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Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  l)riefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  •  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


NEW  YORK,  NY 

November  23,  9:00  am— 12:00  pm 

National  Archives — Northeast 
Region,  201  Varick  Street,  12th  Floor, 


New  York.  NY 
RESERVATIONS:   1-800-347-1997 


WASHINGTON,  DC 
(two  briefings) 
WHEN:  .      November  30  at  900  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register.  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 

RESERVATIONS:   202-523-4538 


Printed  on  recycled  paper  ccstaining  100%  post  consumer  wute 


Contents 


III 


Agriculture  Department 

See  Forest  Service 

See  Rural  Electrification  Administration 

See  Soil  Conservation  Service 

Antitrust  Division 

NOTICES 

'Rational  cooperative  research  notifications: 

Climatology  and  Simulation  of  Eddies  Joint  Lidustrv 
Project,  59736 

Network  Management  Fcrum,  59736 

SQL  Access  Group.  Inc.,  et  al..  59736 

X  Consortium,  Inc.,  59737 

Ctnters  for  Disease  Control  and  Prevention 
f^ncES 

Grants  and  cooperative  agreemants;  availabilitv,  etc.; 
Acquired  Immunodeficiency  Syndrome  (AIDS)— 
Education  programs;  vmtten  materials,  pictorials, 
audiovisuals,  etc.;  content  requirements,  59728 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  59785 

Commerce  Department 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

Comptroller  of  the  Currency 

P(M>POSED  RULES 

Oi^anization,  functions,  and  authority  delegations: 
Minority,  women  and  individuals  with  disabilities-owned 
business  contracting  outreach  program;  office, 
procedures,  and  public  information  description 
59686 

Real  estate  lending  and  appraisals: 
Threshold  level,  59688 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Dial  Manufacturing,  Inc.,^  59707 
|W'inston  Toy  Corp..  59708 

Copyright  Royalty  Tribunal 

RULES 

Digital  Audio  Recording  Technology  Act;  implementation 

Correction.  59658 

1 

Defense  Department 

See  Navy  Department 
RULES 

Privacy  Act;  implementation.  59658 
NoncES 

Environnoental  statements;  availability,  etc.: 
*Jarine  Corps  Base  Quantico,  VA;  solid  waste 
'     management  alternatives,  59716 

Ensrgy  Department 

See  Federal  Energy  Regulatory  Commission 


Federal  RegistBr 

Vol.  58.  No.  216 

Wednesday.  November  10,  1993 


r 


RULES 

Acquisition  regulations: 
Foreign  controlled  contractors;  awards  restrictions,  59682 

Environmentfl]  statements;  availabihty.  etc.: 

Weldon  Spring  Site  Remedial  Action  Project.  MO.  59718 
Organization,  functions,  and  authority  delegations: 
Deputy  Secretary  of  Energy;  power  marketing 
administration  power  and  transmission  rates 
approval,  59716 
Powerplant  and  industrial  fuel  use;  new.  electric 

powerplant  coal  capability;  compliance  certificaUons: 
Yuma  Cogeneration  Associates.  59722 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
2-Methyl-4-isothia2ohn-3-one,  eta.  59662 
Dichlorvos.  59663 
Toxic  substances: 
Testing  reauirements — 
Chloroethane.  etc.  (drinking  water  conlaminaaUl. 
59667 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio,  59698 
Pesticides;  tolerances  in  food,  animal  feeds)  and  raw 
agricultural  commodities: 
Acetyl  tributyl  citrate,  59700 
Njsj-Bis  2-(omega-hydroxypo!yox3'ethylene/ 
polyoxypropylene)  ethyl  aUcylamine.  59699 
NOTICES 

Committees;  establishment,  renewal,  termination,  eta: 

National  Environmental  Justice  Advisory  Council,  59723 
Pesticide  programs: 
Agriculture  Department— 
Nonindigenous  microbial  pesticide;  field  test,  59723 
Pesticides;  emergency  exemptions,  etc.: 

Hymexazol.  59724 
Superfund  program; 
Federal  Agency  Hazardous  Waste  Compliance  Docket; 
Federal  facilities,  list  update,  59790  ' 

Water  pollution  control: 
National  pollutant  dischai:ge  elimination  system;  State 
programs- 
Maryland.  59724 

Executive  Offlce  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Boeing  model  777  series  airplane.  59646 
VOR  Federal  airways  and  jet  routes,  59656 

PROPOSED  RULES 

Airworthiness  standards: 
Special  conditions — 
Cessna  Aircraft  Co.  Model  750  (Citation  X)  airplane 
59G89 


IV 


Federal  Register  /  Vol.  58,  No.  216  /  Wednesday,  November  10.  1993  /  Contents 


Federal  Communicationa  Commiaaion 

PROPOSCO  RULES 

Radio  services,  special: 
Amateur  services — 
Temporary  operating  authority  for  new  amateur 
operators.  59701 

NOTICES 

Meetings: 

Federal-State  Joint  Board.  59725 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  59725 

Federal  Deposit  Insurance  Corporation 

RtJtES 

Insured  State  banks;  activities  and  investments:  correction, 

59787 
PROPOSED  RULES 

Real  estate  lending  and  appraisals: 
Threshold  level,  59688 

Federal  Election  Commiaaion 

RULES 

Advisory  opinions;  policy  statement,  59642 
Corporate  and  labor  organization  activity;  membership 
association  "member"  definition 

Effective  date.  59641 
Ex  parte  communications,  59642 
Multicandidate  political  committees 

Effective  date,  59641 
Regulations  and  forms  ratification,  59640 

Federal  Energy  Regulatory  Commiaaion 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  fiUngs,  etc.: 

Northern  Electric  Power  Co.,  L.P.,  59720 
Environmental  statements;  availability,  etc.: 

Consumers  Power  Co.,  59720 
Hydroelectric  applications,  59720 
Applications,  hearings,  detenninations.  etc.: 

Algonquin  Gas  Transmission  Co.,  59721 

Arkla  Energy  Resources  Co..  59721 

Gulf  States  Transmission  Corp.,  59721 

Louis  Dreyfus  Electric  Power  Inc.,  59722 

Mississippi  River  Transmission  Corp.,  59722 

National  Fuel  Gas  Supply  Corp.,  59722 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  59726 

Casualty  and  nonperformance  certificates: 
Gold  Star  Cruises  of  Galveston,  L.C.,  59726 
Gold  Star  Cruises  of  Galveston,  L.C.,  et  al.,  59726 

Non-vessel  operating  common  carriers  complying  with 
bonding  requirements;  list  availability,  59726 

Federal  Reserve  System 

PROPOSED  RULES    -. 

Real  estate  lending  and  appraisals: 
Threshold  level,  59688 

NOTICES 

Meetings;  Sunshine  Act,  59785 
Applications,  hearings,  determinations,  etc.: 
Pikeville  National  Corp.  et  al.;  correction,  59787 

Financial  Management  Service 

See  Fiscal  Service 


Flacal  Sarvica 

NOTICES 

Book-entry  Treasxiry  securities  held  at  Federal  Reserve 
banks;  1994  fee  schedule  for  transfer,  59782 

Fiah  and  Wlidllfa  Sarvica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Sea  Mist,  Inc.;  Baldwin  County,  AL;  Alabama  beach 
mouse,  59730 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 
Food  labeling — 
Health  claims;  general  requirements,  etc.;  correction, 
59657 
PROPOSED  RULES 
CRAS  or  prior-sanctioned  ingredients: 

Gelatin.  59697 
Medical  devices: 
Hearing  aid  requirements,  59695 
Hearing,  59697 

NOTICES 

Medical  devices;  premarket  approval: 
Falope-Ring  Band  and  Applicator  Systems,  59727 
PD  1343  Disinfecting  Tablet  with  Unisol  Saline.  59728 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Clearwater  National  Forest.  ID,  59704 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Advisory  committees;  annual  reports;  availability.  59729 
Indian  Affaira  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Fort  Mojave  Indian  Tribe,  AZ,  59922 
Kootenai  Tribe,  ID,  59926 
San  Carlos  Apache  Tribe,  AZ,  59924 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Capitalization  and  inclusion  in  inventory  of  certain  costs 
Method  changes;  hearing,  59657 
PROPOSED  RULES 
Income  taxes: 
Capitalization  and  inclusion  in  inventory  of  certain  costs 
Hearing,  59698 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday,  November  10,  1993  /  Contents 


International  Trade  Administration 

NCmCES 

Committees;  establishment,  renewal,  termination,  etc.: 
United  States-Canada  Free-Trade  Agreement;  binational 
11     review  panels  and  extraordinary  challenge 
1 1     committees,  59705 
United  States-Canada  free-trade  agreement;  binational  panel 
reviews: 
Pure  and  alloy  magnesium  from— 
Canada,  59706 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Jh-line  roller  skates  with  ventilated  boots  and  with  axle 

aperture  plugs  and  component  parts,  59734 
Lens  panels  for  lighting  fixtures,  kits  containing  same. 

and  fixtures  containing  same,  59735 
Tape  dispensers,  59735 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co.,  59735 

Justice  Department 

See  Antitrust  Division 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Colorado;  correction,  59729 

Nevada.  59729 

Oregon,  59730 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Arkansas.  59706 
Louisiana,  59707 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Rover  Group  Ltd.,  59780 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Great  Smoky  Mountains  National  Park,  TN,  59731 
Environmental  statements;  availability,  etc.: 
Gettysburg  National  Military  Park,  et  al.  PA;  white-tailed 
deer  management  program;  meetings;  correction, 
59731 
Meetings: 
San  Francisco  Maritime  National  Historical  Park 
Advisory  Commission,  59731 
National  Ragister  of  Historic  Places: 
Pending  nominations.  59732 

Navy  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  59710 


Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  59743 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  59743 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions- 
Dime  Savings  Bank  of  New  York,  FSB;  correction.  59737 
Goldman  Sachs  Group,  L.P.,  59740 
Goodman-Gable-Gould  Co.  et  al.,  59737 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems,  59639 
PROPOSED  RULES 
Retirement: 
Gvil  Service  Retirement  System- 
Recomputed  annuities  of  fcrmer  members  of  Congress 
who  perform  additional  service  after  retirement; 
cost-of-living  adjustments  and  cap  method,  59685 

Presidential  Documents 

EXECUTIVE  ORDERS 

Navy  Department;  succession  of  authority  to  act  as 
Secretary  of  the  Navy  (EO  12879),  59929 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Rural  Electrification  Administration 

RULES 

Electric  loans: 

Borrower  accoimting  requirements,  59822 
NOTICES 

Environmental  statements;  availability,  etc.: 

Wright-Hennepin  Cooperative  Electric  Association,  59704 

« 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  59763 

Depository  Trust  Co.  et  al.,  59766 

National  Association  of  Securities  Dealers,  Inc.,  59773 

National  Securities  Clearing  Corp.,  59772 

Philadelphia  Stock  Exchange,  Inc.,  59769,  59770 
Self-regulatory  organizations;  unlisted  frading  privileges: 

Chicago  Stock  Exchange,  Inc.,  59766 

Philadelphia  Stock  Exchange,  Inc.,  59769 
Applications,  hearings,  determinations,  etc.: 

Emerald  Funds  et  al.,  59774 

Weitz  Partners,  Inc.,  et  al.,  59778 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Kagman  Watershed,  Northern  Mariana  Islands.  59704 
Upper  Piscataquis  River  Watershed,  ME,  59705 

Meetings: 
Shaping  the  Third  RCA  Appraisal  and  National 
Conservation  Program,  59705 


VI Federal  Register  /  Vol.  58,  No.  216  /  Wednesday.  November  10.  1993  /  Contents 


Thrift  Supervision  Office 

PROPOSED  RULES 

Real  estate  lending  and  appraisals: 
Threshold  level.  59688 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Capital  Savings  Bank.  FSB.  59782 
First  Federal  Savings  k  Lo&n  Association  of— 
Kane,  59783 
Lake  County,  59783 
First  Home  Savings  Bank.  59782 
North  Federal  Savings  Bank,  59783 
Northwestern  Savings  Bank,  F.S.B.,  59783 
Quaker  City  Federal  Savings  &  Loan  Association,  59783 
Sentinel  Federal  Savings  &  Loan  Association  of  Kansas 

City,  59784 
Seven  Hills  Savings  Association,  59784 
St.  Francois  County  Savings  &  Loan  Association,  59783 
Washington  Savings  Bank.  59784 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Fiscal  Service 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  59781.  59782 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act.  59785 


Veterans  Affairs  Department 

RULES 

Loan  guaranty: 
Direct  housing  loans  to  qualified  Native  American 
veterans  on  trust  lands,  59658 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency.  59790 

Part  III 

Department  of  Agriculture,  Rural  Electrification 
Administration.  59822  . 

Part  IV 

Department  of  the  Interior.  Bureau  of  Indian  Affairs.  59922 

PartV 

Department  of  the  Interior,  Bureau  of  Indian  Affairs.  59924 

Part  VI 

Department  of  the  Interior,  Bureau  of  Indian  Affairs.  59926 

Part  VII 

The  President.  59927 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers  and  Federal  Register  finding  aids  is  available 

on  202-275-1538  or  275-0920. 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10.  1993  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  tisf  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  Issue. 


3  CFR 

Exacutiv*  Ord«ra: 

12879 59929 

5  CFR 

532 59639 

PropoMd  RuIm: 

837 59685 

7  CFR 

17$y 59822 

11  CFR 

Ch.l 59640 

105 59641 

102 : 59641 

119 59641 

112- 59642 

114 59641 

201 59642 

12  CFR 

362 59787 

Proposad  RuIm: 

4 59686 

34 59688 

225 59688 

323 59688 

545 59688 

563 59688 

564 59688 

14  CFR 

25 59646 

71 59656 

Prop«a«d  Rul«a: 

25 59689 

21  CFR 

101 59657 

Proposed  RuIm: 

Oh.  I  (2  documents) 59695. 

59697 

182 ^ 59697 

184 59697 

26  CFR 

1 59657 

PropoMdRulM: 

1 59698 

32  CFR 

311 59658 

37  CFR 

301.. 

311..„ 


38  CFR 

36 


.59658 
.59658 

.59658 


40  CFR 

180 59662 

185 59663 

799 59667 

PropoMd  RutM: 

52 59698 

180  (2  documents) 59699 

59700 

47  CFR 
PropoMd  Rules: 

97 59701 

48  CFR 

904 59682 

925 59682 

952 59682 

970 59682 


\:, 


-t 


) 


Thi 
con 

apF 
are 
Fee 
501 

The 
the 
new 
RE( 


OFI 
MA 

5C 

RIN 

Pre 
lllin 

AGE 
Mai 
ACT 
con 

SUM 

Mai 

regv 

Illir 

Nor 

for  I 

sch< 

Bas( 

NAI 

Cha 

loca 

This 

Cou 

NAI 

DAT! 

effec 

mus 

ADDF 

toBj 

Com 

Systi 

Offif 

6H3: 

DC2 

FOni 

Shie 

SUPP 

Char 

ofth] 

Coui 

Ford 

the  a 

ofth( 

Augu 

empl 

Depa 


Rules  and  Regulations 


Federal  Register 
Vol  S8.  Na  216 

Wodn«sday,  November  10.  1993 


59639 


This  section  o(  the  FEDERAL  REGISTER 
contains  regulatory  documents  havmg  general 
appltcabtWy  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  CkxJe  of 
Federal  Regulations,  vAvch  is  put>fehed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soid  by 
tt>e  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  320«-AF61 


/ 


Prevailing  Rate  Systems;  Champaign. 
Illinois.  NAF  Wage  Area 

agency:  Office'of  Personnel 

Management. 

action:  Interim  rule  with  request  for 

comments. 


SUMMAW:  The  OfTice  of  Personnel 
Management  is  issuing  an  interim 
regulation  to  abolish  the  Champaign, 
Illinois,  Federal  Wage  System 
Nonappropriated  Fund  (NAF)  wage  area 
for  pay-setting  purposes.  With  the 
scheduled  closing  of  Qianute  Air  Force 
Base  (AFB)  in  August  1993,  the  only 
NAF  employees  remaining  in  the 
Champaign  wage  area  will  be  those 
located  in  Vermilion  County,  Illinois. 
This  regulation  assigns  Vermilion 
County,  Illinois,  to  the  Marion,  Indiana. 
NAF  wage  area,  * 

DATES:  This  interim  rule  becomes 
effective  on  October  1, 1993.  Comments 
must  be  received  by  December  10, 1993. 
ADDRESSES:  Send  or  deliver  comments 
to  Barbara  L.  Fiss,  Assistant  Director  for 
Compensation  Policy,  Personnel 
Systems  and  Oversight  Group,  U.S. 
Office  of  Personnel  Management,  room 
6H31. 1900  E  Street  NW.,  Washington, 
DC  20415. 

FOn  FURTHER  INFORMATION  CONTACT:  Paul 
Shields.  (202)  606-2848. 
SUPPLEMENTARY  MFORMATKM:  The 
Champaign  NAF  wage  area  is  composed 
of  three  lUinois  counties.  Champaign 
Coimty  is  the  sole  survey  area  county; 
Ford  and  Vermilion  Counties  comprise 
the  area  of  application.  With  the  closing 
of  the  host  activity,  Chanute  AFB,  in 
August  1993,  there  are  no  NAF 
employees  in  Champaign  County.  The 
Department  of  Defense  (DOD)  has  also 


repoiled  that  there  are  no  longer  any 
active  NAF  facilities  in  Ford  County. 
There  will  remain  in  the  wage  area  only 
the  eight  NAF  employees  in  Vennilion 
County  (at  the  Department  of  Veterans 
Affairs  Danville,  Illinois,  Medical 
Center).  Because  this  does  not  meet  the 
minimum  of  26  NAF  employees 
required  to  establish  a  wage  area. 
Vermilion  County  must  be  defined  as  an 
r    area  of  application  to  an  existing  wage 
area. 

The  provisions  of  5  CFR  532.219  list 
the  following  criteria  for  consideration 
when  two  or  more  counties  are  to  be 
combined  to  constitute  a  single  wage 
area: 

(1)  Proximity  of  largest  activity  in 
each  county; 

(2)  Transportation  facilities  and 
commuting  patterns;  and 

(3)  Similarities  of  the  counties  in: 
(i)  Overall  population; 
(ii)  Private  employment  in  major 

industry  categories:  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments. 

These  criteria  are  discussed  below. 

The  Department  of  Veterans  Affairs 
Medical  Center  in  Danville,  Vermilion 
County,  Illinois,  is  closest  (129  km  (80 
miles))  to  Fort  Benjamin  Harrison  in 
Marion  County,  Indiana,  the  survey  area 
for  the  Marion,  Indiana,  NAF  wage  area. 
Distances  from  Danville,  Illinois,  to  the 
survey  host  activities  of  the  other 
surrounding  wage  areas  are  Glenview 
Naval  Air  Station,  Cook  County,  212  km 
(132  miles):  Scott  Air  Force  Base,  St. 
Clair  County,  258  km  (160  miles):  and 
Rock  Island  Arsenal,  Rock  Island 
County,  287  km  (178  miles). 

Transportation  facilities  consist  of 
Interstate  highways  providing  access 
from  Danville  to  each  of  the  nearby 
wage  areas.  However,  the  most  direct 
route  is  Interstate  74  from  Danville  to 
Indianapolis,  Indiana,  in  Marion 
County,  the  location  of  Fort  Benjamin 
Harrison. 

An  analysis  of  commuting  patterns 
indicates  that  31,548  workers  live  and 
work  within  Vennilion  County.  No 
residents  of  the  wage  areas  under 
consideration  commute  to  work  in 
Vermilion  County.  Less  than  1  percent 
of  Vermilion  County  residents  (56) 
commute  to  work  in  only  one  of  the  four 
closest  NAF  wage  areas.  Cook  County. 

In  overall  population,  Vermilion 
County,  population  88,257,  is  most 
similar  to  Rock  Island  County, 


population  148.723.  and  least  similar  to 
Cook  County,  population  5,105,067.  In 
terms  of  private  industry  employment  in 
major  industry  categories.  Vermilion 
County  (16,039  employees)  much  more 
closely  resembles  Rock  Island  County 
(37,242  employees)  and  St.  Clair  County 
(43.684)  and  least  resembles  the  much 
larger  Cook  County  (1,381,552 
employees).  Vermilion  County,  is  also 
more  similar  to  the  smaller  Rock  Island 
and  St.  Clair  Counties  and  least  similar 
to  the  much  larger  Cook  County  in  terms 
of  kinds  and  sizes  of  private  industry 
establishments.  In  summary,  both 
proximity  and  transportation  facilities 
favor  assigning  Vermilion  County  to  the 
Marion,  Indiana,  wage  area.  Commuting 
patterns  reflect  no  significant 
commuting  between  Vermilion  County 
and  the  surrounding  wage  areas. 
Vermilion  County  more  closely 
resembles  the  population  and  industry 
in  the  two  smaller  counties.  Rock  Island 
and  St.  Clair,  and  has  little  in  common 
with  the  much  larger  Cook  County.  On 
balance,  the  criteria  favor  definition  of 
Vermilion  County  to  the  Marion, 
Indiana,  wage  area. 

In  addition  to  the  criteria  required  by 
regulations,  attention  must  also  be  given 
to  the  effects  of  planned  DOD  base         ' 
closures  in  surrounding  areas.  The  most 
recent  information  available  indicates 
that  the  Rock  Island  Arsenal  will  be 
realigned  in  1995,  and  Glenview  Naval 
Air  Station,  Cook  County.  Ulinoi*.  will 
be  closed  at  a  date  yet  to  be  determined. 
Two  bases  in  the  Marion,  Indiana,  wage 
area  are  scheduled  to  be  closed — Fort 
.Benjamin  Harrison  in  Septemberl996, 
and  Grissom  Air  Force  Base  in  1994. 
Fort  Benjamin  Harrison,  with  574  FWS 
NAF  employees,  is  located  in  Marion 
County,  the  survey  area,  and  Grissom 
Air  Force  Base,  with  135  FWS  NAF 
employees,  is  located  in  the  area  of 
application.  Miami  County.  While  Fort 
Benjamin  Harrison,  the  host  activity  for 
the  Marion  wage  area,  is  on  the  list  of 
planned  base  closures,  an  action  listed 
for  planning  purposes  more  than  3  years 
in  the  future  is  not  sufficient  reason  to 
rule  out  the  Marion  wage  area  in  the 
turrent  process  of  assigning  Vermilion 
County  to  an  area  of  application. 

The  Federal  Prevailing  Rate  Adviso^ 
Committee  reviewed  tins  request  and 
recommended  approval  by  consensus. 

Pursuant  to  5JU.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
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rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5.  United  States  Code, 
I  Hnd  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  to  avoid  the  expenditure 
of  resources  needed  to  prepare  for  the 
required  October  1993  survey  of  the 
Champaign,  Illinois,  NAF  wage  area. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  signiflcant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Fart  532 

Administrative  practice  and 
procedure.  Government  employees, 
Wages. 

OfTice  of  Personnel  Mcaagement. 
lAiraine  A.  Green, 

Dep  u  ty  Director. 

Accordingly,  OFM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAIUNG  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346:  §  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  B  to  Subpart  B  of  Part  532— 
(Amended] 

2.  In  app>endix  B  to  subpart  B,  the 
listing  for  the  state  of  Illinois  is 
amended  by  removing  the  entry  for 
Champaign. 

3.  Appendix  D  to  subpart  B  is 
amended  by  (1)  removing  the  wage  area 
list  for  Champaign.  Illinois,  and  (2) 
revising  the  list  for  Marion.  Indiana,  to 
read  as  follows: 

Appendix  D  to  Subpart  B  of  Part  532— 
Nonappropriated  Fund  Wage  and 
Survey  Areas 


Indiana 

Marion 

Survey  area 
Indiana: 
Marion 
Area  of  application:  Survey  area  plus: 


Indiana 


Vermilion  < 


Illinois 


Allen 
Grant 
Martin 
Miami 


<  Effective  date  March  4. 1994. 
|FR  Doc.  93-27644  Filed  11-9-93;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Chapter  I 

[Notice  1993-27] 

Federal  Elections 

AGENCY:  Federal  Election  Commission. 
ACTION:  RatiHcation  of  regulations. 

SUMMARY:  The  Commission  is  ratifying 
its  regulations  at  11  CFR  Chapter  L 
These  regulations  implement  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended  (the  Act  or  FECA).  the 
Presidential  Election  Campaign  Fund 
Act,  the  Presidential  Primary  Matching 
Payment  Account  Act,  and  other 
statutes  pertaining  to  the  Commission's 
proceedings.  This  action  is  in  response 
to  an  opinion  in  the  court  case,  FEC  v. 
NBA  Political  Victory  Fund,  et  al. 
DATES:  The  ratification  of  11  CFR 
Chapter  I  relates  back  to  the  effective 
dates  previously  announced  for  each  of 
the  rules  in  11  CFR  Chapter  I.  This 
action  is  effiective  November  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper.  Assistant  General 
Counsel.  999  E  Street  NW..  Washington. 
DC  20463.  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  On 
October  22.  1993,  the  Court  of  Appeals 
for  the  DC  Circuit  issued  an  opinion  in 
FEC  V.  NRA  Political  Victory  Fund,  et 
al..  No.  91-5360.  slip  op.  at  2  (D.C  Cir. 
Oct.  22. 1993).  in  which  it  held  that  the 
composition  of  the  Commission,  which 
included  the  Clerk  of  thet  House  of 
Representatives  and  the  Secretary  of  the 
Senate  as  ex  officio  members,  violates 
the  Constitution's  requirement  of 
separation  of  powers.  On  October  26. 
1993.  the  Commission  reconstituted 
itself  as  a  body  of  six  voting  members 
subject  to  further  judicial  action. 

In  light  of  these  events,  the 
Commission  is  issuing  this  notice  to 
alert  the  regulated  community  that  the 
Commission  is  expressly  ratifying  its 
regulations  and  forms.  The  NRA 
decision  concerned  an  enforcement 
action,  and  did  not  specifically  address 
previous  rulemakings  or  forms.  Thus, 
ratification  of  11  CFR  Chapter  I  may  not 


be  legally  required  or  necessary. 
Nevertheless,  the  Commission  is 
ratifying  the  current  regulations  to 
notify  candidates,  political  committees 
and  the  general  public  that  they  should 
expect  to  operate  under  the  same 
regulations  that  were  in  effect  before  the> 
NRA  decision  was  issued.  Similarly,  an 
explicit  ratification  of  the  forms  will  let 
those  who  have  reporting  obligations 
under  the  FECA  know  that  they  shoiild 
continue  to  use  the  same  forms  and 
follow  the  same  procedures  and  time   ' 
frames  for  filing  reports. 

Ratification  does  not  change  any  of  ' 
the  provisions  of  the  regulations  or  the 
forms.  Instead,  it  adopts  and  confirms 
the  Commission's  previous  decisions 
promulgating  the  forms  and  regulations, 
and  relates  back  to  the  time  when  those 
previous  decisions  became  effective. 
Please  note,  however,  that  the 
rulemakings  in  progress  will  continue. 
Several  rules  implementing  the 
Sunshine  Act,  the  Freedom  of 
Information  Act.  and  the  FECA 
disclosure  provisions  contain  references 
to  the  ex  officio  members  of  the 
Commission.  During  such  time  as  there 
are  no  ex  officio  members,  those 
references  have  no  effect. 

The  Commission's  ratification  of  Tts 
regulations  and  forms  is  consistent  with 
the  procedural  requirements  set  forth  in 
the  FECA,  the  Administrative  Procedure 
Act  (the  APA),  5  U.S.C  552  et  seq..  and 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  Section  438(d)  of  title  2,  United 
States  Code,  and  26  U.S.C.  9009(c)  and 
9039(c)  require  that  any  rule  or 
regulation  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  titles  2  and  26  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  30  legislative 
days  before  they  are  finally 
promulgated,  together  with  a  detailed 
explanation  and  justification.  Similarly, 
2  U.S.C.  438(d)  requires  the  Commission 
to  transmit  forms  and  a  detailed 
explanation  and  justification  of  them  to 
Congress  for  10  legislative  days  prior  to 
prescribing  them.  Inasmuch  as  the  title 
2  and  title  26  rules  and  FEC  forms  that 
the  Commission  would  ratify  have 
already  undergone  the  requisite 
legislative  periods,  it  is  not  necessary 
for  them  to  be  retransmitted  to  Congress 
for  another  30  or  10  legislative  days, 
respectively. 

Similarly,  ratification  of  11  CFR 
chapter  I  is  consistent  with  the  APA 
provisions  regarding  notice  and 
comment,  and  a  delay  in  the  effective 
date.  The  Commission  has  already 
followed  these  procedural  requirements 
when  the  rules  were  initially 
promulgated.  In  addition,  this  is  a 
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ntuation  which  qualifies  far  the  good 
cauM  exemption  to  theee  raquiremects, 
given  that  these  procedures  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  Interest."  5  U^.C 
553(b)(B).  Ratification  of  the 
Commission's  regulations  falls  within 
the  APA's  good  cause  exception  for 
several  reastHis.  hk>ti(».  comment,  and  a 
delayed  efiective  date  are  impracticable 
ajid  contrary  to  the  public  interest  as 
these  procedures  would  ihevitably 
result  in  a  lengthy  period  of  uncertainty 
during  which  time  candidates,  political 
committees,  contributors  and  othws 
would  have  insufficimt  guidance,  and 
many  of  the  FEC's  programs  would  be 
significantly  disrupted.  Thus,  there  is  a 
need  to  clarify  the  status  of  the 
regulations  as  promptly  as  possible.  It  is 
certainly  true  that  such  ratification 
responds  to  a  circumstance  beyond  the 
Commission's  control,  namely  tCe^^jRA 
decision.  The  effect  of  ratification  may 
be  limited  in  duration  to  the  time 
necessary  to  resolve  the  NRA  decision. 
Moreover,  notice,  comment  and  a 
delayed  effective  date  are  uimecessary 
because  the  Commission  has  already 
provided  notice,  received  public 
comment  and  published  identical  final 
rujlbs  in  the  Federal  Register  and  the 
QWe  of  Federal  Regulations.  Given  that 
there  wouJd  be  no  changes  in  the 
Commission's  rules  or  forms  at  this 
point,  affected  parties  do  not  need  time 
to  get  ready  to  operate  under  the  ratified 
rules. 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  agencies  to 
consider  the  potential  impact  of 
regulations  on  small  businesses  and 
small  entities.  It  requires  eithw  the 
preparation  of  initial  and  final 
regulatory  flexibility  analyses  or  a 
certification  of  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Id.  The  Commission  has 
complied  with  these  requirements  in 
promulgating  its  regulations. 
Accordingly,  nothing  further  is  required 
if  11  CFR  Chapter  I  is  ratified. 

Additional  information  regarding  the 
ratificaUon  of  11  CFR  Chapter  I  may  be 
found  in  Agenda  Document  «93-04. 

Drted:  November  5, 1993. 
Scott  E.  Thomas, 

Cbainnan.  Federal  Election  Commissioa. 
IFR  Doc  93-27673  Filed  11-9-93;  8:45  am] 
MUMQ  COM  cns-eMi 


[Ne«M  19«3-aq 

11  CFR  Parts  100  and  114 

Daflnitton  of  "Mambar"  of  a 
Mambarahip  Aaaodation 

AOCNCV:  Federal  Election  Commission. 
ACnOH:  Final  rule;  Annoimcement  of 
effective  date. 


WmUM:  On  August  30, 1093  (58  FR 
45770),  the  CommissicHt  publitiiad  the 
text  of  revised  regulations  defining  who 
is  a  "member"  of  a  membership 
association.  These  regulations 
implement  provisions  of  tha  Federal 
Election  Campaign  Act  of  1971,  as 
amended.  The  Conunission  announces 
that  these  rules  are  effective  as  of 
November  10, 1993. 
EFFECnvf  DAtE:  November  10, 1993. 
FOR  FURTHER  MFORMATKM  CO*r  ACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street  NW.,  Washington, 
DC  20463,  (202)  219-3690  or  toll  free 
(800) 424-9530. 

SUPPtEMENTARY  MFORMATION:  Section 
438(d)  of  title  2,  United  States  Code, 
requires  that  any  rule  or  regulation 
prescribed  by  the  Commission  to 
implement  title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  thirty  legislative 
days  prior  to  final  promulgation.  The 
revisions  to  11  CFR  Parts  100  and  114 
were  transmitted  to  Congress  on  August 
25, 1993.  Thirty  legislative  days  expired 
in  the  Senate  on  October  26. 1993,  and 
in  the  House  of  Representatives  on 
November  2, 1993. 

Announcement  of  Effective  Date- 11 
CFR  100.8(b)(4)(iv),  114.1(e).  and 
114.7(k),  as  published  at  58  FR  45770. 
are  effective  as  of  November  10, 1993. 

Dated:  November  5. 1993. 
Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
IFR  Doc  9^27672  FUed  11-9-93;  8:45  am] 
BiujNO  coof  tns-ev4i 


[Notioe  1993-29] 
11CFRParta102and110 

Muttlcandldata  PoUtical  Commtttaaa 

AOEMCY:  Federal  Election  Commission. 
ACTION:  Final  rule;  annoimcemeot  of 
effective  date. 


8UMUARY:  On  August  16. 1993  (58  FR 
42172),  the  Commission  published  the 
text  of  revised  regulations  governing 
multicandidate  political  conunittees. 
These  reg\ilations  implement  provisions 
of  the  Federal  Election  Campaign  Act  of 


1971,  as  amended.  The  Commission 
announces  that  these  rules  are  effective 
as  of  January  1, 1994.  The  Commission's 
new  forms  implementing  the  reporting 
provisions  of  these  regulations  will  also 
take  effect  on  January  1, 1994. 
EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  MFORtUTKM  COMTACT:  Ms. 
Susan  E.  Propper.  Assistant  General 
Counsel,  999  E  Street  NW.,  Washington 

DC  20463,  (202)  219-3690  or  toUfree    ' 
(800) 424-9530. 

SUPPtEMEHTART  MFORMATION:  Section 
438(d)  of  title  2.  United  States  Code, 
requires  that  any  rule  or  regulation 
prescribed  by  the  Commisaioo  to 

implement  title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  RepresenUtives  and  the 
President  of  the  Senate  thirty  legislative 
days  prior  to  final  promulgation.  The 
revisions  to  11  CFR  parts  102  and  110 
were  transmitted  to  Congress  on  August 
3, 1993.  Thirty  legislative  days  expired 
in  the  Senate  on  October  20, 1993.  and 
in  the  House  of  Representatives  on 
October  27, 1993. 

Section  438(d)  also  reqiiires  that  any 
form  prescribed  by  the  Commission  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  aad  the  President  of 
the  Senate  ten  legislative  days  before 
final  promulgation.  New  FEC  Form  IM 
and  revisions  to  FEC  Form  3X, 
implementing  the  reporting  provisions 
of  these  regulations,  were  transmitted  to 
Congress  on  August  3, 1993.  The  ten 
day  legislative  review  period  for  the 
forms  expired  in  the  Senate  on 
September  15, 1993,  and  in  the  House 
on  September  22, 1993.  Therefore,  the 
Commission  may  now  prescribe  these 
new  forms. 

Prior  to  the  promulgation  of  these 
rules,  a  committee  informed  the 
Commission  that  it  had  qualified  as  a 
multicandidate  committee  by  checking 
the  appropriate  box  on  the  first 
regularly-scheduled  Report  of  Receipts 
and  Disbursements  (FEC  Form  3X)  due 
after  this  status  was  achieved.  Any 
committoe  that  so  notified  the 
Conunission  prior  to  the  effective  date 
of  these  rules  need  not  file  a  Form  IM. 

Annooncement  of  Effectiire  Date 

11  CFR  102.2(a)(3)  and  110.2(a)(2).  as 
published  at  58  FR  42172,  are  effecUve 
as  of  January  1. 1994.  New  and  revised 
forms  implementLng  the  reporting 
provisions  of  these  regulations  are  also 
effective  as  of  January  1, 1994. 

Dated:  November  5, 1993. 
Scott  B.  Thoaaa, 

Qtairman,  Federal  Election  Commission. 
IFR  Doc  93-27671  Filed  ll-«-93;  8:45  am) 
MUMQ  coot  fMS-OMI 
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11  CFR  Part  112 

[Nodce  1993-30] 

Federal  Elections 

AGENCY:  Fedral  Election  Commission. 
ACTION:  Policy  statement  on  advisory 
opinion  precedent. 

SUMMARY:  The  Commission  will  give  its 
past  advisory  opinions,  issued  under  11 
CFR  part  112,  the  same  precedential 
effect  as  existed  before  the  decision  of 
the  D.C  Grcuit  Court  of  Appeals  on 
October  22, 1993.  Further  information 
on  this  statement  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  The  policy  statement  covers  all 
advisory  opinions  whether  issued  before 
or  after  October  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
N.  Bradley  Litchfield,  Associate  General 
Counsel,  999  E  Street  NfW.,  Washington. 
DC  20463.  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  On 
October  22, 1993,  the  Court  of  Appeals 
for  the  D.C  Circuit  issued  an  opinion  in 
FEC  v.  NRA  Political  Victory  Fund,  et 
al.  No.  91-5360,  slip  op.  at  2  (D.C  Cir. 
Oct.  22, 1993),  in  which  it  held  that  the 
composition  of  the  Commission,  which 
included  the  Clerk  of  the  House  of 
Representatives  and  the  Secretary  of  the 
Senate  as  ex  officio  members,  violates 
the  Constitution's  requirement  of 
separation  of  powers.  On  October  26, 
1993,  the  Commission  reconstituted 
itself  as  a  body  of  six  voting  members 
subject  to  further  judicial  action. 

In  light  of  these  events,  the 
Commission  issues  this  Policy 
Statement  to  alert  the  regulated 
commimity  that  the  Commission  will 
give  its  advisory  opinions  the  same 
effect  as  precedent  that  would  have 
been  given  before  the  NRA  decision. 
The  Statement  was  adopted  by  the 
Commission  on  November  4, 1993.  by  a 
vote  of  5-0.  The  statement,  FEC  Policy 
Statement:  Continuing  Efliect  of 
Advisory  Opinions,  provides  as  follows: 

Having  recently  reconstituted  itself  as 
a  6  member  body,  the  Federal  Election 
Commission  continues  to  regard 
previously  issued  advisory  opinions  as 
reflecting  its  duly  authorized 
interpretation  and  application  of  the 
Federal  Election  Campaign"Act  of  1971, 
as  amended;  chapters  95  and  96  of  title 
26,  United  States  Code;  and  of 
regulations  prescribed  under  those 
statutes,  to  th%  specific  transactions  and 
activities  set  forth  in  those  advisory 
opinions.  The  Commission  will  give  its 
advisory  opinions  the  same  precedential 
effect  as  would  be  accorded  to  them 


prior  to  the  recent  decision  of  the  D.C 
Circuit  Court  of  Appeals  in  FEC  v. 
National  Rifle  Association  Political 
Victory  Fund,  et  al. 

Additional  information  regarding  the 
Policy  Statement  may  be  found  in 
Agenda  Document  #93-95.  dated 
November  3. 1993. 

Dated:  November  S.  1993. 
Scolt  E.  Tlionias. 

Chairman.  Federal  Election  Commission. 
IFR  Doc  93-27670  Filed  11-9-93;  8:45  ami 
BiLUNO  cooc  crifr-ei-M 


11  CFR  Part  201 
[Notice  1993-2e] 

Ex  Parte  Communleations 

AGENCY:  Federal  Election  Commission. 
ACTION:  Revised  interim  rules. 

SUMMARY:  The  Federal  Election 
Commission  is  revising  its  interim  rules 
for  handling  outside  communications 
made  to  Commissioner  offices  in 
connection  with  public  funding. 
Commission  audits,  litigation, 
rulemaking  proceedings  and  advisory 
opinions.  In  general,  these 
communications  are  prohibited,  in  the 
case  of  public  funding,  audits  and 
litigation:  and  are  to  be  made  part  of  the 
public  record,  in  the  case  of  rulemaking 
proceedings  and  advisory  opinions. 
DATES:  Effective  Date:  These  rules  are 
effective  on  November  10. 1993. 

Comments:  The  Commission  will 
accept  comments  on  these  rules 
received  on  or  before  December  10. 
1993,  and  may  re-evaluate  them  in  light 
of  these  comments. 
ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper.  999  E  Street.  NW.,  Washington. 
DC  02463. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  (202)  219-3690  or  (800)  424- 
9530. 

SUPPt.EMENTARY  INFORMATION:  The 
Federal  Election  Commission  is  revising 
its  interim  rules  for  handling  ex  parte 
communications  made  in  connection 
with  public  funding,  Commission 
audits,  litigation,  rulemaking 
proceedings  and  the  advisory  opinion 
process.  The  revised  rules  complement 
those  found  at  11  CFR  7.15  and  111.22, 
which  prohibit  these  communications 
in  connection  with  Commission 
enforcement  actions. 

On  December  9. 1992,  the 
Commission  issued  interim  rules  on  this 
topic.  57  FR  58133.  The  rules  are 
codified  at  11  CFR  part  201. 


While  these  rules  became  effective  on 
the  date  of  publication,  the  Commission 
provided  a  30-day  comment  period  and 
announced  that  the  rules  might  be 
revised  to  reflect  comments  received 
during  this  time.  Five  comments  were 
received  in  response  to  this  publication. 

In  addition,  the  Commission  held  a 
public  hearing  on  the  interim  rules  on 
April  1. 1993.  Three  witnesses  testified 
at  this  hearing. 

The  revised  rules  reflect  these 
comments  and  testimony,  as  well  as  the 
Commission's  further  consideration  of 
its  practices  and  experience.  The 
Commission  is  still  considering  these 
rules  and  therefore  is  publishing  this 
revised  version  as  a  second  set  of 
interim  rules.  However,  while  operating 
under  the  current  interim  rules,  the 
Commission  realized  that  certain 
aspects  of  those  rules  were  having  sume 
unintended  consequences  in  areas  such 
as  litigation. 

The  revised  interim  rules  prohibit 
substantive  communications  made  by 
persons  outside  the  agency  to  any 
Commissioner  or  member  of  a 
Conunissioner's  staff  in  connection  with 
public  funding,  ongoing  Commission 
audits,  and  litigation.  Ex  parte 
communications  may  be  made  to 
Commissioners  in  connection  with 
rulemaking  proceedings  and  advisory 
opinions,  but  they  are  to  be  made  part 
of  the  public  record.  Finally  statements 
made  in  public  forums  and  inquiries  as 
to  the  status  of  open  proceedings  are 
explicitly  exempted  from  the  definition 
of  ex  parte  communications.         . 

The  Commission  believes  that  these 
rules  are  necessary  to  avoid  the 
possibility  of  prejudice,  real  or 
apparent,  to  the  public  interest.  To 
maintain  public  confidence  in  agency 
proceedings,  it  is  important  that  efforts 
to  influence  official  actions  be  regulated 
in  this  manner. 

The  revised  rules  apply  to 
communications  made  to 
Commissioners  and  all  individuals 
serving  under  their  personal 
supervision.  The  Commission  also  plans 
to  consider  recommendations  for 
internal  guidelines  in  this  area  for 
commimications  by  Commissioners  and 
Commission  employees.  References  in 
the  interim  rules  to  ex  officio 
Commissioners  and  their  Special 
Deputies  have  been  deleted  followring 
the  D.C.  Circuit's  opinion  in  FEC  v.  NRA 
Political  Victory  Fund.  No.  91-5360 
(D.C.  Cir.,  October  22, 1993).  Should 
this  decision  be  reversed,  the 
Commission  will  consider  what  further 
action  is  necessary. 
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Discussion  of  Revised  Interim  Rules 

Section  201.1.  Purpose  and  Scope 

This  section  summarizes  the  contents 
of  this  revised  part. 

Section  201.2.  Definitions 

This  section  deGnes  the  various  terms 
used  in  this  part. 

Paragraph  (a)(1)  of  the  former  rules 
defined  "ex  parte  communication"  for 
purposes  of  Commission  audits  and 
htigation.  while  paragraph  (a)(2)  defined 
the  term  in  the  context  of  agency 
rulemakings  and  advisory  opinions. 
These  definitions  have  been  combined 
into  paragraph  (a)  of  the  revised  rules, 
which  defines  an  "ex  parte 
communication"  as  any  written  or  oral 
commimication  made  to  a 
Commissioner  or  a  member  of  a 
Commissioner's  staff  by  any  person " 
outside  the  agency,  concerning 
substantive  Commission  action  in  the 
public  funding  process,  or  any  ongoing 
Commission  audit,  litigation  matter, 
rulemaking,  or  pending  advisory 
opinion  reouest. 

Paragraph  (a)  of  the  former  rules 
further  defined  ex  parte 
communications  to  include  any  written 
or  oral  substantive  communication 
made  by  any  Commissioner  or  any 
member  of  a  Commissioner's  staff  to  any 
person  outside  the  agency.  On 
refiection.  the  Commission  has  decided 
that  these  classes  of  communications 
should  be  handled  differently,  and  that 
the  rules  themselves  should  be  limited 
to  incoming  communications  seeking  to 
influence  Commission  action. 
Accordingly,  references  to  outgoing 
communications  found  in  the  interim 
rules  have  been  deleted.  However,  the 
Commission  will  be  considering  an 
internal  agency  directive  that  will 
govern  outgoing  communications  by 
Commissioners  and  members  of 
Commissioner's  staffs. 

Paragraph  (b)  is  new.  and  for  the  first 
time  provides  a  definition  of  what  is  not 
an  ex  parte  communication. 

One  commenter  suggested  that,  since 
the  purpose  of  these  rules  is  to  regulate 
private,  off-the-record  contacts,  the 
interim  rules  be  amended  to  exclude 
statements  made  in  a  public  forum.  The 
Commission  agrees,  and  therefore  in 
paragraph  (b)(1)  has  excluded  public 
statements  made  at  public  conferences 
and  similar  events  by  any  person  fi-om 
the  definition  of  ex  parte 
communication. 

Paragraph  (b)(2)  excludes  procedural 
status  discussions  of  open  proceedings 
that  are  intended  to  influence  and  do 
not  have  the  effect  of  influencing 
Commission  consideration  under  all 
circumstances  covered  by  these  rules. 


The  former  rules  had  required  that  such 
inquiries  be  referred  to  the  appropriate 
staff  person. 

Paragraph  (c)  defines  "Commissioner'.' 
as  an  individual  appointed  by  the 
President  to  the  Federal^  Election 
Commission  pursuant  to  2  U.S.C. 
437c(a). 

Paragraph  (d)  defines 
■'Commissioner's  staff  to  include  all 
individuals  working  under  the  personal 
supervision  of  a  Commissioner, 
ihcluding executive  assistants  and 
executive  secretaries. 


Section  201.3.  Public  Financing.  Audits 
and  Litigation 

Ex  parte  communications  made  in 
connection  with  public  financing, 
audits,  and  litigation  are  generally 
prohibited.  However,  the  prohibition 
regarding  litigation  has  been  narrowed 
to  cover  only  those  communications 
that  relate  to  a  pending  Commission 
decision  on  a  particular  case,  such  as 
whether  to  settle  or  appeal.  This  change 
will  permit  Commissioijers  to  respond 
to  inquiries  regarding  court  decisions, 
apart  from  matters  requiring  further 
Commission  deUberations.  Since  this  is 
discussed  in  the  section's  introductory 
matter,  paragraph  (b)(3),  which  formeriy 
dea^t  with  this  topic,  has  been  deleted. 
The  former  rules  prohibited  ex  parte 
commimications  in  connection  with 
Commission  audits.  In  addition,  the 
Commission  specifically  invited 
comments  on  whether  broader  rules 
should  be  adopted  that  would  apply 
fi^m  the  time  a  candidate  or  committee 
sought  eligibility  to  receive  federal 
matching  fun^s. 

While  none  of  the  commenters  or 
witnesses  specifically  addressed  this 
pomt,  the  Commission  has  decided  that 
the  same  circumstances  that  justify  the 
imposition  of  a  total  ban  on  ex  parte 
communications  in  connection  with 
Commission  audits  are  also  present 
throughout  the  matching  fund  process. 
Questions  that  arise  in  connection  with 
eligibility  for  funding  are  potentially  as 
sensitive  as  those  that  arise  in  the 
subsequent  audit.  The  fact  that 
committees  applying  for  pubUc  funds 
know  in  advance  that  their  records  will 
be  audited  increases  the  possibility  that 
contacts  made  during  the  eligibility 
process  will  impact  on  the  subsequent 
audit. 

Paragraph  (b)(1)  states  that  this  ban 
applies  firom  the  time  a  candidate  or 
committee  initiates  proceedings  to 
participate  in  the  matching  fund 
process.  In  the  case  of  presidential 
candidates  and  committees,  this  occurs 
when  a  primary  election  candidate 
submits  to  the  Commission  the  letter 
required  by  11  CFR  9033.1(a),  or 


presidential  and  vice  presidential 
candidates  submit  the  letter  required  bv 
11  CFR  9003.1(a)(1).  The  ban  applies  to 
committees  seeking  convention  funding 
from  the  date  on  which  a  committee 
registers  with  the  Commission  as 
required  by  11  CFR  9008.12(a)(1)  or 
9008.12(b)(1).  In  each  instance  the  ban 
remains  in  effect  until  the  start  of  the 
audit  process,  which  is  subject  to  its 
own  ban. 
•     The  Commission  is  required  to  audit 
the  records  of  any  presidential 
campaign  that  receives  payments  from 
the  Presidential  Election  Campaign 
Fund.  26  U.S.C  9007(a),  9009(b). 
9038(a).  9039(b).  If  a  party  ,receives 
funding  for  its  presidential  nominating 
convention,  the  Commission  is  required 
to  audit  the  records  of  the  party's 
convention  committee.  The  Commission 
is  also  required  to  audit  the  records  of 
all  convention  host  committees.  26 
U.S.C  9008  (g)  and  (h).  11  CFR  9008.9. 
Paragraph  (b)(2)(i)  states  that,  for  all 
public  financing  audits,  the  prohibition 
on  ex  parte  communications  begins 
when  the  Commission  sends  a  letter  to 
the  committee  asking  that  it  make  a  pre- 
inventory  check  of  its  records  prior  to 
the  commencement  of  audit  fieldwork 
by  the  Commission.  Commissioners' 
offices  will  be  provided  with 
contemporaneous  copies  of  these  letters. 

The  prohibition  on  audits  of  all 
publicly  funded  committees  extends 
until  the  end  of  the  audit  process.  This 
occurs  when  the  Commission  issues  a 
final  audit  report  ("FAR"],  if  the  report 
does  not  contain  a  repayment 
determination.  If  the  FAR  contains  a 
repayment  determination,  the  process 
ends  when  the  United  States  Treasury 
receives  the  final  repa>'ment  check  from 
the  committee,  or  when  the  Commission 
authorizes  suit  to  pursue  the  repayment. 

The  Commission  is  also  authorized 
under  its  general  administrative 
authority,  2  U.S.C  438(b).  to  comJTi«t_  . 
audits  for  cause  of  any  poHtical 
committee  that  is  required  to  file 
campaign  finance  reports  under  the 
Federal  Election  Campaign  Act's  general 
reporting  requirement.  2  U.S.C  434. 

Under  paragraph  (b)(2)(ii).  when  an 
audit  is  conducted  pursuant  to  2  U.S.C 
438(b).  the  prohibition  on  ex  parte 
communications  takes  effect  when  the 
Commission's  staff  circulates  a 
document  for  Commission  appro  il 
containing  a  proposed  referral  to 
undertake  an  audit,  and  extends  until 
the  Commission  publicly  issues  the 
final  audit  report.  If  the  matter  is 
referred  to  the  Office  of  General  Counsel 
and  there  is  reason  to  believe  that  a 
violation  has  occurred,  the  prohibition 
on  ex  parte  communications  made  in 
connection  with  an  enforcement  matter. 
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found  at  11  CFR  111.22.  becomes 
applicable. 

Paragraph  (c)(1)  states  that  a 
Commissioner  or  member  of  a 
Commissioner's  staff  who  receives  a 
prohibited  communication  shall  attempt 
to  prevent  the  communication.  If  the 
Commissioner  or  staff  member  is 
unsuccessful  in  this  effort,  he  or  she 
shall  advise  the  person  making  the 
communication  that  it  will  nqt  be 
considered. 

Under  paragraph  (c)(2).  if  the 
Commissioner  or  staff  member  is  unable 
to  prevent  the  communication,  he  or  she 
shall  prepare  a  statement  setting  forth 
the  substance  and  circumstances  of  the 
communication  as  soon  after  the 
communication  as  is  reasonably 
possible,  but  no  later  than  three 
business  days  after  its  receipt,  unless 
special  circumstances  make  this 
impracticable,  or  prior  to  the  next 
'  Commission  discussion  of  the  matter, 
whichever  is  earlier.  The  term  "special 
circumstances"  includes  such  situations 
as  illness  and  travel  that  can  prevent 
more  timely  filing. 

The  statement  must  be  delivered  to 
the  Designated  Agency  Ethics  Official 
for  placement  in  the  file  of  the  public 
finance  matter,  litigation  case  or  audit. 
A  copy  of  written  comments  must  be 
filed  with  the  Deugnated  Agency  Ethics 
O^icial  within  tih  same  time  period. 
This  is  similar  to  the  Commission's 
existing  rules  regarding  enforcement 
matters. 

The  new  and  former  rules  interrelate 
so  that,  if  an  audit  or  enforcement 
matter  leads  to  litigation,  the  ban  on  ex 
parte  communications  extends  from  the 
start  of  the  audit  or  enforcement  action 
through  the  conclusion  of  any  related 
litigation.  The  ban  applies  to  both 
written  and  oral  communications. 

Paragraph  (c)  of  the  former  rules 
required  a  Commissioner  or  member  of 
a  Commissioner's  staff  who  received  a 
request  for  the  procedural  status  of  an 
audit  or  litigation  case  to  refer  the 
inquiry  to  the  appropriate  Commission 
staff.  This  paragraph  has  been  deleted, 
and  its  subject  matter  addressed  in 
paragraph  (b)(3)  of  section  201.2,  supra. 
As  already  noted,  that  paragraph  allows 
responses  to  such  inquiries  in  ongoing 
proceedings. 

Section  201.4.  Rulemaking  Proceedings 
and  Advisory  Opinion  Requests 

The  Commission  encourages  members 
of  the  public  to  state  their  views  on 
rulemakings  and  advisory  opinion 
requests  in  writing,  during  the  public 
comment  period  on  each  such  matter. 
Communications  prior  to  the  start  of  a 
rulemaking  proceeding  or  the  receipt  of 


an  advisory  opinion  request  are  also 
welcome. 

All  comments  received  ruing  the 
public  comment  period  for  a  rulemaking 
or  advisory  opinion  request  are  made 
part  of  the  public  record.  The 
Commission  believes  that  this  approach 
should  also  be  taken  with  regard  to  ex 
parte  communications  received  during 
or  after  a  public  comment  period,  so 
that  all  persons  will  have  equal  notice 
of  the  information  before  the 
Commission. 

Paragraph  (a)  provides  that  a 
Commissioner  or  member  of  a 
Commissioner's  staff  who  receives 
written  comments  on  a  rulemaking  or 
advisory  opinion  once  the  rulemaking 
or  advisory  opinion  process  has  started 
shall  transmit  the  communication  to  the 
Commission  Secretary  as  soon  after  the 
communication  as  is  reasonably 
possible,  but  no  later  than  three 
business  days  after  receipt  unless 
special  circumstances  make  this 
impracticable:  or  prior  to  the  next 
Commission  discussion  of  the  matter, 
whichever  is  earlier.  If  a  Commissioner 
or  member  of  a  Commissioner's  staff  has 
a  discussion  that  would  qualify  as  an  ex 
parte  communication  regarding  a 
rulemaking  proceeding  or  advisory 
opinion  during  the  pertinent  time 
period,  he  or  she  shall,  within  the  same 
time  h^me,  summarize  the  conversation 
in  writing  and  transmit  this  summary  to 
the  Commission  Secretary. 

All  such  communications  and/or 
summaries  become  part  of  the  public 
record.  The  term  "special 
circumstances"  will  be  appUed  under 
this  section  in  the  same  manner  as 
under  section  201.3(c)(2),  supra. 

As  previously  noted,  the  former  rules 
governed  all  ex  parte  communications 
both  made  and  received  by 
Commissioners  and  members  of  their 
staffs.  However,  some  commenters 
discussing  advisory  opinions  and  the 
rulemaking  process  argued  that  ex  parte 
communications  with  the  potential  to 
influence  Commission  action  are 
generally  those  communications  made 
to  decision-makers,  and  not  by  them. 
Further,  some  argued  that  Commission 
officials  should  be  encouraged  to  solicit 
outside  comments  on  these  matters,  so 
as  to  become  as  well  informed  as 
possible  regarding  the  merits  of  different 
positions.  "The  Commission  believes  this 
point  is  well  taken,  and  will  consider 
addressing  it  as  part  of  the  agency 
directive  governing  ex  parte 
communications  by  Commissioners  and 
members  of  Commissioners'  staffs. 

The  Commission  notes,  however,  that 
substantive  responses  to 
communications  by  Commissioners  are 
covered  by  these  rules  under  all 


circumstances.  For  example,  if  a 
Commissioner  contacts  a  person  to 
request  that  that  person  provide  views 
on  a  pending  rulemaking,  that  contract 
would  not  be  considered  an  ex  parte 
communication  nor  would  a  statement 
by  a  Commissioner  indicating  his  or  her 
own  views  on  the  matter.  However,  any 
substantive  response  by  the  other  party 
would  trigger  application  of  the  rules; 
and  any  written  response  would  have  to 
be  included  on  the  public  record  (either 
from  the  commenter  or  the 
Commissioner). 

One  commenter  suggested  that  the 
Commission  shift  the  res[)onsibility  for 
summarizing  an  oral  communication 
covered  by  this  section  to  the  outside 
party.  However,  the  Commission 
believes  that  handling  this  internally 
will  help  insure  timely  summaries.    . 

Some  commenters  suggested  that 
those  making  oral  ex  parte 
communications  be  given  an 
opportunity  to  review  the  summary  of 
their  comments  before  this  is  placed  on 
the  public  record.  The  Commission 
believes  that  this  would  unnecessarily 
slow  the  disclosure  process.  The  fact 
that  the  summaries  are  made  part  of  the 
public  record  means  that  they  will  be 
readily  available  to  any  interested  party. 

Under  paragraph  (b)(i),  the  applicable 
period  for  rulemaking  proceedings 
begins  on  the  date  a  [)etition  for 
rulemaking  is  circulated  to 
Commissioners'  offices,  or  the  date  on 
which  a  proposed  rulemaking  document 
is  first  placed  on  an  agenda  of  a 
Commission  public  meeting.  It  extends 
through  the  conclusion  of  the 
rulemaking.  This  can  occur  at  different 
times,  depending  on  the  course  of  a 
particular  rulemaking:  e.g.,  when  a 
rulemaking  petition  is  denied;  when  the 
reconsideration  process  regarding  a 
petition  is  concluded;  when  final  rules 
are  promulgated  after  transmittal  to 
Congress;  or  when  the  Commission 
concludes  its  consideration  of  any 
congressional  action  relating  to  a 
pending  rule. 

Under  paragraph  (b)(2),  the  rules 
apply  in  the  case  of  advisory  opinions 
firom  the  time  a  request  for  an  advisory 
opinion  is  circulated  to  Commissioners' 
ofBces,  through  the  date  the  opinion  is 
issued.  The  disclosure  requirements 
also  apply  during  any  reconsideration  of 
an  advisory  opinion,  and  any  discussion 
of  reconsideration. 

Section  201.5  Sanctions 

Some  commenters  suggested  that  the 
Conmiission  add  language  on  possible 
actions  against  those  who  violate  these 
provisions.  The  Commission  agrees  that 
this  is  appropriate,  and  has  therefore 
created  a  new  section.  11  CFR  201.5.  for 
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this  purpose.  The  new  section  provides 
that  a  person  who  becomes  aware  of  a 
possible  violation  shall  notify  the 
Designated  Agency  Ethics  Official  in 
writing  of  the  facts  and  circumstances  of 
the  alleged  violation.  The  Designated 
Agency  Ethics  Official  shall  recommend 
to  the  Commission  the  appropriate 
action  to  be  taken,  and  the  Commission 
shall  determine  the  appropriate  action 
by  at  least  four  votes. 

Certifikation  of  No  EflTect  Punuant  to  5 
U.S.C  605(b)  [Regulatory  Flexibility 

The  attached  interim  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  basis  for  this  certification 
is  that  no  small  entities  are  impacted 
under  these  rules. 

List  of  SubjecU  in  11  CFR  Part  201 

Administrative  practice  and 
procedure. 

For  the  reasons  set  out  in  the 
preamble,  part  201  of  subchapter  B, 
chapter  I  of  title  11  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

PAirr  201— €X  PARTE 
COMMUNICATIONS 


Sac 

201.1  Purpose  and  Scope 

201.2  Definitions 

201.3  Public  Funding.  Audits  and  Litigation 

201.4  Rulemaking  Proceedings  and 
Advisory  Opinions 

201.5  Sanctions 

Authority:  2  VS.C.  437d(a)(8),  437f. 
438(a)(8).  438(b);  26  U.S.C  9007,  9008. 
9009(b),  9038,  9039(b). 

|20t.1    Purpoao  and  scope. 

This  part  prescribes  procedures  for 
handling  ex  parte  communications 
made  in  connection  with  public 
funding.  Commission  audits,  litigation, 
rulemaking  proceedings  and  the 
advisory  opinion  process.  Rules 
governing  such  communications  made 
in  connection  with  Commission 
enforcement  actions  are  found  at  11  CFR 
111.22,  while  provisions  setting  forth 
employee  responsibilities  under  the 
Commission's  Standards  of  Conduct 
rules  are  found  at  11  CFR  7.15. 

1201.2    DefinMona. 

As  used  in  this  part: 

(a)  Ex  parte  communication  means 
any  written  or  oral  communication  by 
any  person  outside  the  agency  to  any 
Commissioner  or  any  member  of  a 
Commissioner's  staff  which  imparts 
information  or  argument  regarding 
prosf>ective  Commission  action  or 
potential  action  concerning: 


(1)  Any  candidate  or  committee 
applying  for  or  participating  in  the 
public  Kinding  process,  or 

(2)  Any  ongoing  audit,  or 

(3)  Any  pending  Utigation  matter,  or 

(4)  Any  pending  rulemaking,  or 

(5)  Any  pending  advisory  opinion 
reouest. 

(0)  Ex  parte  communications  does  not 
include  the  following  communications. 

(1)  Statements  by  any  person  publicly 
made  in  a  public  forum;  or 

(2)  Statements  or  inquiries  by  any 
person  limited  to  the  procedural  status 
of  an  open  proceeding  involving  an 
application  for  public  funding,  a 
rulemaking,  an  advisory  opinion 
request,  an  audit  being  conducted 
pursuant  to  26  U.S.C  9007  (a)  and  (b), 
9008  (g)  and  (h),  or  9038  (a)  and  (b).  or 
a  litigation  matter. 

(c)  Commissioner  means  an         i 
individual  appointed  by  the  President  to 
the  Federal  Election  Commission 
pursuant  to  2  U.S.C.  437c(a). 

(d)  Commissioner's  staff  means  all 
individuals  working  under  the  personal 
supervision  of  a  Commissioner 
including  executive  assistants  and 
executive  secretaries. 

1201.3    Pub(iefundkt«.audilsand 
litigation:  Ex  parte  contacts  proMbMed. 

(a)  In  order  to  avoid  the  possibility  of 
prejudice,  real  or  apparent,  to  the  public 
interest  in  Commission  decisionmaking 
during  the  public  funding  process,  in 
audits  undertaken  by  the  Commission, 
and  in  any  litigation  to  which  the 
Commission  is  a  party,  no  person 
outside  the  agency  shall  make  or  cause 
to  be  made  to  any  Ck)mmi8sioner  or  any 
member  of  any  Commissioner's  staff  any 
ex  parte  communication  regarding  any 
candidate  or  conunittee's  eligibihty  for 
or  entitlement  to  public  funding;  any 
audit;  or  any  pending  or  prospective 
Commission  decision  regarding 
litigation,  including  whether  to  initiate, 
settle,  appeal,  or  seek  certiorari,  or  any 
other  decision  concerning  a  litigation 
matter,  nor  shall  any  Commissioner  or 
member  of  any  Commissioner's  staff 
entertain  any  such  ex  parte 
communications. 

(b)  The  requirements  of  this  section 
apoly: 

(1)  In  the  case  of  public  funding,  firom 
the  time  a  primary  election  candidate 
submits  to  the  Commission  the  letter 
required  by  11  CFR  9033.1(a), 
Presidential  and  Vice  Presidential 
candidates  submit  to  the  Commission 
the  letter  required  by  11  CFR  9003.1,  or 
a  committee  seeking  convention  funding 
registers  with  the  Commission  as 
required  by  11  CFR  9008.12(a)(1)  or 
9008.12(bMl).  unUl  the  start  of  the  audit 
process. 


(2)  (i)  In  the  case  of  an  audit 
undertaken  pursuant  to  26  U.S.C  9007 
(a)  and  (b),  9008  (g)  and  (h),  or  9038  (a) 
and  (b),  firom  the  date  of  the 
Commission's  letter  to  a  presidential 
campaign  committee,  a  convention 
committee,  or  a  host  committee  asking 
that  it  make  a  pre-inventory  check  of  its 
records,  prior  to  the  commencement  of 
audit  fieldwork  by  the  Commission, 
through  the  end  of  the  audit  process; 
and 

(li)  In  the  case  of  an  audit  undertaken 
pursuant  to  2  U.S.C  438(b).  from  the 
date  the  Commission's  staff  circulates  a 
document  for  Commission  approval 
containing  a  proposed  referral  to 
undertake  an  audit,  until  the 
Conunission  publicly  issues  the  final 
audit  report. 

(c)(1)  A  Commissioner  or  member  of 
a  Commissioner's  staff  who  receives  an 
oral  ex  parte  communication  concerning 
any  matters  addressed  in  paragraph  (a) 
or  (b)  of  this  section  shall  attempt  to 
prevent  the  communication.  If 
imsuccessful  in  preventing  the 
communication,  the  Commissioner  or 
staff  member  shall  advise  the  pCTson 
making  the  communication  that  he  or 
she  will  not  consider  the 
communication  and  shall,  as  soon  after 
the  communication  as  is  reasonably 
possible  but  no  later  than  three  business 
days  after  the  communication,  unless 
special  circumstances  make  this 
impracticable;  or  prior  to  the  next 
Commission  discussion  of  the  matter, 
whichever  is  earlier,  prepare  a  statement 
setting  forth  the  substance  and 
drciunstances  of  the  communication, 
and  deliver  the  statement  to  the 
Designated  Agency  Ethics  Official  for 
placement  in  the  file  of  the  matching 
fund  request,  audit  or  litigation  case. 
(2)  A  Commissioner  or  member  of  a 
Commissioner's  staff  who  receives  a 
written  ex  parte  communication 
concerning  any  Commission  action  or 
potential  action  concerning  any 
candidate  or  committee's  eligibility  for 
or  entitlement  to  public  funding,  or  any 
audit,  or  any  prospective  Commission 
decision  or  action  concerning  any 
pending  btigation  case,  during  the 
period  described  in  paragraph  (b)  of  this 
section  shall,  as  soon  after  tne 
communication  as  is  reasonably 
possible  but  no  later  than  three  business 
days  after  the  communication,  unless 
special  circumstances  make  this 
impracticable;  or  prior  to  the  next 
Commission  discussion  of  the  matter, 
whichever  is  earlier,  deliver  a  copy  of 
the  communication  to  the  Designated 
Agency  Ethics  Official  for  placement  in 
the  file  of  the  audit  or  litigation  case. 
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§201.4  RutomaMng  Procasdings  and 
Advisory  Opinions:  Ex  Parts  Contacts 
Raperted. 

(a)  A  Qpmmissioner  or  member  of  a 
Commissioner's  staff  who  receives  an  ex 
parte  communication  concerning  any 
rulemaking  or  advisory  opinion  during 
the  period  described  in  paragraph  (b)  of 
this  section  shall,  as  soon  after  the 
communication  as  is  reasonably 
possible  but  no  later  than  three  business 
days  after  the  communication  unless 
special  circumstances  make  this 
impracticable,  or  prior  to  the  next 
Commission  discussion  of  the  matter, 
whichever  is  earlier,  provide  a  copy  of 
a  written  communication  or  a  written 
summary  of  an  oral  communication  to 
the  Commission  Secretary  for  placement 
in  the  public  file  of  the  rulemaking  or 
advisory  opinion.  The  Commissioner  or 
staff  member  shall  advise  any  person 
making  an  oral  communication  that  a 
written  summary  of  the  conversation 
will  be  made  part  of  the  public  record. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  apply: 

(1)  In  the  case  of  a  rulemaking 
proceeding,  from  the  date  a  petition  for 
rulemaking  is  circulated  to 
Commissioners'  offices,  or  the  date  on 
which  a  proposed  rulemaking  document 
is  first  circulated  to  the  Commission  or 
placed  on  an  agenda  of  a  Commission 
public  meeting,  thr«*gh  final 
Commission  action  on  that  rulemaking. 

(2)  In  the  case  of  am  advisory  opinion, 
from  the  date  a  request  for  an  advisory 
opinion  is  circulated  to  Commissioner's 
offices  through  the  date  on  which  the 
advisory  opinion  is  issued,  and  during 
any  period  of  reconsideration  pursuant 
to  11  CFR  112.6. 

§201 J    Sanctions. 

Any  person  who  becomes  aware  of  a 
possible  violation  of  this  part  shall 
notify  the  Designated  Agency  Ethics 
Official  in  writing  of  the  facts  and 
circumstances  of  the  alleged  violation. 
The  Designated  Agency  Ethics  Official 
shall  recommend  to  the  Commission  the 
appropriate  action  to  be  taken.  The 
Commission  shall  determine  the 
appropriate  action  by  at  least  four  votes. 

Dated:  November  1, 1993. 
Scott  E.  Thomas, 

Chairman.  Federal  Election  Commission. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-79,  Spsdal  Conditions  No. 
25-ANM-78] 

Special  ComMtions:  Boeing  Model  777 
Series  AirpUmes 

agency:  Federal  Aviation 

Administration,  DCXT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  Model  777 
airplane.  This  airplane  will  have  novel 
and/or  unusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  of  part  25  of  the  Federal 
Aviation  Regulations  (FAR).  These 
special  conditions  contain  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  of  part  25. 
EFFECTIVE  DATE:  December  10. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
McCracken.  FAA.  Flight  Test  and 
Systems  Branch.  ANM-lll.  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service.  1601  Lind  Avenue 
SW.,  Renton.  Washington  98055-»056; 
telephone  (206)  227-2118. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  18, 1990,  the  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
applied  for  a  type  certificate  for  the  new 
Model  777  airplane.  The  Model  777  is 
a  long  range,  transport  category  airplane 
powered  by  two  Pratt  &  Whitney  4073A. 
Rolls-Royce  RB211-Trent  870.  or 
General  Electric  GE90-B3  engines  with 
73.500.  71,200.  and  74.500  lb.  thrust 
ratings,  respectively.  The  overall  length 
of  the  Model  777  is  209  feet,  the  height 
is  61  feet,  and  the  wingspan  is  198  feet. 
The  airplane  has  a  seating  capacity  in  a 
typical  three  class  configuration  of  305 
to  328  passengers,  or  375  to  400 
passengers  in  a  two  configuration.  The 
Model  777  has  a  maximum  takeoff 
weight  of  535,000  lbs.,  a  maximum 
landing  weight  of  445,000  lbs.,  a 
maximum  operating  altitude  of  43.100 
ft.,  and  a  range  of  4,200  nautical  miles 
in  a  two  class  configuration  or  6.600 
nautical  miles  in  a  three  class 
configuration. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17, 
Boeing  must  show  that  the  Model  777 


airplane  meets  the  applicable  provisions 
of  part  25.  as  amended  by  Amendments 
25-1  through  25-71.  Boeing  has  also 
elected  to  comply  with  most  of  part  25 
as  amended  by  Amendment  25-77.  The 
type  certification  basis  for  the  Model 
777  is.  therefore:  Part  25  through 
Amendment  25-77,  except  for 
§  25.571(e)(1),  which  remains  at 
Amendment  25-71  level;  parts  34  and 
36,  each  as  amended  at  the  time  of 
certification.  Boeing  may  also  elect  to 
comply  with  subsequent  part  25 
requirements  to  facilitate  operators' 
compliance  with  corresponding  part  121 
requirements.  The  certification  basis 
may  also  include  other  special 
conditions  that  are  not  relevant  to  the.se 
special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  777  airplane  because  of 
novel  and/or  unusual  design  features, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b).  effective  October  14.  1980. 
and  become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

Model  777  Design  Features 

The  structure  of  the  Model  777  is 
generally  of  conventional  design  and 
construction,  but  with  considerable  use 
of  composite  materials.  Elements  of  the 
primary  structure  (the  fin  and  horizontal 
tail)  are  constructed  of  composites,  as 
are  some  elements  of  secondary 
structure,  including  the  elevators, 
rudders,  flaps,  spoilers,  ailerons,  engine 
cowls,  and  main  deck  floor  beams. 

The  Model  777  utilizes  a  combination 
of  multiple  computer  channels  and 
redundant  sensors  which  channel 
command  signals  to  various  control 
surface  actuators  in  response  to 
programmed  control  laws.  This  control 
architecture,  referred  to  as  fly-by-wire 
(FBW),  provides  closed  loop  command 
to  move  servo-actuators  for  the 
elevators,  ailerons,  rudder,  spoilers, 
horizontal  stabilizer,  slats  and  flaps,  and 
engine  power  levers.  In  the  unlikely 
event  of  simultaneous  failure  of  all 
digital  computers  or  signalling,  a  direct 
control  path  from  the  pilot's  controllers 
to  the  surface  actuators  is  provided 
through  simple  analog  circuitry. 

Hydraulic  power  for  the  flight  control 
system  is  provided  by  three 
independent  hydraulic  systems. 
Functions  are  shared  among  these 
systems  to  ensure  airplane  control  in  the 
event  of  loss  of  one  or  two  systems.  The 
three  systems  are  pressurized  by 
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variable  displacement  pumps  driven 
from  the  engine  accessory  gearboxes.  In 
addition,  the  left  and  right  systems  have 
one  electrically  driven  demand  pump. 
The  center  system  can  be  pressurized  by 
turo  electrically  driven  hydraulic 
pumps.  This  system  also  has  two  air 
driven  demand  pumps  which  use  air 
from  the  airplane  pneumatic  system.  A 
ram  air  turbine  (RAT)  is  also  available 
to  provide  hydraulic  power  for  the 
primary  flight  controls  served  by  the 
center  system. 

Nortnal  electrical  power  is  supplied 
by  two  integrated  drive  generators,  one 
on  each  engine.  An  electrical  generator 
powered  by  an  auxiliary  power  unit 
(APU)  is  also  available.  Backup 
electrical  power  is  available  to  selected 
airplane  alternating  current  (AC)  busses 
from  two  variable  speed  constant 
frequency  generators,  one  of  which  is 
mounted  on  each  engine.  The  main 
direct  current  (DC)  system  can  also 
receive  power  from  the  backup 
generators.  Primary  power  for  the  FBW 
system  is  provided  by  dedicated 
permanent  magnet  generators  in  each  of 
the  two  backup  generator  units.  The 
FBW  system"  can  alternately  receive 
power  from  the  main  DC  system  or  the 
standby  DC  system.  The  standby  DC 
system  is  powered  by  a  RAT-driven  AC 
generator,  which  can  provide  a  source  of 
standby  electrical  power  th^t  is  not  time 
limited.  The  RAT  is  deployed 
automatically  upon  loss  of  all  normal 
and  backup  AC  power  sources.  A 
manual  deploy  feature  is  available  to  the 
nightcrew  should  the  RAT  fail  to  deploy 
automatically. 

The  engine  control  system  consists  of 
dual  channel,  full  authority,  digital 
engine  controls  (FADEC)  mounted  on 
the  fan  case  of  each  engine.  The 
FADEC's  are  interfaced  with  the  various 
airplane  systems  to  provide  redundant 
control  of  the  engines  through  a  "hard- 
wired" throttle  angle  resolver  system.  In 
additicHi,  the  throttles  move  in 
proportion  to  commanded  changes  in 
engine  power,  and  in  the  event  of  a  total 
failure  of  the  engine  indicating  and  crew 
alerting  system  (EICAS),  analog  rotor 
speeds  are  available  to  determine  engine 
power  levels.  Each  FADEC  provides  gas 
generator  control,  engine  limit 
protection,  power  management,  input  to 
the  thrust  reverser  system,  and  engine 
parameter  inputs  for  the  flight  deck 
displays. 

Control  inputs  are  made  through 
conventional  flight  deck  control  wheels, 
columns,  and  rudder  pedals.  The  flight 
instruments  are  displayed  on  six  liquid 
crystal  flat  panel  displays.  Two  flat 
panel  displays  are  mounted  directly  in 
front  of  both  the  pilot  and  copilot  and 
display  primary  flight  instruments  and 
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navigational  information.  The  other  two 
flat  panel  displays  are  located  in  the 
center  of  the  instrument  panel  and 
display  engine  parameters,  warnings, 
and  system  dia^ostics. 

The  type  design  of  the  Model  m 
contains  novel  and/or  unusual  design 
features  not  envisioned  by  the 
applicable  Part  25  airworthiness 
standards  and  therefore  special 
conditions  are  considered  necessary. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  SC-93-2-NM  for  the 
Boeing  Model  777  series  airplanes  was 
published  in  the  Federal  Register  on 
March  10, 1993  (58  FR  13216). 

Some  of  the  comments  received  were 
of  an  editorial  or  clarifying  nature  and 
have  been  incorporated  where 
appropriate.  A  discussion  of  the 
remainder  of  the  comments  follows, 
corresponding  to  the  special  conditions 
as  proposed  in  Notice  SC-93-2-NM. 

General  Comments 

One  commenter  recommends  the 
addition  of  a  special  condition  that 
requires  physical  separation  of  control/ 
hydraulics  and  other  essential  systems 
to  prevent  multi-system  losses.  Another 
commenter  states  that  there  have  been 
concerns  regarding  an  electrical  fire 
disabling  the  flight  control  computers 
on  a  fly-by-wire  airplane,  and  favors 
placing  redundant  computers  in 
different  electronic  bays.  In  addition,  it 
is  suggested  that  special  fire  detection 
and  protection  systems  be  required  for 
the  electronic  bays.  This  second 
commenter  suggests  adding  a  special 
condition  that  requires  physical 
separation  of  redundant  flight  cac^rol 
computers  and  fire  detection/prote^ion 
in  each  flight  control  computer  \^ 

electronic  bay.  The  FAA  concurs  with 
the  commenters  in  that  these  concerns 
need  to  be  addressed,  but  does  not 
concur  that  a  special  condition  is 
needed.  Compliance  with  the 
requirements  of  §  25.1309  of  the  FAR 
must  be  demonstrated,  and  issues  such 
as  those  addressed  by  these  commenters 
are  considered  under  this  rule. 

One  commenter  recommends  that  a 
backup  flight  control  system  be  required 
to  provide  control  capability  in  the 
event  of  a  total  electrical  power  loss. 
The  FAA  acknowledges  that  loss  of  all 
electrical  power  systems  may  be 
catastrophic  in  an  aircraft  utilizing  an 
electronic  flight  control  system.  For  this 
reason.  Special  Condition  No.  1, 
"Operation  without  normal  Electrical 
Power",  is  adopted  as  part  of  this 
rulemaking  action.  Compliance  with  the 
requirements  of  this  special  condition 
requires  a  demonstration  that  the 


airplane  can  continue  safe  flight  and 
landing  with  inoperative  normal  and 
auxiliary  power  unit  generated  power 
(which  excludes  the  battery  and  any 
other  standby  electrical  source).  The 
FAA  does  not  concur  that  a  special 
condition  requiring  a  backup  flight 
control  system  is  appropriate  when 
compUance  with  the  requirements  of 
Special  Condition  No.  1  will  ensure  that 
power  to  the  primary  control  system  is 
available. 

Special  Condition  No.  1,  "Operation 
Without  Normal  Electrical  Power" 

Other  than  the  comments  noted  in  the 
above  section  addressing  General 
Comments,  there  were  no  comments 
received  on  this  proposed  special 
condition  and  it  is  adopted  as  proposed. 

Special  Condition  No.  2,  "Command 
Signal  Integrity" 

One  commenter  suggests  that  there 
should  be  an  indication  of  how  much 
signal  corruption  can  be  tolerated  while 
still  being  able  to  maintain  desired  gain 
and  phase  margins.  The  same 
commenter  notes  that  the  last  statement 
in  paragraph  (b)  of  the  proposed  special 
condition  does  not  specify  a  frequency 
range  for  "minor  instabilities,"  and 
states  that  this  contradicts  the  previous 
statement  that  no  sustained  oscillations 
must  occur  over  the  operating  frequency 
range.  In  summary,  the  commenter 
requests  that  "The  'minor  instabilities' 
or  'small  amplitude  undamped 
oscillations'  terms  should  be  better 
defined  to  explain  where  oscillations 
can  exist  and  not  affect  system 
performance  (i.e.,  they  are  tolerable), 
versJ^  where  they  are  intolerable."  The 
FAA  would  find  it  difficuU  to  define  the 
pass/fail  limit  of  signal  corruption  that 
may  be  tolerated.  An  ultimate  design 
would  be  no  residual  oscillations  at  any 
frequency.  Qearly,  there  is  an 
amplitude  level  below  which  the 
instabilities  or  oscillations  have  an 
insignificant  effect  on  the  aerod>Tiamic 
loop  or  any  component  in  that  loop.  The 
special  condition  has  been  written  to 
define  the  design  goal  rather  than  the 
design  detail.  Failures  resulting  from 
signal  corruption  that  have  an  effect  on 
system  performance  will  be  addressed 
during  the  certification  process  through 
review  of  the  applicant's  proposed 
certification  plan.  Any  such  failures  that 
could  result  in  a  hazardous  condition 
will  be  addressed  by  the  FAA  through 
review  of  system  description  and  failure 
analysis  documents,  ground  tests,  flight 
tests,  and  piloted  simulation.  This 
special  condition  is  adopted  as 
proposed. 
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Special  Condition  No.  3.  "Protection 
From  Lightning  and  Unwanted  Effects  of 
High  Intensity  Radiated  Fields  (HJRF)" 

One  commenter  states  that  paragraph 
(a)  of  this  special  condition  should 
address  the  unique  design 
considerations  of  extensive  composite 
materials  and  the  "internal"  lightning 
environment  that  can  be  created  when 
a  lightning  strike  bums  through  the 
composite  and  arcs  into  aircraft  wiring. 
The  FAA  does  not  concur.  A  definition 
of  the  lightning  environment  is 
provided  in  the  preamble  to  the  special 
condition  on  lightning.  It  is  the 
responsibility  of  the  airplane  designer  to 
ensure  that  the  systems  and  equipment 
installed  in  the  airplane  are  adequately 
protected  against  the  hghtning 
environment  regardless  of  the  materials 
used  to  construct  the  airplane. 

The  same  commenter  states  that  the 
criticality  relating  to  HIRE  should  be 
discussed  as  lightning  criticality  is  and 
recommends  the  addition  of  a  paragraph 
(b)(2)  in  parallel  with  (a)(2)  in  this 
regard.  The  commenter  also  states  that 
the  loss  of  an  essential  function  due  to 
HIRF  could  have  the  same  impact  on  the 
safety  level  of  the  airplane  as  the  loss  of 
an  essential  function  due  to  lightning. 
For  this  reason,  the  commenter  believes 
that  electrical  and  electronic  systems 
that  perform  essential  functions  should 
be  HIRF-protected  and  lightning- 
protected  to  an  equivalent  extent.  The 
FAA  is  continuing  to  study  this  issue 
and  may  consider  regulatory  action  in 
this  regard  in  the  future.  Until  this  issue 
is  decided,  the  FAA  has  determined  that 
protection  requirements  for  HIRF  for 
systems  that  perform  critical  functions 
should  be  required;  incorporation  of 
HIRF  protection  requirements  for 
systems  performing  essential  functions 
will  not  be  considered  at  this  time. 
Influencing  this  decision  is  the 
determination  by  the  FAA  that  the  . 
likelihood  of  encountering  a  lightning 
strike  is  greater  than  that  of 
encountering  HIRF. 

This  commenter  also  notes  that  the 
action  integral  value  of  the  multiple 
stroke  isdifTerent  than  the  one  specified 
in  Advisory  Qrcular  (AC)  20-136.  The 
FAA  concurs.  This  is  a  typographical 
error,  and  the  value  for  the  action 
integral  should  be  0.062,  as  specified  in 
the  AC  The  value  for  the  action  integral 
has  been  changed  accordingly. 

The  commenter  also  notes  that  the 
general  discussion  following  the  wave 
farrtvchart  concerning  HIRF  protection 
is  limited  to  digital  avionics  systems 
only  arid  recommends  that  the  wording 
be  revised  to  address  all  critical 
electrical/electronic  systems,  such  as 
FADEC  The  FAA  concurs  that  HIRF 


protection  should  be  applicable  to  all 
electrical/electronic  systems  that 
perform  critical  functions,  and  has 
revised  the  discussion  of  this  special 
condition  accordingly.  The  proposed 
special  condition  related  to  HIRF  is 
applicable  to  "each  electrical  and 
electronic  system  that  performs  critical 
functions*  •  •". 

The  commenter  also  requests  that  in 
the  second  paragraph  following  the 
wave  form  chart,  the  reauirements  for 
the  pass/fail  criteria  and  the  operational 
mode  of  the  system  under  test  should  be 
clearly  identified,  i.e..  whether  the 
system  under  test  is  allowed  to  be  upset. 
The  commenter  believes  that  the  mode 
of  system  operation  during  HIRF  testing 
should  be  specified,  as  well  as  the  basis 
of  test  procedures  (i.e..  Section  20, 
Radio  Technical  Commission  for 
Aeronautics  RTCA/DO160C,  and/or 
Society  of  Automotive  Engineers  (SAE) 
Subcommittee  AE4R  documents).  While 
the  FAA  does  not  concur  that  this  level 
of  detail  is  needed  in  the  actual  special 
condition,  the  acceptability  of  the  test 
procedures  identified  in  the  RTCA  and 
SAE  docimients  referenced  by  the 
commenter  has  been  added  in  the 
d.scussion  following  the  special 
condition.  In  addition,  it  should  be 
noted  that  pass/fail  criteria,  system 
operating  modes  during  testing,  and  the 
test  procedures  will  be  contained  in  the 
certification  test  plan  and  approved  by 
the  FAA  prior  to  the  tests  being 
conducted. 

This  special  condition  is  adopted 
with  the  changes  noted  above. 

Special  Condition  No.  4,  "Effect  of 
Flight  Control  Systems  on  Structures" 

One  commenter  recommends  that 
subparagraph  (c)(l)(iii)  of  this  special 
condition  be  revised  to  read, 
"Nothwithstanding  subparagraph  (1)  of 
this  paragraph,  failures  of  the  system 
that  result  in  forced  structural  vibrations 
(oscillatory  failures)  where' the  system 
cannot  be  alleviated  or  turned  off  must 
not  produce  peak  loads  *  •  *."  The 
commenter  believes  that  this  change 
harmonizes  the  content  of  the  special 
condition  with  similar  Joint 
Airworthiness  Requirements  (JAR).  The 
FAA  does  not  concur.  The  change 
proposed  by  the  commenter  does  not  . 
meet  the  harmonization  goal  because  it 
does  not  consider  the  peak  loads  that 
produce  detrimental  deformation  of 
primary  structure  before  the  system  can 
be  turned  off.  It  is  important  that  the 
oscillatory  loads  do  not  damage  primary 
structure  either  before  or  after  the 
system  is  turned  off.  The  FAA  is 
working  to  resolve  this  issue  as  part  of 
an  ongoing  effort  to  achieve 
harmonization  of  the  FAR/JAR. 


The  commenter  also  proposes 
eliminating  subparagraph  (d)(3)  of  this 
special  condition  since,  according  to  the 
commenter,  the  requirements  of  this 
paragraph  are  more  than  adequately 
defined  in  subparagraph  (d)(2).  The 
FAA  does  not  concur.  Subparagraph 
(d)(2)  applies  to  all  structural 
considerations,  including  aeroelasticity 
and  loads,  while  subparagraph  (d)(3) 
addresses  only  structural  loads  and 
provides  specific  minimum  design 
criteria. 

The  special  condition  is  adopted  as 
proposed. 

Special  Condition  No.  5,  "Design 
Maneuver  Requirements" 

One  commenter  notes  that  proposed 
subparagraph  (c)(1)  of  this  special 
condition  specifies  that,  in  computing 
tail  loads  for  yaw  maneuvers,  theyaw 
rate  may  be  assumed  to  be  zero.  The 
commenter  questions  whether  zero 
yawing  velocity  will  give  the  worst  case 
loads  for  the  type  of  inputs  described 
(maximum  pedal  input  as  a  step-time 
function).  If  not,  the  commenter  believes 
the  yaw  rate  should  be  considered  along 
with  other  dynamics,  as  appropriate. 
The  FAA  does  not  concur.  The 
assumption  that  the  initial  yaw  rate  is 
zero  does  not  represent  a  change  from 
the  current  requirements  of  the  FAR. 
There  is  nothing  novel  or  unusual  in  the 
design  of  the  Model  777  that  would 
require  special  consideration  in  this 
regard.  Tliis  special  condition  is 
therefore  adopted  as  proposed. 

Special  Condition  No.  6,  "Limit  Engine 
Torque  Loads  for  Sudden  Engine 
Stoppage" 

One  commenter  states  that  the 
wording  in  paragraph  (b)(3)  of  this 
special  condition  is  confusing  relative  to 
the  actual  ultimate  load,  and 
recommends  that  the  last  sentence  of 
that  subparagraph  be  revised  to  read, 
"The  loads  specified  above  must  be 
multiplied  by  a  factor  of  1.25  to 
determine  the  required  strength  of  the 
adjacent  wing  and  fuselage  structure." 
The  FAA  agrees  that  this  paragraph  may 
be  confusing  to  some  and  has  revised 
the  wording  slightly  for  clarity.  The  1.25 
factor  alone  does  not  indicate  whether  • 
this  is  a  limit  condition  or  an  ultimate 
load  condition  when  applied  to  the 
wing  and  fuselage.  There  are  several 
places  in  the  regulations  where  factors 
are  applied  to  a  given  load  to  define  a 
limit  load  condition.  The  limit  load  thus 
defined  will  require  a  safety  factor  of  1.5 
to  obtain  ultimate  loads.  Where  an 
ultimate  load  is  specified,  no  other 
factor  is  required. 

One  commenter  expresses  concern 
regarding  the  deformation  that  may 
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occjur  in  the  support  structure  following 
an  Ijngine  seizure,  and  requests  that  the 
FAA  specify  that  either  the  resulting 
deformation  will  not  result  in  an 
aerodynamic  drag  increase,  or  that  the 
advierse  aerodynamic  effects  are 
accounted  for.  The  FAA  does  not 
concur.  There  is  not  expected  ,to  be  a 
significant  drag  increase  associated  with 
the  amount  of  deformation  allowed  in 
the  support  structure  resulting  from  the 
seizure  event.  Yielding  in  the  wing  or 
fuselage  local  structure  would  not  be 
permitted  for  either  loading  condition. 
Boeing,  the  applicant,  comments  that 
the  777  engine  in.stallations  are  larger, 
but  not  significantly  different,  than 
those  on  previously  certified  transports, 
and  the  current  regulations  are 
sufficient  and  appropriate  for  the  777 
design.  Therefore,  they  contend  that 
there  is  no  need  for  a  special  condition. 
The  FAA  does  not  agree.  The  regulatory 
requirement  that  addresses  design 
criteria  to  deal  with  engine  torque 
effects  resulting  from  sudden  engine 
stoppage  was  developed  in  CAR 
4b.216(a){4)  in  1957  (Amendment  4b-6) 
and  was  promulgated  into  §  25.361. 
Those  criteria  were  developed  for 
turbojet  and  low  by-pass  ratio  turbofan 
engine  installations.  The  new  generation 
of  large  high-bypass  turbofan  engines 
beinjg  developed  for  the  Model  m  have 
very  large  fans  that  produce  failure 
modes  and  torque  loads  that  were  not 
envisioned  when  the  regulatory  criteria 
was  developed  in  1957.  Compliance 
with  the  current  standards  for  "engine 
torque"  may  be  difficult  and  even  then 
may  not  result  in  an  acceptable  level  of 
safely.  The  FAA  has  determined  that  the 
nevy  generation  of  large  turbofan  engines 
provides  a  design  challenge  sufficiently 
different  from  that  envisioned  in  1957  to 
justify  issuance  of  a  special  condition  to 
establish  appropriate  design  .standards. 

Instead  of  commenting  on  the  specific 
provisions  of  the  proposed  special 
condition,  Boeing  offers  its 
inteipretation  of  the  applicable 
regulatory  requirement.  Boeing  proposes 
to  coimply  with  certain  aspects  of  the 
limit  load  conditions  defined  in 
§  25.361(b),  by  considering  only  certain 
type*  of  engine  failures  such  as  a 
compressor  jam  or  an  engine  surge  at 
maxiTHum  continuous  thrust,  or 
maxijTium  acceleration  of  the  engine. 
Boeing  states  that  "it  is  expected  that 
these  events  will  occur  often  enough  to 
warrant  the  application  of  a  1.5  safety 
factor."  Boeing  proposes  not  to  include 
engine  seizure  caused  by  fan  blade 
failures  in  this  category  because  these 
are  "rare  events."  However, 
notwithstanding  the  requirement  to 
include  engine  seizure  under  the  limit 
load  provisions  (1.5  factor  of  safety)  of 


§  25.361,  Boeing  proposes  to  treat  the 
load  produced  by  an  engine  seizure  (fan 
blade  failure)  condition  as  an  ultimate 
load  that  "will  be  defined  to  comply 
with  §  25.571(e)."  Damage-tolerance 
(discrete  source)  evaluation."  It  adds 
that  "these  would  be  rare  or  worst  case 
failure  conditions  such  as  fan  blade 
failure  at  the  engine  maximum 
rotational  operating  speed  (redline 
rpm)."  Boeing  believes  this  is  consistent 
with  the  requirements  of  part  33  which 
treat  all  failure  conditions  as  ultimate 
load  events.  Boeing  contends  that  the 
separation  and  treatment  of  engine 
maifunctior^  and  failure  events  into  two 
categories  as  described  above  is 
"conservative." 

The  FAA  neither  concurs  with 
Boeing's  interpretation  of  the  current 
airworthiness  requirements  nor  agrees 
that  its  proposed  criteria  are 
conservative.  The  airworthiness 
regulations  do  not  permit  compliance  in 
the  manner  proposed  by  Boeing.  The 
provisions  of  §  25.361(b)  require  that 
malfunctions  and  structural  failures 
such  as  compressor  jamming  be  treated 
as  limit  load  conditions.  Fan  blade 
failures,  which  may  produce  engine 
rotor  seizure,  are  structural  failures  as 
well  and  have  always  been  treated  as 
limit  road  events  under  the  current  rule. 
A  multiplying  factor  of  1.5  to  obtain 
ultimate  loads  for  this  condition  for  the 
engine  mount  and  supporting  structure 
is  required  by  the  provisions  of  §  25.303. 
In  regard  to  subparagraph  (b)(3)  of  the 
proposed  special  condition  that 
addressed  the  structural  design  criteria 
for  the  engine  strut-to-wing  interface, 
Boeing  comments  further  that  additional 
protection  may  also  be  provided  to  the 
adjacent  wing  and  fuselage  structure  by 
incorporation  of  additional  design 
features  such  as  structural  fuses  in  the 
strut-to-wing  interface.  Boeing  states 
that  "these  fuses  prevent  the  failure  of 
wing  and  fuselage  primary  structure  in 
the  event  of  an  overload."  The'  FAA 
does  not  agree  with  the  principle  that 
structural  fuses  could  be  used  in  lieu  of 
adequate  structural  strength  to  carry  the 
expected  load.  Structural  fuses, 
however,  may  play  a  useful  role  in 
protecting  critical  structures  from  loads 
that  are  outside  the  design  envelope  of 
the  airplane.  The  engine  seizure  event  is 
considered  within  the  design  envelope 
of  the  airplane.  It  has  been 
demonstrated  in  service  that  fuse  pins 
that  are  designed  to  fail  under  a 
predicted  load  in  a  certain  direction  will 
not  always  fail  as  predicted  when 
subjected  to  a  load  acting  in  a  different 
direction. 

The  FAA  has  determined  that  the 
current  regulation  does  not  permit 
compliance  in  the  manner  proposed  by 


Boeing  since  Boeing  proposes  to  use 
reduced  factors  of  safety  for  certain 
engine  failure  modes.  However,  this 
special  condition  provides  a,reduction 
in  the  safety  factor  required  by  the 
current  airworthiness  regulations  for  the 
engine  mounts  and  supporting 
structure.  The  level  of  safety  is 
maintained  by  allowing  for  energy 
absorption  through  deformation  in  the 
engine  mounts  and  supporting  structure 
and  by  providing  additional  structural 
design  criteria  for  primary  wing  and 
fuselage  support  structure. 

In  addition,  the  FAA  has  made  some 
nonsubstantive  clarifying  changes  to  the 
wording  of  this  special  condition  to 
more  accurately  reflect  the  intent. 

Special  Condition  No.  6  is  adopted 
with  the  changes  noted  above. 

Special  condition  No.  7.  "Flight 
Characteristics  Compliance  via 
Handling  Qualities  Rating  Method" 

One  commenter  notes  that  if  the 
control  laws  provide  neutral 
longitudinal  stability,  this  special 
condition  must  address  §§25.173  and 
25.175.  The  FAA  does  not  concur.  The 
proposed  Model  777  control  laws  do  not 
provide  "neutral  static  stability"  as 
suggested  by  the  commenter.  The 
manufacturer's  goal  is  for  the  handling 
qualities  of  this  airplane  to  be  similar  to 
current  generation  Boeing  airplanes, 
including  the  current  positive 
longitudinal  stability  characteristics. 
Because  Boeing  intends  to  comply  with 
§§  25.173  and  25.175  of  the  FAR,  special 
conditions  are  not  required  in  this  area. 

The  commenter  also  states  that  "This 
Special  Condition  lacks  a  matrix  of 
fiight  conditions/atmospheric 
conditions/flight  envelo{>es  to  be 
evaluated  by  means  of  flight  testing  and/ 
or  simulation,  a  definition  of 
"performance  criteria,"  and  a  definition 
of  the  Model  777  control  laws.  The  FAA 
does  not  concur  that  these  elements 
need  to  be  added  to  the  special 
condition.  At  the  level  of  a  rule,  this 
special  condition  does  provide  the 
primary  m.atrix  elements  required  to  be 
considered  for  compliance,  i.e  ,  airplane 
state,  atmospheric  disturbance  level, 
and  flight  envelope.  For  advisory 
material  to  assist  Boeing  in 
demonstrating  compliance  with  this 
special  condition,  the  FAA  has  prepared 
more  detailed  interpretations  of  the 
matrix  elements,  including  handling 
qualities  tasks.  For  the  purposes  of  this 
special  condition,  the  term 
"performance  criteria"  refers  to  a  level 
of  handling  qualities  characteristics,  for 
common  scenarios  and  failure 
conditions,  comparable  to  airplanes 
already  certified  to  current  part  25 
standards.  As  noted  above,  more 
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detailed  guidance  has  been  prepared  by 
the  FAA  to  assist  the  applicant  in 
understanding  appropriate  perfonnance 
criteria  for  demonstrating  compliance 
with  this  special  condition.  The  intent 
of  this  special  condition  is  not  to  define 
the  control  laws  of  the  Model  777.  or 
any  other  airplane.  This  special 
condition  defines  the  minimum  flight 
characteristics  reauirements  for  an 
airplane  equipped  with  an  electronic 
flight  control  system,  as  generally 
described  in  the  "Model  777  Design 
Features"  section  of  the  notice.  Unlike 
some  other  fly-by-wire  airplanes,  special 
conditions  are  not  required  for  the 
Model  777  in  the  areas  of  static- 
longitudinal/lateral-directional  stability, 
hard  flight  envelope  limiting,  or  on  the 
use  of  side  stick  controllers,  because 
this  airplane  does  not  have  such  design 
features.  Consequently,  discussions  of 
the  Model  777  design  are  limited  to  the 
area  and  scope  necessary  to  address  the 
portions  of  the  current  part  25 
requirements  that  are  not  adequate  for 
this  particular  airplane  design. 

Special  Condition  No.  7  is  adopted  as 
proposed.  , 

Special  Condition  No.  8,  "Electronic 
Flight  Control  System:  Control  Surface 
Awareness" 

One  commenter  believes  that  this 
special  conditions  is  in  the  response  to 
concerns  following  the  A-320  flight 
control  degradation  caused  by  damaged 
control  surfaces  that  occurred  in  France. 
The  FAA  disagrees.  This  special 
condition  was  applied  to  the  Airbus 
Model  A-320  series  airplanes  prior  to 
certification  and  has  been  applied  to  all 
"fly-by-wire"  (FBW)  part  25 
certification  programs  since  that  time. 
This  special  condition  was  not 
generated  as  the  result  of  any  specific 
air  transport  incident/accident;  rather,  it 
was  written  as  a  general  requirement  to 
prevent  the  flight  controls  from 
becoming  adversely  "saturated"  (near 
fully  authority  without  flightcrew 
awareness). 

The  commenter  goes  on  to  state  that, 
"In  past  generation  aircraft  using  either 
mechanical  or  hydraulic  control,  a  lack 
of  aircraft  response  was  readily  apparent 
to  the  pilot.  Pilots  had  learned  through 
experience  what  would  be  the  aircraft 
response  following  a  given  input  *  *  *. 
The  basic  philosophy  is  that 
technological  improvements  should 
result  in  greater  capabilities  but  never  a 
decrease  in  capability.  In  the  case  of 
degraded  control  effectiveness,  the  pilot 
is  probably  not  aware  of  the  deflection 
the  computer  is  calling  for  in  order  to 
get  a  desired  response.  This  is  in 
essence  a  decrease  in  capability  and 
calls  for  compensating  factors."  The 


FAA  does  not  occur.  The  Model  777 
flight  control  system  in  the  roll  and  yaw 
axes  comprises  a  surface  position 
command  system  rather  than  a  rate 
command  system.  Like  current 
generation  airplanes  with  hydraulic 
flight  controls,  any  degradation  ip  the 
flight  control  system  would  be 
immediately  seen  in  terms  of  decreased 
aircraft  response  to  a  given  control 
input.  Because  pilot  familiarity  with 
expected  roll/yaw  response  will  remain 
as  it  is  today,  there  is  no  decrease  in 
capability  and  no  compensating  factors 
are  required.  In  the  pitch  axis,  the 
Model  777  has  a  command 
augmentation  control  law  using  only 
pitch  rate  feedback.  If  the  commanded 
pitch  control  deflection  does  not 
achieve  the  scheduled  pitch  rate,  the 
FBW  control  will  continue  to  increase 
elevator  deflection  until  it  has,  or  until 
the  elevator  reaches  its  maximum 
deflection.  Therefore,  the  pilot  will 
achieve  the  desired  (normal)  reaction  to 
the  control  input  unless  the  elevator 
reaches  a  limit.  If  the  probability  of  this 
condition  occurring  is  greater  than 
extremely  improbable,  the  required 
control  surface  awareness  warning 
would  indicate  to  the  pilot  that  an 
adverse  control  surface  saturation  is 
about  to  occur.  In  other  words,  the 
airplane  response  is  not  "normal."  It 
should  be  emphasized  that  through  the 
use  of  this  s(>ecial  condition,  the  FAA 
has  asked  for  control  surface  awareness 
only  where  it  is  needed.  If  the  need  for 
this  capability  cannot  be  shown  for  any 
likely  operating  condition,  then  the  lack 
of  such  capability  should  not  be  seen  as 
a  decrease  in  capability.  Fly-by-wire 
does  allow  other  types  of  advances, 
such  as  envelope  limiting,  the  lack  of 
which  are  not  seen  as  "decreased 
capability"  in  conventional  control 
airplanes  certified  in  the  FBW  era. 

The  commenter  further  states,  "We 
think  that  the  modem  flight  control 
computers  are  smart  enough  to  know 
what  aircraft  response  should  occur 
following  a  given  input.  Hence,  we 
would  like  to  see  a  SC  which  requires 
a  continuous  comparison  of  expected 
versus  actual  response.  In  addition  an 
annunciation  should  be  given  to  the 
pilot  whenever  the  input/response  is 
not  as  expected."  The  FAA  does  not 
concur.  Although  flight  control 
computers  may  be  "smart  enough"  to  be 
self-monitoring  in  terms  of  aircraft 
response  versus  control  input  in  a 
controlled  environment,  this  would  be 
an  extremely  difficult  task  in  the  flight 
environment.  To  operate  properly  in  the 
flight  environment,  the  flight  control 
computer  must  be  able  to  predict  an 
expected  response  to  a  given  control 


input,  anywhere  In  the  flight  envelope, 
with  any  combination  of  the  following 
variables:  Speed,  altitude,  center  of 
gravity,  power  setting,  landing  gear/ 
flap/spoiler  configuration,  and  potential 
degraded  system  status  (hydraulic 
system  failure,  one  engine  inoperative, 
etc.).  The  effects  of  environmental 
conditions  (gust  upset,  turbulence  etc.) 
must  also  be  accounted  for  in 
determining  a  "proper  response."  All  of 
the  above  would  need  to  be 
accomplished  while  keeping  nuisance 
warnings  to  an  absolute  minimum, 
including  the  case  of  control  surface 
saturation  due  to  the  flightcrew 
commanding  full  control  input. 

The  commenter  also  recommends  that 
the  FAA  "Change  the  SC  to  require  the 
flight  control  computer  to  continuously 
monitor  the  aircraft  response  versus  the 
pilot  input  and  annunciate  any 
discrepancy."  The  FAA  does  not 
concur.  To  require  such  a  capability 
would  introduce  a  significant  increase 
in  system  complexity,  cost,  and 
exposure  to  additional  potential  failure 
modes.  This  capability  is  not  necessary 
due  to  the  system  architecture  of  the 
Model  777.  The  added  complexity 
would  not  add  significantly  to  the 
attainment  of  the  intent  of  this  special 
condition,  and  the  FAA  has  determined 
that  this  change  in  the  special  condition 
is  inappropriate  for  this  airplane. 

Special  Condition  No.  8  is  adopted  as 
proposed. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety,  Federal 
Aviation  Administration,  Reporting  and 
recordkeeping  requiremeiits. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app  1344.  1348(c), 
1352. 1354(a).  1355. 1421  through  1431. 
1502.  1651(b)(2);  42  U.S.C  1857f-10.  4321  e! 
seq.;E.O.  11514;  and  49  US  C.  106(g). 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Boeing  Model 
777  series  airplanes. 

1.  Operation  Without  Normal 
Electrical  Power.  In  lieu  of  compliance 
with  §  25.1351(d),  it  must  be 
demonstrated  by  test,  or  combination  of 
test  and  analysis,  that  the  airplane  can 
continue  safe  flight  and  landing  with 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10.  1993  /  Rules  and  Regulations  59651 


inoperative  normal  engine  and  APU 
generator  electrical  power  (electrical 
power  sources  excluding  the  battery  and 
any  other  standby  electrical  sources). 
The  airplane  operation  should  be 
considered  at  the  critical  phase  of  flight 
and  include  the  ability  to  restart  the 
engines  and  maintain  flight  for  the 
maximum  diversion  time  capability 
being  certified. 

The  emergency  electrical  power 
system  must  be  designed  to  supply: 

1.  Electrical  power  required  for 
immediate  safety,  which  must  continue 
to  operate  without  the  need  for  crew 
action  following  the  loss  of  the  normal 
engine  (which  includes  APU  power) 
generator  electrical  power  system. 

2.  Electrical  power  required  for 
continued  safe  flight  and  landing. 

3.  Electrical  power  required  to  restart 
the  engines. 

2.  Command  Signal  Integrity.  In 
addition  to  compliance  with  §  25.671  of 
the  FAR: 

(a)  It  roust  be  shown  that  the  Primary 
Flight  Control  System  (PFCS)  signals 
cannot  be  altered  unintentionally,  or 
that  the  altered  signal  characteristics  are 
such  that: 

(1)  Stable  gain  and  phase  margins 
must  be  maintained  for  all 
aerodynamjcally  closed  loop  systems, 
excluding  pilot  in  the  loop  control. 

(2)  Sufiicient  pitch,  roll,  and  yaw 
control  power  must  be  available  to 
provide  control  for  continued  safe  flight 
and  landing,  considering  all  the 
malfunctions  that  are  not  extremely 
improbable. 

(3)  The  effect  of  spurious  signals  on 
the  systems  which  are  included  in  the 
aerodynamic  loop  must  not  result  in 
unacceptable  transients  or  degradation 
of  the  airplane's  performance. 
SpeciHcally.  signals  that  would  cause  a 
significant  uncommanded  motion  of  a 
control  surface  actuator  must  be  readily 
detected  and  deactivated  or  the  surface 
motion  must  be  arrested  by  other  means 
in  a  satisfactory  maimer.  Small 
amplitude  residual  system  oscillations 
may  be  acceptable. 

(4)  The  change  of  mode  in  one  of  the 
flight  critical  control  systems  must  not 
be  greater  than  lO-s/flt.  hr.  This  applies 
to  the  primary  flight  control  systems.  A 
change  of  mode  can  be  caused  by  an 
automatic  switching  from  the  normal 
(i.e..  full-up  system)  to  the  secondary 
mode.  The  effects  of  latent  failures  must 
be  considered  in  demonstrating 
compliance  with  this  special  condition. 

(b)  It  must  be  demonstrated  that 
uncommanded  sustained  oscillations, 
the  result  of  coupling  between 
electronic  or  electrical  command 
signals,  and  the  motion  of  the 
mechanijoal  actuator  drive  system 


together  with  the  interfacing  structural 
components,  do  not  occur  over  the 
spectrum  of  operating  frequencies.  The 
effects  of  minor  instabilities  may  be 
acceptable  provided  they  are  thoroughly 
investigated,  documented,  and 
understood. 

3.  Protection  From  Lightning  and 
Unwanted  Effects  of  High  Intensity 
Radiated  Fields  (HIRF). 

a.  Lightning  Protection.  (1)  Each 
electrical  and  electronic  system  that 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightning. 

(2)  Each  essential  function  of 
elerlrical  or  electronics  systems  or 
installations  must  be  protected  to  ensure 
that  the  function  can  be  recovered  in  a 
timely  manner  after  the  airplane  has 
been  exposed  to  lightning. 

(b)  Protection  From  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

(c)  The  following  definitions  apply 
with  respect  to  these  special  conditions: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would 
signiHcantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Discussion 

Lightning:  To  provide  a  means  of 
compliance  with  these  sp>ecial 
conditions,  clarification  of  the  threat 
deHnition  for  lightning  is  needed.  The 
following  "threat  definition."  based  on 
FAA  Advisory  Grcular  20-136, 
Protection  of  Aircraft  Electrical/ 
Electronic  Systems  Against  the  Indirect 
Effects  of  Lightning,  dated  March  5. 
1990,  is  proposed  as  a  basis  to  use  in 
demonstrating  compliance  with  the 
lightning  protection  special  condition. 

The  lightning  current  waveforms 
(Components  A,  D.  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A.  will  provide  a  consistent  and 


reasonable  standard  which  is  acceptable 
for  use  in  evaluating  the  effects  of 
lightning  on  the  airplane.  These 
waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronics  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Sever  Strike — 
Component  A.  or  Restrike — Component 
D).  This  external  threat  needs  to  be 
evaluated  to  obtain  the  resultant 
internal  threat  and  to  verify  that  the 
level  of  the  induced  currents  and 
voltages  is  sufficiently  below  the 
equipment  "hardness"  level. 

2.  Multiple  Stroke  Flash:  (Vz 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
cairfed  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 

is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vz  magnitude  of  Component 
D  (peak  amplitude  of  50.000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms.  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
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amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  il  is  possible 
that  transients  resulting  firom  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 


system.  Again,  it  is  neoessary  that  this 
component  be  translated  into  an 
internal  environmental  threat  in  order  to 
be  used.  This  "Multiple  Burst"  consists 
of  24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time 
between  individual  Component  H 
pulses  within  a  burst  is  \0\is,  the 
maximum  is  50ns.  The  24  bursts  are 
distributed  over  a  period  of  up  to  2 
seconds  according  to  the  following 
constraints:  (1)  the  minimum  time 
between  subsequent  strokes  is  10  ms, 


and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  denned  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A)  "Restrike"  (Component 
D),  "Multiple  Stroke"  (Vj  Component 
D),  and  the  "Multiple  Burst" 
(Component  H). 

These  components  are  defined  by  the 
following  double  exponential 

equation:  i(t)=Io  (e-"»-e»') 
where: 

t=time  in  seconds, 

i=curTent  in  amperes,  and 


Severe  SUike  (component  A) 


lo.  amp 
a.sec-1 
b.  s«c-i 


218,810 

11.354 

647,265 


Restnke  (com- 
ponertt  D) 


109,406 

22.708 

1.294,530 


Muttipte  stroke 
(-^componem 


54.703 

22,708 

1,294,530 


Multiple  burst 
(componem  H) 


10.572 

187,191 

19,105.100 


This  equation  prockjces  Itie  toltowing  characteristics: 

•peak 

and, 

(di/dt),„„(anp'sec) 

di/dt.  (ampfsec) 

Action  Integral  (ampi  sec) 


-    200KA 


100  KA 


50  KA 


10  KA 


1.4x10" 

1.4x10" 

0.7x10" 

2.0x10" 

@U0>^sec 

@t-0+sec 

ei-O+sec 

©t-0>$ec 

1.0x10" 

1.0x10" 

0.5x10" 

@t>.5^s 

@t..25MS 

@t-.25^s 

2.0x10* 

0.25xl0ft 

0.0625x10'> 

HIRF:  Wfth  the  trend  toward 
increased  power  levels  from  ground 
based  transmitters,  plus  the  advent  of 
space  and  satellite  rommunication, 
coupled  with  electronic  command  and 
control  of  the  airplane,  the  immunity  of 
critical  electrical/electonic  systems 
(such  as  the  EFIS.  ADC.  and  AHRS)  to 
HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of  high-intensity 
radiated  fields  to  cockpit  installed 
equipment  through  the  cockpit  window 
apertures  is  undefined.  Based  on 
surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  mipimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 


tests  and  analysis.  (Bench  tests 
conducted  in  accordance  with  Section 
20,  Radio  Technidal  Commission  for 
Aeronautics  RTCA/D0160C,  and  Society 
of  Automotive  Engineers  (SAE) 
Subcommittee  AE4R  documents  have 
been  found  to  be  acceptable.) 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
freqtiency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 
(V/mT 

10-100  KHz  

100-500  

50 
60 

70 
200 

30 

30 
150 

70 
4020 
1700 
5000 
6680 
6850 
3600 
3500 
3500 
2100 

50 
60 

500-2000  

2-30  MHz _ 

30-70  

70-100  

100-200  

20(M00  ..„ 

400-700  

700-1000  

1-2  GHz 

2-4  

4-6 

&-«  

8-12  

12-18  

18-40 

70 

200 

30 

30 

33 

70 

935 

170 

990 

840 

310 

670 

1270 

360 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 


in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Aviation  Authorities. 

4.  Effect  of  Flight  Control  Systems  on 
Structures. 

(a)  General.  For  airplanes  equipped 
with  flight  control  systems,  autopilots, 
stability  augmentation  systems,  and 
load  alleviation  systems  that  directly,  or 
as  a  resuh  of  a  failure,  affect  its 
structural  performance,  the  influence  of 
these  systems  and  their  failure 
conditions  shall  be  taken  into  account 
in  showing  compliance  with  Subparts  C 
and  D  of  part  25  of  the  Federal  Aviation 
Regulations  (FAR). 

(0)  System  fully  operative.  With  \he 
system  fully  operative,  the  following 
epoly: 

(1)  Limit  loads  must  be  derived  for  all 
normal  operating  configurations  of  the 
systems  from  all  the  deterministic  limit 
conditions  specified  in  subpart  C  of  part 
25,  taking  into  account  any  special 
behavior  of  such  systems,  associated 
functions  or  any  effect  on  the  structural 
performance  of  the  airplane  that  may 
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ocqur  up  to  the  limit  loads.  In 
particular,  any  significant  non-linearity 
(rate  of  displacement  of  control  surface, 
thresholds,  or  any  other  system  non- 
linearities)  must  be  accounted  for  in  a 
realistic  and  conservative  way  when 
deriving  limit  loads  from  limit 
conditions. 

(2)  The  airplane  must  meet  the 
strength  requirements  of  Part  25  (Static 
strength,  residual  strength),  using  the 
specified  factors  to  derive  ultimate  loads 
from  the  limit  loads  defined  above.  The 


effect  of  non-linearities  must  be 
investigated  beyond  limit  conditions  to 
ensure  that  the  behavior  of  the  systems 
present  no  anomalies  compared  to  the 
system  behavior  below  limit  conditions. 

(3)  The  airplane  must  meet  the 
aeroelastic  stability  requirements  of 
§25.629. 

(c)  System  in  a  failure  condition.  For 
any  system  failure  condition  not  shown 
to  be  extremely  improbable,  the 
following  apply: 

(1)  At  the  time  of  occurrence.  Starting 
from  Ig  level  flight  conditions,  a 


reali-stic  scenario,  including  pilot 
corrective  actions,  must  be  established 
to  determine  the  loads  occurring  at  the 
time  of  failure,  and  immediately  after 
failure,  until  the  airplane  is  stabilized. 
The  airplane  must  be  able  to  withstand 
these  loads,  multiplied  by  an 
appropriate  factor  of  safety,  related  to 
the  probability  of  occurrence  of  the 
failure.  These  loads  should  be 
considered  ultimate  loads  for  this 
evaluation.  The  factor  of  safety  is 
defined  as  follows: 


Factor  of  Safety  at  Time  of  Occurrence 


1.50 


F.S. 


1.25 


X 


v-5 


10  ^  10 

Probability  of  occurrence  (per  hour) 


1.0 


(i)  The  loads  must  also  be  used  in  the 
damage  tolerance  evaluation  required  by 
§  25.571(b),  if  the  failure  condition  is 
probable.  The  loads  should  be 
considered  as  ultimate  loads  for  the 
damage  tolerant  evaluation. 

(ii)  Freedom  from  flutter  and 
divergence  must  be  shown  at  speeds  up 
to  Vd  or  1.15  Vc,  whichever  is  greater. 
However,  at  altitudes  where  the  speed  is 
limited  by  Mach  number,  compliance 
need  be  shown  only  up  to  Md.  as 
defined  by  §  25.335(b).  For  failure 
conditions  that  result  in  speed  increases 
beyond  Vc/Mc.  freedom  from  flutter  and 


divergence  must  be  shown  to  increased 
speeds  so  that  the  above  margins  are 
maintained. 

(iii)  Notwithstanding  subparagraphs 
(1)  of  this  paragraph,  failures  of  the 
system  that  result  in  forced  structural 
vibrations  (oscillatory  failures)  must  not 
produce  peak  loads  that  could  result  in 
permanent  deformation  of  primary 
structure. 

(2)  For  the  continuation  of  the  flight. 
For  the  airplane  in  the  failed 
configuration  and  considering  any 
appropriate  flight  limitations,  the 
following  apply: 


(i)  Static  and  residual  strength  must 
be  determined  for  loads  induced  by  the 
failure  condition  if  the  loads  could 
continue  to  the  end  of  the  flight.  These 
loads  must  be  combined  with  the 
deterministic  limit  load  conditions 
specified  in  Subpart  C  of  Part  25. 

(ii)  For  static  strength  substantiation, 
each  part  of  the  structure  must  be  able 
to  withstand  the  loads  in  subparagraph 
(2)(i)  of  this  paragraph  multiplied  by  a 
factor  of  safety  depending  on  the 
probability  of  being  in  this  failure  state. 
The  factor  of  safety  (F.S.)  is  defined  as 
follows: 
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Factor  Of  Safety  for  Continuation  of  Flight 


F.s. 


1.5 


1.0 


^■5 


10'^  10'^  1.0 

Q:  —  Probability  of  being  in  failure  state  j 


QpTj'Pj  where: 

Tj=Average  time  spent  in  failure 

condition 
Pj=Probability  of  occurrence  of  failure 

mode 

Note:  If  P,  is  greater  than  10  - 1  per  flight 
hours,  then  a  safety  factor  of  1.5  must  ba 
used. 


(iii)  For  residual  strength 
substantiation  as  defined  in  §  25.571(b), 
structures  affected  by  failure  of  the 
system,  and  with  damage  in 
combination  with  the  system  failure,  a 
reduction  factor  may  be  applied  to  the 
residual  strength  loads  of  §25. 571(b). 
However,  the  residual  strength  level 


must  not  be  less  than  the  1-g  flight  load 
combined  with  the  loads  introduced  by 
the  failure  condition,  plus  two-thirds  of 
the  load  increments  of  the  conditions 
specified  in  §  25.571(b)  applied  in  both 
positive  and  negative  directions  (if 
appropriate).  The  reduction  factor  (R.F.) 
is  defined  as  follows: 


R.F. 


1.0   - 


2/3   - 


Residual  Strength  Reduction  Factor 


10"'  10'*  1.0 

Qj  -  Probability  of  being  in  failure  state  j 


Qj=Tj*Pj  where: 

Tj=Average  time  spent  in  failure 
condition 


Pj=Probability  of  occurrence  of  failure 
mode 

Note:  If  P  is  greater  than  10  -  J  per  flight 
hour,  then  a  safety  factor  of  1.0  must  be  used. 


(iv)  Freedom  from  flutter  and 
divergence  must  be  shown  up  to  a  speed 
determined  by  the  following  figure: 
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10' 


Vi=Vd  or  l.lSVc  whichever  is  greater. 
V2=Flutter  clearance  speed  required  for 

normal  (npfailed)  conditions  by 

§23.629. 
Qj=Tj*P^  where: 
Tj=Average  time  spent  in  failure 

condition 

Pj=Probability  of  occurrence  of  failure 
mode 

Note:  If  P,  is  greater  than  10  - 1.  then  the 
flutter  clearance  speed  must  not  be  less  than 

(v)  Freedom  firom  flutter  and 
divergence  must  also  be  shown  up  to  V,, 
as  depicted  in  the  above  figure,  for  any 
probable  system  failure  condition, 
combined  with  any  damage  required  or 
selected  for  investigation  by  §  25.571(b). 
(vi)  If  the  timejikely  to  be  spent  in  the 
failure  condition  is  not  small  compared 
to  the  damage  propagation  period,  or  if 
the  loads  induced  by  the  failure 
condition  may  have  a  significant 
influence  on  the  damage  propagation, 
then  the  effects  of  the  particular  failure 
condition  must  be  addressed  and  the 
corresponding  inspection  inter\'als 
adjusted  to  adequately  cover  this 
situation. 

(vii)  If  the  mission  analysis  method  is 
used  to  account  for  continuous 
turbulenoB.  all  the  systems  failure 
conditions  associated  with  their 
probability  must  be  accounted  for  in  a 
rational  or  conservative  manner  in  order 
to  ensure  that  the  probability  of 
exceeding  the  limit  load  is  not  higher 
than  the  prescribed  value  of  the  current 
requirement. 

(d)  Warning  considerations.  For 
system  failure  detection  and  warning. 
the  following  apply: 

(1)  Before  flight',  the  system  must  be 
checked  for  failure  conditions,  not 
shown  to  be  extremely  improbable,  that 
would  degrade  the  structural  capability 


Flutter  Clearanrp  <;pppH 


10' 


1.0 


Qj   -   Probability  of  being  in  failure  state 


below  the  level  specified  in  paragraph 
(b)  of  this  special  condition.  The  crew 
must  be  made  aware  of  these  failures,  if 
they  exist,  before  flight. 

(2)  The  existence  of  any  failure 
condition  during  flight  that  could 
significantly  affect  the  structural 
capability  of  the  airplane,  and  for  which 
the  associated  reduction  in 
airworthiness  can  be  minimized  by 
suitable  flight  limitations,  must  be 
signaled  to  the  crew  in  accordance  with 
§25.1322. 

(31  During  flight,  any  failure  condition 
not  shovirn  to  be  extremely  improbable, 
in  which  the  safety  factor  existing 
between  the  airplane  strength  capability 
and  loads  induced  by  the  deterministic 
limit  conditions  of  subpart  C  of  part  25 
is  reduced  to  1.3  or  less,  must  be 
signaled  to  the  crew  if  appropriate 
procedures  and  limitations  can  be 
provided  so  that  the  crew  can  take 
action  to  minimize  the  associated 
reduction  in  airworthiness  during  the 
remainder  of  the  flight. 

(e)  Dispatch  with  failure  conditions.  If 
the  airplane  is  to  be  dispatched  with  a 
failed  system  that  would  reduce  the 
structural  performance,  then  operational 
limitations  must  be  provided  whose 
effects  combined  with  those  of  the 
failure  condition  allow  the  airplane  to 
meet  the  structural  requirements  as 
described  in  paragraph  (bj  of  this 
special  condition.  Subsequent  system 
failures  must  also  be  considered. 

The  following  definitions  are 
applicable  to  this  special  condition. 

Structural  performance:  Capability  of 
the  airplane  to  meet  the  requirements  of 
part  25. 

Flight  limitations:  Limitations  that 
can  be  applied  to  the  airplane  flight 
conditions  following  an  in  flight  failure 
and  that  are  included  in  the  flight 
manual  (e.g.,  speed  limitations, 


avoidance  of  severe  weather  conditions 
etc.). 

Operational  limitations:  Limitations, 
including  flight  limitations,  that  can  be 
applied  to  the  airplane  operating 
conditions  before  dispatch  (e.g.,  payload 
limitations). 

Probabilistic  terms:  The  probabilistic 
terms  (probable,  improbable,  extremely 
improbable)  used  in  this  special 
condition  should  be  understood  as 
defined  in  AC  25.1309-lA. 

Failure  condition:  The  term  failure 
condition  is  defined  in  AC  25. 1309-1  A; 
however,  this  special  condition  applies 
only  to  system  failure  conditions  that 
have  a  direct  impact  on  the  structural 
perfornwnce  of  the  airplane  (e.g.,  failure 
conditions  that  induce  loads  or  change 
the  response  of  the  airplane  to  inputs 
such  as  gusts  or  pilot  actions). 
5.  Desiai  Maneuver  Requirements. 

(a)  Pitch  maneuvering  loads.  In 
addition  to  the  requirements  of 

§  25.331(c),  it  must  be  established  that 
pitch  maneuver  loads  induced  by  tue 
system  itself  (e.g.,  abrupt  changes  in 
orders  made  possible  by  electrical  rather 
than  mechanical  combination  of 
different  inputs)  are  acceptably 
accounted  for. 

(b)  Roll  maneuver  loads.  In  lieu  of 
compliance  with  §  25.349(a).  the 
following  conditions,  speeds,  spoiler 
and  aileron  deflections  (except  as  the 
deflections  may  be  limited  by  pilot 
effort)  must  be  considered  in 
combination  with  an  airplane  load 
factor  of  zero,  and  two-thirds  of  the 
positive  maneuvering  factor  used  in 
design.  In  determining  the  required 
aileron  and  spoiler  deflections,  the 
torsional  flexibility  of  the  wing  must  be 
considered  in  accordance  with 

§  25.301(b). 

(1)  Conditions  corresponding  to 
steady  rolling  velocities  must  be 
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investigated.  In  addition,  conditions 
corresponding  to  maximum  angular 
acceleration  must  be  investigated.  The 
investigation  must  include  the 
maximum  possible  aileron  and  spoiler 
deflections  commanded  by  the 
electronic  flight  control  system,  using 
the  most  adverse  system  tolerances.  For 
the  angular  acceleration  conditions,  zero 
rolling  velocity  may  be  assumed  in  the 
absence  of  a  rational  lime  history 
investigation  of  the  maneuver. 

(2)  At  Va,  sudden  full  deflection  of  a 
cockpit  roll  control  up  to  the  limit  is 
assumed.  The  position  of  the  cockpit 
roll  control  must  be  maintained  until  a 
steady  roll  rate  is  achieved  and  then 
must  be  returned  suddenly  to  the 
neutral  position. 

(3)  At  Vc.  the  cockpit  roll  control 
must  be  moved  suddenly  and 
maintained  so  as  to  achieve  a  rate  of  roll 
not  less  than  that  obtained  in  paragraph 
(2),  above. 

(4)  At  Vd,  the  cockpit  roll  control 
must  be  moved  suddenly  and 
maintained  so  as  to  achieve  a  rate  of  roll 
not  less  than  one-third  of  that  obtained 
in  paragraph  (2),  above. 

(5)  It  must  be  established  that  roll 
maneuver  loads  induced  by  the  system 
itself  (e.g.,  abrupt  changes  in  orders 
made  possible  by  electrical  rather  than 

'  mechanical  combination  of  different 
inputs)  are  acceptably  accounted  for. 

(c)  Yaw  maneuver  loads.  In  lieu  of 
compliance  with  §  25.351(a),  the 
airplane  must  be  designed  for  loads 
resulting  from  the  conditions  specified 
in  subparagraphs  (a)  and  (b)  of  this 
paragraph.  Unbalanced  aerodynamic 
moments  about  the  center  of  gravity 
must  be  reacted  in  a  rational  and 
conservative  manner  considering  the 
principal  masses  furnishing  the  reacting 
inertial  forces.  Physical  limitations  of 
the  aircraft  from/(he  cockpit  yaw  control 
device  to  the  control  surface  deflection, 
such  as  control  stop  position,  maximum 
power  and  displacement  rate  of  the 
servo  controls,  or  control  law  limiters. 
may  be  taken  into  account. 

(1)  Maneuvering.  At  speeds  from  Vmc 
to  Vd.  the  following  maneuvers  must  be 
considered.  In  computing  the  tail  loads, 
the  yawing  velocity  may  be  assumed  to 
be  zero. 

(i)  With  the  airplane  in  unaccelerated 
flight  at  zero  yaw,  it  is  assumed  that  the 
cockpit  yaw  control  device  (pedal)  is 
suddenly  displaced  to  the  maximum 
deflection,  up  to  the  limit,  or  by  a  300 
I>ound  rudder  pedal  force,  whichever  is 
less. 

(ii)  With  the  cockpit  yaw  control 
device  (pedal)  deflected  as  specified  in 
subparagraph  (i)  of  this  paragraph,  it  is 
assumed  that  the  airplane  yaws  to  the 


resulting  side  slip  angle  (beyond  the 
static  side  slip  angle). 

(iii)  With  the  airplane  yawed  to  the 
static  sideslip  angle  with  the  cockpit 
yaw  control  deflected  as  in 
subparagraph  (i)  of  this  paragraph,  it  is 
assumed  that  the  cockpit  yaw  control 
device  is  returned  to  neutral. 

(iv)  It  must  be  established  that  yaw 
maneuver  loads  induced  by  the  system 
itself  (e.g.,  abrupt  changes  in  orders 
made  possible  by  electrical  rather  than 
mechanical  combination  of  different 
inputs)  are  acceptably  accounted  for. 

6.  Engine  Torque  Loads.  In  lieu  of 
compliance  with  §  25.361(b), 
compliance  with  the  following  must  be 
shown: 

(a)  The  engine  mounts  and  local 
supporting  structure  must  be  designed 
to  withstand  each  of  the  following: 

(1)  The  maximum  torque  load 
imposed  by — 

(i)  Sudden  deceleration  of  the  engine 
due  to  a  malfunction  that  could  result 
in  a  temporary  loss  of  power  or  thrust 
capability,  and  that  could  cause  a 
shutdown  due  to  vibrations;  and 

(ii)  The  maximum  acceleration  of  the 
engine. 

(2)  The  maximum  torque  load 
imposed  by  sudden  engine  stoppage  due 
to  a  structural  failure,  including  fan 
blade  failure. 

(b)  The  load  derived  from  the 
condition  defined  in  paragraph  (a)(2)  of 
this  special  condition  is  considered  an 
ultimate  load  when  applied  to  engine 
mounts.  The  load  is  multiplied  by  a 
factor  of  1.25  to  obtain  ultimate  loads 
when  applied  to  the  adjacent  wing  and 
fuselage  supporting  structure. 

7.  Flight  Characteristics  Compliance 
via  Handling  Qualities  Fating  Method. 
In  lieu  of  compliance  with  §  25.672(c), 
a  handling  qualities  rating  system  will 
be  used  for  evaluation  of  electronic 
flight  control  system  (EFCS) 
configurations  resulting  from  single  and 
multiple  failures  not  shown  to  be 
extremely  improbable.  The  handling 
qualities  ratings  are: 

Satisfactory:  Full  performance  criteria 
can  be  met  with  routine  pilot  effort  and 
attention. 

Adequate:  Adequate  for  continued 
safe  flight  and  landing;  full  or  specifled 
reduced  performance  can  be  met,  but 
with  heightened  pilot  effort  and 
attention. 

Controllable:  Inadequate  for 
continued  safe  flight  and  landing,  but 
controllable  for  return  to  a  safe  flight 
condition,  safe  flight  envelope  and/or 
reconflguration  so  that  the  handling 
qualities  are  at  least  Adequate. 

Handling  qualities  will  be  allowed  to 
progressively  degrade  with  failure  state, 
atmospheric  disturbance  level,  and 


flight  envelope.  Speciflcally  within  the 
normal  flight  envelope,  the  pilot-rated 
handling  qualities  must  be  satisfactory/ 
adequate  in  moderate  atmospheric 
disturbance  for  probable  failures,  and 
must  not  be  less  than  adequate  in  light 
atmospheric  disturbance  for  improbable 
failures. 

8.  Electronic  Flight  Control  System: 
Control  Surface  Awareness.  In  addition 
to  compliance  with  §§  25.143,  25.671. 
and  25.672.  when  a  flight  condition 
exists  where,  without  being  commanded 
by  the  crew,  control  surfaces  are  coming 
so  close  to  their  limits  that  return  to  the 
normal  flight  envelope  and  (or) 
continuation  of  safe  flight  requires  a 
specific  crew  action,  a  suitable  flight 
control  position  annunciation  shall  be 
provided  to  the  crew,  unless  other 
existing  indications  are  found  adequate 
or  sufficient  to  prompt  that  action. 

Note:  The  term  suitable  also  Indicates  an 
appropriate  balance  between  nuisance  and 
necessary  operation. 

Issued  in  Renton,  Washington,  on  October 
29, 1993. 

Darrell  M.  Pedcrson, 

Assistant  Manager,  Transport  Airplane 
Directorate,  Aircraft  CertifKotion  Service. 
jFR  Doc.  93-27687  Filed  11-9-93;  8:45  am) 
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[Airspace  Docket  No.  93-AAL-6] 

Revocation  of  Jet  Routes  J-237  and  J- 
238  and  VOR  Federal  Airways  V-500 
and  V-525;  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  two  Jet 
Routes,  }-237  and  J-238,  and  two 
Federal  Airways,  V-500  and  V-525,  in 
the  State  of  Alaska.  The  Department  of 
the  Navy  has  decommissioned  the 
Amchitka  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  and 
terminated  all  activities  at  Amchitka 
Island.  This  action  revokes  these 
airways  and  jet  routes  that  were 
predicated  on  the  Amchitka  VORTAC 
EFFECTIVE  DATE:  0901  u.t.c.  January  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 
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SUPPLBMENTARY  INFORMATION: 
The  Rvle 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
two  ]ei  Routes.  |-237  and  J-238.  and 
two  Feideral  Airways.  V-500  and  V-525. 
The  IDepartment  of  the  Navy  has 
decommissioned  the  Amchitka 
VORTAC  and  terminated  all  activities  at 
Amchitka  Island.  This  action  revokes 
these  airways  and  jet  routes  that  were 
predicated  on  the  Amchitka  VORTAC. 
Since  this  action:  (1)  Reduces  the  need 
for  continuous  issuance  of  Notices  to 
Airmen  concerning  the  usability  of  the 
routes,  (2)  reduces  chart  clutter  by 
removing  the  unused  routes  from  the 
charts,  and  (3)  simplifies  flight  plan 
filing  by  pilots  by  only  depicting  usable 
routes  on  the  charts.  1  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary  because  this 
action  Is  a  minor  technical  amendment 
in  which  the  public  would  not  be 
particularly  interested.  Jet  routes  are 
published  in  Paragraph  2004  and 
Alaskan  VOR  Federal  airways  are 
published  in  Paragraph  6010(b)  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The  Jet 
routes  and  Alaskan  VOR  Federal 
airways  listed  in  this  document  will  be 
removed  subsequently  from  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have 
a  significant  economic  iinpact  on  a 
^bstantial  number  of  small  entities 
uVuler  the  criteria  of  the  Regulatory 
Fle^bility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71-{AMEN0E0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
n  69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  2004— Jet  Routes 


1-237  (Removed! 
J-238  (Removed) 


Paragraph  6010(b)— Alaskan  VOR  Federal 
Airwavs 


V-500  (Removed) 

V-52S  (Removed) 

•         *         *         •         • 

Issued  in  Washington.  DC.  on  November  2, 
1993 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

IFR  Doc.  93-27685  Filed  11-9-93;  8:45  am) 

B4LUNG  CODE  4«10-1>-M 


DEPARTMENT  OF  HEALTH  AND^ 
HUMAN  SERVICES  ^ 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  85N-0061,  81N-0098. 91N- 
0099,  and91N-0100] 

RIN  0905-AB67,  0905-AD08 

Food  Labelios;  Health  Clainis:  General 
Requirements;  Fiber-Contaimng  Fruits, 
Vegetables,  and  Grain  Products  and 
Cancer  and  Coronary  Heart  Disease; 
Fruits  and  Vegetables  and  Cancer;  and< 
Folic  Acid  and  Neural  Tube  Defects; 
Technical  Amendment;  Correction 

AGENCY:  Food  And  Drug 
Administration.  HHS. 
ACTION:  Final  rule;  correction. 


received  and  corrected  inconsistencies 
and  unintended  technical  consequences 
of  the  regulations  for  use  of  health 
claims  in  food.  The  document  was 
published  with  an  error.  This  document 
corrects  'hat  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-205-5916. 
.   In  FR  Doc.  93-19447  appearing  on 
page  44036  in  the  Federal  Register  of 
Wednesday.  August  18. 1993.  the 
following  correction  is  made: 

On  page  44038.  in  the  second  column, 
in  the  fourth  line  from  the  bottom,  "8 
milligrams"  is  corrected  to  read  "0.8 
milligrams". 

Dated:  November  4,  1993. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy 

IFR  Doc.  93-27625  Filed  11-9-93;  8:45  am) 

BILLING  CODE  411041 -F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TO  8482] 

RIN  1545-AQ90 

Method  Changes  for  Capitalization  and 
Inclusion  in  Inventory  of  Certain  Costs; 
Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Rescheduling  of  public  hearing 
on  a  revenue  procedure;  change  of  date 
to  submit  requests  to  speak  and  outlines 
of  oral  comments. 


StJIKIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  18. 1993  (58  FR 
44036).  The  document  responded  to 
technical  comments  that  the  agency 


SUMMARY:  This  document  reschedules 
the  date  of  a  public  hearing  on  a 
revenue  procedure,  and  changes  the 
date  to  submit  requests  to  speak  and 
outlines  of  oral  comments  for  the  public 
hearing  relating  to  required  method 
changes  for  capitalization  and  inclusion 
in  inventory  of  certain  costs.  Taxpayers 
were  invited  to  comment  regarding  the 
approach  for  implementing  required 
method  changes  in  Treasury  Decision 
8482. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday.  November  30. 1993. 
beginning  at  1  p.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Tuesday.  November  16. 
1993. 

ADDRESSES:  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service. 
P.O.  Box  7604.  Ben  Franklin  Station. 
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Attn:  CCDOM;CORP:TJl.  (IA-64-91). 
room  5228.  Washington.  DC  20044. 
FOR  PURTNER  MRMMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-8452  or  (202) 622-7190  (not 
toll-free  numbers). 

SUPPLEMCNTARY  MFOMIATWN:  A  notice 
of  public  hearing  appearing  in  the 
FederaJ  Register  for  Friday.  October  29, 
1993  (58  FR  58101),  announced  that  a 
public  hearing  on  a  revenue  procedure 
would  be  held  on  Monday.  liecember  6. 
1993.  at  1  p.m.  in  the  Internal  Revenue 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC,  and  that  requests 
to  speak  and  outlines  of  oral  comments 
be  received  by  Monday.  November  22. 
1993.  The  notice  of  public  hearing  for 
the  related  proposed  regulations  (IA- 
64-91)  was  published  simultaneously  at 
58  FR  58145.  The  requests  for  comments 
regarding  the  approach  for 
implementing  required  method  changes 
(TD  8482)  and  the  proposed  regulations 
relating  to  accounting  for  costs  incurred 
in  producing  property  and  acquiring 
property  for  resale  (IA-64-91)  were 
published  on  Monday.  August  9. 1993 
(58  FR  42198)  and  (58  FR  42263), 
respectively.  See  rescheduhng  of  the 
public  hearing  for  IA-64-91  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  date  for  the  public  hearmg  is 
rescheduled  for  Tuesday,  November  30. 
1993.  beginning  at  1  p.m.  The  requests 
to  speak  and  outlines  of  oral  comments 
must  be  received  by  Tuesday,  November 
16. 1993. 

All  other  details  with  respect  to  the 
previously  pubhshed  documents  remain 
the  same. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  93-27654  Filed  11-9-93;  3:45  am) 
MUMQ  COOC  4a30-ei-U 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  311 

[Admhttotratlve  Inafruction  8t] 

OSO  Privacy  Program 

AGENCY:  Office  of  the  Secretary  of 
Defense.  DOD. 
ACTION:  Final  rule. 

SUMMARY:  This  is  an  administrative 
change.  On  October  13, 1993.  at  58  FR 
52948,  the  Office  of  the  Secretary  of 
Defense  deleted  an  exempt  system  of 
records,  DWHS  P26,  Protective  Service 


File.  Therefore,  the  exemption  rule  is 
being  removed  from  32  (7R  part  311. 
EFfCCnVE  DATE:  November  10, 1903. 
R)R  FURTHER  MFORMATWN  CONTACT:  Mr. 
Dan  Cragg  at  (703)  697-2501. 

SUPPIEMENTARY  Mf 0RMAT10N:  Executive 
Order  12866.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effiact  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  aher  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980.  The 

Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
8  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 

Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

This  is  an  administrative  change.  On 
October  13, 1993,  at  58  FR  52948.  the 
Office  of  the  Secretary  of  Defense 
deleted  an  exempt  system  of  records. 
Therefore,  the  exemption  rule  is  being 
removed  from  32  CFR  part  311. 

List  of  subjects  in  32  CFR  part  311 

Privacy. 

Accordingly,  the  Office  of  the 
Secretary  of  the  Defense  amends  32  CFR 
part  311  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  311  continues  to  reads  as  follows: 

Authority:  Pub.  L  93-579,  88  Stat  1896  (5 
U.S.C  552a). 

2.  Section  311.7  is  amended  by 
removing  and  reserving  paragraph  (c)(1). 


f  311.7    Prooeduree  for  eiwmptiona. 

(c)  •  •  • 
(DlReserved.) 


Dated:  November  3. 1993. 


L.  M  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc  93-27495  Filed  11-^93;  8:45  un] 
itujNOcooc  9oae-e4-F 


COPYRIGKT  ROYALTY  TRIBUNAL 

37  CFR  Parte  301  and  311 
[Dodwl  No.  92-3-«ART] 

Dtgltal  Audio  Recordirtg  Technology 
Act;  Implementation;  Correction 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (rule 
document  93-25499)  which  were 
published  Monday,  October  18, 1993 
(58  FR  53822).  The  regulations  were  to 
implement  the  Digital  Audio  Recording 
Technology  Act  (Audio  Home 
Recording  Act). 

EFFECTIVE  DATE:  November  10, 1993. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Michael  Ray,  Copyright  Royalty 
Tribunal,  1825  Connecticut  Avenue. 
NW.,  suite  918,  Washington,  DC  20009, 
(202)  606-4400. 

SUPPLEMENTARY  INFORMATKM:  In  rule 
document  93-25499  beginning  on  page 
53822  in  the  issue  of  Monday,  October 
18. 1993,  make  the  following  correction: 

1.  On  page  53826,  in  the  first  column, 
in  the  fifth  full  paragraph,  "5.  Part  311 
is  added  to  read  as  follows:"  should 
read  "5.  Part  311  is  revised  as  follows:" 

Dated:  November  4. 1993. 
Cindy  Daub, 
Chairman. 

(FR  Doc.  93-27612  Filed  11-9-93;  8:45  am) 
■luJNa  cooe  74io-e»-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  2900-AG19 

Loan  Guaranty:  Direct  Loane  to  Native 
American  Veterana  on  Truat  Landa 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  regulations 


I 
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for  VA  direct  loans  to  implement  the 
requirements  of  section  8  of  the 
Veterans  Home  Loan  Program 
Amendments  of  1992,  Public  Law  102- 
547,  which  established  a  pilot  program 
to  make  direct  housing  loans  to 
qualified  Native  American  veterans. 
DATES:  These  regulatory  amendments 
are  effective  November  10. 1993. 
Comments  must  be  received  on  or 
before  January  10. 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  in  room  170,  Veterans 
Services  Unit,  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
•    holidays),  until  January  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  A.  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420,  (202)  233-3042. 
SUPPLEMENTARY  INFORMATION:  VA  is 
amending  its  Loan  Guaranty  regulations 
for  VA  direct  loans  to  implement  the 
requirements  of  section  8  of  the 
Veterans  Home  Loan  Program 
Amendments  of  1992,  Public  Law  102- 
547,  which  established  a  pilot  program 
to  make  direct  housing  loans  to  Native 
American  veterans.  The  purpose  of  this 
pilot  program  is  to  permit  qualifying 
veterans  to  purchase,  construct,  or 
improve  dwellings  on  trust  lands. 
Because  of  the  short  authorization 
period  established  for  this  pilot 
program,  these  regulations  are  being 
published  as  interim  final  regulations, 
effective  upon  publication.  Public 
comments  are  invited.  Changes  will  be 
considered  based  upon  the  comments 
received  and  on  practical  experience 
running  this  program. 

Native  American  trust  lands  and 
reservations  present  a  unique  set  of 
problems  with  regard  to  financing  the 
purchase  of  a  home  because  mortgage 
lenders  typically  require  that  the  home 
buyer  obtain  an  ownership^interest  in 
the  land  being  purchased.  However, 
since  trust  lands  are  generally  held  by 
Native  American  tribes  or  on  behalf  of 
Native  Americans  by  the  United  States 
Government,  it  is  not  possible  for  an 
individual  homeowner  residing  on  trust 
land  to  "own"  the  land  on  which  his  or 
her  residence  is  located.  Private  lenders 
are  thus  often  reluctant  to  lend  money 
to  potential  homebuyers  who  cannot 


convey  a  clear  ownership  interest  in  the 
land  as  security  for  the  loan. 

For  this  reason,  Public  Law  102-547 
established  a  pilot  program  through 
September  30.  1997.  for  VA  direct  loans 
to  Native  American  veterans  residing  on 
trust  lands.  Under  the  terms  of  this 
program.  Native  American  veterans 
eligible  for  VA  loan  guaranty  benefits 
may  use  their  eligibility  to  qualify  for  a 
loan  made  by  VA  to  purchase,  construct, 
or  improve  a  home  on  trust  land.  Native 
American  veterans  may  qualify  for  loans 
of  up  to  $80,000,  provided  their  tribal 
organization  has  entered  into  a 
Memorandum  of  Understanding  (MOU) 
with  VA  setting  forth  provisions 
regarding  conveyance  of  a  meaningful 
interest  in  the  property  to  the  veteran 
and  to  VA,  providing  access  to  the 
property  by  VA  and/or  its  designated 
servicers,  to  provide  for  the  disposition 
of  the  property  in  the  event  of 
foreclosure,  and  such  other  matters  as 
may  be  necessary  to  implement  this 
program. 

In  accordance  with  the  requirements 
of  Public  Law  102-547.  VA  is  amending 
38  CFR  36.4500  and  26.4501  and  is 
creating  a  new  §  36.4527.  setting  forth 
the  requirements  of  the  VA  Native 
American  Direct  Loan  Program. 

38  CFR  36.4500  is  being  amended  to 
add  a  new  reference  to  38  U.S.C. 
sections  36.3731  through  36.3764. 
inclusive.  These  statutes  authorize  the 
establishment  of  the  Native  American 
Veteran  Direct  Loan  Program. 

38  CFR  36.4501  is  being.amended  to 
add  new  definitions  of  "Meaningful 
Interest",  "Native  American",  "Native 
American  Veteran",  'Tribal 
Organization",  and  "Trust  Land". 
Additional  changes  are  made  to  this 
section  to  amend  the  authorization 
citations  in  the  definitions  of  "Loan" 
and  of  "Period  of  more  than  180  days". 

The  new  section.  38  CFR  36.4527.  sets 
forth,  in  regulatory  form,  the 
requirements  of  this  new  program. 
These  include  the  requirement  that  VA 
and  the  tribal  organization  execute  and 
have  in  place  a  Memorandum  of 
Understanding  (MOU)  before  VA  may 
make  a  direct  loan  to  any  Native 
American  veteran  under  the  jurisdiction 
of  the  tribal  organization.  This  new 
section  also  requires  that  the  MOU 
provide  for  the  acquisition  by  the 
veteran  of  a  meaningful  interest  in  the 
lot  and/or  dwelling  located  on  trust  land 
and  that  the  Native  American  veteran 
obtaining  a  direct  loan  conveys  to  VA 
his  or  her  meaningful  interest  as 
security  for  the  loan.  In  addition,  the 
tribal  organization  and  veteran  must 
permit  VA  or  its  representatives  access 
to  the  trust  land  in  order  to  evaluate  the 
advisability  of  the  loan,  to  monitor  any 


purchase  or  construction  made  with  the 
proceeds  of  the  loan,  to  protect  the 
property  from  vandalism  and  the 
elements,  and  to  otherwise  service  the 
loan. 

Under  the  terms  of  this  new  program. 
VA  is  charged  with  the  responsibility  of 
establishing  minimum  requirements  for 
planning,  construction  and/or 
improvement  of  any  home  acquired 
through  a  direct  loan.  VA  is  also 
authorized  to  establish  the  rate  of 
interest  for  these  loans. 

The  Native  American  veteran- 
borrower  will  be  responsible  for  paying 
loan  closing  expenses,  including  a  loan 
fee.  which  may  be  included  jn  the  loan 
amount,  a  processing  fee  to  any  party 
who  processes  the  loan  on  behalf  of  VA, 
and  other  costs  or  ex{>enses  normally 
paid  by  a  purchaser  incident  to  loan 
closing. 

The  tribal  organization  will  be 
responsible  for  establishing  prop>erty 
foreclosure  and  disposition 
requirements  in  event  of  default,  by 
which  the  Native  American  veteran  who 
obtained  the  loan  will  have  his  or  her 
interest  in  the  land  and  the  ♦ 

improvements  terminated.  These 
requirements  must  be  included  in  the 
MOU. 

These  regulations  will  only  affect 
Native  American  veterans  who  reside  or 
who  wish  to  reside  on  trust  lands.  They 
will  not  affect  the  majority  of  veterans 
who  are  ineligible  for  obtaining  a  loan 
to  acquire  property  on  trust  lands. 
Similarly,  these  regulations  will  have  no 
impact  on  program  participants  because 
they  are  not  involved  at  any  stage  of  the 
direct  loan  process.  Since  VA  will  make 
direct  loans  to  quaUfied  veterans  no 
lenders,  brokers,  or  other  participants  in 
the  VA  Loan  Guaranty  Program  will  be 
affected  by  these  regulations.  For  these 
reasons,  the  Secretary  hereby  certifies 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  title  5.  United  States 
Code,  sections  601-612.  Pursuant  to 
U.S.C.  605(b).  these  regulations  are 
exempt  fix)m  the  initial  and  final 
regulatory  analysis  requirements  of 
sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114, 
64.118.  and  64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  loan  programs — housing  and 
community  development.  Manufactured 
homes.  Veterans. 
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Approved:  September  10, 1993. 
lessa  Brown. 
Secretary  of  Vetenua  Affairs. 

For  t^  reasons  set  out  in  the 

preamble,  38  CFR  part  36  is  amended  «s 
set  forth  below: 

PART  3&-L0AN  GUARAffPT 

1.  The  8Ltl»rity  citation  for  part  36 
§§  36.4500  through  36.4600  continues  to 
read  as  fbiJows: 

Autlrarity:  SectiotK  36.4500  to  36.4600 
issued  uiider  38  U  S.C  501. 

2.  In  §  3B.4500.  paragraph  (b)  is 
redesignated  as  paragraph  (c)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows:    . 

136.4500  AppttcabUtty. 

•  •         •         •         • 

(b)  Sections  36.4501  and  3fi  4527. 
which  concern  direct  loans  to  Native 
American  veterans  shall  be  applicable  to 
loans  made  by  the  Departraent  of 
Veterans  Affairs  pu.--;uant  to  38  U.S.C 
sections  3761  through  3764. 

3.  In  §  36.4501.  the  ititrodjctory 
paragraph,  add  •',  3~62"  after  3711;  in 
paragraph  (j),  after  3711,  add  "ot  3762"; 
paragraph  (o)  is  rvinoved;  reiiwjve  all 
paragraph  designations  and  place  the 
definitions  in  alphabetical  order;  knd 
add  new  definitions  of  "Meaningful 
interest",  "Native  American",  "Native 
American  veteran",  "Period  of  more 
than  180  days".  'Tribal  Organization", 
and  'Trust  Land",  and  the  authority 
citation  is  revised  to  read  as  follows: 

136.4501  Deflnllions. 

*  •         •         «         • 

Meaningful  interest  means  a  leasehold 
estate  or  other  interest  in  trust  land  and 
any  improvements  thereon  which 
permits  the  use,  occupancy  and 
enjoyment  of  that  land  and  any 
improvements  by  tlie  grantee.  This 
interest  must  be  capable  of  being 
conveyed  (1)  as  security  for  a  loan  made 
under  38  CFR  36.4527,  (2)  by  the 
grantee  to  a  third  party  subjet:t  to  the 
approval  of  the  tribal  organization  and 
the  Secretary  or  designee,  ar>d  (3)  by  the 
Secretary  or  other  foreclosing 
mortgagee,  subject  to  the  provisions  of 
a  memorandum  of  understanding 
entered  into  by  the  Secretary  or 
designee,  the  tribal  otganizatioa.  and 
the  Bureau  of  Indian  Affairs. 

Native  American  means: 

(1)  An  Indian,  as  defined  in  section 
4(d)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (25  U.S.C 
450b(d)); 

(2)  A  native  Hawaiian,  as  defined  in 
section  201(a)(7)  of  the  Hawaiian  Homes 


Commission  Act  of  1920,  (Public  Law 
67-34.  42  StaL  108); 

(3)  An  Alaska  Native  within  the 
meuiing  provided  for  the  term  'Native' 
in  section  3(b)  of  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C 
1602(b));  and 

(4)  A  Pacific  Islander,  within  the 
meaning  of  the  Native  American 
Programs  Act  of  1974  (42  U.S.C  2991  et 
seq.) 

Native  American  veteran  means  any 
veteran  who  is  a  Native  American. 

Period  of  more  than  180  days  means 
1 81  or  n>ore  calendar  days  of 
continuous  active  duty. 
•        •        •        •        • 

Tribal  organization  has  the  same 
meaning  given  in  section  4(1)  of  the 
Indian  Seif-Oetermination  arid 
Education  Assistance  Act  (25  U.S.C. 
450b(l))  and  includes  the  Department  of 
Hawaiian  Homelands,  in  the  case  of 
native  Hawaiians.  and  such  other 
organizations  as  the  Secretary  may 
prescribe. 

Trust  had  means  any  land  that: 

(1)  Is  held  in  trust  by  the  United 
States  for  Native  Antericans; 

(2)  Is  subject  to  restrictions  on 
alienation  imposed  by  the  United  States 
on  Indian  lands  (including  native 
Hawaiian  honselands); 

(3)  Is  owned  by  a  Regional 
Corporation  or  a  Village  Corporstion,  as 
such  terms  are  defined  in  section  3{g) 
and  3(j)  of  the  Alaska  Native  Claims 
Settlement  Act.  respectively  (43  U.S.C. 
1602(g).  (j));  or 

(4)  Is  on  any  island  in  the  Pacific 
Ocean  if  such  land  is.  by  cultural 
tradition,  communally-owned  land,  as 
determined  by  the  Secretary. 
(Authority:  38  USXl  3761-3764) 

4.  Add  a  new  §36.4527,  as  follows: 

136.4527    Diiect  housing  loans  to  Nattve 
American  veterans  on  trust  lands. 

(a)  The  Secretary  may  make  a  cUrect 
housing  loan  to  a  Native  American 
veteran  if: 

(1)  The  Secretary  has  entered  into  a 
memorandum  of  understanding  with 
respect  to  such  loans  with  the  tribal 
organization  that  has  jurisdiction  over 
the  veteran;  and 

(2)  The  memorandum  is  in  efliact 
when  the  loan  is  made  and  will  remain 
in  effecLjwtil  the  maturity  of  the  subject 

(b)  (1)  y^ct  to  par^raph  (b)(2)  of 
this  sectidn.  each  raemorandum  of 
understanding  entered  into  by  the 
Secretary  with  a  tribal  organization  shall 
provide  for  the  following: 

(i)  That  each  Native  American  veteran 
who  is  under  the  jurisdiction  of  the 
tribal  oiiganization  and  to  whom  the 


Secretary  makes  a  direct  loan  under  this 
section 

(A)  Holds,  possesses,  or  acquires 
using  the  proceeds  of  the  loan  a 
meaningful  interest  in  a  lot  and/or 
dwellii^g  that  is  located  on  trust  land; 
and 

(B)  Will  purchase,  construct,  or 
improve  a  dwelling  on  the  lot  using  the 
proceeds  of  the  loan. 

lii)  That  each  Native  American 
veteran  obtaining  a  direct  loan  under 
this  section  will  convey  to  the  Secretary 
by  an  appropriate  instrument  the 
interest  referred  to  in  paragrajrfi  (A)  as 
security  for  the  direct  loan  or.  if  the 
laws  of  the  tribal  organization  do  not 
allow  the  veteran  to  convey  the 
meaningful  interest  to  the  Secretary,  the 
memorandum  of  understanding  may 
authorize  the  tribe  to  serve  as  Trustee 
for  the  Secretary  for  purposes  of 
protecting  the  interest  of  the  Secretary 
as  lender. 

(iii)  That  the  tribal  organization  and 
each  Native  American  veteran  obtaining 
a  direct  loan  under  this  section  will 
permit  the  Secretary  or  his  or  her 
designee  to  enter  upon  the  trust  land  of 
that  organization  or  veteran  for  the 
purposes  of  carrying  out  such  actions  as 
the  Secretary  or  his  or  her  designee 
determines  may  be  necessary: 

(A)  To  evaluate  the  advisability  of  the 
loan;  and 

(B)  To  monitor  any  purchase, 
construction,  or  improvements  carried 
out  using  the  proceeds  of  the  loan. 

(C)  To  protect  the  improvements  from 
vanda)i<un  and  the  elements, 

(D)  To  make  property  inspections  in 
conjuiK:tion  with  loea  servicing, 
financial  counseling,  foreclosure, 
acquisition,  maRagomsnl,  repair,  and 
resale  of  the  secured  interest. 

(iv)  That  the  tribal  organization  has 
established  starwlards  and  procedures 
that  authorize  the  grantee  to  legally 
estabhsh  the  interest  conveyed  by  a 
Native  American  veteran  pursuant  to 
subsection  (B)  and  terminate  all  interest 
of  the  veteran  in  the  land  and 
improvements,  including: 

(A)  Procedures  for  foreclosing  the 
loan  in  the  event  of  a  default; 

(B)  Procedures  for  acquiring 
possession  of  the  veteran's  interest  in 
the  property;  and 

(C)  Procedures  for  the  resale  of  the 
property  interest  and/or  the  dwelling 
pimJiased.  constructed,  or  improved 
using  the  proceeds  of  the  loan. 

(v)  That  ths^ribal  organization  agrees 
to  such  other  terms  and  conditions  vrith 
respect  to  the  making  of  direct  loans  to 
Native  Anerican  veterans  under  the 
jurisdiction  of  the  tribal  organization  as 
the  Secretary  and  the  tribal  organization 
may  negotiate  in  order  to  ensure  that 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10.  1993  /  Rules  and  Regulations  59661 


direct  loans  made  under  this  section  are 
made  in  a  responsible  and  prudent 
mangier. 

(2)  The  Secretary,  or  his  or  her 
designee,  may  only  enter  into  a 
memorandum  of  understanding  with  a 
tribal  organization  under  this  section  if 
the  Secretary,  or  designee,  determines 
that  the  memorandum  provides  for 
standards  and  procedures  necessary  to 
reasonably  protect  the  financial  interests 
of  the  United  States. 

(c)(1)  Except  as  otherwise  provided  in 
this  paragraph,  and  notwithstanding  the 
provisions  of  section  36.4503  of  this 
title,  the  principal  amount  of  any  loan 
made  under  this  section  may  not  exceed 
$80,000.  The  original  principal  amount 
of  any  loan  made  under  this  section 
shall  not  exceed  an  amount  which  bears 
the  same  ratio  to  $80,000  as  the  amc^unt 
of  the  guaranty  to  which  the  veteran 
would  be  entitled  under  38  U.S.C.  3710 
at  the  time  the  loan  is  made  bears  to 
$36,000. 

(2)  The  Secretary  may  make  loans 
which  exceed  the  amount  specified  in 
paragraph  (c)(1)  of  this  section  in 
geographic  areas  in  which  the  Secretary 
has  determined  that  housing  costs  are 
significantly  higher  than  average 
housing  costs  nationwide.  The  Secretary 
shall  determine  the  maximum  loan 
amounts  in  such  areas.  The  original 
principal  amount  of  any  such  loan  shall 
not  exceed  an  amount  which  bears  the 
same  ratio  to  the  maximum  loan  amount 
established  by  the  Secretary  as  the 
amount  of  the  guaranty  to  which  the 
veteran  would  be  entitled  under  38 
U.S.C.  3710  at  the  time  the  loan  is  made 
bears  to  $36,000. 

(3)  Loans  made  under  this  section 
shall  bear  interest  at  a  rate  determined 
by  the  Secretary  after  considering  yields 
on  comparable  mortgages  in  the 
secondary  market,  including  bid  and  ask 
prices  on  mortgage-backed  securities 
guaranteed  by  the  Government  National 
Mortgage  Association  (GNMA). 

(4)  The  minimum  requirements  for 
planning,  construction,  improvement, 
and  general  acceptability  relating  to  any 
direct  loan  made  under  this  section 
shall  be  consistent  with  the 
administrative  property  standards 
established  for  loans  made  or 
guaranteed  under  title  38.  U.S.C. 
chapter  37, 

(a)  Notwithstanding  the  provisions  of 
§  36.4504(b),  for  loans  made  under  this 
section,  the  Native  American  veteran- 
borrower  shall  pay  the  following  loan 
closing  costs  to  the  parties  indicated: 

(1)  A  loan  fee  of  1.25  percent  of  the 
total  loan  amount  (2  percent  for 
Reservists  who  qualify  under  the 
provisions  of  38  U.S.C.  3701(b)(5))  to 
the  Department  of  Veterans  Affairs.  All 


or  part  of  such  fee  may  be  paid  in  cash 
at  loan  closing  or  all  or  part  of  the  fee 
may  be  included  in  the  loan  without 
regard  to  the  reasonable  value  of  the 
property  or  the  maximum  loan  amount. 
In  computing  the  fee.  the  Department  of 
Veterans  Affairs  will  disregard  any 
amount  included  in  the  loan  to  enable 
the  borrower  to  pay  such  fee. 

(2)  The  fee  described  in  paragraph     ^ 
(d)(1)  of  this  section  shall  not  ^ 
collected  from  a  veteran  who  is 
receiving  compensation  (or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entitled  to  receive  compensation)  or 
from  a  surviving  spouse  described  in 
§3701(b)(2)oftitle  38  U.S.C. 

(3)  If  the  Secretary  designates  a  third 
party  to  process  the  loan  package  on 
VA's  behalf,  a  processing  fee  to  that  * 
third  party  not  to  exceed  $300  plus  the 
actual  cost  of  any  credit  report  required. 

(4)  Costs  or  expenses  normally  paid 
by  a  purchaser  or  mortgagee  incident  to 
loan  closing  including  but  not  limited  to 
the  following: 

(i)  Fees  of  the  Department  of  Veterans 
Affairs  designated  appraisers  and 
compliance  inspectors; 

(ii)  Recording  fees  or  other  charges 
incident  to  recordation; 

(iii)  That  portion  of  assessments  and 
other  similar  items  for  the  current  year 
chargeable  to  the  borrower;  and 

(iv)  Hazard  insurance  premiums,  if 
such  insurance  is  available. 

(5)  Charges  or  costs  payable  by  the 
Native  American  veteran-borrower, 
except  for  the  loan  fee  described  in 
paragraph  (d)(1)  of  this  section,  shall  be 
paid  in  cash  and  may  not  be  paid  out 
of  the  proceeds  of  the  loan.  No  service 
or  brokerage  fee  shall  be  charged  against 
the  Native  American  veteran-borrower 
by  any  third  party  for  procuring  a  direct 
loan. 

(e)  (1)  The  credit  underwriting 
standards  of  38  CFR  36.4337  shall  apply 
to  loans  made  under  this  section  except 
to  the  extent  the  Secretary  determines 
that  they  should  be  modified  on  account 
of  the  purpose  of  the  program  to  make 
available  housing  to  Native  American 
veterans  living  on  trust  lands. 

(2)  The  Secretary  shall  determine  the 
reasonable  value  of  the  leasehold  or 
other  property  interest  that  will  serve  as 
security  for  a  loan  made  under  this 
section  in  accordance  with  §  37.4519.  of 
this  chapter,  unless  the  Secretary 
determines  that  such  requirements  are 
impractical  to  implement  in  a 
geographic  area,  on  particular  trust 
lands,  or  under  circumstances  specified 
by  the  Secretary. 

(f)  In  connection  with  the  origination 
of  any  loan  under  this  section,  the 
Secretary  may  make  advances  in  cash  to 
provide  for  repairs,  alterations,  and 


improvements  and  to  meet  incidental 
expenses  of  the  loan  transaction. 

(g)  Loans  made  under  this  section 
shall  be  amortized  under  a  generally 
recognized  plan  which  provides  for 
equal  monthly  installments  consisting 
of  principal  and  interest,  except  for  the 
final  installment,  which  may  not  be  in 
excess  of  two  times  the  regular  monthly 
installment.  The  limitation  on  the 
amount  of  the  final  installment  shall  not 
apply  in  the  case  of  any  loan  extended, 
ballooned  and/or  reamortized. 

(h)  The  Secretary  may: 

(1)  Take  any  action  that  the  Secretary 
determines  to  be  necessary  for  the 
custody,  management,  and  protection  of 
properties  and  the  realization  or  sale  of 
investments  under  the  VA  Native 
American  Direct  Loan  Program; 

(2)  Determine  any  necessary  expenses 
and  expenditures  and  the  manner  in 
which  such  expenses  and  expenditures 
shall  be  incurred,  allowed,  and  paid; 

(3)  Employ,  utilize,  and  compensate 
persons,  organizations,  or  departments 
or  agencies  (including  departments  and 
agencies  of  the  United  States) 
designated  by  the  Secretary  to  carry  out 
necessary  functions,  including  but  not 
limited  to  loan  processing  and  servicing 
activities,  appraisals,  and  property 
inspections. 

(i)  Notwithstanding  any  requirement, 
condition,  or  limitation  stated  in  or 
imposed  by  any  provision  of  this 
regulation,  the  Under  Secretary  for 
Benefits,  or  the  Director.  Loan  Guaranty 
Service,  within  the  limitations  and 
conditions  prescribed  by  the  Secretary, 
may  execute  memoranda  of 
understanding,  make  determinations 
concerning  the  maximum  direct  loan 
amount  as  provided  in  paragraph  (c)  of 
this  section,  and  take  such 
supplementary  administrative  action  as 
may  be  necessary  or  appropriate  to 
relieve  any  undue  prejudice  to  a  debtor, 
or  other  person,  which  might  otherwise 
result,  provided  such  action  shall  not 
impair  the  vested  rights  of  any  person 
affected  thereby.  If  such  a  requirement, 
condition,  or  limitation  is  of  an 
administrative  or  procedural  nature, 
such  action  may  be  taken  by  any 
employee  authorized  to  act  under 
paragraph  (j)  of  this  section. 

(j)  (1)  Except  as  hereinafter  provided, 
each  employee  of  the  Department  of 
Veterans  Afjfairs  appointed  to.  or 
otherwise  lawfully  filling,  any  position 
designated  in  paragraph  (j)(2)  of  this 
section  is  hereby  delegated  authority, 
within  the  limitations  and  conditions 
prescribed  by  law.  to  exercise  the 
powers  and  functions  of  the  Secretary 
with  respect  to  the  making  of  loans  and 
the  rights  and  liabilities  arising 
therefrom,  including,  but  not  limited  to 
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the  collection  or  compromise  of 
amounts  due,  in  money  or  other 
property,  the  extension,  learrangeinenl, 
or  sale  of  loans,  and  the  management 
and  disposition  of  secured  or  unsecured 
notes  and  other  property.  In  connection 
with  direct  loanrmade  and  held  by  the 
Department  of  Veterans  Affairs,  such 
designated  employees  may  take  any 
action  which  Ihey  are  authorized  to 
consent  to  or  approve  in  respect  to 
guaranteed  loans  under  ^  36.4342. 
Incidental  to  the  exercise  and 

f>erformance  of  the  powers  and 
unctions  hereby  delegated,  each  such 
employee  is  authorized  to  execute  and 
deliver  (with  or  without 
acknowledgment)  for,  and  on  behalf  of. 
the  Secretary  such  certificates,  forms, 
conveyances,  and  other  instruments  as 
may  be  appropriate  in  conitection  with 
the  acquisition,  ownership, 
management,  sale,  transfer,  assignment, 
encumbrance,  rental,  or  other 
disposition  of  real  or  personal  property 
or  of  any  right,  title,  or  interest  therein, 
including,  but  not  limited  to.  contracts 
of  sale,  installment  contracts,  deeds, 
leases,  bills  of  sale,  assignments,  and 
releases:  and  to  approve  disbursements 
to  be  made  for  any  purpose  authorized 
by  38  U.S.C  chapter  37. 

(2)  Designated  positions: 

Under  S«CT«tvy  for  BensAts 
Deputy  Under  Secretary  for  Benefiti 
Director,  Loan  Guaranty  Service 
Director,  Mndical  and  Rwional  Office  Center 
Director ,  VA  Regtonel  Office  and  hmmnce 

Center 
Director.  Regionel  Office 
Loan  Guaranty  OfTicer 
Avistanl  Loan  Guaranty  Officer 

The  authority  hereby  delegated  to 
employees  of  the  positions  designated 
in  this  paragraph  may,  with  the 
approval  of  the  Under  Secretary  for 
Benefits,  be  redelegated. 

(3)  Nothing  in  this  aection  shall  be 
construed  to  authorize  any  such 
employee  to  exerdse  the  authority 
vested  in  the  Secretary  under  3«  U.S.C 
501(a]  or  3703(a)(2)  or  to  sue  or  enter 
appearance  for  and  on  behalf  of  the 
Secretary  or  confess  judgment  against 
the  Secretary  in  any  court  without  the 
Secretary's  prior  authorization. 

(4)  Each  Regional  Office,  Regional 
Office  and  Insurance  Center,  and 
Medical  and  Regional  Office  Center 
shall  maintain  and  keep  current  a 
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cumulative  list  of  all  employees  of  that 
Office  or  Center  who.  since  May  1 ,  1980, 
have  occupied  the  positions  of  Director, 
Loan  Guaranty  Officer,  and  Assistant 
Loan  Guaranty  OfTicer.  Thfs  list  will 
include  eedi  employee's  name,  title, 
date  the  employee  assumed  the 
position,  and  the  termination  date,  if 
applicable,  of  the  employee's  tenure  in 
such  position.  The  list  shall  be  available 
for  public  insf>ection  and  copying  at  the 
Regional  Office,  or  Center,  during 
normal  business  hours. 

(Authority:  3a  U.S.C  3761-3764) 
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ENVIftONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-30030S;  Fm.-4«49-2] 
FUN  No.  2070-AC18 

'^MethyM-lsothiazoUn-3-0n•  and  5- 
Chloro-2-Methyt-4-lsothiazoUn-3-OfM: 
Tolaranoe  Exentptioas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMAHT:  This  document  modifies  40 
CFR  180.1001(d)  by  changing  entries  for 
2-methyl-4-isothiazolin-3-one  and  5- 
chloro-2-methyl-4-isothiazoUn-3-one  to 
clarify  the  term  "final  solution."  The 
Rohm  k  Haas  Co.  requested  this  change. 
EFFECTIVE  DATE:  Effective  on  November 
10.1993. 

FOR  FURTHER  INFORMATION  CONTACTS 
Connie  Welch.  Registration  Support 
Branch.  Registration  Division  (H7505C3. 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  703/ 
308-8320 

SUnnfMENTARY  INFORMATIOM:  In  the 
Federal  Rc^ster  of  September  7. 1988 
(53  FR  34511),  EPA  granted  an 
exemption  frmn  the  requirement  of  a 
tolerance  under  §  180.1001(d)  for  2- 
methyl-4-tsothiazolin-3-oiie  and  5- 
chlon>-2-roethyl-4-isothia2olin-3-or)e. 
This  exemption  included  at  limit  of 
"0.00022%  (or  2.25  ppm)  in  the 
formulation."  The  Agency's  calculated 


maximum  expected  residue  was  based 
upon  f  concentration  of  2-methyI-4- 
isdthidiColin-S-one  and  5-chloro-2- 
methyl-4-isothiazolin-3-one  of  2.25  ppm 
in  the  final  solution  applied  ingrowing 
crops. 

Because  of  confusion  concerning  what 
the  term  "formulation"  means,  Rohm  & 
Haas  Co.,  Irwlependence  Mall  West. 
Philadelphia.  PA  19105,  filed  a  petition 
(PF  3E4189)  with  EPA  requesting  an 
amendment  to  the  exemption  entry 
under  §  180.1001(d)  to  change  the  limit 
to  "not  more  than  0.0022%  (22.5  ppm) 
in  the  formulation;  not  more  than 
0.00022%  (2.25  ppm)  in  the  final 
solution  applied  to  growing  crops."  In 
the  Federal  Register  of  July  28.  1993  (58 
FR  40426).  EPA  issued  a  notice  of 
receipt  of  the  petition.  No  comments 
were  received  in  response  to  the  notice. 
Therefore,  the  corrected  tolerance 
exemption  is  estoblished  as  set  forth 
below. 

List  ofSubiecla  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Recording  and  recordkeeping 
requirements. 

Dated:  October  22, 1993. 
Douglas  O.  Campt. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  part  180  is  amended  as 
follows: 

PART  180-{AMENDEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
revising  the  entries  for  5-chloro-2- 
methyl-4-isothiazoiin-3-one  (in 
combinatim  with  2-n)ethyl-4- 
isothiazolin-3-one)  and  2-methyl-4- 
lsothiazolin-3-one  (in  combination  with 
5-chloro-2-methyl-4-isothiazolin-3-one). 
to  read  as  follows: 

9 180.1001    Eaamptions  from  ttta 
requirement  of  a  tolerance. 


(d) 


SChlOf6-2-*ne1hyI-4-teotfiia2olir>-3-one  (In  combination 
with  2-metfTy1-4HSC!thia2oUn-^one). 


Limits 


Not  more  than  0.0022%  (22.5 
ppm)  in  ttie  formulation; 
0.00022%  (or  2.25  ppm)  m 
the  final  soMion  applied  to 
gnmng  cops. 


Uses 


Preservative 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10,  1993  /  Rules  and  Regulations  59663 


Inert  ingredtents 


2-MemyM-isothiazoJir>-3-ooe  (in  combination  w)th  5- 
ch»ori>2-methyl-4-teo»tiia2olin-3-one). 


Limits 


Net  more  ttian  0.0022%  (22.5 
ppm)  m  the  tormulation; 
0.00022%  (Of  2.25  ppm)  n 
the  final  solution  applied  to 
growing  crops.. 


Uses 


Preservative 
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40  CFR  Part  185 

IOPP-300237A;  FRL^188-7] 
RIN  Na  2070-AC18 

Dichlorvos;  Revocation  of  Food 
Additive  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Pinal  rule. 


SUMMARY:  This  document  revokes  the 
food  additive  regulation  for  residues  of 
the  pesticide  dichlorvos  (2,2- 
diclilorovinyl  dimethyl  phosphate),  also 
known  &s  DDVP,  in  or  on  packaged  or 
bagged  nonperishable  processed  food 
120  days  after  the  publication  of  this 
document.  This  action  is  being  taken 
because  the  Agency  has  determined  that 
this  food  additive  regulation  is 
inconsistent  with  the  Delaney  Clause  in 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  10, 1994. 
ADDRESSES:  Written  objections,  requests 
for  a  hearing,  and/or  requests  of  stays 
identified  by  docimient  control  number. 
IOPP-300237A1.  must  be  submitted  to: 
Hearing  Oerk  (1900).  Environmental 
Protection  Agency.  Rm.  3708,  401  M  St., 
SVV.,  Washington,  DC  20460.  A  copy  of 
any  objections,  hearing  requests,  or 
other  related  documents  filed  with  the 
Hearing  Clerk  should  be  submitted  to: 
OPP  Docket,  Rm.  1132.  C-ystal  Mall  #2, 
1921  Jeffeorson  Davis  Hwy..  Arlington, 
VA. 22202 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Special  Review 
and  Reregistration  Division  (7508W). 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Crystal  Station 
#1.  3rd  Floor.  Rm.  WF31L1.  2800 
Jefferson  Davis  Hwy.,  Arlington.  VA, 
(703)-308-8028. 


SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Dichlorvos  (DDVP)  is  an  insecticide 
registered  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
for  use  on  a  number  of  sites,  including 
a  variety  of  food  crops,  stored  and 
processed  foods,  as  well  as  for  domestic 
use  in  and  around  homes  and  in 
commercial,  institutional,  and  industrial 
buildings. 

A  food  additive  regulation  of  0.5  part 
per  milhon  (ppm)  for  residues  of 
dichlorvos  in  or  on  packaged  or  bagged 
nonperishable  processed  food  has  been 
established  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  and  is  codified  in  40  CFR 
185.1900. 

A  petition  submitted  to  the  Agency  in 
May  1989  by  the  State  of  California, 
Natural  Resource  Defense  Council, 
Public  Citizen,  AFl^QO.  and  several 
individuals  requested  that  EPA  revoke 
food  additive  regulations  for  a  number 
of  chemicals,  one  of  which  was 
dichlorvos.  The  petitioners  claimed  that 
these  regulations  violated  the  Delaney 
Clause  in  section  409  of  the  FFDCA.  The 
Delaney  Clause  provides  that  a  food 
additive  regulation  may  not  be  approved 
for  a  food  additive  if  it  "is  found  to 
induce  cancer  when  ingested  by  man  or 
animal,  or  if  it  is  found,  after  tests 
which  are  appropriate  for  the  evaluation 
of  the  safejycf  food  additives,  to  induce 
cancer  iilman  or  animal,  *  •  •."  (21 
U.S.C/348(c)). 

In  responding  to  the  petition,  EPA 
interpreted  the  Delaney  Clause  as 
subject  to  an  exception  for  pesticide 
uses  which  posed  no  greater  than  a  de 
minimis  cancer  risk  (56  FR  7750.  Feb. 
25, 1991).  Although  EPA  concluded  that 
several  of  the  challenged  regulations 
met  this  de  minimis  standard.  EPA 
found  that  the  dichlorvos  food  additive 
regulation  did  not.  Therefore,  in  the 
Federal  Register  of  October  3. 1991  (56 
FR  50190),  EPA  proposed  to  revoke  the 
food  additive  for  packaged  or  bagged 
nonperishable  processed  food.  Several 
comments  were  received  in  response  to 
the  notice  of  proposed  revocation.  These 


comments  are  presented  in  this 
document  along  with  EPA's  responses. 

Subsequent  to  the  issuance  of  the 
proposal  to  revoke  the  dichlorvos  food 
additive  regulation,  the  Court  of 
Appeals  for  the  Ninth  Circuit  rejected 
EPA's  de  minimis  interpretation.  Les  v 
Beilly,  968  F.2d  985  (9th  Cir.  1992),  cert 
denied,  113  S.  Q.  (1993).  That  decision 
became  effective  in  March  1993. 

n.  Responses  to  Comments 

A.  AMVAC  Chemical  Corp. 

EPA  received  extensive  comments 
from  AMVAC  Chemical  Corp.,  the 
holder  of  the  FIFRA  registration  for  the 
manufacturing  product  dichlorvos.  Each 
of  AMVAC's  comments,  however, 
concerns  the  magnitude  of  the  risk 
posed  by  dichlorvos  and  its  attendant 
benefits.  Because  the  Court's  holding  in 
les  V.  ReiUy  renders  such  issues 
irrelevant  in  determining  whether  a 
section  409  regulation  is  permissible 
under  the  Delaney  Clause,  EPA  believes 
no  response  is  necessary.  Nonetheless, 
for  Lhe  completeness  of  tie  record, 
EPA's  responses  to  comments  are 
provided  below. 

1.  Comment.  AMVAC  claims  that 
EPA's  change  in  position  between  Its 
initial  response  to  the  California 
petition  and  its  Final  Order  regarding 
the  level  of  risk  posed  by  dichlorvos 
was  insuffiriently  justified.  AMVAC 
also  believes  that  EPA  inappropriately 
relied  on  a  reexamination  of  data  and 
instead  should  have  waited  for 
submission  of  new  data.  AMVAC  cited 
two  judicial  decisions  requiring 
administrative  agencies  to  provide  an 
explanation  of  the  basis  for  any  change 
in  existing  regulations  or  policies.  (See 
Motor  Vehicles 

Manufacturers'Association  v.  State 
Farm  Mutual  Automobile  Insurance  Co 
463  U.S.  29  (1983)  (recision  of  rule  held 
arbitrary  and  capricious  where  Agency 
did  not  present  an  adequate  basis  and 
explanation);  Pacific  Legal  Foundation 
V.  Department  of  Transportation,  593 
F.2d  1338  (D.C.  Cir.  1979),  cert,  denied. 
444  U.S.  830  (1979)  (revision  of  rule 
upheld  where  sufficient  explanation 
provided  by  Agency)). 
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Response.  EPA  agrees  that  when  an 
administrative  agency  adopts  a  change 
in  course  by  revoking  a  rule  it  must 
supply  a  "reasoned  analysis."  (See  Rust 
V.  Sullivan,  111  S.  Ct.  1759.  1769  (1991); 
Chevmn  USA,  Inc.  v.  NRDC.  467  U.S. 
837,  862-864  (1984)).  However,  in  the 
present  situation  EPA  did  not  change  a 
position  which  had  the  status  of  a  Tmal 
rule,  but  merely  changed  a  preliminary 
decision  in  an  ongoing  administrative 
process.  EPA's  initial  decision  that  the 
risk  posed  by  dichlorvos  might  be  de 
minimis  was  in  an  order  to  which 
objections  were  Bled  pursuant  to 
procedures  in  the  FFDCA.  21  U.S.C. 
348(0-  EPA  changed  its  decision 
regarding  the  level  of  risk  posed  by 
dichlorvos  based  on  a  reexamination  of 
the  relevant  data  in  response  to  the 
objections  filed. 

In  any  event,  EPA's  change  in 
position  was  adequately  explained  in 
the  proposed  rule  to  revoke  dichlorvos. 
EPA's  original  position  was  that  new 
residue  data  were  likely  to  show  that  the 
risk  posed  by  dichlorvos  was  de 
minimis.  The  basis  for  this  position  was 
that  the  existing  risk  estimate  was  made 
using  tolerance  levels  as  the  measure  of 
residue  levels  in  foods  and  that 
"tolerance  residue  levels  generally 
overestimate  likely  dietary  exposure." 
(55  FR  17568,  April  25. 1990).  EPA 
changed  its  position  following  a 
reexamination  of  the  residue  data  used 
to  establish  the  tolerance.  (56  FR  7775. 
Feb.  25, 1991).  That  reexamination 
showed  that  dichlorvos  residues  may 
exceed  the  tolerance,  and  thus  the 
tolerance  may  have  been  established  at 
too  Iowa  level.  Accordingly,  EPA 
concluded  that  "the  current  risk 
estimate  may  be  understated."  Id.  Thus, 
EPA  changed  its  position  because  an 
examination  of  the  data  on  dichlorvos 
residues  showed  that  EPA's  initial 
general  assumption  concerning  the 
relationship  between  tolerance  levels 
and  actual  residues  was  not  necessarily 
accurate  for  dichlorvos. 

2.  Comment.  AMY  AC  stated  that 
because  EPA  has  "no  conclusive 
evidence"  showing  that  the  risks  of 
dichlorvos  are  greater  than  de  minimis, 
there  is  not  sufficient  evidence  in  the 
record  to  support  EPA's  decision. 

Response.  First,  the  burden  of 
showing  the  safety  of  a  food  additive 
regulation  lies  with  the  proponent  of  the 
regulation  to  allow  the  additive  in  food 
(40  CFR  179.91;  Environmental  Defense 
Fund  V.  Department  of  Health, 
Education,  and  Welfare,  428  F.29  1083. 
1092  n.27  (D.C.  Cir.  1970)).  Second,  the 
risk  posed  by  dichlorvos  when  assessed 
at  the  tolerance  level  (the  legal  level) 
exceeds  a  de  minimis  risk.  Data  for  the 
aerosol  application  indicate  the 


potential  for  over-tolerance  residues, 
and  this  has  been  substantiated  by  over- 
tolerance  dichlorvos  residues  found  in 
two  treated  samples  in  a  recent  market 
basket  study  conducted  by  AMVAC  in 
late  1992.  Thus,  the  record  in  this  case 
adequately  supports  EPA's  decision. 

3.  Comment.  AMVAC  stated  that 
because  EPA  examined  the  benefits 
involved  in  pesticide  usage  in  adopting 
a  de  minimis  exception  to  the  Delaney 
Clause,  EPA  is  required  to  consider  the 
benefits  of  an  individual  pesticide  in 
applying  the  de  minimis  exception. 

Response.  On  several  occasions, 
courts  have  expressly  rejected  the 
argument  that  application  of  a  de 
minimis  exception  allows  the  balancing 
of  risks  and  benefits.  Public  Citizen  v. 
Federal  Trade  Commission.  869  F.29 
1541, 1557  (D.C.  Cir.  1989);  Alabama 
Power  Co.  v.  Costle,  636  F.29  323.  361 
(D.C.  Cir.  1979).  EPA's  consideration  of 
benefits  in  the  context  of  deciding 
whether  or  not  to  interpret  the  Delaney 
Clause  as  containing  a  de  minimis 
exception  was  not  inconsistent  with 
those  decisions.  EPA  considered  the 
benefits  of  pesticides  and  Congressional 
views  of  those  benefits  in  evaluating 
whether  a  de  minimis  exception  was 
consistent  with  the  legislative  design  for 
the  regulation  of  pesticides.  Legislative 
design  is  one  of  several  factors  relevant 
to  whether  a  statute  allows  for  a  de 
minimis  exception.  Alabama  Power,  636 
F.2d  at  360. 

EPA  has  not  considered  the  benefits 
of  a  pesticide  in  determining  whether 
the  risks  posed  by  a  particular  use  falls 
within  the  de  minimis  exception  to  the 
Delaney  Clause. 

4.  Comment.  AMVAC  states  that  EPA 
should  consider  less  burdensome 
alternatives  including  lowering  the 
permissible  tolerance  level  and 
changing  dichlorvos  use  patterns  prior 
to  revoking  the  dichlorvos  food  additive 
regulation.  As  authority  for  this 
proposition.  AMVAC  cites  Corrosion 
Proof  Fittings  v.  EPA.  947  F.2d  1201  (5th 
Cir.  1991). 

Response.  The  cited  case  involved  the 
Toxic  Substances  Control  Act,  which 
contains  explicit  statutory  language 
relating  to  least  burdensome 
alternatives.  Id.  at  1214-1215.  This 
matter  involves  the  application  of  a  de 
minimis  exception  to  an  otherwise  zero- 
risk  provision.  There  is  no  statutory 
requirement  in  the  Delaney  Clause  to 
consider  less  burdensome  alternatives. 
Moreover,  as  noted  above,  interpreting  a 
statute  as  containing  a  de  minimis  risk 
exception  does  not  give  EPA  the 
authority  to  consider  cost  factors  in 
applying  such  a  de  minimis  exception  tp 
determine  if  there  is  a  less  burdensome 
alternative.  To  the  extent  EPA  is  under 


an  obligation  to  consider  whether 
different  use  patterns  would  present  a 
de  minimis  risk,  the  lack  of  data  on 
residue  levels  at  different  use  rates 
precludes  such  consideration. 

5.  Comment.  AMVAC  believes  that 
residue  levels  of  dichlorvos  are 
significantly  lower  than  those  assumed 
by  EPA  in  its  risk  assessment.  AMVAC 
states  that  the  residue  data  that  the 
Agency  relied  on  are  "outdated" 
because  the  aerosol  application  used 
does  not  reflect  current  methods  of 
application.  AMVAC  cited  two  reasons 
why  over-tolerance  residues  occurred: 
(1)  the  inefficient  (old)  method  of 
atomization  and  (2)  the  nonvolatility  of 
the  solvents  used  in  the  (old) 
formulation  compared  to  the  volatile 
solvents  currently  used. 

Response.  The  level  of  dichlorvos 
used  in  the  risk  assessment  for 
estimating  exposure  due  to  dietary 
intake  of  treated  processed 
commodities,  packaged  and  bagged, 
may  overestimate  the  actual  residues  in 
these  food  items.  However,  when  the 
dietary  risk  was  estimated,  the  only 
residue  data  available  to  the  Agency 
were  those  purportedly  "outdated"  data 
to  which  AMVAC  alluded.  As  noted 
below,  the  additional  residue  data 
submitted  to  the  Agency  in  late  1991  are 
limited  in  size  and  scope  and  therefore 
were  not  used.  The  Agency  can  only 
base  its  decisions  on  the  data  at  hand. 

6.  Comment.  To  support  its 
contention  that  residue  levels  of 
dichlorvos  are  significantly  lower. 
AMVAC  submitted  the  results  of  a 
market  basket  survey.  Food  products 
were  exposed  to  dichlorvos  from  as  few 
as  one  treatment  to  as  many  as  11 
treatments  (average  of  2.5  treatments  per 
commodity).  Treatment  frequency 
varied  from  once  per  week  to  once  every 
5  or  6  weeks  (average  treatment  internal 
of  3.45  weeks).  AMVAC  asserted  that 
the  residue  levels  observed  should 
represent  the  maximum  levels  that 
could  be  found  in  commercial  facilities 
and  that  the  average  values  would  be  at 
least  an  order  of  magnitude  lower. 

Response.  Currently,  the  product 
labels  permit  an  unspecified  number  of 
aerosol  treatments.  It  also  specifies  no 
waiting  period  for  treated  commodities 
to  be  shipped  and  sold  after  treatment. 
Market  basket  samples  were  collected 
days  after  treatment.  Thus,  the  residue 
levels  observed  in  the  treated  processed 
commodities  do  not  necessarily  reflect 
the  maximum  label  use  conditions.  In 
addition.  AMVAC's  submission 
contained  adequate  analytical  data  only 
for  a  few  types  of  processed 
commodities  permitted  on  the  product 
label.  The  Agency  is  not  convinced  that 
the  dietary  exposure  estimates  should 
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«  revised  hased  upon  this  weak  data 
hose. 

7.  Comment.  AMVAC  contends  that 
the  Agency  incorporated  dichlorvos 
residue  reduction  factors  only  for  rice, 
wheal,  barley,  rye,  and  possibly  oats 
containing  foods  in  its  dietary  exposure 
assessment,  but  allowance  for  residue 
niduction  was  not  made  for  any  of  the 
•wveral  dried  fruits,  sugar  products,  or 
soybean  products.  AMVAC  believes 
that,  based  on  the  hydrolytic  instability 
of  dichlorvos,  the  Agency  should  allow 
for  residue  reduction  in  packaged  and 
bagged  processed  agricultural 
commodities  that  are  cooked  before 
consumption. 

Response.  The  Agency  agrees  that 
some  reduction  in  residues  occurs  with 
cboking  and.  as  the  registrant  points  out. 
some  reduction  factors  were  used  for 
cooked  rice  and  other  small  grains. 
However,  no  further  adjustments  in  the 
exposure  assessment  will  be  made  until 
data  on  processing/cooking  factors  are 
submitted,  reviewed,  and  found  valid 
8.  Comment.  AMVAC  estimated  the 
pert:ent  of  site  treated  (bagged  or 
packaged,  non perishable  processed 
food)  to  be  about  0.7  percent,  an  order 
of  magnitude  below  EPA's  estimate.  It 
used  two  assumptions  that  account  for 
its  lower  estimate:  (1)  the  percent  of 
processed  food  packaged  in  materials 
susceptible  to  dichlorvos  residues,  arwl 
(2)  the  percent  of  foodstuffs  present  on 
the  day  of  treatment.  In  referring  to 
"materials  susceptible  to  dichlorvos 
residues,"  AMVAC  appears  to  mean 
papkaging  material  which  allows 
dichlorvos  to  penetrate  the  package, 
resulting  in  residues.  AMVAC  contends 
that  glass  and  metal  containers  would 
not  result  in  residues. 

Besponse.  EPA's  estimate  of  site 
treated  was  7.5  percent.  That  figure  was 
based  on  a  survey  of  food  processors 
which  showed  that,  on  average,  7.5 
percent  of  food  processors  used 
diqhlorvos.  Significantly,  the  greatest 
use  was  by  processors  of  grains  and 
sugars  (20  percent),  the  two 
commodities  which  represent  the 
niajority  of  the  estimated  risk  of 
dichlorvos. 

EPA  has  serious  reservations  about 
whether  the  7.5-percent  figure  is 
adequately  supported  by  the  above- 
noted  survey.  The  food  additive 
regulation  for  dichlorvos  in  question 
covers  bagged  and  packaged 
nonperishable  processed  food.  Such 
food  could  be  exposed  to  dichlorvos  in 
several  locations — in  a  food-processing 
plant,  in  a  dry  grocery  warehouse,  or  in 
a  food-handlirrg  establishment  such  as  a 
supermarket.  The  survey  of  food 
processors  purports  to  measure  only 
usage  in  food-processing  plants. 


Based  on  figures  submitted  by 
AMVAC  cont»ming  the  pounds  of 
dichlorvos  applied  and  the  total  cubic 
feet  of  warehouses  and  processing 
plants  nationwide,  the  percent  of  site 
treated  would  be  in  the  range  of  5  to  10 
percent.  AMVAC.  however,  has 
contended  that  the  percent  of  site 
treated  should  be  reduced  by  the 
percentage  of  foods  in  dry  grocery 
warehouses  which  are  in  metal  or  glass 
containers  and  by  the  percent  of  food 
likely  to  be  in  the  warehouse  on  the  day 
of  treatment. 

AMVAC  contends  that  glass  and 
metal  containers  would  protect  foods 
from  exposure  to  dichlorvos.  Even 
assuming  that  is  true.  EPA  finds 
AMVAC's  analysis  to  be  flawed. 
Although  admitting  that  the  percentage 
of  foods  in  glass  and  metal  "is  difficult 
to  determine"  and  that  it  could  obtain 
little  or  no  data  on  the  i.ssue.  AMVAC 
estimated  that  90  percent  of  the  food  in 
warehouses  is  packaged  in  glass  or 
metal  containers.  AMVAC  reached  this 
conclusion  through  use  of  a  U.S. 
Department  of  Commerce  survey  of 
manufacturers  that  reports  the  dollar 
value  of  products  by  industry.  AMVAC 
appears  to  have  divided  the  dollar  value 
of  products  for  industries  which 
produce  food  which  could  be  in  flexible 
packaging,  as  opposed  to  glass  or  metal, 
by  the  dollar  value  of  produrts  for 
industries  which  could  have  products  in 
food  warehouses  to  compute  a 
percentage  of  food  in  warehouses  which 
could  be  in  flexible  packaging. 
According  to  AMVAC,  this  calculation 
showed  20  percent  of  the  food  in 
warehouses  could  be  in  flexible 
packaging.  AMVAC  further  reduced  this 
percentage  by  half  because  AMVAC 
reasoned  that  not  all  of  this  food  would 
be  in  flexible  packaging.  AMVAC's  basis 
for  this  latter  reduction  is  not  clear. 

AMVAC's  proposed  reduction  of  the 
percent  of  site  treated  to  reflect 
AMVAC's  estimate  of  the  percent  of 
food  in  warehouses  which  is  in  flexible 
packaging  fails  to  take  into  account  that 
EPA,  in  deriving  a  risk  estimate  for 
dichlor\os,  only  included  those 
commodities  in  its  exposure  assessment 
which  EPA  judged  to  be  likely  to  be 
packaged  in  begs  and  packages. 
Certainly,  some  of  the  commodities 
selected  by  EPA  are  packaged  in  glass  or 
metal  containers  as  well  as  in  more 
flexible  materials.  However,  EPA  has  no 
data  to  make  a  compulation  of  the 
percentage  breakdown  between  the 
various  container  types,  and  AMVAC's 
information  is  certainly  not  commodity 
specific.  Moreover,  as  mentioned  above, 
the  two  commodities  which  account  for 
the  bulk  of  the  risk  in  the  dichlorvos 
risk  estimate  are  sugar  and  processed 


grains,  two  commodities  which  EPA 
believes  are  generally  packaged  in 
flexible  materials. 

EPA  finds  AMVAC's  proposed 
reduction  of  the  percent  of  site  treated 
by  the  likelihood  of  a  food  being  in  the 
warehouse  on  the  day  the  warehouse  is 
treated  with  dichlorvos  to  be  similarly 
unsubstantiated.  AMVAC  calculated 
that  only  4.8  percent  of  the  food  in         / 
warehouses  is  present  on  the  day  of       i 
treatment.  Whether  or  not  that  figure  is 
correct,  AMVAC  has  not  adequately 
documented  its  assumption  that  only 
food  present  on  the  day  of  treatment  is 
susceptible  to  dichlorvos  residues. 
AMVAC  suggests  that  residues  from 
past  treatments  of  dichlorvos  dissipate 
and  do  not  contaminate  food  introduced 
after  the  treatments.  This  maybe  true, 
but  the  data  to  substantiate  that 
assumption  have  not  been  submitted  to 
EPA.  For  all  of  the  above  reasons,  EPA 
concludes  there  is  no  reason  to  lower  its 
estimate  of  the  percent  of  crop  treated 
by  dichlorvos. 

B.  Other  Comments 

1.  Comment.  Three  commenters 
(Millers'  National  Federation,  Grocery 
Manufacturers'  Association  (GM.\).  and 
National  Food  Processors  Association) 
stated  that  it  was  not  good  policy  to  take 
an  action  which  would  render  foods 
which  are  legally  treated  with  pesticides 
as  adulterated.  GMA  argued  that  EPA's 
action  would  hurt  consumer  confidence 
in  the  safety  of  the  food  supply  and  EPA 
should  withdraw  the  proposed 
revocation  or  bar  the  use  of  dichlorvos 
entirely. 

Response.  EPA  agrees  the  best  policy 
is  to  act  consistently  under  the  various 
regulatory  provisions.  TTiis  policy 
concern,  however,  does  not  justify 
leaving  the  DDVP  regulation  in  place.  In 
any  event,  EPA  plans,  under  FIFRA.  to 
cancel  products  containing  dichlorvos 
on  packaged  and  bagged  i^nperishable 
processed  foods. 

2.  Comment.  Two  commenters 
(Millers'  National  Federation  and 
American  Spice  Trade  As.sociation) 
objected  to  the  revocation  of  this 
dichlorvos  food  additive  regulation  on 
the  grounds  thai  it  would  disrupt 
Integrated  Pest  Management  (IPM) 
programs  causing  greater  quantities  of 
less  effective  pesticides  to  be  u!?ed  at  the 
expense  of  the  envirorunent  and  the 
user. 


Response.  EPA  supports  the  use  of 
IPM  programs,  but  does  not  believe  the 
effect  of  this  revocation  on  such 
programs  is  an  appropriate 
consideration  under  the  Delaney  Clause. 


59666  Federal  Register  /  Vol.  58,  No.  216  /  Wednesday,  November  10,  1993  /  Rules  and  Regulations 


III.  Order 

EPA  has  concluded  that  this  food 
additive  regulation  must  be  revoked 
because  DDVP  induces  cancer  in 
animals  and  the  Delaney  Clause  bars  the 
establishment  of  regulations  for  such 
pesticides.  DDVP  has  been  shown  in  a 
2-year  bioassay  in  Fischer  344  rats  to 
cause  statistically  significant  increases, 
with  a  positive  dose-related  trend,  in 
leukemia  in  males  at  2  dose  levels.  (Ref. 
1 )  The  results  of  this  study  show  that 
DDVP  induces  cancer  in  animals.  In  its 
weight  of  the  evidence  evaluation,  EPA 
considered  the  historical  evidence  on 
leukemia  in  Fischer  344  rats  (Ref.  2), 
other  tumors  reported  in  the  study 
involving  Fischer  344  rats,  several 
additional  cancer  studies  in  mice  and 
rats  (Ref.  3),  results  of  the  transplantable 
rat  mononuclear  cell  leukemia  model 
(Ref.  4).  mutagenicity  data  (Ref.  5).  and 
structure  activity  information  (Ref.  6). 
Much  of  this  information  supports 
EPA's  conclusion  that  results  of  the 
Fischer  344  rat  study  are  significant 
and.  to  the  extent  any  of  the  information 
did  not  confirm  the  results  of  that  rat 
study,  none  of  that  information  is  of 
such  weight  that  it  affects  EPA's 
determination  that  the  increased 
incidence  of  leukemia  in  male  rats  was 
the  result  of  exposure  to  the  test 
compound. 

IV.  Timing  of  Order 

EPA  proposed  to  make  this  revocation 
take  effect  120  days  after  the  revocation 
decision  is  final  and  published  in  the 
Federal  Register.  This  proposal  took 
into  consideration  that  dichlorvos  may 
still  be  legally  used  on  packaged  and 
bagged  nonperishable  processed  foods 
under  FIFRA.  Processed  foods  treated 
with  dichlorvos  will  necessarily  become 
adulterated  as  a  result  of  the  revocation 
of  the  dichlorvos  food  additive 
regulation,  even  though  the  use  of 
dichlorvos  when  it  was  applied  was 
consistent  with  both  the  FIFRA 
registration  and  the  FFDCA  regulation. 
The  120-day  period  was  chosen  because 
EPA  had  preliminary  data  indicating 
that  dichlorvos  residues  would  be 
nondetectable  after  60  days. 

Two  comnif  titers  (MtHers'  National 
Federation  and  American  Spice  Trade 
Association)  urged  EPA  to  delay  the 
revocation  for  2  years — the  period  of 
time  necessary  for  all  food  treated  prior 
to  the  revocation  decision  to  clear  the 
market.  They  argued  that  EPA  should 
not  rely  on  preliminary  data  on 
degradation  in  establishing  the  effective 
date.  EPA  shares  the  concerns  of  these 
commenters,  but  believes  that  the  120- 
day  period  is  reasonable  given  that  it  is 
twice  the  length  of  time  that  the 


preliminary  data  suggest  is  needed  for 
the  degradation  of  residues. 
Accordingly,  this  order  contains  as  an 
effective  date  for  the  revocation  120 
days  from  the  publication  of  this  rule. 

V.  Procedural  Matters 

A.  Filing  of  Objections  and  Bequests  for 
Hearings 

Any  person  adversely  affected  by  this 
final  rule  may  file  written  objections  to 
the  final  rule,  and  may  include  with  any 
such  objection  a  written  request  for  an 
evidentiary  hearing  on  the  objection. 
Such  objections  must  be  submitted  to 
the  Hearing  Clerk  on  or  before  December 
10,  1993.  Regulations  applicable  to 
objections  and  requests  for  hearings  are 
set  out  at  40  CFR  parts  178  and  179. 
Those  regulations  require,  among  other 
things,  that  objections  specify  with 
particularity  the  provisions  of  the  final 
rule  objected  to,  the  basis  for  the 
objections,  and  the  relief  sought. 
Additional  requirements  as  to  the  form 
and  manner  of  the  submission  of 
objections  are  set  out  at  40  CFR  178.25. 
The  Administrator  will  respond  as  set 
forth  in  40  CFR  178.30, 178.35  and/or 
178.37  to  objections  that  are  not 
accompanied  by  a  request  for 
evidentiary  hearing.  A  person  may 
include  with  any  objection  a  written 
request  for  an  evidentiary  hearing  on  the 
objection.  A  hearing  request  must 
include  a  statement  of  the  factual  issues 
on  which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  Additional 
requirements  as  to  the  form  and  manner 
of  submission  of  requests  for  an 
evidentiary  hearing  are  set  out  at  40  CFR 
178.27.  Under  40  CFR  178.32(c),  the 
Administrator,  where  appropriate,  will 
make  rulings  on  any  issues  raised  by  an 
objection  if  such  issues  must  be 
resolved  prior  to  determining  whether  a 
request  for  an  evidentiary  hearing 
should  be  granted.  The  Administrator 
will  respond  to  requests  for  evidentiary 
hearings  as  set  forth  in  40  CFR  178.30, 
178.32,  178.35, 178.37,  and/or  179.20. 
Under  40  CFR  178.32(b),  a  request  for  an 
evidentiary  hearing  on  an  objection  will 
be  granted  if  the  objection  and  request 
have  been  properly  submitted  and  if  the 
Administrator  determines  that  the 
material  submitted  show:  (1)  There  is  a 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing;  (2)  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  and  (3)  resolution  of  one  or 
more  of  the  factual  issues  in  the  manner 
sought  by  the  person  i^uesting  the 


hearing  would  be  adequate  to  justify  the 
action  requested.  Any  person  wishing  to 
comment  on  any  objections  or  requests 
for  a  hearing  may  submit  such 
comments  to  the  Hearing  Clerk  on  or 
before  December  27, 1993. 

B.  Effective  Date  and  Stays  of  Effective 
Date 

This  filial  rule  shall  become  effective 
March  10, 1993.  A  person  filing 
objections  to  this  final  rule  may  submit 
with  the  objections  a  petition  to  stay  the 
effective  date  of  this  final  rule.  Such 
stay  petitions  must  be  submitted  to  the 
Hearing  Clerk  on  or  before  December  10, 
1993.  A  copy  of  the  stay  request  filed 
with  the  Hearing  Clerk  shall  be 
submitted  to  the  Office  of  Pesticide 
Programs  Docket  room.  A  stay  may  be 
requested  for  a  specific  time  period  or 
for  an  indefinite  time  period.  The  stay 
petition  must  include  a  citation  to  this 
final  rule  and  the  specific  food  additive 
regulation(s)  as  to  which  the  stay  is 
sought,  the  length  of  time  for  which  the 
stay  is  requested,  and  a  full  statement  of 
the  factual  and  legal  grounds  upon 
which  the  petitioner  relies  for  the  stay. 
If  a  petition  for  a  stay  is  submitted,  EPA 
will  automatically  stay  the  effective  date 
of  the  final  rule  as  to  the  particular 
regulation(s)  for  which  the  stay  is 
sought  for  such  time  as  is  required  to 
review  the  stay  petition,  if  necessary.  In 
determining  whether  to  grant  a  stay, 
EPA  will  consider  the  criteria  set  out  in 
the  Food  and  Drug  Administration's 
regulations  regarding  stays  of 
administrative  proceedings  at  21  CFR 
10.35.  Under  those  rules,  a  stay  will  be 
granted  if  it  is  determined  that:  (1)  The 
petitioner  will  otherwise  suffer 
irreparable  injury;  (2)  the  petitioner's 
case  is  not  frivolous  and  is  being 
pursued  in  good  faith;  (3)  the  petitioner 
has  demonstrated  sound  public  policy 
grounds  supporting  the  stay;  and  (4)  the 
delay  resulting  from  the  stay  is  not 
outweighed  by  public  health  or  other 
public  interests.  Under  FDA's  criteria, 
EPA  may  also  grant  a  stay  if  EPA  finds 
such  action  is  in  the  public  interest  and 
in  the  interest  of  justice.  If  a  stay 
petition  is  submitted,  EPA  will  publish 
a  notice  of  receipt  in  the  Federal 
Register,  stating  tliat  the  effective  date 
of  this  final  rule  is  stayed  as  to  the 
regulation(s)  to  which  the  stay  is 
requested  pending  EPA  consideration  of 
the  stay  request.  Any  affected  person 
may  submit  objections  to  a  stay  request 
to  the  Hearing  Clerk  on  or  before  15 
days  from  the  publication  in  the  Federal 
Register  of  the  notice  of  receipt  of  a  stay 
request.  Any  decision  lifting  the  stay 
will  be  published  in  the  Federal 
Register. 
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VI.  Other  Regulatory  Requirements 
A.  Executive  Order  12291 

As  explained  in  the  proposal 
published  in  the  Federal  Register  of 
October  3, 1991  (56  FR  50190).  EPA 
determined,  pursuant  to  the 
requirements  of  E.0. 12291.  that  the 
revocation  of  the  food  additive  tolerance 
is  not  a  major  regulatory  action,  i.e.,  it 
will  not  have  an  annual  effect  on  the 
economy  of  at  least  $100  million,  will 
not  cause  a  major  increase  in  prices,  and 
will  not  have  a  significant  adverse  effect 
on  competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises.  The  Agency's  best  judgment 
is  that  the  total  impact  of  this  rule  may 
be  as  high  as  $50  million  per  year. 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  as  required  under  section  3  of 
E.0. 12291. 

B.  Regulatory  Flexibility  Ad 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354;  94  Stat.  1164.  5  U.S.C.  601  et 
seq.),  and  EPA  has  determined  that  it 
will  have  a  minor  economic  impact  on 
a  small  number  of  small  businesses, 
smsdl  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  October 
3, 1991,  proposal. 

The  Delaney  Clause  does  not  give 
EPA  the  authority  to  consider  economic 
Impact.  Accordingly,  I  certify  that  this 
rule  does  not  require  a  separate 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  regulatory  action  does  not 
contain  any  information  collection 
requirements  subject  to  review  by  0MB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

Vn.  Refitrencet  for  DDVP 

All  references  cited  in  section  VII  of 
this  preamble  are  available  for  viewing 
in  the  Office  of  Pesticide  Program's 
Public  Docket  under  control  number 
260053C  The  docket  is  located  in  Rra. 
1132.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  telephone: 
703-305-5805.  The  docket  is  open  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Copies  of  the  references  without  an 
associated  Master  Record  Identification 
(MRID)  number  are  available  to  any 
person,  regardless  of  affiliation. 
Disclosure  of  the  references  identified 
by  an  MRID  number  are  subject  to  the 
limitations  imposed  by  section  10  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA).  Visitors  are 


required  to  sign  an  "Affirmation  of  Non- 
multinational  Status"  form  prior  to 
viewing  any  refsrences  identified  by  an 
MRID  number. 

Copies  of  the  references  also  are 
available  by  writing  to:  Freedom  of 
Information  Office  (AlOl),  U.S. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Disclosure  of  the  references  under  the 
Freedom  of  Information  Act  are  subject 
to  the  same  limitations  as  outlined 
above. 

Refereoce* 

1. Two-year  Gavage  Study  of 
Dichlorvos  in  F344  Rats  (Southern 
Research  Institute,  Study  No.  05049, 
May  23, 1983,  sponsored  by  the 
National  Toxicology  Program).  PWG 
Report.  May  30. 1986.  MRID  006019. 

2.  Haseman  et  al..  JNd  75:975-984. 
1985. 

3.  See  EPA,  Office  of  PesUcide 
Programs,  "4th  Peer  Review  of 
Dichlorvos"  (9/18/89).  PWG  Dichlorvos 
Two  Year  B6C3F1  Mouse  Com  Oil 
Gavage  Study.  (Southern  Research 
Institute;  Study  Numbers:  05049  Test 
02.  NTP  C#  00113B,  May  23. 1983; 
sponsored  by  National  Toxicology 
Program)  PWG  May  14. 1986.  NTP 
Technical  Report  No.  342,  "A  Review  of 
the  Interpretation  of  the  NTP  Toxicology 
and  Carcinogenesis  Studies  of 
Dichlorvos,"  June  30. 1988,  by  John  H. 
Mennear,  Ph.D.,  Professor  of 
Toxicology,  Campbell  University,  Buies 
Creek,  North  Carolina. 

4.  The  transcript  of  the  NTP  panel  of 
experts  meeting  of  July  14, 1987. 

5.  See  Memorandum,  from  Judith 
Hauswirth  to  George  La  Rocca.  EPA, 
Office  of  Pesticide  Progiams,  "First  Peer 
Review  of  Dichlorvos  PDVP)"  (Sept. 
25. 1987). 

6.  Same  as  item  5  of  these  references. 

List  of  Subjects  in  40  CFR  Part  189 

Envixoimii^ntal  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  22, 1993. 


Victor  |.  Klmm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  185  is 
amended  as  follows: 

PART185-{AMENDED1 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  348. 


2.  By  revising  §  185.1900  to  read  as 
follows: 

f18S.1900    2.2-Olchierovinyldimelhyl 

A  tolerance  that  expires  on  March  10. 
1994.  is  estabbshed  as  follows:  The  food 
additive  2^-dichlorovinyl  dimethyl 
^osphate  may  be  present  as  a  residue 
from  application  as  an  insecticide  on 
packaged  or  bagged  nonperishable 
processed  food  (see:  21  CFR  170.3(j))  in 
an  amount  in  such  food  not  in  excess  of 
0.5  part  per  million  (ppm).  To  assure 
safe  use  of  the  insecticide,  its  label  and 
labeling  shall  confcmn  to  the  label  and 
labeling  registered  by  the 
U.S.Environmental  Protection  Agency, 
and  the  usage  employed  shall  conform 
to  such  label  and  labeling. 

(FR  Doc  93-27607  FUed  11-9-93;  8:45  am] 
■LUNOCOOe 


40  CFR  Part  799 
[OPPTS-ttlllC;  FRL  4047-3] 
RIN207a-AB»4 

Offlc«  Of  Water  Chemicala;  Rnal  Ttat 
Rula 

AOEWCV:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  Rule. 


SUMMARY:  EPA  Is  issuing  a  final  rule, 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  requiring 
manufacturers  and  processors  to  test 
four  chemical  substances  for  certain 
health  effects.  Oral  14-day  repeated 
dose  and  oral  90-day  subchronic 
toxicity  studies  are  required  for  each  of 
the  following  substances:  Chloroethane 
(CAS  Na  75-00-3);  1.1-dichloroelhane 
(CAS  No.  75-34-3);  1.1,2,2- 
tetrachloroethane  (CAS  No.  79-34-5); 
and  1.3.5-trimethylbenzene  (CAS  No. 
108-67-8).  This  rule  also  supports 
EPA's  effort  to  develop  Health 
Advisories  (HAs)  for  imregulated 
drinking  water  contaminants  that  are 
monitored  under  section  1445  of  the 
Safe  Drinking  Water  Act  (SDWA).  The 
proposed  rule  which  was  published  on 
May  24. 1990  was  referred  to  as  the 
Office  of  Drinking  Water  Chemicals 
proposed  test  rule. 

DATES:  This  rule  shall  become  effective 
on  December  27. 1993.  In  accordance 
with  40  CFR  23.5.  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  daylight  time 
on  November  24, 1993. 
RM  FURTHER  MFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(MFT-7408),  Office  of  PoUution 
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Prevention  and  Toxics.  Rm.  E-543B, 
401  M  St..  S\V..  Washington,  DC  20460. 
(202)  554-1404.  TDD:  (202)  544-0551. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
issuing  a  final  test  rule  under  section 
4(a)  of  TSCA  to  require  health  effects 
testing  of  four  chemical  substances  that 
have  been  identified  as  drinking  water 
contaminants  by  the  Office  of  Water. 
EPA  is  not  requiring  testing  under 
section  4(a)(1)(B)  for  health  effects 
testing  of  n-propylbenzene  (CAS  No. 
103-65-1)  because  production  is  not 
substantial  at  this  time.  The  required 
subacute  and  subchronic  test  guidelines 
were  proposed  under  parts  795  and  798. 
respectively.  EPA,  however,  has  decided 
to  require  the  same  subacute  testing 


according  to  a  guideline  under  part  798 
with  modifications. 

I.  Introduction 

A.  Test  Rule  Development  Under  TSCA 

This  final  rule  is  part  of  the  overall 
implementation  of  section  4  of  TSCA, 
15  U.S.C.  2601  et  seq.,  which  contains 
authority  for  EPA  to  require  the 
development  of  data  relevant  to 
assessing  the  risk  to  health  and  the 
environment  posed  by  exposure  to 
particular  chemical  substances  or 
mixtures  (chemicals). 

Under  section  4(a)  of  TSCA.  EPA 
must  require  testing  of  a  chemical  to 
develop  health  or  environmental  data  if 
the  Administrator  makes  certain 
findings  as  described  in  TSCA  undef* 


section  4(a)(1)(A)  or  (B).  Detailed 
discussions  of  the  statutory  section  4 
findings  are  provided  in  EPA's  first  and 
second  proposed  test  rules,  which  were 
published  in  the  Federal  Register  of 
July  18. 1980  (45  FR  48510)  and  June  5. 
1981  (46  FR  30300).  Additional 
discussion  of  the  TSCA  section 
4(a)(1)(B)  finding  can  be  found  in  the 
final  statement  of  policy  which 
articulates  the  criteria  for  making  that 
finding  (58  FR  28736.  May  14. 1993). 

B.  Background 

On  May  24.  1990  (55  FR  21393).  EPA 
proposed  oral  subacute  and  subchronic 
health  effects  testing  under  TSCA 
section  4(a)(1)(B)  for  the  following 
chemicals: 


Cttefliicai  name 


CAS  No. 


Docket  No. 


ctiloroettiane 

1.1-<jichloroettTane 

1 .1 ,2.2-tetracWoroethane 

/rpropylberuene 

1 ,3.5-trJmettiylben2ene  .... 


75-00-3 

75-34-3 

79-34-6 

103-65-1 

108-67-8 


42111C/42162 
42111C/42163 
42111C/42164 
42111C/42161 
42111C/42165 


In  evaluating  the  testing  needs  for  these 
five  substances,  EPA  considered 
available  published  and  unpublished 
information  on  the  production  volume, 
exposure,  and  toxicity  of  these 
substances.  The  proposed  testing  was 
intended  to  support  the  efforts  of  EPA's 
Office  of  Water  (OW)  in  developing 
Health  Advisories  (HAs)  for  these 
substances.  The  subacute  and 
subchronic  tests  were  proposed  to  be 
conducted  according  to  TSCA 
guidelines  under  40  CFR  795.257  and 
798.2650;  however.  EPA  has  decided 
that  because  the  provisions  of  the 
subacute  and  subchronic  test  guidelines 
are  essentially  identical  except  for  the 
exposure  period,  EPA  is  requiring  both 
tests  to  be  conducted  according  to 
§  798.2650  except  for  modifications  for 
the  subacute  te^  which  will  specify  a 
shorter  exposure  period  and  in  other 
ways  make  it  comparable  to  the 
proposed  14-day  guideline.  EPA  has 
decided  not  to  i.ssue  the  14-day 
subacute  test  guideline,  proposed  under 
§  795.257.  as  a  separate  guideline.  This 
decision  was  an  outgrowth  of  EPA's 
effort  to  harmonize  its  testing  guidelines 
with  those  of  the  Organization  of 
Economic  Cooperation  and 
Development  (OECD)  and  EPA's 
decision  to  eliminate  the  annual 
publication  of  testing  guidelines  in  the 
Code  of  Federal  Regulations.  For  ease  of 
discussing  the  comments  received  on 
the  proposed  14-day  guideline,  this 
guideline  will  be  referenced  using  the 
same  section  number  under  whidh  it 
was  proposed,  i.e.  §  795.257. 


The  Safe  Drinking  Water  Act  (SDWA) 
of  1974.  as  amended  in  1986.  provides 
for  the  regulation  of  substances  that  may 
cause  adverse  human  health  effects  and 
that  are  known  or  anticipated  to  occur 
in  drinking  water.  Under  section  1445  of 
the  SDWA,  public  water  systems  are  to 
monitor  for  a  list  of  unregulated 
drinking  water  contaminants,  including 
the  substances  in  this  rule.  Recently, 
EPA  announced  the  availability  of 
monitoring  data  for  these  substances 
from  nine  states  (AL,  FL,  IN.  MA.  MI, 
NE,  PA,  Rl  and  WV).  These  data  showed 
that  chloroethane  was  present  in 
drinking  water  in  four  of  the  nine  states; 
1.1-dichloroethane  in  six  of  the  nine 
states;  1,1,2,2,-tetrachloroethane  in  five 
of  the  nine;  n-propylbenzene  in  two  of 
the  nine;  and  l,3.5-trimethylben7ene  in 
three  of  the  nine  (Ref.  31).  These  data 
confirm  that  these  chemicals  are  present 
in  drinking  water.  EPA  made  the  data 
available  for  public  comment  on  April 
20. 1992  (57  FR  14371)  and  is  using 
these  data  to  further  support  its 
exposure  finding  in  this  action.  Other 
monitoring  data  also  showed  the 
presence  in  drinking  water  of  the  five 
substances  in  this  rule  (Ref.  10).  These 
data  had  not  been  available  when  the 
proposed  rule  was  being  developed  and 
were  presented  in  a  later  notice  for 
public  comment  on  July  15, 1991  (56  FR 
32292). 

In  addition  to  the  monitoring 
requirements  in  the  SDWA  for 
unregulated  contaminants,  EPA 
develops  HAs  for  some  of  them,  as  well 
as  for  some  regulated  contaminants.  HA 


levels  provide  guidance  to  Federal. 
State,  and  local  officials  responsible  for 
protecting  health  after  chemical  spills. 
HA  levels  suggest  acceptable 
concentrations  of  the  chemical  in 
drinking  water;  levels  that  would  not  be 
expected  to  result  in  an  adverse  health 
effect  for  1-day,  10-day.  longer-term,  or 
lifetime  human  exposures  based  on  data 
describing  noncarcinogenic  endpoints 
of  toxicity,  and,  where  available,  data  on 
carcinogenicity.  In  developing  a  HA, 
oral  studies  in  one  or  more  species  are 
used  in  which  the  exposure  duration  is 
comparable  to  the  HA  exposure 
duration.  HAs  are  intended  to  inform 
public  health  officials  of  the  {Xrtential 
health  effects  associated  with  a 
chemical,  as  well  as  the  concentration  of 
the  chemical  that  is  not  expected  to 
cause  an  adverse  effect  after  exposure  of 
various  durations. 

n.  Public  Comment 

Comments  in  response  to  the 
proposed  test  rule  for  the  Office  of 
Drinking  Water  chemicals  were  received 
from  the  Chemical  Manufacturers 
Association  (CMA)(Ref.  1),  Dow 
Chemical  Company  (Refs.  2  and  3), 
Eastman  Kodak  Company  (Ref.  4). 
Halogenated  Solvents  Industry  Alliance 
fHSIA)(Ref.  5).  Monsanto  Company  (Ref. 
6).  Shell  Oil  Company  (Ref.  7),  Vista ' 
Chemical  Company  (Ref.  8),  and  Vulcan 
Chemicals  (Ref.  9).  No  comments  were 
received  in  response  to  the  notice 
presenting  drinking  water  monitoring 
data  on  July  15, 1991  (56  FR  32292). 
Comments  in  response  to  the  notice 
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announcing  the  availability  of  drinking 
water  data  on  April  20, 1992  (57  FR 
14371).  were  received  from  Koch 
Chemical  Company  (Koch)  (Ref.  32),  the 
American  Water  Works  Association 
(AWWA)  (Ref.  33),  and  the  Association 
of  Metropolitan  Water  Agencies 
(AMWA)  (Ref.  34).  These  comments  and 
EPA's  responses  to  them  are 
summarized  below. 

1.  Testing  advocated.  The  AWWA 
(Ref.  33)  commended  EPA  in  its  use  of 
TSCA  and  data  from  the  SDWA  to 
protect  drinking  water  supplies  by 
requiring  testing  for  development  of 
HAS.  The  AWWA  believes  this 
information  is  critical  for  the  protection 
of  human  health.  The  AMWA  (Ref.  34) 
commented  that  it  strongly  supports  the 
development  of  national  drinking  water 
standards  for  contaminants  which  pose 
a  threat  to  public  health  and  occur  in 
drinking  water.  AMWA  also  commented 
that  the  drinking  water  data  support  the 
section  4  findings  and  that  it  is 
appropriate  to  require  testing  for  acute, 
subacute,  and  chronic  health  effects 
including  neurotoxicity  and 
developmental  toxicity.  The  AMWA 
stated  that  it  strongly  supports  such 
testing  to  help  insure  the  protection  of 
drinking  water  supplies  and  public 
health. 

2.  fustification  for  short-term  HAs. 
Monsanto  Company  (Ref.  6)  commented 
that  EPA  has  not  provided  sufficient 
justification  or  rationale  for  the 
establishment  of  HAs.  particularly  1- 
day,  10-day,  and  Longer-term  HAs,  in 
the  proposed  test  rule  or  in  the  reference 
on  drinking  water  health  advisories 
(Ref,  40). 

EPA  disagrees.  In  the  introduction  to 
the  proposed  test  rule,  EPA  stated  that 
the  HAs  are  needed  to  provide  guidance 
to  Federal,  State,  and  local  officials  who 
are  responsible  for  protecting  health 
after  chemical  spills  or  contaminations 
have  occurred.  Moreover,  this  rule  does 
not  establish  any  HAs.  HA  levels 
suggest  concentrations  of  a  chemical  in 
drinking  water  that  would  not  be 
expected  to  result  in  an  adverse  health 
effed  for  1-day,  10-day,  longer-term,  or 
hfetime  human  exposures  (55  FR  21393 
May  24, 1990).  Although  described  as 
an  unlikely  scenario  by  Monsanto,  EPA 
knows  chemical  spills  mav  result  in 
transient  contamination  of  drinking 
water  supphes  for  which  short-term 
exposure  criteria  are  more  appropriate 
than  are  the  usually  more  stringent 
chronic-exposure  criteria.  In  fact,  there 
have  been  numerous  instances  of 
drinking  water  supplies  (both  ground 
and  surface  water)  being  contaminated 
as  a  result  of  chemical  spills  and 
accidents  and  also  some  cases  where  the 
inlet  to  drinking  water  supplies  has 


been  shut  off  because  of  chemical  spills 
»n  nvers,  e.g.,  Potomac  River  (Refs.  41- 
44)  and  Ohio  River  (Refs.  45  and  46).  In 
such  instances  EPA  has  provided 
guidance  on  the  hazards  of  substances 
detected  in  drinking  water  (Ref.  38),  and 
dnnking  water  professionals  have 
commented  on  how  important  this 
guidance  is  to  them  (Ref.  33  and  34) 
Therefore,  EPA  believes  that  the 
establishment  of  HAs.  including  the 
shorter-term  HAs,  is  justified  in  general 
and  specifically  for  the  substances  in 
this  rule,  all  of  which  have  been  found 
in  drinking  water.  As  stated  previously 
however,  this  rule  does  not  itself 
establish  any  HAs  but  rather  only 
requires  testing  to  develop  data  which 
EPA  may  use  to  develop  HAs. 

3.  Exposure  findings— a.  Substantial 
production.  CMA  (Ref.  1)  commented 
that  EPA  did  not  define  substantial 
production  and,  along  with  Monsanto 
(Ref.  6),  commented  that  EPA  did  not 
disclose  production  volumes  because 
they  were  Confidential  Business 
Information  (CBI).  CMA,  therefore, 
suggested  EPA  use  general  production 
ranges  to  justify  its  finding  for 
"substantial  production."  Since  these 
comments  were  received,  EPA  has 
defined  what  it  considers  substantial 
production  in  the  final  statement  of 
policy  for  TSCA  section  4(a)(l)(B)(i) 
findings  (58  FR  28736.  May  14.  1993). 
This  policy  states  that  aggregate  annual 
production  (including  imports)  in 
excess  of  1  million  pounds  is 
considered  substantial.  By  using  a  1- 
million-  pound  threshold,  only  the  top 
1 1  percent  of  the  chemicals  reported  on 
the  TSCA  inventory  are  defined  as  being 
produced  in  substantial  quantities. 
Thus,  EPA  believes  it  to  be  a  reasonable 
interpretation  of  TSCA  section  4(a)(1)(B) 
to  consider  aggregate  annual  production 
in  excess  of  1  million  pounds  to 
constitute  "substantial  production." 
Monsanto  (Ref.  6)  commented  that 
EPA  relied  on  "obsolete  TSCA 
inventory  production  information"  to 
support  its  exposure  finding.  EPA  did 
not  rely  only  on  1977  TSCA  inventory 
data,  but  also  on  the  1986  and  1990 
updates  of  these  data  and  found  that 
chloroethane  and  1,1-dichloroethane  are 
produced  in  volumes  over  100  million 
pounds,  and  1.1,2,2-tetrachloroethane 
and  1.3,5-trimethylbenzeneare 
produced  in  volumes  over  1  million 
pounds.  Because  of  these  production 
volumes  and  the  reasons  set  forth  in  the 
final  statement  of  policy  for  TSCA 
section  4(a)(l)(B)(i)  findings,  a 
substantial  production  finding  is  made 
for  these  four  substances.  EPA  is 
deferring  action  on  the  proposed  testing 
of  n-propylbenzene  under  TSCA  section 
4(a)(l)(B)(i)  because  production  is  not 


substantial  at  this  time.  However, 
because  this  chemical  has  been  found  in 
dnnking  water,  EPA  will  monitor  future 
updates  of  the  TSCA  inventory  data 
base  and  will  reconsider  the  need  for 
testing  of  n-propylbenzene  at  that  time. 
Alternatively,  EPA  may  initiate 
rulemaking  pursuant  to  sections  8(a) 
and/or  5(a)(2)  of  TSCA  to  monitor  for 
such  changes  by  requiring  the 
notification  of  the  Agency  prior  to  any 
future  manufacture,  importation  or 
processing  of  n-propylbenzene. 
b.  Substantial  release.  Several 
comments  from  industry  challenged  the 
finding  that  there  is  or  may  be 
substantial  releases  of  all  the  subject 
chemicals.  HSLA  (Ref.  5)  indicated  that 
EPA  could  not  support  a  finding  of 
potential  substantial  release  for  1,1,2,2- 
tetrachloroethane  since  it  is  a  byproduct 
of  the  closed  system  production  of 
methyl  chloroform.  HSIA  concluded 
that  the  presence  of  1,1,2,2-' 
tetrachloroethane  in  some  ground  and 
surface  waters  may  be  due  to  past  land 
disposal  of  this  chemical  which  is  no 
longer  practiced,  and  that  current 
environmental  contamination  should 
not  be  used  to  support  a  finding  of 
"substantial"  environmental  release. 
Vista  Chemical  Company  (Ref.  8) 
indicated  that  it  is  an  inadvertent 
producer  of  chloroethane,  l.l- 
dichloroethane,  and  1.1,2,2- 
tetrachloroethane,  but  that  these 
substances  are  incinerated  and  "the 
potential  for  environmental  releases  or 
public  exposure  is  insignificant." 
Monsanto  (Ref.  6)  commented  that  "in 
order  for  EPA  to  make  a  finding  under 
the  'enter(s)  the  environment  in 
substantial  quantities'  test,  there  must 
be  a  reasonable  determination  that  such 
is  the  case." 

In  the  final  statement  of  policy 
explaining  how  EPA  interprets  its  legal 
authority  to  make  TSCA  section 
4(a){l)(B)(i)  findings,  EPA  defined- 
substantial  release  for  the  majority  of 
chemicals  in  production  as  1  million 
pounds  per  year  or  10  percent  of 
production,  whichever  is  less  (58  FR 
28736,  May  14,  1993).  As  stated  in  the 
policy,  the  1  million  pounds  per  year 
threshold  is  based  on  the  existing 
information  EPA  has  about  the  releases 
of  existing  chemicals.  The  major  source 
of  information  EPA  has  about  chemical 
release  is  the  Toxics  Release  Inventory 
(TRI)  required  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  and  the' 
Pollution  Prevention  Act  of  1990. 
Section  313  of  EPCRA  requires  that 
persons  who  manufacture  or  process 
certain  listed  chemical  substances  in 
excess  of  25,000  pounds  per  year  or 
otherwise  use  chemical  substances  in 
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excess  of  10,000  pounds  per  year  report 
releases  of  listed  chemicals  to  EPA. 
Because  the  TRl  encompasses  only  a 
limited  number  of  chemical  substances 
and  categories,  and  because  companies 
only  report  once  they  meet  an 
applicable  threshold,  TRI  does  not 
represent  the  entire  universe  of 
chemicals  or  releases  of  chemicals. 
Nevertheless.  EPA  has  found  that  only 
37  percent  of  chemicals  reported  on  TRl 
have  releases  in  excess  of  1  million 
pounds  per  year.  Thus.  EPA  believes  it 
to  be  a  reasonable  interpretation  of 
TSCA  section  4(a)(l)(B)(i)  to  consider 
releases  in  excess  of  1  million  pounds 
per  year  to  constitute  "substantial 
environmental  release."  Applying  these 
criteria,  a  finding  of  substantial  release 
can  be  made  for  chloroethane. 
According  to  the  TRI.  4.86  million 
pounds  of  chloroethane  were  released  to 
the  environment  in  1989  (Ref.  11).  The 
quantity  of  1.1.2.2-tetrachloroethane 
released  to  the  environment  in  1989 
according  to  TRl  was  only  41,131 
pounds  (Ref.  11).  There  were  no  TRl 
data  available  on  1,1-dichloroethane.  n- 
propylbenzene.  or  1.3.5- 
trimethylbenzene.  and  additional 
information  on  the  extent  of  their 
release  to  the  environment  was  not 
submitted. 

CMA  (Ref.  1)  commented  that  EPA 
cannot  rely  on  TRI  data  alone  to  support 
a  finding  for  substantial  environmental 
release,  but  must  combine  these  data 
with  monitoring  and  environmental  fate 
data.  EPA  disagrees  with  CMA  that 
monitoring  and  chemical  fate  data  must 
be  considered  to  make  the  substantial 
release  finding,  and  this  position  was 
supported  by  the  cumene  ruling  in  CM<4 
et  al.  vs.  EPA.  899  F.2d  344  (5th  Qr. 
1990)  (Ref.  39).  The  TRI  data  are 
estimates  provided  by  industry  about 
chemical  release  and  therefore.  EPA 
believes  it  is  reasonable  to  rely  on  them. 
Furthermore.  EPA  does  not  interpret  the 
term  "enters  the  environment"  to 
require  it  to  demonstrate  persistence  or 
exposure. 

Monsanto  (Ref.  6)  commented  that  the 
proposed  test  rule  reported  that  over  4 
million  pounds  of  chloroethane  were 
released  to  air.  but  that  there  was  no 
information  on  the  release  to  surface 
waters  which.  Monsanto  believes, 
should  be  the  primary  information 
considered  since  surface  waters  are  a 
source  of  drinking  water.  In  1989  4.86 
million  pounds  of  chloroethane  were 
released  to  the  environment;  of  which 
71.749  pounds  were  discharged  directly 
to  water.  Although  a  much  greater 
quantity  is  released  to  air  than  is 
discharged  to  water,  there  is. 
nevertheless,  widespread  contamination 
of  drinking  water  by  chloroethane.  EPA 


believes  that  knowledge  of  how  a 
chemical  enters  the  environment  does 
not  in  itself  predict  the  uhimate 
distribution  of  that  chemical  in  the 
various  environmental  media  (air. 
water,  land)  because  a  substance  may 
migrate  between  environmental  media. 
Therefore,  EPA  believes  the  total 
amount  of  a  chemical  released  to  the 
environment  should  be  the  primary 
consideration  in  making  a  finding  for 
substantial  release. 

c.  Significant  or  substantial  human 
exposure.  The  Association  of 
Metropolitan  Water  Agencies  (AMWA) 
(Ref.  34)  commented  that  the  drinking 
water  data  are  clearly  sufficient  to 
support  a  finding  that  there  is 
substantial  exposure  to  the  five 
chemical  substances.  EPA  agrees  with 
this  comment,  as  discussed  below  in 
this  unit. 

CMA  (Ref.  1)  commented  that  EPA 
has  not  complied  with  the  cumene  court 
ruling  which  requires  EPA  to  articulate 
its  definition  of  "substantial  exposure" 
and  that  the  proposed  test  rule  for  the 
OW  chemicals  did  not  cite  the  standards 
or  criteria  by  which  EPA  defines  the 
concept  of  'substantial  or  significant' 
human  exposure  in  section  4(a)(1)(B)  of 
TSCA. 

CMA  submitted  this  comment  before 
EPA  proposed  and  Bnalized  its  policy 
statement  which  articulated  its  criteria 
for  determining  potential  substantial 
exposure  under  section  4(a)(1)(B)  of 
TSCA.  In  the  fmal  statement  of  policy 
published  on  May  14,  1993  (58  FR 
28736).  EPA  established  the  criteria  for 
substantial  human  exposure  as  100,000 
persons  in  the  general  population. 
10.000  consumers,  or  1,000  workers. 
EPA  believes  that  the  different 
numerical  thresholds  for  workers, 
consumers,  and  the  general  population 
are  necessary  to  reflect  the  inherent 
differences  in  each  probable  exposure 
scenario  (e.g.,  workers  generally  are 
exposed  on  a  more  routine  or  direct 
basis  than  consumers,  and  consumers 
are  generally  exposed  on  a  more  direct 
basis  than  the  general  public). 

Comments  on  the  application  of  the 
policy  to  chloroethane  and  1,1,2,2- 
tetrachloroethane  were  received  from 
HSIA  (Ref.  30).  HSIA  stated  that  the 
application  of  the  proposed  policy  to 
these  chemicals  was  generic,  based 
upon  total  production  volume  and 
survey  data  of  disposal  sites,  and  that  an 
attempt  should  have  been  made  to 
identify  and  analyze  source,  production 
method,  intensity,  duration,  and/or 
frequency  of  exposure.  EPA  agrees  that 
knowledge  of  these  factors  is  desirable; 
however,  such  knowledge  is  not 
required  to  make  the  substantial  human 
exposure  Bnding  under  TSCA  section 


4(a)(l)(B)(i).  These  types  of  data  are  not 
usually  available  and  testing  should  not 
be  rejected  simply  because  these  data 
are  nonexistent.  Even  if  detailed 
exposure  data  were  available,  in  the 
absence  of  reliable  health  or 
environmental  effects  data,  it  is 
impossible  to  determine  what  exposures 
are  acceptable.  Indeed,  if  adequate 
health  effects  data  were  available, 
testing  would  not  be  necessary. 

CMA  (Ref  1)  commented  that  EPA 
did  not  cite  any  data  which 
demonstrated  that  the  OW  chemicals 
have  been  found  in  drinking  water,  but 
instead  relied  on  groundwater,  soil,  and 
surface  water  monitoring  data.  CMA 
indicated  that  the  data  presented  did 
not  provide  the  "substantial  evidence" 
required  by  TSCA  to  support  exposure 
findings  because  (1)  EPA  possesses  an 
extensive  database  regarding  the  levels 
at  which  various  contaminants  have 
been  detected  in  drinking  water  sources 
around  the  country  and  these  have  been 
reviewed  in  other  exposure-based  test 
rules,  and  (2)  EPA  should  obtain  the 
available  monitoring  data  on  these 
chemicals  before  it  reaches  any 
conclusions  about  the  magnitude  of 
human  exposure.  ^— ^ 

EPA  under  TSCA  must  provide 
"substantial  evidence"  in  the 
rulemaking  record  that  there  is  or  may 
be  significant  or  substantial  human 
exposure.  The  drinking  water  data 
which  were  not  available  when  this  test 
rule  was  proposed,  have  since  been 
provided  for  comment  (56  FR  32294, 
July  15,  1991  and  57  FR  14371,  April  20. 
1992).  The  data  provided  on  July  15. 
1991.  show  that  all  five  of  these 
chemicals  have  been  found  in  drinking 
water  in  the  United  States.  This 
includes  community  drinking  water 
systems  of  America's  large  cities  (e.g., 
Miami,  Philadelphia.  Cincinnati. 
Seattle.  New  Orleans,  and  Washington, 
DC),  private  drinking  water  wells,  ^d 
finished  drinking  water  from  ground 
water.  The  presence  of  these  chemicals 
in  these  water  supplies  alone  will  result 
in  the  exposure  of  millions  of  persons 
and  supports  the  finding  of  substantial 
human  exposure.  The  data  provided  on 
April  20, 1992,  further  demonstrated 
contamination  of  drinking  water  by  the 
five  chemicals  in  this  rule. 

HSIA  (Ref.  30)  commented  that 
1,1.2,2-tetrachloroethane  is  not  a 
commercial  product,  but  an 
intermediate  to  which  there  is  no 
potential  for  human  exposure.  Also. 
HSIA  commented  that  chloroethane  is  a 
gas  at  room  temperature  and  that  human 
exposure  would  likely  be  only  by 
inhalation. 

The  information  EPA  provided  for  the 
two  supplemental  coihment  periods,  on 
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which  HSIA  did  not  comin«nt,  showed 
that  l,1.2,:^-tetrachloroethaneand 
chloroethane  have  been  found  in 
drinking  water  in  many  cities  and  states 
in  the  United  States  (56  FR  32292,  )uly 
15,  1991  and  57  FR  14371,  April  20. 
1992). 

CM  A  (Ref.  1)  and  Monsanto  (Ref.  6) 
also  commented  that  if  EPA  examined 
data  concerning  physical/chemical 
properties  and  environmental  fate  of 
these  chemicals  and  evaluated  such 
characteristics  as  volatility,  mobility, 
and  biodegradation,  that  EPA  would 
conclude  that  the  migration  of  the  OW 
chemicals  to  public  water  supplies  as  a 
result  of  groundwater  contamination  or 
surface  water  spills  is  an  unlikely 
exposure  scenario. 

Although  EPA  agrees  with  CMA  that 
surface  water  spills  (and  other  releases) 
will  result  in  some  volatilization  of  the 
chemicals,  these  chemicals  have  Similar 
Henry's  Law  constants  and 
volatilization  half-lives,  and 
chloroethane  has  been  detected  in 
drinking  water  taken  from  surface 
waters  (Ref.  10).  Therefore,  it  is 
reasonable  to  assume  that  all  of  them 
could  contaminate  drinking  water  if  a 
surface  spill  or  other  release  occurred. 
Furthermore,  groundwater 
contamination  or  releases  from 
hazardous  waste  or  landfill  sites  also 
have  potential  for  contaminating 
drinking  water.  These  chemicals  are 
stable,  transportable  in  groundwater, 
and  have  been  detected  in  drinking 
water  obtained  from  surface  and 
groundwaters  (Ref.  10).  Therefore,  it  is 
EPA's  opinion  that  the  physical/ 
chemical  properties  and  environmental 
fate  of  these  chemicals  would  suggest 
that  groundwater  contamination  and 
surface  water  spills  or  other  relnases 
could  ledd  to  exposure  via  drinking 
water. 

CMA  (Ref.  1)  commented  that  EPA 
made  no  effort  to  link  the  presence  of 
the  OW  chemicals  in  groundwater  and 
surface  water  to  activities  conducted  at 
manufacturing  and  processing  sites,  a 
shortcoming  they  concluded  was  similar 
to  that  which  the  Fifth  Grcuit  identified 
in  the  cumene  case.  Thus,  CMA 
commented,  EPA  cannot  sustain  Its 
exposure  finding  for  the  OW  chemicals 
without  some  evidence  linking  the 
activities  of  their  manufacturers  and 
processors  with  the  groundwater  and 
surface  water  samples  on  which  the 
Agency  relies. 

EPA  s  exposure  finding  does  not 
depend  solely  on  the  presence  of  these 
chemicals  in  ground  and  surface  waters, 
but  also  on  the  positive  drinking  water 
monitoring  data  which  EPA  made 
available  (56  FR  32229.  July  15,  1991 
and  57  FR  14371,  April  20, 1992).  bi 


addition,  an  exposure  finding  based  on 
distribution  in  commerce,  use,  or 
disposal,  requires  both  manufacturers 
and  processors  to  conduct  testing  under 
TSCA  section  4(b)(3)(B)(iii).  It  is. 
therefore,  not  necessary  to  specify 
linkage  to  one  group  or  another. 

Nevertheless,  EPA  believes  that  there 
is  little  doubt  that  the  presence  of  the 
three  chlorinated  OW  chemicals 
(chloroethane.  1.1-dichloroethane. 
1,1.2,2-tetrachloroethane)  is  a  result  of 
industrial  activities.  These  chemicals 
are  not  naturally  formed.  It  is  well 
known,  as  mentioned  by  many  of  the 
commenters.  that  these  chemicals  were 
landfilled  before  RCRA  requirements 
prevented  such  activities.  The  detection 
of  these  three  chemicals  at  hazardous 
waste  sites  may  certainly  be  due  to  these 
past  disposal  practices:  but  while  the 
TRl  data  would  suggest  that  small 
amounts  are  still  being  released  to  or 
injected  in  the  ground  (Ref.  11),  these 
past  and  present  disposal  practices  can 
nonetheless  contribute  to  current  and 
future  exposures. 

Concerning  the  other  OW  chemical, 
1,3.5-trimethylbenzene,  there  is 
evidence  that  it  is  released  from  non- 
petroleum  manufacturing  and 
processing  plants;  1,3,5- 
trimethylbenzene  has  been  found  in 
effluents  from  the  manufacture  of 
textiles  and  plastics  (Ref.  10).  EPA  also 
considers  1,3,5-trimethyIbenzene  to  be 
released  to  the  environment  from  the 
manufacturing,  use,  and  disposal  of 
gasoline  (Ref.  10]  because  it  is  present 
in  the  C9  hydrocarbon  fraction  in 
gasoline  (50  FR  20662,  May  17, 1985). 
In  addition,  all  four  chemicals  may  be 
accidentally  spilled  while  in  transit. 
The  Koch  Chemical  Company  (Ref. 
32)  commented  that  EPA  did  not 
support  a  finding  for  substantial  human 
exposure  to  1,3,5-trimethyIbenzene 
because  the  total  population  exposed  to 
1,3,5-trimethylbenzene  in  drinking 
water  in  three  states  (Alabama, 
Massachusetts,  and  Rhode  Island)  did 
not  exceed  200,000  persons. 

The  drinking  water  data  from  these 
three  states  indicated  that  199,000 
persons  in  the  general  population  were 
exposed  to  1,3,5-trimethylbenzene  in 
drinking  water  (Ref.  31).  EPA's  guiding 
criterion  for  finding  general  population 
exposure  substantial  under  TSCA  is 
100,000  persons.  EPA,  therefore,  has 
supported  a  finding  for  substantial 
exposure  to  1,3,5-trimethylbenzene. 

The  Koch  Chemical  Company  (Ref. 
32)  commented  that  it  and  its  customers 
for  1,3,5-trimethylbenzene  are  in  the 
states  of  Texas,  Kansas,  and  South 
Carolina  and  that  there  were  no 
drinking  water  data  from  these  states 
demonstrating  contamination  by  1,3.5- 


trimethylbenzene.  Koch,  therefore, 
believes  that  it  should  not  be  required 
to  share  in  the  testing  costs  of  1,3.5- 
trimetbylbenzene. 

EPA  did  not  present  data  from  these 
three  states  because  they  were  not 
available.  EPA  has  made  the  necessary 
findings  under  TSCA  section  4(a)(1)(B) 
to  support  testing  of  1 ,3,5- 
trimethylbenzene.  Koch,  as  the  largest 
manufacturer  of  pure  1,3,5- 
trimethylbenzene,  is  subject  to  this  test 
rule  under  TSCA  section  4(b)(3)(B).  and 
is  therefore  responsible  for  its  share  of 
the  testing  costs. 

4.  Derive  HAs  from  existing  data— a. 
Use  of  other  methods  to  derive  HAs. 
CMA  (Ref  1)  and  the  Monsanto 
Company  (Ref.6)  recommended  that, 
rather  than  requiring  further  data 
development,  EPA  consider  other 
methods  to  derive  HAs  from  existing 
data,  e.g.,  oral  LD50  values  and  subacute 
and  subchronic  inhalation  toxicity 
studies.  CMA  and  the  Monsanto 
Company  cited  Weil  and  McCollister 
(Ref.  12),  Weil  et  al.  (Ref.  13),  and 
McNamara  (Ref.  14)  as  authorities  for 
extrapolation  of  short-term  data  to  long 
term  no-eflect  levels.  CMA  and  the 
Monsanto  Company  proposed  the 
calculation  of  1-day  HAs  using  the 
LD50  divided  by  10  as  an  estimated  1- 
day  No-Observed-Effect-Level  (NOEL) 
and  lO-day  HAs  using  the  LDsadivided 
by  20  as  an  estimated  10-day  NOEL. 
According  to  CMA  and  Monsanto,  Weil 
et  al.  (Ref.  13)  found  that  the  LD50 
divided  by  20  would  encompass  the  No- 
Observed-Adverse-Effect-Level 
(NOAEL)  or  NOEL  for  a  7-day  dosing 
regimen  for  95  percent  of  the  chemicals 
they  evaluated,  and  Weil  et  al.  (Ref.  13) 
and  McNalnara  (Ref.  14)  found  that  the 
LDSO  divided  by  100  would  encompass 
the  NOAEL  or  NOEL  from  a  90-day 
study  for  95  percent  of  the  chemicals 
they  evaluated. 

While  this  statement  is  partially 
correct,  it  does  not  reflect  the 
conclusions  of  the  cited  authors  as  to 
the  usefulness  of  these  relationships  in 
predicting  longer-term  no-effect  levels 
from  LD50  data.  In  addition,  it  should 
be  noted  that  neither  Weil  and 
McCollister  (Ref.  12).  nor  Weil  et  al. 
(Ref.  13)  nor  McNamara  (Ref.  14) 
presented  any  analysis  of  potential 
extrapolations  from  LD50  values  to  1- 
day  or  lO-day  NOELs.  Wei!  et  al.  (Ref. 
13),  concluded  from  data  obtained  in 
their  laboratory  that  the  relationship 
between  the  oral  LD50  values  and  the 
9(>-day  minimum  effective  values 
(MiEs)  was  poor  and  that  the 
relationship  between  LD50  values  and 
the  7-d8y  MiEs  was  only  somewhat 
better.  Wei!  et  al.  (Ref.  13)  did  not 
recommend  extrapolation  from  the 
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LD50  to  either  the  7  or  the  90-day  MiE 
because  of  the  wide  spread  of  LD50/MiE 
ratios  (from  0.2  to  >512  for  LD50/7-day 
MiE  and  from  <0.4  to  >1.939  for  LD50/ 
90-day  MiE).  McNamara  (Ref  14). 
analyzing  literature  data  on  a  greater 
number  of  chemicals,  found  an  even 
greater  variability  in  the  relationship 
between  LD50  values  and  90-day  no- 
effect  levels  and  also  did  not 
recommend  extrapolating  bom  LD50 
values  to  a  90-day  no-effect  level. 
Burthermore.  neither  the  EPA,  nor  the 
National  Academy  of  Science  (NAS). 
has  adopted  such  a  method  of 
extrapolation.  Guidelines  for  derivation 
of  EPA  drinking  water  health  advisories 
specifically  state  that  lethality  data  are 
not  to  be  used  as  a  basis  for  these  ^ 
advisories  (Ref.  37.  page  14).  Similarly, 
the  NAS  (Ref.  22)  stated  that  it  did  not 
use  LD50S  as  a  basis  for  short-term  (24- 
hour  or  7-day)  drinking  water 
advisories.  There  may  be  a  huge  cost  to 
society  either  to  human  health  or  frt>m 
requiring  expensive  and  unnecessary 
treatment  or  providing  alternative 
drinking  water  sources  if  HAs  are  based 
on  poor  methodology. 

Vulcan  Chemicals  (Ref.  9)  commented 
that  regulatory  agencies  have  often  used 
data  from  single-dose  14-day  studios, 
primarily  LD50  or  LC50  values,  but  also 
"some  estimate  of  a  no-effect-level,"  to 
estimate  NOAELs.  While  adequate  dose- 
effect  data  from  oral  single-dose  14-day 
studies  could  be  appropriate  as  the  basis 
for  a  1-day  HA,  EPA  is  not  aware  of  any 
use  of  LDSO  data  to  estimate  NOAELs  by 
regulatory  agencies. 

CMA  (Refl)  and  Monsanto  (Ref.  6) 
presented  a  table  of  HAs  calculated  by 
the  EPA  as  compared  with  "theoretical 
HAs"  calculated  from  the  LDSO  by 
extrapolating  to  a  NOEL  using  the  above 
method,  and  then  applying  an 
uncertainty  factor  of  100.  Of  the  13 
chemicals  with  1-day  HAs  calculated 
by  EPA,  the  LD50-based  HA  was  lower 
for  1 1 .  and  was  higher  by  a  factor  less 
than  2  for  the  remaining  two  chemicals. 
Hence,  the  LD50-based  value  was 
usually  as  protective  as  the  EPA  value 
for  the  1-day  HA.  Of  the  seven 
chemicals  with  10-day  HAs  calculated 
by  EPA.  however,  the  LD50-based  HA 
was  higher  than  the  EPA  HA  for  four 
chemicals.  For  two  of  these  chemicals, 
the  LD50-based  HA  was  higher  by  a 
factor  of  about  2  and  for  the  other  two 
chemicals,  the  LD50-based  HA  was 
higher  by  a  factor  of  about  10.  Hence, 
this  method  of  estimation  is  not  as 
protective  for  the  10-day  HA  as  the  EPA 
value. 

CMA  (Ref.  1)  proposed  that  EPA 
establish  theoretical  HAs  based  on 
LDSOs  and  allow  manufacturers  and 
processors  the  option  of  conducting 


short-term  studies  if  they  found  the 
proposed  HA  levels  unacceptable.  In 
view  of  the  diminished  protectiveness 
of  lO-day  HAs  by  the  LDSO  method,  as 
noted  above,  EPA  concludes  that  this 
approach  is  not  acceptable.  CMA  also 
suggested  that  EPA  compare  the 
NOAELs  identified  in  90-day  studies  to 
values  based  on  LDSOs.  The  work  by 
Weil  et  al.  (Ref.  13)  and  McNamara  (Ref 
14)  addressed  this  issue,  as  discussed 
previously,  and  concluded  that  the 
relationship  between  LDSO  values  and 
90-day  no-effect  or  minimal  effect 
levels  was  too  poor  for  the  LDSO  to  be 
used  as  a  basis  for  extrapolation  to  90- 
day  exposure.  Hence,  there  would 
appear  to  be  no  justification  for  EPA  to 
adopt  this  approach.  CMA  also  noted 
that  EPA  has  established  shorter-term 
HAs  based  on  NOAELs  identified  in  90- 
day  and  lifetime  studies,  and  that  EPA 
should  consider  doing  so  for  these 
chemicals,  and  remove  the  requirement 
for  the  separate  14-day  studies  from  the 
test  rule.  While  EPA  has  used  this 
suggested  approach  as  a  conservative 
measure  in  the  absence  of  short-term 
exposure  data,  these  HAs  may  be 
revised  as  new  data  become  available. 

b.  Chloroethane  data.  CMA  (Ref.  1), 
HSIA  (Ref.  S)  and  the  Dow  Chemical 
Company  (Ref.  2)  commented  that  EPA 
should  use  the  available  short-term  and 
subchronic  inhalation  toxicity  studies 
(Refs.  15-17)  on  chloroethane  to  derive 
drinking  water  HAs  or  should  support 
its  apparent  conclusion  that  these  data 
are  insufficient  as  the  basis  for  HAs.  To 
use  these  data  EPA  would  have  to 
extrapolate  from  inhalation  to  oral 
exposure,  which  can  usually  only  be 
justified  when  adequate 
pharmacokinetic  data  for  both  routes  are 
available  and  indicate  that  the  fate  of 
the  chemical  is  not  strongly  route- 
specific,  or  when  the  available  toxicity 
data  indicate  that  toxicity  by  both  routes 
is  similar.  For  chloroethane,  however, 
pharmacokinetic  data  for  both  routes  are 
inadequate  and  toxicity  data  for  oral 
exposure  are  lacking.  In  addition,  the 
available  short-term  and  subchronic 
studies  do  not  fully  conform  to  the  14- 
day  repeated-dose  and  90-day  toxicity 
test  guidelines. 

The  Dow  Chemical  Company  (Refs.  2 
and  3)  and  HSIA  (Ref.  5)  commented, 
based  on  calculations  of  theoretical 
retained  inhaled  dose  and  oral  dose, 
that  tissue  concentrations  of 
chloroethane  and  its  metabolites 
attained  at  the  high-dose  in  the 
inhalation  studies  would  exceed  those 
resulting  from  drinking  water 
administration  at  the  solubility  limit  of 
chloroethane.  Because  data  regarding 
absorption,  distribution,  and 
elimination  of  chloroethane  are  not 


available,  such  theoretical  calculations 
may  have  little  validity  in  terms  of 
actual  tissue  concentrations.  EPA  agrees 
with  the  statement  by  the  Dow  Chemical 
Company  (Ref  2)  that  "data  obtained  by 
routes  other  than  the  most  relevant 
should  be  used  with  caution  and  on  a 
case-by-case  basis." 

Both  the  Dow  Chemical  Company 
(Ref.  3)  and  HSL\  (Ref.  5)  mention  that 
a  single-ex[}osure  inhalation  disposition 
study  is  being  initiated  at  the  Dow 
Chemical  Company  to  clarify 
assumptions  used  in  calculating  the 
retained  inhalation  dose.  EPA  believes 
that  this  objective  may  be  met  by  the 
study,  but  because  this  study  looks  only 
at  disposition  from  inhalation  exposure, 
it  cannot  be  used  to  predict  disposition 
from  the  oral  route  of  exposure. 

c.  1 ,1-dichloroethane  aata.  The  Dow 
Chemical  Company  (Ref.  2)  commented 
that  an  NQ  gavage  study  (Ref.  18)  and 
a  drinking  water  study  of  1,1- 
dichloroethene  by  Klaunig  et  al.  (Ref. 
19)  were  not  mentioned  in  the  proposed 
test  rule  and  should  be  considered.  EPA 
did  evaluate  and  cite  the  NCI  study  (Ref. 
18)  in  the  proposed  test  rule  (55  FR 
21393  at  21395-6  and  21399,  May  24, 
1990).  This  study  was  considered 
inadequate  for  the  derivation  of  10-day, 
Longer-Term  and  Lifetime  HAs  because 
the  subchronic  portion  of  the  study  was 
only  6  weeks  in  duration  and  did  not 
include  histopathological  examinations 
and  because  of  the  high,  compound- 
related  mortality  in  both  low-dose  and 
high-dose  male  rats  in  the  chronic 
portion  of  the  study.  The  study  by 
Klaunig  et  al.  (Ref.  19)  provides  limited 
information  on  the  toxicity  to  male  mice 
following  24-  and  S2-week  exposures 
to  1,1-dichloroethane  in  drinking  water. 
The  protocol  falls  far  short  of  the 
proposed  subchronic  oral  toxicity 
guidelines  or  the  chronic  oral  toxicity 
guidelines  because  only  one  species  and 
sex  were  used,  only  two  dose  levels 
were  administered,  and  a  limited 
number  of  toxicological  endpoints  were 
evaluated. 

d.  1.1,2.2-tetrachhro€thane  data.  The 
Dow  Chemical  Company  (Ref.  2) 
commented  that  the  two  studies  of 
tetrachloroethane  by  NQ  (Ref.  20)  and 
Gohlke  et  al.,  (Ref.  21)  were  rejected  by 
EPA  with  no  explanation  of  why  they 
were  considered  inadequate,  leaving  the 
reader  to  infer  that  they  were  rejected 
becau:'>e  of  apparent  disagreement 
between  the  results.  EPA  pointed  out  in 
the  proposed  test  rule  that  the  NCI  study 
(Ref.  20)  was  considered  inadequate  for 
estimating  10-day,  Longer-term,  and 
Lifetime  HAs  because  the  subchronic 
range-finding  study  was  only  6  weeks 
long  and  did  not  include 
histopathological  examinations  and 
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because  in  the  chronic  study,  high 
compound-related  mortality  that  may 
have  been  associated  with  pneumonia 
oocunred  in  the  female  rats  at  both 
treatment  levels.  The  Gohike  et  al.  study 
(Ref.  21),  conducted  by  gavage  in  male 
rats  for  2.  4.  or  10  days,  6  weeks,  and 
27  weeks  is  not  consistent  with  the 
proposed  14-day  oral  toxicity  test 
guideline  or  the  subchronic  test 
guideline  in  terms  of  number  of  species 
and  sexes,  dose  levels,  and  toxicological 
endpoints.  Furthermore,  the  reporting  of 
methods  and  results  was  inadequate  to 
mipport  evaluation  of  dose-effect- 
duration  relationships  or  meaningful 
comparison  with  the  NQ  study  (Ref 
20). 

e.  1, 3, 5-trimethylbenzene  data.  The 
Dow  Chemical  Company  (Ref.  2)  and  the 
Koch  Chemical  Company  (Ref.  32) 
commented  that  EPA  did  not  explain 
why  the  prior  toxicity  studies  on 
commercial  C9  solvents,  conducted 
under  a  section  4  test  rule,  are 
inadequate  for  evaluating  the  toxicity  of 
1.3,5-trimethylbenzene.  In  the  proposed 
test  rule  for  the  OW  chemicals,  EPA 
indicated  that  inhalation  data  on  a 
mixture  that  may  contain  as  little  as  15 
percent  trimethylbenzenes  (actual 
amount  is  8  percent)  is  not  appropriate 
for  evaluating  the  oral  toxicity  of  pur« 
1,3.5-trimethyIbenzene.  Evidence  of 
toxicity  fipom  exposure  to  such  a  mixtxire 
could  be  due  to  components  of  the 
mixture  other  than  1.3,5- 
trimethylbenzene.  or  to  additive  or 
interactive  effects  of  the  various  mixture 
components  making  it  unlikely  that 
effeas  could  be  attributed  to  1,3,5- 
trimethylbenzene  alone.  Even  if  that 
were  the  case,  extrapolation  from 
inhalation  to  oral  exposure  would 
usually  require  additional  supporting 
evidence  as  previously  discussed  for 
chloroethane. 

5,  Coordination  of  testing  needs  with 
oU>erbmnches  and  agencies.  CMA  (Ref. 
1)  and  Monsanto  Company  (Ref.  6) 
conamented  that  three  of  the  compounds 
mchtded  in  the  proposed  test  rule  are 
also  the  subjects  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  toxicological  profiles.  These 
three  compounds  are  chloroethane,  1,1- 
dichloroethane.  and  1.1,2,2- 
tetrachloroethane.  Both  CMA  and  the 
Monsanto  Company  recommended  that 

?^'^«°'"'i'°^^^  ^*^  '®^^"8  proposal  with 
ATSDR's  data  needs.  The  Monsanto 
Company  further  suggested  that  testing 
needs  and  priorities  be  coordinated 
through  the  Interagency  Testing 
Committee  (ITC).  While  the  ITC 
provides  one  mechanism  for 
coordination  of  testing,  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
can  and  does  take  testing 


recommendations  from  other  branches 
of  EPA  or  from  other  agencies  and 
initiates  action  on  these 
recommendations. 

CMA  further  recommended  that  EPA 
defer  hirther  rulemaking  under  section 
4  of  TSCA  until  ATSDR  completes  its 
identificaUon  of  priority  data  needs  for 
the  above  three  chemicals.  EPA  notes 
that  ATSDR  has  issued  a  Toxicological 
Profile  for  each  of  these  3  chemicals  in 
which  data  needs  are  identified  (Refs. 
25,  26,  and  27).  In  addition,  in  October 
1991,  ATSDR  identified  priority  data 
needs  for  chloroethane  (56  FR  52178 
October  17, 1991)  to  be  oral  toxicity  ' 
studies  with  acute  (14  days  or  less)  and 
intermediate  (15-365  days)  duration 
exposure.  Subsequent  communication 
with  ATSDR  confirmed  that  these 
priority  data  needs  for  chloroethane  will 
be  satisfied  by  the  testing  required  in 
this  rule  (Ref.  29).  ATSDR  has  not 
identified  priority  data  needs  for  1,1- 
dichloroethane  and  1.1.2,2- 
tetrachloroethane  (Ref.  29).  but  the 
ATSDR  Toxicological  Profiles  (Refs.  26 
and  27)  indicated  that  oral  toxicity 
studies  of  intermediat'h  duration  are 
needed.  The  testing  re<|uired  by  this 
final  test  rule  should  satisfy  the  data 
needs  identified  thus  far  by  ATSDR  for 
both  these  chemicals.  ATSDR  also  lists 
testing  needs  in  addition  to  what  OW 
has  requested,  but  it  is  uncertain  when 
these  testing  programs  vrill  be  initiated 
by  ATSDR,  NTP.  or  EPA.  Because  of 
this,  EPA  will  not  defer  rulemaking  to 
require  testing  which  it  needs  now  to 
develop  HAs.  Also,  ATSDR  is  required 
to  coordinate  with  EPA  to  avoid  the 
conduct  of  duplicative  research  (55  FTl 
11566.  March  28. 1990).  and  therefore, 
v«ll  be  aware  of  EPA 's  artion  and  will 
take  it  into  consideration. 

CMA  (Ref.  1)  commented  that 
although  the  same  set  of  concerns 
underlies  OWs  and  ATSDR's  research 
agendas  with  regard  to  the  above  three 
chemicals  (i.e..  contamination  of 
drinking  water  from  chemicals  at 
hazardous  waste  sites),  there  is  no 
indication  that  OW  and  ATSDR 
consulted  with  each  other  about  the 
testing  that  would  best  meet  their 
common  needs.  EPA  and  ATSDR  are 
required  to  take  note  of  each  other's 
activities.  In  this  case,  both  agencies 
simultaneously  and  independently 
proposed  the  same  priority  testing  needs 
for  chloroethane  including  oral  toxicity 
studies  in  drinking  water  for  short-term 
exposure  and  for  subchronic/ 
intermediate  expxwure  (EPA:  55  FR 
21393.  May  24, 1990  and  ATSDR:  56  FR 
52178.  October  17, 1991).  EPA  believes 
the  agreement  of  ATSDR  on  the  needed 
tesang  further  supports  EPA's  decision 
to  require  these  tests.  EPA  also  believes 


that  any  duplication  of  effort  which  may 
have  occurred  will  be  minimized  in  the 
future  by  relying  on  the  recently 
developed  Master  Testing  Ust  (Ref  28) 
*°  «^>nate  testing  with  ATSDR.  It 
shouKd  be  noted,  however,  that  the 
testing  needs  identified  by  ATSDR  n-ere 
not  an  fexact  duplication  of  the  testing 
proposedsjw  EPA.  ATSDR's  concerns 
extend  beydn4drinking  water  exposure 
to  other  pathways  of  oral  exposure  and 
to  inhalation  and  dermal  exposure 
whereas  OWs  cpnc^s  are  focused  on 
the  effects  of  these  substances  as  a  resuh 
of  consuming  contamiriated  drinkina 
water.  \  ^ 

6.  Proposed  testing  and  test 
standards.  CMA  (Ref.  1).  Eastman 
Kodak  (Ref.  4).  HSIA  (Ref.  5).  and 
Vulcan  (Ref.  9)  commented  that  a 
separate  14-day  study  should  not  be 
conducted  to  determine  a  NOAEL  or 
LOAEL  that  could  be  extrapolated  from 
a  90-day  study.  The  CMA  (Ref.  1).  the 
Monsanto  Company  (Ref.  6),  Vulcan     --.^ 
(Ref.  9),  and  Shell  Oil  Company  (Ref  7} 
also  commented  that  14-day  studies  are 
generally  used  only  as  range-finding 
studies  for  longer  term  studies  and. 
along  ^^^th  Kodak  (Ref.  4),  commented 
that  they  have  little  value  for  regulatory 
use  because  of  their  short  duration  In 
contrast,  the  Dow  Chemical  Company 
(Ref.  2)  urged  EPA  to  use  resulu  from 
a  routine  2-week  probe  study  to 
OTtimate  the  10-day  HA,  and  vahdate 
the  value  using  data  from  the  9(>-day 
study.  Dow  further  suggested  that  EPA 
pve  manufacturers  or  processors  who 
find  such  a  10-day  HA  unacciptable  the 
option  of  conducting  a  14-day  study 
using  a  protocol  that  they  would  submit 
for  EPA  approval. 

EPA  has  attempted  to  base  estimated 
10-day  HAs  on  routine  probe  studies, 
but  uncertainties  associated  with  the 
results  from  the  usual  probe  study,  even 
when  interpreted  in  light  of  findings  in 
on  associated  90-day  study,  diminish 
the  confidence  that  can  be  placed  in  the 
l(>-<iay  HA.  Further,  uncertainties  in  the 
studies  would  compel  EPA  to  apply 
higher  uncertainty  factors,  possibly 
resulting  in  lower  HA  values.  NOAELs 
and  LOAELs  identified  from  studies 
suitable  for  use  in  determining  a 
Longerterra  or  Lifetime  HA  are  often 
lower  than  those  determined  in  the  14- 
day  study.  Extrapolating  the  NOAEL 
and/or  LO.\EL  from  a  90-day  study 
would  likely  result  in  a  lower  10-day 
HA.  Low  HA  values  lead  to  higher 
clea/i-up  costs  and  in  some  cases  the  use 
of  alternative  drinking  water  sources 
with  addiUonal  costs  and  hardships  to 
the  consumer.  These  uncertainties 
would  not  be  addressed  in  a  consistent 
manner  by  giving  the  manufacturers/ 
processors  the  option  to  perform  a  14- 
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day  test  when  they  find  an  HA 
■■unacceptable"  (i.e.,  too  low). 
Therefore.  EPA  believes  the  NOAEL 
and/or  LOAEL  from  the  14-day  study 
should  be  used  to  estimate  1-  and  10- 
dav  HAs  whenever  possible. 

CM  A  (Ref.  1}  and  the  Monsanto 
Chemical  Company  (Ref.  6)  suggested 
that  if  a  14-day  study  is  believed 
necessary,  the  test  animals  should  be 
subject  only  to  gross  necropsy.  EPA 
believes  that  for  the  purposes 
contemplated  by  this  rule,  a  14-day 
study  should  be  as  comprehensive  in  its 
examination  of  endpoints  as  a  90-day 
study  and  should,  therefore, 
hi.stologically  examine  the  same  organs 
and  tissues  as  required  in  the  90-day 
study.  To  do  less  might  result  in  an 
important  endpoint  of  toxicity  being 
overlooked.  EPA.  however,  has 
reconsidered  the  requirement  to  do 
histological  analysis  of  the  lungs, 
kidney  and  liver  of  all  animals  in  both 
the  14-day  and  90-day  tests.  This 
provision  has  been  modified  in  this 
final  ruleat  §799.5075(c)(l)(i)(B)(J4) 
and  (2)(i)(B)(2)  to  require  that  only  the 
lungs  be  examined  in  all  animals,  while 
the  liver  and  kidney  need  to  be 
examined  in  only  the  high  dose  animals, 
and  in  the  lower  dose  animals  only  if 
effects  are  seen  in  those  organs  in  the 
high  dose  group. 

Vulcan  Chemicals  (Ref.  9)  apparently 
believes  that  full  histopathological 
examinations  were  proposed  for  the 
satellite  group  in  the  14-day  study,  but 
both  the  proposed  I'J-day  guideline 
(under  §  795.257(e)(l  1  )(vi))  and  the  final 
14-day  guideline  (under 
§  798.2650(e)(ll)(vi))  specify  that  only 
tissue  or  organs  identified  as  showing 
effects  in  the  treated  groups  would  have 
to  be  examined  histopathologically  in 
the  satellite  groups.  The  same 
requirement  exists  for  the  90-day  test. 

The  Shell  Chemical  Company  (Ref.  7) 
stated  that  measurements  of  clinical 
chemistry  and  hematology  do  not 
appear  justified.  EPA  believes  that  such 
measurements  are  necessary  for  a 
complete  assessment  of  potential 
to.xicity.  EPA  has.  however,  deleted  the 
requirement  to  analyze  for  ornithine 
decarboxylase  and  total  bilirubin  in  the 
14-day  study  at 

§  799.5075(c)(l)(i)(B)(IJ).  EPA  has  also 
revised  its  requirement  for  clinical 
biochf  inistry  determinations  on  blood 
in  the  14-day  study;  these 
measurements  are  now  recommended, 
instead  of  required,  to  be  done  twice  in 
the  14-day  study,  thus  making  the 
requirement  consistent  with  the  90-day 
test  guideline. 

The  Dow  Chemical  Company  (Ref.  2) 
believed  that  clarification  of  both  the 
14-day  and  the  90-day  test  guidelines 


is  needed  concerning  the  clinical 
chemistry  and  hematologic  parameters 
to  be  evaluated  in  the  satellite  group. 
EPA  believes  that  the  guideline  for  the 
14-day  and  90-day  studies  is  quite  clear 
under  §  798.2650(e)(9)(i)  where  it  .states 
that  "examinations  shall  be  made  on  all 
animals  of  each  sex  in  each  group  for 
rodents  (including  the  satellite  groups 
required  by  the  modifications  under 
§  799.5075(c)(l)(i)(B)(4)  and  (2)(i)(B)(  J)l, 
and  all  animals  when  non-rodents  are 
u.sed  as  test  animals"  (i.e..  there  is  no 
satellite  group  when  non-rodents  are 
used).  In  other  words,  clinical  chemistry 
and  hematological  evaluations  must  be 
made  on  all  animals  in  the  studies 
including,  when  rodents  are  used, 
animals  in  the  satellite  groups. 

Vulcan  Chemicals  (Ref.  9)  suggested 
that  EPA  use  the  recent  NTP  protocol 
for  14-day  studies,  apparently  to  show 
that  it  is  less  extensive  than  the 
proposed  test  guideline.  EPA  observes 
that  the  purpose  of  the  NTP  14-day 
study  is  limited  to  range  finding, 
whereas  the  purpose  of  the  lest  required 
by  this  rule  is  not  only  range  finding, 
but  also  to  provide  data  suitable  as  the 
basis  for  short-term  HAs. 

CMA  (Ref.  1),  Eastman  Kodak  (Ref.  4), 
and  the  Shell  Oil  Company  (Ref.  7) 
objected  to  the  proposed  use  of  five  dose 
levels  (instead  of  three  or  four)  in  the 
14-day  test.  CMA  and  Monsanto  (Ref.  6) 
also  objected  to  the  proposed 
modification  of  the  90-day  test 
guideline  which  would  require  five  dose 
levels  be  used.  Eastman  Kodak, 
apparently  unaware  of  the  proposed 
modification  which  would  require  five 
dose  levels  in  the  90-day  study,  argued 
that  the  14-day  study  should  have  three 
dose  levels  to  be  consistent  with  the  90- 
day  study.  EPA  has  considered  these 
comments  and  has  decided  to  require 
that  three  dose  levels  be  used  in  both 
the  14-day  and  90-day  tests. 

CMA  (Ref.  1),  HSIA  (Ref.  5),  the 
Monsanto  Company  (Ref.  6),  and  the 
Eastman  Kodak  Company  (Ref.  4) 
commented  that  if  the  14-day  repeated- 
dose  oral  toxicity  guideline  cannot  be 
eliminated  it  should  be  modified  so  that 
it  is  identical  to  OECD's  14-day  test 
(Ref.  23),  or  at  a  minimum,  "consistent" 
with  it.  EPA  notes  that  the  14-day 
guideline  is  similar  to  the  OECD 
guideline,  with  the  following 
exceptions:  the  TSCA  14-day  repeated- 
dose  oral  toxicity  guideline  specifies  a 
greater  number  of  animals  per  dose  level 
and  an  ophthalmological  examination. 
EPA  is  requiring  the  ophthalmological 
examination  as  an  additional  means  to 
observe  the  systemic  effects  of  the  test 
chemical  and  to  make  the  14-day  test 
consistent  with  the  90-day  test.  EPA  is 
also  requiring  that  20  animals  instead  of 


10  be  used  at  each  dose  level.  The  OECD 
guideline  states  that  "at  least  10  animals 
(5  female  and  5  male)  should  be  used  at 
each  dose  level."  Obviously  this  OECD 
requirement  does  not  preclude  using 
larger  numbers  of  animals.  Other  than 
additional  animals  and  the 
ophthalmological  exam,  the  protocols, 
including  endpoints  of  toxicity,  are 
virtually  the  same. 

Vulcan  Chemicals  (Ref.  9),  the 
Eastman  Kodak  Company  (Ref.  4)  and 
the  Dow  Chemical  Company  (Ref.  2) 
expressed  concern  about  the 
"excessive"  number  of  animals  required 
by  the  proposed  14-day  guideline.  CMA 
(Ref.  1)  stated  that  EPA  must  justify  the 
increase  in  the  number  of  animals  in  the 
proposed  14-day  guideline.  EPA  is 
requiring  the  14-day  test  to  satisfy  the 
need  for  health  effects  data  on  which  to 
base  short-term  HAs.  EPA  believes  the 
additional  animals  are  necessary  to 
assure  that  short-term  HAs  can  be  based 
on  test  results  whose  statistical  validity 
won't  be  compromised  by  a  loss  of 
animals  during  the  test.  EPA  believes 
the  number  of  animals  per  dose  level  is 
the  lowest  possible  to  achieve  adequate 
and  reliable  results. 

The  Eastman  Kodak  Company  (Ref.  4) 
stated  that  the  exposure  conditions 
should  be  consistent  with  the 
subchronic  guideline  which  allows 
dosing  5  days/week  even  though  the 
subchronic  guideline  states  a  preference 
for  dosing  on  7  days/week.  Eastman 
Kodak  recommended  consistency  in  the 
dosing  schedule  so  that  the  14-day 
study  can  be  used  to  set  subchronic 
dose  levels.  EPA  believes  that  daily 
dosing,  because  it  is  uninterrupted 
exposure,  is  more  relevant  to  drinking 
water  exposure.  EPA  also  believes  that 
dosing  for  14  days  is  useful  in  setting 
dose  levels  for  longer  duration  studies, 
including  studies  with  a  5  day/week 
dosing  regimen.  If  Eastman  Kodak 
believes  that  consistency  in  dosing  is 
vital  to  the  integrity  of  these  two 
studies,  then  the  option  is  available  and 
preferable  that  dose  administration  in 
the  subchronic  study  be  conducted  7 
days./week  instead  of  5  days/week. 

Vulcan  Chemicals  (Ref.  9)  claimed 
that  when  the  highest  dose  in  the  14- 
day  protocol  is  sufficiently  high  to  cause 
observable  toxicity,  the  lower  doses  may 
be  too  high  to  allow  the  determination 
of  a  NOAEL.  EPA  believes  that  this  will 
not  be  a  problem  because  the  test  rule 
requires  that  the  doses  be  spaced 
appropriately  so  that  the  lowest  dose 
level  produces  no  evidence  of  toxicity. 

The  Eastman  Kodak  Company  (Ref.  4] 
commented  that  the  age  and  weight 
requirements  for  non-rodent  species  in 
the  proposed  14-day  guideline  may  be 
too  rigid  because  of  limitations  on  the 
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availability  of  these  species  and  greater 
variability  in  their  ages  and  weights. 
EPA  believes  that  animals  will  be 
available  and  points  out  that  these  age 
and  weight  requirements  are  consistent 
with  those  already  established  for  the 
90-day  and  chronic  oral  toxicity 
studies. 

The  Eastman  Kodak  Company  (Ref.  4) 
expressed  concern  that  the  specification 
of  drinking  water  as  the  preferred  route 
of  exposure  may  not  be  appropriate  for 
a  general  14-day  study  guideline.  EPA 
notes  that  the  proposed  14-day 
guideline  provided  forgavage,  dietary  or 
capsule  administration  in  the  event  that 
drinking  water  administration  is  not 
feasible. 

CMA  (Ref.  1)  and  the  Monsanto 
Company  (Ref.  6)  claimed  that  to  attain 
the  limit  value  of  1.000  mg/kg/day  as 
specified  for  the  limit  tests  in  the  90- 
day  and  the  1 4-day  test  guidelines,  a 
400-g  rat  will  have  to  consume  40  ml/ 
day  of  drinking  water  containing  10  mg/ 
ml  (10,000  mg/L)  of  the  test  material. 
This  concentration  is  above  the  limits  of 
solubility  in  water  for  the  selected 
chemicals. 

EPA  points  out  that  the  14-day  and 
90-day  test  guidelines  require  that 
ideally  the  rats  be  almost  6  weeks  of  age 
or,  in  any  case,  no  more  than  8  weeks 
of  age  at  the  start  of  the  test.  Hence,  the 
rats  will  be  smaller  than  400  g  and  will 
be  consuming  proportionately  larger 
amounts  of  water.  Nevertheless,  the 
drinking  water  concentration  required 
to  deliver  a  dose  of  1.000  mg/kg/day  in 
the  subchronic  study  would  be 
somewhat  higher  than  the  limits  of 
solubility  for  the  most  soluble  chemicals 
(chloroethane  and  1.1-dichloroethane). 
about  twice  as  high  for  1.1.2,2- 
tetrachloroethane.  and  orders  of 
magnitude  higher  for  the  least  soluble 
chemical,  1,3,5-triniethylbenzene. 
Ther^ore,  the  limit  tests  for  all  four 
compounds  would  likely  have  to  be 
carried  out  by  gavage,  which  is  an 
alternative  offered  by  the  guidelines. 

CMA  (Ref.  1)  and  the  Monsanto 
Company  (Ref.  6)  questioned  the 
relevance  of  gavage  testing  to  drinking 
water  exposure  scenarios.  While  EPA 
believes  that  gavage  administration  is 
less  desirable,  it  also  believes  that 
results  of  gavage  administration  have 
relevance  to  assessment  of  human  risk 
from  drinking  water  exposure,  based  on 
considerable  experience  analyzing 
results  from  such  studies.  Depending  on 
toxic  potency,  it  may  be  possible  to 
conduct  the  full  three-dose  14-day  and 
90-<lay  studies  for  the  three  more 
soluble  compounds  via  drinking  water. 
The  test  guidelines  specify  only  that  the 
highest  dose  should  produce  toxic 


effects,  and  do  not  specify  the  highest 
dose  in  mg/kg/day. 

Eastman  Kodak  (Ref.  4)  commented 
that  the  proposed  14-day  guideline 
should  not  state  a  preference  for  one 
rodent  and  one  non-rodent  species,  but 
rather  should  be  consistent  with  the 
subchronic  guideline,  which  allows  a 
choice  between  a  rodent  and  non-rodent 
species  and  does  not  require  two 
species.  EPA  notes  that  the  proposed 
14-day  guideline  was  consistent  with 
the  proposed  9C>-day  subchronic 
guideline  in  that  both  specified  testing 
in  two  species,  preferably  (but  not 
^l^,  'o  be)  a  rodent  and  non-rodent. 

CMA  (Ref.  1).  the  Eastman  Kodak 
Company  (Ref.  4).  and  the  Monsanto 
Company  (Ref.  6)  objected  to  the 
requirement  for  the  use  of  two  species 
in  the  14-day  test;  Monsanto  also 
objected  to  the  requirement  of  two 
species  in  the  90-day  test.  CMA  and 
Monsanto  argued  that  the  requirement 
for  two  species  is  not  necessary  to 
determine  the  most  sensitive  species 
because  the  most  sensitive  species  can 
be  determined  by  comparing  LDso 
values.  EPA  has  reconsidered  its 
proposal  to  conduct  both  tests  in  two 
species  and  has  decided  to  require  that 
both  tests  be  conducted  in  one 
mammalian  species,  preferably  a  rodent, 
but  a  non-rodent  may  be  used.  EPA 
believes  this  decision  brings  these  tests 
into  conformity  with  similar  tests 
required  under  TSCA.  EPA  has  also 
clarified  that  the  same  species  and 
strain  of  animal  should  be  used  in  both 
tests.  Concerning  the  most  sensitive 
species,  EPA  is  not  aware  of  any 
validation  of  the  use  of  a  single-dose 
LD50  study  as  a  predictor  of  species 
sensitivity  for  longer-term  exposure. 

The  Eastman  Kodak  Company  (Ref.  4) 
stated  that  a  satellite  group  should  not 
be  required  if  the  14-day  study  is  being 
conducted  as  a  range-finding  study,  but 
rather  should  be  optional  as  it  is  in  the 
subchronic  guideline.  EPA  points  out 
that  the  14-<iay  study  is  not  only 
intended  to  furnish  range-finding 
information  but  also  to  provide  a  basis 
for  short-term  criteria  for  the  protection 
of  human  health.  Also,  if  rodents  are 
selected  as  the  test  animal,  the  satellite 
group  is  required  for  the  90-day  study 
(at  §  799.5075(c)(2)(i)(B)(  J))  as  well  as 
for  the  14-day  study  to  assess 
reversibility  of  effects. 

CMA  (Ref.  1)  and  the  Shell  Oil 
Company  (Ref.  7)  questioned  how  data 
on  reversibility,  persistence,  and 
delayed  occurrence  of  toxic  effects  from 
the  satellite  groups  can  be  used  to 
calculate  HAs  and  CMA  recommended 
that  the  requirements  for  the  satellite 
groups  be  removed  from  the  test 
guidelines.  EPA  uses  this  information. 


when  available,  to  aid  in  deciding 
whether  a  given  dose  level  constitutes  a 
NOAEL.  LOAEL.  or  Frank  Effect  Level 
(FEL).  For  example,  a  mild  effect,  which 
was  not  clearly  adverse  and  which 
disappeared  during  the  recovery  period 
would  be  judged  evidence  that  the  dose' 
level  was  a  NOAEL  Conversely,  a  mild 
effect,  which  was  not  cleariy  adverse  as 
seen  at  the  end  of  dosing  but  which 
progressed  to  a  slight  degenerative 
chan^  during  the  post-exposure  period 
would  be  judged  evidence  that  the  dose 
level  constituted  a  LOAEL. 

CMA  (Ref.  1)  also  suggested  that  for 
delayed  toxic  effects,  information  that  a 
structurally  related  chemical  produces 
such  effects  should  be  considered  to 
justify  a  satellite  group  on  a  case-by-case 
basis.  EPA  believes  that  this  approach 
would  prevent  detection  of  delayed 
toxicity  for  some  chemicals  and  that  it 
does  not  answer  the  need  for 
information  on  reversibility  and 
persistence  of  effects. 

7.  Reporting  requirements.  The  Dow 
Chemical  Company  (Ref.  2)  stated  that 
EPA  should  clarify  that  submission  of 
study  plans  may  occur  any  time  (rather 
than  45  days  or  more)  prior  to  initiation 
of  testmg,  consistent  with  changes  to  40 
CFR  part  790  (55  FR  18881.  May  7. 
1990)  that  became  effective  June  21. 
1990.  EPA  agrees  and  has  provided 
clarification  in  Unit  III.E.  of  this 
preamble. 

8.  Keep  the  record  open  for  additional 
data.  The  Dow  Chemical  Company  (Ref 
2)  believes  that  additional  data  may  be 
available  now  or  under  development 
now  or  in  the  future.  Dow  urged  EPA  to 
keep  the  record  open  for  submission  of 
studies  that  may  become  available 
before  issuance  of  the  final  rule.  EPA 
requested  such  additional  data  in  the 
proposed  test  rule  published  on  May  24, 
1990.  All  additional  studies  that  were 
submitted  or  cited  were  evaluated.  The 
only  study  cited  as  in  progress  (Refs.  3 
and  5)  is  an  inhalation  pharmacokinetic 
study  of  chloroethane.  performed  by 
Dow.  Even  when  this  study  is  complete, 
however,  it  will  not  obviate  the  need  for 
the  testing  required  by  this  rule  because 
It  will  not  predict  or  assist  in  evaluating 
the  toxicity  of  chloroethane  by  the  oral 
route. 

9.  Economic  analysis  of  proposed 
rule.  The  Monsanto  Company  (Ref.  6) 
and  CMA  (Ref.  1)  estimated  that  the  14- 
day  repeated  dose  testing  proposed  by 
EPA  will  cost  $250,000  for  two  rodent 
species  or  $300,000  for  a  rodent  and  a 
non-rodent  species.  They  did  not 
specify  whether  this  estimate  is  the  cost 
of  the  14-day  study  for  each  chemical 
or  for  all  the  chemicals,  but  did 
comment  that  it  considered  the  cost 
burdensome.  In  the  proposed  test  rule. 
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EPA  estimated  the  total  testing  cost  per 
chemical  for  the  14-  and  90-day  studies 
at  $396,130  to  $579,590.  The  probability 
that  this  cost  would  cause  an  adverse 
economic  impact  was  considered  low 
(Ref.  35).  Also,  the  cost  of  the  testing 
program  required  by  this  final  rule 
($219,000  to  $328,000)  is  considerably 
less  than  that  of  the  proposed  testing, 
mostly  due  to  reducing  the  number  of 
species  to  be  tested  from  two  to  one,  and 
reducing  the  number  of  doses  from  five 
to  three. 

The  Koch  Chemical  Company  (Ref. 
32)  commented  that  the  proposed 
testing  program  for  1.3.5- 
trimethylbenzene  would  cause  a 
substantial  economic  impact  for  its 
company  which  would  most  likely  force 
it  to  discontinue  sales  of  this  chemical 
in  the  United  States.  EPA  believes  that 
the  economic  impact  due  to  the  testing 
of  1.3.5-trimethylbenzene  will  not  be  as 
great  as  Koch  anticipates.  First,  the  cost 
of  the  testing  program  required  by  this 
final  rule  is  considerably  less  than  that 
of  the  proposed  testing  as  explained 
above.  Second.  Koch  is  mistaken  in 
thinking  it  is  the  only  manufacturer  of 
1.3,5-trimethylbenzene.  There  is  another 
manufacturer  of  pure  1,3,5- 
trimethylbenzene  and  several 
manufacturers  of  C9  aromatic 
hydrocarbons,  which  contain  1,3,5- 
trimethylbenzene.  The  cost  of  testing 
1,3.5-trimethylbenzene  would  be  shared 
with  these  manufacturers. 

III.  Final  Testing  Requirements 

A.  Findings 

EPA  is  basing  the  final  health  effects 
testing  requirements  for  chloroethane, 
1,1-dichloroethane,  1.1,2,2- 
tetrachloroethane,  and  1,3.5- 
trimethylbenzene  on  the  authority  of 
section  4(a)(1)(B)  of  TSCA.  EPA  finds 
that:  All  four  of  the  substances  are 
produced  in  substantial  quantities: 
chloroethane  may  enter  the 
environment  in  substantial  quantities; 
there  may  be  substantial  human 
exposure  to  all  of  these  substances  due 
to  their  presence  in  drinking  water: 
there  are  insufficient  data  and 
experience  to  reasonably  determine  or 
predict  the  effects  on  human  health 
from  disposal  and  migration  to  drinking 
water  resources  of  all  of  these 
substances:  and  testing  is  necessary  to 
develop  these  data. 

1.  The  substances  are  produced  in 
substantial  quantities.  Production 
volumes  submitted  by  manufacturers  for 
all  of  the  substances  subject  to  this  final 
test  rule  are  listed  on  the  TSCA  section 
8(b)  Inventory.  Manufacturers  have 
submitted  information  on  recent 
production  volumes  of  these  substances 


but  have  claimed  this  information  as 
Confidential  Business  Information  (CBI). 
EPA  has  reviewed  these  data  and  has 
found  that  the  current  reported 
production  volumes  of  the  four 
substances  are  substantial  according  to 
the  guidance  of  1  million  pounds  per 
year  established  in  the  policy  on 
4(a)(1)(B)  findings  (58  FR  28736.  May 
14. 1993).  These  substances  are 
chloroethane.  1.1-dichloroethane. 
1.1.2.2-tetrachloroethane,  and  1.3.5- 
trimethylbenzene. 

2.  Chloroethane  may  enter  the 
environment  in  substantial  quantities. 
EPA  finds  that  chloroethane  may  enter 
the  environment  in  substantial 
quantities.  The  Toxic  Release  Inventory 
(TRI)  compiled  under  section  313  of  the 
Emergency  Planning  and  Community 
Rigtit-to-Know  Act  (Ref.  11)  lists 
releases  of  chloroethane  during 
manufacturing,  processing  and  use.  The 
TRI  reports  that  in  1989.  4.86  million 
pounds  of  chloroethane  were  released  to 
the  environment.  The  TRI  data 
demonstrate  that  there  is  substantial 
release  of  chloroethane  to  the 
environment  during  manufacture, 
processing,  use,  and  disposal. 

3.  There  may  be  substantial  human 
exposure  to  the  substances.  EPA 
believes  there  may  be  substantial  human 
exposure  to  these  chemical  substances 
due  to  their  presence  in  drinking  water. 
All  four  substances  have  been  found  in 
drinking  water  in  the  United  States  (56 
FR  32292,  July  15. 1991).  This  includes 
community  drinking  water  systems  of 
America's  large  cities  (e.g.,  Miami. 
Philadelphia.  Cincinnati,  Seattle,  New 
Ch'leans.  and  Washington,  DC),  private 
drinking  water  wells,  and  finished 
drinking  water  from  ground  water.  For 
the  reasons  articulated  in  the  "B" 
policy,  EPA  has  established  criteria  as 
guidance  for  finding  human  exposure 
substantial.  For  the  general  population, 
the  criterion  is  a  threshold  of  100,000 
persons  who  may  be  exposed  to  the 
chemical  in  question.  The  population  of 
each  of  the  cities  whose  drinking  water 
contains  the  subject  chemicals  well 
exceeds  100,000.  EPA.  therefore,  finds 
that  there  may  be  substantial  human 
exposure  to  these  chemicals.  Further 
supporting  this  finding  is  monitoring 
data  of  public  water  systems  from  nine 
states  (AL,  FL,  IN.  MA,  MI.  NE,  PA,  RI, 
and  WV)  which  EPA  added  to  the 
docket  for  this  rule  and  solicited 
comment  on  (57  FR  14371,  April  20. 
1992).  These  data  showed  that 
chloroethane  was  present  in  drinking 
water  in  four  of  the  nine  states:  1.1- 
dichloroethane  in  six  of  the  nine  states: 
1,1,2,2-tetrachloroeLhane  in  five  of  the 
nine  states:  and  1.3.5-trimethylben2Bne 
in  three  of  the  nine  states  (Ref.  31). 


Further  supporting  this  finding  is  the 
presence  of  these  chemicals  in  ground 
and  surface  waters  in  or  near  hazardous 
waste  disposal  sites.  Although 
monitoring  data  is  available  for  only  a 
portion  of  the  hazardous  waste  sites  in 
America,  chloroethane  has  been  found 
in  or  near  hazardous  waste  sites  in  17 
states;  1.1-dichloroethane  in  24  states; 
1,1.2.2-tetrachloroethane  in  25  states; 
and  1.3.5-trimethylbenzene  in  7  states 
(Ref.  24).  Many  of  the  hazardous  waste 
disposal  sites  in  or  near  which  these 
chemicals  have  been  found  have 
qualified  for  inclusion  in  the  National 
Priorities  List  (NPL).  As  explained  in 
the  proposed  rule,  the  NPL  is  a  ranking 
of  facilities  nationally  for  remedial 
action  based  primarily  on  the  migration 
score  from  the  Hazardous  Ranking 
System.  A  migration  score  is  calculated 
for  ground  water,  surface  water  and  air 
by  ranking  the  following  factors:  the 
population  potentially  affected,  water 
use,  distance  to  well  or  water  intake. 
route  characteristics  that  affect 
contaminant  migration,  and 
contaminant  characteristics  such  as 
quantity,  toxicity  .and  persistence.  EPA 
finds  that  p>otential  for  substantial 
human  exposure  exists  since  the  subject 
chemicals  are  found  at  NPL  and  other 
hazardous  waste  sites  and  because  many 
of  these  sites  were  chosen  out  of 
concern  for  the  potential  for 
contamination  of  water  sources  used  for 
drinking  water.  In  addition,  many 
hazardous  waste  sites  are  located  in 
highly  populated  areas  and  could  be  the 
source  of  the  docimiented  drinking 
water  contamination  to  which  millions 
of  people  may  be  exposed. 

4.  Insufficient  data  to  determine  or 
predict.  One  substance,  1,3,5- 
trimethylbenzene,  has  been  the  subject 
of  a  previous  TSCA  section  4  rule 
requiring  health  effects  testing.  EPA 
published  a  final  rule  on  May  17. 1985 
(50  FR  20662).  requiring  mutagenicity, 
developmental  toxicity,  neurotoxicity, 
reproductive  efl^ects.  and  oncogenicity 
(if  triggered)  testing  of  a  mixture  of  five 
commercial  C9  solvents  containing  only 
8  percent  1.3,5-trimethylbenzene.  These 
tests  provided  sufficient  data  on  the 
subchronic  effects  of  C9  solvent 
mixtures.  However,  the  subchronic  tests 
were  done  by  inhalation  and  did  not  use 
pure  1.3.5-trimethylbenzene.  EPA  has 
determined  that  these  inhalation  data  on 
the  mixture  are  not  adequate  to 
determine  reliable  HAs  for  drinking 
water  exposures  to  this  substance: 
subchronic  data  on  the  pure  substance 
from  an  oral  route  of  exposure  are 
needed. 

EPA  has  performed  a  search  of  the 
published  literature  and  health  effects 
data  bases  for  the  four  substances  in  this 
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final  rule.  The  search  focused  on 
locating  any  oral  subacute  and 
subchronic  toxicity  data. 

EPA  did  not  locate  any  oral  14-day 
subacute  or  90-day  subchronic  toxicity 
test  data  for  chloroethane.  Although  2- 
year  carcinogenicity  bioassays  in  rats 
and  mice  via  gavage  have  been 
performed  with  1,1-dichloroethane,  and 
1.1,2,2-tetrachloroethane  (Refs.  .18  and 
20),  EPA  has  determined  that  the 
resulting  data  are  inadequate  for 
estimating  reliable  10-Day,  Longer- 
Terni.  and  Lifetime  HAs.  The 
subchronic  range-finding  studies  for 
these  bioassays  were  only  6  weeks  long 
and  did  not  include  histopathology.  In 
the  rat  bioassays,  there  were  also  dose- 
related  mortalities  that  may  have  been  a 
result  of  chronic  pneumonia,  making 
these  test  results  questionable. 

While  Gohlke  et  al.  (Ref.  21)  observed 
degeneration  in  several  organs  of  rats  at 
doses  of  3.2  and  8  mg/kg/day  1 .1 ,2,2- 
tetrachloroethane  for  120  days.  Nci  (Ref. 
20)  observed  no  "treatment  related" 
histopathology  in  rats  at  doses  ranging 
from  43  to  108  mg/kg/day  for  78  weeks. 
The  results  of  the  Gohlke  and  the  NQ 
studies  are  not  in  agreement  and,  as 
discussed  earlier,  neither  is  considered 
adequate  for  risk  assessment. 

Therefore,  under  section  4(a)(l)(B)(ii) 
of  TSCA,  EPA  has  determined  that  there 
ar^nsufficient  data  to  reasonably 
predict  or  determine  the  effects  on 
human  health  from  the  consumption  of 
drinking  water  contaminated  with  each 
substance  examined. 

5.  Testing  is  necessary  and  relevant; 
EPA  believes  that  oral,  repeated-dose 
subacute  and  subchronic  testing  of 
chloroethane,  1,1-dichloroethane, 
1,1.2,2-tetrachloroethane,  and  1,3,5- 
trimethylbenzene  is  necessary  to 
determine  or  predict  the  effects  these 
substances  may  have  on  human  health 
as  a  result  of  drinking  water  exposures. 
Testing  for  other  endpoints  (e.g., 
mutagenicity,  neurotoxicity, 
reproductive  effects,  developmental 
toxicity,  and  oncogenicity)  might  also  be 
necessary,  but  to  expedite  this 
rulemaking  and  obtain  the  minimal  data 
for  establishing  HAs,  EPA  has  decided 
to  defer  consideration  of  these 
endpoints  until  receipt  of  data  from 
these  tests  and  monitoring  data  under 
section  1445  of  the  SDWA.  or  until 
ATSDR  refers  these  chemicals  to  EPA 
for  test  rules  and  identifies  additional 
testing  needs. 

EPA  finds  under  section  4(a)(l)(B)(iii) 
of  TSCA  that  the  data  generated  from 
this  testing  will  be  relevant  in 
determining  whether  the  disposal  and 
migration  to  drinking  water  resources  of 
these  substances  does  or  does  not 
present  an  unreasonable  risk  of  injury  to 
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human  health.  EPA  needs  these 
subacute  and  subchronic  data  to 
develop  HAs  for  each  of  the  substances. 
EPA  further  believes  that  the  testing  of 
the  substances  included  in  this  rule  will 
develop  the  necessary  information. 

B.  Test  Standards 

On  the  basis  of  the  findings  given  in 
Unit  m.A.  of  this  preamble.  EPA  is 
requiring  health  effects  testing  for 
chloroethane;  1.1-dichloroethane;' 
1.1.2.2-tetrachloroethane.  and  1.3,5- 
trimethylbenzene.  A  14-day  oral 
subacute  and  a  90-day  oral  subchronic 
study  are  required  for  each  substance. 
The  studies  are  to  be  conducted  in 
accordance  with  EPA's  TSCA  Good 
Laboratory  Practice  Standards  (GLPs)  in 
40  CFR  part  792  and  the  specific  TSCA 
test  guideline  in  40  CFR  part  798. 
EPA  is  requiring  that  these  four 
substances  undergo  subacute  and 
subchronic  oral  testing  according  to  the 
TSCA  test  guideline  at  40  CFR  798.2650. 
as  modified  by  this  rule.  The  studies 
shall  be  performed  using  drinking  water 
as  the  route  of  exposure.  If  this  route  is 
not  feasible,  the  substances  may  be 
administrated  by  gavage,  in  the  diet,  or 
m  capsules.  The  tests  will  be  performed 
with  one  mammalian  species,  preferably 
a  rodent,  but  a  non-rodent  may  be  used. 
A  variety  of  rodent  species  may  be  used, 
but  the  rat  is  preferred.  The  species  and 
strain  of  animals  used  in  the  subacute 
and  subchronic  tests  should  be  the 
same. 

EPA  is  requiring  that  the  above- 
referenced  health  effects  test  guideline, 
and  any  modifications  to  this  guideline, 
be  the  test  standards  for  testing  these 
substances.  Data  generated  from  these 
tests  will  assist  EPA  in  setting  health 
standards,  specifically  Health 
Advisories.  EPA  believes  that  these  test 
methods  reflect  the  current  state  of  the 
science  for  testing  substances  such  as 
these  for  the  specified  endpoints. 

C.  Test  Substance 

EPA  is  requiring  that  each  of  the  four 
substances  tested  be  at  least  99  percent 
pure.  EPA  has  specified  relatively  pure 
substances  for  testing  because  it  is 
interested  in  evaluating  the  effects 
attributable  to  the  chemicals 
themselves.  This  requirement  lessens 
the  likelihood  that  any  effects  seen  are 
due  to  impurities  or  additives. 

D.  Persons  Required  to  Test 
Section  4(b)(3)(B)  of  TSCA  specifies 

that  the  activities  for  which  EPA  makes 
section  4(a)  findings  (manufacture, 
processing,  distribution  in  commerce, 
use,  and/or  disposal)  determine  who 
bears  the  responsibility  for  testing. 
Manufacturers  are  required  to  test  if  the 


findings  are  based  on  manufacturing, 
which  includes  importing  and 
production  of  these  substances  as  a 
byproduct  ("manufacture"  is  defined  in 
section  3(7)  of  TSCA  to  include 
"import").  Processors  are  required  to 
test  if  the  findings  are  based  on 
processing.  Both  manufacturers  and 
processors  are  required  to  test  if  the 
exposures  causing  the  potential  risk 
occur  during  use,  distribution  in 
commerce,  or  disposal. 

Because  EPA  has  found  that  there  are 
msufficient  data  and  experience  upon 
which  the  health  risks  from  the  disposal 
and  migration  to  drinking  water 
resources  of  the  substances  subject  to 
this  test  rule  can  reasonably  be 
determined  or  predicted.  EPA  is 
requiring  that  persons  who 
manufacture,  import,  and/or  process 
(including  inadvertent,  byproduct 
manufacture  as  defined  in  40  CFR 
791.3),  or  who  intend  to  manufacture  or 
process  these  substances  at  any  time 
from  the  effective  date  of  the  final  test 
rule  to  the  end  of  the  reimbursement 
period,  be  subject  to  the  testing 
requirements  for  the  particular 
substance  as  required  by  this  rule.  The 
end  of  the  reimbursement  period  will  be 
5  years  after  the  last  final  report  is 
submitted,  or  an  amount  of  time  equal 
to  that  which  was  required  to  d-velop 
the  data,  whichever  is  longer. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  this 
rule  to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40 
CFR  part  790. 

Manufacturers  (including  importers) 
subject  to  this  rule  are  required  to 
submit  either  a  letter  of  intent  to 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40  CFR  790.45. 

Processors  subject  to  this  rule,  unless 
they  are  also  manufacturers,  are  not 
required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing,  unless  manufacturers  fail  to 
submit  notices  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  EPA 
expects  that  the  manufacturers  will  pass 
an  appropriate  portion  of  the  costs  of 
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testin)}  on  to  processors  through  the 
pricing  of  their  products  or 
reimbursement  mechanisms.  If 
manufacturers  agree  to  perform  all  the 
required  tests,  processors  will  be 
granted  conditional  exemptions 
automatically.  If  manufacturers  fail  to 
submit  notices  of  intent  to  test  or  fail  to 
sponsor  all  the  required  tests.  EPA  will 
publish  a  separate  notice  in  the  Federal 
Register  to  notify  processors  to  respond; 
this  procedure  is  described  in  40  CFR 
790.48. 

EPA  is  not  requiring  the  submission 
of  equivalence  data  as  a  condition  for 
exemption  from  the  required  testing  for 
the  substances  subject  to  this  test  rule. 
As  noted  in  Unit  III.C.  of  this  prt-amble, 
LPA  is  interested  in  evaluating  the 
effects  attributable  to  each  of  the 
substances  themselves  and  has  specified 
almost  pure  substances  for  testing. 

Manufacturers  and  processors  subject 
to  this  test  rule  must  comply  with  the 
test  rule  development  and  exemption 
procedures  in  40  CFR  part  790  for 
single-phase  rulemaking. 

E.  Reporting  Requimments 

EPA  is  requiring  thftt  all  data 
developed  under  this  rule  he  reported  in 
accordance  with  its  TSCA  CLPs,  which 
appear  in  40  CFR  part  792. 

In  accordance  with  40  CFR  part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  requirt^d  to 
submit  individual  study  plans  prior  to 
the  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  EPA's 
reporting  requirements  for  each  of  the 
test  standards  are  specified  as  follows: 

1.  The  14-day.  repeated-dose, 
subacute  toxicity  study  on  each 
substance  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  12 
months  of  the  effective  date  of  the  final 
test  rule.  A  progress  report  on  each  test 
shall  be  submitted  6  months  after  the 
effective  date  of  the  final  test  rule,  and 
every  6  months  thereafter  until  the  final 
report  is  submitted  to  EPA 

2.  The  90-day  subchromc  toxicity 
study  on  each  substance  shall  be 
completed  and  ibe  final  report 
submitted  to  EPA  within  15  months  of 
the  effective  date  of  the  final  test  rule. 
A  progress  report  on  each  test  shall  be 
submitted  9  months  from  the  effective 
date  of  tbe  final  test  rule  and  every  6 
months  thereafter  until  the  final  report 
is  submitted  to  EPA. 

TSCA  section  14(b)  governs  EPA 
disclosure  of  &II  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule, 
EPA  will  publish  a  notice  of  receipt  in 


the  Federal  Register  as  required  by 
section  4(d). 

Persons  who  export  a  chemical 
substance  or  mixture  subject  to  a  section 
4  test  rule  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  Final  regulations  interpreting  the 
requirement  of  section  12(b)  are  in  40 
CFR  part  707.  In  brief,  as  of  the  effective 
date  of  this  test  rule,  an  exporter  of  any 
of  the  substances  listed  in  this  rule  must 
make  a  one-time  report  to  EPA  upon  the 
first  export  of  the  compound  to  any  one 
country.  EPA  will  notify  the  foreign 
country  about  the  test  rule  for  the 
substance. 

F.  Enforcement  Provisions 

EPA  considers  failure  to  comply  with 
any  aspect  of  a  TSCA  section  4  nde  to 
be  a  violation  of  section  15  of  TSCA. 
Section  15  of  TSCA  makes  it  unlawful 
for  any  person  to  fail  or  refuse  to 
comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records.  (2)  submit  reports,  notices,  or 
other  information,  or  (3)  permit  access 
to  or  copying  of  records  required  by 
TSCA  or  any  regulation  or  rule  issued 
under  TSCA. 

Additionally.  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection 
as  required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  premises  in  which  chemical 
substances  or  mixtures  are 
mnnufactured,  processed,  stored,  or 
held  before  or  after  their  distribution  in 
commerce  ..."  EPA  considers  a  testing 
facility  to  be  a  place  where  the  chemical 
is  held  or  stored,  and  therefore,  subject 
to  inspection.  Laboratory  inspections 
and  data  audits  will  be  conducted 
periodically  in  accordance  with  the 
authority  and  procedures  outlined  in 
TSCA  section  11  by  duly  designated 
representatives  of  the  EPA  for  the 
purpose  of  determining  compliance 
with  this  final  test  rule.  These 
inspections  may  be  conducted  for 
purposes  which  include  verification 
that  testing  has  begun,  that  schedules 
are  being  met,  that  reports  accurately 
reflect  the  underlying  raw  data, 
interpretations  and  evaluations,  and  to 
determine  compliance  with  TSCA  CLPs 
and  the  test  standards  established  in  the 
rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  siKition  4(b)(1) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 


under  testing  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  are  necessary  to  provide  such 
assurance.  EPA  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to 
a  civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers  or 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  request  and  that 
confinue  manufacturing  or  processing 
after  the  deadlines  for  such 
submissions. 

This  provision  would  also  apply  to 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  application  and 
continue  processing  after  EPA  has 
notified  them  of  their  obligation  to 
submit  such  documents  (see  40  CFR 
790.28(b)). 

Knowing  or  willful  violations  could 
lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  for  each  day 
of  violation,  imprisonment  for  up  to  1 
year,  or  both.  In  determining  the  amount 
of  penalty,  EPA  will  take  into  account 
the  seriousness  of  the  violation  and  the 
degree  of  culpability  of  the  violator  as 
well  as  all  the  other  factors  li.sted  in 
TSCA  section  16.  Other  remedies  are 
available  to  EPA  under  section  17  of 
TSCA,  such  as  seeking  an  injunction  to 
restrain  violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Section  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies  themselves.  In 
particular,  this  includes  individuals 
who  report  false  information  or  who 
cause  it  to  be  reported.  In  addition,  the 
submission  of  false,  fictitious,  or 
fraudulent  statements  is  a  violation 
under  18  U.S.C.  1001. 

IV.  Economic  Analysis  of  Rule 

To  assess  the  potential  economic 
impact  of  this  nde.  EPA  has  prepared  an 
economic  impact  analysis  that  evaluates 
the  potential  for  significant  economic 
impact  of  this  testing  on  industry.  The 
economic  analysis  estimates  the  costs  of 
conducting  the  required  testing  for  each 
of  the  four  substances  and  evaluates  the 
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potential  for  signiricant  adverse 
economic  impact  as  a  result  of  those 
costs.  The  analysis  incorporates  an 
impact  measure  based  upon  unit  test 
cost  as  a  percent  of  price. 

The  total  testing  cost  for  each  of  the 
four  substances  is  estimated  to  range 
from  $219,000  to  $328,000.  To  predici 
the  financial  decision  making  practices 
of  manufacturing  firms,  these  costs  have 
been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact.  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  in  order  to  finance  the  testing 
expenditure  in  the  first  year. 

The  annualized  test  costs,  using  a  7 
percent  cost  of  capital  over  15  years, 
range  from  $24,000  to  $36,000.  Given 
that  these  costs  are  less  than  one-tenth 
of  one  percent  of  the  annual  revenues 
from  sales  for  each  of  these  four 
substances.  EPA  believes  that  the 
potential  for  adverse  economic  impact 
resulting  from  the  costs  of  testing  is  low. 

Refer  to  the  economic  analysis 
contained  in  the  public  record  for  this 
rulemaking  for  a  complete  discu-ssion  of 
test  cost  estimation  and  potential  for 
economic  impact  resulting  from  these 
costs  (Ref.  36). 

V.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore. 
EPA  conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing  '  PB-«2-140773. 
can  be  obtained  for  a  fee  through  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road.  Springfield.  VA. 
22161.  A  microfiche  copy  of  this  study 
is  also  included  in  the  docket  for  this 
rule.  On  the  basis  of  this  study,  EPA 
believes  that  there  will  be  available  test 
facilities  and  personnel  to  perform  the 
testing  specified  in  this  rule. 

VI.  Rulemaking  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  proceeding  (docket 
number  OPPTS-42111C].  This  record 
includes: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 


(a)  Notice  of  proposed  rule  on  Office 
of  Drinking  Water  chemicals  (55  FR 
21393,  May  24.1990). 

(b)  Notice  of  TSCA  section  4(a)(1)(B) 
final  statement  of  policy  (58  FR  28736, 
May  14.  1993). 

(c)  Reopening  of  comment  period  for 
ODW  chemicals.  (56  FR  32292.  July  15, 
1991). 

(d)  Additional  information  supporting 
TSCA  test  rule  on  Office  of  Water 
chemicals.  (57  FR  14371.  April  20. 
1992). 

(e)  Notice  of  final  rule  on  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (54 
FR  34034.  August  17. 1989). 

(0  Notice  of  interim  final  rule  on 
consent  agreement  and  test  rule 
development  and  exemption  procedures 
(51  ER  23706.  June  30. 1986). 

(g)  Notice  of  final  rule  on  testing 
consent  agreements  and  test  rules  (55 
FR  18881.  May  7.  1990). 

(h)  Notice  of  final  rule  on  data 
reimbursement  policy  and  procedures 
(48FR31786.  July  11.1983). 

(i)  Notice  of  priority  data  needs  for  38 
Priority  Hazardous  Substances  (56  FR 
52178.  October  17.  1991). 

(j)  Notice  of  final  test  rule  on 
ethyltoluenes.  trimethylbenzenes.  and 
the  C9  aromatic  hydrocarbon  fraction 
(50  FR  20662.  May  17.  1985). 

(2)  Support  Documents:  consisting  of: 

(a)  Safe  Drinking  Water  Act.  as 
amended  in  1986  (42  U.S.C.  300f). 

(b)  TSCA  test  guideline  §  798.2650. 
Oral  Toxicity. 

(3)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  and  intra-agency  or 
interagency  memoranda  and  comments. 

(b)  Records  of  telephone 
conversations. 

(c)  Records  or  minutes  of  informal 
meetings. 

(d)  Reports — published  and 
unpublished  factual  materials  including 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing." 
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Confidential  Business  Information 
(CBI).  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center  (also  known  as  the 
TSCA  Public  Docket  Office),  Rm.  G-102. 
401  M  St.  SW..  Washington.  DC,  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 


requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order;  i.e..  it  will  not 
have  an  annual  effect  on  the  economy 
of  at  least  $100  million,  will  not  cause 
a  major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.  S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  from 
OMB  to  EPA.  and  any  EPA  response  to 
those  comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
15  U.S.C.  601  et  seq..  EPA  is  certifying 
that  this  test  rule  will  not  have 
significant  impact  on  a  substantial 
number  of  small  businesses  because:  (1) 
They  are  not  likely  to  perform  testing 
themselves,  or  to  participate  in  the 
organization  of  the  testing  effort;  (2) 
they  will  experience  only  very  minor 
costs,  if  any.  in  securing  exemption 
from  testing  requirements;  and  (3)  they 
are  unlikely  to  be  affected  by 
reimbursement  requirements. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  final  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1,083  hours  per  respondent.  The 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  2131. 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington.  DC  20460; 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(2070-0033).  Washington.  DC  20503. 

List  of  Subjects  in  40  CFR  Part  799  - 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Laboratories, 
Recordkeeping  and  reporting 
requirements.  Testing. 
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Dated:  October  22. 1993. 

Victor  f.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  Chapter  I.  Part  799 
is  amended  as  follows: 

PART  799— [AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  By  adding  §  799.5075  to  subpart  D 
to  read  as  follows: 

§  79S.5075  Drinking  water  contaminants 
subject  to  testing. 

(a)  Identification  of  test  substance.  (1) 
Chloroethane  (CAS  No.  75-0O-3),  1.1- 
dichloroethane  (CAS  No.  75-34-3). 
1,1,2.2-tetrachloroethane  (CAS  No.  79- 
34-5),  and  1.3.5-trimethvlbenzene  (CAS 
No.  108-67-8)  shall  be  tested  in 
accordance  with  this  section. 

(2)  Chloroethane,  1,1-dichloroetiiane, 
1,1,2,2-tetrachloroethane,  and  1.3.5- 
trimethylbenzene  of  at  least  99  percent 
purity  shall  be  used  as  the  test 
substances. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persons  who  manufacture  (including 
import  and  by-product  manufacture)  or 
process,  or  who  intend  to  manufacture 
or  process,  the  substances  listed  in 
paragraph  (a)  of  this  section  after  the 
effective  date  of  this  section  to  the  end 
of  the  reimbursement  period  shall 
submit  letters  of  intent  to  test,  submit 
study  plans,  conduct  tests,  and  submit 
data,  or  submit  exemption  applications 
as  specified  in  this  section,  subpart  A  of 
this  part,  and  parts  790  and  792  of  this 
chapter  for  single-phase  rulemaking,  for 
the  substances  they  manufacture  subject 
to  exclusions  contained  in 

§  790.42(a)(2).  (a)(4)  and  (a)(5).  These 
sections  provide  that  processors, 
persons  who  manufacture  less  than  500 
kg  (1,100  lbs)  annually,  or  persons  who 
manufacture  small  quantities  of  the 
chemical  solely  for  research  and 
development  as  defined  in  §  790.42(a)(5) 
shall  not  be  required  to  submit  study 
plans,  conduct  tests  and  submit  data,  or 
submit  exemption  applications  as 
specified  in  this  section  unless  directed 
to  do  so  in  a  subsequent  notice  as  set 
forth  in  §  790.48(b). 

(c)  Health  effects  testing— {1) 
Subacute  toxicity—  (i)  Pequired  testing. 
(A)  An  oral  14-day  repeated  dose 
toxicity  test  shall  be  conducted  with 
each  of  the  substances  designated  in 
paragraph  (a)  of  this  section  in 
accordance  with  §  798.2650  of  this 
chapter  except  for  the  provisions  in 


§  798.2650(a);  (b)(1):  (c);  (e)(3).  (4)(i).  (5), 
(6),  (7)(i),  (iv),  (v),  (8)(vii),  (9)(i)(A),  (B). 
(ll)(v):  and  (f)(2)(i).  Each  substance 
shall  be  tested  in  one  mammalian 
species,  preferably  a  rodent,  but  a  non- 
rodent  may  be  used.  The  species  and 
strain  of  the  animals  used  in  this  test 
should  be  the  same  as  those  used  in  the 
90-day  subchronic  test  required  in 
paragraph  (c)(2)(i)  of  this  section.  The 
tests  shall  be  performed  using  drinking 
water.  However,  if,  due  to  poor  stability 
or  palatability,  a  drinking  water  test  is 
not  feasible  for  a  given  substance,  that 
substance  shall  be  administered  by 
either  oral  gavage,  in  the  diet,  or  in 
capsules. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(1)  Purpose.  To  assess  and  evaluate 
the  toxic  characteristics  of  a  substance, 
the  determination  of  subacute  toxicity 
should  be  carried  out  after  initial 
information  on  toxicity  has  been 
obtained  by  acute  testing.  The  14-day 
repeated  dose  oral  study  provides 
information  on  the  health  hazard  likely 
to  arise  from  repeated  short-term 
exposure  by  the  oral  route  over  a  very 
limited  period  of  time.  It  has  been 
designed  to  permit  the  determination  of 
the  no-observed-adverse-efTect  level  and 
toxic  effects  associated  with  continuous 
or  repeated  exposure  to  a  test  substance 
for  14  days  and  to  evaluate  reversibility, 
persistence,  and  delayed  occurrence  of 
toxic  effects  during  a  14-day  follow-up 
recovery  period.  The  test  is  not  capable 
of  determining  those  effects  that  have  a 
long  latency  period  for  development 
(e.g.,  carcinogenicity  and  life 
shortening).  It  will  provide  information 
on  target  organs  and  the  possibility  of 
accumulation,  and  can  be  used  in 
selecting  dose  levels  for  subchronic 
studies  and  for  establishing  safety 
criteria  for  short-term  human  exposure. 

(2)  Definitions.  Subacute  oral  toxicity 
is  the  manifestation  of  adverse  effect(s) 
occurring  as  a  result  of  the  repeated 
daily  exposure  of  experimental  animals 
to  a  substance  by  the  oral  route  for  14 
days.  * 

(3)  Principle  of  the  test  method.  The 
lest  substance  is  administered  orally  in 
graduated  daily  doses  to  several  groups 
of  experimental  animals,  one  dose  level 
per  group,  for  a  period  of  14  days. 
During  the  period  of  admini'^tration  the 
animals  are  observed  daily  to  detect 
sigris  of  toxicity.  Animals  which  die 
during  the  period  of  administration  are 
necropsied.  At  the  conclusion  of  the 
test,  all  animals,  except  the  satellite 
group,  are  necropsied  and 
histopathological  examinations  are 
carried  out.  The  satellite  group  is 
necropsied  after  the  14-day  recovery 
period. 


(4)  SateUite  group  (Rodent  only).  A 
satellite  group  of  20  animals  (10  animals 
per  sex)  shall  be  treated  with  the  high 
dose  level  for  14  days  and  observed  for 
reversibility,  persistence,  and  delayed 
occurrence  of  toxic  effects  for  a  post- 
treatment  recovery  period  of  at  least  14 
days. 

(5)  Dose  levels  and  dose  selection.  In 
subacute  toxicity  tests,  it  is  desirable  to 
have  a  dose  response  relationship  as 
well  as  a  NOAEL.  Therefore,  at  least  3 
dose  levels  with  a  control  and,  where 
appropriate,  a  vehicle  control 
(corresponding  to  the  concentration  of 
vehicle  at  the  highest  exposure  level) 
shall  be  used.  Doses  shall  be  spaced 
appropriately  to  produce  test  groups 
with  a  range  of  toxic  effects.  The  data 
should  be  sufficient  to  produce  a  dose- 
response  curve. 

(6)  Exposure  conditions.  The  animals 
are  dosed  with  the  test  substance  every 
day  for  14  days. 

(7)  Observation  period.  All  animals 
shall  be  observed  daily  during  the  14- 
day  exposure  period. 

[8]  Observation  period  of  satellite 
group.  Animals  in  the  satellite  group 
scheduled  for  follow-up  observations 
shall  be  kept  for  at  least  14  days  further 
without  treatment  to  detect  recovery 
from,  or  persistence  of,  and  delayed 
onset  of  toxic  effects  and  shall  be 
observed  daily. 

(9)  Administration  of  test  substance. 
For  substances  of  low  toxicity,  it  is 
important  to  ensure  that  when 
administered  in  the  drinking  water,  by 
gavage,  in  the  diet,  or  in  capsules,  the 
quantities  of  the  test  substance  involved 
do  not  interfere  with  normal  nutrition. 
When  the  test  substance  is  administered 
in  the  diet,  either  a  constant  dietary 
concentration  (ppm)  or  a  constant  dose 
level  in  terms  of  the  animals*  body 
weight  shall  be  used;  the  alternative 
used  shall  be  specified  in  the  final  test 
report. 

ho)  Time  of  administration  of  test 
substance.  For  a  substance  administered 
by  gavage  or  capsule,  the  dose  shall  be 
given  at  approximately  the  same  time 
each  day,  and  adjusted  on  day  7  to 
maintain  a  constant  dose  level  in  terms 
of  animal  body  weight. 

[11)  Observation  of  animals.  At  the 
end  of  the  14-day  exposure  period,  all 
survivors,  except  those  in  the  satellite 
group,  shall  be  necropsied.  All  survivors 
in  the  satellite  group  shall  be  necropsied 
after  a  recovery  period  of  at  least  14 
days. 

(12)  Hematology  determinations. 
Certain  hematology  determinations  shall 
be  carried  out  at  least  two  times  during 
the  test  period:  Just  prior  to  initiation  of 
dosing  if  adequate  historical  baseline 
data  are  not  available  (baseline  data) 
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and  Just  prior  to  tenninal  sacrifice  at  the 
end  of  the  test  period.  Hematology 
detenninations  whkb  are  appropriate  to 
all  studies  are:  Hematocrit,  hemoglobin 
concentration,  erythrocyte  count,  total 
and  differential  leukocyte  count,  and  a 
measure  of  clotting  potential  such  as 
clotting  time,  prothrombin  time, 
thromboplastin  time,  or  platelet  coimt. 

{13)  Clinical  biochemical 
determinations.  Certain  clinical 
biochemistry  determinations  on  blood 
should  be  carried  out  at  least  two  times: 
Just  prior  to  initiation  of  dosing  (if 
adequate  historical  baseline  data  are  not 
available)  and  just  prior  to  terminal 
sacrifice  at  the  end  of  the  test  period. 
Test  areas  which  are  considered 
appropriate  to  all  studies  are:  Electrolyte 
balance,  carbohydrate  metabolism,  and 
liver  and  kidney  function.  The  selection 
of  specific  tests  will  be  influenced  by 
observations  on  the  mode  of  action  of 
the  substance.  Suggested  determinations 
are:  Calcium,  phosphorus,  chloride, 
sodium,  potassium,  fasting  glucose 
(with  the  period  of  fasting  appropriate 
to  the  species),  serum  alanine 
aminotransferase,  senmi  aspartate 
aminotransferase,  gamma  glutanjyl 
transpeptidase,  urea  nitrogen,  albumin, 
blood  creatinine,  and  total  serum 
protein  measurements.  Other 
determinations  which  may  be  necessary 
for  an  adequate  toxicological  evaluation 
include:  analyses  of  lipids,  hormones, 
acid/base  balance,  methemoglobin.  and 
cholinesterase  activity.  Additional 
clinical  biochemistry  may  be  employed. 
where  necessary,  to  extend  the 
investigation  of  observed  effects. 

114)  Histopathology.  Histopathology 
of  the  lungs  of  all  animals  shall  be 
performed.  Special  attention  to 
examination  of  the  lungs  of  rodents 
shall  be  made  for  evidence  of  infection 
since  this  provides  a  convenient 
assessment  of  the  state  of  health  of  the 
animals. 

[15)  Evaluation  of  the  study  results. 
The  findings  of  a  subacute  oral  toxicity 
study  should  be  evaluated  in 
conjunction  with  the  findings  of 
preceding  studies  and  considered  in 
terms  of  the  toxic  effects  and  the 
necropsy  and  histopathological 
findings.  The  evaluation  will  include 
the  relationship  between  the  dose  of  the 
test  substance  and  the  presence  or 
absence,  the  incidence  and  severity,  of 
abnormalities,  including  behavioral  and 
clinical  abnormalities,  gross  lesions, 
identified  target  organs,  body  weight 
changes,  effects  on  mortality  and  any 
other  general  or  specific  toxic  effects.  A 
properly  conducted  subacute  test 
should  provide  a  satisfactory  estimation 
ofaNOAEL 


(ii)  Reporting  requirements.  (A)  Each 
subacute  test  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  12 
months  of  the  date  specified  in 
paragraph  (d)(1)  of  this  section. 

(B)  For  each  test,  a  progress  report 
shall  be  submitted  to  EPA  beginning  6 
months  after  the  date  specified  in 
paragraph  (d)(1)  of  this  section  and  at  6- 
month  intervals  thereafter  until  the  final 
report  is  submitted  to  EPA. 

(2)  Subchronic  toxicity— {i)  Required 
testing.  (A)  An  oral  90-day  subcbt)nic 
toxicity  test  shall  be  conducted  with 
each  of  the  substances  designated  in 
paragraph  (a)  of  this  section  in 
accordance  with  $  798.2650  of  this 
chapter  except  for  the  provisions  in 
S  798.2650(e)(3).  (7Ki).  and  (n)(v).  The 
tests  shall  be  performed  using  drinking 
water.  However,  if.  due  to  poor  stability 
or  palatability.  a  drinking  water  test  is 
not  feasible  for  a  given  substance,  that 
substance  shall  be  administered  either 
by  oral  gavage.  in  the  diet,  or  in 
capsules. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(1)  Satellite  group  (Rodent  only).  A 
satellite  group  of  20  animals  (10  animals 
per  sex)  shall  be  treated  with  the  high 
dose  level  for  90  days  and  observed  for 
reversibility,  persistence,  and  delayed 
occurrence  of  toxic  effects  for  a  post- 
treatment  period  of  appropriate  length, 
normally  not  less  than  28  days. 

{2)  Histopathology.  Histopathology  of 
the  lungs  of  all  animals  shall  be 
performed.  Special  attention  to 
examination  of  the  limgs  of  rodents 
shall  be  made  for  evidence  of  infection 
since  this  provides  a  convenient 
assessment  of  the  state  of  health  of  the 
animals. 

(ii)  Reporting  requirements.  (A)  Each 
subchronic  test  shall  be  completed  and 
the  final  report  submitted  to  EPA  within 
15  months  of  the  date  specified  in 
paragraph  (dMl)  of  this  section. 

(B)  For  each  test,  a  progress  report 
shall  be  submitted  to  EPA  beginning  9 
months  after  the  date  specified  in 
paragraph  (d)(1)  of  this  section  and  at  8- 
month  intervals  thereafter  until  the  final 
report  is  submitted  lo  EPA. 

(d)  Effective  date.  (1)  This  section  is 
effiactive  on  December  24, 1993. 

(2)  The  guidelines  and  other  test 
methods  dted  in  this  section  are 
referenced  as  they  exist  on  the  effective 
date  of  this  section. 

(PR  Doc  93-27610  FUed  11-9-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

48  CFR  Pwto  904. 925, 962,  and  970 
RIN1991-AB0C 

AcquicHlon  RegutetJon;  RMtrlcUona 
on  Award*  to  Forvign  Controllad 
Contractora 

agency:  Department  of  Energy  (DOE). 
ACTION:  Interim  final  rule. 


8UMMAHY:  The  Department  is  amending 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  implement  section 
836  of  the  Fiscal  Year  1993.  Defense 
Authorization  Act.  That  section 
prohibits  award  of  a  contract  under  a 
national  security  program  to  a  company 
owned  by  an  entity  controlled  by  a 
foreign  government  if  that  company 
requires  access  to  a  proscribed  category 
of  information  to  perform  the  contract. 
DATES:  Effective  Date:  This  rule  will  be 
effective  January  10. 1994. 

Comments:  Written  comments  must 
be  received  by  January  10. 1994. 
ADDRESSES: 

Richard  B.  Langston.  Office  of 
Procurement  and  Assistance 
Management  (PR-121),  Department  of 
Energy,  1000  Indej)endence  Avenue, 
SW.,  Washington.  DC  20585,  (202) 
58fr-8247. 

Judith  A.  Sukol,  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34).  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (202) 
586-1526. 

FOR  FURTHER  MFORMATXaN  CONTACT: 

Richard  B.  Langston  at  the  address 

above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Public  Comments 

ID.  Detailed  Changes 

IV.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  Executive  Order  12778 
C  Review  Under  the  Regulatory  Flexibility 

Act 
D.  Review  Under  the  Paperwork  Reduction 

Act 
R  Review  Under  Executive  Order  12612 
F.  National  Environmental  Policy  Act 

I.  Background 

Section  836  of  Public  Law  102-484 
prohibits  the  award  of  any  DOE  contract 
under  a  national  security  program  to  a 
company  owned  by  an  entity  controlled 
by  a  foreign  government  if  it  is 
necessary  for  that  company  to  have 
access  to  proscribed  information  in 
order  to  perform  the  contract. 

n.  Public  Comments 

The  Department  has  decided  to  issue 
this  interpretative  rule  as  an  interim 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10.  1993  /  Rules  and  Regulations  59683 


final  rule  with  an  opportunity  for  public 
comment.  Since  the  rule  is  an 
interpretative  one  in  that  it  merely 
interprets  an  existing  statute, 
(specifically,  section  836  of  the  Defense 
Authorization  Act  of  1993).  DOE  is 
publishing  it  as  an  interim  final  rule, 
rather  than  as  a  proposed  rule.  However, 
since  it  is  an  "interim"  final  rule,  DOE 
is  allowing  for  consideration  of  public 
comments.  Interested  persons  are 
invited  to  participate  by  submitting 
data,  views,  or  arguments  with  respect 
to  the  DEAR  amendments  set  forth  in 
this  nde.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room, 
lE-190.  Forrestal  Building,  1000 
Independence  Avenue.  SVV.. 
Washington,  EK:  20585.  between  the 
hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  on  or 
before  the  date  specified  in  the 
beginning  of  this  notice  and  all  other 
relevant  information  will  be  considered 
by  DOE  before  taking  final  action. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  which  the 
information  claimed  to  be  confidential 
has  beeai  deleted.  EXDE  reserves  the  right 
to  detefmine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  The 
Department's  generally  applicable 
procedures  for  handling  information, 
which  have  been  submitted  in  a 
document  and  may  be  exempt  from 
public  disclosure,  are  set  forth  in  10 
CFR  1004.11. 

The  Department  has  concluded  that 
this  interim  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that " 
the  rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Public  Law  95- 
91,  the  DOE  Organization  Act.  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  rule. 

III.  Detailed  Changes 

A  new  subpart  904.71  is  added  to 
describe  a  prohibition  on  contracting 
with  any  company  owned  by  an  entity 
controlled  by  a  foreign  government  if 
the  company  will  require  access  to 
proscribed  information  to  perform  the 
contract.  This  subpart  contains 


definitions  and  describes  grounds  under 
which  the  prohibition  may  be  waived  by 
the  Secretary  of  Energy.  A  new  subpart 
925.7  is  added  to  provide  a  notice  of 
this  requirement.  Part  952  is  amended  to 
provide  a  solicitation  provision  to  be 
used  in  solicitations  that  will  require 
access  to  proscribed  information  by  the 
contractor.  Part  970  is  also  amended  to 
apply  these  changes  to  management  and 
operating  contracts  if  they  require 
access  to  proscribed  information. 

IV.  Procedural  Requirements 

A.  Pegulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  Regulatory  Planning  and 
Review."  (58  FR  51735.  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review,  under  the 
Executive  Order,  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Heview  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b).  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
any  effect  on  existing  Federal  law  or 
regulation,  and  any  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings:  and  defines  key  terms. 
DOE  certifies  that  today's  proposal 
meets  the  requirements  of  sections  2(a) 
and  2{b)  of  E.xecutive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980. 
Public  Law  96-354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences,  such  as  changed 


construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  fiexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Papensork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,  ef.seq.). 

E.  Review  Under  Executive  Order  12612 
Executive  Order  12612.  entitled 

"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  rule  will  not  affect 
States. 

F.  National  Environmental  Policy  Act 

DOE  has  concluded  that  this  rule  will 
not  represent  a  major  Federal  action 
having  significant  impact  on  the  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321.  et  seq.)  (1976)  or 
the  Council  on  Environmental  Quality 
Regulations  (^0  CFR  parts  1500-1508) 
and.  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

LisTbf  Subjects  in  48  CFR  Parts  904, 
925, 952.  and  970 

Government  procurement. 

Issued  in  Washington,  DC.  on  November  3. 
1993. 

G.L.  Allen. 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  904— ADMINISTRATIVE 
MATTERS 

1.  The  authority  citation  for  part  904 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C. 
486(c). 
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2.  A  new  subpart  904.71,  Prohibition 
on  Contracting  (National  Security 
Program  Contracts),  is  added  as  folkms: 

Subpart  904.71— ProMbWon  on  ConVacUitg 
(National  Security  Program  Contracts) 

904.7100    Scope  of  subpart. 
904  7101     Definrtions. 

904.7102  Waiver  by  the  SecreUry. 

904.7103  Solicitation  provision  and 
contract  clause. 

904.7100  Scope  of  subpart. 

This  subpart  implements  section  836 
of  the  Fiscal  Year  1993  Defense 
Authorization  Act  {Pub.  L  102-484) 
Mrhich  prohibits  the  award  of  a 
Department  of  Energy  contract  under 
the  national  security  program  to  a 
company  owned  by  an  entity  controlled 
by  a  foreign  govemmenl  if  it  is 
necessary  for  that  company  to  be  given 
access  to  information  in  a  proscribed 
category  of  information  in  order  to 
perform  the  contract. 

904.7101  Deflnftions. 

Effectively  owned  or  controHed  means 
that  a  foreign  government  or  an  entity 
controlled  by  a  foreign  government  has 
the  power,  either  directly  or  indirectly, 
whether  exercised  or  exerdsable,  to 
control  or  influence  the  election  or 
appointment  of  the  Offeror's  offJcer*. 
directors,  partners,  regents,  trustees,  or 
a  majority  of  the  Offeror's  board  of 
directors  by  any  means,  e.g.,  ownership, 
contract,  or  op)eration  of  law. 

Entity  controlled  by  a  foreign 
government  means  any  domestic  or 
foreign  organization  or  corporation  that 
is  effectively  owned  or  controlled  by  a 
foreign  government  or  any  individual 
acting  on  behalf  of  a  foreign 
government.  See  925.7  for  a  statement  of 
the  prohibition. 

Foreign  government  means  any 
governing  body  organized  and  existing 
under  the  laws  of  any  country  other 
than  the  United  States  and  its 
possessions  and  trust  territories  and  any 
agent  or  instrumentality  of  that 
government. 

Proscribed  information  means — 

(1)  Top  Secret  information; 

(2)  Communications  Security 
(COMSEC)  information,  except 
classiHed  keys  used  to  operate  secure 
telephone  units  (STU  IDs); 

(3)  Restricted  Data,  as  defined  in  the 
Atomic  Energy  Act  of  1954.  as  amended; 

(4)  Special  Access  Program  (SAP) 
information;  or, 

(5)  Sensitive  Compartmented 
Information  (SQ). 

•04.7102    Waiver  by  the  Secretary. 

(a)  The  Secretary  of  Energy  may  waive 
this  prohibition,  pursuant  to  10  U.S.C 


2536(b).  if  the  Secretary  determines  that 
waiver  is  essential  to  the  national 
security  interests  of  the  United  States. 
Any  request  for  such  a  waiver  shall 
address: 

(1)  Identification  of  the  proposed 
awardee  and  description  of  the  foreign 
ownership; 

(2)  Description  of  the  procurement 
and  performance  requirements: 

(3)  Description  of  the  national 
security  interesto  involved  and  the  %v8ys 
award  of  the  contract  would  promote 
those  interests; 

(4)  The  availability  of  other  entities  to 
perform  the  work;  and, 

(5)  A  description  of  alternate  means 
available  to  satisfy  the  requirement. 

(b)  Any  request  for  such  a  waiver 
shall  be  forwarded  by  the  Head  of  the 
Contracting  Activity  to  the  Office  of 
Clearance  and  Support,  within  the 
Headquarters  procurement  organization. 
That  office  will  coordinate  such 
requests  with  the  Program  Assistant 
Secretary,  the  Office  of  Intelligence  and 
National  Security,  the  Office  of  General 
Counsel,  and  the  Procurement  Executive 
prior  to  seeking  approval  of  the 
Secretary. 

904.7103    Sotteitatkm  provtskm  and 
contract  dausa. 

(a)  Any  solicitation,  including  those 
under  small  purchase  or  other 
simplified  purchase  procedures,  for  a 
contract  under  the  national  security 
program  which  will  require  access  to 
proscribed  information  shall  include  the 
representation  at  952.204-73  with  its 
Alternate  I. 

(b)  Any  contract,  including  those 
awarded  under  small  purchase  or  other 
simplified  purchase  procedures,  under 
the  national  security  program  which 
require  access  to  proscribed  information 
to  enable  performance,  shall  include  the 
clause  at  952.204-74. 

PART  925— FOREIGM  ACQUtSUION 

3.  The  authority  citation  for  part  925 
of  chapter  9  continues  to  read  as 
follows: 

Authority:  42  U.S  C  7254;  40  U.S.C 
486(c). 

4.  Part  925  is  amended  by  the 
addition  of  a  new  subpart  925.7  and  a 
new  section  925.702  to  read  as  follows: 

925.7— Restrictiofts  oo  Certeki  Foreim 
Purchases 

925.702    Restrictions. 

No  contract  may  be  awarded  to  a 
company  owned  by  an  entity  controlled 
by  a  foreign  government  if  performance 


of  the  contract  will  require  access  to 
proscribed  information.  See  904.71  for 
additional  guidance. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  The  authority  citation  for  part  952 
of  Chapter  9  continues  to  read  as 
follows: 

(Author Jly:  42  U.S.C  7254;  40  U.S.C  48G(c)). 

6.  Section  952.204-73  is  amended  by 
adding  "Alternate  I"  following 
paragraph  (f)  to  read  as  follows: 

952.204-73    Foreign  ownership,  control,  or 
Influenca  over  contractor  (Representation): 

Alternate  I  December  10. 1993. 

If  the  solicitation  is  part  of  tlte 
national  setnirity  program  and  will 
require  access  to  proscribed  information 
to  enable  performance,  add  the 
following  notice. 

Notice 

Statute  prohibits  the  awfard  of  a  contract 
under  a  national  security  program  to  a 
company  owned  by  an  entity  controlled  by 
a  foreign  government  unless  a  waiver  Is 
granted  l>y  the  Secretary  of  Energy. 

PART  970— DOE  MANAGEMENT  ANO 
OPERATING  CONTRACTS 

7.  The  authority  citation  for  part  970 
of  Chapter  9  continues  to  read  as 
follows: 

An(iiorit3r:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954. 

(42  use  2201).  sec.  644  of  the  Department 
of  Energy  Organization  Act,  Pub.  L  95-91  (42 
use  7254),  sec.  201  of  the  Federal  Civilian 
Employee  and  Contractor  Travel  Expenses 
Act  of  1985  (41  use  420)  and  sec  1534  of 
the  Department  of  Defense  Authorization 
Act,  1986.  Pub.  L.  99-145  (42  U.S.C  7256a). 
as  amended. 

8.  Section  970.0404-4  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

9700404-4    Contract  clauaas. 

Id)  See  904.71  for  guidance  concerning  the 
prohibition  on  award  of  a  DOE  contract 
under  a  national  security  progra.'n  to  a 
company  owned  by  an  entity  controlled  by 
a  foreign  government  when  access  to 
proscnbod  Information  Is  required  to  perform 
the  contract. 

(FR  Doc.  93-27597  Filed  11-9-93;  8:45  am) 
BILIMQ  coos  MM-et^ 
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purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  fnaking  prior  to  the  adoption  of  the  final 
oiles. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  837 

RIN  3206-AD60 

Recomputation  of  Congressional 
Annuities  After  Reemployment 

agency:  Office  of  Personnel 

Management 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  proposing 
regulations  to  establish  the  method  used 
to  add  cost-of-living  adjustments 
(COLA's)  to  recomputed  annuities  of 
former  Members  of  Congress  who 
perform  additional  service  after 
retirement  as  Members  and  the  method 
for  determining  the  cap  on  CXDLA's  as  it 
affects  these  former  Members  under  the 
Civil  Service  Retirement  System.  These 
regulations  interpret  the  lawr  on  Qvil 
Service  retirement  as  it  affects  these 
computations. 

DATES:  Comments  must  be  received  on 
or  before  December  10,1993. 
ADDRESSES:  Send  comments  to  Reginald 
M.  Jones,  Jr.,  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington,  DC  20044;  or  deliver  to 
0PM.  room  4351, 1900  E  Street.  NW., 
Washington,  DC. 

FOR  njRTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  Under 
section  8344(d)(1)  of  title  5,  United 
States  Code,  a  Member  of  Congress  who 
is  employed  in  an  appointive  position 
subject  to  Qvil  Service  Retirement 
System  (CSRS)  coverage  after  having 
retired  as  a  Member  or  having  left 
Congress  with  title  to  a  deferred 
Member  aimuity  is  generally  eligible  for 
a  special  annuity  computation.  The 
regular  provisions  for  retirees  whose 
annuities  continue  during 
reemployment — which  allow  for  a 
supplemental  annuity  after  a  year  of 
reemployment  or  a  fully  redetermined 


annuity  after  5  years  of  reemployment— 
do  not  apply  to  retired  Members  of 
Congress.  Instead,  the  provisions  for 
retired  Members  require  any  annuity 
being  paid  to  stop  during  the 
reemployment  and  then  allow  the 
existing  annuity  entitlement  to  be 
recomputed  after  the  reemployment 
ends,  with  a  new  high-3  average  salary 
and  the  additional  service  credit.  By 
law,  the  recomputed  benefit  becomes 
payable  upon  separation  from  the 
reemployment,  or,  in  the  case  of  a 
deferred  Member  annuity  entitlement, 
when  the  deferred  aimuity  b^ns. 

Section  8340  of  title  5,  United  States 
Code,  allows  a  COLA  on  annuities  that 
are  "payable"  at  the  time  a  COLA 
becomes  effective.  The  newly  payable 
recomputed  benefit  receives  the  COLA's 
that  occur  after  the  recomputed  annuity 
becomes  payable.  Accordingly,  these 
regulations  provide  that  only  the 
COLA's  occurring  after  a  section 
8344(d)(1)  benefit  begins  will  be  applied 
to  adjust  the  annuity  rate.  These 
regulations  will  apply  to  any  section 
8344(d)(1)  annuities  of  former  Members 
of  Congress  who  becomes  reemployed 
after  publication  of  final  regulations. 

A  related  point  involves  section 
8340(g)  of  title  5,  United  States  Code, 
which  provides  a  "cap"  on  the  amount 
an  annuity  may  be  increased  by  COLA's. 
For  individuals  whose  pay  exceeds  the 
maximum  under  the  General  Schedule, 
OPM  is  prohibited  bom  adding  a  COLA 
if  the  resulting  annuity  would  exceed 
the  retiree's  rate  of  pay  at  retirement 
"increased  by  the  overall  annual  average 
percentage  adjustments  (compounded) 
it  rates  of  pay  of  the  General  Schedule 
imder  subchapter  I  of  chapter  53"  of 
title  5,  United  States  Code.  Consistent 
with  our  policy  on  applying  COLA's  to 
8344(d)(1)  benefits,  these  regulations 
state  that,  in  computing  the  COLA  cap 
on  these  recomputed  Member  aimuities, 
we  will  add  salary  adjustments  after  the 
separation  from  the  appointive  position 
to  the  final  salary  of  that  position  to 
determine  the  cap.  This  method  of 
determining  the  COLA  cap  will  be 
applied  in  the  same  cases  to  which  the 
bar  to  retroactive  COLA's  on  annuities 
will  apply. 

E.G.  12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 


Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
former  Members  of  Congress  who  are 
reemployed  by  the  Government  and 
their  survivors. 

List  of  Subjects  in  5  CFR  Part  837 

Administrative  practice  and 
procedure.  Claims,  DisabiUty  benefits. 
Government  employees. 
Intergovernmental  relations.  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement 

U.S.  Office  of  Personnel  Management 

Junes  B.  King, 

Director. 

Accordingly,  OPM  Proposes  to  amend 
5  CFR  part  837  as  follows: 

PART  837— REEMPLOYMENT  OF 
ANNUITANTS 

Subpart  E— Retirement  Benefits  on 
Separation 

1.  The  authority  citation  for  part  837 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8337.  8344,  8347.  8455. 
8456.  8461,  and  8468. 

2.  Section  837.505  is  added  to  read  as 
follows: 

§  837.505    Cost-of-living  adjustments  on 
Member  annuities. 

(a)  Applying  cost-of-living 
adjustments  to  recomputed  Member 
annuities  under  CSRS.  A  Member 
annuity  benefit  that  is  recomputed 
under  section  8344(d)(1)  of  title  5, 
United  States  Code,  which  Applies  to 
certain  former  Members  who  become 
employed  in  an  appointive  position 
subject  to  CSRS.  will  include  the  cost- 
of-living  adjustments  under  section 
8340  of  title  5,  United  States  Code,  that 
are  effective  after  the  commencing  date 
of  the  benefit  computed  under  section 
8344(d)(1). 

(b)  Limitations  on  cost-of-living 
adjustments  on  recomputed  Member 
annuities  under  CSRS.  For  purposes  of 
determining  limitations  on  cost-of-living 
adjustments  under  section  8340(g)  of 
title  5,  United  States  Code,  the  final  (or 
average)  salary  of  a  Member  whose 
benefit  has  been  recomputed  under 
section  8344(d)(1)  of  title  5,  United 
States  Code,  which  applies  to  certain 
former  Members  who  become  employed 
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in  an  appointive  position  subject  to 
CSRS.  will  be  increased  by  adjustments 
in  the  rates  of  the  General  Schedule 
under  subpart  I  of  chapter  53  of  title  5, 
United  States  Code,  that  are  effective 
after  the  commendng  date  of  the  benefit 
computed  under  section  8344(d)(1). 
(FR  Doc  93-276M  Filed  11-9-93;  8:45  am) 


DEPAfmiENT  OF  THE  TREASURY 

Offic*  of  the  Comptroller  of  the 
Currency 

12CFRPart4 
Pocket  Na  93-iq 
RIN  1557-AA92 

Description  of  Office,  Procedures, 
Public  Infonmatlon:  Minority,  Women 
and  Indlvkkiats  With  Disabime»- 
Owned  Business  Contracting  Outreach 
Program 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency.  Treasury. 

ACnOM;  Notice  of  proposed  rutemakinK. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  proposes  to 
amend  its  regulations  regarding  the 
description  of  its  office,  procedures,  and 
policies  regarding  pubhc  information  to 
adopt  a  Minority-,  Women-  and 
Individuals  with  Disabilities-Owned 
Business  Contracting  Outreach  Program 
(Outreach  Program).  This  proposed  rule 
is  intended  to  ensure  that  business 
concerns  owned  and  controlled  by 
members  of  minority  groups,  women 
and  individuals  with  disabiUties  are 
provided  the  opportunity  to  participate 
in  the  OCC's  contracting  processes.  It 
also  designates  the  official  responsible 
for  implementing  the  program  and  its 
oversight.  This  action,  with  respect  to 
mmority  and  women  owned  businesses, 
is  required  by  the  Financial  Institutions* 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA).  and  is  necessary  to 
promote  participation  of  minority 
groups  and  women  in  contracting 
programs.  The  inclusion  of  individuals 
with  disabilities  is  consistent  with  the 
intent  of  the  Rehabilitation  Act  of  1973 . 
as  amended. 

DATES:  Comments  must  be  received  by 
January  10. 1994. 
AOORCSSES:  Comments  should  be 
directed  to:  Communications  Division. 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW., 
Washington.  DC  20219.  Attention: 
Docket  No.  93^-18.  Comments  will  be 
available  for  inspection  and 
photocopying  at  the  same  kicatlon. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ellen  Dorsey.  Outreach  Program 
Specialist,  Acquisitions  Branch,  (202) 
874-5040;  Patricia  S.  Grady,  Attcmey. 
Legislative.  Regulatory,  and 
hitemationai  Activities  Division,  (202) 
874-5090.  Office  of  the  Comptroller  of 
the  Currency. 

SUPPLEMENTARY  INfORMATKM: 
'    Backgroond 

The  OCC,  as  the  Federal  finandal 
regulatory  agency  responsible  for  the 
supervision  of  the  national  banking 
industry,  has,  since  Its  inception, 
engaged  in  the  procurement  of  goods 
and  services  necessary  for  the 
accomplishment  of  its  duties. 
Historically,  the  OCC  has  awarded  a 
significant  number  of  contracts  to 
Minority  and  Women  Owned 
Businesses.  The  OCC  Minority-. 
Women-  and  Individuals  with 
Disabilities-Owned  Business 
Contracting  Outreach  Program  promotes 
the  participation  of  these  groups  in  the 
omtracting  activities  of  the  OCC 

SecUon  1216(c)  (rf  FIRRKA  (12  U.S.C 
1833e(c);  Pub.  L.  101-73).  U  intended  to 
further  the  participation  of  certain 
designated  groups  in  the  OCC's 
contracting  processes.  FIRREA  requires 
the  OCC  and  the  other  Federal  financial 
institutions  regulatory  agencies  (e.g..  the 
Office  of  Thrift  Supervisicm,  the  Federal 
Deposit  Insurance  Corporation,  the 
Resolution  Trust  CorporaUon.  and  the 
Federal  Housing  Finance  Board)  to 
prescribe  regulations  to  establish  and 
oversee  a  minority  outreach  program 
within  each  agency.  The  purpose  of  the 
outreach  program  is  to  ensure  inclusion, 
to  the  maximum  extent  possible,  of 
minorities  and  women,  and  entities 
owned  by  minorities  and  women,  in  all 
contracts  entered  into  by  the  agency 
with  such  persons  or  entities,  public 
and  private,  in  order  to  perform 
functions  authorized  under  any  law 
applicable  to  such  agency. 

To  ensure  that  the  benefits  of  the 
Outreach  Program  accrue  to  entities 
owned  by  minorities,  women  and 
individuals  with  disabilities,  the 
parU'cipants  in  the  Outreach  Program 
must  be  minorities,  women  or 
individuals  with  disabilities  and 
unconditionally  own  the  business 
entities  partidpating  in  the  Outreach 
Program. 

The  OOC  is  not  required  by  FIRREA 
to  include  individuals  with  disabilities 
in  its  Outreach  Program.  However,  the 
OCC  believes  that  its  proposed 
inclusion  of  individuals  with 
disabilities  is  consistent  with  the  intent 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C  701  et  seq.;  I»ub.  L  93-112)  as 


amended  by  the  Rehabilitation, 
Comprehensive  Service,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602), 
and  the  Rehabihtation  Act  Amendments 
of  1986,  (Pub.  L.  99-506).  The  OCC 
believes  that  by  encouraging  outreach  to 
individuals  with  disabilities,  it  will 
further  the  intent  of  the  Rehabilitation 
Act  of  1973  as  amended.  The  definition 
of  the  term  individual  v«th  disabilities 
is  derived  fi-om  the  definition  of  the 
term  individual  with  handicaps  in  the 
Rehabilitation  Act  of  1973  as  amended. 

Comment 

Public  comment  is  invited  on  any 
aspect  of  this  proposal,  particularly  Lhe 
OCC's  inclusion  of  individuals  with 
disabilities  in  its  contracting  outreach 
program. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
document  is  not  a  significant  regulatory 
action.  This  rule  concerns  participation 
in  an  Outreach  Program  for  OCC's 
procurement  of  goods  and  services.  This 
regulation  is  intended  to  promote 
participation  of  minority-,  women-  and 
individuals  with  disabilities-owned 
businesses  in  the  OCC  contracting 
program.  The  Outreach  Program  does 
not  alter  the  OCCs  established 
procurement  process  for  goods  and 
services  and  this  rule  should  have  no 
material  effects. 

Regulatory  FlexibUHy  Ad 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  is  intended  to 
promote  participation  of  minority-, 
women-  and  individuals  with 
disabihties-owned  businesses, 
regardless  of  size.  In  the  OCC 
contracting  program.  The  Outreach 
Program  does  not  alter  the  OCCs 
established  procurement  process  for 
goods  and  services,  and  this  rule  should 
have  a  benendal.  although  not 
significant,  impact  on  small  entities. 

Lisi  ofSobjecte  in  12  CFR  P&rt  4 

Freedom  of  information,  Organization 
and  functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Women  and  minority 
businesses. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  4  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 

Proposed  to  be  amended  as  set  out 
alow: 
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PART  4~DESCRIPT)ON  OF  OFFICE. 
PROCEDURES,  PUBLIC 
INFORMATION.  CONTRACTING 
OUTREACH  PROGRAMS 

1.  The  part  heading  for  part  4  is 
revised  to  read  as  set  forth  above. 

la.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C.  1  et  seq  , 
93a  and  1833e. 

2.  Part  4  is  amended  by  designating 
§§4.1  through  4.19  as  subpart  A  and 
adding  t  subjiart  A  heading  to  read  as 
foilows: 

Subpart  A— Office.  Procedures,  Public 
information 

3.  Par^  4  is  amended  by  adding  a  new 
subpart  B  to  read  as  follows: 

Subpart  B— Minority-  Women-  and 
Individuals  Witti  Disabiiities-Owned 
Busmes*  Contracting  Outreach  Program; 
Contractifig  tor  Goods  and  Se(¥«ces 

Sec. 
4.31 
4.32 
4.33 
4.38 
4.42 
4.44 


PuUws 


)se. 
Dejfinitidns. 
Po|»c5'. 
PnpBQotion. 
Certification. 
Oversight  and  monitoring. 


Subpart  B — Minority-  Womerv  and 
Individuais  With  Dtsabilities-Owned 
Business  Contracting  Outreach 
Progrann;  Contracting  for  Goods  and 
Services 

8  4.31    Purpose. 

Pursuant  to  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989.  sec.  1216(c).  Pub.  L.  101-73. 
103  Stat,  183.  529  (12  U.S.C  1833e(c)) 
and  consistent  with  the  Rehabilitation 
Act  of  1973  as  amended  (29  U.S.C  701 
et  seq],  this  jiart  establishes  the  CXX 
Minority-  Women-  and  Individuals  with 
Disabilities-Owned  Business 
Contracting  Outreach  Program 
(Outreach  Program).  The  Outreach 
Program  is  intended  to  ensure  that  firms 
owned  and  operated  by  minorities. 
Women,  and  individuals  with 
disabilities  are  given  the  opportunity  to 
participate,  to  the  maximum  extent 
possible,  in  all  contracting  activities  of 
the  OCC. 

§4.32    Definitions. 

(a)  Minority-  and/or  women -owned 
(fiwall  and  large)  businesses  and  entities 
owned  by  minorities  and  women 
(xnvOB  or  MWOBfirm)  means  firms  at 
least  51  percent  unconditionally-owned 
by  one  or  more  members  of  a  minority 
group  or  by  one  or  more  women  who  are 
citizens  of  the  United  States.  In  the  case 
of  publicly-owTifid  companies,  at  least 
5 1  percent  of  each  class  of  voting  stock 


must  be  unconditionally-owned  by  one 
or  more  members  of  a  minority  group  or 
by  one  or  more  women  who  are  citizens 
of  the  United  States.  In  the  case  of  a 
partnership,  at  least  51  percent  of  the 
partnership  interest  must  be 
unconditionally-owned  by  one  or  more 
members  of  a  minority  group  or  by  one 
or  more  women  who  are  citizens  of  the 
United  States.  Additionally,  for  the 
foregoing  cases,  the  management  and 
daily  business  operations  must  be 
controlled  by  one  or  more  such 
individuals. 

(b)  M/norify  means  any  Black 
American.  Native  American  (means 
American  Indian.  Eskimo.  Aleut  and 
Native  Hawaiian),  Hispanic  American, 
Asian-Pacific  American,  or 
Subcontinent-Asian  American. 
,  (c)  Individual  with  disabilities-owned 
(small  and  large)  businesses  and  entities 
owned  by  individuals  with  disabilities 
(IDOB  or  IDOB  firm)  means  firms  at 
least  51  percent  unconditionally-owned 
by  one  or  more  members  who  are 
individuals  with  disabilities  and 
citizens  of  the  United  States.  In  the  case 
of  publicly-owned  companies,  at  least 
51  percent  of  each  class  of  voting  stock 
must  be  unconditionally-owned  by  one 
or  more  members  who  are  individuals 
with  disabilities  and  citizens  of  the 
United  States.  In  the  case  of  a 
partnership,  at  least  51  percent  of  the 
partnership  interest  must  be 
unconditionally-owned  by  one  or  more 
members  who  are  individuals  with 
disabilities  and  citizens  of  the  United 
States.  Additionally,  for  the  foregoing 
three  cases,  the  management  and  daily 
business  operations  must  be  controlled 
by  one  or  more  such  individuals. 

(d)  Individual  with  disabilities  means 
any  person  who  has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  of  such  person's 
major  life  activities,  has  a  record  of  such 
an  impairment,  or  is  regarded  as  having 
such  an  impairment.  It  does  not  include 
an  individual  who  is  currently  engaging 
in  the  illegal  use  of  drugs  nor  an 
individual  who  has  a  currently 
contagious  disease  or  infection  and 
who.  by  reason  of  such  disease  or 
infection,  would  constitute  a  direct 
threat  to  the  health  or  safety  of  other 
individuals  or  who.  by  reason  of  the 
currently  contagious  disease  or 
infection,  is  unable  to  perform  the 
duties  of  the  job. 

(e)  Unconditional  ownership  means 
owrnership  that  is  not  subject  to 
conditions  or  similar  arrangements 
which  cause  the  benefits  of  the 
Outreach  Program  to  accrue  to  persons 
other  than  the  participating  MWOB  or 
IDOB. 


§4.33    PoNcy. 

The  OCC  policy  is  to  ensure  that 
MWOB  and  IDOB  firms  have  the 
opportunity  to  participate,  to  the 
maximum  extent  possible,  in  contracts 
awarded  by  the  OCC.  The  OCC  awards 
contracts  consistent  with  the  principles 
of  full  and  open  competition  and  best 
value  acquisition,  and  with  the  concept 
of  contracting  for  agency  needs  at  the 
lowest  practicable  cost.  The  OCC 
ensures  that  MWOB  and  IDOB  firms 
have  the  opportunity  to  participate  fully 
in  all  contracting  activities  that  the  OCC 
enters  into  for  goods  and  services, 
whether  generated  by  the  headquarters 
office  in  Washington.  DC,  or  any  other 
office  of  the  OCC.  Contracting 
opportunities  may  include  small 
purchase  awards,  contracts  above  the 
small  purchase  threshold,  and  delivery 
orders  issued  against  other 
govenunental  agency  contracts. 

§4.38    Promotion. 

(a)  Scope.  The  OCC.  under  the 
direction  of  the  Deputy  Comptroller  for 
Resource  Management,  engages  in 
promotion  and  outreach  aaivities 
designed  to  identify  MWOB  and  IDOB 
firms  capable  of  providing  goods  and 
services  needed  by  the  OCC,  to  facilitate 
interaction  between  the  OCC  and  the 
MWOB  and  IDOB  community,  and  to 
indicate  the  OCCs  commitment  to 
doing  business  with  this  comtnunity. 
The  Outreach  Program  is  designed  to 
facilitate  OCCs  work  with  other 
government  agencies  to  include 
participation  in  business  promotion 
events  sponsored  and  attended  by 
minorities,  women  and  individuals  with 
disabilities.  Once  the  OCC  has 
identified  prospective  participants,  it 
will  assist  them  in  understanding  the 
OCCs  needs  and  contracting  process. 

(b)  Outreach  activities.  OCC's 
Outreach  Program  includes  the 
following: 

(1)  Obtaining  various  lists  and 
directories  of  MWOB  and  IDOB  firms 
maintained  by  government  agencies; 

(2)  Targeting  appropriate  firms  for 
participation  in  the  OCCs  Outreach 
Program; 

(3)  Participating  in  business 
promotion  events  comprised  of  or 
attended  by  MWOB  and  IDOB  firms  to 
explain  OCC  contracting  opportunities 
and  obtain  names  of  potential  MWOB 
and  IDOB  firms; 

(4)  Ensuring  that  the  OCC  contracting 
staff  understands  and  actively  promotes 
this  program;  and 

(5)  Registering  MWOB  and  IDOB 
firms  in  the  OCCs  database  to  facilitate 
their  participation  in  the  competitive 
prociirement  process  for  OCC  contracts. 
This  database  is  used  by  OCC 


59688       Federal  Register  /  Vol.  58,  No.  216  /  Wednesday,  November  10,  1993  /  Proposed  Rules 


procurement  staff  to  identify  finns  to  be 
solicited  for  OCC  procurements. 

14.42    C*rtlflc«tion. 

(a)  Objective.  To  preserve  the  integrity 
and  foster  the  program's  objectives,  each 
prospective  MWOB  or  IDOB  firm  must 
demonstrate  that  it  meets  the  ownership 
and  control  requirements  for 
participation  in  the  Outreach  Program. 

(b)  ProcessMWOB  or  MWOB  firm.  A 
prospective  MWOB  firm  may 
demonstrate  its  eligibility  for 
participation  in  the  Outreach  Program 
by: 

(1)  Submitting  a  valid  MWOB 
certification  received  from  another 
government  agency  whose  definition  of 
MWOB  is  substantially  similar  to  that 
specified  in  §  4.32(a); 

(2)  Self-certifying  MWOB  ownership 
status  by  filing  with  the  OCC  a 
completed  and  signed  certification  form 
as  prescribed  by  the  Federal  Acquisition 
Regulation.  48  CFR  53.301-129;  or 

(3)  Submitting  a  valid  MWOB 
certification  received  from  the  Small 
Business  Administration. 

(c)  ProcessIDOB  or  IDOB  firm.  A 
prospective  IDOB  firm  may  demonstrate 
its  eligibility  for  participation  in  the 
Outreach  Program  by: 

(1)  Submitting  a  valid  IDOB 
certification  received  from  another 
government  agency  whose  definition  of 
IDOB  is  substantially  similar  to  that 
specified  in  §  4.32(c);  or 

(2)  Self-certifying  IDOB  owmership 
status  by  filing  with  the  OCC  a 
completed  and  signed  certification  as 
prescribed  in  the  Federal  Acquisition 
Regulation,  48  CFR  53.301-1 29,  and 
adding  an  additional  certifying 
statement  to  read  as  follows: 

I  certify  that  I  am  an  individual  with 
disabilities  as  defined  in  12  CFR  4  32(d),  and 

that  my  firm. qualifies  as  an 

individual  with  disabilities-owned  business 
or  as  an  individual  with  disabilities-owned 
firm  as  defined  in  12  CFR  4.32|c). 

1 4.44    Ovtrtlght  and  monitoring. 

The  Deputy  Comptroller  for  Resource 
Management  shall  appoint  an  Outreach 
Program  Manager,  who  shall  appoint  an 
Outreach  Program  Specialist.  The 
Outreach  Program  Manager  is  primarily 
responsible  for  program  advocacy, 
oversight  and  monitoring. 

Dated:  July  2, 1993. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
[PR  Doc.  93-27620  Filed  11-9-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  th« 
Currer>q^ 

12  CFR  Part  34 
[Docket  Na  03-10] 
RIN 1557-AB34 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Ragutotlon  Y;  DockM  No.  FM)803] 
RIN  710O-AB2O 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  323 
RIN  3064-ABO5 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  545, 563,  564 
[Docket  No.  83-214] 
RIN  1550-AA64 

Real  Estate  Appraisals 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  and  Office  of  Thrift 
Supervision,  Treasury. 
ACTION:  Proposed  rule;  availability  of 
supplemental  information. 

summary:  On  June  4, 1993,  tbe  Office  of 
the  Comptroller  of  the  Currency  (OCC), 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board),  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
and  the  Office  of  Thrift  Supervision 
(OTS)  (collectively  the  agencies) 
published  a  proposed  rule  that  would 
amend  the  agencies'  regulations 
regarding  appraisals  of  real  estate 
pursuant  to  Title  XI  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989.  One  of  the 
proposed  amendments  was  to  increase 
from  $100,000  to  $250,000  the  threshold 
level  at  or  below  which  an  appraisal  is 
not  required  pursuant  to  Title  XI. 

The  agencies  are  placing 
supplemental  information  into  the 
rulemaking  record  primarily  relating  to 
the  proposed  increase  in  the  threshold 
level  and  requesting  written  comment 
on  those  materials  as  well  as  on  public 
comments  previously  received. 
DATES:  Written  comments  must  be 
received  by  December  10, 1993. 
ADDRESSES:  Please  direct  comments  as 
indicated  below.  Documents  identified 
in  this  notice  will  be  available  at  the 
locations  for  inspection  and  copying  of 
comments. 


Office  of  the  Comptroller  of  the 
Currency 

Communications  Division, 
Comptroller  of  the  Currency,  9th  Floor, 
250  E  Street,  SW.,  Washington,  DC 
20219,  Attention:  Docket  No.  93-10. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

Board  of  Governors  of  the  Federal 
Reserve  System 

Comments,  which  should  refer  to 
Docket  No.  R-0803,  may  be  mailed  to 
Mr.  Wilham  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551. 
Comments  addressed  to  Mr.  Wiles  may 
also  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  outside 
of  these  hours.  Both  the  mail  room  and 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Comments  may  be 
inspected  in  room  MP-500  1(202)  452- 
3684)  between  9  a.m.  and  5  p.m.,  except 
as  provided  in  §  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8. 

Federal  Deposit  Insurance  Corporation 

Send  comments  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429.  Comments 
may  be  hand  delivered  to  room  F-402, 
1776  F  Street,  NW.,  Washington.  DC  on 
business  days  between  8:30  a.m.  and  5 
p.m.  [FAX  number  (202)  898-38381 
Comments  will  be  available  for 
inspection  and  photocopying  in  room 
7118.  550  17th  Street,  NW.,  Washington 
DC  between  9  a.m.  and  4:30  p.m.  on 
business  days. 

Office  of  Thrift  Supervision 

Send  comments  to  Director, 
Information  Services  Division,  Public 
Affairs,  Office  of  Thrift  Supervision. 
1700  G  Street.  NW..  Washington.  DC 
20552.  Attention  Docket  No.  93-214. 
These  submissions  may  be  hand 
delivered  to  1700  G  Street.  NW..  from  9 
a.m.  to  5  p.m  on  business  days;  they 
may  be  sent  by  facsimile  transmission  to 
FAX  number  (202)  906-7755. 
Submissions  must  be  received  by  5  p.m. 
on  the  day  they  are  due  in  order  to  be 
considered  by  the  OTS.  Late-filed, 
misaddressed  or  misidentified 
submissions  will  not  be  considered  in 
this  rulemaking.  Comments  will  be 
available  for  inspection  at  1700  G  Street, 
NW,  from  1  p.m.  until  4  p.m.  on 
business  days.  Visitors  will  be  escorted 
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to  and  from  the  public  reading  room  at 
established  intervals. 

FOR  FURTHER  MFORMATtON  CONTACT: 

Office  of  the  Comptroller  of  the 
Currency 

Thomas  E.  Watson,  National  Bank 
Examiner.  Office  of  the  Chief  National 
Bank  Examiner.  (202)  874-5170;  or 
Horace  G.  Sneed.  Senior  Attorney,  or 
Stephen  Freeland.  Attorney.  (202)  874- 
4460,  Bank  Operations  and  Assets 
Division. 

Board  of  Governors  of  the  Federal 
Reserve  System 

Rhoger  H  Pugh,  Assistant  Director, 
(202)  728-5883,  Stanley  B.  Rediger, 
Supervisory  Financial  Analyst  (202) 
452-2629,  or  Virginia  M  Gibbs. 
Supervisory  Financial  Analyst,  (202) 
452-2521,  Division  of  Banking 
Supervision  and  Regulation;  or  Gregory 
A.  Baer.  Senior  Attorney  (202)  452-3236 
or  Christopher  Bellini,  Attorney  (202) 
452-3269,  Legal  Division. 

Federal  Deposit  Insurance  Coq>oratioo 

Robert  F.  Miailovich.  Associate 
Director.  (202)  898-6918.  James  D. 
Leitner,  Examination  Specialist.  (202) 
898-6790,  Division  of  Supervision;  or 
Walter  P.  Doyle.  Counsel.  (202)  898- 
3682,  Legal  Division. 

Office  of  Thrift  Supervision 

Robert  Fishman.  Senior  Program 
Manager.  Credit  Risk.  Super\-ision 
Policy,  (202)  906-5672;  Deirdre  G. 
Kvartunas,  Policy  Analyst,  Supervision 
Policy,  (202)  906-7933;  Ellen  J. 
Sazznun,  Counsel  (Banking  and 
Finance),  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office.  (202) 
906-7133. 

SUPPLEMENTARY  INFORMATION:  On  June  4, 
1993.  the  agencies  published  a  proposed 
rule  that  would  amend  the  agencies' 
regulations  regarding  appraisals  of  real 
estate  pursuant  to  Title  XI  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989.  Real 
Estate  Appraisals.  58  FR  31878  (June  4. 
1993).  The  notice  of  proposed 
rulemaking  reiquested  that  comments  be 
provided  by  July  19, 1993. 

The  agencies  believe  the  pubUc 
interest  will  be  served  by  allowing 
interested  parties  to  comment  on 
supplemental  information  relating 
primarily  to  the  proposed  increase  in 
the  threshold  level  from  $100,000  to 
$250,000.  Therefore,  the  agencies  invite 
written  conunents  on:  (i)  1992  and  1993 
surveys  by  the  Board  of  its  examination 
staff  with  respect  to  the  staffs 
experience  with  the  $100,000  threshold; 
(ii)  comments  received  by  the  Boaid 


from  the  Federal  Reserve  Banks  that 
were  not  previously  included  in  the 
public  file;  (iii)  a  1993  survey  by  the 
OCC  of  supervisory  examination  staff 
regarding  the  potential  effects  of  the 
proposed  amendments:  (iv)  a  1993 
survey  by  the  OTS  of  its  senior 
examination  staff  regarding  the 
threshold  level;  (v)  a  1993  survey  by  the 
FDIC  of  its  senior  supervisory  staff 
regarding  the  proposed  amendments; 
(vi)  Thrift  Failures:  Costly  Failures 
Resulted  from  Regulatory  Violations  and 
Unsafe  Practices,  General  Accounting 
Office  (June  1989);  (vii)  Bank 
Regulation:  Regulatory  Impvediments  to 
Small  Business  Lending  Should  Be 
Removed,  General  Accounting  Office 
(Sept.  1993);  (viii)  statistics  on  the  size 
and  distribution  of  small  business  loans 
obtained  from  depository  institutions. 
Federal  Reserve  1993,  based  on  the 
National  Survey  of  Small  Business 
Finances,  co-sponsored  by  the  Federal 
Reserve  Board  and  Small  Business 
Administration  (1987);  (ix)  summary  of 
data  obtained  from  the  Consolidated 
Reports  of  Condition  and  Income  (Call 
Reports)  for  commercial  banks.  Thrift 
"Financial  Reports  (TFR),  and  other 
industry  and  government  sources;  (x) 
FDIC  Quarterly  Banking  Profiles  (1987- 
1992);  and  (xi)  other  material 
incorporated  into  the  administrative 
records  available  for  inspection  at  the 
agencies.  A  summary  prepared  by  OCC 
and  OTS  staff  of  the  surveys  of 
supervisory  examination  staff.  Call 
Report  and  TFR  data,  and  other  material 
is  also  included  in  the  OCC,  OTS,  and 
FDIC  records. 

The  agencies  invite  written  comment 
on  these  materials  and  on  the  public 
comments  already  received  on  the 
proposal.  Comments  should  focus  on 
the  implications  of  these  materials  and 
public  comments  for  the  proposed 
increase  in  the  appraisal  threshold  to 
$250,000,  or  a  different  level  "Hie 
agencies  also  encourage  comments  on 
the  applicability  of  thrift  data  to 
commercial  bank  experience  and  of 
commercial  bank  data  to  thrift 
experience.  Comments  already  received 
in  response  to  the  June  4, 1993  notice 
of  proposed  rulemaking  will  be 
considered  in  conjunction  with 
comments  received  in  response  to  this 
notice. 


Dated:  October  12. 1993. 
Eugeae  A.  Ludwig, 

Comptroller  of  the  Currency. 
Dated:  November  5, 1993. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board.  Federal 
Reserve  System. 

Dated  October  29. 1993. 
Hoyle  L.  Robinson, 
Executive  Secretary.  Federal  Deposit 
Insurance  Corporation. 

Dated:  November  3, 1993. 
Jonathan  L  Fiechter, 

Acting  Director,  Office  of  Thrift  Supervision 
!FR  Doc.  93-27724  Filed  11-9-93;  8:45  am] 

BtLLMQ  COOES  *»i0-3i^.  Ul*^^.  e7»4-»«-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM-e9;  Notice  No.  SC-9^-S- 

NM] 

Special  Conditions:  Cessna  Aircraft 
Company,  Model  750  (atation  X) 
Airplane,  High  Altitude  Operation 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION;  Notice  of  proposed  special 

conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Cessna  Aircraft 
Company  (Cessna).  Model  750  (Citation 
X)  airplane.  This  new  airplane  will  ha\'e 
a  novel  and  unusual  design  feature 
associated  with  an  unusually  high 
operating  altitude  (51,000  feet),  for 
which  the  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
proposed  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  Comments  must  be  received  by 
December  27,  1993. 

AOOflESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  (ANM-7).  Docket  No.  NM-e9. 
1601  Lind  Avenue  SW.,  Renton, 
Washington.  98055-^056;  or  deHvered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  Ae  above 
address.  Comments  must  be  marked 
"Docket  No.  NM-89."  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
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FOR  FURTHER  INFORMAT)ON  CONTACT: 
Mark  Quam.  FAA.  Standardization 
Branch.  ANM-113,  Transport  Airplane 
Directorate.  Aircraft  Certificate  Service. 
1601  Lind  Avenue  SW.,  Renton. 
Washington.  98055-4056;  telephone 
(206) 227-2145. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  person  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
simimarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-89."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  October  15. 1991.  Cessna  Aircraft 
Company  (Cessna).  6030  Cessna  Blvd., 
P.O.  Box  7704,  Wichita.  KS  67277-7704, 
applied  for  a  new  type  certificate  in  the 
transport  airplane  category  for  the 
Model  750  (Citation  X)  airplane.  The 
Cessna  Model  750  is  a  T-tail,  low  swept 
wing,  medium  sized  business  jet 
powered  by  two  GMA-3007C  turbofan 
engines  mounted  on  pylons  extending 
from  the  aft  fuselage.  Each  engine  will 
be  capable  of  delivering  6,000  pounds 
thrust.  The  flight  controls  will  be 
powered  and  capable  of  manual 
reversion.  The  type  design  of  the  Cessna 
Model  750  series  airplanes  contains  a 
number  of  novel  and  unusual  design 
features  for  an  airplane  type  certificated 
under  the  applicable  provisions  of  part 
25  of  the  FAR.  Those  features  include 
the  relatively  small  passenger  cabin 
volume  and  a  high  operating  altitude. 
The  applicable  airworthiness 
requirements  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 


Cessna  750  series  airplanes:  therefore, 
special  conditions  are  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  in  the  regulations. 

Type  Certification  Basis 

Under  the  provisions  of  §  2 1 7. 1 7  of 
the  FAR,  Cessna  must  show,  except  as 
provided  in  §  25.2.  that  the  Model  750 
(Citation  X)  meets  the  applicable 
provisions  of  part  25.  effective  February 
1. 1965.  as  amended  by  Amendments 
25-1  through  25-74.  In  addition,  the 
proposed  certification  basis  for  the 
Model  750  includes  part  34.  effective 
September  10. 1990.  plus  any 
amendments  in  effect  at  the  time  of 
certification;  and  part  36,  effective 
December  1. 1969.  as  amended  by 
Amendments  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  No  exemptions  are 
anticipated.  The  special  conditions  that 
may  he  developed  as  a  result  of  this 
notice  will  form  an  additional  part  of 
the  type  certification  basis.  In  addition, 
the  certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  proposed  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  750 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§  §  11.28  and  11.29.  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Novel  or  Unusual  Desi^  Feature 

The  Cessna  Model  750  will 
incorporate  an  unusual  design  feature  in 
that  it  will  be  certified  to  operate  up  to 
an  altitude  of  51.000  feet. 

The  FAA  considers  certification  of 
transport  category  airplanes  for 
operation  at  altitudes  greater  than 
41,000  feet  to  be  a  novel  or  unusual 
feature  because  current  part  25  does  not 
contain  standards  to  ensure  the  same 
level  of  safety  as  that  provided  during 
operation  at  lower  altitudes.  Special 
conditions  have  therefore  been  adopted 
to  provide  adequate  standards  for 
transport  category  airplanes  previously 
approved  for  operation  at  these  high 
altitudes,  including  certain  Learjet 
models,  the  Boeing  Model  747, 
Dassault-Breguet  Falcon  900.  Canadair 
Model  600.  Cessna  Model  650.  Israel 
Aircraft  Industries  Model  1125,  and 


Cessna  Model  560.  The  special 
conditions  for  the  Cessna  Model  650  are 
considered  the  most  applicable  to  the 
Model  750  and  its  proposed  operation 
and  are  therefore  used  as  the  basis  for 
the  special  conditions  described  below. 

Damage  tolerance  methods  are 
proposed  to  be  used  to  assure  pressure 
vessel  integrity  while  operating  at  the 
higher  altitudes,  in  lieu  of  the  Vz-bay 
crack  criterion  used  in  some  previous 
special  conditions.  Crack  growth  data 
are  used  to  prescribe  an  inspection 
program  that  should  detect  cracks  before 
an  opening  in  the  pressure  vessel  would 
allow  rapid  depressurization.  Initial 
crack  sizes  for  detection  are 
determination  under  §  25.571.  as 
amended  by  Amendment  25-72.  The 
cabin  altitude  after  failure  must  not 
exceed  the  cabin  altitude/time  curve 
limits  shown  in  Figures  3  and  4. 

Continuous  fiow  passenger  oxygen 
equipment  is  certificated  for  use  up  to 
40.000  feet;  however,  for  rapid 
decompressions  above  34,000  feet, 
reverse  diffusion  leads  to  low  oxygen 
partial  pressures  in  the  lungs,  to  the 
extent  that  a  small  percentage  of 
passengers  may  lose  useful 
consciousness  at  35.000  feet.  The 
percentage  increases  to  an  estimated  60 
percent  at  40.000  feet,  even  with  the  use 
of  the  continuous  flow  system.  To 
prevent  permanent  physiological 
damage,  the  cabin  altitude  must  not 
exceed  25,000  feet  for  more  than  2 
minutes.  The  maximum  peak  cabin 
altitude  of  40,000  feet  is  consistent  with 
the  standards  established  for  previous 
certification  programs.  In  addition,  at 
high  altitudes  the  other  aspects  of 
decompression  sickness  have  a 
significant,  detrimental  effect  on  pilot 
performance  (for  example,  a  pilot  can  be 
incapacitated  by  internal  expanding 
gases). 

Decompression  above  the  37.000-foot 
limit  depicted  in  Figure  4  approaches 
the  physiological  limits  of  the  average 
person:  therefore,  every  effort  must  be 
made  to  provide  the  pilots  with 
adequate  oxygen  equipment  to 
withstand  these  severe  decompressions. 
Reducing  the  time  interval  between 
pressurization  failure  and  the  time  the 
pilots  receive  oxygen  will  provide  a 
safety  margin  against  being 
incapacitated  and  can  be  accomplished 
by  the  use  of  mask-mounted  regulators. 
The  proposed  special  condition, 
therefore,  would  require  pressure 
demand  masks  with  mask-mounted 
regulators  for  the  flightcrew.  This 
combination  of  equipment  will  provide 
the  best  practical  protection  for  the 
failures  covered  by  the  special 
conditions  and  for  improbable  failures 
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not  covered  by  the  special  conditions, 
provided  the  cabin  altitude  is  limited. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Federal 
Aviation  Administration.  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344, 1348(c), 
1352, 1354(a).  1355, 1421  through  1431. 
1502, 1651(b)(2),  42  U.S.C.  1857f-10,  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  t>'pe  certification  basis  for  the 
Cessna  Model  750  (Citation  X)  series 
airplanes:  Operation  to  51.000  feet: 

1  Pressure  Vessel  Integrity 

(a)  The  maximum  extent  of  failure 
and  pressure  vessel  opening  that  can  be 
demonstrated  to  comply  with  paragraph 
4  (Pressurization)  of  this  special 
condition  must  be  determined.  It  must 
be  demonstrated  by  crack  propagation 
and  damage  tolerance  analysis 
supported  by  testing  that  a  larger 
opening  or  a  more  severe  failure  than 
demonstrated  will  not  occur  in  normal 
operations. 

(b)  Inspection  schedules  and 
procedures  must  be  established  to 
assure  that  cracks  and  normal  fuselage 
leak  rates  will  not  deteriorate  to  the 
extent  that  an  unsafe  condition  could 
exist  during  normal  operation. 

(c)  With  regard  to  the  fuselage 
structural  design  for  cabin  pressure 
capability  above  45.000  feet  altitude,  the 
pressure  vessel  structure,  including 
doors  and  windows,  must  comply  with 
§  25.365(d),  using  a  factor  of  1.67 
instead  of  the  1.33  factor  prescribed. 


2.  Ventilation 

In  lieu  of  the  requirements  of 
§  25.831(a).  the  ventilation  system  must 
be  designed  to  provide  a  sufficient 
amount  of  uncontaminated  air  to  enable 
the  crewmembers  to  perform  their 
duties  without  undue  discomfort  or 
fatigue,  and  to  provide  reasonable 
passenger  comfort  during  normal 
operating  conditions  and  also  in  the 
event  of  any  probable  failure  of  any 
system  that  could  adversely  affect  the 
cabin  ventilating  air.  For  normal 
operations,  crewmembers  and 
passengers  must  be  provided  with  at 
least  10  cubic  feet  of  fresh  air  per 
minute  per  person,  or  the  equivalent  in 
filtered,  recirculated  air  based  on  the 
volume  and  composition  at  the 
corresponding  cabin  pressure  altitude  of 
not  more  than  8,000  feet. 

3.  Air  Conditioning 

In  addition  to  the  requirements  of 
§  25.831,  paragraphs  (b)  through  (e),  the 
cabin  cooling  system  must  be  designed 
to  meet  the  following  conditions  during 
flight  above  15,000  feet  mean  sea  level 
(MSL): 

(a)  After  any  probable  failure,  the 
cabin  temperature-time  history  may  not 
exceed  the  values  shown  in  Figure  1. 

(b)  After  any  improbable  failure,  the 
cabin  temperature-time  history  may  not 
exceed  the  values  showTi  in  Figure  2. 

4.  Pressurization 

In  addition  to  the  requirements  of 
§  25.841,  the  following  apply: 

(a)  The  pressurization  system,  which 
includes  for  this  purpose  bleed  air,  air 
conditioning,  and  pressure  control 
systems,  must  prevent  the  cabin  altitude 
from  exceeding  the  cabin  altitude-time 
history  shown  in  Figure  3  after  each  of 
the  following: 

(1)  Any  probable  malfunction  or 
failure  of  the  pressurization  system.  The 
existence  of  undetected,  latent 
malfunctions  or  failures  in  conjunction 
with  probable  failures  must  be 
considered. 

(2)  Any  single  failure  in  the 
pressurization  system,  combined  with 
the  occurrence  of  a  leak  produced  by  a 
complete  loss  of  a  door  seal  element,  or 
a  fuselage  leak  through  an  opening 
having  an  effective  area  2.0  times  the 


effective  area  that  produces  the 
maximum  permissible  fuselage  leak  rate 
approved  for  normal  operation, 
whichever  produces  a  more  severe  leak. 

(b)  The  cabin  altitude-time  history 
may  not  exceed  that  shown  in  Figure  4 
after  each  of  the  following: 

(1)  The  maximum  pressure  vessel 
opening  resulting  from  an  initially 
detectable  crack  propagating  for  a 
period  encompassing  four  normal 
inspection  intervals.  Mid-panel  cracks 
and  cracks  through  skin-stringer  and 
skin-frame  combinations  must  be 
considered. 

(2)  The  pressure  vessel  opening  or 
duct  failure  resulting  from  probable 
damage  (failure  effect)  while  under 
maximum  operating  cabin  pressure 
differential  due  to  a  tire  burst,  engine 
rotor  burst,  loss  of  antennas  or  stall 
warning  vanes,  or  any  probable 
equipment  failure  (bleed  air,  pressure 
control,  air  conditioning,  electrical 
source(s),  etc.)  that  affects 
pressurization. 

(3)  Complete  loss  of  thrust  from  all 
engines. 

(c)  In  showing  compliance  with 
paragraphs  4(a)  and  4(b)  of  these  special 
conditions  (Pressurization),  it  may  be 
assumed  that  an  emergency  descent  is 
made  by  approved  emergency 
procedure.  A  17-second  crew 
recognition  and  reaction  time  must  be 
applied  between  cabin  altitude  warning 
and  the  initiation  of  an  emergency 
descent. 

Note:  For  the  flight  evaluation  of  the  rapid 
descent,  the  test  article  must  have  the  cabin 
volume  representative  of  what  is  expected  to 
be  nomial,  such  that  Cessna  must  reduce  the 
total  cabin  volume  by  that  which  would  be 
occupied  by  the  furnishings  and  total  number 
of  people. 

5.  Oxygen  Equipment  and  Supply 

(a)  A  continuous  flow  oxygen  system 
must  be  provided  for  the  passengers. 

(b)  A  quick-donning  pressure  demand 
mask  with  mask-mounted  regulator 
must  be  provided  for  each  pilot.  Quick- 
donning  from  the  stowed  position  must 
be  demonstrated  to  show  that  the  mask 
can  be  withdrawn  from  stowage  and 
donned  within  5  seconds. 

BILUNG  CODE  4>10-1VM 
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CABIN  ALTITUDE  -  TIME  HISTORY 
FIGURES 

NOTE:    For  figure  3,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurization.    If  depressurization 
analysis  shows  that  the  cabin  altitude  limit  of  this  curve  is 
exceeded,  the  following  alternate  limitations  apply:   After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  30,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25,000  feet. 
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FIGURE  4 

NOTE:    For  figure  4,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurization.    If  depressurization 
analysts  shows  that  the  cabin  altitude  fimit  of  this  curve  is 
exceeded,  the  following  alternate  limitations  apply:   After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  40,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25,000  feet. 
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Issued  in  Penton,  Washington,  on  October 
27, 1993. 

John  |.  Hickey. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
ANM-IOO. 

IFR  Doc  93-27686  Filed  11-9-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Ch.  I 

Pocket  No.  93N-0372] 

Medical  Devices;  Hearing  Aid 
Requirements;  Request  for  Comments 
and  Information 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Food  and  Drug    . 
Administration  (FDA)  is  announcing  its 
i  itenfion  to  review  and,  potentially  to 
amend,  the  Federal  hearing  aid 
r-gulations.  The  agency  is  taking  this 
a.;tion  because  it  believes  that  a 
nevaluation  of  the  current  regulations  is 
warranted  in  order  to  improve  patient 
cr.re.  FDA  is  soliciting  comments  and 
information  on  revising  the  Federal 
hearing  aid  regulations,  and  it  will 
consider  the  administrative  record  of 
hearing  along  with  comments  and  other 
information  received  when  proposing 
revised  regulations.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
announcing  a  public  hearing  on  this 
advance  notice  of  proposed  rulemaking 
(ANPRM). 

DATES:  Written  comments  by  January  10, 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration.  2098  Gaither 
Rd.,  Rockville.  MD  20850,  301-594- 
4765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  February 
15. 1977  (42  FR  9286).  FDA 
promulgated  regulations  which 
established  provisions  for  the  sale  and 
distribution  of  hearing  aids.  The 
regulations  on  hearing  aid  devices  (21 


CFR  801.420  and  801.421)  prescribe  the 
types  of  information  that  must  be 
included  in  the  labeling  in  order  to 
provide  health  professionals  and 
patients  with  adequate  directions  for  the 
safe  and  effective  use  of  a  hearing  aid: 
specify  the  technical  performance  data 
that  must  be  included  in  the  labeling  to 
ensure  that  health  professionals  have 
adequate  information  to  select,  fit,  and 
repair  a  hearing  aid  for  a  patient;  and 
restrict  the  sale  of  a  hearing  aid  to 
patients  who  have  undergone  a  medical 
evaluation  within  the  past  6  months. 
The  regulations  also  allow  any  informed 
adult,  18  years  of  age  or  older,  to  waive 
the  medical  evaluation  requirement  by 
signing  a  written  statement. 

During  the  past  year,  several  events 
occurred  which  have  caused  FDA  to 
reevaluate  the  regulatory  homework 
governing  the  sale  and  distribution  of 
hearing  aids.  Earlier  this  year.  FDA 
reviewed  the  advertising,  promotional 
material,  and  labeling  of  commercially 
available  hearing  aids.  For  numerous 
products  examined.  FDA  found  that  the 
manufacturer  was  making 
unsubstantiated  performance  claims. 
These  claims  were  misleading  the 
public  by  creating  unrealistic 
expectations  about  the  performance  of 
the  devices.  For  example,  several 
companies  claimed  that  their  products 
would  significantly  improve  speech 
recognition  in  noisy  environments  and 
simultaneously  filter  out  background 
noise.  FDA  is  not  aware  of  any  data 
establishing  the  fact  that  noise  reduction 
hearing  aids  can  significantly 
differentiate  speech  from  unwanted 
extraneous  noise.  In  reviewing  the 
promotional  materials  for  hearing  aids, 
FDA  also  found  that,  in  nearly  all  cases 
examined,  the  labeling,  promotional 
literature  and  advertising  failed  to 
disclose  material  information  and  did 
not  accurately  disclose  the  device's 
potential  risks  and  benefits. 

Based  on  this  review.  FDA  sent  letters 
to  eight  major  hearing  aid  manufacturers 
directing  them  to  immediately  remove 
all  misleading  promotional  literature 
and  advertising  (Ref.  1).  FDA  also 
ordered  the  firms  to  correct  the 
misconceptions  about  their  products 
that  had  been  created  by  their 
misleading  promotional  literature  and 
advertising.  The  agency  also  issued 
letters  to  all  other  hearing  aid 
manufacturers  indicating  that  FDA 
believes  this  is  an  industry  wide 
problem  and  directing  them  to  review 
and  correct  their  promotional  literature 
and  advertising  as  needed  (Ref.  2). 

FDA  will  continue  to  monitor 
promotional  materials  and  advertising 
and  will  take  appropriate  action. 
Manufacturers  who  want  to  make  claims 


of  user  benefit,  beyond  the  general  claim 
of  improved  hearing,  such  as  the  ability 
to  differentiate  background  noise  from 
speech,  will  be  reouired  to  substantiate 
those  claims  by  submitting  valid 
scientific  evidence  fixim  clinical  trials. 
Claims  that  FDA  clears  for  product 
labeling  through  the  premarket 
notification  (510(k))  or  premarket 
approval  (PMA)  processes  form  the 
basis  for  acceptable  advertising  claims. 
FDA  will  develop  a  guidance  document 
that  sets  forth  the  criteria  necessary  for 
clinical  protocols  that  will  be  required 
to  substantiate  claims  beyond  the 
general  claim  of  improved  hearing. 

FDA  is  now  considering  whether  the 
prepurchase  medical  evaluation  to 
determine  hearing  aid  candidacy  should 
be  replaced  by.  or  supplemented  with. 
a  more  comprehensive  prepurchase 
hearing  assessment.  FDA  believes  that  a 
comprehensive  diagnostic  hearing 
assessment  can  be  directed  towards 
identifying  any  medically  or  surgically 
treatable  disease,  determining  hearing 
aid  candidacy,  and  providing  the  proper 
hearing  equipment  needed  by  the 
individual.  FDA  believes  that  a 
comprehensive  diagnostic  hearing 
assessment  need  not  necessarily  be 
performed  by  a  physician,  but  rather 
could  be  performed  by  a  competent, 
trained,  and  educated  health 
professional  who  is  licensed  by  the 
State  to  perform  such  testing. 

FDA  has  also  come  to  question 
whether  the  Federal  waiver  provision  is 
consistent  with  the  Federal  policy  that 
each  hearing  aid  purchaser  receive  a 
clinically  appropriate  prepurchase 
hearing  evaluation.  In  a  1991  survey  of 
11  hearing  aid  dispensers  in  Vermont. 
FDA  found  that  more  than  70  percent  of 
hearing  aid  purchasers  did  not  have  a 
medical  examination  prior  to 
purchasing  a  hearing  aid  (Ref.  3);  this 
means  that  many  hearing  aid  purchasers 
are  not  being  properly  evaluated  prior  to 
buying  and  using  hearing  aids  and. 
consequently,  the  result  is  that  the 
hearing  aids  do  not  work  or  fit  properly. 
FDA  requests  any  information  diat 
documents  the  percentage  of  consumers 
who  are  opting  to  use  the  waiver 
provision. 

The  pervasive  use  of  the  waiver 
provision  is  contrary  to  the  expectations 
and  intent  of  the  agency  when 
promulgating  the  current  Federal 
hearing  aid  regulation.  As  noted  in  the 
preamble  to  the  February  15. 1977, 
regulation,  the  waiver  was  intended  to 
be  used  in  very  limited  circumstances. 
"Although  the  Commissioner  strongly 
recommends  that  all  prospective 
hearing  aid  users  obtain  a  medical 
evaluation  of  hearing  loss  before 
purchasing  a  hearing  aid,  he  recognizes 
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that  a  waiver  should  be  allowed  for 
those  who  have  religious  or  personal 
beliefs  against  a  medical  evaluation  and 
for  the  rare  circumstance  where  an 
individual  would  have  great  difficulty 
in  obtaining  a  medical  evaluation  due  to 
the  lack  of  a  physician  in  the  area."  (42 
FR  9286  at  9293).  Dispensers  are 
prohibited  from  encouraging  a 
prospective  user  to  waive  the  medical 
evaluation,  and  they  must  inform  the 
prospective  user  that  the  exercise  of  the 
waiver  is  not  in  the  user's  best  health 
interest. 

Public  attention  was  called  to  many  of 
the  issues  involving  hearing  aid  devices 
at  a  September  15. 1993.  congressional 
hearing  before  the  Senate  Special 
Committee  on  Aging.  The  committee 
chairman.  David  Pryor,  stated  that  the 
purpose  of  the  hearing  was  "not  to 
condemn  one  group  of  hearing  health 
care  providers  in  favor  of  another. 
Instead,  we  want  to  learn  where  each 
member  of  the  hearing  health  care  team 
fits.  The  hearing  specialist,  audiologist, 
and  otolaryngologist  all  have  a  role  to 
play  in  providing  hearing  health  care." 
(Ref.  4).  Senator  William  Cohen  added 
that,  "the  Minority  staff  investigation 
(into  allegations  of  misleading 
advertising  and  deceptive  sales 
practices  by  hearing  aid  manufacturers 
and  dealers]  has  revealed  that  far  too 
many  elderly  consumers  are  being  sold 
expensive  hearing  aids  that  they  either 
cannot  use  or  do  not  need  because  of  the 
aggressive  sales  tactics  of  incompetent, 
abusive  and  fraudulent  dealers."  (Ref. 
5).  The  Commissioner,  of  Food  and 
Drugs  testified,  following  a  panel  of 
elderly  consumers  who  had  negative 
experiences  with  hearing  aid  dealers 
and  manufacturers  (Ref.  6).  The 
Commissioner  outlined  the  actions  FDA 
is  taking  to  improve  the  framework 
under  which  hearing  aids  are  regulated, 
including:  (1)  Requiring  manufacturers 
to  remove  misleading  promotional 
material  and  advertising.  (2)  requiring 
better  clinical  testing  of  hearing  aids 
and  substantiation  of  claims,  and  (3) 
reevaluating  the  Federal  regulation  with 
an  eye  toward  revising  it. 

The  American  Association  of  Retired 
Persons  (AARP)  released  a  report  at  the 
September  15.  1993.  congressional 
hearing  which  further  substantiated  the 
relatively  low  level  of  satisfaction 
among  long-time,  regular  users  of 
hearing  aids.  AARP  urged  Federal  and 
State  regulators  to  expand  their 
oversight  of  the  hearing  aid 
marketplace.  "Because  of  the  nature  of 
hearing  aid  purchases,  the  vulnerability 
of  older  consumers,  and  the 
troublesome  sales  practices  associated 
with  this  industry,  there  is  a  continuing 
need  for  proactive  oversight  at  both  the 


Federal  and  State  levels."  (Ref.  7). 
AARP  recommended,  among  other 
things,  that  States  enact  licensing  laws 
with  minimum  standards  of  practice  for 
hearing  evaluations;  that  the  State 
licensing  laws  raise  competency 
standards  for  practitioners  conducting 
hearing  evaluations  and  fitting  the 
hearing  aids;  that  FDA  continue  in  its 
course  of  requiring  clinical  data  to 
substantiate  manufacturers'  claims;  and 
that  FDA  take  proactive  steps  to  ensure 
that  prospective  users  are  properly 
evaluated  prior  to  purchasing  a  hearing 
aid. 

II.  Revisions  Under  Consideration 

The  agency  is  considerhig  a  new 
framework  governing  the  sale  and 
distribution  of  hearing  aid  devices.  The 
major  principles  of  the  new  framework 
that  are  currently  envisioned  are 
establishment  of  the  following:  (1)  A 
clear  requirement  for  a  diagnostic 
hearing  assessment  prior  to  the 
purchase  and  use  of  a  hearing  aid;  (2)  a 
requirement  that  the  hearing  assessment 
be  conducted  by  a  qualified  health 
professional  with  demonstrated 
competence  to  conduct  the  necessary 
battery  of  tests  and  to  assess,  evaluate 
and  interpret  the  results  of  those  tests; 
and  (3)  a  requirement  that  the  health 
professionals  who  administer  the  tests 
be  licensed  by  the  States.  The  principles 
of  this  framework  were  discussed  with 
representatives  of  health  professional 
and  industry  organizations  on  July  2. 
1993  (Ref.  8). 

FDA  is  soliciting  comments  on  all 
aspects  of  the  current  regulation, 
specifically  on  the  following  issues: 

1.  Prior  to  the  sale  of  a  hearing  aid. 
what  should  be  the  minimum 
components  of  a  comprehensive  hearing 
assessment?  What  battery  of  tests  should 
be  routinely  conducted?  How  long 
should  the  results  of  the  assessment 
remain  valid  before  another  assessment 
is  required? 

2.  What  are  the  minimum 
qualifications  that  health  professionals 
should  porsess  in  order  to  perform  a 
comprehensive  hearing  assessment  (i.e.. 
administer  the  necessary  battery  of  tests 
and  assess,  evaluate  and  interpret  the 
results)?  If  the  assessment  is  performed 
by  a  health  professional  other  than  a 
licensed  physician,  will  the  health 
professional  be  able  to  identify  medical 
conditions  that  necessitate  referral  to  a 
physician? 

3.  Under  what  conditions,  if  any. 
should  a  consumer  be  allowed  to  waive 
the  prepurchase  evaluation?  Should 
repeat  buyers  have  to  be  reexamined 
each  time  they  buy  a  replacement 
device? 


4.  Should  mail  order  purchase  of 
hearing  aids  be  permitted?  If  so.  under 
what  conditions? 

5.  Should  the  person  performing  a 
prepurchase  evaluation  be  prohibited 
from  selling  a  hearing  aid  to  the  person 
being  evaluated?  6.  Should  States 
license  health  professionals  before  they 
are  allowed  to  perform  hearing 
assessments?  Could  the  same  objective 
be  adequately  achieved  through 
accreditation  by  professional 
organizations?  If  yes  to  either  question, 
please  discuss  the  ability  of  States  or 
professional  organizations  to  perform 
these  functions  and  state  how  soon  such 
systems  could  be  operational. 

7.  How  many  health  professionals, 
including  physicians,  are  there 
currently  in  the  U.S.  who  would  likely 
be  qualified  to  perform  prepurchase 
hearing  examinations,  and  how  are 
those  health  professionals  distributed 
geographically  around  the  country? 

8.  How  would  consumer  access  to 
hearing  aid  distributors  be  affected  by 
the  types  of  changes  to  the  existing 
regulation  of  hearing  aid  devices 
discussed  in  this  notice? 

III.  Comments 

The  agency  will  consider  any 
comments  submitted  in  response  to  this 
ANPRM  in  its  reevaluation  of  the 
Federal  hearing  aid  regulations.  FDA 
advises  that,  under  21  CFR  10.30(d).  any 
comments  submitted  in  response  to  this 
notice  will  be  included  under  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  announcing  a  public  hearing  in  order 
to  solicit  comments  on  revising  the 
Federal  hearing  aid  regulations.  FDA 
will  consider  the  administrative  record 
of  hearing,  along  with  comments  and 
other  information  received,  when 
deciding  whether  to  revise  the  existing 
regulations. 

Interested  persons  may.  on  or  before 
January  10. 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
ANPRM.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  the  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  Due  to  the 
significant  public  interest  in  this  issue, 
FDA  does  not  anticipate  granting 
requests  for  extension  to  this  60-day 
comment  period. 
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rV.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  \vaming  letters  from  FDA  to  eight  major 
hearing  aid  manufacturers,  including: 
Dahlberg,  Inc.,  April  16, 1993;  Beltone 
Electronics  Corp.,  April  16,1993;  Omni 
Hearir\g  Systems,  April  16, 1993;  Starkey 
Laboratories,  Inc.,  April  16, 1993;  Electone, 
Inc.,  April  16, 1993;  Siemens  Hearing 
Instruments,  April  16. 1993;  Personal  Sound 
Technologies,  Inc.,  July  14, 1993;  Resound 
Corp.,  September  14, 1993. 

2.  Form  letter  from  FDA  to  68  registered 
hearing  aid  manufacturers/  dispensers.  1993. 

3.  Testimony  of  Michael  Kravchuk,  Acting 
Director  of  the  Investigations  Branch  at 
FDA's  Boston  District  Office,  presented  on 
April  9, 1991,  at  an  open  public  hearing 
convened  by  FDA  to  hear  comments  on  a 
request  submitted  by  the  State  of  Vermont  for 
exemption  from  Federal  preemption. 

4.  Testimony  of  Senator  David  Pryor, 
Chairman  of  the  Senate  Special  Committee 
on  Aging,  September  15, 1993. 

5.  Testimony  of  Senator  William  Cohen, 
September  15, 1993. 

6.  Testimony  of  David  Kessler, 
Commissioner  of  Food  and  Drugs,  September 
15,1993. 

7.  AARP,  "A  Report  on  Hearing  Aids," 
1993. 

8.  Minutes  of  a  meeting  between  FD.\  and 
health  professional  and  industry 
organizations,  July  2, 1993. 

This  document  is  being  issued  under 
sections  201.  301.  501.  502,  507,  519, 
520,  701.  704  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  331, 
351.  352,  357,  3601,  360j,  371,  374). 

Dated:  November  3, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-27732  Filed  11-5-93;  3:27  pm) 

BILUNO  CODE  4160-01-F 


21  CFR  Ch.  1 

[Docket  No.  93N-0369] 

Medical  Devices;  Hearing  Aid 
Requirements;  Public  Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  hearing. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  hearing  on  an  advance  notice  of 
proposed  rulemaking  (A^fPRM)  that 
announces  the  agency's  intention  to 
revise  the  Federal  regulation  on  the  sale 
and  distribution  of  hearing  aids.  The 
purpose  of  the  public  hearing  is  to  assist 
the  agency  in  preparing  proposed  rule 
on  Federal  hearing  aid  requirements;  the 


agency  will  consider  the  administrative 
record  of  hearing,  along  with  comments 
and  other  information  received.  The 
ANPRM  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

DATES:  The  public  hearing  will  be  held 
on  December  6, 1993,  from  9  a.m.  to  5 
p.m.;  if  necessary,  the  meeting  will 
continue  on  December  7, 1993,  in  order 
to  accommodate  all  who  wish  to 
participate.  Written  notices  of 
participation  should  be  filed  by 
November  26, 1993.  Submit  written 
comments  by  December  22, 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Holiday  Inn  Crowne  Plaza. 
1750  Rockville  Pike,  Rockville,  MD 
20852.  Submit  written  notices  of 
participation  and  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  Hotel  rooms  have 
been  reserved  at  the  Holiday  Inn 
Crowne  Plaza  from  December  6  through 
December  7, 1993.  Attendees  are 
responsible  for  making  their  own  room 
reservations.  In  order  to  receive  the 
appropriate  rate,  attendees  should  refer 
to  the  FDA  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Lee,  Center  for  Devices  and 
Radiological  Health  (HFZ-210).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
2436. 

SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  this  issue  of  the  Federal  Register, 
FDA  is  publishing  an  ANPRM 
announcing  the  agency's  intention  to 
revise  the  Federal  regulations  on 
hearing  aid  requirements.  FDA  has 
determined  that  a  public  hearing  on  the 
matters  raised  in  the  ANPRM  is 
warranted.  The  hearing  will  be  directed 
by  Joseph  A.  Levitt.  Deputy  Director  for 
Regulations  and  Policy,  Center  for 
Devices  and  Radiological  Health.  FDA. 
To  the  extent  possible,  oral  testimony 
should  address  the  questions  contained 
in  the  ANPRM.  The  procedures 
governing  the  hearing  are  those 
applicable  to  a  public  hearing  before  the 
Commissioner  of  Food  and  Drugs  under 
part  15  (21  CFR  part  15). 

Interested  persons  who  wish  to 
participate  may.  on  or  before  November 
26, 1993,  submit  a  notice  of 
participation  to  the  Dockets 
Management  Branch  (address  above). 
All  notices  submitted  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  should  contain  the  name, 
address,  telephone  nim:iber,  business 
affiliation  of  the  person  requesting  to 
make  a  presentation,  a  brief  summary  of 


the  presentation,  and  the  approximate 
time  requested  for  the  presentation. 

Individuals  or  groups  having  similar 
interests  are  requested  to  consolidate 
their  comments  and  present  them 
through  a  single  representative.  FDA 
may  require  joint  presentations  by 
persons  with  common  interests.  FDA 
will  allocate  the  time  available  for  the 
hearing  among  the  persons  who 
properly  file  a  notice  of  appearance. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  mail  or  telephone  of  the  time  allotted 
to  the  person  and  the  approximate  time 
the  person's  presentation  is  scheduled 
to  begin.  The  schedule  of  the  public 
hearing  will  be  available  at  the  hearing, 
and  later  it  will  be  placed  on  file  in  the 
Dockets  Management  Branch  under 
docket  number  93N-0369. 

The  administrative  record  of  the 
proposed  regulation  will  be  open  for  15 
days  after  the  hearing  to  allow 
comments  on  matters  raised  at  the 
hearing.  Persons  who  wish  to  provide 
additional  materials  for  consideration 
are  to  file  these  materials  with  the 
Dockets  Management  Branch  (address 
above). 

The  hearing  is  informal,  and  the  rules 
of  evidence  do  not  apply.  No  participant 
may  interrupt  the  presentation  of 
another  participant.  Only  the  presiding 
officers  and  panel  members  may 
question  any  person  during  or  at  the 
conclusion  of  their  presentation. 

Dated:  October  15, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc  93-27731  Filed  11-5-93;  3:27  pm] 
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21  CFR  Parts  182  and  184 
[Docket  No.  77N-0232] 

Gelatin:  Tentative  Affinnation  of  GRAS 
Status  as  a  Direct  Human  Food 
Ingredient;  Reopening  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Tentative  final  rule;  reopening 

of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  for 
180  days  the  comment  period  for  the 
tentative  aflirmation  that  gelatin  is 
generally  recognized  as  safe  (GRAS)  for 
use  as  a  direct  human  food  ingredient. 
FDA  is  taking  this  action  in  response  to 
requests  to  allow  additional  time  for 
public  comment. 
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DATES:  Written  commentt  by  May  9. 
1994. 

AOOAE88E8:  Submit  written  comments 
to  the  Dockets  Management  Branch 
tHFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.,  SW.,  Washington,  DC  20204, 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  12, 1993  (58  FR 
27959),  FDA  published  a  tentative  final 
rule  with  respect  to  the  affirmation  of 
CRAS  status  of  gelatin  as  a  direct 
human  food  ingredient.  Interested 
persons  were  given  until  July  12, 1993, 
to  comment  on  the  tentative  final  rule. 
The  agency  has  received  requests  from 
Croda  Colloids  Ltd.,  the  Gelatin 
Manufacturers  Institute  of  America.  Inc., 
and  Kraft  General  Foods,  Inc.,  to  reopen 
the  comment  period  to  permit  an 
additional  180  days  for  public  comment. 
The  additional  comment  period  was 
requested  to  evaluate  issues  relating  to 
pentachlorophenol  and  to  collect 
information  regarding  levels  of 
chromium  in  gelatin  derived  from 
chromium  treated  hides.  After  careful 
consideration,  the  agency  has  concluded 
that  it  is  in  the  public  interest  to  allow 
additional  time  for  interested  persons  to 
submit  comments  on  the  tentative  final 
rule.  Accordingly,  the  comment  period 
is  reopened  until  May  9. 1994. 

Interested  persons  may.  on  or  before 
May  9, 1994.  submit  to  the  Dockets 
Managements  Branch  (address  above) 
written  comments  regarding  the 
tentative  Rnal  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identi^ed  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  1, 1993. 

Frad  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  93-27624  Filed  11-10-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Ravanua  Sarvica 

26  CFR  Part  1 

PA-64-S11 
RIN  154fr-AQ8« 

Capitalization  and  Inclusion  In 
Inventory  of  Caitain  Costs;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Rescheduling  of  public  bearing 

on  proposed  regulations:  change  of  date 

to  submit  requests  to  speak  and  outlines 

of  oral  comments. 

SUMMARY:  This  document  reschedules 
the  date  of  a  public  hearing  on  proposed 
regulations  and  changes  the  date  to 
submit  requests  to  speak  and  outlines  of 
oral  comments  for  the  public  hearing 
relating  to  accounting  for  costs  incurred 
in  producing  property  and  acquiring 
property  for  resale. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday.  November  30. 1993. 
beginning  at  1  p.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Tuesday.  November  16. 
1993. 

ADDRESSES:  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service. 
P.O.  Box  7604.  Ben  Franklin  Station, 
AtUi:  CC:DOM:CORP:T:R.  (IA-64-91). 
room  5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
(202) 622-8452  or  (202) 622-7190  (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  public  hearing  appearing  in  the 
Federal  Register  for  Friday.  October  29, 
1993  (58  FR  58145),  announced  that  a 
public  bearing  on  proposed  regulations 
would  be  held  on  Monday,  December  6. 
1993.  at  1  p.m.  in  the  Internal  Revenue 
Auditorium.  Seventh  Floor.  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW..  Washington,  DC  and  that  requests 
to  speak  and  outlines  of  oral  comments 
must  be  received  by  Monday.  November 
22. 1993.  The  notice  of  public  hearing 
on  the  related  revenue  procedure  (TD 
8482)  was  published  simultaneously  at 
58  FR  58101.  The  proposed  regulations 
relating  to  accounting  for  costs  incurred 
in  producing  property  and  acquiring 
property  for  resale  (IA-64-91)  and  the 
requests  for  comments  regarding  the 
approach  for  implementing  required 
method  changes  (TD  8482)  were 
published  on  Monday,  August  9, 1993 
(58  FR  42198)  and  (58  FR  42263), 


respectively.  See  rescheduling  of  the 
public  hearing  for  TD  8482  elsewhere  in 
this  issue  of  the  Federal  Register. 

The  date  for  the  public  hearing  is 
rescheduled  for  Tuesday,  November  30, 
1993,  beginning  at  1  p.m.  The  requests 
to  speak  and  outlines  of  oral  comments 
must  be  received  by  Tuesday,  November 
16.  1993. 

All  other  details  with  respect  to  the 
previously  published  documents  remain 
the  same. 
Dale  D.  Gooda. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc.  93-27655  Filed  11-9-93;  8:45  am] 
eiUJNO  cooe  wso-oi-u 


ENVIRONME^^'AL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH3S-1-5780;  FRL-4799-6] 

Ohio;  Approval  and  Promulgation  of  a 
Commitment  To  Adopt  Rules  for 
Reasonably  Available  Control 
Technology  for  Nitrogen  Oxidaa: 
Correction. 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  regulation  identifier 
number  (RIN)  stated  in  the  proposed 
rule  which  was  published  Wednesday, 
September  21, 1993  (57  FR  33663).  The 
RIN  stated  in  the  proposed  rule  was  as 
follows:  [OH38-1-5783;  FRL-4731-5). 
This  RIN  was  stated  incorrectly,  and 
should  be  replaced  with  the  following 
RIN:  [OH38-1-5780;  FR^-4731-5]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Schleyer.  Air  Enforcement 
Branch  (AE-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  W. 
Jackson  Boulevard,  Chicago.  Illinois 
60604-3590.  (312)  353-5089. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  classified  as  a  Table 
Three  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Tables  Two  and  Three  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
Section  3  of  Executive  Order  12291  for 
a  period  of  2  years.  USEPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Tables  Two  and  Three  SIP 
revisions.  0MB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  USEPA's  request. 
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Authority:  42  U.S.C  7401-7671q. 
Date:  October  20. 1993. 
David  Kee. 

Director,  Air  and  Radiation  Division. 

IFR  Doc.  93-27708  Filed  11-9-93;  8:45  am) 

Ba.UNO  COM  6SM-60-P 


40  CFR  Part  180 
tOPP-300304;  FRL-4649-1] 
RIN  Na  2070-nAC18 

N,N-Bis  2-(0tnega- 
Hydroxypolyo  xyethylene/ 
Polyoxypropylene)  Ethyl  Alkylamine; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  dodunent  proposes  to 
amend  the  current  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  N,N-bis  2-[omega- 
hydroxypolyoxyethlene/ 
polyoxypropylene)  ethyl  alkylamine  by 
expanding  its  use  as  an  inert  ingredient 
(to  read  "surfactants  and  related 
adjuvants  of  surfactants")  and  removing 
the  limit  on  the  amount  used  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  proposed 
regulation  was  requested  by  Akzo 
Chemicals,  Inc. 

DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
300304],  must  be  received  on  or  before 
December  10, 1993. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1128,  Crystal 
Mall,  Building  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  fi-om  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7505  W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower. 
Arlington.  VA  22202.  (703)-308-8320. 

SUPPLEMENTARY  INFORMATION:  Akzo 
Chemicals,  Inc.,  300  South  Riverside 
Plaza,  Chicago,  IL  60606,  has  submitted 
pesticide  petition  (PP)  2E4159  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  amending  the  current 
exemption  fix)m  the  requirement  of  a 
tolerance  for  residues  of  N,N-bis  2- 
(o/nega-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine  by 
expanding  its  use  as  an  inert  ingredient 
( to  read  "surfactants  and  related 
adjuvants  of  surfactants"  )  and  removing 
the  limit  on  the  amount  used  in 
pesticide  formulations  applied  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacjgof  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  ^ 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  proj)elIants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
iQtended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  established 
data  requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk. 

The  Agency  has  decided  that  the  data 
normally  required  to  support  a  proposed 
tolerance  exemption  for  N,N-bis  2- 
(omego-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine 
will  not  need  to  be  submitted.  The 


rationale  for  this  decision  is  described 
below. 

1.  N,N-bis  2-[omega- 
hydroxypolyoxyethlene)  ethyl 
alkylamine  was  exempted  primarily 
because  it  is  structurally  similar  to  the 
following  chemicals  that  are  already 
exempted  ftx>m  the  requirement  of  a 
tolerance  when  used  in  accordance  with 
good  agricultural  practices  as  inert  (or 
occasionally  active)  ingredients  in 
pesticide  formulations  applied  to 
growing  crops  only  under  40  CFR 
180.1001(d).  These  chemicals  were 
reviewed  by  the  Agency  and  were  found 
to  be  of  no  risk  to  human  health  or  the 
environment  when  used  in  accordance 
with  good  agricultural  practices. 

a.  N.N-bis  2-[omega- 
hydroxypolyoxyethlene)  ethyl 
alkylamine;  the  reaction  product  of  1 
mole  of  N.N-6is(2-hydroxyethyl) 
alkylamine  and  3  to  60  moles  of 
ethylene  oxide,  where  the  alkyl  group 
(C8-C18)  is  derived  from  coconut, 
cottonseed,  soya,  or  tallow  acids. 

b.  Alpha-alkyl  (Cl2-Cl8)-o/7jega- 
hydroxypoly(oxyethylene)  copolymers 
with  poly(oxypropylene); 
polyoxyethylene  content  averages  3  to 
12  moles  and  polyoxypropylene  content 
averages  2  to  9  moles. 

c.  Primary  n-alkylamines,  where  the 
alkyl  group  (C8-C18)  is  derived  from 
coconut,  cottonseed,  soya,  or  tallow 
acids. 

2.  The  above-mentioned  chemicals 
were  cleared  based  on  a  review  of  90- 
day  feeding  studies  in  rats  and  dogs 
using  N.N-bis  (2-hydroxyethyl) 
alkylamine  which  showed  a  no- 
observed-effect-level  (NOEL)  of  500 
ppm. 

3.  The  above-mentioned  chemicals  do 
not  have  limits  placed  on  the  amount 
used  in  a  pesticide  formulation. 

4.  The  above-mentioned  chemicals  are 
used  in  pesticide  formulations  as 
surfactants  and  related  adjuvants  of 
surfactants. 

5.  No  nitrosamines  are  present  in  N,N- 
6/s2-(omega-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine  at 
the  analytical  detection  limit  of  10  parts 
per  billion. 

6.  The  residual  content  of  the 
monomers  ethylene  oxide  and 
propylene  oxide  in  N,N-bis  2-{omega- 
hydroxypolyox>'ethylene/ 
polyoxypropylene)  ethyl  alkylamine  is 
less  than  1  part  per  milhon. 

7.  No  additional  ethylene  oxide  is 
formed  upon  degradation  of  N,N-bis  2- 
(omega-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine. 

Based  upon  the  above  information 
and  review  of  its  use.  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
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ingredient  does  not  pose  a  risk  to 

human  health  or  the  environment. 
Therefore.  EPA  proposes  that  the 
exemption  horn  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  IOPF-300304).  All 
written  comments  filed  in  response  to 


this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFS  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  October  14. 1993. 

Stephen  L.  fohnsoa. 

Acting  Director,  Registration  Division.  Ofpca 
of  Pesticide  Proffnms. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18&-{AMEN0ED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.Q  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient  entry,  to  read  as 
follows: 

§180.t00l    Examptiona  from  the 
requirament  o(  a  toleranc*. 


(d)* 


Inert  ingredients 


N.N-t>is  2-<o/ne<7a4iydroxypotyoxyethyiene/ 

potyoxypropylene  ettiyl  alKylamine;  tJie  reaction 
proAjct  of  1  mote  ot  W,W-0«(2-hydroxyethy» 
alkylamine  and  360  moles  o(  ettiylene  oxide  and 
propyleoe  oxide,  wtiefe  the  akyl  group  (C8-C18)  Is 
derived  from  coconut,  cottonseed,  soya,  or  tallow 
acids.. 


Surfactanfl.  related  ai^uvants  of  surfactants 


Uses 


(FR  Doc  93-27275  Filed  ll-«-93:  8:45  am) 
aauMQ  cooc  ueo-so-F 

40  CFR  Part  180 
(OPP-300307:  FRL-4«4«-S] 
RiN  No.  2070-AC 

Acetyl  Tributyf  Citrate;  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTK>N:  Proposal. 

SUMMARY:  This  document  proposes  that 
acetyl  tributyl  citrate  (CAS  Re^.  No.  77- 
90-7)  be  exempted  from  the  requirement 
of  a  tolerance  when  used  as  an  inert 
ingredient  (plasticizer)  in  pesticide 
formulations  applied  to  animals.  This 
proposed  regulation  was  requested  by 
Alpha  Chemical  and  Plastics  Corp. 
DATES:  Written  comments.  Identified  by 
the  document  control  number  (OPP- 


300307).  must  be  received  on  or  before 
December  10. 1993. 
ADDRESSES:  By  mail,  submit  wmtten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  ol» 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to;  Rm.  1128.  Oystal 
Mall.  Building  «2, 1921  Jefferson  Davis 
Hny..  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  tiiis  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Busine.s$  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspection  in  Rm.  1128  at  the  address 


given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  By 
mail:  Connie  Welch.  Registration 
Support  Branch.  Registration  Division 
(7505W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
2800  Crystal  Drive.  North  Tower. 
Arlington,  VA  22202.  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  Alpha 
Chemical  and  Plastics  Corp.,  1  Jabez  St., 
Newark  NJ  07105.  has  submitted  a 
pesticide  petition  to  EPA  requesting  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  21  U.S.C  346a{e). 
propose  to  amend  40  CFR  160.1001(e) 
by  establishing  an  exemption  from  Uie 
requirement  of  a  tolerance  for  acetyl 
tributyl  citrate  when  used  as  a 
component  of  plastic  animal  tags  in 
pesticide  formulations  applied  to 
animals.  In  the  Federal  Register  of 
August  3, 1988  (53  FR  29244).  EPA 
proposed  such  an  exemption.  No 
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comments  have  been  received  in 
response  to  the  proposal.  However, 
because  of  the  length  of  time  that  has 
elapsed  since  the  originial  proposal, 
EPA  is  reproposing  the  exemption.  TTie 
basis  for  this  proposed  exemption  is 
contained  in  the  previous  proposal  (53 
FR  29244). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (OPP-3003071.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12291. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 


Dated:  October  23,  1993. 
Stephanie  R.  Irene, 

Acting  Director.  Registratiort  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

S  180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 


(e) 


Inert  ingredients 


Acetyl  IrtHJtyl  citrate  (CAS  Reg.  No.  77-90-7) 


jFR  Dot  93-27274  Filed  11-9-93;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[PR  Docket  No.  93-267;  FCC  93-480] 

Temporary  Operating  Authority  for 
New  Amateur  Operators 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  action  proposes  to  grant 
immediate  temporary  operating 
authority  to  persons  who  pass  the 
examinations  for  a  new  amateur 
operator  license.  The  proposed  rule 
changes  are  necessary  so  that  successful 
examinees  can  begin  to  operate  their 
stations  immediately  and  will  not  have 
to  wait  while  the  license  application  is 
being  processed.  This  proposal  would 
give  better  service  to  the  public.  It  will 
also  reduce  the  number  of  inquiries  that 
the  Commission  receives  concerning  the 
status  of  applications. 
DATES:  Comments  are  due  on  or  before 
January  10, 1994.  Reply  comments  are 
due  on  or  before  February  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission.  Private 


Limits 


Uses 


Component  of  plastic  animal  tags. 


Radio  Bureau.  Washington.  DC  20554. 
(202) 632-4964. 

8UPf>t.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  adopted  October 
21. 1993.  and  released  November  4, 
1993.  The  complete  text  of  this 
Commission  action,  including  the 

i)roposed  rule  amendments,  is  available 
or  inspection  and  copjring  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  230).  1919  M 
Street.  NW..  Washington,  DC  The 
complete  text  of  this  Notice  of  Proposed 
Rule  Making,  including  the  proposed 
rule  amendments,  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc..  (ITS,  Inc.).  2100  M  Street. 
NW.,  suite  140.  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  proposed  rule  changes  respond 
to  a  petition  (RM-8288)  filed  by  the 
Western  Carolina  Radio  Society/VEC 
(Wescars)  requesting  rules  that  would 
grant  immediate  temporary  operating 
authority  to  persons  who  pass  the 
examinations  for  new  amateur  operator 
license.  The  proposed  rules  would 
provide  such  temporary  operating 
authority. 

2.  Currently,  after  passing  the 
examinations,  a  new  amateur  operator 
inust  wait  several  weeks  for  his/her 
license  application  to  be  processed. 


During  that  time,  operation  of  the 
station  is  not  permitted.  The  proposed 
rules  provide  for  temporary  operating 
authority  and  frequency  privileges, 
pending  receipt  of  the  full-term  license 
or  120  days,  whichever  comes  first. 
Certain  restrictions  would  apply  to  the 
temporary  operating  authority.  It  would 
not.  for  example,  authorize  any  amateur 
station  operation  that  may  have  a 
significant  environmental  effect  as 
defined  in  the  Commission's  Rules. 

3.  The  proposed  rules  also  provide  for 
a  unique  call  sign  to  be  used  by  stations 
operating  under  temporary  authority. 
The  prefix  for  such  call  sign  would  be 
Vyz.  Additional  components  of  the  call 
sign  are  set  forth  in  the  proposed  rules. 

4.  Comments  are  invited  on  the 
proposal. 

5.  The  proposed  rules  are  set  forth  at 
the  end  of  this  document. 

6.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
specified  in  the  Commission's  rules.  See 
generally  47  CFR  1.1202. 1.1203.  and 
1.1206(a). 

7.  In  accordance  with  section  605(b) 
of  the  Regulatory  Flexibility  Act  of 
1980.  5  U.S.C.  605(b),  the  Commission 
certifies  that  the  proposed  rules  would 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
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because  the  amateur  stations  that  are  the 
subject  of  this  proceeding  would  not  be 
authorized  to  transmit  any 
communications  where  the  station 
licensee  or  control  operator  has  a 
pecuniary  interest,  siee  $g7.113(a)(3). 

8.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C  3501-3520,  and  found  to  contain 
no  new  or  modiHed  form,  information 
collection  and/or  record  retention 
requirements,  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

9.  This  Notice  of  Proposed  Rule 
Making  and  the  proposed  rule 
amendments  are  issued  under  the 
authority  of  sections  4(i),  303(r),  307(a), 
and  308(a)  of  the  Communications  Act 
of  1934,  as  amended,  47  USC  154(i), 
303(r).  307(a),  and  308(a). 

10.  A  copy  of  this  Notice  of  Proposed 
Rule  Making  will  be  forwarded  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  97 

License  privileges.  Radio,  Temporary 
operating  authority. 

Federal  Gsramunications  Commissioa. 
UVera  F.  Marshall. 
Acting  Secretary. 

Proposed  Rules 

Part  97  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Aulhority:  48  Stat  1066. 1082.  as 
amended;  47  U.S.C  154, 303.  Interpret  or 
apply  48  Stat  1064-1068, 1081-1105,  as 
amended;  47  U.S.C  151-155.  301-600. 
unless  otherwise  noted. 

2.  §  97.5.  paragraphs  (a),  (b).  and  (c) 
are  revised  and  a  new  paragraph  (d)(7) 
is  added  to  read  as  follows: 

$97.5   Station  license  required. 

(a)  When  a  station  is  transmitting  on 
any  amateur  service  frequency  bom  a 
geographic  location  within  50  km  of  the 
Earth's  surface  where  the  amateur 

ser\  ice  is  regulated  by  the  FCC,  the 
person  having  physical  control  of  the 
apparatus  must  have  a  written 
autliorization  recognized  by  the  FCC  for 
an  amateur  station. 

(b)  When  a  station  is  transmitting  on 
any  amateur  service  frequency  from  a 
location  within  50  km  of  the  Eartli's 
surface  and  aboard  any  vessel  or  crafl 
that  is  documented  or  registered  in  the 
United  States,  the  person  having 
physical  control  of  the  apparatus  must 


have  a  written  authorization  recognized 
by  the  FCC  for  an  amateur  station. 

(c)  When  a  station  is  transmitting  on 
any  amateur-satellite  service  frequency 
from  a  location  more  than  50  km  above 
the  Earth's  surface  aboard  any  craft  that 
is  dociunented  or  registered  in  the 
United  States,  the  person  having 
physical  control  of  the  apparatus  must 
have  a  written  authorization  recognized 
by  the  FCC  for  an  amateur  station. 

(d)»  •  • 

(7)  A  CSCE  indicating  that  the  person 
has  passed  the  necessary  examinations 
for  a  new  amateur  operator  license 
within  the  previous  120  days,  provided 
that: 

(i)  The  person  has  properly  filed  with 
the  administering  VE^  an  application, 
received  on  behalf  of  the  FCC,  for  a  new 
op«rator/primary  station  license  that  the 
FCC  has  not  yet  acted  upon; 

(ii)  The  person  is  not  a  prior  amateur 
service  licensee  whose  license  was 
revoked,  suspended  for  less  than  the 
balance  of  the  license  term  and  the 
suspension  is  still  in  effect,  suspended 
for  the  balance  of  the  license  term  and 
relicensing  has  not  taken  place,  or 
siurendered  for  cancellation  following 
notice  of  revocation,  suspension,  or 
monetary  forfeiture  proceedings; 

(iii)  The  person  is  not  the  subject  of 
a  cease  and  desist  order  that  relates  to 
amateur  service  operation  and  which  is 
still  in  enect; 

(iv)  The  temporary  authority  ceases 
immediately,  if  the  application  is 
returned  without  action; 

(v)  No  temporary  authority  is 
authorized  if  the  operation  of  the  stadon 
may  have  a  significant  environmental 
eifed.  as  defined  by  §  1.1307  of  this 
chapter;  and 

(vi)  The  temporary  authority  is 
accepted  with  the  express 
understanding  that  such  authority  may 
be  modified  or  cancelled  at  any  time 
without  hearing  if,  in  the  FCC's 
discretion,  the  need  for  such  action 
arises. 


3.  Section  97.7  is  amended  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 

$•7.7   Control  operator  requUed. 

(d)  A  CSCE  indicating  that  the  person 
has  passed  the  necessary  examinations 
for  a  new  amateur  operator  license 
within  the  previous  120  days,  provided 
that: 

(1)  The  person  has  properly  filed  with 
the  administering  VEs  an  application, 
received  on  behalf  of  the  FCC,  for  a  new 
operator/primary  station  license  that  the 
FCC  has  not  yet  acted  upon; 

(2)  The  person  is  not  a  prior  amateur 
service  licensee  whose  hcense  was 


revoked,  suspended  for  less  than  the 
balance  of  the  license  term  and  the 
suspension  is  still  in  effect,  suspended 
for  the  balance  of  the  license  term  and 
relicensing  has  not  taken  place,  or 
surrendered  for  cancellation  following 
notice  of  revocation,  suspension,  or 
monetary  forfeiture  proceedings; 

(3)  The  person  is  not  the  subject  of  a 
cease  and  desist  order  that  relates  to 
amateur  service  operation  and  which  is 
still  in  effect; 

(4)  The  temporary  authority  ceases 
immediately,  if  the  application  is 
returned  without  action;  and 

(5)  No  temporary  authority  is 
authorized  if  the  operation  of  the  station 
may  have  a  significant  environmental 
effect,  as  defined  in  §  1.1307  of  this 
chapter;  and 

(6)  The  temporary  authority  is 
accepted  with  the  express 
understanding  that  such  authority  may 
be  modified  or  cancelled  at  any  time 
without  hearing  if,  in  the  FCC's 
discretion,  the  need  for  such  action 
arises. 

4.  Section  97.9  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

S  97.9    Operator  license. 

(c)  A  person  not  holding  a  valid 
amateur  operator  license  who  has 
properly  filed  with  the  administering 
VEs  an  application,  received  on  behalf 
of  the  FCC,  for  a  new  operator/primary 
station  license  that  the  FCC  has  not  yet 
acted  upon,  and  who  holds  a  CSCE 
indicating  that  the  person  has  passed 
the  necessary  examinations  within  the 
previous  120  days,  is  authorized  the 
frequency  privileges  specified  in 
§  97.301  for  the  operator  class  for  which 
apolication  was  made,  provided  that: 

(1)  The  person  is  not  a  prior  amateur 
service  licensee  whose  license  was 
revoked,  suspended  for  less  than  the 
balance  of  the  license  term  and  the 
suspension  is  still  in  effect,  suspended 
for  the  balance  of  the  license  term  and 
relicensing  has  not  taken  place,  or 
surrendered  for  cancellation  following 
notice  of  revocation,  suspension,  or 
monetary  forfeiture  proceedings; 

(2)  The  person  is  not  the  subject  of  a 
cease  and  desist  order  that  relates  to 
amateur  service  operation  and  which  is 
still  in  effect; 

(3)  The  temporary  authority  ceases 
immediately,  if  the  application  is 
returned  without  action;  and 

(4)  No  temporary  authority  is 
authorized  if  the  operation  of  the  station 
may  have  a  significant  environmental 
effect,  as  defined  in  §  1.1307  of  this 
chapter,  and 

(5)  The  temporary  authority  is 
accepted  with  the  express 
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understanding  that  such  authority  may 
be  modified  or  cancelled  at  any  time 
without  hearing  if,  in  the  FtX's 
discretion,  the  need  for  such  action 
arises. 

5.  Section  97.119  is  amended  by 
revising  paragraph  (e)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

S  97.1 19    Station  identification. 

(e)  When  the  control  operator  is  a 
person  who  is  exercising  the  rights  and 
privileges  authorized  by  §  97.9  (b)  or  (c), 
an  indicator  must  be  included  after  the 
call  sign  as  follows: 

(1)  For  a  control  operator  who  has 
requested  a  new  Novice  Class  license: 
No  indicator; 

(2)  For  a  control  operator  who  has 
requested  a  new  Technician  Class 


license  or  a  license  modification  from 
Novice  Class  operator  to  Technician 
Class:  KT; 

(3)  For  a  control  operator  who  has 
requested  a  new  General  Qass  license  or 
a  license  modification  from  Novice 
Class  or  Technician  Class  operator  to 
General  Class:  AG; 

(4)  For  a  control  operator  who  has    . 
requested  a  new  Advanced  Class  license 
or  a  license  modification  firom  Novice, 
Technician,  or  General  Class  operator  to 
Advanced  Class:  AA;  or 

(5)  For  a  control  operator  who  has 
requested  a  new  Amateur  Extra  Class 
license  or  a  Ucense  modification  from 
Novice,  Technician,  General,  or 
Advanced  Class  operator  to  Amateur 
Extra  Class:  AE. 


(g)  When  the  station  is  transmitting 
under  the  authority  of  §  97.5(d)(7),  the 
call  sign  must  consist  of  the  following 
in  sequential  order: 

(1)  The  prefix  WZ; 

(2)  The  numeral  for  the  VEC  Region 
for  the  mailing  address  given  in  the 
license  application  filed  by  the  person; 

(3)  The  initial  of  the  person's  first 
name; 

(4)  The  initial  of  the  person's  first 
middle  name,  or  the  letter  Z,  if  the 
person  has  no  middle  name; 

(5)  The  initial  of  the  person's  last 
name;  and 

(6)  The  indicator  required  by 
paragraph  (e)  of  this  section. 

[FR  Doc.  93-27629  Filed  ll-»-93;  8:45  am] 
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Rural  Electrification  Administration 

Wright-Hennepin  Cooperative  Electric 
Association  Finding  of  No  Significant 
Impact 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Lolo  Trail:  Clearwater  National  Forest; 
Idaho  County,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  cancellation  of  an 
environmental  impact  statement. 


SUMMARY:  The  original  Notice  of  Intent 
was  published  in  the  Federal  Register 
Volume  58,  page  32903  on  June  14, 
1993.  This  Notice  serves  to  inform  you 
of  our  plans  to  suspend  further  work  on 
the  Final  Environmental  Impact 
Statement  for  the  Lolo  Trail  which  was 
to  be  published  in  July  1994.  The 
primary  reasons  for  suspending  further 
work  are  cited  below. 

The  Clearwater  National  Forest  will 
begin  work  on  revising  the  Forest  Plan. 
The  allocation  issues  on  the  Lolo  Trail 
System  will  be  resolved  in  this  forest 
wide  planning  effort  rather  than  in  a 
separate  project. 

Information  needed  to  resolve  some  of 
the  identified  issues  will  take  several 
years  to  collect  and  will  not  be  available 
within  the  current  time-table  for  this 
project. 

FOR  FURTHER  INFORMATION  COffTACT: 
George  Harbaugh,  Lolo  Trail 
Interdisciplinary  Team  Lea^der,  Lochsa 
Ranger  District,  Clearwater  National 
Forest,  (208)  926-4275. 

The  responsible  official  is  the  Forest 
Supervisor  of  the  Clearwater  National 
Forest. 

Dated:  October  21, 1993. 
James  L.  Caswell, 

Forest  Supervisor,  Qearwater  National  Forest. 
[PR  Doc.  93-27637  Filed  11-9-93;  8:45  ami 
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SUMMARY:  Notice  is  hereby  given  that 
the  Rural  ElectrificAion  Administration 
(REA),  pursuant  to  the  National 
Environmental  Pohcy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508),  and  REA  Environmental  Policies 
and  Procedures  (7  CFR  Part  1794),  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  a  project 
proposed  by  Wright-Hennepin 
Cooperative  Electric  Association 
(Wright-Hennepin)  of  Maple  Lake. 
Minnesota.  The  proposed  project 
consists  of  constructing  a  new 
headquarters/warehouse  facility  in 
Wright  County  in  Minnesota. 

REA  has  concluded  that  the  impacts 
from  the  proposed  project  would  not  be 
significant  and  that  the  proposed  action 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
preparation  of  an  envirorunental  impact 
statement  is  not  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 
Environmental  Compliance  Branch, 
Electric  Staff  Division,  REA.  Agriculture 
South  Building,  Rural  Electrification 
Administration,  Washington,  DC  20250, 
telephone  (202)  720-1784. 
SUPPLEMENTARY  INFORMATION:  REA.  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
Wright-Hennepin  prepare  a  Borrower's 
Environmental  Report  (BER)  reflecting 
the  potential  impacts  of  the  proposed 
facility.  The  BER,  which  includes  input 
from  the  Federal,  State,  and  local 
agencies,  has  been  adopted  as  REA's 
Environmental  Assessment  for  the 
project  in  accordance  with  7  CFR 
1794.84.  REA  has  concluded  that  the 
BER  represents  an  accurate  assessment 
of  the  environmental  impacts  of  the 
project.  The  proposed  project  should 
have  no  impact  on  cultural  resources, 
important  farmland,  floodplains, 
wetlands,  water  quality  and  federally 
listed  or  proposed  for  listing  threatened 
or  endangered  species  or  their  critical 


habitat.  The  proposed  headquarters/ 
warehouse  facility  will  be  located  on  a 
32-acre  site.  The  site  is  located  in  the 
southwest  quarter,  of  the  southwest 
quarter,  of  Section  20  Township  119N. 
Range  24W,  Wright  County,  Minnesota. 

Ahematives  considered  to  the  project 
as  proposed  were  no  action  and 
alternative  sites.  REA  has  considered 
these  alternatives  and  concluded  that 
the  project  as  proposed  meets  the  needs 
of  Wright-Hennepin. 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at  REA  at  the 
aforementioned  address,  or  may  be 
reviewed  at  or  obtained  from  the  offices 
of  Wright-Hennepin.  110  Birch  Avenue, 
South,  Maple  Lake,  Minnesota  55358- 
0330,  telephone  (612)  963-3131. 

Dated:  November  11, 1993. 
Robert  Peters, 
Acting  Administrator. 
[PR  Doc.  93-27688  Filed  11-9-93;  8:45  am] 
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Soil  Conservation  Service 

Kagman  Watershed.  Saipan. 
Commonwealth  of  the  Northern 
Mariana  Islands 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  availability  of  record 
of  decision. 


SUMMARY:  Joan  B.  Perry,  responsible 
Federal  Official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566, 16  U.S.C.  1001- 
1008,  in  the  Commonwealth  of  the 
Northern  Mariana  Islands,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Kagman  Watershed  project  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  Joan  B. 
Perry  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joan  B.  Perry,  Director,  Pacific  Basin 
Area,  Soil  Conservation  Service,  GCIC 
Building,  suite  602,  414  W.  Soledad 
Avenue,  Agana,  Guam  96910,  telephone 
671-472-7260. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions  . 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 
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Dated:  November  1, 1993. 
loan  B.  Perry, 
Director,  Pacific  Basin  Area. 
(FR  Doc.  93-27636  Filed  11-9-93;  8:45  am] 
numa  cooc  94io-i«-m 

Public  Meeting  for  Shaping  the  Third 
Soil  and  Water  Reaources 
Conaaivatlon  Act  of  1977  (RCA) 
Appralaal  and  National  Conservation 
Program 

In  accordance  with  Public  Law  95- 
192,  the  Soil  and  Water  Resources 
Conservation  Act  of  1977.  the  U.S. 
Department  of  Agriculture  is  holding  a 
public  meeting  for  Shaping  the  Third 
RCA  Appraisal  and  National 
Conservation  Program. 

Date  and  Time:  Tuesday,  November  16, 
1993,  8  a.m.  to  4:30  p.m. 

Place:  Jefferson  Auditorium,  USDA  South 
Building,  14th  ft  Independence  Blvd., 
Washington,  DC 

Type  of  Meeting:  Open  to  the  public. 

Contact  Person:  James  A.  Maetzold  at  (202) 
720-0132,  FAX  (202)  720-9030,  mail:  P.O. 
Box  2890,  Washington,  DC  20013. 

Purpose  ofMeeting:To  facilitate  public 
input  in  the  RCA  planning  process. 

Agendo;  The  role  of  the  RCA  and  the 
challenges  for  resource  management  in  a 
changing  environment. 
Gary  A.  Maiyheiin, 
Acting  Chief,  Soil  Conservation  Serrice. 
(FR  Doc.  93-27664  Piled  11-9-93;  8:45  am) 
MLUNO  cooc  M10-1«-M 


upper  Piacataquia  River  Watershed, 
Piscataquis,  Somaraat  and  Penobacot 
Countiea,  Maine 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Regulations  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Upper 
Piscataquis  River  Watershed, 
Piscataquis  County,  Maine. 
FOR  FURTHER  MFORMATKM  CONTACT: 
David  L  Mussulman,  State 
Conservationist.  Soil  Conservation 
Service,  5  Godfrey  Drive,  Orono,  Maine 
04473,  Telephone  (207)  866-7241. 
SUPPLEMENTARY  MFORMATION:  The 
environmental  assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 


local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  David  L.  Mussulman,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  flood 
protection.  The  planned  works  of 
improvement  include  an  automated 
flood  warning  and  response  system  and 
two  nonstructural  floodproofing 
measures. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
David  L  Mussulman. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention) 

David  L  Miuaulmaa, 

State  Conservationist. 

(FR  Doc.  93-27634  Filed  11-9-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatratlon 

United  Statea-Canada  Fraa-Trada 
Agreement,  Article  1904  BInational 
Pand  Reviews:  Opportunity  To  Apply 
To  Serve  on  BInational  Review  Panala 
and  Extraordinary  Chalienga 
Committeea 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  BInational 
Secretariat,  United  States  Section. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  apply 
for  inclusion  on  lists  of  candidates 
eligible  to  serve  on  binational  panels 
and  Extraordinary  Challenge 
Committees  convened  pursuant  to 
Chapter  19  of  the  United  States-Canada 
Free  Trade  Agreement  (CFTA  or 
Agreement). 

SUMMARY:  The  CFTA  provides  for  the 
establishment  of  binational  panels  to 
review  final  determinations  in  U.S.  and 
Canadian  antidumping  and 
countervailing  duty  proceedings 


involving  merchandise  from  Canada  or 
the  United  States.  The  CFTA  also 
provides  for  review  of  binational  panel 
decisions,  in  limited  circumstances,  by 
Extraordinary  Challenge  Committees. 
Pursuant  to  the  CFTA  and  its 
implementing  legislation.  USTR 
maintains  lists  of  candidates  efigible  to 
serve  on  Chapter  19  panels  and 
Extraordinary  Challenge  Committees. 
USTR  and  the  interagency  group 
established  pursuant  to  section  405  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988, 
Public  Law  100-449  (the  Act),  invite 
eligible  citizens  of  the  United  States  to 
apply  for  inclusion  on  these  candidate 
lists. 

DATES:  Eligible  citizens  are  encouraged 
to  supply  a  resume  to  the  office 
indicated  below  by  November  24, 1993 
in  order  to  be  considered  for  the  1994 
candidate  lists. 

ADDRESSES:  Section  405  Group,  Room 
223,  Office  of  the  United  States  Trade 
Representative,  600  17th  Street,  NW.. 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Balaban,  Legal  Assistant,  Office 
of  the  General  Counsel,  Office  of  the 
United  States  Trade  Representative, 
(202) 395-3432. 

SUPPLEMENTARY  MFORMATION:  Chapter 
19  of  the  CFTA  substituted  binational 
panel  review  for  judicial  review  by 
national  courts  of  final  determinations 
in  antidumping  and  countervailing  duty 
proceedings.  Chapter  19  panels  review 
determinations  to  decide  whether  the 
competent  investigating  authority 
complied  with  the  relevant  national 
laws,  applying  the  standard  of  review 
that  would  otherwise  have  been  applied 
by  a  national  court  in  comparable 
circumstances. 

Since  the  implementation  of  the 
CFTA,  46  binational  panel  proceedings 
have  been  convened  pursuant  to 
Chapter  19,  Thirty  of  these  panel 
proceedings  have  involved 
determinations  by  U.S.  investigating 
authorities;  16  have  involved  Canadian 
determinations.  Six  of  these  panels  have 
reviewed  countervailing  duty 
determinations;  23  proceedings  have 
involved  antidumping  duty 
determinations;  14  have  involved  injury 
determinations;  and  three  have  involved 
scope  determinations.  Twenty-one 
panel  proceedings  are  currently 
pending. 

Binational  panels  convened  pursuant 
to  Chapter  19  consist  of  five 
independent  experts.  A  separate  panel 
is  formed  for  each  challenged 
determination.  The  panelists  are 
nominated  by  the  United  States  and 
Canada  from  lists  of  eligible  candidates 


^ 
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developed  in  advance  pursuant  to  the 
requirements  of  the  CFTA  and  the  Act. 
The  majority  of  individuals  on  each 
panel  must  be  attorneys. 

Panel  decisions  are  not  subject  to 
appeal,  but  may  be  reviewed  in  limited 
circumstances  by  a  binational 
Extraordinary  Challenge  Committee. 
Extraordinary  Challenge  Committees  are 
composed  of  ciirrant  and  former  Federal 
judges.  To  date,  two  panel  decisions  has 
been  considered  by  Extraordinary 
Challenge  Committees. 

Section  405  ef  the  Act  establishes  an 
interagency  group,  chaired  by  USTR,  to 
propose  lists  of  candidates  eligible  to 
serve  on  Chapter  19  panels  and 
Extraordinary  Challenge  Committees. 
After  consulting  with  the  Senate 
Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means,  USTR 
approves  a  final  candidate  list.  Piirsuant 
to  section  405,  the  candidate  list  may  be 
modified  twice  each  year. 

The  ourent  U.S.  list  of  candidates 
eligible  to  serve  on  Chapter  19 
binational  panels  is  set  forth  in  Annex 
A  to  this  notice.  The  current  U.S.  list  of 
candidates  eligible  to  serve  on 
Extraordinary  Challenge  Committees  is 
set  forth  in  Annex  B. 

Criteria  for  Eligibility 

Chapter  19  establishes  specific  criteria 
for  panel  selection.  First,  candidates 
must  be  U.S.  or  Canadian  citizens  and 
not  affiliated  with  either  government. 
They  also  must  be  of  good  character, 
high  standing  and  repute,  and  must  be 
chosen  strictly  on  the  basis  of 
objectivity,  reliability,  sound  judgment 
and  general  familiarity  with 
international  trade  law.  Although  the 
Act  precludes  active  judges  from  serving 
on  chapter  19  panels,  former  judges  are 
encouraged  to  apply. 

Section  405  of  the  Act  establishes 
further  requirements  for  the  selection  of 
eligible  U.S.  candidates  to  serve  on 
Chapter  19  binational  panels. 
Candidates  are  to  be  selected  without 
regard  to  political  affiliation. 
Individuals  who  would  be  prevented  by 
conflicts  of  interest  from  serving  on 
many  panels  convened  pursuant  to 
Chapter  19  may  be  excluded  from  the 
final  candidate  list.  Not  all  individuals 
included  on  the  final  candidate  list 
necessarily  will  be  selected  for  panels. 

Remuneration 

The  two  governments  share  equally  in 
compensating  panel  members.  The 
amount  of  remimeration  varies 
according  to  the  exchange  rate  and  is 
currently  $320  per  day,  plus  reasonable 
expenses.  Although  panelists  will 
receive  remuneration  from  the  United 
States,  section  40S(b)  of  the  Act 


specifies  that  panelists  are  not 
considered  employees  of  the 
Govemxnent. 

Proceduree  for  Applicetion 

Interested  parties  are  encouraged  to 
supply  one  copy  of  their  resumes  to 
Section  405  Group,  room  223,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street,  NW.,  Washington,  EX: 
20506.  Upon  receipt  of  resumes,  the 
Section  405  Group  may  send  a  letter 
requesting  further  information  in  order 
to  allow  a  thorough  evaluation  of  the 
application. 

The  apphcant's  resume  and  any 
supplementary  information  provided  by 
an  applicant  will  be  used  by  USTR  for 
the  purpose  of  selecting  candidates  for 
the  final  lists  and  for  nominating 
candidates  for  particular  panels  or 
committees.  Further  information 
concerning  potential  conflicts  may  be 
requested,  on  an  as  needed  basis,  from 
individuals  prior  to  final  selection  or 
appointment  to  particular  panels  or 
committees.  This  information  will  be 
provided  to  the  Government  of  Canada 
upon  the  nomination  of  candidates  to 
particular  panels  or  committees. 

Current  Members 

Current  members  of  the  candidate 
lists  need  not  reapply  in  response  to  this 
notice.  Current  members  who  are  no 
longer  interested  in  serving  on  panels  or 
committees  should  notify  USTR  so  that 
they  can  be  removed  from  the  list.  In  the 
absence  of  such  notice,  USTR  will 
assume  that  the  individual  wishes  to 
remain  on  the  list.  Individuals  who  have 
previously  applied  but  have  not  been 
selected  for  a  final  candidate  list  may 
reapply. 

yFalse  Statements 

Pursuant  to  section  405(a)(2)(C)  of  the 
Act,  false  statements  by  an  applicant  to 
USTR  regarding  the  applicant's  personal 
or  professional  qualifications,  or 
financial  or  other  relevant  interests,  that 
bear  upon  the  applicant's  suitability  for 
placement  on  a  list  of  eligible 
candidates  or  appointment  to  panels  or 
committees  are  subject  to  criminal 
sanctions  under  18  U.S.C.  1001. 

Dated:  November  5, 1993. 

Jamaa  R.  Holbeia. 

United  States  Secretary,  FTA  Binational 
Secretariat. 

(PR  Doc.  93-27725  Filed  ll-»-93: 8:45  am) 

MtXMO  COM  MIO-QT-H 


International  Trade  Adminlatratlon 

United  Stataa-Canada  Fraa-Trada 
Agraamant.  Article  1904  Binational 
Panel  Ravtawa:  Completion  of  Panel 
Review 

AGENCY:  United  States-Canaaa  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  completion  of  panel 
review. 

SUMMARY:  The  Panel  Review  of  the  final 
determination  made  by  the  U.S. 
Department  of  Commerce,  International 
Trade  Administration,  Import 
Administration,  of  an  antidumping 
determination  respecting  Pure  and 
Alloy  Magnesium  from  Canada  is 
completed  and  the  panelists  discharged 
from  their  duties  effective  November  8, 
1993  (Secretariat  File  No.  USA-92- 
1904-04). 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary.  Binational  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  On 
October  6, 1993,  the  Binational  Panel 
issued  a  decision  which  affirmed  the 
investigating  authority's  determination 
on  remand  which  was  filed  with  the 
Binational  Secretariat  on  May  27, 1993. 

No  request  for  an  extraordinary 
challenge  committee  has  been  filed  with 
the  responsible  Secretary.  Therefore, 
pursuant  to  Rule  80(d)  of  the  Article 
1904  Binational  Panel  Rules,  this  Notice 
of  Completion  of  Panel  Review  is 
effective  on  November  8, 1993. 

Dated:  November  4, 1993. 

JuiMS  R.  Hottwin, 

United  States  Secretary.  FTA  Binational 
Secretariat. 

[PR  Doc.  93-27726  Filed  11-9-93;  8:45  am) 

MUJNO  COM  MIO-QT-M 


Minority  Buainesa  Development 
Agency 

[Project  I.D.  No.  06-10-94004-01] 

Buainaaa  Development  Center 
Applications:  Uttle  Rock  IMBDC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation. 


SUMMARY;  The  above  solicitation  was 
previously  advertised  on  Monday, 
August  9, 1993.  This  solicitation  has 
been  cancelled. 

1 1.800    Minority  Business  Development 
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(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  4, 1993. 
Meld*  Cabrera. 

Regional  Director.  Dallas  Regional  Office. 
IFR  Doc.  93-27667  Filed  lt-9-93;  8;45  am) 

BtLUNG  COOC  3S10-21-M 

[Project  I.D.  No.  0&-ia-«4001-01] 

Business  Development  Center 
Applications:  Shreveport  MBDC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  above  solicitation  was 
previously  advertised  on  Monday, 
August  9, 1993.  This  solicitation  has 
been  cancelled. 

1 1 .800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  4. 1993. 
Melda  Cabrera. 

Regional  Director,  Dallas  Regional  Office. 
[PR  Doc.  93-27666  Filed  11-9-93:  8:45  am) 

BILUNG  CODE  3510-21-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94-C0005] 

Dial  Manufacturing,  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission.  V^ 

action:  Provisional  acceptance  of  a 
settlement  agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20  (e)-<h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Dial  Manufacturing,  Inc.,  a  corporation. 
DATES:  Any  interested  person  may  aslc 
tlie  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  OfRce  of  the  Secretary  by  November 
26,  1993. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  94-C0005.  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  I.  Kramer.  Trial  Attorney,  Office 
of  Compliance  and  Enforcement, 


Consumer  Product  Safety  Commission, 

Washington,  DC  20207;  telephone  (301) 

504-0626. 

SUPPt.EMENTARY  INFORMATION: 

(Attached). 

Dated:  November  2,  1993. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  Dial 
Manufacturing,  Inc.,  a  corporation 
(hereinafter,  "Dial"),  and  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "staff),  is  a  compromise 
resolution  of  the  matter  described 
herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 

/.  The  Parties 

2.  Dial  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Arizona  with  its  principal  corporate 
offices  located  at  25  South  51st  Avenue, 
Phoenix,  Arizona  85043. 

3.  The  "Staff  is  the  staff  of  the 
Consumer  Produd  Safety  Commission 
(hereinafter.  "Commission"),  an 
independent  federal  regulatory  agency 
established  by  Congress  pursuant  to 
section  4  of  the  Consumer  Product 
Safety  Act  (hereinafter.  "CPSA"),  15 
U.S.C.  2053. 

//.  Jurisdiction 

4.  Dial  manufactured  certain 
evaporative  cooler  pumps,  identified 
further  in  paragraphs  6  and  7  below 
(hereinafter,  "pumps"),  (a)  for  sale  to  a 
consumer  for  use  in  or  around  a 
permanent  or  temporary  household  or 
residence,  or  (b)  for  the  personal  use, 
consumption  or  enjoyment  of  a 
consumer  in  or  around  a  permanent  or 
temporary  household  or  residence. 
These  pumps  are  "consumer  products" 
within  the  meaning  of  section  3(a)(1)  of 
the  CPSA,  15  U.S.C  2052(a)(1). 

5.  Dial  imported  and  sold 
approximately  150.000  of  these  pumps 
between  1990  and  1991  at  major  home 
supply  and  building  material  centers 
primarily  located  in  the  southwest  area 
of  the  United  States.  Dial,  therefore,  is 
a  "manufacturer"  of  a  "consumer 
product"  which  is  "distributed  on 
commerce,"  as  those  terms  are  defined 
in  sections  3(a)  (4)  and  (11)  of  the  CPSA. 
15  U.S.C.  2052(a)  (4)  and  (11). 

///.  The  Product 

6.  Evaporative  coolers,  commonly 
known  as  swamp  coolers,  are  designed 
to  blow  moist  cool  air  through  ducts 
into  a  residence.  They  are  generally 
found  in  the  drier  climates  of  the  • 
western  and  southwestern  United 


States.  The  box  shaped  evaporative 
cooler  cabinets  are  constructed  of 
plastic  or  metal  and  are  often  installed 
on  top  of  house  roofs. 

7.  A  water  cooler  pump  such  as  the 
Dial  D5500  model  is  located  inside  the 
cooler  cabinet.  The  pump  functions  to 
draw  supplied  water  from  the  reservoir 
at  the  bottom  of  the  cabinet  to  the 
distribution  system  at  the  top.  Water 
then  saturates  the  cooling  pads  located 
vertically  inside  the  vented  cabinet. 
Outside  air  is  cooled  and  humidified  as 
it  is  pulled  through  the  pads  by  the 
cabinet  blower.  The  blower  then  forces 
the  moist  cool  air  into  the  house. 

/v.  Staff  Allegations  Concerning  the 
Pumps  and  of  a  Failure  by  Dial  to 
Comply  With  the  Reporting 
Requirements  of  Section  15(b)  of  the 
CPSA 

8.  Upon  learning  of  several  incidents 
of  roof  fires  reportedly  caused  by  a 
pump  contained  within  an  evaporative 
cooler,  the  staff  undertook  an 
investigation.  The  investigation  resulted 
in  the  staffs  preliminary  determination 
that  the  pump  motors  described  in 
paragraphs  6  and  7  above,  were  a 
substantial  product  hazard  because  they 
were  neither  impedance  nor  thermally 
protected  and,  if  one  should  become 
stalled  it  could  overheat  and  ignite  the 
plastic  pump  housing  thereby  creating  a 
fire  hazard  to  the  roof  on  which  it  is 
installed. 

9.  Following  contact  by  the 
Commission  on  June  3, 1991,  Dial 
reported  in  its  letter  of  August  12, 1991, 
that  it  was  aware  of  17  incidents  of 
pump  failure  dating  back  to  June  of 
1990. 

10.  Additionally,  the  report  revealed 
that  as  early  as  February  2, 1990,  when 
Dial  obtained  the  results  of  "Test  no. 
95"  on  one  of  these  pumps  (which 
showed  that  one  sample  "heated  up 
very  rapidly,  made  a  lot  of  noise  and 
started  to  melt  on  the  top"),  but 
certainly  no  later  than  July  27, 1990,  at 
which  time  Dial  had  results  of  five  more 
tests  which  showed  samples  stalling, 
overheating  or  igniting.  Dial  knew  or 
should  have  known  that  this  model 
pump  had  a  defect  which  could  create 

a  substantial  product  hazard. 

11.  Section  15(b)  of  the  CPSA,  15 
U.S.C  2064(b),  requires  a  manufacturer 
of  consumer  products  who,  inter  alia, 
obtains  information  that  reasonably 
supports  the  conclusion  that  its  product 
contains  a  defect  which  could  create  a 
substantial  product  hazard,  or  creates  an 
unreasonable  risk  of  serious  injury  or 
death,  immediately  to  inform  the 
Commission  of  the  defect,  or  of  such 
risk. 
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12.  NotMfithstanding  the  hcts  alleged 
in  paragraphs  8  through  11  above.  Dial 
did  not  report  to  the  Coniinission  until 
August  12. 1991. 

V.  Response  of  Dial 

13.  Dial  denies  that  its  D5300  pumps, 
sold  in  1990  and  1991.  contained  a 
defect  which  created  or  could  have 
created  a  substantial  product  hazard 
within  the  meaning  of  section  lS(a)  of 
the  CPSA.  15  U.S.C  2064(a)  or  that  its 
pumps  created  a  risk  of  serious  injury  or 
death  as  no  serious  injuries  or  death 
occurred  with  the  use  of  its  pumps  from 
1990  through  1993.  Dial  further 
contends  that  the  results  of  its  research 
and  development  testing  of  its  pumps 
referenced  in  paragraph  10  above  are 
not  indicative  of  actual  field  test 
performance  and  should  not.  therefore, 
have  been  used  by  the  Ck)mmission's 
staff  as  a  basis  for  contending  that  Dial 
should  have  known  its  "pump  had  a 
defect  which  could  create  a  substantial 
product  hazard."  Further.  Dial  contends 
that  the  use  of  pumps  without 
impedance  or  thermal  overload 
protection  has  been  standard  practice  in 
the  cooler  parts  industry  for  40  years. 
This  practice  has  not  resulted  in  serious 
injury  or  death.  Dial  contends,  therefore, 
that  they  were  under  no  obligation  to 
report  to  the  Commission  under  section 
15(b)  of  the  CPSA.  15  U.S.C.  2064(b).  as 
the  facts  as  they  view  them  do  not' 
support  the  Commission's  position  that 
their  pump  represented  a  "substantial 
product  hazard". 

VI.  Agreement  of  the  Parties 

14.  Dial  and  the  staff  agree  that  the 
Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

15.  Dial  agrees  to  pay  the  Commission 
a  civil  penalty  in  the  amount  of  twenty- 
five  thousand  dollars  ($25,000)  payable 
within  twenty  (20)  days  after  service  of 
the  Final  Order  of  the  Commission 
accepting  this  Settlement  Agreement. 
This  payment  is  made  in  settlement  of 
allegations  by  the  staff  that  Dial  violated 
the  reporting  requirements  of  section 
15(b)  of  the  CPSA,  15  U.S.C  2064(b). 
with  regard  to  the  pumps  described 
above.  Lti  agreeing  to  this  settlement. 
Dial  afiinns  that  it  does  not  accept  the 
Commission  stafTs  allegations  as 
factual,  nor  does  Dial  admit  to  any 
liability  in  this  matter  but.  Dial  is 
willing  to  settle  at  this  time  to  avoid 
further  legal  expense  in  defending 
against  these  allegations. 

16.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C  20SS(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued. 


17.  Upon  provisional  aoceptanoe  of 
this  Settlement  Agreement  and  Order  by 

the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedure  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order 
within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register,  in  accordance  with  16  CFR 
1118.20(0. 

18.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission,  Dial  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have:  (1)  To  an 
administrative  or  judicial  hearing  with 
respect  to  the  Commission's  claim  for  a 
civil  penalty,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  action  with  regard 
to  its  claim  for  a  civil  penahy,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  Section  15(b)  of 
the  CPSA.  15  U.S.C  2064(b).  has 
occurred,  and  (4)  to  a  statement  of 
findings  of  feet  and  conclusions  of  law 
with  regard  to  the  Commission's  claim 
for  a  civil  penalty. 

19.  Although  the  pumps  in  question 
are  no  longer  manufactured  by  Dial  In 
the  1990  configuration,  i.e.  without 
impedance  protection,  thermal  overload 
or  name  retardant  plastic.  Dial  agrees  to 
inform  the  Commission  if  it  learns  of 
any  additional  pump  related  incidents 
or  any  other  relevant  information 
affecting  the  safety  of  these  pups. 

20.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA.  15  U.S.C.  2051  et  seq..  and  that 

a  violation  of  the  Order  will  subject  Dial 
to  appropriate  legal  action. 

21.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

Dated:  September  2, 1993. 
Dial  Manubcturing.  Inc. 
Duane  K.  )ohnstoa. 
President.  Dial  Manufacturing,  Inc. 

Dated:  September  10. 1993. 


The  Consumer  Product  Safety 
Commission 

David  Schmeltzsr, 

Associate  Executive  Director.  Office  of 

Compliance  and  Enforcement. 

Alan  H.  Schoem, 

Director.  Division  of  Administrative 

Litigation,  Office  of  Compliance  and 

Enforcement 

Melvin  I.  Kramer, 

Trial  Attorney.  Division  of  Administrative 

Litigation.  Office  of  Compliance  and 

Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Dial  Manufacturing.  Inc..  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Dial 
Manufacturing.  Inc.;  and  it  appearing 
the  Settlement  Agreement  is  in  the 
public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement,  Dial  Manufacturing,  Inc. 
shall  pay  to  the  order  of  the  Consumer 
Product  Safety  Commission  a  civil 
penalty  in  the  amount  of  twenty-five 
thousand  dollars  ($25,000).  within 
twenty  (20)  days  after  receipt  of  the 
Final  Order  and  Decision  in  this  matter. 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  2nd  day 
of  November,  1993. 

By  Order  of  the  Commission: 

Sad  ye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

|FR  Doc  93-27613  Filed  11-9-93:  8:45  am) 

BUJNQ  COOC  USS-ei-H 

[CPSC  Docliet  No.  94-C0004] 

Winston  Toy  Corporation,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the  Federal 

Hazardous  Substances  Act 


summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Federal  Hazardous  Substances  Act  in 
the  Federal  Register  in  accordance  with 
the  terms  of  16  CFR  1118.20(e)-{h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with. 
Winston  Toy  Corporation,  a  corporation. 
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DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  November 
26,  1993. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  94-C0004,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington.  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT:  Earl 
A.  Gershenow,  Trial  Attorney,  Office  of 
Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 
SUPP1.EMENTARY  INFORMATION:  (attached). 

Dated:  November  1993. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

Settlement  Agreement  and  Order 

1.  Winston  Toy  Corporation 
(hereioafter,  "Winston"),  a  corporation. 


enters  into  this  Settlement  Agreement 
(hereinafter,  "Agreement")  with  the  staff 
of  the  Consumer  Product  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  described  herein.  The  purpose 
of  the  Agreement  and  Order  is  to  settle 
the  staffs  allegations  that  Winston  Toy 
Corporation  knowingly  caused  the 
introduction  into  interstate  commerce  of 
certain  banned  hazardous  toys,  in 
violation  of  section  4(a)  of  the  Federal 
Hazardous  Substances  Act,  15  U.S.C. 
1263(a). 

/.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Winston  and  the  subject  matter  of 
this  Settlement  Agreement  pursuant  to 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (hereinafter,  "CPSA").  15 
U.S.C.  2G79(a),  and  sections  2(f)(1)(D), 
4(a),  and  5(c)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter,  "FHSA"), 
15  U.S.C.  1261(f)(1)(D),  1263(a).  and 
1264(c). 


n.  The  Parties 

3.  The  "stafT"  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA.  15 
U.S.C  §2053. 

4.  Winston  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  California,  with  its  principal 
corporate  offices  located  at  331  E. 
Winston  Street,  Los  Angeles,  CA  90013. 
Winston  is  engaged  in  the  import  and 
wholesale  business.  Approximately  90 
percent  of  its  business  is  from  the 
purchase  and  sale  of  toys. 

///.  Allegations  of  the  Staff 

5.  Between  February  1991,  and  April 
1992,  Winston  caused  the  introduction 
into  interstate  commerce  of 
approximately  23,016  toys  intended  for 
use  by  children  under  three  years  of  age, 
which  are  identified  and  described 
below: 


CPSC  sample  No. 


M-867-2433 
M-867-2434 
M-867-2435 
M-867-2436 
M-867-3538 
P-867-7835  . 


Desa1|3tk>n 


Playhouse  Ptwie  Bank  Tai  YIck  Toy  Factory  

Robot  PlaytKHJse  Bank  Tai  Yk*  Toy  Factory 

Funny  Doggy  Tai  Yk*  Toy  Factory  

Portable  Playptx>ne  Bank  Tai  Yick  Toy  Factory  ... 
Choo  Choo  Fun  Train  Toy  Forward  Novelties  Co 
5'-4~  Plastic  Don  Gift  Set  Brigfitty  Tracing  Co 


Entry  date 


02A)8/91 
02/08/91 
a2A)8/9l 
02/08/91 
08/19/91 
04/22/92 


Quantity 


3.960 
3,792 
1.320 
3,960 
3,648 
5,336 


6.  The  toys  identified  in  paragraph 
five  above  are  subject  to,  but  failed  to 
comply  with,  the  Commission's  Small 
Parts  Regulation,  16  CFR  part  1501,  in 
that  when  tested  under  the  "use  and 
abuse"  test  methods  specified  in  16  CFR 
1500.51  and  1500.52,  (a)  one  or  more 
parts  of  each  tested  toy  separated  and 
(b)  one  or  more  of  the  separated  parts 
from  each  of  the  tested  toys  fit 
completely  within  the  test  cylinder,  as 
set  forth  in  16  CFR  1501.4. 

7.  Because  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  six  above,  each 
of  the  toys  identified  in  paragraph  five 
presents  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration 
and/or  ingestion  of  small  parts). 

8.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C  1261(f)(1)(D). 

9.  Each  of  the  toys  identified  in 
paragraph  five  above  is  a  "banned 
hazardous  substance"  pursuant  to  (a) 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  1261(q)(l)(A)  (any  toy  or  other 
article  intended  for  use  by  children 
which  bears  or  contains  a  hazardous 


substance);  and  (b)  16  CFR 
1500.18(a)(9). 

10.  Winston  knowingly  introduced  or 
caused  the  introduction  into  interstate 
commerce  of  the  aforesaid  banned 
hazardous  toys,  in  violation  of  section 
4(a)  of  the  FHSA,  15  U.S.C  1263(a).  for 
which  a  civil  penalty  may  be  imposed 
pursuant  to  section  5(c)  of  the  FHSA,  15 
U.S.C  1264(c). 

IV.  Response  of  Winston 

11.  Winston  denies  the  allegations  of 
the  staff  set  forth  in  paragraphs  five 
through  ten  above  that  it  has  knowingly 
introduced  or  caused  the  introduction 
into  commerce  of  the  aforesaid  banned 
hazardous  toys,  or  that  it  has  violated 
the  FHSA  as  alleged  by  the  staff. 

V.  Agreement  of  the  Parties 

12.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over 
Winston  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Product 
Safety  Act,  15  U.S.C  2051  et  seq.,  and 
the  Federal  Hazardous  Substances  Act, 
15  U.S.C  1261  etseg. 

13.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement,  Winston  agrees  to  pay  to  the 


Commission  a  dvil  penalty  in  the 
amount  of  TWENTY-FIVE  THOUSAND 
AND  00/100  DOLLARS  ($25,000.00)  in 
two  (2)  instalhnent  payments  of 
TWELVE-THOUSAND  FIVE  HUNDRED 
AND  00/100  DOLLARS  ($12,500.00) 
each.  The  first  installment  payment  of 
TWELVE-THOUSAND  FIVE  HUNDRED 
AND  00/100  DOLLARS  ($12,500.00) 
shall  be  due  (20)  days  after  service  of 
the  Final  Order  of  the  Commission 
accepting  the  Settlement  Agreement. 
The  second  and  final  installment 
payment  of  TWELVE-THOUSAND  FIVE 
HUNDRED  AND  00/100  DOLLARS 
($12,500.00)  is  due  and  payable  within 
365  days  after  service  of  the  Final  Order. 
For  any  payment  that  is  overdue  less 
than  thirty  (30)  days,  Winston  shall  be 
charged  interest,  payable  to  the 
Commission,  in  accordance  with  the 
rate  and  method  of  calculation  set  forth 
in  28  U.S.C  1961(a)  and  (b),  during  the 
period  that  payment  is  overdue.  Any 
payment  that  is  thirty  (30)  days  or  more 
overdue  shall  cause  the  entire 
outstanding  balance  to  become  due 
immediately  and  with  interest  in 
accordance  with  28  U.S.C  1961(a)  and 
(b)  as  set  forth  above,  during  the  period 
that  the  outstanding  balance  is  overdue. 
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Payment  of  the  fiiU  amount  of  the  dvil 
penalty  shall  settle  fully  the  stafl^s 
allegations  set  forth  in  paragraphs  five 
through  ten  above  that  Winston  violated 
the  FHSA. 

14.  The  Commission  does  not  make 
any  determination  that  Winston 
knowingly  violated  the  FHSA.  The 
Commission  and  Winston  agree  that  this 
Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Winston  knowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing.  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Winston  hlled  to  comply  with 
the  FHSA  and  aforesaid,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

16.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C  2055(b).  this  matter 
shaU  be  treated  as  if  a  complaint  had 
Issued:  aad.  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

17.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20  (e)-(h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

18.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  Incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Winston  to  appropriate  legal 
action. 

19.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

20.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Winston  and  each  of  its  successors  and 
assigns. 

Dated:  September  13, 1993. 


Respondent  Winston  Toy  Corporation 
Wintson  S.  Jeong. 

President.  Winston  Toy  Corporation.  331  E. 
Winston  Street.  Los  Angeles,  CA  90013. 

Commijision  Staff 

David  Schmeltzer. 

Assistant  Executive  Director,  Office  of 

Compliance  and  Enforcement. 

Alan  H.  Schoem, 

Director.  Division  of  Administrative 

Litigation.  Office  of  Compliance  and 

Enforcement. 

Dated:  September  28, 1993. 
Earl  A  Gershenow, 

Trial  Attorney,  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement 

Dated:  September  28, 1993. 
Dennis  Q  Kacoyanis, 
Trial  Attorney.  Division  of  Administrative 
Ut^ation.  Office  of  Compliance  and 
Enforcement 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Winston  Toy  Corporation,  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission: 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Winston  Toy 
Corporation;  and  it  appearing  that  the 
Settlement  Agreement  is  in  the  public 
interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted: 
and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement.  Winston  Toy  Corporation 
shall  pay  to  the  Commission  a  civil 
penalty  in  the  amount  of  TWENTY-FIVE 
THOUSAND  AND  00/100  DOLLARS 
($25,000.00),  in  two  (2)  installment 
payments  of  TWELVE-THOUSAND 
FIVE  HUNDRED  AND  00/100 
($12,500.00)  each.  The  first  instalhnent 
payment  of  TWELVE-THOUSAND  FIVE 
HUNDRED  AND  00/100  DOLLARS 
($12,500.00)  shall  be  due  (20)  days  after 
service  of  the  Final  Order  of  the 
Commission  accepting  the  Settlement 
Agreement  The  second  installment 
payment  of  TWELVE-THOUSAND  FIVE 
HUNDRED  AND  00/100  DOLLARS 
($12,500.00)  is  due  and  payable  within 
365  days  after  service  of  the  Final  Order. 
For  any  payment  that  is  overdue  less 
than  thirty  (30)  days.  Winston  Toy 
Corporation  shall  be  charged  interest, 
payable  to  the  Commission,  in 
accordance  with  the  rate  and  method  of 
calculation  set  forth  in  28  U.S.C  1961 
(a)  and  (b).  during  the  period  that  the 
payment  is  overdue.  Any  payment  that 
is  thirty  (30)  days  or  more  overdue  shall 


cause  the  entire  outstanding  balance  to 
be  due  immediately  and  payable  with 
interest  in  accordance  with  28  U.S.C 
1961-(a)  and  (b)  as  set  forth  above, 
during  the  jjeriod  the  outstanding 
balance  is  overdue.  Payment  of  the  full 
amount  of  the  civil  penalty  shall  settle 
fully  the  stafTs  allegations  set  forth  in 
paragraphs  five  through  ten  in  the 
Settlement  Apwment  that  Winston  Toy 
Corporation  violated  the  FHSA. 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  2nd  day 
of  November  1993. 

By  Oder  of  the  Commission. 
S«d]reE.D«uDi. 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  93-27614  Piled  11-9-93;  8.45  un| 
•lUJNO  COM  lUS-OI-M 


DEPARTMEffT  OF  DEFENSE 

Det»artni«nt  Of  the  Navy 

Privacy  Act  of  1974;  Amend  Record 
Systems 

AGENCY:  Department  of  the  Navy,  DOD. 
ACnow:  Amend  record  systems. 


8UllllA«y:  The  Department  of  the  Navy 
proposes  to  amend  four  systems  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Ad  of 
1974  (5  U.S.C  552a).  as  amended. 
DATES:  The  amendments  will  be 
effective  on  December  10, 1993,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Head,  PA/FOL\  Branch.  Office  of  the 
Chief  of  Naval  Operations  (N09B30). 
2000  Navy  Pentagon.  Washington,  DC 
20350-2000. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mrs. 
Gwendolyn  Aitken  at  (703)  614-2004  or 
DSN  224-2004. 

StffVLEKIENTARY  INFORMATIONt  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  systems  of 
records  are  set  forth  below  followed  by 
the  systems  of  records  notices  published 
in  their  entirety,  as  amended.  The 
amendments  are  not  within  the  purview 
of  subsection  (r)  of  the  Privacy  Act  ofc) 
1974  (5  U.S.C  552a).  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports. 


Dated:  November  1. 1993. 
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L.  M.  Bynun. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N01640-1 
SYSTEM  NAME: 

Individual  Correctional  Records 
(February  22.  1993.  58  FH  10720). 

CHANGES: 


SYSTEM  location: 

Delete  entry  and  replace  with  'United 
States  Navy  Brigs  and  United  States 
Marine  Corps  Correctional  Facilities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Bureau  of  Naval  Personnel  (Pers  84). 
2  Navy  Annex.  Washington.  DC  20370- 
5084.' 

CATGQOmES  Of  MOnflOUALS  COVERED  BY  TME 

system: 

Delete  entry  and  replace  with 
'Military  members  confined  in  a  naval 
facility  as  a  result  of  or  pending  trial  by 
courts-martial;  military  members 
sentenced  to  three  days  bread  and  water 
or  diminished  rations;  and  military 
members  awarded  correctional  custody 
to  be  served  in  a  correctional  custody 
unit.'  ^ 

CATEQOnES  Of  RECORDS  IN  THE  SYSTEM: 

In  line  one.  delete  'File  contains'  and 
capitalize  'Documents', 

AUTHORfTY  FOR  MAMTENANCE  Of  THE  system: 

At  end  of  entry,  add  'and  E.O.  9397,' 
PURrasE(s): 
•     Delete  entiy  and  replace  with  'To 
determine  initial  custody  classification; 
to  determine  when  custody  grade  • 
change  is  appropriate;  to  gauge 
member's  adjustment  to  confinement  or 
correctional  custody;  to  identify  areas  of 
particular  concern  to  prisoners  and 
personnel  in  correctional  custody;  to 
determine  work  assignment;  to 
determine  educational  needs;  serves  as 
the  basis  for  correctional  treatment; 
serves  as  a  basis  for  recommendations 
for  clemency,  restoration,  and  parole.' 

Bourse  USES  OF  RECORDS  MABfTAINEDW  THE 
SYSrai,  MCLUOINQ  CATEGORIES  OF  USERS  AM> 
THE  PURPOSES  OF  SUCH  USES: 

Delete  first  paragraph. 

STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  and  computerized  data  base,' 


RrmicvAB«jTY: 

Delete  entry  and  replace  with  'Name 
and  Social  Security  Number.* 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Computer  data  base  is  password 
protected.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Two 
years  after  prisoner  is  released,  records 
are  transferred  to  the  National  Personnel 
Records  Center.  Military  Personnel 
Records.  9700  Page  Boulevard.  St. 
Louis.  MO  63132-5100  for  retention. 
Records  of  prisoners  accompany  their 
transfer  to  other  facilities,' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Officials:  Chief  of  Naval  Personnel  (Pers 
84),  Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington.  DC  20370-5084, 
and  Commandant  of  the  Marine  Corps 
(Code  MHq,  HQ  USMC,  Washington. 
DC  20380-0001. 

Record  Holders:  United  States  Navy 
Brigs  and  United  States  Marine  Corps 
Brigs.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Bureau  of  Naval  Personnel  (Pers  84). 
2  Navy  Annex,  Washington,  DC  20370- 
5084.' 


ftt)m  the  Bureau  of  Naval  Personnel 
(Pers  84).  2  Navy  Annex,  Washineton. 
DC  20370-5084.  Requests  should 
include  hill  name  and  social  security 
number  and  must  be  signed  by  the 
requesting  individual.' 
•        •        *        •        , 

N01640-1 

systemname: 
Individual  Correctional  Records. 

SYSTEM  LOCATION: 

United  States  Navy  Brigs  and  United 
States  Marine  Corps  Correctional 
^a^ll'ties.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Bureau  of  Naval  Personner{Per8  84) 
2  Navy  Annex,  Washington,  DC  20370-' 
5084. 

CATEGORIES  OF  BIOIVBUALS  COVERED  »V  Tl« 
SYSTEM: 

Military  members  confined  in  a  naval 
facility  as  a  result  of  or  pending  trial  by 
courts-martial;  military  members 
sentenced  to  three  days  bread  and  water 
or  diminished  rations;  and  military 
members  awarded  correctional  custody 
to  be  served  in  a  correctional  custody 
unit. 


NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  United 
States  Navy  Brig  or  United  States 
Marine  Corps  Brigs  where  incarcerated. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  froin 
the  Bureau  of  Naval  Personnel  (Pers  84). 
2  Navy  Annex.  Washington.  DC  20370- 
5084.  Requests  should  include  full 
name  and  social  security  number  and 
must  be  signed  by  the  requesting 
individual.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
[Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  United  States  Navy  Brig 
or  United  States  Marine  Corps  Brigs 
where  incarcerated.  Official  mailing 
addresses  are  pubUshed  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices,  and/or  may  be  obtained 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  related  to  the 
administration  of  individual  prisoners 
in  \he  Department  of  the  Navy 
confinement  and  correctional  custody 
facilities  -  courts  martial  orders:  release 
orders;  confinement  orders;  medical 
examiners'  reports;  requests  and 
receipts  for  health  and  comfort  supplies; 
reports  and  recommendations  relative  to 
disciplinary  actions;  clothing  and 
equipment  records:  mail  and  visiting 
lists  and  records;  personal  history 
records;  individual  prisoner  utilization 
records;  requests  for  interview;  initial 
interview;  spot  reports;  prisoner 
identification  records;  parolee 
agreements;  inspection  record  of 
prisoner  in  segregation;  personal  funds 
records;  valuables  and  property  record; 
daily  report  of  prisoners  received  and 
released;  admission  classification 
summary;  social  history;  clemency 
recommendations  and  actions;  parole 
recommendations  and  actions; 
restoration  recommendations  and 
actions;  psychiatric,  psychological,  and 
sociological  reports;  certificate  of  parole; 
certificate  of  release  from  parole; 
requests  to  transfer  prisoners; 
disciplinary  action  data  cards  showing 
name,  grade.  Social  Security  Number, 
sex.  education,  sentence,  offense(s), 
sentence  computation,  organization, 
ethnic  group,  discharge  awarded,  length 
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of  unauthorized  absence,  number  and 
type  of  prior  punishments,  length  of 
service,  and  type  release:  weekly  status 
report  (each  member's  legal  status, 
offense  charged,  length  of  time 
confined).  On  tape,  the  same  data  as  the 
disciplinary  action  data  card,  except 
name,  computation  of  sentence. 

AUTHOnrTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
10  U.S.C.  951  and  E.O.  9397. 

PURI>0SE(S): 

To  determine  initial  custody 
classincation;  to  determine  when 
custody  grade  change  is  appropriate;  to 
gauge  member's  adjustment  to 
confinement  or  correctional  custody:  to 
identify  areas  of  particular  concern  to 
prisoners  and  personnel  in  correctional 
custody:  to  determine  work  assignment; 
to  determine  educational  needs;  serves 
as  the  basis  for  correctional  treatment; 
serves  as  a  basis  for  recommendations 
for  clemency,  restoration,  and  parole. 

ROUTMC  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
D6D  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

To  Federal,  state,  and  local  law 
enforcement  and  investigative  agencies 
for  investigation  and  possible  criminal 
prosecution,  civil  court  actions  or 
regulatory  order. 

To  confinement/correctional  system 
agencies  for  use  in  the  administration  of 
correctional  programs  to  include 
custody  classification;  employment, 
training  and  educational  assignments; 
treatment  programs;  clemency, 
restoration  to  duty,  and  parole  actions; 
verifications  concerning  military 
offenders  or  military  criminal  records, 
employment  records  and  social 
histories. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSMQ,  RETAMmO,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  computerized  data 
base. 

retrcvabkjty: 
Name  and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 


who  are  properly  screened,  cleared,  and 
trained.  Computer  data  base  is  password 
protected. 

retention  and  disposal: 

Two  years  after  prisoner  is  released, 
records  are  transferred  to  the  National 
Personnel  Records  Center,  Military 
Personnel  Records,  9700  Page 
Boulevard,  St.  Louis,  MO  63132-5100 
for  retention.  Records  of  prisoners 
accompany  their  transfer  to  other 
facilities. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Officials:  Chief  of  Naval 
Personnel  (Pers  84),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5084,  and  Commandant  of 
the  Marine  Corps  (Code  MHC),  HQ 
USMC,  Washington,  DC  20380-0001. 

Record  Holders:  United  States  Navy 
Brigs  and  United  States  Marine  Corps 
Brigs.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Bureau  of  Naval  Personnel  (Pers  84). 
2  Navy  Annex,  Washington,  DC  20370- 
5084. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  United 
States  Navy  Brig  or  United  States 
Marine  Corps  Brigs  where  incarcerated. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Bureau  of  Naval  Personnel  (Pers  84), 
2  Navy  Annex,  Washington.  DC  20370- 
5084. 

Requests  should  include  full  name 
and  social  security  number  and  must  be 
signed  by  the  requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  United  States  Navy  Brig 
or  United  States  Marine  Corps  Brigs 
where  incarcerated.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices,  and/or  may  be  obtained 
from  the  Bureau  of  Naval  Personnel 
(Pers  84),  2  Navy  Annex,  Washington. 
DC  20370-5084. 

Requests  should  include  full  name 
and  Social  Security  Number  and  must 
be  signed  by  the  requesting  individual. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 


published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  systeni 
manager. 

RECORD  SOURCE  CATEGORIES: 

Military  personnel  records;  military 
financial  and  medical  records;  military 
and  civilian  investiga^tive  and  law 
enforcement  agenciesi  courts-martial 
proceedings;  records  pf  non-judicial 
administrative  proce^ings;  United 
States  military  comnnanders;  staff 
members  and  cadre^upply  information 
relative  to  service^member's  conduct  or 
duty  performance;  and  other  individuals 
or  organizations  which  may  supply 
information  relevant  to  the  purpose  for 
which  this  system  was  designed. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C  552a(i)(2),  as  applicable. 
An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C  553(b)  (1),  (2). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

N01900-2 

SYSTEM  name: 

Navy  Individual  Service  Review 
Board  Proceedings  (ISRB)  (February  22, 
1993.  58  FR  10729}. 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'Navy 
Individual  Service  Review  Board  (ISRB) 
Proceedings  Application  File.' 

SYSTEM  location: 

Delete  entry  and  replace  with  'Bureau 
of  Naval  Personnel  (Pers  324),  2  Navy 
Annex,  Washington,  DC  20370-3240.' 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Individuals  who  have  applied  for 
military  status  and  subsequent 
discharge  from  the  United  States  Navy 
because  they  claim  membership  in  a 
group  which  has  been  determined  to 
have  performed  active  military  service 
with  the  United  States  Navy.' 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Application  for  discharge,  supporting 
documentation,  copies  of 
correspondence  between  the  individual 
and  the  Navy  ISRB  and  other 
correspondence  concerning  the  case.' 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

At  end  of  entry,  add  'and  E.O.  9397.' 
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l>URPOS£(S): 

Delete  entry  and  replace  vrith  To 
consider  the  indivrdual's  application  for 
mililary  status  and  discharge.' 


storage: 

Delete  entry  and  replace  with  'Paper 
records  and  microfiche.' 

RETRJEVABJUTY: 

Ddete  entry  and  replace  with  'Name 
and  Social  Security  Number.' 

SAFEOUAROS: 

Delete  entry  and  replace  with  "The 
files  are  kept  widiin  the  Bureau  of  Naval 
Personnel  offices.  Access  during 
business  hours  is  controlled  by 
Command  personnel.  Records  not  in  use 
are  maintained  in  a  room  which  is 
locked  during  non-duty  hours.  The 
Command  is  secured  at  the  close  of 
business  and  the  building  in  whidi  the 
command  is  located  has  limited  access 
controlled  by  security  guards.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Approved  application  (paper)  is 
destroyed  two  years  after  individual 
separates  bom  the  N8\7  and  documents 
generated  as  a  result  of  the  approved 
application  (i.e..  DD  Form  214.  etc.)  are 
transferred  onto  microfiche  and  placed 
in  the  individual's  military  personnel 
file  which  is  transferred  to  the  National 
Personnel  Records  Center.  Military 
Personnel  Records.  9700  Page 
Boulevard.  St  Louis.  MO  63132-5100. 
for  retention.  Disapproved  applications 
are  retained  for  two  years  and  then 
destroyed.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  witfl  'Chief 
of  Naval  Personnel  (Pers  324).  Bureau  of 
Naval  Personnel.  2  Navy  Annex. 
Washington,  DC  20370-3240.' 

NOTnCATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Code  Pers  324). 
Bureau  of  Naval  Personnel.  2  Navy 
Annex.  Washington.  DC  20370-3240.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Naval  Personnel 
(Code  Pers  324),  Bureau  of  Naval 
Personnel.  2  Navy  Annex.  Washington. 
DC  20370-3240.' 


N01 900-2 
SYSTEM  NAME: 

Navy  Individual  Service  Review 
Board  (ISRB)  Proceedings  ApplicaUon 
File. 

SYSTEM  LOCATION: 

Bureau  of  Naval  Personnel  (Pers  324), 
2  Navy  Annex.  Washington.  DC  20370- 
3240. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTBC 

Individuals  who  have  applied  for 
military  status  and  subsequent 
discharge  &x)m  the  United  States  Navy 
because  they  claim  membership  in  a 
group  which  has  been  determined  to 
have  performed  active  military  service 
with  the  United  States  Navy. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Application  for  discharge,  supporting 
documentation,  copies  of 
correspondence  between  the  individual 
and  the  Navy  ISRB  and  other 
correspondence  concerning  the  case. 

AinHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.L.  95-202  and  E.O.  9397. 

PURPOSE(S): 

To  consider  the  individual's 
application  for  military  status  and 
discharge. 

ROUTINE  USES  OF  RECORDS  MA«aAJ»CD  M  THE 
SYSTEM,  WCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this-system. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMG,  ACCESSMQ,  RETAMMQ,  AND 
mSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  microfiche. 

RETReVABiJTY: 

Name  and  Social  Security  Number. 

SAFEGUARDS:. 

The  files  are  kept  within  the  Bureau 
of  Naval  Personnel  offices.  Access 
during  business  hours  is  controlled  by 
Command  personnel.  Records  not  in  use 
are  maintained  in  a  room  which  is 
locked  during  non-duty  hours.  The 
Command  is  secured  at  the  close  of 
business  and  the  building  in  which  the 
command  is  located  has  limited  access 
controlled  by  security  guards. 


RETENTION  AND  DISPOSAL: 

Approved  application  (paper)  is 
destroyed  two  years  after  individual 
separates  from  the  Navy  and  documents 
generated  as  a  result  of  the  approved 
application  (i.e.,  DD  Form  214.  etc)  are 
transferred  onto  microfiche  and  placed 
in  the  individual's  military  personnel 
file  which  is  transferred  to  the  National 
Personnel  Records  Center.  Military 
Personnel  Records,  9700  Page 
Boulevard.  St.  Louis.  MO  63132-5100. 
for  retention.  Disapproved  applications 
are  retained  for  two  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  324). 
Bureau  of  Naval  Personnel.  2  Navy 
Annex.  Washington.  DC  20370-3240. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Code  Pers  324). 
Bureau  of  Naval  Personnel.  2  Navy 
Annex.  Washington,  DC  20370-3240. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Naval  Personnel 
(Code  Pers  324),  Bureau  of  Naval 
Personnel,  2  Navy  Annex.  Washington. 
DC  20370-3240. 

CONTESTWQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5:  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEQORSS: 

Information  contained  in  the  files  is 
obtained  from  the  individual  or  those 
acting  on  the  individual's  behalf,  from 
other  military  records  and  from  the 
Department  of  Defense  Qvilian/Militarj 
Service  Review  Board. 

EXEMPTIONS  OJUMEO  FOR  THE  SYSTEM: 

None. 
N05S20-1 
SYSTEM  name: 

Personnel  Security  Eligibility 
Information  System  (F^miaTy22, 1993, 
58  FR  10760). 

changes: 
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SYSTEM  location: 

Delete  entry  and  replace  with  'Bureau 
of  Naval  Personnel,  2  Navy  Annex. 
Washington,  DC  20370-«110.' 


CATEQOMES  OF  RCCOROS  M  THE  SYSTEM: 

Delete  entry  and  replace  with  'Reports 
of  correspondence  and  information 

i>ertinent  to  an  individual's  eligibility 
or  personnel  security  clearance, 
assignment  to  the  Nuclear  Weapons 
Personnel  Reliability  Program,  or  other 
'high  risk'  program  requiring  personnel 
quality  control.' 

AUTNOWTY  FOR  MAJMTENANCE  OF  THE  SYSTEM: 

At  end  of  entry  add  'and  E.O.  9397.' 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
determine  service  member's  eligibility 
for  assignment  to  duties  requiring 
personnel  security  clearances, 
assignment  to  the  Nuclear  Weapons 
Personnel  Reliability  Program,  or  other 
'high  risk'  programs  requiring  quality 
control.' 


RETRtEVABOiTY: 

Delete  entry  and  replace  with  'Paper 
records  are  filed  alphabetically  by  last 
name  of  individual.  Automated  files  are 
filed  by  Social  Security  Number' 


RETENTION  AND  DISPOSAU 

Delete  entry  and  replace  with  'Files 
are  destroyed  two  years  after  individual 
separates  firom  the  Navy.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief 
of  Naval  Personnel  (Pers  81),  Bureau  of 
Naval  Personnel,  2  Navy  Annex, 
Washington.  DC  20370-8110.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  811),  Bureau  of 
Naval  Personnel.  2  Navy  Annex, 
Washington.  DC  20370-8110. 

The  letter  should  contain  full  name, 
Social  Security  Number,  rank/rate/ 
civilian  status,  and  address  of  the 
requester.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Naval  Personnel 
(Pers  811),  Bureau  of  Naval  Personnel. 
2  Navy  Annex.  Washington,  DC  20370- 
8110. 


The  letter  should  contain  full  name. 
Social  Security  Number,  rank/rate/ 
civilian  status,  and  address  of  the 
requester.' 


RECORD  SOURCE  CATEOORIES: 

Delete  entry  and  replace  with 
'Department  of  the  Navy  Central 
Adjudication  Facility  and  other  officials 
and  employees  of  the  Department  of  the 
Navy  and  military  investigative  reports.' 


N05520-1 
SYSTEM  NAME: 

Persoimel  Security  EligibiUty 
Information  System. 

SYSTEM  location: 

Bureau  of  Naval  Personnel,  2  Navy 
Annex.  Washington.  DC  20370-8110. 

categories  of  momouals  covered  by  tme 
system: 

Members  of  the  U.S.  Navy  and  Naval 
Reserve,  former  members,  and 
applicants  for  enlistment  or 
commissioning. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Reports  of  correspondence  and 
information  pertinent  to  an  individual's 
eligibility  for  personnel  security 
clearance,  assignment  to  the  Nuclear 
Weapons  Personnel  Reliability  Program, 
or  other  'high  risk'  program  requiring 
persoimel  quality  control. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C  301;  Departmental 
Regulations;  and  E.O.  9397. 

PURPOSE(S): 

To  determine  service  member's 
eligibility  for  assignment  to  duties 
requiring  personnel  security  clearances, 
assignment  to  the  Nuclear  Weapons 
Personnel  Reliability  Program,  or  other 
'high  risk'  programs  requiring  quality 
control. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOMQ  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRCVWQ,  ACCESSMQ,  RETAMMQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  index  ' 
cards.  Some  information  from  the  paper 
records  is  contained  in  an  automated 
file. 

RETRtEVABaiTY: 

Paper  records  are  filed  alphabetically 
by  last  name  of  individual.  Automated 
files  are  filed  by  Social  Security 
Number. 

SAFEGUARDS: 

Stored  in  locked  safes  and  cabinets. 
File  areas  are  accessible  only  to 
authorized  persons  who  are  properly 
screened,  cleared,  and  trained. 

RETENTION  AND  DISPOSAL: 

Files  are  destroyed  two  years  after 
individual  separates  from  the  Navy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  81), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex.  Washington,  DC  20370-8110. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine ' 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  811),  Bureau  of 
Naval  Personnel,  2  Navy  Annex, 
Washington,  DC  20370-8110. 

The  letter  should  contain  full  name. 
Social  Security  Number,  rank/rate/ 
civilian  status,  and  address  of  the 
requester. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Naval  Personnel 
(Pers  811),  Bureau  of  Naval  Personnel, 
2  Navy  Annex,  Washington,  DC  20370- 
8110. 

The  letter  should  contain  full  name, 
Social  Security  Number,  rank/rate/ 
civilian  status,  and  address  of  the 
requester. 

CONTESTMO  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Department  of  the  Navy  Central 
Adjudication  Facility  and  other  officials 
and  employees  of  the  Department  of  the 
Navy  and  military  investigative  reports. 
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EXEMPnOMS  CLAIMED  FOA  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(l).  (k)(2).  (k)(5), 
and  (k)(7).  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1).  (2). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  701.  subpart  G.  For  additional 
information  contact  the  system  manager. 

N1 1101-1 

SYSTEM  NAME: 

Family  Housing  Assignment 
Application  System  (February  22.  1993. 
58  FF  10816). 

CHANCES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  "Family 
Housing  File.' 

SYSTEM  location: 

Delete  entry  and  replace  with 
Housing  offices  at  naval  stations/bases 
that  have  family  housing  assets.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices.' 

CATEGOmES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Military/civilian  personnel  eligible  for/ 
interested  in  occupying  Navy  family 
housing  and  those  occupying  family 
housing.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'DD 
Form  1746,  Application  for  Assignment 
to  Housing  (application  contains 
information  such  as  name,  address, 
rank/rate.  Social  Security  Number, 
length  of  service,  time  remaining  on 
active  duty,  date  of  rank,  etc.: 
dependency  data,  e.g.,  total  number  in 
family,  spouse,  age  and  sex  of 
dependents,  etc.;  and  other  pertinent 
housing  information,  e.g.,  last 
assignment,  months  involuntarily 
separated,  special  health  problems,  etc.); 
orders;  emergency  data  form;  detaching 
endorsement  from  prior  duty  station.' 


PURP06E(S): 

Delete  entry  and  replace  with  'To 
determine  individual's  eligibility  for 
family  housing  and  notification  for 
subsequent  assignment  to  family 
housing  or  granting  a  waiver  to  allow 
occupancy  of  private  housing. 

To  determine  and  list  individual's 
name  on  appropriate  housing  waiting 
list. 


To  oversee  housing  occupancy  once 
assigned.' 


storage: 

At  end  of  entry  add  'and 
computerized  data  base.' 

retrievabhjty: 

Delete  entry  and  replace  with  "Name 
of  applicant  or  name  and  house  number 
of  resident.' 

safeguards: 

Delete  entry  and  replace  with  'Access 
to  files  is  limited  to  personnel  requiring 
access  in  the  performance  of  their 
official  duties.  Records  are  secured 
within  a  locked  office  in  a  locked 
building  on  a  military  installation  when 
not  actually  in  use.  Computerized  data 
base  is  password  protected.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Files 
are  retained  for  up  to  three  years  after 
termination  of  housing  occupancy  and 
then  destroyed.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Official:  Navy  Housing  Division  (Pers- 
67),  Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-5067. 

Record  Holder:  Naval  stations  with 
housing  assets.  Official  mailing 
addresses  of  naval  stations/bases  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
individuals  seeking  to  determine 
whether  this  system  of  record  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Housing 
Office  at  the  naval  station/base  where 
they  applied  for  housing. 

Requests  should  include  full  name  of 
applicant  or  name  and  house  number  of 
resident.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  housing  office  at 
the  naval  station/base  where  they 
applied  for  housing. 

Requests  should  include  full  name  of 
applicant  or  name  and  house  number  of 
resident.' 


RECORD  SOURCE  CATEQOAiES: 

Delete  entry  and  replace  with 
'Individual;  DD  Form  1746;  Orders; 
Emergency  Data  Form;  detaching 
endorsement  from  prior  duty  station. 


Nil 101-1 

SYSTEM  NAME: 

Family  Housing  File. 

SYSTEM  location: 

Housing  offices  at  naval  stations/bases 
that  have  family  housing  assets.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  WOIVDUALS  COVERED  BY  THE 

system: 

Military/civilian  personnel  eligible 
for/intCTested  in  occupying  Navy  family 
housing  and  those  occupying  family 
housing. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

DD  Form  1746,  Application  for 
Assignment  to  Housing  (application 
contains  information  such  as  name, 
address,  rank/rate.  Social  Security 
Number,  length  of  service,  time 
remaining  on  active  duty,  date  of  rank, 
etc.;  dependency  data,  e.g.,  total  number 
in  family,  spouse,  age  and  sex  of 
dependents,  etc.;  and  other  pertinent 
housing  information,  e.g.,  last 
assignment,  months  involuntarily 
separated,  special  health  problems,  etc.); 
orders;  emergency  data  form;  detaching 
endorsement  from  prior  duty  station. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  determine  individual's  eligibility 
for  family  housing  and  notification  for 
subsequent  assignment  to  family 
housing  or  granting  a  waiver  to  allow 
occupancy  of  private  housing. 

To  determine  and  list  individual's 
name  on  appropriate  housing  waiting 
list. 

To  oversee  housing  occupancy  once 
assigned. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVtttO,  ACCESSMO,  RETAINMO,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders  and  computerized  data 
base. 
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RFrWEVABUTY: 

Name  of  applicant  or  name  ^nd  house 
number  of  resident. 

8AFEQUAR0S: 

Access  to  nies  is  limited  to  personnel 
requiring  access  in  the  performance  of 
their  official  duties.  Records  are  secured 
within  a  locked  office  in  a  locked 
building  on  a  military  installation  when 
not  actually  in  use.  Computerized  data 
base  is  password  protected. 

RETEMnON  AMD  DISPOSAL: 

Files  are  retained  for  up  to  three  years 
after  termination  of  housing  occupancy 
and  then  destroyed. 

SYSTEM  HANAQ£R(S)  AND  ADDRESS: 

Policy  Official:  Navy  Housing 
Division  (Pers-67),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5067. 

Record  Holder:  Naval  stations  with 
housing  assets.  OfHcial  mailing 
addresses  of  naval  stations/bases  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOmCATION  PROCEOiWE: 

Individuals  seeking  to  determine 
whether  this  system  of  record  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Housing 
Office  at  the  naval  station/base  where 
they  applied  for  housing.  Requests 
should  include  full  name  of  applicant  or 
name  and  house  number  of  resident. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  housing  office  at 
the  naval  station/base  where  they 
applied  for  housing.  Requests  should 
include  full  name  of  applicant  or  name 
and  house  number  of  resident. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  DD  Form  1746;  Orders; 
Emergency  Data  Form;  detaching 
endorsement  from  prior  duty  station. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
jFR  Doc.  93-27496  Filed  11-9-93;  8  45  am] 

HLUNQCOOC  S00»-04-F 


Department  of  the  Navy,  Marine  Corps 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Solid  Waste 
Management  Alternatives  at  Marine 
Corps  Base  Ouantico,  VA 

Pursuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  U.S.  Marine 
Corps  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  solid  waste  management 
alternatives  at  Marine  Corps  Base  (MCB) 
Quantico,  Virginia. 

The  existing  sanitary  landfill  at  MCB 
Quantico.  installed  in  1983-1984,  is 
nearing  capacity  and  is  scheduled  to 
close  in  late  1995.  Accordingly,  a 
comprehensive  feasibility  study  was 
undertaken  to  address  engineering 
feasibility,  liability/risk  analyses,  and 
environmental  constraints  applied  to 
solid  waste  management  alternatives, 
including:  no  action;  construction  and 
operation  of  a  new  landfill  at  MCB 
Quantico;  construction  and  operation  of 
a  trash-to-steam  incinerator  at  MCB 
Quantico:  solid  waste  disposal  in  a 
nearby  municipal  landfill;  and  solid 
waste  disposal  at  a  nearby  municipal 
incinerator  or  trash-to-steam  facility. 
MCB  Quantico  will  continue  to 
implement  programs  to  promote  waste 
stream  reduction  through  recycling. 

Major  environmental  issues  that  will 
be  addressed  in  the  EIS  include,  but  are 
not  limited  to,  wetlands,  endangered 
species,  cultural  resources,  water  and 
air  quality,  public  health  and  safety,  and 
land  use. 

The  Marine  Corps  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  extent  of  issues  to  be 
addressed  and  identifying  the 
significant  issues  related  to  this  action. 
Agencies  and  the  public  are  invited  and 
encouraged  to  provide  written  comment 
on  scoping  issues.  To  be  most  helpful, 
scoping  comments  should  clearly 
describe  specific  issues  or  topics  which 
the  commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than 
December  10, 1993  to  Commander, 
Atlantic  Division,  Naval  Facilities 
Engineering  Command,  1510  Gilbert 
Street,  Norfolk,  Virginia  23511-2699 
(Attn:  Mr.  Ron  Dudley,  Code  2032). 


Dated:  November  4. 1993. 
Andrew  Recachinas. 
Acting  Head,  Land  Use  and  Military 
Construction  Branch  Facilities  and  Sen  ices 
Division,  Installations  and  Logistics 
Department,  by  Direction  of  the  Commandant 
of  the  Marine  Corps. 

Dated:  November  4, 1993. 
MJchael  P.  Rummel. 

LCDR,  fAGC.  ilSN  Federal  Begister  Uaison 
Officer. 

IFR  Doc.  93-27653  Filed  11-9-93;  8:45  am| 

BILUNO  COOK  M10-AE-M 


DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

Amendment  to  Delegation  Order  for 
Approval  of  Povwer  Marketing 
Administration  Power  and 
Transmission  Rates 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  amendment  to 
Delegation  Order. 

SUMMARY:  Notice  is  hereby  given  of 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  Amendment  No.  3 
revises  the  delegation  of  authority  to 
confirm,  approve,  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates  of  the  Alaska, 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations  by 
delegating  such  authority  to  the  Deputy 
Secretary  of  Energy  rather  than  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  i  of  the 
Department  of  Energy.  The  amendment 
also  makes  minor  conforming  changes 
to  reflect  the  fact  of  that  revision  in 
delegation  of  authority  and  adds  a 
provision  that  such  revision  is  to  have 
no  effect  upon  rates  which  have  been 
previously  placed  into  effect  by  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy. 
EFFECTIVE  DATE:  November  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  A.  Gollomp,  Assistant  General 
Counsel,  GC-33,  U.S.  Department  of 
Energy,  Washington.  DC  20585,  (202) 
586-6958. 

SUPPLEMENTARY  INFORMATION:  Delegation 
Order  No.  0204-108,  48  FR  55664. 
which  became  effective  December  14. 
1983,  delegated  to  the  Deputy  Secretary 
of  Energy  on  a  nonexclusive  basis. 


•  On  M.iTch  3. 1993.  the  title  of  the  Assistant 
Secretan'  for  Conservation  and  Renewable  Energy 
was  changed  to  the  Assistant  Secretary  for  inergy 
EfPiciency  and  Renewable  Energy.  Rates  approved 
by  the  Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy  are  to  be  treated  in  the  same 
manner  as  rates  approved  by  the  Assistant  Secretary 
for  Conservation  and  Renewable  Energy. 
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among  other  things,  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  an  interim  basis,  power  and 
transmission  rates  for  the  Alaska. 
Southeastern.  Southwestern,  and 
Western  Area  Power  Administrations. 
The  Delegation  Order  was  amended  on 
May  30. 1986  (51  FR  19744).  reassigned 
by  DOE  Notice  1110.29  dated  October 
27. 1988.  clarified  by  Secretary  of 
Energy  Notice  SEN-10-69  dated  August 
3, 1989.  and  subsequent  revisions,  and 
amended  again  on  August  23. 1991  (56 
FR  41835).  The  Secretary  of  the 
Department  of  Energy  has  determined 
that  revisions  in  that  Delegation  Order 
are  desirable  at  this  time,  in  order  to 
delegate  to  the  Deputy  Secretary  the 
authority  which  had  been  previously 
delegated  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Enei^gy.  The  reason  for  these  revisions  is 
to  reflect  revised  organizational 
relationships  within  the  Department. 

Issued  in  Washington.  DC.,  November  4, 
1993. 

William  H.  White. 

Deputy  Secretary. 

Department  of  Energy,  Amendment  No. 
3  to  Delegation  Order  No.  0204-108, 
Delegation  Order  For  Approval  of 
Power  Marketing  Administration 
Power  and  Transmission  Rates 

Pursuant  to  the  authority  vested  in  me 
as  Secretary  of  Energy  and  by  sections 
203(a).  301(b).  302(a).  402(e).  641.  642. 
643.  and  644.  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91).  there  is  hereby  delegated  to  the 
Deputy  Secretary  of  Energy  all  authority 
which  was  previously  delegated  to  the 
Assistant  Secretary  for  Conservation  and 
Renewable  Energy  in  Department  of 
Energy  Delegation  Order  No.  0204-108. 
as  published  in  the  Federal  Register. 
December  14. 1983  (48  FR  55664).  as 
amended  on  May  30. 1986  (51  FR 
19744).  reassigned  by  DOE  Notice 
1110.29  dated  October  27. 1988.  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-89  dated  August  3. 1989.  and 
subsequent  revisions,  and  as  amended 
on  August  23.  1991  (56  FR  41835). 
Department  of  Energy  Delegation  Order 
No.  0204-108  is  hereby  amended  to 
reflect  such  revision  to  that  delegation 
of  authority  and  to  reflect  related 
changes  so  as  to  read  and  provide  in  its 
amended  form  as  follows: 

1.  There  is  hereby  delegated  to  the 
respective  Administrators  of  the  Alaska. 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations  on 
a  nonexclusive  basis  the  authority  to 
develop  power  and  transmission  rates 
for  their  respective  power  marketing 
administrations  (PMA).  A  rate 


developed  by  an  Administrator  shall  not 
become  effective  on  a  final  basis  unless 
and  until  such  rate  is  confirmed  and 
approved  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
acting  under  section  3  below.  In 
submitting  a  rate  the  Administrator 
shall  certify  that  the  rate  is  consistent 
with  applicable  law  and  that  it  is  the 
lowest  possible  rate  to  customers 
consistent  with  sound  business 
principles. 

2.  Tnere  is  hereby  delegated  to  the 
Deputy  Secretary  of  Energy  on  a 
nonexclusive  basis  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates  for  the  Alaska, 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations 
for  such  periods  as  the  Deputy  Secretary 
may  provide. 

3.  There  is  hereby  delegated  to  the 
Commission  on  an  exclusive  basis  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove,  rates  developed  by 
each  Administrator  under  section  1.  The 
Commission  review  will  be  limited  to: 
(a)  Whether  the  rates  are  the  lowest 
possible  to  customers  consistent  with 
sound  business  principles,  (b)  whether 
the  revenue  levels  generated  by  the  rates 
are  sufficient  to  recover  the  costs  of 
producing  and  transmitting  electric 
energy  including  the  repayment,  within 
the  period  of  cost  recovery  permitted  by 
law.  of  the  capital  investment  allocated 
to  power  and  costs  assigned  by  Acts  of 
Congress  to  power  for  repayment;  and 
(c)  the  assumptions  and  projections 
used  in  developing  the  rate  components 
that  are  subject  to  Commission  review. 
The  Commission  may  require  the 
Administrator  to  provide  any 
information  relevant  to  the 
Commission's  confirmation  and  review 
function. 

The  Commission  shall  not  review 
policy  judgments  and  interpretations  of 
laws  and  regulations  made  by  the  non- 
PMA  power  generating  agencies  (i.e.. 
the  Bureau  of  Reclamation,  the  Corps  of 
Engineers,  and  the  International 
Boundary  and  Water  Commission).  The 
Commission  shall  reject  decisions  of  the 
PMA  Administrators  only  if  the 
Commission  finds  them  to  be  arbitrary, 
capricious,  or  in  violation  of  the  law. 
Provided,  That  the  Commission  may 
reject  decisions  that  are  not  in  accord 
with:  (a)  The  standards  set  forth  in 
RA6120.2.  or  any  revisions  or 
modifications  to  such  standards, 
adopted  pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
the  Department  of  Energy  Organization 
Act  (42  U.S.C.  7191),  and  (b)  the 
standards  set  forth  in  any  interagency 


agreement  between  the  Administrator 
and  the  power  generating  agency  that  is 
applicable.  Should  the  Commission 
reject  such  decisions,  the  PMA 
Administrator  will  have  30  days  in 
which  to  seek  rehearing. 

4.  In  the  event  a  rate  developed  by  an 
Administrator  is  disapproved  by  the 
Commission,  the  Administrator  shall, 
within  120  days  or  such  additional  time 
periods  as  the  Commission  may 
provide,  submit  to  the  Commission  a 
substitute  rate  for  action  by  the 
Commission  under  section  3  hereof. 

A  rate  confirmed,  approved,  and 
placed  in  effect  by  the  Deputy  Secretary 
on  an  interim  basis  that  is  disapproved 
by  the  Commission  shall  remain  in 
effect,  as  provided  by  the  Deputy 
Secretary,  until  a  substitute  rate  is 
confirmed  and  approved  on  a  final  basis 
by  the  Commission,  unless  the  original 
interim  rate  has  been  superseded  by  a 
subsequent  rate  placed  in  effect  on  an 
interim  basis.  Provided.  That  if  the 
Administrator  does  not  file  a  substitute 
rate  within  120  days  or  such  greater 
time  as  the  Commission  may  provide, 
and  if  the  rate  has  been  disapproved 
because  the  Commission  determined 
that  it  would  result  in  total  revenues  in 
excess  of  those  required  by  law.  the  rate 
last  previously  confirmed  and  approved 
on  a  final  basis  will  become  effective  on 
a  date  and  for  a  period  determined  by 
the  Commission,  and  revenues  collected 
in  excess  of  those  generated  by  such  rate 
during  the  interim  period  wall  be 
refunded  with  interest  to  the  extent 
determined  by  the  Commission.  If  a 
substitute  rate  confirmed  and  approved 
on  a  final  basis  by  the  Commission  is 
lower  than  the  rate  in  effect  on  an 
interim  basis,  any  overpayment  shall  be 
refunded  with  interest  as  determined  by 
the  Commission.  If  a  substitute  rate 
confirmed  and  approved  on  a  final  basis 
by  the  Commission  is  higher  than  the 
rate  in  effect  on  an  interim  basis,  such 
rate,  if  no  subsequent  and  higher  rate 
has  been  put  into  effect  by  the  Deputy 
Secretary,  shall  become  effective  on  a 
subsequent  date  set  by  the  Commission. 
If  at  any  time  it  is  determined  by  the 
Commission  that  the  administrative  cost 
of  a  refund  would  exceed  the  amount  to 
be  refunded,  no  refund  will  be  required. 

5.  Notwithstanding  any  other 
provisions  of  this  delegation  order,  there 
is  hereby  delegated  to  each 
Administrator  the  authority  to  develop 
and  place  into  effect  on  a  final  basis 
rates  for  short-term  sales  of  capacity, 
energy,  or  transmission  service.  Short- 
term  sales  are  those  sales  that  last  no 
longer  than  one  year. 

6.  For  the  Alaska  Power 
Administration,  the  Southeastern  Power 
Administration,  the  Southwestern 
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Power  Administration,  and  the  Western 
Area  Power  Administration: 

A.  All  rates  placed  into  efTect  on  a 
final  basis  pursuant  to  any  authority 
delegated  priw  to  this  order  shall 
remain  in  full  force  and  effect. 

B.  Rates  filed  on  or  before  the 
effective  date  of  this  order,  and  for 
which  the  Commission  has  issued  any 
substantive  orders,  will  be  governed  by 
the  terms  of  Amendment  No.  2  to 
Delegation  Order  No.  0204-108  until 
placed  in  effect  the  Commission  on  a 
nnal  basis. 

C.  Rates  filed  under  previous 
delegation  orders  for  which  the 
Commission  has  not  issued  any 
substantive  orders  on  or  before  the 
effective  date  of  this  order  will  be 
governed  by  the  terms  of  this  delegation 
order. 

7.  In  exercising  the  authority 
delegated  by  this  order,  the  delegates 
shall  be  governed  by  the  rules  and 
regulations  of  the  Department  of  Energy 
and  the  policies  and  procedures 
prescribed  by  the  Searetary  or  the 
Secretary's  delegates. 

8.  Nothing  in  this  order  shall  preclude 
the  Secretary  from  exercising  any  of  the 
authority  delegated  to  the  Deputy 
Secretary  and  the  Administrators 
whenever  in  the  Secretary's  judgment 
the  exercise  of  such  authority  is 
necessary  or  appropriate  to  administer 
the  functions  vested  in  the  Secretary. 

9.  For  the  Alaska  Power 
Administration,  the  Southeastern  Power 
Administration,  the  Southern  Power 
Administration,  and  the  Western  Area 
Power  Administration: 

A.  All  rates  place  into  effect  on  a  final 
basis  pursuant  to  any  authority 
delegated  pursuant  to  Delegation  Order 
No.  0204-108  as  such  order  existed 
prior  to  the  effective  date  of 
Amendment  No.  3  thereto  shall  remain 
tin  full  force  and  effect. 

B.  All  rates  filed  before  the  effective 
date  of  Amendment  No.  3  to  Delegation 
Order  No.  0204-108  which  rates,  as  of 
the  effective  date  of  said  Amendment 
No.  3,  are  in  effect  but  which  have  not 
been  placed  in  effect  on  a  final  basis, 
shall  continue  in  effiect  subject  to  the 
provisions  of  this  amended  Delegation 
Order.  In  no  event  shall  any  rates  which 
have  been  filed  on  or  before  the  effective 
date  of  Amendment  No.  3  of  Delegation 
Order  No.  0204-108  be  invalidated 
solely  by  virtue  of  the  change  in  the 
delegation  of  authority  from  the 
Assistant  Secretary  of  Conservation  and 
Renewable  Energy  to  the  Deputy 
Secretary,  provided  for  in  said 
Amendment.  All  actions  heretofore 
taken  by  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
pursuant  to  Delegation  Order  No.  0204- 


108  with  respect  to  such  rates  are 
hereby  confirmed,  and  such  rates  shall 
not  be  subject  to  challenge  on  the 
ground  that  any  such  actions  were  taken 
by  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
rather  than  by  the  Deputy  Secretary. 

C.  All  rates  filed  on  and  after  the 
effective  date  of  Amendment  No.  3  to 
Delegation  Order  No.  0204-108  shall  be 
governed  by  that  order  as  thus  amended. 

10.  This  amended  order  becomes 
effective  upon  publication  in  the 
Federal  Register. 

Issued  in  Washington,  DC,  November  4. 
1993. 

Hazel  R.  O'Leary, 

Secretary  of  Energy. 

[PR  Doc  93-27718  Filed  11-9-93;  8.45  am) 
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Record  of  Decision  For  Remedial 
Action  at  the  Ctiamical  Plant  Area  of 
ttM  WekJon  Spring  Sit*  Remedial 
Action  Project,  SL  Charles  County,  MO 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Record  of  Decision. 

SUMMARY:  Today's  notice  publishes  the 
Declaration  statement  of  the  Record  of 
Decision  signed  by  the  Department  of 
Energy  (DOE)  on  September  13. 1993. 
DOE'S  decision  was  approved  by  the 
U.S.  Environmental  F^tection  Agency 
on  September  28. 1993.  and  as  the  lead 
agency  for  the  State  of  Missouri,  the 
Missouri  Department  of  Natural 
Resources  concurred  on  the  preferred 
remedy  for  the  chemical  plant  area  of 
the  Weldon  Spring  site.  This  decision 
was  made  under  the  authority  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  For 
remedial  actions,  it  is  DOE's  policy  to 
integrate  the  values  of  the  National 
Environmental  Policy  Act  (NEPA)  into 
the  procedural  and  documentation 
requirements  of  CERCLA,  wherever 
practical.  To  support  the  cleanup 
decisions  for  contaminated  material  at 
the  chemical  plant  area,  the  DOE 
prepared  an  integrated  remedial 
investigation/feasibility  study- 
environmental  impact  statement  (DOE/ 
EIS-0185)  in  accordance  with  DOE 
policy.  Subsequent  to  the  public 
involvement  opportimities  on  the  draft 
and  final  remedial  investigation/ 
feasibility  study-environmental  impact 
statement  documents,  and  having 
considered  all  comments  receiveid,  the 
DOE  has  selected  a  remedy  that  was 
documented  in  the  joint  CERCLA/NEPA 
Record  of  Decision.  DOE  is  publishing 
this  Declaration  statement  of  the  joint 
CERCLA/NEPA  Record  of  Decision,  as 


originally  signed  in  September  1993,  for 
NEPA  purposes  as  specified  in  the  DOE 
NEPA  regulations  (10  CFR  1021.315(c)l. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  remedial  actions 
at  the  Weldon  Spring  site,  contact:  Mr. 
Stephen  H.  McQracken,  Project 
Manager,  Weldon  Spring  Site  Remedial 
Action  Project,  U.S.  Department  of 
Energy.  7295  Highway  94  South.  St. 
Charles.  Missouri  63304.  (314)  441- 
8978. 

For  further  information  on  the  DOE 
NEPA  process,  contact:  Ms.  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Oversight.  EH-25.  U.S.  Department  of 
Energy.  1000  Independence  Ave,  SW.. 
Washington.  DC  20585.  (202)  586-4800 
or  (800)  472-2756. 

Issued  in  Washington,  DC  this  5th  day  of 
November.  1993. 
OydeW.Fmk. 

Acting  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management 

Record  of  Decision  for  Remedial  Action 
at  the  Chemical  Plant  Area  of  the 
Weldon  Spring  Site  Remedial  Action 
Project,  SL  Charles  County,  MO 

The  following  is  the  Declaration 
statement  of  the  joint  CERCLA/NEPA 
Record  of  Decision  for  the  chemical 
plant  area  of  the  Weldon  Spring  site 
signed  by  DOE  on  September  13. 1993. 

Declaration 

Site  Name  and  Location 

Weldon  Spring  Site.  St.  Charles  County, 
Missouri  63304 

Statement  of  Basis  and  Purpose 

This  decision  document  presents  the 
selected  remedial  action  for  the 
chemical  plant  area  of  the  Weldon 
Spring  site  in  St.  Charles  County, 
Missouri.  This  remedial  action  was 
selected  in  accordance  with  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  as  amended,  and  to  the 
extent  practicable,  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  part 
300. 

In  making  this  decision,  it  is  the  U.S. 
Department  of  Energy's  (DOE's)  policy 
to  integrate  National  Environmental 
Policy  Act  (NEPA)  values  into  the 
CERCLA  remedial  action  process; 
however,  it  is  not  the  intent  of  the  DOE 
to  make  a  statement  on  the  legal 
applicability  of  the  NEPA  to  CERCLA 
actions.  This  single  document  is 
intended  to  serve  as  the  DOE's  Record 
of  Decision  (ROD)  under  both  the 
CERCLA  and  the  NEPA. 
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The  decision  presented  herein  is 
based  on  the  information  available  in 
the  Administrative  Record  maintained 
in  accordance  with  the  CERCLA.  The 
decision  is  also  based  on  the  issuance  of 
the  Proposed  Plan  for  Remedial  Action 
at  the  Chemical  Plant  Area  of  the 
VVeldon  Spring  Site  (DOE  1992a). 
holding  a  public  meeting  to  receive 
comments  on  the  Proposed  Plan,  and 
completion  of  the  Remedial 
Investigation/Feasibility  Study-Final 
Environmental  Impact  Statement  (RI/ 
FS-Final  EIS).  In  addition,  the  DOE  has 
considered  all  comments  received  on 
the  Proposed  Plan  and  the  RI/FS-Final 
EIS  documents  in  the  preparation  of  the 
ROD. 

As  the  lead  agency  for  the  State  of 
Missouri  regarding  the  VVeldon  Spring 
Site  Remedial  Action  Project,  the 
Missouri  Department  of  Natural 
Resources  concurs  that  Alternative  6a: 
Removal.  Chemical  Stabilization/ 
SolidiHcation  and  Disposal  On  Site  is 
the  preferred  remedy  for  the  chemical 
plant  area  of  the  VVeldon  Spring  site, 
and  also  concurs  with  applicable  and/or 
relevant  and  appropriate  requirements 
(ARARs)  and  waivers. 

Assessment  of  the  Site 

Actual  or  threatened  releases  of 
hazardous  substances  from  this  site,  if 
not  addressed  by  implementing  the 
response  action  selected  in  the  ROD, 
may  present  a  threat  to  human  health 
and  the  environment. 

Description  of  the  Remedy 

The  chemical  plant  operable  unit 
remedial  action  is  the  third  of  five  major 
response  actions  planned  for  the 
chemical  plant  area.  Previous  response 
actions  included  a  removal  action 
involving  the  decontamination  and 
dismantlement  of  site  structures  with 
short-term  storage  of  the  material  on  site 
until  selection  of  a  disposal  option  in 
this  ROD  and  a  removal  action  to  treat 
impounded  surface  water.  In  addition, 
bulk  waste  material  from  the  Weldon 
Spring  Quarry  is  being  placed  in 
temporary  storage  on  site  until  the 
selection  of  a  disposal  option. 

This  operable  unit  addresses  the 
various  sources  of  contamination  at  the 
chemical  plant  area  including  soils, 
sludge,  sediment,  and  materials  placed 
in  short-term  storage  as  a  result  of 
previous  response  actions. 

This  remedial  action  uses  treatment  to 
address  the  principal  threat  remaining 
at  the  site,  (e.g..  raffinate  pit  sludges  and 
certain  soil  from  the  quarry).  The  major 
components  of  this  remedy  are; 

•  Dredge  sludge  from  the  raffinate 
pits,  excavate  sediment  from  Frog  Pond 
and  A*h  Pond  and  three  off-site  lakes. 


and  excavate  soil  from  specific  locations 
(including  two  former  dump  areas, 
locations  adjacent  to  the  chemical  plant 
buildings  on  site,  and  10  vicinity 
properties  off  site)  using  standard 
construction  equipment  and  procedures. 

•  Remove  material  stored  at  the 
temporary  facilities  on  site  (including 
bulk  waste  excavated  from  the  quarry, 
treatment  residuals  from  the  water 
treatment  plants  at  the  quarry  and  the 
chemical  plant  area,  and  building 
material  from  the  chemical  plant  area) 
using  standard  construction  equipment 
and  procedures. 

•  Certain  contaminated  materials 
such  as  the  raffinate  pit  sludges  and 
portions  of  quarry  soil  will  be  treated  on 
site  by  chemical  stabilization/ 
solidification.  Treated  and  untreated 
materials  will  be  disposed  of  on  site  in 
a  facility  designed  and  constructed 
specifically  for  the  Weldon  Spring  site 
wastes. 

•  Continued  evaluation  of 
vitrification  as  a  contingency  treatment 
option. 

In  reaching  the  decision  to  implement 
this  remedial  alternative.  DOE  evaluated 
three  other  alternatives  in  addition  to  no 
action.  The  other  alternatives  are:  (1) 
Removal.  Vitrification,  and  Disposal  On- 
site;  (2)  Removal.  Vitrification,  and 
Disposal  at  the  Envirocare  Facility;  and 
(3)  Removal  Vitrification,  and  Disposal 
at  the  Hanford  Reservation  Facility.  A 
description  of  the  alternatives  is 
provided  in  the  Decision  Summary  of 
the  ROD  (attached)  and  is  available  in 
the  Administrative  Hecord.  CERCLA's 
nine  criteria  (two  threshold,  five 
primary  balancing,  and  two  modifying 
criteria)  set  out  in  the  NCP  were  used  to 
evaluate  the  ahematives.  The  selected 
remedy  and  the  contingency  treatment 
option  represent  the  best  balance  of  key 
factors  with  respect  to  these  criteria  and 
are  the  environmentally  preferable 
alternatives. 

Short-term  effectiveness, 
implementability,  and  cost  are  the  key 
factors  for  selection  of  the  preferred 
alternative.  The  short-term  effectiveness 
of  the  selected  remedy  is  greater  than  for 
the  two  alternatives  that  involve 
transportation  of  the  waste  to  off-site 
locations.  The  selected  remedial  action 
is  the  most  implementableof  all  the 
alternatives  evaluated  in  detail  because 
the  chemical  stabilization/solidification 
technology  has  been  uti  lized  at  other 
sites  and  would  use  readily  available 
resources.  Finally,  the  selected  remedy 
is  the  most  cost  effective  of  those 
alternatives  evaluated. 

Statutory  Determinations 

The  selected  remedy  is  protacdve  of 
human  health  and  the  environment:  it 


complies  with  Federal  and  State  of 
Missouri  requirements  that  are  legally 
applicable  or  relevant  and  appropriate 
to  the  remedial  action,  except  as 
specifically  waived  pursuant  to 
CERCLA,  as  set  forth  below,  and  is  cost 
effective.  This  remedy  utilizes 
permanent  solutions  and  alternative 
treatment  (or  resource  recovery) 
tech.nologies  to  the  maximum  extent 
practicable,  and  satisfies  the  CERCLA 
statutory  preference  for  remedies  that 
employ  treatment  that  reduces  toxicity, 
mobility,  or  volume  as  a  principal 
element. 

The  following  Federal  and  State  of 
Missouri  requirements  are  waived  under 
this  Record  of  Decision: 

•  19  CSf?  20-1 0.040— State  Rn-222 
limit  of  1  pCi/1  above  background  in 
uncontrolled  areas.  CERCLA 
provision  for  waiver  Section 
l21(d)(4KC). 

•  40  CFR  part  268.  subpart  E—Und 
Disposal  Restrictions  (LDR)  storage 
limitations.  CERCLA  provision  for 
waiver  Section  121(d)(4MC). 

•  40  CFR  part  268.  subpart  C—LDR 
placement  restrictions.  CERCLA 
provision  for  waiver:  Section 
121(d)(4)(A). 

•  JO  CS/?25.5-262r2;/C;;— packaging, 
marking,  and  labeling  requirement*. 
CERCLA  provision  for  waiver:  Section 
121(d)(4)(A)  and  section  121{d)(4KB). 

•  40  CFF  761. 75{bM3)— Toxic  Substance 
Control  Act  (TSCA)  requirements  for 
bottom  landfill  liner.  CERCLA 
provision  for  waiver  Section 
121(d)(4)(D). 

•  40  CFR  264.31 4(f}— restrictions 
regarding  free  liquids  in  CSS  grout 
placed  in  the  disposal  facility  for 
purposes  of  disposing  of  CSS  treated 
wastes  and  to  fill  voids  of 
dismantlement  debris.  CERCLA 
provisions  for  waiver  Section 
121(d)(4)(B)  and  Section  121(d)(4)(D). 

•  40  CFR  part  268.42,  subpart  D— LDR 
treatment  standards  based  upon  use  of 
a  specified  technology.  CERCLA 
provision  for  waiver  Section 
121(dK4){D). 

•  40  CFR  61,  subpart  K4— National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  requirements 
for  asbestos  storage.  CERCLA 
provision  for  waiver  Section 
121(d)(4)(B). 

•  40  CFR  761. 65{ai— TSCA  requirement 
for  PCB  storage  and  disposal.  CERCLA 
provision  for  waiver  Section 
121(d)(4)(A). 

Because  both  the  selected  and 
contingency  remedies  would  result  in 
hazardous  substances  remaining  on  site 
above  health-based  levels  (within  tA 
engineered  disposal  facility),  a  revi^ 
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will  be  conducted  within  five  years  af^er 
this  remedial  action  is  complete  in 
accordance  with  CERCLA  to  ensure  that 
the  remedy  continues  to  provide 
adequate  protection  of  human  health 
and  the  environment. 

All  practicable  means  to  avoid  or 
minimize  environmental  harm  from 
implementation  of  the  selected  remedy 
have  been  adopted.  Excavation  of 
contaminated  soil  in  an  area  extending 
into  the  Schote  Creek  100-year 
floodplain  will  be  conducted  using 
sediment  controls  to  minimize  off-site 
transport  of  contaminated  materials  and 
no  net  change  in  flood  potential  is 
expected  due  to  these  actions.  A 
mitigation  action  plan  will  be  prepared 
for  dredging  and  excavation  activities  in 
areas  considered  to  be  wetlands  to 
minimize  adverse  impacts.  Final  site 
layout  and  design  will  include  all 
practicable  means  (e.g.,  sound 
engineering  practices  and  proper 
construction  practices)  to  minimize 
environmental  impacts. 

jFR  Doc.  93-27716  Filed  ll-»-93;  8:45  am] 
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Faderal  En«rgy  Regulatory 
Commission 

[Docket  Na  Of  92-171-001] 

Northern  Electric  Power  Co.,  LP.; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

November  4. 1993. 

On  October  26, 1993.  Northern 
Electric  Power  Co.,  LP.  of  Civic  Center 
Plaza,  suite  100,  5  Warren  Street.  Glens 
Falls.  New  York.  12801  submitted  for 
filing  an  application  for  certiflcation  of 
a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  small 
power  production  facility  will  be 
located  on  the  Hudson  River  in  the 
Town  of  Moreau  County,  New  York,  and 
The  Village  of  Hudson  Falls. 
Washington  County,  New  York.  The 
Hydroelectric  facility  will  consist  of  two 
turbine  generators  with  a  total  installed 
capacity  of  36.1  MW  and  appurtenant 
facilities. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 


214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  93-27648  Filed  11-9-93;  8;45  ami 
BN.UNO  cooc  cnr-oi-M 


[Project  No*.  244fr-011.  2447-008.  2449- 
007, 2453-003. 2450-005.  and  243ft-007 
IMIctilgan] 

Consumers  Power  Co.;  Availability  of 
Draft  Multiple  Project  Environmental 
Assessntent 

November  4, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
six  applications  for  major  license  for  the 
existing  Mio.  Alcona,  Loud.  Five 
Channels.  Cooke,  and  Foote 
Hydroelectric  Projects,  located  on  the 
Au  Sable  River  in  Oscoda,  Alcona,  and 
Iosco  Counties,  in  east-central  Michigan, 
and  has  prepared  a  Draf^  Multiple 
Project  Environmental  Assessment 
(MPEA)  for  the  projects  in  cooperation 
with  the  U.S.  Department  of 
Agriculture,  Forest  Service,  Huron- 
Manistee  National  Forests.  In  the  draft 
MPEA.  the  Commission  and  Forest 
Service  staffs  analyzed  the  site-specific 
and  cumulative  environmental  effects  of 
the  existing  projects,  as  proposed  in  a 
Settlement  Agreement  reached  between 
Consumers  Power  Company  and  the 
state  and  Federal  resource  agencies.  The 
Commission  staff  has  concluded  that 
approval  of  the  applications  for  new 
license,  with  appropriate  enhancement 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  draft  MPEA  are 
available  for  review  in  the  Public 
Reference  Branch,  room  3104.  of  the 
Commission's  offices  at  941  North 
Capitol  Street.  NE..  Washington.  DC 
20426. 


Please  submit  any  comments  within 
45  days  from  the  date  of  this  notice  and 
address  to  Lois  D.  Cashell.  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  Please  affix 
Project  Nos.  2448,  2447,  2449,  2453. 
2450.  and  2436  to  all  comments.  For 
further  information,  please  contact 
Frank  Karwoski,  Environmental 
Coordinator,  at  (202)  219-2782. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-27647  Filed  11-9-93;  8;45  am| 

BILLING  cooc  tTIT-OI-M 


[Prelect  No.  2146-063] 

Alat>ama  Power  Co.;  Application 

October  22,  1993. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  To  Construct 
a  Commercial  Boat  Pier. 

b.  Project  No:  2146-063. 

c.  Date  Filed:  September  27, 1993. 

d.  Applicant:  Alabama  Power 
Company. 

e.  Name  of  Project:  Coosa  River 
Project. 

f.  Location:  St.  Qair  County,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  R.  M. 
Akridge.  Alabama  Power  Company.  600 
North  18th  Street.  Post  Office  Box  2641, 
Birmingham.  AL  35291-0364.  (205) 
250-1380. 

i.  FERC  Contact:  Dan  Hayes,  (202) 
219-2660. 

j.  Comment  Date:  December  10. 1993. 

k.  Description  of  Project:  Alabama 
Power  Company,  licensee  for  the  Coosa 
River  Project,  filed  an  application  to 
permit  the  use  of  project  lands  for  a 
commercial  boat  pier.  The  pier  is  to  be 
located  on  lot  63  of  the  cooperative 
known  as  Coosa  Island.  The  pier  will  be 
used  to  dock  houseboats.  The 
application  states  that  the  pier  will  be 
located  on  the  site  of  a  previously 
constructed  32-slip  pier,  which  has  been 
partially  destroyed  by  a  storm  (four  slips 
remain).  The  pier  will  be  reconstructed 
to  its  original  299'  length. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2. 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice       ., 
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and  Procedure,  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Conunission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  pitx»eding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents—Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS." 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION."  "COMPETING 
APPUCATION."  "PROTEST,"  or 
•MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  A  copy  of 
a  notice  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Lois  D.  Cuiiell. 
Secretoiy. 

IFR  Doc  93-27668  Filed  11-9-93:  8:45  ami 
BILLMQ  CODE  «n7-0t-M 


Commission's  October  1. 1993  Letter 
Order  in  Docket  No.  RP93-191-000  and 
pursuant  to  section  37  of  the  General 
Terms  and  Conditions  of  Algonquin's 
FERC  Gas  Tariff.  Algonquin  states  that 
the  sole  purpose  of  this  filing  is  to 
allocate  gas  supply  realignment  costs 
approved  for  recovery  in  the  October  1 
Letter  Order  on  the  basis  of  customers 
MDTQs  effective  as  of  October  1. 1993. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions  shown  on  Algonquin's 
system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
12. 1993.  Protest  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoisD.CuiwO, 
Secretary. 
[PR  Doc.  93-27650  Filed  1 1-9-93;  «:45  ami 

BtLUNQ  CODE  C717-01-M 


AER  states  that  copies  of  the  filing  has 
been  mailed  to  each  of  AER's  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commissions  Rule 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  12, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  ar« 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  93-27649  Filed  n-fr-93;  8:4S  ami 
BtUMG  cooc  trir^-* 


[Docket  No.  RP9^191-001] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

November  4, 1993. 

Take  notice  that  on  November  1. 
1993,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  Na  1.  the 
following  tariff  sheet,  with  a  proposed 
effective  date  of  October  1. 1993: 

Sub  First  Revised  Sheet  Na  97 

Algonquin  states  that  this  tariff  sheet 
is  being  filed  in  accordance  with 


[Docket  Nos.  RPd3^88-O04  and  RP9)^». 
007] 

AfWa  Energy  Resources  Company; 
Proposed  Changes  in  FERC  Gas  Tartff 

November  4. 1993. 

Take  notice  that  on  November  1. 
1993,  Arkla  Energy  Resources  Company 
(AER)  tendered  for  filing  as  part  of  iu 
FERC  Gas  Tariff,  the  following  revised 
tariff  sheets,  effective  June  1. 1993; 
Second  Revised  Volume  No.  1, 

2nd  Sub  Nineteenth  Revised  Sheet  No.  11 
Second  Revised  Volume  Na  1, 

2nd  Sub  Nineteenth  Revised  Sheet  Na  16 
First  Revised  Volume  Na  1-A. 

Substitute  Seventh  Revised  Sheet  No.  5, 
and  the  following  revised  tariff  sheet*  to 
be  effective  July  1. 1993: 
Second  Revised  Volume  No.  1, 

Substitute  Twentieth  Revised  Sheet  No.  11 
Second  Revised  Volume  No.  1, 

Substitute  Twentieth  Revised  Sheet  Na  16 

AER  states  that  these  revised  tariff 
sheets  are  filed  to  reconcile  AER's  rates 
in  Docket  Nos.  RP93-88  and  TQ93-3-31 
with  the  Sdpulation  and  Agreement 
(Stipulation)  approved  by  Commisstoo 
order  in  Docket  No.  RP93-3-004  on 
September  23. 1993. 


[Docket  No.  RP94-42-000] 

Gulf  States  Transmission  Corporation: 
Petition  for  Waiver  of  Cartificata 
Condition 

November  4. 1993. 

Take  notice  that  on  November  1. 
1993,  Gulf  States  Transmission 
Corporation  (GSTC),  pursuant  to  section 
385.207  of  the  Commission's  rules  of 
practice  and  procedure,  18  CFR  385.207. 
and  the  Commission's  Order  Issuing 
Certificates  issued  July  26. 1990."  filed 
a  petition  for  waiver  of  certificate 
condition. 

GSTC  states  that  Ordering  Paragraph 
4{a)  of  the  GSTC  certificate  order 
provides  that  GSTC  must  make  a  section 
4  rate  filing  at  the  end  of  the  first  3  years 
of  operation  to  justify  its  rates  and,  in 
particular,  to  determine  the 
appropriateness  of  seasonally- 
differentiated  and  mileage-based  rates. 
The  GSTC  system  was  officially  placed 
in  service  on  November  1, 1990.  and. 
therefore,  GSTC  is  required  to  make  ■ 
rate  filing  on  or  before  November  1. 
1993. 

GSTC  states  that  the  requests  waiver 
of  the  July  26.  order  is  twofold: 

(i)  due  to  the  underutilization  of  the 
system.  GSTC's  operations  have  been 
relatively  unchan^  since  the  issuance  of  its 
certificate  such  that  an  exhaustive  rate 
review  is  not  warranted  at  this  time.  Further, 
the  system  has  just  undergone  a  detailed 
FERC  review  purstiant  to  Order  No.  636; 

(ii)  the  system's  underutilization  has  left 
the  company  financially  strapped,  such  that 
the  expense  of  presenting  a  section  4  hill  rate 
case  would  exhimttt  scarce  fiuids  wiiidi 
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should  be  used  to  maintain  system 
operations. 

GSTC  states  that  in  light  of  the 
financial  condition  of  the  company, 
imposition  of  a  full  rate  justification 
proceeding  would  impose  a  heavy 
financial  burden  on  an  already 
underutilized  and  financially  strapped 
pipeline,  requests  that  the  Commission 
grant  its  petition  and  waive  the 
certificate  order's  rate  Hling 
requirement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  ME.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's'Rules  and  Regulations. 
Ail  such  motions  or  protests  should  be 
filed  on  or  before  November  12, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubUc  reference  room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc  93-27651  Filed  11-9-93;  8:45  ami 

MLLMO  COOK  tTIT-Ot-M 


pocket  No.  ER92-850-003] 

Louis  Dreyfus  Electric  Power  Inc.; 
Informational  Filing 

November  4, 1993. 

Take  notice  that  on  August  25, 1993, 
Louis  Dreyfus  Electric  Power  Inc.  filed 
certain  information  as  required  by  the 
Commission's  December  2, 1992  order 
in  Docket  No.  ER92-85(M)00, 61  FERC 
161,303. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  93-27645  Filed  11-9-93;  8:45  ami 

BtLUNQ  COOC  (717-01-41 


[Docket  No.  MT90-S-007] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  4, 1993. 

Take  notice  that  on  October  29, 1993, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  249.  with  a  proposed  effective 
date  of  November  1, 1993. 


MRT  states  that  this  filing  is  being 
made  to  revise  its  tariff  to  report 
organizational  changes  that  are 
necessary  to  reflect  the  restructuring  of 
MRT's  sales  and  transportation  services 
in  accordance  with  Order  Nos.  636,  et 
seq.  and  Order  No.  497,  et  seq.  MRT's 
filing  indicates  that  it  has  activated  its 
subsidiary,  MRT  Energy  Marketing 
Company,  to  offer  unbundled  sales  and 
sales-related  services  beginning 
November  1, 1993. 

MRT  states  that  copies  of  its  filing  are 
available  for  inspection  at  its  St.  Louis 
Offices  and  have  been  mailed  to  all 
affected  customers. 

.\ny  person  desiring  to  protest  the 
subject  filing  should  file  a  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  in 
accordance  with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211.  All  such 
protests  should  be  filed  on  or  before 
November  12.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc  93-27646  Filed  11-9-93;  8:45  ami 

BtUMO  COOC  CriT-OI-M 


[Docket  No.  RP94-44-000i 

National  Fuel  Gas  Supply  Corporation; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  4, 1993. 

Take  notice  that  on  October  29, 1993, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1 . 1 993 :  * 

First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  17 
First  Revised  Sheet  No.  18 

National  Fuel  states  that  the  purpose 
of  the  tariff  sheets  is  to  establish  a 
surcharge  applicable  to  FT  services 
resulting  from  the  conversion  of  the  firm 
transportation  service  provided  by 
National  Fuel  under  Rate  Schedule  X- 
58  from  part  157  to  part  284  service. 

National  Fuel  states  that  copies  of  the 
filing  were  served  upon  the  affected 
customers  of  Transcontinental  Gas  Pipe 
Line  Corporation,  all  parties  to  Docket 
No.  RS92-21,  and  the  regulatory 
commissions  of  the  States  of  New  York. 


Ohio,  Pennsylvania.  E)elaware,   .. 
Massachusetts  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  12, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  93-27652  Filed  11-9-93;  8:45  am| 

BIUMQ  COOC  STir-OI-M 


Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  93-24-CeftJf)catk>n 
Notice— 124] 

Filing  Certification  of  Compliance: 
Coal  Capability  of  New  Electric 
Powerplant  Powerplant  and  Industrial 
Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  Yuma  Cogeneration 
Associates  has  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection  upon  request  in  the  Office  of 
Fuels  Programs.  Fossil  Energy,  room 
3F-056.  FE-52.  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.).  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
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eneitgy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplanf. 
that  such  powerplant  has  the  capability 
to  u$e  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  accordance  with 
sectipn  201(d). 

Owner:  Yuma  Cogeneralion  Associates 
Opeptor:  California  Energy  Company, 

Ini. 
Location:  Yuma.  AZ 
Plant  Configuration:  Combined  cycle 

cogeneration 
Capacity:  52.89  megawatts 
Fuel:  Natural  gas 
Purchasing  Utilities:  San  Diego  Gas  and 

Electric  Company 
Expected  In-Service  Date:  ]uly  l.  1994 

Issijad  in  Washington.  DC.  November  4 
1993.1 

Anlhi^ay  J.  Como. 

Director.  Office  of  Coal  &■  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
IFR  D|x;.  93-27717  Filed  11-9-93:  8:45  am] 

BILLINO  CODE  MStMJt-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4799-7] 

Notice  of  Establishment  of  the  National 
Environmental  Justice  Advisory 
Council  and  Request  for  Suggestions 
of  Candidates  for  Membership 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  hereby 
announces  the  establishment  of  the 
National  Environmental  Justice 
Advisory  Council  and  requests 
suggestions  of  candidates  for 
membership.  The  Advisory  Council 
provicjes  advice  and  information  to  the 
Administrator  on  broad,  cross-cutting 
domestic  environmental  justice  policies 
and  issues.  The  membership  of  the 
Advisory  Council  is  comprised  of  senior 
officials  drawn  from  community  based 
groups:  industry  and  business;  Federal, 
State,  Tribal  and,  local  government 
organizations:  academic  and 
educational  institutions;  and  non- 
governmental and  environmental 
groups. 

DATE:  Submit  suggestions  of  candidates 
no  later  than  December  10, 1993.  Any 
interested  person  or  organization  may 
submit  the  names  of  qualified  persons. 


Suggested  candidates  should  be 
identified  by  name,  occupation, 
position,  organization,  address  and 
telephone  number.  Candidates  must 
submit  a  resume  of  their  background, 
experience  and  other  relevant 
information. 

ADDRESSES:  Submit  suggested 

candidates  to: 

Office  of  Environmental  Equity.  Mail 

Code  (3103).  U.S.  Environmental 

Protection  Agency,  401  M  Street  SW., 

Washington.  DC  20460. 
Attn:  Clarice  E.  Gaylord,  Director,  Office 

of  Environmental  Equity. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mustafa  Ali  at  the  above  address  or  call 
202-260-6357.  The  Agency  will  not 
formally  acknowledge  or  respond  to 
suggestions. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  Advisory  Council  Charter  are 
available  upon  request.  The  Advisory 
Council  provides  advice,  consultations 
and  makes  recommendations  on  a 
continuing  basis  to  the  Administrator. 
The  Council  is  also  focusing  on  creating 
mutually  supportive  partnerships  and 
increasing  communication  among  ail 
levels  of  government,  the  business 
community  and  academic  institutions  to 
improve  the  effectiveness  of  federal  and 
non-federal  resources  directed  at  solving 
environmental  equity  problems.  The 
Advisory  Council  meets  at  least  twice  a 
year.  Most  members  are  appointed  as 
representatives  of  non-federal  interests. 
No  honoraria  or  salaries  are  provided  for 
members  of  the  Advisory  Council. 
Compensation  for  travel  and  per  diem 
expenses  while  attending  meetings  may 
be  provided.  Members  serve  initial 
terms  of  one  year. 

Suggestion  for  the  list  of  candidates 
should  be  submitted  no  later  than 
December  10, 1993. 

Dated:  November  4,  1993. 
Carol  M.  Browner, 

Administrator. 

IFR  Doc.  93-27709  Filed  11-9-93;  8:45  am) 

BILLING  CODE  «56O-S0-P 


[OPP-60771;  FRL-4639-6] 

Receipt  of  Notification  to  Conduct 
Small-Scale  Testing  of  a 
Nonindigenous  Microbial  Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notfte. 


SUMMARY:  &A  has  received  an 
application  (NMP  No.  60219-NMP- 
REU)  from  the  United  States  Department 
of  Agriculture  of  intent  to  conduct 
small-scale  field  testing  of  a 


nonindigenous  microbial  pesticide 
(NMP)  microsporidian.  microbial 
pesticide  (Edhazardia  aedis).  The 
Agency  has  determined  that  the 
application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a).  the 
Agency  is  soliciting  public  comments 
on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  December  10 
1993. 

ADDRESSES:  Comments  in  triplicate 
must  bear  the  docket  control  number 
OPP-50771  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  246.  CM 
#2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  in  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked,  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  Information  on  the 
proposed  test  and  all  written  comments 
will  be  available  for  public  inspection  in 
Rm.  246  at  the  Virginia  address  given 
above,  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  Hutton.  Product  Manager 
(PM)  18,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213.  Q^  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  (703-305- 
7690). 

SUPPLEMENTARY  INFORMATION:  An 
application  for  an  NMP  has  been 
received  ft-om  the  United  States 
Department  of  AgricuUure.  This  NMP 
application  EPA  file  symbol  is  55947- 
NMP-REU.  The  proposed  small-scale 
field  trial  will  involve  the  introduction 
of  Edhazardia  aedis  (Microspora: 
Culicosporidae),  a  microsporidian 
pathogen  of  Aedes  aegypti  from 
Thailand,  as  an  introduced  microbial 
control  agent  for  container-inhabiting 
mosquitoes  in  Florida  and  Puerto  Rico. 
In  addition,  the  testing  will  take  place 
in  Gainesville.  Florida,  and  at 
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unspecified  locations  in  southern 
Florida  and  Champaign,  Illinois. 
Edhazardia  aedis  spores  will  be 
inoculated  into  10  to  25  percent  of  the 
water  containers  at  each  test  site.  Test 
sites  will  be  isolated  from  other 
potential  mosquito  breeding  areas  to 
minimize  Edhazardia  aedis  spread  from 
the  test  areas.  Larvae,  pupae  and  adult 
mosquitoes  (target  and  nontarget 
species)  will  be  examined  for 
prevalence  and  spread  of  infection. 
Following  the  6-month  test  period,  the 
container  (golf  cart  tires)  will  be 
cleansed  with  sodium  hypochlorite  to 
kill  the  Edhazardia  aedis. 
Dated:  September  20, 1993. 
Lawrence  E.  Culleen. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
|FR  Doc.  93-27706  Filed  11-^93;  8:45  ami 

■n.UNO  COM  1640  50  F 

(OPP-180906;  FRL  4742-3] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Hymexazol; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  sjjecific 
exemption  request  from  the  Wyoming 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use 
of  the  fungicide  Tachigaren  70  WP 
Hymexazol  as  a  seed  treatment  to 
control  sugarbeet  seedling  disease 
caused  by  Aphanomyces  cochlioides.  If 
approved,  application  of  hymexazol 
would  occur  in  Wyoming  and  the 
treated  sugarbeet  seed  would  be  planted 
in  Minnesota  and  North  Dakota.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  November  26, 1993. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180906."  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC.  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  Fried,  Registration  Division 
(7505W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  D.C.  20460. 
Office  location  and  telephone  number: 
6th  Floor,  Crystal  Station  I,  2800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703-308-8328). 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide 
hymexazol,  available  as  Tachigaren  70 
WP  Fungicide  from  Sankyo  Company. 
Ltd..  to  control  seedling  disease,  caused 
by  Aphanomyces  cochlioides  on  up  to 
60,000  units  of  seed.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 
According  to  the  Applicant,  seedling 
disease  has  become  a  serious  problem  in 
the  sugarbeet  growing  areas  of 
Minnesota  and  North  Dakota  during  the 
past  few  years  due  to  abnormally  wet 
spring  growing  conditions  which 
facilitated  the  transmission  of 
Aphanomyces  cochlioides.  According  to 
the  Applicant,  there  are  no 
economically  or  environmentally 
feasible  alternative  practices  that  could 
adequately  address  this  situation.  No 
seed  treatment  fungicides  are  registered 
for  control  of  this  disease  on  sugarbeet. 
If  approved,  all  seed  would  be  treated 
in  commercial  seed  treatment  plants 
designed  for  processing  of  pelleted 
sugarbeet  seed.  Tachigaren  70  WP 
would  be  applied  at  a  rate  of  45  grams 
per  unit  of  pelleted  sugarbeet  seed.  A 
maximum  of  one  application  per  seed 
lot  would  be  allowed.  A  planting  rate  of 
approximately  one  unit  of  seed  per  acre 
would  equal  approximately  60,000  units 
of  seed  treated.  Approximately  4,167 
pounds  of  active  ingredient  (a.i.)  would 


be  utilized.  The  applicant  intends  to  use 
Tachigaren  70  WP  for  1-year  if  this 
section  18  is  approved. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish  a 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e., 
an  active  ingredient  not  contained  in 
any  currently  registered  pesticide)  [40 
CFR  166.24(a)(l)I.  Hymexazol  is  a  new 
chemical.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  comment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  Wyoming  Department  of 
Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dated:  October  27, 1993. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Progmms. 

|FR  Doc.  93-27102  Filed  11-9-93;  8:45  ami 

BILUNQ  COOE  6S40-60-F 

[FRL-4798-31 

State  Of  Maryland's  Submission  of  a 
Substantial  Program  Revision  to  Its 
Authorized  National  Pollutant 
Discharge  Elimination  System 
(NPDES)  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  revision,  public 
comment  period,  and  opportimity  to 
request  a  public  hearing. 

SUMMARY:  The  State  of  Maryland  has 
submitted  amendments  to  its  Code  of 
Maryland  Regulations  (COMAR) 
(adopted  by  the  Secretary  of  the 
Environment  on  May  6, 1993) 
(hereinafter  the  Maryland  Regulation 
Revisions)  to  EPA  for  review  as  a 
revision  to  the  State's  authorized 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program. 
Under  COMAR  26.08.03  Discharge 
Limitations,  the  State  is  adopting 
section  .07,  and  under  COMAR  26.08.04 
Permits  the  State  is  adopting  section 
.02-1.  EPA  has  determined  that  the 
Maryland  Regulation  Revision 
constitutes  a  substantial  revision  to 
Maryland's  authorized  NPDES  program. 
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Accordingly.  EPA  requests  public 
comment  and  is  providing  notice  of  an 
opportunity  to  request  a  public  hearing 
on  the  submitted  regulation  pursuant  to 
40  CFR  123.62(b)  and  part  25.  EPA  seeks 
public  comments  on  whether  to  approve 
or  disapprove  the  revisions  to 
Man  land's  authorized  NPDES  program, 
and  e  public  hearing  will  be  held  if 
there  is  significant  public  interest  based 
on  the  requests  received.  Copies  of  tbe 
Maryland  Regulation  Revisions  are 
available  for  public  inspection  as 
indicated  below. 

DATES:  Comments  and/or  requests  for 
public  hearing  must  be  received  before 
December  5.  1993. 
ADDRESSEES:  Comments  should  be 
addressed  to  Denise  Hakowski,  U.S. 
EPA.  Region  IH.  3WM55.  841  Chestnut 
Street,  Philadelphia.  Pennsylvania 
19107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Hakowski,  (215)  597-8242.  at  the 
above  address. 

SUPPIEMENTARY  INFORMATION:  Section 
402  of  the  Federal  Clean  Water  Act 
(CWA)  created  the  NPDES  program 
under  which  the  Administrator  of  EPA 
may  issue  permits  for  the  discharge  of 
pollutants  into  the  water  of  the  United 
States  under  conditions  required  by  the 
CWA.  Section  402(b)  allows  states  to 
assume  NPDES  program  responsibilities 
upon  approval  by  EPA.  On  September  5, 
1974,  Maryland  received  approval  from 
EPA  to  assume  the  NPDES  program;  the 
State  then  received  the  authority  to 
administer  the  following  NPDES 
programs  6789on  the  dates  indicated: 
the  Pretreatment  Program  on  September 
30, 1985;  the  Federal  Facilities  Program 
on  November  11. 1987;  and  the  General 
Permits  program  on  September  30, 1991. 

EPA  has  issued  regulation  in  40  CFR 
part  123  that  establishes  the 
requirements  for  NPDES  State  Programs. 
Section  123.62  establishes  procedures 
for  revision  of  authorized  NPDES  State 
Programs.  Under  §  123.62(a),  a  state  may 
initiate  a  program  revision  and  must 
keep  EPA  informed  of  proposed 
modifications  to  its  regulatory  authority. 
In  June  1993,  the  State  of  Maryland 
submitted  its  regulation  revisions  for 
formal  review  by  EPA.  Under 
§  123.62(b)(1),  a  state  program  submittal 
is  complete  whenever  the  State  submits 
such  documents  as  EPA  determine  are 
necessary  under  the  circumstances.  In 
this  instance,  EPA  has  determined  that 
the  state  submission  is  complete. 
Section  123.62(b)(2)  requires  EPA  to 
issue  public  notice  by  publication  in  the 
Federal  Register  and  in  newspapers 
having  Statewide  coverage,  and  to 
provide  a  period  of  public  comment  of 
at  least  30  days  whenever  the  Agency 


determines  that  a  program  revision  is 
substantial.  EPA  has  determined  that 
the  Maryland  Regulation  Revision, 
which  is  described  below,  constitutes  a 
substantial  revision  to  Maryland's 
NPDES  program.  Section  123.62(b)(2) 
also  requires  EPA  to  hold  a  public 
hearing  regarding  the  proposed  revision 
"if  there  is  significant  public  interest 
based  on  requests  received." 

The  Maryland  Regulation  Revision 
includes  amendments  to  Regulation  .07 
under  COMAR  26.08.03  that  adopt 
requirements  for  technology-based 
whole  effluent  toxicity  testing.  The 
revision  also  adopts  Regulation  .02-1 
under  COMAR  26.08.04.  This  revision 
allows  for  the  following:  (1)  A  discharge 
permit  limits  can.  under  limited 
circumstances,  be  based  on  the 
concentration  in  the  intake  water  for 
non-contact  cooling  water;  and,  (2)  a 
one  time  allowance  to  address  increased 
pollutant  discharge  in  excess  of 
applicable  water  quality  standards  due 
to  corrosion  and  erosion  in  noncontact 
cooling  water  condenser  tubes.  In  most 
cases,  the  discharger  must  commit  to 
replacing  the  condenser  tubes  with 
tubes  made  from  noncorrosive  materials 
within  one  five  year  discharge  permit 
cycle.  At  the  close  of  the  public 
comment  period  (including,  if 
necessary,  the  public  hearing),  the  EPA 
Regional  Administrator,  with  the 
concurrence  of  the  Associate  General 
Counsel  for  Water  and  the  Director  of 
the  Office  of  Wastewater  Enforcement 
and  Compliance,  will  decide  whether  to 
approve  or  disapprove  the  Maryland 
Regulation  Revision  as  a  revision  to  the 
Maryland  NPDES  program.  The  decision 
to  approve  or  disapprove  will  be  based 
upon  the  requirements  of  the  CWA  and 
40  CFR  part  123.  The  Maryland 
Regulation  Revision  may  be  reviewed  by 
the  public  from  8  a.m.  to  4  p.m.  at  the 
EPA  office  in  Philadelphia,  Monday  to 
Friday  (excluding  holidays),  at  the 
address  appearing  earlier  in  this  notice. 
Copies  of  the  submittal  may  be  obtained 
for  a  fee  by  contacting  Denise  Hakowski 
at  the  above  telephone  number  or 
address. 

All  comments  or  objections  received 
by  December  5. 1993,  as  discussed 
above,  will  be  considered  by  EPA  before 
taking  final  action  on  the  program 
revision. 

Please  bring  the  foregoing  to  the 
attention  of  persons  whom  you  know 
are  interested  in  this  matter.  All  written 
comments  and  questions  on  this  matter 
should  be  addressed  to  Denise 
Hakowski  at  the  above  address  or 
telephone  number. 


"Dated:  October  29. 1993. 
Alvin  R.  Morris, 

Acting  Regional  Administrator. 
Environmental  Protection  Agency.  Region  III 
IFR  Doc.  93-27602  Filed  11-9-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  93-1334;  CC  Docket  No.  80-286] 

Federal-State  Joint  Board  to  Convene 
zn  Open  Meeting  Tuesday,  November 
16, 1993 

Released:  November  5, 1993. 

The  Federal-State  Joint  Board  in  CC 
Docket  No.  80-286  will  convene  an 
open  public  meeting  on  Tuesday. 
November  16,  1993.  at  11  a.m.  at  the 
New  York  Marriott  Marquis  Hotel, 
Juilliard  Complex,  5th  Floor,  1535 
Broadway.  New  York,  New  York.  The 
meeting  will  be  held  to  consider  a  Joint 
Board  Recommended  Decision 
addressing  Interim  Rules  for  the 
Universal  Service  Fund  under  part  36. 
subpart  F,  of  the  Commission's  Rules. 
Interested  persons  may  attend  the 
meeting. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Deborah  Dupont,  Common  Carrier 
Bureau,  FCC.  at  (202)  632-7500.  or  Gary 
Seigel.  Common  Carrier  Bureau.  FCC.  at 
(202) 634-1861. 

Federal  Communications  Commission. 

Wiiliam  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-27804  Filed  11-9-93;  8:45  am] 

BILUNG  COOC  «712-«1^ 


[Report  No.  1984] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

November  5, 1993. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239. 1919  M  Street. 
NW..  Washington.  DC  or  may  be 
purchased  ftx)m  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  on  November  26. 1993.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Implementation  of  Sections  of 
the  Cable  Television  Consumer 
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Protection  and  Competition  Act  of 
1992  (KfM  Docket  No.  92-266). 
Petition  for  Reconsideration:  Number 
of  Petitions  Filed:! 

Subject:  Amendment  of  Parts  1  and  90 
of  the  Communication's  Rules 
Concerning  the  Construction, 
Licensing  and  Operation  of  Private 
Land  Mobile  Radio  Systems  (PR 
Docket  No.  90-481).  Petition  for 
Reconsideration:  Number  of  Petitions 
Filed:  1 

Subject;  Policies  and  Rules  Concerning 
Local  Exchange  Carrier  Validation 
and  Billing  Information  for  Joint  Use 

•    Calling  Cards  (CC  Docket  No.  91-115). 
Petition  for  Reconsideration:  Number 
of  Petitions  Filed:  1 

Federal  Ck)mmunications  Commission. 

UVera  F.Marshall, 

Acting  Secretary. 

[FR  Doc.  93-27628  Filed  11-9-93: 8:45  am) 

M.UNQ  coot  (TIl-OI-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public;  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  CertiRcate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Pubhc  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Gold  Star  Cruises  of  Galveston,  L.C.  2428 
Avenue  A,  Pier  25,  Galveston,  Texas 
77550. 

Vessel:  Star  of  Texas. 
Dated:  November  4, 1993. 

JoMph  C  Polking. 

Secretary. 

IFR  Doc  93-27626  Filed  11-9-93:  8:45  am) 

MUMQ  COOC  (TSt-ei-M 


Trans-Pacific  Policing  Discussion; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Omce  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 


Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  203-011434. 

Title:  Trans-Pacific  Policing 
Discussion  Agreement. 

Parties: 

American  President  Lines.  Ltd. 

A.P.  Moller-Maersk  Line 

Cho  Yang  Line 

China  Ocean  Shipping  Company 

DSR-Senator  Joint  Service 

Evergreen  Marine  Corp. 

Hanjin  Shipping  Co..  Ltd. 

Hyimdai  Merchant  Marine  Co.,  Ltd. 

Kawasaki  Kisen  Kaisha.  Ltd. 

Mitsui  O.S.K.  Lines.  Ltd, 

Neptune  Orient  Lines.  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service.  Inc. 

Transportacion  Maritima  Mexicana 
S.A.  de  C.V. 

Wilhelmsen  Lines  AS 

Yang  Ming  Marine  Transport  Corp. 

Snyposis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss,  agree, 
and  exchange  information  on  matters 
relating  to  self-policing  and/or  the  terms 
and  conditions  for  neutral  body  policing 
of  the  parties'  obligations  in  the  trans- 
paciHc  trades  between  ports  and  points 
in  all  countries  in  Asia  (Japan/Myanmar 
range,  inclusive)  and  ports  and  points  in 
the  United  States  (including  Alaska. 
Hawaii.  Puerto  Rico  and  the  U.S.  Virgin 
Islands). 

The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

[FR  Doc.  93-27627  Filed  11-9-93;  8:45  am) 
MUMO  COM  1730-01-M 


Security  for  the  Protection  of  the 
Public;  Financial  Responsibility  To 
Meet  UabUity  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 


implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Gold  Star  Cruises  of  Galveston,  L.C.  and  Sea 
Ways  Maritime  Company,  2428  Avenue  A. 
Pier  25,  Galveston.  Texas  77550. 

Vessel:  Star  of  Texas. 
Dated:  November  5. 1993. 

Joseph  C  Polking. 

Secretory. 

[FR  Doc.  93-27693  Filed  11-9-93;  8:45  am| 

BILLMO  COOC  «730-01-M 


Availability  of  Ust  of  Non-Vessel- 
Operating  Common  Carriers  in 
Compliance  With  the  Bonding 
Requirements 

November  5, 1995. 

Notice  is  given  that  a  revised  list  of 
non-vessel-operating  common  carriers 
in  compliance  with  the  bonding 
requirements  of  46  CFR  part  583  is 
available.  This  list  is  effective  five  days 
after  publication  of  this  notice  in  the 
Federal  Register.  For  copies  of  this  list 
please  contact:  Office  of  Tariffs.  Bureau 
of  Tariffs.  Certification  and  Licensing. 
800  North  Capitol  Street,  NW.. 
Washington,  DC  20573,  (202)  523-5818. 
Joseph  C  Polking, 
Secretary. 
(PR  Doc.  93-27684  Filed  11-9-93;  8:45  amj 

BAJJNQ  COM  f730-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Proposed  Requirements  for  Content  of 
AIDS-Related  Written  Materials, 
Pictorials,  Audiovisuals, 
Questionnaires,  Survey  Instruments, 
and  Educational  Sessions  in  Centers 
for  Disease  Control  and  Prevention 
Assistance  Programs,  November  1993 

AQENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service,  Department  of  Health  and 
Human  Services. 
ACTION:  Request  for  comments. 


StJMMARY:  CDC  requested  comments  in  a 
December  18. 1992.  Federal  Register 
notice  (57  FR  60209)  regarding  the 
experience  of  individuals  and 
organizations  with  the  "Interim 
Revision  of  Requirements  for  Content  of 
AIDS-Related  Written  Materials, 
Pictorials.  Audiovisuals, 
Questionnaires,  Survey  Instruments, 
and  Educational  Sessions."  In  response 
to  those  comments  CDC  is  proposing 
new  "Requirements  for  Content  of 
AIDS-Related  Written  Materials, 
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Pictorials,  Audiovisuals. 
Questionnaires.  Survey  Instruments, 
and  Educational  Sessions  in  Centers  for 
CKsease  Control  and  Prevention 
Assistance  Programs."  CDC  is  now 
soliciting  written  comments  with 
respect  to  this  proposal. 


DATES:  Comments  must  be  received  by 
December  10, 1993. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  David  Brownell.  Office 
of  the  Associate  Director  for  HIV/AIDS. 
Mail  Stop  E-40,  Centers  for  Disease 
Control  and  Prevention  (CDC).  Atlanta, 
Georgia  30333. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Brownell  at  (404)  639-2918. 

SUPPLEMENTARY  INFORMATION:  For  the 
past  few  years,  the  content  guideline 
issue  and  the  requirement  that  HIV 
prevention  materials  undergo  a  local 
review  process  have  been  associated 
with  controversy.  Several  groups  have 
called  for  changes  in  CDC's  approach  to 
the  approval  of  HIV  prevention  and 
educational  materials. 

On  December  18, 1992,  CDC 
requested  comments  regarding  the 
experience  of  individuals  and 
organizations  with  the  1992  "Interim 
Revision  of  Requirements  for  Content  of 
AIDS-Related  Written  Materials, 
Pictorials,  Audiovisuals, 
Questionnaires,  Survey  Instnmients, 
and  Educational  Sessions  in  Centers  for 
Disease  Control  and  Prevention 
Assistance  Programs."  A  total  of  62 
comments  were  received.  Based  on 
those  comments  and  program 
experience,  CDC  developed  a  draft 
proposal  to  replace  the  1992  interim 
revision. 

In  mid-July  1993,  the  draft  proposal 
was  sent  to  those  who  responded  to  the 
December  1992  request  for  comments 
and  to  CDC  HIV  prevention/education 
grantees  for  review  and  comment.  Based 
on  comments  received,  CDC  is 
proposing  new  requirements  for 
grantees  using  CDC  funds  to  produce 
and/or  distribute  new  HIV  prevention 
and  education  materials  after  January  1, 
1994.  These  proposed  requirements  are 
not  intended  to  be  applied  to  materials 
produced  or  distributed  before  this  date 
or  previously  approved  materials. 

The  proposed  requirements  are  as 
follovys: 


Proposed  Requirements  for  Content  of 
AIDS-Related  Written  Materials. 
Pictorials,  Audierisaals, 
Questionnaires,  Survey  Instruments, 
and  Educational  Sessions  in  Centers  for 
Disease  Control  and  Prevention 
Assistance  Programs,  November  1993 

Basic  Principles 

Controlling  the  spread  of  HIV 
infection  and  AIDS  requires  the 
promotion  of  individual  behaviors  that 
eliminate  or  reduce  the  risk  of  acquiring 
and  spreading  the  virus.  Messages  must 
be  provided  to  the  public  that 
emphasize  the  ways  by  which 
individuals  can  fully  protect  themselves 
from  acquiring  the  virus.  These  methods 
include  abstinence  from  the  illegal  use 
of  IV  drugs  and  from  sexual  intercourse 
except  in  a  mutually  monogamous 
relationship  with  an  uninfected  partner. 
For  those  individuals  who  do  not  cease 
risky  behavior,  methods  of  reducing 
their  risk  of  acquiring  or  spreading  the 
virus  must  also  be  communicated.  Such 
messages  can  be  controversial. 

State  health  and  education  agencies 
have  primary  responsibility  for 
facilitating  collaboration  and 
coordination  of  their  respective  HIV 
prevention  efforts,  minimizing 
duplication  by  nongovernmental 
organizations  and  health/education 
agencies,  and  providing  technical 
expertise  for  HIV  prevention  materials 
developed  within  their  States.  All 
parties  are  strongly  encouraged  to  work 
collaboratively  ht)m  the  outset  of 
material  development  to  permit  the 
thoughtful  planning  for 
implementation/dissemination  of 
completed  materials.  Collaboration  with 
appropriate  representatives  of  the  target 
communities  will  increase  the 
effectiveness  of  HIV  prevention 
materials. 

Requirements 

a.  State  and  Directly-Funded  Local 
Health  and  Education  Agencies 

State  and  directly-funded  local  health 
and  education  agencies  are  required  to 
assure  in  their  funding  applications 
that,  prior  to  their  dissemination,  all 
new  materials  produced  and/or 
distributed  after  January  1. 1994,  by 
these  agencies  or  their  contractors,  using 
CDC  funds,  will  be  technically  accurate 
and  responsive  to  the  HIV  prevention 
needs  of  the  target  audience.  State 
health/education  agencies  may  delegate 
review  authority  to  appropriate  local 
health/education  agencies.  State  health/ 
education  agencies  are  also  required  to 
assure  in  their  funding  applications  that 
new  materials  submitted  to  them  by 
community-based  nongovernmental 


organizations  will  be  reviewed  in  a 
timely  manner  to  determine  if  the 
materials  are  technically  accurate  before 
their  dissemination.  State  health/ 
education  agencies  may  delegate  review 
authority  to  appropriate  local  health/ 
education  agencies. 

b.  Directly-Funded  Community-Based 
Nongovernmental  Organizations 

Community-based  nongovernmental 
organizations  directly  funded  by  CDC 
are  required  to  assure  in  their  funding 
applications  that  all  new  materials 
produced  and/or  distributed  after 
January  1. 1994,  using  CDC  funds,  will 
be  responsive  to  the  HIV  prevention 
needs  of  the  target  audience  and  will  be 
submitted,  before  their  dissemination,  to 
the  appropriate  State  health/education 
agency  to  determine  if  the  materials  are 
technically  accurate.  State  health/ 
education  agencies  may  delegate  review 
authority  to  appropriate  local  health/ 
education  agencies. 

c.  National  Nongovernmental 
Oi^ganizations 

National  nongovernmental 
organizations  are  required  to  assure  in 
their  funding  applications  that  all  new 
materials  produced  and/or  distributed 
after  January  1, 1994,  using  CDC  funds, 
will  be  technically  accurate  and 
responsive  to  the  HIV  prevention  needs 
of  the  target  audience.  To  promote 
coordination  of  HIV  prevention  efforts 
within  States,  national 
nongovernmental  organizations  must 
provide  copies  of  materials  produced 
and/or  distributed  with  CDC  funds  to 
the  appropriate  State  health/education 
agency  for  information  purposes  at  least 
4  weeks  before  the  distribution  of  the 
materials  in  that  State. 

Eteted:  November  5, 1993. 

Waher  R.  Dowdle, 

Acting  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  93-27783  Filed  ll-»-93;  8:45  am| 

BIUMQ  COOC  41««-1»# 

Food  and  Drug  Administration 
[Docket  No.  931111-0381] 

Cabot  Medical  Corp.;  Premarfcet 
Approval  of  Faiope-fling®  Band  and 
Applicator  Systems 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aruiouncing  its 
approval  of  the  application  by  Cabot 
Medical  Corp..  Langhome.  PA.  for 
premarket  approval,  under  section  515 
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of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  Falope-Ring®  Band  and 
Applicator  Systems.  After  reviewing  the 
recommendation  of  the  Obstetrics- 
Gynecology  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notiFied  the  applicant, 
by  letter  of  September  29, 1993,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  10, 1993. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

F0«  FURTHER  INFORMATION  CONTACT: 
Collin  M.  Pollard.  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-1180. 

SUPPLEMENTARY  INFORMATION:  On 
December  7, 1987.  Cabot  Medical  Corp., 
Langhome.  PA.  19047,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Falope-Ring®  Band  and 
Applicator  Systems.  The  device  is  a 
contraceptive  tubal  occlusion  device 
and  introducer  and  is  indicated  for  use 
for  female  sterilization  (permanent 
contraception). 

On  March  29.  1988.  the  Obstetrics- 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  September  29, 1993. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Acting 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 


independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  10, 1993,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  October  29. 1993. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  93-27622  Filed  11-9-93;  8:45  ami 
BILUNG  CODE  41S0-01-F 


[Docket  No.  93MM)382] 

Alcon  Laboratories,  Inc.;  Premarket 
Approval  of  PD  1343  Disinfecting 
Tablet  With  Unisol®  Saline 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Alcon 
Laboratories,  Inc.,  Fort  Worth,  TX,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  PD  1343 
Disinfecting  Tablet  with  Unisol®  Saline. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 


applicant  by  letter  of  September  30, 
1993.  of  the  approval  of  the  application 
DATES:  Petitions  for  administrative 
review  by  December  10, 1993. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola.  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427- 
2080. 

SUPPLEMENTARY  INFORMATION:  On 
October  6, 1989.  Alcon  Laboratories. 
Inc.,  Fort  Worth,  TX  76134-2099, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  PD  1343 
Disinfecting  Tablet  with  Unisol®  Saline. 
The  PD  1343  Disinfecting  Tablet  is  to  be 
used  with  the  Unisol®  sterile  saline 
solution  provided  with  these  tablets  to 
chemically  disinfect  and  store  clear 
(untinted)  daily  and  clear  (untinted) 
extended  wear  soft  (hydrophilic)  contact 
lenses.  In  accordance  with  the 
provisions  of  section  515(c)(2)  of  the  ifcX 
as  amended  by  the  Safe  Medical  Devices 
Act  of  1990,  this  premarket  approval, 
application  (PMA)  was  not  referred  to 
the  Ophthalmic  Devices  Panel,  an  FDA 
advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  ly  this  panel.  On  September 
30,  1993,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
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independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  10, 1993,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sets.  515(d).  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  October  29, 1993. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

IFR  Doc.  93-27623  Filed  11-9-93;  8:45  ami 

BiLUNQ  CODE  4iaO-01-F 


Health  Resources  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

Maternal  and  Child  Health  Research 
Grants  Review  Committee  Copies  are 
available  to  the  public  for  inspection  at 
the  Library  of  Congress  Newspaper  and 
Current  Periodical  Reading  Room,  room 
1026,  Thomas  Jefferson  Building, 
Second  Street  and  Independence 
Avenue,  SE.,  Washington,  DC.  Copies 


may  be  obtained  from:  Gontran 
Lamberty,  Dr.  P.H.,  Executive  Secretary, 
Maternal  and  Child  Health  Research 
Grants  Review  Committee,  room  18- 
A55,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  20857, 
Telephone  (301)  443-2190. 

Dated:  November  4. 1993. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

IFR  Doc  93-27674  Filed  11-9-93;  8:45  am) 

BILUNO  COOE  4160-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  IManagement 

(CO-050-4210-04;  COC-63601] 

Realty  Action;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnow;  Correction  of  legal  description. 


SUMMARY:  In  notice  document  Federal 
Register  93-18273,  on  page  41101  in  the 
Federal  Register  issue  of  Monday. 
August  2, 1993,  the  legal  description  of 
public  lands  to  be  exchanged  should 
read  as  follows: 

New  Mexico  principal  Meridian,  Colorado 

T.34N..  R.6E. 
Sec.  21:  SWV«NEV4.  NW'/,.  NW'ASE'/.; 
Sec.  22:  S'/iSWV*; 
Sec.  26:  Lots  1  and  2.  WV2WV2; 
Sec.  27:  E'/^.  E'/2WV2. 

The  legal  description  for  State  of 
Colorado  land  to  be  acquired  should  be: 

Sixth  Principal  Meridian.  Colorado 

T.28S..  R.73W. 

Sec  16:  All  except  M.S.  16694. 

Dated:  October  29, 1993. 
Stuart  L.  Freer, 
Associate  District  Manager. 
[PR  Doc.  93-27633  Filed  ll-»-93;  8:45  am) 
BILUNO  COOC  4310-JB-M 


[NV-«30-421(M)5;  N-67581] 

Notice  Of  Proposed  Conveyance  of 
Public  Land  for  Airport  Purposes; 
Nevada 

November  1, 1993. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  land  in 
Lyon  County,  Nevada  has  been  found 
suitable  for  conveyance  to  Lyon  County 
for  airport  purposes  under  section  516 
of  the  Airport  and  Airway  Improvement 
Act  of  1982  (49  U.S.C  2215): 


Mount  Diablo  Meridian 

T.  18  N.,  R.  24  E., 

Sec.  23.  SE'ASE'ASE'/.  (within), 
(unsunreyed); 

Sec.  24.  S^/zSWV*; 

Sec  25.  N';^NWV4  (within),  (unsurveyed)- 

Sec  26.  NVzI^V*.  SWV«NEV4. 

Containing  approximately  343.48  acres. 

Conveyance  of  the  land  is  consistent 
with  applicable  Federal  and  county  land 
use  plans  and  will  help  meet  the  needs 
of  Lyon  County.  The  land  is  not 
required  for  any  Federal  purpose. 

The  unsurveyed  lands  wilfbe 
surveyed  prior  to  conveyance. 

The  land  will  be  conveyed  subject  to: 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  or  canals. 

2.  Reservation  of  all  minerals  to  the 
United  States. 

3.  The  provisions  of  the  Federal 
Aviation  Administration  regulations 
found  in  14  CFR  154.13  (a)  through  (i). 

4.  All  valid  existing  richts. 

5.  The  condition  that  the  property 
shall  revert  to  the  United  States  in  the 
event  that  the  lands  are  not  developed 
for  airport  oryirway  purposes  or  are 
used  in  a  manner  inconsistent  with  the 
terms  of  the  conveyance. 

The  airport  is  currently  uinder  lease 
(N-38849)  to  the  Lahontan  Airport 
Development  Association.  The  lease 
will  be  terminated  prior  to  the  proposed 
conveyance. 

The  land  is  segregated  by  virtue  of  the 
existing  airport  lease.  This  notice 
continues  the  segregation  of  the  above 
described  public  land  from  operation  of 
the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  will 
end  upon  issuance  of  the  conveyance. 
DATES:  December  27. 1993.  interested 
parties  may  submit  comments  to  the 
BLM  State  Director.  P.O.  Box  12000, 
Reno,  Nevada  89520.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  final. 

FOR  FURTHER  INFORM.*TK)N  CONTACT:  |o 
Hufnagle,  Realty  Specialist,  BLM  Carson 
aty  District,  702-«85-€144. 
Billy  R.  Templeton. 
State  Director,  Nevada. 
[PR  Doc.  93-27639  Filed  11-9-93;  8:45  ami 

BILUNO  COOC  4310-HC-M 


[OR  49638;  OR-080-04-4212-05:  QP4-419] 
Realty  Action;  Proposed  Direct  Sale 

November  1. 1993. 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
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authority  of  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (90  Stat.  2750; 
43  U.S.C.  1713  and  90  Stat.  2757;  43 
U.S.C.  1719),  at  not  less  than  the 
appraised  fair  market  value: 

Willamatte  Meridian,  Oregon 

T.  11S..R.  3W.. 
Sec.  1,  Lot  11. 

The  above-described  parcel  contains 
0.15  acre  in  Linn  County. 

The  parcel  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 
The  fair  market  value  of  the  parcel  has 
not  yet  been  determined.  Anyone 
interested  in  knowing  the  value  may 
request  this  information  from  the 
address  shown  below. 

The  above-described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws;  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

The  parcel  is  difRcult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  signiHcant 
resource  values  will  be  affected  by  this 
transfer.  Because  of  the  parcel's 
relatively  small  size,  its  best  use  is  to 
merge  it  with  the  surrounding 
ownership.  The  sale  is  consistent  with 
the  Eastside  Management  Framework 
Plan  and  the  public  interest  will  be 
served  by  offering  this  parcel  for  sale. 

The  parcel  is  being  offered  only  to 
Joseph  )acob,  an  undivided  Va  interest. 
Reed  Jacob,  an  undivided  Va  interest, 
and  Fred  C.  Koos  and  Sue  A.  Koos, 
Trustees  under  the  Fred  C.  Koos 
Revocable  Living  Trust  dated  April  24, 
1993,  and  undivided  Va  interest.  Use  of 
the  direct  sale  procedures  authorized 
under  43  CFR  2711.3-3,  will  avoid  an 
inappropriate  land  ownership  pattern. 

The  terms,  conditions,  ana 
reservations  applicable  to  the  sale  are  as 
follows: 

1.  Fred  C.  Koos  et  al.,  will  be  required 
to  submit  a  deposit  of  either  cash,  bank 
draft,  money  order,  or  any  combination 
thereof  for  not  less  than  the  appraised 
value. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
section  209  of  the  Federal  Land  Policy 
and  Management  Act.  Fred  C.  Koos  et 
al..  must  include  with  their  bid  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 


3.  The  patent  will  be  subject  to: 

a.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945. 

b.  All  valid  existing  rights  and 
reservations  of  record. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office.  1717  Fabry  Road  SE. 
Salem.  Oregon  97306. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Santiam  Area 
Manager,  Salem  District  Office,  at  the 
above  address.  Any  adverse  comments 
will  be  reviewed  by  the  Salem  District 
Manager,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 
Paul  feake, 

Santiam  Area  Manager. 
[PR  Doc.  93-27635  Filed  11-9-93;  8:45  am] 

BHajNOCOOC  4I10-3S-M 


FIth  and  Wildlife  Service 

Availability  of  Finding  of  No  Significant 
Impact  and  Environmental  Aaaeaament 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  a  Residential 
Development  In  Baldwin  County,  AL 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Sea  Mist,  Incorporated 
(Applicant),  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  proposed  permit 
would  authorize  for  a  period  of  30  years 
the  incidental  take  of  an  endangered 
species,  the  Alabama  beach  mouse 
[Peromyscus  polionotus  ammobates), 
known  to  occupy  lands  owned  by  the 
applicant  in  Gulf  Shores,  Baldwin 
County.  Alabama. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  requests  to  the  addresses  below. 
The  Service  is  soliciting  data  on 
Peromyscus  polionotus  ammobates  in 
order  to  assist  in  the  requirement  of  the 
intra-Service  consultation.  This  notice 
also  advises  the  public  that  the  Service 
has  made  a  preliminary  determination 
that  issuing  the  incidental  take  permit  is 
not  a  major  Federal  action  significantly 


affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended.  The  Finding  of  No  Significant 
Impact  is  based  on  information 
contained  in  the  EA  and  HCP.  The  final 
determination  will  be  made  no  sooner 
than  30  days  fi-om  the  date  of  this 
notice.  This  notice  is  provided  pursuant 
to  section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  Regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application.  EA.  and  HCP  should  be 
received  on  or  before  December  10, 
1993. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office,  Atlanta.  Georgia.  Persons 
wishing  to  review  the  EA  of  HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jackson,  Mississippi.  Field 
Office.  Documents  will  also  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Regional  Office,  or  the  Field  Office. 
Written  data  or  comments  concerning 
the  application.  EA.  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT  784126  in 
such  comments. 

Assistant  Regional  Director  (ES).  U.S. 
Fish  and  Wildlife  Service.  Suite  1276, 
75  Spring  Street.  SW..  Atlanta.  GA 
30303.  (telephone  404/331-3580.  FAX 
404/730-3419). 

Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service,  6578  Dogwood  View 
Parkway,  Suite  A.  Jackson.  Mississippi 
39213  (telephone  601/965-4900,  FAX 
601/965^340). 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendell  Neal  at  the  above  Jackson, 
Mississippi,  Field  Office. 
SUPPLEMENTARY  INFORMATION: 
Peromyscus  polionotus  ammobates  is  a 
subspecies  of  the  common  oldfield 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Alabama.  The  known 
current  range  of  Peromyscus  polionotus 
ammobates  extends  from  Fort  Morgan 
eastward  to  the  western  terminus  of 
Alabama  Highway  182,  including  the 
Perdue  Unit  on  the  Bon  Secour  National 
Wildlife  Refuge.  The  sand  dune  systems 
inhabited  by  this  species  are  not 
uniform;  several  habitat  types  are 
distinguishable  The  depth  of  the  habitat 
from  the  beach  inland  varies  depending 
on  the  configuration  of  the  sand  dune 
system  and  the  vegetation.  Generally, 
these  habitat  zones  are  considered  as 
primary  dune  (dunes  immediately 
fronting  the  beach)  supporting  sea  oats 
and  other  widely  scattered  grasses,  an 
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interdune  area  consisting  of  other 
grasses,  and  sedges,  and  a  secondary 
dune  zone  supporting  small  trees  and 
shrubs.  Sea  Mist,  hicorporated 
(AppUcant)  proposes  to  construct  a  64 
unit  Planned  Unit  Development,  called 
Laguna  Key  (project),  on  ±46  acres  of 
land  located  at  the  western  end  of 
Alabama  Highway  182,  section  29, 
Township  9  South,  Range  3  East,  Gulf 
Shores,  Baldwin  County,  Alabama.  The 
AppUcant's  property  contains 
Peromyscus  polionotus  ammobates 
habitat,  and  recent  trapping  efforts  have 
confirmed  its  presence  in  the  primary 
dune  zone  and  interdune  zone  in 
different  densities  and  patterns  of 
utiUzation.  Initial  construction  of  roads 
and  utilities  and  subsequent 
development  of  individual  homesites 
and  community  use  facilities  {tennis 
court  and  swimming  pools)  may  result 
in  death  of  or  injury  to  beach  mouse 
incidental  to  the  carrying  out  of  these 
otherwise  lawful  activities.  Habitat 
alternation  associated  with  property 
development  may  reduce  the 
availability  of  feeding,  sheher,  and 
nesting  habitat. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives.  The 
no  action  alternative  may  result  in  some 
loss  of  suboptimal  habitat  for 
Peromyscus  polionotus  ammobates  and 
exposure  of  the  applicant  under  section 
9  of  the  Endangered  Species  Act.  This 
action  is  inconsistent  with  the  purposes 
and  intent  of  section  10  of  the  Act.  The 
delisting  of  the  Peromyscus  polionotus 
ammobates  as  an  alternative  was 
rejected  as  biological  unjustifiable. 
Modification  of  the  HCP  as  an 
alternative  was  in  part  accommodated 
during  the  pre-application  phase 
through  negotiations  between  the 
applicant  and  the  Service.  The  HCP 
attached  with  the  permit  is  modified  to 
the  maximum  extent  practicable.  The 
proposed  action  alternative  is  issuance 
of  the  incidental  take  permit.  This 
provides  for  restrictions  of  construction 
activity,  placement  of  walkover 
structures  across  sand  dunes,  continued 
monitoring  of  Peromyscus  polionotus 
ammobates.  controls  on  residential 
outdoor  lighting,  storage  and 
maintenance  of  trash  and  garbage  in 
scavenger  proof  containers,  and 
distribution  of  educational  materials  to 
construction  personnel  and  residents. 
The  HCP  also  provides  a  funding 
mechanism  for  these  mitigation 
measures. 


Dated:  October  28, 1993. 
John  M.  He&er, 

Acting  Assistant  Regional  Director,  Ecological 
Services. 

[FR  Doc  93-27754  Filed  11-9-93;  8:45  ami 

ULIMO  COOe  4910.66-M 


ACTION:  Correction. 


National  Park  Service 

Boundary  Revision;  Great  Smoky 
Mountains  National  Park 

AGENCY:  National  Park  Service,  DOI. 
ACDON:  Notice  of  boundary  revision. 
Great  Smoky  Mountains  National  Park. 


SUMMARY:  Section  1  of  the  Act  of  May 
22, 1926,  provided  that  the  Great  Smoky 
Mountains  National  Park  was 
established  upon  the  acquisition  of 
704.000  acres  of  lands  for  the  park.  The 
Act  of  June  15.  1934.  modified  this  Act 
and  established  the  park  as  a  completed 
park  for  administration,  protection,  and 
development  by  the  United  States  upon 
the  acquisition  of  a  minimum  of  400,000 
acres  by  the  United  States.  The  United 
States  acquired  the  minimum  400,000 
acres  in  1934  and  continues  to  acquire 
additional  property  for  the  park  up  to 
the  maximum  of  704.000  acres.  The 
United  States  has  acquired,  or  will 
acquire  by  donation  in  the  near  future, 
approximately  800  acres  of  land,  for  the 
park. 

Notice  is  given  that  the  boundary  of 
Great  Smoky  Mountains  National  Park 
has  been  revised  pursuant  to  the  above 
Act,  to  include  the  lands  depicted  on 
boundary  maps  (two  sheets)  numbered 
133/80,014  dated  August  1993,  prepared 
by  the  Land  Resources  Division  of  the 
Southeast  Region  of  the  National  Park 
Service. 

This  map  is  on  file  and  available  for 
inspection  in  the  administrative  office 
of  the  Great  Smoky  Mountains  National 
Park,  107  Park  Headquarters  Road, 
Gatlinburg.  Tennessee  37738.  end  in  the 
offices  of  the  National  Park  Service, 
Department  of  the  Interior,  Washington, 
DC  20013-7127. 

Dated:  October  22, 1993. 

James  W.  Coleman,  Jr., 

Regional  Director.  Southeast  Region.  National 
Park  Service. 

(PR  Doc.  93-27617  Filed  11-9-93;  8:45  amj 

BtLUNO  COOE  4310-70-P 


SUMMARY:  In  notice  document  92-20053, 
page  38061  in  the  issue  of  Friday, 
August  21, 1992,  and  document  93- 
2094.  page  6419  in  the  issue  of 
Thursday,  January  28, 1993  the 
following  correction  should  be  made: 

The  title  should  include  Eisenhower 
National  Historic  Site.  Inadvertently 
reference  to  the  Eisenhower  National 
Historic  Site  was  left  off  of  both  register 
document  titles;  however,  all 
precedures  for  the  development  of  the 
EIS  have  included  both  sites.  All 
briefings  statements,  news  releases,  TV 
features,  public  information  and 
scopings  meetings  etc.  have  been  all 
inclusive  with  respect  to  the  white- 
tailed  deer  management  program  at 
Gettysburg  National  Military  Park/ 
Eisenhower  National  Historic  Site. 
Robert  F.  Gift, 

Regional  Environmental  Coordinator,  Mid- 
Atlantic  Region. 

[FR  Doc.  93-27615  Filed  11-9-93;  8:45  am) 

BtLUNO  COOE  4910-70-M 


White-Tailed  Deer  Management 
Program.  Gettysburg  National  Military 
Park,  PA;  Intent  To  Prepare  an 
Environmental  impact  Statement  and 
Public  Information  and  Scoping 
Meetings;  Correction 

AGENCY:  National  Park  Service,  USDI. 


Agenda  for  the  November  17, 1993, 
Meeting  of  the  San  Francisco  Maritime 
National  Historical  Park  Advisory 
Commission 

Public  Meeting  Fort  Mason  Building  F 
(Firehouse)  9  am-12  pm 

9  am    Welcome — Superintendent 

William  G.  Thomas 

Opening  remarks— Chairman  Patrick  J. 

Flanagan 
9:15  am    Discussion — Government 

Bureaucracy 

A.  Discussion  on  Civil  Service 

B.  Volunteers  in  Parks— Benefits 
Under  Worker's  Compensation 

10  am    Trip  Reports — 

RADM  Russell  W.  Gorman's  visit  to 

Washington,  DC 
Mr.  Patrick  J.  Flanagan's  visit  to 

Washington.  DC 
10:30  am    Discussion  of  Response  to 

Correspondence 
Regional  Director 
Secretary  of  Interior 

11  am    General  Management  Plan 

Update 
11:15  am    Public  Comment  and 

Questions 
11:30  am    Election  of  Officers  for  1994 

12  pm    Lunch 

1  pm    Depart  for  San  Francisco 

Drydock  to  review  restoration  of  the 
Ferryboat  EUREKA 

1:45  pm    Tour  Shipyard 

3  pm    Depart  Shipyard 

4  pm    Arrive  Fort  Mason  Building  F 
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Dated:  November  3. 1993. 
PhUlLWard. 
Acting  Associate  Regional  Director  for 

Operations. 

|FR  Doc.  93-27618  Filed  1 1-^93:  8:45  ami 

BIUMO  COOf  43M-7»# 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Pairk  Service  before 
October  30. 1993.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  November  26. 
1993. 

Carol  D.  Shull. 

Chief  of  Registration,  National  Register. 
ARIZONA 
Mohave  County 

Black.  Arthur  F.,  House,  707  Cerl>at  Ave., 
Kingman.  93001324 

ARK,\NSAS 

Searcy  County 

Aday — Stephenson  House  ISeorcy  County 

MPS),  Pine  St..  Marshall.  93001365 
American  Legion  Post  No.  131  (Searcy 

County  MPSf,  Center  Sl  W  of  jet.  with 

Walnut  St..  [.eslie.  93001369 
Bartley,  Guy.  House  (Searcy  County  MPS). 

let.  of  Elm  and  Fifth  Sts..  NE  comer,  Leslie, 

93001372 
Campbell  Post  Office— Kuykendall  General 

Store  (Searcy  County  MPS).  Co.  Rd.  73  NW 

of  Oxley,  Oxley  vicinity.  93001 364 
Clay.  Dr.,  House  (Searcy  County  MPS).  IcL  of 

Walnut  and  Center  Sts.,  Leslie,  93001368 
Cotton.  Dr.  J.  O.,  House  (Searcy  County  MPS), 

let,  of  AR  66  and  High  St..  SE  comer. 

Lf>!:l  16,93001366 
Hollabaugh.  Dr.  Cleveland,  House  (Searcy 

County  MPS),  Oak  St.,  Leslie,  93001371 
Miller.  f.C.  House  (Searcv  County  MPS),  Jet. 

of  Oak  and  High  Sts.,  NW  comer,  Leslie, 

93001370 
Robinson,  Dr.,  House  (Searcy  County  MPS), 

Walnut  St.  E  of  jet.  with  Center  St..  Leslie. 

93001367 

CALIFORNIA 

Del  Norte  County 

St.  George  Reef  Light  Station  (Light  Stations 
of  California  MPS),  NW  Seal  Rock, 
approximately  6  nautical  mi.  off  coast  from 
Point  St.  George,  Crescent  City  vicinity. 
93001373 

COLORADO 

Larimer  County 

Waycott.  Ernest,  House,  1501  W.  Mountain 
Ave.,  Fort  Collins.  93001363 


CONNECTICUT 
Hartford  County 

Bulkeley  Bridge.  I-M  ovw  the  Connecticut 

R.  Hartford.  93001347 
Marlborough  Congregational  Church.  35  S. 

Main  St.,  Marlborough,  93001346 

Litchfield  County 

Brooks.  Hervey.  Pottery  Shop  and  Kiln  Site. 
Address  Restricted,  Goshen  vicinity, 
93001362 

Middlesex  (bounty 

Starr  Mill  Road  Bridge,  Starr  Mill  Rd.  across 
the  Coachinaug  R..  Middletown,  93001344 

New  Haven  County 

Red  Bridge.  Near  Oregon  Rd.  over  tha 
Quinnipiac  R..  Meriden.  93001 345 

Windhaa  County 

Putnam  High  School.  126  Church  St.. 
Putnam,  93001343 

FLORIDA 

Citrus  County 

Floral  City  Historic  District,  Roughly,  Orange 
Ave.  firom  S.  Old  Floral  City  Rd.  to  S. 
Annie  Terr,  and  S.  Aroostook  Way  from 
Orange  to  Lake  Tsala  Apopka.  Floral  Qty. 
93001357 

Volusia  County 

Kling.  Amos,  House.  220-222  Magnolia  Ave.. 
Daytona  Beach.  93001 353 

IDAHO 

Latah  County 

Sigma  Alpha  Epsilon  Fraternity  House.  920 
Oeekin  St..  Moscow.  93001335 

IOWA 

Winneskiek  County 

Clarksville  Diner.  504  Heivly  SL.  Decorah. 
93001356 

MICHIGAN 

Berrien  County 

Ninth  District  Lighthouse  Depot,  128  N.  Pier. 
St.  Joseph.  93001348 

Calhoun  County 

Stow—Hasbrouck  House,  1B600  16  Mile  Rd.. 
Convis  Township.  Marshall  vicinity, 
93001361 

Cass  County 

Michigan  Central  Railroad  Dowagiac  Depot. 
200  Depot  Dr.,  Dowagiac.  93001349 

Jackson  County 

Richard,  Hugh  H..  House.  505  Wildwood 
Ave.,  Jackson,  93001352 

Wayne  County 

Curtiss.  Charles  G..  Sr..  House.  168  S.  Union 

St.,  Plymouth.  93001350 
Grosse  Pointe  Memorial  Church.  16  Lake 

Shore  Dr.,  Crosse  Pointe  Farms.  93001351 

NTW  JERSEY 

Hunterdon  (bounty 

Mountainville  Historic  District,  Guinea  Hollw 
Rd..  Saw  Mill  Rd..  Main  St..  Rockaway 


Cieck  Rd.  and  Philhower  Rd..  Tewksbury 
Township.  Mountainvilla.  93001350 

OHIO 

Cuyahoga  County 

Franklin  Boulevard — West  Clinton  Avenue 
Historic  District.  5207-7625  Franklin 
Blvd..  5802-7325  W.  ainton  Ave.. 
Cleveland.  93001334 

OKLAHOMA 

Oklahoma  County 

American  Legion  Hut.  Jet.  of  Fifth  and  Little 
Sts..  SW  comer.  Edmond.  93001338 

OREGON 

Tillamook  County 

US  Coast  Guard  Station— Tillamook  Bay,  US 
101,  Garibaldi.  93001337 

SOUTH  DAKOTA 

Beadle  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  03-020-008  (Historic  Bridges  in  South 
Dakota  MPS),  L4xk  rd.  over  unnamed  cr.. 
Wessington  vicinity,  93001260 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  03-327-230  (Historic  Bridges  in  South 
Dakota  MPS),  local  rd.  over  Pearl  Cr.. 
Cavour  vicinity.  93001261 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  03-338-100  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd  over  Shue  Cr.. 
Cavour  vicinity.  93001269 

Bon  Homme  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  05-028-200  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Choteau  Cr., 
Perkins  vicinity.  93001270 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  05-032-1 70  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Choteau  Cr., 
Avon  vicinity,  93001271 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  05-138-080  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Emanuel  Cr..    • 
Tyndall  vicinity,  93001272 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  05-255-130  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Beaver  Cr.. 
Tabor  vicinity.  93001273 

Butte  County 

Hay  Creek  Bridge  (Historic  Bridges  in  South 
Dakota  MPS),  Eight  Ave.  over  Hay  Cr.. 
Belle  Fourche,  93001274 

Minnesela  Bridge  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Redwater  Cr.. 
Belle  Fourche  vicinity,  93001277 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  10-109-360  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  the  Diversion 
Dam  Inlet  Canal,  Belle  Fourche  Irrigation 
District,  Belle  Fourche  vicinity.  93001275 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  10-1 12-355  (Historic  Bridges  in  South 
Dakota  MPS),  Diversion  Dam  rd.  over  Crow 
Cr.,  Belle  Fourche  vicinity.  93001276 

Charles  Mix  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  12-503-230  (Historic  Bridges  in  South 
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Dakota  MPS),  Local  rd.  over  Choteau  Cr.. 
Wagner  vicinity.  93001278 

Codiagton  County 

Kemp  Avenue  Bridge  (Historic  Bridges  in 
South  Dakota  MPS).  Kemp  Ave.  over  the 
Sinux  R.,  Watertown,  93001264 

Larson  Bridge  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Willow  Cr., 
Watertown  vicinity,  93001266 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  15-21Q-J36  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  unnamed  cr., 
Watertown  vicinity.  93001265 

Corson  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  16-570-054  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Oak  Cr., 
McLaughlin  vicinity,  93001279 

Custer  County 

Red  Shirt  Bridge  (Historic  Bridges  in  South 

Dakota  MPS).  SD  40  over  the  Cheyenne  R.. 

Red  Shirt  vicinity,  93001281 
South  Dakota  Dept.  of  Transportation  Bridge 

No.  1 7-289-107  (Historic  Bridges  in  South 

Dakota  MPS).  SD  87  over  French  Cr.. 

Custer  State  Park,  Custer  vicinity, 

93001280 
Tubbs.  Newton  Seymour,  House,  35 

Centennial  Dr.,  Custer.  93001341 

Davison  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  18-040-137  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Enemy  Cr.. 
Mitchell  vicinity.  93001282 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  18-060-202  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Twelve  Mile 
Cr.,  Mitchell  vicinity.  93001283 

South  Dakota  Dept.  of  Transportation  Bridge 
No  18-100-052  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Firesteel  Cr., 
Loomis  vicinity.  93001284 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  18-142-150  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Enemy  Cr., 
Mitchell  vicinity,  93001285 

Deuel  County 

0)d  Cochrane  Road  Bridge  (Historic  Bridges 
in  South  Dakota  MPS),  Abandoned  local 
rd.  over  the  inlet  to  Lake  Cochrane,  Brandt 
vidnity,  93001268 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  20-153-210  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Cobb  Cr.. 
Brandt  vicinity,  93001286 

Fall  Kjver  County 

Chi)son  Bridge  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Burlington 
Northern  RR  tracks,  Edgemont  vicinity. 
93001287 

Faulk  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  25-380-142  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  the  S.  fork  of 
Snake  Cr..  Zell  vicinity.  93001262 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  25-218-141  (Historic  Bridges  in  South 
Dakota  MPS).  10th  Ave.  over  the  S.  Fork 
of  Snake  Cr.,  Faulkton,  93001288 


Gregonr  County 


South  Dakota  Dept.  of  Transportation  Bridge 
No.  27-000-201  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  unnamed  cr., 
Dallas  vicinity.  93001289 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  27-O60-298  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  unnamed  cr., 
Gregory  vicinity,  93001290 

Hamlin  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  29-221-060  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  the  Big  Sioux 
R..  Castlewood  vicinity,  93001291 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  29-279-010  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Stray  Horse 
Cr..  Castlewood  vicinity.  93001292 

Hand  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  30-257-400  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Sand  Cr.. 
Miller  vicinity.  93001293 

Hanson  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  31-115-110  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Pierre  Cr.. 
Fulton  vicinity,  93001294 

Jones  County 

Ckipa  Bridge  (Historic  Bridges  in  South 

Dakota  MPS),  Local  rd.  over  the  Bad  R.. 

Murdo  vicinity.  93001295 
Van  Metre  Bridge  (Historic  Bridges  in  South 

Dakota  MPS),  Local  rd.  over  the  Bad  R.. 

Murdo  vicinity,  93001296 

Kingsbury  County 

Esmond  Bridge  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Redstone  Cr., 
De  Smef  vicinity,  93001298 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  39-O0&-O70  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Pearl  Cr., 
Iroquois  vicinity.  93001297 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  39-176-100  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  unnamed  cr.. 
De  Smet  vicinity,  93001299 

Lawrence  County 

Redwater  Bridge.  0)d  (Historic  Bridges  in 
South  Dakota  MPS).  Local  rd.  over  the 
Redwater  R..  Spearfish  vicinity,  93001300 

McCook  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  44-028-220  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Wolf  Cr.. 
Bridgewater  vicinity,  93001301 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  44-212-090  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  the  E.  fork  of 
the  Vermillion  R..  Montrose  vicinity. 
93001302 

Meade  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  47-161-389  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Bear  Butte  Cr.. 
Sturgis  vicinity.  93001263 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  47-215-363  (Historic  Bridges  in  South 


Dakota  MPS),  SD  34  over  the  Belle  Fourche 
R..  Sturgis  vicinity.  93001303 

Mellette  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  48-244-204  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  the  Little 
White  R..  White  River  vicinity,  93001305 

Stamford  Bridge  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  the  White  R., 
Cedar  Butte  vicinity,  93001304 

Miner  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  49-095-190  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Rock  Cr.. 
Howard  vicinity.  93001306 

Minnehaha  County 

Eighth  Street  Bridge  (Historic  Bridges  in 
South  Dakota  MPS).  S.  Eighth  St.  over  the 
Big  Sioux  R.,  Sioux  Falls,  93001308 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  50-200-035  (Historic  Bridges  in  South 
Dakota  MPS).  Co.  Rd.  over  the  Big  Sioux 
R.,  Dell  Rapids  vicinity,  93001267 

Split  Rock  Park  Bridge  (Historic  Bridges  in 
South  Dakota  MPS).  Split  Rock  Park  Rd. 
over  Devils  Cr.  Gulch.  Garretson  vicinity 
9.3001309 

Summit  Avenue  Viaduct  (Historic  Bridges  in 
South  Dakota  MPS).  Summit  Ave.  over  the 
Chicago  and  North  Western  RR  tracks. 
Sioux  Falls.  93001307 

Pennington  County 

Rapid  City  Fruit  Company.  320  7th  St..  Rapid 
City,  93001340 

Sanborn  County 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  56-090-096  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Sand  Cr., 
Forestburg  vicinity,  93001310 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  56-117-123  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  the  James  R., 
Forestburg  vicinity,  93001311 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  56-174-090  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Redstone  Cr.. 
Artesian  vicinity,  93001312 

Spink  County 

Hall  Bridge  (Historic  Bridges  in  South  Dakota 
MPSi.  Local  rd.  over  Snake  Cr..  Ashton 
vicinity,  93001317 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  58-010-376  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Wolf  Cr., 
Tulare  vicinity,  93001313 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  58-021-400  (Historic  Bridges  in  South 
Doiofo  MPSA  Local  rd.  over  Turtle  Cr., 
Tulare  vicinity,  93001314 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  58-025-370  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Turtle  Cr.. 
Tulare  vicinity.  93001315 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  5&-O62-270  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  Turtle  Cr.. 
Redfield  vicinity.  93001316 

South  Dakota  Dept.  of  Transportation  Bridge 
No.  58-120-231  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  the  James  R., 
Redfield  vicinity,  93001318 
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South  Dakota  Dept  of  Tmnsportation  Bridge 
No.  58-140-224  (Historic  Bridges  in  South 
Dakota  MPS),  Local  rd.  over  the  James  R.. 
Redfield  vicinity,  93001319 

South  Dakota  Dept  of  Transportation  Bridge 
So.  58-218-^60  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  the  lames  R.. 
Fraakfoft  vicinity.  93001320 

Tripp  County 

South  Dakota  Dept  of  Transportation  Bridge 
No.  62-220-512  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  the  Keya  Paha 
R..  Hewela  vicinity.  93001321 

Union  County 

South  Dakota  Dept  of  Transportation  Bridge 
No.  64-061-199  (Historic  Bridges  in  South 
Dakota  MPS).  Local  rd.  over  Bmie  Cr..  Elk 
Point  vicinity.  93001322 

TENNESSEE 

Marshall  County 

Adams,  Joe  Chase.  House..  327  E.  Church  St.. 
Lewisburg,  93001354 

Polk  County 

Wiggins.  William.  House.  Jet  of  Main  and 
Ward  Sts..  NE  corner.  Benton.  93001355 

WASHINGTON 

Qallam  County 

New  Dungeness  Light  Station.  Dungpness 
Spit.  5Jequim  vicinity.  93001338 

Thurston  County 

Dofflernyer  Point  Ught  (Maritime-RelatMi 
Resources  of  Budd  Inlet  MPS).  2 1 1  NE. 
73rd.  Olympia  vicinity.  93001339 

V.TST  VIRCINIA 

Monroe  County 

Bymside — Beirne — Johnson  House,  Address 
Restricted.  Union  vicinity.  93001338 

WISCONSIN 

Brown  County 

De  Pere  Lock  and  Dam  Historic  District 
(Waterway  Resources  of  the  Lower  Fox 
River  MPS).  Fox  R.  at  James  St..  De  Pere. 
93001331 

Little  Kaukauna  Lock  and  Dam  Historic 
District  (Waterway  Resources  of  the  lower 
Fox  River  MPS).  Fox  R.  at  Mill  Rd.  Du  Pere 
vicinity,  93001332 

Columbia  County 

Kurth.  John  H.  and  Company  Office  Building, 
729-733  Park  Ave..  Colum'jus.  93001359 

Outagamie  County 

Applt^on  Lock  4  Historic  District  (Waterway 
Resources  of  the  Lower  Fox  River  MPS). 
Fox  R.  at  John  St..  Appleton.  93001329 

Appleton  Locks  1-3  Historic  District 
(Watervivy  Resources  of  the  Lower  Fox 
River  MPS),  Roughly,  along  the  Fox  R.  from 
Memorial  Dr.  to  Lowe  St..  Appleton. 
93001333 

Cedars  Lock  and  Dam  Historic  District 
(Waterway  Resources  of  the  Lower  Fox 
River  MPS).  4527  E  Wisconsin  Rd..  Little 
Chute.  93001328 

Kaukauna  Locks  Historic  District  (Waterway 
Resovrces  of  tJw  Lower  Fox  River  MPS). 


Roughly,  along  the  Fox  R.  running  E  past 
Canal  St.  Kaukauna.  93001327 

Little  Chute  Locks  and  Canal  Historic  District 
(Waterway  Resources  of  t)ie  Lower  Fox 
fl/ver  ttiPS),  Roughly,  along  the  Fox  R.  from 
Mill  St  to  Sanitorium  Rd..  Little  Chute, 
93001325 

Rapide  Croche  Lock  and  Dam  Historic 
District  (Waterway  Resources  of  the  Lower 
Fox  River  MI^).  Fox  R.  at  the  Outagamie — 
Brown  County  line,  Wrightstown, 
93001326 

Winnebago  County 

Menasha  Dom  (Waterway  Resources  of  the 
Lower  Fox  River  MPS).  Fox  R.  at  Mill  St.. 
Menasha.  93001330 

Mensha  Lock  Site.  Address  restricted. 
Menasha  vicinity,  93001323 

In  order  to  assist  in  the  preservation 
of  the  following  property,  the 
commenting  period  has  been  shortened 
to  three  days: 

NORTH  CAROLINA 

Randolph  County 

Central  School,  414  Watkins  St..  Asheboro. 
93001342 

(FR  Doc.  93-27619  Filed  11-9-93;  8  45  ami 

BILUNG  COOe  4310-nMI 


UfTERNATlONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-348] 

Certain  In-Llne  Roller  Skates  With 
Ventilated  Boots  and  In-Line  Roller 
Skates  Witti  Axle  Aperture  Plugs  and 
Component  Parts  Thereof; 
Commission  Determination  Not  To 
Review  Four  Initial  Determinations 
Terminating  ttie  Investigation  as  to  all 
Remaining  Respondents 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (AL))  initial  determinations  (IDs) 
in  the  above-captioned  investigation 
granting  motions  to  terminate  the 
investigation  with  respect  to  two 
respondents  on  the  basis  of  consent 
orders;  with  respect  to  ten  respondents 
on  the  basis  of  patent  licensing 
agreements;  and  with  respect  to  the 
remaining  15  respondents  on  the  basis 
of  complainant  Rollerblade  Inc.'s 
withdrawal  of  the  complaint. 
AOORESSCS:  Copies  of  the  IDs  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  public  Inspection  during 
ofBdal  business  hours  (8:45  ajn.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 


International  Trade  Commission,  500  E 
Street,  SVV..  Washington,  DC  20436, 
telephone  202-205-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Singh,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  202- 
205-3117.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal,  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  On 
February  18, 1993,  Rollerblade.  Inc. 
filed  a  complaint  with  the  Commission 
alleging  unfair  acts  in  violation  uf 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337).  The  unfair  acts  alleged  in 
the  complaint  are  the  unauthorized 
importation  into  the  United  States,  the 
sale  for  importation,  and  tlie  sale  within 
the  United  States  after  importation  of 
certain  in-line  roller  skates  with 
ventilated  boots,  and  in-line  roller 
skates  with  axle  aperture  plugs  and 
component  parts  thereof,  that  allegedly 
infringe  claim  1,  2,  3,  4,  5,  6,  7  or  8  of 
U.S.  Letters  Patent  5.171.033,  and/or 
claim  5  of  U.S.  Letters  Patent  5.048.848. 
On  March  18, 1993,  the  Commission 
voted  to  institute  an  investigation  of  the 
complaint  and  published  notice  of  its 
investigation  in  the  Federal  Register  (58 
FR  16204  (March  25. 1993)). 

On  September  30. 1993,  the  ALJ 
issued  three  IDs.  The  first  ID  (Order  No. 
42)  granted  joint  motions  to  terminate 
the  investigation  with  respect  to 
respondents  European  Sports  Enterprise 
Co.,  Ltd.  and  Far  Great  Plastics 
Industrial  Co.,  Ltd.  based  on  two 
separate  proposed  consent  orders  and 
consent  order  agreements.  The  second 
ID  (Order  No.  43)  granted  joint  motions 
to  terminate  the  investigation  with 
respect  to  respondents  Risport 
International  Corp.,  Meran  SRL,  and 
Koflach  Sport  G.m.b.H.  based  on  three 
separate  licensing  agreements.  The  third 
ID  (Order  No.  44)  granted  joint  motions 
to  terminate  the  investigation  with 
respect  to  seven  other  respondents 
based  on  licensing  agreements.  On 
October  4. 1993,  the  ALJ  issued  a  fourth 
ID  granting  Rollerblade  Inc's  motion  for 
termination  of  the  investigation  as  to  the 
remaining  15  respondents  through 
withdrawal  of  the  complaint.  On 
September  17, 1993,  the  Commission 
investigative  attorney  (lA)  filed  a 
response  in  support  of  the  joint  motions 
to  terminate  the  investigation  on  the 
basis  of  the  consent  order  agreements. 
On  September  20, 1993,  the  lA  filed  a 
response  in  support  of  the  joint  motions 
to  terminate  the  investigation  on  the 
basis  of  the  licensing  agreements.  Also 
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on  Sqjtenober  20. 1993,  the  lA  filed  a 
response  in  support  of  complainant's 
motion  to  terminate  through  withdrawal 
of  thecranplaint.  On  October  12, 1993, 
the  lA  filed  a  petition  for  review  of 
Order  No.  42.  No  agency  or  public 
comments  were  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  TarifT  Act  of  1930.  as 
amended  (19  U.S.C.  1337).  and 
Commission  interim  rule  §  210.53(h)  (19 
CFR  210.53(h)). 

Issued:  November  3, 1993. 

By  order  of  the  Conunission. 
Diuia  K.  Kochnkt, 
Secretary. 

[FR  Doc.  93-27715  Filed  11-9-93;  8:45  ami 
MUJMO  CODE  7020-02-P 


pnvestigatieii  No.  337-TA-3S^ 

Certain  Lens  Panels  for  Ughtf ng 
FixtUMs,  Kits  Containing  Sama,  and 
Fixtures  Containing  Same;  ^ 
Commission  Detennlnatiofi'lilbt  To 
Review  an  Initial  Determination 
TenninaUng  The  Investlgaioii 

AGENCY:  U.S.  International  Tirade 

Comtnission. 

ACHON:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  5)  in  the  above-captioned 
invesUgaUoQ  terminating  the 
investigation  without  prejudice. 
FOR  FURTHER  mFORMATION  CONTACT: 
Shara  L  Aranoff,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  D.C  20436,  telephone 
(202) 205-3090. 

SUPPLIMEMTARY  INFORMATION:  On  June  3. 
1993,  Alan  Tracy,  Inc.  (^'Alan  Tracy") 
filed  a  complaint  wiA  the  Commission 
alleging  violations  of  section  337  in  the 
importation  and  sale  of  certain  lens 
panels  for  lighting  fixtures,  kits 
containing  same,  and  fixtures 
containing  same  that  are  allegedly 
covered  by  the  sole  claim  of  U.S.  Letters 
Patent  Des.  312,511  ("the  '511  patent"). 
An  amended  complaint  was  filed  on 
June  25, 1993.  The  Commission's  notice 
of  investigation  instituting  an 
investigation  based  on  the  amended 
complaint  was  published  in  the  Federal 
Register  on  July  9, 1993,  naming  Trans 
Globe  Imports,  Inc.,  Bel  Air  Lighting, 
Inc.,  Punder  Enterprises  Co.,  Ltd.,  and 
Snehao  Co.,  Ltd.  as  respondents.  58  Fed. 
Reg.  36,992  (1993). 

On  October  7, 1993,  the  presiding 
administrative  law  judge  issued  an  ID 
granting  Alan  Tracy's  motion  to 


terminate  the  investigation  without 
prejudice  on  the  basis  of  withdrawal  of 
the  complaint.  No  petitions  for  review 
or  government  agency  comments  were 
received. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C  1337), 
and  §  210.53(h)  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.53(h)). 

Issued:  November  3, 1993 

By  order  of  the  CoBunission.    • 
uonne  il.  ivodmibef 
Secretary. 

IFR  Doc  93-27714  Filed  ll-8-93i  8:45  am) 
BHJJNO  CODE  7S20-eS-P 


Pnvesttgatlon  No.  337-TA-354) 

Notice  Of  Decision  Not  To  Review  an 
Initial  Determination  Granting  Motion 
To  Amend  Notice  of  Investigation  To 
Add  Three  Respondents  and  To 
Terminate  One  Respondent 

In  the  Matter  oft  Certain  Tape  Dispensers. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALp  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  complainant  Minnesota  Mining 
and  Manufacturing,  Inc.'s  ("3M") 
motion  to  amend  the  notice  of 
investigation  to  add  three  respondents 
and  to  delete  Fancy  hitemational  (HK) 
Ltd.  from  the  list  of  respondents. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Lyons,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington.  DC  20436.  Telephone: 
(202) 205-3094. 

SUPP1.EMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 


of  the  Tariff  Act  of  1930  in  the 
importation  and  sale  of  certain  tape 
dispensers,  on  July  15. 1993. 
Complainant  3M  alleges  infringement  of 
U.S.  Letters  Patent  Des.  289.180. 

On  September  15, 1993.  complainant 
filed  a  motion  to  amend  the  notice  of 
investigation  to  add  the  following 
respondents  to  the  investigation:  Safrtna 
Office  Products.  Hoi  Fung  hidustrial 
Co..  and  Shiang  Shin  Trading  Co. 
Complainant  also  moved  to  delete  one 
respondent,  Fancy  hitemational  (HK) 
Ltd.,  from  the  investigation.  In 
requesting  this  action.  3M  stated  that 
discovery  had  revealed  that  the  three 
additional  proposed  respondents  were 
involved  in  the  sale  and  exportation  of 
the  subject  tape  dispensers  and  that 
respondent  Fancy  hitematicmal  Ltd.  was 
not  a  supplier  of  tape  dispensers  in 
issue.  The  Ccomnission  investigative 
attorney  supported  the  motion.  On 
October  6, 1993,  the  ALJ  issued  an  ID 
(Order  No.  2)  granting  conplainant's 
motioa. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C  1337,  and 
Commission  interim  ruia  210.53(h),  19 
CFR  §  210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington.  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810. 

Issued:  November  3, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

(FR  Doc.  93-27713  Filed  lV-9-93;  8:45  am) 
BiLLmecoei 


INTERSTATE  COMMERCE 
COMMISSION 

[DocfcM  No.  AB-33  (Sub-No.  MX)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  Orange 
County,  CA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  and  offer  of 
financial  assistance  requirements  of  49 
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U.S.C.  10303-05  the  abandonment  by 
Union  Pacific  Railroad  Company  of  3.77 
miles  of  rail  line  extending  between 
milepost  15.51  near  Fullerton  to  the  end 
of  the  line  at  milepost  19.28  near 
^naheim,  in  Orange  County.  CA,  subject 
to  standard  labor  protective  conditions 
and  an  historic  condition. 
DATES:  The  exemption  will  be  effective 
on  November  25.  1993.  Petitions  to  stay 
must  be  filed  by  November  22. 1993; 
and  petitions  to  reopen  must  be  filed  by 
December  6,  1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-33  (Sub-  No.  80X)  to:  (1) 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423; 
and  (2)  Petitioner's  representative: 
Joseph  D.  Anthofer.  1416  Dodge  Street 
0830,  Omaha,  NE  68179. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Richard  B.  Felder  (202)  927-5610.ITDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INF0RMATK3N: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 
(202)  289-^357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 
Decided:  November  1, 1993. 
By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  VValden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  93-277669  Filed  11-9-93;  8:45  am) 
BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Network  Management 
Forum 

Notice  is  hereby  given  that,  on 
September  15. 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  Section  4301  et  seq.  ("the 
Act"),  the  Network  Management  Forum 
("the  Forum")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 
membership.  The  additional 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 


plaintiHis  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  new  members  to  the 
venture  are:  GEC  Marconi 
Communications,  Ltd..  Chelmsford, 
Essex.  England  is  a  Corporate  Member. 
Comdisco  Systems,  Inc.,  Foster  City. 
CA;  and  Scottish  Power.  Glasgow. 
Scotland  are  Associate  Members.  Booz 
Allen  &  Hamilton.  Vienna.  VA;  I-Net, 
Inc..  Bethesda.  MD:  Novadyne.  Reston. 
VA;  and  Reed  Exhibition  Companies, 
Bleinheim  Court.  Solihull.  England  are 
Affiliate  Members. 

No  other  changes  have  been  made, 
since  the  last  notification  filed  with  the 
Department,  in  either  the  membership 
or  planned  activity  of  the  group  research 
project.  Membership  in  this  group 
research  project  remains  open,  and  the 
Forum  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  October  21.  1988,  the  Forum  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  December  8.  1988  (53 
FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  April  8. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  2.  1993  (58  FR  31416). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  93-27641  Filed  11-9-93;  8:45  am) 
BILUNG  CODE  Mt»-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Climatology  and 
Simulation  of  Eddies  Joint  Industry 
Project 

Notice  is  hereby  given  that,  on 
October  13. 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  section  4301.  et  seq.  ("the 
Act"),  the  Climatology  and  Simulation 
of  Eddies  Joint  Industry  Project 
("CASE")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notification  were  filed 
for  the  purpose  of  extending  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  following  additional 
party  has  become  a  new  member  of  the 
project:  EP  Operating  Limited 
Partnership.  Houston.  TX. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 


activity  of  CASE.  On  August  14. 1990, 
CASE  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Art.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  September  18, 
1990.  55  FR  38418. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  93-27642  Filed  11-9-93;  8:45  am) 
BILUNG  CODE  441IM>1-M 


Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993— The  SQL  Access  Group, 
Inc.  and  XyOpen  Co.  Ltd. 

Notice  is  hereby  given  that,  on  August 
27, 1993.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  SQL  Access 
Group,  Inc.  ("the  Group")  and  X/Open 
Company  Limited  ("X/Open")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

Specifically,  the  changes  are  as 
follows:  (1)  Liant  Software;  Quadratron 
Systems.  UK.  Ltd;  and  the  U.S.  National 
Security  Agency  are  no  longer  members 
of  X/Open;  (2)  Credit  Suisse,  Zurich, 
Switzerland;  Lloyd's  Bank.  PLC, 
London,  England;  Price  Waterhouse, 
Washington,  DC;  and  Openvision 
Technologies,  Inc.,  Pleasanton.  CA  have 
become  members  of  X/Open;  and  (3) 
Motorola  Computer  Group.  Tempe.  AZ, 
who  was  inadvertently  listed  as  no 
longer  being  a  member  of  X/Open  in  the 
April  19, 1993  filing,  is  still  a  member 
of  X/Open. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SQL  and  X/ 
Open  intend  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  July  16, 1992.  the  Group  and  X/ 
Open  filed  their  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  December  14. 
1992  (57  FR  59128). 

The  last  notification  was  filed  with 
the  Department  on  April  19. 1993.  A 
notice  was  published  in  the  Federal 


Federal  Regiiter  /  Vol  58.  No.  216  /  Wednesday,  November  10,  1993  /  Noticea  59737 


Register  pursuant  to  section  6(b]  of  the 
Act  on  July  9, 1993  (58  FR  37026). 
JoMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  93-27640  Filed  U-9-93.  8:45  ami 

WLUNO  COOe  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Ad  of  1993— X  Conaortlum,  Inc. 

Notice  is  hereby  given  that,  on 
September  15, 1993.  pursuant  to  section 
6(a]  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  section  4301  etseq.  ("the 
Act").  X  Consortium.  Inc.  (the 
"Corporation")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties,  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Adobe  Systems,  Inc.,  Mountain 
View.  CA;  AGE  Logic.  Inc..  San  Diego. 
CA;  Apple  Computer,  Inc..  Cupertino, 
CA;  Diagnostic/Retrieval  Systems.  Inc., 
Oakland.  NJ;  Digital  Equipment 
Corporation.  Nashua.  NH;  Fujitsu 
Network  Transmission  Systems.  Inc., 
San  Jose.  CA;  Hewlett-Packard 
Company,  Corvallis.  OR;  Hummingbird 
Communications.  Markham,  Ontario, 
Caneda;  IBM  CorpOTation,  Austin,  TX; 
Institute  for  Information  Industry, 
Taipei,  Taiwan.  Republic  of  China; 
Integrated  Computer  Solutions,  Inc., 
Cambridge.  MA;  Da  Limited. 
Cambridge,  United  Kingdom;  Kabota 
Pacific  Computer,  Santa  Clara,  CA; 
Nippon  Telegraph  and  Telephone 
Corporation,  Tokyo,  Japan;  O'Reilly  and 
Associates,  Inc.,  Cambridge,  MA;  Open 
Software  Foundation,  Cambridge,  MA; 
Petrotechnical  Open  Software 
Corporation.  Houston,  TX;  Quarterdeck 
Office  Systems,  Santa  Monica,  CA; 
Silicon  Graphics  Computer  Systems. 
Mountain  View,  CA;  Sony  Corporation. 
Tokyo.  Japan;  SunSoft,  Inc.,  Mountain 
View,  CA;  Tektronix,  Inc.,  Wilsonville, 
OR;  Unix  Systems  Laboratories, 
Summit.  NJ;  and  Walker  Richer  & 
Quinn,  bic.  Seattle,  WA. 

The  objectives  of  the  venture  are  to 
engine  in  cooperative  research, 
experimentation  and  development 
activities  in  order  to  develop,  evolve 
and  maintain  the  "X  Window  System", 
a  vendor  neutral,  system-architecture 
neutral,  netwoik-tran^iarent  windowing 
and  user  interface  standud.  In  addition. 


the  venture  will  perform  other  related 

research  and  experimentation  in.  and 

the  implementation  of,  open  systems 

standards  and  technology. 

loMph  H.  Wkfanar. 

Director  ofOpemtions,  Antitrust  Division. 

(FR  Doc  »-27643  Filed  11-9-93;  S:45  am] 

BtLUNO  COOE  4410-t1-« 


DEPARTMENT  OF  LABOR 

Pension  and  Welfara  Banafits 
Administration 

[Prohlbitsd  Tmtsaction  Exemption  93-77] 

Thrift  Incantive  Stock  Ownarahip  Plan 
of  The  Dims  Savlnga  Bank  of  New 
York,  FSB  (the  Plan) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTKW:  Notice  of  technical  correction. 

On  October  27. 1993.  the  Department 
of  Labor  (the  Department)  published  in 
the  Federal  Register  (58  FR  57841)  an 
individual  exemption  which  applies  to 
(1)  the  past  acquisition  by  the  PUn  of 
certain  stock  r^ts  (the  Rights)  pursuant 
to  a  stock  rights  offering  (the  Offering) 
by  the  Dime  Savings  Bank  of  New  York, 
FSB;  (2)  the  past  holding  of  the  Rights 
by  the  Plan  during  the  subscription 
period  of  the  Offering:  and  (3)  the 
disposition  or  exercise  of  the  Rights  by 
the  Plan. 

The  "EFFECTIVE  DATE"  of  the 
exemption  should  read  as  follows: 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  April  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881. 

Signed  at  Washington,  DC,  this  4tb  day  of 
November,  1993. 

Ivan  StraeCBkl, 

Diiector  of  Exemption  Determitiations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(PR  Doc  93-27721  Filed  11-9-93;  8:45  am] 
BiUJNa  COOK  48«0-a»-M 

[Application  No.  D-94M,  et  al.] 

Propoaad  Examptiona;  Goodman- 
Gabla-Gouid  Compwiy  ProfM  Sharing 
Plan,  at  ai. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transactim  restriction  of  the 


Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  sad  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  tKi^ 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
OfHce  of  Exemption  Determinations, 
Room  N-5649.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
Application  Na  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  In  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978.  section 
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102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  IDepartment. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  Tile 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Goodman-Gable-Gould  Company  Front 
Sharing  Plan  (the  Plan),  Located  in 
Baltimore,  Maryland, 

lApplication  No.  D-9498| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a).  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  a  proposed  Loan  of  up  to  $250,000 
(the  Loan)  by  the  Plan  to  the  Office 
Property  Joint  Venture  (OPJV),  a  party  in 
interest  with  respect  to  the  Plan;  and  (2) 
the  proposed  personal  guarantees  of  the 
OPJV's  obligations  under  the  Loan  by 
William  A  Goodman.  Harvey  M. 
Goodman,  Lawrence  H.  Goodman,  and 
Myron  Schwartz,  each  of  whom  is  a 
party  in  interest  with  respect  to  the 
Plan;  provided  the  following  conditions 
are  satisfied: 

(A)  All  terms  of  the  Loan  are  at  least  as 
favorable  to  the  Plan  as  those  which  the  Plan 
could  obtain  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(B)  For  the  duration  of  the  Loan,  the 
principal  balance  of  the  Loan  docs  not 
exceed  twenty-five  percent  of  the  net  assets 
of  the  Plan  at  any  time; 

(C)  For  the  duration  of  the  Loan,  the  Plan's 
interests  with  respect  to  the  Loan  are 
represented  by  Barry  C.  Greenberg,  an 
independent  fiduciary  who  will  monitor  and 
enforce  the  OPJV's  compliance  with  the  Loan 
terms  and  the  conditions  of  this  exemption; 
and 

(D)  Upon  the  making  of  the  Loan  and  for 
its  duration,  the  Loan  is  secured  by  a 
perfected  lien  on  real  property  having  a  fair 
market  value  of  no  less  than  150%  of  the 
outstanding  principal  balance  of  the  Loan. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
employee  benefit  plan  with  36 
participants  and  total  assets  of 
approximately  $900,000  as  of  December 
31. 1992.  The  Plan  is  sponsored  by  the 
Goodman-Gable-Gould  Company  (the 
Employer),  a  Maryland  private 
corporation  engaged  as  an  insurance 
adjuster,  with  principal  places  of 
business  in  Baltimore  and  Rockville. 
Maryland.  The  trustees  of  the  Plan  are 
William  A  Goodman.  Harvey  M. 
Goodman,  and  Lawrence  H.  Goodman 
(the  Trustees),  each  of  whom  is  a 
director,  shareholder  and  employee  of 
the  Employer  and  a  participant  in  the 
Plan. 

2.  The  Employer's  place  of  business  in 
Rockville.  Maryland  is  a  five-unit 
commercial  office  condominium 
building  (the  Building)  located  in  the 
Rollins  Office  Park  at  133  Rollins 
Avenue  in  Rockville.  The  Employer 
occupies  all  five  units  in  the  Building, 
which  is  leased  to  the  Employer  by  the 
OPJV.  a  Maryland  joint  venture  which 
owns  the  Building.  Each  of  the  Trustees 
is  a  25  percent  joint  venturer  in  OPJV. 
and  the  fourth  25  percent  joint  venturer 
in  OPJV  is  Myron  Schwartz,  who  is  also 
a  director  of  the  Employer.  In  order  to 
retire  an  outstanding  mortgage  on  the 
Building,  which  resulted  from  the 
financing  obtained  by  OPJV  in  its  past 
acquisition  of  part  of  the  Building,  the 
joint  venturers  of  OPJV  (the  Joint 
Venturers)  are  proposing  the  Loan  to 
OPJV  from  the  Plan.  An  exemption  is 
requested  to  permit  the  Loan,  and  the 
personal  guarantees  of  the  Loan  by  the 
Joint  Venturers,  under  the  terms  and 
conditions  described  herein. 

3.  All  terms  of  the  Loan  will  be 
embodied  in  a  promissory  note  and 
security  agreement  (together,  the 
Contract)  between  OPJV  and  the  Plan, 
under  which  the  interests  of  the  Plan  are 
represented  by  Barry  C.  Greenberg,  Esq. 
(the  Fiduciary),  an  independent 
fiduciary  who  will  represent  the 
interests  of  the  Plan  for  all  purposes 
with  respect  to  the  proposed  Loan.  The 
Fiduciary  represents  that  he  is 
knowledgeable  of  fiduciary 
responsibilities  under  the  Act,  and  that 
he  is  independent  of  and  unrelated  to 
the  Employer  and  OPJV,  although  he 
has  represented  them  on  past  unrelated 
real  estate  matters."  The  Fiduciary  will 
monitor  OPJV's  compliance  with  all 
terms  of  the  Contract  and  the  conditions 
of  this  proposed  exemption,  and  will 


'  The  Fiduciary  represents  that  the  total  legal  fees 
paid  by  the  OPJV  and  the  Employer  for  such 
services  represent  less  than  one  percent  of  the 
revenues  of  the  law  nrm  of  which  the  Fiduciary  is 
a  member  in  Baltimore.  Maryland. 


pursue  appropriate  remedies  on  behalf 
of  the  Plan  in  the  event  of  any  default 
or  noncompliance. 

4.  The  Loan  is  proposed  in  the 
principal  amount  of  the  lesser  of  (a) 
$250,000,  or  (b)  25  percent  of  the  total 
assets  of  the  Plan  as  of  the  date  of  the 
Loan.  The  Loan  principal  will  bear 
interest  at  an  annual  rate  equal  to  the 
prime  rate  announced  by  NationsBank. 
N.A.,  plus  1  percent,  adjusted  every  six 
months  commencing  January  1. 1994. 
Under  the  Agreement,  the  Loan  will  be 
repaid  over  fifteen  years  in  monthly 
installments  of  principal  and  interest, 
pursuant  to  a  schedule  in  the  Contract. 
The  Contract  provides  that  upon  any 
default  of  any  provisions  of  the  Contract 
not  cured  after  10  days  of  written  notice, 
the  entire  outstanding  principal  balance 
and  unpaid  interest  may  become 
immediately  due  and  payable,  at  the 
Fiduciary's  option.  The  Contract 
requires  the  OPJV  to  pay  all  reasonable 
costs  of  enforcement  and  collection, 
including  attorneys'  fees,  incurred  by 
the  Fiduciary  in  the  event  of  any  default 
of  any  Contract  provisions  by  OPJV. 

5.  The  Loan  will  be  secured  by  a  duly 
filed  and  perfected  first-lien  security 
interest  in  the  Building.  In  an  appraisal 
as  of  April  23,  1993,  Peter  A.  Moholt, 
MAI.  a  professional  real  estate  appraiser 
in  Gaithersburg,  Maryland,  determined 
that  the  Building  had  a  fair  market  value 
of  $710,000.  Under  the  Contract,  OPJV 
will  be  required  to  maintain  loss  and 
hazard  insurance  on  the  Building  in  the 
amount  of  no  less  than  the  Building's 
fair  market  value  for  the  duration  of  the 
Loan.  Repayment  of  the  Loan  will  also 
be  secured  by  the  personal  guaranty  of 
each  Joint  Venturer  pursuant  to  a 
written  guaranty  agreement  under 
which  the  Joint  Venturers  jointly  and 
severally  guaranty  all  amounts  due  the 
Plan  under  the  Contract,  including  any 
attorneys'  fees  and  costs  of  collection  in 
the  event  of  default.  The  Joint  Venturers 
represent  that  they  each  have  a  personal 
net  worth  in  excess  of  $250,000. 

6.  As  a  condition  of  the  proposed 
exemption,  the  terms  and  conditions  of 
the  Loan  must  be  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
obtain  in  dealing  at  arm's  length  with  an 
unrelated  party.  In  this  regard,  a 
representative  of  Maryland  National 
Bank  in  Baltimore  (the  Bank)  has  stated 
in  a  letter  dated  July  26. 1990  that  the 
Bank  would  make  a  loan  of  $550,000  to 
OPJV  with  interest  at  the  Bank's  prime 
lending  rale,  if  secured  by  a  first  lien  on 
the  Building  and  the  personal 
guarantees  of  the  Joint  Venturers.  The 
Fiduciary  states  that  the  interest  rate  of 
the  proposed  Loan  represents  a  fair 
market  rate  of  interest  for  such 
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coininercial  loans  which  are  secured  by 
wholly-leased  real  property. 

7.  the  Fiduciary  represents  that  after 
a  review  and  evaluation  of  the  proposed 
Loan,  he  has  determined  that  it 
constitutes  an  attractive  investment 
opportunity  for  the  Plan,  with  sufficient 
security  to  afford  a  significant  level  of 
safety,  and  that  the  proposed  rate  of 
return  is  significantly  higher  than 
alternative  investment  opportunities 
which  have  been  available  to  the  Plan 
in  the  past  with  the  same  amount  of 
security.  Execution  of  the  Contract  and 
disbursement  of  the  Loan  will  occur 
under  the  Fiduciary's  oversight,  and  the 
Fiduciary  will  oversee  and  monitor 
OPJV's  compliance  with  the  Loan  terms 
and  conditions  for  the  duration  of  the 
Loan.  The  Fiduciary  will  ensure  that  the 
Building  is  maintained  adequately  to 
preserve  its  value  as  collateral  for  the 
Loan,  and  will  ascertain  that  OPJV 
maintains  insurance  policies  on  the 
Building  as  required  under  the  Contract. 
The  Fiduciary  represents  that  in  the 
event  of  any  default  on  the  Loan,  he  will 
take  appropriate  action  to  enforce 
OPJV's  obligations  and  protect  the 
Plan's  rights  under  the  Contract. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1)  No 
more  than  twenty  five  percent  of  the 
assets  of  the  Plan  will  be  involved  in  the 
Loan;  (2)  The  Loan  will  be  secured  by 

a  first  lien  on  the  Building,  the  value  of 
which  is  in  excess  of  150  percent  of  the 
proposed  Loan;  (3)  OPJV's  obligations 
with  respect  to  the  Loan  will  be 
guaranteed  by  the  Joint  Venturers,  each 
of  whom  represents  a  net  worth  in 
excess  of  $250,000;  (4)  The  interests  of 
the  Plan  with  respect  to  the  Loan  are 
represented  by  the  Fiduciary,  who  will 
oversee  and  monitor  OPJV's  compliance 
with  the  Loan  terms  for  the  duration  of 
the  Loan;  and  (6)  The  Fiduciary  has 
determined  that  the  Loan  constitutes  a 
favorable,  adequately-secured 
investment  for  the  Plan,  and  that  the 
Loan's  interest  rate  represents  a  fair 
market  rate  for  loans  of  this  type. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi^e  number.) 

Profit  Sharing  Plan  of  A.  H.  Williams  & 
Co.,  Inc.  (the  Plan),  Located  in 
Philadelphia,  Pennsylvania 

[Application  No.  0-9518) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 


in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  May  25, 1993  sale 
to  the  individually-directed  accounts 
(the  Accounts)  of  six  participants  in  the 
Plan  by  A.  H.  Williams  &  Co..  Inc. 
(Williams)  of  certain  bonds  issued  by 
the  Montgomery  County  Industrial 
Development  Authority  (the  Authority), 
provided  the  following  conditions  have 
been  satisfied:  (a)  The  bonds 
represented  no  more  than  25%  of  the 
assets  of  any  of  the  Accounts  at  the  time 
of  their  acquisition;  (b)  Williams  did  not 
receive  any  fees  or  commissions  in 
connection  with  the  sale  of  the  bonds  to 
the  Accounts;  and  (c)  the  purchase  of 
the  bonds  by  the  Accounts  was  on  terms 
at  least  as  favorable  to  the  Accounts  as 
otherwise  made  available  by  Williams  to 
unrelated  purchasers. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  May  25, 1993. 

Summary  of  Facts  and  Representations 

1.  Williams  is  a  dealer  in  municipal 
securities  and  is  registered  as  such 
under  the  Securities  Exchange  Act  of 
1934.  The  Plan  is  a  profit  sharing  plan 
which  permits  participants  to  direct 
their  own  investments.  The  Plan 
currently  has  35  participants  and 
approximately  $6  million  in  assets. 

2.  Williams  served  as  the  imdervmter 
of  certain  bonds  issued  on  May  1, 1993 
by  the  Authority,  which  is  a  public 
instrumentality  of  the  Commonwealth 
of  Pennsylvania.  The  bonds  that  were 
issued  by  the  Authority  consisted  of 
$7,560,000  of  Series  A  Bonds  (the  Series 
A  Bonds)  and  $400,000  of  Series  B 
Bonds  (the  Series  B  Bonds).  Williams,  as 
the  underwriter  of  the  bonds,  purchased 
the  Series  A  Bonds  and  the  Series  B 
Bonds  &t)m  the  Authority  at  the 
aggregate  discount  of  $146,300  from  the 
initial  offering  price  of  the  bonds. 

3.  The  proceeds  of  the  Series  A  Bonds 
will  be  applied  by  the  Authority  for  the 
purpose  of  undertaking  a  project 
primarily  consisting  of  the  acquisition 
of  a  104-unit  assisted  living  facility  by 
the  Authority.  The  proceeds  of  the 
Series  B  Bonds  will  be  applied  by  the 
Authority  to  pay  the  remaining  costs 
incurred  in  connection  with  the 
issuance  of  the  Series  A  and  Series  B 
Bonds.  The  applicant  represents  that, 
for  this  reason,  the  Series  B  Bonds  are 
taxable  bonds.  The  Series  A  Bonds  are 
tax-ftee. 


4.  The  Series  B  Bonds  bear  interest  at 
the  annual  rate  of  10.5%,  payable  semi- 
annually, commencing  November  1. 
1993.2  The  Series  B  Bonds  are  subject  to 
mandatory  redemption  in  part,  pro  rata 
among  the  holders  of  the  Series  B 
Bonds,  at  a  redemption  price  equal  to 
the  principal  amount  thereof  plus 
accrued  interest  to  the  redemption  dates 
and  in  the  respective  principal  amounts 
as  follows:  May  1, 1995,  $50,000;  May 
1. 1996,  $55,000;  May  1, 1997.  $65,000; 
May  1. 1998,  $70,000;  and  May  1. 1999, 
$75,000.  The  remaining  $85,000  of  the 
Series  B  Bonds  mature  on  May  1,  2000. 

5.  Mr.  Vincent  J.  Stafford  (Mr. 
Stafford),  the  president  of  Williams,  is 
the  Plan  administrator  and  a  trustee  of 
the  Plan.  Based  on  Mr.  Stafford's 
knowledge  of  the  municipal  bond 
industry,  he  believed  that  the  Series  B 
Bonds  would  be  a  prudent  investment 
alternative  for  the  self-directed 
investments  of  Plan  participants 
because  the  Bonds  provide  a  high  rate 
of  interest,  relative  to  other  current 
investment  alternatives,  and  provide  an 
even  higher  yield  to  Plan  participants 
than  to  other  purchasers  of  the  Bonds 
because  Williams  would  not  charge  the 
Plan  the  "mark-up"  price  that  it  would 
charge  to  other  purchasers.  Based  upon 
his  knowledge  of  the  municipal  bond 
industry,  Mr.  Stafford  believed  that  the 
Series  B  Bonds  had  a  relatively  low  risk 
of  default  as  compared  to  other 
municipal  securities. 

6.  Mr.  Stafford  determined  to  make 
the  Series  B  Bonds  available  for  self- 
directed  investments  of  Plan 
participants  in  advance  of  securing  a 
prohibited  transaction  exemption  from 
the  Department  because  he  believed  the 
Series  B  Bonds  would  be  unavailable  for 
purchase  at  such  time  as  an  exemption 
would  be  granted.  Mr.  Stafford  believed 
that  the  Series  B  Bonds  would  be 
quickly  sold  by  Williams  to  other 
investors  after  the  initial  offering  of  the 
Bonds  on  May  27, 1993  by  Williams. 

7.  Accordingly,  a  memorandum  was 
sent  on  April  20. 1993,  to  all 
participants  of  the  Plan  notifying  them 
that  the  Series  B  Bonds  were  available 
for  purchase.  The  memorandum  advised 
participants  that  if  they  were  interested 
in  purchasing  the  Bonds  for  their 
Accounts,  a  preliminary  official 
statement  for  the  Bonds  would  be  made 
available  for  their  review,  and  they 
should  contact  Mr.  Stafford. 

8.  On  May  25. 1993.  the  Plan 
purchased  the  entire  $400,000  issue  of 
Series  B  Bonds  from  Williams  at  a 
discounted  price  of  $397,000,  pursuant 


>  The  Seri«$  A  Bonds,  which  are  not  subject  to 
Federal  income  tax,  bear  interest  at  the  annual  rate 
of  8.25%. 
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to  the  investment  instructions  of  six  of 
the  35  participants  of  the  Plan. 
Specifically,  the  Plan  purchased  120 
Bonds  each  at  $992.50  per  Bond  for  the 
Accounts  of  William  Widerman, 
Edward  Trexier  Ul.  and  Mr.  Stafford:  20 
Bonds  at  $992.50  per  Bond  for  the 
Account  of  Paul  McCorristin;  15  Bonds 
at  $992.50  per  Bond  for  the  Account  of 
Denis  Carlson,  and  5  Bonds  at  $992.50 
per  Bond  for  the  Account  of  Kenneth 
Assiran.  The  price  that  the  Plan  paid  for 
the  Bonds  was  the  identical  discounted 
price  that  Williams  paid  to  purchase  the 
Bonds  from  the  Authority.  Williams  did 
not  earn  any  commissions  or  fiees  in 
connection  with  the  sale  of  the  Bonds  to 
the  Accounts. 

9.  All  participants  of  the  Plan  were 
provided  with  the  opportunity  to 
purchase  the  Series  B  Bonds,  and  no 
participant  who  expressed  an  interest  In 
purchasing  Bonds  for  his  or  her  Account 
was  turned  down.  The  principals  of 
Williams.  Mr.  Stafford.  Mr.  Widerman 
and  Mr.  Trexier,  determined  that  they 
would  purchase  in  equal  amounts  for 
.  their  Accounts  the  Series  B  Bonds  that 
remained  after  purchases  were  made  by 
the  Plan  for  the  benefit  of  the  other 
participants'  Accounts.  On  May  25. 
1993.  the  fair  market  value  of  the  Series 
B  Bonds  purchased  by  the  Plan 
comprised  less  than  25  %  of  the  value 
of  the  Accounts  of  the  six  participants 
who  purchased  the  Bonds,  both 
individually  and  in  the  aggregate.  The 
applicant  represents  that  the  Bonds 
represented  approximately  5%  of  the 
assets  in  Mr.  Stafford's  Account, 
approximately  9.5%  of  the  assets  in  the 
Accounts  of  Messrs.  Widerman  and 
Trexier.  approximately  3%  of  the  assets 
in  Mr.  Carlson's  Account, 
approximately  7%  of  the  assets  in  Mr. 
McCorristin 's  Account  and 
approximately  18%  of  the  assets  in  Mr. 
Assiran's  Account. 

10.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  criteria  contained  in 
section  408(a)  of  the  Act  because:  (a) 
The  transaction  involved  less  than  25% 
of  the  value  of  the  assets  of  the 
Accounts  of  the  six  participants  who 
purchased  the  Bonds;  (b)  the  transaction 
was  a  one-time  sale  for  cash,  and 
Williams  received  no  commissions  or 
fees  in  connection  with  the  transaction; 
(c)  the  Plan  acquired  the  Bonds  on  the 
same  terms  and  for  the  same  discount  at 
which  Williams  had  purchased  the 
Bonds  from  the  Authority;  and  (d)  all 
participants  in  the  Plan  were  given  the 
opportunity  to  invest  their  Accounts' 
assets  in  the  Series  B  Bonds,  and  the  six 
participants  who  did  so  all  determined 
that  the  subject  transaction  was 


appropriate  for  and  in  the  best  interest 
of  their  Accounts. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/'or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change  In  the  event  of  any 
such  change,  application  for  a  new 


exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  5th  day  of 
November.  1993. 

Ivan  Strasfield. 

Director  of  Exemption  Determinations, 
Pension  and  We] fare  Benefits  Administration. 
U.S.  Department  of  Labor 
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[Prohibited  Transaction  Exemption  93-78; 
Exemption  Appilcation  No.  D-8983,  et  •(.] 

Grant  of  Individual  Exemptions; 
Goldman  Sachs  Group,  L.P.,  et  ai. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION;  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  offsets  and  representations 
contained  in  each  application  for 
exemption  and-referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  b^  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  PR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Trea.sury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  A  ::t  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
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CFR  part  2570.  subpart  B  (55  FR  32836, 
32847.  August  10.  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible: 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Goldman  Sachs  Group,  LP.,  Located  in 
New  York,  New  York 

(Prohibited  Transaction  Exemption  93-78: 
Exemption  App.  No.  [>-8983| 

Exemption 

Parti 

The  restrictions  of  section's  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  acquisition  and  holding  by 
employee  benefit  plans  (the  Plans)  of 
fixed-rate  and  variable-rate  debt 
instruments  (the  Instruments)  issued  by 
Goldman  Sachs  Group,  L.P.  or  its 
affiliates  (collectively,  Goldman  Sachs), 
provided  the  following  conditions  are 
satisfied: 

(A)  Goldman  Sachs  does  not  have  any 
discretionary  authority  or  control  or 
provide  any  investment  advice,  within 
the  meaning  of  29  CFR  2510.3-21{c), 
with  respect  to  Plan  assets  involved  in 
the  transactions; 

(B)  The  Plans  pay  no  fees  or 
commissions  to  Goldman  Sachs  in 
connection  with  the  transactions 
covered  by  the  requested  exemption; 

(G)  The  decision  to  invest  in  the 
Instruments  is  made  by  a  Plan  fiduciary 
who  is  independent  of  Goldman  Sachs; 

(D)  Prior  to  a  Plan's  acquisition  of  any 
Instrument,  Goldman  Sachs  fully 
discloses  in  writing  to  the  independent 
Plan  fiduciary  all  terms  and  conditions 
of  the  Instrument,  including  (but  not 
limited  to)  the  following: 

(1)  The  currency  in  which  the  return 
is  calculated; 

(2)  The  date  and  conditions  of 
maturity; 

(3)  Whether  the  Instrument  is  subject 
to  a  fixed  or  variable  rate  of  return; 

(4)  All  details  of  the  basis  of  the  rate 
of  return  of  the  Instrument; 

(5)  If  the  Instrument  is  calculated  in 
reference  to  a  specified  index, 
information  relating  to  calculation  of 
principal  and  interest  payments; 

(6)  If  the  Instrument  includes  any 
participation  feature,  all  details  of  the 
methodology  of  measuring  performance: 
and 

(7)  The  terms,  if  any,  under  which  the 
Instrument  may  be  redeemed; 


(E)  All  terms  of  the  transactions  are  at 
least  as  favorable  to  the  Plans  as  the 
terms  available  to  unrelated  investors  at 
the  time  of  acquisition  of  the 
Instruments; 

(F)  Each  Plan  (1)  has  assets  in  excess 
of  $500  million;  or  (2)  has  assets  in 
excess  of  $25  million  and  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  the  Plan  with 
respect  to  the  Instrument(s)  has 
investment  responsibility  for  Plans, 
maintained  by  members  of  a  controlled 
group  las  defined  in  section  1563  of  the 
Code),  which,  in  the  aggregate,  hold  at 
least  $500  million  in  assets;  or  (3) 
participates  in  a  master  trust  with  assets 
in  excess  of  $500  million  maintained  on 
behalf  of  Plans  sponsored  by  members 
of  a  controlled  group  (as  defined  in 
section  1563  of  the  Code],  and  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  the 
master  trust  with  respect  to  the 
Instrument(s)  has  investment 
responsibility  for  all  Plans  in  the  master 
trust; 

(G)  After  the  acquisition  of  an 
Instrument,  no  more  than  10  f)ercent  of 
any  Plan's  assets  shall  be  invested  in  all 
Instruments; 

(H)  The  Instruments  are  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  service  at 
the  time  of  acquisition  by  a  Plan; 

(I)  With  respect  to  variable-rate 
Instruments  (described  in  the  Notice  of 
Proposed  Exemption),  the  interest  rate 
of  each  Instrument  is  objectively 
determined,  and,  following  the  issuance 
of  each  Instrument,  Goldman  Sachs 
retains  no  authority  to  affect  the 
determination  of  such  interest  rate; 

(J)  With  respect  to  participation- 
feature  Instruments  (described  in  the 
Notice  of  Proposed  Exemption),  the 
method  of  determining  the  rate  of  return 
is  fixed  permanently  upon  the  issuance 
of  each  Instrument,  in  accordance  with 
generally-accepted  accounting 
principles,  and,  following  the 
Instrument's  issuance,  Goldman  Sachs 
retains  no  authority  to  affect  the 
determination  of  such  method; 

(K)  The  Instruments  covered  by  this 
exemption  are  made  available  by 
Goldman  Sachs  in  the  ordinary  course 
of  its  business  to  investors  which  are 
not  employee  benefit  plans  covered  by 
Title  I  of  the  Act;  and 

(L)  For  transactions  occurring  after  the 
date  of  publication  of  this  exemption, 
Goldman  Sachs  will  obtain  a  written 
agreement  from  each  initial-issuance 
purchaser  of  any  of  the  Instruments,  that 
the  Instruments  urill  be  sold  to 
subsequent  Plan  investors  only  if  the 
purchasing  Plan  investor  satisfies  the 


requirements  of  condition  (F)  of  this 
exemption. 

Part  II 

The  restrictions  of  sections  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  holding  of  the  Instruments  by 
Plans  which  acquire  the  Instruments  in 
secondary-market  transactions  to  which 
Goldman-Sachs  is  not  a  party;  provided 
that  such  transactions  satisfy  the 
conditions  of  sections  (A)  through  (C) 
and  (F)  through  (K)  of  Part  I  of  this 
exemption,  except  that  the  conditions 
described  in  sections  (H) "  and  (K)  of 
Part  I  shall  be  deemed  to  be  satisfied  if 
such  conditions  were  met  at  the  time  of 
the  initial  acquisition  of  the 
Instrument(s)  from  Goldman  Sachs.^ 
EFFECTIVE  DATE:  This  exemption  is 
effective  February  14,  1992. 
TEMPORARY  NATURE  OF  THE  EXEMPTION: 
This  exemption  is  temporary  in  nature 
and  will  expire  seven  years  from  the 
date  on  which  it  is  published  in  the 
Federal  Register,  with  respect  to  a 
Plan's  acquisition  of  the  Instruments. 
Instruments  acquired  prior  to  the 
expiration  date  of  the  exemption  may  be 
held  by  a  Plan  beyond  the  seven  year 
period.  If  the  applicant  wishes  to 
continue  selling  the  Instruments  to 
Plans  after  the  exemption  expires,  the 
applicant  should  apply  for  an  extension 
of  the  exemption  prior  to  the  end  of  the 
seven  year  period.  The  application  for 
extension  should  describe  the  following: 
(1)  Whether  and  how  compliance  with 
the  exemption  has  been  achieved;  (2) 
the  number  of  transactions  engaged  in 
under  the  exemption;  and  (3)  the 
particular  decisions  made  by  the  Plans' 
fiduciaries  regarding  investments  in  the 
Instruments. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
29,  1993  at  58  FR  34827. 
WRrrTEN  COMMENTS:  The  Department 
received  one  written  comment  and  no 


'  The  Department  wishes  to  emphasize  thai  the 
individual  Plans'  nduciaries  remain  responsible 
under  the  general  fiduciary  responsibility 
provisions  of  the  Art  for  decisions  involving  Plan 
investments  in  the  Instruments. 

'  In  this  exemption,  with  respect  to  secondary 
market  transactions,  the  Department  is  providing 
exemptive  relief  only  for  the  extension  of  credit  to 
Goldman  Sachs  by  Plans  resulting  from  the  Plant' 
holding  of  Instruments  acquired  in  secondary 
market  transartions  to  which  Goldman  Sachs  is  not 
a  party.  No  exemptive  relief  is  provided  for  any 
other  prohibited  transactions  which  may  arise  in 
connection  with  Plans'  acquisition  of  the 
Instruments  on  the  secondary  market. 
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requests  for  a  hearing.  The  comment 
was  submitted  on  behalf  of  the 
applicant.  Goldman  Sachs.  The  issues 
addressed  in  the  comment,  and  the 
Department's  responses,  are 
summarized  as  follows: 

1.  Condition  (F)  of  the  proposed 
exemption  would  restrict  the  exemption 
to  transactions  involving  Plans  with 
assets  in  excess  of  $500  million.  The 
applicant  states  that  the  intent 
underlying  this  condition,  which  was 
proposed  by  the  applicant,  was  to 
ensure  that  Plan  investors  would  have 
the  investment  sophistication  necessary 
to  evaluate  the  debt  instruments  covered 
by  the  requested  exemption.  The 
applicant  represents,  however,  that  it 
has  been  noted  that  the  condition  would 
preclude  in-house  managers  of  Plans 
with  assets  in  excess  of  $500  million 
from  acquiring  the  Instruments  on 
behalf  of  other  Plans,  with  assets  of  less 
than  $500  million,  which  are 
maintained  by  the  same  Plan  sponsor. 
Additionally,  the  applicant  states  that 
the  condition  would  also  appear  to 
prevent  acquisition  of  the  Instruments 
by  a  Plan  which  does  not  satisfy  the 
asset  size  requirement  even  though  that 
Plan's  assets  are  held  for  collective 
investment  with  the  assets  of  other 
Plans  maintained  by  an  employer  or  a 
controlled  group  in  a  master  trust 
holding  assets  in  excess  of  $500  million. 
The  applicant  maintains  that  the  goal  of 
requiring  an  appropriate  level  of 
investment  expertise  on  behalf  of 
investing  Plans  could  be  achieved  more 
logically  by  applying  the  minimum- 
asset  condition  on  an  aggregated  basis  to 
all  Plans  for  which  an  in-house 
fiduciary  has  investment  responsibility. 
In  the  final  exemption,  the  Department 
has  revised  the  condition  by  adding 
language  which  addresses  the 
applicant's  concern  in  this  regard.  The 
applicant  has  also  agreed  that  it  will 
obtain  a  written  agreement  from 
investors  who  invest  in  the  initial 
issuance  of  any  of  the  Instruments  that 
the  Instruments  will  not  be  sold 
subsequently  to  any  Plan  which  does 
not  meet  these  minimum-asset 
requirements. 

2.  Condition  (H)  of  the  proposed 
exemption  would  require  the 
Instruments  to  be  rated  in  one  of  the 
three  highest  generic  rating  categories 
by  at  least  one  nationally  recognized 
statistical  rating  service  at  the  time  of 
acquisition  by  a  Plan.  In  its  exemption 
application,  the  applicant  had 
represented  that  the  Instruments 
covered  by  the  requested  exemption 
would  be  so  rated,  and  the  applicant 
had  agreed  to  the  inclusion  of  the  rating 
condition.  However,  in  its  comment  the 
applicant  requested  the  removal  of  the 


rating  condition,  maintaining  that  it 
would  interfere  with  the  ability  of  Plan 
investors  to  select  the  optimum  level  of 
risk  and  return  for  the  Plan's  investment 
portfolio.  The  Department  is  not 
persuaded  that  deletion  of  the  rating 
condition  from  the  exemption  would  be 
in  the  best  interests  or  protective  of  the 
participants  and  beneficiaries  of  the 
Plans.  However,  as  described  below,  the 
rating  condition  will  be  deemed  to  be 
satisfied,  with  respect  to  the  holding  by 
the  Plans  of  Instruments  acquired  on  the 
secondary  market,  if  the  condition  was 
satisfied  at  the  time  of  the  initial 
acquisition  of  the  Instrument  from 
Goldman  Sachs.  In  this  regard,  the 
Department  notes  that  the  individual 
Plans'  fiduciaries  remain  responsible 
under  the  general  fiduciary 
responsibility  provisions  of  the  Act  for 
decisions  involving  investments  in  the 
Instruments. 

3.  The  exemption  application  did  not 
request,  and  the  proposed  exemption 
does  not  contain,  any  specific  language 
directly  addressing  acquisition  of  the 
Instruments  on  the  secondary  market, 
whereby  a  Plan  purchases  an  Instrument 
from  a  party  unrelated  to  Goldman 
Sachs.  The  applicant  maintains  that 
participation  by  Plans  in  a  secondary 
market  for  the  Instruments  would 
contribute  to  enhanced  liquidity  of  the 
Instruments  without  any  possibility  of 
influence  by  Goldman  Sachs  over  the 
Plans'  investment  decisions,  since 
Goldman  Sachs  would  not  be  a  party  to 
such  transactions.  Accordingly,  in  its 
comment  the  applicant  proposed  that 
the  exemption  be  clarified  to  specify 
that  the  exemptive  relief  is  available  for 
secondary  market  transactions.  In 
accordance  with  the  applicant's  request, 
in  the  final  exemption  the  Department 
h^s  added  Part  II,  which  sets  forth  the 
cc^dj^ons  for  the  holding  of 

its  by  Plans  which  acquire 
tcondarv  market  transactions 
^GoTdman  Sachs  is  not  a  party. 
.  ISment  has  also  added 
condition  (L)  to  Part  I  of  the  exemption, 
to  require  Goldman  Sachs  to  obtain  from 
investors  in  the  initial  issuance  of  any 
of  the  Instruments  a  written  agreement 
that  the  Instruments  will  not  be  sold  in 
the  secondary  market  to  any  Plan  which 
does  not  meet  condition  (F)  of  this 
exemption,  relating  to  minimum  asset 
size. 

The  Depjartment  wishes  to  emphasize 
that  with  respect  to  secondary  market 
transactions,  the  final  exemption 
provides  exemptive  relief  only  for  the 
extension  of  credit  to  Goldman  Sachs  by 
Plans  resulting  firom  the  Plans'  holding 
of  Instruments  acquired  in  secondary 
market  transactions  with  parties 
unrelated  to  Goldman  Sachs,  and  no 


exemptive  relief  is  being  provided  for 
any  other  prohibited  transactions  which 
may  arise  in  connection  with  the  Plans' 
acquisition  and  holding  of  the 
Instruments. 

4.  Tne  proposed  exemption  provided 
that,  if  granted,  it  would  expire  seven 
years  from  the  date  on  which  the  final 
exemption  was  published  in  the  Federal 
Register.  In  its  comment  the  applicant 
requested  (a)  that  the  Department  verify 
that  an  application  for  extension  of  the 
exemption  could  be  submitted  in  time 
to  permit  the  processing  of  the 
extension  request  prior  to  the  expiration 
of  the  exemption,  and  (b)  that 
secondary-market  transactions  he 
exempted  from  the  seven-year  limit.  In 
response  to  the  first  request,  the 
Department  is  unable  to  offer  the 
applicant  any  specific  assurance  with 
respect  to  the  timing  or  disposition  of 
any  future  exemption  request.  However, 
in  the  event  the  applicant  wishes  to 
apply  for  an  extension  of  the  exemption, 
the  Department  invites  the  applicant  to 
submit  such  application  one  year  in 
advance  of  the  expiration  of  the 
exemption.  With  respect  to  the  second 
request,  the  Department  is  unable  to 
conclude,  on  the  basis  of  the  exemption 
application  and  the  applicant's 
comment,  that  it  would  be  in  the  best 
interests  and  protective  of  the  Plans  to 
exempt  the  secondary  transactions  from 
the  seven-year  time  limit. 

5.  The  applicant  notes  that  its 
exemption  application  included  a 
request  that  the  exemption  be  effective 
as  of  February  14, 1992.  the  date  on 
which  the  application  was  filed  with  the 
Department,  and  that  the  proposed 
exemption  did  not  indicate  a  specific 
effective  date.  In  accordance  with  the 
applicant's  initial  application,  the 
Department  has  published  the 
exemption  with  an  effective  date  of 
February  14,  1992. 

After  consideration  of  the  entire 
record,  including  the  comment,  the 
Department  has  determined  to  grant  the 
exemption  as  amended  in  the  manner 
described  above. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  21^9-8881.  (This  is  not 
a  toll-free  number.) 

General  Infonnatioa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  in  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
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responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fidudaiy  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(  1KB)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC.  this  5th  day  of 
November  1993. 

Ivan  Strasfeid. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

(FR  Doc.  93-27723  Filed  11-9-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

AQENCT:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  0MB  review  of 
information  collection. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Billing  Instructions  for  NRC 
Cost-Type  Contracts. 

3.  The  form  number  if  applicable: 
N/A. 

4.  How  often  the  collection  is 
required:  Monthly. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  Contractors. 

6.  As  estimate  of  the  number  of 
responses:  2.808— Billing  Instructions; 
480-^Jcense  Fee  Recovery  Cost 
Summary  Attachment. 

7.  As  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
raquirement  or  request:  1,404— Billing 
Instructions  (.50  hrs.  per  response);  82— 
License  Fee  Recovery  Cost  Summary 
Attachment  (.17  hrs.  per  response). 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  The  NRC  Division  of 
Contracts  and  Property  Management,  in 
administering  its  contracts  provides 
billing  instructions  for  its  contractors  to 
follow  in  preparation  of  invoices.  These 
ifistructions  stipulate  the  level  of  detail 
in  which  supporting  cost  data  must  be 
submitted  for  NRC  review.  The  review 
of  this  information  ensures  that  all 
payments  made  by  NRC  are  for  valid 
and  reasonable  costs  in  accordance  with 
the  contract  tenns  and  conditions.  The 
billing  instructions  have  been  revised  to 
include  a  section  delineating  the  billing 
information  required  for  license  fee 
recovery  costs  which  was  previously 
contained  in  the  Monthly  Progress 
Report  but  will  now  be  submitted  as 
part  of  the  invoice. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW..  Washington.  DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer. 
Tim  Hunt,  Office  of  Information  and 
Regulatory  Affairs  (3150-0109),  NEOB- 
3019.  Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland  this  29th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Conunissioo. 
Gerald  F.  Craolbrd. 

Designated  Senior  Official  for  Information 
Resources  Management 
IFR  Doc  93-27719  Filed  11-9-93;  8:45  am] 
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Biweekly  Notica 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 
I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Conunission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  firom  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  18. 
1993,  through  October  29. 1993.  The  last 
biweekly  notice  was  published  on 
October  27. 1993. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  corisequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fiom  any 
accident  pre\'iously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  SO-day  notice  period. 
However,  should  dicumstances  change 
during  the  notice  period  such  that 
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failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  F-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  he  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  December  10, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gehnan 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
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Public  Document  Room,  the  Celman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555.  and  at  the  locjil 
public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  ft  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units 
1  and  2.  Brunswick  County.  North 
Carolina 

Date  of  amendments  request:  October 
19,  1993 

Description  of  amendments  request: 
The  proposed  amendment  adds  a 
footnote  to  Technical  Specification 
4.6.1. 2.b  that  allows  a  one-time 
exemption  from  the  accelerated  testing 
requirements  to  return  the  units  to  a 
normal  Type  A  testing  frequency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  surveillance  requirement  for 
testing  of  primary  containment  leakage  rates 
ensures  that  the  total  containment  leakage 
volume  will  not  exceed  the  value  assumed  in 
the  accident  analyses  at  the  peak  accident 
pressure  of  49  psig.  The  primary  containment 
is  a  steel-lined,  reinforced  concrete  pressure 
vessel  which  provides  a  barrier  to  fission 
project  release.  The  safety  objective  of  the 
primary  containment  system,  in  conjunction 
with  ESF.  is  to  contain  the  energy  released 
during  the  design  basis  LOCA  and  to  limit 
the  release  of  fission  products  associated 
with  this  accident  As  such,  the  primary 
containment  leakage  rates  or  testing 
frequency  have  no  impact  on  the  accident 
initiators.  A  one-time  exemption  from  the 
Technical  Specification  required  accelerated 
testing  frequency  will  not  impact  the 
accident  evaluations  discussed  in  Chapter  15 
of  the  Bninswick  UFSAR.  Therefore,  the 
probability  of  an  accident  previously 
evaluated  is  not  increased. 

The  purpose  of  10  CFR  50.  Appendix  J 
Type  A  testing  is  to  measure  and  ensure  that 
the  leakage  through  the  primary  containment 
does  not  exceed  the  maximum  allowable 
leakage  assumed  in  the  accident  analyses. 
The  satisfactory  completion  of  a  Type  A  test 
ensures  that  the  as-left  leakage  rates  do  not 
exceed  75  percent  of  those  rates  assumed  in 
the  safety  analyses  to  determine  the  offsite 
radiological  consequences  of  an  accident. 
The  as-left  limit  of  0.75  La  was  specified  in 
Appendix  J  in  order  to  provide  a  mai]gin  of 
0.25  La  fcr  possible  deterioration  of  the 
containment  leak-tightness  during  the 
interval  between  Type  A  tests.  This  margin 
for  deterioration  is  no  longer  needed  when 
the  as-found  Type  A  test  is  performed.  It  is 
technically  acceptable  to  use  La  as  the  as- 
found  Type  A  test  acceptance  criterion.  As 
such,  the  noaximum  allowable  leakage  rate  of 


La  is  the  correct  value  to  use  for  the  as-found 
limit  for  Type  A  leak  rate  testing. 

The  testing  history  of  Units  1  and  2 
demonstrates  that,  if  an  as-found  limit  of  La 
is  applied,  neither  Unit  would  now  be  in  an 
accelerated  testing  frequency.  As  such, 
continuing  the  accelerated  testing  as  required 
by  Technical  Specification  4.6.1. 2.b  is  not 
necessary  to  achieve  the  underiying  purpose 
of  the  Type  A  testing  requirements  of 
Appendix  J. 

Based  on  the  above  reasoning,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Allowing  a  one-lime  exemption 
from  the  accelerated  testing  requirement  of 
Technical  Specification  4.6.1.2.b  will  not 
modify  any  safety-related  equipment  or 
safety  functions  nor  will  it  alter  plant 
operation.  The  assumptions  and 
consequences  of  the  accident  analyses 
remain  bounded,  therefore,  possibility  of  a 
new  or  different  kind  of  accident  is  not 
■created  by  this  change. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  basis  of  Technical  Specification 
3/4.6.1.2.  Primary  Containment  Leakage,  is  to 
impose  limitations  on  primary  containment 
leakage  rates  to  ensure  that  the  total 
containment  leakage  volume  will  not  exceed 
the  value  assumed  in  the  accident  analyses 
at  peak  accident  pressure  of  49  psig.  As  an 
added  conservatism,  the  as-left  leakage  rate  is 
limited  to  .75  La  to  account  for  possible 
degradation  of  the  containment  leakage 
barriers  between  tests.  Accelerated  testing  is 
required  if  two  consecutive  tests  fail. 
Accelerated  testing  ensures  that  the  causes  of 
the  test  failures  have  been  appropriately 
identified  and  corrected,  assuring  that  the 
assumptions  in  the  accident  analyses  remain 
bounded.  Limiting  the  as-found  leakage  limit 
to  l^  and  performing  repairs  necessary  to 
lower  the  as-left  leakage  limit  to  less  than 
0.75  La  preserves  the  0.25  La  margin  required 
by  the  original  specification.  Since  neither 
Brunswick  Unit  would  be  in  an  accelerated 
testing  condition  based  on  an  as-found 
leakage  limit  of  La.  the  proposed  cha.nge  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety  as  defined  in  the  bases  of  the 
Technical  Specification.  In  addition,  the 
proposed  amendment  does  not  alter  any 
plant  design  margins.  Allowing  the  one-time 
exemption  from  the  accelerated  testing 
requirement  of  Technical  Specification 
4.6.1.2.b  eliminatels]  the  need  for  subjecting 
the  containment  to  unnecessary  structural 
stress  and  burdens  of  additional  Type  A 
testing.  Therefore,  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  Lhe  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards. 


Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  ft 
Light  Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  S.  Singh  Bajwa 

Carolina  Power  ft  Light  Company. 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 
Darlington  County.  South  Carolina 

Date  of  amendment  request:  October 
14. 1993 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  4.2.2  to  remove 
the  schedule  for  the  withdrawal  of 
reactor  vessel  material  surveillance 
specimens  in  accordance  with  guidance 
provided  in  Generic  Letter  91-01. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  accident  conditions 
•-  and  assumptions  are  not  affected  by  the 
proposed  Technical  Specification  change. 
The  Reactor  Vessel  Material  Surveillance 
Program  ensures  the  availability  of  data  to 
update  the  in-service  operating  temperature 
and  pressure  limits.  The  schedule  identifying 
the  withdrawal  of  the  surveillance  specimens 
will  be  removed;  however,  the  proposed  TS 
4.2.2  will  continue  to  require  that  specimens 
be  removed  and  examined  to  determine 
changes  in  their  material  properties,  as 
required  by  Appendix  H  to  10  CFR  50.  No 
changes  to  the  design  of  the  facility  have 
been  made.  No  new  equipment  has  been 
added  or  removed  and  no  operational 
setpoints  have  been  altered.  Therefore,  there 
is  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not  add 
or  modify  any  equipment  nor  do  the 
proposed  changes  involve  any  operational 
changes  to  any  plant  system  or  Limiting 
Condition  for  Operation  (LCO).  Proposed  TS 
4.2.2  will  continue  to  require  the  specimens 
be  removed  and  examined  to  determine 
changes  in  their  material  properties,  as 
required  by  Appendix  H  to  10  CFR  50.  The 
absence  of  a  hardware  change,  or  a  change  to 
the  requirement  for  the  time  to  withdraw 
capsules  for  re-evaluation,  ensures  that  the 
accident  initiators  are  unaffected,  so  no 
unique  accident  probability  is  created.  No 
new  accident  or  malfunction  mechanism  is 
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introduced  by  this  amendmeni  and  no 
physical  plant  changes  will  result  from  this 
amendment.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  Removal  of  the  schedule  from  TS  4.2.2 
is  an  administrative  change  and  will  have  no 
impact  on  margin  of  safety.  The  removal  of 
the  schedule  from  the  Technical 
Specifications  for  the  withdrawal  of  reactor 
vessel  material  surveillance  sp)ecimens  will 
not  result  in  any  loss  of  regulatory  control 
since  changes  to  this  schedule  are  controlled 
by  the  requirements  of  Appendix  H  to  10 
CFR  Part  50.  In  addition,  to  ensure  that  the 
surveillance  specimens  are  withdrawn  at  a 
profwr  time,  the  surveillance  requirement 
section,  i.e..  TS  4.2.2.  will  continue  to 
indicate  that  the  specimens  be  removed  and 
examined  to  determine  changes  in  their 
material  properties,  as  required  by  Appendix 
H.  Therefore,  the  prof>osed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room    * 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NRC  Project  Director  S.  Singh  Bajwa 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  October 
5, 1993 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 
Specifications  would  revise  the  wording 
of  liquid  release  rate  limit  and  its 
associated  bases,  and  relocate  the  old  10 
CFR  20.106  requirements  to  the  new  10 
CFR  20.1302  to  be  consistent  with  the 
revised  terminology  of  10  CFR  Part  20. 
The  new  wording  will  retain  the  same 
overall  level  of  effluent  control  required 
to  meet  the  design  objectives  of 
Appendix  I  to  10  CFR  Part  50. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  In  the 


probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revisions 
to  the  liquid  release  rate  limit  and  the 
relocation  of  the  old  10  CFR  20.106 
requirements  to  the  new  10  CFR  20.1302 
have  no  impact  on  the  plant  systems,  plant 
operations  or  accident  precursors.  The 
changes  are  administrative  in  nature,  in  that 
they  will  all§tw  the  continued  operation  of 
the  fKility  with  the  same  release  rate  limits 
as  are  currently  implemented  by  the 
Technical  Specifications  and  incorporate 
revised  10  CFR  Section  references. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  revisions 
to  the  liquid  release  rate  limit  and  the 
relocation  of  the  old  10  CFR  20.106 
requirements  to  the  new  10  CFR  20.1302 
have  no  impact  on  plant  systems,  plant 
operations  or  accident  precursors.  The 
changes  are  administrative  in  nature,  in  that 
they  will  allow  the  continued  operation  of 
the  facility  with  the  same  release  rate  limits 
as  are  currently  implemented  by  the 
Technical  Specifications  and  incorporate 
revised  10  CFR  Section  references. 

3.  The  pro{)osed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  proposed  revisions  will 
maintain  the  release  rate  limits  for  liquid 
effluents  at  the  same  level  as  that  required  by 
10  CFR  20.106.  Therefore,  there  will  be  no 
change  in  the  types  and  amounts  of  effluents 
that  will  be  released,  nor  will  there  be  an 
increase  in  individual  or  cumulative 
radiation  exposures  to  any  member  of  the 
public. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602NRC 
Acting  Project  Director:  S.  Singh  Bajwa 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  August 
20, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Technical  Specification  Section  3/ 
4.6.1.5.  Primary  Containment  Structural 
Integrity,  which  includes  the 
Surveillance  Requirements  for  the 
Primary  Containment  Tendons.  In  place 
of  this  specification.  Technical 
Specification  Administrative  Controls, 
Section  6.2.F.6  is  being  added  to  require 


a  program  to  be  established, 
implemented,  and  maintained.  The 
program  is  titled,  "Inservice  Inspection 
Program  for  Post  Tensioning  Tendons." 
The  program  will  be  based  on 
Regulatory  Guide  1.35,  Revision  3. 
which  will  allow  the  Unit  1  and  2 
primary  containments  to  be  tested  as 
one  containment,  alternating  the  tests 
between  the  two  containments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  Inservice  Inspection  of  the  Primary 
Containment  Tendons  will  be  pierformed  in 
accordance  with  the  Inservice  Inspection 
Program  for  Post  Tensioning  Tendons,  which 
will  be  a  program  required  by  Technical 
Specification  Administrative  Controls  section 
6.2.  Plant  Operating  Procedures  and 
Programs.  This  program  in  conjunction  with 
specification  3/4.6.1.1  will  assure  that  the 
primary  containment  integrity  will  be 
maintained  throughout  the  life  of  the  plant 
for  both  LaSalle  County  Station  (LaSalle) 
Unit  1  and  Unit  2.  The  design  of  the  primary 
containment  is  not  affected  by  this  change 
and  therefore  the  probability  of  an  accident 
occurring  is  not  increased;  because,  neither 
accident  initiators  nor  accident  assumptions 
are  affected  by  this  change. 

The  consequences  of  analyzed  accidents 
are  not  increased,  because  the  integrity  of  the 
Primary  Containment  is  maintained  through 
specification  3.6.1.1  and  the  tendon  program 
required  by  proposed  specification  6.2.F.6. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  Primary  Containment  Integrity  is 
assured  through  continued  surveillance  and 
test  of  the  Primary  Containment  Tendons  in 
accordance  with  the  Inservice  Inspection 
Program  for  Post  Tensioning  Tendons,  which 
will  be  a  program  required  by  Technical 
Specification  Administrative  Controls  section 
6.2,  Plant  Operating  Procedures  and 
Programs.  Technical  Specification  3/4.6.1.1. 
Primary  Containment  Integrity,  provides 
appropriate  controls  and  actions  related  to 
loss  of  containment  integrity. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  Deletion  of  Technical  Specification  3/ 
4.6.1.5  does  not  reduce  the  margin  of  safety, 
because  Primary  Containment  Integrity  is 
required  to  be  maintained  per  specification 
3.6.1.1,  Primary  Containment  Integrity  and 
proposed  addition  of  Administrative  Control 
6.2.F.6,  Inservice  Inspection  Program  for  Post 
Tensioning  Tendons. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  James  E.  Dyer 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request:  October 
21, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  requirements  for  demonstrating  the 
operability  of  redundant  equipment 
when  emergency  core  cooling  system 
equipment  is  found  to  be  inoperable,  or 
made  inoperable  for  maintenance.  The 
proposed  changes  are  similar  to  one 
previously  approved  for  the  High 
Pressure  Coolant  Injection  and  Reactor 
Core  Isolation  Cooling  systems  at  Quad 
Cities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  tt 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because: 

The  proposed  changes  involve  deletion  of 
the  redundant  testing  of  the  ECCS  pumps  and 
valves  when  part  or  all  of  the  RHR  system  or 
Core  Spray  system  is  inoperable.  The  present 
testing  methods  represent  requirements 
beyond  those  necessary  to  adequately  assure 
that  remaining  core  cooling  systems  are 
operable  and  capable  of  performing  their 
design  intent.  The  proposed  deletion  of  this 
multiple  system  testing  requirement  will 
bring  Quad  Cities  station  in  line  with  the 
testing  requirements  of  current  BWR  plants, 
as  well  as  the  BWR  Standard  Technical 
Specifications  and  BWR  Improved  Technical 
Specifications  (NUREG  1433). 

The  proposed  changes  do  not  affect  any 
accident  precursors  and,  therefore,  do  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  increase  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

The  proposed  changes  do  not  modify  RHR 
system  or  Core  Spray  system  design,  or 
reduce  the  capability  of  these  systems  to 
perform  their  design  intent.  The  plant  will 
not  be  placed  in  an  operational  condition 
which  has  not  been  previously  evaluated,  nor 
does  this  change  introduce  any  new 
operating  modes  or  new  equipment. 


Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  has  not  been 
created. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because: 

The  proposed  amendment  will  not 
significantly  reduce  the  availability  of  RHR 
system  or  Core  Spray  system  when  required 
to  mitigate  accident  conditions.  Excessive 
testing  of  systems  and  components  can 
reduce  rather  than  increase  reliability.  An 
acceptable  level  of  testing  to  demonstrate 
operability  currently  being  used  at  later  BWR 
plants  does  not  include  multiple  testing  of 
redundant  equipment  when  the  RHR  system 
or  Core  Spray  system  is  inoperable. 
Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director  James  E.  Dyer 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  October 
25, 1993 

Description  of  amendment  request: 
Degraded  steam  generator  tubes  have 
been  plugged  or  sleeved,  resulting  in  a 
reduction  of  reactor  coolant  system 
(RCS)  flow  in  Unit  1.  In  addition  to  this, 
the  hot  leg  streaming  phenomenon 
affects  the  accurate  measurement  of 
flow.  As  a  result  of  these  effects,  it  will 
become  difficult  to  ensure  meeting  the 
minimum  flow  requirement  of 
Technical  Specification  (TS)  Table  2.2- 
1,  Item  12,  to  maintain  100%  power 
operation.  The  proposed  reduction  in 
minimum  measured  flow  is  applicable 
to  Catawba  Unit  1.  To  alleviate  this 
concern,  analyses  have  been  performed 
to  justify  reduction  in  the  minimum 
RCS  flow  to  382,000  gallons  per  minute 
(gpm).  These  analyses  show  that  the 
reduced  flow  rate  will  not  have  a 
significant  impact  on  any  accident 
analyses  presented  in  Chapters  3,4,6, 
or  15  of  the  Final  Safety  Analysis  Report 
(FSAR).  The  overtemperature  delta-T 
and  overpower  delta-T  setpoint 
equation  constants  have  been  revised  to 
support  the  reduction  in  minimum 
measured  flow.  Departure  from  Nucleate 
Boiling  Ratio  (DNBR)  and  centerline 


fuel  temperature  (CFT)  limits  have  been 
added  to  TS  2.1.1  as  Limiting 
Conditions  for  Operation  (LCO), 
replacing  a  reference  to  Figure  2.1-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  amendment  will  not  significantly 
increase  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

No  comjxjnent  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  affect  the 
probability  of  any  accident  or  U^nsient.  The 
reduction  in  flow  will  not  change  the 
prot»ability  of  actuation  of  any  Engineered 
Safeguard  Feature  or  other  device.  The 
consequences  of  previously-analyzed 
accidents  have  been  found  to  be 
insignificantly  different  when  the  reduced 
flow  rate  is  assumed.  The  system  transient 
response  is  not  affected  by  the  initial  RCS 
flow  assumption,  unless  the  initial 
assumption  is  so  low  as  to  impair  the  steady- 
state  core  cooling  capability  or  the  steam 
generator  heat  transfer  capability.  This  is 
clearly  not  the  case  with  a  <1%  reduction  in 
RCS  flow. 

The  change  to  Technical  Specification 
2.1.1  to  refer  to  DNB  and  CFT  limits  rather 
than  Figure  2.1-1  will  not  cause  the 
consequences  of  a  previously  analyzed 
accident  to  increase.  No  new  mechanisms  are 
introduced  which  could  exacerbate  a 
previously  analyzed  accident. 

2.  This  amendment  will  not  create  the 
possibility  of  any  new  or  different  accidents 
not  previously  evaluated. 

No  component  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  create  the 
possibility  of  a  new  event  not  previously 
considered.  The  reduction  in  flow  will  not 
initiate  any  new  events. 

The  change  to  Specification  2.1.1  will  not 
initiate  any  new  events.  The  introduced  T.v, 
and  thermal  power  limits  define  a  more 
restrictive  operating  range  than  could  be 
inferred  from  the  existing  figure.  There  are  no 
new  mechanisms  introduced  which  could 
create  the  possibility  of  a  different  accident 
not  previously  analyzed. 

3.  This  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

As  described  in  [the  licensee's 
application],  the  decrease  in  RCS  flow  has 
been  analyzed  and  found  to  have  an 
insignificant  effect  on  the  applicable 
transient  analyses  found  in  the  FSAR.  In 
order  to  support  the  reduced  flow  rate,  the 
OTIdeltalT  and  OP[delta]T  setpoint  equation 
constants  have  been  revised.  There  is  no 
significant  reduction  in  a  margin  of  safety. 

The  change  to  Technical  Specification 
2.1.1  will  not  reduce  a  margin  of  safety.  The 
limits  on  T,v,  and  thermal  power  will 
provide  the  reactor  operator  with  meaningful 
and  identifiable  indications  in  the  event  that 
normal  operating  conditions  are  exceeded. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242Acting 

NBC  Project  Director  Robert  A. 
Hermann 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request: 
November  21. 1991 

Description  of  amendment  request: 
The  proposed  amendments  were 
submitted  as  a  result  of  NRC 
recommendations  pertaining  to  Generic 
Letter  90-06  for  the  f)ower-operated 
relief  valves  (PORVs)  and  block  valves 
and  low-temperature  overpressure 
protection  (LTOP)  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  amendment  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

From  an  accident  and  transient  mitigation 
standpoint,  the  PORVs  can  be  utilized  to 
perform  safety-related  functions.  For 
McGuire,  these  include  mitigation  of  a  steam 
generator  tube  rupture  accident  and  low- 
temf)erature  overpressure  protection  of  the 
reactor  vessel.  In  addition,  the  PORVs  can  be 
an  accident  initiator  in  the  case  where  a 
feiled-open  PORV  results  in  a  small  break 
loss  of  coolant  accident  (SBLOCA). 

The  proposed  changes  will  increase  the 
likelihood  that  the  PORVs  and  block  valves 
will  be  available  for  performing  the  above 
safety-related  functions.  They  will  also 
reduce  the  prot}ability  of  accident  sequences 
which  may  result  firom  PORV  and  block  valve 
failures.  For  the  case  where  the  PORVs  are 
utilized  as  a  means  of  LTOP,  the  proposed 
changes  (specifically,  the  reduced  allowable 
outage  time  while  in  Modes  5  and  6]  will 
ensure  that  both  channels  of  overpressure 
protection  equipment  maintain  a  high 
availability  in  the  event  that  they  are  called 
upon  to  mitigate  a  low-temperature 
overpressurization  transient. 

Based  on  the  above,  the  proposed  technical 
specifications  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  that  has  been 
previously  evaluated. 


The  amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 

With  the  exception  of  a  foiled-open  PORV 
resulting  in  a  SBLOCA  as  indicated  above 
the  PORVs  and  block  valves  cannot  initiate 
accident  sequences.  The  pro[>osed  changes 
will  not  result  in  the  PORVs  and  block  valves 
being  operated  or  utilized  in  a  deleterious 
manner;  therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

The  amendment  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Overall  plant  safety  would  be  enhanced  as 
a  result  of  the  additional  restrictions  placed 
on  the  PORVs  and  block  valves  (and  LTOP 
channels  when  the  PORVs  are  used  for 
LTOP).  In  addition,  for  GI-70  and  GI-94.  the 
NRC  has  made  the  determination  that  there 
will  be  a  substantial  increase  in  overall 
protection  of  the  public  health  and  safety  as 
a  result  of  the  implementation  of  actions 
recommended  by  Generic  Letter  90-06, 
including  the  recommended  technical 
specifications  changes. 

Based  on  the  above  and  the  supporting 
technical  justification.  Duke  Power  Company 
has  concluded  that  there  is  no  significant 
hazard  consideration  involved  in  this 
amendment  request. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request:  October 
4.1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for 
Turkey  Point  Units  3  and  4  relating  to 
the  surveillance  requirement  for  the 
performance  of  Type  A  Tests  which 
determine  the  overall  integrated 
containment  leakage  rate.  Specifically, 
the  surveillance  test  schedule  in  TS 
4.6.1.2a  and  the  associated  TS  Bases 
would  be  revised  to  accommodate  the 
longer  fuel  cycle  lengths  and  longer 
refueling  outages  in  which  major  plant 
modifications  are  generally 
implemented.  The  proposed  TS  wording 
would  be  consistent  with  the  standard 


TS  for  Westinghouse  Plants  (NUREG- 
1431)  which  allow  for  changes  in  test 
frequencies  by  means  of  an  NRC- 
approved  exemption  request  to  10  CFR 
50  Appendix  J. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  license  change  is 
administrative  in  nature  in  that  the  proposed 
change  will  adopt  the  guidance  and  wording 
provided  in  NUREG  1431.  Standard 
Technical  Specifications.  Westinghouse 
Plants,  dated  September.  1992,  for  the 
performance  of  Type  A  tests  in  accordance 
with  10  CFR  50  Appendix  J.  This  guidance 
was  approved  and  issued  by  the  NRC  Office 
of  Nuclear  Reactor  Regulation.  NUREG  1431 
was  developed  based  on  the  criteria  in  the 
interim  Commission  Policy  Statement  on 
Technical  Specifications  Improvements  for 
Nuclear  Power  Reactors,  dated  February  6, 
1987.  Specifically,  the  proposed  change 
removes  the  scheduler  requirements  of  40 
[plus  or  minus)  10  months  for  the 
performance  interval  for  Type  A  test  from  the 
surveillance  requirement  and  would  require 
the  test  interval  to  he  in  accordance  with  10 
CFR  50  Appendix  J  and  any  approved 
exemptions.  The  proposed  Technical 
Specification  change  does  not  involve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident, 
nor  do  they  affect  any  assumptions  or 
conditions  in  any  of  the  accident  analysis. 
Therefore,  the  probability  or  consequences  of 
an  accident  previously  evaluated  are  not 
affected. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  di^erent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  license  change  is 
administrative  in  nature  in  that  the  proposed 
change  will  adopt  the  guidance  and  wording 
provided  in  NUREG  1431,  Standard 
Technical  Specifications,  Westinghouse 
Plants,  dated  September,  1992,  for  the 
performance  of  Type  A  tests  in  accordance 
with  10  CFR  50  Appendix  J.  This  guidance 
and  wording  was  approved  and  issued  by  the 
NRC  Office  of  Nuclear  Reactor  Regulation. 
NUREG  1431  was  developed  based  on  the 
criteria  in  the  interim  Commission  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power  Reactors, 
dated  February  6, 1987.  Specifically,  the 
proposed  change  removes  the  scheduler 
requirements  of  40  [plus  or  minus]  10 
months  for  the  performance  interval  for  Type 
A  test  from  the  surveillance  requirement  and 
would  require  the  test  interval  to  be  in 
accordance  with  10  CFR  50  Appendix  J  and 
any  approved  exemptions.  The  proposed 
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Technical  Specification  change  does  not 
involve  any  change  to  the  configuration  or 
method  of  operation  of  any  plant  equipment 
that  is  used  to  mitigate  the  consequences  of 
an  accident.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  an  accident 
previously  evaluated  would  not  be  created. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
invojive  a  significant  reduction  in  a  margin  of 
safeljy. 

The  proposed  license  change  is 
administrative  in  nature  in  that  the  proposed 
change  will  adopt  the  guidance  and  wording 
provided  in  NUREG  1431.  Standard 
Technical  Specifications.  Westinghouse 
Plants,  dated  September.  1992.  for  the 
performance  of  Type  A  tests  in  accordance 
with  10  CFR  50  Appendix  ).  This  guidance 
and  wording  was  approved  and  issued  by  the 
NRC  Office  of  Nuclear  Reactor  Regulation. 
NUl^G  1431  was  developed  based  on  the 
criteria  in  the  interim  Commission  Policy 
Statement  on  Technical  Specifications 
Imptwvements  for  Nuclear  Power  Reactors, 
dated  Februarys,  1987.  Specifically,  the 
proposed  change  removes  the  schedular 
requirements  of  40  (plus  or  minus)  10 
months  for  the  performance  interval  for  Type 
A  test  from  the  surveillance  requirement  and 
would  require  the  test  interval  to  be  in 
accordance  with  10  CFR  50  Appendix  J  and 
any  approved  exemptions.  Therefore,  a 
significant  reduction  in  a  margin  of  safety 
wouljd  not  be  involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this' 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Loral  Public  Document  Room 
location:  Florida  International 
University.  University  Park,  Miami, 
Florida  33199 

/l«orney/ory;censee;  Harold  F.  Reis, 
Esquire.  Newman  and  Holtzer.  F.C.. 
1615  L  Street,  N\V..  Washington.  DC 
2003B 

NRC  Project  Director:  Herbert  N. 
Berkoxv 

GPU  Nuclear  Coqioration,  et  al., 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  October 
8. 1993 

Description  of  amendment  request: 
The  proposed  changes  relocate  the 
Radiological  Effluent  Technical 
Specifications  (RETS)  and  the 
Radioactive  Effluent  Monitoring 
Program  (REMP)  to  the  Offsite  Dose 
Calculation  Manual  (ODCM)  in 
accordance  with  Generic  Letter  (GL)  89- 
01.  The  sampling  frequencies  and 
locations  are  site  based.  Relocation  of 
the  procedural  details  of  RETS  to  the 
Process  Control  Program  (PCP). 


pursuant  to  GL  89-01.  allows  for 
concurrent  implementation  with  the 
proposed  TSCR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

GPUN  has  determined  that  this  Technical 
Specification  Change  Request  involves  no 
significant  hazards  consideration  as  defined 
by  NRC  in  10  CFR  50.92. 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  allows 
relocation  of  the  Oyster  Creek  RETS  to  either 
the  ODCM  or  PCP  according  to  the  guidance 
contained  in  GL  89-01.  and  conforms  the 
Technical  Specification  to  10  CFR 
50.36(al(2).  This  proposal  simplifies  the 
RETS,  meets  the  regulatory  requirements  for 
radioactive  effluent  and  radiological 
environmental  monitoring,  and  is  provided 
as  a  line-item  improvement  of  the  Tech. 
Specs.  Thus,  this  change  does  not  increase 
the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposal  relocates  procedural  details, 
currently  included  in  the  Tech.  Spec. 
Amendment,  on  radioactive  effluent,  solid 
radioactive  wastes,  environmental 
monitoring,  and  associated  reporting 
requirements  to  the  ODCM  or  PCP,  as 
appropriate.  Future  changes  to  these 
procedural  details  in  the  ODCM  and  the  PCP 
will  be  handled  under  the  administrative 
controls  for  changes  to  these  documents. 
Therefore,  this  change  has  no  effect  on  the 
possibility  of  creating  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  procedural  details  being  relocated  to 
the  ODCM  or  the  PCP  are  consistent  with  the 
guidance  provided  in  GL  89-01  and  NUREG- 
0473.  Therefore,  it  is  concluded  that 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 


Reference  Department.  101  Washington 
Street.  Toms  River.  New  Jersey  08753 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire.  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  October 
18. 1993 

Description  of  amendment  request: 
For  the  systems  identified  below,  GPU 
Nuclear  Corporation  requests  that  the 
Technical  Specifications  (TS)  be 
changed  which  would  give  the  option  of 
verifying  operability  during  a  Limiting 
Condition  of  Operation  (LCO)  by  the 
examination  of  surveillance  records. 
This  change  does  not  preclude  testing  as 
the  means  of  determining  operability. 
The  systems  which  are  affected  are  as 
follows: 

TS  Section 

3.2C  Standby  Liquid  Control  System 

3.4A  Core  Spray  System 

3.48  Automatic  Depressurization 
System 

3.4C  Containment  Spray  System  and 
Emergency  Service  Water  System 

3.5B  Secondary  Containment 

3.8  Isolation  Condenser 

3.17  Control  Room  Heating. 
Ventilating,  and  Air-conditioning 
system  Conforming  changes  are  made  to 
Definitions,  TS  1.1  "Operable- 
Operability." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

GPU  Nuclear  has  determined  that 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station  in  accordance  with  the 
proposed  Technical  Specifications  does  not 
involve  a  significant  hazard.  The  changes  do 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  the  consequence  of  an  accident 
previously  evaluated. 

The  change  provides  an  alternate  means  of 
determining  system  (component)  operability 
without  testing.  Since  a  recent  surveillance 
will  provide  the  evidence  for  determining 
operability,  the  verification  will  be 
equivalent  to  the  demonstration  or  testing  of 
the  redundant  system  (component).  Since  the 
redundant  system  (component)  can  perform 
its  design  function,  this  change  will  not 
increase  the  probability  or  consequence  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  create  the 
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possibility  for  an  accident  or  malfunction  of 
a  different  type  from  any  accident  previously 
evaluated.  The  pro|X)sed  amendment  does 
not  modify  any  system  (component) 
operation  or  maintenance  activity.  The 
facility  will  continue  to  be  operated  within 
the  limits  of  existing  accident  analysis  and 
margins  of  safety. 

3.  Involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

This  change  permits  an  administrative 
check  (verify)  in  place  of  daily  testing 
(demonstrating)  to  determine  opterability 
during  a  LCO.  Since  the  proposed  change 
does  not  alter  any  system  hardware  or  design 
basis,  the  margin  of  safety  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Department.  101  Washington 
Street,  Toms  River,  New  Jersey  08753 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  ft 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

GPU  Nuclear  Corporation,  e(  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  May  17, 
1993 

Description  of  amendment  request: 
The  purpose  of  the  request  is  to  change 
the  plant  Technical  Specifications  (TS) 
to  revise  the  required  action  in  the  event 
of  an  inoperable  loss-of-voltage  relay  or 
degraded  grid  voltage  relay.  The  actions 
are  being  slightly  relaxed  to  be 
consistent  with  actions  required  for 
similar  safety-related  components. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  permits 
time  to  restore  the  relays  to  operable  status 
that  is  consistent  with  times  allowed  for 
outage  of  other  safety  related  equipment 
affecting  one  train.  The  proposed  amendment 
maintains  a  high  degree  of  equipment 
availability  without  requiring  unnecessary 
initiation  of  a  plant  shutdown  for  partial 
equipment  outages. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 


create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  With  offsite  power 
available,  load  shedding  to  limit  loading  on 
the  safety  related  bus  is  initiated  by  the  ES 
signal:  therefore,  the  undervoltage  relays 
perform  no  function  unless  offsite  voltage 
becomes  unacceptably  low.  If  an  accident 
occurred  while  the  relays  were  inoperable, 
the  redundant  train  would  complete  the 
safety  function.  The  proposed  time  allowed 
for  the  relays  to  be  out  of  service  is  bounded 
by  the  allowable  time  for  the  diesel  to  be  out 
of  service  and  is  consistent  with  allowable 
outage  times  for  other  ES  components. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
accident. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  does  involve 
a  signiHcant  reduction  in  a  margin  of  safety. 
As  noted  in  the  basis  for  the  specification, 
every  reasonable  effort  is  and  will  continue 
to  be  made  to  maintain  all  safety 
instrumentation  operable.  If  relays  are  found 
to  t>e  inoperable  or  require  maintenance  to 
assure  their  reliability,  the  proposed 
amendment  will  allow  the  performance  of 
maintenance  in  a  reasonable  time  period. 

Allowing  the  relays  to  be  out  of  service 
creates  a  vulnerability  to  incomplete  safety 
function  actuation  or  initiation  if  a  failure 
occurs  in  the  alternate  train.  The  concern 
applies  only  for  events  accompanied  by 
degraded  offsite  p)ower.  This  change  does  not 
result  in  a  significant  reduction  in  the  margin 
of  safety  because  the  extension  in  outage  time 
allows  only  one  train  to  be  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  ft 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  May  26. 
1993 

Description  of  amendment  request: 
The  purpose  of  the  request  is  to  change 
the  plant  Technical  Specifications  (TS) 
to  correct  the  definition  of  flood  stage. 
The  present  TS  still  reference  the  Nagle 
Street  Bridge  in  Harrisburg.  Because  this 
bridge  was  underwater  during  the  1972 
flooding,  the  reference  datum  point 


location  will  be  speciHed  as  the 
Susquehanna  River  Gage  at  Harrisburg. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  is 
administrative  in  nature:  the  USGS  (United 
States  Geological  Survey)  designation  and 
gage  location  for  measuring  mean  sea  level 
datum  at  Harrisburg  was  changed.  Therefore, 
the  revised  TS  no  longer  identifies 
specifically  the  Nagle  Street  Bridge  Gage  as 
the  reference  for  river  level.  The  gage  of 
reference  is  the  Susquehanna  River  Gage  at 
Harrisburg.  The  mean  sea  level  elevations 
previously  identified  as  the  action  initiation 
levels  for  the  emergency  and  surveillance 
procedures  remain  the  same. 

2.  Op)eration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  change  has  no 
impact  on  plant  operation  as  described 
above.  Reaction  to  increasing  river  level  will 
he  in  accordance  with  controlling 
procedures.  They  will  not  be  changed,  except 
for  correctly  identifying  the  USGS 
designation  and  location  for  the  Harrisburg 
Gage  as  a  result  of  this  revision  to  the  TS. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
accident. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  This  change  does  not  result  in  a 
reduction  in  the  margin  of  safety  since  there 
is  no  margin  of  safety  associated  with  the 
mean  sea  level  elevation  of  the  Susquehanna 
River  for  TMM.  If  a  margin  of  safety  were 
presumed  to  exist,  no  reduction  would  result 
because  of  the  proposed  amendment:  no 
physical  modification  to  the  plant,  its  flood 
protection  dikes  or  equipment,  or 
procedurally  prescribed  actions  resulted  from 
the  proposed  amendment. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr..  Esquire.  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 
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NBC  Project  Director.  John  F.  Stolz 

GPU  Nuclear  Coqxiratioa.  et  aL, 
Docket  No.  50-289.  Three  Mile  Island 
Nuclear  Station.  Unit  No.  1.  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  August  9. 
1993 

Description  of  amendment  request: 
The  pur{>ose  of  the  request  is  to  change 
the  plaint  Technical  Specifications  to 
support  compliance  with  the  new 
requirements  of  the  revised  10  CFR  Part 
20.  These  changes  are  predominantly 
administrative. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significani  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  revisions  to  the  liquid 
release  rate  limits  and  bases  and  gaseous 
effluent  bases  will  not  result  in  a  change  in 
the  types  or  amounts  of  effluents  released  nor 
will  there  be  an  increase  in  individual  or 
cumulative  radiation  exposures.  In  addition, 
these  changes  do  not  impact  the  operation  or 
design  of  any  plant  stnicturps.  systems  or 
components.  These  char.ges  ensure 
compliance  with  10  CFR  50.36a  and  10  CFR 
50  Appendix  I  and  result  in  levels  of 
radioac-tjve  materials  in  effluents  being 
maintained  |as  low  as  is  reasonably 
achievable]  (ALARA).  The  revision  to  the 
high  radiatioo  area  controls  and  dose 
measurefnent  distance  wiii  ensure  areas  are 
conservatively  posted  as  high  radiation  a.'eas 
in  compliance  with  10  CFR  20.1601(a)(1)  and 
provide  controls  to  ensure  individuals  are 
not  overexposed.  Other  proposed  changes 
consist  of  revisions  to  10  CFR  20  references 
to  recognize  the  new  section  numbers,  and 
administrative  controls  for  record  keeping  to 
maintain  compliance  with  the  new  Part  20. 
These  changes  will  not  result  in  a  change 
to  plant  design  or  operation.  Therefore,  it  can 
be  concluded  that  the  proposed  changes  do 
not  involve  an  increase  in  the  probability  or 
conscqueaces  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  affect  the 
plant  design  or  operation  nor  do  tiiey  result 
in  a  change  to  the  configuration  of  any 
equipment.  There  will  be  no  change  in  tj-pes 
or  iocrease  in  the  amount  of  effluents 
released  offsite. 

Therefore,  this  proposed  change  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated- 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 


involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  revisions  do  not  involve  any 
change  in  the  types  or  increase  in  the  amount 
of  effluents  released  offsite.  The  proposed 
changes  do  not  involve  any  actual  change  in 
the  methodology  used  in  the  control  of 
radioactive  wastes  or  radiological 
environmental  monitoring.  The  methodology 
that  will  be  used  in  the  control  of  radioactive 
effluents  and  calculation  of  effluent  monitor 
setpoints  will  result  in  the  same  effluent 
release  rate  as  the  current  methodology  now 
beinjg  used.  The  operational  flexibility 
needed  for  effluent  releases  allows  the  use  of 
limits  as  proposed.  In  addition,  the  changes 
in  measurement  distances  for  determination 
of  high  radiation  areas  will  not  result  in  an 
increase  in  individual  or  cumulative 
occupational  radiation  exposures  since  it  will 
result  in  a  more  conservative  identification  of 
high  radiation  areas.  Compliance  with  the 
limits  of  the  new  10  CFR  20.1301  w  ill  be 
demonstrated  by  operating  within  the  limits 
of  10  CFR  50  Appendix  I  and  40  CFR  190. 
Thus,  operation  of  the  facility  in  accordance 
with  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Locny  Public  Document  Room 
location:  Goven:ment  Publications 
Section.  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire.  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NP.C  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporstion.  et  aL, 
Docket  No.  50-289,  Three  Miie  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  August 
24. 1993 

Description  of  amendment  request: 
The  purpose  of  the  request  is  tc  change 
the  plant  Technical  Specifications  to 
adopt  the  Standard  Technical 
Specincation  provision  that  allows  a 
period  of  24  hoiu^  to  complete  a 
surveillance  requirement  upon  the 
discovery  that  the  surveillance  has  been 
missed.  NRG  Generic  Letter  No.  87-09 
encouraged  nuclear  power  plant 
licensees  to  adopt  this  provision. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significaDt  hazards 


consideration,  windti  is  presented 
below: 

1.  Operation  of  the  faci  lity  in  accordaoce 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  changes  only  affect  administrative 
requirements  regarding  the  performance  of 
surveillances.  This  change  will  allow  a  24 
hour  delay  period  for  the  performance  of  a 
surveillance  when  it  is  discovered  that  the 
surveillance  has  not  been  performed  within 
the  required  frequency.  There  is  minimal 
safety  significance  associated  with  a  delay  of 
24  hours  in  completing  the  required 
surveillance,  particularly  due  to  the  fact  that 
the  most  prolHible  result  of  any  particular 
surveillance  performed  is  the  successful 
verification  of  conformance  with  tiie 
requirements. 

2.  Operation  of  the  facility  in  arojrdanco 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  changes  only  affect 
administrative  requirements  regarding  tfie 
performance  of  surveillances  to  allow  a  24 
hour  delay  period  when  it  is  discovered  that 
a  surveillance  has  been  missed.  No  changes 
to  plant  equipment  or  operation  are  affected. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety  since  tlie  change  contained  in  the 
proposed  amendment  does  not  change  any 
existing  safety  margins. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Govemmani  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

sac  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation.  e(  aL, 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station.  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  August 
26. 1993 

Description  of  amendment  request: 
The  purpose  of  the  request  is  to  change 
the  plant  Technical  Specifications  to 
allow  limited  fuel  reconstitution 
consistent  with  NTIC  Generic  Letter  90- 
02.  Supplement  1.  Such  reconstitution 
may  be  appropriate  in  the  event  of  a 
leaking  fuel  rod.  in  which  case  the  fuel 
rod  would  be  r^laced  wKh  a  stainless 
steel  or  zirconium  alloy  filler  rod. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a. significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  only 
permits  the  limited  substitution  of  filler  rods 
for  fuel  rods  in  fuel  assembli-'s  in  accordance 
with  the  NRC-approved  Babcock  &  Wilcox 
Fuel  Ck)mpany  (BWFC)  fuel  assembly 
reconstitution  methodolofv  described  in 
BAW-2149.  Allowing  this  substitution  for 
fuel  rods  that  are  found  to  be  leaking  during 
a  refueling  or  are  possible  sources  of  future 
leakage  will  result  in  reductions  in  future 
occupational  radiation  exposure  and  plant 
radiological  releases.  Therefore,  this  change 
does  not  increase  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
crrate  the  possibility  of  a  new  or  different 
ki'id  of  accident  from  any  accident 
priviously  evaluated.  Substitution  of  filler 
ro  Is  is  permitted  in  accordance  with  NRC- 
ap  proved  BWFC  fuel  assembly  reconstitution 
m  'thodology  described  in  BAW-2149. 

3.  Operation  of  the  facility  in  accordance 
w  th  the  proposed  amendment  would  not 

ir  volve  a  significant  reduction  in  a  margin  of 
s  ifety.  Sul>stitution  of  filler  rods  is  permitted 
ill  accordance  with  NRC-approved  BWFC 
fuel  assembly  reconstitution  methodology 
described  in  BAW-2149.  This  methodology 
preserves  existing  fuel  design  and  safety 
limits.  Therefore,  it  is  concluded  that 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  crnsideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NBC  Project  Director:  John  F.  Stolz 


Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  October 
21, 1993 

Description  of  amendment  request: 
The  licensee  has  requested  to  modify 
Technical  Specification  6.5.2.8, 
"Audits",  to  remove  the  prescriptive 
frequency  of  the  required  audits.  The 
licensee  proposes  that  the  Irequency  be 
removed  in  order  to  allow  performance 
based  inspection  frequencies.  This  is 
consistent  with  NUREG-1431, 
"Standard  Technical  Specifications  - 
Westinghouse  Plant"  (September  1992). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  projxjsed  amen<iment  does  not 
increase  the  protwbility  of  an  accident 
previously  evaluated  because  it  does  not 
impact  the  abnormal  operational  transients  or 
the  design  basis  accidents  analyzed  to 
demonstrate  that  the  plant  can  he  operated 
without  undue  risk  as  identified  in  UFSAR 
Chapter  15,  in  Environmental  Report  Chapter 
7,  and  in  Probabilistic  Safety  Assessment 
Section  5.0. 

The  proposed  amendment  does  not 
increase  the  consequences  of  an  accident 
previously  evaluated  because  it  does  not 
degrade  or  prevent  actions  assumed  to  be 
taken  during  an  accident  described  in  the 
UFSAR.  It  does  not  alter  any  assumptions 
made  or  conclusions  reached  in  evaluating 
the  consequences  of  an  accident  in  the 
UFSAR.  It  does  not  play  a  direct  role  in 
mitigating  the  radiological  consequences  of 
an  accident  dose  nor  does  it  result  in  any 
increase  in  accident  dose  as  described  in  the 
UFSAR. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  6t)m  any  previously  evaluated. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evaluated 
because  it  does  not  impact  the  abnormal 
operational  transients  or  design  basis 
accidents  analyzed  to  demonstrate  that  the 
plant  can  he  operated  without  undue  risk  as 
identified  in  UFSAR  Chapter  15.  in 
Environmental  Report  Chapter  7,  and  in 
Probabilistic  Risk  Safety  Assessment  Section 
5.0. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  amendment  does  not  reduce 
the  mai:gin  of  safety  as  defined  in  the  basis 


for  any  Technical  Specification  because  the 
change  only  affects  the  Technical 
Specifications  Administrative  Controls. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Boom 
location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger, 
P.C,  1615  L  Street,  NW,  Washington, 
DC  20036 

NBC  Project  Director:  Suzanne  C. 
Black 

Northeast  Nuclear  Enei^  Company,  et 
al..  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
September  24, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  listing  of  "Enclosure 
Building  Bypass  Leakage  Paths"  from 
the  Technical  Specifications,  and  would 
make  a  number  of  editorial  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  [significant  hazards  consideration] 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed. 

The  proposed  changes  to  allow  Table  3.6- 
1  to  be  removed  frtim  the  Technical 
Specifications  and  added  to  OP-3273  will  not 
affect  existing  technical  specification 
requirements  or  those  components  to  which 
they  apply.  Operability  and  surveillance 
requirements  are  still  retained  in  the 
Technical  Specifications.  The  revisions  to  the 
Bases  Section  for  tables  removed  by 
Amendment  28  allow  these  lists  to  be  added 
to  (Operating  Procedures]  OP-3273.  Revisions 
to  thpse  lists  will  be  evaluated  in  accordance 
with  10CFR50.59  and  are  also  reviewed  and 
approved  by  the  PGRC  IPIant  Operations 
Review  Committee].  The  balance  of  the 
proposed  changes  also  make  various  editorial 
corrections  to  the  Millstone  Unit  No.  3 
Technical  Specifications.  These  changes  are 
designed  to  improve  overall  clarity  and 
quality  within  the  Millstone  Unit  No.  3 
Technical  Specifications.  The  nature  of  these 
changes  is  such  that  no  adverse  effects  on 
safety  can  result.  Therefore,  the  proposed 
changes  will  not  increase  the  probability  or 
consequences  of  an  accident. 
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2.  Create  the  possibility  of  a  «ew  or 
different  kind  of  accident  froin  any 
prcvioucly  evaluated. 

There  are  no  new  failure  modes  associated 
with  the  proposed  changes.  Since  the  plant 
will  continue  to  operate  as  designed,  the 
proposed  changes  will  not  modify  the  plant 
response  to  the  point  where  a  new  accident 
can  be  considered. 

3.  Involve  a  significant  reduction  in  raaq^tn 
of  safety. 

The  proposed  changes  do  not  have  any 
adverse  impact  on  the  protective  boundaries, 
nor  do  they  affect  the  consequences  of  any 
accident  previously  analyzed.  The  proposed 
changes  to  remove  Table  3.6-1  from  the 
Technical  SpeciHcations  will  not  affect 
existing  technical  specification  requirements 
or  those  components  to  which  they  apply. 
Operability  and  surveillance  requirements 
are  retained  in  the  Technical  Specifications. 
The  revision  to  the  Bases  Sections  for  the 
lists  removed  by  Amendment  28  allow 
incorporation  into  OP-3273.  This  will  allow 
for  the  ability  to  revise  these  lists  more 
frequently  than  currently  afforded  by  the 
FSAR.  Revisions  to  these  lists  will  be 
reviewed  in  accordance  with  1(JCFR50.59. 
Additionally,  a  PORC  review  of  the  proposed 
changes  is  also  performed.  Therefore,  the 
proposed  changes  will  not  impact  the  margin 
of  safety  at  defined  in  any  Technical 
Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review.  It  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard,  City 
Place.  Hartford,  Connecticut  06103- 
3499. 
NBC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
September  30, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by 
increasing  the  minimum  volume  of  fuel 
oil  required  to  be  stored  in  the 
emergency  diesel  generator  (EDG)  day 
tank  from  205  gallons  to  278  gallons, 
and  would  clarify  the  bases  for  the  EDG 
fuel  oil  storage  lank  and  day  tank 
minimum  fuel  oil  volume  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  wrhich  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  revise  Technical 
Specifications  3.8.1. l.b.l  and  3.8.1. 2.b.l  by 
increasing  the  minimum  fuel  oil  volume 
stored  in  the  EDG  day  tank  will  extend  the 
length  of  time  that  the  corresponding  EDG 
may  run.  without  replenishing  the  fuel  oiL 
The  EDG  run-time  will  be  extended  from  23 
minutes  to  approximately  27  minutes.  The 
EDG  run-time  calculation  considered  usable 
volume,  vortexing.  and  instrument  accuracy. 
The  proposed  changes  have  no  effect  on  EDG 
operation  and  reliability;  therefore,  there  is 
no  effect  on  the  probability  or  consequences 

of  an  accident  previously  evaluated. 

•  •  • 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  EDGs  are  required  to  operate  in 
response  to  a  loss  of  offsite  power.  Therefore, 
the  proposed  changes  to  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  io  a 
margin  of  safety. 

The  proposed  changes  to  revise  Technical 
Specifications  3. 8.1. l.b.l  and  3.8.1. 2. b.l  mil 
increase  the  minimum  volume  of  fuel  oil 
required  to  be  stored  in  the  EDG  day  Unk 
fi^m  205  gallons  to  278  gallons.  When  usable 
volume  is  considered,  the  EDG  run-time  will 
be  extended  frtim  23  minutes  to 
approximately  27  minutes.  Thus,  these 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day,  Berry  &  Howard.  City 
Place,  Hartford,  Connecticut  06103- 
3499. 

NBC  Project  Director:  John  F.  Stolz 

Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
September  15. 1993 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  (TS)  would 


implemerrt  Generic  Letters  (GLs)  86-10 
and  86-12.  This  would  remove  some  of 
the  fire  protection  TS  and  place  these 
parts  in  the  Updated  Safety  Analysis 
Report  (USAR).  The  licensees 
amendment  is  in  response  to  these  GLs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve 
significant  hazards  considerations  because 
operation  of  Fort  Calhoun  Station  Unit  No.  1 
in  accordance  with  these  changes  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  administrative  in 
nature,  in  that  it  moves  the  requirements  of 
the  Fire  Protection  Program  from  the  TS  to 
the  USAR  aiui  implementing  procedures, 
following  guidance  conUined  in  Generic 
Letter  (CL)  88-12.  The  proposed  change  will 
not  revise  the  requirements  for  fire  protection 
equipment  operability.  testing  or  inspections 
but  merely  transfers  them  to  the  USAR  in 
accordance  with  GL  88-12  Minor  editorial 
changesCsucb  as  changing  "penetration  fire 
twrriers"  to  "fire  barriers")  are  being 
proposed  to  the  technical  specifications 
when  they  are  moved  to  the  USAR.  In 
addition,  a  requirement  to  establish  a 
continuous  fire  watch  within  one  hour  will 
be  added  to  compensatory  measures  for 
inoperable  halon  systems.  The  current 
specifications  only  contain  the  requirement 
for  a  continuous  fire  watch  with  no  time 
limit  for  implementation.  These  changes  are 
for  clarification  and  do  no  change  the  intent 
of  the  specifications. 

The  special  reporting  requirements 
associated  with  limiting  conditions  for 
operations  (sic)  for  fire  protection  systems 
(Specification  5.9.3. h)  will  not  be 
incorporated  into  the  USAR.  However,  a  new 
paragraph  has  been  added  to  the  Technical 
Specifications  which  requires  reporting  of 
deficiencies  in  the  Fire  Protection  Program 
which  would  meet  the  reportability  criteria 
of  10  CFR  50.73.  In  addition,  paragraphs  are 
proposed  which  require  written  procedures 
for  the  implementation  of  Fire  Protection 
Program  requirements  and  review  of  these 
procedures  by  the  Plant  Review  Committee 
and  Safety  Audit  and  Heview  Committee. 
As  fire  protection  requirements  are  only 
being  relocated  and  clarified  following  the 
guidance  of  Generic  Letters  86-10  and  88-12. 
the  proposed  change  does  not  involve  a 
significant  increase  in  ti.e  probability  or 
consequences  of  an  ac(  ident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  does  not  involve  any 
physical  alteration  of  p!,int  configurations, 
changes  to  setpoints,  or  operating  parameters. 
It  is  an  administrative  change  that  retains  the 
existing  fire  protection  requirements  and 
relocates  these  requirements  imm  the 
Technical  Specifications  to  the  USAR; 
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therefore,  it  does  not  create  the  possibility  of 
•  new  or  different  kind  of  accident. 

(3)  Involve  a  signiricant  reduction  in  a 
margin  of  safety. 

The  proposed  change  follows  guidance 
contained  in  Generic  Letters  66-10  and  88-12 
for  incorporating  the  Fire  Protection  Program 
into  the  USAR.  A  license  condition  will  be 
implemented  that  will  require  that  no 
changes  can  be  made  to  the  Fire  Protection 
Program  that  will  adversely  affect  the  ability 
to  achieve  or  maintain  safe  shutdown  in  the 
event  of  a  fire  without  prior  NRC  approval. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby.  and  MacRae,  1875  Connecticut 
Avenue,  N.W.,  Washington.  D.C.  20009- 
5728 

NRC  Project  Director  William  D. 
Beckner 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2.  Luzerne  County. 
Pennsylvania 

Date  of  amendment  request:  October 
8, 1993 

Description  of  amendment  request: 
The  amendments  would  revise  the 
existing  definition  of  CHANNEL 
CAUBRATION  in  Technical 
Specification  1.4  to  allow  in-place 
qualitative  methods  to  be  used  to  verify 
resistance  temperature  detector  (RTD)  or 
thermo-couple  sensor  behavior. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  administrative  in 
nature  and  does  not  involve  any  change  to 
the  configuration  or  method  of  operation  of 
any  plant  equipment  that  is  used  to  mitigate 
the  consequences  of  an  accident  nor  alter  the 
conditions  or  assumptions  in  any  of  the  Final 
Safety  Analysis  (FSAR)  accident  analyses. 
The  revised  definition  eliminates 
unnecessary  and  potentially  damaging 
removal  of  RTD  or  thermocouple  sensors  in 
order  to  perform  calibrations  that  are  not,  as 


outlined  above  |See  application  dated 
October  8, 1993),  technically  possible. 

Therefore,  it  can  be  concluoed  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  failure  modes  have  been  defined 
for  any  plant  system  or  component  important 
to  safety  nor  has  any  new  limiting  failure 
been  identified  as  a  result  of  the  proposed 
changes.  T;  ere  will  be  no  change  in  the 
requirement  to  assess  the  entire  RTD  or 
thermocouple  channel  behavior  including 
the  sensor,  alarm,  display,  and/or  trip 
function.  Therefore,  it  can  be  concluded  that 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  is  administrative  in 
nature.  Assessment  of  channel  behavior  will 
continue  to  be  required.  The  additions  to  the 
CHANNEL  CALIBRATION  definition  will 
provide  greater  flexibility  in  the  use  of  the 
provision  for  surveillance  testing,  and  have 
no  adverse  effect  on  safety.  Also,  the  in-place 
qualitative  assessment  obviates  the  need  to 
remove  the  RTD's  or  thermocouples,  thereby 
eliminating  the  possibility  of  damaging  them 
during  removal.  Therefore,  it  can  be 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  |ay  Silberg, 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW.. 
Washington.  DC  20037 

NBC  Project  Director:  Larry  E. 
Nicholson 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388, 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Luzerne  County,  Pennsylvania 

Date  of  amendment  request: 
September  14. 1993 

Description  of  amendment  request: 
The  amendment  would  revise  the 
requirements  in  Technical  Specification 
Sections  3.6.1.8  and  4.6.1.8  to  allow 
continued  operation  during  the  current 
fuel  cycle  or  until  the  next  unit 
shutdown  with  inboard  suppression 
chamber  purge  valve  HV-25703 
inoperable. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Compensatory  actions  are  delineated  and 
discussed  above,  and  have  been  included  in 
the  attached  proposed  Technical 
Specifications.  These  actions,  coupled  with 
the  expected  reliability  of  the  HV25704  valve 
since  it  1)  will  not  be  cycled,  2)  will  undergo 
accelerated  leak  rate  testing  with  a  more 
sU-ingent  acceptance  criterion,  and  3)  has  a 
good  leak  rate  test  history,  will  combine  to 
ensure  the  containment  isolation  function  is 
dependable  for  the  penetration  of  concern. 

The  dependability  of  the  containment 
isolation  function  will  also  serve  to  ensure 
that  the  integrity  of  the  SGTS  is  not 
threatened  due  to  a  postulated  event  which 
would  pressurize  this  penetration. 

Based  on  the  above,  neither  the  probability 
nor  the  consequences  of  an  accident 
previously  evaluated  is  significantly 
increased  by  the  proposed  change. 

2.  Create  the  (x>ssibility  of  a  now  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

All  efforts  associated  with  this  proposal  are 
aimed  at  ensuring  containment  isolation 
dependability.  These  compensatory  actions 
will  be  performed  under  strict  administrative 
controlled  (controls)  for  a  temporary  period 
of  time  in  order  to  ensure  that  the  penetration 
of  concern  will  be  isolated  when  necessary. 

Failure  of  these  actions  will  not  create  any 
different  type  of  event  from  failure  of  the 
normal  isolation  function. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

As  described  in  1.  above,  the  compensatory 
actions  to  ensure  the  dependability  of  the 
containment  boundary  are  sufficient  to 
ensure  that  a  significant  reduction  in  a 
margin  of  safety  will  not  occur. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW.. 
Washington.  DC  20037 

NRC  Project  Director:  Larry  E. 
Nicholson,  Acting 
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Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  October 
19. 1993 

Description  of  amendment  request: 
The  licensee  has  requested  an 
amendment  to  the  Technical 
Specifications  (TS)  to  revise  Section  6.0 
(Administrative  Controls).  Specifically, 
the  Safety  Review  Committee  (SRC) 
membership  requirement  (specified  in 
TS  6.5.2.2)  would  be  revised  to  reflect 
the  recent  organizational  change  at  the 
licensee's  corporate  office  which 
eliminated  the  position  of  Vice 
President  -  Nuclear  Support.  In 
addition,  the  SRC  records  preparation 
and  distribution  requirements  (specified 
in  TS  6.5.2.10)  w  uld  be  revised  to  be 
consistent  with  NUREG-1431. 
"Westinghouse  Standard  Technical 
Specifications." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 
Response: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  analyzed 
accident.  The  proposed  changes  of  the  SRC 
membership  represent  minor  adjustments 
that  do  not  alter  the  SRC  function  or  the 
responsibilities  of  individual  SRC  members. 
The  specific  responsibilities  of  the  SRC  as 
stated  in  Technical  Specification  6.5.2.7  are 
not  affected.  The  proposed  changes  to  the 
reporting  requirements  provide  a  more 
appropriate  time  frame  for  issuing  records  of 
SRC  activities  and  are  consistent  with  the 
VVSTS  lNUREG-1431,  "Westinghouse 
Standard  Technical  Specifications'). 
Therefore,  the  role  of  the  SRC  as  an 
independent  reviewer  of  safety  and 
regulatory  aspects  of  plant  operations 
remains  unchanged  and  SRC  activities 
continue  to  be  conducted  in  accordance  with 
the  provisions  of  ANSI  N18.7  [American 
National  Standard  (ANSI)  N18.7-1972, 
"Administrative  Controls  for  Nuclear  Power 
Plants').  This  insures  that  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  a  previously  analyzed  accident. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 
Response; 


The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  they  do  not  affect  plant 
equipment  or  operation.  The  proposed 
changes  are  administrative  in  nature  and  do 
not  alter  the  SRC  function  or  the 
responsibilities  of  its  members.  SRC  activities 
will  continue  to  be  conducted  in  accordance 
with  the  provisions  of  ANSI  N18.7  and  the 
role  of  the  SRC  as  an  independent  reviewer 
of  safety  and  regulatory  aspects  of  plant 
operations  will  remain  unchanged. 
Therefore,  the  proposed  changes  do  not  affect 
current  plant  configuration  or  current 
operating  practices  and  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

(3J  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

Tho  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  to  the  SRC 
membership  represent  minor  adjustment  that 
do  not  alter  the  SRC  function  or  the 
responsibilities  of  individual  SRC  members. 
The  specific  responsibilities  of  the  SRC  as 
stated  in  Technical  Specification  6.5.2.7  are 
not  affected.  The  proposed  changes  to  the 
reporting  requirements  provide  a  more 
appropriate  time  frame  for  issuing  records  of 
SRC  activities  and  are  consistent  with  the 
WSTS.  Therefore,  the  role  of  the  SRC  as  an 
independent  reviewer  of  safety  and 
regulatory  aspects  of  plant  op>erations 
remains  unchanged  and  SRC  activities  will 
continue  to  be  conducted  in  accordance  with 
the  provisions  of  ANSI  N18.7.  This  insures 
that  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NBC  Project  Director  Robert  A.  Capra 

Saxton  Nuclear  Experimental 
Corporation,  Docket  No.  50-146,  Saxton 
Nuclear  Facility,  Bedford  County. 
Pennsylvania 

Date  of  amendment  request:  June  23, 
1993 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
the  technical  specifications  to  allow 
characterization  activities  associated 
with  the  decommissioning  of  the  Saxton 
Nuclear  Facility  to  occur. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve 
a  significant  hazards  consideration 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Power  generation  at  the  Saxton  Nuclear 
Experimental  Corporation  (SNEC)  facility 
was  terminated  in  May  1972.  The  reactor  has 
been  defueled  and  the  reactor  coolant  system 
drained.  Since  activities  associated  with 
characterization  of  the  facility  are  not 
operational  in  nature  and  the  equipment 
remaining  at  the  focility  is  non-functional, 
there  will  be  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

For  the  reasons  provided  in  1  above,  the 
possibility  of  a  new  or  different  type  of 
accident  from  those  previously  evaluated  in 
the  Final  Safety  Analysis  Report  (FSAR)  will 
not  be  created  by  the  implementation  of 
activities  permitted  by  the  approval  of  this 
amendment  request. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

No  mai^gins  of  safety  exist  that  are  relevant 
to  the  equipment  remaining  at  the  facility.  As 
a  result,  activities  involved  in 
characterization  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Saxton  Community  Library,     » 
911  Church  Street.  Saxton.  ^ 

Pennsylvania  16678 

Attorney  for  the  Licensee:  Ernest  L 
Blake,  Jr.,  Esquire.  Shaw,  Pittman,  Potts, 
and  Trowbridge,  2300  N Street,  N.W., 
Washington,  D.C.  20037 

NBC  Project  Director:  Seymour  H. 
Weiss 

Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests: 
September  30. 1993 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise 
Technical  Specification  (TS)  3/4.3.2. 
"Engineered  Safety  Features  Actuation 
Systems."  This  proposed  change  reflects 
the  planned  enhancement  to  the 
degraded  voltage  protection  scheme  to 
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protect  against  the  recently  recognized 
possibility  of  sustained  degraded  grid 
voltage  conditions. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

This  proposed  change  reflects  separation  of 
the  loss  of  voltage  and  degraded  voltage 
function  into  separate  Emergency  Safiety 
Features  Actuation  Systems  (ESFAS) 
schemes.  This  configuration  meets  the  intent 
of  Standard  Review  Plan,  Section  8.3,  PSB- 
1.  Instrumentation,  trip  setting,  response 
time,  and  siuveillance  requirements  are 
added  for  the  new  schemes.  The  new 
configuration  accomplishes  both  the  existing 
loss  of  voltage  and  degraded  voltage  trip 
functions. 

In  addition,  for  loss  of  voltage  and 
degraded  voltage  conditions  following  a 
Safety  Injection  Actuation  Signal  (SIAS),  the 
affected  unit  is  connected  to  the  standby 
power  source  without  first  attempting  to 
connect  to  the  alternate  preferred  power 
source  through  the  cross-tie  to  the 
companion  unit,  thus  ensuring  that  power  is 
available  within  10  seconds  following  the 
SIAS.  This  is  accomplished  by  the  new  trip 
functions  Loss  of  Voltage  Signal  (LOVS)  with 
SIAS  and  Degraded  Grid  Voltage  with  SIAS 
Signal  PGVSS). 

While  automatic  transfer  to  the  alternate 
preferred  power  source  is  normally  desirable 
during  undervoltage  conditions,  the 
proposed  configuration  is  necessary  because 
following  the  SIAS  there  is  the  possibility  of 
the  alternate  preferred  power  source  being  in 
a  degraded  condition,  resulting  in  a  delay 
before  power  becomes  available  to  safety- 
related  equipment.  The  projxwed 
configuration  assures  that  this  delay  will  not 
occur  and  power  is  available  to  safety-related 
equipment  within  the  time  allowed  by  the 
safety  analyses.  Therefore,  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evaluated? 

Response:  No 

This  proposed  change  reflects  separation  of 
the  loss  of  voltage  and  degraded  voltage 
function  into  separate  ESF.\S  relays.  The 
proposed  TSs  ior  the  new  configuration 
maintain  the  same  instrumentation  and 
surveillance  requirements  as  the  existing  TS 
with  the  exception  of  the  applicability  of  the 
[SusUined  Deeded  Voltage  Signal]  SDVS 
OPERABILITY  requirements.  SDVS  is  not 
required  to  be  OPERABLE  when  the 
emergency  diesel  generator  (EDG)  is  parallel 
to  the  offsite  source  or  is  supplying  the  4.16 
kV  Oass  IE  bus  because  an  undervoltage  trip 


for  a  degraded  condition  is  not  desirable 
when  the  standby  power  source  is  already  in 
use.  The  LOVS  and  DGVSS  will  remain 
OPERABLE.  Control  room  annunciation  of 
bus  low  voltage  is  provided  to  cause  opterator 
action  to  separate  the  EDG  and  the  offsite 
power  source. 

The  proposed  voltage  setting  of  3675  V  for 
the  loss  of  voltage  trip  is  identical  to  the 
bounding  value  of  the  range  of  voltage 
settings  in  the  existing  Figure  3.3-1.  The 
proposed  allowable  value  range  of  3534  V  to 
3796  V  for  the  loss  of  voltage  trip  is  based 
on  the  existing  trip  setting  plus  or  minus  a 
3.3%  tolerance.  The  proposed  trip  value  of 
4228  V  for  the  degraded  voltage  signal 
provides  assurance  that  adequate  voltage  is 
seen  at  the  terminals  of  all  safety-related 
equipment.  The  allowable  value  range  of 
4181  V  to  4275  V  for  the  degraded  voltage 
trip  is  based  on  the  4228  V  trip  value  plus 
or  minus  a  47  V  tolerance. 

The  proposed  response  time  for  the  loss  of 
voltage  signal  is  a  bounding  value  to  replace 
the  time  voltage  curve  of  Figure  3.3-1.  which 
is  being  deleted  by  this  proposed  change.  For 
a  complete  loss  of  voltage  (0.0  V).  a  loss  of 
voltage  signal  will  be  generated  within  1.05 
seconds.  The  proposed  response  time 
requirement  for  degraded  voltage  of  135 
seconds  ensiires  that  permanently  connected 
Qass  IE  equipment  will  not  be  damaged.  The 
response  time  of  6.14  seconds  for  the  DGVSS 
wiU  also  ensure  that  if  a  degraded  voltage 
condition  exists  with  SIAS,  the  4.16  kV  Gass 
IE  bus  will  transfer  directly  to  the  standby 
power  mode  within  10  seconds.  The 
proposed  Notes  9  and  10  to  Table  3.3-5  are 
clarifications  only. 

The  two-out-of-four  actuation  logic 
provides  protection  against  spurious 
actuation.  The  additional  functions  of 
DGVSS,  LOVS  with  SIAS  and  Sustained 
Degraded  Voltage  Signal  (SDVS)  with  SIAS 
provide  a  faster  transfer  to  standby  pxiwer 
under  SIAS  conditions.  The  new 
configuration  meets  the  requirement  of 
General  Design  Criterion  17  in  that  one 
ofbite  circuit  will  be  immediately  available 
following  a  Loss  of  Coolant  Accident. 
Therefore,  there  is  no  possibility  of  a  new  or 
diflierent  type  of  accident  than  any  previously 
evaluated. 

3.  Will  operation  of  the  facility  according 
to  this  proftosed  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No 

The  DGVSS,  LOVS  with  SL\S  and  SDVS 
with  SIAS  will  provide  a  faster  and  more 
reliable  transfer  to  standby  power  than  the 
existing  configuration.  The  proposed  TS 
changes  provide  instTumentation,trip  setting, 
response  time,  and  siuveillance  requirements 
consistent  with  the  existing  design  and  the 
appropriate  regulatory  documents. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment 
requestsinvolve  no  significant  hazards 
consideration. 

Loco]  Public  Document  Room 
location:  Main  Library,  University  of 


California,  P.  O.  Box  19557,  Irvine, 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company,  P.  O.  Box  800, 
Rosemead,  California  91770 

NRC  Project  Director:  Theodore  R. 
Quay 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request:  July  19. 
1993  (TS  334) 

Description  of  amendment  request: 
The  proposed  amendment  revises 
technical  specification  3.6.B/4.6.B, 
"Coolant  Chemistry,"  and  the  associated 
bases  to  relocate  the  reactor  coolant 
chemistry  limits  and  associated 
sampling  requirements  fit)m  the  Browns 
Ferry  Nuclear  (BFN)  technical 
specifications  to  the  BFN  chemistry 
program  when  the  reactor  vessel  is 
defueled.  For  conditions  in  which  fuel 
is  in  the  reactor,  the  proposed 
amendment  (1)  revises  Specification 
3.6.B/4.6.B  and  the  associated  bases  for 
Unit  3  to  make  it  consistent  with  the 
Units  1  and  2  Specification  3.6.B/4.6.B 
and  (2)  clarifies  some  of  the 
requirements  for  Units  1  and  2  to  ensure 
consistency  throughout  the  technical 
specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  detenni nation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  si^ificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  revise  Unit  3 
Specification  3.6.B/4.6.B  and  the  associated 
bases  to  make  it  consistent  with  the  Units  1 
and  2  Specification  3.6.B/4.6.B.  The  changes 
Include  1)  a  reduction  of  the  conductivity 
limit  and  the  maximum  time  allowed  to 
exceed  the  conductivity  and  chloride  limits; 
2)  a  requirement  to  control  and  measure  the 
pH;  and  3)  clarification  of  the  requirements 
for  the  various  operating  modes. 

The  proposed  changes  revise  Units  1  and 
2  Specification  3.6.B/4.6.B  and  the  associated 
bases  to  ensure  consistent  requirements 
throughout  the  specifirations.  The  changes 
include:  1)  clari^ing  sampling  frequency  for 
pH,  2)  clarifying  the  sampling  requirements 
when  the  continuous  monitor  is  inoperable 
and,  3)  adding  a  requirement  for  an  isotopic 
analysis  for  all  samples  taken  to  track 
elevated  iodine  levels. 

The  proposed  change  for  Units  1,2,  and  3. 
eliminates  from  the  BFN  technical 
specifications  the  reactor  coolant  chemistry 
limits  and  associated  sampling  when  there  is 
no  fuel  in  the  reactor  vessel.  During  the 
defueled  condition,  the  reactor  coolant 
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chemiislry  limits  and  monitoring  frequency 
are  controlled  by  the  "Chemistry  Program" 
which  is  under  the  BFN  10  CFR  50.59 
process  program. 

On  a  programmatic  basis,  the  reactor 
coolant  quality  and  monitoring  frequency  are 
controlled  for  all  conditions  including  the 
defueled  reactor  vessel  condition.  The 
removal  from  technical  specifications  of  the 
requirements  on  reactor  coolant  quality  and 
monitoring  for  the  defueled  condition  will 
not  eliminate  the  requirement  from  the 
chemistry  program.  Thus,  the  chemistry 
prograin  will  maintain  the  reactor  coolant 
within  the  appropriate  limits  to  ensure  that 
reactor  pressure  vessel/internals  are  not 
affected. 

The^e  changes  do  not  affect  any  of  the 
design  bases  accidents.  They  do  not  involve 
an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  revise  Unit  3 
Specification  3.6.B/4.6.B  and  its  associated 
bases  to  make  it  consistent  with  the  Units  1 
and  2  Specification  3.6.B/4.6.B.  The 
propospd  changes  revise  Units  1  and  2 
Speciftcation  3.6.B/4.6.B  and  the  associated 
Bases  to  ensure  consistent  requirements 
throughout  the  specifications.  The  changes 
include:  1)  clarifying  the  sampling  frequency 
for  pH.:  2)  clarifying  the  sampling 
requirejments  when  the  continuous  monitor 
is  inoperable  and.  3)  adding  a  requirement 
for  an  isotopic  analysis  for  samples  taken  to 
track  elevated  iodine  levels.  These  proposed 
change  (sic)  reduces  the  potential  for  human 
factor  rj^lated  errors  that  could  result  from  the 
subtle  differences  in  the  existing 
specifications. 

The  proposed  change  for  Units  1,  2.  and  3. 
eliminates  from  the  BFN  technical 
specifications  the  reactor  coolant  chemistry 
limits  and  associated  sampling  when  there  is 
no  fuel  in  the  reactor  vessel.  During  the 
defueled  condition,  the  reactor  coolant 
chemistry  limits  and  monitoring  frequency 
are  controlled  by  thVChemistry  Program" 
which  is  under  the  BFN  10  CFR  50.59 
process  program. 

No  modifications  to  any  plant  equipment 
are  involved.  There  are  no  effects  on  system 
interactions  made  by  these  changes.  They  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  an  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 
•     The  proposed  changes  revise  Unit  3 
Specification  3.6.B/4.6.B  and  its  associated 
bases  to  make  it  consistent  with  the  Units  1 
and  2  Specification  3.6.B/4.6.B.  The  changes 
include  1)  a  reduction  of  the  conductivity 
limit  and  the  maximum  time  allowed  to 
exceed  the  conductivity  and  chloride  limits; 
2)  a  requirement  to  control  and  measure  the 
pH;  and  3)  clarification  of  the  requirements 
to  address  the  various  operating  modes. 

The  proposed  changes  revise  Units  1  and 
2  Specification  3.6.B/4.6.B  to  ensure 
consistent  requirements  tliroughout  the 


specifications.  The  changes  include:  1) 
clarifying  the  sample  frequency  for  pH.  2) 
clarifying  the  sampling  requirements  when 
the  continuous  monitor  is  inoperable  and,  3) 
adding  a  requirement  for  an  isotopic  analysis 
for  all  samples  taken  to  track  elevated  iodine 
levels. 

The  proposed  change  for  Units  1.  2.  and  3. 
eliminates  the  reactor  coolant  chemistry 
limits  and  associated  sampling  when  there  is 
no  fuel  in  the  reactor  vessel.  During  the 
defueled  condition,  the  reactor  coolant 
chemistry  limits  and  monitoring  frequency 
are  controlled  by  the  "Chemistry  Program" 
which  is  under  the  BFN  10  CFR  50.59 
process  program. 

The  coolant  chemistry  technical 
specification  does  not  provide  requirements 
related  to:  1)  installed  instrumentation  used 
to  detect,  and  indicate  in  the  control  room, 
a  significant  abnormal  degradation  of  the 
RCPB  I  Reactor  Coolant  Pressure  Boundary!, 
or  2)  a  process  variable  that  is  an  initial 
condition  of  a  DBA  (Design  Basis  Accident) 
or  transient  analyses  that  either  assume  the 
failure  of  or  present  a  challenge  to  the 
integrity  of  a  FP  (Fission  Product]  barrier,  or 
3)  a  structure,  system,  or  component  that  is 
part  of  the  primary  success  path  and  which 
functions  or  actuates  to  mitigate  a  DBA  or 
transient  that  either  assumes  the  failure  of  or 
presents  a  challenge  to  the  integrity  of  a  FP 
barrier.  Therefore,  its  requirements  can  be 
relocated  to  the  BFN  Chemistry  Program. 

On  a  programmatic  basis,  the  reactor 
coolant  quality  and  monitoring  frequency  are 
controlled  for  all  conditions  including  the 
defueled  reactor  vessel  condition.  The 
removal  from  technical  specifications  of  the 
requirements  on  reactor  coolant  quality  and 
monitoring  for  the  defueled  condition  will 
not  eliminate  the  requirement  from  the 
chemistry  program.  Thus,  the  chemistry 
program  will  maintain  the  reactor  coolant 
within  the  appropriate  limits  to  ensure  that 
reactor  pressure  vessel/internals  are  not 
affected. 

Therefore,  the  changes  do  not  involve  a 
significant  reduction  in  any  margin  of  safety. 

The  NRC  staff  has  i^viewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 
Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  VVest  Summit  Hill  Drive.  ET  IIH, 
Knoxv'ille.  Tennessee  37902 

NRC  Project  Director  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 
September  28,  1993  TS  93-10 


Description  of  amendment  request: 
The  proposed  change  would  incorporate 
three  changes  to  the  Technical 
Specifications  (TS)  related  to  the  Fire 
Protection  System.  The  first  change 
would  revise  Specification  3.7.11.i.b 
that  governs  the  operability 
requirements  for  the  required  How  path 
by  substituting  general  wording  with 
more  specific  wording  to  clarify  the 
system  location  of  sectionalizing  control 
or  isolation  valves  that  must  be 
operable.  In  addition,  an  exemption  to 
TS  3.0.4  would  be  added  to  Action 
Statement  (b)  of  Specification  3.7.11.1 
that  would  allow  mode  changes  while 
the  fiow  path  is  inoperable. 

The  second  proposed  change  would 
modify  Action  Statement  (a)  of  TS 
3.7.11.2  to  address  conditions  when  the 
spray  and  sprinkler  systems  in  the 
containment  are  inoperable.  The 
proposed  change  would  specify  that  a 
continuous  or  hourly  fire  watch  is  not 
needed  in  the  containment  when 
complying  with  the  action  requirements 
of  TS  3.3.3.8.  TS  3.3.3.8  already  requires 
monitoring  of  the  containment  air 
temperature  hourly  if  a  fire  detection 
instrument  is  inoperable. 

The  third  proposed  change  would 
delete  the  reporting  requirements 
associated  with  the  fire  protection 
system  fi-om  TS  3.7.11.1.  3.7.11.2, 
3.7.11.3.  3.7.11.4.  3.7.12,  3.3.3.8,  and 
the  Bases  forTS  3/4.7.11. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 
1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TV,\s  proposed  TS  change  is  a  three-part 
change  The  first  part  provides  a  clarification 
to  the  requirements  of  the  existing  fire 
suppression  system  flow  path  operability 
(Limiting  Condition  for  Operation  [LCO] 
3.7.11.  !.b).  The  current  LCO  wording  leads  to 
misinterpretations  and  misapplication  of  the 
LCO  requirements  associated  with  flow  path 
when  isolating  portions  of  SQN's  fire 
protection  system  for  preplanned 
maintenance  or  testing.  This  has  resulted  in 
unnecessary  entries  into  multiple  fire 
protection  LCOs  and  multiple  action 
requirements.  TVA's  proposed  amendment 
modifies  LCO  3.7.1l.l.b  to  establish  clear 
boundaries  for  maintaining  flow-path 
operability  and  provides  a  more  appropriate 
application  of  the  LCO  requirements. 
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Ths  second  part  of  TVA's  proposed 
amendment  involves  a  change  to  Action 
Statement  (a)  of  LCO  3.7.11.2  for  spray  and/ 
or  sprinkler  systems.  The  proposed  change 
provides  additional  guidance  within  the 
action  that  obviates  the  requirement  for 
maintaining  continuous  or  hourly  fire  watch 
inside  containment  (i.e..  reactor  building  - 
reactor  coolant  |RC|  pump  area).  The 
activation  of  the  spray  and/ or  sprinkler 
system  in  the  RC  pump  area  (inside 
containment)  is  dependent  upon  operable 
fire  detection  instrumentation  in  this  area. 
The  TS  that  governs  operability  requirements 
for  the  fire  detection  instrumentation  is 
governed  by  Specification  3.3.3.8.  The  action 
requirements  of  Specification  3.3.3.8  are 
based  on  the  location  of  the  inoperable  fire 
detection  instrumentation  (outside 
containment  versus  inside  containment). 
TVA's  proposed  change  applies  the 
"location-based"  action  requirements  of 
Specification  3.3.3.8  to  the  action 
requirements  of  Specification  3.7.11.2  when 
a  spray  and/or  sprinkler  system  inside 
containment  becomes  inoperable  solely 
because  of  inoperable  fire  detection 
instrumentation. 

The  third  part  of  TVA'a  proposed  change 
is  the  elimination  of  special  repKirting 
requirements  from  SQN's  fire  protection  TSs. 
SQN  TSs  currently  contain  special  reporting 
reouirements  in  the  action  statement  of  the 
following  LCOs: 

1.  LCO  3.7.11.1.  Fire  Suppression  Water 
System 

2.  LCO  3.7.11.2.  Spray  and/or  Sprinkler 
Systems 

3.  LCO  3.7.11.3.  COj  Systems 

4.  LCO  3.7.11.4.  Fire  Hose  Stations 

5.  LCO  3.7.12.  Fire  Barrier  Penetrations 

6.  LCO  3.3.3.8.  Fire  Detection 
Instrumentation 

The  elimination  of  the  special  reporting 
requirements  reduces  an  unnecessary 
regulatory  burden  and  is  consistent  with  the 
guidance  provided  in  NRC  Generic  Letter  86- 
10,  "Implementation  of  Fire  Protection 
Requirements"  (reference  Item  E),  and 
Generic  Letter  88-12,  "Removal  of  Fire 
Protection  Requirements  from  Technical 
Specifications." 

TVA's  proposed  amendment,  as  described 
alwve,  is  administrative  in  nature  and  does 
not  affect  SQN's  ability  to  maintain  fire 
protection  at  the  site  or  achieve  and  maintain 
safe  shutdown  in  the  event  of  a  fire. 
Consequently,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

TVA's  proposed  TS  change  to  the  fire 
suppression  system  flow-path  boundaries  in 
LOO  3.7.11. l.b  does  not  alter  the  protective 
functions  or  reduce  the  level  of  fire 
protection  required  by  TSs.  The  proposed 
change  to  Action  (a)  of  LCO  3.7.11.2  for  spray 
and/or  sprinkler  systems  provides 
consistency  with  a  related  action  for  fire 
detection  instrumentation  (Action  (a)  of  LCO 
3.3.3.8).  The  proposed  change  to  remove  the 
special  reporting  requirements  from  SQN  TSs 
is  an  administrative  change  that  reduces  the 
regulatory  burden  for  TS  compliance. 


TVA's  proposed  change  does  not  result  in 
any  new  scenarios  that  would  affect  SQN's 
fire  protection  program.  Consequently,  the 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

TVA's  proposed  TS  amendment  continues 
to  maintain  TS  operability  requirements  for 
SQN's  fire  detection  instrumentation,  the  Vue 
suppression  water  system,  the  spray  and/or 
sprinkler  systems,  the  CO3  systems,  the  fire 
hose  stations,  the  yard  fire  hydrants,  and  the 
fire  barrier  penetrations.  The  performance  of 
surveillance  requirements  to  ensure 
operability  of  these  systems  is  retained  in 
TSs.  The  ability  to  achieve  and  maintain  safe 
shutdown  in  the  event  of  fire  has  not  been 
affected  by  the  proposed  TS  change. 
Accordingly,  the  proposed  change  will  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and.  based  on  thisreview.  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  propose*||  determine  that  the 
amendment  request  invohres  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
yocofion;  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  |. 
Hebdon 

Previoasly  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  ugnifkant 
Hazards  Coastdcratioa  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Arizona  Public  Service  Company, 
Docket  No.  STN  50-528,  Palo  Verde 
Nuclear  Generating  Station,  Unit  1, 
Maricopa  County,  Arizona 

Date  of  amendment  request: 
September  8. 1993 

brief  description  of  amendment:  The 
proposed  amendment  would  add  a 


methodlogy  supplement  entitled. 
"System  80tm  inlet  Flow  Distribution." 
to  the  list  of  methods  used  to  determine 
the  core  operating  limits. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  October  15. 
1993 (58  FR  53585) 

Expiration  date  of  individual  notice: 
November  15. 1993 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  f>eriod  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washingtcm,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 
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Commonwealth  Edison  Company, 
Docket  Nos.  STN  5(M54  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Date  of  application  for  amendments: 
July  27. 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  relative  to  ventilation 
flow  rates,  a  heater  dissipation  rate,  a 
testing  method,  and  a  footnote  reference 
that  is  no  longer  applicable. 

Date  of  issuance:  October  22, 1993 

Effective  date:  October  22, 1993 

Amendment  Nos.:  56  and  56 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  28. 1992  (57  FR 
48815) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  22, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Byron  Public  Library,  109  N. 
1  ranklin,  P.O.  Box  434,  Byron,  Illinois 
61010. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
August  18. 1993 

Brief  description  of  amendment:  The 
ai.iendment  modifies  the  Haddam  Neck 
Technical  Specifications  by 
permanently  removing  the  ability  for 
Haddam  Neck  Plant  to  operate  with 
three  loops  while  in  Modes  1  or  2. 

Date  of  issuance:  October  27. 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  168 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15. 1993  (58  FR 
48381)  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  27. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
July  29. 1993 


Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  definitions  and  radiation 
protection  limits  and  associated  Bases 
in  order  to  implement  the  revised  10 
CFR  Part  20. 

Date  of  issuance:  October  18, 1993 

Effective  date:  October  18. 1993,  with 
full  implementation  within  30  days. 

Amendment  No.:  93 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15, 1993  (58  FR 
48382) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  18, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Detroit  Edison  Company,  Docket  No. 
50-341 ,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
March  23.  1993 

Brief  description  of  amendment:  The 
amendment  revises  Facility  Operating 
License  NPF-43  to  delete  a  portion  of 
License  Condition  2.C.(10),  which 
required  bearing  gap  check  inspections 
be  performed  on  the  Emergency  Diesel 
Generator  following  each  automatic, 
unprelubricated  start  or  every  6  months 
whichever  occurred  first. 

Date  of  issuance:  October  26, 1993 

Effective  date:  October  26. 1993,  with 
full  implementation  within  30  days. 

Amendment  No.:  94 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Facility 
Operating  License. 

Dofe  of  initial  notice  in  Federal 
Register  May  12. 1993  (58  FR  28054) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  26, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Moaroe  County, 
Michigan 

Date  of  application  for  amendment: 
March  23, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  eliminate  the 


qualification  that  some  18-month 
surveillances  be  performed  "during 
shutdown". 

Date  of  issuance:  October  29, 1993 

Effective  date:  October  29, 1993,  will 
full  implementation  within  30  days. 

Amendment  No.:  95 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  May  12, 1993  (58  FR  28055) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  29. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
September  24. 1993 

Brief  description  of  amendment:  The 
amendment  reduced  the  minimum 
number  of  required  incore  detectors  and 
detector  locations  from  75  percent  to  50 
percent  for  the  remainder  of  the  current 
operating  cycle. 

Date  of  issuance:  October  20,  1993 

Effective  date:  October  20. 1993 

Amendment  No.:  151 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  4, 1993  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes 
(58  FR  51655).  The  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination 
within  15  days.  No  comments  have  been 
received.  The  notice  also  provided  an 
opportunity  to  request  a  bearing  by 
November  3. 1993,  but  indicated  that  if 
the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendment  and  final  no 
significant  hazards  consideration 
determination  is  contained  in  a  Safety 
Evaluation  dated  October  20, 1993. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 
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Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant.  Unit  Nos.  1  and  2.  St.  Lucie 
County.  Florida 

Date  of  application  for  amendments: 
January  22, 1993 

Brief  description  of  amendments: 
These  amendments  relocate  the 
Radiological  Effluent  Technical 
Specifications  to  the  Offsite  Dose 
Calculation  Manual  or  Process  Control 
System  as  appropriate  per  the 
Administrative  Controls  section  of  the 
Technical  Specifications. 
Date  of  issuance:  October  27. 1993 
Effective  date:  October  27. 1993 
Amendment  Nos.:  123  and  61 
Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25,  1993  (58  FR  16225) 
The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  27, 
1993. 

No  significant  hazards  consideration 
comments  received:  No.  II  ILocay  Public 
Document  Room  location:  Indian  River 
Junior  College  Library.  3209  Virginia 
Avenue,  Fort  Pierce.  Florida  34954-9003 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County.  Georgia 

Date  of  applications  for  amendments: 
September  21.  1992;  October  14, 1992, 
as  supplemented  January  15,  March  26, 
and  July  30  1993;  and  May  3. 1993,  as 
supplemented  October  5, 1993.  The 
supplemental  letters  provided 
additional  information  in  support  and 
within  the  scope  of  the  amendment 
applications.  The  information  did  not 
change  the  NRC  staff's  proposed  no 
significant  hazards  consideration 
determinations. 

Brief  description  of  amendments:  The 
amendments  (1)  relocate  the  procedural 
details  contained  in  the  Radiological 
Effluent  TS,  (2)  incorporate  the  new  Part 
20  requirements,  and  (3)  revise  the 
frequency  of  reporting  radiological 
effluent  releases. 

Date  of  issuance:  October  21, 1993 

Effective  date:  No  later  than  January  1, 
1994 

Amendment  Nos.:  190  and  129 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notices  in  Federal 
Register  April  14, 1993  (58  FR  19481) 
two  Notices  and  September  15. 1993  (58 
FR  48384) 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  21, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley, 
Georgia  31513 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia.  Docket  Nos.  50-424  and  50- 
425.  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
September  30, 1993 

Brief  description  of  amendments:  The 
amendment  is  a  one-time  only  revision 
to  Technical  Specification  4.6.1. 2d, 
adding  a  footnote  that  extends  the  10 
CFR  Part  50,  Appendix  J,  Section  ni.D.3, 
Type  C  test  interval,  for  the  Unit  1 
auxiliary  component  cooling  water 
(ACCW)  supply  and  return  containment 
isolation  valves,  from  24  months  to 
prior  to  entry  into  Mode  4  following  the 
next  scheduled  refueling  (or  the  next 
forced  outage  requiring  entry  into  Mode 
5).  but  no  later  than  November  1, 1994. 
Date  of  issuance:  October  27, 1993 
Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  70  and  49 
Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (58  FR  52796  dated 
October  12. 1993).  That  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  oportunity  to  request  a  hearing  by 
November  12. 1993.  but  indicated  that 
if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
October  27. 1993. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 


Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station.  Unit  2.  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
March  30. 1993.  as  superseded  August 
27,  1993 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  4.8.1. 1.2.e  and  adds  a 
new  TS  4.8.1. 1.2.f  to  replace  the 
requirement  to  perform  a  hot  Loss  of 
Off-Site  Power  test  following  the  24- 
hour  full-power  emergency  diesel 
generator  (EDG)  run  during  shutdown 
with  a  requirement  to  perform  a  hot 
EDG  restart  test  following  a  full-load 
EDG  run  of  greater  than  2  hours  in  any 
operational  condition.  The  amendment 
also  reletters  previous  TSs  4.8.1. 1.2.f 
and  g  to  accommodate  the  addition  of 
the  new  TS  4.8.1. 1.2.f.  These  changes 
are  consistent  with  NUREG-1434. 
"Standard  Technical  Specifications  - 
General  Electric  Plants.  BWR/6." 

Date  of  issuance:  October  18. 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  prior  to 
startup  from  the  third  refueling  outage. 

Amendment  No.:  50 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1993  (50  FR  25860) 
and  renoticed  (58  FR  48385) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  18. 
1993. 

■  No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245.  Millstone  Nuclear 
Power  Station.  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
July  26, 1993 

Brief  description  of  amendment:  The 
amendment  increases  the  maximum 
stroke  time  for  reactor  water  cleanup 
system  isolation  valves  CU-2,  3,  5,  and 
28  from  18  seconds  to  20  seconds  in 
Technical  Specification  Table  3.7.1. 

Date  of  issuance:  October  27, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days.  , 

Amendment  No.:  66 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 
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Dateof  initial  notice  in  Tedenl 
Register  September  1. 1993  (58  FR 
46238) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  27, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County.  Connecticut 

Oate  of  application  for  amendment: 
July  31, 1992 

Brief  description  of  amendment:  The 
amendment  removes  requirements  from 
the  License  and  Technical 
Specifications  pertaining  to  the  Fire 
Protection  Program,  and  places  these 
same  requirements  in  operating 
procedures. 

Date  of  issuance:  October  25, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  84 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  License  and 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  2.  1992  (57  FR 
40217) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  25. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station.  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
September  14, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  trip  setpoints 
associated  with  the  reactor  trip  system 
interlock  P-10. 

Date  of  issuance:  October  25,  1993 

Effective  date:  October  25. 1993 

Amendment  No.:  85 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Public  comment  requested  as  to 
proposed  no  significant  hazards 


consideration:  Yes  (58  FR  49333. 
September  22. 1993,  corrected  58  FR 
51657  October  4, 1993).  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  October  22, 
1993,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  October  25. 1993. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Pennsylvania  Power  and  Light 
Company.  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
May  17, 1993  and  supplemented  by 
letter  dated  October  7. 1993 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  revise  the  logic  which 
controls  the  automatic  transfer  of  the 
High  Pressure  Coolant  Injection  pump 
suction  source  on  high  suppression  pool 
level. 

Date  of  issuance:  October  19, 1993 

Effective  date:  October  19. 1993 

Amendment  No.:  130 

Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993  (58  FR  34085) 
The  October  7. 1993.  submittal  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  19. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701. 


Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-288,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
May  4, 1993,  as  supplemented 
September  29.  1993. 

Brief  description  of  amendment:  The 
Technical  Specifications  (TS) 
amendment  revised  TS  Sections  3.2 
(Chemical  and  Volume  Control  System). 
3.3  (Engineered  Safety  Features),  and 
4.1  (Operational  Safety  Review)  to 
eliminate  the  requirement  to  maintain  a 
Boron  Injection  Tank  (BIT)  and  the 
related  heat  tracing.  In  addition,  the 
amendment  also  revised  TS  Section  4.4 
(Containment  Tests)  and  the  associated 
Bases  to  remove  the  containment 
temp>erature  reference  in  the 
containment  leak  test  acceptance 
criteria. 

Date  of  issuance:  October  15,  19%3 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
its  issuance  to  be  implemented  prior  to 
restart  from  the  current  outage. 

Amendment  No.:  139 

Facility  Operating  License  No.  DFR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34089) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  6, 1993 

Brief  description  of  amendments: 
These  amendments  modify  Appendix  B, 
Section  4.2.1.  "Aquatic  Monitoring,"  of 
the  Environmental  Protection  Plan  by 
incorporating  the  requirements  of  a 
revised  Biological  Opinion,  issued  by 
National  Marine  Fisheries  Service  on 
May  14, 1993. 

Date  of  issuance:  October  26, 1993 

Effective  date:  October  26, 
1993Amendment  Nos.  146  and  124 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15, 1993  (58  FR 
48388) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
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Safety  Evaluation  dated  October  26. 
1993. 

No  signlHcant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  application  for  amendment: 
June  1.  1990 

Brief  description  of  amendment:  The 
amendment  changes  the  technical 
specifications  requirements  similar  to 
the  standard  technical  specifications  for 
Westinghouse  Pressurized  Water 
Reactors  in  specifying  time  limits  when 
required  to  reduce  power  and  shut 
down  the  plant  due  to  quadrant  to 
average  power  tilt  ratio  (QPTR) 
exceeding  1.12. 

Date  of  issuance:  October  20. 1993 

Effective  date:  October  20.  1993 

Amendment  No.:  56 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  3.  1990  (55  FR  40474) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  20. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Southern  Nuclear  Operating  Company. 
Inc.,  Joseph  M.  Farley  Nuclear  Plant, 
Unit  2,  Houston  County,  Alabama. 

Date  of  amendment  request:  May  28, 
1993.  as  supplemented  on  July  29, 1993. 
September  14,  1993.  and  September  22. 
1993 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specifications  4.4.6.4  and  3.4.7.2.  and 
Bases  3/4.4.6,  to  allow  the 
implementation  of  interim  steam 
generator  tube  plugging  criteria  for  the 
tube  support  plate  elevations.  The 
amendment  reduces  the  Farley  TS  limit 
for  specific  activity  of  dose  equivalent 
Iodine  131  as  specified  in  TS  3/4.4.9.  In 
addition,  the  amendment  reduces  the 
allowed  primary-to-secondary 
operational  leakage  from  any  one  steam 
generator  from  500  gallons  per  day  to 
150  gallons  per  day.  The  total  allowed 
primary-to-secondary  operational 
leakage  through  all  steam  generators  is 
reduced  from  one  gallon  per  minute 


(1440  gallons  per  day)  to  450  gallons  per 
day.  This  amendment  is  only  applicable 
for  the  tenth  Farley  Unit  2  operating 
cycle. 

Date  of  issuance:  October  20. 1993 

Effective  date:  October  20,  1993 

Amendment  No.:  94 

Facility  Operating  License  No.  NPF-8: 
Amendment  revises  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (58  FR  51889  dated 
October  5, 1993)  That  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  for  a  hearing 
by  November  4,  1993.  but  indicated  that 
if  the  Commission  makes  a  final  no 
significant  hazards  determination,  any 
such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  the  Safety  Evaluation 
dated  October  20, 1993. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369.  Dothan.  Alabama 
36302 

Attorney  for  licensee:  James  H.  Miller, 
III,  Esq..  Balch  and  Bingham,  P.  O.  Box 
306, 1710  Sixth  Avenue  North, 
Birmingham.  Alabama  35201 

NRC  Project  Director  S.  Singh  Bajwa 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant, 
Unit  2.  Limestone  County.  Alabama 

Date  of  application  for  amendment: 
October  5,  1992,  supplemented 
September  15, 1993  (TS  303) 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications,  increasing  the  How- 
biased  Rod  Block  Monitor  (RBM) 
upscale  setpoint,  revises  the  RBM 
subsystem  limiting  condition  for 
operation  and  surveillance  requirement, 
and  adds  new  definitions  supporting.the 
revised  specifications. 

Date  of  issuance:  October  21. 1993 

Effective  date:  October  21,  1993 

Amendment  No:  217 

Facility  Operating  License  No.  DPR- 
52:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25. 1992  (57  FR 
55593) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  21. 
1993. 


No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
June  21,  1993  (TS  93-07) 

Brief  description  of  amendments:  The 
amendments  revise  the  method  of 
determining  the  most  negative 
moderator  temperature  coefficient 
specified  lor  end  of  cycle  and  the 
associated  300  ppm  surveillance 
requirement  limit  specified  in  the  Core 
Operating  Limits  Report.  TS  6.9.1. 14. a  is 
also  revised  to  include  another  reference 
for  an  NRC-approved  methodology  for 
determining  cycle-specific  parameters. 

Date  of  issuance:  October  26,  1993 

Effective  date:  October  26,  1993 

Amendment  Nos.:  171  -  Unit  1  and 
161  -Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  26. 
1993. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library, 1101  Broad  Street.  Chattanooga. 
Tennessee  37402 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
January  20,  1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Table  3.5-4.  Table 
4.1-1,  and  the  TS  Section  3.5  basis.  The 
revision  to  Table  3.5-4  and  Table  4.1-1 
incorporates  feedwater  isolation 
specifications  for  the  Kewaunee  Nuclear 
Power  Plant  (KNPP).  The  basis  for  TS 
Section  3.5  has  been  revised  to  provide 
background  information  on  the  Main 
Feedwater  Isolation  system.  In  addition, 
administrative  changes  have  been  made 
to  convert  TS  Section  3.5  and  its  basis 
along  with  Tables  TS  3.5-4  and  TS  4.1- 
1  to  the  WordPerfect  software.  The 
administrative  changes  also  correct 
minor  typographical  errors  and  format 
inconsistences. 

Date  of  issuance:  October  18,  1993 

Effective  date:  October  18,  1993 
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Amendment  No.:  102 

Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7.  1993  (58  PR  36448) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  18, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive,  Green  Bay.  Wisconsin  54301. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
June  11, 1993,  as  supplemented  on 
October  19, 1993. 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  Section  15.3.1.6, 
"Operator  Limitations,"  Specification  3. 
to  reduce  the  reactor  coolant  system  raw 
measured  total  flow  rate  limit  by  2.600 
gallons  per  minute  (gpm),  change  the 
overtemperature  and  overpower 
setpolnts,  and  change  the  Reactor  Core 
Safety  Limits  for  Unit  2. 

Date  of  issuance:  October  27.  1993 

Effective  date:  October  27. 1993 

Amendment  Nos.:  142  and  146 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18. 1993  (58  FR  43940) 
The  October  19. 1993.  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  27. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street.  Two  Rivers. 
Wisconsin. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  1. 
1993 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  3.8.3.1.  Onsite  Power 
Distribution,  related  to  the  allowable 


outage  time  for  two  motor  control 
centers  associated  with  the  essential 
service  water  system.  The  revision 
makes  the  allowable  outage  time  for  the 
motor  control  centers  consistent  with 
the  limiting  conditions  of  Technical 
Specification  3.7.4.  Essential  Service 
Water  System. 

Date  of  issuance:  October  29,  1993 

Effective  date:  October  29, 1993,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.:  Amendment  No. 
168 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34098) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street.  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas  66621 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projecis  -  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 
IDoc.  93-27504  Filed  11-9-93;  8;45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33155;  File  No.  SR-CBOE- 
93-44] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Issuance  of  a 
Regulatory  Circular  Concerning  Floor 
Brokerage  Practices 

November  4,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  October  20. 1993, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  issue  a 
Regulatory  Circular  (as  set  forth  in 
Appendix  A)  relating  to  certain  floor 
brokerage  practices. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  proposes  to  issue  to  its 
membership  a  Regulatory  Circular 
("1993  Qrcular")  relating  to  certain 
floor  brokerage  practices  in  order  to 
assist  floor  brokers  in  understanding 
their  responsibilities  under  CBOE  Rules, 
the  Act.  and  Commission  regulations. 
The  purpose  of  the  proposed  rule 
change  is  to  provide  for  publication  of 
the  1993  Qrcular. 

On  June  19, 1986,  the  CBOE  issued  a 
Regulatory  Circular  ("1986  Circular") 
that  provides  guidance  to  members  of 
the  CBOE  regarding  their  obligations 
under  certain  Rules  of  the  Exchange. 
Specifically,  the  1986  Circular  describes 
steps  that  should  be  taken  when  a  floor 
broker  proposes  to  "leg  in"  a  multi-part 
order  or  to  cross  customer  orders 
pursuant  to  CBOE  Rule  6.74.  The  1986 
Circular  also  sets  forth  procedures  to  be 
followed  when  there  has  been  a  "print- 
through"  1  on  a  limit  order  or  an  order 
is  not  otherwise  executed  due  to  a  floor 
broker's  error. 

The  1993  Circular  restates  and 
expands  upon  many  of  these  subjects. 
For  example,  the  1986  Qrcular  specifies 
procedures  to  be  followed  when  there 
has  been  a  print-through.  The  1993 
Circular  restates  these  procedures,  but 
additionally  makes  clear  that,  except  as 
otherwise  sf>ecified,  a  floor  broker  is  not 
permitted  to  fill  the  customer  order  out 


'  A  "prinl-through"  occurs  when  a  trade  is 
effected  in  the  crowd  at  a  price  that  is  better  than 
the  price  at  which  a  custofr>er  order  should  have 
been  represented  by  a  floor  broker  in  the  trading 
crowd. 
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of  his  error  account  if  doing  so  would 
reduce  or  liquidate  a  position  in  the 
broker's  error  account. 

In  like  fashion,  the  1986  Circular 
explains  that  CBOE  Rules  do  not 
prohibit  the  "legging"  of  multi-part 
orders  as  long  as  the  executing  floor 
broker  remains  in  conip1iar>ce  *vith 
CBOE  Rules  concerning  the  use  of  due 
diligence  in  the  execution  of  customer 
orders  and  relating  to  the  separation  of 
market-maker  and  floor  broker 
functions.  The  1993  Circular  expands 
upon  the  treatment  of  this  subject  by 
setting  forth  specific  procedures  that  are 
to  be  followed  in  the  event  that  a  floor 
broker  discov<ers  that  he  is  unable  to 
complete  the  execution  of  a  multi-part 
order 

The  1993  Circular  also  provides 
guidance  to  floor  brokers  with  respect  to 
subjects  that  were  not  covered  in  the 
1986  Circular.  These  subjects  include 
the  priority  of  customer  urders  in  «  floor 
broker's  "deck."  the  "stopping"  of 
customer  orders,  trading  in  securities 
underlying  options  traded  by  a  floor 
broker,  and  recordkeeping  requirements. 

The  1993  Circular  expected  to  be 
issued  by  the  CBOE  is  intended  to 
provide  guidance  to  floor  brokers 
regarding  the  Exchange's  interpretation 
of  applicable  CBOE  Rules,  the  Act.  and 
Commission  regulations.  It  is  not 
intended  to  be  a  comprehensive 
discussion  of  the  named  subjects. 
Rather,  the  1993  Circular  is  to  be  a 
supplement  to  existing  rules  of  the 
Exchange  and  Interpretations  and 
Policies  relating  thereto,  for  the  purpose 
of  providing  CBOE  members  with 
authoritative  guidance  regM-ding  the 
Exchange's  interpretation  of  its  Rules, 
the  Act.  and  Commission  regulaticms  in 
certain  specific  contexts. 

The  CBOE  believes  that  the  proposed 
rule  diange  is  consistent  with  section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act.  in  particular,  in  that  it  will  provide 
guidance  to  the  membership  of  the 
Exchange  regarding  the  obligations  of 
floor  brokers  under  CBOE  Rules,  the 
Act.  aiMi  Commission  regulations,  and  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Reguhtory  Organization's 
Statement  on  Burden  on  Competiticm 

The  CBOE  does  not  believe  that  the 
pro|>osed  rule  change  will  impose  any 
burden  on  competition. 


C.  Self-Begulatofy  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  nile  change 
should  be  disapproved. 

IV.  SoUcitatioo  of  CoauneBts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  UC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
cop>nng  at  the  principal  office  of  the 
CBOE.  All  submissioris  should  refer  to 
the  file  number  in  the  caption  above  and 
should  be  submitted  by  Deceniber  1, 
1993. 

.  For  the  Commission,  by  the  Divi&ioa  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2 

JoMtkiM  G.  Katx. 
Secretary. 

Appendix  A 


» 17  CFR  200.30-3  faMl2)  (1993). 


RCSU- 
Date: 

To:  Members  and  Member  Finas 
From:  Regulatory  Services  Division 
Re:  Floor  Brokerage  Practices 

f^face 

The  Chicago  Board  Options  Exchange 
('CBOE'")  Regulatory  Services  Division,  in 
conjunction  with  the  Equity,  OEX  and  SPX 
Floor  Procedure  Committees,  has  prepared 
this  Regulatory  Circular  {"Circular") 
summarizing  CBOE  policy  with  Twspect  to 
certain  floor  brokerage  practices  n>lating  to 
option  activity.  This  Circular  is  beif^  issued 
to  assist  floor  brutTs  in  understanding  their 
re.sponsihilities  under  CBOE  Rules  and 
Securities  and  Exchange  Commission 
("SEC")  Rules.  This  document  is  not  all 
inclusive  and  does  not  supplant  existing 
CBOE  Kuies  and  Interpretatitms  and  Policies 
as  published  in  the  CBOE  Rule  Book. 
Members  are  expected  to  be  familiar  with 
CBOE  and  SEC  Rules  governing  floor 
brokerage  practices  and  related 
recordkeeping  requirements.  These  Rules  are 
boated  primarilv  in  Chapters  VI.  VI!  and  KV 
of  the  CBOe  Rule  Book  and  in  SEC  Rules 
J7a-3  8nd  17a-4. 

This  Qrcular  supersedes  ttie  June  19.  1968 
Circular  'HandJiBg  Agejjcy  Orders." 

Representation  ofOrckrs 

Floor  brokers  and  firms  rppreser.ting 
customer  ordt^rs  have  a  fiduciary  {»biigation 
to  their  clients  to  execute  orders  on  Xhe  CBOE 
floor  at  the  t)est  available  prices,  in 
accordance  with  the  Rules.  The  general 
obligations  of  floor  broker  or  a  firm 
representing  a  customer  order  are  addressed 
in  CBOE  Rule  a73  ( 'ResponsUjilities  of  Floor 
Brokers")  and  include  the  foUowiag: 

Representation  of  Bids  &  Offers: 

(See  RC91-24) 

Rule  6.73.04  states  m  part,  that  "a  Floor 
Broker's  use  of  due  diligence  in  handling  an 
order  shaM  inchide  the  immediate  and 
continuous  representation  of  market  or 
marketable  limit  orders  at  the  trading  statkn 
where  the  option  class  represented  by  tke 
order  is  traded."  This  means  that  a  floor 
broker  roust  insure  that  all  noarket  or 
marketable  limit  orders  are  constantly 
represented  in  the  crowd  either  by  himself  or 
by  another  floor  broker  for  as  long  as  that 
order  is  active. 

Floor  Broker  Responsibilities  Under  th« 
Firm  Disseminated  Market  Quote  Rule: 

CBOE's  Rule  relating  to  fmn  disseminated 
quotes  (Rule  8.51)  requires  disseminated 
markets  to  be  good  for  at  least  ten  contcacts 
in  designated  series.  Pursuant  to  Rule 
6.73.03.  a  floor  broker  must  take  the 
necessary  measures  to  ensure  the  proper 
exectition  of  an  order  by  holding  the  crowd 
to  its  disseminated  naiiet  quote. 

Priority  of  Orders  in  a  Floor  Broker's  Deck: 

Pursuant  to  the  due  diligence  provisions  of 
Rule  6.73.  a  floor  broker's  agency  business 
always  takes  priority  over  trades  for  his  error 
accoum.  The  priority  of  like  agercy  orders 
entered  simukmeously  mnth  a  floor  broker 
may  be  determio«d  by  that  individual  floor 
broker,  but.  nooatiieless.  the  floor  broker  is 
required  to  use  due  diligence  to  execute 
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thoste  orders  at  the  best  available  price  or 

pricjjfe. 

Sep^nlion  of  the  Market-Maker  and  Floor 
Broker  Functions 

C^OE  Rules  generally  prohibit  a  member 
front  trailing  as  a  market-maker  with  respect 
to  oi)|ion  contracts  traded  at  a  particular 
statipn  on  the  same  day  that  the  member  is 
actii^g  as  a  floor  broker  at  that  station.  (The 
word  "stalion"  is  synonymous  with  the  term 
"trading  crowd")  this  restriction  is  set  forth 
in  CBOE  Rule  8.8  ("Restriction  on  Acting  as 
a  Mdtlket-Maker  and  Floor  Broker").  CBOE 
Rul(js!  concerning  the  separation  of  the 
marlei-maker  and  fkx>r  broker  functions  with 
rcspM.t  to  warrants  and  other  securitins  are 
set  firth  in  Chapter  30  of  the  CBOE's  Rules. 
A  floor  broker  may  only  effect  transactions 
for  his  own  account  at  a  station  where  he  is 
actiij)}  as  floor  broker  when  he  has  a  bona 
fide  error. 

In  Order  to  ensure  this  separation  of  the 
markel-maker  and  floor  broker  functions,  the 
follokving  practices  must  be  adhered  to: 

Legping  Orders: 

CBOE  Rules  do  not  prohibit  legging  of 
multji-part  orders,  provided  that  the  legged 
trade  is  effected  in  accordance  with  CBOE 
Rules  concerning  use  of  due  diligence  and 
separation  of  the  market-marker  and  floor 
broker  functions.  Multi-part  orders  include 
option  to  option  orders,  as  well  as  stock  and 
option  and  futures  and  option  orders.  The 
separation  of  the  market-maker  and  floor 
broker  functions  has  been  interpreted  by  the 
CBOE's  Regulatory  Services  Division  and  the 
Floor  Procedure  Committees  to  require  that  at 
the  time  a  floor  broker  executes  a  leg  of  an 
option  to  option  order,  the  price  of  the 
remaining  leg  of  the  order  must  be  within  the 
current  disseminated  market  {e.g.,  when  a 
floor  broker  executes  the  buy  side,  the  price 
of  the  sell  side  of  the  order  must  be  at  the 
disseminated  offer  price  or  lower).  If  a  floor 
broker  determines  that  he  is  unable  to 
complete  an  order  he  has  legged  he  must 
either 

(1)  Offer  the  executed  leg  to  the  customer; 

(2)  Liquidate  the  leg  in  open  outcry  and 
then  offer  the  trade,  regardless  of  whether  it's 
a  profit  or  loss,  to  the  customer;  or 

(3)  Execute  the  remaining  leg(s)  of  the 
order  at  the  available  market  in  open  outcry 
and  give  the  customer  a  difference  check. 

A  floor  broker  may  not  provide  an 
execution  on  the  unexecuted  portion  of  the 
order  from  his  error  account;  by  doing  so,  he 
is  acting  as  a  market-maker. 

The  floor  broker  must  document  the  time 
and  to  whom  the  offer  noted  in  (1)  and  (2) 
above  was  made  and  retain  this  record. 

Stopping  Orders: 

It  i$  improf>er  for  a  floor  broker  to  "STOP" 
or  guarantee  an  execution  to  a  customer  order 
he  is  holding  from  his  error  account  or  deck. 
By  doing  so,  a  floor  broker  is  acting  as  a 
market-maker  and  is  in  violation  of  CBOE 
Rule  B.8.  Please  note,  however,  that  it  is  not 
a  violation  of  Rule  8.8  for  a  floor  broker  to 
cross  a  public  customer  order  with  a 
facilitation  order  in  accordance  with  the 
provisions  of  Rule  6.7(b)  ("Crossing  Orders"). 

Trading  the  Underlying  Securities  for  Your 
Own  Account: 

CBOE  Rules  do  not  prohibit  a  floor  broker 
bom  entering  into  transactions  on  other 


exchanges  for  his  personal  account  in 
financial  instruments  underlying  or  related  to 
the  classes  at  the  station  where  he  acts  as  a 
floor  broker.  A  related  financial  instrument 
would  include  index  futures  if  you  are  an 
OEX  or  SPX  floor  broker,  OEX  options  if  you 
are  an  SPX  floor  broker,  and  SPX  options  if 
you  are  an  OEX  floor  broker.  Because  trading 
in  the  underlying  financial  instrument  could 
be  perceived  as  a  conflict  of  interest,  the 
Equity  and  Index  Floor  Procedure 
Comrhitfees  strongly  advise  against  it.  It 
would  be  a  violation  of  CBOE  Rules  4.1  ( ")ust 
and  Equitable  Principles  of  Trade")  and  6.73 
("Responsibilities  of  Floor  Brokers")  and 
Regulatory  Circular  RG92-29  ( "Frontrunning 
of  Blocks  ■)  for  a  floor  broker  to  enter  into 
transactions  in  an  underlying  or  related 
financial  instrument  based  on  information 
concerning  a  customer  option  order  which  he 
holds.  Regulatory  staff  will  monitor  all  such 
activity  by  floor  brokers  for  possible  violative 
activity.  Floor  broker  transactions  in 
underlying  or  related  financial  instruments 
are  not  entitled  to  good  faith  credit  under 
Regulation  T  and  must  be  margined  as 
customer  transactions. 

Resolution  of  Errors  and  Out  Trades 

In  order  to  ensure  that  customers  receive 
the  best  available  price  pursuant  to  CBOE 
Rule  6.73  ("Responsibilities  of  Floor 
Brokers")  and  in  addition,  in  order  to  ensure 
that  a  floor  broker  clearly  separates  his 
market-maker  and  floor  broker  functions  as 
set  forth  in  CBOE  Rule  8.8  ("Restriction  on 
Acting  as  Market-Maker  and  Floor  Broker") 
the  following  policies  are  to  be  adhered  to: 

Print-Throughs: 

A  print-through  on  a  limit  order  occurs 
when  a  trade  is  effected  at  a  better  price  than 
the  order's  limit  during  the  time  that  the 
order  should  have  been  represented  in  the 
crowd.  The  customer  is  entitled  to  the 
number  of  contracts  which  trade  through  the 
order's  limit  up  to  the  number  of  contracts 
specified  in  his  order.  The  price  to  which  the 
customer  is  entitled  is  described  below. 
Generally,  the  customer  should  be  given  a 
better  price  if  it  is  available  at  the  time  the 
error  is  discovered.  However,  under  certain 
circumstances,  such  as  a  systems  failure, 
where  a  large  number  of  orders  were  not 
received  or  receipt  was  delayed,  it  would  not 
be  improper  for  a  firm  to  fill  the  customer's 
order  at  the  original  limit  price  rather  than 
the  better  price.  A  floor  broker  should 
generally  proceed  as  follows  when  a  print- 
through  has  occurred: 

(1)  If  a  floor  broker  discovers  a  print- 
through  during  trading  hours  and  a  better 
price  is  available  at  that  time,  the  customer 
should  be  filled  at  the  better  price.  If  a  better 
price  is  no  longer  available,  then  the  floor 
broker  is  responsible  at  the  original  limit 
price  and  the  floor  broker  may  either  execute 
the  order  at  the  available  market  and  give  the 
customer  a  "difference  check"  or  fill  5ie 
order  out  of  his  error  account,  provided  it 
does  not  reduce  or  liquidate  a  position  in  the 
error  account  (See  section  on  Liquidation  of 
Error  Account  Positions  for  correct 
procedure.) 

(2)  If  a  j^rint-through  is  discovered  outside 
trading  hours  and  the  customer  requires  a  fill 
as  of  that  trade  date,  the  floor  broker  may  fill 


the  customer  at  the  limit  price  out  of  his  error 
account.  If  the  customer  does  not  require  a 
fill  as  of  that  trade  date,  the  floor  brwker  must 
wait  until  the  following  trade  date  and 
proceed  as  described  in  paragraph  one.  If  the 
customer  is  filled  out  of  the  error  account 
outside  trading  hours  and  this  results  in  the 
reduction  or  liquidation  of  a  position  in  the 
error  account,  this  must  be  reported  in 
writing  to  the  Department  of  Market 
Regulation  before  lO.a.m.  CT  the  following 
morning,  and  such  report  must  be 
accompanied  by  supporting  documentation. 

(3)  If  a  print-through  occurs  on  the 
opening,  the  customer  is  generally  entitled  to 
the  number  of  contracts  which  print  through 
at  the  opening  price.  If  a  better  price  than  the 
opening  price  is  available  at  the  time  the 
error  is  discovered,  the  customer  should  be 
filled  at  the  better  price:  if  a  better  price  is 
not  available,  the  floor  broker  may  either  fill 
the  order  at  the  opening  price  out  of  his  error 
account,  provided  it  does  not  reduce  or 
liquidate  a  position  in  the  error  account,  or 
execute  the  order  at  the  available  market  and 
give  the  customer  a  "different  check. " 
Lost  Or  Misplaced  Market  Orders: 
If  a  floor  broker  fails  to  execute  a  market 
order,  the  customer  is  entitled  to  an 
execution  on  up  to  ten  contracts  at  the 
disseminated  bid  or  offer  at  the  time  the 
order  was  received  in  the  crowd  or  at  a  better 
price  if  it  is  available  at  the  time  the  error  is 
discovered.  If  a  better  price  or  the  price  the 
customer  is  entitled  to  is  not  available  at  the 
time  the  error  is  discovered,  the  floor  broker 
should  provide  a  fill  in  the  manner  described 
in  the  above  section  on  Print-Throughs.  If  the 
unexecuted  market  order  is  in  excess  of  ten 
contracts,  the  execution  price  on  the 
additional  contracts  should  be  negotiated 
between  the  floor  broker  and  customer. 
Orders  Executed  Erroneously: 
If  a  floor  broker  incorrectly  executes  an 
order  (for  example,  he  executes  a  call  order 
as  a  put  or  a  buy  order  as  a  sell  order)  the 
erroneous  trade  must  clear  in  the  floor 
broker's  error  account.  As  described  in  CBOE 
Rule  6.61.04  ("Reconciliation  and  Resolution 
of  Unmatched  Trades")  it  is  inconsistent 
with  CBOE  Rule  4.1  ("just  and  Equitable 
Principles  of  Trade")  for  a  member  to  accept 
a  transaction  in  which  the  accepting  party 
was  not  involved.  This  means,  among  other 
things,  that  a  floor  broker  may  not  give  a 
trade  acquired  through  an  error  to  another 
member.  If  the  customer's  order  was  entitled 
to  a  fill,  it  should  be  provided  in  the  manner 
described  in  the  above  sections  titled  Print- 
Throughs  or  Lost  Or  Misplaced  Market 
Orders. 

In  all  of  the  situations  described  above,  if 
the  floor  broker  effects  a  trade  for  his  error 
account  as  a  result  of  a  bona  fide  error, 
thereby  establishing  a  position  in  his  error 
account  (resulting  in  a  risk  position),  any 
profit/loss  from  liquidating  this  error  account 
position  belongs  to  the  floor  broker.  (See  the 
sections  on  Document  of  Errors  and  Record 
Keeping  Requirements.) 
Liquidation  of  Error  Account  Positions: 
Except  as  provided  above  in  the  paragraph 
concerning  print-throughs  discovered  outside 
trading  hours,  a  floor  broker  may  not  reduce 
or  liquidate  an  error  account  position  by 
crossing  his  error  account  with  an  order  he 
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is  holding.  If  a  floor  broker  needs  to  reduce 
or  liquidate  a  position  in  his  error  acx:ount 
and  the  best  bid  or  offer  is  an  order  he  is 
holding,  the  floor  broker  (the  "liquidating 
floor  broker")  must  give  his  order  to  liquidate 
the  error  account  position  to  an  unassociated 
floor  broker,  or,  where  there  is  no 
unassociated  floor  broker,  he  must  give  the 
customer  order  to  the  Order  Book  OfTicial  or 
DPM.  In  any  event  the  customer  bid  or  offer 
must  be  either  displayed  on  the  book  or 
announced  in  open  outcry  and  other 
members  must  be  given  a  reasonable 
opportunity  to  participate  in  the  trade.  I.\n 
unassociated  floor  broker,  for  purposes  of 
this  Circular,  is  any  floor  broker  who  is  not 
directly  or  indirectly  controUing.  controlled 
by,  or  under  common  control  with  the 
liquidating  floor  broker.) 
Resolution  of  Out-Trades: 
As  previously  noted.  CBOE  Rule  6.61 
("Reconciliation  and  Resolution  of 
Unmatched  Trades")  states  that  it  is 
iaconsistent  with  just  and  equitable 
principles  of  trade  for  any  member,  or  person 
associated  with  a  member,  to  accept  a 
transaction  in  which  he  was  not  involved.  A 
floor  broker  who  has  an  out-trade  is 
prohibited  bom  giving  the  out-trade  to  or 
clearing  the  trade  with  «  member  who  was 
not  involved  in  the  transaction  which 
resulted  in  the  out-trade.  Further.  It  is 
Improper  to  add  a  trade  that  was  not  the 
result  of  a  bona  fide  error  or  to  decline  to 
accept  any  transaction  in  which  the  declining 
party  or  its  principal  was  involved.  (See 
section  oo  Record  keeping  requirements  far 
information  on  documentatiocL] 

Documentation  of  Emm 

All  transactions  executed  for  ■  floor  broker 
error  account  must  be  recorded  on  an  order 
ticket  A  brief  description  of  the  error  which 
necessitated  the  trade,  the  lime  the  error  was 
discovered  and  the  initials  of  the  individual 
creating  this  record  must  also  be  written  on 
the  order.  These  records  must  be  retained  for 
a  minimum  of  three  years,  the  first  two  years 
in  an  easily  accessible  place.  (See  Record 
Keeping  Requirements.)  In  addition,  the 
Independent  Floor  Broker  Task  Force  has 
recommended  that  floor  brokers  also  keep 
out-trade  sheets  relating  to  all  errors. 

Record  Keeping  Reqairements 

Rules  adopted  by  the  SEC  under  the 
Securities  Exchange  Act  of  1934  (die  "Act~) 
require  that  a  floor  broker  keep  a  copy  of 
every  order  he  receives,  including  orders 
received  via  hand  signals  or  phone,  and  all 
cancels  and  nothing  dones.  A  floor  broker 
may  arrange  to  have  these  records  kept  on  big 
behalf;  however,  it  is  still  the  responsibility 
of  the  floor  broker  to  produce  such 
documents  upon  request  These  records  must 
be  retained  for  a  minimum  of  three  years,  the 
first  two  years  in  an  easily  accessible  place. 
Failure  to  do  so  is  a  violation  of  the  Act,  SEC 
Rules  178-3  and  17a-4.  and  CBOE  Rules  4.2 
("Adherence  to  Law")  and  15.1 
("Maintenance.  Retention  and  Furnishing  of 
Books.  Records  and  Other  Information"). 

As  previously  announced,  the  Regulatory 
Services  Division  will  be  conducting  audits 
of  floor  brokers.  At  ■  minimum,  the  following 
records  wjff  be  requested  when  an  audit  is 


initiated:  copies  of  all  orders  executed  by  the 
floor  broker,  copies  of  all  orders  the  floor 
broker  received  but  were  canceled  or 
returned  "nothing  done",  and  all  order 
tickets  representing  trades  for  an  error 
account. 

Conclusion 

This  Circular  describes  the  CBOFs  policies 
with  respect  to  the  floor  brokerage  practices 
described  herein.  Failure  to  adhere  to  SEC  or 
CBOE  Rules  as  described  in  this  Circular  will 
subject  a  member  to  possible  disciplinary 
action. 

If  you  have  any  questions  concerning  these 
matters  contact  Barbara  ).  Casey  at  (312)  786- 
7712  or  Margaret  E.  Williams  at  (312)  786- 
7834  in  the  Exchange's  Department  of  Market 
Regulation. 
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Self-Regulatory  Organttations; 
Applications  for  UnRsted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
Incorporated 

November  4. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(fKlKB)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

ACM  Maaaged  Dollar  Income  Fund.  (nc. 
Common  Stock.  S.01  Par  Vaiue  (File  No.  7- 
11474) 
Aquila  Gas  Pipeline 
Common  Stock.  SjOI  Par  Value  (File  No.  7- 
114  75) 
Corpus  Cbristi  Bancsfaares,  Inc. 
Conanoa  Stock.  $5.00  Par  Vakte  (File  Ma 
7-11476) 
Global  Partners  Income  Fund.  Inc. 
Common  Stock,  $.001  Par  Vahte  (File  Na 
7-114771 
Lexington  C>orporate  Properties,  lac 
Common  Stock.  $.001  Par  Vahie  (FUe  No. 
7-11478) 
Morrison  Restaurants.  Inc. 
Commoo  Stock.  $.01  Par  Value  (File  Na  7- 
11479) 
Hanover  Direct  Inc 
Common  Stock.  $.66%  P»  Value  (FUe  Na 
7-11480) 
Top  Sourts.  Inc 
Common  Stock.  $.001  Par  Value  (File  No. 
7-11481) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transactioa  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  26. 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 


written  comments  should  Tile  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jooathaa  G.  Katz. 

Secretory. 

IFR  Doc  93-27657  Filed  11-9-93;  8:45  am) 

WUMO  COOC  M10-01-M 

[Release  No.  34-33145;  File  Nos.  SR-OTC- 
93-08  and  SR-NSCC-«3-07] 

SeM-Regulatory  Organizations;  the 
Depository  Trust  Co.  and  the  National 
Securities  Clearing  Corp.;  Filing  of 
Proposed  Rule  Changes  Relating  to  a 
Netting  Contract  and  Limited  Guaranty 
Agreement 

November  3. 1993. 

Pursuant  to  section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"J,»  notice  is  hereby  given  that  on 
June  2. 1993.  and  July  8. 1993.  the 
National  Securities  Clearing  Corporation 
("NSCC*)  and  Tlie  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  (Commission 
("Coounission")  the  proposed  rule 
changes  (File  Nos.  SR-NSCC-93-07  and 
SR-DTC-93-€8)  as  described  in  Items  I, 
n,  and  m  twiow,  which  Items  have  been 
prepared  primarily  by  NSOC  and  DTC. 
Chi  September  13. 1993,  NSCC  filed  an 
amendment  to  File  No.  SR-NSCC-93- 
07  to  change  all  references  to  Rule  21  to 
Rule  25.»  On  September  16. 1993.  NS(X 
filed  a  second  amendmeat  to  File  No. 
SR-NSGO93-07  to  change  all 
references  to  Rule  25  to  Rule  31.3  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulalary  Orgaoizations' 
SUtement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  consist  of 
a  Netting  Contract  and  Limited  Cross- 


'15U.S.C78s(bXl)(19S8). 

»  Letter  from  Karen  L.  Saperslein.  Vice  Fresidant, 
NStX,  to  Jerry  W.  flarpenter.  Branch  Chief.  Division 
of  MarUt  ReguUtion  ("Divisioa").  Cenmtinioa 
(September  10. 1993). 

>LeI!«r  {roiD  Kareo  L.  Sapersteia.  Vice  fresidant. 
NSCC.  to  leery  W.  CvpeiUer.  Bnacjh  ChieL 
Division.  Commission  (September  15. 1993). 
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Guaranty  agreement  between  DTC  and 
NSCC  ("DTC/NSCC  Agreement" ')«  and 
related  changes  to  DTC's  Rules  1,  2,  4, 
and  9.  and  NSCC  Rules  1,  4. 12.  and  31. 

n.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission, 
DTC  and  NSCC  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
DTC  and  NSCC  have  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

(1)  Netting 

Many  participants  of  DTC  are  also 
members  of  NSCC  ("common 
members"),  and  NSCC  itself  is  a  DTC 
participant.  For  many  years,  DTC  and 
NSCC  have  provided  for  a  consenting 
common  member's  credit  balance  in 
DTC's  Next-Day  Funds  Settlement 
("NDFS")  system  or  a  credit  balance  at 
NSCC  to  be  applied  to  its  debit  balance 
at  the  other  clearing  agency.  In  practice, 
a  common  member's  daily  settlement 
credit  at  one  of  the  clearing  agencies 
serves  to  reduce  or  eliminate  any  daily 
settlement  debit  of  that  common 
member  at  the  other  organization.^ 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
("FDICIA")  vahdates  netting  contracts 
that  provide  for  the  netting  of  payment 
obligations  and  payment  entitlements 
between  and  among  clearing 
organizations  and  their  members.o 
Under  FDICIA,  a  payment  under  a 


<  NSCC's  Rules  refer  to  the  agreement  as  the 
Clearing  Agency  Crosa-Guaranty  Agreement. 

>This  procedure  is  conunonly  referred  to  as 
cross-endorsement  because  originally  the  first 
clearing  agency's  check  or  draft  payable  to  the 
common  member  was  endorsed  to  the  second 
clearing  agency.  Over  90%  of  common  members 
have  consented  to  this  procedure.  Under  the 
procedure,  which  is  now  automated,  computer 
programs  determine  which  consenting  members 
nave  a  credit  balance  at  one  clearing  agency  and  a 
debit  balance  at  the  other.  The  programs  then 
aggregate  for  each  clearing  agency  the  applicable 
portions  of  all  the  credit  balances  of  conunon 
members  with  debit  balances  at  the  other  clearing 
agency,  These  aggregate  amounts  are  then  paid  by 
each  clearing  agency  to  the  other  with 
corresponding  payment  entries  being  reflected  in 
each  common  member's  DTC  and  NSCC  settlement 
statements. 

•12  U.S.C.  4401-4407  (1991). 


netting  contract  is  not  subject  to 
disaffirmance  by  the  receiver  or  trustee 
in  a  subsequent  insolvency  proceeding. 
The  netting  provisions  of  FDICIA  were 
designed  to  reduce  systemic  risk  to  the 
financial  markets. 

The  purpose  of  the  netting  provision 
of  the  DTC/NSCC  Agreement  is  to 
establish  a  netting  contract  that  meets 
the  standards  for  FDICIA  protection. 
The  netting  provision  provides  that  on 
each  common  business  day  that  any 
common  member  has  a  credit  balance  at 
one  clearing  agency  and  a  debit  balance 
at  the  other,  the  two  balances  will  be 
netted  and  the  following  payments  will 
be  made:  (1)  Each  common  member 
with  a  net  debit  amount  will  pay  that 
amount  to  the  clearing  agency  with  the 
net  debit  amount;  (2)  a  clearing  agency 
with  a  net  credit  amount  with  respect  to 
a  common  member  shall  pay  that 
amount  to  the  common  member;  and  (3) 
for  each  common  member  with  a  credit 
balance  that  equals  its  debit  balance,  the 
clearing  agency  with  the  credit  balance 
shall  pay  that  amount  to  the  clearing 
agency  with  the  debit  balance. 

The  balances  covered  under  the 
netting  provision  that  will  he  available 
to  NSCC  will  be  only  those  in  DTC's 
NDFS  system.  DTC  will  have  the  right, 
however,  to  use  a  NDFS  credit  balance 
to  offset  an  open  debit  balance  in  DTC's 
Same-Day  Funds  Settlement  C'SDFS") 
system  before  applying  the  remainder,  if 
any,  to  a  debit  balance  at  NSCQ 

The  proposed  changes  to  DTC  Rules 
1,  2,  and  9  and  to  NSCC  Rules  1,  4, 12. 
and  31  will  incorporate  the  netting 
provision  and  all  its  terms  into  the  rules 
and,  thereby,  will  bind  DTC  participants 
and  NSCC  members,  respectively.  The 
proposed  changes  also  will  conform  the 
rules  to  the  netting  provision  so  that 
DTC's  participants  and  NSCC's 
members  become  parties  to  the  netting 
provision  of  the  DTC/NSCC  Agreement. 
These  changes  are  discussed  more  fully 
below. 

The  rule  changes  will  not 
substantially  change  current  practice. 
Unlike  the  existing  cross-endorsement 
program,  the  proposed  rule  changes  will 
be  binding  on  all  common  members.  All 
DTC  participants  and  NSCC  members 
will  gain  protection  firom  the  netting 
provisions.  If  for  example,  a  common 
member  has  a  debit  balance  in  DTCs 
NDFS  system,  some  or  all  of  that 
common  member's  NSCC  credit 
balance,  if  any,  wdll  be  paid  by  NSCC  to 
DTC  instead  of  to  that  common  member. 
By  reducing  or  eliminating  that  common 
member's  outstanding  debit  balance  at 
DTC  by  netting,  the  amount  of  risk  to 
which  all  other  DTC  participants  are 
exposed  if  that  common  member  fails  to 
settle  with  DTC  is  reduced.  The  same 


benefits  will  be  realized  by  NSCC 
members  if  the  common  member  has  a 
net  debit  balance  at  NSCC  and  credit 
balance  at  DTC. 

(2)  Limited  Guaranty 

The  DTC/NSCC  Agreement  also 
contains  a  provision  limiting  the 
guaranty  from  each  clearing  agency  to 
the  other  clearing  agency  that  will  be 
invoked  when  a  common  member  fails. 
Any  resoumes  remaining  after  a  failed 
common  member's  obligations  to  the 
guaranteeing  clearing  agency  have  been 
satisfied,  including  at  DTC  that  common 
member's  SDFS  obligations,  will  be 
made  available  to  the  other  clearing 
agency.  The  guaranty  will  not  be 
absolute  but  rather  will  be  limited  to  the 
extent  of  the  resources  relative  to  the 
failed  member  remaining  at  the 
guaranteeing  clearing  agency.  The 
principle  resources  will  be  settlement 
net  credit  balances,  including  in  certain 
cases  a  common  member's  SDFS  net 
credit  balance  at  DTC.  and  the  failed 
member's  deposits  to  the  clearing 
agencies'  clearing  funds. 

For  example,  if  a  common  member 
has  a  DTC  NDFS  net  debit  balance  that 
exceeds  its  credit  balance  at  NSCC,  the 
operation  of  the  netting  provision  will 
reduce  that  net  debit  balance  by  the 
amount  of  the  NSCC  credit.  If  that 
common  member  than  fails,  DTC  will 
apply  the  member's  DTC  participants 
fund  deposit  to  the  remaining  net  debit 
balance  and  to  any  SDFS  net  debit 
balance.  If  that  deposit  is  insufficient  to 
satisfy  completely  all  EJTC  net  debit 
balances,  the  limited  guaranty  provision 
will  enable  DTC  to  look  to  NSCC  to  pay 
any  deficiency  but  only  if  and  to  the 
extent  that  NSCC  resources  attributable 
to  (he  common  member  exceed  the 
common  member's  obligations  to  NSCC 
Similarly,  NSCC  will  be  able  to  look  to 
DTC  if  the  common  member  has  a  NSCC 
net  debit  balance. 

There  can  be  situations  where  a  failed 
common  member  still  owes  money 
either  to  DTC  or  to  NSCC  after  netting 
and  after  payment  of  the  guaranty. 
However,  the  exposure  to  DTC's  or 
NSCC's  other  participants  or  members 
will  be  reduced  by  the  operation  of  the 
DTC/NSCC  Agreement. 

The  incorporation  of  the  limited 
guaranty  provision  and  other  changes  to 
DTC  Rules  1, 2, 4,  and  9  and  to  NSCC 
Rules  1, 4, 12,  and  31  are  designed  to 
obligate  a  failed  common  member  to 
DTC  to  the  extent  that  DTC  is  obligated 
to  NSCC  under  the  limited  guaranty 
provision  and  similarly  to  obligate  a 
failed  common  member  to  NSCC  to  the 
extent  that  NSCC  is  obligated  to  DTC 
under  the  limited  guaranty  provision. 
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(3)  DTC  Rules  1,2. 4.  and  9 

The  proposed  change  to  Rule  1 
defines  that  the  term  DTC/NSCC 
Agreement  to  establish  as  short  form  for 
use  in  DTC's  Rules. 

The  proposed  change  to  Rule  2 
incorporates  the  DTC/NSCX:  Agreement 
into  the  rules  of  DTC  and  makes  it 
binding  on  all  DTC  participants. 

The  proposed  change  to  Rule  4. 
Section  2  states  that  the  participants 
fund  and  components  thereof  may  be 
used  as  provided  in  the  DTC/NSCC 
Agreement.  The  purpose  of  the 
proposed  change  is  to  broaden  the 
purposes  for  which  deposits  to  the 
participants  fund  maybe  used  and  to 
overcome  any  objection  by  a  failed 
participant  and  its  bankruptcy  estate  to 
[)TC'8  payment  to  NSCC  of  part  or  all 
of  the  tailed  participant's  deposit  to 
DTC's  participants  fund.  The  proposed 
change  to  Rule  4.  Section  3  makes  the 
amount  of  DTC's  limited  guaranty  to 
NSCC  an  obligation  that  the  participant 
owes  to  DTC  After  these  changes.  Rule 
4  as  a  whole  will  operate  so  that  any 
amount  guaranteed  by  DTC  to  NSCC  is 
supported  by  a  secured  obligation  of  the 
participant  to  DTC. 

The  proposed  changes  to  Rule  9(A). 
Section  2  and  Rule  9(C),  Section  2 
concern  DTC's  right  to  net  all  of  a 
participant's  accounts  within  a  system 
together.  The  sentence  to  be  deleted 
from  Rule  9(C).  Section  2  permits  DTC 
to  net  all  of  a  participant's  accounts  in 
the  SDFS  system.  The  sentence  to  be 
added  to  Rule  9(A),  Section  2  permits 
DTC  to  net  all  of  a  participant's 
accounts  in  either  the  NDFS  system  or 
the  SDFS  system  and  preempts  any 
prior  agreement  between  DTC  and  a 
participant  to  the  contrary.  Currently, 
DTC's  Rules  contain  no  explicit 
permission  for  netting  in  the  NDFS 
system. 

Proposed  new  paragraphs  (G)  and  (H) 
to  Rule  9  provide  that  DTC's  obligation 
to  pay  any  participant  the  full  amount 
of  its  net  credit  balance  is  a  qualified 
obligation.  In  the  case  of  a  participant 
that  has  not  failed,  DTC  will  be 
obligated  to  the  participant  only  for  the 
portion  of  the  NDFS  net  credit  balance 
remaining  after  application  to  any  NSCC 
debit  balance.  In  the  case  of  a 
participant  that  has  failed,  DTC's 
obligaUon  will  be:  (1)  the  net  after 
application  of  any  NDFS  net  credit 
balance  to  any  SDFS  net  debit  balance, 
to  any  NSCC  debit  balance,  and  to  any 
guaranty  payment  from  DTC  to  NSCC 
and  (2)  the  portion  remaining  after 
application  of  any  SDFS  net  credit 
balance  to  any  NDFS  net  debit  balance 
and  to  any  guaranty. 


(4)  NSCC  Rules  1. 4. 12,  and  31 

The  proposed  changes  to  Rule  1 
define  the  terms  Clearing  Agency  Cross- 
Guaranty  Agreement.  Cross-Guaranty 
Party  and  Cross-Guaranty  Obligation  to 
more  easily  reference  these  terms 
throughout  NSCC's  Rules. 

The  proposed  changes  to  Rule  4, 
Section  3  make  it  clear  that  the  clearing 
fund  deposits  may  be  used  to  cover 
cross-guaranty  obligations. 

The  proposed  changes  to  Rule  12 
clarify  NSCC's  settlement  obligations  to 
its  members.  The  changes  to  Section  1 
together  with  new  Section  6  will  give 
NSCC  the  right  to  net  internally  any  and 
all  credit  balances  of  a  member  against 
the  member's  debit  balances  before  any 
payments  are  made  to  DTC  or  to  the 
member.  Section  5  will  make  it  clear 
that  in  the  case  of  a  member  that  has  not 
failed  and  that  is  also  a  participant  at 
DTC.  NSCC  is  obhgated  to  the  member 
only  for  the  portion  of  its  net  credit 
balance  remaining  after  application  of 
the  net  credit  balance  to  any  DTC  debit 
balance.  Section  6  will  give  NSCC  the 
right  to  net  all  credits  against  all  debits 
owming  to  and  from  a  member  with 
more  than  one  account  at  NSCC. 

The  purpose  of  proposed  new  Rule  31 
is  to  make  the  amount  of  NSCC's  limited 
guaranty  to  DTC  an  obligation  that  the 
member  owes  to  NSCC.  As  a  result.  Rule 
31  will  operate  so  that  any  amount 
guaranteed  by  NSCC  to  DTC  will  be 
supported  by  a  secured  obligation  of  a 
member  to  NSCC. 

The  proposed  rule  changes  are 
consistent  with  the  requirements  of 
section  17A  of  the  Act  i  and  the  rules 
and  regulations  thereunder  because  they 
increase  the  protection  of  investors  and 
persons  facilitating  transactions  by  and 
acting  on  behalf  of  investors  by  reducing 
the  exposure  to  risk  of  solvent  DTC 
participants  and  solvent  NSCC  members 
from  the  failure  of  a  common  member. 

{B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

DTC  and  NSCC  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

DTC  and  NSCC  have  not  solicited  or 
received  comments  on  the  proposed 
rule  changes. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organizations  consent,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  DTC  and  NSCC.  All 
submissions  should  refer  to  the  File 
Nos.  SR-DTC-93-^)8  and  SR-NSCC-93- 
07  and  should  be  submitted  by 
December  1, 1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  93-27660  Filed  11-9-93;  8:45  am) 

BILUNQ  COM  MIO-OI-M 


'  15  U.S.C  78q-l  (198S). 


•  17  CFR  200.30-3{a)(12)  (1992). 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

November  4, 1993. 

The  above-named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(■'Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Morrison  Restaurants,  Inc. 
Common  Stocli.  $.01  Par  Value  (File  No.  7- 
11482) 
Tex4$  Utilities  Electric  Company 
Depositary  Shares  Series  B  7.22  Cum.  Pfd. 
Stock.  No  Par  Value  (File  No.  7-11483) 
New  Age  Media  Fund,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11484) 
Lexington  Corporate  Prof)erties.  Inc. 
Common  Stock,  $.001  Par  Value  (File  No, 
7-11485) 
Boyd  Gaming  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11486) 
PSI  Resources.  Inc. 

6'ykCum.  Pfd.  Stock  (File  No.  7-11487) 
Aquila  Gas  Pipeline  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11488) 
Regency  Realty  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11489) 
Tejas  Gas  Corporation 
Depositary  Shares  each  representing  Vis  of 
a  share  of  Cv.  Pfd.  Stock  (File  No.  7- 
11490) 
CBL  tk  Associates  Properties,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11491) 
Mississippi  Power  Company 
Dep.  Shares  6.65  Pc.  Series  Pfd.  Stock, 
$100  Par  Value  (File  No.  7-11492) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  tnuisaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  26, 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  Snds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

|FR  Doc.  93-27658  Filed  11-9-93;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ruta  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Floor  Procedure  Acfvice  F- 
15,  Minor  Infractions  of  Position/ 
Exercise  Limits  and  Hedge  Exemptions 

November  3. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  13, 1993, 
the  Philadelphia  Stock  Exchange.  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Ternu  of  Substance  of 
the  Proposed  Rule  Change 

Paragraph  (b)  of  Floor  Procedure 
Advice  ("Advice")  F-15,  "Minor 
Infractions  of  Position/Exercise  Limits 
and  Hedge  Exemptions."  exempts  from 
the  position  and  exercise  Umit 
aggregation  count  each  option  of  a  stock 
option  position  that  is  hedged  by  100 
shares  of  the  underlying  stock  or 
securities  convertible  into  the  stock.  The 
exemption,  which  applies  only  to 
certain  hedged  positions  and  is  limited 
to  an  amount  of  option  contracts  no 
greater  than  twice  the  standard  limit  of 
the  option,  is  available  only  as  long  as 
the  hedge  is  maintained.  Accordingly, 
paragraph  (b)(ii)  of  Advice  F-15 
provides  that  the  failure  to 
appropriately  reduce  a  hedged  option 
position  following  a  decrease  in  the 
stock  position  sudi  that  the  option 
position  does  not  exceed  the  Umit  by 
more  than  5%  may  result  in  a  fine 
specified  in  the  Advice.  Instances  where 
the  resulting  option  position  exceeds 
established  limits  by  5%  or  more  are 
subject  to  review  by  the  Exchange's 
Business  Conduct  Committee  ("BCC"). 
Thus,  under  the  current  version  of 
Advice  F-15,  it  is  not  clear  whether  a 
position  limit  violation  of  5%  over  the 


applicable  limit  will  be  subject  to  the 
fine  schedule  provided  in  Advice  F-15 
or  referred  to  the  BCC  Accordingly,  the 
PHLX  profHJses  to  amend  paragrapli 
(b)(ii)  to  provide  that  a  fine  specified  in 
Advice  F-15  applies  if  the  remaining 
option  position  does  not  exceed  the 
position  limit  by  more  than  5%  [i.e..  the 
position  limit  violation  is  5%  or  less  of 
the  applicable  limit),  and  the  BCC 
review  applies  if  the  resulting  option 
position  exceeds  established  limits  by 
more  than  5%. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the  * 

Secretary.  PHLX,  and  at  the 
Commission. 

II.  Self-Regulatory  Oi;ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  hem  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  PHLX  proposes  to  amend  the  text 
of  Advice  F-15  to  correct  the  threshold 
above  which  a  hedge  exemption 
position  exceeding  the  Exchange's 
position  limits  is  referred  to  the  BCC. 
Specifically,  the  PHLX  proposes  to 
amend  paragraph  (b)  of  Advice  F-15  to 
provide  that  hedge  exemption  position 
limit  violations  of  more  than  5%  will  be 
referred  to  the  Exchange's  BCC  pursuant 
to  the  Exchange's  disciplinary  rules. 
Violations  below  the  threshold  (5%  or 
less)  will  be  considered  minor 
violations  of  the  requirement  to 
maintain  a  hedged  position,  and  will  be 
administered  pursuant  to  the  PHLX's 
minor  rule  enforcement  and  reporting 
plan  ("minor  rule  plan"). 

The  PHLX  believes  that  the  proposal 
is  consistent  with  Section  6(b)  of  the 
Act,  in  general,  and,  in  particular,  with 
Section  6(b)(5),  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  as  well 
as  to  protect  investors  and  the  public 
interest  by  streamlining  the  procedure 
for  enforcing  compliance  with  the 
Exchange's  position  and  exercise  limits. 
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In  addition,  the  Exchange  believes  that 
violations  of  5%  or  less  of  the 
Exchange's  position  and  exercise  limits 
and  the  hedge  exemption  are  objective 
in  nature  and  thus  appropriate  for 
inclusion  in  the  Exchange's  minor  rule 
plan,  which  is  consistent  with  the 
requirement  of  section  6(b)(6)  of  the  Act 
that  the  rules  of  an  exchange  provide 
that  its  members  be  appropriately 
disciplined  for  violations  of  the  Act,  the 
rules  and  regulations  thereunder,  and 
the  Exchange's  rules. 

(Bj  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
administration  of  an  existing  PHLX  rule. 
Specifically,  the  proposal  clarifies 
Advice  F-15(b)(ii)  by  stating  that  a 
failure  to  maintain  a  hedged  option 
position  which  results  in  a  position 
limit  violation  of  more  than  5%  of  the 
applicable  limit  will  be  referred  to  the 
BCC,  while  a  position  limit  violation  of 
5%  or  less  of  the  applicable  limit  will 
be  subject  to  the  fine  schedule  provided 
in  Advice  F-15  and  administered  under 
the  PHLX's  minor  rule  plan. 
Accordingly,  the  proposal  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
December  1, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.! 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

IFR  Doc.  93-27661  Filed  ll-»-93;  8:45  amj 
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[Release  No.  34-33144;  Fil«  No.  SR-Phlx- 
91-08] 

Self-Regulatory  Organizations; 
Ptiiladelphia  Stock  Exchange  Inc.; 
Order  Approving  Proposed  Rule 
Ctiange  Relating  to  BlocK  Transactions 
in  Foreign  Currency  Options 

November  3, 1993. 

On  April  28. 1992,i  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  2  and  Rule 
19b-4  thereunder,3  a  proposed  rule 
change  to  permit  foreign  currency 
options  orders  of  1,000  contracts  or 
more  to  trade  utilizing  special 
procedures  applicable  to  block 
transactions. 

The  proposed  rule  change  was 
published  in  Securities  Exchange  Act 
Release  No.  31120  (August  28, 1992).  57 
FR  40930.  No  comments  were  received 


'  17  CFR  20O.30-3(a)(12)(1992). 

>  The  Phlx  originally  submitted  its  proposal  on 
May  9.  1991.  On  April  21. 1992.  the  Phlx  amended 
its  proposal  to  clarify  that  any  bid/offer  for  the 
account  of  a  member  which  relies  on  the  exemption 
under  Section  11(a)(1)(G)  of  the  Act  must  yield 
priority  to  any  bid/offer  for  the  account  of  a 
customer.  See  letter  from  Gerald  D.  OConnell.  Vice 
President.  Market  Surveillance.  PhU.  to  Thomas 
Gira,  Branch  Chief.  Options  Regulation,  Division  of 
Market  Regulation.  SEC.  dated  April  21. 1992 
("Amendment  No.  1"). 

» 15  U.S.C  section  78s(b)(l)  (1993). 

n7CFR240.19b-4(1993). 


on  the  proposed  rule  change.  This  order 
approves  the  proposal. 

The  Exchange  proposes  to  add  Phlx 
Rule  1016— Block  Transactions  in 
Foreign  Currency  Options — which 
would  provide  executions  at  a  single 
price  for  orders  of  over  1,000  contracts.^ 
Specifically,  the  block  execution     " 
procedure  would  allow  a  floor  broker 
with  a  block  order  to  quote  the  market 
in  a  particular  foreign  currency  option, 
announce  that  a  block  quotation  for  a 
specified  number  of  contracts  over  1.000 
is  sought,  and  ascertain  from  the  trading 
crowd  the  best  price  at  which  the  entire 
order  can  be  executed.'  Contrary  to  the 
existing  permitted  practice,  the 
proposed  block  trade  rule  would  permit 
the  execution  of  trades  outside  the  best 
bid  and  offer  ("BBO").6 

The  proposed  block  order  execution 
procedures  additionally  provide  for 
priority  among  categories  of  those 
contra-side  interests  competing  in  the 
trading  crowd  for  participation  in  the 
block  trade.'  From  the  responses 
received  by  the  trading  crowd,  the  floor 
broker  is  required  to  derive  the  block 
quote  (BBO  at  which  the  block  order  can 
be  entirely  satisfied)  and  determine  the 
priority  of  eligible  interests  within  the 
clean-up  range. 

Priority  among  eligible  interests 
within  the  clean-up  range  will  be 
determined  under  proposed  Rule 
1016(c)  in  the  following  manner.  First, 
customer  orders  •  of  less  than  100 
contracts  have  precedence  at  any  price 


<  A  "block  order"  is  deOned  as  any  Exchange 
foreign  currency  options  order  of  1.000  contracts  or 
more. 

'The  "clean-up  price"  is  the  price  at  which  the 
block  order  is  executed,  and  the  "clean-up  range" 
includes  those  bids  or  offers  as  the  case  may  be  of 
eligible  interests  at  the  clean-up  price  or  better. 

»  Large  orders  in  foreign  currency  options  are 
presently  executed  in  the  same  manner  as  all  other 
foreign  currency  options.  In  particular,  a  member 
requests  the  trading  crowd  to  give  an  indication  as 
to  where  a  large-sized  order  may  t>e  executed.  A 
response  from  the  crowd  to  any  such  request  may 
include  large-sized  indications  of  interest  at  prices 
outside  the  existing  bid  and  offer,  however,  no  trade 
may  be  consummated  at  the  outside  price  until  the 
previously  established  superior  bids  or  offers  are 
either  satisfied  or  withdrawn  and  a  new  market 
established  within  which  the  large  sized  order  may 
trade.  See  Phbc  Rules  lD14(h)  and  119. 

'  An  "Eligible  interest"  is  detmed  in  the  proposal 
as:  (1)  orders  placed  on  the  book  or  held  by  a  broker 
in  the  crowd  at  any  price  within  the  clean-up  range; 
(2)  bids/offers  within  the  clean-up  range  which 
constitute  markets  in  the  crowd  in  response  to  the 
floor  broker's  request  for  the  current  market  and 
prior  to  his  request  for  a  block  quote:  and  (3)  bids/ 
offers  within  the  clean-up  range  made  in  response 
to  the  request  for  a  block  quote. 

•  Rule  1014(g)  defines  account  types  as  either  a 
controlled  account  or  customer  account.  A 
controlled  account  includes  any  account  controlled 
by  or  under  common  control  with  a  member  broker- 
dealer.  Specialist  accounts  of  PhU  Options 
Specialists,  however,  are  not  subject  to  yielding 
requirements  placed  upon  controlled  accounts  by 
this  Rule.  Customer  accounts  are  all  other  accounts. 
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within  the  clean-up  range.  Second,  all 
eligible  interests  constituting  the  best 
market  in  the  crowd  in  response  to  the 
floor  broker's  request  for  the  current 
.  market  and  prior  to  the  floor  broker's 
request  for  a  block  quote.  Third,  all 
interests  of  1,000  contracts  or  more  at 
any  price  better  than  the  clean-up  price 
made  in  response  to  the  request  for  a 
block  quote.  Fourth,  all  eligible  interests 
of  200  contracts  or  more  at  any  price 
within  the  clean-up  range  made  in 
response  to  the  request  for  a  block 
quote.  Lastly,  if  any  eligible  interests  are 
remaining  then  such  priority  that  may 
still  exist  will  apply.8  In  those  instances 
where  the  question  of  priority  arises  in 
connection  with  orders  within  the  same 
category  as  described  above,  priority  is 
established  in  accordance  with  existing 
Exchange  Rules  1014(g)  and  119. 

The  proposed  priorities  described 
above  can  best  be  imderstood  by  the 
following  example.  The  market  first 
quoted  is  16  bid  and  20  ask  ("16-20"), 
and  in  response  to  a  request  for  a  block 
quote  for  3.000  contracts,  the  market 
given  was  12-23,  3,000  contracts  on 
each  side;  the  floor  broker  executes  a 
block  order  to  buy  3,000  at  23.  First, 
priority  goes  to  customer  orders  of  less 
than  100  contracts  offering  from  20  to 
23.  Second,  thereafter  priority  is 
afforded  to  the  interest  that  constituted 
the  best  offer  when  the  floor  broker  first 
quoted  the  market,  but  prior  to  the 
announcement  of  the  block  order.  Thus, 
any  offer  at  20  is  executed  next.  Third, 
interests  of  1,000  contracts  or  more  at 
prices  better  than  the  block  price  receive 
priority.  For  example,  offers  of  21  and 
22,  of  at  least  1,000  contracts  fall  into 
this  category.  Fourth,  any  eligible 
interest  of  at  least  200  contracts  at  the 
block  price  or  better,  such  as  offers  of 
21,  22  or  23,  receive  next  priority. 
Finally,  any  remaining  portion  of  a 
block  order  can  be  executed  against  any 
remaining  eligible  interests,  such  as 
offers  of  21  through  23,  for  less  than  200 
contracts.  Under  this  example,  all  of  the 
executions  occur  at  a  price  of  23,  the 
clean-up  price,  despite  the  offer  being 
for  a  lower  price,  such  as  21  or  22. 

The  Exchange  believes  that  there  are 
two  reasons  for  arranging  foreign 
currency  block  executions  in  the 
proposed  manner.  First,  the  Phlx 
believes  that  enduring  customer  orders 
of  under  100  contracts  top  priority  to 
participate  in  the  block  price  is 
consistent  with  the  Exchange's 
commitment  to  the  retail  investor. 


Second,  the  Phlx  believes  that  providing 
the  opportunity  for  a  trader  in  the  crowd 
or  an  off-floor  interest  to  increase  his 
participation  (over  that  of  pro-rata  parity 
split)  by  voicing  a  market  quicker  and 
larger  than  others,  will  foster 
competition  in  the  crowd  resulting  in 
better  and  faster  executions  of  block- 
sized  orders.  Accordingly,  the  Phlx 
believes  that  providing  this  limited 
block  execution  exception  to  the 
existing  priority  and  parity  rules  will 
enable  the  Exchange  to  more  effectively 
compete  with  the  over-the-counter 
("OTC")  foreign  currency  options 
market  for  block  orders. 

With  respect  to  priority  among  orders 
of  the  same  category,  the  Phlx  notes  that 
within  each  of  the  specified  categories 
priority  is  determined  in  accordance 
with  ihe  Exchange's  rules  regarding  the 
priority  and  parity  of  foreign  currency 
options  orders  in  Rules  1014(h)  and  119. 
For  example,  within  the  third  category 
in  the  example  above  (offers  of  1,000 
contracts  or  more  at  prices  better  than 
the  block  price)  priority  is  given  to  the 
21  offer,  the  best  price.  If  a  portion  of 
the  block  order  remains  after  all  offers 
of  1,000  at  21  are  satisfied,  priority  is 
next  given  to  the  offers  at  22. lo 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6 »'  and  the 
rules  and  regulations  thereunder.  The 
Commission  believes  that  the  block 
trading  procedure  proposed  by  the  Phlx 
will  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
options  market  by  efficiently  executing 
large-size  foreign  currency  options 
orders  consistent  with  the  protection  of 
investors.  In  particular,  the  Commission 
believes  that  the  Phlx  proposal  is  an 
appropriate  attempt  to  attract  large-sized 
foreign  currency  options  orders  that 
may  be  transacted  in  the  OTC  market." 


•  Notwithstanding  the  priorities  of  eligible 
interest«  noted  above,  any  bid  or  offer  for  the 
account  of  a  member  relying  on  the  exemption 
under  Section  11(a)(1)(G)  of  the  Act  must  yield  time 
prioritjf  to  any  bid  or  offer  for  the  account  of  a 
customer.  See  Amendment  No.  1,  supra  note  1. 


»o  According  to  the  proposal,  any  bid  or  offer, 
regardless  of  which  category  of  contra-side  interest 
it  is  in,  for  the  account  of  an  Exchange  member 
which  relies  on  the  exemption  under  section 
11(a)(1)(G)  of  the  Act  must  yield  priority  to  any  bid 
or  offer  for  the  account  of  a  customer.  See 
Amendment  No.  1,  supra  note  1. 

"  15  U.S.C.  section  78f  (1993). 

"The  Commission  notes  that  block  trades 
executed  at  the  Phlx  are  sub^t  to  the  protections 
afforded  by  a  regulated  exchange  options  market. 
Furthermore,  the  Phlx  proposal  contains  safeguards 
to  ensure  that  the  Rule  is  not  used  for 
impermissible  purpxnes.  Specifically,  a  floor  Ijroker 
must  quote  the  market  before  announcing  the 
existence  of  a  block  order,  and,  must  actually  hold 
an  order  ticket  for  a  block  order.  In  addition,  any 
bid  or  offer  for  the  account  of  a  memlier  relying  on 
the  section  ll(aKl)(G)  exemption  must  yield 
priority  to  any  bid  or  offer  of  a  customer. 


The  Commission  also  finds  that  the 
Phlx's  block  execution  procedure  strikes 
a  reasonable  balance  between  the 
Exchange's  desire  to  execute  large 
foreign  currency  options  orders  in  an 
efficient  manner  and  its  obligation  to 
prevent  fraudulent  and  manipulative 
practices.  Specifically,  the  block  trading 
procedure  will  enable  market 
participants  to  execute  large-size  foreign 
currency  options  orders  in  an  orderly 
fashion  at  a  price  that  may  not  be  the 
BBO  for  that  particular  foreign  currency 
option,  but  is  the  best  price  available  for 
executing  a  block  trade  in  such  foreign 
currency  options.  The  block  trading 
procedure  for  foreign  currency  options 
will  permit  this  limited  exception  to  the 
existing  priority  and  precedence  rules  of 
the  Exchange  while  continuing  to 
protect  smaller  customef  orders  and 
orders  that  constitute  the  "best  market" 
or  best  bid  or  offer. »» 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  section  19(b)(2)  of  the  Act,i« 
that  the  proposed  rule  change  (SR- 
Phlx-91-08)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  93-27662  Filed  11-9-93;  8:45  am) 

BiLUNO  cooe  aoio-oi-M 


"Presently.  Exchange  Rule  1067  requires  that  the 
highest  bid  and  lowest  offer  shall  have  precedence 
in  all  cases.  In  addition,  Rule  1014(h)  stales  that 
bids  or  offers  in  foreign  currency  options,  regardless 
of  acxount  type  or  size  of  the  bid  or  offer,  or 
whether  opening  or  closing,  all  are  treated  the  same 
for  purposes  of  determining  time  priority  pursuant 
to  Rule  119.  The  Rule  contains  the  following  two 
exceptions:  (1)  all  bids  or  offers  of  custoii>er 
accounts  for  under  100  contracts  have  time  priority 
over  all  other  bids  or  offers:  and  (2)  any  bid  or  offer 
for  the  account  of  a  member  which  relies  on  the 
exemption  under  Section  11(a)(1)(G)  of  the  Act 
must  yield  time  priority  to  any  bid  or  offer  for  the 
account  of  a  customer.  However  as  stated  in  Rule 
119  (b)  and  (c),  if  a  bid  does  not  have  precedence 
in  time  or  if  it  is  impossible  to  determine  time 
priority,  all  bids  have  parity  subject  to  precedence 
based  on  the  size  of  the  bid  at  that  particular  price. 
Accordingly,  the  Phlx's  block  trading  proposal  will 
allow  trades  to  be  executed  outside  a  previous 
quoted  market  while  reserving  priority  and 
precedence  protections  for  customer  cn-ders  and 
those  orders  constituting  the  "best  market"  within 
the  quoted  block  trading  price  range. 

»« 15  U.&C  section  78s(b)(2)  (1993). 
» 17  CTR  200  30-3(a)(12)  (1993). 
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[RelNM  No.  34-33129;  FB*  No.  SR-NSCC- 
03-1(q 

Self-Regulatory  Organizations; 
National  Securities  Clearfng 
Corporation;  Notice  of  Flting  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Certain  Legal 
Cortsequences  of  Continuous  Net 
Settiement  Processing 

November  1, 1993. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
August  3. 1993.  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  in  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposal  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  makes 
explicit  certain  legal  consequences  of 
Continuous  Net  Settlement  ( "CNS") 
processing  as  described  below  in  Item 
n(A). 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  hem  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  seclions  (A).  (B), 
and  (Q  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basi$  for,  the  Proposed  Rule 
Change 

NSCCs  current  Rules  and  Procedures, 
including  formal  interpretations  thereof 
and  statements  of  policy  pertaining 
thereto  (collectively,  the  "Rules"), 
provide  that  NSCC  becomes  the  contra- 
party  to  CNS  transactions  so  that  rights 
of  ^eceivi.^g  members  to  receive 
securities  are  against  NSCC  and  the 
obligations  of  dehvering  members  to 
deliver  securities  run  the  NSCCz  Thus, 
CNS.  deliveries  are  processed  by  having 


'  15  U.SC  section  78»(b)(l)  (1988). 

'  NSCCs  Rule*  and  Procedures.  Rule  tl.  Section 


securities  transferred  from  the  accounts 
of  the  delivering  members  at  the 
Depository  Trust  Company  ("DTC~)  to 
an  NSCC  account  at  DTC.  and  CNS 
receives  are  processed  by  having 
securities  transferred  from  the  NSCC 
account  to  the  receiving  members'  DTC 
accounts.  NSCC  has  always  taken  the 
view  that  a  legal  consequence  of  its 
Rules  is  that  securities  transferred  to 
NSCCs  account  and  not  retransferred  to 
a  receiving  member  because  NSCC  has 
ceased  to  act  for  the  receiving  member 
and  needs  to  close-out  its  long  positions 
become  NSCC's  property  and.  as  such, 
may  be  pledged  by  NSCC  to  finance  the 
close-out  of  the  positions  of  the 
receiving  member  for  whom  NSCC  has 
ceased  to  act. 

In  addition.  NSCC's  Rules  provide 
that  NSCC  will  guarantee  the 
completion  of  most  CNS  transactions  as 
of  midnight  of  the  day  the  trades  are 
reported  to  members  as  compared, 
which  is  usually  midnight  of  T+1.3 
NSCC  has  always  taken  the  view  that  a 
legal  consequence  of  this  guarantee  is  to 
cause  the  delivering  members' 
obligations  to  deliver  securities  to 
NSCC.  and  the  receiving  members' 
rights  to  receive  securities  from  NSCC. 
to  arise  at  the  time  the  guarantee 
becomes  effective.  Thus,  the  guarantee 
operates  by  creating  these  rights  and 
obligations.  Once  a  receiving  member 
has  a  right  to  receive  from  NSCC  rather 
than  from  another  member.  NSCC  has. 
in  effect,  guaranteed  delivery  to  the 
member.  What  stands  behind  NSCC's 
obligation  to  deliver  to  the  receiving 
members  is  a  corresponding  obligation 
on  the  part  of  the  delivering  members, 
arising  at  the  same  time,  to  make 
delivery  to  NSCC. 

The  proposed  rule  change  makes 
explicit  the  aforementioned  legal 
consequences  of  NSCC's  Rules  relating 
to  both  CNS  receive  and  deliver 
obligations  and  NSCC's  guarantee 
thereof.  NSCC  is  amending  its  Rules  to 
provide  the  degree  of  legal  assurance 
required  by  its  primary  lender  in 
connection  with  an  amendment  to 
NSCC's  line  of  credit  provided  by  that 
lender  which  raises  the  amount  of  the 
line  of  credit  from  $200  million  to  $300 
million  and  which  permits  NSOC  to 
pledge  under  the  line  of  credit  securities 
delivered  to  NSCC  as  part  of  CNS 
processing. 

By  increasing  its  committed  line  of 
credit  from  $200  million  to  $300  million 
and  obtaining  the  ability  to  pledge 
under  the  line  of  credit  securities 
delivered  to  NSCC  as  part  of  CNS 
processing.  NSCC  is  providing 
additional  assurances  to  its  members 


>  NSOC's  Roles  ami  Procedofes,  Addendom  M. 


and  the  investing  public  that  trades  to 
be  settled  through  the  CNS  system  will 
settle  in  a  timely  manner.  The  proposed 
rule  change  is  required  in  connection 
with  these  changes  to  the  lir»e  of  credit. 

Therefore,  NSCC  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act,  in  particular 
section  17A(b)(3)CF)  thereof,  because  it 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  as  required  by  that  section. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  vrill  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

NSCC  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act  and  Rule  19b- 
4(e)(1)  thereunder  because  it  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Those  wishing  to  make  a  written 
submission  should  file  six  copies  of  the 
submission  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission, 
subsequent  amendments,  written 
statements  with  respect  to  the  proposed 
change  that  are  filed  v^ith  the  ' 
Commission,  and  written 
communications  relating  to  the  proposal 
between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  5  U.S.C  section  S52,  will  be 
availaUe  for  inspection  and  copying  In 
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the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NVV.. 
Washington.  DC  20549.  Copies  of  such 
Tiling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-93-10  and 
should  be  submitted  by  December  1, 
1990. 

Foii  the  Commission  by  the  Division  of 
Marltct  Regulation,  pursuant  to  delegated 
authority.* 

Mar^^irel  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  93-27659  Filed  11-9-93.  845  am] 
BILUNC  CODE  MIO-OI-M 


[Release  No.  34-33143;  File  No.  SR-NASD- 
93-62J 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  a  Waiver  of  SOES  and 
SelectNet  Fees  for  Novemt>er  and 
Decemt>er  1993 

November  3. 1993. 

Pitirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•■Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  2,  1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  is  proposing  to  waive 
member  fees  associated  with  the 
operation  of  the  Small  Order  Execution 
System  ("SOES")  and  SelectNet  for 
November  and  December  1993. 
Specifically,  the  NASD  proposes  to 
waive  the  SelectNet  fees  imposed  by 
Section  A.13.  of  Part  Vm  to  Schedule  D 
of  the  NASDs  By-Laws  >  and  the  SOES 
fees  imposed  by  Section  f)  of  the  SOES 
Rules.2 


M7  CFR  20O.3O-3(a)(12)  (1992). 

<  NASD  Manual.  Schedules  to  the  By-Laws, 
Schedule  D.  Part  VIII.  Sec.  A,  (CCH)  1  1850. 

i  NASD  Manual.  SOES  Rules,  Sec.  0.  (CCH)  1 
2463. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

This  rule  change  reflects  the 
Corporation's  determination  to 
temporarily  waive  the  collection  of 
SOES  and  SelectNet  fees  for  November 
and  December  1993.  Such  action  is  the 
result  of  positive  developments  in  The 
Nasdaq  Stock  Market  ("Nasdaq")  for 
1993,  including  members'  increased 
usage  of  Nasdaq's  Small  Order 
Execution  System  ("SOES")  and 
SelectNet  system.  The  waiver  of  SOES 
and  SelectNet  fees  for  the  remainder  of 
1993  will  maintain  total  revenue  from 
these  systems  at  levels  believed  to  be 
reasonable  in  relation  to  recovery  of  the 
development  and  ongoing  operational 
costs  associated  with  these  systems. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  and  in 
furtherance  of  section  15A(b)(5)  of  the 
Act.  Section  15A(b)(5)  requires  that  the 
rules  of  a  national  securities  association 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls.  By  waiving  SOES  and 
SelectNet  fees  for  a  limited  two-month 
period,  the  NASD  believes  that  the  total 
fees  assessed  for  SOES  and  SelectNet 
usage  by  members  will  remain  at  levels 
sufficient  to  ensure  satisfaction  of  the 
statutory  mandate  that  these  fees  be 
reasonable  and  equitably  allocated. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  NASD.  At 
any  time  within  60  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  1. 1993. 

For  the  Clommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

jFR  Doc.  93-27663  Filed  11-9-93;  8:45  am) 

BtLUNO  CODE  W10-01-M1 
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(Rel.  Na  IC-1M36;  n2-04q 
Emerald  Funds  et  aL;  App<icaion 

Nowmber  4,  1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC**). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("the  Act"). 

APPUCANTS:  Emerald  Funds  (the 
"Trust").  Emerald  Asset  Management. 
Inc.  ("EAM").  Concord  Holding 
Corporation  ("Concord").  Baniett  Banks 
Trust  Company.  Nj\.  ("Bamett").  BNY 
Hamihon  Funds.  Inc..  (the  "Fund"). 
BNY  Hamilton  Distributors.  Inc 
( "BOn.  and  The  Bank  of  New  York 
("BNY").  .Applicants  request  that  any 
relief  granted  pursuant  to  the 
application  also  apply  to  any 
investment  company  for  which  Bamett. 
BNY.  or  any  subsidiary  of  Concord  acts 
now  or  in  the  future  as  investment 
adviser  or  distributor  and  which  elects 
to  adhere  to  the  representations  and 
conditions  set  forth  in  the  application 
(together  with  the  Trust  and  the  Fund, 
the  "Companies").! 
RELEVANT  ACT  SECTtOMS:  Exemp«ioo 
requested  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35).  18(f).  18(g). 
18(i).  and  22(d)  of  the  Act  and  rule  22c- 
1  thereunder. 

SUMMAAV  Of  APPUCATKM:  Applicants 
seek  an  amendment  to  a  prior  order  (the 
"Prior  Order")  to  permit  the  Companies 
to  ofler  an  unlimited  number  of  classes 
or  series  of  shares  in  the  same  portfolio.! 
In  addition,  the  amendment  would 
permit  the  imposition  and  waiver  of  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemptions  of  shares  of 
the  Companies'  non-money  market 
portfolios,  and  the  implementation  of 
certain  conversion  features. 
FIUNQ  DATE:  The  application  was  filed 
on  March  31. 1993.  and  amended  on 
July  30.  1993.  By  supplemental  letter 
dated  November  2. 1993.  counsel,  on 
behalf  of  applicants,  agreed  to  file  a 
further  amendment  during  the  notice 
period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 


<  Barnatt  does  not  act  a*  investment  advian  to 
any  investment  company  other  than  the  Trust,  and 
BNY  does  mm  ad  as  inveetmenl  adviaer  to  any 
investnem  compmiy  other  than  the  fund.  Althcogh 
subsidiaries  of  Concord  currently  act  as  distributors 
of  other  investment  companies,  such  other 
investment  companies  do  not  presently  mtend  to 
rely  on  the  requested  order.  Applicants  request, 
however,  that  any  such  investment  company  may 
rely  on  the  order  in  tl»e  fbtare  if  snch  company 
determines  to  issue  multiple  dassaa  of  shiwes  in 
accordance  with  the  representations  and  conditions 
of  the  order. 

•'Investment  Company  Act  Release  Nos.  17361 
(Mar.  1.  1990)  (notice)  and  17408  (Apr.  4.  t99e) 
(orderL 


to  be  made  to  the  application  by  such 
further  amendment 

HEAfKNG  on  MOTIRCATION  OF  HEAMWO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Any  interested  person  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests.should  be 
received  by  the  SEC  by  5:30  p.m.,  on 
November  29.  1993  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicants:  the  Trust.  EAM.  Concord, 
the  Fund,  and  BDI.  125  W.  55th  St..  11th 
Floor.  New  York.  NY  10019.  Bamett. 
9000  Southside  Boulevard.  Building 
100.  6th  Floor,  facksonville.  FL  32203. 
BNY,  1  Wall  Street.  7th  Floor.  New 
York,  NY  10286. 

FOR  FURTHER  MFORMATION  CONTACT: 
John  V.  CHanlon.  Staff  Attorney,  at 
(202)  272-3922.  or  EK2abeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3922  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPIEKIENTARV  INFOflMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representattona 

1.  The  Trust  is  a  Massachusetts 
business  tmst  registered  under  the  Act 
as  an  open-end  management  investment 
company  of  the  series  type.  As  of  the 
date  of  the  application,  the  Tmst  offered 
fourteen  classes  of  shares  representing 
eight  separate  investment  portfolios. 
Three  of  the  portfolios,  the  Prime  Fund, 
Treasury  Fund,  and  Tax-Exempt  Fund, 
are  money  market  portfolios  operating 
under  mle  2a-7  under  the  Act.  Each  of 
these  portfolios  currently  offers  three 
classes  of  shares  (known  as  Emerald 
Shares,  Emerald  Service  Shares,  and 
Investor  Shares)  to  both  institutional 
and  individtial  investors  pursuant  to  the 
Prior  Order.  Two  other  of  the  portfolios, 
the  Prime  Tmst  Fund  and  Treasury 
Tmst  Fund,  also  are  money  market 
portfolios,  each  of  which  currently 
offers  a  single  class  of  shares  solely  to 
specified  fiduciary  accounts.  Each  of  the 
three  other  portfolios,  the  Equity  fund. 
U.S.  Government  Securities  Fund,  and 


Florida  Tax-Exempt  Fund,  currently 
offers  a  single  class  of  shares,  subject  to 
a  front-end  .sales  lood,  to  in.stitutional 
and  individual  investors. 

2.  The  Fund  is  a  Maryland 
corporation  registered  under  the  Act  as 
an  open-end  management  investment 
company  of  the  series  type.  As  of  the 
date  of  the  application,  the  fund  offered 
four  classes  representing  interests  in 
four  separate  investment  portfolios.  The 
fund  offers  the  Money  Fund,  a  money 
market  portfolio  operating  under  mle 
2a-7  under  the  Act.  and  the  Equity 
Income  Fund.  Intermediate  Government 
Fund,  and  Intermediate  New  York  Tax- 
Exempt  Fund.  Shares  in  each  of  these 
four  investment  portfolios  are  currently 
offered  to  investors  without  a  sales  load. 

3.  The  investment  portfolios  offered 
by  the  Trust  and  the  Fund,  together  with 
all  investment  portfolios  that  may  be 
offered  by  a  Company  in  the  future,  are 
referred  to  herein  as  the  "Portfolios." 

4.  Bamett  serves  as  the  Tmst's 
investment  adviser,  and  EAM  serves  as 
the  Trust's  distributor.  BNY  serves  as 
the  Funds  investment  adviser,  and  DBI 
serves  as  the  Fund's  distributor. 

5.  Under  the  current  distribution 
arrangement,  shares  of  each  of  the 
Tmst's  Portfolios  are  offered  by  EAM  to 
Bamett.  its  affiliates,  and  other 
institutional  and  individual  investors  at 
net  asset  value  per  share  plus,  for  the 
non-HKmey  market  Portfolios,  a  front- 
end  sales  load.  Under  the  current 
distribution  arrangement,  shares  of  each 
of  the  Fund's  Portfolios  are  offered  by 
BDI  at  net  asset  value  per  share. 

6.  The  Prior  Order  permits  the  Trust 
to  issue  separate  classes  of  shares 
representing  interests  in  the  Treasury 
Fund,  Prime  Fund,  and  Tax-Exempt 
Fund  investment  portfolios.  Applicants 
propose  that  each  Company  be 
permitted  to  offer  an  unlimited  number 
of  classes  of  shares  in  itsexistint^and 
future  Portfolios.  These  classes  might  be 
offered  (a)  in  connection  with  a  plan  or 
plans  adopted  pursuant  to  mle  12b-l 
under  the  Act  (a  "Distribution  Plan"); 
and/or  (b)  in  connection  with  a  non-mle 
12b-l  administrative  plan  or  plans  (an 
"Administrative  Plan"):  and/or  (c)  in 
connection  with  the  allocation  of  certain 
expenses  ("Qass  Expenses")  that  are 
directly  attributable  only  to  certain  of 
such  classes;  and/or  (d)  stibject  to  the 
imposition  of  varying  front-end  sales 
charges;  and/or  (e)  subject  to  the 
imposition  of  varying  CDSCs;  and/or  (f) 
subject  to  certain  conversion  features. 

7.  Applicants  intend  that  any  order 
issued  by  the  Commission  pursuant  to 
the  application  will  supersede  the  Prior 
Order,  such  that  applicants  would 
thereafter  adhere  only  to  the 
representations  and  conditions  set  forth 
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in  the  application.  Any  classes  of  shares 
that  have  been  created  pursuant  to  the 
Prior  Order  will  conform  to  the 
representations  and  conditions  of  the 
current  application  and  will  continue  to 
be  offered  and  sold  under  any  new  order 
issued  by  the  Commission. 

8.  With  respect  to  each  class,  a 
Company  could  adopt  a  Distribution 
Plan  fflid/or  an  Administrative  Plan 
(collectively,  the  "Plans")  concerning 
the  financing  of  marketing  programs 
intended  to  result  in  the  sale  of  shares 
and  the  provision  of  various  distribution 
and  administrative  services.  Such 
services  might  be  provided  directly  by 
a  Company's  distributor  and/or 
admiiustrator.  or  by  groups, 
organizations  or  institutions 
("Organizations")  which  have  entered 
into  ^reements  with  the  Company  or  its 
distributor  or  administrator  concerning 
the  provision  of  services  to  the  clients, 
members,  or  customers  of  such 
Organizations  who  from  time  to  time 
beneficially  own  shares  of  a  particular 
class. 

9.  When  a  class  is  subject  to  a 
Distribution  Plan  and  an  Administrative 
Plan,  the  provision  of  services  under 
one  plan  would  augment  (and  not  be 
duplicative  oO  the  services  provided 
under  the  other  plan. 

10.  In  all  cases,  the  Companies  shall 
comply  with  Article  m.  Section  26  of 
the  Rules  of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers,  Inc.  as 
it  relates  to  the  maximum  amount  of 
asset-based  sales  charges  and  service 
fees  that  may  be  impoised  by  an 
investment  company. 

11.  Each  class  will  bear  payments 
under  the  Plans  relating  to  such  class 
("Plan  Payments").  In  addition,  a 
company  will  identify  other  Class 
Expenses  that  are  directly  attributable  to 
a  particular  class  and  should  be 
allocatsd  to  that  class  exclusively, 
consisting  of  the  following:  (a)  Transfer 
agent  fees  identified  by  the  transfer 
agwit  as  being  attributable  to  a  speciHc 
class  of  shares;  (b)  fees  and  expenses  of 
the  administrator  that  are  identified  and 
approved  by  the  Company's  board  as 
being  attributable  to  a  specific  class  of 
shares;  (c)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders  of  a 
class:  (d)  blue  sky  registration  fees 
incurred  by  a  class  of  shares:  (e)  SEC 
registration  fees  incurred  by  a  class  of 
shares;  (f)  the  expense  of  administration 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class:  (g)  litigation  or  other  legal 
expenses  or  audit  or  other  accounting 
expenses  relating  solely  to  one  class  of 


sharer,  and  (h)  directors'  or  trustees' 
("trustees")  fees  incurred  as  a  result  of 
issues  relating  to  one  class  of  shares. 
Any  additional  Class  Expenses  not 
specifically  identified  above  which  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  until 
approved  by  the  Commission  pursuant 
to  an  amended  order. 

12.  Expenses  of  a  Company  that  can 
not  be  attributed  directly  to  any  one 
Portfolio  will  be  allocated  to  each 
Portfolio  based  on  the  relative  net  assets 
of  such  Portfolio  or  as  otherwise 
determined  under  the  sujjervision  of  its 
trustees.  Certain  expenses  may  be 
attributable  to  a  Portfolio  but  not  to  a 
particular  class.  These  expenses  will  be 
allocated  to  each  class  on  the  basis  of 
relative  net  asset  value  of  the  respective 
classes  in  the  Portfolio. 

13.  A  Company's  investment  adviser 
or  other  service  contractor  may  choose 
to  reimburse  or  %vaive  Class  Expenses  on 
certain  classes  on  a  voluntary, 
temporary  basis.  The  amount  of  Class 
Expenses  waived  or  reimbursed  by  the 
investment  adviser  or  other  service 
contractor  may  vary  from  class  to  class. 
Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  obviously 
expected  to  vary  from  one  class  to 
another.  Applicants  believe  that  it  is 
acceptable  and  consistent  with 
shareholder  expectations  to  reimbiirse 
or  waive  Class  Expenses  at  diRierent 
levels  for  different  classes  of  the  same 
portfolio. 

14.  In  addition,  the  investment 
adviser  or  other  service  contractor  may 
waive  or  reimburse  Company  Expenses 
and/or  Portfolio  Expenses  (with  or 
without  a  waiver  or  reimbursement  of 
Class  Expenses)  but  only  if  the  same 
proportionate  amount  of  Company 
Expenses  and/or  Portfolio  Expenses  are 
waived  or  reimbursed  for  eacn  class. 
Thus,  any  Company  Expenses  that  are 
waived  or  reimbursed  would  be  credited 
to  each  class  of  a  portfolio  based  on  the 
relative  net  assets  of  the  classes. 
Similarly,  any  Portfolio  Expenses  that 
are  waived  or  reimbursed  would  be 
credited  to  each  class  of  that  portfolio 
according  to  the  relative  net  assets  of  the 
classes.  Company  Expenses  and 
Portfolio  Expenses  apply  equally  to  all 
classes  of  a  given  portfolio.  Accordingly, 
it  may  not  be  appropriate  to  waive  or 
reimburse  Company  Expenses  or 
Portfolio  Expenses  at  different  levels  for 
different  classes  of  the  same  portfolio. 

15.  Because  of  the  Plan  Payments  and 
Class  Expenses  that  may  be  borne  by 
each  class  of  shares,  the  per  share  net 
income  of.  and  dividends  to,  each  class 
may  be  different  from  the  per  share  net 
income  of.  and  dividends  to.  the  other 


classes  of  shares  of  the  Portfolio. 
Dividends  paid  to  each  class  of  shares 
in  a  Portfolio  would,  however,  be 
declared  and  paid  on  the  same  days  and 
at  the  same  times,  and.  except  as  noted 
with  respect  to  the  expenses  of  Plan 
Payments  and  Class  Expenses,  would  be 
determined  in  the  same  manner  and 
paid  in  the  same  amounts. 

16.  In  addition,  except  for  those 
Portfolios  that  seek  to  maintain  a  stable 
net  asset  value  per  share,  or  that  declare 
dividends  of  net  investment  income 
daily,  the  net  asset  value  attributable  to 
each  class  of  a  Portfolio's  shares  may 
diverge  over  time  due  to  the  payTnent  of 
Plan  Payments  or  Class  Expenses,  if  any. 
The  extent  of  such  divergence  would  be 
affected  by  the  accrued  per  share  net 
income  to  which  the  holders  of  a  class 
are  entitled,  but  which  has  not  yet  been 
declared  as  a  dividend. 

17.  Shares  of  classes  of  the  non- 
money  market  portfolios  may  be  subject 
to  a  Ci)SC  if  such  shares  are  redeemed 
within  a  prescribed  period  of  time  after 
their  purchase.  The  amount  of  the  CDSC 
would  be  calculated  as  the  lesser  of  the 
amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  the  same  or 
lesser  percentage  of  the  net  asset  x-alue 
of  the  shares  at  the  time  of  redemption. 

18.  No  CDSC  would  be  imposed  with 
respect  to:  (a)  The  portion  of  redemption 
proceeds  attributable  to  increases  in  the 
value  of  the  shares  due  to  capital 
appreciation;  (b)  shares  acqirired 
through  the  reinvestment  of  income 
divid«Rds  or  capital  gain  distributions: 
or  (c)  shares  held  for  more  than  a  certain 
period  of  time  after  their  purchase. 
Shareholders  might  also  be  credited 
with  any  CDSC  paid  if  a  reinvestment 
occurs  within  a  certain  period  after  a 
redemption.  Any  such  credit  would  be 
paid  by  the  distributor.  In  determining 
whether  a  CDSC  would  be  payable,  it 
would  be  assumed  that  shares,  or 
amounts  representing  shares,  that  are 
not  subject  to  a  CDSC  would  be 
redeemed  first  and  other  shares  or 
amounts  would  be  redeemed  in  the 
order  purchased. 

19.  The  amount  of  the  CDSC  and  the 
timing  of  its  imposition  for  a  class  of  a 
Portfolio  may  vary  among  the  Portfolios. 
Any  changes  in  the  specified  terms  of  a 
CDSC  arrangement  with  respect  to  its 
implementation  by  a  Portfolio  will  be 
reflected  in  the  Portfolio's  prospectus. 
In  addition,  any  such  change  will  not 
affect  shares  tiiat  have  already  been 
issued  unless  sudi  change  would  result 
in  terms  more  favorable  to  the  holders 
of  such  shares,  such  as  by  reducing  the 
amount  of  the  CDSC  or  reducing  the 
period  during  which  a  redemption 
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would  be  svjbject  to  a  CDSC.  No  CDSC 
would  be  imposed  on  any  shares 
purchased  prior  to  the  effective  date  of 
the  requested  order  or  prior  to  the 
amendment  of  the  affected  Portfolio's 
prospectus  disclosing  the  CDSC 
arrangement. 

20.  .'\pplicants  propose  to  vary  or 
waive  the  CDSC  for  the  following 
redemptions:  (a)  Redemptions  in 
connection  with  required  (or,  in  some 
cases,  discretionary)  distributions  to 
participants  or  beneficiaries  of  an 
employee  pension,  profit-sharing,  or 
other  trust  or  qualified  retirement  or 
Keogh  plan,  individual  retirement 
account,  or  custodial  account 
maintained  pursuant  to  section 
403(b)(7)  of  the  Internal  Revenue  Code;  a 
(b)  redemptions  in  connection  with 
required  (or,  in  some  cases, 
discretionary)  distributions  to 
participants  in  qualified  retirement  or 
Keogh  plans,  individual  retirement 
accounts,  or  custodial  accounts 
maintained  pursuant  to  section 
403(b)(7)  of  the  Internal  Revenue  Code 
due  to  death,  disability,  or  the 
attainment  of  a  specified  age;  (c) 
redemptions  effected  pursuant  to  a 
Portfolio's  right  to  liquidate  a 
shareholder's  account  if  the  aggregate 
net  asset  value  of  shares  held  in  the 
account  is  less  than  the  minimum 
account  size:  (d)  redemptions  in 
connection  with  the  combination  of  the 
Portfolios  with  any  other  investment 
company  registered  under  the  Act  by 
merger,  acquisition  of  assets,  or  by  any 
other  transaction:  (e)  redemptions  in 
connection  with  ihe  death  or  disability 
of  a  shareholder;  (f)  redemptions  of 
shares  that  qualify  for  rights  of 
accumulation,  privileges  under  a  letter 
of  intent,  or  quantity  discount;  (g) 
redemptions  resulting  from  a  t6x-free 
return  of  an  excess  contribution 
pursuant  to  section  408(d)  (4)  or  (5)  of 
the  Internal  Revenue  Code;  (h) 
redemptions  made  in  connection  with  a 
systematic  withdrawal  plan;  (i) 
redemptions  of  shares  held  by  current 
and/ or  former  board  members,  officers, 
and  employees  (and  their  families)  of 
the  applicants  and  current  and/or 
former  registered  representatives  or 
employees  (and  their  families)  of  banks 
or  broker/dealers  that  have  entered  into 
selling  agreements  with  respect  to  the 
applicants'  shares;  (j)  redemptions  by  a 
state,  county,  or  city,  or  any 
instrumentality  thereof,  and/or  by  trust 
companies  and  bank  trust  departments; 


'The  dittributioru  referenced  in  cUuses  (a)  and 
(b)  refer  solely  to  distributions  that  are  either 
required  under  the  Internal  Revenue  Code  or  otlier 
applicable  taw  or  are  made  at  the  discretion  of  a 
participant,  beneficiary,  or  fiduciary  of  a  listed  plan 
or  account. 


(k)  redemptions  effected  by  advisory 
accounts  managed  by  Bamett,  BNY,  or 
other  firms  registered  (or  exempt  from 
registration)  under  the  Investment 
Advisers  Act  of  1940;  (1)  redemptions 
pursuant  to  a  qualified  domestic  affairs 
order,  as  defined  in  section  414(p)  of  the 
Internal  Revenue  Code;  or  (in) 
redemptions  of  shares  purchased  with 
dividends  or  distributions  earned  in 
other  Portfolios.  If  a  Portfolio  waives  or 
red\ices  a  CDSC,  such  action  will  be 
applied  uniformly  to  ail  offerees  in  the 
specified  class. 

21.  Exchange  privileges  may  be 
available  to  shareholders  to  permit  the 
exchange  of  shares  of  one  Portfolio 
(including  shares  subject  to  a  CDSC)  for 
shares  of  another  Portfolio  having 
similar  characteristics:  the  exchange  of 
shares  of  an  equity  Portfolio  or  a  fixed 
income  Portfolio  for  shares  of  a  money 
market  portfolio  (or  vice  versa);  and/or 
the  exchange  of  shares  of  one  class  of  a 
Portfolio  for  shares  of  another  class  of 
the  same  Portfolio.  Any  exchange  of 
shares  will  comply  with  rule  lla-3 
under  the  Act. 

22.  Shares  of  certain  CDSC  classes 
("Convertible  CDSC  Shares")  could 
automatically  convert  into  shares  of 
non-CDSC  classes  ("Non-CDSC  Shares") 
after  a  prescribed  period  following  the 
purchase  of  the  Convertible  CDSC 
Shares.  Shares  acquired  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  with  respect  to 
Convertible  CDSC  Shares  will  also  be 
Convertible  CDSC  Shares.  However, 
such  Convertible  CDSC  Shares  will 
convert  to  Non-CDSC  Shares  on  the 
earlier  of  a  prescribed  f>eriod  following 
the  date  of  such  reinvestment  or  the 
conversion  date  of  the  most  recently 
purchased  Convertible  CDSC  Shares 
which  were  not  acquired  through  the 
reinvestment  of  dividends  or  other 
distributions. 

23.  Non-CDSC  Shares  into  which 
Convertible  CDSC  Shares  may  be 
converted  will  in  all  cases  be  subject  to 
lower  aggregate  distribution  and 
administrative  support  services  fees  and 
other  ongoing  Gass  Expenses  than 
Convertible  CDSC  Shares. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  amendment 
to  the  Prior  Order  to  the  extent  that  the 
proposed  issuance  and  sale  of  shares 
representing  interests  in  a  Company's 
existing  and  future  Portfolios  might  be 
deemed:  (a)  To  result  in  a  "senior 
security"  within  the  meaning  of  section 
18(g)  of  the  Act  and  to  be  prohibited  by 
section  18(f)(1)  of  the  Act;  and  (b)  to 
violate  the  equal  voting  provisions  of 
section  18(i)  of  the  Act.  In  addition, 
applicants  request  an  amendment  to  the 


Prior  Order  under  sections  2(a)(32), 
2(a)(35),  and  22(d)  of  the  Act  and  nile 
22C-1  thereunder  to  the  extent 
necessary  to  permit  the  imposition  and 
waiver  of  a  CDSC  on  redemption  of 
shares  of  the  non-money  market 
Portfolios  and  the  conversion  of  some  or 
all  of  the  classes  affected  by  a  CDSC  into 
a  non-CDSC  class  after  a  prescribed 
period  following  the  purchase  of  the 
original  shares. 

2.  Applicants  assert  that  by  offering 
shares  as  described,  the  Companies  will 
be  able  to  address  more  precisely  the 
needs  of  particular  investors  and  to 
cause  the  associated  expenses  to  be 
borne  by  such  investors.  Applicants 
state  that  the  proposed  allocation  of 
expenses  and  voting  rights  relating  to 
the  Plans  in  the  manner  described  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 
Activities  financed  by  Plan  Payments  or 
Class  Expenses  would  be  intended  for 
the  investors  that  purchase  the  shares 
bearing  these  Payments  and  Expenses. 

3.  Applicants  state  that  the  proposed 
arrangement  would  not  involve 
borrowings  and  would  not  affiect  the 
Companies'  existing  assets  or  reserves. 
The  proposed  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  in  a  Portfolio,  since  all  shares 
will  participate  pro  rata  in  all  of  the 
Portfolio's  income  and  all  of  the 
Portfolio's  expenses  (with  the  exception 
of  the  proposed  Plan  Payments  and 
Class  Expenses). 

4.  Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  are  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  one  Portfolio  of  a  Company, 
and  will  be  identical  in  all  respects, 
except  as  set  forth  below.  The  only 
differences  among  the  classes  of  shares 
of  the  same  Portfolio  will  relate  solely 
to:  (a)  The  imp>act  of  (i)  expenses 
assessed  to  a  class  pursuant  to  a  Plan, 
(ii)  other  Class  Expenses  which  would 
be  limited  to  (A)  transfer  agency  fees 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class  of  shares; 
(B)  fees  and  expenses  of  a  Company's 
administrator  that  are  identified  and 
approved  by  the  Company's  board  as 
being  attributable  to  a  specific  class  of 
shares;  (C)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
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shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders  of  a 
class:  (D)  blue  sky  registration  fees 
incurred  by  a  class  of  shares:  (E)  SEC 
registration  fees  incurred  by  a  class  of 
shares;  (F)  the  expense  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class;  (G)  litigation  or  other  legal 
expenses  or  audit  or  other  accounting 
expenses  relating  solely  to  one  class  of 
shares;  and  (H)  trustees'  fees  incurred  as 
a  result  of  issues  relating  to  one  class  of 
shares:  and  (iii)  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  and  which  are  approved  by  the 
Commission  pursuant  to  an  amended 
order:  (b)  thcfact  that  the  classes  will 
vote  separately  with  respect  to  a 
Portfolio's  Plans  and  any  other  matter 
submitted  to  shareholders  reiatirig  to 
Class  Expenses,  except  as  provided  in 
condition  17  below;  (c)  the  different 
exchange  privileges  of  the  classes  of 
sharss;  (d)  the  designation  of  each  class 
of  shares;  and  (e)  certain  conversion 
features  offered  by  some  of  the  classes. 

2.  The  board  oftrustees  of  a  Company, 
including  a  majority  of  the  independent 
trustees,  will  approve  the  offering  of 
diffefent  classes  of  shares  under  the 
multi-class  distribution  system.  The 
minutes  of  the  meetings  of  the  trustees 
regarding  the  deliberations  of  the 
trustees  with  respect  to  the  approvals 
necessary  to  implement  a  multi-class 
system  will  reflect  in  detail  the  reasons 
for  the  trustees'  determination  that  the 
proposed  multi-class  system  is  in  the 
best  interests  of  both  the  Company 
involved  and  its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  a  Company,  including  a 
majority  of  the  tnistees  who  are  not 
interested  persons  of  the  Company.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Company  to  meet 
Class  Expenses  shall  provide  to  the 
board  oftrustees,  and  the  trustees  shall 
review  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees  of 
a  Company,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Portfolio 
having  a  multi-class  system  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  each  Portfolio.  The  trustees, 
including  a  majority  of  the  independent 
trustees,  shall  take  such  action  as  is 


reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  A 
Portfolio's  investment  adviser  and 
distributor  *vill  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  a  Portfolio's  investment  adviser 
and/ or  distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

5.  Any  Administrative  Plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  nile  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

6.  The  trustees  of  a  Company  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (bM3)(ii)  of  rule  12b-l.  as 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing 
expenditure  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  Portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that  Plan 
Payments  relating  to  each  respecAive 
class  of  shares  will  be  borne  exclusively 
by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  various 
classes  in  any  Portfolio  having  a  multi- 
class  distribution  system  and  the  proper 
allocation  of  expenses  among  the 
various  classes  in  each  such  Portfolio 
have  been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  Company  involved,  which  report 
has  been  provided  to  the  staff  of  the 
Commission,  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner. 
On  an  ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 


Company  involved  that  the  calculations 
and  allocations  are  being  made 
property.  The  reports  of  the  Expert  will 
be  filed  as  part  of  the  periodic  reports 
filed  with  the  Commission  pursuant  to 
sections  30(a)  and  30(b)(1)  of  the  Act. 
The  work  papers  of  the  Expert  with 
respect  to  such  reports,  following 
request  by  the  Company  involved 
(which  the  Company  agrees  to  provide), 
will  be  available  for  inspection  by  the 
Commission's  staff  upon  the  written 
request  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  Commission  limited  to  the  Director, 
an  Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  and  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  as  defined  and  described  in 
SAS  No.  44  of  the  AICPA.  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  as  defined  and  described 
in  S.\S  No.  70  of  the  AICPA.  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  irom  time  to 
time. 

9.  Applicants  have  adequate  facilities 
in])lace  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
8  above  and  will  be  ccncarred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  above.  Applican    will 
take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

10.  The  prospectuses  of  each  Portfolio 
having  a  multi-class  system  will  contain 
a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  of  a  Portfolio 
may  receive  different  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  same 
Portfolio. 

11.  The  distributor  for  *  Company 
having  a  multi-class  system  will  adopt 
compliance  standards  for  any  Portfolio 
which  has  a  multi-class  system,  which 
standards  wiM  relate  to  when  each  class 
of  shares  may  appropriately  be  sold  to 
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particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  a 
Portfolio  having  a  multi-class  system  to 
agree  to  conform  to  such  applicable 
standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  multi-class 
system  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  trustees 
of  a  Company  having  a  multi-class 
system. 

13.  Each  Portfolio  having  a  multi-class 
system  will  disclose  the  respective 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  front-end  sales  loads,  conversion 
features,  CDSCs,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  a  Portfolio  in  every  prospectus 
relating  to  such  Portfolio,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  such 
Portfolio  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in  a 
Portfolio  in  every  shareholder  report 
relating  to  such  Portfolio.  The 
sharehplder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Portfolio  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Portfolio.  To  the  extent  any 
advertisement  of  sales  literature 
describes  the  exf)enses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  any  Portfolio's  net  asset  value 
and  public  offering  price  will  present 
each  class  of  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  amended  order  requested  by 
the  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Portfolios  may  make 
pursuant  to  a  Plan  in  reliance  on  the 
exemptive  order. 

15.  If  a  CDSC  arrangement  is 
implemented  with  respect  to  shares  of  a 
Portfolio,  applicants  agree  to  comply 
with  the  provisions  for  proposed  rule 
6C-10  under  the  Act,  Investment 
Company  Act  Release  No.  16619  (Nov. 
2, 1988),  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted,  or  amended. 

16.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 


the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sale  charge 
and/or  service  fee  (as  those  terms 
defined  in  Article  III.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  to 
which  they  were  subject  prior  to  the 
conversion. 

17.  If  a  Company  implements  any 
amendment  to  its  Distribution  Plan(s) 
(or,  if  presented  to  shareholders,  adopts 
or  implements  any  amendment  to  an 
Administrative  Plan  or  Plans)  that 
would  increase  materially  the  amount 
that  may  be  borne  by  the  Non-CDSC 
Shares  under  the  Plan,  existing 
Convertible  CDSC  Shares  will  stop 
converting  into  the  Non-CDSC  Shares 
unless  the  Convertible  CDSC  Shares, 
voting  separately  as  a  class,  approve  the 
proposal.  The  trustees  will  take  such 
action  as  is  necessary  to  ensure  that 
Convertible  CDSC  Shares  are  exchanged 
or  converted  into  a  new  class  of  shares 
("New  Non-CDSC  Shares"),  identical  in 
all  material  respect  to  the  Non-CDSC 
Shares  as  they  existed  prior  to  the 
implementation  of  the  proposal,  no  later 
than  the  date  such  Shares  previously 
were  scheduled  to  convert  into  Non- 
CDSC  Shares.  If  deemed  advisable  by 
the  trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Convertible  CDSC  Shares 
for  a  new  class  ("New  Convertible  CDSC 
Shares"),  identical  to  the  existing 
Convertible  CDSC  Shares  in  all  material 
respects  excepts  that  the  New 
Convertible  CDSC  Shares  will  convert 
into  New  Non-CDSC  Shares.  New  Non- 
CDSC  Shares  or  New  Convertible  CDSC 
Shares  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  affected  in  a  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Non-CDSC  Shares  or  New 
Convertible  CDSC  Shares  shall  be  borne 
solely  by  the  adviser  and  the  distributor. 
Convertible  CDSC  Shares  sold  after 
implementation  of  the  proposal  may 
convert  into  Non-CDSC  Shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Non-CDSC  Share  Plan  and  the 
relationship  such  plan  to  the 
Convertible  CDSC  Shares  are  disclosed 
in  an  effective  registration  statement. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-27680  Filed  11-9-93;  8:45  ami 

BILUNG  COOE  W10-01-M 

[Ret.  No.  IC-19834;  812-8562] 

Weitz  Partners,  Inc.,  et  al.;  Notice  of 
Application 

November  4, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Weitz  partners.  Inc.  (the 
"Company"),  Weitz  Partners-II  Limited 
Partnership  (the  "Partnership"),  Wallace 
R.  Weitz  &  Company  (the  "Adviser"), 
and  Mr.  Wallace  R.  Weitz  ("Weitz"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  the  provisions  of 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
exchange  of  shares  of  Partners  Value 
Fund  for  portfolio  securities  of  the 
Partnership,  after  which  the  Partnership 
will  dissolve  and  distribute  the  shares  it 
received  in  the  exchange  pro  rata  to  its 
partners. 

FIUNG  DATE:  The  application  was  filed 
on  August  26, 1993,  and  amended  on 
October  29, 1993.  By  supplemental 
letter  dated  November  3, 1993,  counsel 
to  applicants  agreed  to  file  an 
amendment  during  the  notice  period  to 
make  certain  changes  to  its  application. 
This  notice  reflects  the  changes  to  be 
made  to  the  application  by  such  further 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  29, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issue  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
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Applicants.  Suite  405.  9290  West  Dodge 
Road,  Omaha,  Nebraska  68114-3349. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
504-2920.  or  Elizabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  was  organized  in 
1983  as  a  limited  partnership  under 
Nebraska  law.  The  Partnership  has  not 
been  registered  under  the  Act  in 
reliance  upon  section  3(c)(1)  of  the  Act, 
and  the  Partnership  interests  have  not 
been  registered  under  the  Securities  Act 
of  1933  (the  "Securities  Act")  in 
reliance  upon  section  4(2)  thereof.  Weitz 
is  the  sole  general  partner  of  the 
Partnership  and  has  exclusive  control 
over  the  management  of  its  business. 
Weitz  has  maintained  an  investment 
(contributed  in  the  form  of  cash  and/or 
securities,  not  "services  rendered")  in 
the  Partnership  not  less  than  1%  of  the    ' 
net  assets  of  the  Partnership,  and  is 
allocated  net  income,  gains,  and  losses 
of  the  Partnership  in  accordance  with 
his  investment.  In  addition,  Weitz 
currently  is  the  portfolio  manager  of  the 
Partnership.  The  Adviser  is  the  sole 
adviser  to  the  Partnership. 

2.  The  Company  is  an  open-end  non- 
diversified  investment  company  of  the 
series  type  organized  under  Nebraska 
law.  The  Company  currently  is 
comprised  of  one  portfolio.  Partners 
Value  Fund  ("Value  Fund").  The 
Company's  registration  under  the 
Securities  Act  is  currently  pending,  and 
no  offering  of  the  shares  of  Value  Fund 
has  commenced.  The  Adviser  acts  as 
investment  adviser  to  the  Company,  and 
will  act  as  investment  adviser  to  Value 
Fund.  The  principal  underwriter  for  the 
shares  of  Value  Fund  will  be  Weitz 
Securities,  Inc.  ("Weitz  Securities"). 
Weitz  is  the  chief  executive  officer  and 
sole  stockholder  of  the  Adviser  and 
Weitz  Securities. 

3.  Applicants  propose  that  the 
Partnership  exchange  its  portfolio 
securities  for  shares  of  Value  Fund,  after 
which  the  Partnership  would  dissolve 
and  distribute  the  shares  of  Value  Fund 
pro  rata,  based  on  the  net  asset  value  of 
the  Partnership,  to  the  partners  of  the 
Partnership,  including  Weitz  as  general 
partner,  along  with  cash  received,  if 
any.  from  the  sale  of  the  portfolio 
securities  of  the  Partnership  not 


acquired  by  Value  Fund.  After  the 
exchange,  partners  of  the  Partnership 
will  constitute  all  of  the  holders  of 
shares  of  Value  Fund.  The  exchange  was 
proposed  to  permit  the  limited  partners 
of  the  Partnership  to  invest  in  a  larger 
fund,  and  to  eliminate  administrative 
burdens,  filing  requirements,  and 
complicated  allocation  calculations 
currently  faced  by  the  Partnership. 

4.  Value  Fund  will  be  sold  without 
any  load  or  sales  charge,  will  not  pay 
rule  12b-l  distribution  fees,  and  will 
not  enlist  the  assistance  of  an  outside 
broker-dealer  to  market  its  shares.  It  is 
anticipated  that,  at  least  for  the 
foreseeable  future,  shares  of  Value  Fund 
will  be  marketed  to  essentially  the  same 
classes  of  persons  and  in  the  same 
manner  as  the  interests  in  the 
Partnership  have  been  to  date. 

5.  Value  Fund  has  been  designed  as 
a  successor  investment  vehicle  to  the 
Partnership,  with  investment  objectives 
and  policies  substantially  the  same  as 
those  of  the  Partnership.  The  same 
person.  Weitz.  who  selected  the 
investments  for  the  Partnership  will 
select  them  for  Value  Fund. 

6.  The  proposed  exchange  will  be 
effected  pursuant  to  an  agreement  and 
plan  of  exchange  (the  "Plan")  to  be 
approved  by  the  limited  partners  of  the 
Partnership,  in  accordance  with 
Nebraska  law  and  the  Partnership's 
agreement  of  limited  partnership.  Under 
the  Plan,  the  portfolio  securities  of  the 
Partnership  will  be  acquired  at  their 
independent  "current  market  price,"  as 
defined  in  rule  17a-7  under  the  Act. 
Value  Fund  will  not  acquire  securities 
that,  in  the  opinion  of  the  Adviser, 
would  result  in  a  violation  of  Value 
Fund's  investment  objectives,  policies, 
or  restrictions. 

7.  The  Company's  board  of  directors 
has  considered  the  desirability  of  the 
exchange  from  the  point  of  view  of  the 
Company  and  the  Partnership,  and  a 
majority  of  the  board,  including  a 
majority  of  the  non-interested  members, 
has  concluded  that  (a)  the  exchange  is 
in  the  best  interest  of  Value  Fund,  the 
Partnership,  and  the  limited  partners  of 
the  Partnership,  (b)  the  exchange  will 
not  dilute  the  interests  of  the  partners  of 
the  Partnership  when  their  interests  are 
converted  into  shares  of  Value  Fund, 
and  (c)  the  terms  of  the  exchange  as 
reflected  in  the  Plan  have  been  designed 
to  meet  the  criteria  set  forth  in  section 
17(b)  of  the  Act  that  the  exchange  be 
reasonable  and  fair,  not  involve 
overreaching,  and  be  consistent  with  the 
policies  of  Value  Fund  and  the 
Partnership.  The  board  considered  each 
aspect  of  the  exchange,  including  (a)  the 
method  of  valuing  the  portfolio 
securities  to  be  acquired  from  the 


Partnership,  (b)  the  net  asset  value  of 
the  shares  to  be  delivered  to  the 
Partnership,  (c)  the  procedure  for 
selecting  among  the  portfolio  securities 
of  the  Partnership,  (d)  the  possibility  of 
incurring  excessive  brokerage  costs,  (e) 
the  allocation  of  the  costs  of  the 
exchange,  (f)  the  possibility  of  adverse 
tax  consequences  to  future  shareholders 
of  Value  Fund,  and  (g)  the  benefits  from 
the  exchange  accruing  to  Weitz  and  the 
Adviser. 

8.  The  exchange  will  not  be  effected 
unless  the  following  conditions  are 
satisfied:  (9a)  the  registration  statements 
of  Value  Fund  under  the  Act  and  the 
Securities  Act  have  been  declared 
effective,  (b)  the  Plan  has  been  approved 
by  the  limited  partners  of  the 
Partnership,  (c)  the  reouested  order  has 
been  granted,  and  (d)  the  limited 
partners  have  received  an  opinion  of 
counsel  that  (i)  the  distribution  of  Value 
Fund  shares  from  the  Partnership  to  its 
limited  partners;  which  will  be  in 
liquidation  of  the  Partnership  interests 
in  the  Partnership,  will  not  cause 
taxable  gain  or  loss  to  be  recognized  by 
the  limited  partners,  (ii)  the  basis  to  the 
limited  partners  for  the  Value  Fund 
shares  will  be  equal  to  the  adjusted 
basis  of  the  limited  partners'  interests  in 
the  Partnership,  and  (iii)  the  limited 
partners'  holding  periods  with  respecl 
to  the  Value  Fund  shares  will  include 
the  Partnership's  holding  period  with 
respect  to  such  shares. 

9.  The  Adviser  will  assume  the  costs 
of  the  exchange,  except  for  registration 
and  filing  fees  of  the  shares  of  Value 
Fund,  and  will  assume  the  legal  fees 
and  expenses  relating  to  the  requested 
order  and  the  obtaining  of  the  opinion 
of  counsel  on  certain  tax  matters.  Value 
Fund  may  pay  proceeds  of  a  redemption 
of  its  shares  of  a  former  partner  of  the 
Partnership  in-kind,  rather  than  in  cash, 
in  order  to  avoid  the  issuance  of 
excessive  brokerage  costs  by  Value  Fund 
after  the  exchange.  No  brokerage 
commission,  fee.  or  other  remuneration 
will  be  paid  in  connection  with  the 
exchange. 

10.  After  the  exchange  is 
accomplished,  the  Adviser  intends  for 
the  foreseeable  future  to  manage  the 
assets  of  Value  Fund  in  substantially  the 
same  manner  as  it  did  for  the 
Partnership,  except  as  may  be  necessary 
or  desirable  (a)  to  qualify  Value  Fund  as 
a  regulated  investment  company  under 
the  Internal  Revenue  Code  of  1986.  as 
amended,  (b)  to  comply  with  the 
investment  restrictions  adopted  by 
Value  Fund  in  accordance  with  the 
requirements  of  the  Act  or  securities 
laws  of  states  where  Value  Fund  shares 
will  be  offered,  or  (c)  in  light  of  changed 
market  conditions. 
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Applicants'  Legal  Conclusions 

1.  Section  17(8)  of  the  Act.  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or 
affiliate  thereof,  from  selling  to  or 
purchasing  from  such  investment 
company  any  security  or  other  property. 
Applicants  contend  that  the  Company 
and  the  Partnership  may  be  deemed  to 
be  affiliated  persons  of  each  other,  or 
affiliates  thereof,  by,  among  other 
reasons,  being  under  the  common 
control  of  the  Adviser  and  Weitz.  Thus, 
applicants  submit,  the  proposed 
exchange  may  be  prohibited  by  section 
17(a).  Section  17(b)  authorizes  the  SEC 
to  exempt  a  profmsed  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  the  transaction  is 
consistent  with  the  policies  of  the 
registered  investment  company,  and  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

2.  Applicants  assert  that  the  proposed 
transaction  satisfies  the  criteria  of 
section  17(b).  They  contend  that,  given 
that  Value  Fund  and  the  Partnership 
have  similar  investment  objectives  and 
policies.  Value  Fund  will  attempt  to 
assemble  a  portfolio  of  securities 
substantially  similar  to  that  held  by  the 
Partnership.  Applicants  assert  that 
Value  Fund  will  acquire  the  Partnership 
securities  at  their  independent  "current 
market  price."  Applicants  assert  that 
this  price  will  be  as  advantageous  to 
Value  Fund  as  open-market  purchases. 
In  addition,  by  acquiring  suitable 
securities  from  the  Partnership,  Value 
Fund  will  avoid  incurring  brokerage  and 
other  transaction  costs.  Applicants 
further  assert  that  neither  the  limited 
partners  nor  the  Adviser  nor  Weitz  will 
be  in  a  position  to  influence  the 
valuation  of  the  securities  acquired  by 
Value  Fund. 

3.  Applicants  submit  that  the 
exchange  is  consistent  with  the  general 
purposes  of  the  Act  because  it  does  not 
give  rise  to  the  abuses  that  section  17(a) 
was  designed  to  prevent,  and,  in  fact,  is 
consistent  with  the  purposes  underlying 
rule  17a-7.  They  contend  that  the 
exchange  can  be  viewed  as  a  change  in 
the  form  in  which  the  assets  are  held, 
rather  than  as  a  disposition  giving  rise 
to  section  17(a)  concerns. 

For  the  CommissioD,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  93-27M1  Filed  11-9-93;  8:45  amj 
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DEPARTMEMT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

P)ock«t  No.  93-82;  Notice  1] 

Rover  Group  Ltd.;  Receipt  of  Petition 
for  Determination  of  Inconsequential 
Noncomplianca 

Rover  Group  Ltd.  (Rover)  of  Lanham, 
Maryland  has  determined  that  some  of 
its  spare  wheels  fail  to  comply  with  49 
CFR  571.120.  "Tbe  Selection  and  Rims 
for  Motor  Vehicles  Other  Than 
Passenger  Cars,"  (Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  120),  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  part  573.  Rover  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  §5.2  of  FMVSS  No.  120 
requires  that  each  rim  shall  be  marked 
with  the  following: 

(a)  A  designation  which  indicates  the 
source  of  the  rim's  published  nominal 
dimensions  •  •  •.  (b)  The  rim  size 
designation  *  •  •.  (c)  The  symbol  DOT, 
constituting  a  certification  by  the 
manufacturer  of  the  rim  that  the  rim 
complies  with  all  applicable  motor  vehicle 
safety  standards,  (d)  A  designation  that 
identifies  the  manufacturer  of  the  rim  by 
name,  trademark,  or  symbol,  (e)  The  month, 
day,  and  year,  or  the  month  and  year,  of 
manufacture,  expressed  in  numerals. 

Between  March  8, 1993  and  July  8, 
1993,  Rover  produced  1,703  model  year 
1993  Range  Rover  County  and  County 
LWB  vehicles  with  spare  wheels  that  do 
not  comply  with  Paragraph  S5.2  of 
FMVSS  No.  120.  In  addition, 
approximately  39  noncompliant 
replacement  wheels  were  manufactured 
that  may  have  entered  the  U.S.  parts 
distribution  system  with  the  same 
noncompliance. 

The  rims  on  the  subject  wheels  may 
be  lacking  the  designation  that  indicates 
the  source  of  the  rim's  published 
nominal  dimensions  (S5.2(a)).  the 
"DOT"  certification  (S5.2(c)).  and  a 
wholly  numerical  date  code  (S5.2(e)). 

Rover  cites  the  following  reasons  for 
requesting  an  exemption  from  the 
notification  and  remedy  requirements: 

A.  The  tire  and  rim  of  the  affected 
spare  wheels  are  properly  matched,  and 


are  appropriate  for  the  load-carrying 
characteristics  of  these  vehicles.  "The 
lack  of  complete  rim  marking  has  no 
effect  on  the  performance  of  the  tire/rim 
combination. 

B.  The  alloy  wheels  attached  to  the 
vehicles  contain  all  of  the  FMVSS  No. 
120  required  information.  As  these  alloy 
wheels  are  the  same  size  as  the  spare 
wheel,  they  should  provide  an  adequate 
reference  for  any  required  information 
required  by  the  owner/operator/ 
mechanic. 

C.  The  peraons  who  change  tires  rely 
primarily  on  the  information  marked  on 
the  sidewalls  of  the  tires  being  removed. 
Under  this  circumstance,  the  most  likely 
source  of  information  to  be  consuhed  on 
the  wheel  is  the  wheel  size,  which  is 
included  on  the  subject  steel  wheels. 

D.  The  vehicle  owner's  manual 
references  the  proper  wheel  and  tire 
size,  and  wheel/tire  information  appears 
on  the  certification  label  fitted  to  the 
edge  of  the  driver's  door.  (Certain  of 
these  vehicles  built  before  May  22, 1993 
are  also  the  subject  of  a  July  2, 1993  Part 
573  Report,  and  subsequent  recall 
campaign.) 

E.  The  subject  spare  wheels  include  a 
date  code  that  can  be  decoded  by  Rover 
Group  and  the  wheel  manufacturer. 
Dunlop.  which  companies,  in 
accordance  with  49  CFR  571.120 
S5.2(d),  may  be  contacted  should  there 
by  any  confusion  about  the  source  of  the 
published  nominal  dimensions  of  the 
wheel  or  its  certification  status. 

F.  NHTSA  has  long  maintained  the 
pohcy  that  the  omission  of  the 
certification  (DOT)  symbol  is  not  the 
tyf>e  of  noncompliance  requiring 
notification  and  remedy. 

Rover  believes  that  the  safety  goals  of 
FMVSS  120  have  been  achieved  by 
means  of  the  wheel  size  (the 
information  most  often  referenced  by 
service  personnel)  being  marked  on  the 
steel  spare  wheel  and  all  required 
information  being  provided  to  the 
vehicle  operator  or  service  personnel  (1) 
on  the  four  alloy  wheels  installed  on  the 
vehicle  axles.  (2)  the  vehicle  owner's 
manual  and  (3)  the  certification  label 
fitted  to  the  edge  of  the  driver's  door. 
Therefore,  we  submit  that  the  failure  to 
provide  a  wholly  numerical  date  code, 
"DOT"  certification  mark  and  the 
source  of  the  rim's  published  nominal 
dimensions  on  the  subject  spare  wheels 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Rover, 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
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5109.  40C  Seventh  Street.  SW.. 
Washington.  DC  20590.  It  is  requested 
but  rot  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  willbe  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  10. 
1993. 

Authority:  15  U.S.C.  1417;  delegations  of 
autharity  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on;  November  4. 1993. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  93-27682  Filed  11-9-93;  8:45  am| 
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DEPARTMErfT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  4, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171.  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  IX:  20220. 

Departmental  Offices/Office  of  Foreign 
Assets  Control 

OMB  Number.  1505-0130. 

Form  Number.  None. 

Type  of  Reviev\z  Extension. 

Title:  Iraqi  Sanctions  Regulations. 

Description:  This  submission  will 
provide  the  U.S.  Government  with 
information  to  be  used  in  administering 
and  enforcing  sanctions  against  Iraq. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Response:  1  hour.  54  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
1,900  hours. 

Clearance  Officer  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
room  3171,  Treasury  Annex.  1500 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer 
IFR  Doc.  93-27692  Filed  11-9-93;  8:45  am] 
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OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  93-27691  Filed  11-9-93;  8:45  am) 

BILUNG  COOC  483ft-01-^ 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  4, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-1191. 
Regulation  ID  Number  INTL-0868- 
89  Final. 

Type  of  Review:  Extension. 
Title:  Information  With  Respect  to 
Certain  Foreign-Owned  Corporations. 

Description:  The  regulations  required 
record  maintenance,  annual  information 
filing,  and  the  authorization  of  the  U.S. 
corporation  to  act  as  an  agent  for  IRS 
summons  purposes.  These  requirements 
will  allow  IRS  international  examiners 
to  better  audit  the  tax  returns  of  U.S. 
corporations  engaged  in  crossborder 
transactions  with  a  related  party. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
63,000. 

Estimated  Burden  Hours  Per 
Recordkeeper  10  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  630.000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571,  nil  Constitution  Avenue. 
NW..  Washington.  DC  20224. 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  4, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  IX:  20220. 

Financial  Management  Service. 

OMB  Number:  1510-0008. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Pools  and  Associations — 
Annual  Letter. 

Description:  The  information  is 
collected  for  the  determination  of  an 
acceptable  percentage  for  each  pool  and 
association  to  allow  Treasury  certified 
companies  credit  on  their  schedule  F  for 
authorized  ceded  reinsurance  in 
determining  the  companies' 
underwriting  limitations. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
97. 

Estimated  Burden  Hours  Per 
Response:  1  hour.  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
146  hours. 

Clearance  Officer:  Jacqueline  R.  Perry, 
(301)  344-8577.  Financial  Management 
Service,  3361-L  75th  Avenue.  Landover, 
MD  20785. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  93-27690  Filed  11-9-93;  8:45  am] 

BILLING  COOC  4aiO-3S-P 


59782 Federal  Register  /  Vol.  58.  No.  216  /  Wednesday,  November  10,  1993  /  Notices 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  3, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NVV., 
Washington,  DC  2022O. 

U.S.  Customs  Service 

OMB  Number:  1515-0032. 

fonn  Number  CF  5125. 

Type  of  Review:  Extension. 

Title:  Application  for  Withdrawal  of 
Bonded  Stores  for  Fishing  Vessel  and 
Certification  of  Use. 

Description:  Customs  Forms  5125  are 
used  for  the  withdrawal  of  bonded 
merchandise  (especially  alcoholic 
beverages)  for  use  on -board  U.S.  fishing 
vessels  and  foreign  or  domestic  vessels 
involved  in  international  trade.  CF 
5125's  are  also  for  certification  of  use: 
total  consumption  or  partial 
consumption  with  secured  storage  for 
use  on  next  voyage. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  42 
hours. 

Clearance  Officer:  Ralph  Meyer,  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue.  NW., 
Washington.  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
|FR  Doc  93-27689  Filed  11-9-93;  8:45  am) 
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Fiscal  Servica 


1994  Fee  Schedule  for  the  Transfer  of 
U.S.  Treasury  Book-Entry  Securities 
Held  at  Federal  Reserve  Banks 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 

action:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury  is  announcing  the  schedule  of 
fees  to  be  charged  in  1994  on  the 
transfer  of  book-entry  Treasury 
securities  between  depository 
institution  accounts  maintained  at 
Federal  Reserve  Banks  and  Branches. 
EFFECTIVE  DATE:  January  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
M.  Locken,  Jr.,  Assistant  Commissioner 
(Financing),  Bureau  of  the  Public  Debt, 
room  534,  E  St.  Building,  Washington, 
DC  20239-0001,  telephone  (202)  219- 
3350:  Diane  M.  Polowczuk,  Government 
Securities  Specialist,  Bureau  of  the 
Public  Debt,  room  534,  E  St.  Building. 
Washington,  DC  20239-0001,  telephone 
(202) 219-3350. 

SUPPLEMENTARY  INFORMATION:  On 
October  1, 1985,  the  Department  of  the 
Treasury  established  a  fee  schedule  for 
the  transfer  of  Treasury  book-entry 
securities  between  one  book-entry 
subaccount  to  another  book-entry 
subaccount  of  the  same  depository 
institution,  and  between  the 
subaccounts  of  one  depository 
institution  and  the  subaccounts  of 
another  depository  institution  that 
maintain  their  accounts  at  Federal 
Reserve  Banks  and  Branches. 

Based  on  the  latest  review  of  book- 
entry  costs  and  volumes,  the  Treasury 
has  decided  to  raise  the  off-line  transfer 
fee  from  $7.90  to  $9.40  for  off-line 
transfers  originated,  off-line  transfers 
received,  and  off-line  reversal  transfers 
received.  This  fee  will  more  accurately 
reflect  the  costs  of  processing  off-line 
transfers.  Fees  for  on-line  transfers  will 
not  change  in  1994. 

The  fees  described  in  this  notice 
apply  only  to  the  transfer  of  Treasury 
book-entry  securities.  The  Federal 
Reserve  System  assesses  the  fees  to 
recover  the  costs  associated  with  the 
processing  of  the  funds  component  of 
Treasury  book-entry  transfer  messages, 
as  well  as  the  costs  of  providing  book- 
entry  services  for  Government  agencies. 
Information  concerning  book-entry 
transfers  of  government  agency 
securities,  which  are  priced  by  the 
Federal  Reserve  System,  is  set  out  in  a 
separate  notice  published  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System. 


The  following  is  the  Treasury  fee 
schedule  that  will  be  effective  January  3, ' 
1994,  for  the  Treasury  book-entry 
transfer  service: 


1994  Fee  Schedule 


Cost  per 
transfer 

On-line  transfers  originated 

$1  65 

On-line    reversal    transfers    re- 
ceived   

1.65 

Off-line  transfers  originated 

Off-line  transfers  received 

9.40 
940 

Off-line    reversal    transfers    re- 
ceived   

9  40 

Dated:  November  4, 1993. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
IFR  Doc.  93-27676  Filed  ll-«-93;  9:10  ami 

BtLUNQ  COOC  4t1»-3S-P 

Office  of  Thrift  Supervision 
IAC-66;  OTS  No.  05233] 

First  Home  Savings  Bank,  Mountain 
Grove,  MO;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  October 
29, 1993,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Oflice  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First  Home 
Savings  Bank,  Mountain  Grove, 
Missouri  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600.  Irving, 
Texas  75039. 

Dated:  November  5, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
IFR  Doc.  93-27702  Filed  11-9-93;  8:45  am) 

BILUNO  COOE  e72O-01-M 

[AC-67:  OTS  No.  05593] 

Capital  Savings  Bank,  FSB,  Jefferson 
City,  MO;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  October 
29, 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Capital 
Savings  Bank,  FSB,  Jefferson  City, 
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Missouri  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street.  NW.. 
Washington.  DC  20552.  and  the 
Midwest  Regional  Office.  Office  of 
Thrift  Supervision.  122  W.  John 
Carpenter  Freeway,  suite  BOO.  Irving. 
Texas  75039. 

Dated;  November  5. 1993. 

By  tha  OfHce  of  Thrift  Supervision. 
Kinberly  M.  White. 
Corporate  Technician. 
(FR  Doc  93-27701  Filed  11-9-93;  8:45  am) 
BtLUNo  cooc  srw-et-ii 


(AC-61;OT8  No.  04219] 

Flret  Faderai  Savings  and  Loan 
AssociaUon  of  Kane,  Kane,  PA; 
Approval  of  Convarsion  Application 

Notice  is  hereby  given  that  on  October 
27, 1993.  the  Deputy  Assistant  Director, 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  and  Loan  Association  of 
Kane.  Kane,  Pennsylvania  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Information  Services 
Division,  Office  of  Thrift  Supervision. 
1700  G  Street,  NW.,  Washington.  DC 
20552,  and  the  Northeast  Regional 
Office.  Office  of  Thrift  Supervision.  10 
Exchange  Plaza,  18th  Floor.  Jersey  Qty. 
New  Jersey  07302. 

Dated:  November  5, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc  93-27697  Filed  11-9-93;  8:45  am] 
BiUMQ  coo€  «7ao-ei-M 


[AC-54;  OTS  No.  02409] 


First  Federal  Savings  and  Loan 
Association  of  Lalce  County,  Leesburg, 
FL;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  1. 1993,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Lake  County,  Leesburg, 
Florida  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Serx'ices  Division,  Office  of 
Thrift  Supervision,  1700  G  Street.  NW.. 


Washington.  DC  20552,  and  the 
Southeast  Regional  Office.  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street.  NE..  Atlanta,  GA  30309. 

Dated:  November  5. 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimbmiy  M.  White. 
Corporate  Technician. 
(FR  Doc  93-27704  Filed  11-9-93;  8:45  am] 

BtLLMO  CODE  SnO-m-M 


By  the  Office  of  Thrift  Supenrislon. 
Kimberly  M.  White. 
Corporate  Technician. 
IFR  Doc  93-27695  Filed  11-9-93;  8:45  an] 
tuxMO  coot  mo-m-m 


[AC-«0:  OTS  No.  036271] 

North  Federal  Savings  Banlc,  Chicago, 
IL;  Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  October 
29. 1993.  the  Deputy  Assistant  Director, 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  North 
Federal  Savings  Bank,  Chicago.  Illinois 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supenrision,  1700  G  Street.  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  Wacker  Drive,  Suite 
800,  Chicago,  Illinois  60601-4360. 

Dated:  November  5, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[PR  Doc  93-27698  Filed  11-9-93;  8:45  am) 
BILUNa  CODE  tr20-»1-« 


lAC-M:  OTS  Na  01275] 

Qualcar  aty  Federal  Savings  and  Loan 
Association.  Whittlar,  CA;  Approval  of 
Convarsion  Application 

Notice  is  hereby  given  that  on  October 
29, 1993,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Quaker  Qty 
Federal  Savings  and  Loan  Association. 
Whittier.  California  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Service  Division. 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington,  DC  20552,  and 
the  West  Regional  Office,  Office  of 
Thrift  Supervision,  1  Montgomery 
Drive,  Suite  400,  San  Francisco. 
California  94120. 

Dated:  November  5, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While. 
Corporate  Technician. 
[FR  Doc  93-27700  Filed  11-9-93;  8.45  am] 
BiUJNO  CODE  ST^^I-M 


[A&-63;OT8No.01S57] 

Northwestern  Savings  Bank,  F.S.B., 
Fargo,  NO;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  October 
26. 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  piu-suant  to  delegated  authority, 
approved  the  application  of 
Northwestern  Savings  Bank,  F.S.B., 
Fargo,  North  Carolina  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW.,  Washington,  DC  20552.  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision.  122  W.  John 
Carpenter  Freeway,  suite  600,  Irving, 
Texas  75039. 

Dated;  November  5, 1993. 


[AC-59;  OTS  No.  02198] 

St  Francois  County  Savings  and  l.oan 
Association,  Farmlngton,  MO; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  October 
29, 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  apphcation  of  St.  Francois 
County  Savings  and  Loan  Association. 
Farmington.  Missouri  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division. 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW.,  Washington.  DC  20552.  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600,  Irving. 
Texas  75039. 

Dated:  November  5. 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  93-27699  Filed  11-9-93;  8:45  ami 
BiujNQ  cooc  rao-oi-M 
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[AC-65:  ore  No.  020201 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10,  1993  /  Notices 


Sentinel  Federal  Savinge  and  Loan 
Association  of  Kansas  City,  Kansaa 
City,  MO;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  1, 1993,  the  Deputy  Assistant 
Director.  Corporate  Activities  Division. 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Sentinel  Federal  Savings  and  Loan 
Association  of  Kansas  City.  Kansas  City. 
Missouri  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street.  NW.. 
Washington.  DC  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039. 

Dated:  November  5, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimbarly  M.  White. 
Corporate  Technician. 
[FR  Doc  93  -27703  Filed  11-9-93;  8:45  am] 
KUMQ  COM  STao-ei-M 


[AC-64:  OTS  No.  01193] 

Seven  Hilts  Savings  Association, 
Cincinnati,  OH;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  October 
22, 1993,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  appUcation  of  Seven  Hills 
Savings  Association.  Cincinnati.  Ohio  to 
covert  to  the  stock  form  of  organization. 
Copies  of  the  application  are  available 
for  inspection  at  the  Information 
Services  Division.  Office  of  Thrift 
Supervision.  1700  G  Street.  N\V.. 
Washington.  DC  20552.  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  November  5, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  Whits, 
Corporate  Technician. 
IFR  Doc  93-27694  Filed  ll-ft-93;  8:45  am] 
BtUMO  cooe  STao-oi-M 


[AC-«2;  OTS  No.  07416] 

Washington  Savings  Bank, 
Washington,  MO;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  October 
26. 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  appUcation  of  Washington 
Savings  Bank,  Washington,  Missouri  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW„ 
Washington.  DC  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600,  Irving. 
Texas  75039. 

Dated:  November  5, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  KL  White. 
Corporate  Technician. 
(FR  Doc.  93-27696  Filed  11-9-93;  8:45  am] 
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Thts  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjlished  under 
ttie  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-40S)  5  use.  552t)<e)(3) 


UNITED  STATES  COMMISSION  ON  CIVH. 
RIGHTS 

DATE  AND  TIME:  Friday.  November  19. 

1993.9  a.m. 

Pt^CE:  U.S.  Commission  on  Civil  Rights 

624  Ninth  Street.  NVV..  room  540. 

Washington.  DC  20425. 

STATUS:  Open  to  the  Public. 

Agenda  for  November  t9.  1993 
I.  Approval  of  Agenda 
n.  Approval  of  Minutes  of  October  22.  1993 
Meeting 

III.  Announcements 

IV.  Followup  to  Previous  Meetmg 

V.  Appointments  to  the  Iowa  Advisory 

Committee 

VI.  Hate  Crimes  in  Indiana;  A  Monitoring  of 

the  Level,  Victims.  Locations,  and 
Motivations 

VII.  New  York  Hearing  Update 

VIII.  Commissioner  Task  Force  Reports 
Reauthorization 

SAC  Member  Processes 

IX.  Staff  Director's  Report 

X.  Future  Agenda  Items 

XI.  Commissioner  Briefing  on  Census 

Hearing  impaired  j)ersons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  cxjntact  Betty  Edmiston. 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105 
(TDD  202-376-6116)  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  hearing. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION: 

Barbara  Brooks.  Press  and 
Communications  (202)  376-6312. 

Dated;  November  8. 1993. 
Emma  Monroig, 
Solicitor. 

IFR  Doc.  93-27833  Filed  n-»-93;  1:03  pm| 
BILUNC  COOE  C33S-ei-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  2:30  p.m..  Friday, 

November  12, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 


Su  mmary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  di.scussion  agenda. 

1.  Publication  for  conunent  of  revision  of 
Regulation  M  (Consumer  Leasing). 

Di^icnssion  Agenda 

2.  Propt»sed  amendments  to  Regulation  8 
(Equal  Credit  Opportunity)  regarding 
availability  of  appraisal  reports.  (Proposed 
earlier  for  public  comment.  Docket  No  R- 
0732) 

3.  Proposed  amendments  to  Regulation  E 
(Electronic  Fund  Transfers)  to  cover 
Electronic  Benefit  Transfer  (EBT)  programs 
established  by  federal,  state,  or  local 
agencies.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0796) 

4.  Publication  for  comment  of  revision  of 
Regulation  E  (Electronic  Fund  Transfers). 

5.  Proposed  amendments  to  Regulation  O 
(Loans  to  Executive  Officers,  Directors,  and 
Principal  Shareholders  of  .Member  Banks) 
regarding  (A)  increasing  the  aggregate 
lending  limit  for  certain  s.mall  banks 
(proposed  earlier  for  public  comment:  Docket 
No.  R-0800);  and  (B)  (i)  exceptions  to  the 
aggregate  insider  lending  limit;  (ii)  the 
definition  of  "extension  of  credit";  and  (iii) 
modifications  to  the  recordkeeping 
requirements  (proposed  earlier  for  public 
comment;  [)ocket  No.  R-0809). 

6.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note;  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(2021  452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  5,  1993. 
Jenoifier  J.  Johnson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-27758  Filed  11-8-93:  8:45  ami 

BILUNG  COOe  SZIO-OI-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  4:30 

p.m..  Friday.  November  12, 1993, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 
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entrance  between  20th  and  21s<  Streets 
NVV..  Washington.  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1   Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Fedpral 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Cx)yne.  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  5. 1993. 
[ennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-27759  Filed  ll-«-93;  8.45  ami 
BIIUNO  iCOOE  621(M)I-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  12  noon.  Monday. 

November  15.  1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Resene  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NVV..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  delegation  of  authority. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  rail 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  8.  1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-27832  Filed  11-8-93;  11:52  ami 
BUJJNQ  COOE  621»«1-P 


UNITED  STATES  INSTITUTE  OF  PEACE 
DATE/TIME:  Thursday.  November  18. 
1993.  9  a.m.  to  5:30  p.m. 
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LOCATION:  First  Floor  Conference  Room, 
1550  M  Street,  NW.,  Washington.  DC. 

STATUS:  (Open  Session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  histitute 
of  Peace  Act.  Public  Law  98-525. 


AGENDA:  Approval  of  Minutes  of  the 
Sixty-first  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report;  General  Issues; 
Discussion  of  Past  Progress,  Present 
Possibilities,  and  Future  Opportunities; 
and  Consideration  of  Grants. 


CONTACT:  Mr.  Gregory  McCarthy. 
Director,  Public  Affairs  and  Information, 
Telephone:  (202)  457-1700. 

Dated:  November  8, 1993. 
Bemice  J.  Carney. 

Director,  Office  of  Administration,  United 

States  Institute  of  Peace. 

IFR  Doc.  93-27855  Filed  11-8-93;  1:04  pml 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  362 
RIN  3064-AA29 

Activities  and  Investments  of  Insured 
State  Banlcs 

Correction 

In  rule  document  92-26696  beginning 
on  page  53213  in  the  issue  of  Monday, 


Federal  Register 

Vol.  58.  No.  216 

Wednesday.  November  10.  1993 


November  9, 1992.  make  the  following 
correction: 

§362.3    [Corrected] 

On  page  53237.  in  the  first  column,  in 
§  362.3(d)(5){ii),  in  the  eighth  line. 
"December  19. 1966."  should  read 
"December  19.  1996,". 

BILUNG  CODE  1S05-01-0 


FEDERAL  RESERVE  SYSTEM 

Pikeville  National  Corporation,  et  a!.; 
Notice  of  Applications  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

Correction 

In  notice  document  93-27219 
beginning  on  page  59038  in  the  issue  of 
Friday,  November  5. 1993,  make  the 
following  correction: 


On  page  59039,  in  the  first  column, 
under  B.  Federal  Reserve  Bank  of  St. 
Louis,  under  paragraph  1,  in  the  seventh 
line  insert  after  "§  225.25(b)(1)"  the 
words  "and  acting  as  principal,  agent,  or 
broker  in  the  sale  of  credit  life, 
disability,  involuntary  unemployment 
and  property  insurance  pursuant  to 
§§225.25(b)(8)(i)and(b)(8)(ii)".  . 

BILUNG  CODE  1$0541-0 


Wednesday 
November  10,  1993 


Part  II 


Environmental 
Protection  Agency 

Federal  Agency  Hazardous  Waste 
Compliance  Docket;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4787-71 

Federal  Agency  Hazardoua  Waate 
Compliance  Docket 

agency:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  eighth  update  of  the 

Federal  Agency  Hazardous  Waste 

Compliance  Docket,  pursuant  to 

CERCLA  section  120(c). 

SUMMARY:  Section  120(c)  of  the 
Q)mprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  Compliance 
Docket.  The  docket  is  to  contain  certain 
information  regarding  Federal  facilities 
that  manage  hazardous  waste  or  from 
which  hazardous  substances  may  be  or 
have  been  released.  (As  defined  by 
CERCLA  section  101(22),  a  release  is 
any  spilling,  leaking,  pumping,  pouring, 
emitting,  emptying,  discharging, 
injecting,  escaping,  leaching,  dumping, 
or  disposing  into  the  environment.) 
CERCLA  requires  that  the  docket  be 
updated  every  six  months,  as  new 
facilities  are  reported  to  EPA  by  Federal 
agencies.  The  following  list  identifies 
the  Federal  facilities  to  be  included  in 
the  eighth  update  of  the  docket  (that  is, 
facilities  not  previously  listed  on  the 
docket  and  reported  to  EPA  since  the 
last  update  to  the  docket,  58  FR  7298. 
February  5, 1993.  which  was  current  as 
of  December  7, 1992).  EPA  policy 
specifies  that,  for  each  Federal  facility 
that  is  included  on  the  docket  during  an 
update,  the  responsible  Federal  agency 
must  complete  a  preliminary  assessment 
(PA)  and,  if  warranted,  a  site  inspection 
(SI)  within  18  months  of  publication  of 
the  notice.  Such  remedial  site 
evaluation  activities  will  help  determine 
whether  the  facility  should  be  included 
on  the  National  Priorities  List  (NPL)  and 
will  provide  EPA  and  the  public  with 
valuable  information  about  the  facility. 
In  addition  to  the  list  of  additions  to  the 
docket,  this  notice  includes  a  section 
comprising  revisions  (that  is, 
corrections  and  deletions)  of  the 
previous  docket  list  and  a  list  of  the 
facilities  on  the  docket  that  have  been 
evaluated  and  determined  to  be  not 
appropriate  for  listing  on  the  NPL  at  this 
time  (the  site  evaluation  accomplished 
(SEAJ  list).  At  the  time  of  publication  of 
this  notice,  the  new  total  number  of 
Federal  facilities  listed  on  the  docket  is 
1.946. 


DATES:  This  list  is  current  as  of  July  16. 

1993. 

FOR  FURTHER  INFORMATION  CONTACT. 

Federal  Facilities  Docket  Hotline, 

Telephone:  (800)  548-1016  (toll  free)  or 

(703) 883-8577. 

SUPPLEMENTARY  INFORMATK)N: 

T«bl«ofContenta 

I.  Introduction 

n.  Revisions  of  the  Provious  Docket 

m.  Process  for  Compiling  the  Updated 

Docket 
rv.  Facilitiee  not  Included 

V.  Information  Contained  on  Docket  Lilting 

VI.  Facility  Status  Reporting 

I.  Intrtiduction 

Section  120(c)  of  CERCLA,  42  U.S.C 
9620(c),  as  amended  by  SARA,  required 
the  establishment  of  the  Federal  Agency 
Hazardous  Waste  Compliance  Docket 
("docket").  The  docket  contains 
information  on  Federal  facilities  that  is 
submitted  by  Federal  agencies  to  the 
U.S.  Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  under  sections 
3005,  3010,  and  3016  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6925, 6930,  and  6937  and 
under  section  103  of  CERCLA,  42  U.S.C 
9603.  Specifically,  RCRA  section  3005 
establishes  a  permitting  system  for 
certain  bazaraous  waste  treatment, 
storage,  and  disposal  (TSD)  facilities; 
RCRA  section  3010  requires  waste 

?;enerators,  transporters,  and  TSD 
acilities  to  notify  EPA  of  their 
hazardous  waste  activities;  and  RCRA 
section  3016  requires  Federal  agencies 
to  submit  biennially  to  EPA  an 
Inventory  of  hazardous  waste  sites  that 
the  Federal  agencies  own  or  operate. 
CERCLA  section  103(a)  reouires 
notification  of  the  National  Response 
Center  (NRC)  of  a  release.  CERCLA 
section  103(c)  requires  reporting  to  EPA 
the  existence  of  a  facility  at  which 
hazardous  substances  are  or  have  been 
stored,  treated,  or  disposed  of  and  the 
existence  of  known  or  suspected 
releases  of  hazardous  substances  at  such 
facilities. 

The  docket  serves,  among  others, 
three  major  purposes:  (1)  To  identify  all 
Federal  facilities  that  must  be  evaluated 
to  determine  whether  they  pose  a  risk  to 
human  health  and  the  environment 
sufficient  to  warrant  inclusion  on  the 
NPL;  (2)  to  compile  and  maintain  the 
information  submitted  to  EPA  on  such 
facilities  under  the  provisions  listed  in 
section  120(c)  of  CERCLA;  and  (3)  to 
provide  a  mechanism  to  make  the 
information  available  to  the  public. 

The  initial  list  of  Federal  {acilities  to 
be  included  on  the  docket  was  - 
published  on  February  12, 1988  (53  FR 
4280).  Updates  to  the  docket  have  been 


published  on  November  16, 1988  (54  FR 
46364);  December  15, 1989  (54  FR 
51472):  August  22. 1990  (55  FR  34492); 
September  27, 1991  (56  FR  49328); 
December  12, 1991  (56  FR  64898);  July 
17, 1992  (57  FR  31758);  and  February  5. 
1993  (58  FR  7298).  This  notice 
constitutes  the  eighth  update  of  the 
docket. 

Today's  notice  is  divided  into  four 
major  sections:  (1)  Corrections,  (2) 
deletions,  (3)  additions,  and  (4)  the  SEA 
list  The  docket  corrections  section  lists 
changes  in  information  about  Acilities 
already  listed  on  the  docket.  The 
deletions  section  lists  facilities  that  EPA 
is  deleting  &om  the  docket.  The 
additions  section  lists  newly  identified 
Cadlities  that  have  been  reported  to  EPA 
since  the  last  update  and  that  now  are 
being  Included  on  the  docket.  The  SEA 
list  is  the  list  of  all  docket  facilities  to 
which  EPA  has  assigned  a  status  of  site 
evaluation  accomplished. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  contained  in  the 
docket  repository  located  in  the  EPA 
Regional  Office  of  the  Region  in  which 
the  facility  is  located  (see  53  FR  4280 
(February  12, 1988)  for  a  description  of 
the  information  required  under  those 
provisions).  Each  repository  contains 
the  documents  submitted  to  EPA  under 
the  reporting  provisions  and 
correspondence  relevant  to  the  reporting 
provisions  for  each  facility.  A  complete 
national  index  of  the  information  found 
In  the  Regional  docket  repositories  is 
maintained  at  EPA's  Office  of  Federal 
Facilities  Enforcement  in  Washington, 
DC  and  is  available  to  the  public.  The 
index  for  each  Region  is  available  for 
public  review  at  each  Regional 
repository.  Contact  the  Federal  Facilities 
Docket  Hotline  (800-548-1016)  for 
information  on  Regional  repository 
locations  and  on  making  arrangements 
for  obtaining  specific  documents. 

n.  Reviaions  in  the  Prerious  Docket 

Following  is  a  discussion  of  the 
incliision  of  revisions  made  in  the 
previous  docket,  including  corrections, 
deletions,  and  additions. 

J.  Corrections 

Changes  necessary  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  The  changes 
needed  varied  from  simple  address  and 
spelling  changes  to  corrections  of  the 
recorded  name  and  ownership  of  a 
facility.  In  addition,  some  changes  in 
facility  names  were  made  to  establish 
consistency  in  the  docket.  Many  new 
entries  are  simply  corrections  of 
typographical  errors.  For  each  facility 
for  which  a  correction  has  been  entered, 
the  original  entry  (designated  by  an 


Federal  Regjgter  /  Vol.  58.  No.  216  /  Wednesday.  November  10.  1993  /  Notice 


59791 


"O"),  t8  It  appeared  in  the  Februaiy  12, 
1988  notice  or  subsequent  updates,  is 
shown  directly  below  the  corrected 
entry  (designated  by  a  "C").  for  easy 
comparison. 

2.  Deletions 

Today,  98  bcilities  are  being  deleted 
from  the  docket  for  various  reasons, 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  ownership, 
and  exemption  as  a  small  quantity 
generator  (SQG)  under  RCRA  (40  CFR 
262.44).  Facilities  being  deleted  no 
longer  will  be  subject  to  the 
reqiiirenents  of  CERCLA  section  120(d]. 

3.  Additions 

Today,  113  facilities  are  being  added 
to  the  docket  primarily  because  of  new 
information  obtained  by  EPA  (for 
example,  recent  reporting  of  a  facility 
pursuant  to  ROIA  sections  3005.  3010, 
or  3016  or  CERCLA  section  103).  For  all 
facilities  being  added  to  the  dodcet.  it  is 
EPA's  policy  that  the  responsible  agency 
must  complete  the  required  PA.  and.  if 
warranted,  an  SI  within  18  months  from 
the  date  of  this  publication. 

Of  the  113  facilities  being  added  to 
the  docket.  10  are  facilities  that  have 
reported  to  the  NRC  the  release  of  a 
reportable  quantity  (RCy  of  a  hazardous 
substance.  Under  section  103(a)  of 
CERCLA,  a  facility  is  reouired  to  report 
to  the  NRC  the  release  of  a  hazardous 
substance  in  a  quantity  that  equals  or 
exceeds  the  established  RQ.  Release 
reports  received  by  the  NRC,  the  U.S. 
Coast  Guard,  and  EPA  are  electronically 
transmitted  to  the  Transportation 
Systems  Center  at  the  U.S.  Department 
of  Transportation  (DOT),  where  they 
become  part  of  the  Emergency  Response 
Notification  System  (ERNS)  data  base. 
ERNS  is  a  national  computer  data  base 
and  retrieval  system  that  stores 
information  on  releases  of  oil  and 
hazardous  substances.  Facilities  being 
added  to  the  docket  and  facilities 
already  Hsted  on  the  docket  for  which 
an  ERNS  report  has  been  filed  are 
identified  by  the  notation  of  "103(a)"  In 
the  "Reporting  Mechanism"  column. 

It  is  EPA's  policy  generally  not  to  list 
on  the  docket  facihties  that  are  SQGs 
and  that  have  never  generated  more 
than  1.000  kilograms  (kg)  of  hazardous 
waste  in  any  single  month.  If  a  facility 
has  generated  more  than  1,000  kg  of 
hazardous  waste  in  any  single  month 
(that  is.  if  the  facility  is  an  episodic 
generator),  it  will  be  added  to  the 
docket.  In  addition,  facilities  that  are 
SQGs,  but  that  have  reported  releases 
under  CERCLA  section  103  or 
hazardous  waste  activities  pursuant  to 
another  reporting  mechanism,  will  be 
listed  on  the  dodcet  and  will  undeigo 


remedial  site  evaluation  activities,  such 
as  a  PA  and.  when  appropriate,  an  SI. 
All  such  fadlities  will  be  listed  on  the 
docket,  whether  or  not  they  are  SQGs 
pursuant  to  RCRA.  As  a  result,  some  of 
the  fadlities  that  EPA  is  adding  today  to 
the  docket  are  SQGs  that  had  not  been 
listed  on  the  docket  but  that  ha\'B 
reported  releases  or  hazardous  waste 
activities  to  EPA  under  another 
reporting  provision. 

in  the  process  of  compiling  the 
documents  for  the  Reclonal  repositories, 
EPA  identified  a  number  of  fadlities 
that  had  previously  submitted  a  PA 
report,  an  SI  report,  a  Department  of 
Defense  Installation  Restoration 
Program  report,  or  another  Federal 
agency  environmental  restoration 
pToynm  report,  but  had  not  submitted 
a  CERCLA  section  103  notification  form. 
Section  120(c)(3)  of  CERCLA  requires 
that  EPA  indude  information  submitted 
imder  section  103  on  the  docket.  In 
general,  section  103  requires  certain 
persons  to  provide  notice  of  certain 
releases  of  hazardous  substances.  The 
aforementioned  Federal  agency 
environmental  restoration  program 
reports  contain  information  similar  to 
information  provided  pursuant  to 
CERCLA  section  103  and  are  considered 
equivalent  forms  of  notification  for  the 
docket  Thus,  the  Agency  believes  that 
facilities  that  have  provided  information 
equivalent  to  a  CERCLA  section  103 
notification,  such  as  a  Federal  agency 
environmental  restoration  program 
report,  should  be  included  on  the 
docket,  regardless  of  the  absence  of 
formal  section  103  notification. 
Therefore,  some  of  the  facilities  that 
EPA  is  adding  today  are  being  placed  on 
the  docket  because  of  the  above- 
mentioned  reports. 

EPA  also  indudes  privately  owned, 
government-operated  fadlities  (POGO) 
on  the  docket.  CERCLA  section  120(c) 
requires  that  the  docket  contain 
information  submitted  under  RCRA 
sections  3005,  3010,  and  3016,  and 
CERCLA  section  103,  all  of  which 
impose  duties  on  operaton  as  well  as 
owners  of  facilities.  In  addition,  other 
subsections  of  CERCLA  section  120  refer 
to  fadlitiee  "owned  or  operated"  by  an 
agency  or  other  instnimentality  of  the 
Federal  government  This  terminology 
clearly  indudes  fadlities  that  are 
operated  by  the  Federal  government, 
even  if  they  are  not  owned  by  it 
Spedfically,  CERCLA  section  120(e), 
which  sets  forth  the  duties  of  the 
Federal  agendes  after  a  facility  has  been 
listed  on  the  NPL,  refera  to  the  agency 
that  "owns  or  operates"  the  fadiity.  In 
addition,  the  primary  basis  for  assigning 
responsibility  fior  conducting  PAs  and 
Sis,  as  required  when  a  fadhty  is  listed 


on  the  docket,  is  Executive  Order  12580. 
which  assigns  this  responsibility  to  the 
agency  having  "jurisdiction,  custody,  or 
control"  over  a  fadiity.  An  operator  may 
be  deemed  to  have  jurisdiction,  custody, 
or  control  over  a  fadiity. 

m.  Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly  reported 
fadlities  lor  the  update  being  published 
today.  EPA  extracted  the  names, 
addresses,  and  identification  numbera  of 
fadlities  from  four  EPA  data  bases— 
ERNS,  the  Biennial  Inventory  of  Federal 
Agency  Hazardous  Waste  Activities,  the 
Resource  Conservation  and  Recovery 
Information  System  (RCRIS),  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Information  System  (CERCLIS) — that 
contain  information  about  Federal 
fadlities  submitted  under  the  four 
provisions  listed  in  CERCLA  section 
120(c). 

Extensive  computer  checks  compared 
the  current  docket  list  with  the 
information  obtained  from  the  above 
data  bases  to  determine  which  fadlities 
were,  in  fact,  newly  reported  and 
qualified  for  indusion  on  the  update.  In 
spite  of  the  Quality  assurance  efforts 
EPA  has  undertaken,  it  is  possible  that 
State-owned  or  privately  owned 
fadlities  that  are  not  operated  by  the 
Federal  government  may  have  been 
induded.  Such  problems  are  the  result 
of  procedures  historically  used  to  report 
and  track  data  on  Federal  fadUties;  the 
Agency  is  working  to  resolve  such 
problems.  Representatives  of  Federal 
agendes  are  requested  to  write  to  EPA's 
Docket  Coordinator  at  the  following 
address  if  revisions  in  this  update 
information  are  necessary:  Federal 
Fadliaes  Docket  Coordinator,  Office  of 
Federal  Fadlities  Enforcement  (OE- 
2261).  U.S.  EPA.  401  M  Street  SW., 
Washington,  DC  20460. 

IV.  Faculties  Not  Induded 

As  explained  in  the  preamble  to  the 
original  docket  (53  FR  4280),  the  docket 
does  not  indude  the  following 
categories  of  fadlities  (note,  however, 
that  any  of  these  types  of  fadhties  may. 
when  appropriate,  be  Hsted  on  the  NPL): 

1.  Facilities  formerly  owned  by  t 
Federal  agency  and  now  privately 
owned.  However,  facihties  that  are  now 
owned  by  another  Federal  agency  will 
remain  on  the  docket  and  the 
responsibihty  for  conducting  PAs  and 
Sis  will  rest  with  the  ciirrent  owner. 

2.  SQGs  that  have  never  produced 
more  than  1.000  kg  in  any  single  month 
and  that  have  not  reported  releases 
under  CERCLA  section  103  or  other 
hazardous  waste  activities  under  RCRA 
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section  3016  will  not  be  listed  on  the 
docket 

3.  Facilities  that  are  solely 
transporters  as  reported  under  ROIA 
section  3010,  will  not  be  listed  on  the 
docket. 

V.  Information  Contained  on  Docket 
Listing 

As  discussed  above,  the  update 
information  below  is  divided  into  three 
separate  sections.  The  first  section  is  a 
list  of  new  facilities  that  are  being  added 
to  the  docket  The  second  section  is  a 
list  of  facilities  that  are  being  deleted 
from  the  docket  The  third  section 
comprises  corrections  of  the  docket. 
Each  fadUty  listed  as  part  of  the  update 
has  been  assigned  a  code  that  indicates 
a  more  specific  reason  (s)  for  the 
addition,  deletion,  or  correction.  The 
code  key  precedes  the  lists. 

It  is  EPA'b  policy  that  all  facilities  on 
the  additions  list  to  this  eighth  docket 
update  must  submit  a  PA  and,  if 
warranted,  an  SI  to  EPA  within  18 
months  of  the  date  of  this  publication. 
The  PA  must  include  existing 
information  about  a  site  and  its 
surroimding  environment  including  a 
thorough  examination  of  human,  food- 
chain,  and  enviroimiental  targets, 
potential  waste  sources,  and  migration 
pathways.  From  infonnation  in  the  PA 
or  other  information  coming  to  EPA's 
attention,  EPA  will  determine  whether  a 
followup  SI  is  required.  An  SI  augments 
the  data  collected  in  a  PA.  An  SI  may 
reflect  sampling  and  other  field  data 
that  are  used  to  determine  whether 
further  action  or  investigation  is 
appropriate.  This  policy  includes  any 
facility  for  which  there  is  a  change  in 
the  identity  of  the  responsible  agency. 
These  reports  should  be  submitted  to 
the  Federal  facilities  coordinator  in  the 
appropriate  EPA  Regional  Office. 

The  facilities  listed  in  each  section  are 
organized  by  State  and  then  grouped 
alphabetically  within  each  State  by  the 
Federal  agency  responsible  for  the 
facility.  Under  each  State  heading  is 
listed  the  facility  name  and  address,  the 
statutory  provision(s)  under  which  the 
facility  was  reported  to  EPA,  the  EPA 
Region  in  which  the  facility  is  located, 
and  the  correction  codes. 

The  statutory  provisions  under  which 
a  facility  reported  are  listed  in  a  column 
titlttd  "Reporting  Mechanisms." 
Applicable  mechanisms  are  listed  for 
each  faciUty:  for  example  3010,  3016, 
and  103a 

The  complete  list  of  Federal  facilities 
that  now  makes  up  tl^  docket  is  not 
being  published  today.  However,  the  list 
is  available  to  interested  parties  and  can 
be  obtained  by  calling  the  Federal 
Facilities  Docket  Hotfine  (800-548-1016' 


or  703-883-8577).  As  of  today,  the  total 
number  of  Federal  facilities  that  appear 
on  the  docket  is  1.946. 

VL  Facility  Status  Reporting 

In  response  to  numerous  requests 
frt>m  Federal  agencies,  EPA  h^ 
expanded  the  docket  data  base  to 
include  information  on  the  SEA  status 
of  facilities  listed.  A  prevalent  concern 
has  been  the  inability  to  identify 
facilities  that,  after  stibmitting  all 
necessary  site  assessment  information, 
were  found  to  warrant  no  further  EPA 
involvement  at  the  time.  Accordingly. 
EPA  has  expanded  the  docket  data  base 
to  include  a  column  indicating  the 
facility's  status. 

The  status  codes  are  as  follows: 
UKUndetermined 

N=Site  evaluation  accomplished  (SEA) 
P=Currently  proposed  for  the  NPL 
FxCunently  final  on  the  NPL 
RsRemoved  from  the  proposed  NPL  and 
no  longer  considered  for  the  final 
NPL 
D=Deleted  from  the  final  NPL 

EPA  changed  the  site  assessment 
recommendation  no  further  remedial 
action  planned  (NFRAP)  to  SEA  to 
denote  a  mora  positive  attitude  and  to 
emphasize  that  the  determination 
involves  an  affirmative  e&oit  on  EPA's 
part  to  evaluate  sites. 

SEA  is  a  term  used  in  the  Superfiind 
site  assessment  program  to  identify 
facilities  for  which  EPA  has  found  that 
currently  available  information 
indicates  that  listing  on  the  NPL  is  not 
likely  and  further  assessment  is  not 
appropriate  at  the  time.  SEA  status  does 
not  represent  an  EPA  determination  that 
there  are  no  environmental  threats 
present  at  the  facility  or  that  no  further 
environmental  response  action  of  any 
kind  is  necessary.  As  stated,  SEA  statiis 
means  only  that  the  faciUty  does  not 
appear,  from  the  information  available 
to  EPA  at  this  time,  to  warrant  listing  on 
the  NPL.  and  that,  therefore,  no  further 
involvement  by  EPA  in  site  assessment 
or  cleanup  at  the  facility  is  anticipated 
However,  additional  CQICLA  response 
actions  by  the  agency  that  owns  or 
operates  the  facility,  whether  remedial 
or  removal  actions,  may  be  necessary  at 
a  facility  with  SEA  status. 

The  status  information  contained  in 
the  docket  data  base  is  the  result  of 
Regional  evaluation  of  infonnation 
taken  directly  from  CERCLIS.  (CERCLIS 
is  a  data  base  that  helps  EPA 
Headquarters  and  Regional  pereonnel 
with  site,  program,  and  project 
management  It  contains  the  official 
inventory  of  all  CERCLA  [NPL  and  non- 
NPL]  sites  and  supports  all  site  planning 
and  tracking  functions.  It  also  integrates 


financial  data  bom  preremedial, 
remedial,  removal,  and  enforcement 
programs.)  The  status  information  was 
taken  from  CERCLIS  and  sent  to  the 
Regional  Docket  Coordinatora  for 
review.  Tlie  results  of  their  reviews 
were  incorporated  into  the  status  field 
in  the  docket  data  base.  Subsequently,  a 
list  of  all  facilities  having  SEA  status 
(those  for  which  an  "H"  appean  in  the 
status  field)  was  generatea;  this  list  is 
being  published  today. 

Imi>ortant  limitations  apply  to  this 
SEA  status  list  First,  the  information  is 
accurate  only  as  of  July  16. 1993. 
Second,  a  facility's  stat\is  may  change  at 
any  time  because  of  any  number  of 
factors,  including  new  site  information 
or  changing  EPA  policies.  Finally,  the 
SEA  status  list  is  based  on  Regional 
review  of  CERCLIS  data,  is  provided  for 
information  purposes  only,  and  should 
not  be  consiaered  binding  upon  either 
the  agency  responsible  for  the  facility  or 
on  EPA. 

The  status  information  in  the  docket 
data  base  will  be  reviewed,  and  a  new 
list  of  SEA  fadliUes  will  be  published 
at  each  docket  update. 

Dated  September  30. 1093. 
Steven  A.  Heimu, 
Assistant  Administrator  for  BnforcamenL 

L  Docket  Revisiona 

Categories  of  Revisions  for  Docket 
Update  by  Correction  Code. 

Categories  for  Deletion  of  Facilities 

(1)  Small  Quantity  Generator 

(2)  Not  Federally  Owned 

(3)  Formerly  Federally  Owned 

(4)  No  Haz^ous  Waste  Generated 

(5)  (This  correction  code  is  no  longer 
used.) 

(6)  Redundant  Listing/Site  on  Fadlity 

(7)  Combining  Sites  Into  One  Fadlity/ 
Entries  Combined 

(8)  Does  Not  Fit  Facility  Definition 
(All  Are  Vessels) 

(9)  No  Hazardous  Waste  (Responsible 
Agency  Changed) 

(10)  Small  Quantity  Generator 
(Responsible  Agency  Changed) 

(11)  No  Hazardous  Waste  (Temporary 
Storage  Only) 

(12)  Not  Federally  Owned  (Small 
Quantity  Generator) 

(13)  Redundant  Listing/Site  on 
Facility  (Agendes  Will  Coordinate) 

(14)  Small  Quantity  Generator  (Never 
Actually  Built)  Categories  for 
Fadlity  Addition 

(15)  Small  Quantity  Generator  With 
Either  a  RCRA  3016  or  CERCLA  103 
Reporting  Mechanism 

(16)  One  Entry  Being  Split  Into  Two/ 
Agency  Responsibility  Being  Split 

(17)  New  Information  Obtained 
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Showing  That  Facility  Should  Be 
Included 

(18)  Facility  Was  a  Site  on  a  Facility 
That  Was  Disbanded;  Now  a 
Separate  Facility 

(19)  Sites  Were  Combined  Into  One 
Facility 

(19A)  New  Facility 


Categories  for  Corrections  of  Facility 
Information 

(20)  Reporting  Provisions  Change 
(20A)  Typo  Correction/Name  Change/ 

Address  Change 

(21)  Changing  Responsible  Agencies 
(New  Responsible  Agency  Has  18 
Months  To  Submit  PA) 

(22)  Changing  Responsible  Agencies 


and  Title  (New  Responsible  Agency 
Has  18  Months  To  Submit  PA) 

(23)  New  Reporting  Mechanism 
Added  at  Update 

(24)  Reporting  Mechanism 
Determined  To  Be  Not  Applicable 
After  Review  of  Regional  Files 

Note:  Further  Infbnnation  on  definitioiu  of 
categories  can  be  obtained  by  calling  the 
Docket  Hotline. 


FadUtyname 


North  River  Radio  Relay 

FWS-KenaJ  WikSlfa  Rfg  Swan  Lk. 
Moose  Research  Sta. 

FAA-Aiwetle  latarxi 

FAA-Barrow  Air  Navigation 

FAA-Bethel  Station 

FAA-ag  Lalce  Vortac  Site 

FAA-CoJd  Bay 

FAA-Cordova 

FAA-Deadhorse 

fM-Ouncan  Canal 

FAA-Dutch  Harbor ' 

FAA-Falrbanks  Station  

FAA-Qulkana  ANS 

FAA-Qustavus  „......, 

FAA-Junaau „. 

FAA-King  Salmon  Station 

FAA-Laki  Hood  FadHty 

FAA-Lavel  Island 

FAA-Noma  Airport  Station 

FAA-Pdqyworonzot  Rtr  Faculty  . 

FAA-Sand  Point 

FAA-Slsters  Island 

FAA-Sltka 

FAA-St  Mary's  Air  Navigation 

FAA-StiBwberry  Point 

FAA-Tanana  Air  Field 

FAA-Yakutat  Airport 

Huxtable  Pumping 

Prescott  NF:  Golden  Beit  Mine  ... 
Prescott  NF:  Uppar  Hassayampa 

Create  Mines. 
QUa  River  Site  f2 

NPS-Qrand  Canyon  National 
Park. 

Aerospace  Ccrporatton 

San  Francisco  Federal  Reserve 
Bank. 

Jeny  L  Pettis  Veterans  Hospital . 

Casmaila  Resources 

Campbel  Postal  Servk:* 

San  Francisco  Postal  Servk:e 

Bennett  Army  Natkxwi  Quard  Fa- 
cility. 

NPS-Wsir  Farm  Nattonal  HIstork: 
Site. 

NPS-AnacoetIa  Park  Sectkms  E 
andF. 

NPS-Washlngton  Qaa  and  Light 
Site. 

NPS^  Cypress  Natkxial  Pre- 
serve. 
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Facility  address 


North  River 

Annette  Airport  Nav  AMs  . 

Barrow  Airport  Area 

T8N  R72W  S13  Seward 

Merkjian. 
Big  Lake  - 

5640Al'iport"wa7!r.Z 

Gulkana  Akport 

Gustavus  Airport  Nav  AMs 

AJfport  S  oicy  NavAJdii " 

T13N  R4W  S34  NE 

Level  Island  Nav  AMs 

Nonw    Airport    Munk:ipal 

Airport. 
Anchorage     IntemaUonal 

Airport  Area. 

Sisters  island  Nav  Akis"!!! 
JaponsM  Island  Naval  AJr 

Statkxi. 
Yukon     Delta     National 

WUdlife  Refuge. 
Point  Bentlnck  Nav  Akls  .. 

Tanana  Airport „ 

Yakutat  Airport „.. 

Highway  78  SM  N 


T3S  R63  Sec  3 


City 


P.O.  Box  129 


2400  E  El  Segundo  Blvd 
101  Market  Street 

11201  Benton  Street 

NTU  Road.  P.O.  Box  208 

1587  Dea  Avenue  

151  Mendel  Street , 

15  Miles  SW  of  Bennett ... 

Nod  Hill  Road , 

1900  Anaoostia  Drive.  SE 

1900  Anaooetia  Drive,  SE 

Star  Route  11 , 


Unalakleet 

Soklotna 

Annette 

Barrow „.... 

Deinei ....m... 

Big  Lake 

Dutch  Harbor  .... 

Fal(t>anks 

Gulkana 

Gustavus 

King  Salmon 

Ant^wrage  

Petersburg 

Nome 

Anchorage 

Juneau 

Sitka 

St  Mary's 

Cordova 

Tanana  

Yakutat 

Marianna „ 

Prescott 

Preaootl 

Gila  River  Indian 

Resv. 
Grand  Canyon  .. 

B  Segundo  

San  Francisco ... 

Lome  Unda 

Casmalia 

Campbelt 

San  Francisco ... 
Bennett 

wmon 

Washington 

Washington 

Ochopee  


Slate 


AK 
AK 

AK 
AK 
AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 
AK 
AK 

AK 

AK 
AK 
AK 
AR 

AZ 
AZ 

AZ 

AZ 

CA 
CA 

CA 
CA 
CA 
CA 
CO 

CT 

DC 

DC 

FL 


ZIP 
code 


99684 
99619 

99926 
99723 
99559 

99687 


99586 

99826 

99613 
99518 
99833 
99762 

99502 


99803 
99835 


99574 
99777 
99689 
72360 

86303 
86303 

85247 

86023 

90245 
94105 

92357 


95008 

94124 
80102 


20020 
20020 
33943 


Agency 


Air  Force 

niionur  ••••••«••••. 

Transportatkxi 
Transportatkyi 
Transportatkxi 

Transportatton 
Transportatton 
Transportatkxi 
Transportatton 
Transportatton 
Transportatkxi 
Transportatkxi 
Transportatkxi 
Transportatkxi 
Transportatkxi 
Transportatkxi 
Transportatkxi 
Transportatkxi 
Transportatkxi 

Transportatkxi 

Transportatkxi 
Transportatkxi 
Transportatkxi 

Transportatkxi 

Transportation 
Transportatkxi 
Transportatkxi 
Corpa  of  Engi- 
neers. Civil. 

AgricuKura 

Agriculture 

Intartor 

Intattor 

•••••••■•■•••••••••••••a 

"■niy  •••«•••••••••■ 

EPA 

Poettf  Seivtoe 
Postal  Seivtce 
Anny  .............. 

Intsitor 

Intertor 

irnanor  ........m.. 

Interior 


Reporting 
mechanlem 


3016 
103c 

03c 
03c 
03c 

03c 
03c 
03c 
03c 
03c 
03c 
03c 
03c 
03c 
03c 
03c 
03c 
03c 
03c  3010 

03c 

03c 
03c 
03c 

03c 

03c 

03c 

03c 

3010 

03c  3016 
03c  3016 

03c 

03c 

3010 
3010 

3010 
103a 
103c 
103a 
103c 

103c 

103c 

103c 

3010103c 


Conraction 
code 


19A 
19A 

19A 
19A 
19A 

19A 
19A 
19A 
19A 
19A 
19A 
19A 
19A 
19A 
19A 
19A 
19A 
19A 
19A 

19A 

19A 
19A 
19A 

19A 

19A 
18A 
ISA 
19A 

16 
16 

19A 

18A 

19A 
19A 

19A 
19A 
19A 
19A 
19A 

19A 

19A 

19A 

17 
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FacMty  name 


Atlanta  Naval  Air  Station  

FAA-R«gtonal  Office 

Fort  Oenjssy  Militaiy  Reserve  .. 
Des  Moinee  Air  Natkx^  Guard 
SkHJX  City  Air  Natkxiai  Quard  ... 


BLM-Oover  Hollow  Illegal  Airstrip 
BLM-Liberty  

BLM-Mud  Lake  Airport  


BLM-Pine  Creeit  

BLM-Wiregrass  Reservoir  Site  .... 


Michigan  City  East  PHD  Ught 
Jeffersonvitle  Federal  Center  . 


Dean  D.  Mitchell  Farm  „ 

Kansas  Oly  NaU  Guard  Armory 

and  Parlung  Lot 
Shreveport  Medical  Center 

Westfieid    Air    National    Guard 

(104TFG). 
Royalston  Town  Dump 

NPS-Minute  Man  Natlonai  Histor- 
ical Park. 
Jachman  Amiy  Reserve  Center  ., 
NIH-NCl-Biomakers  artd  Preverv 
tton. 


Ritchie  Rubbievine 
Brainerd  Foundry  .. 


Fond  Du  Lac  Casino  „ 

Laml)ert  St.  Louis  International 

Airport  (ANG). 
St.  Joseph  Air  National  Guard  .... 

BATFA-Kansas  City „ 


River  OperatkKis  Dry  Dock 
(CELMK-00-R). 

Cape  Hatteras  National  Seasfxsre 

Flying  J  Petroleurris  Inc  Wliliston 
Refine. 

Lynn  Keller  Property „ 

Manchester  Housing  arvJ  Devel- 
opment Authority. 

NPS-Morristown  National  Histori- 
cal Park. 

Santa  Fe  NF:  Tererro  Mine 
Tailings. 

Sage  Complex „ 

MaJone  Anrny  Reserve  Center 

IRS  Center 


NPS-Federal  Hall  NM 

NPS-Saratoga  National  Historical 
Park. 

NPS-Starje  of  Llljerty  Natl  Monu- 
ment EiUs  Island. 
NPS-Theodore 


Facility  CKklress 


Halsey  Street  

340  Norman  Berry  Drive  .. 
Kalia  Road  at  Intersectkxi 

3100McKinleyA^'« 

6301  MacArthur  Air  Force 


T5S  R7E  SEC7  SESW  8 

Ml  S  o(  Cy. 
T3S.    R33E.    SEC    19E. 

20N.  21SWNW;  NWNW 

30N. 
T6N  R34E  Sect  18  NE  of 

NE. 

T47.48.49N  R2E  _... 

TIIS  R36E  Sect  13  NW  ol 

NE. 
Washington  Park  Site  B 

Pier. 
1201  E.  10th  Street _ 

Rt  1  „ 

100  Soutfi  20ih  Street 


City 


Marietta 

East  Point 

Homlulu 

Des  Moines 

Sergeant  Bluff ... 

Mountain  Home 

Uberty 


510  East  Stoner  Ave 

Barnes  Municipal  Airport .. 

Birch  Hill  Dam 

P.O.  Box  160  

12100  Greenspring  Ave  ... 
9610  Madkal  Center  Dr 
Keywesl 

2001     Ritchie     Marlboro 

Highway. 
801  South  10th  Street  .„... 

105  University  Rd  

Natural  Bridge  & 
Woodson  Rds. 

Rosecrans  Memorial  Air- 
port 

811  Grand  Ave  Rm  106  ... 


COE  Supply  Base— Vteks- 

iHjrg  Hartxx. 

Dare  County _... 

1  Mi  E.  of  Wmiston  Hwy 

1804. 

Sec  6  T16N  R8E 

83  Trahan  Street 


Mud  Lake 


Washington  Place 


510  Stewart  DrW 
111  Finney  Blvd  ... 
1040  Waverly  Ave 


26  Wall  Street 

RD  #2,  P.O.  Box  33 


Near  Pinhurst ... 
Downey , 


Mk:higanCity 
Jeffersonville  . 


Liberty 

Kansas  City 


Shreveport 
Westfiekj  ... 
Royalston  .. 
Concord  .... 


Owlngs  Mills 
Rockviile  


28  E  20th  Street 


Upper  Marlboro  , 
Brainerd  


Ctoquet 
St  Louis 


St  Joseph  .... 
Kansas  City 

Vicksburg  .... 


Rodanthe 
Winiston  .. 


Cedar  Bluffs 
Manchester  . 

Morrlstown  .. 


Santa  Fe 


f^orth  Syracuse 

Malona 

Holtsville  


New  York 
Stillwater  . 


Liberty  Island 
New  York 


State 


GA 

GA 

HI 

lA 

lA 

ID 

ID 

ID 

ID 
ID 

IN 

IN 

KS 
KS 

LA 

MA 

MA 

MA 

MD 
MD 

MD 

MN 

MN 
MO 

MO 

MO 

MS 

NC 
ND 

NE 
NH 

NJ 

NM 

NY 
NY 
NY 

NY 
NY 

NY 

NY 


ZIP 
code 


30060 
30320 
96815 
50321 
51110 


Agerwy 


Navy 

Transportatkxi 

Army  

Air  Force 

Air  Force 


83647    Interior 
Intenor . 


83450 

83234 

46360 

47130 

67351 
66012 

71130 

01085 

01742 

21117 
20850 


Interior . 


56401 

55720 
63134 


64106 

39180 

27968 
58801 

68015 
03103 

07960 

87504 

13212 
12953 
11742 

10005 
12170 

10004 

10003 


Interior .. 
Interior .. 


Commerce 


Army 


Veterans  Ad- 
mMstration. 
Air  Force 


Corps  of  Engi- 
neers, QvH. 
Interior 


Army  

Health  and 

Human  Serv- 

k»s. 
Navy 


Commerce 


Interior .... 
Air  Force 

Air  Force 


General  Serv- 
tees  Adminis- 
tration. 

Corps  of  Engi- 
neers, Civil. 

Transportation  . 


Agriculture 


Interior 

Agrk:ulture 


Army  

General  Serv- 
tees  Adminis- 
tration. 

Interior 

Interior 


Interior 
Interior . 


Reporting 
mechanism 


103a 
103a 
3010 

103c  3010 
103c  3010 

103c 

103c 

3010 

103c 
3010 

3010 

3010  3016 

103c 
3016 
103c 

103a 

103c  3010 

103c 

103c 

3010 
3010 

103a 

3010  3016 

103c 
3010 
103c  3010 

103c 

3010 

3016 


Correction 
code 


103c 
3005  3010 

19A 
19A 

3016 
3010 

19A 
19A 

103c 

19A 

3016 

16 

3010 
3010 
3010 

19A 
19A 

19A 

3010 

mTc 

19A 
19A 

3010 

19A 

3010 

19A 

19A 

19A 

19A 

17 

17 

19A 

19A 

19A 

19A 
19A 

19A 

17 

19A 
19A 

19A 

19A 

19A 

19A 

19A 
19A 

^r 
19A 

17 

19A 
17 

17 

19A 

19A 
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FadUty  name 


Vacant  8o<lding . 


Ponca  aty  Army  Re««rv«  Canter 
Ochoco     NF:     Crooked     River 

Grasslands. 
Keno  Air  Force  Station 


Lake  Regton  Medk:ai  Irw 

Mill  Creek  Site  

CannonstHjrg  FieW  

Philadelphia  Site „... 


Smithfiald  Army  Rssenw  Mainte- 
nance Facility. 

FWS-Ttustom  Pond  Natl  WBdlrfe 
Refuge  Disp  Areas. 

Oonaklson  Air  Industrial  Canter  .. 

McEntIre  AJr  Natk>nal  Guard 
Base. 

Monks  Comer  Arniy  Air  Force 
Depot 

Lackland  Training  Center „... 

NALF  Orange  Grove  

Mantl-Lasal  NF:  Bears  NARS- 
REX  Group. 

Manti-Lasal  NF:  Bnjshy  Basin 
#31. 

Mantl-Lasal  NF:  Rrefly-Pygmy 
Mine. 

Mantl-Lasal  NF:  Mi  L^naeus  #1 
Laura. 

Manti-Lasal  NF:  Mt  Linnaeus 
Horseshoe. 

Mantl-Lasal  NF:  Yeltow  Orcie 
Group. 

SprlngfleW  Proving  Ground 

NPS-George  Washington  Memo- 
rial Partcway. 

YorWown  Reserve  Training  Cerv 
ter. 

St  Thomas  

FWS-New  Rtahmond 

La  Crosse  Naval  Reserve  Center 

Qallapolls  Lock  and  Dam  

Cheyenne  Air  National  Guard  

BLM-OW  Saratoga  Landfill 


Facility  address 


74  E  Main  St 


80S  W  Hartford  Ave 
T12S  RUE  334 


HayiT^er   Mt   Rd    Peak 

EndofRd. 
620  Alpha  Dr  RIDC  East  . 


Collins       end 

Streets. 
Albion  Roed  .... 


Ontaik) 


990  Schooihouse  Roed 


City 


Trumanstxjrg 


Ponca  City 
Madras  .„... 


Keno 


Pittsburgh 

Erie  

Cervx)nsburg 
PhHadetphia  .. 


State 


SmithflekJ 

South  Kingstown 


QreenviHe 
Columbia . 


Ray  Olson  Dr  &  Hwy  90 
Dirt  Rd  3M  E  H-281  


7500  Backik^k  Roed 
Turkey  Run  Paik 


Routs  238  8E  Comer  of 
York  Co. 

St  Thomas  Beach  

1618  220th  Ave  Rural 
Area. 

2226  Green  Bay  St  „ 

Rt  2  „ 

Ct)eyenne  Mi^vk^ipal  Air- 
port 

Sec  7.  T17N.  R83W 


Monks  Comer  .„ 

San  Antonio 

Orange  Grove  ... 
OW  La  Sal 

OM  U  Sal  ..„ 

OM  La  Sal 

OkJ  La  Sal 

OM  La  Sal 

OW  La  Sal 

SprtngfleM 

McLean  


Yofktown 


St  Thomae 

NewRk:hmond 


La  Crosse  ... 
Apple  Grove 
Cheyerme  ... 


Saratoga 


NY 

OK 
OR 

OR 

PA 
PA 
PA 
PA 

Rl 
RI- 
SC 
SC 

SC 

TX 
TX 
UT 

UT 

UT 

LTT 

UT 

UT 

VA 
VA 

VA 

VI 
W1 

Wl 

WV 

WY 

WY 


ZIP 
code 


14886 

74601 
99741 

97627 

15238 


Agency 


SmaH  Business 
Administrabon. 

Amfiy  

Agrlcutture 

Air  Force 


Repontng 
mechanism 


02917 
02879 


78236 
78363 
84530 

84530 

84530 

B4530 

84530 

84530 

22150 
22102 

23690 

00801 
54017 

54601 

82003 

82331 


Amiy  

EPA 


Army  .. 
Interior 


Air  Force  ..._ 
Air  Force 


Defense 


Air  Force  .. 

Navy „. 

Agrlcutture 


Agrlcutture . 

Agrk:;4ture  . 

Agrlcutture 

Agrkxjiture 

Agrlcutture 


Army  

Interkx 

Transportatkm 

Intorior 

Navy 

Navy „ 

Air  Force 


intertor . 


3010 

3010 
3010 

3010 

3010 
103e 
103e 
103a 

103c 

103c* 

103c 
103c 

103c 

3005  3010 
3010 
3016  103c 

3016103c 

3016  103c 

3016  103c 

3016  103c 

3016103c 

3005  3010 
103c 

3010 

103c 
3010 

3010 
103a 
103c  3010 

103c 


Correctfcyi 
code 


19A 

19A 
19A 

19A 

19A 
ISA 
19A 
19A 

19A 

19A 

17 
17 

17 

19A 
19A 
16 

16 

16 

16 

16 

16 

19A 
19A 

19A 

i9A 
19A 

ISA 
19A 

19A 

19A 


FEDERAL  FACILITIES  DOCKET,  DOCKET  DELETK5NS 


Fedlityname 


Cenyon  Creek  RRS  

Canyon  Creek  RRS  

Duncan  Carnal  , 

WiMwood  Air  Force  Statkxi 


BLM-Blorka  Island  Facflity  

BLM-Farewel     Air     hiavlgation 

Site. 
BLM-Rre  Island  Housing  Area  ... 

BLM-Galena  Alrtjase 

NPS-Katmai  National  Park  and 

PfSS6rV8. 

NPS-Lake  Clark  National  Park 

and  Preserve. 
NP3-^k»tak  Nationai  Presenw  . 


Fecillty  address 


T7S,  R6E,  Sec15  

T7S  R6E  Sec  15  

12MlSWof  Cy 

WHdwood      Village      off 
KenaiSPU. 

Btofka  Island  „ 

Farewell  Lake  _ 


FAA  Housing  Area 

Galene  Airport 

Box  7 


Box  61;  701  C.  Street  .„.. 

Desperation    Lakan'34N, 
R29-30W. 


City 


Big  Delta  ... 
Big  Delta  ... 
Petersburg 
Kenal 


Bkxka  Island 
Farewell 


Fire  Island  .... 

Galer« 

King  Salmon 

Anchorage  ... 

Kotzebue 


State 


AK 
AK 
AK 
AK 

AK 
AK 

AK 
AK 
AK 

AK 

AK 


ZIP 
code 


99737 
99737 
99883 
99611 

99835 
9969S 

99506 
99741 
99613 

99513 

99752 


Agency 


AJr  Force 
Air  Force 
AJr  Force 


Intertor ... 
Intertor ... 

Intertor ... 
Intertor ... 
Intertor ... 

Interior  _, 

Intertor  .„ 


Reporting 
mechanism 


3016 

3010103c 
103c 
3010 

103c 
103c  3016 

103c 

3016  103c 
103c 

103c 

103c 


Correctton 
code 


59796  Federal  Register  /  Vol.  58.  No.  216  /  Wednesday,  November  10.  1993  /  Notice 


Federal  Fagiuties  Docket.  Docket  Deletions— Continued 


Facility  name 


North  East  Cape  St  Lawrence 

Island. 
St.       Lawrence      Island-Cargo 

Beach  Site. 
Rogersville  Corp  of  Engineers  ... 

Mt  Lemon  Air  Force  Station 

Br-Yun^a  Projects  Office  

DEA-Phoer»x 

Phoenix  General  Mail  Facility  .... 
Philip  Burton  Federal  Building  ... 

Oakland  City  Housing  


Chollas  Heights  Radio  Transn^t- 
ter 

Coronado  Naval  Aviation  Depot 

San  Diego  Aviation  Depot 

Silver  Strand  Navy  Housing  

Cathedral  City  Postal  Service  .... 

Los  Angeles  General  Mai  Facil- 
ity. 

Los  Angeles  Postal  Service  

San  Frarvlsco  Bulk  Mail  Center 

Santa  Ana  Postal  Service  

Stockton  Postal  Service  Vehicle 
Maintenarwe  Facil.. 

Van  Nuys  Postal  Sarvk^  

Starling  Department  of  Military 
Affairs. 

BLM-Boise  Distrct-Reeder  Air- 
strip. 

BLM-Glenns  Ferry  Landfill  

Fort  Rodman 

DEA-Hamilton  Residence  

DEA-Video  Comer  

South  Boston  Naval  Annex 

Lov.-ell  Postal  Service 

tilarshfieW   Coast  Guard  ConD- 

munications  Center. 
Bedford  Hospital  Wells  76  &  77  . 

Granite  Control 

Kincheioe  Air  Force  Base  

Camp  Grayling  

Detrott 

NPS-lsle  Royale  National  Park  .. 
Mt.  Oemens  Naval  Air  Facility  ... 

Glasgow  Air  Force  Base  

Precious  MetaJs  Plating  


Atlantic    City    Naval     Resarva 
Center. 

Hightstown  Postal  Service  

New  Brunswick  Postal  Service  .. 

BLM-Eddy  Potasn  

CAL  West 

BLM-Nevada  Hapth  Corporaton 

Alex  Rogowski  Property 

Dresden  Naval  Underwater  Sys- 
tems Center. 
Ga.neral  Electric-Johnson  City  ... 
Soiltech  Inc  Wide  Beach  Site  ... 


Fadlity  address 


St  Lawrence  Island  70  Mi 

E  of  Savoonaa. 
Cargo  Beach  

Route  4  Box  305  

Mt  Lemon  

3800  Avenue  SE  

10809  N.  40th  Street 

4949  E  Van  Buren  St 

450  Golden  Gate  Avenue 

1180  25th  Avenue 

6410  Zero  Rd 

Building  65  

Building  379  

1202  Laytey  Rd  

36-660  Bankside  Unit  E  . 
7001  S  Central  Av« 

900  N  Alameda  St 

2501  Rydin  Rd  

3101  W  Sunftower 

3131  E  Arch  Road 

15701  Sherman  Way  

1400  S.  3rd  Ave  

T8SR13ESec6NESW  . 

T.5.S.  R.  10E  BM  NW  'A 

SWV4Sec21. 

Fort  Rodman  

Lakeshore  Drive  

68  Humphrey  Street 

Marine     Industrial     Park 

Drydock  Ave. 

Post  Office  Square 

900  Ferry  Street  

Westview  Street  

2845  Hemwood  Road  

Tone  Rd  

1-75  

231  W  Lafayette  St  

87  N  Ripley  St 

19  Miles  N.W.d  Glasgow 
Star  Route  Box  85 „. 

Foot  of  Huron  Ave 

150  Mercer  Street  

21  Kilmer  Rd  &  Truman 

Dr. 
3071  Potash  Mine  Road  . 
West  Frontage  Road 

Unavailable  From  Site  Of- 
fice. 

RFD  2  Box  334  

Seneca  Lake  Field  Sta- 
tion. 

600  Main  St 

10843  Lake  Shore  Road  . 


City 


Northeast  Cape 

North  East  Cape 

Rogersville 

Mt  Lemon 

Yuma  

Pfvsenix 

PtKienix 

San  Franbsco ... 

Oakland  

San  Diego 

Coronado 

San  Diego 

Coronado 

Cathedral  City  ... 
Los  Angeles 

Los  Angeles 

Richmond 

Santa  Ana 

Stockton 

Van  Nuys  

Sterling 

Hagerman 

Glenns  Ferry  .. 

New  Bedford  .. 

Hamilton 

Swampscott  .... 
Boston 

Lowell 

Marshfield 

Lexington  

Woodstock 

Kincheioe 

Grayling  

Detroit  

Houghton  

Mt  Clen>ens  .... 

Glasgow 

Bonner  

Atlantic  City 

Highjstown 

New  Brunswick 

Carlsbad  

Lomitar 

Goshen 

Dresden 

Johnson  City  ... 
Irving 


State 


AK 

AK 

AL 
AZ 
AZ 
AZ 
AZ 
CA 

CA 

CA 

CA 
CA 
CA 
CA 
CA 

CA 
CA 
CA 
CA 

CA 
CO 

ID 

ID 

MA 
MA 
MA 
MA 

MA 
MA 

MA 

MD 
Ml 
Ml 
Ml 

Ml 
Ml 
MT 
MT 


NJ 

NJ 
NJ 

NM 
NM 

NV 

NY 
NY 

NY 
NY 


ZIP 
code 


99769 


35652 


85365 


85026 
94102 

94601 
92115 


92135 
92118 
92234 
90052 

90052 
94604 
92799 
95213 

91409 


83332 


01853 
02050 

02173 

21163 
49788 
49738 
48226 

49931 
48043 


08401 

08520 
08917 

88220 
87801 


10924 
14441 

13790 
14081 


Agency 


Navy 

Navy 

Army  

Ajf  Force  

Intsftor 

Justk:e 

Postal  Service  . 

General  Ser- 
vk:es  Admin  . 

Housing  and 
Urt>an  Devel- 
opment 

Navy 

Navy 

Navy 

Navy 

Postal  Service  . 
Postal  Servk::e  . 

Postal  Sen/ice  . 
Postal  Service  . 
Postal  Service  . 
Postal  Service  . 

Postal  Sen/k»  . 
Air  Force  

Interior , 

Interior 

Amfjy  

JustK8 

Justice 

Navy 

Postal  Service  .. 
Transportation  .. 

Veterans  Ad- 
ministration. 

Defense  

Air  Force 

Army  

General  Serv- 
ices Admin. 

Interior 

Transportatton  .. 

Air  Force  

Housing  and 
Urt)an  Devel- 
opment 

Navy 

Postal  Service  .. 
Postal  Service  .. 

Interior 

Small  Business 

Admin. 
Interior 


Reportirig 
mechanism 


103c 

103c 

3010 
103c 
3010 
103a 
3010 
3010 

3010 


3010 

103a 
103a 
3010 
3010 

3010 

3010 
3010 
3010 
3010 

3010 
103c  3010 

3010 

103c 

103c 
103a   > 
103a 
103c 

103c  3010 
103a 

3010  103c 

103c 
3010 
103c 
3010 

3010 

103c  3010 
103c 
103c 


3010 

3010 
3010 

3016 
3005  3010 

103c 
103c 

3016 
3010 

3010 
3010 


Correctkxi 
code 
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FadUty  nam* 


BronK  Organlzallonal  Mainte- 
nanc8  Snop«30&*31. 

Bronx  OrganizaOonai  Mainte- 
nance Shop  «31. 

Brooklyn  Organizational  Mainte- 
nance Shcp«23. 

Brooklyn  Organizational  Mainte- 
nance Shop  #24. 

Brooklyn  Organizational  Malnte- 
nance  Shop  «40. 

Carthage  Organlzationai  Mainte- 
narwe  Shop  <14. 

Peekskil!  Organizational  Mainte- 
nance Shop  #21  NYAR. 

Peekskill  Organizational  Mainte- 
nance Shop  «29. 

Statan  Island  Organizational 
Maintenance  Shop  *36. 

Syracuse  Organizatkxiai  Mainte- 
narice  Shop  #5. 

USPFO-SNY  OMS  #3  

Valhalla  Organizational  Mainte- 
nance Shop  #22  HHC10. 

Whitehall  Organizatonai  Mainte- 
nance Shop  «15. 

Glene  Falls  Naval  Resen/e  Cen- 
ter. 

Scotia  Naval  Administrative  Unit 

Htekavtile  Post  Offtee  

Woodslde  Postal  Service 

General  Electric  Company  Air- 
craft Engine. 

Perry  NucJea'  Power  Ptant  

Westlnghouse  Ptant  

Atlanllc  Reel  Weapons  Training 
Fee.  Inner  Range. 

Beavertail  Point  Radar  Station  ... 

Pcrtsmoulh  Abandoned  Mine  .... 

South     Dakota     Air     National 

Quard-CSMSI  Mitch. 
WAPA-Plerre  Hydroelectric  Plant 

Fort  Randall  Project-Corps  of 
Engineers. 

Fort  Meade  Medical  Center 


Capital  Wire  &  Cable  

Federal  Grain  Unton  Equity 

tl  Paso  Border  Patrol  

Norfolk  Naval  Air  Statton  ..„. 


Norfok  Naval  Avlatkxi  Depot 

Nortok  Naval  Aviation  Depot 

Nortolc  Navy  PuWte  Work  Can- 
ter. 

Southeastern  Pubik:  Servfc:e 

CentraUa  Army  Natkxul  Guard  .. 

Montasano  Army  Natk)nal  Guard 

Lynnwood  Vehteie  Maintenance 
Faculty. 

Martlnsburg  Hospital 


Facility  address 


29     West     Klngsbridge 

Road. 
29  W.  KingsbrMge  Road  . 

355  Marcy  Avenue 

14  Street  8th  Avenue 

1579  Bedford  Avenue  

1  Pa*  Drive  

955  Washbgton  Street  ... 

Camp  Smith  

321  Manor  Road  

1055  E.  Genesee  Street  . 


158  WIHow  St. 
Dana  Road  ...., 


62  Pouitney  St . 
2  Parker  Street 


BMg  606,  GSA  Depot 
260  Engineers  Drive  .. 

54-20  Broadway  

1  Neumann  Way  


P.O.  Box  398704 


Off  Beavertail  Rd 

Betwn  W  Shore  Rd  &  RR 

Tracks. 
Murtdpal  Airport  


1-90  

Fort  Randafl  Power  Plant 

Engineering  Servk:e  138  . 


910  10th  St 

2631  TMal  Rd 

8901  k4ontanaSt 
Buikflng  V82 


640Z140 


309  Byrd  Street 

298  Ciemons  Roed 
6817  208th  St  SW.. 

Route  9 


City 


Bronx  

Bronx  

Brooklyn 

Brooklyn 

Brooklyn 

Carthage 

PeekskiD 

PeekskiU 

Staten  Island . 
Syracuse 


Lockport 

Vathalia  . 


Whitehall  ... 

Glens  Falls 

Scotia 

Hk:k8vUle  .... 
Woodskto  ... 

Evendale  .... 


Perry  

Qncinnatt 
Vieques  ... 


Jantestown . 
Portsmouth 


MItcheN .... 

Plen'e 

Ptekstown 


Fort  Meade 


Piano 

Deer  Park 
El  Paso  .... 
Nortoik 


Nortetk 
Norfolk 
Norfolk 


Portsmouth 
Centralia  .... 
Montasano  . 
Lynnwood  ., 


State 


Martlnsburg 


NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 
NY 

NY 

NY 

NY 
NY 
NY 
OH 

OH 
OH 
PR 

Rl 
Rl 

SO 

SD 

SD 

SD 

TX 
TX 
TX 
VA 


VA 
VA 
VA 

VA 
WA 
WA 
WA 

WV 


ilP 
code 


10468 

10468 

11206 

11215 

11225 

13619 

10566 

10566 

10314 

13210 

14094 
10595 

12867 

12801 

12302 
11802 
11377 
45215 

00765 
02835 

57301 
57501 
57367 

57741 

75086 
77536 
79925 
23511 

23511 


98531 
98430 
98036 

25401 


Agency 


Air  Force 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Air  Force 
Air  Force 

Air  Force 

Navy 


Navy 

Poetai  Servk:e 
Postal  Service 
Air  Force 


Energy  . 
Erfergy  . 
Defense 

Defense 
Defense 


Army 


Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers-Civil 
Works. 

Veterans  Ad- 
mintstratkxi. 


Agriculture 

Ju8tk:e 

Navy 


Navy 
Navy 
Navy. 


Navy 

Army  

Amiy  

Poetai  Servk:e 

Veterans  Ad- 

ministratkjn. 


Reportir^ 
me(^ianism 


3010 

3010 

3010 

3010 

3010 

3010 

3010 

3010       ■ 

3010 

3010 

3010 
3010 

3010 

3010 

3010 
3010 
3010 
3005  3010 

103a 
103a 
3005  3010 

3016 
3016 
103c 

3010 

103a 
3010 

3010 

3010 
3010 
3010 
3005  3010 

3016 

103c 

103a 
103a 
103a 
103a 

103a  3010 
3010 
3010 
3010 

103c 


Correctton 
code 


S9798 
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FadUty  name 

Facility  address 

cny 

State 

ZIP 
coda 

Agency 

Repotting 
mechaniam 

Correction 
codes 

0   Chugacti   NF:    Kanal    Lake 

Ml  23.5  Seward  Highway 

Mi  23.5  Seward  Highway 
Laval  Isiand-Norlh  End  . 

Level  Island— North  End  . 

Seward 

AK 

AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 

AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 
AK 

AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 
AK 
AK 
AK 

99664 

99664 
99833 

99919 

99919 

99747 

99747 

99999 

99999 

99589 

99599 

89723 

99723 
99723 

99723 

9950e- 
5000 

99506- 
5000 

99761 

99660 

99693 
99693 
99723 

99723 
99720 

99737 

99573 

99656 

89740 
80729 
99737 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Ak  Force 

Air  Force -. 

Air  Force  

Air  Force 

Air  Force 

Air  Force  

Air  Force  

Amfiy  „ 

Arniy  

Commerce  

Commerce  

Defense  

Defense  

Interior 

Interior 

103c  3010 

3016 
103c  3010 
3016103c 

3016  laic 

103c 

103c 

103c  3016 

103c 

3010103c 

3016 
3010  103c 

3010103c 

3016 
3010  103c 

3010  103c 

3016 
3010 103c 
3010103c 

3016 
3010103c 

3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
103c 

103c 

103R 

103c 

103c  3016 

103c 

103c 

103c 
103c 

103c 

103c 

103c 

103c 

103c 

3016  103c 

3016  103c 

103c 
103c 
103c 
103c 
103c 

23,20A 

Wort(  Center. 
O  Chugach  Nattonal  Forest 

Seward 

C  Duncan  Canal  Laval  Island 

VoftacSite. 
0  Duncan  Canal  L^vel  Island 

VortacSite. 
C   Tongass    NF:    Thoma    Bay 

Laval  Island  (Pa- 
tarsburg). 

Laval  island  (Pe- 
tersburg). 

Thoma  Bay 

Thoma  Bay 

Kaktov* 

Kaktovik 

Lonely 

Lonely 

Oilklok 

Ollktok 

Builan  Point  

Bunen  Point  

Point  Barrcw 

Statkm. 
Point  Barrow 

Statkxv. 
Elmendorf  AFB  . 

Elmendorf  AFB  . 

Noatak  

Noatak 

St  Paul  Islands  . 

St  Paul  Village  . 

Whittler 

Whittler 

Barrow  

Umiat  Meridian  . 

Fairbanks  Merid- 
ian. 

Fairtanks  Merid- 
iaa 

Fairbanks  Merid- 
ian. 

Fairbanks  Merid- 
ian. 

Copper  Center  .. 

Copper  Center  .. 
Bethel 

Urrtat  Meridian  . 
Umiat  Meridian  . 

Paxaon  

20A 

9AA 

Dump. 
0    Tongass    Natk)nal    Forest 

ThoTTM  Bay  Dump. 
C  DewUne  Site  Bar-Main 

Barter  Isl..  '/^  Ml  E  of  NE 

Shr. 
Baiter  Isl..  Vi  Ml  E  of  NE 

Shr. 
Lonely.  Pitt  Point  E  of 

Smith  Bay. 
Lonely.  Pitt  Point  E  of 

Smith  Bay. 
Simpson  Lagoon-Beaufort 

Bay. 
Simpson  ijgoon-Beaufort 

Bay. 
E  of  Flaxman  Island 

E  of  Flaxman  Island 

Point  Barrow  Between  N 

Salt  Lagoon  &  Imikpuk. 
Point  Barrow  Between  N 

Salt  Lagoon  &  Imikpuk. 
21  CSQ/CC  21  

23 

0  Dewtine  Site  Bar-Main  

C  Dewllne  Site  Pow-1  

23 

0  DewUne  Site  Pow-1  

C  Dewltne  Sita  Pow-2 

23 

0  DewUne  Site  Pow-2 

C  Dewtine  Site  Pow-3 

23 

0  DewUne  Site  Pow-3 

C  DewUne  Site  Pow-Maln  

0  DewUne  Site  Pow-Maln 

C  Elmendorf  Air  Forea  Base 

23 
23 

O  EInwndorf  Air  Force  Base 

21  CSG/CC  21  

C  Noatak  Natk>nai  Guard  Bu- 

(Unspecified)  

9(1A 

raau. 

0  Noatak  Natkxtal  Gimrd  Bu- 
reau. 

C  NOAA-Natkmal  Marine  Rsh- 

(Unspecified)  

Pribltof  Island 

90A 

eries  San/ice. 
0  NOAA-Sl  Paul  Island  

171'  30'  30"  Long  W  and 

5T  5'. 

¥4  Mi  N  of  Town 

%  Ml  N  of  Town 

T16S,  R11E.  Sec  9  UM 

155  Ml  SE  Cy. 

T16S.  R11E.  Sec9  

T19N.  Rt4W,  Sec19and 

T19N.  R15W.  Sec  24. 
T19N,  RUW.  Sec  19  4 

T19N.  R15W.  Sec24. 
T22S.  R12E.  Sec31  

T22S.  R12E.  Sec  31  

T4S.  R1E.  Sec26  

C  Whrtaer  Tank  Farm 

23 

0  Whiteer  Tank  Famn  

C  BLM-Chandalar  Dun^ 

0  BLM-Chandalar  Dump  

20A 

C  BLM-OW  Man  Camp  Site 

0  BLM-Okl  Man  Camp  Site 

C  BLM-Pax.son  Dump  

0  BLM-Pajcson  Dump 

C  BLM-Pump  StaBon  12  Dump 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

krterior 

Interior 

Interior 

Intailor 

Interior 

Interior „. 

Interior 

20A 

20A 

20A 

20A 

20A 
20A 

Site  NWSW. 
0  BLM-Pump  Station  12  Dump 

Site. 
C  BLM-Red  Devil  Mine  Waste 

Ponds. 
0  BLM-Red  Devil  Mine  Waste 

Ponds. 
C  BLM-Sag  River  Dump  

T.4.S..  R.I.E..  Sec26  

L61-10-12  L149-56-48  . 
L61-10-12  L149-56-48  . 
T8S,  RUE.  Sec  6  

0  BLM-Sag  River  Dump 

C  BLM-Slana  Dump  Sita 

T8S.  RUE.  Sec  8 „ 

Mile  67  of  Denaii  Hwy 

Mile  67  of  Denall  Hwy 

MHe  22  Denaii  Hwy 

0  BLM-Slana  Dump  Site  

C  BLM-Tangle  Lakes  Dump  Site 

20A 
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Facility  name 


O  BLM-Tangi«  Lakes  Dump  Site 

C  FWS-SWtak  Guard  Station  

O  FWS-SWIak  Guard  Station 

C  NPS-Bertng  Land  Bridge  Na- 
tional Preserve. 

O  NPS-Berlng  Land  Bridge  Na- 
tional Preserve. 

C  NPS-Denall  National  Park  and 
Preserve. 

O  NPS-Denall  National  Park  and 
Preserve. 

C  NPS-Yukon-Charley  Rivers 
National  Park. 

O  NPS-Yukon-Charley  Rivers 
National  Park. 

C  Cape  Sabine  Dew  Line  Site  ... 

0  BLM-Cape  Sabine  Dew  Line 
Sits. 

C  Nortieast  Cape  St.  Lawrence 
Island. 

O  Noftieast  Cape  St.  Lawrence 
Island. 

C  FAA-Alf  Route  Traffte  Center 

O  FAA-AIr  Route  Traffte  Center 

C  FAA-Aniak  Airport 

0  BLM-Anlak  Airport 

C  FAA-Cape  Yakataga  Facility 

0  FAA-Capa  Yakataga  Facility 

C  FAA-Dilllngham  Airport 

O  BLM-Dilllngt«m  Airport  

C  FAA-Farewell  Faculties 


O  FAA-Farewefl  FadlHJes  

C  FAA-Fort  Yukon  Airport 

O  BLM-Fort  Yukon  Airport 

C   FAA-Hakws   Air   Navtgatton 

SltOL 

O  BLM-Haines  Air  Navigatkxi 
Site. 

C  FAA^Homer  Airport 

O  BLM-Homer  Airport 

C  FAA>iohn8tor»e  Point  Air 
Naval  Statkjn. 

O  Hinchlnbrook  Island- 
Johnstone  Point 

C  FAA-Kotzebue  Airport 

O  BLM-Kotzebue  Airport 

C  FAA-Moses  Point  Fadlily 


0  FAA-Moses  Point  Facility 


C    FAA-North    Nenana   Vortac 

Site. 
O   Bli4-North   Nenana   Vortac 

Site. 
C   FAA-PuntUla  Air  Navlgalton 

Site. 
O  BLM-Puntilla  Air  Navigatkxi 

Site. 

C  FAA^kwentna  AlrflekJ  

O  BLM^kwentna  AlrtleW 

C  FAArTalkeetna  Airport 

O  BLM-Taikeetna  Airport 

C  FAA^Jnalakeet  Airport 

O  BLM-Unalakeet  Airport 

C  FAA-Woody  Mand  Navtgatkxt 

SIta. 
O  BLM-Woody  Island  Navtgatkyi 

Sit*. 

C  Parcy  Roy  Farm 

O  Percy  Roy  Farm 


Facility  address 


Mne  22  Denall  Hwy 


P.O.  Box  220 

P.O.  Box  220 

P.O.  Box  9 

P.O.  Box  9 

T5N,R21E.Sec3&4  „„ 
T5N.R21E.Sec3  4  4  .... 


Point  Hope.  63  Ml  SE 
Point  Hope,  65  Mi  SE 


70  Ml  E  of  Savoonga  SL 

Lawrence. 
70  Ml  E  of  Savoongs  St 

Lawrence. 

5400  Davis  Highway 

5400  Davis  Highway  

61'34N159'31'W  

61'34N  ISO'S  1'W  

Cape  Yakataga  „ 

Cape  Yakataga  

Dlliingham 

Dillingham 

Farewell  Airport  Area 


FareweJI  Airport  Area 

Fort  Yukon  Airport 

Fort  Yukon  Airport 

Haines-FAA  Road  


Halnes-FAA  Road 


Honrw 

Hcmer 

Johnstone  Point  Nav  Akis 

Johnstone  Point  VOR/  .... 

Kotzeboe  Airport  ...„ 

Kotzeboe  Airport  

Moses  Point  Alrfleki  Nav 

Akte. 
Moses  Point  AlifleM  Nav 

AMs. 
Nenana  


NerwM 


Puntllla  Lake 
Puntllla  Lake 


Skwentna  AJrflekl 
Skwentna  Ahflekl 
Taikeetna  Airport 
Talksatna  Airport 

Unalakeet 

Unalakeet , 

Woody  Island 


Woody  Island  . 

County  Rd.  40 
County  Rd.  40 


City 


Paxson .., 
Sokiotna. 
Soktotna, 
Nome 


Nome 

DenaOPark 
DenaSPark 

Eagle 

Eagle 


Point  Hope 
Point  Hope 


Northeast  Cape 

Northeast  Cape 

Ancfx)rage 

Ancftorage  

Aniak 

Aniak 

Cape  Yakataga . 
Cape  Yakataga  . 

Dillingham 

Diningham 

Farewell 


Fareweii  .... 
Fort  Yukon 
Fort  Yukon 
Haines 


Haines ... 

Homer ... 
Homer  ... 
Cordova 


Kotzebue 

Kotzebue 

Moses  Point 


Moses  Point. 

Nertana 

Nenana  

Puntllla  Lake 
PuntiOaLake 


Skwentna 

Skwentna 

Taikeetna 

TaBceetna 

Unalakeet, 

Unalakeet 

Kodiak 


Kodtarit 


Pina  Level 
Pfne  Level 


State 


AK 
AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 

AK 

AK 


AK 

AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AL 
AL 


ZIP 
code 


99669 
99762 
99762 
99755 

99738 

99738 

99766 
99766 

99769 

99769 


AK 

99506 

AK 

AK 

99557 

AK 

99557 

AK 

99574 

AK 

99574 

AK 

99576 

AK 

99576 

AK 

99695 

AK 

99695 

AK 

99740 

AK 

99740 

AK 

99827 

AK 

99827 

AK 

99603 

AK 

99603 

AK 

99574 

99752 
99752 
99762 

99825 

99760 

99760 


99667 
99667 
99676 
99676 
99684 
99684 
99615 

99615 

36065 
36065 


Agency 


Intertor 

Intertor 

Interky „.. 

Interkx 

Intertor 

Irrtertor 

Intertor 

Intertor „... 

Intertor 

Navy ^ 

Intertor 

Navy 

Navy 

Transportatton 
Trarttportatton 
Transportatton 

Irtiertor 

Transportatton 
Transportation 
Transportatton 

Intertor 

Transportatton 

Transportatton 
Transportatton 

Intertor 

Transportatton 

Intertor 

Transportation 

Intertor 

Transportatton 

Transportatton 

Transportatton 

Intertor 

Transportatton 

Transportation 

Transportatton 

Intertor 

Transportatton 

Intertor 

Transportatton 

Intertor  .„ 

Transportatton 

Intertor „ 

Transportatton 

Intertor 

Transportatton . 

■"'•WIR^    •••■••••••••I 

Agriculture 


Reporting 
mechanism 


103c 

103c  3016 
103c  3016 
103c  3016 

103c 

3016  103c 

3016  103c 

103c  3016 

103c 

103c 
103c 

3010  3016 

103c 
3010 

103c  3010 
103c  3010 
103c  3016 
103c  3016 
3010  3016 
3010  3016 
3018  103c 
3016  103c 
3010103c 

X16 
3010 

3016103c 
3016  103c 
103c 

103c 

3016  103c 
3016  103c 
3016  103c 

3016 

3016  103c 
3016  103c 
3010  3016 

3010  3016 

3016103c 

3016103c 

3016  103c 

3016  103c 

103c  3016 
103c  3016 
3016  103c 
3016  103c 
3016  103c 
3016  103c 
3016103c 

3016103c 

3016 
3016 


Correction 
oodee 


20A 
23 

20A 

23 

22 

23,20A 

20A 

22 

20A 

22 

23 

22 
22 

22 

20^23 

22 

20A 

22 

22 

22 
22 
22 
22 

21 
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Faculty  name 


C  Quntar  Ak  Forc«  StaBon  

O  Guntsr  Air  Fofc*  Station  

C  MartlrvOadadM  Ak  Nationai 

Guard  Station. 
O   MartlrvGaadan   Air   Nationai 

Guard  Station. 
C  Fort  McOellan  Chemical  and 

MPC«ntars. 

O  Chamlcal  and  MP  Canters 
and  Fort  McCtaOan. 

C  GuntersvUta  Hydro  Plwit  

O  GuntersvWa  Hydrooower  Plant 

C  Whaalar  Hydro  Plant 

O  Whaaler  Hydropowar  Plant  .... 

C  WlJaon  Hydro  Plant 

O  WIteon  Hydropowar  Plant 

C  Millwood  Rasidant  Enginears 

Offlca. 
0  Millwood  Rasarvaiion 


Facility  addrasa 


C  Apacha/Sitgraavas  NF:  Middle 

Mtn  Sllvex  Site. 
O  Apacha/Sitgreavas  UF-MdOe 

Mtn  Sllvex  Site. 
C    Presoott    NF:    Upper    Lynx 

\^f  v^PK  Wrtel  I4P9* 

0  Prascott  Natlor^al  Forest  

C  Plant  944   (Hughe*  Aircraft 

Co.). 
C  Plant  #44  (Hughes  Aircraft 

Co.). 
C  Yun»  Proving  Ground 


O  Yuma  Proving  Ground 


C    BIA-San    Carloa    Irrigation 

Project 
0    BR-San    Carlos    Irrigation 

Project 
C  BIA-Somerton  Landfin  

O  BR-Somerton  Landfill 


C  DEA-PtioeoIx 

O  OEA-PhoenU 

C   Angeles   NF:    DUtlon   Divide 

Midnight  Dump. 
O  Angeles  Nafl  Forest  DIHIon 

Divide  Mkjnight  Dump. 
C  Los  Padres  NF;  Black  Bob 

Mine  TaiUr>gs. 
O  Los  Padres  National  Forest 

(Black  Bob  Mine  Tail.). 
C  Los  Padres  NF:  Gibraltar  Min- 
ing Company. 
0  Los  Padrss  Natkyiai  Forest 

(Gibraltar  Mlr^ing  Co.). 
C    Plumas    NF:    Walker    Mine 

Tailings. 


US  231  &  DalrMe  Road  .. 

US  231  &  Dalrlde  Road  .. 

Gadsden  Ivhjnidpai  Air- 
port 

Gadsden  Municipal  Air- 
port 

Off  AL  Hwy  202A  and  US 
Hwy21. 

Off  AL  Hwy  202  US  Hywy 
21. 

Off  US  Hwy  431,  11  Ml 
NW  of  Guntarsvflle. 

Off  US  Hwy  431.  11  Ml. 
NW  of  GuntarsvHIe. 

Rt  2 


Rt  2 

AL  Hwy  133 

AL  Hwy  133 

Route  1  ..„ 

Route  1 - 

P.O.  Box  840 

P.O.  Box  640 

344  South  Cortsz  .... 


344  South  Cortsz  . 
Okl  Nogales  Road 

OkJ  Nogales  Road 


US  Army  Yuma  Proving 
QrourxJ. 


US  Amiy  Yuma  Proving 
Ground. 

Cm  Hwy  287  and  Coo- 

HdgeBlvd. 
Cm  Hwy  287  &  CooOdge 

Blvd. 
Sof  AZ95at  lethStand 

AveB. 
S  of  AZ  95  at  16th  St  & 

AveB. 

3020  N  2nd  Street 

3010  N  2nd  Street 

Dllkxi    DMde    off    Utde 

Tujunga  Road. 
Dllion    Divide    off    Uttie 

TujungaRoad. 
Aprx  5  Ml  SW  of  Lebec, 

Sec110T9NR20W. 
Aprx  5  M.  S.W  of  Lebec. 

Sec  10T.  9N-R.20W. 
6144  Cane  Real  _. 

6144  Cane  Real  


City 


Montgomery 
Montgomery 
Qadsdsn 


159    Lawrence   St    Box 
11500. 


Gadsden 


Fort  McCleBan, 
Calhoun  City. 

Fort  McOellan, 
CirihounCity. 


QuntersvUle  . 
GuntersvWe  . 
Town  Creek 
Town  Creek 
Ftorence  ...... 

Fkxenoe  

Ashdown 

AsfKlown 

Spdngervile 
SpringervlDe 
Prascott 


Presoott 

Tucson  ..„__..„ 

Tucson  ..„., 

Yuma -.., 


Yun« 


CoolMge.. 
CooOdge .. 
Somerton 
Somerton 


Phoenix 

Phoenix 

San  Fernando 

San  Femaido 

Lebec  ..„ 

Goleta 


Qoieta  . 
Quincy . 


State 


AL 
AL 
AL 

AL 

AL 

AL 

AL 
AL 
AL 
AL 
AL 
AL 
AR 
AR 
AZ 
AZ 
AZ 

AZ 

AZ 

AZ 
AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 
AZ 

CA 

CA 
CA 
CA 
CA 
CA 
CA 


ZIP 
coda 


36112 
36112 


3620S 

36205 

35976 
35976 
35672 
35672 
35660 
35660 


85838 

65038 

86303 

86303 
85734 

85734 

65364 


85364 

85228 
85228 


85002 
85002 


95971- 
6025 


Agerx^ 


Air  Force  .. 
Air  Force  .- 
Air  Force  .. 


Air  Force 
Army  


Amfiy 


Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Tertnessee  Val- 
ley Authority. 

Corps  of  Engi- 
neers, CIvfl. 

Corps  of  Engi- 
neerB,C>va. 

Agitculture 


AgrlcuHure 

AgrlcuHura 

Agriculture  , 
Air  Force  .. 

Air  Force  .. 

Army  . 


Army 


Interior .., 
Interior ... 
Intartor ... 
Interior ... 


Justk^e 

Justk:e 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Agrkxjiturs 

Agrkxilture 


Reporting 
mecfianism 


103c  3016 
103c 
103c  3010 

103c  3010 

3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3010 

3010 

3010  103a 

3010  103a 

3010 

3010 

103c 

103c 

103c  3016 

103c 

103c  3016 

103c 
3005  3016 

103a 
3005  3016 

3005  3010 

3016 

103c 

103a 
3005  3aio 

3016 

103c 
3010 

3010 

103c 

103c 

103a 
103« 
103a 

103a 

103c 

103c 

103c 

103c 

103c  3016 
3010 


Coaectkxi 
codes 


23 

20A 

20A 


20A 

20A 

20A 

20A 

23.20A 

23.20A 
23 

23 


20A 

20A 

20A 
20A 

20A 

20A 

20A,23 
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Fadaty  nam* 


O  Ptumas  h4a1ionai  Forest 
C  B«al«  Air  Fore*  Basa  ... 

O  Baata  Air  Forca  Ba«a  .... 


C  Jat  Propulsion  Laboratory 
O  Jat  Propulsion  Laboratory 
C  TraN4$  Air  Forca  Base  


O  Travis  Air  Forca  Basa 


C  Laboratory  for  Enargy-Haaith 
Rasaarch  (LEHR). 

O  Laboratory  for  Enargy-Haaith 
Rasaarch  (LEHR). 

C  WAPA-Tracy  Pump  &  Sub- 
station. 

O  WAPA-Tracy  Purr^  &  Sub- 
station. 

C  BLM-Aurora  Canyon  MiUsita  .. 

0  BLM-Aurora  Canyon  IMilisJta  .. 

C  Amaa  Rasaarch  Cantsr 

O  Amaa  Rasaarch  Canter 


Fadtlty  address 


159   Lawrence   St    Box 

11500. 
9  CSQ/CC  


9CSQ/CC 


C  Bridgeport  kAartne  Corps, 
Mountain  Warfare  Trainir>g. 

O  Bridgeport  Marine  Corps. 
Mountain  Warfare  Training. 

C  Camp  Per>dlaton  Marine 
Corp*  Basa. 


O  Camp  Pendleton  Marine 
Corp*  Basa. 

C  Chocolate  Mtn  Aerial  Gunnery 
Ranga-Saal  Camp  Area. 

O  Chocolate  Mountain  Seal 
Camp  Area. 

C  DIxan  Naval  Radio  Transmit- 
ting Facility. 

O  Dixon  Naval  Radio  Transmit- 
ting Facility. 

0  Long  Beach  Naval  Station  

C  Long  Beach  Naval  Station  

C  Moffatt  Field  Naviy  Air  Station 


O  Moffatt  Field  Naval  Air  Station 


C  Port  Huenema  Naval  Con- 
struction Battalion  Canter. 

O  Port  Huaname  Construction 
Bataltion  Center. 

C  San  demente  Island 

O  San  Clamente  island 


North  Basa  Rd,  Edwards 

AFB. 
North  Base  Rd,  Edwards 

AFB. 
60    ABQ/CC    Air    Base 

Parfcway  Falrflald  6  Ml 

E  of  Address. 

60  ABQ/CC  Air  Base 
Partcway  Fairfleid  6  Ml 
E  of  Address. 

Old  Davis  Road _. 

Old  Davis  Road _ 

Mountalnhouse  and  Kelsa 

Roads. 
Mountalnhouse  and  Kelsa 

Roads. 
Nearest  City  Bridgeport ... 
Nearest  City  Bridgeport ... 
Environmental   Health   A 

Safety. 
Environmental   Health   A 

Safety. 
Pidde  IMaadows 


Pldde  Meadows 
Bldg2631  ...„ 


CHy 


Quincy 

BealaAFB 

BeaieAFB 

Edwards  .... 
Edwards  .... 
Travis  AFB 

Travis  AFB 


Davis 

Davis ....... 

Tracy  

Tracy 


Bridgeport  ... 
Bridgeport  ... 
Moflett  Field 


Bidg2631 


NHand  Nearest  Town 
Niiand  Nearest  Town 
Radio  Station  Road  ... 
Radio  Station  Road  ... 

Seaside  Ave 

Seaside  Ave 


Ventura  Road  and  Chan- 
nel Isiarxj  Bouiavard. 
Building  1360  NEESA 

Building       60130       San 

Clemante  Island. 
Building      60130      San 

Ctarnente  island. 


Moffett  Field 

Bridgeport  „ 

Bridgeport 

Camp  Psncflaton 

Camp  Pendleton 

Imperial  County 
imperial  County 

Dixon 

Dixon 

Long  Beach  


Long  Beach 
IMoffatt  Field 


Moffett  Field 

Port  Hueneme  . 
Port  Hueneme  .. 
San  Clamente  .. 
San  Clamente  ... 


State 


CA 
CA 

CA 

CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 
CA 
CA 
CA 


ZIP 
code 


95971- 

6025 

95903 


95903 

93523 
93523 
94535 

94535 

95616 

95616 

95376 

95376 

93517 
93517 
94035 

94035 

93517 

93617 

92055 

92055 
92557 


Agertcy 


Agrlcutture 
Air  Force  „ 


Air  Fore* 


Air  Fore* 

Ak  FoiC* 

Air  Fore* 

Air  Fore*  


Er>argy 
En*rgy 
En*rgy 
Energy 


95620 

95620 

90822 

90822 
94035 

94035 

93043 
93043 
92136 
92136 


Interior 

Interior 

NASA  

NASA  „.... 

Navy 

Navy 

Navy 


Reporting 
mechanism 


Navy 


Navy 

Navy  .„ 

Navy 

Navy „ 

Navy _ 


Navy 
Navy. 


Navy 

Navy 
Navy . 
Navy. 
Navy 


103c  3016 

3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3010  3016 

3010 

3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3016  103c 

3016 

103c  3010 

3016 
103c  3010 

103c  3016 
103c 
3010  3016 

3010 

3010  103c 

3016 
3010103c 

3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
103c 

103c 

103c  3016 

103c 

3010103c 

103a 
3010103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
103a 

103a 

103c  103a 

103c 


Correction 
codes 


23 


23 


23 


23 

23 

23 
23 

23 

23 


20A 

23 

23 
23 


20A 


23 
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Facffltynama 


C  San  Diego  Public  Worto  Can- 
tef. 

O  San  Dtogo  Public  WorVs  Can- 
tar. 

C  Rio  Granda  NF:  Bonanza  Min- 
ing Area. 

0  Rio  Qrainda  National  Forest- 
Bonanza  MMng  Area. 

C  BLM— Oak  Creeic  Landfill 
(Routt  County). 

O  BLM— Oak  Creek  Landfil  

C  BLM— Town  of  Mesa  LandflU  . 

O  BLM— Town  of  Mesa  LandfiO  . 

C  GS— Denver.  NWOL  ._ 

0  QS— Denver,  NWOL 

C  Central  Direct  Fed.  Division 
Materlaie— FHWA. 

O  Central  Direct  Fed.  DMskxi 

Materlala— FHWA. 
C    ConnectkMt    Air    National 

Quaid,  Bradley  Base. 
O   Connectkxjt   Anmy   National 

Guard,  Bradley  Base. 
C  U.S.  Govwnment  Printing  Of- 

fk:e. 

O  U.S.  Govemntent  Printing  Of- 
fice. 

C  Osceola  Natk)nal  Forest  Sits 
1. 

O  Osceola  National  Forest  Site 
1. 

C  Huflbuft  FleW 

O  Hurlburt  FieM 


FacflXy  address 


San  Diego  Naval  Station  . 

San  piego  Naval  Station  . 

1803  West  Highway  160  . 

1803  West  Highway  160  . 

T4N.  R86W.  Sec  24  W^/4 
SEV4  SW14. 

flOS.  R%W."sec22  "."!! 

Tl9SR96WSec22 „. 

5293  Ward  Rd 

5293  Ward  Rd „ 

6th  St.  BWg.  52.  DFC 


C  Key  West  Naval  Ak  Station- 
Boca  Chk». 


O  Kay  West  Navd  Ak  Station 


C  Oriando  Naval  Trakiing  Center 

O  Oriando  Naval  Training  Cen- 
ter. 

C  Oriando  Naval  Training  Center 

O  Oriando  Naval  Training  Cen- 
ter. 

C  Saufley  Field  NETPMSA 

O  Saufley  FMd  NAS „ 

C    Garden    City    Air    National 

Guard  Training  Site. 
O    Garden    City    Air    National 

Guard  Training  SHe. 
C   Guam   Fleet  and   Industrial 

Supply  Center. 
O  Quant  Naval  Supply  Depot  .... 

C  Johnston  Atoll  National  WiM- 

Ufe  Refuge. 
O  Johnston  Atol  National  WiM- 

Dfe  Refuge. 
C   FWS-Baker   Island   Uationei 

Wikffife  Refuge. 
0  FWS-Bakar  National  Wlklllfe 

Refuge. 


6lh  St..  BkJg.  52.  DFC 

Bradley  ANQ  Base „ 

Bradley  ANQ  Base 

N  Capitol  &  H  Sts  NW...„ 

N  Capitol  a  H  Sts  NW 

Highway  100  

Highway  100  ., 

1  SOCES/CeV  „ 

834  CSQ/CC ^. 

Naval  Air  Station  

Naval  Air  Station 

8  Street/NTC 

8  Street/NTC  


City 


Bennett  and  Magutra 

Main    Base    Bennett    & 

Maguira. 
6490  Saufley  FieM  Road  . 


Savannah 

Airport 
Savannah 

Airport. 
Marine  Drive 


international 
Intamattor^ 


Sumay      Drive 

Depot 
P.O.  Box  50167 


Supply 


P.O.  Box  50167 _ 

300  Ala  Moana  Btvd 
P.O.  Box  50167 


San  Diego  .„. 

San  Diego .... 

Monte  Vista .. 

Monte  Vista ... 

Routt  County . 

Routt  County. 
Molina 

Molina 

Denver 

Denver .., 

Denver 


Denver 

EaatOranby 
EastQranby, 
Washington  .. 


Washington  ... 
Lake  City ...... 

Lake  City 

HuriburtFiekJ 

HuriburtFMd 
Kay  West  „.... 


Key  West 


Orivido 

Oriando 

Oriando 
Oriando 


Pansacola 


State 


Garden  CHy  .. 
Garden  City  .. 

Piti 

Naval  Station 

Honolulu 

HonohJhJ 

HonoWu 

Honolulu 


CA 

CA 

CO 

CO 

CO 

CO 
CO 
CO 
CO 
00 
CO 

CO 

CT 
CT 
DC 

DC 
FL 
FL 
FL 

FL 
FL 

FL 

FL 

FL 

FL 
FL 

FL 

FL 
QA 

GA 

QU 

QU 

HI 

HI 

HI 

Hi 


ZIP 
code 


92145 
92145 
81144 
81144 


AgerKy 


80225 
80225 
80225 


80225 
06026 
06026 
20401 

20401 
32055 
32055 
32544 

32544 
33042 

33042 

30213 

30213 

32813 
32813 

32509- 
5000 

31408 

31408 

96630 

96630 

96850 

96850 

96813 

96850 


Navy „. 

Navy 

Agriculture 

AgrkuNure 

Interior ...» 

Interior  ..._....>,.,. 

Interior 

intertor 

Interior 

Interior  ...„ 

Trartsportation .. 

Transportation  .. 

Ak  Forca 

Ak  Force 

QeneraiServ- 

k:es  Adminis- 
tratioa 


AgikMllura 
Agriculture 
Ak  Force  .. 


Ak  Force 
Navy . 

Navy 

Navy 

Navy 


Navy 
Navy 

Navy 


Navy 

Ak  Force 


Aimy  .. 
Navy .... 
Navy ... 
Anny  ... 
Aimy  ... 
Interior . 
Interior. 


Reporting 
mechanism 


3010  103c 

103a 
3010103c 

103c  3016 

103c 

103c 

103c 
103c 
103c 

3010  3016 
3010 
3005  3010 

103c 

3016 
3005  3010 

103c 
3010 

3010 

3010  3005 

3010 

X16103C 

3016103c 

3005  3010 

103c 

103a 
3005  3010 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
103c  3010 

103a 
103c  3010 

3010 
3010 

103c  3010 

103c  3010 
3010 

3010 

3010  3016 

3010  3016 

3010  3018 

103a 
3010  3016 

3016103c 

3016 


Correction 
codes 


23 

23.20A 

20A 

20A 

23 

23 

20A 
23.21 

20A 
23.20A 

20A.23 


23 

20A 
20A 
21 

20A 

23 

23.20A 
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FacSltynarM 


C  FWS-How(«and  Island  NatJonal 

Wikflif*  Refuge. 
O  FWS-Howtend  Island  National 

Wldlife  Refuse. 
C  Brtwrs  Point  Naval  Ak  Sta- 

tioh. 

O  Baibers  Point  Nav^  Air  Sta- 
tion. 
C  Pearl  Haittor  Naval  Station  .... 


O  Pea/I  Hartw  Naval  Station  .... 

C  Urtandale  Bulk  Mafl  Center  . 
0  Des  Moines  Bulk  MaM  Center 
C  Boise  NF:  KJrby  0am  Monarch 

Stamp  Mia  Site. 

O  BoiM  Natfonai  Foreet .._ 

C  Boise  NF:  Misaouit  Mine 

O  Boise  NaOonal  Forest  Mis- 

soud  Ibline. 
C  Payette  NF:  Cinnabar  luBne  .„ 
O  Payette  Netk>nal  Foi«st  Cin- 
nabar Mine. 

C  Payetls  NF:  SlibnJts  Mine  

O  Payette  National  Forest  

C  SaJfTKxi  NF:  Btacicbifd  Mky  ... 
O  Salmon  NatkxMri  Foreet  ... 
C  BLM-Black  Mesa  Dump 
O  BLi4-Black  Mesa  Ourp  ... 

C  BLM-a»owr»e  Quteh 

O  BLM^rowne  Quich 

C    BLM-ButIi    North    Isolated 

Tract  Hazardous  Site. 
0    BLA4-But]a    North    Isolated 

Tract  Hazardous  Site. 

C  BLM-Caslieford  Butte 

O  BLMCastleford  Butts 

C  BLM<:entnrf  Cove  LanMU  

O  BLM-Centrad  Cove  Landfill  ._ 
C  BLM-CJarks  Air  Servk:e  Alr- 

strlp^JaitNldge  Ra. 
O  BLM-ClartCs  Air  Servk»  Alr- 

8tr<p-Jart)ridge  Ra. 

C  BLM-Delamar  Silver  Mine 

O  BLM-Oelamar  Silver  Mine  

C  BLM^>ry  Lakes  Air  Servk:e 

Alrstrtp-Cascade  Ra. 
O  BLM-Dry  Lakee  Air  Service 

Airstrtp-Caecade  Ra. 
C  BLM-Q9m  County  Landfll 


O  BLM-Qem  County  LwxJfSn 


C     BLM-ldaho     Air     Natk)nal 

Quard-Qowen  FleM. 
O     BLM-4dat>o     Air     Natk>nal 

Quar^-Qowen  FleM. 
C  BLM-Jetwne  County  Landfill  .. 
C  BLM-Jerome  County  Landfill  .. 
C     BLM-Menan     Unau»x>r1zed 

Dump. 

O     BLM-Menan     iJnauthorized 
Dunp. 

C  BLM4/lontview 


O  BLKHilontvtew 


Facjiity  address 
300  Ala  Moana  Blvd  . 
Lati  N,  Long  170  W 


US  Naval  Sta 


US  Naval  Sla  

4000  NW  109th  Street 
4000  NW  109th  Street 
750  Front  Street 


750  Front  Street  .. 
kla»x)  Ctty  DIstrtct 
Idaho  Oty  Dist 


Krassel  District 

Kraseei  Dist : 

P.O.  Box  1026 

P.O.  Box  1028  . 

P.O.  Box  729 _ 

P.O.  Box  729 

T6S,  R10E,  Sec.  13 

T.6.S.R.10.E.Sec.  13  .... 
T6S.R7E.  Sec.  IOW',4 
T6S  R7E  Sec.  10  W'A  .. 
T12S.R21E,Sec5 


T12S,  R21E.  Sees 


TICS,  R12E.  Sec23  

T10SR12ESec23 

T3N.  R4W.  Sec  8  and  9 

T3NR4W  Sec  8.9 

T6S.  R9E,  Sec  27 


T6S  R9E.  Sec  27  .. 

T15S.  R35E 

T.15.S.R.35.E 

T1N.R3W.Sec28 

TIN.  R3W,  Sec  28 


Dewey  Lane.  10M  East  of 

EmmetL 
Otmty  Lane,  10M  East  of 

Enwnett 
43  33N.  11613W 

43  33  N.  116  13  W 


C  BLM-Reeder  Flying  Sen/tee 
Airstrip  13. 


T6N.  R38E.  Sec  26  and 

27. 
T6NR38E  Sec  26  4  27  ... 

T8N.     R34E.     Sec     22 

NWNWEofOty. 
T8N        R34ES       EC22 

NWNW  E  Off  C«y. 
T8S.  R13E.  Sec  6 


City 


HonoUu 

1  N.  170  W 

Barbers  Point .... 

Bart>er8  Point ._. 
Peart  Harbor 


Peart  Hartwr 


Urt>andale 
Urt>ar)daie 
Boise 


Boise 

Idaho  oiy 


McCfli 

McCah  .......... 

Salrrxxi 

Salmon 

Qlenns  Ferry 


Bnirmmt 
Bnjneau 
eurtey„.. 


Castleford 
Castleford 

Cakiweil 

CaMwel 

Glenns  Feny 


Owytiee, 
Owyr.ee 
CiLtyon  , 


Canyon  ... 
Emmett  .... 
Emmett  ..., 

ootse 

Boise 


JerooM  County 
Jerome  County 
Madison 


Madison 

Montvlew 

Montvlew 

Qlenns  Ferry 


State 


HI 

HQ 

HI 

Hi 
Hi 

HI 

lA 
lA 
ID 

ID 
ID 
ID 

ID 
iD 

ID 
ID 
ID 
ID 
ID 
ID 
10 
ID 
ID 

ID 

ID 
ID 
ID 
ID 
ID 

ID 

ID 
ID 
ID 

ID 

ID 

ID 

ID 

ID 

ID 
ID 
ID 

to 

ID 
ID 

ID 


ZIP 

code 


96813 

96862 

96862 
86860 

96860 

50395 
50395 
83702 

83702 
83631 


83638 
83638 
83467 
83467 
83623 

83604 

8^18 


83321 
83605 
83623 


83650 
83650 

83617 


83705 


83338 
83440 

83435 

83623 


Agency 


Reporting 
mechaniem 


Intertor . 
Intsrtor, 
Navy.... 


Navy 
Navy 

Navy. 


Postal  Service 
Postal  Service 
Agricultune 


Agrtcuitura 
AgtlcuKure 
Agrtcutture 

Agrtcutture  . 
Agrtcuttuie  , 

Agrtcutture , 
AgrtcultuTB , 
Agriculture . 
AgrtcuRure  . 

Interior 

Interior 

Inlertof  .._„. 

Interior 

Intel kM  .._... 


Interior 
Interior. 
Inlertw  . 
Interior. 
Interior . 

Interior . 

interior . 
Interior. 
Interior. 

interior. 

tnterior . 


interior.. 

IrtlBrtor.. 

interior., 
interior.. 
Interior... 

Interior.., 

Interior... 

Interior... 

Interior... 


3016 
3016  103c 

3010  3016 

103c 

103a 
3010  3016 

103c 
3010  3016 

103c 

103a 
3010  3016 

103c 
3016 
3016 
103c  3016 

103c 
3016 
3016 

3016 
3016 

103c  3016 

103c 

103c  3016 

103c 

103c 

103c 

103e 

103c 

loac 

103c 

103c 

103e 

3016103c 

3016103c 

103c 

103c 

103c 
103c 
103c 

103c 

103c 

103c 

3005  3010 

103c 
3005  3010 

103c 
103c 
103c 
103c 

103c 

103c 

t03c 

103c  3010 


Conectkxi 
codes 


20A 
23 

23 

20A 
23,20A 

:»A 

20A 

23.20A 

20A.23 

20A 

20A 

20A 

20A 
20A 
20A 

20A 
23A 

2QA 

20A 

20A 
20A 

aoA 

23.  20A 
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Faculty  name 


Fadnty  address 


Oty 


State 


ZIP 
code 


Agency 


Reporting 
mechanism 


Correction 
codes 


O  BLM-Reeder  Flying  Service 

Airstrip  #3. 
C  BLM-Wantor  Road 

O  BLA^Warrtor  Road  


T8SR13E  Sec  6 


C  Peoria  Amiy  Maintenance 
Support  Activity  480. 

O  AMSA  48  G  

C  Wayne-HoosJer  NF: 

BranchviJIe  Site. 

O  Wayna/Hoosier  ^4ational  For- 
est Branchvilie  Site. 

C  Armor  School  and  Center  at 
Fort  Krxjx. 

O  Armor  School  and  Center  at 

Fort  Knox. 
C   Lexington    Bluegrass   Depot 

Activity. 
0  Lexington  Blue  Grass  Depot 

Activity. 
C  Kentucky  Hydro  Plant 

O  Kentucky  Hydropower  Plant ... 

C  England  Air  Force  Base 


0  England  Air  Force  Base  SE 


C  New  Orleans  Military  Ocean 

Terminal. 
O  New  Orleans  Military  Temiinal 
C  SPR-West  Hackberry 

0  SPR-West  Hackberry  Site 


C  New  Orleans  Naval  Support 

Activity. 
O  New  Orleans  Naval  Support 

Actkxi. 
C  Bedford  Navai  Weapons  In- 
dustrial Reserve  Plant 

O  Bedford  Navpro  

C  Glenndaie  Plant  Germplasm 

Ouarantine  Fac. 
O  Gienndaie  Plant  Germplasm 

QuarantirM  Fac 
C  Kaiser  Aluminum  &  Chemk»l 

CorpoTBtkyi. 
0  Kaiser  Aluminum  &  Chemical 

Corporation. 
C  Martin's  Airport  Air  Natkxiai 

Guard. 
O  Martin's  Airport  Air  Nationai 

Guard. 
C  Brunswk:k  Naval  Air  Station  ... 


O  Bnjnswk:k  Naval  Air  Statkxi 


C  Cutler  Naval  Communications 
Unit 

O  Cutler  Navai  Communk:atlons 
Unit 

C  Fort  SneUing  Natkjnal  Ceme- 
tery, Minneapolis. 


T35N,  RtW.  Sec  11 
Nearest  City  Kona. 

T35N.  R1W.  Sec  11 
Nearest  City  Kona. 

3523  W  Famiington  Rd  ... 

3523  W  Farmlngton  Rd  ... 


Hwy31  W 


Hwy  31  W 

USHwy421  

US  Hwy  421  

Hwy  62  and  641 
Hwy  62  &  641  .... 
23CSQA)E  


23CSG/DE 


4400  Dauphine  St 


4400  Dauphlne  St  

3.8  Ml  W  o(  Hackberry, 

Hwy  390. 
3.8  Ml  W  of  Hackberry, 

Hwy  390. 
2600    Gen    Meyer    Ave 

BMg  101. 
2600    Gen    Meyer    Ave 

Bklg  101. 
Hartweil  Road 


HartweR  Road 

11601  OM  Pond  Road  .... 

11601  OW  Pond  Road  .... 

2000  Halethorpe  Ave  

2000  Halettiorpe  Ave  

2701  Eastern  Boulevard .. 

Eastern  Ave  and  Wilson 

Point  Rd. 
Bounded  by  Routes  24  & 

123. 


Bounded  by  Routes  24  & 
123. 


Glerms  Ferry 

Kona  

Kona  

Peoria  ..„ 


Peoria  .. 
Bedford 


Bedford  ... 
Fort  Knox 


Fort  Knox 

Rkrhmond 

Richmond 

GiibertsvUle  ... 
Qilbertsvllle  ... 
England  A^ 

EnglwidAFB 

NewOrteans . 

NewOrteane . 
Hackbeny 


Hackberry  .... 
NewOrieans 
NewOrieans 
Bedford 


Bedford 

Glenn  Dale . 

Glenn  Dale . 

BaltinK>re .... 

Baltimore .... 

Baltimore .... 

Baltimore  _., 

Brunswick  .. 


7601  34th  Avenue  South 


Brunswtok  ... 

CuBer 

CuUer „., 

Minneapolis 


ID 

ID 

ID 

IL 

IL 
IN 

IN 

KY 

KY 
KY 
KY 
KY 
KY 
LA 

LA 

LA 

LA 
LA 

LA 

LA 

LA 

MA 

MA 

MO 

MD 
MO 
MO 
MO 
MO 
ME 

ME 

ME 
ME 
MN 


83623 
83634 

61604 

61604 
47421 

47421 

40121 

40121 
40475 
40475 
42044 
42044 
71311 

71311 

70145 
70145 


01730 

01730 
20768 

20768 

21227 

21227 

21220- 
2899 

21220- 

2899 

04011 


04011 

04626 
04626 
55450 


Interior 
Interior , 
Interior . 
Anfny  ... 


Amny  

Agriculture 

Agriculture 

Amrjy  

Army  „ 

Army  


Aimy  „ 

Tenrtessee  Val- 
ley Authority. 

Terv>essee  Vat- 
ley  Authority. 

Air  Force 


AirFon:* 

Amiy  

Aiiny  

Energy  .... 

Energy  .... 

Navy 

Navy 

Navy 


Navy 

Agricuitura , 

Agriculture 

Air  Force  - 


Air  Forca  „. 
Air  Force  ... 
Navy , 


Navy  ... 

Navy  ._ 
Navy... 


Veterans  Ad- 
ministratkyi. 


103c 

103c 

103c 

3010 

3010 
1030  3016 

103c 

3005  3010 
3016 
103a 

3005  3010 
3016 

3005103c 

3006  103c 
3010 
3010 

3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
103c 

103c 
103c 

103c 

103c 

103c 

3016103c 

3016  103c 
103c  3010 

103c 

3010 

3010 

103c  3016 

103c  3016 

3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3010  3016 

3010 

3016103c 


20A 

20A 
23,20A 

23 

20A 
20A 
20A 


20A 
20A 

20A 

20A 
23 

21 

20A 

23 


23 


23 
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FacSRy  name 


O  Fon  Snalling  ^4atk3nal  Came- 

tsiy,  MnnaapoUa. 
C  ABUns  Fami  


O  Atkins  Fann 
CHfutieyArea . 


O  GoodfoUow  Amy  Reserve 
Canter  Area  #2. 

C  Paacagoula  NavH  Station 

O  Paacagoula  Naval  Station 

C  Kootenai  NF:  Ltt>by  Airport 
WoodTraa. 

O  Kootenai  National  Forest: 
Ubby  Airport  Wood  Tree. 

C  Nanmhala  NF:  Qnham  Coun- 
ty LandfM. 

O  NanMnia  National  Forest- 
Graham  Coun^  LwKffll. 

C  Namahaia  NF:  Sw^  County 
LandfUI. 

O  Nantahala  National  Forest- 
Swein  County  Landfill. 

C  Omaha  Naval  artH  Marina 
CoqM  Raaarwa  Ceniar. 

O  Ornaha  Naval  and  kterlne 
Ooipa  Rasarva  Canter. 

C  Fort  Monnrwuth 


O  Fort  Monmouth 


Faci%  address 


7601  34th  Avenue  Sou8i 

1.5    Ml    W   on   Hwy    16 

Than  S  3M  Ml. 
1.5    Ml   W   on   Hwy    16 

Than  S  3^4  ML 
E  Natural  BtMge  Good- 

feflowRd. 
E  Natural  Brldoa  Good- 

faMowRd. 

Singing  Rivar  Island 

Singing  River  Island 

Ubby  Airport „ 

Ubby  Airport „ 


aty 


Minneapolis 

Canton  

Canton  ........ 

St  Louis 

St  Louis 


PaecagouSa 
Pascagoula 
Ubby 


North  o(  Snowbird  Moun- 
tain. 

North  of  Snovirt)lrd  Moun- 
tain. 

SR1311  „.. 


SR  1311 

Fort  Omaha 

Fort  Oma>w 

Tlnton  &  Ptrtabrook . 


C    Princeton    Plasma    Physics 

Latjoratory. 
O    Prlnoaton    Plasma    Physics 

Laboratory. 
C  Belle  Mead  Supply  Depot  


O  B^a  Meed  Supply  Depot 


C  Trenton  Naval  Air  Propulsion 
Centar. 


O  Trenton  Naval  Air  Propulsion 
Canter. 


CFAA-NAFEC 


O  FAA-NAFEC 

C  Hillsborough  Supply  Depot 

O  Hillsborough  Supply  Depot 


C  Cibola  NF:  Cobb  Raaourcas 

Corporation. 

O  Cibola  Nationai  Forast  

C  Cibola  NF:  L^  San  Mateo 

Mine. 

O  Unc  San  Mateo  Mine  

C  Ll-caln  NF:  Hlph  Roils  Mining 

District 
O  FS-HIgh  RoHs  Mining  District  . 


Tlnton  &  Pinabrook 

Foneatal  Campus 

Forrastai  Campus „ 

Belie  Mead  «1  Route  206 

Belle  Maad  «1  Route  206 

PatloMay  Avenue  PO  Box 
7176. 


Parkway  Avenue  PO  Box 
7178. 

Routes  563  and  575  


Routes  563  and  575  .._.. 
Routs  206 „ 


C  Santa  Fe  NF;  U  Bajada  Mine 

O  La  Bi^ada  Mine 

C  Santa  Fe  NF:  Paooa  Camp- 
grouxl. 


Route  206 

Cibola  National  Forast . 


Ubby 

Robbinavaie  

RobbinsvHa  

Bryson  City 

Bryaon  City 

Omaha 

Onrttha  .._ 

Tlnton  Falls 


Tinton  Falls  .. 

Princeton 

Princeton 

BaBaMead... 
Belle  Maad  ..„ 
Trenton  


Trenton  .... 
Pomona  ... 


Cibola  Natkxiai  Forast ..... 
T13N.     R8E,     Sec     30, 

NEV*. 
T13N  R8E.  Sec  30  NEy4 
3.3  M  S  c^  Inter,  of  W  US 

82. 
3.3  M  S  of  Inter,  of  W  US 

82. 
1  25  Ml  Upstream  From 

La  Bajada. 
1.25  Mi  Upstream  From 

La  Bajada. 
1220  St.  Franda  Drive  .... 


Pomorw  

Hillsborough 

Twp. 
Hillsborough 

Twp. 
Magdalene  .. 


Magdaiena 
San  Mateo 

San  Mateo 
High  Rolls  . 

High  Rolls  . 

La  Bajada  . 

LaBelada  . 

Santa  Fe  .... 


Stats 


MN 
MO 
MO 
MO 
MO 

MS 

MS 

MT 

MT 
NC 
NC 
NC 
NC 
NE 

he 

NJ 

NJ 
NJ 
NJ 
NJ 
NJ 
NJ 

NJ 

NJ 

NJ 
NJ 

NJ 

NM 

NM 
NM 

NM 
NM 

NM 

NM 

NM 

NM 


ZIP 
coda 


55450 

63435 

63435 

63120 

63120 

38561 
39561 
59923 

59923 


28713 
28713 
68102 
68102 
07724 

07724 


AgerKy 


Veterans  Ad- 

mlntetralkjn. 
Agriculture 


Agriculture 

Amiy  

Amiy  


06502 

08502 

08828- 
0176 


08628- 
0716 

08405 

08405 
08853 

08653 

87825 

87625 
87050 

87050 
88325 

88325 


Navy 

Navy 

Agrkxjttura 

Agriculture 

Agrkxiitura 

AgrtcuMura. 

AgrlcuQura  . 

Agrlcultura  . 

Navy 

Navy _ 

Army  


87504 


Amfiy  ... 

Energy 

Energy 


GarwralSan/- 
k»s  Adn-^n. 

Oa'wa)  Sarv- 
k»8  Admin. 

Navy 


fiavy 

Transportation 

Transpoftatton 

Vsterans  Ad- 
ministraOon. 

Vatararw  Ad- 
ministration. 

Agriculture 


Agriculture. 
Agriculture 

Agriculture 
Agrtouiture 

Agrlcultura  . 

Agricutture  . 

Agrkjutture  . 

Agrkxjitura  . 


Reporting 
mechanism 


3016 

103c  3016 

103c 

103c 

103c 

3010  103a 

3010 

3016 

3016 

3016  103c 

3016103c 

103c  3016 

103c 

103c  103a 

t03c 

3010  3016 

103c 

103a 
3010  3016 

103c 
103c  3010 

3016 
103c  3010 

3010  103c 

103a 
3010  103c 

3005  3010 

3016 

103c 

103a 
3005  3010 

3018 

103c 
3016  103c 

103a 
3016  103c 
103c  3010 

103c 

103c  3016 

103c 
103c  3016 

103c 
103c  3016 

103c 

103c 

103c 

103c  3016 


ComeOon 
codes 


23 

20A 

23 

20A 

20A 
23.  20A 
23 
23 

23 
23 

23 


23 

23 

20A.  23 
23.  2CA 
20A.23 

20A 

23.20A 
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Facility  name 

Facility  address 

City 

State 

ZIP 
code 

Agency 

Reporting 
mechanism 

Correction 
codes 

0  Santa  Fa  National  Forest 

1220  St  Francis  Drive  .... 

Santa  Fe  .._ 

NM 

87504 

Agriculture 

103c 

C  Fort  BIsa  Air  Defense  Center 

McGregor  Range  FAW  10 

McGregor 
Range. 

NM 

88003 

Army  „. 

3010 

20A 

0  Air  Defense  Center  &  Fort 

McGregor  Range  FAW  10 

McGregor 

NM 

88003 

Arrrty  

3010 

Bliss. 

Range. 

C  Whitesands  Missile  Range 

Stews-Fe  

White  Sands 

NM 

88002- 

Army  

3005  3010 

20A 

5076 

3016 

103c 

103a 

0  White  Sands  Missile  Range  ... 

Stews-Fe 

White  Sands 

NM 

88002- 
5076 

Anny  

3005  3010 
3016 
103c 
103a 

C   BLM-Amax  Chemical  Com- 

Eddy County 

Eddy  County 

T29N.  R11W.Sec34 

Artesia 

Artesia 

NM 
NM 

88201 
88201 

Interior .............. 

103c  3016 
103c  3016 

20A 

pany. 
0  BLM-Amax  Chemical  

Interior  '..........„.. 

C  BLM-BJoomfleld  Landfll 

Bloomfleid 

NM 

87413 

Interior 

3016  103c 

20A 

O  BLM-Bloomfleld  City  LandfHI  .. 

T29N,  R11W.  Sec  34  

Bioomfletd 

NM 

87413 

Interior 

3016  103c 

C  BLM-Duval  Corporaflon 

20  Miles  East  of  Carist>ad 
20  Miles  East  of  Carlsbad 

Cailsbad  

Carlsbad 

NM 
NM 

88220 
88220 

Interior 

1030  3016 
103c  3016 

20A 

0  BUM-Ouval  Company  

Interior 

C  BLM-Eddy  Potash  Con^any  . 

3071  Potash  USt\»  Road  . 

Carlsbad  

NM 

88220 

Interior „.. 

103c  3016. 

20A 

0    BLM-Potash    Company    ol 
Amertca  (PCA). 

Eddy  County 

Carlsbad  

NM 

88220 

Intarlor 

103c  3016 

C  BLM-«aU;h  Landfill  

T19S.  R3W.  Sec  4.  Lot  1 

Hateh 

NM 

87937 

iiHofior  ••••••••H**«» 

103c  3016 

20A 

0  BLM-Hatch  LandflM  

T14S.  R3W,  Sec  4,  Lot  1 

Hatch  

NM 

87937 

Interior 

103c  3016 

C  BLM-I&W  Hot  Oil  Sen/lce 

T17S.  R31E.  Sec21  

Loco  HIMs 

NM 

87415 

Interior 

103c  3016 

20A 

0  BLM-I&W  Oil  Service  Roswelt 

T20S.  R31E.Sec17. 18. 

Loving 

NM 

87415 

Interior 

103c  3016 

C    BLM-Kerr    McOee    Laguna 

Lee  County 

Hobbs  

NM 

88240 

Interior 

103c  3016 

20A.23 

Toeton. 

0     BLM-Kerr-McQee     Laguna 

Lee  County 

Hobbs  

NM 

88240 

Interior  „ 

103c 

Toeton. 

C    BLM-Ken    McGee    Potash 

Lee  County 

Lee  County 

NM 
NM 

88240 
88240 

Interior 

103c 
103c 

20A 

Company, 
0  BLM-Kerr-McQee  Chem  Corp 

Hobba  

Interior 

HobtM  Potash. 

C  BLM-La  Mesa  Landfll 

T25S.  R2E.  Sec  34  

T25S.  R2E.  Sec  34  

U  Mesa 

La  Mesa 

NM 
NM 

88044 
88044 

Interior 

103c  3016 
103c  3016 

20A 

0  BLM-La  Mesa 

C  BLM-Mesilta  Dam  LandfH 

T24W.  R1E.  Sec14  

Moollla 

NM 

88046 

Interior 

103c  3016 

20A 

0  BLM-WesJIla  LandfiB  

T24W.  R1E.  Sec  14 

Maallia    .. 

NM 

88046 

Intarlor 

103c  3018 

C  BLM-South  Familngton  Land- 

T29N,  R13W,  Sec  20 

T29N,  R13W.  Sec20 

Familngton 

Farmington 

NM 
NM 

87401 
87401 

Interior 

3016103c 
3016103c 

20A 

f«l. 
0  BLM-South  Familngton  Sani- 

Interior  

tary  Landfill. 

C     BLM-«tandard     Transpipe 

T17S,  R9E.  Sec  18  and 
19. 

Alamogordo 

NM 

88310 

Interinr 

103c  3016 

20A 

Corp. 

0     BLM-Standard     Transpipe 

T17S.  R9E.  Sec  18.  19  ... 

Alamogardo 

NM 

8a310 

Interior 

103c  3016 

Corp. 

C  BLM-UNM  Hazardous  Waste 

T23S.  R2E.  Sec  23 

LaaCruces 

NM 

88001 

Interior 

3005  3010 

20A 

Storage  Facility. 

3016 
103c 

0  BLM-Universlty  of  NM  Haz- 

T23S, R2E.  Sec  23' 

LasCruces 

NM 

88001 

Irtterlor 

3005  3010 

ardous  Waste  Storage  Facil. 

3016 
103c 

C  White  Sands  Test  Facility  

UMlEandBMlNof 
LasCruces. 

LasCruces 

NM 

88004 

NASA 

3005  3010 
3016 
103c 
103a 

20A 

0  JSC  Whitesands  Test  Fadiity 

14MEand6MINof 
LasCnjces. 

LasCaices 

NM 

88004 

NASA 

3005  3010 
3016 

103c 

103a 

C   Las  Vegas   PoetaJ   Sen/lce 

1001  arcus  Dr 

Las  Vegas 

NV 

88114 

Postal  Service 

3010  103a 

23 

Mam  Office. 

0   Las  Vegas   Postal   Service 

1001  arcus  Dr 

Las  Vegas  

NV 

89114 

Postal  Sarvic* 

3010 

Main  Office. 

C  Plant  #59  

600  Main  Street 

Johnson  City 

NY 

13790 

Air  Force 

3016103c 
3010 

23 

0  Plant  959 

600  Main  Street 

Johnson  City 

NY 
NY 

13790 
11973 

Air  Force 

3016103c 

3005  3010 

3016 

lory. 

Upton 

Energy  

23 

103a 
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FacQttynanw 


O  Brookhaven  National  Labora- 
tory. 
C  West  Valtey  Demonstration 

Project 
0  West  Valley  Demonstration 

Project 
C   Emmanuel   Cetard   Federal 
Buihing. 

O   Emmanuel   Ceilard   Fedenri 
Bidg.22SCA. 

C  NPS-Unlted  Nudear 

O  NPS-Unlted  Nuclear 

C  Manhattan  General  Mail  Facil- 
ity. 

O  New  Yoilt  Postal  MGMF 

C   Wayne-Hoosier    NF:    Webb 
Site. 

O  Wayne-Hoosler  National  For- 
est Webb  Site. 

C   NPS-Cuyahoga   Valley 
ttonal  Recreational  Area. 

O   NPS-Cuyahoga   Valley 
tional  Recovery  Area. 

C  Qrazingiands  Research  ., 

O  Forage  and  Livestock 
search  Laboratory. 

C  Range  and  Pasture  Research 

0  Southern  Plains  Range  Re- 
search Laboratory. 

C  Adas  Missile  Site  «10 

O  Atlas  Missile  Site  #10 

C  Attae  Missile  Site  #3 

O  AOas  MissHe  Site  #3 

C  Atlas  Missile  Site  #4 

O  Adas  MIssiie  Site  *4 

C  Adas  Mteslle  Site  tS  .„ 

O  Adas  Misstte  Site  «S. _.. 

C  Adas  MIssiie  Site  «6 

O  Adas  Missile  Site  #6 

C  Adas  Mtasiie  Site  #8 

0  Adas  MIssiie  Site  «8 

C  Adas  MIssiie  Site  «9 

O  Adas  Missile  Site  *9 

C  Frerrwnt  Natfonal  Forest  

O  Fremont  Nationai  Forest 

C  Ochoco  NF:  Motherlode  Mine 

O  Ochoco  NaUonal  Forest 


Na- 
Na- 


Re- 


C  WlHamette  Nattonai  Forest 

O  FS-Wyiamette  National  Forest 
C  PETC _ 


O  PETC 

CBM-Bnjceton 


O  BM-Bnjceton  

C    Ailenwood    Federal    Prison 
Camp. 

O    Anenwood    Federal    Prison 

Camp. 
C  Eastern  Vieques 


Vieques  ... 
Route  866 


O  Camp  Qarda  f  1  „ 

C  Sabarta  Seca  Naval  Seoirtty 

QroupActtvtty. 
O  Sabana  Seca  Naval  Security    Sabana  Seca 

Group  Activity.  | 


Facility  address 


53BetlAve 


10300      Rocl(      Springs 

Road. 
Rod?  Springs  Road 


225  Cadman  Plaza 
225  Cadman  Plaza 


Old  Rte.  55 „... 

Old  Rte.  55 

West  29th  St  and  9lh  Ave 


W  29th  St  &  9th  Ave 
T4N,  R16W.  Sec.  18 


T4N,  R16W.  Sec.  18 
15610  Vaughn  Road 
15610  Vaughn  Road 


P.O.  80x1199 
P.O.  80x1199 


2000  18th  Street 
2000  18th  Street 


524  North  Q  Street 

524  North  Q  Street 

Highway  26  12  Ml  E  of 

cy. 

Highway  26  12  Ml  E  of 

Cy. 
Highway  126  35  Ml  E  of 

Cy. 
Highway  126  35  Ml  E  of 

Cy. 

PO  Box  10940 


PO  Box  10940 

626  Cochrane  MIO 

626  Cochrans  MW 
Route  15 


Route  15 
Vieques  . 


City 


Upton 

West  Valley 
West  Valley . 

BrooMyn 

BrooWyn ...... 


Pawling  ... 
Pawling  ... 
NewYortc 

New  York 
Ironton 


Ironton 

Brecksvllle 
Brecksvilie 


El  Reno 
El  Reno 


Woodward 
Woodward 


Mangum 
Mangum 
Snyder  .. 
Snyder  .. 
Cache  ... 
Cache  .„ 
Mviitou.. 
Manltou  ., 
Manltou., 
MwHtou.. 
Okjstae  .. 
Olustae  .. 


Lakeview  . 
Lakevtew . 

PrlnevBle  . 

Prlnevllle  . 
Eugene  ... 
Eugene  ... 
Pittsburgh 


Pittsburgh 
Brxiceton  . 


Bruoeton 

Montgomery 

Montgomery 

Vieques 


Vieques 

Sabana  Seca 

Sabana  Seca 


State 


NY 

NY 

NY 

NY 

NY 

NY 
NY 
NY 

NY 
OH 

OH 

OH 

OH 

OK 
OK 

OK 
OK 

OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OR 
OR 
OR 

OR 

OR 

OR 

PA 

PA 
PA 

PA 
PA 

PA 

PR 


PR 
PR 

PR 


ZIP 
code 


11973 

14171 

14171 

11201 

11201 

12564 
12564 
10001 

10001 


44141 

44141 

73036 
73036 

73801 
73801 

73554 
73554 
73566 
73566 
73527 
73527 
73555 
73555 
73555 
73555 
73560 
73560 
73550 
73550 
97630 

97754 

97754 

97440 

97440 

1S236 

15236 
15025 


Agency 


Energy  

Energy  

Energy  

General  Serv- 
icee  Admin. 

General  Serv- 
ices Admin. 

Intertor 

Intertor .._ 

Postal  Service 

Postal  Servk:e 
Agriculture 


Agrkniture 
Interior , 


Interior. 


Agriculture 
Agriculture 

Agricuttufs 
Agriculture 


Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Air  Force  .. 
Agriculture 
Agriculture 
Agriodture 

Agriculture 

Agriculture 

Agriculture 

Energy  


Eriergy 
Interior . 


15025    Interior 
17752    Jusdce 


17752 
00765 


00765 
00952 

00748 


Justice 
Navy ... 


Navy 
Navy 

Navy. 


Reporting 
mechanism 


3005  3010 

3016 
3005  3010 

3016 
3005  3010 

3016 
3010 

3010 

103c  3010 

103c 

3010103c 

3010 
103c  3016 

103c  3016 

3010  3016 

3010  3016 

3016103c 
3016 

103c  3016 
103c  3016 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

103e 

103c 

103c 

103c 

103c  3016 

103c  3016 

103c  3016 

3010 
103c 

3016  103c 

3016103c 

3010103c 

3016 
3010103c 
3010103c 

3016 
3010  103c 
3016  103c 

3010 
3016103c 

103c  3005 

3010 

3016 
103c 
3010  3016 

3010  3016 


Correcdon 
codes 


20A 

20A 

23 
20A.23 

20A 
20A 

20A.23 

20A 

20A 
20A 
20A 
20A 
20A 
20A 
20A 
20A 
23,  20A 

20A 

23 
23 
23 

20A.23 

20A 
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Facility  nam* 


C  North  SmithfieW  N**  Control 

Area. 
O    Rnode    Island   Air   National 

Guard  ^02nd. 
C  North  SmfthfleW  Nfk»  Launch- 
er Area. 

O  North  Srntthfield  NJke  Site 

C    FWS-Nir>igret    Natl    Wildlffe 

Refuge  Disposal  Areas. 
O  FWS-Charlastown  Naval  Air 

Statloi. 
C   FWS-Sachuest  Point   Dump 

National  Wildlife  Refuge. 
O  FWS-Sachu,«t6t  Point  Dump  ... 
C  Davisville  Naval  Constructon 

Battalion  Center. 
O  Davtsviils  Naval  Construction 

Battalion  Center. 
C  Newport  Naval  Educafion  and 

Training  Center. 


0  Newport  Naval  Education  and 
Training  Centar. 

C  Fort  Jackson  and  Training 
Center. 

O  Training  Center  and  Fort 
Jackson. 

C  Charleston  Naval  Shipyard  .... 

O  Charleston  Naval  Shipyard  .... 

C  Black  HtNs  NF:  Custer  Ranger 
District 

O  Custer  Ranger  District  BH  Na- 
tional Forest 

C  Black  HiUs  NF:  Spokane  Muni- 
tions. 

O  Spokane  Munitions 

C  Mississippi  River  Division 


O  Mississippi  River  Division  . 
C  Pierre  Hydroelectric  Plant 


Facility  address 


OW  Oxford  Road 


OW     Oxford     Rdjttorth 

Smithfleld. 
PoondhBI  Road 


PoundNIIRoad 
P.O.  Box  307  ... 


PO  Box  307 

Sachuest  Pok^t  Road 

Sacnusat  Point  Road 
Off  Sanford  Road  


Off  Quionessett  Rd 


City 


Defence  Highway  (Bumia 
Road). 


Pubik:  V/orks  Dept.  Code 
42. 


Jackson  Blvd 
Jackson  Blvd 


O  Pierre  JHydroelectrlc  Plant  

C  Milan  Amiy  Ammunitton  Plant 


O  Milan  Army  Ammunition  Plant 


C  Ensley  Engineer  Yard 


O  Ensley  Engineer  Yard-Corps 
of  Engineers. 


C  Boone  Hydro  Plart 

0  Boone  Hydropower  Plant 
C  Johnsonville  Fossil  Plant  . 


O  JohnsonvIHe  Steam  Plant , 


Viaduct  Road 

Viaduct  Road _ 

647  North  3rd  St  

647  North  3rd  St  

R6E.  T25.  SWV4.  Sec  26 

R6E.  T25,  SWA,  Sec  26 
Cold  Brook  Dam 


Coki  Brook  Dam 
k-90  


h-90 

Hwy104 


Hwy  104 


1726  Mithchal  Rd 
1726  MithcheU  Rd 


TN  Hwy  75/8  Ml  SE  of  .... 
TN  Hwy  75/8  Mi  SE  of  .... 
US  Hwy  70E 

US  Hwy  70  E 


I^orth  Smithfiek) 

Slatersvtiie  

North  Smithfleld 

North  Smithflek) 
Charlastown 


Charlestown 
MIddietovm .. 


Middletown 

North  Kingstown 

North  Kingstown 

Middletown 


Newport 

Fort  Jackson 

Fort  Jackson 

Charleston  ... 
Chaieston  ... 

Custer 

Custer 

Spokane  


Spokane  

Hot  Springs 

Hot  Springe 

Pien'e 


Pierre 
Milan  . 


Milan 

Memphis  . 
Memphis  . 

KIngsport. 
Klngsport . 


New 

Johnsonville. 

New 
Johr»onvUle. 


State 


Rl 
Rt 
Rl 

Rl 

Rl 

Rl 

Rt 

Rl 
Rl 

Rl 

Rl 

Rl 

SC 

SC 

SC 

SC 

SD 

SD 

SD 

SD 
SD 

SD 

SD 

SD 
TN 

TN 

TN 
TN 

TN 
TN 
TN 

TN 


ZIP 
code 


02876 

02876 

02857 

02876 
02813 

02813 

02840 

02840 
02871 

02871 

02841 

02841 

29207 

29207 

29408 
29406 
57730 
57730 

57747 

57501 

57501 

38358- 

5000 

38358- 
5000 

38109 

38109 

37662 
37662 
37134 

37134 


Agency 


Air  Force 
Air  Force 
Army  


Army  .. 
interior 

Intarky 

Intertof 

Interior . 
Navy .... 


Navy , 
Navy 

Navy . 

Army 

Army 


Navy 

Navy 

Agriculture 
Agriculture 
Agriculture 


Agflcultura 

Corpeof  Engl- 
neers,  CivH. 

Corps  of  Engi- 
neers, CMI. 

Corps  of  Engi- 
neers, OvU. 

Energy  ..._ 

Army  


Army 


Corps  of  Engi- 
neers, CMI. 

Corps  of  Engl- 
neers-Clvll 
Wori«. 

Tennessee  Vat- 
ley  Authority. 

Tennessee  Val- 
ley Authority. 

Termessee  Val- 
ley Autftortty. 

Tennessee  Val- 
ley Authority. 


Reporting 
mechanism 


Correctkin 
oodee 


103c 

103c 

103c 

103c 
3016  103c 

3016  103c 

103c 

103c 
3016  103c 

103a 
3016  103c 

103a 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3005  3010 

3016 

103a 
3005  3010 

3016 

103a 
3005  3010 

3016 
3005  3010 

3016 
3010  3016 

3010 

103c  3016 

103c 
103a  103c 

103a 

103a 

103a 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3010 

3010 


103a 

103a 

103c  3010 
103a 
3005 

1030  3010 
103* 
3005 


20A 

20A 
20A 

20A 
20A 

20A,23 


20A 


20A 

23.  20A 

23.20A 
20A,23 

21 
23 


22 


20A 


20A 
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FacURyname 


C  Ripley  Substation  ....„ 

O  Ripley  

C  Watauga  Hydro  Plant 

O  Watauga  Hydropower  Plant  .. 

C  147lh  Wing  at  EKngtoo  Field 
O  147lh  Wing  at  EMngton  Field 

C  Atlas  Missile  Sita  #7  „ 

O  Adas  Missile  Site  #7 

C  Camp  Bullis  


O  Camp  Bullis  

C  Corpus  Chfisll  Anny  Mainte- 
nance Support  Activity. 

O  Corpus  ChrtstI  Amiy  Mainte- 
nance Support  Activity. 
C  Fort  BOSS  Air  Defense  Center 


iJr  Defense  Center  &  Fort 

Ms*. 


C  Houston  Army  Maintenance 

Support  Activity  «4. 

O  AMSA  #4 

C  SPR-Big  Hill „ 

O  SPR-BIg  Hill  Site 

C   Mantl-Lasai   NF:   Black   Hat 

Mine. 
O  Manti-Lasal  National  Forest. 

LasaJ«1,  Black  Hat 
C  BLM-*4ercur  Canyon  Outwash 

O  BLM-Mercur  Canyon  Outwash 

C  BLM-SnowvUle  Landfil  

O  BLM-Snowvll!e  Landfil 

C  BLM-Wendover  Landmi 


FadiHy  address 


Webb  Road  „ 

Webb  Road  

Wilbur  Dam  Rd  5  luB  E  of 

WUbur  Dam  Rd  5  Mi  E  of 

Clothier  Avenue 

CkXWer  Avenue  .. 


East  of  NIH10  on  Camp 
Bullis  Road. 


2022  Saratoga 

2022  Saratoga 
Pershing  Drive 

Parshing  Dffve  . 


Ctty 


«p««y 

Ripley 

ENzabethton 

Blzabethton 

Houston  ...... 

Houston  

Odea  

Odefl  

San  Antonk) 


6903  Perimeter  Park 


O  BLM-Wendover  Landfill 
C  Fort  A.P.  Hill 


11 

O  Fort  A.P.  Hill 


C      Defence      Communk»tion 

Agency. 
O      Defense      Communication 

Agency. 
C  WaUops  Right  Center 


6903  Pertmetsr  Park  

23  Mi  SW  of  Pt  Arthur .... 
23  Ml  SW  of  PL  Arthur  .... 
659    West    Price    River 

Drive. 
559    West    Price    River 

Drive. 
Highway    73.    East    of 

Tooele  Ami^y  Depot 


FortBUss 


Houston 


Houston  .... 
Port  Arthur 
Port  Arthur 

Price 


T14N.  R9W.  Sec32 

T14NR9WSec32SLM  

T1S.  R19W,  Sec3.  Lots  1 

and    2.    3    Ml    E    of 

Wervlover. 
TlSR19WSec3.  Lots  1  & 

2.  3  Mi  E  of  Wendover. 
US  Rte  301 


USRte301 


Price... 
Tooele 


Snowville.. 
Snowville .. 
Wendover 


O  Wallops  Right  Center 


C  Chesapeake  Auxilary  Landing 

Field  F. 
O  Chesapeake  Auxiiary  Landing 

FleWF. 

C  Norfolk  Naval  Shipyard  


South  Courthouse  Road  . 
South  Courthouse  Road  . 
Rte  175 


Rte  175 


3-4  Ml  S  Princess  Ann 

Cth. 
3-4  Ml  S  Princess  Ann 

Cth. 
N/A  Code  411,  Bkki  M- 

32. 


Wendover 

Bowling  Green 

BowOng  Green 

Arilngton , 

Arlington 

Walk>ps  Island  . 

Walktps  Island  . 

Chesapeake  

Chesapeake  

Portsmouth  


State 


San  Antonio 

Corpus  Christ!  .. 


Corpus  Christ! 
Fort  BBSS 


TN 

TN 

TN 

TN 

TX 
TX 
TX 
TX 
TX 

TX 
TX 

TX 
TX 


TX 


TX 

TX 
TX 
TX 
UT 

LIT 

UT 

UT 
UT 
UT 
UT 


UT 
VA 


ZIP 
code 


37643 

37643 

77209 
77209 
79247 
79247 
78265 

78265 
78415 

78415 
79916 


79916 


77041 

77041 
77641 
77641 


64074 


Agency 


Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Aumority. 

Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Air  Force 

AJr  Force  

Air  Force 

Air  Force 

Army  


Army 
Army 


Army 
Army 

Army 

Army 


84336 
84083 

84083 

22427- 
5000 


Amiy  

Energy  

Ertergy  

Agriculture 

Agrksjlture 

Interior 

Interior 


Interior , 
Interior. 


Intertor 
Amiy  .., 


VA 

22427- 

5000 

VA 

22204 

VA 

22204 

VA 

23337 

VA 

23337 

VA 

23322 

VA 

23322 

VA 

23709 

Anny 


Defense 

Navy 

NASA  .... 


NASA 
Navy.. 
Navy  .. 
Navy.. 


Raporting 

mechanism 


103a 

103a 

3010 

3010 

103c  3016 
103c  3016 
103c 
103c 
103c  3005 

3010 
103c 
3005  3010 

103c 

103a 
3005  3010 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
3010 

3010 
103c 
103c 
3016  103c 

3016 

3016  103c 

3016 
103c 
103c 
103c  3016 


103c 

3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
103c  3010 

103c  3010 

3010  103a 

103c 

3016 
3010  1C3a 

103c^ 
103c  3016 

103c 

3005  3010 
3016 
103c 
103a 


Correctkxi 
codes 


20A 
20A 

20A 

20A 
20A,23 

23 

20A 


20A 

20A 
20A.23 

20A.23 

20A 
23.20A 

23 


21 


23 


23 


23 
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Faculty  name 

Facility  address 

City 

State 

ZIP 
code 

Agency 

Reporting 
mechaniem 

Correction 
codes 

0  Norfolk  Naval  Shipyard  

C  Portsmouth  Naval  iHospitai 

0  Portsmouth  Naval  Hospital  .... 
C  Saint  Helena  Annex  _ 

N/A  Code  411,  BWg  M- 
32. 

Efflf>gham  Street ~ 

\J9    PMWy      ••••••■•••••••••••■••••ta* 

South  Main  St  

Portsmouth  

VA 

VA 

VA 

VA 
VA 
VA 

VA 

VA 

VA 

VT 
VT 
WA 
WA 

WA 
WA 

WA 

WA 

WA 
WA 

WA 
WA 

WA 
WA 

WA 
WA 

WA 
WA 

WA 

WA 

WA 
WA 
WA 
WA 
WA 

WA 

WA 

WA 

WA 

WA 
WA 

23709 

23708- 

5000 

23708 

23523 
23523 
23511 

23511- 
6002 

23461 

23461 

05465 
05465 
98856 
98856 

OSUiAA 

98844 

98862 

98862 

98819 
98819 

98844 
98844 

VOOvw 

88856 
98856 

98811 
98811 

98902 

98802 

Navy  „... 

Navy „_ 

Navy 

Navy 

Interior 

Navy 

Navy 

Navy 

Navy 

Amiy  

Army  

ArgkAjtture 

Agriculture 

Agriculture 

Agriculture 

Agricutura 

Agriculture 

Agriculture  .~ 

Agriculture 

Agriculture 

Agriculture .. 

Agriculture 

Agricuttura 

Agriculture 

Agricutlure 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Commerce  ....... 

Comneice  ...... 

Energy 

Energy 

Energy 

Energy  ..._ 

EPA 

EPA 

Navy 

Navy 

Navy 

3005  3010 

3016 

10V 
3010  3016 

103c 
3010  3016 

103c 
3010 
3010 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
3010  3016 

103c 

103a 
3010  3016 

103c 
3010103c 
3010 
103c 
103c 

103c 
1030 

103c 

103c 

1030 
1030 

103c 
1030 

3016103c 
3016 

1030 
1030 

1030 
1030 

3010  3016 

lOfV" 
3010  3016 

103c 
103c  3016 

inv 

103c  103a 
103c 
3010  3016 

103c 

lOv'ki 
3010  3016 

103c 
3010  3016 

3010 

3010  3016 

3010  3016 
103c 

20A 
22 

Portsmouth  „ 

Norfolk  

pim  im^  •••••••••••••• 

Norfolk  

Norfolk 

Vlrs^nia  Beach  .. 

Virginia  Beach  „ 

Jericho  .: 

Twisp  

TV*tep  ............... 

Chesaw  — ~ 

Chesaw  

Winthrop _.. 

WInthfop 

Conconuty  

ConconuHy 

Chesaw  ........>... 

Twisp 

Twisp  

Twisp  _ 

0  FWS-Saint  Helena  Annex 

C  Saweits  Poim  Naval  Complex 
0  Norfolk  Naval  Base 

US  64  at  VA  564  .„ 

Gilbert  St  BkigN-26 

FCTC  Attanflc  De^  Neck 

FCTC  Atiantic  Dam  Neck 

Lee  River  Road 

EttwnAMen  Rring  Range 

20A 

C  Virginia  Beach  Reet  Combat 
Training  Center. 

0  Virginia  Beach  Reet  Combat 

Training  Center. 

C  Ethan  Alien  Rrif>g  Rar>ge 

0  Generai  Electric  Company 

C  Okanagan  NF:  Akier  Creek  .... 
0   Okanagan   Nattonai    Forest 

Akier  Cri(. 

C  Okanagan  NF:  Bonaparte  

0   Okanagan   Natk>nal   Forest 

Bonaparte. 
C   Okanagan   NF:    Eight    Mle 

Rarvrh. 
0   Okanagan   National   Forest 

Eight  Miie  Ranch. 

C  Okanagan  NF:  Kerr 

0  Okanagan   Natkxurf   Forest 

Kerr. 

C  Okanagan  NF:  Lost  Lake 

0   Okanagan   HaHonal   Forest 

LoetLake. 
C  Okanagan  NF:  Mkwle  Mne  ... 
0  Okviagan   Natkxwi   Forest 

23 

20A.23 
20A 

20A 



20A 

T32N,  R22E,  S23 

20A 
20A 
20A.23 

Minnie  Mbie. 

C  Okanagan  NF:  Twisp  

0  Okanagan   Nattortai   Forest 

3706  W  Nob  Hia  Blvd 

3706  W  Nob  WH  Blvd 

Bake  Oven  Road 

Bake  Oven  Road 

28401  Covington  Way  SE 

28401  Covington  Way  SE 

7411  Beach  DrE  „..„. 

7411  Beach  DrE  

Austin    Drive    at    Shore 

Drive. 

Boone  Rd „ 

4   MUes   East  ct   State 

Highway  530  at  Oeo. 

20A 

Twisp. 

C  Wenatchee  NF:  Steiiko  

0  Wenatchee  Nattonai  Forest 

Steiiko. 
C  Yakima  Agricultural  Research 

Laboratory. 
0  Yakima  Agricultural  Research 

Laboratory-U. 
C  Cokjmbia  Gardens 

Ardenvoir 

Afdenvoir 

YaWma 

YaWma 

rHvO  ........... .M.« 

Paaoo ................ 

Maupin 

Mwpm  „ 

Kert 

Manchester 

Manchester 

Bremerton 

Bremerton 

Oeo 

20A 

20A 

23 

0  Cokjmbia  Gardene  

C  BPA-Bake  Oven  Substation  .. 

23 

0  BPA-Bake  Oven  Substation  .. 
C  BPA-Covlngton  Substation  .... 

0  BPA-Covlngton  Substation  .... 

C    Regk)n    10,    Environmental 

Senk^es  Divi8k)n  Lab. 
0    Regkx)    10,    Environmental 

Seivk»s  DIviskm  Lab. 
C  Jackson  Parti  Housing  

"98031 

98031 

98363 

98353 

98312 

98312 
98223 

23 

23 

20A 

C  Jim  Creek  Naval  Radio  Sta- 
tion T. 

20A 
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Fadtity  name 


O  Jim  Creek  Naval  Radio  Sta- 
tion T. 

C  FAA-WIca  Peak 

O  FAA-*«ca  Peak  

C  Chaquamegon  Nattonal  For- 
est 

O  FS-Chequamegon  Natk)nal 
Forest 

C  Foreet  Products  Laboratory  .... 

O  FS-Forest  Productkxi  Lalwra- 

kyy. 
C  Niodet  NF:  Laona  &  Lake- 
wood  SLF. 
O  Nkx>iet  Natk>naJ  Forest-Laorw 

&  Lake  SLF. 
C  Weet  Vlrgkiia   Air   Natkxial 

Guam 
O  WMt  Virginia  Air  Natk>r>al 

Guard. 
C  Sugar  Grove  Naval  Security 

Group  ActMty.LF#1. 
0  Susjar  Grove   Naval   Radk> 

Statk)nLF#1. 


Facility  eddrees 


4   MOee   East  of   State 
Highway  530  at  Oeo. 

T24N.  R45E,  S14 

T24N  R45  E  S14 

157  N.  5lh  Avenue 

157  N.  5th  Avenue 

One  Gifford  Pinchot  Drive 

502  Walnut  Street 

68  South  Stevens 

68  South  Stevens 

Yeager  Airport 

Yeager  Airport 

10  Mi  off  Rte  33  

10  Mi  off  Rte  33  


City 


Oeo 


Mica 

Park  Fans 


Park  Fails 

Madison 

Madison 

Rhinelander  . 
Rhineltfxier  . 
Charieston  ... 
Charieston  ... 
Sugar  Grove 
Sugar  Grove 


State 


WA 

WA 
WA 
Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

wv 
wv 
wv 
wv 


ZIP 
code 


99023 
99023 
54552 

54552 

53705 

53705 

54501 

54501 

25311 

25311 

26815- 

0001 

26815 


Agency 


Navy 


TransportaOon 
Transportatkxi 
kgiioMjn 

Agriculture 

Agricultu'e 

Agrkxilture 

Agrkxjiture  ..<... 

Agriculture 

Defense  

Transportation 

Navy 

Navy 


Reporting 
mechanism 


103c 

103c  3016 
1C3c 
3010  3016 

3010  3016 

3005  3010 

3016 
3005  3010 

3016 

3016 

103c  3010 

103c  3010 

3010  3016 

103c 
3010  3016 

103c 


Correctk)n 
codes 


23.20A 
20A 

23.  20A 

20A 

21 


20A 
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FadHtyname 


_L 


Dewllne  Site  Bar-Main 
Dewflne  Site  LIZ-2 


DewUne  Site  UZ-^ ... 
Dewtine  Sits  POW-1 


Dewiine  SHe  POW-2 

DewHne  Sits  POW-Main 


BLM4joran  Statk)n  on  SltMnak 

BLM-Red  Devfi  Mine  Waste  Ponds 

BLM-Sagwon  Airstrip  

FWS-firowntow  Point  Dewiine  Site 

FWS-Oemarcalkxi  Point  Dewtine  .. 

NPS-Bertng  Land  BrWge  Natkxuri 
Preserve. 

Northeast  Cape  8t  Lawrence  Is- 
land. 

FAA-Woody  Island  Navigatkxi  Sits 

St  Pali  Island  Coast  Guard  Loran 
Statton. 

Maxwel  Air  Force  Base 

BeUefonte  fJudear  Plant _ 


Fadlity  address 


Browns  Feny  Nuclear  PJant .. 

Colbert  Fossil  Plant 

Guntetsvffle  Hydro  Plant 

Musds  Shoals  Power  Sfc>res 


National    FertSizsr    and    Envlron- 

menlal  Research  Ctr. 
WWows  Creek  Fossa  Plant 


Wilson  Hydro  Plant 


Bartsr  Isl..  ^/4  Mi  E  of  NE 

Shr. 
KasegalBc    Lagoon^Dhukchi 

Kuk  River  &  Chukchi  Sea  „. 
Lonely.    Pitt    Pokit,    E   of 

Smith  Bay. 
Simpeon     Lagoon-BeaukNt 

Bay. 
Pokit  Barrow   Between   N 

Salt  Lagoon  &  imikpuk. 

SttWnak  island „. 

L61-10-12  LI  49-56-48 

T5R4ESEC10-11 

Barrow,  265  Ml  8E 

Barrow.  380  »«  SE  

P.O.  Box  220 

70  Mi  E  of  Savoonga  8t 

Lawrence. 

Woody  island 

USDOT-CG    St    Paul    is 

Loran  Stat 
3800  Air  Base  Group  Dee  .. 
Off  US  Hwy  72 


City 


Kaktovk 

Point  Lay 

Woinwilghl ....... 

Lortsiv 


OBktok._., 


US  Hwy  72 

Off  US  Hwy  72  W 


Off  US  Hwy  431.  11  M  NW 

of  Quntersvias. 
AL  Hwy  133 


Wilson  Dam  Road 
OlfUSHwy72W 
AL  Hwy  133  


Point  Barrow 

Statkxi. 
Sitkkwk  island  . 

Bethel 

Sagwon 

Barrow 

Barrow 

Nome  .._ , 

Northeast  Cape 


State 


KocSak 

St  Paul  Island 

Maxwel  AFB.. 
Hollywood 


Athens  

Tuscumbia 

Guntsrsvine 

Muscle  Shoals 
MuedeShoais 

Stevenson 

Fk)rsncs 


AK 

AK 

AK 
AK 

AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 
AK 

AL 
AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 


ZIP  code 


99747 
99786 
99782 


tfV39V 
99723 

99615 
99656 
99513 
99723 
99723 
99762 

99769 

99615 
99660 

36112 
36401 

35611 

35674 

35978 

35660 

35660 

25772 

35660 


Agency 


Air  Fores 

Air  Force 

Air  Fores 
Air  Force 

Air  Fores 

Air  f=bros 


intsrkw .. 
Intsrkx.. 
Interior ... 
Interior  „. 
Intertor ... 
Interior ... 

Navy 


Transportatkxi  „ 
Transportation  .. 


Air  Force 

Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Tenr>essee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Tsnnsssse  Val- 
ley Authority. 

Tsmessss  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Tenriessee  Val- 
ley Authority. 


Reporting  mecfv 
anism 


103c  3016 

3010  103c  3016 

3010  103c  3016 
3010  103c  3016 

3010  103c  3016 

3010  103c  3016 

103c 

3016103c 
3016103c 
103c  3016 
103c  3016 
103c  3016 

3010  3016103c 

3016103c 
3010 

3010  103c  3016 
3005  3010  103c 

3010 

3005  3010  103c 

3010 

3005  3010  3016 

103a 
3005  3010  3016 

103c 
3005  3010  103c 

3010 
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FadlKy  nam* 


FadOlyaddrMa 


City 


Stat* 


ZIP  coda 


Agancy 


Raponing  mach- 


Guam  Naval  Magazlna 


South  Cantral   Family   Fami   Ra- 

saarch  Cantar. 
Fort  Chaffaa 


Millwood  Rasidant  Englnaars  Offlca 
Combustion  Rasaarch  Facility 


Sky  Hartor  International  Airport 
Fort  Huachuca  


Sierra  National  Forest 
Plant  #19 


Norwalk  Dafansa  Fuel  Supply  Carv 
tar. 

Lawrence  Berkeley  Laboratory 

Stanford  Unaar  Acceieratof  Center 

CMI  Engineering  Laboratory 

Crows  Landing  Naval  Air  Logistk» 

Force. 
Failbrook  Naval  Weapons  Station 

Annex. 
Imperial  Beach  Naval  Communica- 

tkxis  Station. 
Oakland  Naval   Regkinal  Medk^l 

Center. 

Point  Sur  Naval  Facility  

San  Diego  Naval  Facilities  Engl- 

neartr>g  Command. 
Skagga     Island     Naval     Security 

Group  Activity. 
Cok>rado  Springs  Academy 


Peterson  Air  Force  Base 
Fort  Carson 


Grand  Junction  Projects  Office 


Solar  Energy  Research  Institute 


WAPA-Power  Operatkxw  

Natk)nal  Enforcement  Investlgatkyi 
Center. 

BLM-Fremont 

BLM44ontroaa  County  Dump 

BLM-Placen/iUa  Tram  Site 

BLM-San  Miguel  Landfill  «1  

BLM-San  Miguel  Landfill  •2 

BLM-SawpIt  Tram  Site  (Ora  Stor- 
age). 

BLM-Town  of  Mesa  LandfiH 

BR-Loveland  

QS-Denver,  NWQL 

NPS-Denver  Servtea  Center 

Denver  Bulk  MaH  Center 

Central  Direct  Fed.  Divlskxi  Mata- 
rlala-FHWA. 

Transportatkxi  Test  Center 

Stratford  Engine  Plant 

Knola  Atomic  Power  Laboratory- 
Windsor  Site. 

East  Lyme  Naval  Underwater  Sya- 
tsms  Center. 

Naw  London  Navai  Undenwatar 
Systema  Center. 

Fort  McNair 


Apra  Hbr  Hts  Area  by  Fena 

Rasv. 
Rt  2.  Box  144A  Hwy  23 

South. 
Bulkflng  239 _ 


Route  1  

NCTRBIdg.45 


2001  S.  32nd  St 
RCRA  Units  


1130  O  St  Room  3017. 
4297  Padflc  Coast  Hwy 


15306  Nonvalk  Blvd 

1  Cycfotron  Rd 

2575  Sandhill  Rd  .... 


NCBC 

NALF  Crows  Landing 


Seal  Beach 


Outlying  Landlr>g  FlaM  BMg 

162  Rt  75  &  Palm  Ave. 
8750  Mountain  Blvd 


Naval  FadUty  Point  Sur 
Western  DIvlskx) 


Skaggs  Island 
AFArt)E 


1003SSQ/CC „.. 

DFAE    Bklg.   304,   AFZC- 

FE-EQ. 
3597  B-3/4  RD  P02567 


1617  Col*  Blvd 


1800  S.  Rk>  Grande  Ave  .... 
DFC 

T48NR12ESEC19  ...» 

T48NR19WSEC22 

T44NR11WSEC35  HWY  62 

T44NR15WSEC26 

T44NR17WSEC18 

T43NR10WSEC18 

T10S.  R96W.  SEC22 

910  Van  Buran 

5293  Ward  Rd  

755  Parfat  SL,  Box  25287  .. 

7755  E.  56th  Av*  _ 

61h  St,  Bklg.  52,  DFC  

21  Mil**  NE  Puabto  Mem 
Airport. 

550  South  Main  Street 

Prosp*ct  Hill  Road 


Dodg*  Pond  FMd  Station 
N*w  London  Laboratory  .. 
350  P  Stra*t,  S.W. 


ApraHart>or 
Boonevllle  ... 
Fort  Chaffee 
Ashdown , 


Jefferson 
#72070. 

Phoenix 

Fort  Huachuca  .. 


Frasm 

San  Diego 


Norwak 


Bertieley 

MenfoPark 


Port  Huarwma 
Crows  Landing 

Failbrook 

Imperial  Beach 

Oakland 


Big  Sur 

San  Diego 


Sonoma 


Cotorado 

Springs. 
Peterson  AFB 
Ft  Carson 


Grand  Junctkxi  . 
GokJan 


Montrose  .. 
Denver 

CataPaxI  . 
Montroea .. 
PlacarviUe 
Naturtta  .... 
Slk^Rock 
Saw  PK 


MoSna  .... 
Loveland 
Denver  ... 
Denver  ... 
Denver  ... 
Denver ... 


DOT  Test  Track 
Rd. 

Stratford 

Windsor 


East  Lyme .... 
N*w  London 
Washington.. 


AQ 

AR 

AR 

AR 

AR 

AZ 
AZ 

CA 
CA 

CA 

CA 
CA 

CA 
CA 

CA 

CA 

CA 

CA 
CA 

CA 

CO 

CO 
CO 

CO 

CO 

CO 
CO 

CO 
CO 
CO 
CO 
CO 
CO 

CO 
CO 
CO 
CO 
CO 
CO 

CO 

CT 
CT 

CT 

CT 

DC 


96910 


72905 


72079 

85034 
85613 

93721 

92101- 

5001 

90650 

94720 
94305 

93043 
95313 

92028 

92032 

94627 

93920 
92136 

95476 

80640 

80914 
80913 

81502- 

5504 

80401 

81401 
80225 


81430 

814^ 

8(K37 
80225 
80225 
80238 
80225 

81001 

06497 
06095 

06357 

06320 

20319 


Navy 

Agrkxjitura 
Aimy  .„ , 


Corps  of  Engl- 

n**rB,  Civl. 

EPA 


Air  Fore* 
Army  


Agrlcuilur* 

Air  Fore* 

Defense  Logls- 
tk:sAgerx:y. 

Ertergy 

Energy  


Navy 

Navy 

Navy 

Navy 

hiavy 

Navy . 

Navy 

Navy 

Air  Fore* 

Air  Fore* 
Am»y  


Energy 

Energy 

Energy 
EPA  „... 


Intwfor. 

Intarior . 
Interior. 
Interfor, 
Interior. 


Intarior 

Intarior 

Intartor 

Interior 

Postal  Sarvfoa 
Transportation 

Transportatfon 


Army  ... 
Energy 

Navy.... 


Navy 
Army 


••••••• ••••ri 


103c 

3016 

3005  3010  3016 

103c 
103c 

3005  3010  3016 

3010 

3010  3016103c 

103a 
103c  3016 
103c  3016  3010 

3010  3016103c 

3005  3010  3016 
3010  3016103c 

103a 
3010  103a 
3010  3016 

1030 

3005  3010  103c 

103a 
3010103c 

3010 
103c 

3010  3016 

3010103c 

3005  3010103c 
3005  3010  3016 

103c 
3016103c 

3005  3010  3016 

103c 
103c 
3010 

103c 
103c 
103c 
103c 
103c 
1030 

103c 

3010  103c. 
3010  3016 
3016  103c 
3016  103c 
3005  3010103c 
3016 

3005  3010  3016 

3006  3010  3016 
3005  3010  3016 

103c  103a 
3010  3016 

3010103c 

3010103c 
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FadtKy  nama 


U.S.  Soldiers  and  Airmens  Home 
Customs  Reld  Office 


Washington  Naval  Research  lab- 
oratory. 
Bureau  of  Engraving  &  Printing 


Canal  Site 


Wildlife  Research  Reld  Station 
Avon  Park  Air  Force  Base 


Cape  Canaveral  Air  Force  Base 

Eglin  Air  Force  Base 

Hurlbiffi  Field  

MacDiB  Air  Force  Base 

Patrick  Air  Force  Base 

Tyndall  Air  Force  Base  

AFA  49-A  Orlando 


Facility  address 


Michigan  Ave.  N.E  

1200  Pennsylvania  Avenue 


4555  Overtook  Ave  

14th  4  C  Sts  SW  

Main  St  North  St  Georges 


2820  E  University  Ave 

56  Comt)at  Support  Group/ 

DE. 
6550  ABG/DEEV  


City 


Washington 
Washington 


Washington 
Washington 
Newcastie  .. 


Colonel  Frank  M.  Williams  Anny 

Reserve  Center. 
Lt.  Clarence  Lovejoy  Army  Reserve 

Center. 
Lynn  Haven  Defense  Fuel  Support 

Point 
Tampa  Defense  Fuel  Support  Point 

NPS-Giif    Islands    National    Sea- 
shore. 
Kennedy  Space  Center 


3200  SPTW/DEV 
1  SOCES/CEV  .... 


56  Combat  Support  Group/ 

DE. 
6550  ABG/DEEV  


4756  CSG/DE 


Key  Wast  Naval  Air  Station-Boca 

Chica. 
Mayport  Naval  Air  Station 


Panama  City  Coastal  Systems  Sta- 
tion. 

Key  West  Coast  Guard  Station  

Mayport  Coast  Guard  Base 

Miami  Beach  Coast  Guard  Base  .... 
St.  Petersburg  Coast  Guard  Station 

Dobbins  Air  Force  Base 

Moody  Air  Force  Base  


Plant  #6  (Lockheed) 
Fort  Benning  


8601   Ave  B  McCoy  NTC 

Annex. 
11700  NW  27th  Ave  

4823  N  Hubert  Ave 

W  End  of  10th  Street 

Box  13736 

Fort  Pickens  Rd  

NASA  Mail  Code  DF-EMS  . 

Naval  Air  Statron 

PO  Box  265  Naval  Station  .. 

Hwy98Code6310MC  


Gainesville  .. 
MacDill  AFB 


PO  Box  385  

lOOMacArthurCswy 

600  8th  Ave  SE  

94  CSG/DE  

347  CSG/DE  


Patrick  AFB 

Eglin  AFB 

Hurlburt  Reld  ... 

MacDill  AFB 

Patrk*  AFB 

Tyndall  AFB 

Oriando  

Miami  

Tampa 

Lynn  Haven  

Tampa 

Gulf  Breeze 


Kennedy  Space 

Center. 
Key  Wast 


Mayport 

Panama  City 


Fort  Gillam 


Fort  Gordon  and  National  Signal 

Center. 
Fort  Stewart  


Hunter  Amrry  Airfield 

Kings  Bay  Naval  Submarine  Base 

Atlanta  Medical  Center  

Guam  Naval  Hospital 


Pearl    Hartwr    Naval    Submarine 
Base. 


66  S  Cobb  Drive  Zone  54  . 
GA  Hwy  1  &  US  27 


Attn  AFZK-EH-C 
ATZHFE  EC  


24th    Infantry    Div    AFZP- 

DEN-E. 
24th    Infantry    Div    AFZP- 

DEN-E. 
GA  State  Hwy  Spur  


1670  Clairmont  Road 
Naval  Hosp  Guam  .... 


Key  West 

Mayport  

Miami  Beach 

St  Petersburg .... 

Marietta 

Moody  AFB 

Marietta 

Fort  Benning 


Forest  Parit  . 
Fort  Gordon 
Fort  Stewart 
Fort  Stewart 
Kings  Bay  ... 
Decatur 


State 


Naval  Hosp 

Guam. 
Peart  Harlx)r 


DC 
DC 


DC 

DC 

DE 

FL 
FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 
FL 
FL 
FL 
GA 
GA 

GA 
GA 

GA 

GA 

GA 

GA 

GA 

GA 

GU 

HI 


ZIP  code 


20317 
20004 


20375 

20228 

19733 

32601 
33608 

32925 

32542 

32544 

33608 

32925 

32403 

32812 

33167 

33614 

32444 

33611 

32561 

32899 

33042 

32228 

32407 

33040 
32267 
33139 
33701 
30069 
31669 

30063 
31905 

30330 

30905 

31314 

31314 

31547 

30333 

96638 

96860 


Agency 


Defense  

General  Serv- 

tees  Adminls- 

tratk)n. 
Navy 


Treasury 


Corps  of  Engi- 
neers, Civil. 

Agriculture 

Air  Force 


Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 

Army  

Army  

Army  


Defense  Logis- 
tics Agency. 

Defense  Logis- 
tcs  Ager>cy. 

Interior 


NASA 
Navy  .. 
Navy .. 
Navy  .. 


Transportation  .. 
Transportation  .. 
Transportation  .. 
Transportation  .. 

Air  Force  

Air  Force 


Air  Force 
Army  


Army 
Army 
Army 
Army 
Navy  . 


Veterans  Ad- 
ministratkm. 
Navy 


Navy 


Reporting  mech- 
arusm 


3010  3016  103c 
3010  103c 


3005  3010  3016 
103c  103a 

3005  3010  103c 
103a 

3016  103c 

103c 

3005  3010  3016 

3005  3010  3016 

103c  103a 
3005  3010  3016 

103c  103a 
3005  3010  103c 

103a 
3005  3010  3016 

103c 
3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 
3005  3010 

3005  3010 

3005  3010 

3010  3016  103c 

30103016  103c 

103c 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c  103a 

3005  3010  3016 

3010 

3010  103c 
3005  3010 
3010 

3016  103c 
3005  3010  3016 

103c 
3005  3010  3016 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c  103a 
3005  3010  3016 

103c 

3010  103a 
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Facility  nam* 


Pearl  Haitor  Navai  Supply  Cantor  . 

Pearl  Kartxx  Navy  Public  Wor1« 
Center. 

WAPA-HJnton _ 

Urtandale  Butk  MaU  Center 

Idaho  Par>hancjle  NationaJ  Forests  . 

Sheep  Experiment  Station 

BLM-Blue  Dome  Unauthorized 
Dump. 

BL»*Central  Cove  Landfill 

BLM-Champalgne  Creek  MIna  

BLM-Delamar  Silver  Mine 

BLM-Etk  Oty  

BLM-Howe  Dumpslte 

BLM-Menan  Unauthorized  Dump  ... 

BLM-Morgan'i  Pasture  

BLM-Owyhee  Co.  Grandvtew  Larvj- 
flfl. 

BLM-Owyhee  Co.  Marslng^ 
Hornedale  Landfill. 

BLMOwyhae  Co.  Wilson  Creek 
Landfilt. 

BLM-PestickJa  Dump  Site,  Reyn- 
olds. 

BLM-Pestictde  Dumpslte  Sec.  5 

BLM-Pullman  Mine 

BLM-Sprk>gfleld  Dum^tt* 

BLM-Sprtngfietd  Unauthorized 

Dumpslto. 

BR-Mtnldoka  Dam 

Femii  h4atlonal  Accelerator  Labora- 
tory. 

DanviSe  Medical  Center  Hospital .... 

Former  Jeffersonvilta  Quarter- 
master Depot 

New  Haven  Defense  Logistics 
Agency  Depot 

Atchison  Defensa  Industrial  Plant 
EqulpoMnt  Fadl. 

Region  7,  EnvironmentaJ  Services 
Division  Lab. 

Armor  School  and  Canter  at  Fort 
Kiwx. 

Fort  Campbel  „ 

Lexington  Blue^^ass  Depot  Activity 

Lexington-BluegrBSS  Army  Depot  ... 

Louitvtte  Naviri  Ordance  Station  .... 
Southern  Regional  Research  Cerv 
ler. 

SPR-Weeita  Island 

SPR-West  Hackberry 

FWS-Lacasslna    National    Wlklllfe 

Refuge. 
Martin  Marietta  Aerospace 

New  Orleans  Medk»l  Center 


Boston  Postal  Servtee 

Woods  Hola  Coast  Guard  Base 
Adelphi  Laboratory  Center 


National  Institute  ol  Standards  and 

Techrx>logy. 
Nattonal  Kterlne  Rsherles  Sen/fc:*  .. 
Defensa  National  Stockpile  Center  . 


Facility  address 


Naval  Base 


Naval  Station  Area 


PO  Box  1012  

4000  NW  109th  Street 

1201  Ironwood  Dr 

HC  62.  Box  2010  

T10,  NR3CE.  Sac  30  ... 


T3N.  R4W.  Sec  8  and  9 

T3N.  R24E,  Sec15 

T15S.  R35E  

T29.  NR8E,  Sec  23  

T6.  NR29E,  Sec  31   

T6N.  R36E,  Sec  26  and  27 
TIN,  R35E,  Sec33A34.... 
T6,  SR4E,  Sec  14 


Johnson    Rd.    T4N.    R5W. 

S32  SW%. 
Ti,  SR34E.  Sec  13 


T2.  SR3W,  Sec  31 


Boise  DIst  Sec.  5 

T29N,  R4W.  S14  

T3SR32ESec  12  

T35N.  R32E,  Sec  15  ... 


Rt  4.  Box  292 

Route  16  ft  59  Kane  County 


1900  E  Main  St 


Located  on  Segrams  Prop- 
erty Qaik  Courtty. 
State  Rt  14 


OidRtel  

2SFurwton  Road 

Hwy  31  W  

AFZB-FE-ECE  ... 


US  Hwy  421 
Hirtey  Rd  ...„ 


Soulhskle  Dr.  MDS  42 

1100  Robert  E.  Lee  Blvd  .... 

2  Ml  NW  of  Cypremont  ....... 

3.8  Mi  W  of  Hackbeny.  Hwy 

380. 
Route  1  _ 

13800  Old  OentOly  Road  .... 

1601  PerdWo  Street 


135  A  Streei 

Uttie  Harbor  Road  .... 
2800  Powder  Mil  Rd 

Quince  Orchard  Rd  ... 


South  Monis  Street  Ext 
710  Ofdnanc*  Road  


aty 


Pearl  Hartxx 
Pearl  Hartxx 


Hinton  

UrtjarxJale 

Coeur  D'Alene 

Dubois 

Blue  Dome 


Caklwel 
Grouse  .. 
Owyhee. 
Elk  Oty  . 

Howe 

Madison 

Shelly.... 

Bnjneau 


IMarslng- 

Homedale. 
Marstng 


Reynokjs 


Murphy 

Cottonwood 
Sprtngflekl .. 
SprtngflekJ  .. 


Rupert  . 
Batavia 


Danvile  „ 

Jefferson vllte  .. 

New  Haven  .... 

Atchleon 

Kansas  City  ... 

Fort  Knox 

FortCwr^beil 

Richmond 

Lexington  


LouiavMa 

New  Orleans 

Cypremont  ... 
Hackberry  .... 


Lake  Arthur .. 
New  Orleans 
New  Orlear^s 


Boston .... 

Faimoutti 

Adelphi... 


QaltherstHirg 
Oxiofd 


State 


Hi 

HI 

lA 
lA 
ID 
ID 
ID 

ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 

ID 

ID 

ID 

ID 
ID 
ID 
ID 

10 
ID 

ID 

IN 

IN 

KS 

KS 

KY 

KY 

KY 

KY 

KY 
LA 

LA 
LA 

LA 

LA 

LA 


MD 

MD 

MD 
MD 


ZIP  code 


96860 

96860 

51024 
50385 
83814 
83423 
83464 

83605 
83242 
83650 
83525 
83244 
83440 
83274 
83604 

83638 

83638 

83650 

83650 
83522 
83277 
83277 

83350 
60510 


47130 

46774 

66002 

66115 

40121 

42223 

40475 
40511 

40214 
70124 

70560 

70548 

70128 

70112 

02210 
02543 
20783 

20760 

21654 
21226 


Agency 


Navy 
Navy 


Energy  

Postal  Service 

Agriculture 

Agriculture 

Interlof 


Interior . 
Interior , 
Interior . 
Interior . 
Interior , 
Interior , 
Interior  , 
Interior , 

Interior . 

Interior , 

Interior , 

Interior , 
Interior , 
Interior . 
Interior , 

Interior , 
Energy 


Veterans  Ad- 
ministrattoa 
Army  


Defense  Logis- 

tk:s  AgerKy. 

Army  


EPA.. 

Army 

Army 

Amiy 
Army 


Navy 

Agriculture 


Energy 
Energy 

Interior . 

NASA  .. 


Veterans  Ad- 
minlstratkyi. 
Postal  ServkM 
Transportation 
Army  , 


Commerce 


Commerce  

Defensa  Logis- 
tk:«  Agency. 


Reporting  mech- 


3005  3010  10V 

3016 
3005  3010  3016 

103c  103a 
3005  3010  3016 
3016 

3016  3010  103c 
3016  103c 
103c 

3016  103c 
3016  103c 
103c 

3016  103c 
103c 
103c 

3010  103c 
103c 

103c 

103c 

103c 

103c 
103c 
103c 
103c 

3010  3016 
3005  3010  3016 

103c 
103c 

3016  103c 

3010 

103c 

3005  3010  3016 

103c 
3005  3010  3016 

103a 
3005  3010  3016 

103c 
3005  103c 
3005  3010  3016 

103c  103a 

3005  3010  3016 
3010  3016103c 

103c 
103c 

103c 

3006  3010  3016 
103c 

3010 

3010 
3010 
3005  3010  3016 

103c 
3005  3010103c 

103c  3010 
3005  3010  3016 
103c 
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Facility  name 


MH-Batt)6sda 


Goddard  Space  Flight  Center 
Annapolis  Naval  Academy 


National  Naval  Medical  Center 
Seal  Island  


Casco  Bay  Defense  Fuel  Support 

Point 
Searsport    Defense    Fuel   Support 

Point. 
Gouldst)oro  ttoval  Security  Group 

Activity. 
Wintertiartwr  Naval  Security  Group 

Activity. 
Tank  Automotive  Command  


Facility  address 


9000  Rockville  Pike 


Greenbelt  Road  

Annapolis  Naval  Complex 

8901  Wisconsin  Ave  


C/0   Seal    Island   National 

Wikjttfe  Refuge. 
Rt  123  


City 


Harrisville    Defense    Fuel   Support 

Point. 
Ann  Arbor  Motor  Vehicle  Emission 

Laboratory 
Minneapolis    St     Paul    Bulk    Mail 

Center. 

Schuster  Farm  

MO  Aviafton  Classification  &  Repair 

Activity  Depot. 
Defense  Mapping  Agency-Fee  

Defense  Mapping  Agency-Fee  


Mobile  Incinerator 
St.  Louis  


Trundy  Road  Box  112  

BIdg  41  (Operations  Site)  ... 

Route  186  

6501      E.      11      Mile     Rd 

Macomb  County. 
USHwy23 


2565  Plymouth  Road  .. 
3165  S.  Lexington  Ave 


SEC58  SI 7  T55N  R33W 
2501  Lester  Jones  Ave  ... 


3200  S.  Second  Street 
8900  S.  Broadway  


Bethesda  . 

Greenbelt 
Annapolis 

Bett>esda  . 

Milbridge  . 


South  Harpswell 

Neck. 
Searsport  


Gouldsboro  . 
Winterhartxjr 

Warren 

Harrisville  ..... 
Ann  Arbor  .... 
St.  Paul 


BM-Rolla  Research  Center 
Columbus  Air  Force  Base  ... 


Keesler  Air  Force  Base 


Engineering  Environmental  Water- 
way Laboratory. 

Gulfport  Naval  Construction  Battal- 
ion Center. 

Malmstrom  Atr  Force  Base 


BLM-Oet  Fuel  Refinery  Site 
BLM-Roundup  Landfill 


SEV4  NWV4  NWV4  Sec  20 
1222  Spruce  


1300  Bishop  Ave 
14  ABG/DE  


BLM-Sluice  Gulch  Leaking  Adit  .. 
BLM-Thorium  City  Waste  Dump  . 

BLM-Tungsten  Mill  Takings 

FWS-Charies  M  Russell  Refuge 

Pope  Air  Force  Base  


Albemarie  Army  Reserve  Center  .... 

Asheville  Army  Reserve  Center 

Brevard  Army  Reserve  Center  

Chariotte  »1  Army  Reserve  Center 
Durham  #1  Army  Reserve  Center  .. 
Durham  #2  Army  Reserve  Center  .. 

Garner  Army  Reserve  Center 

Greensboro  Army  Reserve  Center  . 
Greenville  Army  Reserve  Center  .... 

Hickory  Arrny  Reserve  Center  

High  Point  Army  Reserve  Centef  ... 
Lumberton  Army  Reserve  Center ... 


3380  CES/DE  , 

PO  Box  631  

33rd  Ave  

Facility  1501  Penmeter  Rd  . 

T14NR31E  4  Mi  E  of  Mosby 
1.5     Miles     Northwest    of 
Roundup. 

T6SR15WSEC5  

T105R15WSEC21. 22.27,28 


T45W9WSEC4,5,9  .. 
T21N,  R2E,  Sec.  15 


Gower 

Springfield 

St.  Louis  ... 

St.  Louis  ... 


McDowell 
St.  Louis  .. 


Rolla 

Columbus  AFB 


Keesler  AFB 

VicKsburg  

Guffport 

Great  Falls  ... 


317CSG/CC 


1816  E  Main  St 

224  Louisiana  ,. 

E  French  Broad  St .... 

1300  Westover  Dr 

1228  Carrol  St  

724  Foster  St 

2017  Gamer  St 

1120  Church  St 

1391  N  Mem  Dr  

1500  12th  Street  NW 

156ParTis  Ave 

1400  Carthage  Rd  .... 


Mosby  .... 
Roundup 


Grant 


Glen  

Turltey  Joe 
LarHting. 
Pope  AFB  . 


State 


Albemarle NC 

Asheville  NC 

Brevard NC 

Chartotte  rJC 

Durham NC 

Duftiam NC 

Gamer NC 

Greensboro NC 

Greenville NC 

Hk*ory NC 

High  Point NC 

Lumberton I  NC 


MD 

MD 
MD 

MD 

ME 

ME 

ME 

ME 

ME 

Ml 

Ml 

Ml 

MM 

MO 
MO 

MO 

MO 

MO 
MO 

MO 
MS 

MS 

MS 

MS 

MT 

MT 
MT 

MT 
MT 

MT 
MT 

NC 


ZIP  code 


20892 

20771 
21402 

20814 

04658 

04079 

04974 

04624 

04693 

48090 

48740 

48105 

55121 

65803 

63118 

63118 

65769 
63103 

65401 
39701 

39534 

39180 

39501 

59402 


Agency 


Health  and 
Human  Serv- 
ices. 

NASA  

Navy 


Navy 

Defense 


Defense  Logis- 
tics AgerKy. 

Defense  Logis- 
tics Agency. 

Navy 


ftevy 

Army  

Defense  

EPA 

Postal  Servrce 


Agriculture 
Army  


59734- 

3016 

59732 

59457 

28308 

28001 
28806 
28712 
28205 
27701 
27701 
27529 
27405 
27834 
28601 
28307 
28358 


Defense  Map- 
ping Agency. 

Defense  Map- 
ping Agency. 

*EPA 

General  Serv- 
ices Admin. 

Interior 

Air  Force  


Air  Force 

Army  

Navy 

Air  Force 


Interior 
Interior , 


Interior , 
Interior . 

Interior  . 
Interior . 


Air  Force 


Army 
Army 
Army 
Army 
Army 
Army 
Amrty 
Army 
Army 
Army 
Army 
Army 


Reportif>g  metty- 
anism 


3005  3010  3016 
103c  103a 

3010  103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
103c 

3010  3016  103c 

3010  3016  103c 

103c 

3010  103c- 

3005  3010  3016 

103c 
103c 

3010 

3010 

103c 
103c  3010. 

3010 

3010 

3010  103c 
3005  3010 

103c 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
3010  103c 

3005  3010  3016 

103c  103a 
103c 
103c 

103c 
3016  103c 

103c 
3010  103c 

3005  3010  103c 

3016 
3010  103c 
3010  103c 
3010  103c 
3010  103c 
3010  103c 
3010  103c 
3010  103c 
3010  103c 
3010  103c 
3010  103c 
3010  1C3c 
3010  103c 
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Facility  name 


Morehead  City  Army  Reserve  Cen- 
ter. 

Raleigh  Army  Reserve  Center 

Rocky  Mount  Army  Reserve  Center 
Salisbury  Anny  Reserve  Center  

Wilmington  Army  Reserve  Center  .. 
National  Marine  Fisheries  Sen/ice  .. 

NationaJ  Institute  of  Environmental 
Health  Science. 

Bogue  Bum  Pit  Marine  Corps 
Auxilary  Landing  Bogu. 

Cherry  Point  Manne  Corps  Air  Sta- 
tion. 

Fort  Macon  Coast  Guard  Station  .... 

North  Dakota  Agrknjitural  Experi- 
ment Statkjn. 

Minot  Air  Force  Base  

Concrete    Missile    Early    Waming 

Station. 
GrarxJ  Forks  Defense  Fuel  Support 

Potnt. 
Section  5  Impoundment 

Lincoln  Naval  Reserve  Center 

Omaha  NavaJ  and  Marine  Corps 

Reserve  Center. 
Newington  Defense  Fuel  Support 

Point 
Bayonne  Military  Ocean  Terminal  .. 


Fort  Morvnooth 


SFC  NV  Brittan  Anmy  Reserve 
Center. 

Storck  Army  Reserve  Center 

Stryker  Reserve  Center  

NOAA/NMF&'NEFC  

Somerville  Depot 

FWS— Great  Swamp  National  Wild- 
life Refuge. 

NPS— Gateway  NationaJ  Rec- 
reatior^  Area. 

East  Orange  Medical  Center  


Hillsborough  Supply  Depot 
Lyons  Medkal  Center 


atxXjf  NF:  Cobb  Resources  Cor- 
poration. 

Jornada  Experimental  Range  

Lincoln  NF:  High  Rolls  Mining  Dis- 
trict. 

Santa  Fe  NF:  La  Bajada  Mire 


Melrose  Range 
Gasbuggy  


Lovelace  Inhalation  Toxicology  Re- 
search Institute. 
BLM-Anthony  LandfiU 


BLM-Blanco  Landfill  

BLM-Bloomfield  Landfill  

BLM-Blue  Canyon  Allotment , 
BLM-Chaparal  Landfill  


Facility  address 


405  Fisher  St 


3115  Western  Blvd  

804  Fain^ew  Rd 

1625  Woodleaf  Rd,  PO  Box 

1927. 

2144  Lakeshore  Dr  

Pi  vers  Island  off  US  Hwy  70 

West. 
S  on  Alexar>der  Df 


MCALF  Bogue 
NC  Hwy  101   .. 


PO  Box  237  

1605  W.  College  St 

41  CSG/CC 

DET  1  57  AD/DE  .... 


Grand    Fort«    AFB    42nd 

Street 
SWV«NWV4SEV4  of  Sec  5  .. 


1625  N  10th  St 
Fort  Omaha 


Patterson  Lane  

Foot  of  32nd  Street 

Tinton  &  Pinebrook 

39th  and  Federal  Street 

Shore  Road 

2150  Nottingharn  Way  .. 
Sandy  Hook  Laborattiy 
Route  206  


Rd  I.Box  152 

Fort  Hancock  , 

Trenx>nt  Ave  

Route  206  

Knolteraft  Road  

Cibola  National  Forest 


1700  Jornada  Road  

3.3  M  S  of  Inter  of  W  US 

82. 
1.25  Mi  Upstream  From  LA 

Bajada. 
25  Mi  W  of  Cannon  AFB  . .. 
T29N,  R4W  S36;  55  M  E.  of 

Farmington. 
BIdg.    9200.    Kirtland    AFB 

East 
T26S  R4E  SEC30  NWy4  + 

E'/i  of  Lot  2. 

T29NR10WSEC13 

T29N,  P11W,  SEC34  . 

T20SR5WSEC8  

T26SR5ESEC14  


City 


Morehead  City 

Raleigh 

Rocky  Mount ... 
Salisbury 


Wilmington 
Beaufort  .... 


Research  Tri- 
angle Partt 

Morehead  City 

Cherry  Point .... 


Atlantic  Beach 
Fargo  


Minot  AFB  ... 

Concrete  

Grand  Fort<s 


Glenvll  Town- 
ship. 

Lincoln  

Omaha 


Newington  .. 

Bayonne  

Tinton  Falls 
Camden  


Northfield  . 
Trenton  .... 
Highlands  . 
Somerville 


Basking  Ridge 

Sandy  Hook- 
Brooklyn. 
East  Orange  .. 

Hillsborough 

Twp. 
Lyons  


Magdalena 

LasCatces 
High  Rolls  . 

La  Bajada  . 


Melrose 

Dulce  (Near) 

Albuquerque 

Anttiony 


Blanco 

Bloomfiekj 

Hatch  

Chaparral  . 


State 


NC 

NC 
NC 
NC 

NC 
NC 

NC 


NC 

NC 

NC 
NO 

NO 

NO 

NO 

NE 

NE 
NE 

NH 

NJ 

NJ 

NJ 

NJ 
f^ 
NJ 
NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NM 

NM 

NM 

NM 

NM 
NM 

NM 

NM 

NM 
NM 
NM 
NM 


ZIP  code 


28557 

27506 
28701 
28114 

28401 
28512 

27709 


28557 

28533 

28512 
58105 

58705 

58221 

58210 


Agency 


66508 
68102 

03801 

07002 

07724 

08105 

08225 
08619 
07732 
08876 

07920 

07732 

07019 

08853 

07939 

87825 

88001 
88325 

88124 

87185 

88021 

87412 
87413 
87937 


Army 

Army 
Army 
Army 


Army  

Commerce 


Health  and 

Human  Sen/- 

k:es. 
Navy 


Navy 


Transportation 
Agriculture 


Air  Force 


Army 


Defense  Logis- 
tics Agency. 
Agriculture 


Navy 
Navy 


Defense  Logis- 

tk:s  Agency. 

Army  


Army 
Army 


Amiy  

Amfiy  

Commerce  ... 

General  Serv- 

k:es  Admin. 

Interior 


Interior 


Veterans  Ad- 
ministration. 

Veterans  Ad- 
ministration. 

Veterans  Ad- 
ministration. 

Argiculture 


Agriculture 
Agriculture 

Agriculture 


Air  Force 
Energy  ... 


Energy 

Interior  . 

Interior . 
Interior . 
Interior . 
Interior . 


Reporting  mech- 
anism 


3010  103c 

3005  3010  103c 
3010  103c 
3010  103c 

3010  103c 
3010  3016 

3005  3010  103c 


3016  103c 

3005  3010  3016 

103c 
3010  103c 
3010  3016  103c 

3005  3010  3016 

103c 
103c  3010  3005 

3010  3016  103c 

103c 

103c 
103c  103a 

3010  3016  103c 

3005  3010  3016 
103c  103a 

3010  3016  103c 
103a 

3010 

3010 
3010 

3005  3010 
103c 

3016  103c 

3010  3016  103c 

3010 

103c  3010 

3010  103c. 

103c  3016 

3016 
103c  3016 

103c 

3005  3010  3016 
103c 

103c  3016 

103c  3016 

103c  3016 
3016  103c 
103c  3016 
103c  3016 
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Facility  name 


BLM-Espanola  Landfill 

BLM-Hatch  Landfill 

BLM-Hill  Landfill  

BLM-Hyde  Mine  

3LM-lntemational      Mineral      and 

Chemical. 
BLM-Kerr  McGee  Laguna  Tosfon  ... 
BLM-Kerr  McGee  Potash  Company 
BLM-La  Union  Landfill  


BLM-La$  Cruces  Landfill 

BLM-Mesquite  Landfill  .'. 

BLM-^4at!onal  Potash  Company  

BLM-Orogrande  Landfill 

BLM-San  Antonio  Landfill  

BLM-Standard  Transpipe  Corp 

ELM-Thoreau  Landfill 

BLM-UNM  Hazardous  Waste  Stor- 
age Facility. 

BLM-Velarde  Landfill 

BLM-Waste  Elec.  Transformer  Site 
No.  1. 

BLM-Waterfiow  Landfill  

Tonopah  Test  Range  (Sandia  Na- 
tional Laboratory). 

BLM-Henderson  Landfill  

BLM-Rjo  Tinfo  Copper  Mine 


Plum  Island  Animal  Disease  Center 

Hancock  Field 

Niagara  Falls  Air  Force  Reserve 

Facility. 
Plant  #38 

Bellmore  Maintenance  Facility 
Fort  Hamilton 

Fort  Tott»n  

RooseveR  Army  Resen/e  Center 
Waten/liet  Arsenal 


West  Point  Military  Academy 
West  Point  Military  Academy 


Verona  Defense  Fuel  Support  Point 


Coionie  Interim  Storage  Site  . 
Brooklyn  Information  Agency 


Emmanuel  Cellard  Federal  Building 

Federal  Building  

Merchandise  Control  Sales  Section 
New  York  

BLM-Pennsylvania  Ave/Fountain 
Ave  Landfills. 

FWS-lroquois  National  Wildlife  Ref- 
uge. 

FWS-Montezuma  National  Wildlife 
Refuge. 

NPS-Gateway  National  Rec- 
reational Area. 

Brooklyn  Naval  and  Marine  Corps 
Reserve  Center 

Mitchel  Reld  Housing  Facility 


Facility  address 


T20N  R9E  SEC  6N  MPH  .. 
T19S,  R3W,  SEC4.  Lot  1  . 
T22SR1ESECS344NMPH 

35/32/46  4  10a'41/26  

P.O.  Box  71   


Lee  County  

Lee  County  

T27SR3ESEC18  Dona  Ana 
Co. 

T23SR2ESEC11  

T24SR3ESEC29NMPH  

Eddy  &  Lee  Countys 

T22SR8ESEC14SWSESW  . 

T5SR1ESEC6NMPH  

T17S,  R9E,  SECl8and19 
T14NR13WSEC20NMPH  ... 
T23S,  R2E,  SEC23 


T22NR9ESEC20NMPH 
T4SR1WSEC17.20  


T30  NR  16W  SEC35 
PO  Box  10359  


T21S  R63E  Section  28,  29  . 
Sec  10  &  11   T45N  R53E 

MDM. 

Plum  Island  

Taft  and  Thompson  Roads  . 
914  TAG/DE  PO  Box  F  La- 

Salle  Station. 
Porter  &  Ba!mer  Rds 


2755  Maple  Ave 

Ft  Hamilton  

Bayside  

101  Oak  St 

Broadway 


Steward  Amy  Subpost 
RT  9W— BIdg  733 


Mam  St 


1130  Central  Ave 

29tti  &  3rd  Ave,  Door  15 


225  Cadman  Plaza  .... 

252  7th  Ave  

6  World  Trade  Center 
201  Varick  St  


Pennsylvania    Ave,    Shore 

Pkwy. 
Casey  Rd  


3395  Route  5  &  20  East 

Floyd  Bennett  Field 

Floyd  Bennett  Field 


Navsta  New  York  Housing 
Office.  BIdg.  19,  West 
Road,  Mitchel  Field. 


City 


Espanola 

Hatch  

Hin 

Gallup  .... 
Carlsbad 


Hobbs  

Hobbs  

La  Union  

Las  Cruces  . 

Mesqulte  

Cartsbad  

Orogrande  ... 
San  /Vntonia 
Aiamogordo 

Thoreau  

Las  Cruces  . 


Velarde 
Socorro 


Waterflow 
Tonopah  .. 


Henderson  

Mountain  City ... 

Orient  Point 

North  Syracuse 
Niagara  Falls 

lAP. 
Porter  Twp 


Bellmore 

Brooklyn 

Queens  

Hempstead 
Watervliet  ... 


West  Point 
West  Point 

Verona 


Coionie .. 
Brooklyn 


Brooklyn 

New  York 

New  York 

New  York 

Brooklyn 

Alabama 

Seneca  Falls 

Brooklyn 

Brooklyn 

Garden  City  . 


State 


NM 
NM 
NM 
NM 
NM 

NM 
NM 
NM 

NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 

NM 
NM 

NM 
NV 

NV 
NV 

NY 
NY 
NY 

NY 


NY 

NY 
NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 


ZIP  code 


87532 
87937 

87301 
88220 

88240 
88240 
88021 

88001 


88220 


88310 

88001 

87582 
87801 

87421 
89049 

89831 

11957 
13212 
14304 

14131 


NY 

11710 

NY 

11252 

NY 

11359 

NY 

11550 

NY 

12189 

NY 

10996 

NY 

10996 

13478 

12205 
11232 

11201 

10001 

10048 

10014 

11207 

14003 

13148 

11234 

11234 

11530 


Agency 


Interior 
Interior 
Interior 
Interior 
Interior 

Interior . 
Interior . 
Interior . 

Interror . 
Interior . 
Interior  . 
Interior . 
Interior . 
Interior . 
Interior . 
Interior . 

Interior . 
Interior . 

Interior . 
Energy 

Interior . 
Interior . 


Agriculture 
Air  Force  .. 
fijt  Force  .. 


Air  Force 


Army 
Amny 
Army 
Army 

Army 


Army 
Army 


Defense  Logis- 
tics AgerKy. 

Energy  

General  Serv- 
ices Admin. 

General  Serv- 
ices /Wmln. 

General  Serv- 
ices Admin. 

General  Serv- 
ices Admin. 

General  Serv- 
ices Admin. 

Interior 


Interior , 
Intenor . 
Interior . 
Navy  .... 
Navy  .... 


Reportlrig  mech- 
anism 


103c  3016 
103c  3016 
1030  3016 
103c  3016 
103c  3016 

103c  3016 
103c 
3016  103c 

3016  103c 
103c  3016 
103c  3016 
103c  3016 
103c  3016 
103c  3016 
103c  3016 
3005  3010  3016 

103c 
103c  3016 
103c 

103c  3016 
3005  3010  103c 

103a  3016 
103c 
103c 

3016  103c 
3010  3016  103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c 
3010 

3010  103c 
3010  103c 
3010 
3005  3010  3016 

103a 
3016 
3005  3010  3016 

103c 
3010  3016  103c 

3005  3010  3016 
3010 

3010 

3010 

3010 

3010 

3010 

3016  103c 

3010  3016  103c 

103c 

103c 

103c 
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FtdHty  nam* 


MNchci  Manor  Housing  Fadllty 


New  Yortc  Navtf  Station 

Akte  to  Na^rfgation  Team  

Suppoft  Canter  Qovemof's  Island  .. 

Coiurr.bus    Defense    Constnxtion 

Supply  Center. 
Uma  Defense  Plant  Representative 

Office. 


Electronic  Supply  Center 


Dncinnati   Defense   Fuel   Support 

Plant 
Andre*  W.   Brefc!6nt>ac»i  Envbon- 

niental  Research  Ctr. 
Center  Hill  Hazardous  Waste  Engrg 

Research  Lab. 

Testing  and  Evaluation  FactUty 

Plant  Sdances  and  Water  Corv 

servatlon  Laboratory, 
a A-Caddo  County  Landfill  «1  

FWS-WlcMta    Mountains    National 

Wildlife  Refuge. 
Willamette  Fails  Locks 

BLM-Mloexco  Miilsite  

BLM-Slides  Dump  Sije 

Greater  Pittsburgh  International  Air- 
port 

Chas  Ke«y  Support  Center 

Philadalphia  Defense  Personnel 
Support  Center. 

Bettis  Atomic  Power  Laboratory 

NPS-Gettysburg    National    Militaiy 

Pailt 
NPS-Valley  Forge  National  Historic 

Parit 

Fort  Anen 

Celba  Naval  Station 


Eastern  Vieques 

Roosevelt  Roads  Naval  Station 


Borlnquen  Coast  Guard  Air  Station 
Beautort  Mailns  Corps  Air  Station  .. 

Beaufort  Naval  Hospital 

Cha.-leston  Naval  Shipyard 

Cha/laston  Naval  Weapons  Station 

Soutti  Anr>ex. 
^iKer  King  Mines  Inc 


Holston  Amiy  Ammunition  Plam 

Merr.phi«  Naval  Air  Station  

A.»;^  Fossil  Plant 

Bull  Run  Fossil  Plait  

Cumberland  FbssU  Plant 

Hartsvdie  SNe 


Facility  eddTMS 


Navsta  New  York  Housing 
Office.  85  A  MUdM  Ave- 
nue. 

207  Flushing  Ave 

7063  Ughthouss  Drive 

CAD  US  Coast  Guard  Group 

3990  E.  Broad  St  Franidin 
County. 

Defense  Logistics  Agency, 
DPRO  General  Dynsm- 
Ice— Lima,  1155  Buckeye 
Rd. 

1507  Wilmington  Ptke  Mont- 
gomery County. 

4820  River  Rd  Hwr^ton 
County. 

26  W.  St.  Oalr  Street 

5595  Center  Nil  Road  


1600  Oest  Street  

1301  N.  Western  Rd 


SE/4SEC7T5NR11WSW/ 

4SEC8. 
Comanche  County 


WestUnn 


T9SR42ESec8  

T15SR46ESec35JU)ts1.2  .. 
911  TAQ/DE  


USAmfiy  ..„ 

2800  S  20th  St 


PO  Box  109  BetHs  Rd 

RD  1  

Rte  23  


Route  1  

Roosevelt  Roads 


Vieques 


VlUa  Verde  Street  Drydock 
&  Repair  Facility. 

Ramey  Air  Force  Base  

Lafrene  Road 

SC  Highway  260 

Viaduct  Road  

Remount  Road 


US  Hwy.  18 

West  Stone  Drive 

MlllingtorvA/lington  Road 
2574  Ptant  Rd 


Edgenrnor  Rd..  6  Ml  SE  of 

Oak  Ridge. 
TN  Highway  149  South  


TNHwy25 


City 


East  Meadow 


Brooklyn 

Saugertles 

Governor's  Is- 
land. 
Columbus 


Uma 


Dayton  .... 

Cincinnati 

Clndnnati 

Cindnnall 

ClTK^Innatl 
Stillwater  . 


Apache . 


WestUnn 


Baker 

Ontario  .... 
Pittsburgh 


Oakdale  

PNiadelphia 


West  Mifflin  Bor- 
ough. 
Gettysburg  


Valley  Forge 

Juana  Diaz ... 
Celba 


Vieques  . 

Miremar .. 

AquadUla 
Beaufort  . 


Beaufort 

Charieston  

North  Charieston 

Edgenront  

KIngsport 

Miillngton 

Memphis 

Oak  Rkige 

Cumbertand  City 

HartsvMe 


Stat* 


NY 

NY 
NY 
NY 

OH 

OH 

OH 

OH 

OH 

OH 

OH 
OK 

OK 

OK 

OR 

OR 
OR 
PA 

PA 
PA 

PA 

PA 

PA 

PR 
PR 

PR 

PR 

PR 
SC 

SC 
SC 
SC 

SD 

TN 

TN 

TN 

TN 

TN 

TN 


ZIP  code 


11554 


11251 
12477 
10004 

43215 

45804- 

1898 


45444 

45233 

45268 

45268 

45203 
74076 


97066 

97814 
97914 
15231 

15071 
19101 

15122- 

0109 

17325 

19481 

00665 
00635 

0076S 

00903 

00604 
29904 

29902 
29408 
29406 

57735 

37660 

38054 

38109 

37930 

37050 

37050 


Agency 


Navy . 


Navy 

Transportatfon 

Transpaiation 


Army 
Amty 


Defense 


Defense  Logis- 
tics AgerKy. 
EPA 


EPA 


EPA 

Agrkxdture 


Interior . 
Interior . 


Corps  of  Engi- 
neers. Qvl. 

Intsrtof 

Interkx 

AJr  Force 


Army 
Army 


Energy 
Interior. 
Interior . 


Army 
Navy. 

Navy . 

Navy . 


Transportation  .. 
Navy 


Navy , 
Navy . 
Navy , 


Ter«>essee  Val- 
ley Authority. 
Army  


Navy . 


Tenriessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Auttiority. 

Tennessee  Val- 
ley Autfwrity. 

Tervteesee  Val- 
ley Authority. 


Reportng  mech- 
anism 


103c 


3010  103c 
3010 
3010  103c 

3005  3010  3018 

103c 
3010  3016  103c 


3010  3016  103c 

3010  3016  103c 

3005  3010  3016 

3005  3010  3016 

3005  3010  3016 
X16  103c 

103c 

3016  103c 

103c  3016 

3016  103c 
3016  103c 
3C16  103c 

3010  103c 
3005  3010  3016 

3005  3010  3016 

103c 
103c 

103c  3010 

103c 

3005  3010  3016 

103c 
103c  3005  3010 

3016 
3005  3010  3016 

3010  103c 
3005  3010  3C16 

103c  103a 
3010 

3005  3010  3016 
103c 

3010  103c 

3005  3010  3016 

103c 
3005  3010  3016 

103c 
3005  3010  3016 

103c  103a 
3010 

3010 

3010 
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FEDERAL  Facilities  Docket.  Sea  Status  FACiLmES-Continued 


Faculty  nam* 


John  S«v(er  FossH  Plant 

Kingston  FossU  Plant 

Sequoyah  Nudear  Plant 
Watts  Bar  Nuclear  Plant  : 


Faculty  address 


Conservation  and  Production  Re- 
search Laboratory. 

Honey  Bee  Research  Latx>ratory  ... 

Knipling-Bushland  Livestock  Insects 
Laboralory. 

Sublropka!  Agrtculture  Research 
Latwralory. 

Berjjstrqoi  Air  Force  Base 


Dyess  Allr  Force  Base 


Nedertand  Air  National  Guard 
Sheppard  Air  Force  Base 


Canyon  Lake  Reaeatton  Area 


TNHwyTOE  

Off  MO  East 

Hlxson  Pike  Rd 

TN  Hwy  68 

'h  Mile  W..  T-40  S. 


aty 


Intersectkjn  SH  16  and  IH 
10. 

FM  1015,  South  Express- 
way 83. 

67  CSQ/DE  


96CSGWX; 


Highway  69  .... 
3750  ABQ/DE 


Cofp'js  ChrtstI  Army  Maintenance 

Support  Activity. 
Fort  Bliss  Air  Defense  Center 


Fuels  &  Lubrkant  Research  Lab- 
oratory. 
Saginaw  Aircraft  Plant 


Terrell  Nike  Missile  Site 

Lake  Lavon-North  QuRy  Site  1 


Lake  Lavon-St  Paul  Site  2 


Houston  Laboratory 

NPS-Padre  Island  Natkxial  Sea- 
shore Bone  Yard. 

Wngsville  Naval  Air  Statton 

BLM-Chevron  Red  Wash  Unit 

BLM-Oeaert  Mound  Mine 

BLM-Frya  Canyon  Tailing 

BLMOre  Buying  Station-Moab 

Oyster  Point  Development  Corp 

Artngton  Halt  Statksn 

Arlington  Martno  Corps  Battalkxi 
Headquarters  Art. 

floanoke  Navy  and  Marine  Corps 
Reserve. 

BLM-Ento  Powerhouse  Aka 
SimlHtameen. 

BR-Grand  Coulee  Danr*  Project 

Forest  Products  Laboratory 

WAPA-Casper  ReW  Br 


North  Skje  of  Canyon  Lake 

(By  Dam). 
2022  Saratoga  


Pershing  Drive 
6220  Cuevra  ... 


Blue  Mound  Road  Highway 
156. 

Mi  K«  E.  of  Hwy  205 

Highway  380 


RogersvHIe 
Kir>gston  .... 

Daisys 

Spring  City 
Boshland  ... 


Weslaco 
KerrvUle  . 


Wesiaco 

Bergstrom  AFB 
AMene 


Nederiarvj  .... 
Wtohlta  Falls 


S  End  Rolling  Meadows  St 


6608  Homwood  Dr 
Park  Road  22 


f^litary  Highway 

T7SR7ESec22  

T35NR13WSec35  

T36SR16ESec34  

T26SR22ESec6PAflCLABC 
610  Thimble  Shoals  Btvd  .... 

US  Army  

Henderson  Hall 


5301  Barnes  Ave 
T40NR27ESec13 


PO  Box  620 

One  GIffofd  Pinchot  Drive 


San  Antonk) 

Corpus  Christ!  ... 

Fort  Bilss 

San  Antonto 

Saginaw  ...„ 

Terrell 

Wy«e 


Wyiie 


Houston  

Corpus  ChristI 

Klngsvllle 

Vernal  

Cedar  City 

Hite  

Moab 

Newport  News 

Warrenton 

Artington 


Roanoke 
OrovUle... 


W  of  Mt  View  on  Spkler  Rd"  |  Mills 


Grand  Coulee 
Madison 


State 


TN 

TN 

TN 

Tf^i 

TX 

TX 
TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 
UT 
UT 
UT 
UT 
VA 
VA 
VA 

VA 

WA 

WA 

Wl 

WY 


ZIP  code 


37134 

37763 

37319 

37381 

79012 

78520 
78028 

76115 

78743 

79607 

77627 
76311 

78234 

78415 

79916 

78284 

76131 

75160 
75077 

75098 

77074 
78418 

78363 
84078 
84720 
84511 
84532 
23601 
22186 
22214 

24019 

99133 
53705 
82644 


Agency 


Tennessee  Vel- 
!ey  Authority. 

Tennessee  Val- 
ley Auttxjrtty. 

Tennessee  Val- 
ley Authortfy. 

Tarvnessee  Val- 
ley Auttwrity. 

Agr*cu.ture 


Agrkxilture 
AQrk:u.'turs 


Agrtoiftufe 
Air  Force  .. 

Air  Force  .. 


Air  Force 
Air  Force 


Army 
Army 
Army 
Army 
Army 


Army  

Corps  of  Engl- 
neefs.  CMI. 

Corps  of  Engi- 
neers, Civil. 

EPA 

Interior , 


Navy 

Interior .... 
Interkx  .... 
Interior .... 
interior .... 
Air  Force 

Army  

Navy 


Navy ... 
Interior 


Interior 

Agriculture 
Energy  


Reporting  mech- 
anism 


3005  3010  103c 

3005  3010103c 

3005  3010  103c 

3005  3010  103c 

3016  103c 

103c 
3018 

3010  3016 

3005  3010  3016 
103c  103a 

3005  3010  3016 
103c  103a 

103c 

3005  3010  3016 
103c 

103c 

3005  3010  103c 

103a 
3005  3010  3016 

103c  103a 
103c 

3010  103c 

103c 
3016 

103c 

3010103c 
3010  3016  103c 

3010  103c  103a 
3016  103c 
3016  103c 
3016  103c 
3016  lOSc 
103c 

3010  103c 
103c 

3010  103c 

103c 

3010  3016 
3005  3010  3016 
103c 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Admlniatration 

rCFR  Part  1767 
RN0572-AA23 

Accounting  Raqulramanta  for  REA 
Electric  Borrowera 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  is  adding  a  new 
regulation  to  implement  provisions  of 
the  standard  form  of  REA  security 
instrument  between  REA  and  its  electric 
borrowers  and  to  revise  and  codify  the 
currant  REA  policy  set  forth  in  REA 
Bulletin  181-1,  Uniform  System  of 
Accounts  Prescribed  for  Electric 
Borrowers  of  the  Rural  Electrification 
Administration,  and  REA  Bulletin  181- 
3.  Accoimting  Interpretations  for  REA 
Electric  Borrowers.  REA  is  establishing 
a  Uniform  System  of  Accounts  (USoA) 
and  is  prescribing  specific  accoimting 
procedures  to  be  followed  by  electric 
borrowers  in  certain  drcumstan^s.  The 
establishment  of  these  accounts  and 
procedures  ensures  uniformity  and 
consistency  in  the  manner  in  which 
borrowers  accoimt  for  financial 
transactions.  By  prescribing  standard, 
uniform  accounting  procedures,  REA 
may  evaluate  borrowers'  financial 
performance,  determine  whether  nurent 
loans  are  at  risk,  and  determine  the 
credit  worthiness  of  future  loans. 
Bulletins  lBl-1  and  181-3  are 
rescinded  as  of  the  effective  date  of  this 
final  rule. 

EFFECTTVE  DATE:  December  10. 1993. 
FOfl  FURTHER  INFORMATION  CONTACT:  Ms. 
Roberta  E.  Detwiler,  Chief,  Technical 
Accounting  and  Auditing  Staff, 
Borrower  Accounting  Division.  Rural 
Electrification  Administration,  Room 
2222.  South  Building.  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  number  (202)  720-5227. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "notunajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  to  this  final  rule. 


Information  Collection  and 
Recordkeeping  Requirementi 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  section 
3504  of  that  Act.  the  new  information 
collection  and  recordkeeping 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  0572- 
0002.  Comments  regarding  these 
requirements  may  be  sent  to  the  United 
States  IDepartment  of  Agriculture. 
Clearance  Office,  OIRM,  Room  404-W, 
Washington.  DC  20250  or  to  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Room  3201.  Washington,  DC  20503 

National  Environmental  Policy  Act 
Certification 

The  Administrator.  REA.  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  imder 
numbers  10.850 — Rural  Electrification 
Loans  and  Loan  Guarantees.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office. 
Washington.  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Exclucbd  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  and  Rural  Telephone 
Bank  (RTB)  loans  and  loan  guarantees, 
and  RTB  bank  loans,  to  governmental 
and  nongovernmental  entities  from 
coverage  under  this  Order. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  final  rule:  (1)  will 
not  preempt  any  state  or  local  laws, 
regmatioiis,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule:  (2)  wrill  not  have  any 
retroactive  effect;  and  (3)  will  not 
require  administrative  proceeding 


before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 

Background 

In  order  to  facilitate  the  effective  and 
economical  operation  of  a  business 
enterprise,  adequate  and  reliable 
financial  records  must  be  maintained. 
Accounting  records  must  provide  a  clear 
and  accurate  picture  of  current 
economic  conditions  from  which 
management  can  make  informed 
decisions  in  charting  the  company's 
futvire.  The  rate  regulated  environment 
of  an  electric  utility  causes  an  even 
greater  need  for  financial  information 
that  is  accurate,  complete,  and 
comparable  with  that  generated  by  other 
electric  utilities. 

REA.  as  a  Federal  lender  and 
mortgagee,  and  in  furthering  the 
objectives  of  the  Riual  Electrification 
Act.  has  a  legitimate  programmatic 
interest  and  a  substantial  financial 
interest  in  requiring  adequate  records  to 
be  maintained.  In  order  to  provide  REA 
with  financial  information  that  can  be 
analyzed  and  compared  with  the 
operations  of  other  borrowers  in  the 
REA  program,  all  REA  borrowers  must 
maintain  financial  records  that  utilize 
uniform  accounts  and  uniform 
accounting  policies  and  procedures.  The 
standard  REA  security  instnmient 
requires  borrowers  to  maintain  their 
books,  records,  and  accounts  in 
accordance  with  methods  and 
principles  of  accoimting  prescribed  by 
REA  in  the  USoA  for  its  electric 
borrowers.  This  covenant  is  one  of  many 
terms  and  conditions  prescribed  by  the 
Administrator  of  REA  with  respect  to 
loans  and  loan  guarantees  as  authorized 
by  the  Rural  Electrification  Act  of  1936, 
as  amended  (7  U.S.C.  901  et  seq)  This 
final  rule  implements  those 
requirements  by  requiring  borrowers  to 
maintain  their  accounts  in  accordance 
with  the  USoA. 

REA  is  prescribing  a  USoA  that  must 
be  maintained  and  is  establishing 
specific  accounting  procedures  to  be 
followed  for  certain  circumstances  that 
either  the  USoA  does  not  specifically 
address  or  for  which  REA  has  specific 
accoimting  procedures  that  it  requires 
because  of  the  corporate  structure  of 
REA  borrowers  and  REA's  programmatic 
interest  in  assuring  that  it  has  current 
financial  information  concerning  its 
borrowers'  financial  condition.  The 
USoA  and  required  accounting 
procedures  will  provide  the  financial 
information  necessary  to  operate  a  rural 
electric  cooperative.  The  uniformity  of 
the  accounts  and  accounting  procedures 
prescribed  will  enable  REA  to  make 
determinations  concerning  the  current 
financial  condition  of  REA  borrowers. 
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In  accordance  with  this  Part  1767, 
REA  borrowers  are  required  to  account 
for  all  transactions  as  prescribed  herein. 
REA  borrowers  must  receive  REA's  prior 
written  approval  before  departing  from 
this  Part  1767.  All  submissions  to  a  state 
regulatory  commission  or  the  Tennessee 
Valley  Authority  must  be  based  upon 
accounting  prescribed  in  this  final  rule. 
However,  this  flnel  rule  does  not 
prohibit  a  borrower  from  maintaining 
additional  accounting  books  and  records 
to  satisfy  the  needs  of  management  or 
the  requirements  of  other  regulatory 
bodies. 

Subsequent  to  the  publication,  by 
REA,  of  the  proposed  rule,  Accounting 
Requirements  for  ELA  Electric 
Borrowers,  published  September  7, 
1390,  55  FR  36936,  the  Federal  Energy 
Regulatory  Commission  (FERC),  afler 
rosponding  to  comments,  published  a 
final  rule  in  the  Federal  Register  on 
April  7. 1993,  58  FR  17982,  amending 
the  FERC  USoA.  The  rule  adopts 
accounting  requirements  for  allowances 
for  emission  of  sulfur  dioxide  under 
Title  rv  of  the  Clean  Air  Act 
Amendments  of  1990,  Pub.  L.  No.  101- 
549. 104  Stat.  2399,  2584,  and  for  assets 
and  liabilities  created  through  the 
ratemaking  actions  of  regulatory 
agencies.  The  final  rule  was  effective 
January  1, 1993.  As  further  discussed  in 
the  comment  section  of  this  final  rule, 
after  reviewing  the  appropriateness  and 
applicability  of  each  amendment  to  the 
FERC  USoA,  REA  will  propose 
re\isions,  as  necessary,  to  the  REA 
USoA.  REA  has  reviewed  and  analyzed 
the  accounting  requirements,  comments 
to  the  FERC  proposal,  changes  to  the 
FERC  USoA  as  published  in  this  final 
rule,  and  has  decided  to  include  and 
implement  the  FERC  niling  without 
modification. 

This  rula  prescribes  the  accoimting 
requirements  for  utilities,  for  financial 
accounting  purposes  only,  for 
allowances  for  the  emission  of  sulfur 
dioxide  under  the  Clean  Air  Act 
Amendments  of  1990.  With  regard  to 
allowances  for  the  emission  of  sulfur 
dioxide,  this  rule  is  not  Intended  to 
modify  or  change  the  provision  of  a 
utility's  mortgage  and  security 
agreement  with  REA.  Any  sale  or 
disposal  of  allowances  for  the  emission 
of  sulfur  dioxide  under  the  Clean  Air 
Act  Amendments  of  1990  must  be  made 
in  accordancewith  the  provisions  of  the 
Rural  Electrification  Act  of  1936,  as 
amended  (7  U.S.C  901  et  seq.)  and  the 
utility's  mortgage  and  loan  contract 
agreement  with  REA. 

The  section  numbers  in  this  final  rule 
have  been  renimibered  to  subdivide  the 
chart  of  accounts  into  major 


classifications  of  accounts  to  permit 
easier  access  and  use. 

The  information  set  forth  in  this  final 
rule  is  currently  contained  in  REA 
Bulletins  181-1  and  181-3.  Upon  the 
effective  date  of  this  rule,  REA  Bulletins 
181-1  and  181-3  are  rescinded. 

Comments 

A  proposed  rule  entitled  Accoimting 
Requirements  for  REA  Electric 
Borrowers,  published  September  7, 
1990,  at  55  FR  46936.  invited  interested 
parties  to  submit  comments  on  or  before 
November  6, 1990.  Comments  were 
received  from  electric  borrowers, 
certified  public  accountants  (CPAs), 
statewide  organizations,  industry 
representatives,  and  state  commissions. 
The  following  paragraphs  address 
various  topics  that  are  discussed  by  the 
commenters. 

1767.13,  Departures  from  the  Prescribed 
REA  USoA 

Comment.  Many  commenters 
questioned  REA's  authority  to  require 
REA  approval  for  departures  bom  the 
prescribed  REA  USoA  prior  to  seeking 
state  commission  approval.  The 
commenters  stated  that  REA  was 
attempting  to  preempt  the  jurisdiction 
of  the  state  commissions  to  regulate 
rates  and  services.  The  commenters 
stated  that  REA  had  no  legal  authority 
to  preempt  state  law  in  accounting 
procedures. 

Response.  REA's  intent  in  requiring 
approval  of  departures  from  the 
prescribed  REA  USoA  before  such 
departures  are  submitted  to  a  state 
commission  was  to  implement  the 
provisions  of  Article  U,  Section  12  of  the 
standard  form  of  REA  security 
instrument  which  requires  REA 
borrowers  to  at  all  times  keep,  and 
safely  preserve,  proper  books,  records, 
and  accoimts  in  which  full  and  true 
entries  will  be  made  of  all  of  the 
dealings,  business  and  aBaixs  of  the 
Mortgagor,  in  accordance  with  the 
methods  and  principles  of  accounting 
prescribed  in  the  Uniform  System  of 
Accounts.  This  covenant  and 
requirement  is  in  each  and  every 
standard  form  of  REA  security 
instrument  and  has  been  a  requirement 
for  numerous  years.  Pursuant  to  Section 
4  of  the  Rural  Electrification  Act  of 
1936,  as  amended  (7  U.S.C.  904),  this 
covenant  is  one  of  many  terms  and 
conditions  prescribed  by  the 
Administrator  of  REA  relating  to  the 
expenditure  of  the  moneys  loaned  and 
the  seairity  therefore  with  respect  to 
loans  and  loan  guarantees. 

This  nile  is  not  intended  to  preempt 
a  state  commission's  authority  in  setting 
rates  and  prescribing  service.  It  is 


intended  to  instire  that  similar 
transactions  are  accoimted  for  in  a 
consistent  maimer  in  accordance  with 
the  USoA.  Consistency  In  the 
application  of  accounting 
methodologies  is  critical  if  REA  is  to 
properly  evaluate  a  borrower's  fin<inoBl 
condition,  programmatic  performance, 
and  ultimately  its  creditworthiness. 
REA  has,  therefore,  amended  the  final 
rule  in  §  1767.13  to  more  clearly  reflect 
this  intent. 

It  should  be  noted  that  this  final  rula 
does  not  prohibit  a  borrower  from 
maintaining  additional  accoimting 
books  and  records  to  satisfy  the  needs 
of  management  or  the  requirements  of 
regulatory  bodies.  Maintaining 
addidonal  accounting  bocks  and  records 
to  reflect  the  difierences  between 
fiinandal  accounting,  the  requirements 
of  the  Internal  Revenue  Service,  and  the 
requirements  of  state  or  Federal 
regulatory  bodies  is  a  common  business 
practice  and,  as  such,  should  not 
impose  unreasonable  recordkeeping 
burdens  upon  REA  borrowers.  Any  and 
all  submissions  to  REA,  however,  must 
comply  with  the  USoA  as  set  fcurth  in 
this  final  rule. 

While  REA  has  no  objection  to 

borrowers'  mnintnlning  two  SetS  of 

financial  records,  the  standard  form  of 
REA  security  instnmient  requires  REA 
borrowers  to  keep  their  accounting 
records  in  accordance  with  the  REA 
USoA.  The  REA  USoA  parallels  the 
USoA  prescribed  by  the  FERC  and,  as 
such,  is  consistent  with  the  standards  of 
financial  accounting  for  the  electric 
utility  industry  as  a  whole.  It  seems 
inconsistent  to  REA.  therefore,  to 
require  borrowers  to  adhere  to  the  REA 
USoA  and  permit  the  same  borrowers  to 
submit  rate  filings  to  their  individual 
state  commissions  that  include 
accounting  methodologies  or  procedures 
that  will  not  provide  rates  adequate  to 
achieve  the  Times  Interest  Earned  Ratio 
(TIER)  and  Debt  Service  Coverage  PSC) 
requirements  established  in  their  REA 
security  instruments.  For  example,  REA 
borrowers  are  required  to  use  straight 
line  depreciation  for  reporting  on  tne 
REA  Forms  7  or  12,  Financial  and 
Statistical  Reports.  If,  however,  this 
borrower  requests  rates  that  are  based 
upon  a  much  lower  sinking  fund 
depreciation  expense  component,  the 
revenues  generated  will  not  be  suJSdent 
to  meet  the  financial  ratio  requirements 
in  that  bivrower's  REA  security 
instrument,  and  the  commission  has  not 
been  given  the  opportimity  to  set  rates 
that  recover  costs  in  a  manner 
consistent  with  financial  accounting. 

Conversely,  if  the  commission  orders 
sinking  fund  depreciation  when  a 
borrower  has  requested  strai^t  Une,  the 
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commission  is  impairing  the  borrower's 
ability  to  meet  the  financial 
requirements  of  its  REA  security 
instrument  These  situations  are 
examples  of  problems  currently  facing 
REA  and  its  oorrowers  and,  it  is  for  the 
reasons  set  forth  above,  that  REA 
beUeves  that  rate  filings  and  financial 
reporting  must  be  based  upon  the 
consistent  application  of  accounting 
principles  as  prescribed  by  the  REA 
USoA. 

Generally  Accepted  Accounting 
Principles  (GAAP) 

Comment  Several  commenters  stated 
that  REA  should  incorporate  a  general 
policy  statement  incorporating  GAAP 
into  the  USoA.  These  commenters 
stressed  the  importance  of  consistency 
between  GAAP  and  USoA  requirements 
and  argued  that  lack  of  consistency  may 
require  a  borrower  to  mwintain  duplicate 
sets  of  financial  records.  One 
commenter  provided  detailed  comments 
regarding  technical  accounting  practices 
contained  in  the  USoA. 

Response.  The  preamble  of  the 
proposed  rule  stated  that  there  are 
benefits  in  not  having  inconsistencies 
between  GAAP  and  REA  USoA 
requirements,  to  the  extent  practicable. 
Many  of  the  accotinting  procedures 
proposed  in  Section  1767.21  are 
adoptions  or  implementations  of  recent 
pronouncements  of  the  Finandal 
Accounting  Standards  Board  (FASB).  As 
with  all  directives,  however,  these 
pronoxmoements  are  open  to 
professional  interpretation  and 
application.  It  has  been  REA's 
experience  that  different  accountants 
often  interpret  these  accounting 
pronouncements  in  different  ways, 
therefore,  leading  to  inconsistencies  In 
the  methods  of  accounting  for  similar 
transactions.  Consistency  In  the 
application  of  accotaiting 
methodologies  is  critical  if  REA  is  to 
properly  evaluate  t  borrower's  finandal 
condition,  finandal  performance,  and 
creditworthiness  for  comparison  to  the 
finandal  results  of  other  borrowers  in 
the  REA  program. 

REA  beUeves  that  the  BEA  USoA 
should  parallel  the  FERC  USoA  in  order 
tc  ensure  consistent  financial  reporting 
p-.ong  all  electric  utilities.  FERC  has 
not  incorporated  such  a  policy 
statement  in  its  USoA;  rather  it  reviews 
the  applicability  of  each  pronouncement 
to  the  utility  industry  and  amends  its 
USoA  acoordingly.  Tliis  process 
provides  FERC  the  flexibility  needed  to 
properly  prescribe  acco\mting 
reouirementB  appropriate  for  the  utility 
industry.  Similar  flexibility  is  necessary 
in  order  for  REA  to  consider  and 
evaluate  the  impact  of  accounting 


pronouncements  on  cooperative  entities 
and  the  REA  program  as  a  whole. 

For  these  reasons,  a  general  policy 
statement  incorporating  GAAP  into  the 
final  rule  has  not  be  adopted.  This  does 
not,  however,  preclude  REA  borrowers 
from  reouesting  and  receiving  REA 
approval  of  applications  of  GAAP  far 
spedfic  transactions  that  do  not  comply 
with  the  USoA. 

Section  1767.1 5(o) 

Comment  One  commenter  stated  that 
this  section  referred  to  an  annual  report 
and  questioned  whether  this 
information  sheuld  be  reported  in  the 
audited  finandal  statements  or  on  the 
REA  Form  7,  Finandal  and  Statistical 
Report,  ca  REA  Form  12,  Operating 
Report — Financial. 

Response.  It  is  REA's  intention  that 
this  information  be  reported  in  the 
footnotes  to  both  the  audited  finandal 
statements  and  the  REA  Finandal  and 
Statistical  Reports  (REA  Forms  7  and 
12).  Section  1767.15  (o)  has  been 
revised  accordingly. 

Section  17B7.1Slp} 

Comment.  One  commenter  questioned 
the  term  "licensed  project"  in  this 
section  and  asked  it  REA  licenses 
projects. 

Response.  REA  does  not  license 
projects.  However,  all  generating  plants 
are  licensed  by  FERC  and  for  that 
reason,  the  term  "licensed  project"  is 
used  in  the  USoAs  of  both  REA  and 
FERC  TTiis  term  has  also  been 
consistently  applied  since  REA  Bulletin 
181-1  was  last  Issued  in  1978.  For  this 
reason,  REA  believes  that  there  is  no 
need  to  change  this  terminology. 

Secton*  1767.1S(qX6)  and  1767.15 
(r)(2) 

Comment.  One  commenter  stated  that 
these  sections  and  Accounts  190  and 
281  are  inconsistent  with  the  provisions 
of  Statement  of  Finandal  Accounting 
Standards  No.  96,  Accounting  for 
Income  Taxes.  To  ensure  consistency 
with  GAAP,  the  respondent  suggested 
that  these  areas  be  amended 
accordingly. 

Response.  To  ensure  consistency  in 
reporting  for  all  electric  utilities,  REA 
will  consider  amending  its  USoA  after 
the  FERC  USoA  is  amended.  After 
reviewing  the  appropriateness  and 
applicability  of  such  FERC  amendments 
to  cooperative  entities  and  the  REA 
program,  REA  will,  if  necessary, 
propose  revisions  to  the  REA  USoA. 
FERC  is  ourently  reviewing  the  impact 
of  Statement  No.  96  and  will  revise  its 
USoA  accordingly.  At  that  time,  REA 
will  review  the  amendment  to  the  FERC 


USoA  and  propose,  if  necessary,  any 
revisions  to  the  REA  USoA. 

Section  1767.16(c)(17) 

Comment.  One  commenter  suggested 
that  the  formula  for  computing 
Allowance  for  Funds  Used  During 
Construction  (AFUDC)  proposed  In  this 
section  should  not  include  a  component 
for  common  equity  because  REA 
borrowers  do  not  issue  common  stocL 

Response.  REA  agrees  with  the 
comment.  In  practice,  REA  has 
permitted  its  borrowers  to  incorporate  a 
component  for  patronage  capital 
assigned  in  lieu  of  common  equity  in 
AFUDC.  REA  has,  therefore,  revised  the 
formula  in  Section  1767.16(c)(17)  to 
spedfically  indude  patronage  capital 
assigned  in  lieu  of  common  equity. 

Section  1767.21,  No.  118.  Load  Control 
Equipment 

Comment  One  commenter  suggested 
that  Load  Control  Receivers  are  moved, 
on  a  continual  basis,  from  one 
consumer's  premise  to  another  and, 
therefore,  have  characteristics  similar  to 
items  of  special  equipment.  As  such,  the 
commenter  suggested  that  Load  Control 
Receivers  be  accounted  for  in 
accordance  with  the  procedures  detailed 
in  Section  1767.21.  No.  119,  Spedal 
Equipment 

Response.  REA's  engineering  staff 
reviewed  this  issue  and  determined  that 
Load  Control  Receivera  do,  in  fact,  have 
charaderistics  similar  to  other  items  of 
spedal  eqruipment  and  should  be 
accounted  for  accordingly.  Section 
1767.41,  Nos.  118  and  119.  have, 
therefore,  been  revised  to  include  Load 
Control  Receivera  as  items  of  spedal 
equipment 

Account  123,  Investment  in  Associated 
Companies 

Comment.  One  commenter  suggested 
that  REA  amend  the  language  in 
Account  123  to  be  consistent  with 
GAAP  reouirements  for  investments  in 
assodatea  organizations.  Ilia 
commenter  sxiggested  that  ihe  equity 
method  be  used  whan  the  GAAP 
conditions  for  applying  the  equity 
mdthod  had  been  met  and  that  wholly 
owned  svibsidiaries  should  be 
consolidated  when  appropriate. 

Response.  The  USoA  prescribed  for 
an  REA  borrower  must  provide 
accounting  guidance  far  investments  in 
entities  that  are  organized  as  either  a 
cooperative  or  a  st2)sidiary.  Through  the 
prescribed  subaccounts.  Account  123 
provides  this  flexibility.  Due  to  the 
cooperative  organizational  structure  of  a 
generation  and  transmission  (G&T) 
borrower,  the  net  margins  of  the  G&T 
must  be  allocated,  at  year's  end.  to  its 
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membtir  distributioD  coo{>eratives.  The 
allocated  earnings  of  the  GAT  are 
income  to  the  distribution  cooperatives 
at  that  time.  If  REA  were  to  impose  the 
equity  method  of  accounting,  very  few 
of  the  distribution  borrowers  would 
have  a  sufficient  ownership  interest  (at 
leRst  20%)  to  account  for  its  investment 
in  its  G&T  on  the  equity  method. 
Therefore,  in  only  a  few  rare  instances, 
wouldlthe  annual  earnings  of  tie  G&T 
accrae  to  its  member  distribution 
cooperatives.  Similarly,  the  subaccoiuits 
of  Account  123  provide  for  the  equity 
method  of  accounting  for  subsidiary 
companies.  The  accounting  for 
subsicUrv'  ccmpanies^prescribed  in 
REA's  LlSoA  parallels  that  of  the  FERC 
USoA  and  for  these  reasons,  the 
language  in  Account  123  is  not  revised. 

Account  434,  Extraordinary  Income 

Comment.  One  commenter  pointed 
out  that  Account  434,  Extraordinary 
Income,  dealt  with  infrequent, 
nonreciuring  losses  rather  than  gains. 

Response.  Account  434  was 
incorrectly  dted  in  the  proposed  rule 
and  has  been  appropriately  corrected. 

Materiality 

Comment.  Two  commenters 
recommended  that  REA  require 
approval  for  only  material  departures 
from  the  REA  USoA. 

Response.  Materiality  is 
acknowledged  by  auditors  as  a  means  of 
determining  relative  importance  of  a 
financial  transaction  to  the  financial 
statements.  A  uniform  method  of 
applying  the  concept  of  materiality  has 
not  been  devised.  Rather,  the 
application  of  materiality  has  been  left 
to  the  auditor's  professional  judgement. 
Because  there  is  no  recognized  standard 
of  materiality,  professional  judgement 
comes  into  play.  Materiality  may  be 
based  upon  the  financial  statements 
taken  as  a  whole,  the  balance  sheet,  the 
Income  statement,  or  individual 
amounts  reported  in  each.  Therefore,  an 
accoimting  methodology  that  results  in 
a  departure  from  the  prescribed  REA 
USoA  may  be  viewed  as  material  for  one 
REA  borrower  and  immaterial  for 
another.  If  REA  borrowers  are 
accoimting  for  the  same  transaction 
differently,  consistency  and 
comparability  of  financial  information  is 
impaired  and  REA's  ability  to  make 
prudent  lending  decisions  could  be 
hampered.  It  is  for  these  reasons  that 
REA  will  not  modify  the  proposed  rule 
to  include  a  materiality  provision. 

It  should  be  noted,  however,  that  if  a 
transaction  is  truly  immaterial,  the 
departure  from  GAAP  to  comply  with 
the  REA  USoA  should  not  impact  the 
auditor's  opinion  on  the  financial 


statements.  Experience  has  shown  that 
auditors  do  not  qualify  their  opinions 
for  immaterial  departures  from  GAAP. 

Non-rate-regulated  enterprises 

Comment.  One  commenter  pointed 
out  the  inconsistencies  between  the 
USoA  and  the  accounting  for  REA 
borrowers  no  longer  subject  to  the 
provisions  of  Statement  of  Financial 
Accounting  Standards  No.  71. 
Accounting  for  the  Effects  of  Certain 
Types  of  Regulation  (Statement  No.  71). 
That  commenter  suggested  that  REA 
direct  those  borrowers  that  are  no  longer 
subject  to  the  provisions  of  Statement 
No.  71  to  follow  GA^\P  in  instances  in 
which  the  USoA  prescribes  accounting 
which  is  inconsistent  with  GAAP  for 
non-rate-regulated  enterprises. 

Response.  An  entity  is  not  considered 
to  be  rate-regulated  when,  due  to  actions 
of  competition  or  its  regulator,  it  can  no 
longer  set  its  rates  to  recover  its 
prudently  incurred  costs.  If  rates  are  not 
sufficient  to  cover  current  period 
expenses,  the  entity  tynically  operates  at 
a  loss.  Financially  troubled  borrowers 
that  fall  into  this  category  create  special 
programmatic  concerns  for  REA  and  for 
the  seciirity  of  REA  loans  and  loan 
guarantees.  For  these  borrowers,  it  is 
critical  that  REA  is  aware  of  the 
accounting  methodologies  that  form  the 
basis  for  the  financial  data  submitted. 
This  data  is  utilized  by  REA  to  properly 
evaluate  the  borrower's  current  financial 
condition,  financial  performance,  the 
seoirity  of  its  loans  or  loan  guarantees, 
and  to  determine  whether  there  is  a 
need  for  restructuring.  REA  has  a 
legitimate  and  substantial  interest  here. 
These  borrowers  may  request  REA 
approval  to  adopt  accounting  treatments 
that  comply  with  GAAP  but  differ  with 
the  USoA.  However,  REA  must  have  the 
ability  to  review  these  requests  and  to 
analyze  the  ultimate  impact  on  the 
borrowers'  financial  statements. 

Approval  Time  Frtimes 

Comment.  Several  commenters 
suggested  that  a  time  period  be  imposed 
for  REA  to  approve  requests  for 
departures  from  the  prescribed  REA 
USoA.  One  cooperative  further 
suggested  that  REA  borrowers  could 
assume  the  departures  were  approved  if 
REA  did  not  respond  within  the  agreed 
upon  time  frame. 

Response.  REA  agrees  with  the 
commentere  that  a  timely  response  is 
essential  if  our  borrowera  are  to  operate 
efficiently.  REA  believes  that,  by 
imposing  a  time  frame.  REA  is  working 
cooperatively  with  the  borrowers  to 
ensure  adherence  to  the  USoA.  Because 
it  is  impossible  to  project  the  nature  uid 
difficulty  of  all  requests  and  the 


residting  time  requirements  needed  for 
REA  to  review  such  requests  and  for 
REA  to  respond,  the  final  rule,  in 
S  1767.13  (f)  incorporates  a  90-day  time 
period  for  REA  to  respond  to  requests 
for  departures  from  the  prescribed  REA 
USoA,  The  90-day  response  period  will 
begin  to  rxxn  when  all  the  information 
necessar)'  for  REA  to  begin  its  review 
and  to  make  a  decision  has  been 
received  by  REA.  If.  due  to  extenuating 
drcuinsiances,  REA  is  unable  to  reach  a 
decision  within  the  required  time 
period,  the  REA  borrower  will  be 
notified  of  the  delay  and  will  be 
provided  a  projected  decision  date. 
Because  of  the  necessity  for  borrowers 
to  account  for  similar  transactions  and 
situations  in  a  consistent  manner  and 
because  this  consistency  is  essential 
when  REA  reviews  financial 
information,  borrowera  cannot  be 
permitted  to  assume  that  a  lack  of 
response  should  be  interpreted  as  REA 
approval.  Until  such  time  as  a  response 
is  provided  by  REA.  therefore,  the 
borrower  must  not  implement  any 
accounting  methodology  that  constitutes 
a  departure  from  the  REA  USoA. 

List  of  Subiects  in  7  CFR  Part  1767 

Accounting. 

For  the  reasons  set  out  in  the 
preamble.  REA  hereby  adds  a  new  Part 
1767,  Accounting  Requirements  for  REA 
Electric  Borrowera.  to  Title  7  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  1767— ACCOUNTINQ 
REQUIREMENTS  FOR  REA  ELECTRIC 
BORROWERS 

Subpart  A— General    [Reeerved] 

Soc. 

1767.1-1767.9    (ReMived) 

Subpart  B— UnMonn  System  of  Accounts 

1767.10  Definitions. 

1767.11  Purpose. 

1767.12  ActxruDtlng  (ystem  requirements. 

1767.13  Departures  from  the  prescribed 
REA  Uniform  System  of  Accounts. 

1 767.14  InterpreUtions  of  the  REA  Uniibim 
System  of  Accounts. 

1767.15  General  instructions. 

1767.16  Electric  plant  instructions. 

1 767. 1 7  Operatli^  expense  instructions 

1767.18  AsseU  and  other  deblU. 

1767.19  Liabilities  and  other  crediU. 

1767.20  Plant  accounts. 

1767.21  Operating  income. 

1767.22  Odwr  income  and  deductions. 

1767.23  Interest  charges. 

1767.24  Extraordinary  items. 

1767.25  Retained  earnings. 

1767.26  (grating  revenue. 

1767.27  (^ration  and  maintenance 
expenses. 

1767.28  Customar  accounts  expenses. 

1767.29  Customer  service  and 
informational  expenses. 
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t767.30    SaIm  axpenset. 

17S7.31    Adminutrabv*  tnd  g«n«nl 

exponass. 
1767.32-1787.40    (RaaBrvsdJ 
1767.41    Accountiag  msthods  and 

□nxeduTM  required  of  all  R£A 

Dorrowen. 
1787.42-1767.45    (Reserved) 

Subpart  C—Oapr«ci«tion  R«tM  «id 
ProeeduTM    [RM«rvtd] 

1767.46-1787.65    (Reservedl 
Subpart  &-Praaarv«tlon  of  Raeorda 

1767.66-1767.85    IReaervedJ 
Authority:  7  U.S.C.  901  et  seq. 

Subpart  A— Ganeral    [Raserwd] 
SI1767.1-1767J    [Raaarvwl] 

Subpart  B— Uniform  Syatam  of 
Accounta 

I17S7.10    OaflrtMona. 

A»  used  in  this  part: 

Accounting  bonower  is  an  R£A 
borrower. 

Accounts  are  tlie  accounts  prescribed 
in  this  system  of  accounts. 

Actually  issued  as  applied  to 
securities  issued  or  assumed  by  the 
utility,  are  those  which  have  been  sold 
to  bona  fide  purchasers  for  a  valuable 
consideration,  those  issued  as  dividends 
on  stock,  and  those  which  have  been 
issued  in  accordance  with  contractual 
requirements  direct  to  trustees  of 
sinking  funds. 

Actually  outstanding  as  applied  to 
securities  issued  or  assumed  by  the 
utility,  are  those  which  have  been 
actually  issued  and  are  neither  retired 
nor  held  by  or  for  the  utility;  provided, 
however,  that  securities  held  by  trustees 
shall  be  considered  as  actually 
outstanding. 

Amortization  is  the  gradual 
extinguishment  of  an  amount  in  an 
account  by  distributing  such  amount 
over  a  fixed  period,  over  the  life  of  the 
asset  or  liability  to  which  it  applies,  or 
over  the  period  diuing  which  it  is 
anticipated  the  benefit  will  be  realized. 

Associated  (affiliated)  companies  are 
companies  or  persons  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  control,  or  are  controlled 
by,  or  under  common  control  with,  the 
accounting  company. 

Book  C^  means  the  amount  at  which 
property  is  recorded  in  these  accounts 
witnout  deduction  of  related  provisions 
for  accrued  depreciation,  amortization. 
or  for  other  purposes. 

Capital  lease  is  a  lease  of  property 
used  in  utility  or  nonutility  operations. 
which  meets  one  or  more  of  the  criteria 
stated  in  §  1767.15  (s). 

CFC  is  tha  National  Rurd  Utilities 
Cooperative  Finance  Corporation. 


Continuing  Property  Records  are 
company  plant  records  for  retirement 
units  and  mass  property  that  provide,  as 
either  a  single  record,  or  in  separate 
records  readily  obtainable  by  references 
made  in  a  single  record,  the  following 
information: 

(1)  For  each  retirement  unit: 

(i)  The  name  or  description  of  the 
unit,  or  both; 

(il)  The  location  of  the  imit; 

(iii)  The  date  the  unit  was  placed  in 
service; 

(iv)  The  cost  of  the  unit  as  set  forth 
in  S  1767.18(b)  and  (c);  and 

(v)  The  plant  control  account  to 
which  the  cost  of  the  unit  is  charged. 

(2)  For  each  category  of  mass 
propertj-; 

(ij  A  general  description  of  the 
property  and  quantity; 

(il)  The  quantity  placed  in  service  by 
vintageyear; 

(iii)  The  average  cost  as  set  forth  in 
S  1767.16(b)  and  (c);  and 

(iv)  The  plant  control  account  to 
which  the  costs  are  charged. 

Controi  (including  the  terms 
controlling,  controlled  by,  and  under 
common  control  with)  is  the  possession, 
directly  or  indirectly,  of  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  a  company, 
whether  such  power  is  exercised 
through  one  or  more  intermediary 
companies,  or  alone,  or  in  conjunction 
with,  or  pursiunt  to  an  agreement,  and 
whether  such  power  is  established 
through  a  majority  or  minority 
ownership  or  through  voting  of 
seciuities;  common  directors,  officers, 
or  stockholders;  voting  trusts;  holding 
trusts;  associated  companies;  contracts; 
or  any  other  direct  or  indirect  means. 

Cost  is  the  amount  of  money  actually 
paid  for  property  or  services.  When  the 
.consideration  given  is  other  than  cash  in 
a  purdiase  and  sale  transaction,  as 
distinguished  from  a  transaction 
involving  the  issuance  of  common  stock 
in  a  merger  or  a  pooling  of  interest,  the 
value  of  such  consideration  shall  be 
determined  on  a  cash  basis. 

Cost  of  removal  is  the  cost  of 
demolishing,  dismantling,  tearing  down 
or  otherwise  removing  electric  plant, 
including  the  cost  of  transportation  and 
handling  incidental  thereto. 

Customer  i»t  consiuner  or  patron. 

Debt  expense  includes  all  expenses 
incurred  in  connection  with  the 
issuance  and  initial  sale  of  evidence  of 
debt,  such  as  fees  for  drafting  mortgages 
and  trust  deeds;  fees  and  taxes  for 
issuing  or  recfvding  evidences  of  debt; 
costs  of  engraving  and  printing  bonds 
and  certificates  of  indebtedness;  fees 
paid  to  trustees;  specific  costs  of 
obtaining  governmental  authority;  fees 


for  legal  services;  fees  and  conunissions 
paid  underwriters,  brokers,  and 
salesmen  for  marketing  such  evidences 
of  debt;  fees  and  expenses  of  listing  on 
exchanges;  and  other  like  costs. 

Depreciation,  as  applied  to 
depreciable  electric  plant,  is  the  loss  in 
service  value,  not  restored  by  currant 
maintenance,  incurred  in  connection 
with  the  consumption  or  prospective 
retirement  of  electric  plant  in  the  course 
of  service  from  causes  which  are  known 
to  be  in  current  operation  and  against 
which  the  utility  is  not  protected  by 
insurance.  Among  the  causes  to  be  given 
consideration  are  wear  and  tear,  decay, 
action  of  the  elements,  inadequacy, 
obsolescence,  changes  in  the  art, 
changes  in  demand  and  requirements  of 
public  authorities. 

Discount,  as  applied  to  the  seciuities 
issued  or  assumed  by  the  utility,  is  the 
excess  of  the  par  (stated  value  of  no-par 
stocks)  or  face  value  of  the  seciuities 
plus  interest  or  dividends  accrued  at  the 
date  of  the  sale  over  the  cash  value  of 
the  considmetion  received  from  their 
sale. 

FASB  is  the  Financial  Accounting 
Standards  Board. 

G&T  is  a  generation  and  transmission 
cooperative. 

Investment  advances  are  advances, 
represented  by  notes  or  by  book 
accounts  only,  with  respect  to  which  it 
is  mutually  a^eed  or  intended  between 
the  creditor  and  debtor  that  they  shall 
be  settled  by  the  issuance  of  securities 
or  shall  not  be  subject  to  current 
settiemoit. 

Minor  items  of  property  are  tha 
associated  parts  or  items  of  which 
retirement  units  are  composed. 

Net  salvage  value  is  the  salvage  value 
of  property  retired  less  the  cost  of 
removal 

Nominally  issued,  as  applied  to 
securities  issued  or  assimied  by  the 
utUity,  are  those  which  have  been 
signed,  certified,  or  otherwise  executed, 
and  placed  with  the  proper  officer  for 
sale  and  delivery,  or  pledged,  or 
othem^rlse  placed  in  some  special  funds 
of  the  utility,  but  which  have  not  been 
sold,  or  issued  direct  to  trustees  of 
sinking  funds  in  accordance  with 
cohtractual  requirements. 

Nominally  outstanding,  as  applied  to 
securities  Issued  or  assumed  by  the 
utility,  are  those  which,  after  being 
actually  issued,  have  been  reacquired  by 
or  for  the  utility  under  circumstances 
which  require  them  to  be  considered  as 
held  alive  and  not  retired,  provided, 
however,  that  securities  held  by  trustees 
shall  be  considered  as  actually 
outstanding. 

NRECA  U  the  National  Rural  Electric 
Cooperative  Association. 
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Operating  lease  is  a  lease  of  property 
used  in  utility  or  nonutility  operations, 
which  does  not  meet  any  of  the  criteria 
stated  in  §  1767.15  (s). 

Original  cost,  as  applied  to  electric 
plant,  is  the  cost  of  such  property  to  the 
person  first  devoting  it  to  public  service. 
Person  is  an  individual,  a  corporation, 
a  partnership,  an  association,  a  joint 
stock  company,  a  business  trust,  or  any 
organized  group  of  persons,  whether 
inoirporated  or  not,  or  any  receiver  or 
trustee. 

Premium,  as  applied  to  securities 
issued  or  assumed  by  the  utility,  is  the 
excess  of  the  cash  value  of  the 
consideration  received  &om  their  sale 
over  the  sum  of  their  par  (stated  value 
of  no-par  stocks)  or  face  value  and 
interest  or  dividends  accrued  at  the  date 
of  sale. 

Project  is  a  complete  unit  of 
improvement  or  development, 
consisting  of  a  power  house,  all  water 
conduits,  all  dams  and  appurtenant 
works  and  structxires  (including 
na^'lgadon  structures)  which  are  a  part 
of  said  unit,  and  all  storage,  diverting, 
or  forebay  reservoirs  directly  connected 
therewith,  the  primary  line  or  lines 
transmitting  power  therefrom  to  the 
point  of  junction  with  the  distribution 
system  or  with  the  interconnected 
primary  transmission  system,  all 
mlso»llaneous  structures  used  and 
useful  in  connection  with  said  unit  or 
any  part  thereof,  and  all  water  rights, 
rights  of  way,  ditches,  dams,  reservoirs, 
lands,  or  interest  in  lands  the  use  and 
occupancy  of  which  are  necessary  or 
appnjpriete  in  the  maintenance  and 
operadoo  of  such  unit. 

Property  retired,  as  applied  to  electric 
plant,  is  property  which  has  been 
removed,  sold,  abandoned,  destroyed,  or 
which  for  any  cause  has  been 
withdrawn  from  service. 

REA  is  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture,  or  its 
successor. 

REA  Form  7  is  the  August  1988 
revision  (or  the  revision  of  any  other 
data  which  may  be  specified)  of  such 
REA  Form  7.  FlDanciai  and  Stxitislical 
Rdport  or  any  later  revision  which  shall 
have  been  &t  the  time  prescribed  for  use 
by  REA. 

REA  Form  12  is  the  November  1979 
revision  (or  the  revision  of  any  other 
data  which  may  be  specified)  of  such 
REA  Fonn  12,  Operating  Report— 
Financial,  or  any  later  revision  which 
shall  have  been  at  the  time  prescribed 
for  use  by  REA. 

BEA  USoA  is  the  USoA  prescribed  in 
this  subpart. 

Regulatory  Assets  and  Uabilities  are 
assets  and  liabilities  that  result  from  rate 


actions  of  regulatory  agencies. 
Regulatory  assets  and  UabiUties  arise 
from  specific  revenues,  expenses,  gains, 
or  losses  tliat  would  have  been  included 
in  net  income  determinations  in  one 
period  under  the  general  requirements 
of  the  Uniform  System  of  Accounts  but 
for  it  being  probable: 

(1)  Tiiat  fuch  items  will  be  included 
in  a  diffen;nt  period(s)  for  purposes  of 
developing  the  rates  the  utiUty  is 
authorized  to  charge  for  its  utility 
services;  or 

(2)  In  the  case  of  regiilatory  liabilities, 
that  refunds  to  customers,  not  provided 
for  in  the  other  accoimts.  will  be 
required. 

Replncing  (including  replacement) 
when  not  otherwise  indicated  in  the 
context,  is  the  construction  or 
installation  of  electric  plant  in  place  of 
property  retired,  together  with  the 
removal  of  the  property  retired* 

Research,  Development,  and 
Demonstration  (RD4D)  includes  all 
expenditures  Incurred  by  borrowers 
either  directly  or  tbrough  another 
person  or  organization  (such  as  a 
reiiearch  institute,  industry  association, 
foundation,  university,  engineering 
company  or  similar  contractor)  In 
pursuing  research,  development,  and 
demonstration  activities  including 
experiment,  design,  installation, 
construction,  ot  operation.  This 
definition  includes  expenditures  for  the 
impla mentation  or  development  of  new 
and/or  axisting  concepts  until 
technically  feasible  and  commercially 
feasible  operations  are  verified.  Such 
rssearch,  development,  and 
demonstration  costs  should  be 
reasonably  related  to  the  existing  or 
future  utility  business,  broadly  defined, 
of  the  borrower  or  in  the  environment 
in  which  it  operates  or  expects  to 
operate.  The  term  includes,  but  Is  not 
limited  to.  all  such  costs  incidental  to 
the  design,  development  or 
implementation  of  an  eiqwrimental 
facility,  a  plant  process,  a  product,  a 
formula,  an  invention,  a  system  or 
similar  items,  and  the  improvement  of 
already  existing  items  of  a  like  nature; 
amounts  expended  in  connection  with 
the  proposed  development  and/or 
proposed  delivery  of  alternate  sources  of 
electricity:  and  the  costs  of  obtaining  its 
own  patent,  such  as  attorney's  fees 
expended  In  makirg  and  perfecting  a 
patent  application.  The  term  includes 
preliminary  investigations  and  detailed 
planning  of  specific  projects  for 
securing  for  customers  non- 
conventional  electric  power  supplies 
that  rely  on  technology  that  has  not 
been  verified  previously  to  be  feasible. 
The  term  does  not  include  expenditures 
for  effidancy  surveys;  studies  of 


management,  management  techniques, 
and  organization,  or  consumer  surveys, 
advertising,  promotions,  or  items  of  a 
like  nature. 

Retirement  units  are  those  items  of 
electric  plant  which,  when  retired  with 
or  without  replacement,  are  accounted 
for  by  crediting  the  book  cost  thereof  to 
the  electric  plant  accotmts  in  which 
included. 

Salvage  value  is  the  amount  received 
for  property  retired,  less  any  expenses 
incurred  in  connection  with  the  sale  or 
in  preparing  the  property  for  sale;  or,  if 
retained,  the  amount  at  which  the 
material  recovered  is  chargeable  to 
materials  and  supplies,  or  othnr 
appropriate  accounts. 

Service  life  is  the  time  between  the 
date  electric  plant  is  includible  in 
electric  plant  in  service,  or  electric  plant 
leased  to  others,  and  the  date  of  its 
retirement.  If  depreciation  is  accounted 
for  on  a  production  basis  rather  thATi  on 
a  time  basis,  service  life  should  be 
measured  in  terms  of  the  appropriate 
unit  of  production. 

Service  value  is  the  diffsrence 
between  original  cost  and  net  salvage 
value  of  electric  plant 

Sfote  is  a  State  admitted  to  the  Union, 
the  District  of  Columbia,  and  any 
organized  Territory  of  the  United  States. 

Subsidiary  company  Is  a  company 
which  is  controlled  by  the  utility 
through  ownership  of  voting  stocL  (See 
the  definition  of  control  in  §1767.10.)  A 
corporate  joint  venture  in  which  a 
corporation  is  owned  by  a  small  group 
of  businesses  as  a  separate  and  specific 
business  or  project  for  the  mutual 
benefit  of  the  members  of  the  group  is 
a  subsidiary  company  for  the  purposes 
of  this  system  of  accounts. 

Utility  is  an  REA  borrower. 

Work  order  is  an  order  authorizing  the 
construction  of  utility  plant.  It  serves  as 
the  basis  for  the  accounts  or 
subaccounts  in  which  costs  are 
recorded. 

i  1767.11    Purpoaa. 

(a)  The  standard  form  of  REA  loan 
documents  for  electric  borrowers 
requires  that  the  borrower  keep  books, 
records,  and  accounts  in  whicn  full  and 
true  entries  vriH  be  made  of  all  of  the 
dealings,  business  and  afiairs  of  the 
borrower  in  accordance  with  the 
methods  and  principles  of  accounting  of 
this  part 

(b)  This  subpart  implements  these 
provisions  of  the  REA  loan  documents 
bv  prescribing  the  REA  USoA  for 
electric  borrowers  and  by  providing 
accounting  methodologiea  and 
procediuBs  which  are  applicable  to 
particular  situati<Mis. 


59828  Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10.  1993  /  Rules  and  Regulations 


f  1 787.1 2    Accountins  •y*t«m 
raquiremcnts. 

(a)  Each  REA  electric  borrower  must 
maintain  and  keep  its  books  of  Bccounts 
and  all  other  books  and  records  that 
support  the  entries  in  such  books  of 
accounts  in  accordance  with 
§§1767.18-1767.31. 

(b)  Each  REA  electric  borrower  shall 
maintain  and  keep  its  books  of  accounts 
and  all  other  books  and  records  which 
support  the  entries  in  such  books  of 
accounts  in  accordance  with  §  1767.41. 
Accounting  Methods  and  Procedures 
Required  of  All  ivEA  Borrowers,  herein, 
which  prescribes  accounting  principles 
to  be  applied  to  specific  factual 
circumstances. 

1 17S7.1 3    0«parturM  from  the  prMcribed 
REA  Untform  Syetem  of  Account*. 

(a)  No  departiues  are  to  be  made  to 
the  prescribed  REA  USoA  without  the 
prior  written  approval  of  REA. 

(b)  REA  borrowers  subject  to  the 
jurisdiction  of  a  state  regulatory 
authority  with  jurisdiction  over  rates 
and/or  accounting  for  electric  utilities 
will  not: 

(1)  Request  approval  of  such  authority 
to  use  accounting  methodologies  and 
principles  that  depart  from  the 
provisions  herein;  or 

(2)  File  with  such  authority,  any 
documents  or  information,  including 
without  limitation,  any  filings 
associated  with  the  borrower's  rates, 
based  upon  accounting  methods  and 
principles  inconsistent  with  the 
provisions  of  this  part. 

(c)  If  any  state  regulatory  authority 
with  jurisdiction  over  an  REA  borrower 
prescribes  accounting  methods  or 
principles  for  the  borrower  that  are 
inconsistent  with  the  provisions  of  this 
part,  the  borrower  must  immediately 
notify  REA  and  provide  such 
documents,  Information,  and  reports  as 
REA  may  request  to  evaluate  the  impact 
that  such  accounting  methods  or 
principles  may  have  on  the  interests  of 
REA. 

(1)  If  REA  determines  that  the 
accounting  methods  and  principles  do 
not  adversely  Impact  REA  interests, 
REA  will  permit  the  borrower  to  use  the 
accounting  methods  and  principles  as 
prescribed  by  the  state  regulatory 
authority  to  comply  with  the  provisions 
of  the  REA  loan  documents. 

(21  If  REA  determines  that  the 
accounticg  methods  and  principles  may 
adversely  impact  REA's  interests.  REA 
may  pquire  that,  for  the  purposes  of 
complying  with  provisions  of  REA  loan 
documents.  Including,  without 
limitation,  those  provisions  relating  to 
financial  coverage  standards  (e.g. 
"TIER"),  the  borrower  continue  to 


maintain  books,  records,  and  accounts 
in  accordance  with  this  subpart. 

(i)  REA  may,  however,  approve 
requests  by  the  borrower  to  maintain 
such  additional  books,  records,  and 
accounts  as  necessary  to  comply  with 
the  requirements  of  the  state  regulatory 
authority. 

(ii)  Such  approval  will  not  waive, 
modify  or  amend  the  requirements  of 
the  RE.\  loan  documents  or  of  tliis 
subpart. 

[a]  REA  borrowers  will  not  implement 
the  provisions  of  Statement  of  Financial 
Accounting  Standards  (SFAS)  No.  71, 
Accounting  for  the  Effects  of  Certain 
Types  of  Regulation.  SFAS  No.  90, 
Regulated  Enterprises — Accounting  for 
Abandonments  and  Disallowances  of 
Plant  Costs.  SFAS  No.  92.  Regulated 
Enterprises — Accounting  for  Phase-in 
Plans,  without  the  prior  written 
approval  of  REA. 

(e)  REA  wiU  consider  approval  of 
specific  departures  from  tnis  part  upon 
submission  of: 

(1)  A  detailed  description  of  the 
proposed  departure; 

(2)  The  specific  accounting  journal 
entries  that  will  be  tised  including  the 
account  number  and  title,  and  the  dollar 
amounts  where  appropriate; 

(3)  The  total  dolkr  amotint  of  the 
departure  and  the  impact  on  margins 
during  the  time  period  of  the  departure; 
and 

(4)  Any  additional  information  REA 
ouy  deem  necessary  to  adequately 
evaluate  the  borrower's  request. 

(f)  REA  will,  within  90  days  of  final 
receipt  of  this  information,  render  a 
decision  on  the  borrower's  request  for  a 
departure  from  the  prescribed  REA 
USoA. 

(1)  If,  due  to  extenuating 
drciunstances,  REA  is  unable  to  reach  a 
decision  within  the  reqtdred  time 
period,  REA  will  notify  the  borrower  of 
the  delay  within  this  same  90-day 
period,  and  provide  a  projected  decision 
date. 

(2)  The  requested  departure  from  the 
prescribed  REA  USoA  must  not  be 
implemented  until  fijial  approval  is 
granted  by  REA. 

f  1767.14    IntwprttationaoflheREA 
UnMonn  System  of  Aooounls. 

To  maintain  imiformity  in  accounting, 
borrowers  must  siibmit  questions 
concerning  interpretations  of  the  REA 
USoA  to  REA  for  consideration  and 
decision. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572-0002.) 

|17t7.18    QeiMrel  Inetructione. 

U)  Records.  (1)  Each  utility  shall  keep 
its  books  of  account,  and  all  other 


books,  records,  and  memoranda  which 
support  the  entries  in  such  books  of 
account  so  as  to  be  able  to  furnish 
readily  full  information  as  to  any  item 
included  in  any  account. 

(2)  Each  entry  shall  be  supported  by 
such  detailed  information  as  will  permit 
ready  identification,  analysis,  and 
verification  of  all  facts  relevant  thereto. 

(3)  The  books  and  records  referred  to 
herein  include  not  only  accounting 
records  in  a  limited  technical  sense,  but 
all  other  records,  such  as  minute  books, 
stock  books,  reports,  correspondence, 
memoranda,  etc..  whicJi  mey  be  useful 
in  developing  the  history  of  or  facts 
regarding  any  transaction. 

(4)  No  utility  shall  destroy  any  such 
books  or  records  unless  the  destruction 
thereof  is  permiUed  by  the  rules  and 
regulations  of  REA  in  7  CFR  chapter 

xvn. 

(5)  In  addition  to  the  prescribed 
accoimts.  clearing  accounts,  temporary 
or  experimental  accoimts.  and 
subdivisions  of  any  accounts,  may  be 
kept,  provided  the  integrity  of  the 
prescribed  accounts  is  not  impaired. 

(6)  All  amounts  included  in  the 
accounts  prescribed  herein  for  electric 
plant  and  operating  expenses  shall  be 
just  and  reasonable  and  any  payments 
or  accruals  by  the  uUhty  in  excess  of 
just  and  reasonable  charges  shall  be 
included  in  Account  426.5,  Other 
Deductions. 

(7)  The  arrangement  or  sequence  of 
the  accounts  prosaibed  herein  shall  not 
be  controlling  as  to  the  arrangement  or 
sequence  in  report  forms  which  may  be 
prescribed  by  REA. 

(b)  Numbering  system.  (1)  The 

account  nimibering  plan  used  herein 

consists  of  a  system  of  three-digit  whole 

niunbers  as  follows: 

1 00-1  gg    Asaeu  and  other  debits. 

200-2gg    Liabilities  and  other  cndiU. 

300-3  gg    Plant  nccounU. 

400-432, 434-435    Income  accounU. 

433, 436-439    Retained  earnings  accounts. 

440-459    Revenue  accounts. 

500-599    Pnxluction.  transmission,  and 
distribi  ion  expenses. 

900-949    Customer  accounts,  automer 
service  and  informational,  sales,  and 
general  and  administrative  expenses. 

(2)  In  certain  instances,  numbers  have 
been  skipped  in  order  to  allow  for 
possible  later  expansion  or  to  permit 
better  coordination  with  the  niunbering 
system  for  other  utility  departments. 

(3)  The  numbers  prefixeid  to  account 
titles  are  to  be  considered  as  parts  of  the 
tiUes. 

(i)  Each  utility,  however,  may  adopt, 
for  its  own  purposes,  a  difiiarent  system 
of  accotmt  numbers  provided  that  the 
numbers  herein  prescribed  shall  appear 
in  the  descriptive  headings  of  the  ledger 
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accounts  and  in  the  various  sources  of 
original  entry. 

(u)  If  a  utility  uses  a  different  group 
of  account  numbers  and  it  is  not 
practicable  to  show  the  prescribed 
account  numbers  in  the  various  sources 
of  original  entry,  such  reference  to  the 
prescribed  account  numbers  may  be 
omitted  from  the  various  sources  of 
original  entry. 

(lii)  Each  utility  using  different 
account  numbers  for  its  own  purposes 
shall  keep  readily  available,  a  list  of 
such  account  numbers  which  it  uses 
and  B  reconciliation  of  such  account 
nuriibers  with  the  account  numbers 
provided  herein. 

(iH)  The  utility's  records  shall  be  so 
kepk'as  to  permit  ready  analysis  by 
prescribed  accounts  (by  direct  reference 
to  sources  of  original  entry  to  the  extent 
practicable)  and  to  permit  preparation  of 
financial  and  operating  statements 
diraotly  from  such  records  at  the  end  of 
each  accountitig  period  according  to  the 
prescribed  accounts. 

fc)  Accounting  period,  (l)  Each  utility 
shall  keep  its  books  on  a  monthly  basis 
so  that  for  each  month,  all  transactions 
applicable  thereto,  as  nearly  as  may  be 
ascertained,  shall  be  entered  in  the 
books  of  the  utility. 

(Zj  Amounts  applicable  or  assignable 
to  specific  utility  departments  shall  be 
so  segregated  monthly. 

(3j  Each  utility  shall  close  its  books  at 
the  «nd  of  each  fiscal  year  unless 
otherwise  authorized  by  REA. 

(d)  Subniission  of  questions.  To 
maintain  uniformity  of  accounting, 
utilities  shall  submit  questions  of 
doultful  interpretation  to  REA  for 
consideration  and  decision. 

(a)  Hem  lists.  (1)  Lists  of  "itbms" 
appearing  in  the  texts  of  the  accounts  or 
el&fiwheie  herein  are  for  the  purpose  of 
more  clearly  indicating  the  application 
of  thd  prescribed  acccunUng. 

(2)  The  lists  are  intended  to  be 
r««pre8entative,  but  not  axhaustive. 

I3)  The  appearance  of  an  item  in  a  list 
warrants  the  inclusion  of  the  item  in  the 
accoiuat  mentioned  only  when  the  text 
of  the  account  also  indicates  inclusion 
inasmuch  as  the  same  item  frequently 
appears  in  mora  than  one  list. 

14J  The  proper  entry  In  each  instance 
musj  be  detormined  by  the  texts  of  the 
accounts. 

(f)  Extraordinary  items.  (1)  Net 
income  shall  reflect  ail  items  of  profit 
and  loss  during  the  period  with  the 
exception  of  prior  period  adjustments  as 
described  in  §  1767.15  (g)  and  long  term 
debt  as  described  in  §1767.15  (q). 

(2)  Those  Items  related  to  the  effects 
of  events  and  transactions  which  have 
occurred  during  the  current  period  and 
which  are  not  typical  or  customary 


business  activities  of  the  company  shall 
be  considered  extraordinary  items. 

(3)  They  will  be  events  and 
transactions  of  significant  effect  which 
would  not  be  expected  to  recur 
frequently  and  which  would  not  be 
considered  as  recurring  factors  in  any 
evaluation  of  the  ordinary  operating 
processes  of  business. 

(i)  In  determining  significance,  items 
of  a  similar  nature  should  be  considered 
in  the  aggregate. 

(ii)  Dissimilar  items  should  be 
considered  individually;  however,  if 
they  are  few  in  number,  they  may  be- 
considered-in  the  aggregate. 

(iii)  To  be  considered  as  extraordinary 
under  the  above  gwdelines,  an  item 
should  be  more  than  approximately  5 
percent  of  income,  computed  before 
extraordinary  items. 

(iv)  REA  approval  must  be  obtained  to 
treat  an  item  of  less  than  5  percent,  as 
extraordinary.  (See  Accounts  434  and 
435.) 

(g)  Prior  period  items.  [1]  Items  of 
profit  and  loss  related  to  the  following 
shall  be  accounted  for  as  prior  period 
adjustments  and  excluded  from  the 
determination  of  net  income  for  the 
current  year 

(i)  Con-ection  of  an  error  in  the 
financial  statements  of  a  prior  year. 

(ii)  Adjustments  that  result  from 
realisation  of  income  tax  benefits  of 
preacquisition  operating  loss 
carrvforwards  of  purchased  subsidiaries. 

(2l  All  other  items  of  profit  and  loss 
recognized  during  the  year  shall  be 
included  in  the  determination  of  net 
income  for  that  year. 

(h)  Unaudited  Items.  (1)  Whenever  a 
financial  statement  is  required  by  REA. 
if  it  is  luiown  that  a  transaction  has 
occxured  which  affects  the  accounts  but 
the  amount  involved  in  the  transaction 
and  its  offect  upon  the  accounts  cannot 
be  determined  with  absolute  acciuacy. 
the  amount  shall  be  eeiimatod  and  such 
eaUmsted  amouiit  included  in  the 
proper  accounts. 

(2)  The  utility  is  not  required  to 
anticipate  minor  items  which  would  not 
eppreciablv  affect  the  accoimts. 

fi)  Distribution  of  pay  and  expenses  of 
employe fs.  Charges  to  electric  plant, 
operating  expense,  and  other  accounts 
for  services  and  exponses  of  employees 
engaged  in  activities  chargeable  to 
various  accounts,  such  as  construction, 
maintenance,  and  operations,  shall  be 
based  upon  the  actual  time  engaged  in 
the  respective  classes  of  work,  or  in  case 
that  method  is  impracticable,  upon  the 
basis  of  a  study  of  the  time  actually 
engaged  during  a  representative  period. 
U)  Payroll  distribution.  (1)  Underlying 
accounting  data  shall  be  maintained  so 
that  the  distribution  of  the  cost  of  lab<»' 


charged  direct  to  the  various  accounts 
%vill  be  reedily  available. 

(2)  Such  underlying  data  shall  permit 
a  reasonably  accurate  distribution  to  be 
made  of  the  cost  of  labor  charged 
initially  to  clearing  accounts  so  that  the 
total  labor  cost  may  be  classified  among 
construction,  cost  of  removal,  elec'jic 
operating  functions  (steam  generation, 
nuclear  generation,  hydraulic 
generation,  transmission,  distribution, 
etc.)  and  nonutility  operations. 

(k)  Accounting  on  an  accrual  basis. 
(1)  The  utility  is  required  to  keep  its 
accounts  on  the  accrual  basis. 

(i)  This  requires  the  inclusion,  in  its 
accounts,  of  all  known  transactions  of 
appreciable  amount  which  affect  the 
accounts. 

(ii)  If  bills  covering  such  transactions 
have  not  been  received  or  rendered,  the 
amoimts  shall  be  estimated  and 
appropriate  adjustments  made  wh  jn  the 
bills  are  received. 

(2)  When  payments  are  made  ia 
advance  for  items  such  as  insurance, 
rents,  taxes,  or  interest,  the  amount 
applicable  to  future  periods  shall  be 
charged  to  Accotmt  135,  Prepaj-mtnts, 
and  spread  over  the  periods  to  which 
applicable,  by  credits  to  Account  165, 
and  charges  to  the  accounts  appropriate 
for  the  expenditure. 

{V,  Records  for  each  plant.  (1)  Separate 
records  shall  oe  maintained  by  electric 
plant  accounts  of  the  book  cost  of  each 
plant  owned,  including  additions  by  the 
utility  to  plant  leased  from  othere.  and 
of  the  cost  of  operadng  and  maintaining 
each  plant  owned  or  operated. 

(2)  The  term  "plant'  as  used  heiein 
includes  each  generating  station  and 
each  transmission  line  or  appropriate 
group  of  transmission  hnes. 

(mj  Accounting  for  other  departments. 
(1)  If  the  utility  also  operates  other 
utility  departments,  such  as  gas  or 
water,  it  shall  keep  such  accounts  for 
the  other  departments  as  may  be 
prescribed  by  proper  authority  and  in 
the  absence  of  prescribed  accounts,  it 
shall  keep  such  accouuts  as  are  proper 
or  necessary  to  reflect  tlie  results  cf 
operating  each  such  department. 

(2)  It  is  not  intended  that  proprietary 
and  similar  accounts  which  apply  to  the 
utihty  as  a  whole  shall  be 
deoartmentahzed. 

in)  Trmisaclions  with  associated 
companies.  (1)  Each  utiUty  shall  keep  its 
accounts  and  records  so  as  to  be  able  to 
furnish  accurately  and  expeditiously 
statements  of  ell  transactions  with 
associated  companies. 

(2)  The  statements  may  be  required  to 
show  the  general  nature  of  the 
transactioDs,  the  amounts  involved 
therein  and  the  amounts  included  in 
each  account  prescribed  herein  with 
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respect  to  such  transactions. 
Transactions  with  associated  companies 
shall  be  recorded  in  the  appropriate 
accounts  for  transactions  of  the  seme 
natxire.  Nothing  herein  contained, 
however,  shall  oe  construed  as 
restraining  the  utility  from  subdividing 
accounts  for  the  purpose  of  recording 
separately  transactions  with  associated 
companies. 

(0)  Contingent  assets  and  liabilities. 
(1)  Contingent  assets  represent  a 
possible  source  of  value  to  the  utility 
contingent  upon  the  fulfillment  of 
conditions  regarded  as  imcertain. 

(2)  Contingent  liabilities  include 
items  which  may,  under  certain 
conditions,  become  obligations  of  the 
utility  but  which  are  neither  direct  nor 
assiuned  liabilities  at  the  date  of  the 
balance  sheet.  The  utility  shall  be 
prepared  to  give  a  complete  statement  of 
significant  contingent  assets  and 
Uabilities  (including  cumulative 
dividends  on  preference  stock)  in  its 
audited  financial  statements;  its  REA 
Form  7,  Financial  and  Statistical  Report, 
or  iU  REA  Form  12,  Operating  Report- 
Financial;  and  at  such  other  times  as 
may  be  requested  by  REA. 

(p)  Separate  accounts  or  records  for 
each  licensed  project.  The  accounts  or 
records  of  each  borrower  shall  be  so 
kept  as  to  show  for  each  project 
(including  piunped  storage)  under 
license: 

(1)  The  actual  legitimate  original  cost 
of  the  jproject,  including  the  original 
cost  of  the  original  project,  the  original 
cost  of  additions  thereto  and 
betterments  thereof,  and  credits  for 
property  retired  from  service,  as 
determined  under  REA's  regulations  in 
7  CFR  chapter  XVU; 

(2)  The  charges  for  operation  and 
maintenance  of  the  project  property 
directly  assignable  to  the  project; 

(3)  The  credits  and  debits  to  the 
depreciation  and  amortization  accounts, 
and  the  balances  in  such  accounts;  and 

(4)  The  credits  and  debits  to  the 
operating  revenue,  income,  and  retained 
earnings  accounts  that  can  be  identified 
with  and  directly  assigned  to  the 
project. 

Not«:  The  purpose  of  this  Instruction  it  to 
insure  that  accounta  or  records  are  currently 
maintained  by  each  borrower  from  which 
report*  may  be  made  to  REA  for  use  in 
determining  the  net  Investment  in  each 
licensed  project  The  instruction  coven  only 
the  debit  and  credit  items  appearing  in  the 
borrower's  accounts  which  may  be  IdenUfled 
with  and  assigned  directly  to  any  project.  In 
the  determination  of  the  net  Investment, 
allocations  of  items  afiecting  tht  net 
Investment  may  be  required  where  direct 
assignment  is  not  practicable. 

(q)  Long-term  debt:  premium, 
discount  and  expense,  and  gain  or  loss 


on  reacquisition — (1)  Premium,  discount 
and  expense,  (i)  A  separate  premium, 
discount  and  expense  account  shall  be 
maintained  for  each  class  and  series  of 
long-term  debt  (including  receivers' 
certificates)  issued  or  assumed  by  the 
utility. 

(ii)  The  premium  will  be  recorded  in 
Account  225,  Unamortized  Premium  on 
Long-Term  Debt,  the  discoimt  will  be 
recorded  in  Account  226,  Unamortized 
Discount  on  Long-Term  Debt— Debit, 
and  the  expense  of  issuance  shall  be 
recorded  in  Account  181,  Unamortized 
Debt  Expense. 

(iii)  Tne  premium,  discount  and 
expense  shall  be  amortized  over  the  life 
of  the  respective  issues  imder  a  plan 
which  will  distribute  the  amounts 
equitably  over  the  life  of  the  seciuities. 

(A)  The  amortization  shall  be  charged 
or  credited  on  a  monthly  basis  with  the 
amounts  relating  to  discount  and 
expense  charged  to  Account  428, 
Amortization  of  Debt  Discount  and 
Expense. 

(B)  The  amounts  relating  to  premium 
shall  be  credited  to  Account  429, 
Amortization  of  Premium  on  Debt — 
Credit. 

(2)  Reacquisition.  without  refunding. 
(i)  When  long-term  debt  is  reacquired  or 
redeemed  without  being  converted  into 
another  form  of  long-term  debt  and 
when  the  transaction  is  not  in 
connection  with  a  refunding  operation 
(primarily  redemptions  for  sinldng  fund 
purposes),  the  difference  between  the 
amount  paid  upon  reacquisition  and  the 
face  value;  plus  any  unamortized 
premium  less  any  related  unamortized 
debt  expense  and  reacquisition  costs;  or 
less  any  unamortized  discount,  related 
debt  expense  and  reacquisition  costs 
applicable  to  the  debt  redeemed,  retired 
and  cancelled,  shall  be  included  in 
Account  189,  Unamortized  Loss  on 
Reacqiiired  Debt,  or  Account  257, 
Unamortized  Gain  on  Reacquired  Debt, 
as  appropriate. 

(ii)  The  utility  shall  amortize  the 
recorded  amounts  equally  on  a  monthly 
basis  over  the  remaining  life  of  the 
respective  security  issues  (old  original 
debt). 

(iii)  The  amount  so  amortized  shall  be 
charged  to  Account  428.1,  Amortization 
of  Loss  on  Reacquired  Debt,  or  credited 
to  Accoimt  429.1,  Amortization  of  Gain 
on  Reacquired  Debt — Credit,  as 
appropriate. 

(3)  Reacquisition,  with  refunding,  (i) 
When  the  redemption  of  one  issue  or 
series  of  bonds  or  other  long-term 
obligations  is  financed  by  another  issue 
or  series  before  the  matimty  date  of  the 
first  issue,  the  difference  between  the 
amount  paid  upon  refunding  and  the 
face  value;  plus  any  imamortized 


[)remium  less  related  debt  expense  or 
ess  any  unamortized  discount  and 
related  debt  expense,  applicable  to  the 
debt  refanded,  shall  be  included  in 
Account  189,  Unamortized  Loss  on 
Reacquired  Debt,  or  Account  257, 
Unamortized  Gain  on  Reacquired  Debt, 
as  appropriate. 

(ii)  The  utility  may  elect  to  account 
for  such  amounts  as  follows: 

(A)  Write  them  off  immediately  when 
the  amounts  are  insigaificant; 

(B)  Amortize  them  oy  equal  monthly 
amoimts  over  the  remainder  of  the 
original  life  of  the  issue  retired;  or 

(C)  Amortize  them  by  equal  monthly 
amounts  over  the  life  of  the  new  issue.  • 

(iii)  Once  an  election  is  made,  it  shall 
be  applied  on  a  consistent  basis. 

(iv)  The  amounts  in  paragraphs 
(q)(3)(ii)(A).  (B),  or  (C)  of  this  section 
shall  be  charged  to  Account  428.1, 
Amortization  of  Loss  on  Reacquired 
Debt,  or  credited  to  Account  429.1, 
Amortization  of  Gain  on  Reacquired 
Debt — Credit,  as  appropriate. 

(4)  Under  methods  in  paragraphs 
(q)(3)(ii)(B)  and  (C)  of  this  section,  the 
Increase  or  reduction  in  current  income 
taxes  resulting  from  the  reacquisition 
should  be  apportioned  over  the 
remainder  of  the  original  life  of  the 
Issued  retired  or  over  the  life  of  the  new 
issue,  as  appropriate,  as  directed  mora 
specifically  in  paragraphs  (q)(5)  and  (6) 
of  this  section. 

(5)  When  the  utility  recognizes  the 
loss  in  the  year  of  reacquisition  as  a  tax 
deduction,  Account  410.1,  Provision  for 
Deferred  Income  Taxes,  Utility 
Operating  Income,  shall  be  debited  and 
Account  283,  Accimiulated  Deferred 
Income  Taxes — Other,  sWl)  be  credited 
with  the  amount  of  the  related  tax  effect, 
such  amount  to  be  allocated  to  the 
periods  affected  in  accordance  with  the 
provisions  of  Account  283. 

(6)  When  the  utility  chooses  to 
recognize  the  gain  in  the  year  of 
reacquisition  as  a  taxable  gain,  Account 
411.1,  Provision  for  Deferred  Income 
Taxe»— Credit,  Utility  Operating 
Income,  shall  be  debited  with  the 
amount  of  the  related  tax  effect,  such 
amount  to  be  allocated  to  the  periods 
affected  in  accordance  with  the 
provisions  of  Account  190, 
Accumulated  Deferred  Income  Taxes. 

(7)  When  the  utility  chooses  to  use  the 
optional  privilege  of  deferring  the  tax  on 
the  gain  attributable  to  the  reacquisition 
of  debt  by  reducing  the  depredable 
basis  of  utility  property  for  tax 
purposes,  pursuant  to  Section  108  of  the 
Internal  Revenue  Code  (26  U.S.C  108), 
the  related  tax  effects  shall  be  deferred 
as  the  income  is  recognized  for 
accounting  purposes,  and  the  deferred 
amounts  shall  be  amortized  over  the  life 
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of  the  associated  property  on  a  vintage 
year  basis. 

(i)  Account  410.1.  Provision  for 
Deferred  Income  Taxes.  Utility 
Operating  Income,  shall  be  debited,  and 
Accoxmt  282.  Accumulated  Deferred 
Income  Taxes— Other  Property,  shall  be 
credited  with  an  amount  equal  to  the 
estimated  income  tax  effect  applicable 
to  the  portion  of  the  income,  attributable 
to  reacquired  debt,  recognized  for 
accounting  purposes  diiring  the  period. 

(ii)  Account  282  shall  be  debited  and 
Account  411.1.  Provision  for  Deferred 
Income  Taxes — Credit.  Utility  Operating 
Income,  shall  be  credited  with  an 
amount  equal  to  the  estimated  income 
tax  efiects,  during  the  hfe  of  the 
property,  attributable  to  the  reduction  in 
the  depreciable  basis  for  tax  purposes. 

(8)  The  tax  effects  relating  to  gain  or 
loss  shall  be  allocated  as  above  to  utility 
operations  except  in  cases  where  a 
portion  of  the  debt  reacquired  is  directly 
applicable  to  nonutility  operations. 

(i)  In  that  event,  the  related  portion  of 
the  tax  effects  shall  be  allocated  to 
nonutility  operations. 

(ii)  Where  it  can  be  established  that 
reacquired  debt  is  generally  applicable 
to  both  utility  and  nonutility  operations, 
the  tax  effects  shall  be  allocated 
between  utility  and  nonutility 
operations  based  on  the  ratio  of  net 
investment  in  utility  plant  to  net 
investment  in  nonutinty  plant. 

(9)  Premium,  discoimt,  or  expense  on 
debt  shall  not  be  included  as  an  element 
in  the  cost  of  construction  or  acquisition 
of  property  {tangible  or  intangible). 
except  under  the  provisions  of  Account 
432,  Allowance  for  Borrowed  Fxmds 
Used  During  Construction — Credit. 

(10)  Alternate  method.  Where  a 
regulatory  authority  or  a  group  of 
regulatory  authorities  ha\'ing  prime  rate 
jurisdiction  over  the  utility  specifically 
disallows  the  rate  principle  of 
amortizing  gains  or  losses  on 
reacquisition  of  long-term  debt  without 
refunding,  and  does  not  apply  the  gain 
or  loss  to  reduce  interest  charges  in 
computing  the  allowed  rate  of  return  for 
rate  purposes,  the  following  alternate 
method  may  be  used  to  account  for 
gains  or  losses  relating  to  reacquisition 
of  lone-term  debt,  with  or  without 
refunding: 

(i)  The  difference  between  the  amount 
paid  upon  reacquisition  of  any  long- 
term  debt  and  the  face  value,  adjusted 
for  unamortized  discoimt,  expenses  or 
premium,  as  the  case  may  be.  applicable 
to  the  debt  redeemed  shsill  be 
recognized  currently  in  income  and 
recorded  in  Account  421,  Miscellaneous 
Nonoperating  Income,  or  Account  426.5, 
Other  Deductions. 


(ii)  When  this  alternate  method  of 
accounting  is  used,  the  utility  shall 
include  a  footnote  to  each  financial 
statement,  prepared  for  public  use, 
explaining  why  this  meAod  is  being 
used  along  with  the  treatment  given  for 
ratemaking  purposes. 

(r)  Comprehensive  interperiod  income 
tax  allocation.  (1)  Where  there  are 
timing  diffisrences  between  the  periods 
in  which  transactions  affect  taxable 
income  and  the  periods  in  which  they 
enter  into  the  determination  of  pretax 
accoimting  income,  the  income  tax 
effects  of  such  transactions  are  to  be 
recognized  in  the  periods  in  which  the 
differences  between  book  accounting 
income  and  taxable  income  arise  and  in 
the  periods  in  which  the  differences 
reverse  using  the  deferred  tax  method. 

12)  Comprehensive  interperiod  tax 
allocation  should  bia  followed  whenever 
transactions  enter  into  the 
determination  of  pretax  accoimting 
income  for  the  period  even  though  some 
transactions  may  affect  the 
determination  of  taxes  payable  in  a 
different  period. 

(3)  Utilities  are  not  required  to  utilize 
comprehensive  interperiod  income  tax 
allocation  until  the  deferred  income 
taxes  are  included  as  an  expense  in  the 
rate  level  by  the  regulatory  authority 
having  rate  jurisdiction  over  the  utility. 

(4)  Where  comprehensive  interperiod 
tax  allocation  accoimting  is  not 
practiced  the  utility  shall  include  as  a 
note  to  each  finandal  statement, 
prepared  for  public  use,  a  footnote 
explanation  setting  forth  the  utility's 
accounting  policies  with  respect  to 
interperiod  tax  allocation  and 
describing  the  treatment  for  rate  making 
purposes  of  the  tax  timing  differences 
by  regulatory  authorities  having  rate 
jurisdiction. 

(5)  Should  the  utility  be  subject  to 
more  than  one  agency  having  rate 
jurisdiction,  its  accounts  ^idl 
appropriately  reflect  the  ratemaking 
treatment  (deferral  or  flow  through)  of 
each  jurisdiction. 

(6)  Once  comprehensive  interperiod 
tax  allocation  has  been  initiated  either 
in  whole  or  in  part  it  shall  be  practiced 
on  a  consistent  basis  and  shall  not  be 
changed  or  discontinued  without  prior 
REA  approval. 

(7)  Tax  effects  deferred  currently  will 
be  recorded  as  deferred  debits  or 
deferred  credits  in  Accounts  190, 
Accumulated  Deferred  Income  Taxes; 
281,  Accumulated  Deferred  Income 
Taxes — ^Accelerated  Amortization 
Property:  282,  Accumulated  Defiened 
Income  Taxee— Other  Property,  and  283, 
Accumulated  Defianed  Taxes-— Other,  as 
appropriate. 


(8)  The  resulting  amounts  recorded  in 
these  accounts  shall  be  disposed  of  as 
prescribed  in  this  system  of  accounts  or 
as  otherwise  authorized  by  REA. 

(s)  Criteria  for  classifying  leases.  (1)  If. 
at  its  inception,  a  lease  meets  one  or 
more  of  the  following  criteria,  the  lease 
shall  be  classified  as  a  capital  lease: 

(i)  The  lease  transfers  ownership  of 
the  property  to  the  lessee  by  the  end  of 
the  lease  term. 

(ii)  The  lease  contains  a  bargain 
purchase  option. 

(iii)  The  lease  term  is  equal  to  75 
percent  or  more  of  the  estimated 
economic  life  of  the  leased  property. 
However,  if  the  beginning  of  the  lease 
term  falls  within  the  last  25  percent  of 
the  total  estimated  economic  Ufe  of  the 
leased  property,  including  earlier  years 
of  use,  this  criterion  shall  not  be  used 
for  purposes  of  classifying  the  lease. 

(iv)  The  present  value  at  the 
beginning  of  the  lease  term  of  the 
minimum  lease  payments,  excluding 
that  portion  of  the  payments 
representing  executory  costs  such  as 
insurance,  maintenance,  and  taxes  to  bo 
paid  by  the  lessor,  including  any  profit 
thereon,  equals  or  exceed  90  percent  of 
the  excess  of  the  hii  value  of  the  leased 
property  to  the  lessor  at  the  inception  of 
the  lease  over  any  related  investment 
tax  credit  retained  by  the  lessor  and 
expected  to  be  realized  by  lessor. 

(A)  However,  if  the  beginning  of  the 
lease  term  falls  within  the  last  25 
percent  of  the  total  estimated  economic 
life  of  the  leased  property,  including 
earlier  years  of  use.  this  criterion  shall 
not  be  used  for  purposes  of  classifying 
the  lease. 

(B)  The  lessee  utility  shall  compute 
the  present  value  of  the  minimum  lease 

Eaymants  using  its  incremental 
orrowing  rate,  unless  it  is  practicable 
for  the  utility  to  learn  the  impUdt  rate 
computed  by  the  lessor,  and  the  implicit 
rate  computed  by  the  lessor  is  less  man 
the  lessee's  incremental  borrowing  rate. 
If  both  of  those  conditions  are  met.  the 
lessee  shall  use  the  implicit  rate. 

(2)  If,  at  any  time,  the  lessee  and 
lessor  agree  to  change  the  provisions  of 
the  lease,  other  than  by  renewing  the 
lease  or  extending  its  term,  in  a  manner 
that  would  have  resulted  in  a  different 
classification  of  the  lease  under  the 
criteria  in  paragraph  (s)(l)  of  this 
section  had  the  changed  termj  been  in 
effect  at  the  inception  of  the  lease,  the 
revised  agreement  shall  be  considered 
as  a  new  agreement  over  its  term,  and 
the  criteria  in  paragraph  (s](l)  of  this 
section  shall  he  applied  for  purposes  of 
the  expiration  of  the  existing  lease  term, 
such  as  the  exerdae  of  a  lease  renewal 
option  other  than  thoee  already 
induded  in  the  lease  term,  shdl  be 
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considered  as  a  new  agreement  and 
shall  be  classified  according  to  the 
above  provision.  Changes  in  estimates 
(for  example,  changes  in  estimates  of  the 
econonic  life  or  of  the  residual  value  of 
the  leased  property)  or  changes  in 
circumstances  (for  example,  default  by 
the  lessee)  shall  not  give  rise  to  a  new 
classification  of  a  leese  for  accoimting 
purposes. 

(t)  Accounting  for  leases.  (1)  All  leases 
shall  be  classified  as  either  capital  or 
operating  leases. 

(2)  The  utility  shall  record  a  capital 
lease  as  an  asset  in  Account  101.1. 
Property  Under  Capital  Leases,  and 
Account  120.6,  Nuclear  Fuel  Under 
Capital  Lecses;  as  appropriate,  and  an 
obligation  in  Account  227,  Obligations 
Under  Capital  Leases — ^Noncunent.  or 
Accoimt  243.  Obligations  Under  Capital 
Leases— Current,  at  an  amount  equal  to 
the  present  value  at  the  beginning  of  the 
lease  term  of  minimum  lease  payments 
during  the  lease  term,  excluding  that 
portion  of  the  payments  representing 
executory  costs  such  as  insurance, 
maintenance,  and  taxes  to  be  paid  by 
the  lessor,  together  with  any  profit 
thereon.  However,  if  the  amount  so 
determined  exceeds  the  fair  value  of  the 
leased  property  at  the  inception  of  the 
lease,  the  amount  recorded  as  the  asset 
and  obligation  shall  be  the  feir  value. 

(3)  Rental  payments  on  all  leases  shall 
be  charged  to  rent  expense,  fuel 
expense,  construction  work  in  progress, 
or  other  appropriate  accounts  as  they 
become  payable. 

(4)  For  a  capital  lease,  for  each  period 
daring  the  lease  term,  the  amounts 
recorded  for  the  asset  and  obligation 
shall  be  reduced  by  an  amount  equal  to 
the  portion  of  each  lease  payment  that 
would  have  been  allocated  to  the 
reduction  of  the  obligation,  if  the 
payment  had  been  treated  as  a  payment 
on  an  Installment  obligation  (liability) 
and  allocated  between  interest  expense 
and  a  reduction  of  the  obligation  so  as 
to  produce  a  constant  periodic  rate  of 
interest  on  the  remaining  balance. 

(u)  Allowances.  (1)  Title  IV  of  the 
Clean  Air  Act  Amendments  of  1900, 
Pub.  L  101-549. 104  Stat.  2399,  2584 
(42  U.S.C  7407  and  42  U.S.C  7651), 
provides  for  the  issuance  of  allowances 
as  a  means  to  limit  the  emissions  of 
certain  airborne  pollutants  by  various 
entities,  including  utilitiet.  Utilities 
owning  allowances,  other  than  those 
acquired  for  speculative  purposes,  shall 
accoxint  for  siich  allowances  at  cost  in 
Account  158.1.  Allowance  Inventory,  or 
Account  158.2,  Allowances  Withheld, 
as  appropriate.  Allowances  acquired  far 
speculative  purposes  and  identified  as 
such  in  contemporaneous  records  at  the 


time  of  purchase  shall  be  accounted  for 
in  Accotint  124.  Other  Investments. 

(2)  When  purchased,  allowances 
become  eligible  for  use  in  different 
years,  and  the  allocation  of  the  purchase 
cost  cannot  be  determined  by  fedr  value, 
the  purchase  cost  allocated  to 
allowances  of  each  vintage  shall  be 
determined  through  use  of  a  present- 
value  based  measurement.  The  interest 
rate  used  in  the  present-value 
measurement  shall  be  the  utility's 
incremental  borrowing  rate,  in  the 
month  in  which  the  allowances  are 
acquired,  for  a  loan  with  a  term  similar 
to  the  period  that  it  will  hold  the 
allowances  and  in  an  amount  equal  to 
the  purchase  price. 

(3j  The  imoerlying  records  supporting 
Account  158.1  and  Account  158.2  shall 
be  maintained  in  sufficient  detail  so  as 
to  provide  the  number  of  allowances 
and  the  related  cost  by  vintage  year. 

(4)  Issuances  from  inventory  included 
in  Account  158.1  and  Account  158.2 
shall  be  accoimted  for  on  a  vintage  basis 
using  a  monthly  weighted-average 
method  of  cost  determination.  The  cost 
of  eligible  allowances  not  used  in  the 
currant  year  shall  be  transferred  to  the 
vintage  for  the  immediately  following 
year. 

(5)  Account  158.1  shall  be  credited 
and  Account  509,  Allowances,  debited 
so  that  the  cost  of  the  allowances  to  be 
remitted  for  the  year  is  charged  to 
expense  monthly  based  on  each  month's 
eniisslons.  This  may.  in  certain 
drcxunstances,  require  allocation  of  the 
cost  of  an  aUowance  between  months  on 
a  fractional  basis. 

(6)  In  any  period  in  which  actual 
emissions  exceed  the  amoimt  allowable 
based  on  eligible  allowances  owned,  the 
utility  shall  estimate  the  cost  to  acquire 
the  additional  allowrances  needed  and 
charge  Account  158.1  with  the 
estimated  cost.  This  estimated  cost  of 
foture  allowance  acquisitions  shall  be 
credited  to  Account  158.1  and  charged 
to  Account  509  in  the  same  accounting 
period  as  the  related  charge  to  Account 
158.1.  Should  the  actual  cost  of  these 
allowances  difiisr  from  the  estimated 
cost,  the  difiisrences  shall  be  recognized 
in  the  then-current  period's  inventory 
issuance  cost. 

(7)  Any  penalties  assessed  by  the 
Environmental  Protection  Agency  for 
the  emission  of  excess  pollutants  shall 
be  charged  to  Account  426.3,  Penalties. 

(8)  Gains  on  dispositions  of 
allowances,  other  than  allowances  held 
for  specuktive  piuposes,  shall  be 
accounted  for  as  follows.  First,  if  there 
if  uncertainty  as  to  the  regulatory 
treatment,  the  gain  ahall  be  deferred  in 
Account  254,  Other  Regulatory 
Liabilities,  pending  resolution  of  the 


uncertainty.  Second,  if  there  is  certainty 
as  to  the  existence  of  a  regulatory 
liability,  the  gain  wriU  be  credited  to 
Account  254.  with  subsequent 
recognition  in  income  when  reductions 
in  charges  to  customers  occur  or  the 
liability  is  otherwise  satisfied.  Third,  all 
other  gains  will  be  credited  to  Account 

411.8,  Gains  from  Disposition  of 
AUowances.  Losses  on  disposition  of 
allowances,  other  than  allowances  held 
for  speculative  purposes,  shall  be 
accounted  for  as  follows.  Losses  that 
qualify  as  regulatory  assets  shall  be 
charged  directly  to  Accoimt  182.3, 
Other  Regulatory  Assets.  All  other 
losses  shall  be  charged  to  Account 

411.9,  Losses  from  Disposition  of 
Allowances.  (See  the  oefinition  of 
regulatory  assets  and  liabilities.)  Gains 
or  losses  on  disposition  of  allowances 
held  for  speculative  purposes  shall  be 
recognized  in  Accoimt  421, 
Miscellaneous  Nonopenting  Income,  or 
Account  426.5,  Other  Deductions,  as 
appropriate. 

(9)  The  costs  and  benefits  of 
exchange-traded  allowance  fotures 
contracts  used  to  protect  the  utility  bom 
the  risk  of  imfavorable  price  changes 
("hedging  transactions")  shall  be 
deferred  in  Accoimt  186,  Miscellaneous 
Deferred  Debits,  or  Accoimt  253,  Other 
Deferred  Credits,  as  appropriate.  Such 
deferred  amounts  shall  be  included  in 
Account  158.1,  Allowance  Inventory,  in 
the  month  in  which  the  related 
allowances  are  acquired,  sold  or 
otherwise  disposed  of.  Where  the  costs 
or  benefits  of  nedging  transactions  are 
not  identifiable  with  specific 
allowances,  the  amounts  shall  be 
Included  in  Account  158.1  when  the 
futures  contract  is  closed.  The  costs  and 
benefits  of  exchange-traded  allowance 
futures  contracts  entered  into  as  a 
speculating  activity  shall  be  charged  or 
credited  to  Account  421,  Miscellueous 
Nonoperating  Income,  or  Account  426.5. 
Other  Deductions,  as  appropriate. 

|17C7.ie    Eleetrle  plani  knefrudtone. 

(a)  aassification  of  electric  plant  at 
effective  date  of  system  of  accounts.  (1) 
The  electric  plant  accounts  provided 
herein  are  the  same  as  those  contained 
in  the  prior  system  of  accounts  except 
for  inclusion  of  accounts  for  nuclear 
production  plant  and  some  changm  in 
classification  in  the  general  equipment 
accounts.  Except  for  these  changes,  the 
balances  in  the  various  plant  accounts, 
as  determined  under  the  prior  system  of 
accounts,  should  be  carried  forward. 
Any  remaining  balance  of  plant  which 
has  not  yet  bera  classified,  pursuant  to 
the  requirements  of  the  prior  system, 
shall  be  classified  in  aoccndance  with 
the  following  instructions. 
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(2)  The  cost  to  the  utility  of  its 
imclassiGed  plant  shall  be  ascertained 
by  analysis  of  the  utility's  records. 
Ad^stments  shall  not  be  made  to  record 
in  utility  plant  accounts  amounts 
previously  charged  to  operating 
expenses  or  to  income  deductions  in 
accordance  with  the  USoA  in  effect  at 
the  time  or  in  accordance  with  the 
discretion  of  management  as  exercised 
under  a  UScA.  or  under  accounting 
practices  previously  followed. 

(3)  The  detailed  electric  plant 
accounts  (301  to  399.  Inclusive)  shall  be 
stated  on  the  basis  of  cost  to  the  utility 
of  plant  constructed  by  it  and  the 
original  cost,  estimated  if  not  known,  of 
plant  acquired  as  an  operating  unit  or 
system.  The  difference  between  the 
original  cost,  as  above,  and  the  cost  to 
the  utility  of  electric  plant  af^er  giving 
effect  to  any  accumulated  provision  for 
depreciation  or  amortization  shall  be 
recorded  in  Account  114.  Electric  Plant 
Acquisition  Adjustments.  The  original 
cost  of  electric  plant  shall  be 
determined  by  analysis  of  the  utility's 
records  or  those  of  Uie  predecessor  or 
vendor  companies  with  respect  to 
electric  plant  previously  acquired  as 
operating  units  or  systems  and  the 
difference  between  the  original  cost  so 
determined,  less  accumulated 
provisions  for  depredation  and 
amortization  and  the  cost  to  the  utility 
with  necessary  adjustments  for 
retirements  from  date  of  acquisition, 
shall  be  entered  in  Account  114,  Electric 
Plant  Acquisition  Adjustments.  Any 
di^rence  between  the  cost  of  electric 
plant  and  its  book  cost,  when  not 
properly  includible  in  other  accounts, 
shall  be  recorded  in  Account  116,  Other 
Electric  Plant  Adjiistcients. 

Cb)  Electric  plant  to  be  recorded  at 
cost.  (1)  All  amounts  included  in  the 
accounts  for  electric  plant  acquired  as 
an  operating  unit  or  system,  except  as 
otherwise  provided  in  the  texts  of  the 
intangible  plant  accounts,  shall  be 
stated  at  the  cost  incurred  by  the  person 
who  first  devoted  the  property  to  utility 
service.  All  other  elecMc  plant  shall  be 
included  in  the  accounts  at  the  cost 
incurred  by  the  utility  except  for 
property  acquired  by  lease  which 
qualifies  as  capital  lease  property  under 
§  1767.15  (s).  Criteria  for  Qassifying 
Leases,  and  is  recorded  in  Account 
101.1,  Proi>erty  Under  Capital  Lease,  or 
Account  120.6,  Nuclear  Fuel  Under 
Capital  Leases.  Where  the  term  "cost"  is 
used  In  the  detailed  plant  accoimts.  it 
shall  have  the  meaning  stated  in  this 
paragrajph  (b). 

(zrWnen  the  consideration  given  for 
property  is  other  than  cash,  the  value  of 
sucn  consideration  shall  be  determined 
on  a  cash  basis  (see,  however,  the 


definition  of  cost  in  §  1767.10).  In  the 
entry  recording  such  transition,  the 
actual  consideration  shall  be  described 
with  sufficient  particularity  to  identify 
it.  The  utility  shall  be  prepared  to 
furnish  REA  the  particiilars  of  its 
determination  of  the  cash  value  of  the 
consideration  if  other  than  cash. 

(3)  When  propwrty  is  purchased  under 
a  plan  involving  deferred  payments,  no 
charge  shall  be  made  to  the  electric 
plant  accounts  for  interest,  insurance,  or 
other  expenditures  occasioned  solely  by 
such  form  of  pajTnenL 

(4)  The  electnc  plant  accounts  shall 
not  include  the  cost  or  other  value  of 
electric  plant  contributed  to  the 
company.  Contributions  in  the  form  of 
money  or  its  equivalent  toward  the 
construction  of  electric  plant  shall  be 
credited  to  accounts  charged  with  the 
cost  of  such  construction.  Plant 
constructed  from  contributions  of  cash 
or  its  equivalent  shall  be  shovra  as  a 
reduction  to  gross  plant  constructed 
when  assembling  cost  data  in  work 
orders  for  posting  to  plant  ledgers  of 
accounts.  The  accumulated  gross  costs 
of  plant  accumulated  in  the  work  order 
shall  be  recorded  as  a  d^it  in  the  plant 
ledger  of  accounts  along  with  the  related 
amount  of  contributions  concurrently  be 
recorded  as  a  credit. 

(c)  Components  of  construction  cost. 
The  cost  of  construction  properly 
includible  in  the  electric  plant  accounts 
shall  include,  where  applicable,  the 
direct  and  overhead  costs  as  listed  and 
defined  hereunder: 

(1)  Contract  work  includes  amounts 
paid  for  work  performed  under  contract 
by  other  companies,  firms,  or 
individuals,  costs  incident  to  the  award 
of  such  contracts,  and  the  inspection  of 
such  work. 

(2)  Labor  includes  the  pay  and 
expenses  of  employees  of  the  utility 
engaged  on  construction  work,  and 
related  workmen's  compensation 
insurance.  pajrroU  taxes,  and  similar 
items  of  expense.  It  does  not  include  the 
pay  and  ejcpenan  of  employees  which 
are  distributed  to  construction  tiutnigh 
clearing  accounts  nor  the  pay  and 
expenses  included  in  other  items 
hereunder. 

(3)  Materials  and  supplies  includes 
the  purchase  price  at  the  point  of  free 
deliveiv  plus  customs  duties,  excise 
taxes,  the  coet  of  inspection,  loading 
and  transportation,  tne  related  stores 
expenses,  and  the  cost  of  faibricated 
materials  from  the  utility's  shop.  In 
determining  the  cost  of  materials  and 
supplies  used  for  construction,  proper 
allowance  shall  be  made  for  unused 
materials  and  supplies,  for  materials 
recovered  from  temporary  structures 
used  in  performing  the  work  involved. 


and  for  discounts  allowed  and  realized 
in  the  purchase  of  materials  and 
suppUes. 

Note  The  cost  of  Indiridual  Item*  of 
equipment  of  email  value  (for  example,  SSOO 
or  less)  or  of  ihort  life,  iDcluding  tmall 
portable  tools  acd  Implements,  shall  not  be 
chai^ged  to  utility  plant  accounts  unless  the 
correctness  of  \ha  accounting  therefor  is 
verified  by  current  inventories.  The  cost  shall 
be  charged  to  the  appropriate  operating 
expense  or  clearing  accounts,  according  to 
the  use  of  such  itHms.  or,  If  such  items  an 
consumed  directly  in  construction  work,  the 
cost  shall  be  Included  as  part  of  the  coet  of 
the  construction. 

(4)  Transportation  includes  the  cost  of 
transporting  employees,  materials  and 
supplies,  tools,  purchased  aquipmeat. 
and  other  work  equipment  (when  not 
under  own  power)  to  and  from  points  of 
construction.  It  includes  amounts  paid 
to  others  as  well  as  the  cost  of  operating 
the  utility's  own  transportation 
eouipment  (See  Item  in  paragraph  (c)(S) 
of  this  section.) 

(5)  Special  machine  service  includes 
the  cost  of  labor  (optional),  materials 
and  supplies,  depreciation,  and  other 
expenses  incurred  In  the  maintenance, 
operation  and  use  of  special  machines, 
such  as  steam  shovels,  pile  driven, 
derricks,  ditchen,  scraoere.  material 
unloaden.  and  other  laoor  saving 
machines;  also  expenditures  for  rental, 
maintenance  and  operation  of  machines 
of  othera.  It  does  not  include  the  cost  of 
small  tools  and  other  individual  items 
of  small  value  or  short  life  which  are 
included  in  the  cost  of  materials  and 
supplies.  (See  Item  in  paragraph  (c)(3)  of 
this  section.)  When  a  particular 
construction  job  requires  the  use  for  an 
extended  period  of  time  of  special 
machines,  transportation  or  other 
equipment,  the  net  book  cost  thereof, 
less  the  appraised  or  salvage  value  at 
time  of  release  from  the  job,  shall  be 
include  in  the  cost  of  construction. 

(6)  Shop  senice  includes  the 
proportion  of  the  expense  of  the  utility's 
shop  departmmt  assignable  to 
construction  work  except  thit  the  cost 
of  fabricated  materials  from  the  utility's 
shop  shall  be  included  in  "materials 
and  supplies." 

(7)  nrytection  includes  the  cost  of 
protecting  the  utility's  property  from 
fire  or  other  casualties  and  the  cost  of 
preventing  damages  to  othera.  or  to  the 
property  of  othera.  including  payments 
for  discovery  or  extinguishment  of  fires, 
coet  of  apprehending  and  prosecuting 
incendiaries,  witness  fees  in  relation 
thereto,  amounts  paid  to  munidpahties 
and  othera  for  fire  protection,  and  other 
analogous  items  of  expenditiues  in 
connectioo  with  construction  work. 

(8)  Injuries  and  damages  Includes 
expenditures  or  losses  in  connection 
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with  construction  work  on  account  of 
injuries  to  persons  and  damages  to  the 
property  of  others:  also  the  cost  of 
investigation  of  and  defense  against 
actions  for  such  injuries  and  damages. 
Insurance  recovered  or  recoverable  on 
account  of  compensation  paid  for 
injuries  to  persons  incident  to 
construction  shall  be  credited  to  the 
account  or  accounts  to  which  such 
compensation  is  charged.  Insurance 
recovered  or  recoverable  on  accoimt  of 
property  damages  incident  to 
construction  shall  be  credited  to  the 
account  or  accounts  charged  with  the 
cost  of  the  damages. 

(9)  Privileges  and  permits  includes 
pajmaents  for  and  expenses  incurred  in 
securing  temporary  privileges,  permits 
or  rights  in  connection  with 
construction  work,  such  as  for  the  use 
of  private  or  public  property,  streets,  or 
highways,  but  it  does  not  include  rents, 
or  amounts  chargeable  as  franchises  and 
consents  for  which  see  Account  302, 
Franchises  and  Consents. 

(10)  Rents  includes  amounts  paid  for 
the  use  of  construction  quarters  and 
office  space  occupied  by  construction 
forces  and  amounts  properly  includible 
in  construction  costs  for  such  fodlities 
jointly  used. 


(11)  Engineers  and  supervision 
includes  the  portion  of  the  pay  and 
expenses  of  engineers,  surveyors, 
draftsmen,  inspectors,  superintendents 
and  their  assistants  applicable  to 
construction  work. 

(12)  General  administration 
capitalized  includes  the  portion  of  the 
pay  and  expenses  of  the  general  officers 
and  administrative  and  general 
expenses  applicable  to  construction 
work. 

(13)  Engineering  services  includes 
amoimts  paid  to  other  companies,  firms, 
or  individuals  engaged  by  tne  utility  to 
plan,  design,  prepare  estimates, 
supervise,  Inspect,  or  give  general 
advice  and  assistance  in  connection 
with  construction  work, 

(14)  Insurance  includes  premiums 
paid  or  amounts  provided  or  reserved  as 
self-insurance  for  the  protection  against 
loss  and  damages  in  coimection  with 
construction,  by  fire  or  other  casualty, 
injuries  or  deaths  of  persons  other  than 
employees,  damages  to  property  of 
others,  defalcation  of  employees  and 
agents,  and  the  nonperformance  of 
contractiial  obligations  of  others.  It  does 
not  include  workmen's  compensation  or 
similar  insurance  on  employees 
Included  as  "labor"  in  Item  in 
paragraph  (c)(2]  of  this  section. 


(15)  Law  expenditures  includes  the 
general  law  expenditures  innirred  in 
connection  with  construction  and  the 
court  and  legal  costs  directly  related 
thereto,  other  than  law  expenses 
included  in  "Protection,"  Item  in 
paragraph  (c)(7)  of  this  section,  and  in 
Injuries  and  damages.  Item  in  paragraph 
{c)(8)  of  this  section. 

(16)  Taxes  includes  taxes  on  physical 
property  (including  land)  during  the 
period  of  construction  and  other  taxes 
properly  includible  in  construction 
costs  before  the  facilities  become 
available  for  service. 

(17)  Allowance  for  funds  used  during 
construction  includes  the  net  cost  for 
the  period  of  construction  of  borrowed 
funds  used  for  construction  purposes 
and  a  reasonable  rate  on  other  funds 
when  so  used,  not  to  exceed,  without 
prior  approval  of  REA,  allowances 
computed  in  accordance  with  the 
formula  prescribed  in  Item  in  paragraph 
(c)(17)(i)  of  this  section.  No  allowance 
for  funds  used  during  construction 
charges  shall  be  included  in  these 
accounts  upon  expenditiires  for 
construction  projects  which  have  been 
abandoned. 

(i)  The  formula  and  elements  for  the 
computation  of  the  allowance  for  funds 
used  during  construction  shall  be: 


L      WJL\D+P+C/     Vd+p+c/J 


Where: 

At  ■  GroM  allowance  for  boirowed  funds  used 

during  construction  rate. 
Ac  ■  Allowance  for  other  funds  used  during 

coastruction  rate. 
S  ■  Average  thort-term  debt 
s  ■  Short -term  debt  interest  rate. 
D  ■  Long-term  debt 
d  -  Long-term  debt  interest  rate. 
P  ■  Preferred  stock. 
p  ■  Preferred  stock  cost  rate. 
C«  Patronage  capital  assigned. 
caEntit>''3  incremental  borrowing  rate. 
W  ■  Averagx  balance  in  construction  work  in 

progress  plus  nuclear  fuel  In  process  of 

refinement,  conversion,  enrichment,  and 

fabrication. 

(ii)  The  rate  shall  be  determined 
annually. 

(A)  The  balance  for  long-term  debt, 
preferred  stock,  and  patronage  capital 
assigned  shall  be  the  actual  book 
balances  as  of  the  end  of  the  prior  year. 


(B)  The  cost  rate  for  long-term  debt 
and  prefaned  stock  shall  bis  the 
weighted  average  cost. 

(C)  The  cost  rate  for  patronage  capital 
assigned  shall  be  the  entity's 
incremental  borrowing  rate. 

(D)  The  short-term  debt  balances  and 
related  cost  and  the  average  balance  for 
construction  work  in  progress  plus 
nuclear  fuel  in  process  ofrefinement, 
conversion,  enrichment,  and  fabrication 
shall  be  estimated  for  the  ctuient  year 
with  appropriate  adjustments  as  actual 
data  becomes  available. 

Note:  When  only  a  portion  of  a  plant  or 
project  is  placed  In  operation  or  is  completed 
and  ready  for  service  but  the  construction 
work  as  a  whole  is  Incomplete,  that  port  of 
the  cost  of  the  property  placed  in  operation 
or  ready  fat  service  shall  be  treated  as 
"Electric  Plant  in  Service,"  and  an  allowance 
for  funds  used  during  construction  thereon  as 


a  charge  to  construction  shall  cease. 
Allowance  for  funds  used  during 
constiuctlon  on  that  part  of  the  cost  of  the 
plant  which  Is  incomplete  may  continue  to 
be  charged  to  construction  until  such  time  as 
it  is  placed  in  operation  or  is  ready  for 
service,  except  as  limited  in  Item  in 
paragraph  (c)(17)  of  this  section. 

(18)  Earnings  and  expenses  during 
construction.  The  earnings  and 
expenses  during  construction  shall 
constitute  a  component  of  construction 
costs. 

(i)  The  earnings  shall  include 
revenues  received  or  earned  for  power 
produced  by  generating  plants  during 
the  construction  period  and  sold  or  used 
by  the  utility. 

(A)  Where  such  power  is  sold  to  an 
independent  purchaser  before 
intermingling  with  power  generated  by 
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otber  plants,  the  credit  shall  consist  of 
the  selling  price  of  the  energy. 

(B)  Where  the  power  generated  by  a 
plant  under  construction  is  delivered  to 
the  utility's  electric  system  for 
distribution  and  sale,  or  is  delivered  to 
an  associated  company,  or  is  delivered 
to  and  used  by  the  utility  for  purposes 
other  than  distribution  and  sale  (for 
manufacturing  or  industrial  use,  for 
example),  the  credit  shall  be  the  fair 
value  of  the  energy  so  delivered. 

(C)  Revenue  shall  also  include  rentals 
for  lands,  buildings,  and  other  property, 
and  miscellaneous  receipts  not  properly 
includible  in  other  accounts. 

(il)  Expenses  shall  consist  of  the  cost 
of  operating  the  power  plant,  and  other 
costs  incident  to  the  production  and 
delivery  of  the  power  for  which 
construction  is  credited  under 
paragraph  (c)(18)(i)  of  this  section, 
including  the  cost  of  repairs  and  other 
expenses  of  operating  and  maintaining 
lands,  buildings,  and  other  property, 
and  other  miscellaneous  and  like 
expenses  not  properly  includible  in 
other  accounts. 

(19)  Training  costs,  (i)  When  it  is 
necessary  that  employees  be  trained  to 
operate  or  maintAjn  plant  facilities  that 
are  being  constructed  and  such  facilities 
are  not  conventional  in  natiue,  or  are 
new  to  the  company's  operations,  these 
costB  may  be  capitalized  as  a  component 
of  construction  cost 

(ii)  Once  plant  is  placed  in  service, 
the  capitalization  of  training  costs  shall 
cease  and  subsequent  training  costs 
shall  be  expensed.  (See  §  1767.17  (d).) 

(20)  Studies,  (i)  Studies  include  the 
costs  of  studies  such  as  nuclear 
operational,  safety,  or  seismic  studies, 
or  environmental  studies  mandated  by 
regulatory  bodies  relative  to  plant  imder 
construction. 

(ii)  Studies  relative  to  facilities  in 
service  shall  be  charged  to  Account  183, 
Preliminary  Survey  and  Investigation 
Charges. 

(d)  Overhead  construction  costs.  (1) 
All  overhead  construction  costs,  such  as 
engineering,  supervision,  general  office 
salaries  and  expenses,  construction 
engineering  end  supervision  performed 
by  others  than  the  accounting  utility, 
law  expenses,  insurance,  injuries  and 
damages,  relief  and  pensions,  taxes  and 
interest,  shall  be  charged  to  particular 
jobs  or  units  on  the  basis  of  the  amoimts 
of  such  overheads  reasonably  applicable 
thereto,  to  the  end  that  each  job  or  unit 
shall  bear  its  equitable  proportion  of 
such  costs  and  that  the  entire  cost  of  the 
unit,  both  direct  and  overhead,  shall  be 
deducted  from  the  plant  accounts  as  the 
time  the  property  is  retired. 

(2)  As  tar  as  practicable,  the 
determination  of  payroll  charges 


includible  in  construction  overheads 
shall  be  based  on  time  card  distributions 
thereof. 

(i)  Where  this  procedure  is 
impractical,  special  studies  shall  be 
made  periodically  of  the  time  of 
supervisory  employees  devoted  to 
construction  activities  to  the  end  that 
only  such  overhead  costs  as  have  a 
definite  relation  to  construction  shall  be 
capitahzed. 

lii)  The  addition  to  direct 
constructian  cost  of  arbitrary 
percentages  or  amounts  to  cover 
assimied  overhead  costs  is  not 
permitted. 

(3)  The  records  supporting  the  entries 
for  overhead  constructions  costs  shall  be 
so  kept  as  to  show: 

(i)  The  total  amount  of  each  overhead 
for  each  year; 

(ii)  The  nature  and  amount  of  each 
overhead  expenditure  charged  to  each 
construction  woric  order  and  to  each 
electricplant  account;  and 

(lii)  The  bases  of  distribution  of  such 
costs. 

(e)  Electric  plant  purchased  or  sold. 
(1)  When  electric  plant  constituting  an 
operating  unit  or  system  is  acquired  by 

Eurchase.  merger,  consoUdation. 
quidation.  or  otherwise,  after  the 
effective  date  of  this  system  of  accounts, 
the  costs  of  acquisition,  including 
expenses  incidental  thereto  properly 
includible  in  electric  plant,  shall  be 
charged  to  Account  102,  Electric  Plant 
Purchased  or  Sold. 

(2)  The  accounting  for  the  acquisition 
shall  then  be  completed  as  follows: 

(i)  The  original  cost  of  plant, 
estimated  if  not  known,  shall  be 
credited  to  Account  102,  Electric  Plant 
Purchased  or  Sold,  and  concurrently 
charged  to  the  appropriate  electric  plant 
in  service  eccoimts  and  to  Account  104. 
Electric  Plant  Leased  to  Others;  Account 
105,  Electric  Plant  Held  for  Future  Use; 
and  Account  107,  Construction  Work  in 
I*rogre8»— Electric,  as  appropriate. 

(il)  The  depreciation  and  amortization 
applicable  to  the  original  cost  of  the 
properties  purchased  shall  be  charged  to 
Account  102,  Electric  Plant  Purchased 
or  Sold,  and  concurrentiy  credited  to 
the  appropriate  account  for  accumulated 
provision  for  depredation  or 
amortization. 

(iii)  The  cost  to  the  utility  of  any 
property  includible  in  Account  121, 
Nonutiiity  Property,  shall  be  transferred 
thereto. 

(iv)  The  amount  remaining  in 
Account  102,  Electric  Plant  Purchased 
or  Sold,  shall  then  be  closed  to  Account 
114,  Electric  Plant  Acquisition 
Adjustments. 

(3)  If  property  acquired  in  the 
purchase  of  an  opwating  unit  or  system 


is  in  such  pbjrsical  condition  vdien 
acquired  that  it  is  necessary  to 
substantially  rehabilitate  it  in  order  to 
bring  the  property  up  tolhe  standards 
of  the  utility,  the  cost  of  such  work, 
except  replacements,  shall  be  accoimted 
for  as  a  part  of  the  purchase  price  of  the 
property. 

(4)  When  any  property  ac«juired  as  an 
operating  unit  or  system  includes 
duplicate  or  other  plant  which  will  be 
retired  by  the  accounting  utihty  in  the 
reconstruction  of  the  acqiilred  property 
or  its  consolidation  with  previously 
owned  property,  the  proposed 
accounting  ha  such  property  shall  be 
presented  to  REA. 

(5)  In  connection  with  the  acquisition 
of  electric  plant  constituting  an 
operating  unit  or  system,  the  utiUty 
shall  procure,  if  possible,  all  existing 
records  relating  to  the  property  acouired 
or  certified  copies  thereof,  ana  shall 
preserve  such  records  in  conformity 
with  regulations  or  practices  governing 
the  preservation  of  records  of  its  own 
construction. 

(6)  When  electric  plant  constituting 
an  operating  unit  or  system  is  sold, 
conveyed,  or  transferred  to  another  by 
sale,  merger,  consolidation,  or 
otherwise,  the  book  cost  of  the  property 
sold  or  transferred  tc  another  shall  be 
credited  to  the  appropriate  utility  plant 
accoimts,  including  amounts  carried  in 
Account  114.  Electiic  Plant  Acquisition 
Adjustments,  and  the  amounts 
(estimated  if  not  known)  carried  with 
respect  thereto  in  the  accounts  for 
accumulated  provision  for  depreciation 
and  amortization  and  in  Aocoxmt  252. 
Customer  Advances  for  Construction, 
shall  be  charged  to  such  accounts  and 
contra  entries  made  to  Account  102, 
Electric  Plant  Purchased  or  Sold.  Unless 
otherwise  ordered  by  REA,  the 
difference,  if  any,  between: 

(i)  The  net  amount  of  debits  and 
credits,  and 

(U)  The  consideration  received  for  the 
property  (less  commissions  and  other 
expenses  of  making  the  sale)  shall  be 
included  in  Account  421.1,  Gain  on 
Disposition  of  Prop>erty.  or  Account 
421.2,  Loss  on  Disposition  of  Property. 
(See  Account  102,  Electric  Plant 
Purchased  or  Sold.) 

Note:  In  cases  where  ■nH«*<nfl  utUitiai 
mei;ge  or  consolidate  because  c^  financial  cr 
operating  reasons  or  auitutory  raquirementj 
rather  than  u  a  means  of  transfening  title  of 
purchased  properties  to  ■  new  owner,  the 
accounts  of  the  constituent  utihties,  with  the 
approval  of  REA,  may  be  combined.  In  the 
event  original  cost  has  not  been  detennined. 
the  lasulting  utility  shall  proceed  to 
detHmine  such  cost  as  outlined  herein. 

(f)  Expenditures  on  leased  property. 
(1)  The  cost  of  substantial  initial 
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improvements  (including  repairs, 
rearrangements,  additions,  and 
betterments)  made  in  tbe  course  of 

f)reparing  for  utility  service  property 
eased  for  a  period  of  more  than  one 
year,  and  the  cost  of  subsequent 
substantial  additions,  replacements,  or 
betterments  to  such  property,  shall  be 
charged  to  the  electric  plant  account 
appropriate  for  the  class  of  property 
leased. 

(i)  If  the  service  life  of  the 
improvements  is  terminable  by  action  of 
the  ttose.  the  cost,  less  net  salvage,  of 
the  improvements  shall  be  spread  over 
the  life  of  the  lease  by  charges  to 
Accoxmt  404,  Amortization  of  Limited- 
Term  Electric  Plant. 

(ii)  If  the  service  life  is  not  terminated 
by  action  of  the  lease  but  by 
depreciation  proper,  the  cost  of  the 
improvements,  less  net  salvage,  shall  be 
accounted  for  as  depreciable  plant.  The 
provisions  of  (1)  are  applicable  to 
property  leased  under  either  capital 
leases  or  operating  leases. 

(2)  If  improvements  made  to  property 
leased  for  a  period  of  more  than  one 
year  are  of  relatively  minor  cost,  or  if 
the  lease  is  for  a  period  of  not  more  than 
one  vear,  the  cost  of  the  improvements 
shall  be  charged  to  the  account  in  which 
the  rent  is  included,  either  directly  or  by 
amortization  thereof. 

(g)  Land  and  land  rights.  (1)  The 
accounts  for  land  and  land  rights  shall 
include  the  cost  of  land  owned  in  fee  by 
the  utility  and  rights,  interests,  and 
privileges  held  by  the  utiUty  in  land 
owned  by  others,  such  as  leaseholds, 
easements,  water  and  water  power 
rights,  diversion  rights,  submersion 
rights,  rights-of-way,  and  other  like 
interests  in  land. 

(i)  Do  not  include  in  the  accounts  for 
land  and  land  rights  and  rights-of-way 
costs  incurred  in  connection  with  first 
clearing  and  grading  of  land  and  rights- 
of-way  and  the  damage  costs  associated 
with  the  construction  and  installation  of 
plant. 

(ii)  Such  costs  shall  be  included  in  the 
appropriate  plant  accounts  directly 
benefited. 

(2)  Where  special  assessments  for 
public  Improvements  provide  for 
deferred  payments,  the  full  amount  of 
the  assessments  shall  be  charged  to  the 
appropriate  land  account  and  the 
xmpaid  balance  shall  be  carried  in  an 
appropriate  liability  account. 

(i)  Interest  on  unpaid  balances  shall 
be  charged  to  the  appropriate  interest 
account. 

(ii)  If  any  part  of  the  cost  of  public 
Improvements  is  included  in  the  general 
tax  levy,  the  amount  thereof  shall  be 
charged  to  the  appropriate  tax  account. 


(3)  The  net  profit  from  the  sale  of 
timber,  cord  wood,  sand,  gravel,  other 
resources  or  other  property  acquired 
Mrlth  the  rights-of-way  or  other  lands 
shall  be  credited  to  the  appropriate 

f>lant  accounts  to  which  related.  Where 
and  is  held  for  a  considerable  period  of 
time  and  timber  and  other  natural 
resources  on  the  land  at  the  time  of 
purchase  increase  In  value,  the  net 
profit  (after  giving  effect  to  the  cost  of 
the  natural  resources)  from  the  sale  of 
timber  or  its  products  or  other  natural 
resouJX»s  shall  be  credited  to  the 
appropriate  utihty  operating  income 
account  when  such  land  has  been 
recorded  in  Account  105.  Electric  Plant 
Held  for  Future  Use.  or  classified  as 
plant  in  service,  otherwise  to  Account 
421,  Miscellaneous  Nonoperating 
Income. 

(4)  Separate  entries  shall  be  made  for 
the  acquisition,  transfer,  or  retirement  of 
each  parcel  of  land,  and  each  land  right 
(except  rights-of-way  for  distribution 
lines),  or  water  right,  having  a  life  of 
more  than  one  year. 

(i)  A  record  shall  be  maintained 
shoMring  the  nature  of  ownership,  full 
legal  description,  area,  map  reference, 
purpose  for  which  used,  dty,  county, 
and  tax  district  on  which  situated,  from 
whom  purchased  or  to  whom  sold, 
payment  given  or  received,  other  costs, 
contract  date  and  number,  date  of 
recording  of  deed,  and  book  and  page  of 
record. 

(ii)  Entries  transferring  or  retiring  land 
or  land  rights  shall  refer  to  the  original 
entrv  recording  its  acquisition. 

(Sj  Any  difference  between  the 
amount  received  from  the  sale  of  land 
or  land  rights,  less  agents'  commissions 
and  other  costs  incident  to  the  sale,  and 
the  book  cost  of  such  land  or  rights, 
shall  be  included  in  Accoimt  411.6, 
Gains  from  Disposition  of  Utility  Plant, 
or  411.7,  Losses  from  Disposition  of 
Utility  Plant,  when  such  property  has 
been  recorded  in  Account  105,  Electric 
Plant  Held  for  Future  Use,  otherwise  to 
Accoimt  421.1,  Gain  on  Disposition  of 
Property,  or  421.2,  Loss  on  Disposition 
of  Property,  as  appropriate,  unless  a 
reserve  therefor  bas  been  authorized  and 
provided.  Appropriate  adjustjnents  of 
the  accounts  shall  be  made  with  respect 
to  any  structures  or  improvements 
located  on  land  sold. 

(6)  The  cost  of  buildings  and  other 
improvements  (other  than  public 
improvements)  shall  not  be  included  in 
the  land  accoimts.  If,  at  the  time  of 
acquisition  of  an  interest  in  land,  such 
interest  extends  to  buildings  or  other 
improvements  (other  than  public 
improvements)  which  are  men  devoted 
to  utility  operations,  the  land  and 
Improvements  shall  be  separately 


appraised  and  a  cost  allocated  to  land 
and  buildings  or  improvements  on  the 
basis  of  the  appraisals.  If  the 
improvements  are  removed  or  wrecked 
without  being  used  in  operations,  the 
cost  of  removing  or  wrecking  shall  be 
charged  and  the  salvage  credited  to  the 
account  in  which  the  cost  of  land  is 
recorded. 

(7)  When  the  purchase  of  land  for 
electric  operations  req\iires  the  purchase 
of  more  land  than  needed  for  such 
piuposes,  the  charge  to  the  specific  land 
account  shall  be  based  upon  the  cost  of 
the  land  purchased,  less  the  fair  market 
value  of  that  portion  of  the  land  which 
is  not  to  be  used  in  utility  operations. 
The  portion  of  the  cost  measured  by  the 
fair  market  value  of  the  land  not  to  be 
used  shall  be  included  in  Account  105, 
Electric  Plant  Held  for  Future  Use,  or 
Account  121,  NonutiUty  Property,  as 
appropriate. 

(8)  Provisions  shall  be  made  for 
amortizing  amounts  carried  in  the 
accounts  for  limited-term  interest  in 
land  so  as  to  apportion  equitably  the 
cost  of  each  interest  over  the  life  thereof. 
(See  Account  111,  Acomiulated 
Provision  for  Amortization  of  Electric 
Utility  Plant,  and  Account  404, 
Amortization  of  Limited-Term  Electric 
Plant.) 

(g)  The  items  of  cost  to  be  included 
in  the  accounts  for  land  and  land  rights 
are  as  follows: 

(i)  Bidkheads,  buried,  not  requiring 
maintenance  or  replacement; 

(ii)  First  cost  of  acquisition  including 
mortgages  and  other  liens  assimied  (but 
not  subsequent  interest  thereon); 

(iii)  Condemnation  proceedings, 
including  court  and  coimsel  costs; 

(iv)  Consents  and  abutting  damages; 

(v)  Conveyancers'  and  notaries'lfees; 

(vi)  Fees,  commissions,  and  salaries  to 
brokers,  agents,  and  other  in  connection 
with  the  acquisition  of  the  land  or  land 
rights; 

(vii)  Leases,  cost  of  voiding  upon 
purchase  to  seaire  possession  of  land; 

(viii)  Removing,  relocating,  or 
reconstructing  property  of  others,  such 
as  buildings,  highways,  railroads, 
bridges,  cemeteries,  churches,  telephone 
and  power  lines,  etc.,  in  order  to  acquire 
quiet  possession; 

(ix)  Retaining  walls  unless  identified 
with  structuros; 

(x)  Special  assessments  levied  by 
public  authorities  for  public 
improvements  on  the  oasis  of  benefits 
for  new  roads,  new  bridges,  new  sewers, 
new  curbing,  new  pavements,  and  other 

f>ublic  improvements,  but  not  taxes 
evied  to  provide  for  the  maintenance  of 
such  improvements; 

(xi)  Surveys  in  connection  with  the 
acquisition,  but  not  amounts  paid  for 
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topographical  surveys  and  maps  where 
such  cost&  are  attributable  to  structures 
or  plant  equipment  erected  or  to  be 
erected  or  installed  on  such  land, 

(xii)  Taxes  assumed,  accrued  to  date 
of  transfer  of  title; 

(xiii)  Title,  examining,  clearing, 
insuring,  and  registering  in  connection 
with  the  acquisition  and  defending 
against  claims  relating  to  the  period 
prior  to  the  acquisition; 

(xiv)  Appraisals  prior  to  closing  title; 

(xv)  Cost  of  dealing  with  distributees 
or  legatees  residing  outside  of  the  state 
or  county,  such  as  recording  power  of 
attorney,  recording  will  or 
exemplification  of  will,  recording 
satisfaction  of  state  tax; 

(xvi)  Filing  satisfaction  of  mortgage; 

(xvii)  Documentary  stamps; 

(xv'i:i)  Photographs  of  property  at 
acquisition; 

(xixj  Fees  and  expenses  incurred  in 
the  acquisition  of  water  rights  and 
grants; 

(xx)  Cost  of  fill  to  extend  bulkhead 
line  over  land  under  water,  where 
riparian  rights  are  held,  which  is  not 
occasioned  by  the  erection  of  a 
structure; 

(xxi)  Sidewalks  and  curbs  constructed 
by  the  utility  on  public  property;  and 

(xxii)  Labor  and  expenses  in 
connection  with  securing  rights  of  way, 
where  performed  by  company 
emplovees  and  company  agents. 

(h)  Structures  ana  improvements.  (1) 
The  accounts  for  structures  and 
improvements  shall  include  the  cost  of 
all  buildings  and  facilities  to  house, 
support,  or  safeguard  property  or 
persons,  including  all  fixtures 
permanently  attached  to  and  made  a 
part  of  buildings  and  which  cannot  be 
removed  therefitim  without  cutting  into 
the  walls,  ceilings,  or  floors,  or  without 
in  some  way  impairing  the  buildings, 
and  improvements  of  a  permanent 
character  on  or  to  land. 

(2)  Also  Include  those  costs  incurred 
in  connection  with  the  first  clearing  and 
grading  of  land  and  rights-of-way  and 
the  damage  costs  associated  with 
consLmction  and  installation  of  plant. 

(3)  The  cost  of  specially  provided 
foundations  not  intended  to  outlast  the 
machinery  or  apparatus  for  which 
provided,  and  the  cost  of  angle  irons, 
and  castings  installed  at  the  base  of  an 
item  of  equipment,  shall  be  charged  to 
the  same  accotint  as  the  cost  of  the 
machinery,  apparatus,  or  eqiiipment. 

(4)  Minor  buildings  and  structures, 
such  as  valve  towers,  patrolmen's 
towers,  telephone  stations,  fish  and 
wildlife,  and  recreation  facilities  which 
are  used  directly  in  connection  with  or 
form  a  part  of  a  reservoir,  dam  or 
waterway  shall  be  considered  a  part  of 


the  facility  in  coimection  with  which 
constructed  or  operated  and  the  cost 
thereof  accounted  for  accordingly. 

(5)  Where  furnaces  and  boilers  are 
used  primarily  for  furnishing  steam  for 
some  particular  department  and  only 
incidentally  for  funiishing  steam  for 
heating  a  building  and  operating  the 
equipment  therein,  the  entire  cost  of 
such  furnaces  and  boilers  shall  be 
charged  to  the  appropriate  plant 
account,  and  no  part  to  the  building 
accoiint. 

(6)  VVhere  the  structure  of  a  dam 
forms  also  the  foundation  of  the  power 
plant  building,  such  foundation  shall  be 
considered  a  part  of  the  dam. 

(7)  The  cost  of  disposing  of  materials 
excavated  in  connection  with 
construction  of  structures  shall  be 
considered  as  a  part  of  the  cost  of  such 
work,  except  when  such  material  is 
used  for  filling,  the  cost  of  loading, 
hauling,  and  dumping  shall  be  equitably 
apportioned  between  the  work  in 
connection  with  which  the  removal 
occurs  and  the  work  in  connection  with 
which  the  material  is  used;  and  when 
such  material  is  sold,  the  net  amoimt 
realized  from  such  sales  shall  be 
credited  to  the  work  in  connection  with 
which  the  removal  occurs.  If  the  amoimt 
realized  from  the  sale  of  excavated 
materials  exceeds  the  removal  costs  and 
the  costs  in  connection  with  the  sale, 
the  excess  shall  be  credited  to  the  land 
account  in  which  the  site  is  carried. 

(8)  Lighting  or  other  fixtxires 
temporarily  attached  to  building  for 
purposes  of  display  or  demonstration 
shall  not  be  included  in  the  cost  of  the 
building  but  In  the  appropriate 
equipment  account. 

(9)  The  items  of  cost  to  be  included 
in  the  accounts  for  structiu^s  and 
improvements  are  as  follows: 

(i)  Architects'  plans  and  specifications 
including  supervision; 

(ii)  Ash  pits  (when  located  within  the 
building); 

(iii)  Athletic  field  structures  and 
improvements;. 

(iv)  Boilers,  furnaces,  piping,  wiring, 
fixtures,  and  machinery  for  heating, 
lighting,  signaling,  ventilating,  and  air 
conditioning  systems,  plumbing, 
vacuiun  cleaning  systems,  incinerator 
and  smoke  pipe,  flues,  etc; 

(v)  Bulkheads,  including  dredging, 
riprap  fill,  piling,  decking,  concrete, 
fenders,  etc.,  when  exposed  and  subject 
to  maintenance  and  replacement; 

(vi)  Chimneys; 

(vii)  Coal  bins  and  bunkers: 

(viii)  Commissions  and  fees  to 
brokers,  agents,  architects  and  others; 

(Ix)  Conduit  (not  to  be  removed)  with 
its  contents; 


(x)  Damages  to  abutting  property 
duringconstruction; 

(xi)Docks; 

(xii)  Door  checks  and  door  stops: 

(xiii)  Drainage  and  sewerage  systems; 

(xiv)  Elevators,  cranes,  hoists,  etc., 
and  the  machinery  for  0]>erating  them; 

(xv)  Excavation,  including  shoring, 
bracing,  bridging,  refill  and  disposal  of 
excess  excavated  material,  cofferdams 
around  foundation,  pumping  water  from 
cofferdams  during  construction  and  test 
borings; 

(xvi)  Fences  and  fence  curbe  (not 
including  protective  fences  isolating 
items  of  equipment,  which  shall  be 
charged  to  the  appropriate  equipment 
accounts): 

(xvii)  Fire  protection  systems  when 
forming  a  part  of  a  structure: 

(xviii)  Flagpole: 

(xix)  Floor  covering  (permanently 
attached): 

(xx)  Foundations  and  piers  for 
machinery,  constructed  as  a  permanent. 

E art  of  a  building  or  other  item  listed 
erein; 

(xxi)  Grading  and  clearing  when 
directly  occasioned  by  the  building  of  a 
struct\ire; 

(xxii)  Intrasite  communication 
system,  poles,  pole  fixtures,  wires,  and 
cable; 

(xxiii)  Landscaping,  lawns,  shrubbery, 
etc.; 

(xxiv)  Leases,  voiding  upon  purchase 
to  secure  possession  of  structures; 

(xxv)  Leased  property,  expenditures 
on; 

.  (xxvi)  Lighting  fixtures  and  outside 
hghting  system; 

(xxvii)  Mailchutes  when  part  of  a 
building; 

(xxviii)  Marquee,  permanently 
attached  to  the  building; 

(xxix)  Fainting,  first  cost; 

(xxx)  Permanent  paving,  concrete, 
brick,  flagstone,  asphalt,  etc.,  within  the 
property  lines; 

(xxxi)  Partitions,  including  movable: 

(xxxii)  Permits  and  privileges; 

(xxxiii)  Platforms,  railings  and 
gratings  when  constructed  as  a  part  of 
a  structure; 

(xxxiv)  Power  boards  for  services  to  a 
building; 

(xxxvl  Refrigerating  systems  for 
general  use; 

(xxxvl)  Retaining  walls  except  when 
identified  with  land; 

(xxxvii)  Roadways,  railroads,  bridges, 
and  trestles  intrasite  except  railroads 
provided  for  in  equipment  accounts: 

(xxxviii)  Roofs; 

(xxxix)  Scales,  connected  to  and 
forming  a  part  of  a  structure; 

(xl)  Screens; 

(xh)  Sewer  systems,  for  general  use; 

(xiii)  Sidewalks,  culverts,  curbs  and 
streets  constructed  by  the  utility  on  its 
property; 
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(xliii)  Sprinkling  systems; 

(xliv)  Sump  pumps  and  pits; 

(xlv)  Stacks— brick,  steel,  or  concrete, 
when  set  on  foundation  forming  part  of 
general  foundation  and  steelwork  of  a 
building; 

(xlvi)  Steel  inspection  during 
construction; 

(xlvii)  Storage  facilities  constituting  a 
part  of  a  building; 

(xlviii)  Storm  doors  and  windows; 

(xlix)  Subways,  areaways,  and 
tunnels,  directly  connected  to  and 
forming  nart  of  a  structure; 

(1)  TanJu,  constructed  as  part  of  a 
building  or  as  a  distinct  structural  unit; 

(li)  Temporary  heating  during 
construction  (net  cost); 

(lii)  Temporary  water  connection 
during  construction  (net  cost); 

(liii)  Temporary  shanties  and  other 
facilities  used  during  construction  (net 
cost); 

(liv)  Topographical  maps; 

(Iv)  Tunnels,  intake  and  discharge, 
when  constructed  as  part  of  a  structiue, 
including  sluice  gates,  and  those 
constructed  to  house  mains; 

(Ivi)  Vaults  constructed  as  part  of  a 
building; 

(Ivii)  Watchmen's  sheds  and  clock 
systems  (net  cost  when  used  during 
construction  only); 

(Iviii)  Water  basins  or  reservoirs; 

(lix)  Water  front  improvements; 

(be)  Water  meters  and  supply  system 
for  a  building  or  for  general  company 
purposes; 

(Ixi)  Water  supply  piping,  hydrants, 
and  wells; 

(boi)  Wharves; 

(bdii)  Window  shades  and  ventilators; 

(bdv)  Yard  drainage  system; 

(Ixv)  Yard  lighting  system;  and 

(Ixvi)  Yard  surfacing,  gravel,  concrete, 
or  oil  (First  cost  only). 

Note:  Structiires  and  improvements 
accouAtJ  *hall  be  credited  with  the  cost  of 
coal  bunker*,  stacks,  foundations,  subways, 
and  tunnels,  the  use  of  which  has  tenninated 
with  the  removal  of  the  equipment  with 
which  they  are  associated  even  though  they 
have  not  been  physically  removed. 

(i)  Equipment.  (1)  The  cost  of 
equipment  chargeable  to  the  electric 
plant  accounts,  unless  otherwise 
Indicated  in  the  text  of  an  equipment 
account,  includes  the  net  purchase  price 
thereof,  sales  taxes,  investigation  and 
inspection  expenses  necessary  to  such 
purchase,  9xpeaae»  of  transportation 
when  borne  by  the  utility,  labor 
employed,  materials,  and  supplies 
consiuned,  and  expenses  incvured  by 
the  utility  in  unloading  and  placing  the 
equipment  In  readiness  to  operate. 

(2)  Also  include  those  costs  inoured 
in  connection  with  the  first  clearing  and 
grading  of  land  and  rights-of-way  and 


the  damage  costs  associated  with 
construction  and  installation  of  plant. 

(3)  Exclude  from  equipment  accoimts 
hand  and  other  portable  tools,  which  are 
likely  to  be  lost  or  stolen  or  which  have 
relatively  small  value  (for  example, 
$500  or  less)  or  short  life,  unless  the 
correctness  of  the  accounting  therefor  as 
electric  plant  is  verified  by  current 
Inventories. 

(i)  Special  tools  acquired  and 
included  in  the  purchase  price  of 
equipment  shall  be  included  in  the 
appropriate  plant  accounts. 

(ii)  Portable  drills  and  similar  tool 
equipment  when  used  in  connection 
with  the  operation  and  maintenance  of 
a  [(articular  plan  or  department,  such  as 
production,  transmission,  or 
distribution  or  in  "stores",  shall  be 
charged  to  the  plant  accounts 
appropriate  for  their  use. 

(4)  The  equipment  accounts  shall 
include  angle  irons  and  similar  items 
which  are  installed  at  the  base  of  an 
item  of  equipment,  but  piers  and 
foundations  which  are  designed  to  be  as 
permanent  as  the  buildings  which  house 
the  equipment,  or  which  are  constructed 
as  a  part  of  the  building  and  which 
cannot  be  removed  without  cutting  into 
the  walls,  ceilings,  or  floors  or,  without 
in  some  way  impairing  the  building, 
shall  be  included  in  the  building 
accounts. 

(5)  The  eq\iipment  accounts  shall 
include  the  necessary  costs  of  testing  or 
nmning  a  plant  or  parts  thereof  during 
an  experimental  or  test  period  prior  to 
such  plant  becoming  ready  for  or  placed 
in  service. 

(i)  The  utility  shall  furnish  REA  with 
full  particulars  of  and  justification  for 
any  test  or  experimental  run  extending 
beyond  a  period  of  120  days  for  nuclear 
plant,  and  a  period  of  90  days  for  all 
other  plant. 

(11)  Such  particulars  shall  include  a 
detailed  operational  and  downtime  log 
showing  days  of  production,  gross 
kilowatts  generated  by  hourly 
increments,  types,  and  periods  of 
outages  by  hours  with  explanation 
thereof,  beginning  with  the  first  date  the 
equipment  was  either  tested  or 
synchronized  on  the  line  to  the  end  of 
the  test  period. 

(6)  The  cost  of  efficiency  or  other  tests 
made  subsequent  to  the  date  equipment 
becomes  available  for  service  shall  be 
charged  to  the  appropriate  expense 
accounts,  except  that  tests  to  determine 
whether  equipment  meets  the 
specifications  and  requirements  as  to 
efficiency,  or  performance  guaranteed 
by  manufacturers,  made  after  operations 
have  commenced  and  within  the  period 
specified  in  the  agreement  or  contract  of 


purchase,  may  be  charged  to  the 
appropriate  electric  plant  accounts. 

(j)  Additions  and  retirements  of 
electric  plant.  (1)  For  the  purpose  of 
avoiding  imdue  refinement  in 
accountir.j?  for  .additions  to  and 
retirements  and  replacements  of  electric 
plant,  all  property  shall  be  considered 
as  consisting  of  retirement  units  and 
minor  items  of  property. 

(2)  The  addition  and  retirement  of 
retirement  imits  shall  be  accounted  for 
as  follows: 

(i)  When  a  retirement  unit  is  added  to 
electric  plant,  the  cost  thereof  shall  be 
added  to  the  appropriate  electric  plant 
account,  except  that  when  units  are 
acquired  in  the  acquisition  of  any 
electric  plant  constituting  an  operating 
system,  they  shall  be  accountea  for  as 
provided  in  paragraph  (e)  of  this 
section. 

(ii)  When  a  retirement  unit  is  retired 
fi'om  electric  plant,  with  or  without 
replacement,  the  book  cost  thereof  shall 
be  credited  to  the  electric  plant  account 
in  which  It  is  Included,  determined  in 
the  manner  set  forth  in  Item  in 
paragraph  (j)(4)  of  this  section.  If  the 
retirement  unit  is  of  a  depreciable  class, 
the  book  cost  of  the  unit  retired  and 
credited  to  electric  plant  shall  be 
charged  to  the  accumulated  provision 
for  depreciation  applicable  to  such 
property.  The  cost  of  removal  and  the 
salvage  shall  be  charged  or  credited,  as 
appropriate,  to  such  depreciation 
account. 

(3)  The  addition  and  retirement  of 
minor  items  of  property  shall  be 
accounted  for  as  follows: 

(i)  When  a  minor  item  of  property 
which  did  not  previously  exist  is  added 
to  plant,  the  cost  thereof  shall  be 
accounted  for  in  the  same  manner  as  for 
the  addition  of  a  retirement  unit,  as  set 
forth  in  Item  in  paragraph  (j)(2)(i)  of  this 
section,  if  a  substantial  addition  restilts, 
otherwise  the  charge  shall  be  to  the 
appropriate  maintenance  expense 
account. 

(ii)  When  a  minor  item  of  property  it 
retired  and  not  replaced,  the  book  cost 
thereof  shall  be  credited  to  the  electric 
plant  account  in  which  it  is  included; 
and,  in  the  event  the  minor  item  is  a 
part  of  depreciable  plant,  the  account 
for  accumulated  provision  for 
depreciation  shaU  be  charged  with  the 
book  cost  and  cost  of  removal  and 
credited  with  the  salvage.  If,  however, 
the  book  cost  of  the  minor  item  retired 
and  not  replaced  has  been  or  will  be 
accounted  for  by  its  inclusion  in  the 
retirement  unit  of  which  it  is  a  part 
when  such  unit  is  retired,  no  separate 
credit  to  the  property  account  is 
required  when  such  minor  item  is 
retired. 
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(lii)  When  a  minor  item  of  depreciable 
property  is  replaced  independently  of 
the  retirement  unit  of  which  it  is  a  part, 
the  cost  of  replacement  shall  be  charged 
to  the  maintenance  account  appropriate 
for  the  item,  except  that  if  the 
replacement  effects  a  substantial 
betterment  (the  primary  aim  of  which  is 
to  make  the  property  affected  more 
useful,  more  efBdent.  of  greater 
durability,  or  of  greater  capacity),  the 
excess  cost  of  the  replacement  over  the 
estimated  cost  at  current  prices  of 
replacing  without  betterment  shall  be 
charged  to  the  appropriate  electric  plant 
accounts. 

(4)  The  book  cost  of  electric  plant 
retired  shall  be  the  amoimt  at  which 
such  property  is  Included  in  the  electric 
plant  accoxmts,  including  all 
components  of  construction  costs.  The 
book  cost  shall  be  determined  from  the 
utility's  records  and  if  this  cannot  be 
done,  it  shall  be  estimated.  When  It  is 
impracticable  to  determine  the  book 
cost  of  each  unit,  due  to  the  relatively 
large  number  or  small  cost  thereof,  an 
appropriate  average  book  cost  of  the 
xmitB  with  due  allowance  for  any 
differences  in  size  and  character,  shall 
be  used  as  the  book  cost  of  the  units 
retired. 

(5)  The  book  cost  of  land  retired  shall 
be  credited  to  the  appropriate  land 
accorunts.  If  the  land  is  sold,  the 
difference  between  the  book  cost  (less 
any  accumulated  provision  for 
depreciation  or  amortization  therefore 
which  has  been  authorized  and 
provided)  and  the  sale  price  of  the  land 
fless  commissions  and  other  expenses  of 
making  the  sale)  shall  be  recorc^  in 
Account  411.8,  Gains  from  Disposition 
of  Utility  Plant,  or  Account  411.7. 
Losses  from  Disposition  of  Utility  Plant, 
when  the  property  has  been  recorded  in 
Account  105.  Electric  Plant  Held  for 
Future  Use.  otherwise  to  Accounts 
421.1,  Gain  on  Disposition  of  Property, 
or  421.2,  Loss  on  Disposition  of 
Property,  as  appropriate.  If  the  land  is 
not  used  in  utihty  service  but  is  retained 
by  the  utility,  the  book  cost  shall  be 
charged  to  Account  105.  Electric  Plant 
Held  for  Future  Use,  or  Accoimt  121, 
Nonutility  Property,  as  appropriate. 

(6)  The  book  cost  less  net  salvage  of 
depreciable  electric  plant  retired  shall 
be  charged  in  its  entirety  to  Account 
108,  Accmnulated  Provision  for 
Depreciation  of  Electric  Utility  Plant  in 
Service.  Any  amounts  which,  by 
approval  or  order  of  REA.  are  charged  to 
Accoimt  182.1.  Extraordinary  I*roperty 
Losses,  shall  be  credited  to  Account 
108. 

(7)  The  accounting  for  the  retirement 
of  amounts  included  in  Account  302, 
Franchises  and  Consents,  and  Account 


303.  Miscellaneous  Intangible  Plant,  and 
the  items  of  limited-term  interest  in 
land  included  in  the  accounts  for  land 
and  land  rights,  shall  be  as  provided  for 
in  the  text  of  Account  111,  Accimiulated 
Provision  for  Amortization  of  Electric 
Utility  Plant  in  Service;  Account  404, 
Amortization  of  Umlted-Term  Electric 
Plant;  and  Account  405,  Amortization  of 
Other  Electric  Plant 

(k)  Work  order  and  property  record 
system  required.  (1)  Each  utility  shall 
record  all  construction  and  retirements 
of  electric  plant  by  means  of  work 
orders  or  Job  orders.  Separate  woric 
orders  may  be  opened  for  additions  to 
and  retirements  of  electric  plant  or  the 
retirements  may  be  Included  with  the 
construction  work  order,  provided, 
however,  that  all  items  relating  to  the 
retirements  shall  be  kept  separate  from 
those  relating  to  construction  and 
provided,  further,  that  any  maintenance 
costs  involved  in  the  work  shall 
likewisebe  segregated. 

(2)  Each  utifity  shall  keep  its  work 
order  system  so  as  to  show  the  nature 
of  each  addition  to  or  retirement  of 
elertric  plant,  the  total  cost  thereof,  the 
source  or  sovirces  of  costs,  and  the 
electric  plant  accoimt  or  accounts  to 
which  charged  or  credited.  Work  orders 
covering  jol^  of  short  duration  may  be 
cleared  monthly. 

(3)  Each  utility  shall  maintain  records 
in  which,  for  each  plant  account,  the 
amounts  of  the  annual  additions  and 
retirements  are  classified  so  as  to  show 
the  number  and  cost  of  the  various 
record  units  or  retirement  units. 

(1)  Transfers  of  property.  When 
property  is  transferred  from  one  electric 
plant  account  to  another,  from  one 
utility  department  to  another,  such  as 
from  electric  to  gas.  from  one  operating 
division  or  area  to  another,  to  or  bom 
Account  101,  Electric  Plant  in  Service; 
Account  104,  Electric  Plant  Leased  to 
Others;  Account  105,  Electric  Plant  Held 
for  Future  Use.  and  Account  121, 
Nonutility  Property,  the  transfer  shall  be 
recorded  by  transferring  the  original 
cost  thereof  fit)m  the  one  account, 
department,  or  location  to  the  other. 
Any  related  amounts  carried  in  the 
accounts  for  accumulated  provision  for 
depreciation  or  amortization  shall  be 
transferred  in  accordance  with  the 
segregation  of  such  accounts. 

rmJCommon  utility  plant.  (1)  If  the 
utility  is  engaged  in  more  than  one 
utility  service,  such  as  electric,  gas.  and 
water,  and  any  of  its  utility  plant  is  used 
in  coromon  for  several  utility  services  or 
for  other  purposes  to  such  an  extent  and 
in  such  manner  that  it  is  impracticable 
to  segregate  it  by  utility  services 
currently  in  the  accounts,  such 
property,  with  the  approval  of  REA.  may 


be  designated  and  classified  as 
"common  utility  plant." 

(2)  The  book  amount  of  utility  plant 
designated  as  common  plant  shall  be 
included  in  Account  118.  Other  Utility 
Plant,  and  if  applicable  in  part  to  the 
electric  department,  shall  be  segregated 
and  accounted  for  in  subaccoimts  as 
electric  plant  is  accounted  fat  in 
Accounts  101  to  107,  Inclusive,  and 
electric  plant  adjustments  in  Account 
116.  OUier  Electric  Plant  Adjustments; 
any  amounts  classifiable  as  common 
plant  acquisition  adjustments  or 
common  plant  adjustments  shall  be 
subject  to  disposition  as  provided  in 
Paragraphs  C  and  B  of  Accounts  114  and 
116.  respectively,  for  amounts  classified 
in  those  accounts.  The  original  cost  of 
common  utiHty  plant  in  service  shall  be 
classified  according  to  the  detailed 
utility  plant  accounts  appropriate  for 
the  property. 

(3)  The  utility  shall  be  prepared  to 
show,  at  any  time,  and  to  report  to  REA 
annually,  or  more  frequentiy.  it 
required,  and  by  utility  plant  accounts 
(301  to  399)  the  book  cost  of  common 
utility  plant,  the  allocation  of  such  cost 
to  the  respective  departments  using  the 
common  utility  plant,  and  the  basis  of 
the  allocatioiL 

(4)  The  accumulated  provision  for 
depreciation  and  amortization  of  the 
utility  shall  be  segregated  so  as  to  show 
the  amount  applicable  to  the  property 
classified  as  common  utility  plant 

(5)  The  expenses  of  operation, 
maintenance,  rents,  depreciation  and 
amortization  of  common  utility  plant 
shall  be  recorded  in  the  accounts 
prescribed  herein,  but  designated  as 
common  expenses,  and  the  allocation  of 
such  expenses  to  the  departments  using 
the  common  utility  plant  shall  be 
supported  in  such  maimer  as  to  reflect 
readily  the  basis  of  allocation  used. 

(n)  Transmission  and  distribution 
plant.  For  the  purpose  of  this  system  of 
accounts: 

(1)  Transmission  system  is  all  land, 
conversion  structures,  and  equipment 
employed  at  a  primary  source  of  supply 
(i.e.  generating  station,  or  point  of 
receipt  in  the  case  of  purchased  power) 
to  change  the  voltage  or  frequency  of 
electricity  for  the  purpose  of  its  more 
efficient  or  convenient  transmission;  all 
land,  structures,  lines,  switching  and 
conversion  stations,  high  tension 
apparatus,  and  their  control  and 
protective  equipment  between  a 
generating  or  receiving  point  and  the 
entrance  to  a  distribution  center  or 
wholesale  point;  and  all  lines  and 
equipment  whose  primary  purpose  Is  to 
augment,  integrate  or  tie  together  the 
sources  of  power  supply. 
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(2)  Distribution  system  is  oil  land, 
structures,  conversion  eauipment.  lines, 
line  transformers,  and  other  facilities 
employed  between  the  primary  source 
of  supply  (i.e.  generating  station,  or 
point  of  receipt  in  the  case  of  purchased 
power)  and  of  delivery  to  customers, 
which  are  not  includible  in 
transmission  system,  as  defined  in  Item 
in  paragraph  (n)(l)  of  this  section, 
whether  or  not  such  land,  structures, 
and  focilities  are  operated  as  part  of  a 
transmission  system  or  as  part  of  a 
distribution  system. 

Nots:  Stations  which  change  electricity 
from  transmission  to  distribution  voltage 
shall  be  classified  as  distribution  stations. 

(3)  Where  poles  or  towers  support 
both  transmission  and  distribution 
conductors,  the  poles,  towers,  anchors, 
guys,  and  rights-of-way  shall  be 
classified  as  transmission  system.  The 
conductors,  cross-arms,  braces,  grounds, 
tiewire,  and  insulators  shall  be 
classified  as  transmission  or  distribution 
facilities,  according  to  the  purpose  for 
which  used. 

(4)  Where  underground  conduit 
contains  both  transmission  and 
distribution  conductors,  the 
imdergroimd  conduit  and  right-of-way 
shall  be  classified  as  distribution 
system.  The  conductors  shall  be 
classified  as  transmission  or  distribution 
facilities  according  to  the  purpose  for 
which  used. 

(5)  Land  (other  than  rights-of-way) 
and  structures  used  jointly  for 
transmission  and  distribution  purposes 
shall  be  classified  as  transmission  or 
distribution  according  to  the  major  use 
thereof. 

(o)  Hydraulic  production  plant.  For 
purpose  of  this  system  of  accounts 
hydraulic  production  plant  is  all  land 
and  land  rights,  structures  and 
improvements  used  in  connection  with 
hydraulic  power  generation,  reservoirs, 
dams  and  waterways,  water  wheels, 
turbines,  generators,  accessory  electric 
equipment,  roads,  railroads,  and  bridges 
and  structures  and  improvements  used 
in  connection  with  fish  and  wildlife, 
and  recreation. 

(p)  Nuclear  fuel  records  required. 
Each  utility  shall  keep  all  the  necessary 
records  to  support  the  entries  to  the 
various  nuclear  fuel  plant  accounts 
classified  under  "Assets  and  Other 
Debits,"  Utility  Plant  Accounts  120.1 
through  120.5,  inclusive;  Account  518, 
Nuclear  Fuel  Expense;  and  Account 
157,  Nuclear  Materials  Held  for  Sale. 
These  records  shall  be  so  kept  as  to 
readily  furnish  the  basis  of  the 
computation  of  the  net  nuclear  fuel 
costs. 


11767.17    Operating  axpenaa  Instruetlona. 

(a)  Supervision  and  en^neering.  The 
supervision  and  engineering  includible 
in  the  operating  expense  accounts  shall 
consist  of  the  pay  and  expenses  of 
superintendents,  engineers,  clerks,  other 
employees,  and  consultants  engaged  in 
supervising  and  directing  the  operation 
and  maintenance  of  each  utility 
function.  Whenever  allocations  are 
necessary  in  order  to  arrive  at  the 
amount  to  be  included  in  any  account, 
the  method  and  basis  of  allocation  shall 
be  reflected  by  underlying  records. 

(1)  Labor  items: 

(i)  Special  tests  to  determine 
efficiency  of  equipment  operation; 

(ii)  Preparing  or  reviewmg  budgets, 
estimates,  and  drawings  relating  to 
operation  or  maintenance  for 
departmental  approval; 

fiii)  Preparing  instructions  for 
operations  and  maintenance  activities; 

(iv)  Reviewing  and  analyzing 
operating  results; 

(v)  Establishing  organizational  setup 
of  departments  and  executing  changes 
therein; 

(vl)  Formulating  and  reviewing 
routines  of  departments  and  executing 
chanBOs  therein; 

(vii)  General  training  and  instruction 
of  employees  by  supervisora  whose  pay 
is  chargeable  hereto.  Specific 
instructions  and  training  in  a  particular 
type  of  work  is  chargeable  to  the 
appropriate  functional  accoimt  (See 
§  1767.16(c)  (19)); 

(viii)  Secretarial  work  for  supervisory 
peraonnel,  but  not  general  clerical  and 
stenographic  work  chargeable  to  other 
accounts. 

(2)  Expense  items: 

(i)  Consultants'  fees  and  expenses; 
(ii)  Meals,  traveling  and  incidental 
expenses. 

(b)  Maintenance.  (1)  The  cost  of 
maintenance  chargeable  to  the  various 
operating  expense  and  clearing  accoimts 
includes  labor,  materials,  overheads  and 
other  expenses  incurred  in  maintenance 
work.  A  list  of  work  operations 
applicable  generally  to  utility  plant  is 
included  hereunder.  Other  work 
operations  applicable  to  specific  classes 
of  plant  are  listed  in  functional 
maintenance  expense  accounts. 

(2)  Materials  recovered  in  connection 
with  the  maintenance  of  property  shall 
be  credited  to  the  same  account  to 
which  the  maintenance  cost  was 
charged. 

(3)  If  the  book  cost  of  any  property  is 
carried  in  Account  102,  Electric  Plant 
Purchased  or  Sold,  the  cost  of 
maintaining  such  property  shall  be 
charged  to  the  accounts  for  maintenance 
of  property  of  the  same  class  and  use, 
the  book  cost  of  which  is  carried  in 


other  electric  plant  in  service  accounts. 
Maintenance  of  property  leased  from 
othera  shall  be  treated  as  provided  in 
paragraph  (c)  of  this  section. 

(4)  Items: 

(i)  Direct  field  supervision  of 
maintenance; 

(ii)  Inspecting,  testing,  and  reporting 
on  condition  of  plant  specifically  to 
determine  the  need  for  repaira, 
replaoements,  rearrangements  and 
changes  and  inspecting  and  testing  the 
adequacy  of  repain  which  have  been 
made; 

(iii)  Work  performed  specifically  for 
the  purpose  of  preventing  failure, 
restoring  serviceability  or  maintaining 
life  of  plant; 

(iv)  Rearranging  and  changing  the 
location  of  plant  not  retired; 

(v)  Repairing  for  reuse  materials 
recovered  from  plant; 

(vi)  Testing  for,  locating,  and  clearing 
trouble; 

(vii)  Net  cost  of  installing, 
maintaining,  and  removing  temporary 
facilities  to  prevent  interruptions  in 
service;  and 

(viii)  Replacing  or  adding  minor  items 
of  plant  which  do  not  constitute  a 
retirement  imit. 

(c)  Rents.  (1)  The  rent  expense 
accounts  provided  under  the  several 
functional  groups  of  expense  accounts 
shall  include  all  rents,  including  taxes 
paid  by  the  lessee  on  leased  property, 
for  property  used  in  utility  operations, 
except  minor  amounts  paid  for 
occasional  or  infrequent  use  of  any 
property  or  equipment  and  all  amounts 
paid  for  use  of  equipment  that,  if 
owned,  would  be  includible  in  plant 
Accounts  391  to  398  inclusive,  which 
shall  be  treated  as  an  expense  item  and 
included  in  the  appropriate  function 
account  emd  rents  which  are  chargeable 
to  clearing  accounts,  and  distributed 
therefrom  to  the  appropriate  account. 

(2)  If  rents  cover  property  used  for 
more  than  one  function  such  as 
production  and  transmission,  or  by 
more  than  one  department,  the  rents 
shall  be  apportioned  to  the  appropriate 
rent  expense  or  clearing  accoimts  of 
each  department  on  an  actual,  or  if 
necessary,  an  estimated  basis. 

(3)  When  a  portion  of  property  or 
equipment  rented  from  othen  for  use  in 
connection  with  utility  operations  is 
subleased,  the  revenue  derived  from 
such  subleasing  shall  be  credited  to  the 
rent  revenue  account  in  operating 
revenues;  provided,  however,  that  in 
case  the  rent  was  charged  to  a  clearing 
account,  amoimts  received  from 
subleasing  the  property  shall  be  credited 
to  such  clearing  account. 

(4)  The  cost,  when  incurred  by  the 
lessee,  of  operating  and  maintaining 
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leased  property,  shall  be  charged  to  the 
accounts  appropriate  for  the  expense  if 
the  property  were  owned. 

(5)  The  cost  incurred  by  the  lessee  of 
additions  and  replacements  to  electric 
plant  leased  from  others  shall  be 
account  for  as  provided  in  §  1767.16  (f). 

(d)  Training  costs.  (1)  When  it  is 
necessary  that  employees  be  trained  to 
specifically  operate  or  maintain  plant 
facilities  that  are  being  constructed,  the 
related  costs  shall  be  accounted  for  as  a 
current  operating  and  maintenance 
expense. 

(2)  These  expenses  shall  be  charged  to 
the  appropriate  functional  accounts 
currently  as  they  are  incurred. 

(3)  When  the  training  costs  involved 
relate  to  facilities  whici  are  not 
conventional  in  natiire,  or  are  new  to 
the  company's  operations,  see  §  1767.16 
(c)  (19).  for  the  accounting. 

f  1767.18.  A«Mt«  and  other  debits. 

The  asset  and  other  debits  accounts 
identified  in  this  section  shall  be  used 
by  all  REA  borrowers. 

AiMU  and  Other  Debits 


Utility  Plant 

lot    Electric  Plant  In  Service 

101.1    Property  Under  Capital  Leases 

102  Electric  Plant  Purchased  or  Sold 

103  Experimental  Electric  Plant 
Unclassified 

104  Electric  Plant  Leased  to  Others 

105  Electric  Plant  Held  for  Future  Use 

106  Completed  Construction  not 
Classified— Electric 

107  Construction  Work  in  Progress- 
Electric 

107.1  Construction  Work  In  Progres 
Contract 

107.2  Construction  Work  In  Progres 
Force  Account 

107.3  Construction  Work  in  Progress — 
Sp>ecial  Equipment 

108  Accumulated  Provision  for 
Depreciation  of  Electric  Utility  Plant 

108.1  Accumulated  Provision  for 
Depreciation  of  Steam  Production  Plant 

108.2  Accumulated  Provision  for 
Depreciation  of  Nuclear  Production  Plant 

108.3  Accumulated  Provision  for 
Depreciation  of  Hydraulic  Production 
Plant 

108.4  Acamiulated  Provision  for 
Depreciation  of  Other  Production  Plant 

108.5  Accumulated  Provision  for 
Depreciation  of  Transmission  Plant 

108.6  Accumulated  Provision  for 
Depreciation  of  Distribution  Plant 

108.7  Accumulated  Provision  for 
Depreciation  of  General  Plant 

108.8  Retirement  Work  in  Progress 

109  [Reserved] 

110  [Reserved] 

111  Accumulated  Provision  for 
Amortization  of  Electric  Utility  Plant 

112  [Reserved] 

113  [Reserved] 

114  Electric  Plant  Acquisition  Adjustments 


lis    Accumulated  Provision  for 
Amortization  of  Electric  Plant 
Acquisition  Adjustments 

116    Other  Electric  Plant  Adjustments 

118  Other  Utility  Plant 

119  Accumulated  Provision  for 
Depreciation  and  Amortization  of  Other 
UUllty  Plant 

1 20. 1  Nuclear  Fuel  In  Process  of 
Refinement,  Conversion,  Enrichment, 
and  Fabrication 

1 20. 2  Nuclear  Fuel  Materials  and 
Assemblies — Stock  Account 

120.3  Nuclear  Fuel  Assemblies  in  Reactor 

120.4  Spent  Nuclear  Fuel 

120.5  Accumulated  Provision  for 
Amortization  of  Nuclear  Fuel  Assemblies 

1 20.6  Nuclear  Fuel  Under  Capital  Leases 

Other  Property  and  Investments 

121  Nonutility  Property 

122  Accumulated  Provision  for 
Depreciation  and  Amortization  of 
Nonutility  Property 

123  Investment  in  Associated  Companies 
123.1    Patronage  Capital  from  Associated 

Cooperatives 

123.11  Investment  lif  Subsidiary  Companies 

123.21  Subscriptions  to  Capital  Term 
Certificate*— Supplemental  Financing 

123.22  Investments  in  Capital  Term 
Certificates — Supplemental  Financing 

123.23  Other  InvestmenU  in  Associated 
Organizations 

124  Other  Investments 

125  Sinking  Funds 

126  Depreciation  Fimd 
128    Other  Special  Funds 

Current  and  Accrued  Assets 

131  Cash 

131.1  Cash— General 

131.12  Cash— General — ^Economic 
Development  Funds 

131.2  Cash— Construction  Fund — ^Trustee 

131.3  Cash— Installation  Loan  and 
Collection  Fund 

131.4  Transfer  of  Cash 

132  Interest  Special  DeposiU 

133  Dividend  Special  Deposits 

134  Other  Special  Deposits 

135  Working  Funds 

136  Temporary  Cash  Investments 

141  Notes  Receivable 

141.1    Accumulated  Provision  for 
Uncollectible  Notes— Credit 

142  Customer  Accoimts  Receivable 

142.1  Customer  Accoimts  Receivable- 
Electric 

142.2  Customer  Accounts  Receivable — 
Other 

143  Other  Accounts  Receivable 

144  Accumulated  Provision  for 
Uncollectible  Accounts— Credit 

144.1  Accumulated  Provision  for 
Uncollectible  Customer  Accounts — 
Credit 

144.2  Accumulated  Provision  for 
Uncollectible  Merchandising  Accounts— 
Cr»dlt 

144.3  Accumulated  Provision  for 
Uncollectible  Accounts.  Officers  and 
Employees— Credit 

144.4  Accumulated  Provision  for  Other 
Uncollectible  Accoimts— Credit  145 
Notes  Receivable  from  Associated 
Companies 


146    Accounts  Receivable  from  Associated 
Companies 

151  Fuel  Stock 

152  Fuel  Stock  Expenses  Undistributed 

153  Residuals 

154  Plant  Materials  and  Operating  Supplies 

155  Merchandise 

156  Other  Materials  and  Supplies 

157  Nuclear  Materials  Held  for  Sale 

158.1  Allowance  Inventory 

158.2  Allowances  Withheld 

163    Stores  Expense  Undistributed 
165    Prepwymenta 

165.1  Prepayments — Insurance 

165.2  Other  Prepayments 

171  Interest  and  Dividends  Receivable 

172  RenU  Receivable 

173  Accrued  Utility  Revenues 

174  Miscellaneous  Current  and  Accrued 
Assets 

Deferred  Debits 

181    Unamortized  Debt  Expense 

182.1  Extraordinary  Property  Losses 

182.2  Unrecovered  Plant  and  Regulatory 
Study  CosU 

182.3  Other  Regulatory  Assets 

183  Preliminary  Survey  and  Investigation 
Charges 

184  Clearing  Accounts 

184.1  Transportation  Expense— Qearing 

184.2  Qearing  Accounts— Other 

185  Temporary  Facilities 

186  Miscellaneous  Defsrred  Debits 

187  Deferred  Losses  from  Disposition  of 
Utlhty  Plant 

188  Research,  Development,  and 
Demonstration  Expenditures 

189  Unamortized  Loss  on  Reacquired  Debt 

190  Accumulated  Deferred  Income  Taxes 

AsMta  and  Other  Dthita 


Utility  Plant 

101    Electric  Plant  in  Service 

A.  This  account  shall  Include  the 
original  cost  of  electric  plant,  included 
in  Accounts  301  to  399.  prescribed 
herein,  owned  and  used  by  the  utility  in 
its  electric  utility  operations,  and  having 
an  expectation  of  life  in  service  of  more 
than  one  year  from  date  of  installation, 
including  such  property  owned  by  the 
utility  but  held  oy  nominees. 

B.  [See  also  Account  106  for 
unclassified  construction  costs  of 
completed  plant  actually  in  service.) 

C.  The  cost  of  additions  to  and 
betterments  of  property  leased  from 
others,  which  are  includible  in  this 
account,  shall  be  recorded  in 
subdivisions  separate  and  distinct  from 
those  relating  to  owned  property.  (See 
§1767.16(1).) 

101.1    Property  Under  Capital  Leases 

A.  This  account  shall  include  the 
amount  recorded  under  capital  leases 
for  plant  leased  from  others  and  used  by 
the  utility  in  its  utility  operations. 

B.  The  electric  property  included  in 
this  account  shall  be  classified 
separately  according  to  the  detailed 
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accounts  (301  to  399)  prescribed  for 
electric  plant  in  service. 

C  Records  shall  be  msintained  with 
respect  to  each  capital  lease  reflection: 
(1)  name  of  lessor.  (2)  basic  details  of 
lease,  (3)  terminal  date,  (4)  original  cost 
or  fair  market  value  of  property  leased, 
(5)  future  minimum  lease  payments,  (6) 
executory  costs^  (7)  present  value  of 
minimum  lease  payments,  (8)  the 
amoiuit  representing  interest  and  the 
interest  rate  used,  and  (9)  expenses 
paid. 

102  Electric  Plant  Purchased  or  Sold 

A.  This  account  shall  be  charged  with 
the  cost  of  electric  plant  acquired  as  an 
operating  unit  or  system  by  purchase, 
merger,  consolidation  liquidation,  or 
otherwise,  and  shall  b^  credited  with 
the  selling  price  of  like  property 
transferred  to  others  pending  the 
distribution  to  appropriate  accounts  in 
accordance  with  §  1767.16  (e). 

B.  Within  6  months  from  the  date  of 
acquisition  or  sale  of  property  recorded 
herein,  the  borrower  shall  file  with  REA 
the  proposed  journal  entries  to  clear 
from  this  account  the  amounts  recorded 
herein. 

103  Experimental  Electric  Plant 
Unclassified 

A.  This  account  shall  include  the  cost 
of  electric  plant  which  was  constructed 
as  a  research,  development,  and 
demonstration  plant  under  the 
provisions  of  Paragraph  C,  Account  107, 
Construction  Work  in  Progress — 
Electric,  and  due  to  the  nature  of  the 
plant,  it  is  desirous  to  operate  it  for  a 
period  of  time  in  an  experimental  status. 

B.  Amounts  in  this  account  shall  be 
transferred  to  Account  101,  Electric 
Plant  in  Service,  or  Accoimt  121, 
Nonutility  Property,  as  appropriate 
when  the  project  is  no  longer 
considered  as  experimental. 

C.  The  depreciation  on  property  in 
this  account  shall  be  charged  to  Account 
403,  Depredation  Expense,  and  credited 
to  Account  108.  Accuraulatod  Provision 
for  Depreciation  of  Electric  Utility  Plant. 
The  amounts  herein  shall  be 
depreciated  over  a  period  which  would 
correspond  to  the  estimated  useful  life 
of  the  relevant  project  considering  the 
characteristics  involved.  However, 
when  projects  are  transferred  to 
Account  101,  Electric  Plant  in  Service, 

a  new  depreciation  rate  based  upon  the 
remaining  service  life  and 
undepreciated  amounts,  will  be 
established. 

D.  Records  shall  be  maintained  with 
respect  to  each  xmit  of  experiment  so 
that  full  details  may  be  obtained  as  to 
the  cost,  depreciation,  and  the 
experimental  status. 


E.  Should  it  be  determined  that 
experimental  plant  recorded  in  this 
account  will  ^1  to  satisfactorily 
perform  its  function,  the  costs  thereof 
shall  be  accounted  for  as  directed  or 
authorized  by  REA. 

104  Electric  Plant  Leased  to  Others 

A.  This  accoimt  shall  include  the 
original  cost  of  electric  plant  owned  by 
the  utility,  but  leased  to  others  as 
operating  units  or  systems,  where  the 
lessee  has  exclusive  possession. 

B.  The  property  included  in  this 
accoimt  snail  be  classified  according  to 
the  detailed  accounts  (301  to  399) 
prescribed  for  electric  plant  in  service 
and  this  account  shall  be  maintained  in 
such  detail  as  though  the  property  were 
used  by  the  owner  in  its  utility 
operations. 

105  Electric  Plant  Held  for  Future  Use 

A.  This  account  shall  include  the 
original  cost  of  electric  plant  (except 
land  and  land  rights)  owned  and  held 
for  future  use  in  electric  service  under 
a  definite  plan  for  such  use.  to  include: 

(1)  Property  acquired  (except  land  and 
land  rights)  but  never  used  oy  the  utility 
in  electric  service,  but  held  for  such 
service  in  the  future  under  a  definite 
plan,  and  (2)  property  (except  land  and 
land  rights)  previously  used  by  the 
utility  in  service  but  retired  from  such 
service  and  held  pending  its  reuse  in  the 
future,  under  a  definite  plan,  in  electric 
service. 

B.  This  account  shall  also  include  the 
original  cost  of  land  and  land  rights 
owned  and  held  for  future  use  in 
electric  service  under  a  plan  for  such 
use,  to  include  land  and  land  rights:  (1) 
Acquired  but  never  used  by  the  utility 
in  electric  service,  but  held  for  such 
service  in  the  future  under  a  plan,  and 

(2)  previously  held  by  the  utility  in 
service,  but  retired  from  such  service 
and  held  pending  its  reuse  in  the  future 
under  a  plan,  in  electric  service.  (See 

§  1767.16(g).) 

C.  In  the  event  that  property  recorded 
in  this  account  shall  no  longer  be 
needed  or  appropriate  for  future  utility 
operations,  the  borrower  shall  notify 
REA  of  such  condition  and  request 
approval  of  journal  entries  to  remove 
such  property  from  this  account. 

D.  Gains  or  losses  from  the  sale  of 
land  and  land  rights  or  other  disposition 
of  such  property  previously  recorded  in 
this  account  and  not  placed  in  utility 
service  shall  be  recorded  directly  in 
Accounts  411.6  or  411.7.  as  appropriate, 
except  when  determined  to  be 
significant  by  REA.  Upon  such  a 
determination,  the  amounts  shall  be 
transferred  to  Account  256.  Deferred 
Gains  from  Disposition  of  Utility  Plant. 


or  Account  187.  Deferred  Losses  from 
Disposition  of  Utility  Plant,  and 
amortized  to  Account  411.6,  Gains  from 
Disposition  of  Utility  Plant,  or  Account 
411.7,  Losses  from  Disposition  of  Utility 
Plant,  as  appropriate. 

£.  The  property  included  in  this 
account  shall  be  classified  according  to 
the  detail  accounts  (301  to  399) 
prescribed  for  electric  plant  in  service 
and  the  account  shall  be  maintained  in 
such  detail  as  though  the  property  were 
in  service. 

Note:  Material*  and  nippUet,  meter*  and 
transformer*  held  In  reserve,  ^d  normal 
spare  capacity  of  plant  in  service  shall  not  be 
Included  in  thi*  account 

106  Completed  Construction  not 
Classified — Electric 

At  the  end  of  the  year  or  such  other 
date  as  a  balance  sheet  may  be  required 
by  REA.  this  account  shall  include  the 
total  of  the  balances  of  work  orders  for 
electric  plant  which  has  been  completed 
and  placed  in  service  but  which  work 
orders  have  not  been  classified  for 
transfer  to  the  detailed  electric  plant 
accounts. 

Note:  For  the  purpose  of  reporting  to  REA, 
the  classification  of  electric  plant  in  tervice 
by  account*  is  required,  the  uUlity  shall  also 
report  the  balance  In  this  account  tentatively 
classified  as  accurately  a*  practicable 
according  to  prescribed  account 
classifications.  The  purpose  of  this  provision 
1*  to  avoid  any  significant  omissions  in 
reported  amounts  of  electric  plant  in  service. 

107  Construction  Work  in  Progress — 
Electric 

A.  This  account  shall  include  the  total 
of  the  balances  of  work  orders  for 
electric  plant  in  process  of  construction. 

B.  Work  orders  shall  be  cleared  from 
this  account  as  soon  as  practicable,  after 
completion  of  the  job.  Further,  if  a 
project,  such  as  a  hydroelectric  project, 
a  steam  station,  or  a  transmission  line, 
is  designed  to  consist  of  two  or  more 
units  or  circuits  which  may  be  placed  in 
service  at  different  dates,  any 
expenditures  which  are  common  to  and 
which  will  be  used  in  the  operation  of 
the  project  as  a  whole  shall  be  included 
in  elec^c  plant  in  service  upon  the 
completion  and  the  readiness  for  service 
of  the  first  unit  Any  expenditures 
which  are  identified  exclusively  with 
imits  of  property  not  yet  in  service  shall 
be  included  in  this  account. 

C.  Expenditures  on  research, 
development,  and  demonstration 
projects  for  construction  of  utility 
facilities  are  to  be  included  in  a  separate 
subdivision  in  this  account.  Records 
must  be  maintained  to  show  separately 
each  project  along  with  complete  detail 
of  the  nature  and  purpose  of  the 
research,  development,  and 
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demonstration  project  together  with  the 
related  costs. 

D.  Account  107  shall  be  subaccounted 
as  follows: 

107.1  Constnictlon  Work  In  Progress- 
Contract 

107.2  Ccnstruction  Work  In  Progress — 
Force  Account 

107.3  Construction  Work  in  Progress — 
Special  Equipment 

108    Accumulated  Provision  for 
Depreciation  of  Electric  Utility  Plant 

A.  This  account  shall  be  credited  with 
the  following: 

1.  Amounts  charged  to  Account  403, 
Depreciation  Expense,  or  to  clearing 
accounts  for  current  depreciation 
expense  for  electric  plant  in  service. 

2.  Amounts  charged  to  Account  421, 
Miscellaneous  Nonoperating  Income,  for 
depredation  expense  on  property 
included  in  Account  105,  Electric  Plant 
Held  for  Future  Use.  Include,  also,  the 
balance  of  accumulated  provision  for 
depredation  on  property  when 
tracsfened  to  Account  105,  Electric 
Plant  Held  for  Future  Use,  from  other 
property  accounts.  Nonnajly,  Account 
108  will  not  be  used  for  ourent 
depredation  provision  because,  as 
provided  herein,  the  service  life  during 
which  depredation  is  computed 
commences  with  the  date  property  is 
includible  in  electric  plant  in  service; 
however,  if  spedal  circumstances 
indicate  the  propriety  of  current 
accruals  for  depredation,  such  charges 
shall  be  made  to  Account  421, 
Miscellaneous  Nonoperating  Income. 

3.  Amounts  charged  to  Account  413, 
Expenses  of  Electric  Plant  Leased  to 
Others,  for  electric  plant  included  in 
Account  104,  Electric  Plant  Leased  to 
Others. 

4.  Amounts  charged  to  Account  418, 
Costs  and  Expenses  of  Merchandising, 
Jobbing,  and  Contract  Work,  or  to 
clearing  accounts  for  current 
depredation  expense. 

5.  Amounts  of  depredation  applicable 
to  electric  properties  acquired  as 
operating  units  or  systems.  (See 

S  1787.16(e).) 

6.  Amounts  charged  to  Accoimt  182.1, 
Extraordinairy  Property  Losses,  when 
authorized  by  REA. 

7.  Amounts  of  depreciation  applicable 
to  electric  plant  donated  to  the  utility. 

The  utility  shall  maintain  separate 
subaccounts  for  depreciation  applicable 
to  eledric  plant  in  service,  electric  plant 
leased  to  others,  and  electric  plant  held 
for  future  use.) 

B.  At  the  time  of  retirement  of 
depredable  electric  utility  plant,  this 
account  shall  be  charged  with  the  book 
cost  of  the  property  retired  and  the  cost 
of  removal  and  shall  be  credited  with 


the  salvage  value  and  any  other  amounts 
recovered,  such  as  insurance.  When 
retirement,  costs  of  removal  and  salvage 
are  entered  originally  in  retirement 
work  orders,  the  net  total  of  such  work 
orders  may  be  included  in  a  separate 
subaccount  hereunder.  Upon 
completion  of  the  work  order,  the 
proper  distribution  to  subdivisions  of 
this  account  shall  be  made  as  provided 
in  the  follov^'ing  paragraph. 

C.  Account  108  shdl  be  subaccounted 
as  follows: 

108.1  Accumulated  Provision  for 
Depreciation  of  Steam  Production  Plant 

108.2  Accumulated  Provision  for 
Depreciation  of  Nuclear  Production  Plant 

108.3  Accumulated  Provision  for 
Depreciation  of  Hydraulic  Production 
Plant 

1C<J.4    Accumulated  Provision  for 

Depreciation  of  Other  Production  Plant 

108.5  Accumulated  Provision  for 
Depreciation  of  Transmission  Plant 

108.6  Accumulated  Provision  for 
Depreciation  of  Distrilmtion  Plant 

108.7  Accumulated  Provision  for 
Depreciation  of  Genera!  Plant 

108.8  Retirement  Work  in  Progress 
These  subsidiary  records  shall  reflect 

the  current  credits  and  debits  to  this 
account  in  suffident  detail  to  show 
separately  for  each  such  functional 
dassification:  (1)  the  amount  of  accrual 
for  depredation,  (2)  the  book  cost  of 
property  retired,  (3)  cost  of  removal,  (4) 
salvage,  and  (5)  other  items,  including 
recoveries  from  insurance. 

D.  When  transfers  of  plant  are  made 
from  one  electric  plant  account  to 
another,  or  from  or  to  another  utility 
department,  of  from  or  to  nonutiUty 
property  cccounls,  the  accounting  for 
depredation  shall  be  as  orovided  in 
§1767.16(1). 

E.  The  utiUty  is  restricted  in  its  use  of 
the  accimiulated  provision  for 
depredation  to  the  purposes  set  forth 
above.  It  shall  not  transfer  any  portion 
of  this  accoimt  to  retained  earnings  or 
make  any  o'lher  use  thereof  without 
authorization  by  REA. 

109  [Reserved] 

110  [Reserved] 

111  Accumulated  Provision  for 
Amortization  of  Electric  Utihty  Plant 

A.  This  account  shall  be  credited  with 
the  following: 

1.  Amoimts  charged  to  Account  404, 
Amortization  of  Limited-Term  Electric 
Plant,  for  the  current  amortization  of 
limited-term  electric  plant  Investments. 

2.  Amovmts  charged  to  Account  421, 
Miscellaneous  Nonoperating  Income,  for 
amortization  expense  on  property 
induded  in  Account  105,  Electric  Plant 
Held  for  Future  Use.  Indude  also  the 
balance  of  accumulated  provision  for 


amortization  on  property  when 
transferred  to  Account  105,  Electric 
Plant  Held  for  Future  Use,  from  other 
property  accoimts.  See  also  Paragraph 
A(2),  Account  108,  Accumulated 
Provision  for  Depreciation  of  Electric 
Utihty  Plant. 

3.  Amounts  charged  to  Accoimt  405, 
Amortization  of  Other  Electric  Plant. 

4.  Amounts  charged  to  Account  413, 
Expenses  of  Electric  Plant  Leased  to 
Others,  for  the  current  amortization  of 
limited-term  or  other  investments 
subject  to  amortization  induded  in 
Account  104.  Electric  Plant  Leased  to 
Others. 

5.  Amounts  charged  to  Account  425, 
Miscellaneous  Amortization,  for  the 
amortization  of  intangible  or  other 
electric  plant  which  does  not  have  a 
definite  or  terminable  hfe  and  is  not 
subject  to  charges  for  depreciation 
expense,  with  REA  approval. 

[The  utility  shall  msintaln  subaccounts  of 
this  account  for  the  smortization  applicable 
to  electric  plant  in  service,  electric  plant 
leased  to  others  and  electric  plant  held  far 
fotureuse.) 

B.  When  any  property  to  which  this 
account  appUes  is  sold,  relinquished,  or 
otherwise  retired  from  service,  this 
account  shall  be  charged  with  the 
amount  previously  credited  in  respect  to 
such  property.  The  book  cost  of  the 
property  so  retired  less  the  amount 
chargeable  to  this  account  and  less  the 
net  proceeds  realized  at  retirement  shall 
be  induded  in  Account  421.1,  Gain  on 
Disposition  of  Property,  or  Account 
421.2,  Loss  on  Disposition  of  Property, 
as  appropriate. 

C.  For  general  ledger  and  balance 
sheet  purposes,  this  account  shall  be 
regarded  and  treated  as  a  single 
composite  provision  for  amortization. 
For  purposes  of  analysis,  however,  each 
utility  snail  maintain  subsidiary  records 
in  which  this  account  is  segregated 
according  to  the  following  functional 
classification  for  electric  plant:  (1) 
Steam  production,  (2)  Nudear 
production,  (3)  Hydrauhc  production, 
(4)  Other  production,  (5)  TYansmission, 
(6)  Distribution,  and  (7)  General.  These 
subsidiary  records  shall  reflect  the 
current  credits  and  debits  to  this 
account  in  suffident  detail  to  show 
separately  for  each  such  functional 
classification:  (1)  the  amount  of  accrual 
for  amortization,  (2)  the  book  cost  of 
property  retired,  (3)  cost  of  removal,  (4) 
salvage,  and  (5)  other  items,  including 
recoveries  from  insurance. 

D.  The  utiUty  is  restricted  in  its  use 
of  the  accumulated  provision  for 
amortization  to  the  purposes  set  forth 
above.  It  shall  not  transfer  any  portion 
of  this  accoimt  to  retained  earnings  or 


59844  Federal  Register  /  Vol.  58.  No.  216  /  Wednesday,  November  10.  1993  /  Rules  and  Regulations 


make  any  other  use  thereof  without 
autlioriration  by  REA. 

112  (Reserved] 

113  [Reserved] 

114  Electric  Plant  Acqulsltioa 

Adjustments 

A.  This  account  shall  include  the 
difference  between  the  cost  to  the 
accoimting  utihty  of  electric  plant 
acquired  as  an  operating  imit  or  system 
by  purchase,  merger,  consolidation, 
liquidation,  or  otherwise,  and  the 
original  cost,  estimated,  if  not  known,  of 
such  property,  less  the  amount  or 
amounts  credited  by  the  accoimting 
utility  at  the  time  of  acquisition  to 
accumulated  provisions  for  depreciation 
and  amortization  and  contributions  in 
aid  of  construction  with  respect  to  such 
property. 

B.  With  respect  to  acquisitions  after 
the  effiactive  date  of  this  system  of 
accounts,  this  account  shall  be 
subdivided  so  as  to  show  the  amounts 
included  herein  for  each  property 
acquisition  and  to  electric  plant  in 
service,  electric  plant  held  for  future 
use,  and  electric  plant  leased  to  others. 
(See  S  1767.16  (e).) 

C  Debit  amounts  recorded  in  this 
account  related  to  plant  and  land 
acquislf  on  may  be  amortized  to 
Account  425,  Miscellaneous 
Amortizttion,  over  a  period  not  longer 
than  the  estimated  remaining  life  of  the 
properties  to  which  such  amoimts 
relate.  Amounts  related  to  the 
acquisition  of  land  only  may  be 
amortized  to  Account  425  over  a  period 
of  not  more  than  15  years.  Shoulo  a 
utility  wish  to  account  for  debit 
amounts  in  this  account  in  any  other 
manner,  it  shall  petition  REA  for 
authority  to  do  so.  Credit  amounts 
recorded  in  this  account  shall  be 
accoxmted  for  as  directed  by  REA. 

115  Accumulated  Provision  for 
Amortization  of  Electric  Plant 
Acqiiisition  Adjustments 

This  account  shall  be  credited  or 
debited  with  amounts  which  are 
includible  in  Accoimt  406, 
Amortization  of  Electric  Plant 
Acquisition  Adj-ostmeats,  or  Account 
425,  Miscellaneous  Amortization,  for 
the  purpose  of  providing  for  the 
extinguishment  of  amoimts  in  Account 
114,  Electric  Plant  Acquisition 
Adjustments,  in  instances  where  the 
amortization  of  Account  114  is  not 
being  made  by  direct  write-off  of  the 
account. 

116  Other  Electric  Plant  Adjxistments 
A.  This  aocoimt  shall  Include  the 

difference  between  the  original  cost. 


estimated  if  not  known,  and  the  book 
cost  of  electric  plant  to  the  extent  that 
such  difference  is  not  properly 
includible  in  Account  114,  Electric 
Plant  Acquisition  Adjustments.  (See 
§1767.16  (a)  (3)) 

B.  Amoimts  included  in  this  account 
shall  be  classified  in  such  manner  as  to 
show  the  origin  of  each  amount  and 
shall  be  disposed  of  as  REA  may 
approve  or  direct 

Nela:  The  provisions  of  this  aqxMut  shail 
not  be  construed  as  approving  or  autlioriziiig 
the  recording  of  tppraciation  of  electric 
plant 

118  Other  Utility  Plant 

This  account  shall  include  the 
balances  in  accounts  for  utility  plant 
other  than  electric  plant,  such  as  gas,  or 
railway. 

119  Accumulated  Provision  for 
Depreciation  and  Amortization  of  Other 
Utility  Plant 

This  accoimt  shall  include  the 
accumulated  provision  for  depreciation 
and  amortization  applicable  to  utility 
property  other  than  electric  plant 

120.1    Nuclear  Fuel  in  Process  of 
Refinement  Conversion,  Enrichment, 
and  Fabrication 

A.  This  account  shall  Include  the 
original  cost  to  the  utility  of  nuclear  fuel 
materials  while  in  process  of 
refinement  conversion,  enrichment 
and  &brication  into  nuclear  fuel 
assemblies  and  components,  including 
processing,  fabrication,  and  necessary 
shipping  costs.  This  account  shall  also 
include  the  salvage  value  of  nuclear 
materials  which  are  actually  being 
reprocessed  for  use  and  were  transferred 
from  Account  120.5.  Accumulated 
Provision  for  Amortization  of  Nuclear 
Fuel  Assemblies.  (See  S  1767.10  (a) 
(27).) 

B.  This  account  shall  be  credited  and 
Accoimt  120.2.  Nuclear  Fuel  Materials 
and  A-ssemblias — Stock  Accoimt.  shall 
be  debited  for  the  cost  of  completed  fuel 
assemblies  delivered  for  use  in  refueling 
or  to  be  held  as  spares.  In  the  case  of 
the  initial  core  loading,  the  transfer 
shall  be  made  directly  to  Account  120.3, 
Nuclear  Fuel  Assemblies  in  Reactor, 
upon  the  conclusion  of  the  experimental 
or  test  period  of  the  plant  prior  to  its 
becoming  available  for  service. 

Items 

1.  Cost  of  natural  ursnium.  uranium 
ores  concentrates  or  otaor  n\iciear  fuel 
sources,  such  as  thorium,  plutonium. 
and  U-233. 

2.  Value  of  recovered  nuclear 
materials  being  reprocessed  for  use. 

3.  Milling  process  costs. 


4.  Sampling  and  %veighing.  and 
assaying  costs. 

5.  Purification  and  conversion  process 
costs. 

6.  Costs  of  enrichment  by  gaseous 
diffusion  or  other  methods. 

7.  Costs  of  fabrication  into  fuel  forms 
suitable  for  insertion  in  the  reactor. 

8.  All  shipping  costs  of  materials  and 
components,  including  shipping  of 
fabricated  fuel  assemblies  to  the  reactor 
site. 

9.  Use  dharges  on  leased  nuclear 
materials  while  in  process  of 
refinement,  conversion,  enrichment, 
and  fabrication. 

120.2  Nuclear  Fuel  Materials  and 
Assemblies-^Stock  Account 

A.  This  account  shaU  be  debited  and 
Account  120.1,  Nuclear  Fuel  in  Process 
of  Refinement,  Conversion,  Enrichment 
and  Fabrication,  shaU  be  credited  vdth 
the  cost  of  fabricated  fuel  asseinblies 
delivered  for  use  in  refueling  or  to  be 
carried  in  stock  as  spares.  It  shall  also 
include  the  original  cost  of  fabricated 
fuel  assemblies  purchased  in  completed 
form.  This  account  shall  also  include 
the  original  cost  of  partially  irradiated 
fuel  assemblies  being  held  in  stock  for 
reinsertion  in  a  reactor  wliich  had  been 
transferred  from  Account  120.3,  Nuclear 
Fuel  Assemblies  in  Reactor. 

B.  When  fuel  assemblies  included  in 
this  account  are  inserted  in  a  reactor, 
this  account  shall  be  credited  and 
Account  120.3,  Nuclear  Fuel  Assemblies 
in  Reactor,  debited  for  the  cost  of  such 
assemblies. 

C  This  account  shall  also  include  the 
cost  of  nuclear  materials  and  byproduct 
materials  being  held  for  future  use  and 
not  actually  in  process  in  Account 

120.1,  Nuclear  Fuel  in  Process  of 
Refinement  Conversion.  Enrichment 
and  Fabrication. 

120.3  Nuclear  Fuel  Assemblies  in 
Reactor 

A.  This  account  shall  include  the  cost 
of  nuclear  fuel  &.sisembiies  when 
inserted  in  a  reactor  for  the  production 
of  electricity.  The  amounts  included 
herein  shall  be  trsosfeired  from  Account 

120.2,  Nuclear  Puul  Materials  and 
Assemblies — Stock  Account,  except  for 
the  initial  core  loadiu);  which  will  be 
transferred  diiectly  from  Account  120.1, 
Nuclear  Fuel  in  I'rocess  of  Refinement. 
Conversion,  Eiiricbmant  and 
Fabrication. 

B.  Upon  removal  of  fuel  assemblies 
from  a  reactor,  ibs  original  cost  of  the 
assemblies  removed  shall  be  transferred 
to  Account  120.4.  Spent  Nuclear  Fuel, 
or  Account  120.2,  Nuclear  Fuel 
Materials  and  Assemblies— Stock 
Account  as  appropriate. 
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120.4  Spent  Nuclear  Fuel 

A.  This  account  shall  include  the 
original  cost  of  nuclear  fuel  assemblies. 
in  the  process  of  cooling,  transferred 
from  Account  120.3.  Nuclear  Fuel 
Assemblies  in  Reactor,  upon  removal 
from  a  reactor  pending  reprocessing. 

B.  This  account  shall  be  credited  and 
Account  120.5.  Accumulated  Provision 
for  Amortization  of  Nuclear  Fuel 
Assemblies,  debited  for  fuel  assemblies, 
after  the  cooling  period  is  over,  at  the 
cost  recorded  in  this  accovmt. 

120.5  Accumulated  Provision  for 
Amortization  of  Nuclear  Fuel 
Assemblies 

A.  This  account  shall  be  credited  and 
Account  518,  Nuclear  Fuel  Expense, 
shall  be  debited  for  the  amortization  of 
the  net  cost  of  nuclear  fuel  assemblies 
used  in  the  production  of  energy.  The 
net  cost  of  nuclear  fuel  assemblies 
subject  to  amortization  shall  be  the 
original  cost  of  nuclear  fuel  assembUes, 
plus  or  less  the  expected  net  salvage 
value  of  uranium,  plutonium.  and  other 
by-products. 

B.  This  account  shall  be  credited  with 
the  net  salvage  value  of  uranium, 
plutonium,  and  other  nuclear  by- 
products when  such  items  are  sold, 
transferred  or  otherwise  disposed. 
Account  120.1.  Nuclear  Fuel  In  Process 
of  Refinement,  Conversion,  Enrichment 
and  Fabrication,  shall  be  debited  with 
the  net  salvage  value  of  nuclear 
materials  to  be  reprocessed.  Account 
157.  Nuclear  Materials  Held  for  Sale, 
shall  be  debited  for  the  net  salvage  value 
of  nuclear  materials  not  to  be 
reprocessed  but  to  be  sold  or  otherwise 
disposed  of  and  Account  120.2.  Nuclear 
Fuel  Materials  and  Assemblies — Stock 
Account,  will  be  debited  with  the  net 
salvage  value  of  nuclear  materials  that 
will  be  held  for  future  use  and  not 
actually  in  process,  in  Account  120.1. 
Nuclear  Fuel  in  Process  of  Refinement. 
Conversion.  Enrichment,  and 
Fabrication. 

I     C.  This  account  shall  be  debited  and 
Accoimt  120.4.  Spent  Nuclear  Fuel. 
shell  be  credited  with  the  cost  of  fuel 
assemblies  at  the  end  of  the  cooling 
period. 

120.6    Nuclear  Fuel  Under  Capital 
Leases 

I     A.  Tliis  account  shall  include  the 
amount  recorded  under  capital  leases 
for  nuclear  fuel  leased  from  others  for 
use  by  the  utility  in  its  utility 
operations. 

B.  Records  shall  be  maintained  with 
respect  to  each  capital  lease  reflecting: 
(1)  name  of  lessor.  (2)  basic  details  of 
lease.  (3)  terminal  date,  (4)  original  cost 


or  fair  market  value  of  nuclear  fuel 
leased,  (5)  future  minimum  lease 
payments,  (6)  the  amount  representing 
interest  and  the  interest  rate  used,  and 
(7)  expenses  paid. 

Other  Property  and  Investments 

121    Nonutility  Property 

A.  This  account  shall  Include  the 
book  cost  of  land,  structures, 
equipment,  or  other  tangible  or 
intangible  property  owned  by  the 
utility,  but  not  used  in  utility  service 
and  not  properly  includible  in  Account 
105,  Electric  Plant  Held  for  Future  Use. 

B.  This  account  shall  also  include  the 
amount  recorded  under  capital  leases 
for  property  leased  bom  olSiers  and  used 
by  the  utility  in  its  nonutility 
operations.  Records  shall  be  maintained 
with  respect  to  each  lease  reflecting:  (1) 
name  of  lessor,  (2)  basic  details  of  lease, 
(3)  terminal  date,  (4)  original  cost  or  fair 
market  value  of  property  leased,  (5) 
future  minimum  lease  payments,  (6) 
executory  costs,  (7)  present  value  of 
minimum  lessee  payments,  (8)  the 
amount  representing  interest  and  the 
interest  rate  used,  and  (9)  expenses 
paid. 

C.  This  account  shall  be  subdivided 
so  as  to  show  the  amoimt  of  property 
used  in  operations  which  are  nonutility 
in  character  but  nevertheless  constitute 
a  distinct  operating  activity  of  the 
company  (such  as  operation  of  an  ice 
department  where  such  activity  is  not 
classed  as  a  utility)  and  the  amount  of 
miscellaneous  property  not  used  in 
operations.  The  records  in  support  of 
each  subaccount  shall  be  maintained  so 
as  to  show  an  appropriate  classification 
of  the  property. 

Note:  The  gain  from  the  sale  or  other 
diaposition  of  property  included  in  thli 
account  which  had  been  previously  recorded 
in  Account  105.  Electric  Plant  Held  for 
Future  Use,  shall  be  accounted  for  in 
accordance  with  Paragraph  C  of  Account  105. 

122  Acctunulated  Provision  for 
Depreciation  and  Amortization  of 
Nonutility  Property 

This  account  shall  include  the 
accumulated  provision  for  depreciation 
and  amortization  applicable  to 
nonutility  property. 

123  Investment  in  Associated 
Companies 

A.  This  account  shall  include  the 
book  cost  of  investments  in  securities 
Issued  or  assumed  by  associated 
companies  and  investment  advances  to 
such  companies,  including  interest 
accrued  thereon  when  sudi  interest  is 
not  subject  to  current  settlement, 
provided  that  the  investment  does  not 
relate  to  a  subsidiary  company.  (If  the 


investment  relates  to  a  subsidiary 
company,  it  shall  be  included  in 
Accoimt  123.11,  Investment  in 
Subsidiary  Companies.)  Include  herein 
the  offsetting  entry  to  the  recording  of 
amortization  of  discount  or  premium  on 
Interest  bearing  investments.  (See 
Account  419,  Interest  and  Dividend 
Income.) 

B.  This  account  shall  be  maintained 
in  such  manner  as  to  show  the 
investment  in  seonities  of,  and 
advances  to,  each  associated  company 
together  with  full  particulars  regarding 
any  of  such  investments  that  are 
pledged. 

Note  A:  Securities  and  advances  of 
associated  companies  owned  and  pledged 
shall  be  Included  tn  this  account,  but  such 
securities,  if  held  in  special  deposits  or  in 
special  funds,  shall  be  included  In  the 
appropriate  deposit  or  fund  account  A 
complete  record  of  securities  pledged  shall 
be  maintained. 

Note  B:  Securities  of  auodated  companies 
held  as  temporary  cash  Investments  are 
includible  in  Account  136,  Temporary  Cash 
Investments. 

Note  C;  Balances  In  open  accoimts  with 
associated  companies,  which  are  subject  to 
current  settlement,  are  Includible  in  Account 
146.  Accounts  Receivable  from  Associated 
Companies. 

Note  D:  The  utility  may  write  down  the 
cost  of  any  security  in  recognitian  of  a 
decline  in  the  value  thereot  Securities  shall 
be  written  off  or  written  down  to  a  nominal 
value  If  there  is  no  reasonable  prospect  of 
substantial  value.  Fluctuations  in  market 
value  shall  not  be  recorded  but  a  permanent 
impairment  in  the  value  of  securities  shall  be 
recognized  in  the  accounts.  When  securities 
ere  written  off  or  written  down,  the  amount 
of  the  adjustment  shall  be  charged  to 
Accoimt  426  5,  Other  Deductions,  or  to  an 
appropriate  account  for  accumulated 
provisions  for  loss  in  value  established  as  a 
separate  subdivision  of  this  account 

C.  Account  123  shall  be  subaccounted 
as  follows: 
123.1    Patronage  Capital  from  Associated 

Cooperatives 
1 23. 1 1    Investment  in  Subsidiary  Companies 

123.21  Subscriptions  to  Capital  Term 
Certificate*— Supplemental  Financing 

123.22  Investments  in  Capital  Term 
Certificates— Supplemental  Financing 

123.23  Other  Investments  In  Associated 
Organizations 

123.1    Patronage  Capital  from 
Associated  Cooperatives 

This  account  shall  include  patronage 
capital  credits  allocated  to  the 
accounting  borrower  by  G4T 
cooperatives.  It  shall  also  include 
capital  credits,  deferred  patronage 
refunds,  or  like  items  from  odier 
associated  cooperatives.  The  account 
shall  be  maintained  so  as  to  reflect 
separately,  the  allocations  of  patronage 
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capital  ood  patronage  refunds  from  each 
organization  that  makes  such  allocations 
to  the  borrower. 

123.11    Investment  In  Subsidiary 
Companies 

A.  This  account  shall  include  the  cost 
of  investments  in  securities  issued  or 
assumed  by  subsidiary  companies  and 
investment  advances  to  such 
companies,  including  interest  accrued 
thereon  when  such  interest  is  not 
subject  to  current  settlement,  plus  the 
equity  in  luidisthbuted  eemings  or 
losses  of  such  subsidiary  companies 
since  acquisition.  This  account  shall  be 
credited  with  any  dividends  declared  by 
such  subsidiaries. 

B.  This  account  shall  be  maintained 
in  such  a  manner  as  to  show  separately 
for  each  subsidiary:  the  cost  of  such 
investments  in  the  securities  of  the 
subsidiary  at  the  time  of  acquisition:  the 
amount  of  equity  in  the  sv;bsidiary'» 
undistributed  net  eaniings  or  net  losses 
since  acquisition:  advaiicas  or  loans  to 
such  subsidiary;  and  full  particulars 
regRTtling  any  such  investments  that  are 
plaugod. 

123.21  Subscriptions  to  Capital  Term 
Certificates — Supplemental  Financing 

This  account  shall  include  the  total 
subscriptions  to  capital  term  certiScatcs 
of  CFC.  VVbsn  subscriptions  are  paid, 
this  account  shall  be  credited  and 
Account  123.22.  Investments  in  Capital 
Terra  Certificates — Supplomontal 
Financing,  debked. 

123.22  Investments  In  Capital  Term 
CertjEcates — SupplemGnt&l  Financing 

This  account  shall  include  paid 
subscriptions  in  cepi^d  terra  certificates 
of  CFC  or  other  siipplpmental  lenders. 

122.23  Other  Investments  in 
Associated  Organizations 

This  account  shall  include 
investments  in  capital  stock,  securities. 
men^.bnrship  fees,  and  investment 
advances  to  associated  ci^anizalions 
other  than  provided  for  elsewhere.  This 
account  shall  be  raaintainfid  in  such  a 
manner  as  to  show  the  investment  in 
stock  end  seciuities  of  and  advances  to 
each  associated  organization. 

Items 

1.  Investments  In  capital  stock  of 
associated  organizations. 

2.  Investments  in  securities  issued  by 
associated  organizations. 

3.  Membership  fees  in  associated 
organizations,  including  NRECA.  and 
Statewide  associations  of  REA-financed 
borrowers. 

4.  Investment  advances  to  associated 
organizations. 


124  Other  Investments 

A.  This  account  shall  include  the 
book  cost  of  investments  in  securities 
issued  or  assumed  by  nonassociated 
companies,  investment  advances  to 
such  companies,  and  any  investments 
not  accounted  for  elsewhere.  Include 
also  the  offsetting  entry  to  the  recording 
of  amortization  of  dis::ount  or  premium 
on  interest  bearing  investments.  (See 
Account  419,  Interest  and  Dividend 
Income.) 

D.  The  records  shall  be  maintained  in 
such  manner  as  to  show  the  amount  of 
each  investment  and  the  investment 
advances  to  each  person. 

Note  A:  S'jcuriUes  ownad  and  pledged 
shall  b«  laci^.irtd  In  this  Bccount,  but 
securities  hsid  in  special  deposits  or  in 
special  fuadt  shall  be  included  in 
appropriate  de{>06it  or  fund  accounts.  A 
complete  record  of  securities  pled^jed  shall 
be  caiatained. 

Note  B;  Securities  held  as  temporary  cash 
Lavb^tmsnts  shali  not  be  Included  In  this 
account 

Note  C:  See  Note  D  of  Accouct  123. 

125  Sinking  Funds 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  held  in  sinking  funds.  A 
separate  account,  with  appropriate  title, 
shall  be  kept  for  each  sinking  fund. 
Transfers  from  this  account  to  special 
deposit  accounts,  may  be  made  as 
noces&ary  for  the  puruose  of  pnying 
matured  sinking  fund  obUgations,  or 
obligations  called  for  redemption  but 
not  presented,  or  the  interest  th?roon. 

1 28    Depreciation  Fund 

This  account  shall  include  the 
amoiint  of  cash  and  the  book  cost  of 
investments  which  have  been  segregated 
in  a  special  fund  for  the  purpose  of 
identifying  such  assets  with  the 
accumulated  provisions  for 
depredation. 

1 28    Other  Special  Funds 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  which  have  be«n  segregated 
in  special  funds  for  insurance,  employee 
pensions,  savings,  relief,  hospital,  and 
other  purposes  not  provided  for 
elsewhare.  A  separata  account,  with 
appropriate  title,  shall  be  kept  for  each 
fund. 

Nokt:  Amounts  deposited  with  ■  trustee 
under  the  terms  of  an  Irrevocable  trust 
agreenient  hr  pensions  or  other  employee 
iMQefits  shall  not  be  included  in  this  account 

Current  and  Accrued  Assets 

Current  and  accrued  assets  are  cash, 
those  assets  which  are  reatiily 
convertibla  into  cash  or  are  held  for 


current  use  in  operations  or 
construction,  current  claims  against 
others,  payment  of  which  is  reasonably 
assured,  and  amounts  accruing  to  the 
utiUty  which  are  subject  to  current 
settlement,  except  such  items  for  which 
accounts  other  than  those  designated  as 
current  and  accrued  assets  are  provided. 
There  shall  not  be  included  in  the 
category  of  accounts  designated  as 
current  and  accrued  assets  any  item,  the 
amount  or  collectibility  of  which  is  not 
reasonably  assured,  unless  an  adequate 
provision  for  possible  loss  has  been 
made  therefor.  Items  of  current 
character  but  of  doubtful  value  may  be 
vvr.tten  down,  and  for  record  purposes 
carried  in  these  accounts  at  nominal 
value. 

131    Cash 

A.  This  account  shall  Include  the 
amount  of  current  cash  funds  except 
working  funds. 

B.  Account  131  shall  be  sufcaccounted 
as  follows: 

131.1  Cash— General 

131.12    Cash— Generftl— Economic 
Development  Funds 

131.2  Csah— Construction  Fund— Trustee 

131.3  Cash-^nstallstion  Loan  and 
Collection  Fund 

131.4  Transfer  of  Cash 

131.1  Cash— General 

This  account  shall  include  all  cash  of 
the  organization  not  provided  for 
elsewhere.  Separate  subaccounts  may  be 
maintained  for  each  bank  account  in 
which  general  cash  is  maintalnad. 
Funds  ceid  by  othtrs  for  current 
obligations  shall  be  recorded  in  Account 
134,  Other  Special  Deposits. 

131.12    Cash — General — ^Economic 
IJevelopment  Funds 

This  account  shall  include  the  cash 
received  from  the  Rural  Electrification 
Administration  for  Rural  Economic 
Developmant  Loans.  Economic 
development  loan  advances  shall  be 
charged  to  this  account  and  credited  to 
Account  224.17,  REA  Notes  Executed— 
Economic  Development — ^Debit. 

131.2  Cash— Construction  Fund- 
Trustee 

This  account  shall  include  the  cash 
received  from  the  Rural  Electrification 
Administration,  CFC,  and  any  other 
source  of  supplemental  finandcg  for 
financing  the  construction,  purchase, 
and  operation  of  electric  fadUties.  REA 
construction  loan  fund  advances  shall 
be  charged  to  this  account  and  credited 
to  Account  224.4.  REA  Notes 
Executed— Construction— Debit.  CFC 
and  other  supplemental  lender 
construction  loan  fund  advances  shall 
be  charged  to  this  account  and  credited 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10.  1993  /  Rules  and  Regulations  59847 


to  Account  224.13,  Supplemental 
FinaQcing  Notes  Executed—Debit 

131.3    Cash— Installation  Loan  and 
Collection  Fund 

A.  This  accoimt  shall  include  the  cash 
advanced  on  installation  loans  made 
subsequent  to  September  13, 1957.  Such 
advances  shall  be  debited  to  this 
account  as  received  and  credited  to 
Account  224.10,  REA  Notes  Executed— 
Installation— Debit.  This  account  shall 
also  include  interest  and  principal 
collections  received  on  consumers' 
loans  financed  from  REA  loans  made 
subsequent  to  September  13, 1957, 

B.  Payments  shall  be  made  from  this 
account  solely  for  financing  consiuners' 
loans  for  the  purpose  of  wiring  of 
consumers'  premises,  and  the 
acquisition  and  installation  of  electrical 
and  plumbing  appliances  and 
equipment  by  consumers.  The  cash  in 
this  accoimt  is  also  used  for  the 
payment  of  principal  and  interest  on 
installation  loans  made  by  REA, 
subsequent  to  September  13, 1957.  in 
accordance  with  the  terms  of  the  loan 
agreement. 

131.4    TransfiarofCash 

This  account  shall  be  used  in 
transferring  funds  from  one  bank 
account  to  another.  This  account  is 
charged  when  the  check  is  drawn  for  the 
transfer  and  entered  in  the  check 
register,  and  credited  when  the  amount 
transferred  is  entered  in  the  cash 
receipts  book.  This  account  is  to  be  used 
as  a  clearing  account  and  should  not 
have  a  balance  at  the  end  of  an 
accounting  period. 

132  Interest  Special  Deposits 

This  accoimt  shall  include  special 
deposits  with  fiscal  agents  or  others  for 
the  payment  of  interest 

133  Dividend  Special  Deposits 

This  account  shall  Include  special 
deposits  with  fiscal  agents  or  others  for 
the  payment  of  dividends. 

134  Other  Special  Deposits 

This  account  shall  include  deposits 
with  fiscal  agents  or  others  for  special 
purposes  other  than  the  payment  of 
interest  and  dividends.  Such  special 
deposits  may  include  cash  deposited 
with  Federal,  stale,  or  municipal 
authorities  as  a  guaranty  for  the 
fulfillment  of  obligations;  cash 
deposited  with  trustees  to  be  held  until 
mortgaged  property  sold,  destroyed,  or 
otherwise  disposed  of  is  replaced;  and 
cash  realized  from  the  sale  of  the 
accoimting  utility's  securities  and 
deposited  with  trustees  to  be  held  until 
invested  in  property  of  the  utility. 


Entries  to  this  account  shall  specify  the 
purpose  for  which  the  deposit  Is  made. 

Note:  Asset!  tvtilable  for  general  corporate 
purposes  shall  not  be  included  in  this  - 
account  Further,  deposits  for  more  than  oite 
year,  which  are  not  ofEset  by  current 
liabilities,  shall  not  be  charged  to  this 
account  but  to  Account  128.  Other  Special 
Funds. 

135  Working  Funds 

This  account  shall  include  cash 
advanced  to  officers,  agents,  employees, 
and  others  as  petty  cash  or  working 
funds. 

136  Temporary  Cash  Investments 

A.  This  account  shall  ^clude  the 
book  cost  of  investments,  such  as 
demand  and  time  loans,  bankers' 
acceptances.  United  States  Treasury 
certificates,  marketable  securities,  and 
other  similar  investments,  acquired  for 
the  purpose  of  temporarily  investing 
cash. 

B.  This  account  shall  be  so 
maintained  as  to  show  separately 
temporary  cash  investments  in 
securities  of  associated  companies  and 
of  others.  Records  shall  be  kept  of  any 
pledged  investments. 

141  Notes  Receivable 

A.  This  accoimt  shall  Include  the 
book  cost,  not  indudible  elsewhere,  of 
all  collectible  obligations  in  the  farm  of 
notes  receivable  and  similar  evidences 
(except  interest  coupons)  of  money  due 
on  demand  or  within  one  year  from  the 
date  of  issue,  except,  however,  notes 
receivable  from  associated  companies. 
(See  Account  136,  Temporary  Cush 
Investments,  and  Account  145,  Notes 
Receivable  bom  Associated  Ccmipenies.) 

Note:  The  £aca  amount  of  notes  receivable 
discounted,  sold,  or  transSBrred  vrithout 
releasing  the  utility  firom  liability  u  •ndonar 
thereon,  shall  be  credited  to  a  separate 
subdivision  of  this  account  and  appropriate 
disclosure  shall  be  made  in  the  financial 
statements  of  any  mnttngarn  liability  arising 
from  such  transactions. 

B.  Account  141  shall  be  subaccounted 
as  folloMTs: 

141.1    Accumulated  Provision  tot 
Uncollectible  Notes— Oadit 

141.1    Accumulated  Provision  for 
Uncollectible  Notes— Oedit 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on  notes 
receivable  which  may  become 
uncollectible,  and  also  with  collections 
on  notes  previously  charged  hereto. 
Concurrent  charges  shall  be  made  to 
Account  904,  Uncollectible  Accounts. 

142  Customer  Accounts  Receivable 
A.  This  account  shall  include 

amounts  due  from  customws  fca  utility 


service  and  for  merchandising,  jobbing, 
and  ccntract  wotL  This  account  shall 
not  include  amounts  due  from 
associated  companies. 

B.  This  account  shall  be  maintained 
so  as  to  permit  ready  segregation  of  the 
amounts  due  for  merchandising, 
jobbing,  and  contract  work. 

C  Account  142  shall  be  subaccounted 
as  follows: 

142.1  Customer  Accounts  Receiyablfr— 
Electric 

142.2  Customer  Accounts  RsceiTable— 
Other 

142.1  Customer  Accounts 
Receivable— electric 

This  account  shall  indude  amounts 
due  bom  customers  for  utibty  sarrics. 

142.2  Customer  Accounts 
Receivable— Other 

This  account  shall  include  amounts 
due  from  customers  for  merdiandising, 
jobbing,  and  omtract  work, 

143  Other  Accounts  Receivable 

A.  This  account  shall  include 
amounts  due  the  utility  upon  open 
accounts,  other  than  amounts  due  from 
associated  compeniee  and  bom 
customers  for  utilitv  eenrices  and 
merchandising,  joboing  and  omtract 
work. 

B.  This  account  shall  b«  maintained 
so  as  to  show  separately  amounts  due 
on  subscriptlcms  to  capital  stock  and 
bom  officers  and  employees.  The 
account  shall  not  induct  amoimts 
advanced  to  officers  or  others  as 
working  funds.  (See  Account  135, 
Working  Funds.) 

144  Accumulated  Provision  for 
Uncollectible  Acconnta-Oedit 

A.  This  account  shall  indude 
amounts  provided  fior  losses  on 
accounts  receivable  which  may  become 
uncollectible,  and  also  with  collections 
on  accounts  previously  char^  hereto. 
Concurrent  charges  shall  be  made  to 
Account  904,  Uncollectible  Accounts, 
for  amounts  applicable  to  utility 
operations,  and  to  corresponding 
accounts  for  other  operations.  Records 
shall  be  maintained  so  as  to  show  the 
write-offs  of  accounts  receivable  for 
each  utility  department 

B.  Account  144  shall  be  subaccounted 
as  follows: 

144.1  Accimiulatad  Provision  far 
Uncollectible  Customer  Accounts — 
Qedlt 

144.2  Accumulated  Provision  far 
Uncollectible  MerchaiMiising  Accounts— 
Crwht 
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144.3  Accumulated  Provlaion  for 
Uncollactibla  Accounts,  Offic«n  and 
Employwi    Credit 

144.4  Accumulated  Provision  for  Other 
Uncollectlbla  Account!— Credit 

144.1  Accumulated  Provision  for 
Uncollectible  Customer  Accounts — 
Credit 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on 
accounts  receivable  which  may  become 
uncollectible,  and  also  with  collections 
on  accounts  previously  charged  hereto. 
Concurrent  cnarges  shall  be  made  to 
Account  904.  Uncollectible  AccounU. 

144.2  Accumulated  Provision  for 
Uncollectible  Merchandising 
Accoimts — Credit 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on 
merchanoislng,  Jobbing,  and  contract 
work  which  may  become  uncollectible, 
and  also  with  collections  on  accoimts 
previously  charged  hereto.  Concurrent 
charges  shall  be  made  to  Accoimt  904. 
Uncollectible  Accounts,  for  amounts 
applicable  to  utiUty  o{)6ration8,  and  to 
corresponding  accoimts  for  other 
operations. 

144.3  Accim[iulated  Provision  for 
Uncollectible  Accounts.  OCGcers  and 
Employees — Credit 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on 
accounts  receivable  from  officers  and 
employees  which  may  become 
uncollectible  and  also  with  collections 
on  accounts  previously  charged  hereto. 
Concurrent  cnarges  shall  be  made  to 
Account  904,  Uncollectible  Accounts. 

144.4  Accumulated  Provision  for 
Other  Uncollectible  Accoimts— Credit 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on 
accounts  receivable  which  may  become 
uncollectible  and  for  which  the 
recording  of  this  credit  has  not  been 
provided  for  elsewhere.  This  account 
shall  also  be  credited  with  collections 
on  accounts  previously  charged  hereto. 
Concurrent  cnarges  shall  be  made  to 
Account  904.  Uncollectible  Accounts, 
for  amounts  applicable  to  utility 
operations  and  to  corresponding 
accounts  for  other  operations. 

145    Notes  Receivable  from  Associated 
Companies 

This  account  shall  include  notes  upon 
which  associated  companies  are  liable, 
and  which  mature  and  are  expected  to 
be  paid  in  fuU  rfot  later  than  one  year 
from  the  date  of  issue,  together  with  any 
interest  thereon,  and  debit  balances 
subject  to  current  settlement  in  open 
accounts  with  associated  companies. 


Items  which  do  not  bear  a  specified  due 
date  but  which  have  been  carried  for 
more  than  twelve  months  and  items 
which  are  not  paid  within  twelve 
months  from  due  data  shall  be 
transferred  to  Account  123.  Investment 
in  Associated  Companies. 

NotK  The  face  amount  of  notes  receivable 
ditcounted,  told  or  transferred  tvithout 
releasing  the  uUlity  from  liability  u  endorser 
thereon,  shall  l>e  credited  to  a  separate 
subdivision  of  this  account  and  appropriate 
disclosure  shall  be  made  in  the  finimHi) 
statements  of  any  contingent  liability  arising 
from  such  transactions. 

146    Accounts  Receivable  from 
Associated  Coi^anies 

This  account  shall  include  drafts 
upon  which  associated  companies  are 
liable,  and  which  mature  and  are 
expected  to  be  paid  in  full  not  later  than 
one  year  from  tne  date  of  issue,  together 
with  any  interest  thereon,  and  debit 
balances  subject  to  current  settlement  in 
open  accounts  with  associated 
companies.  Items  which  do  not  bear  a 
specified  due  date  but  which  have  been 
carried  for  more  than  twelve  months 
and  items  which  are  not  paid  within 
twelve  months  from  due  date  shall  be 
transferred  to  Account  123.  Investment 
in  Associated  Companies. 

Note:  On  the  balance  sheet,  accounts 
receivable  from  an  associated  company  may 
be  o&et  against  accoimts  payable  to  the  same 
company. 

151  Fuel  Stock 

This  account  shall  include  the  book 
cost  of  foel  on  hand. 

Items 

1.  Invoice  price  of  foel  less  any  cash 
or  other  discounts. 

2.  Freight,  switching,  demurrage,  and 
other  transportation  charges,  not 
including,  however,  any  charges  for 
unloading  from  the  shipping  medium. 

3.  Excise  taxes,  purchasing  agents' 
commissions,  insurance,  and  other 
expenses  directly  assignable  to  cost  of 
foel. 

4.  Operating,  maintenance  and 
depreciation  expenses,  and  ad  valorem 
taxes  on  utility-o'^^'ned  transportation 
equipment  used  to  transport  foel  bom 
the  point  of  acquisition  to  the  unloading 
po^t. 

5.  Lease  or  rental  costs  of 
transportation  equipment  used  to 
transport  foel  from  the  point  of 
acquisition  to  the  unloading  point. 

152  Fuel  Stock  Expenses 
Undistributed 

A.  This  account  may  include  the  cost 
of  labor  and  of  supplies  used  and 
expenses  incurred  in  unloading  foel 
from  the  shipping  medium  and  in  the 


handling  thereof  prior  to  its  use,  if  such 
expenses  are  sufficiently  significant  in 
amount  to  warrant  being  treated  as  a 
part  of  the  cost  of  foel  inventory  rather 
than  being  charged  direct  to  expense  as 
incurred. 

B.  Amounts  included  herein  shall  be 
charged  to  expense  as  the  foel  is  used 
to  the  end  that  the  balance  herein  shall 
not  exceed  the  expenses  attributable  to 
the  inventory  of  fuel  on  hand. 

Items 

Labor: 

1.  Procuring  and  handling  of  foel. 

2.  All  routine  foel  analyses. 

3.  Unloading  from  shipping  facility 
and  placing  in  storage. 

4.  Nfoving  of  foel  in  storage  and 
transferring  fit>m  one  station  to  another. 

5.  Handling  from  storage  or  shipping 
facility  to  first  bunker,  hopper,  bucket, 
tank,  or  holder  of  boiler  house  structure. 

6.  Operation  of  mechanical  equipment 
such  as  locomotives,  trucks,  cars,  boats, 
barges,  and  cranes. 

Supplies  and  Expenses: 

1.  Tools,  lubricants  and  other 
supplies. 

2.  Operating  suppUes  for  mechanical 
equipment 

3.  Transportation  and  other  expenses 
in  moving  foel. 

4.  Stores  expenses  applicable  to  foel. 

153  Residuals 

This  account  shall  Include  the  book 
cost  of  any  residuals  produced  in  the 
production  or  manufacturing  processes. 

154  Plant  Materials  and  Operating 
Supplies 

A.  This  account  shall  include  the  cost 
of  materials  purchased  primarily  for  use 
in  the  utiUty  business  for  construction, 
operation  and  maintenance  purposes.  It 
shall  also  include  the  book  cost  of 
materials  recovered  in  connection  with 
construction,  maintenance,  or  the 
retirement  of  property,  such  materials 
being  credited  to  construction, 
maintenance,  or  accumulated 
depredation  provision,  respectively, 
and  included  herein  as  follows: 

1.  Reusable  materials  consisting  of 
large  individual  items  shall  be  Included 
in  this  account  at  original  cost, 
estimated  if  not  known.  The  cost  of 
repairing  such  items  shall  be  charged  to 
the  maintenance  account  appropriate  for 
the  previous  use. 

2.  Reusable  materials  consisting  of 
relatively  small  items,  the  identity  of 
which  (from  the  date  of  original 
installation  to  the  final  abandonment  or 
sale  thereof)  cannot  be  ascertained 
without  undue  refinement  in 
accounting,  shall  be  included  in  this 
account  at  current  prices  new  for  such 
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items.  The  cost  ot  repairing  such  items 
shall  be  charged  to  the  appropriate 
expense  account  as  indicated  by 
previous  use. 

3.  Scrap  and  nonusable  materials 
included  in  this  account  shall  be  carried 
at  the  estimated  net  amount  realizable 
therefrom.  The  difference  between  the 
amounts  realized  for  scrap  and 
nonusable  materials  sold  and  the  net 
amount  at  which  the  materials  were 
carried  in  this  account,  as  far  as 
practicable,  shall  be  adjusted  to  the 
accounts  credited  when  the  materials 
were  charged  to  this  account. 

B.  Materials  and  supplies  issued  shall 
be  credited  hereto  and  charged  to  the 
appropriate  construction,  operating 
expense,  or  other  account  on  the  basis 
of  a  unit  price  determined  by  the  use  of 
cumulative  average,  first-in-first-out,  or 
such  other  method  of  inventory 
accounting  as  conforms  with  accepted 
accoxmting  standards  consistently 
applied. 

Items 

1.  Invoice  price  of  materials  less  cash 
or  other  discounts. 

2.  Freight,  swftdiing,  or  other 
transportation  diarges  when  practicable 
to  include  as  part  of  the  cost  of 
particular  materials  to  which  they 
relate. 

3.  Customs  duties  and  excise  taxes. 

4.  Costs  of  inspection  and  special  tests 
prior  to  acceptance. 

5.  Insurance  and  other  directly 
assignable  charges. 

NatR  Where  expense*  applicable  to 
materials  purchased  cannot  be  directly 
usigaed  to  particular  purchase*,  they  ihall 
be  dharged  to  Account  163,  Stores  Expense 
Undistributed. 

155  Merchandise 

This  account  shall  include  the  book 
cost  of  materials  and  supplies  and 
appliances  and  equipment  held 
primarily  for  merchandising,  jobbing, 
and  contract  work.  The  principles 
prescribed  in  accounting  for  utility 
materials  and  supplies  shall  be  c^uerved 
with  respect  to  items  carried  in  this 
account 

156  Other  Materials  and  Supplies 

This  account  shall  include  the  book 
cost  of  materials  and  supplies  held 
primarily  for  nonutility  purposes.  The 
principles  prescribed  in  accoimting  for 
uUhty  materials  and  supplies  shall  be 
obsesved  with  respect  to  items  carried 
in  this  account 

157  Nuclear  Materials  Held  for  Sale 

This  account  shall  include  the  net 
salvage  value  of  uranium,  plutonlum, 
and  other  nuclear  materials  held  by  the 


company  for  sale  or  othw  disposition 
that  are  not  to  be  reused  by  the  company 
in  its  electric  utility  operations.  This 
account  shall  be  debited  and  Account 
120.5,  Accumulated  Provision  for 
Amortization  of  Nuclear  Fuel 
Assemblies,  credited  for  such  net 
salvage  value.  Any  difference  between 
the  amount  recorded  in  this  account  and 
the  actual  amount  realized  from  the  sale 
of  materials  shall  be  debited  or  credited, 
as  appropriate,  to  Account  518,  Nuclear 
Fuel  Expense,  at  the  time  of  such  sale. 

158.1  Allowance  Inventory 

A.  This  account  shall  include  the  cost 
of  allowances  owned  by  the  utility  and 
not  withheld  by  the  Environmental 
Protection  Agency.  See  §  1767.15  (u) 
and  Account  158.2,  Allowances 
Withheld. 

B.  This  account  shall  be  credited  and 
Accoxut  509,  Allowancee.  shall  be 
debited  concuiTent  with  the  monthly 
emission  of  sulfur  dioxide. 

C.  Separate  subdivisions  of  this 
account  shall  be  maintained  so  as  to 
sep>arately  account  for  those  allowances 
usable  in  the  cturent  year  and  in  each 
subsequent  year.  The  underlying 
records  of  these  subdivisions  shall  be 
maintained  in  sufficient  detail  so  as  to 
identify  each  allowanca  included;  the 
origin  of  each  allowance;  and  the 
acquisition  cost,  if  any,  of  the 
allowance. 

158.2  Allowances  Withheld 

A.  This  account  shall  isdtide  the  cost 
of  allowances  owned  by  the  utility  but 
withheld  by  the  Environmental 
Protection  Agency.  (See  §  1 767.15  (u).) 

B.  The  invaato^  cost  of  the 
allowances  rekeaed  by  the 
Environmental  Protectioi  Agency  for 
use  by  the  utility  shall  be  trsnaferred  to 
Account  158.1,  Allowance  Inventory. 

C.  The  imderiytng  records  of  this 
account  shall  be  maintained  in 
sufficient  detail  so  as  to  identify  each 
allowance  included;  the  raigin  of  each 
allowance;  and  the  acquisition  cost,  if 
any,  of  the  allowances. 

163    Stores  Expense  Undistributed 

A.  This  account  shall  include  the  cost 
of  supervision,  labor,  and  expenses 
incurred  in  the  operation  of  general 
storerocmis,  including  purchasing, 
storage,  handling,  and  distiibution  of 
materials  and  suppUee. 

B.  This  account  shall  be  cleared  by 
adding  to  the  cost  of  materials  and 
supplies  issued,  a  suitable  loading 
charge  which  will  distribute  the 
expense  equitably  over  stores  Issues. 
The  balance  in  the  account  at  the  close 
of  the  year  shall  not  exceed  the  amount 
of  stores  expenses  reasonably 


attributable  to  the  Inventoir  of  materials 
and  supplies,  exclusive  of  niel.  as  any 
amount  applicable  to  fuel  costs  should 
be  included  in  Account  152,  Fuel  Stock 
Expenses  Undistributed. 

Items 
Labor: 

1.  Inspecting  and  testing  materials 
and  supplies  when  not  assignsble  to 
specific  items. 

2.  Unloading  from  shipping  fecility 
and  placing  in  storage. 

3.  Supervision  of  purchasing  and 
stores  department  to  extent  assignable  to 
materials  handled  through  stores. 

4.  Getting  materials  from  stock  and  in 
readiness  to  go  out. 

5.  Inventorying  stock  received  or 
stock  on  hand  by  stores  employees  but 
not  including  inventories  by  general 
department  employees  as  part  of 
internal  or  general  audits. 

6.  Purchasing  department  activities  in 
checking  material  needs,  investigating 
sources  of  supply,  analyzing  prices, 
preparing  and  placing  orders,  and 
related  activities  to  extent  applicable  to 
materials  handled  throiigh  stores. 
(Optiooal:  Purchasing  department 
expenses  may  be  included  in 
administrative  and  general  expenses.) 

7.  Maintaining  stores  equipment 

8.  Cleaning  ami  tidying  storerooms 
and  stores  offices. 

9.  Keeping  stock  records,  including 
the  recording  and  posting  of  material 
receipts  and  issoes  and  maintaining 
inventory  records  of  stodc 

10.  Collecting  and  handling  soap 
materials  in  stcnes. 

Supplies  and  Expenses: 

1.  Adjustments  of  inventories  of 
materials  and  supplies  but  not  including 
large  differences  which  can  readily  be 
assigned  to  important  classes  of 
materials  and  equit^fy  distributed 
among  the  accounts  to  whidi  sudi 
dssses  of  materials  have  been  charged 
since  the  previous  inventory. 

2.  Cash  and  other  discounts  not 
practically  assignable  to  specific 
materials. 

3.  Freight  and  express  charges  when 
not  assignable  to  specific  items. 

4.  Heat,  light,  and  power  for 
storerooms  and  store  offices. 

5.  Brooms,  brushes,  sweeping 
compounds  and  other  supplies  used  in 
cleaning  and  tidying  storerooms  and 
stores  offices. 

6.  Injuries  and  damages. 

7.  Insurance  on  matwials  snd 
supplies  and  on  stores  equipment 

8.  Losses  due  to  breakage,  leakage, 
evaporation,  fire  or  other  causes,  less 
credits  for  amounts  received  from 
insurance,  transportation  companies,  or 
others  in  compmsation  of  such  losses. 
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S.  Postage,  printing,  stationery,  and 
office  supplies. 

10.  Rant  of  storage  space  and 
facilities. 

11.  Communication  service. 

12.  Excise  and  other  similar  taxes  not 
assignable  to  specific  materials. 

13.  Transportation  expense  on  inward 
movement  of  stores  and  on  transfer 
between  storerooms  but  not  including 
charges  on  materials  recovered  from 
retirements  which  shall  be  accounted 
for  as  part  of  the  cost  of  removal. 

Note:  A  phyiical  lnv«ntory  of  each  class  of 
matarlals  and  supplies  shall  b*  mada  at  least 
every  two  years. 

165    Prepajrments 

A.  This  accoimt  shall  include 
amounts  representing  prepayments  of 
insiuance,  rents,  taxes,  interest,  and 
miscellaneous  items,  and  shall  be  kept 
or  supported  in  such  manner  as  to 
disclose  the  amount  of  each  class  of 
prepayment 

B.  Account  165  shall  be  subaccounted 
as  follows: 

165.1  Prepayments — Insurance 

165.2  Other  Prepayments 

171  Interest  and  Dividends  Receivable 
This  account  shall  include  the 

amount  of  interest  on  bonds,  mortgages, 
notes,  commercial  paper,  loans,  open 
accounts,  and  deposits,  the  payment  of 
which  is  reasonably  assiued,  and  the 
amount  of  dividends  declared  or 
guaranteed  on  stocks  owned. 

Note  A:  Interest  which  Is  not  subject  to 
current  settlement  shall  not  be  Included 
herein  but  In  the  account  in  which  the 
associated  principle  Is  recorded. 

Note  B:  Interest  and  dividends  receivable 
from  associated  companies  shall  be  Included 
in  Account  146,  Accounts  Receivable  from 
Associated  Companies. 

172  Rents  Receivable 

This  account  shall  include  rents 
receivable  or  accrued  on  property  rented 
or  leased  by  the  utility  to  others. 

Note:  Rents  receivable  from  associated 
companies  shall  be  included  in  Account  146, 
Accounts  Receivable  from  Associated 
Companies. 

1 73  Accrued  Utility  Revenues 
At  the  option  of  the  utility,  the 

estimated  amount  accrued  for  service 
rendered,  but  not  billed  at  the  end  of 
any  accounting  period,  may  be  included 
herein.  If  accruals  are  made  for  tmbilled 
revenues,  accruals  shall  also  be  made 
for  imbilled  expenses,  such  as  the 
purchase  of  energy. 

174  Miscellaneous  Current  and 
Accrued  Assets 

This  account  shall  incliide  the  book 
cost  of  all  other  current  and  accrued 


assets,  appropriately  designated  and 
supported  so  as  to  show  the  nature  of 
each  asset  included  herein. 

Deferred  Debits 

181    Unamortized  Debt  Expense 

This  accoimt  shall  include  expenses 
related  to  the  issuance  or  assiunption  of 
debt  securities.  Amounts  recorded  in 
this  accoimt  shall  be  amortized  over  the 
life  of  each  respective  issue  under  a 
plan  which  will  distribute  the  amount 
equitably  over  the  life  of  the  seciuity. 
The  amortization  shall  be  on  a  monthly 
basis,  and  the  amounts  thereof  shall  be 
charged  to  Accoimt  428,  Amortization 
of  Debt  Discount  and  Expense.  Any 
imamortized  amounts  outstanding  at  the 
time  that  the  related  debt  is  prematurely 
reacquired  shall  be  ac(x>imtwi  for  as 
indicated  in  §  1767.15  (q). 

182.1  Extraordinary  Property  Losses 

A.  When  authorized  or  directed  by 
REA,  this  account  shall  include 
extraordinary  losses  which  could  not 
reasonably  faiave  been  anticipated  and 
which  are  not  covered  by  insurance  or 
other  provisions,  such  as  unforeseen 
damages  to  property. 

B.  Application  to  REA  for  permission 
to  use  this  account  shall  be 
accompanied  by  a  statement  giving  a 
complete  explanation  with  respect  to 
the  items  which  it  is  proposed  to 
include  herein,  the  period  over  which, 
and  the  accounts  to  which  it  is  proposed 
to  write  off  the  charges,  and  other 
pertinent  information. 

182.2  Unrecovered  Plant  and 
Jlegulatoiy  Study  Costs 

A.  This  account  shall  include:  (1) 
nonrecurring  costs  of  studies  and 
analyses  mandated  by  regulatory  bodies 
related  to  plants  in  service,  transferred 
from  Account  183,  Preliminary  Survey 
and  Investigations  Charges,  and  not 
resulting  in  construction;  and  (2)  when 
authorized  by  REA,  significant 
unrecovered  costs  of  plant  facilities 
where  construction  has  been  cancelled 
or  which  have  been  prematurely  retired. 

B.  This  account  shall  be  credited  and 
Account  407,  Amortization  of  Property 
Losses,  Unrecovered  Plant  and 
Regulatory  Study  CosU,  shall  be  debited 
over  the  period  specified  by  REA. 

C.  Any  additional  costs  incurred, 
relative  to  the  cancellation  or  premature 
retirement,  may  be  included  in  this 
account  and  amortized  over  the 
remaining  period  of  the  original 
amortization  period.  Should  any  gains 
or  recoveries  oe  realized  relative  to  the 
cancelled  or  prematurely  retired  plant, 
such  amounts  shall  be  used  to  reduce 
the  unamortized  amount  of  the  costs 
recorded  herein. 


D.  In  the  event  that  the  recovery  of 
costs  included  herein  is  disallowed  in 
the  rate  proceedings,  the  disallowed 
costs  shall  be  charged  to  Account  426.5, 
Other  Deductions,  in  the  year  of  such 
disallowance. 

182.3    Other  Regulatory  AsseU 

A.  This  account  shaU  include  the 
amounts  of  regulatory-created  assets, 
not  includable  in  other  accounts, 
resulting  from  the  ratemaking  actions  of 
regulatory  agencies.  (See  the  definition 
of  regulatory  assets  and  liabilities.) 

B.  The  amounts  included  in  this 
account  are  to  be  established  by  those 
charges  which  would  have  been 
included  in  net  income  determinations 
in  the  current  period  under  the  general 
requirements  of  the  Uniform  System  of 
Accounts  but  for  It  being  probable  that 
such  items  will  be  included  in  a 
different  period(s)  for  purposes  of 
developing  the  rates  that  tne  utility  is 
authorized  to  charge  for  its  utility 
services.  When  specific  identification  of 
the  particular  source  of  a  regulatory 
asset  cannot  be  made,  such  as  in  plant 

{>ha8e-ins,  rate  moderation  plans,  or  rate 
evelization  plans.  Account  407.4, 
Regulatory  Credits,  shall  be  credited. 
The  amounts  recorded  in  this  account 
are  generally  to  be  charged, 
concurrently  with  the  recovery  of  the 
amounts  in  rates,  to  the  same  account 
that  would  have  been  charged  if 
included  in  income  when  incurred, 
except  all  regulatory  assets  established 
through  the  use  of  Account  407.4  shall 
be  charged  to  Account  407.3.  Regulatory 
Debits,  concurrent  with  the  recovery  of 
the  amounts  in  rates. 

C.  If  rate  recovery  of  all  or  part  of  an 
amount  included  in  this  account  is 
disallowed,  the  disallowed  amount  shall 
be  charged  to  Account  426.5.  Other 
Deductions,  or  Account  435, 
Extraordinary  Deductions,  in  the  year  of 
the  disallowance. 

D.  The  records  supporting  the  entriaj 
to  this  account  shall  be  kept  so  that  the 
utility  can  furnish  full  information  as  to 
the  nature  and  amount  of  each 
regulatory  asset  included  in  this 
account,  including  justification  for 
inclusion  of  such  amounts  in  this 
account. 

183    Preliminary  Survey  and 
Investigation  Charges 

A.  This  account  shall  be  charged  with 
all  expenditures  for  preliminary 
surveys,  plans,  and  investigations  made 
for  the  purpose  of  determi^g  the 
feasibilitv  of  utility  projects  under 
contemplation.  If  construction  results, 
this  account  shall  be  credited  and  the 
appropriate  utility  plant  accoimt 
charged.  If  the  work  is  abandoned,  the 
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chai^ge  shall  be  made  to  Account  426.5, 
Other  Deductions,  or  to  the  appropriate 
operating  expense  account. 

B.  This  accoimt  shall  also  include 
costs  of  studies  and  analyses  mandated 
by  regulatory  bodies  related  to  plant  in 
service.  If  construction  results  from 
such  studies,  this  account  shall  be 
credited  and  the  appropriate  utility 
plant  account  charged  with  an  equitable 
portion  of  such  study  costs  directly 
attributable  to  new  construction.  The 
portion  of  such  study  costs  not 
attributable  to  new  construction  or  the 
entire  cost  if  construction  does  not 
result  shall  be  charged  to  Account 
182.2.  Unrecovered  Plant  and 
Regulatory  Study  Costs,  or  the 
appropriate  operating  expense  account. 
Tlie  costs  of  such  studies  relative  to 
plant  under  construction  shall  be 
included  directly  inAccount  107, 
CoDKtruction  Work  in  Progress — 
Eleotrc. 

C.  The  records  supporting  the  entries 
to  this  account  shall  be  so  kept  that  the 
utility  can  furnish  complete  information 
as  to  the  nature  and  the  purpose  of  the 
survey,  plans,  or  investigations,  and  the 
nature  and  amounts  of  the  several 
chaises. 

Note:  The  amount  of  prBlimlnary  survey 
and  investigation  charges  transferred  to 
utility  plant  shall  not  exceed  the 
expenditures  which  may  rBasonsbly  be 
determined  to  contribute  directly  and 
Immediately  and  without  dupUcetion  to 
utility  plant. 

184  Qearing  Accounts 

A.  This  caption  shall  include 
undistributed  balances  in  cleariEg 
accounts  at  the  date  of  the  balance 
sheet.  Balances  in  clearing  accoimt  shall 
be  substantially  cleared  not  later  than 
the  eud  of  the  calendar  year  unless 
items  held  therein  relate  to  a  futtire 
period. 

B.  Account  184  shall  be  subaccounted 
as  follows: 

184.1  Transportation  Expense— Clearing 

1 94 . 2  Clearing  Accounts — Other 

185  Temporary  Facilities 

This  account  shall  include  amoimls 
shown  by  work  orders  for  plant 
installed  for  temporary  use  in  utility 
service  for  periods  of  less  than  one  year. 
Such  work  orders  shall  be  charged  wdth 
the  cost  of  temporary  facilities  and 
credited  with  payments  received  from 
aistomers  and  net  salvage  realized  on 
removal  of  the  temporary  facilities.  Any 
net  credit  or  debit  resiilting  shall  be 
cleared  to  Account  451,  Miscellaneous 
Service  Revenues. 

186  Miscellaneous  Defiarred  Debits 

This  accoimt  shall  include  all  debits 
not  elsewhere  provided  for,  such  as 


miscellaneous  work  in  progress,  and 
unusual  or  extraordinary  expenses,  not 
Included  in  other  accounts,  whicii  are  in 
process  of  amortizatioD  and  items  the 
proper  final  disposition  of  which  is 
uncertain. 

187  Deferred  Losses  from  Disposition 
of  Utihty  Plant 

This  account  shall  include  losses  from 
the  sale  or  other  disposition  of  property 
previously  recorded  in  Account  105, 
Electric  Plant  Held  for  Future  Use, 
under  the  provisions  of  Paragraphs  B,  C, 
and  D  thereof,  where  such  losses  are 
significant  and  are  to  be  amortized  over 
a  period  of  5  years,  tmless  otherwise 
authorized  by  REA.  The  amortization  of  • 
the  amounts  in  this  account  shall  be 
made  by  debits  to  Account  411.7,  Losses 
from  Ehsposition  of  Utility  Plant.  (See 
Account  105,  Electric  Plant  Held  for 
Future  Use.) 

188  Research,  Development,  and 
Demonstration  Expenditiu^s 

A.  This  account  shall  be  charged  vrith 
the  cost  of  all  expenditures  coming 
within  the  meaning  of  Research, 
Development,  and  Demonstration 
(RD&D)  of  this  USoA  {See  §  1767.10  (a) 
(34))  except  those  expenditiores  properly 
chargeable  to  Account  107,  Construction 
Work  in  Progress— Electric. 

B.  Costs  that  are  minor  or  of  a  general 
or  recurring  nature  shall  be  transferred 
from  this  account  to  the  appropriate 
operating  expense  function  or  if  such 
costs  are  common  to  the  overall 
operations  or  cannot  be  feasibly 
allocated  to  the  various  operating 
accounts,  such  costs  shall  be  recorded 
in  Account  930.2,  Miscellaneous 
General  Expenses. 

C.  In  certain  instances,  a  company 
may  incur  large  and  significant  research, 
development,  and  demonstration 
expenditures  which  are  nonrecurring 
and  which  would  distort  the  annual 
research,  dev'elopment,  and 
demonstration  charges  for  the  period.  In 
such  a  case,  the  portion  of  such  amounts 
that  cause  the  distortion  may  be 
amortized  to  the  appropriate  operating 
expense  account  over  a  period  not  to 
exceed  5  years  unless  otherwise 
authorized  by  REA. 

D.  The  entries  in  this  account  must  be 
80  maintained  as  to  show  separately 
each  project  along  with  complete  detail 
of  the  nature  and  purpose  of  the 
research,  development,  and 
demonstration  project  together  with  the 
related  costs. 

1 89    Unamortized  Loss  on  Reacquired 
Debt 

This  account  shall  include  the  losses 
on  long-term  debt  reacquired  or 


redeemed.  The  amounts  in  this  account 
shall  be  amortized  in  accordance  with 
S  1767.15  (q). 

190    Accumulated  Deferred  Income 
Taxes 

A.  This  account  shall  be  debited  and 
Account  411.1,  Provision  for  Deferred 
Income  Taxes — Credit,  Utihty  Gyrating 
Income,  or  Account  411.2,  Provision  for 
Deferred  Income  Taxes— Credit,  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited  with  an  amount  equal 
to  that  by  which  income  taxes  payu>la 
for  the  year  are  higher  because  of  the 
inclusion  of  certain  items  in  income  for 
tax  purposes,  which  items  for  general 
accounting  purposes  wrill  not  ^  fully 
reflected  in  the  utihty's  determination 
of  annual  net  income  until  subsequent 
years. 

B.  This  account  shall  be  credited  and 
Account  410.1,  Provision  for  Deferred 
Income  Taxes,  Utihty  Operating  Income, 
or  Account  410.2,  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  sppropriate,  shall  be 
debited  with  an  amount  equal  to  that  by 
which  income  taxes  payable  for  the  year 
are  lower  because  of  prior  payment  of 
taxes  as  provided  by  Paragraph  A  above, 
because  of  difference  in  timing  for  tax 
purposes  of  particular  items  of  income 
or  income  deductions  &om  that 
recognized  by  the  utility  for  general 
accounting  purposes.  Such  credit  to  this 
account  ana  debit  to  Account  410.1  or 
Account  410.2  shall,  in  general, 
represent  the  effect  on  taxes  payable  in 
the  cuirant  year  of  the  smaller  amoimt 
of  book  income  recognized  for  tax 
purposes  as  compared  to  the  amount 
recognized  in  the  utility's  current 
accounts  with  respect  to  the  item  or 
class  of  items  for  which  deferred  tax 
accounting  by  the  utihty  was  authorized 
by  REA. 

C  Vintage  year  records  with  respect 
to  entries  to  this  account,  as  described 
above,  and  the  account  balance,  shall  be 
so  maintained  as  to  show  the  factor  of 
calculation  with  respect  to  each  annual 
amount  of  the  item  or  class  of  items  for 
which  deferred  tax  accounting  by  the 
utihty  is  utihzed. 

D.  The  utihty  is  restricted  in  its  use 
of  this  account  to  the  purpose  set  forth 
above.  It  shall  not  make  use  of  the 
balance  in  this  account  or  any  portion 
thereof  except  as  provided  in  tne  text  of 
this  account,  without  prior  approval  of 
REA.  Any  remaining  oaferred  tax 
account  balance  with  respect  to  an 
amount  for  any  prior  year's  tax  deferral, 
the  amortization  of  which  or  other 
recognition  in  the  utility's  income 
accounts  has  been  completed,  or  other 
disposition  made,  shall  be  deiiited  to 
Account  410.1,  Provision  for  Defaned 
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Incoma  Taxes,  Utility  Operating  Income, 
or  Account  410.2.  Provision  for  Defened 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  or  otherwise 
disposed  of  as  REA  may  authorize  or 
direct  (See  §  1767.15  (t).) 

f  1717.19    UabUltl«e«id  other  cradHa. 

The  liabilities  and  other  credit 
accounts  identified  in  this  section  below 
shall  be  used  by  all  REA  borrowers. 

liabilitiH  and  OtlMT  Cradits 

Margins  and  Equitie$ 

200  Memberships 

200.1  Membenhipe  Inuad 

200.2  Membership*  Subscribed  But 
Unissued 

201  Patronage  Capital 

201.1  Patronage  Capital  Qedlts 

201.2  Patronage  Capital  Assignable 

202  [Reserved] 

203  [Raserved] 

204  [Reeerved] 

205  [Reeoved] 

206  [Reeeired] 

207  [Raservwl] 

208  Donated  Capital 

209  [Reserred] 

210  [Reserved] 

211  Consuman'  Contributlans  far  DaU 
Servloe 

212  [Reearved] 

213  [Reserred] 

214  [Reeerved] 

215  Appropriated  Margins 

216  [Reserved] 

216.1    Unappropriated  Undistributed 
Subsidiary  Earnings 

217  Retired  Capital  Credits— Gain 

218  Capital  Gains  and  Losses 
210    Other  Margins  and  Equities 

219.1  Operating  Margins 

219.2  Nonoparatlng  Margins 

219  3    Other  Mugins 

210.4    Other  Margins  and  Bquitiet— Prior 
Periods 

Long-TmmDebt 

221  Bonds 

222  Reacquired  Bonds 

223  Advances  from  Associated  Companies 

224  Other  Long-Term  Debt 

224.1  Long-Tenn  Debt— REA  Construction 
Loan  Contract 

224.2  REA  Loan  Contract— Constmctioa— 
Debit 

224.3  Long-Term  Debt— REA  Construction 
Notes  Executed 

224.4  REA  Notes  Executed— Construction- 
Debit 

224.5  Interest  Accrued— Defeired-^tEA 
Constmctioa 

224.6  Advance  Pa>-ments  UnappUed— REA 
Long-Term  Debt— Debit 

224.7  Long-Taim  Debt— Installation  Loan 
Contract 

224.8  REA  Loan  Contract— Installation- 
Debit 

224.9  Long-Term  Debt— Installation  Notes 
Executed 

224.10  REA  Notes  Executed— Installatioa— 
Debit 

224  11    Other  Long-Term  Debt- 
Subscriptions 


224.12  Other  Long-Tenn  Debt- 
Supplemental  nnandng 

224.13  Supplemental  Financing  Notes 
Executed— Debit 

224.14  Other  Long-Term  Debt- 
Miscellaneous 

224.15  Notes  Executed— Other-^)ebit 

224.16  Long-Tenn  Debt— REA  R/-nn"nilr 
Development  Notes  Executed 

224.17  REA  Notes  Executed— Economic 
Development — Debit 

225  Unamortized  Premium  on  Long-Term 
Debt 

226  Unamortized  Discount  on  Long-Term 
Debt— Debit 

Other  Noncunmt  Liabilitiat 

227  Obligations  Under  Capital  Leasee— 
Noncurrent 

228.1  Accumulated  Provision  far  Property 
Insurance 

228.2  Accumulated  Provision  far  Injuries 
and  Damage* 

228.3  Accumulated  Provision  far  Pensions 
and  Benefits 

228.4  Accumulated  Miscellaneous 
Operating  Provisions 

229    Accumulated  Provision  far  Rate 
Refunds 

Oirrant  and  Accrued  UcMMee 

231  Notes  Payable 

232  '  Accounts  Payable 

232.1  Accounts  Payable— General 

232.2  Accounts  Payable— REA  Constnictian 

232.3  Accounts  Payable— Other 

233  Notes  Payable  to  Associated  Companies 

234  Accounts  Payable  to  Associated 
Companies 

235  Qistomer  Deposits 

236  Texas  Accrued 

236.1  Accrued  Property  Taxes 

236.2  AccraedU.S.  Social  Security  Tax- 
Unemployment 

236.3  Ac(zuedU.S.  Social  Security  Tax— 
F.LCA 

236.4  Accrued  State  Social  Security  Tax— 
Unampbyment 

236.5  Accrued  State  Sales  Tax— Consumars 

236.6  Accrued  Gross  Revenue  or  Gross 
Receipts  Tax 

236.7  Accrued  Taxes— Other 

237  Interest  Accrued 

238  Patronage  Capital  and  Patronage 
Refunds  Payable 

238.1  Patronage  Capital  Payable 

238.2  Patronage  Refunds  Payable 

239  Matured  Loi^-Teim  Debt 

240  Matured  Interest 

241  Tax  Collections  Payable 

242  Miscellaneous  Current  and  Acouad 
LUbiUties 

242.1  Accrued  Rentals 

242.2  Accrued  Payroll 

242.3  Accrued  Employees'  Vacations  and 
Holidays 

242.4  Acoufld  Insurance 

242.5  Other  Current  and  Accrued  Liabilities 

243  Obligadons  Under  Capital  LoaBos 
Current 

Deferred  Credits 

251  [Reserved] 

252  Customer  Advances  far  Construction 

253  Other  Deferred  Ciediu 

253.1    Other  Deferred  Credits— Consumers' 
Energy  Prepayments 


254  Other  Regulatory  Liabilities 

255  Accumulated  Defsired  Investment  Tax 
CrediU 

256  Deferred  Gains  from  Disposition  of 
Utility  Plant 

257  Unamortized  Cain  on  Reacquired  Debt 

281  Accumulated  Deferred  Income  Taxes — 
Accelerated  Amortization  Property 

282  Accumulated  Deferred  Income  Taxes- 
Other  Property 

283  Accumulated  Deferred  Income  Taxes — 
Other 

Liabilities  and  Other  Credits 

Margiru  and  Equities 

200  Memberships 

A.  This  account  shall  include  the  total 
amount  of  memberships  issued  and 
subscribed. 

B.  Account  200  shall  be  subsccounted 
as  follows: 

200.1  Memberships  Issued 

200.2  Memberships  Subscribed  But 
Unissued 

200.1  Memberships  Issued 

A.  This  account  shall  include  the  face 
value  of  membership  certificetee 
outstanding.  A  detailed  record  shall  be 
maintained  to  show  for  eech  member, 
the  name,  address,  date  of  payment, 
amount  paid,  and  certificate  number. 

B.  If  membership  fees  are  applied 
against  energy  bills,  this  account  shall 
be  debited  for  the  full  amount  of  the 
membership  with  the  offsetting  credit  to 
the  appropriate  accounts  receivable,  and 
to  aocoimts  payable  for  any  refundable 
amounts.  Any  balances  that  cannot  be 
refunded,  due  to  inability  to  locate  the 
member  or  because  of  bylaw 
restrictions,  shall  be  credited  to  Accoimt 
208,  Donated  Capital.  If  determination 
of  the  uJtimate  disposition  of  the  fees 
cannot  be  made  immediately,  the 
amoimt  involved  should  be  transferred 
to  Accoiint  253,  Other  Deferred  Credits, 
until  the  determination  is  made. 

C.  When  a  transfer  fee  is  collected,  the 
transaction  shall  be  recorded  by 
debiting  Account  131.1,  Cash— General, 
and  crediting  Account  451, 
Miscellaneous  Service  Revenues,  with 
the  foe  collected. 

200.2  Memberships  Subscribed  But 
Unissued 

This  account  shall  include  the  face 
value  of  memberships  subscribed  for  but 
not  issued.  When  certificates  are  issued, 
the  amount  of  the  memberships  shall  be 
transferred  to  Accovmt  200.1. 
Memberships  Issued. 

201  Patronage  Capital 

A.  This  account  shall  include  the  total 
amount  of  patronage  capital  assignable 
and  assigned 
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B.  Account  201  shall  be  subaccounted 
as  follows: 

201.1  Patronage  Capital  Credits 

201.2  Patronage  Capital  Assignable 

201.1    Patronage  Capital  Credits 

A.  This  account  shall  include  the 
amounts  of  patronage  capital  which 
have  been  assigned  to  individual 
patrons.  A  subsidiary  record,  "patronage 
capital  ledger,"  shall  be  maintained, 
containing  an  account  for  each  patron 
who  has  furnished  capital  under  a 
capital  credits  plan. 

B.  When  the  return  of  patrons'  capital 
to  individual  patrons  has  been 
author!  zod  by  the  board  of  directors  (or 
trustees),  the  amounts  authorized  shall 
be  transferred  to  Account  238.1, 
Patronage  Capital  Payable.  (See  also 
Account  217.  Retired  Capital  Credits- 
Gaio.) 

20142    Patronage  Capital  Assignable 

Ai  This  account  shall  include  ell 
amounts  transferred  from  Account 

219.1,  Operating  Margins;  Account 

219.2,  Nonoperating  Margins;  Account 

219.3,  Other  Margins;  and  Account 

219.4,  Other  Margins  and  Equities — 
Prior  Periods,  which  are  assignable  to 
individual  patrons'  capital  accounts. 

B.  Entries  to  this  account  shall  be 
made  so  as  to  clearly  disclose  the  nature 
end  source  of  each  transaction. 
Amounts  so  assigned  shall  be 
transferred  to  Account  201.1,  Patronage 
Capital  Credits. 

202  [Reserved] 

203  [Reserved] 

204  [Reserved] 

205  [Reserved] 

206  [Reserved] 

207  [Reserved] 

20a    Donated  Capital 

This  account  shall  include  credits 
arising  from  forfeiture  of  membership 
fees  and  from  donations  of  capital  not 
otherwise  provided  for.  Entries  to  this 
account  shall  be  made  so  as  to  clearly 
disclose  the  nature  and  source  of  each 
transaction. 

209  [Reserved) 

210  [Reserved] 

211  Consumers'  Contributions  for  Debt 
Service 

This  accoimt  shall  include  the 
amounts  billed  to  consumers  as 
"amortization  charges"  for  the  purpose 
of  servicing  long-term  debt. 


212  [Reserved] 

213  [Reserved] 

214  [Reserved] 

215  Appropriated  Margins 

This  account  shall  include  all 
amounts  appropriated  as  reserves  from 
margins.  The  account  shall  be  so 
maintained  as  to  show  the  amoimt  of 
each  separate  reserve  and  the  nature  and 
amounts  of  the  debits  and  credits 
thereto. 

216  [Reserved] 

216.1    Unappropriated  Undistributed 
Subsidiary  Eamings 

This  account  shall  include  the 
balances,  either  debit  or  credit,  of 
undistributed  retained  eamings  of 
subsidiary  companies  since  their 
acquisition.  When  dividends  are 
received  from  subsidiary  companies 
relating  to  amoimts  included  in  this 
account,  this  account  shall  be  debited 
and  Account  219.2,  Nonoperating 
Margins. 

217  Retired  Capital  Credits— Gain 

A.  This  account  shall  include  credits 
resulting  from  the  retirement  of 
patronage  capital  through  settlement  of 
individual  patrons*  capital  credits  at 
less  than  100  percent  of  the  capital 
assigned  to  the  patron.  The  portion  of 
patronage  capital  not  returned  to  the 
patrons,  under  such  settlements,  shall 
oe  debited  to  Account  201.1,  Patronage 
Capital  Credits,  and  credited  to  this 
account. 

B.  This  accoimt  shall  also  include 
amounts  representing  patronage  capital 
authorized  to  be  retired  to  patrons  who 
cannot  be  located.  Returned  checks 
issued  for  retirements  of  patronage 
capital,  after  an  appropriate  waiting 
period,  shall  be  credited  to  this  account, 
and  a  record  maintained  adequate  to 
enable  the  cooperative  to  make  pajTnent 
to  the  patron  if  and  when  a  claim  has 
been  established  by  the  consumer. 

218  Capital  Gains  and  Losses 

No  entries  shall  be  made  to  this 
account  without  the  prior  approval  of 
REA  unless  it  is  to  distribute  past 
capital  gains  and  losses  as  capital 
credits  or  to  eliminate  accumulated 
capital  losses  in  conformance  vfith  the 
bylaws  of  the  cooperative. 

219  Other  Margins  and  Equities 

A.  This  account  shall  include  total 
amount  of  margins  and  equities  from  all 
sources. 

B.  Account  219  shall  be  subaccoimted 
as  follows: 

219.1  Operating  Margin* 

219.2  Nonoperating  Margins 


210.3  Other  Margins 

219.4  Other  Margins  and  Equitie*— Prior 
Periods 

2 19. 1  Operating  Margins 

This  account  shall  be  debited  or 
credited  with  the  balances  arising  from 
transactions,  the  details  of  which  have 
been  recorded  in  Accounts  400,  401, 
402,  403,  404. 405.  406. 407, 408,  412. 
413,  414,  423.  424.  425.  426.  427,  428. 
and  431.  Accounts  400.  401.  and  402  are 
control  accounts  and.  at  the  option  of 
the  borrower  may  or  may  not  be  used. 
If  they  are  not  used,  the  detailed 
revenue  and  expense  accounts  shall  be 
closed  directly  to  this  account. 

219.2  Nonoperating  Margins 

This  account  shall  be  debited  or 
credited  with  the  balances  arising  from 
transactions,  the  details  of  which  have 
been  recorded  in  Accounts  415,  416, 
417.  417.1.  418,  419. 419.1.  421.  421.1, 
421.2,422.  434,  and  435. 

219.3  Other  Margins 

No  entries  shall  be  made  to  this 
account  unless  it  is  to  distribute  or 
eliminate  prior  balances  in  conformance 
with  the  bylaws  of  the  cooperative. 

219.4  Other  Margins  and  Equities — 
Prior  Periods 

A.  This  accoimt  rHbII  include 
significant  nonrecurring  transactions 
relating  to  prior  periods.  To  be 
significant,  the  transaction  must  be  of 
sufficient  magnitude  to  justify 
redistribution  of  patronage  capital 
credits  already  allocated  for  such  prior 
periods. 

B.  All  entries  to  this  account  must 
receive  REA  prior  approval. 

C  These  transactions  are  Umited  to 
items  to  (1)  correct  an  error  in  the 
financial  statements  of  a  prior  year,  and 
(2)  make  adjustments  that  result  from 
realization  of  income  tax  benefits  of 
preacquisition  operating  loss 
carryforwards,  liiis  account  shall  also 
include  the  related  income  taxes  (state 
and  Federal)  on  items  included  herein. 

D.  Amounts  in  this  account  shall  be 
transferred  at  the  end  of  the  year  to 
Account  219.1,  Operating  Margins,  or 
Accoimt  219.2,  Nonoperating  Margins, 
as  appropriate.  Also,  at  the  end  of  the 
year,  these  amounts  should  be 
transferred  from  Account  219.1,  or 
Account  219.2  to  Account  201.2, 
Patronage  Capital  Assignable,  when 
appropriate. 

Long-Term  Debt 

221    Bonds 

This  account  shall  include,  in  a 
separate  subdivision  for  each  class  and 
series  of  bonds,  the  foce  value  of  the 
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actually  issued  and  unmatiued  bonds 
which  have  not  been  retired  or 
cancelled;  also  the  face  value  of  such 
bonds  issued  by  others,  the  pajment  of 
which  has  been  assumed  fay  the  utility. 

222  Reacquired  Bonds 

A.  This  account  shall  include  the  face 
value  of  bonds  actually  issued  or 
assumed  by  the  utility  and  reacauired 
by  it  and  not  retired  or  cancelled.  The 
account  for  reacquired  debt  shell  not 
incl  jda  securities  which  are  held  by 
trjstees  in  sinJung  or  other  hinds. 

B.  When  bonds  are  reacquired,  the 
difference  between  face  value,  adjusted 
for  unamortized  discount,  expenses  or 
premium,  and  the  amount  paid  upon 
reacqaisition,  shall  be  included  in 
Account  189,  Unamortized  Loss  on 
Reacquired  Etebt,  or  Account  257. 
Unamortized  Gain  on  Reacquired  Debt, 
as  appropriate.  (See  §1767.15  (q).) 

223  Advances  from  Associated 
Companies 

A.  This  account  shall  include  the  face 
value  of  notes  payable  to  associated 
companies  and  the  amount  of  open  book 
accounts  representing  advances  from 
assoacted  companies.  It  does  not 
include  notes  and  open  accounts 
representing  indabtedness  subject  to 
current  settlement  which  are  includible 
in  Account  23?.  Notes  Payable  to 
Associated  Companies,  or  Account  234, 
Accounts  Payabla  to  Associated 
Companies. 

B.  The  records  supponLng  the  entries 
to  this  account  shall  be  so  kept  that  the 
utility  can  furnish  complete  informatioa 
concerning  each  note  and  open  account. 

224  Other  Long-Term  Debt 

A.  This  account  shell  Lnclude.  until 
maturity,  all  long-term  debt  not 
otherwise  provided  for.  This  covers 
such  items  as  receivers'  certificates,  real 
estate  mortgages  executed  or  assumed, 
assessments  for  public  improvements, 
notes  and  unsecured  certificates  of 
indebtedness  not  owned  by  associated 
companies,  receipts  outstanding  for 
long-term  debt,  and  other  obligations 
maturing  more  than  one  year  from  the 
date  of  issue  or  assumption. 

B.  Account  224  shall  be  subaccounted 
as  follows: 

224.1  Long-Term  Debt— «EA  Construction 
LoanContiBrt 

224.2  RSA  Loaii  Contract— Constructioa— 
Debit 

224.3  Long-Term  Debt— REA  ConstnicUon 
Notes  Executed 

224.4  REA  Notes  Executed— Construction- 
Debit 

224.5  Interest  Accrued— Deferred— REA 
Construction 

224.6  Advance  Payments  Unapplied— REA 
Long-Term  Debt— Debit 


224.7  Long-Tenn  Debt— Installation  Loan 
Contract 

224.8  REA  Loan  Contract— Installation — 
Debit 

224  9    Long-Term  Debt-^nstallaUon  Notes 
Executed 

224.10  REA  Notes  Executed— lostal  lation— 
Debit 

224.11  Other  Long-Tenn  Debt- 
Subscriptions 

224.12  Oth-r  LonR-Tenn  Debt- 
Supplemental  Financing 

224.13  Supplemental  Lender  Notes 
Executed— Debit 

224.14  Other  Long-Term  Debt- 
Miscellaneous 

224.15  Notes  Executed— Other— Debit 

224.16  Long-Term  Debt— REA  Economic 
Development  Notes  Executed 

224.17  RE  ^  .Notes  Executed— Economic 
Development — Debit 

224.1    Long-Term  t)ebt— REA 
Construction  Loan  Contract 

A.  This  account  shall  include  the 
contractual  obligation  to  REA  on 
construction  loans  covered  by  loan 
contract  but  n>^  t  by  executed  notes. 

B.  This  account  is  to  be  used  at  the 
option  of  the  borrower. 

224  2    REA  Loan  Contract- 
Construction — Debit 

A.  This  account  shall  Include  the  total 
leans  (far  construction  purposes)  which 
are  covered  by  loan  contract  hut  not  by 
executed  notea. 

B.  This  account  is  to  be  used  at  the 
option  of  the  borrower. 

224  3    Long-Term  nebt— REA 
ConstAiCtion  Notes  Elxejuted 

This  account  shall  includa  the 
contractual  liability  to  REA  on 
con.struction  notes  executed.  Rpt  ords 
shall  be  maintained  to  show  separately 
fo:  each  class  of  obligation  all  details  as 
to  tha  data  of  obligation,  date  of 
maturity,  interest  date  and  rate,  and 
securities  for  the  cbllgEtion. 

224.4  REA  Notes  Executed— 
Construction — Debit 

I'his  account  shall  include  the  total 
amount  of  the  unadv&nf  ad  REA  loans 
for  construction  purposes,  which  are 
covered  by  executed  notes.  When 
advances  are  received  from  the  RE.\  for 
construction,  this  account  shall  be 
credited  and  Account  131.2,  Cash — 
Construction  Fund— Trustee,  debited 
with  the  amount  of  cash  advanced. 

224.5  Interest  Accrued— Deferred — 
R£LA  Construction 

This  account  shall  include  interest  on 
REA  construction  obligations  deferred 
by  the  terms  of  mortgage  notes  or 
extension  agreements.  (^ 


224.B    Advance  Payments  Unapplied— 
REA  Long-Term  Debt— Debit 

A.  This  account  shall  include 
principal  payments  on  mortgage  notes 
paid  in  advance  of  the  dale  due  and  not 
applied  to  a  specific  note.  Also,  include 
in  this  account  interest  savings  which 
are  accrued  and  added  to  the  advance 
payment  unapplied. 

B.  At  such  time  as  these  payments  are 
applied  to  a  specific  note  or  loan 
balances,  this  account  shall  be  credited 
and  the  long-term  debt  account  debited 
with  the  amoimt  so  applied. 

224.7  Long-Term  Debt— Installation 
Loan  Contrarr 

A.  This  account  shall  include  the 
contractual  obhgation  to  REA  on 
installation  loans  covered  by  loan 
contract  but  not  covered  by  executed 
notes. 

B.  This  account  is  to  be  used  at  the 
option  of  the  borrower. 

224.8  P£A  Loan  Contract- 
Installation — Debit 

A.  This  account  shall  include  the  total 
loans  for  installation  purposes  which 
are  covered  by  loan  contract  but  not  by 
executed  notes. 

B.  This  account  is  to  be  used  at  the 
option  of  the  borrower. 

?24.9    Long-Term  Debt— Installation 
Notas  Executed 

This  account  shall  include  the 
contractual  liability  to  REA  on 
installation  notes  executed. 

224.10  REA  Notes  Executed— 
Installation — Debit 

This  account  shell  include  the  total 
amount  of  unadvanctd  loans  for 
installation  purposes,  which  are  covered 
by  executed  note.  Wb.ea  advances  are 
received  from  Pi^A,  this  account  shall  be 
credited  and  Account  131.3.  Cash- 
Installation  Loan  and  Collection  Fund, 
debited  with  the  amount  of  cash 
advanced. 

224.11  Other  Long-Term  Debt- 
Subscriptions 

This  account  shall  include  the 
contractual  oblijzation  to  purchase  CFC 
Capital  Term  Cenificatos  and  any  other 
similar  obligation  relating  to 
supplemental  financing. 

224.12  Other  Long-Term  Debt- 
Supplemental  Financing 

This  account  shall  include  the 
contractual  liability  to  CFC  or  other 
supolemental  lenders  for  that  portion  of 
funds  borrowed  which  mature  in  more 
than  one  year. 
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224.13  Supplemental  Financing  Notes 
Executed— Debit 

This  account  sball  include  the  total 
amount  of  the  imadvanced  loans  for 
constTdction  piuposes.  which  are 
covered  by  executed  notes  to  CFC  or 
other  supplemental  lender.  This  account 
shall  be  debited  with  the  face  amount  of 
notes  executed.  When  advances  are 
received  from  a  supplemental  lender  for 
construction,  this  account  shall  be 
credited  and  Accoimt  131.2,  Cash- 
Construction  Fund— Trustee,  debited 
with  the  amount  of  cash  advanced. 

224.14  Other  Long-Term  Debt- 
Miscellaneous 

This  account  shall  include  the 
amount  of  other  long-term  debt  not 
provided  for  elsewhere. 

224.15  Notes  Executed— ether— Debit 
This  account  shall  include  the  total 

amount  of  the  unadvanced  loans  for 
constniction  purposes,  which  are 
covered  by  executed  notes  to  others  not 
included  in  the  foregoing  accounts. 
When,  ttdvances  are  received  from  such 
supplebiental  lender,  this  account  shall 
be  credited  and  Account  131.2,  Cash- 
Construction  Fund— Trustee,  debited 
with  th«  amount  of  cash  so  advanced. 

224.16'   Long-Term  Debt— REA 
Econoi|uc  Dev6  opment  Notes  Executed 

Thisiaccount  shall  include  the 
conLra(itual  liability  to  REA  on  rural 
econortlc  development  notes  executed, 
Recordii  shall  be  maintained  to  show 
separataly  for  each  class  of  obligation  all 
details  jas  to  the  date  of  obligation,  date 
of  maturity,  interest  date  and  rate,  and 
s-t>curil^08  for  the  obligation. 

224.17 '  REA  Nt  les  Executed— 
Econciric  Development — ^Debit 

This  Eccount  shall  include  the  total 
amcuiit  of  the  unadvanced  REA  loans 
for  rural  economic  development 
purposes,  which  are  covered  by 
executed  notes.  Vtlien  advances  are 
received  from  the  REA  for  rural 
economic  development  projects,  this 
account  shall  be  credited  and  Account 
131.12,  Cash— General— Economic 
Development  Funds,  debited  with  the 
amount  of  cash  advanced. 

225    Unamortized  Premium  on  Long- 
Term  Debt 

A.  This  account  shall  Include  the 
excess  of  the  cash  value  of  consideration 
received  over  the  face  value  upon  me 
issuance  or  assiunpuon  of  long-term 
debt  securities. 

B.  Amounts  recorded  in  this  account 
shall  be  amortized  over  the  Ufa  of  each 
respective  issue  tmder  a  plan  wdiich  will 
distribute  the  amoimt  equitably  over  the 


life  of  the  security.  The  amortization 
shall  be  on  a  monthly  basis,  with  the 
amounts  thereof  to  be  credited  to 
Account  429.  Amortization  of  Premium 
on  Debt— Credit  (See  §  1767.15  (q).) 

226  Unamortized  Discount  on  Long- 
Term  Debt— Debit 

A.  This  accoimt  shall  include  the 
excess  of  the  face  value  of  long-term 
debt  securities  over  the  cash  value  of 
consideration  received  therefor,  related 
to  the  issue  or  assumption  of  all  types 
and  classes  of  debt. 

B.  Amounts  recorded  in  this  account 
shall  be  amortized  over  the  life  of  the 
respective  issues  under  a  plan  which 
will  distribute  the  amount  equitably 
over  the  life  of  the  securities.  The 
amc.tization  sball  be  on  a  monthly 
basis,  wit  the  amounts  thereof  charged 
to  Account  428.  Amortization  of  Debt 
Discount  and  Expense.  (See  §  1767.15 
(q).) 

Other  Noncurrent  Liabilities 

227  Obligations  Under  Capital 
Leases — ^Noncorrent 

This  account  shall  include  the  portion 
not  due  within  one  year,  of  the 
obligations  recorded  for  the  amounts 
applicable  to  leased  property  recordtfd 
es  assets  in  Account  101.1.  Property 
Under  Capital  Leases;  Account  120.6. 
Nuclear  Fuel  Under  Capital  Leases;  or 
Account  121,  Nonutllity  Property. 

Special  Instructions 

No  amounts  shall  be  credited  to 
Accounts  228.1  through  228.4  unless 
autho»lxed  by  a  regulatory  authority  or 
authorities  to  ba  collected  in  the  utility's 
rates. 

228.1    Accumulated  Provision  for 
Property  Insurance 

A.  This  account  shall  include 
amounts  resen  dd  by  the  utility  for 
losses  through  accident,  fire.  Hood,  or 
other  hazards  to  its  own  property  or 
proparty  leased  from  others,  not  covered 
by  insurance.  The  amounts  charged  to 
Account  924,  Property  Insurance,  or 
other  appropriate  accounts  to  cover 
such  risks  shall  be  credited  to  this 
account.  \  schedule  of  risks  covered 
shall  be  maintained,  giving  a 
description  of  the  property  involved,  the 
character  of  the  risks  covered  and  the 
rates  used. 

B.  Charges  ahall.be  made  to  this 
•acount  for  losses  covered,  not  to 
exceed  the  account  balance.  Details  of 
these  charges  shall  be  maintained 
according  to  the  year  the  casualty 
ocaured  which  gave  rise  to  the  loss. 


228.2  Acciunulated  Provision  for 
Injiuies  and  Damages 

A.  This  account  shall  be  credited  with 
amounts  charged  to  Account  925. 
Injuries  and  I)amages.  or  other 
appropriate  accoxmts,  to  meet  the  • 
probable  liability,  not  covered  by 
insurance,  for  deaths  or  injuries  to 
employees  and  others  and  for  damages 
to  property  neither  owned  nor  held 
under  lease  by  the  utiUty. 

B.  When  liability  for  say  injiiry  or 
damage  is  admitted  by  the  utiL^/  either 
voluntarily  or  because  of  the  decision  of 
a  court  or  other  lawful  authority,  such 
as  a  workmen's  compensation  board,  the 
admitted  liability  shall  be  charged  to 
this  account  and  credited  to  the 
appropriate  current  liability  account. 
Details  of  these  charges  shall  bo 
maintained  according  to  the  year  the 
casualty  occurred  which  gave  rise  to  the 
loss. 

Net«:  RAccveriaa  or  nimbunamants  for 
lossei  chai:gBd  to  this  Kcoust  ihall  be 
credited  hereto;  th«  cost  of  repaln  to 
property  of  other*.  If  provided  for  herein, 
shall  be  chained  to  thia  acccunt 

228.3  Accumulated  Provisicn  for 
Pensions  and  Benefits 

A.  This  account  shell  include 
pro vig  lone  made  by  the  utility  and 
amounts  contributed  by  employees  for 
pensions,  accident  and  death  benefits, 
savings,  relief,  hospital,  and  other 
provident  purposes,  where  the  funds  are 
mcluded  in  the  assets  of  the  utihty 
either  in  general  or  In  segregated  nmd 
accounts. 

B.  Amoimts  paid  by  the  utility  for  the 
purpose  for  which  this  liabihty  is 
estsblished  shall  be  charged  hereto. 

C.  A  separate  account  sball  be  kept  for 
each  tmd  of  provision  included  herein. 

Notr.  If  employM  peiuion  or  benefit  plan 
f.indi  are  not  included  among  the  asseti  of 
the  utility  but  are  held  by  ouUlde  trustees, 
payments  into  such  funds,  or  acciuals 
therefor,  shal!  not  be  included  in  this 
account 

228.4    Acoimulated  Nfiscellanecus 
Operating  Provisions 

A.  This  account  shall  include  all 
operating  provisions  which  are  not 
provided  for  elsewhere. 

B.  This  account  shall  be  maintained 
in  such  a  manner  as  to  show  the  amount 
of  each  seoarate  provision  and  tlie 
nature  and  amounts  of  the  debits  and 
credits  thereto. 

KotK  This  account  includes  only 
provisions  as  may  be  created  for  operatti^ 
purpoMS  and  does  not  include  vxj 
rMervations  of  incoma,  the  orwUts  tat  which 
should  be  recorded  In  Account  21S, 
Appropriated  Mai^gins. 
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229    Accumulated  Provision  for  Rate 
Refunds 

A.  This  account  shall  be  credited  with 
amounts  charged  to  Account  449.1, 
Provision  for  I^te  Refunds,  to  provide 
for  estimated  refunds  where  the  utility 
is  collecting  amounts  in  rates  subject  to 
refund. 

B.  When  a  refund  of  any  amount 
recorded  in  this  account  is  ordered  by 
a  regulatory  authority,  such  amount 
shall  be  charged  hereto  and  credited  to 
Account  242,  Miscellaneous  Current 
and  Accrued  Liabilities. 

C.  Records  supporting  the  entries  to 
this  account  shall  be  kept  so  as  to 
identify  each  amoxmt  recorded  by  the 
respective  rate  filing  docket  number. 

Current  and  Accrued  Uabilities 

Current  and  accrued  liabilities  are 
those  obligations  which  have  either 
matured  or  which  become  due  within  1 
year  from  the  date  thereof;  except 
however,  bonds,  receivers'  certificates, 
and  similar  obligations  which  shall  be 
classified  as  long-term  debt  until  date  of 
maturity;  accrued  taxes,  such  as  income 
taxes,  which  shall  be  classified  as 
accrued  liabilities  even  though  payable 
more  than  one  year  from  date; 
compensation  awards,  which  shall  be 
classified  as  current  liabilities  regardless 
of  date  due;  and  minor  amounts  payable 
in  installments  which  may  be  classified 
as  current  habillties.  If  a  liability  is  due 
more  than  1  year  from  the  date  of 
issuance  or  assumption  by  the  utility,  it 
shall  be  credited  to  a  long-term  debt 
account  appropriate  for  the  transaction; 
except  however,  the  current  liabilities 
previously  mentioned. 

231  Notes  Payable 

This  account  shall  include  the  face 
value  of  all  notes,  drafts,  acceptances,  or 
other  similar  evidences  of  indebtedness, 
payable  on  demand  or  within  a  time  not 
exceeding  1  year  bom  the  date  of  issue, 
to  other  than  associated  companies. 

232  Accounts  Payable 

A.  This  account  shall  include  all 
amounts  payable  by  the  utihty  within  1 
year,  which  are  not  provided  for  in 
other  accounts. 

B.  Account  232  shall  be  subaccounted 
as  follows: 

232.1  Accountj  Payabl»— General 

232.2  Accounts  Payable— RKA  Construction 

232.3  Accounta  Payable— Other 

233  Notes  Payable  to  Associated 
Companies 

This  account  shall  include  amounts 
owing  to  associated  companies  on  notes, 
drafts,  scceptances.  or  otnar  similar 
evidences  of  indebtedness  payable  on 


demand  or  not  more  than  1  year  from 
the  date  of  issue  or  creation. 

Notr  Notes  which  are  includible  in 
Account  223,  Advances  from  Associated 
Companies,  shall  be  excluded  from  this 
account. 

234  Accounts  Payable  to  Associated 
Companies 

This  account  shall  include  amounts 
owing  to  associated  companies  on  open 
accoimts  payable  on  demand. 

NolK  Accounts  which  are  includible  in 
Account  223,  Advances  from  .Associated 
Companies,  shall  be  excluded  frtim  this 
account 

235  Customer  Deposits 

This  account  shall  include  ell 
amounts  deposited  with  the  utility  by 
its  customsis  as  security  for  the 
payment  of  biUs. 

236  Taxes  Accrued 

A.  This  account  shall  be  credited  with 
the  amoimt  of  taxes  accrued  during  the 
accounting  period,  corresponding  debits 
being  made  to  the  appropriate  accounts 
for  tax  charges.  Sucn  credits  may  be 
based  upon  estimates,  but  from  time  to 
time  diuing  the  year  as  the  facts  become 
known,  the  amoimt  of  the  periodic 
credits  shall  be  adjusted  so  as  to 
Include,  as  nearly  as  can  be  determined 
in  each  year,  the  taxes  applicable 
thereto.  Any  amount  representing  a 
prepayment  of  taxes  applicable  to  the 
period  subsequent  to  the  date  of  the 
balance  sheet,  shall  be  shown  under 
Account  165,  Prepayments. 

B.  If  accruals  fat  taxes  are  found  to  be 
insufficient  or  excessive,  correction 
therefor  shall  be  made  through  current 
tax  accruals. 

C  Accruals  for  taxes  shall  be  based 
upon  the  net  amoimts  payable  after 
credit  for  any  discounts,  and  shall  not 
include  any  amounts  for  interest  on  tax 
deficiencies  or  refunds.  Interest  received 
on  refunds  shall  be  credited  to  Account 
419,  Interest  and  Dividend  Income,  and 
interest  paid  on  deficiencies  shall  be 
charged  to  Account  431,  Other  Interest 
Expense. 

D.  Account  236  shall  be  subaccounted 
as  follows: 

236.1  Accrued  Property  Taxes 

236.2  Accrued  U.S.  Social  Security  Tax- 
Unemployment 

236.3  Accrued  U.S.  Social  Security  Tax— 
F.I.CA. 

236.4  Accrued  State  Social  Security  Tax- 
Unemployment 

236.5  Accrued  State  Sales  Tax— Consxuneis 

236.6  Accrued  Gross  Revenue  or  Gross 
Receipts  Tax 

236.7  Accrued  Taxe»— Other 

237  Interest  Accrued 

This  account  shall  include  the 
amount  of  interest  accrued  but  not 


matiued  on  all  liabilities  of  the  utility 
not  including,  however,  interest  which 
is  added  to  the  principal  of  the  debt  on 
which  inciured.  Supporting  records 
shall  be  maintained  so  as  to  show  the 
amoimt  of  interest  accrued  on  each 
obligation. 

238    Patronage  Capital  and  Patronage 
Refunds  Payable 

A.  This  account  shall  include  the  total 
amount  of  patronage  capital  authorized 
to  be  returned  and  paid  to  patrons. 

B.  Account  238  snail  be  subaccounted 
as  follows: 
238.1 
238.2 


Patronage  Capital  Payable 
Patronage  Refunds  Payable 


238.1  Patronage  Capital  Payable 

This  account  shall  include  the 
amount  of  patronage  capital  which  has 
been  authorized  to  be  returned  to  the 
patron. 

238.2  Patronage  Refunds  Payable 

This  account  shall  include  the 
amount  of  patronage  refunds  which 
have  been  authorized  to  be  paid  to 
patrons. 

239  Matured  Long-Term  Debt 

This  account  shall  include  the 
amount  of  long-term  debt  (including  any 
obligation  for  premiums)  matured  and 
unpaid,  without  specific  agreement  for 
extension  of  the  time  of  payment  and 
bonds  called  for  redemption  but  not 
presented. 

240  Matured  Interest 

This  account  shall  include  the 
amount  of  matured  interest  on  long-term 
debt  or  other  obligations  of  the  utility  at 
the  date  of  the  balance  sheet  unless  such 
interest  is  added  to  the  principal  of  the 
debt  on  which  incurred. 

241  Tax  Collections  Payable 

This  account  shall  include  the 
amount  of  taxes  collected  by  the  utility 
through  payroll  deductions  or 
otherwise,  pending  transmittal  of  such 
taxes  to  the  proper  taxing  authority. 

Note:  Do  not  include  liabilities  for  taxes 
assessed  directly  against  the  utibty  which  are 
accounted  for  as  part  of  the  utility's  own  tax 
expense. 

242  Miscellaneous  Current  and 
Accrued  Liabilities 

.  A.  This  account  shall  include  the 
amount  of  all  other  current  and  accrued 
liabilities  not  provided  for  elsewhere 
appropriately  designated  and  supported 
so  as  to  show  the  nature  of  each 
liability. 

B.  Aocount  242  shall  be  subaccounted 
as  follows: 

242.1  Accrued  Rentals 

242.2  Accrued  Payroll 
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242.3    Accrued  Employees'  Vacations  and 

Holidays 
242.4 .  Accrued  Insurance 
242.5    Other  Current  and  Accrued  Liabilities 

242.1  Accrued  Rentals 

This  account  shall  include  unpaid 
joint  use  pole  rentals  and  other  rentals. 
The  records  supporting  the  entries  to 
this  account  shall  be  m&intained  so  as 
to  show  for  each  class  of  rental,  the 
amount  accrued,  the  basis  for  the 
accrual,  the  accounts  to  which  charged, 
and  the  amount  of  rentals  paid. 

242.2  Accrued  Payroll 

This  account  shall  include  the 
accrued  liability  for  salaries  and  wages 
at  the  end  of  an  accounting  period  for 
which  the  appropriate  expense  or  other 
accounts  have  been  charged.  This 
account  is  to  be  used  whether  salaries 
and  wages  are  paid  on  a  weekly, 
semimonthly,  or  monthly  basis. 

242.3  Accrued  Employees'  Vacations 
and  Holidays 

This  account  shall  include  the 
liability  for  accrued  wages  for 
employees'  vacation,  holidays,  and  sick 
leave. 

242.4  Accrued  Insurance 

A.  This  account  shall  most  commonly 
be  used  in  case  of  workmen's 
compensation  and  public  liability 
insurance  for  recording  the  excess 
amounts  of  earned  premium  over  the 
advance  premiums.  Earned  premiums 
are  computed  each  month  by  applying 
the  insurance  rates  to  the  actual 
payrolls. 

B.  Until  the  amount  of  the  advance 
premiums  is  exhausted,  the  earned 
premium  is  credited  to  Account  165. 
Prepayments.  Earned  premiums  in 
excess  of  the  advance  premiums  are 
credited  to  this  account. 

242.5  Other  Current  and  Accrued 
Liabilities 

This  account  shall  include  current 
and  accrued  habilities  not  provided  for 
elsewhere. 

243    Obligations  Under  Capital 
Leases>-Current 

This  account  shall  Include  the 
portion,  due  within  1  year,  of  the 
obligations  recorded  for  the  amounts 
applicable  to  leased  property  recorded 
as  assets  in  Account  101.1.  Property 
Under  Capital  Leases;  Accotmt  120.6. 
Nuclear  Fuel  Under  Capital  Leases;  or 
Account  121,  Nonutility  Property. 


Deferred  Credits 

251  (Reserved) 

252  Customer  Advances  for 
Construction 

This  account  shall  include  consumer 
advances  for  construction  which  are  to 
be  refunded  either  wholly  or  in  part 
When  a  customer  is  refunded  the  entire 
amount  to  which  he  is  entitled, 
according  to  the  agreement  or  rule 
under  which  the  advance  was  made,  the 
balance,  if  any.  remaining  in  this 
account  shall  be  credited  to  the 
respective  plant  accounts. 

253  Other  Deferred  Credits 

This  account  shall  include  advance 
billings  and  receipts  and  other  deferred 
credit  items,  not  provided  for  elsewhere, 
including  amounts  which  cannot  be 
entirely  cleared  or  disposed  of  imtil 
additional  information  has  been 
received. 

253.1    Other  Deferred  Credits- 
Consumers'  Energy  Prepayments 

This  accotmt  shall  include  the 
amount  of  advance  pa)rment8  made  by 
constuners  in  connection  with  electric 
service. 

254  Other  Regulatory  Liabilities 

A.  This  account  shall  include  the 
amoimts  of  regulatory  liabilities,  not 
includible  in  other  accounts,  imposed 
on  the  utility  by  the  ratemaldng  actions 
of  regulatory  agencies. 

B.  The  amounts  included  in  this 
account  are  to  be  established  by  those 
credits  which  would  have  been 
included  in  net  income  determinations 
in  the  current  period  under  the  general 
requirements  of  the  Uniform  System  of 
Accounts  but  for  it  being  probable  that: 
(1)  such  items  will  be  included  in  a 
different  period(s)  for  purposes  of 
developing  the  rates  that  die  utility  is 
authorized  to  charge  for  its  utility 
services:  or  (2)  refujads  to  customers,  not 
provided  for  in  other  accoimts,  will  be 
required.  When  8j>eciSc  identification  of 
the  particular  source  of  the  regulatory 
liability  cannot  be  made  or  when  the 
liability  arises  from  revenues  collected 
pursuant  to  tariffs  on  file  at  a  regulatory 
agency,  Account  4C7.3.  Regulatory 
Debits,  shall  ba  dt^bited.  The  amounts 
recorded  in  this  account  generally  are  to 
be  credited  to  the  same  account  that 
would  have  been  credited  if  included  in 
income  when  earned  except:  (1)  all 
regulatory  liabihties  established  through 
the  use  of  Account  407.3  shall  be 
credited  to  Account  407.4,  Regulatory 
Credits;  and  (2)  in  the  case  of  refunds, 

a  cash  account  or  other  appropriate 
account  should  be  aeditea  wnen  the 
obligatioo  is  satisfied. 


C  If  it  is  later  determined  that  the 
amounts  recorded  In  this  account  will 
not  be  rettimed  to  customers  throu^ 
rates  or  refunds,  such  amounts  shall  be 
credited  to  Account  421,  Miscellaneous 
Nonoperating  Income,  or  Account  434. 
Extraordinary  Income,  as  appropriate,  in 
the  year  such  determination  is  made. 

D.  The  records  supporting  the  entries 
to  this  account  shall  be  kept  in  such  a 
manner  that  the  utiUty  can  furnish  full 
information  as  to  the  natiue  and  amount 
of  each  regulatory  liability  included  in 
this  account,  including  justification  for 
inclusion  of  such  amounts  in  this 
account 

255    Accumulated  Defnred  Investment 
Tax  Credits 

A.  This  accoimt  shall  be  credited  vrith 
all  investment  tax  credits  deferred  by 
companies  which  have  elected  to  follow 
deferral  accounting,  partial  or  full, 
rather  than  recognizing,  in  the  income 
statement,  the  total  benefits  of  the  tax 
credit  as  realized.  After  such  election,  a 
company  may  not  transfer  amounts  from 
this  account,  except  as  authorized 
herein  and  in  Account  411.4, 
Investment  Tax  Credit  Adjustments. 
Utility  Operations;  Account  411.5. 
Investment  Tax  Credit  Adjustments, 
Nonutility  Operations;  and  Account 
420.  Investment  Tax  Credits,  or  with 
approval  of  REA. 

B.  Where  the  company's  accounting 
provides  that  investment  tax  credits  are 
to  be  passed  on  to  customers,  this 
account  shall  be  debited  and  Account 
411.4  credited  with  a  proportionate 
amount  determined  in  relation  to  the 
average  useful  life  of  electric  utility 
property  to  which  the  tax  credits  relate 
or  such  lesser  period  of  time  as  allowed 
by  a  regulatory  agency  having  rate 
jurisdiction.  If,  however,  the  deferral 
procedure  provides  that  investment  tax 
credits  are  not  to  be  passed  on  to 
customers,  the  proportionate 
restorations  to  hacome  shall  be  credited 
to  Account  420. 

C  Subdivisions  of  this  account,  by 
department,  shall  be  maintained  for 
deferred  investment  tax  credits  that  are 
related  to  nonelectric  utility  or  other 
operations.  Contra  entries  aSacting  such 
account  subdivisions  shall  be 
appropriately  recorded  in  Account  413, 
Expenaes  of  Electric  Plant  Leased  to 
Others;  or  Account  414,  Other  Utihty 
Operating  Income.  Use  of  deferral  or 
nondeferral  accoimting  procedures 
adopted  for  nonelei:tnc  utility  or  other 
operations  are  to  be  followed  on  a 
consistent  basis. 

D.  Separate  records  for  electric  and 
nonelectric  utility  or  other  operations 
shall  be  maintained  identifying  the 
properties  giving  rise  to  the  investment 
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Ux  crediU  for  each  year  with  the 
weighted-average  service  life  of  such 
properties  and  any  unused  balances  of 
such  credits.  Such  records  are  not 
necessary  unless  the  tax  credits  are 
deferred. 

256  Deferred  Cains  from  Disposition  of 
Utility  Plant 

This  account  shall  include  gains  from 
the  sale  or  other  disposition  of  property 
previously  recorded  in  Account  105, 
Electric  Plant  Held  for  Future  Use. 
under  the  provisions  of  Paragraphs  B,  C. 
and  D  thereof,  where  such  gains  are 
significant  and  are  to  be  amortized  over 
a  period  of  5  years,  unless  otherwise 
authorized  by  REA,  The  amortization  of 
the  amounts  in  this  account  shall  be 
made  by  aedits  to  Account  411.6.  Gains 
from  Disposition  of  Utility  Plant.  (See 
Account  105.  Electric  Plant  Held  for 
Future  Use.) 

257  Una.Tiortized  Gain  on  Reacquired 
Debt 

This  accoimt  shall  include  the 
amounts  of  discount  realized  upon 
reacquisition  or  redemption  of  long- 
term  debt.  The  amounts  In  this  account 
shall  be  amortized  in  accordance  with 
S  1767.15  (q). 

Special  Instnictions 

Accumulated  Deferred  Income  Taxes 

Before  using  the  deferred  tax  accounts 
provided  below,  refer  to  §  1767.15  (r). 
Comprehensive  Interperiod  Income  Tax 
Allocation.  The  text  of  these  accounts 
are  designed  primarily  to  cover  defenals 
of  Federal  income  taxes.  However,  they 
are  also  to  be  used  when  making 
deferrals  of  state  and  local  income  taxes. 
Utilities  and  licensees  which,  in 
addition  to  an  electric  utility 
department,  have  another  utility 
department,  gas  or  water  and  nonutility 
property,  and  which  have  deferred  taxes 
on  income  widi  respect  thereto  shall 
separately  classify  such  deferrals  in  the 
accounts  provided  below  so  as  to  allow 
ready  identification  of  items  relating  to 
each  utility  deductions. 

281    Accumulated  Deferred  Income 
Taxes — ^Accelerated  Amortization 
Property 

A.  This  account  shall  include  tax 
deferrals  resulting  from  adoption  of  the 
principles  of  comprehensive  interperiod 
tax  allocation  described  in  §  1767.15  (s) 
that  relate  to  property  for  which  the 
utility  bus  availed  itself  of  the  use  of 
accelerated  (5-year)  amortization  of  (1) 
certified  defense  facilities  as  permitted 
by  Section  168  of  the  Internal  Revenue 
Code,  and  (2)  certified  pollution  control 
facilities  as  permitted  by  Section  169  of 
the  Internal  Revenue  Code. 


B.  This  account  shall  be  credited  and 
Accoimt  410.1,  Provision  for  Deferred 
Income  Taxes.  Utility  Operating  Income, 
or  Account  410.2,  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  shall  be 
debited  with  tax  effects  related  to 
property  described  in  Paragraph  A 
above  where  taxable  income  is  lower 
than  pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  Income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  accounting  income. 

C.  This  account  snail  be  debited  and 
Account  411.1,  Provision  for  Deferred 
Income  Taxes — Credit,  Utility  Operating 
Income,  or  Account  411.2,  Provision  for 
Deferred  Income  Taxes-Credit.  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited  with  taxes  related  to 
property  described  in  Paragraph  A 
above  where  taxable  income  is  higher 
than  pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  Income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  accounting  income. 

D.  The  utility  is  restricted  in  its  use 
of  this  account  to  the  purposes  set  forth 
above.  It  shall  not  transfer  the  balance 
in  this  account  or  any  portion  thereof  to 
retained  earnings  or  make  any  use 
thereof  except  as  provided  in  the  text  of 
this  account  without  prior  approval  of 
REA.  Upon  the  disposition  by  sale, 
exchange,  transfer,  abandonment,  or 
premature  retirement  of  plant  on  which 
there  is  a  related  balance  therein,  this 
account  shall  be  charged  with  an 
amount  equal  to  the  related  income  tax 
expense,  if  any,  arising  from  such 
disposition  and  Account  411.1, 
Provision  for  Deferred  Income  Taxes — 
Credit,  Utility  Operating  Income,  or 
Account  411.2,  Provision  for  Deferred 
Income  Taxes — Credit.  Other  Income 
and  Deductions,  as  appropriate,  shall  be 
credited.  When  the  remaining  balance, 
after  consideration  of  any  related 
income  tax  expense,  is  less  than 
$23,COO.  this  account  shall  be  charged 
and  Account  411.1  or  Account  411.2,  as 
appropriate,  credited  with  such  balance. 
If  after  consideration  of  any  related 
income  tax  expense,  there  is  a 
remainins  amount  of  $25,000  or  more. 
REA  shall  authorize  or  direct  how  such 
amount  shall  be  accounted  for  at  the 
time  approval  for  the  disposition  of 
accounting  is  granted.  When  plant  is 
disposed  of  by  transfer  to  a  wholly 
owned  subslcUary,  the  related  balance  in 
this  account  shall  also  be  transferred.     > 
When  the  disposition  relates  to 
retirement  of  an  item  or  items  imder  a 
group  method  of  depreciation  where 


there  is  no  tax  effect  in  the  year  of 
retirement,  no  entries  are  required  in 
this  account  if  it  can  be  determined  that 
the  related  balances  would  be  necessary 
to  be  retained  to  offset  future  group  item 
tax  deficiencies. 

282    Accimiulated  Deferred  Income 
Taxes — Other  Property 

A.  This  account  shall  include  the  tax 
defenals  resulting  from  adoption  of  the 
principle  of  comprehensive  interperiod 
income  tax  allocation  described  in 

§  1767.15  (r)  which  are  related  to  all 
property  other  than  accelerated 
amortization  property. 

B.  This  account  shall  be  credited  and 
Account  410.1.  Provision  for  Deferred  • 
Income  Taxes.  Utility  Operating  Income. 
or  Account  410.2.  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  shall  be 
debited  with  tax  effects  related  to 
property  described  in  Paragraph  A 
above  where  taxable  income  is  lower 
than  pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  accounting  income. 

C.  This  account  snail  be  debited  and 
Account  411.1,  Provision  for  Deferred 
Income  Taxes — Credit.  Utility  Operating 
Income,  or  Account  411.2.  Provision  for 
Deferred  Income  Taxes — Credit.  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited  with  tax  effects  related 
to  property  described  in  Paragraph  A 
above  where  taxable  income  is  higher 
than  pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  income  and  the  periods  in 
which  they  enter  Into  the  determination 
6f  pretax  accounting  income. 

D.  The  utility  is  restricted  in  its  use 
of  this  account  to  the  purposes  set  forth 
above.  It  shall  not  transfer  the  balance 
in  this  account  or  any  portion  thereof  to 
retained  earnings  or  make  any  use 
thereof  except  as  provided  in  the  text  of 
this  account  without  prior  approval  of 
REA.  Upon  the  disposition  by  sale, 
exchange,  transfer,  abandonment,  or 
premature  retirement  of  plant  on  which 
there  is  a  related  balance  herein,  this 
account  shall  be  charged  with  an 
amount  equal  to  the  related  income  tax 
expense,  if  any,  arising  from  such 
disposition  and  Account  411.1, 
Provision  for  Deferred  Income  Taxes — 
Credit,  Utility  Operating  Income,  or 
Account  411.2,  Provision  for  Deferred 
Income  Taxes— Credit,  Other  Income 
and  Deductions,  shall  be  credited.  When 
the  remaining  balance  after 
consideration  of  any  related  tax 
expenses,  is  less  than  $25,000,  this 
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account  shall  be  charged  and  Account 
411.1  or  Account  411.2,  as  appropriate, 
credited  with  such  balance.  Ifafter 
consideration  any  related  income  tax 
expense,  there  a  remaining  amount  of 
$25,00  or  more,  REA  shall  authorize  or 
direct  how  such  amount  shall  be 
accounted  for  at  the  time  approval  for 
the  disposition  of  accounting  is  granted. 
When  plant  is  disposed  of  by  transfer  to 
a  wholly  owned  subsidiary,  the  related 
balance  in  this  accoimt  shall  also  be 
transferred.  When  the  disposition 
relates  to  letirement  of  an  item  or  items 
under  a  group  method  of  depreciation 
where  there  is  no  tax  effect  in  the  year 
of  retirement,  no  entries  are  required  in 
this  account  if  it  can  be  determined  that 
the  related  balance  would  be  necessary 
to  be  retained  to  offset  future  group  item 
tax  deficiencies. 

283    Acamiulated  Deferred  Income 
Taxes— Other 

A.  This  account  shall  include  all 
credit  tax  deferrals  resulting  from  the 
adoption  of  the  principles  of 
comprehensive  interperiod  income  tax 
allocation  described  in  §  1767.15  (r) 
other  than  those  deferrals  which  are 
includible  in  Account  281, 
Accumulated  Deferred  Income  Taxes — 
Accelerated  Amortization  Property,  and 
Account  282,  Accumulated  Deferred 
Income  Taxes — Other  Property. 

B.  This  account  shall  be  credited  and 
Account  410.1,  Provision  for  Deferred 
Income  T^es,  Utility  Operating  Income, 
or  Account  410.2,  Provision  for  Deferred 
Income  Taxes,  Other  Income  and 
Deductions,  as  appropriate,  shall  be 
debited  with  tax  effects  related  to  items 
described  in  Paragraph  A  above  where 
taxable  income  is  lower  than  pretax 
accounting  income  due  to  differences 
between  the  periods  in  which  revenue 
and  expense  transactions  affect  taxable 
income  and  the  periods  in  which  they 
enter  into  the  determination  of  pretax 
accounting  income. 

C.  This  account  shall  be  debited  and 
Account  411,1,  Provision  for  Deferred 
Income  Taxes— Credit.  Utility  Operating 
Income  or  Accoimt  411.2,  Provision  for 
Deferred  Income  Taxes — Credit,  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited  with  tax  effects  related 
to  items  described  in  Paragraph  A  above 
where  taxable  income  is  higher  than 
pretax  accounting  income  due  to 
differences  between  the  periods  in 
which  revenue  and  expense  transactions 
affect  taxable  income  and  the  periods  in 
which  they  enter  into  the  determination 
of  pretax  accounting  income. 

D.  Records  with  respect  to  entries  to 
this  account,  as  described  above,  and 
the  account  balance,  shall  be  so 
maintained  as  to  show  the  fectors  of 


calculation  with  respect  to  each  annual 
amoimt  of  the  item  or  class  of  items. 

E.  The  utility  is  restricted  in  its  use  of 
this  account  to  the  purposes  set  forth 
above.  It  shall  not  transfer  the  balance 
in  the  accoimt  or  any  portion  thereof  to 
retained  earnings  or  to  any  other 
account  or  make  any  use  thereof  except 
as  provided  in  the  text  of  this  account, 
without  prior  approval  of  REA.  Upon 
the  disposition  by  sale,  exchange, 
transfer,  abandonment,  or  premature 
retirement  of  items  on  which  there  is  a 
related  balance  herein,  this  account 
shall  be  charged  with  an  amount  equal 
to  the  related  income  tax  effect,  if  any. 
arising  from  such  disposition  and 
Account  411.1,  Provision  For  Deferred 
Income  Taxes— Credit.  Utility  Operating 
Income,  or  Account  411.2.  Provision  For 
Deferred  Income  Taxes-Credit,  Other 
Income  and  Deductions,  as  appropriate, 
shall  be  credited.  When  the  remaining 
balance,  after  consideration  of  any 
related  tax  expenses,  is  less  than 
$25,000,  this  account  shall  be  charged 
and  Account  411.1  or  Account  411.2,  as 
appropriate,  credited  with  such  balance. 
If  after  consideration  of  any  related 
income  tax  expense,  there  is  a 
remaining  amount  of  $25,000  or  more, 
REA  shall  authorize  or  direct  how  such 
amount  shall  be  accounted  for  at  the 
time  approval  for  the  disposition  of 
accountins  is  granted. 

When  plant  is  disposed  of  by  transfer 
to  a  wholly  owned  subsidiary,  the 
related  balance  in  this  account  shall  also 
be  transferred.  When  the  disposition 
relates  to  retirement  of  an  item  or  items 
under  a  group  method  of  depreciation 
where  there  is  no  tax  effect  in  the  year 
of  retirement,  no  entries  are  required  in 
this  account  if  it  can  be  determined  that 
the  related  balance  would  be  necessary 
to  be  retained  to  offset  future  group  item 
tax  deficiencies. 

11767.20    Plant  account*. 

The  plant  accounts  identified  in  this 
section  shall  be  used  by  all  REA 
borrowers. 

Intangible  Plant 

301  Organization 

302  Franchises  and  Consents 

303  Miscellaneous  Intangible  Plant 

PraductiDn  Plant 

Steam  Production 

310  Land  and  Land  Rights 

311  Structures  and  Improvements 

312  Boiler  Plant  Equipment 

313  Engines  and  Engine  Driven  Generators 

314  Turbogenerator  Units 

315  Accessory  Electric  Equipment 

316  Miscellaneous  Power  Plant  Equipment 

Nuclaar  Production 

320  Land  and  Land  Rights 

321  Structures  and  Improvements 


322  Reactor  Plant  Equipment 

323  Turbogenerator  UnlU 

324  Accessory  Electric  Equipment 

325  Miscellaneous  Power  Plant  Equipment 

Hydraulic  Production 

330  Land  and  Land  Rights 

331  Structures  and  Improvements 

332  Reservoirs,  Dams  and  Waterway* 

333  Water  Wheels,  Turbines  and  Generators 

334  Accessory  Electric  Equipment 

335  Miscellaneous  Power  Plant  Equipment 

336  Roads,  Railroads  and  Bridges 

OthoT  Production 

340  Land  and  Land  Rights 

341  Structures  and  Improvements 

342  Fuel  Holders,  Producers  and 
Accessories 

343  Prime  Movers 

344  Generators 

345  Accessory  Electric  Equipment 

346  Miscellaneous  Power  Plant  Equipment 

Tranimisslon  Plant 

350  Land  and  Land  Rights 

351  [Reserved] 

352  Structures  and  Improvements 

353  Station  Equipment 

354  Tower  and  Fixtures 

355  Poles  and  Fixtures 

356  Ovorhead  Conductors  and  Devices 

357  Undergroimd  Conduit 

358  Undeiground  Conductors  and  Devices 

359  Roads  and  Trails 

DistributioB  Plant 

360  Land  and  Land  Rights 

361  Structures  and  Improvements 

362  Station  Equipment 

363  Storage  Battery  Equipment 

364  Poles,  Towers  and  Fixtures 

365  Overhead  Conductors  and  Devices 

366  Undeiground  Conduit 

367  Underground  Conductors  and  Devices 

368  Line  Transformers 

369  Services 

370  Meters 

371  Installations  on  Customers'  Premises 

372  Leased  Property  on  Customers' 
Premises 

373  Street  Lighting  and  Signal  Systems 

General  Plant 

389  Land  and  Land  Rights 

390  Structures  and  Improvements 

391  Office  Furniture  and  Equipment 

392  Transportation  Equipment 

393  Stores  Equipment 

394  Tools,  Shop  and  Garage  Equipment 

395  Laboratory  Eq\iipment 

396  Power  Operated  Equipment 

397  Communication  Equipment 

398  Miscellaneous  Equipment 

399  Other  Tangible  Property 

Intangible  Plant 

301    Organization 

This  account  shall  include  all  fees 
paid  to  Federal  or  state  governments  for 
the  privilege  of  incorporation  and 
expenditures  incident  to  organizing  the 
corporation,  partnership,  or  other 
enterprise  and  putting  it  into  readiness 
to  do  business. 
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Items 

1.  Cost  of  obtaining  certificates 
authorizing  an  enterprise  to  engage  in 
the  public-utility  business. 

2.  Fees  and  expense*  for 
incorporation. 

3.  r  ees  and  expenses  for  mergers  or 
consolidations. 

4.  Office  expenses  incident  to 
organizing  the  utility. 

5.  Stock  and  minute  books  and 
corporate  seal. 

Nott  A:  This  accoiint  shall  not  include  any 
dlscounU  upon  sacuritiat  issued  or  assumed; 
nor  shall  it  include  any  costs  incident  to 
negotiating  loans,  sell^  bonds  or  other 
evidences  of  debt  or  expenses  In  connection 
with  the  authorization,  issuance,  or  sale  of 
capital  stocL 

Note  B:  Exclude  from  this  account  and 
include  in  the  appropriate  expense  accoiut 
the  cost  of  preparing  and  filing  papers  in 
connection  with  the  extension  of  the  term  of 
incorporation  unless  the  first  organization 
costs  have  been  %imtten  oR.  When  charges  are 
made  to  this  account  for  expenses  Incurred 
in  mergers,  consolidations,  or 
reorganizations,  amounts  previously 
included  herein  or  in  simUar  accounts  in  the 
books  of  the  companlee  concerned  shall  be 
excluded  from  this  account 

302    Franchises  and  Consents 

A.  This  account  shall  include 
amounts  paid  to  the  Federal 
Government,  to  a  state  or  to  a  political 
subdivision  thereof  in  consideration  for 
franchises,  consoits,  water  power 
licenses,  or  certificates,  running  in 
perpetuity  or  for  a  specified  tenn  of 
more  than  one  year,  together  with 
necessary  and  reasonable  expenses 
incident  to  procuring  such  ^nchises, 
consents,  water  power  licenses,  or 
certificates  of  permission  and  approval, 
including  expenses  of  organizing  and 
merging  separate  corporations,  where 
statutes  require,  solely  for  the  purpose 
of  acquiring  franchises. 

B.  U  a  frsLDchise,  consent,  water  power 
license,  or  certificate  is  acquired  by 
assignment,  the  charge  to  this  accoimt 
in  respect  thereof  shall  not  exceed  the 
amount  paid  therefor  by  the  utility  to 
the  assignor,  nor  shall  it  exceed  the 
amoimt  paid  by  the  original  grantee, 
plus  the  expense  of  acquisition  to  such 
grantee.  Any  excess  of  the  amount 
actually  paid  by  the  utility  over  the 
amount  above  specified  snail  be  charged 
to  Accoimt  426.5,  Other  Deductions. 

C.  When  any  franchise  has  expired, 
the  book  cost  thereof  shall  be  credited 
hereto  and  charged  to  Account  426.5, 
Other  Deductions,  or  to  Accoimt  111. 
Accumulated  Provision  for 
Amortization  of  Electric  Utility  Plant,  as 
appropriate. 

D.  Records  supporting  this  aocoxmt 
shall  be  kept  so  as  to  show  separately 


the  book  cost  of  each  franchise  or 
consent. 

NotK  Annual  or  other  periodic  payments 
under  franchises  shall  not  be  included  herein 
but  In  the  appropriate  operating  expense 
account. 

303    Miscellaneous  Intangible  Plant 

A.  This  accoimt  shall  include  the  cost 
of  patent  rights,  licenses,  privileges,  and 
other  intangible  property  necessary  or 
valuable  in  the  conduct  of  utility 
operations  and  not  specifically 
chargeable  to  any  other  account. 

B.  When  any  item  included  in  this 
account  is  retired  or  expires,  the  book 
cost  thereof  shall  be  credited  hereto  and 
charged  to  Account  426.5,  Other 
Deductions,  or  Account  111, 
Accumulated  Provision  for 
Amortization  of  Electric  Utility  Plant,  as 
appropriate. 

C.  lliis  account  shall  be  maintained 
in  such  a  manner  that  the  utility  can 
furnish  full  information  with  respect  to 
the  amounts  included  herein. 

Production  Plant 

Steam  Production 

310  Land  and  Land  Rights 

This  accoimt  shall  include  the  cost  of 
land  and  land  rights  used  in  connection 
vrith  steam-power  generation.  (See 
S  1767.16  (g).) 

311  Structures  and  Improvements 

This  accoimt  shall  include  the  cost,  in 
place,  of  structures  and  improvements 
used  in  connection  with  steam-power 
generation.  (See  §  1767.16  (h).) 

NotK  Include  steam  production  roads  and 
railroads  in  this  account 

312  Boiler  Plant  Equipment 

This  account  shall  include  the  cost 
installed  of  furnaces,  boilers,  coal  and 
ash  handling  and  coal  preparing 
equipment,  steam  and  reea  water 
piping,  boiler  apparatus,  and  accessories 
used  in  the  production  of  steam, 
mercury,  or  other  vapor,  to  be  used 
primarily  for  generating  electricity. 

Items 

1.  Ash  handling  equipment,  including 
hoppers,  gates,  cars,  conveyors,  hoists, 
sluicing  equipment,  including  pumps 
and  motors,  sluicing  water  pipe  and 
fittings,  sluicing  trenches  and 
accessories,  except  sluices  which  are  a 
part  of  a  building. 

2.  Boiler  feed  system,  including  feed 
water  heaters,  evaporator  condensers, 
heater  drain  pumps,  heater  drainers, 
deaerators,  and  vent  condensers,  boiler 
feed  pumps,  surge  tanks,  feed  water 
regulators,  feed  water  measuring 
equipment,  and  all  associated  dirives. 


3.  Boiler  plant  cranes  and  hoists  and 
associated  drives. 

4.  Boilers  and  equipment,  including 
boilers  and  baffles,  economizers, 
superheaters,  soot  blowers,  foundations 
and  settings,  water  walls,  arches,  grates. 
Insulation,  blowdown  system,  drying 
out  of  new  boilers,  also  associated 
motors  or  other  power  equipment. 

5.  Breeching  and  accessories, 
including  breeching,  dampers,  soot 
spouts,  hoppers  and  gates,  cinder 
eliminators,  breeching  insulation,  soot 
blowers  and  associated  motors. 

6.  Coal  handling  and  storage 
equipment,  including  coal  towers,  coal 
lorries,  coal  cars,  locomotives  and  tracks 
when  devoted  principally  to  the 
transportation  of  coal,  hoppers, 
downtakes.  unloading  and  hoisting 
equipment,  skip  hoists  and  conveyors, 
weigning  equipment,  magnetic 
separators,  cable  ways,  and  housings 
and  supports  for  coal  handling 
equipment 

7.  Draft  equipment,  including  air 

S>reheaters  and  accessories,  induced  and 
orced  draft  feiu,  air  ducts,  combustion 
control  mechanisms,  and  associated 
motors  or  other  power  equipment. 

8.  Gas-buming  equipment,  including 
holders,  burner  eqidpment  and  piping. 
and  control  equipment. 

9.  Instruments  and  devices,  including 
all  measuring,  indicating,  and  recording 
equipment  for  boiler  plant  service 
together  with  mountings  and  supports. 

10.  Lighting  systems. 

11.  Oil-burning  equipment,  including 
tanks,  heaters,  pumps  with  drive,  burner 
equipment  and  piping,  and  control 
equipment. 

12.  Pulverized  fuel  equipment, 
including  pulverizers,  accessory  motors, 
primary  air  fens,  cyclones  and  ducts, 
dryers,  pulverized  fuel  bins,  pulverized 
fuel  conveyors  and  equipment,  burners, 
burner  piping,  priming  equipment,  air 
compressors,  and  motors. 

13.  Stacks,  including  foundations  and 
suppcnts.  stack  steel  and  ladders,  stack 
bridcwork,  stack  concrete,  stack  lining, 
stack  painting  (first),  when  set  on 
separate  foundations,  independent  of 
suDstructures  or  superstructures  of 
building. 

14.  Station  piping,  including  pipe, 
valves,  fittings,  separators,  traps, 
desuperheaters,  hangers,  exr:avation. 
and  covering  for  station  piping  system, 
including  all  steam,  condensate,  boiler 
fiaed  and  water  supply  piping,  but  not 
condensins  water,  plumbing,  building 
heating,  oil,  gas.  air  piping  or  piping 
specifically  provided  for  in  Account 
313. 

15.  Stoker  or  equivalent  fseding 
equipment,  including  stokers  and 


Federal  Register  /  Vol.  58.  No.  216  /  Wednesday.  November  10.  1993  /  Rules  and  Regulations  59861 


f^ 


accessory  motors,  clinker  grinders,  fans 
and  motors. 
18.  Ventilating  equipment. 

17.  Water  purification  equipment, 
including  softeners  and  accessories, 
evaporators  and  accessories,  heat 
exchanges,  filters,  tanks  for  filtered  or 
softened  water,  pumps,  and  motors. 

18.  Water-supply  systems,  including 
pumps,  motors,  strainers,  raw-water 
storage  tanks,  boiler  wash  pumps,  intake 
and  mschaige  pipes,  and  tunnels  not  a 
part  of  a  building. 

19.  Wood  fuel  equipment,  including 
hoppers,  fuel  hogs  and  accessories, 
elevators  and  conveyors,  bins  and  gates, 
spouts,  measuring  equipment  and 
associated  drives. 

Note:  When  the  system  for  supplying  boiler 
or  condenser  water  is  elaborate,  and  when  it 
Includes  a  dam,  reservoir,  canal,  pipe  line, 
cooling  ponds,  or  where  gas  or  oil  is  used  as 
a  fuel  for  producing  steam  and  is  supplied 
through  a  pipe  line  system  owned  by  the 
utility,  the  cost  of  such  special  faciliUes  shall 
be  dmrged  to  a  subdivision  of  Account  311, 
Structures  and  Improvements. 

313.   Engines  and  Engine  Driven 
Generators 

This  account  shall  include  the  cost 
installed  of  steam  engines,  reciprocating 
or  rotary,  and  their  associated 
auxiliaries;  and  engine-driven  main 
generators,  except  turbogenerator  units. 

Uemi 

1.  Air  cleaning  and  cooling  apparatus, 
including  blowers,  drive  equipment,  air 
ducts,  not  a  part  of  building,  louvers, 
pumps,  and  hoods. 

2.  Belting,  shafting,  pulleys,  and 
reduction  searing. 

3.  Circulating  pumps,  including 
connections  between  condensers  and 
intake  and  discharge  tunnels. 

4.  Cooling  system,  including  towers, 
pumps,  tank,  and  piping, 

5.  Condensers,  inclumng  condensate 
pumps,  air  and  vacuum  pumps,  ejector 
unloading  valves  and  vacuum  breakers, 
expansion  devices,  and  screens. 

6.  Cranes  and  hoists,  including  items 
wholly  identified  with  items  listed 
herein. 

7.  Engines,  reciprocating  or  rotary. 

8.  Fire-extinguishing  systems. 

9.  Foundations  and  settings, 
especially  constructed  for  and  not 
expected  to  outlast  the  apparatus  for 
whichprovided. 

10.  Generators-Main,  a.c.  or  d.c. 
including  field  rheostats  and 
connections  for  self-excited  units,  and 
excitartion  systems  when  identified  with 
the  generating  \mit. 

11.  Governors. 

12.  Liehting  systems. 

13.  Lubricating  systems,  including 
gauges,  filters,  tuiks.  pumps,  piping, 
and  motors. 


14.  Mechanical  meters,  including 
gauges,  recording  instruments,  sampling 
and  testing  equipment. 

15.  Piping-main  exhaust,  including 
connections  between  generator  and 
condenser  and  between  condenser  and 
hotwell. 

16.  Piping-main  stream,  including 
connections  from  main  throttle  valve  to 
txu^ine  inlet. 

17.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

18.  Pressure  oil  system,  including 
accumulators,  piunps,  piping,  and 
motors. 

19.  Throttle  and  inlet  valve. 

20.  Tunnels,  intake  and  discharge,  for 
condenser  system,  when  not  a  part  of  a 
structiu*. 

21.  Water  screens  and  motors. 

314    Turbogenerator  Units 

This  account  shall  include  the  cost 
installed  of  main  turbine-driven  units 
and  accessory  equipment  used  in 
generating  electricity  by  steam. 

Items 

1.  Air  leaning  and  cooling  apparatus, 
including  blowers,  drive  equipment,  air 
ducts  not  a  part  of  building,  louvers, 
pumps,  and  hoods. 

2.  Qrculating  pumps,  including 
connections  between  condensers  and 
intake  and  discharge  tunnels. 

3.  Condensers,  including  condensate 
pumps,  air  and  vacuum  pumps,  ejectors, 
unloading  valves  and  vacuum  breakers, 
expansion  devices,  and  screens. 

4.  Generator  hydrogen,  gas  piping, 
and  detrainment  equipment. 

5.  Cooling  system,  including  towers, 
pumps,  tanks,  and  piping. 

6.  Cranes  and  hoists,  including  items 
wholly  identified  with  items  listed 
herein. 

7.  Excitation  system,  when  identified 
with  main  generating  units. 

8.  Fire-extinguishing  systems. 

9.  Foundations  and  settings, 
especially  constructed  for  and  not 
expected  to  outlast  the  apparatus  for 
which  provided. 

10.  Governors. 

11.  Liehting  systems. 

12.  Lubricating  systems,  including 
gauges,  filters,  water  separators,  tanks, 
pumps,  piping,  and  motors. 

13.  Mechanical  meters,  including 
gauges,  recording  instruments,  sampling 
and  testing  equipment. 

14.  Piping-main  exhaust,  including 
connections  between  turbogenerator  and 
condenser  and  between  condenser  and 
hotwell. 

15.  Piping-main  steam,  including 
connections  from  main  throttle  valve  to 
turbine  inlet. 


16.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

17.  Pressure  oil  systems,  including 
accumulators,  pimips,  and  piping 
motors. 

18.  Steelwork,  specially  constructed 
for  apparatus  listed  herein. 

19.  Throttle  and  inlet  valve. 

20.  Tunnels,  intake  and  discharge,  for 
condenser  system,  when  not  a  part  of 
structiu^,  and  water  screens. 

21.  Tiuix)generators-main,  including 
turbine  and  generator,  field  rheostats 
and  electric  connections  for  self-exdted 
imits. 

22.  Water  screens  and  motors. 

23.  Moisture  separator  for  turbine 
steam. 

24.  Turbine  lubricating  oil  (initial 
charge). 

315    Accessory  Electric  Equipment 

This  account  shall  include  the  cost 
installed  of  auxiliary  generating 
apparatus,  conversion  eauipment,  and 
equipment  used  primarily  in  connection 
with  the  control  and  switching  of 
electric  energy  produced  by  steam 
power,  and  the  protection  of  electric 
circuits  and  equipment,  except  electric 
motors  used  to  drive  equipment 
included  in  other  accoimts.  Such  motors 
shall  be  included  in  the  account  in 
which  the  equipment  with  which  they 
are  associated  is  included. 

liems 

1.  Auxiliary  generators,  including 
boards,  compartments,  switching 
equipment,  control  equipment,  and 
connections  to  auxiliary  power  bus. 

2.  Excitation  system,  including  motor, 
turbine  and  dual-drive  exciter  sets  end 
rheostats,  storage  batteries  and  charging 
equipment,  circuit  breakers,  panels  and 
accessories,  knife  switches  and 
accessories,  surge  arresters,  instrument 
shunts,  conductors  and  conduit,  special 
supports  for  conduit,  generator  field  and 
exciter  switch  panels,  exciter  bus  tie 
panels,  generator  and  exciter  rheostats 
and  special  housing  and  protective 
screens. 

3.  Generator  main  connections, 
including  oil  circuit  breakers  and 
accessories,  disconnecting  svntches  and 
accessories,  operating  mechanisms  and 
interlocks,  current  transformers, 
potential  transformers,  protective  relays, 
isolated  panels  and  equipment, 
conductors  and  conduit,  special 
supports  for  generator  main  leads, 
grounding  switch,  and  special  housings 
and  protective  screens. 

4.  Station  buses  including  main, 
auxiliary,  transfer,  synchronizing  and 
fault  ground  buses,  including  oil  circuit 
breakers  and  accessories,  disconnecting 
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switches  and  accessories,  operating 
mechanisms  and  interlocks,  reactors 
and  accessories,  voltage  regxilators  and 
accessories,  compensators,  resistors, 
starting  transformers,  current 
transformers,  potential  transformers, 
protective  relays,  storage  batteries  and 
charging  equipment,  isolated  panels  and 
equipment,  conductors  and  conduit, 
special  supports,  special  housings, 
concrete  pads,  general  station  grounding 
system,  special  fire^xtinguishing 
system,  and  test  equipment. 

5.  Station  control  system,  including 
station  switchboards  with  panel  wiring, 
panels  with  instruments  and  control 
equipment  only,  panels  with  switching 
equipment  mounted  or  mechanically 
connected,  truck-type  boards  complete, 
cubicles,  station  supervisory  control 
boards,  generator  and  exciter  signal 
stands,  temperature  recording  devices, 
frequency-control  equipment,  master 
clocks,  watt-hour  meters  and 
synchronoscope  in  the  turbine  room, 
station  totalizing  wattmeter,  boiler-room 
load  indicator  equipment,  storage 
batteries,  panels  and  rhrging  sets. 
Instrument  transformers  for  supervisory 
metering,  conductors  and  conduit, 
special  supports  for  conduit, 
switchboexds,  batteries,  special  bousing 
for  batteries,  protective  screens,  and 
doors. 

Note  A:  Do  not  Include  in  this  actx)unt 
trvufoimen  and  other  equipment  used  for 
chajQging  the  voltage  or  frequency  of 
electricity  for  the  purposes  of  transmission  or 
distribution. 

Note  B:  Whan  any  Item  of  equipment  listed 
herein  is  used  wholly  to  furnish  power  to 
equipment  included  in  another  tccotmt,  its 
cost  ihall  be  included  in  such  other  account. 

316    Miscellaneous  Power  Plant 
Equipment 

This  account  shall  include  the  cost 
installed  of  miscellaneous  equipment  in 
and  about  the  steam  generating  plant 
devoted  to  general  station  use,  and 
which  is  not  properly  includible  in  any 
of  the  foregoing  steam-power   ' 
production  accounts. 

Items 

1.  Compressed  air  and  vacuum 
cleaning  systems,  including  tanks, 
compressors,  exhausters,  air  filters,  and 
piping. 

2.  Cranes  and  hoisting  equipment, 
including  cranes,  cars,  crane  rails, 
monorails,  and  hoists  with  electric  and 
mechanical  connections. 

3.  Fire-extinguishing  equipment  for 
general  station  use. 

4.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 


5.  Locomotive  cranes  not  includible 
elsewhere. 

6.  Locomotives  not  includible 
elsewhere. 

7.  Marine  equipment,  including  boats 
and  barges. 

8.  Miscellaneous  belts,  pulleys,  and 
countershafts. 

9.  Miscellaneous  equipment, 
including  atmospheric  and  weather 
Indicating  devices,  intrasite 
communication  equipment,  laboratory 
equipment,  signal  systems,  callophones, 
emergency  whistles  and  sirens,  fire 
alarms,  insect-control  equipment,  and 
other  similar  equipment. 

10.  Railway  cars  not  includible 
elsewhere. 

11.  Refrigerating  systems,  including 
compressors,  pumps,  and  cooling  coils. 

12.  Station  maintenance  equipment, 
including  lathes,  shapers,  planers,  drill 
presses,  hydraulic  presses,  and  grinders 
with  motors,  shafting,  hangers,  and 
pulleys. 

13.  Ventilating  equipment,  including 
items  wholly  identified  with  apparatus 
listed  herein. 

NotK  When  any  item  of  equipment  listed 
herein  is  wholly  used  in  connection  with 
equipment  Included  in  another  account,  its 
cost  shall  be  included  In  such  other  account. 

Nuclear  Production 

320  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  in  coimection 
with  nuclear  power  generation.  (See 
51767.16(g).) 

321  Structtires  and  Improvements 

This  accoimt  shall  include  the  cost,  in 
place,  of  structures  and  improvements 
used  and  useful  in  connection  with 
nuclear  power  generation.  (See 
S  1767.16(b).) 

Note:  Include  vapor  containers  and  nuclear 
production  roads  and  railroads  In  this 
account 

322  Reactor  Plant  Equipment 

This  account  shall  include  the 
installed  cost  of  reactors,  reactor  fuel 
handling  and  storage  equipment, 
pressurizing  eqvdpment,  coolant 
charging  equipment,  purification  and 
discharging  equipment,  radioactive 
waste  treatment  and  disposal 
equipment,  boilers,  steam  and  feed 
water  piping,  reactor  and  boiler 
apparatus  and  accessories  and  other 
reactor  plant  equipment  used  in  the 
production  of  steam  to  be  used 
primarily  for  generating  electricity, 
including  auxiliary  superheat  boilers 
and  associated  equipment  in  systems 
which  change  temperatures  or  pressure 
of  steam  from  the  reactor  system. 


Items 

1.  Auxiliary  superheat  boilers  and 
associated  fuel  storage  handling 
preparation  and  burning  equipment. 
(See  Account  312.  Boiler  Plant 
Equipment,  for  items,  but  exclude  water 
supply,  water  flow  lines,  and  steam 
lines,  as  well  as  other  equipment  not 
strictly  within  the  superheat  function.) 

2.  Boiler  feed  system,  including  feed 
water  heaters,  evaporator  condensers, 
heater  drain  pumps,  heater  drainers, 
deaerators,  and  vent  condensers,  boiler 
fiaed  pumps,  surge  tanks,  feed  water 
regulators,  feed  water  measuring 
equipment,  and  all  associated  dirivers. 

3.  Boilers  and  heat  exchangers. 

4.  Instruments  and  devices,  including 
all  measuring,  indicating,  and  recording 
equipment  for  reactor  and  boiler  plant 
service  together  with  mountings  and 
supports. 

5.  Lighting  systems. 

6.  Moderators,  such  as  heavy  water, 
and  graphite,  initial  charge. 

7.  Reactor  coolant;  primary  and 
secondary  systems,  initial  charge. 

8.  Rac  ioactive  waste  treatment  and 
disposal  equipment,  including  tanks, 
ion  exchangers,  incinerators, 
condensers,  chimneys,  and  diluting  fans 
and  pumps. 

9.  Foundations  and  settings, 
especially  constructed  for  and  not 
expected  to  outlast  the  apparatus  for 
which  provided. 

10.  Risactor  including  shielding, 
control  rods  and  mechanisms. 

11.  Reactor  fuel  handling  equipment, 
including  manipulating  and  extraction 
tools,  underwater  viewing  equipment, 
seal  cutting  and  welding  equipment, 
fuel  transfer  equipment,  and  mel 
disassembly  machinery. 

12.  Reactor  fuel  element  failure 
detection  system. 

13.  Reactor  emergency  poison 
container  and  injection  system. 

14.  Reactor  pressuring  and  pressure 
relief  equipment,  including  pressurizing 
tanks  and  immersion  heaters. 

15.  Reactor  coolant  or  moderator 
circulation  charging,  purification,  and 
discharging  equipment,  including  tanks, 
pumps,  heat  exchangers, 
demineralizers,  and  storage. 

16.  Station  piping,  including  pipes, 
valves,  fittings,  separators,  traps, 
desuperheaters,  hangers,  excavation, 
and  covering  for  station  piping  system, 
including  all-reactor  coolant,  steam, 
condensate,  boiler  feed  and  water 
supply  piping,  but  not  condensing 
water,  plumbing,  building  heating,  oil, 
gas,  or  air  piping. 

17.  Ventilating  equipment 

18.  Water  purification  equipment, 
including  softeners,  demineralizers  and 
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accessories,  evai>orators  and  accessories, 
heat  exchangers,  filters,  tanks  for 
filtered  or  softened  water,  pumps,  and 
motors. 

19.  Water  supply  systems,  including 
pumps,  motors,  strainers,  rcvv-water 
EtoragS  tanks,  boiler  wash  pumps,  intake 
and  discharge  pipws  and  tunnels  not  a 
part  of  a  building. 

20.  Reactor  plant  cranes  and  hoists, 
end  associated  drii'es. 

Sotai  When  the  jystetn  for  suppij'ing  boiler 
or  coaqaoser  water  Is  elaborate,  as  when  it 
includes  a  dam,  reservoir,  canal,  pipe  lines, 
or  cooling  ponds,  the  cost  of  such  special 
fauiities  shall  be  charged  to  a  subdivision  of 
Account  321.  Structures  and  Improvements. 

Turbogenerator  Units 


323 

This  account  shall  include  the  cost 
installiid  of  main  turbine-driven  units 
and  accessory  equipment  used  in 
genera^ng  electricity  by  stsam. 

Items 

1.  Ai  t  cleaning  and  cooling  apparatixs, 
includ  iig  blowers,  drive  equipment,  air 
ducts.  »t  a  part  of  building,  louvers, 
pumpsk  and  noods. 

2.  Circulating  pumps,  including 
coniieqtions  betM'eeo  condensers,  and 
intake  imd  discharge  tunnels. 

3.  Cdidsnsers,  including  condensate 
puiLps^  air  and  vacuuna  pumps,  ejectors, 
unIoad|pg  valves  and  vacuum  breakers, 
expansion  de'.ices.  and  screens. 

4.  Gaaer&tor  by<irogen  gas  piping 
system  and  hydrogen  detrairruent 
equipn^ent.  and  bulk  hydrogen  gas 
STorage  aqiiipment. 

5.  Cooling  system,  Induding  towers, 
puinps  tanks,  and  piping. 

6.  Cr  1I16S  and  heists,  IcLiuding  ittsrus 
V,  holly  identified  with  ltea:s  listed 
harsla.  ' 

7.  Ex:|tetion  system,  wheu  identified 
\»-ilh  m  lin  generating  units. 

8.  Fiae  extinguishing  systems. 
S.  Foundations  and  settings, 

especiaHly  constructed  for  acd  not 
expecttji  to  outlast  Lhe  apparatus  for 
whii-:hJ)rovided. 

10.  Qavemors. 

11.  Lighting  systems. 

12.  Lubricating  systems,  including 
gauges,  filters,  water  separators,  tanks, 
pumps,  piping,  and  motors. 

13.  Mechaiucal  meters,  including 
gauges,  recording  instruments,  sampling 
end  testing  equipment. 

14.  Piping-mam  steam,  including 
connections  between  turbogenerator  and 
condenser  and  between  condenser  and 
hotwelL 

15.  Piping-main  steam,  including 
connections  from  main  throttle  valve  to 
turbine  inlet 

16.  Platforms,  railings,  steps,  and 
gratings  apptutenant  to  apparatus  listed 
herein. 


17.  Pressiue  oil  systems,  including 
accumulators,  pumps,  piping,  and 
motors. 

18.  Steelwork,  specially  constructed 
for  apparatus  listed  herein. 

19.  Throttle  and  inlet  valve. 

20.  Tunnels,  intake  and  discharge,  for 
condenser  system,  when  not  a  part  of 
structure,  and  water  screens. 

21.  Turbogenerators-main,  including 
tiubine  and  generator,  field  rheostats 
and  electric  connections  for  self-excited 
tinits. 

22.  Water  screens  and  motors. 

23.  Moisture  separators  for  turbine 
steam. 

24.  Turbine  lubricating  oil,  initial 
charge. 

3'?4    Accessory  Electric  Equipment 

This  account  shall  include  the  cost 
installed  of  auxiliary  generating 
apparatus,  conversion  eoulpment.  and 
equipment  used  primarily  in  connection 
with  the  control  and  s'^tching  of 
electric  energy  produced  by  nuclear 
power,  and  the  protection  of  electric 
circuits  and  equipment,  except  electric 
motors  used  to  drive  equip.nient 
included  in  other  accounts.  Such  motors 
shall  he  included  in  the  account  in 
which  the  eqidpment  with  which  they 
are  associated  is  included. 

Nute:  Do  not  include  in  this  accouiit 
transfcnmers  and  other  equipxant  usad  for 
changing  the  vc'.Use  or  froquency  of  elscV.c 
enerf{\'  fcr  the  purpose  of  tiansinij^ion  or 
d-stiibutioa. 

Items 

1.  Auxiliary  gsLoratcrs,  including 
boards,  comparticents,  switching 
equipment,  control  equipment,  and 
coimf'Otians  to  suxiliary  power  bus. 

2.  Exdta*ion  system,  including  motor, 
tiubina  and  dual-drive  exater  sets  and 
rheot'tflts.  storage  batteries,  and  chaining 
equipment,  ci.'rrjiit  breakers,  panels  and 
accsssoritis,  kiiife  switches  and 
accessories,  surge  arresters,  Instnintent 
shunts,  conductors  and  condiiit,  special 
supports  for  conduit,  generator  field  end 
exciter  Kwiti±  panels,  exdter  bus  tie 
panels,  generator  find  exi:it8r  rheostats 
and  special  housing  and  protective 
screans. 

3-  Generator  ;"n.3Ln  connections, 
including  oil  circuit  breakers  and 
accessories,  disconnacting  switches  and 
accessories,  operating  mechanisms  and 
interlocks,  curront  transformers, 
potential  transformers,  protective  relays, 
isolated  panels  and  equipment, 
conductors  and  conduit,  special 
supports  for  generator  main  leads, 
grounding  switch,  special  housings  and 
protective  screens. 

4.  Station  buses,  including  main, 
auxiliary,  transfer,  synchronizing  and 


fault  ground  buses,  including  oil  circuit 
breakers  and  accessories,  operating 
mechanisms  and  interlocks,  reactors 
and  accessories,  voltage  regulators  and 
accessories,  compensators,  resistors. 
starting  transformers,  current 
transformers,  potential  transformers, 
protective  relays,  storage  bat'.eries  and 
charging  equipment,  isolated  panels  and 
equipment,  conductors  and  conduit, 
special  supports,  special  housings, 
concrete  pads,  general  station  gro-onding 
system,  fire-extii^uishing  system,  and 
test  equipment 

5.  Station  control  system,  includiog 
station  switchboards  with  panel  \is-lrlng, 
panels  with  instruments  and  cc.-iirol 
equipment  only,  panels  with  sw.'.Jiing 
equipment  mounted  or  mecha: v.colly 
connected,  truck-tj-pe  boards  complete, 
cubicles,  station  supen'isory  control 
boards,  generator  and  exciter  signal 
stands,  temperature  recording  de\'ices. 
frequency-control  equipirsnt  master 
clocks,  watt-hour  meters  and 
sj-nchronoscope  in  the  turbine  room, 
station  totalizing  watfcxieter,  boiler-room 
load  indicator  equipment,  storage 
batteries,  panels  and  charging  sets, 
instrument  transformers  for  supervisory 
m*»teriiig,  conductors  and  contluit, 
special  supports  for  conduit 
switchboards,  batteri<js,  special  housing 
for  batteries,  protective  screens,  and 
doors. 

Nots:  When  any  item  of  cquipnieat  listed 
faer*in  is  used  wiiolly  to  furnish  power  to 
equipment  included  in  another  accoimt,  its 
coai  shall  be  Induded  la  rich  other  iraxint 

325    Miscellaneous  Power  Plant 
Eqaipmect 

This  accoimt  shall  include  the  ccst 
instrJled  of  nu&cellai;9C'.i6  eqr;pnent  la 
and  about  the  nuciaar  generatiug  plant 
dsvcted  to  general  sti*jjn  use,  which  is 
not  properly  includible  in  an  y  of  the 
forsfgcing  nucleer-pcwer  production 
accounts. 

Items 

1.  Compressed  air  and  vacu'jim 
cleaning  systems,  inrluding  tanks, 
coBpresso:^.  exhausters,  air  filters,  and 
piping. 

2.  Cranes  and  hoisting  equipment 
including  crsaes,  cars,  crane  rails, 
monorails,  and  hoists  with  electric  and 
mechanical  connections. 

3.  Fire-extinguishing  equipment  for 
gOusral  station  and  site  use. 

4.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  v^ch 
provided. 

5.  Locomotive  cranes  not  includible 
elsewhere. 

6.  Locomotives  not  included 
elsewhere. 
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7.  Marine  equipment,  including  boats 
and  barges. 

8.  Miscellaneous  belts,  pulleys,  and 
countershafts. 

9.  Miscellaneous  equipment, 
including  atmospheric  and  weather 
recording  devices,  ir.trasite 
communication  equipment,  laboratory 
equipment,  signal  systems,  callophones, 
emergency  whistles  and  sirens,  fire 
alarms,  insect-control  equipment,  and 
other  similar  equipment. 

10.  Railway  cars  or  special  shipping 
containers  not  includible  elsewhere. 

11.  Refrigerating  systen  s,  including 
compressors,  pumps,  and  cooling  coils. 

12.  Station  maintenance  equipment, 
including  lathes,  shaj  •:.  >.  planers,  drill 
presses,  hydraulic  pre-sas,  and  grinders 
with  motors,  shafting,  hangers,  and 
pulleys. 

13.  Ventilating  equipment,  including 
items  wholly  identified  with  apparatus 
listed  herein. 

14.  Station  and  area  radiation 
monitoring  equipment. 

Note;  When  any  Item  of  equipment  listed 
he  -ein  is  wholly  used  in  connection  with 
eq  jipment  Included  in  another  account,  its 
CO  it  shall  be  included  in  such  other  account. 

H  draulic  Production 

3: 0    Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
la  id  and  land  rights  used  in  connection 
w  th  hydraulic  power  generation.  (See 
S  1767.18  (g).)  It  shall  also  Include  the 
cost  of  land  and  land  rights  used  in 
connection  with  (1)  the  conservation  of 
&sh  and  wildlife,  and  (2)  recreation. 
Separate  subaccounts  shall  be 
maintained  for  each  of  the  above. 

331  Structiues  and  Improvements 

This  account  shall  include  the  cost,  in 
place,  of  structures  and  improvements 
used  in  connection  with  hydraulic 
power  generation.  (See  §  1767.16  (h).)  It 
shall  also  include  the  cost,  in  place,  of 
structures  and  improvements  used  in 
connection  with  (1)  the  conservation  of 
fish  and  wildlife,  and  (2)  recreation. 
Separate  subaccounts  shall  be 
maintained  for  each  of  the  above. 

332  Reservoirs,  Dams,  and  Waterways 

This  accoimt  shall  include  the  cost  in 
place  of  facilities  used  for  impounding, 
collecting,  storage,  diversion,  regulation, 
and  delivery  of  water  used  primarily  for 
generating  electricity.  It  shall  also 
include  the  cost  in  place  of  facilities 
used  in  connection  with  (1)  the 
conservation  of  fish  and  wildlife,  and 
(2)  recreation.  Separate  subaccoimts 
shall  be  maintained  for  each  of  the 
above.  (See  §  1767.16  Ch)(3).) 


Items 

1.  Bridges  and  culverts,  when  not  a 
part  of  roads  or  railroads. 

2.  Clearing  and  preparing  land. 

3.  Dams,  Including  wa.<;teways, 
spillways,  flash  boards,  spillway  gates 
with  operating  and  control  mechanisms, 
tunnels,  gate  houses,  and  fish  ladders. 

4.  Dikes  and  embankments. 

5.  Electric  system,  including 
conductors,  control  system, 
transformers,  and  lighting  fixtures. 

6.  Excavation,  including  shoring, 
bracing,  bridging,  refill,  and  disposal  of 
excess  excavated  material. 

7.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

8.  Intakes,  including  trash  racks,  rack 
cleaners,  control  gates  and  valves  with 
operating  mechanisms,  and  intake 
house  when  not  a  part  of  station 
structure. 

9.  Platforms,  railings,  steps,  and 
gratings  appiulenant  to  structures  listed 
herein. 

10.  Power  line  wholly  identified  with 
items  included  herein. 

11.  Retaining  walls. 

12.  Water  conductors  and  accessories, 
including  canals,  tuDnels,  flumes, 
penstocks,  pipe  conductors,  forebays, 
tailraces,  navigation  locks  and  operating 
mechanisms,  water-hammer  and  surge 
tanks,  and  supporting  trestles  and 
structures. 

13.  Water  storage  reservoirs,  including 
dams,  Oasbboards,  spillway  gates  and 
operating  mechanisms,  inlet  and  outlet 
tunnels,  regulating  valves  and  valve 
towers,  silt  and  mud  sluicing  tunnels 
with  valve  or  gate'towers,  and  all  other 
structures  wholly  identified  with  any  of 
the  foregoing  itoms. 

333    Water  Wheels.  Turbines  and 
Generators 

This  account  shall  include  the  cost 
installed  of  water  wheels  and  hydraulic 
turbines  (from  connection  with 
penstock  or  flume  to  tailrace)  and 
generators  driven  thereby  devoted  to  the 
production  of  electricity  by  water  power 
or  for  the  production  of  power  for 
industrial  or  other  purposes,  if  the 
equipment  used  for  such  purposes  is  a 
part  of  the  hydraulic  power  plant  works. 

Items 

1.  Exciter  water  wheels  and  turbines, 
including  runners,  gates,  governors, 
pressure  regulators,  oil  pumps, 
operating  mechanisms,  scroll  cases, 
draft  tubes,  and  draft-tube  supports. 

2.  Fire-extinguishing  equipment 

3.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 


outlast  the  apparatus  for  which  :^ 

provided.  ^^ 

4.  Generator  cooling  system, 
including  air  cooling  and  washing 
apparatus,  air  fans  and  accessories,  and 
air  ducts. 

5.  Generators-main,  a.c.  or  d.c., 
including  field  rheostats  and 
connections  for  self-excited  units  and 
excitation  system  when  identified  with 
the  generating  unit. 

6.  Lighting  systems. 

7.  Liibricating  systems,  including 
gauges,  filters,  tanks,  pumps,  and 
piping. 

8.  Main  penstock  valves  and 
appurtenances,  including  main  valves, 
control  equipment,  bypass  valves  and 
fittings,  and  other  accessories. 

9.  Main  tiu-bines  and  water  wheels, 
including  runners,  gates,  governors, 
pressure  regulators,  oil  pumps, 
operating  mechanisms,  scroll  cases, 
draft  tubes,  and  draft-tube  supports. 

10.  Mechanical  meters  and  recording 
instruments. 

11.  Miscellaneous  water-wheel 
equipment,  including  gauges, 
thermometers,  meters,  and  other 
instruments. 

12.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

13.  Scroll  case  filling  and  drain 
system,  including  gates,  pipe,  valves, 
and  fittings. 

14.  Water-actuated  pressure-regulator 
system,  including  tanks  and  housings, 
pipes,  valves,  fittings  and  insulators, 
piers  and  anchorage,  and  excavation 
and  backfill. 

334    Accessory  Electric  Equipment 

This  accoxmt  shall  include  the  cost 
installed  of  auxiliary  generating 
apparatus,  conversion  eouipment,  and 
equipment  used  primarily  in  connection 
with  the  control  and  switching  of 
electric  energy  produced  by  hydraulic 
power  and  the  protection  of  electric 
circuits  and  equipment,  except  electric 
motors  used  to  drive  equipment 
Included  in  other  accounts,  such  motors 
being  included  in  the  account  in  which 
the  equipment  with  which  they  are 
associated  is  included. 

Items 

1.  Auxiliary  generators,  including 
boards,  compartments,  switching 
equipment,  control  equipment,  and 
connections  to  auxiliary  power  bus. 

2.  Excitation  system,  including  motor, 
tiirbine,  and  dual-drive  exdter  sets  and 
rheostats,  storage  batteries  and  charging 
equipment,  cirniit  breakers,  panels  and 
accessories,  knife  switches  and 
accessories,  surge  arresters,  instrument 
shunts,  conductors  and  conduit,  special 
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supports  for  conduit,  generator  field  and 
exciter  switch  panels,  exciter  bus  tie 
panels,  generator  and  exciter  rheostats 
and  special  housings  and  protective 
screens. 

3.  Generator  main  connections, 
including  oil  circuit  breakers  and 
accessories,  disconnecting  switches  and 
accessories,  operating  mechanisms  and 
interlocks,  current  transformers, 
potential  transformers,  protective  relays, 
isolated  panels  and  equipment, 
conductors  and  conduit,  special 
supports  for  generator  main  leads, 
grounding  switch,  and  special  housings 
and  protective  screens. 

4.  Station  buses,  including  main, 
auxiliary,  transfer,  synchronizing,  and 
fault  ground  buses,  including  oil  circuit 
breakers  and  accessories,  disconnecting 
switches  and  accessories,  operating 
mechanisms  and  interlocks,  reactors 
and  accessories,  voltage  regulators  and 
accessories,  compensators,  resistors 
starting  transformers,  current 
transformers,  potential  transformers, 
protective  relays,  storage  batteries,  and 
charging  equipment,  isolated  panels  and 
equipment,  conductors  and  conduit, 
special  supports,  special  fire- 
extinguishing  system,  and  test 
equipment. 

5.  Station  control  system,  including 
station  switchboards  with  panel  wiring, 
panels  with  instruments  and  control 
equipment  only,  panels  with  switching 
equipment  mounted  for  mechanically 
connected,  truck-type  boards  complete, 
cubicles,  station  supervisory  control 
devices,  frequency  control  equipment, 
master  clocks,  watt-hour  meter,  station 
totalizing  watt-meter,  storage  batteries, 
panels  and  charging  sets,  instrument 
transformers  for  supervisory  metering, 
conductors  and  conduit,  special 
supports  for  conduit,  switchboards, 
batteries,  special  housings  for  batteries, 
protective  screens,  and  doors. 

Note  A;  Do  not  include  in  this  account 
transformers  and  ether  equipment  used  for 
changing  the  voltage  or  frequency  of 
electricity  for  the  purpose  of  transmission  or 
distribution. 

Not«  B:  When  any  item  of  equipment  listed 
herein  is  used  wholly  to  furnish  power  to 
equipment,  it  shall  be  included  in  such 
equipment  account. 

335    Miscellaneous  Power  Plant 
Equipment 

This  account  shall  include  the  cost 
installed  of  miscellaneous  equipment  in 
and  about  the  hydroelectric  generating 
plant  which  is  devoted  to  general 
station  use  and  is  not  properly 
includible  in  other  hydraulic 
production  accounts.  It  shall  also 
include  the  cost  of  eauipment  used  in 
connectioQ  with  (1)  me  conservation  of 


fish  and  wildlife,  and  (2)  recreation. 
Separate  subaccounts  shall  be 
maintained  for  each  of  the  above. 

Items 

1.  Compressed  air  and  vacuum 
cleaning  systems,  including  tanks, 
compressors,  exhausters,  air  filters,  and 
piping. 

2.  Cranes  and  hoisting  equipment, 
including  cranes,  cars,  crane  rails, 
monorails,  and  hoists  with  electric  and 
mechanical  connections. 

3.  Fire-extinguishing  equipment  for 
general  station  use. 

4.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

5.  Locomotive  cranes  not  includible 
elsewhere. 

6.  Locomotives  not  includible 
elsewhere. 

7.  Marine  equipment,  including  boats 
and  barges. 

8.  Miscellaneous  belts,  pulleys,  and 
countershafU. 

9.  Miscellaneous  equipment, 
including  atmospheric  and  weather 
indicating  devices.  Intrasite 
communication  equipment,  laboratory 
equipment,  insect  control  equipment, 
signal  systems,  callophones,  emergency 
whistles  and  sirens,  fire  alarms,  and 
other  similar  equipment. 

10.  Railway  cars,  not  includible 
elsewhere. 

11.  Refrigerating  system,  including 
compressors,  pumps,  and  cooling  coils. 

12.  Station  maintenance  eqidpment, 
including  lathes,  shapers,  planars,  driU 
presses,  hydraulic  presses,  and  grinders 
with  motors,  shafting,  hangers,  and 
pulleys. 

13.  Ventilating  equipment,  including 
items  wholly  identified  with  apparattis 
listed  herein. 

NotK  When  any  item  of  equipment,  listed 
herein,  is  used  wholly  in  connection  with 
equipment  Included  in  another  account,  its 
cost  shall  be  included  in  such  other  account 

336    Roads,  Railroads,  and  Bridges 

This  accoimt  shall  include  the  cost  of 
roads,  raibxiads,  trails,  bridges,  and 
trestles  used  primarily  as  production 
facilities.  It  also  includes  those  roads 
necessary  to  connect  the  plant  with 
highway  transportation  systems,  e.xcept 
when  such  roads  are  dedicated  to  public 
use  and  niaintained  by  public 
authorities. 

Items 

1.  Bridges,  including  foxmdations, 
piers,  girders,  trusses,  and  flooring. 

2.  Clearing  land. 

3.  Railroads,  including  grading, 
ballast,  ties,  rails,  culv«rts.  and  hoists. 


4.  Roads,  including  grading,  surfacing, 
and  culverts. 

5.  Structures,  constrricted  and 
maintained  in  connection  with  items 
listed  herein. 

6.  Trails,  including  grading,  surfacing, 
and  culverts. 

7.  Trestles,  including  foundations, 
piers,  girders,  trusses,  and  flooring. 

Note  A:  Roads  intended  primarily  for 
connecting  employees'  houses  with  the 
power  plant,  and  roads  used  primarily  in 
connection  with  fish  and  «nldlife,  and 
recreation  activities,  shall  not  be  included 
herein  but  in  Account  331,  Stnicturet  md 
Improvements. 

Note  B:  The  cost  of  temporary  roads  and 
bridges  necessary  during  the  period  of 
construction  but  abandoned  or  dedicated  to 
public  use  upon  completion  of  the  plant, 
shall  not  be  Included  herein  but  shall  be 
charged  to  the  accounts  appropriate  for  the 
construction. 

Other  Production 

340  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  in  connection 
with  other  power  generation.  (See 
S  1767.16(g).) 

341  Structures  and  Improvements 

This  account  shall  include  the  cost  in 
place  of  structures  and  improvements 
used  in  connection  with  other  power 
generation.  (See  %  1767.16  (h).) 

342  Fuel  Holders,  Producers,  and 
Accessories 

This  accoimt  shall  include  the  cost 
installed  of  fuel  handling  and  storage 
equipment  used  between  the  point  of 
fuel  delivery  to  the  station  and  the 
intake  pipe  through  which  fiiel  is 
directly  drawn  to  the  engine,  also  the 
cost  of  gas  producers  and  accessories 
devoted  to  the  production  of  gas  for  use 
in  prime  movers  driving  main  electric 
generators. 

Items 

1.  Blower  and  fens. 

2.  Boilers  and  p.unps. 

3.  Economizers 

4.  Exhauster  outfits. 

5.  Flues  and  pipmg. 

6.  Pipe  system. 

7.  Producers. 

8.  Regenerators. 

9.  Scrubbers. 

10.  Steam  injectors. 

11.  Tanks  for  storage  of  oil  and 
gasoline. 

12.  Vaporizers. 

343  Prime  Movers 

This  accoimt  shall  include  the  cost 
installed  of  Diesel  or  other  prime 
movers  devoted  to  the  generation  of 
electric  energy,  together  vrlth  their 
auxiliaries. 
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1.  Air-filtaring  system. 

2.  Belting,  shafting,  pulleys,  and 
reduction  gearing. 

3.  Cooling  system,  including  towers, 
pumps,  tanks,  and  piping. 

4.  Cranes  and  hoists,  including  items 
wholly  identified  with  apparatus  listed 
herein. 

5.  Engines,  Diesel,  gasoline,  gas,  or 
other  internal  combustion. 

6.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

7.  Governors. 

8.  Ignition  system. 

9.  Inlet  valve. 

10.  Lighting  systems. 

11.  Lubricating  systems,  including 
filters,  tanks,  pumps,  and  piping. 

12.  Mechanical  meters,  including 
gauges,  recording  instruments, 
sampling,  and  testing  equipment. 

13.  Mufflers. 

14.  Piping. 

15.  Starting  systems,  compressed  air. 
or  other,  including  compressors  and 
drives,  tanks,  piping,  motors,  boards 
and  connections,  and  storage  tanks. 

16.  Steelwork,  specially  constructed 
for  apparatus  listed  herein. 

17.  Waste  heat  boilers  and 
antifluctuators. 

344    Generators 

This  account  shall  include  the  cost 
installed  of  Diesel  or  other  power  driven 
main  generators. 

Items 

1.  Cranes  and  hoists,  including  items 
wholly  identified  with  such  apparatus. 

2.  Fire-extinguishing  equipment. 

3.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

4.  Generator  cooling  system, 
including  air  cooling  and  washing 
apparatus,  air  fans  and  accessories,  and 
air  ducts. 

5.  Generators-main,  a.c  or  d.c. 
including  field  rheostats  and 
connections  for  self-excited  units  and 
excitation  system  when  identified  with 
the  generating  unit. 

6.  Lighting  systems. 

7.  Lubricating  system,  including 
tanks,  filters,  strainers,  pumps,  piping, 
and  coolers. 

8.  Mechanical  meters  and  recording 
instruments. 

9.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

NotK  If  prime  movers  and  generators  are  so 
Integrated  that  it  Is  not  practical  to  classify 


th«n  separately,  the  entire  xmlt  may  Im 
Included  in  Accoimt  344,  Generators. 

345    Accessory  Electric  Equipment 

This  account  shall  include  the  cost 
installed  of  auxiliary  generating 
apparatus,  conversion  eouipment,  and 
equipment  used  primarily  in  connection 
with  the  control  and  switching  of 
electric  energy  produced  in  otLer  power 
genecating  stations,  and  the  protection 
of  electric  circuits  and  equipment, 
except  electric  motors  used  to  drive 
equipment  included  in  other  accoimts. 
Such  motors  shall  be  included  in  the 
account  in  which  the  equipment  with 
which  it  is  associated  is  included. 

Items 

1.  Auxiliary  generators,  including 
boards,  compartments,  switching 
equipment,  control  equipment,  and 
connections  to  auxiliary  power  bus. 

2.  Excitation  system,  including  motor, 
turbine  and  dual-drive  exciter  sets  and 
rheostats,  storage  batteries  and  charging 
equipment,  circuit  breakers,  panels  and 
accessories,  knife  switches  and 
accessories,  surge  arresters,  instrument 
shunts,  conductors  and  conduit,  special 
supports  for  conduit,  generator  field  and 
exciter  switch  panels,  exciter  bus  tie 
panels,  generator  and  exciter  rheostats 
and  special  housings  and  protective 
screens. 

3.  Generator  main  connections, 
including  oil  circuit  breakers  and 
accessories,  disconnecting  switches  and 
accessories,  operating  mechanisms  and 
Interlocks,  current  transformers, 
potential  transformers,  protective  relays, 
isolated  panels  and  equipment, 
conductors  and  conduit,  special 
supports  for  generator  main  leads, 
grounding  switch,  and  special  housing 
and  protective  screens. 

4.  Station  control  system,  including 
station  switchboards  with  panel  wiring, 
panels  with  instruments  and  control 
equipment  only,  panels  with  switching 
equipment  mounted  or  mechanically 
connected,  trunk-type  boards  complete, 
cubicles,  station  supervisory  control 
boards,  generator  and  exciter  signal 
stands,  temperature-recording  devices, 
frequency  control  equipment,  master 
clocks,  watt-hour  meter,  station 
totalizing  wattmeter,  storage  batteries, 
panels  and  charging  sets,  instnunent 
transformers  for  supervisory  metering, 
conductors  and  conduit,  special 
supports  for  conduit,  switchboards, 
batteries,  special  housing  for  batteries, 
protective  screens,  and  doors. 

5.  Station  buses,  including  main, 
auxiliary,  transfer,  synchronizing  and 
fault  ground  buses.  Including  oil  circuit 
breakers  and  accessories,  disconnecting 
switches  and  accessories,  operating 


mechanisms  and  interlocks,  reactors 
and  accessories,  voltage  regulators  and 
accessories,  compensators,  resistors, 
starting  transformers,  current 
transformers,  potential  transformers, 
protective  relays,  storage  batteries  and 
charging  equipment,  isolated  panels  and 
equipment,  conductors  and  conduit, 
special  supports,  special  housings, 
concrete  pads,  general  station  ground 
system,  special  fire-extinguishing 
system,  and  test  equipment. 

Note  A:  Do  not  Include  In  this  account 
transformers  and  other  equipment  us«d  for 
changing  the  voltage  or  feisquency  of  electric 
energy  for  the  purpose  of  transmission  or 
distribution. 

Note  B:  When  any  item  of  equipment  listed 
herein  Is  used  wholly  to  furnish  power  to 
equipment  Included  in  another  account,  its 
cost  shall  he  Included  in  such  other  account. 

346    Miscellaneous  Power  Plant 
Equipment 

This  account  shall  include  the  cost 
installed  of  miscellaneous  equipment  in 
and  about  the  other  power  generating 
plant,  devoted  to  general  station  use, 
and  not  properly  includible  in  any  of 
the  foregoing  other  power  production 
accounts. 

/terns 

1.  Compressed  air  and  vacuum 
cleaning  systems,  including  tanks, 
compressors,  exhausters,  air  filters,  and 
piping. 

2.  Cranes  and  hoisting  equipment, 
including  cranes,  cars,  crane  rails, 
monorails,  and  hoists  with  electric  and 
mechanical  cormections. 

3.  Fire-extingmshing  equipment  for 
general  station  use. 

4.  Foundations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

5.  Miscellaneous  equipment, 
including  atmospheric  and  weather 
Indicating  devices,  intrasite 
commimication  equipment,  laboratory 
equipment,  signal  systems,  callophones, 
emergency  whistles  and  sirens,  fire 
alarms,  and  other  similar  equipment. 

6.  Miscellaneous  belts,  pulleys,  and 
countershafts. 

7.  Refiigerating  systems  including 
compressors,  pumps,  and  cooling  coils. 

8.  Station  maintenance  equipment, 
including  lathes,  shapers,  planters,  drill 
presses,  hydraulic  presses,  and  grinders 
with  motors,  shafting,  hangers,  or 
pulleys. 

9.  Ventilating  eqtilpment,  including 
items  wholly  identified  with  apparatus 
listed  herein. 

Nota:  When  any  Item  of  equipment,  listed 
herein  Is  used  wholly  in  connection  with 
equipment  included  in  another  accoimt.  its 
cost  shall  be  Included  In  such  other  account. 
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Transmission  Plant 

350  Land  and  Land  Rights 

This  account  shall  include  the  cost  of 
land  and  land  rights  used  in  connection 
with  transmission  operations.  (See 
§  1767.16  (g).) 

351  [Reserved] 

352  Structures  and  Improvements 

This  account  shall  include  the  cost,  in 
place,  of  structures  and  improvements 
used  in  connection  writh  transmission 
operations.  (See  §  1767.16  (b).) 

353  Station  Equipment 

This  account  shall  include  the  cost 
installed  of  transforming,  conversion, 
and  switching  equipment  used  for  the 
purpose  of  changing  the  characteristics 
of  electricity  in  connection  with  its 
transmission  or  for  controlling 
transmission  circuits. 

Items 

1.  Bus  compartments,  concrete,  brick, 
and  sectional  steel,  including  items 
permanently  attached  thereto. 

2.  Conduit,  including  concrete  and 
iron  duct  nms  not  a  part  of  a  bmlding. 

3.  Control  equipment,  including 
batteries,  battery  charging  equipment, 
transformers,  remote  relay  boards,  and 
connections. 

4.  Conversion  equipment,  including 
transformers,  indoor  and  outdoor, 
frequency  changers,  motor  generator 
sets,  rectifiers,  synchronous  converters, 
motors,  cooling  equipment,  and 
associated  connections. 

5.  Fences. 

6.  Fixed  and  synchronous  condensers, 
including  transformers,  switching 
equipment,  blowers,  motors  and 
connections. 

7.  Foimdations  and  settings,  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
provided. 

8.  General  station  equipment, 
including  air  compressors,  motors, 
hoists,  cranes,  test  equipment,  and 
ventilating  equipment. 

9.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

10.  Primary  and  secondary  voltage 
connections,  including  bus  runs  and 
supports,  insulators,  potheads,  lightning 
arresters,  cable  and  wire  runs  from  and 
to  outdoor  connections  or  to  manholes 
and  the  associated  regulators,  reactors, 
resistors.  SMige  arresters,  and  accessory 
equipment. 

11.  Switchboards,  including  meters, 
relays,  and  control  wiring. 

12.  Switching  eqtiipment,  indoor  and 
outdoor,  including  ou  circuit  breakers 


and  operating  mechanisms,  truck 
switches,  and  disconnect  switches. 
13,  Tools  and  appUances. 

354  Towers  and  Fixtures 

This  account  shall  include  the  cost 
installed  of  towers  and  appiutenant 
fixtures  used  for  supporting  overhead 
transmission  conductors. 

Items 

1.  Anchors,  guys,  and  braces. 

2.  Brackets. 

3.  Crossarms,  including  braces. 

4.  Excavation,  backfill,  and  disposal 
of  excess  excavated  material. 

5.  Foundations. 

6.  Guards. 

7.  Insulator  pins  and  suspension 
bolts. 

8.  Ladder  and  steps. 

9.  Railings. 

10.  Towers. 

355  Poles  and  Fixtures 

This  account  shall  include  the  cost 
installed  of  transmission  line  poles, 
wood,  steel,  concrete,  or  other  material, 
together  with  appurtenant  fixtures  used 
for  supporting  overhead  transmission 
conductors. 

Items 

1.  Anchors,  head  arm  and  other 'guys, 
including  guy  guards,  guy  clamps,  strain 
insulators,  and  pole  plates. 

2.  Brackets. 

3.  Crossarms  and  braces. 

4.  Excavation  and  backfill,  including 
disposal  of  excess  excavated  material. 

5.  Extension  arms. 

6.  Gaining,  roofing,  stenciling,  and 
tagging. 

7.  Insulator  pins  and  suspension  belts. 

8.  Paving. 

9.  Pole  steps. 

10.  Poles,  wood,  steel,  concrete,  or 
other  material. 

11.  Racks  complete  with  insulators. 

12.  Reinforcing  and  stubbing. 

13.  Settings. 

14.  Shaving  and  painting. 

356  Overhead  Conductors  and  Devices 

This  account  shall  include  the  cost 
installed  of  overhead  conductors  and 
devices  used  for  transmission  purposes. 

Items 

1.  Circuit  breakers. 

2.  Conductors,  including  insulated 
and  bare  wires  and  cables. 

3.  Ground  wires  and  ground  clamps. 

4.  Insulators,  including  pin, 
suspension,  and  other  types. 

5.  Lightning  arresters. 

6.  Switches. 

7.  Other  line  devices. 

357  Underground  Conduit 

This  account  shall  include  the  cost 
installed  of  imdeiground  conduit  and 


timnels  used  for  housing  transmission 
cables  or  wires.  (See  S  1767.16  (n).) 

Items 

1.  Conduit,  concrete,  brick  or  tile, 
including  iron  pipe,  fiber  pipe,  Murray 
duct,  end  standpipe  on  pole  or  tower. 

2.  Excavation,  including  shoring, 
bracing,  bridging,  backfill,  and  disposal 
of  excess  excavated  material. 

3.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  wmch 
provided. 

4.  Lighting  systems. 

5.  Manholes,  concrete  or  brick, 
including  iron  or  steel,  frames  and 
covers,  hatchways,  gratings,  ladders, 
cable  racks  and  hangers,  permanently 
attached  to  manholes. 

6.  Municipal  inspection. 

7.  Pavement  disturbed,  including 
cutting  and  replacing  pavement, 
pavement  base  and  sidewalks. 

8.  Permits. 

9.  Protection  of  street  openings. 

10.  Removal  and  relocation  of 
subsurface  obstructions. 

11.  Sewer  coitnections,  including 
drains,  traps,  tide  valves,  and  check 
valves. 

12.  Sumps,  including  pumps. 

13.  Ventilating  equipment 

358    Underground  Conductors  and 
Devices 

This  account  shall  include  the  cost 
installed  of  undergroimd  conductors 
and  devices  used  for  transmission 
purposes.  * 

Items 

1.  Armored  conductors,  buried. 
including  insiilators,  insulating 
materials,  splices,  potheads,  and 
trenching. 

2.  Armored  conductors,  submarine, 
including  insulators,  insulating 
materials,  splices  in  terminal  cnambers, 
and  potheads. 

3.  Cables  in  standpipe,  including 
pothead  and  connection  from  terminal 
chamber  of  manhole  to  insulators  on 
pole. 

4.  Circuit  breakers. 

5.  Fireproofing,  in  connection  with 
any  items  listed  herein. 

6.  Hollow-core  oil-filled  cable, 
including  straight  or  stop  joints, 
pressure  tanks,  auxiliary  air  tanks, 
feeding  tanks,  terminals,  potheads  and 
connections,  and  ventilating  eqmpment 

7.  Lead  and  fiibric  covered 
conductors,  including  insxilators, 
compound  filled,  oil  filled,  or  vacuum 
splices,  and  potheads. 

8.  Lightning  arresters. 

9.  Municipal  inspection. . 

10.  Permits. 
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11.  Protection  of  ctraet  openings. 

12.  Raclfdng  of  cables. 

13.  Switches. 

14.  Other  line  devices. 

359  Roads  and  Trails 

This  account  shall  include  the  cost  of 
roads,  trails,  and  bridges  used  primarily 
as  transmission  facilities. 

Items 

1.  Bridges,  including  foundation 
piers,  girders,  trusses,  and  flooring. 

2.  Clearing  land. 

3.  Roads,  including  grading,  surfacing, 
and  culverts. 

4.  Structures,  constructed  and 
maintained  in  connection  with  items 
included  herein. 

5.  Trails,  including  grading,  surfacing, 
and  culverts. 

NotK  The  cost  of  temporary  toads,  and 
bridges  necessary  during  the  period  of 
construction  but  abandoned  or  dedicated  to 
public  use  upon  completion  of  the  plant, 
shall  be  chained  to  the  accounts  appropriate 
for  the  construction. 

Distribution  Plant 

360  Land  and  Land  Rights 

This  accoimt  shall  include  the  cost  of 
land  and  land  rights  used  in  connection 
with  distribution  operations.  (See 
S  1767.16(g).) 

NotK  Do  not  include  the  cost  of  permits  to 
erect  poles,  or  towers  or  to  trim  trees  in  this 
account  (See  Account  364.  Poles,  Towers 
and  Pixtuxes,  and  Account  365,  Overhead 
Conductors  and  Devices.) 

361  Structures  and  Improvements 

This  account  shall  include  the  cost,  in 
place,  of  structures  and  improvements 
used  in  connection  with  distribution 
operations.  (See  S  1767.16  (h).) 

362  Station  Equipment 

This  account  shall  include  the  cost 
installed  of  station  equipment, 
including  transformer  banks,  which  are 
used  for  the  purpose  of  changing  the 
characteristics  of  electricity  in 
connection  with  its  distribution. 

Items 

1.  Bus  compartments,  concrete,  brick 
and  sectional  steel,  including  items 
permanently  attached  thereto. 

2.  Conduit,  including  concrete  and 
iron  duct  nms  not  part  of  building. 

3.  Control  equipment,  including 
batteries,  battery  charging  equipment, 
transformers,  remote  relay  boards,  and 
connections. 

4.  Conversion  equipment,  indoor  and 
outdoor,  frequency<hangers,  motor 
generator  sets,  rectifiers,  synchronous 
converters,  motors,  cooling  equipment, 
and  associated  connections. 


5.  Fences. 

6.  Fixed  and  synchronous  condensers, 
including  transformers,  switching 
equipment,  blowers,  motors,  and 
connections. 

7.  Foimdations  and  settings,  specially 
constructed  for  and  not  expectea  to 
outlast  the  apparatus  for  wnich 
provided. 

8.  General  station  equipment, 
including  air  compressors,  motors, 
hoists,  cranes,  test  equipment,  and 
ventilating  equipment. 

9.  Platforms,  railings,  steps,  and 
gratings  appurtenant  to  apparatus  listed 
herein. 

10.  Primary  and  secondary  voltage 
connections,  including  bus  runs  and 
supports,  insiilators,  potheads,  lightning 
arresters,  cable  and  wire  runs  from  and 
to  outdoor  connections  or  to  manholes 
and  the  associated  regulators,  reactors, 
resistors,  surge  arresters,  and  accessory 
equipment 

11.  Switchboards,  including  meters, 
relays,  and  control  wiring. 

12.  Switching  equipment,  indoor  and 
outdoor,  including  oil  circuit  breakers 
and  operating  medianisms,  truck 
switches,  disconnect  switches. 

Nets:  The  cost  of  rectifiers,  series 
transformers,  and  other  special  station 
equipment  devoted  exchuivety  to  street 
lighting  service  shall  not  be  iochided  in  this 
account,  but  in  Account  373,  Street  Lighting 
and  Signal  Systems. 

363    Storage  Battery  Equipment 

This  account  shall  include  the  cost 
installed  of  storage  battery  eoxiipment 
used  for  the  purpose  of  supplying 
electricity  to  meet  emergency  or  peak 
demands. 

Items 

1.  Batteries,  including  elements, 
tanks,  and  tank  insulators. 

2.  Battery  room  coimections, 
including  cable  or  bus  runs  and 
connections. 

3.  Battery  room  flooring,  when 
specially  laid  for  supporting  batteries. 

4.  Charging  eq\iipment,  including 
motor  generator  sets  and  other  charging 
eqxiipment  and  connections,  and  cable 
runs  from  generator  or  station  bus  to 
battery  room  connections. 

5.  Miscellaneous  equipment, 
including  instruments,  and  water  stills. 

6.  Switching  equipment,  including 
endcell  switches  and  connections, 
boards  and  panels,  used  exclusively  for 
battery  control,  not  part  of  general 
station  switchboard. 

7.  Ventilating  equipment,  including 
fans  and  motors,  louvers,  and  ducts  not 
part  of  building. 

Note:  Storage  batteries  used  ior  control  and 
general  station  purposes  shall  not  be 


included  in  this  account  but  in  the  account 
appropriate  for  their  use. 

364  Poles,  Towers  and  Fixtures 

This  account  shall  include  the  cost 
installed  of  poles,  towers,  and 
appurtenant  fixtures  used  for  supporting 
overhead  distribution  conductors  and 
service  wires. 

Items 

1.  Anchors,  heed  arm,  and  other  guys, 
including  guy  guards,  guy  clamps,  strain 
insulators,  and  pole  plates. 

2.  Brackets. 

3.  Crossarms  and  braces. 

4.  Excavation  and  backfill,  including 
disposal  of  excess  excavated  material. 

5.  Extension  arms. 

6.  Foundations. 

7.  Guards. 

8.  Insulator  pins  and  s\ispension 
bolts. 

9.  Paving. 

10.  Permits  for  construction. 

11.  Pole  steps  and  ladders. 

12.  Poles,  wood,  steel,  concrete,  or 
other  material. 

13.  Racks  complete  with  insulators. 

14.  Railings. 

15.  Reinforcing  and  stubbing. 

16.  Settings. 

17.  Shaving,  paintins.  gaining, 
roofing,  stendling.  andtagging. 

18.  Towers. 

19.  Transformer  racks  and  platforms. 

365  Overiiead  Conductors  and  Devices 

This  account  shall  include  the  cost 
installed  of  overhead  conductors  and 
devices  used  for  distribution  purposes. 

/terns 

1.  Circuit  breakers. 

2.  Conductors.  Including  insulated 
and  bare  wires  and  cables. 

3.  Ground  wires  and  clamps. 

4.  Insulators,  including  pin, 
suspension,  and  other  types,  and  tie 
wire  or  clamps. 

5.  Lightning  arresters. 

6.  Railroad  and  highway  crossing 
guards. 

7.  Splices. 

8.  Switches. 

9.  Tree  trimming,  initial  cost 
including  the  cost  of  permits  therefor. 

10.  Other  line  devices. 

11.  Oil  circuit  reclosers  (OCR). 

12.  Sectionalizers. 

13.  Labor  costs  far  installation  of 
OCRs  and  Sectionalizers,  first  only. 

Note:  The  cost  of  conductors  used  solely 
br  street  lighting  or  signal  systems  shall  not 
be  included  in  this  account  but  in  Account 
373,  Street  lighttng  and  Signal  Systems. 

366  Underground  Conduit 

This  accoxint  shall  include  the  cost 
installed  of  undergrotind  conduit  and 
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tunnels  used  for  housing  distribution 
cables  or  wires. 

Items 

1.  Conduit,  concrete,  brick  and  tile, 
including  iron  pipe,  fiber  pipe,  Murray 
duct,  and  standpipe  on  pole  or  tower. 

2.  Excavation,  including  shoring, 
bracing,  bridging,  backfill,  and  disposal 
of  excess  excavated  material. 

3.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  apparatus  for  which 
constructed. 

4.  Lighting  systems. 

5.  Manholes,  concrete  or  brick, 
including  iron  or  steel  frames  and 
covers,  hatchways,  gratings,  ladders, 
cable  racks,  and  hangers  permanently 
attached  to  manholes. 

6.  Municipal  inspection. 

7.  Pavement  disturbed,  including 
cutting  and  replacing  pavement, 
pavement  base,  and  sidewalks. 

8.  Permits. 

9.  Protection  of  street  openings. 

10.  Removal  and  relocation  oi 
subsur&ce  obstructions. 

11.  Sewer  connections,  including 
drains,  traps,  tide  valves,  and  check 
valves. 

12.  Sumps,  including  pumps. 

13.  Ventilating  equipment. 

Note:  Tha  cost  of  underground  conduit 
used  solely  for  street  Kgbting  or  signal 
systems  shall  be  included  in  Account  373. 
Street  Lighting  and  Signal  Systems. 

367    Underground  Conductors  and 
Devices 

This  account  shall  include  the  cost 
installed  of  underground  conductors 
and  devices  used  for  distribution 
purposes. 

Items 

1.  Armored  conductors,  buried, 
including  insulators,  insulating 
materials,  splices,  potheads,  and 
trenching. 

2.  Armored  conductors,  submarine, 
including  insulators,  insulating 
materials,  splices  in  terminal  chamber, 
and  potheads. 

3.  Cables  in  standpipe,  including 
pothead  and  cormection  from  terminal 
chamber  or  manhole  to  insulators  on 
pole. 

4.  Circuit  breakers. 

5.  Firaproofing,  in  connection  with 
any  items  listed  herein, 

6.  Hollow-core  oil-filled  cable, 
including  straight  or  stop  joints, 
pressure  tanks,  auxiliary  air  tanks, 
feeding  tanks,  terminals,  potheads  and 
connections. 

7.  Lead  and  fabric  covered 
conductors,  including  insulators, 
compound-filled,  oil-filled  or  vacuum 
splices,  and  potheads. 


8.  Lightning  arresters. 

9.  Municipal  inspection. 

10.  Permits. 

11.  Protection  of  street  openings. 

12.  Racking  of  cables. 

13.  Switches. 

14.  Other  line  devices. 

Note:  The  cost  of  underground  conducton 
and  devices  used  solely  for  street  lighting  or 
signal  systems  shall  be  included  In  Account 
373.  Street  Lighting  and  Signal  Systems. 

368  Line  Transformers 

A.  This  account  shall  include  the  cost 
installed  of  overhead  and  underground 
distribution  line  transformers  and  pole- 
type  and  underground  voltage  regulators 
owned  by  the  utility,  for  use  in 
transforming  electricity  to  the  voltage  at 
which  it  is  to  be  used  by  the  customer, 
whether  actually  in  service  or  held  in 
reserve. 

B.  When  a  transformer  is  permanently 
retired  from  service,  the  original 
installed  cost  thereof  shall  be  credited  to 
this  account. 

C.  The  records  covering  line 
transformers  shall  be  so  kept  that  the 
utility  can  furnish  the  numoer  of 
transformers  of  various  capacities  in 
service  and  those  in  reserve,  and  the 
location  and  the  use  of  each  transfer. 

Items 

1.  Installation,  labor  of  (first 
installation  only). 

2.  Transformer  cut-out  boxes. 

3.  Transformer  lightning  arresters. 

4.  Transformers,  Une  and  network. 

5.  Capacitors. 

6.  Network  protectors. 

7.  Voltage  regulators. 

'  Note:  The  cost  of  removing  and  resetting 
line  transformers  shall  not  be  charged  to  this 
account  but  to  Account  S83,  Overhead  Line 
Expenses,  or  Account  584.  Underground  Line 
Expenses,  as  appropriate.  The  cost  of  line 
transformers  used  solely  for  street  lighting  or ' 
signal  systems  shall  be  included  In  Account 
373,  Street  Lighting  and  Signal  Systems. 

369  Services 

This  account  shall  include  the  cost 
installed  of  overhead  and  underground 
conductors  leading  from  a  point  where 
wires  leave  the  last  pole  of  the  overhead 
system  or  the  distribution  box  or 
manhole,  or  the  top  of  the  pole  of  the 
distribution  line,  to  the  point  of 
connection  with  the  customer's  outlet  or 
wiring.  Conduit  used  for  underground 
service  conductors  shall  be  included 
herein. 

Items 

1.  Brackets. 

2.  Cables  and  wires. 

3.  Conduit. 

4.  Insulators. 

5.  Municipal  inspection. 


6.  Overhead  to  imderground, 
including  conduit  or  standpipe  and 
conductor  bom  last  splice  on  pole  to 
connection  with  customer's  wiring. 

7.  Pavement  disturbed,  including 
cutting  and  replacing  pavement, 
pavement  base,  and  sidewalks. 

8.  Permits. 

9.  Protection  of  street  openings. 

10.  Service  switch. 

11.  Suspension  wire. 

370  Meters 

A.  This  account  shall  include  the  cost 
installed  of  meters  or  devices  and 
appurtenances  thereto,  for  use  in 
measuring  the  electricity  delivered  to  its 
users,  whether  actually  in  service  or 
held  in  reserve. 

B.  When  a  meter  is  permanently 
retired  from  service,  the  installed  cost 
included  herein  shall  be  credited  to  this 
accoimt. 

C.  The  records  covering  meters  shall 
be  so  kept  that  the  utility  can  furnish 
information  as  to  the  number  of  meters 
of  various  capacities  in  service  and  in 
reserve  as  well  as  the  location  of  each 
meter  owned. 

Items 

1.  Alternate  current,  watt-hour  meters. 

2.  Current  limiting  devices. 

3.  Demand  indicators. 

4.  Demand  mpters. 

5.  Direct  current  watt-hour  meters. 

6.  Graphic  demand  meters. 

7.  Installation,  labor  of  (first 
installation  only). 

8.  Instrument  transformers. 
g.  Maximum  demand  meters. 

10.  Meter  badges  and  their 
attachments. 

11.  Meter  boards  and  boxes. 

12.  Mater  fittings,  connections,  and 
shelves  (first  set). 

13.  Meter  switches  and  cut-outs. 

14.  Prepdyment  meters. 

15.  Protective  devices. 
15.  Testing  new  meters. 

Not«  A:  This  account  shall  not  include 
meters  for  recording  output  of  a  generating 
station,  or  substation  meters.  It  includes  only 
those  ir.sters  u»#d  to  record  energy  delivered 
to  customers. 

Nute  B:  The  co8t  of  removing  and  resetting 
meters  shall  be  charged  to  Account  586, 
Meter  Expenses. 

371  Installations  on  Customers' 
Premises 

This  account  shall  include  the  cost 
installed  of  equipment  on  the 
customer's  side  of  a  meter  when  the 
utility  incurs  such  cost  and  when  the 
utility  retains  title  to  and  assumes  full 
responsibility  for  maintdQance  and 
replacement  of  such  property.  This 
account  shall  not  include  leased 
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eqiiipment.  (See  Account  372,  Leased 
Property  on  Customers'  Premises.) 

Items 

1.  Cable  vaults. 

2.  Conunerdal  lamp  equipment. 

3.  Foimdations  and  settings  specially 

Erovided  for  equipment  included 
erein. 

4.  Frequency  changer  sets. 

5.  Motor  generator  sets. 

6.  Motors. 

7.  Switchboard  panels,  high  or  low 
tension. 

8.  Wire  and  cable  connections  to 
incoming  cables. 

Note:  Do  not  include  In  thii  account  any 
cosU  incurred  In  connection  with 
merchandising,  jobbing,  or  contract  work 
actlvitiet. 

372  Leased  Property  on  Customers' 
Premises 

This  account  shall  include  the  cost  of 
electric  motors,  transformers,  and  other 
equipment  on  customers'  premises 
(includina  municipal  corporations), 
leased  or  loaned  to  customers,  but  not 
including  property  held  for  sale. 

Note  A:  The  cott  of  setting  and  connecting 
such  appliances  or  equipment  on  the 
premises  of  customers  and  the  cost  of 
raaetting  or  removal  shall  not  be  charged  to 
this  account  but  to  operating  expenses, 
Accoimt  587,  Customer  Installations 
Expenses. 

N«to  B:  Do  not  include  In  this  accoimt  any 
costs  incurred  In  connection  with 
merchandising,  jobbing,  or  contract  work 
activities. 

373  Street  Lighting  and  Signal  Systems 

This  account  shall  include  the  cost 
installed  of  equipment  used  wholly  for 
public  street  and  highway  lishting  or 
traffic,  fire  alarm,  police,  andother 
signal  systems. 

Items 

1.  Armored  conductors,  buried  or 
submarine,  including  Insulators, 
insulating  materials,  splices,  and 
trenching. 

2.  Automatic  control  equipment. 

3.  Conductors,  overhead  or 
underground,  including  lead  or  fabric 
covered,  parkway  cables,  including 
splices,  and  insulators. 

4.  Lamps,  arc,  incandescent,  or  other 
types,  including  glassware,  suspension 
fixtures,  and  brackets. 

5.  Mimidpal  inspection. 

6.  Ornamental  lamp  posts. 

7.  Pavement  disturbed,  including 
cutting  and  replacing  pavement, 
pavement  base,  and  sidewalks. 

8.  Permits. 

9.  Posts  and  standards. 

10.  Protection  of  street  openings. 

11.  Relays  or  time  clocks. 


K 


12.  Series  contactors. 

13.  Switches. 

14.  Transformers,  pole  or 
underground. 

General  Plant 

389  Land  and  Land  Rights 

This  accoimt  shall  include  the  cost  of 
land  and  land  rights  used  for  utility 
purposes,  the  cost  of  which  is  not 
roperly  includible  in  other  land  and 
and  ri^ts  accounts.  (See  §  1767.16  (g).) 

390  Structures  and  Improvements 

This  accouint  shall  include  the  cost,  in 
place,  of  structures  and  improvements 
used  for  utility  purposes,  the  cost  of 
which  is  not  properly  includible  in 
other  structures  and  improvements 
accounts.  (See  §  1767.16  (h).) 

391  Office  Furniture  and  Equipment 

This  account  shall  include  the  cost  of 
office  furniture  and  equipment  owned 
by  the  utility  and  devoted  to  utility 
service,  and  not  permanently  attadied 
to  buildings,  except  the  cost  of  such 
furniture  and  equipment  which  the 
utihty  elects  to  assign  to  other  plant 
accoimts  on  a  functional  basis. 

Items 

1.  Bookcases  and  shelves. 

2.  Desks,  chairs,  and  desk  equipment. 

3.  Drafting-room  equipment. 

4.  Filing,  storage,  and  other  cabinets. 

5.  Floor  coverins. 

6.  Library  and  library  equipment. 

7.  Mechanical  office  equipment,  such 
as  accounting  machines,  and 
typewriters. 

8.  Safes. 

9.  Tables. 

392  Transportation  Equipment 

This  account  shall  include  the  cost  of 
transportation  vehicles  used  for  utility 
purposes. 

Items 

1.  Airplanes. 

2.  Automobiles. 

3.  BicytJes. 

4.  Electrical  vehicles. 

5.  Motor  trucks. 

6.  Motorcycles. 

7.  Repair  cars  or  trucks. 

8.  Tractors  and  trailers. 

9.  Other  transportation  vehicles. 

393  Stores  Equipment 

This  accovmt  shall  include  the  cost  of 
equipment  used  for  the  receiving, 
shipping,  handling,  and  storage  of 
materials  and  suppUes. 

Items 

1.  Chain  falls. 

2.  Counters. 


3.  Cranes  (portable). 

4.  Elevating  and  stacking  equipment 
(portable). 

5.  Hoists. 

6.  Lockers. 

7.  Scales. 

8.  Shelving. 

9.  Storage  bins. 

10.  Trudcs,  hand  and  power  driven. 

11.  Wheelbarrows. 

394  Tools,  Shop  and  Garage 
Equipment 

This  account  shall  include  the  cost  of 
tools,  implements,  and  equipment  used 
in  construction,  repair  work,  general 
shops  and  garages  and  not  specifically 
provided  for  or  includible  in  other 
accounts. 

Items 

1.  Air  compressors. 

2.  Anvils. 

3.  Automobile  repair  shop  equipment. 

4.  Battery  charging  equipment. 

5.  Belts,  shafts  and  countershafts. 

6.  Boilers. 

7.  Cable  pulling  equipment. 

8.  Concrete  mixers. 

9.  Drill  presses'. 

10.  Derricks. 

11.  Electric  eqtiipment 

12.  Engines. 

13.  Forges. 

14.  Furnaces. 

15.  Foundations  and  settings  specially 
constructed  for  and  not  expected  to 
outlast  the  eqmpment  for  which 
provided. 

16.  Gas  producers. 

17.  Gasoline  pumps,  oil  pumps,  and 
storage  tanks. 

18.  Greasing  tools  and  equipment. 

19.  Hoists. 

20.  Ladders. 

21.  Lathes. 

22.  Machine  tools. 

23.  Motor-driven  tools. 

24.  Motors. 

25.  Pipe  threading  and  cutting  tools. 

26.  Pneumatic  tools. 

27.  Pumps. 

28.  Riveters. 

29.  Smitbine  equipment. 

30.  Tool  racks. 

31.  Vises. 

32.  Welding  apparatus. 

33.  Work  benches. 

395  Laboratory  Equipment 

This  accoimt  shall  include  the  cost 
installed  of  laboratory  equipment  used 
for  general  laboratory  purposes  and  not 
specifically  provided  for  or  includible 
in  other  departmental  or  functional 
plant  accounts. 

hems 

1.  Ammeters. 
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2.  Current  batteries. 

3.  Frequency  changers. 

4.  Galvanometers. 

5.  Inductometers. 

6.  Laboratory  standard  millivolt 
meters. 

7.  Laboratory  standard  volt  meters. 

8.  Metei^testing  equipment 

9.  Millivolt  meters. 

10.  Motor  generator  sets. 

11.  Panels. 

12.  PhantcMn  loads. 

13.  Portable  graphic  ammeters, 
voltmeters,  and  wattmeters. 

14.  Portable  loading  devices. 

15.  Potential  batteries. 

16.  Potentiometers. 

17.  Rotating  standards. 

18.  Standard  cell,  reactance,  resistor, 
and  shunt. 

19.  Switchboards. 

20.  Synchronous  timers. 

21.  Testing  panels. 

22.  Testing  resistors. 

23.  Transformers. 

24.  Voltmeters. 

25.  Other  testing,  laboratory,  or 
research  equipment  not  provided  for 
elsewhere. 

396  Power  Operated  Equipment 

This  account  shall  include  the  cost  of 
po^t'er  operated  equipment  used  in 
constructicm  or  repair  work  exclusive  of 
equipment  includible  in  other  accoimts. 
Include,  also,  the  tools  and  accessories 
acquired  for  use  with  such  equipment 
and  the  vehicle  on  which  such 
equipment  is  mounted. 

Items 

1.  Air  compressors,  including  driving 
imit  and  vehicle. 

2.  Back  filling  machines. 

3.  Boring  madiines. 

4.  Bulldozers. 

5.  Cranes  and  hoists. 

6.  Diggers. 

7.  Engines. 

8.  Pile  drivers. 

9.  Pipe  cleaning  machines. 

10.  Pipe  coating  or  %vrapping 
machines. 

11.  Tractors-Crawler  type. 

12.  Trenchers. 

13.  Other  power  operated  equipment 
Note:  It  Is  Intended  that  this  account 

include  only  such  large  units  as  are  generally 
self-propelled  or  mounted  on  movable 
equipment. 

397  Communication  Equipment 

This  account  shall  include  the  cost 
installed  of  telephone,  telegraph,  and 
wireless  equipment  for  general  use  in 
connection  ^th  utility  operations. 

herns 
1.  Antennae. 


2.  Booths. 

3.  Cables. 

4.  Distributing  boards. 

5.  Extension  cords. 

6.  Gongs. 

7.  Hand  sets,  manual  and  diaL 

8.  Insulators. 

9.  Intercommunicating  sets. 

10.  Loading  coils. 

11.  Operators'  desks. 

12.  Poles  and  fixtures  used  wholly  for 
telephone  or  telegraph  wire. 

13.  Radio  transmitting  and  receiving 
sets. 

14.  Remote  control  equipment  and 
lines. 

15.  Sending  keys. 

16.  Stcuege  batteries. 

17.  Switchboards. 

16.  Telautomph  circuit  connections. 

19.  Telegraph  receiving  sets. 

20.  Telephone  and  telegraph  circuits. 

21.  Testing  instruments. 

22.  Towers. 

23.  Underground  conduit  used  wholly 
for  telephone  or  telegraph  wires  and 
cable  wires. 

398  Miscellaneous  Equipment 

This  accoimt  shall  include  the  cost  of 
equipment,  and  apparatus  used  in  the 
utility  operations,  which  is  not 
includible  in  other  accounts. 

Items 

1.  Hospital  and  infirmary  equipment 

2.  Kitchen  equipment 

3.  Employees'  recreation  equipment 

4.  Radios. 

5.  Restaurant  equipment 

6.  Soda  fountains. 

7.  Operators'  cottage  furnishings. 

8.  Other  miscellaneous  equipment 
Note:  Miscellaneous  equipment  of  the 

nature  indicated  above  wherever  practicable, 
shall  be  included  In  the  utility  plant  accounts 
on  a  functional  basis. 

399  Other  Tangible  Property 

This  account  shall  include  the  cost  of 
tangible  utility  plant  not  provided  for 
elsewhere. 

11767.21    Operating  income. 

The  operating  income  accounts 
identified  in  this  section  shall  be  used 
by  all  REA  borrowers. 

Utility  Operatliig  income 

400  Operating  Revenues 

401  Operation  Eiqwnse 

402  Maintenance  Expense 

403  Depreciation  Expense 

403.1  Depreciation  Expense — Steam 
Production  Plant 

403.2  Depreciation  Expense — Nuclear 
Production  Plant 

403.3  DepredatioD  Expense — Hydraulic 
Productioo  Plant 

403.4  Depredation  Expense— Other 
Production  Plant 


403.5  Depreciation  Expense— Tiansmiaslon 
Plant 

403.6  Depredation  Expense— DistribatioB 
Plant 

403.7  Depreciation  Expense— General  Plant 

404  Amortization  of  Limlted-Tenn  Electric 
Plant 

405  Amortization  of  Other  Electric  Plant 

406  Amortization  of  Electric  Plant 
Acquisition  Adiustments 

407  Amortization  of  Property  Lossea. 
Unrecoveied  Plant  anid  Regulatoiy  Study 
Cocts 

407.3  Regulatory  Debits 

407.4  Regulatory  CredlU 

408  Taxes  Other  than  Incrane  Taxes 

408.1  Taxes— Property 

406.2  Taxe»— US.  Social  Security- 
Unemployment 

408.3  Taxes— U.S.  Sodal  Security— PICA. 

408.4  Taxefr— State  Sodal  Security- 
Unemployment 

408.5  Taxee— State  Sales— Consumara 

408.6  Taxes— Gross  Revenue  or  Graas 
Receipts  Tax 

408.7  Taxes— Other 

409  [Reserved) 

409.1  Income  Taxes,  Utility  Operating 
tecome 

409.2  Income  Taxes,  Other  Income  and 
Deductions 

409.3  Income  Taxes,  Extraordinary  Items 

410  [Reserved] 

410.1  Provision  fc»  Deferred  Income  Taxes, 
Utility  Operating  Income 

410.2  Provision  for  Deferred  Income  Taxes, 
Other  Income  and  Deductions 

411  [Reserved) 

411.1  Provision  for  Deferred  Income 
Taxes— Credit,  Utility  Operating  Income 

411.2  Provision  for  Deferred  Income 
Taxes— Credit  Other  Income  and 
Deductions 

411.3  [Reserved] 

411.4  Investment  Tax  Oadit  Adjustments, 
Utility  Operations 

411.5  Investment  Tax  Credit  Adfustmaits, 
Nonutility  Operations 

411.6  Gains  from  Disposition  of  Utility 
Plant 

411.7  Losses  from  Disposition  of  Utility 
Plant 

411.8  Gains  from  Disposition  of  Allowances 

411.9  Losses  from  Disposition  of 
Allowances 

412  Revenues  from  Electric  Plant  Leased  to 
Others 

413  Expenses  of  Electric  Plant  Leased  to 
Others 

414  Other  Utility  Operating  Income 

Utility  Operating  Income 

400  Operating  Revenues 

There  shall  be  shown  under  this 
caption  the  total  amoimt  included  in  the 
electric  operating  revenue  accounts 
provided  herein. 

401  Operation  Expense 

There  shall  be  shown  under  this 
caption  the  total  amount  inchided  in  the 
electric  operation  expense  accounts 
provided  herein.  (See  note  to  S  1767.17 
(c).) 
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402  Maintenance  Expense 

TThere  shall  be  shown  under  this 
caption  the  total  amount  included  in  the 
electric  maintenance  expense  accoimts 
provided  herein. 

403  Depreciation  Expense 

A.  This  accoimt  shall  include  the 
amoimt  of  depreciation  expense  for  all 
classes  of  depreciable  electric  plant  in 
service  except  such  depreciation 
expense  as  is  chargeable  to  clearing 
accounts  or  to  Account  416,  Costs  and 
Expenses  of  Merchandising,  Jobbing  and 
Contract  Work. 

B.  The  utility  shall  keep  such  records 
of  property  and  property  retirements  as 
will  reflect  the  service  life  of  property 
which  has  been  retired  and  aid  in 
estimating  probable  service  life  by 
mortality,  turnover,  or  other  appropriate 
methods:  and  also  such  records  as  will 
reflect  the  percentage  of  salvage  and 
costs  of  removal  for  property  retired 
from  each  account,  or  subdivision 
thereof,  for  depreciable  electric  plant. 

Note  A:  Depreciation  expense  applicable  to 
property  included  in  Account  104,  Electric 
Plant  Leased  to  Othera,  shall  be  chai^ged  to 
Account  413,  Expenses  of  Electric  Plant 
Leased  to  Others. 

Note  B:  Depreciation  expenses  applicable 
to  transfKjrtation  equipment,  shop 
equipment,  tools,  work  equipment,  power 
operated  equipment,  and  other  general 
equipment  may  be  charged  to  clearing 
accounts  as  necessary  in  order  to  obtain  a 
proper  distribution  of  expenses  between 
construction  and  operaUon. 

Note  C-  Depreciation  expense  applicable  to 
transportation  equipment  used  for 
transfxjrtatlon  of  fuel  from  the  point  of 
acquisition  to  the  unloading  point  shall  be 
charged  to  Account  151,  PuelStock. 

C.  Accoimt  403  shall  be  subaccounted 
as  follows: 

403.1  DepredaUon  Expense — Steam 
Production  Plant 

403.2  Depreciation  Expense — Nuclear 
Production  Plant 

403.3  Depreciation  Expense— Hydraulic 
Production  Plant 

403.4  Depreciation  Expense — Other 
Production  Plant 

403.5  Depreciation  Expense— Transmission 
Plant 

403.6  DepredaUon  Expense— Distribution 
Plant 

403 . 7  Depreciation  Expense— General  Plant 

404    Amortization  of  Limited-Term 
Electric  Plant 

This  account  shall  include 
amortization  charges  applicable  to 
amounts  included  in  the  electric  plant 
accounts  for  limited-term  franchises, 
licenses,  patent  rights,  limited-term 
interests  ia  land,  and  expenditures  on 
leased  property  where  the  service  life  of 
the  improvements  is  terminable  by 


action  of  the  lease.  The  charges  to  this 
account  shall  be  such  as  to  distribute 
the  book  cost  of  each  investment  as 
evenly  as  may  be  over  the  period  of  its 
benefit  to  the  utility.  (See  Account  111, 
Accumulated  Provision  for 
Amortization  of  Electric  Utility  Plant.) 

405  Amortization  of  Other  Electric 
Plant 

A.  When  authorized  by  REA,  this 
accoimt  shall  include  charges  for 
amortization  of  intangible  or  other 
electric  utility  plant  which  does  not 
have  a  definite  or  terminable  life  and 
which  is  not  subject  to  charges  for 
depreciation  expense. 

B.  This  account  shall  be  supported  in 
such  detail  as  to  show  the  amortization 
applicable  to  each  investment  being 
amortized,  together  with  the  book  cost 
of  the  investment  and  the  period  over 
which  it  is  being  written  off. 

406  Amortization  of  Electric  Plant 
Acquisition  Adjustments 

This  account  shall  be  debited  or 
credited,  as  appropriate,  with  amounts 
includible  in  operating  expenses, 
pursuant  to  approval  or  oraer  of  REA, 
lor  the  purpose  of  providing  for  the 
extinguishment  of  the  amount  in 
Account  114,  Electric  Plant  Acquisition 
Adjustments. 

407  Amortization  of  Property  Losses, 
Unrecovered  Plant  and  Recovery  Study 
Costs 

This  account  shall  be  charged  with 
amounts  credited  to  Account  182.1, 
Extraordinary  Property  Losses,  when 
REA  has  authorized  the  amount  in  the 
latter  account  to  be  amortized  by 
charges  to  electric  operations. 

407.3  Regulatory  Debits 

This  account  shall  be  debited,  when 
appropriate,  with  the  amounts  credited 
to  Account  254,  Other  Regulatory 
Liabilities,  to  record  reculatory 
liabilities  imposed  on  the  utility  by  the 
ratemaking  actions  of  regulatory 
agencies.  This  account  shall  also  be 
debited,  when  appropriate,  with  the 
amounts  credited  to  Account  182.3, 
Other  Regulatory  Assets,  concurrent 
with  the  recovery  of  such  amounts  in 
rates. 

407.4  Regulatory  Credits 

This  account  shall  be  credited,  when 
appropriate,  with  the  amounts  debited 
to  Account  182.3,  Other  Regulatory 
Assets,  to  establish  regulatory  assets. 
This  account  shall  also  be  credited, 
when  appropriate,  with  the  amounts 
debited  to  Account  254.  Other 
Regulatory  Liabilities,  concurrent  with 


the  return  of  such  amounts  to  customers 
through  rates. 

408    Taxes  Other  Than  Income  Taxes 

A.  This  account  shall  include  the 
amounts  of  ad  valorem,  gross  revenue, 
or  gross  receipts  taxes,  state 
unemployment  insurance,  franchise 
taxes,  Federal  excise  taxes,  social 
security  taxes,  and  all  other  taxes 
assessed  by  Federal,  state,  county, 
municipal,  or  other  local  governmental 
authorities,  except  income  taxes. 

B.  These  accounts  shall  be  charged  in 
each  accounting  period  with  the 
amounts  of  taxes  which  are  applicable 
thereto,  with  concurrent  credits  to 
Account  236,  Taxes  Accrued,  or 
Account  165,  Prepayments,  as 
appropriate.  When  it  is  not  possible  to 
determine  the  exact  amounts  of  taxes, 
the  amounts  shall  be  estimated  and 
adjustments  made  in  current  accruals  as 
the  actual  tax  levies  become  known. 

C.  The  charges  to  these  accounts  shall 
be  made  or  supported  so  as  to  show  the 
amount  of  each  tax  and  the  basis  upon 
which  each  charge  is  made.  In  the  case 
of  a  utility  rendering  mora  than  one 
utility  service,  taxes  of  the  kind 
includible  in  these  accounts  shall  be 
assigned  directly  to  the  utility 
department  the  operation  of  which  gave 
rise  to  the  tax,  in  so  far  as  practicable. 
Where  the  tax  is  not  attributable  to  a 
specific  utility  department,  it  shall  be 
(Ustributed  among  the  utility 
departments  or  nonutility  operations  on 
an  equitable  basis  after  appropriate 
study  to  determine  such  oasis. 

Note  A:  Special  assessments  for  street  and 
similar  improvements  shall  be  Included  in 
the  appropriate  utility  plant  or  nonutility 
property  accoimt 

Note  B:  Taxes  specifically  applicable  to 
construction  shall  be  indudea  in  the  cost  of 
construction. 

Note  C:  Gasoline  and  other  s&les  taxes  shall 
be  charged  as  br  as  practicable  to  the  same 
account  as  the  materials  on  which  the  tax  it 
levied. 

Note  D:  Social  security  and  other  forms  of 
payroll  taxes  shall  be  distributed  to  utility 
departments  and  to  nonutility  functions  on  a 
basis  related  to  payroll  Amounts  applicable 
to  construction  shall  be  charged  to  the 
appropriate  plant  aocount 

Note  E:  Interest  on  tax  refunds  or 
deficiendes  shall  not  be  included  In  these 
accounts  but  in  Account  410,  Interest  and 
Dividend  Income,  or  Account  431,  Other 
Interest  Expense,  as  appropriate. 

D.  Account  408  shall  be  subaccounted 
as  follows: 

408.1  Taxes— Property 

408.2  Taxes— U.S.  Social  Security- 
Unemployment 

408.3  Taxes— U.S.  Social  Security-^.LCA. 

408.4  Taxes— State  Social  Security- 
Unemployment 
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408.5    Taxrn— State  Sales— Conaumara 
408.8    Taxea— Groaa  Revenue  or  Groaa 

Receipts  Tax 
408.7    Taxe»— Other 

409    [Reserved] 

Special  Instnictimu 

Accounts  409.1.  409.2,  and  409.3 

A.  These  account*  shall  include  the 
amount  of  local,  state,  and  Federal 
income  taxes  on  income  properly 
acnruable  during  the  period  covered  by 
the  income  statement  to  meet  the  actual 
liability  for  such  taxes.  Concurrent 
credits  for  the  tax  accruals  shall  be 
made  to  Accovmt  236,  Taxes  Accrued, 
and  as  the  exact  amounts  of  taxes 
become  knovra,  the  current  tax  accruals 
shall  be  adjusted  by  charges  or  credits 
to  these  accounts. 

B.  The  accruals  for  income  taxes  shall 
be  apportioned  among  utihty 
debartments  and  to  Other  Income  and 
Decluctions  so  that,  as  nearly  as 
practicable,  each  tax  shall  be  included 
in  the  expenses  of  the  utility  department 
or  Other  fcccme  and  Deductions,  the 
Income  from  which  gave  rise  to  the  tax. 
The  tax  effects  relating  to  interest 
charges  shall  be  allocated  between 
utility  and  nonutility  operations.  The 
basis  for  this  allocation  shall  be  the  ratio 
of  net  investment  in  utihty  plant  to  net 
investment  in  nonutility  plant. 

Note  A:  Taxes  assumed  by  the  utility  on 
interest  shall  be  charged  to  Accouni  431, 
Other  Interett  Expense. 

Not*  B:  Interest  on  tax  refunds  oi 
deficiencies  shall  not  be  Included  in  these 
accounts  but  In  Account  419,  Interest  and 
Dividend  Income,  or  Account  431,  Other 
lat^fMt  Expense,  as  appropriate. 

409.1  Income  Taxes,  Utility  Operating 
Income 

This  account  shall  include  the 
amount  of  those  local,  state,  and  Federal 
income  taxes  which  relate  to  utiHty 
operating  income.  This  accoimt  shall  be 
maintained  so  as  to  allow  ready 
idaatiScation  of  tax  effects  (both 
positive  a-id  negative]  relating  to  Utility 
Ope.'^tir.g  income  (by  department). 
Utility  Plant  Leased  to  OUiers,  and 
Other  Utility  Operating  Income. 

409.2  Income  Taxes,  Other  Income  and 
Deductions 

This  account  shall  include  the 
amount  of  those  local,  state,  and  Federal 
income  taxes  (both  positive  and 
negative),  which  relate  to  Other  Income 
ana  Deductions. 

409.3  Income  Taxes,  Extraordinary 
Items 

This  account  shall  include  the 
amount  of  those  local,  state,  and  Federal 
hicxime  taxes  (both  positive  and 


negative),  which  relate  to  Extraordinary 
Items. 

410    [Reserved] 

Special  Instractions 

Accounts  410.1.  410.2,  411.1,  and  411.2 

A.  Accounts  410.1  and  410,2  shall  be 
debited,  and  Acamiulated  Deferred 
Income  Taxes,  shall  be  credited,  with 
amounts  equal  to  any  currant  deferrals 
of  taxes  on  income  or  any  allocations  of 
deferred  taxes  originatina  in  prior 
periods,  as  provic^  by  ue  texts  of 
Accounts  190,  281,  282,  and  283.  There 
shall  not  be  netted  against  entries 
required  to  be  made  to  these  accoimts 
any  credit  amotmts  appropriately 
includible  in  Account  411.1  or  Accoimt 
411.2. 

B.  Accounts  411.1  or  411.2  shall  be 
credited,  and  Accumulated  Deferred 
Income  Taxes,  shall  be  debited,  with 
amounts  equal  to  any  allocations  of 
deferred  taxes  originating  in  prior 
periods  or  any  current  defiarrals  of  taxes 
on  income,  as  provided  by  the  texts  of 
Accounts  190,  281,  282,  and  283.  There 
shall  not  be  netted  against  entries 
required  to  be  made  to  these  accounts 
any  debit  amounts  appropriately 
includible  in  Account  410.1  or  Account 
410.2. 

410.1  Provision  for  Deferred  Income 
Taxes,  Utihty  Operating  Income 

This  accoimt  shall  include  the 
amounts  of  those  deferrals  of  taxes  and 
allocations  of  deferred  taxes  which 
relate  to  UtiUty  Operating  Income  (by 
department). 

410.2  Provision  for  Deferred  Income 
Taxes,  Other  Income  and  Deductions 

This  account  shall  include  the 
amounts  of  those  deferrals  of  taxes  and 
allocations  of  deferred  taxes  which 
relate  to  Other  Income  and  Deductions. 

411     [Reserved] 

411.1  Provision  for  Daferred  Income 
Taxes — Crediti  Utility  Opwraling  Income 

This  account  shall  include  the 
amounts  of  those  allocations  of  deferred 
taxes  and  deferrals  of  taxes,  credit, 
which  relate  to  Utihty  Operating  Income 
(by  department). 

411.2  Provision  for  Deferred  Income 
Taxea — Credit,  Other  Income  and 
Deductions 

This  acco'int  shall  include  the 
amounts  of  those  allocations  of  defierred 
taxes  and  defairals  of  taxes,  credit, 
which  relate  to  Other  Income  and 
Deductions. 


411.3  [Reserved] 
Special  Instmctimis 

Accounts  411.4  and  411.5 

A.  Account  411.4  shall  be  debited 
with  the  amounts  of  investment  tax 
credits  related  to  electric  utihty 
property  that  are  credited  to  Account 
255,  Accumulated  Defamed  Investment 
Tax  Credits,  by  companies  which  do  not 
apply  the  entire  amount  odf  the  benefits 
of  the  investment  credit  as  a  reduction 
of  the  overall  income  tax  expeiise  in  the 
year  in  which  such  credit  is  realized. 
(See  Account  255). 

B.  Account  411 .4  sh«!l  be  credited 
with  the  amounts  debited  to  Account 
255  for  proportionate  amoxmta  of  tax 
credit  deferrals  allocated  over  the 
average  useful  life  of  electric  utiUty 
property  to  which  the  tax  credits  relate 
or  such  l3ssar  period  of  time  as  may  be 
adopted  and  consistently  followed  by 
the  company. 

C.  Account  411.5  shall  be  debited  and 
credited  as  directed  in  paragraphs  A  and 
B,  for  investment  tax  credits  related  to 
nonutihty  property. 

411.4  Investment  Tax  Credit 

Adjustments,  Utihty  Operations 

This  account  shall  include  the 
amount  of  those  investment  tax  cradit 
adjustments  related  to  property  used  in 
Utility  Operations  (by  department). 

411.5  Investment  Tax  Credit 
Adjustments,  Nonutility  Operations 

This  accoimt  shall  include  the 
amount  of  those  inve<itment  tax  credit 
adjuEtmeats  related  to  property  used  in 
Nonutility  Operations. 

411.6  Gains  from  Disposition  of  Utility 
Plant 

This  account  shall  include,  as 
approved  by  REA,  amounts  relating  to 
gains  from  the  disposition  of  future  use 
utihty  plant  hacluding  amounts  which 
were  previously  recoKied  in  and 
transferred  from  Account  105.  Electric 
Plant  Held  for  Future  Use.  under  the 
Provisions  of  Paragraphs  B.  C,  and  D 
thereof.  Income  taxes  relating  to  gains 
recorded  in  this  account  shaU  be 
recorded  in  Account  409.1,  Income 
Taxes,  Utihty  Operating  Income. 

411.7  Losses  from  Disposition  cf 
Utihty  Plant 

This  account  shall  include,  ea 
approved  by  REA,  amounts  relating  to 
losses  from  the  disposition  of  future  use 
utihty  plant  incluchng  amotmts  i«diich 
were  pre\-iously  recoarded  in  and 
transfeired  from  Account  105.  Eiectiic 
Plant  Held  for  Future  Use,  undei  the 
provisions  of  Paragraphs  B,  C,  and  D 
thereof.  Income  taxes  relating  to  losses 
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recorded  in  this  account  shall  be 
recorded  in  Account  409.1.  Income 
Taxes,  Utility  Operating  Income. 

411.8  Gains  from  Disposition  of 
Allowances 

This  account  shall  be  credited  with 
the  gain  on  the  sale,  exchange,  or  other 
disposition  of  allowances  in  accordance 
with  §  1767.15  (u){8).  Income  taxes 
relating  to  gains  recorded  in  this 
account  shall  be  recorded  in  Account 
409.1,  Income  Taxes,  Utility  Operating 
Income. 

411.9  Losses  from  Disposition  of 
Allowances 

This  accoimt  shall  be  debited  with  the 
loss  on  the  sale,  exchange,  or  other 
disposition  of  allowances  in  accordance 
with  §  1767.15  (u)(8).  Income  taxes 
relating  to  losses  recorded  in  this 
account  shall  be  recorded  in  Account 
409.1,  Income  Taxes.  Utility  Operating 
Income. 

412  Revenues  from  Electric  Plant 
Leased  to  Others 

This  account  shall  include  revenues 
from  electric  property  constituting  a 
distinct  operating  unit  or  system  leased 
by  the  utility  to  others,  and  which 
property  is  properly  includible  in 
Account  104,  Electric  Plant  Leased  to 
Others. 

Note:  Related  taxes  shall  be  recorded  in 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.1,  Income  Taxes. 
Utility  Operating  Income,  as  appropriate. 

413  Expenses  of  Electric  Plant  Leased 
toothers 

A.  This  account  shall  include 
expenses  from  electric  property 
constituting  a  distinct  operating  unit  or 
system  leased  by  the  utility  to  others, 
and  which  property  is  properly 
includible  in  Account  104,  Electric 
Plant  Leased  to  Others. 

B.  The  detail  of  expenses  shall  be  kept 
or  supported  so  as  to  show  separately 
the  following: 

1.  Operation. 

2.  Maintenance. 

3.  Depreciation. 

4.  Amortization. 

Not*:  Related  taxes  shall  be  recorded  in 
Account  408.  Taxes  Other  Than  Income 
Taxes,  or  Account  409.1,  Income  Taxes, 
Utlhty  Operating  Income,  as  appropriate. 

414  Other  Utility  Operating  Income 

A.  This  account  shall  include  the 
revenues  received  and  expenses 
incurred  in  connection  with  the 
operations  of  utility  plant,  the  book  cost 
of  which  is  Included  in  Account  118, 
Other  Utility  Plant. 

B.  The  expenses  shall  Include  every 
element  of  cost  incurred  in  such 


operations,  including  depreciation, 
rents,  and  insurance. 

Note:  Related  taxes  shall  l>e  recorded  In 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.1.  Income  Taxes. 
Utility  Operating  Income,  as  appropriate. 

f  1 767^    Other  Income  and  deductions. 

The  other  income  and  deductions 
accounts  identified  in  this  section  shall 
be  used  by  all  REA  borrowers. 

Other  Income  and  Daductione 

415  Revenues  from  Merchandising,  Jobbing, 
and  Contract  Work 

416  Costs  and  Expenses  of  Merchandising. 
Jobbing,  and  Contract  Work 

417  Revenues  from  NcnuUlity  Operations 
417.1    Expenses  of  Nonutility  Operations 

418  Nonoperating  Rental  Income 
418.1    Equity  in  Earnings  of  Subsidiary 

Companies 

419  Interest  and  Dividend  Income 
419.1    Allowance  for  Funds  Used  During 

Construction 

420  Investment  Tax  Credits 

421  Miscellaneous  Nonoperating  Income 

421.1  Gain  on  Disposition  of  Property 

421.2  Loss  on  Disposition  of  Property 

422  Nonoperating  Taxes 

423  Generation  and  Transmission 
Cooperative  Capital  Ciediti 

424  Other  Capital  Credits  and  Patronage 
Capital  Allocations 

425  Miscellaneous  Amortization 

426  [Reservedl 

426.1  Donations 

426.2  Life  Insurai^ce 

426.3  Penalties 

426.4  Expendihires  for  Certain  Civic, 
Political,  and  Related  Activities 

426.5  Other  Deductions 

Other  Income  and  Deductioni 

415    Revenues  from  Merchandising, 
Jobbing  and  Contract  Work 

A.  This  accoimt  shall  include  all 
revenues  derived  from  the  sale  of 
merchandise  and  jobbing  or  contract 
work,  including  any  profit  or 
commission  accruing  to  the  utility  on 
jobbing  work  performed  by  it  as  agent 
under  contracts  whereby  it  does  jobbing 
work  for  another  for  a  stipulated  profit 
or  commission.  Interest  related  income 
from  installment  sales  shall  be  recorded 
in  Account  419,  Interest  and  Dividend 
Income. 

B.  Records  in  support  of  this  account 
shall  be  so  kept  as  to  permit  ready 
siunmarization  of  revenues  by  such 
major  items  as  are  feasible. 

Note:  The  classification  of  revenues  of 
merchandising,  jobbing,  and  contract  work  as 
nonoperating,  and  thus  included  in  this 
account,  is  for  accounting  purposes.  It  does 
not  preclude  consideration  of  justification  to 
the  contrary  for  ratemaking  or  other 
purposes. 

Items 

1.  Revenues  from  sale  of  merchandise 
and  from  jobbing  and  contract  work. 


2.  Discounts  and  allowances  made  in 
settlement  of  bills  for  merchandise  and 
jobbing  work. 

416    Costs  and  Expenses  of 
Merchandising,  Jobbing  and  Contract 
Work 

A.  This  account  shall  include  all 
expenses  derived  from  the  sale  of 
merchandise  and  jobbing  or  contract 
work. 

B.  Records  in  support  of  this  account 
shall  be  so  kept  as  to  permit  ready 
siunmarization  of  costs  and  expenses  by 
such  major  items  as  are  feasible. 

Note:  The  classification  of  costs  and 
expenses  of  merchandising,  jobbing,  and 
contract  work  as  nonoperating,  and  thus 
included  in  this  account,  is  for  accounting 
purposes.  It  does  not  preclude  consideration 
of  justification  to  the  contrary  for  ratemaking 
or  other  purposes. 

Items 
Labor: 

1.  Canvassing  and  demonstrating 
appliances  in  homes  and  other  places 
for  the  purpose  of  selling  appliances. 

2.  Demonstrating  and  selling  activities 
in  sales  rooms. 

3.  Installing  appliances  on  customer 
premises  where  such  work  is  done  only 
tor  purchasers  of  appliances  from  the 
utility. 

4.  mstalling  wire,  piping,  or  other 
property  work,  on  a  jobbing  or  contract 
oasis. 

5.  Preparing  advertising  materials  for 
appUance  sales  purposes. 

6.  Receiving  and  nandUng  customer 
orders  for  merchandise  or  for  jobbing 
services. 

7.  Cleaning  and  tidying  sales  rooms. 

8.  Maintaining  display  counters  and 
other  equipment  used  in  merchandising. 

9.  Arranging  merchandise  in  sales 
rooms  and  decorating  display  windows. 

10.  Reconditioning  repossessed 
appliances. 

11.  Bookkeeping  and  other  clerical 
work  in  connection  with  merchandise 
and  jobbing  activities. 

12.  Supervising  merchandise  and 
jobbing  operations. 

13.  Advertising  in  newspapers, 
periodicals,  radio,  and  television. 

14.  Cost  of  merchandise  sold  and  of 
materials  used  in  jobbing  work. 

15.  Stores  expenses  on  merchandise 
and  jobbing  stocks. 

16.  Fees  and  expenses  of  advertising 
and  commercial  artists'  agencies. 

17.  Printing  booklets,  dodgers,  and 
other  advertising  data. 

18.  Premiums  given  as  inducement  to 
buy  appliances. 

19.  light,  heat,  and  power. 

20.  Depreciation  on  equipment  used 
primarily  for  merchandise  and  jobbing 
operations. 
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21.  Rent  of  sales  rooms  or  of 
equipment. 

22.  Transportation  expense  in 
delivery  and  pick-up  of  appliances  by 
.utility's  facilities  or  by  others. 

23.  Stationery  and  office  supplies  and 
expenses. 

24.  Losses  from  uncollectible 
merchandise  and  jobbing  accoimts. 

417    Revenues  from  Nonutility 
Operations 

This  account  shall  include  revenues 
applicable  to  operations  which  are 
nonutility  In  character  but  nevertheless 
constitute  a  distinct  operating  activity  of 
the  enterprise  as  a  whole,  such  as  the 
operation  of  an  ice  department  where 
applicable  statutes  do  not  define  such 
operation  as  a  utility,  or  the  operation 
of  «  servicing  organization  for 
furnishing  supervision,  management, 
engineering,  and  similar  services  to 
others. 

Notr  Related  taxes  shall  be  recorded  in 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.2,  Income  Taxes, 
Other  Income  and  Deductions,  as 
appropriate. 

417.1    Expenses  of  Nonutility 
Operations 

A,  This  account  shall  include 
expenses  applicable  to  operations  which 
are  nonutility  in  character  but 
nevertheless  constitute  a  distinct 
operating  activity  of  the  enterprise  as  a 
whole,  such  as  the  operation  of  an  ice 
department  where  applicable  statutes  do 
not  define  such  operation  as  a  utility,  or 
the  operation  of  a  servicing  organization 
for  furnishing  supervision,  management, 
engineering,  and  similar  services  to 
others. 

B.  The  expenses  shall  include  all 
elements  of  costs  incurred  in  such 
operations,  and  the  accounts  shall  be 
maintained  so  as  to  permit  ready 
siumnarization  as  follows: 

1.  Operation. 

2.  Maintenance. 

3.  Rents. 

4.  Depreciation. 

5.  Amortization. 

NbtK  Related  taxes  shall  be  recorded  in 
Account  408.  Taxes  Other  Than  Income 
Taxes,  or  Account  409.2,  Income  Taxes, 
Other  Income  and  Deductions,  aa 
appropriate. 

418    Nonoperating  Rental  Income 

A.  This  accoimt  shall  include  all  rent 
revenues  and  related  expenses  of  land, 
buildings,  or  other  property  included  in 
Account  121,  Nonutility  Property, 
which  is  not  used  in  operations  covered 
by  Account  417  or  Account  417.1. 

B.  The  expenses  shall  Include  all 
elements  of  costs  inciirred  in  the 


ownership  and  rental  of  property  and 
the  accoimts  shall  be  maintained  so  as 
to  permit  ready  summarization  as 
follows: 

1.  Operation. 

2.  Maintenance. 

3.  Rents. 

4.  Depreciation. 

5.  Amortization. 

Note:  Related  taxes  shall  be  recorded  in 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Account  409.2,  Income  Taxes, 
Other  Income  and  Deductions,  as 
appropriate. 

418.1    Equity  In  Earnings  of  Subsidiary 
Companies 

This  accoimt  shall  include  the 
utility's  equity  in  the  earnings  or  losses 
of  subsidiary  companies  for  the  year. 

419  Interest  and  Dividend  Income 

A.  This  accoimt  shall  Include  interest 
revenues  on  securities,  loans,  notes, 
advances,  special  deposits,  tax  refunds, 
and  all  other  Interest-bearing  assets,  and 
dividends  on  stocks  of  other  companies, 
whether  the  securities  on  which  the 
interest  and  dividends  are  received  are 
carried  as  investments  or  included  in 
sinking  or  other  special  fund  accoimts. 

Note  A:  Related  taxes  shall  be  recorded  in 
Account  408,  Taxes  Other  Than  Income 
Taxes,  or  Accoimt  409.2,  Income  Taxes, 
Other  Income  and  Deductions,  as 
appropriate. 

Note  B:  Interest  accrued,  the  payment  of 
which  Is  not  reasonably  assured,  dividends 
receivable  which  have  not  been  declared  or 
guaranteed,  and  Interest  or  dividends  upon 
reacquired  securities  issued  or  assumed  by 
the  utility  shall  not  be  credited  to  this 
account 

419.1    Allowance  for  Funds  Used 
During  Construction 

This  accoimt  shall  include  concurrent 
credits  for  allowance  for  funds  other 
than  borrowed  fimds  used  for 
construction  purposes  during  the  period 
of  construction,  based  upon  a 
reasonable  rate.  (See  S  1767.16  (c)(17).) 

420  Investment  Tax  Credits 

This  account  shall  be  credited  as 
follows  with  investment  tax  credit 
amounts  not  passed  on  to  customers: 

1.  By  amounts  equal  to  debits  to 
Account  411.4,  Investment  Tax  Credit 
Adjustments.  Utility  Operations,  and 
Account  411.5,  Investment  Tax  Credit 
Adjustments,  Nonutility  Operations,  for 
Investment  tax  credits  used  In 
calculating  income  taxes  for  the  year 
when  the  company's  accounting 
provides  for  non-deferral  of  all  or  a 
portion  of  such  credits. 

2.  By  amounts  equal  to  debits  to 
Account  255,  Accumulated  Deferred 
Investment  Tax  Credits,  for 


proportionate  amounts  of  tax  credit 
deferrals  allocated  over  the  average 
useful  life  of  the  property  to  which  the 
tax  credits  relate,  or  such  lesser  period 
of  time  as  may  be  adopted  and 
consistently  used  by  tne  company. 

421  Miscellaneous  Nonoperating 
Income 

This  account  shall  Include  all  revenue 
and  expense  items,  except  taxes 
properly  includible  in  the  income 
account,  not  provided  for  elsewhere. 
Related  taxes  shall  be  recorded  in 
Account  408.  Taxes  Other  Than  Income 
Taxes,  or  Account  409.2.  Income  Taxes, 
Other  Income  and  Deductions,  as 
appropriate. 

Items 

1.  Profit  on  sale  of  timber.  (See 
S  1767.16  (g)(3).) 

2.  Profits  from  operations  of  others 
realized  by  the  utility  under  contracts. 

3.  Gains  on  disposition  of 
Investments.  Also,  gains  on 
reacquisition  and  resale  or  retirement  of 
the  utility's  debt  securities  when  the 
gain  Is  not  amortized  or  used  by  a 
jurisdictional  regulatory  agency  to 
reduce  embedded  debt  cost  In 
establishing  rates.  (See  §  1767.15  (q).) 

421.1  Gain  on  Disposition  of  Property 

This  account  shall  be  credited  with 
the  gain  on  the  sale,  conveyance, 
exchange,  or  transfer  of  utility  or  other 
property  to  another.  Amounts  relating  to 
gains  on  land  and  land  rights  held  for 
future  use  recorded  in  Account  105, 
Electric  Plant  Held  for  Future  Use.  will 
be  accounted  for  as  prescribed  in 
Paragraphs  B,  C,  and  D  thereof.  (See 
§1767.16  (e)(6).  (g)(5),  and  (j)(5).) 
Income  taxes  on  gains  recorded  in  this 
account  shall  be  recorded  In  Account 
409.2.  Income  Taxes,  Other  Income  and 
Deductions. 

421.2  Loss  on  Disposition  of  Property 

This  account  shall  be  charged  with 
the  loss  on  the  sale,  conveyance, 
exchange,  or  transfer  of  utility  or  other 

f)roperty  to  another.  Amounts  relating  to 
osses  on  land  and  land  rights  held  for 
future  use  recorded  in  Account  105, 
Electric  Plant  Held  for  Future  Use,  will 
be  accounted  for  as  prescribed  in 
Paragraphs  B,  C.  and  D  thereof.  (See 
$  1767.16  (e)(6).  (g)(5).  and  (j)(5).)  The 
reduction  in  income  taxes  relating  to 
losses  recorded  in  this  account  shall  be 
recorded  In  Account  409.2.  Income 
Taxes.  Other  Income  and  Eieductions. 

422  Nonoperating  Taxes 

This  account  shall  be  charged  with 
taxes  relating  to  nonoperating  income. 
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423    Generation  and  Transmissloo 
Cooperative  Capital  Credits 

This  account  shall  be  credited  with 
the  annual  capital  furnished  the  power 
supply  cooperative  through  payment  of 
power  bills.  Tlie  amount  of  capital 
furnished  the  power  supply  cooperative 
should  be  recorded  in  the  applicable 
year  even  though,  in  most  cases,  the 
power  suppher's  notice  of  the  allocaticHi 
will  not  have  been  received  until  after 
the  close  of  the  jrear  to  which  it  relates. 

4  24    Other  Capital  CrediU  and 
Patronage  Capital  Allocations 

This  account  shall  be  credited  with 
the  capital  furnished  in  connection  with 
patronage  of  cooperative  or  mutual-type 
service  organization  such  as  CFC  and 
other  financing  cooperatives,  and 
insurance,  oil  product,  telephone,  and 
data  processing  cooperatives.  This 
account  should  be  credited  in  the  year 
in  which  the  notice  of  the  capital  credit 
or  patronage  capital  allocation  is 
received. 

425  Miscellaneous  Amortiiation 

This  account  shall  include 
amortization  charges  not  includible  in 
other  accounts  which  are  properly 
deductible  in  detprmining  the  income  of 
the  utility  before  interest  diarges. 
Charges  includible  herein,  if  significant 
in  amount,  mxist  be  in  accordance  with 
an  orderly  and  systematic  amortization 
program. 

Items 

1.  Amortization  of  utility  plant 
acquisition  adjustments,  or  of 
intangibles  included  in  utility  plant  in 
service  when  not  authorized  to  be 
included  in  utility  operating  expenses 
byREA. 

2.  Other  miscellaneo\is  amortization 
charges  allowed  to  be  included  in  this 
account  by  REA. 

426  [Reserved] 

Speclallnstmctions 

Accounts  426.1.  426.2.  4263.  426.4.  and 
426.5 

These  accounts  shall  include 
miscellaneous  expanse  items  which  are 
nonoperating  in  nature  but  which  are 
properly  deductible  before  determining 
total  income  before  interest  charges. 

NotK  The  classificatioa  of  axpanam  u 
nonoperating  and  their  inclusion  in  theea 
accounts  Is  for  accounting  pmpoaee.  It  does 
not  preduda  REA  considantion  of  proof  to 
the  contrazy  lor  ratemaking  or  other 
puipoees. 


426.1  Dooatiaiis 

This  account  shall  include  all 
pa)mients  or  donations  for  charitable, 
social,  or  commimity  welfare  purposes. 

426.2  Lifa  Insurance 

This  account  shall  include  all 
payments  for  life  insurance  of  officers 
and  employees  where  the  company  is 
the  beneficiary  (net  premiums  less  the 
increase  in  the  cash  surrender  value  of 
policies.) 

426.3  Penalties 

This  accoimt  shall  include  pa3nneots 
by  the  company  for  penalties  or  fines  for 
violation  of  any  regulatory  statutes  by 
the  company  or  its  officials. 

426.4  Expenditures  for  Certain  Qvic, 
Political,  and  Related  Activities 

This  account  shall  include 
expenditures  for  the  purpose  of 
influencing  public  opinion  with  respect 
to  the  electim  or  app<»ntment  of  piiblic 
officials,  refmrenda.  legislation,  or 
ordinances  (either  wim  respect  to  the 

{>oesible  adoption  of  new  referenda, 
egislatioD  ot  ordinancas  or  repeal  or 
modification  of  existing  referuKla. 
legislation  or  ordinances)  or  approval, 
modification*  or  revocation  of 
franchises;  or  for  the  purpose  of 
influencing  the  decisions  of  public 
officials,  but  shall  not  include  such 
expenditures  which  are  directly  ralated 
to  appearances  before  regulatory  or 
other  govammaotal  bodies  in 
connection  with  the  reporting  utility's 
existing  or  proposed  operations. 

426.5  Other  Deductions 

This  account  shall  include  other 
miscellaneous  expenses  which  are 
nonoperating  in  nature,  but  which  are 
properly  deductible  before  determining 
total  income  be&ra  interest  charges. 

Aenis 

1.  Lxws  relating  to  Investments  in 
securities  written-off  or  written-down. 

2.  Loss  on  sale  of  investments. 

3.  Loss  on  reacquisition,  resale,  or 
retirement  of  the  utility's  debt 
securities,  when  the  loss  is  not 
amortized  and  used  by  a  jurisdictional 
regulatory  agency  to  increase  embedded 
debt  cost  in  establishing  rates.  (See 
§1767.15(0).) 

4.  Prelimmary  survey  aod 
investigation  expenses  related  to 
abandoned  projects,  when  not  writtex^ 
off  to  the  appropriate  operating  eiqranse 
account 

5.  Costs  of  preliminary  abandonment 
costs  recorded  in  Account  182.1. 
Extraordinary  Property  Losses,  and 
Account  182.2.  Untecovered  Plant  and 
Regulatory  Study  Costs,  not  allowed  to 


be  amortized  to  Accoant  407, 
Amortization  of  Property  Losses. 
Unrecovared  Plant  and  Regulatory 
Study  Costs. 

11767.23   bitarest  charges. 

The  interest  charges  accounts 
identified  in  this  section  shall  be  used 
by  all  REA  borrowera. 

Intarwt  OMi^aa 

427  Interest  on  Long-Term  Debt 

427.3    Intarest  Changed  to  Construction — 
Credit 

428  Amortisation  of  Debt  Discount  and 
Expense 

428.1    Amortization  of  Loss  on  Reacqiilied 
Debt 

429  Amortization  of  Premium  on  Debt — 
Credit 

429. 1    Amortization  of  Gain  on  Reacquired 
Debt— Oedit 

430  Interest  on  Debt  to  Assodatsd 
Companies 

431  Other  Interest  Expense 

432  Allowance  for  Bannwed  Funds  Used 
During  Construction— Credit 

Interest  Chaxgea 

427  Interest  on  Long-Term  Debt 

A.  This  account  shall  include  the 
amoimt  of  interest  on  outstanding  long- 
term  debt  issued  or  assumed  by  the 
utility,  the  liability  for  which  included 
in  Account  221,  Bonds,  or  Account  224, 
Other  Long-Term  Debt 

B.  This  accoant  shall  be  so  kept  or 
supported  as  to  show  the  interest 
accruals  on  each  class  and  series  of 
long-term  debt 

Note:  This  account  shall  not  include 
Interest  on  nominally  issued  or  nominally 
outstanding  long-term  debt,  Including 
securities  assumed. 

427.3    Interest  Charged  to 
Construction — Credit 

This  account  shall  include  concurrent 
credits  for  interest  charged  to 
construction  based  upon  the  net  cost  for 
the  period  of  construction  of  borrowed 
funds  used  for  construction  purposes. 

428  Amortization  of  Debt  Discount 
and  Expense 

A.  This  account  shall  include  the 
amortizatioo  of  unamortized  debt 
discount  and  expense  on  outstanding 
long-term  debt  Amounts  charged  to  this 
accoimt  shall  be  credited  concurrently 
to  Account  181,  Unamortized  Debt 
Expense,  md  Account  226, 
Unamortized  Discoimt  on  Long-Term 
Deht—DtMt 

B.  This  account  shall  be  so  kept  or 
supported  as  to  show  tha  debt  discount 
and  expense  on  each  class  and  series  of 
long-term  debt 
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428.1    Amortization  of  Loss  on 
Reacquired  Debt 

A.  This  account  shall  include  the 
amortization  of  the  losses  on 
reacquisition  of  debt.  Amounts  charged 
to  this  account  shall  be  credited 
concurrently  to  Account  189, 
Unamortized  Loss  on  Reacquired  Debt. 

B.  This  account  shall  be  maintained 
so  as  to  allow  ready  identification  of  the 
loss  amortized  applicable  to  each  class 
and  series  of  long-term  debt  reacquired. 
(See  $  1767.15  (q).) 

429  Amortization  of  Premium  on 
Debt— Credit 

A.  This  accoimt  shall  include  the 
amortization  of  imamortized  net 
premiimi  on  outstanding  long-term  debt. 
Amounts  credited  to  this  account  shall 
be  charged  concurrently  to  Account  225, 
Unamortized  Premium  on  Long-Term 
Debt. 

B.  This  account  shall  be  so  kept  or 
supported  as  to  show  the  premium  on 
each  class  and  series  of  long-term  debt 

429.1    Amortization  of  Gain  on 
Reacquired  Debt— Credit 

A.  This  accoimt  shall  include  the 
amortization  of  the  gains  realized  from 
reacquisition  of  debt  Amounts  credited 
to  this  account  shall  be  charged 
conoirrently  to  Account  257, 
Unamortized  Gain  on  Reacquired  Debt 

B.  This  account  shall  be  maintained 
so  as  to  allow  ready  identification  of  the 
amortized  gains  applicable  to  each  class 
and  series  of  long-term  debt  reacquired. 
(See  S  1767.15  (qj.) 

430  Interest  on  Debt  to  Associated 
Companies 

A.  This  account  shall  include  the 
interest  accrued  on  amounts  included  in 
Account  223,  Advances  from  Associated 
Companies,  and  on  all  other  obligations 
to  associated  companies. 

B.  The  records  supporting  the  entries 
to  this  account  shall  be  so  kept  as  to 
show  to  whom  the  interest  is  to  be  paid, 
the  period  covered  by  the  accrual,  tne 
rate  of  interest,  and  the  principal 
amount  of  the  advances  or  other 
obligations  on  which  the  interest  is 
accrued. 

431  Other  Interest  Expense 

This  accoimt  shall  include  all  Intere^ 
charges  not  provided  for  elsewhere. 

Items 

1.  Interest  on  notes  payable  on 
demand  or  maturing  one  year  or  less 
from  date  and  on  open  accounts,  except 
notes  and  accounts  with  associated 
companies. 

2.  Interest  on  customers'  deposits. 


3.  Interest  on  claims  and  judgments, 
tax  assessments,  and  assessments  for 
public  improvements  past  due. 

4.  Income  and  other  taxes  levied  upon 
bondholders  of  the  utility  and  assiuned 
by  it 

432  Allowance  for  Borrowed  Funds 
Used  During  Construction— Credit 

This  account  shall  include  concurrent 
credits  for  allowance  for  borrowed 
funds  used  during  construction,  not  to 
exceed  amounts  computed  in 
accordance  with  the  formula  prescribed 
in  §  1767.16  (c)(17). 

11767^4    ExtrM)rdlnary  Itwna. 

The  extraordinary  items  accounts 
identified  in  this  section  shall  be  used 
by  all  REA  borrowers. 

Extraordinaiy  Items 

434  Extraordinary  Incoms 

435  Extraordinary  Deductions 

435.1    Qimulative  ESect  on  Prior  Years  of  a 
Change  in  Accounting  Principle 

Extraordinary  Items 

434  Extraordinary  Income — 

This  account  shall  be  credited  with 
nontypical,  noncustomary,  infrequently 
recurring  gains  which  would 
significanUy  distort  the  current  year's 
income  computed  before  extraordinary 
items,  if  reported  other  than  as 
extraordinary  items.  Income  tax  relating 
to  the  amounts  recorded  in  this  account 
shall  be  recorded  in  Accoimt  409.3, 
Income  Taxes.  Extraordinary  Items.  (See 
§  1767.15(g).) 

435  Extraordinary  Deductions 

This  accoimt  shall  be  debited  with 
nontypical.  noncustomary,  infrequently 
recurring  losses  which  would 
significantly  distort  the  current  year's 
income  computed  before  extraordinary 
items,  if  reported  other  than  as 
extraordinary  items.  Income  tax  relating 
to  the  amounts  recorded  In  this  account 
shall  be  recorded  in  Account  409.3. 
Income  Taxes.  Extraordinary  Items.  (See 
§  1767.15(f).) 

435.1    Cumulative  Effect  on  Prior  Years 
of  a  Change  in  Accounting  Principle 

This  account  shall  include  the 
cumulative  effect  on  margins  of  prior 
periods  as  a  result  of  a  clumge  in 
accounting  principle  from  one  that  is  no 
longer  generally  accepted  to  one  that  is 
generally  accepted. 

11767^    Retained  eaminge. 

The  retained  earnings  accounts 
identified  in  this  section  shall  be  used 
by  all  REA  borrowers. 

433  [Reaeired] 


436  [Reserved] 

437  [Reserved] 

438  [Reserved] 

439  [Reserved] 

Retained  Eaminga 

433    [Reserved] 

436  [Reserved] 

437  (Reserved] 

438  [Reserved] 

439  [Reserved] 
11767.26    Operating  revenue. 

The  operating  revenue  accounts 
identified  in  this  section  shall  be  used 
by  all  REA  borrowers. 

Operating  Rerenue 

Sales  of  Electricity 

440  Residential  Sales 

440.1  Residential  Sales— Excluding 
Seasonal 

440.2  Residential  Sales— Seasonal 

441  IirigaUon  Sales 

442  Commercial  and  Industrial  Sales 

442.1  Commercial  and  Industrial  Sales — 
1000  kVA  or  Less 

442.2  Commercial  and  Industrial  Sales — 
Over  1000  kVA 

444  Public  Street  and  Highway  Lighting 

445  Other  Sales  to  Public  Authorities 

446  Sales  to  Railroads  and  Railways 

447  Sales  for  Resale 

447.1  Sales  for  Resale-^lEA  Borrowers 

447.2  Sales  far  Resale— Other 

448  Interdepartmental  Sales 
449.1    Provision  for  Rate  Refunds 

Oth»  Operating  Revenues 

450  Forfeited  DiscounU 

451  Miscellaneous  Service  Revenues 

453  Sales  of  Water  and  Water  Power 

454  Rent  from  Electric  Property 

455  Interdepartmental  Rents 

456  Other  Electric  Revenues 

Operating  Revenue 

Sa7es  of  Electricity 
440    Residential  Sales 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  for 
residential  or  domestic  purposes. 

Note:  When  electricity  supplied  through  a 
single  meter  is  used  for  both  residential  and 
conunercial  purposes,  the  total  revenue  shall 
be  included  in  this  account,  or  Account  442, 
Commercial  and  Industrial  Sales,  according 
to  the  rate  schedule  that  is  applied.  If  the 
same  rate  schedules  apply  to  resld  ^ntial  and 
commercial  and  industrial  service, 
classification  shall  be  made  according  to 
principal  use. 

B.  Account  440  shall  be  subaccounted 
as  follows: 

440.1  Residential  Sale»-£xdudlng 
Seasonal 

440.2  Residential  Sales— Seasonal 
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440.1  Residential  Sales — Excluding 
Seasonal 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  for 
residential  and  domestic  purposes. 

B.  This  account  shall  also  include  net 
billings  for  single  phase  service  to 
schools,  churches,  lodges,  and  other 
public  buildings. 

C.  Records  snail  be  maintained  so  that 
the  quantity  of  electricity  sold  and  the 
revenue  received  under  each  rate 
schedule  shall  be  readily  available. 

Note:  Net  billiuga  for  multiphoM  service  to 
schools,  churches,  lodges,  and  other  public 
buildings  shall  be  included  in  the 
appropriate  subaccount  of  Account  442, 
Commercial  and  Industrial  Sales. 

440.2  Residential  Sales — Seasonal 

This  account  shall  include  the  net 
billings  for  electricity  supplied  for 
residential  and  domestic  purposes  to 
seasonal  consumers. 

441  Irrigation  Sales 

This  account  shall  include  the  net 
billings  for  electricity  supplied  for 
irrigation  pumping.  It  need  not  be  used 
unless  sudi  service  is  provided  under  a 
special  irrigation  rate. 

442  Commercial  and  Industrial  Sales 

A.  This  accoimt  shall  include  the  net 
billing  for  electricity  supplied  to 
customers  for  commercial  and  industrial 
purposes. 

Note  A:  If  the  utility  clascifies  large 
commercial  and  industrial  customers  and 
related  revenues  on  a  lesser  basis  than  1000 
kilowatts  of  demand,  or  segregates  industrial 
customers  and  related  revenues  according  to 
a  recognized  definition  of  an  industrial 
customer,  such  classifications  are  acceptable 
in  lieu  of  those  otherwise  required  by  tiie  text 
of  this  account  on  the  basis  ot  1000  kilowatts 
of  demand. 

Note  B:  When  electricity  supplied  thiou^ 

a  single  meter  is  used  for  both  commercial 
and  residential  purposes,  the  total  revenue 
shall  be  Included  in  this  account,  or  Account 
440.  Residential  Sales,  according  to  the  rate 
schedule  that  is  applied.  If  the  same  rata 
schedules  apply  to  residential  and 
commercial  and  Industrial  service, 
classification  shall  be  made  according  to 
principal  use. 

B.  Account  442  shall  be  subaccounted 
as  follows: 

442.1  Commercial  and  Industrial  Sales — 
1000  kVA  or  Less 

442.2  Coounarcial  and  Industrial  Sales — 
Over  1000  kVA 

442.1    Commercial  and  Industrial 
Sales— 1000  kVA  or  Less 

A.  This  account  shall  include  the  net 

billing  for  electricity  supplied  to 
consunun  for  conuoertial  and 
industrial  purposes  requiring 


transformer  capacity  of  1000  kVA  or 
less. 
B.  Records  ahall  be  maintained  so  that 

the  quantity  of  electricity  sold  and  the 
revenue  received  under  eech  rate 
schedule  shall  be  readily  available. 

Note:  When  electricity  supplied  through  a 
single  meter  Is  used  for  both  commercial  and 
residential  purpoaee,  the  total  revenue  shall 
be  included  In  this  account  or  in  Account 
440,  Residential  Sales,  based  upon  primary 
use. 

442.2    Commercial  and  Industrial 
Sales— Over  1000  kVA 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  to 
consumers  for  commercial  and 
industrial  purposes  requiring 
transformer  capacity  in  excess  of  1000 
kVA. 

B.  Records  shall  be  maintained  so  that 
the  quantity  of  electricity  sold  and  the 
revenue  received  imder  each  rate 
schedule  shall  be  readily  available. 

444  Public  Street  and  Highway 

LighUng 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  and 
services  rendmed  for  the  purposes  of 
lighting  streets,  highways,  parks,  and 
other  public  places  or  for  traffic  or 
signal  system  service,  for  municipalities 
or  other  divisions  or  agencies  of  state  of 
Federal  Governments. 

B.  Recortis  shall  be  maintained  so  that 
the  qtiantity  of  electricity  sold  and  die 
revenue  received  from  each  customer 
shall  be  readily  available.  In  addition, 
the  records  shall  be  maintained  so  as  to 
show  the  revenues  from  (1)  contracts 
which  include  both  electiicity  and 
services,  and  (2)  contracts  which 
include  sales  of  electricity  only. 

445  Other  Sales  to  Public  Authorities 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  to 
mimicipalitiee  or  divisions  or  agencies 
of  Federal  or  state  governments,  under 
special  contracts  or  agreements  or 
service  classifications  applicable  only  to 
public  authorities,  except  such  revenues 
as  are  includible  in  Account  444  and 
Account  447. 

B.  Records  shall  be  maintained  so  as 
to  show  the  quantity  of  electricity  sold 
and  the  revenues  received  from  each 
customer. 

446  Sales  to  Railroads  and  Railwajrs 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  to 
railroads  and  interurban  and  street 
railways,  fw  general  railroad  use, 
including  the  iHt>pulaion  of  cars  or 
locomotives,  where  such  electricity  is 
supplied  imder  separate  and  distinct 
rate  schedules. 


B.  Records  shall  be  maintained  so  that 
the  quantity  of  electricity  sold  and  the 
revenue  received  from  each  customer 
shall  be  readily  available. 

Note:  Revenues  from  Incidental  use  of 
electricity  furnished  under  a  contract  for 
propulsion  of  can  or  locomotives  shall  be 
included  herein. 

447  Sales  for  Resale 

A.  This  accoimt  shall  include  the  net 
billing  for  electricity  supplied  to  other 
electric  utilities  or  to  public  authorities 
for  resale  purposes. 

Note:  Revenues  from  electricity  supplied  to 
other  utilities  for  use  by  them  and  not  for 
distribution,  shall  be  included  in  Account 
442,  Cmnmercial  and  Industrial  Salea,  unless 
supplied  under  the  same  contracts  as  and  not 
readily  separable  from  revenues  Includible  In 
this  account 

B.  Accotint  447  shall  be  subeccounted 
as  follows: 

447.1  Sales  for  Resale— REA  Borrowers 

447.2  Sales  for  Raaale-Other 

447.1  Sales  for  Resale— REA 
Borrowers 

A.  This  account  shall  include  the  net 
billing  for  electricity  supplied  to  REA 
borrowers  for  resale. 

B.  Recortis  shall  be  maintained  so  ss 
to  show  the  quantity  of  electricity  sold 
and  the  revenue  received  from  each 
customer. 

Note:  Revenues  from  electricity  supplied  to 
other  utilities  for  use  by  them  and  not  for 
distribution,  shall  be  Included  in  Account 
442,  Commercial  and  Industrial  Sale*,  unless 
supplied  under  the  same  contract  as  and  not 
readily  separable  from  revanuea  includible  in 
this  account 

447.2  Sales  for  Resale— Other 

A.  This  accoimt  shall  include  the  net 
billing  for  electricity  supplied  for  resale 
to  utilities  not  financed  by  REA. 

B.  Records  shall  be  maintained  so  as 
to  show  the  quantity  of  electricity  sold 
and  the  revenue  received  from  each 
customer. 

NotK  Revaouee  from  electricity  supplied  to 
other  utilities  for  use  by  them  and  not  for 
distribution,  shall  be  included  In  Account 
442,  Commercial  and  Industrial  Sales,  unless 
supplied  under  the  same  contract  as  and  not 
readily  separable  from  revenues  Includible  in 
this  account 

448  Interdepartmental  Sales 

A.  This  account  shall  include 

amounts  charged  by  the  electric 
department  at  tariff  or  other  specified 
rates  for  electricity  supplied  by  it  to 
other  utility  departments. 

B.  Records  shall  be  maintained  so  that 
the  quantity  of  electricity  supplied  eech 
other  department  and  thie  charges 
therefor  shall  be  readily  available. 
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449.1    Provision  for  Rate  Refunds 

A.  This  account  shall  be  charged  with 
provisions  for  the  estimated  pretax 
effects  on  net  income  of  the  portions  of 
amounts  being  collected  subject  to 
refund  which  are  estimated  to  be 
required  to  be  refunded.  Such 
provisions  shall  be  credited  to  Account 
229,  Accumulated  Provision  for  Rate 
Refunds. 

B.  This  account  shall  also  be  charged 
with  amounts  refunded  when  such 
amounts  had  not  been  previously 
accrued. 

C  Income  tax  eHects  relating  to  the 
amoxmts  recorded  in  this  account  shall 
be  recorded  in  Account  410.1,  Provision 
for  Deferred  Income  Taxes,  Utility 
Operating  Income,  or  Account  411.1, 
Provision  for  Deferred  Income  Taxes- 
Credit,  Utility  Operating  Income,  as 
appropriate. 

CXher  Operating  Revenues 

450  Forfeited  Discounts 

This  account  shall  include  the 
amount  of  discounts  forfeited  or 
additional  charges  imposed  because  of 
the  failure  of  customers  to  pay  their 
electric  bills  on  or  before  a  specified 
date. 

451  Miscellaneous  Service  Revenues 
This  account  shall  include  revenues 

for  all  miscallanaous  services  and 
charges  billed  to  customers  which  are 
not  specifically  provided  for  in  other 
accounts. 

Items 

1.  Fees  for  changing,  connecting,  or 
disconnecting  service. 

2.  Profit  on  maintenance  of 
appliances,  wiring,  piping,  or  other 
installations  on  customers'  premises. 

3.  Net  credit  or  debit  (cost  less  net 
salvage  and  less  payment  from 
customers)  on  closing  of  work  orders  for 

{>lant  LQStalled  for  temporary  service  of 
ess  than  one  year.  (See  Account  185, 
Temporary  FadUties.) 

4.  Recovery  of  expenses  in  connection 
with  current  diversion  cases  (billing  for 
the  electricity  consumed  shall  be 
Included  in  tne  appropriate  electric 
revenue  account). 

453    Sales  of  Water  and  Water  Power 

A.  This  account  shall  include 
revenues  derived  from  the  sale  of  water 
for  irrigation,  domestic,  industrial,  or 
other  uses  or  for  the  development  by 
others  of  water  power  or  for  headwater 
benefits;  also,  revenues  derived  from 
furnishing  water  power  for  mechanical 
purposes  when  the  investment  in  the 
property  used  in  supplying  such  water 
or  water  power  is  carried  as  electric 
plant  in  service. 


B.  The  records  for  this  account  shall 
be  kept  in  such  manner  as  to  permit  an 
anal]nds  of  the  rates  charged  and  the 
purposes  for  which  the  water  was  used. 

454  Rent  from  Electric  Property 

A.  This  accoimt  shall  include  rents 
received  for  the  use  by  others  of  land, 
bxiildings,  and  other  property  devoted  to 
electric  operations  by  the  utility. 

B.  When  property  owned  by  the 
utility  is  operated  jointly  with  others 
under  a  definite  arrangement  for 
apportioning  the  actuaJ  expenses  among 
the  parties  to  the  arrangement,  any 
amount  received  by  the  utility  for 
interest  or  return  or  in  reimbursement  of 
taxes  or  depredation  on  the  property 
shall  be  credited  to  this  account. 

NotK  Do  not  includs  tn  this  accoimt  rents 
frran  propmty  coiistituting  aa  operating  unit 
or  system.  (See  Account  412,  RevenuM  from 
Electric  Plant  Leased  to  Others.) 

455  Interdepartmental  Rents 

This  account  shall  include  rents 
credited  to  the  electric  department  on 
account  of  rental  charges  made  against 
other  departments  (gas,  water,  etc.)  of 
the  utility.  In  the  case  of  property 
operated  tmder  a  definite  arrangement 
to  allocate  the  costs  among  the 
departments  using  the  property,  any 
reimbursement  to  the  electric 
department  for  Interest  or  return  and 
depredation  and  taxes  shail  be  credited 
to  this  account. 

456  Other  Electric  Revenues 

This  account  shall  include  revenues 
derived  from  electric  operations  not 
includible  in  any  of  the  forecoing 
accoimts.  It  shall  also  include,  in  a 
separate  subaccount,  revenues  received 
from  operation  of  fish  and  wildlife  and 
recreation  fadlltles  whether  operated  by 
the  company  or  by  ctmtract 
concessionaires,  such  as  revenues  from 
leases  or  rentals  of  land  for  cottages, 
homes,  or  campsites. 

Items 

1.  CommlssicKi  on  sale  or  distribution 
of  electridty  of  others  when  sold  under 
rates  filed  by  such  others. 

2.  Compensation  for  minor  or 
inddental  services  provided  for  others 
such  as  customer  billing,  and 
engineering. 

3.  Profit  or  loss  on  the  sale  of  material 
and  supplies  not  ordinarily  purchased 
for  resale  and  not  handled  through 
merchandising  and  jobbing  accounts. 

4.  Sale  of  steam,  but  not  indudlng 
sales  made  by  a  steamheating 
department  or  transfers  of  steam  under 
joint  facility  operations. 

5.  Revmues  fnm  transmission  of 
electridty  of  others  over  tranfflnission 
fodllties  of  the  utility. 


6.  Indude  in  a  separate  subaccount, 
revenues  in  payment  for  rights  and/or 
benefits  received  from  others  which  are 
realized  through  research,  development, 
and  demonstration  ventiues.  In  the 
event  the  amoimts  received  are  so  large 
as  to  distort  revenues  for  the  year  in 
which  received  (5  percent  of  net  income 
before  application  of  the  benefit),  the 
amoimts  shall  be  credited  to  Account 
253,  Other  Deferred  Credits,  and 
amortized  by  credits  to  this  account 
over  a  period  not  to  exceed  5  years. 

11767.27    Operatkm  and  maintananoe 
expanee. 

The  operation  and  maintenance 
expense  accounts  identified  in  this 
section  shall  be  used  by  all  REA 
borrowers. 

Operatioii  and  Maintenance  ExposM 
Accounts 

Power  Production  Expenaee 
Steam  Power  Generation 
(Operation) 

500  Operation  Supsnrision  and  Bngineerlnfl 

501  Fuel 

502  Steam  Expenses 

503  Steam  from  Other  Sources 

504  Steam  Transferred— Credit 

505  Electric  Expenaee 

506  Miscellaneous  Steam  Power  Expenses 

507  RenU 

509    Allowances 

(Maintenance) 

610    Maintenance  Suparcision  and 
Engineering 

511  Maintenance  of  Structures 

512  Maintenance  of  Boiler  Plant 

513  Maintenance  of  Electric  Plant 

514  Maintenance  of  Misceilaoeous  Steam 
Plant 

Nuclear  Power  Generation 
(Operation] 

517  Operation  Supervision  and  Engineering 

518  Nuclear  Fuel  Expense 

519  CoclanU  and  Water 

520  Steam  Expanses 

521  Steem  from  Other  Sources 

522  Steam  Transferred— Credit 

523  Electric  Expense* 

524  Miscellaneous  Nuclear  Power  Expensaa 

525  Rents 

(Maintenance) 

528  Maintenance  Supervision  and 
Engineering 

529  Maintenance  of  Structure* 

530  Maintenance  of  Reactor  Plant 
Equipment 

531  Maintenance  of  Electric  Piant 

532  Maintenance  of  Miscellaneous  Nuclear 
Plant 

Hydzaulic  Powar  Gmeration 
(Operation) 

535  Operation  Supervision  and  Engineering 

536  Watar  for  Power 

537  Hydraulic  Expenses 

538  Electric  Expmsas 
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539  Miscellaneous  Hydraulic  Power 
Generation  Expenses 

540  Rents 

(Maintenance) 

541  Maintenance  Supervision  and 
Engineering 

542  Maintenance  of  Structures 

543  Maintenance  of  Resen/oirs,  Dams,  and 
Waterways 

544  Maintenance  of  Electric  Plant 

545  Maintenance  of  Miscellaneous 
Hydraulic  Plant 

Other  Power  Generation 
(Operation) 

546  Operation  Supervision  and  Engineering 

547  Fuel 

548  Generation  Expenses 

549  Miscellaneous  Other  Power  Generation 
Expenses 

550  Rents 

(Maintenance) 

551  Maintenance  Supervision  and 
Engineering 

552  Maintenance  of  Structures 

553  Maintenance  of  Generating  and  Electric 
Equipment 

554  Maintenance  of  Miscellaneous  Other 
Power  Generation  Plant 

Other  Power  Supply  Expenses 

555  Purchased  Power 

556  System  Control  and  Load  Dispatching 

557  Other  Expanses 

Trumnission  Expenses 

(Operation) 

560  Operation  Supervision  and  Engineering 

561  Load  Dispatching 

562  Station  Expenses 

563  Overhead  Line  Expenses 

564  Underground  Line  Expenses 

565  Transmission  of  Electricity  by  Othen 

566  Miscellaneous  Transmission  Expenses 

567  Rents 

(Maintenance) 

568  Maintenance  Supervision  and 
Engineering 

569  Maintenance  of  Structures 

570  Maintenance  of  Station  Equipment 

571  Maintenance  of  Overhead  Lines 

572  Maintenance  of  Underground  Lines 

573  Maintenance  of  Miscellaneous 
Transmission  Plant 

Diatribution  ExpeiUM 

(Operation) 

580  Operation  Supervision  and  Engineering 

581  Load  Dispatching 

582  Station  Expenses 

583  Overhead  Line  Expenses 

584  Undei;ground  Line  Expenses 

585  Street  Lighting  and  Signal  System 
Expenses 

586  Meter  Expenses 

587  Customer  Installations  Expenses 

588  Miscellaneous  Distribution  Expenses 

589  Rents 

(Maintenance) 

590  Maintenance  Supervision  and 
Engineering 

591  Maintenance  of  Structures 

592  Maintenance  of  Station  Equipment 


593  Maintenance  of  Overhead  Lines 

594  Maintenance  of  Underground  Lines 

595  Maintenance  of  Line  Transformers 

596  Maintenance  of  Street  l-ighting  and 
Signal  Systems 

597  Maintenance  of  Meten 

598  Maintenance  of  Miscellaneous 
Distribution  Plant 

Operation  and  Nfaintenance  Expense 
Accounts 

Power  Production  Expenses 

Steam  Power  Generation 


(Operation) 

500  Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  inoured  in  the 
general  supervision  and  direction  of  the 
operation  of  steam  f>ower  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  fuel  handling,  boiler- 
room  operations,  and  generator 
operations  shall  be  charged  to  the 
appropriate  account  (See  S  1767.17  (a).) 

501  Fuel 

A.  This  accoimt  shall  include  the  cost 
of  fuel  used  in  the  production  of  steam 
for  the  generation  of  electricity, 
including  expenses  in  unloading  fuel 
from  the  shipping  media  and  handling 
thereof  up  to  the  point  where  the  fuel 
enters  the  first  boiler  plant  bunker, 
hopper,  bucket,  tank,  or  holder  of  the 
boiler-house  structure.  Records  shall  be 
maintained  to  show  the  quantity,  B.t.u. 
content  and  cost  of  each  type  of  fuel 
used. 

B.  The  cost  of  fuel  shall  be  charged 
initially  to  Accoimt  151,  Fuel  Stock,  and 
cleared  to  this  account  on  the  basis  of 
the  fuel  used.  Fuel  handling  expenses 
may  be  charged  to  this  account  as 
incurred  or  diarged  initially  to  Accoimt 
152,  Fuel  Stock  Expenses  Undistributed. 
In  the  latter  event,  they  shall  be  cleared 
to  this  account  on  the  basis  of  the  fuel 
used.  Respective  amounts  of  fuel  stock 
and  fuel  stock  expenses  shall  be  readily 
available. 

Items 
Labor: 

1.  Supervising,  purchasing,  and 
handling  of  fuel. 

2.  All  routine  fuel  analyses. 

3.  Unloading  from  shipping  facility 
and  placing  in  storage. 

4.  Moving  of  fuelm  etorage  and 
transflaning  fuel  from  one  station  to 
another. 

5.  Handling  from  storage  or  shipping 
facility  to  first  bunker,  hopper,  buciet, 
tank,  or  holder  of  boilei^house  structure. 

6.  Operation  of  mechanical 
equipment,  such  as  locomotives,  trucks, 
cars,  boats,  barges,  and  cranes. 


Materials  and  Expenses: 

1.  Operating,  maintenance,  and 
depreciation  expenses  and  ad  valorem 
taxes  on  utility-owned  transportation 
equipment  used  to  transport  fuel  from 
the  point  of  acquisition  to  the  unloading 
point. 

2.  Lease  or  rental  costs  of 
transportation  equipment  used  to 
transport  fuel  from  the  point  of 
acquisition  to  the  unloading  point 

3.  Cost  of  fuel  including  freight, 
switching,  demurrage,  and  other 
transportation  charges. 

4.  Excise  taxes,  insurance,  purchasing 
commissions,  and  similar  items. 

5.  Stores  expenses  to  extent 
applicable  to  fuel. 

6.  Transportation  and  other  expenses 
in  moving  fuel  in  storage. 

7.  Tools,  lubricants,  and  other 
supplies. 

8.  Operating  supplies  for  mechanical 
equipment. 

9.  Residual  disposal  expenses  less  any 
proceeds  from  sale  of  residuals. 

Note:  Abnormal  fiiel  handling  expenses 
occasioned  by  emergency  conditions  shall  be 
charged  to  expense  as  incurred. 

502    Steam  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  production  of  steam  for 
electric  generation.  This  includes  all 
expenses  of  handling  and  preparing  fuel 
beginning  at  the  point  where  the  fuel 
enters  the  first  boiler  plant  bunker, 
hopper,  tank,  or  holder  of  the  boiler- 
house  structure. 

Items 

Labor: 

1.  Supervising  steam  production. 

2.  Operating  mel  conveying,  storage, 
weighing,  and  processing  equipment 
within  boiler  plant 

3.  Operating  boiler  and  boiler 
auxiliary  equipment. 

4.  Operatmg  boiler  feed  water 
purification  and  treatment  equipment. 

5.  Operating  ash-coUecting  and 
disposal  equipment  located  inside  the 
plant 

6.  Operating  boiler  plant  electrical 
equipment. 

7.  Keeping  boiler  plant  log  and 
records  and  preparing  reports  on  boiler 
plant  operations. 

8.  Testing  boiler  water. 

9.  Testing,  checking,  and  adjusting 
metera.  gauges,  and  c^er  instruments 
and  equipment  in  boiler  plant 

10.  Cleaning  boiler  plant  equipment 
when  not  incidental  to  maintenance 
work. 

11.  Repacking  glands  and  replacing 
gauge  glasses  where  the  work  involved 
is  of  a  minor  nature  and  is  performed  by 
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regular  operating  crews.  Where  the  work 
is  of  a  major  character,  such  as  that 
performed  on  high-pressure  boilers,  the 
item  should  be  considered  as 
maintenance. 
Materials  and  Expenses: 

1.  Chemicals  and  boiler  inspection 
fees. 

2.  Lubricants. 

3.  Boiler  feed  water  purchased  and 
pumping  supplies. 

503  Steam  from  Other  Sources 

This  account  shall  include  the  cost  of 
steam  purchased  or  transferred  from 
another  department  of  the  utility  or 
from  others  under  a  Joint  facility 
operating  arrangement  for  use  in  prime 
movers  devoted  to  the  production  of 
electricity. 

N'otK  The  records  shall  be  so  kept  as  to 
show  separately  Ibr  each  company  from 
which  stem  is  purchased,  the  point  of 
delivery,  the  quantity,  the  price,  and  the  total 
charge.  When  sleam  Is  transferred  from 
another  department  or  from  others  under  a 
joint  operating  arrangement,  the  utility  shall 
be  prepared  to  show  full  details  of  the  cost 
of  producing  such  steam,  the  basis  of  the 
charge  to  electric  generation,  and  the  extent 
and  manner  of  ua«  by  each  department  or 
party  Involved- 

504  Steam  Transferred— Credit 

A,  This  accoimt  shall  include  credits 
for  expenses  of  producing  steam  which 
are  charged  to  others  or  to  other  utility 
departments  under  a  joint  operating 
arrengemant  Include  also  credits  for 
steam  expenses  chargeable  to  other 
electric  accounts  outside  of  the  steam 
generation  group.  Full  details  of  the 
basis  of  determination  of  the  cost  of 
steam  ti-ansferred  shall  be  maintained. 

B.  If  the  charges  to  others  or  to  other 
departments  of  the  utility  include  an 
amoimt  for  depreciation,  taxes,  and 
return  on  the  joint  steam  facilities,  such 
portion  of  the  charge  shall  be  credited, 
in  the  case  of  others,  to  Account  454, 
Rent  frtim  Electric  Property,  and  in  the 
case  of  other  departments  of  the  utility, 
to  Account  455.  Interdepartmental 
Rents. 

505    Electric  Expenses 

This  account  shall  include  the  cost  of 
labor  and  materials  used,  and  expenses 
incurred  in  operating  prime  movers, 
generators,  and  their  auxiliary 
apparatus,  switch  gear,  and  other 
electric  equipment  to  the  points  where 
electricity  leaves  for  conversion  for 
transmission  or  distribution. 

Items 

Labor 

1.  Supervising  electric  production. 

2.  Operating  turbines,  engines, 
generators,  and  excitere. 


3.  Operating  condMisers,  circulating 
water  systems,  and  other  auxiliary 
apparatus. 

4.  Operating  generator  cooling  system. 

5.  Operating  lubrication  and  oil 
control  system,  including  oil 
purification. 

6.  Operating  switchboards,  switch 
gear  and  electric  control,  and  protective 
equipment 

7.  Keeping  electric  plant  log  and 
records  and  preparing  reports  on 
electric  plant  operations. 

8.  Testing,  checking,  and  adjiisting 
meters,  gauges,  and  other  Instruments, 
relays,  controls,  and  other  equipment  in 
the  electric  plant 

9.  Cleaning  electric  plant  equipment 
when  not  incidental  to  maintenance 
work. 

10.  Repacking  glands  and  replacing 
gauge  glasses. 

Materials  and  Expenses: 

1.  Lubricants  and  control  system  oils. 

2.  Generator  cooling  gases. 

3.  Circulating  water  purification 
supplies. 

4.  Cooling  water  purchased. 

5.  Motor  and  generator  bni&hes. 

508    Miscellaneous  Steam  Power 
Expenses 

This  account  shall  include  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  which  are  not  specifically 
provided  for  or  not  readily  assignable  to 
other  steam  generation  operation 
expense  accounts. 

Items 

Labor 

1.  General  clerical  an  stenographic 
work. 

2.  Guarding  and  patrolling  plant  and 
yard. 

3.  Building  servica 

4.  Care  of  grounds  incliiding  snow 
removal,  and  grass  cutting. 

5.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  General  operating  supplies,  such  as 
tools,  gaskets,  packing  waste,  gauge 
glasses,  hose,  indicating  lamps,  record 
and  report  forms. 

2.  First-aid  supplies  and  safety 
equipment 

3.  Employees'  service  facilities 
expenses. 

4.  Building  s^vice  supplies. 

5.  Communicati(m  service. 

6.  Miscellaneous  office  supplies  and 
expenses,  printing,  and  stationery. 

7.  Transportation  expenses. 

8.  Meals,  traveling,  and  Incidental 
expenses. 

9.  Research,  development,  and 
demonstration  expenses. 


507    RenU 

This  accoxmt  shall  include  all  rents  of 
property  of  othen  used,  occupied  or 
opwated  in  connection  with  steam 
power  generation.  (See  S  1787.17  (c).) 

509  Allowances 

This  account  shall  include  the  cost  of 
allowances  expensed  concurrent  with 
the  monthly  emission  of  sulfar  dioxide 
(Sees  1767.15  (u).) 

(Maintenance) 

510  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  Incurred  in  the 
general  supervision  and  direction  of 
maintenance  of  steam  genoation 
facilities.  Direct  field  supervision  of 
specific  jobs  shall  be  charged  to  the 
appropriate  maintenance  accovmt  (See 
S  1787.17  (a).) 

511  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  in  the  maintenance  of  steam 
structures,  the  book  cost  of  which  is 
includible  in  Account  311,  Structures 
and  Improvements.  (See  §1707.17  (b).) 

512  Maintenance  of  Boiler  Plant 

A.  This  account  shall  include  the  cost 
of  labor  snd  materials  used  and 
expenses  incurred  in  the  maintenance  of 
steam  plant,  the  book  cost  of  which  is 
includible  in  Account  312,  Boiler  Plant 
Equipment  (See  §  1767.17  (b).) 

B.  For  the  purpose  of  making  charges 
hereto  and  to  Account  513.  Maintenance 
of  Electric  Plant,  the  point  at  which 
steam  plant  is  distinguished  from 
electric  plant  is  defined  as  follows: 

1.  Inlet  flange  of  throttle  valve  on 
prime  mover. 

2.  Flange  of  all  steam  extraction  lines 
on  prime  mover. 

3.  Hotwell  pump  outlet  on  condensate 
lines. 

4.  Inlet  flange  of  all  turbine-room 
auxiliaries. 

5.  Connection  to  line  side  of  motor 
starter  for  all  boiler-plant  equipment 

513    Maintenance  of  Electric  Plant 

This  account  shall  Include  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  in  the  maintenance  of  electric 
plant,  the  bode  of  which  is  includible  in 
Account  313,  Engines  and  Engine- 
Driven  Generators;  Account  314. 
Turbogenerator  Units;  and  Account  315, 
Accessory  Electric  Equipment  (See 
$  1767.17  (b)  and  Paragraph  B  of 
Account  512.) 
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514    Maintenance  of  Miscellaneous 
Steam  Plant 

This  account  shall  include  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  in  maintenance  of 
miscellaneous  steam  generation  plant, 
the  book  cost  of  which  is  includible  in 
Account  316,  Miscellaneous  Power 
Plant  Equipment.  (See  §  1767.17  (b).) 

Nuclear  Power  Generation 

(Operation) 

517  Operation  Supervision  and 
Engineering 

This  accoimt  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  nuclear  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  fuel  handling,  reactor 
operations,  and  generator  operations 
shall  be  charged  to  the  appropriate 
account.  (See  §  1767.17  (a).) 

518  Nuclear  Fuel  Expense 

A.  This  account  shall  be  debited  and 
Account  120.5,  Accumulated  Provision 
for  Amortization  of  Nuclear  Fuel 
Assemblies,  credited  for  the 
amortization  of  the  net  cost  of  nuclear 
fuel  assemblies  used  in  the  production 
of  energy.  The  net  cost  of  nuclear  fuel 
assemblies  subject  to  amortization  shall 
be  the  cost  of  nuclear  fuel  assemblies 
plus  or  less  the  expected  net  salvage  of 
uranium,  plutonium,  and  other 
byproducts  and  unbumed  fuel.  The 
utility  shall  adopt  the  necessary 
procedures  to  assure  that  charges  to  this 
account  are  distributed  according  to  the 
thermal  energy  produced  in  such 
periods. 

B.  This  account  shall  also  include  the 
costs  involved  when  fuel  is  leased. 

C  This  account  shall  also  include  the 
cost  of  other  fuels,  used  for  ancillary 
steam  fodlities,  including  superheat. 

D.  This  account  shall  be  debited  or 
credited  as  appropriate  for  significant 
changes  in  the  amounts  estimated  as  the 
net  salvage  value  of  uranium, 
plutoniiun,  and  other  byproducts 
contained  in  Account  157,  Nuclear 
Materials  Held  for  Sale,  and  the  amount 
realized  upon  the  final  disposition  of 
the  materials.  Significant  declines  in  the 
estimated  realizable  value  of  items 
carried  in  Account  157  may  be 
recognized  at  the  time  of  market  price 
declines  by  charging  this  account  and 
crediting  Account  157.  When  the 
declining  change  occurs  while  the  fuel 
is  recorded  in  Account  120.3,  Nuclear 
Fuel  Assemblies  in  Reactor,  the  effect 
shall  be  amortized  over  the  remaining 
Ufe  of  the  fuel. 


519  Coolants  and  Water 

This  account  shall  include  the  cost  of 
labor  and  materials  used  and  expenses 
incurred  for  heat  transfer  materials  and 
water  used  for  steam  and  cooling 
purposes. 

Items 

Labor: 

1.  Operation  of  water  supply  facilities. 

2.  Handling  of  coolants  and  heat 
transfer  materials. 

Materials  and  Expenses: 

1.  Chemicals. 

2.  Additions  to  or  refining  of,  fluids 
used  in  reactor  systems. 

3.  Lubricants. 

4.  Pumping  supplies  and  expenses. 

5.  Miscellaneous  supplies  and 
expenses. 

6.  Purchased  Water. 

Note:  Do  not  include  in  thi*  account  water 
for  general  station  use  or  the  initial  charge  for 
coolant*,  heat  transfer,  or  moderator  fluids, 
chemicals,  or  other  supplies  capitalized. 

520  Steam  Expenses 

This  account  shall  include  the  cost  of 
labor  and  materials  used  and  expenses 
inoured  in  production  of  steam  through 
nuclear  processes,  and  similar  expenses 
for  operation  of  any  auxiliary  superheat 
facilities. 

Items 

Labor: 

1.  Supervising  steam  production. 

2.  Fuel  handling  including  removal, 
insertion,  disassembly,  and  preparation 
for  cooling  op>erations  and  shipment. 

3.  Testing  instruments  and  gauges. 

4.  Health,  safety,  monitoring,  and 
decontamination  activities. 

5.  Waste  disposal. 

6.  Operating  steam  boilers  and 
auxiliary  steam,  superheat  bdhties. 

Materials  and  Expenses: 

1.  Chemical  supplies. 

2.  Charts,  and  logs. 

3.  Health,  safety,  monitoring,  and 
decontamination  supplies. 

4.  Boiler  inspection  fises. 

5.  Lubricants. 

521  Steam  firom  Other  Sources 

This  account  shall  include  the  cost  of 
steam  purchased  or  transferred  from 
another  department  of  the  utility  or 
from  others  under  a  joint  facility 
operating  arrangement  for  use  in  prime 
movers  devoted  to  the  production  of 
electricity. 

NotK  The  records  shall  be  so  kept  u  to 
show  separately  for  each  company  from 
which  steam  Is  purchased,  the  point  of 
delivery,  the  quantity,  the  price,  and  the  total 
charge.  When  steam  is  transferred  from 
another  operating  department,  the  utility 


shall  be  prepared  to  show  full  details  of  the 
cost  of  producing  such  steam,  the  basis  of  the 
charges  to  electric  generation,  and  the  extent 
and  manner  of  use  by  each  department 
Involved. 

522  Steam  Transferred— Credit 

A.  This  account  shall  include  credits 
for  expenses  of  producing  steam  which 
are  charged  to  others  or  to  other  utility 
departments  under  a  joint  operating 
arrangement.  Include  also  credits  for 
steam  expenses  chargeable  to  other 
electric  accounts  outside  of  the  steam 
generation  group.  Full  details  of  the 
basis  of  determination  of  the  cost  of 
steam  transferred  shall  be  maintained. 

B.  If  the  charges  to  others  or  to  other 
departments  of  the  utility  include  an 
amount  for  depreciation,  taxes,  and 
return  on  the  joint  steam  facilities,  such 
portion  of  the  charge  shall  be  credited 
in  the  case  of  others,  to  Account  454, 
Rent  from  Electric  Property,  and  in  the 
case  of  other  departments  of  the  utility, 
to  Account  455,  Interdepartmental 
Rents. 

523  Electric  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  operating  turbogenerators, 
steam  turbines  and  their  auxiliary 
apparatus,  switch  gear,  and  other 
electric  equipment  to  the  points  where 
electricity  leaves  for  conversion  for 
transmission  or  distribution. 

Items 
Labor: 

1.  Supervising  electric  production. 

2.  Operating  tujbines,  engines, 
generators,  and  exciters. 

3.  Operating  condensers,  circulating 
water  systems,  and  other  auxiliary 
apparatus. 

4.  Operating  generator  cooling  system. 

5.  Operating  lubrication  and  oil 
control  system,  including  oil 
purification. 

6.  Operating  switchboards,  switch 
gear,  and  electric  control  and  protective 
equipment 

7.  Keeping  plant  log  and  records  and 
preparing  reports  on  electric  plant 
operations. 

8.  Testing,  checking  and  adjvisting 
meters,  gauges,  and  other  instruments, 
relays,  controls,  and  other  equipment  in 
the  electric  plant 

0.  Cleaning  electric  plant  equipment 
when  not  inddental  to  maintenance. 

10.  Repacking  glands  and  replacing 
gauge  glasses. 

Materials  and  Expenses: 

1.  Lubricants  and  control  system  oils. 

2.  Generator  cooling  gases. 

3.  Log  sheets  and  chuts. 

4.  Motor  and  generator  brushes. 
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524    Miscellaneous  Nuclear  Power 
Expenses 

This  account  shall  Include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  which  are  not  specifically 
provided  for  or  are  not  readily 
assignable  to  other  nuclear  generation 
operaticm  accounts. 

Items 

Labor: 

1.  General  clerical  and  stenographic 
work. 

2.  Plant  security. 

3.  Building  service. 

4.  Care  of  grounds,  including  snow 
removal,  and  grass  cutting 

5.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  General  operating  supplies,  such  as 
tools,  gaskets,  hose,  indicating  lamps, 
records  and  reports  forms. 

2.  First-aid  supplies  and  safety 
equipment. 

3.  Employees'  service  facihties 
expenses. 

4.  Building  service  supplies. 

5.  Communication  service. 

6.  Miscellaneous  office  supplies  and 
expenses,  printing  and  stationery. 

7.  Transportation  expenses. 

8.  Meals,  traveling,  and  incidental 
expenses. 

9.  Research,  development,  and 
demonstration  expenses. 

525    Rents 

This  account  shall  include  all  rents  of 
property  of  others  used,  occupied,  or 
operated  in  connection  with  nuclear 
generation.  (See  §1767.17  (c).) 

(Maintenance) 

528  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of 
maintenance  of  nuclear  generation 
facilities.  Direct  field  supervision  of 
specific  jobs  shall  be  charged  to  the 
appropriate  maintenance  account.  (See 
S  1767.17  (a).) 

529  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of 
structures,  the  book  cost  of  which  is 
Includible  in  Account  321,  Structures 
and  Improvements.  (See  S  1767.17  (b).) 

530  Maintenance  of  Reactor  Plant 
Equipment 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of  reactor 
plant,  the  book  cost  of  which  is 


includible  in  Account  322,  Reactor 
Plant  Equipment.  (See  $  1767.17  (b).) 

531  Maintenance  of  Electric  Plant 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
inaured  in  the  maintenance  of  electric 
plant,  the  book  cost  of  which  is 
includible  in  Account  323. 
Turbogenerator  Units,  and  Account  324, 
Accessory  Electric  Equipment.  (See 
51767.17(b).) 

532  Maintenance  of  Miscellaneous 
Nuclear  Plant 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of 
miscellaneous  nuclear  generating  plant, 
the  book  cost  of  which  is  includiofe  in 
Account  325.  Miscellaneous  Power 
Plant  Equipment.  (See  S  1767.17  (b).) 

Hydraulic  Power  Generation 

(Operation) 

535  Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  hydraulic  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  hydraulic  operation, 
and  generator  operation  shall  be  charged 
to  the  appropriate  accoimt.  (See 
§1767.17  (a).) 

536  Water  for  Power 

This  accoimt  shall  include  the  cost  of 
water  used  for  hydraulic  power 
generation. 

Items 

1.  Cost  of  water  purchased  from 
others,  including  water  tolls  paid 
reservoir  companies. 

2.  Periodic  payments  for  licenses  or 
permits  firom  any  governmental  agency 
for  water  rights,  or  payments  based  on 
the  use  of  the  water. 

3.  Periodic  payments  for  riparian 
rights. 

4.  Periodic  payments  for  headwater 
benefits  or  for  detriments  to  others. 

5.  Cloud  seeding. 

537  Hydraulic  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  tised.  and  expenses 
incurred  in  operating  hydraulic  works 
including  reservoirs,  dams,  and 
waterways,  and  in  activities  directly 
relating  to  the  hydroelectric 
development  outside  the  generating 
station.  It  shall  also  include  the  cost  of 
labor,  materials  used,  and  other 
expenses  incurred  in  connection  with 
the  operation  of  (1)  fish  and  wildlife. 


and  (2)  recreation  facilities.  Separate 
subaccounts  shall  be  maintained  for 
each  of  the  above. 

Items 

Labor: 

1.  Supervising  hydrauUc  operation. 

2.  Removing  aebris  and  ice  from  trash 
racks,  reservoirs,  and  waterways. 

3.  Patrolling  reservoirs  and 
waterways. 

4.  Operating  intakes,  spillways, 
sluiceways,  and  ouUet  works. 

5.  Operating  bubbler,  heater,  or  other 
deicing  systems. 

6.  Ice  and  log  )am  work. 

7.  Operating  navigation  fadUties. 

.  8.  Operations  relating  to  conservation 
of  game,  fish,  and  forests. 

9.  Insect  control  activities. 

Materials  and  Expenses: 

1.  Insect  control  materials. 

2.  Lubricants,  packing,  and  other 
supplies  used  in  the  operation  of 
hydravilic  equipment. 

3.  Tr^sportation  expense. 

538  Electric  Expenses 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  operating  prime  movers, 
generators,  and  their  aiudliary 
apparatus,  switchgear,  and  other  electric 
equipment,  to  the  |>oint  where 
elec^dty  leaves  for  conversion  for 
transmission  or  distribution. 

Items 

Labor: 

1.  Supervising  electric  production. 

2.  Operating  prime  movers, 
generators,  and  auxiliary  equipment. 

3.  Operating  senerator  cooling  system. 

4.  Operating  lubrication  and  oil 
control  systems,  including  oil 
purification. 

5.  Operating  switchboards, 
switchgear,  and  electric  control  and 
protection  equipment 

6.  Keeping  plant  log  and  records  and 
preparing  reports  on  plant  operations. 

7.  Testing,  checking  and  adjusting 
meters,  gauges,  and  other  instilments, 
relays,  controls,  and  other  equipment  in 
the  plant. 

8.  Cleaning  plant  equipment  when  not 
inddental  to  maintenance  work. 

9.  Repacking  glands. 
Materials  and  Expenses: 

1.  Lubricants  and  control  system  oils> 

2.  Motor  and  generator  brushes. 

539  Miscellaneous  Hydraulic  Power 
Generation  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  which  are  not  spedfically 
provided  for  or  are  not  readily 
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assignab}«  to  other  hydraulic  generation 
operation  expense  accounts. 

Items 

Labor 

1.  General  clerical  and  stenographic 
work 

2.  Guarding  and  patrolling  plant  and 
yard. 

3.  Building  service. 

4.  Care  of  grounds  including  snow 
removal,  and  grass  cutting. 

5.  Snow  removal  from  roads  and 
bridges. 

6.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  General  operating  supplies,  such  as 
tools,  gaskets,  packing,  waste,  hose, 
indicating  lamps,  record  and  report 
forms. 

2.  First-aid  supplies  and  safety 
equipment 

3.  Employees'  service  focillties 
expenses. 

4.  Building  service  supplies. 

5.  Conunimication  service. 

'  6.  Office  supplies,  printing  and 
stationery. 

7.  Transportation  expenses. 

8.  Fuel. 

9.  Meals,  traveling,  and  incidental 
expenses. 

10.  Research,  development,  and 
demonstration  expenses. 

540  Rents 

This  account  shall  include  all  rents  of 
property  of  others  used,  occupied,  or 
operated  in  connection  with  hydraulic 
power  generation,  including  amounts 
payable  to  the  United  States  for  the 
occupancy  of  public  lands  and 
reservations  for  reservoirs,  dams, 
flumes,  forebays,  penstocks,  and  power 
houses  but  not  including  transmission 
right-of-way.  (See  $  1767.17  (c).) 

(Maintenance) 

541  Maintenance  Sui>eTvision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  inoured  in  the 
general  supervision  and  direction  of  the 
maintenance  of  hydraulic  power 
generating  stations.  Direct  field 
supervision  of  specific  Jobs  ^all  be 
charged  to  the  appropriate  maintenance 
account.  (See  §  1767.17  (a).) 

542  MaintananoB  of  Structures 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  hydraulic 
structures,  the  book  cost  of  which  is 
includible  in  Account  331.  Structures 
and  Improvements.  (See  $  1767.17  (b).) 
However,  the  cost  of  labor,  materials 
used,  and  expenses  incurred  in  the 


maintenance  of  fish  aad  wildlils  and 
recreation  &cilities,  the  book  cost  of 
which  is  includible  in  Account  331, 
Structures  and  Improvements,  shall  be 
charged  to  Account  S45.  Maintenance  of 
Miscellaneous  Hydraulic  Plant. 

543  Maintenance  of  Reservoirs.  Dams, 
and  Waterways 

This  account  shaQ  include  the  cost  of 
labor,  materials  used,  and  expenses 
inciured  in  maintenance  of  |Mant 
includible  in  Account  332.  Reservoirs. 
Dams,  and  Waterways.  (See  §  1767.17 
(b).)  However,  the  cost  of  labor, 
materials  xised,  and  expenses  incurred 
in  the  maintenance  of  fish  and  wildlife 
and  recreation  facilities,  the  bock  cost  of 
which  is  includible  in  Account  332. 
Resoivolrs,  Dams,  and  Waterways,  shall 
be  charged  to  Account  545. 
Maintenance  of  Miscellaneous 
Hydraulic  Plant 

544  Maintenance  of  Electric  Plant 

This  acoount  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incuiied  in  maintenmoe  of  plant 
includible  in  Account  333.  Water 
Wheels,  Turiiinss  and  Gensrators.  and 
Account  334.  Accessory  Electric 
Equipment.  (See  §  1767.17  (b).) 

545  Maintenance  of  Kfiscellaneous 
Hydraulic  nant 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
inoured  in  maintenance  of  plant,  the 
book  cost  of  wiiidi  it  inclumble  in 
Account  335.  Miscellaneous  Power 
Plant  Eqiiipment  and  Account  336, 
Roads  Railroads  and  Bridges.  (See 
§  1767.17  (b).)  It  shall  also  include  the 
cost  of  labor,  materials  used,  and  other 
expenses  incurred  in  the  maintenance  of 
(1)  fish  and  wildlife,  and  (2)  recreation 
facilities.  Separata  subaccounts  shall  be 
maintained  fat  eadi  of  the  above. 

Other  Power  Generation 

(Operation) 

546  Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  other  power  generating 
stations.  Direct  supervision  of  specific 
activities,  such  as  fuel  h*nHling  and 
engine  and  generator  operation  shall  be 
charged  to  the  appropriate  account  (See 
§  1767.17  (a).) 

547  Fuel 

This  account  shall  <nrhide  the  cost 
delivered  at  the  station  (See  Account 
151.  Fuel  Stock)  of  all  fuel,  such  as  gas. 


oil.  keraeene.  end  gasoline  used  in  other 
power  generation. 

548  Generation  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  operating  prime  movers, 
generators,  and  electric  equipment  in 
other  power  generating  stations,  to  the 
point  where  electricity  leaves  for 
conversion  for  transmission  or 
distribution. 

Items 
Labor 

1.  Supervising  other  power  generation 
operation. 

2.  Operating  prime  movers, 
generators,  and  auxiliary  apparatus  and 
switching  and  other  electric  eqiiipment. 

3.  Keeping  plant  log  and  records  and 
preparing  reports  on  plant  operations. 

4.  Testing,  checking,  cleaning,  oiling, 
and  adjusting  equipment 

Materials  and  Expenses: 

1.  Dynamo,  motor,  and  generator 
brushes. 

2.  Lubricants  and  control  system  oils. 

3.  Water  for  cooling  engines  and 
generators. 

549  Miscellaneous  Other  Power 
Generation  Expenses 

This  accoimt  shall  indude  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  operation  of  other  power 
generating  stations  which  are  not 
specifically  provided  for  or  are  not 
readily  assignable  to  other  generation 
expense  accounts. 

Items 
Labor: 

1.  General  clerical  and  stenographic 
work. 

2.  Guarding  ami  patrolling  plant  and 
yard. 

3.  Building  sanrioe. 

4.  Care  of  grounds,  <nrhiHing  snow 
removal,  and  grass  cutting. 

5.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Building  service  supplies. 

2.  First-eia  supplies  end  salety 
equipment 

3.  Communication  service. 

4.  Employees'  service  facilities 
expenses. 

5.  Office  supplies,  printing  and 
stationery. 

6.  Transportation  expense. 

7.  Meals,  traveling,  aad  incidental 
expenses. 

8.  Fuel  for  heating. 

9.  Water  lor  fire  protection  or  general 
use. 

10.  Miscellaneous  suppUes,  such  m 
hand  tools,  drills,  saw  blades,  and  files. 
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11.  Research,  development,  and 
demonstration  expenses. 

550  Rents 

This  account  shall  include  all  rents  of 
property  of  others  used,  occupied,  or 
operated  in  connection  with  other 
power  generation.  (See  §  1767.17  (c).) 

(Maintenance) 

551  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
maintenance  of  other  power  generating 
stations.  Direct  field  supervision  of 
specific  jobs  shall  be  charged  to  the 
appropriate  maintenance  account.  (See 
§1767.17  (a).) 

552  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  facilities 
used  and  expenses  incxured  in 
maintenance  of  facilities  used  in  other 
power  generation,  the  book  cost  of 
which  is  includible  in  Account  341, 
Structures  and  Improvements,  and 
Account  342,  Fuel  Holders,  Producers 
and  Accessories.  (See  §  1767.17  (b).) 

553  Maintenance  of  Generating  and 
Electric  Equipment 

This  accoxmt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  plant,  the 
book  cost  of  which  is  inclumble  in 
Account  343,  Prime  Movers;  Account 
344,  Generators;  and  Account  345, 
Accessory  Electric  Equipment.  (See 
81767.17(b).) 

554  Maintenance  of  Miscellaneous 
Other  Power  Generation  Plant 

Hiis  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
inciirred  in  maintenance  of  other  power 
generation  plant,  the  book  cost  of  which 
is  includible  in  Account  346, 
Miscellaneous  Power  Plant  Equipment. 
(See  §  1767.17  (b).) 

Other  Power  Supply  Expenses 

555  Purchased  Power 

A.  This  accoimt  shall  include  the  cost 
at  point  of  receipt  by  the  utility  of 
electricity  purchased  for  resale.  It  shall 
also  include,  net  settlements  for 
exchange  of  electricity  or  power,  such  as 
economy  energy,  off-peak  energy  for  on- 
peak  energy,  and  spinning  reserve 
capacity.  In  addition,  the  account  <»>iaU 
include  the  net  settlements  for 
transactions  under  pooling  or 
intetrconnection  agreements  whereia 
there  is  a  balancing  of  debits  and  credits 


for  energy,  or  capacity.  Distinct 
purchases  and  sales  shall  not  be 
recorded  as  exchanges  and  net  amounts 
only  recorded  merely  because  debit  and 
credit  amoimts  are  combined  in  the 
voucher  settlement. 

B.  The  records  supporting  this 
account  shall  show,  by  months,  the 
demands  and  demand  charges,  kilowatt- 
hours  and  prices  thereof  under  each 
purchase  contract  and  the  charges  and 
credits  imder  each  exchange  or  power 
pooling  contract 

556  System  Control  and  Load 
Dispatching 

This  accoimt  shall  include  the  cost  of 
labor  and  expenses  inoirred  in  load 
dispatching  activities  for  system  control. 
Utilities  having  an  interconnected 
electric  system  or  operating  imder  a 
central  authority  which  controls  the 
production  and  dispatching  of 
electricity  may  apportion  these  costs  to 
this  accoimt  and  Account  561,  Load 
Dispatching,  and  Account  581,  Load 
Dispatching. 

Items 

Labor: 

1.  Allocating  loads  to  plants  and 
interconnections  with  omers. 

2.  Directing  switching. 

3.  Arranging  and  controlling 
clearances  for  construction, 
maintenance,  test,  and  emergency 
purposes. 

4.  Controlling  system  voltages. 

5.  Recording  loadings,  and  water 
conditions. 

6.  Preparing  operating  reports  and 
data  for  billing  and  budget  purposes. 

7.  Obtaining  reports  on  the  weather 
and  special  event)!. 

Expenses: 

1.  Communication  service  provided 
for  system  control  purposes. 

2.  System  record  and  report  forms. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Obtaining  weather  and  special 
events  reports. 

557  Other  Expenses 

A.  This  account  shall  be  charged  with 
any  production  expenses  Including 
expenses  incurred  directly  in 
coimection  with  the  purchase  of 
electricity,  which  are  not  specifically 
provided  for  In  other  production 
expense  accounts.  Charges  to  this 
account  shall  be  supported  so  that  a 
description  of  each  type  of  charge  will 
be  readily  available. 

B.  Recoveries  from  insurance 
companies,  under  use  and  occupancy 
provisions  of  poUdes,  of  amounts  in 
reimbursement  of  excessive  or  added 


productions  costs  for  which  the 
insurance  company  is  liable  under  the 
terms  of  the  policy  shall  be  credited  to 
this  account. 

Transmission  Expenses 

(Operation) 

560  Operation  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  the  transmission  system  as 
a  whole.  Direct  supervision  of  specific 
activities,  such  as  station  operation  and 
line  operation  shall  be  charged  to  the 
appropriate  account.  (See  §  1767.17  (a).) 

561  Load  Dispatching 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  load  dispatching  operations 
pertaining  to  the  transmission  of 
electricity. 

Items 
Labor: 

1.  Direct  switching. 

2.  Arranging  and  controlling 
clearances  for  construction, 
maintenance,  test,  and  emergency 
purposes. 

3.  Controlling  system  voltages. 

4.  Obtaining  reports  on  the  weather 
and  special  events. 

5.  Preparing  operating  reports  and 
data  for  billing  and  budget  purposes. 

Expenses: 

1.  Communication  service  provided 
for  sj'stem  control  purposes. 

2.  System  record  and  report  forms. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Obtaining  weather  and  special 
events  reports. 

562  Station  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  operating  transmission 
substations  and  switching  stations.  If 
transmission  station  equipment  is 
located  in  or  adjacent  to  a  generating 
station,  the  expenses  applicable  to 
transmission  station  operations  shall 
nevertheless  be  charged  to  this  account. 

Items 

Labor: 

1.  Supervising  station  operation. 

2.  Adjusting  station  equipment  where 
such  adjustment  primarily  afiiects 
performance,  such  as  regulating  the  flow 
of  cooling  water,  adjusting  current  in 
fields  of  a  machine  or  changing  voltage 
of  regulaton,  changing  station 
transformer  taps. 
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3.  Inspecting,  tasting,  uid  calibrating 
station  equipment  for  the  purpose  of 
checking  its  perfonnanoe. 

4.  Keeping  station  log  and  records  and 
preparing  records  on  station  operation. 

5.  Operating  switching  and  other 
station  equipment. 

6.  Standing  watch,  guarding,  and 
patrolling  station  and  station  yard. 

7.  Sweeping,  mopping,  and  tidying 
station. 

8.  Care  of  grounds,  including  snow 
removal,  and  grass  cutting. 

Kbiterials  and  Expenses: 

1.  Building  service  expenses. 

2.  Operating  supplies,  such  as 
lubricants,  commutator  brushes,  water, 
and  rubber  goods. 

3.  Station  meter  and  instrument 
supplies,  such  as  ink  and  charts. 

4.  Station  record  and  report  forms. 

5.  Tool  expense. 

6.  Transportation  expenses. 

7.  Meals,  traveUng,  and  incidental 
expenses. 

563  Overhead  Line  Expenses 

564  Underground  Line  Expenses 

A.  These  accounts  shall  include  the 
cost  of  labor,  matnials  used,  and 
expenses  Incurred  in  the  operation  of 
transmission  lines. 

B.  If  the  expenses  are  not  substantial 
for  both  overhead  and  underground 
lines,  these  accounts  may  be  combined. 

Items 

Labor: 

1.  Supervising  line  operation. 

2.  Inspecting  and  testing  lightning 
arresters,  circuit  breakers,  switches,  and 
grounds. 

3.  Load  tests  of  circuits. 

4.  Routine  line  patrolling. 

5.  Routine  volt^e  surveys  made  to 
determine  the  condition  or  efBdency  of 
transmission  system. 

6.  Transferring  ktads,  switching  and 
reconnecting  circuits  and  equipment  for 
operating  purposes.  (Switching  for 
construction  or  maintenance  purposes  is 
not  includible  in  this  account.) 

7.  Routine  inspection  and  cleaning  of 
manholes,  conduit,  network,  and 
transformer  vaults. 

8.  Electrolysis  surveys. 

9.  Inspecting  end  adjusting  line- 
testing  equipment,  sudi  as  voltmeters, 
ammeters,  and  wattmeters. 

10.  Regulation  and  addition  of  oil  or 
gas  in  high-voltage  cable  systems. 

Materials  and  Expenses: 

1.  Transportation  expenses. 

2.  Meals,  traveling,  and  inddoital 
expenses. 

3.  Tool  expsnses. 

4.  OpeiatiBg  supplies,  such  as 
instnuneot  charts,  and  nihber  goods. 


565  Transmission  of  Electricity  by 
Others 

This  account  AaXl  induds  amoimts 
payable  to  others  for  fte  transmission  of 
the  utility's  electricity  over  transmission 
facilities  owned  by  others. 

566  MiscelUneobs  Transmission 
Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  transmission  map  and 
record  work,  transmission  office 
expenses,  and  other  transmission 
expenses  not  provided  for  elsewhere. 

Items 
Labor: 

1.  General  recwds  of  physical 
characteristics  of  lines  and  stations, 
such  as  capacities. 

2.  Groimd  resistance  records. 

3.  Janitor  work  at  transmission  office 
buildings,  including  care  of  grounds, 
snow  removal,  and  grass  cuttii^. 

4.  Joint  pole  maps  and  recortu. 

5.  Line  load  and  voltage  records. 

6.  Preparing  maps  and  prints. 

7.  General  clerical  and  stenographic 
work. 

8.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Communication  service. 

2.  Building  service  supplies. 

3.  Map  ana  record  suppllM. 

4.  Transmission  office  supplies  and 
expenses,  printing  and  stationery. 

5.  First-aid  st^plies. 

6.  Rowoarrh.  develc^ment,  and 
demonstration  expenses. 

567  Rents 

This  flrxoiint  shall  include  rants  of 
property  of  others  used,  occupied,  or 
operated  in  connection  with  the 
transmission  system,  including 
payments  to  the  United  States  and 
others  for  use  of  public  or  private  lands 
and  reservations  for  transmission  line 
rights-of-vray.  (See  $  1767.17  (c).) 

(Maintenance) 

568  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of 
maintenance  of  the  transmission  system. 
Direct  field  supervision  of  specific  ]obs 
shall  be  charged  to  the  appropriate 
maintenance  account  (See  $  1767.17 
(a).) 

569  MainbBoanoe  of  Structures 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of 
structures,  the  book  cost  of  wliddi  is 


includible  in  Account  352.  Strrictures 
and  Improvements.  (See  $  1767.17  (b).) 

570  Maintenance  of  Station  Equipment 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  station 
equipment,  the  book  cost  of  which  is 
includible  in  Account  353,  Station 
Equipment  (See  §  1767.17  6)) 

571  Maintenance  of  Overhead  Lines 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  In  maintenance  of  transmission 
plant,  the  book  cost  of  which  is 
includible  in  Accounts  354,  Towers  and 
Fixtures;  355,  Poles  and  Fixtures;  356, 
Overhead  Conductors  and  Devices;  and 
359,  Roads  and  Trails.  (See  §  1767.17 
(b).) 

Items 

1 .  Work  of  the  following  character  on 
poles,  towers,  and  fixtures: 

a.  Installing  or  removing  additional 
clamps  or  strain  insulators  on  guys  in 
place. 

b.  Moving  line  or  guy  pole  in 
relocation  of  the  same  pole  or  section  of 
line. 

c.  Painting  poles,  towers,  crossarms, 
or  pole  extensions. 

a.  Readjusting  and  changing  position 
of  guys  or  braces. 

e.  Realigning  and  straightening  poles, 
crossarms  braces,  and  other  pole 
fixtures. 

f.  Reconditioning  reclaimed  pole 
fixtures. 

g.  Relocating  crossarms.  racks, 
brackets,  and  other  fixtures  on  poles. 

h.  Repairing  or  realigning  pins,  racks, 
or  brackets. 

i.  Repairing  pole  supported  platform. 

J.  Repairs  by  others  to  jointly  owned 
poles. 

k.  Shaving,  cutting  rot  or  testing 
poles  or  crossarms  in  use  or  salvaged  for 
reuse. 

L  Stubbing  poles  already  in  service. 

m.  Supportiiog  fixtures  and 
conductors  and  transfsTEing  them  to 
new  poles  during  pole  replacements. 

n.  Maintenance  of  pole  signs,  stencils, 
and  tags. 

2.  Work  of  the  following  character  cm 
overhead  conductors  and  devices: 

a.  Overhauling  and  repairing  line 
cutouts,  line  switches,  and  line 
breakers. 

b.  Cleaning  insulators  and  bushings. 

c.  Refusing  cutouts. 

d.  Repairing  line  oil  circuit  breakers 
and  associated  relays  and  control 
wiring. 

e.  Repairing  grounds. 

f.  Resagging.  retyping,  oriearrangittg 
position  or  spacing  of  conductors. 
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g.  Standing  by  phones,  going  to  calls, 
cutting  iaiilty  lines  clear,  or  similar 
activities  at  times  of  emergencies. 

h.  Sampling,  tasting,  changing, 
purifying,  and  replenishing  insulating 
oil. 

i.  Repairing  line  testing  equipment. 

j.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
maintenance  purposes. 

k.  Trimming  trees  and  clearing  brush. 

1.  Chemical  treatment  of  right  of  way 
areas  when  occurring  subsequent  to 
construction  of  line. 

3.  Work  of  the  following  character  on 
roads  and  trails: 

a.  Repairing  roadways  and  bridges. 

b.  Trimming  trees  and  brush  to 
maintain  previous  roadway  clearance. 

c.  Snow  removal  from  roads  and 
trails. 

d.  Maintenance  work  on  publicly 
owned  roads  and  trails  when  done  by 
utility  at  its  expense. 

572    Maintenance  of  Underground 
Lines 

This  arxount  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incuned  in  maintenance  of  transmission 
plant,  the  book  cost  of  which  is 
includible  in  Accounts  357, 
Underground  Conduit,  and  Account 
358,  Underground  Conductors  and 
DavioBs.  (See  §  1767.17  (b).) 

Items 

1.  Work  of  the  folio%«ring  diaracter  on 
imdeigroimd  conduit: 

a.  Cleaning  ducts,  manholes,  aiul 
sewar  connections. 

b.  Minor  alterations  of  handholes, 
manholes,  or  vaults. 

c  Refastffliing,  repairing,  or  moving 
racks,  ladders,  hangers  in  manholes,  or 
vaults. 

d.  Plugging  and  shelving  or 
replugging  ducts. 

e.  Repairs  to  sewers  and  drains,  walls 
and  floors,  rings  and  covers. 

2.  Woik  of  the  following  character  on 
imdetground  conductOTs  and  devices: 

a.  Repairing  oil  circuit  breakers, 
switches,  cutouts,  and  control  vririag. 

b.  Repairing  grounds. 

c  Regaining  and  reconnecting  cables 
in  manholes,  including  transfer  of 
cables  from  one  duct  to  another. 

d.  Repairing  conductors  and  splioes. 

e.  Repairing  or  moving  junction  boxes 
andpethaads. 

t  Rsfirtproofing  of  cables  and 
repairing  supports. 

g.  Repairing  electrolysis  preventive 
devices  for  cables. 

h.  R^iMng  cable  boediBg  aystems. 

i.  Sun^mg,  tes^,  chsn^, 
purifying,  and  repleni^ii^  inflating 
olL 


J.  Transferring  loads,  switching  and 
reconnecting  circuit,  and  equipment 
for  maintenance  purposes. 

k.  Repairing  line  testing  equipment. 

L  Repairs  to  oil  or  gas  equipment  in 
high-voltage  cable  system  and 
replacement  of  oil  or  gas. 

573    Maintenance  of  Miscellaneous 
Transmission  Plant 

Tliis  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incxnred  in  maintenance  of  owned  or 
leased  plant  which  is  assignable  to 
transmission  operations  and  is  not 
provided  for  elsewhere.  (See  « 1767.17 
(b).) 

DistribirtioB  Expenses 

(Operation) 

580  Operation  Supervision  and 
Engineering 

This  accoimt  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of  the 
operation  of  the  distribution  system. 
Direct  supervision  of  specific  activities, 
such  as  station  operation,  line 
operation,  and  meter  department 
operation  shall  be  charged  to  the 
appropriate  accoimt.  (See  §1767.17  (a).) 

581  Load  Dispatching 

This  accoimt  (the  keeping  of  which  is 
optional  with  the  utility)  shall  include 
the  cost  of  labor,  materials  used,  and 
expenses  incurred  in  load  dispatching 
operations  pertaining  to  the  distribution 
of  electricity. 

Items 
Labor 

1.  Direct  switching. 

2.  Arranging  and  controlling 
claarancas  for  constructian. 
maintenance,  test,  and  emergency 
purposes. 

3.  Controlling  system  volt^es. 

4.  Preparing  qperating  reports. 

5.  Obtaining  reports  on  the  weather 
and  special  events. 

Expenses: 

1.  Communication  service  provided 
for  system  cootrol  purposes. 

2.  System  recordand  report  forms. 

3.  Meals,  traveling,  and  mcidoital 
expenses. 

562    Station  Expenses 

This  account  shaU  include  the  cost  of 
labor,  materials  used,  and  expenses 
inclined  In  the  operation  of  distributien 
substations. 

Items 
Labor 

1.  Supervising  station  operation. 

2.  Adjusting  station  eonqnoent  where 
such  adjustment  prbnaruy  aSects 


performance,  such  as  regulating  the  flow 
of  cooling  water,  adjusting  currant  in 
fields  of  a  machine,  changing  voltage  of 
regulators,  or  rharig^T^g  gtation 
transformer  taps. 

3.  Keeping  station  log  and  records  and 
preparing  reports  on  station  operation. 

4.  Inspecting,  testing,  and  calibrating 
station  equipment  for  the  purpose  of 
checking  its  performance. 

5.  Operating  svntching  and  other 
station  equipment 

6.  Standing  watch,  guarding,  ^n^ 
patrolling  station  and  station  yard. 

7.  Sweeping,  mopping,  and  tidying 
station. 

8.  Care  of  erounds,  including  snow 
removal,  and  grass  cutting. 

Materials  and  Expenses: 

1.  Building  service  expenses. 

2.  Operating,  supplies,  such  as 
lubricants,  commutator  brushes,  water, 
and  rubber  goods. 

3.  Station  meter  and  instrument 
suppUes,  such  as  ink  and  charts 

4.  Station  record  and  report  forms. 

5.  Tool  expense. 

6.  Transportation  expense. 

7.  Meals,  traveling,  and  incidental 
expenses. 

Note:  If  the  utility  owns  storage  battery 
equipment  used  for  tupplyiiig  electricity  to 
customers  In  periods  of  emergency,  the  cost 
of  operating  labor  and  of  supplies,  such  u 
acid,  giovaa,  hydromstart,  thermometars, 
soda,  automatic  call  filkrt,  and  Kdd  proof 
shoe*  shall  be  included  is  this  eccount  If 
significant  in  amount,  a  separate  subdivision 
shall  be  maintained  for  such  expenses. 

583  Overhead  Line  Expenses 

584  Underground  Line  Expenses 
These  accounts  shall  include, 

respectively,  the  co$t  of  labor  materials 
used,  and  expenses  incurred  in  the 
operation  of  overhead  and  undeiground 
distribution  lines. 

Items 

Labor 

1.  Supervising  line  operation. 

2.  Changing  lins  transformer  taps. 

3.  Inspecting  and  testing  lightning 
arresters,  line  circuit  breakers,  switches, 
and  grounds. 

4.  Inspecting  and  testing  li^ie 
transformers  for  the  purpose  of 
determining  load,  temperature,  or 
operation  performance. 

5.  Patrolling  lines. 

6.  Load  tests  and  voltage  surveys  of 
feeders,  circuits,  and  line  transformers. 

7.  Remtrving  line  transformers  and 
voltage  regulators  with  or  without 
replacement. 

8.  Installing  line  transformers  or 
vtdtage  regulators  with  or  widiout 
dxaiigB  in  capacity  provided  diat  the 
cost  of  first  installation  of  these  items  is 
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included  in  Account  368,  Line 
Transformers. 

9.  Voltage  surveys,  either  routine  or 
upon  request  of  customers,  including 
voltage  tests  at  customer's  main  switch. 

10.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
operation  purposes. 

11.  Electrolysis  surveys. 

12.  Inspecting  and  adjusting  line 
testing  equipment. 

Materials  and  Expenses: 

1.  Tool  expense. 

2.  Transportation  expense. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Operating  supplies,  such  as 
instrument  charts,  and  rubber  goods. 

585  Street  Lighting  and  Signal  System 
Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in:  (1)  The  operation  of  street 
lighting  and  signal  system  plant  which 
is  owned  or  leased  by  the  utility;  and  (2) 
the  operation  and  maintenance  of  such 
plant  owned  by  customers  where  such 
work  is  done  regularly  as  a  part  of  the 
street  lighting  and  signal  system  service. 

Items 
Labor: 

1.  Supervising  street  lighting  and 
signal  systems  operation. 

2.  Replacing  lamps  and  incidental 
cleaning  of  glassware  and  fixtures  in 
connection  therewith. 

3.  Routine  patrolling  for  lamp  outages, 
extraneous  nuisances,  or 
encroachments. 

4.  Testing  lines  and  equipment 
including  voltage  and  ciirrent 
measxirement 

5.  Winding  and  Inspection  of  time 
switch  and  other  controls. 

Materials  and  Expenses: 

1.  Street  lamp  renewals. 

2.  Transportation  and  tool  expense. 

3.  Meals,  traveling,  and  incidental 
expenses. 

586  Meter  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  operation  of  customer 
meters  and  associated  equipment. 

Items 

Labor: 

1.  Supervising  meter  operation. 

2.  Qerical  work  on  meter  history  and 
associated  eq\iipment  record  cards,  test 
cards,  and  reports. 

3.  Disconnecting  and  reconnecting, 
removing  and  reinstalling,  sealing  and 
imsealing  meters  and  other  metering 
equipment  in  Connection  with  initiating 


or  terminating  services  including  the 
cost  of  obtaining  meter  readings,  if 
incidental  to  such  operation. 

4.  Consolidating  meter  installations 
due  to  elimination  of  separate  meters  for 
different  rates  of  service. 

5.  Changing  or  relocating  meters, 
instrument  transformers,  time  switches, 
and  other  metering  equipment 

6.  Resetting  time  controls,  checking 
operation  of  demand  meters  and  other 
metering  equipment,  when  done  as  an 
independent  operation. 

7.  Inspecting  and  adjusting  meter 
testing  equipment 

8.  Inspecting  and  testing  meters, 
instrument  transformers,  time  switches, 
and  other  metering  equipment  on 
premises  or  in  shops  excluding 
inspecting  and  testing  incidental  to 
maiatenance. 

Materials  and  Expenses: 

1.  Meter  seals  and  miscellaneous 
meter  supplies. 

2.  Transportation  expenses. 

3.  Meals,  traveling,  and  incidental 
expenses. 

4.  Tool  expenses. 

Note:  The  cost  of  the  first  setting  and 
testing  of  a  meter  is  chargeable  to  utlUty 
plant.  Account  370,  Meters. 

587    Customer  Installations  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incuired  in  work  on  customer 
installations  in  inspecting  premises  and 
in  rendering  services  to  customers  of  the 
nature  of  those  indicated  by  the  list  of 
items  hereimder. 

Items 
Labor: 

1.  Supervising  customer  installations 
work. 

2.  Inspecting  premises,  including  the 
check  of  wiring  for  code  compliance. 

3.  Investigating,  locating,  and  clearing 
groimds  on  customers'  wiring. 

4.  Investigating  service  complaints, 
including  load  tests  of  motors  and 
lifting  and  power  circuits  on 
ctistomers'  premises;  field  investigations 
of  complaints  on  bills  or  of  voltage. 

5.  Installing,  removing,  renewing,  and 
changing  lamps  and  fuses. 

6.  Radio,  television,  and  similar 
interference  work  including  erection  of 
new  aerials  on  customers'  premises  and 
patrolling  of  lines,  testing  of  lightning 
arresters,  inspection  of  pole  hardware, 
and  examination  on  or  off  premises  of 
customers'  appliances,  wiring,  or 
equipment  to  locate  cause  of 
interference. 

7.  Installing,  connecting,  reinstalling, 
or  removing  leased  property  on 
customers'  premises. 


8.  Testing,  adjusting,  and  repairing 
customers'  fixtures  and  appliances  in 
the  shop  or  on  premises. 

9.  Cost  of  changing  ciistomers' 
equipment  due  to  changes  in  service 
characteristics. 

10.  Investigation  of  current  diversion 
including  setting  and  removal  of  check 
meters  and  securing  special  readings 
thereon;  special  calls  by  employees  in 
connection  with  discovery  and 
settlement  of  current  diversion;  changes 
in  customer  wiring;  and  any  other  labor 
cost  identifiable  as  caused  by  current 
diversion. 

Materials  and  Expenses: 

1.  Lamp  and  fuse  renewals. 

2.  Materials  used  in  servicing 
customers'  fixtures,  appliances,  and 
equipment 

3.  Power,  light,  heat  telephone,  and 
other  expenses  of  the  appliance  repair 
department 

4.  Tool  expense. 

5.  Transportation  expense,  including 
pickup  and  delivery  charges. 

6.  Meals,  traveling,  and  incidental 
expenses. 

7.  Rewards  paid  for  discovery  of 
current  diversion. 

Note  A:  Amounts  billed  customers  fat  any 
work,  the  cost  of  which  is  cliarged  to  this 
account,  shall  be  credited  to  this  account 
Any  excess  over  costs  resulting  therefrom, 
shidl  be  transferred  to  Accoimt  451, 
Miscellaneous  Service  Revenues. 

Note  B:  Do  not  Include  in  this  account 
expenses  incurred  in  connection  with 
merchandising.  )obbing,  and  contract  vrorL 

588    Miscellaneous  Distribution 
Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  distribution  system 
operation  not  provided  for  elsewhere. 

Items 
Labor: 

1.  General  records  of  physical 
characteristics  of  lines  and  substations, 
such  as  capacities. 

2.  (kound  resistance  records. 

3.  Joint  pole  maps  and  records. 

4.  Distribution  system  voltage  and 
load  records. 

5.  Preparing  maps  and  prints. 

6.  Service  interruption  and  trouble 
records. 

7.  General  clerical  and  stenographic 
work  except  that  chargeable  to  Account 
586,  Meter  Expenses. 

Expenses: 

1.  Operating  records  covering  poles, 
transformers,  manholes,  cables,  and 
other  distribution  bdlities.  Exclude 
meter  records  chargeable  to  Aocoimt 
586,  Meter  Expenses,  and  station 
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records  chargsaWa  to  Account  MZ, 
Station  Expense*,  and  gtores  records 
chargeabk  to  Account  163.  Stores 
Expense  Undistributed. 

2.  Janitor  work  at  distribution  office 
buildings  including  snow  removal  and 
grass  cutting. 

3.  ConmumiLJtion  service. 

4.  Building  service  expoises. 

5.  Miscellaneous  office  supplies  and 
expenses,  printinB  and  stationary,  maps 
and  records,  and  first-aid  supplies. 

6.  Research,  development,  and 
demonstration  expenses. 

589  Rents 

This  account  shall  include  rents  of 
property  of  others  used,  occupied,  or 
operated  in  connection  with  tne 
distribution  system,  including  payments 
to  the  United  States  and  others  for  the 
use  and  occupancy  of  public  lands  and 
reservations  for  distribution  line  rights 
of  way.  (See  §1767.17  (c).) 

(Maintecance) 

590  Maintenance  Supervision  and 
Engineering 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  supervision  and  direction  of 
maintenance  of  the  distribution  system. 
Direct  field  rapervision  of  specific  jobs 
shall  be  charged  to  the  appropriate 
maintenance  account  {See  §  1787.17 

591  Maintenance  of  Structures 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  structures. 
the  book  cost  of  which  is  includible  in 
Account  381.  Structures  and 
Improvements.  (See  §1767.17  (b).) 

592  Maintenance  of  Station  Equipment 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
Incurred  in  maintenance  of  plant,  the 
book  cost  of  which  is  inclu(^ble  in 
Account  362,  Station  Equipment  and 
Account  363,  Storage  Battery 
Equipment  (See  $  1767.17  (b).) 

593  Maintenance  of  Overiiead  Lines 
This  account  shall  include  the  cost  of 

labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of 
overhead  distribution  line  facilities,  the 
book  cost  of  which  is  includible  In 
Account  364,  Poles,  Towers  and 
Fixtures;  Account  385,  Overiiead 
Conductors  and  Devices;  and  Account 
389.  Services.  (See  S  1787.17  (b).) 

Items 


1.  Work  of  the  following  cheacter  on 
poles,  towers,  and  fixtures: 


a.  Installing  additional  clamps  or 
removing  clamps  or  strain  tnsulatore  on 
guvs  in  place. 

b.  Moving  line  or  guy  pole  in 
relocation  of  pole  or  section  of  line. 

c.  Painting  poles,  towers,  crossarms, 
or  pole  extensions. 

d.  Read^ting  and  rhanging  position 
of  guys  or  braces. 

e.  Realigning  and  straightening  poles, 
crossarms,  braces,  pins,  rada,  brackets, 
and  other  pole  fixtures. 

f.  Reconditioning  reclaimed  pole 
fixtures. 

g.  Relocating  crossarms,  racks, 
brackets,  and  other  fixtures  on  poles. 

h.  Repairii^  pole  supported  platform. 

1.  Repairs  1^  others  to  jointly  owned 
poles. 

j.  Shaving,  cutting  rot  or  treating 
poles  or  crossarms  in  use  or  salvaged  for 
reuse. 

k.  Stubbing  poles  already  in  service. 

L  Supporting  conductors, 
transformers,  and  other  fixtures  and 
transferring  them  to  new  poles  during 
pole  replacements. 

m.  Maintaining  pole  signs,  stencils, 
and  tags. 

2.  Work  of  the  following  character  on 
overhead  conductors  and  devices: 

a.  Overhauling  and  repairing  line 
cutouts,  line  switches,  1^  Imakers, 
and  capadtor  installations. 

b.  Cleaning  insulators  end  bushings, 
c  Refusing  line  cutouts. 

d.  Repairing  line  <^  circuit  breakors 
and  associated  rekys  and  control 
wiring. 

e.  Repairing  grounds. 

t  Resagging,  ret3ring,  or  rearranging 
position  or  spadna  of  conductors. 

g.  Standing  by  pnones,  going  to  calls, 
cutting  faulty  lines  clear,  or  similar 
activities  at  times  of  emergency. 

h.  Sampling,  testbig,  dianging, 
purifying,  and  replenishing  insulatiug 
oil. 

i.  Transferring  loads,  switching,  and 
reconnecting  circuits  and  equipment  for 
maintenance  purposes. 

j.  Repairing  line  testing  equipment 

L  Trimming  trees  and  clearing  brush. 

I.  Chemical  treatment  of  right-of-way 
area  when  occurring  subsequent  to 
construction  of  line. 

3.  Work  of  the  following  character  on 
overhead  services: 

a.  Moving  position  of  service  either  on 
pole  or  on  "'ptomera'  premises. 

b.  Pulling  slack  in  service  wire. 
c  Retying  service  wire. 

d  Remstening  or  HgVitnning  service 
bracket 

5*4    MalnieBeBoe  <^Un<len(round 
Lines 

This  account  ahall  Include  the  cost  of 
labor,  materials  used,  and  expenses 


incurred  in  the  maintenance  of 
underground  distribution  line  facilities, 
the  book  cost  of  which  is  includible  in 
Account  366.  Underground  Conduit; 
Account  367,  Underground  Conductors 
and  Devices;  and  Accoxmt  369,  Services 
(See  §1767.17  (b).) 

Items 

1.  WorifL  of  tiie  following  character  on 
underground  conduit: 

a.  Qeaning  ducts,  manholes,  and 
sewer  connections. 

b.  Moving  or  changing  position  of 
conduit  or  pipe. 

c.  Minor  alterations  of  handholes. 
manholes,  or  vaults. 

d.  Refastening,  repairing,  or  moving 
racks,  ladders,  or  hangers  In  manholes 
or  vaults. 

e.  Plugging  and  shelving  ducts. 

f.  Repaus  to  sewers,  drains,  walls,  and 
floors,  rings,  and  covers. 

2.  Work  of  the  following  character  on 
undergroimd  conductors  and  devices: 

a.  Repairing  circuit  breakers, 
switches,  cutouts,  network  protectors, 
and  associated  relays  and  control 
wiring. 

b.  Repairing  grounds. 

c  Retraining  and  reconnecti^  cables 
in  manholes  including  transfer  of  cables 
from  one  duct  to  another. 

d  Repairing  conductors  and  splices. 

e.  Repairing  or  moving  junction  boxes 
and  potheads. 

t  Refireproofing  cables  and  repairing 
supports. 

g.  Repairing  electrolysis  preventive 
devices  for  cu>les. 

h.  Repairing  cable  bonding  systems. 

1.  Sampling,  testing,  rhnngir^ 
purifying,  and  replenishing  insulating 
oil. 

j.  Transferring  loads,  switching  and 
reconnecting  circuits  and  equipment  for 
maintenance  purposes. 

k.  Repairing  line  testing  equipment 

1.  Repairing  oil  or  gas  eqiiipment  in 
high  voltage  cable  systems  and 
replacement  of  oil  or  gas. 

3.  Work  of  the  following  character  on 
undergroimd  services: 

a.  Cleaning  ducts. 

b.  Repairing  any  undergroimd  service 
plant 

595    Maintenance  of  Line  Ttaasformen 
This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  mstribution 
line  transformers,  the  book  cost  of 
v^ch  is  includible  in  Account  368. 
Line  Transfonners.  (See  §  1767,17  (b)  J 

598    Maintenance  of  Street  I-<ghring 
and  Signal  Systems 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
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incurred  in  maintenance  of  plant,  the 
book  cost  of  which  is  inclucuble  in 
Account  373,  Street  Lighting  and  Signal 
Systems.  (See  S  1767.17  (b).) 

597  Maintenance  of  Meters 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  the  maintenance  of  meters 
and  meter  testing  eouipment,  the  book 
cost  of  which  is  incluoible  in  Account 
370,  Meters,  and  Account  395, 
Laboratory  Equipment,  respectively. 
(Sees  1767.17(b).) 

598  Maintenance  of  Miscellaneous 
Distribution  Plant 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  maintenance  of  plant,  the 
book  cost  of  which  is  includible  in 
Accounts  371,  Installations  on 
Customers'  Premises,  and  Account  372, 
Leased  P*roperty  on  Customers' 
Premises,  and  any  other  plant  the 
maintenance  of  which  is  assignable  to 
the  distribution  function  and  is  not 

Provided  for  elsewhere.  (See  S  1767.17 
)).) 

Items 

1.  Work  of  similar  natiu^  to  that  listed 
in  other  distribution  maintenance 
accounts. 

2.  Maintenance  of  office  furniture  and 
equipment  used  by  distribution  system 
department. 


1 1 767.28    Cuetonwr  accounts  expeni 

The  customer  accounts  expense 
accounts  identified  in  this  section  shall 
be  used  by  all  REA  borrowers. 

Cintonur  Accounts  Exp«iis«« 

(Operation) 

901  Supervision 

902  Meter  Reading  Expenses 

903  Customer  Records  and  Collection 
Expenses 

904  Uncollectible  Accounts 

905  Miscellaneous  Customer  Accounts 
Expenses 

Customer  Accounts  Expenses 

(Operation) 

901  Supervision 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  direction  and  suoervision  of 
customer  accounting  and  collecting 
activities.  Direct  supervision  of  a 
specific  activity  shall  be  charged  to 
Account  902,  Meter  Reading  Expenses, 
or  Account  903,  Customer  Records  and 
Collection  Expenses,  as  appropriate. 
(See  1767.17  (a).) 

902  Meter  Reading  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  iised,  and  expenses 


inctirred  in  reading  customer  meters, 
and  determining  consiunption  when 
performed  by  employees  engaged  in 
reading  meters. 

Items 

Labor: 

1.  Addressing  forms  for  obtaining 
meter  readings  by  mail. 

2.  Changing  and  collecting  meter 
charts  used  for  billing  piuposes. 

3.  Inspecting  time  clocks  and 
checking  seals  when  performed  by 
meter  readers  and  the  work  represents  a 
minor  activity  Incidental  to  regular 
meter  reading  routine. 

4.  Reading  meters,  including  demand 
meters,  and  obtaining  load  information 
for  billing  purposes.  Exclude  and  charge 
to  Account  586,  Meter  Expenses,  or  to 
Account  903,  Customer  Records  and 
Collection  Expenses,  as  applicable,  the 
cost  of  obtaining  meter  readings,  first 
and  final,  if  incidental  to  the  operation 
of  removing  or  resetting,  sealing  or 
locking,  and  disconnecting  or 
reconnecting  meters. 

5.  Computing  consumption  Gram 
meter  reader's  book  or  from  reports  by 
mail  when  done  by  employees  engaged 
in  reading  meters. 

6.  Collecting  from  prepayment  meters 
when  incidental  to  meter  reading. 

7.  Maintaining  record  of  customers' 
keys. 

8.  Computing  estimated  or  average 
consumption  when  performed  by 
employees  engaged  in  reading  meters. 

Materials  and  Expenses: 

1.  Badges,  lamps,  and  uniforms. 

2.  Demand  chuts.  meter  books  and 
binders  and  forms  for  recording 
readings,  but  not  the  cost  of  preparation. 

3.  Postage  and  supplies  used  in 
obtaining  meter  readings  my  mail. 

4.  Transportation^  meals,  and 
incidental  expenses. 

903  Customer  Records  and  Collection 
Expenses 

This  account  shall  Include  the  cost  of 
labor,  materials  used,  and  expenses 
inciured  in  work  on  customer 
applications,  contracts,  orders,  credit 
investigations,  billing  and  accoxmting, 
collections  and  complaints. 

Items 

Labor 

1.  Receiving,  preparing,  recording, 
and  handling  routine  orders  for  service, 
disconnections,  transfers  or  meter  tests 
initiated  by  the  customer,  excluding  the 
cost  of  carrying  out  such  orders,  which 
is  chargeable  to  the  account  appropriate 
for  the  work  called  for  by  such  orders. 

2.  Investigations  of  customers'  credit 
and  keeping  of  records  pertaining 


thereto,  including  records  of 
uncollectible  accounts  written  off. 

3.  Receiving,  refunding,  or  applying 
customer  deposits  and  maintaining 
customer  deposit,  line  extension,  and 
other  miscellaneous  records. 

4.  Checking  consumption  shown  by 
meter  readers'  reports  where  incidental 
to  preparation  of  billing  date. 

5.  Preparing  address  plates  and 
addressing  bills  and  delinquent  notices. 

6.  Preparing  billing  data. 

7.  Operating  billing  and  bookkeeping 
machines. 

8.  Verifying  billing  records  Mrith 
contracts  or  rate  schedules. 

9.  Preparing  bills  for  delivery  and 
mailing  or  delivering  bills. 

10.  Collecting  revenues,  including 
collection  from  prepayment  meters, 
unless  incidental  to  meter-reading 
operations. 

11.  Balancing  collections,  preparing 
collections  for  deposit,  and  preparing 
cash  reports. 

12.  Posting  collections  and  other 
credits  or  charges  to  customer  accounts 
and  extending  luipaid  balances. 

13.  Balancing  customer  accounts  and 
controls. 

14.  Preparing,  mailing,  or  delivering 
delinquent  notices  and  preparing 
reports  of  delinquent  accounts. 

15.  Final  meter  reading  of  delinquent 
accoimts  when  done  by  collectors 
incidental  to  regular  activities. 

16.  Disconnecting  and  reconnecting 
service  because  of  nonpayment  bills. 

17.  Receiving,  recording,  and 
handling  of  inquiries,  complaints,  and 
requests  for  investigations  from 
customers,  including  preparation  of 
necessary  orders,  but  excluding  the  cost 
of  carrying  out  such  orders,  which  is 
chargeable  to  the  account  appropriate 
for  the  work  caUed  for  by  such  orders. 

18.  Statistical  and  tabulating  work  on 
customer  accounts  and  revenues,  but 
not  including  special  analyses  for  sales 
department,  rate  department,  or  other 
general  purposes,  iinless  incidental  to 
regular  customer  accounting  routines. 

19.  Preparing  and  periodically 
rewriting  meter  reading  sheets. 

20.  Determining  consumption  and 
computing  estimated  or  average 
consumption  when  performed  by 
employees  other  than  those  engaged  in 
reading  meters. 

Materials  and  Expenses: 

1.  Address  plates  and  supplies. 

2.  Cash  overages  and  shortases. 

3.  Commissions  or  fiaes  to  others  for 
collecting. 

4.  Payments  to  credit  organizations  for 
investigations  and  reports. 

5.  Postage. 

6.  Tran^>ortation  expenses,  including 
transportadon  of  customer  bills  and 
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meter  books  under  centralized  billing 
procedures. 

7.  Transportation,  meals,  and 
incidental  expenses. 

8.  Bank  charges,  exchange,  and  other 
fees  btt  cashing  and  depositing 
ciistcnners'  checks. 

9.  Forms  for  recording  orders  for 
services,  or  removals. 

10.  Rent  of  mechanical  equipment. 
Note:  The  cort  of  work  on  meter  history 

and  meter  location  record*  is  chai^eable  to 
Account  586,  Meter  Expenses. 

904  Uncollectible  Accounts 

This  amount  shall  be  charged  with 
amounts  sufficient  to  provide  for  losses 
from  uncollectible  utility  revenues. 
Concurrent  credits  shall  be  made  to 
Account  144.  Accumulated  Provision 
for  UQCollectible  Accounts— Credit. 
Losses  from  uncollectible  accounts  shall 
be  charged  to  Account  144. 

905  Miscellaneous  Customer  Accounts 
Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  not  provided  for  in  other 
accounts. 

Items 

Labor: 

1.  General  clerical  and  stenographic 
work. 

2.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Communication  service. 

2.  Miscellaneous  office  supplies  and 
expenses  and  stationery  and  printing 
other  than  those  specifically  provided 
for  in  Account  902  and  Account  903. 

11767^    CiMtonMr  Mfvioe  and 
InformetiorMl  •xpwMM. 

The  customer  service  and 
informational  expense  accounts 
identified  in  this  section  shall  be  used 
by  all  REA  borrowers. 

Cuatomar  Serrlca  and  Infonnatioul 
EaqMOMS 

(Operation) 

907    Supervision 

008    Castomer  Assistance  Expenses 

909  Inibnnational  and  Instructional 
AdTertising  Expenses 

910  Miscellaneous  Customer  Servrice  and 
Informational  Expenses 

Customer  Service  and  Informational 
Expei 
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(Operation) 

907    Supervision 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  direction  and  supervision  of 
customer  service  activities,  the  object  of 
which  is  to  encourage  safe,  efficient, 


and  economical  use  of  the  utility's 
service.  Direct  supervision  of  a  specific 
activity  within  customer  service  and 
informational  expense  classification 
shall  be  charged  to  the  account  wherein 
the  costs  of  such  activity  are  included. 
(Sees  1767.17  (a).) 

908    Customer  Assistance  Expenses 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
inciiired  in  providing  instructions  or 
assistance  to  customers,  the  object  of 
which  is  to  encourage  safe,  efficient. 
and  economical  use  of  the  utility's 
service. 

Items 
Labor 

1.  Direct  supervision  of  department. 

2.  Processing  customer  Inquiries 
relating  to  the  proper  use  of  electric 
equipment,  the  replacement  of  such 
equipment,  and  information  related  to 
such  eauipment 

3.  Aavica  directed  to  customers  as  to 
how  they  may  achieve  the  most  efficient 
and  safest  use  of  electric  equipment. 

4.  Demonstrations,  exhibits,  lectures, 
and  other  programs  designed  to  instruct 
customers  in  the  safe,  economical,  or 
efficient  use  of  electric  service,  and/or 
oriented  toward  conservation  of  energy. 

5.  Engineering  and  technical  advice  to 
customers,  the  object  of  which  is  to 
promote  safe,  efficient,  and  economical 
use  of  the  utility's  service. 

Materials  and  Expenses: 

1.  Supplies  and  expenses  pertaining 
to  demonstrations,  exhibits,  lectxires, 
and  other  programs. 

2.  Loss  in  value  on  equipment  and 
appliances  used  for  customer  assistance 
programs. 

3.  Office  supplies  and  expenses. 

4.  Transportation,  meals,  and 
incidental  expenses. 

Note:  Do  not  Include  in  this  account 
expenses  that  are  provided  for  elsewhere, 
such  as  Accounu  416,  Costs  and  Expenses  of 
Merchandising,  Jobbing,  and  Contract  Wcwk; 
587,  Customer  Installations  Expenses;  and 
912,  Demonstrating  and  Selling  Expenses. 

909    Informational  and  Instructional 
Advertising  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  activities  which  primarily 
convey  information  as  to  what  the 
utility  urges  or  suggests  customers 
should  do  in  utilizing  electric  service  to 
protect  health  and  safety,  to  encourage 
environmental  protection,  to  utilize 
their  electric  equipment  safely  and 
economically,  or  to  conserve  electric 
energy. 

Items 
Labor: 


1.  Direct  supervision  of  information 
activities. 

2.  Preparing  informational  materials 
for  newspapers,  periodicals,  and 
billboards  and  preparing  and 
conducting  informational  motion 
pictures,  radio  and  television  programs. 

3.  Preparing  informational  booklets 
and  bulletins  used  in  direct  mailings. 

4.  Preparing  informational  window 
and  other  displays. 

5.  Employing  agencies,  selecting 
media,  and  conducting  negotiations  in 
connection  with  the  placement  and 
subject  matter  of  information  programs. 

Materials  and  Expenses: 

1.  Use  of  newspapers,  periodicals, 
billboards,  and  radio  for  informational 
purposes. 

2.  Postage  on  direct  mailings  to 
customers  exclusive  of  postage  related 
to  billings. 

3.  Printing  of  informational  booklets, 
dodgers,  and  bulletins. 

4.  Supplies  and  expenses  in  preparing 
informational  materials  by  the  utility. 

5.  Office  supplies  and  expenses. 

Note  A:  Exclude  from  this  account  and 
charge  to  Account  930.2,  Miscellaneous 
General  Expenses,  the  cost  of  publicaUon  of 
stockholder  reports,  dividend  notices,  bond 
redemption  notices,  financial  statements,  and 
other  notices  of  a  general  corporate  character. 
Also  exclude  all  expenses  of  a  promotional. 
Institutional,  goodwill,  or  political  nature, 
which  are  includible  in  such  accounts  as  913. 
Advertising  Expenses;  930.1,  General 
Advertising  Expenses;  and  426.4. 
Expenditures  for  Certain  Qvic,  Political  and 
Related  Activities. 

Note  B:  Entries  relating  to  Informational 
advertising  Included  In  Qiis  account  shall 
contain  or  refer  to  supporting  documents 
which  Identify  the  specific  advertising 
message.  If  references  are  used,  copies  of  the 
advertising  message  shall  be  readily 
available. 

910    Miscellaneous  Customer  Service 
and  Informational  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  connection  with  c\istomer 
service  and  informational  activities 
which  are  not  includible  In  other 
customer  information  expense  accounts. 

Aems 
Labor: 

1.  General  clerical  and  stenographic 
work  not  assigned  to  specific  customer 
service  and  informational  programs. 

2.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Commiinication  service. 

2.  Printing,  postage,  and  office 
supplies  expenses. 
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11767^    8ai«s  wpcnaM. 

The  sales  expense  accoimts  identified 
in  this  section  di&ll  be  used  by  aU  REA 
borrowers. 

Salas  EjqMDtM 

(Operation) 

911  Supervision 

912  Demonstrating  and  Selling  Expenses 

913  AdvOTtisicg  Expenses 

91S    Miscellaneous  Sales  Expenses 

Sales  Expense* 
(Operation) 

911  Supervision 

This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in  the 
general  direction  and  supervision  of 
sales  activities,  except  merchandising. 
Direct  supervision  of  a  specific  activity, 
such  as  demonstrating,  selling,  or 
advertising  shell  be  charged  to  the 
account  wherein  the  costs  of  such 
activity  are  included.  (See  §  1767.17  (a).) 

912  Demonstrating  and  Selling 
Expenses 

This  account  shall  Include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  promotional,  demonstrating, 
and  selling  activities,  except  by 
merchandising,  the  object  of  which  is  to 
promote  or  retain  the  use  of  utihty 
services  by  present  and  prospective 
customers. 

Asms 
Labor 

1.  Demonstrating  usee  of  utility 
services. 

2.  Conducting  cooking  schools, 
preparing  recipes,  and  related  home 
service  activities. 

3.  Exhibitions,  displays,  lectures,  and 
other  programs  designed  to  promote  use 
of  utility  services. 

4.  Experimental  and  development 
work  in  connection  with  new  and 
improved  appUancee  and  equipment, 
prior  to  general  public  acceptance. 

5.  Sohdtation  of  new  customers  or  of 
additional  business  from  old  customers, 
including  commissions  paid  employees. 

6.  Engineering  and  technical  advice  to 
present  or  prospective  customers  in 
connection  with  promoting  or  retaining 
the  use  of  utility  services. 

7.  Special  customer  canvasses  when 
their  primary  purpose  is  the  retention  of 
business  or  \he  promotion  of  new 
business. 

Materials  and  Expenses: 

1.  Supplies  and  expenses  pertaining 
to  demonstration,  experimental,  and 
development  activities. 
.  2.  Booth  and  temporary  space  rental. 

3.  Loss  in  value  on  equipment  and 
appliances  used  for  demonstration 
purposes. 


4.  Transportation,  meals,  and 
Incidental  expenses. 

913    Advertising  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  advertising  designed  to 
promote  or  retain  the  use  of  utility 
service,  except  advertising  the  sale  of 
merchandise  by  the  utility. 

Items 

Labor. 

1.  Direct  supervision  of  department 

2.  Preparing  advertising  material  for 
newspapers,  periodicals,  and  billboards, 
and  preparing  and  conducting  motion 
pictures,  radio,  and  television  programs. 

3.  Preparing  booklets  and  bmletms 
used  in  direct  mail  advertising. 

4.  Preparing  window  and  other 
displays. 

5.  clerical  and  stenographic  work. 

6.  Investigating  advartismg  agencies 
and  media  and  conducting  negotiations 
In  connection  with  the  placement  and 
subject  matter  of  sales  aidvertising. 

Materials  and  Exp0nses: 

1.  Advertising  in  newspapers, 
periodicals,  bilmoards,  and  radio  for 
sales  promotion  purposes,  but  not 
including  institutional  or  goodwill 
advertising  includible  in  Account  930.1, 
General  Advertising  Expenses. 

2.  Materials  and  services  given  as 
prizes  or  otherwise  In  coimection  with 
dvic  lighting  contests,  mnntng,  or 
cooking  contests,  and  bazaars  in  order  to 
publicize  and  promote  the  use  of  utility 
services. 

3.  Fees  and  expenses  of  advertising 
agencies  and  commercial  artists. 

4.  Novelties  for  general  distribution. 

5.  Postage  on  direct  mail  advertL«(ing. 

6.  Premiums  distributed  generally, 
such  as  recipe  books  when  not  oSiared 
as  inducement  to  purchase  appliances. 

7.  Printing  booklets,  dodgers,  and 
bulletins. 

8.  Supplies  and  expenses  in  preparing 
advertising  material 

9.  Office  supplies  and  expenses. 

Note  A:  The  cost  of  advertlsoiaents  which 
set  fcRth  the  vahie  or  advantages  of  utility 
service  without  reference  to  specific 
appliances,  or.  If  reference  is  made  to 
appliances,  Invites  the  reader  to  purchase 
appliances  from  his  dealer  or  refer  to 
appliances  not  carried  tor  sale  by  the  utility, 
shall  be  considered  Sbles  promotion 
advertising  and  chuged  to  this  acccxmt 
However,  advertisements  which  are  limited 
to  specific  makes  of  appliances  sold  by  the 
utihty  and  price  and  tanns,  tbereot  without 
referring  to  the  vahie  or  advantages  of  utihty 
service,  shall  be  oonsideied  as  merchandise 
advertising  and  the  cost  shall  be  charged  to 
Costs  and  Expenses  of  Merchandising, 
Jobbing  and  Qmtract  Work,  Account  416. 

NoU  B:  Advertisements  which 
substantially  mention  or  refer  to  the  vahie  or 


advantages  of  utility  service,  together  with 
specific  reference  to  makes  of  appliance  sold 
by  the  utility  and  the  price,  and  terms, 
thereof,  and  designed  far  the  )oint  purpose  of 
increasing  tlie  use  of  utility  service  and  the 
sales  of  appliances,  shall  be  considered  u  a 
combination  advertisement  and  the  costs 
shall  be  distributed  between  this  account  and 
Account  418  on  the  basis  of  space,  time,  or 
other  proportional  factors. 

Not*  C:  Exclude  from  this  account  and 
charge  to  Account  830,2,  Miscellaneotu 
General  Expenses,  the  cost  of  publication  of 
stockholder  reports,  dividend  notices,  bond 
redemption  notices,  financial  statements,  and 
other  notices  of  a  general  corporate  character. 
Also  exclude  all  Institutional  or  goodwill 
advertising.  (See  Account  930.1,  General 
Advertising  Expenses.) 

916    Miscellaneous  Sales  Expenses 

This  accoimt  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  coimection  with  sales 
activities,  except  merchandising,  which 
are  not  includible  in  other  sales  expeaae 
accounts. 

Items 

Labor 

1.  General  clerical  and  stenographic 
work  not  assigned  to  specific  func^ons. 

2.  Special  analysis  of  customer 
accounts  and  other  statistical  work  for 
sales  ptirposes  not  a  part  of  the  regolai 
customer  accounting  and  billing 
routine. 

3.  Miscellaneous  labor. 
Materials  and  Expenses: 

1.  Communication  service. 

2.  Printing,  postage,  office  supplies, 
and  expenses  applicable  to  sales 
activities,  except  those  chargeebls  to 
Account  913,  Advertising  Expenses. 

11767.31    AdmlnletratTve  and  general 
expenses. 

The  administrative  and  genmal 
expense  accounts  identified  in  this 
section  shall  be  used  by  all  REA 
borrowers. 

Administrative  and  General 

(Operation) 


Administrative  and  General  Salaries 
Office  Supplies  and  Expenses 
Administrative  Expenses  Trassfsned— 
Credit 
Outside  Services  Employed 
Property  Insurance 
Inftiries  and  Damages 
Employee  Pensions  and  Benefits 
Francliise  Req\iirements 
Regulatory  Commission  Expenses 
Duplicate  Charges— Crvdlt 
Gsneral  Advutising  B]q>aDses 


920 
921 
922 

923 

924 

925 

926 

927 

928 

929 

930.1 

930.2    Miscellaneous  General  Expenses 

931    Rents 

(Maintenance) 

935    Maintenance  of  General  Plant 
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AdministratiTe  and  General 
(Operation) 

920  Administrative  and  General 
Salaries 

A.  This  account  shall  include  the 
compensation  (salaries,  bonuses;  and 
other  consideration  for  services,  but  not 
including  directors'  fees)  of  officers, 
executives,  and  other  employees  of  the 
utility  properly  chargeable  to  utiUty 
operations  and  not  chargeable  directly 
to  a  particular  operatine  function. 

B.  This  account  may  be  subdivided  in 
accordance  with  a  classification 
appropriate  to  the  departmental  or  other 
functional  organization  of  the  utility. 

921  Office  Supplies  and  Expenses 

A.  This  account  shall  include  office 
supplies  and  expenses  incurred  in 
connection  with  the  general 
administration  of  the  utility's  operations 
which  are  assignable  to  specific 
administrative  or  general  departments 
and  are  not  specifically  provided  for  in 
other  accounts.  This  indudes  the 
expenses  of  the  various  administrative 
and  general  departments,  the  salaries 
and  wages  of  which  are  includible  in 
Account  920. 

B.  This  account  may  be  subdivided  in 
accordance  with  a  classification 
appropriate  to  the  departmental  or  other 
functional  organization  of  die  utility. 

Note:  Office  expenses  which  are  clearly 
applicable  to  any  category  of  operating 
expenses  other  than  the  administrative  and 
general  category  shall  be  hicluded  In  the 
appropriate  account  In  such  category. 
Further,  general  expenses  which  apply  to  the 
utility  as  a  whole  rather  than  to  a  particular 
administrative  function,  shall  be  included  In 
Account  930.2,  Miscellaneous  General 
Expenses. 

Items 

1.  Automobile  service,  including 
charges  through  clearing  accoimt. 

2.  Bank  messenger  and  service 
charges. 

3.  Books,  periodicals,  bulletins,  and 
subscriptions  to  newspapers, 
newsletters,  and  tax  services. 

4.  Building  service  expenses  for 
customer  accounts,  sales,  and 
administrative  and  general  purposes. 

5.  Communication  service  expenses. 

6.  Cost  of  individual  items  ofoffice 
eouipment  used  by  general  departments 
which  are  of  small  value  or  short  life. 

7.  Membership  fees  and  dues  in  trade, 
technical,  and  professional  associations 
paid  by  a  utility  for  employees. 
(Company  memberships  are  includible 
in  Account  930.2.) 

8.  Office  supplies  and  expenses. 

9.  Payment  of  court  costs,  witness 
fees,  and  other  expenses  of  legal 
department 


10.  Postage,  printing,  and  stationery. 

11.  Meals,  traveling,  and  incidental 
expenses. 

922  Administrative  Expenses 
Transferred— Credit 

This  account  shall  be  credited  with 
administrative  expenses  recorded  in 
Accoimt  920  and  Account  921  which 
are  transferred  to  construction  costs  or 
to  nonutility  accounts.  (See  S  1767.16 

923  Outside  Services  Employed 

A.  This  accoimt  shall  include  the  fees 
and  expenses  of  professional 
consultants  and  others  for  general 
services  which  are  not  applicable  to  a 
particular  operating  function  or  other 
accounts.  It  shall  include  also  the  pay 
and  expenses  of  persons  engaged  for  a 
special  or  temporary  administrative  or 
general  purpose  in  circumstances  where 
the  person  so  engaged  is  not  considered 
as  an  employee  of  the  utility. 

B.  This  account  shall  be  so 
maintained  as  to  permit  ready 
summarization  according  to  the  nature 
of  service  and  the  person  furnishing  the 
same. 

Items 

1.  Fees,  pay.  and  expenses  of 
accountants  and  auditors,  actuaries, 
appraisers,  attorneys,  engineering 
consultants,  management  consultants, 
negotiators,  public  relations  coxmsel. 
and  tax  consultants. 

2.  Sup«vision  fees  and  expenses  paid 
under  contracts  for  general  management 
services. 

Note:  Do  not  hiclude  Inspection  and 
brokerage  fees  and  commissions  chargeable 
to  other  accounts  or  fees  and  expenses  In 
connection  with  security  Issues  which  are 
includible  In  the  expenses  of  issuing 
securities. 

924    Property  Insurance 

A.  This  accoimt  shall  include  the  cost 
of  insurance  or  reserve  accruals  to 
protect  the  utility  against  losses  and 
damages  to  owned  or  leased  property 
used  in  its  utility  operations.  It  shall 
also  include  the  cost  of  labor  and  related 
supplies  and  expenses  incurred  in 
property  insurance  activities. 

B.  Recoveries  from  insurance 
companies  or  others  for  property 
damages  shall  be  credited  to  the  account 
chareed  with  the  cost  of  the  damage.  If 
the  damaged  oroperty  has  been  retired. 
the  credit  shall  be  to  the  appropriate 
account  for  accumulated  provision  for 
depredatian. 

C.  Records  shall  be  kept  so  as  to  show 
the  amount  of  coverage  for  each  class  of 
insurance  carried,  the  property  covered, 
and  the  applicable  premiums.  Any 


dividends  distributed  by  mutual 
insurance  companies  shall  be  credited 
to  the  accounts  to  which  the  insurance 
premiums  were  charged. 

Items 

1.  Premiums  payable  to  insurance 
companies  for  fire,  storm,  burglary, 
boiler  explosion,  lightning,  fidelity,  riot, 
and  similar  insurance. 

2.  Amounts  credited  to  Account 
228.1,  Accumulated  Provision  for 
Property  Insurance,  for  similar 
protection. 

3.  Spedal  costs  incurred  in  procuring 
insurance. 

4.  Insurance  Inspection  service. 

5.  Insurance  counsel,  brokerage  fees, 
and  expenses. 

Note  A;  The  cost  of  insurance  or  reserve 
accruals  capitalized,  shall  be  charged  to 
construction  either  directly  or  by  transfer  to 
construction  work  orders  from  this  account 

Note  B:  The  cost  of  insurance  or  reserve 
accruals  for  the  following  classes  of  property 
•hall  be  charged  u  indicated. 

1.  Materials,  supplies,  and  stores 
equipment  to  Account  163.  Stores  Expense 
Undistributed,  or  appropriate  materials 
account 

2.  Transportation  and  other  general 
equipment  to  appropriate  clearing  accounts 
that  may  be  maintained. 

3.  Electric  plant  leased  to  others  to 
Account  413,  Expenses  of  Electric  Plant 
Leased  to  Othen. 

4.  Nonutility  property  to  the  appropriate 
nonutiUty  income  account 

5.  Mercliandise  and  jobbing  property  to 
Account  416,  Costs  and  Expenses  of 
Merchandising.  Jobbing  and  Contract  Work. 

Note  C  The  cost  of  labor  and  related 
supplies  and  expenses  of  administrative  and 
general  employees  who  are  only  Incidentally 
engaged  in  property  Insurance  work  may  be 
included  in  Account  920  anf*  Account  921. 
as  appropriate. 

925    Injuries  and  Damagi*!* 

A.  This  account  shall  indui.'<i  the  cost 
of  insurance  or  reserve  accruals  to 
protect  the  utility  against  injuries  and 
damages  claims  of  emplo}rees  or  ethers, 
losses  of  such  character  not  covered  by 
insurance,  and  expenses  incurred  in 
settlement  of  injuries  and  damages 
claims.  It  shall  also  indude  the  cost  of 
labor,  related  supplies,  and  expenses 
incurred  in  injuries  and  damages 
activities. 

B.  Reimbursements  from  insurance 
companies  or  others  for  expenses 
charged  hereto  on  accoimt  of  injuries, 
damages,  and  insurance  dividends  or 
refunds  shall  be  credited  to  this 
account 

Items 

1.  Premiums  payable  to  insunince 
companies  for  protection  against  claims 
from  injuries  and  damages  by 
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employees  or  others,  such  as  public 
liability,  property  damages,  casualty, 
employee  liaoility,  etc.,  and  amounts 
credited  to  Accoimt  228.2,  Accumxilated 
Provision  for  Injuries  and  Damage,  for 
similar  protection. 

2.  Loues  not  covered  by  Instirance  or 
reserve  accruals  on  account  of  injuries 
or  deaths  to  employees  or  othms  and 
damages  to  the  property  of  others. 

3.  Fees  and  expenses  of  claim 
investigators. 

4.  Payment  of  awards  to  claimants  for 
court  costs  and  attorneys'  services. 

5.  Medical  and  hospital  service  and 
expenses  for  employees  as  the  result  of 
occupational  injuries  or  resulting  from 
claims  of  others. 

6.  Comp>  nsation  payments  under 
workmen's  compensation  laws. 

7.  Compensation  paid  while 
incapacitated  as  the  result  of 
occupational  injuries.  (See  Note  A.) 

8.  Cost  of  safety,  accident  prevention, 
and  similar  educational  activities. 

Not*  A:  Payments  to  or  in  behalf  of 
employees  for  acddeat  or  death  benefiti, 
hospital  expaDMs,  medical  «xpeiiM«,  or  for 
Mlarios  while  incapacitated  far  Mrvlce  or  on 
leave  of  absence  beyond  periods  normally 
allowed,  when  not  the  raauh  of  occupational 
injuriaa,  shall  be  charged  to  Account  926, 
Employee  Pensions  and  Benefits.  (See  also 
Note  B  of  Account  926.) 

Note  B:  The  cost  of  injuries  and  damages 
or  reserve  accruals  capitalised  shall  be 
charged  to  construction  directly  or  by 
transfer  to  coastruction  work  orders  from  this 
account 

Note  C*  Exclude  herefrom  the  time  and 
expenses  of  employees  (except  those  engaged 
In  Injuries  ad  damages  activities)  spent  in 
attendance  a.  safety  and  accident  preventioa 
educational  meetings.  If  occurring  during  the 
regular  work  period. 

Note  D:  The  cost  of  labor  and  related 
supplies  and  expenses  of  adminlstrativs  and 
general  employees  who  are  only  Incidentally 
engaged  in  injuries  and  damages  activities, 
may  be  included  In  Account  920  and 
Account  921,  as  appropriate. 

926    Employee  Pensions  and  Benefits 

A.  This  accotmt  shall  include 
pensions  paid  to  or  on  behalf  of  retired 
employees  or  accruals  to  provide  for 
pensions  or  pa3rmant8  for  the  purchase 
of  annuities  for  this  purpose,  when  the 
utility  has  definitely,  by  contract, 
committed  itself  to  a  pension  plan 
\mder  which  the  pension  ftmds  are 
irrevocably  devoted  to  pension  purposes 
and  payments  for  employee  accident, 
sickness,  hospital,  and  death  benefits,  or 
insurance  thnrefor.  Include,  also, 
expenses  incurred  in  medical, 
educational,  or  recreational  activities  for 
the  benefit  of  employees  and 
administrative  expenses  in  connection 
with  employee  pensions  and  benefits. 


B.  The  utility  shall  maintain  a 
complete  leond  of  accruals  or  payments 
for  pensions  and  be  prepared  to  furnish 
full  information  to  R£A  of  the  plan 
under  which  it  has  created  or  proposes 
to  create  a  pension  fund  and  a  copy  of 
the  declaration  of  trust  <a  lesolutian 
under  which  the  pension  plan  is 
established. 

C  There  shall  be  credited  to  this 
account  the  portion  of  pensions  and 
benefits  expenses  whicn  is  applicable  to 
nonutility  operations  or  which  is 
charged  to  construction  imless  such 
amoimts  are  distributed  directly  to  the 
accoimts  involved  and  are  not  included 
herein  in  the  first  instance. 

D.  Records  in  support  of  this  accoimt 
shall  be  so  kept  that  the  total  pensions 
expense,  the  total  benefits  expense,  the 
administrative  expenses  included 
herein,  and  the  amounts  of  pensions 
and  benefits  expenses  transrarred  to 
construction  or  otha  accounts  wrill  be 
readily  available. 

Items 

1.  Payment  of  pensions  undw  a 
nonaccrual  or  nonfunded  basis. 

2.  Accruals  for  or  payments  to 
pension  funds  or  to  insurance 
companies  for  pension  purposes. 

3.  Group  and  life  insurance  premiums 
(credit  dividends  received). 

4.  Payments  for  medical  and  hospital 
services  and  expenses  of  employees 
when  not  the  result  of  occupational 
injuries. 

5.  Payments  for  accident,  sickness, 
hospitcd.  and  death  benefits  or 
insurance. 

6.  Payments  to  employees 
incapacitated  for  service  or  on  leave  of 
absence  beyond  periods  normally 
allowed  when  not  the  result  of 
occupational  injuries  or  in  excess  of 
statutory  awards. 

7.  Expenses  in  connection  with 
educational  and  recreatianal  activities 
for  the  benefit  of  employees. 

Note  A:  The  cost  of  labor  and  related 
supplies  and  expenses  of  adminlstrstive  and 
general  employees  who  are  only  incidentally 
engaged  in  employee  pension  imd  benefit 
activities  may  be  included  in  Account  920 
and  Account  921,  u  appropriate. 

Note  B:  Salaries  paid  to  employees  during 
periods  of  nonoccupational  sickness  may  be 
charged  to  the  appropriate  labor  account 
rather  than  to  employee  benefits. 

027    Franchise  Requirements 

A.  This  accotmt  shall  Include 
payments  to  munidiMl  or  other 
governmental  authoritiefl  and  the  cost  of 
materials,  supplies,  and  services 
furnished  sudi  authorities  without 
reimbursement  in  compliance  with 
franchise,  ordinance,  or  similar 


requirements:  provided,  however,  that 
the  utility  may  charge  to  this  account  at 
regular  tariff  rates,  instead  of  cost, 
utility  service  furnished  without  charge 
under  provisions  of  franchises. 

B.  When  no  direct  outlay  is  involved, 
concurrent  credit  for  such  charges  shall 
be  made  to  Account  929.  Duplicate 
Charges — Credit 

C  The  account  shall  be  maintained  so 
as  to  readily  reflect  the  amounts  of  cash 
outlays,  utility  service  supplied  without 
charge,  and  other  items  furnished 
without  charge. 

Note  A:  Franchise  taxes  shall  not  be 
charged  to  this  account,  but  to  Account 
408.1,  Taxes  Other  Than  Income  Taxes, 
Utility  Operating  Income. 

Note  B:  Any  amount  paid  as  initial 
considwation  for  a  franchise  running  for 
more  than  one  year  shall  be  charged  to 
Account  302,  Franchises  and  Consents. 

928    Regulatory  Commission  Expenses 

A.  This  accoimt  shall  include  all 
expense  (except  pay  of  regular 
employees  only  incidentally  engaged  in 
sucn  work)  properly  includible  in  utility 
operating  expenses,  incurred  by  the 
utility  in  connection  with  formal  cases 
before  regulatory  commissions  or  other 
regulatory  bodies  or  cases  in  which  such 
a  body  is  a  party,  including  payments 
made  to  a  regulatory  comMssion  for 
fees  assessed  against  the  utility  for  pay 
and  expenses  of  such  commission,  its 
officers,  agents,  and  employees,  and  also 
including  payments  made  to  the  United 
States  for  the  administration  of  the 
Federal  Poww  Act. 

B.  Amoxmts  of  regulatory  commission 
expenses  which,  by  approval  or 
direction  of  REA,  are  to  be  spread  over 
future  periods  shall  be  charged  to 
Account  182.3,  Other  Regulatory  Assets, 
and  amortized  by  charges  to  this 
account. 

C  The  utility  shall  be  prepared  to 
show  the  cost  of  each  fonnal  case. 

Items 

1.  Salaries,  fees,  retainers,  and 
expenses  of  couiuel,  solldtors, 
attorneys,  accountants,  engineers, 
clerks,  attendants,  witnesses,  and  others 
engaged  in  the  prosecution  of  or  defence 
against  petitions  or  complaints 
presented  to  regulatory  bodies  or  In  the 
valuation  of  property  owned  or  tiaed  by 
the  utility  in  connection  with  such 
cases. 

2.  Office  supplies  and  expenses, 
payments  to  public  service  or  other 
regulatory  commissions,  stationery  and 
printing,  traveling  expenses,  and  other 
expenses  incoired  directly  in 
coimectlon  with  fonnal  cases  before 
regulatory  commissions. 
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Noli  A:  Bxdud*  from  tiU«  account  and 

Include  in  other  appropriate  operating 
expense  account*,  expenses  incurred  In  the 
improvement  of  service,  additional 
Inspection,  or  rendering  reports  which  an 
made  necessary  by  the  rulee  and  regulations, 
or  orders,  of  regulatory  bodies. 

Not*  B:  Do  not  include  in  this  account 
amounts  includible  in  Account  302, 
Franchises  and  Consents;  Account  181, 
Unamortized  Debt  Expense;  or  Account  214. 
Capital  Stock  Expense. 

929    OupUcate  Chaige»— Credit 

This  afccoiint  shall  Include  concuirent 
credits  for  charges  which  may  be  made 
to  operating  expenses  or  to  other 
accounts  for  the  use  of  utility  service 
from  its  own  supply.  Include,  also, 
offisettiag  credits  for  any  other  charges 
made  to  operating  expenses  for  which 
there  is  no  direct  money  outlay. 

930. 1    General  Advertising  Expenses 

This  account  shall  include  the  cost  of 
labor,  materials  used,  and  expenses 
incurred  in  advertising  and  related 
activities,  the  cost  of  which  by  their 
content  and  piupose  are  not  provided 
for  elsewhere. 

Items    1 1 

Labor 

1.  Supervision. 

2.  Preparing  advertising  material  for 
newspapers,  periodicals,  and  billboards 
and  preparing  or  conducting  motion 
pictures,  radio,  and  television  programs. 

3.  Preparing  booklets  and  bulletins 
used  in  direct  mail  advertising. 

4.  Preparing  window  and  omer 
displays. 

5.  Clerical  and  stenographic  work. 

6.  Investigating  and  employing 
advertising  agencies,  selecting  media, 
and  conducting  negotiations  in 
cxnmection  wiUi  tlM  placement  and 
subject  matter  of  advertising. 

Materials  and  Expenses: 

1.  Advertising  in  newspapers, 
pwiodicals,  billboards,  and  radioa. 

2.  Advertising  matter  such  aa  posters, 
buUetina.  booklets,  and  related  items. 

3.  Feea  and  expenses  of  advwtising 
agencies  and  commercial  artists. 

4.  Postage  and  direct  mail  advertising. 

5.  Printing  of  booklets,  dodgers,  and 
bulletins. 

6.  Suppliea  and  expenses  in  preparing 
advertising  materials. 

7.  Office  supplies  and  expenses. 

Note  A:  Properly  Includible  In  this  account 
is  the  cost  of  advertising  activltiet  on  a  local 
or  national  basis  of  a  gcxtdwlll  or  institutional 
nature,  which  is  primarily  dasig^  to 
laqnova  tha  Izaase  of  the  uU^  or  tba 
Industry,  fadadlng  advartisiwaots  wfakfa 
inform  the  public  ooooaraiag  Biattan 
aQscting  the  onmpaay's  opantions,  "tHi  as, 
the  cost  of  providing  satvica,  tba  ctaopaay's 


efforts  to  izaptow9  the  quality  of  aarrice,  and 
the  company's  efforts  to  Improve  and  protect 
the  environment  Entries  relating  to 
advertising  Included  in  thU  account  shall 
conUin  or  refer  to  supporting  documenU 
which  identify  the  specific  advertising 
message.  If  references  m  used,  copies  of  tha 
advertising  msasaga  shall  be  readily 
available. 

Note  B:  Exclude  from  t]-is  account  and 
include  In  Account  426.4,  Expenditures  for 
Certain  Qvlc,  Political  and  ReUted 
Activitiea,  expenses  far  advertising  activities, 
which  are  designed  to  solicit  public  support 
or  the  support  of  public  officials  In  matter* 
of  a  political  nature. 

930.2    Miscellaneous  General  Expenses 
This  account  shall  include  the  cost  of 
labor  and  expenses  incurred  in 
connection  with  the  general 
management  of  the  utility  not  provided 
for  elsewhere. 

Items 

Labor: 

1.  Miscellaneous  labor  not  elsewhere 
provided  for. 

Expenses: 

1.  Industry  association  dues  for 
company  memberships. 

2.  Contributions  for  conventions  and 
meetings  of  the  industry. 

3.  Research,  development,  and 
demonstration  expenses  not  charged  to 
other  operation  and  maintenance 
expense  accounts  on  a  functional  basis. 

4.  Communication  service  not 
chargeable  to  other  accounts. 

5.  Trustee,  registrar,  and  transfer  agent 
fees  and  expmises. 

6.  Stockholders  meeting  expenses. 

7.  Dividend  and  other  fiaandal 
notices. 

8.  Printing  and  mailing  dividend 
checks. 

9.  Directora'  fees  and  expenses. 

10.  Publishing  and  distributing 
aimual  renorta  to  stockholdera. 

11.  Public  notices  of  financial, 
operating,  and  other  data  required  by 
regulatory  statutes,  not  including, 
however,  notices  reqxilred  in  connection 
with  security  issues  or  acqtiisitions  of 
property. 

931    Rents 

This  account  shall  include  rents 
properly  Includible  in  utility  operating 
expenses  for  tha  property  (»  others  used, 
oocupied.  or  operated  In  connection 
with  the  customer  accounts,  customer 
service  and  informational,  sales, 
general,  and  administrative  functions  of 
the  uUlity.  (See  S  1767.17  (c).) 

(Maintenance) 

935    Maintenance  of  General  Plant 

A.  This  account  shall  Include  tha  cost 
assignable  to  coatooMr  accounts,  sales, 


administrative,  and  general  functions  of 
labor,  materials  used,  and  expenses 
inciured  in  the  maintenance  of 
property,  the  book  cost  of  which  is 
includible  in  Account  390,  Structures 
and  Improvements;  Account  391.  Office 
Furniture  and  Equiprnwat;  Account  397, 
Commimication  Equipment;  and 
Account  398,  Miscellaneous  Equipmwit 
(Sees  1767.17(b).) 

B.  Maintenance  expenses  on  office 
furniture  and  equipment  used  elsewhere 
than  in  general,  commercial,  and  sales 
offices  shall  be  charged  to  the  following 
accounts: 

1.  Stoam  Po%ver  Generation.  Account 
514 

2.  Nuclear  Power  Generation.  Account 
532 

3.  Hydraulic  Power  Generation, 
Account  545 

4.  Other  Power  Generation,  Account 
554 

5.  Transmission,  Account  573 

6.  Distribution,  Account  508 

7.  Merchandise  and  Jobbins,  Accotmt 
416 

8.  Garages,  Shops,  etc..  Appropriate 
clearing  aocoxmt.  if  used. 

Note:  Maintenance  of  plant  Included  In 
other  general  equipment  accounts  shall  be 
Included  herein  unless  charged  to  clearing 
accounts  or  to  the  particular  functional 
maintenance  expense  accoimt  indicated  by 
the  use  of  the  equipment. 

H17S7JJ-1787.40    [Reaerved] 

1 1767.41    Accounting  metttode  and 
proeeduree  required  of  all  REA  berrowera. 

All  REA  borrowen  shall  maintain  and 
keep  their  books  of  accounts  and  all 
other  books  and  records  which  support 
the  entries  in  such  books  of  accoimts  in 
accordance  with  the  accounting 
principles  prescribed  in  this  section. 

Numerical  ladex 
TMa 

Work  Order  Procedures 

Line  Conversion 

Sacrificial  Anodes  and  tha  Replace- 
ment of  a  Neutral 

Terminal  Facilities 

Pole  Top  Disconnect  Switch 

Steel  Pole  Reinfarcen 

Mobile  Subetationa 

Security  Lights 

Joint  Use 

First  Clearing  and  Grading  of  Land 
and  Rights  of  Way 

Engineering  Contracts  for  System 
Planning 

Determination  of  Availability  of 
Service 

Tanqpoiiry  Padlitlaa  (Services) 

Construction  Woxk-ln-Progress 

Damaged  or  Destroyed  by  Storm 

Liquidated  Damages 


Num- 
ber 

101 
102 
103 

104 

105 
106 
107 
108 
100 
110 

111 

112 

113 
114 

115 
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ber 
lift 
117 

118 

119 
120 
121 
122 
123 
124 
125 
126 

127 

128 
129 

130 
131 
132 
133 

134 
135 


201 
301 
401 
402 
403 
404 
501 
802 
503 

504 

505 


508 

601 
602 
603 

604 
60S 

608 

607 
608 

600 
610 
811 
812 
813 
814 
818 
818 

817 


818 
619 


Numerical  /iidex— Continued 
TiUe 

Nonrefundable  Payments  for  Con- 
struction 

Refunds  of  Overpayments  for  Mate- 
rials and  Equipment 

Load  Control  Equipment 

Special  Equipment 

Meter  Sockets  and  Meters 

Minimum — Maximum  Voltmeters 

Retrofitting  Demand  Meters 

Trans  fbnner  Conversions 

Transclosures 

Retirement  Units 

Establishment  of  Continuing  Prop- 
erty Records 

Continuing  Property  Records  for 
Buildings 

Sale  of  Property 

Gain  or  Loss  on  the  Sale  of  an  Of- 
fice Building 

Salvage  and  Obsolete  Material 

Plant  Acquisition  Adjiistments 

General  Plant 

Plant  Abandonments  and  Disallow- 
ances of  Plant  Costs 

Utility  Plant  Phase-In  Plans 

Accounting  for  Removal  or  Reloca- 
tion of  Electric  Facilities  Result- 
ing from  the  Action  of  Others 

Supplemental  Financing 

Forfeited  Customers'  Deposits 

Computer  Software  Costs 

Legal  Expenses 

Leases 

Consolidated  Financial  Statements 

Patronage  Capital  Assignments 

Patronage  Capital  Retirements 

Operating  and  Nonoperatlng  Mar- 
gins 

Patronage  Capital  from  GAT  Co- 
operatives 

Patronage  Capital  Furnished  by 
Other  Cooperative  Service  Orga- 
nizations 

Fcvfeited  Membership  Fees 

Employee  Benefits 

Compensated  Absences 

Employee  Retirement  and  Group 
Insurance 

Defarred  Compensation 

Life  Ins\irance  Premium  on  Life  of 
a  Borrower  Employee 

Pension  Costs 

Unproductive  Time 

Training  Costs,  Attendance  at  Meet- 
ings, etc. 

Maintenance  and  Operations 

Financial  Forecast 

Advertising  Expense 

Special  Power  Cost  Study 

Mapping  Costs 

Member  Relations  Costs 

Statewide  Fees 

Power  Supply/Distribution  Cooper- 
ative Borrowings 

Rate  Discount  Allowed  by  the 
Power  Cooperative  to  Distribu- 
tion Cooperative  Owning  Con- 
necting Transmission  Lines 

Theft  Losses  not  Covered  by  Insur- 
ance 

Self  Billing 


Nummcal  Indaor— Continued 

Num- 
ber 

Title 

620 

Purchase  Rebates 

621 
622 

Integrity  Fund 
In-Substance  Defeasance 

823 

Satellite  or  Cable  Television  Serv- 

ices 

824 

Pollution  Control  Bonds 

625 

626 

827 

Prepayment  of  Debt 

Rural  Economic  Development  I/vin 

and  Grant  Program 
Postretirement  Benefits 

Subject  Matter  Index 

Num- 
ber 

A 

Abandonments — Plant 133 

Acquisition  Adjustments— Plant 131 

Advertising  Expenses 611 

Assignments — Patronage  Capital 501 

Attendance  at  Meetings  608 

Availability  of  Servio»— Determina- 
tion of 112 

B 

Benefits— Employee  601 

Bonds-Pollution  Control 624 

Borrowing — Po%ver  Supply  Coopera- 
tive/Distribution Cooperative 616 

Buildings— Continuing         Property 

Records 127 

Buildings,  OfBce— Gain  or  Loss  on 

Sale  of 129 

C 

Cable  Television  Services  623 

Capital  Ctadits— Assignment 501 

Capital  Credits— GAT  Cooperative  ...  504 
Capital  Qedlts— Other  Service  Co- 
operatives    505 

Capital  Credits— Retirement 502 

Compensated  Absences 602 

Computer  Sofhvare  Costs 401 

Consolidated  Financial  Statements  ..  404 
Construction  Work  in  Progress  Dam- 
aged or  Destroyed  by  Storm 114 

Continuing      Property      Records — 

BuUdin^  127 

Continuing    Property    Records— Es- 
tablishment of 126 

Contributions — Nonrefundable 116 

Conversion— Line 102 

Conversion— Transformer 123 

Customen'  Deposits— Forfeited  301 

D 

Damaged  or  Destroyed  Construction 

Work  in  Progress 114 

Damages — Liquidated 115 

Debt--Prepayment  of  625 
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When  a  minw  item  of  property  is 
removed  from  service  and  not  replaced, 
a  retirement  work  order  is  not  required 
except  In  the  case  of  a  conductor.  iTie 
cost  of  the  minor  item  shall  remain  in 
the  appropriate  plant  account  until  the 
retirement  tmit,  of  which  it  is  a  part,  is 
retired.  However,  as  conductor  is 
recorded  in  feet  and  is  not  part  of  any 
specific  retirement  unit,  conductor  shall 
be  retired  even  though  ihe  amoimt  taken 
down  and  not  replaced  is  less  than  a 
retirement  imit  (two  spans). 

When  minor  items  of  plant  are 
removed  and  not  replaced,  material 
salvaged  shall  be  recorded  on  a  material 
salvage  ticket.  Items  of  material 
recorded  on  this  ticket  shall  be  charged 
to  the  materials  and  supplies  account 
and  credited  in  the  miscellaneous 
columns  of  the  Materials  Register  to  the 
Accumulated  Provision  for 
Depredation.  In  this  example,  it  is 
assumed  that  the  cost  of  removal  is  nil 
If,  however,  costs  are  incurred  during 
the  removal  of  minor  items  of  plant, 
these  costs  shall  reduce  the  credit  to  the 
Accumulated  Provision  for 
DepredaticHi. 

When  a  staking  sheet  supporting  a 
single  work  order  reflects  a  combination 
of  new  construction  and  replacements, 
or  system  improvements,  the 
predominant  cost  shall  be  the  governing 
actor  in  determining  the  amoimt  of  cost 
R£A  will  finance.  To  illustrate,  assume 
that  a  service  is  to  be  run  to  a  new  home 
near  the  end  of  an  existing  line.  On 
Inspection,  the  pole  from  which  the 
service  is  to  be  run  is  found  to  be  in  very 
poor  phvsical  condition  and  must  be 
replaced.  In  addition,  a  single  span  of 
wire  and  a  service  are  presently 
connected  to  this  pole  v/hich  serve  no 
purpoee.  The  home  originally  served 
Has  been  demolished  and  the  existing 
span,  pole,  and  service  were  retired.  In 
oth«  WOTds,  what  started  out  to  be 
simply  the  installation  (rfa  new  service 
now  includes  the  retirement  of  a  span 
of  wire,  a  pole,  and  a  service;  the 
replacement  of  a  pole;  and  the  running 
of  a  new  service.  Assuming  the 
repla<»ment  of  the  pole  is  the  costliest 
part  of  this  project,  the  construction  and 
retirement  activity  shall  be  classified  as 
an  ordinary  replacement  even  though 
the  work  includes  new  construction  and 
retirements  without  replacement 

102    Line  Coovaraion 

If  it  is  necessary  to  move  a  conductor 
from  one  location  to  another  on  a  pole 
assembly  during  the  conversion  ofa  line 
from  one  phase  to  another  phase,  the 
cost  of  moving  the  conductor  is 
capitalizable  as  a  system  improvement 


103    Sacrificial  Anodes  and  the 
Replacement  of  a  Neutral 

Many  utilities  conduct  studies  to 
determine  whether  sacrificial  anodes  are 
needed  to  protect  underground  cable 
against  corrosion.  The  following 
procedures  shall  be  followed  to  account 
for  sacrificial  anodes  and  the 
replacement  of  a  neutral: 

1.  If  the  study  results  in  the 
installation  of  sacrificial  anodes,  the 
cost  of  the  study  shall  be  capitalized  to 
Account  367,  Underground  Conductors 
and  Devices,  If  the  study  does  not  result 
in  the  installation  of  anodes,  the  cost 
shall  be  charged  to  Account  594, 
Maintenance  of  Underground  Lines. 

2.  Costs  incurred  in  Uxb  first 
installation  are  capitalizable  even 
though  anodes  are  considered  minor 
items  of  property.  However,  only  the 
first  costs  of  installation  bHaH  be 
capitalized  All  subsequent 
replacements  of  anodes  shall  be 
expensed. 

3.  Sacrificial  anodes  do  not  constitute 
a  record  unit  therefore,  the  cost  of 
anodes  shall  be  added  to  the  cost  of  the 
undogroimd  cable  unit 

4.  Because  a  neutral  is  part  of  an 
underground  cable  record  imit  and  is 
not  in  and  of  itself,  a  record  unit  the 
cost  to  replace  a  corroded  neutral  ehf^ll 
be  charged  to  Account  594. 
Maintenance  of  Underground  Lines. 

104    Terminal  Facilities 

Borrowers  are  sometimes  required  to 
construct  terminal  fuilitiea  in  the 
transmission  line  of  another  utility  in 
order  to  receive  power  from  their  power 
suppliw.  The  document  executed 
between  the  borrower  and  the  utility  is 
normally  refBrred  to  as  a  'licanae 
Agreement".  The  license  agreement  may 
stipulate  that  certain  items  of  the 
terminal  facilities  are  to  be  transferred 
to,  and  become  the  propwty  of.  the 
other  utility  upon  completion  of  the 
construction.  The  accoimting  far  this 
type  of  transaction  shall  be  as  follows: 

1^  All  constructioo  costs  incurred 
ahall  be  charged  to  a  work  order.  Upon 
completion  of  the  construction  and 
accumulation  of  all  costs,  the  cost  of  the 
facilities  that  become  the  property  of 
another  utility  shall  be  transferred  from 
construction  work-in-progress  to 
Account  186,  Miscellaneous  Deferred 
Debits.  The  cost  of  the  plant  for  which 
the  borrower  retains  title  ^hall  be 
charged  to  the  appropriate  plant 
accotuUa. 

2.  The  cost  of  the  facilities  recorded 
in  Account  186.  Miscellaneous  Deferred 
Debits,  shall  be  amortized  to  Account 
557.  Other  Expenses,  over  the  estimated 
useful  service  lifs  of  the  plant  If  the 
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related  contract  or  contracts  for  this 
power  supply  are  terminated,  the 
unamortized  balance  shall  be  expensed, 
in  the  current  period,  in  Account  557. 

105    Pole  Top  Disconnect  Switch 

The  installation  of  pole  top  service 
disconnect  switches,  where  title  is 
retained  by  the  utility,  shall  be 
capitalized  in  Account  371,  Installations 
on  Customers'  Premises.  If  a  switch 
cabinet  is  purchased  with  a  currant 
transformer  included  as  an  integral  part 
of  the  cabinet,  the  entire  cost  of  the 
switch  shall  be  charged  to  Account  371. 
If  the  current  transformer  is  installed 
outside  of  the  switch  cabinet,  the 
transformer,  meter,  and  meter  base, 
together  with  the  first  installation  costs, 
shall  be  capitalized,  upon  purchase,  in 
Accoimt  370,  Meters. 

Payments  received  from  the  customer 
toward  construction  costs  shall  be 
credited  to  Account  371,  Installations 
on  Customers'  Premises.  Such 
payments,  together  with  any  amount  not 
financed  by  REA,  shall  be  entered  in 
column  9  of  the  REA  Form  219. 
Inventory  of  Work  Orders.  The 
associated  maintenance  costs  shall  be 
charged  to  Account  587,  Customer 
Installations  Expenses,  or  to  Account 
597,  Maintenance  of  Meters,  as 
appropriate. 

When  pole  top  disconnect  switches 
are  installed  and  title  is  held  by  the 
customer,  the  cost  of  the  material  shall 
be  charged  to  Account  456,  Other 
Electric  Revenues  and  the  receipts  from 
the  sale  of  line  material  shall  be  credited 
to  Account  456.  The  portion  of  the 
receipts  for  resale  material  as  well  as 
that  for  installation  shall  be  credited  to 
Account  415,  Revenues  from 
Merchandising,  Jobbing,  and  Contract 
Work.  The  cost  of  resale  material  sold 
and  the  cost  of  installation  shall  be 
charged  to  Account  416,  Costs  and 
Expenses  of  Merchandising,  Jobbing  and 
Contract  Work. 

Fut\ire  maintenance  costs  Incurred  by 
the  cooperative  that  ara  not  billed  to  the 
customer  shall  be  charged  to  Account 
587.  Customer  Installations  Expenses. 

106  Steel  Pole  Reinforcen 

The  cost  associated  with  the  purchase 
and  Installation  of  steel  pole  rainforcera 
shall  be  charged  to  Account  593. 
Maintenance  of  Overhead  Lines. 

107  Mobile  Substations 

Mobile  substations  shall  be  accounted 
for  in  a  manner  similar  to  that  for  a 
span  and  ara,  therafora,  included  as 
part  of  transmission  or  distribution 
station  equipment,  depending  upon  the 
use  of  the  mobile  sub^tion.  The  mobile 
substation,  together  with  the  trailer  on 


which  it  is  permanently  mounted,  shall 
be  capitalized  upon  purchase.  A  general 
purpose  truck  or  tractor  used  to  relocate 
a  mobile  substation  and  trailer  shall  be 
classified  as  transportation  equipment. 
The  composite  depreciation  rate  used 
for  transmission  plant  or  distribution 
plant,  as  appropriate,  shall  be  applied  to 
the  mobile  substation. 

108  Security  Lights 

Whera  a  pole  supports  both  a 
secondary  wire  and  a  security  light,  the 
cost  of  the  pole  shall  be  charged  to 
Account  364,  Poles,  Towera,  and 
Fixtures,  even  though  the  plant 
investment  in  security  lights  is  recorded 
in  Accoimt  371,  Installations  on 
Customera'  Premises. 

109  Joint  Use 

There  are  many  cases  in  which  an 
electric  utility  and  a  communications 
utility  enter  into  an  agreement  that 
provides  for  joint  use  of  poles.  Under 
the  terms  of  these  agreements,  either 
utility  may  occupy  the  poles  of  the  other 
upon  payment  of  a  stipulated  annual 
rental.  If  such  joint  occupancy 
necessitates  the  use  of  a  nigher  than 
standard  pole,  the  new  pole  shall  be 
provided  at  the  expense  of  the  utility 
naving  the  need  for  the  higher  pole. 

When  an  electric  utility  replaces,  at 
its  own  expense,  a  standard  pole 
belonging  to  the  commimications  utility 
with  a  higher  pole,  the  cost  of  the  higher 
pole,  less  net  salvage  (if  any)  of  the  pole 
replaced,  shall  be  charged  to  the 
account  in  which  the  pole  rental  is 
included. 

Contributions  made  to  an  electric 
utility  by  a  communications  utility  for 
the  costs  incurred  in  stubbing  joint  use 
electric  poles  shall  be  credited  to 
Account  593,  Maintenance  of  Overhead 
Lines.  The  cost  of  pole  stubbing  on 
electric  plant  distribution  facilities  shall 
be  charged  to  Accoimt  593. 

An  investment  in  outside  plant  that  is 
held  in  joint  ownership  shall  be 
recorded  in  the  appropriate  plant 
accounts  at  its  cost  to  the  utility.  For 
continuing  property  record  purposes, 
jointly  owned  property  units  shall  be 
priced  at  their  cost  to  the  utility  and 
shall  be  appropriately  segregated  in  the 
CPRs  to  inoicata  joint  ownership. 

110    First  Clearing  and  Grading  of  Land 
and  Rights  of  Way 

Utility  accounting  practice  requires 
the  costs  associated  with  the  fint 
clearing  and  grading  of  land  and  rights 
of  way  and  any  resulting  damage 
thereto,  to  be  biduded  hi  the  accounts 
for  structures  and  improvements  or 
equipment  to  which  such  costs  relate. 
Since  the  first  clearing,  as  well  as 


clearing  which  is  "directly  occasioned 
by  the  building  of  a  structure."  is  done, 
not  for  the  purpose  of  enhancing  the 
value  of  the  land  or  the  rights  of  way, 
but  for  the  purpose  of  constructing 
plant,  these  costs  are  more  directly 
relateid  to  the  construction  of  plant  than 
to  the  purchase  of  land  or  rights  of  way. 
The  accounts  shall  be  charged  as 
follows: 

1.  For  overhead  transmission  pole 
lines.  Account  356,  Overhead 
Conductors  and  Devices; 

2.  For  overhead  distribution  lines. 
Account  365,  Overhead  Conductora  and 
Devices;  and 

3.  For  underground  distribution  lines, 
Account  366,  Underground  Conduit,  for 
a  conduit  installation;  or  Account  367, 
Underground  Conductora  and  Devices, 
for  a  direct  burial  installation. 

Ill    Engineering  Contracts  for  System 
Planning 

Engineering  costs  for  long-range 
system  plans  shall  be  charged  to 
Account  183.  Preliminary  Survey  and 
Investigation  Charges,  as  incurred.  The 
cost  of  engineering  services  incurred  in 
preparing  a  long-range  system  plan 
represents  a  legitimate  component  of  the 
total  cost  of  construction  of  all  system 
improvements  detailed  in  the  plan.  The 
amount  of  engineering  costs  to  be 
associated  with  any  specific  system 
improvement  is  the  annual  costs 
incurred  up  to  the  time  of  the  allocation 
(not  previously  allocated),  plus  that 
portion  of  the  initial  cost  wnich  relates 
to  the  particular  construction  in 
question.  If  any  major  system 
improvement  included  in  the 
engineering  plan  is  not  constructed,  or 
if  die  study  is  superseded  by  another 
complete  study,  the  cost  of  that  portion 
of  the  original  study  not  resulting  in 
construction  shall  be  charged  to 
Account  182.2,  Unrecovered  Plant  and 
Regulatory  Study  Costs,  if  the  costs  are 
to  be  recovered  through  future  rates. 
Costs  recorded  in  Account  182.2  shall 
be  amortized  to  Account  407. 
Amortization  of  Property  Loraes, 
Unrecovered  Plant  and  Regulatory 
Study  Costs,  as  the  costs  ara  recovered 
through  the  rates.  Any  costs  included  in 
Account  182.2  that  ara  disallowed  for 
rate-making  purposes  shall  be  charged 
to  Account  426.5,  Other  Deductions. 

The  allocation  of  engineering  services 
to  the  various  construction  projects 
requires  the  exercise  of  judgment  In 
some  cases,  system  improvements  are 
continuous  over  a  period  of  months  or 
yean,  thus  permitting  the  engineering 
cost  to  be  spread  monthly  at  overhead 
in  relation  to  the  direct  costs  incurred 
in  construction.  (If  a  substantial  amount 
of  retirement  woiic  is  performed  in 
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connection  with  system  improvements, 
a  proportionate  share  of  the  engineering 
cost  shall  be  allocated  on  the  basis  of 
direct  retirement  labor.)  If  the  system 
improvements  detailed  in  the  plan  are 
not  performed  in  a  continuous  maimer, 
the  engineering  cost  shall  be  allocated 
on  the  basis  of  the  estimated  costs  of  the 
various  larger  system  improvement 
projects  which  result  from  the  long- 
rance  plan. 

Ifconstruction  Is  performed  by 
contract,  the  engineering  cost  applicable 
thereto  shall  be  transferred  from 
Account  183  to  Account  107. 
Construction  Work-in-Progress— 
Electric  and  thereby  spread  to  the 
appropriate  plant  accounts  on  the  basis 
of  contract  costs. 

In  the  case  of  system  improvement 
construction  performed  on  the  basis  of 
work  orders,  engineering  costs  shall  be 
transferred  to  Account  107, 
Construction  Work-in-Progress— 
Electric,  and  included  in  total  work 
order  costs  as  either  overhead  or  special 
services.  If  engineering  services  are  not 
readily  IdenUfiable  with  individual 
work  orders,  they  shall  be  capitalized  as 
overhead.  If  engineering  costs  for  each 
work  order  are  readily  separable  from 
the  engineering  cosU  for  all  other  work 
orders,  they  shall  be  capitalized  as 
special  services. 

In  summarizing  system  improvement 
work  orders  on  the  REA  Form  219, 
Inventoiy  of  Work  Orders,  the  amount 
of  engineering  costs  previously 
approved  for  advance  on  the  long  range 
plan,  if  any,  shall  be  deducted  to 
determine  the  balance  of  loan  fiinds 
subject  to  advance  by  REA. 

112    Determination  of  Availability  of 
Service 

Costs  relating  to  the  determination  of 
availability  of  service,  rates,  and  similar 
items  for  individual  applicants  shall  be 
charged  to  Account  912.  Demonstrating 
and  Selling  Expenses.  If  It  is  expected 
that  construction  will  result,  the  costs 
incurred  to  provide  service,  including 
staking,  ahall  be  charged  to  Account 
107.  Construction  Work-in-Progress— 
Electric.  Ifconstruction  does  not  result, 
Account  107  shall  be  credited  and 
Account  426.5,  Other  Deductions,  shall 
be  charged. 

113    Temporary  Facilities  (Services) 
Plant  installed  for  temporary  use.  a 
period  of  less  than  l.ar.  shall  be 
recorded  in  Account  185.  Temporary 
Facilities,  net  of  any  payments  received 
from  customers.  Upon  retirement,  this 
net  cost  plus  cost  of  removal,  less  any 
salvage  value,  shall  be  cleared  to 
Account  451,  Miscellaneou*  Sorvice 
Revenues. 


When  a  temporary  service  is  Installed 
at  the  site  of  a  building  under 
construction,  the  location  of  the 
permanent  service  entrance  and  the  load 
and  its  characteristics  are  usually 
known.  The  temporary  service  is  of  the 
proper  capacity  and  is  so  located  or  has 
sufficient  slack,  that  it  can  be  relocated 
to  serve  the  new  building  as  a 
permanent  service.  Under  these 
condiUons.  the  service  shall  be  charged 
to  Account  369.  Services,  when  first 
installed.  The  cost  of  moving  and 
attaching  the  service  to  the  permanent 
service'entrance  shall  be  charged  to 
Account  593.  Maintenance  of  Overhead 
Lines  or  Account  594.  Maintenance  of 
Underground  Lines,  as  appropriate. 

114    Construction  Work-in-Progress 
Damaged  or  Destroyed  by  Storm 
When  installed  plant,  not  yet 
completed  or  completed  but  not  yet 
placed  in  service,  has  been  damaged  or 
destroyed  by  storm,  the  cost  of  the 
repair  and  restoration  shall  be  added  to 
the  cost  of  construction  and  capitalized 
if  the  plant  was  constructed  under  force 
account  or  work  order  construction,  and 
the  utility  paid  for  the  cost  of  the 
repairs.  If  tne  plant  was  constructed 
under  contract,  the  contractor  is 
required  to  deliver  the  plant  in  new 
condition.  Therefore,  any  repairs 
required  prior  to  the  completion  of 
construction  and  acceptance  by  the 
utility,  are  ordinarily  borne  by  the 
contractor. 


the  contractor's  payment,  the  net  result 
will  be  the  same. 

116    Nonrefundable  Payments  for 
Construction 

Npnrefundable  payments 
(contributions)  from  customers  and 
developers  for  underground 
construction  shall  first  be  credited  to 
Account  107.2.  Construction  WoA-in- 
Progress— Force  Account.  When  the 
constructed  plant  is  unitized  and 
distributed  to  the  individual  plant 
accounts,  the  contributions  shall  be 
credited  to  those  plant  accounU  which 
gave  rise  to  the  contribution. 

When  a  customer  or  developer 
furnishes  a  trench  or  other  service  in 
connection  with  buried  plant,  the 
cooperative  shall  debit  Account  107.2 
with  the  actual  or  estimated  cost  of  the 
service  performed,  and  account  for  the 
credit  as  set  forth  above. 

117    Refunds  of  Overpayments  for 
Materials  and  Equipment 


115    Liquidated  Damages 

Liquidated  damages  are  amounts  paid 
by  or  assessed  against  contractors  for  the 
completion  of  construction  after  an 
agreed  upon  date.  Liquidated  damages 
shall  be  credited  to  Account  107, 
Construction  Work-in-Progres»— 
Electric.  Since  these  damages  accrue 
during  the  construction  period,  they 
become  one  of  the  components  of 
construction  cost.  Even  though  a  portion 
of  these  damages  may  compensate  the 
utility  for  costs  which  are  not 
"identifiable,"  no  portion  of  the 
damages  shall  be  credited  to  revenue  or 
eimense. 

When  a  contractor  has  been  paid  in 
full  from  loan  fund*  or  bom  funds  to  be 
reimbursed  by  loan  funds  without  a 
deduction  for  liouidated  damages,  the 
amount  of  liquidated  damages  received 
shall  be  deposited  in  the  Construction 
Fund.  This  amount  shall  be  reflected  by 
a  decrease  in  column  5,  'Total 
Expenditures  to  Date."  of  the  REA  Form 
595,  Financial  Requirement  and 
Expenditure  Statement,  and  as  an 
increase  In  column  6,  "Cash  Balance." 
If  li(midated  damages  are  obtained  by 
withholding  an  equivalent  amount  from 


Refunds  of  overpa}mients  for 
materials  and  equipment  previously 
purchased  are  occasionally  received  as 
the  result  of  legal  action  brou^t  against 
electrical  suppliers  for  price  fixing  in 
violation  of  antitrust  laws.  Such  refunds 
shall  be  accounted  for  as  follows: 

1.  The  refund  shall  first  be  applied  to 
any  litigation  costs  that  were  incurred. 

2.  Refunds  for  special  equipment 
items  shall  be  accounted  for,  in  detail, 
on  the  Summary  of  Special  Equipment 
Costs  and  credited  against  the 
appropriate  plant  accounts. 

3.  Other  material  or  equipment  items 
that  were  installed  through  work  orders 
or  a  materials  furnished  contract  shall 
be  adjusted  on  an  amended  work  order. 
The  amended  work  order  shall  include 
full  details  of  the  refund. 

4.  Continuing  property  records  shall 
be  adjusted  to  reflect  the  above 
transactions. 

5.  Amounts  approved  for  advance  on 
the  REA  Form  595.  Financial 
Requirement  and  ExpenditiuB 
Statement,  and  on  the  loan  budget 
records,  shall  be  adjusted.  For  special 
equipment  items,  the  adjustment  shall 
be  requested  in  a  letter  to  REA.  For 
materials  installed  by  work  order  or 
contract,  the  adjustments  shall  be  made 
through  credits  shown  on  the  REA  Form 
219,  Inventory  of  Work  Orders. 

6.  Refunds  for  material  currently  in 
stock  shall  be  credited  to  Account  154, 
Plant  Materials  and  Operating  Supplies. 

7.  If  the  material  was  used  in 
maintenance  activities  or  operations,  the 
refund  shall  be  credited  to  the 
appropriate  maintenance  or  operations 
expense  accoimt 
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8.  Rafunds  for  mateiUIt  or  •ouipnimit 
financed  from  loan  funds  shall  oe 
deposited  in  the  Construction  Fund — 
Trustee  Accoxmt  or  remitted  to  R£A  as 
a  special  payment  on  a  note.  Other 
refunds  shall  be  deposited  in  the  general 
funds. 

118    Load  Control  E^pment 

The  prinutry  purpose  of  a  Load 
Management  System  Is  to  optimize  load 
dispatch  and  to  reduce  or  rnlnlmiTP 
system  peaks  in  order  to  reduce 
purdiasas  of  power  or  to  delay  or 
eliminate  the  need  for  construction  of 
new  plant.  A  Load  Management  System 
may  be  used  on  int^iated  systems,  or 
on  generation,  transmission,  or 
distributicHQ  systems  separately.  The 
telemetry  equipment  used  for  data 
acquisition  and  interpretation  may  be 
included  at  various  points  on  a  system, 
such  as  generation,  transmission,  or 
distribution  substation,  switchyards  or 
on  consxuners'  premises. 

An  effective  load  control  program 
should  be  coordinated  with  the  G&T 
and  requires  full  participation  of  all 
membor  distribution  systems.  The  G&T 
monitors  the  p»ower  load  of  the  total 
member  distribution  system  to  predict 
the  time  of  the  system's  peak  load.  An 
optimal  load  control  strategy  is 
developed  by  the  GAT  and  is  passed  on 
from  the  G&T  computer  system  to  the 
load  control  computer  systems  of  the 
member  distribution  cooperatives. 

The  equipment  at  the  member 
distribution  system  level  is  the  type 
actually  being  used  by  an  integreted 
power  system  to  operate  a  load  control 
program.  The  equipment  used  may  vary 
from  one  integrated  power  system  to 
another.  The  sslecticm  of  equipment 
used  is  determined  by  the  information 
needs  of  the  integrated  power  system, 
and  the  method  selected  to  operate  the 
load  control  system. 

Seme  equipment  performs  only 
SCADA-type  functions.  This  equipment 
is  included  with  the  equipment  that 
performs  only  load  control  functions 
because  SG\DA-type  equipment  is  an 
integral  part  of  a  load  con^  program. 
An  effective  load  control  strategy 
requires  current  information  on  loads  so 
that  member  distribution  systems  can 
determine  the  actual  loads  to  be  shed 
and  the  duration  of  the  load  controL 

The  function  and  location  of  the  load 
control  equipment  are  the  primary 
factors  in  determining  the  account  in 
which  the  equipment  shall  be  recorded. 
The  following  example  depicts  a 
mmmon  load  control  system  and  the 
associated  accounting.  Equipment  type 
may  vary,  thereby  necessitating  the  use 
of  accounts  not  prescribed  below.  In  all 
instances,  however,  the  function  and 


location  of  the  equipment  AaU  dictate 
the  appn^niate  account  classification. 

Gfi-T  Borrower 

1.  Coordinating  System  Equipment 
Coordinating  System  Equipment  is 

the  data  acouisition,  processing  and 
control  hardware  ana  software  used  to 
coordinate  the  load  control  efforts  of  the 
member  distribution  system.  Generally, 
this  equipment  is  dedicated  to  load 
control  use  and  is  not  shared  with  other 
electric  utility  activities. 

The  purpose  of  the  G&T  load  control 
computer  system  is  to  reduce  or 
minimize  the  peak  power  reqiiirements 
of  the  entire  member  distribution 
system.  This  involves  load  dispatching 
to  control  transmission  circuits  and 
breakers.  The  computer  system  for  load 
control  shall,  therefore,  be  recorded  in 
Accoimt  353.  Station  Equipment,  with 
the  associated  operating  expenses 
recorded  in  Account  561.  Load 
Dispatching,  and  mainteitanoe  expenses 
recorded  in  Account  570,  Maintenance 
of  Station  Equipment 

2.  Coordinating  System 
Communications  Link 

The  G&T  loed  ccDtrol  computer 
system  is  usually  linked  to  the  load 
control  computer  system  for  each 
member  distributian  system  by  a  radio 
or  telephone  link  that  is  dedicated  to 
that  purpose  and  is  not  shared  with 
other  communicatian  activities.  Under 
such  circumstances,  communications 
equipment  shall  be  classified  in 
Accoimt  353,  Station  Equipment  If  the 
communications  equipment  is  shared 
with  general  use  or  voice 
commimications  eouipment,  however, 
the  equipment  shall  be  dassifSed  In 
Account  397.  Communication 
Equipment. 

3.  Depreciation 

Load  control  equipment  shall  be 
recorded  in  separate  subaccounts  of  the 
primary  plant  accounts  detailed  above 
and  shall  be  depreciated  based  upon  the 
owner's  estimate  of  the  equipment's 
useful  service  lils. 

Distribution  Borrower 

1.  Member  System  Equipment 
Member  system  equipment  is  the  data 
acquisition,  processing  and  control 
hardware  and  software  used  as  a  subset 
to  the  overall  load  control  efforts  by  the 
integrated  power  system. 

The  member  system  computer  for 
each  distribution  member  system 
accepts  the  control  strategy  from  the 
G&T  coordinating  system  and  develops 
the  tables  that  determine  the  control 
loads  that  are  to  be  shed  and  the 
duration  of  the  load  ontroL  The 
member  system  computer  for  each 


distribution  system  monitors  &e  usage 
St  each  of  its  delivery  points.  This  usage 
data  is  then  transmitted  to  the  G&T 
coordinating  system  for  use  in 
developing  locul  projects  and  evaluating 
control  strategies  for  the  integrated 
power  system.  The  member  system 
computer  is  generaUy  dedicated  to  load 
control  use  and  is  not  shared  with  other 
electric  utility  operations. 

The  member  computer  system  shall 
be  recorded  in  Accoimt  362.  Stetioa 
Equipment  The  associated  operating 
expenses  shall  be  recorded  in  Account 

581,  Load  Dispatching,  and 
maintenance  expenses  shall  be  recorded 
in  Account  592.  Maintenance  of  Statitna 
Equipment 

2.  Substation  Remote  Controllers 

Substation  Remote  Controllers  are 
located  at  the  distribution  substation. 
They  accept  control  signals  from  the 
member  sj-stem  computer  and  couple 
the  signal  to  the  portion  of  the 
distribution  sjrstem  to  which  it  Is 
connected.  Substation  Remote 
Controllers  also  serve  as  a  receiver  of 
inboxmd  signals  fit>m  transponders 
located  in  the  distribution  system.  They 
also  send  data  back  to  the  member 
system  computer. 

Substation  Remote  Controllers  shall 
be  recorded  in  Account  362,  Station 
Equipment.  The  associated  operating 
expenses  shall  be  recorded  in  Account 

582,  Station  Expenses,  and  maintenance 
expenses  shall  be  recorded  in  Account 
592,  Maintenance  of  Station  Equipment. 

3.  Substation  Injection  Units 
Substation  In}ectiao  Units  are  used 

only  in  power  line  based  systems  and 
are  located  In  distribution  substations. 
A  major  function  of  the  Substation 
Injection  Unit  is  to  receive  load  control 
signals  from  the  member  system 
computer  and  inject  them  into  the 
power  line  besed  system  to  be 
transmitted  to  the  Load  Control 
Receivers.  Substation  Injection  Units 
can  also  perfcmn  control  and  SCADA 
functions  similar  to  those  performed  by 
Substation  Remote  ControllerB. 

Substation  Injection  Units  shall  be 
recorded  in  Aconmt  362.  Station 
Equipment.  The  associated  operating 
expenses  shall  be  recorded  in  Account 
582,  Station  Expenses,  and  maintenance 
expenses  shall  be  recorded  in  Account 
592,  Maintenance  of  Station  Equipment. 

4.  Remote  Terminal  Units 
Remote  Terminal  Units  parfurui 

electric  utibty  SCADA  hmcttans  hi  a 
distribution  substation  or  delivery 
point  These  functions  indade 
monitoring  aquipmeot  foralmannai 
operating  conditions,  monitcoing  analog 
quantities  such  as  conductor  voltage  or 
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substation  load,  and  controlling  of 
certain  equipment  within  the 
substation. 

Remote  Terminal  Unita  shall  be 
recorded  in  Account  362,  Station 
Equipment  The  associated  operating 
expenses  shall  be  recorded  in  Accoimt 
582,  Station  Expenses,  and  maintenance 
expenses  shall  be  recorded  in  Account 
592,  Maintenance  of  Station  Equipment. 

5.  Lme  Device  Transponder 

A  Line  Device  Transponder  directly 
controls  a  piece  of  distribution 
apparatus,  such  as  a  voltage  regulator  or 
a  power  factor  correction  capacitor, 
located  on  a  distribution  feeder  and  not 
accessible  to  a  Remote  Terminal  Unit. 
The  Line  Device  Transponder  actuates 
the  control  functions  and  reports  back  to 
the  member  system  computer  upon 
completion  of  the  requested  action.  This 
transponder  is  located  at  the  site  of  the 
distribution  apparatus  being  controlled. 

Line  Device  Transponders  shall  be 
recorded  in  Account  368,  Line 
Transformers.  The  associated  operating 
expense  shall  be  recorded  in  Account 
583,  Overhead  Line  Expenses,  or 
Account  584,  Underground  Line 
Expenses,  as  appropriate,  and 
maintenance  expenses  shall  be  recorded 
in  Account  595.  Maintenance  of  Line 
Transformers. 

6.  Communications  Verification 
Transponders 

Communication  Verification 
Transponders  are  used  to  respond  to 
inquiries  from  Substation  Remote 
Controllers.  In  power  line  based 
systems,  these  transponders  are  used  to 
verify  the  performance  of  the 
communications  system.  They  are  also 
used  during  adverse  system  operations 
to  isolate  sections  of  the  distribution 
system  that  are  experiencing  an  outage. 

Communication  Verification 
Transponders  shall  be  recorded  in 
Account  362,  Station  Equipment.  The 
associated  operating  expenses  shall  be 
recorded  in  Account  582,  Station 
Expenses,  and  maintenance  expenses 
shall  be  recorded  inAccount  592, 
Maintenance  of  Station  Equipment 

7.  Load  Control  Receivers 

The  Load  Control  Receiver,  also 
known  as  a  load  control  switch,  is 
located  at  the  site  of  the  consumer's 
load.  These  receivers  directly  control 
the  electric  suoply  to  an  end-use 
appliance,  sudi  as  an  electric  water 
heater,  central  air  conditioning 
compressor,  or  irrigation  pump.  The 
amount  of  time  that  an  appliance  will  be 
turned  off  by  the  load  control  receiver 
is  preset  When  the  member  system 
computer  determines  that  load  shedding 
is  necessary.  It  sends  a  signal  to  the 


communication  link  which  then  sends 
signals  directly  to  the  Load  Control 
Receivers.  In  a  power  line  based  system, 
the  signal  trom  the  communications  link 
is  sent  by  radio  or  telephone  line  to  the 
SubstaUon  Injection  UniU.  which  then 
signals  the  Load  Control  Receivers  to 
shut  down  the  appliances  for  the 
present  time.  In  nonpower  line  based 
systems,  the  signal  from  the 
commimications  link  is  sent  by  radio 
directly  to  the  Load  Control  Receivers. 

Load  Control  Receivers  are  located  on 
the  consiuner's  side  of  the  meter.  When 
the  member  distribution  system  retains 
title  to  the  Load  Control  Receivers  and 
assumes  full  responsibility  for 
maintenance  and  replacement  of  the 
equipment,  it  shall  be  classified  In 
Account  371,  Installations  on 
Customer's  Premises.  Load  Control 
Receivers  that  are  donated  or  given  to 
consiuners  shall  be  charged  to  Accoimt 
908,  Customer  Assistance  Expenses. 

Operating  and  maintenance  expenses 
applicable  to  Load  Control  Receivers 
recorded  in  Account  371  shall  be 
charged  to  Account  587,  Customer 
Installations  Expenses,  and  Accoimt 
598,  Maintenance  of  Miscellaneous 
Distribution  Plant,  respectively. 
Expenses  applicable  to  Load  Control 
Receivers  donated  or  given  to 
consumers  shall  be  recorded  In  Account 
908,  Customer  Assistance  Expenses. 

Load  Control  Receivers  may  be  moved 
on  a  continual  basis  from  one  customer 
location  to  another  and  are,  therefore, 
considered  to  be  special  equipment 
Items.  When  ownership  is  maintained 
by  the  member  distribution  cooperative, 
Load  Control  Receivers  shall  be 
accounted  for  In  accordance  with  the 
special  equipment  procedures  outlined 
in  Accounting  Interpretation  No.  119  of 
this  section. 

8.    Communication  l.<nVf 

The  communication  link  In  the 
member  distribution  systems  between 
the  Member  System  Computer,  the 
Substation  Remote  Controllers  or 
Substation  Injection  Units,  Remote 
Terminal  Units,  Line  Device 
Transponders,  Communication 
Verification  Transponders,  and  Load 
Control  Receivers  is  usually 
accomplished  by  radio,  telephone  line, 
or  power  line  based  system.  The 
communication  links  are  normally 
dedicated  to  the  SCADA  and  load 
control  functions  being  served.  Under 
such  circumstances,  commimications 
equipment  shall  be  recorded  in  Account 
362,  Station  Equipment  If,  however,  the 
communication  equipment  used  Is 
shared  with  general  use  or  voice 
communications  equipment,  the 


equipment  shall  be  charged  to  Account 
397,  Communication  Equipment 

9.  Depreciation 

Load  control  equipment  shall  be 
recorded  in  separate  subaccounts  of  the 
primary  plant  accounts  detailed  above 
and  shall  be  depreciated  based  upon  the 
manufacturer's  estimate  of  the 
equipment's  useful  service  Ufe. 

119    Special  Equipment 

Special  Equipment  items  are 
classified  as  such  because  they  are 
continually  being  moved  from  one 
location  to  another  due  to  load  changes 
and  maintenance  practices.  The  USoA 
provides  accounting  that  differs  from 
that  used  for  other  types  of  materials. 
The  cost,  new,  of  special  equipment 
items  shall  be  capitahzed  at  the  time  of 
purchase;  it  shall  not  be  charged  to 
Account  154  as  Is  the  case  with  other 
materials.  The  first  installation  cost  as 
well  as  all  incidental  costs  necessary  to 
prepare  the  equipment  for  use,  shall  be 
capitalized  with  the  material  upon 
purchase.  All  subsequent  costs  of 
removing,  resetting,  changing,  renewing 
oil,  and  repairing  constitute  operations 
and  maintenance  expenses.  The 
capitalized  cost  of  special  equipment 
Items,  including  the  first  Inrtallation, 
shall  be  removed  from  the  electric  plant 
accounts  only  when  the  Items  are 
abandoned  or  retired  from  the  system. 

Meters,  line-type  transformers,  oil 
circuit  reclosers.  sectionalizers,  current 
and  potential  transformers,  meter 
sockets,  and  other  metering  equipment 
listed  In  Account  370,  Meters,  as  well  as 
pole-tjrpe  and  underground  voltage 
regulators  in  Account  368,  Line 
Transformers,  are  considered  to  be 
special  equipment  Items.  Similarly,  load 
control  receivers  fload  control  switches) 
recorded  in  Account  371,  Installations 
on  Customers'  Premises,  are  considered 
to  be  items  of  special  equipment.  (See 
Interpretation  No.  118.)  Transformers, 
voltage  regulators,  metering  equipment, 
and  current  and  potential  transformers 
for  substations  are  not 

Special  equipment  items  which  are 
classified  as  nonusable  shall  be 
segregated  In  the  warehouse  and  retired 
from  service.  The  Summary  of  Special 
Equipment  Costs  shall  be  retitled 
Summary  of  Special  Equipment  Costs 
Retired  and  used  for  tms  purpose.  A 
journal  entry  reflecting  this  information 
shall  be  prepared  and  posted  to  the 
books.  Since  loan  funos  for  special 
equipment  including  first  Installation 
costs,  are  approved  for  advance  by  REA 
upon  receipt  of  the  brarower's  written 
estimate  of  funds  required,  and  not  on 
the  basis  of  an  Inventory  of  Woric 
Orders,  It  Is  Improper  to  take  a  credit  for 
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uiy  sftlvaga  isvolvad  in  the  retiremflot 
of  special  aquipa»Qt  on  the  Inventory  of 

Work  Orders. 

120  Meter  Sockets  end  Meters 

When  •  utility  furnishes  meter 
sockets,  ownership  by  the  utility  of  the 
meter  socket  or  base,  as  well  as  the 
meter  itself,  is  established  by  virtue  of 
them  being  furnished  without  cost  to 
the  consumer  by  the  cooperative.  While 
no  agreement  as  to  ownership  between 
the  cooperative  and  the  property  ovmer 
exists,  cooperative  ownership  is  implied 
by  long  standing  practice  and  tradition 
in  the  electric  utility  industry. 

121  Minimum — Maximum  Voltmeters 

A  minimum — maximum  voltmeter  is 
used  to  record  the  minimum  and 
maximiun  vohages  at  a  specific  line 
location  over  a  period  of  time.  It  is 
normally  installed  on  a  pole  in 
connection  with  a  1  Vi  kVA  transformer, 
a  meter  base  and  connecting  wires,  and 
other  small  items  of  materials.  Meter 
bases  are  ordinarily  set  for  these 
voltmeters  throughout  the  system,  and  a 
lessOT^  number  of  voltnieters  ve  rotated 
among  them  periodically  to  obtain 
voltage  readings.  An  average  system 
may  have  one  voltmeter  to  two 
installations,  with  a  maximum  of  20  or 
25  voltmeters  for  the  whole  system. 

Minimum — maximum  voltmeters 
ahall  be  recorded,  through  work  orders, 
in  Account  370,  Meters,  when  installed. 
The  cost  of  the  transformers  shall 
remain  in  Accoimt  368,  line 
Transformers,  with  the  cost  of  the  meter 
bases  remaining  in  Account  370,  Meters. 
The  miscellaneous  m^erial  used  in 
installing  the  transformer  and  the  meter 
base  shaU  be  charged  to  Accoimt  370. 
Meters. 

Maintenance  expense  shall  be  charged 
to  either  Account  595,  Maintenance  of 
Line  Transformers,  or  Account  597. 
Maintenance  of  Meters,  as  appropriate. 
Costs  associated  with  reading  the 
voltmeters  shall  be  charged  to  Account 
583,  Overhead  Line  Expienses,  and  the 
cost  of  relocating  or  changing  the 
complete  installation  or  any  part 
thereof,  other  than  retirement  of  the 
meter  base,  shall  be  charged  to  Account 
583,  Overhead  Line  Expenses,  or 
Account  586,  Meter  Expenses. 

122  Retrofitting  Demand  Meters 

A  demand  meter  measures  the 
amount  of  electricity  used  over  a  period 
of  time  in  kilowatt-hours  (kWh)  and 
indicates  the  maximum  kilowatts  (kW) 
required  at  any  one  time  by  means  of  a 
pointw. 

Electronic  or  solid  state  demand 
maters  have  a  direct  readout  which 
reads  kilowatt  demand  to  two  decimal 


places.  The  use  of  a  direct  readout 
demand  meter  asay  result  in  increased 
revenues  as  poiatar  readings  tend  to 
remster  lower  than  actual  usages. 

The  process  of  retrofitting  a  deaund 
meter  replaces  the  pointer  «vith  a  direct 
readout.  The  cost  of  such  a  replacement 
is  usually  expensed  as  a  minor  item  of 
property;  however,  since  the  use  of  a 
direct  readout  results  in  a  substantial 
betterment,  the  excess  cost  of  the 
replacement  over  the  estimated  cost,  at 
current  prices,  of  replacing  the  pointer 
without  the  betterment  is  capituized. 

1Z3    Transformer  ConversioDS 

The  conversion  of  an  overhead 
transformer  to  an  underground 
transformer  constitutes  a  betterment  and 
shall,  therefore,  be  capitalised. 

124  Transclosures 

Transclosures  are  enclosures  or 
cabinets  in  which  line  transformers  are 
mounted.  The  cost  of  transclosures  that 
are  purchased  separately  from  the 
trans  font  er  shall  be  charged  to  Account 
154.  Plant  Materials  and  Operating 
SuppUes,  when  received,  and 
capitahzed,  upon  installation,  to 
Account  368.  Line  T'^nsformer*.  as  a 
separate  unit  of  property.  If  the  case  and 
the  transformer  are  inseparable,  the  imlt 
is  considered  a  transformer  and  shall  be 
capitalized  upon  purchase. 

125  Retirement  Units 
Services 

A  retirement  imit  shall  consist  of  a 
complete  service  rather  than  the 
individual  wires  comprising  that 
service.  If  each  separate  wire  of  a  service 
were  treated  as  a  retirement  \mlt,  the 
retirement  unit  would  represent  a 
comparatively  small  cost.  Such  a  small 
imit  of  property  would  substantially 
increase  the  number  of  retirement  work 
orders.  The  complete  service  shall, 
therefore,  be  considered  a  retirement 
imit. 

Minor  Items 

When  minor  items  of  prupeity  are 
added  separately  from  complete 
retirement  units,  the  costs  of  these  items 
shall  be  included  in  work  orders,  and  by 
unitizing  all  coets  of  completed 
construction  for  a  month,  these  minor 
items  shall  be  spread  to  the  retirement 
units  of  which  they  normally  form  a 
part.  For  example,  to  convert  a  two- 
phase  line  to  a  three-phase  line  requires 
the  addition  of  a  conductor,  an  insulatw 
and  a  pole-top  pin.  A  pole-top  pin  Is 
typically  capituizad  as  a  component  of 
the  cost  of  the  pole  to  which  it  is 
attached.  Assuming  this  is  tbe  only 
work  order  for  the  month,  th«  cost  of 
-  this  pin  shall  be  dbaxged  to  the 


conductor,  so  that  its  coat  is  included  in 
the  total  cost  of  the  proiect  In  actual 
practice,  however,  this  does  not  happen 
as  it  is  normal  to  have  a  nun^>qf  of  work 
orders  for  a  given  month,  which  include 
the  setting  of  poles.  In  allocating  the 
cost  of  all  construction  projects  for  the 
month,  part  of  the  cost  6f  pole-top  pins 
shall  be  allocated  to  poles  ev«D  though 
the  work  orders  on  which  they  were 
capitalized  did  not  include  poles. 

The  retirement  and  replacement  of 
isolated  single  retirement  imits  cannot 
be  charged  to  maintenance;  a  retirement 
and  construction  work  order  shall  be 
used. 

126  Establishment  of  Continuing 
Property  Records 

The  costs  of  installing  a  system  of 
continuing  property  rerords  shall  be 
diaiged  to  Account  930.2. 
Miscellaneous  General  Expenses,  and 
may  include: 

1.  Labor  and  expenses  incurred  in 
developing  an  inventory  of  property, 

2.  Labor  and  material  costs  incurred 
in  connection  with  developing  pole 
records  including  map  preparation  and 
pole  cards;  and 

3.  Labor  and  matwial  coats  (ledger 
sheets,  etc.)  incurred  in  connection  with 
the  installation  of  the  record  system. 

127  Continuing  Property  Records  for 
Buildings 

When  establishing  continxiing 
property  records  for  a  building  where 
there  is  no  detailed  breakdown  of 
contract  costs,  it  is  necessary  to  estimate 
the  cost  of  the  each  component  part.  R 
should  be  noted  that  the  establishment 
of  continuing  property  records  is  not 
required  for  buildings;  however,  if  CPRs 
are  not  maintained,  all  repairs  iixluding 
the  replacement  of  major  component 
parts  shall  be  expensed  in  the  period 
incurred. 

128  Sale  of  Property 

All  proceeds  deposited  in  the 
Construction  Fund  account  from  the 
sale  of  property,  r^ardleas  of 
materiality,  shall  be  reflected  on  the 
REA  Form  595,  Financial  Requirement 
and  Expenditure  Statement  Proceeds 
from  the  sale  of  property  shall  be 
reported  on  the  Form  59S,  by  budget 
purpose,  as  a  reduction  in  total 
expenditures  to  date,  column  5;  and  an 
increase  in  the  cash  balance,  column  6. 

Proceeds  from  the  sale  of  propMty 
shall  not  be  used  to  maintain  an 
"Employee  Fund."  A  utility  may, 
pursuant  to  board  policy,  use  general 
funds  for  employee  welbre  equivalent 
in  amount  to  proceeds  received  from  the 
sale  of  scrap  property.  If  general  funds, 
in  an  amount  equivalent  to  proooeds 
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received  from  the  sale  of  scrap  property, 
are  used  for  employee  welfare.  Account 
926,  Employee  Pensions  and  Benefits. 
shall  be  charged. 

129  Gain  or  Loss  on  the  Sale  of  an 
Office  Building 

A  gain  on  the  sale  of  an  office 
building  shall  be  recorded  in  Account 
421.1.  Gain  on  the  Disposition  of 
Property,  with  a  loss  recorded  In 
Account  421.2,  Loss  on  the  Disposition 
of  Property.  If  the  gain  or  loss  will 
materially  distort  current  year's  net 
margins,  such  gain  or  loss  is  reportable 
as  an  extraordinary  item  in  Account 

434,  Extraordinary  Income,  or  Account 

435,  Extraordinary  Deductions. 

1 30  Salvage  and  Obsolete  Material 

The  value  of  material  salvaged  from 
the  retirement  of  units  of  property 
reduces  the  loss  on  the  retirement  and 
shall  be  so  applied.  The  value  assigned 
to  salvage  shall  be  credited  to  Account 
108.8,  Retirement  Work-in-Progress, 
which  results  in  reducing  net  charges  to 
the  provision  for  depredation  when  the 
work  order  is  completed  and  cleared. 

If  salvage  is  sola,  any  difference 
between  die  realized  value  and  the 
estimated  value  of  the  salvaged  material 
shall  be  charged  or  credited  to  the 
appropriate  provision  for  depreciation. 

salvage  resulting  from  mamtenance 
where  no  retirement  units  are  involved 
shall  be  debited  to  the  materials  and 
supplies  account,  and  credited  to  the 
appropriate  maintenance  account. 

Occasionally  a  utility  will  have  a  loss 
due  to  obsolescence  of  materials  on 
hand.  If  the  loss  is  due  to  obsolescence 
of  new  material,  the  loss  shall  be 
charged  to  Account  426.5,  Other 
Deductions.  If  the  loss  is  due  to 
obsolescence  of  used  material,  the  loss 
shall  be  charged  to  the  appropriate 
subaccount  of  Account  108, 
Accumulated  Provision  for 
Depreciation. 

131  Plant  Acquisition  Adjustments 

Plant  acquisition  adjustments  shall  be 
amortized  to  the  operating  expense 
accotints.  These  adjustments  are 
recorded  in  Account  114,  Electric  Plant 
Acquisition  Adjustments,  and  amortized 
to  Account  406.  Amortization  of  Electric 
Plant  Acqiiisition  Adjustments,  or 
Account  425,  Miscellaneous 
Amortization,  as  required  by  the 
regulatory  commission  having 
jurisdiction.  Accounts  406  and  425  shall 
be  closed  to  operating  margins. 

132  General  Plant 

When  the  imit  method  of  depreciation 
is  used  for  general  plant  items,  gains 
and  losses  on  sales,  trades  or  disposals 


of  equipment  shall  be  recorded  as  such. 
If  the  composite  method  of  depreciation 
is  used,  gains  or  losses  on  the  disposal 
of  general  plant  items  shall  be  recorded 
in  the  appropriate  depredation  reserve 
account 

A  truck  which  is  used  only  for 
transporting  power  operated  equipment 
mounted  thereon  shall  be  charged, 
together  with  the  installed  equipment, 
to  Account  396,  Power  Operated 
Equipment.  If  the  same  type  of  truck  is 
used  for  transporting  materials  and 
supplies,  tools  and  work  equipment, 
personnel,  or  other  items,  the  cost  of  the 
truck  shall  be  charged  to  Account  392, 
Transportation  Equipment. 

Depredation  and  other  expenses 
relating  to  power  operated  equipment 
shall  be  accumulated  in  a  subaccount  of 
Accoimt  184,  Clearing  Accounts,  and 
distributed  monthly  on  an  equitable 
basis  to  the  accounts  properly 
chargeable. 

Depreciation  expense  on  yehides  and 
other  work  equipment,  furniture  and 
office  equipment,  and  other  such  plant 
used  in  the  construction  of  utihty  plant, 
is  a  proper  component  of  construction 
cost  To  avoid  a  duplicate  advance  of 
funds,  however,  the  amount  of 
depredation  on  such  items  that  has 
previously  been  financed  from  loan 
funds  shall  be  deducted  from 
Inventories  of  Work  Orders  submitted  to 
REA.  This  amount  shall  be  specifically 
identified,  and  shown  either  monthly  or 
annually  as  a  single  Item  in  column  9 
on  the  REA  Form  219.  Inventory  of 
Work  Orders. 

133    Plant  Abandonments  and 
Disallowances  of  Plant  Costs 

In  December  1986,  the  Finandal 
Accounting  Standards  Board  issued 
Statement  of  Financial  Accounting 
Standards  Na  90.  Regulated 
Enterprises— Accounting  for 
Abandonments  (Statement  No.  90)  and 
Disallowances  of  Plant  Costs.  This 
section  provides  an  overview  of  the 
requirements  outlined  in  Statement  No. 
90  together  with  the  specific  accounts 
that  shall  be  used  to  record  a  plant 
abandonment  or  a  disallowance  of  plant 
costs. 

Plant  AbandonmentM 

When  an  abandonment  becomes 
probable,  the  cost  of  the  abandoned 
asset  shall  be  removed  from 
Construction  Work-in-Progress  or  Plant- 
in-Service,  as  applicable.  Before  making 
this  transfer,  however,  s  determination ' 
must  be  made  as  to  whether  recovery  of 
the  allowed  cost  is  likely  to  be  provided 
with  a  full  return  on  the  investment 
during  the  period  from  the  time  the 
abandonment  becomes  probable,  to  the 


time  when  recovery  is  completed,  or 
with  a  partial  or  no  return  on  the 
investment  This  determination  shall  be 
made  based  upon  the  facts  and 
circumstances  of  the  spedfic 
abandonment,  and  past  practices  and 
current  polides  of  regulatory 
jurisdiction. 

If  a  full  return  on  the  investment  is 
likely  to  be  provided,  any  disallowance 
of  all  or  part  of  the  cost  of  abandoned 
plant  that  is  both  probable  and 
reasonably  estimated  shall  be 
recognized  as  a  loss  in  the  current  year 
with  the  carrying  basis  of  the  asset 
reduced  by  an  equal  amount  The 
remaining  cost  of  abandoned  plant  shall 
be  recorded  as  a  separate  new  asset 

If  partial  or  no  return  on  the 
investment  is  likely  to  be  provided,  any 
disallowance  of  abandoned  plant  costs 
that  is  both  probable  and  reasonably 
estimated  shall  be  recognized  as  a  loss. 
The  present  value  of  the  futiure  revenues 
expected  to  be  provided  to  recover  the 
allowable  cost  of  the  abandoned  plant 
and  return  on  the  investment,  if  any, 
shall  be  reported  as  a  separate  new 
asset.  Tlie  discount  rate  used  to 
compute  the  present  value  shall  be  the 
borrower's  incremental  borrowing  rate, 
which  is  the  rate  that  the  borrower 
would  have  to  pay  to  borrow  an 
equivalent  amount  for  a  period  equal  to 
the  expected  recovery  period.  In 
determining  the  value  of  expected 
future  revenues,  the  borrower  shall 
consider  the  probable  time  period  before 
the  recovery  is  expected  to  oegin  and 
the  probable  time  period  over  which 
recovery  is  expected  to  be  provided. 

The  amount  of  the  new  asset  shall  be 
adjusted  from  time  to  time,  as  necessary. 
if  new  information  indicates  that  the 
estimates  used  to  record  the  new  asset 
have  changed.  The  carrying  value  of  the 
new  asset,  however,  shall  not  be 
adjusted  for  changes  in  the  incremeiUal 
borrowing  rate.  The  amoimt  of  any 
adjustments  shall  be  recorded  as  a  gain 
or  loss. 

During  the  period  between  the  date  on 
which  a  new  asset  is  recognized  and  the 
date  on  which  recovery  begins,  the 
carrying  amount  shall  be  increased  by 
accruing  a  carrying  charge.  The  rate 
used  to  accrue  the  car^j^ing  charge  shall 
be: 

1.  If  a  full  return  on  the  investment  is 
likely,  a  rate  equal  to  the  allowed 
overall  cost  of  capital  in  the  jurisdiction 
in  which  recovery  is  e)q>eded  to  be 
provided  shall  be  used. 

2.  If  partial  or  no  return  is  likely,  the 
asset  shall  be  amortized  in  a  mjinnftf 
that  will  produce  a  constant  return  on 
the  unamortized  investment  In  the  new 
asset  equal  to  the  rate  at  which  the 
expeded  revenues  were  discounted. 
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Due  to  the  nonprofit  environment  in 
which  electric  cooperatives  operate,  full 
recovery  of  interest  expense  on  plant 
related  long-term  debt  equates  to  full 
recovery  of  the  rate  of  retxim  for  an 
investor-owned  utility.  Therefore,  if  a 
cooperative  Is  permitted  full  recovery  of 
the  interest  expense  incurred  on  the 
long-term  debt  borrowed  to  finance 
construction  of  an  abandoned  plant,  no 
discounting  of  the  asset  is  required  nor 
is  accrual  of  the  carrying  charge 
permitted. 

If,  at  the  time  the  provisions  of 
Statement  No.  90  are  first  applied,  the 
borrower  elects  to  restate  the  financial 
statements,  the  financial  statements  for 
all  neriods  presented  shall  be  restated 
and  the  financial  statements  shall 
disclose  the  nat\u«  of  the  restatement 
and  its  effect  on  margins  before 
extraordinary  items,  net  margins,  and 
patrondge  capital  at  the  beginning  of  the 
earliest  period  presented.  If  the 
borrower  elects  not  to  restate  the 
financial  statements,  the  effect  of 
applying  SUtement  No.  90  shall  be 
reported  as  a  change  In  accoimting 
principle  and  the  financial  statements 
shall  disclose  the  nature  of  the  change 
and  the  effect  of  applying  Statement  No. 
90  on  margins  before  extraordinary 
items  and  net  margins. 

The  specific  accounts  that  shall  be 
used  to  record  transactions  involving 
plant  abandonments  are  as  follows: 

1 .  In  the  year  of  the  abandonment,  the 
unrecoverable  portion  of  the  cost  of 
abandoned  plant  included  in 
construction  work-in-progress  shall  be 
recognized  as  a  loss  by  a  charge  to 
Account  426.5,  Other  Deductions,  and  a 
credit  to  Account  107,  Construction 
Work-in-Progress. 

2.  The  balance  of  the  cost  remaining 
in  the  construction  work-in-progress 
account  shall  be  credited  to  Account 
107  and  charged  to  Account  182.2, 
Unrecovered  Plant  and  Regulatory 
Study  Costs. 

3.  The  difference  between  the  charge 
to  Account  182.2  and  the  present  value 
of  expected  future  revenues  for  recovery 
of  the  new  asset,  shall  be  recorded  as  a 
credit  to  Accoimt  182.2  and  a  debit  to 
Account  426.5.  Tht  credit  to  Account 
182.2  shall  be  segregated  from  the 
amount  charged  to  Account  182.2  by  the 
use  of  a  separate  subaccount.  Statement 
No.  90  does  not  require  this  segregation; 
however,  it  is  necessary  xmder  the  USoA 
to  provide  for  the  appropriate 
segregation  of  operating  and 
nonoperating  income. 

4.  During  Uie  waiting  period  for 
recovery  of  the  new  asset  to  be^, 
carrying  charges  shall  be  accrued  by  a 
debit  toAccount  182.2  with  a  concurrent 


credit  to  Account  421,  Miscellaneous 
Nonoperating  Income.  Debits  to 
Account  182.2  shall  be  treated  as 
reductions  to  the  credit  subaccount  of 
Account  182.2. 

5.  The  borrower  shall  amortize  the 
amount  debited  to  Account  182.2  by 
charges  to  operating  income,  consistent 
with  the  way  the  amortized  amounts  are 
recovered  through  rates.  These  charges 
to  income  shall  be  recorded  in  Accoimt 
407,  Amortization  of  Property  Losses. 
Unrecovered  Plant  and  Regulatory 
Study  Costs. 

6.  As  the  recoverable  amount 
recorded  In  Accoimt  182.2  is  recovered 
through  rates,  the  borrower  shall  accrue 
income  by  charges  to  Account  182.2  and 
credits  to  Account  421,  Miscellaneous 
Nonoperating  Income.  Accruals  shall  be 
computed  by  applying  the  same  rate 
used  to  derive  the  present  value  of  the 
asset  established  in  Account  182.2.  to 
the  unamortized  balance  in  that 
account  Accrued  amoimts  charged  to 
Account  182.2  shall  be  treated  as 
reductions  to  the  credit  subaccount 
withinAccount  182.2. 

Prior  to  implementing  the  accounting 
prescribed  above,  the  borrower  shall 
submit  the  details  of  each  plant 
abandonment  to  REA  for  approval. 

Disallowances  of  Costs  of  Recently 
Completed  Plant 

When  it  becomes  probable  that  a 
portion  of  the  cost  of  recently  completed 
plant  will  be  disallowed  for  rate  maldng 
purposes  and  a  reasonable  estimate  of 
the  amount  of  the  disallowance  can  be 
made,  the  estimated  amount  of  the 
probable  disallowance  shaU  be 
deducted  from  the  reported  cost  of  the 
plant  and  recognized  as  a  loss.  If  a 
portion  of  the  costs  is  explicitly,  but 
indirectly  disallowed,  the  eouivalent 
amount  of  the  cost  shall  be  deducted 
from  the  reported  cost  of  the  plant  and 
recognized  as  a  loss.The  specific 
accounts  that  shall  be  used  to  record 
transactions  involving  the  disallowance 
of  plant  costs  are  as  follows: 

1.  Estimated  disallowed  plant  costs 
which  the  borrower  records  as  a  credit 
to  Accoimt  101,  Electric  Plant-in- 
Service,  shall  be  charged  to  Account 
426.5,  CXher  Deductions. 

2.  If  the  loss  qualifies  as  an 
extraordinary  item  under  the  criteria  set 
forth  in  General  Instruction  No.  7  of  the 
USoA,  the  borrower  shall  record  the  loss 
in  Account  435,  Extraordinary 
Deductions.  To  be  considered 
extraordinary,  an  item  shall  be  more 
than  five  percent  of  income  computed 
before  extraordinary  items.  If  a  borrower 
believes  that  a  loss  of  less  than  five 
percent  should  be  treated  as  an 
extraordinary  Item;  the  borrower  shall, 


with  commission  approval,  record  the 
loss  in  Account  435  and  report  the  loss 
as  an  extraordinary  item,  uthe  borrower 
is  not  subject  to  state  commission 
jurisdiction,  REA  approval  is  required. 

134    Utility  Plant  Phase-in  Plans 

In  August  1987.  the  Financial 
Accounting  Standards  Board  issued 
Statement  of  Financial  Accounting 
Standards  No.  92,  Regulated 
Enterprises — ^Accounting  for  Phase-in 
Plans  (SUtement  No.  92).  This  section 
provides  an  overview  of  the 
requirements  outlined  in  Statement  No. 
92. 

The  term  phase-in  plan  is  used  to 
refer  to  any  method  of  recognition  of 
allowable  costs  in  rates  that  meets  all  of 
the  following  criteria: 

1.  The  method  was  adopted  by  the 
regulator  in  connection  with  a  major, 
newly  completed  plant  of  the  regulated 
enterprise  or  one  of  its  suppliers  or  a 
major  plant  scheduled  ka  completion  in 
the  near  future. 

2.  The  method  defsrs  the  rates 
intended  to  recover  allowable  costs 
beyond  the  period  in  which  those 
allowable  costs  would  be  charged  to 
expense  under  generally  accepted 
accounting  principles  applicable  to 
enterprises  in  general. 

3.  The  method  defers  the  rates 
intended  to  recover  allowable  costs 
beyond  the  period  in  which  those  rates 
would  have  been  ordered  imder  the 
rate-making  methods  routinely  used 
prior  to  1982  by  that  regulator  for 
similar  allowable  costs  of  that  regulated 
enterprise. 

If  a  phase-in  plan  is  ordered  by  a 
regulator  in  connection  with  a  plant  on 
which  no  substantial  physical 
construction  had  been  performed  before 
Januaiv  1. 1988.  none  of  the  allowable 
costs  that  are  deferred  for  future 
recovery  by  the  regulator  under  the  plan 
for  rate-making  purposes,  shall  be 
capitalized  for  general-purpose  financial 
reporting  purposes  (financial  reporting). 

If  a  phase-in  plan  is  ordered  by  a 
regulator  in  connection  with  a  plant 
completed  before  January  1. 1988.  or  a 
plant  on  which  substantial  physical 
construction  had  been  performed  before 
January  1. 1988.  the  criteria  specified 
below  shall  be  applied  to  that  plan.  If 
the  phase-in  plan  meets  all  of  those 
criteria,  all  allowable  costs  that  are 
deferred  for  future  recovery  by  the 
regulator  under  the  plan  shall  be 
capitalized  for  finyndal  reporting 
purposes  as  a  separate  asset  (a  deferred 
charge).  If  any  one  of  those  criteria  is 
not  met.  none  of  the  allowable  costs  that 
are  deferred  for  future  recovery  by  the 
regulator  imder  the  plan  shall  be 
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capitalized  for  financial  repoiting.  The 
criteria  for  determining  whether 
capitalization  is  appropriate  are: 

1.  The  allowable  costs  in  ouestion  are 
deferred  pursuant  to  a  formal  plan  that 
has  been  agreed  to  by  the  regulator. 

2.  The  plan  spedfiea  the  timing  of 
recovery  of  all  allowable  costs  that  will 
be  deferred  under  the  plan; 

3.  All  allowable  costs  deferred  under 
the  plan  are  scheduled  for  recovery 
within  10  years  of  the  date  when  the 
defionral  bc^an;  and 

4.  Hie  percentage  increase  in  rates 
scheduled  under  the  plan  for  each 
future  year  is  no  greater  than  the 
percentage  increase  in  rates  scheduled 
imder  the  plan  for  each  immediately 
preceding  year.  That  is,  the  scheduled 
percentage  increase  in  year  two  is  no 
greater  than  the  percentage  increase 
granted  in  year  one.  the  scheduled 
percentage  increase  in  year  three  is  no 
greater  than  the  percentage  Increase  in 
year  two.  etc 

By  definition,  a  phase-in  plan 
approived  prior  to  1982  that  contains 
provisions  contrary  to  those  detailed 
above  is  not  subject  to  the  provisions  of 
Statement  No.  92.  This  exemption, 
however,  only  relates  to  a  specific 
utility  and  a  specific  regulator.  For 
example,  a  utility  cannot  use  a  phase-in 
plan  approved  by  its  regulator  for  a 
different  utility  as  justification  for  iu 
phase-in  plan  exceeding  the  10-year 
limit  imposed  by  Statement  No.  92. 

A  phase-in  plan  is  a  method  of  rate 
making  intenoed  to  moderate  a  sudden 
increase  in  rates  while  providing  the 
regulated  enterprise  with  recovery  of  its 
investment  and  a  return  on  that 
investment  diiring  the  recovery  period. 
A  disallowance  is  a  rate-making  action 
that  prevents  the  regulated  enterprise 
from  recovering  either  some  amount  of 
its  investment  or  some  amount  of  return 
on  its  investment  Statement  No.  90 
specifies  the  accoxmting  for 
disallowances  of  plant  costs  (see  item 
133  of  this  rmulation).  If  a  method  of 
rate  making  that  meets  the  criteria  for  a 
phase-in  plan  includes  an  indirect 
disallowance  of  plant  costs,  that 
disallowance  shall  be  accounted  for  in 
accordance  with  Statement  No.  90. 
Cum\ilative  amounts  capitalized  under 
phase-in  plans  shall  be  reported  as  a 
separate  asset  in  the  balance  sheet.  The 
net  amount  capitalized  in  each  period  or 
the  net  amoimt  of  previously  capitalized 
allowable  costs  recovered  during  each 
period  shall  be  reported  as  a  separate 
item  of  other  income  or  expense  in  the 
incrane  statement  Allowable  costs 
capitalized  shall  not  be  reported  as 
reductions  of  other  expenses. 


The  terms  of  any  phase-in  plan  in 
effect  during  the  year  or  ordered  for 
foture  years  shall  be  disclosed  in  the 
financial  statements.  Statement  No.  92 
does  not  permit  capitalization  for 
financial  reporting  of  allowable  costs 
deferred  for  future  recovery  by  the 
regulator  pursuant  to  a  phase-in  plan 
that  does  not  meet  the  (Titeria  or  a 
phase-in  plan  related  to  pluit  on  which 
substantial  physical  construction  was 
not  completed  before  January  1, 1988. 
Nevertheless,  the  financial  statements 
shall  include  disclosures  of  the  net 
amount  deferred  at  the  balance  sheet 
date  for  rate-making  purposes,  and  the 
net  change  in  deferrals  for  rate-making 
purposes  during  the  year  for  those 
plans. 

If  the  provisions  of  Statement  No.  92 
are  applied  retroactively,  the  financial 
statements  of  all  periods  presented  shall 
be  restated.  In  addition,  tne  restated 
financial  statements  shall,  in  the  year 
that  Statement  No.  92  is  first  applied, 
disclose  the  nature  of  any  restatement 
and  its  effiact  on  margins  before 
extraordinary  items,  net  margins,  and  on 
patronage  capital  at  the  beghmlng  of  the 
earliest  period  presented.  If  the  £iancial 
statements  for  prior  yeen  are  not 
restated,  the  effects  of  applying 
Statement  No.  92  to  exiting  phase-in 
plans  shaU  be  reported  as  a  change  in 
accounting  prindple  and  the  financial 
statements  shall  disclose  the  effect  of 
adopting  Statement  No.  92  on  margins 
before  extraordinary  items  and  net 
margins. 

The  application  of  Statement  No.  92 
to  an  existing  phase-in  plan  shall  be 
delayed  if  b(^  of  the  foUovring 
conditions  are  met: 

1.  The  enterprise  has  filed  a  rate 
application  to  nave  the  plan  amended  to 
meet  the  criteria  of  Statement  No.  92  or 
intends  to  do  so  as  soon  as  practicable; 
and 

2.  It  is  reasonably  possible  that  the 
regulator  will  diange  the  terms  of  the 
phase-in  plan  so  titxat  it  will  meet  the 
criteria  of  Statement  No.  92. 

If  the  above  conditions  are  met  the 
provisions  of  Statement  No.  92  shall  be 
applied  to  the  existing  phase-in  plan  on 
the  earliOT  of  the  date  when  one  of  the 
conditions  ceases  to  be  met  or  the  date 
when  the  final  rate  order  is  received, 
amending  or  refusing  to  amend  the 
phase-in  plan.  However,  If  the 
enterprise  dela3rs  filing  its  application 
for  the  amendment  or  the  regidator  does 
not  process  the  application  in  the 
normal  period  of  time,  the  application 
of  Statement  No.  92  shall  not  oe  further 
delayed. 

In  applying  the  oriteria  of  Statement 
No.  92  to  a  plan  that  was  in  existence 


prior  to  the  first  fiscal  year  beginning 
after  December  15, 1987,  and  that  was 
revised  to  meet  that  criteria,  the  10-year 
criterion  and  the  requirement 
concerning  the  percentage  increase  «)m»I1 
be  measured  from  the  date  of  the 
amendment  rather  than  from  the  data  of 
the  first  scheduled  deferrals  under  the 
original  plan.  All  phase-in  plans  must 
receive  REA  approval  prior  to 
implementation. 

135    Accounting  for  Removal  or 
Relocation  of  Electric  Facilities 
Resulting  from  the  Action  of  Othen 

Under  arrangements  with  another 
party,  a  borrower  agrees,  or  is  obliged, 
to  remove,  relocate,  rearrange,  or 
otherwise  make  changes  in  utihty 
property,  other  than  for  the  piupose  of 
rendering  utility  service  to  the  other 
party,  for  which  the  utility  is 
reimbursed  for  all  or  a  portion  of  the 
costs  incxured. 

Plant  Accounting 

The  relocation  of  the  line  shall  be 
accoimted  for  as  follows: 

1.  If  all  of  the  assemblies  in  the  line 
are  retired  or  completely  removed  and 
later  reinstalled  n  if  the  line  is 
constructed  in  a  new  location  before  the 
old  line  is  removed,  construction  and 
retirement  work  ordera  shall  be 
prepared  except  for  the  costs  relating  to 
special  equipment  items  (transformers, 
oil  circuit  reclosen,  etc.)  which  shall  be 
charced  to  operations  expense. 

2.  If  a  line  is  moved  in  its  entirety  to 
a  new  location  except  for  isolated 
retirement  imits  (such  as  at  the  end  of 
the  line)  or  poles  not  suitable  for 
resetting,  the  cost  of  moving  the  portion 
of  line  that  is  moved  intact  shall  oe 
charged  to  maintenance  eiqMnse  while 
the  cost  related  to  the  change  in  isolated 
retirement  imits  or  the  replacement  of 
poles  not  suitable  for  resetting  shall  be 
accoimted  for  through  use  of 
construction  and  retirement  work 
ordera. 

3.  If  a  line  is  moved  intact  without 
any  change  in  assemblies,  the  cost  shall 
be  charged  to  maintenance  expense. 

Reimbursement 

If  the  borrower  receives 
reimbursement  for  the  costs  related  to 
the  relocation  of  the  line,  the 
reimbursement  shall  be  accounted  for 
by  crediting  operation  and  maintenance 
expenses  to  the  extent  of  actual 
expenses  occasioned  by  the  plant 
changes  and  crediting  the  remainder  to 
the  accumulated  provisioo  for 
depreciation,  imless  contractual  terms 
definitely  characterize  residiial  or 
specific  amounts  as  applicaUa  to  the 
cost  of  replacement  In  the  latter  event. 
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appropriate  credits  shall  be  entered  in 
the  plant  accounts. 

Reimbursement  received  from  a 
telephone  company  for  adding  a  pole  or 
replacing  a  present  pole  with  a  taller 
pole  under  joint  use  contracts  falls 
within  this  latter  category.  In  this 
instance,  appropriate  credits  are  charged 
against  the  plant  accounts. 

Financing 

The  total  reimbursement,  less  any 
portion  for  operations  and  maintenance 
costs,  shall  be  entered  in  the 
"Contributions  in  Aid  of  Construction" 
section  at  the  bottom  of  the 
Construction  Work  Order.  When  the 
Inventory  of  Work  Orders  (REA  Form 
219]  is  prepared,  enter  only  enough  of 
the  contribution  in  column  9  to  reduce 
to  zero  the  amount  in  column  10,  "Loan 
Funds  Subject  to  Advance  by  REA." 
This  entry  is  made  although  none  of  the 
reimbursement  received  is  recorded  in 
the  accounting  records  as  a  contribution 
in  aid  of  construction. 

201    Supplemental  Financing 

Man^borrowers  secure  additional 
financing  from  sources  other  than  REA. 
CFC  was  established  to  provide  a  source 
of  supplemental  financing.  Although  the 
accoimting  provided  in  this  section 
refers  to  CFC,  it  is  applicable  to  other 
sources  of  supplemental  financing  as 
well. 

1.  Membership  Fees 

When  a  membership  fee  is  paid  to 
CFC,  the  payment  shall  be  recorded  as 
a  debit  to  Account  123.23,  Other 
Investments  in  Associated 
Organizations. 

2.  Subscriptions 

The  subscription  agreement  to 
purchase  Capital  Term  Certificates 
(CTCs)  is  a  binding  obligation  to  pay  an 
initial  subscription  in  equal  annual 
payments  over  the  first  three  years  and 
an  additional  annual  subscription 
payable  in  the  fourth  through  fifteenth 
years. 

The  annual  subscriptions  to  CFC  for 
the  fourth  through  fifteenth  years  is  2.0 
percent  of  total  operating  revenues  after 
deducting  the  cost  of  power.  Using  the 
best  data  available,  each  borrower  shall 
estimate  the  amount  of  CTCs  that  are 
required  to  be  purchased.  Estimates  are 
not  expected  to  be  precise  and 
adjustments  shall  be  made  when  future 
projections  indicate  a  change  is  needed. 
When  the  agreement  to  purchase  CTCs 
is  made,  an  entry  shall  be  recorded 
debiting  Account  123.21.  Subscriptions 
to  Capiul  Term  Certificates- 
Supplemental  Financing,  and  crediting 
Account  224.11,  Other  Long-Term 
Debit— Subscriptions.  When  the  CTCs 


are  actually  purchased,  the  following 
entries  shall  be  recorded: 
Dr.  224.11,  Other  Long-Term  Debt— 
SubMTiptions 
Or.  131.1,  Cash— General 
Dr.  123.22,  Investmentt  in  Capital  Tenn 
Cartificatet — Supplemental  Financing 
Or.  123.21,  Subscriptions  to  Capital  Term 
Certificate* — Supplemental  Financing 

3.  Interest  Receipts 

Interest  accrues  monthly  to  the  holder 
of  CTCs  at  a  rate  in  accordance  with  the 
terms  of  the  CFC  Invitation  to  Subscribe. 
The  accrual  of  Interest  and  the  receipt 
of  interest  proceeds  shall  be  recorded  as 
follows: 
Dr.  171.  Interest  and  Dividends  Receivable 

O.  419,  Interest  and  Dividend  Income 
To  record  the  oionthly  accrual  of  interest. 
Dr.  131.1,  Cash— General 

0. 171,  Interest  and  Dividends  Receivable 
To  record  the  receipt  of  interest  proceeds 
from  the  investment  in  CTCs. 

NotK  Any  amounts  received  in  exceu  of 
the  previous  accruals  shall  be  credited  to 
Account  419. 

Interest  penalties  may  be  charged  by 
CFC  for  late  payments  on  any 
subscription  from  the  date  that  the 
payment  was  due  to  the  date  that  the 
payment  was  actually  received.  Such 
charges  shall  be  expensed  to  Account 
431.  Other  Interest  Expense. 

4.  Notes 

If  a  note  is  due  more  than  one  year 
after  the  date  of  the  note,  the 
appropriate  subaccount  of  Accoimt  224, 
Other  Long-Term  Debt,  shall  be 
credited.  If  the  note  is  due  less  than  one 
year  from  the  date  of  the  note.  Account 
231,  Notes  Payable,  shall  be  credited. 

When  a  loan  from  CFC  has  been 
consummated  and  a  note  is  executed. 
Account  224.13,  Supplemental 
Financing  Notes  Executed— Debit,  shall 
be  debited;  and  Account  224.12.  Other 
Long-Term  Debt — Supplemental 
Financing,  credited.  VVTien  a  loan  from 
another  source  has  been  consummated. 
Account  224.15,  Notes  Executed— 
Other— Debit,  shall  be  debited;  and 
Account  224.14.  Other  Long-Term 
Debt — Miscellaneous,  credited. 

5.  Loan  Proceeds 

Cash  proceeds  from  unsecured  short- 
term  loans  shall  be  deposited  into  the 
General  Fund  Account.  Cash  proceeds 
bom  all  secured  loans  shall  be 
deposited  into  the  Construction  Fund 
Trustee  Account. 

From  two  to  seven  percent,  depending 
upon  the  class  of  borrower  and  its  debt- 
equity  ratio,  of  each  CFC  loan  is  applied 
to  the  purchase  of  Capital  Term 
Certificates.  At  the  time  of  a  borrower's 


first  requisition  under  the  CFC  loan,  the 
following  entry  shall  be  recorded: 
Dr.  131.2.  Cub— Construction  Pimd— 

Trustee 
Dr.  123.22,  Investments  in  Capital  Term 

Certificate! — Supplemental  Financing 
Cr.  224.13,  Supplemental  Financing  Notes 

Executed— Debit 
To  record  the  requisition  of  funds  from  CFC 

6.  Capital  Credits 

As  a  result  of  borrowing  from  CFC  or 
other  lenders  organized  on  a  cooperative 
basis,  a  borrower  may  receive  capital 
credit  allocations.  Theee  allocations  are 
usually  based  upon  the  borrower's 
participation  in  the  lending  program 
with  participation  measured  by  the 
amount  of  interest  expense  and 
conversion  costs  incurred. 

To  account  for  patronage  capital 
allocations  from  cooperative  lenden, 
the  following  journal  entries  shall  be 
recorded: 

Dr.  123.1.  Patronage  Capital  from  Associated 

Cooperatives 
Cr.  424,  Other  Capital  Credits  and 

Patronage  Capital  Allocations 
To  record  the  allocation  of  capital  credits 

from  a  cooperative  lender. 
Note:  If  any  portion  of  the  interest  expense 
was  capitalized  as  a  component  of 
construction  cost,  a  simikr  portion  of  the 
capital  credit  allocation  shall  be  credited  to 
construction  rather  than  to  Account  424.  The 
portion  credited  to  conitructlon  shall  be 
determined  by  applying  the  percentage  of 
Interest  expense  charged  to  construction  for 
that  particular  lender  to  the  interest  expense 
incurred  for  that  lender. 
Dr.  131.1,  Cash— General 
Cr.  123.1,  Patronage  Capital  from 

Associated  Cooperatives 
To  record  the  cash  receipt  of  patronage 

capital  credits  from  cooperative  lenders. 

301    Forfeited  Customers'  Deposits 

Customera  may  be  required  to  make 
deposits  to  guarantee  payment  of 
amounts  billed  for  electric  service. 
When  a  customer  discontinues  service, 
the  cxistomer's  deposit  shall  first  be 
applied  to  unpaid  energy  bills,  with  the 
balance  remitted  by  check  to  the 
customer.  If  the  check  is  returned,  it 
shall  be  voided  and  the  original  entry 
that  was  made  when  the  check  was 
issued  shall  be  reversed. 

Unclaimed  balances  of  customer 
deposits  shall  remain  in  Accoimt  235, 
Customer  Deposits,  until  the  legal 
liability  of  the  cooperative  to  make  such 
a  refund  has  elapsed.  When  there  is  no 
further  legal  liability  to  refund  the 
deposit  and  if  it  does  not  escheat  to  the 
state,  it  shall  be  transferred  to  Account 
144.  Accumulated  Provision  for 
Uncollectible  Customer  Accounts — 
Credit,  retaining  full  information  of  all 
particulars. 
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401    Computer  Software  Costa 

Computer  software  consists  of 
programs  and  routines  (sets  of  computer 
instructions)  which  direct  the  operation 
of  the  computer.  Software  may  refer  to 
generalized  routines  useful  in  computer 
operations  or  to  programs  for  specific 
applications  sucn  as  payroll. 

The  distinction  between  generalized 
software  and  application  software  is 
important.  Generalized  software 
provides  operating  support  for 
individual  appUcations.  This  would 
include  programs  for  such  tasks  as 
making  printouts  of  machine-readable 
records,  sorting  records,  organizing  and 
maintaining  files,  translating  programs 
written  in  a  symbolic  language  into 
machine-language  instructions,  and 
scheduling  jobs  through  the  computer. 
These  programs  are  generally  furnished 
by  the  manufacturer. 

Application  software  consists  of  a  set 
of  instructions  for  performing  a 
particular  data  processing  ta^. 
Application  programs  are  generally 
vrritten  by  the  user  installation,  but  are 

Xitly  obtained  as  prewritten 
es  from  software  vendon. 
Application  software  includes  programs 
sucn  as  payroll,  billing,  general  ledger, 
as  well  as  engineering  or  managericQ 
applications. 

Costs  incurred  with  the  purchase  and/ 
or  development  of  computer  software 
shall  be  accounted  for  as  follows: 

1.  Capitalize  in  a  subaccoimt  of 
Account  391,  Office  Furniture  and 
Equipment,  all  costs  for  generalized 
software.  Depreciate  the  cost  over  the 
service  life  (or  remaining  Ufa)  of  the 
main  hardware  (i.e.,  containing  central 
processor).  If  the  purchase  invoice  does 
not  break  out  or  assign  a  cost  to  the 
"generalized  software,"  it  is  appropriate 
to  include  the  full  amount  in  hardware 
costs.  Defer  in  Account  186, 
Miscellaneous  Deferred  Debits,  the  cost 
of  all  applications  software  determined 
to  have  a  service  life  of  over  one  year. 
Amortize  this  cost  over  the  estimated 
useful  life  of  the  program.  This 
amortization  period  shall  not  exceed 
five  (5)  years.  We  realize,  however,  that 
there  may  be  circumstances  that  justify 
a  useful  ufe  longer  than  5  yean.  When 
this  is  the  case  and  it  is  management's 
Intent  to  utilize  these  programs  over  an 
extended  period,  written  justification 
shall  be  submitted  to  REA  for  approval. 

2.  Expense,  in  the  period  incurred,  all 
costs  associated  with  the  maintenance, 
updating,  and  conversion  of  files  or 
revision  of  all  software,  and  all  costs  for 
software  with  a  useful  life  of  less  than 

1  year.  Also,  expense  the  unamortized 
cost  of  all  software  determined,  during 


year,  to  be  no  longer  used  by  or  useful 
to  the  cooperative. 

In  determining  the  total  cost  of 
purchased  or  internally  developed 
software,  the  following  items  shall  be 
included: 

a.  Costs  incurred  for  feasibility  studies 
if  they  result  in  the  purchase  or 
development  of  software; 

b.  All  costs  related  to  the  actual 
purchase  or  development  of  the 
software.  These  costs  must  be 
specifically  identifiable  with  the 
software  and  properly  supported  by 
time  cards,  invoices,  or  other 
documents;  and 

c.  All  costs  incurred  in  "testing  and 
debugging"  the  software. 

Computer  software  costs  are  properly 
chargeable  to  Account  107,  Construction 
Work-in-Progress,  provided  that  the 
following  criteria  are  met: 

1.  The  computer  program  is 
specifically  dedicated  to  performing  a 
construction  related  activity,  and 

2.  The  cost  of  the  software  is  itemized 
separate  and  apart  from  other  hardware 
and  software  costs. 

The  cost  of  software  programs 
meeting  the  above  reqvdrements  and 
having  an  estimated  useful  service  life 
in  excess  of  l.ar  shall  be  recorded  in 
Account  186,  Miscellaneous  Deferred 
Debits,  and  amortized  to  Account  107, 
Construction  Work-in-Progress,  over  the 
estimated  service  life  of  the  program  not 
to  exceed  5  yean. 

All  costs  related  to  training  penonnel 
in  the  use  of  software  shall  be  expensed 
as  incurred.  ^ 

The  accounting  in  this  section  is  not 
intended  to  apply  to  immaterial 
amounts.  When  it  is  deemed  that  the 
costs  of  the  recordkeeping  necessary  to 
amortize  these  costs  outweigh  the 
benefits  to  the  patrons,  software  costs 
shall  be  expensed  in  the  jrear  incurred. 

For  computer  costs  relating  to  load 
control  equipment,  refer  to  Item  118  of 
this  section. 

402    Legal  Expenses 

Utilities  may  incur  legal  expenses 
which  pertain  to  construction  activities, 
loan  activities,  or  general  services.  The 
proper  accounting  treatment  for  legal 
expenses  is  as  follows: 

1.  Legal  fees  incxirred  in  connection 
with  a  construction  project,  including 
the  court  costs  directly  related  thereto, 
which  can  be  identified  and  supported 
as  8\ich,  shall  be  capitalized  in  Account 
107,  Construction  Work-in-Progress,  as  a 
cost  of  construction. 

2.  Legal  fees  specifically  identified 
and  properly  supported  as  resulting 
from  activities  designed  to  obtain  long- 
term  debt,  shall  be  aefsned  in  Account 
181,  Unamortized  Debt  Expense. 


3.  Legal  fees  for  all  other  services  and 
fees  which  cannot  be  properly  identified 
will  require  expensing  to  either  Account 
417.1,  Expenses  of  Nonutility 
Operations,  or  Account  923,  Outside 
Services  Employed,  as  approphste. 

To  properly  support  the  capitahzation 
or  deferral  of  legal  fees,  the  attorney 
shall  provide  an  itemization  of  services 
performed  and  the  corresponding  costs. 
Only  those  costs  specifically  identified 
by  the  attorney  as  oeing  related  to 
construction  or  loan  activities  shall  be 
capitalized  or  deferred  as  described 
above. 

403    Leases 

Lease  transactions  shall  be  accounted 
for  as  either  a  capital  lease  or  an 
operating  lease  depending  upon 
whether  or  not  the  lease  meets  the 
criteria  for  classification  as  a  capital 
lease.  The  definitions  for  capital  and 
operating  leases  and  the  criteria  used  to 
determine  which  method  shall  be  used 
are  as  follows: 

Definitions 

1.  Capital  Lease:  A  lease  that  transfen 
substantially  all  of  the  benefits  and  risks 
Inherent  in  the  ownership  of  the 
property  to  the  lessee,  who  accounts  for 
the  lease  as  an  acquisition  of  an  asset 
and  the  incurrence  of  a  liability. 

2.  Operating  Lease:  An  operating  lease 
is  a  simple  rental  agreement  which  does 
not  meet  the  criteria  for  a  capital  lease. 
Under  the  terms  of  an  operating  lease, 
the  lessee  records  the  rental  payments 
due  over  the  term  of  the  lease  as  rent 
expense. 

Criteria 

A  lease  agreement  shall  be  classified 
as  a  capital  lease  if  one  or  more  of  the 
following  criteria  Is  met: 

1.  Ownership  of  the  property  is 
transferred  to  tne  lessee  by  the  end  of 
the  lease  term; 

2.  The  lease  contains  a  bargain 
purchase  option; 

3.  The  lease  term  is  equal  to  75 
percent  or  more  of  the  estimated  useful 
life  of  the  leased  property;  or 

4.  The  present  value  of  the  lease 
payments  at  the  inception  of  the  lease 
equals  or  exceeds  90  percent  of  the  fair 
market  value  of  the  leased  property. 

A  lease  agreement  qualifying  as  a 
capital  lease  shall  be  recorded  in  either 
Account  101.1,  Property  Under  Capital 
Leases;Account  120.6,  Nuclear  Fuel 
Under  Capital  Leases;  or  Account  121, 
Nonutility  Property,  as  appropriate,  at 
the  present  value  (at  the  beginning  of 
the  lease  term)  of  the  minimimi  lease 
payments.  If,  however,  this  amount 
exceeds  the  fair  value  of  the  leased 
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property  at  the  Inception  of  the  lease, 
the  asset  shall  be  recorded  at  its  fair 
maricet  value.  An  ofbetting  credit  shall 
be  recorded  in  Account  227,  Obligations 
Under  Capital  Leases — Nonciment,  with 
the  current  portion  recorded  in  Account 
243,  Obligations  Under  Capital  Leases- 
Current  Assets  recorded  in  Account 
101.1  shall  be  classified  separately 
according  to  the  detailed  accounts  (301- 
399)  provided  for  electric  plant  in 
service. 

Monthly  payments  made  under  the 
lease  obligatioD  shall  be  charged  to  rent 
expense,  fuel  expense,  or  construction 
work-in-progress  as  they  become 
payable.  Similarly,  the  leased  asset  and 
the  associated  obligation  shall  be 
reduced  by  the  current  amoimt  due. 

The  following  journal  entries  shall  be 
used  by  the  lessee  to  record  capital  lease 
transactions: 

Dr.  101.1,  Property  Under  Capital  Leases 
Q.  243,  Obligatioiif  Under  Capital 

Leasee    Current 
Cr.  227,  Obligations  Under  Capital 
Leasee — Noncurrent 
To  record  the  capital  lease  agreement 
Dr.  550.  Rents 

Q.  232,  Aocounti  Payable 
Dr.  243,  Obligations  Under  Capital 
Cunent 

&.  101.1,  Property  Under  Capital  1 

To  record  the  monthly  rental  payment  due. 
Dr.  232,  Aocounu  Payable 
0. 131.1,  Cash— General 
To  record  the  monthly  lease  payment 

Operating  leases  which  are  simple 
rental  agreements  do  not  reouire  me 
recording  of  an  asset  or  a  liability.  The 
entries  that  are  required  to  record  an 
operating  lease  by  the  lessee  are  as 
follows: 
Dr.  550,  Rants 

O.  232,  Accounts  Payable 
To  record  the  monthly  rental  payment  due. 
Dr.  232,  AccounU  Payable 
Ct.  131.1,  Cash— General 
To  record  ih»  monthly  lease  payment 

For  purposes  of  illustration,  the 
jounisJ  entries  presented  in  this 
interpretation  debit  Account  550,  Rants. 
However,  Account  507,  Rents  (steam 
power  generation):  Account  525.  Rents 
(nucleer  power  generation):  Account 
540,  Rents  (hydraulic  power 
generatian);  Account  550.  Rents  (other 
power  production):  Account  567.  Rants 
(transmisdan  expense);  Account  589. 
Rents  (distzibutian  expense);  and 
Account  931.  Rents  (oeneral  and 
administrative),  shoiUd  be  diarged,  as 
^>proprlate,  depending  upon  the 
function  of  the  equipment  being  leased. 

404    Consolidated  Financial  Statements 

In  October  1987.  the  Financial 
Accounting  Standards  Board  issued 
Statement  of  Financial  Accountinfl 
Standards  Na  94.  Consolidationof  All 


Majority-Owned  Subsidiaries 
(Statement  No.  94).  For  purposes  of 
reporting  to  REA,  SUtement  No.  94  shall 
be  applied  as  follows: 

1.  An  REA  borrower  that  is  a 
subsidiary  of  another  entity  shall 
prepare  and  submit  to  REA  separate 
financial  statements  even  though  this 
financial  information  is  presented  in  the 
parent's  consolidated  statements. 

2.  In  those  cases  in  which  an  REA 
borrower  has  a  majority-ownership  in  s 
subsidiary,  the  borrower  must  prepare 
consolidated  financial  statements  in 
accordance  with  the  requirements  of 
Statement  No.  94.  These  consolidated 
statements  must  also  include 
sunplementary  schedxiles  presenting  a 
Balance  Sheet  and  Income  Statement  for 
each  majority-owned  subsidiary 
included  in  Uie  consolidated  statements. 

Although  Statement  No.  94  requires 
the  consolidation  of  majority-owned 
subsidiaries,  REA  Forms  7  and  12  must 
be  prepared  on  an  imconsolidated  basis. 

501    Patronage  Capital  Assignments 

Accounting  for  patronage  capital  and 
margins  may  vary  depen£ng  upon  the 
individual  cooperative's  bylaws.  The 
codiments  contained  in  this  section 
relate  to  the  application  of  the  standard 
bylaw  provisions. 

The  entries  required,  at  yeer's  end,  to 
record  patronage  capital  transections 
where  tnere  is  no  major  merchandising 
program  are  as  follows: 
Dr.  21Q.1.  Operatlag  Msigins 
Dr.  219.2,  hkuogptlng  margins 

Or.  201.2, PatroDagsCapttal  Assignsble 
To  record  tlie  ■mnm**  of  patzon^s  capital 

assignable. 
Dr.  201.2,  Patrooage  Capital  Assignable 

Ct.  201.1,  Patron^  Capital  Qedlts 
To  rsGocd  the  allocatlan  erf  patronage  capital 
to  the  patroDs'  aooounts. 

The  procedtire  for  determining  the 
amount  of  patronage  cepltal  assignable 
to  the  individual  patron  on  a  total  dollar 
basis  is  as  follows: 

1.  Determine  the  total  amount  to  be 
assigoed  for  the  yeer  (Account  201.2). 

2.  determine  petronage  firom  electric 
service,  the  total  of  consumers'  billings 
(Accounts  440-447). 

3.  Determine  the  percentage  Cictor  to 
be  used  in  nwlmUHi^g  patronage  cqtltal 
to  be  oedited  to  each  r-rmf^irnfr 
account  Divide  "1"  by  "2". 

4.  Determine  the  amount  of  capital  to 
be  credited  to  each  consumer.  Multiply 
the  individual  consumer's  billings  far 
the  year  by  the  percentage  bctor 
obtained  in  "3"  above. 

Tlae  procedure  far  datanninlng  the 
amount  of  patronaga  c^>ltal  assignable 
to  the  indlvidiial  patiao  on  a  doUiv 

basis,  lees  the  ooet  of  power,  is  as 
follows: 


1.  Determine  the  total  amount  to  be 
assigned  for  the  year. 

2.  Determine  the  total  amotmt  of 
revenue  received  firom  each 
classification  of  customers. 

3.  Determine  the  total  cost  of  power 
for  eech  classification  of  customers.  (For 
example,  use  cost  per  kWh  sold). 

4.  For  each  classification  of  customers 
subtract  the  amount  obtained  in  "3" 
from  the  amoimt  obtained  in  "2,"  to 
obtain  the  total  amount  received,  less 
cost  of  power,  by  classification  of 
customers. 

5.  Add  the  amounts  obtained  in  ''4" 
to  obtain  the  total  amount  of  revenue, 
less  cost  of  power. 

6.  Divide  the  total  amoimt  received, 
less  cost  of  power  for  each  classification 
of  aistomers  (amounts  obtained  in  "4"), 
by  the  total  amount  received,  less  cost 
of  power  for  all  customers  (amount 
obtained  in  "5")  to  obtain  the  prorata 
percentage  for  each  classification  of 
customers. 

7.  Multiply  the  total  amount  to  be 
allocated  (amount  obtained  in  "l")  by 
the  prorata  percentage  far  eadi 
classification  of  customers  (obtained  in 
"6")  to  obtain  the  amount  to  be  assigned 
eech  classification  of  customers. 

8.  Divide  the  amount  to  be  assigned 
each  classification  of  customers  (smotmt 
obtained  in  "7")  by  the  total  amount 
received  from  the  classification  of 
customers  (amount  obtain  in  "2")  to 
obtain  the  percentage  factor  for  each 
classification  of  customers. 

9.  Determine  the  total  amount 
received  from  eech  individual  customer. 

10.  Multiply  the  total  amount 
received  from  eech  individual  customer 
(amount  obtained  in  "9")  by  the 
percentage  factor  for  his  classification 
(amount  obtained  in  "8")  to  obtain  the 
amount  of  capital  to  be  assigned  each 
individual  customer. 

After  relmUHng  the  petronage  capital 
to  be  credited  to  eech  customer,  there  Is 
usually  a  small  balance  remaining.  This 
small  balance  shall  remain  In  Account 
201.2.  Patronage  Capital  Aaaicpiabla.  and 
shall  be  added  to  the  amount  to  be 
assigned  in  the  fallowing  year. 

Proper  records  shall  be  maintained  to 
support  all  c^iital  credit  transactions. 
As  a  miniiniim,  these  lecords  ^'^^ 
show,  for  each  patron,  the  amount  of 
capital  credited  far  eadi  year  as  wall  aa 
the  amount  and  date  ratlied  far  aadi 

The  process  of  transfasiing  capital 
aedlts  from  the  PstrmiMs  Capital 
AsaignaMa  accounts  to  tEe  Patrons' 
Capital  Qndlts  AaaigDad  aooounts  or  to 
tha  Patrona' Csptlal  CMlts  accounts 
and  the  making  of  entilaa  to  individual 
patron's  records  constitutes  an 
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assignment  of  capital  credits.  This  holds 
true  for  recordkeeping  purposes  as  well 
as  from  a  legal  point  of  view.  This 
assignment  shall  be  followed  by  formal 
notification  to  patrons  within  a 
reasonable  period  of  time. 

In  the  event  that  a  distribution 
cooperative  incurs  a  net  loss,  that  loss 
shaU  not  be  allocated  to  its  members 
(patrons).  The  loss  shall  be  accumulated 
and  offset  by  future  nonoperating 
maiglns. 

502    Patronage  Capital  Retirements 

As  the  board  of  directors  has  the 
responsibility  for  determining  whether 
the  financial  condition  of  the 
cooperative  will  permit  retirement  of 
capital  credits  and  whether  the 
proposed  retirement  complies  with 
mortgage  and  bylaw  provisions,  the 
authorization  for  the  retirement  shall  be 
set  forth  in  the  board  minutes.  The 
entries  to  record  the  general  retirement 
of  capital  credits  ahaU  be  as  follows: 
Dr.  201.1,  Patronage  Capital  CradiU 

Cr.  238.1,  Patronage  Capital  Payable 
To  record  the  board  of  directora' 

authorization  to  make  payments  of 

capital  cr«dits. 
Dr.  238.1,  Patronage  Capital  Payable 

Cr.  131.1,  Cash— General 
To  record  actual  caah  payments  of  capital 

credits. 

NetK  To  provide  better  control  over  the 
payment  of  patronage  capital  credits,  a 
special  checking  account  should  be 
established  In  an  amount  equal  to  the 
authorized  general  retirement.  Special 
prenumbered  checks  shall  be  used  for  each 
general  retirement  of  patronage  capital. 

To  strengthen  internal  control  and  to 
facilitate  the  settlement  of  estates,  the 
board  should  adopt  a  policy  specifying 
exactly  how  pajrments  of  capital  credits 
shall  be  made  to  the  estates  of  deceased 

K irons.  Pavments  made  to  estates  shall 
recorded  as  follows: 
Dr.  201.1,  Patronage  Capital  Oedits 

0. 131.1,  Cash— General 
To  record  the  payment  of  capital  credits 
when  an  estate  is  settled  by  refunding 
100  cents  on  the  dollar. 
Dr.  201.1,  Patronage  Capital  Credits 
0. 131.1,  Cash-General 
O.  217,  Retired  Capital  Credits— Gain 
To  record  the  payment  of  capital  credits 
when  an  estate  is  settled  for  less  than  the 
full  amount  of  capital  credited  to  the 
deceased  customer's  account 
Dr.  217,  Retired  Capital  Credits— Gain 

Q.  201.2,  Patronage  Capital  Assignable 
To  record  the  reallocation  to  current  patrons 
of  the  amount  of  the  discount  If 
provided  for  In  the  bylaws. 

If  a  capital  credit  check  is  rettimed 
due  to  an  inability  to  locate  the  patron, 
it  shall  be  held  pending  a  recheck  of 
available  reconu  to  ascertain  the  correct 
address  of  the  patron.  If  it  is  determined 
that  the  patron  cannot  be  located,  the 


check  shall  be  cancelled  and  the  amoimt 
of  the  check  debited  to  Accoxmt  131.1, 
Cash — General,  and  credited  to  Account 
217,  Retired  Capital  Credit»— Gain.  If 
the  state,  however,  has  unclaimed 
property  laws  to  which  the  amoimt  is 
subject,  the  amount  shall  be  credited  to 
Account  253,  Other  Deferred  Credits, 
until  final  disposition  has  been  made.  A 
notation  shall  be  made  in  the  records  of 
the  former  patron  to  facilitate  payment 
if  his  or  her  whereabouts  is 
subsequently  determined. 

If  the  records  show  that  a  number  of 
former  patrons  have  moved  and  left  no 
forwarding  address,  it  is  not  necessary 
to  prepare  a  capital  credit  retirement 
check  for  these  patrons  when  a  general 
retirement  of  capital  credits  is  made. 
When  setting  funds  aside  to  make  a 
general  retirement,  however, 
appropriate  amounts  shall  be  included 
to  cover  payments  due  these  patrons. 
The  cooperative  shall  then  make  a 
reasonable  effort  to  locate  these  patrons 
through  publication  of  their  names  in 
the  newsletter  or  local  newspaper.  If  the 
{wtrons  are  not  located,  the  amoimts  set 
aside  and  the  credits  to  their  accoxmts 
shall  be  handled  in  a  manner  similar  to 
those  for  whom  peyment  checks  are 
returned. 

Under  the  standard  bylaw  provisions 
reconunended  by  R£A,  it  is  not  proper 
to  use  capital  credits  that  were  assigned 
to  former  patrons  to  liquidate  their 
delinquent  bills.  When  the  standard 
bylaws  are  in  effect  and  collection 
efforts  have  failed,  the  balance  of  an 
uncollectible  bill,  after  application  of 
customers  deposits  and  membership 
fees,  shall  be  charged  against  the 
accumulated  provision  for  uncollectible 
accounts.  If  the  patron  has  capital 
credits  assigned  to  him  or  her,  these 
remain  imtouchad  except  for  a  notation 
to  indicate  the  amount  of  the  unpaid 
bill.  When  a  general  retirement  of 
capital  credits  is  made  at  some  foture 
date,  amounts  which  would  otherwise 
be  due  the  patron  may  be  applied  to 
satisfy  the  unpaid  bill  with  tne  balance 
refunded  to  him  or  her. 

503    Operating  and  Nonoperating 
Margins 

Occasionally  questions  arise 
concerning  the  accounting  for  the 
balances  in  Accounts  218.  Capital  Gains 
and  Losses;  219.3,  Other  Mar^ns;  219.4. 
Other  Margins  and  Eouities-Prior 
Periods:  434.  Extraoroinary  Income;  and 
435.  Extraordinary  Deductions.  The 
balance  in  these  accounts  shall  be 
accoimted  for  as  follows: 

1.  The  balance  in  Account  219.4, 
Other  Margins  and  Eqtiitiee— Prior 
Periods,  shall  be  transferred,  at  year's 
end,  to  Account  219.1  or  219.2,  as 


appropriate.  Accounts  219.1  and  219.2 
are  then  closed  to  Account  201.2, 
Patronage  Capital  Assignable,  tmless 
otherwise  provided  for  in  the  bylaws. 

2.  The  balances  in  Account  434, 
Extraordinary  Income,  and  Account  435, 
Extraordinary  Deductions,  shall  be 
cleared  to  Atxount  219.2  at  year's  end. 

3.  The  balances  in  Accoxmt  219.3, 
Other  Margins,  and  Account  218, 
Capital  Gains  and  Losses,  shall  remain 
in  these  accounts  imless  they  are 
allocated  to  patrons  or  used  to  absorb 
future  losses  as  provided  for  in  the 
bylaws  of  the  cooperative. 

When  a  cooperative  is  engaged  in  a 
major  merchandising  activity,  all  costs 
properly  chargeable  to  the 
merchandising  activity  shall  be 
allocated  as  sik±  to  offset  the  associated 
revenue.  Nonoperating  m«rgin« 
generated  from  this  source  skall  be 
prorated  annually  on  a  patronage  basis 
and  credited  to  those  patrons  accounts 
from  whom  sxich  amounts  were 
obtained.  Merchandising  activities  of 
this  nature  may  require  a  bylaw 
provision  allowing  for  the  allocation  of 
margins  generated  by  a  major 
merchandising  activity  separate  from 
other  operating  or  nonoperating 
margins. 

If,  at  the  time  of  the  adoption  of  the 
bylaw  provisions  for  the  allocation  of 
nonoperating  margins,  there  are  prior 
years'  losses  resulting  in  d^it  balances 
in  Accounts  218,  Capital  Gains  and 
Losses;  219.1,  Operating  Margins:  219.2, 
Nonoperating  Margins;  or  219.3,  Other 
Margins;  the  credit  balances  in 
Accoimts  218,  219.2,  or  219.3  resulting 
from  prior  years'  operations  shall  be 
transrerred,  to  the  extent  necessary,  to 
oBaet  s\ich  deficits.  If  the  boud 
determines  that  amounts  shall  be 
allocated  to  prior  years'  patrons,  the 
credit  balances  remaining  in  these 
accounts  shall  be  transferred  to  Account 
201.2,  Patronage  Capital  Assignable. 

If  there  are  current  year's  losses 
resulting  in  debit  balances  in  either 
Account  219.1  or  219.2,  credit  balances 
in  Accounts  219.2,  219.3,  and  218  shall 
be  transferred,  to  the  extent  necessary, 
to  offMt  such  deficits.  Remaining  credit 
balances  allocable  to  patrons  shidl  be 
transferred  to  Account  1.2. 

504    Patronage  Capital  from  G&T 
Cooperatives 

When  a  cooperative  receives  capital 
credits  from  a  G*T  cooperative,  the 
transaction  shall  be  recorded  by  a  debit 
to  Accoimt  123.1,  Patronage  Capital 
from  Associated  Cooperatives,  and  a 
credit  to  Account  423,  Generation  and 
Transmission  Cooperative  Capital 
Credits.  This  entry  shall  be  made  priorto 
the  closing  of  the  cooperative's  books 
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even  though,  in  most  cases,  the  notice 
of  the  GAT  allocation  is  not  received 
until  after  the  close  of  the  year  to  which 
it  relates.  If  precise  information  cannot 
be  obtained  from  the  G&T  within  a 
reasonable  time,  capital  credits  shall  be 
recorded  on  an  estimated  basis.  The 
di%rence  between  the  estimated 
amount  and  the  actual  shall  be 
recognized  in  the  following  year  unless 
the  difference  is  material. 

A  distribution  cooperative  shall  not 
recognize  its  proportionate  share  of 
losses  inoirred  by  the  GAT.  GAT  losses 
shall  be  accumulated  and  of&et  as 
provided  for  in  the  bylaws.  Unlike 
distribution  cooperatives,  a  GAT  has  the 
option  to  o^et  accumulated  losses  with 
future  operating  and/or  nonoperating 
margins. 

505    Patronage  Capital  Furnished  by 
Other  Cooperative  Service 
Organizations 

Utilities  may  obtain  long-term  and 
short-term  loans,  telephone  or  data 
processing  services,  or  may  purchase 
oil,  gasoline,  materials,  insiu-ance,  and 
various  items  from  cooperative  or 
mutual  enterprises.  These  enterprises 
often  make  patronage  refunds  or  provide 
evidence  that  an  amount  equal  to  such 
a  refund  has  been  credited  to  the  utility 
as  an  investment  of  capital.  The  refund 
may  be  in  the  form  of  cash  in  the  year 
following  the  purchase  or  it  may  be 
deducted.  frt>m  the  next  invoice.  The 
notice  of  patronage  credited  to  the 
borrower's  account  may  indicate  that 
such  capital  may  be  retired  at  some 
future  date  upon  certain  conditions 
having  been  met.  The  follovwna 
provides  the  accounting  joumu  entries 
for  these  types  of  transactions: 

1.  Insixrance  policy  refunds  from 
mutual  companies,  in  cash  or  as  credits 
against  subsequent  purchases,  shall  be 
credited  to  the  appropriate  expense 
account.  If  sufficient  information  is  not 
available  to  credit  the  refunds  to  the 
appropriate  expense  accounts,  they 
shall  be  credited  to  Account  165, 
Prepayments,  and  reduce  premiums  for 
the  current  year. 

2.  Patronage  capital  allocations  from 
cooperatives,  other  than  mutual 
insurance  companies,  shall  be  credited, 
in  the  year  that  the  allocation  notice  is 
received,  to  Account  424.  Other  CapiUl 
Credits  and  Patronage  Allocations,  or  to 
construction  work-in-progress,  as 
appropriate.  The  allocation  of  patronage 
capital  credits  between  Account  424 
and  construction  work-in-progress  shall 
be  made  on  an  equitable  basis.  For 
example,  patronage  capital  allocadons 
received  from  a  cooperative  money 
lender  are  allocated  between  Account 
424  and  construction  work-in-progress 


based  upon  the  ratio  of  interest  charged 
to  construction  for  that  particular  lender 
to  total  interest  expense  incurred  for 
that  lender.  Patronage  capital 
allocations  received  bom  a  material 
supplier  are  allocated  based  upon  the 
ratio  of  materials  charged  to 
construction  to  total  materials 
purchased. 

3.  The  face  amount  of  patronage 
capital  certificates  received  by  the 
cooperative  from  the  purchase  of  goods 
or  services  &Y>m  cooperative  money 
lenders  (CFG),  oil  dealers,  material 
suppliers,  pole  treating  plants, 
communications  services,  and  others 
shall  be  charged  to  either  Account 
123.1,  Patronage  Capital  from 
Associated  Cooperatives,  or  Account 
124.  Other  Investments,  as  appropriate. 
Account  123.1  shall  include 
investments  in  only  those  cooperatives, 
or  enterprises,  that  are  directly  related 
to  the  electric  utility  industry  and 
controlled  bv  the  electric  cooperatives. 
These  include  statewide  cooperatives, 
power  cooperatives,  and  NRECA.  Other 
investments  in  oil  cooperatives  and 
insurance  companies  shall  be  charged  to 
Account  124. 

506    Forfeited  Membership  Fees 

The  bylaws  of  each  cooperative 
prescribe  certain  rules  and  regulations 
conraming  membership  in  the 
cooperative.  Among  these  are  provisions 
for  forfeiture  of  membership  fisM.  Some 
bylaws  provide  for  application  of 
memberahip  fees  against  any  unpaid 
accoimts  at  the  time  of  termination  of 
service.  Any  remaining  balance  may  be 
refunded  to  the  member.  Balances  that 
cannot  be  refunded  to  the  member  due 
to  an  inability  to  locate  the  member  or 
due  to  bylaw  restriction,  shall  be 
credited  to  Account  208,  Donated 
Capital,  provided  they  do  not  escheat  to 
the  state.  If  disposition  of  the  fees 
cannot  be  detanmned  immediately,  the 
amotint  involved  shall  be  transferred  to 
Account  253,  Other  Deferred  Credits, 
xmtil  the  determination  is  made. 

601    Employee  Benefits 

The  costs  of  employees'  fringe 
benefits  (hospitalization,  retirement, 
holiday,  sick  and  vacation  pay,  etc) 
shall  be  accumiilated  in  an  appropriate 
clearing  account  and  allocated  monthly 
on  the  basis  of  payroll.  Vacation  costs 
shall  be  accrued  monthly  by  appropriate 
credits  to  an  accrual  account  These 
monthly  accruals  shall  be  allocated  on 
the  basis  of  direct  payroll  costs  to 
construction  and  retirement  with  the 
expense  portion  being  charged  to 
Account  926.  Employee  Pensions  and 
Benefits. 


Sick  leave  costs  are  not  normally 
accrued  unless  the  employee  is  entitled 
to  be  paid  for  aocumukted  idck  leave  at 
the  termination  of  employment.  Saluy 
payments  to  an  employee  who  is 
actually  sick  shall  be  charged  to  the 
same  account  or  accounts  to  which  his 
or  her  salary  is  normally  charged. 

602    Compensated  Absences 

Statement  of  Financial  Accounting 
Standards  No.  43.  Accounting  for 
Compensated  Absences  (Statement  No. 
43),  reqxiires  employen  to  accrue  a 
liabiUty  as  an  employee  earns  the  right 
to  be  paid  for  future  absences.  Four 
criteria  were  established  for  this  accrual: 

1.  The  employer's  obligation  for 
payment  for  futxire  absences  is 
attributable  to  employees'  services 
already  performed. 

2.  The  obligation  relates  to  employee 
rights  which  vest  or  accumulate.  Vested 
rights  ara  considered  those  for  which 
the  employer  is  obligated  to  make 
payment  even  if  the  employee 
terminates.  Rights  whicn  accumulate  are 
those  earned,  but  unused  rights  to 
compensated  absences  whidi  may  be 
carried  forward  to  one  or  more  periods 
subsequent  to  the  period  in  which  they 
are  earned. 

3.  Pavment  of  the  compensation  is 
probable. 

4.  The  amount  can  be  reasonably 
estimated. 

A  company's  liabiUty  shall  be 
estimated  based  upon  payments  it 
expects  to  make  as  a  result  of 
employees'  work  already  performed.  If  a 
reasonable  estimate  cannot  be  made,  the 
company  shall  disclose  that  fact  in  the 
financial  statements. 

Statement  No.  43  does  not  apply  to 
severance  or  termination  pay. 
postretirement  benefits,  deferred 
compensation,  stock  or  stock  options, 
group  insurance,  or  other  long-term 
fringe  benefits. 

The  entries  required  to  accoimt  for  the 
accrual  of  compensated  absences  are  as 
follows: 
Dr.  435.1.  Cumulative  ESact  on  Prior  Years 

of  a  Cliange  in  Accounting  Principle 
Or.  242.3,  Accrued  Employees'  Vacation 

and  Holiday* 
To  record  the  liability  far  benefits  earned  in 

prior  years. 
Dr.  107.  Construction  Work  in  Progress 
Dr.  108.8.  Retirement  Work  in  Progress 
Dr.  026.  Employee  Pensions  and  Benefits 
Cr.  242.3.  Accrued  Employees  Vacation 

and  Holidays 
To  record  the  liability  for  benefits  earned  in 

the  cunent  period. 

603    Employee  Retirement  and  Group 
Insiirance 

Some  borrowen  have  group  insurance 
or  retirement  plans  or  both  for  their 
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empkqpMs.  As  •  genanl  rule  the  cost  of 
theM  programs  is  borne  psrtislly  by  the 
cooperative  and  jMrtially  by  its 
employees.  The  cooperative  may  pay 
the  fuU  cost  in  advance  and  recover  the 
employee's  share  through  pavroll 
deauctions.  The  accounting  m  these 
transections  is  as  follows: 

1.  The  cooperative's  advanced 
payment  of  premioms  on  insurance  and 
retiremmit  agreemoits  shall  be  charged 
to  Acoount  165,  Prepayments,  for  the 
employers  portion,  and  Account  143, 
Other  Accounts  Receivable,  for  the 
emplmree's  portion. 

2.  Toe  cost  of  the  employer's  portion 
of  a  retirement  and  group  insurance 
program  shall  be  charged  as  follows: 

a.  If  the  participating  employees  woric 
entirely  on  operations  and  maintenance, 
the  debit  shall  be  to  Account  926, 
Employees  Pensions  and  Benefits. 

b.  If  the  employees'  time  is  charged  to 
constructian  or  retirement  activities,  the 
charga  shall  be  prorated  between 
constniction,  retirement,  and  Accoimt 
926,  Employee  Pensions  and  Benefits,  in 
the  ratio  in  which  the  employees'  wages 
have  been  distributed. 

604    Defiarred  Compensation 

Many  utilities  participate  in  the 
NRECA  Deferred  Compensation 
Program.  Based  upon  the  provisions  of 
the  program,  the  mllowing  accounting 
entries  shall  ba  made: 
Dr.  18a.XX.  MlsoeUaneoiu  DefBirsd  IMrita— 

Defsned  Canpanaabon 
Or.  131.1.  Caah-Ceoaral 
To  recoid  the  timu&l  deposit  to  NRECA's 

Deferred  CompanMtian  Fund. 
Dr.  128,  Other  Special  Puiid»— Deferred 

Compensation 
Q.  1  Z8.XX,  Special  Pund«  Reserve- 
Deferred  Compensation 
To  inatMM  the  deferred  compensation 

raaerve  by  the  amount  of  the  annual 

deposit  to  KRECA's  Deferred 

Compensation  Fund. 
Dr.  Construction  Work-in-Progress, 

Retirement  Work-in-Progress  or  .Account 

926,  Employee  Pensions  and  Benefits,  as 

appropriate. 
Cr.  186JCX.  MlsceUtneoua  Deferred 

Debit*— Oeieirtd  Compenutioa 
To  reoord  monthly  accrual  of  deferred 

compensation. 
Nota:  If  an  employee  joins  the  deferred 
compensation  program  during  the  year,  use 
entry  #1  to  record  the  additional  deposit  to 
the  NRECA  Deferred  Compensation  Ftmd 
and  increase  the  monthly  accrual  in  entry  #2 
to  reflect  this  deposit 

NRECA  provides  an  annual  statement 
showing  activity  in  the  employee's 
accounts,  units  owned  and  value  of 
units  at  statement  date.  Therefore, 
individual  employee  records  do  not 
have  to  be  maintained. 

However,  an  entry  shall  be  made  to 
show  the  aggregate  change  in  fund  value 


dtiring  the  yar.  This  ottry  can  be  made 
by  summarizing  changes  on  tha 
individual  Statement  of  Accounts  sent 
by  NRECA  for  distribution  to 
participating  employees,  as  shown: 
Value  of  Units  Held  in  Each  Fund 
-  Total  Deposits  through  DecenU>er 

31.19XX 
«  Change  in  Fund  Value 
Dr.  128.  Other  Special  Funds— Deferred 
Compensation 
Cr.  128.XX,  Special  Funds  Reserve— 
Deferred  Compensation 
To  record  an  Increase  in  ftrad  vahie  as  of 
December  31,  Iftxx. 
or 

Dr.  128.XX,  Special  Funds  Reserve-^TefiBrTed 

Compensation 
Cr.  128,  Other  ^>edal  Pund»-^>efaR«d 

Compensatlan 
To  record  a  decrease  in  hind  value  as  of 

December  31. 19xx. 

Payments  made  to  participating 
employees  because  of  retirement  or 
sepmration  for  other  reasons  shall  be 
recorded  using  tha  following  entries: 
Dr.  131.1.  Cash— General 
Cr.  128,  Other  Special  Ptmds— Deferred 
Compensation 
To  recOTO  the  receipt  of  ftmda  from  NRECA. 
or 

Dr.  128.XX,  Special  Funds  Reserie    DefisTTed 
Compensation 
Cr.  131.1.  Cash— Genoa] 
To  record  payment  to  employee  fat  defierred 

compensation. 

If  the  borrower  has  elected  to  bear  the 
market  risk  of  the  funds  which 
guarantee  that  the  amount  of  money  an 
employee  receives  will  not  be  less  than 
the  amount  of  salary  deferred,  the 
following  entry  shall  be  recorded  if  total 
paymentTs)  from  NRECA  are  less  than 
the  amount  of  salary  deferred: 
Dr.  926,  Employee  Pensions  and  Benefits 

Cr.  131.1,  Cash— General 
To  record  payment  to  emplo3ree  tor  deferred 
compensation.  Payment  was  made 
because  amount  returned  did  not  equal 
salary  deferred. 

The  amoimts  included  in  Account 
128,  Other  Special  Funds,  are  offset  by 
the  amounts  in  Account  128.XX,  Special 
Funds  Reserve.  The  balance  sheet 
presentation  shall  not,  therefore, 
include  the  amount  held  for  the  NRECA 
Deferred  Compensation  Program. 
Appropriate  disclosure  of  the  terms  of 
the  program  shall  be  made  in  the  notes 
to  the  financial  statements. 

605    Life  Insurance  Pramium  on  Life  of 
a  Bonower  Employee 

Some  borrowers  insure  the  lifis  of  the 
manager  and/or  key  employees  with  the 
borrower  being  named  u  the 
beneficiary.  Sudi  arrangements  shall  be 
accounted  hx  as  foUtmn: 


1.  Charge  Account  426^,  Lija 
Insuranca,  for  the  net  amount  of  the 
premitmi  paid  each  year  oa  tha 
instJTance  jwlicy. 

2.  At  the  annivwsary  date  of  the 
poUcy  each  year,  charge  Account  124, 
Other  Investments,  and  credit  Account 
426.2,  Life  Insurance,  with  the  amount 
of  the  annual  increase  in  the  cash 
surrender  value  of  the  policy;  provided 
such  increase  is  less  than  the  net 
premium  paid  for  that  year.  If  the 
annual  increase  in  the  siurender  value 
exceeds  the  net  premium  paid  for  the 
same  year,  only  that  portion  of  the 
surrender  value  increase  eoual  to  the  net 
premium  paid  shall  ba  creoitad  to 
Accoimt  426.2.  The  remainder  is  to  be 
credited  to  Account  419,  Interest  and 
Dividend  Income. 

3.  Upon  retirement  of  the  insured 
employee  and  surrender  of  the 
insurance  pohcy,  charge  Account  131.1, 
Cash— General,  and  credit  Account  124, 
Other  Investments,  for  the  amotmt 
received  from  the  insurance  company.  If 
it  is  decided  to  grant  to  tha  retiring 
insured  employee  all,  or  any  portion,  of 
the  cash  received  upon  stirrender  of  the 
pohcy,  Accoimt  926,  Employee 
Pensions  and  Benefits,  shall  be  charged 
and  Account  131.1  credited  far  the 
amount  paid  to  the  retiring  employee. 

4.  If  the  insured  employee  dies  within 
his  term  of  service,  charge  Account 
131.1,  Cash— Ceneral,  for  the  face 
amount  of  the  policy  paid  by  tha 
instirance  company.  Credit  Accoimt 
124,  Other  Investments,  for  the  cash 
surrender  value  previously  charged 
thereto,  and  credit  the  remainder  to 
Account  421,  Miscellaneous 
Nonoperating  Inoxne. 

606    Pension  Costs 

With  tha  issiianca  of  Statement  of 
Financial  Accounting  Standards  No.  87, 
Employers'  Accounting  for  Pension 
(Statement  No.  87),  there  have  been 
significant  changes  in  the  accounting 
and  reporting  requirements  relating  to 
pension  costs.  This  section  will 
highlight  the  accounting  and  reporting 
requirements  for  the  major  types  of 
pension  plans.  It  should  be  noted, 
however,  that  the  definitions  and 
accounting  procedures  outlined  in  this 
section  relate  to  finwnHnl  accounting 
and  Ihey  may  difier  from  those  used  for 
tax  accounting. 

Defined  Benefit  Pension  Plans 

A  defined  benefit  pension  plan  is  a 
plan  that  defines  an  amount  of  pension 
oenefit  to  be  pnrvided,  usually  as  a 
function  of  one  or  more  fisctors  such  as 
age,  years  of  service,  or  compensation. 
In  a  defined  benefit  plan,  the  employer 
promises  to  provide,  in  addition  to 
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ouTsnt  wages,  retirement  income 
payments  in  future  yean  aiter  the 
employee  retiree  or  tenninatee  service. 
Generally,  the  amount  of  benefit  to  be 
paid  depends  upon  a  number  of  future 
events  tnat  are  incorporated  into  the 
plan's  benefit  formuu,  after  including 
now  long  the  employee  and  any 
survivors  live,  how  many  years  of 
service  the  emplojree  renders,  and  the 
employee's  compensation  in  the  years 
immediately  before  retirement  or 
termination. 

Under  a  defined  benefit  plan,  the 
determination  of  pension  costs,  assets, 
liabilities,  and  the  disclosures  in  the 
financial  statements  require  many 
calailations  and  assumptions  to  be 
made.  This  section  provides  a  general 
overview  of  the  accounting  and 
reporting  requirements  associated  with 
a  defined  benefit  pension  plan.  Consult 
Statement  No.  87  for  gmdance  in 
making  the  necessary  calailations  and 
assiimption. 

The  accounting  and  reporting 
requirements  related  to  a  defined  benefit 
pension  plan  are  as  follows: 

1.  The  following  components  shall  be 
included  in  the  periodic  recognition  of 
net  pension  cost  by  an  employer 
snonsoring  a  defined  benefit  pension 
plan: 

a.  The  service  cost  component 
recognized  in  a  period  shall  be 
determined  as  the  actuarial  present 
value  of  benefits  attributed  by  the 
pension  plan  formula  to  employee 
service  during  that  period.  The 
measurement  of  the  service  cost 
component  requires  use  of  an 
attribution  method  and  assumptions. 

b.  The  interest  cost  component 
recognized  in  a  period  shall  be 
determined  as  the  increase  in  the 
projected  benefit  obligation  due  to  the 

Eassage  of  time.  Measuring  the  projected 
Bnefit  obligation  as  a  present  value 
requires  acmial  of  an  interest  cost  at 
rates  equal  to  the  assumed  discount 
rates. 

c  For  a  funded  plan,  the  actual  return 
on  plan  assets,  if  any,  shall  be 
determined  based  upon  the  fair  value  of 
plan  assets  at  the  beginning  and  the  end 
of  the  period,  adjusted  for  contributions 
and  benefit  pajrments. 

d.  Plan  amendments  (including 
initiation  of  a  plan)  often  include 
provisions  that  grant  increased  benefits 
based  upon  services  rendered  in  prior 
period.  Because  plan  amendments  are 
granted  with  the  expectation  that  the 
employer  wiU  realize  economic  benefits 
in  fut\ire  period.  Statement  No.  87  does 
not  require  the  cost  of  providing  such 
retroactive  benefits  (prior  service  cost) 
to  be  included  in  net  periodic  pension 


cost  entirely  in  the  ]rear  of  the 
amendment  but  provides  for  recognition 
during  the  future  sereioe  periods  of 
those  employees  active  at  the  date  of  the 
amendment  who  are  expected  to  receive 
benefits  under  the  plan. 

The  cost  of  retroactive  benefits 
(including  benefits  that  are  granted  to 
retirees)  is  the  increase  in  the  projected 
benefit  obligation  at  the  date  of  the 
amendment.  Except  as  noted  below, 
prior  service  cost  shall  be  amortized  by 
assigning  an  equal  amount  to  each 
future  period  of  service  of  each 
employee  active  at  the  date  of  the 
amendments  who  is  expected  to  receive 
benefits  imder  the  plan.  If  all  or  almost 
all  of  the  plan's  participants  are 
inactive,  tne  cost  of  retroactive  plan 
amendments  afiectlng  benefits  of 
tractive  participants  shall  be  amortized 
based  upon  the  remaining  life 
expectancy  of  those  participants  rather 
than  the  remaining  service  period. 

To  reduce  the  complexity  and  detail 
of  the  computations  require,  consistent 
use  of  an  alternative  amortization 
approach  that  more  rapidly  reduces  the 
unrecognized  cost  of  retroactive 
amendments  is  acceptable.  For  example, 
a  straight-line  amortization  of  the  cost 
over  tba  average  remaining  service 
period  of  emploveec  expected  to  receive 
benefits  under  the  plan  is  acceptable. 
The  alternative  method  used  shall  be 
disclosed. 

In  some  situations,  a  history  of  regular 
plan  amendments  and  other  evidence 
may  indicate  that  the  period  during 
which  the  employee  expects  to  realize 
economic  benefits  firom  an  amendment 
granting  retroactive  benefits  is  shorter 
than  the  entire  remaining  service  period 
of  the  active  employees.  Identification 
of  such  situations  reouires  an 
assessment  of  the  inoividual 
circumstances  and  the  substance  of  the 
particular  plan  situation.  In  those 
circumstances,  the  amortization  of  prior 
service  cost  shall  be  accelerated  to 
reflect  the  more  rapid  expiration  of  the 
employer's  economic  benefits  and  to 
recognize  the  cost  in  the  periods 
benefited. 

A  plan  amendment  can  reduce  rather 
than  increase  the  projected  benefit 
oblisation.  Such  a  reduction  shall  be 
used  to  reduce  an  existing  xmrecognized 
prior  service  cost,  and  the  excess,  if  any. 
shall  be  amortized  on  the  same  basis  as 
the  cost  of  benefit  increases. 

e.  Gains  and  losses  are  changes  in  the 
amount  of  either  the  projected  benefit 
obligation  or  plan  assets  resulting  from 
experience  different  from  that  assumed 
and  changes  in  assumptions.  Gains  and 
losses  include  amounts  that  have  been 
realized.  Because  gains  and  losses  may 
reflect  refinements  in  estimates  as  well 


as  real  changes  in  economic  values  and 
because  some  gains  in  one  {>eriod  may 
be  ofEset  by  loeeas  in  another  or  vice 
versa,  the  recognidon  of  gains  and 
losses  as  components  of  net  pension 
cost  of  the  period  in  which  tney  arise, 
is  not  requ^d. 

The  expected  return  on  plan  assets 
shall  be  determined  based  upon  the 
expected  long-term  rate  of  return  on 
plan  assets  and  the  market-related  value 
of  plan  assets.  The  market-related  value 
of  plan  assets  shall  be  either  fair  value 
or  a  calculated  value  that  recognizes 
changes  in  fair  value  in  a  systematic  and 
rational  manner  over  not  mora  than  5 
years.  Different  ways  of  calculating 
market-related  value  may  be  used  for 
different  classes  of  assets  but  the 
manner  of  determining  market-related 
value  shall  be  applied  consistenUy  from 
year  to  year  for  each  asset  class. 
Asset  gains  and  losses  are  the 
differences  between  the  actual  return  on 
assets  during  a  period  and  the  expected 
return  on  assets  for  that  period.  Assets 
gains  and  losses  include  both  changes 
reflected  in  the  market-related  value  of 
assets  and  changes  not  yet  reflected  in 
the  market-related  value  (that  is.  the 
difiiarence  between  the  fair  value  of 
assets  and  the  market-related  value). 
Asset  Bains  and  losses  not  yet  reflected 
in  market-related  values  are  not 
remiired  to  be  amortized. 

As  a  minifnnm,  amortization  of  an 
unrecognized  gain  or  loss  (excluding 
asset  gains  and  losses  not  yet  reflected 
in  market-related  value)  shall  be 
included  as  a  component  of  net  pension 
cost  for  a  vear  it  as  of  the  beginning  of 
the  year,  tnat  unrecognized  net  gain  or 
loss  exceeds  10  percent  of  the  greater  of 
the  projected  benefit  obligation  or  the 
market-related  value  of  plan  assets.  If 
amortization  is  requiirea,  the  min<miinr> 
amortization  shall  be  that  excess 
divided  by  the  average  remaining 
service  period  of  active  employees 
expected  to  receive  benefits  under  the    ■ 
plan.  If  all  or  almost  all  of  a  plan's 
participants  are  inactive,  the  average 
remaining  Ufa  expectancy  of  the 
inactive  partidpuits  shall  be  used 
instead  of  average  remaining  service 
life. 

Any  systematic  method  of 
amortization  of  gains  and  losses  may  be 
used  in  lieu  of  the  Tninimnm  specified 
in  the  previous  paragraph  provided  that 
the  minimum  is  used  in  any  period  in 
which  the  minimum  is  greater  (reduces 
the  net  balance  by  more),  the  method  is 
applied  consistentiy,  the  method  is 
applied  similarly  to  both  gains  and 
losses,  and  the  method  is  disclosed. 

The  gain  or  loss  component  of  net 
periodic  pension  cost  snail  consist  of 
the  difference  between  the  actual  return 
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on  plan  assats  uid  the  expected  return 
on  plen  euets  and  emortizatioD  of  the 
unrecxignixed  net  gain  or  Iom  from 
prevloue  peiiode. 

2.  A  liability  (unfunded  accrued 
pension  coat)  ahall  be  recognized  If  net 
periodic  peoaion  cost  recognized 
pursiiant  to  Statement  No.  87  exceeds 
amounts  the  employer  has  contributed 
to  the  plan.  An  asset  (prepaid  pention 
cost)  snail  be  recognized  if  net  periodic 
pension  cost  is  less  than  amounts  the 
employer  has  contributed  to  the  plan. 

If  the  accumulated  benefit  obligatimi 
exceeds  the  &ir  value  of  plan  assets,  the 
employer  shall  recognize  a  liability 
(including  unfundedaccrued  pension 
cost)  that  is  at  least  equal  to  the 
unfunded  wmiinulated  benefit 
obligati(Ri.  Racog^tlOT  of  an  additional 
minimum  liability  is  reouired  if  an 
unfunded  acomiulated  Benefit 
obligation  exists  and  an  asset  has  been 
recognized  as  a  prepaid  pension  cost, 
the  liability  already  recognized  as 
unfunded  accrued  penaion  cost  is  lees 
than  the  unfunded  accumulated  benefit 
obligation,  or  no  accrued  or  prepaid 
pension  cost  haa  been  recognized. 

If  on  additional  minimum  UahUity  ia 
recognized,  an  equal  amount  shall  be 
recognized  as  an  intangible  asset, 
provided  that  the  asset  does  not  exceed 
the  amoimt  of  unrecognized  prior 
service  co^  If  an  additional  !i«i}Uity 
required  to  be  recognized  exceeds 
unrecognized  prior  service  cost,  the 
excess  (which  repres«ita  a  net  lose  not 
yet  recognized  aa  a  net  periodic  pension 
cost)  shdl  be  reported  as  a  separate 
comptment  (reduction)  of  equity. 

When  a  new  determination  of  the 
amount  of  additional  UabiUty  ia  made  to 
prepare  a  balance  sheet,  the  related 
intangible  asset  and  separate  component 
of  equity  shall  be  eliminated  or 
adjusted,  as  necessary. 

3.  An  employer  s{>on8oring  a  defined 
benefit  pension  plan  shall  disclose  the 
following  infiannation: 

a.  A  description  of  the  plan  including 
employee  groupa  covareo,  type  of 
benefit  formula,  funding  policy,  types  of 
assets  held  and  significant  nonbenefit 
liabilitiea,  if  any,  and  the  nature  and 
eSiact  of  significant  matters  affecting 
comparabUity  of  inftsmation  for  all 
period  preeeoted. 

b.  The  amount  of  net  periodic  pension 
cost  for  the  period  shovring  seperately 
the  service  cost  component,  the  Interest 
cost  OHnpoaMOt.  the  actual  return  on 
assets  for  the  period,  and  the  net  total 
of  other  coaspiaaeiits. 

c  A  sdiedule  reconciling  the  ftmded 
statiis  of  the  |Han  with  amounts  reported 
in  the  employer's  balance  sheet, 
showing  separately,  the  fair  vahie  of 


plan  assets,  the  projected  b«Mfit 
obligation  identifying  the  accumulated 
benefit  oblintion  ud  the  vested  benefit 
obligation,  tne  amount  of  unrecognized 
prior  service  cost,  the  amount  of 
imrecognizad  net  gain  or  loss  including 
asset  gains  and  loues  not  yet  reflected 
in  market-related  vahie),  the  amount  of 
anv  remaining  unrecognized  net 
obligation  or  net  asset  existing  at  the 
date  of  initial  appUcation  of  Statement 
No.  87,  the  amount  of  any  additional 
liability  recognized,  and  the  amount  of 
net  pension  asset  or  liability  recognized 
in  the  balance  sheet  (which  is  the  net 
result  of  combining  the  previous  six 
items). 

d.  The  weighted-average  assumed 
discount  rate  and  rate  of  compensation 
increase  (if  applicable)  used  to  measxire 
the  projected  benefit  obligation  and  the 
weighted-average  expected  long-term 
rate  of  return  on  plan  assets. 

e.  If  applicable,  the  amount  and  type 
of  securitiea  (rf  the  employer  and  related 
parties  included  In  pim  assets,  and  the 
approximate  amount  of  annual  benefits 
of  employees  and  retirees  covered  by 
annuity  contracts  issued  by  the 
employer  and  related  parties,  Alao,  if 
applicable,  the  altemadva  amortization 
periods  used. 

1  An  employer  that  sponsors  two  or 
more  separate  defined  benefit  pension 
plans  shall  determine  net  periodic 
pension  cost,  liabilities,  and  assets  bv 
separately  applying  the  provisions  of 
Statement  No.  87  to  eech  plan.  In 
particular,  imless  an  employer  clearly 
nas  a  right  to  use  the  assets  of  one  plan 
to  pay  benefits  of  another,  a  Utility 
required  to  be  recognized  for  one  plan 
shall  not  be  reduced  or  eliminatea 
because  another  plan  has  assets  in 
excess  of  its  accumulated  benefit 
obligation  or  because  the  employer  has 
prepaid  pension  cost  related  to  another 
plan. 

The  required  disclosures  may  be 
aggregated  for  all  of  an  employer's 
single-employer  defined  benefit  plans, 
or  plans  may  be  disaggregated  Into 
groups  so  as  to  provide  the  most  useful 
information.  Plans  with  assets  in  excess 
of  the  accumulated  benefit  obligation, 
however,  shall  not  be  aggregated  with 
plans  that  have  accumulated  benefit 
obligations  that  exceed  plan  assets. 

Annuity  Contracts 

An  annuity  contract  is  a  contract  in 
which  an  insurance  company 
imconditionally  undertakes  a  legal 
obligation  to  provide  specified  benefits 
to  specific  individuals  in  return  for  a 
fixed  consideration  or  premium.  An 
annuity  contract  ia  irrevocable  and 
involves  the  tranafar  of  significant  risk 
from  the  employer  to  the  insurance 


company.  Some  annuity  coBtracts 
(participating  annuity  contracts)  provide 
that  the  piut:hasar  (either  the  plan  or  the 
employer)  may  participate  in  the 
experience  of  the  insxiranca  company. 
Under  these  contracts,  the  insuruxcs 
company  ordinarily  pays  dividends  to 
the  pxirdiaser.  If  the  substance  of  a 
participating  contract  ia  such  that  the 
employ  w  remains  subject  to  all  or  most 
of  the  risks  and  revrarda  aasodated  with 
the  boMfit  obligation  covered  and  the 
assets  transferred  to  the  insurance 
company,  that  contract  is  not  an  annuity 
contract  for  purposes  of  s*«t^inwnt  No. 
87. 

To  the  extent  that  benefits  currently 
earned  are  covered  by  armuity  contracts, 
the  cost  of  these  benefits  shall  be  the 
cost  of  pxuchasing  the  contracts,  except 
as  noted  below.  That  is,  if  all  benefits 
attributed  by  the  plan's  benefits  formula 
to  service  in  the  curxeat  period  era 
covered  by  nonparticipating  annuity 
contracts,  the  cost  of  the  contracts 
determines  the  service  cost  component 
of  net  pension  cost  for  that  pwiod. 

Benefits  provided  by  the  pension 
benefit  fcnmila  beyond  benefits 
provided  by  annuity  contracts  (lor 
example,  benefits  related  to  future 
compensation  levels)  shall  be  eocounted 
for  according  to  the  provisians 
applicable  to  plana  not  invotving 
insurance  contracts. 

Benefits  covered  by  annuity  contracts 
shall  be  excluded  baa  the  projected 
benefit  obligation  and  the  f«i«»niil«t^ 
benefit  obligation.  Except  aa  noted 
below,  annuity  contracta  shall  be 
excluded  from  plan  assets. 

Some  annuity  omtracts  provide  that 
the  purchaser  (either  the  plan  or  the 
employer]  may  pertidpeta  in  the 
experience  of  the  iamrenoe  company. 
Under  these  contracts,  the  insurance 
company  ordinarily  pays  dividends  to 
the  purchaser,  the  aSad  of  which  is  to 
reduce  the  cost  of  the  plan.  The 
purchase  price  of  a  participating 
annuity  contract  ordinarily  ia  higjiar 
than  the  price  of  an  equivalent  contract 
without  partidpation  rights.  The  cost  of 
the  partidpation  right  shall  be 
recognized,  at  the  date  of  purchase,  as 
an  asset.  In  subsequent  periods,  the 
partidpation  right  riiall  be  measured  at 
its  fail  value  if  tiie  centred  is  such  that 
the  Mr  value  is  reasonably  estimable. 
Otherwise,  the  participation  right  shall 
be  measured  at  its  amortlzad  cost  (not 
in  excess  of  its  net  realizable  value),  and 
the  cost  shall  be  amortized 
systematically  over  the  expected 
(Uvidend  period  under  the  contract 
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Other  Contracts  with  Insurance 
Companies 

Insurance  contracts  that  are,  in 
substance,  equivalent  to  the  purchase  of 
annuities  shall  be  accounted  for  as  such. 
Other  contracts  with  insurance 
companies  shall  be  accounted  for  as 
investments  and  measured  at  fair  value. 
For  some  contracts,  the  best  available 
evidence  of  fair  value  may  be  contract 
value.  If  a  contract  has  a  determinable 
cash  surrender  value  or  conversion 
value,  that  is  presumed  to  be  its  fair 
value. 

Defined  Contribution  Plans 

A  defined  contribution  pension  plan 
is  a  plan  that  provides  pension  benefits 
in  return  for  services  rendered,  provides 
an  individual  account  for  each 
participant,  and  has  terms  that  specify 
how  contributions  to  the  individual's 
accounts  are  to  be  determined  rather 
than  the  amount  of  pension  benefits  the 
individual  is  to  receive.  Under  a  defined 
contribution  plan,  the  pension  benefits 
a  participant  will  receive  depend  only 
upon  the  amount  contributed  to  the 
participant's  account,  the  returns  earned 
on  investments  of  those  contributions, 
and  forfeitures  of  other  participants' 
benefits  that  may  be  allocated  to  the 
participant's  account. 

To  the  extent  that  a  plan's  defined 
contributions  to  an  individual's  account 
are  to  be  made  for  periods  in  which  that 
individual  renders  services,  the  net 
pension  cost  for  a  period  shall  be  the 
contribution  called  for  in  that  period.  If 
a  plan  calls  for  contributions  for  periods 
after  an  individual  retires  or  terminates, 
the  estimated  cost  shall  be  accrued 
during  the  employee's  service  period. 

An  employer  that  sponsors  one  or 
more  defined  contribution  plans  shall 
disclose  the  following  separately  fi'om 
its  defined  benefit  ploQ  disclosures: 

1.  A  description  of  the  plan(s) 
including  employee  groups  covered,  the 
basis  for  determining  contributions,  and 
the  natiu-e  and  effect  of  significant 
matters  affecting  comparaoility  of 
information  for  all  periods  presented. 

2.  The  amount  of  cost  recognized 
during  the  period. 

A  pension  plan  having  characteristics 
of  both  a  defined  benefit  plan  and  a 
defined  contribution  plan  requires 
careful  analysis.  If  the  substance  of  the 
plan  is  to  provide  a  defined  benefit,  as 
may  be  the  case  with  some  "target 
benefit"  plans,  the  accoimting  and 
disclosure  requirements  shall  be 
determined  in  accordance  with  the 
provisions  applicable  to  a  defined 
benefit  plan. 


Multiemployer  Plans 

A  multiemployer  plan  is  a  pension 
plan  to  which  two  or  more  unrelated 
employers  contribute,  usually  pursuant 
to  one  or  more  collective-bargaining 
agreements.  A  characteristic  of 
multiemployer  plans  is  that  assets 
contributed  by  one  participating 
employer  may  be  used  to  provide 
benefits  to  employees  of  other 
participatina  employers  since  assets 
contributed  oy  an  employer  are  not 
segregated  in  a  separate  accoimt  or 
restricted  to  provide  benefits  only  to 
employees  of  that  employer. 

An  employer  participating  in  a 
multiemployer  plan  shall  recognize  as 
net  pension  cost,  the  required 
contribution  for  the  period  and  shall 
recognize  as  a  liability,  any 
contributions  due  and  unpaid.  The 
required  contribution  includes  both 
current  costs  and  prior  service  costs.  If 
an  employer  elects  to  fund  prior  service 
cost  in  full  at  the  inception  of  the  plan, 
the  total  payment  becomes  the 
employer's  required  contribution,  and 
accordingly.  Its  pension  cost  for  the 
period. 

The  following  provisions  are 
applicable  to  REA  borrowers 
participating  in  a  multiemployer 
pension  plan: 

1.  An  electric  utility  participating  in 
a  multiemployer  plan  may  defer  current 
period  pension  expenses  if  the 
provisions  of  Statement  of  Financial 
Accoimting  Standards  No.  71 
(Statement  No.  71),  Accounting  for  the 
Effects  of  Certain  "Types  of  Regulation, 
are  applied. 

Under  the  provisions  of  Statement  No. 
71,  pension  costs  may  be  deferred 
provided  such  costs  are  recovered 
through  future  rates. 

2.  An  electric  utility  instituting  an 
amendment  to  the  NRECA  Retirement 
and  Security  plan  enters  into  a 
contractual  agreement  to  pay  the  costs 
incurred  (prior  service  pension  costs) 
for  the  amendment.  In  such  cases,  the 
agreement  is  noncancelable  and  payable 
regardless  of  continued  participation  In 
the  plan. 

Since  the  utility  is  imconditionally 
committed  to  mating  these  payments 
and  such  payments  are  not  contingent 
upon  the  utility's  continued 
participation  in  the  plan,  the 
recognition  of  that  liability  is 
appropriate.  The  costs  associated  with 
this  liability  shall  be  expensed,  in  their 
entirety,  when  the  liability  is 
recognized. 

The  accounting  journal  entries 
required  to  record  the  transactions 
associated  with  a  multiemployer 
pension  plan  are  as  follows: 


SompU  1— Currant  Pension  I'^'rptnft 

The  journal  entry  reaulr«d  to  record  the 
nonnal  coeU  auodated  wi\h  the  NRECA 
Retirement  and  Security  Program  it  aa 
follows: 

Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-ProgreM 

Cr.  131.1,  Cash— General 
To  record  the  payment  of  pension  costs  to 
NRECA. 

Note:  This  entry  shall  not  be  recorded 
during  the  moratorium. 
Sampk  £-4>rior  Sorica  Pmsion  ExpmiM 

The  journal  entries  required  to  record  the 
prior  service  costs  associated  with  the 
NRECA  Retirement  and  Security  Program  are 
as  follows: 

1.  If  the  REA  borrower  elects  to  pay  the 
prior  service  pension  costs  in  full,  and  there 
Is  no  deferral  of  costs  under  the  provision  of 
Statement  No.  71,  the  following  entry  (hall 
be  recorded: 

Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  131.1,  Cash— General 
To  record  the  payment  of  prior  service 
pension  costs  to  NRECA. 

2.  If  the  REA  borrower  elects  to  finance 
prior  service  pension  costs  over  a  period  of 
years  and  there  is  no  deferral  of  costs  under 
the  provisions  of  SUtement  No.  71,  the 
following  entries  shall  be  recorded: 

Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  ConstiucUon  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  224.  Other  Long-Term  Debt 
To  record  the  liabiUty  to  NRECA  for  prior 

service  pension  costs. 
Dr.  224,  Other  Long-Term  Debt 
Dr.  427,  Interest  on  Long-Term  Debt 

Cr.  131.1,  Cash— General 
To  record  the  annual  payment  to  NRECA  for 

prior  service  pension  costs. 

3.  If  the  REA  borrower  elects  to  finance 
prior  service  pension  costs  over  a  period  of 
years  and  sudi  costs  are  being  defisrred  and 
amortized  in  accordance  with  the  provisions 
of  Statement  No.  71,  the  following  entries 
shall  be  recorded: 

Dr.  182.3,  Other  Regulatory  AsseU 

Cr.  224,  Other  Long-Term  Debt 
To  record  the  Uabihty  to  NRECA  for  prior 

service  pension  costs. 
Dr.  926,  Employee  Pension  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  182.3,  Other  Regulatory  Assets 
To  record  the  amortization  of  deferred  prior 

service  pension  costs. 
Dr.  224,  Other  Long-Term  Debt 
Dr.  427,  Interest  on  Long-Term  Debt 

Cr.  131.1,  Cash— General 
To  record  the  annual  payment  to  NRECA  for 
prior  service  pension  costs. 

4.  If  the  REA  borrower  elects  to  pay  the 
prior  service  pension  costs  in  full  and  such 
costs  are  being  deferred  and  amortized  in 
accordance  with  the  provisions  of  Statement 
No.  71 ,  the  following  entries  shall  be 
recorded: 

Dr.  182.3,  Other  Regulatory  AsseU 
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Cr.  131.1.  Cash— General 
To  racord  the  payment  to  NRECA  for  prior 

tervice  penaion  costs. 
Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  Ck)nstructlon  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 

Cr.  182.3,  Other  Regulatory  AsseU 
To  record  the  amortization  of  deferred  prior 
service  pension  costs. 

It  should  be  noted  that  although  the 
above  entries  relate  specifically  to  the 
NRECA  Retirement  and  Security 
Program,  they  are  applicable  to  all 
multiemployer  pension  plans. 

An  employer  that  participates  in  one 
or  more  multiemployer  plans  shall 
disclose  the  following  separately  from 
disclosures  for  a  single-employer  plan: 

1.  A  description  of  the  multiemployer 
plan(s)  including  the  employee  groups 
covered,  the  type  of  benefits  provided 
(defined  benefit  or  defined 
contribution],  and  the  nature  and  effect 
of  significant  matters  affecting 
comparability  of  information  for  all 
periods  presented. 

2.  The  amoimt  of  cost  recognized 
during  the  period. 

Multiple-Employer  Plans 

A  multiple-employer  plan  is,  in 
substance,  aggregations  of  single- 
employer  plans  combined  to  pool  their 
assets  for  Lavestment  purposes  to  reduce 
the  cost  of  plan  administration.  Under  a 
multiple-employer  plan,  assets  are 
segregated  and  specifically  identified  to 
an  employer.  In  addition,  such  plans 
may  have  features  that  allow 
pailicipating  employers  to  have 
different  benefit  formulas.  Such  plans 
shall  be  considered  single-employer 
plans  for  financial  accounting  purposes 
and  each  employer's  accovmting  shall  be 
based  upon  its  respective  interest  in  the 
plan. 

607    Unproductive  Time 

Lost  time  relating  to  construction, 
operations  and  mainteDance  shall  be 
allocated  on  the  basis  of  direct  payroll 
costs  to  the  appropriate  construction, 
operations  or  maintenance  accounts  in 
the  month  Inciirred.  Lost  time  is  defined 
as  time  on  duty  during  which 
productive  work  is  not  performed  due  to 
inclement  weather  conditions,  material 
shortages,  machine  repairs,  or  other 
reasons. 

If  lost  time  attributable  to 
construction  has  a  material  effect  on  the 
construction  accounts  in  any  one 
month,  these  costs  shall  be  deferred  and 
distributed  over  a  reasonable  period  of 
time  by  means  of  a  predetermined 
percentage  based  upon  direct  labor. 


608  Training  Costs,  Attendance  at 
Meetings,  etc. 

Utilities  engage  in  many  types  of 
training  programs.  Seminars  are 
conducted  for  directors,  managers, 
office  managers,  attorneys,  engineers, 
and  others.  Bookkeepers  and  office 
managers  attend  accoimtants'  meetings. 
Safety  engineers  attend  safety  schools 
and  subsequentiy  conduct  regular  safety 
meetings  at  the  cooperative.  Costs 
incurred  for  the  various  types  of  training 
activities  shall  be  accounted  for  as 
follows: 

1.  Managers'  and  directors'  expenses 
to  attend  the  NRECA  national  and  state 
conventions  shall  be  charged  to  Account 
930.2,  Miscellaneous  General  Expenses. 

2.  Management  or  engineering 
seminar  fees,  salary  time  attending  such 
seminars,  and  the  related  per  diem  and 
expenses  shall  be  charged  to  Account 
926,  Employee  Pensions  and  Benefits,  if 
the  meetins  is  primarily  for  the  benefit 
of  the  employee.  If  the  meeting  is 
primarily  for  the  benefit  of  the 
employer,  the  functional  expense 
accounts  shall  be  charged  for  fees  and 
expenses.  Salaries  paid  to  employees 
shall  be  charged  to  the  appropriate  labor 
expense  accoimts  rather  than  to 
Account  926.  Fees  and  expenses  for 
directors'  atiendance  shall  be  charged  to 
Account  930.2,  Miscellaneous  General 
Expenses. 

3.  When  the  office  manager, 
bookkeeper,  or  woric  order  clerk  attends 
a  state  or  regional  accoimting  meeting, 
their  salary  time  shall  be  charged  to  the 
account  to  which  the  employees'  time  is 
ordinarily  chai<ged. 

4.  Employees'  salary  time  spent 
attendliig  regular  safety  meetings 
conducted  by  the  cooperative  shall  be 
charged  to  the  account  to  which  the 
employees'  time  is  ordinarily  charged. 

5.  A  safety  engineer's  salary  time 
spent  attending  a  statewide  safety 
school  shall  be  charged  to  Accoimt  925, 
Injuries  and  Damages. 

6.  The  salary  time  spent  by  a  manager 
or  line  foreman  conducting  weekly 
safely  meetings  shall  be  clurged  to  the 
appropriate  functional  expense  accounts 
including  Account  590,  Maintenance, 
Supervision  and  Engineering,  and 
Account  920,  Administrative  and 
General  Services. 

609  Maintenance  and  Operations 

"Operations"  is  the  general  term  used 
to  describe  activities  involved  in  the 
delivery  of  electric  service,  by  means  of 
a  distribution  system,  to  the  end  user.  It 
pertains  to  the  use  of  the  utility's 
electric  plant  fedlities  and  does  not 
include  activities  intended  to  prevent  or 
remedy  an  impending  or  actual 


breakdown  of  those  facilities.  These 
activities  are  classified  as  maintenance. 

"Maintenance"  is  the  general  term 
used  to  describe  the  activities  involved 
in  the  upkeep  and  repair,  but  not  the 
enlargement  or  improvement,  of 
property  owned  or  leased  and  operated 
by  tne  company.  It  does  not  include  the 
replacement  of  retirement  units. 

610  Financial  Forecast 

Costs  incurred  and  salaries  paid  to 
perform  a  10-year  financial  forecast 
shall  be  charged  to  Account  920, 
Administrative  and  General  Salaries. 
Related  office  supplies  and  expenses 
shall  be  charged  to  Account  921,  Office 
Supplies  and  Expenses.  When  a  forecast 
is  performed  by  an  outside  consultant, 
the  cost  shall  be  charged  to  Account 
923,  Outside  Services  Employed. 

611  Advertising  Expense 

The  cost  of  advertising  and  the  cost  of 
informing  the  public  about  the  electric 
cooperative's  activities  shall  be  charged 
to  Account  930.2,  Miscellaneous 
General  Expenses. 

Most  of  a  cooperative's  advertising  is 
instructional  in  nature  and  relates  the 
cooperative's  history  and  current 
activities.  This  type  of  advertising 
activity  should  not  be  confused  with 
that  directed  towards  the  enactment  of 
a  specific  law  or  laws  directed  toward 
obtaining  a  specific  decision  from  a 
regulatory  bcxiy.  Political  advertising  of 
the  type  defined  above  shall  be  charged 
to  Account  426.4,  Expenditures  for 
Certain  Qvic,  Political,  and  Related 
Activities. 

612  Special  Power  Cost  Study 

A  special  power  cost  study  is  defined 
as  a  study  to  determine  whether 
sufficient  power  will  be  available  in  the 
future.  If  additional  power  or  power 
sources  are  needed,  the  study 
determines  whether  generation  or 
purchase  will  supply  the  lesser  cost. 
The  study  also  indicates  when 
additional  power  will  be  needed.  As 
costs  are  incurred,  they  shall  be  charged 
to  a  subaccoimt  of  Account  186, 
Miscellaneous  Defwred  Debits.  Upon 
completion  of  the  study,  the  costs  shall 
be  charged  to  Account  557,  Other 
Expenses,  or  amortized  to  Account  557 
over  a  period  of  time  not  to  exceed  5 
years. 

613  Mapping  Costs 

The  purpose  of  posting  completed 
work  orders  to  system  maps  is  to 
improve  the  operation  of  me  system. 
These  costs  shiall,  therefore,  be  charged 
to  Account  588,  Miscellaneous 
Distribution  Expenses.  However,  the 
cost  of  system  mapping  in  the  planning 
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stage  of  construction  is  an  acceptable 
overhead  cost  of  the  resulting 
construction. 

614    Member  Relations  Costs 

Many  electric  cooperatives  hire 
emplojrees  whose  duties  concern  a 
mixt\ire  of  powrer  use  and  member 
relations  activitias.  The  salaries  for 
these  employees  shall  be  charged  to 
Accotmt  930.2,  Miscellaneous  General 
Expenses,  except  as  provided  below: 

1.  Account  912,  Demonstrating  and 
Selling  Expenses,  shall  be  charged  with 
all  labor,  material,  advertising,  and 
other  expenses  incurred  in  promotional, 
demonstrating,  and  selling  activities;  the 
objective  of  which  is  to  promote  or 
retain  the  use  of  utility  services  by 
present  or  prospective  customers. 

2.  Account  930.1.  General  Advertising 
Expenses,  shall  be  charged  with  labor, 
material,  and  other  expenses  incurred  in 
advertising  and  related  activitias,  the 
cost  of  wbidi  by  their  content  and 
purpose,  are  not  provided  for  elsewhere. 

3.  Account  416,  Costs  and  Expenses  of 
Merchandising.  Jobbing,  and  Contract 
Work,  shall  be  charged  with  all  costs 
specifically  related  to  merchandising 
activities  when  the  utility  is  engaged  in 
a  major  merchandising  program. 

4.  Account  426.4,  Expenditures  for 
Certain  Qvic.  Political,  and  Related 
Activities,  shall  be  charged  with 
ejmendltuies  for  the  purpose  of 
influencing  public  opinion  with  respect 
to  the  election  or  appointmnit  of  p«iolic 
officials,  referenda,  legislation,  or 
ordinances  (either  wim  respect  to  the 

f>o8sible  adoption  of  new  referenda, 
wgislatioo  or  ordinances  or  repeal  or 
modification  of  existing  referenda, 
legislation  or  ordinances);  or  ^proval, 
modification,  or  revocation  of 
franchises;  or  for  the  purpose  of 
influencing  the  decisions  of  public 
officials.  Account  426.4  shall  not 
include  ejqMndituies  vdiicfa  are  directly 
related  to  appearances  before  regulatory 
or  other  governmental  bodies  in 
connection  with  the  borrower's  existing 
or  {ffoposed  operations. 

615    Statewide  Fees 

Additional  fieee  collected  by  a 
statewide  association  from  its  members 
for  construction  of  a  statewide  building 
shall  be  charged  to  Account  930.2. 
Miscellaneous  General  Expenses.  Any 
amounts  that  are  to  be  repaid  by  the 
state  association  shall  be  charged  to 
Account  143,  Other  Accounts 
Receivable,  or  Account  123.23.  Other 
Investments  in  Associated 
Organizations,  depending  upon  the 
terms  of  the  repayment 


616  Power  Supply/Distribution 
Cooperative  Borrowings 

When  a  power  supply  cooperative 
borrows  money  from  a  distrioution 
cooperative  as  the  result  of  s  long-term 
loan  agreement  the  money  sbaUbe 
recorded  on  the  books  of  the  power 
supply  cooperative  as  general  funds 
unless  restricted  to  a  specific  purpose. 
If  restricted,  the  funds  shall  be  recorded 
in  Account  128,  Other  Special  Funds. 
The  resulting  liabihty  shall  be  recorded 
in  Account  224,  Other  Long-Term  Debt 

The  transaction  shall  be  charged  to 
Account  123.23.  Other  Investments  in 
Associated  Organizations,  on  the  books 
of  the  distribution  cooperative. 

617  Rate  Discount  Allowed  by  the 
Power  Cooperative  to  Distributicm 
Cooperatives  Owning  Ccnmectlng 
Transmission  Lines 

A  distribution  cooperative  purchases 
power  from  a  power  cooperative.  The 
distribution  cooperative  owns  and 
operates  the  transmission  line  between 
the  power  cooperative's  bdllties  and 
the  distribution  fBcllities.  Because  of 
this,  power  is  sold  at  the  standard  rate 
at  wmch  the  power  cooperative  sells  to 
other  distribution  cooperatives  who  do 
not  own  their  transmission  lines.  less  a 
discount  The  discount  at  reduction  In 
rata  is  based  upon  the  dlrtrlbution 
cooperative's  expense  in  operating  and 
maintaining  its  transmission  facilities. 
The  contract  between  the  power 
cooperative  and  the  distribution 
cooperative  must  specifically  state  that 
the  member  shall  receive  a  reduced  rate 
or  discount  bom  the  seller's  rats  to 
other  member  cooperatives. 

Under  this  type  of  arrangement  the 
distribution  cooperative  shidi  record  the 
cost  of  purchased  power  by  rhwrging  Hm 
net  amount  to  Account  SS9.  PurckaMd 
Power. 

618  Theft  Losses  not  Covered  by 
Insurance 

Utilities  may  sufiiar  losses  as  a  result 
of  thefts  of  cash,  materials  snd  supplies, 
equipment  or  electric  plmt-in-servioe 
that  is  not  covered  l^  Insurance.  The 
charaes  for  nominal  uninsured  losses 
shallbe  recorded  in  the  following 
accounts: 

1.  Cash— Account  924.  Property 
Insurance,  ahall  be  charged. 

2.  Plant  "«•♦— ^^^t  andoperatlng 
Kippliae— Account  163.  Storea  Expense 
Undistributed,  shall  be  charged 

3.  Equipment— Account  163,  Stores 
Expense  Undistributed,  shall  be  charged 
for  stores  equipment;  Account  184. 
Transportation  Eimense—aearing.  for 
transportation  and  garage  equipment 
and  Account  924.  Property  Insurance, 
for  all  other  equipment 


4.  Electric  Plant-in-Service— A 
retirement  work  order  shall  be  prepared 
for  electricplant  constituting  s unit  of 
property.  The  loss  due  to  retirement 
shall  be  charged  to  Account  108.6, 
Accumulated  Provision  for  Depredstion 
of  Distribution  Plsnt  If  the  plant  does 
not  constitute  a  retirement  unit,  the  loss 
shall  be  charged  to  the  appropriate 
maintenance  expense  account 

619  Self  Billing 

To  maintain  the  books  of  accoimts  on 
an  accrual  basis,  bills  for  customers  who 
self  bill  and  have  not  sent  in  s  reading 
or  remittance,  shall  be  estimated.  A 
journal  entry  shall  be  made  to  record  the 
estimated  revenue  and  kWh  sold  by 
debiting  accoimts  receivable  and 
crediting  the  ^propriate  revenue 
accounts.  The  estimated  bill  shall  be 
posted  to  the  customer's  account  and 
identified  bv  an  appropriate  symbol 
indicating  that  it  is  an  estimste. 
Reconciliation  with  the  general  ledger 
control  is  made  in  the  usual  manner. 

620  Purchase  Rebates 

Some  vendOTs  from  n^di  electric 
cooperatives  purchase  plant  materials 
and  supplies  and  merchandise  for  resale 
are  making  purchase  rebates  based  upon 
the  oxiantity  or  dollar  volume  of 
pimuiases.  These  "quantity  discounts" 
may  be  in  the  farm  of  cash  or  credit 
memoranda,  in  the  form  of  prepaid 
package  travel  arrangements,  or  a 
combination  of  such  methodis.  The 
rebate  shall  be  accounted  fior  as  s 
reducUon  in  the  cost  of  the  material  or 
appliances  upon  vddch  it  was  based. 

m  some  instancae.  the  rebate  may  be 
for  material  or  appliances  that  are  no 
longer  in  stodc  or  cannot  be  identified. 
If  the  rebeta  is  bMed  upon  the  purchase 
of  plant  materials  and  opsrating 
siq>pliee  that  are  noimaUy  charged  to 
Account  154.  Plant  Materials  snd 
Operating  Supplies,  a  credit  shall  be 
made  to  Aocoimt  163.  Stores  Expense 
Undistributed.  If  the  rebate  is  based 
upon  appliances  and  equipment  held 
for  nMHTJiandising  or  contract  work,  the 
credit  shall  be  spread  over  the  items  in 
Account  155.  Meichandise.  To  avoid 
materially  distorting  the  cost  of  the 
remaining  appliances,  if  a  portion  of  the 
items  upon  Which  the  rebeie  was  baaed 
are  no  lonaer  in  stock,  a  portion  of  the 
credit  ahall  be  prareted  to  Account  416. 
Cost  and  Expenses  of  Merchandiaing, 
Jobbing,  and  Contract  Wcdc.  on  thebesis 
of  the  number  of  items  sold  to  the 
quantity  remaining  in  *irtr\ 

If  the  rebate  is  in  the  form  of  a  travel 
package  or  travel  axTangements.  the 
value  of  the  rebate  shall  be  eetimatod 
and  recorded  as  a  reduction  of  the  cost 
of  the  material  or  appliances  upon 
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which  it  was  based  in  a  manner  similar 
to  that  of  the  cash  rebates  discussed 
above.  The  beneficiary  of  the  travel  or 
travel  allowance  shall  be  designated  by 
or  la  accordance  with  policy  established 
by  the  board  of  directors.  The  contra 
charge  to  the  reduction  in  cost  shall  be 
to  an  appropriate  accoiut  depending 
upon  the  relationship  of  the  recipient  to 
the  cooperative.  For  employees,  this 
shall  be  Account  926,  Employee 
Pensions  and  Benefits;  for  directors  or 
patrons.  Account  930.2,  Miscellaneous 
General  Expenses. 

621  Integrity  F\md 

The  CFG  Integrity  F\md  was 
established  to  assist  borrowers  in  their 
attempts  to  stop  takeover  bids  by 
investor-ownea  utilities.  A  borrower 
makes  a  contribution  to  the  Integrity 
F\md  in  the  form  of  cash  or  patronage 
capital  refunds.  CFC  retains  the 
contribution  for  a  5-year  period  during 
which  time  the  borrower  earns  interest 
on  the  balance  in  its  account.  Each  year, 
the  borrower  receives  a  statement 
indicating  (both  for  the  total  fund  and 
the  Individual  borrower's  share)  the 
amount  contributed,  interest  earned, 
disbursements  made,  and  the  ending 
balance.  The  disbursements  from  the 
fund  are  allocated  to  each  contributing 
borrower's  account  based  upon  their 
individual  account  balances.  At  the  end 
of  the  S-year  period,  the  balance  in  the 
account,  if  any,  is  refunded  to  the 
contributing  borrower. 

Since  the  contributing  borrower  will 
receive  a  refund  only  if  its  funds  are  not 
totally  disbursed,  the  contribution  shall 
be  charged  to  expense  in  Account  426.1, 
Donations.  If  any  part  of  the 
contribution  is  returned  at  the  end  of 
the  5-year  period,  the  refund  shall  be 
credited  to  Account  421,  Miscellaneous 
Nonoperating  Income. 

622  In-Substance  Defeasance 

An  in-substance  defeasance  has  been 
defined  as  the  process  whereby  a  debtor 
irrevocably  places  cash  or  other  assets 
in  a  trust  to  be  used  solely  for  the 
purpose  of  satisfying  scheduled 
payments  of  both  principal  and  interest 
related  to  a  specific  debt  obligation. 
Under  the  structural  arrangements  of  an 
in-substance  defeasance,  the  probability 
that  the  debtor  will  be  required  to  make 
additional  future  debt  payments  is 
remote.  In  these  specific  circumstances, 
debt  has  been  determined  to  be 
extinguished  even  though  the  debtor  has 
not  been  legally  released  from  his 
obligations  under  the  debt  instrument. 

The  trust  established  in  a  defeasance 
transaction  is  restricted  as  to  the  nature 
of  the  assets  held.  The  trust  must  be 
funded  with  monetary  assets  that  are 


essentially  risk  free  as  to  the  amoimt, 
timing,  and  collection  of  interest  and 
principal.  For  debt  denominated  in 
Unitea  States  dollars,  "risk  free"  assets 
are  limited  to: 

1.  Direct  obligations  of  the  United 
States  government; 

2.  Obligations  guaranteed  by  the 
United  States  government;  and 

3.  Securities  that  are  backed  by 
United  States  government  obligations  as 
collateral  under  an  arrangement  by 
which  the  interest  and  principal 
payments  on  the  collateral,  flow 
immediately  through  to  the  holder  of 
the  security. 

The  monetary  assets  of  the  trust  must 
provide  cash  flows  sufficient  to  coincide 
with  the  scheduled  interest  and 
principal  payments  on  the  defeased 
debt.  If  the  trust  is  expected  to  pay  the 
costs  associated  with  the  defeasance, 
such  as  trustee  fees,  these  costs  must  be 
considered  in  determining  the  amoimt 
of  funds  required  by  the  trust 

The  principles  of  in-substance 
defeasance  apply  only  to  debt  with 
specific  maturities  and  fixed  payment 
schedules  and,  as  such,  do  not  apply  to 
debt  with  variable  terms  in  which 
advance  determination  of  debt  service 
requirements  is  not  possible. 

Generally  accepted  accounting 
principles  (GAAP)  address  the 
extinguishment  of  debt  in  Accounting 
Principles  Board  Opinion  No.  26,  and 
Statement  of  Financial  Accounting 
Standard  No.  76,  Extinguishment  of 
Debt  In  accordance  with  these  two 
statements,  debt  which  has  been 
defeased  remains  recorded  in  the 
regulated  books  of  account  as  do  the 
assets  placed  in  the  irrevocable  trust. 
They  are  not  however,  recognized  as  an 
asset  and  liability  for  financial  reporting 
purposes.  The  transaction,  including  the 
total  amount  of  debt  outstanding  and 
the  total  amoimt  of  debt  that  is 
considered  extinguished  at  the  end  of 
the  period,  must  be  disclosed  in  the 
footnotes  to  the  financial  statements  as 
long  as  the  debt  remains  outstanding. 

Debt  is  frequently  extinsuished  before 
its  scheduled  maturity.  Deot  may  be 
extinguished  by  the  use  of  the 
borrower's  general  funds,  or  by  the 
reacqxiisition  of  another  debt  issue  at  a 
difierent  interest  rate  or  varying  terms. 
As  these  assets  are  expected  to  be 
revenue  producing  during  those  years, 
both  the  assets  and  the  revenue  they 
generate  may  be  utilized  to  meet 
matiiring  debt  payments.  Therefore,  in 
most  instances,  the  dollar  value  of  the 
assets  initially  placed  in  the  trust  do  not 
equal  the  dollar  value  of  the  outstanding 
principal  balance.  The  difference 


represents  an  "economic  "  gain  or  loss 
to  the  borrower. 

To  provide  consistency  in  reporting 
among  all  REA  borrowers,  any  gain  or 
loss  that  is  recognized  for  financial 
statement  piuposes  should  be  reported 
in  accordance  with  the  provisions  of 
General  Instruction  No.  17  of  this  part. 
Therefore,  the  gain  or  loss  should  oe 
amortized  (for  reporting  purposes]  in 
equal  monthly  amoimts  over  the 
remaining  life  of  the  original  debt  issue 
or  the  remaining  life  of  the  new  issue. 
The  gain  or  loss  may  be  reported  in  the 
current  period  only  in  those  instances  in 
which  it  is  immaterial  to  the  financial 
statements. 

The  REA  Form  7,  Financial  and 
Statistical  Report,  and  the  REA  Form  12. 
Operating  Report — Financial,  must, 
however,  reflect  the  actual  amounts 
recorded  in  the  books  and  records  of  the 
borrower. 

623    Satellite  or  Cable  Television 
Services 

Many  electric  borrowers  have  become 
involved  in  either  providing  satellite  or 
cable  television  services  or  obtaining 
satellite  or  cable  television  services  for 
their  own  use.  This  section  outlines  the 
accounting  to  be  followed  when 
recording  transactions  involving 
satellite  or  cable  television  services. 

1.  Separate  Subsidiary 

If  a  borrower  provides  sateUite  or 
cable  television  services  through  a 
separate  subsidiary,  the  investment  in 
the  subsidiary  shall  be  recorded  in 
Account  123.11,  Investment  in 
Subsidiary  Companies.  The  net  income 
or  loss  of  the  subsidiary  shall  be  debited 
or  credited  to  Account  123.11,  as 
appropriate,  with  an  offsetting  entry  to 
Account  418.1,  Equity  in  Earnings  of 
Subsidiary  Companies. 

2.  Segment  of  Current  Operations 
If  a  borrower  provides  satellite  or 

cable  television  services  as  part  of  its 
normal  operations,  the  investment  in 
sateUite  or  cable  television  equipment 
shall  be  recorded  in  Accoimt  121, 
Nonutility  Property.  All  income 
associated  with  these  services  shall  be 
recorded  in  Account  417,  Revenues 
from  Nonutility  Operations,  and  the 
associated  expenses  shall  be  charged  to 
Account  417.1,  Expenses  of  NonutiUty 
Operations. 

3.  Sale  and  Installation  of  Satellite  or 
Cable  Television  Equipment 

If  a  borrower  sells  or  installs  satellite 
or  cable  television  equipment,  the 
equipment  purchased  for  resale  shall  be 
recorded  in  Accoimt  156.  Other 
Materials  and  Supplies,  until  sold.  The 
revenues  generateo  from  such  sales  or 
installations  shall  be  recorded  in 
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Account  415,  Revenues  from 
Merchandising,  Jobbing,  and  Contract 
Work,  and  the  associated  expenses  shall 
be  charged  to  Account  416,  Costs  and 
Expenses  of  Merchandising,  Jobbing, 
and  Contract  Work. 

4.  Equipment  Purchased  for  Own  Use 

If  a  borrower  purchases  satellite  or 
cable  television  equipment  for  its  own 
use,  the  investment  in  the  equipment 
shall  be  recorded  in  Account  397, 
Communication  Equipment. 

624    Pollution  Control  Bonds 

The  construction  and  installation  of 
pollution  control  facilities  are  often 
financed  by  issuing  tax  exempt 
municipal  seciirities.  The  funds 
generated  from  the  sale  of  these 
securities  are  deposited  into  an  account 
that  is  controlled  by  a  designated 
trustee.  The  funds  under  the  control  of 
the  trustee  are  usually  invested,  earning 
interest,  until  they  are  needed. 

Interest  expense  accrued  on  the 
pollution  control  bonds  during  the 
construction  period  shall  be  capitalized 
in  Account  107.  Construction  Work-in-' 
Progress.  Alter  construction  is  complete, 
all  subsequent  accruals  of  interest 
expense  snail  be  charged  to  Account 
427,  Interest  on  Long-Term  [)ebt. 

Interest  income  earned  during  the 
construction  period  shall  be  recorded  as 
a  debit  to  Account  171,  Interest  and 
Chvidends  Receivable,  and  a  credit  to 
Account  107,  Construction  Work-in- 
Progress.  Upon  notification  of  receipt  of 
the  interest  in  the  trustee  account, 
Account  221. XX,  Long-Term  Debt- 
Pollution  Control  Bonds,  shall  be 
debited  and  Account  171,  Interest  and 
Dividends  Receivable  shall  be  credited. 
Upon  completion  of  construction. 
Account  419,  Interest  and  Dividend 
Income,  shall  be  credited  for  the  amoimt 
of  interest  income  earned  during  the 
period. 

The  entries  required  to  account  for  the 
transactions  associated  with  the 
issuance  of  pollution  control  bonds  are 

as  follows: 

Dr.  221.XX.  Long-Tenn  Debt— PolIuUon 
Control  Bonds— Trustee 
-O.  Account  221  JCl,  Long-Tenn  Debt- 
Pollution  Ck)ntTol  Bonds 

To  record  the  sale  of  pollution  control  bonds. 

Dr.  107,  Construction  Work-in-Progress 
Cr.  232,  Accounts  Payable 

To  record  cocts  Incurred  in  construction  of 
pollution  cmtrol  &Kdlities. 

Dr.  131.1,  Cash— General  Punds 
Cr.  221JUC  Long-Term  Debt— Pollution 
Control  Bonda— Trustee 

To  record  the  transfer  of  funds  from  the 
trustee. 

Dr.  107,  Construction  Work-in-Progress 


Cr.  221.XX.  Long-Tenn  Debt— PoIIuUoa 
Control  Bond^Trustee 
To  record  Interest  expense  co  poUuUon 

control  bonds. 
Dr.  171,  Interest  and  Dividends  Receivable 
Cr.  107,  Construction  Work-in-Progreta 
To  record  earnings  from  investments  made 

by  the  trustee. 
Dr.  221.XX.  Long-Term  Debt— PoUuUon 
Control  Bond*— Trustee 
Cr.  171,  Interest  and  Dividends  Receivable 
To  record  receipt  of  interest  Income  by  the 

trustee  account 
Dr.  XXX,  Various  Plant  Accounts 

Cr.  107,  Construction  Work-in-Progress 
To  close  completed  construction  to  the 
primary  plant  accounts. 

625    Prepayment  of  Debt 

Many  REA  borrowen  have  decided  to 
redeem  (prepay)  their  issues  of  long- 
term  debt.  As  a  resxilt  of  this 
redemption,  the  borrower  may  incur  a 
gain  (discoimt)  or  a  loss  (penalty)  on  the 
early  extinguishment  of  debt.  The 
accounting  for  this  gain  or  loss  is 
hiehli^ted  in  this  section. 

If  debt  is  redeemed  without  refunding 
(paid  with  general  funds),  the  gain  or 
loss  incurred  shall  be  recorded  in 
Account  189,  Unamortized  Loss  on 
Reacquired  Debt,  or  Account  257, 
Unamortized  Cain  on  Reacquired  Debt, 
as  appropriate.  The  borrower  shall 
amortize  the  recorded  deferral  on  a 
monthly  basis  over  the  remaining  life  of 
the  old  debt  issue.  Amounts  so 
amortized  shall  be  charged  to  Account 
428.1.  Amortization  of  Loss  on 
Reacquired  Debt,  or  credited  to  Account 
429.1,  Amortization  of  Gain  on 
Reacquired  Debt— Credit,  as 
appropriate. 

If  the  debt  is  redeemed  with  refunding 
(refinanced],  the  gain  or  loss  incurred 
.shall  be  recorded  in  Account  189  or 
Account  257,  as  appropriate.  The 
borrower  may  elect  to  account  for  the 
deferrals  as  follows: 

1.  Write  them  off  immediately  when 
the  amotmts  are  insignificant; 

2.  Amortize  them  Ey  equal  monthly 
amounts  over  the  remaining  life  of  the 
old  debt  issue:  or 

3.  Amortize  them  by  eaual  monthly 
amounts  over  the  life  of  toe  new  debt 
issue. 

Once  an  election  has  been  made,  it 
shall  be  applied  on  a  consistent  basis. 
Regardless  of  the  option  selectcKi,  the 
amortizadon  shall  be  charged  to  either 
Account  428.1  or  429.1,  as  appropriate. 

Where  a  regulatory  authority  having 
jurisdiction  over  the  borrower 
specifically  disallows  the  rate  principle 
of  amortizing  gains  or  losses  on  the 
redemption  of  long-term  debt  without 
refunding,  and  does  not  apply  the  gain 
or  loss  to  interest  charges  in  computing 
the  borrower's  rates,  the  alternative 


method  may  be  used  to  account  for 
gains  or  losses  relating  to  the 
redemption  of  long-term  debt  with  or 
without  refunding.  The  alternative 
method  requires  that  gains  or  losses  be 
recorded  in  Account  421,  Miscellaneoiu 
Nonopenting  Income,  or  Account  426.5, 
Other  Deductions,  as  incurred.  When 
the  alternative  method  is  used,  the 
borrower  shall  include  a  footnote  to  the 
financial  statements  stating  the  reason 
for  using  this  method  and  its  treatment 
for  rate  making  piuposes. 

626    Rural  Economic  Development 
Loan  and  Grant  Program 

On  December  21, 1987,  Section  313, 
Cushion  of  Credits  Payments  Program, 
was  added  to  the  Rural  Electrification 
Act.  Section  313  establishes  a  Rural 
Economic  Development  Subaccount  and 
authorizes  the  Administrator  of  the 
Rural  Electrification  Administration  to 
provide  zero  interest  loans  or  grants  to 
RE  Act  borrowen  for  the  purpose  of 
promoting  rural  economic  development 
and  ]ob  creation  projects. 

On  February  15, 1989,  REA  published 
its  final  rule.  7  CFR  Part  1703,  Subpart 
B,  Rural  Economic  Development  Loan 
and  Grant  Program.  This  rule  outlines 
the  policies  and  procedures  relating  to 
the  zero  interest  loan  and  grant  program. 

The  accoimting  journal  entries 
required  to  record  the  transactions 
associated  with  a  Rural  Economic 
Development  Loan  are  as  follows: 
Dr.  224.17,  REA  Notes  Executed— Economic 
Development— Debit 
Q.  224.16,  Long-Term  Debt— REA 
Economic  Development  Notes  Executed 
To  record  the  contracUial  obligaUon  to  REA 

for  the  Economic  Development  Notes. 
Dr.  131.12,  Cash— General— Economic 
Development  Pimds 
Or.  224.17,  REA  Notes  Executed— 
Economic  Development— Debit 
To  record  the  receipt  of  the  economic 

development  loan  funds. 
Dr.  123,  Investmept  In  Associated 
Organizations 
or 
Dr.  124,  Other  Investments 
Cr.  131.12,  Cash— General— Economic 
Development  Funds 
To  record  the  disbursement  of  economic 

development  loan  funds  to  the  project. 
Dr.  131.1,  Cash— General  Punds 
Qr.  421,  Miscellaneous  Nonoperating 
Income 
To  record  payment  received  from  the  project 

for  loan  servicing  charges. 
Dr.  171,  Interest  and  Dividends  Receivable 

Cr.  419,  Interest  and  Dividend  Income 
To  record  the  interest  earned  on  the 
investment  of  rural  economic 
development  loan  funds.] 
Dr.  426.1,  Donations 

or 
Dr.  426.5,  Other  Deductions 
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Cr.  131.1,  Cash— G«neral  Funds 
To  racord  the  payment  of  Loterert  earned  in 
excess  of  S500.00  on  the  Investment  of 
rural  economic  development  loan  funds. 

Note:  Interest  earned  in  excess  of  S500.00 

must  be  used  for  the  rural  economic 
development  project  for  which  the  loan 
funds  wtn  reoelvad  or  returned  to  RBA. 
Dr.  131.12,  Cash— General— Economic 
Development  Funds 
Or.  123.  Investment  In  Associated 
Organizations 
or 
Cr.  124,  Other  Investments 
To  iflcord  receipt  of  the  repayment,  by  the 
project,  of  economic  development  loan 
funds. 
Dr.  224.16,  Long-Term  Debt— REA  Economic 
Development  Notes  Executed 
Cr.  131.12,  Cash— General— Economic 
Development  Funds 
To  record  the  repayment,  to  REA,  of  the 
economic  development  loan  funds. 

627    Postretiiement  Benefits 

Statement  of  Financial  Accounting 
Standards  No.  106.  Employers' 
Accoxmting  for  Postretirement  Benefits 
Other  than  Pensions  (Statement  No. 
106),  reouires  entities  to  accrue  the 
expected  cost  of  postretirement  benefits 
during  the  years  the  employee  provides 
service  to  the  entity.  Prior  to  the 
issuance  of  Statement  No.  106,  most 
entities  accounted  for  postretirement 
benefit  costs  on  a  "pay-as-you-go"  basis; 
that  is.  costs  were  recognized  when 
paid,  not  when  the  employee  provided 
service  to  the  entity  in  exchange  for  the 
benefits. 

As  defined  in  Statement  No.  106,  a 
postretirement  benefit  plan  is  a  deferred 
compensation  arrangement  in  which  an 
employer  promises  to  exchange  tutuie 
benefits  for  an  employee's  current 
services.  Postretirement  benefits 
include,  but  are  not  limited  to,  health 
care,  life  Insurance,  tuition  assistance, 
day  care,  legal  services,  and  housing 
subsidies  provided  outside  of  a  pension 
plan. 

This  statement  appUes  to  both  written 
plans  and  to  plans  whose  existence  is 
implied  firom  a  practice  of  paying 
postretirement  benefits.  An  employer's 
practice  of  providing  postretirement 
benefits  to  selected  employees  imder 
individual  contracts  with  specific  terms 
determined  on  an  employee-by- 
employee  basis  does  not  constitute  a 
postretirement  benefit  plan  under  the 
provisions  of  this  statement. 

Postretirement  benefit  plans  generally 
fall  into  three  categories:  single- 
employer  defined  benefit  plans,  multi- 
employer plans,  and  multiple-employer 
plans.  A  postretirement  benefit  plan 
may  be  either  funded  or  unfunded. 

fhe  accounting  requirements  set  forth 
in  this  interpretation  focus  on  single- 


end  multiple-employer  plans.  The 
accounting  requirements  set  fcuth  in 
Statement  No.  106  for  multiemployer 
plans  or  defined  contribution  plans 
shall  be  adopted  for  borrowers  electing 
those  types  of  plans. 

Under  the  provisions  of  Statement  No. 
106,  there  are  two  components  of  the 
postretirement  benefit  cost  the  current 
period  cost  and  the  transition 
obligation.  The  transition  obligation  is  a 
one-time  accrual  of  the  costs  resulting 
from  services  already  provided. 
Statement  No.  106  allows  the  transition 
obligation  to  be  deferred  and  amortized 
on  a  strai^t-line  basis  over  the  average 
remaining  service  period  of  the  active 
employees.  If  the  average  remaining 
service  life  of  the  employees  is  less  than 
20  years,  a  20-year  amortization  period 
may  be  used. 

Accounting  Requirements 

All  REA  borrowers  must  adopt  the 
accrual  accounting  provisions  and 
reporting  requirements  set  forth  in 
Statement  No.  106.  The  transition 
obligation  and  accrual  of  the  current 
period  cost  must  be  based  upon  an 
actuarial  study.  This  study  must  be 
updated  to  allow  the  borrower  to 
comply  with  the  measurement  date 
requirements  of  Statement  No.  106; 
however,  the  study  must,  at  a  minimum, 
be  updated  every  five  years.  The 
difference  between  the  amount  accrued 
during  the  year  and  the  amoimt  paid  on 
a  "pay-as-you-go"  basis  must  be  placed 
in  an  external,  irrevocable  tnist  to  be 
used  solely  for  postretirement  benefits. 
REA  will  not  allow  electric  borrowers  to 
account  for  postretirement  benefits  on  a 
"pay-as-you-go"  basis. 

Toe  deferral  and  amortization  of  the 
transition  obligation  does  not  require 
REA  approval  provided  that  it  compUes 
with  the  provisions  of  Statement  No. 
106.  If.  however,  a  borrower  elects  to 
expense  the  transition  obligation  in  the 
current  period  and  subsequently  defer 
this  expense  in  accordance  with 
Statement  of  Financial  Accounting 
Standards  No.  71,  Accounting  for  the 
Effects  of  Certain  Types  of  Regulation, 
the  deferral  must  be  approved  by  REA. 
In  those  states  in  which  the  commission 
will  not  allow  the  recovery  of  the 
transition  obligation  throii^  future 
rates,  the  transition  obligation  must  be 
expensed,  in  its  entirety,  in  the  year  in 
which  Statement  No.  106  is  adopted.  A 
portion  of  the  transition  obligation  may 
be  charged  to  construction  and 
retirement  activities  provided  such 
charges  are  properly  supported. 

Effective  Date  and  Implementation 

For  plans  outside  the  United  States 
and  for  defined  benefit  plans  of 


employers  that  (a)  are  nonpublic 
enterprises  and  (b)  sponsor  defined 
benefit  postretirement  plans  with  no 
more  thin  500  plan  participants  in  the 
aggregate.  Statement  No.  106  is  effective 
for  fiscal  jrears  beginning  after  December 
15, 1994.  For  all  other  plans.  Statement 
No.  106  is  effective  for  fiscal  years 
beginning  after  December  IS.  1992. 

REA  borrowers  must  comply  with  the 
implementation  dates  set  forth  in 
Statement  No.  106.  At  the  time  of  the 
adoption  of  Statement  No.  106,  rates 
must  be  in  place  sufficimt  to  recover 
the  current  period  expense  and  any 
amortization  of  the  transition  obligation. 
A  copy  of  a  board  resolution  or 
commission  order,  as  appropriate, 
indicating  that  the  transition  c^liaation 
and  current  period  expense  have  been 
included  in  the  borrower's  rates  must  be 
submitted  to  REA. 

Accounting  Journal  Entries— Transition 
Obligation 

The  journal  entries  required  to  record 
the  transition  obhgation  are  as  follows: 

1.  If  the  borrower  elects  to  expense 
the  transition  obligation  in  the  current 
period  and  there  is  no  deferral  of  costs, 
the  following  entry  shall  be  recorded: 
Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  ConstrucUon  Work-in-Progress 

Dr.  108.8,  Retirement  Work-in-Progress 
Or.  228.3,  Accumulated  Provision  for 

Pensions  and  Benefits 
To  record  the  current  period  recognition  of 

the  transition  obligation  for 

postretirement  benefits. 

Note:  A  portion  of  the  transition  obligaUon 
may  be  charged  to  construction  and 
retirement  activities  prtnided  such  charges 
are  properly  supported. 

If  the  borrower  elects  to  fund  the 
transaction  obUgation,  the  following 
entry  shall  be  recorded: 
Dr.  228.3X,  Accumulated  Provision  for 
Pensions  and  Benefits — Funded 
Cr.  131.1.  Cash— General 
To  record  the  funding  of  the  transition 
obligation  in  an  Irrevocable  external 
trust 

Note:  If  the  transition  obligaUon  is 
expensed,  in  iu  entirety,  at  the  time  of  the 
adoption  of  Statement  No.  106.  It  is  assumed 
that  no  {Kution  of  the  transition  obligation 
was  recovered  through  rates;  therefore,  no 
portion  is  required  to  be  funded. 

This  entry  should  be  made  only  if  the 
borrower  elects  to  volimtarily  fund  this 
obligation. 

2.  If  the  borrower  elects  to  defer  and 
amortize  the  transition  obligation  in 
accordance  with  the  provisions  of 
Statement  No.  71,  the  following  entry 
shall  be  recorded: 

Dr.  182.3,  Other  Regulatory  AsseU 
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Cr.  228.3.  Accumulaled  Provision  for 
Pensions  and  Benefits 
To  record  the  deferral  of  the  transition 
obligation  under  the  provisions  of 
Statement  No.  71. 
Dr.  926.  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8.  Retirement  Work-in-Progress 
Cr.  182.3,  Other  Regulatory  Assets 
Cr.  186.  Miscellaneous  Deferred  Debits 
To  record  the  amortization  of  postretirement 
benefits  expenses  as  they  are  recovered 
through  rates  in  accordance  with 
Statement  No.  71. 

3.  The  deferral  and  amortization  of 
the  transition  obligation  under  the 
provisions  of  Statement  No.  106  is 
considered  to  be  an  ol.' balance  sheet 
item.  If.  therefore,  the  borrower  elects  to 
defer  and  amortize  the  transition 
obligation  on  a  straight-line  basis  over 
the  average  remaining  service  period  of 
the  active  employees  or  20  years  in 
accordance  with  Statement  No.  106.  no 
entry  is  required.  Instead,  the  transition 


obligation  is  recognized  as  a  component 
of  postretirement  benefit  cost  as  it  is 
amortized.  It  should  be  noted,  however, 
that  the  amount  of  the  unamortized 
transition  obligation  must  be  disclosed 
in  the  notes  to  the  financial  statements. 

Accounting  Journal  Entries — Current 
Period  Expense 

1.  The  current  period  postretirement 
expense  should  be  recorded  by  the 
following  entry: 

Dr.  926,  Employee  Pensions  and  Benefits 
Dr.  107,  Construction  Work-in-Progress 
Dr.  108.8,  Retirement  Work-in-Progress 
Cr.  228.3,  Accumulated  Provision  for 
Pensions  and  Benefits 
To  record  current  period  postretirement 

benefit  expense. 
Dr.  228.3X.  Accumulated  Provision  for 
Pensions  and  Benefits— Funded 
Cr.  131.1,  Cash— General 
To  record  cash  payments  on  a  "pay-as-you- 
go"  basis  for  postretirement  benefits. 
Dr.  228.3X.  Accumulated  Provision  for 
Pensions  and  Benefits — Funded 


Cr.  131.1,  Cash— General 
To  record  the  funding  of  the  difference 

l)etween  the  amount  accrued  for  current 
period  postretirement  lienefit  expense 
and  the  amount  paid  on  a  "pay-as-you- 
go"  basis. 

§§1767.42—1767.45    [Reserved] 

Subpart  C— Depreciation  Rates  and 
Procedures    [Reserved] 

§§1767.4^-1767.65    [Reserved] 

Subpart  D— Preseration  of  Records 
[Reserved] 

§§1767.66—1767.85    [Reserved] 
Dated:  October  1,1993. 
Bob  J.  Nash, 

Undersecretary,  Small  Community  and  Rural 

Development. 

(PR  Doc  93-26827  Filed  11-9-93;  8:45  am) 

BILUNO  CODE  3410-1S-F 
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November  10,  1993 


Part  IV 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Indian  Gaming;  Fort  Mojave  Indian  Tribe 
and  State  of  Arizona  Gaming  Compact; 
Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Fort  Mojave  Indian 
TritM  and  State  of  Arizona 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUKttlARY:  Pursuant  to  25  U.S.C.  §  2710. 
of  the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L.  100-497).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  Fort  Mojave 
Indian  Tribe  and  State  of  Arizona 
Gaming  Compact  of  1993,  which  was 
enacted  on  August  26, 1993. 


DATES:  This  action  is  effective  upon  date 

of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Director.  Indian  Gaming 

Management  Staff,  Bureau  of  Indian 

Affairs.  Washington.  DC  20240;  (202) 

219-4066. 

Dated:  October  22. 1993. 
Ada  E  Deer, 

Assistant  Secretary-Indian  Affairs. 
[FR  Doc.  93-27782  Filed  11-9-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  San  Carlos  Apache 
Tribe  and  State  of  Arizona  Gaming 
Compact 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACnON:  Notice  of  approved  Tribal-State 
Compact. 


SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary- 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  San  Carlos 
Apache  Tribe  and  the  State  of  Arizona 
Gaming  Compact  of  1993.  which  was 
enacted  on  August  11, 1993. 


DATES:  This  action  is  effective 
November  10. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  October  25. 1993. 
W.W.  Babby, 

Acting  Assistant  Secretary-Indian  Affairs. 
IFR  Doc.  93-27781  Filed  11-9-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Kootenai  Tribe  of 
Idaho  and  State  of  Idaho  Gaming 
Compact 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L.  100-497).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Kootenai 
Tribe  of  Idaho  and  the  State  of  Idaho 
Gaming  Compact  of  1993,  which  was 
executed  on  September  8, 1993. 


DATES:  This  action  is  effective 
November  10. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-^066. 

Dated:  October  29. 1993. 
W.W.  Babby. 

Acting  Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  93-27675  Filed  11-9-93;  8:45  ami 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12879  of  November  8,  1993 

Order  of  Succession  of  OfiGcers  To  Act  as  Secretary  of  the 
Navy 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  3347  of  title  5, 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Succession  to  the  Authority  of  the  Secretary  of  the  Navy,  (a) 
In  the  event  of  the  death,  permanent  disability,  or  resignation  of  the  Secretary 
of  the  Navy,  the  incumbents  holding  the  positions  designated  below,  in 
the  o'der  indicated,  shall  act  for  and  exercise  the  powers  of  the  Secretary 
of  the  Navy: 

(1)  The  Under  Secretary  of  the  Navy. 

(2)  The  Assistant  Secretaries  and  General  Counsel  of  the  Navy, 
in  the  order  fixed  by  their  length  of  services  as  permanent  appointees 
in  such  positions. 

(3)  The  Chief  of  Naval  Operations. 

(4)  The  Commandant  of  the  Marine  Corps. 

(b)  In  the  event  of  the  temporary  absence  or  temporary  disability  of  the 
Secretary  of  the  Navy,  the  incumbents  holding  the  Department  of  the  Navy 
positions  designated  in  paragraph  (a)  of  this  section,  in  the  order  indicated, 
shall  act  for  and  exercise  the  powers  of  the  Secretary  of  the  Navy. 

(1)  In  these  instances,  the  designation  of  an  Acting  Secretary  of 
the  Navy  appUes  only  for  the  duration  of  the  Secretary's  absence 
or  disabiUty,  and  does  not  affect  the  authority  of  the  Secretary 
to  resume  the  powers  of  his  office  upon  his  return. 

(2)  In  the  event  that  the  Secretary  of  the  Navy  is  merely  absent 
from  this  position,  the  Secretary  of  the  Navy  may  continue  to  exer- 
cise the  powers  and  fulfill  the  duties  of  his  office  during  his  absence, 
notwithstanding  the  provisions  of  this  order. 

(c)  Precedence  among  those  officers  designated  in  paragraph  (a)  of  this 
section  who  have  the  same  date  of  appointment  shall  be  determined  by 
the  Secretary  of  the  Navy  at  the  time  that  such  appointments  are  made. 

(d)  Notwithstanding  paragraph  (a)  and  (b)  of  this  section,  an  officer  shall 
not  act  for  or  exercise  the  powers  of  the  Secretary  of  the  Navy  under 
this  order  if  that  officer  serves  only  in  an  acting  capacity  in  the  position 
that  would  otherwise  entitle  him  to  do  so. 
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Sec.  2.  Temporary  Nature  of  Succession.  Succession  to  act  for  and  exercise 
the  powers  of  the  Secretary  of  the  Navy  pursuant  to  this  order  shall  be 
on  a  temporary  or  interim  basis  and  shall  not  have  the  effect  of  vacating 
the  statutory  appointment  held  by  the  successor. 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

rot:        Any  panon  who  uses  the  Federal  Regiitar  and  Code  of  Federal 
Regulations. 

WHO:       The  OfRce  of  the  Federal  Regiatar. 
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1.  The  ragulatoiy  procata,  with  a  focus  on  the  Federal  Register 
systam  and  the  public's  role  in  the  developmwit  of 
regulations. 

3.  The  celatianahip  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  neceasary  to 
tasMrch  Federal  agency  regulations  which  directly  affect  them. 
There  wrill  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


NEW  YORK,  NY 

November  23,  0:00  am — 12:00  pm 

National  Archives — ^Northeast 
Region,  201  Varick  Street,  12th  Floor. 


New  York,  NY 
RESERVATIONS:   1-800-347-1997 


WASHINGTON,  DC 
(two  briefings) 
WHEN:  November  30  at  0:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW.  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 

RESERVATIONS:   203h523-4538 
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Florida,  59931 
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Cattle  from  Mexico;  identification  requirements.  59963 
Ports  designation — 
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See  National  Foundation  on  the  Arts  and  the  Humanities 
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NOTICES 
Pollution: 
MARPOL  73/78  Annex  I;  pollution  prevention 

requirements;  amendment  of  oil  discharge  criteria 

60080 

Commarca  Dapartmant 

See  Export  Administration  Bureau  ^ 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

RULES 

Federal  claims  collection;  Federal  tax  refund  offset,  59946 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  59985,  59986 

Committaa  for  tf>a  Impiamantation  of  Taxtila  Agraamanta 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Oman,  59994 

Customs  Sarvica 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 
Hanehrink,  Richard,  60083 

Dafansa  Dapartmant 

See  Army  Department 
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Agency  information  collection  activities  under  OMB 

review.  59995 
Committees;  establishment,  renewal,  termination,  etc.: 
Investigative  Capability  of  DOD  Advisory  Board.  60007 

Drug  Enforcement  Administration 
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Applications,  hearings,  determinations,  etc.: 
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attestations  by  facilities;  list,  60064 
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Employment  Standarda  Adminiatration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
60061 

Energy  Department 

See  Federal  Enorvy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy  Etepartment 
NOTlCEa 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Oak  Ridge,  TN,  60011 
Inventions  available  for  license,  60012 

Engraving  and  Printing  Bureeu 

Pm>POSED  RUl£S 

United  States  currency  and  other  securities:  distinctive 
paper,  59973 

Envtronmentai  Protection  Agency 

PROPOSED  RULES 
Hazardous  waste: 
Land  disposal  restrictions — 
Newly  identified  and  listed  hazardous  wastes  and  soil, 
59976 
NOTICES 
Air  programs: 
Clean  Air  Act — 
Marine  vessel  loading  operations;  listing,  60021 
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Comment  availability,  60022 
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Equal  Employment  Opportunity  Commiaalon 

NOTKES 
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review,  60023 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 

ASB  Traders,  Inc..  59986 

Pietkiewicz,  Andrew.  59985 
Meetings: 

Computer  Systems  Technical  Advisory  Committee.  59986 

Federal  Aviation  Adminiatration 

RULES 

Airworthiness  directives: 

Aerospatiale,  59936 

Airbus  Industrie,  59940 

British  Aerospace,  59937 

Fokker,  59941 

Israel  Aircraft  Industries,  Ltd.,  59942 

McDonnell  Douglas,  59939 

Schweizer  Aircraft  Corp.  et  al.,  59944 
Restricted  areas,  59945 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus  Industrie,  59965 

Bell,  59967 

Fokker,  S9%8 
NOTKCS 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  60081 

Informal  airspace  meetings — 
Texas:  correction,  60082 


Federal  Communicationa  Commiaalon 

PROPOSED  RULES 
Radio  services,  special: 
Private  land  mobile  services — 
Cordless  telephones;  additional  operation  frequencies, 
59977 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  60023.  60024 

Federal  Election  Commiaalon 

NOTICES 

Meetings;  Sunshine  Act,  60085 

Federal  Energy  Regulatory  Commiaalon 

PROPOSED  RULES 
Natural  Gas  Policy  Act: 

Electronic  Bulletin  Boards  Standards;  informal 
confierence,  59972 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

New  England  Power  Co.  et  al.,  60013 
Environmental  statements;  availability,  etc.: 

Public  Service  Co.  of— 
New  Hampshire,  60014 
Nattiral  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al..  60015 
Applications,  bearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp..  60019 

Equitrans,  Inc.,  60018 

National  Fuel  Gas  Supply  Corp.,  60017 

Transcontinental  Gas  Pipe  Line  Corp..  60017 

Federal  Highway  Adminiatration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Dare  Cotmty,  NC  60082 

Federal  Houalng  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Item  processing  services;  pricing.  59935 

Federal  Law  Enforcement  Training  Cantor 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Center  for  State  and  Local  Law  Enforcement 
Training  Advisory  Committee,  60083 

Federal  Mine  Safety  and  Healtl>  Review  Commiaalon 

NOTICES 

Meetings;  Simshine  Act,  60085 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  60085 

Applications,  hearings,  determinations,  etc.: 

BanPonce  Corp.  et  al.,  60024 

Edgemark  Financial  Corp.,  60025 

Mylander,  George  A.,  et  al.,  60025 

Norwest  Corp.,  60025 

Federal  Trade  Commleaion 

NOTICES 

Prohibited  trade  practices: 
Redmond  Products,  Inc.,  et  al..  60035 
Textron  Inc.,  60026 
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Financial  Managamant  Sarvica 
See  Fiscal  Service 

Racal  Sarvica 

PROPOSED  RULES 

Book-entry  Treasury  bonds,  notes,  and  bills  held  in 
Treasury/Reserve  Automated  Debt  Entry  System 
(TRADES) 
Withdrawn,  59972 

Fish  and  Wildlife  Sarvica 

•    PROPOSED  RULES 

Endangered  and  threatened  species: 
Colorado  River  endangered  fishes;  razorback  sucker,  etc.; 
critical  habitat,  59979 
Importation,  exportation,  and  transportation  of  wildlife: 
Designated  port  status — 
Boston,  MA,  59978 
NoncES 
Endangered  and  threatened  species  permit  applications, 

60050 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  60051 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sterile  sometribove  zinc  suspension,  59946 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Sodium  citrate  as  anticoagulant  in  fresh  blood  of 
livestock;  increased  level,  59934 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Custer  National  Forest,  MT,  59983 

Geological  Survey 

NOTICES 
Meetings: 
National  Water-Quality  Assessment  Advisory  Council, 
60051 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  f*revention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Public  Health  Service 

See  Social  Seairity  Administration 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
State  plan  amendments,  reconsideration;  hearings — 
Pennsylvania,  60039 

Health  Resources  and  Services  Adminlatratlon 
See  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Maternal  and  child  health  commu  ity  integrated  service 
systems  set-aside  program,  60040 


Haaringa  and  Appaaia  Offlca,  Energy  Department 

NOTICCS 

Petroleum  violation  escrow  funds;  excess  determination, 
60018 

Housing  and  Urban  Daveiopmant  DapartmanI 

PROPOSED  RWXS 

Community  fadlilies: 

Community  development  block  grant  sanctions,  60088 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  60045 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  60043 
Organization,  functions,  and  autnority  delegations: 
Regional  offices,  etc.;  order  of  succession — 
Fort  Worth.  60047 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  60043 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

International  Trade  Adminlatratlon 

NOTICES 

Antidumping; 
Large  power  transformers  from — 

France,  59987 
Sweaters  wholly  or  in  chief  weight  of  man-made  fiber 
from — 
Korea  et  al.,  59987 
Countervailing  duties: 
Ferrochrome  from — 

South  Africa,  59988 
Grain-oriented  electrical  steel  from — 
Italy,  59990 
Scope  rulings;  list,  59991 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Southern  Pacific  Transportation  Co.  et  al.,  60053 
Railroad  operation,  acquisition,  construction,  etc.: 

Indiana  &  Ohio  Railroad  Co.,  Inc.,  60053 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

RULES 

Immigration: 

Unfair  immigration-related  employment  practices; 
technical  amendments,  59947 
PROPOSED  RULES 
Immigration: 

Deportation  proceedings;  alien  entrepreneurs;  conditional 
permanent  residence,  59953 

NOTICES 

Pollution  control;  consent  judgments: 

Alderman  Dow  Iron  &  Metal  Co.,  Inc.,  et  al.,  60054 

Crown  Cork  &  Seal  Co.,  Inc.  et  al.,  60054 

Western  Mobile  New  Mexico,  Inc.,  60055 
Privacy  Act: 

Systems  of  records.  60055 
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Labor  Depertmenl 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

NOTICCS 

Agency  information  collection  activities  under  OMB 
review,  60063 

Land  Managamant  Bureau 

NOTKES 

Closure  of  public  lands: 

New  Mexico,  60048 
Environmental  statements:  availability,  etc.: 

Papago  Indian  Reservation,  AZ,  60048 
Management  framework  plans,  etc.: 

Oregon,  60049 
Realty  actions;  sales,  leases,  etc.: 

Caiifomia;  correcticm,  60050 

Wyoming:  correction,  60049 

IMna  Safety  and  Haalttt  Federal  Review  Commlealon 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minority  Buelnesc  Development  Agency 

NOTICCS 

Business  development  center  program  applications: 
North  Carolina,  59992 

National  Foundation  on  the  Arte  and  the  Humanittee 

NOTICCS 

Grants  and  cooperative  agreements:  availability,  etc.: 
General  operating  support  program,  etc.,  60066 

National  Oceanic  and  Atmoepheric  Adminietratlon 

PROPOSED  RUC£8 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish.  59980 

National  Park  Service 

NOTICCS 

Concession  contract  negotiations: 

Gateway  National  Recreation  Area,  NY  and  NJ,  60052 
Environmental  statements;  availability,  etc.: 

Crater  Lake  National  Park,  OR,  60052 

National  Science  Foundation 

NOTICCS 
Meetings: 
Biological  Sciences  Advisory  Committee,  60068 
Biological  Sciences  Special  Emphasis  Panel,  60069 
Cross-Disciplinary  Activities  Special  Emphasis  Panel, 

60069 
Design  and  Manufacturing  Systems  Special  Emphasis 

Panel.  60069,  60070 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  60068 
Geosciences  Special  Emphasis  Panel.  60070.  60071 
Neuroscience  Advisory  Panel,  60068,  60071 
Polar  Programs  Special  Emphasis  Panel.  60071  . 
Social,  Behavioral  and  Economic  Sciences  Advisory 

Committee.  60071 
Undergraduate  Education  Special  Emphasis  Panel.  60068, 

60072 
Meetings;  Sunshine  Act,  60085 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  60069 


Nuclear  Regulatory  Commlealon 

PNOPOSEO  RULES 

Plants  and  materials:  physical  protection: 
Malevolent  use  of  vehicles  at  nuclear  power  plants 
Correction.  59965 

NOTICCS 

Applications,  hearings,  determinations,  eh:.: 
Georgia  Power  Co.  et  al.,  60072 
Northeast  Nuclear  Energy  Co.,  60072 

PulHIc  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

NOTWCS 

Agency  information  collection  activities  under  OMB 
review,  60041 

Rallrced  Retirement  Board 

NOTICCS 

Agency  information  collection  activities  under  OMB 
review,  60075 

Reclamation  Bureau 

NOTICCS 

Agency  information  collection  activities  under  OMB 
review,  60053 

Reaolution  Trust  Corporation 

NOTICCS 

Coastal  Barrier  Improvement  Act;  property  availability: 
Wyemoor/Harbor  Point  and  Buckeystown/Dudrow,  MD, 
60075 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  60086 

Self-regulatory  organizations;  proposed  rule  changes: 
Midwest  Clearing  Corp.,  60076 
National  Securities  Clearing  Corp..  60077 
New  York  Stock  Exchange,  Inc.,  60078 

Small  Busineaa  Adminietratlon 

NOTICCS 

Disaster  loan  areas: 
Caiifomia,  60079 

Social  Security  Administrstlon 

NOTICCS 

Agency  information  collection  activities  under  OMB 

review,  60041 
Privacy  Act: 

Computer  matching  programs,  60042 
Social  seciuity  acquiescence  rulings: 
Schisler  v.  Sullivan;  medical  evidence  provided  by 
treating  sources;  rescission,  60042 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Traneportatlon  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

Treaaury  Department 

See  Customs  Service 
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See  Engraving  and  Printing  Bureau 

See  Federal  Law  Enforcement  Training  Center 

See  Fiscal  Service 

NOTICES 

Agency  information  collection  activities  \mder  0MB 
review,  60082,  60083 


Partm 

Department  of  Education.  60096 


RaadM-Aids 

Additional  information,  including  a  Bst  of  public  laws, 
telephone  nxunbers.  and  finding  aids,  spears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Separate  Parte  In  Thia  laaue 


PartH 


Department  of  Housing  and  Urban  Development,  60088 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  senrice  for  Pabhc  Law 
numbers  and  Fadmal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV93-905-3-IFR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Relaxation 
of  the  Minimum  Size  Requirement  for 
Red  Seedless  Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Iiterim  final  rule  with  request 
for  comments. 

SUMMARY:  Thi.s  action  relaxes  the 
minimum  size  requirement  for  domestic 
shipments  of  Florida  red  seedless 
grapefruit  to  3-5/16  inches  in  diameter 
(size  56)  through  November  6, 1994. 
Unless  relaxed,  the  minimum  size 
would  increase  under  current 
requirements  to  3-9/16  inches  in 
diameter  (size  48)  on  November  8.  1993. 
This  action  will  enable  handlers  to 
continue  to  ship  size  56  red  seedless 
grapefruit  for  the  entire  1993-94  season. 
This  action  is  based  on  this  season's 
current  and  prospective  crop  and 
market  conditions,  and  the  maturity  and 
flavor  levels  of  red  seedless  grapefruit. 
DATES:  This  interim  final  rule  becomes 
effective  November  8. 1993.  Comments 
which  are  received  by  December  13, 
1993,  will  be  considered  prior  to 
issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  slibmit  written  comments 
concerning  this  rule  to:  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 


page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456;  telephone:  202-720- 
5331:  or  William  G.  Pimental.  Southeast 
Marketing  Field  Office.  USDA/ AMS, 
P.O.  Box  2276.  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Marketing 
Order  No.  905  (7  CFR  part  905) 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  i.T  Florida,  hereinafter  referred  to 
as  the  Older.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  Act. 

This  rule  is  being  issued  in 
conformance  with  Executive  Order 
12866,  and  it  has  been  determined  that 
it  is  not  a  "significant  regulatory 
action". 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  This  interim  final 
rule  is  not  intended  to  have  retroactive 
effect.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  confiict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 


Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  11,000 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

The  Citrus  Administrative  Committee 
(committee)  met  September  28,  1993. 
and  unanimously  recommended  that  the 
minimum  size  requirement  for  domestic 
shipments  of  fresh  red  seedless 
grapefruit  be  relaxed.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
citrus  fruit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetingis. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Section  905.306  (7  CFR  905.306) 
specifies  minimum  grade  and  size 
requirements  for  different  varieties  of 
fresh  Florida  grapefruit.  Such     ' 
requirements  for  domestic  shipments 
are  specified  in  §  905.306  in  Table  I  of 
paragraph  (a),  and  for  export  shipments 
in  Table  II  of  paragraph  (b).  Export 


59932      Federal  Register  /  Vol.  58.  No.  217  /  Friday.  November  12.  1993  /  Rules  and  Regulations 


requirements  are  not  changed  by  this 
rule. 

This  action  relaxes  ihe  minimum  size 
requirement  for  domestic  .shipments  of 
Florida  red  seedless  grapefruit  to  3Vi« 
inches  in  diameter  (size  56)  through 
November  6. 1994.  Unless  relaxed,  the 
minimum  size  would  increase  under 
current  requirements  to  S'Vjb  inches  in 
diameter  (size  48)  on  November  8. 1993. 
This  action  will  enable  handlers  to 
continue  to  ship  size  56  red  seedless 
gnpehuH  for  the  entire  1993-94  season. 

The  committee  reports  that  it  expects 
that  the  fresh  market  demand  will  be 
sufficient  to  permit  the  shipment  of  size 
56  red  seedless  grapefruit  grown  in 
Florida  during  the  entire  1993-94 
season.  The  committee  also  expects  that 
the  overall  external  quality  of  the  fruit 
will  be  good.  The  committee  also 
expects  that  more  Florida  red  seedless 
grapefruit  will  be  shipped  fresh  this 
season  than  last  season. 

This  action  is  designed  to  enable 
Florida  grapefruit  shippers  to  continue 
shipping  size  56  red  seedless  grapefruit 
to  the  domestic  market  consistent  with 
current  and  anticipated  strong  demand 
in  those  markets  during  the  entire  1993- 
94  season,  and  to  maximize  shipments 
to  fresh  market  channels.  This  action  is 
based  on  the  committee's  assessment  of 
the  maturity,  flavor  level,  and  size 
composition  of  this  season's  Florida  red 
seedless  grapefruit  crop.  The  Florida 
seedless  grapefruit  shipping  season 
normally  begins  in  September  and 
continues  until  the  following  July. 

Minimum  size  requirements  are 
designed  to  provide  fresh  markets  with 
fruit  of  acceptable  size  and  maturity, 
thereby  maintaining  consumer 
confidence  in  fresh  Florida  grape^it. 
This  helps  create  buyer  confidence  and 
contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 


producers,  packers,  and  consumers,  and 
is  expected  to  increase  returns  to 
Florida  grapefruit  growers. 

Under  the  order  for  Florida  citrus, 
handlers  may  ship  up  to  15  standard 
packed  cartons  (12  bushels)  of  fruit  per 
day,  and  up  to  2  standard  packed 
cartons  of  fruit  per  day  in  gift  packages 
which  are  individually  addressed  and 
not  for  resale,  under  exemption 
provisions.  Fruit  shipped  for  animal 
feed  is  also  exempt  under  specific 
conditions.  In  addition,  fruit  shipped  to 
commercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements. 

This  action  reflects  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  relax  the  minimum  size 
requirement  for  red  seedless  grapefruit 
as  specified.  The  Department's  view  is 
that  this  action  will  have  a  beneficial 
impact  on  producers  and  handlers, 
since  it  will  permit  Florida  graf)efruit 
handlers  to  make  available  those  sizes  of 
fruit  needed  to  meet  consumer  needs 
consistent  with  this  season's  crop  and 
market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  relaxation  set  forth  below 
will  tend  to  effectuate  the  declared 
policy  of  the  Ad. 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 

Table  I 


good  cause  exists  for  not  postponing  the 
effetlive  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes  the 
minimum  size  requirement  currently  in 
effect  for  red  seedless  grapefniit  grown 
in  Florida;  (2)  Florida  grapefruit 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
committee  at  a  public  meeting  and  they 
will  need  no  additional  time  to  comply 
with  the  relaxed  size  requirement;  (3) 
shipment  of  the  1993-94  season  Florida 
red  seedless  grapefruit  crop  is  expected 
to  be  well  underway  by  November  8, 
1993;  and  (4)  the  rule  provides  a  30-day 
comment  period,  and  any  comments 
received  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements.  Tangelos.  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES.  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  905.306  is  amended  by 
revising  the  entries  in  Table  1  of 
paragraph  (a)  fo«."seedless.  red 
grapefruit"  to  read  as  follows: 

Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

§005.306    Orange,  Grapefruit,  Tangerine, 
and  Tangeto  Regulation. 

(a)*   •   • 


Variety 
(1) 


Regulation  period 
(2) 


Mintmum  Grade 
(3) 


Mirnmum  di- 
ameter 
(inctws) 


Grapefruit 
Seedless,  red 


1 1/08«3-1  l/oem „ Inproved  No.  2  External  U.S.  No. 

On  and  after  1 1/07/94  Improved  No.  2  External  U.S.  No. 


1  Internal  3V^• 

1  internal  3Vis 
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Dated:  November  4, 1993. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-27573  Filed  11-10-93;  8:45  am) 
BILUNG  CODE  341(M)2-P 

7  CFR  Part  944 

[Docket  No.  FV93-944-2-IFR] 

Fruits;  Import  Regulations  (Grapefruit); 
Relaxation  of  Grapefruit  Import 
Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  relaxes 
minimum  size  requirements  for  red 
seedless  grapefruit  imported  into  the 
United  States  to  SVib  inches  in  diameter 
(size  56).  This  action  is  needed  so  that 
imported  red  seedless  grapefruit  meet 
the  same  minimum  size  requirements  as 
those  being  made  effective  for  red 
seedless  grapefruit  grown  in  Florida, 
consistent  with  section  8e  of  the 
amended  Agricultural  Marketing 
Agreement  Act  of  1937. 
EFFECTIVE  DATE:  This  interim  final  rule 
becomes  effective  November  8. 1993. 
Comments  which  are  received  by 
December  13, 1993,  will  be  considered 
prior  to  issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  Three  copies 
of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5331;  or  William  G.  Pimental,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276.  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
section  Be  (7  U.S.C.  608e-l)  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 


Section  8e  of  the  Act  provides  that 
whenever  specified  commodities, 
including  grapefruit,  are  regulated 
under  a  Federal  marketing  order, 
imports  of  these  commodities  into  the 
United  States  are  prohibited  unless  they 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodities.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulate  the  same 
commodity  produced  in  different  areas 
of  the  United  States,  the  Secretary  shall 
determine  which  area  the  imported 
commodity  is  in  most  direct 
competition  with  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity.  The  Secretary  has 
determined  that  grapefhjit  imported 
into  the  United  States  are  in  most  direct 
competition  with  grapefruit  grown  in 
Florida  regulated  under  Marketing 
Order  No.  905.  and  has  found  that  the 
minimum  grade  and  size  requirements 
for  imported  grapefruit  should  be  the 
same  as  those  established  for  grapefruit 
under  Marketing  Order  No.  905. 

This  rule  is  being  issued  in 
conformance  with  Executive  Order 
12866,  and  it  has  been  determined  that 
it  is  not  a  "significant  regulatory 
action". 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientatior  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
this  action  should  also  have  small  entity 
orientation,  and  impact  on  both  small 
and  large  business  entities  in  a  manner 


comparable  to  rules  issued  under  such 
marketing  orders.  There  are  about  25 
importers  of  grapefruit.  Small 
agricultural  service  firms,  which 
includes  importers,  have  been  defined 
by  the  Small  Business  Administration 
(13  CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  A 
majority  of  these  importers  may  be 
classified  as  small  entities. 

Minimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  States  are  currently  in 
effect  under  §944.106  (7  CFR  944.106), 
as  reinstated  on  July  26, 1993  (58  FR 
39428,  July  23, 1993).  This  action 
relaxes  the  minimum  size  requirements 
for  imported  red  seedless  grapefruit  to 
3yi6  inches  in  diameter  (size  56)  for  the 
period  November  8, 1993,  through 
November  6, 1994,  to  reflect  the  same 
relaxation  being  made  under  a  separate 
rulemaking  action  for  grapefruit  grown 
in  Florida.  The  minimum  grade  and  size 
requirements  for  Florida  grapefruit  are 
specified  in  §  905.306  (7  CFR  905.306) 
under  Marketing  Order  No.  905. 

In  accordance  with  section  8e  of  the 
Act.  the  USTR  has  concurred  with  the 
issuance  of  this  interim  final  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  interim  final  rule  reflects  the 
Department's  appraisal  of  the  need  to 
relax  the  grapefruit  import 
requirements,  as  hereinafter  set  forth,  to 
efTectuate  the  declared  {xtlicy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  The  grapefruit  import 
requirements  should  be  relaxed  as  soon 
as  possible,  so  that  imported  grapefruit 
meet  the  same  minimum  size 
requirements  as  are  being  applied  to 
domestic  shipments  of  Florida 
grapefruit,  as  provided  under  section  8e 
of  the  Act;  and  (2)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
any  comments  received  will  be 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Fart  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifruit. 
Limes.  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  944  is  amended  as 
follows: 


59934 


Federal  Register  /  Vol.  58.  No.  217  /  Friday.  November  12.  1993  /  Rules  and  Regulations 


PART  944— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 


2.  Section  944.106  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

§944.106    GrapefruH  Import  regulation. 

(a)  Pursuant  to  section  8e  (7  U.S.C. 
608e-l)  of  the  Agricultural  Marketing 


Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  Part  944— Fruits: 
Import  Regulations,  the  importation  into 
the  United  States  of  any  grapefruit  is 
prohibited  unless  such  grapefruit  meet 
the  following  minimum  grade  and  size 
requirements  for  each  specified 
grapefruit  classification: 


Grapefruit  classification 


Seeded  

Seedtess,  red 


Seedless,  except  red 


Regulation  period 


On  and  after  07/26/93 

11/08/93-11/06/94  

On  and  after  11/07/94 
On  and  after  07/26/93 


Minimum  grade 


U.S.  No.  1   „.... 

Improved  No.  2  External  U.S.  No.  1  Internal 
Improved  No.  2  External  U.S.  No.  1  Internal 
Improved  Ho.  2  External  U.S.  No.  1  Intemd 


Minimum  di- 
ameter 
(inches) 


3 '^16 

3  Vie 
3^1. 


Dated:  November  4. 1993 
Robert  C  Keeney. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  93-27757  Filed  11-10-93;  8:45  am) 

MJJNO  COM  341»-e3-^ 

Food  Safety  and  Inspection  Service 

9  CFR  Part  318 

[Docket  No.  88-01 6F] 
RIN  0583-AA76 

Increased  Level  of  Sodium  Citrate  as 
an  Anticoagulant  In  Fresh  Blood  of 
Livestock 

ACEtlCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACnOM:  Final  rule. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  chart  of  approved  substances  in  its 
regulations  to  increase  the  maximum 
use  level  of  sodium  citrate  as  an 
anticoagulant  in  fresh  blood  of  livestock 
from  0.2  percent  to  0.5  percent. 
Additionally,  the  permitted  level  of 
sodium  citrate  is  clarified  to  indicate 
that  it  is  a  percent  based  on  the  ingoing 
weight  of  the  product.  This  rule  is  in 
response  to  a  petition  submitted  by 
American  Meat  Protein  Corporation. 
EFFECTIVE  DATE:  December  13. 1993. 
FOR  FURTHER  WFORMATION  CONTACT: 
Charles  Edwards.  Director.  Product 
Assessment  Division.  Regulatory 
Programs.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  EX:  20250.  (202)  254-2565. 

SUPPt.EMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator.  FSIS.  has 
determined  that  this  final  rule  is  not  a 
major  rule  under  Executive  Order 
12291.  It  will  not  result  in  an  annual 


effect  on  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-hosed 
enterprises  to  compete  with  foreign 
based  enterprises  in  export  or  domestic 
markets. 

Executive  Order  12776 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  imder  the 
Federal  Meat  Inspection  Act  (FMIA) 
from  imposing  any  marking,  labeling, 
packaging  or  ingredient  requirements  on 
federally  inspected  meat  products  that 
are  in  addition  to,  or  different  than, 
those  imposed  under  the  FMIA.  States 
and  local  jurisdictions  may.  however, 
exercise  concurrent  jurisdiction  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat 
products  that  are  misbranded  or 
adulterated  under  the  FMIA.  or.  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
FMIA,  States  that  maintain  meat 
inspection  programs  must  impose 
requirements  on  State  inspected 
products  and  establishmejjts  that  are  at 
least  equal  to  those  required  under  the 
FMIA.  These  States  may.  however, 
impose  more  stringent  requirements  on 
such  State  ins(>ected  products  and 
establishments. 

This  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule.  However,  the  administrative 
procedures  specified  in  9  CFR  306.5 


must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  FMIA. 

Effect  DO  Small  Entities 

The  Administrator.  FSIS.  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  This  final  rule 
permits  an  increased  use  level  of 
sodium  citrate  as  an  anticoagulant  in 
fresh  blood  of  livestock.  The  addition  of 
sodium  citrate  at  the  0.5  percent  level 
facilitates  the  cleaning  and  sanitizing  of 
equipment,  and  more  efficient 
separation  of  red  blood  cells  from 
plasma.  The  use  of  sodiiun  citrate  in 
this  manner  is  optional  to 
manufacturers,  both  large  and  small. 
This  final  rule  imposes  no  new 
requirements  on  industry.  Decisions  by 
individual  manufacturers  on  whether  to 
use  sodium  citrate  as  an  anticoagulant 
in  fresh  blood  of  livestock  at  the  0.5 
percent  level  will  be  based  on  their 
conclusions  that  the  benefits  would 
outweigh  any  implementation  costs. 

Background 

American  Meat  Protein  Corporation 
Petition 

FSIS  was  petitioned  by  American 
Meat  Protein  Corporation.  Ames.  Iowa, 
to  increase  the  maximum  use  level  of 
sodium  citrate  as  an  anticoagulant  in 
fresh  blood  to  0.5  percent.  The  Federal 
meat  inspection  regulations  currently 
permit  the  use  of  sodium  citrate  for  this 
purpose  at  a  level  of  0.2  percent  (9  CFR 
318.7(c)(4)). 

At  the  0.2  percent  level,  according  to 
the  petitioner,  whole  blood  still  has  a 
tendency  to  coagulate  in  the  holding 
tank  and  in  the  collection  buckets.  In 
addition,  the  blood  component 
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separator  becomes  clogged  due  lo  the 
coagulation  of  fresh  blood. 

Data  submit  (d  by  the  petitioner 
showed  that  these  problems  were 
resolved  when  the  level  of  sodium 
citrate  was  increased  to  0..'i  percent. 
Such  data  also  indicated  that  use  of  the 
higher  level  of  sodium  citrate  at  0.5 
percent  resulted  in  the  blood  pidsma 
being  separated  from  the  red  hlood  cells 
more  efficiently. 

Ciimmt  Regulations 

Sodium  citrate  is  listed  in  21  CFR 
182.1751  as  a  substance  generally 
recognized  as  safe  (GRAS)  when  used  in 
accordance  with  good  manufacturing 
practices.  Sodium  citrate,  along  with 
citric  acid,  is  listed  in  9  CFR  318.7(c)(4) 
as  an  anticoagulant  to  prevent  clotting 
of  fresh  blood  of  livestock  at  0.2  percent 
with  or  without  water.  The  Food  and 
Drug  Administration  (FDA)  determined, 
in  an  October  1988  letter,  that  the 
increase  in  the  level  of  use  for  sodium 
citrate  as  an  anticoagulant  in  fresh  blood 
of  livestock  to  0.5  percent  is  consistent 
with  its  regulations.!  When  water  is 
used  to  make  a  solution  of  sodium 
citrate  added  to  blood,  not  more  than  2 
parts  water  to  1  part  sodium  citrate  may 
be  used.  However,  the  regulations  do 
not  specify  whether  the  0.2  percent 
level  is  based  on  weight  or  on  volume. 


Proposed  Rule 

On  October  18.  1991.  FSIS  published 
a  propo.sed  rule  in  the  Federal  Register 
(56  FR  52218)  to  increase  the  use  of 
sodium  citrate  as  an  anticoagulant  in 
fresh  blood  of  livestock  from  0.2  percent 
to  0.5  percent.  Also,  in  order  to  reflect 
FSIS  policy  and  industry  practice,  the 
Agency  proposed  to  clarify  that  the  use 
level  of  sodium  citrate  was  based  on  the 
ingoing  weight  of  the  product. 

FSIS  also  proposed  to  revise  the 
manner  in  which  the  entry  for  citric 
acid  is  presented  in  the  chart  of 
substances  in  9  CFR  318.7(c)(4).  In  the 
chart,  under  the  Class  of  substance 
'•Anticoagulants."  citric  acid  is  listed 
with  sodium  citrate.  Due  to  the 
increased  use  level  of  sodium  citrate, 
citric  acid  will  no  longer  be  listed  with 
sodium  citrate,  but  will  be  listed  as  a 
separate  entry. 

In  addition,  the  proposed  rule 
requested  comments  on  how  many 
manufacturers  might  choose  to  use 
sodium  citrate  as  an  anticoagulant  in 
fresh  blood  of  livestock,  as  well  as  data 
on  the  economic  impact  of  the  propo.sed 
change. 

Discussion  of  Comments 

FSIS  received  only  one  comment  in 
response  to  the  proposed  rule.  The 
comment  from  the  American  Veterinary 
Medical  Association,  representing  more 
than  52.000  veterinarians,  expressed 
support  for  the  proposed  rule.  The 


commenter  stated  that  sodium  citrate 
will  not  affect  the  wholesomeness  of  the 
product  and  will  enable  more  efficient 
cleaning  of  the  production  equipment. 
The  commenter  also  believes  that  more 
efficient  cieaning  will  reduce  the 
possibility  of  contamination  of  product 
and  reduce  production  costs. 

List  of  Subjects  in  9  CFR  Part  318 

Food  additives.  Meat  inspection. 
Final  Rule 

For  the  reasons  discussed  in  the 
preamble.  FSIS  is  adopting  the  proposed 
rule  as  published.  Accordingly.  FSIS  is 
amending  9  CFR  part  318  of  the  Federal 
meat  inspection  regulations  to  read  as 
follows: 

PART  318— ENTRY  WTO  OFFICIAL 
ESTABLISHMENTS:  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.SC  450. 1901-1906:  21 
U.S.Q  601-695:  7  CFR  2.17.  2.55. 

2.  In  the  chart  in  §  318.7(c)(4).  the 
Class  of  substance  "Anticoagulants"  is 
revised  to  read  as  follows: 

§  31 8.7    Approval  of  sutMtances  for  use  In 
ttte  preparation  of  products. 
•         •         •         •        • 

(c)*   •   • 
(4)*   •   • 


Class  of  sub- 
stance 


Sut>stance 


Purpose 


Products 


Amount 


Anb-coagulants '.. 


Citric  acid 

Sodium  citrate 


To  prevent  clot- 
ting. 

do 


Fresh  b!ood  of 
livestock. 


xio.. 


0.2  percent  with  or  without  water.  When  Water  is  used  to  make  a 
solution  of  citnc  aod  added  to  bkjod  of  trvestock.  not  more  than 
2  parts  of  water  to  1  part  of  citric  acid  shal  be  used. 

Not  to  exceed  0.5  percent  based  on  the  ingoing  weight  of  the 
product  When  water  is  used  to  make  a  solution  of  sortum  cit- 
rate added  to  bkxxj  of  livestock,  not  more  thar>  2  parts  of  water 
to  1  part  of  sodium  citrate  shal  be  used. 


Done  at  Washington.  DC.  on:  November  4. 
1993. 

Patricia  Jensen, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

(FR  Doc.  93-27764  Filed  11-10-93.  8:45  am] 
BIUJNO  CODE  3410-O«t« 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  943 

[No.  83-81] 

Pricing  of  Services 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Final  rule. 


SUMMARY:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  is  amending  a 
regulation  transferred  to  it  by  the  former 
Federal  Home  Loan  Bank  Board  ("Bank 
Board")  regarding  the  pricing  of  item 


processing  services  by  the  Federal  Home 
Loan  Banks  ("Banks")  by  deleting  an 
unnecessary  provision  and  changing  the 
name  of  an  office  to  more  accurately 
reflect  the  structure  of  the  Finance 
Board. 

EFFECTIVE  DATE:  November  12.  1993. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Edwin  J.  Avila.  Financial  Analyst.  (202) 
408-2871:  Thomas  D.  Sheehan. 
Assistant  Director.  (202)  408-2870. 
District  Banks  Directorate;  or  Bruce  W. 
McDougal.  Attorney-Advisor,  (202)  408- 
2505.  Office  of  Legal  and  External 
Affairs — Legal  Division;  Federal 


■  A  copy  of  FDA's  letter  is  available,  without 
charge,  from  the  FSIS  Hearing  Clerk. 
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Housing  Finance  Board,  1777  F  StreRt, 
N\V..  Washington.  DC  20006. 

SUPPtEMENTARY  INFORMATION: 

A.  General 

The  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
Public  Law  101-73, 103  Stat.  183 
(August  9, 1989)  C'FIRREA")  abolished 
the  Bank  Board  and  established  the 
Finance  Board  as  the  agency  responsible 
for  overseeing  the  Banks.  Regulations 
issued  by  the  Bank  Board  concerning 
the  Bank  System  were  contained  in  title 
12  CFR  parts  521-35.  Regulations 
governing  the  pricing  of  item  processing 
services  were. found  at  12  CFR  part  534. 
Section  402(h)  of  FIRREA  preserves 
Bank  Board  regulations  concerning  the 
Bank  System  unless  terminated  or 
superseded  by  regulations  adopted  by 
the  Finance  Board. 

On  September  5, 1989,  the  Finance 
Board  established  12  CFR  chapter  IX 
and  redesignated  its  regulations  into 
this  chapter.  54  FR  36,757  (September  5, 
1989).  At  that  time  the  Finance  Board 
merely  redesignated  part  534  as  part  943 
and  noted  that  nomenclature  and  other 
technical  amendments  would  be  made 
at  a  later  date.  The  Finance  Board  is 
hereby  today  deleting  a  provision  of 
§  943.6  that  no  longer  has  any  effect, 
and  amending  §  943.6  to  change 
references  therein  from  a  Bank  Board 
office  to  the  appropriate  Finance  Board 
office. 

When  the  Bank  Board  first  established 
regulations  for  the  pricing  of  item 
processing  services  in  part  534  on 
September  18. 1980,  the  Bank  Board 
included  an  initial  requirement  that  the 
Banks  were  to  recover  the  capitalized 
start-up  costs  for  these  services  within 
five  years.  45  FR  64161  (1980).  This 
requirement,  currently  in  §  943.6(b)(3) 
of  the  Board's  regulations,  states  that 
'■[alll  costs  must  be  fully  recovered 
within  a  period  not  exceeding  five 
years.  The  prices  charged  for  collection, 
processing,  and  settlement  services 
must  yield  at  least  a  competitive  rate  or 
[sic]  return  within  a  period  not 
exceeding  five  years  after  offering  such 
services." 

For  those  Banks  that  have  chosen  to 
provide  item  processing  services  to  their 
customers,  the  operations  are  now  a 
mature  business  with  start  up  costs 
absorbed  and  normal  income  flows 
established.  Consequently,  with  regard 
to  those  Banks,  §  943.6(b)(3)  is  of  no 
effect.  If  any  other  Banks  were  to  choose 
to  enter,  or  re-enter,  the  business  of 
providing  item  processing  services,  the 
Finance  Board  would  prefer  to  consider 
such  requests  on  a  case-by-case  basis, 
and  establish  the  terms  and  conditions 


under  which  such  a  venture  would  be 
authorized,  including  the  amount  of 
time  that  would  be  allowed  for 
recapture  of  capitalization  costs. 
Therefore,  §  943.6(b)(3)  is  hereby 
deleted. 

Section  943.6(c)  currently  provides 
that  "Itlhe  Director  of  the  Office  of 
District  Banks  or  his/her  designee,  with 
the  concurrence  of  the  Director  of  the 
Office  of  Policy  and  Economic  Research 
or  his/her  designee,  shall  *  *  *  on 
behalf  of  the  Board,  (i)  review  the  cost 
of  capital  adjustment  factor  and  (ii) 
review  and  approve  prices  for  services 
authorized  in  this  part  *  *  ""With  the 
enactment  of  FIRREA,  the  Districi  Banks 
Directorate  of  the  Finance  Board 
replaced  the  Office  of  District  Banks  of 
the  Bank  Board  as  the  office  with  the 
responsibility  for  overseeing  the  Banks' 
compliance  with  part  943.  In  addition, 
the  Finance  Board  believes  that  the 
concurrence  of  the  Director  of  the  Office 
of  Policy  and  Economic  Research,  now 
the  Office  of  Policy  and  Research,  is  no 
longer  required.  Therefore,  the  first 
clause  of  §  943.6(c)  is  hereby  amended 
to  reflect  these  changes. 

B.  Administrative  Procedure  Act 

This  rulemaking  simply  deletes  an 
existing  provision  of  §  943.6  of  the 
Finance  Board  regulations  that  is 
unnece.ssary,  and  changes  the  titles  of 
certain  persons  in  order  to  reflect  the 
current  structure  of  the  Finance  Board. 
As  a  result,  the  Finance  Board  hereby 
finds  that  notice  and  public  comment  is 
unnecessary  for  the  public  interest. 
Therefore,  for  good  cause  shown  under 
5  U.S.C.  553(b)(B),  this  rule  is  exempt 
from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act,  as  well  as  fi-om  the  30- 
day  delay  in  the  effective  date  pursuant 
to  5  U.S.C.  553(d)(3). 

C  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et.  seq.)  do  not  apply. 

List  of  Subjects  in  12  CFR  Pari  943 

Federal  home  loan  banks. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  amends  chapter 
IX,  title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

PART  943— COLLECTION, 
SETTLEMENT,  AND  PROCESSING  OF 
PAYMENT  INSTRUMENTS 

1.  The  authority  citation  for  part  943 
continues  to  read  as  follows: 


Authority:  Sec.  10.  47  Stat.  733,  as 
amended  (12  U.S.C.  1430);  Sec.  11.  47  Stat. 
732,  as  amended  (12  U.S.Q  1431). 

2.  In  §943.6.  paragraph  (b)(3)  is 
removed  and  paragraph  (c)  is  amended 
by  revising  the  first  sentence  to  read  as 
follows: 

§  943.6  Prtclng  of  Mrvices. 

*         *         •         •        • 

(c)  Review  and  publication.  The 
Director  of  the  District  Banks  Directorate 
or  his/her  designee  shall  from  time  to 
time  and  at  least  annually,  on  behalf  of 
the  Board,  review  the  cost  of  capital 
adjustment  factor  and  review  and 
approve  prices  for  services  authorized 
in  this  part,  in  accordance  with  the 
principles  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section.  •   •  * 

By  the  Federal  Housing  Finance  Buard. 

Dated:  Octot)er  27,  1993. 
Daniel  F.  Evans,  Jr.. 
Chairman. 

jFR  Doc.  93-27422  Filed  11-10-93;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  93-NM-64-AD;  Amendment 
39-8719;  AD  93-21-05] 

Alrworttiiness  Directives;  Aerospatiale 
Model  ATR42-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42-200  and  -300  series  airplanes, 
that  requires  modification  of  the 
autopilot  disengagement  wiring.  This 
amendment  is  prompted  by  reports  that 
flight  crews  attempted  to  use  the  pitch 
trim  control  while  the  autopilot  was 
engaged,  which  caused  the  autopilot  to 
move  the  elevator  control  in  the 
opposite  direction  of  trim  movement. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  a  severe  out-of-trim 
condition,  which  could  lead  to  reduced 
controllability  of  the  airplane. 
DATES:  Effective  December  13.  1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13.  1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
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from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse.  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Aerospatiale  Model 
ATR42-200  and  -300  series  airplanes 
was  published  in  the  Federal  Register 
on  June  23. 1993  (58  FR  34009).  That 
action  proposed  to  require  modification 
of  the  autopilot  disengagement  wiring. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  126  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  The  FAA  has  been  advised  that  all 
126  affected  airplanes  have  been 
modified  in  accordance  with  the 
requirements  of  this  AD.  Therefore, 
currently,  this  AD  action  imposes  no 
additional  economic  burden  on  any  U.S. 
operator. 

However,  should  an  unmodified 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufacturer  to 
the  operators  at  no  cost.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$220  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  tiie  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-21-05  Aerospatiale:  Amendment  39- 
8719.  Docket  93-NM-54-AD. 

Applicability:  Model  ATR42-200  and  -300 
series  airplanes,  serial  numbers  3  through 
179  inclusive:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  severe  out-of-trim  condition, 
which  could  lead  to  reduced  controliability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  autopilot 
disengagement  wiring  located  at  shelf  82VU, 
in  accordance  with  Aerospatiale  Service 
Bulletin  ATR42-22-0012,  dated  April  2, 
1990;  or  Revision  1,  dated  October  12, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  apfMtJved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  end  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-22-0012,  dated  April  2, 
1990;  or  Aerospatiale  Service  Bulletin 
ATR42-22-0012,  Revision  1.  dated  October 
12, 1992.  Revision  1  of  Aerospatiale  Service 
Bulletin  ATR42-22-0012  contains  the 
following  list  of  effective  pages: 


Page  num- 
ber 

Revision  level 

shown  on 

page 

Date  shown  00 
page 

1-4.  7-8  ... 
5-6 

1  .._ 

Ongina)  

Oct  12.  1992. 
Apr.  2,  1990. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Aerospatiale.  316 
Route  de  Bayonne,  31060  Toulouse. 
Cedex  03,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC 

(e)  This  amendment  becomes  effective 
on  December  13. 1993. 

Issued  in  Renton,  Washington,  on  October 
20, 1993. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  93-26252  Filed  11-10-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-NM-11-AD;  Amendment 
39-8721;  AD  93-21-07] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes,  that 
requires  a  functional  test  to  ensure 
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proper  operation  of  the  "LIFT  SPOILER 
UNLOCKED"  indication  system,  and 
replacement  of  any  lift  spoiler  jack 
spindle  that  fails  the  functional  test. 
This  amendment  is  prompted  by  a 
report  that  lift  spoiler  jack  spindles  were 
manufactured  with  excess  cadmium 
plating,  which  may  cause  the  spindles 
to  stick.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
"UFT  SPOILER  UNLOCKED" 
indication  system. 
DATES:  Effective  December  13. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AVRO  International  Aerospace. 
Incorporated,  22111  Pacific  Boulevard. 
Sterling,  Virginia  20166.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Land  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes  was 
published  in  the  Federal  Register  on 
July  8, 1993  (58  FR  36627).  That  action 
proposed  to  require  a  functional  test  to 
ensure  proper  operation  of  the  "UFT 
SPOILER  UNLOCKED"  indication 
system,  and  replacement  of  any  lift 
spoiler  jack  spindle  that  fails  the 
functional  test. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  45  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 


average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $12,375,  or  $275  per 
airplane.  This  total  cost  figure  assumes 
that  no  oi)erator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-21-07  British  Aerospace:  Amendment 
39-8721.  Docket  93-NM-ll-AD. 
Applicability:  Model  BAe  146  series 
airplanes  equipped  with  a  lift  spoiler  jack, 
part  number  P308-^5-0002  or  P308-45- 
0102;  certificated  in  any  category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  "LIFT  SPOILER 
UNLOCKED"  indication  system,  accomplish 
the  following: 

(a)  At  the  next  scheduled  maintenance 
inspection  of  the  lift  spoiler  configuration 
warning  microswitches.  but  no  later  than  15 
months  after  the  effective  date  of  this  AD, 
perform  a  functional  test  of  the  lift  spoiler 
configuration  warning  microswitches  in 
accordance  with  British  Aerospace  BAe  146 
Inspection  Service  Bulletin  S.B.27-137. 
dated  November  17, 1992. 

(1)  If  all  of  the  configuration  microswitches 
operate  properly,  prior  to  further  flight,  no 
further  action  is  required  by  this  AD. 
However,  entries  in  the  airplane  maintenance 
records  that  are  to  be  transferred  with  the 
airplane  must  indicate  the  serial  number  of 
each  affected  lift  spoiler  jack. 

(2)  If  any  configuration  microswitch  fails  to 
operate  properly,  prior  to  further  flight, 
replace  the  lift  spoiler  jack  spindle  with  a 
jack  on  which  the  actions  described  in  the 
service  bulletin  have  been  accomplished. 
Entries  in  the  airplane  maintenance  records 
that  are  to  be  transferred  with  the  airplane 
must  indicate  the  serial  number  of  each 
affected  lift  spoiler  jack. 

(b)  As  of  the  eff^ective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  lift 
spoiler  jack  on  which  the  actions  described 
in  British  Aerospace  BAe  146  Inspection 
Service  Bulletin  S.B.27-137,  dated  November 
17. 1992,  have  not  been  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  test  shall  be  done  in  accordance 
with  British  Aeros(>ace  BAe  146  Inspection 
Service  Bulletin  S.B.27-137.  dated  November 
17, 1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AVRO  International  Aerospace. 
Incorporated.  22111  Pacific  Boulevard. 
Steriing.  Virginia  20166.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
December  13. 1993. 
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Issued  in  Renton.  Washington,  on  Oclol»er 
25. 1993. 

Darrali  M.  Pederson. 

Acting  Manager.  Transport  Airpla(%. 
Directorate.  Aircraft  Certipaition  Senice. 
|FR  D(ic.  93-26648  Filed  11-15-93:  8:45  am| 
Buxmc  cooc  ««io-i»-p 


14CFRPart39 

[Docket  No.  93-NM-66-nAD;  Amendment 
3»-8722;  AD  93-21-08] 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC-6-70  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTJON:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-8-70  series 
airplanes,  that  requires  inspections  to 
detect  cracking  in  the  front  spar  pylon 
support  attach  fittings  on  the  number  2 
and  number  3  engines,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  cracking  in  the  pylon 
support  fittings  of  the  front  spar  on  the 
number  2  and  number  3  engines.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  pylon-to-wing  main  load 
path. 

DATES:  Effective  December  13. 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
P.O.  Box  1771,  Long  Beach.  California 
90846-1771.  Attention:  Business  Unit 
Manager.  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
California  90806-2425;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Lee.  Aerospace  Engineer,  Airframe 
Branch.  ANM-122L.  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach.  California 


90806-2425;  telephone  (310) 988-5325; 
fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-6-70  series 
airplanes  was  published  in  the  Federal 
Register  on  August  9. 1993  (58  FR 
42261).  That  action  proposed  to  require 
inspections  to  detect  cracking  in  the 
front  spar  pylon  support  attach  fittings 
on  the  number  2  and  number  3  engines, 
and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  57  Model 
DC-8-70  series  airplanes  of  the  affected 
design  in  the  worldwide  Heet.  The  FAA 
estimates  that  37  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

If  the  wing  leading  edge  of  an  affected 
airplane  must  be  removed  in  order  to 
perform  the  required  inspections,  it  will 
take  approximately  252  work  hours  per 
airplane  to  accomplish  each  inspection, 
at  an  average  labor  rate  of  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  is 
operators  who  need  to  remove  the  wing 
leading  edge  on  an  airplane  is  estimated 
to  be  $13,860  per  airplane  per 
inspection  cycle. 

If  lower  access  doors  have  been 
installed  on  the  wing  leading  edge  of  an 
affected  airplane,  thereby  eliminating 
the  need  to  remove  the  wing  leading 
edge  in  order  to  perform  the  required 
inspections,  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
each  inspection,  at  an  average  labor  rate 
of  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  who  do  not  need  to 
remove  the  wing  leading  edge  on  an 
airplane  is  estimated  to  be  $330  per 
airplane  per  inspection  cycle. 

The  number  of  required  work  hours 
for  each  requirement  of  this  AD.  as 
indicated  above,  is  presented  as  if  the 
accomplishment  of  those  actions  were 
to  be  conducted  as  "stand  alone" 
actions.  However,  in  actual  practice, 
these  actions  for  the  most  part  will  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  ins{>ections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  will  be  minimal 


in  many  instances.  Additionally,  any 
costs  associated  with  special  airplane 
scheduling  will  be  minimal. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-21-08  McDoaneil  Douglas:  Amendment 
39-8722.  Docket  93-NM-66-AD. 

Applicability:  Model  DC-8-72.  -72F.  -73. 
and  -73F  series  airplanes,  as  listed  in 
McDonnell  Douglas  DC-8-70  Alert  Service 
Bulletin  A57-99.  dated  December  10. 1992. 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 
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To  prevent  reduced  structural  integrity  of 
the  pyk)n-to-wing  main  load  path, 
accomplish  the  following: 

(a)  Perform  an  eddy  current  inspection  of 
the  front  spar  pylon  support  fittirtgs  (part 
numbers  57530S4-501  and  -502)  on  the 
number  2  and  number  3  engines,  in 
accordance  with  McDonnell  Douglas  DC-A- 
70  Alert  Service  Bulletin  A57-99,  dated 
December  10, 1992,  and  at  the  time  specified 
in  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  Thereafter,  repeat  this  inspection 
at  intervals  not  to  exceed  720  landings. 

(1)  For  the  number  2  engine:  Prior  to  the 
accumulation  of  4,000  landings  since 
installation  of  that  engine,  or  within  6 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  unless  accomplished 
previously  within  the  last  720  landings  prior 
to  the  effective  date  of  this  AD. 

(2)  For  the  number  3  engine:  Prior  to  the 
accumulation  of  4.000  landings  since 
installation  of  that  engine,  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  unless  accomplished 
previously  within  the  last  720  landings  prior 
to  the  effcictive  date  of  this  AD. 

(b)  If  any  crack  is  found,  prior  to  further 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  After  repair, 
continue  to  repeat  the  inspection  at  intervals 
not  to  exceed  720  landings,  in  accordance 
with  McDonnell  Douglas  DC-»-70  Alert 
Service  Bulletin  A57-99,  dated  December  10. 
1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  ACX).  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
l^rincipal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  th« 
Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-A- 
70  Alert  Service  Bulletin  A57-99,  dated 
December  10. 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  fiait  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  P.O.  Box  1771.  Long  Beach. 
California  90846-1771.  Attention:  Business 
Unit  Manager.  Technical  Publications — 
Technical  Administrative  Support,  C1-L5B. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  CertificatioD  Office,  3229 
East  Spring  Street,  Long  Beach.  California 
90806-2425:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC 


(f)  This  amendment  becomes  effective  on 
December  13. 1993. 

Issued  in  Renton.  Washington,  on  October 
25, 1993. 

Darrell  M.  Pcdcrson, 
Acting  Manager.  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-26647  Filed  11-10-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  Na  93-NM-62-AD;  Ameftdimnt 
3»-8723;  AD  9»-21-09] 

Airworthiness  Directives;  Airbus  Model 
A320-111  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-111  series  airplanes,  that  requires 
repetitive  inspections  to  detect  breakage 
of  the  rivet  heads  at  a  certain  skin-to- 
frame  junction  of  the  fuselage  and 
replacement  of  discrepant  rivets.  This 
amendment  also  requires  a  terminating 
replacement  of  the  currently  installed 
rivets  with  high-strength  bolts  that 
eliminates  the  need  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  test  reports  of  fatigue- 
related  damage  found  on  the  rivet  heads 
at  a  certain  skin-to-frame  function  of  the 
fuselage.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of 
structural  integrity  of  the  fuselage. 
DATES:  Effective  December  13.  1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13. 1993. 

ADDRESSES:  The  service  Information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Cktcket, 
1601  Lind  Avenue  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATKIN  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUr>PLEMENTARY  MFORMATICN:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A320-1>1  series  airplanes  was 
published  in  the  Federal  Register  on 
July  2. 1993  (58  FR  35899).  That  action 
proposed  to  require  repetitive  external 
detailed  visual  inspections  to  detect 
breakage  of  the  rivet  heads  at  the 
junction  between  frame  15  and  the  skin 
on  the  left  and  right  side,  between  stops 
3  and  7.  The  action  also  proposed  to 
require  eventual  replacement  of  the 
currently  installed  rivets  with  high- 
strength  bolts;  when  accomplished,  this 
replacement  would  terminate  the  need 
for  the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Currently,  there  are  no  Airbus 
Industrie  Model  A320-111  series 
airplanes  on  the  U.S.  Register  that  are 
affected  by  this  rule.  However,  should 
an  affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  will  take  approximately  17  work 
hours  per  airplane  to  accomplish  the 
required  actions,  at  an  average  labor  rate 
of  $55  per  work  hour.  Required  parts 
will  cost  approximately  $1,404  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  is  estimated 
to  be  $2,339  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatCHy  action"  under 
Executive  Order  12866;  (2)  is  no!  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Prfx:edures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
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of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOAESSES. 

List  ofSubfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-21-09  Airbus  Industrie:  Amendment  39- 
8723.  t)ocket  93-NM-62-AD. 

Applkxibility.  Model  A320-111  series 
airplanes,  serial  numbers  005  through  012 
inclusive,  on  which  Modification  20774,  as 
described  in  Airbus  Industrie  Service 
Bulletin  A320-53-1004.  Revision  1.  dated 
luly  30. 1992,  has  not  been  accomplished;    > 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  structural  integrity  of  the 
fuselage,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
landings,  or  within  the  next  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
6,000  landings,  perform  an  external  detailed 
visual  inspection  to  detect  breakage  of  the 
rivet  headis  at  the  junction  between  frame  15 
and  the  skin  on  the  left  and  right  side, 
between  stops  3  and  7.  In  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-53- 
1069,  dated  August  17,  1991. 

(1)  If  no  l>reakage  is  detected  on  any  rivet 
head:  Prior  to  the  accumulation  of  22,000 
total  landings,  or  within  180  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  nsplace  all  of  the  currently  installed 
rivets  with  new  or  serviceable  high-strength 
titanium  Hilite  bolts  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-53- 
1004,  Revision  1,  dated  July  30, 1992.  as 
revised  by  Change  Notice  I.A.,  dated  October 
12,1992. 

(2)  If  breakage  is  detected  on  fewer  than  2 
rivet  heads  on  each  side:  Within  the  next  100 
landings  after  discovery  of  breakage,  replace 
all  of  the  currently  installed  rivets  with  new 
or  serviceable  high-strength  titanium  Hilite 
bolts  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A320-53-1004.  Revision  1. 
dated  |uly  30, 1992,  as  revised  by  Change 
Notice  l.A.  dated  October  12, 1992. 


(3)  If  breakage  is  detected  on  2  or  more 
rivet  heads  on  either  side:  Prior  to  further 
flight,  replace  all  of  the  ciurently  installed 
rivets  with  new  or  ser  iceable  high-strength 
titanium  Hilite  bolts  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-53- 
1004.  Revision  1,  dated  July  30, 1992.  as 
revised  by  Change  Notice  I.A..  dated  October 
12,1992. 

(b)  Replacement  of  all  of  the  currently 
installed  rivets  with  new  or  serviceable  high- 
strength  titanium  Hilite  bolts  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A320- 
53-1004,  Revision  1,  dated  July  30, 1992.  as 
revised  by  Change  Notice  I.A.,  dated  October 
12, 1992,  constitutes  terminating  action  for 
the  repetitive  inspection  requirements  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
SUnUardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A320-53-1069.  dated 
August  17. 1991;  Airtnis  Industrie  Service 
Bulletin  A320-53-1004,  Revision  1.  dated 
July  30. 1992;  and  Service  Bulletin  Change 
Notice  I.A..  dated  October  12, 1992.  for 
Airbus  Industrie  Service  Bulletin  A320-53- 
1004.  Revision  1,  dated  July  30, 1992. 
Revision  1  of  Airbus  Industrie  Service 
Bulletin  A320-53-10O4  contains  the 
following  list  of  effective  pages: 


Page  No. 


1-4,6-8 
5.9-11  .. 


Revision 

level  stx)wn 

on  page 


1 

Original 


Date  shown  on 
page 


July  30.  1992. 
April  5,  1989. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie.  1 
Rond  Point  Maurice  Bellonte.  31707 
Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washin^'on.  DC. 

(f)  This  amendment  becomes  effective 
on  December  13, 1993. 


Issued  in  Renton,  Washington,  on  October 
25, 1993. 

DamU  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-26649  Filed  11-10-93;  8;45  am] 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9:M<M-83-A0:  Amendment 
39-8725;  AO  93-21-1  tj 

Airworthiness  Directives;  Fokker 
Model  F27  Series  Airplanes,  Excluding 
Model  F27  Mk  050  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  FokJcer  Model  F27 
series  airplanes,  that  requires  the 
replacement  of  the  brake  control  valve 
actuating  levers  %vith  improved  units. 
This  amendment  is  prompted  by  reports 
of  levers  that  fractured  during  operation 
of  the  brake  system.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  brake  control 
valve  actuating  levers,  which  could  lead 
to  loss  of  the  primary  brakes,  differential 
braking,  and  anti-skid. 
DATES:  Effective  December  13, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199 
North  Fairfax  Street.  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Dulin,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  RegulaUons  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F27 
series  airplanes  was  published  in  the 
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Federal  Register  on  July  23. 1993  (58  PR 
39474).  That  action  proposed  to  require 
replacement  of  the  brake  control  valve 
actuating  levers  with  improved  units. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  55  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  32 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$800  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$140,800,  or  $2,560  per  airplane. 

This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

the  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-21-11  Fokker  Amendment  39-8725. 
Docket  93-NM-83-AD. 

Applicability:  Model  F2 7  series  airplanes, 
excluding  Model  F27  Mark  050  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  brake  control  valve  actuating  levers, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  or  prior  to  the  accumulation 
of  2,000  flight  hours  after  the  effective  date 
of  this  AD,  whichever  occurs  first,  replace 
the  brake  control  valve  actuating  levers  in 
accordance  with  Fokker  Service  Bulletin 
F27/32-161,  Revision  1.  dated  June  14. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
F27/32-161,  Revision  1.  dated  June  14. 1991, 
which  contains  the  following  list  of  effective 
pages: 


Page  No. 

Revision 

level  shown 

on  page 

Date  shown  on 
page 

1-2 

1 

Original 

June  14, 1991. 
June  5,  1989. 

3-7 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Foderal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Aircraft  USA, 
Inc.,  1199  North  Fairfax  Street, 


Alexandria,  Virginia  22314.  Copies  may 
be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective 
on  December  13, 1993. 

Issued  in  Renton.  Washington,  on  October 
26. 1993. 

John  I.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  93-26753  Filed  11-10-93;  8:45  ami 

BILUMQ  COOE  4«10-19-P 


14  CFR  Part  39 

[Docket  No.  93-NM-a6-AD;  Amendment 
39-8720;  AD  93-21-06] 

Airworthiness  Directives;  Israel 
Aircraft  Industries  (lAI),  Ltd.,  Model 
1125  Westwind  Astra  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  LAI,  Ltd.,  Model 
1125  Westwind  Astra  series  airplanes, 
that  currently  requires  repetitive  visual 
inspections  to  detect  cracks  in  the  outer 
lugs  of  the  horizontal  stabilizer  hinge 
fittings,  and  replacement  of  any  cracked 
fittings.  This  amendment  requires 
shortening  the  interval  for  the  required 
repetitive  inspections  and  requires  the 
installation  of  a  terminating 
modification.  This  amendment  is 

[irompted  by  reports  of  broken  outer 
ugs  found  in  the  horizontal  stabilizer 
hinge  splice  fitting.  The  actions 
specified  by  this  AD  are  intended  to 
detect  cracking  in  the  outer  lugs  in  a 
timely  manner  in  order  to  prevent 
reduced  structural  integrity  of  the 
horizontal  stabilizer  assembly. 
DATES:  Effective  December  13, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Astra  Jet  Corporation,  Technical 
Publications,  77  McCullough  Drive, 
suite  11.  New  Castle,  Delaware  19720. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotle.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
16"!  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056:  telephone 
(206)  227-2792:  fax  (206)  227-1320. 
SUPPLEKIENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
92-12-07.  Amendment  39-8268  (57  FR 
28603.  June  26.  1992).  which  is 
applicable  to  certain  Israel  Aircraft 
Industries  (lAI).  Ltd.,  Model  1 125 
Westwind  Astra  series  airplanes,  was 
published  in  the  Federal  Register  on 
luly  21.  1993  (58  FR  38985).  The  atiion 
proposed  to  supersede  AD  92-12-07  to 
reduce  the  interval  required  for 
repetitive  visual  inspections  of  the  outer 
lugs  of  the  horizontal  stabilizer  hinge 
fittings  from  the  currently  required  200 
hours  time-in-ser\'ice  to  100  hours  time- 
in-service. 

Additionally,  the  action  proposed  to 
require  the  replacement  of  aluminum 
horizontal  stabilizer  aft  spar  splice 
fittings  with  titanium  splice  fittings 
within  one  year  after  the  effective  date 
of  the  final  rule. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  36  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  200 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$20,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,116,000,  or  $31,000  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Proc-edures  (44 
FR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8268  (57  FR 
28603,  June  26,  1992),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  3»-8720.  to  read  as  follows: 

93-21-06  Israel  Aircraft  Industries,  Ltd.: 

Amendment  39-8720.  Docket  93-NM- 
96- AD.  Supersedes  AD  92-12-07, 
Amendment  39-8268. 

Applicability:  Model  1125  Westwind  Astra 
series  airplanes  on  which  horizontal 
stabilizer  aft  spar  splice  fitting,  part  number 
453005-509.  has  not  been  installed, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  horizontal  stabilizer  assembly, 
accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in- 
service  after  July  31. 1992  (the  effective  date 
of  AD  92-12-07.  amendment  39-8268). 
unless  previously  accomplished  within  the 
last  150  hours  time-in-service  prior  to  )uly 
31. 1992.  perform  a  visual  inspection  of  the 
horizontal  stabilizer  hinge  fitting  to  detect 
cracks  in  the  outer  lug  root  radius  and  fore 
and  aft  surfaces,  and  around  the  hinge  pin 
head  and  nut  of  the  lugs,  in  accordance  with 
Astra  Service  Bulletin  1125-55-017. 
Revision  1.  dated  April  24,  1^1. 

(1)  If  no  cracks  are  found  during  this 
inspection,  repeat  the  inspection  at  intervals 
not  to  exceed  200  hours  time-in-service  until 


the  inspection  required  by  paragraph  (b)  is 
accomplished. 

(2)  If  any  crack  is  found  during  this 
inspection,  prior  to  further  flight,  replace  the 
hinge  fitting  in  accordance  with  Astra 
Service  Bulletin  1125-55-017.  Revision  1. 
dated  April  24. 1991.  After  replacement, 
repeat  the  visual  inspection  required  by  this 
paragraph  at  intervals  not  to  exceed  200 
hours  time-in-service  until  the  inspection 
required  by  paragraph  (b)  is  accomplished. 

(b)  Within  25  hours  time-in-service  after 
the  effective  date  of  this  AD.  unless 
previously  accomplished  within  the  last  75 
hours  time-in-service,  perform  a  visual 
inspection  of  the  horizontal  stabilizer  hinge 
fitting,  including  the  horizontal  stabilizer  aft 
spar  splice  fitting,  part  number  453005-503 
(aluminum),  to  detect  cracks  in  the  outer  lug 
root  radius  and  fore  and  aft  surfaces,  and 
around  the  hinge  pin  head  and  nut  of  the 
lugs,  in  accordance  with  the 
Accomplishment  Instructions  of  lAI  Service 
Bulletin  1125-55-017.  Revision  1.  dated 
April  24, 1991.  Accomplishment  of  this 
inspection  terminates  the  requirements  of 
paragraph  (a)  of  this  AD 

(1)  If  no  crack  is  found  during  this 
inspection,  repeat  the  inspection  at  intervals 
not  to  exceed  100  hours  time-in-service. 

(2)  If  any  crack  is  found  during  this 
inspection,  prior  to  further  flight,  replace  the 
splice  fitting,  part  number  453005-503 
(aluminum),  with  an  improved  splice  fitting, 
part  number  453005-509  (titanium),  in 
accordance  with  procedures  in  the  lAI  Model 
1125  Westwind  Astra  maintenance  manual. 
Such  replacement  constitutes  terminating 
action  for  the  inspection  requirements  of  this 
AD. 

(c)  Within  one  year  after  the  effective  date 
of  this  AD,  replace  the  splice  fitting,  part 
number  453005-503  (aluminum),  with  an 
improved  splice  fitting,  part  number  453005- 
509  (titanium),  in  accordance  with  the  lAI 
Model  1125  Westwind  Astra  maintenance 
manual.  Such  replacement  constitutes 
temiinating  action  for  the  inspection 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.1^9  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  replacements  shall 
be  done  in  accordance  with  Astra  Service 
Bulletin  1125-55-017.  Revision  1,  dated 
April  24. 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
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552(a)  and  1  CFR  part  51  Copies  may  be 
obtained  from  Astra  Jet  Corporatiun, 
Technical  Publications,  77  McCullough 
Drive,  suite  11,  New  Castle,  Delaware  19720. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  N\V..  suite  700.  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
December  13. 1993. 

Issued  in  Renton.  Washington,  on  October 
25.  1993. 

DureU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  93-26646  Filed  11-10-93;  8:45  ami 

BILUNQ  COOE  4t10-13-P 


14  CFR  Part  39 

[Docket  No.  91-ASW-11;  Amendment  39- 
8718;  AD  93-21-03] 

Airworthiness  Directives;  Schweizer 
Aircraft  Corporation  and  Hughes 
Helicopters.  Inc.  Model  269A,  269A-1, 
269B,  and  TH-55A  Series  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTJOH:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Model  269A,  269A-1. 
269B,  and  TH-55A  series  helicopters, 
that  currently  requires  a  one-time  dye 
penetrant  inspection  and  repetitive 
visual  inspections  of  the  magnesium 
tailboom  center  attachment  (saddle) 
fitting  (fitting)  for  cracks,  corrosion, 
fretting,  or  looseness.  This  amendment 
retains  the  present  initial  and  repetitive 
visual  inspections  and  adopts  a  new 
repetitive  dye  penetrant  inspection  of 
the  magnesium  fitting  as  well  as 
requires  a  new  aluminum  fitting  as  a 
terminating  action.  This  amendment  is 
prompted  by  reports  of  cracks  in  the 
magnesium  fitting.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
fatigue  failure  of  the  magnesium  fitting 
that  could  result  in  loss  of  the  tailboom 
and  subsequent  loss  of  control  of  the 
helicopter. 

EFFECTIVE  DATE:  December  17. 1993. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Schweizer  Aircraft  Corporation, 
P.O.  Box  147,  Elmira,  New  York  14902. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Office  of  the  Assistant  Chief 
Counsel,  4400  Blue  Mound  Road,  bldg. 
3B,  room  158,  Fort  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Anthony  Socias.  Aerospace  Engineer, 


FAA,  New  York  Aircraft  Certification 
Office,  Airframe  Branch.  ANE-172,  New 
England  Region.  181  S.  Franklin 
Avenue,  Valley  Stream,  New  York 
11581.  telephone  (516)  791-6220,  fax 
(516) 791-9024. 

SUPPt-EMENTARV  INFORMATION:  Proposals 
to  amend  part  39  of  the  Federal  Aviation 
Regulations  by  superseding 
airworthiness  directive  (AD)  80-05-05, 
Amendment  39-3707  (45  FR  14540, 
March  6, 1980).  which  are  applicable  to 
Schweizer  Aircraft  Corporation  and 
Hughes  Helicopters,  Inc.  Model  269A, 
269A-1,  269B.  and  TH-55A  helicopters, 
were  published  in  the  Federal  Register 
on  June  26. 1991  (56  FR  29199)  and 
March  23, 1993  (58  FR  15448).  These 
actions  proposed  to  require  a  new 
repetitive  dye  penetrant  inspection  of 
the  magnesium  tailboom  center 
attachment  (saddle)  fitting  (fitting)  and 
replacement  of  the  magnesium  fitting 
with  a  new  aluminum  fitting  as  a 
required  terminating  action. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

Only  one  comment  was  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  and  the 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM).  Schweizer 
Aircraft  Corporation,  the  one 
commenter,  states  that  additional 
information  has  been  gained  from  an 
accident  involving  a  Model  TH-55A 
helicopter.  The  investigation  report 
states  that  the  magnesium  fitting  on  the 
accident  helicopter  contained  several 
cracks  that  resulted  in  complete 
separation  of  the  left  and  right  lugs  of 
the  magnesium  fitting.  Some  of  the 
cracks  may  have  been  undetected  for  a 
significant  period  of  time  prior  to 
separation  of  the  magnesium  fitting. 
Additionally,  extensive  evidence  of 
fretting  and  corrosion  have  been 
reported  previously  on  Models  269A. 
269A-1.  269B,  and  TH-55A  magnesium 
fittings. 

Schweizer  Aircraft  Corporation  has 
since  issued  Service  Bulletin  B-238.1, 
dated  November  7,  1991,  which 
describes  procedures  for  an  initial  dye 
penetrant  inspection,  repetitive  visual 
and  dye  p>enetrant  inspections  for 
cracks,  and  a  terminating  action  for  the 
inspections.  The  bulletin  also  describes 
procedures  for  the  replacement  of  the 
magnesium  fitting.  P/N  269A2324  (BSC) 
or  269A2324-7,  with  new  aluminum 
fittings.  P/N  269A2324-13  (undrilled), 
for  these  model  helicopters. 

Because  of  the  extensive  fretting  and 
corrosion  that  were  found  on  the 


accident  helicopter,  the  FAA 
determined  that  all  magnesium  fittings 
need  repetitive  inspections  using  a  10- 
power  magnifying  glass.  The  FAA  has 
also  determined  that  a  repetitive  dye 
penetrant  inspection  of  these  fittings  is 
needed  until  they  are  removed  from 
service.  Additionally,  the  FAA  has 
determined  that  it  is  necessary  to 
require  a  terminating  modification, 
which  was  proposed  in  the  SNPRM. 

After  careful  review  of  the  available 
data,  including  the  one  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  editorial  changes. 

The  FAA  estimates  that  512 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  18  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $852  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $943,104. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authfority:  49  U.S.C  App.  1354(a).  1421 
and  1423. 49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-3707  (45  PR 
14540,  March  6. 1980)  and  by  adding  a 
new  airworthiness  directive  (AD). 
Amendment  39-8718,  to  read  as 
follows: 

AD  93-21-03    Schweizer  AinxaA 

Corporation  And  Hughes  Helicopters, 
Inc.:  Amendment  39-8718.  Docket 
Number  91-ASW-ll.  Supersedes  AD 
80-05-05,  Amendment  39-3707.  Docket 
Nmiber  80-WE-3-AD. 

Applicability:  Model  269A,  269A-1.  269B. 
and  TH-55A  series  helicopters,  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the 
magnesium  tailboom  center  attachment 
(saddle)  fitting  (fitting)  that  could  result  in 
loss  of  the  tailboom  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  each  helicopter  with  a  magnesium 
fitting,  part  number  (P/N)  269A2324  (BSC)  or 
269A2324-7.  with  4.000  or  less  hours*  time- 
in-.service  on  the  effective  date  of  this  AD, 
perform  the  following  in  accordance  with  the 
269  Series  Basic  Handbook  of  Maintenance 
Information,  as  revised  by  Temporary 
Revision  No.  R-42,  dated  October  8. 1990  . 
(HMD: 

(1)  Prior  to  further  flight  and  thereafter  at 
intervals  not  to  exceed  50  hours'  time-in- 
service  from  the  last  inspection,  visually 
inspect  the  magnesium  fitting  and  tailboom 
assembly  for  fretting,  corrosion,  and  cracks 
using  a  lO-power  or  higher  magnifying  glass. 

(2)  Within  the  next  25  hours'  time-in- 
service  after  the  effective  date  of  this  AD  and 
thereafter  at  intervals  not  to  exceed  100 
hours'  time-in-service  from  the  last 
inspection,  inspect  the  magnesium  Titting  for 
cracks  using  a  dye  pienetrant  insp>ection. 

(3)  If  the  magnesium  fitting,  P/N  269A2324 
(BSC)  or  269A2324-7.  is  found  unairworthy 
by  the  inspections  required  by  this 
paragraph,  before  further  flight,  remove  and 
replace  it  with  an  airworthy  aluminum 
fitting.  P/N  269A2324-13  (undrilled). 

(4)  Prior  to  accumulating  4,100  hours' 
time-in-service,  replace  the  magnesium 
fitting,  P/N  269A2324  (BSC)  or  P/N 
269A2324-7,  with  an  airworthy  aluminum 
fitting,  P/N  269A2324-13  (undrilled). 

(b)  For  each  helicopter  with  a  magnesium 
fitting.  P/N  269A2324  (BSC)  or  P/N 
269A2324-7,  with  more  than  4,000  hours' 
time-in-service  on  the  effective  date  of  the 
AD,  perform  the  following  in  accordance 
with  the  HMI: 

(1)  Before  the  first  flight  of  each  day, 
visually  inspect  the  magnesium  fitting  and 
tailboom  assembly  for  fretting,  corrosion  and 


cracks  using  a  10-power  or  higher  magnifying 
glass. 

(2)  Prior  to  further  flight  after  the  effective 
date  of  this  AD  and  thereafter  at  an  interval 
not  to  exceed  50  hours'  time-in-service  from 
the  last  inspection,  inspect  the  magnesium 
fitting  for  cricks  using  a  dye  penetrant 
inspection. 

(3)  If  the  magnesium  fitting,  P/N  269A2324 
(BSC)  or  269A2324-7,  is  found  unairworthy 
by  the  inspections  required  by  this 
paragraph,  before  further  flight,  remove  and 
replace  it  with  an  airworthy  aluminum 
fitting,  P/N  269A2324-13  (undrilled). 

(4)  Within  the  next  100  hours'  time-in- 
service,  replace  the  magnesium  fitting,  P/N 
269A2324  (BSC)  or  269A2324-7,  with  an 
airworthy  aluminum  fitting,  P/N  269A2324- 
13  (undrilled). 

(c)  Installation  of  an  aluminum  fitting,  P/ 
N  269A2324-13  (undrilled),  constitutes 
terminating  action  for  the  requirements  of 
this  .\D. 

Note:  Schweizer  Aircraft  Corporation 
Service  Bulletin  B-238.1.  dated  November  7. 
1991,  pertains  to  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office,  181  S. 
Franklin  Avenue,  room  202,  Valley  Stream. 
New  York  11581-1145.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  New  York  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Manager. 
New  York  Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

{{]  This  amendment  becomes  effective  on 
December  17, 1993. 

Issued  in  Fort  Worth,  Texas,  on  October  18. 
1993. 

Henry  A.  Armstrong, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  93-27801  Filed  11-10-93:  8:45  ami 
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14  CFR  Part  73 

[Airspace  Docket  No.  93-ANM-18] 

Amendment  to  Time  of  Designation  for 
Restricted  Areas  R-6701  and  R-5706; 
Boardman,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA).- DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  time 
of  designation  for  Restricted  Areas  R- 
5701  and  R-5706  Boardman.  OR.  This 


action  reduces  the  hours  of  operation 
from  0700-0200  local  time  Monday- 
Friday.  Saturday  and  Sunday  0800- 
1800  local  time,  other  times  by  a  Notice 
to  Airmen  (NOT AM)  6  hours  in 
advance,  to  0730-2359  Monday^riday 
other  times  by  NOT  AM  6  hours  in 
advance.  This  action  will  enhance  real- 
time joint  utilization  of  special  use 
airspace. 

EFFECTIVE  DATE:  0901  u.t.c,  January  6. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  McElroy.  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591:  telephone:  (202) 
267-7686. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  time  of  designation  for  Restricted 
Areas  R-5701  and  R-5706  Boardman. 
OR.  This  action  reduces  the  hours  of 
operation  from  0700-0200  Idtal  time 
Monday-Friday,  Saturday  and  Sunday 
0800-1800  local  time,  other  times  by 
NOTAM  6  hours  in  advance  to  enhance 
real-time  joint  utilization  of  special  use 
airspace.  This  action  was  initiated  by 
the  Department  of  the  Navy  based  on  an 
internal  review  of  actual  operations  in 
the  restricted  areas  by  the  using  agency. 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(h)  are  unnecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  Section  73.57  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3. 1993. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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EnTironmental  Review 

This  action  does  not  alter  the 
dimensions  of  restricted  airspace,  nor 
change  the  mission  conducted  within 
the  airspace.  It  enhances  the  efficient 
management  of  airspace  by  increasing 
public  availability  of  the  airspace. 
Accordingly,  this  action  will  have  no 
effect  on  current  air  traffic  procedures  or 
on  routing  or  altitude  of  civil  aircraft 
operations  in  the  area.  The  FAA, 
therefore,  finds  that  there  will  be  no 
significant  impact  on  the  environment 
as  a  result  of  this  action. 

List  (^Subiects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348(a),  1354(a). 
1510,  1522;  E.O.  10854;  24  FR  9565.  3  CFR. 
1959-1963  Comp..  p.  389;  49  U.S.C  106(g); 
14  CFR  11.69. 


iTZSr    [An 

2.  73.57  is  amended  as  follows: 
R-5701  Boardman,  OR    lAmended] 

By  removing  •'Time  of  designation.  0700- 
0200  Monday-Friday;  0800-1800  Saturday 
and  Sunday:  other  times  by  NOTAM  6  hours 
in  advance,"  and  substituting  the  following: 

"Time  of  designation.  0730-2359  Monday- 
Friday;  other  times  by  NOTAM  6  hours  in 
advance." 

R-5706  Boardman,  OR    (Amended] 

By  removing  "Time  of  designation.  0700- 
0200  Monday-Friday;  0800-1800  Saturday 
and  Sunday:  other  times  by  NOTAM  6  hours 
in  advance,"  and  substituting  the  following: 

"Time  of  designation.  0730-2359  Monday- 
Friday;  other  times  by  NOTAM  6  hours  in 
advance." 

Issued  in  Washington.  DC,  on  November  4, 
1993. 

Willis  C  Neiaoii, 

Acting  Manager,  Airspace — Rules  and 
AaonauticaJ  Information  Division. 
IFR  Doc.  93-27796  Filed  11-10-93;  8:45  am] 
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DEPARTME»fT  OF  COMMERCE 

15  CFR  Part  19 
[DocliM  No.  MCMSS-aZSi] 
Rm06«O-AA20 

Referral  of  Dabts  to  tha  Intamal 
Ravanua  Sarvica  for  Tax  Rafund  Offset 

AQENCY:  Department  of  Commerce. 


ACnON:  Affirmation  of  interim  rule. 

summary:  This  rule  adopts  as  final  the 
Department  of  Commerce's  (DOC) 
interim  rule  at  15  CFR  part  19, 
concerning  regulations  governing  the 
referral  of  delinquent  debts  to  the 
Internal  Revenue  Service  (IRS)  for  offset 
against  the  income  tax  refunds  of 
persons  owing  money  to  the  DOC.  These 
regulations  are  authorized  by  the  Deficit 
Reduction  Act  of  1984  (the  Act).  Section 
2653  of  the  Act  allows  the  DOC  to 
collect  debts  by  means  of  offset  firom  the 
income  tax  refunds  of  persons  owing 
money  to  the  DOC  provided  certain 
conditions  are  met.  This  rule  adds 
regulations  to  establish  procedures  to  be 
followed  by  DOC  in  requesting  the  IRS 
to  offset  tax  refunds  due  to  taxpayers 
who  have  past-due  legally  enforceable 
debt  obligations  to  the  DOC. 
EFFECTIVE  DATE:  July  26, 1993. 
FOR  FURTHER  WFORMATtON  CONTACT: 
Charles  J.  Yaple,  Office  of  Financial 
Management.  U.S.  Department  of 
Commerce.  Herbert  C.  Hoover  Building, 
room  6818. 14th  Street  &  Constitution 
Avenue.  NW..  Washington.  DC  20230, 
(202) 482-0754. 

SUPPt^MENTARY  INFORMATION:  On  July 
26, 1993,  DOC  published  an  interim  rule 
on  referral  of  debts  to  the  IRS  for  tax 
refund  offset  (58  FR  39652),  and 
allowed  interested  persons  60  days  to 
comment.  No  public  comments  were 
received.  DOC  is  adopting  as  a  final  rule 
15  CFR  Part  19  "Referral  of  Debts  to  the 
Internal  Revenue  Service  for  Tax  Refund 
Offset." 

This  rule  is  exempt  from  notice, 
opportunity  to  comment,  and  delayed 
effective  date  requirements  of  5  U.S.C. 
553  because  it  is  primarily  procedural 
and,  to  the  extent  it  is  not,  merely 
restates  existing  provisions  of  statutory 
law. 

Since  notice  and  opportunity  for 
comment  are  not  required  to  be  given 
for  the  rule  under  section  553  of  the 
APA  (5  U.S.C  553)  or  any  other  law, 
under  sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a).  604(a)).  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to 
be,  or  will  be,  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  piuposes  of  the  Paper 
Work  Reduction  Act  (Pub.  L.  96-511). 
This  rule  does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  15  CFR  Part  19 

Administrative  practice  and 
procedure.  Claims. 


Under  authority  of  31  U.S.C.  3720A; 
Public  Law  98-369;  98  Stat.  1153,  the 
interim  regulation  at  15  CFR  part  19 
which  was  published  July  26, 1993,  (58 
FR  39652),  is  adopted  as  final  without 
changes. 

Dated:  November  4, 1993. 
ayde  G.  McShan,  n. 

Deputy  Chief  Financial  Officer. 

[FR  Doc.  93-27875  Filed  11-10-93;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  522 

Aninial  Drugs,  Feeds,  and  Related 
Products;  Sterile  SometritMve  Zinc 
Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  the  Animal 
Sciences  Division  of  Monsanto  Co.  The 
NADA  provides  for  the  subcutaneous 
use  of  Posilac®  (sterile  sometribove  zinc 
suspension)  in  lactating  dairy  cows  to 
increase  the  production  of  marketable 
milk. 

EFFECTIVE  DATE:  November  12. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Lehmann,  Center  for 
Veterinary  Medicine  (HFA'-120),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1600. 

SUPPLEMENTARY  INFORMATION:  The 
Animal  Sciences  Division  of  Monsanto 
Co.,  800  North  Lindbergh  Blvd.,  St. 
Louis,  MO  63167,  filed  NADA  140-872 
which  provides  for  the  subcutaneous 
use  of  Posilac®  (sterile  sometribove  zinc 
susp>ension)  in  lactating  dairy  cows  to 
increase  the  production  of  marketable 
milk.  The  product  consists  of  a  single- 
dose  syringe  containing  500  milligrams 
of  sometribove  zinc  (prolonged-release 
formulation)  which  is  initially 
administered  during  the  ninth  week 
after  calving.  Thereafter,  it  is 
administered  every  14  days  until  the 
end  of  lactation.  The  NADA  is  approved 
as  of  November  5, 1993.  The  regulations 
are  amended  by  adding  new  §  522.2112 
(21  CFR  522.2112)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 
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The  regulations  are  also  amended  in 
§  510.600(c)(1)  and  (c)(2)  (21  CFR 
510.fi00(c)(l)  and  (c)(2))  to  add  entries 
for  the  firm. 

Fosilacy)  is  a  recombinant 
deoxyribonucleic  acid  (DNA)-derived 
(i.e..  biotechnology-derived)  new  animal 
drug  and,  as  such,  is  not  eligible  for 
generic  copying  under  section  512(b)(2) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  aci)  (21  U.S.C.  360b(b)(2)); 
section  106  of  the  Generic  Animal  Drug 
and  Patent  Term  Restoration  Act  of  1988 
(Pub.  L.  100-670)  provides  that  FDA 
may  not  approve  an  abbreviated 
application  under  section  512(b)(2)  of 
the  act  for  a  nev^-  animal  drug  which  is 
primarily  manufactured  using,  inter 
alia,  recombinant  DNA.  Posilac*  may 
be  included  in  the  list  of  FDA  Approved 
Animal  Drug  Products  (Green  Book), 
however,  and  the  Center  for  Veterinary 
Medicine  plans  to  identif>'  this  approval 
in  the  Green  Book  as  not  eligible  for 
generic  copying. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
appro\'al  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
requirjed.  The  agency's  flnding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFB  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 
follows: 


PART  510— NEW  ArilMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502.  503. 
512.  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353.  360b.  371,  379€). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 

"Animal  Sciences  Division  of  Monsanto 
Co."  and  in  the  table  in  paragraph  (c)(2) 
by  numerically  adding  a  new  entry  for 
■■059945'  to  read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
latMler  codes  of  sponsors  of  approved 
applications. 

«         •         •         •         « 

(c)*   •    • 

(D*  *  * 


Fimi  name  and  address 


Drug 

iatjeler 

code 


Animal  Sciences  Division  of  Mon- 
santo Co..  800  ^4ort^^  Lindtjergh 
Blvd.,  St  Louis,  MO  6316/ 059945 


(2) 


Drug 

labeler 

code 


Firm  name  and  address 


059945  Animal  Sciences  Division  ol  Morv 
santo  Co.,  800  Honh  Lindbergh 
Blvd.,  St.  Lous.  MO  63167 


PART  522— IMPLA^frAT10N  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

4.  New  §  522.2112  is  added  to  read  as 
follows: 

§  522^1 1 2    Sterile  sometribove  zinc 
suspension. 

(a)  Specifications.  The  drug  product 
consists  of  a  single-dose  sjTinge 
containing  500  milligrams  of 
sometribove  zinc  in  a  sterile,  prolonged- 
release  suspension. 

(b)  Sponsor.  See  No.  059945  in 
§  510.600(c)  of  this  chapter. 

(c)  Special  considerations.  Use  may 
result  in  reduced  pregnancy  rates  and, 
in  first  calf  heifers,  an  increase  in  days 
open.  Use  of  the  product  has  also  been 
associated  with  increases  in  cystic 
ovaries  and  disorders  of  the  uterus 
during  the  treatment  period.  Also,  the 


incidence  of  retained  placenta  may  be 
higher  following  subsequent  calving. 
Treated  cows  are  at  an  increased  risk  for 
clinical  mastitis  and  subclinical 
mastitis.  In  some  herds,  use  has  been 
associated  with  increases  in  somatic  cell 
counts  in  milk.  Care  should  be  taken  to 
differentiate  increased  body  temperature 
due  to  use  of  this  product  from  an 
increased  body  temperature  that  may 
occur  due  to  illness.  Use  may  result  in 
an  increase  in  digestive  disorders  such 
as  indigestion,  bloat,  and  diarrhea. 
There  may  be  an  increase  in  the  number 
of  cows  experiencing  periods  of  "off- 
feed"  (reduced  feed  intake)  during 
treatment.  Cows  treated  with  this 
product  may  have  increased  numbers  of 
enlarged  hocks  and  lesions  of  the  knee 
(c;arpal  region),  and  second  lactation  or 
older  cows  may  have  more  disorders  of 
the  foot  region.  Use  has  been  associated 
with  reductions  in  hemoglobin  and 
hematocrit  values  during  treatment. 
Human  warning:  Avoid  prolonged  or 
repeated  contact  with  eyes  and  skin, 
(d)  Conditions  of  use — (1)  Amount. 
500  milligrams  of  sometribove  zinc 
every  14  days  beginning  during  the 
ninth  week  after  calving  and  continuing 
until  the  end  of  lactation. 

(2)  Indications  for  use.  For  use  in 
healthy  lactating  dairy  cows  to  increase 
the  production  of  marketable  milk. 

(3)  Limitations.  For  use  in  lactating 
dairy  cows  only.  Administer 
subcutaneously.  Safety  to  replacement 
bulls  bom  to  treated  dairy  cows  has  not 
been  established.  To  minimize  injection 
site  blemishes  on  carcass  at  time  of 
slaughter,  avoid  injections  within  2 
weeks  of  expected  slaughter.  No  milk 
discard  or  preslaughter  withdrawal 
period  is  required. 

Dated;  November  5, 1993. 

Richard  H.  Teske, 

Acting  Director.  Center  for  Veterinary 
Medicine. 

|FR  Doa  93-27876  Filed  ll-»-93;  2:55  pmj 

BILLMQ  CODE  4160-01-F 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  44 

[AG  Order  No.  1807-93] 

Office  of  Special  Counsel  for 
ImmigratiorwRelated  Unfair 
Employment  Practices;  Unfair 
Immigration-Reiated  Employment 
Practices 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  technical 
amendments  to  28  CFR  part  44,  which 
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implements  the  prohibitions  against 
unfair  immigration-related  employment 
practices  contained  in  se<:tion  274B  of 
the  Immigration  and  Nationality  Act. 
These  amendments  are  necessary  to 
reflect  the  new  addre<;s  of  the  Office  of 
Special  Counsel  for  Immigration-Related 
Unfair  Employment  Practices  (Office  of 
Special  Counsel),  correct  citation  forms, 
and  make  the  definition  section 
consistent  with  the  unfair  immigration- 
related  employment  practices  section. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  28. 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
William  Ho-Gonzalez.  Special  Counsel. 
Office  of  Special  Counsel  for 
Immigration-Related  Unfair 
Employment  Practices.  U.S.  Department 
of  Justice.  P.O.  Box  27728.  Washington. 
DC  20038-7728;  1-800-255-7688  (toll 
free  voice)  or  l-«00-237-2515  (loll  free 
TDD  number)  or  202-616-5594  (Voice) 
or  202-616-5525  (TDD  number);  or 
Andrew  M.  Strojny.  Senior  Trial 
Attorney.  Office  of  Special  Counsel.  1- 
800-255-7688  (toll  free)  or  1-800-237- 
2515  (toll  free  TDD)  or  202-616-5594 
(Voice)  or  202-616-5525  (TDD). 

SUPPLEMENTARY  INFORMATION:  EH^ective 
January  8. 1993  the  Office  of  Special 
Counsel  moved  to  a  new  address.  As  a 
result,  the  address  found  at  28  CFR 
44.300(c)  is  obsolete.  Although  mail  will 
continue  to  be  picked  up  at  the  old 
address  until  December  31.  1993.  the 
regulation  needs  to  refiect  the  Office  of 
Special  Counsel's  current  address.  In 
addition,  the  citations  at  28  CFR  44.200 
(a)(2)  and  (a)(3)  incorrectly  reference  the 
Immigration  Reform  and  Control  Act 
after  the  appropriate  United  States  Code 
citations.  Those  citations  are  corrected 
to  reflect  uniform  practice  by 
eliminating  "Immigration  Reform  and 
Control  Act  of  1986"  after  the  respective 
U.S.C.  citations.  Finally,  the  definition 
contained  at  28  CFR  44.101(a)(5)  is 
amended  to  reflect  that  retaliation  and 
documentation  abuse  are  also  unfair 
immigration-related  employment 
practices  as  already  codified  in  28  CFR 
44  200(a)  (2)  &  (3). 

lustification  for  a  Final  Rule 

Good  cause  exists  under  5  U.S.C. 
553(b)(B)  and  5  U.S.C.  553(d)  for 
implementing  this  rule  as  a  final  rule 
effective  immediately  without  provision 
for  public  comment.  The  changes  are 
technical  in  nature  and  do  not  affect  any 
substantive  provision  of  the  regulation. 
They  either  correct  citation  forms, 
amend  the  regulation  to  reflect  the 
Office  of  Special  Counsel's  current 
address,  or  conform  the  definition 
section  listing  possible  violations  to 


reflect  violations  already  codified. 
Comments  cannot  affect  these  changes. 

List  of  Subjects  in  28  CFR  Part  44 

Administrative  practice  and 
procedures.  Aliens.  Asylum.  Citizenship 
and  naturalization.  Civil  rights. 
Discrimination  in  employment. 
Employment.  Equal  employment 
opportunity.  Immigration. 
Investigations,  Minority  groups. 
Nationality,  Naturalization. 
Nondiscrimination.  Refugees. 

For  the  reasons  set  forth  in  the 
preamble.  28  CFR  part  44  is  amended  as 
follows: 

PART  44_{AMENDE0] 

1.  The  authority  citation  for  part  44 
continues  to  read  as  follows: 

Authority:  8  D.S  C.  1324b.  8  U.S.C. 
1 103(a). 

2.  Section  44.101  paragraph  (a)(5)  is 
revised  to  read  as  follows; 

§44.101     Definitions. 

•  •  •  ft  * 

(a)  •    •    * 

(5)  Indicates  whether  the  basis  of  the 
alleged  unfair  immigration-related 
employment  practice  is  discrimination 
based  on  national  origin,  citizenship 
status,  or  both;  or  intimidation  or 
retaliation,  or  documentation  abuses: 

•  ft         ft        *         « 

3.  Section  44.200  paragraphs  (a)(2) 
and  (a)(3)  are  revised  to  read  as  follows: 

§  44.200    Unfair  Immigration-related 
employment  practices. 

•  ft         *         *         ft 

(a)*   •   ' 

(2)  Intimidation  or  retaliation.  It  is  an 
unfair  immigration-related  employment 
practice  for  a  person  or  other  entity  to 
intimidate,  threaten,  coerce,  or  retaliate 
against  any  individual  for  the  purpose 
of  interfering  with  any  right  or  privilege 
secured  under  8  U.S.C.  1324b  or 
because  the  individual  intends  to  file  or 
has  filed  a  charge  or  a  complaint, 
testified,  assisted,  or  participated  in  any 
manner  in  an  investigation,  proceeding. 
or  hearing  under  that  section. 

(3)  Documentation  abuses.  A  persons 
or  other  entity's  request,  for  purposes  of 
satisfying  the  requirements  of  8  U.S.C. 
1324a(b),  for  more  or  different 
documents  than  are  required  under  such 
section  or  refusing  to  honor  documents 
tendered  that  on  their  face  reasonably 
appear  to  be  genuine  and  to  relate  to  the 
individual  shall  be  treated  as  an  unfair 
immigration-related  employment 
practice  relating  to  the  hiring  of 
individuals. 


3.  Se<;tion  44.300  paragraph  (c)  is 
revised  to  read  as  follows: 

§  44.300    Filing  a  charge. 

*         ft         ft        ft        ft 

(c)  How  to  file.  Charges  may  be: 

(1)  Mailed  to:  Office  of  Special 
Counsel  for  Immigration-Related  Unfair 
Employment  Practices.  P.O.  Box  27728. 
Washington.  DC  20038-7728  or 

(2)  Delivered  to  the  Office  of  Special 
Counsel  at  1425  New  York  Avenue  NW., 
suite  9000.  Washington,  DC  20005. 

•  *  •  *  • 

Dated:  October  28.  1993. 
Janet  Reno, 
A  Homey  General. 

IFRDoc.  93-27768  Filed  11-10-93;  8:45  ami 
BILLING  CODE  4410-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 
[CGO  93-075] 

Safety,  Security  Zones,  and  Special 
Local  Regulations 

agency:  Coast  Guard.  EMDT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  July  1. 
1993  and  September  30. 1993.  which 
were  not  published  in  the  Federal 
Register.  This  quarterly  notice  lists 
temporary  local  regulations,  security 
zones,  and  safety  zones,  which  were  of 
limited  duration  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  district  regulations  that  were 
established  and  terminated  between  July 
1. 1993  and  September  30.  1993.  as  well 
as  several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at.  and  is  available  on  request,  from 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA).  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street.  SW.. 
Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  deCrom,  Executive  Secretary, 
Marine  Safety  Council  at  (202)  267- 
1477  between  the  hours  of  8  a.m.  and 
3:30  p.m..  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
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to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assure  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 


event  occurs  without  advance  notice. 
However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequently 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  by 
the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  the 
Federal  Register  notice  of  substantive 
rules  adopted.  To  discharge  this  legal 
obligation  without  imposing  undue 
expense  on  the  public,  the  Coast  Guard 

Quarterly  Report 


periodically  publishes  a  list  of  these 
temporary  special  local  regulations, 
security  zones,  and  safety  zones. 
Permanent  regulations  are  not  included 
in  this  list  because  they  are  published 
in  their  entirety  in  the  Federal  Register. 
Temporary  regulations  may  also  be 
published  in  their  entirety  if  sufficient 
time  is  available  to  do  so  before  they  are 
placed  in  effect  or  terminated.  These 
safety  zones,  special  local  regulations 
and  security  zones  have  been  exempted 
from  review  under  E.0. 12866  (because 
of  their  emergency  nature,  or  limited 
scope  and  temporary  effectiveness). 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
July  1. 1993  and  September  30,  1993. 
unless  otherwise  indicated. 


Docket  No. 


Baltimore  93-05-009  ... 
Baltimore  93-05-014  ... 
Baltimore  93-05-015  ... 
Baltimore  93-05-016  ... 
Baltimore  93-05-017  ... 
Baltimore  93-05-018  ... 
Baltmore  93-05-019  ... 
Battimore  93-05-020  ... 
Baltimore  93-06-024  ... 
Baltimore  93-05-025  ... 

Charleston  93-083  

Charleston  93-089  

Charleston  93-091  

Jacksonville  93-062  

Jacksonville  93-063  

Jacksonville  93-064  , 

Jacksonville  93-065  

Jacksonville  93-066  

Jacksonville  93-067  

Jacksonville  93-068  

Jacksonville  93-069  

Jacksonville  93-070  

Jacksonville  93-082  

Jacksonville  93-101  

LA/LB  93-008 

Louisville  93-007 

Louisville  93-008 „..., 

Louisville  93-011  

Louisville  93-012 

Louisville  93-013 

Louisville  93-014 

Louisville  93-015 

Memphis  93-003 

Miami  93-084  

Miami  93-085  

Miami  93-090  

Miami  93-094  

Miami  93-095 

Miami  93-096 

P.W.  Sound,  AK  93-001 
P.W.  Sound,  AK  93-002 
P.W.  Sound.  AK  93-003 
P.W.  Sound,  AK  93-<X)4 
P.W.  Sound,  AK  93-005 
P.W.  Sound,  AK  93-006 
P.W.  Sound,  AK  93-007 

Paducah  93-009  

Paducah  93-013  


Location 


Annapolis,  MD 

Patuxent  River,  MD 

Solomons  Island,  MD 

Baltinxjre,  MD  

Galesville,  MD 

Baltimore,  MD  

Baltimore,  MD  

Chester  River,  MD  

Annapolis,  MD 

Long  Beach,  MD  

Charleston,  SC 

Charleston,  SC 

Cooper  River.  SC 

Jacksonville,  FL  

Cocoa  Beach,  FL 

Cocoa,  FL  

St  Augustine,  FL  

Ormond  Beacti,  FL  

Edgewater,  FL 

Jacksonville,  FL  

Mayport,  FL 

Amelia  Island,  FL _ 

Jacksonville,  FL  

Jacksonville,  FL  

Los  Angeles/Long  Beach,  CA 

Ohio  River .-. 

Ohio  River 

Ohio  River 

Ohio  River 

Ohio  River 

Cincinnati,  OH 

Ohio  River 

Arkansas  River 

Miami,  FL  

Boca  Raton,  FL 

Miami  River 

Miami,  FL  „ 

Hollywood.  FL  

Hollywood,  FL  

Prince  William  Sound,  AK 

Prince  William  Sound.  AK 

Prince  William  Sound,  AK 

Pnnce  William  Sound  and  Port  Valdez,  AK 
Prince  William  SourxJ  and  Port  VakJez,  AK 

Prince  William  Sound,  AK 

Prince  William  Sound.  AK 

Ohio  River 

Tennessee  River 


Type 

Effective 
dale 

Safety  Zone  

7/4«3 

Safety  Zone  

7/3/93 

Safety  Zone 

7/4«3 

Safety  Zone  

7IAIS3 

Safety  Zone  

7/4/93 

Safety  Zone 

6/^2m 

Safety  Zone 

7/13«3 

Safety  Zone  _.... 

7/31/93 

Safety  Zone  

9/7/93 

Safety  Zone  

9/18/93 

Safety  Zone  

7/19/93 

Safety  Zone  

8/11/93 

Safety  Zone  

9/7/93 

Safety  Zone  . 

7/4«3 

Safety  Zone  . 

7/4/93 

Safety  Zone  

7/4/93 

Safety  Zone 

7/4/93 

Safety  Zone  _.... 

7/4/93 

Safety  Zone  „.... 

7/4/93 

Safety  Zone  . 

7/4/93 

Safety  Zone 

7/4«3 

Safety  Zone 

7/4«3 

Safety  Zone 

7/14/93 

Safety  Zone 

9/25/93 

Safety  Zone  

9/4«3 

Safety  Zone  

7/4/93 

Safety  Zone  _.... 

7/4/93 

Safety  Zone 

714m 

Safety  Zone  

7/4/93 

Safety  Zone  ....„ 

7/1 3«3 

Safety  Zone 

8«/93 

Safety  Zone 

mm 

Safety  Zone 

7/3/93 

Safety  Zone 

7/29/33 

Safety  Zone  

7/31/93 

Safety  Zone 

8/25/93 

Safety  Zone  „.... 

9/1/93 

Safety  Zone 

9/2/93 

Safety  Zone  

9/7/93 

Safety  Zone 

8J20/93 

Safety  Zone 

W2mz 

Safety  Zone 

8/21/93 

Safety  Zone  . 

•  •»•«•••*•••».•••« 

Safety  Zone 

Safety  Zone  .„... 

8/22/93 

Safety  Zone 

8/22/93 

Safety  Zone  

7/3/93 

Safety  Zone 

9/15/93 
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Prttsburgh  93-006  

San  Diego  93-004 

San  Dtego  93-005 

San  D«ego  93-006 

San  Dtego  93-007 

San  Francisco  93-005  .... 
San  Franasco  93-006  .... 
San  Francisco  93-007  .... 
San  Francjsco  93-008  .... 
San  Frandsco  93-009  .... 
San  Francisco  93-010  .... 
San  Francisco  93-01 1  .... 

San  Juan  93-079  .„ 

San  Juan  93-080  

San  Juan  93-088 , 

Savannah  93-073  

Savannah  93-077  

Savannah  93-078  , 

Southeast  Alaska  93-003 
Southeast  Alaska  93-004 
Southeast  Alaska  93-005 

WiJmington  93-003 

01-93-003  ...._. 

01-93-010 

01-93-011  

01-93-012 

01-93-013 

01-93-023 

01-93-025 „. 

01-93-034 

01-93-039 

01-93-048 

01-93-047  „ „ _.„„ 

01-93-060 

01-93-051  

01-93-052 

01-93-055 

01-93-056 

01-93-056  ....„ 

01-93-058 

01-93-061  

01-93-065  . 

01-93-067  „ 

01-93-068 

01-93-069 „ 

01-93-070 

01-93-071  

01-93-077 

01-93-078 

01-93-079 

01-93-080  

01-93-084  ....„ 

01-93-091  

01-93-096 

01-93-098 

01-93-099 

01-93-100 

01-93-101 

01-93-103  

01-93-104 

01-93-105 

01-93-106 

01-93-108 

01-93-110 

01-93-1 12 

01-93-1 13 

01-93-114 

01-93-117 

01-93-118 

01-93-121  

01-93-123 „... 


Quarterly  Report— Continued 


Location 


Monongahela  River 

San  Diego  Bay.  CA „ 

San  Diego  Bay.  CA 

San  Diego  Bay,  CA 

San  Diego  Bay.  CA „ 

San  Francisco  Bay „ 

San  FrancJSCo  Bay 

San  Frarxysco  Bay 

San  Francisco  Bay _ 

San  Francisco  Bay 

San  Francisco  Bay 

San  Francisco  Bay 

San  Juan  Harbor.  San  Juan.  PR 
San  Juan  Harbor.  San  Juan,  PR 
St  Thomas.  U.S.  Virgin  Islands  . 

Hilton  Head  Island.  SC  

Savanr^ah,  GA 

Hilton  Head  Island.  SC  

Juneau.  AK  „ 

Sitka.  AK  „ „ 

Ketchikan,  AK  

Southport.  NC  

East  Passage.  Rl 

^4ew  York.  New  Jersey  ._„„ 

FairfieW.  CT  .„ 

Stratford,  CT  

Westport.  CT 

Troy,  NY „ 

East  Hampton,  NY 

New  York  „ 

Port  JeHerson.  NY  „..„ 

Bridgeport  CT 

Middletown.  CT  _. 

Champlain,  VT 

Red  Bank.  NJ 


Hempstead  Harbor.  NY 

Raritan  Bay.  NJ 

Bayhead,  NJ  

Bayhead,  NJ  

Manasquan  River,  NJ  ... 

Northport  NY  

Norwich,  CT  

Burlington  Harbor,  VT  ... 

Stamford,  CT 

Groton,  CT  

Sippican  Harbor,  MA 

Falmouth,  MA 

Noowalk.  CT  „.... 

Hartford.  CT  

Edgartown,  MA  

Providence  River,  Rl 

Onset  MA 

Vineyard  Haven,  MA  ..... 

Bath,  ME  

Norwich,  CT  

New  York,  New  Jersey  . 

Port  Jefferson,  NY  

Bnstol  Harbor,  Rl  

OW  Lyme.  CT 

Shennecock  Bay,  NY  .... 
Manhattan.  New  York  ... 

Hartford,  CT  „ 

Providence.  Rl  

Narragansett  Bay,  Rl  .... 
Uberty  Island.  NY,  NJ  ... 

Waterlord,  CT  

Bayville,  NY _ 

Martha's  Vineyard.  MA  . 
Martha's  Vineyard,  MA  . 

Providence  River,  Rl 

Noowich,  CT  „ 


Type 


Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Security  Zone 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zor>e  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zor>e  .. 
Safety  Zone  .. 
Safety  Zone  ... 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  ... 
Safety  Zone  ... 


Effective 
date 


7/16/93 

7/17/93 

7/20/93 

7/22/93 

8/14/93 

7/4/93 

8/2/93 

7/26/93 

8/16/93 

8/13/93 

8/17/93 

8/20/93 

7/4/93 

8/15/93 

8/17/93 

7/4/93 

7/4/93 

7/4/93 

7/3/93 

7/3/93 

7/4/93 

7/5/93 

8/14/93 

7/4/93 

7/5/93 

7/3/93 

7/1/93 

7/3/93 

7/17/93 

9/28/93 


7/3/93 

7/4/93 

7/4/93 

7/3/93 

9/12/93 

7/4/93 

8/22/93 

8/21/93 

7/4/93 

7/11/93 

7/2/93 

7/3/93 

7/3/93 

7/4«3 

7/4/93 

7/4/93 

7/3/93 

7/3«3 

7/3/93 

7/4/93 

7/4/93 

7/10/93 

7/24/93 

8/29/93 

9/11/93 

7/26/93 

8/9/93 

8/28/93 

8/7/93 

9/5/93 

8/21/93 

8/14/93 

8/27/93 

9/14/93 

8/21/93 

9/5m 

8/19/93 

8/19/93 

9/5/93 

9/11/93 
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01-93-125 

01-93-126 

01-93-127 

01-93-131 

01-93-132 

01-93-125 

01-93-136 

02-93-017 

02-93-018 

02-93-019 

02-93-021 

02-93-022 

02-93-024 

02-93-025 

02-93-026 

02-93-027 

02-93-028 

02-93-029 

05-93-021 

05-93-039 

07-93-023 

07-93-059 

07-93-060 

07-93-071 

08-93-025 

09-93-019 

09-93-019 

09-93-027 

09-93-030 

13-93-023 

13-93-026 

13-93-100 

13-93-300 


Quarterly  Report— Continued 


Location 


Bettast.  ME 

Hudson  River.  NJ 

Upper  New  York  Bay  

Bellport.  NY  

Rensselaer.  NY 

East  Boston.  MA  

East  River.  New  York  

Minneapolis,  MN  

Galhpolis.  OH  

Geneseo,  IL  

Peofia.  IL 

Allegheny  River,  mile  54.0  to  55.0  

Mississippi  River,  mile  790.0  to  792.0 

Allegheny  River,  mile  44.0  to  45.0  

Monongahela  River,  mile  32.0  to  33  0  

Mississippi  River,  mile  496.5  to  497.6 

Ohio  River,  mile  448.0  to  451.0 

Winona.  MN  

Hog  Island.  MD  

Portsmouth.  VA  

Key  West,  FL  , 

Sarasota.  FL  

Sarasota,  FL  

Sarasota.  FL 

Galveston,  Texas 

Port  Huron.  Ml  

Port  Huron,  Ml.  Correction 

Cleveland,  OH 

Oswego.  NY  

Grays  Hartx)r.  WA  

Port  01  Benton,  WA  

Columbia  River  Entrance,  Disdemona  Sands 
Willamette  River,  OR  


Type 


Safety  Zone  .. 
Safety  Zor>e  . 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Security  Zone 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Safety  Zone  .. 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Safety  Zor>e  ., 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone    . 
Safety  Zone  .. 
Safety  Zof>e  .. 


Effective 
date 


7/24/93 

9/11/93 

9/20/93 

9/18/93 

9/25/93 

9/23/93 

9/27/93 

7/4«3 

7/4/93 

7/10/93 

7/3«3 

7/17/93 

8/7/93 

8«1/93 

8/14/93 

8/6/93 

8/21/93 

8/28/93 

8/7/93 

7/4/93 

7/17/93 

7/2/93 

7/3/93 

7/4/93 

9I25B3 

7/24/93 

7/13/93 

R'16/93 

7/24/93 

9/1/93 

9/22/93 

8/14/93 

9/4/93 


Dated;  November  8,  1993. 
Sheri  deGrom, 

Executive  Secretary,  Marine  Safety  Council. 
IFR  Doc.  93-27841  Filed  11-10-93;  8:45  ami 
BILUNG  CODE  4910-14-M 

33  CFR  Part  165 

[CGD02-9J-001] 

Regulated  Navigation  Area; 
Monongahela  River,  Mile  81.0  to  83.0 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  an 
existing  regulated  navigation  area 
(RNA).  It  removes  the  requirement  for 
vessels  to  maintain  a  100  foot  clearance 
from  construction  hazards  because 
recent  ccmstruction  has  eliminated  the 
need  to  maintain  the  clearance.  The 
change  will  allow  vessels  to  more  safely 
navigate  through  the  construction  area. 
EFFECnVB  DATES:  This  regulation  is 
effective  November  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
John  Meehan.  Chief  of  Port  Operations, 
c/o  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Office,  suite  700, 
Kossman  Building,  Forbes  Avenue  and 


Stanwix  Street.  Pittsburgh, 
Pennsylvania  15222.  The  telephone 
number  if  (412)  644-5808. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
John  Meehan.  Project  Officer,  Marine 
Safety  Office.  Pittsburgh.  Pennsylvania 
and  LCDR  A.O.  Denny,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  recent 
construction  required  to  complete  the 
building  of  a  new  lock  and  dam  has 
already  narrowed  the  channel  in  the 
regulated  navigation  area  to  the  point 
where  vessels  transiting  the  area  cannot 
safely  maintain  the  presently  required 
100  foot  clearance  from  a  cofferdam  and 
upper  guard  wall  cell  when  transiting 
the  area.  The  Coast  Guard  deems  it  to 
be  in  the  public's  best  interest  to  amend 


the  existing  regulation  without  waiting 
for  a  comment  period  since  delaying  the 
removal  of  the  requirement  presents  an 
immediate  hazard  to  navigation. 

Background  and  Puq>ose 

The  U.S.  Army  Corps  of  Engineers. 
Pittsburgh  District,  is  constructing  a 
new  look  and  dam  at  Grays  Landing, 
mile  82.0  on  the  Monongahela  River. 
The  estimated  completion  date  for  the 
project  is  on  or  about  December  1994. 

The  regulated  navigation  area 
originally  included  a  requirement  that 
vessels  transiting  through  it  remain  at 
least  100  feet  from  a  temporary 
cofferdam  on  the  right  descending  bank. 
The  cofferdam  was  used  to  construct  the 
Grays  Landing  Dock.  This  cofferdam  is 
in  the  process  of  being  removed  and  a 
new  cofferdam  is  being  constructed  on 
the  left  descending  bank  for  the  dam 
portion  of  the  construction  project.  The 
new  construction  will  narrow  the  width 
of  the  river  to  approximately  150  feet. 
Requiring  a  minimum  distance  from  the 
cofferdam  on  the  right  descending  bank 
is  no  longer  appropriate.  Accordingly, 
this  clearance  requirement  is  being 
removed. 

The  requirement  for  one  way  traffic  in 
the  area  remains  in  effect. 
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Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11040.  February  26.  1979).  The 
Waterways  Association  of  Pittsburgh,  a 
local  waterbome  commerce 
organization,  has  advised  the  Coast 
Guard  that  the  change  in  the  regulation 
will  have  no  impact  on  commerce  or 
safety.  Thus,  the  Coast  Guard  believes 
that  it  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  full 
regulatory  analysis  is  unnecessary 
because  the  Coast  Guard  expects  the 
impact  of  this  regulation,  which 
contains  no  collection  of  information 
requirements,  to  be  minimal. 


Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612.  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  it  is  categorically 
excluded  from  further  environmental 
documentation  under  paragraph 
2.B.2.g.(5)  of  the  NEPA  Implementing 
Procedures.  COMDTINST  M16475.1B.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  ofSubiects  in  33  CFR  Part  165 

Harliors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing.  33 
CFR  part  165  is  amended  as  follows: 

PAFTT  165— lAMENOED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

AatlMrity:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(gJ,  6.04-1. 
6.04-6.  and  160.5. 

2.  In  §  165.204,  paragraph  (b)(4)  is 
removed. 

Dated:  September  8, 1993. 
Paul  M.  BUyney. 

Rear  Admiral,  U.  S.  Coast  Guard. 
Commander.  Second  Coast  Guard  District. 
|FR  Doc  93-27842  Filed  11-10-93;  8:45  ami 

BIUJNG  COOC  4«1»-14-M 
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This  sector)  oJ  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maNihg  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
pocket  No.  93-121-1J 

Importation  of  Fruits  and  Vegetables 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  considering  amending 
the  regulations  to  allow  the  cold 
treatment  of  imported  fruits  and 
vegetables  at  ports  in  the  southern 
United  States  and  California.  We  are 
soliciting  comments  from  the  public  on 
the  current  regulations  and  any 
suggested  amendments. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  27, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
121-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Victor  Harabin,  Head,  Permit  Unit,  Port 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  631, 
Federal  Building,  6505  Belcrest  Road, 
HyattsvOle,  MD  20782;  (301)  436-8645. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fruits  and  Vegetables  regulations 
in  7  CFR  319.56  et  seq.  (referred  to 


below  as  "the  regulations")  prohibit  or 
restrict  the  importation  of  fruits  and 
vegetables  to  prevent  the  introduction 
and  dissemination  of  injurious  insects, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  in  the  United 
States.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
administers  these  regulations. 

Under  the  regulations.  APHIS  allows 
certain  fruits  and  vegetables  to  be 
imported  into  the  United  States  if  they 
undergo  sustained  refrigeration 
sufficient  to  eliminate  certain  insect 
pest  infestations  (cold  treatment).  Cold 
treatment  temperature  and  refrigeration 
period  requirements  vary  according  to 
the  type  of  fruits  and  vegetables  and  the 
pests  involved.  APHIS  enforces  these 
requirements  through  the  inspection 
and  certification  of  cold  treatment 
facilities  and  equipment. 

Most  fruit  and  vegetable  imports 
undergo  cold  treatment  in  transit  to  the 
United  States.  However,  APHIS  does 
allow  fruit  and  vegetable  imports  to 
undergo  cold  treatment  after  arrival  in 
the  United  States,  but  only  at  certain 
ports  designated  by  APHIS. 

Cold  treatment  is  limited  to  ports  in 
the  northern  United  States  because 
APHIS  has  determined  that  insect  pests 
escaping  from  shipments  of  imported 
fruit  after  arrival  in  the  United  States 
would  be  unable  to  survive  winter 
weather  conditions  in  the  nonh.  The 
following  ports  are  currently  authorized 
by  APHIS  to  conduct  cold  treatment  on 
certain  imported  fruits  and  vegetables: 
Atlantic  ports  north  of  and  including 
Baltimore,  MD;  ports  on  the  Great  Lakes 
and  St.  Lawrence  Seaway;  Canadian 
border  ports  on  the  North  Dakota  border 
and  east  of  North  Dakota;  and,  for  air 
shipments,  Washington  DC,  including 
Baltimore-Washington  International  and 
Dulles  International  airports. 

Recently,  we  received  petitions  from 
individuals  at  the  ports  of  Wilmington, 
NC.  and  Gulfport,  MS,  requesting  that 
we  amend  the  regulations  to  allow  cold 
treatment  to  be  conducted  at  these- ports. 
Cold  treatment  facilities  already  exist  at 
Wilmington  and  Gulfport,  as  well  as  in 
many  other  warm  climate  areas  of  the 
United  States.  We  anticipate  many 
similar  petitions  in  the  future. 

We  therefore  consider  it  appropriate 
to  review  our  current  regulations 
allowing  only  northern  ports  to  conduct 
cold  treatment  of  fruit  and  vegetable 


imports  after  arrival.  As  part  of  our 
review  we  are  requesting  comments  on 
the  feasibility  of  allowing  cold  treatment 
to  be  conducted  in  the  southern  United 
States  and  California.  Commenters  may 
wish  to  address  the  following  questions: 

1.  What  would  be  the  risk  of  exotic 
insect  pests,  especially  fruit  flies, 
escaping  from  fruit  and  vegetable  import 
shipments  before  cold  treatment  and 
becoming  established  in  warm  climate 
areas  of  the  United  States? 

2.  What  special  safeguards  should 
cold  treatment  facilities  in  the  southern 
United  States  and  California  undertake 
to  prevent  the  introduction  of  exotic 
insect  pests  into  the  United  States? 

3.  What  additional  restrictions,  if  any. 
should  we  consider  placing  on  fruit  and 
vegetable  imports  into  the  southern 
United  States  and  California  in  order  to 
prevent  the  introduction  of  exotic  insect 
pests? 

APHIS  officials  will  carefully  review 
all  comments  received  by  the  close  of 
the  comment  period.  If  we  decide  to 
propose  amendments  to  the  regulations, 
we  will  publish  a  proposal  in  the 
Federal  Register. 

Authority:  7  U.SC.  150dd.  ISOee,  ISOff, 
151-167;  21  U.S.C  136a;  7  CFR  2.17,  2.51, 
and  371.2(c),  unless  otherwise  noted. 

Done  in  Washington,  DC,  this  5th  day  of 
November  1993.  » 

Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  93-27895  Filed  11-10-93;  8:45  ami 

BILUNQ  CODE  3410-34-P 


DEPARTMENT  OF  JUSTICE 

8  CFR  Part  3 

[AG  Order  No.  1808-93] 

Executive  Office  for  Immigration 
Review;  Rules  Concerning  Conditional 
Permanent  Residence  for  Alien 
Entrepreneurs  in  Deportation 
Proceedings 

AGENCY:  Department  of  Justice. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Immigration  Act  of  1990 
provides  that  an  alien  entrepreneur  and 
his  or  her  family  may  obtain  lawful 
permanent  residence  on  a  conditional 
basis,  subject  to  the  requirements  of  a 
timely  petition  and  interview  for 
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removal  of  the  condition  two  years  after 
obtaining  such  status.  Termination  of 
such  status  is  made  reviewable  in 
deportation  proceedings  before  an 
Immigration  Judge.  This  proposed  rule 
sets  forth  the  procedures  that  an 
Immigration  Judge  will  follow  in 
reviewing  the  termination  by  the 
Immigration  and  Naturalization  Service 
of  conditional  permanent  resident  status 
of  alien  entrepreneurs  and  their 
families. 

DATES:  Written  comments  must  be 
received  on  or  before:  December  13. 
1993. 

ADDRESSES:  Please  submit  written 
comments  to:  Gerald  S.  Hurwitz. 
Counsel  to  the  Director,  Executive 
Office  for  Immigration  Review,  suite 
2400.  5107  Leesbui^g  Pike.  Falls  Church. 
Virginia  22041. 

FOR  FURTHER  INFO«|yiATK>J  CONTACT: 
Gerald  S.  Hurwitz.  Counsel  to  the 
Director.  Executive  Office  for 
Immigration  Review,  suite  2400.  5107 
Leesburg  Pike.  Falk  Church.  Virginia 
22041.(703)305-0470. 
SUPPLEMENTARY  INFORMATION:  Section 
121  of  the  Immigration  Act  of  1991 
(••IM\L\Cr').  Public  Law  101-649. 
amends  section  203  of  the  Immigration 
and  Nationality  Act  ("'the  Act")  to 
provide  permanent  resident  status  to 
alien  entrepreneurs  who  enter  the 
United  States  for  the  purpose  of 
engaging  in  a  new  commercial 
enterprise  and  who  meet  certain  criteria 
for  investment.  Section  121  also  adds'a 
new  section  216A  of  the  Act  which 
makes  the  grant  of  permanent  residence 
to  alien  investors  and  their  spouses  and 
children  conditional  for  a  period  of  two 
years  in  an  effort  to  deter  immigration- 
related  fraud  among  entrepreneurs. 
Section  216A  requires  that,  prior  to  the 
end  of  the  two-year  period,  the  alien 
petition  the  Immigration  and 
Naturalization  Service  ("INS")  to 
remove  the  conditional  basis  of  such 
status.  Failure  to  file  the  petition  will 
result  in  termination  of  the  alien's  status 
and  that  of  his  or  her  family  members. 

At  any  time  within  the  two-year 
period,  section  216A  directs  INS  to 
terminate  the  permanent  resident  status 
of  an  alien  investor  and  his  or  her 
family  if  it  is  determined  that  (1)  the 
enterprise  was  intended  solely  as  a 
means  to  evade  the  United  States 
immigration  laws.  (2)  that  the  enterprise 
was  not  established  by  the  alien,  or  (3) 
that  the  alien  did  not  invest  in  or 
sustain  the  enterprise  as  required  by  the 
statute. 

Section  216A  permits  an  alien 
entrepreneur  and  his  or  her  family 
members  who  have  had  their 
conditional  permanent  resident  status 


terminated  to  request  a  review  of  such 
termination  in  deportation  proceedings. 
In  the.se  proceedings.  INS  will  be 
required  to  establish  by  a 
preponderance  of  the  evidence  that  a 
condition  for  termination  under  section 
216A  of  the  Act  has  been  met.  If  INS 
meets  its  burden,  the  request  to  restote 
permanent  resident  status  shall  be 
denied,  and  the  alien  shall  be  found 
deportable  pursuant  to  section 
241(a)(1)(D)  of  the  Act. 

Under  the  proposed  rule,  in  the  case 
of  an  alien  entrepreneur  who  has  failed 
to  file  a  petition  for  removal  of  the 
conditional  status  in  a  timely  manner, 
he  or  she  may  request  a  stay  of 
deportation  proceedings  to  allow  for  late 
filing  of  such  petition.  Under  section 
216A(d)(2)(C).  the  alien  will  have  to 
establish  to  the  satisfaction  of  the 
Immigration  Judge  good  cause  and 
extenuatirjg  circumstances  for  failure  to 
file  in  a  timely  manner. 

If  termination  of  status  of  cause 
occurs  at  the  end  of  the  two-year  period, 
under  section  216A  the  INS  will  be 
required  to  establish  by  a 
preponderance  of  the  evidence  that  the 
facts  and  information  described  in 
section  216A{d)(l)  of  the  Act  and 
alleged  in  the  petition  for  removal  are 
not  true  with  respect  to  the  quaHfying 
commercial  enterprise. 

If  the  alien  fails  to  attend  the 
interview  under  section  216A(cM2)(A)  of 
the  Act,  the  burden  of  proof  will  be  on 
the  alien  to  establish  that  the  petition 
was  filed  and  that  the  alien  did  appear, 
or  that  there  was  good  cause  for  any 
failure  to  do  so.  Under  the  proposed 
rule,  if  the  alien  meets  this  burden,  the 
proceedings  will  be  continued  to  allow 
INS  to  adjudicate  the  petition. 

This  rule  is  promulgated  as  a 
proposed  regulation  to  allow  for 
comments  prior  to  implementation. 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  the 
rules  does  not  have  a  substantial 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.O.  12291. 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.O.  12612.  The  rule 
meets  the  applicable  standards  provided 
in  section  2(a)  and  2(b)(2)  of  E.O.  12778. 

List  of  Subjects  in  6  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration,  Organization 
and  functions  (Government  agencies). 

Accordingly,  part  3  of  chapter  I.  title 
8  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  301;  8  U.S.C  1 103. 
1252  note.  1252b.  1362;  28  U.S.C.  509.  510, 
1746;  sec.  2.  Reorg.  Plan  No.  2  of  1950.  3 
CFR,  1949-1953  Comp.,  p.  1002. 

2.  Section  3.31  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§  3.31    Filing  documents  and  applications. 

•        •        •        *        • 

(d)  For  guidance  in  requesting  a 
review  of  the  termination  of  lawful 
permanent  residence  on  a  conditional 
basis  pursuant  to  section  216A.  please 
see  §  3.85. 

§§3.41-3.84    [Reserved] 

3.  Sections  3.41-3.84  [Resened]. 

4.  Section  3.85  is  added  as  follows: 

§  3.85    Review  of  termination  cH  conditional 
permanent  resident  status  based  on 
entrepreneurshlp. 

(a)  Review  before  the  Immigration 
Judge.  An  alien  entrepreneur  (to  include 
alien  spouse  and  alien  child)  who  has 
had  his/her  conditional  permanent 
resident  status  terminated  pursuant  to 
section  216A  of  the  Act  may  request  a 
review  of  such  termination  in 
deportation  proceedings.  No  fee  is 
required  for  the  review. 

(b)  Termination  for  cause  within  two 
years. 

(1)  If  the  request  is  to  review  a 
termination  for  cause  occurring  within 
two  years  from  the  date  the  alien 
obtained  lawful  permanent  residence  oo 
a  conditional  basis,  the  Immigration  and 
Naturalization  Service  must  establish  by 
a  preponderance  of  the  evidence  that  a 
condition  for  termination  described  in 
section  216A(b)(l)  of  the  Act  has  been 
met. 

(2)(i)  If  the  Immigration  and 
NaturaHzation  Service  fails  to  establish 
by  a  preponderance  of  the  evidence  that 
a  condition  for  termination  described  in 
section  216A(b)(l)  of  the  Act  has  been 
met,  the  Immigration  Judge  shall  order 
that  the  alien's  permanent  resident 
status  on  a  conditional  basis  be  restored: 
and  that  the  proceedings  be  terminated 
if  section  241(a)(1)(D)  of  the  Act  is  the 
only  charge  of  deportability  pending, 

(ii)  Nothing  in  clause  (i)  shall  exempt 
the  alien  from  fulfilling  the 
requirements  of  section  216A(c)(l)  and 
(d)  of  the  Act  in  order  to  have  the 
conditional  basis  of  the  permanent 
resident  status  removed  at  the  end  of  the 
two-year  period  from  which  that  status 
was  acquired. 

(iii)  If  the  Immigration  Judge  finds 
that  the  Immigration  and  Naturalization 
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Service  has  met  its  burden  of  proof,  the 
request  to  restore  permanent  resident 
status  on  a  conditional  basis  shall  be 
denied,  and  the  alien  shall  be  found  to 
be  deportable  pursuant  to  section 
241(a)(1)(D).  If  statutorily  eligible,  the 
alien  may  apply  for  relief  from 
deportation  pursuant  to  the  appropriate 
section  or  sections  of  the  Act. 

(c)  Termination  for  cause  at  the  end 
of  two  years. 

(1)  It  the  request  is  to  review  a 
termination  for  causing  occurring  at'the 
end  of  two  years  from  the  date  the  alien 
obtained  lawful  permanent  residence  on 
a  conditional  basis,  the  Immigration  and 
Naturalization  Service  must  establish  by 
a  preponderance  of  the  evidence  that 
the  facts  and  information  described  in 
section  216A(d)(l)  of  the  Act,  and 
alleged  in  the  petition  for  removal  of 
conditional  status,  are  not  true  with 
respect  to  the  qualifying  commercial 
enterprise. 

(2)  If  the  immigration  and 
Naturalization  Service  does  not 
establish  by  a  preponderance  of  the 
evidence  that  the  facts  and  information 
described  in  section  216A(d}(l)  of  the 
Act.  and  alleged  in  the  petition  for 
removal  of  conditional  status,  are  not 
true  With  respect  to  the  qualifying 
commercial  enterprise,  the  Immigration 
Judge  shall  order  that  the  alien's 
permanent  resident  status  be  restored 
and  that  the  conditional  basis  of  that 
status  be  removed  as  of  the  second 
anniversary  of  the  lawful  admission. 

(3)  If  the  Immigration  judge  finds  that 
the  Immigration  and  Naturalization 
Ser\'ipe  has  met  its  burden  of  proof,  the 
request  to  restore  permanent  resident 
status  on  a  conditional  basis  shall  be 
denied,  and  the  alien  shall  be  found  to 
be  deportable  pursuant  to  section 
241(a)fl)(D)ofthe  Act.  If  statutorily 
eligible,  the  alien  may  apply  for  relief 
from  deportation  pursuant  to  the 
appropriate  section  or  sections  of  the 
Act. 

(d)  Termination  for  failure  to  file 
petition. 

(1)  An  alien  entrepreneur  who  is 
charged  as  being  deportable  pursuant  fo 
sectioin  241(a)(1)(D)  of  the  Act,  and  who 
has  not  filed  a  petition  for  removal  of 
the  conditional  basis  of  the  status  in  a 
timely  manner,  may  request  a  stay  of 
deportation  proceedings  to  allow  for  the 
filing  of  the  petition  for  removal  of  the 
conditional  basis.  The  Immigration 
Judge  may  continue  the  proceedings  to 
allow  for  the  filing  of  the  petition  only 
if  the  alien  establishes  good  cause  and 
extenuating  circumstances  for  the 
failure  to  file  the  petition  in  a  timely 
manner. 

(2)  Either  party  may  move  to 
recalendar  the  proceedings  if: 


(i)  The  alien  fails  to  file  the  petition 
within  30  days;  or 

(ii)  The  adjudication  of  the  petition 
for  removal  of  the  conditional  basis  of 
the  status  is  adverse  to  the  alien,  at 
which  time  the  alien  may  request  a 
review  of  the  termination  pursuant  to  (c) 
above. 

(iii)  The  adjudication  of  the  petition 
for  removal  of  the  conditional  basis  of 
the  status  is  favorable  to  the  alien,  at 
which  time  either  party  may  move  for 
a  termination  of  proceedings  if  section 
241(a)(1)(D)  of  the  Act  is  the  only  charge 
of  deportability  pending. 

(e)  Termination  for  failure  to  attend 
interview. 

(1)  If  the  request  is  to  review  a 
termination  pursuant  to  section 
216A(c)(2)(A)(ii)  of  the  Act,  the  burden 
of  proof  is  on  the  alien  to  establish: 

(i)  That  the  petition  for  removal  of  the 
conditional  basis  was  timely  filed;  and 

(ii)  That  the  alien  did  appear  at  the 
personal  interview  scheduled  before  an 
officer  of  the  Immigration  and 
Naturalization  Ser\'ice  as  required  in 
section  216A(c)(l)(B)  of  the  Act,  or  that 
there  was  good  cause  shown  for  his/her 
failure  to  appear. 

(2)  If  the  Immigration  Judge 
determines  that  the  alien  has  met  the 
burden  of  proof  in  establi.shing 
compliance  with  both  of  the 
requirements  stated  in  subsection  (1), 
the  Immigration  Judge  shall  continue 
the  proceedings  to  allow  the 
Immigration  and  Naturalization  Service 
to  schedule  an  interview  and  adjudicate 
the  petition  on  the  issue  of  whether  the 
facts  and  information  described  in 
section  216A(d)(l)  of  the  Act,  and 
alleged  in  the  petition  for  removal  of  the 
conditional  basis  of  the  status,  are  true. 

(3)(i)  If  the  adjudication  of  the 
petition  for  removal  of  the  conditional 
basis  of  the  status  is  adverse  to  the  alien, 
either  party  may  move  to  recalendar  the 
proceedings,  at  which  time  the  alien 
may  request  a  review  of  the  termination 
for  cause  pursuant  to  (c)  above. 

(ii)  If  the  adjudication  of  the  petition 
for  removal  of  the  conditional  basis  of 
the  status  is  favorable  to  the  alien,  either 
party  may  move  to  recalendar  the 
matter,  and  then  move  for  tennination 
of  proceedings  if  section  241(a)(1)(D)  is 
the  only  charge  of  deportability 
pending. 

Dated:  October  28, 1993. 
Janet  Reno, 

Attorney  General. 

[FR  Doa  93-27767  Filed  11-10-93:  8:45  am| 

BILUNC  CODE  4410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  54  and  79 
[Docket  No.  93-050-1] 

Scrapie:  Sheep  and  Goats  Less  Than 
1  Year  of  Age  Moved  to  Slaughter 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  allow 
sheep  and  goats  less  than  1  year  of  age 
from  scrapie-infected  or  source  flocks  to 
move  interstate  to  slaughter,  without 
being  permanently  identified  with  an 
indelible  "S"  mark,  if  they  are 
accompanied  by  a  permit  and  moved  in 
a  sealed  means  of  conveyance.  We  are 
also  proposing  to  provide  that  the 
diagnosis  of  scrapie  necessary  to 
categorize  a  flock  as  an  infected  flock, 
source  fiock,  or  trace  flock  must  have 
been  made  after  March  31,  1989,  and  are 
proposing  to  provide  that  flank  tattoos 
and  ear  tattoos  are  acceptable  forms  of 
identification  for  certain  sheep  and 
goats  moved  interstate.  We  believe  these 
changes  would  provide  safeguards 
necessary  to  guard  against  the  interstate 
spread  of  scrapie,  while  eliminating 
unnecessarily  restrictive  marking  and 
identification  requirements. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  11.  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
050-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATJON  CONTACT:  Dr. 
Dan  Harpster,  Senior  Staff  Veterinarian, 
Miscellaneous  Diseases  Staff,  VS. 
APHIS.  USDA.  room  701.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20872.  (301)  436-6954. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  79 
(referred  to  below  as  the  regulations) 
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contain  provisions  restricting  the 
interstate  movement  of  sheep  and  goats 
because  of  scrapie.  Scrapie  is  a 
progressive  degenerative  disea.se  of  the 
central  nervous  system  of  sheep  and 
goats.  The  disease  develops  slowly,  with 
an  incubation  period  lasting  from 
months  to  years.  The  regulations  are 
designed  to  prevent  the  interstate 
transmission  of  scrapie. 

In  order  to  help  protect  against  the 
interstate  transmission  of  scrapie, 
certain  sheep  and  goats  that  pose  a 
significant  risk  of  being  affected  with 
scrapie  may  not  be  moved  interstate 
unless  they  are  permanently  identiHed 
with  an  indelible  mark  in  the  fonn  of 
the  letter  "S."  which  must  be  at  least  1" 
by  1"  and  applied  on  the  left  jaw.  This 
mark  identifies  sheep  and  goats  that 
may  pose  a  risk  of  transmitting  scrapie. 

Except  as  described  in  the  following 
paragraph,  the  following  sheep  and 
goals  being  moved  interstate  must  be 
"S"  marked:  (1)  Scrapie-positive 
animals.  (2)  animals  from  infected 
flocks,  and  (3)  animals  from  source 
flocks.  A  source  flock  is  defined  as  a 
flock  in  which  a  Veterinary  Services 
representative  has  determined  that  at 
least  two  animals  were  bom  that  were 
diagnosed  as  scrapie-positive  at  an  age 
of  54  months  or  less,  provided  the 
second  scrapie-positive  diagnosis  was 
made  within  60  months  of  the  first 
scrapie-positive  diagnosis. 

Currently,  the  regulations  exempt 
certain  sheep  and  goats  from  an  infected 
or  source  flock  from  the  "S"  mark 
requirements  only  if  they  come  from  a 
flock  for  which  the  owner  agrees  to  and 
meets  reporting,  identification.- 
recordkeeping,  inspection,  and  testing 
requirements,  specified  in  §  79.2(a)(1) 
through  (a)(7).  The  exempted  sheep  and 
goats  are  (1)  those  other  than  high-risk 
animals;  and  (2)  high-risk  animals  less 
than  1  year  of  age  moving  in  slaughter 
channels.  In  general,  animals  are 
classified  as  "high-risk  animals"  if  they 
are  the  progeny  of  a  scrapie-positive 
dam.  if  they  were  bom  during  the  same 
lambing  season  as  the  progeny  of  a 
scrapie-positive  dam.  or  if  they  were 
bora  during  the  same  lambing  season  as 
a  scrapie-positive  ewe  or  ram. 

Need  for  Change 

As  noted  above,  the  purpose  of  "S" 
marking  is  to  identify  sheep  and  goats 
that  may  pose  a  significant  risk  of 
transmitting  scrapie.  If.  however,  an 
animal  is  being  moved  to  slaughter,  and 
is  commingled  only  with  other  animals 
being  moved  to  slaughter,  it  poses  little 
risk  of  spreading  scrapie  beyond  the 
animals  going  to  slaughter.  In  such 
cases,  "S"  marking  the  animals  moved, 
the  vast  majority  of  which  are  less  than 


1  year  of  age.  appears  to  be  an 
unnecessary  burden  to  persons  moving 
the  animals  interstate  to  slaughter. 

We  are  therefore  proposing  to  allow 
sheep  and  goats  less  than  1  year  of  age 
to  be  moved  interstate  to  slaughter  from 
an  infected  flock  or  source  flock  that 
does  not  meet  the  requirements  in 
§  79.2(a)(1)  through  (a)(7).  without  being 
permanently  identified  with  an 
indelible  "S"  mark,  provided  the 
animals  are  moved  to  slaughter-in  a 
means  of  conveyance  sealed  by  an 
APHIS  representative  and  are 
accompanied  by  a  permit  issued  by  an 
APHIS  representative.  The  permit 
would  identify  the  shipment,  and  its 
origin  and  destination,  and  would  help 
ensure  that  there  is  no  diversion  of  the 
animals  before  their  arrival  for 
slaughter.  We  would  define  pennit  in 
§79.1  as  an  official  document  (VS  Form 
1-27)  listing  specified  information 
regarding  the  shipment  of  animals. 

Identification  of  Animals 

As  noted  above,  certain  sheep  and 
goats  from  infected  or  source  flocks  are 
exempted  from  "S-mark"  requirements 
if  they  come  from  a  flock  from  which 
the  owner  agrees  to  meet  reporting, 
identification,  recordkeeping, 
inspection,  and  testing  requirements,  as 
set  forth  in  §  79.2(a)(1)  through  (a)(7)  of 
the  regulations.  Among  these 
requirements.  §  79.2(a)(3)  requires  that 
the  form  of  identification  used  be  an 
electronic  implant  providing  a  unique 
identification  number.  When  this 
requirement  was  added  to  the 
regulations,  it  was  anticipated  that 
electronic  implant  identification  devices 
for  sheep  and  goats  would  be  widely 
available.  At  present,  however,  this  is 
not  the  case. 

Because  of  the  unavailability  of 
electronic  implant  devices,  we  are 
proposing  to  amend  the  regulations  to 
require  that  the  means  of  identification 
used  be  either  an  electronic  implant,  a 
flank  tattoo,  or  an  ear  tattoo,  providing 
a  unique  identification  number.  A  flank 
tattoo  or  ear  tattoo  with  a  unique 
identification  number  would  provide  an 
adequate  means  of  identifying  a  sheep 
or  goat. 

Changes  in  Definitions 

The  regulations  in  9  CFR  part  54 
include  provisions  for  the  payment  of 
Federal  indemnification  to  the  owners 
of  sheep  and  goats  destroyed  due  to 
scrapie,  and  include  provisions 
regarding  a  voluntary  scrapie  sheep  and 
goat  flock  identification  program.  Both 
§79.1  and  §54.1  include  definitions  of 
infected  Pock,  source  flock,  and  trace 
Pock.  These  definitions  were  added  to 
the  regulations  in  1992  and  were  made 


'  effective  October  1  of  that  year,  as  part 
of  the  establishment  of  a  voluntary 
scrapie  sheep  and  goat  flock 
certification  program.  Prior  to  that  date, 
the  regulations  provided  for  quarantines 
of  areas  due  to  the  presence  of  scrapie, 
with  the  interstate  movement  of  certain 
sheep  from  those  areas  allowed  under 
certain  conditions. 

An  infected  Pock  is  defined  as  any 
flock  in  which  a  Veterinary  Services 
representative  or  State  representative 
has  determined  an  animal  to  be  a 
scrapie-positive  animal.  A  source  Pock 
is  defined  as  a  flock  in  which  a 
Veterinary  Services  representative  has 
determined  that  at  least  two  animals 
that  were  diagnosed  as  scrapie-positive 
animals  were  bom.  provided  the 
animals  were  so  diagnosed  at  an  age  of 
54  months  or  less  and  the  second 
scrapie-positive  diagnosis  was  made 
within  60  months  of  the  first.  Both  the 
definitions  of  infected  Pock  and  source 
Pock  provide  that  a  flock  will  no  longer 
be  so  considered  after  the  flock  has 
completed  the  requirements  of  a  flock 
plan.  A  trace  Pock  is  defined  as  a  flock 
in  which  a  Veterinary  Services 
representative  has  determined  that  one 
animal  that  was  diagnosed  as  a  scrapie- 
positive  animal  at  an  age  of  54  months 
or  less  was  bom. 

Under  the  three  definitions  as 
currently  set  forth,  the  flocks  in 
question  retain  their  status,  no  matter 
how  long  ago  the  scrapie-positive 
animals  were  so  diagnosed,  unless,  in 
the  case  of  infected  flocks  and  source 
flocks,  they  are  released  from  that  status 
by  completing  a  flock  plan.  Before 
October  1, 1992,  however,  flocks  that 
were  identified  as  having  a  scrapie- 
positive  anim.al,  or  a  potentially  scrapie- 
positive  animal,  were  considered  to  be 
free  of  scrapie  once  they  completed  42- 
month  surveillance  by  APHIS  inspectors 
without  further  identification  of  scrapie 
in  the  flock.  Under  the  current 
regulations,  certain  flocks  that  were  kept 
under  surveillance  for  42  months  prior 
to  October  1, 1992,  and  that  were 
considered  to  be  scrapie-free  upon  being 
released  from  that  surveillance,  are  now 
by  definition  considered  to  be  infected 
flocks,  source  flocks,  or  trace  flocks. 
However,  it  was  not  our  intent  when  the 
regulations  were  established  to  consider 
such  flocks  as  infected,  source,  or  trace 
flocks. 

In  this  proposed  rule,  we  are 
proposing  to  clarify  our  intent  by 
providing  in  the  definitions  of  infected 
Pock,  source  Pock,  and  trace  Pock,  in 
§§  54.1  and  79.1,  that  the  diagnosis  of 
scrapie  necessary  to  categorize  a  flock  as 
an  infected  flock,  source  flock,  or  trace 
flock  must  have  occurred  after  March 
31.  1989.  April  1. 1989.  is  42  months 
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prior  to  October  1, 1992,  the  effective 
date  of  the  current  regulations.  Any 
flock  in  which  a  diagnosis  of  scrapie 
was  last  made  prior  to  April  1,  1989, 
and  which  was  placed  under 
survedllance  for  42  months,  would  have 
been  released  from  surveillance  and 
considered  free  of  scrapie  before 
October  1.1992. 

In  this  proposed  rule,  we  are  also 
proposing  to  amend  ihe  definitions  of 
source  flock  and  trace  flock  in  §§  54.1 
and  79.1  to  provide  that  the  diagnosis  of 
scrapie  resulting  in  such  flock  status 
may  be  made  either  by  a  State 
representative  or  by  an  APHIS 
representative  (to  be  changed  from 
"Veterinary  Services  representative,"  as 
explained  below  under  "Nonsubstantive 
Changes  to  part  54  and  part  79"). 
Currently,  the  regulations  provide  that 
such  a  diagnosis  may  be  made  only  by 
a  Veterinary  Services  representative. 
However,  the  definition  of  infected  flock 
allows  the  diagnosis  of  a  scrapie- 
positive  animal  to  be  made  by  either  a 
Veterinary  Services  representative  or  a 
State  representative.  State 
representatives  work  in  conjunction 
with  Federal  representatives,  and  there 
is  no  reason  that  diagnoses  made  with 
regard  to  source  flocks  and  trace  flocks 
should  differ  from  those  made  for 
infected  flocks. 

We  are  also  proposing  to  amend  the 
definition  of  trace  flock  in  §§  54.1  and 
79.1  to  clarify  that  flocks  will  be 
released  from  trace  flock  status  after 
they  have  completed  the  requirements 
of  a  flock  plan.  As  noted  above, 
provision  for  such  release  already  exists 
with  regard  to  infected  flocks  and 
source  flocks,  and  the  current  definition 
of  flock  plan  refers  to  plans  for  trace 
flocks  as  well  as  for  infected  flocks  and 
source  flocks.  It  has  been  our  intent  that 
trace  flocks  should  be  treated  the  same     - 
as  infected  flocks  and  source  flocks  in 
this  regard. 

Nonsubstantive  CSianges  to  Part  54  and 
Part  79 

To  reflect  internal  agency 
management,  we  are  proposing  to 
replace  all  references  to  "Veterinary 
Services  representative"  in  part  54  and 
part  79  with  references  to  "APHIS 
representative."  Additionally,  we  are 
proposing  to  amend  §  54.1  by  deleting 
the  definitions  of  Veterinary  Services 
and  Veterinary  Services  representative. 
We  are  also  proposing  to  add  to  §  79.1 
a  definition  of  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  and  are 
proposing  to  delete  the  definition  in 
§  79.1  of  Veterinary  Services 
representative. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  proposed  rule:  (1)  Would  have 
an  effect  on  the  economy  of  less  than 
$100  million:  (2)  would  not  adversely 
afTect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
gra.its,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

The  changes  we  are  proposing  include 
allowing  the  interstate  movement  to 
slaughter  of  sheep  and  goats  less  than  1 
year  of  age  ftx>m  scrkpie-infected  fiocks 
or  source  flocks  that  do  not  meet  the 
requirements  of  §  79.2(a)(1)  through 
(a)(7)  of  the  regulations,  if  the  animals 
are  moved  in  a  sealed  means  of 
conveyance  and  accompanied  by  a 
permit.  This  approach  would  be  less 
restrictive  and  more  efficient  than  the 
current  rule  that  provides  that  these 
animals  may  be  moved  interstate  only  if 
the  animals  have  been  identified  with 
an  "S"  mark  to  the  left  jaw. 

Although  the  proposed  change  would 
apply  to  both  sheep  and  goats,  at 
present  no  goats  are  being  moved 
interstate  with  an  "S"  mark. 

There  are  approximately  92,500  sheep 
farms  in  the  United  States,  with 
approximately  11  million  sheep.  The 
large  majority  of  these  are  small  entities. 
Ninety-nine  percent  of  the  sheep  farms 
in  this  country  each  have  annua!  sales 
totalling  less  than  $500,000,  and 
approximately  77,000  have  fewer  than 
100  sheep. 

The  number  of  farms  and  animals  that 
would  be  affected  by  this  proposed 
change  would  be  relatively  small.  There 
are  approximately  86  infected  or  source 
flocks  in  this  country,  with  only  about 
4,300  animals.  All  of  these  flocks  are  on 
what  are  considered  small  farms.  The 
total  number  of  farms  affected  would  be 
less  than  .1  percent  of  the  total  number 
of  sheep  farms  in  the  United  States. 

It  costs  approximately  $0.50  to  brand 
a  Iamb.  TTiis  amount  would  be  saved  by 
those  farms  that  choose  to  ship  animals 
according  to  the  proposed  regulations. 


This  compares  to  the  average  market 
value  for  a  finished  market  lamb  of  $65. 

We  are  also  proposing  to  provide  that 
the  diagnosis  of  scrapie  necessary  to 
categorize  a  flock  as  an  infected  flock, 
source  fiock,  or  trace  fiock  must  have 
been  made  after  March  31, 1989.  This 
change  would  exclude  from  such 
categorizations  flocks  that  completed  a 
42-month  surveillance  period  prior  to 
October  1, 1992,  and  in  which  scrapie 
has  not  been  diagnosed  since.  This 
change  would  clarify  our  intent  as  to  the 
definitions  in  question  and  would  have 
no  economic  effect. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to    lis 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782;  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 
404-W.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  20250. 

List  of  Subjects 

9  CFR  Part  54 

Animal  diseases.  Goats,  Indemnity 
payments.  Sheep. 

9  CFR  Part  79 

Animal  diseases,  Quarantine,  Sheep, 
Transportation. 

Accordingly,  9  CFR  parts  54  and  79 
would  be  amended  as  follows: 
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PART  54— CONTROL  OF  SCRAPIE 

1.  The  authority  citation  for  part  54 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  111.  114. 114a.  134a- 
134h:  7  CFR  2.17.  2.51.  and  371.2(d). 

2.  Section  54.1  would  be  amended  as 
follows: 

a.  The  definitions  of  infected  flock, 
source  flock,  and  trace  flock  would  be 
revised  to  read  as  set  forth  below. 

b.  The  definitions  of  Veterinary 
Services  and  Veterinary  Services 
representative  would  be  removed. 

c  The  words  "a  Veterinary  Services" 
would  be  removed  and  "an  APHIS" 
would  be  added  in  their  place  in  the 
following  places: 

i.  The  definition  of  affected  animal: 

ii.  The  definition  of  flock  plan,  first 
sentence;  and 

iii.  The  definition  of  scraple-exposed 
animals. 

d.  The  definition  of  Area  Veterinarian 
in  Charge  would  be  amended  by 
removing  the  words  "Veterinary 
Services"  and  "the  Animal  and  Plant 
Health  Inspection  Service"  and  adding 
"APHIS"  in  their  place. 

e.  In  the  definition  of  flock  plan,  the 
second  sentence  would  be  amended  by 
removing  the  words  "Veterinary 
Services"  and  adding  "APHIS"  in  their 
place. 

S54.1    Deflnltions. 


Infected  flock.  Any  flock  in  which  an 
APHIS  representative  or  a  State 
representative  has  determined  an 
animal  to  be  a  sorapie-positive  animal 
after  March  31. 1989.  A  fiock  will  no 
longer  be  an  infected  flock  after  it  has 
completed  the  requirements  of  a  fiock 
plan. 

Source  flock.  A  fiock  in  which  an 
APHIS  representative  or  a  State 
representative  has  determined  that  at 
least  two  animals  were  bom  that  were 
diagnosed  as  scrapie-positive  animals  at 
an  age  of  54  months  or  less.  In  order  for 
the  flock  to  be  a  source  flock,  the  second 
scrapie-positive  diagnosis  must  have 
been  made  within  60  months  of  the  first 
scrapie-positive  diagnosis  and  after 
March  31. 1989.  A  flock  will  no  longer 
be  a  source  flock  after  it  has  completed 
the  requirements  of  a  flock  plan. 
•        •        •        •        • 

Trace  flock.  A  flock  in  which  an 
APHIS  representative  or  a  State 
representative  has  determined  that  one 
animal  was  bom  that  was  diagnosed  as 
a  scrapie-positive  animal  at  an  age  of  54 
months  or  less.  In  order  for  the  flock  to 
be  a  trace  flock,  the  scrapie-positive 
diagnosis  must  have  been  made  after 


March  31. 1989.  A  flock  will  no  longer 
be  a  trace  flock  after  it  has  completed 
the  requirements  of  a  flock  plan. 


PART  79— SCRAPIE  IN  SHEEP  AND 
GOATS 

3.  The  authority  citation  for  part  79 
would  be  revised  to  read  as  follows: 

Authority:  21  U.S.C  111-114.  115.  117. 
120. 121. 123-126, 134b.  134f:  7  CFR  2.17. 
2.51.  and  371.2(d). 

$79.1    (Amended] 

4.  In  §  79.1,  definition  of  flock  plan. 
the  second  sentence  would  be  amended 
by  removing  the  words  "Veterinary 
Services"  and  adding  "APHIS"  in  their 
place. 

5.  Section  79.1  would  be  amended  by 
removing  the  definition  of  Veterinary 
Services  representative;  by  revising  the 
definitions  of  infected  flock,  source 
flock,  and  trace  flock;  and  by  adding 
Animal  and  Plant  Health  Inspection 
Service.  APHIS  representative,  and 
permit  in  alphabetical  order  to  read  as 
follows: 

$79.1    Definitions. 


Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

APHIS  representative.  An  individual 
employed  by  APHIS  who  is  authorized 
to  perform  the  function  involved. 

Infected  flock.  Any  flock  in  which  an 
APHIS  representative  or  a  State 
representative  has  determined  an 
animal  to  be  a  scrapie-positive  animal 
after  March  31. 1989.  A  flock  will  no 
longer  be  an  infected  flock  after  it  has 
completed  the  requirements  of  a  flock 
plan. 

Permit.  An  official  document  (VS 
Form  1-27)  issued  by  an  APHIS 
representative  that  indicates  the 
following:  the  shipper's  or  consignor's 
name  and  address:  the  consignee's  name 
and  address;  the  State  where  the  permit 
was  issued;  points  of  origin  and 
destination  of  the  animals  being  moved 
interstate;  purpose  of  the  movement; 
number  and  species  of  animals  covered 
by  the  permit;  whether  the  animals  are 
from  an  infected  flock  or  a  source  flock; 
transportation  vehicle  license  number  or 
other  identification  number;  and  seal 
number. 


Source  flock.  A  flock  in  which  an 
APHIS  representative  or  a  State 
representative  has  determined  that  at 
least  two  animals  were  bom  that  were 
diagnosed  as  scrapie-positive  animals  at 


an  age  of  54  months  or  less.  In  order  for 
the  flock  to  be  a  source  flock,  the  second 
scrapie-positive  diagnosis  must  have 
been  made  within  60  months  of  the  first 
scrapie-positive  diagnosis  and  after 
March  31. 1989.  A  flock  will  no  longer 
be  a  source  flock  after  it  has  completed 
the  requirements  of  a  flock  plan. 

Trace  flock.  A  flock  in  which  an 
APHIS  representative  or  a  State 
representative  has  determined  that  one 
animal  was  bom  that  was  diagnosed  as 
a  scrapie-positive  animal  at  an  age  of  54 
months  or  less.  In  order  for  the  flock  to 
be  a  trace  flock,  the  scrapie-positive 
diagnosis  must  have  been  made  after 
March  31. 1989.  A  flock  will  no  longer 
be  a  trace  Hock  after  it  has  completed 
the  requirements  of  a  flock  plan. 
•        •        •        •        • 

6.  Section  79.2  would  be  amended  as 
follows: 

a.  Paragraphs  (a)(1)  through  (a)(7) 
would  be  redesignated  as  paragraphs 
(a)(2)(i)  through  (a)(2)(vii).  respectively. 

b.  Paragraph  (a)  would  be  revised  to 
read  as  set  forth  below. 

c.  In  newly  redesignated  paragraph 
(a)(2)(ii).  the  first  sentence  would  be 
amended  by  removing  the  words 
"Veterinary  Services"  and  adding 
"APHIS"  in  their  place. 

d.  In  newly  redesignated  paragraph 
(a)(2)(iii).  the  third  sentence  would  be 
revised  to  read  as  set  forth  below. 

e.  Newly  redesignated  paragraph 
(a)(2)(iv)  would  be  revised  to  read  as  set 
forth  below. 

f.  Newly  redesignated  paragraph 
(a)(2)(v)  would  be  amended  by  removing 
the  words  "Veterinary  Services"  and 
adding  "APHIS"  in  their  place. 

g.  Newly  redesignated  paragraph 
(a)(2)(vi)  would  be  amended  by 
removing  the  reference  to  "paragraph 
(a)(4)"  and  adding  "paragraph  (a)(2)(iv)" 
in  its  place;  and  by  removing  the  words 
"Veterinary  Services"  and  adding 
"APHIS"  in  their  place. 

h.  Newly  redesignated  paragraph 
(a)(2)(vii)  would  be  amended  by 
removing  the  reference  to  "paragraph 
(a)(2)"  and  adding  "paragraph  (a)(2)(ii)" 
in  its  place. 

$79.2    General  restrictions. 

(a)  Except  as  provided  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  no 
scrapie-positive  animal,  animal  from  an 
infected  flock,  or  animal  fh)m  a  source 
flock  may  be  moved  interstate,  unless 
the  animal  has  been  permanently 
identified  with  an  indelible  mark  in  the 
form  of  the  letter  "S."  at  least  1"  by  1", 
applied  on  the  left  jaw. 

(1)  Animals  less  than  1  year  of  age 
may  be  moved  interstate  to  slaughter 
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from  an  infected  flock  or  a  source  flock 
if  the  animals  are  moved  in  a  means  of 
conveyance  sealed  by  an  APHIS 
representative  and  are  accompanied  by 
a  permit. 

(2)  High-risk  animals  less  than  1  year 
of  age  moving  in  slaughter  channels  and 
animals  other  than  high-risk  animals 
may  be  moved  interstate  if  the  animals 
are  from  infected  flocks  or  source  flocks 
meeting  the  following  conditions:  > 
***** 

(iii)  •   *   *  The  form  of  identification 
shall  be  an  electronic  implant,  flank 
tattoo,  or  ear  tattoo,  providing  a  unique 
identification  number  that  may  be 
applied  by  the  owner  of  the  flock  or  his 
or  her  agent  in  accordance  with 
instructions  by  an  APHIS 
representative.  State  representative,  or 
an  accredited  veterinarian. 

(iv)  The  owner  of  the  flock  or  his  or 
her  agent  shall  maintain,  and  keep  for 
a  minimum  of  5  years  after  an  animal 
dies  or  is  otherwise  removed  from  a 
flock,  tlie  following  records  for  each 
animal  in  the  flock:  the  animal's 
individual  identification  number  from 
its  electronic  implant,  flank  tattoo,  or 
ear  tattoo,  and  any  secondary  form  of 
identification  the  owner  of  the  flock 
may  choose  to  maintain;  se.x;  breed;  date 
of  acquisition  and  source  (previous 
flock),  if  the  animal  was  not  born  in  the 
flock;  and  disposition,  including  the 
date  and  cause  of  death,  if  known,  or 
date  of  removal  from  the  flock. 


with  the  words  "An  APHIS"  the  three 
times  they  appear. 

Done  in  Washington,  DC,  this  5th  day  of 
November  1993. 

Patricia  Jensen, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

IFR  Doc.  93-27891  Filed  11-10-93;  8:45  amj 
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9  CFR  Part  71 

[Docket  No.  9^-084-1] 

Interstate  Movement  of  Mexican-Origin 
Cattle;  Certification  Requirements 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 


§§  79.2  and  79.3    [Amended] 

7.  In  addition  to  the  amendments  set 
forth  above,  9  CFR  part  79  would  be 
amended  by  removing  the  words  "a 
Veterinary  Services"  and  adding,  in 
their  place,  the  words  "an  APHIS"  in 
the  following  places: 

a.  Section  79.2,  newly  redesignated 

§  79.2(a)|2)(ii),  last  sentence;  and  newly 
designated  (a)(2)(vii),  both  places  they 
appear;  and 

b.  Section  79.3(b). 

§79.3    [Amended] 

8.  In  §  79.3,  paragraph  (a)  would  be 
amended  by  removing  the  words  "A 
Veterinary  Services"  and  replacing  them 


'  Owners  of  flocks  participating  in  the  Voluntary 
Scrapie  Flock  Cenification  Program  described  in  9 
CFR  pan  54  agree  to  follow  the  "Uniform  Methods 
and  Rules— Voluntary  Scrapie  Flock  Certincation" 
(the  UMSiR).  which  include,  among  other 
requirements,  the  conditions  in  this  section. 
Individual  copies  of  the  UM4R  may  be  obtained 
from  the  Administrator,  c/o  Sheep,  Goat,  Equine, 
and  Poultry  Diseases  Staff,  Animal  and  Plant  Health 
Inspection  Service.  United  States  Department  of 
Agriculture.  6505  Belcresi  Road,  Hyattsville,  MD 
20782:  or  from  the  American  Sheep  Industry 
Association.  Producer  Services.  6911  S.  Yosemite 
Street,  En^ewood.  CO  80112-1414,  telephone  (303) 
771-3500. 


SUMMARY:  We  are  proposing  to  require 
that  all  Mexican-origin  cattle  moved  in 
interstate  commerce  be  accompanied  by 
a  certificate  on  which  each  animal  is 
individually  identified.  This  action 
appears  to  be  necessary  in  light  of  the 
increasing  numbers  of  tuberculosis- 
infected  animals  disclosed  at  slaughter 
among  cattle  imported  into  the  United 
States  from  Mexico.  The  proposed 
requirement  would  allow  us  to  trace  the 
movements  of  individual  Mexican- 
origin  cattle  being  moved  in  interstate 
commerce  following  their  importation 
into  the  United  States.  This  would 
facilitate  the  disease  surveillance  and 
traceback  activities  that  are  carried  out 
under  the  National  Cooperative  State- 
Federal  Bovine  Tuberculosis 
Eradication  Program. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  13. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
084-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  P.  Davis,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS,  USDA,  room  729.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-4923. 


SUPPt-EMENTARY  INFORMATION: 

Background 

Each  year,  an  average  of  1  million 
cattle  are  imported  into  the  United 
States  from  Mexico.  The  majority  of 
those  cattle — about  99  jsercent— are 
young  steers  that  are  consigned  to 
pastures  and  feedlots  for  finishing  prior 
to  slaughter.  The  remaining  1  percent 
consists  of  spayed  heifers,  which  are 
most  often  consigned  to  pastures  and 
feedlots  with  the  steers  for  finishing 
prior  to  slaughter,  and  bulls  and  female 
cattle  that  are.  with  few  exceptions, 
integrated  into  domestic  cattle  herds  for 
breeding  purposes. 

The  importation  of  ruminants  into  the 
United  States,  including  cattle  from 
Mexico,  is  regulated  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
under  9  CFR  part  92.  subpart  D 
(§§92.400  through  92.435).  Sections 
92.424  through  92.429  of  the  regulations 
in  part  92  contain  specific  provisions 
regarding  the  importation  of  ruminants 
from  Mexico.  Once  they  have  entered 
the  United  States,  the  movement  of 
Mexican-origin  cattle  falls  under  the 
interstate  movement  regulations  in  9 
CFR  subchapter  C  (parts  70  through  89). 
There  are,  however,  no  provisions  in  the 
regulations  in  subchapter  C  that  apply 
specifically  to  Mexican-origin  cattle. 
One  of  the  animal  heahh  concerns 
addressed  in  APHIS'  importation  and 
interstate  movement  regulations  is 
bovine  tuberculosis,  a  contagious, 
infectious,  and  communicable  disease  of 
cattle,  bison,  and  other  species.  In 
recent  years,  the  number  of 
tuberculosis-compatible  cases  found 
among  samples  submitted  from 
Mexican-origin  cattle  at  slaughter  has 
risen  dramatically,  from  78  in  1982  to 
613  in  1992.  The  percentage  of  all 
tuberculosis  slaughter  investigations 
involving  Mexican-origin  cattle  also 
rose  during  that  time,  moving  from  33 
percent  in  1982  to  81  percent  in  1992. 
Because  cattle  imported  from  Mexico 
have  been  involved  to  such  a  large 
extent  in  the  increase  in  tuberculous 
animals  disclosed  at  slaughter,  we  feel 
that  it  is  necessary  to  place  additional 
restrictions  on  the  interstate  movement 
of  cattle  from  Mexico. 

We  are  proposing  to  amend  9  CFR 
part  71  to  require  all  Mexican-origin 
cattle  moved  in  interstate  commerce  to 
be  accompanied  by  a  certificate  issued 
by  an  APHIS  representative.  State 
representative,  or  accredited 
veterinarian  in  the  State  from  which  the 
cattle  are  to  be  moved.  A  certificate,  as 
defined  in  the  tuberculosis  regulations 
in  9  CFR  part  77.  is  an  official  document 
that  shows  the  identification  tag,  tattoo, 
or  registration  number  or  similar 
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identification  of  each  animal  to  be 
moved;  the  number,  breed,  sex.  and 
approximate  age  of  the  animals  covered 
by  the  document;  the  purpose  for  which 
the  animals  are  to  be  moved;  the  date 
and  place  of  issuance;  the  points  of 
origin  and  destination;  the  consignor 
and  the  consi^ee;  and  which  states  that 
the  animal  or  animals  identifled  on  the 
certificate  meet  the  requirements  of  the 
part.  We  would  refer  to  that  definition 
in  our  proposed  regulations. 

The  proposed  regulations  would 
require  that  the  number  on  each 
animal's  official  Mexican  Government 
blue  eartag  be  recorded  on  the  certificate 
to  provide  for  the  individual 
identiHcation  of  each  animal.  We  would 
allow  the  number  from  an  APHIS- 
approved  eartag  to  be  used  if  the  official 
Mexican  Government  blue  eartag  is 
missing. 

We  would  further  require  that  a  copy 
of  the  certificate  be  sent  to  the  State 
animal  health  official  in  the  State  of 
destination,  which  would  serve  to  notify 
State  animal  health  officials,  who  need 
to  be  aware  of  any  potential  animal 
health  concerns  affecting  their 
respective  States,  when  Mexican-origin 
cattle  are  to  be  moved  into  a  particular 
Slate.  The  certificate  also  would  be 
another  means  of  tracking  the 
movement  of  individual  Mexican-origin 
cattle  in  the  United  States,  which  would 
facilitate  the  disease  surveillance  and 
traceback  activities  that  are  carried  out 
under  the  National  Cooperative  State- 
Federal  Bovine  Tuberculosis 
Eradication  Program. 

We  would  add  these  proposed 
requirements  for  the  movement  in 
interstate  commerce  of  Mexican-origin 
cattle  to  the  regulations  in  §  71.18. 
Paragraph  (a)  of  §  71.18  contains 
provisions  related  to  the  individual 
identification  of  certain  cattle  2  years  of 
age  or  older  that  are  to  be  moved  in 
interstate  commerce.  There  are  several 
categories  of  cattle  that  are  exempted 
from  the  requirements  of  §  71.18(a), 
however,  that  would  have  to  be 
individually  identified  under  our 
proposed  regulations.  We  would, 
therefore,  add  our  proposed  regulations 
in  •  new  §  71.1B(b)  that  would  apply 
only  to  Mexican-origin  cattle. 

As  part  of  this  proposed  amendment, 
we  would  need  to  make  changes  to  the 
existingtext  of  §71.18.  First,  the  section 
heading  refers  to  "certain  cattle  2  years 
of  age  or  over,"  which  applies  to  the 
requirements  of  paragraph  (a)  of  the 
section.  The  provisions  we  are 
proposing  to  add.  however,  make  no 
distinction  as  to  the  age  of  the  Mexican- 
origin  cattle,  so  we  inrould  remove  the  "2 
years  of  age  or  over"  qualification  from 
the  section  heading. 


Second,  we  would  add  a  proviso  to 
the  end  of  the  first  sentence  of  the 
introductory  text  of  paragraph  (a), 
which  explains  the  applicability  of  the 
requirements  in  §  71.18.  The  proviso 
would  make  it  clear  that  the  movement 
in  interstate  commerce  of  any  cattle 
imported  into  the  United  States  from 
Mexico  must  be  in  accordance  with  the 
requirements  of  paragraph  (b)  of  the 
section. 

Third,  there  are  two  places  in  the  text 
of  §  71.18 — in  the  introductory  text  of 
paragraph  (a)  and  the  introductory  text 
of  paragraph  (aMl) — where  the  words 
"this  section"  are  used  to  refer  to 
§  71.18(a).  If  we  add  a  new  paragraph  (b) 
as  proposed,  the  words  "this  section" 
would  be  too  general  and  could  blur  the 
distinction  between  the  provisions  of 
paragraph  (a)  and  proposed  paragraph 
(b).  We  would  change  "this  section"  to 
"this  paragraph"  to  avoid  the  potential 
confusion. 

Finally,  we  would  move  paragraphs 
(a)(3)  and  (a)(4)  of  §  71.18  into  a  new 
paragraph  (c)  because  each  of  those 
paragraphs  contains  provisions  that  we 
would  have  apply  to  our  proposed 
requirements  concerning  the  movement 
in  interstate  commerce  of  Mexican- 
origin  cattle.  Paragraph  (a)(3)  states  that 
the  person  shipping,  transporting,  or 
otherwise  causing  the  movement  in 
interstate  commerce  of  the  cattle  is 
responsible  for  their  identification  as 
required  by  §  71.18.  Paragraph  (a)(4) 
prohibits  the  unauthorized  tampering 
with  or  removal  of  any  backtag,  eartag. 
brand,  or  other  identification  device 
required  to  be  on  the  cattle  under 
§  71.18  while  the  cattle  are  moved  in 
interstate  commerce.  By  removing  those 
two  paragraphs  fixjm  §  71.18(a)  and 
placing  them  in  a  new  §  71.18(c),  we 
would  make  it  clear  that  their 
provisions  would  apply  to  both 
paragraph  (a)  and  proposed  paragraph 
(b)  of  §71.18.  As  part  of  this  proposed 
change,  we  would  need  to  redesignate 
paragraph  (a)(5)  as  paragraph  (a)(3)  and 
change  three  references  in  the  text  of 
§  71.18(a)  accordingly. 

Related  Rufenakiag 

In  this  same  issue  of  the  Federal 
Register,  we  are  separately  proposing 
amendments  to  the  regulations 
("Importation  of  Certain  Cattle  from 
Mexico;  Identification  Requirements." 
Docket  No.  93-005-1)  which  would 
require  all  cattle,  other  than  those 
imported  for  immediate  slaughter  or  in 
bond  for  temporary  entry,  imported  into 
the  United  States  from  Mexico  to  be  M- 
branded  prior  to  arrival  at  a  U.S.  port  of 
entry.  This  would  ensure  that  even 
where  the  official  Mexican  government 


blue  eartag  is  missing,  these  cattle  could 
be  identified  as  being  of  Mexican  origin. 
In  addition,  on  September  7, 1993,  we 
published  in  the  Federal  Register  a 
document  titled  "Importation  of  Cattle 
from  Mexico;  Identification 
Requirements"  (58  FR  47084-47085, 
Docket  No.  93-063-1).  In  that 
document,  we  proposed  to  amend  the 
regulations  in  9  CFR  part  92  to  require 
that  all  cattle  from  Mexico  be 
individually  identified  with  an  official 
Mexican  Government  blue  eartag.  The 
Mexican  Government's  blue  eartag  is 
similar  to  official  APHIS  eartags  and 
provides  unique  identification.  Based 
on  that  proposal,  we  have  included 
provisions  for  the  use  of  an  official 
Mexican  Government  blue  eartag  in  the 
requirements  proposed  in  this 
document.  If  the  September  7. 1993, 
proposal  is  withdrawn  or  its  provisions 
are  modified  when  the  proposal  is 
finalized,  we  vriW  adjust  the 
requirements  proposed  in  this 
document  accordingly. 

Miscellaneous 

In  addition  to  the  proposed 
amendment  discussed  above,  we  would 
also  make  several  nonsubstantive 
changes  for  the  sake  of  clarity  and 
accuracy.  First,  the  definition  of 
designated  dipping  station  in  §  71.1 
reads,  in  part,  "A  point  mutually  agreed 
upon  by  the  Division  '  '  '".which  is 
a  reference  to  the  Animal  Health 
Division  of  the  Agricultural  Research 
Service.  When  the  regulatory 
responsibilities  of  the  Animal  Health 
Division  shifted  to  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  in 
1972,  that  reference  should  have  been 
changed,  but  it  was  overlooked.  We 
would  remove  the  word  "Division"  and 
replace  it  with  the  word 
"Administrator"  so  that  the  definition 
accurately  refiects  APHIS'  responsibility 
for  this  regulatory  program. 

Second,  there  is  a  reference  in 
§  71.3(c)(2)  to  provisions  in  §  77.8 
concerning  the  interstate  movement  of 
tuberculin  reactors,  but  §  77.8  does  not 
exist.  The  interstate  movement 
provisions  referred  to  in  §  71.3  are 
actually  contained  in  §  77.5.  We  would 
change  the  reference  to  read  §  77.5. 

Third,  we  would  rectify  two  incorrect 
paragraph  references  in  the  introductory 
text  of  §  71.18(a).  The  first  reference  is 
to  §  78.9(a)(3)(iv).  but  there  is  no  such 
paragraph  in  §  78.9.  We  would  correct 
the  reference  to  read  §  7a9(a)(3)(ii), 
which  is  the  proper  reference.  "The 
second  reference  is  to  §  78.9(d)(3)(vii). 
which  was  removed  by  a  final  rule 
published  in  the  Fednal  Register  on 
January  18. 1989 (54  FR  1923-1926, 
Docket  No.  88-171).  When  the 
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paragraph  was  removed  in  that  final 
rule,  aU  references  to  the  paragraph 
should  have  been  removed  as  well,  but 
this  one  was  not.  We  would  remove  the 
reference. 

Fourth,  also  in  §  71.18,  we  would 
correct  the  paragraph  designations  used 
in  paragraphs  (a)(l)(i).  {a)(l)(ii),  and 
(a)(l)(ii).  In  each  of  the  three 
paragraphs,  italicized  lowercase  letters 
are  used  where  normal  uppercase  letters 
are  needed. 

Finally,  footnote  1  to  §  71.18(a){l)(i) 
states,  in  part,  that  approved  backtags 
are  available  from  a  Veterinary  Services 
representative  and  that  the  term 
Veterinary  Services  representative  is 
defined  in  §  78.1.  However,  that 
definition  was  removed,  and  a 
definition  of  APHIS  representative 
added  in  its  stead,  by  a  final  rule 
publi^ed  in  the  Federal  Register  on 
October  22, 1991  (56  FR  54532-54534. 
Docket  No.  89-150).  We  would, 
therefore,  correct  the  footnote  to  use  the 
current  term  in  both  instemces. 

executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  [Department,  we  have  determined 
that  this  proposed  rule:  (1)  Would  have 
an  effect  on  the  economy  of  less  than 
$100  million:  (2)  would  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

We  are  proposing  to  require  that  all 
Mexican-origin  cattle  moved  in 
interstate  commerce  be  accompanied  by, 
and  individually  identified  on,  a 
certificate  issued  by  an  APHIS 
representative.  State  representative,  or 
accredited  veterinarian. 

Cattle  imported  from  Mexico  account 
for  about  1  percent  of  the  total  U.S. 
cattle  population,  which  in  1991  stood 
at  99.4  million  head.  The  average  price 
per  head  for  cattle  from  Mexico  in  1991 
was  approximately  $350,  with  the  total 
value  of  imported  Mexican  cattle 
exceeding  $361  million  for  the  year. 
During  1991,  approximately  1  million 


live  cattle  were  imported  into  the 
United  States  from  Mexico.  Of  those 
cattle,  approximately  30  to  40  percent 
are  believed  to  have  been  moved  in 
interstate  commerce  fit)m  the  border 
State  in  which  they  entered  the  United 
States  from  Mexico.  We  estimate  that 
the  proposed  certificate  requirement 
would  add  about  3  minutes  to  the  time 
spent  preparing  each  animal  for 
movement  and  would  cost  the  owner  of 
the  cattle  approximately  $1  per  head, 
which  is  less  than  1  percent  of  the 
average  per-head  cost  of  $350.  The  total 
cost  to  the  industry  would  be  between 
$310,000  and  $410,000,  less  than  1 
percent  of  the  total  value  of  imported 
Mexican  cattle  that  move  in  interstate 
commerce. 

We  anticipate,  therefore,  that  this 
proposed  rule  would  have  only  a 
minimal  economic  impact  on  any  U.S. 
entity. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  wrritten 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs.  0MB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503.  Please  send  a  copy  ot  your 
comments  to:  (1)  Chief.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  and  (2) 
Clearance  Officer.  OIRM.  USDA.  room 
404-W,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  71 

Animal  diseases,  Livestock.  Poultry 
and  poultry  products.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 


Accordingly.  9  CFR  part  71  would  be 
amended  as  follows: 

PART  71— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  71 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  111-113,  ll4a,  114a- 
1. 115-117, 120-126.  134b,  134f;  7  CFR  2.17, 
2.51.  and  371.2(d). 

§71.1    [Amended] 

2.  In  §  71.1,  in  the  definition 
Designated  dipping  station,  the  word 
"Division"  would  be  removed  and  the 
word  "Administrator"  added  in  its 
place. 

§71.3    [Amended] 

3.  In  §  71.3,  paragraph  (c)(2).  the 
reference  "§  77.8"  would  be  removed 
and  the  reference  "§  77.5"  would  be 
added  in  its  place. 

4.  Section  71.18  would  be  amended  as 
follows: 

a.  The  section  heading  would  be 
amended  by  removing  the  words  "2 
years  of  age  or  over". 

b.  In  the  introductory  text  of 
paragraph  (a),  the  first  sentence  would 
be  amended  as  follows: 

i.  The  reference  "78.9(a)(3)(iv)"  would 
be  removed  and  the  reference 
"78.9(a)(3)(ii)"  would  be  added  in  its 
place. 

ii.  The  word  "and"  would  be  added 
immediately  before  the  reference 
"78.9(c)(3)(iv)". 

iii.  The  words  ".  and  78.9(d)(3)(vii)" 
would  be  removed. 

iv.  The  words  "this  section."  would 
be  removed  and  the  words  "this 
paragraph:  Provided,  That  the 
movement  in  interstate  commerce  of 
any  cattle  that  have  been  imported  into 
the  United  States  from  Mexico  shall  be 
in  accordance  with  the  requirements  of 
paragraph  (b)  of  this  section."  added  in 
their  place. 

c.  In  the  introductory  text  of 
paragraph  (a)(1).  the  words  "this 
section"  would  be  removed  and  the 
words  "this  paragraph"  added  in  their 
place. 

d.  In  paragraph  (a)(l)(i).  footnote  1. 
the  words  "Veterinary  Services"  would 
be  removed  both  times  they  appear  and 
the  word  "APHIS"  added  in  their  place. 

e.  In  paragraph  (a)(l)(i).  the  words 
"(a)(5)  of  this  section"  would  be 
removed  and  the  words  "(a)(3)  of  this 
section"  added  in  their  place. 

f.  Paragraphs  (a)(l)(i)(a)  through 
(a)(l)(i)(g)  w  ould  be  redesignated  as 
paragraphs  (a)(l)(i)(A)  through 
(a){l)(i)(G). 

g.  In  paragraph  (a)(l)(ii),  the  words 
"(a)(5)  of  this  section"  would  be 
removed  and  the  words  "(a)(3)  of  this 
section"  added  in  their  place. 


59962 


Federal  Register  /  Vol.  58.  Na  217  /  Friday.  November  12.  1993  /  Proposed  Rules 


h.  Paragraphs  (a)(lKii)(a)  through 
(a)(l)(ii)(/)  would  be  redesignated  as 
paragraphs  (a)(l)(ii)(A)  through 
(a)(l)(u)(F). 

i.  In  paragraph  (a)(l)(iii).  the  words 
"(a)(5)  of  this  section"  would  be 
removed  and  the  words  "(a)(3)  of  this 
section"  added  in  their  place. 

j.  Paragraphs  (a)(l)(iii)(a)  through 
(a)(l)(iii)(g)  would  be  redesignated  as 
paragraphs  (a)(l)(iii)(A)  through 
(a)(l)(iii)(G). 

k.  Paragraphs  (a)(3)  and  (a)(4)  would 
be  redesignated  as  paragraphs  (c)(1)  and 
(c)(2),  respectively,  and  paragraph  (a)(5) 
would  be  redesignated  as  paragraph 
(a)(3). 

1.  A  new  paragraph  (b)  would  be 
added  to  read  as  set  forth  below. 

S  71.1 8    IndhHduai  ktentjfication  of  certain 
cattle  for  nwnmtni  In  Interstate  conwnarce. 


Done  in  Washington.  DC  this  5th  day  of 
November  1993. 
Patricia  Jentea. 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

IFR  Doc  93-27893  Filed  11-10-93:  8:45  am) 
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9  CFR  Part  91 

[Docket  NaM-106-1] 

Ports  Designated  for  the  Exportation  of 
AniflMis 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


(b)  Identification  of  Mexican-origin 
cattle.  (1)  Any  cattle  that  have  been 
imported  into  the  United  States  from 
Mexico  may  be  moved  in  interstate 
commerce  from  any  point  to  any 
destination  only  if: 

(i)  Each  animal  is  individually 
identified  with  an  ofTicial  Mexican 
Government  blue  eartag  as  required  by 
§  92.427(d)  of  this  chapter,  or.  if  the 
official  Mexican  Government  blue  eartag 
is  not  present,  an  official  eartag  as 
defined  in  §71.1; 

(ii)  The  cattle  are  accompanied  by  a 
certificate,  as  defined  in  §  77.1  of  this 
subchapter,  issued  by  an  APHIS 
representative.  State  representative,  or 
accredited  veterinarian  in  the  State  of 
origin:  and 

(iii)  The  number  on  each  animal's 
official  Mexican  Government  blue 
eartag,  or,  if  the  official  Mexican 
government  blue  eartag  is  not  present.  . 
(he  number  on  the  animal's  official 
eartag,  is  recorded  on  the  certificate. 

(2)  The  APHIS  representative.  State 
representative,  or  accredited 
veterinarian  who  issued  the  certificate 
required  by  paragraph  (a)(1)  of  this 
section  shall,  upon  completion  of  the 
certificate,  forward  a  copy  of  the 
certificate  to  the  State  animal  health 
official  in  the  State  of  destination. 

(3)  Any  movement  in  interstate 
commerce  of  any  cattle  that  have  been 
imported  into  the  United  States  from 
Mexico  shall  also  comply  with  the  other 
applicable  provisions  in  this  part  and 
other  parts  of  this  subchapter. 


SUMMARY:  We  are  proposing  to  amend 
the  "Inspection  and  Handling  of 
Livestock  for  Exportation"  regulations 
by  adding  Dallas/Fort  Worth 
International  Airport  in  Texas  to  the  Ust 
of  ports  designated  as  ports  of 
embarkation  and  by  designating  DFW 
Quarantine  as  the  export  inspection 
facility,  for  horses  only,  for  that  port. 
The  Dallas/Fort  Worth  International 
Airport  and  DFW  Quarantine  appear  to 
meet  the  requirements  of  the  regulations 
for  designation  as  a  port  of  embarkation 
and  an  animal  export  inspection  fiacility. 
respectively.  We  are  also  proposing  to 
revise  the  listing  for  a  port  of 
embarkation  in  Los  Angeles.  CA.  that 
has  changed  its  name  and  telephone 
number.  These  actions  would  add  a  port 
and  an  inspection  facility  through 
which  horses  may  be  processed  for 
export  and  would  update  the 
regulations. 

DATES:  Gonsideratiofl  will  be  given  only 
to  comments  received  on  or  before 
December  13. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
106-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  Texas  port, 
contact  Dr.  Lisa  Feiguson,  Senior  Staff 
Veterinarian.  Import-Export  Animals 
Staff.  National  Center  for  Import-Export. 
Veterinary  Services.  APHIS,  USDK 


room  760.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)436-7511. 

For  information  concerning  the 
California  port,  contact  Dr.  Michael 
David.  Senior  Staff  Veterinarian.  Import- 
Export  Animals  Staff,  National  Center 
for  Import-Export.  Veterinary  Services. 
APHIS.  USDA.  room  761.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-7511. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91. 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  The  regulations  state,  among 
other  things,  that  all  animals,  except 
animals  being  exported  to  Canada  or 
Mexico,  must  be  exported  through 
designated  ports  of  embarkation. 

To  receive  designation  as  a  port  of 
embarkation.  ■  port  must  have  export 
inspection  facilities  available  for  the 
inspection,  holding,  feeding,  and 
watering  of  animals  prior  to  exportation 
to  ensure  that  the  animals  meet  certain 
requirements  specified  in  the 
regulations.  To  receive  approval  as  an 
export  inspection  facility,  the 
regulations  provide  that  a  facility  must 
meet  specified  standards  in  §  91.14(c) 
concerning  materials,  size,  inspection 
implements,  cleaning  and  disinfection, 
feed  and  water,  access,  testing  and 
treatment,  location,  disposal  of  animal 
wastes,  lighting,  and  office  and  rest 
room  facilities. 

It  appears  that  DFW  Quarantine.  1010 
A  Chinn  Chapel  Road.  Lewisville.  TX. 
(214)  317-6861.  meets  the  requirements 
of  S  94.14(c).  Lewisville  is  located 
approximately  15  miles  north  of  the 
Dallas/Fort  Worth  International  Airport, 
so  the  facility  is  available  to  exporters 
using  the  airport  to  export  horses. 
Therefore,  we  propose  to  add  the  Dallas/ 
Fort  Worth  International  Airport  to  the 
regulations  as  a  port  of  embarkation  for 
horses,  to  be  serviced  by  the  DFW 
Quarantine  export  facility. 

Miscellaneous 

The  export  inspection  facility  called 
Steifel  Bros.  Livestock  in  Los  Angeles. 
CA.  has  undergone  a  name  and 
telephone  number  change.  We  propose 
to  change  the  facility's  entry  on  the  list 
of  export  inspection  facilities  to  reflect 
these  changes. 

Executive  Order  12868  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  pn^>osed  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
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by  ihe  Department,  we  have  determined 
that  this  proposed  rule:  (1)  Would  have 
an  effect  on  the  economy  of  less  than 
$100  million;  (2)  would  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12a66. 

In  1992.  there  were  over  73.000  horses 
exported  out  of  the  United  States. 
Approximately  60,000  horses  (82 
percent)  were  exported  to  Canada, 
.  mostly  through  northern  land  border 
ports,  while  about  6.000  horses  (8 
percent)  %vere  exported  to  Western 
Europe  by  way  of  John  F.  Kennedy 
Airport  in  New  York.  The  remaining 
exports  included  about  3.700  horses  to 
Latin  America,  about  3,500  horses  to 
Asia,  and  a  small  number  of  horses  to 
Australia,  New  Zealand,  and  Africa. 
Horses  exported  to  Latin  America 
generally  were  shipped  through  Miami, 
while  exports  to  Asia  generally  were 
shipped  through  Los  Angeles. 

Ahhough  we  do  not  know  how  many 
horses  might  be  exported  out  of  the 
United  States  through  the  Dallas/Fort 
Worth  International  Airport,  we  do  not 
expect  the  number  to  exceed  5,000 
horses  annually.  Further,  we  believe 
that  only  a  few  entities  would  engage  in 
the  export  of  horses  from  Dallas/Fort 
Worth  and  that  they  all  would  be  small 
entities,  having  190  or  fewer  employees. 

We  believe,  therefore,  that  this 
proposal  would  have  no  significant 
impact  on  horse  exports  from  the  United 
States.  Moreover,  we  expect  any  impact 
to  be  beneficial,  since  the  proposal 
would  establish  an  additional,  possibly 
less  expensive,  port  for  the  export  of 
horses  from  the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assi.<Uance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
inturgovemmental  consultation  with 


State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  91  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  UVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  105, 112. 113, 114a, 
120.  121. 134b.  t34r.  612.  613.  614,  618:  46 
U.S.C  466a,  466b:  49  U.S  C  1509(d):  7  CFR 
2.17.  2.51.  and  371.2(d). 

§91.14    (Amended] 

2.  Section  91.14  would  be  amended  as 
follows: 

a.  Paragraph  (a)(l)(i)(B)  would  be 
revised  as  set  forth  below. 

b.  Paragraphs  (a)(14j(ii)  through 
(a)(14){vi)  would  be  redesignated  as 
(a){14)(iii)  through  (a)(14)(vii)  and  a  new 
paragraph  (a)(14KJi)  would  be  added  to 
read  as  follows. 

§91.14    Ports o( embarlation  and  export 
inspection  facHlties. 

(a)'  •   • 

(D*  '  • 

(!)*•• 

(B)  Valley  Livestock,  14380  South 
Euclid  Avenue,  Chino,  CA  91710,  (909) 
597-1756. 
•         *         •         •         • 

(14)  Texas. 


(ii)  Dallas/Fort  Worth  International 
Airport. 

(A)  DFW  Quarantine  (horses  only), 
1010  A  Chinn  Chapel  Road,  Lewisville. 
TX  75067.  (214)  317-6861. 


Done  in  Washington.  DC  this  Sth  day  of 
November  1993. 
Patricia  Jensen, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Setvices. 

IFR  Doc.  93-27894  Filed  11-10-93:  8:45  ami 
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9  CFR  Part  92 
[Docket  No.  9^-00^1] 

Importation  of  Certain  Cattle  From 
Mexico;  Identification  Requirements 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  animal  importation  regulations  to 
require  that  spayed  heifers  and  intact 
cattle  imported  into  the  United  States 
from  Mexico  meet  the  same  M-branding 
requirements  currently  applied  to 
certain  steers  imported  from  Mexico. 
This  action  appears  to  be  necessary  in 
light  of  the  increasing  nu.Tibers  of 
tuberculosis-infected  animals  disclosed 
at  slaughter  among  cattle  imported  into 
the  United  States  from  Mexico.  The 
proposed  M-branding  requirement 
would  ensure  that,  except  for  limited 
exceptions,  all  Mexican-ongin  cattle  are 
clearly  and  permanently  identified  as 
being  of  Mexican  origin.  This  proposed 
requirement  would  facilitate  the  disease 
surveillance  and  traceback  activities 
that  are  carried  out  under  the  National 
Cooperative  State-Federal  Bovine 
Tuberculosis  Eradication  Program. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  11, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
006-1.  Comments  received  may  be 
inspected  at  USD.\,  room  1141,  South 
Building,  14th  Street  and  Lndependence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Samuel  Richeson,  Senior  Staff 
Veterinarian.  Import-Export  Animals 
Staff,  National  Center  for  Import-Export. 
VS,  APHIS.  USDA.  room  764.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8170. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  animals  into  the  United  States  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry.  Subpart  D — Ruminants, 
§§92.400  through  92.435  of  9  CFR  part 
92,  pertains  to  the  importation  of 
ruminants  into  the  United  States. 
Sections  92.424  through  92.429  of  the 
regulations  contain  specific  provisions 
regarding  the  importation  of  ruminants 
from  Mexico. 

Currently,  the  regulations  in 
§  92.427(c)(2)  require  that  all  steers 
imported  into  the  United  States  from 
Mexico,  except  steers  imported  for 
immediate  slaughter  or  imported  in 
bond  for  feeding  and  return  to  Mexico, 
be  branded  with  the  letter  "M"  prior  to 
arrival  at  a  U.S.  port  of  entry.  We  are 
proposing  to  require  that  intact  cattle 
(i.e.,  calves,  bulls,  and  non-spayed 
female  cattle)  and  spayed  heifers  also  be 
M-branded  in  Mexico  prior  to  their 
importation  into  the  United  States. 

Each  year,  an  average  of  1  million 
cattle  are  imported  into  the  United 
States  from  Mexico.  The  vast  majority  of 
those  cattle — about  99  percent — are 
young  steers,  while  the  remaining  1 
percent  consists  of  spayed  heifers  and 
intact  cattle.  The  steers  and  spayed 
heifers  are,  with  few  exceptions, 
consigned  to  pastures  or  feedlots  for 
finishing  prior  to  slaughter,  while  the 
intact  cattle  are  mostly  integrated  into 
domestic  cattle  herds  for  breeding 
purposes. 

In  recent  years,  the  number  of 
tuberculosis-compatible  cases  found 
among  samples  submitted  from 
Mexican-origin  cattle  at  slaughter  has 
risen  dramatically,  from  78  in  1982  to 
613  in  1992.  The  percentage  of  all 
tuberculosis  slaughter  investigations 
involving  Mexican-origin  cattle  also 
rose  during  that  time,  from  33  percent 
in  1932  to  81  percent  in  1992.  Because 
such  a  large  percentage  of  the 
tuberculous  animals  disclosed  at 
slaughter  in  1992  were  of  Mexican 
origin,  it  has  become  increasingly 
important  that  we  be  able  to  positively 
identify  all  cattle  that  have  been 
imported  from  Mexico. 

Since  1987,  we  have  required  that  all 
steers  imported  from  Mexico,  except 
steers  imported  for  immediate  slaughter 
or  imported  in  bond  for  feeding  and 
return  to  Mexico,  be  branded  on  the 
right  jaw  with  the  letter  "M".  Because 
the  M-brand  provides  a  distinct  and 
permanent  means  of  identifying  an 
animal  as  having  originated  in  Mexico, 


that  requirement  has  facilitated  the 
disease  surveillance  and  traceback 
activities  that  are  carried  out  under  the 
National  Cooperative  State-Federal 
Bovine  Tuberculosis  Eradication 
Program. 

Based  on  the  increase  in  the  number 
of  tuberculosis  investigations  involving 
Mexican-origin  cattle,  we  have 
determined  that  it  is  necessary  to  have 
a  permanent  means  of  identifying 
spayed  heifers  and  intact  cattle  for 
tuberculosis  surveillance  and  traceback 
purposes.  The  average  amount  of  time 
spayed  heifers  and  intact  cattle  spend  in 
the  United  States  following  their 
importation  from  Mexico — 12  to  24 
months  for  spayed  heifers,  longer  for 
intact  cattle — increases  the  chances  that 
other  means  of  identification  such  as 
eartags  could  be  lost  or  removed. 
Therefore,  we  propose  to  amend  the 
regulations  in  §  92.427(c)(2)  to  require 
that  all  cattle  imported  into  the  United 
States  from  Mexico,  except  cattle 
imported  for  immediate  slaughter  or 
imported  in  bond  for  feeding  and  return 
to  Mexico,  be  branded  with  the  letter 
"M"  prior  to  arrival  at  a  U.S.  port  of 
entry. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  proposed  rule:  (1)  Would  have 
an  effect  on  the  economy  of  less  than 
$100  million;  (2)  would  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  creat*  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Cattle  imported  from  Mexico  account 
for  about  1  percent  of  the  total  U.S. 
cattle  population,  which  in  1991  stood 
at  99.4  million  head.  The  average  price 
per  head  for  cattle  from  Mexico  in  1991 
was  $350.  with  the  total  value  of 
imported  Mexican  cattle  exceeding  $361 
million  for  the  year.  During  1991, 
approximately  1  million  live  cattie  were 
imported  into  the  United  States  from 
Mexico. 


We  are  proposing  to  require  that  all 
spayed  heifers  and  intact  cattle 
imported  into  the  United  States  from 
Mexico  meet  the  same  M-brand ing 
requirements  currently  applied  to  steers 
imported  into  the  United  States  from 
Mexico.  This  would  mean  that  all  cattle 
imported  into  the  United  States  from 
Mexico,  except  cattle  imported  for 
immediate  slaughter  or  imported  in 
bond  for  feeding  and  return  to  Mexico, 
would  be  branded  with  the  letter  "M" 
prior  to  arrival  at  a  U.S.  port  of  entry. 
This  proposed  requirement  is  not 
expected  to  have  an  economic  impact 
on  any  U.S.  entities,  large  or  small, 
because  spayed  heifers  and  intact  cattle 
account  for  less  than  1  percent  of  all 
cattle  imported  into  the  United  Stales 
from  Mexico  and  because  the  cost  of  the 
brand,  which  is  negligible,  would  be 
borne  by  the  Mexican  exporter  of  the 
cattle. 

Therefore,  we  expect  this  proposed 
rule  to  have  no  significant  economic 
impact  on  any  large  or  small  entities 
because  its  provisions  would  not 
significantly  increase  or  decrease  their 
cost  of  doing  business. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 
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PART  92-4MPORTATK)N  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.C  1306: 
21  U.S.C  102-105.  Ill,  114a.  134a.  134b. 
134c.  134d,  134f.  135, 136,  and  136a:  31 
b'.S.C  9701;  7  CFR  2.17.  2.51,  and  371.2(d). 

§92.427    [Amended] 

2.  In  §92.427.  paragraph  (c)(2).  the 
first  sentence  would  be  amended  by 
removing  the  words  "Each  steer"  and 
adding  the  words  "All  cattle"  in  their 
place  and  by  removing  the  words  "the 
steer"  and  adding  the  words  "the 
animal"  in  their  place,  and  the  second 
sentence  would  be  amended  by 
removing  the  words  "each  steer's"  and 
adding  the  words  "each  animal's"  in 
their  place. 

Done  in  Washington,  DC,  this  5th  day  of 
Noveraber  1993. 

Patricia  Jensen, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

IFR  Doc.  93-27892  Filed  11-10-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

RIN  3150-AEB1 

Protection  Against  Malevolent  Use  of 
Vehicles  at  Nuclear  Power  Plants; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  (Correction. 

SUMMARY:  This  document  corrects  a 
proposed  rule  appearing  in  the  Federal 
Register  on  November  4. 1993  (58  FR 
58804).  that  would  modify  the  design 
basis  threat  for  radiological  sabotage  to 
include  use  of  a  land  vehicle  by 
adversaries  for  transporting  personnel, 
hand-carried  equipment,  and/or 
explosives.  The  action  is  necessary  to 
correct  the  reference  to  the  public 
comment  date  on  page  58805. 
F0«  RiRTHER  WFORMATJON  CONTACT: 
Priscilla  A.  Dwyer,  OfTice  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  telephone  (301)  504- 
2478. 

On  page  58805.  under  the  heading 
"Public  Comment,"  in  the  second 


column,  the  term  "30-day"  should  read 
"60-day." 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  November,  1993. 

For  the  Nuclear  Regulatory  Conunission. 
John  C.  Hoyle, 

Assistant  Secretary  of  the  Commission. 
[PR  Doc  93-27803  Filed  11-10-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  93-NM-12S-nAD] 

Airworthiness  Directives;  Atrt>u8 
Industrie  Model  A310-222  and  -^24 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Industrie  Model  A310-222  and 
-324  series  airplanes.  This  proposal 
would  require  inspections  and  tests  to 
detect  missing  or  damaged  'vespel' 
bushes  on  the  left-  and  right-hand  wings 
of  the  slat  system  universal  joint 
assemblies;  and  replacement  of  the 
imiversal  joints  with  new  joints,  if 
necessary.  This  proposal  is  prompted  by 
a  report  of  loose  and  migrated  'vespel' 
bushes  and  partial  cracking  within 
unsupported  bush  areas  found  on  the 
slat  system  universal  joint  assemblies. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  rupture  of 
the  imiversal  joints,  which  could  result 
in  a  nmaway  of  the  affected  part  of  the 
slat  system  and,  subsequently,  could 
adversely  affiect  the  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
January  13, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
125-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac.  Cedex  France. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Brandi.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPW.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
idenUfy  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  dosing  d  ite 
for  comments,  specified  above,  wi  1  be 
considered  before  taking  action  on  the 
proposed  rule.  The  prop>osals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  sp>ecificaUy  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  mtIII  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-125-AD."  The " 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-125-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4058. 

Discussion 

The  Direction  Genera le  de  I'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafis 
condition  may  exist  on  all  Airbus 
Industrie  Model  A310-222  and  -324 
series  airplanes.  The  DGAC  advises  that, 
during  an  investigation  of  sampled  in- 
service  airplanes,  loose  and  migrated 
'vespel'  bushes  in  forkends  and  partial 
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cracking  within  unsupported  bush  areas 
were  found  on  the  slat  system  universal 
joint  assemblies.  The  cause  of  these 
discrepancies  is  unknown  at  this  time. 
Damaged  'vespwl'  bushes  can  cause 
worn  universal  joints  to  rupture.  The 
rupture  of  one  worn  universal  joint  can 
induce  locking  of  the  wing  tip  brake, 
which  could  result  in  the  rupture  of 
another  worn  universal  joint.  If  a  second 
worn  universal  joint  ruptures,  a 
runaway  of  the  affected  ^art  of  the  slat 
system  could  occur,  which  could 
adversely  affect  the  controllability  of  the 
airplane. 

Airbus  Industrie  has  issued  Service 
Bulletin  A310-27-2061.  dated 
November  4, 1992,  that  describes 
procedures  for  repetitive  visual 
inspections  and  electrical  continuity 
tests  to  detect  missing  or  damaged 
'vespel'  bushes  on  the  left-  and  right- 
hand  wings  of  the  slat  system  universal 
joint  assemblies.  This  service  bulletin 
also  describes  procedures  for 
replacement  of  the  universal  joints  with 
new  joints.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
92-275-139(B).  dated  December  23, 
1992,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  visual  inspections  and 
electrical  continuity  tests  to  detect 
missing  or  damaged  'vespel*  bushes  on 
the  left-  and  right-hand  wings  of  the  slat 
system  universal  joint  assemblies:  and 
replacement  of  the  universal  joints  with 
new  joints,  if  necessary.  The  inspections 
and  tests  would  be  required  to  continue 
after  replacement  of  the  universal  joints. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
This  is  considered  to  be  an  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 


The  FAA  estimates  that  22  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  23  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $27,830,  or  $1,265  per 
airplane,  per  Inspection  cycle.  TTiis  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  for  the 
most  part  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  "additional"  work 
hours  would  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  would  be  expected  to  be 
minimal. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  93-NM-125-AD. 

Applicability:  All  Model  A310-222  and 
-324  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rupture  of  the  universal  joints, 
which  could  result  in  a  runaway  of  the 
affected  part  of  the  slat  system  and. 
subsequently,  could  adversely  affect  the 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  15,000  total 
landings,  or  within  400  flight  hours  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  visual  inspection  and  an 
electrical  continuity  test  to  detect  missing  or 
damaged  'vespel'  bushes  on  the  left-  and 
right-hand  wings  of  the  slat  system  universal 
joint  assemblies,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A310-27-2061, 
dated  November  4, 1993.  Repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  15.000  landings. 

(b)  If  any  'vespel'  bushes  are  missing  or 
damaged,  prior  to  further  flight,  replace  the 
universal  joint  with  a  new  joint  in 
accordance  with  Airbus  Industrie  Service    • 
Bulletin  A310-27-2061,  dated  November  4, 
1993.  After  replacement,  continue  to  repeat 
the  inspection  and  test  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed 
15,000  landings. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 
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IsiSucd  in  Renton.  Washington,  on 
Novembers.  1993. 

Dairell  M.  Pedersoa. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Serx'ice. 
IFR  Doc  93-27787  Filed  1 1-10-93:  8:45  ami 
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14CFRPart39 

[Docket  No.  93-SW-1»-A0] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214ST 
Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
214ST  helicopters.  This  proposal  would 
require  creation  of  a  component  history 
record  and  would  establish  an  alternate 
retirement  life  of  50.000  high-power 
events  for  the  main  rotor  mast  (mast). 
This  proposal  is  prompted  by  fatigue 
analysis  and  retesting  that  showed  that 
the  mast  is  sensitive  to  both  high-power 
events  and  time-in-service.  The  actions 
speciHed  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
mast,  loss  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
December  27. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-SW-19-AD.  4400 
Blue  Mound  Road,  bldg.  3B,  room  158. 
Fort  Worth.  Texas  76106.  Comments 
may  be  inspected  at  this  location 
betvyeen  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn.  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Southwest  Region.  Rotorcrafl 
Directorate,  Fort  Worth.  Texas  76193- 
0170,  telephone  (817)  624-5177,  fax 
(817) 740-3394. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 


the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
93-SW-19-AD,  4400  Blue  Mound  Road, 
bldg.  3B.  room  158,  Fort  Worth.  Texas 
76106. 

Discussion 

This  notice  proposes  the  adoption  of 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Bell  Helicopter  Textron. 
Inc.  (BHTI)  Model  214ST  helicopters. 
This  proposal  would  require  creation  of 
a  component  historical  service  record 
and  would  establish  an  alternate 
retirement  life  of  50,000  high-power 
events  for  the  main  rotor  mast  (mast), 
part  number  (P/N)  214-040-090-109. 
Currently,  the  mast  has  a  retirement  life 
of  10,000  hours'  time-in-service.  Fatigue 
analysis  and  retesting  by  the 
manufacturer  has  shown  that  the  mast  is 
sensitive  to  both  high-power  events  and 
time-in-service.  High-power  events  are 
takeoffs  and  external  load  lifts.  The 
high-power  events  may  lead  to 
premature  initiation  of  fatigue  cracks  in 
the  mast.  This  condition,  if  not 
corrected,  could  result  in  fatigue  failure 
of  the  mast,  loss  of  the  main  rotor 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  creation  of  a  component 


historical  service  record  and  would 
establish  a  retirement  life  of  50.000 
high-power  events  or  10.000  hours" 
time-in-service  for  the  mast,  part 
number  (P/N)  214-040-090-109.  The 
proposed  AD  would  require  removal 
and  replacement  of  the  mast  on  or 
before  reaching  50,000  high-power 
events  or  10,000  hours'  time-in-service, 
whichever  occurs  first. 

The  FAA  estimates  that  14  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  24  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $21,810  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$323,820  if  the  mast  were  replaced  on 
all  14  helicopters. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
varigus  levels'of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

$39.13    [Annended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
di.'ective: 

Bell  Helkopter  Textron.  Inc.:  Docket  No.  93- 
SW-19-AD. 

Applicability:  Model  214ST  helicopters, 
with  main  rotor  mast  (mast),  part  number  (P/ 
N)  214-040-090-109  installed,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  Eatigue  failure  of  the  mast,  loss 
of  the  main  rotor  system,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  10  calendar  days  after  the 
effective  date  of  this  airworthiness  directive 
(AD),  accomplish  the  following: 

(1)  Create  a  historical  service  record  or 
component  history  card  for  the  mast. 

(2)  Determine  and  record  the  total  time-in- 
service  accumulated  for  each  mast  as  follows: 

(i)  If  the  time-in-service  of  the  mast  is 
unknown,  use  a  time-in-service  of  900  hours 
per  year.  Prorate  the  hours  for  a  partial  year. 

(ii)  If  the  time-in-service  is  known,  use  that 
total  time-in-service. 

(3)  Determine  and  record  the  accumulated 
takeoffs  and  external  load  lifts  high-power 
events  for  the  mast  as  follows: 

(i)  If  the  number  of  high-power  events  is 
unknown,  assign  11  high-power  events  for 
each  hour  time-in-service  obtained  in 
accordance  with  paragraph  (a)(2). 

(ii)  If  the  number  of  high-power  events  is 
known,  record  that  number  as  total 
accumulated  high-power  events. 

(b)  After  compliance  with  paragraph  (a)  of 
this  AD.  continue  to  record  the  time-in- 
service  and  high-power  events  and  add  the 
high-power  events  to  the  previously  recorded 
sum. 

(c)  Remove  the  mast  and  replace  it  with  an 
airworthy  mast  in  accordance  with  the 
following: 

(1)  For  each  mast  with  9.900  hours  or  more 
total  time-in-service  on  the  effective  date  of 
this  AD,  remove  and  replace  the  mast  within 
the  next  100  hours  time-in-service. 

(2)  For  each  mast  with  less  than  9,900 
hours  total  time-in-service  on  the  effective 
date  of  this  AD.  remove  and  replace  the  mast 
before  it  attains  10,000  hours  time-in-service. 

(3)  For  each  mast  with  48,900  or  more 
high-power  events  on  the  effective  date  of 
this  AD,  remove  and  replace  the  mast  on  or 
before  the  accumulation  of  an  additional 
t.lCX)  high-power  events. 

(4)  For  each  mast  with  less  than  48.900 
high-power  events  on  the  effective  date  of 
this  AD.  remove  and  replace  the  mast  before 
it  attains  SO.COO  high-power  events. 

(d)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  maintenance 


manual  by  establishing  an  additional 
retirement  life  for  the  mast. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  CertiHcation  Office,  FAA, 
Rotorcraft  Directorate,  Fort  Worth,  Texas 
76193-0170.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Rotorcraft 
Certification  Office. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth.  Texas,  on  October  5. 
1993. 

Henry  A.  Aimstrong, 

Assistant  Directorate  Manager.  Hotorcraft 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-27799  Filed  11-10-93:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-NM-165-AD] 

Airworthiness  Directives;  Fokker 
Model  F-28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUIMIMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F-28  Mark  0100 
series  airplanes.  This  proposal  would 
require  the  installation  of  modified 
Flight  Warning  Computers  and  Flight 
Augmentation  Computers.  This 
proposal  is  prompted  by  reports  of 
nuisance  yaw-damper  fault  warnings 
and  undetected  horizontal  trim  motion, 
and  the  development  of  improved 
computers  that  eliminate  these 
problems.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
nuisance  warnings  in  the  cockpit  and 
undetected  trim  motion,  both  of  which 
could  compromise  the  safe  takeoff  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
January  13, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
165-AD,  1601  Lind  Avenue.  SW., 


Renlon.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORiyUTION  CONTACT: 
Mark  Quam,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055^056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORt«ATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-165-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a^copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-165-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 
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Discussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F-28  Mark 
0100  series  airplanes.  The  RLD  advises 
that  there  have  been  numerous  reports 
of  nuisance  yaw-damper  fault  warnings 
that  have  occurred  during  takeoff.  Such 
fault  warnings,  under  normal 
circumstances,  would  serve  to  alert  the 
flightcpew  that  the  airplane  is  not  in  a 
proper  configuration  with  regard  to  the 
yaw-damper  for  safe  flight  or  takeoff. 
However,  during  the  takeoff  process,  the 
number  and  frequency  of  warnings  that 
may  sound  as  the  airplane  is 
maneuvered  during  taxi  are  such  that 
the  flight  crew  may  consider  them  as 
"nuisance  warnings."  Under  these 
circumstances,  the  flight  crew  may 
routinely  disregard  these  warnings, 
which  essentially  negates  the  warning 
system's  purpose.  Nuisance  warnings 
can  also  distract  the  flight  crew  from  its 
regular  duties  during  takeoff 
procedures,  and  thus  serve  to 
compromise  the  safe  takeoff  of  the 
airplane. 

Additionally,  the  RLD  advises  that, 
during  recent  ground  testing  of  these 
airplanes,  problems  were  identified  in 
the  stabilizer  trim  system.  The  testing 
revealed  that  trim  motion  in  the 
horizontal  stabilizer  may  go  undetected 
by  the  flight  crew.  If  this  were  to  happen 
just  prior  to  or  during  flight,  it  could 
compromise  the  controllability  and 
continuing  safe  flight  of  the  airplane. 

Fokker  has  developed  new  modified 
Fight  Warning  Computers  and  Flight 
Augmentation  Computers  that  have 
improved  monitoring  capabilities  of  the 
relevant  systems,  and  has  issued  several 
service  bulletins  recommending  their 
installation: 

1.  Service  Bulletin  SBFlOO-31-020. 
Revision  1.  dated  June  12, 1993, 
describes  procedures  for  replacing  the 
Flight  Warning  Computer  (FWC)  on 
certain  airplanes  with  an  improved 
FWC.  The  replacement  FWC  provides  a 
trim-in-motion  tone,  an  optional 
adaptive  audio,  a  new  version  coding, 
and  modification  to  include  various 
alerts.  The  RLD  classified  the  original 
issue  of  this  service  bulletin  as 
mandatory,  and  issued  Netherlands 
Airworthiness  Directive  (BLA)  91-057, 
Issue's,  dated  September  13. 1991.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  The 
Netherlands. 

2.  Service  Bulletin  SBFlOO-22-032. 
dated  September  2, 1991.  and  Service 
Bulletin  SBFloa-22-037.  dated  May  31, 
1993,  describe  procedures  for  replacing 


Flight  Augmentation  Computers  (FAC) 
on  various  airplanes  with  two  different 
improved  FAC's.  The  replacement 
FAC"s  provide  improved  fault  isolation, 
which  is  attained  by  the  addition  of 
circuitry  to  allow  cross-comparison  of 
more  signals  than  was  previously 
possible.  The  replacement  FAC's  also 
provide  improved  yaw  damper 
centering,  improved  stabilizer  trim 
motion  ground  testing,  and  trira-in- 
motion  outputs.  The  RLD  classified 
Service  Bulletin  SBFlOO-22-032  as 
mandatory,  and  included  reference  to  it 
in  Netherlands  Airworthiness  Directive 
(BLA)  91-057,  Issue  3,  described  above. 
The  RLD  approved  the  technical  content 
of  Fokker  Service  Bulletin  SBFlOO-22- 
037,  but  has  not  classified  it  as 
mandatory. 

1  he  improved  FWC  and  FAC's 
described  in  these  service  bulletins  have 
been  installed  during  production  on 
Model  F-28  Mark  0100  series  airplanes 
beginning  with  serial  number  11349. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacing  the  FWC  and  the  FAC  with 
improved  versions.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  a  total  of  27 
airplanes  of  U.S.  registry  would  be 
affected  by  the  proposed  AD. 

Installation  of  the  new  FWC  would 
require  approximately  46  work  hours  to 
accomplish,  at  an  average  labor  charge 
of  $55  per  work  hour.  Required  parts 
would  cost  approximately  $450  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  FWC 
installation  on  U.S.  operators  is 
estimated  to  be  $2,980  per  airplane. 

The  proposed  requirement  to  replace 
the  FAC  would  vary,  depending  upon 
the  configuration  of  the  FAC  installed. 
Additionally,  operators  would  have  a 
choice  of  two  different  FAC's  to  use  as 
replacement  installations: 


Should  an  operator  elect  to  install  an 
FAC  having  part  number  622-7478- 
401MOD11.  it  would  require 
approximately  1  work  hour  to 
accomplish,  at  an  average  labor  charge 
of  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  this  specific 
proposed  installation  requirement  on 
U.S.  operators  would  be  $55  per 
airplane. 

Should  an  operator  elect  to  install  an 
FAC  having  part  number  622-7478-411, 
it  would  require  approximately  52  work 
hours  to  accomplish,  at  an  average  labor 
charge  of  $55  per  work  hour.  Required 
parts  would  cost  approximately  $2,515 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  specific 
proposed  FAC  installation  requirement 
on  U.S.  operators  is  estimated  to  be 
$5,375  per  airplane. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  this  proposed 
AD  on  U.S.  operators  would  be  between 
$3,005  and  $8,355  per  airplane,  or 
between  $81,135  and  $225,585  for  the 
entire  U.S.  fleet.  These  total  cost  figures 
assume  that  no  operator  has  yet 
accomplished  any  of  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aotfaorily:  49  US  C.  App.  1354(a).  1421 
and  1423; 49  US.C.  106(g);  and  14 CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  93-NM-165-AD. 

Applicability:  Model  F-28  Mark  0100 
series  airplanes;  serial  numbers  11244 
through  11348,  inclusive:  equipped  with 
Flight  Warning  Computer.     P/N  80-0610-2- 
( );  or  equipped  with  Flight  Augmentation 
Computer,  part  number  (P/N)  622-7478-321 
or  P/N  622-7478-401;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  nuisance  yaw-damper  fault 
warnings  and  undetected  trim  motion, 
accomplish  the  followng: 

(a)  For  airplanes  having  serial  numbers 
11244  through  11321  inclusive.  11323 
through  11329  inclusive,  11331,  and  11333; 
and  equipped  with  Flight  Warning  Computer 
(FWC)  P/N  80-0610-2H  Y-  Within  one  year 
after  the  effective  date  of  this  AD.  remove  the 
currently  installed  FWC.  modify  the  airplane, 
and  insUll  FWC  P/N  80-0610-3-30,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-31-020,  Revision  1,  dated  June  12. 
1993. 

Note  1:  Installation  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-31- 
020.  dated  May  24, 1991.  is  considered  to  be 
in  compliance  with  this  paragraph. 

(b)  For  airplanes  having  serial  numbers 
11244  through  11339  inclusive.  11341,  and 
11342;  and  equipped  with  Flight 
Augmentation  Computer  (FAC)  P/N  622- 
7478-321 :  At  the  same  time  as,  rar  prior  to 
further  flight  after,  accomplishing  the 
requirements  of  paragraph  (a)  of  this  AD. 
remove  the  currently  installed  FAC  and 
replace  it  with  either  of  the  following: 

(1)  FAC  P/N  622-7478-401MOD11,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-22-032.  dated  September  2. 1991;  or 

(2)  FAC  P/N  622-7478-411,  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-22- 
037,  dated  May  31, 1993.  Equipment 
combinations  listed  in  that  service  bulletin 
must  be  adhered  ta 

(c)  For  airplanes  having  serial  numbers 
11244  through  11348  inclusive,  and 
equipped  with  FAC  P/N  622-7478-401: 
Within  one  year  after  the  effective  date  of  this 
AD,  remove  the  currently  installed  FAC  and 
replace  it  with  either  of  the  follo.ving: 


(1)  FAC  P/N  622-7478-401MOD11.  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-22-032.  dated  September  2. 1991;  or 

(2)  FAC  P/N  622-7478-411.  in  accordance 
with  Fokker  Service  Bulletin  SBFl 00-22- 
037.  dated  May  31,  1993.  Equipment 
combinations  listed  in  that  service  bulletin 
must  be  adhered  to. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manner, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appro|>riate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

Issued  in  Renton,  Washington,  on 
November  5. 1993. 
Darrell  M.  Pederson, 
Acting  Klanager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-27785  Filed  11-10-93;  8:45  am) 
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14  CFR  Part  39 

[OockM  No.  93-NM-1 47-AD] 

Airworttiiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  replacement  of  the  flight  control 
computers  (F(X)  with  new,  improved 
FCC's;  and  removal  of  certain 
limitations  from  the  Airplane  Flight 
Manual  (AFM).  if  necessary.  This 
proposal  is  prompted  by  reports  that, 
during  a  level  change  descent  with  auto 
throttles  engaged  and  manual  flight, 
airplanes  inadvertently  have 
approached  near  minimum  speeds.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  inadvertent  loss 
of  airspeed  during  a  level  change 
descent. 

DATES:  Comments  must  be  received  by 
January  13. 1994. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
147-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  refierenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street,  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2141;  fax  (206)  227-2145. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
speciTied  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  af^er  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Bled  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-147-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAW.  Transport  Airplane  Directorate, 
ANiM-103.  Attention:  Rules  Docket  No. 
93-NM-147-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
reports  have  been  received  from 
operators  of  these  airplanes  indicating 
that,  during  a  level  change  descent  and 
manual  flight,  the  airplanes 
inadvertently  have  approached  near 
minimum  speeds.  A  subsequent  design 
review,  conducted  by  Fokker  and 
Collins  (the  manufacturer  of  the  flight 
control  computers  (FCC)  installed  on 
the$e  airplanes),  indicated  that,  during  a 
level  change  descent  with  auto  throttles 
engaged  and  when  the  flight  crew 
elected  not  to  follow  the  flight  director 
guidance,  the  autoflight  FCC  caused  the 
engine  thrust  to  remain  at  idle,  although 
a  higher  thrust  level  was  actually 
needed  to  maintain  a  safe  aircraft  speed. 
This  condition,  if  not  corrected,  could 
result  in  inadvertent  loss  of  airspeed 
during  a  level  change  descent. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-22-029.  dated  January  6. 1992, 
that  describes  procedures  for 
replacement  of  the  FCC's  with  new. 
improved  FCC's  that  are  not  subject  to 
the  addressed  problems.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  BLA  92-016. 
dated  January  24.  1992.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands.  The 
Netherlands  Airworthiness  Directive 
also  includes  procedures  for  removing 
two  limitations  from  the  Limitations 
vSection  of  the  Airplane  Flight  Manual 
(AFM)  once  the  new  FCC  is  installed; 
thesM  limitations  relate  to  restrictions  on 
the  use  of  the  FCC  and  the  flight 
director. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
Jcept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  FCC's  with  new, 
improved  FCC's.  The  replacement 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

This  proposed  AD  would  also  require, 
upon  replacement  of  the  FCC's,  the 
removal  of  two  limitations  from  the 
Limitations  Section  of  the  FAA- 
approved  AFM,  if  those  limitations  are 
currently  present  in  the  AFM. 

The  FAA  estimates  that  39  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $460  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$52,260.  or  $1,340  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  93-NM-147-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244  through 
11364  inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  loss  of  airspeed 
during  a  level  change  descent,  accomplish 
the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  replace  any  flight  control 
computer  (FCC)  having  part  number  (P/N) 
622-7476-321.  P/N  622-7476-331,  or  P/N 
622-7476-401,  with  a  new.  improved  FCC 
having  P/N  622-7476-402,  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-22- 
029.  dated  January  6, 1992. 

(b)  Prior  to  further  flight  after 
accomplishment  of  paragraph  (a)  of  this  AD. 
the  following  limitations,  if  present,  must  be 
removed  from  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM).  section  2.08.01. 

(1)  "Flight  Director 

Manual  Flight  with  Flight  Director  ON. 

For  accurate  speed  control  and  adequate 
speed  protection  the  FD  pitch  commands 
must  be  follo%ved  when  flying  manually.  In 
case  the  FD  commands  are  not  followed, 
switch  both  FD's  to  FPV  or  OFF." 

(2)  "Non-precision  Approach 

Do  not  use  LVLCH  descent  mode  below 
2000  ft  AGL  With  PROF  engaged,  do  not 
lower  the  FMP  altitude  below  the  initial 
approach  or  missed  approach  altitude." 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  FCC  having  P/N  622- 
7476-321,  P/N  622-7476-331,  or  P/N  622- 
7476-401  on  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  widi  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on 
November  5.  1993. 
DfjTell  M .  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  93-27786  Filed  11-10-93;  8:45  am) 

■iLUNQ  COOC  4t10-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  RM93-^«-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

November  5,  1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  change  of  informal 

conference  date. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  informal 
conference  scheduled  for  Tuesday, 
November  16,  1993,  (58  FR  58817,  Nov. 
4, 1993)  has  been  rescheduled  to 
Wednesday,  November  17, 1993.  The 
purpose  of  the  conference  is  to  review 
the  progress  of  the  industry  Working 
Groups  on  Electronic  Bulletin  Boards 
since  the  Commission's  Notice  of 
Proposed  Rule  Making  in  this  docket 
and  to  discuss  the  revised  capacity 
release  data  sets  filed  by  Working 
Groups  1  and  2. 

DATES:  Wednesday,  November  17.  1993, 
beginning  at  10  a.m. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission.  Hearing  Room  1,  810  First 
Street,  NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  (202)  208-2294. 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street.  NE..  Washington.  DC  20426. 
(202) 208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  (202)  208-0666. 
SUPPt.EMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 


interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104.  941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

Change  of  Informal  Conference  Date 

Novembers,  1993. 

Take  notice  that  the  informal 
conference  previously  scheduled  for 
Tuesday.  November  16,  1993.  has  been 
rescheduled  for  Wednesday,  November 
17,  1993,  due  to  scheduling  confiicts  . 
The  purpose  of  the  conference  is  to 
review  the  progress  of  the  Electronic 
Bulletin  Board  Working  Groups  since 
the  Commission's  Notice  of  Proposed 
Rule  Making  in  this  docket  and  to 
discuss  the  revised  capacity  release  data 
sets  filed  by  Working  Groups  1  and  2. 

The  conference  wnl  begin  at  10  a.m. 
on  November  17,  1993.  It  will  be  held 
at:  Federal  Energy  Regulatory 
Commission,  Hearing  Room  1,  810  First 
Street,  NE.,  Washington.  DC  20426. 

All  interested  persons  are  invited  to 
attend.  For  additional  information 
contact  Marvin  Rosenberg  at  (202)  208- 
1283  or  Brooks  Carter  at  (202)  208-0666. 
Linwood  A.  Watson,  )ik. 
Acting  Secretary. 
IFR  Doc.  93-27837  Filed  11-10-93;  8:45  am) 

BILUNC  COOC  C717-01-M 


i>EPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  357 

[Departmont  of  ttM  Treasury  Circular,  Public 
Debt  Series,  No.  2-86] 

Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes,  and  Bills 

AGENCY:  Fiscal  Service,  Treasury. 


ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  notice  withdraws 
Treasury's  request  for  comments  on  the 
proposed  rule  to  govern  Treasury  bonds, 
notes  and  bills  ("securities")  held  in  the 
commercial  book-entry  system,  also 
known  as  the  Treasury/Reserve 
Automated  Debt  Entry  System,  or 
TRADES,  last  published  in  the  Federal 
Register  on  April  2.  1992  (57  FR  12244). 
Treasury  has  determined  that  it  is  no 
longer  appropriate  to  solicit  comments 
on  the  rule  as  currently  proposed,  given 
the  progress  that  has  occurred  in  the 
project  to  revise  Article  8  of  the  Uniform 
Commercial  Code  ("U.C.C"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Calvin  Ninomiya,  Chief  Counsel,  or 
Cynthia  Reese.  Deputy  Chief  Counsel, 
on  (202) 219-3320. 

SUPPLEMENTARY  INFORMATION:  Treasury 
has  published  for  comment  propo.sed 
rules  to  govern  Treasury  marketable 
securities  held  in  the  commercial  book- 
entry  system,  or  "TRADES  "  (see  51  FR 
8846;  51  FR  43027;  57  FR  12244). 

The  comment  period  on  the  last 
proposed  version  of  the  rule  expires  on 
November  30.  1993  (see  58  FR  9134).  It 
had  been  twice  extended,  in  response  to 
requests  from  various  groups  and 
market  participants,  to  allow  for 
consideration  of  issues  being  examined 
by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws 
("NCCUSL")  Drafting  Committee  to 
Revise  Uniform  Commercial  Code, 
Article  8.  The  granting  of  these 
extensions  was  consistent  with 
Treasury's  view  that  it  would  be 
desirable  to  permit  commenters  to  take 
into  account  the  rules  being  developed 
for  Article  8  in  providing  comments  on 
TRADES. 

While  the  effort  to  revise  U.C.C. 
Article  8  has  not  yet  reached  finality,  at 
this  time  it  appears  likely  that  when 
completed,  the  revision  will  representa 
fundamental  change  from  the  existing 
Article  8  rules.  Since  the  proposed 
TRADES  regulations  are  based  to  a  great 
extent  on  the  principles  of  the  existing 
Article  8  rules,  it  does  not  appear 
beneficial  to  request  comments  on  the 
TRADES  regulations  currently  proposed 
for  comment.  Rather,  it  would  be  more 
productive  for  interested  parties,  and  of 
greater  benefit  to  Treasury,  for  potential 
commenters  to  concentrate  on 
completing  an  acceptable  Article  8 
revision. 

Treasury  remains  committed  to 
promulgating  revised  book-entry 
regulations  that  will  result,  to  the  extent 
possible,  in  having  the  same  law  apply 
to  United  States  securities  as  applies  to 
other  book-entry  securities.  It  is 
anticipated  that  a  new  proposed  rule 
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will  be  issued  for  public  comment  at  a 
reasonably  early  date,  one  that  will  take 
into  account  the  product  produced  by 
the  Article  8  revision  process. 

Dated:  November  5. 1993. 
Donald  V.  Hammond, 
Acting  Commissioner  of  the  Public  Debt 
|FR  Doc  93-27789  Filed  11-10-93;  8:45  am) 

BILUNO  COW  4180-4S-M 

— t 

Burebu  of  Engraving  and  Printing 

31  CFR  Part  601 
[Notice  No.  1] 

Distinctive  Paper  for  United  States 
Currency  and  Other  Securities 

AGENCY:  Bureau  of  Engraving  and 

Printing  (BEP).  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Bureau  of  Engraving  and 
Printing  is  proposing  to  amend  the 
provisions  of  Distinctive  Paper  for 
United  States  Currency  and  Other 
Securities  regulations,  to  reflect  the 
adoption  of  a  new  distinctive  paper 
adopted  for  use  by  the  Secretary  of  the 
Treasury  to  deter  counterfeiting. 
DATES:  Written  comments  must  be 
received  on  or  before  December  13, 
1993. 

ADDRESSES:  Send  written  comments  to: 
Manager,  Management  Advisory 
Services  Division,  Office  of  Management 
Services,  Bureau  of  Engraving  and 
Printing,  room  321-llA,  14th  and  C 
Streets,  SW.,  Washington,  DC  20228, 
ATTN:  Notice  No.  2.  Comments  may 
also  be  submitted  by  facsimile 
transmission  to  (202)  874-3529. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodolfo  Roberts,  Office  of  Management 
Services,  Bureau  of  Engraving  and 
Printing,  room  321-9A,  14th  and  C 
Streets,  SW.,  Washington.  DC  20228, 
(202)  874-3551. 

SUPPt-EMENTARY  INFORMATION:  80  Stat. 
379, 39  Stat.  277,  as  amended;  and  Title 
5  U.S.C.  301.  31  U.S.C.  5114  give  the 
Secretary  of  the  Treasury  the  authority 
of  law  to  adopt  a  new  distinctive  paper 
for  use  in  printing  United  States 
currency  and  other  interest-bearing 
securities  of  the  United  States.  The 
proposed  changes  would: 

(1)  Amend  §  601.1  to  reflect  the 
existence  of  two  kinds  (threaded  and 
non-threaded)  of  distinctive  papers  for 
printing  United  States  currency  and  the 
use  of  the  non-threaded  one  for  printing 
interest-bearing  securities  of  the  United 
States. 

(2)  Amend  §  601.2  to  reflect  a 
description  of  the  new  threaded 
distinctive  paper. 


(3)  Amend  §  601.3  to  indicate  that  the 
distinctive  paper  currently  in  use  will 
continue  to  be  used. 

(4)  Amend  §  601.4  to  provide  that  the 
existing  distinctive  paper  will  continue 
to' be  used  for  printing  interest-bearing 
securities  of  the  United  States. 

(5)  Section  601.5  remains  the  same. 

(6)  Delete  §  601.6  in  its  entirety. 

Public  Participation — Written 
Comments 

BEP  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  to 
comments  received  on  or  before  the 
closing  date. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  874- 
3529,  provided  the  comments:  (1)  Are 
legible;  (2)  are  on  8W  x  11"  paper;  (3) 
contain  a  written  signature,  and  (4)  are 
less  than  three  pages  in  length.  Receipt 
of  facsimile  transmissions  will  not  be 
acknowledged.  Facsimile  transmitted 
documents  will  be  treated  as  originals. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  proposal,  if 
promulgated  as  a  final  rule,  is  not 
expected  (1)  to  have  secondary,  or 
incidental  effiects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  and  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographical 
regions;  and  it  will  not  have  significant 
adverse  efi^ects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 


Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  9&- 
511,  44  U.S.C.  chapter  35.  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice 
because  no  requirement  to  collect 
information  is  proposed. 

Disclosure 

Copies  of  this  notice  and  any  written 
comments  will  be  available  upon 
request  from  the  Disclosure  Officer, 
Bureau  of  Engraving  and  Printing,  Room 
321-12A,  14Ui  and  C  Streets,  SW.. 
Washington,  DC  20228. 

Drafting  Information 

The  principal  author  of  this  document 
is  Rodolfo  Roberts,  Office  of 
Management  Services,  Bureau  of 
Engraving  and  Printing. 

List  of  Subiects  in  31  CFR  Part  601 

Currency,  Securities,  Printing. 

Authority  and  Issuance 

31  CFR  part  601  is  revised  to  read  as 
follows: 

PART  601— OlSTINCnVE  PAPER  FOR 
UNITED  STATES  CURRENCY  AND 
OTHER  SECURITIES 

601.1  Notice  to  the  public. 

601.2  Description  of  paper. 

601.3  Use  of  paper. 

601.4  Use  of  paper,  interest-bearing 
securities  of  the  United  States. 

601.5  Penalty  for  unauthorized  control  or 
possession. 

Authority:  5  U.S.C.  301:  31  U.S.C  418: 18 
U.S.C  474. 

$601.1    Notica  to  the  public 

Notice  is  hereby  given  that  the 
Secretary  of  the  Treasury,  by  authority 
of  law  has  adopted  a  new  distinctive 
paper  for  use  in  printing  United  States 
currency  in  addition  to  the  existing 
distinctive  paper  for  use  in  printing 
United  States  currency  and  other 
securities. 

601.2    Description  of  paper. 

The  paper  utilized  in  the  printing  of 
United  States  currency  and  public  debt 
issues  is  cream-white  bank  note  paper 
which  must  contain  security  features 
prescribed  by  the  Secretary  of  the 
Treasury.  All  currency  paper  shall 
contain  distinctive  fibers,  colored  red  ' 
and  blue,  incorporated  in  the  body  of 
the  paper  while  in  the  process  of 
manufactiue  and  evenly  distributed 
throughout.  In  addition  to  distinctive 
red  and  blue  fibers,  currency  paper  shall 
contain,  for  denominations  prescribed 
by  the  Secretary  of  the  Treasury, 
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security  threads  embedded  beneath  the 
surface  of  the  paper  during  the 
manufacturing  process.  Security  threads 
shall  contain  graphics  consisting  of  the 
designation  "USA"  and  the 
denomination  of  the  currency, 
expressed  in  alphabetic  or  numeric 
characters. 

§601.3    Use  of  paper. 

The  new  distinctive  paper  shall  be 
used  for  printing  Federal  Reserve  Notes 
of  the  denominations  prescribed  by  the 
Secretary  of  the  Treasury.  The  use  of  the 
existing  distinctive  paper,  the 
distinctive  feature  of  which  consists  of 
distinctive  fibers,  colored  red  and  blue, 
incorporated  in  the  body  of  the  paper 
while  in  the  process  of  manufacture  and 
evenly  distributed  throughout,  will  be 
continued  for  printing  of  any  currency 
denomination  prescribed  by  the 
Secretaiy  of  the  Treasury. 

601.4    Um  of  paper;  Interest-beaHng 
securities  of  the  United  States. 

The  existing  distinctive  paper  shall  be 
used  for  the  printing  of  interest-bearing 
securities  of  the  United  States,  and  for 
any  other  printing  where  the  use  of 
distinctive  paper  is  indicated. 

§  601 .5    Penalty  for  unauthorized  control  or 
possession. 

The  Secretary  of  the  Treasury  hereby 
gives  notice  that  the  new  distinctive 
paper,  together  with  any  other 
distinctive  paper  heretofore  adopted  for 
the  printing  of  paper  currency  or  other 
obligations  or  securities  of  the  United 
States  is  and  will  be  subject  to  the 
provisions  of  section  18  U.S.C.  474 
which  provides,  in  part,  that  it  is  against 
the  law  to  possess  any  paper,  or 
facsimile  thereof,  designated  by  the 
Secretary  of  the  Treasury  for  the 
printing  of  U.S.  currency  or  any  other 
security  of  the  United  States,  except 
with  the  permission  of  the  Secretary  or 
other  authorized  official.  This  crime  is 
punishable  by  a  fine  not  to  exceed  five 
thousand  dollars  or  imprisonment  for 
not  more  than  fifteen  years,  or  both. 
Peter  R  Daly. 
Director. 

George  Munoz. 

Assistant  Secretary-Designate  Management. 
[FR  Doc  93-27836  Filed  11-10-93;  8:45  am] 

■AUNO  COOC  4«40-«1-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD07-93-011] 

Regulated  Navigation  Area; 
Hillstx>rough  Channel  Cut  0, 
Hillstx)rough  Bay,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a  one 
way  traffic  pattern  in  the  Hillsborough 
Channel,  Cut  D,  Hillsborough  Bay.  This 
regulated  navigation  area  is  needed  to 
protect  vessels  with  a  draft  of  greater 
than  39  feet  from  a  safety  hazard 
associated  with  shoaling  within  the 
marked  channel. 

DATES:  Comments  must  be  received  on 
or  before  December  27. 1993. 
ADOFtESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Marine 
Safety  Office,  155  Columbia  Drive, 
Tampa,  FL  33606.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  at  155  Columbia  Drive,  Tampa. 
FL.  Normal  office  hours  are  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  hoHdays.  Comments  may 
also  be  hand-dehvered  to  this  address. 
FOf<  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.E.  Hurst,  Coast  Guard 
Marine  Safety  Office.  Tampa,  FL  at  (813) 
228-2189. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (07- 
93-011)  and  the  specific  section  of  the 
proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned;  however,  one  may 
be  held  if  written  requests  for  a  hearing 
are  received,  and  it  is  determined  that 
the  opportunity  to  make  oral 
presentations  will  aid  the  rulemaking 
process. 

Drafting  Information 

The  drafters  of  this  notice  are  Chief 
Marine  Science  Technician  W.L.  Morse, 
project  officer.  Marine  Safety  Office 
Tampa,  and  Lieutenant  J.M.  Losego, 


project  attorney.  Seventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulations 

This  regulation  is  proposed  to  protect 
vessels  that  are  restricted  to  the  channel 
because  of  their  draft,  specifically  those 
vessels  with  a  draft  of  39  feet  or  greater. 
Due  to  the  shoaling  within  this  marked 
channel,  the  Coast  Guard  is  proposing 
that,  whenever  a  vessel  with  a  draft  of 
39  feet  or  greater  is  transiting  this 
regulated  area,  only  one  way  traffic  will 
be  permitted  in  the  channel. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation  regulatory 
poHcies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  that  a  fuH  regulatory 
evaluation  is  unnecessary.  This  is  based 
on  the  fact  that  the  instances  requiring 
one-way  traffic  are  infrequent  in  nature 
and  of  brief  duration. 

Since  the  impact  of  this  action  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact 

The  U.S.  Coast  Guard,  the  lead 
Federal  agency  for  purposes  of  the 
National  Environmental  Policy  Act 
(NEPA).  intends  to  prepare  a  Categorical 
Exclusion  in  accordance  with  its  own 
NEPA  implementing  procedures. 
"Categorical  Exclusion"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  federal  agency 
in  implementing  NEPA  regulations. 

A  "Categorical  Exclusion"  is  prepared 
when  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterway  . 

Proposed  Regulations 

.    In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 
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Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
49  CTK  1.46  and  33  CFR  1.05-l(g).  6  04-1. 
6  04'«.  and  160.S. 

2.  Section  165.0711  is  added  to  read 
as  follows: 

§  165.0711    Hillsborough  Cut  0  Channel, 
Tampa  Bay,  FL— regulated  navigation  area. 

(a)  The  following  is  a  regulated 
navigation  area:  waters  within  the 
boundaries  of  a  line  beginning  at  27- 
55'-02"  N.  082-26-38"  VV;  thence  to 
27-55-00"  N,  082-26-42"  VV;  thence  to 
27-54-42"  N.  082-26-31"  W;  thence  to 
27-54'-43" N.  082-26-26"  VV;  and, 
thence  to  the  beginning  point. 

(b)  A  vessel  wnich  requires  use  of  the 
channel  due  to  its  draft  shall  not  meet 
or  overtake  a  vessel  with  a  draft  of  39 
feet  or  greater  within  the  regulated  area. 

(c)  A  vessel  with  a  draft  of  39  feet  or 
greater  must  make  a  security  broadca.st 
Vi  hour  prior  to  entering  the  regulated 
area. 

Daled:  September  30. 1993. 
WUliam  P.  Uahy, 

Rear  Admiral,  U.S.  Coast  Guard.  (Commander. 
Seventh  Coast  Guard  District. 
|FR  Doc  93-27843  Filed  11-10-93;  8:45  ami 
BILUIM  CODE  ««10-14-« 


33  CFR  Part  165 
[CG007-93-010] 

Regulated  Navigation  Area;  Mullet  Key 
Channel,  Tampa  Bay,  PL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a  one 
way  traffic  pattern  in  the  Mullet  Key 
.  Channel,  Tampa  Bay,  around  an  area  Vz 
mile  east  of  Mullet  Key  Channel  lighted 
buoy  19  and  lighted  bell  buoy  20.  This 
regulated  navigation  area  is  needed  to 
protect  vessels  with  a  draft  of  greater 
than  38  feet  from  a  safety  hazard 
associated  with  shoaling  within  the 
marked  channel. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1993. 
AOOfiESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Marine 
Safety  Office,  155  Columbia  Drive. 
Tampa,  PL  33606.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  at  155  Columbia  Drive,  Tampa, 
FL  Normal  office  hours  are  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  ).E.  Hurst,  Coast  Guard 
Marine  Safety  Office,  Tampa.  FL  at  (813) 
228-2189. 


SUPPt.EMENTARy  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD07-93-010)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned;  however,  one  may 
be  held  if  written  requests  for  a  hearing 
are  received,  and  it  is  determined  that 
the  opportunity  to  make  oral 
presentations  will  aid  ihe  rulemaking 
process. 

Drafting  Information 

The  drafters  of  this  notice  are  Chief 
Marine  Science  Technician  W.L.  Morse, 
project  officer.  Marine  Safety  Office 
Tampa,  and  Lieutenant  J.M.  Losego. 
project  attorney,  Coast  Guard  District 
Legal  Office. 

Discussion  of  Proposed  Regulations 

This  regulation  is  proposed  to  protect 
vessels  that  are  restricted  to  the  channel 
because  of  their  draft,  specifically  those 
vessels  with  a  draft  of  38  feet  or  greater. 
Due  to  the  shoaling  within  this  marked 
channel,  the  Coast  Guard  is  proposing 
that,  whenever  a  vessel  with  a  draft  of 
38  feet  or  greater  is  transiting  this 
regulated  area,  only  one  way  traffic  will 
be  permitted  in  the  channel. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26,  1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This  is  based 
on  the  fact  that  the  instances  requiring 
one-way  traffic  are  infrequent  in  nature 
and  of  brief  duration. 

Since  the  impact  of  this  action  is 
expected  to  be  minimal,  the  Coast  guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact 

The  U.S.  Coast  Guard,  the  lead 
Federal  agency  for  purposes  of  the 
National  Environmental  Policy  Act 
(NEPA).  intends  to  prepare  a  Categorical 
Exclusion  in  accordance  with  its  own 


NEPA  implementing  procedures. 
"Categorical  Exclusion"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  federal  agency 
in  implementing  NEPA  regulations. 

A  "Categorical  Exclusion"  is  prepared 
when  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Autliorily:  33  U.S.C.  1231:  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6.  and  160.5. 

2.  Section  165.0710  is  added  to  read 
as  follows: 

§  1 65.071 0    Mullet  Key  Channel,  Tampa 
Bay,  FL— regulated  navigation  area. 

(a)  The  following  is  a  regulated 
navigation  area:  waters  within  the 
boundaries  of  a  line  beginning  at  27-36- 
24N,  082-43-33W;  thence  to  27-36- 
20N,  082-44-OOVV;  thence  to  27-36- 
15N,  082-43-59W;  thence  to  27-36- 
18N,  082-43-32W;  and,  thence  to  the 
beginning  point. 

(b)  A  vessel  which  requires  use  of  the 
channel  due  to  its  draft  shall  not  meet 
or  overtake  a  vessel  with  a  draft  of  38 
feet  or  greater  within  the  regulated  area. 

(c)  A  vessel  with  a  draft  of  38  feet  or 
greater  must  make  a  security  broadcast 
V2  hour  prior  to  entering  the  regulated 
area. 

Dated:  September  30. 1993. 
WUliam  P.  Uahy, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 
|FR  Doc.  93-27844  Filed  11-10-93:  8:45  ami 
BILUNQ  COOC  4910-14-M 


33  CFR  Part  165 

[CG007-93-009] 

Regulated  Navigation  Area;  Egmont 
Ctiannei,  Tampa  Bay,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rule  inaking. 
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SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a  one 
way  traffic  pattern  in  the  Egmont 
Channel,  Tampa  Bay.  from  Egmont 
Channel  lighted  whistle  buoy  9  and 
lighted  buoy  10  through  Egmont 
Channel  lighted  whistle  buoy  13  and 
lighted  buoy  14.  This  regulated 
navigation  area  is  needed  to  protect 
vessels  with  a  draft  of  greater  than  36 
feel  from  a  safety  hazard  associated  with 
shoaling  within  the  marked  channel. 
DATES:  Comments  must  be  received  on 
or  before  December  27.  1993. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Marine 
Safety  Office.  155  Columbia  Drive. 
Tampa.  FL  33606.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  at  155  Columbia  Drive.  Tampa. 
FL.  Normal  office  hours  are  between 
7:30  a.m.  and  4  p.m..  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Lieutenant  J.E.  Hurst.  Coast  Guard 
Marine  Safety  Office.  Tampa.  FL  at  (813) 
228-2189. 

SUPPLEMEffTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD07-93-009)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned;  however,  one  may 
be  held  if  written  requests  for  a  hearing 
are  received,  and  it  is  determined  that 
the  opportunity  to  make  oral 
presentations  will  aid  the  rulemaking 
process. 

Drafting  Information 

The  drafters  of  this  notice  are  Chief 
Marine  Science  Technician  W.L.  Morse, 
project  officer.  Marine  Safety  Office 
Tampa,  and  Lieutenant  J.M.  Losego, 
project  attorney.  Seventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulations 

This  regulation  is  proposed  to  protect 
vessels  that  are  restricted  to  the  Channel 
because  of  their  draft,  specifically  those 
vessels  with  a  draft  of  36  feet  or  greater. 
Due  to  shoaling  within  this  marked 
channel,  the  Coast  Guard  is  proposing 
that,  whenever  a  vessel  with  a  draft  of 


36  feet  or  greater  is  transiting  this 
regulated  area,  only  one-way  traffic  will 
be  permitted  in  the  channel. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation  regulatory 
pohcies  and  procedures  (44  FR  11034. 
February  26.  1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This  is  based 
on  the  fact  that  the  instances  requiring 
one-way  traffic  are  infrequent  in  nature 
and  of  brief  duration. 

Since  the  impact  of  this  action  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact 

The  U.S.  Coast  Guard,  the  lead  federal 
agency  for  purposes  of  the  National 
Environmental  Policy  Act  (NEPA). 
intends  to  prepare  a  Categorical 
Exclusion  in  accordance  with  its  own 
NEPA  implementing  procedures. 
"Categorical  Exclusion"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
in  implementing  NEPA  regulations. 

A  "Categorical  Exclusion"  is  prepared 
when  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water)  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6,  and  160.5. 

2.  Section  165.0709  is  added  to  read 
as  follows: 

S  165.0709    Egmont  Ctiannet,  Tampa  Bay, 
FL— regulated  navigation  area. 

(a)  The  following  is  a  regulated 
navigation  area:  Waters  within  the 
boundaries  of  a  line  beginning  at  27-36- 
37N.  082-48-43 W;  thence  to  27-36- 


15N.082-52-10W;  thence  to  27-36-     - 
07N.  082-52-lOW;  thence  to  27-36- 
30N.  082-48-42W;  and,  thence  to  the 
beginning  point. 

(b)  A  vessel  which  requires  use  of  the 
channel  due  to  its  draft  shall  not  meet 
or  overtake  a  vessel  with  a  draft  of  36 
feet  or  greater  within  the  regulated  area. 

(c)  A  vessel  with  a  draft  of  36  feet  or 
greater  must  mak^  a  security  broadcast 
V^i  hour  prior  to  entering  the  regulated 
area. 

Dated:  September  30, 1993. 
William  P.  Uahy, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District. 
IFR  Doc.  93-27845  Filed  11-10-93;  8:45  am) 
BILUNO  COOC  4«10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 
[FRL-4800-6] 

Land  Disposal  Restrictions  for  Newly 
Identified  and  Listed  Hazardous 
Wastes  and  Hazardous  Soil 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  to  extend  comment 

period. 

SUMMARY:  On  September  14. 1993.  EPA 
published  a  proposed  rulemaking 
entitled  "Land  Disposal  Restrictions  for 
Newly  Identified  and  Listed  Hazardous 
Wastes  and  Hazardous  Soil"  (58  FR 
48092).  The  comment  period  for  the 
proposal  is  scheduled  to  end  on 
November  15.  1993.  Since  the 
publication  of  the  proposal,  EPA  has 
received  requests  to  extend  the 
comment  period.  The  commenters 
expressed  certain  concerns  and 
questions  regarding  the  relationship  of 
these  proposed  regulations  with  another 
Resource  Conservation  and  Recovery 
Act  (RCRA)  rulemaking  initiative, 
known  as  the  Hazardous  Waste 
Identification  Rule  (HWIR)  for 
contaminated  media. 

Upon  consideration  of  these 
comments  and  requests.  EPA  has 
decided  to  extend  the  comment  period 
for  those  provisions  of  the  September 
14. 1993  proposal  that  relate  to  HWIR 
for  contaminated  media.  This  notice 
therefore  extends  to  March  15. 1994  the 
comment  period  for  the  proposed 
hazardous  soil  standards  and  the 
contained-in  provisions.  The  close  of 
the  comment  period  for  the  other  parts 
of  the  rulemaking  remains  November 
15,  1993. 

DATES:  Comments  and  data  for  the 
proposed  hazardous  soil  standards  and 
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the  contaiiied-in  provisions  must  be 
submitted  on  or  before  March  15. 1994. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their  written 
comments  to  EPA  RCR.^  Docket  (mail 
code  5305),  U.S.  Environmental 
Protection  Agency.  401  M  St.,  SW". 
Washington.  DC  20460.  Place  the  Docket 
Number  F-92-CS2P-FFTFF  on  your 
comments.  The  RCRA  Docket  is  located 
in  room  2616  at  the  above  address,  and 
is  open  from  9  am  to  4  pm  Monday 
through  Friday,  except  for  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  document  at  no  cost. 
Additional  copies  cost  $.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll-free)  or 
(703)  412-9810  locally.  For  information 
on  this  comment  period  extension, 
contact  Sherri  Stevens  in  the  Waste 
Treatment  Branch,  Office  of  Solid  Waste 
(mail  code  5302-W).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460, 
(703)  30B-8467.  For  technical 
information  on  soil  treatment  standards, 
contact  the  Waste  Treatment  Branch  at 
the  address  above,  (703)  308-8434.  For 
technical  information  on  the  soil 
capacity  analyses,  contact  the  Capacity 
Programs  Branch  at  the  address  above, 
(703)  30B-8440.  For  technical 
information  regarding  the  Hazardous 
Waste  Identification  Rule  for 
contaminated  media,  contact  Carolyn 
Loomis  at  (703)  308-8626. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Phase  II  Proposed  Rule 

On  September  14,  1993,  EPA 
proposed  treatment  standards  under  the 
Land  Disposal  Restrictions  (LDR) 
program  for  certain  newly  listed  wastes, 
as  well  as  to  modify  some  existing 
treatment  standards.  EPA  proposed 
treatment  standards  for  the  newly 
identified  organic  toxicity  characteristic 
wastes  (except  those  managed  in  Clean 
Water  Act  (CWA)  systems,  CWA- 
equivalent  zero  discharge  systems,  or 
Class  I  Safe  Drinking  Water  Act  (SDWA) 
injection  wells),  as  well  as  treatment 
standards  for  coke  by-product  and 
chlorotoluene  production  wastes.  In 
addition,  in  order  to  comply  with  a 
proposed  consent  decree  with  the 
Environmental  Defense  Fund,  and  a 
settlement  agreement  with  the 
Hazardous  Waste  Treatment  Council 
and  the  Natural  Resource  Defense 
Council,  EPA  proposed  to  require 
ignitable  characteristic  wastes  with  high 
total  organic  carbon  (TOC)  content,  and 


toxicity  characteristic  pesticide  wastes, 
that  are  being  disposed  in  Class  I 
injection  wells,  to  either  be  injected  into 
a  well  that  is  subject  to  a  no-migration 
determination,  or  be  treated  to  meet  the 
LDR  treatment  standards  prior  to 
injection.  Furthermore,  EPA  proposed 
several  revisions  to  previously 
promulgated  treatment  standards  and 
requirements  in  order  to  simplify  land 
disposal  restriction  rules,  including 
setting  "universal  treatment  standards." 
Finally,  EPA  proposed  alternative 
treatment  standards  for  soil 
contaminated  with  prohibited 
hazardous  wastes  that  would  encourage 
use  of  noncombustion  treatment 
technologies  in  treating  such  hazardous 
soil,  and  proposed  to  codify  the  RCRA 
"contained-in"  policy  as  it  applies  to 
soils  and  other  contaminated  media. 
These  alternative  soil  treatment 
standards  and  the  "contained-in" 
provisions  are  the  subject  of  today's 
extension  of  the  comment  period. 

II.  Today's  Action 

EPA  has  received  several  requests  to 
extend  the  comment  period  for  portions 
of  the  September  14  proposal.  The 
commenters,  in  particular,  were 
concerned  about  the  relationship 
between  the  LDR  proposal  and 
approaches  being  developed  as  part  of 
the  HWIR  discussions.  Those 
discussions  are  intended  ultimately  to 
lead  to  amended  rules  for  contaminated 
media. 

EPA  has  been  developing  HWIR 
regulations  through  a  public  dialogue 
involving  EPA,  the  States,  industry, 
public  interest  groups  and  other 
potentially  affected  persons.  This 
dialogue  has  led  to  a  potential 
conceptual  fi-amework  for  regulating  the 
management  of  contaminated  media 
(e.g.,  hazardous  soils)  generated  during 
cleanup. 

In  commenting  to  the  Agency  on  the 
September  14,  1993  LDR  proposal, 
several  parties  that  have  participated  in 
the  HWIR  initiative  observed  that  the 
LDR  hazardous  soil  and  containtd-in 
approaches  address  a  number  of  is!>Mes 
under  discussion  as  part  of  the  liWTR 
dialogue.  The  commenters  further 
suggested  that,  because  there  are  a 
number  of  related  issues  that  remain 
unresolved  in  the  HWIR  contaminated 
media  discussions,  the  Agency  should 
extend  the  comment  period  for  the 
proposed  LDR  hazardous  soils  and 
contained-in  approaches  to  allow  for  the 
most  full  and  open  discussion  of  these 
issues.  Some  commenters  also 
maintained  that  they  could  not  both 
prepare  timely  comments  on  the  issues 
related  to  contaminated  soils  in  the  LDR 


proposal  and  participate  in  HWIR 
discussions. 

EPA  agrees  with  these  commenters 
that  an  extension  of  the  comment  period 
is  warranted,  and  accordingly  in  today's 
notice  extends  the  comment  period  by 
four  months  for  those  portions  of  the 
September  14, 1993  proposal  pertaining 
to  the  alternative  treatment  standards 
for  hazardous  soils  and  to  the 
codification  of  the  contained-in  policy 
(see  Section  VTl  of  the  September  14. 
1993  proposed  rule,  58  FR  48122).  Such 
an  extension  should  simplify  discussion 
of  the  HWIR  rule  during  the  extended 
comment  period.  Furthermore,  the 
comments  received  during  the  extended 
comment  period  are  expected  to  provide 
better  information  for  the  Agency  and 
others  to  consider  in  making  decisions 
as  to  how  the  HWIR  rule  for 
contaminated  media  should  be  drafted, 
and  how  LDR  standards  for  soils  and  the 
proposed  approach  to  the  contained-in 
policy  relate  to  HWIR  contaminated 
media  requirements.  In  the  event  that  an 
alternative  framework  for  regulating  the 
management  of  hazardous  soils  has  not 
been  developed  by  the  Phase  II 
settlement  agreement  date.  (i.e..  July  31. 
1994),  then  the  LDR  treatment  standards 
developed  for  the  Phase  II  wastes  will 
also  apply  to  soils  that  contain  these 
wastes,  as  has  been  the  case  in  previous 
LDR  rulemakings. 

Dated:  November  8. 1993. 

Elliott  P.  Laws, 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

(FR  Doc.  93-27994  Filed  11-10-93;  8:45  am] 

BtLUNO  CODE  ASefr-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  90 

[ET  Docket  No.  93-235;  DA  93-1318] 

Cordless  Telephones 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Order  e.xtending  time  for 

comments  and  reply  comments. 

SUMMARY:  The  order  grants  a  request  by 
the  American  Petroleum  Institute  (API) 
for  an  extension  of  time  to  filing 
comments  in  the  above-captioned 
proceeding  (58  FR  51299.  October  1, 
1993).  The  Commission  is  taking  this 
action  to  provide  API  additional 
opportunity  to  reach  a  consensus  on  the 
proposals  set  forth  by  the  Commission. 
DATES:  Comments  must  be  submitted  on 
or  before  December  8, 1993.  and  reply 
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comments  on  or  before  December  23, 

1993. 

ADDRESSES:  Federal  Gjmmunications 

Commission.  1919  M  Street,  NW.. 

Washington,  DC  20554. 

FOn  FURTHER  INFORMATION  CONTACT: 

George  Harenberg,  Office  of  Engineering 

and  Technology.  (202)  653-7314. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Comments 
and  Reply  Comments 

In  the  matter  of:  Amendment  of  Parts  15 
and  90  of  the  Commission's  Rules  to  Provide 
Additional  Frequencies  forCkjrdless 
Telephones. 

Adopted:  November  3, 1993. 
Released:  November  5, 1993. 

Comment  Date:  December  8, 1993. 

Reply  Comment  Date:  December  23, 
1993. 

By  the  Office  of  Engineering  and 
Technology: 

1.  On  October  18, 1993,  the  American 
Petroleum  Institute  (API)  requested  that 
the  time  for  filing  comments  to  the 
Notice  of  Proposed  Rule  Making 
(NPRM)  in  the  above-captioned 
proceeding  be  extended  from  November 
8, 1993  to  December  8. 1993  and  that 
the  reply  comment  date  be  extended 
from  November  23. 1993  to  December 
23. 1993. 

2.  In  its  request.  API  indicates  that  a 
30  day  extension  of  the  comment 
periods  would  facilitate  a  full 
discussion  of  the  issues  at  API's 
Telecommunications  Committee 
meeting  on  November  17-19, 1993,  and 
would  allow  finalization  of  API's 
comments,  which  it  believes  are 
essential  for  the  development  of  a  full 
record  in  this  proceeding. 

3.  The  Commission  does  not  routinely 
grant  extensions  of  time.i  In  this 
instance,  however,  we  believe  that 
extending  the  comment  deadline  by  30 
days  will  serve  the  public  interest  by 
providing  the  petroleum  and  natural  gas 
industry  additional  opportunity  to  reach 
a  consen.'ois  on  the  proposals  set  forth 
in  the  NPRM  and  would  result  in  an 
improved  record  being  submitted  to  the 
Commission.  We  also  believe  it  is  in  the 
public  interest  to  extend  the  reply 
comment  deadline  correspondingly. 
Accordingly,  it  is  ordered  that,  The 
deadline  for  filing  comments  is 
extended  to  December  8.  1993.  and  the 
deadline  for  filing  reply  comments  is 
extended  to  December  23. 1993. 

4.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i)  and  303 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303.  and 
pursuant  to  §§0.31.  0.241,  and  1.46.  For 


further  information,  contact  George 
Harenberg.  Office  of  Engineering  and 
Technology.  (202)  653-7314. 

Federal  (Communications  Commission. 

Bruce  A.  Franca, 

Acting  Chief  Engineer. 

IFR  Doc.  93-27802  Filed  11-10-93;  8:45  ami 

BILUNO  COOe  »712-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  14 
RIN  101&-AC07 

Conferring  Designated  Port  Status  on 
Boston,  Massachusetts,  for 
Importation/Exportation  of  Fish  and 
Wildlife 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 


'47  CFR  1.46  (1991). 


SUMMARY:  The  Fish  and  Wildlife  Service 
proposes  to  confer  designated  port 
status  on  Boston.  Massachusetts 
pursuant  to  section  9(0  of  the 
Endangered  Species  Act  of  1973. 
Designated  port  status  would  allow  the 
direct  importation  and  exportation  of 
fish  and  wildlife,  including  parts  and 
products,  through  Boston, 
Massachusetts,  a  growing  international 
port.  Under  this  proposed  rule,  Boston. 
Massachusetts  would  be  added  to  the 
list  of  Customs  ports  of  entry  designated 
for  the  importation  and  exportation  of 
wildlife. 

DATES:  Comments  must  be  submitted  on 
or  before  January  11. 1994. 

A  public  hearing  on  this  proposal  will 
be  held  on  December  8. 1993.  from  9 
a.m.  to  12  noon. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3247,  Arlington.  VA 
22203-3247.  Comments  and  materials 
may  be  hand-delivered  to  the  U.S.  Fish 
and  Wildlife  Service.  Division  of  Law 
Enforcement.  4401  N.  Fairfax  Drive, 
room  500.  Arlington.  VA  between  the 
hours  of  8  a.m.  and  4  p.m..  Monday 
through  Friday. 

The  public  hearing  on  this  proposal 
will  be  held  in  the  Massachusetts  Port 
Authority,  Maritime  Department.  Fish 
Pier  East  II.  Northern  Avenue.  Boston, 
MA  02210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Special  Agent  Frank  S.  Shoemaker.  Jr.. 
at  the  second  address  in  the 
ADDRESSES.  (703)  358-1949.  or 
Special  Agent  Albert  Eugene  Hester, 
Assistant  Regional  Director,  U.S.  Fish 


and  Wildlife  Service,  P.O.  Box  779, 
Hadley,  MA  01035-0779.  (413)  253- 
8340. 

SUPPtEMENTARY  INFORMATION: 
Backgi  ound 

Designated  ports  are  the  cornerstones 
of  the  process  by  which  the  U.S.  Fish 
and  Wildlife  Service  regulates  the 
importation  and  exportation  of  wildlife 
in  the  United  States.  With  limited 
exceptions,  all  fish  and  wildlife  must  be 
imported  and  exported  through  such 
ports  as  required  by  section  9(f)  of  the 
Endangered  Species  Act  of  1973, 16 
U.S.C.  1538(0.  The  Secretary  of  the 
Interior  is  responsible  for  designating 
these  ports  by  regulation,  with  the 
approval  of  the  Secretary  of  the 
Treasury  after  notice  and  the 
opportunity  for  public  hearing. 

On  January  4, 1974.  the  Service 
promulgated  final  rules  designating 
eight  Customs  ports  of  entry  for  the 
importation  and  exportation  of  wildlife 
(39  FR  1158).  A  ninth  port  was  added 
on  September  1. 1981.  when  final  rules 
were  published  naming  Dallas/Fort 
Worth.  Texas  a  designated  port  (46  FR 
43834).  A  tenth  port  was  added  on 
March  15. 1990.  when  final  rules  were 
published  naming  Portland.  Oregon  a 
designated  port  (55  FR  9730).  An 
eleventh  port  was  added  on  May  20. 
1992.  when  final  rules  were  published 
naming  Baltimore.  Maryland  as  a 
designated  port  (57  FR  21355). 

Need  for  Proposed  Rulemaking 

Containerized  air  and  ocean  cargo  has 
become  the  paramount  means  by  which 
both  live  wildlife  and  wildlife  products 
are  transported  into  and  out  of  the 
United  States.  The  use  of  containerized 
cargo  by  the  airline  and  shipping 
industries  has  compounded  the 
problems  encounted  by  the  Service  and 
by  wildlife  importers  and  exporters  in 
the  Boston  area.  In  many  instances, 
foreign  suppliers  will  containerize 
entire  shipments  and  route  them 
directly  to  Boston.  If,  upon  arrival,  the 
shipment  contains  any  wildlife,  those 
items  must  be  shipped  under  Customs 
bond  to  a  designated  port  for  clearance. 
In  most  cases,  this  has  involved 
shipping  wildlife  products  to  New  York, 
New  York,  the  nearest  designated  port, 
but  reshipment  has  been  both  time 
consuming  and  expensive. 

Boston  area  importers  and  exporters 
have  attempted  in  an  effort  to  alleviate 
such  problems  to  direct  entire 
shipments,  even  though  they  may 
contain  only  a  small  number  of  wildlife 
items,  to  a  designated  port  prior  to  their 
arrival  at  Boston.  This  method  of 
shipment  meets  the  current  regulatory 
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requirements  of  the  Service;  however,  it 
is  again  time  consuming  and  entails 
additional  expense.  It  is  also  contrary  to 
the  increasing  tendency  of  foreign 
suppliers  to  ship  consignments  directly 
to  regional  ports  such  as  Boston.  In 
addition,  time  is  a  key  element  when 
transporting  live  wildlife  and  fwrishable 
wildlife  products.  Without  designated 
port  status,  businesses  in  Boston  cannot 
import  and  export  wildlife  products 
directly,  and  consequently  they  are 
unable  to  compete  economically  with 
merchants  in  other  international  trading 
centers  located  in  designated  ports. 

With  airborne  and  maritime 
shipments  into  and  out  of  Boston 
steadily  increasing,  the  Service  has 
concluded  that  the  port  should  be 
designated  for  wildlife  imports  and 
exports.  Conferring  this  status  on  Boston 
would  serve'not  only  the  interests  of 
businesses  in  the  region,  but  would  also 
facilitate  the  mission  of  the  Service. 

Notice  of  Public  Hearing 

Section  9(f)  of  the  Endangered  Species 
Act  of  1973. 16  U.S.C  1538(f)(1). 
requires  that  the  public  be  given  an 
opportunity  to  comment  at  a  public 
hearing  prior  to  the  Secretary  of  the 
Interior  conferring  designated  port 
status  on  any  port. 

Accordingly,  the  Service  has 
scheduled  a  public  hearing  for 
December  8,  1993.  from  9  a.m.  to  12 
Noon.  The  hearing  will  be  held  in  the 
Massachusetts  Port  Authority,  Maritime 
Department,  Fish  Pier  East  II.  Northern 
Avenue,  Boston.  Massachusetts  02210. 
(617)  973-5354.  All  interested  persons 
wishing  to  present  oral  or  written 
testimony  at  this  hearing  must  advise 
the  Service  in  writing  by  December  1, 
1993.  All  such  requests  must  be 
submitted  in  writing  to:  Assistant 
Regional  Director.  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  779.  Hadley, 
Massachusetts  01035-0779,  (413)  253- 
8340).  Two  (2)  copies  of  the  testimony 
should  be  submitted  with  each  request 

Required  DetemuHatkiiia 

Note:  This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  Etepartment  of 
the  Interior  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et.  seq.).  It  has  no  potential 
takings  implications  for  private  propwrty  as 
defmed  in  the  Executive  Order  12630.  The 
only  efTect  of  this  rule  will  be  to  make  it 
easier  lor  businesses  to  import  and  export 
wildlife  directly  through  Boston. 
Massachusetts.  This  proposed  rules  does  not 
contain  any  information  collection 
requirements  which  require  approval  by  the 
Office  of  Management  and  Budget  under  the 
Paperwork  Redaction  Act.  44  U.S.C  3501  ef. 
seq.  These  proposed  changes  in  the 


regulations  in  Part  14  are  regulatory  aiKi 
enforcement  actions  which  are  covered  by  a 
categorical  exclusion  from  National 
Environmental  Policy  Act  procedures  under 
S16  DM  2,  Appendix  1.  sections  1.4  and  1.5. 

Author 

The  originator  of  this  proposed  rule  is 
Paul  McGowan.  Law  Enforcement 
Specialist.  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service.  Washington,  DC 

List  of  Subjects  in  50  CFR  Part  14 

Exports,  Fish,  Imports,  Labeling, 
Reporting  and  recordkeeping 
requirements,  Transportation,  Wildlife. 

Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I.  subchapter 
B  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  14— IMPORTATION, 
EXPORTATION,  AND 
TRANSPORTATION  OF  WILDUFE 

1.  The  authority  citation  for  part  14  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  704,  712, 1382,  1538 
(d)-{fl,  1540  (0.  3371-3378,  4223-4244.  and 
4901-4916;  18  U.S.C  42;  31  U.S.C  483(8). 

2.  Section  14.12  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (j),  by  removing  the  period  at 
the  end  of  paragraph  (k)  and  adding  in 
its  place  ";  and  ",  and  by  adding  new 
paragraph  (1)  to  read  as  follows: 

§14.12    Designaled  ports. 

(1)  Boston.  Massachusetts. 
Dated:  September  15, 1993. 
Richard  N.  Smith, 

Acting  Director.  U.S.  Fish  and  Wildlife 

Service. 

jFR  Doc  93-27410  Filed  11-10-93;  8:45  am) 
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50  CFR  Part  17 

RIN:  101&-AB91 

Endangered  and  Threatened  WUdHfe 
and  Plants;  Determining  Ctiticat 
Habitat  for  the  Colorado  River 
Endangered  Ffshee—Razoftjack 
Sucker,  Colorado  Squawfish, 
Humpback  Chub,  and  Bonytail  Chub; 
Document  Availability.  Notice  of  Public 
Hearings,  and  Notice  of  PuMIc 
Comment  Period 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  docmnent  availabilily, 
notice  of  public  hearings,  and  notice  of 
public  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  published  a  proposed  rule  on 
January  29.  1993  (58  FR  6578),  to 
designate  critical  habitat  for  four  species 
of  endangered  fishes — razorback  sucker 
(ATyrouc/jen  texanus),  Colorado 
squawfish  {Ptychocheilus  lucius). 
humpback  chub  [GUa  cypha),  and 
bonytail  chub  {Gila  elegans).  The 
Service  has  completed  biological  and 
economic  analyses  of  this  proposed 
critical  habitat  designation  and 
announces  the  availability  of  the 
Biological  Support.  Economic  Aiwiysis. 
and  (jiverview  Documents.  These  three 
documents  summarize  major 
components  and  issues  associated  with 
the  critical  habitat  designation  for  the 
four  fishes.  The  Service  is  holding  eight 
public  hearings  from  November  29. 
1993,  to  December  3,  1993.  to  receive 
comments  on  the  contents  of  these 
documents  and  any  other  aspect  of 
critical  habitat  designation  for  the 
fishes.  These  public  hearings  will  be 
held  in  Arizona.  California,  Colorado, 
Nevada,  New  Mexico.  Utah,  and 
Wyoming.  In  addition,  a  public 
comment  period  that  has  been  in  effect 
since  September  15.  1993,  will  extend  to 
January  11, 1994  to  allow  the  Service 
time  to  complete  its  determinations  and 
to  issue  a  final  rule. 
DATES:  The  original  comment  period 
was  January  29  through  April  15,  1993. 
The  comment  period  was  extended  until 
further  notice  on  September  15. 1993. 
The  comment  period  will  remain  open 
until  January  11. 1994.  Eight  public 
hearings  are  scheduled  November  29  to 
December  3. 1993. 

ADDRESSES:  Comments  and  materials 
concerning  the  Service's  proposal  to 
designate  critical  habitat  for  the  four 
species  of  fishes  should  be  sent  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2060  Administration  Building, 
1745  West  1700  South,  Salt  Lake  City. 
Utah  84104-5110.  Comments  and 
material  received  will  be  available  for 
public  inspection,  by  appointment 
during  normal  business  hours,  at  the 
above  address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  D.  Williams.  Assistant  Field 
Supervisor,  at  the  above  address, 
telephone  801/975-3630. 
SUPPLEMENTARY  MFORMATION: 

Background 

On  January  29, 1993,  the  Fish  and 
Wildlife  Service  (Service)  published  a 
proposed  rule  (58  FR  6578)  to  designate 
critical  habitat  for  four  Colorado  River 
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fishes  that  are  currently  listed  as 
endangered  species  under  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended  (16  U.S.C.  1531  et  seq.}— 
razorback  sucker  [Xyrauchen  texanus], 
Colorado  squawfish  [Ptycbocheilus 
lucius),  humpback  chub  (Gila  cypha). 
and  bonytail  chub  {Gila  elegans].  The 
rule  proposed  amendment  of  50  CFR 
17.95.  the  section  of  the  regulations  that 
delineates  critical  habitat,  and  included 
maps  and  descriptions  of  the  areas 
proposed  as  critical  habitat  for  each  of 
the  four  species.  As  part  of  the  critical 
habitat  designation  process,  the  Service 
has  held  public  hearings,  received 
written  and  verbal  comments  on  the 
proposed  designation,  and  now  has 
completed  biological  and  economic 
analyses.  The  Service  also  has  prepared 
three  documents — a  Biological  Support 
Document,  an  Economic  Analysis,  and 
an  Overview  Document. 

The  Service  announces  the 
availability  of  these  documents, 
notifying  the  public  that  it  will  furnish 
the  Overview  Document  to  all  persons 
on  its  list  of  interested  parties.  The 
Overview  Document  reiterates  the 
proposed  critical  habitat  designation 
and  provides  additional  information  as 
follows: 

1.  A  summary  of  the  Biological 
Support  Document; 

2.  A  summary  of  the  Economic 
Analysis: 

3.  Discussion  about  the  relationship  of 
critical  habitat  designation  to  other 
piovisions  of  the  Act: 

4.  The  exclusion  process  overview: 
and 

5.  A  summary  of  public  comments 
and  Servi'ce  response. 

The  Service  continues  the  public 
comment  period  on  the  critical  habitat 
designation  for  an  additional  60-day 
time  period  in  order  to  receive 
comments  jsertaining  to  the  above 
documents.  Any  comments  that  have 
not  already  been  provided  should  be 
provided  during  the  comment  period. 
Comments  and  other  materials,  as 
appropriate,  may  be  sent  to  the  above 
address,  but  they  must  be  received  no 
later  than  January  11. 1994. 

The  Service  also  announces  that 
public  hearings  will  be  held  in  every 
State  located  in  the  Colorado  River 
basin  to  provide  interested  parties  an 
opportunity  to  make  their  views  known 
on  these  documents  and  on  any  other 
aspect  of  the  critical  habitat  designation. 
Eight  public  hearings  will  be  held  from 
4  p.m.  to  8  p.m.  as  follows — (1) 
November  29. 1993,  in  the  Hilton  Hotel. 
150  West  500  South,  Salt  Lake  City, 
Utah:  (2)  November  29. 1993.  in  the 
Clark  County  Commission  Chambers. 
225  Bridger  Avenue,  Las  Vegas,  Nevada: 


(3)  November  30. 1993.  in  the  Holiday 
Inn.  204  West  Fox  Farm  Road, 
Cheyenne.  Wyoming:  (4)  November  30. 
1993.  in  the  Cobra  Valley  Country  Club. 
State  Road  88,  Apache  Trail.  Globe. 
Arizona;  (5)  December  1,  1993.  in  the 
Hilton  Hotel,  743  Horizon  Drive.  Grand 
Junction.  Colorado;  (6)  in  the  Sinagua 
High  School  Auditorium,  3950  East 
Butler.  Flagstaff,  Arizona;  (7)  December 
2. 1993.  in  the  Best  Western  Inn.  700 
Scott  Avenue.  Farmington.  New  Mexico; 
and  (8)  December  3, 1993,  in  the 
Feldheym  Library,  555  West  6th  Street. 
San  Bernardino,  California.  Verbal 
comments  will  be  accepted  at  the 
hearings,  but  the  Service  requests  that 
interested  parties  that  are  unable  to 
attend  the  hearings  or  that  wish  to 
provide  additional  information  may 
submit  written  comments  to  the  above 
address  during  the  open  public 
comment  period.  Written  and  verbal 
comments  will  receive  equal 
consideration. 

Pursuant  to  §  4(b)(2)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq), 
economic  and  other  relevant  impacts 
that  result  from  critical  habitat 
designation  must  be  evaluated.  After 
this  evaluation,  an  area  may  be 
excluded  if  it  is  determined  that  the 
economic  or  other  benefits  of  exclusion 
outweigh  the  conservation  benefits  of 
specifying  such  an  area  as  part  of  the 
critical  habitat,  unless  the  failure  to 
designate  such  an  area  as  critical  habitat 
will  result  in  the  extinction  of  the 
species  concerned.  The  Service  has 
done  biological  and  economic  analyses 
of  the  critical  habitat  designation,  and 
areas  proposed  for  designation  will  be 
evaluated  to  determine  whether  an  area 
or  areas  may  be  excluded.  A  summary 
of  the  exclusion  process  has  been 
provided  in  the  Overview  Document. 
This  exclusion  process  will  review  the 
areas  that  have  been  proposed  as  critical 
habitat  and  determine  whether  any  area 
or  areas,  if  any.  should  be  excluded 
from  the  critical  habitat  designation. 
The  Service  solicits  public  comments  on 
the  criteria  for  exclusion 
determinations,  the  benefits  of 
exclusion  or  inclusion  of  any  area,  and 
information  related  to  whether  the 
exclusion  of  a  particular  area  would 
result  in  the  extinction  of  any  of  the  four 
species  of  fishes.  Information  and 
recommendations  also  are  requested  on 
economic  criteria  for  use  in  the 
exclusion  determination,  benefits 
associated  excluding  areas  as  critical 
habitat,  and  benefits  of  including 
proposed  areas  as  critical  habitat. 


Author 

The  author  of  this  notice  is  Harold  M. 
Tyus,  U.S.  Fish  and  Wildlife  Service, 
Denver  Regional  Office,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver. 
Colorado  80225. 

Authority 

Authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  November  1. 1993 
John  L.  Spinks,  Jr. 

Acting  Regional  Director. 
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Groundfish  of  tt)e  Gulf  of  Alaska; 
Groundflsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  NMFS  proposes  regulations 
that  would  prohibit  the  retention  of 
groundfish  caught  with  nontraditional 
gear  types  in  the  exclusive  economic 
zone  off  Alaska.  The  intended  effect  of 
this  action  is  to  prevent  fishing  with 
non-traditional  gear  from  causing 
fishing  ground  preemption  and  gear 
conflicts,  undermining  prohibited 
species  bycatch  measures  while 
amounts  of  groundfish  total  allowable 
catch  (TAC)  are  available,  and  affecting 
prohibited  species  bycatch  mortality. 
DATES:  Comments  must  be  received  by 
4:30  p.m..  Alaska  local  time.  December 
13, 1993. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  Berg,  Chief.  Fisheries 
Management  Division.  Alaska  Region, 
NMFS.  P.O.  Box  21668.  Juneau.  AK 
99802  (Attn:  Lori  Gravel).  Copies  of  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  may  be 
obtained  from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Ellen  R.  Varosi,  Fisheries  Management 
Division,  Alaska  Region,  NMFS.  907- 
586-7228. 

SUPPUEMCNTARY  IHFORIHATJOe: 

Backgfouad 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
Gulf  of  Alaska  (GOA)  and  the  Bering  Sea 
and  Aleutian  Islands  (BSAI)  is  managed 
by  the  Secretary  of  Commerce  according 
to  the  Fishery  Management  Plan  (FMP) 
for  Groundfish  of  the  GOA  and  the  FMP 
for  the  Groundfish  Fishery  of  the  BSAI. 
The  FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  l&Ql,  etseq.)  (Magnuson  Act), 
and  are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  are  codified  at  50  CFR  part  820. 

This  action  proposes  to  amend 
§§  672.7  and  675.7  of  the  regulations  to 
prohibit  the  retention  of  groundfish 
caught  with  other  than  authorized 
fishing  gear  types.  Authorized  fishing 
gear  would  be  defined  at  §§  672.2  and 
675.2  at  all  currently  defined  traditional 
fishing  gear  types  listed  under  §§  672.2 
and  675.2. 

The  harvest  of  groundfish  using 
fishing  gear  types  not  currently  defined 
in  the  regulations  has  recently  generated 
interest  due  to:  (1)  Strong  groundfish 
markets;  (2)  shortened  seasons  for  other 
groundfish  gear  types;  and  (3)  economic 
or  stock  declines  in  traditional  crab  and 
salmon  fisheries.  This  interest  has  led  to 
a  Council  recommendation  to  prohibit 
the  retention  of  groundfish  caught  with 
unauthorized  fishing  gear  types  and  an 
Alaska  State  Board  of  Fisheries  decision 
to  prohibit  the  use  of  sunken  gill  net 
gear  for  groundfish  in  waters  of  the  State 
of  Alaska. 

Traditional  gear  types  used  to  fish  for 
groundfish  are  defined  in  regulations  at 
§§  672  J  and  675.2.  These  definitions 
describe  fishing  gear  types  currently 
used  in  the  groundfish  fisheries  off 
Alaska.  These  traditional  gear  types  are 
hcok-and-line,  jig,  longline,  longline 
pot,  non-pelagic,  non-trawl,  pelagic 
trawl,  pot-and-Iine,  and  trawl  gear. 
However,  the  definition  of  Trawl  is 
inconsistent  between  §§  672.2  and 
675.2.  NMFS  proposes  to  revise  the 
BSAI  regulations  by  adopting  the 
definition  published  in  the  GOA 
regulations.  NMFS  also  proposes  to  add 
the  §  675.2  definition  of  Non-trawl  to 
the  GOA  regulations.  NMFS  proposes  to 
add  a  definition  for  Authorized  fishing 
gear.  That  definition  would  list  all 
traditional  fishing  gear  types  currently 


defined  in  the  regulations  as  authorized 
fishing  gear.  The  revised  and  added 
definitions  are  proposed  to  provide 
consistency  between  the  GOA  and  BSAI 
regulations. 

Small  amounts  of  groundfish  are 
harvested  off  Alaska  with  fishing  gear 
types  that  are  undefined  in  §§  672.2  and 
675.2  (non-traditional  fishing  gear).  The 
reported  amount  of  groundfish 
harvested  during  1992  with  non- 
traditional  fishing  gear  was  320  metric 
tons  (mt).  This  amount  is  minimal 
compared  to  the  total  1992  groundfish 
harvest  off  Alaska,  which  totaled 
2,214,206  mt.  The  potential  exists  for 
increased  use  of  non-traditional  fishing 
gear  types,  as  indicated  by  recent 
industry  interest.  This  has  raised 
conservation  and  management  concerns 
among  NMFS  and  the  Alaska  Board  of 
Fisheries.  At  its  September  22-28, 1992, 
meeting,  the  Council  requested  that  an 
analysis  be  prepared  on  ahematives 
developed  to  address  these  concerns.  A 
draft  EA/RIR  was  reviewed  by  the 
Council  at  its  April  21-23, 1993. 
meeting.  After  considering  public 
comment  and  testimony  on  the  analysis, 
the  Council  recommended  that  a 
regulatory  amendment  be  implemented 
that  would  prohibit  the  retention  of 
groundfish  taken  with  non-traditional 
fishing  gear  types.  Similar  concerns 
were  addressed  by  the  Alaska  Board  of 
Fisheries,  which  took  action  to  prohibit 
the  use  of  sunken  gilbiet  gear  for 
groundfish  in  all  areas  of  the  State  of 
Alaska  during  its  November  8-10, 1992, 
meeting. 

Fishing  with  non-traditional  fishing 
gear  types  poses  several  conservation 
and  management  concerns:  (1) 
Additional  fishing  effort  using  non- 
traditional  fishing  gear  types  in  the 
overcapitalized  groundfish  fisheries 
could  aggravate  fishing  grounds 
preemption  and  gear  conflicts;  (2) 
prohibited  species  bycatch  management 
measures  impo.sing  gear^spedfic 
closures  when  specific  bycatch  limits 
are  reached  would  be  undermined  to  the 
extent  that  non-traditional  gear  may  be 
used  to  continue  to  fish  for  groundfish 
while  amounts  of  groundfish  TAG  are 
available;  and  (3)  fishing  with  non- 
traditional  gear  types  has  unknovra 
effects  on  prohibited  species  bycatch 
mortality  and  on  the  biological  and 
physical  environment. 

Competition  has  steadily  increased  for 
groundfish  quotas  and  associated 
prohibited  species  bycatch  limits, 
resulting  in  prohibited  spedes  bycatch 
allowances  being  reached  more  quickly, 
and  in  earlier  closures  for  specified  gear 
types.  Interest  in  fishing  groundfish 
with  nontraditional  fishing  gear  types 
has  increased  accordingly.  Concerns 


exist  that  additional  fishing  effort  using 
non-traditional  fishing  gear  types  in  the 
overcapitalized  groundfish  fisheries 
would  aggravate  groiuids  preemption 
and  gear  conflict  problems  within  the 
groundfish  fisheries  and  undermine  the 
intent  of  defined  gear  type  closures  to 
limit  bycatch  mortality  of  prt^ibited 
species. 

Prohibited  spedes  bycatch 
management  measures  have  been 
developed  specifically  for  traditional 
fishing  gear  types  that  close  gear- 
specific  fisheries  when  spedfied 
bycatch  limits  are  reached.  These 
measures  are  intended  to  limit  further 
bycatch  amounts  of  prohibited  species 
after  established  bycatch  limits  have 
been  reached.  However,  they  are 
undermined  to  the  extent  that  non- 
traditional  gear  types  may  be  used  to 
continue  to  fish  for  groundfish  whiie 
amounts  of  TAC  specified  for 
groundfish  remaining  available.  This 
activity  results  in  additional  bycatch 
mortality  of  prohibited  spedes  and  a 
consequent  thwarting  of  the  existing 
bycatch  management  measures.  One 
exception  to  the  prohibition  of  retention 
is  proposed  by  this  action.  That 
exception  is  for  groundfish  incidentally 
taken  by  pot  gear  by  vessels 
participating  in  an  open  crab  season 
governed  by  the  State  of  Alaska. 
Inddental  take  of  groundfish  by  vessels 
participating  in  the  crab  fisheries 
generally  is  unavoidable  and  the 
groundfish  taken  are  often  used  as  a 
source  of  bait  on  board  these  vessels. 
This  use  of  groundfish  reduces  waste  of 
groundfish  unavoidably  taken  in  the 
crab  fisheries  and  should  be  allowed  to 
continue.  Under  the  proposed 
exception,  groundfish  may  only  be 
retained  by  vessels  using  crab  f>cts  if  the 
groundfish  are  used  as  unprocessed  bait 
on  board  the  vessel. 

Additional  issues  include  concerns 
about  the  unknown  effects  that  non- 
traditional  fishing  gear  types  may  have 
on  prohibited  spedes  bycatch  mortality 
and  on  the  biological  and  physical 
environment.  These  concerns  were  not 
assessed  under  current  management 
regimes.  Under  this  proposed  rule,  new 
gear  types  for  fishing  for  groundfish 
could  be  developed  under  experimental 
fishing  permits  as  provided  in  §§672.6 
and  675.6.  Under  an  experimental 
fishing  permit,  fishing  effidency, 
bycatch  mortality  rates,  and  the  effects 
on  the  biological  and  physical 
environment  could  be  assessed.  Fishing 
gear  types  assessed  under  this  process 
could  be  .subsequently  authorized  to  fish 
foi;groundfish  under  future  regulatory 
amendments. 
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Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  initially 
determined  that  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  groundfish  fisheries  off  Alaska  and 
is  consistent  with  the  Magnuson  Act 
and  other  applicable  laws. 

The  Alaska  Region.  NMFS,  prepared 
an  EA  for  this  rule  that  describes  the 
impact  on  the  environment  as  a  result 
of  this  rule.  A  copy  of  the  EA  may  be 
obtained  (see  ADDRESSES). 

The  proposed  rule,  if  adopted,  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  The  socioeconomic 
impacts  of  this  rule  are  discussed  in  the 
EA/RIR  prepared  by  the  Alaska  Region 
(see  ADDRESSES). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  In  1992,  approximately  2.000 
catcher  vessels  landed  groundfish  from 
the  GOA  and  BSAI.  Fewer  than  20 
vessel  used  undefined  gear  types  to 
harvest  groundfish.  This  represents  less 
than  1  percent  of  the  catcher  vessel 
fleet.  Therefore,  this  proposed 
regulation  would  not  impact  a 
substantial  number  of  small  entities.  As 
a  result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

This  rule  does  not  include  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

NMFS  has  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  program 
of  the  State  of  Alaska.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agency 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  would  not  affect  endangered  and 
threatened  species  under  the 
Endangered  Species  Act  (ESA). 
Specifically,  the  Regional  Director 
determined  that  fishing  activities 
conducted  under  this  action  would  not 
affect  Steller  sea  lions  in  a  way  that  was 
not  already  considered  in  tlie  informal 


section  7  consultation  on  the  final  1993 
initial  groundfish  specifications  that 
was  concluded  on  January  27, 1993.  The 
Regional  Director  also  determined  that 
fishing  activities  conducted  under  this 
action  would  not  affect  listed,  proposed, 
and  candidate  seabirds  under  the  ESA 
in  a  way  that  was  not  already 
considered  in  the  informal  section  7 
consultation  for  the  final  1993  initial 
groundfish  specifications  dated 
February  1, 1993,  and  clarified  on 
February  12. 1993.  Finally,  the  Regional 
Director  determined  that  fishing 
activities  conducted  under  this  action 
would  not  affect  listed  species  of  Pacific 
salmon  in  a  way  that  was  not  already 
considered  in  the  informal  section  7 
consultation  on  the  final  1993  initial 
groundfish  specifications  that  was 
concluded  on  April  21, 1993.  NMFS  has 
determined  that  no  further  consultation, 
pursuant  to  section  7  of  the  ESA,  is 
required  for  adoption  of  this  rule. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  would  adversely  impact  marine 
mammals. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  the 
federalism  assessment  under  E.O. 
12612. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  Noveml)er  5. 1993. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672-<5ROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801,  et  seq. 

2.  In  §  672.2,  the  definition  for  Trawl 
is  revised  and  definitions  for  Authorized 
fishing  gear  and  Non-trawl  are  added  in 
alphabetical  order  to  read  as  follows: 

§672.2    Definitions. 

*        *        •        •        » 

Authorized  fishing  gear  means  hook- 
and-line,  jig,  longline,  longline  pot.  non- 
pelagic  trawl,  non-trawl,  pelagic  trawl, 
pot-and-line,  and  trawl  gear. 


Non-trawl  means  hook-and-line. 
longline  and  pot-and-line  gear. 


)>g. 


Trawl  means  a  conical-shaped  net  that 
is  towed  through  the  water  for  catching 
fish.  This  definition  includes,  but  is  not 
limited  to.  Danish  and  Scottish  seines 
and  otter  trawls. 


3.  In  §  672.7,  paragraph  (n)  is  added 
to  read  as  follows: 

S  672.7    General  prohibitions. 

(n)  Retain  groundfish  taken  with  other 
than  Authorized  fishing  gear  as  defined 
at  §  672.2,  except  that  groundfish 
incidentally  taken  by  pot  gear  by  a 
vessel  while  participating  in  an  open 
crab  season  govemwl  by  the  State  of 
Alaska  may  be  retained  for  use  as 
unprocessed  bait  on  board  that  vessel. 

PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

4.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801,  et  seq. 

5.  In  §  675.2.  the  definition  for  Trawl 
is  revised  and  the  definition  for 
Authorized  fishing  gear  is  added,  in 
alphabetical  order,  as  follows: 

§675.2    Definitions. 

•        •        »        •        • 

Authorized  fishing  gear  means  hook- 
and-line,  jig.  longline.  longline  pot.  non- 
pelagic  trawl,  non-trawl,  pelagic  trawl, 
pot-and-line.  and  trawl  gear. 

Trawl  means  a  conical-shaped  net  that 
is  towed  through  the  water  for  catching 
fish.  This  definition  includes,  but  is  not 
limited  to.  Danish  and  Scottish  seines 
and  otter  trawls. 


6.  In  §675.7.  paragraph  (o)  is  added 
to  read  as  follows: 

§675.7    General  pivhlbttlons. 

(o)  Retain  groundfish  taken  with  other 
than  Authorized  fishing  gear  defined  at 
§  675.2.  except  that  groundfish 
incidentally  taken  by  pot  gear  by  a 
vessel  while  participating  in  an  open 
crab  governed  by  the  State  of  Alaska 
may  be  retained  for  use  as  unprocessed 
bait  on  board  that  vessel. 

[FR  Doc.  93-27744  Filed  11-10-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forma  Uftdar  Ravlaw  by  Offlca  of 
Managamonl  and  Budgirt 

November  5, 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposino  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numberCs),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  nvunber  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Question  about  the  items  in  the  listing 
should  be  directed  to  the  agency  person 
named  at  the  end  of  each  entry.  Copies 
of  the  proposed  forms  and  supporting 
documents  may  be  obtained  from: 
Department  Clearance  Officer,  USDA, 
OIRM,  room  404-W  Administration 
Building,  Washington.  DC  20250.  (202) 
690-2118. 

Extension 

•  Agricultural  Cooperative  Service 
Agricultiiral  Cooperative  Service 

Questionnaire:  Market  Potential  for 

New  cooperatives  (Buyer  Survey  for 

New  Cooperative  Activity) 
On  occasion 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  105 

responses;  53  hours 
Gerald  E.  Ely.  (202)  720-3350 

•  Federal  Crop  Insiirance  Corporation 
Application  for  Assignment  of 

Indemnity— lYansfer  of  Right  to  An 


Indenmity— Claim  for  Cotton 

Indemnity 
Fa-20,  FO-21,  and  Fa-74-B 
On  occasion 
Individuals  or  households;  Farms; 

60,000  responses;  30,000  hours 

Bonnie  L.  Hart,  (202)  254-8393 

New  Collection 

•  Animal  and  Plant  Health  Inspection 
Service 

Federal  Plant  Pest  and  Noxious  Weed 
Regulations— Addendum  1  PPQForm 
519 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
3.746  responses;  312  hours 

Dr.  Ronald  B.  Caffey,  (301)  436-7633 

•  Food  Safety  and  Inspection  Service 
Application  and  Permit  for  Importation 

of  Undematured  Inedible  Meat 

Product 
FSIS  Form  0540-4 
Recordkeeping;  Chi  occasion 
Businesses  or  c^er  for-profit;  60 

responses;  3  hours 
Lee  Purcelli,  (202)  720-7163 
Lany  K.  Robentn, 
Deputy  Department  Cleamnce  Officer. 
(FR  Doc  93-27888  Filed  11-10-93;  8:45  am] 
aajLata  COM  s«ta-*t-M 


Foraat  Sarvico 

Rad  Lodga  Mountain  SM  Araa  Maatar 
Plan;  Cuatar  National  Foraat,  CartMn 
County,  MT 

AQEICY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


f:  The  USDA.  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  further  ski  area 
development  at  Red  Lodge  Mountain, 
west  of  Red  Lodge.  Montana.  The  lands 
involved  include  portions  of  the 
Beartooth  Ranger  District,  Custer 
National  Forest 

DATE:  Written  conunents  concerning  the 
scope  of  the  analysis  must  be  recei^^ 
by  December  27. 1993,  or  as  listed  in 
information  mailed  to  the  pii^lic. 
ADORgSSeS;  Written  comments 
concerning  the  analysis  should  be  sent 
to  District  Ranger,  Custer  National 
Forest.  Bearto^  Ranger  District,  Rt.  2 
Box  3420,  Red  Lodge,  Montana  59068. 


FOR  RJRTHER  MFORMATKNi  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Linda 
Ward-Wiliiams.  District  Ranger, 
Beartooth  Ranger  District.  Phone  (406) 
446-2103. 

SUPPLBICNTARY  MFORMATION:  The 
Custer  National  Forest  received  a  master 
plan  proposal  from  Red  Lodge  Mountain 
Inc  that  details  six  phases  of  ski  area 
development  spanning  a  ten  year 
period.  Following  a  completeness 
review  conducted  by  the  Forest  Service, 
the  proposal  was  accepted.  The  Custer 
National  Forest  now  intends  to  develop 
an  EIS  for  the  Rad  Lodge  Mountain  rid 
area  master  development  plan  and    - 
associated  permit. 

The  proposed  200  page  master 
development  plan  can  be  read,  by 
appointment,  at  the  Beartooth  District 
Office.  Rt.  2  Box  3420,  Red  Lodge. 
Montana  and  the  Custer  National  Forest 
Supervisor's  Office,  2602  First  Avenue 
North.  Billings.  Montana. 

Over  the  last  decade,  regional,  end-         v 
destination,  ski  resort  complexes  have 
experienced  growth  in  visitation  and 
mari^et  share  while  local  sld  areas  have 
experienced  declines.  Ehiring  this  same 
period.  Red  Lodge  Mountain  has 
experienced  flat  visitation  growth  and  a 
declining  mari^et  share.  The  proposed 
action  is  intended  to  transition  Red 
Lodge  Mountain  into  a  regional,  end- 
destination  ski  area  resort.  Achieving 
this  objective  will  help  meet  current  and 
future  demand  for  alpine  and  nordic 
skiing  on  the  Beartooth  Ranger  District 
of  the  Custer  National  Forest 

Improvements  will  be  oriented  toward 
enhancing  the  quality  and  safety  of 
skiing  experiences  for  all  public  users, 
diversifying  the  local  tourism  based 
economy  while  introducing  summer 
recreation  opportimities,  and  enhancing 
Red  Lodge  Mountain's  market  position. 

The  proposed  master  development 
plan  is  composed  of  numerous 
individual  projects,  all  designed  to 
achieve  the  objectives  stated  above.  The 
Forest  Service  proposed  action  Includes: 

1.  All  projects  and  scheduling  in  the 
master  development  plan.  The  plan  is 
conceptual,  which  refers  to  the  general 
philosophy  or  ability  of  the  plan  to  meet 
the  purpose  and  need  objectives.  The 
plan  details  the  need  for,  and  reasoning 
behind,  the  type  and  location  of 
components  such  as  snowmaklng.  trails, 
and  lifts;  the  relative  order  actions  are 
scheduled  to  begin  and  end 
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construction:  and  an  assessment  on  the 
effects  of  these  activities  on  the 
comfortable  carrying  capacity. 

2.  Individual  site  specific  actions  in 
phases  1,  2.  and  3.  These  are  the  actions 
that  can  be  reasonably  constructed 
within  five  years  and  are  ripe  for  a  site 
specific  decision.  Actions  in  phases  4.  5. 
and  6  are  not  proposed  for  site  specific 
analysis  at  this  time,  because  they  can 
not  reasonably  be  constructed  in  the 
first  five  years  and,  therefore,  are  not 
ripe  for  a  site-specific  deci.sion. 

3.  Reissuance  of  a  permit  to  Red 
Lodge  Mountain  Inc  which  would 
authorize  the  occupancy  and  use  of 
National  Forest  System  lands.  The 
permit  would  supersede  the  existing 
permit,  span  40  years,  and  apply  terms 
and  conditions  for  occupancy  and  use. 

The  decisions  to  be  made  are: 

1.  Approve  or  deny,  in  part  or  whole, 
a  ski  area  master  development  plan. 

2.  Approve  or  deny,  in  part  or  whole, 
for  implementation,  individual 
development  actions.  Authorization  by 
permit  would  allow  Red  Lodge 
Mountain  Inc.  to  begin  approved 
actions.  Denial  could  either  preclude 
implementation  of  these  actions  and/or 
defer  the  decision  and  project 
implementation  to  a  later  date. 

3.  Re-Issue  or  deny  a  term  permit  to 
Red  Lodge  Mountain  Inc.  Permit 
issuance  would  authorize  Red  Lodge 
Mountain  Inc.  to  occupy  and  use 
National  Forest  System  lands  for  a  term 
of  40  years  and  would  specify  the  terms 
and  conditions  for  such  occupancy  and 
use.  The  permit  would  assure  that 
development  is  implemented  and 
monitored  according  to  the  schedule 
outlined  in  the  approved  master 
development  plan.  Denial  would 
maintain  Red  Lodge  Mountain's  existing 
permit  terms  and  conditions. 

Lands  in  the  area  of  the  analysis 
include  portions  of  the  following 
Townships  and  Ranges:  T7S.  R18E;  T7S, 
R19E;  and  T7S,  R20E  The  analysis  area 
boundary  will  vary  depending  on  the 
geographic  scope  of  the  environmental 
issues.  Currentiy,  there  are 
approximately  2,088  acres  of  land 
within  the  ski  area  development 
boundary,  including  about  800  acres 
private  property  owned  by  Red  Lodge 
Mountain.  The  area  of  decision  will 
include  National  Forest  System  Lands 
only. 

Tnis  analysis  will  tier  to  the  Custer 
National  Forest  Land  and  Resources 
Management  Flan.  EIS,  and  Record  of 
Decision  (1987).  as  amended.  The  scope 
of  the  analysis  will  be  confined  to  issues 
associated  with  the  proposed  action. 
Aspects  of  the  proposed  action  or 
alternatives  to  be  developed  may  require 
amendments  to  Forest  Plan  direction  or 


standards.  This  analysis  will  consider 
potential  amendments  and  their  effects. 

Federal,  state,  and  local  agencies, 
potential  developers,  and  other 
individuals  or  organizations  interested 
in  or  affected  by  the  decision  are  invited 
to  participate  in  the  scoping  process. 
Input  to  identify  issues  and  alternatives 
to  be  addressed  in  this  analysis  will  be 
gathered  from  the  public  through 
mailing  of  scoping  information  to  all 
known  interested  publics. 

Based  on  comments  made  by  the 
public  on  past  proposals  the  following 
list  of  preliminary  environmental  issues 
has  been  identified.  This  list  will  be 
confirmed  or  modified  based  on  further 
input  from  the  public.  What  will  be  the 
effects  of  ski  area  development  on: 

1.  Water  Quality  in  Willow  and  Coal 
Creek  watersheds  including  ri{>arian 
areas? 

2.  Water  Quantity  in  Willow  and  Coal 
Creek  watersheds  including  water  yield 
and  minimum  flow? 

3.  Wildlife  and  Fish  habitats 
including  threatened,  endangered,  or 
sensitive  wildlife  and  plant  species; 
Management  Indicator  Species;  and 
Game  species? 

4.  The  community  of  Red  Lodge  and 
surrounding  Carbon  County  including 
effects  to  the  sense  of  place,  traffic 
(safety,  smell,  and  noise)  and  housing? 

5.  The  economy  of  Red  Lodge  and 
surrounding  Carbon  County? 

6.  Visual  resources  as  seen  from  Red 
Lodge.  Luther  area.  Highway  212.  and 
Billings? 

7.  Heritage  resources? 

8.  Air  Quality  including  the  Absaroka- 
Beartooth  Wilderness  and  the  city  of 
Red  Lodge  and  surrounding  area? 

9.  Roadless  areas  (Burnt  Mountain)? 

10.  Absaroka-Beartooth  Wilderness 
(Management  Area  I)? 

11.  Recommended  wilderness 
(Management  Area  H)  and 
congressionally  proposed  wilderness? 

12.  The  ability  of  the  Forest  Service  to 
manage  wildfire  and  prescribed  fire 
surrounding  the  ski  area? 

Alternatives  to  be  considered  in  this 
analysis  depend  on  the  final  list  of 
environmental  issues.  The  following  is 
a  list  of  preliminary  alternatives: 

1.  Maintain  operations  under  existing 
development  plan  signed  in  1973  and 
existing  permit  signed  in  1975  with  no 
additional  site-specific  project 
development  approved  (NO  ACTION). 

2.  Conceptually  approve  master 
development  plan.  Issue  40-year  term 
permit.  Approve  for  immediate 
implementation  site-specific  projects  in 
phases  1-3  (PROPOSED  ACTION). 

3.  Conceptually  approve  a  master 
development  plan  that  modifies  the 
types,  locations,  and  scheduling  of 


development  actions.  Issue  40-year  term 

[)ermit.  Approve,  with  differing  site 
ocations  or  project  mitigation,  selected 
projects  for  immediate  site-specific 
implementation. 

RELEASE  OF  DRAFT  AND  FINAL  EIS:  The 
draft  environmental  impact  statement 
(DEIS)  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  on 
March  1, 1994.  At  that  time,  the  EPA 
will  publish  a  Notice  of  Availability  of 
the  Draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  app>ears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  management  of 
the  Red  Lodge  Mountain  participate  at 
this  time.  To  be  most  helpful,  comments 
on  the  draft  EIS  should  be  as  site- 
specific  as  possible.  The  final  EIS  is 
scheduled  to  be  completed  by  June  1. 
1994. 

The  Forest  Services  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v, 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  tentative 
issues  and  proposed  alternatives  it  is 
helpful  if  comments  are  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I  am  the  responsible  official  for  this 
decision  and  EIS.  My  address  is  Qister 
National  Forest.  2602  First  Avenue 
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North,  P.O.  Box  2556.  Billings.  Montana 
59103. 

Dated:  October  29. 1993. 
Stephen  J.  Solem, 
Acting  Forest  Supervisor 
|FR  Doc.  93-27777  Filed  11-10-93;  8:45  ami 
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DEPARTMENT  OF  COMiyiERCE 

Bureau  of  Export  Administration 
[DockttNos.  2118-01] 

Decision  and  Order 

In  the  Matter  of:  Andrew  Pietlciewicz  ul. 
Choragwii  Pancernej  15  PL  02-951  Warsaw, 
Poland,  Respondent. 

On  June  19, 1992,  the  Office  of  Export 
Enforcement.  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  Charging  Letter  against  Andrew 
Pietlciewicz  (Pietlciewicz) »  alleging  that 
Pietkiewicz  violated  the  provisions  of 
§  787.1(b)  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1993))  (the 
Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  2401-2420 
(1991,  Supp.  1993.  and  Public  Law  103- 
10.  March  27, 1993))  (the  Act),  in  that 
Pietkiewicz  failed  to  pay  any  portion  of 
the  $25,000  civil  penalty  imposed 
against  him  by  an  August  17. 1990 
Order  entered  by  then-Under  Secretary 
for  Export  Administration  Dennis 
Kloske  in  settlement  of  an 
administrative  proceeding  initiated 
against  Pietlciewicz  for  violations  of  the 
Act  and  the  Regulations. 

Pietkiewicz  filed  an  answer  to  the 
Charging  Letter.  After  the  answer  was 
filed,  the  Department  and  Pietkiewicz 
entered  into  a  Consent  Agreement 
pursuant  to  §  788.17(a)  of  the 
Regulations,  whereby  they  agreed  to 
settle  the  matter  (1)  by  amending  the 
August  17, 1990  Order  to  provide  for  a 
modified  payment  schedule  for  payment 
of  the  $25,000  civil  penalty  due  under 
the  provisions  of  that  Order  and  (2)  by 
denying  Pietkiewicz's  export  privileges 
for  five  years,  with  the  denial  period 
being  suspended  in  its  entirety. 

The  Administrative  Law  Judge  has 
recommended  that  I  approve  the  terms 


1  The  original  action  against  Pietkiewicz  was 
l>rought  against  him  individually,  and  doing 
business  as  American  Advanced  Technologies. 
International  Advanced  Technologies,  and  Aero 
Space  Technologies,  Inc.  Pietkiewicz  has  informed 
the  Department  that  all  of  his  former  businesses 
have  been  dissolved.  Accordingly,  the  names  of 
those  businesses  have  been  deleted  from  the 
caption  in  this  matter. 


of  the  Consent  Agreement  and  I  approve 
those  terms. 
Therefore,  it  is  ordered: 

1.  The  Order  of  August  17, 1990  is 
amended  to  provide  for  the  following 
modified  payment  schedule:  payment  of 
the  civil  penalty  due  under  the  terms  of 
the  August  17, 1990  Order,  $25,000. 
shall  be  made  in  50  equal  monthly 
payments  of  $500  each,  with  the  first 
such  monthly  payment  being  due  on 
November  1. 1993.  Each  succeeding 
monthly  payment  shall  be  due  on  the 
first  day  of  the  following  49  months. 
Payment  shall  be  made  in  the  manner 
specified  in  the  attached  instructions. 

2.  Pietkiewicz  and  all  of  his 
successors,  assigns,  officers, 
representatives,  agents,  and  employees, 
are,  for  a  period  of  five  years  from  the 
date  of  entry  of  this  Order,  hereby 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States 
and  subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (1)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of.  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

(a)  Pursuant  to  §  788.17(b)  of  the 
Regulations,  the  denial  period  is  hereby 
suspended,  in  its  entirety,  for  a  period 
of  five  years  from  the  date  of  entry  of 
this  Order  and  shall  thereafter  be 
waived,  provided  that,  during  the 
period  of  suspension,  Pietkiewicz 
commits  no  violation  of  the  Act  or  any 
regulation,  order  or  license  issued  under 
the  Act. 

(b)  The  suspension  of  the  denial 
period  is  specifically  contingent  upon. 
inter  alia,  the  timely  payment  of  the 
dvil  penalty  due  under  the  August  17, 
1990  Order  in  accordance  with  the 


modified  payment  schedule  as  set  forth 
in  paragraph  1.  above'.  If  Pietkiewicz 
fails  or  refiises  to  make,  in  a  timely 
manner,  any  of  the  monthly  payments 
set  forth  herein.  I  will  immediately  issue 
an  order  reinstating  the  denial  period. 

3.  The  Charging  Letter  and  the 
Consent  Agreement  shall  be  made 
available  to  the  public.  A  copy  of  this 
Order  shall  be  served  upon  Pietkiewicz 
and  published  in  the  Federal  Register. 

This  constitutes  the  final  agency 
action  in  this  matter. 

Dated:  November  4, 1993. 
Barry  E.  Carter. 

Acting  Under  Secretary  for  Export 

Administration. 

(FR  Doc  93-27872  Filed  11-10-93;  8  45  ami 
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Agency  Form  Under  Review  by  the 
Office  of  IManagement  and  Budget 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Tagged  Groimdish  Research 
Program. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Collection  in  use 
without  OMB  approval. 

Burden:  299  hours. 

Number  of  Respondents:  1,000 
(several  responses  per  respondent). 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  Tagging  groundfish 
for  subsequent  tratJcing  and  recovery  is 
an  important  tool  for  managing  fishery 
resources.  Persons  that  recover  tags  are 
asked  to  provide  basic  information, 
which  is  compared  to  the  original 
tagging  information.  Scientists  from 
Japan,  Canada,  and  Alaska  then  use  the 
information  to  determine  the  population 
size  and  rates  of  migration. 

Affected  Public:  Individuals,  state  or 
local  governments.  Federal  agencies  or 
employees,  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Aibuckle, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14th  and  Constitution  Aven.ie, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  profMsed 
information  collection  should  be  sent'to 
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Don  Arbuckle.  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated  November  5, 1993. 
Edward  Miduk, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Org/anization. 

|FR  Doc  9S-27874  Filed  11-10-93;  8:45  am] 

nUJNO  COM  *B1*-OM-P 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1994  Annual  Demographic 
Survey  -  Supplement  to  the  Current 
Population  Survey. 

Form  Numberfs):  CPS-580.  CPS- 
580(SP),  CPS-676.  CPS-676(SP),  CPS- 
676(A),  CPS-665,  CPS-1. 

Agency  Approval  Number:  0607- 
0354. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  been  expired. 

Burden:  24.250  hours. 

Number  of  Respondents:  60,000. 

Avg  Hours  Per  Response:  24  minutes. 

Needs  and  Uses:  Tne  Bureau  of  the 
Census  conducts  the  Annual 
Demographic  Survey  (ADS)  every  year 
in  March  as  a  supplement  to  the  Current 
Population  Survey  (CPS).  The  Bureau  of 
the  Census,  the  Bureau  of  Labor 
Statistics,  and  the  Department  of  Health 
and  Human  Services  sponsor  this 
supplement.  In  the  ADS,  we  collect 
information  in  the  areas  of  work 
experience,  migration,  personal  income 
and  noncash  benefits,  household 
noncash  benefits,  and  race.  The  Bureau 
of  Labor  Statistics  and  the  Department 
of  Health  and  Human  Services  use  data 
gathered  in  the  ADS  to  determine  the 
official  Government  poverty  statistics. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  G<HizaIez.  OMB  Desk  Officer, 


room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  November  8, 1993. 
Edward  Midials, 

Departmental  Forms  Qearance  Officer.  Offnx 
of  Management  and  Organization. 
|FR  Doc.  93-27870  Filed  11-10-93;  8:45  am] 
BtLUNO  COM  jsw-or-r 

Bureau  of  Export  Administration 

[Docket  Na  2114-01] 

ASB  Traders,  Inc^  2825  Wilcrest.  Suite 
520.  Houston,  Texas  7/042;  Decision 
and  Order 

On  July  17. 1992.  the  Office  of  Export 
Enforcement.  Bureau  of  Export 
Administration.  United  States 
Department  of  Commerce  (Department), 
pursuant  to  section  13(c)  of  the  Export 
Administraticm  Act  of  1979,  as  amended 
(50  U.S.CA.  app.  sections  2401-2420 
(1991,  Supp.  1993,  and  Public  Law  No. 
103-10.  March  27. 1993))  (the  Act), 
issued  a  Charging  Letter  against  ASB 
Traders.  Ina  (ASB).  alleging  that  ASB 
violated  the  provisions  of  Section 
787.13  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1993))  (the 
Regulations)  issued  pursuant  to  the  Act, 
in  that  ASB  failed  to  keep  records  of  its 
participation  in  74  exports  of 
commodities  from  the  United  States  to 
Kuwait  and  Saudi  Arabia  between  on  or 
about  July  19, 1987  and  on  or  about  July 
19, 1989. 

The  Department  and  ASB  have  now 
entered  into  a  Consent  Agreement 
whereby  the  Department  and  ASB  have 
agreed  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  thereiiL 

The  Administrative  Law  Judge  has 
recommended  that  I  approve  the  terms 
of  the  Consent  Agreement  and  I  approve 
those  terms. 

h  is  therefore  ordered. 

First,  that  a  civil  penalty  of  $40,000  is 
assessed  against  ASB.  ASB  shall  pay  the 
dvil  penalty  to  the  Department  as 
follows:  (1)  The  first  instalhnent  of 
$5,000  shall  be  paid  within  30  days 
from  the  date  of  entry  of  this  Order,  and 
(2)  the  second  installment  of  $5,000 
shall  be  paid  within  60  days  from  the 
date  of  entry  of  this  Order.  Payment 
shall  be  made  in  the  manner  specified 
in  the  attached  instructions.  Payment  of 
the  remaining  $30,000  shall  be 
suspended  for  a  period  of  two  years 
from  the  date  of  entry  of  this  Order  and 
shall  be  thereafter  be  waived,  provided 
that,  during  the  two-year  period  ASB 
commits  no  violation  of  the  Act  or  any 


regulation,  order  or  license  issued  under 
the  Act; 

Second,  that,  as  authorized  by  Section 
11(d)  of  the  Act.  the  timely  payment  of 
each  installment  of  the  civil  penalty  is 
hereby  made  a  condition  to  the  granting, 
restoration,  or  continuing  validity  of  any 
export  license,  permission,  or  privilege 
granted,  or  to  be  granted,  to  ASB. 
Accordingly,  if  ASB  should  fail  to  pay 
in  a  timely  manner  any  installment  of 
the  civil  penalty  set  forth  above,  the 
undersigned  will  enter  an  Order  under 
the  authority  of  Section  11(d)  of  the  Act 
denying  all  of  ASB's  U.S.  export 
privileges  for  a  period  of  one  year  fi^m 
the  date  of  entry  of  this  Order. 

Third,  that  the  Charging  Letter,  the 
Consent  Agreement,  and  Uiis  Order 
shall  be  made  available  to  the  public.  A 
copy  of  this  Order  shall  be  served  upon 
ASB  and  published  in  the  Federal 
Register.  This  Order  is  effective 
imme^ately. 

Dated:  November  4, 1993. 

Barry  E.  Caitsr, 

Acting  Under  Secretary  for  Export 
Administration. 

IFR  Doc.  93-27871  Filed  11-10-93;  8:45  am] 

BILUNQ  COOe  3S1«-0T-M 


Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  2  &  3, 1993.  in  the 
Herbert  C.  Hoover  Building,  room 
1617M(2),  14th  Street  &  Pennsylvania 
Avenue  NW.,  Washington  DC.  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
computer  systems/peripherals  or 
technology. 

Agenda 

Executive  Session  December  2  9  a.m.-12 
p.m. 

1.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 

General  Session  December  2  1  p.m.-4 
p.m. 

2.  Opening  remarks  by  the  Chairmen. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Discussion  on  Composite 
Theoretical  Performance  (CTP) 
formula  changes. 

5.  Discussion  on  telecommunication 
controls  on  computers. 

6.  Update  on  computer  export 
controls. 
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Executive  Session  December  3  9  p.m.- 
1  p.m. 
7.  thscussion  of  matters  pro[>erly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter  TAC  Unit/OAS/ 
EA  room  3886C.  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington  DC  20230. 

The  Assistant  Secretary  for 
Administration,  witb  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  writb  the  classified 
materials  listed  in  5  U.S.C  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  [>ortions  of 
meetings  of  tbe  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  November  8, 1993. 
Betty  Ferrell, 

Director,  Technical  Adrisory  Committee  Unit. 
|FR  Doc  93-27879  Filed  11-10-93;  8:45  am] 

BIUMO  COOC  3S10-OT-H 


International  Trade  Administration 
[A-68S-032] 

Large  Power  Transformers  From 
France;  Termination  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Departonent  of  Commerce. 


ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  July  21. 1993.  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  finding  on 
large  power  transformers  from  France. 
The  Etepartment  is  now  terminating  that 
review. 

EFFECTIVE  DATE:  November  12, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Joseph  Hanley  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  hitemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 

SUPPt-EMENTARY  INFORMATION:  On  July 
21. 1993,  the  Department  published  in 
the  Federal  Reg^r  (58  FR  39007)  a 
notice  of  initiation  of  administrative 
review  of  the  antidumping  finding  on 
large  power  transformers  from  France  at 
the  request  of  the  petitioner,  ABB  Power 
T&D  Company,  Inc.  This  notice  stated 
that  we  would  review  one 
manufacturer/exporter,  Jeumont 
Schneider  Transformateurs,  for  the 
period  June  1, 1992  through  May  31, 
1993.  The  petitioner  subsequently 
withdrew  its  request  for  review  on 
September  16, 1993.  Under 
§  353.22(a)(5)  of  the  Department's 
regulations,  a  party  requesting  a  review 
may  withdraw  that  request  not  later 
than  90  days  after  the  date  of 
publication  of  the  notice  of  initiation. 
Because  the  withdrawal  occurred  within 
the  time  frame  specified,  the 
Department  is  now  terminating  this 
review. 

Absent  a  review,  entries  during  this 
period  are  subject  to  the  automatic 
assessment  provisions  of  §  353.22(e)  of 
the  Department's  regulations.  We  shall 
instruct  the  Customs  Service 
accordingly. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  retumy destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  notice  is  in  accordance  with 
§  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)). 


Dated:  November  3, 1993. 
Joseph  A.  Sptrini, 

Acting  Aasistant  Secretory  for  Import 
Administration. 

IFR  Doc  93-27866  FiM  11-10-93;  8:4S  ami 
MUMS  COOa  W1S-0S-M 

[A-680-806.  A-682-802.  A-S63-808] 

Sweaters  WhoHy  or  in  CMef  Weight  Of 
IMan-Made  Fiber  From  Korea,  Hong 
Kong,  arxl  Tahwan;  Court  Decision  and 
Suspension  of  Uquidation 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACnON:  Notice  of  court  decision. 

SUMMARY:  On  August  11, 1993,  the 
United  States  Court  of  International 
Trade  affirmed  the  International  Trade 
Commission's  amended  determination 
on  remand  that  there  is  no  material 
injury  to  the  U.S.  industry.  The  case  has 
been  appealed;  if  it  is  affirmed  on 
appeal,  then  the  antidumping  duty 
orders  will  be  revoked. 

In  accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Timken  Co.  v.  United  States.  893  F. 
2d.  337  (Fed.  Or.  1990),  Commerce  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise. 
EFFECTIVE  DATE:  August  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC,  20230:  telephone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

On  September  19, 1990,  the 
International  Trade  Commission  (TTQ 
determined  that  a  U.S.  industry  was 
being  materially  injured  by  reason  of 
imports  of  sweaters  wholly  or  in  chief 
weight  of  man-made  fiber  (MMF 
sweaters)  from  the  Republic  of  Korea 
(Korea),  Hong  Kong,  and  Taiwan.  The 
Department  of  Commerce  (the 
Department)  determined  that  sales  of 
MMF  sweaters  from  Korea,  Hong  Kong, 
and  Taiwan  were  being  sold  in  l5ie 
United  States  at  less  than  fair  value 
(LTFV)  and  published  antidumping 
duty  orders  on  September  24, 1990. 

Tne  ITC  decision  was  appealed,  and 
the  Court  of  International  Trade  (CIT) 
remanded  the  determination  to  the  FTC 
On  November  23, 1992,  the  ITC 
determined  on  remand  there  vras  no 
material  injury  to  a  U.S.  industry.  This 
remand  was  affirmed  by  the  CIT  on 
August  11. 1993,  Chung  Ling  Co.,  Ltd., 
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et.  al  V.  United  States.  Slip  Op.  93-153 
(OT  August  11. 1993).  The  petitioner, 
the  National  Knitwear  &  Sf)ortswear 
Association  (NKSA).  appealed  the  OT's 
decision  on  October  6, 1993. 

Accordingly,  upon  a  Rnal  decision  by 
the  Court  of  Appeals  for  the  Federal 
Grcuit  (CAFC),  affirming  the  OT,  the 
antidumping  duty  orders  will  be 
revoked.  Because  plaintifTs  in  the 
proceedings  obtained  an  injunction 
from  the  CIT,  the  revocation  of  these 
orders  would  be  effective  as  of  April  27, 
1990,  the  date  of  the  preliminary 
determination  of  sales  at  LTFV  in  these 
cases,  for  all  unliquidated  entries. 
SUSPENSION  Of  U0UIDAT10N:  In  its 
decision  in  Timken  Co.  v.  United  States. 
893  F.2d  337  (Fed.  Cir.  1990),  the  CAFC 
held  that  the  Department  must  publish 
notice  of  a  decision  of  the  OT  or  the 
CAFC  which  is  not  in  harmony  with  the 
Department's  or  the  ITC's  respective 
determinations.  Publication  of  this 
notice  fulfills  that  obligation.  The  CAFC 
also  held  that  in  such  a  case,  the 
Department  must  suspend  liquidation 
until  there  is  a  final  decision  in  the 
action.  Therefore,  the  Department  is 
continuing  to  suspend  liquidation  at  the 
cash  deposit  rates  set  in  the 
investigation  of  sales  at  LTFV  or  the 
most  recent  review,  as  applicable, 
pending  a  final  decision  of  the  CAFC 

Dated:  November  3, 1993. 
JoMph  A.  Spctrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-27867  Filed  11-10-93;  8:45  am) 
MUMQ  coot  X10-OS-P 

[C-791-001] 

Ferrochrome  From  South  Africa; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUIMIARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
ferrochrome  from  South  Africa  for  the 
period  January  1, 1991  through 
December  31, 1991.  We  preliminarily 
determine  the  bounty  or  grant  to  be  2.80 
percent  ad  valorem  for  all  companies. 
We  invite  interested  parties  to  comment 
on  these  preliminary  results. 
EFFECTIVE  DATE:  November  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  S.  Mermelstein  or  Maria  P. 
MacKay,  Office  of  Countervailing 


Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  482-0984  and  (202) 
482-2786,  respectively. 

SUPPI^MENTAL  INFORMATION: 

Background 

On  March  5, 1992,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (57  FR  7910)  of 
the  countervailing  duty  order  on 
ferrochrome  from  South  Africa  (46  FR 
21155,  April  9. 1981).  On  March  31. 
1992,  Chromecorp  Technology  (Pty) 
Ltd.,  Consolidated  Metallurgical 
Industries  Ltd.,  Ferralloys  Limited, 
Middleburg  Steel  and  Alloys  (Pty)  Ltd.. 
and  Samancor,  all  South  African 
exporters  of  ferrochrome,  requested  an 
administrative  review  of  the  order 
covering  the  period  January  1, 1991 
through  December  31.  1991.  We 
published  a  notice  of  initiation  of 
review  on  April  13. 1992  (57  FR  12797). 
The  Department  is  now  conducting  this 
review  in  accordance  with  the  Tariff  Act 
of  1930.  as  amended  (the  Act). 

Scope  of  Review 

Imported  products  covered  by  this 
review  are  South  African  ferrochrome, 
which  is  currently  classifiable  under 
items  7202.41.00,  7202.49.10  and 
7202.49.50  of  the  Harmonized  Tariff 
Schedule.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive.  The  review  covers 
the  period  January  1, 1991  through 
December  31, 1991,  five  companies,  and 
seven  programs. 

Analjrsis  of  Programs 

/.  Industrial  Development  Corporation 
Loans 

The  Industrial  Development 
Corporation  (IDC)  is  a  South  African 
government  corporation  which  makes 
financing  available  in  several  specific 
areas:  (1)  For  small  and  medium-sized 
firms;  (2)  for  projects  aimed  at  im[>ort 
replacement  and  increasing  export 
capacity,  especially  where  local  raw 
materials  are  upgraded  and  refined  to 
maximize  foreign  exchange  earnings;  (3) 
for  projects  with  a  high  technology  and 
capital  content;  (4)  for  the  development 
of  agro-industries  which  create  large- 
scale  employment  in  rxiral  areas;  and  (5) 
for  projects  aimed  at  increasing  eco- 
tourism. 

During  the  review  period,  one 
company  had  outstanding  an  IDC  loan 
for  increasing  export  capacity.  Because 
the  availability  of  this  type  of  IDC  loan 
is  limited  to  exporters,  the  Department 


previously  determined  that  they 
constitute  bounties  or  grants  to  the 
extent  that  their  terms  are  preferential. 
See  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review;  Ferrochrome  from  South  Africa 
(56  FR  12170;  March  22. 1991) 
(Ferrochrome  Preliminary  Results): 
Final  Results  of  Countervailing  Duty 
Administrative  Review;  Ferrochrome 
from  South  Africa  (56  FR  33254  July  19, 
1991)  (Ferrochrome  Final  Results).  In 
this  review,  neither  the  Government  of 
South  Africa  nor  the  respondents  have 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

The  loan  was  granted  in  October 
1988,  in  two  tranches  (portions)  of  equal 
amounts.  One  tranche  had  a  variable 
interest  rate  until  October  1990.  when 
the  interest  rate  became  fixed  at  a  rate 
established  at  the  time  of  the  loan 
agreement;  the  other  has  a  variable  rate 
throughout  the  life  of  the  loan.  Because 
the  terms  of  the  two  tranches  differ,  we 
have  considered  them  as  separate  loans. 

We  have  treated  the  fixecf  rate  tranche 
as  a  long-term  fixed-rate  loan  because 
the  interest  rate  was  fixed  at  the  time  of 
the  loan  agreement;  to  calculate  the 
benefit,  we  used  our  standard  long-term 
loan  methodology  as  described  in 
section  355.49(c)  of  the  Department's 
Proposed  Rules.  See  Countervailing 
Ehities;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366,  23384;  May  31. 1989 
(Proposed  Rules).  As  a  benchmark  for 
this  portion  of  the  loan,  we  used  the 
company  loan  securities  rate,  published 
in  the  Quarterly  Bulletin  of  the  South 
Africa  Reserve  Bank.  We  used  the 
annual  average  rate  for  1988,  the  year  in 
which  the  interest  rate  in  effect  during 
and  subsequent  to  the  review  period 
was  established. 

We  calculated  the  benefit  from  the 
portion  of  the  loan  which  remained  at 
a  variable  interest  rate  in  accordance 
with  our  practice  as  set  forth  in 
§  355.49(d)(1)  of  the  Proposed  Rules.  We 
selected  the  benchmark  in  accordance 
with  our  practice  and  the  order  of 
preference  described  in  §  355.44(b)(5)  of 
the  Proposed  Rules,  and  used  the 
bankers  acceptance  rate,  published  in 
the  Quarterly  Bulletin  of  the  South 
Africa  Reserve  Bank.  To  calculate  the 
benefit  resulting  from  this  portion  of  the 
IDC  loan,  we  compared  the  amount  of 
interest  which  was  actually  paid  during 
the  review  period  with  the  interest 
which  would  have  been  paid  at  the 
benchmark  rate. 

To  determine  the  total  benefit 
resulting  from  the  IDC  loan,  we  added 
the  benefits  from  both  the  fixed-  and 
variable-rate  portions  of  the  loan  and 
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divided  the  resulting  sum  by  the 
company's  total  exports  to  all  markets. 
We  then  weight-averaged  the  resuh  l^ 
the  company's  share  of  exports  of  th« 
subject  merchandise  to  the  United 
States  during  the  review  period.  On  this 
basis,  we  preliminarily  determine  the 
bounty  or  grant  from  this  program  to  be 
0.10  percent  ad  valorem  for  all 
exporters. 

There  was  a  change  in  ownership  in 
September  1991  which  affected  the 
ferrochrome  exporter  which  had  this 
loan  outstanding  during  the  review 
period;  we  verified  that  by  the  end  of 
the  review  fieriod  this  company  no 
longer  has  an  outstanding  nx^  loan. 
Therefore,  we  are  not  including  this 
amount  in  the  calculation  of  ll^  rate  of 
cash  defKisit  of  estimated  countervailing 
duties  which  will  be  required  from  the 
date  of  the  final  results  of  this 
administrative  review. 

//.  Export  Incentive  Program 

The  Export  Incentive  Program 
provides  assistance  to  exporters  through 
a  number  of  different  subprograms. 
Because  the  availability  of  this  program 
is  limited  to  exporters,  the  Department 
previously  determined  that  the  beneHts 
available  under  this  program  constitute 
bounties  or  grants  within  the  meaning  of 
the  Act.  See  Ferrochrome  Preliminary 
Results;  Ferrochrome  Final  Results,  in 
this  review,  neither  the  Government  of 
South  Africa  nor  the  respondents 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

Category  A  allowed  exporters  to  claim 
a  rebate  of  50  percent  of  the  import 
duties  applicable  to  inputs  used  in  the 
production  of  goods  for  export. 
Exporters  could  claim  this  rebate 
regardless  of  whether  the  inputs  were 
actually  imported  (m-  obtained 
domestically.  Category  B,  the  Value- 
Added  Incentive,  allowed  exporters  to 
receive  a  benefit  credit  equal  to  10 
percent  of  the  value  adde^i  in  South 
Africa  to  exported  products.  In 
calculating  the  Category  B  benefit  claim, 
the  Category  A  benefit  was  deemed  a 
component  of  the  value-added,  and 
benefits  from  these  two  programs  were 
claimed  and  paid  together.  Eligibility  for 
Category  B  benefits  was  further  limited 
to  exported  products  for  which  the 
competing  imports  were  subject  to 
import  duties  as  protection  for  the 
domestic  industry. 

Although  we  verified  that  the 
Category  A  and  6  programs  were 
terminated  on  March  30, 1990,  we 
found  that  two  companies  had  received 
residual  benefits  during  the  review 
period.  These  benefits  resulted  from  the 
practice  of  the  Department  of  Trade  and 


Industry  of  using  promissory  notes  to 
pay  claims.  These  two  companies  had 
received  promissory  notes  pursuant  to 
claims  filed  in  an  earlier  period,  but  the 
notes  matured  during  the  review  period. 
Therefore,  consistent  with  the 
Department's  practice  of  recognizing  the> 
occurrence  of  the  benefit  at  the  time  that 
the  benefit  has  a  cash-Qow  effect  on  the 
recipient  (see.  §  355.48(a)  of  the 
Proposed  Rules,  54  PR  23366.  Z3384, 
May  31, 1989),  we  determine  that 
promissory  notes  which  matured  during 
the  review  period  constitute  a  bounty  or 
grant  within  the  meaning  of  the  Act.  To 
calculate  the  benefit  resulting  from 
^  these  promissory  notes,  we  divided  the 
total  amoimt  of  the  promissory  notes  by 
the  recipient  companies'  total  exports  of 
all  products  to  all  markets  during  the 
review  period.  We  then  weight-averaged 
the  resulting  rate  by  each  company's 
share  of  exports  of  subject  merchandise 
to  the  United  States  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefits  from  Categories 
A  and  B  promissory  notes  to  be  0.44 
percent  ad  valorem  for  all  companies. 
However,  we  verified  that  no 
ferrochrome  exporters  had  outstanding 
promissory  notes  received  in  lieu  of 
payment  of  Category  A  and  B  benefits, 
due  to  mature  after  the  review  period. 
Therefore,  we  have  determined  that  no 
further  residual  benefits  are  available 
under  this  program.  We  consider  this  to 
be  a  program-wide  change  under 
§  355.50  of  the  Proposed  Rules,  and 
therefore  we  are  not  including  this 
amount  in  the  calculation  of  the  rate  of 
cash  deposit  of  estimated  countervailing 
duties  which  will  be  required  from  the 
date  of  the  final  results  of  this 
administrative  review. 

Category  C  provided  cash  grants  to 
exporters  under  a  number  of  ' 
subprograms,  including  a  program  of 
financial  assistance  to  exporters  for 
warehousing  goods  abroad.  Most 
provisions  of  Category  C  were 
terminated  by  March  31, 1990;  some 
provisions  were  included  in  the  General 
Export  Incentive  Scheme  which 
replaced  the  Export  Incentive  Program 
(see  below).  However,  we  verified  that 
no  residual  benefits  were  available  of 
provided  to  exporters  imder  Category  C 
after  the  termination  date. 

Category  D  provided  exporters  an 
additional  tax  deduction  tot  marketing 
expenses  related  to  export  sales.  Based 
on  export  performance,  an  exporter 
could  deduct  from  taxable  income  an 
additional  75  or  100  percent  of  export 
marketing  expenses,  in  addition  to  the 
deductions  normally  allovrad.  All  five 
ferrochrome  exporters  under  review 
received  Category  D  benefits  during  the 
review  period.  The  benefit  is  based  on 


the  amount  of  the  deduction  claimed  by 
the  ccmipany  on  the  tax  return  filed 
during  the  review  period  under  the  line 
item  "Export  Marketing  Allowance."  To 
calculate  the  benefit  resulting  from  this 
program,  we  muhi plied  the  Expmt 
Marketing  Allowance  by  the  nominal 
tax  rate  apphcable  during  the  review 
period.  We  then  divided  the  resuh  by 
each  company's  total  exports  of  all 
products  to  all  markets  during  the 
review  period.  We  weight-averaged  the 
results  by  each  company's  share  of 
exports  of  subject  merchandise  to  the 
United  States  during  the  review  period. 
On  this  basis,  we  preliminarily 
determine  the  bounty  or  grant  from  this 
program  to  be  2.23  percent  ad  valorem 
for  all  companies. 

Although  the  Category  D  program  was 
terminatCKl  on  March  31, 1992,  residual 
benefits  are  available  to  exporters  for 
export  marketing  expenses  incurred 
until  that  date.  Therefore,  benefits  will 
continue  to  be  granted  to  users  of  this 
program  filing  tax  returns  for  fiscal 
years  which  include  that  date.  Because 
residual  benefits  may  continue  to  be 
available,  and  in  accordance  %vith 
§  355.50(d)  of  the  Proposed  Rules,  we 
vrill  not  adjust  the  rate  of  cash  deposit 
of  estimated  countervailing  duties 
which  v>all  be  required  from  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

in.  Regional  Industrial  Development 
Incentives 

The  Government  of  South  Africa 
offered  several  incentives  to  companies 
located  in  geographically  remote  areas, 
designated  as  Industrial  Development 
Points.  We  determined  in  our  previous 
review  of  this  order  that,  as  regional 
subsidies,  these  incentives  constitute 
bounties  or  grants  within  the  meaning  of 
the  Act.  See  Ferrochrome  Preliminary 
Results;  Ferrochrome  Final  Results.  In 
this  review,  neither  the  Govenmient  of 
South  Africa  nor  the  respondents  have 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

(a)  Labor  Incentive 

This  incentive  is  oKered  as  an  annual 
cash  grant  for  seven  years  to  approved 
regional  development  industries.  The 
incentive  is  calculated  on  the  basis  of 
the  number  of  employees  directly 
involved  in  the  manufacturing  process 
at  the  regional  development  point,  and 
is  granted  as  a  percentage  of  the  average 
salary /wage  per  employee. 

One  ferrocnrome  exporter  received  an 
incentive  undw  this  program.  Because 
this  incentive  is  an  annually  recurring 
grant,  we  expense  the  benefit  in  the  year 
of  receipt,  consistent  with  our  practice 


59990 Federal  Register  /  Vol.  58,  No.  217  /  Friday,  November  12,  1993  /  Notices 


as  described  in  §  355.48(a)  of  the 
Proposed  Rules  (54  PR  23366,  23384, 
May  31. 1989).  To  calculate  the  benefit 
resulting  from  this  program,  we  divided 
the  amount  of  the  grant  received  during 
the  review  period  by  the  company's 
total  sales  during  the  review  period.  We 
then  weight-averaged  the  result  by  the 
company's  share  of  exports  of  subject 
merchandise  to  the  United  States  during 
the  review  period.  On  this  basis,  we 
preliminarily  determine  the  bounty  or 
grant  from  this  program  to  be  0.01 
p>ercent  ad  valorem  for  all  companies. 

(b)  Interest  Concession 

An  interest  concession  is  paid 
quarterly  as  a  cash  grant  to  approved 
industries  at  regional  development 
points,  for  a  period  of  ten  years,  on  100 
percent  of  the  company's  investment  on 
land  and  buildings  (excluding 
residential  accommodations),  and  on  50 
percent  of  their  investment  in  other 
assets.  The  value  of  the  grant  is  based 
on  the  interest  cost  as  reflected  in  the 
company's  financial  statements.  The 
grant  is  calculated  on  the  basis  of  a  pre- 
determined market-related  interest  rate. 

One  company  received  benefits  under 
this  program.  To  calculate  the  benefit 
attributable  to  this  program,  we  divided 
the  amount  of  the  grant  received  duiring 
the  review  period  by  the  company's 
total  sales  during  the  review  period.  We 
then  weight-averaged  the  result  by  the 
company's  total  exports  of  subject 
merchandise  to  the  United  States  during 
the  review  period.  On  this  basis,  we 
preliminarily  determine  the  rate  from 
this  program  to  be  0.01  percent  ad 
valorem  for  all  companies. 

(c)  Subsidy  on  Housing  for  Key 
Personnel 

The  Regional  Industrial  Development 
Authorities  subsidize  housing  for  key 
personnel  at  regional  development 
points  for  a  maximum  of  20  years  on 
new  mortgage  loans  and  the  outstanding 
principal  of  existing  loans.  The 
government  subsidizes  the  interest  paid 
based  on  the  interest  rate  charged  by  the 
largest  building  society,  with  the 
proviso  that  the  recipient  company  must 
pay  interest  at  the  rate  of  at  least  six 
percent;  the  Regional  Industrial 
Development  Authorities  pay  the 
interest  differential  monthly. 

One  company  reported  having  worker 
housing  loans  with  the  Industrial 
Development  Corporation  which  were 
subsidized  by  the  Regional  Industrial 
Development  Authorities,  and  reported 
the  amoimt  of  the  interest  diffierential 
paid  by  the  government  during  the 
review  period.  At  verification,  we 
discovered  that  another  company  had 
outstanding  loans  which  were  granted 


under  this  program.  For  the  company 
which  reported  this  benefit,  we 
calculate  the  benefit  by  dividing  the 
amount  of  the  government's  payments 
toward  the  interest  accrued  on  the 
housing  loans  during  the  review  period 
by  the  recipient  company's  total  sales 
during  this  period.  For  the  company 
which  failed  to  report  these  benefits,  we 
assign  a  rate  based  on  best  information 
available,  0.002  percent  ad  valorem, 
which  is  the  country-wide  rate 
determined  in  the  last  administrative 
review  of  this  order,  the  only  review  in 
which  a  rate  was  calculated  for  this 
program.  See  Ferrochrome  Preliminary 
Results;  Ferrochrome  Final  Results.  We 
then  weight-averaged  the  result  by  each 
company's  share  of  exports  of  subject 
merchandise  to  the  United  States  during 
the  review  period.  On  this  basis,  we 
preliminarily  determine  the  bounty  or 
grant  from  this  program  to  be  0.01 
percent  ad  valorem  for  all  companies. 

IV.  Other  Programs 

We  also  examined  the  following  four 
programs  and  preliminarily  determine 
that  producers/exporters  of  ferrochrome 
to  the  United  States  did  not  use  them 
during  the  review  period: 

A.  Preferential  Rail  Rates 

B.  Government  Loan  Guarantees 

C  Beneficiation  Allowances — Electric 
Power  Cost  Aid  Scheme 

D.  General  Export  Incentive  Scheme 

E.  Rail  Transport  Rebate  on  Outgoing 
Goods  (subprogram  of  the  Regional 
Industrial  Development  Incentives). 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  boimty 
or  grant  to  be  2,80  i>ercent  ad  valorem 
for  all  companies  for  the  period  January 
1, 1991  through  December  31, 1991. 

Upon  completion  of  this  review,  the 
Department  intends  to  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  2.80  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  from  all  companies 
exported  on  or  after  January  1. 1991  and 
on  or  before  December  31, 1991. 

Further,  the  Department  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  of  2.26  percent  of  the  f.o.b. 
invoice  price  on  shipments  of  this 
merchandise  bom  all  companies, 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of 
review. 

Parties  to  this  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  ten  days 
after  the  date  of  publication  of  this 


notice.  Interested  parties  may  submit 
written  argimients  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  may  be  submitted 
seven  days  after  the  time  Umit  for  filing 
the  case  briefs.  Any  hearing,  if 
requested,  will  be  held  seven  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due 
under  19  CFR  355.38(c). 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing.  This  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  355.22. 

Dated:  November  4. 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-27868  Filed  11-10-93;  8:45  ami 
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[C-47S-812] 

Postponement  of  Preliminary 
Determination:  Grain-Oriented 
Electrical  Steel  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Hager,  Annika  O'Hara,  or 
David  Boyland,  Office  of  Countervailing 
Investigations,  U.S.  Department  of 
Conmierce,  room  3099, 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230;  telephone  (202)  482-5055, 
(202)  482-4198,  and  (202) 482-0588, 
respectively. 

POSTPONEMENT:  On  September  21. 1993, 
the  Department  published  in  the 
Federal  Register  the  initiation  of  a 
countervailing  duty  investigation  of 
grain-oriented  electrical  steel  from  Italy 
(58  FR  49018).  Our  preliminary 
determination  was  originally  scheduled 
for  November  19, 1993. 

On  October  28, 1993,  we  decided  to 
investigate  two  subsidy  allegations 
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which  were  not  included  in  our 
September  21.  1993  notice  of  initiation. 
These  two  programs  {i.e..  Law  464/72 
financing  received  by  Terni  and 
subsidies  allegedly  provided  to  Temi  by 
the  Government  of  Italy  in  connection 
with  Temi's  1990  asset  contribution  to 
Ilva)  were  part  of  a  revised  subsidy 
allegation  submitted  by  petitioners  on 
October  7. 1993. 

Including  these  two  new  subsidy 
allegations,  the  Department  is  now 
examining  21  programs  in  this 
investigation.  Therefore,  in  accordance 
with  section  703(c)(1)(B)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"), 
and  19  CFR  355.15(b),  we  determine 
this  investigation  to  be  extraordinarily 
complicated  due  to  the  number  and 
complexity  of  the  subsidy  programs 
alleged.  We  further  determine  that  the 
Government  of  Italy  and  other  parties 
are  codi>erating  and  that  additional  time 
is  necessary  to  make  the  preliminary 
determination.  Therefore,  in  accordance 
with  section  703(c)(1)(B)  of  the  Act  and 
19  CFR  355.15(b),  we  are  postponing  the 
preliminary  determination  for  this 
investigation  to  no  later  than  January  24. 
1994. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act  and  19  CFR 
355.15(e). 

£)ated:  November  3,  1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dm  inistra  tion. 

|FR  Doc.  93-27869  Filed  11-10-93;  8;45  am] 
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Scope  Rulings 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTJON:  Notice  of  scope  rulings  and 
anticircumvention  inquiries. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  between  July  1,  and 
September  30. 1993.  In  conjunction 
with  this  list,  the  Department  is  also 
publishing  a  list  of  pending  requests  for 
scope  clarifications  and 
anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  November  12. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Frankel  or  David  Guglielmi, 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 


Constitution  Avenue.  NW.,  Washington. 
DC  20230;  telephone  (202)  482-2704. 

Background 

Sections  353.29(d)(8)  and  355.29(d)(8) 
of  the  Commerce  Department's 
regulations  (19  CFR  353.29(d)(8)  and 
355.29(d)(8)  (1993))  provide  that  on  a 
quarterly  basis  the  Secretary  will 
publish  in  the  Federal  Register  a  list  of 
scope  rulings  completed  within  the  last 
three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiria«^ompleted 
between  July  1.  and  September  30, 1993, 
and  pending  scope  clarification  and 
anticircumvention  inquiry  requests.  The 
Department  intends  to  publish  in 
January  1994  a  notice  of  scope  rulings 
and  anticircumvention  inquiries 
completed  between  October  1, 1993, 
and  December  31, 1993.  as  well  as 
pending  scope  clarification  and 
anticircumvention  inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number, 
requester(s).  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

Scope  Rulings  Completed  Between  July 
1, 1993  and  September  30, 1993 

Country:  Japan 

A-5B8-405:  Cellular  Mobile  Telephones 
Murata  Erie  North  America  Inc.  and 
Murata  Manufacturing  Co., — 
Certain  Cellular  Mobile  Telephone 
"boosters"  are  within  the  scope  of 
the  order— 09/01/93. 

A-588-405:  Cellular  Mobile  Telephones 
Fujitsu  Ltd.,  Fujitsu  America,  Inc.. 
and  Fujitsu  Network  Transmission 
Systems  Inc.— The  F80P-172 
Portable  Cellular  Telephone  and 
certain  accessories  are  outside  the 
scope  of  the  order — 09/30/93. 

A-588-087:  Portable  Electric 
Typewriters 
Swintec  Corporation — typewriter 
models  4000,  4040,  7000.  7001, 
7003,  and  7040  are  outside  the 
scope  of  the  order — 09/17/93. 

A-588-807:  Industrial  Belts  and 
Components 
Nitta  Industries  Corp.  and  Nitta 
International  Inc. — "Conveyor 
belts,"  of  five  series  comprised  of 
30  models,  are  outside  the  scop>e  of 
the  order— 08/16/93. 

Country:  People's  Republic  of  China 

A-5 70-504:  Petroleum  Wax  Candles 
Hallmark  Cards  Inc. — The  Hallmark 
WCD3013,  WCD3093,  and 
WCD4000  ("Unity  candles") 
candles  are  outside  the  scope  of  the 
order  and  Hallmark  149PCL9345 
(Party  candles)  are  within  the  scope 
of  the  ordei^-09/30/93. 
Cherrydale  Farms  Confections — ^The 


Currier  &  Ives  holiday  candles  are 
outside  the  scope  of  the  order — 09/ 
30/93. 
A-570-803:  Heavy  Forged  Hand  Tools 
Forrest  Tool  Company — The  Max 
Multipurpose  Tool  is  within  the 
scope  of  the  order — 08/16/93. 

Anticircumvention  Rulings  Completed 
Between  July  1 ,  1993  and  September  30. 
1993 

None  • 

Scope  Inquiries  Terminated  Between 
July  1. 1993  and  September  30. 1993 

None 

Anticircumvention  Inquiries 
Terminated  Between  July  1. 1993  and 
September  30, 1993 

None 

Pending  Scope  Clarification  Requests  as 
of  September  30, 1993 

Country:  Mexico 

A-201-805:  Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp.. 
American  Tube  Co..  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co..  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order. 

Country:  Brazil 

A-351-«09:  Qrcular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp., 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co,,  Sawhill  Tubular 
Division.  Sharon  Tube  Co..  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pip>e),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order. 

Country:  People's  Republic  of  China 

A-5  70-501:  Paint  Brushes 
Stanley  Works — Clarification  to 
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determine  whether  paint  brushes 
with  a  blend  of  60%  synthetic  and 
40%  natural  fibers  are  within  the 
scope  of  the  order. 

A-570-003:  Cotton  Shop  Towels 
Win-Tex  Products,  Inc.  (original 
applicant)— Clarification  to 
determine  whether  certain  cotton 
shop  towels  are  within  the  scope  of 
the  order.  This  scope  ruling  was 
remanded  to  the  Department  by  the 
Court  of  International  Trade  for 
further  analysis. 

Country:  Korea 

A-580-«09:  Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tuoe  &  Conduit  Corp., 
American  Tube  Co..  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co..  LTV  Tubular 
Productions  Co..  Sawhill  Tubular 
Division,  Sharon  Tube  Co..  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp..  Wheatland  Tube 
Co. — ClariRcation  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order. 

Country:  )apan 

A-588-014:  Tuners 
Alpine  Electronics — Clarification  to 
determine  whether  certain  car 
radio/ stereo  and/or  replacement 
parts,  comprised  of  four 
subassemblies  and  their 
components,  are  within  the  scope  of 
the  order. 
Fujitsu  Ten  Corporation  of  America — 
Clarification  to  determine  whether 
certain  "front  end"  components  of 
car  tuners  are  within  the  scope  of 
the  order. 

A-588-015:  Televisions 
AGIV  (USA)  Inc.— Clarification  to 
determine  whether  AIWA  Model 
VX-T1000MK3KH  color  TV-VCR 
combination  is  within  the  scope  of 
the  order. 

A-588-055:  Acrylic  Sheet 
Sekisui  America  Corp.— Clarification 
to  determine  whether  ESLON  DC 
PLATE  manufactured  by  Sekisui 
Chemical  Co..  Ltd..  is  within  the 
scope  of  the  order. 

A-588-405:  Cellular  Mobile  Telephones 
and  Subassemblies 
Matsushita  Communication  Industrial 
Co.,  Ltd.,  and  its  related  entities — 
Clarification  to  detenniiie  whether 
certain  portable  cellular  telephones, 
Panasonic  models  EB-3530  and 
E&-3531,  comprised  of  eight  kits 
and  numerous  accessories. 


subassemblies  and/or  components 
thereof,  are  within  the  scope  of  the 
order. 

A-588-405:  Matsushita  Corhmunication 
Industrial  Co.,  Ltd..  and  its  related 
entities — Clarification  to  determine 
whether  three  models  of  hand-held 
portable  cellular  telephones  and 
their  subassemblies  and/or 
components  thereof,  are  within  the 
scope  of  the  order. 

A-588-405:  Toyocom  U.S.A.  Inc.— 
Clarification  to  determine  whether 
tempera^iue  com(>ensated  crystal 
oscillators  (TCXOs)  and  High 
Frequency  Crystal  Mechanical 
filters  (HCM  filters)  are  within  the 
scope  of  the  order. 

A-58a-610:  Mechanical  Transfer 
Presses 
Aida  Engineering,  Ltd.— Clarification 
to  determine  whether  the  FMX  cold 
forging  press  is  within  the  scope  of 
the  order. 

A-588-817:  Flat  Panel  Displays 
International  Digital  Electronics- 
Clarification  to  determine  whether 
certain  electroluminescent  FPDs 
used  in  the  Graphic  Control  Panels, 
models  GP-410  and  GP-430,  are 
within  the  scope  of  the  orden 
models  GP-511T,  GP-530T  and 
GP-530VM  terminated  due  to  the 
revocation  of  the  active-matrix  FPD 
■order. 

Country:  Sweden 

A-401-040:  Stainless  Steel  Plate 
Petitioner — Clarification  to  determine 
whether  three  steel  products  are 
within  the  scope  of  the  order. 

Country:  Italy 

A-475-801:  Antifriction  Bearings 
Fiber  Services— Clarification  to 
determine  whether  certain  textile 
machinery  components  are  within 
the  scope  of  the  order. 

Country:  Germany 

A-428-801:  Antifriction  Bearings 
SKF— Clarification  to  determine 
whether  certain  textile  machinery 
comp>onents  are  within  the  scope  of 
the  order. 

Pending  Anticircumvention  Inquiry 
Requests  as  of  September  30, 1993 

Country:  Mexico 

A-201-«06:  Steel  Wire  Rope 
Committee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
Manu  fact  urer»— Anticircum  vention 
inquiry  to  determine  whether  a 
producer  of  steel  wire  rope  in 
Mexico  is  circumventing  the 
antidumping  order  by  importing 
steel  wire  strand  into  the  United 
States  where  it  is  wound  into  steel 
wire  rope. 

Country:  )apan 

A-588-807:  Industrial  Belts  and 
Components 


BRECOFLEX  Corp.— 
Anticircumvention  inquiry  to 
determine  whether  the  order  is 
being  circumvented  by  the 
processing  of  belting  into  belts  in 
Mexico  before  importation  into  the 
United  Slates. 
Country:  Japan 

A-588-818:  Personal  Word  Processors 
Smith  Corona  Corporation — 
Anticircumvention  inquiry  to 
determine  whether  the  order  is 
being  circumvented  by  the 
importation,  completion  and 
assembly  of  personal  word 
processor  parts  and  components  by 
Brother  Industries  (USA),  Inc.  in  the 
United  States. 
Country:  People's  Republic  of  China 
A-570-814:  Butt-Weld  Pipe  Fittings 
U.S.  Fittings  Group— 
Anticircumvention  inquiry  to 
determine  whether  the  order  is 
being  circumvented  by  adding 
value  in  Thailand  (modifying  pipe 
fittings  to  "finished"  from 
"unfinished"  status)  after 
importation  from  the  PRC. 
Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  October  29, 1993. 

Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

jFR  Doc.  93-27865  Filed  11-10-93;  8:45  am) 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Apptications:  Chailotte,  NC 

AGENCY:  Minority  Business 
Development  Agency,  DOC 
ACTJON:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Ch-der  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  April  1, 1994  to  March  31,  1995  is 
estimated  at  $169,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  The  Federal 
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amount  includes  $4,125  for  an  annual 
audit  fee.  Cost-sharing  contributions 
may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Charlotte. 
North  Carolina  geographic  service  area. 

The  award  number  tor  this  MBDC  will 
be  04-10-94004-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals. 
non-proHt  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  stafTin 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  p>oints);  the  resources 
available  to  the  Hrm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firms' 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assisted  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  paints  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 


charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  application 
is  December  17, 1993.  Applications 
must  be  postmarked  on  or  before 
December  17, 1993. 

ADDRESSES:  Atlanta  Regional  Office. 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street,  NW.,  Suite  1715, 
Atlanta,  Georgia  30308-3516,  (404)  730- 
3300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Henderson,  Acting  Regional 
Director,  Atlanta  Regional  Office, 
telephone  (404)  730-3300. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovermnental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  be  held  on  E>ecember  1, 
1993,  9  a.m.  at  the  following  address: 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street,  NW.,  room  1715. 
Atlanta,  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- A  ward  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies. 


and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  firaud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honestly  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Reouirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Graiits)"  and  the 
related  section  of  the  certilication  form 
prescribed  above  applies. 
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Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  Hnancial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  fonn.  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority  Buainess  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  5, 1993. 
Kooert  M.  HeBdsrMii, 
Acting  Begjonal  Dinctor,  Atlanta  Regional 
Office. 

(PR  Doc  93-27881  Filed  11-10-93;  8:45  am) 
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COMMrriEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AjTModmant  of  Import  Limits  and 
Restraint  Periods  for  Certain  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Oman 

November  5. 1993. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
import  limits  and  restraint  periods. 

EFFECnvC  DATE:  November  16. 1993. 
FOR  RmTMCR  MFOfMATKM  CONTACT: 
JennifiBr  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 


(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refier  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  116S1  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  October  6, 1993  between 
the  Governments  of  the  United  States 
and  the  Sultanate  of  Oman,  agreement 
was  reached  to  establish  a  bilateral 
agreement  for  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  (Dman. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  amend  the 
limits  and  restraint  periods  for 
Categories  340/640,  341/641  and  347/ 
348.  As  a  result,  the  limit  for  Categories 
340/640,  which  is  currently  filled,  will 
re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  39672,  published  on 
September  1, 1992;  57  FR  56329, 
published  on  November  27, 1992;  58  FR 
30027,  published  on  May  18, 1993;  and 
58  FR  48039,  published  on  September  8, 
1993. 

The  letter  to  the' Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Donald  R.  Foote, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

CommlttM  tot  the  Implementation  of  Textile 
Agreements 

November  5, 1993. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  November  20, 1992,  May  18, 
1993  and  September  8, 1993,  by  the 
Quiimau,  Committee  {or  the  Implementation 
of  Textile  Agreements.  Those  directives 
concern  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manubctured  in  Oman  and  exported  during 
the  twelve-month  periods  May  31, 1993 
through  May  30, 1994  (Categories  347/348); 


lune  29. 1993  through  |une  28. 1994 
(Categories  341/641).  and  September  21. 1992 
through  September  20. 1993  and  September 
21. 1993  through  September  20, 1994 
(Categories  340/640). 

Effective  on  November  16. 1993.  you  are 
dfrected,  pursuant  to  a  Memorandum  of 
Understanding  (MOU)  dated  October  6. 1993 
between  the  Governments  of  the  United 
States  and  the  Sultanate  of  Oman,  to  combine 
the  restraint  periods  for  Categories  340/640 
for  a  fifteen-month  period  beginning  on 
October  1, 1992  and  extending  through 
December  31. 1993;  and  amend  the  restraint 
periods  for  Categories  341/641  and  347/348 
for  a  twelve-month  period  beginning  on 
lanuary  1. 1993  and  extending  through 
December  31. 1993.  The  levels  shall  be 
amended  as  follows: 


Category 

Amended  limit ' 

340/640  

341/641  „ 

347/348  

235,849  dozen. 
141.509  dozen. 
674,528  dozen. 

^Ttie  limits  have  not  been  adjusted  to 
account  for  any  imports  exported  after 
September  30,  1992  (Categories  340/640)  and 
Dec8mt)er  31,  1992  (Categories  341/641  and 
347/348). 

Also,  you  are  directed  to  amend,  but  not 
cancel,  the  directive  dated  August  26, 1992 
for  cotton  and  man-made  Tiber  textile 
products,  produced  or  manufoctured  in 
Oman  and  exported  during  the  periods  May 
31, 1992  through  May  30. 1993  for  Categories 
347/348  and  )une  29, 1992  through  )une  28, 
1993  for  Categories  341/641. 

Effective  on  November  16, 1993.  you  are 
directed  to  amend  the  restraint  periods  to 
begin  on  )une  1, 1992  (Categories  347/348) 
and  fuly  1. 1992  (Categories  341/641)  and 
extend  through  December  31, 1992  at  the 
limits  listed  below.  Goods  exjyorted  in  excess 
of  these  amended  limits  shall  be  charged  to 
the  corresponding  categories  for  the  restraint 
period  January  1, 1993  through  December  31, 
1993. 


Category 

Amended  limit  < 

341/641   

347/348  

66,750  dozen. 
371,203  dozen. 

^  Ttie  limits  have  not  t>een  adjusted  to 
account  for  any  imports  exported  after  May 
31,  1992  (Categories  347/348)  and  June  30. 
1992  (Categories  341/641). 

All  import  charges  already  made  to  the 
foregoing  categories  shall  be  retained.  Of 
these  charges  the  following  amounts  shall  be 
deducted  for  goods  exported  on  May  31, 1992 
for  Categories  347/348  and  during  the 
periods  June  29. 1992  through  June  30. 1992 
for  Categories  341/641,  and  September  21, 
1992  through  September  30, 1992  for 
Categories  340/640: 


Category 

Amount  to  be  de- 
ducted 

340  ; 

341  

347 __ 

348  

20,927  dozen. 
-O- 

3,789  dozen. 
12,683  dozen. 
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Category 

Amount  to  b«  da- 
ductad 

640 . 

641 

1.156  dozvi. 

The  lewlt  Mt  forth  above  are  subject  to 
adjustment  In  the  future  according  to  the 
provieioDS  of  the  MOU  dated  October  6, 1993 
between  the  Governments  of  the  United 
States  and  the  Sultanate  of  Oman. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  bll  %irlthin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aXU 

Sincerely. 
DasMldLFeole. 

Acting  Chainnan,  Coaunittee  for  the 
Implementation  of  Textile  Affeements. 
(FR  Doc  93-27877  Filed  11-10-93;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Public  IntennaUon  CoMactlon 
Raquiramani  SubmHtad  to  0MB  for 
Raviaw 

Action:  Notice. 

The  Department  of  DefexMe  has 
submitted  to  0MB  for  clearance,  the 


following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Forms,  and  0MB 
Control  Number:  DoD  FAR  Supplement, 
part  245.  Government  Property,  and 
Related  Clauses  at  252.245;  DO  Forms 
1149. 1149C.  1342. 1419, 1637. 1639. 
1640,  and  1662;  OMB  Control  Number 
0704-0246. 

Type  of  Request:  Expedited 
Processing— Approval  Date  Raqueated: 
30  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  14,896. 

Responses  per  Respondent:  2.94. 

Annual  Responses:  43,932. 

i4v8nige  Burden  per  Response:  1.21 
hours. 

Annual  Burden  Hours:  53.185. 

Needs  and  Uses:  DoD  FAR 
Supplement,  part  245,  prescribes 
policies  and  procedures  for  providing 
government  property  to  contractors, 
contractors'  use  and  management  of 
government  propwty  and  reporting,  and 
redistributing  and  disposing  of 
contractor  inventory.  The  information 
collected  hereby  is  used  by  contractors, 
property  administrators,  and  contracting 


officers  to  maintain  government 
fumisbed  property  recortis. 

Affected  Public:  Businesses  of  other 
for-profit.  Non-profit  institutions,  and 
Small  businesses  or  organirations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  room 
3235,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  Qearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Hi^way,  suite  1204. 
Arlington.  VA  22202-4302. 

Dated:  November  5, 1993. 
Patricia  L  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

■lUJNO  cooe 
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2«.   COMMOOTfV  (!oo4 


stcnoii  IV  -  AUOCATtOW  AWO  fcUTHORTTr  TO  WSWCT  (To  tn 


II.  Li>^«OM€iiM<fm  TA«  mmtit* 


n.   fWSfMT  UKATIOIt  <M*aw.  tMnu  mt  10  CatfO 


22.   OetCWTKM  (S.  « 


14   SHW*f  0  TO  Mmt. 


na 


A  DATI  (nrafMOp) 


brojpfo 


op).  ol  DO  Foim  lUl.  4M»d) 


***na  Mi4  or  Cod^ 


21  tSTIMATtO  THIt  MCyjWtD  HMI  SmWutMrT  t»OM  DAH  Of  ACCtrTAttCI   «»«»r  nuflltrr  o/  (toyl> 


•.  AS  n  COMXTKM 


b.    TtST  IKKIMfO 


N.  TVKO  MAMf  AMO  MOIAtVllf  Of  AU0CAT1N«  OfflCIAl 


c.  MfAM  MOUHKD 


d.    Kf Al»  OVf KHAUL  afOUMtD 


27.    DATI  (Vr.WMOCJ 


«.    STAMOARO  ATTACMMINTS  *[OU«f  O 


M.  OAn  Ofri*  IXMMS  {.•t^tMtoDi 


StaiOW  V  -  WOW-AVAICABIUTY  CERTIFICATt  fTo  bt  completed  by  DIPEQ 


-n 


rr'^.rj^J!^!^?*.*?*  **!?"**.-  *•***" '  ^"*'"  '*^  ';^»«««<''<»'«'«^««>"«»«c*t*«««^««"«v.AM4M*«,««i»«yti«rt-«hk45(i^^ 

twtwvnpirMIM  of  ttw  p*rio4i»Krf<««  in  teawn  IV  (n««i}/.  .w  »,»_.,.  it  mo  lupfiiiir  HMiot  dMxw  raw 


44  TVHO  NAME  AND  SMMATUU  Of  CEHTIfVUM  OfflCIAl 


L 


DO  Form  1419.931101 


41.   OAn  CEIITIf<Arf 

nvjto  (rruuDo) 


42.   OATI  ffmUCATI 
IX^IMfS  (frUklOO) 


R- 


*i.  CEiTTifiomt  mJiww 


PREVIOUS  EDITION  MAY  BE  USED 
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us  lifV»HYSKAaY  IWSWCTtD  AWD  B  ACCtPTAlU 


.^ SECnOW  VI  -CERTIftCATlOW  Of  ACCIPtXwcT 

44.  TWtrUM  AUOCAHO  W  KCTKWI  IV  Of  THIS  fOUM  (X««pp»MW»> 


TH«  1^  AC<<mD  UWOW  out  Of  THISI  COWWDOWS. 

I  I      0(  HCT41  WQUWtO 


n 


b.  B  ACCtnAKJ  IIWTWOUT  fwrvcAL  mvtcnom 


T-nr 


nSTRKHMKO 


ri 


W  KtWLD  OVBb<AUl  REQMMO 


trTAiU  H  oMHWet*  dwcnpwx.  o»«w»B<vii  «M*«ig  rtM.  uMct»pf«0<»  wuw  6e  »t»«t«  under  KMAKKS  I»Ich»)   ' 


AMo  nru  Of  amf  vm«  of  f  kuu. 


4*.  swKATuiK  Of  camrymc  omcSSr 


47.  OATt  (rrMUOO) 


«.  SMI#  TO  (Inc/utie  ^?  OxJe; 


SECnOW  V-SPEOAt  SHIPtHWG  INSTRUCTIONS 

n.  fOK  TMN$SHM>MCNr  fo  (/ndwfc  ZW  Code] 


t«.  MAW  FOM 


SI.  AfftOMUTKM  CHAMiEAlU  f0« 


•.  fAOCINC/aUTWC/ 
HANOilNC 


h.  nANSMMITATKM 


c    OTMH 


"  swoAi.  oisTwtuTioN  Of  itwma  documcnts  and  otm«  wstkocdons 


d.     MYIIW  Offia/ACTTWITY  MAME  AMO  AOOWSS  (Indudt  Of  Cat*) 


SJ.  MMAIIKS 


SECTION  VHI- REMARKS 


n 


n 
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NOTiaOf  ACCEFTANa  OF  INVENTORY  SCHEDULES 


1.  KANT  CUAJUIKI  CASI  NUMtlR 


form  Afipmnd 


tt  MtomMMn  •  MtMMMd  lo  •v«r>g*  N  iMnutM  tm  rngom*.  wdudlnM  «<•  Dm*  la>  fxriwiiM  liMirinw.  miLtilrii  a^tm  *M 
l.«»><co»<pmii»9«mr««wrifigt>i«c<ill»CTK>we»iirtOfm«tloii  U-il  rnriiTunri  riniri>na  ilw  tmdw  iitiinm  m  tm  uiiiiiiimIi  if  JTl 

KEASI  DO  NOT  RrruRN  YOUR  COMKfTEO  rORM  TO  EITNCR  OF  TNESf  ADDRESSES. 
RETURN  COMPETED  FORM  TO  AMWESS  M  RLOCK  I 


■Kttr^UXm  DOCWiCNT5  COWCFWWWC  THIS  CASE  miST  KAK  rm  HAMT  CLeARANCe  CA5f  NUhtBeM  SHOWN  ABOVg 


2.  TO  (mthjOf  zm  Co*; 


9.  FROM  {indmM  7iP  Cod») 


NOTE  TO  CONTRAaOR 


This  oHk*  accepts  the  mwntpfy  y-t^^^jj^««  ||$ted  below  as 
being  satisfactory  in  form  for 
Acceptanca  of  th«  invamory 
form  wr  II  not  affect  the  Go  rerjim 
addrtiondl  information  on  an] 


PROCUREMENT  INSTRUMENT 
lOENTriCATION  NUMBER 


of\emoval  purposes 
tatisflkctory   in 
right  to  require 
nor 


to  prejudice  the  Government's  right  to  contest  the  cost, 
quantities,  and  allocabtlity  of  any  item  or  items.  Within  a  few 
days  a  Government  represenutive  will  visit  your  plant  to  verify 
the  inventory  submitted,  review  your  bill  o*  material,  and  to 
confirm  allocability  of  the  inventory  submitted. 


8.  CONTRAaorS  REFERENCE 
NUMBER 


10.  TYPE  Of  INVENTORY  (Xont) 


C.  CHANGE  ORDER 


-iCT  OR  PURCHASE 
IMBER 


>■  TYPE  OF  CONTRACT  fXone) 


a.  FIXED  PRICE 


d.  LEASE 


a.  TERMINATION 


d.  EXCESS  6FP 


11.  COST  OF  INVENTORY  SCHEDULES 


STANDARD  FORM  142« 
(Scht<iul9Ai 


b.  STANDARD  FORM  1428 

(Schtdul*  B)  , 


C    STANDARD  FORM  1430 
(Uhtdult  O 


d.  STANDARD  FORM  1432 
(Sch#du/e  0) 


e.  DO  FORM  1342 


f.    STANDARD  FORM  1434 


TOTAL 


«.  CHANGE  ORDER  NUMBER 


7.  TERMINATION  DOCKET 
NUMBER 


b.  COST  TVPf 


e.  BAHJMENT 


b.  RESIDUAL  TO  CONTRACT 


C  FACRJTV 


f.  STORAGE 


e.  PRODUCTION  EQUIPMENT 


[2.  LOCATION  OF  PROPERTY 


13.  CONTRACTOR  OR  SUBCONTRACTOR 


a.  NAME  (Menti<y  as  PnmeCorttracto/' or  Subcontractor) 


^  fi22?LHif  CONTRACTOR  OR  SUBCONTRACTOR 


14.  C'  MMENTS  (Continue  on  reverse  if  necessa/y.) 


r^ 


J  \ 


H 


n 


IS   PLANT  aEARANCE  OFFICER 


n 


a   TYPED  NAME 


00  Form  1637,  931101  Draft 
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SCRAP  WARRANTY 


Form  AAproKKd 
0M>  Ma  0704^4$ 
bpim  toaoai 


WITWW  COMPttTED  fOWM  TO TWt COWTIUCT ApiS&mTTOW OWO^ *"*• 


Mf««rM)i  Oautt  Hl^iwif.  ttatt 


rARANa  CASE  NUMtCR 


3.  CONTRACTOH 


2.  CONTRAa  NUMBER 


S.  WARRANTY 


4.  MVENTORY  REFERCNa 


;» n'lrrr^Trrif?^'' '"'^  •""'^^'•^ ''-^^^^ 


Pl«nt O— f«nct Officef •nd m so)  lb; 


PACE 

(1) 


ITEM 


ACQUISITION  COST 

(5) 


SEUMCCOST 

(6) 


T~7' 


^ 


b    m  consideration  of  tht  transfer  to  the  understgned  of  the  property  covered  by  this  aar  mi  lent  »t  m  w>Iu.  h^^^  ..~s-  i^  i^ 
Krap.  the  undervsned  represents  and  warrants  to  ttlTunrted  States  as^lloJs  •Sf't «"«  «  •  ''•'"•  ^^  "Pon  «*  be.ng  used  at 

u«..I'L"^t^'^~*"!l'^  *!"*  agrwrnent  w.N  be  used  only  as  scrap,  either  ,n  teeK^.n,  condition  or  after  further  preparatK>n 
unless  and  until  the  undersigned  is  released  from  this  warranty.  «■  •  w>  lurxner  preparation, 

to  *tSL!^^^^lT^^''^  u  '•'*"**'  *'"*^  ^'^  warrarrty.  any  payment  agreed  on  as  consideration  for  such  release  shaU  be  made 
to  the  United  States  regardless  of  whether  this  warranty  shall  have  been  executed  at  the  request  of  the  United  States 

(3)    in  the  event  the  undersigned  sells  the  property  covered  by  this  agreement  prior  to  release  of  th.s  warranty  the  und»mn„^  -..ii 


(4)    All  obligationsof  the  undersigned  under  this  warranty  shall  expire  five  years  from  the  date  hereof  / 


C.  rUNCNASER 


a.  TYKO  NAME  (Last  fiat.  /MnMc  mitiMt 


c   SIGNATURE 


DD  Form  16j9.  931101  Draft 


d.  DATE  SIGNED 
(YYMMDO) 


b.  ADDRESS  fStreet,  Ofty,  Stat*,  arxtZip  Co  \e) 


n 


P«£VtOUS  ECHTtON  MArSEUSEO 
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REQUEST  FOR  PLANT  CLEARANCE 


1.  OAn  nUMMO  (VYTMMOO) 


(MM  mo.  Ofouam 


F«p*»l  ] 


tet »» eoMctiow  of  imtormmon  n  mUmmi  lo  vttrigt  I  hour  pt  mpewt.  Inctudtn^  Hx  ttmt  for  f«»t««»tng  Iwtruttiowi.  iMwMng  wWlnj  <»tt  wwai.  ytfcfn 

tt  niKit  •»><  comfttont  «M  mrHwtm  Wo  coHictiow  fl<  Iwfofmttow.   H-it  Tnfn-fm  n|)Ti«lnn  ttm  (wintin  iittnMW  nr  iny  rwtt  moKX  o«  ttili  [ot«aiijii  ul 

m tec  n*<ow9  ttittbw^wi.  to  wiiI»ihb>oi»  intdquinin  tT»k«i.  Diftwiw*  «e»  mforwuow  Opmtlew  lod  Wipertv  U»  i«fttfion  0«»ti  Mt^<»»»».  txWt 

«i««eiiwOHIao«M«wg«ii«M(n«tw«gt(.^apirwortM«*icUonrrattcl  |D70«-OM(|.  WaMngton.  DC  MM3. 

YOUW  COIMPimD  W)WM  TO  IITMIW  Of  THIS!  AOOMSSfS.  RfTUmi  COMKCTf 0 -POWM  TO  ADOKESS  M  inM  2 

Codt) 


3.  FKOM  (Include  Ztf  Codt) 


R  ii  raqwstad  thM  ptent  dMranca.  inchidbtg  piwtf><d  tcrMnini  Mid  dhpo*«l  actiora.  b»  accomplWMd  with  rMpcct  to  tlM 
csntractor  InKiwoty  dtiufctd  In  tiw  andoMd  tdxdulM.  Mant  dMrann  autfiority  i»  Iwrtby  dttagatctf  far  tht  purpoM  of  tM*  foftrral 


4.  CROSS  VALUE  OF  MVENTORY  SCHEDULES  (t) 


7.  MOME  COftTRACT  ENO  ITEM 


t.  NAME  AND  ADDRESS  Of 

cod«; 


S.  SCHEDULE  PARTIAL  NUMtER 


aOR  (Indudo  Z» 


«.  MOCUREMENT  INSTRUMENT  RKNTVICATION 
NUMiER 


t.  SUSCONTRACT  NUMBER 


10.  NAME  ANO  ADDRESS  Of  SURCONTRAaOR  (Indudt  ZIf  CodlfJ 


11.  LOCATION  Of  fROTERTY 


ia.  TYff  Of  CONTRACT  pf  om) 


«.  nXEORRKE 


d.  LEASE 

AGREEMENT 


b.  COST  TYPE 


•.  rORMAL  STOR- 
AGE AGREEMENT! 


C  f  ACHJTV 


f.  RARMENT 


13.  TYPE  Of  MIVENTORY  (X  on*) 


a.  TERMHIIATION 


d.  EXaSS  TO  ACTIVE  CONTRACT 


14.  REMARKS 


bL  RESMXiAL  TO  COMPLETED  CONTRACT         \  |c  CHANGE  ORDER 


a.  rroouctionA^mment 


15.  ENCLOSURE(S)  (Include  Prim*  Contractor's  Ctrtifkat*  of  Allocability  and  Stattirmtt  of  No  Furthtr  R9quirtmarns  for  tht  Rroptrty) 


1*.  REQUESTING  OfflOAL 


a.  TYPED  NAME  (Last.  First.  MMUte  mitiaD 


b.TITU 


C  SIGNATURE 


RV 


^ 


FIRST  ENDORSEMENT 


d.  DATE  SIGNED 
(YYMhlOO) 


17.  TO  (Inc/udt  ZIP  Coda) 


It.  FROM  Onduda  ZIP  Coda) 


19.  DATC 

CYYMMOO) 


(1)  Oispotition  wiN  bt  KcompNshad  undar  casa  numbaf 

(2)  Risraquattad  that  aH  cocraspondanca  with  thit  offi<a  partaining  to  aiKloswra<s)  maka  rafaraiKa 


XI 

to  tha  atsignad  a  m 


20.  flANT  aEARANCE  Of FKER 


a.  TYPED  NAME  (Last,  First.  Middia  Initial) 


b.  TITU 


00  Form  1640,  931101  Oraft 


C  SIGNATURE 


Q 

wmbar. 


Dil  TE  SIGNED 
(r  MMOO) 
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POD  PROPERTY  IN  THE  CUSTODY  OF  CONTRACTORS 

^      '^    ^^  (OFMS  24$.SeS-U) 

ioof  on  bade  b*fon  comphting  this  form.) 


tt»oni  AS  or 

MStr  Ml 

0* 


form  Afififwttd 
OMB  No.  07(M-024S 
Ciipimnaaai 


REPORT  CONTROL  SVMBOl 


i^wi  ~-J--^T'ij^^^?r^^~^T*'''l!**  "'***'*'*'»  ■*''*«'^tw»-^«Wi  W' WWII w»Mu<i  Oe«f«^^                     iIlSMMtnaKOMBMiriMiM  (•^m 
■«iB<.«ndtol>«0«l«ia«Mi«Hi»ilMW<lM<gH.>»nwo»*ll»jMaioiiffO)»ajO>040«a.M>*i**»yiuii  oc  MSOl  ■  ^^     .     -,.>mt 

PUAU  00  MOT  RCTUM  VOUR  COMPUTED  FORM  TO  EITHER  OP  THESE  ADDRESSES. 
RETURW  COMPUTED  PORM  TO  THE  ADDRESS  M  ITEM  1 


1.  TO  (Entf  n*mt  and  tddrta  of  property  »dmmittr»tor) 


I.  »«OVERMMerr-OIIMIED, 


4.  CONTIAa  NO.  (MPQ 


2.  FROM  (Enttr  fuH  name,  ackirta  and  CAG£  coda  of  comractor) 


no  PLANT.  ENTER  60VERNMENT  NAME  OF  PLANT 


«.  RUSMCSSTVPf 

(L.S.orfO 


%.  PNOPBITV  LOCATIONCS) 


7.  OFFtOAL  NAME  OF  PARENT  COMPANY 


«.  PROPERTY 
(lyp*  or  Account) 


10.   LAND 


11.    OTHER  REAL  PROPBITV 


12.    OTHER  PLANT 
EQWPMENT 


13.   MOUSTRUL  PLANT 
EQIMPMCNT 


14.   SPECULHST 
EQUIPMENT 


IS.   SPECIAL  T00LM6 

CGowfnwunr  Tfth  Only) 


IS.    MHJTARY  PROPERTY 
(Agvncy  -  Pvcu/mt) 


17.    COVERNMENTMAnRIAL 
(Goittfrtment  ■  Fumishtd) 


It.    COVERNMENT  MATERIAL 
(CoMractor  -  Acquired) 


(1)  ACQUISITION 

COST 

OndeHani 


It.    CONTRACTOR  REPRESENTATIVE 


.  :S^.l*,..W..!,:aM::' 


1.  PUNT  EQUIPMENT  PACKAGE  (PBP  No.  artd  uia) 


4.  DELETIONS 

(in  dollars) 


^ 


■ALAMO  END  OF  PERK)D 


(1)  ACQUISmON 

COST 

Or>  dollars) 


mimJUiiimiaiiiiiSiiii^^iii 


<2)  QUANTITY 

(in  units 
oracrts) 


a.    TYPED  NAME  Out  First.  Middle  Initial) 


20.    DOO  PROPERTY  REPRESENTATIVE 


b.  SIGNATURE 


?W(iMOU 


».  TYPED  NAME  (Last  First.  MUdIa  Initial) 


b.  TELEPHONE  NUMRERS  (Comm«rc/a/  and  DSN) 


00  Form  1662,  931101  Oraft 


C  SIGNATURE 


. JATfSliaMEO 
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REPORTING  INSTRUCTIONS 


6f  N  in  kL.  Tl|«  (ktmt  contr«<tor  shall  report  all  DoO  property  (as 
i/K#  ati  d)  inlrts  Custody  or  in  that  of  rts  subcontractors  as  of 
S«pt  em  ber  M)  ti  the  Government  Property  Representative  by 
Oct()be(  3 1  9i  ^ch  year  Also  report  zero  end  of  period  balances 
property  remains  accountable  to  the  contract 
Report  data  from  records  maintained  m  accordance  with  FAR 
Subpart  45  5  and  Of  ARS  Subpart  245  5 


REPORT  AS  Of  30  SEP  19_ 

other  date). 


Fill  in  the  appropriate  year  (or 


ITEM  1  -  TO.    Enter  the  name  of  the  Government  Property 
Representative,  the  Contract  Admmijttfitipn  Office  or  other  office 


the  Government  Property  Reprise 
mailing  address  {including  City,  i  tat  ^ 


ITEM.2  •  FROM.  Enter  the  full  n.  m< 
contractor  with  the  Division  n^  mj 
name     Use  tf>e  name  as  It  ap  «a  s  o 
artKles  and  insert  spaces  between  t»mpa' 


orks  for, 
*4) 


and  the  full 


resr  of  tt»e  reporting 

after  the  Corporate 

contract  but  omit 

mes  that  are  made 


up  of  letters  like  X  YZ  inc  .  for  example.  Also  errter  the  Commercial 
and  Government  Entrty  (CAGE)  Code 

ITEM  3  -  IF  GOVERNMENT-OWNED  CONTRACTOR-OPERATED 
PLANT.  ENTER  GOVERNMENT  NAME  OF  PLANT.  Enter  the 
Government  name  of  the  plant  if  the  plant  is  Government  - 
owned  and  Contractor  -  operated  Leave  blank  if  rt  is  a  contractor 
•  owned  plant. 

ITEM  4  •  CONTRACT  NO.  (PMW).  Enter  the  IJ-digit  contract 
number  or  Procurement  Instrument  WentificatiOfi  Number  (MIN) 
under  which  the  Government  property  is  accountable.  Use  forma' 
XXXXXX-XX-X-XXXX 

ITEM  S  -  CONTRACT  PURPOSE.    Enter  one  of  the  followm 
character  alphabetic  codes  to  identify  the  general  purposes 
contract: 

A.  RDTftE 

B  Supplies  and  Equipment  (delivtrtbit  endittmi) 

C.  Facilities  Contract 

D  Lease  of  facilities  by  the  contractor 

E.  Maintenance,  Repair,  Modification,  or  Rebuilding  of 
Equipment 

F.  Operation  of  a  Government  -  Owned  Plant  or  Facilities 
including  test  srtes,  ranges,  installations 

G.  Service  contract  performed  primarily  on  Military 
Installations,  test  facilities,  ranges  or  srtes 

H.     Contract  for  storage  of  Government  Property 

I.       Others 

ITEM  (  -  BUSINESS  TYPE.  Enter  a  1 -character  alphabetic  code 
indicating  the  type  of  t>usiness  cofKern: 


L  •  Large 


S  -  Small 


N  •  Non-profit 


(See  FM  Part  19  for  definition  of  Small  Business  and  FAR  31.701 
for  definition  of  Non-profit  Orgarutations) 

ITEM  7  -  Off  lOAL  NAME  OF  PARENT  COMPANY.  Enter  the  name 
of  the  Parent  Corporation  of  the  Reporting  Contractor  The 
Parent  Corporation  ts  one  in  which  common  stock  has  been  issued 
whether  or  not  the  stock  is  publicly  traded  and  which  is  not  a 
subsidiary  of  another  corporation. 


00  Form  1662.931101  Oraft(BACK) 
(FR  Doc.  93-27745  Filed  11-10-93;  8:45  am] 
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ITEM  •  -  PROPERTY  LOCATtON<S).  Enter  the  primary  location(s)  of 
the  property  rf  tt  is  located  at  site(s)  other  than  that  of  the 
Reporting  Contractor,  eg.,  location  of  subcontract  property  or 
property  at  alternate  sites  of  the  prime  contractor.  Location  is  the 
Crty.  State  and  Zip  or  the  Military  Installation  or  the  Foreign  Mte 
Limrt  input  to  69  characters  NOTE:  Can  be  used  as  a 'REMARKS' 
field 


ITEM  «  -  PLANT  EQUIPMENT  PACKAGE.  Enter  the  Number  and 
Use  of  a  Plant  Equipment  Package  (PEF)  if  one  exists  on  this 
contract  Leave  blank  otherwise  Example:  ARMY  PEP  #570- 81 
mm  Shells. 

ITEMS  10  •  18.b.(1)  -  ACQUISITION  COST  (BALANCE  AT  THE 
BEGINNING  OF  THE  FISCAL  YEAR).  Enter  the  acquisition  cost  fof 
each  type  of  property  as  defined  in  FAR  45  5  or  DFARS  245  5.  The 
amounts  reported  must  agree  with  the  amounts  reported  in  the 
previous  year  for  BALANCE  AT  END  OF  PERIOD 

ITEMS  10, 13  -  1S.b.(2)  -  QUANTITY  (BALANCE  AT  BEGINNING  OF 
THE  FISCAL  YEAR).  Enter  the  quantity  for  all  categories  of 
Government  property  except  for  Other  Real  Property  and 
Material  on  har>d  at  the  beginning  of  the  fiscal  year  The  amounts 
reported  must  agree  with  the  amounts  reported  in  the  previous 
year  for  BALANCE  AT  END  OF  PERIOD 

ITEMS  10  •  15.C.  •  ADDITIONS  {in  doU»rs).  for  the  property 
categories  indicated,  enter  the  acquisition  cost  for  the  total 
additions  to  the  contract  from  any  source  during  the  fiKal  year. 
Do  not  enter  for  Government  Material  or  Military  Property. 

10  -  IS.d.  •  DELETIONS  (in  dollars).    For  the  oroperty 
egones  indicated,  enter  the  acquisition  cost  for  the  total 
ons  from  the  contract  during  the  fiscal  year.    Do  not  enter 
ivernment  Material  or  Military  Property. 

ITEMS  10  •  IS.ed)  -  ACQUISmOtt  COST  (BALANa  AT  THI  (NO 

Of  THE  FISCAL  YEAR).  Enter  the  acquisition  cost  for  cacti  type  of 
property  as  defined  in  FAR  45  5  or  DFARS  245.5. 

ITEMS  10. 12  -  16.e.(2)  -  QUANTITY  (BALANCE  AT  END  Of  PISCAL 
YEAR).  Enter  the  quantity  for  all  categories  of  Government 
Property  except  for  Other  Real  Property  and  Material  on  hand  at 
the  end  of  the  fiscal  ivji^  Tlifu  Mill  be  earned  forward  to  reflect 
the  balance  at  the  be^  ini  ing  of  t)ie  following  year. 


I  RIME 


ITEMS  17  and  18  -  G(  VI  RMUENT  MATERIAL.  Report  material  as 
reflected  on  inventor  re  :or<ft  in  accordance  with  FAR  45  505-3. 

ITEM  IB  •  CONTRACTOW  WtPRESENTATIVE.  Type  the  name  of  the 
contractor  representative  authorized  by  the  property  control 
system  to  sign  this  report. 

ITEM  20  -  DOD  PROPERTY  REPRESENTATIVE.  Type  the  name  of 
the  DoD  Property  Administrator  or  other  Authorized  Property 
Representative,  plus  that  individual's  commercial  area  code  ar>d 
telephone  number  and  DSN  number  {H  one  exists).  Signature  and 
date 


n 

re  than 


NOTE  TO  CONTRACTOR:  When  reporting  morft  thanlonfc  contract 
from  the  same  location  ar>d  the  same  contractor,  you  m;  y  elect  to 
fill  out  Data  Elements  1,  3,  6,  7.  and  19  only  once  as  lor  g  as  each 
form  can  be  readily  identified  if  any  form  becomi  s  i  eparated 
from  the  others. 

J 


n 

>  contia 
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Office  of  the  Secretary 

Establishment  of  the  Advisory  Board 
on  the  Investigative  Capability  of  the 
Department  of  Defense 

actiok:  Notice. 

SUMMARY:  Under  the  provisions  of    ■ 
Public  Law  92-463.  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  Advisory  Board  on 
the  Investigative  Capability  of  the  DoD 
is  being  established  by  the  Secretary  of 
Defense.  This  Advisory  Board  was 
recommended  to  be  established  by  the 
Congress  in  the  Conference  Report  to 
accompany  H.R.  5006.  (pp.  742-745).  on 
the  National  Defense  Authorization  Act 
ofFiscal  Year  1993. 

The  Advisory  Board  will  assess  both 
•  the  criminal  and  administrative 
investigative  capability  of  the  DoD. 
including  the  Military  Departments.  It 
will  study  the  organization,  personnel, 
procedures,  and  effectiveness  of  the 
various  investigative  components,  and 
provide  advice  and  recommendations  to 
the  Secretary  of  Defense  based  on  its 
findings.  A  final  report  is  scheduled  to 
be  issued  by  December,  1994. 

The  Advisory  Board  will  consist  of 
approximately  seven  members  selected 
from  various  segments  of  the  legal 
profession  with  a  diversity  of 
experience  in  different  fields  of  law, 
investigation,  prosecution,  and  civilian 
and  government  management,  to  enable 
them  to  evaluate  the  investigative 
capability  of  the  DoD  with  an  objective 
and  balanced  viewpoint.  To  that  end, 
careful  efforts  will  be  made  to  ensure 
that  the  membership  will  be  diverse  and 
well-balanced  in  terms  of  the  functions 
to  be  performed  and  the  interest  groups 
represented. 

For  additional  information  regarding 
the  Advisory  Board,  please  contact  Ms. 
E.  Vaughn  Dunnigan,  telephone:  703- 
697-7228. 

Dated:  November  5, 1993. 
I>atrida  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  93-27746  Filed  11-10-93;  8:45  am] 
BILUNQ  COOE  8000  04  M 


Department  of  ttie  Army 

Patents  Available  for  Licensing 

AGENCY:  U.S.  Army  Aviation  and  Troop 
Support  Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or 
nonexclusive  licenses  under  the 


following  patents.  Any  licenses  granted 
shall  comply  with  35  U.S.C.  209  and  37 
CFR  404.7. 


Patent  No. 

Titte 

Issue 
date 

5.254.474 

Method  of  assess- 
ing thermal 
processing  of 
food  using  intrin- 
stcally-created 
compourKls. 

10/19/93 

5.254.406 

Facepaint  matenal 

10/19/93 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  or  copies  of  the 

above  listed  patents,  contact  either  Mr. 

Richard  J.  Donahue,  Patent  Counsel  or 

Ms.  Jessica  M.  Niro.  Paralegal  Specialist 

at  (508) 651-4510. 

ADDRESSES:  Commander,  U.S.  Army 

Natick  Research  Development  and 

Engineering  Center,  Office  of  Chief 

Counsel,  ATTN:  Patents,  Natick.  MA 

01760-5035. 

Kenneth  L.  Denton, 

Atmy  Federal  Register  Liaison  Officer. 

IFR  Doc.  93-27755  Filed  11-10-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Dwight  D.  Eisenhower  National 
Program  for  Mathematics  and  Science 
Education — Model  Professional 
Development  In  Use  of  Technology  for 
Mathematics  and  Science  instruction 

agency:  Education. 

ACTION:  Notice  of  proposed  priority  for 

fiscal  year  1994. 

SUMMARY:  The  Secretary  proposes  a 
priority  for  fiscal  year  1994  under  the 
Dwight  D.  Eisenhower  National  Program 
for  Mathematics  and  Science  Education 
to  support  model  projects  that  help 
teachers  respond  to  National  Education 
Goal  Four— U.S.  students  will  be  first  in 
the  world  in  mathematics  and  science 
achievement — through  the  effective  use 
of  technology  in  the  classroom.  The 
Secretary  takes  this  action  to  learn  from 
these  projects  as  well  as  demonstrate 
effective  use  of  technology. 
Accordingly,  projects  will  be  expected 
to  evaluate  their  activities  in  order  to 
disseminate  information  about  effective 
professional  development  in  this  area  to 
other  teachers  and  schools  throughout 
the  nation. 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Mr.  Charles  Stalford,  U.S. 
Department  of  Education.  555  New 


Jersey  Avenue.  NW.,  room  500F. 
Washington.  DC  20208-5643. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Fuller  or  Ms.  Annora  Dorsey.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue.  NW.,  room  522, 
Washington,  DC  20208-5524. 
Telephone:  (202)  219-1496.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  goal 
of  the  Eisenhower  National  Program  is 
to  support  projects  of  national 
significance  in  elementary  and 
secondary  schools  in  mathematics  and 
science  education  designed  to  improve 
the  skills  of  teachers  and  the  quality  of 
instruction  in  these  areas  and  to 
increase  the  access  of  students  to  that 
instruction.  The  program  is  authorized 
under  title  II,  subpart  1,  section  2012  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended. 

The  proposed  priority  in  this  notice 
supports  National  Education  Goal  Four, 
which  calls  for  U.S.  students  to  be  first 
in  the  world  in  mathematics  and  science 
achievement  by  the  year  2000.  The 
Secretary  supports  the  development  of 
voluntary  national  standards  for  student 
achievement  in  the  core  academic 
subjects,  and  encourages  the 
development  of  challenging  state 
content  and  performance  standards  with 
improved  assessments  tied  to  those 
standards.  The  Secretary  believes  that 
technology  can  be  used  to  improve 
instruction  in  mathematics  and  science 
and  provide  all  students  with  greater 
opportunity  to  learn  in  accordance  with 
the  standards. 

In  addition,  the  Committee  on 
Education  and  Training  (GET)  of  the 
Federal  Coordinating  Council  for 
Science,  Engineering,  and  Technology 
(FCCSET)  has  identified  teacher 
preparation  and  enhancement  as  a 
priority  for  educational  improvement  in 
mathematics  and  science  at  the 
precollege  level.  The  proposed  priority 
in  this  notice  is  consistent  with  the 
objectives  of  a  larger  CET  strategic  plan 
to  achieve  greater  excellence  in  science, 
mathematics,  engineering,  and 
technology  education  and  training. 

The  Secretary  believes  that 
developments  in  technology  have  great 
promise  for  helping  to  attain  National 
Education  Goal  Four;  however,  he  sees 
ample  evidence  that  many  teachers  are 
not  confident  about  using  these 
resources  in  the  classroom.  The  purpose 
of  this  proposed  priority  is  to  support, 
and  learn  from,  projects  that  serve  as 
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models  of  teacher  professional 
development  in  the  use  of  technology  to 
improve  mathematics  and  science 
education. 

Research  shows  that  sustained, 
intensive,  high-quality  professional 
development  focused  on  discipline- 
based  knowledge  and  effective    - 
pedagogical  skills  can  have  a  positive 
impact  on  the  opportunities  of  all 
students  to  achieve  to  higher  standards. 
The  Secretary  believes  that  projects  that 
recognize  teacliers  as  an  important 
source  of  knowledge  for  helping  to 
shape  professional  development,  and 
that  involve  teams  and  professional 
networks  of  teachers  and  administrators 
interacting  and  collaborating  on  the 
professional  development,  can  motivate 
teachers  to  build  on  their  experiences, 
help  them  to  learn  by  doing,  become 
incorporated  into  the  everyday  life  of 
the  school,  and  dramatically  improve 
classroom  instruction  and  learning. 

The  Secretary  is  interested  in 
supporting  professional  development 
projects  that  each  year  include  at^ast 
one  intensive  (at  least  10  days)  summer 
institute;  several  shorter  work.shops;  in- 
classroom  assistance  with  technology  on 
a  continuing  basis  (including  on-call 
telecommunications  support  as  well  as 
at  least  monthly  on-site  visits  by  project 
personnel);  and  one  or  more  of  the 
following:  mentoring,  practicums,  field 
trips,  internships  with  employers 
intensively  using  technology,  and 
individual  self-study  programs  on  the 
cognitive  and  f>edagogical  demands  of 
the  use  of  technology  in  mathematics 
and  science  education. 

Forms  of  technology  that  may  be  used 
in  the  projects  include,  but  are  not 
limited  to:  Interactive  electronic 
learning,  OD-ROM,  and  multimedia 
and/or  hypermedia  systems; 
applications  of  electronic  networks  of 
computers,  including  electronic  mail 
and  bulletin  boards;  local  area  networks 
(LANs);  and  information  retrieval 
systems,  such  as  GOPHER  and  Wide 
Area  Information  Servers  (WAIS)  that 
are  accessible  via  Internet. 
Telecommunications  technology  merits 
special  attention  in  these  projects 
because  of  its  potential  to  provide 
interactive  forums  for  teachers,  and 
because  of  the  many  developments  in 
remote,  electronic  information  search 
and  retrieval  that  can  be  applied  to 
instruction.  However,  the  Secretary  will 
not  fund  applications  under  this 
announcement  that  are  primarily 
distance  learning  projects.  These 
projects  may  be  eligible  for  assistance 
under  other  announcements. 

The  Secretary  recognizes  that  school 
districts  and  s(^ools  have  widely 
varying  capabilities  to  use  technology  at 


present  and  to  provide  professional 
development  to  teachers.  While  wishing 
to  advance  state-of-the-art  development 
in  the  use  of  technology  in  mathematics 
and  science  education,  he  especially 
proposes  to  further  model  professional 
development  projects  in  school  districts 
and  schools  that  have  relatively  few 
resources  for  the  purchase  of  technology 
in  order  to  demonstrate  the  effect  of 
using  technology  in  the  classrooms  of 
these  school  districts  and  schools. 
Applicants  may  request  a  portion  of  the 
Federal  funding  for  the  project  to  be 
used  for  the  purchase  of  technology,  and 
they  may  budget  appropriate  substitute 
help  for  participating  teachers. 

The  Secretary  is  interested  in  the 
effects  of  the  use  of  technology  on 
student  learning  in  mathematics  and 
science,  and  may  subsequently  conduct 
an  external  study  of  lessons  learned 
from  projects  funded  under  this 
program  for  nationwide  dissemination. 
If  so,  projects  will  be  required  to 
cooperate  with  the  conduct  of  the  study, 
by  sharing  their  experiences,  project 
evaluations,  and  data. 

The  Secretary  will  annoimce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  Hnal  priority,  and  the  quaHty  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities;  nor  does 
it  limit  the  Secretary  to  funding  only 
this  priority,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  Inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Regiater 
concurrently  with  or  following  publication  of 
the  notice  of  final  priority. 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Teacher  Professional  Development  in 
the  Use  of  Technology  for  Mathematics 
and  Science  Education 

The  Secretary  will  support  model 
projects  that  demonstrate  effective  ways 
of  strengthening  teachers'  abilities  to 
use  technology  in  the  classroom  for  the 
improvement  of  teaching  and  learning 
in  mathematics  and  science  education  at 


the  elementary  or  secondary  school 
levels,  or  both. 

Required  Activities 

Each  project  must: 

(a)  Form  a  partnership  to  develop  and 
implement  project  activities. 
Partnerships  must  include  one  or  more 
of  each  of  the  following  parties:  Local 
educational  agency  or  private  school(s), 
State  educational  agency,  institution  of 
higher  education,  and  private  sector 
party  with  expertise  in  technology. 
Partners  must  contribute  resources  to 
the  operation  of  the  project. 
Programming  must  be  designed  in 
consuhation  with  professionals  who  are 
experts  in  the  applicable  subject  matter, 
educational  levels,  end  technologies  to 
be  used  in  the  project.  Projects  must  be 
coordinated  with  other  professional 
development  efforts  in  mathematics  and 
science,  particularly  with  the 
Eisenhower  State  Grant  Program. 

(b)  Establish  an  advisory  committee  to 
guide  the  project.  The  advisory 
committee  must  include  representation 
from  each  of  the  partners  to  the 
application,  plus  principals  of  project 
site  schools  and  classroom  teachers 
participating  in  the  project. 

(c)  Involve  two  or  more  schools 
serving  underachieving  students  in  the 
project,  and  involve  the  majority  of,  if 
not  all,  '<)achers  of  mathematics  and 
science  .n  the  participating  schools  in 
project  activities.  Participating  teachers 
must  implement  the  use  of  technology 
in  their  teaching  of  mathematics  and 
science. 

(d)  Provide  participating  teechers 
with  sustained,  intensive,  high-quality 
professional  development  activities  that 
focus  on  the  use  of  technology  to 
improve  classroom  instruction  in 
mathematics  and  science.  Project 
activities  must  reflect  relevant  research 
on  teaching  and  learning,  as  well  as  the 
experiences  of  the  partners  and 
participating  teachers.  Activities  must 
integrate  academic  content  and 
pedagogical  components,  and  be 
delivered  largely  on-site  (i.e.,  in  schools 
or  districts)  for  groups  of  teachers 
working  cooperatively. 

(e)  Provide  participating  teachers  with 
forums  for  interaction  and  with  access 
to  sources  of  technical  assistance 
outside  their  schools.  Projects  must 
require  that  participating  teachers 
collaborate  with  each  other  and  that 
they  participate  in  electronic 
networking  with  other  teachers, 
including  teachers  participating  in  other 
projects  funded  under  this  program,  to 
share  experiences  and  knowledge  about 
how  to  improve  student  learning 
through  the  use  of  technology  in 
instruction. 
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Projects  may  use  up  to  20%  of  the 
total  Federal  portion  of  the  project 
budget  to  purchase  or  lease  appropriate 
hardwtire,  software,  and 
communications  services  or  tariffs  for 
use  in  these  projects.  In  addition, 
projects  must  provide,  using  non- 
Federal  funds,  some  of  the  hardware, 
software,  and  other  requirements  of  the 
technology  to  be  used  in  these  projects. 

(f)  Evaluate  lessons  learned  about 
effective  teacher  professional 
development  in  the  use  of  technology  to 
improve  mathematics  and  science 
teaching  and  learning,  and  use  the 
information  to  improve  the  project  on  a 
continuing  basis.  Evaluations  must 
address  the  characteristics  of 
participating  teachers  and  students,  the 
technologies  used  and  their  relative 
effectiveness,  and  the  effects  on 
teaching  and  learning  of  the  use  of 
technology  in  instruction  in 
mathematics  and  science.  Evaluations 
must  include  a  mid-course,  on-site 
review  by  an  outside  panel,  including 
experts  in  the  use  of  technology  in 
instruction  and  classroom  teachers  with 
successful  experience  in  using 
technology  to  improve  instruction. 

(g)  Disseminate  lessons  learned  to 
other  schools  participating  in  the 
program,  and  to  others  such  as  schools 
with  similar  needs  in  the  project  site 
State,  institutions  and  organizations 
providing  pre-service  and  in-service 
teacher  development  programs  in  the 
project  site  State,  and  other  interested 
parties  that  could  benefit  from  this 
information.  Dissemination  must  begin 
while  the  project  is  in  progress  and  use 
electronic  as  well  as  other  forms  of 
communication.  Applicants  may  request 
Federal  funding  to  support 
dissemination  activities,  including 
travel  for  dissemination,  in  amounts  not 
to  exceed  20%  of  the  total  Federal 
portion  of  the  project  budget.  Projects 
must  participate  in  meetings  of  the 
Eisenhower  Program  held  annually  in 
Washington,  DC 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  522,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Applicable  Program  Regulations 

34  CFR  part  755. 

Program  Authority:  20  U.S.Q  2992. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.168.  Dwight  D.  Eisenhower 
National  Program  for  Mathematics  and 
Science  Education) 

Dated:  November  1, 1993. 
Dick  W.  Hays, 

Acting  Assistant  Secretary.  Office  of 
Educational  Research  and  Improvement. 
(FR  Doc  93-27743  Filed  11-10-93;  8:45  ami 
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Fund  for  Innovation  in  Education  (FIE): 
Technology  Education  Program- 
Teacher  NetworWng  Project 

agency:  Education. 

ACTION:  Notice  of  proposed  priorities  for 
Fiscal  Year  1994. 

SUMMARY:  The  Secretary  proposes  an 
absolute  priority  for  Fiscal  Year  1994 
under  the  Fund  for  Innovation  in 
Education  Program  for  teacher 
networking  projects.  The  Secretary  takes 
this  action  to  focus  Federal  financial 
assistance  on  model  projects  that 
demonstrate  compelling  applications  of 
electronic  networks  in  support  of 
teacher  professional  development.  The 
priority  is  intended  to  increase  teacher 
participation  in  learning  communities  of 
colleagues  to  enhance  teachers'  access 
to  resources  for  self  improvement  and 
provide  more  information  about  how 
teachers  can  use  electronic  networks  as 
an  elective  means  of  professional 
development.  The  Secretary  also 
proposes  a  competitive  priority  for 
projects  that  propose  particularly 
effective  ways  of  providing  professional 
development  networks  for  teachers  in 
schools  with  concentrations  of  students 
from  poor  families. 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Cheryl  P.  Gamette,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  502, 
Washington,  DC  20208-5644. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  P.  Gamette,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  502,  Washington,  DC  20208- 
5644.  Telephone:  (202)  219-2116. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  absolute  priority  in  this  notice 
supports  the  National  Education  Goals, 
and  in  particular  Goal  Three,  which 
calls  for  American  students  by  the  year 
2000  to  demonstrate  competency  over 
challenging  subject  matter  and  for  all 
students  to  learn  to  use  their  minds 
well,  so  they  are  pre{>ared  for 
responsible  citizenship,  further  learning 
and  productive  employment.  State  and 
local  reform  efforts  to  make  challenging 
State  content  standards  a  reality  in 
every  classroom  would  include 
strengthened  and  improved  teacher 
training,  technologies,  and  innovative 
student  performance  assessments  to 
gauge  progress. 

One  promising  approach  to  meeting 
the  instructional  challenges  that  rise 
from  implementing  standards-based 
reform  is  to  provide  teachers  with 
immediate  access  to  information  and 
help.  This  is  possible  when  teachers, 
linked  through  a  computer-based 
electronic  network,  form  a  learning 
community  that  allows  participants  to 
draw  upon  the  combined  knowledge 
and  resources  of  all  participants  in  the 
network  and  bring  those  resources  to 
bear  on  questions  they  face  in  their  own 
classrooms. 

Electronic  networks  designed  to 
enhance  teacher  professional  growth  are 
becoming  increasingly  available  to 
teachers.  For  example,  at  least  25  States 
now  have  state-wide  electronic 
networks.  Yet  there  is  Uttle 
understanding  of  what  it  takes  for  a 
network  to  be  successful  in  meeting  user 
needs,  to  be  cost  effective,  and  to 
maintain  continuing  user  interest  and 
gamer  long-term  financial  support. 

Through  this  proposed  absolute 
priority,  the  Secretary  intends  to 
support  projects  that  model  compelling 
applications  of  electronic  networking  in 
support  of  teacher  professional 
development.  By  providing  support  for 
the  demonstration  of  model  networking 
projects,  the  Secretary  intends  to 
stimulate  and  promote  the  practice  of 
teacher  networking,  and  to  learn  more 
about  what  it  takes  for  teacher  networks 
to  be  effective. 

The  implementation  of  standards- 
based  reform  presents  particularly 
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severe  challenges  to  schools  located  in 
areas  plagued  by  poverty  and  economic 
distress.  Teachers  in  schools  that  serve 
large  numbers  of  low-income  students 
frequently  lack  access  to  professional 
development  resources  and 
opportunities.  The  Secretary  intends  to 
address  this  problem  by  proposing  a 
competitive  preference  priority  for 
projects  that  offer  particularly  effective 
professional  development  opportunities 
by  means  of  electronic  networks  to 
teachers  in  schools  with  high 
concentrations  of  students  from  low- 
income  families. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notice  of  final  priority. 

Priorities 

Proposed  Absolute  Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretai^  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Model  Projects  That  Demonstrate 
Applications  of  Electronic  Networks  for 
Teacher  Professional  Development 

The  Secretary  is  seeking  teacher 
networking  projects  that  are  designed  to 
achieve  the  following  purposes:  (a) 
Increase  teacher  access  to  and 
participation  with  their  colleagues  in 
electronic  networks  that  provide 
resources  for  professional  development; 
and  (b)  improve  student  instruction  in 
the  core  subjects  of  English,  science, 
mathematics,  history,  geography,  dvics, 
foreign  languages  and  the  arts. 

Each  proposed  teacher  networking 
project  must  include  the  following: 

(1)  A  unifying  focus  for  the 
professional  development  activities  of 
the  network  on  some  aspect  of 
standards-based  reform.  For  example,  a 
network  might  focus  its  activities  on 


helping  teachers  make  the  adjustments 
needed  within  their  classrooms  to  meet 
challenging  State  content  standards  in 
one  of  the  core  subjects;  expanding 
learning  opportunities  for  students  in 
inner  city  urban  or  isolated  rural 
schools:  or  changing  classroom 
instructional  practices  to  incorporate 
hands-on  learning,  motivate  students  to 
meet  more  demanding  expectations,  or 
improve  the  quality  and  use  of  student 
assessments. 

(2)  Computer-based  electronic 
communication  among  individuals  and 
groups  of  individuals;  exchange  of 
textual  information,  including  transfer 
of  documents;  and  provision  of  access  to 
education  data  bases  and  other  sources 
of  information,  including  access  to 
Internet. 

(3)  Professional  development 
activities  that  include  creating  a 
learning  community  of  professional 
colleagues  with  a  clearly  defmed 
common  interest;  linking  participating 
teachers  with  one  another  and  with 
researchers  and  other  sources  of 
research  and  practical  knowledge  about 
the  defined  area  of  interest;  facilitating 
and  providing  structure  for  focused 
electronic  discussions  by  network 
participants;  and  providing  direct  and 
timely  responses  to  teachers'  questions. 

(4)  Documentation  activities  that 
describe  critical  events  in  planning, 
implementing,  and  operating  the 
network;  that  archive  and  analyze  the 
results  of  network  use;  and  that 
summarize  data  about  user  needs,  cost 
effectiveness,  and  long-term  network 
maintenance  that  have  been  compiled 
from  the  project  experiences. 

Proposed  Competitive  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary,  under  34 
CFR  75.105(c)(2)(i).  proposes  to  give 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  proposes  to  award  up  to  10 
points  to  an  application  that  meets  this 
competitive  priority  in  a  particularly 
effective  way.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program:  Projects  that  use  electronic 
networks  to  provide  professional 
development  opportunities  for  teachers 
in  schools  and  classrooms  with  high 
concentrations  of  students  from  low- 
income  families. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 


federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  p>eriod,  in  room  522,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Applicable  Program  Regulations 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  80.  81.  82, 
85,  and  86. 

Program  Authority:  20  U.S.C.  3151,  31S3. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84:21 5C  Secretary's  Fund  for 
Innovation  in  Education:  Technology 
Education  Program) 

Dated:  November  4, 1993. 
Sharon  Porter  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

|FR  Doc  93-27741  Filed  11-10-93;  8:45  am] 
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[CFDA  Na  84^00] 

Graduate  Assistance  in  Areas  of 
National  Need  Program 

agency:  Education. 

ACTION:  Notice  of  technical  assistance 

workshops. 

SUMMARY:  The  Department  of  Education 
will  conduct  technical  assistance 
workshops  to  assist  prospective 
applicants  in  developing  applications 
for  the  Graduate  Assistance  in  Areas  of 
National  Need  Program  for  fiscal  year 
1994.  Reservations  are  not  required  for 
attendance  at  these  workshops,  which 
will  be  conducted  from  9  a.m.-3  p.m.  at 
each  site.  The  workshops  dates  and 
locations  are  as  follows: 

November  15, 1993 

Location:  Indiana  University— Purdue 
University,  850  West  Michigan  Street 
(Conference  Center).  Indianapolis,  IN 
46202. 

Contact:  David  Malik.  Chairperson, 
Department  of  Chemistry.  Telephone: 
(317)  274-6875. 
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November  17, 1993 

Location:  University  of  Oregon, 
Klamath  Hall,  room  331,  Eugene,  OR 
97403-1253. 

Contact:  David  Johnson,  Department 
of  Chemistry.  Telephone:  (503)  34&- 
4612. 

November  19, 1993 

Location:  Georgia  Institute  of 
Technology,  room  319,  Student  Center, 
Atlanta,  GA. 

Contact:  Glenna  Thomas,  Graduate 
Studies  and  Research,  Telephone:  (404) 
894-3090. 

December  3, 1993 

Location:  Regional  Office  Building  3, 
General  Services  Administration 
Auditorium,  7th  and  D  Streets,  SW.  (D 
Street  entrance),  Washington,  DC  20202. 

Contact:  Tanyelle  Hawkins,  U.S. 
Department  of  Education,  Telephone: 
(202) 708-6578. 

FOR  FWrrHER  INFORKIATTON  CONTACT: 
Celeste  B.  Felious,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
ROB-3,  room  3022,  Washington,  DC 
20202-5251,  Telephone:  (202)  708- 
9419.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Antbority:  20  U.S.C,  11341- 
1134q. 

Dated:  November  5, 1993. 
MauTMB  A.  McLaughlin, 
Acting  Assistant  for  Postsecondary 
Education. 
IFR  Doc.  93-27740  Filed  11-10-93;  8:45  am) 

Bn.UNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Fioodpiain  Statement  of  Findings  for 
Proposed  Upgrades/Installation  of 
Monitoring  Stations  at  Waste  Area 
Grouping  6,  Oak  Ridge,  TN 

agency:  Department  of  Energy  (DOE). 
ACTION:  Fioodpiain  Statement  of 
Findings. 

SUMMARY:  This  is  a  Fioodpiain 
Statement  of  Findings  for  proposed 
upgrades/installation  of  monitoring 
stations  at  Waste  Area  Grouping  (WAG) 
6.  F*repared  in  accordance  with  10  CFR 
part  1022.  DOE  proposes  to  upgrade/ 
install  monitoring  stations  on 
intermittent  streams  draining  WAG  6. 
DOE  prepared  a  Fioodpiain  and 
Wetlands  Assessment  describing  the 
effects,  alternatives,  and  measures 
designed  to  avoid  or  minimize  potential 


harm  to  or  within  the  affected 
fioodpiain  and  wetlands.  DOE  will 
endeavor  to  allow  15  days  of  public 
review  after  publication  of  the 
Statement  of  Findings  before 
implementing  the  proposed  action. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Mr.  Robert  C  Sleeman,  Director. 
Environmental  Restoration  Division. 
Oak  Ridge  Operations  Office,  U.S. 
Department  of  Energy,  Post  Office  Box 
2001,  Oak  Ridge.  Tennessee  37831-8541 

FAX  comments  to:  (615)  576-6074. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOOOPUUN/WETLANOS 
ENVIROHMENTAt.  REVIEW  REQUIREMENTS, 
CONTACT:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight.  EH- 
25.  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600 
or  (800) 472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Fioodpiain  Statement  of  Findings  for 
Propt»ed  Upgrades/installation  of 
Monitoring  Stations  at  WAG  6  on  DOE's 
Oak  Ridge  Reservation  prepared  in 
accordance  with  10  CFR  part  1022.  A 
Notice  of  Fioodpiain  Involvement  was 
published  in  the  Federal  Register  on 
March  26, 1992,  (57  FR  10473)  and  a 
Fioodpiain  and  Wetlands  Assessment 
was  prepared. 

To  facilitate  future  remedial  actions  at 
WAG  6  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Reliability  Act 
^  (CERCLA),  DCME  proposes  a  preliminary 
action — upgrading/installing  monitoring 
stations  on  intermittent  streams 
draining  WAG  6,  which  would  take 
place  within  the  fioodpiain. 

Approximately  2.5  acres  of  WAG  6  lie 
within  the  100-year  fioodpiain  of  White 
Oak  Lake.  There  are  three  fioodpiain 
areas  near  the  mouths  of  four  unnamed 
intermittent  streams  that  drain  the 
'  WAG.  Monitoring  stations  1,  2,  and  3, 
near  the  points  where  the  streams  leave 
WAG  6,  will  be  upgraded  before 
environmental  restoration  activities 
begin  and  a  fourth  monitoring  station, 
number  4,  will  be  installed  just  below 
the  discharge  from  the  intermittent 
stream  located  northeast  of  monitoring 
stations  1  and  2.  The  monitoring  station 
upgrades/installation  will  involve 
installing  sampling  equipment,  H- 
flumes  to  accurately  measure  flow  rates, 
and  box  culverts  for  road  crossings. 
Where  current  road  crossings  would  be 
subject  to  flooding  after  future  remedial 
actions  are  completed,  DOE  would 
include  elevating  and  repositioning 
such  crossings  as  part  of  this  monitoring 
station  upgrade/installation  action.  In 
accordance  with  DOE  Order  6430.1  A. 
the  monitoring  station  upgrades/ 


installation  will  be  designed  to 
accommodate  the  peak  (km  from  a  25- 
year,  6-hour  storm. 

The  upgrade  of  monitoring  stations  1. 
2,  and  3  and  installation  of  monitoring 
station  4  will  require  excavating  and 
transporting  earth  in  several  hundred 
square  feet  of  land  within  the 
fioodpiain.  Based  on  the  small  area  to  be 
affected,  the  activities  taking  place  in 
the  fioodpiain  are  not  expected  to  have 
an  adverse  impact  on  White  Oak  Lake 
fioodpiain.  Measures  to  be  taken  to 
minimize  potential  harm  to  or  within 
the  affected  fioodpiain  would  include 
the  preparation  of  a  sediment  control 
plan  identifying  the  Best  ManagenYenI 
Practices  to  be  employed  during 
construction  to  reduce  any  minor 
sedimentation  and/or  erosion.  These 
may  include  installing  sediment  control 
fences,  scheduling  construction  during 
dry  periods  when  little  or  no  stream 
flow  occurs,  and  constructing  a 
diversion  channel  for  any  stream  flow 
that  occurs  during  construction. 

On  the  basis  of  the  Fioodpiain 
Assessment,  DOE  has  determined  that 
there  are  no  practical  alternatives  to  the 
proposed  action  and  that  the  action  has 
been  designed  to  avoid  or  minimize 
potential  impacts  to  or  within  the  100- 
year  fioodpiain  associated  with  White 
Oak  Lake  and  WAG  6.  The  no-action 
alternative  of  leaving  the  existing  weirs 
in  place  would  result  in  DOE  being 
unable  to  accurately  measure  possible 
contaminant  releases  into  the 
intermittent  streams  flowing  from  WAG 
6  and  would  impede  the  process  of 
analyzing  future  remedial  actions 
executed  under  CERCLA.  The  proposed 
action  does  conform  to  applicable  State 
or  local  fioodpiain  protection  standards. 

The  proposed  action  is  necessary  to 
ensure  proper  management  of  WAG  6 
and  enable  DOE  to  pursue  future 
remedial  actions  at  WAG  6  and  meet  the 
requirements  of  CEIRCLA.  The  proposed 
action  has  been  designed  to  avoid  or 
minimize  impacts  to  the  fioodpiain  and 
would  have  no  adverse  impact  on  the 
100-year  fioodpiain  of  While  Oak  Lake 
and  WAG  6.  DOE  wrill  endeavor  to  allow 
15  days  of  public  review  after 
publication  of  the  Statement  of  Findings 
prior  to  implementing  the  proposed 
action. 

Issued  in  Washington,  DC,  on  November  5, 
1993. 

ayde  W.  Frank, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Environmental  Restoration,  and  Waste 
Management. 

IFR  Doc  93-27852  Filed  11-10-93:  BAS  am| 
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Inventions  Available  for  Licensing 

AGENCY:  Department  of  Energy, 
Morgantown  Energy  Technology  Center, 
Technology  Transfer  Program  CKvision. 

ACTION:  Notice  of  inventions  available 
for  licensing. 

SUMMARY:  The  United  States  Department 
of  Energy,  Morgantown  Energy 
Technology  Center  hereby  announces 
that  the  inventions  listed  below  are 
available  for  licensing  in  accordance 
with  35  U.S.C.  207-209  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  rights 
have  been  retained  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing.  A  copy  of  issued 
patents  may  be  obtained,  for  a  modest 
fee,  from  the  U.S.  Patent  aijd  Trademark 
Office.  Washington.  DC  20231. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  A.  Jarr,  Technology  Transfer 
Program  Division,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880,  3610  Collins  Ferry 
Road,  Morgantown,  WV  26505. 
Telephone:  (304)  291-4555. 
SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  licensing 
has  been  announced  in  the  Federal 
Register. 

Issued  Patents 

Number  and  Title 

4.447,297    Combined  Fluidized  Bed 

Retort  and  Combustor 
4 .45 1 .826     Single  Transmission  Line 

Data  Acquisition  System 

4.453.948  Air-Flow  Regulation  System 
for  a  Coal  Gasifier 

4.453.949  Ash  Bed  Level  Control 
System  for  a  Fixed-Bed  Coal 
Gasifier 

4.453.950  Coal  Gasification  System 
with  a  Modulated  On/Off  Control 
System 

4.465.135    Fire  Flood  Method  for 
Recovering  Petroleum  From  Oil 
Reservoirs  of  Low  Permeability  and 
Temperature 

4.466.360    Loop-Bed  Combustion 
Apparatus 

4.466.757    Ash  Level  Meter  for  a  Fixed- 
Bed  Coal  Gasifier 

4,475.884    Reversed  Flow  Fluidized- 
Bed  Combustion  Apparatus 


4,523,465    Wireless  Remote  Liquid 

Level  Detector  and  Indicator  for 

Well  Testing 
4,524.796    Slidmg-Gate  Valve  for  Use 

With  Abrasive  Materials 
4.616.137    Optical  Emission  Line 

Monitor  with  Background 

Observation  and  Cancellation 
4.667,097    Compensated  Vibrating 

Optical  Fiber  Pressure  Measuring 

Device 
4,680,585    Pulse-Excited,  Auto-2^roing 

Multiple  Channel  Data 

Transmission  System 
4.696.680    Method  and  Apparatus  for 

the  Selective  Separation  of  Gaseous 

Coal  Gasification  Products  by 

Pressure  Swing  Adsorption 
4.747,938    Low  Temperature  Pyrolysis 

of  Coal  or  Oil  Shale  in  the  Presence 

of  Calcium  Compounds 
4.769.045    Method  tor  the 

Desulfurization  of  Hot  Product 

Gases  From  Coal  Gasifier 
4,786.291     Method  for  Increasing  Steam 

Decomposition  in  a  Coal 

Gasification  Process 
4.832.704    Method  for  Enhancing  the 

Desulfurization  of  Hot  coal  Gas  in  a 

Fluid-Bed  Gasifer 
4,840,931     Method  of  Inducing  Surface 

Ensembles  on  a  Metal  Catalyst 

4.867.079  Combustor  with  Multistage 
Internal  Vortices 

4.876.080  Hydrogen  Production  with 
Coal  Using  a  Pulverization  Device 

4,880,528    Method  and  Apparatus  for 

Hydrocarbon  Recovery  from  Tar 

Sands 
4.886.521     Decaking  of  Coal  or  Oil 

Shale  During  Pyrolysis  in  the 

Presence  of  Iron  Oxides 
4,896,965     Real-Time  Alkali 

Monitoring  System 
4.921.765    Combined  Coal  Gasifier  and 

Fuel  Cell  System  and  Method 
4.926.112    3-D  Capacitance  Density 

Imaging  System 
4.939.376    Light  Collection  Device  for 

Flame  Emission  Detectors 
4.955,942    An  In-Bed  Tube  Bank  for  a 

Fluidized-Bed  Combustor 
4,976,549    Apparatus  and  Method  for 

Direct  Measurement  of  Coal  Ash 

Sintering  and  Fusion  Properties  at 

Elevated  Temperatures  and 

Pressures 
4,976,940    Method  of  Producing  H2 

Using  a  Rotating  Drum  Reactor 

With  a  Pulse  Jet  Heat  Source 
4.996.483     Spinning  Angle  Optical 

Calibration  Apparatus 
5,008,005    Integrated  Coke,  Asphalt 

and  Jet  Fuel  Production  Process  and 

Apparatus 
5,052,426    System  for  Pressure 

Letdown  of  Abrasive  Slurries 
5 .06  7 ,3 1 7    Process  for  Generating 

Electricity  in  a  Pressurized 

Fluidized-Bed  Combustor  System 


5,069,685    Two-Stage  Coal  Gasification 

and  Desulfurization  Apparatus 
5,123,835    Pulse  Combustor  With 

Controllable  Oscillations 
5,126,676    Gas  Amplified  Ionization 

Detector  for  Gas  Chromatography 
5,130,097    Method  and  Apparatus  for 

Hot -Gas  Desulfurization  of  Fuel 

Gases 
5,139,535    Two-Stage  Fixed-Bed 

Gasifier  With  Selectable  Middle  Gas 

Off-Take  Point 
5,144,251    Three-Axis  Particle  Impact 

Probe 
5,163,385    Coal-Water  Slurry  Fuel 

Internal  Combustion  Engine  and 

Method  for  Operating  Same 
5,163,754    Isolated  Thermocouple 

Amplifier  System  for  Stirred  Fixed- 
Bed  Gasifier 
5,165,239    Water  Augmented 

Indirectly-Fired  Gas  Turbine 

Systems  and  Method 
5,167,676    Apparatus  and  Method  for 

Removing  Particulate  Deposits 

From  High  Temperature  Filters 
5,170,670    Three  Axis  Velocity  Probe 

System 
5,177,294    Catalysts  for  Conversion  of 

Methane  to  Higher  Hydrocarbons 
5,198,002    Gas  Stream  Clean-Up  Filter 

and  Method  for  Forming  Same 
5,217,510    Apparatus  for  Preventing 

Particle  Eteposition  From  Process 

Streams  on  Optical  Access 

Windows 
,5,227,351    Sorbent  for  Use  in  Hot  Gas  ' 

Desulfurization 
5,230,716    Grate  Assembly  for  Fixed- 
Bed  Coal  Gasifier 
5,232,673    Shielded  Fluid  Stream 

Injector  for  Particle  Bed  Reactor 

Patent  Applications  Filed 

Serial  Number  and  Title 

07/967,496    Coal  Distribution 
Apparatus  for  Fixed-Bed  Coal 
Gasifiers 

08/076,060    Method  for  Reducing 
Sulfate  Formation  During 
Regeneration  of  Hot-Gas 
Desulfurization  Sorbents 

08/089,920  Coal-Fired  Prime  Mover 
Means  With  Fuel  Supply  System 
and  Method 

08/092,107    Phased-Array  Ultrasonic 
Surface  Contour  Mapping  System 
and  Method  for  Solids  Hoppers  and 
the  Like 

08/108,501  A  Staged  Fluidized-Bed 
Combustion  and  Filter  System 

NA* — Apparatus  and  Method  for 
Desulfurizing  Hot  Sulfur- 
Containing  Gases  and  Sorbent 
Regeneration 


'Serial  number  is  not  available. 
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NA*— An  Improved  System  and  Method 
fof  Networking  Electrochemical 
Devices 

NA*— Indirect-Fired  Gas  Turbine 
Bottomed  With  Fuel  Cell 

hsued:  November  4, 1993. 
Thomas  F.  Bechiel, 

Director.  METC. 

[FR  Doc  93-27853  Filed  11-10-93;  8;45  am) 

BILLmQ  COOf  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

IDodcet  No.  ER94-69-000,  et  aL] 

New  England  Power  Co^  et  aL;  Beclrfc 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

November  4, 1993. 

Take  notice  that  the  following  Rling 
have  been  made  with  the  Commission: 

1.  New  England  Power  Company 

[Docket  No.  ER94-«d-000] 

Take  notice  that  New  England  Power 
Company  (NEP).  on  October  29. 1993. 
tendered  for  filing  a  service  agreemrait 
for  additional  transmission  service  to 
the  Vermont  Public  Power  Supply 
Authority.  Said  service  will  be  provided 
according  to  the  rates,  terms  and 
conditions  of  NEP's  FERC  Electric 
Tariff,  Original  Volume  No.  3  on  file 
with  the  Commission. 

Comment  date:  November  18, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsylvania  Electric  Company 

[Docket  Na  EK94-64-0001 

Take  notice  that  on  October  29,  1993, 
Pennsylvania  Electric  Company 
(Penelec)  tendered  for  filing  pursuant  to 
Rule  205  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.205)  a  proposed  Wheeling  and 
Supplemental  Power  Agreement  with 
the  Borough  of  Madison.  New  Jersey. 
Under  sudi  Agreement,  Penelec 
proposes  to  provide  supplemental 
power  service  to  Madison  through  a 
delivery  point  in  New  Jersey  which  is 
now  being  provided  with  supplemental 
power  service  by  Penelec's  affiliate, 
jersey  Central  Power  &  Light  Company 
(JCP4L). 

The  rates  proposed  to  be  charged  by 
Penelec  for  such  supplemental  power 
service  to  such  delivery  point  for 
Madison  will  be  essentially  similar  to 
the  rates  charged  by  Penelec  to 
Allegheny  Electric  Coojierative.  Inc. 
(AUehgeny)  for  supplemental  power 
service  to  the  approximately  158 
delivery  points  of  Allegheny's  mranber 
cooperatives  now  served  by  Penelec, 


after  excluding  from  such  Penelec  rates 
the  transmission  component  thereof. 
These  rates  are  also  essentially  sirailar 
to  those  employed  by  Penelec. 
beginning  July  29,  1993,  for  service  to 
Allegheny's  member  co(^>eratives 
through  16  additional  delivery  points  in 
Pennsylvania  and  one  additional 
delivery  point  in  New  Jersey  in 
accordance  with  a  rate  schedule  that 
became  effiective  July  29. 1993  (FERC 
Letter  Order,  dated  July  23. 1993, 
Docket  No.  ER93-669-000). 

The  transmission  service  to  deliver 
such  Penelec  supplemental  power  to 
Madison  will  be  provided  by  JCP&L. 
The  rate  charged  by  JCPAL  to  deliver 
such  supplemental  power  to  Madison 
will  be  comparable  to  the  rate  now 
charged  by  JCP&L  to  deliver  Penelec 
supplemental  power  service  to 
Allegheny's  New  Jersey  member,  Sussex 
Rural  Electric  Cooperative,  Inc. 

Copies  of  the  filing  have  been  served 
on  Madison. 

Comment  date:  November  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pennsylvania  Electric  Company 

[Docket  No.  ER94-65-0001 

Take  notice  that  on  October  29, 1993. 
Pennsylvania  Electric  Company 
(Penelec)  tendered  for  filing  pursuant  to 
Rule  205  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.205)  a  proposed  Wheeling  and 
Supplemental  Power  Agreement  with 
the  Borough  of  Lavallette.  New  Jersey. 
Under  such  Agreement.  Penelec 
proposes  to  provide  supplemental 
power  service  to  Lavallette  through  a 
delivery  point  in  New  Jersey  which  is 
now  being  provided  with  supplemental 
power  service  by  Penelec's  affiliate, 
Jersey  Central  Power  &  Light  Company 
(JCP&L). 

The  rates  proposed  to  be  charged  by 
Penelec  for  sue  supplemental  power 
service  to  siich  delivery  point  for 
Lavallette  will  be  essentially  similar  to 
the  rates  charged  by  Penelec  to 
Allegheny  Electric  Cooperative.  Inc. 
(Allegheny)  for  supplemental  power 
service  to  the  approximately  158 
delivery  points  of  Allegheny's  member 
cooperatives  now  served  by  Penelec, 
after  excluding  from  such  Penelec  rates 
the  transmission  component  thereof. 
These  rates  are  also  essentially  similar 
to  those  employed  by  Penelec, 
beginning  July  29. 1993.  for  service  to 
Allegheny's  member  cooperatives 
through  16  additional  delivery  points  in 
Pennsylvania  and  one  additional 
delivery  point  in  New  Jersey  in 
accordance  with  a  rate  schedule  that 
became  effective  July  29, 1993  (FERC 


Letter  Order,  dated  July  23, 1993, 

Docket  No.  ER93-669-000). 

The  transmission  service  to  deliver 
such  Penelec  supplemental  power  to 
Lavallette  will  be  provided  ^  JCP&L. 
The  rate  charged  by  JCP&L  to  deliver 
such  supplemental  power  to  Lavallette 
will  be  comparable  to  the  rate  now 
charged  by  JCP&L  to  deliver  Penelec 
supplemental  power  service  to 
Allegheny's  New  Jersey  member,  Sussex 
Rural  Electric  Cooperative.  Inc.  (after 
adjustment  for  the  difference  between 
delivery  at  primary  distribution  voltage 
as  opposed  to  delivery  at  transmission 
voltage.) 

Copies  of  the  filing  have  been  served 
on  Lavallette. 

Comment  date:  November  18. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Madison  Gas  and  Electric  ConipaBy 

[Docket  No.  ER94-66-0001 

Take  notice  that  on  October  29. 1993, 
Madison  Gas  and  Electric  Company 
(MGE)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
three  Agreements  between  it  and 
Heartland  Energy  Services,  Inc.  (HES). 
MGE  and  HES  request  waiver  of  the 
notice  requirements  to  permit  the 
Agreements  to  become  effective 
November  1. 1993. 

MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  HES  and  also  to 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  18. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Fitchburg  Gas  and  Electric  Light 
Company 

[Docket  No.  ER94-7 1-000) 

Take  notice  that  on  October  29. 1993, 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  with  the 
Commission  a  service  agreement 
between  Fitchburg  and  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont)  for  the  sale  of  up  to  14  MW 
(winter  maximum)  of  capacity  and 
associated  energy  from  Fitchburg  #7. 
This  is  a  service  agreement  under 
Fitchburg's  FERC  Electric  Tariff. 
Original  Volume  No.  2,  which  was 
accepted  for  filing  by  the  Commission  in 
Docket  No.  ER92-88-0O0  on  September 
30. 1992.  The  capacity  rate  to  be 
charged  Central  Vermont  is  below  the 
maximum  capacity  charges  set  forth  in 
the  TaritT,  and  the  energy  rate  is  that 
established  in  the  Tariff.  Fitchburg 
requests  that  service  comn»ence  as  of 
November  1, 1993.  A  notice  of 
cancellation  was  also  filed. 

Fitchburg  states  that  copies  of  the 
filing  were  served  on  Central  Vermont 
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and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  date:  November  18, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Company 

(Docket  No.  ER94-70-0001 

Take  notice  that  on  October  29. 1993, 
New  England  Power  Company  (NEP), 
and  Boston  Edison  Company  (BECO) 
filed  a  Unit  Power  Exchange  Contract 
(the  Contract).  BECO  will  purchase  from 
NEP  a  portion  of  the  capacity  from 
NEP's  Bear  Swamp  Unit  Nos.  1  and  2 
(Bear  Swamp).  NEP  will  purchase  from 
BECO  a  portion  of  the  capacity  from 
Mystic  Unit  No.  7,  an  oil/gas-fired  steam 
generating  unit  and  from  Pilgrim  Unit 
No.  1  (Pilgrim),  a  nuclear  unit.  NEP 
furthermore  has  an  option  to  purchase 
Peaking  Capacity  from  BECO  under  the 
terms  of  the  Contract.  The  amount  of 
capacity  involved  in  the  exchange  varies 
during  the  term  of  the  Contract.  The 
applicants  request  that  the  proposed 
contract  be  made  effective  November  1, 
1993. 

Comment  date:  November  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Company 

[Docket  No.  ER94-68-0001 

Take  notice  that  New  England  Power 
Company  (NEP).  on  October  29. 1993, 
tendered  for  filing  a  service  agreement 
executed  by  the  Vermong  Electric 
Generation  and  Transmission 
Cooperative,  Inc.  for  service  under 
NEP's  FERC  Electric  Tariff  No.  6.  Said 
tariff  permits  unit  sales  and  exchanges. 

Comment  date:  November  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Commonwealth  Edison  Company 

IDocket  No.  ER94-67-0001 

Take  notice  that  on  October  29, 1993, 
Commonwealth  Edison  Company 
(Edison)  submitted  a  Letter  Agreement, 
dated  September  7, 1993.  between 
Commonwealth  Edison  Company 
(Edison)  and  the  Illinois  Municipal 
Electric  Agency  (IMEA).  IMEA,  acting  as 
Scheduling  Agent  for  the  Village  of 
Winnetka  (Village),  pursuant  to  the 
Scheduling  Agent  Agreement  between 
Edison,  IMEA.  and  the  Village  dated 
December  31, 1988.  requested  a  one- 
year  extension  of  the  transmission 
service  currently  provided  by  Edison  to 
Village  under  the  terms  and  conditions 
of  Service  Schedule  G  to  the  Electric 
Coordination  Agreement  (EGA)  between 
Edison  and  Village.  In  the  Letter 
Agreement  Edison  agrees  to  a  one-year 
extension  to  the  termination  date  of 


service  provided  in  Schedule  G  thereby 
extending  the  term  of  Schedule  G  to 
May  31. 1997. 

Edison  requests  an  elective  date  of 
June  1. 1996  to  coincide  with  the 
proposed  extension  of  service  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements 
which  bar  the  tendering  for  filing  of  a 
rate  schedule  "more  than  one  hundred- 
twenty  days  prior  to  the  date  on  which 
the  electric  service  is  to  commence  and 
become  effective  *  *  •"18  CFR  35.3. 
Edison  states  that  good  cause  exists  for 
the  requested  waiver  for  the  parties 
must  know  for  planning  purposes  that 
the  extension  will  be  permitted  to  take 
efTect  as  agreed. 

Copies  of  this  filing  were  served  upon 
IMEA,  the  Village,  and  the  Illinois 
Commerce  Commission. 

Comment  date:  November  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Donald  G.  Raymer 

IDocket  No.  lD-1 688-0011 

Take  notice  that  on  October  6, 1993, 
Donald  G.  Raymer  (Applicant)  tendered 
for  filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Director,  Central  Illinois  Public  Service 

Company 
Director.  Bank  One,  Springfield 

Comment  date:  November  18, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  James  M.  Rosser 

IDocket  No.  ID-2805-000| 

Take  notice  that  on  October  27, 1993, 
James  M.  Rosser  (Applicant)  tendered 
for  filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Director,  Southern  California  Edison 

Company 
Director,  Sanwa  Bank  California 

Comment  date:  November  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  93-27838  Filed  11-10-93;  8:45  ami 

BiLLiNO  cooc  cnr-oi-p 

[Project  No.  2456-009-NH] 

Public  Service  Co.  of  New  Hampshire 
Intention  To  Prepare  an  Environmental 
impact  Statement,  Conduct  Project 
Site  Visit,  and  Hold  Public  Scoping 
Meetings 

November  5, 1993. 

Public  Service  Company  of  New 
Hampshire  (applicant)  filed  on 
December  26, 1991,  a  new  license 
application  to  continue  to  operate  and 
maintain  its  Ayers  Island  Hydroelectric 
Project,  located  on  the  Pemigewasset 
River  in  Belknap  and  Grafton  Counties, 
New  Hampshire. 

The  Ayers  Island  Hydroelectric 
Project  as  presently  licensed  consists  of 
the  following:  (1)  A  reinforced  concrete 
Ambursen  dam,  totaling  about  699  feet 
long,  which  consists  of:  (a)  A  267-foot- 
long  spillway  section,  with  a  maximum 
height  of  72  feet  at  a  crest  elevation  of 
437.33  feet  (USGS),  topped  with  8-foot- 
high  steel  flashboards  for  87  feet  long; 
16-foot-high  steel  flashboards  for  88  feet 
long;  and  16-foot-high  wooden 
flashboards  for  88  feet  long;  (b)  an 
Ambursen  gate  structure,  located  on  the 
west  end  of  the  spillway  section,  having 
one  steel  Broome-type  gate,  16  feet  high 
by  28  feet  wide,  with  a  sill  elevation  of 
437.33  feet  (USGS),  and  (c)  a  sluiceway 
structure,  located  on  the  east  end  of  the 
spillway  section,  having  three  5-foot  by 
5-foot  sluice  gates,  with  a  sill  elevation 
of  379.8  feet  (USGS);  (2)  an  intergral 
powerhouse,  located  on  the  east  end  of 
the  spillway  section,  measuring  about 
96  feet  long  by  31  feet  wide  by  37  feet 
high,  equipped  with  three  2.800 
kilowatt  (kW)  generating  units 
producing  (a)  a  total  capacity  of  8.400 
kW.  (b)  a  range  of  hydraulic  capacity  of 
140  to  1.539  cubic  feet  per  second  (cfs), 
and  (c)  an  operating  head  of  80  feet;  (3) 
an  impoundment  having  (a)  a  surface 
area  of  600  acres;  (b)  a  gross  storage 
capacity  of  10,000  acre-feet  (AF);  (c)  a 
useable  storage  capacity  of  1,200  AF; 
and  (d)  a  normal  headwater  elevation  of 
453.53  feet  (USGS);  (4)  a  262-foot-long. 
2.4  kilovolt,  3-phase  overhead 
transmission  line;  and  (5)  appurtenant 
facilities. 
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The  applicant  is  not  proposing  any 
new  development.  However,  it  is 
proposing  to  modify  the  peaking 
operating  between  May  15th  to  August 
31st  and  to  implement  new  ramping  rate 
schedules.  The  applicant  estimates  the 
average  annual  generation  for  this 
project  would  be  44.228  gigawatthours. 
The  dam  and  existing  project  facilities 
are  owned  by  the  applicant.  Project 
power  would  be  utilized  by  the 
applicant  for  sale  to  its  customers. 

Notice  of  Intention  to  Prepare  an 
Environmental  Impact  Statement 

The  Commission  staff  has  determined 
that  licensing  the  existing  project  could 
potentially  effect  a  regionally  important 
Class  II  and  III  Whitewater  boating  area 
known  as  the  Bristol  Section  of  the 
Pemigewasset  River,  as  well  as 
important  regional  salmon  restoration 
and  fishery  resources.  These  affects 
would  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (OS)  for  Ayers  Island 
Project  in  accordance  with  the  National 
Environmental  Policy  Act. 

The  staffs  EIS  will  consider  both  site 
specific  and  cumulative  environmental 
impacts  of  the  proposed  project  and 
reasonable  alternatives,  and  will  include 
an  economic,  financial  and  engineering 
analysis. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  the  Commission 
staff  and  considered  in  a  final  EIS. 

Proiect  Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  project  site  visit  of  the 
Ayers  Island  Project.  The  site  meeting 
will  be  held  starting  at  8  a.m.  on 
Tuesday,  December  14, 1993  at  the 
project  location  in  Bristol,  New 
Hampshire.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend.  All  participants  are 
responsible  for  their  own  transportation 
to  and  from  the  project  site.  For  more 
details,  interested  parties  should  contact 
James  Keams,  NE  Utilities  Company,  at 
(203)  665-5936,  prior  to  the  site  visit 
date. 

Scoping  Meetings 

The  Commission  staff  will  conduct 
one  evening  scoping  meeting  and  one 
morning  scoping  meeting.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  staff 
in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EIS. 


To  help  focus  discussions,  a 
preliminary  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  scoping  meetings  will  be 
distributed  by  mail  to  persons  and 
entities  on  the  FERC  mailing  list.  Copies 
of  the  preliminary  scoping  document 
will  also  be  made  available  at  the 
meetings. 

The  evening  meeting  will  be  held  on 
Tuesday,  December  14, 1993.  from  7 
p.m.  to  10  p.m.  (or  later)  at  the 
Newfound  Regional  High  School, 
Newfound  Road,  Bristol,  New 
Hampshire. 

The  morning  meeting  will  be  held  on 
Wednesday,  Etecember  15, 1993,  from  9 
a.m.  to  12  p.m.  at  the  New  Hampshire 
Legislative  Office  Building,  33  North 
State  Street,  room  103,  Concord,  New 
Hampshire. 

Objectives 

At  the  scoping  meetings,  the 
Commission  staff  will:  (1)  Summarize 
the  environmental  issues  tentatively 
identified  for  analysis  in  the  planned 
EIS;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quaUfied  data,  on  the 
resources  at  issue,  and  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EIS. 

Meeting  Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and,  thereby,  will  become 
a  part  of  the  formal  record  of  the 
Commission  proceeding  on  the  Ayers 
Island  Project.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  identify  themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  public 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

Persons  choosing  not  to  speak  but        « 
wishing  to  express  an  opinion,  as  well 
as  speakers  imable  to  summarize  their 
positions  within  their  allotted  time,  may 
submit  written  statements  for  inclusion 
in  the  public  record. 

Written  scoping  comments  may  also 
be  filed  with  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 


DC  20426,  until  December  31, 1993.  All 
fiUngs  should  contain  an  original  and  8 
copies.  Failure  to  file  an  original  and  8 
copies  may  result  in  appropriate  staff 
not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page:  Scoping  Comments,  Ayers  Island 
Project,  FERC  No.  2456-009,  New 
Hampshire. 

All  those  attending  the  meeting  are 
urged  to  refrain  from  making  any 
communications  concerning  the  merits 
of  the  application  to  any  member  of  the 
Commission  staff  outside  of  the 
established  process  for  developing  the 
record  as  stated  into  the  record  of  the 
proceeding. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedures,  requiring 
parties  or  interceders  (as  denned  in  18 
CFR  385.2010)  to  file  documents  on 
each  person  whose  name  is  on  the 
official  service  list  for  this  proceeding. 
See  18  CFR  4.34(b). 

For  further  information,  please 
contact  Ed  Lee  at  (202)  219-2809. 
Linvvood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  93-27763  Filed  .11-10-93;  8:45  ami 
BH.L1MG  CODE  e717-01-M 

[Docket  No.  CP94-44-000. 6t  ai.] 

ANR  Pipeline  Company,  et  a!.;  Natural 
Gas  Certricate  Filings 

November  4. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

(Docket  No.  CP94-44-0001 

Take  notice  that  on  October  27. 1993, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP94-^4-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  an  emergency 
exchange  service  between  ANR  and 
Consumers  Power  Company  (CPC), 
which  was  authorized  in  Docket  No. 
CP84-94-000,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
'  Commission  and  open  to  public 
inspection. 

ANR  proposes  to  abandon  its 
exchange  of  natural  gas  with  CPC  in 
Allegan  County.  Michigan,  carried  out 
under  an  agreement  dated  November  15, 
1983,  on  file  with  the  Commission  as 
ANR's  Rate  Schedule  X-145.  It  is  stated 
that  ANR  and  CPC  have  agreed  that 
neither  party  requires  the  exchange,  and 
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that  CPC  has  confirmed  this  in  a  letter 
dated  March  20. 1990.  It  is  aaaerted  that 
no  facilities  are  propoeed  for 
abandonment. 

Comment  date:  November  26, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  ANK  Pipeline  Company  and 
Transcootijiental  Gas  Pipe  Line 
Corporatioa 

(Docket  No.  CP94-47-000I 

Take  notice  that  on  October  28. 1993. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243  and  Transcontinental  Gas  Pipe 
Line  Corporation  (TCPL).  P.O.  Box 
1396.  Houston,  Texas  77251,  filed  in 
Docket  No.  CP94-47-000.  a  joint 
application  pursuant  to  section  7(b)  of 
the  Natxiral  Gas  Act  for  permission  and 
approval  to  abandon  a  natural  gas 
exchange  service  between  ANR  and 
TGPL,  all  as  more  fully  set  forth  in  the 
joint  application  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

It  is  stated  that  in  an  order  issued  Jiue 
21. 1963,  in  Docket  No.  CP63-279,  the 
Commission  authorized  the  emergency 
exchange  of  gas  between  American 
Louisiana  Pipe  Line  Company 
(American  Louisiana]  and  TCPL 
pursuant  to  a  Letter  Agreement  dated 
February  20, 1963.  American  Louisiana 
was  merged  into  Michigan  Wisconsin 
Pipe  Line  Company,  which  later  became 
ANR.  The  service  between  ANR  and 
TGPL  is  designated  as  Rate  Schedule  X- 
4  under  Original  Volume  No.  2  of  ANR's 
FERC  Gas  Tariff  and  Rate  Schedule  X- 
19  under  Original  Volume  No.  2  of 
TGPL's  FERC  Gas  Tariff,  it  is  stated. 

The  Letter  Agreement  provides  that  it 
will  remain  in  effect  until  terminated  by 
either  party,  upon  thirty  days'  written 
notice  to  the  other.  In  a  letter  dated  July 
27, 1993,  ANR  noUfied  TGPL  of  the 
termination  of  the  Agreement  effective 
September  1, 1993.  Accordingly.  ANR 
and  TGPL  request  permission  to 
abandon  Rate  Schedules  X-4  and  X-19. 
The  applicants  state  that  no  faciUties  are 
proposed  to  be  abandoned  herein. 

Comment  date:  November  26. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Ouachita  River  Gas  Storage 
Company,  LJLC  « 

(Docket  No.  CP94-3B-000I 

Take  notice  that  on  October  21, 1993, 
Ouachita  River  Gas  Storage  Company, 
L.LC.  (Ouachita  River),  9801 
Westheimer,  Suite  310,  Houston,  Texas 
77042,  filed  in  E)ocket  No.  CP94-38-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  an  application  for  a  certificate 


of  public  convenience  and  necessity 
authorizing  Ouachita  River  to  construct 
and  operate  a  storage  field  and  related 
hub  Csdlitiea,  and  blanket  authority  to 
render  storage  and  hub  services,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Ouachita  River  proposes  to  construct 
and  operate  a  gas  storage  field;  to  drill 
11  iniection/writhdrawal  wells  and  two 
observation  wells:  foiu-  miles  of  field 
gathering  lines:  a  12.500  horsepower 
compressor  station  at  the  storage  field; 
24  miles  of  24-inch  pipeline,  a  6.260 
horsepower  compressor  station  at  the 
header  station;  and  nine  miles  of  header 
pipeline  and  meter  stations  to  connect 
the  storage  fadUty  to  nine  interstate  and 
intrastate  pipelines  near  Monroe, 
Louisiana.  Ouachita  River  states  that  it 
would  use  the  depleted  South 
Downsville  natural  gas  field  located  in 
Union  and  Lincoln  Parishes,  Louisiana 
to  develop  the  proposed  South 
Downsville  Storage  Facility. 

Ouachita  River  states  that  the  South 
Downsville  Storage  Facility  would  have 
27  Bcf  of  working  gas  capacity  with  an 
estimated  peak  ivithdrawal  capacity  of 
550  MMcf  per  day  and  an  estimated 
peak  injection  capacity  of  250  MMcf  per 
day.  Ouachita  River  also  states  that  the 
proposed  hub  facilities  would  have 
sufficient  capacity  to  accommodate  250 
MMcf  per  day  of  gas  receipts  for 
deUvery  to  the  storage  focility  for 
injection  on  a  firm  basis  and 
accommodate  550  MMcf  per  day  of 
deliveries  from  the  storage  field  on  a 
firm  basis.  Ouachita  River  states  that 
interruptible  capacity  through  the  hub 
would  be  substantially  greater  than  the 
firm  capacity. 

Ouaciiita  River  requests  blanket 
authorization  to  offier  flexible  storage 
and  hub  services  in  connection  widi  the 
South  Downsville  Storage  Facility  under 
three  rate  schedules — Firm  Storage 
Service  under  Rate  Schedule  FSS, 
Interruptible  Storage  Service  under  Rate 
Schedule  ISS  and  Interruptible  Hub 
Service  imder  Rate  Schedule  IHS. 
Ouachita  River  states  that  it  would  not 
offer  firm  hub  service  at  this  time. 
Ouachita  River  further  states  that  it 
would  hold  an  open  season  during 
which  time  all  requests  for  service 
would  be  treated  as  if  received  at  the 
same  time.  Ouachita  River  states  that 
requests  for  service  received  after  the 
open  season  would  be  treated  on  a  first- 
come  first-served  basis. 

Ouachita  River  proposes  to  charge 
market-based  rates  for  its  storage  and 
hub  services.  Oiiachita  River  states  that 
it  has  no  market  power.  Ouachita  River 
requests  that  the  Commission  approve 


the  proposed  market-based  rates  as 
initial  rates  under  the  Natural  Gas  Act 

Comment  date:  November  26, 1993,  in 
accordance  vrith  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Cohunbie  Gulf  TraiMaiiesioa 
Compeoy  and  Natoral  Gaa  Pipaliaa 
Cofl^Muay  of  Anarka 

(Docket  No.  CP94-S3-000) 

Take  notice  that  on  November  1. 
1993.  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  P.O.  Box 
1273,  Charleston,  West  Virginia  2S32S 
and  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP94-53-O00,  a  joint  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  an  exchange  service  between 
Columbia  Gulf  and  Natural  under 
Columbia  Gulfs  Rate  Schedule  X-4S 
and  Natural's  Rate  Schedule  X-92,  all  as 
more  fully  set  forth  in  the  joint 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  Gulf  and  Natural  state  that 

gursuant  to  a  gas  exchange  agreement 
Btween  Columbia  Gulf  and  Natural 
dated  September  12, 1977  (Aoeement), 
which  became  Columbia  Gulfs  Rate 
Schedule  X-45  and  Natural's  Rate 
Schedule  X-92  authorized  in  Docket 
No.  CP77-643,  as  amended,  Columbia 
Gulf  made  available  to  Natural  for 
exchange  up  to  750  Mcf  of  natural  gas 
per  day  which  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas)  purchased  from  the  Gamble-Daniel 
Cameron  Meedows  Land  Company  No. 
16  Well  located  in  Cameron  Parish, 
Louisiana  and  Natural  delivered 
thermally  equivalent  volumes  of  natural 
gas  to  Coltmibia  Gulf  at  the  tailgate  of 
Amoco  Production  Company's  South 
Thormwell  Processing  Plant  located  in 
Cameron  Parish,  Louisiana  and  at  the 
Texaco  Henry  Plant  located  in 
Vermilion  Pwish,  Louisiana  for 
subsequent  delivery  by  Columbia  Gulf 
to  Columbia  Gas. 

Therefore,  Natural  and  Columbia  Gulf 
requested  authority  in  the  present  joint 
application  to  abandon  their  exchange 
service  performed  under  the  Agreement, 
as  amended,  and  Natural's  Rate 
Schedule  X-92  and  Columbia  Gulfs 
Rate  Schedule  X-45  authorized  in 
Docket  No.  CP77-643.  as  amended. 

Comment  date:  November  26, 1993,  in 
accordance  with  Standard  Paragraph  F 
At  the  end  of  this  notice. 

5.  Arkla  Energy  Reaourcas  Compaiij 

(Docket  No.  CP94-54-0001 

Take  notice  that  on  November  1, 
1993,  Arkla  Energy  Resources  Company 
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(AER).  P.O.  Box  21734.  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-54-000.  a  request  pursuant  to 
$§  157.205, 157.211  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
certain  facilities  in  Arkansas  under  the 
blanket  certificate  issued  in  Docket  Nos. 
CP82-384-O00  and  CP82-384-001 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

AER  states  that  it  proposes  to  convert 
an  existing  domestic  tap  to  a  town 
border  delivery  point  to  be  used  to 
deliver  gas  to  Arkansas  Louisiana  Gas 
Company's  (ALG)  Hot  Springs 
Distribution  rural  extension  to  serve 
customers  in  Garland  County.  Arkansas. 
The  volume  of  gas  that  will  be  delivered 
through  this  tap  is  approximately  1,000 
Mcf  annually  and  11  Mcf  on  a  peak  day. 
The  facilities  will  be  constructed  at  an 
estimated  cost  of  $5,709,00,  and  ALG 
will  reimburse  AER  for  all  construction 
costs. 

Comment  date:  December  20, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 


the  matter  finds  that  permission  and 
approval  for  the  propmed  abandonment 
are  required  by  tne  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  bearing  is  remiired,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  (he  procedure  herein  provided 
for,  unless  otherwise  advised,  it  %vill  be 
imnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Proosdural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  v^thdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lok  D.  CadwU, 

Secretary. 

IFR  Doc  93-27751  Filed  11-10-93;  8:45  am) 

nuMQ  cooe  cnr-oi-r 

[Doclwt  No.  RP94-45-000I 

National  Fud  Gas  Supply  Corp.; 
ProppMd  Changes  In  FERC  Gas  Tariff 

November  5, 1993. 

Take  notice  that  on  October  29, 1993, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  in 
accordance  with  the  Commission's 
Letter  Order  issued  October  19, 1993, 
Original  Sheet  Nos.  237A  and  237B 
which  provide  for  refunds  and  direct 
bills  associated  with  its  Account  Nos. 
191  and  186  Balances,  prior  to  August 
1. 1993. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
National's  jiuisdictional  customers  and 
the  Regulatory  Commission's  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 


385.214  and  385.211  of  the 
Commission's  Rules  and  Regidations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  15. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  f>er8on  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  WaHon,  |r.. 

Acting  Secretary. 

[PR  Doc.  93-27750  Piled  11-10-93;  8:45  am] 
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[OocM  No.  RP94-27-001] 

TrsnscontJnsntal  Gas  Pips  Uns  Corp.; 
Tariff  Rling 

November  5. 1993. 

Take  notice  that  on  November  1, 
1993.  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL).  tendered  for  filing 
as  piart  of  its  FERC  Gas  Tariff,  Substitute 
Second  Revised  Sheet  .Mo.  40A  to  Third 
Revised  Volume  No.  1,  with  a  proposed 
effective  date  of  November  1, 1993. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  TGPL's 
Account  No.  858  Transportation  By 
Others  (TBO)  filing  of  October  20. 1993, 
in  Docket  No.  RP94-27-000  in  order  to 
delete  footnote  #1  set  forth  on  Second 
Revised  Sheet  No.  40A.  TGPL  states  that 
although  the  rates  set  forth  on  Sheet  No. 
40A  are  correct,  footnote  #1  inconectly 
states  that  referenced  reservation  rate 
surcharge  includes  the  TBO  unit. 
Therefore,  it  is  appropriate  to  delete 
footnote  #1. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers, 
state  commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  November  15, 1993. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Walaoii.  Jr., 

Acting  Secretary. 

IFR  Doc.  93-27749  Filed  11-10-93;  8:45  ami 

BiujNO  coot  (nr-oi-M 


[Dockat  No*.  RP94-1-000.  RP94-1-001,  and 
RP9^161-000] 

Columbia  Qas  Transmission  Coip.; 
Technical  Conference 

November  5. 1993. 

In  the  Commission's  order  i.ssued  on 
October  29, 1993,  the  Commission 
ordered  that  a  technical  conference  be 
convened  to  resolve  issues  raised  by  the 
Tilings.  The  conference  to  address  the 
issues  has  been  scheduled  for  December 
14. 1993.  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street,  NE.,  Washington,  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  93-27747  Filed  11-10-93;  8:45  ami 
BILLMC  COM  (717-01-11 


[Docket  Na  RP93-187-004] 
Equitrans,  Inc.;  Compliance  Filing 

November  5, 1993. 

Take  notice  that  on  November  1, 
1993,  Equitrans,  Inc.  (Equitrans) 
tendered  for  filing  the  following 
proposed  tariff  sheets  in  compliance 
with  the  Commission's  September  30, 
1993.  "Order  Accepting  and  Suspending 
Tariff  Sheets  Subject  to  Refund  and 
Conditions.  Rejecting  Other  Tariff 
Sheets.  Consolidating  Proceedings  and 
Establishing  Hearing": 

Substitute  Second  Revised  Sheet  No.  5 
Substitute  Second  Revised  Sheet  No.  6 
Substitute  First  Revised  Sheet  No.  7 
Substitute  Second  Revised  Sheet  No.  8 
Substitute  First  Revised  Sheet  No.  40 
Substitute  First  Revised  Sheet  No.  45 
Substitute  First  Revised  Sheet  No.  51 

Equitrans  proposes  an  effective  date 
for  these  tariff  sheets  of  March  1 ,  1993. 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  (1)  revise  rates  to  reflect 
the  elimination  of  certain  proposed 
stranded  costs  relati.ng  to  gathering, 
products  extraction,  and  the  plugging  of 
unproductive  wells,  as  required  by  the 
Commission's  September  30. 1993 
order,  and  (2)  to  eliminate  tarifT 
language  providing  for  the  ratcheting  of 
storage  withdrawals  on  Equitrans' 
peaking  storage  service.  Equitrans  states 
that  it  is  including  workpapers  with  this 
filing  fully  supporting  its  proposed  rate 
adjustments. 


Equitrans  states  that  copies  of  this 
filing  were  served  on  all  of  Equitrans' 
customers,  interested  state  commissions 
and  parties  to  this  prtx:eeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
15. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  nx)m. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  93-27748  Filed  11-10-93;  8:45  ami 
8IUJN0  COM  •n7-41-« 


U.S.  Department  of  Energy 

Office  Of  Hearings  and  Appeals 

Determination  of  Excess  Petroleum 
Violation  Escrow  Funds  for  Fiscal  Year 
1994 

AGENCY:  Office  of  Hearings  and  Appeals, 

DOE. 

ACTION:  Notice  of  determination  of 

excess  monies  pursuant  to  the 

Petroleum  Overcharge  Distribution  and 

Restitution  Act  of  1986. 

SUMMARY:  The  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
requires  the  Secretary  of  Energy  to 
determine  annually  the  amount  of  oil 
overcharge  funds  held  in  escrow  that  is 
in  excess  of  the  amount  needed  to  make 
restitution  to  injured  parties.  Notice  is 
hereby  given  that  $17,531,775  of  the 
amounts  currently  in  escrow  is 
determined  to  be  excess  funds  for  fiscal 
year  1994.  Pursuant  to  the  statutory 
directive,  these  funds  will  be  made 
available  to  state  governments  for  use  in 
specified  energy  conservation  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann.  Deputy  Director; 
Roger  Klurfeld.  Assistant  Director. 
Office  of  Hearings  and  Appeals.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-2094 
(Mann);  (202)  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  The 
Petroleiun  Overcharge  Distribution  and 
Restitution  Act  of  1986  (hereinafter 
PODRA).  contained  in  title  III  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986.  Public  Law  99-509.  establishes 


certain  procedures  for  the  disbursement 
of  funds  collected  by  the  Department  of 
Energy  (hereinafter  DOE)  pursuant  to 
the  Emergency  Petroleum  Allocation 
Act  of  1973  (hereinafter  EPAA)  or  the 
Economic  Stabilization  Act  of  1970 
(hereinafter  ESA).  These  funds, 
commonly  referred  to  as  oil  overcharge 
funds,  are  monies  obtained  through 
enforcement  actions  instituted  to 
remedy  actual  or  alleged  violations  of 
those  Acts. 

PODRA  requires  the  DOE.  through  the 
Office  of  Hearings  and  Appeals 
(hereinafter  OIIA),  to  conduct 
proceedings  under  10  CFR  part  205. 
subpart  V,  to  accept  claims  for 
restitution  from  the  public  and  to  refund 
oil  overcharge  monies  to  persons 
injured  by  violations  of  the  EPAA  or  the 
ESA.  In  addition.  PODRA  requires  the 
Secretary  of  Energy  to  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  for 
restitution  to  injured  parties  in  these 
refund  proceedings  and  to  make  this 
excess  available  to  state  governments  for 
use  in  four  energy  conservation 
programs.  This  determination  must  be 
published  in  the  Federal  Register 
within  45  days  after  the  beginning  of 
each  fiscal  year.  The  Secretary  has 
delegated  this  responsibility  to  the  OHA 
Director. 

Notice  is  hereby  given  that  based  on 
the  best  currently  available  information. 
$17,531,775  is  in  excess  of  the  amount 
that  is  needed  to  make  restitution  to 
injured  parties. 

To  arrive  at  that  figure,  the  OHA  has 
reviewed  all  accounts  in  which  monies 
covered  by  PODRA  are  deposited. 
PODRA  generally  covers  all  funds  now 
in  DOE  escrow  which  are  derived  from 
alleged  violations  of  the  EPAA  or  the 
ESA.  with  certain  exclusions.  Excluded 
are  funds  which  (1)  Have  been 
identified  for  indirect  restitution  in 
orders  issued  prior  to  enactment  of 
PODRA:  (2)  have  been  identified  for 
direct  restitution  in  a  judicial  or 
administrative  order;  or  (3)  are 
attributable  to  alleged  violations  of 
regulations  governing  the  pricing  of 
crude  oil  and  subject  to  the  settlement 
agreement  in  In  re  The  Department  of 
Energy  Stripper  Well  Exemption 
Utigation,  M.D.L  No.  378  (D.  Kan..  July 
7. 1986).  As  of  September  30, 1993.  the 
total  in  escrow  subject  to  the  PODRA 
procedures  was  $185,727,448. 

The  OHA  has  employed  the  following 
methodology  to  determine  the  amount 
of  excess  funds.  We  took  special 
account  of  the  provision  of  PODRA 
which  directs  that  "primary 
consideration  (be  given]  to  assuring  that 
at  all  times  sufficient  funds  (including 
a  reasonable  reserve)  are  set  aside  for 
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making  (direct)  restitution."  Thus,  in 
proceedings  in  which  refund  claims  are 
pending,  we  have  on  a  claim-by-claim 
basis  examined  pending  claims  and 
established  reserves  sufficient  to  pay  the 
entire  amount  of  these  claims.  The 
reserves  also  include  all  refunds  ordered 
by  the  OHA  since  the  end  of  the  last 
f^al  year  on  September  30. 1993,  but 
not  yet  paid.  For  proceedings  in  which 
all  claims  have  been  considered  or  in 
which  no  claims  have  been  filed,  and 
the  deadline  for  filing  claims  has 
passed,  all  funds  remaining  are  excess. 
Small  amounts  of  interest  accrued,  until 
transfer,  on  funds  in  accounts  that  were 
closed  (with  a  zero  balance)  in  the  fiscal 
year  1993  PODRA  determination  (57  FR 
53499  (1992))  are  included  as  part  of  the 


"excess"  for  fiscal  year  1994.  Finally,  a 
relatively  small  amount  of  oil 
overcharge  funds  is  currently  subject  to 
the  c(Mitn>l  of  the  Department's 
Economic  Regulatory  Administration, 
which  finds  in  its  accompanying 
determination,  as  it  has  found  in  the 
past,  that  none  of  those  funds  are 
currently  excess.  No  "other 
commitments"  are  reflected  in  the 
reserves. 

As  indicated  above,  the  total  escrow 
account  equity  subject  to  PODRA  is 
$185,727,448.  The  total  amount  needed 
as  reserves  for  direct  restitution  in  those 
cases  is  $168,195,673.  When  this  figure 
is  subtracted  from  the  former,  the 
remainder— $17,531.775— is  the  amount 
in  fiscal  year  1994  that  is  "in  excess"  of 
the  amount  that  will  be  needed  to  make 


restitution  to  injured  persons.  Appendix 
A  sets  forth  for  each  refund  case  within 
the  OHA's  jurisdiction  the  total  amount 
eligible  for  distribution  under  PODRA 
and  the  "excess"  amount.  Appendix  B 
reflects  information  supplied  by  the 
Economic  Regulatory  Administration 
regarding  cases  subject  to  PODRA  under 
its  jurisdiction. 

Accordingly,  $17,531,775  will  be 
transferred  to  a  separate  account  within 
the  United  States  Treasury  and  made 
available  to  the  States  for  use  in  the  four 
designated  energy  conservation 
programs  in  the  manner  prescribed  by 
PODRA. 

Dated:  Kovemher  S.  1993. 
George  B.  Bmnay, 
Director,  Office  of  Hearings  and  Appeals. 


Appendix  A.— Funds  Available  Under  PODRA  in  Fiscal  Year  1994 


Name  of  case 


Murphy  Oil  Corpofation 

Enron  Corporation 

Beacon  Oil  Co 

Imian  Wells  Oil  Company  „ 

Good  Hope  Refinenes  Inc 

AOC  Acquisition  Corporation  .„_ 
AManlic  Richfield  Co.  (ARCO)  .... 

Empire  Gas  CorporatKXi  _ 

MetropoJitan  Petroleum  Co,  Inc  . 

MobH  OH  Corporatoo  

Exxon  Corporation 

Edgingion  Oil  Company 

Agway,  Inc _ 

Quintana  Energy  Corp.  et  al 

Aminoi  U.S.A..  Inc  

Crescent  Oil  Company 

Sauvage  Gas  Sen^ioe  Co,  Inc  .... 
Quantum  Chemical  Corporation . 

Startcs  SheH  Senrtce  ..„ 

Fuel  Oil  Supply  &  Termir^ng  ... 

United  Hefintng  Company 

Thomas  P.  Reidy,  Inc 

John  R.  Adams „ 

South  Hampton  Refining 

Meadows  Realty  Corrpany  

Product  Trackir)g — PODRA 

Diamond  Industries,  Ire  

Gull  Oil  Corporation  

True  Oil  Company  ._ 

Fletcher  Oil  &  Refining  Cornp  .... 

Pester  Marketing  Company 

Paul  Invests  &  A.B.  Holding  Co  . 
Northeast  Petrol  Industry  Corp  .. 
Crown  Central  Petroleum  Corp  .. 

Ekas  Oil  Company 

West  Coast  Oil  Company 

Wallace  &  Wallace  

A-1  Exxon 

Aiameda  Chevron  .._ 

Alameda  Chevron _ 

Anchor  Gasoline  Corporation 

Aplos  Shell  

Automatic  Comfort  Coip 

Beacon  Bay  Enterprises,  Inc  _: 

Bed  Fuels  Inc 

Ben's  Exxon  Service 

Berryesse  Chevron 

BM  Wrens  SheH 


Case  No. 


KEF-0095 

HEF-0116 

HEF-0203 

KEF-0103 

HEF-0211 

LEF-0003 

HEF-0591 

KEF-0048 

LEF-0032 

HEF-0508 

KEF-0087 

KEF-0003 

KEF-0102 

KEF-0131 

HEF-0007 

LEF-0044 

KEF-0024 

LEF-001 1 

LEF-0034 

LEF-0037 

KEF-0132 

KEF-0137 

LEF-0020 

HEF-0222 

KEF-0133 

N/A 

KEF-0130 

DFF-O001 

HEF-0557 

LEF-O010 

KEF-0134 

LEF-0006 

HEF-osao 

KEF-0044 

KEF-0022 

KEF-0142 

HEF-0190 

HEF-0609 

LEF-0093 

LEF-0093 

KEF-0120 

LEF-0092 

LEF-0005 

LEF-0074 

LEF-0061 

HEF-0512 

LEF-0095 

LEF-0096 


Consent  order  fto. 


RMUH01983Z 
730V00221Z 

9iosooooaz 

710V020Q22 

150S00154Z 

RCKH016A12 

RARH00001Z 

720T00521Z 

412H00171Z 

RMOA00001Z 

REXL00201Z 

930S00173Z 

RTYA00001Z 

650X0C356Z 

740V01259Y 

930H00094Z 

710HCI6008Z 

720V01245Z 

999K90065Z 

650X00284Z 

340S00445Z 

7204060152 

660H000e0Z 

6E0S00002Z 

910S00001Z 

999OOE005W 

320H0CO97Z 

NOOR00007Y 

733V02019Z 

960SOC100Z 

73OS01236Z 

400H00231Z 

6C0X00241Z 

RCWAOOOOOZ 

412H0G1052 

961S00Q28Z 

240H0039gZ 

999K90080T 

999K90081T 

900206251T 

740801 247Z 

999K90083T 

110H00519A 

999K90120T 

570H00195T 

999K90085T 

999Kd0086T 

999K90087T 


Equity  as  of  Septem- 
t>er30,  1993 


$3,774,959.06 

34.889.426.87 

3,121.076.20 

1.640.940.60 

6.956.468.49 

9.877.981.14 

19.878,754.55 

1.471.872.96 

496.482.18 

353.382.12 

286,333.56 

256,652.23 

494,360.64 

1,178.914.31 

188.446.82 

188.517.77 

54,430.18 

105,675.71 

26.898.81 

23.388.35 

14,297.50 

6.751.74 

6,026.88 

5,796.65 

4,221.61 

1.690.41 

1,649.66 

1.478.46 

1.228.65 

798.91 

407.37 

315.30 

217.06 

182.12 

166.69 

73.49 

11.71 

3,006.84 

1.469.97 

805.95 

4.535,686.46 

4,599.01 

11,423.62 

100,931.31 

34,051.83 

3.063.43 

2,940.06 

4,376.45 


Excess  funds 

avaOabie  under 

PODRA 


$3,750,847 

3,000.000 

2.000,000 

1.640,941 

1,573357 

M19.167 

1.000.000 

1.000,000 

361,263 

353,382 

^0.000 

256,652 

200,000 

200,000 

188,447 

150.000 

32,118 

30,000 

26,899 

23,388 

14,298 

6.752 

6,027 

5,797 

4,222 

1,690 

1,650 

1,478 

1.229 

799 

407 

315 

217 

182 

167 

73 

11 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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Appendix  A.— Funds  Available  Under  PODRA  in  Fiscal  Year  1994— Continued 


Name  of  case 


Bob  Hutchinson,  Inc 

Bob's  Broadway  

Buchanan  Shell  Inc 

CJ  King  Chevron 

Capitol  66  OtI  Company 

Clean/iew  Gutf 

Crude  Oil  Purchasing  Inc 

Cumberland  Farms  Dairy  Inc , 

Cutting  SheB  Service „ , 

Doma  Corp/Don  Martin „., 

E-Z  Service  Inc 

Eason  Oil  Company  

Ed  Guiarte  Chevron  

Ed's  Exxon  

Elwood  Chevron  Service 

Este  Oil  Company 

G&G  Oil  Company  

General  Petroleum 

Getty  Oil  Compstny „ 

GuM  CM  Corporation  

Gulf  States  Oil  &  Refining _. 

Half  Moon  Bay  Exxon  

Hughes  Burlingame  Shell „ . 

Intercoastal  Oil  Co 

Jaguar  Petroleum  Inc „ 

Jim  Campbell  Shell  

Joe  Berube  Services „. 

Kickapoo  Oil  „ 

Lamptorvlove  Inc 

MacMillan  Oil  Com^ny.  Inc 

Marathon  Petroleum  Co 

Maxwell  Oil  Co  

McDowell  Exxon ...„..„_„ 

Miltxae  Shell „„ 

Miles  Union  Service  

NC  Ginther  Company 

Oasis  Petroieum  Corp 

Permian  Corporation  „... 

Petaluma  Standard  Service  

Pete  Alijian  Chevron 

Reco  Petroleum  Inc 

Redhin  Mobil  and  Towing 

Regalia's  Chevron  Sendee 

Reinauer  Petroleum  Company,  Inc 

Ron's  Shell  

Saridusky's  Union  Service  

Shaw  &  99  Chevron 

Shell  Oil  Company  ....„ 

Skinney's  Inc .^ 

Skycrest  Shell 

SOS  Monarch  Oil  Corp 

Starr  Union  Service 

Strasburger  Enterprises.  Inc  

Sunset  Blvd  Car  Wash 

Telum,  Inc 

Tenth  Street  Chevron 

Tesoro  Petroleum  Corp 

Texaco  Inc , 

Tom's  Coffee  Tree  Chevron 

Vermont  Morgan  Corp 

Wallace  Arco  Service  ..„ , 

Wairs  Shell 

Weber's  Chevron  Service  

Western  Asphalt  Service  Corp 

Whitaker  OH  Company 

Witco  Chemical  Corp 


Case  No. 


Totals 


LEF-0080 

LEF-0075 

LEF-0081. 

LEF-0109 

LEF-0067 

LEF-0076 

LEF-0058 

LEF-0068 

LEF-0097 

LEF-0049 

LEF-0077 

LEF-0040 

LEF-0098 

LEF-0078 

LEF-0085 

LEF-0062 

LEF-0063 

LEF-0064 

HEF-0209 

HEF-0590 

LEF-0073 

LEF-0087 

LEF-0110 

LEF-0057 

LEF-0059 

LEF-0082 

LEF-0099 

LEF-0069 

LEF-0070 

LEF-0046 

KEF-0021 

HEF-0125 

LEF-0100 

LEF-0079 

LEF-0083 

LEF-0060 

LEF-0007 

LEF-0035 

LEF-0101 

LEF-0089 

LEF-0065 

LEF-0088 

LEF-0102 

KEF-0110 

LEF-0084 

LEF-0111 

LEF-0090 

KEF-0093 

LEF-0071 

LEF-0112 

LEF-0066 

LEF-0103 

LEF-0014 

LEF-0091 

LEF-0114 

LEF-0104 

KEF-0128 

KEF-0119 

LEF-0105 

LEF-0072 

LEF-0106 

LEF-0107 

LEF-0108 

LEF-0047 

LEF-0052 

HEF-0227 


Consent  order  No. 


900Z02252T 

900Z40056T 

900Z10250T 

999K90089T 

422H00238T 

640Z00670T 

6AOX00269T 

120K00497T 

999K90091T 

6AOX00111Z 

400H0022OT 

740S01314Z 

999K90095T 

999K90097T 

999K90098T 

533H00163T 

550H00332T 

550H00075T 

RGEA00001Z 

RGFA00001Z 

6E0SOO057T 

999k900g9T 

999K90100T 

940X00076T 

640X00444T 

900Z03255T 

999K90101T 

570H00214T 

422T00013T 

730T00031Z 

RMNA00001Z 

OOOH00425W 

999K90104T 

900Z06293T 

900Z03258T 

710V03022T 

940X0021 7Z 

650X00246T 

999K90106T 

999K90062T 

320H00304T 

999K90109T 

999K90110T 

240H00492Z 

900Z10251T 

999K90068T 

999K90061T 

RSHA00001Z 

400H00227T 

999K90112T 

240H00498T 

999K90067T 

400HOC219Z 

999K90113T 

820H00020W 

999K90115T 

BUBBBBBBBB 

RTXE006A1Z 

999K90116T 

110H00514T 

999K90117T 

999K90118T 

999K90119T 

940X001 82Z 

410H00109Z 

240S00064Z 


Equity  as  of  Septem- 
ber 30.  1993 


275.59 

2.104.85 

565.86 

4.797.42 

15,802.92 

596.19 

93,967.40 

183,618.57 

4,826.96 

7,676.08 

369.405.25 

7.636,900.37 

6.250.10 

2,505.71 

2,755.26 

63.180.03 

49,210.91 

23.113.94 

5.352,711.87 

15,567,357.95 

501,159.57 

2,505.71 

7,300.84 

29.008.71 

64.649.51 

196.98 

8.313.17 

40,907.12 

13.013.94 

708,013.48 

8.266,712.30 

15,495.42 

7.014.56 

1.766.11 

1.213.07 

145,200.75 

1, 723,837  J23 

1.321,044.91 

3,996.44 

8.209.44 

26,533.72 

4,599.75 

8,908.42 

330,589.87 

1.160.37 

2,862.23 

6.737.55 

4.825,834.02 

16,037.03 

2,255.14 

5,914.61 

6.789.16 

531,626.03 

52.213.45 

64,144.94 

7.114.35 

5.790,809.01 

40.076,947.88 

4,510.32 

20,321.96 

2,071.76 

3.570.95 

8,018.44 

577,926.59 

330.578.18 

749,558.10 


Excess  funds 

available  under 

PODRA 


185.727.448.02 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


17.531.775 
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Appendix  B 

October  26, 1993. 

Memoranduni  for  George  B.  Bremay. 
Director.  Office  of  Hearings  and  Appeals. 

From:  )ay  P.  Tbompson.  Acting 
Administrator,  Economic  Regulatory 
Administration. 

Subject:  ERA  input  fat  the  PODRA  Section 
3003(c)  Report 

ERA  bai  r8vie%red  the  funds  held  in 
escrovf  as  of  September  30. 1993,  which  have 
not  been  petitioned  under  subpart  V.  The 
purpose  of  the  review  was  to  identify  funds 
held  in  escrow  in  excess  of  the  amounts 
required  to  effect  restitution  to  persons  or 
classes  of  persons  in  accordance  with  section 
3003(bXl)  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1988 
(PODRA).  Since  the  amount  of  funds  which 
will  be  available  and  the  extent  of  claims 
which  will  be  filed  are  not  known,  the  funds 
currently  on  deposit  in  the  escrow  accounts 
we  reviewed  are  not  excess  funds  for  the 
purposes  of  PODRA. 

[FR  Doc.  9327854  FUed  111093;  BAS  «m| 
MXMQ  COM  MM*ir 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-Fm.-4800-3] 

Usting  of  Marine  Vessel  Loading 
OpertNkms  Under  Section  112(c)  of  the 
Clean  Air  Act 

AQENCV:  Envirooinental  Protection 
Agency  (EPA), 

ACTION:  Notice  of  marine  vessel  loading 
category  listing. 


SUMMARY:  This  noUoe  adds  marine 
vessel  loading  and  unloading  operations 
to  the  list  of  categories  of  major  sources 
of  hazardous  air  pollutants  (HAP's),  as 
required  under  section  112(c)(5)  of  the 
Clean  Air  Act  (CAA). 

The  Agency  considers  the  listing  of 
categories  of  sources  imder  section 
112(c)  to  be  an  ongoing  process.  Under 
section  112(c).  the  Agency  is  (*ligated 
to  revise  the  list  if  appropriate,  in 
response  to  public  comment  or  new 
information,  from  "time  to  time,  but  no 
less  often  than  every  8  years"  and 
section  112(c)(5)  provides  that 
additional  categories  shall  be  listed 
according  to  the  same  criteria  as  those 
initially  listed.  In  the  case  of  source 
categories  and  subcategories  listed  after 
publication  of  the  initial  list,  emission 
standards  are  to  be  promulgated  with  10 
years  of  enactment  of  the  1990  Clean  Air 
Act  Amendments  or  2  years  after  listing, 
whichever  is  later. 

EFFECTIVE  DATE:  November  12, 1993. 
FOR  FURTHER  tNFORMATION  COMTACT: 
Contact  Mr.  David  Markwordt. 
Chemicals  and  Petroleum  Branch. 
Emission  Standards  Division  (MD-13), 


OfSce  of  Air  Quality  Pluming  and 
Standards,  U.S.  Eovironinental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  number  (919) 
541-0837. 

SOPPLEHENTAflY  INFORMATION: 

L  Legislative  Background  Relating  to 
the  Marine  Vessel  Loading  and 
Unloading  Source  Category 

In  the  Agency's  Initial  list  of 
categories  of  sources  tuider  section 
112(c)(1)  of  the  dean  Air  Act 
Amendments  of  1990,  the  marine  vessel 
loading  and  imloading  source  category 
was  not  listed  because  the  Agency 
intended  to  regulate  the  emissions  of 
hazardous  air  pollutants  (HAP's)  as  wrell 
as  volatile  organic  compounds  (VOC's) 
under  the  authority  of  section  183(0  of 
the  CAA  (57  FR  31566). 

Since  publication  of  the  initial  list  of 
source  categories  the  Agency  has 
decided  to  regulate  HAP  emissions  from 
major  sources  of  marine  vessel  loading 
and  unloading  facilities  under  authority 
of  section  112  of  the  CAA. 

Consistent  with  that  decision,  on  July 
22, 1993.  the  parties  to  Sierra  Ciub  v. 
Browner,  Case  No.  93-0124  (and 
consolidated  cases)  lodged  a  proposed 
consent  decree  with  the  United  States 
District  Court  for  the  District  of 
Columbia  which  provided  a  schedule 
for  the  regulation  of  marine  vessel 
'  loading  and  unloading  facilities  under 
section  112. 

In  accordance  with  section  113(g)  of 
the  CAA,  that  consent  decree  has 
undergone  public  comment,  and  the 
EPA  is  now  evaluating  those  comments 
preparatory  to  filing  a  final  consent 
decree  with  the  court 

Section  112(e)(4)  states  that, 
notwithstanding  section  307  of  the  Act, 
no  action  of  the  Administrator  listing  a 
source  category  or  subcategory  under 
subsection  (c)  shall  be  a  final  Agency 
action  subject  to  judicial  review,  except 
that  any  such  action  may  be  reviewed 
under  section  307  vrhen  the 
Administrator  issues  emission  standards 
for  such  pollutant  or  category. 
Therefore,  today's  list  is  not  a  final 
Agency  action  and  is  not  subject  to 
judicial  review. 

Prior  to  issuance  of  the  initial  source 
category  list  under  section  112(c)(1).  the 
EPA  published  a  draft  initial  list  for 
public  comment,  see  56  FR  28548  (June 
21, 1991).  Althou^  EPA  was  not 
required  to  take  public  comment  on  the 
initial  source  category  list,  it  believed  it 
was  useful  to  solicit  input  on  a  number 
of  issues  related  to  the  list.  Indeed,  in 
most  instances,  even  where  there  is  no 
statutory  requirement  to  take  comment, 
EPA  solicits  public  comment  on  actions 


it  is  contemplating.  The  EPA  has, 
however,  decided  that  it  is  uimecessary 
to  solicit  additional  public  comment  on 
its  decision  to  list  marine  vessel  loading 
and  unloading  operations.  First,  the 
primary  purpose  of  soliciting  comment 
on  the  draft  list  was  to  obtain 
information  about  particular  source 
categories,  whether  they  emitted  HAPs, 
and  y^ether  they  were  major  sources  of 
HAP  emissions.  For  marine  vessel 
loading  and  unloading  operations,  EPA 
ab^ady  has  that  information.  Second, 
the  issues  related  to  the  decision  on 
whether  to  list  marine  loading  vessel 
operations  under  section  112  were 
addressed  when  EPA  issued  the  initial 
section  112(c)  list.  See  57  FR  31576, 
31586  (July  16. 1992).  Therefore. 
interested  parties  have  already  had  the 
opportunity  to  address  that  issue.  Third, 
as  this  action  is  not  a  final  agency  action 
(see  section  112(e)(4)),  parties  who  have 
additional  interest  in  this  hsting 
decision  will  have  the  opportimity  to 
comment  on  the  appropriateness  of  the 
listing  decision  in  the  context  of  the 
rulemaking  to  issue  section  112(d) 
standards,  and  will  have  the 
opportunity  to  seek  judicial  review 
when  the  standards  for  the  source 
category  are  promulgated.  See  section 
112(e)(4).  Finally,  interested  parties 
have  also  had  the  opportimity  to 
provide  comments  on  the  listing  of  the 
marine  vessel  source  category  in  the 
context  of  providing  comments 
pursuant  to  the  section  113(g)  notice  on 
a  draft  partial  consent  decree  in  Sierra 
Club  v.  Browner,  93-0124  (D.D.C) 
described  above.  See  58  FR  41474 
(August  4, 1993). 

II.  Description  of  Source  Category 

The  category  of  major  sources  for 
marine  vessel  loading  and  unloading 
operations  includes  marine  terminals 
which  emit  chemicals  listed  under 
Section  112  from  the  direct  loading  and 
unloading  of  bulk  liquids  from  marine 
vessels  at  marine  terminals. 

This  category  does  not  include 
emissions  from  offshore  vessel-to-vessel 
bulk  liquid  transfer  operations  (Le., 
lig};tering  operations).  Lightering 
opemtions  do  not  take  place  at  onshore 
terminals.  The  Agency  may  consider 
addressing  lightering  operations  in  a 
separate  source  category. 

III.  Administrative  Requirements 

A.  Docket 

Address:  Docket  Docket  No.  A-QO- 
49,  containing  supporting  information 
used  in  developing  the  notice,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
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Agency's  Air  Docket,  room  M1500.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

B.  Executive  Order  12866  Review 

EPA  has  determined  that  this  action  is 
not  "significant"  under  the  terms  of  the 
Executive  Order  12866  and  is  therefore 
not  subject  to  0MB  review. 

C.  Paperwork  Reduction  Act 

This  action  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act,  55  U.S.C. 
3501  et  seq. 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  5  U.S.C.  605(6),  I  hereby 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  imposes  no  new 
requirements. 

Dated:  November  4. 1993. 
Carol  M.  Bro«vner. 
Administrator.  . 

IFR  Doc.  93-27710  Filed  1 1-10-93:  8:45  am] 
BiLLmo  cooe  UM-ao-m 

[ER-FRL-470S-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  25, 1993  through 
October  29, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  s^tion  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-AFS-E61068-FL  Rating 
LO,  Sopchoppy  River  Corridor,  Wild 
and  Scenic  River  Study,  National  Wild 
and  Scenic  Rivers  System.  Suitability  or 
Nonsuitability,  Walkulla  Ranger 
District,  Apalachicola  National  Forest. 
Wakulla  County,  FL. 

Summary:  EPA  expressed  no 
objections  to  the  preferred  alternative. 

ERP  No.  D-AFS-K60025-CA  Rating 
E02,  Mount  Baldy  Land  Exchange 
Project,  Implementation  and  Special- 
Use-Permit,  Angeles  National  Forest, 


San  Antonio  Canyon,  Los  Angeles  and 
San  Bernardino  Counties,  CA. 

Summary:  EPA  expressed 
environmental  objections  because  of 
potential  impacts  to  water  quality  and 
biological  resources.  The  potential  affect 
of  management  activities  to  resources  in 
San  Antonio  Canyon  and  on  the 
California  Spotted  Owl  should  be 
discussed  in  the  Tinal  EIS. 

ERP  No.  D-COE-K67020-CA  Rating 
E02,  Syar  Mining  Operation  and 
Reclamation  Plan,  Six  Sites  Selected 
along  the  Russian  River,  Construction. 
Mining-Use-Permit  and  COE  Section  . 
404  Permit.  City  of  Healsburg,  Sononma 
County,  CA. 

Summary:  EPA  expressed 
environmental  objections  due  to 
potential  direct  and  cumulative  adverse 
impacts  to  wetlands  and  waters  of  the 
U.S.,  fisheries,  riparian  habitat, 
groundwater  and  air  quality.  The  DEIS 
did  not  provide  the  necessary 
information  to  show  that  the  proposed 
project  is  the  least  environmentally 
damaging  practicable  alternative.  EPA 
requested  that  final  EIS  include 
additional  information  on  these  issues. 

Final  EISs 

ERP  No.  F-FHW-L40178-WA.  First 
Avenue  South  Bridge  Improvement, 
from  WA-509  at  South  Cloverdale 
Street  to  WA-99/East  Marginal  Way 
South  crossing  the  Duwamish  River, 
Funding,  Section  10  and  404  Permits, 
King  County,  WA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
wetland  mitigation,  storm  water  runoff 
collection  and  containment,  spill 
control  structures  for  hazardous 
materials,  spills  and  air  conformity.  EPA 
recommends  that  the  Record  of  Decision 
contain  commitments  to  complete  these 
more  detailed  information  needs. 

ERP  No.  F-SCS-K36109-00.  Kagman 
Watershed  Plan.  Flood  Prevention  and 
Watershed  Protection.  Funding  and  COE 
Section  404  Permit.  Saipan, 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Summary:  Review  of  this  final  EIS 
was  not  deemed  necessary.  No  formal 
comments  were  sent  to  the  agency. 

Dated:  November  8, 1993. 

Marshall  Cain. 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

(FR  Doc.  93-27882  Filed  11-10-93;  8:45  am] 

BILUNG  COOE  W50-60-m 


[ER-FRL-470S-4] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  November  1. 1993 
through  November  5. 1993  pursuant  to 
40  CFR  1506.9. 

EIS  No.  930387.  Draft  EIS.  HHS.  MD. 
National  Institutes  of  Health  Bethesda 
Main  Campus  Comprehensive  Master 
Plan.  Implementation.  Montgomery 
County.  MD.  Due:  December  31,  1993, 
Contact:  Thomas  Flavin  (301)  496- 
5787. 
EIS  No.  930388.  Draft  EIS.  FHW.  AZ. 
Red  Mountain  Freeway  (Loop  202) 
Transportation  Facility.  Construction 
from  Salt  River  between  the  Price 
Freeway  on  the  west  and  AZ-87  on 
the  east.  COE  Section  404  and  NPDES 
Permits.  Phoenix  Metropolitan  Area. 
Maricopa  County.  AZ.  Due:  December 
27. 1993.  Contact:  Ken  Davis  (602) 
379-3646. 
EIS  No.  930389.  Draft  EIS.  FHW.  MD, 
Canal  Parkway-Development  Study. 
Improvement  from  MD-51  to  the 
Wiley  Ford  Bridge  in  Cumberland. 
Funding,  Right-of-Way  Grant  and  COE 
Section  404  Permit,  Allegany  County. 
MD.  Due:  January  14. 1994.  Contact: 
David  Lawton  (410)  962-4010. 
EIS  No.  930390.  Final  EIS.  FRC,  NH, 
Upper  Androscoggin  River  Basin 
Hydroelectric  Projects,  Issuance  of 
New  Licenses/Relicensing  for 
Operation  of  Seven  Hydroelectric 
Projects.  Coos  County.  NH.  Due: 
December  13. 1993.  Contact:  R.  Feller 
(202) 219-2796. 
EIS  No.  930391.  Draft  EIS.  FHW.  OR. 
Port  of  the  Dalles  (Chenoweth) 
Columbia  River  Highway. 
Construction  of  New  Interchange 
North  of  Hostetler  Street  near  Second 
and  Division  Streets.  Funding  and 
COE  Section  404  Permit.  Wasco 
County.  OR.  Due:  January  6. 1994. 
Contact:  Alan  R.  Steger  (503)  399- 
5749. 
EIS  No.  930392.  Final  EIS,  BOP.  WA. 
King  County  Federal  Detention 
Center.  Site  Selection.  Operation  and 
Construction.  City  of  Seattle  or  the 
City  of  SeaTac.  King  County.  WA. 
Due:  December  13. 1993,  Contact: 
Patricia  K.  Sledge  (202)  514-6470. 
EIS  No.  930393.  Draft  EIS.  DOE.  NY. 
Tonawanda  Site.  (Formerly  Utilized 
Sites  Remedial  Action  Program) 
Remedial  Investigation  and  Feasibility 
Study  for  Residual  Radioactive 
Contamination.  Funding,  City  of 
Tonawanda,  NY,  Due;  January  11. 
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1994.  Contact:  Ron  Kirk  (315)  576- 
7477. 

EIS  No.  930394.  Draft  EIS.  USA.  ID. 
Idaho  Training  Range,  Air-to-Ground 
Aircraft  Tactical  Training  Facilities 
within  the  Idaho  Air  National  Guard 
at  Gowen  Field  and  the  Coni[)osite 
Wing  Mountain  Home  Air  Force  Base. 
ID,  Due.  December  27. 1993.  Contact: 
Butch  Peugh  (208) 384-3076. 

EIS  No.  930395,  Draft  EIS.  TVA.  KY. 
TN,  Land  between  the  Lakes  (LBL) 
Natural  Resource  Management  Flan, 
Implementation,  KY  and  TN,  Due: 
December  27, 1993.  Contact:  Dale  K. 
Fclwler  (615)  632-4223. 

Dated:  November  8. 1993. 
Marshall  Cain. 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 
|FR  Doc.  93-27883  Filed  11-10-93;  8:45  am] 

BILUNQ  COM  «SaO-6»-U 


EQUAL  EMPLOYMEffT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapiter  35),  agencies  are  required  to 
submit  prop>osed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  such  a 
submission.  The  proposed  report  form 
under  review  is  listed  below. 
DATES:  Comments  must  be  received  on 
or  before  December  27, 1993.  If  you 
anticipate  commenting  on  a  report  form 
but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  Agency  Clearance  Officer 
of  your  intent  as  early  as  possible. 
ADDRESSES:  Copies  of  the  proposed 
report  form,  the  request  for  clearance 
(Standard  Form  83),  supporting 
statement,  instructions,  transmittal 
letters,  and  other  documents  submitted 
to  OMB  for  review  may  be  obtained 
ft'om  the  Agency  Clearance  Officer. 
Comments  on  the  item  listed  should  be 
submitted  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
EEOC  Agency  Clearance  Officer: 
Margaret  P.  Ulmer.  OiBce  of 
Management,  room  2204, 1801  L  Street 
NW.,  Washington,  DC  20507;  Telephone 
(202)  663-4279. 


OMB  Reviewer:  Joseph  Lackey,  Office 
of  Information  and  Regulatory  Affairs, 
Human  Resources  and  Housing  Branch, 
Office  of  Management  and  Budget,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503;  Telephone  (202) 
395-7316. 

Type  of  Request:  Extension  (No  change) 

Title:  Local  Union  Report  EEO-3 

Form  Number:  EEOC  FORM  274 

Frequency  of  Report:  Biennial 

Type  of  Respondent:  Business/other 
institutions 

Standard  Industrial  Classification  (SIC) 
Code:  863 

Description  of  Affected  Public:  Referral 
Unions  with  100  or  more  members. 

Responses:  3,000 

Reporting  Hours:  4,500 

Federal  Cost:  $43,500 

Applicable  under  section  3504(h)  of 
Public  Law  96-511:  Not  applicable 

Number  of  Forms:  1 

Abstract-Needs/Uses:  Data  are  used  to 
investigate  charges  of  employment 
discrimination  against  local  unions 
and  apprenticeship  programs.  Data 
are  shared  with  38  State  and  102  local 
Fair  Employment  Practice 
Commission  agencies,  and  other 
Federal  agencies. 

Dated:  November  5, 1993. 

For  the  Commission. 
Kassie  A.  Billingsley. 
Acting  Management  Director,  Equal 
Employment  Opportunity  Commission. 
|FR  Doc.  93-27886  Filed  11-10-93;  8:45  am] 
BILLING  COOCU70-0»-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  3, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW..  suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503,  (202) 
395-3561. 


OMB  Number:  None. 

Title:  Section  76.503.  National 
subscriber  limits. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  25 
resp)onses;  1  hour  average  burden  per 
response;  25  hours  total  annual 
burden. 

Needs  and  Uses:  Section  613  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  requires  that  the 
Commission  adopt  regulations  within 
one  year  of  enactment  of  the  1992 
Cable  Act  to  prescribe  reasonable 
limits  on  the  number  of  cable 
subscribers  a  person  can  reach 
through  cable  systems  owned  by  such 
person  and  to  prescribe  reasonable 
limits  on  the  number  of  cable 
channels  that  can  be  occupied  by  a 
video  programmer  in  which  a  cable 
operator  has  an  ownership  interest. 
On  9/23/93.  the  Commission  adopted 
a  Second  Report  and  Order,  MM 
Docket  No.  92-264,  Implementation 
of  Sections  llandl3ofthe  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992,  Horizontal 
and  Vertical  Ownership  Limits.  This 
Second  R&O  added  §  76.503  to  require 
cable  operators  reaching  20%  or  more 
of  cable  homes  passed  n^ionwide 
must  certify  to  the  Commission  prior 
to  the  acquisition  of  an  additional 
cable  system  that  such  acquisition 
will  not  resuh  in  a  violation  of  the 
horizontal  ownership  limits.  The  data 
will  be  used  by  FCC  staff  to  ensure 
that  any  one  cable  system  cannot 
exert  undue  market  power  on  the 
diversity  of  programming  services 
available  through  cable  television.  If 
this  information  were  not  collected, 
the  FCC  would  be  unable  to  insure 
that  the  larger  multiple  system 
operators  are  in  compliance  with 
section  613  of  the  Communications 
Act  of  1934,  as  amended  by  the  Cable 
Act  of  1992. 

OMB  Number:  None. 

Title:  Section  76.504,  Limits  on  carriage 
of  vertically  integrated  programming. 

Action:  New  collection. 

Respondents:  State  or  local  governments 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  Recordkeeping 
requirement. 

Estimated  Annual  Burden:  31,000 
recordkeepers;  15  hours  average 
burden  per  recordkeeper;  465.000 
hours  total  annual  burden. 
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Needs  and  Uses:  On  9/23/93.  the 
Commission  adopted  a  Second  Report 
and  Order.  MM  Docket  No.  92-264. 
Implementation  of  Sections  11  and  13 
of  the  Cable  Television  Consxuner 
Protection  and  Competition  Act  of 
1992.  Horizontal  and  Vertical 
Ownership  Limits.  This  Second  R&O 
added  §  76.504  which  requires  cable 
operators  to  maintain  records 
regarding  the  nature  and  extent  of 
their  attributable  interests  in  all  video 
programming  services  as  well  as 
information  regarding  their  carriage  of 
such  vertically  integrated  video 
programming  services  on  cable 
systems  in  which  they  also  have  an 
attributable  interest.  The  records  will 
be  used  by  local  franchising 
authorities  and  FCC  to  monitor 
compliance  with  channel  occupancy 
limits  in  the  local  franchise  area.  If 
these  records  were  not  kept,  the  FCC 
and  local  franchising  authorities 
would  be  unable  to  verify  complaints 
that  systems  are  not  in  compliance. 

0MB  Number  None. 

Title:  Section  76.1302.  Adjudicatory 
proceedings. 

Action:  New  coIIectiorL 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  100 
responses;  20  hours  average  burden 
per  response;  2,000  hours  total  annual 
burden.     * 

Needs  and  Uses:  Section  12  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  added  new 
Section  616  to  the  Communications 
Act  of  1934.  as  amended.  Section  616 
of  the  Act  proscribes  a  multichannel 
distributor  vendor  from  requiring  a 
programming  vendor  to  provide  it 
with  a  financial  interest  in  the 
programming  service  or  to  provide 
exclusive  rights  as  a  condition  of 
carrying  the  program  service  on  its 
system.  In  addition.  Section  616 
directs  the  Commission  to.  among 
other  things,  prescribe  regulations  to 
provide  for  an  expedited  review  of 
complaints  made  by  a  video 
programming  vendor  under  this 
section.  Accordingly,  the  Commission 
adopted  a  Second  Report  and  Order, 
MM  Docket  No.  92-265.  on  9/23/93. 
which  added  §  76.1302  to  its  Rules. 
Section  76.1302  provides  that  any 
aggrieved  video  programming  vendor 
intending  to  file  a  carriage  agreement 
complaint  must  first  notify  the 
potential  defendant  multichannel 
video  programming  distributor  that  it 
intendis  to  file  such  a  complaint  with 
the  Commission.  If  the  parties  cannot 


resolve  the  dispute,  the  complainant 
may  file  a  complaint  with  the 
Commission.  The  information  will  be 
used  by  FCC  staff  to  resolve  disputes 
alleging  a  violation  of  our  carriage 
agreement  regulations.  These 
regulations  will  prevent  multichannel 
programming  distributors  from 
entering  into  carriage  agreements  with 
video  programming  vendors  that  are 
conditioned  on  concessions  of  various 
rights,  including  financial  interests  or 
exclusivity. 

Federal  Communications  Commission. 

UVera  F.  Manhall. 

Acting  Secretary. 

IFR  Doc  93-27735  Filed  11-10-93;  8:45  amj 

BIUJNQ  COOC  •ni-Ot-M 


Public  tnformatlon  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  2, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  bom  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Holey.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  3060-0309. 

Title:  Section  74.1281,  Station  records. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  State  or  local 
governments,  non-profit  institutions 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  Recordkeeping 
requirement. 

Estimated  Annual  Burden:  2.140 
recordkeepers;  1  hour  average  burden 
per  recordkeeper;  2,140  hours  total 
annual  burden. 

Needs  and  Uses:  Section  74.1281 
requires  that  licensees  of  FM 
translator/booster  stations  maintain 
adequate  records.  These  records 
include  the  current  instrument  of 
authorization,  official  correspondence 
with  FCC  maintenance  records, 
contracts,  permission  for  rebroadcasts 
and  other  pertinent  documents.  They 


also  include  entries  concerning  any 
extinguishment  or  improper  operation 
of  tower  lights.  The  data  is  used  by 
FCC  staff  in  investigations  to  assure 
that  the  licensee  is  operating  in 
accordance  with  the  technical 
requirements  as  specified  in  the  FCC 
rules  and  with  the  station 
authorization,  and  is  taking 
reasonable  measures  to  preclude 
interference  to  other  stations. 

OMB  Number:  3060-03 1 1 . 

Title:  Section  76.54,  Significantly 
viewed  signals;  method  to  be  followed 
for  special  showings. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  100 
responses;  2  hours  average  burden  per 
response;  200  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.S4(c) 
requires  that  notification  be  made  to 
all  licensees  and  permittees  of 
television  broadcast  stations,  system 
community  units,  franchisees  and 
franchise  applicants  in  the  survey 
area  whenever  an  audience  survey  is 
conducted  by  an  organization  for 
significantly  viewed  signal  purp>oses. 
This  section  also  requires  notification 
to  the  franchising  authority  when  an 
audience  survey  is  taken  to  determine 
television  signal  availability.  This 
notification  shall  be  made  at  least  30 
days  prior  to  the  initial  survey  period 
and  shall  include  the  name  of  the 
survey  organization  and  a  description 
of  the  procedures  to  be  used.  On  6/13/ 
91,  the  Commission  adopted  a  Report 
and  Order.  MM  Docket  No.  90-4. 
Reexamination  of  the  Effective 
Competition  Standard  for  the 
Regulation  of  Cable  Television  Basic 
Service  Rates.  The  only  change  to  this 
information  collection  requirement  is 
a  reference  citation  to  rule  section 
76.33. 

Federal  CommuDications  Commission. 

UVera  F.  Marshall. 

Acting  Secretary. 

[PR  Doc  93-27734  Filed  11-10-^3;  8:45  am) 

BOJJNQ  COOC  f712-«1-M 


FEDERAL  RESERVE  SYSTEM 

BanPonce  Corp.,  et  ah;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Banic . 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
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Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  tne  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
myst  be  received  not  later  than 
Decembers,  1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  BanPonce  Corporation,  Hato  Rey, 
Puerto  Rico;  Popular  International  Bank, 
Hato  Rey,  Puerto  Rico;  and  BanPonce 
Financial  Corp.,  Mount  Laurel,  New 
Jersey;  to  acquire  100  percent  of  the 
voting  shares  of  Pioneer  Bancorp, 
Chicago,  Illinois,  and  River  Associates 
Bancorp.  Chicago,  Illinois,  and  thereby 
indirectly  acquire  Pioneer  Bank  &  Trust 
Company.  Chicago,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  City  National  Bancshares,  Inc., 
Guymon,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  City 
National  Bank,  Guymon,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Noveml)er  5, 1993. 
JenmCer  J.  )almson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-27790  Filed  11-10-93;  8:45  am) 

BILUMOCOOC  ttlO-OI-F 


Edgemaric  Financial  Corp.;  Application 
to  Engag«  de  novo  In  Pennissit}ie 
NontMnking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 


under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  2. 
1993. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Edgemark  Financial  Corporation, 
Chicago.  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Edgemark 
Financial  Services.  Inc..  Countryside. 
Illinois,  in  providing  securities 
brokerage  services  in  connection  with 
investment  advisory  services  pursuant 
to  §  225.25(b)(15)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-27791  Filed  11-10-93;  8:45  am) 
BiujNG  cooE  tsio-ei-r 


George  A.  Mytander,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  2, 1993. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  George  A.  Mylander,  Sandusky, 
Ohio;  to  retain  0.16  percent,  and  to 
acquire  an  additional  0.26  percent  of  the 
voting  shares  of  First  Citizens  Banc 
Corp.,  Sandusky,  Ohio,  for  a  total  of 
10.40  percent. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Adams  Bancshares,  Inc.  Employee 
Stock  Ownership  Plan,  Adams, 
Mirmesota;  to  acquire  an  additional 
21.66  percent  of  the  voting  shares  of 
Adams  Bancshares.  Inc..  Adams, 
Minnesota,  for  a  total  of  24.99  percent, 
and  thereby  indirectly  acquire  Farmers 
State  Bank  of  Adams,  Adams, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-27792  Filed  11-10-93;  8:45  am] 
BILUNG  COOE  SMO-OI-F 


Norwest  Corp.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nont>anking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
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of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting'  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effet'.ts.  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  6, 
1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

I.  Nonvest  Corporation,  Minneapolis, 
Minnesota:  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Montana 
System,  Great  Falls,  Montana,  and 
thereby  indirectly  acquire  Bank  of 
Montana,  Great  Falls,  Montana: 
Montana  Bancsystem,  Inc..  Billings, 
Montana,  and  thereby  indirectly  acquire 
Montana  Bank,  Billings,  Montana. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  BMS 
Computer  Corporation,  Great  Falls, 
Montana,  through  its  acquisition  of 
Bank  of  Montana  System,  and  thereby 
engage  in  providing  data  processing 


services  pursuant  to  §  225.2S(b)(7):  and 
Montana  Agencies,  Great  Falls. 
Montana,  and  thereby  engage  in 
insurance  agency  activities,  including 
the  sale  of  fixed  and  variable  annuities, 
pursuant  to  §  225.25(b)(B)(vii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Novemlier  5. 1993. 
Jennifier  ].  lohmon. 
Associate  Secretary  of  the  Board. 
jFR  Doc.  93-27793  Filed  11-10-93:  8  45  am) 
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FEDERAL  TRADE  COMMISSION 
[Dkt9226] 

Textron  Inc;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTtOM:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Rhode  Island- 
based  manufacturer  of  blind  rivets  to 
grant  to  a  Commission-approved  entity 
a  license  to  the  rights,  technology  and 
know-how  to  manufacture,  use  and  sell 
blind  rivets  in  the  United  States  and 
Canada:  and  divest  the  Monobolt- 
manufacturing  assets,  owned  either  by 
Textron  or  Avdel,  sufficient  to  support 
the  highest  level  of  Monobolt 
production  over  the  past  five  years. 
Textron  would  also  be  prohibited,  for  10 
years,  from  acquiring,  without  prior 
Commission  approval,  any  interest  in 
any  entity  that  manufactures  for  sale,  or 
sells  Monobolt/MagnaLok-type 
structural  blind  rivets. 
DATES:  Comments  must  be  received  on 
or  before  January  11. 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTCyOffice  of  the  Secretary, 
room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATtON  COfffACT: 
Steve  Newborn,  FTC/H-374, 
Washington,  DC  20580.  (202)  326-3523. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 


placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  agreement  herein,  by  and 
between  the  signatory  respondent 
hereto,  hereinafter  sometimes  referred  to 
as  "Respondent",  by  its  respective  duly 
authorized  officers,  and  its  respective 
attorneys,  and  counsel  for  the  Federal 
Trade  Commission,  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith,  the  parties  hereby 
agree  that: 

1.  Respondent  Textron  Inc. 
("Textron")  is  a  corporation  organized 
under  the  laws  of  the  State  of  Delaware 
with  its  principal  place  of  business  at  40 
Westminster  Street.  Providence,  Rhode 
Island  02903. 

2.  Textron  has  been  served  with  a 
copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging  it 
with  violating  Section  7  of  the  Clayton 
Act  and  section  5  of  the  Federal  Trade 
Commission  Act,  and  has  filed  an 
answer  to  said  complaint  denying  said 
charge. 

3.  Textron  admits  all  jurisdictional 
facts  alleged  in  the  complaint. 

4.  Textron  waives: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  ether  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  Textron,  in  which  event  it  will 
take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Textron  that  the  law 
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has  been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission,  or 
that  the  facts  as  alleged  in  the 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(0  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  Textron. 
(1)  issue  its  decision  containing  the 
following  Order  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U,S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
Order  to  Textron 's  address  as  stated  in 
this  agreement  shall  constitute  service. 
Textron  waives  any  right  it  may  have  to 
any  other  manner  of  service.  The 
complaint  may  be  used  in  construing 
the  terms  of  the  Order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  Order, 

8.  Textron  has  read  the  complaint  and 
Order  contemplated  hereby.  It 
understands  that  once  the  Order 
becomes  final,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  Order.  Textron  further  understands 
that  it  may  be  liable  for  civil  penalties 
in  the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Ordi 


/f  |if  ordered  that,  as  used  in  this 
Order,  the  following  definitions  will 
apply: 

A.  "Textron"  means  Textron  Inc.,  its 
predecessors,  successors  and  assigns, 
subsidiaries,  divisions,  groups  and        ' 
affiliates  controlled  by  Textron,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

B.  "Avdel"  means  Avdei  pic.  its 
predecessors,  successors  and  assigns, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Avdel,  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
respective  successors  and  assigns. 


C  "Cherry-Textron"  means  the 
Cherry  Division  of  Textron, 

D,  "Avdel  (US)"  means  Avdel  Inc.,  a 
wholly-owned  subsidiary  of  Avdel. 

E.  "Monobolt/MagnaLok  Type 
Structural  Blind  Rivet"  means  a  multi- 
grip,  flush  break,  positive  lock,  pull 
mandrel,  self-plugging  blind  rivet 
suitable  for  use  in  joining  the 
component  parts  of  assemblies  of 
varying  grip  range  where  structural 
integrity  is  a  design  requirement,  used 
in  non-aerospace  applications. 

F,  "Monobolt"  means  all  Monobolt/ 
MagnaLok  Type  Structural  Blind  Rivets 
manufactured  by  Avdel.  and.  pursuant 
to  license  from  Avdel,  by  Cherry- 
Textron  and  by  Avdel  (US),  under  the 
"Monobolt"  trademark. 

G.  "Monobolt  License"  means  an 
agreement  that  grants  the  perpetual  non- 
exclusive right,  without  the  right  to 
transfer  or  to  sublicense  (except  to  a 
wholly  owned  subsidiary),  under  all 
Monobolt  related  patents,  including  but 
not  limited  to  United  States  Letters 
Patent  No,  4,046.053  and  4,365.495,  and 
under  Avdel's  and  Textron 's  proprietary 
rights  to  technology,  know  how  and 
associated  information  related  to 
manufacture,  qualification  and  general 
sales  applications  (including  all 
innovations  since  the  original  Monobolt 
patent),  to  manufacture,  use  and  sell  the 
Monobolt  and  associated  systems  in  the 
United  States  and  Canada,  and  that 
grants  the.non-exclusive  right  to  use  the 
"MONOBOLT"  trademark,  in  the  US. 
and  Canada  for  five  (5)  years. 

H.  "Monobolt  Assets"  means  such 
quantity  and  quality  of  machinery, 
fixtures,  equipment,  tooling,  tools, 
gauges,  and  test  plates  as  are  necessary 
for  the  manufacture  of  Monobolts  in 
order  to  maintain  approximately  80 
million  units  or  $4,5  million  sales 
annually,  if  the  Monobolt  As^ts  of 
Cherry-Textron  are  divested,  and  44 
million  units  or  $3.3  million  sales 
annually,  if  such  Monobolts  Assets  of 
Avdel  (US)  are  divested  (including  but 
not  limited  to  the  assets  listed  with 
respect  to  each  of  Cherry-Textron  and 
Avdel  (US)  in  Appendix  A  to  this 
Order),  but  not  including  equipment  or 
machinery  that  is  contained  in 
Appendix  B  to  this  Order.  Monobolt 
Assets  also  include  manuals,  drawings, 
blueprints  (including  blueprints  for 
customer  owned  tooling),  technology, 
know-how,  specifications,  and  other 
tangible  document  or  documents 
sufficient  to  manufacture  and  sell 
Monobolts,  and  include  customer  and 
distributor  lists  of  the  firm  whose 
Monobolt  Assets  are  divested. 


// 

It  is  further  ordered  ThaX.  within  six 
(6)  months  of  the  date  this  Order 
becomes  final.  Textron  shall: 

A,  Cause  Avdel  to  enter  into  a 
Monobolt  License,  absolutely  and  in 
good  faith,  at  no  minimum  price, 
without  any  obligation  to  pay  royalties, 
with  a  licensee  that  receives  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission.  Provided. 
however,  that  Huck  Manufacturing 
Company  shall  not  be  eligible  to  be  the 
licensee  so  long  as  it  manufactures  a 
Monobolt/MagnaLok  Type  Structural 
Blind  Rivet,  and:  provided  further  that 
nothing  in  this  Paragraph  shall  preclude 
Textron  from  seeking  payment  for  the 
license  consistent  with  its  absolute 
obligation  to  grant  a  license  without 
royalties  and  at  no  minimum  price;  and 

B.  Cause  the  divestiture  to  such 
licensee,  absolutely  and  in  good  faith,  at 
no  minimum  price,  of  the  Monobolt 
Assets  of  either  Cherry  Textron  or  of 
Avdel  (US).  The  divestiture  of  the 
Monobolt  Assets  shall  be  made  only  in 

a  manner  that  receives  the  prior 
approval  of  the  Commission.  In  the 
event  that  the  licensee  chooses  not  to 
acquire  the  Monobolt  Assets,  or  any  part 
thereof,  because  the  licensee  does  not 
need  such  assets  in  order  to 
manufacture  and  sell  Monobolts, 
Textron  shall  not  be  required  to  divest 
such  assets. 

The  purpose  of  the  license  and 
divestiture  required  by  paragraph  II  of 
this  Order  is  to  enable  the  licensee  to 
manufacture  and  sell  Monobolt/ 
MagnaLok  Type  Structural  Blind  Rivets 
and  to  remedy  the  lessening  of 
competition  in  the  Monobolt/MagnaLok 
Type  Structural  Blind  Rivet  market 
resulting  from  the  acquisition  of  Avdel 
by  Textron  as  alleged  in  the 
Comi^ission's  complaint. 

/// 

It  is  further  ordered  That: 

A,  If  Textron  has  not  fully  complied, 
absolutely  and  in  good  faith,  with 
paragraph  11  of  this  Order  within  the 
time  period  provided  in  such  paragraph, 
Textron  shall  consent  to  the 
appointment  of  a  trustee  to  enter  the 
license  and  to  divest  the  assets  pursuant 
to  paragraph  n  of  this  Order.  In  the 
event  the  Commission  or  the  Attorney 
General  brings  an  action  pursuant  to 
Section  5(/)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45(/),  or  any 
other  statute  enforced  by  the 
Commission,  for  any  failure  by  Textron 
to  comply  with  paragraphs  11  or  III  of 
this  Order,  Textron  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
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Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  and  any 
other  available  relief,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(f),  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  Textron 
to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
paragraph  III.A  of  this  Order,  Textron 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  authority,  duties,  and 
responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Textron,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  licensing  technology.  If 
Textron  has  not  opposed  the  selection  of 
a  proposed  trustee,  in  writing,  within 
fifteen  (15)  days  after  notice  by  the 
Commission's  staff  to  Textron  of  the 
identity  of  the  proposed  trustee,  Textron 
shall  be  deemed  to  have  consented  to 
the  selection  of  the  proposed  trustee. 

(2)  The  trustee  shall,  subject  to  the 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
effect  the  requirements  of  paragraph  II 
of  this  Order. 

(3)  The  trustee  shall  have  eighteen 
(18)  months  from  the  date  of 
appointment  to  effect  the  requirements 
of  paragraph  II  of  this  Order.  If, 
however,  at  the  end  of  the  18-month 
period,  the  trustee  has  submitted  a  plan 
for  effecting  the  requirements  of 
paragraph  II  of  this  Order  or  believes 
that  such  requirements  can  be 
accomplished  within  a  reasonable  time, 
the  trustee's  period  for  effecting  such 
requirements  may  be  extended  by  the 
Commission  or,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court. 

14)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  of  Textron  and 
Avdel,  or  any  other  relevant  information 
to  effect  the  requirements  of  paragraph 
n  of  this  Order.  Textron  shall  develop 
such  Hnancial  or  other  information  as 
the  trustee  may  reasonably  request. 
Textron  shall  cooperate  with  the  tj[ustee 
and  shall  take  no  action  to  interfere  with 
or  impede  the  trustee's  accomplishment 
of  the  requirements  of  paragraph  n  of 
this  Order.  Any  delays  caused  by 
Textron  in  meeting  the  reasonable 
requests  of  the  trustee  shall  extend  the 
time  for  the  trustee  to  accomplish  such 
requirements  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 


(5)  Subject  to  Textron's  absolute  and 
unconditional  obligations  under 
paragraph  n  of  this  Order,  the  trustee 
shall  use  his  or  her  best  efl^orts  to 
negotiate  the  most  favorable  price  and 
terms  available  in  effecting  the 
requirements  of  paragraph  II  of  this 
Order. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Textron  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or  a  court  may  set.  The 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  Textron,  such 
consultants,  attorneys,  investment 
bankers,  business  brokers,  accountants, 
appraisers,  and  other  representatives 
and  assistants  as  are  reasonably 
necessary  to  carry  out  the  trustee's 
duties  and  responsibilities.  The  trustee 
shall  account  for  all  monies  derived 
from  effecting  the  requirements  of 
paragraph  n  of  this  Order  and  for  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  to  Textron,  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
effecting  the  requirements  of  paragraph 
II  of  this  Order. 

(7)  Except  in  the  case  of  reckless 
disregard  of  his  or  her  duties  or 
intentional  wrongdoing,  Textron  shall 
indemnify  the  trustee  and  hold  the 
trustee  harmless  against  any  losses, 
claims,  damages,  or  liabilities  arising  in 
any  manner  out  of,  or  in  connection 
with,  the  trustee's  duties  under  this 
Order. 

(8)  Within  thirty  (30)  days  after 
appointment  of  the  trustee  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  Textron  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  requirements  of  Paragraph  11  of  this 
Order. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A  of  this 
Order. 

(10)  The  Commission  and,  in  the  case 
of  a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative,  or  at  the 
request  of  the  trustee,  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to  effect  the 
reouirements  of  this  C)rder. 

(11)  The  trustee  shall  report  in  writing 
to  Textron  and  to  the  Commission  every 


sixty  (60)  days  concerning  the  trustee's 
efforts  to  effect  the  requirements  of 
Paragraph  II  of  this  Order. 

IV 

It  is  further  ordered  that  Textron  shall 
comply  with  all  the  terms  of  the 
Agreement  to  Hold  Separate 
(Agreement)  executed  on  September  8, 
1993,  and  attached  hereto  as  appendix 
C  and  made  a  part  of  this  Order.  The 
Agreement  shall  continue  in  effect  until 
such  time  as  Textron  or  the  trustee  has 
accomplished  the  licensing  and  the 
divestiture  required  by  Paragraph  II  of 
this  Order  or  until  such  time  as  the 
Agreement  provides. 


It  is  further  ordered  that,  pending 
Textron's  or  the  Trustee's  full 
compliance  with  Paragraphs  II  or  III  of 
this  Order.  Textron  shall  not,  without 
prior  Commission  approval,  transfer, 
sell,  assign  or  otherwise  divert 
Monobolt  Assets  from  or  to  any 
divisions,  subsidiaries  or  otherwise 
related  entities  of  Textron  or  to  any 
other  person.  Textron  shall  preserve  the 
value  of  the  Monobolt  Assets  of  Cherry- 
Textron  and  to  the  extent  permitted  by 
the  Agreement,  Textron  shall  also  cause 
Avdel  to  preserve  the  value  of  the 
Monobolt  Assets  of  Avdel  until  the 
obligations  of  paragraphs  II  or  III  of  this 
Order  have  been  fully  complied  with. 

VI 

h  is  further  ordered  that,  upon  the 
Commission's  approval  of  the  licensee 
under  Paragraph  II  of  this  Order,  and  for 
a  period  of  five  (5)  years  from  the  date 
the  licensee  is  approved  by  the 
Commission,  and  on  reasonable  notice 
ftt)ra  the  licensee  to  Textron,  Textron 
shall  provide  reasonable  technical 
assistance  to  the  licensee  with  respect  to 
the  design,  manufacture,  qualification 
and  general  sales  applications  of  the 
licensed  products.  Such  technical 
assistance  shall  include  reasonable 
consultation  with  knowledgeable 
Textron  employees  and  training  at  the 
licensee's  manufacturing  facility. 
Textron  shall  charge  the  licensee  at  a 
rate  no  more  than  its  own  direct  costs 
for  providing  such  technical  assistance. 

VII 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  on  which 
this  Order  becomes  final,  Textron  shall 
not.  without  the  prior  approval  of  the 
Commission,  directly  or  indirectly 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  engaged  in 
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the  manufacturer  or  sale  of  Monobolt/ 
MagnaLok  Type  Structural  Blind  Rivets; 
provided,  however,  Textron  may  acquire 
up  to  one  percent  of  the  stock  of  any 
entity  for  anyTextron  employee  benefit 
plan  or  Textron  insurance  company 
investment  in  accordance  with  normal 
investment  practices;  or 

B.  Acquire  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  production  of  Monobolt/ 
MagnaLok  Type  Structural  Blind  Rivets 
from  any  concern,  corporate  (other  than 
Avdel)  or  non-corporate,  engaged  in  or 
having  engaged,  at  any  time  during  the 
two  years  prior  to  such  acquisition,  in 
the  manufacture  or  sale  of  Monobolt/ 
MagnaLok  Type  Structural  Blind  Rivets; 
provided,  however,  Textron  may 
acquire,  without  the  prior  approval  of 
the  Commission  but  with  thirty  (30) 
days  prior  notice  to  the  Commission, 
machinery  or  equipment  provided  by  or 
at  the  direction  of  Textron  to  the 
licensee  pursuant  to  Paragraph  II  of  this 
Order,  and  which  machinery  or 
equipment  is  available  to  Textron 
pursuant  to  a  provision  of  the  license 
agreement  whereby  Textron  has  the 
right  of  first  refusal  with  respect  to  the 
sale  of  such  machinery  or  equipment,  if 
such  right  of  first  refusal  is  approved  by 
the  Commission  in  the  license 
agreement  pursuant  to  Paragraph  II  of 
this  Order. 

VIU 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  after  the 
date  this  Order  becomes  Gnal  and  every 
sixty  (60)  days  thereafter  until  Textron 
has  fully  complied  with  the  provisions 
of  paragraph  II  or  the  Trustee  has  fully 
complied  with  Paragraph  III  of  this 
Order,  Textron  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  or  has  complied  with  those 
provisions. 

B.  Within  thirty  (30)  days  after  the 
divestiture  pursuant  to  paragraph  II  or 
in  of  this  Order  and  on  the  next  five 
anniversary  dates  of  the  date  this  Order 
becomes  final,  Textron  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  it  intends  to  comply, 
is  complying  or  has  complied  with  the 
provisions  of  Paragraph  VI  of  this  Order. 

C.  On  the  anniversary  of  the  date  on 
which  this  Order  becomes  final,  and  on 
every  anniversary  thereafter  for  the 
following  nine  (9)  years,  Textron  shall 
file  with  the  Commission  a  verified 
written  report  of  its  compliance  with 
Paragraph  Vn  of  this  Order! 


IX 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Textron  made  to  its  principal 
office,  Textron  shall  permit  any  duly 
authorized  representatives  of  the 
Commission  access,  during  office  hours 
and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Textron  and  to  interview  officers  or 
employees  of  Textron  relating  to  any 
matter  contained  in  this  order. 


It  is  further  ordered  that,  Textron  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  corporation  that  may  affect 
compliance  obligations  arising  out  of 
this  Order  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change. 

Appendix  A 

Avdel  Corporation  Monobolt  Assets 
Manufacturing  Equipment 
A.  Headers. 


4.  PHC  Parts  Feeder  EB-142  for  Hartford 

5.  Dynapure  AS-5  Oil  Mist  Collector  for 
Hartford 

6.  Rame  Hart  Feed  Wheel  for  W 
Assembly  Machine 

7.  FMC  Parts  Feeder  for  W  Assembly 
Machine 

Cherry  Division  of  Textron  Inc. 
Monobolt  Assets 

I.  Manufacturing  Equipment 
A.  Headers. 


Name 

Model 

Machine 
No. 

1.  Malmedie 

2.  SACMA  

3.  SACMA  

4.  Tooling  for  Head- 
ers 

QPB41 

250 

250 

16 
39 
40 

B.  ThreadroU  Machines. 


Name 

Asset  No. 

Machine 
No. 

1.  Hartford „ 

2.  Hartford 

3.  Tooling  (or 
ThreadroN  Machines 

200 
10-400 

60 
62 

C.  Assembly  Machines. 


Name 


1.  %"  Assembly  Machine  .... 

2.  Vie"  Assemt>ty  Machine  ... 


Machine 
No. 


2 
3 


D.  Accessory  Equipment. 

1.  Avtect  Tool  Protection  Device  for 
Malmedie  Header 

2.  Avtect  Tool  Ptotection  Devices  (2)  for 
SACMA  Headers 

3.  Dynapure  AS-5  Oil  Mist  Collector  for 
Malmedie  Header 


Name 

Size 

Asset 
No. 

Num- 
ber of 
dies 

1.  SACMA  

2.  SACMA  

3.  SACMA  

4.  SACMA  

5.  National 

6.  Tooling  (or 
Headers 

Vie 
Vie 

2559 
2541 
2927 
1879 
4312 

4 
5 

4 
5 

4 

B.  ThreadroU  Machines. 


Name 

Asset 
No. 

1.  ROY „ 

2.  ROY 

3.  ROY _ 

4.  Tooling  for  Threadrol  Machines 

2519 
4140 
4359 

C.  Final  Assembly  Machines. 


Name 

Type 

Asset 
No. 

I.Warren  „.... 

2.  Warren  

wra2000 
wra2000 

4661 
4662 

D.  Wire  Draw  Machines. 


Name 

Serial  No. 

1 .  Fastener  Eng 

2.  Fastener  Eng 

3.  Fastener  Eng 

790/6561 
387/6224 
887/6249 

n.  Monobolt  Inspection  Equipment 


Equipment 

Quantity 

1.  80286  computers  with  monitors 

2.  Calipers  _.. 

3.  Mocrometers  

4.  Concentricity  gauges 

5.  Head  pop  gauges 

6.  Go/No  go  gauges 

7.  Installation  tools  .._ 

8.  Test  plates 

4 
2 
2 
2 
2 
8 
4 
13 

1  Per  order. 

Appendix  B 

Avdel  Corporation  Excluded  Monobolt 
Assets 

1.  SACMA  Header  Modifications  For 

Machine  40  on  Exhibit  A. 

2.  SACMA  5  Die  Header 
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3.  Ranshoff  Parts  Washing  Machine 

4.  Lindberg  850  Belt  Conveyor  Furnace 

5.  Barret  402WD  Centrifugal  Dryer 

6.  SFC  Retention  Tester 

7.  SPC  Eauipment,  consisting  of: 

a.  Bootn 

b.  PCW/Monitor 

c.  Micrometer 

d.  Cagetalker 

e.  Syivac 

f.  Diatest 

g.  Probes,  set  rings 

h.  Miscellaneous  SPC  equipment 

Cherry  Division  of  Textron  Inc. 
Excluded  Monobolt  Assets 


Item 

Asset  ^k>. 

1.     Bellows     Alt>air     Artwr 

12672. 

Press. 

2.  Ronci  Speed  Dip  Sptnner 

2760. 

3.  Break  Load  Tester  

2297. 

4.  Steel  Washer  

SP29. 

5.  Globe  Tumbtef 

None. 

6.     New     Holland     Sptnoer 

Hone. 

Dryer. 

7.  McKenzie  Chip  Separator 

2741. 

8.  Tumkev  Furnace      

1197  and 

1242. 

9.  American  Gas  Rotary  Fur- 

2658. 

nace. 

10.    Automatic    Ipsen    Heat 

1261  and 

Treat  Unit. 

1249. 

11.  Dispatch  Furnace 

4257 

12.  Customer-owned  special 

tooling. 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  between 
Textron  Inc.  (Textron),  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware,  with  its  principal 
office  and  place  of  business  located  at 
40  Westminster  Street,  Providence, 
Rhode  Island  02903,  and  the  Federal 
Trade  Commission  (the  "Commission"), 
an  independent  agency  of  the  United 
States  Government,  established  under 
the  Federal  Trade  Commission  Act  of 
1914, 15  U.S.C.  41.  etseq.  (collectively, 
the  "Parties"). 

Premises 

Whereas,  Textron  has  acquired  the 
capital  stock  of  Avdel  pic  ("Avdel") 
(hereinafter  the  "Acquisition");  and 

Whereas,  United  States  District  Judge 
John  H.  Pratt  for  the  District  of 
Columbia  entered  a  Preliminary 
Injunction  Order  in  Civil  Action  No.  89- 
0484  on  March  2. 1989,  as  modified  by 
the  further  Order  of  the  Court  on  March 
20, 1989,  appointing  an  independent 
trustee  for  Avdel  and  enjoining  Textron 
from  assuming  or  exercising  any  form  of 
direction  or  control  over  Avdel  except 
as  provided  by  that  Order;  and 

Whereas,  Textron  and  Avdel  have 
been  operating  pursuant  to  the  United 


States  District  Court  Orders  entered  on 
March  2,  and  March  20. 1989,  in  Civil 
Action  No.  89-0484;  and 

Whereas,  the  Bureau  of  Competition 
of  the  Federal  Trade  Commission  and 
Textron  intend  to  execute  an  Agreement 
Containing  Consent  Order  ("Consent 
Agreement")  as  to  which  this 
Agreement  constitutes  appendix  C, 
which,  if  finally  accepted  by  the 
Commission,  would  settle  the 
Commission's  Complaint  issued  in 
Docket  No.  9226;  and 

Whereas,  if  the  Commission  accepts 
the  Consent  Agreement  to  which  this 
Agreement  is  attached  (the  acceptance 
for  comment),  the  Commission  must 
place  it  on  the  public  record  for  a  period 
of  at  least  sixty  (60)  days  and  may 
subsequently  withdraw  such  acceptance 
pursuant  to  the  provisions  of  §  2.34  of 
the  Commission's  Rules;  and 

Whereas,  the  Parties  intend  that 
within  seven  (7)  business  days  after  the 
Commission's  acceptance  for  comment 
of  the  Consent  Agreement,  they  will 
jointly  petition  the  Court  to  lift  the 
United  States  District  Court  Orders 
entered  on  March  2, 1989,  as  modified 
by  Order  dated  March  20,  1989,  in  Civil 
Action  No.  89-0484  and  to  terminate 
the  Voting  Trust  Agreement  ordered 
thereunder;  and 

Whereas,  a  purpose  of  this  Agreement 
is  to  maintain  Avdel  as  an  independent 
business  pending  the  granting  of  the 
Monobolt  license  and  the  divestiture  of 
the  Monobolt  Assets  identified  in  the 
Consent  Agreement;  and 

Whereas,  a  purpose  of  the  Consent 
Agreement  is  to  remedy  the  lessening  of 
competition  in  the  Monobolt/MagnaLok 
Type  Structural  Blind  Rivet  market 
resulting  from  the  acquisition  of  Avdel 
by  Textron  as  alleged  in  the 
Commission's  complaint;  and 

Whereas,  Textron  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  Textron  that  the 
Acquisition  is  illegal;  and 

Whereas,  Textron  understands  that  no 
act  or  transaction,  other  than  those 
contemplated  by  this  Agreement  or  the 
Consent  Agreement,  shall  be  deemed 
immune  or  exempt  from  the  provisions 
of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of 
anything  contained  in  this  Agreement. 

Now,  therefore,  upon  understanding 
that  the  Commission  has  determined 
that  it  has  reason  to  believe  the 
acquisition  may  substantially  lessen 
competition,  and  in  consideration  of  the 
Commission's  agreement  that,  unless 
the  Commission  determines  to  reject  the 
Consent  Agreement,  it  will  not  seek 
further  relief  from  Textron  with  respect 
to  the  effects  of  the  Acquisition,  except 
that  the  Commission  may  exercise  any 


and  all  rights,  and  other  relief,  to 
enforce  this  Agreement  and  the  Consent 
Agreement  to  which  it  is  annexed  and 
made  a  part  thereof,  the  Parties  agree  as 
follows: 

1.  Textron  agrees  to  execute  and.  after 
acceptance  by  the  Commission  for 
comment,  to  be  bound  by  the  Consent 
Agreement  to  which  this  Agreement  is 
attached. 

2.  Paragraph  4  of  this  Agreement  shall 
become  effect  immediately  upon  the 
lifting  of  the  United  States  District  Court 
Order  entered  on  March  2,  1989,  as 
modified  by  Order  dated  March  20. 
1989,  in  Civil  Action  No.  89-0484. 

3.  Textron  agrees  that  from  the  date  of 
the  lifting  of  the  United  States  District 
Court  Order  entered  on  March  2, 1989. 
as  modified  by  Order  dated  March  20, 
1989,  in  Civil  Action  No.  89-0484,  until 
the  first  of  the  dates  listed  in 
sqbparagraphs  3.a  and  3.b,  it  will 
comply  with  the  provisions  of 
Paragraph  4  of  this  Agreement: 

a.  if  tne  Complaint  m  Docket  No  9226 
is  dismissed,  either  pursuant  to  action 
by  the  Commission  or  appeal  of  any 
Commission  Decision  and  Order,  the 
day  following  dismissal  of  the 
Complaint;  or 

b.  if  a  final  order  to  divest  and  or 
lic-ense  is  issued  by  the  Commission, 
either  pursuant  to  the  Consent 
Agreement  or  pursuant  to  further 
adjudication,  the  day  after  all  licensing 
and  divestitures  required  by  such  final 
order  have  been  completed. 

4.  Textron  will  hold  Avdel  as  it  is 
presently  constituted  separate  and  apart 
on  the  following  terms  and  conditions; 
provided,  however,  that  nothing 
contained  in  Paragraph  4  shall  prohibit 
Textron  from  taking  those  actions  that 
are  necessary  to  comply  with  the 
Consent  Agreement: 

a.  As  used  in  this  Agreement,  the 
following  terms  shall  have  the 
prescribed  meanings: 

(1)  "Textron"  means  Textron  Inc.,  its 
predecessors,  successors  and  assigns, 
subsidiaries,  divisions,  groups  ad 
aHiliates  controlled  by  Textron,  and 
their  respective  directors,  officers, 
employees,  agents  and  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

(2)  "Avdel"  means  Avdel  pic,  its 
predecessors,  successors  and  assigns, 
subsidiaries,  divisions,  groups  and 
aniliates  controlled  by  Avdel,  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
respective  successors  and  assigns. 

(3)  "Assets"  means  all  assets,  tangible 
and  intangible,  including,  without 
limitation,  manufacturing  and 
production  facilities  and  plants. 
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inventory.  Hnished  goods,  brand  names, 
technology,  together  with  all  associated 
titles,  properties,  interests,  rights  and 
privileges,  all  buildings,  machinery, 
equipment,  customer  lists,  patents, 
rights  to  use  any  patents,  know-how, 
trade  secrets,  intellectual  property,  trade 
names,  trademarks,  and  other  property 
of  whatever  description,  together  with 
all  additions  and  improvements  thereto. 

b.  Textron  and  Avdel  shall  continue 
to  com[>ete,  exercising  their  respective 
best  business  judgments  without  regard 
to  the  Acquisition  or  any  agreement  or 
understanding  between  Textron  and 
Avdel,  as  if  Textron  and  Avdel  were  in 
all  respects  separate  and  independent 
business  entities. 

c.  For  the  term  of  this  Agreement 
Textron  shall  not  exercise  any  voting 
power,  influence,  or  control,  directly  or 
indirectly,  with  respect  to  the  conduct 
of  Avdel  or  the  shares  of  Avdel  held  by 
it.  All  rights  to  exercise  voting  power 
with  respect  to  the  Avdel  shares 
acquired  by  Textron  shall  be  vested  in 
Patricia  P.  Bailey,  as  trustee,  who  shall 
act  in  accordance  with  the  Voting  Trust 
Agreement  that  is  part  of  the 
Preliminary  Injunction  Order  entered  in 
Civil  Action  No.  8»-0484  and  which  is 
made  a  part  of  this  Agreement.  The 
Trustee  shall  not  be  liable  for  her 
execution  of  this  trust  except  for 
conduct  as  specified  in  Paragraph  7(d) 
of  the  Voting  Trust  Agreement  and  the 
Consent  Order.  The  Trustee  shall  use 
the  Trustee's  best  business  judgment  in 
exercising  such  voting  trust  power 
during  the  term  of  this  Agreement  in  a 
manner  consistent  with  the  purpose  and 
requirements  of  this  Agreement  and  the 
Consent  Agreement.  The  Trustee  shall 
remain  indep>endent  of  and  unrelated  to 
any  current  or  prospective  participant  in 
the  manufacture  and  sale  of  aerospace 
blind  rivets  or  blind  bolts  or  non- 
aerospace  structural  blind  rivets  in  the 
United  States  or  abroad,  throughout  the 
term  of  this  Agreement.  Provided, 
however,  the  Trustee  may  remain  a 
member  of  Avdel's  Board  of  Directors  in 
execution  of  this  trust.  The  Trustee  shall 
be  entitled  to  reasonable  compensation 
and  reimbursement  of  actual  expenses. 
Textron  shall  pay  for  all  compensation 
and  reimbursement  of  actual  expenses 
to  which  the  Trustee  is  entitled. 

d.  Textron  shall  not  exercise  or 
attempt  to  exercise  direction  or  control 
over,  or  influence  or  attempt  to 
influence  directly  or  indirectly,  the 
conduct  of  Avdel's  business  during  the 
term  of  this  Agreement.  Avdel  shall  be 
maintained  as  a  separate  corporate 
entity  with  an  independent  Board  of 
Directors.  In  no  event  shall  any  director 
officer,  employee  agent  or  representative 
of  Textron  become  or  remain  a  member 


of  Avdel's  Board  of  Directors  or  become 
or  remain  an  officer  of  Avdel.  Nor  may 
any  director.  oRicer.  employee  agent  or 
representative  of  Avdel  become  or 
remain  a  member  of  Textron  s  Board  of 
Directors  or  become  or  remain  an  officer 
of  Textron.  The  independent  Avdel 
Board  of  Directors  shall  maintain 
separate  corporate  books  and  records  for 
Avdel.  Textron  and  Avdel  shall  not 
transfer  assets  between  them,  except  for 
the  purchase  and  sale  of  commercial 
products  at  arms'  length  in  the  ordinary 
course  of  business,  nor  engage  in  any 
joint  activity,  during  the  term  of  this 
Agreement  except  with  the  prior 
approval  of  the  Commission.  Textron 
and  Avdel  shall  not  extend  any  existing 
contract  or  agreement  between  them,  or 
change  the  terms  of  such  agreements  in, 
any  way.  during  the  term  of  this 
Agreement  except  with  the  prior 
approval  of  the  Commission;  provided, 
however,  that  Textron  may  take  those 
actions  necessary  with  respect  to  Avdel 
.  (after  approval  by  the  Trustee)  that  will 
enable  Textron  to  carry  out  its 
obligations  under  the  Consent 
Agreement.  The  Trustee  shall  provide 
the  Commission  with  prior  written 
notice  of  the  Trustee's  intention  to 
approve  an  action  by  Textron,  including 
a  complete  description  of  the  proposed 
action  and  copies  of  all  documents 
related  thereto.  If  staff  of  the 
Commission  notifies,  in  writing,  the 
Trustee  of  its  objection  to  the  proposed 
action  within  three  (3)  business  days  of 
receipt  of  such  prior  notice  from  the 
Trustee,  the  Trustee  may  approve  the 
proposed  action,  only  upon  obtaining 
the  prior  approval  of  the  Commission. 
In  the  event  the  Trustee  fails  to  approve 
an  action  with  respect  to  Avdel 
requested  by  Textron,  Textron  may 
request  the  Commission  to  approve  such 
action  denied  by  the  Trustee,  and  the 
Commission's  decision  will  be  final  and 
binding  on  Textron  and  the  Trustee.  The 
Commission  shall  also  be  promptly 
provided  with  copies  of  Avdel's 
separate  quarterly  and  annual  financial 
statements  and  capital  spending  reports 
and  other  financial  information  upon 
request,  during  the  term  of  this 
Agreement. 

e.  Textron  shall  not  seek  or  obtain, 
directly  or  indirectly,  any  of  Avdel's 
customer  lists,  trade  secrets, 
unpublished  price  lists,  non-public 
financial  and  accounting  books  and 
records,  or  other  confidential 
competitively  sensitive  information 
including,  without  limitation, 
information,  data,  prototype  or  other 
experimental  devices  from  Avdel 
concerning  the  operation  or  design  of 
Avdel's  fastener  equipment,  systems. 


controls  or  other  components,  other 
than  that  in  the  public  domain,  nor  shall 
Textron  obtain  the  rights  to  use  any 
patents,  trade  secrets,  know-how  or 
other  technical  information  concerning 
the  operation  or  design  of  Avdel's 
fasjener  equipment,  systems,  controls  or 
other  comfMjnents,  other  than  those  in 
the  public  domain  or  that  which  was  in 
the  possession  of  Textron  prior  to  the 
purchase  of  any  shares  of  Avdel  by 
Textron:  provided,  however,  that  up  to 
ten  (10)  Textron  executives  who  have  no 
direct  decision  making  responsibility  in 
Textron 's  Monobolt  production  or  sales 
operations,  who  are  approved  by  the 
Trustee,  may  receive  such  information, 
approved  by  the  Trustee,  as  is  necessary 
to  enable  Textron  to  carry  out  its 
obligations  under  the  Consent 
Agreement.  Textron  may  also  obtain 
from  Avdel,  after  the  approval  of  the 
Trustee,  such  other  information  as 
Textron  shall  demonstrate  it  needs  to 
acquire;  provided,  further,  that  such 
information  shall  only  be  disclosed  to 
individuals  approved  by  the  Trustee. 
Any  request  for  information  with 
respect  to  Avdel  by  Textron  shall  be 
made  to  the  Trustee  (and  approved  by 
the  Trustee)  and  shall  be  carried  out 
under  the  supervision  of  the  Trustee. 
The  Trustee  shall  provide  the 
Commission  with  prior  written  notice  of 
the  Trustee's  intention  to  approve  a 
request  for  information  by  Textron, 
including  a  complete  description  of  the 
requested  information  and  the 
information  to  be  provided  in  response 
thereto.  If  staff  of  the  Commission 
notifies,  in  writing,  the  Trustee  of  its 
objection  to  the  request,  within  three  (3) 
business  days  of  receipt  of  such  prior 
notice  from  the  Trustee,  the  Trustee  may 
approve  the  request  for  information,  and 
Textron  may  obtain  the  information, 
only  upon  obtaining  the  prior  approval 
of  the  Commission.  In  the  event  the 
Trustee  fails  to  provide  the  information 
requested,  Textron  may  request  the 
Commission  to  approve  the  request  for 
information  denied  by  the  Trustee  and 
the  Commission's  decision  will  be  final 
and  binding  on  Textron  and  the  Trustee, 
f.  Textron  may  seek  and  obtain,  upon 
application  to  the  Trustee  and  30  days 
notice  to  the  Commission  with  a  copy 
of  the  application,  and  the  Trustee  shall 
provide  Textron  with,  such  financial 
information  from  Avdel  as  is  necessary 
for  Textron  to  prepare  and  file  financial 
and  tax  reports  to  the  extent  required  by 
law.  provided  that  (i)  Textron's 
application  shall  specify  in  detail  the 
need  for  the  information  requested;  (ii) 
for  purposes  of  tax  reports  Textron  shall 
not  seek  or  obtain  information  at  a  level 
of  detail  greater  than  necessary  to 
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prepare  and  file  tax  reports  required  by 
law,  and  shall-c«rtjfy  to  the  Trustee  that 
its  request  for  information  is  so  limited; 
and  for  purposes  of  financial  reports 
(i.e..  SEC  reports  and  quarterly  and 
annual  reports  to  shareholders).  Textron 
shall  seek  and  obtain  only  the  following 
items  on  iai  aggregated  company-wide* 
basis:  revenues;  cost  of  goods  sold; 
general  and  administrative  expenses; 
income  before  interest;  interest  expense; 
income  before  taxes;  tax  expense;  and 
net  income:  (iii)  the  Textron  shall 
provide  only  such  information  that  it 
determines  is  necessary  for  the 
preparation  of  such  financial  and  tax 
reports;  (iv^  information  required  for  tax 
reports  shall  be  provided  or  disclosed 
only  to  designated  individuals  within 
Textron 's  tax  department  who  are 
responsible  for  the  analysis  of  the 
information  and  preparation  of  ibe 
required  tax  reports;  and  information 
required  for  financial  reports  shall  be 
provided  or  disclosed  only  to 
designated  individuals  within  Textpon's 
controller  department;  (v)  each 
designated  individual  in  the  tax 
department  and  controller  department 
shall  subnut  to  the  Trustee  an  affidavit 
in  the  form  appended  as  Attachment  B 
or  Attachment  C  to  the  Preliminary 
Injunction  Order  entered  in  Gvil  Action 
No.  89-0484.  whichever  is  applicable; 
and  (vi)  Textron  shall  use  such 
information  only  for  the  pre[>aration  and 
filing  of  such  required  financial  and  tax 
reports  and  not  for  any  other  purpose 
whatsoever. 

g.  Textron  shall  not  make  available  to 
Avdel,  directly  or  indirectly,  any  of 
Textron 's  customer  lists,  trade  secrets, 
unpublished  price  lists,  non-public 
financial  and  accounting  books  and 
records,  or  other  confidential 
competitively  sensitive  information 
including,  without  limitation, 
information,  data,  prototype  or  other 
experimental  devices  from  Avdel 
concerning  the  operatior  or  design  of 
Avdel's  fastener  equipment,  systems, 
controls  o.  other  components,  other 
than  that  in  the  public  domain,  nor  shall 
Textron  make  available  to  Avdel, 
directly  or  indirectly,  the  rights  to  use 
patents,  trade  secrets,  know-how  or 
other  technical  information  concerning 
the  operation  or  design  of  Textron 's 
fastener  equipment,  systems,  controls  or 
other  components,  other  than  those  in 
the  public  domain. 

h.  Neither  outside  counsel  for  Textron 
nor  any  in-house  counsel  of  Textron 
may  have  an  attorney-client  relationship 
with  Avdel  or  Avdel  personnel  for 
purposes  of  ensuring  compliance  with 
this  Agreement  or  the  Consent 
Agreement. 


i.  During  the  term  of  this  Agreement, 
the  Trustee  and  the  independent  Board 
of  Directors  shall  use  their  best  efforts 
to  maintain  the  value  of  Avdel's  assets 
and  shall  not  sell,  transfer,  encumber,  or 
otherwise  impair  their  marketability, 
other  than  in  the  normal  course  of 
business,  without  the  prior  approval  of 
the  Conunission  and  upon  reasonable 
notice  to  Textron.  Nothing  in  this 
Agreement  shall  preclude  Avdel  ftom 
redeeming  its  10  percent  Cumulative 
Preference  Shares  or  Textron  from 
purchasing  from  the  employees  of  Avdel 
their  rights  under  options  to  purchase 
shares  in  Avdel.  The  Textron  and  the 
independent  Board  of  Directors  shell 
also  use  their  best  efforts  to  protect  and 
preserve  the  confidential,  competitively 
sensitive  information  of  Avdel.  Textron 
shall  not  seek  or  accept,  directly  or 
indirectly,  any  part  of  the  earnings  and 
profits  of  Avdel,  except  such  sums  as 
the  Trustee  may  authorize  from  cash 
dividends.  Nor  shall  Textron  seek  or 
accept,  directly  or  indirectly,  the 
proceeds  of  any  debt  incurred  by  Avdel. 
except  in  connection  with  Avdel 
redeeming  its  10  percent  Cumulative 
Preference  Shares.  Textron  shall  not 
hire  any  p>erson  who  is  currently  an 
employee  of  Avdel  or  who  was  an 
employee  of  Avdel  at  the  time  Textron 
began  purchasing  stock  of  Avdel  or 
transfer  any  employees  between  Textron 
and  Avdel. 

5.  Fof  purposes  of  ensuring 
compliance  with  this  Agreement,  and 
subject  to  any  legally  recognized 
privilege,  any  authorized 
representatives  of  the  Commission  shall 
be  permitted  (subject  to  the  statutes  and 
rules  and  regulations  that  restrict  access 
to  classified  information)  on  reasonable 
notice  to  Textron  or  Avdel,  as  the  case 
may  be,  (a)  access,  during  office  hours 
of  Textron  or  Avdel,  to  inspect  and  copy 
all  ledgers,  books,  accounts, 
correspondence,  memoranda  and  other 
documents  in  the  possession  or  under 
the  control  of  Textron  or  Avdel  relating 
to  any  matters  contained  in  this 
Agreement  and  reasonably  related  to 
Textron 's  compliance  with  this 
Agreement,  and  (b)  depose  or  interview 
at  the  option  of  the  Federal  Trade 
Commission  appropriate  officers  and 
employees  of  Textron  or  Avdel  at  their 
place  of  employment,  or  at  another 
mutually  agreeable  site,  regarding 
matters  that  are  reasonably  related  to 
compliance  with  this  Agreement.  If,  at 
any  time,  information  or  documents  are 
furnished  by  Textron  or  Avdel  and  are 
identified  as  "Confidential."  such 
documents  or  information  shall  be 
handled  pursuant  section  21  of  the 
Federal  Trade  Commission  Act. 


6.  This  Agreement  shall  not  be 
binding  until  approved  by  the 
Commission. 


Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Conunent 

The  Federal  Trade  Commission 
(Conunission)  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  from  Textron 
Inc.  (Textron)  in  the  Matter  of  Textron 
Inc.,  Docket  No.  9226. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
Consent  Agreement  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  Consent 
Agreement  or  make  final  the  Consent 
Agreement's  proposed  Order. 

In  February  1989,  the  Commission 
filed  an  action  under  section  13(b)  of  the 
Federal  Trade  Commission  Act  in  the 
United  States  District  Court  for  the 
District  of  Columbia  for  preliminary 
injunctive  relief  against  Textron 's 
acquisition  of  Avdel  pic,  a  foreign 
maker  of  aerospace  and  nonaerospace 
structural  blind  rivets.  At  the  time  the 
Conunission  filed  its  Federal  Court 
action,  Textron  had  acquired  over 
ninety  (90)  percent  of  Avdel's  stock.  On 
March  2, 1989,  United  States  District 
Judge  John  H.  Pratt  entered  a  stipulated 
order  preliminary  enjoining  Textron 
from  acquiring  any  additional  shares  of 
Avdel's  stock  and  from  exercising  any 
form  of  direction  or  control  over  Avdel 
pending  a  Commission  administrative 
proceeding.  That  Order  was  modified  by 
Order  of  the  Court  on  March  20, 1989, 
to  allow  Textron  to  acquire  the 
remaining  shares  of  Avdel's  stock.  The 
Orders  required  Avdel  to  be  held 
separate  and  apart  from  Textron  as  an 
independent  competitive  entity,  barred 
Textron  employees  or  representatives 
fitjm  serving  <mi  Avdel's  board  of 
directore,  and  ordered  the  appointment 
of  an  independent  trustee  to  exercise 
Textron's  voting  rights  in  trust  and  to 
elect  an  independent  Avdel  board  of 
directors. 

The  Commission  issued  an 
administrative  complaint  against 
Textron  on  February  28, 1989.  That 
complaint  alleged  that  the  acquisition  of 
Avdel  would  substantially  lessen 
competition  in  the  aerospace  blind  rivet 
market  and  in  the  nonaerospace 
structural  blind  rivet  market,  in 
violation  of  Section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  18,  and 
Section  5  of  the  Federal  Trade 
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Commission  Act.  as  amended.  15  U.S.C. 
45.  An  administrative  trial  was  held 
between  October  29,  1990.  and  June  4, 
1991.  In  an  Initial  Decision  filed  on 
October  4. 1991.  the  Administrative  Law 
Judge  dismissed  the  complaint. 
Complaint  Counsel  filed  an  appeal;  oral 
argument  was  held  on  April  28. 1992. 
and  the  appeal  was  pending  before  the 
Commission  on  April  14. 1993.  when 
the  case  was  withdrawn  from 
adjudication  for  the  purpose  of 
considering  a  proposed  consent 
agreement.  That  consent  agreement 
would  have  required  Textron  to  license 
certain  of  its  aerospace  blind  riverts  and 
the  Monobolt,  its  nonaerospace 
structural  blind  rivet. 

After  consideration  of  the  proposed 
consent,  the  Commission  directed  staff 
on  August  6, 1993.  to  negotiate  with 
Textron  a  revised  consent  agreement  in 
resolution  of  the  complaint  allegations 
in  Docket  No.  9226.  The  proposed 
Consent  Agreement,  which  the 
Commission  has  now  accepted  for 
public  comment,  requires  Textron, 
among  other  things,  to  (1)  cause  Avdel 
to  grant  a  Monobolt  license;  (2)  divest 
Monobolt  assets  that  will  support  the 
highest  production  level  during  the  past 
five  years  of  either  Textron's  or  Avdel 
pic's  (Avdel)  Monobolt  sales;  (3)  hold 
Avdel  separate  pending  the  divestiture 
and  preserve  the  value  of  Textron's  and 
Avdel's  Monobolt  assets  that  may  be 
divested;  and  (4)  provide  technical 
assistance  to  the  new  licensee  for  a  five- 
year  period.  The  proposed  Consent 
Agreement  prescribes  no  relief  with 
respect  to  the  aerospace  blind  rivet 
market. 

Under  the  terms  of  the  proposed 
Consent  Order.  Textron  would  require 
Avdel  to  enter  into  a  Monobolt  Ucense 
with  a  Commission-approved  licensee. 
Textron  would  license  to  the 
Commission-approved  licensee  rights, 
technology,  and  know-how  required  to 
manufacture  Monobolts.  Textron  would 
also  be  required  to  divest  to  the 
Commission-approved  licensee  the 
assets  used  either  by  Textron  or  by 
Avdel  in  the  manufacture  of  Monobolts. 
Such  assets  include  machinery,  fixtures, 
equipment,  tooling,  and  gauges  as  well 
as  blueprints,  product  specifications, 
and  distributor  and  customer  lists. 
Appendix  A  to  the  proposed  Consent 
Order  is  a  list  of  equipment  and 
machinery  that  Textron  represented  to 
the  Coounission  is  required  to  make 
Monobolts  in  the  volume  necessary  to 
replace  the  sales  of  either  Avdel  or 
Textron.  Appendix  B  is  a  list  of 
equipment  and  machinery  also  used  to 
make  Monobolts  but  which  Textron  has 
represented  is  readily  and  economically 
obtainable  from  alternative  sources. 


Because  the  equipment  and  machinery 
listed  on  appendix  B  is  either  readily 
and  economically  obtainable  from 
alternative  sources  or  not  owned  by 
Textron.  Textron  is  not  required  to 
divest  it.  The  Commission  seeks  public 
comment  if  potential  licensees  believe 
any  of  the  equipment  and  machinery 
listed  in  Appendix  B  is  not  readily  and 
economically  obtainable  from 
alternative  sources  or  is  owned  by 
Textron. 

The  Commission  believes  that  the 
granting  of  a  Monobolt  license  and  the 
divestiture  of  Monoboh  assets  will 
enable  a  licensee  to  quickly  begin 
manufacturing  Monobolts  while 
avoiding  significant  barriers  to  entry 
into  this  market,  such  as  the  time- 
consuming  effort  associated  with  the 
development  of  a  structural  blind  rivet 
product  comparable  to  the  Monobolt 
and  MagnaLok  that  does  not  infringe 
other  firms'  patents. 

Textron  would  have  six  (6)  months 
from  the  date  the  proposed  Order 
becomes  final  to  license  the  above 
technology  and  accomplish  the  required 
divestiture.  If  Textron  fails  to  perform 
its  obligations  imder  the  proposed 
Consent  within  that  time,  the 
Commission  would  appoint  a  trustee  to 
grant  the  license  and  accomplish  the 
divestiture. 

The  proposed  Consent  Order  would 
also  prohibit  Textron,  for  a  period  often 
(10)  years  from  the  date  the  proposed 
Order  becomes  final,  from  either:  (A) 
acquiring,  without  the  prior  approvaJ  of 
the  Commission,  any  interest  in  any 
concern  engaged  in  the  manufacture  or 
sale  of  Monobolt/MagnaLok  tyi>e 
structural  blind  rivets  (although  Textron 
may  acquire  up  to  one  (1)  percent  of  the 
stock  of  any  such  entity  for  any  Textron 
employee  benefit  plan  or  Textron 
insurance  company  investment  in 
accordance  with  normal  investment 
practices);  or  (B)  acquiring,  without  the 
prior  approval  of  the  Commission, 
assets  used  or  previously  used  (and  still 
suitable  for  use)  in  the  production  of 
Monobolt/MagnaLok  type  structural 
blind  rivets  from  any  concern  that 
makes  such  rivets  or  made  them  at  any 
time  during  the  two  (2)  years  prior  to 
the  acquisition.  Textron,  however,  need 
not  obtain  prior  Commission  approval 
to  acquire  machinery  or  equipment 
provided  by  or  at  the  direction  of 
Textron  to  the  licensee  pursuant  to 
Paragraph  D  of  the  Order  (if  a  right  of 
first  refusal  is  approved  by  the 
Commission  in  the  license  agreement), 
so  long  as  Textron  provides  thirty  (30) 
days'  prior  notice  to  the  Commission. 

"The  Commission  and  Textron  have 
also  entered  into  a  Hold  Separate 
Agreement,  which  requires  Textron  to 


continue  to  operate  Avdel  as  an 
independent  company  under  the 
supervision  of  a  trustee  until  Textron 
has  completed  its  licensing  and 
divestiture  obligations  under  the 
Consent  Agreement.  The  Hold  Separate, 
which  replaces  the  Federal  Court 
injunction,  contemplates  that 
Commission  Counsel  and  Textron, 
within  seven  (7)  business  days  after  the 
Commission's  acceptance  of  the  Consent 
Agreement  for  public  comment,  will 
jointly  petition  the  United  States 
District  Court  to  dissolve  the  injunction 
entered  on  March  2. 1989.  and  modified 
on  March  20. 1989.  bi  the  event  that  the 
Commission  decides,  after  public 
comment,  to  reject  the  Consent 
Agreement  and  return  the  matter  to 
administrative  adjudication  for  a  final 
resolution,  the  Hold  Separate 
Agreement  would  continue  until  the 
day  after  the  complaint  is  dismissed  by 
a  court  or  the  Commission  or  the  day 
after  all  licensing  and  divestitures 
required  by  a  final  order  have  been 
completed. 

It  is  anticipated  that  the  proposed 
Consent  Order  would  resolve  all  of  the 
competitive  problems  alleged  in  the 
complaint  and  that  no  further  relief  will 
be  sought  from  Textron  with  respect  to 
its  acquisition  of  Avdel.  The  purpose  of 
this  analysis  is  to  faciUtate  public 
comment  on  the  proposed  Order,  and  it 
is  not  intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Order  or  to  modify  in  any  way 
their  terms. 
Donald  S.  aark. 
Secretary. 

Dissenting  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  Textron  Inc., 
Docket  9226 

To  resolve  concerns  about  the 
anticompetitive  effects  of  the 
acquisition  by  Textron  Inc.  of  Avdel  pic. 
the  Commission  today  issues  for  public 
comment  a  proposed  consent  order  that 
imposes  a  licensing  requirement  in  one 
of  the  two  markets  at  issue  in  this  case 
and  no  relief  in  the  second  market.  The 
proposed  order,  in  my  view,  is 
inadequate  in  both  markets.  Textron  and 
Avdel  are  significant  comp)etitors  in  the 
design,  manufacture  and  sale  of  two 
products,  aerospace  blind  rivets  and  a 
specialized  non-aerospace  blind  rivet,* 
each  of  which  is  a  market  under  Section 
7  of  the  Cla\1on  Act.  Anticompetitive 
effects  from  the  acquisition  are  likely  in 
both  markets  and  a  Commission  order 


*  Blind  rivets  are  fasteners  that  join  two  or  more 
sheets  of  material  with  acceis  to  only  one  side  of 
the  join.  Aerospace  blind  rivets  are  used  in  aircraft: 
Monobolt/Magna-Lok  (non-aerospace)  blind  rivets 
are  used  in  heav^  duty  land  transportation  vehicles 
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should  provide  an  effective  remedy  in 
both  marliets.  Full  divestiture  is  the 
appropriate  remedy,  and  nothing 
impedes  the  Conunission  from  imposing 
that  remedy  immediately. 

Since  all  that  remains  to  be  done  in 
the  final  adjudication  of  this  case  is  the 
issuance  of  a  Commission  opinion  and 
decision,'  the  decision  to  accept  a  weak 
settlement  is  incomprehensible.  A 
negotiated  consent  order  offers 
advantages  {e.g.,  certainty  and  reduced 
expenditure  of  resources)  at  the  pre-trail 
stage  of  a  case,  when  the  record  is 
incomplete  and  when  uncertainty  about 
the  likelihood  of  obtaining  a  remedy 
provides  a  sound  basis  for  compromise.s 
After  the  trail,  as  here,  the  completed 
record  in  the  case  enables  us  to  resolve 
the  issue  of  liability.  Because  a 
negotiated  consent  order  offers  few,  if 
any,  advantages  at  this  stage,  there  is  no 
reason  for '  he  Commission  to  agree  to 
any  major  concessions  (assuming 
liability}.^  Presumably,  then,  the  Umited 
relief  provided  in  the  proposed  consent 
order  is  close  to  optimal,  from  the 
majority's  point  of  view.  To  the  extent 
this  is  true,  the  selection  of  this  remedy 
represents  either  a  troubling  change  in 
long-established  and  well-founded 
practice  or  an  unexplained  and 
troubling  aberration  from  that  practice. 
On  the  merits,  the  licensing  remedy 
the  Commission  has  chosen  is  unlikely 
to  cure  the  competitive  problem  in  the 
Monoboll/Magna-lx)k  market.  The 
evidence  in  support  of  liability  seems  to 
me  even  stronger  in  the  aerospace  blind 
rivet  market,  in  which  the  Commission 
imposes  no  remedy  at  all. 

Monobolt/Magna-Lok  Market 

The  proposed  consent  order  requires 
Textron  to  prant  a  license  to 
manufactui  j  the  Monobolt  (a  non- 
aerospace  structural  blind  rivet).  The 
proposed  license  may  provide  sonie 
price  competition  in  the  Monobolt/ 
Magna-Lok  (non-aerospace)  blind  rivet 


<Th«  comprint  iuued  in  Fpbruary  1999.  In 
March  1989.  Texiron  aueoied  to  •nlry  in  tederal 
district  court  of  an  ordur  requiring  that  Avdel  be 
maintained  under  separate  management  pending 
the  ontcome  of  the  Ceminission's  proceeding. 

>In  March  1990.  almost  8  months  before  the 
commencement  of  the  trail  m  this  case.  Textron 
offered  to  settle  the  c^ee  in  the  Monobolt/Magna- 
Lok  market  on  terras  subsianlialty  similar  to  those 
contained  in  the  proposed  consent  order.  See  loint 
Motion  of  Complaim  Counsel  and  Reepondenl 
Textron  toe  To  Withdraw  this  Matter  from 
Adjudication  (.Mar.  9.  1990).  The  Commusion 
rejected  the  proposal.  See  Order  Denying  Joint 
Motion  To  Withdraw  Matter  from  Adjudication 
(May  23, 1990). 

«  At  this  stage  of  the  procee<ilng.  the  Comroisston 
should  not  impose  any  remedy  unless  it  first  frnds 
liability  based  on  a  preponderance  of  the  evidence 
in  the  record.  See  my  statement  dis«entii^  from 
Order  WUhdrr     ng  Matter  from  Adjudication  in 
Textron  hic.  (/.^ril  14.  1993). 


market.!  depending  on  the  capabilities 
and  experience  of  the  licensee.  Indeed. 
Textron  itself  began  production  of  the 
Monobolt  under  a  license  from  Avdel. 
Whether  the  licensee  will  be  able  to 
compete  with  Textron  and  Huck.  the 
two  remaining  firms  in  the  market, 
remains  unknown.  The  only  firms  that 
have  succeeded  in  the  Monobolt/Magna- 
Lok  market— Avdel.  Textron  and 
Huck — have  been  aerospace  blind  rivet 
firms.  These  are  the  firms  that  have  the 
technological  expertise  to  participate  in 
the  Monobolt/Magna-Lok  market  as  low 
coiit,  innovative  competitors.  The 
histoid  of  failed  attempts  to  enter  the 
Monobolt/Magna-Lok  market  by  firms 
that  lack  aerospace  rivet  experience  is 
evidence  of  the  need  for  technological 
expertise. 

After  Textron's  acquisition  of  Avdel, 
two  of  the  three  remaining  aerospace 
blind  rivet  firms,  Textron  and  Huck. 
will  be  the  only  firms  in  the  Monobolt/ 
Magna-Lok  market.  Huck  is  excluded 
under  the  proposed  order  from 
obtaining  the  Monobolt  license  from 
Textron.  The  remaining  aerospace  blind 
rivet  firm  (Allfast")  may  lack  the  ability 
as  well  as  the  interest  to  compete  in  the 
Monobolt/Magna-Lok  market.  Based  on 
information  in  the  record  after  a  full 
trial  of  the  case,  it  seems  unlikely  that 
a  licensee  under  the  proposed  consent 
order  will  have  the  design  and 
technological  capabilities  to  provide 
effective,  low  cost,  long  term 
competition  in  the  Monobolt/Magna- 
Lok  market. 

Aerospace  Blind  Rivet  Market 

The  decision  of  the  majority  not  to 
order  relief  in  the  aerospace  blind  rivet 
market  is  perhaps  even  more 
perplexing,  because  anticompetitive 
effects  from  the  acquisition  appear  to  be 
even  more  likely  in  this  than  in  the 
Monobolt/Magna-Lok  market.  Textron  is 
the  dominant  firm  in  the  industry  in  the 
United  States  and  the  world  (based  on 
sales).  Only  three  firms,  including 
Avdel,  compete  writh  Textron,  and  with 
this  acquisition.  Textron  reduces  the 
number  of  its  aerospace  blind  rivet 
competitors  from  three  to  two. 


»  Monobolt/Magna-Lok  rivet«  are  similar  to 
aerospace  blind  rivets  but  differ  in  strength  and 
other  characteristics  from  other  commercial  rivets 
and  from  their  aerttspace  counterparts.  There  is  no 
dispute  that  Monobolt/Magna-l.ok  rivets  constitute 
a  relevant  product  market.  I.D.F.  324.  Avdel 
developed  the  Monobolt  in  England  in  1975  and 
licensed  it  to  Textron  in  1977;  Huck  developed  the 
Magna-Lok  In  1983. 

s  Allfast  entered  the  aerospace  blind  rivet  market 
by  substantially  copyirtg  Textrtjn's  product,  see 
1J).F.  128-30.  and  subsequently  acquired  the 
aerospace  blind  rivet  busineaa  of  another  fum. 
I.D.F.  148  ft  175.  Insofar  as  the  record  discloses, 
Alltast  has  not  attempted  to  enter  the  Monobolt/ 
Magna-Lok  market. 


Aerospace  blind  rivets  are  complex, 
specialized  fastemers  used  to  join 
aircraft  components  when  access  for 
installation  is  limited  to  one  side  of  the 
join.  Aerospace  blind  rivets  differ  in 
their  materials,  dimensions,  installation 
tooling  and  performance  characteristics, 
such  as  shear  strength,  fatigue  resistance 
and  spindle  retention,  and  they  must  be 
produced  to  very  narrow  tolerances  in 
order  to  meet  military  or  industrial 
performance  and  design  specifications 
and  qualification  tests.  Aerospace 
design  engineers  specify  or  "call  out" 
particular  aerospace  blind  rivets, 
depending  on  the  performance  and 
design  requirements  that  the  aircraft 
demands. 

Competition  in  the  aerospace  blind 
rivet  market  occurs  principally  at  the 
design  stage  of  aircraft  that  use 
aerospace  blind  rivets.  Firms  in  the 
blind  rivet  industry  compete  to  have 
their  blind  rivets,  with  their  particular 
performance  characteristics,  specified 
for  an  aircraft  design. 7  Once  a  particular 
blind  rivet  has  been  designed  into  an 
aircraft,  the  possibilities  for  substitution 
to  other  blind  rivets  (with  different 
design  and  performance  characteristics) 
are  limited,  and  competition  for  sales  of 
blind  rivets  at  the  procurement  stage 
(when  an  aircraft  manufacturer  is 
buying  the  parts  that  have  been 
specified  for  the  aircraft)  is  similarly 
limited. 

Design  stage  competition  also  is 
important  to  constrain  prices  at  the 
procurement  level.  A  firm  that  seeks  to 
exploit  its  success  in  winning  an  aircraft 
design  competition  by.  for  example, 
raising  the  price  of  its  blind  rivets  after 
the  design  has  been  completed,  may 
find  a  less  favorable  reception  for  its 
future  bids.  Its  customers,  the  aerospace 
manufacturers,  will  have  incentives  in 
the  next  design  competition  to  avoid 
doing  repeat  business  with  a  price 
gouger. 

Avdel's  aerospace  blind  rivet  is  a 
relative  newcomer  to  design  stage 
competition  in  the  United  States,  having 
obtained  the  necessary  national  industry 
specification  only  in  1987.»  In  the 
United  States,  in  the  relatively  brief 
period  reflected  in  the  record  of  this 
case,  Avdel  demonstrated  that  its 
product  could  complete  successfully 
with  Textron's  at  the  design  stage,  by 
participating  in  and  winning  aircraft 


'  See  FTC  v.  PPG  Industries.  Inc.,  628  F.  Supp. 
881,  884  (D.D  C),  offd,  798  F.2d  1500, 1505  (D£. 
Cir.  1966)  (design  stage  competition). 

•Industry  spacirtcations  document  the 
performance  characteristics  of  the  various  aerosp«kce 
blind  rivets  and  are  used  by  aerospace  design 
engineers  to  identify  and  select  rivets.  Obtaining 
certification  is  a  critical  first  step  to  overcoming 
reputalional  barrier*  with  aircraft  manufacturer*. 
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design  competitions.^  The  record  shows 
that  Avdel  has  been  second  only  to 
Textron  in  design  competition  wins 
since  the  late  1980*s  in  the  United  States 
and  the  world.  Avdel's  success  in 
aerospace  design  competitions  is  not  yet 
reflected  in  its  sales  in  the  United 
States,  because  of  the  significant  time 
lapse,  often  years,  between  the  design 
and  the  building  of  an  aircraft.  As  a 
result.  Avdel's  share  of  sales  in  the 
United  States  understates  its 
competitive  significance.  Focusing 
narrowly  on  Avdel's  sales  in  the  United 
States  exalts  market  share  over  market 
realities  as  a  p  Klictor  of  competitive 
effects,  places  unwarranted  emphasis  on 
competition  at  the  procurement  stage 
and  ignores  the  more  significant 
competition  that  occurs  when  blind 
rivets  are  incorporated  in  aircraft 
designs. 

Even  before  referring  to  these 
limitations,  however,  the  market  share 
and  concentration  data,  properly 
assessed,  preliminarily  indicate  that 
Textron's  acquisition  of  Avdel  is  likely 
to  affect  competition  adversely  in  the 
aerospace  blind  rivet  market.  Textron  is 
the  dominant  firm  in  the  industry,  with 
approximately  64%  of  sales  in  the 
United  States  and  a  lesser  but  still 
dominant  share  in  the  world. 'o  Avdel, 
one  of  only  three  firms  that  compete 
with  Textron  in  these  markets,  obtained 
0.5%  of  U.S.  sales  within  two  years  after 
obtaining  certification."  Even  if  Avdel's 
competitive  significance  is  measured 
solely  by  its  sales  in  the  United  States, 
the  acquisition  "raisels]  significant 
competitive  concerns"  in  a  highly 
concentrated  market.12  From  the 
jjerspective  of  Avdel's  share  of  sales  in 
world  markets,  where  Avdel  has 
competed  with  Textron  for  a  longer 


•A  fini>  need  twl  win  the  design  stage 
competition  to  affect  competition  in  the  market.  See 
eg..  FTC V.  Elders  Grain,  Inc..  868  F.2d  901.  907 
(7th  Cir.  1989)  ("The  possibility  of  such 
jcompetingl  offer*  keeps  the  existing  relationships 
from  becoming  exploitative.");  Grumman  Corp.  v 
LTV  Corp..  665  F.2d  10.  13  (2d  Cir.  1961) 
("UosuooeMful  bidders  are  no  less  competitors  than 
the  succBMful  one."). 

'"The  market  share  and  concentration  data  cited 
in  the  text  are  derived  from  the  Initial  Decision. 
I.D.F.  ie9-77. 

>  <  Huck  and  Allfast  are  the  other  firms  in  the 
aerospace  blind  rivet  market. 

''Using  the  sales  figures  cited  in  the  Initial 
Decisioa  the  pre-acquisition  HHI  is  4617.  and  the 
acquisition  would  increase  the  HHI  by  64  points. 
See  1992  Horizontal  Merger  Guidelines  section 
1.51(b).  The  Guidelines  define  markets  in  which  the 
Herfindahl-Hirschman  Index  ("HHF)  is  above  1800 
as  highly  c»ncentrated  and  mergers  that  produce  an 
increase  in  the  HHI  of  more  than  50  points  in  such 
markets  "potentially  raise  tigniflcant  competitive 
conrems."  depending  on  other  relevant  factors.  The 
other  relevant  considerations,  such  as  the  ability  to 
exercise  market  power  and  conditions  of  entry, 
counsel  that  anticompetitive  effects  are  likely  as  a 
result  of  this  acquisition. 


period  of  time.o  the  increase  in 
concentration  from  the  acquisition  is  in 
the  range  "presumed  *  •  •  likely  to 
create  or  eiihance  market  power,  "i*  A 
third  approach  would  acknowledge  the 
importance  in  this  industry  of 
competition  at  the  design  stage  of 
aircraft  by  assigning  equal  shares  to  the 
market  participants."  Using  this 
approacii.  Textron,  Huck  and  Avdel 
each  would  have  one-third  of  the 
market,  and  the  acquisition  would 
increase  the  HHI  from  333  points  to 
5000  points.  IB  None  of  these  approaches 
can  be  regarded  as  exclusive  in  this 
case,"  but.  in  the  aggregate,  they  reflect 
the  serious  potential  of  this  acquisition 
to  have  anticompetitive  effects  and 
demonstrate  the  need  for  careful 
analysis  of  other  characteristics  of  the 
market. 

Textron's  arguments  in  defense  of  the 
acquisition  rest  almost  entirely  on  the 
alleged  lack  of  competition  between 
Textron  and  Avdel  at  the  procurement 
stage  and  the  size  of  Avdel's  sales  in  the 
United  States.  As  we  have  seen, 
however,  design  competition,  not 
procurement  competition,  is  the 
appropriate  focus.  Competition  at  the 
design  stage  is  reduced  by  the 
elimination  of  Avdel  as  an  independent 
firm.'*  As  we  also  have  seen,  the  sales 
that  Avdel  achieved  within  the  first  two 
years  after  having  obtained  certification 
in  the  United  States  do  not  reflect  its 
significance  in  the  market.  Indeed,  the 


"Textrtxi  claims  that  Avdel's  success  in  Euro[>e 
reflects  some  difference  in  demand,  but  the 
argument  is  undermined  by  the  fact  that  Textron  is 
the  dominant  firm  in  Europe,  as  it  is  in  the  United 
Slates.  In  1987.  Textron/Europe  acknowledged  that 
Avdel's  product  "is  steadily  pro|gr|essing  to 
become  an  established  blind  rivet  in  the  aerospace 
industry."  CX407W. 

»«The  world  aerosptace  blind  rivet  market  is 
highly  concentrated,  and  the  acquisition  would 
Increaae  the  HHI  by  more  than  100  points.  In  this 
range,  mergers  are  "presumed  *  *   *  likely  to  create 
or  enhance  market  power  or  facilitate  its  exercise." 
1992  Honro.-ital  Merger  Guidelines  section  1.51(c). 

"See  1992  Horizontal  Merger  Guidelines  section 
1.4n.l5. 

<*lf  tve  include  Allfast  at  the  design  stage. 
TextronU  acquisition  of  Avdel  would  increase  the 
HHI  from  2500  poinu  to  3333  points.  Only  Textron, 
Avdel  and  Huck  have  developed  blind  rivet  designs 
and  competed  in  aircraft  design  competitions. 
Allfast  substantially  copied  Textron's  blind  rivets 
and  participates  primarily  at  the  pnxrurement  stage 
of  aircraft  construaion.  not  the  design  stage.  See 
note  17  below. 

"None  of  these  apprtMches.  for  example,  reflects 
the  ability  to  design  aerospace  blind  rivets,  a 
process  that  can  take  several  years.  Textion,  Huck 
and  Avdel  appear  to  be  the  only  firms  that  compete 
in  designing  Wind  rivets.  Firms  that  do  not  design 
blind  rivets  (e.g..  Allfast)  lend  to  be  second  sources 
for  the  procurement  of  blind  rivets,  not  participants 
in  the  competition  to  be  included  in  aircraft 
desigits. 

'•The  availability  of  a  different,  independently 
produced  rivet  at  the  design  suge  of  aircraft  also 
constrains  prices  at  the  procurement  stage. 


record  shows  that  Textron  projected  a 
similar  level  of  sales  in  the  years 
following  the  introduction  of  its  own. 
new-generation  product.  New  products, 
even  Textron  products,  take  time  to  win 
acceptance  from  aircraft  manufacturers 
and  to  be  included  in  aircraft  designs 
before  they  can  achieve  substantial 
sales. 

Other  characteristics  of  the  market 
support  the  need  for  a  remedy  in  the 
aerospace  blind  rivet  market.  The  record 
shows  that  entry  is  difficult  and  time 
consuming.  Designing  a  product  takes 
several  years,  production  is  demanding 
and  difficult,  and  obtaining  industry 
specification  and  acceptance  from 
aerospace  engineers  who  design  aircraft 
can  take  additional  years.  Achieving 
sales  takes  additional  time,  because  of 
the  lag  between  the  design  and  the 
building  of  an  aircraft.  With  the 
acquisition  of  Avdel.  three  firms  will 
have  exited  the  market  since  1988. '« 
After  the  acquisition,  with  only  two 
firms  competing  to  be  included  in  new 
aircraft  designs,  the  likelihood  of 
collusion  is  enhanced.  New  aerospace 
blind  rivet  product  design  also  is  likely 
to  be  affected  adversely.  The  impetus 
that  competition  provides  for 
innovation  is  diminished  by  this 
acquisition.  Divestiture  is  the  only 
effective  remedy  to  prevent  these 
anticompetitive  effects. 

Textron's  acquisition  of  Avdel  is 
likely  substantially  to  reduce 
competition  in  both  the  aerospace  and 
the  non-aerospace  blind  rivet  markets. 
The  proposed  consent  order  is 
inadequate  to  remedy  the  likely 
anticompetitive  effects  of  the 
acquisition.  The  Commission  should 
instead  require  full  divestiture  by 
Textron  of  Avdel. 

I  dissent. 
jFR  Doc.  93-27862  Filed  11-10-93;  8:45  ami 
BNjjNO  cooc  erw-ov-M 


[File  No.  912  3253] 

Redmond  Products,  Inc.,  et  a!.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Minnesota-based 


'•  Voi-Shan.  a  former  Textron  licensee.  ar>d 
Olympic  exited  the  market  in  1988  and  1989. 
respectively. 
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manufacturer  of  hair  care  products  and 
its  officer  from  making  unsubstantiated 
representations  regarding  the 
environmental  benefits  of  any  cosmetic 
product  in  the  future. 

DATES:  Comments  must  be  received  on 
or  before  January  11, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATHDN  CONTACT: 
Michael  Dershowitz  or  Kevin  Bank, 
FTC/S-4002.  Washington,  DC  20580. 
(202)  326-3158  or  326-2675. 

SUPPLEMENTARY  INFORMATKW:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
cenain  acts  and  practices  of  Redmond 
Products,  Inc.,  a  corporation,  and 
Thomas  M.  Redmond,  individually  and 
as  an  officer  of  said  corporation 
("proposed  respondents"),  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Redmond  Products,  Inc.,  by  its  duly 
authorized  officer,  and  "Thomas  M. 
Redmond,  individually  and  as  an  officer 
of  said  corporation,  and  their  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Redmond 
Products,  Inc.,  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Minnesota,  with  its  office  and 
principal  place  of  business  at  18930 
West  78th  Street,  Chanhassen, 
Minnesota  55317. 

Proposed  respondent  Thomas  M. 
Redmond  is  an  officer  of  said 
corporation.  He  formulates,  directs  and 
controls  the  acts  and  practices  of  said 


corporation,  and  his  address  is  the  same 
as  that  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accrpted  by  the  Conmiission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdravtm  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondents  address 


as  stated  in  this  agreement  shall 
constitute  service.  Proposed 
respondents  waive  any  right  they  might 
have  to  any  other  maimer  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  imderstanding. 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  complaint  and  the  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  they  have 
fully  complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

The  term  "Volatile  Organic 
Compound"  ("VOC")  means  any 
compound  of  carbon  which  participates 
in  atmospheric  photochemical  reactions 
as  defined  by  the  U.S.  Environmental 
Protection  Agency  at  40  CFR  51.100  (s), 
and  as  subsequently  amended.  When 
the  final  rule  was  promulgated,  57  FR 
3941  (February  3. 1992).  the  EPA 
definition  excluded  carbon  monoxide, 
carbon  dioxide,  carbonic  acid,  metallic 
carbides  or  carbonates,  ammonium 
carbonate  and  certain  listed  compounds 
that  the  EPA  has  determined  are  of 
negligible  photochemical  reactivity. 

"Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 


It  is  ordered  That  respondents 
Redmond  Products,  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  Thomas  M.  Redmond, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  labeling,  offering 
for  sale,  sale,  or  distribution  of  any 
Redmond  hair  care  product  containing 
any  volatile  organic  compound,  in  or 
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affecting  commerce,  as  "commerce"  is 
defined  in  tli9  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  through  the 
use  of  such  terms  as  "Environmentally 
Formulated."  "Environmental  Formula 
Contains  Natural  Propellents  and  No 
Fluorocaibons,"  or  any  other  term  or 
expression,  that  any  such  product  will 
not  harm  the  atmosphere  or  the 
environment,  unless  at  the  time  of 
making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  such  representation. 

n 

ft  is  farther  ordered  Thai  respondents. 
Redmond  Products  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  Thomas  M.  Redmond, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  oUier  device,  in  connection 
with  the  manufacturing,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  cosmetic 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that  any  product  offers  any 
environmental  benefit,  unless  at  the 
time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  such  representation. 

m      I 

Nothing  in  this  Order  shall  prevent 
respondents  from  using  any  of  the  terms 
cited  in  Part  I,  or  similar  terms  or 
expressions,  if  necessary  to  comply  with 
any  Federal  rule,  regulation,  or  law 
governing  the  use  of  such  terms  in 
advertising  and  labeling. 

IV 

It  is  further  ordered  That  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Conunission  for  inspection  and 
copyine: 

1.  All  materials  that  were  relied  upon 
disseminating  such  representation;  and 

2.  All  tests,  reports,  studies,  surveys 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 


contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

V 

It  is  further  ordered  That  the  corporate 
respondent  shall  distribute  a  copy  of 
this  order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives,  or  employees 
engaged  in  the  preparation  and 
placement  of  advertisements, 
promotional  materials,  product  labels  or 
other  such  sales  materials  covered  by 
this  order. 

VI 

It  it  further  ordered  That  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergency  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

vn 

It  is  further  ordered  That  the 
individual  respondent  shall  notify  the 
Commission  in  the  event  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  each  affiliation 
with  a  new  business  or  employment.  In 
addition,  for  a  period  of  five  (5)  years 
from  the  date  of  service  of  this  Order, 
he  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment  whose 
activities  include  the  sale,  distribution, 
and/or  manufacturing  of  cosmetic 
products  or  of  his  affiliation  with  a  new 
business  or  employment  in  which  his 
own  duties  and  responsibilities  involve 
the  sale,  distribution,  and/or 
manufacturing  of  cosmetic  products. 
Each  such  notice  shall  include  the 
individual  respondent's  new  business 
address  and  a  statement  of  the  nature  of 
the  business  or  employment  in  which 
such  respondent  is  newly  engaged,  as 
well  as  a  description  of  such 
respondent's  duties  and  responsibilities 
in  connection  with  the  business  or 
employment.  The  expiration  of  the 
notice  provision  of  this  paragraph  shall 
not  affect  any  other  obUgation  arising 
under  this  order. 

vin 

It  is  further  ordered  That  respondents 
shall,  within  sixty  (60)  days  after  the 
service  of  this  Order  upon  them,  and  at 
such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing  setting  forth  in  detail 


the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Redmond  Products, 
Inc..  a  Minnesota  corporation  and 
Thomas  M.  Redmond,  individually  and 
as  an  officer  of  the  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  comments  received  and 
will  decide  whether  it  should  withdraw 
bom  the  agreement  and  take  other 
appropriate  action,  or  make  final  the 
agreement's  proposed  order. 

This  matter  concerns  the  labeling  and 
advertising  of  two  of  respondents' 
aerosol  hair  spray  products— "Aussie 
Mega  Styling  Spray"  and  "New  Zealand 
Hair  Paradise  Zapset  Hair  Spray."  The 
Commission's  complaint  in  this  matter 
chaises  that  respondents  made 
advertising  claims  that  these  products 
are  "environmentally  formulated"  and 
labeling  claims  that  the  products  have 
an  "environmental  formula"  that 
"contains  natural  propellants  and  no 
fluorocarbons."  The  complaint  alleges 
that  through  such  claims,  respondents 
made  unsubstantiated  representations 
that  there  are  no  ingredients  in  the  hair 
sprays  which  are  damaging  to  the 
environment  and  that  because  the  hair 
sprays  contain  natural  propellants  and 
no  fluorocarbons.  they  do  not  harm  the 
environment.  In  fact,  Redmonds  hair 
spray  products  contain  the  volatile 
organic  compounds  propane,  butane 
and  SD  alcohol  40,  chemicals  that  under 
many  atmospheric  conditions  contribute 
to  the  formation  of  ground  level  ozone, 
a  major  component  of  smog. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  char^ged  and  to  prevent  the 
respondents  fi^m  engaging  in  similar 
acts  and  practices  in  the  future. 

The  term  "volatile  organic 
compound"  (VOC)  is  defined  in  the 
consent  order  in  accordance  with  the 
definition  adopted  by  the 
Environmental  Protection  Agency 
("EPA")  in  a  February  3. 1992. 
rulemaking.  To  assist  the  public  and  the 
industry  in  understanding  the  coverage 
of  the  order,  those  compounds  that  the 
EPA  expressly  excluded  from  the 
definition  of  VOC  at  the  time  the 
definition  was  promulgated  are  listed  in 
the  order.  Because  EPA  could  in  the 
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future  modify  its  deflnition  based  on 
evolving  scientific  evidence,  the  term 
VOC  as  used  in  the  order  will  vary 
depending  upon  EPA's  definition  of  the 
term.  Those  compounds  that  EPA  may 
decide  should  be  excluded  from  the 
definition  of  VOC  because  negligible 
photochemical  reactivity  will  thus  be 
excluded  under  the  consent  order. 
Likewise  any  compounds  that  EPA  may 
decide  should  be  defined  as  VOCs  will 
be  covered  by  the  order. 

Part  I  of  the  proposed  order  requires 
respondents  to  cease  and  desist  from 
representing  that  any  product 
containing  volatile  organic  compounds 
is  "environmentally  formulated"  or  has 
an  "environmental  formula"  containing 
"natural  propellents  and  no 
fluorocarbons,"  or  through  the  use  of 
any  other  term  or  expression,  that  any 
such  product  will  not  harm  the 
atmosphere  or  the  environment,  unless 
respondents  possess  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  representation. 

Part  n  of  the  proposed  order  provides 
that  if  the  respondents  represent  in 
advertising  or  labeling  that  any  cosmetic 
product  offers  any  environmental 
benefit,  they  must  have  competent  and 
reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  representation. 

The  proposed  order  also  requires 
respondents  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials  and 
employees,  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
to  notify  the  Commission  of  any  changes 
in  the  business  or  employment  of  the 
named  individual  respondent,  and  to 
file  one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  the  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 
[FR  Doc.  93-27861  Filed  11-10-93;  845  am] 
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Evaluation  of  a  Community 
Intervention  in  China  of  ttie  Use  of 
Periconceptional  Folic  Acid 
Supplements  To  Prevent  Spina  Bifida 
and  Anencepturiy 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  to  continue  a  cooperative 
agreement  with  the  Beijing  Medical 
University  (BMU)  of  the  People's 
Republic  of  China  (PRC)  for  the  conduct 
of  a  program  to  evaluate  a  community 
intervention  in  China  of  the  use  of 
periconceptional  folic  acid  supplements 
to  prevent  spina  bifida  and  anencephaly 
(SEA).  It  is  anticipated  that  up  to 
$2,000,000  will  be  available  in  FY  1994 
to  fund  the  cooperative  agreement 
beginning  approximately  December 
1993.  The  cooperative  agreement  will 
have  a  project  period  of  up  to  three 
years  that  will  be  divided  into  twelve- 
month budget  periods. 

The  purpose  of  this  cooperative 
agreement  is  to  support  a  project  to  be 
undertaken  by  BMU  to  evaluate  a 
community  intervention  program 
promoting  the  use  of  periconceptional 
folic  acid  supplements  to  prevent  spina 
bifida  and  anencephaly. 

In  conjunction  with  the  Chinese 
Ministry  of  Public  Health  (MOPH) 
recommendation  that  women  of 
childbearing  age  should  consume  0.4 
mg  of  folic  acid,  four  provinces  have 
been  selected  to  be  model  intervention 
sites:  Hebei  &  Shanxi  in  Northern  China, 
and  Jiangsu  &  Zhejiang  in  southern 
China.  The  intervention  will  educate 
and  encourage  women  to  consume  0.4 
mg  of  folic  acid  supplements  per  day 
which  will  be  made  available  for 
purchase  in  the  community.  The 
evaluation  of  the  intervention  will  take 
three  to  four  years  to  complete. 

The  CDC  will  (1)  assign  a  medical 
epidemiologist  to  the  project;  (2) 
provide  technical  and  scientific 
consultation  and  assistance  for  the 
implementation  of  all  epidemiologic 
and  surveillance  activities;  (3)  provide 
epidemiologic  training  and  on-site 
consultation;  (4)  provide  guidance  on 
project  management  and  administration 
matters  related  to  the  conduct  of  the 
scientific  aspects;  (5)  collaborate  in  the 
development  of  scientific  protocols;  (6) 
collaborate  in  developing  methods  and 


procedures  for  collecting,  processing 
and  analyzing  study  data;  (7)  collaborate 
in  the  general  design  and  conduct  of  the 
intervention  evaluation;  (8)  collaborate 
in  the  definition  and  preparation  of 
reports  that  may  result  fi^m  the  project; 
and  (9)  collaborate  with  the  Cooperative 
Oversight  Group  and  the  Project 
Operating  Group; 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  Healthy  People  2000 
Priority  Area  directed  toward  improving 
Maternal  and  Infant  Health  by  the  year 
2000.  (For  ordering  a  copy  of  "Healthy 
People  2000,"  see  the  section  WHCRE  TO 
OBTAIN  ADOmONAL  INFORMATKDN.) 


Authority 

This  program  is  authorized  under 
sections  301  and  307  of  the  Public 
Health  Service  Act,  as  amended,  42 
U.S.C.  241  and  242/.  section  5  of  the 
International  Health  Research  Act  of 

1960.  22  U.S.C.  2101-2104,  and  section 
104  of  the  Foreign  Assistance  Act  of 

1961.  22  U.S.C.  2151b. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Beijing  Medical  University  of  the 
People's  Republic  of  China  for  this 
program.  No  other  applications  are 
solicited.  The  Program  Announcement 
and  application  kit  have  been  sent  to 
BMU. 

The  People's  Republic  of  China  is  the 
most  appropriate  country  and  the 
Beijing  Medical  University  is  the  most 
appropriate  organization  to  conduct  the 
work  under  this  cooperative  agreement 
because: 

1.  Northern  China  has  the  highest 
known  rate  of  SBA  in  the  world.  In  rural 
areas,  the  rate  is  about  6  per  1,000  total 
births,  or  almost  10  times  the  U.S.  rate. 

2.  SBA  are  major  causes  of  stillbirth 
and  infant  mortality  in  northern  China. 
Improving  birth  outcomes  is  a  high 
priority  at  all  levels  of  government  and 
within  most  Chinese  public  health  and 
medical  organizations. 

3.  China  nas  a  large  stable  population 
with  virtually  no  routine  access  to 
multivitamin  or  folic  acid  supplements 
in  most  rural  and  many  urban  areas. 

4.  Women  can  be  identified  early 
when  they  register  for  marriage; 
premarital  pregnancy  is  uncommon;  and 
80%  of  those  married  become  pregnant 
within  one  year. 

5.  Well  trained  and  qualified  Chinese 
scientists  at  the  National  Center  for 
Maternal  and  Infant  Health,  Beijing 
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Medical  University,  have  collaborated 
with  CDC  for  10  years  on  a  World 
Health  Organization  risk  approach 
project  in  Beijing  Municipality,  Shunyi 
County.  This  project  established  a 
surveillance  system— the  Perinatal 
Health  Care  Delivery  System — which 
monitors  all  pregnancies  in  the  county 
and  their  outcomes.  To  help  plan  this 
community  intervention  effort,  a  special 
birth  defects  surveillance  system  has 
provided  accurate  and  timely  current 
estimates  of  births  and  birth-defect 
rates. 

During  the  first  two  years  of  the  CDC 
cooperative  agreement  with  BMU,  the 
Perinatal  Health  Care  Delivery  System 
has  been  extended  to  additional 
counties  and  will  be  used  to  monitor 
pregnancy  outcomes  during  the 
intervention. 

6.  In  March  1993,  the  Chinese 
Ministry  of  Public  Health  issued  a 
recommendation  that  all  women  of 
childbearing  age,  whether  or  not  they 
have  had  a  previous  neural  tube  defect 
(NTD)-affected  pregnancy,  should 
consume  0.4  mg  of  folic  acid.  This 
recommendation,  based  on  recently 
published  research,  has  shown  that  if 
women  take  folic  acid  shortly  before 
they  become  pregnant  and  in  the  early 
weeks  of  pregnancy,  they  may  reduce 
their  chances  of  having  a  baby  with  SEA 
by  50%.  Based  on  the  available  research 
results,  the  PHS  issued  a  public  health 
recommendation  in  September  1992. 
The  PHS  recommended  that  all  women 
of  childbearing  age  who  are  capable  of 
becoming  pregnant  should  consume  0.4 
mg  of  folic  acid  per  day  for  the  purpose 
of  reducing  their  risk  of  having  a 
pregnancy  affected  with  spina  bifida  or 
other  neural  tube  defects. 

7.  The  proposed  project  activities 
involving  epidemiology,  surveillance 
and  prevention  efforts  are  strongly  and 
directly  related  to  the  achievement  of 
the  United  States  CDC  National  Center 
for  Environmental  Health  research  and 
development  programs  in  Birth  Defects 
and  Developmental  Disabilities.  The 
project  activities  are  based  on  10  years 
of  experience  with  the  World  Health 
Organization  risk  approach  project  in 
Beijing  Municipality  mentioned 
previously  in  this  document,  as  well  as 
the  past  two  years  of  experience  with 
the  cooperative  agreement  between  CDC 
and  BMU. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  Review. 


Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Assistance 
number  is  93.283. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  reference  Program 
Announcement  Number  404.  entitled 
"Evaluation  of  a  Community 
Intervention  in  China  of  the  Use  of 
Periconceptional  Folic  Acid 
Supplements  to  Prevent  Spina  Bifida 
and  Anencephaly,"  and  contact  Ms. 
Carolyn  J.  Russell.  Chief.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Mailstop  E-09, 
Atlanta.  Georgia  30305.  telephone  (404) 
842-6655. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report  Stock  No.  017-O01-00473-1) 
referenced  in  the  "Summary"  may  be 
obtained  through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  November  5.  1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  93-27784  Filed  11-10-93;  8:45  am] 
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Health  Care  Financing  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Pennsylvania  State 
Plan  Amendment  (SPA) 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  December  16, 
1993,  in  room  3020;  3535  Market  Street, 
Philadelphia,  Pennsylvania,  to 
reconsider  our  decision  to  disapprove 
Pennsylvania  SPA  91-42. 
CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  November  29, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  HCFA  Hearing  Staff, 


Groundfioor.  Meadowwood  East 
Building.  1849  Gwynn  Oak  Avenue, 
Baltimore.  Maryland  21207.  Telephone: 
(410) 597-3013. 

SUPPt.EMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Pennsylvania  State  plan 
amendment  (SPA)  number  91-42. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

The  amendment  was  submitted  by  the 
Commonwealth  of  Pennsylvania  on  May 
6, 1993.  It  requested  an  exception  to  the 
payment  process  to  assist  the  State  in 
placing  limited  high-tech  residents, 
such  as  ventilator  dependent  and  head 
and  spinal  cord  injured  individuals, 
into  nursing  facilities.  The 
Commonwealth  requested  an  effective 
date  of  March  29,  1992. 

Federal  regulations  at  42  CFR 
447.253(h)  require  that  the  Medicaid 
agency  must  comply  with  the  public 
notice  requirements  in  §  447.205  when 
it  is  proposing  significant  changes  to  its 
methods  and  standards  for  setting 
payment  rates  for  inpatient  hospital  and 
long-term  care  facility  services.  Section 
447.205(d)(1)  requires  that  the  notice  be 
published  before  the  proposed  effective 
date  of  the  change.  Section  447.205(c)(2) 
requires  that  the  notice  include  an 
estimate  of  any  expected  increase  or 
decrease  in  annual  expenditures. 

The  issue  in  this  matter  is  whether  the 
Commonwealth  complied  with  public 
notice  requirements  at  42  CFR 
447.205(c)(2).  Section  447.205(c)(2) 
requires  that  the  notice  include  an 
estimate  of  any  expected  increase  or 
decrease  in  annual  expenditures. 

The  Commonwealth  submitted  the 
plan  amendment  on  April  3. 1992,  and 
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included  ■  copy  of  its  March  28, 1992. 
public  notice.  This  notice,  however,  did 
not  comply  with  the  requirements  of  42 
CFR  447.205(c)(2)  since  it  did  not 
include  an  estimate  of  the  expected 
increase  or  decrease  in  aggregate  anniul 
expenditures.  The  Commonwealth 
subsequently  published  public  notice 
which  amended  the  March  28, 1992. 
notice  to  meet  the  requirements  of  42 
CFR  447.205(cH2).  This  notice  was 
published  on  February  27, 1993. 

The  Commonwealth  believes  the 
requested  March  29.  1992,  effective  date 
is  approvable  because  any  interested 
individual  could  have  been  provided 
the  expenditxire  information  by  writing 
to  the  contact  person  Usted  in  the  March 
28,  1992,  notice. 

HCFA  believes  the  effective  date  for 
the  amendment  cannot  be  March  29, 
1992,  because  the  Commonwealth  did 
not  publish  the  required  pubUc  notice 
until  Fobruary  27, 1993.  Therefore,  in 
accordance  with  42  CFR  447.205(d)(1), 
HCFA  can  approve  the  amendment  with 
an  effective  date  of  February  28, 1993, 
the  day  following  the  publication  of  the 
Commonwealth's  notice. 

Based  on  the  above,  and  after 
consultation  with  the  Secretary  as 
required  by  42  CFR  430.15(c)(2),  the 
proposed  effective  date  of  March  29, 

1992,  was  disapproved. 

The  notice  to  the  Commonwealth 
announcing  an  administrative  hearing  to 
reconsider  the  disapproval  of  its  SPA 
reads  as  follows: 
Ms.  Karen  F.  Snider, 
Secretary,  Deportinent  of  Public  Welfare. 
Health  and  Welfare  Building,  Boom  333. 
Harrisburg,  Pennsylvania  17120-2675. 

Dear  Ms.  Snider:  I  am  responding  to  your 
request  for  reconsideration  of  the  decisioo  to 
disapprove  Penns)'lvania  State  Plan 
Amendment  (SPA)  91-42. 

The  amendment  was  submitted  by  the 
Commonwealth  of  Pennsylvania  on  May  6, 

1993.  It  requested  an  exception  to  the 
pa>Tnent  process  to  assist  the  State  in  placing 
limited  high-tech  residents,  such  as 
ventilator  dependent  and  head  and  spinal 
cord  injured  individuals,  into  nursing 
facilities.  The  Commonwealth  requested  an 
effective  date  of  March  29, 1992. 

The  issue  in  this  matter  is  whether  the 
Commonwealth  complied  with  public  notice 
requiremenU  at  42  CFR  447.205(c)(2). 
Section  447.205(c)(2)  requires  that  the  notice 
include  an  estimate  of  any  expected  increase 
or  decrease  in  annual  expenditiires. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  December 
16.  1993.  at  10  a.m..  room  3020,  3535  Market 
Street.  Philadelphia.  Pennsylvania.  If  this 
date  is  not  acceptable,  we  would  be  glad  to 
set  another  date  that  is  aiutually  agreeable  to 
the  parties.  The  hearing  will  be  governed  by 
the  procedures  prescribed  at  42  CFR,  part 
430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 


present  any  probioms.  please  contact  the 
Docket  aerk.  In  order  to  hcilitate  any 
conununication  which  mav  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Oerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  rea<±ed 
at  (410)  597-3013. 

Sincerely, 
Bruce  C  Vladeck. 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C  section  1316);  42  CFR  section  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13.714,  Medicaid  Aasistanca 
Program) 

Dated:  November  5, 1993. 
BnioaC  Vladeck. 

Administrator,  HeoHh  Care  Fiitaitcing 

Administration. 

|FR  Doc  93-27830  Filed  11-10-93;  8:45  am) 

HUMQ  COOK  4ia»-«»-r 


Health  Reaources  and  Sarvlcaa 
Administration 

Special  Protect  Grsnta;  Maternal  and 
CMId  Health  Servtcea;  Federal  Set- 
Aalde  Program;  State  Systems 
Development  Initiative 

ACiCNCY:  Health  Resources  and  Services 

Administration  (HRSA). 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  is  announcing 
the  availability  of  fiscal  year  1994  funds 
for  a  limited  competition  for  State 
Systems  Development  Initiative  (SSDI) 
grants.  The  purpose  of  the  SSDI  is  to 
assist  State  Maternal  and  Child  Health 
(MCH)  and  Children  with  Special 
Health  Care  Needs  (CSHCN)  programs 
in  developing  and  implementing  an 
infrastructure  to  establish  community- 
based  service  systems  to  meet  the  health 
and  health-related  needs  of  all  children 
and  their  families.  Competition  is 
limited  to  State  MCH  and  CSHCN 
agencies  because  our  intent  is  to  directly 
support  their  infrastructure 
development  efforts.  In  FY  1993,  57  of 
the  59  States  and  jurisdictions  applied 
for  SSDI  grants  and  50  were  funded. 
This  competition  is  limited  to  the  nine 
States  and  jurisdictions  which  do  not 
have  SSDI  grants.  Awards  will  be  made 
under  the  program  authority  of  section 
502(a)  of  the  Social  Security  Act.  the 
MCH  Federal  Set-Aside  Program. 

Grants/Amounts:  Up  to  $900,000  will 
be  available  to  support  up  to  nine  new 
projects  in  an  amount  up  to  $100,000 
per  award  for  1  year.  Project  periods  are 
up  to  3  years. 

Eligibility.  The  nine  States  and 
jurisdictions  not  already  receiving  funds 
under  the  SSDI  grant  program:  New 
York,  Puerto  Rico,  Mississippi, 


Arkansas,  Louisiana,  Texas.  Nebraska, 
Pennsylvania,  and  Republic  of  the 
Marshall  Islands.  Either  the  State  agency 
MCH  or  CSHCN  program  U  eligible. 
However,  the  application  must  be 
jointly  developed  and  the  project  must 
be  jointly  implemented  by  both 
programs. 

AO0RE88C8:  Oant  applications  must  be 
submitted  to:  Chief,  Grants  Management 
Branch,  Office  of  Program  Support. 
Maternal  and  Child  Heahh  Bureau. 
Health  Resources  and  Services 
Administration,  room  18-12.  Parklawn 
Building,  5600  Fishers  Lane.  Rockville. 
Maryland  20857.  (301)  443-1440. 
Applicants  for  these  projects  will  use 
application  Form  PHS  5181-1  with 
revised  factsheet  CffiHS  Form  424. 
approved  by  OMB  under  control 
number  0937-0189. 

DATES:  The  application  deadline  date  is 
November  30. 1993.  Eligible  applicants 
have  been  notified  by  letter  of  Ckrtober 
28,  1993. 

Competing  applications  will  be 
considered  to  be  on  time  if  they  are 
either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  competing  applications  not 
accepted  for  prtx:e8sing  or  those  sent  to 
an  address  other  than  indicated  in  the 
A00RESSE8  section  will  be  returned  to 
the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
programmatic  or  technical  information 
on  MCH  issues,  contact  Elavid  E. 
Heppel,  M.D.,  5600  Fishers  Lane,  room 
18A-30,  telephone:  301  443-2250;  oa 
CSHCN  issues,  contact  John  C  Shwab, 
5600  Fishers  Lane,  room  18A-18. 
telephone:  301  443-2370.  For 
information  concerning  business 
management  issues,  contact  Mrs. 
Maxine  Toense,  Grants  Management 
Branch,  Maternal  and  Child  Health 
Bureau,  room  18-12.  Pariclawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland,  telephone:  301  443-1440. 
The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.110. 

Dated:  November  5, 1993. 
William  A.  Robinson, 
Acting  Administrator. 
(FR  Doc.  93-27798  Filed  11-10-93;  8:45  ami 
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Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Seivice 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  October  29. 1993. 

(Call  PHS  Reports  Clearance  Officer 
on  (202)  690-7100  for  copies  of 
requests). 

1.  Services  Research  Outcomes  Study 
(Pilot  Study  and  Abstracting) — (New) — 
The  Services  Research  Outcomes  Study 
employs  the  National  DRS  client  sample 
to  gathra-  information  required  in  the 
formulation  of  National  drug  policy.  A 
sample  of  3000  treatment  clients  will  be 
followed  up  through  records  and 
personal  interview  to  obtain  information 
on  drug  use,  criminal  activity,  and 
treatment  utilization  patters. 
Respondents:  Individuals  or 
households;  State  or  local  governments" 
businesses  or  other  for-profit;  Federal 
agencies  or  employees;  non-profit 
institutions;  small  businesses  or 
organizations;  Number  of  Respondents: 
165;  Number  of  Responses  Per 
Respondent:  1;  Avemge  Rurden  Per 
Response:  3.93  hours;  Estimated  Annua] 
Rurden  hours:  648  hours. 

2.  List  of  Ingredients  Added  to 
Tobacco  in  the  Manufacture  of 
Smokeless  Tobacco  Products — New — 
Public  Law  99-252  (15  U.S.C.  4403(a) 
requires  manufacturers,  packagers,  and 
importers  of  smokeless  tobacco  products 
to  provide  the  Secretary  of  HHS 
annually  with  a  list  of  all  ingredients 
added  to  tobacco  in  the  manufacture  of 
smokeless  tobacco  products.  Each 
ingredient  should  be  reported  by 
chemical  name  and  Chemical  Abstract 
Service  nvmfiber.  Respondents: 
Businesses  or  other  for-profit;  small 
businesses  or  organizations;  Number  of 
Respondents:  11;  Number  of  Responses 
Per  Respondent:  1;  Average  Rurden  Per 
Response:  15  hours;  Estimated  Annual 
Rurden:  165  hours. 

3.  School  Health  Policies  and 
Programs  Study — New — This  is  a 
national  study  of  policies  and  programs 
related  to  school  health  at  the  State, 
district,  and  school  levels.  This  study 
will  gather  baseline  data  on  what  school 
health  programs  are  doing  to  achieve 
national  health  objectives  and  national 
educational  goals.  Respondents: 
Individuals  or  households,  State  or  local 
governments;  Number  of  Respondents: 
7,931;  Number  of  Responses  Per 
Respondent:  1;  Average  Rurden  Per 


Response:  0.783  hours;  Estimated 
Annual  Rurden:  6,214  hours. 

4.  Hanford  Thyroid  Disease  Study — 
0920-0296  (Revision)— An 
epidemiologic  study  will  be  conducted 
to  determine  whether  thyroid  disease  is 
increased  among  persons  exposed  as 
young  children  to  radioactive  iodine 
released  &t)m  the  Hanford  Nuclear  site. 
A  pilot  is  being  conducted  to  test 
procedures  and  determine  actual  levels 
of  exposure.  A  full  epidemiologic  study 
will  follow  the  pilot  phase. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
1,863;  Number  of  Responses  Per 
Respondent:  3.48;  Average  Rurden  Per 
Response:  0.544  hours;  Estimated 
Annual  Rurden:  3,532  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  ofllce  Building,  room 
3002,  Washington,  DC  20503. 

Dated:  November  5, 1992. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
[FR  Doc.  93-27817  Filed  11-10-93;  8:45  am] 
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Social  Security  Administration 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  Ust 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compfiance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  October  15, 1993. 

(Call  Reports  Clearance  Officer  on 
(410)  965-4142  for  copies  of  package.) 

1.  Federal  Assistance  Application 
Form— 0960-0184.  The  information  on 
form  SSA-96  is  used  by  the  Social 
Security  Administration  (SSA)  to 
evaluate  proposed  Federal  grants  to 
eligible  applicants.  The  afi^ected  public 
consists  of  various  organizations, 
educational  institutions,  small 
businesses  and  State  and  local 
government  agencies  which  apply  for 
grants  bom  SSA. 

Number  of  Respondents:  400. 

Frequency  of  Response:  1. 


Average  Rurden  Per  Response:  14 
hours. 

Estimated  Annual  Rurden:  5,600 
hours. 

2.  Report  of  New  Information  in 
Disability  Cases— 0960-0071.  The 
information  on  form  SSA-612  is  used 
by  the  Social  Security  Administration  to 
determine  (based  on  a  reported  change) 
whether  or  not  a  disability  insurance 
beneficiary  should  continue  receiving 
benefits  and,  if  so,  the  amount  of  such 
benefits.  The  affected  public  consists  of 
such  beneficiaries  who  report  changes. 

Number  of  Respondents:  200,000. 

Frequency  of  Response:  On  occasion. 
■Average  Rurden  Per  Response:  5 
minutes. 

Estimated  Annual  Rurden:  16,667 
hours. 

3.  Statement  of  Funds  You  Received 
and  Statement  of  Funds  You  Provided — 
0960-0481.  The  information  on  forms 
SSA-2854  and  SSA-2855  is  used  by  the 
Social  Security  Administration  to  verify 
allegations  of  informal  loans  to 
recipients  of  Supplemental  Security 
Income.  The  respondents  are  lenders 
and  recipients  of  such  loans. 

Number  of  Respondents:  40,000. 

Frequency  of  Response:  1. 

Average  Rurden  Per  Response:  10 
minutes. 

Estimated  Annual  Rurden:  6,667 
hours. 

4.  Physical  Residual  Functional 
Capacity  Assessment  and  Mental 
Residual  Functional  Capacity 
Assessment— 0960-0431.  The 
information  on  forms  SSA-4734  and 
4734-SUP  is  used  by  the  Social  Security 
Administration  (SSA)  to  provide  State 
and  Federal  disability  determination 
services  (DDSs)  with  information 
needed  to  properly  assess  a  claimant's 

'  ability  to  perform  work-related  physical 
or  mental  activities  on  a  sustained  basis 
in  competitive  employment.  Tlie 
respondents  are  State  and  Federal  DDSs. 

Number  of  Respondents:  54. 

Frequency  of  Response:  25,605. 

Average  Rurden  Per  Response:  20 
minutes. 

Estimated  Annual  Rurden:  460,890 
hours. 

5.  Statement  of  Employer — 0960- 
0030.  The  information  on  form  SSA- 
7011  is  used  by  the  Social  Security 
Administration  (SSA)  to  substantiate 
alleged  wages  which  are  not  shown  in 
SSA's  records  and  for  which  the  worker 
does  not  have  proof.  The  affected  public 
consists  of  employers  for  whom  wages 
are  alleged  but  not  posted. 

Number  of  Respondents:  925,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Rurden:  308,333 
hours. 
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6.  Statement  of  Living  Arrangements, 
In-Kind  Support  and  Maintenance — 
0960-0174.  The  information  on  form 
SSA-8006  is  used  by  the  Social  Seciirity 
Administration  to  determine  if  an 
applicant  or  recipient  meets  the  income 
criteria  for  eligibility  to  Supplemental 
Security  Income  (SSI)  benefits.  The 
respondents  are  individuals  who  apply 
for  or  are  receiving  SSI  payfnents. 

Number  of  Respondents:  775,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  90,417 
hours. 

7.  Supplemental  Security  Income 
Claim  Information — 0960-0324.  The 
information  on  form  SSA-L8050  is  used 
to  obtain  the  beneRt  status  of  applicants 
for,  or  recipients  of,  Supplemental 
Security  Income  (SSI)  benefits  who  are 
potentially  eligible  for  benefits  from 
other  agencies.  The  respondents  are 
agencies  and  organizations  which  pay 
benefits. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  1 ,667 
hours. 

8.  Reporting  Events— SSI— 0960- 
0128.  Form  SSA-8150  is  used  by 
applicants  or  recipients  of 
Supplemental  Security  Income  (SSI)  to 
report  specified  changes  to  the  Social 
Security  Administration.  The 
information  contained  on  this  form  is 
used  to  determine  if  the  reported  change 
affects  the  individual's  eligibility  to  SSI. 
The  respondents  are  applicants  or 
recipients  of  SSI. 

Number  of  Respondents:  43,600. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  3,633 
hours. 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208. 
Washington,  DC  20503. 

Dated:  November  8. 1993. 

Charlo<t«  Whitenighl. 

BeporU  Clearance  Officer.  Social  Security 
Administration. 

[FR  Doc  93-27819  Filed  11-10-93;  8:4S  am) 
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RMdMlon  of  Ruling;  Schlator  v. 
Sullivan 

In  the  matter  of  Rescission  of  Schlsler 
Ruling  Dated  March  9, 1989,  Based  on 
Second  Circuit  Decliion  in  Schisierv. 
SaUivan,  Not.  92-6232.  92-6234,  92-6233, 
and  92-6243  (Aug.  23, 1993). 

agency:  Social  Security  Administration, 

HHS. 

ACTKW:  Notice  of  rescission  of  ruling. 

SUMMARY:  The  Commissioner  of  Social 
Security  hereby  gives  notice  of 
Rescission  of  the  Sc/i/s/er  Ruling  dated 
March  9, 1989— 

Subject:  Schislerv.  Sullivan 

EFFECTIVE  DATE:  November  12. 1993. 

FOR  FURTHER  MFORMAT10N  COMTACT: 
Marg  Handel,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd..  Baltimore.  MD  21235. 3-4C-26 
Operations,  (410)  965-4639. 

SUFPt^MENTARY  MFORMATMN:  On  March 
9, 1989,  pursuant  to  a  decision  of  the 
U.S.  Court  of  Appeals  for  the  Second 
Circuit,  the  Commissioner  of  Social 
Security  issued  a  ruling  [Schisler 
Ruling)  in  a  memorandum  to  all 
adjudicators  of  disability  claims  arising 
in  states  within  the  Second  Circuit  (New 
York,  Vermont,  and  Connecticut)  to 
reflect  the  holding  in  Schislerv.  Bowen. 
851  F.2d  43  (1988)  on  the  weight  to  be 
given  medical  evidence  provided  by 
treating  sources. 

On  August  1, 1991.  the  Department  of 
Health  and  Human  Services  published  a 
final  rule  in  the  Federal  Register 
establishing  standards  for  consultative 
examinations  and  medical  evidence 
when  determining  claims  of  disability 
under  the  Social  Seairity  Act.  See  56  FR 
36,932  (1991)  (codified  at  20  CFR  part 
404,  subpart  P.  and  part  416.  subpart  I). 
These  regulations  contain  standards  for 
evaluating  and  developing  treating 
source  opinion  on  the  subject  of  medical 
disability.  The  regulations  were 
effective  upon  publication  on  a  national 
basis  except  in  those  states  where  court 
orders  delayed  implementation,  such  as 
states  within  the  Second  Circuit  (which 
were  evaluating  disability  claims  under 
the  Schisler  (New  York)  order  and 
Aidrich  (Vermont)  order).  As  explained 
below,  these  regulations  now  apply 
throughout  the  nation  at  all  decision- 
making levels,  and  they  render  obsolete 
prior  instructions  on  matters  "ddressed 
by  the  regulations,  such  as  the  Schisler 
Ruling. 

On  August  23. 1993.  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  resolved 
the  only  pending  litigation  about 
applying  the  regulations,  i.e..  to  claims 


of  individuals  residing  in  the  Second 
Circuit,  fully  in  favor  of  the  Department 
of  Health  and  Human  Services.  In 
Schisler  v.  Sullivan,  which  addressed 
litigation  in  the  Schisler  cIass  action  and 
in  the  consolidated  Aidrich  v.  Sullivan 
class  action,  the  Second  Circuit 
approved  use  of  the  Department's 
regulations  to  decide  claims  of 
individuals  residing  in  the  Seccmd 
Circuit,  rhe  Second  Circuit  held  that 
the  Department's  regulations  for 
evaluating  treating  physician  opinions 
or  "treating  physician  opinion 
evidence"  are  valid  in  that  circuit 
because  they  are  "reasonable"  and  not 
"arbitrary,  capricious,  or  manifestly 
contrary  to  the  Statute."  Therefore, 
since  the  Schisler  Ruling,  which  stated 
prior  Second  Qrcuit  case  law,  no  longer 
expresses  the  law  of  the  circuit,  it  may 
be  rescinded.  Accordingly,  the  Schisler 
Ruling  dated  March  9, 1989,  is  hereby 
rescinded. 

Dated:  November  3, 1993. 

Shirley  S.  Cbatar, 

Commissioner  of  Social  Security. 

IFR  Doc.  93-27835  Filed  11-10-93;  8:45  ami 
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Privacy  Act  of  1974;  Computar 
Matching  Programa:  SSA  and  Traasury 
Departmant,  Buraau  of  tha  Public  Dabt 

AGEHCy.  Social  Security  Administration. 
HHS. 

ACTION:  Publication  of  notice  of 
computer  matching  programs  to  comply 
with  Public  Law  (Pub.  L.)  100-503,  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988. 

SUMMARY:  We  are  publishing  a  notice  of 
a  computer  matching  program  that  SSA 
conducts  that  is  subject  to  the 
requirements  of  Public  Law  100-503. 
The  purpose  of  this  publication  is  to 
meet  the  reporting  and  publication 
requirements  of  Public  Law  100-503. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  we  will  file  a 
report  of  the  subject  SSA  matching 
program  with  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives  and  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  The 
matching  program  is  effective  as 
indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  writing  to 
the  Associate  Commissioner  for  Program 
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and  Integrity  Reviews^  860  AlUneyer 
Building,  6401  Security  Boulevard, 
Baltimore.  Maryland  21235.  All 
comments  received  wU  be  available  for 
public  Inspection  at  this  address. 

FOR  FURTHER  MFORMATION  COKTACr.  The 
Associate  Commi.<;sioner  for  Program 
and  Integrity  Reviews  at  the  address 
above. 

SUPPtEMENTARY  MFORMATION: 

A.  General 

PuWIc  Law  100-503.  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  Public 
Law  101-508,  the  Computer  Matching 
and  Privacy  Protection  Amendments  of 
1990.  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act  regulates 
the  use  of  computer  matching  by 
Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  and  local 
government  records.  The  amendments 
require  Federal  agencies  involved  in 
computer  matching  programs  to: 

(1)  Negotiate  written  agreements  with 
source  agencies; 

(2)  Provide  notification  to  applicants 
and  beneficiaries  that  their  records  are 
subject  to  matching: 

(3)  Verify  match  findings  before 
reducing,  suspending  or  terminating  an 
individual's  benefits  or  payments; 

(4)  Furnish  detailed  reports  to 
Congress  and  the  Office  of  Management 
and  Budget;  and 

(5)  Establish  a  Data  Integrity  Board 
that  must  approve  match  agreements. 

B.  SSA  Computo-  Matches  S«rf>}ecl  to 
Public  Law  100-503 

We  have  taken  action  to  ensure  that 
all  of  SSA 's  computer  matching 
programs  comply  with  the  requirements 
of  Public  Law  100-503.  Below  is  a  brief 
description  followed  by  a  detailed 
notice  of  a  match  that  SSA  will  be 
conducting  as  of  October  1993  or  later. 

C  SSA  Matcki^  With  EtepartMant  of 
the  Treasnrj,  Buvaa  of  the  Puklic  Debt 
(BPD)  I 

Purpose:  SSA  will  match  its 
suppl'imontal  security  incoma  (SSI) 
recorc's  against  savings  bead  registration 
records  to  identify  recipients  who  did 
not  report  or  incorrectly  reported 
ownership  of  savings  bonds  and  to 
determine  the  efSsct  of  bond  ownership 
on  SSI  eligibility. 


Dated:  November  3, 1993. 
Shirley  S.  Chater, 

CommLsssoner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SSA) 
Supplemental  Security  Income  Record 
(SSR)  Matching  With  the  Bureau  of  the 
FubUc  Debt  (BPD) 

A.  Participating  Agencies 
SSA  and  BPD. 

B.  Fuqxyse  of  the  Matching  Program 

Section  1631(e)(1)(B)  of  the  Social 
Security  Act  (the  Act)  requires  SSA  to 
verify  the  allegations  of  applicants  and 
recipients  for  SSI  payments  before 
making  a  determination  of  eligibility  or 
payment  amount.  Section  1631(f)  of  the 
Act  requires  Federal  agencies  to  furnish 
SSA  with  information  necessary  to 
verify  SSI  eligibilitv. 

The  purpose  of  this  matching  program 
is  obtain  data  from  the  BPD  to  identify 
individuals  who  did  not  report  or 
incorrectly  reported  ownership  of 
savings  bonds  and  to  determine  the 
efl'ect  of  bond  ownership  on  SSI 
eligibility. 

C.  Authority  for  Conducting  the 
Matching  Propwji 

Sections  1631(e)(1)(B)  and  1631(0  of 
the  Act  (42  U.S.C  1383(e)(1)(B)  and 
1383(f)). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

SSA  will  match  savings  bond 
information  received  from  the  BPD's 
records  wjih  data  in  the  SSR  (last 
published  November  24, 1992  (57  FR 
55265)).  The  SSA  SSR  contains 
identifying  and  payment  information 
about  recipients  under  the  title  XVI 
program.  The  BPD's  records  contain 
information  about  the  ownership  and 
redemption  values  of  savings  bonds. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  HHS 
Data  Integrity  Board,  is  sent  to  Congress 
and  the  Office  of  Management  and 
Budget,  or  40  days  after  publication  of 
this  notice  in  the  FederaJ  Register 
(December  22, 1993),  whichever  date  is 
later.  The  matching  program  will 
continue  for  18  months  from  the 
effective  date  and  may  be  extended  lor 
an  additional  12  months  thereafter,  if 
certain  conditions  are  met 

F.  Address  for  Receipt  ofPubUc 
Comments  or  Inquiries 

Individuals  wishing  to  conunent  on 
this  matching  program  should  submit 
comments  to  the  Associate 


Commissioner  for  Program  and  Integrity 
Reviews,  860  Altmeyer  Building,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235. 

[FR  Doc.  93-27736  Piled  11-10-93;  8:45  am  J 

BKJJNQ  COOC  41M.M-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-9a-3681;  FR-3612-N-01] 

The  Performance  Review  Board 

AGENCY:  Office  of  the  Secretary.  Housing 
and  Urban  Development. 
action:  Notice  of  appointments. 

summary:  The  Department  of  Housing 
and  Urban  Development  announces  the 
appointments  of  Terrence  R.  Duvemay 
as  Chairperson,  Marilynn  A.  Davis  as 
Vice  Chairperson.  Frank  D.  Wing,  Jr., 
Sandra  J.  Webb.  Sylvester  C  Angel. 
David  R  Williamson,  Donna  M. 
Abbenante.  Choco  G.  Meza  as  members, 
and  Frank  M.  Malone.  Madeline 
Hastings,  as  alternates  to  the 
Departmental  Performance  I^view 
Board.  Their  address  is:  Department  of 
Housing  and  Urban  Development. 
Washington,  DC  20410. 
FOR  FURTHER  M^ORMATXM  CONTACT: 
Persons  desiring  any  further  information 
about  the  Perfdnnanca  Review  Board 
and  its  numbers  may  contact  Norm 
Phelps,  Director,  Office  of  Personnel, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410. 
telephone  (202)  70&-2000.  (Hiis  is  not 
a  toll  free  number.) 

Dated:  November  S,  1993. 
Henry  G.  diiwiee, 

Secretary,  Department  of  Housing  aad  Urban 
Development. 

IFR  Doc.  93-27816  Filed  11-10-93;  8:45  ami 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  Na  N-e3-1817;  FR-3360-N-67] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homelees 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
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ADDRESSES:  For  further  information. 
r:ontact  Mark  Johnston,  room  7262. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone  (202) 
708-4300:  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
frt»e).  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARV  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stev\'art  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  asamended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  iandholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12.  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(DDC). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  Iandholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Ser\ice.  HHS.  room  17A-10.  5600 
Fishers  Lane.  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 


complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  Iandholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
Iandholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  Iandholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Bob  Swieconek,  Headquarters,  Army 
Corps  of  Engineers.  Attn:  CERE-MC, 
Room  4224,  20  Massachusetts  Ave.  NW. 
Washington.  DC  20314-1000;  (202)  272- 
1750;  Dept.  of  Interior:  Lola  D.  Knight. 
Property  Management  Specialist,  Dept. 
of  Interior.  1849  C  St.  NW.  Mailstop 
5512-MIB.  Washington.  DC  20240;  (202) 
208-4080;  U.S.  Army:  Robert  Conte. 
Dept.  of  Army,  Military  Facilities, 
DAEN-ZCI-P:  Rm.  1E671,  Pentagon, 
Washington,  DC  20310-2600;  (703)  693- 
4583;  (These  are  not  toll-free  numbers). 

Dated:  November  5,  1993. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  11/12/93 

Suitable/Available  Properties 

Buildings  (by  State) 

Florida 

BIdg.  SF-97 


Port  Mayaca  Lock  &  Spillway 

9  miles  north  of  Canal  Point 

Port  Mayaca  Co:  Martin  PL  33438- 

Landholding  Agency:  COE 

Property  Number:  319340001 

Status:  Unutilized 

Comment:  1700  sq.  f t .  1-story  concrete 

block/stucco,  most  recent  use — laboratory. 

off-site  use  only 

Iowa 

Bldg.— Prairie  Ridge 
Rathbun  Lake  Project.  R.R.  #3 
Cenferville  Co:  Appanoose  lA  52544- 
Landholding  Agency:  COE 
Property  Number:  319340002 
Status:  Unutilized 

Comment:  water  storage  tower,  off-site  use 
only 

Bldg. — Bridgeview 

Rathbun  Lake  Project.  R.R.  #3 

Centerville  Co:  Appanoose  !A  52544- 

Landholding  Agency:  COE 

Property  Number:  319340003 

Status:  Unutilized 

Comment:  416  sq.  ft..  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only 
Bldg. — Island  View 
Rathbun  Lake  Project.  R.R.  #3 
Centerville  Co:  Appanoose  lA  52544- 
Landholding  Agency:  COE 
Property  Number:  319340004 
Status:  Unutilized 
Comment:  416  sq.  ft..  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only 

Bldg.— Rolling  Cove 

Rathbun  Lake  Project.  R.R.  #3 

Centerville  Co;  Appanoose  lA  52544- 

Landholding  Agency:  COE 

Property  Number:  319340005 

Status:  Unutilized 

Comment:  416  sq.  ft..  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only 

Ohio 

William  H.  Harsha  Lake  Bldg. 
3782  Williamsburg-Bantam  Road 
Batavia  Co:  Clermont  OH  45106- 
Landholding  Agency:  COE 
Property  Number:  319240011 
Status:  Unutilized 

Comment:  1568  sq.  ft.,  wood  frame  residence, 
needs  major  repairs,  off-site  use  only 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

Washington 

Quarters  No.  1204 

604  S  Maple 

Warden  Co:  Grant  WA  98857- 

Landhulding  Agency:  Interior 

Property  Number:  619330001 

Status:  Excess 

Comment:  850  sq.  ft.,  one  story  frame 

residence,  asbestos  siding 
Quartets  No.  1208 
608  S.  Maple 

Warden  Co:  Grant  WA  98857- 
Landholding  Agency;  Interior 
Property  Number:  619330002 
Status;  Excess 
Comment:  709  sq.  ft.  one  story  frame 

residence,  asbestos  siding 


Quarters  No.  1301 
3  SE  and  N  Warden  Road 
Warden  Co:  Grant  WA  98857- 
Landhoiding  Agency:  Interior 
Property  Number:  619330003 
Status:  excess 

Comntent:  709  sq.  ft.,  one  story  frame 
residence  on  4.9  acres,  asbestos  siding 

Unsuitable  Properties 

BuUdingt  (by  State) 
California 
3ldg.  647 

Oakland  Army  Base 
Oakland  Co:  Alameda  CA  94626-SOOO 
Landholding  Agency:  Army 
Property  Number  219340008 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  648 

Oakland  Army  Base 
Oakland  Co:  Alameda  CA  94626-5000 
Landholding  Agency:  Army 
Property  Number  219340009 
Status:  Unutilized 
Reason:  Other;  Secured  Area 
Comment:  Extensive  deterioration 
Bldg.  834A 
Oakland  Army  Base 
Oakland  Co:  Alameda  CA  94626-5000 
Landholding  Agency:  Army 
Property  Number:  219340010 
Status:  Unutilized 
Reason:  Other;  Secured  Area 
Comment:  Extensive  deterioration 
Bldg  906 

Oakland  Army  Base 
Oakland  Co:  Alameda  CA  94626-5000 
Landholding  Agency:  Army 
-  Property  Number  2 1 934001 1 
Status:  Unutilized 
Reason:  Other;  Secured  Area 
Comment:  Extensive  deterioration 
Kansas 

Bldgs.  A2506.  B2506 

Sunflower  Army  Ammunition  Plant 

Desoto  Co:  Johnson  KS  66018- 

Landholding  Agency;  Army 

Property  Number:  219.140001 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material:  Other,  Secured  Area 
Comment  Extensive  deterir/rstitm 
Bldjis.  A2508-1.  B2508-1 
Sunflower  Army  Ammunition  Plant 
Desoto  C.J  Johnson  KS  66018- 
I^ndhol  ijng  Agenr\'  Army 
Property  plumber:  21934(i002 
SiBius:  i  Hutiiized 
Reason: '  tithin  2000  ft.  of  Ouramable  or 

expios  ife  material;  Other,  Secured  Area 
Commen  li  Extensive  detmoration 
Bldg.  ASljj 7-1 

Sunflow(  r  Array  Ammunition  Pljnt 
Desoto  Cix  Johnson  KS  66018 
Landholding  Agci.t-y:  Annv 
Property  Number:  219340003 
Status:  l.lnutiiized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other  Secured  Area 
Comment:  Extensive  deterioration 
Bldgs.  A7812-1,  A7812-2.  A7812-4  thru 

A7812f6 
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Sunflower  Army  Ammunition  Plant 
Desoto  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Number;  219340004 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material;  Other,  Secured  Area 
Comment:  Extensive  deterioration 
Bldgs.  A6807-1  thru  A6807-21 
Sunflower  Army  Ammunition  Plant 
Desoto  Co:  Johnson  KS  66018- 
Landbolding  Agency:  Army 
Property  Number  219340005 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material;  Other.  Secured  Area 
Comment:  Extensive  deterioration 

Bldgs.  A6808-1,  B6801-1.  A6808-7,  B6808- 

7 
Sunflower  Army  Ammunition  Plant 
Deaoto  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Number:  219340006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or  , 

explosive  material;  Other;  Secured  Area 
Comment:  Extensive  deterioration 
Bldg.  A7871-2 

Sunflower  Army  Ammunition  Plant   ' 
Desoto  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Number:  219340007 
Status:  Unutilized 
Reason:  Within  2000  ft.  ol  flammable  or 

explosive  material;  Other;  Secur«d  Area 
Comment:  Extensive  deterioration 
Maryland 

Bldg.  T-1 16,  Fort  Defrick 

Frederick  Co:  Frederick  MD  21762-5000 

Landholding  Agency:  Army 

Property  Number  219340012 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg.  2416 

Fort  George  G  Meade 

Ft.  Meade  Co:  Anne  Arande!  KTO  21061- 

Landholding  Agency:  Army 

Property  Number  219340013 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Bldg  T-2844 

Fort  George  G.  Mp^de 

Ft.  Meade  Co:  Anne  Arundel  MD  21061- 

Landhoiding  Agency:  Army 

Propf-rty  Number:  219341*014 

Status:  Unutilized  • 

Reason:  Other 

Comment:  E.\tensive  deteiioration 

Minnesota 

Bldg.  585 

Twin  Cities  Army  Ammunition  Plant 

Npw  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agenc-y;  Army  

Property  Number  219340015 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration 

Nevada 

Bldg.  00167 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  N'V  89415- 


LandboMing  Agency:  Army 
Property  Numbsr  219340016 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material;  Other  Secured  Area 
Comment:  Extensive  deterioratioa 
Bldg  00302 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co;  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number  219340017 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other;  Secured  Area 
Comment:  Extensive  deterioration 
Bldg  00329 

Hawthorne  Army  Amjnunilion  Plant 
Hawthorne  Or.  Mineral  NV  89415- 
Landholding  Agency;  Army 
Property  Number  219340018 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  f>her  Secured  Ana 
Comment:  Extensive  d«terior8tion 
Bldg.  00359 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Cm:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number  219340019 
Status:  Unutilized 
Reason;  Within  2000  ft  of  flanunabie  or 

explosive  materiel;  Other  Secured  Area 
Comment:  Extensive  deterioration 
Bldg  106-20 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Landhoiding  Agency:  Anriy 
Property  Number  219340020 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other  Secured  Area 
Comment:  Extertsive  deterioration 
Bldg.  106-40 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number  219340021 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Other  Secured  Area 
.Comment:  Extensive  deterioration 
Texas 

Bldg.  3948,  Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219340022 

Status:  L'nutilizfid 

Reason:  Other 

Comment;  Extensive  doterioration 

IFK  Doc  93-27762  Filed  1 1-10-93.  8:45  am) 
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SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  MIFORMAHON  COMTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


8UPPLEMEMTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urtun 
Development  Act,  42  U.S.C  3S35(d). 

Dated;  October  28, 1993. 

lohn  T.  Murphy, 

Director,  IBM  Policy  and  Managpment 
Division. 

Proposal:  Request  for  Occupied 
Conveyance 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Tenants  will  provide  information  on 
the  form  that  will  determine  if  the 
occupant  is  Rnancially  able  to  pay  the 
fair  market  rent  and/ or  whether  a 
member  of  the  immediate  family 
suffers  frt)m  a  temporary  illness  or 
injury  which  would  prevent  a 
physical  move  from  the  property. 

Form  number:  HUD-9539 

Respondents:  Individuals  or  Households 

Frequency  of  submission:  On  Occasion 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
ofresportse 


Mortgagees. 
Moftgagors  , 


Hours  per 
response 


Burden 
hours 


10,250 
10,500 


6.83 
1.00 


25 

.50 


17.500 
5.250 


Total  estimated  burden  hours:  22.750 

Status:  Extension 

Contact:  Ait  Orton.  HUD.  (202)  708- 

4767;  Angela  Antonelli.  OMB.  (202) 

395-6880. 

Dated:  October  28, 1993. 

Proposal:  Request  Voucher  for  Grant 
Payment-^lequest  Voucher  for 
Homeless  Grant  Payment— LOCCS 
Voice  Response  Access  Authorization 


Office:  Chief  Financial  Officer 
Description  of  the  need  for  the 
information  and  its  proposed  use: 
These  forms  will  be  used  by 
recipients  to  request  payments  of 
grant  funds  or  to  designate  the 
appropriate  officials  who  can  have 
access  to  the  Department's  voice 
activated  payment  system.  The 
information  on  these  forms  will  be 
used  as  an  internal  control 


Number  of 
respondents 


mechanism  to  safeguard  Federal 
funds  and  to  improve  the  payment 
process  for  recipients. 

Form  number:  HUD-27053.  27053-A. 
and  27054 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  submission:  On  Occasion 

Reporting  Burden: 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


HUD-27053 

HUD-27053-A 
HUO-27054 


1.200 

800 

2.000 


180 
24 

1 


.16 
.25 
.16 


36.000 

4.800 

333 


Total  estimated  burden  hours:  41.133 

Status:  Extension 

Contact:  Sandra  Jackson.  HUD,  (202) 
708-0143;  Angela  Antonelli.  OMB. 
(202) 395-6880. 

Dated:  October  28. 1993. 

Proposal:  Gvil  Rights  Tenant 
Characteristics/Occupancy  Report 


Insured  Unsubsidized  Housing 
Programs 

Office:  Fair  Housing  and  Equal 
Opportunity 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Participants  in  HUD  housing 
programs  will  be  required  to  furnish 
information  concerning  race/ethnidty 
and  gender  characteristics  to  assist  the 


Department  in  carrying  out  the 
responsibility  for  assuring  that 
Federal  statutes  that  prohibit 
discrimination  and  provide  for  fair 
housing  are  met. 

Form  number:  HUD-949 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  submission:  Annually 

Reporting  burden: 
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Number  of 
responctents 


Frequency 
of  response 


HU[^>949 

Recordkeeping 


Housper 
response 


Burden 
hours 


4,000 
4,000 


2.3 

to 


JBO 
.06 


4,600 
338 


Total  estimated  burden  hours:  4,938 

Status:  Extension 

Contact:  Hughes  S.  Hobson,  HUD,  (202) 

708-0142,  Angela  Antonelli,  0MB. 

(202) 395-6880 

Dated:  Octotxjr  28, 1993. 

Proposal:  Competitive  Bidding  for 
Section  202  Direct  Loan  Program  for 
Elderly  or  Handicapped 


Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Owners  of  Section  202  projects  have 
the  option  of  choosing  a  construction 
contractor  by  using  either  competitive 
bidding  or  a  negotiated 
noncompetitive  method  of  contract 
award.  The  information  provided  will 


be  used  in  obtaining  competitive  bids 
in  accordance  with  24  CFR  885.415. 

Fonn  number:  HUD-92328,  HUD- 
92442-A^H.  HUD-92450-EH,  HUI>- 
92452-EH.  HUD-2554.  HUD-2530. 
and  HUD-92443 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  submission:  On  Occasion 

Reporting  burden: 


Huirrber  of 
respondents 


Frequency 
of  response 


Information  Cotlections 


Hours  per 
response 


Burden 
hours 


20 


1 


24 


480 


Total  estimated  burden  hours:  480 

Status:  Revision 

Con/ocf.  Evelyn  F.  Berry,  HUD,  (202) 

708-2866.  Angela  Antonelli.  OMB, 

(202) 395-6880 

Dated:  October  26, 1993. 

Proposal:  Supplemental  Assistance  for 
Facilities  to  Assist  the  Homeless 


Annual  Progress  Report  (APR) 
Recordkeeping  for  APR  


(SAFAH)  Program— Annual  Progress 

Report 
Office:  Conmmunity  Planning  and 

Development 
Description  of  the  need  for  the 

information  and  its  proposed  use: 

This  report  provides  information 

necessary  for  program  monitoring  and 

program  evaluation. 


Form  number:  HUD-40077 
Respondents:  State  or  Local 

Governments  and  Non-Profit 

Institutions 

Frequency  of  submission:  Annually  and 
Recordkeeping 

Reporting  burden: 


i 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


14 

14 


45 
10 


630 
140 


Total  estimated  burden  hours:  770 

Status:  Revision 

Contact:  Mark  Johnston.  HUD,  (202) 

70»-4300,  Angela  Antonelli.  OMB. 

(202) 395-6880 

Dated:  October  6, 1993. 
Proposal:  Evaluation  of  Environmental 

Interventions  Conducted  Under  the 

HUD  Lead-Based  Paint  Hazard 

Reduction  Grant  Program 
Office:  Lead-Based  Paint  Abatement  and 

Poisioning  Prevention 


Description  of  the  need  for  the 
information  and  its  proposed  use: 
Public  and  private  organizations 
concerned  with  both  environmental 
health  and  the  provision  of  affordable 
housing  need  information  on  how  to 
control  lead-based  paint  hazards  in 
housing  in  the  most  cost-effective 
maimer.  Data  from  the  evaluation 
study  will  be  used  by  HUD  and  other 
Federal  agencies  to  determine  the  cost 
and  efficacy  of  various  strategies  for 


controlling  lead-based  paint  hazards 
and  reducing  childhood  lead 
exposure.  Results  will  affect  Federal 
regulations  and  guidelines  required 
under  law.  and  the  actions  of  State, 
local  and  private-sector  organizations 
will  be  affected  as  well. 

Form  number:  None 

Respondents:  Individuals  or  Households 
and  State  or  Local  Governments 

Frequency  of  submission:  On  occasion 

Reporting  burden: 


Number  of 
respondents 


Frequency 
of  response 


Information  CoHection . 


Hours  per 
response 


Burden 
hours 


10 


8,240 


0.48 


39,550 


Total  estimated  burden  hours:  39,550 
Status:  New  * 

Contact:  Steve  Weitz,  HUD,  (202)  755- 
1805.  Angela  Antonelli,  OMB,  (202) 
395-6880 

Dated:  October  6, 1993. 
IFR  Doc.  93-27781  Filed  11-10-93;  8:45  am) 
aiUMQ  COM  4214.01-M 


[Docket  No.  D-«3-1040;  FR-3600-O-^)1] 

Office  of  the  Manager,  New  Orleans 
FleW  Office.  Region  VI  (Fort  Worth); 
Designation 

AGENCY:  Department  of  Housing  and 

Urban  Development. 

ACTION:  Designation  of  order  of 

succession. 


SUMMARY:  The  Manager  is  designating 
officials  who  may  serve  as  acting 
manager  during  the  absence,  disability, 
or  vacancy  in  the  position  of  the 
manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  September  20, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Rita  Vinson,  Director,  Management  and 
Budget  Division.  OfTice  of 
Administration,  Fort  Worth  Regional 
Office,  Department  of  Housing  and 
Urban  Development,  1600 
Throckmorton,  P.O.  Box  2905.  Fort 
Worth.  TX  76113-2905,  Telephone 
(817)  885-5451  (this  is  not  a  loll  free 
number). 

DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability,  or 
vacancy  in  the  position  of  the  Manager, 
with  all  the  powers,  functions,  and 
duties  redelegated  or  assigned  to  the 
Manager:  Provided  that  no  official  is 
authorized  to  serve  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  are  unavailable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  the  position: 

1.  Manager 

2.  Deputy  Manager 

3.  Special  Assistant  to  the  Manager 

4.  Director  of  Community  Planning 
and  Development 

5.  Director  of  Public  Housing 

6.  Director  of  Housing  Management 

7.  Director  of  Housing  Development 

8.  Chief  Counsel. 

This  designation  supersedes  the 
designation  effective  March  10, 1986, 
published  in  the  Federal  Register  issue 
of  February  6. 1987  (52  FR  3869). 

Authority:  Delegation  of  Authority  by  the 
Secretary  of  l-lousing  and  Urban 
Development,  effective  Octoberl,  1970:  36 
FR  3389.  February  23. 1971. 

Dated;  October  12. 1993. 
Robert  J.  Vasquez, 
Manager.  New  Orleans  Office. 
Frank  L.  Davis. 

Acting  Regional  Administrator — Regional 
Housing  Commissioner,  Region  VI  (Fort 
Worth). 

IFR  Doc.  93-27760  Filed  11-10-93,  8:45  ami 

BILUNQ  COOC  4310-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-020-04-41 40-05;  LEAS] 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  Cyprus  Casa 
Grande  Mine,  Papago  Indian 
Reservation,  AZ 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement; 
Cyprus  Casa  Grande  Mine;  Tohono 
O'odham  Nation,  Papago  Indian 
Reservation.  Arizona. 


summary:  The  Bureau  of  Land 
Management.  Phoenix  District  Office,  is 
preparing  an  Environmental  Impact 
Statement  for  a  proposed  large  scale 
open  pit  copper  mine  at  the  Cyprus  Casa 
Grande  Mine.  The  mine  is  currently 
being  operated  as  a  modified  in  situ 
copper  leaching  operation.  The  mine  is 
located  within  the  Tohono  O'odham 
Nation.  Papago  Indian  Reservation, 
Pinal  County.  Arizona.  Cyprus  Casa 
Grande  Corporation  has  submitted  a 
proposed  large  scale  open  pit  mining 
plan  to  the  Bureau  of  Land  Management 
as  required  under  subpart  3590.  title  43. 
and  subpart  216.  title  25.  Code  of 
Federal  Regulations.  The  Bureau  of 
Land  Management  has  responsibility  for 
analysis,  review,  and  approval  of  the 
mining  plan.  Preparation  of  the 
Environmental  Impact  Statement  will 
follow  the  Code  of  Federal  Regulations, 
title  40,  subpart  1500. 

The  mine  plan  proposes  to  expand  an 
existing  open  pit  copper  mine,  to  create 
a  new  overburden  storage  site,  and  add 
new  copper  oxide  ore  heap  leach  pads. 
The  mine  plan  proposes  production  of 
appropriately  one  billion  pounds  of 
copper  during  the  thirteen  year  life  of 
the  proposal.  The  public  is  invited  to 
participate  in  the  NEPA  process 
beginning  with  the  scoping  and 
identification  of  issues  in  November 
1993. 

DATES:  Comments  relating  to  the 
identification  of  issues  will  be  accepted 
until  December  30. 1993. 
ADDRESSES:  Send  comments  to:  Bureau 
of  Land  Management,  Phoenix  District 
Office,  Attn:  Paul  J.  Buff,  2015  W.  Deer 
Valley  Road.  Phoenix.  Arizona  85027. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Moon  Horn,  Mining  Engineer.  Bureau  of 
Land  Management,  Phoenix  District 
Office  2015  West  Deer  Valley  Road. 
Phoenix.  Arizona.  (602)  780-8090. 
SUPPI.EMENTARY  INFORMATION:  The 
Cyprus  Casa  Grande  Mine  is  located  on 
the  west  flank  of  the  Slate  Mountains, 
Tohono  O'odham  Nation,  Papago  Indian 
Reservation.  Pinal  County,  Arizona.  The 
mine  is  located  approximately  2.5  miles 
northeast  of  the  Village  of  Gu  Komelik 
and  approximately  30  miles  southwest 
of  Casa  Grande,  Arizona. 

Cyprus  Casa  Grande  Corporation 
proposes  to  mine  copper  oxide  ore  by 
conventional  open  pit  mining  methods. 
Prior  to  placement  on  the  heap  leach 
pad,  the  copper  oxide  ore  will  be 
crushed,  sized,  and  sulfuric  acid 
agglomerated. 

After  placement  on  the  leach  pad,  a 
weak  sulfuric  acid  solution  will  be 
sprayed  on  the  ore  to  chemically  place 
the  copper  metal  into  solution.  The 
solution  is  then  recovered  and 


processed  through  an  existing  Solvent 
Extraction/Electrowinning  plant  located 
at  the  mine  site. 

The  total  new  disturbance  from  the 
proposed  operation  will  be 
approximately  1,139  acres,  consisting  of 
176  acres  for  the  pit  enlargement,  550 
acres  for  the  new  overburden  storage 
site,  and  413  acres  for  the  new  heap 
leach  pad. 

Potential  issues  are  air  quality, 
groundwater  quality,  cultural  resources, 
visual  resources,  and  mine  reclamation 
and  revegetation. 

The  Environmental  Impact  Statement 
will  be  developed  by  a  third  party 
contractor  who  has  been  approveid  by 
the  Bureau  of  Land  Management.  The 
contractor  will  use  an  interdisciplinary 
team  to  develop  the  document.  The 
Bureau  of  Land  Management,  the 
Bureau  of  Indian  Affairs,  and  the 
Tohono  O'odham  Nation  will  have 
responsibility  for  the  review  of  the 
Impact  Statement.  There  will  be  five 
public  scoping  meetings  to  obtain  input 
on  issues.  These  meetings  will  be  held 
at  the  following  times  and  locations: 

November  30. 1993. 1  p.m.,  Casa  Grande, 

Arizona.  Holiday  Inn 
December!,  1993,  5:30  p.m..  Sells,  Arizona. 

Health  Complex 
December  2, 1993,  9  a.m.,  Chuichu,  Arizona, 

Elderly  Center 
December  3. 1993,  9  a.m.,  Santa  Rosa, 

Arizona.  District  Center 
December  4. 1993, 6  p.m..  Gu  Komelik, 

Arizona,  Community  Center 

Complete  records  of  all  phases  of  the 
environmental  documentation  process 
will  be  available  for  public  review  at  the 
Bureau  of  Land  Management,  Phoenix 
District  Office.  2015  W.  Deer  Valley 
Road.  Phoenix.  Arizona  85027. 

The  proposed  mining  plan  and 
environmental  documentation  will  also 
be  available  at  the  Bureau  of  Indian 
Affairs.  Sells.  Arizona,  and  the  Tohono 
O'odham  Nation  Headquarters.  Sells, 
Arizona. 

Dated:  November  5, 1993. 
John  R.  Christensen, 

Acting  District  Manager. 

IFR  Doc.  93-27788  Filed  11-10-93;  8:45  ami 

BiLUNO  CODE  4310-32-M 

[NM-060-O4-476O-01H602)] 

Closure  Notice  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Closure  notice  of  public  lands. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately  the  following 
public  lands  within  the  Roswell  District, 
acquired  in  the  Rio  Bonito  land 
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exchange,  are  closed  to  all  public  uses 
until  legal  boundaries  are  clearly 
established,  marked  and  activity  plans 
are  developed.  In  addition,  all  lands 
acquired  in  future  exchanges  along  the 
Rio  Bonito  will  be  closed  to  all  public 
uses.  The  purpose  of  this  closure  is  to 
prevent  adverse  environmental  impacts 
from  unplanned  use  and  to  ensure  the 
safety  of  nearby  residents. 

New  Mexico  Principal  Meridian 
T.  9  S..  R.  15  E.. 

Sees.  13, 14. 15.  23,  24.  25. 
T.  9S..R16E.. 

Sees.  19.  20.  29,  30. 
T.  lOS,  R16E.. 

Sees.  1.  2.3.10, 11. 12, 13,. 

EFFECTIVE  DATE:  On  November  12.  1993. 
ADDRESSES:  The  areas  which  are  closed 
are  identified  on  maps  available  upon 
request  from  the  following  Bureau  of 
Land  Management  Offices:  Roswell 
District  Office.  1717  W.  Second  Street. 
Roswell,  NM  88201-2019;  Roswell 
Resource  Area  Office,  5th  and 
Richardson  St.  (Federal  Building).  P.O. 
Drawer  1857.  Roswell,  ?^M  88202-1857. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Howard  Farman  (505)  627-0212. 
SUPW.EMENTARY  INFORMATION:  The 
authority  for  this  closure  is  43  CFR 
8364.1.  Penalties  for  any  person  failing 
to  comply  with  this  closure  are  a  fine 
not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months 
(43  CFR  8341.0-7  Penalties). 

Dated:  November  2. 1993. 
Armuido  A.  Lopez, 

Acting  District  Manager. 

|FR  Doc.  93-27776  Filed  11-10-93;  8:45  am) 

BIUJNOCOM  4310-n-M 


(OR-100-9321-01:  G-4-018;  Case  File 
tOR-49268] 

Notice  Of  Availability,  Proposed 
Decision  Management  Framework  Plan 
Amendment,  Exchange  of  Public 
Lands,  Designation  of  Area  of  Critical 
Environmental  Concern  (ACEC) 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  in  the  State  of 
Oregon,  Douglas  County,  Roseburg 
District,  has  completed  a  proposed  land 
use  plan  amendment  to  the  Drain  and 
North  Umpqua  Resource  Area 
Management  Framework  Plans  (MFPs). 
The  MFP  amendments  will  allow  the 
completion  of  a  land  exchange 
involving  360  acres  of  Federal  land 
managed  by  the  BLM  for  approximately 
6,600  acres  of  private  ranch  land.  The 
majority  of  the  private  parcel  acquired 
through  exchange  (approximately  6,200 
acres)  will  be  designated  an  ACEC.  The 
MFP  amendments  also  identify  3 


additional  Federal  parcels  for  potential 
disposal  through  exchange.  The 
proposed  MFP  amendment  is  available 
for  a  thirty  (30)  day  protest  period. 
DATES:  The  thirty-day  public  protest 
period  for  this  proposed  MFP 
amendment  will  begin  on  November  12, 
1993  and  close  on  December  13,  1993. 
Protests  must  be  postmarked  no  later 
than  the  closing  date. 
ADDRESSES:  Protests  must  be  sent  to  the 
following  address:  Bureau  of  Land 
Management,  Division  of  Planning  and 
Environmental  Coordination  (WO-760). 
1849  C  Street  NW.  (406  L  St.), 
Washington.  DC  20240.  Protests  must 
meet  the  requirements  of  43  CFR 
1610.5-2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cotnam,  BLM  Realty  Specialist, 
BLM  Roseburg  District  (503)  440-4930. 
Copies  of  the  proposed  plan  amendment 
are  available  from  the  Roseburg  District 
BLM  at  777  NW..  Garden  Valley  Blvd.. 
Roseburg,  OR  97470. 
SUPPt.EMENTARy  INFORMATION:  On 
September  1. 1993.  BLM  Roseburg 
District  began  a  60-day  public  comment 
period  on  the  proposed  MFP 
amendments  and  the  Dunning  Ranch 
Land  Exchange  Proposal.  The  comment 
period  was  advertised  with  publication 
of  a  Notice  of  Availability  in  both  the 
Federal  Register  and  the  local 
newspaper.  The  public  comment  period 
ended  October  30. 1993.  with  the 
receipt  of  nine  written  comments. 

The  proposed  plan  amendment 
identified  five  (5)  Federal  parcels, 
located  in  Douglas  County.  Oregon,  as 
being  available  for  disposal  through 
exchange.  The  Dunning  Ranch  exchange 
proposal  analyzed  the  impacts  of 
trading  up  to  360  acres  of  revested 
Oregon  and  California  (O  &  C)  timber 
land  for  an  approximately  6.600-acre 
ranch.  Interim  management  guidelines 
for  the  ranch,  if  acquired,  were  also 
analyzed. 

Under  the  proposed  decision,  the 
Federal  Government  will:  (1)  Designate 
the  5  parcels  of  Federal  land  as  being 
available  for  disposal  through  exchange; 
(2)  of  the  five  parcels  designated, 
exchange  two  parcels  totaling  360  acres 
of  Federal  land  for  the  6,581-acre 
Dunning  Ranch;  (3)  designate  all  but 
400  acres  of  the  acquired  ranch  as  an 
Area  of  Critical  Environmental  Concern; 
and  (4)  manage  the  site  under  the 
"Interim  Management  Plans  for  the 
Offered  Parcel  (Proposed  Action)"  as 
identified  in  the  Environmental 
Assessment  prepared  for  the  MFP 
amendment  and  proposed  land 
exchange. 

In  addition  to  publishing  this  Notice 
of  Availability  in  the  Federal  Register, 


the  Roseburg  District  has:  (1)  Mailed 
copies  of  the  proposed  decision  to  all 
parties  on  the  MFP  amendment  mailing 
list;  (2)  provided  the  Office  of  the 
Governor  of  the  State  of  Oregon  with  a 
copy  of  the  Environmental  Analysis  and 
Proposed  Decision;  and  (3)  published  a 
similar  Notice  of  Availability  in  the 
local  newspaper. 

Dated:  November  3, 1993. 
James  Mooriiouse, 
District  Manager. 
IFR  Doc.  93-27549  Filed  11-10-93;  845  ara| 

BIUJNO  COOC  43ie-33-M 


[WY-040-04-4210-03;  WYW-105817} 

Realty  Action,  Recreation  and  Public 
Purposes  Classification  and 
Application  for  Lease  In  Lincoln 
County;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Clarification  of  comment  period. 

SUMMARY:  In  the  issue  of  Thursday. 
October  21. 1993.  notice  document  93- 
25818  on  page  54371  in  the  second  and 
third  columns  under  supplementary 
information,  replace  the  third  and 
fourth  paragraphs  of  the  notice  with  the 
following  paragraphs: 

For  a  period  ending  on  December  6. 
1993.  interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the 
District  Manager.  Rock  Springs  District 
Office.  P.O.  Box  1869.  Rock  Springs. 
Wyoming  82902-1869. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  short- 
term  camping  area.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  short-term  camping  area. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  comments,  the 
classification  will  become  effective  on 
December  20, 1993. 
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Dated:  October  29. 1993. 
LynnHarrell, 

Acting  Area  Manager. 

|FR  Doc.  93-27775  Filed  11-10-93;  8:45  am) 

BH.UNQ  COOe  4310-22-M 

[CA-010-02-4212-13;  CACA-31356] 

Realty  Action;  Correction  to  Propos&d 
Land  Exchange  In  Merced,  Monterey, 
Fresno,  and  San  Benito  Counties,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction  of  notice  of  reality 

action;  exchange  of  public  and  private 

lands  in  Merced,  Monterey,  Fresno,  and 

San  Benito  Counties,  California  (CACA- 

31356). 

SUMMARY:  This  document  corrects  and 
supplements  the  Notice  of  Realty  Action 
(CACA-31356)  published  in  58  PR 
40671-40673.  July  29,  1993.  Listed 
below  are  additional  lands  being 
considered  in  the  exchange,  and 
corrections  to  several  typographical 
errors. 

The  above  referenced  notice  should 
have  included  the  following  Selected 
Public  Lands  being  considered  for 
exchange  of  the  surface  estate  only: 

Mount  Diablo  Meridian,  California 

T.  12S.,R.  8E., 

Sec.  7.  Lot  2 
T.  15  S..  R.  9  E.. 

Sec.  1,  NE'ASE'A.  EV^NW'ASEV. 
T.  16S.,R.  IDE., 

Sea  3.  W'/zSW'A 

Sec.  4.  Lot  3.  SEV4^WA.  EV2SWV4.  SEv, 

Sec.  9,  NV.!SEV4 

Sec.  15.  NWANEV*.  N'^NW'/.. 
SWV«NWV« 

The  above  referenced  notice  should 
have  included  the  following  non- 
Federal  lands  to  be  considered  for 
federal  acquisition  of  the  surface  estate 
only: 

Mount  Diablo  Meridian.  California 

T.  17S..R.13E.. 

Sec.  21,  EV2SEV4,  SWV4SEV4.  SVV'/4 

Sec.  22,  SWV4SEV4,  SE'ASWEV« 

Sec.  23,  SEV4NEV4,  NWV4 

Sec.  24.  E'/iSE'A 

Sec.  28.  E'/iNEV4 

Sec  31.  l.ot3  2.  3.  k  4.  SE'/iNEV*. 
NEV«SEV4 

Sec.  34.  Y/^/iEVt 

Sec.  36,  SEV« 
T.  17S..  R.14E., 

Sec  19.  Lots  1,  2,  3,  ft  4.  E'/i,  E'/iWVi 
T.  19  S..  R.  14  E., 

Sec.  23.  All 
T.  20S.,R.  14E.r 

Sec  30.  N'/iofLot7 

SUPPLEMENTARY  INFORMATKJN:  The 
primary  purpose  of  this  exchange  is  (1) 
to  acquire  habitat  for  several  threatened 
or  endangered  species  including  the  San 


Joaquin  woollythreads  (Lembertia 
congdonii),  San  Benito  evening 
primrose  (Camissonia  benitensis),  giant 
kangaroo  rat  [Dipodornys  ignens),  blunt- 
nosed  leopard  lizard  (Gambelia  silus), 
and  San  Joaquin  kit  fox  (Vulpus 
macrotis  mitica).  (2)  to  acquire  habitat 
for  several  rare  species  that  could 
become  threatened  or  endangered 
including  the  San  Joaquin  antelope 
squirrel  (Ammospenvophilus  nelsoni], 
the  southwestern  pond  turtle  [Clemmys 
marmorata  pallida),  the  foothill  yellow- 
legged  frog  [Rana  boylei).  and  the  San 
Benito  fritillary  {Fhtil}aria  viridea),  (3) 
to  enhance  regional  biodiversity 
objectives  by  acquiring  a -cross-section 
of  Diablo  Range  ecosystems  ranging 
from  Jeffi«y/Coulter/Digger  pine  forests 
to  alkali  desert  shrub  communities.  (4) 
to  acquire  eight  miles  of  riparian 
habitat,  and  (5)  to  enhance  public 
recreation  opportunities  by  acquiring 
key  parcels  that  improve  public  access 
to  existing  public  lands. 

Federal  lands  identified  for  disposal 
are  generally  small  isolated  parcels 
without  public  access  and  with  low 
public  resource  values.  The  exchange  is 
consistent  with  the  Bureau's  land  use 
plans  for  the  lands  involved.  The  public 
interest  will  be  well  served  by  making 
the  exchange. 

Lands  to  oe  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

(1)  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  20, 1890  (43  U.S.C.  945). 

(2)  Authorized  pipelines,  power  lines, 
roads,  highways,  telephone  lines, 
minerals  leases,  and  any  other 
authorized  land  uses  will  be  identified 
as  prior  existing  rights. 

(3)  All  necessaryclearances  for 
archaeology,  rare  plants  and  animals 
shall  be  completed  prior  to  conveyance 
of  title. 

(4)  Grazing  operations  that  will  have 
their  allotments  afTected  by  this 
exchange  are  entitled  to  a  2-year 
adjustment  period.  However,  a  lessee 
may  waive  this  2-year  notice. 

This  notice,  as  provided  in  43  CFR 
2201.1(b),  shall  segregate  the  public 
lands  that  are  being  considered  for  this 
exchange. 

By  publication  of  this  notice,  those 
vacant,  unappropriated  and  unreserved 
public  lands  described  above  are 
segregated  from  settlement,  location  and 
entry  under  the  public  land  laws, 
including  the  mining  laws,  but  not  the 
mineral  leasing  laws.  The  segregative 
effect  shall  terminate  upon  issuance  of 
patent,  or  upon  publication  in  the 
Federal  Register  of  a  termination  of  the 


segregation,  or  two  (2)  years  from  the 
date  of  this  notice,  whichever  occurs 
first.  This  action  is  necessary  while 
eliminating  conflicting  encumbrances 
on  the  public  lands  during  exchange 
processing. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  at  the  HoUister 
Resource  Area  Office,  20  Hamilton 
Court,  Hollister,  CA  95023. 

For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Area  Manager, 
Hollister  Resource  Area  at  the  above 
address.  Comments  should  specify  the 
specific  parcel  affected  by  the  comment. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  District 
Manager,  this  action  will  become  the 
final  determination. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Addington,  Hollister  Resource 

Area  Office.  (408)  637-8183  or  at  the 

address  above. 

Robert  E.  Beehkr, 

HoUister  Area  Manager. 

[PR  Doc  93-27772  Filed  11-10-93;  8:45  ami 

BILUNO  COOe  431»-41-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  piu-suant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531.  et 
seq.y. 

PRT-782494 

Applicant:  Zoological  Society  of  San  Diego, 
San  Diego,  CA 

Applicant  requests  a  permit  to  import 
and  re-export  one  wild-bom  female 
giant  panda  [Ailuwpoda  melanoleuca) 
from  the  People's  Republic  of  China. 
The  panda  will  be  imported  for  medical 
treatment  at  San  Diego  Zoo  and  will  be 
re-exported  upon  recovery.       , 
PRT-784215 

Applicant:  NYZS/The  Wildlife  Conservation 
Society,  Bronx,  NY 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  proboscis 
monkey  [Nasalis  larvatus)  from  the 
Wilhelma  Zoo,  Stuttgart.  Germany,  to 
enhance  the  propagation  and  survival  of 
the  species. 
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PRT-7a3782 

Applicant:  Ran  Feline  Brccdiitt  Gooter, 
Center  Hill,  FL 

The  appKcant  requests  a  permit  to 
export  one  captive  bom  male  Siberian 
tiger  iPanthera  tigris  ahaica)  to  Lionel 
Taesch,  Maubeuge,  France,  to  enhance 
the  propagation  and  survival  of  the 
species. 

PRT-7ai922 

Appiicant:  Vnrnnity  of  Cab&vsii.  San 
Diego,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  hair  samples  taken  from  9 
different  Gazella  species  from  both  wild 
and  captive-bom  sources  in  Saudi 
Arabia  for  DNA  analysis  to  cnhAnfa  the 
propagation  and  survival  of  the  species. 
PRT-781925 

Applicant:  University  of  Califoniia,  Sa 
DiegaSuiDi«go.CA 

The  applicant  requests  a  pwmit  to 
import  hair  samples  taken  from  %vild 
and  captive-bom  Eld's  brow-antfared 
deer  [Cavus  eldi]  from  Thailand  for 
DNA  analysis  to  anhance  the 
propagation  and  survival  of  the  species. 
PRT-7B1926 

Applicant:  Univeni^  of  Califacnia,  Saa 
Diego,  San  Diego,  CA 

The  applicant  requests  a  pen^  to 
import  hair  samples  taluB  man  wild 
and  captive-bom  White-eaied 
marmosets  [CalUthrix  facchus  aurita) 
and  Buff-headed  marmosets  [Callithrix 
JQcchus  flmficepaH  from  Braxil  far  DNA 

analyais  to  enluaca  the  propa^tioB  and 
survival  of  the  species. 

PRT-783610 

Applicmt:  Califanie  Dq>t  of  Walar 
Resources.  Fresno,  CA 

The  applicant  requests  a  permit  to 
take  Tipton  Wipotkanya  nitmtoidea 
nJtratoides),  Giant  iDipodemya  ingena) 
and  Stephens'  (Dipodomys  OephoKi) 
kangaroo  rats  and  blunt-nosed  leopard 
lizard  [Gambeiia  sifus)  to  determine  the 
species'  presence  or  absence  on 
permittee's  land  to  enhance  the 
propagation  and  survival  of  the  spedes. 
PKT-783938 

AppUcaat  Duke  Uoiwaity  Primale  Center, 
Durham.  hX: 

The  applicant  requests  a  pennit  to 
export  tissue  samples  from  wild  caught 
and  captive-bom  Verresux't  sifttkas 
(Propiihecus  vemauxi).  Diademed 
siiakas  (Propithecus  diadema],  grey 
gentle  Iwnur  [Hapalemur  griseus), 
greater  dwarf  lemur  {Ch^imgaleun 
major)  and  flat-tailed  dwarf  lenur 
(Cheinygalma  mtdhis]  far  DNA  analysis 
to  enhance  the  propagation  and  survival 
of  the  spedes. 


PRT-784225 

Appiicant:  Phoenix  Zoo,  Phoenix,  AZ 

The  applicant  requests  a  permit  to 
import  one  female  captive-bora  ocelot 
[Felis  pardalis  mitls]  from  Fundacao 
Farque  Zoologico  de  Sao  Paulo.  Sao 
Paulo,  Brazil,  to  enhance  the 
propagation  and  survival  of  the  spedes. 
PKT-784091 
Applicant:  Louis  J.  Bougie,  DePere,  WI 

The  applicant  requests  a  permit  to 
import  a  pair  of  captive-hatched  Cabot's 
tragopan  (Tragopon  caboti)  from  Glen 
Howe,  Aylmer,  Ontario.  Canada,  to 
enhance  the  propagation  and  survival  of 
the  species. 

PKT-784092 

Applicant:  Jack  W.  Donaldson,  Findlay,  OH 

The  applicant  requests  a  permit  to 
import  a  pair  of  captive-hatched  Cabot's 
tragopan  (Tra^pon  coboti)  from 
William  KGng.  Londcm,  Ontario. 
Canada,  to  enhance  the  prq;>agati(ni  and 
survival  of  the  spedes. 

Written  d^a  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildliie  Senrice.  0£Bce  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arhngtoo.  Virginia  22203  and 
must  be  received  by  the  IXiector  within 
30  days  of  the  date  of  this  publication. 

Dorannants  and  oihmt  in^>nn^t<Vffn 
submitted  with  these  ^plications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Infomaatioa  Act.  by  any 
party  who  admits  a  writlui  request  far 
a  copy  of  such  documoits  to  the 
following  office  within  30  days  of  the 
date  of  puhUcatioQ  ol  this  notice:  U.S. 
Fish  and  WildliiiB  Service,  CtfBce  of 
Management  Authority.  4401  North 
Fairfax  Drive,  room  4aa(t4  Arlington, 
Virginia  22203.  Phone:  (703/35ft-2i04k 
FAX:  (703/358-2281). 

Deted-  November  S.  1993. 
Susalacabsea, 

Acting  Chief.  Branch  of  Permits,  Office  of 
iitiutaguaettt  Authority. 
(PR  Doc  93-27742  Filed  ll-lO-OT;  8:45  am| 


meeting  inchidSng:  Overall  objective  of 
the  Committee,  criteria  to  assist  in 
identifying  and  prioritizir»g  potential 
pathways  of  nonindigenous  spedes 
introduction,  and  review  of  proposed 
risk  analjTsis  process. 
DATES:  The  Risk  Identification  and 
Management  Committee  will  meet  from 
9  a.m.  to  3  p.m.  on  Tuesday,  November 
30, 1993. 

ADDRESSES:  The  Risk  Identification  and 
Monitoring  Cmnmittee  meeting  will  be 
held  at  the  U.S.  Fish  and  Wildlife 
Service  Building,  room  200A,  4401  N, 
Fairfax  Drive,  Arlington.  Virginia  22203. 
FOR  FUHTNER  INFORMATION  CONTACT: 
Sharon  Gross.  ANS  Task  Force 
Coordinator,  U.S.  Fish  and  Wildlife 
'Service,  4401  N.  Fairfax  Drive,  room 
820.  Arbngton,  Va.  22203  (703)  35»- 
1718. 

StlPPLEMEirrARV  MFORMATION:  Purstiant 
to  section  10(8K2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C  app. 
I),  this  notice  announces  a  meeting  at 
the  Aquatic  Nuisance  Species  Task 
Force  Risk  Identification  and 
Management  Committee  established 
under  the  authority  of  the 
NoBindigenotis  Aquatic  Noiaanoe 
Prevention  aid  Control  Act  of  1990 
(Pub.  L.  101-646. 104  Stat  4761, 18 
U.SXL  4701  ef  seq^  November  29, 199(0. 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator, 
Aequatic  Nuisance  Spedes  Task  Faroe, 
room  840.  4401  North  Fairfax  Drive, 
Arlington.  Virginia  22203  and  the  Risk 
Idefltification  and  Management 
Committee  Chairman,  U.S.  Dept  of 
Agricultiue,  Animal  and  Plant  Health 
Inqsection  Service,  6505  Beicrest  Rd., 
room  810,  Hyattsvilfe,  MD  20782  and 
will  be  availabfe  for  pubUc  inspection 
during  regular  business  hours,  Monday 
thro»^  Friday  within  30  may  Mlowing 
the  meeting. 

Dated:  November  5. 1993. 
Gary  Edwards, 

Co-Chair.  Aquatic  Nuisance  Species  Task 
Force.  Assistant  Director — Fisheries. 
(FR  Doc  93-27839  Filed  11-10-^;  8.-45  nn| 
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Aqualic  Nuisance  Species  Task  Force 
Risk  Identification  and  Managefitent 
Committee;  Meeting 

AG8NCY:  Department  of  the  Interior.  Fish 
and  Wildlife  Service. 
ACnOM:  Notice  of  meeting. 

SUMMARY:  This  notice  announce  a 
meeting  of  the  Risk  Identification  and 
Management  Committee  (Committee),  a 
committee  of  the  Aquatic  Nuisance 
Spedes  Task  Force.  A  number  of  subject 
will  be  discussed  during  the  Committee 


Geofogicat  Survey 

National  WaleMSiiaiity  Asseesment 
Advisory  Councfl;  Meetbtg 

AGINCY:  U.S.  Geological  Survey. 
Interior. 

ACTION:  Notice  of  an  open  meeting  of  the 
National  Water-Quality  Assessment 
(NAWQA)  Ad>isoTy  Coundl. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  NAWQA  Advisory 
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Council.  The  proposed  agenda  for  the 
meeting  includes  presentations  by 
Federalofficials  on  the  U.S.  Geological 
Survey  (USGS)  NAWQA  Program 
followed  by  questions  and  answers  and 
an  open  discussion  of  the  program.  On 
Wednesday.  December  8. 1993. 
representatives  of  the  NAWQA 
Advisory  Council  will  be  given  an 
orientation  briefing  followed  by  a  tour 
of  the  uses  National  Water  Quality 
Laboratory. 

The  NAWQA  Advisory  Council  is  a 
subcommittee  of  the  Advisory 
Committee  on  Water  Data  for  Public  Use 
and  consists  of  representatives  of  water- 
resources-oriented  groups,  including 
Federal  agencies,  national.  State,  and 
regional  organizations:  Native 
Americans:  professional  and  technical 
soNcieties;  public  interest  groups:  private 
industry;  and  the  academic  community. 
Its  principal  responsibiUty  is  to  advise 
the  uses,  through  the  Advisory 
Committee  on  Water  Data  for  Public 
Use.  on  activities  and  plans  related  to 
the  USGS  NAWQA  Program  and  the 
effectiveness  of  that  program  in 
assessing  the  Nation's  water  quality. 
The  Council  will  help  assure  that 
information  from  the  NAWQA  Program 
will  support  environmental 
decisionmaking  at  all  levels  of 
government  and  In  the  private  sector. 
Also,  the  Council  will  serve  as  a  forum 
for  the  exchange  of  information  about 
complementary  activities  conducted  by 
other  organizations  and  will  identify 
opportimities  to  collaborate,  transfer 
technology,  and  share  information.  The 
Chief  Hydrologist  of  the  USGS  chairs 
the  NAWQA  Advisory  Council. 
DATES:  The  meeting  will  convene  at  8:30 
a.m.  on  Tuesday,  December  7, 1993,  and 
will  adjourn  at  noon  on  Wednesday, 
December  8, 1993. 

A00RC88E8:  Holiday  Inn  West.  14707 
West  Colfax  Avenue.  Golden,  Colorado 
80401. 

FOR  FUHTHCT  INFORMATKM  CONTACT: 
P.  Patrick  Leahy,  Chief,  NAWQA 
Program;  413  National  Center,  Reston, 
Virginia  22092  Telephone:  (703)  64ft- 
5012:  Fax:  (703)  648-5722. 
SUPPtOIEKTARY  INFORMATION:  This 
meeting  is  open  to  the  pubhc.  Time  has 
been  set  aside  for  public  comment  at  4 
p.m..  Tuesday,  December  7, 1993. 
Persons  wishing  to  make  a  brief 
presentation  (up  to  5  minutes)  must 
provide  a  written  request  with  a 
description  of  the  general  subject  area  to 
P.  Patrick  Leahy  no  later  than  noon, 
December  1. 1993,  to  reserve  space  on 
the  agenda.  It  is  requested  that  30  copies 
of  a  written  statement  for  the  record  be 
submitted  to  P.  Patrick  Leahy  at  the  time 
of  the  meeting  for  distribution  to  the 


members  of  the  NAWQA  Advisory 
Council  and  for  the  official  file.  Any 
member  of  the  public  may  submit 
written  information  and/or  comments  to 
P.  Patrick  Leahy  for  distribution  to  the 
NAWQA  Advisory  Council. 
Philip  Cohan. 
Chief  Hydrologist. 
IFR  Doc.  03-27779  Filed  11-10-93;  »:45  am) 
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National  Pik  Sarvica 

Conoaaalon  Contract;  Gataway 
National  Racraatlon  Araa.  Naw  Yoric 
and  Naw  Jaraay 

AQCNCY:  National  Park  Service.  Interior. 
ACnoN:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  snack  bar  and 
beach  supply  shops,  facilities,  and 
services  for  the  public  at  the  Sandy 
Hook  Unit,  Gateway  National  Recreation 
Area.  New  York — New  Jersey  for  a 
period  often  (10)  years  from  January  1, 
1994,  through  December  31,  2003. 
EFFicnvE  OATC:  February  10. 1994. 
ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director,  National 
Park  Service,  North  Atlantic  Region, 
Attention:  Division  of  Concessions 
Program  Management.  15  State  Street, 
Boston,  MA  02109-3572,  Telephone 
(617)  223-5209,  to  obtain  a  copy  of  the 
prospectus  describing  the  requirements 
of  the  proposed  contract. 
SUPPLEMENTARY  MFORMATXM:  This 
proposed  contract  bears  upon  a 
Government  construction  and 
improvement  program,  which  is 
applicable  to  the  National 
Environmental  Policy  Act.  An 
Amendment  to  the  General  Management 
Plan  for  Gateway  National  Recreation 
Area.  Sandy  Hook  Unit  dealt  with  the 
development  concepts  for  these  Beach 
Centers.  Some  of  the  development  areas 
have  required  further  environmental 
compliance  documentation.  An 
environmental  assessment  has  been 
prepared  for  the  North  Area  beaches  and 
environmental  compliance  proceedings 
are  to  be  completed  in  conjunction  with 
contract  award. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  September  30. 
1987,  and  therefore  pursuant  to  the 
provisions  of  section  5  of  the  Act  of 
October  9,  1965  (79  Stat.  969;  16  U.S.C. 
20),  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 


negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provickd  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then*  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Regional  Director  not  later  than  the 
ninetieth  (90th  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

Dated:  November  8. 1993. 
John  C  Raed. 
Acting  Regional  Director 
IFR  Doc.  93-27885  Filed  11-10-93;  8:45  am) 
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Mazama,  Munaon  Valley,  and 
Panhandle  Davaiopmant  Concept  Plan/ 
Environmental  Impact  Statement  for 
Crater  Uka  National  Park,  OR 

agency:  National  Park  Service.  DOI. 
ACTXM:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  the 
Mazama,  Munson  Valley,  and 
Panhandle  Development  Concept  Plan 
for  Crater  Lake  National  Park. 

SUMMARY:  The  National  Park  Service 
will  prepare  a  Development  Concept 
Plan/Environmental  Impact  Statement 
(DCP/EIS)  for  Mazama,  Munson  Valley, 
and  Panhandle  areas  within  Crater  Lake 
National  Park.  In  the  DCP/EIS  and  its 
accompany  public  review  process,  the 
National  Park  Service  will  formulate 
and  evaluate  the  environmental  impacts 
of  a  range  of  alternatives  to  address 
development  and  use  of  these  three 
areas.  Development  in  these  areas  will 
support  or  complement  the  long-term 
improvements  taking  place  in  Rim 
Village,  which  is  being  renovated  to 
improve  year-round  visitor  facilities, 
reduce  vehicles,  better  protect  Crater 
Lake,  and  create  a  safer  and  more 
pleasant  environment  for  the  visitor. 
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PersfMis  who  may  be  interested  in  or 
affected  by  the  proposed  DCP/EIS  an 
invited  to  participate  in  the  scoping 
process  by  re^>onding  fo  this  Notice 
with  written  comments.  The  scoping 
process  will  help  deHne  issues, 
concerns,  and  potential  impacts  related 
to  the  plan.  Public  scoping  meetings  are 
expected  to  be  held  in  early  December 
1993.  The  time  and  location  of  these 
meetings  will  be  announced  prior  to 
that  time  through  the  local  media  and 
thepark's  mailing  list. 

The  draft  plan  and  environmental 
impact  statement  are  expected  to  be 
completed  and  available  for  public 
review  by  August  1994.  The  final  plan, 
environmental  impact  statement,  and 
Record  of  Decision  are  expected  to  be 
completed  in  May  199.5. 

The  responsible  ofBcial  is  Charles  H. 
Odegaard,  Reglcmal  Director.  Pacific 
Northwest  Region.  National  Park 
S«'rvice. 

DATES:  Written  comments  about  the 
scope  of  issues  and  impact  topics  to  be 
analyzed  in  the  DCP-'EIS  should  be 
received  on  or  before  January  11, 1994. 
ADDRESSES:  Written  comments 
concerning  the  DCP/EIS  should  be  sent 
to  the  Superintendent,  Crater  Lake 
National  Park,  P.O.  Box  7.  Oater  Lake, 
Oregon  97604-0007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Crater  Lake  National 
Park,  at  the  above  address  or  at 
telephone  number  (503)  594-2211. 

Doled-  October  29, 1 993. 
WiUiaoiC  Walters. 

Deputy  Hegionol  Director,  Pacific  Slortbwest 

Region,  \Jational  Park  Service. 

IFR  Doc.  93-27887  Filed  ll-10-«3;  8:45  am] 
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Bureau  of  Reclamation 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworli 
Reductibri  Act 

The  proposal  for  the  collection  of 
infornia  Jon  reproduced  below  has  been 
subniitti  td  to  the  Office  of  M.-rc;^ment 
and  Buc  get  for  approval  under  ihe 
provisions  of  the  Paperwork  ReduL-tion 
Act  (44  J.S  C  chapter  35).  An 
exptyJiJt'^  review  has  been  requested  in 
accnrdai)ine  with  the  Act,  since  allowing 
for  the  r  JView  period  would  adversely 
affect  th  9i  public  interest  for  the  reasons 
given  below.  Approval  has  been 
requested  by  December  30,  lfi93. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  listed  below 
and  to  the  Office  of  Management  and 


Budget,  Paperwwk  Reduction  Project 
(1006-XXXX),  WashingtOD,  DC  20503; 
Telephooe  202-395-7340. 

77fAe.-GJen  Canyon  Enviromnental 
Studies  Passfve-Use  Values  Study. 

OMB  Apf»ovai  Number:  1006-XXXX. 

Abstract:  Individuals  who  may  not 
physically  use  certain  unique  or 
significant  resources  may  hoM  some 
value  for  their  existence  and 
preservation.  Passive-use  ch-  non-use 
economic  value  is  a  monetary  measure 
of  this  value.  Studies  completed  under 
the  Glen  Canyon  Environmental  Studies 
Program  have  shown  that  the  operation 
of  Glen  Canyon  Dam  affects  downstream 
natural  and  cultural  resources  in  Glen 
Canyon  Natioiial  Recreation  Area  and 
Grand  Canyon  National  ParL  If 
individuals  hold  passive-use  value  for 
resources  affected  by  the  timing  and 
amount  of  the  releases  from  the  dam, 
the  magnitude  of  these  values  could  be 
influenced  by  changes  in  the  vwy  the 
dam  is  operated.  Infonnation  will  be 
collected  horn  a  random  sample  of  the 
U.S.  population  in  an  effort  to  quantify 
passive-use  value  for  a  range  of  dam 
operation  strategies.  This  information 
may  be  used  by  decision  makers  to  help 
assess  the  trade-offs  between  recreation 
benefits,  power  production  benefits,  and 
passive-use  benefits  as.sociated  with 
different  strategies  for  operating  Glen 
Canyon  Daqi. 

Reason  for  Expedited  Feview: 
Implementation  of  this  information 
collection  is  required  for  completion  of 
the  draft  Glen  Canyon  Dam 
Environmental  impact  Statement.  The 
Grand  Canyon  Protection  Act  of  1992 
stipulates  the  completion  of  the  final 
Glen  Canyon  Dam  EIS  by  October  30, 
1994.  In  order  to  meet  lliis  schedule,  it 
will  be  necessary  to  begin  survey 
administration  not  later  than  January  15. 
1994. 

Frequency:  Once. 

Description  of  Respondents:  Residents 
of  the  U.S.,  aged  18  or  more. 

Esiimaled  Completion  Time:  'A  hour. 

Responses:  8,P00. 

Burden  Hours:  4,000. 

Bureau  Clearance  Office:  Robert  A. 
Lopez,  303-236-6769. 

Dated:  October  5, 19S3. 
Donald  R.  Glaser, 
Deputy  Commissioner. 
IFR  Doc  93-27771  FiM  11-10-93:  8:45  am) 
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IKTERSTATE  COMMERCE 
COMMISSION 

AvaUabHHy  of  EnviranaMntri 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms, 
Tawanna  Glover- Sanders  or  Ms.  Johnnie 
Davis.  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington. 
DC  20423.  (202)  927-6212  or  (202)  927- 
6245.  Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-12  (Sub-No  162X).  Southern 
Pacific  Transportation  Company — 
A))andonment  Exemption— In  Jackson. 
Victoria  and  Wharton  Counties,  Texas. 
Ea  available  11/5/93. 

Comments  on  the  following 
asse.<»ment  are  due  30  days  after  the 
date  of  availability: 

AB-307  (Sub-No.  2X).  Wyoming  and 
Colorado  Railroad  Company,  Inc. — 
Abandonment  Exemption— 4n  Jackson 
County,  Colorado.  Ea  available  11/4/93. 
Sidney  L.  SiricklaMi,  Jr.. 
Secretory. 
IFR  Doc.  93-27863  Piled  11-10-93;  »:45  ami 
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[Finance  Docket  No.  3235q 

The  Indiarta  arnf  Ohio  RaOroad 
Company,  Inc.— Trackage  Rights 
Exemption— The  Central  Railroad 
Company  of  Indiana 

The  Central  Railroad  Company  of 
Indiana  (CIND)  has  entered  into  two 
aRreements  with  The  Indiana  and  Ohio 
Railroad  Company,  Inc.  (INOH).'. 
granting  INCH  joint  trackage  rights. 
Under  the  first  agreement,  INOH  obtains 
joint  trackage  rights:  (a)  for  the  purpose 
of  handling  car  load  freight  in  overhead 
movement  bet  ween  the  tracks  of  INOH 
at  milepost  17.7  at  Valley  Junction.  OH. 
(a  point  cf  connection  between  the 
INOH  and  OND)  and  the  end  of 
ownership  of  CIND  at  milepost  0.0  i.T 
Cincinnati,  OH;  (b)  for  the  purpose  of 
handling  comroodibes  with  tlie 


<  7  Be  veh5ati  notUx  of  cxtrnptmn  was  fU«d 
St^ptvmbar  27. 1993  Comniuion  Maff  ccDlactvcl 
INOH  and  rsquaslpd  clarifica'ion  of  its  v»rif:«<i 
notice.  INCH  »uppjem»n!«d  the  r«ajrd  hy  )et>tin 
d&led  Oclober  «,  1993  wmj  October  21, 199.1. 
Commission  (taffaiso  contacted  INOH  aftw  the 
filing  of  the  Octnim  8  and  Orto^  21.  ima  lettm 
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Standard  Transportation  Commodity 
Codes  beginning  with  the  digits  14- 
(prindpally  sand)  originating  on  the 
tracks  of  INOH  and  terminating  at  any 
point  on  CIND  between  miIe[>o$t  1.6 
and  milepost  0.0;  and  (c)  for  the  purpose 
of  handling  grain  or  soybeans 
originating  at  any  point  served  by  INOH 
or  any  of  its  subsidiaries  z  as  of  April  1, 
1993.  and  terminating  at  milepost  3.5  at 
the  Consolidated  Grain  Sedamsville 
Elevator  or  at  milepost  14.5  at  its  North 
Bend  Terminal.  INOH  may  not  use  any 
portion  of  the  joint  trackage  rights  to 
originate,  terminate  or  in  any  fashion 
handle  commodities  included  in  the 
Standard  Transportation  Commodity 
Codes  commencing  with  24-.  29-,  32-, 
and  33-,  covering  lumber,  roofing 
shingles,  fiberglass  mat,  and  slag, 
respectively. 

Under  the  second  agreement,  CIND 
has  agreed  to  grant  joint  trackage  rights 
to  INOH:  (a)  For  the  handling  of  car  load 
freight  in  overhead  movement  between 
the  tracks  of  INOH  at  milepost  17.7  at 
Valley  Junction,  OH  and  the  jointly- 
owned  trackage  of  CIND  and  CSX 
Transportation.  Inc.  at  milepost  1.6  at 
C.P.  Oklahoma  in  Qncinnati,  OH;  (b)  for 
the  handling  of  commodities  with 
Standard  Transportation  Commodity 
Codes  beginning  with  the  digits  14- 
(principally  sand)  originating  on  the 
tracks  of  INOH  and  terminating  at  any 
point  on  CIND  between  milepost  17.7 
and  milepost  1.6;  and  (c)  for  the 
handling  of  grain  or  soybeans 
originating  at  any  point  served  by  INOH 
or  any  of  its  subsidiaries  (see  footnote  2) 
as  of  April  1. 1993^and  terminating  at 
milepost  3.5  at  the  Consolidated  Grain 
Sedamsville  Elevator  or  at  milepost  14.5 
at  its  North  Bend  Terminal.  INOH  may 
not  use  any  portion  of  the  second  joint 
trackage  rights  to  originate,  terminate,  or 
in  any  fashion  handle  commodities 
included  in  the  Standard  Transportation 
Commodity  Codes  commencing  with 
24-,  29-,  32-.  and  33-.  covering  lumber, 
roofing  shingles,  fiberglass  mat.  and 
slag.  resp)ectively. 

INOH  operations  over  these  rights 
would  connect  with  CSX  Transportation 
at  QND's  milepost  1.6.  The  trackage 
rights  were  to  become  effective  on  or 
after  October  3. 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 


J  Includes  the  Indiana  k  Ohio  Railway  Company. 
Inc.:  The  Indiana  k  Ohio  Eastern  Railroad 
Company.  Inc.;  and  The  Indiana  k  Ohio  Central 
Railroad  Company.  Inc. 


Stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Robert  L.  Calhoun.  Sullivan  & 
Worcester.  Suite  1000. 1025  Connecticut 
Avenue,  NW..  Washington.  DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  IVestern  Ry.  Co. — 
Trackage  Rights— BN.  354  I.CC  605 
(1978).  as  modified  in  Mendocino  Coast 
Ry..  Inc.— Lease  and  Operate,  360  I.CC. 
653  (1980). 

Decided:  November  S.  1993. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
|FR  Doc  93-27864  Filed  11-10-93;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  United  States  v.  Alderman  Dow 
Iron  &  Metal  Co.,  Inc.,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Alderman  Dow  Iron  &• 
Metal  Co.,  Inc.,  et  al..  Civil  Action  No. 
3:93-aVl676  was  lodged  on  October 
28. 1993  with  the  United  States  District 
Court  for  the  Middle  District  of 
Pennsylvania.  The  defendants  in  the 
action  are  alleged  to  be  persons  who 
arranged  for  the  disposal  or  treatment, 
or  arranged  with  a  transporter  for 
transport  for  disposal  or  treatment,  of 
hazardous  substances  at  the  Tonolli 
Corporation  Superfund  Site,  in 
Nesquehoning  Borough,  Carbon  County. 
Pennsylvania.  The  proposed  consent 
decree  requires  the  defendants  to 
conduct  certain  cleanup  activities  at  the 
Site  under  the  oversight  of  the  United 
States  Environmental  Protection 
Agency.  The  proposed  consent  decree 
also  obtains  certain  other  relief. 

The  Department  of  Justice  will 
receive,  for  a  period  ending  thirty  (30) 
days  from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530,  and 
should  specifically  refer  to  United 
States  V.  Alderman  Dow  Iron  &■  Metal 
Co..  Inc.  et  al..  D.J.  reference  #90-7-2- 
174B. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 


States  Attorney  for  the  Middle  District 
of  Pennsylvania,  suite  1162.  Federal 
Building.  228  Walnut  Street.  Harrisburg. 
Pennsylvania  17108;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency.  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library.  1120  G 
Street  NW..  4fh  Floor.  Washington.  DC 
20005.  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  ft-om  the 
Consent  Decree  Library.  In  requesting  a 
copy  of  the  proposed  consent  decree, 
please  enclose  a  check  in  the  amount  of 
$60.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Lob  ).  Schififer. 

i^cting  Assistar\t  Attorney  General. 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  93-27770  Filed  11-10-93;  8:45  am] 

BiLUNO  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  United  States  v.  Crown  Cork  & 
Seal  Co.,  Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  30, 1993,  a 
proposed  Consent  Decree  in  United 
States  V.  Crown  Cork  &  Seal  Company, 
Inc..  Civil  Action  No.  2:93  CV  146-SO. 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Mississippi.  This  consent  decree 
represents  a  settlement  of  claims  against 
Crown  Cork  &  Seal  for  violations  of  the 
Clean  Air  Act. 

Under  this  settlement  between  the 
United  States  and  Crown  Cork  &  Seal,    ' 
Crown  Cork  &  Seal  will  pay  the  United 
States  a  civil  p)enalty  of  $343,000.  In 
addition,  the  Consent  Decree  requires 
Crown  Cork  &  Seal  to  comply  with  the 
Clean  Air  Act  and.  in  particular,  with 
the  Prevention  of  Significant 
Deterioration  ("PSD")  requirements  and 
regulations,  and  the  New  Source 
Performance  Standards  ("NSPS"),  and 
the  terms  of  permit  no.  2100-0004, 
issued  by  the  Mississippi  Office  of 
Pollution  Control  on  November  11, 
1991.  The  Consent  Decree  further 
requires  Crown  Cork  &  Seal  to  conduct 
a  pilot  project  with  respect  to  the 
installation  and  operation  of  a  biofilter 
bed  at  its  Cheraw.  South  Carolina  can 
facility,  for  the  control  of  VOC 
emissions  and  to  replace  the  existing 
control  units  at  its  Batesville. 
Mississippi  facility  with  regenerative 
incinerators  and  to  improve  control 
efficiency  in  accordance  with  the 
schedule  set  forth  in  the  Consent 
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Decree.  Crown  Cork  A  Seal  is  also 
required  under  the  Consent  Decree  to 
conduct  infernal  environmental 
management  training  in  accordance 
with  the  schedule  set  forth  in  the 
Consent  Decree.  Stipulated  penalties 
may  be  imposed  in  the  event  Crown 
Cork  &  Seal  does  not  comply  with  the 
requirements  of  the  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addre^ed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Crown  Cork  6-  Seal 
Company.  Inc.,  D.J.  Ref.  90-5-2-1-1383. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Mississippi,  911  West  Jackson  Avenue, 
Oxford,  Mississippi,  and  at  Region  IV, 
Office  of  the  Environmental  Protection 
Agency,  345  Courtland  Street  NE.. 
Atlanta.  Georgia  30365  and  at  the 
Consent  Decree  Library,  1120  G  Street 
NW..  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Ccmsent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
JohaCCruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  93-27766  Filed  11-10-93.  845  am) 

BiUMO  COOC  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  United  States  v. 
Western  Mobile  New  Mexico.  Inc. 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7.  noUce  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Western  Mobile  New 
Mexico.  Inc.,  Civil  Action  No.  93-1228 
LH,  was  lodged  on  October  20, 1993 
with  the  United  States  District  Court  for 
the  District  of  New  Mexico.  Western 
Mobile  New  Mexico.  Inc.  operates  a 
rock  crushing  facility  on  the  Sandia 
Pueblo  Indian  Lands  near  the  City  of 
Albuquerque,  New  Mexico.  A  civil 
complaint  filed  simultaneously  with  the 
lodging  of  this  proposed  consent  decree 
alleges  that  Western  Mobile  violated 
New  Source  Performance  Standards  by 
failing  to  give  notice  to  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  of  its 


intent  to  modify  its  facility,  failed  to 
notify  the  Administrator  of  the  intended 
and  actual  startup  dates  of  the  facility 
and  failed  to  conduct  performance 
testing  of  its  facility  to  ensure 
compliance  with  applicable  emission 
standards  found  in  40  CFR  part  60, 
subpart  000. 

The  proposed  consent  decree  requires 
Western  Mobile  to  pay  a  civil  penalty  of 
$30,000  and  to  conduct  the  required 
performance  testing. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Western 
Mobile  New  Mexico.  Inc..  DOJ  Ref.  #90- 
5-2-1-1435. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  625  Silver  SW.,  4th 
Floor,  Albuquerque,  New  Mexico;  the 
Region  6  Office  of  the  Environmental 
Protection  Agency.  1445  Ross  Avenue. 
Dallas,  Texas;  and  at  the  Consent  Decree 
Library.  1120  G  Street  NW.,  4th  Floor, 
Washington.  DC  20005.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Deuee  Library.  In  requesting  a 
copy,  please  refer  to  the  referenced  casa 
and  enclose  a  check  in  the  amount  of 
$3.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
John  C  Cruden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc  93-27769  Filed  11-10-93;  8:45  am) 

BU.LMO  COOC  4410-01-M 


[AAG/A  Order  No.  80-63] 

Privacy  Act  of  1974;  Modified  Systems 

On  February  13. 1989  (54  FR  6622 
and  6623).  the  Department  published 
notice  of  two  new  Privacy  Act  systems 
of  records  which  would  assist  in  its 
efforts  to  collect  overdue  debts  owed  to 
the  United  States.  The  new  systems, 
published  pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974  (5  use. 
552a).  were  entitled  "Debt  Collection 
Enforcement  System.  JUSTICE/USA- 
015.  and  "Debt  Collection  Management 
System,  JUSTICE/JMD-006."  The 
enforcement  system  was  established  to 
cover  Privacy  Act  records  used  in  debt 
collection  efforts  by  contract  private 
counsel  and  United  States  Attorneys 
(USAs)  in  ten  selected  judicial  districts 


on  a  pilot  project  basis.)  The 
management  system  was  established  to 
provide  litigation/administrative 
support  to  the  pilot  districts  by  (1) 
serving  as  an  automated  database  for 
debt  collection  litigation,  (2)  performing 
such  administrative  functions  as 
reconciling  Department  and  chent 
agency  records,  maintaining  account 
data  and  managing  the  contract  private 
counsel  portfolios,  etc.,  and  (3)  creating 
an  automated  inventory  of  debt  cases 
received  from  client  Federal  agencies 
and  assigned  to  contract  private  counsel 
and  to  USAs  in  the  ten  pilot  districts. 

The  Department  has  modified  both 
systems  of  records.  Modifications 
include  additional  clarity  regarding  the 
purpose  of  the  systems  and  the 
categories  or  records  covered  there. 
Modifications  also  reflect  (1)  that  the 
pilot  program  will  now  cover  15  judicial 
districts  and  (2)  that  an  automated  data 
base  has  been  added  which  will  enable 
the  Justice  Management  Division^ 
Central  Intake  Facility  to  (a)  assign  cases 
to  the  USAs  in  the  remaining  79  non- 
pilot  districts,  (b)  provide  an  automated 
inventory  of  debt  collection  cases  in  the 
non-pilot  districts,  similar  to  that 
provided  for  the  pilot  districts,  and  |c) 
provide  "summary  level"  data  to  the 
non-pilot  districts  while  continuing  to 
provide  full  administrative  and 
litigation  support  to  the  pilot  districts— 
until  such  support  is  provided,  seriatim, 
to  all  94  judicial  districts. 

Further,  in  addition  to  making  a 
number  of  changes  to  clarify  and  better 
describe  these  systems,  we  are  adding  to 
the  management  system  two  routine  use 
disclosures,  identified  as  (j){2),  and  (k) 
together  with  notice  of  disclosure 
pursuant  to  subsection  (b)(12).  Finally, 
we  have  edited  the  enforcement  system 
to  clarify  existing  routine  use  (j)  as  well 
as  the  language  which  permits 
disclosure  under  subsection  (b)(12). 
Accordingly,  as  required  by  5  U.S.C. 
552a(e)  (4)  and  (11)  and  31  U.S.C. 
37ll(0(l)(A),  a  30-day  comment  period 
is  provided.  Any  comments  may  be 
addressed  to  Patricia  E.  Neely,  Staff 
Assistant.  Systems  Policy  Staff,  Justice 
Management  Division,  room  850, 
Washington  Center  Building, 
Department  of  Justice.  Washington.  DC 
20530  by  December  13. 1993. 

As  required  by  5  U.S.C.  552a(r)  and 
Office  of  Management  and  Budget 
(0MB)  implementing  regulations,  the 
Department  of  Justice  has  provided  a 
report  on  the  proposed  changes  to  0MB 
and  the  Congress. 


'On  November  10, 1992.  Public  Law  No.  102-S8 
expanded  the  pibi  program  to  15  )udicial  districts 
and  extended  the  period  covered  by  the  program  to 
September  30, 1996. 
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ModiHed  system  descriptions  are  set 
forth  below.  Changes  have  been 
italicized  for  public  convenience. 

Dated:  November  2. 1993. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/USA-01S 
SYSTEM  NAMC: 

Debt  Collection  Enforcement  System, 
JUSTICE/USA-015. 

SYSTEM  locations: 

Executive  Office  for  United  States 
Attorneys,  U.S.  Department  of  Justice, 
10th  and  Constitution  Avenue  NW., 
Washington.  DC  20530;  and  94  United 
States  Attorney  (USA)  Offices  (see 
Appendix  of  USA  office  locations, 
JUSTICE/USA-999).  In  addition,  not  to 
exceed  IS  of  the  94  Federal  judicial 
districts,  are  pilot  districts  from  which 
contract  private  counsel  are/have  been 
employed  to  assist  USAs  in  debt 
collection  litigation.  Ten  of  the  judicial 
districts  are  named  below;  the 
remaining  five  have  not  been  identified. 

SYSTEM  locations: 

Southern  District  of  Texas.  P.O.  Box 

61129.  Houston,  TX  77208 
Southern  District  of  Florida.  Federal 

Justice  Building.  99  NE  4th  Street. 

Miami,  FL  33132 
Eastern  District  of  Michigan,  Room  817. 

Federal  Building,  231  W.  Lafayette, 

Detroit,  MI  48226-2784 
Northern  District  of  California.  10th 

Floor,  Claims  S-Judgment  Unit;  450 

Golden  Gate  Avenue,  P.O.  Box  36055. 

San  Francisco,  CA  94102 
Middle  EHstrict  of  Florida,  room  400. 

Robert  Timberlake  Building,  500  Zack 

Street.  Tampa,  FL  33602 
Eastern  District  of  New  York.  U.S. 

Courthouse.  225  Cadman  Plaza  East, 

Brooklyn.  NY  11201 
Central  District  of  California,  312  N. 

Spring  Street,  room  446D.  Los 

Angeles.  CA  90012-4701 
District  of  New  Jersey,  room  502, 

Federal  Building,  970  Broad  Street, 

Newark.  NJ  07102-2506 
Western  Ehstrict  of  Louisiana.  Suite 

2100.  Louisiana  Tower.  401  Edwards 

Street.  Shreveport.  LA  71101-6133 
District  of  Columbia,  Judiciary  Center 

Building.  555  Fourth  Street  NW.. 

Washington.  DC  20001 

CATEQORIES  OF  MOIVIDUALS  COVERED  BY  THE 
system: 

Persons  indebted  to  the  United  States 
(1)  who  have  allowed  their  debts  to 
become  delinquent  and  whose 
delinquent  debts  have  been  assigned  by 
the  Department's  Justice  Management 
Division  (JMD)  to  a  U.S.  Attorney  (USA) 


or  contract  private  counsel  for 
settlement  or  enforced  collection 
through  litigation,  and/or  (2)  who  have 
incurred  debts  assessed  by  the  court, 
e.g.,  fines  or  penalties,  as  a  result  of  a 
criminal  proceeding. 

CATEGOfllES  OF  RECORDS  M  THE  SYSTEM: 

This  system  of  records  contains 
records  relating  to  the  negotiation, 
compromise,  settlement,  and  litigation 
of  debts  owed  the  United  States. 
Records  consist  of  a  case  file  and 
automated  and/or  hard  copy  support 
data. 

The  case  file  includes  such 
documents  as:  the  Claims  Collection 
Litigation  Report:  Certificate  of 
Indebtedness;  Satisfaction  of  Judgment 
or  Certificate  of  Discharge:  court  and 
related  legal  documents  such  as 
judgments,  orders,  briefs,  pleadings  and 
settlement  agreements;  status  reports, 
and  correspondence,  and  any  other 
documentation  developed  during  the 
negotiation,  compromise,  settlement 
and/or  litigation  of  the  debts. 

The  automated  and/or  hard  copy 
support  data  contains  information 
extracted  from  the  case  file  and  any  data 
generated  or  developed  to  support  the 
administrative  operations  of  the  debt 
collection  program.  Information  may 
include  personal  data.  e.g..  name,  social 
security  number,  date  of  birth,  and 
locator  information;  claim  information 
e.g..  type  of  claim  such  as  benefit 
overpayment,  loan  default,  bankruptcy, 
etc.:  payment  demand  information, 
compromise  offered,  etc.:  account 
information,  e.g.,  debtor  payments 
including  principal,  penalties,  interests, 
and  balances,  etc.;  information 
regarding  debtor's  employment,  ability 
to  pay.  property  liens,  etc.;  value  of 
claim,  name  of  source  agency  which 
provided  the  loan  or  benefit; 
information  on  the  status  and 
disposition  of  cases  at  various  intervals 
of  time;  and  any  other  information 
related  to  the  negotiation,  compromise, 
settlement,  or  litigation  of  debts  owed 
the  United  States,  or  to  the 
administrative  management  of  the  debt 
collection  program. 

AITTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  371 1  and  3718.  and  28 
U.S.C.  3201. 

PURPOSE(S): 

Title  31  U.S.C.  371 1  authorizes  the 
Attorney  General  to  conduct  litigation  to 
collect  delinquent  debts  due  the  United 
States;  31  U.S.C.  3718(b)  authorizes  the 
Attorney  General  to  contract  with 
private  counsel  to  assist  the  Department 
(specifically,  the  USAs)  in  collecting 
consumer  and  commercial  debts  owed 


the  United  States  on  a  pilot  basis; 
Chapter  1 76  of  Title  28,  United  States 
Code  ("Federal  Debt  Collection 
Procedure"),  authorizes  the  Attorney 
General  to  obtain  both  prejudgment  and 
postjudgment  remedies  against 
delinquent  debtors,  and  Section  3201(e) 
of  that  Chapter  states  that  a  judgment 
against  such  a  debtor  creates  a  lien  on 
all  real  property  of  the  debtor  and 
renders  that  debtor  "ineligible"  for  any 
grant  or  loan  made,  insured,  financed, 
or  guaranteed  by  the  Federal 
Government.  Accordingly,  this  system  of 
records  is  maintained  by  the  Executive 
Office  for  U.S.  Attorneys  to  cover 
records  which  are  used  by  the  94  USAs. 
and/or  private  counsel  in  selected  pilot 
districts  where  the  Department  has 
contracted  with  private  counsel,  to 
perform  legal  services  such  as  the 
negotiation,  settlement,  litigation  and 
enforcement  of  debts  owned  the  United 
States.' 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUOWO  CATEOOAIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  the  course  of  its  collection  and 
enforcement  activities,  the  Department 
may  release  client  Federal  agency  case 
files  and  any  related  records  or 
information  created  by  the  Department 
to  contract  private  counsel  to  negotiate, 
settle,  and  litigate  debts  owed  the 
United  States. 

In  the  course  of  its  collection  and 
enforcement  activities,  or  during  the 
course  of  a  trial  or  hearing  or 
preparation  for  a  trial  or  hearing,  the 
Department  through  contract  private 
counsel  in  the  pilot  judicial  districts,  or 
through  its  own  USAs  in  07/  94  judicial 
districts,  may  disclose  relevant  records 
or  information  from  this  system  as 
follows: 

(a)  In  any  case  in  which  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law.  civil  or  regulatory  in 
nature — to  the  appropriate  Federal, 
State,  local  or  foreign  agency  charged 
with  the  responsibility  of  investigating, 
defending  or  pursuing  such  violation, 
civil  claim  or  remedy,  or  chaiged  with 


>  A  $eparate  but  ancillary  system  of  records 
entitled  "Debt  Collection  Management  System,     • 
lustice/]MD-006'  is  maintained  byJMD  to  furnish 
automated  litigation/administrative  support  to 
USAs  and  to  private  counsel  in  pilot  districts  (and 
ultimately  to  provide,  leriatim.  such  support  to  all 
USAs).  and  to  create  an  inventory  of  debtor  files  in 
all  94  judicial  districts.  The  inventory  consists  of  all 
debtor  files  referred  try  USAs  and  by  client  Federal 
agencies  to  the  Department  land  subsequently 
referred/assigned  byfMDto  such  private  counsel, 
and  to  USAs  in  the  94  judicial  districts)  for  enforced 
collection  via  litigation.  The  inventory  enables  the 
Department  to  provide  statistical  data  to  the 
Congress  and  to  the  Office  of  Management  and 
Budget  on  debt  collection  at  required  by  31  U.S.C. 
37181c). 
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enforcing,  defending  or  implementing 
such  law. 

(b)  To  a  Federal.  State,  local,  or 
foreign  agency  or  to  an  individual  or 
organization;  if  there  is  reason  to  believe 
that  such  agency,  individual,  or 
organization  possesses  information 
relating  to  the  debt,  the  debtor's  ability 
to  pay,  or  relating  to  any  other  matter 
which  is  relevant  and  necessary  to  the 
settlement,  effective  litigation  and 
enforced  collection  of  the  debt,  or 
relating  to  the  civil  action  trial  or 
hearing,  and  the  disclosure  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  cooperation 
of  a  witness  or  an  agency. 

(c)  To  an  actual  or  potential  party,  or 
to  his  or  her  attorney,  for  the  purpose 
of  negotiation  or  discussion  on  such 
matters  as  settlement  of  the  case  or 
matter,  or  informal  discovery 
proceedings. 

(d)  To  client  agencies  who  have 
referred  debt  collection  cases  to  the 
Department  for  settlement  or  litigation 
and  enforced  collection  to  notify  such 
agencies  of  the  status  of  the  case  or  of 
any  decision  or  determination  that  has 
been  made,  or  to  make  such  other 
inquiries  and  reports  as  are  necessary 
during  the  processing  of  the  case. 

(e)  To  a  Federal  agency  in  response  to 
its  request  and  in  connection  with 
hiring  or  retention  of  an  employee,  the 
issuance  of  the  required  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefll  by  the 
requesting  agency,  to  the  extent  that  the 
information  relates  to  the  requesting 
agency's  decision  on  the  matter. 

(f)  "To  volunteer  student  workers  and 
students  working  under  a  college  work- 
study  program  as  is  necessary  to  enable 
them  to  perform  their  duties. 

(g)  To  employees  or  to  contract 
personnel  to  access  the  records  for 
Privacy  Act  training  purposes. 

(h)  fii  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Department  or  contract  private  counsel 
is  authorized  to  appear  when  any  of  the 
following  is  a  party  to  litigation  or  has 
an  interest  in  litigation  and  such  records 
are  determined  by  the  Department  or 
contract  private  counsel  to  be  arguably 
relevant  to  the  litigation:  (1)  The 
Department,  or  any  subdivision  thereof, 
or  contract  private  counsel,  or  (2)  any 
employee  of  the  Department  or  contract 
private  counsel  in  his  or  her  official 
capacity  or  (3)  any  employee  of  the 
Department  or  contract  private  counsel 
in  his  or  her  individual  capacity  where 
the  Department  has  agreed  to  represent 
the  employee,  or  (4)  the  United  States, 
where  the  Department  or  contract 


private  counsel  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  subdivisions. 

(i)  In  a  proceedmg  before  a  court  or 
adjudicative  body  before  which  the 
Department  or  contract  private  counsel 
is  authorized  to  appear,  when  the 
United  States,  or  any  agency  or 
subdivision  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Department  or  contract  private  counsel 
to  be  arguably  relevant  to  the  litigation. 

(j)  To  (1)  any  Federal  agency  which 
employs  and/or  pays  pension,  annuity 
and/or  other  benefits  to  an  individual 
who  has  been  identified  as  a  delinquent 
debtor  for  the  purpose  of  offsetting  the 
individual's  salary,  and/or  pension, 
annuity  or  other  benefit  payment 
received  from  that  agency,  when  the 
Justice  Department  is  responsible  for  the 
enforced  collection  of  a  judgment  or 
claim  on  behalf  of  the  United  States 
against  that  person;  and  (2)  a  Federal. 
State,  local  or  foreign  agency,  an 
organization,  or  individual  to  elicit 
information  to  assist  the  Department  in 
the  settlement  or  effective  litigation  and 
enforced  collection  of  the  overdue  debt. 

(k)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

(1)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

(m)  To  the  National  Archives  and 
Records  Administration  and  to  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

disclosure  to  consumer  reportino 
agencies: 

Disclosure  to  consumer  reporting 
agencies  under  subsection  (b)(12)  of  the 
Privacy  Act: 

Disclosure  to  consumer  reporting 
agencies  in  accordance  with  section 
371  up  of  Title  31  (as  authorized  under 
subsection  (b)(12)  of  the  Privacy  Act): 
Relevant  records  may  be  disclosed  to  a 
consumer  reporting  agency  as  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3))  where  such  information  is 
directly  related  to  the  identity  of  debtors 
and  the  history  of  claims  contained  in 
this  system  of  records  and  for  the 
purpose  of  encouraging  repayment  of 


overdue  debts.  Such  disclosure  may  be 
made  only  when  a  claim  is  overdue  and 
only  after  due  process  steps  have  been 
taken  to  notify  the  debtor  and  give  him 
or  her  a  chance  to  meet  the  terms  of  the 
debt.  Addresses  of  taxpayers  obtained 
from  the  Department  of  the  Treasury 
may  be  disclosed  to  consumer  reporting 
agencies  only  for  the  purpose  of 
allowing  such  agencies  to  prepare  a 
commercial  credit  report  on  the 
taxpayer  for  use  by  the  Department. 
Prior  to  such  disclosure,  satisfactory 
assurances  will  be  obtained  from  such 
consumer  reporting  agency  concerning 
compliance  by  that  agency  with  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681  et 
seq.)  and  any  other  Federal  law 
governing  the  provision  of  consumer 
credit  information. 

POUaES  AND  PRACTICES  FOR  STORINQ, 
RETRIEV»IQ,  ACCESS»«,  RETAMMO,  AND 
WSPOSINO  OF  RECORDS  M  TMC  SYSTEM: 

STORAGE: 

Case  files  and  hard  copy  support 
data,  i.e.,  index  cards,  are  stored  in 
locked  rooms;  automated  data  is  stored 
on  magnetic  tape. 

RETRIEVABIUTY: 

Data  is  retrieved  by  name  of  debtor. 

SAFEGUARDS: 

Access  to  records  is  restricted  to  those 
Department  and  contract  employees 
who  must  have  access  to  perform  their 
settlement  or  litigation  and  enforced 
collection  activities,  and/or 
administrative  responsibilities.  Case 
files  are  maintained  separately  in  locked 
rooms  during  non-duty  hours.  Access  to 
automated  data  requires  the  use  of  the 
proper  password  and  user  identi  "^  cation 
code.  Access  by  contract  private  counsel 
is  restricted  to  those  cases  assigned. 

RETENTION  AND  DISPOSAL: 

Case  files  which  were  assigned  to 
private  counsel  during  the  pilot  program 
will  remain  in  the  physical  custody  of 
such  counsel  until  the  debtor  has  paid 
his/her  debt  in  full,  the  pilot  program 
has  expired,  or  the  debtor  has  ceased 
making  payments.  At  such  time,  the 
case  file  will  be  returned  to  the  USA. 
Case  files,  together  with  oey  data  which 
has  been  extracted  therefrom  and 
included  in  the  automated  data  base, 
will  be  erased  10  years  after  close  of 
litigation.  Administrative  records  in 
both  hard  copy  and  automated  format 
will  be  destroyed  six  years  after  the 
close  of  the  Fiscal  Year  in  which  the 
records  were  compiled. 

SYSTEM  MANAGER  ANO  ADDRESS: 

System  Manager  is  the  Administrative 
Officer/ Assistant  for  the  USA  in  each  of 


60058 Federal  Register  /  Vol.  58.  No.  217  /  Friday.  November  12,  1993  /  Notices 


the  94  judicial  districts  identified  in  the 
Appendix  of  USA  office  locations, 
JUSTICE/USA-999. 

NOTIFICATION  PnOCEOUnE: 

Address  inquiries  to  the  System 
Manager  of  the  judicial  district  in  which 
coliection  efforts  have  been  initiated. 
(See  "System  Locations.") 

RECORDS  ACCESS  PROCEDURES: 

Address  requests  for  access  to  the 
System  Manager  of  the  judicial  district 
in  which  collection  efforts  have  been 
initiated.  (See  "System  Locations.") 
Clearly  mark  the  envelope  "Privacy 
Access  Request."  Include  in  the  request 
the  debtor's  name,  date  of  birth,  address, 
and  any  other  identifying  information 
which  may  be  of  assistance  in  locating 
the  record,  e.g.,  name  of  the  case  or 
Federal  agency  to  whom  the  debtor  is 
indebted.  In  addition,  include  notarized 
signature  of  the  debtor  as  well  as  the 
name  and  address  of  the  individual  to 
receive  the  information  if  other  than  the 
debtor. 

CONTESTWQ  RECORD  PROCEDURES: 

Address  requests  to  the  System 
Manager  of  the  judicial  district  in  which 
collection  efforts  have  been  initiated. 
(See  "System  Locations.")  State  clearly 
and  concisely  the  information  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information. 

RECORDS  SOURCE  CATEGORIES: 

The  individuals  covered  by  the 
system:  client  agencies  of  the 
£)epartment  to  whom  the  individual  is 
indebted:  an  attorney  or  other 
representative  for  the  debtor  and/or 
payor,  any  Federal.  State,  local,  foreign, 
private  organization  or  individual  who 
may  have  information  relating  to  the 
debt,  the  debtor's  ability  to  pay  or  any 
other  information  relevant  and 
necessary  to  assist  in  settlement  or 
effective  litigation  and  enforced 
collection  of  the  debt. 

SYSTEMS  EXEMPTED  HtOM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
JUSTICE/JMD-006 
SYSTEM  name: 

Etebt  Collection  Management  System, 
JUSTICE/p*^D-006 

SYSTEM  LOCATION: 

Department  of  Justice,  Justice 
Management  Division  (JMD),  Central 
Intake  Facility  (OF),  1110  BoniCuit 
Street,  Suite  220,  Silver  Spring, 
Maryland. 


CATEGORIES  OF  VtOIVDUALS  COVERED  BY  THE 
SYSTBi: 

Persons  indebted  to  the  United  States 
who  have  allowed  their  debts  to  become 
delinquent  and  whose  debts  have  been 
sent  by  client  Federal  agencies  to  the 
Department  of  Justice  for  settlement  or 
enforced  collection  through  litigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
records  for  all  94  judicial  districts  of  the 
United  Slates.  It  contains  records 
relating  to  the  negotiation,  compromise, 
settlement,  and  litigation  of  debts  owed 
the  United  States.  Records  will  consist 
of  an  automated  support  data  base  and 
temporary  custody  of  case  files.  Case 
files  are  assigned  promptly  to  a  U.S. 
Attorney  (USA)  or,  where  the 
Dvpartment  has  contracted  for  their 
services,  to  private  couQsel  to  undertake 
enforced  debt  collection  action.*  This 
system  describes  case  files  during  the 
period  when  they  are  in  the  possession 
of  the  JMD,  QF.  Upon  assignment  of  a 
case  file  to  a  USA  or  contract  private 
counsel,  the  case  is  covered  by  the  Debt 
Collection  Enforcement  System, 
JUSnCE/USA-0l5. 

The  client  agency  case  file  includes 
such  documents  as  the  Claims 
Collection  litigation  Report;  Certificate 
of  Indebtedness;  any  partial  payment 
records,  status  reports,  correspondence, 
and  any  other  documentation  developed 
during  the  negotiation  of  the  debts. 

An  automated  data  base  provides 
litigation/administrative  support  to 
private  counsel  and  USAs  in  the  pilot 
districts'  and  creates  an  inventory  of 
cases  assigned  to  the  94  judicial 
districts.  The  data  base  contains  data 
extracted  from  the  case  file  and  any  data 
generated  or  developed  to  support  the 
administrative  operations  of  the  debt 
collection  program.  Information  may 
include  personal  data,  e.g.,  name,  social 
security  number,  date  of  birth,  and 
locator  information:  claim  information, 
e.g.,  type  of  claim  such  as  benefit 
overpayment,  loan  default,  bankruptcy. 


1  Private  counsel  are  employed  under  a 
statutorily-authorized  pilot  program  in  specific 
judicial  districts.  Pub.  L  No.  102-58  (November  10. 
1 992}  authonted  a  four-year  exterxsion  of  the  piht 
program  through  September  30. 1996.  and 
expanded  the  number  of  judicial  districts  from  10 
to  15.  Ten  of  these  districts  hare  been  identified  as: 
Central  District  <^  CAi  Northern  District  of  CA: 
Eastern  District  of  NYi  Southern  District  ofFU 
Eastern  District  i^  MI;  Southern  District  of  TX; 
District  of  Columbia:  Middle  District  ofFL  Western 
District  of  LA:  and  the  District  ofNJ. 

^The  ultimale  goal  ig  to  provide  fully  automated 
debt  collection  litigation  support  to  all  94  USA*. 
While  moving  toward  thi«  goal,  the  DepartrtieiM 
envisions  a  system  that  will  maintain  summary 
level  data  for  all  94  USA's  until  all  districts  can  be 
provided,  swiattm,  full  administrative  and  litigation 
support. 


etc.;  payment  demand  information, 
compromise  offered,  etc.;  account 
information,  e.g.,  debtor  payments 
including  principal,  penalties,  interests, 
and  balances,  etc.;  information 
regarding  debtor's  employment,  ability 
to  pay,  property  liens,  etc.;  value  of 
claim,  name  of  source  agency  which 
provided  the  loan  or  benefit; 
information  on  the  status  and 
disposition  of  cases  at  various  intervals 
of  time;  and  any  other  information 
related  to  the  negotiation;  compromise, 
settlement,  or  litigation  of  debts  owed 
the  United  States,  or  to  the 
administrative  management  of  the  debt 
collection  program. 

(When  a  case  is  closed  or  a  judgment 
is  obtained,  the  USAs  in  both  pilot  and 
non-pilot  districts  notify  the  CIF  as  to 
the  final  disposition  of  the  case  on  a 
monthly  basis.) 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3711  and  3718,  and  28 
U.S.C.  3201 

PURPOSE^S): 

Title  31  U.S.C.  371 1  authorizes  the 
Attorney  General  to  conduct  litigation  to 
collect  delinquent  debts  due  the  United 
States;  31  U.S.C.  37181b)  authorizes  the 
Attorney  General  to  contract  with 
private  counsel  to  assist  the  Department 
(specifically,  the  USAs)  in  collecting 
consumer  and  commercial  debts  owed 
the  United  States  on  a  pilot  project 
basis:  and  Chapter  1 76  of  Title  28, 
United  States  Code  ("Federal  Debt 
Collection  Procedure"),  authorizes  the 
Attorney  General  to  obtain  both 
prejudgment  and  postjudgment 
remedies  against  delinquent  debtors, 
and  section  3201(e)  of  that  Chapter 
states  that  a  judgment  against  such  a 
debtor  creates  a  lien  on  all  real  property 
of  the  debtor  and  renders  that  debtor 
"ineligible"  for  any  grant  or  loan  made, 
insured,  fmanced  or  guaranteed  by  the 
Federal  Government.  Accordingly,  this 
system  of  records  is  maintained  by  JMD 
under  contract  by  means  of  the  CIF  to 
assist  the  Attorney  General  in 
conducting  this  debt  litigation  through 
the  USAs  in  all  94  judicial  districts  (for 
an  indefinite  period)  and,  where 
appropriate,  through  contract  private 
counsel  under  a  pilot  program  (for 
periods  specified  by  legislation).  The 
CIF  receives  debt  collection  files  from 
client  Federal  agencies  for  assignment 
to  private  counsel  in  any  selected  pilot 
judicial  districts  where  the  Department 
has  contracted  for  their  services  and/or 
to  the  USAs  in  all  94  judicial  districts.^ 


3  A  separate  system  of  records  entitled  "Debt 
Collection  Enforcement  System,  fustice/USA-OlS," 
covers  the  records  as  maintained  by  the  USAs  and 
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The  CIF  furnishes  automated  litigation/ 
administrative  support  to  such  counsel 
and  to  USAs  in  the  pilot  districts.'*  and 
creates  an  inventory  of  all  debts  referred 
by  USAs  and  by  client  Federal  agencies 
to  the  Department  (and  subsequently 
referred/assigned  by  the  CIF  to  such 
counsel,  and  to  USAs  in  all  94  judicial 
districts)  for  enforced  collection  via 
litigation.  The  inventory  enables  the 
Department  to  provide  statistical  data  to 
the  Congress  and  the  Office  of 
Management  and  Budget  on  debt 
collection  activities  as  required  by  31 
U.S.C.  3718(c). 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOmO  CATEQOWES  OF  USERS  AND 
THE  FURROSES  OF  SUCH  USES: 

In  the  course  of  its  collection  and 
enforcement  activities,  the  Department 
may  release  client  Federal  agency  case 
files  to  the  OF  to  conduct  the 
administrative  operations  of  the  debt 
collection  program.  Through  the 
administrative  operations  of  the  CIF,  the 
Department  will  release  the  case  files 
and  any  related  records  or  information 
created  by  the  OF  to  the  contract 
private  counsel  to  negotiate,  settle,  and 
litigate  debts  owned  the  United  States. 

The  Department  may  also  disclose 
relevant  records  or  information  from 
this  system  as  follows: 

(a)  To  client  agen^cies  who  have 
referred  debt  collection  cases  to  the 
Department  for  settlement  or  litigation 
and  enforced  collection  to  notify  such 
agencies  of  the  status  of  the  case  or  of 
any  decision  or  determination  that  has 
been  made,  or  to  make  such  other 
inquiries  and  reports  as  are  necessary 
during  the  processing  of  the  case. 

(b)  To  a  Federal  agency  in  response  to 
its  request  and  in  connection  with 
hiring  or  retention  of  an  employee,  the 
issuance  of  the  required  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a  license 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  relates  to  the  requesting 
agency's  decision  on  the  matter. 

(c)  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Department  or  contract  private  counsel 
who  are  authorized  to  appear  when  any 
of  the  following  is  a  party  to  litigation 
or  has  an  interest  in  ligation  and  such 
records  are  determined  by  the 
Department  or  contract  private  counsel 
to  be  arguably  relevant  to  the  litigation: 
(1)  The  Department,  or  any  subdivision 
thereof,  or  contract  private  counsel,  or 


such  coaiuel,  and  identiiies  the  relevant  pidicial 
districts. 
*  See  aote  2,  supra. 


(2)  any  employee  of  the  Department  or 
contract  private  counsel  in  his  or  her 
ofTicial  capacity  or  (3)  any  employee  of 
the  Department  or  contract  private 
counsel  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (4) 
the  United  States,  where  the  Department 
or  contract  private  counsel  determines 
that  the  litigation  is  likely  to  affect  the 
Department  or  any  of  its  subdivisions. 

(d)  To  volunteer  student  workers  and 
students  working  under  a  college  woric- 
study  program  as  is  necessary  to  enable 
them  to  perform  their  function; 

(e)  To  employees  or  to  contract 
personnel  to  access  the  records  for 
Privacy  Act  training  purposes. 

(0  To  (1)  a  Federal,  state,  local  or 
foreign  agency,  an  organization  or 
individual  to  elicit  information  to  assist 
the  Department  in  the  settlement  or 
effective  litigation  and  enforced 
collection  of  the  overdue  debt;  and  (2) 
the  Internal  Revenue  Service  to  obtain 
the  mailing  address  of  a  taxpayer  to 
collect  or  to  compromise  a  debt  owed  by 
the  taxpayer  to  the  United  States. 

(g)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

(h)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

(i)  To  the  National  Archives  and 
records  Administration  and  to  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(k)  To  the  Department  of  Housing  and 
Urban  Development  (HUD)  for  its  use  in 
evaluating  the  credit  worthiness  of 
Federal  loan  applicants.  Ultimately,  this 
information  may  be  accessed  by  other 
entities  to  determine  credit  worthiness; 
that  is,  HUD  may  permit  access  to  its 
data  base  (possibly  through  a  computer 
matching  program)  by  authorized 
employees  of  Federal  agencies  and 
private  lenders  (i.e.,  private  lenders  of 
Federally  insured  or  guaranteed  loans) 
to  determine  the  credit  worthiness  of 
Federal  loan  applicants.  Specifically, 
HUD  operates  an  automated  telephonic 
prescreening  system  (the  Credit  Alert 
Interactive  Voice  Response  System) 
through  which  relevant  information 
may  be  provided  to  assist  such  lenders 
and  agencies  in  identifying  whether 
there  are  any  outstanding  judgments 
against  the  applicant  for  other  Federal 


debts,  the  amount  of  the  debt,  the  status 
thereof,  and  any  other  information  that 
may  assist  the  lender/agency  in  making 
a  decision  on  whether  to  approve  or  not 
approve  an  application  for  a  loan.  (See 
28  U.S.C.  3201(e).) 

DISCLOSURE  TO  CONSUtlER  REPORTMO 
AGENCIES: 

Disclosure  to  consumer  reporting 
agencies  under  subsection  (b)(12)  of  the 
Privacy  Act: 

Disclosure  to  consumer  repotting 
agencies  in  accordance  with  section 
3711(f)  of  Title  31  (as  authorized  under 
subsection  (b)(12)  of  the  Privacy  Act): 
Relevant  records  may  be  disclosed  to  a 
consumer  reporting  agency  as  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1 68 1  a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3))  where  such  information  is 
directly  related  to  the  identity  of  debtors 
and  the  history  of  claims  contained  in 
this  system  of  records  and  for  the 
purpose  of  encouraging  repayment  of 
overdue  debts.  Such  disclosure  may  be 
made  only  when  a  claim  is  overdue  and 
only  after  due  process  steps  have  been 
taken  to  notify  the  debtor  and  give  him 
or  her  a  chance  to  meet  the  terms  of  the 
debt.  Addresses  of  taxpayers  obtained 
from  the  Department  of  the  Treasury 
may  be  disclosed  to  consumer  reporting 
agencies  only  for  the  purpose  of 
allowing  such  agencies  to  prepare  a 
commercial  credit  report  on  the 
taxpayer  for  use  by  the  Department. 
Prior  to  such  disclosure,  satisfactory 
assurances  will  be  obtained  from  such 
consumer  reporting  agency  concerning 
compliance  by  that  agency  with  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681  et 
seq.)  and  any  other  Federal  law 
governing  the  provision  of  consumer 
credit  information. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEV»*0,  ACCESSING,  RETAINING.  ANO 
DISCLOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Case  files  are  stored  in  locked  rooms; 
automated  data  is  stored  on  magnetic 
tape. 

RETRIEVABHJTY: 

Data  is  retrieved  by  name  of  debtor. 

SAFEGUARDS: 

Access  to  records  is  restricted  to  those 
personnel  who  must  have  access  to 
perform  their  duties  and  is  limited  to 
those  cases  assigned.  Case  files  are 
maintained  separately  in  locked  rooms 
during  non-duty  hours.  Access  to 
automated  data  requires  the  use  of  the 
proper  password  and  user  identification 
code. 
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RETEKTION  AMO  disposal: 

Paper  records  in  this  system  will  be 
returned  to  client  Federal  agencies  for 
disposition;  automated  information  will 
be  erased  ten  years  after  the  related  case 
files  reported  in  the  Debt  Collection 
Enforcement  System,  JUSTICE/US A- 
015  have  been  closed. 

SYSTEM  IMNAGER  ANO  ADDRESS: 

Deputy  Assistant  Attorney  General, 
Debt  Collection  Management,  Justice 
Management  Division,  Department  of 
Justice.  Washington,  DC  20530. 

N0TIF1CATKM  PflOCEOURE: 

Address  inquiries  to  Deputy  Assistant 
Attorney  General,  Debt  Collection 
Management,  Justice  Management 
Division,  Department  of  Justice. 
Washington.  DC  20530. 

RECOflOS  ACCESS  PROCEDURES: 

Address  requests  for  access  to  Deputy 
Assistant  Attorney  General.  Debt 
Collection  Management,  Justice 
Management  Division,  Department  of 
Justice.  Washington,  DC  20530.  Clearly 
mark  the  envelope  "Privacy  Access 
Request."  Include  in  the  request  the 
debtor's  name,  date  of  birth,  address, 
and  any  other  identifying  information 
which  may  be  of  assistance  in  locating 
the  record,  e.g.;  name  of  the  case  or 
Federal  agency  to  whom  the  debtor  is 
indebted.  In  addition,  include  notarized 
signature  of  the  debtor  as  well  as  the 
name  and  address  of  the  individual  to 
receive  the  information  if  other  than  the 
debtor. 

CONTESTINQ  RECORDS  PROCEDURES: 

Address  requests  to  Deputy  Assistant 
Attorney  General,  Debt  Collection 
Management,  Justice  Management 
Division,  Department  of  Justice. 
Washington,  DC  20530.  State  clearly 
and  concisely  the  information  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information. 

RECORDS  SOURCE  CATEGORIES: 

The  individuals  covered  by  the 
system;  client  agencies  of  the 
Etepartment  to  whom  the  individual  is 
indebted;  an  attorney  or  other 
representative  for  the  debtor  and/or 
payor;  any  Federal,  State,  local,  foreign, 
private  organization  or  individual  who 
may  have  information  relating  to  the 
debt,  the  debtor's  ability  to  pay  or  any 
other  information  relevant  and 
necessary  to  assist  in  the  settlement  or 
effective  litigation  and  enforced 
collection  of  the  debt. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
IFR  Doc.  93-27471  Filed  11-10-93;  8:45  am| 

SILUNO  COOC  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199^-1993  Horizontal  Well 
Gravel  Pacit  Program 

Notice  is  hereby  given  that,  on 
September  24. 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C  4301  et  seq.  ("the  Act"),  the 
participants  in  a  project  titled  the  "1993 
Horizontal  Well  Gravel  Pack  Program" 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintifTs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Chevron  Petroleum  Technology  Co., 
Houston,  TX;  Otis  Engineering 
Corporation,  Carrolton.  TX;  Dowell 
Schlumberger,  Maurice,  LA;  Marathon 
Oil  Company.  Lafayette,  LA;  Petrobras. 
Rio  de  Janeiro.  RJ  Brasil;  Shell 
Development  Co..  Houston,  TX;  and 
Nagaoka  USA  Corp..  Houston.  TX.  The 
objective  of  the  project  is  to  collect, 
compile  and  distribute  information  and 
data  regarding  procedures  and  methods 
of  gravel  packing  horizontal  oil  wells 
using  Marathon  Oil  Company's 
proprietary  100-ft..  full-scale,  high 
pressure  wellbore  model. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc  93-27765  Filed  11-10-93;  8:45  am] 

aiLUNO  COM  441»4V4i 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Great  Lakes  Contposites 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
October  13, 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Great  Lakes  Composites  Consortium, 
Inc.  (GLCC)  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 


membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  companies 
have  been  added  as  members  of  GLCC: 
Airtech  International  Inc,  Carson.  CA; 
Atlantic  Research.  Gainsville.  VA;  Aztec 
Plastic  Company.  Chicago.  IL;  Bell 
Helicoptor— Textron  hic.  Fort  Worth. 
TX;  Blackhawk  Technical  College. 
Janesville.  WI;  Buehler  Ltd.,  Lake  Bluff. 
IL;  Cerritos  College.  Norwalk.  CA; 
Computing  Devices  International, 
Bloomington.  MN;  Consulier 
Automotive.  Riviera  Beach.  FL; 
Courtaulds  Aerospace.  Bennington,  VT; 
D&Z  Mid  Atlantic.  Newark,  DE;  DuPont 
Composites,  Wilmington.  DE;  Id 
Fiberite,  Tempe.  AZ;  Ingalls 
Shipbuilding  Inc.,  Pascagoula,  MS; 
Intermarine  USA,  Savaruiah,  GA; 
Kaman  Aerospace  Corporation, 
Bloomfield.  CT;  Lockheed  Corporation. 
Marietta.  GA;  M.C.  Gill  Corporation.  El 
Monte.  CA;  Michigan  State  University, 
East  Lansing.  MI;  Ocenco  Incorporated. 
Kenosha.  WI;  Sunstrand.  Rockford.  IL; 
Structural  Composites  Inc.,  West 
Melbourne,  FL;  Texas  Instruments. 
McKinney.  TX;  Textron  Lycoming, 
Stratford,  CT;  University  of  Kansas, 
Lawrence,  KS;  University  of  Kentucky, 
Lexington,  KY;  and  Wayne  State 
University,  Detroit.  MI. 

Additionally,  the  following 
companies  have  resigned  as  members  of 
GLCC:  Cooper  Composites  and  Versa 
Technologies. 

GLCC  is  pursuing  projects  involving 
the  following  areas:  Resin  Transfer 
Molding,  Composites  Repair  Definition, 
Composites  Prepreg  Scrap  Reclamation, 
Teaching  Factory.  Fit-Up  of  Composite 
Structures  During  Manufacturing 
Assembly,  Automated  Design  for 
Manufacturing  of  Polymer  Composites 
Parts,  Thermoplastic  Powder-Coated 
Towpreg,  Advanced  Fiber  Placement, 
Intelligent  Spectroscopy,  Shipbuilding 
Composites  Manufacturing  Technology 
Plan,  Technology  Transfer.  Composite 
Electronics  Housing,  High  Thermal 
Conductivity  Fibers.  Low-Observable 
Core  Manufacturing  Process 
Improvements.  Enhanced  Production 
Techniques  of  Low  Observable 
Structures  and  Materials.  Non- 
Destructive  Inspection  for  Heat  Damage 
and  Repair  Bond  Integrity  and  DRA 
Metal  Matrix  Composites. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  GLCC  remains  open, 
and  the  parties  intend  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 
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On  February  25. 1991.  GLCC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  15. 1991  (56  PR  11274). 
The  last  notiBcation  was  filed  with  the 
Department  on  December  23. 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  22. 1993  (58  FR  5758). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  93-27756  Filed  11-10-93;  8:45  am] 

BILUNQ  COOC  4410-01-M 


Drug  Enforcement  Administration 

Importation  of  Controlled  Sut>stances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  October  20, 1993,  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 

Schedule 

Coca  Leaves  (9040) 

Opium,  raw  (9600) 

OpHjm  poppy  (9650)  

Poppy  Straw  Concentrate  (9670) 

II 
II 
II 
II 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Washington,  DC 


20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  December  13, 1993. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d).  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Director,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c),  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  November  4, 1993. 
Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 

Enforcement  Administration. 

IFR  Doc.  93-27753  Filed  11-10-93;  8:45  am] 

BILUNO  CODE  4410-0*-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  18, 
1993,  Schumacher,  Michael,  General 
Television,  2706  E.  California,  Uibana, 
Illinois  61801,  made  application  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 

Scttedule 

Marihuana  (7360) „. 

1 

TetrahydrocannatJinote  (7370)  

Phenylacetone  (8501)  _ 

Cocaine  (9041) 

Codeine  (9050)  

1 

U 
H 
II 

Morptiine  (9300)  __ 

Opium,  raw  (9600)  

H 
H 

Opium  powOered  (9639)  

11 

The  firm  will  manufacture  small 
quantities  of  the  above  listed  controlled 
substances  specifically  for  the  dairy 
industry. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
above  application  and  may  also  file  a 
written  request  for  a  hearing  thereon  in 
accordance  with  21  CFR  1301.54  and  in 
the  form  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 


20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  December  13. 1993. 

Dated:  Novemtwr  4. 1993. 
Gene  R.  Haislip, 

Director.  Offwe  of  Diversion  Control,  Drug 

Enforcement  Administration. 

(FR  Doc  93-27752  Filed  11-10-93;  8:45  am] 

BKUNO  COOC  4410-OS-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein.  '^ 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
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volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
TN930021,  dated  Feb.  19, 1993. 

Agencies  with  construction  pending 
projects,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  the  project  determination 
procedure  by  submitting  a  SF-308.  (See 
Regulations,  29  CFR  part  1,  section  1.5.) 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  within  ten  (10)  days  of  this  notice,  the 
contract  speciBcations  need  not  be 
affected. 


New  General  Wage  Detemination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 

Connecticut 

CT930008  (Nov.  12. 1993) 

CT930009  (Nov.  12. 1993) 

Cr930010  (Nov.  12. 1993) 

Cr930011  (Nov.  12. 1993) 

CT930012  (Nov.  12, 1993) 
Delaware 

DE930008  (Nov.  12,1993) 

DE930009  (Nov.  12,1993) 
Florida 

FL930093  (Nov.  12, 1993) 
Massachusetts 

MA930016  (Nov.  12, 1993) 
Maryland 

MD930045  (Nov.  12, 1993) 
Maine 

ME930025  (Nov.  12, 1993) 
New  Hampshire 

NH930025  (Nov.  12, 1993) 
New  )ersey 

N)930009  (Nov.  12, 1993) 
Pennsylvania 

PA930050  (Nov.  12, 1993) 
Rhode  Island 

R]930006  (Nov.  12, 1993) 
Virginia 

VA930087  (Nov.  12, 1993) 

VA930088  (Nov.  12, 1993) 

VA930089  (Nov.  12. 1993) 

Volume  n 

Oklahoma 

OK930023  (Nov.  12. 1993) 
Texas 

TX930085  (Nov.  12. 1993) 

TX930086  (Nov.  12, 1993) 

TX930087  (Nov.  12. 1993) 
Wisconsin 

WI930026  (Nov.  12. 1993) 

WI930O27  (Nov.  12.1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Goverrunent  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
Delaware 

DE930002  (Feb.  19. 1993) 

DE930004  (Feb.  19. 1993) 
Florida 

FL930086  (Oct  08. 1993) 
Maryland 

MD930016  (Feb.  19, 1993) 
New  York 

NY930001  (Feb.  19, 1993) 

NY930007  (Feb.  19, 1993) 


NY930011(Feb.  19. 1993) 
NY930O12(Feb.  19. 1993) 
NY930O13(Feb.  19. 1993) 
NY930019  (Feb.  19. 1993) 
NY930021  (Feb.  19. 1993) 
NY930031  (July  30. 1993) 
NY930G32  ()u)y  30, 1993) 
NY930O34  (July  30. 1993) 
NY930036  (Sept.  3. 1993) 
NY930037  (Sept.  3. 1993) 
NY930O44  (Oct  1. 1993) 
NY930O45  (Oct  1, 1993) 

Puerto  Rico 
PR930001  (Feb.  19, 1993) 
PR930003  (Feb.  19, 1993) 

Tennessee 
TN930001  (Feb.  19, 1993) 
TN930002  (Feb.  19, 1993) 
TN930005  (Feb.  19, 1993) 
TN930019  (Feb.  19. 1993) 
TN930O29  (Feb.  19. 1993) 
TN930O38  (Feb.  19. 1993) 
TN930039  (Feb.  19, 1993) 
TN930O40  (Feb.  19. 1993) 
TN930041  (Feb.  19, 1993) 
TN930042  (July  16. 1993) 
TN930043  (July  16, 1993) 
TN930044  (July  16, 1993) 
TN930046  (Sept  10, 1993) 

Virginia 
VA930023  (Feb.  19, 1993) 
VA930O24  (Feb.  19. 1993) 
VA930052  (Feb.  19, 1993) 
VA930055  (Feb.  19. 1993) 
VA930060  (Feb.  19, 1993) 
VA930063  (Feb.  19. 1993) 
VA930065  (Feb.  19, 1993) 
VA930067  (Feb.  19. 1993) 
VA930073  (Feb.  19. 1993) 
VA930079  (Feb.  19. 1993) 
VA930O85  (July  9. 1993) 
VA930086  (July  9. 1993) 

West  Virginia 
WV930002  (Feb.  19. 1993) 
WV930003(Feb.  19. 1993) 
WV930006  (Feb.  19, 1993) 

Volume  IJ 

Indiana 
IN930002  (Feb.  19, 1993) 
1N930006  (Feb.  19, 1993) 

Oklahoma 
OK930001  (Feb.  19, 1993) 
OK930002  (Feb.  19, 1993) 
OK930004  (Feb.  19, 1993) 
OK930013(Feb.  19, 1993) 
OK930014  (Feb.  19. 1993) 
OK930015  (Feb.  19.1993) 
OK930016  (Feb.  19. 1993) 
OK930017  (Feb.  19. 1993) 
OK930018  (Feb.  19. 1993) 
OK930019  (Feb.  19. 1993) 
OK930020(Feb.  19, 1993) 

Texas 
TX9300O1  (Feb.  19, 1993) 
TX930002  (Feb.  19, 1993) 
TX930003  (Feb.  19, 1993) 
TX930004  (Feb.  19, 1993) 
TX930008  (Feb.  19, 1993) 
TX930009  (Feb.  19, 1993) 
TX930011  (Feb.  19, 1993) 
TX930013  (Feb.  19, 1993) 
TX930018  (Feb.  19, 1993) 
TX930019  (Feb.  19, 1993) 
TX930063  (Feb.  19, 1993) 
TX930069  (Feb.  19, 1993) 
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TX930081  Ouly  09. 1993) 
TX930083  (Aug.  20, 1993) 
Wisconsin 
W1930016  fFeb.  19. 1993) 
W1930018  (Feb.  19, 1993) 

Volume  m 
Idaho 

ID930002  (Feb.  19, 1993) 

ID930004  (Feb.  19, 1993) 
North  Dakota 

ND930002  (Feb.  19. 1993) 
Oregon 

OR930004  (Feb.  19, 1993) 
Washington 

WA930001  (Feb.  19, 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  firom: 

Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  Washington, 
DC  20402,  (202)  783-3238 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 


regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  5th  day  of 
November  1993. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 

(FR  Doc.  93-27720  Filed  11-10-93;  8:45  am} 
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Form  No. 


790/BM 

790/G.  G-S>FD  ... 

790/CU  

790  

518,780  total  hours 


Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

background:  The  Department  of  Labor. 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 
LIST  Of  RECORDKEEPING/REPORTING 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Etepartmental 
Clearance  Officer  will.  up)on  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/  reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 


The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
COAtMENTS  AND  QUESTIONS:  Copies  of  the 
recordkeeping/reporting  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202)  21&-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Room  N-1301. 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001.  Washington.  IX 
20503  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics 
Current  Employment  Statistics 
1220-0011;  BLS-790 


Affected  Public 


Businesses  or  other  tor-profit;  Small  businesses  or  organizations 
Businesses  or  other  tor-profit;  Snfiall  businesses  or  organizations 
Businesses  or  other  for-profit;  Small  t>usinesses  or  organjzations 
Businesses  or  ottier  for-profit;  Smalt  txislnesses  or  organizatior^s 


Respondents 


400 

31,400 

45,000 

346,200 


Frequency 


Monthly  , 
K^onthly  . 
Annually 
Monthty  . 


Average  time 
per  response 


15  minutes. 
5  minutes. 
2  minutes. 
7  minutes. 


The  Current  Employment  Statistics 
Survey  is  a  Federal/state  survey  of 
employment,  hours  and  earnings  in 
non-farm  establishments.  The  survey 
produces  monthly  estimates  for  the 
nation,  states  and  selected  metropolitan 
areas. 

Revision 

Bureau  of  Labor  Statistics 

Survey  of  Employer-Provided  Training 

1220-0148;  ELS  9200 

One-time  collection 

Businesses  or  other  for-profit 


8.575  respondents;  23.4  minutes  per 
response;  3.344  burden  hours;  1  form 

The  lack  of  nationally  representative 
information  on  the  provision  of  training 
in  establishments  is  a  serious  handicap 
to  the  implementation  of  effective 
public  policy.  This  survey  will  collect 
such  information  and  report  on  the 
provision  of  training  by  industry  and 
size  of  establishment. 


Revision 

Employment  and  Training 

Administration 
Experience  Rating  Report 
1205-0164;  ETA  204 
Annually 

State  or  local  governments 
53  respondents;  15  minutes  per 
response;  14  total  hours;  1  form 
The  ETA  204,  Experience  Rating 
Report,  provides  the  Employment  and 
Training  Administration  with  data  to 
measure  the  variations  in  assigned 
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contribution  rates  which  nsnh  from 
different  experience  rating  systems. 

Signed  at  Washington,  D.C  this  29th  day 
of  October.  1993. 

Kenneth  A.  MiHi. 

Departmental  Qearance  Officer. 

|FR  Doc  93-27847  Filed  11-10-93;  845  ami 

muMta  cooc  49io-S4-p 


Employment  and  Training 
Administration 

Notice  of  Attestations  Filed  by 
Facilities  Using  Nonimmigfant  Aliens 
as  Registered  Nurses 

agency:  Enipio3rment  and  Training 
Administration,  Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor 
(£)OL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
tmploying  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  puqwse. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room.  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  E)epartment  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
N\V..  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 


local  ofHce  of  the  Whge  and  Hour 
Division  of  the  Employment  Stamtards 
Administration.  US.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division. 
Employment  Standards  Administration, 
Department  of  Labor,  roomS3502,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process: 
Chief,  Division  of  Foreign  Labor 
Certiflcalions,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 
Regarding  the  Complaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPtEMENTARV  MFORMATKM:  The 
Immigration  and  Nationahty  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  signiFicant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  Eacility's 
attestation  must  be  on  Hie  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C 

DiviSfON  OF  Foreign  Labor  Certifications  Approved 
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1101(a)(15)(H)(i)(a)and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  pari 
655  and  29  CFR  part  504,  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  6S5.310(c).  is  publishing  the 
following  list  of  faciUties  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  reqpired 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 
inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  compMnI 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC.  this  3rd  day  ol 
Novambar  1993. 

Robert  A.  Schaeffl, 

Director.  United  States  Emf^oyamt  Savice. 

ATTESTATIONS 


CEO-name/lacitity  name/address 


Mr.  Boss  Hoopef.  Crittenden  Memonal  Hcsprtal,  200  Tyler  Avenue,  West  Meir^rfHS,  72301,  5Oa-735-1500 

Mr.  Rct^f  C.  Benjanur.  Southeast  Aroona  Medical  Cir .  Route  1,  Box  30,  Doue»0!5.  85007,  802-364-7931        ZZ 

Mr.  WiSlMfT'  G.  Coe,  Parker  Commun»!y  Hosprtal,  P.O.  Box  1 149.  FarVer.  85344.  602-669-9201   "~ 

Mr.  Gordon  L  Rrtter.  Mohave  Vatey  Hospital,  Inc.,  1225  East  Hancock  Road.  BuiJhead  City,  86442  CG2-75S^i43 

Mr.  John  Hoopes,  Cobee  Vafley  CcnTmunity  Hospital.  P.O.  Box  3261.  Claypool.  85532,  602^25-3261 

*M.  Gerald  L  Price,  Royal  Care  Skilled  Nursing  Facility.  Long  Beach.  90806,  310-417-7493 

Mr  Harry  S.  Young,  Nurse  Providers.  3560  Wtehtre  Blvd.,  Ste.  225,  Los  Angeles.  90010.  213-^38W5559 " 

Ms  Patti  Cook,  Culver  West  Conval.  Hospital.  40^5  Grand  View  Blvd.,  Los  Angeles,  90066.  310-300-9506 

Mr.  Skjney  R.  Hewitt.  S4V  Health  Care  Recrurtng  Agency,  Ltd..  San  Diego.  921 14,  619-267^603 

Mr.  John  P.  Devine.  Pleasant  Valley  Rehab,  and  Conval.  Hcsp..  Oxnard.  93033.  805-^8»-3696  " 

Mr.  Jess  7-  Villakjna,  U.S.  Medical  Manpower  lnt'1..  9921  Carmew  Mountain  Road,  San  Diego,  S2129,  6V9^72-^757  " 
Ms.  Cynt?»«a  Jansen,  Community  Dia^sis  Center,  14020  San  Patjto  Avenue,  San  Pabto.  94806,  51O-234-0835 
Mr.  Anselma  O.  Zeno.  Miracare  Medica!  Management.  900  S.  Westmoreland  Ave.,  Los  Angeles  90006  213-252-9364 
Mr.  Andres  N.  Erribuido,  US  Lifeline  .\„rs.ng  Services,  8033  Los  SatMlos  Street  San  Diego,  92126,  619-549-3505 
Ms.  Victoria  Thcrnpson.  Edgewater  Convalescer^t  Hosp..  2625  East  Fourth  Street.  Long  Beach,  90814  310^34-0974 
Ms.  Pearl  Scully.  Gems  Prolessional  Services  US,  3325  Wilshire  Boulevaid,  Los  Angeles,  90010.  213^9-9359 

Mr.  Amparo  Ragudo.  Greenhttis  Manor.  238  Virginia  Avenue.  CarnpbeH.  95008.  408-379-8114 „ 

Mr.  Td  Yokoyama,  South  Bay  Keiro  Nursing  Home.  Gardena,  S0247,  310-632-0700 

Ms.  Cnstina  Desuasido,  Staffing  specialists,  Ina,  347-0  Gellert  Blvd..  Daly  City.  94015.  415-9971^3387 

Ms.  Lois  ABen.  Scripps  Nursing  Home,  2212  M.  El  Moilno.  Alta  Dena.  91001.  818-798-0934  ..  
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AR 
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AZ 
AZ 
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CA 
CA 
CA 
CA 
CA 
CA 
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CEO-name/facilrty  name/address 


^'  [^  Milanes.  Palm  Springs  General  Hosp.,  I.  1475  West  49th  Street.  Hialeah  33012  305-55ft-2500 
K    u^i  \^^^'  •<«"^"  R«9K>nal  Center.  11750  B.rd  Road.  M.am..  33175.  305-223-3o6o^__^. 


Hill,  34609.  904-544-6150 


^/  o^f«'^\?'®"9®''  ^P™^  "'"  "^  "°^-  10461  Quality  Drrve.  Spnng  .„„  ^.„^  :,v>.*-o^.^-oi3u 

«;•  5^  B^H,«  Bett>es^  Memorial  Hosprtal.  2815  S.  Seac'rest  Blvd.^oyntc^  Bea^  ^^  W-737-77M 

Mr  WJham  M.  Patterson.  Palms  of  Pasadena  Hospital,  1501  Pasadena  Avenue  Soutt,,  SUPetersburg  3^707  t 

^'3370rS^27^l'.  ^"^^  ^'''"  "*''^-  ^"''*"^  ^  •  ^"^'^  Rena.ssance-Stx)res  Acres.  Inc..  St 
Mr.  Walter  Gassner.  Partway  Reg'l.  Med.  Ctr..  North  Miarrw  Med.  Ctr 


Peterstxjrg, 


Mr.  John  Ejves.  Memor.al  Medical  Qr  :.nc:.  47(^Waters"A7e-nueTsata^nSni4r9^^^^^  30^54-5064 

Ms.  Jam«  K  Crawford,  Brian  Center  Health.  P.O.  Box  188.  Lumber  City.  31549  912-36^^6^ 

wf  w^n^M  ?  K™^c£f^  ^^  "^^"^  ^^«  ^-  ^^^  ^'^''^  Roa^.  Baldwin.  305177^77^77 

u    t^a^  0°^  Ogtethorpe  Nursing  Ctr..  528  Battlefield  Parkway.  Fort  Og letho-pe  30?^2  tSSi-sTm 

Mr.  Henry  Roberts,  Bnan  Center.  2130  Anderson  M.II  Road.  Austell.  30073  404-941-8813  ^^^  

Mr.  Kevin  Metz.  Ubum  Geriatric  Center.  788  Indian  Trail  Road.  Ulbum.  30247  404-923-2020 

Mr.  Marvin  Mermetetan.  Balmoral  Nursmg  Centre,  Inc..  2055  West  Balmoral  Avenue,  ChK^go  60625  "si^^i'^ifiei"" 
uc  Jf^.Samatas,  Lexington  Health  Care  Ctr.  of  LaGrange.  LaGrange.  60525.  709^95^70)  3^2-561-8661  .. 

Ms.  SheUa  lagan,  Actwe  Home  Health  Care,  Inc.,  1701  South  First  Avenue  Maywood,  60153  7'6frl786^7M 

Ms.  JacqueUne  L  Mason.  Oak  Brook  Heatthcare  Centre.  2013  MKjwest  Road,  Oak  Br^  60521   708^9252^ 

Mr.  Jay  Lewkowrtz  Oakton  Pavilhon  Healthcare  Facility.  Inc..  Des  Plaines,  60018  70^S^^"  '°^^^220  

Sister  Paulette  O'Connell,  M.sencorda  North,  6300  N.  Ridge.  Chicago.  60660.  312-97343^^ 

^     .  2f  o   ^^"'  '^  ®*"*  C^'nwration.  331  South  York  Road.  Bensenville.  60106  708-766-3570 

Mr.  John  Samatas,  Lexington  Health  Care  Ctr.  of  Chcago  RkJge,  Inc.,  Chrcago  Ridoe  60415  708^95:ii7M 

^'  i^^.T'^;  '■"'^°"  ^^^'♦^  C^'«  ctr.  of  Streai^oo^StrearWwd.  60107  7(^9^-17^^  

Mr.  Robert  Jafan,  Meadowbrook  Manor.  ButterfieW  Health  Care.  Inc..  Bdingbrook  60440  708-759-1  iV? 

Mr.  Rchard  Haskell.  Belhaven  Health  Care  Retirement,  Chcagci.  60643  3^23^6311     '"^^^^^^^^ " 

uf'  ^X  Mostelto.  Heritage  Health  Care  Ctr..  5888  N.  Ridge.  ChK^go.  60660.  312-769^2626 

cJ^tL?       ^'  °*^  Heritage  House  II.  Baton  Rouge  Hentage  II  


Partnership;  Baton  Rouge.  70806.  504- 


Mr  ^f^^T^i^'^  ^*f.?!'^[:'.^.'*.T^.*''^  252  Highway  402.  Napoleonville,  70390.  504-369-6011 


3604. 


RkJdick.  Jr..  Alton  Ochsner  Med.  Foundation.  1516  Jefferson  Highv^ay.  Ne^  Orieans,  70l2l", 


504-842- 


Mr.  Ste»«rt  Seitz.  Chartotte  Hall  Veterans  Home.  Chariotte  Hall.  20622  301-884-8171 

ur  pS  u^'°'  ^!f'  Blo^fTif-eW  Nursmg  and  Conval.  Ctr.,  West  BloomfiekJ,  48322.  sii^i-i'eOO 

Mr.  Rot»rt  Hawtey,  Bolivar  County  Hospital.  Highway  8  East,  Cleveland,  38732  601-846^1  

MS  Eva  wS'  VSS.  ^^'^'^'  'f^'  PO.  Box  E.  Hwy.  49-^.  pSt^;C5l^^1-745::^61 1 

Uf  M.^Tfr^   1^^*^^  7."^^®  "^^*"-  Souttvnark  CRCA  Fund.  Vk:ksburg,  39180.  601-638-9211  

il.  »i5f  ^'  T:5^'™"90  Manor  Nursing  Home.  230  Kaki  Street,  luka.  38852.  601-423-91 12  

Ufil^i^^!;^")?^  Manor  of  Rolhng  Fork,  506  West  Race  Street,  Rolling  Fori..  39159.  60i::87i^l8 

I!    P^.T^U^-^''^^  ^^  ^^"^  C^'«'  "'•  ■•  ^x  ^^-  Swan  Quarter  27885.  919426-^43  

Mr.  Paul  Babmsta,  Bnan  Center  Health.  5939  Reddman  Road.  Chariotte.  28212  704-5634862  

Mr'  rUr^  u^^T^'  ^^  9?"*®'  ^"'^'"9  Care,  2300  Diary  Road.  Clayton.  27520,  919-55:^32' 

Mr.  Cart  S.  Burichalter.  Bnan  Center  Health.  629  South  East  Railroad  SL,  Wallace,  28466.  919-285-664'6 

Mr  wSrrS^?n^"^r?!.^^.'"^  Care/Gastonia.  959  Cox  Road.  Gastoma.  2^54.  7M-^2S^6       

Mr.  Walter  Cross.  Bnan  Center  Nursing  Care.  230  E.  Presnefl  Street,  Asheboro,  27203  91&^S9-1449 

mI'  JSd*.  l""r,^!Jrr;.^?^,^"'tL*:!?^'^  *  "^**'-  ^'^  S^  ^5P«"  Street.  Lincolnion,  28093.  704l735:8065' 
m! ■  n,  o  /;£* ""o  *^^^  "-^  "*^"^  Care.  2640  Dav«  Avenue.  Statesvilte.  28677.  704-671-0701  ''''^'^ 
Dan  R  Gotten,  Brian  Center  Nursing  Care,  Box  3566,  Wilson,  27895,  919-237-6300  


M  ■  S^^  ^^^'  1^'^  "^"^  Care,  539  Third  Street  S W.  TaytorsvHle.  28681 .  704-632-fll  46       

Mr.  O  Wade  Avant,  Jr..  Shoreland  Health  Care.  Route  7,  Box  96-M,  Whitevilie.  28472  919-642-7300  

uJ^^'^'^°*^^^-  ^"^  Center  Nursing  Care.  1870  Pisgah  Drive,  Hendersonville  28739  ioi^'gilgV^' 
Mr.  MK^e^  E.  GHstrap,  Halifax  Memonal  Hospital.  P.O.  Box  1089,  Roanoke  n^s.  27870  919^535-801 1 

11    ,«  ^      Bennett.  The  Graybner  Nursing  and  Retirement  Ctr.,  Tnnity,  27370  919-431-8888  

Mr.  Wade  Avant.  Jr..  Century  Care,  315  W  Burt<head  Street,  Whitevilie.  28^72  919-642-7139        

Ms.  Risa  Grace,  Bnan  Center  Health  and  Retirement,  Windsor  27983  «l9-794-5i46  

Ms.  Connie  Disbrow.  Oak  Grove  Manor,  4809  Redman  Avenue.  Omaha".  68104  402-455^5025 

Mr.  No^  Pidor.  Emma's  Nurses,  Inc..  246  Monroe  Avenue.  Paramus.  07652  201-986-1605      

Mr.  Sgmuel  Panelh,  Newari<  Extended  Care  Facility,  Inc..  Newark,  07103.  201-48S-6800        

Mr  57^1,  R?^  M^J!f"D'''T.?^"'^-  ^  •  ^  ^-  ^^"'^  *^«~«-  ^"3"'^  City.  o&4oi7609::ii';::^"^' 

w    iHy^,  X- ?^^  ^^ *  ^^^  ^^-  C»r-.  235  West  Sixth  Street.  Reno,  89520  702-32S-2041  

M^'  ISi^uu^i'^'  ^^"^  Arts  Center  Hosp.,  57  West  57  Street.  New  York.  10019,  212-755-0200 

Ms.  Consuelo  Vaca^mreeCare  Regetry.  Inc.,  25-31  30th  Road.  Astona.  1 1 1 02.  718-20:t-8585  

kL  rL«!^1i^';.    ^^'""*  ^'*^  ^^'^'  ■'^^  South  Union  Road,  W.ll.amsville,  14221.  716^63346io 

Ms  Sl^B°T:Sl;^^"?°""'y  ^^c^'  ^''  2201  Hempstead  Tpke.,  E.  Meadow.  1155:».  51^-5422301 

Ms.  M^  B.  Anderson,  Aro  Community  Services.  Inc.,  164  Court  Street.  Brooklyn.  11201  718-237-2307        

Ms.  Fitomena  Acevedo,  NYDNS,  Inc..  82-72  Broadway  Street.  Elmhurst.  11373.  7li-20S-1131  

u!'  P^^"i^?f  ^^^  ^^"""5  ^^"^y-  "^-  '*21  7th  AverKie.  Rm.  501.  New  Yori..  10001  2"i'2^6&^'995 

Mr.  Ernest  Dicker.  Manhattanville  Nursing  Care  Ctr..  Inc..  Brofu,  10463  718-601-6400  '''^-^^>^^^ 

Mr.  Steven  Rachilson.  Menorah  Park  Ctr.  for  the  Aging.  Beachwood.  44122.  216-831-6500' 

Ms.  Judy  Feuquay.  Perry  Memorial  Hospital.  501  14th  Street,  Perry  73077  405-336-3541    " 


State 
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FL 

FL 

FL 

GA 

GA 

GA 

GA 

GA 

GA 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

LA 

LA 
LA 

MD 
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MS 
MS 

MS 

MS 

MS 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NE 

NJ 

NJ 

NJ 

NV 

NY 

NY 

NY 

NY 

NY 

NY 
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NY 

OH 
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CEO-nanw/tadlty  namft'addrast 


Ur.  G«orge  KAjnchow.  Brandywood  Nofwng  Horn*.  656  E«t  Btodsoe  Street,  Gaflattn,  37066.  615-452-7132 

Mb.  BobM  HIggint,  Hurmon  County  Nursing  Horn*.  2«2«  Walker  Road.  Chattanooga,  37421.  615-855-6118 

Mr.  Jotamy  Rm.  RmNooI  Manor  Nursing  Home,  1034  Raaltoot  Ortve,  TiplonviN,  38079,  901-253-6681 

Ma.  Mw«ta  A.  Valaaquaz,  Nursing  Raaourca,  Inc.  10927  MaylMd  Road.  Houston,  77043.  713-468-7374 

Mr.  DavW  Coltoy,  S«sba«  Doctors  Hoepilai,  P.O.  Box  1208.  SHsbea.  77856.  409-385-1531 

Mr.  John  A.  Guast  Baxtar  County  Hospital  District  San  Antonio.  78229,  210-616-2055 

Mr.  Ban  M.  Dm,  Uvaide  Mamorial  Hospital.  1025  Oamar  FWd  Road.  IMride.  78801.  210-278-6251  7 '" 

Mr.  W.  Tan  Martin.  Ratiremant  Care  Ctr.  of  Hempstead.  ReUr.  Care  Corp.  of  America,  Hanvetaad,  77445.  400-^82ft- 

3382. 

Mi.  Teni  Ruble.  SoMhem  Manor.  4320  West  19th  Street,  Lubbock.  79407, 806-79S-7147 

Mr.  James  P.  Courtoey.  University  Medical  Ctr.,  602  Indtana  Avenue,  UiibotM,  TB415,  806-743-3515 

Mr.  Ed  L  Lopez.  Medkue  MG's  Rehrt>.  Health  Ca.  The  Ed  L  Lopez.  Corp..  Dataa,  75243. 214-342-1003 

W.  WHam  A.  Malhiee,  Highland  Terrace  Nursing  Cfr..  Bav.  Enteipilaea-Waahlngton,  Inc.  Caraaa.  98607,  206-634- 

5066. 

Mr.  Bruce  Rampage.  SL  Cathertne's  HoepltaL  3556  Seven«>  Avenue.  Kanoalw,  53140,  414-«6-aotl 

ToM  Attestaltone— 102 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANTTIES 

Oram  AppllcalkMi  AvaiMbNHy  tor  FiMi« 
YMr19B4 

AGENCY:  Instituts  of  MuaauBk  Servkst. 
NFAH. 

ACTION:  Grant  appHcation  avallablMty 
notic*  for  fiacal  year  1994. 


t:  This  grant  appticatlon 
announcement  applies  to  the  General 
Operating  SnppcMl  (COS),  Conservation 
Project  Support  (CP).  Conservation 
Assessment  Proyam  (CAP).  Museum 
AaaeBBnent  Program  (MAP  I),  Museum 
Asseeament  Pn^ram  (MAP  II).  Mumum 
Assessment  Program  III  (MAP  m) 
Professional  Services  Program  (PSP)  and 
Technical  Assistance  Grants  (TAG) 
awards  under  45  CFR  part  1180  Cor 
Fiscal  Year  1994. 

ADDRESSES:  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue 
NW.,  Washington.  DC  20506. 
FOR  FUfmiER  MRMMATION  CONTACT. 
Mamie  Bittner,  IMS  Public  Information 
Office  (202)  606-6536.  Deaf  and  hearing 
impaired  individxials  may  call  TDD 
Line,  (202)  600-8636. 

•UPFtlMEKTARV  i^ORMATION:  The  ^ 
purpose  of  these  swards  is  to  ease  the 
nnancial  burden  borne  by  museums  as 
a  result  of  their  increased  use  by  the 
public  and  to  help  them  carry  out  their 
educatioQal  role,  as  wall  as  other 
functioDs. 

lUgibiUty 

Museums  meeting  tha  definitions  in 
45  CFR  1180.3  may  apply  for  thaee 


programs.  The  definition  of  •^oseum'* 
inchides  (but  is  not  limited  to)  tha 
following  institutioiu  if  they  satisfy  the 
other  proviaioQS  of  this  section: 
Aquariuma  and  nologiGal  parks: 
botanical  gardens  and  aiborstums; 
nature  ceotsts;  muaeuraa  rela^g  to  art; 
history  (including  historic  boikSigs); 
natural  history;  science  and  technology; 
and  plonetaiiums. 

To  be  eligible  for  support  from  IMS  a 
museum  must: 

Be  ocgmlaad  as  •  public  or  prirat* 
noDproAt  institutiim  and  exist  on  a 
permaneot  basis  fw  essentiaUy 
educational  or  aesthetic  purposes;  and 

Exhibit  tapgihle  obiecta  through 
fadlitiea  it  owns  or  operates;  and 

Have  at  least  me  profsaaional  staff 
member  or  the  foU-time  equivalmit 
whose  primary  responsibility  is  the 
care,  or  exhibition  to  the  public  of 
objects  owned  or  used  by  the  museiun; 
and 

Be  open  and  have  provided  museum 
services  to  the  general  public  on  a 
regular  basis  for  at  least  two  full  yeers  * 
pilor  to  the  date  of  application  to  IMS; 
and 

Be  located  in  one  of  the  fifty  States  of 
the  Union,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

Pra^-an  Categoriee 

General  Operahiig  Support  (COS) 

IMS  makes  awards  under  the  COS 
program  to  museums  to  maintain, 
increase,  or  improve  museum  services 


*Api>licmiioilMl 
Ttdudcal  AMMuca  Gtmm  mi  Ika  CouwvadMi 
A«MMBMat  Prograa  mwI  boI  imapm  fcr  twa 
jaan. 


thnragh  support  fbr  basic  general 
operating  expenses. 

Conservot/on  Pit^tct  Support  Augnun 
(CPf 

Awards  are  made  through  the  CF 
program  to  assist  with  tha  coaservalioa 
of  museum  collections,  both  Unrtng  and 
Mm-UviB^ 

Conservation  Assessment  Program 
ICAPi 

Avrarda  are  made  through  CAP  to 
piovide  an  overall  aaaaasmaat  of  tlM 
oofiditiaa  of  a  nuaauB'senvtraiMBent 
and  GollectiODS  to  Identify  coiisei  valiuu 
needs  and  priorfties.  CAP  Is  a  nan- 
competitive,  one-time  fimding 
opportuniU,  offaied  on  a  first-coBM, 
fiiret-sarved  basis.  It  is  administered  in 
coopwatioQ  with  the  Naticmal  Institule 
for  Conservatioii.  See  45  CFR  pnt  1180. 
subpart  D. 

A/useum  Assessment  Prograut  (MAP) 

The  MAP  I  hinds  an  ovwall 
assessment  of  a  museiun's  operations. 
Tha  MAP  n  funds  an  assessment  of  the 
museum's  collection-related  po tides. 
The  MAP  m  provides  an  assessment  of 
the  public  dimension  of  museum 
operaUoQS.  All  of  the  Museum 
Assessment  Programs  are  non- 
competitive, one-time  funding 
opportunities,  offered  on  a  first-come, 
first-eerved  basis.  The  Museum 
Assessment  Programs  are  administered 
in  cooperation  with  tha  American 
Asaodation  of  Museimis  through  a 
ateniorandum  of  understanding.  See  4fi 
CFR  part  1180.  sul^iart  D. 

Professional  Services  Program  fPSP> 

This  program  provides  matching 
funds  to  professional  museum 
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associations  for  projects  that  serve  the 
museum  community. 

Museums  Leadership  Initiatives — 

Supports  museums  leadership 
projects.  In  1993  funds  were  available  to 
support  mentoring  projects  between 
larger  and  smaller  museums,  minority 
and  rural  museums. 

Technical  Assistance  Grants 

Provides  grants  to  address  the  needs 
of  small,  emerging,  minority  and  rural 
museums. 

Section  206  of  the  Museums  Service 
Act,  title  n  of  Public  Law  94-462,  as 
amended,  contains  authority  for  these 
programs.  (20  U.S.C  965) 

Deadline  Date  for  the  Transmittal  of 
Applications 

Applications  must  be  mailed  or  hand- 
delivered  by  the  deadline  date: 


Prog 

ram                       Deadline 

GOS  .. 

January  21.  1994. 

CP  

October  1,  1993  and  April  1, 

1994. 

PSP  ... 

March  18,  1994. 

CAP  ... 

Decembers,  1994. 

MAPI 

October  29.   1993   and  April 

29.1994. 

MAPI! 

January  28, 1994. 

MAP  III 

February  25.  1994. 

MLI  .... 

TBA. 

TAG  ... 

TBA. 

For  COS,  CP.  PSP,  mi  and  TAC. 
Applications  that  are  sent  by  mail  must 
be  addressed  to  the  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue 
NW.,  room  609.  Washington,  DC  20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-canceled  by  the  U.S. 
Postal  Service. 

Applications  that  are  hand-delivered 
must  be  taken  to  the  Institute  of 
Museum  Services.  1100  Pennsylvania 
Avenue  NW..  room  609,  Washington, 
DC  20506.  Hand-delivered  applications 
will  be  accepted  between  9  a.m.  and 
4:30  p.m.  (Washington  DC  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays.  An  application  that  is  hand- 


delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  deadline  date. 

For  MAP  I.  MAP  n.  and  MAP  m 
Applicants  must  apply  to  IMS  through 
the  American  Association  of  Museums 
(AAM).  IMS  suppUes  the  AAM  with 
apphcation  forms  and  instructions. 
These  are  forwarded  by  AAM  to 
applicant  museums.  The  Director  of  IMS 
approves  applications  meeting  the  MAP 
I,  MAP  n,  and  MAP  ID  requirements  on 
a  first-come,  first-served  basis  (i.e.,  in 
the  order  in  which  an  application  is 
received  and  has  been  determined  to 
have  met  applicable  requirements). 
Applications  will  be  approved  for 
awards,  subject  to  the  availability  of 
funds.  If  a  museum's  MAP  I.  MAP  n  or 
MAP  ni  application  is  received  on  or 
before  the  indicated  dates,  it  will  be 
processed  together  with  other  MAP  I. 
MAP  II,  or  MAP  HI  applications 
received  during  that  period. 
Applications  received  after  the 
indicated  dates  will  be  processed  during 
the  subsequent  MAP  I.  MAP  II  or  MAP 
ni  periods.  In  no  event  will  MAP 
applications  received  after  April  29. 
1994,  MAP  n  applications  received  after 
January  28, 1994,  or  MAP  III  application 
received  after  February  25, 1994  be 
processed  for  Fiscal  Year  1994  awards. 
Applicants  should  contact  the  American 
Association  of  Museums,  1225  Eye 
Street  NW.,  Washington.  DC  20005.  for 
application  packets. 

For  Ci4P  Applicants  must  apply  to 
IMS  through  the  National  Institute  for 
Conservation  (NIC).  IMS  supplies  the 
NIC  with  application  forms  and 
instructions.  These  are  forwarded  by 
NIC  to  appUcant  museums.  The  Director 
of  IMS  approves  applications  meeting 
the  CAP  requirements  on  a  first-come, 
first-served  basis  (i.e..  in  the  order  in 
which  an  application  is  received  and 
has  been  determined  to  have  met 
applicable  requirements).  Applications 
will  be  approved  for  awards,  subject  to 
the  availability  of  funds.  Applicants 
must  be  received  by  December  3. 1993. 
Applications  for  FY  1994  awards  which 
cannot  be  funded  will  not  be  carried 
over  to  the  next  fiscal  year.  All 
unfunded  applicants  who  wish  to 
receive  an  award  in  the  subsequent  year, 
must  reapply.  Interested  parties  should 
contact  the  National  Institute  for 
Conservation,  3299  K  Street,  NW,  Suite 
403,  Washington,  DC  20007  for 
applications. 

Program  Information 

GOS  program  regulations  are 
contained  in  45  CFR  XI  1180.7  (1988) 
and  related  provisions. 

CP  program  regulations  are  contained 
in  45  CFR  1180.20  (1988)  and  related 
provisions. 


CAP  and  MAP  program  regulations 
are  contained  in  45  CFR  1180,  subpart 
D  (1988). 

PSP  program  regulations  are 
contained  in  45  CFR  1180.  subpart  E 
(1988). 

TAG  program  regulations  are 
proposed  in  the  Federal  Register  on 
September  17, 1993. 

Further  program  information  may  be 
found  in  the  Application  forms  and 
accompanying  instructions  in  the 
Application.  See  paragraph  on 
Application  Forms. 

Available  Funds 

As  of  publication  time,  funds  for 
fiscal  year  1994  have  not  been 
appropriated.  Figures  given  in  this 
section  pertain  to  available  funds  for  the 
1993  fiscal  year. 

GOS  For  FY  1993.  $22,103,000  was 
available  for  this  program.  The  GOS 
program  award  is  equal  to  15%  of  the 
museum's  operating  budget  to  a 
maximum  of  $112,500  to  be  spent  over 
a  two  year  period.  The  grant  amount  is 
determined  annually  by  the  National 
Museum  Services  Board.  A  museum 
that  receives  an  award  in  one  fiscal  year 
may  not  apply  for  the  following  year's 
competition.  (See  45  CFR  1190.16(b)). 

CP  For  FY  1993.  $3,064,000  was 
available  for  this  program.  Normally, 
IMS  makes  matching  conservation 
grants  of  no  more  than  $25,000  in 
Federal  funds.  Unless  otherwise 
provided  by  law,  if  the  Director 
determines  that  exceptional 
circumstances  warrant,  the  Director, 
with  the  advice  of  the  Board,  may  award 
a  Conservaticm  Project  Support  grant 
which  obligates  in  excess  of  $25,000  in 
Federal  funds  to  a  maximum  of  $75,000. 
The  EHrector  may  make  such  a 
determination  with  respect  to  a  category 
of  Conservation  grants  by  notice 
published  in  the  Federal  Register.  IMS 
awards  Conservation  Project  Support 
grants  only  on  a  matching  bases.  At  least 
50%  of  the  costs  of  a  project  must  be 
met  with  non-federal  funds.  (See  45  CFR 
1180.20(f)). 

CAP  For  FY  1993.  $966,000  was        \ 
available  for  this  program. 

MAP,  MAP  II,  MAP  III  For  FY  1993 , 
$565,000  was  available  for  this  program. 

PSP  For  FY  1923.  $248,000  was 
available  for  this  program.  This  program 
provides  matching  funds  for  cooperative 
agreements  that  generally  do  not  exceed 
$50,000. 

MLI  Fat  FY  1993,  248,000  was 
available  for  this  program. 

Funding  Priorities  for  Conservation 
Pn^ect  Support  Program 

The  National  Museum  Services  Board, 
by  notice  published  in  the  Federal 
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Register,  may  establish  funding 
priorities  among  the  types  of  projects. 
IMS  Conservation  Project  Support 
guidelines  identify  four  broad  categories 
of  museum  collections:  Non-living; 
systematics/natural  history  collections; 
living  collections/animals;  and  living 
collections/plants. 

For  each  of  the  categories,  with  the 
exception  of  living  collections/animals, 
the  hmding  priority  is  a  general 
conservation  survey  of  collections  and 
environmental  conditions  including 
development  of  institutional  long-range 
conservation  plans.  For  living 
collections/animals  the  funding  priority 
is  research  for  improved  conservation 
techniques. 

Application  Forms 

IMS  mails  application  forms  and 
program  information  in  General 
Operating  Support,  Conservation  Project 
Support,  Museum  Leadership 
Initiatives.  Technical  Assistance  Grants 
and  Professional  Services  Program 
application  packets  to  museums  and 
other  institutions  on  its  mailing  list. 
Applicants  may  obtain  application 
packets  by  writing  or  telephoning  the 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue  NW.  room  609, 
Washington,  DC  20506,  (202)  606-8536. 
Deaf  and  hearing  impaired  individuals 
may  call  the  TDD  Line  (202)  606-8636. 

To  receive  an  application  for  the 
Conservation  Assessment  Program 
contact  the  National  Institute  for 
Conservation,  3299  K  Street,  NW.,  suite 
402,  Washington,  DC  20007  (202)  625- 
1495. 

To  receive  an  application  for  the 
Museum  Assessment  Programs  contact 
the  American  Association  of  Museums, 
1225  Eye  Street  NW..  Washington.  DC 
20005  (202) 289-1818. 

(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 

Dated:  November  2. 1993. 
Linda  Bell. 

Acting  Director,  Institute  of  Museum  Services. 
(FR  Doc  93-27778  Filed  11-10-93;  8:45  am] 
BtLUNQ  coot  703«-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences  (BIO);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences. 
Date  and  Time: 


Decemtwr  1, 1993, 9:00  a.m.-5:00  p.m. 

December  2, 1993, 9:00  a.m.-5:00  p.m. 

December  3, 1993, 9:00  a.m.-l:00  p.m. 

Place:  National  Science  Foundation,  1800 
G  Street,  NW..  room  540,  Washington,  DC 
20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E.  Clutter, 
Assistant  Director,  Biological  Sciences,  room 
506,  National  Science  Foundation,  1800  G 
Street.  NW.,  Wash.,  DC  20550.  Tel  No.:  (202) 
357-9854. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above.  * 

Purpose  of  Meeting:  The  Advisory 
Committee  for  BIO  provides  advice, 
recommendations,  and  oversight  concerning 
major  program  emphases,  directions,  and 
goala  for  the  research-related  activities  of  the 
divisions  that  make  up  BIO. 

Agenda:  Science  opportunities, 
assessment,  and  priority  setting. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  93-27805  Filed  11-10-93;  8:45  am) 
■HUNQ  coot  T5a»-«1-M 


Special  Emphasis  Panel  In  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems. 

Date  and  Time:  December  13. 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Room  680. 4201  Wilson  Blvd, 
Arlington,  VA  22230. 

7>pe  of  Meeting:  Qosed. 

(intact  Person:  George  Lea,  Program 
Director,  ECS.  Room  675,  National  Science 
Foundation,  4201  Wilson  Blvd  ,  Arlington, 
VA  22230.  Telephone:  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
regular  proposals  for  the  Computational 
Engineering  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under 
(5)  U.S.C  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  93-27807  Filed  11-10-93;  8:45  am] 

BiLUNQ  COOC  7SSS-01-M 


Advisory  Panel  for  Neuroscience; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  >ollowing 
meeting. 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  December  213, 1993;  9 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  room 
380,  4201  Wilson  Boulevard,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Christopher  Piatt, 
Acting  Program  Director,  Developmental 
Neuroscience,  Division  of  Integrative  Biology 
and  Neuroscience,  suite  685,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1423. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Developmental  Neuroscience  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  #552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  93-27806  Filed  11-10-93;  8:45  am) 
enjjNQ  cooe  7Sfi6-ei-M 


Special  Emphasis  Panel  In 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  [Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  armounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Division 
of  Undergraduate  Education. 

Date  and  Time: 

January  19. 1994;  7:30  p.m.  to  9  p.m. 

January  20, 1994;  8:30  a.m.  to  5  p.m. 

January  21, 1994;  8:30  a.nL  to  5  p.m. 

January  22. 1994;  8:30  a.m.  to  5  p.m. 

January  26, 1994;  7:30  a.m.  to  9  p.m. 

January  27, 1994;  8:30  a.m.  to  5  p.m. 

January  28, 1994;  8:30  a.m.  to  5  p.m. 

January  29, 1994;  8:30  a.m.  to  5  p.m. 

Place:  Doubletree  Nations!  Airport  Hotel, 
300  Army/Navy  Drive.  Arlington,  VA  22202. 

Type  of  Meeting:  Qosed. 

(intact  Persons:  Dr.  Duncan  McBride, 
Section  Head,  Dr.  Norman  Fortenberry, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230,  telephone:  (703)  306- 
1667. 
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Purpose  ofhieeiing:  To  provide  advice  and 
recomraendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Instrumentation  and  Laboratory 
ImprovementyLeadership  Improvement  Panel 
Meeting. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprieUry  or  conndential  nature,  including 
technical  information;  flnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  8,  1993. 
M.  Rebecca  Wiiilder, 
Committee  Management  Officer. 
|FR  Doc.  93-27831  Filed  11-10-93;  8:45  am] 
BILLING  CODE  7555-01-M 
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Membership  of  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  National  Science  Foundation. 

ACTION:  Announcement  of  Membership 
of  the  National  Science  Foundation's 
Senior  Executive  Sen^ice  Performance 
Review  Board. 


SUMMARY:  This  announcement  of  the 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  made  in 
compliance  with  5  U.S.C.  4314(c)(4). 

ADOAESSES:  Comments  should  be 
addressed  to  Director.  Division  of 
Human  Resource  Management,  National 
Science  Foundation,  room  315.  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  Bransford  at  the  above 
address  or  (703)  306-1184. 

SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  as  follows: 

Frederick  M.  Bemthal,  Deputy  Director. 
Chairperson 

Constance  K.  McLindon.  Director,  Office 
of  Information  Resource  Management, 
Executive  Secretary 

Judith  S.  Sunley.  Executive  Officer. 
Directorate  for  Mathematical  and 
Physical  Sciences 

Nathaniel  G.  Pitts,  Director,  Office  of 

Science  and  Technology 

Infrastructure 
Luther  S.  Williams,  Assistant  Director 

for  Education  and  Human  Resources 

Joseph  Bordogna.  Assistant  Director  for 
Engineering 


Dated:  November  3. 1993. 

|ohn  F.  Wilkinson,  )r.. 

Acting  Director.  Division  (^ Human  Resource 
Management 

(FR  Doc.  93-27808  Filed  11-10-93;  8:45  am) 

8ILLMC  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences. 

Date  and  time:  December  13  &  14, 1993; 
8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  meeting:  CIosmI. 

Contact  person:  Scott  W.  Collins  Program 
Director,  Ecology  Program,  Division  of 
Environmental  Biology,  rm.  635,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1479. 

Purpose  of  meeting:  To  provide  advice  and 
recomraendations  concerning  proposals 
submitted  to  NSF  for  Tmancial  support. 

Agenda:  To  review  and  evaluate 
Conservation  and  Restoration  Biology 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infomiation;  flnancial  data,  such  as 
salaries;  and  personal  inSbrmation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-27813  Filed  11-10-93;  8:45  ami 

BILLING  CODE  7SS5-01-M 


Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities. 

Date  and  Time:  December  9. 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Hyatt  Arlington  at  Key  Bridge.  1325 
Wilson  Boulevard,  Arlington,  VA  22209. 

Type  of  meeting:  Qosed. 

Contact  personsis):  Forbes  Lewis,  Program 
Director  CISE/CDA,  room  436.  National 
Science  Foundation.  1800  C  Street  NW.. 
Washington.  DC  20550.  Teiepbotie:  (202) 
357-7349. 


Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  REU 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiire,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b{c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  93-27823  Filed  11-10-93;  8:45  am) 

BMJJNQ  CODE  7S5S-01-M 


Special  Emphasis  Panel  in  Design  & 
Manufacturing  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name.  Special  Emphasis  Panel  in  Design  & 
Manufacturing  System. 

Dale  and  time.  December  9. 1993 — 8:30 
a.m.  to  5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  rm  330,  Arlington.  VA  22230. 

Type  of  meeting:  Closed 

Contact  Person:  Dr.  F.  Stan  Settles, 
Program  Director.  Design  &  Integraiion 
Engineering,  rm  550,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230  Telephone:  (703)  306-1330. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  propocab 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Design  & 
Intergration  Engineering  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  l>eing 
reviewed  include  information  of  a 
proprietary' or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  [jersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  93-27825  Filed  11-10-93;  8:45  am) 
BHXMG  COOE  7SS5-01-M 


Special  Emphasis  Panel  in  Design  & 
Manufacturing  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Fouindation  announces  the  following 

meeting. 
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Name:  Special  Emphasis  Panel  in  Design  & 
Manufacturing  Systems. 

Dote  Ofid  time.  December  7. 1993-6:30  a.m. 
to  5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.  rm  375-3,  Arlington,  VA  22230. 

Type  of  meeting:  Gosed 

Contact  person:  Dr.  Cheena  Srinivasan, 
Program  Director,  Manufacturing  Machines  & 
Equipment,  Rm.  550,  National  Science 
Foundation  4201  Wilson  Blvd..  Arlington. 
VA  22230  Telephone:  (703)  306-1330. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Manufacturing  Machines  &  Equipment 
proposals  as  part  of  the  selection  process  for 
awards. 

Beason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b{c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8. 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

[FR  Doc.  93-27826  Filed  11-10-93;  8:45  am) 

■H.UNOCOOC  7S35-A1-M 


Special  Emphasis  Panel  in  Design  ft 
Manufacturing  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Design  A 
Manufacturing  Systems. 

Date  and  time:  December  9, 1 993-830  a.m. 
to  5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  rm  320.  Arlington,  VA  22230. 

Type  of  meeting:  Qosed. 

Contact  person:  Dr.  F.  Hank  Grant,  Program 
Director,  Operations  Research  &  Production 
systems,  rm  550.  National  Science 
Foundation,  4201  Wilson  Blvd,  Ariington, 
VA  22230,  Telephone:  (703)  306-1330. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Operations  Research  ft  Production  Systems 
proposals  as  part  of  the  selection  process  for 
awards. 

Feason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  November  8. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  93-27827  Filed  11-10-93;  8:45  am) 
■H.UNO  COOC  7MM-01-M 

Special  Emphasis  Panel  in  Design  A 
Manufacturing  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Nome:  Special  Emphasis  Panel  in  Design  & 
Manufacturing  Systems. 

Date  and  time:  December  7. 1993-8:30  am 
to  5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  rm  375-1.  Arlington.  VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  B.  Kramer,  Program 
Director,  Materials  Processing,  Rm.  550, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington.  VA  22230  Telephone:  (703) 
306-1330. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Materials 
Processing  &  Manufacturing  proposals  as  part 
of  the  selection  process  for  awards. 

Beason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  The  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-27828  Filed  11-10-93;  8:45  ami 
BiUJNO  COOC  79SS-ei-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences. 

Date  and  time:  December  3. 1993;  8  a.m.- 
5  p.m. 

Place:  Conference  Room  »3602,  4201 
Wilson  Blvd..  Arlington.  VA. 

Type  of  meeting.  Closed. 

Contact  person:  Dr.  Marvin  E  Kauffman, 
Program  Director.  Education  and  Human 
Resources  Program.  Division  of  Earth 
Sciences,  room  785,  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlington 
VA,  22230.  Telephone:  (703)  306-1557. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  REU-Site 
Panel  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  The.se  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-27809  Filed  11-10-93;  8  45  am) 
BILUNO  COOC  75S»-0t-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences. 

Date  and  time:  December  8th,  1993;  9  a.m. 
lo  5  p.m. 

Place:  Room  310,  NSF,  4201  Wilson  Blvd  , 
Arlington,  VA  22230. 

Type  of  meeting:  Gosed. 

Confoct  person:  Richard  West.  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1579. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Shipboard 
Scientific  Support  Equipment  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such,  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  93-2780 Filed  11-10-93;  845 am) 

BH.UNG  COOC  7SS9-01-M 


Special  Emphasis  Panel  in 
Geoscience;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences. 

Date  and  time:  December  10th,  1993;  830 
a.m.  to  5  p.m. 
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Piace:  Lombard  Hotel,  1015  Goary  St..  San 
Francisco,  CA. 

Type  of  meeting:  Qosed. 

Contact  person.  Ms.  Lisa  Rom.  islational 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1578. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Shipboard 
Technical  Support  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-27822  Filed  11-10-93:  8:45  am] 

BILUNG  CODE  7«a6-01-M 

Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences. 

Date  and  time:  December  6-7, 1993;  8;30 
a.m.-5  p.m. 

Place:  McOintock  Rm.  («365].  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Linda  Duguay, 
National  Science  Foundation.  1800  G  St. 
NW..  Washington,  DC  20550.  Telephone: 
(202)  357-9600. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Marine 
Biotechnology  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conHdential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  November  8. 1993. 
M.  Rebecca  Winkln-, 
Committee  Management  Officer. 
[FR  Doc  93-27824  Filed  11-10-93;  8:45  am) 

BtLUNa  COM  75S8-ft1-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences. 

•  Date  and  time:  )anuary  10, 1994;  8  a.m. — 
5  p.m. 

P/oce.- Conference  Room  •310. 4201 
Wilson  Blvd..  Arlington.  VA. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Marvin  E.  Kauffinan. 
Program  Director,  Education  and  Human 
Resources  Program.  Division  of  Earth 
Sciences,  room  785,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1557. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Postdoctoral  Panel  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  93-27829  Filed  11-10-93;  8:45  am) 

BILLma  CODE  75S6-01-M 


Advisory  Panel  for  Neurosciences; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  time:  December  1 3  and  14. 1993, 
9  a.m.-5  p.m. 

Place:  Room  320,  ^201  Wilson  Blvd.. 
Arlington.  VA  22230. 

Type  o/meetjn^:  Closed. 

Contact  person:  Dr.  Felix  Strumwasser, 
Program  Director.  Neuronal  and  Glial 
Mechanisms.  Division  of  Integrative  Biology 
and  Neuroscience,  room  685,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1424. 

Purpose  of  meeting:  To  providing  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Neuronal 
and  Glial  Mechanisms  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  [»oposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  p>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  November  8. 1993. 
M.  Ri^>ecca  Winkkr. 

Committee  Management  Officer. 

(FR  Doc.  93-27815  Filed  11-10-93;  845  am) 

BiUMO  COM  7H»4t-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  of  meeting:  Special  Emphasis  Panel 
in  Polar  Programs. 

Date  and  time:  December  16-17. 1993;  8:30 
a.m.  to  5  p.m. 

Place:  7th  Floor  Conference  Room.  4201, 
Wilson  Blvd..  Arlington.  VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.'fulie  Palais,  Program 
Manager  for  Polar  Glaciology,  OPP,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Telephone:  (202)  357-7894  until  November 
11. 1993. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Polar 
Glaciology  and  Arctic  System  Science/GISP2 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer, 
(FR  Doc.  93-27814  Filed  11-10-93  8:45  am) 
MUJNO  COM  TSSS-ei-M 


Advisory  Committee  for  Social, 
Behavioral  and  Economic  Sciences; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  time:  November  29, 1993;  9 
a.m.— 5  p.m.;  November  30. 1993;  9  a.m.— 3 
p.m. 

Place:  National  Science  Foundation,  suite 
340. 4201  Wilson  Blvd..  Arlington.  VA 
22230. 
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Type  of  meeting:  Open. 

Contact  person:  John  B.  Jankowtki.  Jr., 
Dhrlrion  of  Science  Resources  Studies,  suite 
965,  NatioDal  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230. 
Teiephooe:  (703)  306-1777. 

Uinutes:  May  be  oiMained  from  the  contact 
person  listed  above. 

Purpose  of  meeting:  To  provide  advice, 
recommendations,  and  counsel  on  major 
goals  and  polities  pertaining  to  SBE 
programs  and  activities. 

Agenda:  Discussions  on  issues, 
opportunities  and  future  directions  for  the 
SBE  Directorate;  discussion  of  .SEE 
Directorate  budget  situation  as  well  as  other 
items.  Special  focus  on  planning  for  the 
Director's  Internationa)  Division  and  the 
Division  of  Science  Resources  Studies. 

Dated:  November  8. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  93-27810  Filed  11-10-93;  8:45  am] 
laxwa  COM  Tsas-ei-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Dote  and  time:  December  2, 1993;  8:30  a.ra. 
to  5  p.m.;  December  3. 1993;  8;30  a.m.  to  5 
p.m. 

Hace:  Holiday  Inn  Arlington  at  Ballston, 
4610  North  Fairfax  Drive,  Arlington,  VA 
22203. 

7>pe  of  meeting:  Gosed. 

Contact  person:  Dr.  Elizabeth  Teles, 
Pribram  Director.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1667. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  crnceming  proposals 
submittnd  to  NSF  for  financial  support. 

Agenda  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Advanced  Technological  Education  Programu 

Reason  for  dosing:  The  proposal  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  93-27811  Filed  11-10-83;  8:45  am) 

aCAMQ  COM  79a»4t-M 


Special  Empfiasis  Panal  in 
Undergraduats  Education:  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Date  and  time:  December  2, 1993;  7:30 
p.m.  to  9  p.m.;  December  3, 1993;  8  a.m.  to 
5  p.m.;  December  4, 1993;  8  a.m.  to  5  p.m. 

Piace:  Pullman  Highland  Hotel.  1914 
Connecticut  Avenue  NW.,  WashiMton,  DC 
20009-5719. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  James  Lightboume, 
Program  Director,  National  Science 
Foundation;  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1666. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Curriculum  Development  in  Mathematics: 
Calculus  and  the  Bridge  to  Calculus  Program. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  November  8, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[PR  Doc  93-27812  Filed  11-10-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-424  and  50-425] 

Georgia  Power  Company,  et  al.,  Vogtie 
Electric  Generating  Plant,  Units  1  and 
2;  Notice  of  Withdrawal  of  Application 
for  Amendments  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Georgia  Power 
Company,  et  al.  (the  licensee)  to 
withdraw  both  its  May  13,  1991,  and  its 
September  14. 1992,  applications  for 
proposed  amendments  to  Facility 
Operating  License  Nos.  NPF-68  and 
NPF-81  for  the  Vogtie  Electric 
Generating  Plant,  Units  1  and  2.  located 
in  Burke  County,  Georgia. 

The  May  13, 1991.  proposal  would 
have  changed  Technical  Specification 
(TS)  3/4.5.3.2,  revising  the  operability 
requirements  for  tOe  safety  injection 
pumps  in  Modes  4,  5,  and  6  with  the 


reactor  vessel  head  on.  The  September 
14, 1992,  proposal  would  have  changed 
TS  4.6.1.6.1,  revising  the  surveillance 
requirements  for  the  containment 
tendon  sheathing  filler  grease. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  for  the  May 
13, 1991,  application,  published  in  the 
Federal  Register  on  August  7, 1991  (56 
FR  37583).  The  Commission  has  not 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  for  the 
September  14, 1992,  application. 
However,  by  letter  dated  October  25, 
1993,  the  licensee  withdrew  both  of  the 
proposed  changes. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  13, 1991,  and 
the  application  for  amendments  dated 
September  14. 1992,  and  the  licensee's 
letter  dated  October  25, 1993,  which 
withdrew  the  applications  for  license 
amendments.  The  above  docimients  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
2120  L  Street,  NW..  Washington,  DC 
20555.  and  at  the  Burke  County  Library, 
412  Fourth  Street.  Waynesboro,  Ceorma 
30830 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
CX  Carpenter,  )r.. 

Acting  Project  Manager.  Project  Directorate 
U-3.  Division  of  Reactor  Projects-I/II.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc  93-27818  Filed  11-10-93;  8:45  ami 
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Northeast  Nuclear  Energy  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Harards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

[Docket  No.  50-423] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 
Company  (NNECO/the  licensee),  for 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  located  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
increase  the  required  supplementary 
leak  collection  and  release  system 
(SLCRS)  drawdown  time  firora  60 
seconds  to  120  seconds  and  increase  the 
required  vacuum  to  0.4  inches,  based  on 
compensating  reductions  in 
containment  leak  rate. 

Because  the  present  Technical 
Specifications  are  impractical  for  plant 
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operation,  the  Technical  Specifications 
must  be  changed  before  plant  operation 
resumes.  The  plant  is  presently 
shutdown  for  an  extended  maintenance 
and  refueling  outage  and  resumption  of 
operations  is  expected  in  early 
Noveftiber.  In  order  to  process  the 
proposed  license  amendment  without 
unduly  impacting  scheduled 
resumption  of  operation  exigent 
approjval  is  required.  The  licensee  has 
stateq  that  the  exigent  situation  could 
not  have  been  avoided  because  of  a 
re<:ently-revealed  lack  of  understanding 
of  the  SLCRS  characteristics. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  signiHcant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration  (SHC),  which  is 
presented  below: 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Theability  of  the  S1X:RS  and  ABFS 
lauxiliary  building  filtration  system)  to  meet 
the  proposed  Technical  Specification  to  draw 
a  negative  pressure  of  0.4  inches  water  gauge 
in  the  auxiliary  building  at  the  24'-6" 
elevatilon  within  120  seconds  after  a  start 
signal  (this  time  includes  the  diesel  generator 
start  aM  load  time  of  approximately  10 
seconds)  is  established  through  the 
pvalualion  of  modification-related  operating 
time  changes  and  the  use  of  prior  test  data. 
The  test  results  confirmed  that  the  SLCRS/ 
ABFS  will  achieve  drawdown  to  a  negativR 
pressure  of  0.4  inches  water  gauge  as 
measured  at  the  24'-6"  elevation  in  the 
auxiliaiy  building  within  120  seconds 
followiog  an  accident  signal.  NNECO  is 
confident  that  the  pertinent  set  of  tests 
comprising  the  integrated  test  program  are 
all-encompkassing  and  that  the  system,  when 
subjected  to  a  comprehensive  test  series,  has 
responded  appropriately.  This  was  a  probing 
test  series  which  established  a  detailed 
understanding  of  how  the  combined  systems 


operate  and  respond  to  any  credible  accident 
scenario. 

These  tests  show  that  the  SLCRS  and  ABFS 
equipment  are  capable  of  developing  a 
negative  pressure  in  excess  of  0.4  inches 
water  gauge  within  the  auxiliary  building  at 
the  24-6"  elevation.  There  is  reasonable 
assurance  that  this  can  be  accomplished 
within  120  seconds  (this  time  includes  the 
diesel  generator  start  and  load  times). 
Furthermore,  testing  recently  completed 
following  implementation  of  previously 
identified  modifications  validated  the 
system's  ability  to  perform  its  intended 
function  in  the  requisite  time  frame. 

Extension  of  the  time  allowed  to  achieve 
drawdown  of  secondary  containment  from  60 
seconds  to  120  seconds  (these  times  include 
the  diesel  generator  start  and  load  time  of 
approximately  10  seconds)  will  have  a 
negligible  impact  on  heating  and  cooling. 
Plant  experience  has  shown  that  heatup  and 
cooldown  of  ihick-walled  concrete 
structures,  such  as  the  Millstone  Unit  No.  3 
auxiliary  building,  is  a  relatively  slow 
process.  Also,  natural  convection  within  the 
auxiliary  building  tends  to  stabilize 
temperatures.  Following  an  accident  signal, 
ventilation  equipment  is  restarted  promptly. 
Therefore,  heatup  or  cooldown,  during  short 
periods  while  ventilation  fans  and/or  heaters 
are  inactive,  is  insignificant  and  can  t>e 
neglected. 

The  proposed  change  to  decrease  the 
containment  integrated  leakage  rate  at  the 
design  basis  pressure  from  0.65  wt.%/day  to 
0.3  wt.%/day  has  t)een  evaluated  to 
determine  the  impact  of  the  pro[>osed  lower 
leakage  criteria  on  the  Millstone  Unit  No.  3 
containment  test  program.  It  was  determined 
that  the  leakage  results  from  the  type  "A," 
"B,"  "C"  tests  for  the  current  refueling  outage 
provide  assurance  of  containment  integrity 
even  under  the  proposed  leakage  criteria. 
Also,  the  results  of  the  bypass  leakage  are 
within  the  proposed  limit.  The  proposed 
upper  bound  for  the  overall  integrated 
leakage  of  0.30  wt.%/day  is  more  restrictive 
than  the  current  upper  bound  of  0.65  wt.%/ 
day. 

NNECO  has  determined  that  the  overall 
effect  of  increasing  the  time  to  draw  a 
negative  pressure  of  0.4  inches  water  gauge 
as  measured  at  the  24'6"  elevation  of  the 
auxiliary  building  from  60  seconds  to  120 
seconds  and  reducing  the  containment 
integrated  leakage  rates  at  the  design  basis 
pressure  of  0.65  wt.%/day  to  0.30  wt.%/day 
was  to  reduce  the  calculated  doses. 
Previously,  the  EAB  (exclusion  area 
boundary]  thjToid  and  whole  body  doses  as 
documented  in  the  Millstone  Unit  No.  3 
FSAR  IFinal  Safety  Analysis  Reportl  were 
calculated  to  be  150  rem  and  19.5  rem, 
respectively,  while  the  previously  docketed 
LPZ  llow  population  zone)  doses  to  the 
thyroid  and  whole  body  were  calculated  to 
be  3.16  rem  and  3.5  rem,  respectively. 
Utilizing  the  proposed  revisions  and  the 
revised  application  of  containment 
recirculation  spray  DF  (decontamination 
factor),  the  EAB  thyroid  and  whole  body 
doses  were  calculated  to  be  141  rem  and  9.4 
rem,  respectively,  and  the  LPZ  thyroid  and 
whole  body  doses  were  calculated  to  be  29.8 
rem  and  1.7  rem.  respectively.  It  was  also 


concluded  that  the  totalcuries  of  each  iodine 
and  noble  gas  isotope  is  less  over  each  time 
period  for  this  analysis  than  for  the  current 
analysis  of  record.  This  indicates  that  the 
control  room  and  technical  support  center 
doses  will  be  lower. 

The  proposed  change  to  delineate  the 
equipment  required  to  comprise  an  operable 
SLCRS  in  the  LCO  llimiting  condition  for 
operation)  for  Technical  Specification  3  6.6.1 
would  impose  an  additional  restriction  on 
the  operation  of  Millstone  Unit  No.  3. 

The  proposed  change  to  delineate  the 
equipment  necessary  to  comprise  an  operable 
ABFS  in  the  LCO  for  Technical  Specification 
3.7.9,  and  the  proposed  change  to  require 
compliance  with  the  action  statements  of 
Technical  Specification  3.6.6.1  when  an 
ABFS  is  declared  inoperable  in  the  action 
statements  for  Technical  Specification  3.7.9, 
will  impose  additional  restrictions  on  the 
operation  of  Millstone  Unit  No.  3.  The 
proposed  revision  to  Bases  Section  3/4.7.9 
will  ensure  that  the  basis  and  the  LCO  for 
Technical  Specification  3.7.9,  are  consistent 
with  each  other. 

The  proposal  to  replace  the  phrase  "a 
halogenated  hydrocarlwn  refrigerant" 
denoted  in  Technical  Specification 
Surveillances  4.6.6.1. f,  4.7.7.g.  and  4.7.9.f 
with  the  phrase  "an  acceptable"  will  not 
change  any  of  the  acceptance  criteria  for  the 
charcoal  filter  leak  rate  test.  The  changes  are 
l>eing  proposed  to  permit  Millstone  Unit  No. 
3  to  cope  with  the  future  Iwn  of  certain 
halogenated  hydrocartx>ns.  Because  the 
changes  will  not  impact  the  assumed 
efficiency  of  the  charcoal  filters,  the 
calculated  dose  consequences  of  any 
postulated  accident  will  not  be  affected. 

The  proposal  to  rename  definition  section 
1.12  as  "SECONDARY  CONTAINMENT 
BOUNDARY,"  and  the  resultant  changes  to 
Technical  Specifications  3.6. 1. 2. c,  3.6.6.2, 
3.6.6.3,  and  4.6.6.3,  Table  3.6-1,  and  Bases 
Section  3/4.6.6.2.  and  3/4.6.6.3  are  editorial 
in  nature.  They  do  not  have  any  safety 
impact.  At  this  time  removal  of  the  SIXERS 
operability  requirement  from  definition  1.12 
will  be  denied,  and  will  be  reviewed  in  a 
future  licensing  action. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  compromise 
the  ability  of  the  SLCRS  and  ABFS  to 
mitigate  the  consequences  of  an  accident.  A 
FEMA  (failure  modes  and  effects  analysis/ 
analyses)  confirmed  that  the  design  changes 
implemented  do  not  introduce  any  new 
single  failure  vulnerabilities.  The  proposes 
changes  do  not  introduce  any  new  or  unique 
operational  modes  or  accident  precursors. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

NNECO  has  determined  that  the  overall 
effect  of  increasing  the  time  to  draw  a 
negative  pressure  of  0.4  inches  water  gauge 
as  measured  at  the  24'-6"  elevation  of  the 
auxiliary  building  from  60  seconds  to  120 
seconds  and  reducing  the  containment 
integrated  leakage  rates  at  the  design  basis 
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pressure  of  0.65  wi.%/day  toaa  wt.%/d8y 
was  to  reduce  the  calculated  doses. 
Previously  the  EAB  thyroid  and  whole  body 
doses  were  calculated  to  be  150  rem  and  19.5 
rem,  respectively,  while  the  previously 
docketed  LPZ  doses  to  the  thyroid  and  whole 
body  were  calculated  to  be  31.6  rem  and  3.5 
rem,  respectively.  Utilizing  the  proposed 
revisions  and  the  revised  application  of 
containment  recirculation  spray  DF,  the  EAB 
thsmiid  and  whole  body  doses  were 
calculated  to  be  141  rem  and  9.4  rem, 
respectively.  The  LPZ  thyroid  and  whole 
body  dos9s  were  calculated  to  be  29.8  rem 
and  1.7  rem,  respectively.  Therefore,  the 
proposed  changes  do  not  involve  a 
signiHcant  reduction  in  a  margin  of  safiBty. 
On  the  contrary,  the  propose<i  changes  would 
slightly  Increase  the  margin  of  safety  as 
gauged  by  the  reduction  in  the  calculated 
EAB  and  LPZ  thyroid  and  whole  body  doses 
and  the  reduction  of  the  total  curies  of  each 
iodine  and  noble  gas  isotope  for  the  subject 
time  frames.  Further,  there  is  no  other 
parameter  affected  by  this  proposed 
amendment  for  which  it  can  be  concluded 
that  the  proposed  changes  result  in  a 
signiflcant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  makirtg  any  6nal 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  notice,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  coments  may  be  submitted  by 
mail  to  the  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission  Washington,  DC 
20555,  and  should  cite  the  publication 


date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  room  P-223. 
Phillips  Building.  7920  Norfolk  Avenue. 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  13, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  License  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College.  574  New 
London  Turnpike,  Norwich. 
Connecticut  06360.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  desigrtated  by  the 
Conunission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  me 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effe<,1  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petiUoner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 


which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  which  the  petitioi>er  intends  to  rely 
in  proving  the  contention  at  the  hearing. 
The  petitioner  roust  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intents  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

[larties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
termination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  ismiance  of  the  amendment. 
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If  the  final  detennination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gehnan  Building, 
2120  L  Street,  hW.,  Washington.  DC 
20555,  by  the  above  dote.  Wher« 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-€700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz,  Director,  . 
Project  Directorate  1-4:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  pags  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  CoBiBiission, 
Washington,  DC  20555,  and  to  Gerald 
Garfield.  Esquire.  Day,  Berry  A  Howard, 
aty  Place,  Hartford.  Connecticut 
06103-3499.  attorney  for  the  licensee. 

Nontimely  ff  lings  of  petitioas  (or 
leave  to  intervene,  amended  petiti<Mis. 
suppletBental  petitions  and/or  requests 
for  hearing  will  no!  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atcxnic  Safiaty  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  aee  the  application  for 
amendment  dated  November  4, 1993,  as 
supplemented  November  4. 1993,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room,  located  at 
the  Learning  Resources  Center,  Thames 
Valley  Slate  Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connectimt  06360. 

Dated  at  RockviUe.  Maryland,  this  5th  day 
of  November  1993. 


For  the  Nuclear  Regulatory  Canunissioa. 
VemoB  L.  Rooney, 

Senior  Project  Manager,  Project  Directorate 
t-4.  Division  of  Reactor  Projects— l/II.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-27834  Filed  11-10-93;  8:45  am| 
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RAILROAD  RETIREMETfr  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Cross  Earnings 
Report. 

(2)  Form(s)  submitted:  BA-11. 

(3)  OMB  Number  3220-0132. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  Monthly. 
Quarterly,  Annually. 

(7)  Respondents:  Businesses  or  other 
fbr-proBt 

(8)  Estimated  annual  nuatber  of 
respondents:  A71. 

(9)  Total  annual  responses:  482. 

(10)  Average  time  per  response: 
.684647  hours. 

(11)  Total  annual  reporting  hours: 
330. 

(12)  Collection  description:  Section 
7(c)(2)  of  the  RR  Act  requires  a  financial 
interchange  between  the  OASDHI  trust 
funds  and  the  railroad  retirernent 
account.  The  collection  obtains  gross 
earnings  of  railway  employees  on  a  1% 
basis.  The  information  will  be  used  for 
determining  the  amount  which  would 
place  the  OASDHI  trust  funds  in  the 
position  they  would  have  been  if 
railroad  service  had  been  covered  by  the 
Social  Security  and  FIC  Acts. 
ADOmOMAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Raihroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 


395-7316),  Office  of  Management  and 

Budget,  room  3002,  New  Executive 

Office  Building.  Washington.  DC  20503. 

Damia  Eagan, 

Qearance  Officer. 

[FR  Doc.  93-27773  Filed  11-10-93:  8:45  am) 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  tmprovement  Act; 
Property  Availability;  Wywnoor/Hart>or 
Point,  Wicomico  County,  MD, 
Buckeystonm/Dudrow,  Frederick 
County,  MO 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  thai 
the  properties  known  as  Wyemoor/ 
Harbor  Point,  located  in  Wicomico 
County,  and  Buckeystown/Dudrow, 
located  in  Frederick  County,  Maryland, 
are  affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  properties  may  be  mailed 
or  faxed  to  the  RTC  unUI  February  10, 
1994. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  properties,  inctudieg 
maps,  can  be  obtained  fit>m  or  are 
available  for  inspection  by  otmtecting 
the  following  person:  Mr.  Daniel  H. 
Hummer.  Resohition  Trust  Corporati<», 
Atlanta  Field  Office.  245  Peacbtree 
Center  Avenue  NE..  Suite  1100,  Atlanta, 
GA  30303,  (404)  230-6594;  Fax  (404) 
225-6092. 

SUPPLEMENTARY  MFORMAT10N:  The 

Wyemoor/Harbor  Point  property  is 
located  off  Pemberton  Road  in  the 
southeast  quadrant  of  Salisbury, 
Maryland.  The  property  fronts  the 
Wicomico  River,  contains  an 
undeveloped  floodplain,  wetlands,  and 
is  adjacent  to  Pemberton  Historical  Park 
which  is  managed  by  the  County  of 
Wicomico.  The  Wyemoor/Harbor  Point 
property  consists  of  approximately  140 
acres  of  undeveloped  land  aiul 
primarily  unfinished  residential  lots. 
The  property  is  within  the  Chesapeake 
Bay  Critical  Area  and  nesting  habitat  for 
the  federally- listed  endangered  baW 
eagle  is  also  adjacent  to  the  site. 

The  Buckeystown/Dudrow  property  is 
located  on  Buckeystown  Pike  in 
Frederick,  Maryland,  within  an  ox  bow 
of  the  Monocacy  River.  The  property 
contains  an  undeveloped  floodplain, 
wetlands,  and  is  adjacent  to  lands 
managed  by  the  National  PaA  Service. 
The  Buckeystown/Dudrow  property 
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consists  of  approximately  180  acres  of 
undeveloped  land  with  habitat  for 
several  endemic  species  of  wildlife.  The 
properties  are  covered  properties  within 
the  meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of 
property  must  be  received  on  or  before 
February  10, 1994  by  the  Resolution 
Trust  Corporation  at  the  appropriate 
address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form. 

Notice  of  Serious  Interest 

Re:  (insert  name  of  property)  Federal 
Register  Publication  Date:  November  12. 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591.  section  10(b)(2).  (12 
U.S.C.  1441a-3(b)(2)).  including,  for 
qualified  organizations,  a  determination 
letter  from  the  Internal  Revenue  Service 
regarding  the  organization's  status 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  November  8, 1993. 
Resolution  Trust  Corporation. 
William  f .  Tricarico, 
Assistant  Secretary. 

IFR  Doc.  93-27878  Filed  11-10-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33156;  File  No.  SR-MCC- 
93-06] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  To  Waive 
Certain  Fees 

November  4, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  12, 1993,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MCC-fl3-06)  as 
described  in  Items  1, 11,  and  HI  below, 
which  Items  have  been  prepared 
primarily  by  MCC  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  waive  through  December 
31. 1993.  (1)  trade  recording  fees  for 
trades  in  the  Chicago  Stock  Exchange's 
("CHX")  Chicago  Basket  ("CXM  ") 
product  2  and  (2)  secondary  account 
maintenance  fees  for  market-maker 
accounts  opened  for  trading  in  the  CXM. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  MCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

MCC  proposes  to  amend  a  portion  of 
its  Services  and  Schedule  of  Charges  by 
waiving  certain  fees  associated  with 


trades  in  the  CXM  through  December 
31, 1993.  The  text  of  the  proposed  rule 
change  is  italicized: 

Account  Maintenance 


Participant  account  maintenance 
fee: 

(Local  and  Out  of  Town  Ac- 
counts)   

(Specialist.  Trading  and  Market 
Maker  Accounts)  

Secondary  account  (specialist, 
trading  and  market  maker  ac- 
counts)   

MCC  only  settlement  fee „... 


Charge/ 
montti 


$170 
160 


125 
200 


>15U.S.C78s(b)(l)(1988). 

2  Securities  Exchange  Act  Release  No.  33053 
(October  15. 1993).  58  FR  4610  (File  Na  SR-CHX- 
93-181  (order  approving  proposed  rule  change)  and 
33054  (October  15.  1993).  58  FR  54620  (File  No. 
SR-MCC-93-^)3|  (order  approving  proposed  rule 
change). 


Secondary  Account  Maintenance  Fees 
for  market  maker  accounts  opened  for 
trading  in  the  Chicago  Basket  ("CXM") 
shall  be  waived  through  December  31, 
1993. 

Trade  Recording 

In  addition,  a  discount  of  $0.15  per 
trade  side  recorded  will  be  applied  to 
the  trade  recording  fees  for  trades  of 
1.000  shares  and  larger  when  a 
participant  exceeds  10.000  recorded 
trade  sides  each  month  (excluding 
inbound  RIO  trades). 

All  trade  recording  fees  shall  be 
waived  for  trades  in  the  Chicago  Basket 
("CXM")  through  December  31.  1993. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act  3 
in  that  it  provides  for  the  equitable 
allocation  of  a  reasonable  fee  among 
MCC's  clearing  members  as  required  by 
section  17A(b)(3)(D)  of  the  Act.* 

(B)  Self-Regulatory  Organization's 
Statement  on  Bui-iden  on  Competition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  has  become 
effective  on  filing  pursuant  to  section 
19(b)(3)(A)(ii)5  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)6  promulgated 


J15U.S.C.  78q-l  (1988). 

*  15  U.S.C  78q-l(bM3)(D)  (1988). 
» 15  U.S.C.  78»(b)(3KA)(ii)  (1988). 

•  17  CTR  240.19b-4(e«2)  (1992). 
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thereunder  because  the  proposed  rule 
change  establishes  or  changes  a  due,  fee. 
or  other  charge  imposed  by  MCC.  At  any 
lime  within  sixty  days  of  the  filing  of 
this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intere.sl,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpoies  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  makjng  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  tiie 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  MCC.  All  submissions  should 
refer  to  File  No.  SR-MCC-93-06  and 
should  be  submitted  by  December  3, 
1993. 

For  the  Commission  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  7 

loMthan  G.  Katx, 

Secretary. 

IFR  Doc.  93-27849  Filed  11-10-93,  8:45  ara| 

BIUJN6  OOOC  S01»4t-M 


[Reieas*  No.  34-33157;  FHe  No.  SR-NSCC- 
93-11] 

Setf-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  FHtng  of  a 
Proposed  Rule  Change  Relating  to 
Capital  and  Clearing  Fund 
Requirements  for  Users  of  Mutual 
Fund  Services 

November  4, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  notice  is  hereby  given  that  on 


August  20, 1993,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1.  n,  and  III  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 
On  August  23,  1993,  NSCC  filed  an 
amendment  to  the  proposed  rule 
change.2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  OrganizatioB's 
Statement  of  the  Temia  of  Substance  of 
the  Proposed  Rule  Change 

The  primary  purpose  of  the  proposed 
rule  change  is  to  permit  NSCC  to  revise 
its  membership  capital  standards  and  its 
clearing  fund  requirements  for  broker- 
dealers,  banks,  and  other  entities  that 
will  use  only  NSCC's  mutual  fund 
services. 

n.  Self-Regulalory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  sumnuries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  nrost 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC  is  revising  its  capital  standards 
for  broker-dealers  and  banks  that  desire 
to  join  NSCC  to  use  only  NSCCs  mutual 
fund  services  »  and  for  entities  that 
desire  to  join  NSCC  to  become  Fund 
Members.*  NSCC  also  is  revising  its 
clearing  fund  requirements  for  mutual 
fund  services  only  users.  The  revisions 
are  to  better  reflect  the  risks  and  nature 
of  NSCC's  mutual  fund  services,  which 
are  not  guaranteed  by  NSCC. 

Broker-dealer  applicants  for  NSCC 
membership  that  wish  to  restrict  their 
NSCC  activities  to  the  mutual  fund 
services  will  be  required  to  have 
$25,000  in  excess  net  capital  over  the 
minimum  requirement  imposed  by  the 


'  17  CFl  2«0.3O-3<aKl2)  (19921 
•  15  U.aC  7Bs  (1988). 


>  TTie  amendment  corrected  typographtcal  errors 
in  the  origina)  niing. 

'  NSCCs  mutual  fund  nervices  are  set  forth  In 
NSCC  Rule  52.  "Mutual  Fund  Service." 

4  Entities  quali^ing  as  Fund  Members  are 
governed  primarily  by  NSCC  Rule  51,  "Fund 
Member,"  and  Addendum  1,  "Standards  of 
Financial  Responsibility  and  Operational  Capacity 
for  Fund  Members"  of  NSCC  Rules  and  Procedures. 


Commission  or  their  designated 
examining  authority,  whichever  is 
greater.  Bank  or  trust  company 
applicants  will  be  required  to  have 
$100,000  in  excess  capital  over  the 
requirement  imposed  by  their  state  or 
federal  regulatory  authority.*  Members 
who  are  accepted  under  these  proposed 
alternative  standards  will  be  required, 
depending  on  their  level  of  settlement 
debits  with  NSCC,  to  make  deposits  to 
the  clearing  fund  for  their  mutual  fund 
services  activities  of  $10,000.  $20,000  or 
$40,000  instead  of  the  current  $5,000, 
$10,000,  or  $20,000.  respectively.* 

Broker-dealer  applicants  for  Fund 
Member  status  who  distribute  shares  for 
an  investment  company  with  assets 
under  management  of  $500,00)  or  "nore 
will  be  required,  among  oth«r  things,  to 
have  $25,000  in  excess  net  capital  over 
the  requirement  imposed  by  the 
Commission  or  their  designated 
examining  authority,  whichever  is 
greater.  Applicants  that  distribute  shares 
for  an  investment  company  with  assets 
under  management  of  less  than 
$500,000  will  be  required  to  have 
$50,000  in  excess  net  capital. 
Investment  company  applicants  will  be 
permitted  to  become  Fund  Members 
provided  that  they  have  a  minimum  of 
$100,000  in  assets  under  management. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder.  The  proposed  rule  change 
will  promote  the  efficient  clearance  and 
settlement  of  mutual  fund  transactions 
by  expanding  the  number  of  members 
eligible  to  clear  and  settle  their  mutual 
fund  transactions  through  NSCC 

B.  Self-Regulatory  Orgpnization's 
Statement  on  the  Burden  on 
Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


>  Tbe  proposed  niie  change  also  will  change  the 
definition  of  tbe  term  "Mutual  Fund  Services 
Broker-Dealer"  to  "Mutual  Fund  Services  Member" 
In  order  to  include  brokn-deelers.  benks,  tnisl 
companies,  and  other  entities  as  members  whose 
activities  are  limited  to  the  mutual  fund  services  at 
NSCC 

•  NSCCs  clearing  fund  formula  is  set  forth  In  Part 
XV  of  NSCCs  Procednres.  Pursuant  to  proposed 
Section  A.l.  (b)(ii)  of  Part  XV,  a  member  accepted 
for  membership  under  the  proposed  mutual  fund 
services  only  standards  will  have  a  cleahng  ^and 
requirement  of  $10,000  If  its  daily  setllemem  debits 
are  no  more  than  SIOOJXK).  S20.000  If  Its  daily 
settiement  debits  are  no  more  than  S500.000.  and 
S40,000  if  its  daily  senlement  debits  are  mors  than 
$500.00a 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NSCC  has  met  with  the  Investment 
Company  Institute  ("IQ  ")  regarding  the 
proposed  membership  changes.  NSCC 
has  been  advised  that  the  IQ  is 
supportive  of  this  endeavor.  NSCC  has 
received  no  written  comment  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  flnfling  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-NSCC-93-11  and  should  be 
submitted  by  December  3. 1993. 


For  the  Commission  by  the  Division  of 
Mari(et  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  KaU, 

Secretary. 

(FR  Doc  93-27850  Filed  11-10-93;  8:45  ami 

BILUNO  COOC  M10-01-M 

(ReleaM  No.  34-33161 ;  File  No.  SR-NYSE- 
93-35] 

Self-Reguiatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exctianga.  Inc., 
Relating  to  Additions  to  the  "List  of 
Exchange  Rule  Violations  and  Pines 
Applicable  Thereto  f>ursuant  to  Rule 
476A" 

November  5, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( "Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  October  7. 1993. 
the  New  York  Stock  Exchange.  Inc. 
("NYSE  or  "Exchange")  filed  with  the 
securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  TTie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposal  would  revise  the  Rule 
476A  Violations  List  for  imposition  of 
fines  for  minor  violations  of  rules  and/ 
or  policies  by  adding  to  the  list 
Exchange  procedures  with  respect  to 
entry  and  cancellation  of  market-at-the- 
close  ("MOC")  orders  on  expiration 
days  (i.e..  expiration  Fridays  or  the  day 
on  which  Quarterly  Index  options 
expire).' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 


The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  476A  2  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $5,000,  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules. 

The  purpose  of  the  Rule  476A 
procedure  is  to  provide  for  a  response 
to  a  rule  violation  when  a  meaningful 
sanction  is  appropriate  but  when 
initiation  of  a  disciplinary  proceeding 
under  Rule  476  is  not  suitable  because 
such  a  proceeding  would  be  more  costly 
and  time-consuming  than  would  be 
warranted  given  the  minor  nature  of  the 
violation.  Rule  476A  provides  for  an 
appropriate  resf>onse  to  minor 
violations  of  certain  exchange  rules 
while  preserving  the  due  process  rights 
of  the  party  accused  through  specified, 
required  procedures.  The  list  of  rules 
which  are  eligible  for  476A  procedures 
specifies  those  rule  violations  which 
may  be  the  subject  of  fines  under  the 
rule  and  also  includes  a  schedule  of 
fines. 

hi  SR-NYSE-84-27.  which  initially 
set  forth  the  provisions  and  procedures 
of  Rule  476A.  the  Exchange  indicated  it 
would  amend  the  list  of  rules  from  time 
to  time,  as  it  considered  appropriate,  in 
order  to  phase  in  the  implementation  of 


>  The  NYSE  also  hat  requested  approval,  under 
Rule  19d-l (c)(2).  to  amend  iu  Rule  I9d-1  Minor 
Rule  Violation  Enforcement  and  Reporting  Plan  to 
include  the  MOC  policy.  See  letter  from  James  E. 
Buck.  Senior  Vice  President  and  Secretary.  NYSE, 
to  Sharon  Lawion.  Assistant  Director.  Exchange  and 
Options  Regulation.  Division  of  Market  Regulation. 
Coiynission,  dated  October  S,  1993. 


»  Rule  476A  was  approved  by  the  Commission  on 
January  25. 1985  in  Securities  Exchange  Act  Release 
No.  21688.  50  FR  5025  (February  5. 1985). 
Subsequent  additions  of  rules  to  the  Rule  476A 
Violations  List  were  made  in:  Securities  Exchange 
Act  Release  No.  22037  (May  14.  1985).  50  FR  21008 
(May  21. 1985):  Securities  Exchange  Act  Release 
No.  22415  (September  17.  1985.  50  FR  38600 
(September  23. 1985):  Securities  Exchange  Act 
Release  No.  22490  (October  2.  1985).  50  FR  41084 
(October  8. 1985):  Securities  Exchange  Act  Release 
No.  23104  (April  11,  1986).  51  FR  13307  (April  18. 
1986):  Securities  Exchange  Act  Release  No.  24985 
(October  5. 1987).  52  FR  41643  (October  29. 1987); 
Securities  Exchange  Act  Release  No.  25763  (May 
27. 1988).  53  FR  20925  (June  7.  1988):  Securities 
Exchange  Act  Release  No.  27878  (April  4. 1990),  55 
FR  13345  (April  10. 1990):  Securities  Exchange  Act 
Release  No.  28003  (May  8.  1990).  55  FR  20004  (May 
14. 1990):  Securities  Exchange  Ad  Release  No. 
28505  (October  2.  1990).  55  FR  41288  (October  10. 
1990):  Securities  Exchange  Act  Release  No.  28995 
(March  21.  1991).  56  FR  12967  (March  28. 1991); 
Securities  Exchange  Act  Release  No.  30280  (January 
22. 1992).  57  FR  3452  Oanuary  29.  1992):  Securities 
Exchange  Act  Release  No.  30536  (March  31. 1992). 
57  FR  12357  (April  9. 1992);  Securities  Exchange 
Act  Release  No.  32421  (June  7, 1993).  58  FR  32973 
(June  14. 1993). 
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Rule  476A  as  experience  with  it  was 
gained. 

The  Exchange  is  presently  seeking 
approval  to  add  to  the  List  of  Rules 
subject  to  possible  imposition  of  fines 
under  Rule  476A  procedures  failure  by 
members  or  member  organizations  to 
adhere  to  the  procedures  for  entry  and 
cancellation  of  MOC  orders  on 
expiration  days.  These  procedures, 
which  have  been  filed  with  and 
approved  by  the  Commission,}  require 
that  M(X  orders  must  be  entered 
pursuant  to  certain  time  frames  and 
only  under  certain  conditions.  For 
example,  MOC  orders  must  be  entered 
on  the  Exchange  by  3:40  p.m.  on 
expiration  days  if  they  are  related  to  a 
strategy  including  any  stock  index 
future,  stock  index  option  or  option  on 
stock  index  future  in  expiring  contracts. 
Under  the  procedures  MOC  orders  in  so- 
called  pilot  stocks  (the  50  most  highly 
capitalized  S&P  500  stocks  and  any 
component  stocks  of  the  Major  Market 
bidex  that  are  not  included  in  this  group 
of  50)  may  only  be  entered  after  3:40 
p.m.  if  they  offset  a  previously 
published  MOC  order  imbalance  of 
50,000  shares  or  more.  Similarly, 
expiration  day  procedures  require  that 
no  MOC  orders  in  any  stocks  may  be 
cancelled  after  3:40  p.m.  Violations  of 
these  policies  could  include  late  entry 
of  MOC  orders,  entry  of  MOC  orders 
which  do  not  offset  a  published 
imbalance  of  50,000  shares  or  more  in 
a  pilot  stock  or  an  improper  cancellation 
ofa  MOC  order 

The  MOC  order  entry  and 
cancellation  procedures  are  announced 
to  members  and  member  organizations 
through  an  Information  Memo  issued 
approximately  one  week  before  such 
expiration  day. 

The  purpose  for  the  proposed  change 
to  Rule  476A  is  to  facilitate  the 
Exchange's  ability  to  induce  compliance 
with  all  aspects  of  the  above-cited 
procedures. 

The  Exchange  believes  failure  to 
comply  with  the  requirements  of  these 
procedures  should  be  addressed  with  an 
appropriate  sanction  and  seeks 
Commission  approval  to  add  violations 
of  these  requirements  to  the  Rule  476A 
List. 

2.  Statutory  Basis 

The  proposed  rule  change  will 
advance  the  objectives  of  section  6(b)(6) 
of  the  Act  in  that  it  will  provide  a 
procedure  whereby  member 
organizations  can  be  "appropriately 
disciplined"  in  those  instances  when  a 


>  Sm.  for  nampla,  S«curiUM  Exchange  Act 
ReiMM  No.  32aM  (Septamtwr  10. 1993).  5«  FR 
48687  Septambw  17, 1993). 


rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  a  warning  or 
cautionary  letter  is  appropriate.  The 
proposed  rule  change  provides  a  fair 
procedure  for  imposing  such  sanctions, 
in  accordance  with  the  requirements  of 
sections  6(b)(7)  and  6(d)(1)  of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Tl.e  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  EX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE,  All  submissions 


should  refer  to  File  No.  SR-NYSE-93- 
35  and  should  be  submitted  by 
December  3, 1993. 

For  the  CommissioD,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  93-27851  Filed  11-10-93;  8:45  ami 

BIUMO  cooc  wi»-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  «2690] 

California;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  28, 1993 
and  an  amendment  thereto  on  the  same 
date,  I  find  that  the  Counties  of  Los 
Angeles,  Orange,  Riverside,  San 
Bernardino,  San  Diego,  and  Ventura  in 
the  State  of  California  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  wildland  fires  beginning  on 
October  26, 1993  and  continuing. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  dose  of 
business  on  December  27, 1993,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  July  28, 1994,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
4  Office.  P.O.  Box  13795,  Sacramento, 
CA  95853-4795,  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
following  contiguous  counties  may  be 
filed  until  the  specified  date  at  the 
above  location:  Imperial.  Inyo.  Kern, 
and  Santa  Barbara  Counties  in 
California;  La  Paz  and  Mohave  Counties 
in  Arizona;  and  Qark  County  in 
Nevada. 

The  interest  rates  are: 


Percent 

For  physical  damage: 

Homeowners  with  credit  avail- 

atte  eteewtwre 

7.250 

Homeowners  without  credit  avail- 

able elsewhere 

3  625 

Businesses  with  credtt  available 

elsewhere _.. _.... 

8.00 

Businesses  and  norvprolit  orga- 

nizations without  credtt  avail- 

able elsewhere 

4.00 

Others  Onduding  Noivprofit  or- 

ganizations) with  credtt  avail- 

able elsewhere    „ 

7.125 

For  economic  injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere  _ 

4.000 
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The  number  assigned  to  this  disaster 
for  physical  damage  is  269005.  For 
economic  injury  the  numbers  are 
809600  for  California;  809700  for 
Arizona;  and  809800  for  Nevada. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  3, 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-27794  Filed  11-10-93;  8  45  am) 

BILUNG  COOC  I02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGO  93-057] 

Amefldment  of  Oil  Discharge  Critena 
to  Annex  I  of  the  Protocol  of  1978 
Relating  to  the  Intemationai 
Convention  for  the  Pollution  of 
Prevention  From  Ships,  1973  (MARPOL 
73/78) 

AGENCY:  Coast  Guard.  DOT. 
action:  Notice. 


SUMMARY:  On  March  6, 1992,  the  32nd 
session  of  the  Intemationai  Maritime 
Organization's  (INiO)  Marine 
Environment  Protection  Committee 
(MEPC  32)  adopted  a  resolution  which 
established  more  stringent  criteria  for 
controlling  the  discharge  of  oil  or  oil- 
water  from  a  ship's  machinery  bilges  or 
discharge  of  an  oily  residue  from  a 
ship's  cargo  tanks.  The  resolution  was 
accepted  by  IMO  and  became  effective 
on  July  6. 1993.  However.  IMO  has 
recognized  that  some  existing  vessels 
will  not  be  able  to  achieve  compliance 
by  that  time.  This  notice  provides 
information  on  the  amended 
requirements  and  the  enforcement 
policies  to  be  applied  to  vessels  making 
good  faith  efforts  to  have  the  necessary 
equipment  installed. 
FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Cauvin.  Project  Manager, 
Merchant  Vessel  Inspection  and 
Documentation  Division  (G-MVI-2). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington.  DC 
20593-0001,  telephone  (202) 267-1181. 
SUPPLEMENTARY  INFORMATION:  More 
stringent  oil  discharge  criteria  for  ship's 
oil  discharge  monitors  and  oily-water 
separating  systems  were  adopted  by 
IMO  in  March  1992.  The  revised 
amendments  of  Annex  I  to  the 
Intemationai  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  76/78).  were  published  as 
Resolution  MEPC51{32)  (hereafter 
referred  to  as  "the  resolution")  and 


became  effective  July  6, 1993.  The 
resolution,  as  adopted  at  MEPC  32, 
appears  as  an  appendix  to  this  notice  for 
the  convenience  of  the  reader. 

For  the  purpose  of  these  amendments, 
an  "existing  ship"  is  one  delivered 
before  July  6. 1993.  Ships  delivered  after 
July  6. 1993.  are  required  to  meet  all  of 
the  resolution's  upgraded  discharge 
criteria  immediately  upon  delivery. 
Existing  ships  are  not  required  to  meet 
the  upgraded  discharge  criteria  until 
July  6. 1998.  with  exception  of  the 
instantaneous  discharge  rates  for 
tankers.  Under  the  resolution,  existing 
oil  tankers  must  upgrade  the  equipment 
that  controls  their  instantaneous 
discharge  rate  of  oil  residue  or  oily- 
water  to  achieve  a  discharge  rate  not 
exceeding  30  liters  per  nautical  mile,  by 
July6. 1993. 

■fhe  deadline  for  existing  tankers  to 
meet  the  upgraded  criteria  for  the  rate 
of  discharge  has  been  one  of  major 
concern  for  most  tanker  owners  and 
operators.  Even  though  the  owners  and 
operators  of  existing  tankers  have 
attempted  to  meet  the  new  standards, 
the  equipment  manufacturers  and 
servicing  representatives  have  not  been 
able  to  keep  up  with  the  demand  to 
upgrade  sy^ems  or  service  them  by  the 
IMO  deadline. 

This  concem  was  expressed  at  IMO 
during  the  MEPC's  34th  session.  July  5- 
9. 1993.  While  many  countries 
supported  accepting  a  one  to  three  year 
period  of  grace  for  installing  equipment 
needed  to  meet  the  30  liters  per  mile 
discharge,  others  noted  that  a  period  of 
grace  provision  was  rejected  by  MEPC  at 
the  time  of  adoption  of  the  resolution 
and  that  the  amendments  had  been 
promulgated  in  their  national 
regulations  without  allowing  an 
exemption.  MEPC  34  concluded,  after 
discussions,  that  no  grace  period  could 
be  granted  unless  such  period  of  grace 
was  provided  for  in  an  amendment  to 
MARPOL  73/78  with  entry  into  force 
before  July  6, 1993.  The  final  report 
stated:  "Recalling  its  earlier  actions 
taken  on  ships  which  are  not  fitted  with 
the  oil  discharge  monitoring  and  control 
equipment  complying  with  regulation 
15  because  of  the  non-availability  of 
such  equipment  on  the  market.  MEPC 
34  agreed  on  the  following 
understanding: 

1.  No  relaxation  of  the  discharge 
standards  should  be  allowed  because  of 
non-fitting  of  the  required  equipment; 

2.  The  Administration  should  urge 
shipovmers  to  fit  the  required 
equipment  as  soon  as  possible  but  not 
later  than: 

2.1    6  July  1994  for  oil  discharge 
monitoring  and  control  systems  for  30 
liters  per  mile  discharge; 


2.2    6  July  1998  for  15  parts  per 
million  (ppm)  oil  filtering  equipment  to 
be  fitted  on  ships  which  have  been 
hereto  been  exempted  under  old 
regulation  16(3)(a);  provided  that  it  is 
satisfied  that  such  equipment  or 
component  is  not  readily  available  and 
the  shipowner  has  taken  steps  to  the 
installation  of  the  necessary  equipment, 
e.g.  by  the  presentation  of  the  purchase 
order; 

3.  Where  appropriate  and  so  approved 
by  the  Administration,  the  ship's  Record 
of  Equipment  should  indicate  that  the 
Administration  has  accepted  non-fitting 
of  the  equipment  which  may  be 
accepted  for  the  purpose  of  the  port 
State  control;  and 

4.  When  undertaking  proceedings 
against  the  illegal  discharges  under 
article  4,  States  may  take  account  of  the 
fact  that  the  discharge  in  excess  of  the 
Convention  requirements  may  have 
resulted  from  the  absence  of  the 
required  equipment." 

"The  U.S.  implements  Annex  I  of 
MARPOL  73/78  by  regulations 
published  in  title  33.  Code  of  Federal 
Regulations  (CFR).  parts  151, 155. 157. 
and  158.  These  regulations  were  not 
amended  while  awaiting  IMO's  action 
concerning  possible  delayed 
implementation  of  the  changes  made  by 
the  resolution.  A  regulatory  project  to 
conform  these  regulations  to  the  existing 
provisions  of  Annex  I  is  underway. 
Until  these  regulations  are  promulgated, 
the  Coast  Guard  has  instructed  its  field 
offices  to  give  effect  to  the 
understanding  reached  by  MEPC  at  its 
July  1993  meeting.  Owners  and 
operators  of  existing  U.S.  flag  tankers 
that  are  unable  to  fully  comply  with  the 
30  liter  per  mile  discharge  rate  should 
contact  the  Coast  Guard  Officer-In- 
Charge,  Marine  Inspection,  who  issued 
the  vessel's  International  Oil  Pollution 
Prevention  (lOPP)  Certification,  to 
establish  the  status  of  the  vessel  under 
this  understanding. 

Appendix— Amendments  to  the 
Discharge  Criteria  of  Annex  I  of 
MARPOL  73/78 

Resolution  MEPC51(32)  was  adopted 
by  IMO  Marine  Environment  Protection 
Committee  on  March  6. 1992. 

The  regulations  of  annex  I  are 
amended  as  follows: 

1.  Regulation  9 

1    The  existing  text  of  paragraph 
(l)(a)(iv)  is  replaced  by  the  following: 

(iv)  The  instantaneous  rate  of  discfaai^ge  of 
oil  content  doe«  not  exceed  30  liters  per 
nautical  mile-,. 

.2    The  existing  text  of  paragraph 
(l)(b)  is  replaced  by  the  following: 
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(b)  From  a  ship  of  400  tons  gross  tonnage 
and  al>ove  other  than  an  oil  tanker  and  from 
machinery  space  bilges  excluding  cargo 
pump'foom  bilges  of  an  oil  tanker  unless 
mixed  with  oil  cargo  residue: 

(i)  The  ship  is  not  within  a  special  area; 

lii)  The  ship  is  proceeding  en  route; 

(iii)The  oil  content  of  the  effluent  without 
dilutic^n  does  not  exceed  15  parts  per  million; 
and 

(iv)  The  ship  has  in  operation  equipment 
as  required  by  resolution  16  of  this  annex. 

.3    Paragraph  (4)  is  amended  by 
deleting  the  entire  second  sentence, 
including  subitems  (a) — (d). 

.4    A  new  paragraph  |7)  is  added  as 
follows: 

(7)  In  the  case  of  a  ship,  referred  to  in 
regulation  16(6)  of  this  annex,  not  fitted  with 
equipment  as  required  by  regulation  16(1)  or 
16(2)  of  this  annex,  the  provisions  of 
paragraph  1(b)  of  this  regulation  will  not 
apply  until  6  July  1998  or  the  date  on  which 
the  ship  is  fitted  with  such  equipment, 
whichever  is  the  earlier.  Until  this  date  any 
discharge  from  machinery  space  bilges  into 
the  sea  of  oil  or  oily  mixtures  from  such  a 
ship  shall  be  prohibited  except  when  all  the 
following  conditions  are  satisfied: 

(a)  The  oily  mixture  does  not  originate 
from  the  cargo  pump-room  bilges: 

(b)  The  oily  mixture  is  not  mixed  with  oil 
cargo  residues; 

(c)  The  ship  is  not  within  a  special  area; 

(d)  The  ship  is  more  than  12  nautical  miles 
from  the  nearest  land; 

(e)  The  ship  is  proceeding  en  route; 

(f)  The  oil  content  of  the  effluent  is  less 
than  100  parts  per  million;  and 

(g)  The  ship  has  in  operation  oily-water 
separating  equipment  of  a  design  approved 
by  the  Administration,  taking  into  account 
the  specification  recommended  by  the 
Organization.* 

A  footnote  should  be  added  to 
paragraph  (7)(g)  as  follows: 

•  Refiw  to  the  Recommendation  on 
International  Performance  and  Test 
Specifications  for  Oily  Water  Separating 
Equipment  and  Oil  Content  Meters  adopted 
by  the  Organization  by  resolution  A.393(X). 

2.  Regulation  10 

.1     Paragraph  (2)(b)  is  amended  to 
read: 

(b)  Any  discharge  into  the  sea  of  oil  or  oily 
mixture  from  a  ship  of  less  than  400  tons 
gross  tonnage,  other  than  an  oil  tanker,  shall 
be  prohibited  while  in  a  special  area,  except 
when  the  oil  content  of  the  effluent  without 
dilution  does  not  exceed  15  parts  per  million. 

.2    Paragraph  (3)fl3)(v)  is  amended  by 
changing  the  cross-reference  therein 
from  16(7)  to  16(5). 

3.  Regulation  16 

The  existing  text  of  tiiis  regulation  is 
replaced  by  the  following: 
Regulation  16 

Oil  discharge  monitoring  and  control 
system  and  oil  filtering  equipment 


(1)  Any  shipof  400  tons  gross  tonnage  and 
above  but  less  than  10.000  tons  gross  tonnage 
shall  be  fitted  with  oil  filtering  equipment 
complying  with  paragraph  (4)  of  this 
regulation.  Any  such  ship  which  carries  large 
quantities  of  oil  fuel  shall  comply  with 
paragraph  (2)  of  this  regulation  or  paragraph 
(1)  of  regulation  14. 

(2)  Any  ship  of  10,000  tons  gross  tonnage 
and  above  shall  be  provided  with  oil  filtering 
equipment,  and  with  arrangertients  for  an 
alarm  and  for  automatically  stopping  any 
discharge  of  oily  mixture  when  the  oil 
content  in  the  effluent  exceeds  15  parts  per 
million. 

(3)  (a)  The  Administration  may  waive  the 
requirements  of  paragraphs  (1)  and  12)  of  this 
regulation  for  any  ship  engaged  exclusively 
on  voyages  within  special  areas  provided  that 
all  of  the  following  conditions  are  complied 
with: 

(i)  The  ship  is  fitted  with  a  holding  tank 
having  a  volume  adequate,  to  the  satisfaction 
of  the  Administration,  for  the  total  retention 
on  board  of  the  oily  bilge  water; 

(ii)  All  oily  bilge  water  is  retained  on  board 
for  subsequent  discharge  to  reception 
facilities; 

(iii)  The  Administration  has  determined 
that  adequate  reception  facilities  are 
available  to  receive  such  oily  bilge  water  in 
a  sufficient  number  of  ports  or  terminals  the 
ship  calls  at; 

(iv)  The  International  Oil  Pollution 
Prevention  Certificate,  when  required,  is 
endorsed  to  the  effect  that  the  ship  is 
exclusively  engaged  on  the  voyages  withir> 
special  areas;  and 

(v)  The  quantity,  time,  and  port  of  the 
discharge  are  recorded  in  the  Oil  Record 
Book. 

fb)  The  Administration  shall  ensure  that 
ships  of  less  than  400  tons  gross  tonnage  are 
equipped,  as  far  as  practicable,  to  retain  on 
board  oil  or  oily  mixtures  or  discharge  them 
in  accordance  with  the  requirements  of 
regulation  9(1  )(b)  of  this  annex. 

(4)  Oil  filtering  equipment  referred  to  in 
paragraph  (1)  of  this  regulation  shall  be  of  a 
design  approval  by  the  Administration  and 
shall  be  such  as  will  ensure  that  any  oily 
mixture  discharged  into  the  sea  after  passing 
through  the  system  has  an  oil  content  not 
exceeding  15  parts  per  million.  In 
considering  the  design  of  such  equipment, 
the  Administration  shall  have  regard  to  the 
specification  recommended  by  the 
Organization.* 

(5)  Oil  filtering  equipment  referred  to  in 
paragraph  (2)  of  this  regulation  shall  be  of  a 
design  approved  by  the  Administration  and 
shall  be  such  as  will  ensure  that  any  oily 
mixture  discharged  into  the  sea  after  passing 
though  the  system  or  systems  has  an  oil 
content  not  exceeding  15  parts  per  million. 

It  shall  be  provided  with  alarm  arrangements 
to  indicate  when  this  level  cannot  be 
maintained.  The  system  shall  also  be 
provided  with  arrangements  such  as  will 
ensure  that  any  discharge  of  oily  mixtures  is 
automatically  stopped  when  the  oil  content 
of  the  effluent  exceeds  15  parts  per  million. 
In  considering  the  design  of  such  equipment 
and  arrangements,  the  Administration  shall 
have  regard  to  the  specification 
reconmiended  by  the  Organization.* 


(6)  For  ships  delivered  before  6  )uly  1993 
the  requirements  of  this  regulation  shall 
apply  by  6  July  1998.  provided  that  these 
ships  can  operate  with  oily-water  separating 
equipment  (100  ppm  equipment). 

A  footnote  should  be  added  to  j 

paragraphs  (4)  and  (5)  as  follows:  j 

•  Refer  to  the  Recommendation  on 
International  Performance  and  Test 
Specifications  for  Oily-Water  Separating 
Equipment  and  Oil  Content  Meters 
adopted  by  the  Organization  by 
resolution  A.393(X). 

4.  Regulation  21 

.1     Subparagraph  (c)  is  amended  by 
deleting  the  first  five  words,  i.e.  "in  any 
special  area  and". 

.2    Subparagraph  (d)  is  deleted. 

Dated:  November  4, 1993. 
R.C  North. 

Captain.  U.S.  Coast  Guard  Acting  Chief, 
Office  of  Marine  Safety.  Security  and  ! 

Environmental  Protection. 
IFR  Doc.  93-27846  Filed  11-10-93;  8:45  am) 
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Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  General 
Aviation  and  Business  Airpiane  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
and  business  airplane  issues. 
DATES:  The  meeting  will  be  held  on 
November  30, 1993,  at  9  a.m.  Arrange 
for  oral  presentations  by  November  19, 
1993. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Regional  Airline  Association  (RAA), 
1101  Connecticut  Avenue,  NW.,  third 
floor  conference  room,  Washington.  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Nininger.  Small  Airplane  Directorate 
(ACE-112),  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  telephone  (816) 
426-5688. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II>,  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisorj'  Committee  to  be 
held  on  November  30, 1993,  at  the 
Regional  Airline  Association  (RAA), 
1101  Connecticut  Avenue.  NW.. 
Washington.  DC  20036.  The  agenda  for 
the  meeting  will  include: 
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•  Opening  Remarks. 

•  Status  Iteports  From  The 
Accelerated  Stalls,  Fuel  Indicators,  and 
FAR/JAR  Harmonization  Working 
Groups. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  19. 1993.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  or  by  bringing  the 
copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  "FOR  FURTHER  INFORIliUTIOM 
CONTACT." 

Sign  and  oral  interpretation  dan  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington.  DC.  on  October  28, 
1993. 

Michael  K.  Dahl. 

Acting  Assistant  Executive  Director  for 

General  Aviation  and  Business  Airplane 

Issues,  Aviation  Rulemaking  Advisory 

Committee. 

[FR  Doc.  93-27800  Filed  1 1-10-93;  8:45  am) 
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Proposed  Modification  of  the  Dallas- 
Fort  Worth.  TX.  Class  B  Airspace  Area; 
Public  Meetings 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  meetings:  correction. 

SUMMARY:  This  document  corrects  the 
time  of  two  informal  airspace  meetings 
in  Mesquite.  TX,  and  North  Richland 
Hills.  TX.  published  in  the  Federal 
Register  on  October  20. 1993,  (58  FR 
54073). 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  Southwest  Regional 
Office.  ASW-530.  telephone:  (817)  624- 
5535. 

SUPPLEMENTARY  INFORMATION:  In  Federal 
Register  Document  93-25717  published 
on  October  20. 1993.  (58  FR  54073).  the 
time  previously  published  for  the 
meetings  to  be  held  on  Wednesday, 
December  8. 1993,  in  mesquite,  TX.  and 
Monday.  December  13. 1993.  in  North 
Richland  Hills,  TX.  was  "9:00  p.m."  this 
should  be  changed  to  "7:30  p.m." 

Issued  in  Washington.  DC,  on  November  3, 
1993. 

Harold  W.  Backer. 

Manager,  Airspace— Rules  and  Aeronautical 

Information  Division. 

(FR  Doc.  93-27797  Filed  11-10-93;  8.45  ami 
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Federal  Highway  Administration 

Environmental  Impact  Statement 
Townships  of  Manns  Harbor  and 
Manteo,  Dare  County,  NC 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
within  the  townships  of  Manns  Harbor 
and  Manteo  and  a  new  crossing  of 
Croatan  Sound,  Dare  County.  North 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  C.  She  It  on,  Operations 
Engineer,  Federal  Highway 
Administration,  310  New  Bern  Avenue, 
Suite  410.  Raleigh,  North  Carolina 
27601,  Telephone  919/856-4350. 
SUPPI.EMENTARY  INFORMATION:  The 

FHWA.  in  cooperative  with  the  NcMlh 
Carolina  Department  of  Transportation 
(NCDOT).  will  prepare  an 
environmental  impact  statement  (EIS) 
on  proposed  improvements  to  US  64- 
264.  The  proposed  action  will  be  the 
improvement  of  US  64-264  from  the 
intersection  of  US  64  and  US  264  west 
of  Manns  Harbor  to  the  intersection  of 
US  64-264  and  NC  345  south  of  Manteo. 
This  facility  is  a  part  of  the  planned 
improvements  to  US  64  from  the 
piedmont  to  the  coast  to  ease  traffic 
congestion  during  peak  tourist  season. 

Alternatives  under  consideration 
include:  (1)  The  "no-build";  (2) 
improving  existing  US  64-264  through 
Manns  Harbor  and  Manteo.  (3) 
improvements  of  existing  US  64-264 
through  Manns  Harbor  with  a  partial 
bypass  of  Manteo  on  Roanoke  Island, 
and  (4)  improvements  of  existing  US 
64-264  through  Manns  Harbor  with  a 
new  crossing  of  the  Croatan  Sound 
south  of  the  existing  crossing. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal.  State  and  local 
agencies.  Citizens  Informational 
Workshops  and  meetings  with  local 
officials  and  neighborhood  groups  will 
be  held  in  the  study  area.  Public 
hearings  will  also  be  held.  Information 
on  the  time  and  place  of  the  public 
hearings  will  be  provided  in  the  local 
news  media.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comments  at  the  time  of  the 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  the  full  range  of  issues 
related  to  the  proi>osed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 


are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Ekxnestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  November  2, 1993. 
Roy  C  Shelton. 

Operations  Engineer,  Baleigh,  North  Carolina. 
[FR  Doc.  93-27774  Filed  1 1-10-93;  8:45  am] 

B<LUNQ  cooc  4«10-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  5, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasnry  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0013 

Form  Number:  TFS  2208 

Type  of  Review:  Extension 

Title:  States  Where  Licensed  for  Surety 

Description:  Information  is  collected  to 
report,  in  Treasury  Grcular  570, 
Surety  Licenses  of  Treasury  Certified 
companies. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  300 

Estimated  Burden  Hours  Per  Response: 
1  hour 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  300 
hours 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-6577.  Financial 
Management  Service.  3361~L  75th 
Avenue.  Landover.  MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
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Offic6  Building.  Washington.  DC 

20503. 
Lois  K.  HoUaad. 

Departmeotal  Reports,  Klanageateat  Officer. 
IFR  Doc  93-27aS6  Filed  11-10-93;  8:45  am) 
■LUNO  COM  4«t*-»# 


Public  infonnatlon  Collsction 
RequlramenU  SubmittAd  to  OMB  for 
Review 

November  5, 1993. 

The  Departnient  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  06-511.  Copies  of  the 
8ubnus8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Reveone  Service 

OMB  Numba-:  1545-1140 

Regulation  ID  Nmmber:  PS-84-89  Final 

Type  of  Review:  Extension 

Title:  Applicable  Conventions  Under  the 
Acce)«^ted  Cost  Recovery  System 

Deaoriptiai:  The  regulations  describe 
the  tine  asd  manner  of  making  the 
notation  requked  to  be  made  on  Form 
4562  under  certain  circumstances 
when  the  taxpayer  transfers  property 
in  certain  non-recognition 
transactions.  The  information  is 
necessary  to  monitor  compliance  with 
the  section  168  rules. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  700 
Estimated  Burden  Hours  Per 
Respondent:  6  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  70 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3860.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution 
Avenue,  hAV.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3001,  New  Executive 


Office  Building,  Wesbington.  DC 

20503. 
Lek  K.  Halluid, 

Departmental  Reports.  Ktanageatemt  C^cer. 
(FK  Doc.  93-27ft57  Piied  11-10-93;  8:45  am) 


Custom*  Service 
[T.D.  93-«1] 

Revocation  of  Cuetome  Broker  License 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Genera]  notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
September  30, 1993.  the  Secretary  of  the 
Treasury,  pursuant  to  section  641,  Tariff 
Act  of  1930,  as  amended,  (19  U.S.C 
1641),  and  §  111.45(a)  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.45(a)).  ordered  the  revocation  of  the 
license  (No.  3203)  issued  to  Richard 
Hanebrink  in  the  St.  Louis  Customs 
District  to  conduct  Customs  business. 

Dated:  November  8, 1993. 
Jerry  LaderiMT]^ 

Director.  Office  of  Trade  Operations. 
(FR  Doc.  93-27884  Filed  11-10-93;  8.45  am) 
MUMOCOOC' 


Federal  Law  Enforcement  Training 
Center 

Rechartering  of  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training 

AGENCY:  Federal  Law  Enforcement 
Training  Center,  Department  of  the 
Treasury. 

ACnON:  Notice  of  determination  of 
necessity  for  renewal  of  the  advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training. 

SUMMARY:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training. 

The  Federal  Law  Enforcement 
Training  Center  (FLETC),  Department  of 
the  Treasury,  pursuant  to  the  Federal 
Advisory  Committee  Act  of  Oaober  6, 
1972,  Public  Law  92-463,  as  amended, 
and  with  the  approval  of  the  Secretary 
of  the  Treasury,  announces  the  renewal 
of  the  charter  of  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 


Training.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretary,  General  Services 
Administration. 

PURfOSE:  The  primary  piirpose  of  the 
committee  is  to  provide  to  a  forum  Ibr 
discussion  and  interchange  between  a 
broad  cross- section  of  representatives 
for  the  law  enforcement  conmiunity  and 
related  training  institutions  on  training 
issues  and  needs.  Considering  that  there 
are  over  40,000  individual  police 
departments  throughout  the  country,  the 
advice  emanating  from  this  exchange  is 
very  important  to  the  Director  of  the 
Federal  Law  Enforcement  Training 
Center  and  the  Director  of  the  National 
Center  for  State  and  Local  Law 
Enforcement  Training  (National  Center). 
The  Committee's  advice  is  critical  to 
ensuring  that  programs  developed  and 
offered  by  the  National  Center  are 
meeting  the  unique  and  spedalizad 
needs  of  the  State  and  local  law 
enforcement  community  and  enhancing 
the  networking  between  Federal,  State 
and  local  agencies.  This  networking  is 
essential  to  an  efficient  and  effective 
overall  system. 

Although  FLETC  representatives 
participate  in  the  training  committee 
activities  of  the  ma)or  police 
memberahip  associations,  no  forum 
exists  which  provides  the  broad 
reinresentatioe  required  to  meet  the 
aeeds  of  the  National  Center.  The 
tmiqueness  of  the  program  requires  an 
appropriately  selected  and  specificaliy 
dedicated  group. 

The  committee  advisee  the  EHrector  of 
FLETC  and  the  Director  of  the  National 
Center  for  State  and  Local  Law 
Enforcement  Training  on  pobcy 
formulation,  training  needs,  curricuhmi 
and  course  content,  student  admission 
and  evaluation.  There  is  no  question 
that  the  committee's  input  has  been  very 
instrumental  in  the  successes  enjoyed  to 
this  point.  Resources  have  been 
committed  only  to  those  programs 
which  meet  unique  needs  of  the  State 
and  local  law  enforcement  community. 
All  programs  are  well  attended,  and 
critiques  and  evaluations  are  quite 
positive.  In  addition.  State  ana  local 
agencies  have  actively  participated  In 
•  the  development  and  delivery  of  the 
programs  by  providing  personnel  as 
subject  matter  experts,  course 
developers  and  instructore.  The 
programs  offered  have  been  developed 
only  after  a  thorough  screening  process 
to  ensure  that  the  Ihnited  resotuces 
available  are  being  committed  most 
productively. 
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TEHMMAT10N  DATE:  The  services  of  the 
committee  are  expected  to  be  needed  for 
an  indefinite  period  of  time.  No 
termination  date  has  been  established 
which  is  less  than  two  years  from  the 
date^he  charter  is  filed. 


Accordingly,  I  hereby  determine, 
pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  that 
continuation  of  the  Advisory  Committee 
to  the  National  Center  for  Local  Law 


Enforcement  Training  for  a  two-year 
period,  is  in  the  pubUc  interest. 

Dated:  November  4, 1993. 
George  Munoz. 

Assistant  Secretary  (Management). 
(FR  Doc.  93-27858  Filed  11-10-93;  8:45  am] 
HUJNQ  cooc  4eio-9r-H 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TME:  Tuesday,  November  16, 

1993  at  10  a.m. 

PLACE:  999  E  Street,  NVV..  WashiMton. 
DC 

STATUS:  This  meeting  will  be  closed  lo 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  LJ.S.Q 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§  437g,  §  438(b).  and  Title  26.  U.S.C 
Matters  concerning  ptarticipation  in  civil 

actions  or  proceedings  or  arbitration, 
internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  November  18, 
1993  at  10  a.m. 

place:  999  E  Street.  NW.,  Washington, 
DC  (Ninth  floor.) 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Future  Meetings. 

Implementing  Directives  for  the  Interim  Ex 

Parte  Communications  Regulations. 
FY  1994  Management  Plan  (continued  from 

meeting  of  November  4. 1993). 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

|FR  Doc  93-28026  Piled  11-9-93;  3:12  pra] 

BILUNO  COOe  6715-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  10  a.m.,  Thursday. 

November  18, 1993. 

place:  Room  600, 1730  K  Street,  NW., 

Washington,  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  MuUins  &  Sons  Coal  Co.,  Inc..  Docket 
No.  KENT  92-669.  (Issues  Include  whether 
the  judge  erred  in  finding  that  Mullins' 
violatioos  of  safety  standards  at  30  CFR 
75.400  and  75.402  were  not  the  result  of  its 
unwarrantable  failure  to  comply  with  the 
standards.) 


Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  andyor  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2796.160(e). 

CONTACT  PERSON  FOR  MORE  MFO:  )«n 
Ellen  (202)  653-5629/(202)  706-9300 
for  TDD  ReIay/l-80a-877-8339  for  toll 
free. 

Dated:  November  8. 1993. 
Jean  H.  EUen, 
A/^nda  Clerk. 
|FR  Doc.  93-2B012  Filed  ll-9-fl3;  2:22  pm) 

BILUNG  CODE  •73B-01-M 

COMMrrTEE  ON  EMPLOYEE  BENEFITS  OF  THE 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  3:00  p.m.,  Tuesday, 

November  16, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  of  the  1994  budget  for  the  Office 
of  Employee  Benefits. 

2.  Changes  to  the  discount  rate  for 
Financial  Accounting  Standards  .No.  87 
(Retirement  Plan)  and  No.  106  (Post 
Retirement  Welfare  Benefits). 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Ck)yne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  9, 1993. 
William  W.  WUes, 
Secretary  of  the  Board. 
IFR  Doc.  93-27978  Filed  11-9-93;  12:21  pm) 

BIUJNG  CODE  SMMIt-P 

COMMITTEE  ON  EMPLOYEE  BENEFITS  OF  THE 

FEDERAL  RESERVE  SYSTEM 

TBIIE  AND  DATE:  Approximately  3:30 

p.m.,  Tuesday,  November  16, 1993, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed 
MATTERS  TO  BE  CONSIDERED: 

1.  The  Qxnmittee's  agenda  will  consist  of 
matters  relating  to  (a)  The  genenl 
administrative  policies  and  procedures  of  the 
Retirement  Plan.  Thrift  Plan,  Long-Tenn 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System; 
(b)  general  superrision  of  the  operations  of 
the  Ptans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  ra 
respect  to  the  Planr.  (d)  the  preparation  aad 
suhmission  of  an  annital  report  on  the 
operations  of  each  of  such  Plans;  and  (e)  the 
maintenance  and  staffing  of  the  Office  of  tba 
Federal  Reserve  Employee  benefits  System; 
and  (f)  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans.  Specific  items  include:  (A)  A  proposed 
strategic  benefits  plan  for  1994-1995:  (B) 
1994  Federal  Reserve  Bank  early  retirement 
proposals:  (C)  Technical  and  administrative 
changes  to  the  System  Thrift  Plan:  and  (D) 
Staff  appointment  in  the  Office  of  Employee 
Benefits. 

2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  9, 1993. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc  93-27979  Filed  00-00-93;  12:21 
pm) 

BNJJNO  CODE  SatO-OI-P 

NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board 

DATE  AND  TIME: 

November  19, 1993.  9:30  a.m..  Closed 

Session 
November  19, 1993, 10:15  a.m..  Open 

Session 
PLACE:  National  Science  Foundaticm, 
1800  G  Street.  NW.,  Room  540. 
Washington  DC  20550. 
STATUS: 

Part  of  this  meeting  will  be  open  to  the 

public 
Part  of  this  meeting  will  be  closed  to  the 

public 

MATTERS  TO  BE  CONSIDERED: 

Friday.  November  19, 1993 

Closed  Session  (9:30  ajn.-10:15  ajn.) 

— Minutes  from  October  Meeting 
— Grants  and  Contracts 
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Open  Session  (10:15  a.m.-ll:45  a.m.} 

— Minutes  from  October  Meeting 

— Chairman's  Report 

— Director's  Report 

— Program  Approval 

— Reports  ftx)m  Committees 

— Science  &  Engineering  Indicators  Report 

—Briefing  on  S&T  in  Southeast  Asia 

— Other  Business/ Adjourn 

Maria  Cehelsky. 

Executive  Officer. 

IFR  EXx.  93-27945  Filed  11-9-93;  9:30  ami 

BILUNO  COOe  T95a-41-M 


SECURfTIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  8, 1993. 

Closed  meetings  will  be  held  on 
-Tuesday,  November  9, 1993,  at  2:30 
p.m.  and  on  Wednesday.  November  10, 
1993,  at  2:30  p.m. 


Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  closed  meetings. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meetings  in  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
November  9. 1993.  at  2:30  p.m..  will  be: 

Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 


Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinion. 

Regulatory  matter  regarding  financial 
institution. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
November  10, 1993.  at  2:30  p.m..  will 
be: 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Karrie 
McMillian  at  (202)  272-2400. 

Dated:  November  9, 1993. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  93-27967  Filed  11-9-93;  12:20  pml 
BIUINO  COOE  a010-01-M 


Friday 
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Part  il 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

24  CFR  Part  570 

Community  Development  Block  Grant 

Sanctions;  Proposed  Rule 
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DEPARTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offica  of  the  Aaaiatant  Sacratary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Docket  No.  R-93-1668:  FR-^29»-P-01] 

RIN  2S06-AB43 

Community  Development  Block  Grant 
(CDBG)  Sanctiona 

AGENCY:  Office  of  Assistant  Secretary  for 

Community  Planning  and  Development. 

HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  proposes 
to  revise  existing  regulations  governing 
the  imposition  of  administrative 
sanctions  in  the  Community 
Development  Block  Grant  (CDBC) 
program  for  entitlement  grantees.  Its 
purpose  is  to  estabUsh  clear  standards 
for  determining  what  constitutes 
substantial  noncompliance  entitling 
grantees  to  a  hearing  before  an 
Administrative  Law  Judge,  and  to 
provide  grantees  with  an  informal  due 
process  hearing  procedure  for  all  other 
noncompliance  cases.  In  addition,  this 
proposed  rule  would  clarify  certain 
existing  regulatory  provisions  on  CDBG 
performance  standards  and  the 
Department's  review  procedures. 
DATES:  Comment  due  date:  January  It. 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Dodcet 
Clerk,  Office  of  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.  Washington,  DC  20410.  Comments 
should  refer  to  the  above  docket  number 
and  title.  Facsimile  (FAX)  comments  are 
not  acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Broughman,  Director, 
Entitlement  Communities  Division, 
room  7282.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV,  Washington,  DC  20410-BOOO, 
telephone,  (202)  708-1577.  The  TDD 
number  is  (202)  708-2565;  (These  are 
not  toll-free  telephone  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  proposed  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB),  imder 
section  3504(h)  of  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  assigned  0MB  control 
number  2506-0077. 

Background 

Title  I  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended, 
(42  U.S.C.  5301  et.  seq.)  ("the  Act") 
provides  two  authorities  for  addressing 
performance  deficiencies  found  by  HUD 
under  the  CDBG  program.  Section 
104(e)(42  U.S.C.  5304(e))  provides  that 
HUD  may  adjust  the  amount  of  annual 
grants  by  an  appropriate  amount  based 
on  its  determinations  concerning  a 
grantee's  performance  under  the 
program.  Under  this  authority,  the  HUD 
regulations  now  in  effect  authorize  grant 
conditions  based  on  the  grantee  taking 
corrective  or  remedial  actions 
satisfactory  to  HUD  in  cases  where  it 
found  non-compliance  with 
requirements  of  the  program.  Pursuant 
to  24  CFR  570.910(b)(8).  where  the 
grantee  did  not  satisfy  the  terms  of  the 
condition,  the  Department  reserved  the 
right  to  reduce  the  grant  by  an 
appropriate  amount.  While  section 
104(e)  of  the  Act  does  not  provide 
grantees  with  a  process  to  contest  a 
grant  adjustment.  24  CFR  570.911(a)  of 
the  regulations  provides  that  the  grantee 
be  given  an  opportimity  for  an  informal 
consultation  prior  to  HUD  making  a 
grant  reduction. 

Section  111  of  the  Act  (42  U.S.C. 
5311)  provides  that  when  the  Secretary 
finds  that  a  grantee  has  failed 
substantially  to  comply  with  appUcable 
requirements  the  Secretary  shall  take 
one  of  the  following  actions  until 
satisfied  that  there  is  no  longer  any  such 
failure  to  comply: 

(1)  Tenninate  payments  to  the  grantee; 

(2)  Reduce  payment*  to  the  grantee  by  an 
amount  equal  to  the  amount  that  was  not 
expoided  in  accordance  vrith  applicable 
requirements;  or 

(3)  Limit  the  availabihty  of  payments  to 
activitias  act  afEscted  by  the  failure  to 
comply. 

The  section  further  provides  that  HUD 
may  refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted. 
Unlike  section  104(e).  section  111 
specifically  provides  that  a  grantee  must 
be  given  opportunity  for  hearing  and 
establishes  the  right  for  a  petition  for 
review  of  the  Secretary's  action  before 
the  United  States  Court  of  Appeals. 
Section  111  of  the  Act  is  implemented 
at  24  CFR  570.913  of  the  program 
regulations.  The  regulation  sets  forth 
full  formal  hearing  procedures  before  an 
Administrative  Law  Judge. 

In  Kansas  City  v.  HUD.  861  F.2d  739 
(D.C.  Cir.  1988).  669  F.Supp.  525  {D.D.C. 
1982).  the  City  challenged  HUD's 


authority  to  condition  its  CDBG  grant  to 
redress  an  alleged  violation  of  a 
regulatory  provision  precluding  the 
imposition  of  special  assessments  to 
recover  capital  costs  of  a  public 
improvement  provided  by  CDBG  funds. 
The  court  held  that  HUD  could  not 
condition  or  reduce  the  grant  in  that 
case  without  offering  a  hearing  under 
the  provisions  of  section  111  of  the  Act. 
In  discussing  the  decision,  the  court 
cited  as  a  consideration  that  it  was  clear 
that  the  City  was  no  longer  imposing 
such  assessments  and  that  the  section 
104  grant  adjustment  authority  did  not 
extend  to  the  recovery  of  misspent  grant 
funds  for  past  violations  since  that  was 
one  of  the  remedies  expressly  noted 
under  section  111.  The  Court  also  noted 
that  the  distinction  between 
"substantial"  and  lesser  noncompliance, 
while  not  a  factor  in  its  decision,  could 
be  of  significance.  HUD  has 
subsequently  limited  its  use  of  grant 
conditions  to  protecting  future 
expenditures  against  the  continuation  of 
detected  non-compliance. 

In  order  to  make  a  clear  and  objective 
distinction  between  cases  where 
noncompliance  is  deemed 
"substantial,"  the  proposed  rule 
establishes  a  monetary  threshold  based 
on  the  amount  of  CDBG  dollars 
involved.  The  Department  considered 
distinctions  based  on  other  factors,  such 
as  the  magnitude  (non-monetary)  of  the 
efiect  on  a  grantee's  program,  the  intent 
of  the  provision  violated,  the  intent  of 
the  grantee,  or  the  extent  to  which 
intended  beneficiaries  are  affected.  It 
was  clearly  evident  that  a  monetary 
threshold  provided  the  only  objective 
measure  of  substantiality.  The  proposed 
rule  also  establishes  the  specific 
procedures  HUD  will  use  for  the 
conduct  of  informal  due  process 
hearings  where  the  noncompliance  is 
not  substantial  and  thus  not  subject  to 
the  formal  hearing  procedure  under 
section  111. 

Defining  Substantial  Noncompliance 

Where  noncompliance  exists,  the 
definition  of  what  is  substantial 
noncompbance  can  be  determinative  as 
to  whether  section  104(e) 
(nonsubstantial)  or  section  111 
(substantial  non-compliance)  will  apply. 
HUD  has  decided  that  the  factor  that 
should  be  considered  in  defining 
substantial  is  the  dollar  amoimt  or 
percentage  of  the  grantee's  annual  grant 
involved.  That  is.  the  greater  the  impact 
on  the  grantee's  program,  the  higher  the 
level  of  protection  that  should  be 
accorded  the  grantee.  HUD  has 
therefore,  defined  "substantial"  on  the 
basis  of  the  amount  of  CDBG  funds  that 
are  or  may  be  affected  by  the 
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noncompliance  (and  thus  the  amount  of 
CDBG  funds  that  could  be  lost  to  the 
grantee  through  the  imposition  of  a 
monetary  sanction  under  the 
regulations). 

For  purposes  of  determining  the  type 
of  hearing  to  offer,  HUD  has  therefore 
decided  to  equate  substantial  with  a 
substantial  amount  of  CDBG  funds 
affected  by  the  noncompliance.  The 
E)epartment  proposes  to  establish  the 
lesser  of  $300,000  or  one-fourth  of  the 
recipient's  grant  amount  as  the 
threshold  for  determining  whether  the 
noncompliance  involves  a  substantial 
amount  of  ODBC  funds.  HUD  reasons 
that  whenever  the  amount  of  funds  that 
a  grantee  may  lose  through  a  funding 
sanction  would  constitute  at  least  one- 
fourth  of  its  CDBG  grant,  it  would  have 
an  impact  on  the  grantee's  CDBG 
program  of  a  substantial  nature.  It  is  also 
clear  that  the  amount  of  fund  loss  can 
be  substantial  independent  of  the 
proportion  of  the  total  grant  amount. 
Accordingly,  the  Department  has 
estabhshed  the  level  of  $300,000  as  the 
point  at  which,  regardless  of  the 
relationship  of  the  amount  of  funds  at 
stake  to  the  total  grant  amount,  a  loss  of 
funds  would  have  a  substantial  impact 
on  the  grantee's  program.  Based  on 
HUD's  analysis,  $300,000  represents 
shghtly  more  than  one-fourth  of  the 
median  grant  under  the  entitlement 
CDBG  program.  This  proposed  rule 
incorporates  these  threshold  levels  in  a 
revised  §  570.913(a)  that  defines  what 
will  constitute  substantial 
noncompliance  for  purposes  of 
determining  which  of  the  hearing 
procedures  outlined  elsewhere  in  the 
proposed  rule  will  apply  in  a  particular 
case. 

The  Department  also  recognizes  that 
special  consideration  needs  to  be  given 
to  how  such  a  threshold  would  be 
applied  for  grantees  in  the  entitlement 
program.  Entitlement  grantees  receive 
funds  each  year  and  have  considerable 
flexibility  and  discretion  as  to  how  they 
use  the  funds.  There  is  no  front  end 
review  by  HUD,  and  grantees  are  not 
required  to  keep  records  of  expenditures 
by  the  source  year  of  funds  spent. 
Moreover,  vnth  entitlement  grantees 
often  carrying  out  several  activities  in 
any  given  year,  there  can  be  more  than 
one  type  of  activity  where  HUD  finds  an 
element  of  noncompliance.  Also,  since 
HUD's  authority  extends  to  limiting  the 
availability  of  funds,  there  can  be  cases 
where  the  entitlement  funds  that  may  be 
affected  by  a  proposed  HUD  action  will 
include  unexpended  funds  from  one  or 
more  grants.  Because  of  these  factors, 
HUD's  identification  of  disallowed  costs 
for  entitlement  grants  will  not  attempt 
to  associate  those  costs  with  a  particular 


year's  grant.  The  proposed  rule  provides 
that  in  applying  the  threshold  for  an 
entitlement  grantee,  HUD  will  aggregate 
the  disallowed  expenditures  from  all 
identified  instances  of  noncompliance 
occiuring  within  a  single  program  year 
plus,  where  applicable,  HUD's  best 
estimate  of  the  amount  of  funds  that 
would  be  affected  for  the  succeeding 
year. 

An  example  may  help  to  illustrate 
how  this  would  work.  Consider  a  case 
where  HUD  finds  that  a  grantee's 
subrecipients  have  expended  a  total  of 
$100,000  within  a  single  program  year 
that  did  not  comply  with  eligibihty 
requirements.  Upon  review,  HUD 
concludes  that  the  deficiency  has 
resulted  because  of  a  failure  of  the 
grantee  to  manage  subrecipients  in 
compliance  with  the  regulations.  In 
such  a  situation,  HUD  might  decide  to 
pursue  recovery  of  the  $100,000  in 
disallowed  cost  through  a  grant 
reduction  and  issue  a  notice  limiting  the 
availability  of  future  funds  so  that  they 
may  be  expended  only  for  activities  not 
involving  subrecipients  until  HUD  is 
satisfied  that  the  grantee  will  manage 
subrecipients  in  compliance  with  the 
rules.  In  determining  the  hearing 
process  to  which  such  a  grantee  would 
be  entitled  with  respect  to  HUD's 
proposed  action,  under  the  proposed 
rule  the  Department  would  need  to 
identify  the  estimated  amount  of  funds 
that  may  be  affected  within  the  next 
year  and  add  them  to  the  amount  of 
costs  disallowed  in  order  to  determine 
whether  the  aggregate  amount  meets  the 
threshold  for  constituting  a  "substantial 
amount"  of  the  grantee's  funds  that 
would  be  affected.  If  the  grantee's  final 
statement  for  the  coming  year  indicates 
that  it  plans  to  provide  another 
$225,000  to  subrecipients.  HUD  would 
add  that  amoimt  to  the  $100,000  for 
threshold  determination  purposes. 
Under  the  terms  of  the  proposed  ride, 
the  resultant  $325,000  would  be  deemed 
to  constitute  a  substantial  amount  of 
funds,  entitling  the  grantee  to  a  hearing 
before  an  administrative  law  judge.  (If 
the  aggregate  amount  had  been  less  than 
$300,000,  it  would  have  been  necessary 
to  compare  the  amoimt  with  the 
grantee's  average  entitlement  grant 
amount  over  the  past  three  years  in 
order  to  determine  if  the  25  percent 
threshold  were  met.) 

It  should  be  noted  that,  under  the 
proposed  formulation,  any  action  by 
HUD  that  would  hold  up  the  award  of 
the  grant,  such  as  HUD's  decision  to 
challenge  a  certification  that  is  a 
prereqmsite  to  receiving  a  CDBG  grant, 
would  automatically  be  considered  to 
affect  a  substantial  amount  of  funds. 
Similarly,  in  a  case  where  a  grantee  has 


failed  to  submit  one  or  more 
performance  reports  as  required  under 
the  regulations,  and  as  a  consequence 
HUD  decides  not  to  award  a  grant  until 
the  grantee  resolves  the  deficiency,  the 
amount  of  funds  affected  would  be 
considered  to  be  substantial. 

Procedures  for  Hearings 

The  Department  has  made  several 
changes  to  the  rules  governing  the 
bearings  provided  under  section  111, 
particularly  in  relation  to  the  scope  and 
methods  of  discovery.  The  changes  are 
intended  to  reflect  the  Department's 
objective  to  expedite  the  hearing  process 
conducted  under  Section  111  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C.  5301 
et.  seq).  These  changes  reflect  the 
Department's  commitment  to  reach 
prompt  and  mutual  resolutions  of  CDBG 
issues  by  focusing  the  section  111 
hearings  on  relevant  and  contested 
matters.  This  narrowing  of  issues  is 
intended  to  conserve  resources  for  both 
the  Department  and  CDBG  grantees 
while  providing  a  full  and  fair 
opportunity  to  resolve  disputes. 
Consistent  with  these  objectives  is  the 
Department's  goal  of  ensuring  that  these 
changes  will  provide  improved  program 
operation  ana  ensure  that  the 
administration  of  the  CDBG  program 
reflects  the  national  priorities  and 
objectives  as  provided  by  Congress  that 
are  set  forth  in  the  Act. 

The  procedures  for  a  hearing  before 
an  Administrative  Law  Judge  in  the  case 
where  HUD  determines  that  there  has 
been  substantial  noncompUance  have 
been  well  established  in  the  regxdations 
since  the  early  years  of  the  program. 
However,  the  program  regulations  have 
not  specified  procedures  for  a  hearing 
for  HUD  actions  involving  lesser 
offenses.  The  proposed  rule  identifies 
the  nature  of.  and  procedures  for,  such 
a  hearing  at  §  570.913(d).  The  proposed 
rule  also  permits  a  grantee  that  is 
entitled  to  a  formal  hearing  to  select  an 
informal  due  process  hearing  at  its 
option.  HUD  has  provided  for  this 
option  because  it  beUeves  there  may  be 
instances  where  the  nature  of  the  issue 
or  the  amount  of  funds  at  stake  is  such 
that  the  grantee  would  be  reluctant  to 
expend  the  amount  of  time,  money  and 
effort  that  would  be  required  to  defend 
itself  through  the  formal  bearing 
process.  The  proposed  rule  would 
provide  that  a  grantee  electing  an 
informal  due  process  hearing  would 
have  to  voluntarily  give  up  its  right  to 
a  formal  hearing  on  the  same  issue(s).  It 
should  be  noted  that  the  agency's 
decision  rendered  under  the  informal 
hearing  procedure  is  final  and  non- 
reviewable. 
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In  addition,  to  further  promota 
efficiency  and  economy  in  the  hearing 
process,  the  rule  provides  that  the 
Secretary  may  require  that  a  section 
104(e)  informal  due  process  hearing 
precede  a  section  111  hearing. 

Other  Related  Changes 

In  adopting  the  approach  outlined  in 
this  rule,  the  Department  also  intends  to 
discontinue  its  use  of  grant  conditions 
unless  these  are  required  by  statute. 
Since  HUD  would  not  be  able  to  reduce 
a  grant  without  offering  an  opportunity 
for  a  hearing,  the  purpose  of  a  grant 
condition  will  now  be  achieved  by  a 
letter  advising  the  grantee  of  HUD's 
intention  to  reduce  the  grant  in  the 
event  the  grantee  fails  to  correct  a 
deficiency  noted  in  the  letter.  The  use 
of  such  a  letter  in  lieu  of  a  grant 
condition  has  the  advantage  that  it  may 
be  issued  at  any  time,  not  just  at  tiie 
beginning  of  the  next  grant  year. 
Accordingly,  this  proposed  rule  would 
deletes  570.304(d). 

The  proposed  rule  would  also  make 
other  changes  to  clarify  how  HUD  will 
consider  and  carry  out  its  review 
responsibilities.  Amendments  for  these 
purposes  would  thus  be  made  at 
§570.900031(3),  (5),  and  (6);  and 
§  570.902  (a).  A  new  §  570.907  would  be 
added  describing  the  statutory 
authorities  for  enforcing  compliance. 
Section  570.910  would  be  extensively 
revised  to  more  clearly  identify  the 
corrective  and  remedial  actions  HUD 
may  take  to  settle  issues  of 
noncompliance  on  a  voluntary  basis, 
and  to  more  clearly  indicate  HUD's 
objectives  in  selecting  particular  courses 
of  action  under  that  provision.  Section 
570.911  would  be  revised  by  deleting 
the  authority  to  reduce  an  entitlement 
grant  that  had  been  conditioned  and  by 
providing  more  specificity  concerning 
the  informal  hearing  process  referenced 
in  that  section. 

Finally.  §  570.913  would  be  amended 
in  several  parts  to  include  details 
concerning  the  informal  hearing  process 
and  to  describe  the  basis  upon  which 
HUD  would  determine  which  type  of 
hearing  a  grantee  would  be  entitled  to 
receive.  The  description  of  the  informal 
hearing  may  be  found  at  paragraph 
§  570.913(d)  of  the  proposed  rule. 

Other  Matters 

Executive  Order  12866 

This  proposed  rule  does  not 
constitute  a  "significant  regulatory 
action"  as  that  term  is  defined  in  section 
3(f)  of  Executive  Order  12866.  issued  by 
the  President  on  Octobor  4, 1993. 
Analysis  of  the  proposed  rule  iTidicetes 
that  it  does  not  (1)  Have  an  annual  i^foct 


on  the  economy  of  $100  million  or  more 
or  adversely  a^act  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof,  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Regulatory  Flexibility  Act  Analysis 

In  accordance  mth  the  Regulatory 
FlexibiUty  Act.  5  U.S.C  605(b).  the 
undersigned  hereby  certifies  that  this 
proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  economic  impact  of  this  proposed 
rule  should  be  minimal,  and  would 
affect  small  and  large  entities  equally. 

HUD's  Semiannual  Agenda 

This  proposed  rule  was  listed  as  item 
1576  in  the  Department's  Semiannual 
Agenda  of  Regulations  pubUshed  on 
October  25. 1993  (58  FR  56402.  56436), 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  and  was 
requested  by  and  submitted  to  the 
Committee  on  Banking,  Housing  and 
Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  undw  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

Environment 

Under  HUD  regulations  (24  CFR 
50.20(k))  this  proposed  rule  is  exempt 
from  the  requirements  of  the  National 
Environmental  Policy  Act  as  set  forth  in 
24  CFR  part  50.  The  proposed  rule 
relates  to  internal  administrative 
procedures  whose  content  does  not 
involve  development  decisions  nor 
effect  the  physical  condition  of  project 
areas  or  building  sites  but  only  relates 
to  the  performance  of  accounting, 
auditing  and  fiscal  functions. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
federaUsm-related  implications  and  for 
that  reason  the  proposed  rule  is  not 
subject  to  review  under  the  Order.  No 
programmatic  or  poUcy  changes  will 


restilt  frtnn  this  document's 
promulgation  which  would  affect 
existing  relationship  between  the 
federal  government  and  state  and  local 
governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  tlie  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs,  as  those  policies 
relate  to  family  concerns,  will  result 
from  promulgation  of  this  proposed 
rule. 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa. 
Commimity  development  block  grants, 
Grant  programs — education,  Grant 
programs — chousing  and  community 
development,  Guam.  Indians.  Lead 
poisoning.  Loan  programs — housing  and 
commimity  development.  Low  and 
moderula  income  housing,  New 
communities,  Northern  Mariana  Islands. 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities,  Student  aid.  Virgin  Islands. 

Accordingly,  the  Department 
proposes  to  amend  24  CFR  part  570  to 
read  as  follows; 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
part  570  would  continue  to  read  as 
follows: 

Authority:  42  U.S.C.  3535(d)  and  5300- 
5320. 

$570,304    [Amandad] 

2.  Section  570.304  would  be  amended 
by  removing  paragraph  (d). 

3.  Paragraphs  (b)(3).  (b)(5)  and  (b)(6) 
of  $  570.900  would  be  revised  to  read  as 
follows: 

§570.900    General. 


(b)  Performance  review  procedures. 


(3)  In  conducting  performance 
reviews.  HUD  will  primarily  rely  on 
information  obtained  from  die 
recipient's  performance  report,  reccMrds 
maintained,  findings  from  on-site 
monitoring,  grantee  and  subgrantee 
audits,  audits  and  surveys  conducted  by 
the  HUD  Inspector  General  and  the 
amoxmt  of  funds  remaining  in  the  line 
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of  credit.  HUD  may  also  consider 
relevant  information  pertaining  to  a 
recipient's  performance  gained  from 
otheir  sources,  including  litigation, 
citizen  comments  and  other  information 
provided  by  or  concerning  the  recipient. 
A  recipient's  failure  to  maintain  records 
in  the  prescribed  manner  may  result  in 
a  finding  that  the  recipient  has  failed  to 
meet  the  applicable  requirement  to 
which  the  record  pertains. 
•        •        •        •        » 

(5)  If  HUD  finds  that  a  recipient  has 
failed  to  comply  with  a  program 
requirement  or  has  failed  to  meet  a 
performance  criterion  in  §  570.902  or 

§  570.903,  the  recipient  will  be  given  an 
opportunity  to  provide  additional 
information  concerning  the  finding. 

(6)  If,  after  considering  any  additional 
information  submitted  by  a  recipient, 
HUD  determines  to  uphold  the  finding, 
HUD  may  advise  the  recipient  to 
undertake  appropriate  corrective  or 
remedial  actions  as  specified  in 

§  570.910.  HUD  will  consider  the 
recipient's  capacity  as  described  in 
§  570.905  prior  to  selecting  the 
corrective  or  remedial  actions. 
^        •        *        •        • 

4.  In  §  570.902,  introductory  text 
would  be  revised  and  paragraph  (a) 
would  be  revised  to  read  as  follows: 

§  570:902    Review  to  determine  if  CDBG 
funded  actlvltiea  ere  being  carried  out  In  a 
timely  manner. 

HUD  will  review  the  performance  of 
each  entitlement  and  HUD-administered 
small  cities  recipient  to  determine 
whether  each  recipient  is  carrying  out 
its  CDBG  assisted  activities  in  a  timely 
manner. 

(a)  Entitlement  recipients.  (1)  Before 
the  funding  of  the  next  annual  grant  and 
absent  contrary  evidence  satisfactory  to 
HUD,  the  Department  will  consider  an 
entitlement  recipient  to  be  failing  to 
carry  out  its  CDBG  activities  in  a  timely 
manner  if,  60  days  prior  to  the  end  of 
its  current  program  year,  the  amount  of 
entitlement  grant  funds  available  to  the 
recipient  under  grant  agreements  but 
undisbursed  by  the  U.S.  Treasury  is 
more  than  1.5  times  the  entitlement 
grant  amount  for  its  current  program 
year,  and  the  grantee  fails  to 
demonstrate  to  HUD's  satisfaction  that 
the  lack  of  timeliness  has  resulted  frt)m 
factors  beyond  the  grantee's  reasonable 
control. 

(2)  Notwithstanding  that  the  amount 
of  funds  in  the  line  of  credit  indicates 
that  the  recipient  is  carrying  out  its 
activities  in  a  timely  manner  pursuant 
to  paragraph  (a)(1)  of  this  section,  the 
Department  may  determine  that  the 
recipient  is  not  carrying  out  its  activities 
in  a  timely  manner  if  the  amount  of 


CDBG  program  income  the  recipient  has 
on  hand  60  days  prior  to  the  end  of  its 
current  program  year,  together  with  the 
amount  of  funds  in  its  CDBG  line  of 
credit,  exceeds  1.5  times  the  entitlement 
grant  amount  for  its  current  program 
year. 

(3)  In  determining  the  appropriate 
corrective  action  to  take  with  respect  to 
a  Departmental  determination  that  a 
recipient  is  not  carrying  out  its  activities 
in  a  timely  manner  pursuant  to 
paragraphs  (a)(1)  or  (2)  of  this  section, 
the  Department  will  consider  the 
likehhood  that  the  recipient  will  expend 
a  sufficient  amoimt  of  funds  over  the 
next  program  year  to  reduce  the  amount 
of  unexpended  funds  to  a  level  that  will 
fall  within  the  standard  described  in 
paragraph  (a)(1)  of  this  section  when 
HUD  next  measures  the  grantee's 
timeliness  performance.  For  these 
purposes,  HUD  will  take  into  account 
the  extent  to  which  funds  on  hand  have 
been  obligated  by  the  recipient  and  its 
subrecipients  for  specific  activities  at 
the  time  the  finding  is  made. 

5.  A  new  §  570.907  would  be  added 
to  read  as  foUowrs: 

§570.907    Authorities  for  enfordns 
compliance. 

Section  104(e)  of  the  Act  authorizes 
the  Secretary  to  make  appropriate 
adjustments  in  the  amount  of  annual 
grants  in  accordance  with  findings  made 
in  the  course  of  reviewing  the  grantee's 
performance.  Section  111  of  the  Act 
authorizes  the  Secretary,  whenever  he 
finds  that  a  grantee  has  failed  to  comply 
substantially  with  any  applicable 
provisions  of  the  program,  to  take  the 
following  actions  until  he  is  satisfied 
that  there  is  no  longer  any  such  failure 
to  comply:  Terminate  payments  to  the 
recipient  imder  the  program;  reduce 
payments  to  the  recipient  by  an  amount 
equal  to  the  amount  of  such  payments 
which  were  not  expended  in  accordance 
with  the  requirements;  or,  limit  the 
availabihty  of  payments  under  the 
program  to  activities  not  affected  by 
such  failure  to  comply. 

6.  Section  570.910  would  be  revised 
to  read  as  follows: 

§570.910    Corrective  and  remedial  actiona. 

(a)  General.  If  HUD  finds  that  a 
recipient  has  failed  to  comply  with  the 
program  requirements  or  £eiiled  to  meet 
performance  criteria  under  §  570.902  or 
§  570.903,  the  Secretary  will  take  one  or 
more  of  the  actions  described  in 
paragraph  (b)  of  this  section. 

(^f  Actions  authorized.  If  HUD  finds 
a  deficiency  in  a  recipient's 
performance,  it  may  take  one  or  more  of 
the  following  actions  in  addition  to 


actions  authorized  by  §§  570.911, 
570.912,  and  570.913. 

(1)  Where  HUD  determines  in  its  sole 
discretion  that  the  deficiency  was 
beyond  the  reasonable  control  of  the 
recipient,  no  corrective  action  need  be 
taken; 

(2)  Issue  a  letter  advising  the  recipient 
of  HUD's  finding  of  the  deficiency, 
advising  the  recipient  to  notify  HUD 
whether  there  are  any  ongoing  or 
planned  activities  that  are  or  will  be 
affected  by  the  deficiency,  and  putting 
the  recipient  on  notice  that  additional 
action  may  be  taken  if  the  deficiency  is 
not  corrected  in  the  time  frame  specified 
by  HUD  or  is  repeated.  Where  HUD  has 
determined  the  deficiency  is  affecting 
one  or  more  ongoing  activities,  i;  -nay 
advise  the  recipient  to  suspend 
disbursement  of  funds  for  the  affected 
activities  until  corrective  actions  have 
been  taken. 

(3)  Where  HUD  has  determined  the 
deficiency  is  likely  to  affect  future 
activities,  advise  the  recipient  to  take 
corrective  action  prior  to  undertaking 
any  activities  that  would  be  so  affected 
in  order  to  prevent  a  recurrence  of  the 
deficiency.  HUD  may  specify  the 
corrective  action  or  offer  the  recipient 
the  opportunity  to  identify  actions  it 
believes  will  correct  the  deficiency. 
HUD  may  also  advise  the  recipient  that 
the  deficiency  calls  into  question  a 
certification  necessary  to  receive  futiue 
funds,  in  which  case  HUD  will  identify 
any  specific  additional  assurances  it 
determines  to  be  necessary  to  make  the 
certification  satisfactory; 

(4)  Where  HUD  has  aetermined  that 
the  recipient  is  not  taking  appropriate 
action  to  suspend  disbursements  or 
prevent  the  deficiency  from  affecting 
ongoing  or  future  performance,  change 
the  method  of  payment  to  the  recipient 
for  some  or  all  of  the  activities  from  a 
line  of  credit  basis  to  a  reimbursement 
basis; 

(5)  Where  HUD  has  determined  it  is 
appropriate  to  mitigate  adverse  effects 
or  consequences,  advise  the  recipient  to 
reimburse  its  line  of  credit  for  any 
portion  of  the  amounts  improperly 
expended  and  reprogram  the  use  of  the 
funds  in  accordance  with  applicable 
requirements.  HUD  in  its  sole  discretion 
may  advise  that  some  or  all  of  the 
reimbursed  funds  be  reprogrammed  to 
be  used  to  redress  adverse  effects. 

(6)  Where  HUD  has  determined  that 
the  recipient  has  failed  to  carry  out  its 
activities  in  a  timely  manner,  advise  the 
recipient  to  review  its  planned  and 
ongoing  activities  together  with  its 
administrative  and  management  systems 
within  30  dajrs  or  such  time  limit 
specified  by  HUD  in  order  to  identify 
the  causes  for  delays,  to  change  the 
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systems  and  activities  as  necessary  to 
bring  its  expenditures  into  compliance, 
and  to  develop  a  detailed  schedule  with 
interim  milestones  for  use  in  tracking 
the  recipient's  management  of  its 
expenditures;  and 

(7)  In  the  case  of  claims  payable  to 
HUD  or  the  U.S.  Treasury,  institute 
collection  procedures  pursuant  to 
subpart  B  of  24  CFR  part  17. 

8.  Paragraphs  (a)  and  (c)  of  §  570.913 
would  be  revised  and  a  new  paragraph 
(d)  added  to  read  as  follows: 

S  570.91 3    Other  remedies  for 
noncompllence. 

(a)(1)  Whenever  the  Secretary  finds, 
after  reasonable  notice  and  opportunity 
for  hearing,  that  a  recipient  has  failed  to 
comply  with  the  requirements  of  this 
part  or  applicable  laws,  or  that  the 
recipient  has  failed  to  comply  with  its 
certifications,  the  Secretary,  until  he/she 
is  satis^ed  that  there  is  no  longer  such 
failure  to  comply,  shall: 

(i)  Limit  the  availability  of  funds  to 
the  recipient  under  the  Q)BG  program 
to  programs,  projects  or  activities  not 
affected  by  such  failure  to  comply. 
Provided,  however,  that  the  Secretary 
may  on  due  notice  suspend  payments  at 
any  time  after  the  issuance  of  a  notice 
of  opportunity  for  hearing  pursuant  to 
paragraph  (c)  of  this  section,  pending 
such  hearing  and  a  final  decision,  to  the 
extent  the  Secretary  determines  such 
action  necessary  to  preclude  the  further 
expenditure  of  funds  for  activities 
affected  by  such  failure  to  comply; 

(ii)  Reduce  payments  to  the  recipient 
under  the  CDBG  program  by  the  amount 
of  funds  that  were  not  expended  in 
accordance  with  the  requirements  of  the 
regulations  or  applicable  laws;  or, 

(iii)  Terminate  the  recipient's  CDBG 
grant.  Provided,  however,  for  HUD 
Administered  Small  Gties  Grants,  funds 
already  expended  on  eligible  approved 
activities  shall  not  be  recaptured  or 
deducted  from  future  grants  made  to  the 
recipient. 

(2)  The  grantee  will  be  entitled  to  a 
hearing  under  either  paragraph  (c)(3)  of 
this  section  or  paragraph  (d)  of  this 
section,  dependent  upon  whether  the 
noncompliance  involves  a  failure  by  the 
grantee  to  comply  substantially  with  the 
requirements  of  lihe  Act  and  these 
regulations.  For  these  purposes,  a 
grantee's  non-compliance  shall  be 
considered  to  be  substantial  when  it 
involves  an  amount  that  equals  or 
exceeds  either  of  the  following: 
$300,000:  or  one-fourth  of  the 
recipient's  most  recent  three  year 
average  annual  entitlement  grant.  In 
determining  whether  the  amount 
constitutes  a  substantial  amount  of 
funds  for  a  community  receiving  funds 


on  an  annual  basis  under  the  authority 
of  section  106(b)  of  the  Act,  the 
Department  shall  consider  the  total 
amount  of  funds  expended  on  activities 
for  which  any  noncomphance  has  been 
identified  over  a  period  of  not  less  than 
an  entire  program  year  (as  the  term 
program  year  is  used  at  $  570.302(b)(2), 
together  with  the  Department's  best 
estimate  of  the  amoimt  of  CDBG  funds 
the  availability  of  which  is  likely  to  be 
limited  during  the  period  one  year 
following  the  date  of  HUD's  notice  to 
the  grantee  under  paragraph  (c)(1)  of 
this  section  or  paragraph  (d)(1)  of  this 
section.  In  determining  whether  the 
amount  constitutes  one-fourth  of  the 
grant  for  a  community  receiving  funds 
under  section  106(b),  the  Department 
shall  use  the  average  grant  amount 
received  by  the  grantee  over  the  most 
recent  three  year  period.  A 
determination  by  HUD  that  a 
certification  submitted  by  a  community 
entitled  to  receive  funds  imder  section 
106(b)  is  not  satisfactory  shall  be 
considered  substantial  non-compliance 
by  HUD  and  the  grant  for  the  current 
year  shall  be  withheld  pending  receipt 
of  additional  assurances  from  the 
recipient. 

(3)  Nothing  herein  shall  preclude  the 
Secretary  from  requiring  that  a  section 
104(e)  informal  due  process  hearing 
precede  a  section  111  hearing. 

(c)  Proceedings  under  section  111  of 
the  Act.  When  the  Secretary  proposes  to. 
take  action  based  on  substantial 
noncompliance  pursuant  to  paragraph 
(a)  of  this  section,  the  following 
procedures  are  to  be  followed: 

(1)  Notice  of  opportunity  for  hearing. 
The  Secretary  shall  notify  the  unit  of 
general  local  government  receiving 
assistance  under  this  part  (the 
respondent)  in  writing  of  the  proposed 
action  and  of  the  opportimity  for  a 
hearing.  The  notice  shall: 

(i)  Specify,  in  a  manner  which  is 
adequate  to  allow  the  respondent  to 
prepare  its  response,  allegations  with 
respect  to  a  failure  to  comply  with  a 
provision  of  this  part; 

(ii)  State  that  the  hearing  procedures 
are  governed  by  §  570.913(c)(3)  unless 
the  respondent  waives  such  procedures 
by  electing  in  writing  to  proceed  instead 
by  informal  due  process  hearing 
pursuant  to  5  570.913(d); 

(iii)  State  mat  the  respondent  may 
submit  a  request  for  a  hearing,  in 
writing,  which  must  be  received  by 
HUD  within  10  days  from  the  recipient's 
receipt  of  the  notice; 

(ivj  Provide  the  name,  address  and 
telephone  number  of  the  person  to 
whom  anv  request  for  hearing  is  to  be 
addressed; 


(v)  Specify  the  action  which  the 
Secretary  proposes  to  take  and  that  the 
authority  tor  this  action  is  section  111 
of  the  Act; 

(vi)  State  that  if  the  respondent  fails 
to  request  a  hearing  within  the  time 
specified,  HUD  may  take  the  proposed 
action  specified  in  the  notice;  and 

(vii)  Be  sent  to  the  respondent  by 
certified  mail,  return  receipt  requested. 

(2)  Initiation  of  hearing.  The 
respondent  shall  be  allowed  at  least  10 
days  from  receipt  of  the  notice  within 
which  to  notify  HUD  of  its  request  for 
a  hearing.  If  no  request  is  received 
within  the  time  specified,  the  Secretary 
may  proceed  to  make  a  finding  on  the 
issue  of  compliance  with  this  part  and 
to  take  the  proposed  action. 

(3)  Hearing!h—(i)  Administrative  Law 
fudge.  Proceedings  conducted  under 
this  subparagraph  shall  be  presided  over 
by  an  Administrative  Law  Judge  (ALJ), 
appointed  as  provided  by  section  1 1  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  3105).  The  case  shall  be  referred 
to  the  ALJ  by  the  Secretary  at  the  time 

a  hearing  is  requested.  The  ALJ  shall 
promptly  notify  the  parties  of  the  time 
and  place  at  which  tne  hearing  will  be 
held.  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing  and  take  all  action 
necessary  to  avoid  delay  in  the 
disposition  of  proceedings  and  to 
maintain  order.  The  ALJ  shall  have  all 
powers  necessary  to  those  ends, 
including  but  not  Umited  to  the  power 
to: 

(A)  Administer  oaths  and 
affirmations; 

(B)  Issue  subpoenas  as  authorized  by 
law; 

(C)  Rule  upon  off'ers  of  proof  and 
receive  relevant  evidence; 

(D)  Rule  upon  discovery  requests; 
establish  discovery  schedules;  and, 
whenever  the  ends  of  justice  would  be 
served,  rule  upon  depositions  or 
interrogatories  to  be  taken,  and  issue 
protective  orders  where  appropriate.  In 
addition,  the  Judge  may  limit  Oie  scope, 
subject  matter,  method,  time,  or  place  of 
discovery. 

(E)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  parties  and  their 
counsel; 

(F)  Hold  conferences  for  the 
settlement  or  simphfication  of  the  issues 
by  consent  of  the  parties; 

(G)  Consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  adjudicate  proceedings; 
and 

(H)  Make  and  file  initial 
determinations. 

(4)  Ex  parte  communications.  An  ex 
parte  communication  is  any 
communication  with  an  ALJ,  direct  or 
indirect,  oral  or  written,  concerning  the 
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merits  or  procedures  of  any  pending 
proceeding  which  is  made  by  a  party  in 
the  absence  of  any  other  party.  Ex  parte 
commxmications  are  prohibited  except 
where  the  piirpose  and  content  of  the 
communication  have  been  disclosed  in 
advance  or  simultaneously  to  all  parties, 
or  the  communication  is  a  request  for 
information  concerning  the  status  of  the 
case.  Any  ALJ  who  receives  an  ex  parte 
commimication  which  the  ALJ  knows  or 
has  reason  to  believe  is  unauthorized 
shall  promptly  place  the 
communication,  or  its  substance,  in  all 
files  and  shall  furnish  copies  to  all 
parties.  Unauthorized  ex  parte 
communications  shall  not  be  taken  into 
consideration  in  deciding  any  matter  in 
issue. 

(5)  Prehearing  Conferences,  (i)  Prior  to 
any  hearing,  the  Judge  may,  upon  his  or 
her  own  initiative,  or  upon  the 
application  of  any  party,  arrange  a 
telephone  conference  and,  where 
appropriate,  record  such  telephone 
conference,  or  direct  the  parties  to 
apoear  for  a  conference  to  consider: 

CA)  Simplification  or  clarification  of 
the  issues  or  settlement  of  the  case  by 
consent; 

(B)  The  possibility  of  obtaining 
stipulations,  admissions,  agreements, 
and  rulings  on  admissibility  of 
documents,  understandings  on  matters 
already  of  record,  or  similar  agreements 
that  will  avoid  unnecessary  proof; 

(C)  Agreements  and  rulings  to 
facilitate  the  discovery  process; 

(D)  Limitation  of  the  number  of  expert 
witnesses  or  other  avoidance  of 
cumulative  evidence; 

(E)  The  procedure,  course,  and 
conduct  of  the  hearing; 

(F)  The  distribution  to  the  parties  and 
the  Judge  prior  to  the  hearing  of  written 
testimony  and  exhibits  in  order  to 
expedite  the  hearing; 

IG)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  proceeding. 

(ii)  Tne  Judge  in  his  or  her  discretion 
may  issue  an  order  showing  the  matters 
disposed  of  in  such  conference. 

(6)  The  hearing.  All  parties  shall  have 
the  right  to  be  represented  at  the  hearing 
by  counsel.  The  ALJ  shall  conduct  the 
proceedings  in  an  expeditious  manner 
while  allowing  the  parties  to  present  all 
oral  and  written  evidence  which  tends 
to  support  their  respective  positions,  but 
the  ALJ  shall  exclude  irrelevant, 
immaterial  or  unduly  repetitious 
evidence.  The  Department  has  the 
burden  of  proof  in  showing  by  a 
preponderance  of  the  evidence  that  the 
respondent  failed  to  comply 
substantially  with  a  provision  of  this 
part.  In  cases  where  HUD  has  requested 
that  the  respondent  produce  relevant 
evidence  within  its  control  and  the 


respondent  bils  to  produce  such 
evidence,  an  inference  arises  that  the 
evidence  is  unfavorable  to  the 
respondent.  Each  party  shall  be  allowed 
to  cross-examine  adverse  witnesses  and 
to  rebut  and  comment  upon  evidence 
presented  by  the  other  party.  Hearings 
shall  be  op>en  to  the  public.  So  far  as  the 
orderly  conduct  of  the  hearing  permits, 
interested  persons  other  than  the  parties 
may  appear  and  participate  in  the 
hearing. 

(7)  Discovery  generally— (i) 
Preliminary  position  on  issues  and 
procedures.  Within  a  reasonable  time 
after  the  complaint  is  filed,  the  Judge 
,  will  ordinarily  require  from  the  parties 
a  written  submission  stating  their 
preliminary  positions  on  legal  and 
factual  issues  and  procediires.  listing 
potential  witnesses  and  summarizing 
their  testimony,  and  listing  exhibits. 
This  docimient.  which  must  be  served 
on  all  other  parties,  will  normally 
obviate  the  need  for  further  discovery. 
Failure  to  provide  the  requested 
information  may  result  in  the  exclusion 
of  witnesses  and/or  exhibits  at  the 
hearing.  A  party  has  the  affirmative 
obUgation  to  supplement  the 
submission  as  new  information  becomes 
known  to  the  party. 

(ii)  Additional  discovery.  Upon 
written  motion  by  a  party,  the  Judge 
may  allow  additional  discovery  only 
upon  a  showing  of  relevance,  need,  and 
reasonable  scope  of  the  evidence.  The 
Judge  may  allow  additional  discovery 
by  one  or  more  of  the  following 
methods:  Deposition  upon  oral 
examination  or  written  questions, 
WTitten  interrogatories,  production  of 
documents  or  things  for  inspection  and 
other  purposes,  and  requests  for 
admissions. 

(iii)  Scope  of  additional  discovery.  As 
allowed  under  paragraph  (b)  of  this 
section,  parties  may  obtain  discovery  of 
any  matter,  not  privileged,  that  is 
relevant  to  the  allegations  of  the 
complaint,  to  the  proposed  relief,  or  to 
the  defenses  of  any  respondent.  The 
information  sought  need  not  be 
admissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
inadmissible  evidence. 

(iv)  Discovery  of  Agency  officials. 
Agency  ofBcials  shall  not  be  subject  to 
discovery  unless  the  respondent  upon      ' 
written  motion  can  show  that: 

(A)  The  official  has  personal 
knowledge  of  matters  relevant  to  the 
case; 

(B)  The  official's  testimony  is  likely  to 
lead  to  the  discovery  of  admissible 
evidence  or  is  pertinent  to  material 
issues  in  the  case;  and 


(C)  Such  evidence  is  not  available 
through  some  other  less  burdensome  or 
obtrusive  sources. 

(v)  Tiine  limits.  Motions  for 
depositions,  interrogatories,  admissions, 
or  production  of  dociunents  or  other 
items  may  not  be  filed  within  20  days 
of  hearing  except  on  order  of  the  Judge 
for  good  cause  shown.  Opposition  to  a 
discovery  motion  must  be  filed  within 
10  days  of  service  unless  otherwise 
provided  in  these  rules  or  by  the  Judge. 

(vi)  Opposition.  Opposition  to  any 
discovery  motion  or  portion  thereof 
must  state  with  particularity  the 
grounds  rehed  upon.  Failure  to  object  in 
a  timely  fashion  constitutes  waiver  of 
the  objection. 

(8)  Transcripts.  The  hearing  shall  be 
recorded  and  transcribed  only  by  a 
reporter  under  the  supervision  of  the 
ALJ.  The  original  transcript  shall  be  a 
part  of  the  record  and  shall  constitute 
the  sole  official  transcript.  Respondents 
and  the  pubUc,  at  their  own  expense, 
may  obtain  copies  of  the  transcript. 

(9)  The  ALJ's  decision.  At  the 
conclusion  of  the  hearing,  the  ALJ  shall 
give  the  parties  a  reasonable 
opportimity  to  submit  proposed 
findings  and  conclusions  and 
supporting  reasons  therefor.  Within  25 
days  after  the  conclusion  of  the  hearing, 
the  ALJ  shall  prepare  a  written  decision 
which  includes  a  statement  of  findings 
and  conclusions,  and  the  reasons  or 
basis  therefor,  on  all  the  material  issues 
of  fact,  law  or  discretion  presented  on 
the  record  and  the  appropriate  sanction 
or  denial  thereof.  The  decision  shall  be 
based  on  consideration  of  the  whole 
record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in 
accordance  with  the  reliable,  probative, 
and  substantial  evidence.  A  copy  of  the 
decision  shall  be  furnished  to  the 
parties  immediately  by  certified  mail, 
return  receipt  requested,  and  shall 
include  a  notice  that  any  requests  for 
review  by  the  Secretary  must  be  made 
in  writing  to  the  Secretary  within  30 
days  of  the  receipt  of  the  decision. 

flO)  The  record.  The  transcript  of 
testimony  and  exhibits,  together  with 
the  decision  of  the  ALJ  and  all  papers 
and  requests  filed  in  the  proceeding, 
constitutes  the  exclusive  record  for 
decision  and,  on  payment  of  its 
reasonable  cost,  shall  be  made  available 
to  the  parties.  After  reaching  his/her 
initial  decision,  the  ALJ  shall  certify  to 
the  complete  record  and  forward  the 
record  to  the  Secretary. 

(11)  Review  by  the  Secretary.  The 
decision  by  the  ALJ  shall  constitute  the 
final  decision  of  the  Secretary  unless, 
vrithin  30  days  after  the  receipt  of  the 
decision,  either  the  respondent  or  the 
Assistant  Secretary  for  Community 
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Planning  and  Development  files  an 
exception  and  request  for  review  by  the 
Secretary.  The  excepting  party  must 
transmit  simultaneously  to  the  Secretary 
and  the  other  party  the  request  for 
review  and  the  basis  of  the  party's 
exceptions  to  the  findings  of  the  ALJ. 
The  other  party  shall  be  allowed  30  days 
from  receipt  of  the  exception  to  provide 
the  Secretary  and  the  excepting  party 
with  a  written  reply.  The  Secretary  shall 
then  review  the  record  of  the  case, 
including  the  exceptions  and  the  reply. 
On  the  basis  of  such  review,  the 
Secretary  shall  issue  a  written 
determination,  including  a  statement  of 
the  reasons  or  basis  therefor,  affirming, 
modifying  or  revoking  the  decision  of 
the  ALJ.  The  Secretary's  decision  shall 
be  made  and  transmitted  to  the  parties 
within  80  days  after  the  decision  of  the 
ALJ  was  furnished  to  the  parties. 

(12)  Judicial  review.  The  respondent 
may  seek  judicial  review  of  the 
Secretary's  decision  pursuant  to  section 
111(c)  of  the  Act. 

(d)  Informal  due  process  hearings 
pursuant  to  section  104(e)  of  the  Act— 
(1)  Informal  due  process  hearing.  In 
cases  where  the  Secretary  proposes  to 
take  action  based  upon  noncompliance 
which  is  not  substantial,  or  where  the 
recipient  or  the  Secretary  elects  to  have 
a  hearing  under  these  provisions, 
proceedings  for  an  informal  due  process 
hearing  shall  be  conducted  as  described 
in  this  paragraph  (d)  and  shall  be 
presided  over  by  a  Hearing  Officer 
selected  by  the  Secretary. 

(2)  Notice  of  opportunity  for  hearing. 
The  Secretary  shall  notify  the  unit  of 
general  local  government  receiving 


assistance  under  this  part  (the 
respondent)  in  writing  of  the 
opportimity  for  an  Informal  due  process 
hearing.  The  notice  shall: 

(i)  Specify,  in  a  manner  which  is 
adequate  to  allow  the  respondent  to 
prepare  its  response,  allegations  with 
respect  to  a  failure  to  comply  with  a 
provision  of  this  part; 

(ii)  State  that  the  hearing  procedures 
are  governed  by  §  570.913(d); 

(iii)  State  that  respondent  may  request 
in  writing  a  hearing  and/or  state  its 
intent  to  submit  additional  information, 
which  written  response  must  be 
received  by  HUD  within  10  days  from 
the  respondent's  receipt  of  the  notice. 

(iv)  Provide  the  name,  address,  and 
telephone  number  of  the  person  to 
whom  any  request  for  a  hearing  is  to  be 
addressed. 

(v)  State  that  any  submissions  of 
additional  information  which 
demonstrates  why  HUD  should  not  take 
the  proposed  action  must  be  sent  to  the 
above  address,  in  duplicate,  within  21 
days  of  the  date  of  receipt  of  the  notice 
and,  where  necessary,  be  supported 
with  sworn  affidavits  from  appropriate 
parties. 

(vi)  Specify  the  action  which  the 
Secretary  proposes  to  take  and  that  the 
authority  for  this  action  is  section  104(e) 
of  the  Act; 

(vii)  State,  when  appropriate,  that  the 
Secretary  has  determined  that  a  section 
104(e)  informal  due  process  hearing  will 
precede  a  section  111  hearing. 

(viii)  State  that  if  the  respondent  fails 
to  request  a  hearing  or  make  a  written 
submission  to  HUD  within  the  time 
specified,  HUD  may  take  the  proposed 
action  specified  in  the  notice; 


(ix)  Be  sent  to  the  respondent  by 
certified  mail,  return  receipt  requested. 

(3)  Purpose  and  Procedures,  (i)  The 
Office  of  General  Counsel  shall 
promptfy  notify  the  parties  of  the  time 
and  place  at  which  the  informal  due 
process  hearing  Mrill  be  held. 

(ii)  The  purpose  of  the  hearing  will  be 
to  provide  the  respondent  an 
opportunity  to  demonstrate  why  HUD 
should  not  take  the  proposed  action. 

(iii)  Although  the  meeting  will  be 
informal  and  no  official  transcript  will 
be  made,  the  respondent  may  bring  an 
attorney  and  other  persons  who  have 
knowledge  of  the  fects  to  the  hearing. 
This  procedure  will  not  be  subject  to 
discovery  and  there  will  be  no 
opportimity  for  examination  of  HUD 
officials. 

(iv)  The  administrative  record  shall  be 
limited  to  the  activity  or  activities  or 
deficiencies  at  issue. 

(v)  After  a  review  of  the  evidence 
submitted  by  the  recipient  for  and 
during  the  hearing  and  the  record,  the 
Hearing  Officer  within  a  reasonable 
period  of  time  will  provide  the 
respondent  with  a  written  decision  and 
the  rationale  for  determination  stating 
the  reasons  for  his/her  determination. 
The  decision  will  be  a  non-reviewable, 
final  agency  decision. 

(Approved  by  the  0£E>ce  of  Management  and 
Budget  under  control  number  2506-0077) 

Dated:  October  4, 1993. 
Andrew  Cuomo, 

Assistant  Secretary  for  Coirununity  Planning 
and  Development 

(FR  Doc.  93-27656  Filed  11-10-93;  8:45  ami 
BIUJNQ  CODE  4310-»-P 


f 


Friday 

November  12,  1993 


■»       JSSS  ■■ 

g  g      —  « 

I I     J 


Part  III 


Department  of 
Education 


Office  of  Special  Education  and 
Rehabilitative  Services 


National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice 


60096 


Federal  Register  /  Vol.  58.  No.  217  /  Friday.  November  12,  1993  /  Notices 


DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Department  of  Education. 

ACTION:  Notice  of  a  final  funding  priority 
for  fiscal  years  1994-1995  for  a 
Rehabilitation  Engineering  Research 
Center  for  Accessibility  and  Universal 
Design  in  Housing. 

SUMMARY:  The  Secretary  announces  a 
final  funding  priority  for  a  new 
Rehabilitation  Engineering  Research 
Center  (RERC)  under  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1994-1995.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need 
consistent  with  NIDRR's  long-range 
planning  process.  This  priority  is 
intended  to  improve  rehabilitation 
services  and  independent  living 
outcomes  for  individuals  with 
disabilities. 

EFFECTIVE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
F0«  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
Switzer  Building.  Room  3424. 
Washington,  DC  20202-2601. 
Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5318. 
SUPPt^MENTARY  INFORMATKJN:  This 

notice  contains  a  final  priority  under  the 
RERC  program  for  research  on 
accessibility  and  universal  design  in 
housing  for  individuals  with 
disabilities. 

Authority  for  the  RERC  program  of 
NIDRR  is  contained  in  section  204(b)(3) 
of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education,  Indian  tribes,  and 
tribal  organizations,  to  conduct 
research,  demonstration,  and  training 
activities  regarding  rehabilitation 
technology  in  order  to  enhance 
opportunities  for  meeting  the  needs  of, 
and  addressing  the  barriers  confronted 
by.  individuals  with  disabilities  in  all 
aspects  of  their  lives.  RERCs  must  be 
operated  by  or  in  collaboration  with  an 
institution  of  higher  education  or  a 
nonprofit  organization. 


This  final  priority  supports  the 
National  Education  Coals.  National 
Education  Goal  5  calls  for  all  Ameri^ns 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Under  the  regulations  for  tnis  program 
(see  34  CFR  351.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  priority 
proposed  in  this  notice  is  consistent 
with  the  long-range  planning  process. 

On  July  30,  1993,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  f58  FR 
41010).  The  Department  of  Education 
received  19  letters  commenting  on  the 
proposed  priority.  A  number  of 
modifications  were  made  to  the  priority 
as  a  result  of  those  comments.  The 
comments,  and  the  Secretary's 
responses  to  them,  are  discussed  in  an 
appendix  to  this  notice. 

Note:  This  notice  of  final  priorrt^r  <io8s  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  FMleral  Regialtr. 

Description  or  the  Rehabilitation 
Engineering  Research  Center  Program 

RERCs  develop  and  disseminate 
innovative  methods  of  applying 
advanced  technokigy,  scientific 
achievement,  and  psychological  and 
sodal  knowledge  to  solve  rehabilitation 
problems  and  remove  environmental 
barriers;  study  new  or  emerging 
tachnologiea.  products,  or 
enviroiunents;  demonstrate  and 
disseminate  innovative  models  for  the 
delivery  of  cost-effective  rehabilitation 
technology  services;  and  conduct  other 
scientific  research  to  assist  in  meeting 
the  employment  and  independent  hving 
needs  of  individuals  with  severe 
disabilities.  RERCs  facilitate  service 
delivery  systems  change  through  the 
development  of  consumer-responsive 
models  for  the  delivery  of  rehabilitation 
technology  services. 

The  statute  requires  that  each 
applicant  for  a  grant,  including  an 
KERC,  demonstrate  how  its  proposed 
activities  address  the  needs  of 
individuals  from  minority  backgrounds 
who  have  disabilities.  NIDRR 
encourages  the  RERC  to  invohre 
individuals  with  disabilities  and 
minorities  as  recipients  in  reseanJi 
training,  as  well  as  in  clinical  training. 

Each  RERC  provides  training  in  the 
applications  of  new  technology  to 
service  providers  and  to  individuals 
with  disabilities  and  their  families. 


Any  Center  funded  under  this  priority 
must  coordinate  activities  and  share 
information  with  other  NIDRR-funded 
Centers  and  will  be  required  to  work 
closely  with  the  RERC  on  Technology 
Evaluation  and  T-ansfer  that  was 
established  by  NIDRR  at  the  State 
University  of  New  York  at  Buffalo  in 
fiscal  year  1993  in  response  to  a  priority 
announced  in  the  Federal  Register  on 
December  4.  1992  (57  FR  57482). 

General 

The  following  requirements  apply  to 
the  RERC  pursuant  to  this  absolute 
priority: 

The  RERC  must  have  the  capability  to 
design  and  test  prototype  devices  and 
assist  in  the  transfer  of  successful 
solutions  to  the  marketplace.  The  RERC 
must  evaluate  the  efficacy  and  safety  of 
its  new  products,  instrumentation,  or 
assistive  devices. 

The  RERC  must  conduct  coordinated 
programs  of  research  and  development 
that  will  contribute  to  the  desired 
outcomes  specified  in  the  priority. 
Applicants  have  considerable  latitude  in 
proposing  specific  research  approaches. 
However,  the  selection  criteria  in  the 
regulations  (34  CFR  353.31)  require 
applicants  to  justify  their  choice  of 
projects  in  terms  of  relevance  to  the 
priority  and  to  the  needs  of  individuals 
with  disabilities.  The  regulations  also 
require  applicants  to  present  a  scientific 
methodology  that  includes  reasonable 
hy{>otheses,  methods  of  data  collection 
and  analysis,  and  a  plan  to  evaluate  the 
extent  to  which  project  objectives  have 
been  achieved. 

The  RERC  must  provide  graduate- 
level  research  training  to  build  capacity 
for  engineering  research  in  the 
rehabilitation  field  and  to  provide 
training  in  the  applications  of  new 
technology  to  service  providers  and  to 
individuals  with  disabilities  and  their 
families. 

The  RERC  must  develop  all  training 
materials  in  formats  that  will  be 
accessible  to  individuals  with  various 
types  of  disabilities  and  communication 
modes,  and  widely  disseminate  findings 
and  products  to  individuals  with 
disabilities  and  their  families  and 
representatives,  service  providers, 
manufacturers  and  distributors,  and 
other  appropriate  target  populations. 

The  RERC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members  in  planning  and 
implementing  the  research, 
development,  and  training  programs.  In 
interpreting  and  disseminating  the 
research  findings,  and  In  evaluating  the 
Center. 
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Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Priority— Accessibility  and  Universal 
Design  in  Housing 

Background 

Approximately  9.5  million  persons 
experience  difficulty  in  performing 
basic  life  activities  such  as  walking,  self- 
care  (including  feeding,  bathing, 
dressing,  and  toileting),  and  community 
and  home  management  activities,  due  to 
physical  or  mental  health  problems 
(LaPlante.  "National  Medical 
Expenditure  Survey."  National  Center 
for  Health  Statistics.  1987).  In  1990. 
more  than  13.1  million  Americans,  or 
about  5.3  percent  of  the  population, 
used  assistive  technology  devices  to 
accommodate  physical  impairments.  In 
1990.  7.1  million  persons,  or  nearly  3 
percent  of  all  Americans,  lived  in  homes 
that  were  specially  adapted  to 
accommodate  impairments  (Adams  and 
Benson.  "National  Health  Interview 
Survey."  National  Center  for  Health 
Statistics.  1991).  Maintaining  an 
appropriate  home  environment  for  the 
lifetime  of  a  person  with  disabilities  is. 
in  many  cases,  a  major  undertaking, 
involving  accommodating  to  various 
combinations  of  physical,  sensory,  and 
mental  impairments. 

There  have  been  several  efforts  to 
develop  accessible  housing  models.  For 
example,  a  Universal  Home  Series,  was 
developed  as  a  joint  venture  between 
Excel  Homes.  Inc.  and  the  Center  for 
Accessible  Housing  at  North  Carolina 
State  University,  a  Rehabilitation 
Research  and  Training  Center  (RRTC) 
supported  by  NIDRR.  These  homes 
incorporate  Universal  Design  principles, 
resulting  in  a  living  space  tfiat  can  be 
readily  adapted  for  long-term  comfort, 
safety,  and  ease  of  use  (Mace. 
"Quarterly  Report."  Center  for 
Accessible  Housing,  North  Carolina 
State  University.  Raleigh.  NC.  October, 
1992).  The  Electronics  Industry 
Association  has  established  a  home 
automation  standard  known  as  the 
Consumer  Electronic  Bus  Standard 
(CEBus)  that  addresses  communication 
between  persons  with  disabilities  and 
their  home  environments. 

Contemporary  technology  is  already 
making  it  possible  for  persons  to 
communicate  interactively  with 
information  sources,  business 
establishments  and  work  centers, 
learning  environments,  health  support 
centers,  security  services,  and 
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entertainment  centers  from  their  own 
homes.  Other  forms  of  technology  are 
making  the  activities  of  daily  living, 
incliiding  personal  care,  food 
preparation,  and  waste  disposal,  more 
and  more  accessible  to  persons  with 
disabilities,  while  improvements  in 
security  systems,  furniture,  plumbing 
and  electrical  fixtures,  and  home 
hardware  design  are  also  increasing 
accessibility.  Much  of  this  new 
technology  is  designed  for  the  general 
population,  with  ancillary  benefits 
accruing  to  persons  with  disabilities, 
while  other  applications,  designed  to 
improve  accessibility  to  persons  with 
disabilities,  are  found  useful  by  all 
people.  The  application  of  new 
technology  in  these  ways  and  for  these 
purposes  may  be  termed  "universal 
design"  because  it  enhances  the  lives  of 
all  people  and  can  be  used  both  by 
individuals  with  disabilities  and  the 
able-bodied  persons  with  whom  they 
may  share  a  home. 

An  RERC  on  accessible  and  universal 
design  in  housing  will  have  two 
purposes.  Its  primary  purpose  will  be  to 
develop  a  variety  of  afTordable  housing 
options  and  innovative  approaches  to 
designing,  financing,  and  managing 
models  of  adaptive  housing.  The  second 
purpose  of  the  Center  will  be  to 
investigate  applications  of  universal 
design  in  the  home  environment.  Both 
of  these  purposes  will  require  a 
convergence  of  knowledge  from  the 
fields  of  architecture,  engineering 
(including  cost  engineering), 
construction,  computer  sciences. 
•  gerontology,  rehabilitation,  independent 
living,  ecology,  telecommunications, 
and  energy  conservation  in  order  to 
develop  appropriate  home 
environments  in  which  persons  with 
disabilities  can  live  independently  or 
with  families  and  other  household 
members. 

A  Center  to  be  funded  in  response  to 
this  priority  is  expected  to  maintain 
liaison  with  the  Architectural  and 
Transportation  Barriers  Compliance 
Board,  the  Department  of  Housing  and 
Urban  Development,  and  NIDRR- 
supported  research  projects  and  Centers 
in  such  areas  as  technology  transfer, 
independent  living,  aging,  families  and 
community  integration.  The  Center  is 
expected  to  address  the  needs  of  all 
persons  with  disabilities,  including 
elderly  persons. 

Priority 

An  RERC  on  accessibility  and 
universal  desim  in  housing  shall— 

•  Evaluate  the  adequacy  of  existing 
universal  design  for  persons  with 
disabilities  for  affordable  home 
management  appliances  and  systems. 


such  as  those  for  food  preparation, 
laundry,  home  maintenance,  waste 
disposal,  cleaning,  communications, 
entertainment,  security,  and 
information,  and.  based  on  that 
evaluation,  identify  needs  for 
modifications  and  additional  designs; 

•  Develop  and  disseminate 
information  about  validated,  low-cost 
universal  designs  for  persons  with 
disabilities  for  home  environments, 
including  the  home  management 
appliances  and  systems  to  be  used  in 
those  environments; 

•  Evaluate  the  potential  for  advances 
in  computer,  communications, 
integrated  electronics,  and  other 
automation  technologies  to  address 
issues  of  safety,  security,  and  personal 
independence  for  persons  with 
disabilities  in  their  own  homes; 

•  Identify  or  develop  and  evaluate 
low-cost,  access-oriented  designs  that 
are  likely  to  increase  the  capacity  of 
parents  with  disabilities  to  provide 
home-based  child  care; 

•  Analyze  the  effects  of  relevant  laws 
and  business  and  financial  policies  and 
practices  on  the  development  of  suitable 
living  environments  for  individuals 
with  disabilities  and  develop  strategies 
to  address  problems  in  these  areas; 

•  Develop,  acquire,  maintain,  and 
disseminate  both  graphic  and  text 
databases  on  standards,  design  criteria, 
plans,  building  products,  costs,  funding 
sources,  and  performance  evaluations  of 
accessible  housing,  and  serve  as  a 
national  information  resource; 

•  Design  training  materials  to 
increase  awareness  of  the  housing  needs 
of  persons  with  disabilities,  concepts  of 
accessibility  and  universal  design,  and 
techniques  to  increase  the  availability  of 
accessible  housing  and  related 
technology  advances; 

•  Conduct  training  for  a  range  of 
involved  populations,  including  persons 
with  disabilities  and  their  families, 
architects,  builders,  engineers, 
industrial  designers,  service  providers, 
educators,  designers,  manufacturers, 
housing  managers,  city  planners,  and 
other  appropriate  audiences;  and 

•  Disseminate  research  results,  and,  if 
appropriate,  be  prepared  to  disseminate 
technical  documentation  and  user 
instructions  to  manufacturers, 
providers,  distributors,  information 
centers  and  to  the  persons  with 
disabilities  and  their  families  for  whom 
the  devices  and  systems  are  intended, 
ensuring  that  materials  are  provided  in 

a  variety  of  accessible  formats  and 
media. 

Applicable  Program  Regulations:  34 
CFR  parts  350  and  353. 

Program  Authority:  29  U.S.C.  760-762. 
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(Catalog  of  F«d«nl  Domestir  Assistance 
Number  84.133E,  Rehabslitatiun  Bngineeriag 
Rescarth  Centers) 

hidith  E.  HciiiMiui, 

Assistant  Secretary  for  Special  Education  umd 
Hehabilitative  Services. 

Appendix — Analysis  of  Cominents  and 
Changes 

By  the  deadline  date,  the  Department 
received  19  coinments  in  respon<»  to 
the  proposed  priority.  Three  additional 
comments  were  received  after  the 
deadline  date  and  were  not  considered 
in  this  response.  Most  of  the 
commenters  were  generally  supportive 
of  the  proposed  priority,  but  ntany  n>ade 
suggestions  for  modiDcations.  This 
Appendix  contains  an  analysis  of  the 
comments  and  the  changas  in  the 
priority  since  the  publication  of  the 
notice  of  proposed  priority.  Technical 
and  other -minor  changes — and 
suggestions  the  Secretary  is  not  legally 
authorized  to  make  under  applicable 
statutory  authority — are  not  addressed. 

Comment:  One  commenter 
recommended  that  the  R£RC  operate 
within  a  regional  structure  in  order  to 
address  the  unique  needs  of  different 
regions  of  the  country. 

biscussion:  The  Secretary  does  not 
believe  it  appropriate  to  specify  the 
•perational  structure  of  the  RERC 
Applicants  may  organize  the  RERC 
regionally  but  are  not  required  to  do  so. 

Changes:  None. 

Comment:  Several  commenters 
recommended  reducing  the  emphasis  on 
home  automation  technology  in  the 
priority.  These  commenters  stated  that 
home  automation  technology  can  be 
very  expensive  and  that  any 
contribution  that  the  RERC  could  make 
in  this  area  would  be  insignificant 
compared  to  the  research  and 
development  that  is  being  undertaken  in 
the  private  sector.  These  commenters 
stated  that  more  persons  with 
disabilities  would  benefit  if  the  RERC 
focused  to  a  greater  extent  on 
developing  low-cost,  universally 
designed  housing  features  and  strategies 
to  increase  the  accessibility  of  current 
and  future  housing  stock.  These 
commenters  stated  that  one  of  the 
primary  housing  needs  of  persons  with 
disabilities  is  the  need  to  upgrade 
existing  housing  so  thot  it  is  accessible, 
because  few  persons  with  disabilities 
can  afford  to  purchase  new  housing. 
One  of  these  commenters  suggested 
consolidating  the  second,  fourth,  fifth, 
and  sixth  activities  of  the  priority  into 
one  activity  in  order  to  reduce  the 
emphasis  on  home  automation 
technology. 

Discussion:  The  Secretary  agrees  that 
the  emphasis  on  home  autoRiatioii  sod 


high  technology  should  be  reduced  in 
the  priority.  The  Secretary  also  agrees 
that  the  issue  of  improving  accessibility 
among  existing  housing  and 
investigating  low-cost  universal  designs 
for  the  home  environment  are  of 
paramount  importance  to  persons  with 
disabilities  and  their  families. 

Changes:  The  emphasis  on  home 
automation  in  the  proposed  priority  has 
been  reduced  in  the  background 
statement  as  well  as  in  the  Hst  of 
activities.  The  second  activity  of  the 
proposed  priority  regarding  the 
development  of  integrated  architectural 
and  electronic  designs  has  been 
eliminated  and  the  fifth  activity  of  the 
proposed  priority  has  been  revised  to 
include  integrated  electronics.  The 
fourth  and  fifth  activities  of  the 
proposed  priority  have  been  revised  and 
combined,  and  the  reference  to 
"robotics  techrrologies"  In  the  fifth 
activity  has  been  eliminated. 

Comment:  One  commenter  suggested 
that  the  name  of  the  KERC  should  be 
"Center  for  Universal  Design  in 
Housing"  or  "Center  for  Accessible 

HoUSTTJg." 

Discussion:  The  Secretary  believes 
that  the  name  of  the  RERC  should  reflect 
the  fir»al  priority's  increased  emphasis 
on  accessible  housing  and  universal 
design. 

Changes:  The  name  of  the  RERC  has 
been  changed  to  the  "Center  for 
Accessibility  and  Universal  Design  in 
Housing." 

Comment:  One  eomnenter  suggested 
placing  greater  eiiiphasis  "oo 
developing  strategies  to  address 
problems  with  relevant  laws  and 
policies"  rather  then  analyzing  the 
"effects  of  relevant  laws  and  business 
and  financial  policies  and  practices  on 
the  development  of  suitable  Kving 
environments  *  *  '."as  required  by 
the  proposed  priority. 

Discusskm:  Because  of  recent 
developments  in  the  field  of  disability 
policy,  such  as  those  resulting  from  the 
enactment  of  the  Americans  with 
Disabilities  Act,  the  Secretary  believes 
that  there  is  still  substantial  work  to  be 
done  in  analyzing  the  effects  of  relevant 
laws  and  business  and  financial  policies 
and  practices.  Applicants  mav  choose  to 
emphasize  one  issue  over  another  in  an 
RERC  activity,  but  the  Secretary 
declines  to  do  so. 

Changes:  None. 

Comment:  A  number  of  commenters 
suggested  that  the  priority  be  revised  to 
clarify  that  the  RERC  should  address  the 
needs  of  persons  with  disabilities  who 
are  elderly  as  well  as  persons  with 
developmental  disabilities. 

Discussion:  The  Secretary  agrees  that 
the  needs  of  persons  with  oisabiKties 


who  are  elderly  as  well  as  those  with 
developmental  disabilities  should  be 
addressed  by  the  RERC.  Unless 
otherwise  specified,  all  RERCs  are 
expected  to  address  the  needs  of  all 
persons  with  disabilities.  The  Secretary 
agrees  that  clarification  should  be 
provided  in  the  priority  to  ensure  that 
the  RERC  addresses  problems  of  persons 
with  disabilities  who  are  elderly  as  well 
as  persons  with  developmental 
disabilities. 

Changes:  A  statement  has  been  added 
to  the  background  statement  which 
clarifies  that  the  RERC  is  e}4)ected  to 
address  the  needs  of  all  persons  with 
disabilities,  including  elderly  persons 
with  disabilities.  In  addition, 
"gerontologists"  have  been  added  to 
that  section  of  the  background  stateatent 
that  addresses  the  convergence  of 
knowledge  that  will  be  required  in  order 
for  the  RERC  to  operate  successfully. 

Comment:  One  commenter  indicated 
that  the  priority  placed  too  much 
emphasis  on  home-based  work  and 
home  learning.  The  conunenter 
indicated  that  home-based  woik  and 
botne  learning  were  inconsistent  with 
the  "mainstreaming  goals"  of  the  Office 
of  Special  Educatioa  and  Rehabilitative 
Services  as  well  as  the  Americaiis  with 
Disabilities  Act. 

Discussion:  The  Secretary  believes 
that  the  references  to  hooie-basad  work 
and  home  learning  which  appeared  ia 
the  "Background"  to  the  priority  are  no 
longer  needed  as  a  resuh  of  the  reduced 
emphasis  on  home  automatloa  (see 
above). 

Changies:  The  references  to  home- 
based  work  and  home  learning  have 
been  eliminated. 

Comment:  One  commenter  suggested 
that  the  required  activities  of  the 
priority  be  rank  ordered. 

Discussion:  All  activities  must  be 
adequately  addressed  by  a  successful 
applicant.  It  is  up  to  the  applicant  to 
propose  the  allocation  of  time  and 
resources  to  each  activity,  and  these 
factors  are  evaluated  according  to  the 
evaluation  criteria  for  the  RERC 
program. 

changes:  None. 

Comment:  One  conrunenter  suggested 
that  the  RERC  develop  a  taxonomy  and 
definitions  to  support  a  language  of 
universal  design.  This  commenter  also 
suggested  that  the  RERC  document  the 
feasibility  and  impact  of  universal 
design. 

Discussion:  The  Secretary  believes 
that  developing  a  taxonomy  and 
definitions  to  support  a  language  of 
universal  design,  and  documenting  the 
fieasibility  and  impact  of  universal 
design  are  cortsiderable  tmdertakings 
that  are  beyond  the  scope  of  the 
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resources  that  will  be  made  available  to 
thisRERC. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  th«  priority  be  revised  to 
specifically  mention  Hxed  elements  of 
the  home  such  as  plumbing  fixtures, 
windows,  and  doors. 

Discussion:  The  Secretary  believes 
that  the  selection  of  elements  of  the 
home  environment  should  be  left  to  the 
discretion  of  the  applicant. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  RERC  investigate  the  interfaces 
between  highly  specialized  assistive 
technology  and  general  consumer 
systems  so  that  people  with  the  most 
serious  disabilities  will  not  be  cut  off 
from  access  to  the  new  technologies. 

Discussion:  In  light  of  the  reduced 
emphasis  in  the  priority  on  home 
automation,  the  Secretary  believes  that 
investigating  the  interfaces  between 
highly  specialized  assistive  technology 
and  general  consumer  systems  is  a 
considerable  undertaking  that  is  beyond 
the  scope  of  the  resources  that  will  be 
made  available  to  this  RERC. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  RERC  investigate  strategies  for 
improving  accessibility,  safety,  and 
security  for  persons  with  disabilities 
through  home  modification  services. 

Discussion:  The  issues  of 
accessibility,  safety,  and  security  were 
addressed  in  the  proposed  priority  and 
have  been  retained  in  the  final  priority. 
The  Secretary  does  not  believe  that 
further  requirements  are  necessary. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  emphasize  the 
development  of  mechanisms  to  deliver 
information  to  the  hands  of  people  at 
the  community  level  at  a  low  cost  with 
a  high  degree  of  accessibility. 

Discussidn:  RERCs  have  broad 
dissemination  requirements.  The  final 
priority  of  the  RERC  addresses  the 
dissemination  of  research  results  and 
requires  the  RERC  to  "disseminate 
research  results  *  *  *  to  the  persons 
with  disabilities  and  their  families  for 
whom  the  devices  and  systems  are 
intended,  ensuring  that  materials  are 
provided  in  a  variety  of  accessible 
formats  and  media."  The  Secretary  does 
not  believe  that  any  further 
requirements  are  necessary. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  RERC  investigate  the 
effectiveness  of  existing  design 
standards  such  as  the  Fair  Housing 
Accessibility  Guidelines  issued  by  the 
Department  of  Housing  and  Urban 
Development. 


Discussion:  The  Secretary  agrees  that 
research  on  existing  design  standards  is 
important.  The  Secretary  believes, 
however,  that  this  research  will  be 
undertaken  by  the  RERC  in  response  to 
the  requirement  to  "Analyze  the  effects 
of  relevant  laws  and  business  and 
financial  policies  and  practices  on  the 
development  of  suitable  living 
environments  for  individuals  with 
disabilities  ••*.••  The  Secretary  does 
not  believe  that  any  further 
requirements  are  necessary. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  RERC  undertake  cost  analyses 
of  accessible  housing  features  and 
universal  housing  designs. 

Discussion:  The  Secretary  believes 
that  all  research  on  accessible  housing 
and  universal  design  must  take  into 
account  affordability  and  emphasize 
low-cost  design.  References  to  low-cost 
solutions  and  affordability  appear 
throughout  the  priority.  The  Secretary 
does  not  believe  that  any  further 
requirements  are  necessary. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  be  revised  to 
specifically  mention  "industrial 
designers"  among  the  list  of  populations 
receiving  training  from  the  RERC. 

Discussion:  The  Secretary  agrees  that 
industrial  designers  are  an  appropriate 
training  audience  for  the  RERC. 

Changes:  The  priority  has  been 
changed  to  include  industrial  designers 
as  one  of  the  training  target  audiences. 

Comment:  One  commenter  suggested 
that  the  priority  be  revised  to  emphasize 
the  integration  of  expertise  across 
disciplines. 

Discussion:  The  Secretary  agrees  that 
tne  RERC  will  have  to  draw  from 
various  disciplines  in  order  to 
successfully  undertake  its  research  and 
training  activities.  The  Secretary  does 
not  believe  that  any  further 
requirements  are  necessary  in  order  to 
ensure  that  this  integration  of  expertise 
occurs  within  the  RERC. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  be  revised  to  require  the 
RERC  to  provide  training  on  the 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  (ADAAG)  to 
persons  who  serve  as  advisors  to  public 
accommodations. 

Discussion:  The  Secretary  agrees  that 
this  training  is  needed.  However,  the 
Secretary  does  not  believe  that  this 
training  is  within  the  scope  of  the  RERC. 

Changes:  None. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.133E] 

Office  of  Special  Education  and 
RehatMlitative  Services 

National  Institute  on  Disability  and 
Rehabilitation  Research  Notice  Inviting 
Applications  for  a  New  Award  Under 
the  Rehabilitation  Engineering 
Research  Centers  (RERC)  for  Fiscal 
Year  (FY)  1994 

Purpose  of  Program:  Rehabilitation 
Engineering  Research  Centers  develop 
and  disseminate  innovative  methods  of 
applying  advanced  technology, 
scientific  achievement,  and 
psychological  and  social  knowledge  to 
solve  rehabilitation  problems  and 
remove  environmental  barriers;  study 
new  or  emerging  technologies,  products, 
or  environments;  demonstrate  and 
disseminate  innovative  models  for  the 
delivery  of  cost-effective  rehabilitation 
technology  services;  and  conduct  other 
scientific  research  to  assist  in  meeting 
the  employment  and  independent  living 
needs  of  individuals  with  severe 
disabilities.  RERCs  facilitate  service 
delivery  system  changes  through  the 
development  of  consumer-responsive 
models  for  the  delivery  of  rehabilitation 
technology  services.  The  final  priority 
for  this  award  is  published  in  this  issue 
of  the  Federal  Register.  Potential 
applicants  should  consult  the  statement 
of  the  final  priority  published  in  this 
issue  to  ascertain  the  substantive 
requirements  for  their  applications. 

This  notice  supports  the  National 
Education  Goals.  National  Education 
Goal  5  calls  for  all  Americans  to  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

Eligible  Applicants:  Public  or  private 
entities,  including  Indian  tribes  and 
tribal  organizations,  are  eligible  to 
receive  awards  under  this  program 
provided  they  ensure  that  the  Center  is 
operated  in  collaboration  with  an 
institution  of  higher  education  or  a 
nonprofit  organization. 

Deadline  for  Transmittal  of 
Applications:  March  4, 1994. 

Applications  Available:  November  19. 
1993. 

Available  Funds:  $500,000. 

Estimated  Number  of  Awards:  1. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  number  of  grants,  unless  the 
amount  is  otherwise  specified  by  statute  or 
regulation. 

Project  Period:  Up  to  60  months. 
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Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EE)GAR). 
34  CFR  Farts  74.  75,  77,  78.  80,  81,  82, 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  Parts  350  and  353; 
and  (c)  the  notice  of  Tinal  priority 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


FOfl  FURTHER  INFORMATION  CONTACT: 
Dianne  Villines,  U.S.  Department  of 
Education,  room  3417  Switzer  Building, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-2704. 
Telephone:  (202)  205-9141.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 


Program  Authority:  29  U.S.C.  760-762. 
)uditii  E.  Heuinann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

|FR  Doc.  93-27739  Filed  11-10-93.  845  ami 

BILUNG  CODE  4000-01-P 


Reader  Aids 


Federal  Register 

Vol.  58.  No.  217 

Friday,  November  12,  19Q3 


INFORMATION  AND  ASSISTANCE 


rvowvi  iwyisivr 

Index.  Tinding  aids  &  general  informatioa  202-523-S227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-4237 
Oociunent  drafting  information                                .         523-3187 

Machine  readable  documents  523-3447 

Cod*  of  FMtoral  Regulation* 

Index,  flnding  aids  &  general  information  523-6227 

Printing  schedules  523-3419 

Lawt 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

Additional  information  523-5230 

Presidential  Documanta 

Executive  orders  and  proclamations  523-5230 

Ihiblic  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  Unltad  Stataa  Governmant  Manual 

Geneial  information  523-6230 

Othar  Sarvicas 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3167 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Hectronic  Bulletin  Board  service  for  Public     202-275-1536, 

Law  numbers,  and  Federal  Register  finding  aids.         or  27S-O920 


FgPERAL  REGISTER  PAGES  AND  DATES,  NOVEMBER 

58255-58482 1 

58483-58640 2 

58641-58734 3 

58735-58934 4 

58935-59158 5 

59159-59342 8 

59343-59638 9 

59639-59930 10 

59931-60100 12 


CFW  l>ARTS  AFFECTED  DURING  NOVEMBER 

At  tha  and  of  each  month,  the  Offica  of  ttw  Fadaray  RagMar 
publiahas  saparataty  a  List  of  CFR  Sacllona  Affaclad  (LSA),  wtiich 
lists  parts  and  sections  affected  by  docuntenlB  published  sinca  tha 
revision  data  of  each  title. 


1CFR 

303 

3  CFR 


58935 


6619 58255 

6352  (See  USTR 
notice  of 

November  3) 58713 

6620 58157 

6621 59637 

ExecuMvs  Oidara: 
12170  (Contnued  by 

notice  of 

November  1) 58639 

12569  (Amended  by 

EO  12877) 59159 

12677  (Revoked  by 

EO  12876) 58735 

12853  (See  DOT 

notica  of 

November  1) 58480 

12872  (See  DOT 

notice  of 

Noverriber  1) 5B480 

12878 58735 

12877 59159 

12878 59343 

12879 59929 

Administrative  Orttors: 
Noticas: 

November  1,  1993 58639 

Presidentiai  Detern4nettons: 
94-3  of  October  29. 

1993 58637 

94-3  Of  October  29 

(See  USTR  notice  of 

November  1) 58379 

5  CFR 

302 

317 

335 

352 

359 

511 

532 

534 

550 

610 


Rules: 


837. 


.58257 
.58257 
.5834$ 
.58257 
.58257 
.59345 
.59639 
.58257 
.58257 
.58257 

.59685 


7CFH 

271 58444 

273 58442,  58444.  58455 

273 58442,  58444.  58455 

319 59348 

354 59354 

457 58262 


905 

58831 

944 

58833 

1421 

58738 

1434 

58738 

1767 

58622 

1786 
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1901 

56641 

1943 

„ 58647 

1944 

56641 

1955 

58647 

Propoaod  Rulaa: 
13 

.  .         58299 

272 

5845S 
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319 

..58458.58463 
59953 

8CFR 
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56935 

240 

58935 

299 

58835 

Prapoaad  Rulaa: 
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59953 

204 

59200 

214 

58882 

274a 

5B987 

9  CFR 

94 

58751 

58802 

317 

58818 

iifl 

.  ...        58834 

381 

58818 

Proposed  Rulea; 
54 

59955 

KAMKA 

79 

58855 

91 

saaeo 

92 5ai04,  58414.  58963 

317 58922 

381 

S8822 

10  CFR 

PropoMd  RuIms 

73 

40 

..56804,59965 
58657 

52 

„ 58664 

430 

11  CFR 

Ch.  1 

..58417,  58418 
58640 
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loa. 

59641 

59641 

1  1  «#«■■■••••••••••••••••• 
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59641 

..58642 

It*. 

59641 

&W  1  ••••••••••••••••••••• 

12  CFR 

4. 

59642 

CQfiOA 

618 

59161 

711 
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943.... 
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.58938 


34 
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323 — „ 

545 

663 

554..„ 

•35.™ .'Z.'.*.".'!68305.  58988 

1402 5921 0 


58688 

>•■••  •  diKMMI 

59668 

59688 

59688 

.59668 


13CFR 

121 


.58660 


14CFR 

25 58263.  59646 

39 — 59161. 

59936.  59937.  59938.  59040. 

59941,59942,50944 

71 58277.  59366.  59357. 

73 59359,  59945 

»1....~ - -...59360 

•7 58277.  58279 

1221 58944 

^rapOMd  HuIm: 

OvI 58512 

25 — 59689 

39 58305.  58307.  58310. 

58667, 58669, 58807, 58808. 

58992, 59223, 59418, 59965, 
59967,58968,58970 

71 58311.  58312.  59422 

121 58512 

127 58512 

135 58512 

145 58512 

15CFR 

19 58946 

799 59163 

904 58484 

KCFR 

305 59166,  59167,  59168 

^rayoMd  RuIm: 

307 58810 

17CFR 

1 58651 ,  58729 

21 1 58361 

249 ;.. 58651 


18CFR 

341 

342 „., 

M3."ZZ. 

344 

345.. 
347.. 
360.. 
361.. 
375.. 


..58753 
.58753 
..58753 
.58753 
.58753 
.58753 
.58753 
.58753 
.58753 


Ch.  I 58814.  59423 

2 - 59423 

284 58817.  58972 

341 5881 7 

352 58817 


ItCFR 

24 


20CFn 

Picpuiwl  WmI— ; 

655 


.58804 


21CFR 

101 59363.  59657 

510 59168.  58946 

520 58651 

522 58946 

526 58486 

529 58168 

556 58486 

558 „ 58652 

573 59169 


Ch.  1 59695,  59697 

182 59687 

184 59697 

201 _ 59622 

310 „ 59622 

314 „ 59622 

330 59626 

1308 58819 


24CFR 

280 

905 

970 


135. 
570.. 
905.. 

QAC 


..58280 
..58784 
.58784 

.59423 
.60068 

..58513 
.58513 


2SCFR 

11 


.58729 


226 59142 

26CFR 

1 58787,  59657 

PropoMdRulM: 

1 

31 


.59696 
.58820 


26CFR 


PropoMdRulM: 

65 


.59947 
.58994 


29CFR 

1 

5 


507. 


.58954 
.58954 

.58994 


.59298 


30CFR 

950 58487 

PrapoMdRulM: 

253 58517 

701 58518,  58424 

784 58518,  59424 

817 58518.59424 

870 59334 

886 „ 58334 

887 59334 

888 59334 

904 58313 

915 58997 

If  I  f  ■•••••• ••»•••••••••. .58997 

935 58824 

946 58827 

31CH« 

128 58484 


357.. 
601.. 


.59972 
.59973 


32Cn) 

199... 58955.  59365 

311 » 59658 

33CFR 

2 59364 

3 59364 

100 59170.  59948 

162 59364 

165 58497. 

59171,  59948.  59951 
PrapoMd  Ruiw: 

110 59425 

117 58518.  59426 

165 59974.59975 


34CFR 

643 


.50144 


36CFR 

215 58904 

217 58904 


37CFR 

301. „ 

307 

311 


.59658 
.58282 
.59658 


38CFR 

3 

36 


59365 
.59658 


39CFR 

PrapoMdRulM: 
3001 


.58519 


40CFR 

9 58382 

51 58498,  59366 

55 59172 

85 58382 

86 58382 

180 59662 

185 59663 

266 .: 59598 

271 59367.  59370,  59598 

282 58624 

300.. 59369 

761 59372 

763 58964 

799 59667 

FropoMdNulM: 

Ch.l 58315 

52 59427.59698 

81 58999 

82 59630 

180 59699,  59700 

261 58521 

268 59976 


41CFR 

301 


.58501 


42CFR 

405 

406 

409 

410 

411 

412 

413 


.58502 
.58502 
.58502 

.58502 
.58502 
.58502 
.58502 


418.. 
489.. 


.58502 
.58502 

.58828 


124 

43CFR 

^uMc  Land  Ortfar. 

3160 58505 

3180 58630 

6997... 58593 

7001 59096 

7004 58902 

7007 , 58968 

7008 56969 


426 59427 

44CFR 

64 58653,  58655,  58969 

46CFR 

502 58970 

59428 


160. 


47CFR 

2 59174 

15 „ 59174 

22 59174 

43 58788 

73 58506,  58507,  58790. 

59374. 59375 

80 58790 

90 58729.59298 

99 ^ 59174 


15 59977 

73 58533.  58671.  58672. 

58833. 58834.  59431 

90 59977 

97 „ 59701 

46CFR 

Ch.  7 58596 

836 58730 

852 58730 

501 58283 

752 58596 

1805 59188 

1807 58791 

1834 58791 

1839 „ 59188 

1852 58791.  59188 

9903 „ 58791 

904 59682 

925 59682 

952 59682 

970 59682 

PrapoMd  RuIm: 

13 59616 

14 59618 

IS „ „.......59618 

52 59618 

209 58315.  58316 

217 58317 

235 58673 

242 58317 

252 58316 

9904 58999 

49CFR 

390 59194 

391  „ 59194 

571 59189 
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665 

PropoMdRulM: 

172 

174 _ 

175 _ _.., 

176 

177 _. 

192 

571 

575... 


50CFR 

16 

204 

215 

216 


,.58732 

.59224 
.59224 
.59224 
.59224 
.59224 
.59431 
.59224 
.59224 


58976 

59375 

58297 

>••.•.»••  •••....»«•.. 562^5 

625 1 59196 

630 58507 

642 58509 

652 1 59197 

661 59197 

672 1 59375 


675 58297,  58802.  59375 

676 59375 

PrapoMd  Wul— ; 

14 59978 

17 58534,  59979 

215 58680 

216..... 58680,  59007 

222 58680 

227 58318.59230 

285...... 59008 

630 59008 

641 59230 

651 59232 

652 58681 

672 59980 

675 59960 

678 59008 

UST  OF  PUBUC  LAWS 

This  Is  •  continuing  list  of 
public  biHs  from  the  current 


session  of  CongrMs  which 
havs  t>ecom«  Federal  laws.  It 
may  be  used  In  confunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  In  the  Federal 
Regieter  but  may  be  orderSd 
In  ln(Svidual  pamphlet  fonm 
(referred  to  as  "slip  laws") 
from  the  Superlntandent  of 
Documents,  U.S.  Govenvnent 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  927/P.L  103-134 

To  designate  the  Pittsburgh 
Aviary  in  Pittsburgh. 
Pennsylvania  as  the  National 
Aviary  In  Pittaburgh.  (Nov.  8, 
1993:  107  StaL  1374;  1  page) 


H.R.  2824/Pi.  103-135 

To  modHy  the  proiect  for  flood 
control,  Jan)es  River  Basin, 
Richmond,  Virginia.  (Nov.  8, 
1993;  107  StaL  1375;  1  page) 

H.J.  Rea.  206/P.L  103-136 

Designating  the  week 
beginning  October  31,  1993, 
as  "National  Health 
Information  Management 
Weeir.  (Nov.  8,  1993;  107 
Stat.  1376;  1  page) 

S.J.  Rea.  11S/P.L.  103-137 

Designating  November  22, 
1993.  as  "Nation^  MMttary 
Families  Recognition  Day". 
(Nov.  8,  1993;  107  StaL  1377; 
2  pages) 

Last  List  Norember  9,  1993 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  'List  of 
CFR  Sections  Affected  (LSA)'  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  N um ber  1)69-000-00029- 1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thm  50) $25.00 

Stock  Number  069-000-00032-1 


4.  ^  J 


m:<im 


Superintendent  of  Documents  Publications  Order  Form 
•6962*  '"^"Si^'j 

Please  lype  or  Print  (Form  is  aligned  for  typewriter  use.)  Tto  fia  your  orden  and  iaquirics-att)  512-2250 

Prices  include  regular  domestic  posta^  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty 


Stock  Number 


021-602-00001-9 


Title 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Total  for  Publications 


Ibtal 
Price 


FREE 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Hease  Choose  Method  of  Payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I!    I    I    I    I    l-FI 
I I  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 

(       .         ) 

(Daytime  phone  including  area  code) 

Mail  order  to: 

New  Orders,  Saperinteiidcnt  of  Doeatneata 

rtX  Ba  371W4,  Plttsbai^gh,  Ri  1S2S»-7I54 


n 


1 1 1 1 1 1 


I 


(Credit  card  expiration  date)        Thank  you  for  your  order! 


(Signature) 


Revisal 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  die  User  of  ttie  Federal  Register— 
G>de  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


1 1  Superintendent  of  Documents  Publications  Order  Form 

Order  processing  code: 

*6173 

I I  YES,  please  send  me  the  following: 


Charge  your  order. 
It's  Easyi 


n 

.^M^^1 

^^T 

Mas:e'Ca-G    . 

^^4 

To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register -What  It  it  and  How  To  Use  H,  at  $700  per  copy.  Stodc  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

1 1  Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-n 


(Street  addness) 


VISA  or  MasterCard  Account 

u 

(City.  State,  ZIP  Code) 


(Credit  card  expiration  date)  Thank  yoU  for 

your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(l«ev  I  wt 


(Purchase  Order  No.) 

YES    NO 
May  we  nuike  your  name/address  available  to  other  mailers?  Lj    LJ 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  R\  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  KUnual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  In  vvherp  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  a\s^  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933.. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


Tbe  lining  §ut^s 


t"^*  M»>-w  '  !  ,wt.  'ai'JWJ  .JJLimat- 


ddef  Processing  Cede 

*6395 


Superintendent  of  Documents  PubKcations  Order  Form 


Charge  your  order. 
It's  easy! 


To  fax  your  orders  (202)  512-2250 
.copies  of  the  The  L'nited  Slates  Government  Manual,  1993/94  S/N  069-(MK)-()0(IS3-3 


I I  YES,  please  send  me 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  U  $ .  Pr.ce  includes  regular  domestic  postage  and  handling  and  H  subject  to  change 


(tV>inpan>  or  ptrsonal  numc) 


(Plca.se  type  or  prini) 


(Additional  address/attention  Dnc) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account 


□  VISA  □  MasterCard  Account 


-D 


(Strtxt  dddn  vs) 


I  I  I  I  I  I  I  I  I 


I   I   I   I   I   M 


(Ciiy,  Slate, /ip  code) 


(Credit  card  expiration  date)  ^^""^  •^''""^*"' 

your  order! 


(Daytime  phone  incliuling  area  code) 


(Purchase  order  no.) 


(Authorising  signature)  |Re»  ft-sa) 

Mail  to:    Superintendent  of  Documents 

P.O.  Bo.x  371954,  Pittsburgh,  PA  15250-7954 


J/H 


m 


:i2-2250 

f)0()53-3 

change. 


nenls 

D-D 


Jin 

you  for 
r  order! 


|Re»ft'93) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appltcability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 

[Doctot  No.  93-123-1] 

Commuted  Traveitime  Periods 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  (PPQ)  by 
adding  commuted  traveitime  allowances 
for  travel  between  various  locations  in 
Colorado  and  New  Mexico.  Commuted 
traveitime  allowances  are  the  periods  of 
time  required  for  PPQ  employees  to 
travel  from  their  dispatch  points  and 
return  there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty.  The  Government  charges 
a  fee  for  certain  overtime  services 
provided  by  PPQ  employees  and,  under 
certain  circumstances,  the  fee  may 
include  the  cost  of  commuted 
traveitime.  This  action  is  necessary  to 
inform  the  public  of  commuted 
traveitime  between  these  locations. 
EFFECTIVE  DATE:  November  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  R.  Eggert,  Assistant  to  the  Deputy 
Administrator,  Resource  Management 
Support,  PPQ.  APHIS.  USDA.  room  458. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  435-7764. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR,  chapter  HI, 
and  9  CFR,  chapter  I,  subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals  and 
animal  byproducts,  or  other 


commodities  intended  for  importation 
into,  or  exportation  from,  the  United 
States.  When  these  services  must  be 
provided  by  an  employee  of  PPQ  on  a 
Sunday  or  holiday,  or  at  any  other  time 
outside  the  PPQ  employee's  regular 
duty  hours,  the  Government  charges  a 
fee  for  the  services  in  accordance  with 
7  CFR  part  354.  Under  circumstances 
described  in  §  354.1(a)(2).  this  fee  may 
include  the  cost  of  commuted 
traveitime.  Section  354.2  contains 
administrative  instructions  prescribing 
commuted  traveitime  allowances,  which 
reflect,  as  nearly  as  practicable,  the 
periods  of  time  required  for  PPQ 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
v/here  they  perform  Sunday,  holiday,  or 
other  overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  adding  commuted 
traveitime  allowances  for  travel  between 
various  locations  in  Colorado  and  New 
Mexico.  The  amendments  are  set  forth 
in  the  rule  portion  of  this  docxmient. 
This  action  is  necessary  to  inform  the 
public  of  the  commuted  traveitime 
between  the  dispatch  and  service 
locations. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  rule:  (1)  Will  have  an  effect  on 
the  economy  of  less  than  $100  million; 
(2)  will  not  adversely  aff^ect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities;  (3)  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  vtrill 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (5)  vrill  not  raise 
novel  legal  or  poUcy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

The  niunber  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
nimiber  of  requests  for  these  services  in 
the  United  States. 


Under  these  circimistances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  signiRcant  economic  impact  on 
a  substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveitime  allowances 
appropriate  for  employees  p)erforming 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  \yith  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  nthe 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  uinder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 
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List  of  Subiects  in  7  CFR  Part  354 

Exports.  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly.  7  CFR  part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2260.  21  U.S.C  136 
and  136a;  49  U.S.Q  1741;  7  CFR  2.17.  2.51, 
and  371.2(c). 

2.  Section  354.2  is  amended  by 
adding  in  the  table,  in  alphabetical 
order,  the  information  as  shown  below: 

§354.2    Admlnlstnitiv*  instructions 
prsscribtng  commuted  travettlm«. 


Commuted  Traveltime  Allowances 

(In  txxjrs] 


Served  from  Metropoli- 


Location  covered 


tan  area 


Wittw)  Outside 


Add: 


Colorado: 


Stapleton  Inter-         Ft.  Collins 
natiortal  Airport. 


New  Mexico: 

•  •  •  . 

Santa  Teresa  El  Paso.  TX 

Santa  Teresa  Ijs  Cnx:es  . 


V/fe 


Done  in  Washington.  DC,  this  8th  day  of 
November.  1993. 
Patricia  Jensen. 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

IFR  Doc.  93-28003  Filed  11-12-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  1046 
RIN  1992-AA16 


Security  Skills  Training  and 
Qualifications  Standards  for  Protective 
Force  Personnel;  Correction 

agency:  Office  of  Security  Affairs. 
Department  of  Energy. 


ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  which  was 
published  on  August  31. 1993.  10  CFR 
part  1046  was  originally  published  on 
March  3. 1986,  to  be  effective  on  April 
2. 1986  to  established  medical  and 
physical  fitness  requirement  for     * 
Department  of  Energy  protective  force 
personnel.  The  August  31. 1993 
publication  is  a  revision  to  add  new 
requirements  regarding  access 
authorization  and  security  skills.  The 
revision  was  not  intended  to  modify  the 
requirements  placed  upon  members  of 
the  protective  force  by  the  original  rule. 
In  the  reprinting  of  the  revision  the 
implementation  date  for  physical  fitness 
standards  was  erroneously  published  as 
September  30, 1994.  The  actual 
implementation  date  for  those 
requirements,  which  were  not  changed 
by  this  revision,  was  April  2, 1987. 
EFFECTIVE  DATE:  The  final  rule  was 
effective  on  September  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Desmond,  Chief,  Physical 
Security  Branch,  U.S.  Department  of 
Energy,  Office  of  Security  Affairs,  SA- 
121,  Washington,  DC  20585,  (301)  903- 
4244. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  1046.11  (b)(1)  was  originally 
published  on  March  3,  1986  and 
included  the  following  notation:  "(insert 
date  12  months  from  effective  date  of 
regulation)".  This  notation  resulted  in 
the  date  of  April  2, 1987  (which  was  one 
year  from  the  effective  date)  being 
inserted  into  the  sentence.  When  the 
current  revision  was  reprinted,  this 
section  was  not  affected  and  therefore 
was  erroneously  reprinted  with  the 
original  notation  from  1986.  i.e.  "(insert 
date  12  months  from  effective  date  of 
regulation)".  Upon  publication  of  the 
revision  on  August  31,  1993,  the  date  of 
September  30. 1994  was  inserted  due  to 
the  notation. 

Correction  of  Publication 

Need  for  correction 

As  published  part  1046.11(b)(1) 
contains  an  error  which  indicates  an 
implementation  date  of  one  year  from 
the  effective  date  of  the  revision.  The 
proper  implementation  date  for  this 
section  was  one  year  from  the  initial 
effective  date  of  April  2. 1986.  This 
change  will  reflect  longstanding 
requirements  and  will  not  result  in  a 
field  impact. 

The  publication  on  August  31. 1993  of 
the  final  regulations,  which  were  the 


subject  of  FR  Doc.  93-20985  is  corrected 
as  follows: 

§1046.11    [Corrected] 

On  page  45792  in  the  second  column 
in  §  1046.11.  paragraph  (b)(1).  the  words 
"have  until  September  30.  1994  to"  are 
removed  and  the  word  "shall"  is  added 
in  their  place. 

Issued  in  Washington.  DC.  this  4th  day  of 
November  1993. 

Roliert  ).  Walsh. 

Deputy  Director.  Office  of  Security  Affairs. 
IFR  Doc.  93-27998  Filed  11-12-93;  8:45  am| 
BtUJNO  COOC  M90-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

Capital  Maintenance 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule;  technical 
amendments. 


SUMMARY:  The  FDIC  is  amending  its 
regulations  governing  capital 
maintenance  to  correct  typographical 
omissions  and  to  redesignate  the 
appendixes  to  subpart  A  of  the  part  as 
appendixes  to  the  part. 
EFFECTIVE  DATE:  November  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jenetha  M.  Hickson,  Alternate  Liaison 
Officer.  (202)  898-3807. 
SUPPLEMENTARY  INFORMATION:  This 
document  amends  part  325:  (1)  By 
revising  a  footnote  to  include  text  that 
was  inadvertently  omitted  from  the  final 
rule  on  leverage  capital  that  was 
published  in  the  March  11, 1991  issue 
of  the  Federal  Register  (56  FR  10154); 
and  (2)  by  redesignating  appendix  A 
and  appendix  B  to  subpart  A  as 
appendixes  to  the  part. 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
Banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 

In  accordance  with  the  foregoing,  part 
325  of  chapter  III  of  title  12  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 
1816, 1818(a),  1818(b),  1818(c).  1818(t),, 
1819(Tenth).  1828(c).  1828(d).  1828(i). 
1828(n).  1828(o),  1831o,  3907.  3909;  Pub.  L. 
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lOi-233.  105  Stat.  1761.  1789.  1790  (12 
U.S.C.  1831n  note);  Pub.  L.  1^2-242.  105 
Stat,  2236.  2386  (12  U.S.C  1828  note). 


e;  Part  325  is  amended  by 
redesignating  appendix  A  to  subpart  A 
of  part  325  as  appendix  A  to  part  325 
and  appendix  B  to  subpart  A  of  part  325 
as  appendix  B  to  part  325.  and  by 
revising  the  heading  for  newly 
designated  appendix  A  to  read  as 
follows: 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 

3i  In  newly  designated  appendix  B  to 
part  325.  the  heading  is  revised  and  the 
first  sentence  of  the  first  paragraph  of 
section  IV. A.  is  amended  by  adding  the 
wqnd  "such"  after  the  words  "value  of, 
and  footnote  2  in  the  last  sentence  of  the 
third  paragraph  of  section  IV. A.  is 
revised  to  read  as  follows: 

Appendix  B  to  Part  325 — Statement  of 
Policy  on  Capital  Adequacy 


IV. 


•'This  specific  approval  must  be  received 
in  accordance  with  §  325.5(b).  In  evaluating 
whether  other  types  of  intangibles  should  be 
recognized  for  regulatory  capital  purposes, 
the  FDIC  will  accord  special  attention  to  the 
general  characteristics  of  the  intangibles, 
including:  (1)  The  separability  of  the 
intangible  asset  and  the  ability  to  sell  it 
separate  and  apart  from  the  bank  or  the  bulk 
of  the  bank's  assets,  (2)  the  certainty  that  a 
reatlily  identiHable  stream  of  cash  flows 
associated  with  the  intangible  asset  can  hold 
its  value  notwithstanding  the  future 
proBpects  of  the  bank,  and  (3)  the  existence 
of  a  market  of  sufficient  depth  to  provide 
liquidity  for  the  intangible  asset.  However, 
pursuant  to  section  18(n)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1828(n)). 
Specific  approval  cannot  be  given  for  an 
unidentifiable  intangible  asset,  such  as 
goodwill,  if  acquired  after  April  12, 1989. 


§325.2    [Amended] 

4.  In  §  325.2,  paragraphs  (q),  (s).  (u). 
and  (w)  are  amended  by  revising  the 
reference  "(appendix  A  to  subpart  A  of 
part  325)"  to  read  "(app>endix  A  to  part 
325)". 

Dated;  November  3, 1993. 
Federal  Deposit  Insurance  Corptoration. 
Hoyie  L.  Robinson, 
Executive  Secretary. 
|FR  Doc.  93-27445  Filed  11-12-93;  8:45  ami 

BILLMQ  COOC  0714-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
[Reg.  No.  16) 
RIN  0960-AD4a 

Time  Limits  for  Disposition  of 
Resources  in  the  Supplemental 
Security  Income  Program 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  If  an  individual  filing  for 
supplemental  security  income  (SSI) 
benefits  has  excess  resources,  payment 
of  SSI  benefits  is  permitted  on  the 
condition  that  the  individual  dispose  of 
the  excess  resources  within  a  time 
period  specified  by  the  Secretary.  The 
prior  regulations  were  not  clear, 
however,  as  to  when  the  time  period  for 
disposal  of  the  property  begins.  We  are 
issuing  these  rules  to  change  the         > 
regulations  to  clarify  that  the  time 
period  for  disposal  of  property  begins 
on  the  date  we  accept  the  individual's 
signed  written  agreement  to  dispose  of 
the  property. 

EFFECTIVE  DATE:  These  rules  are  effective 
November  15.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer.  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security  Blvd., 
Baltimore,  MD  21235,  (410)  965-1762. 
SUPPLEMENTARY  INFORMATION:  We 
published  proposed  rules  in  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  July  1, 1992  (57  FR 
29244).  We  received  one  letter  from  an 
organization  in  which  several  issues 
were  raised.  After  carefully  considering 
the  organization's  comments,  we  are 
adopting  the  rule  as  proposed.  We 
explain  later  in  this  preamble  our 
reasons  for  not  adopting  the 
commenter's  suggested  changes. 

Section  1613(b)  of  the  Social  Security 
Act  (the  Act)  requires  the  Secretary  to 
prescribe  the  period  of  time  and  the 
manner  in  which  resources  must  be 
disposed  of  to  be  excluded  in 
determining  SSI  eligibility.  The  Act 
permits  payment  of  SSI  benefits  during 
this  period  on  the  condition  that  the 
individual  dispose  of  the  resources.  Any 
benefits  so  paid  are  considered 
overpayments  which  must  be  paid  back. 
They  are  recouped  from  the  net 
proceeds  of  the  disposition. 

Regulations  at  §  416.1240(a)  provide 
that  when  an  individual  has  excess 
nonliquid  resources,  such  individual 


"shall  not  be  eligible  for  payment  except 
under  the  conditions  provided  in  ibis 
section."  One  of  those  conditions,  set 
out  at  §416.1240(a)(2)(i),  is  that  the 
individual  must  agree  in  writing  to 
dispose  of  the  excess  nonliquid 
resources  within  the  time  period 
specified  in  §416.1242  in  order  to 
receive  "conditional  benefits."  Under 
§  416.1242(a).  the  individual  must  agree 
in  writing  to  dispose  of  nonliquid 
resources  which  would  otherwise  result 
in  SSI  ineligibility  within  9  months  for 
real  property  and  3  months  for  personal 
property.  The  time  limit  for  disposing  of 
personal  property  may  be  extended  3 
months  for  "good  cause." 

Further,  §  416.1242(a)  provided  that 
the  disposition  period  would  begin  on 
the  date  the  written  agreement  was 
signed  by  the  individual  and  submitted 
to  the  Social  Security  Administration 
(SSA).  In  the  case  of  an  individual  who 
is  disabled,  the  regulations  provided 
that  the  disposition  period  would  begin 
"with  the  date  the  individual  is 
determined  to  be  disabled."  In 
§  416.1002,  we  define  the  term 
"disability"  to  mean  disability  or 
blindness  as  defined  in  sections  1614(a) 
(2)  and  (3)  of  the  Act.  Therefore,  in  an 
SSI  claim  based  on  blindness  the 
disposition  period  in  the  regulations 
began  with  the  date  we  determined  the 
individual  to  be  blind. 

The  regulations  at  §  416.1242(a)  were 
ambiguous  as  to  the  beginning  of  the 
resources  disposal  time  limit.  As 
written,  the  regulations  did  not  preclude 
the  commencement  of  a  conditional 
benefits  period  prior  to  the  month  in 
which  we  determined  that  all 
nonresource  requirements  were  met,  nor 
did  the  regulations  define  the  point  at 
which  we  determine  an  individual  to  be 
disabled  or  blind. 

The  regulations  at  §  416.1242(a)  could 
have  been  interpreted  to  mean  that  an 
individual  may  sign  a  conditional 
benefits  agreement,  and  thus  trigger  the 
disposition  period,  before  we 
determined  whether  all  SSI  eligibility 
requirements  were  met.  other  than 
resource  requirements.  Such  an 
interpretation  could  create  a  situation 
where  the  individual  might  sell  his  or 
her  property  in  anticipation  of  receipt  of 
SSI  benefits  and  later  be  determined  not 
to  be  eligible  for  SSI  for  reasons  other 
than  resources,  and,  therefore,  ineligible 
for  any  SSI  benefits,  including 
conditional  benefits. 

In  addition,  in  an  SSI  disability  or 
blindness  case,  the  regulations  also 
could  have  been  interpreted  to  mean 
that  the  time  limit  for  disposition  of 
property  began  on  the  actual  date  we 
determined  the  individual  to  be 
disabled  or  blind.  This  interpretation 
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would  place  an  illogical  burden  on  the 
individual  by  requiring  hinrj  or  her  to 
begin  efforts  to  sell  property  before  the 
individual  received  notice  of  the 
disability/blindness  determination  and 
before  we  determined  that  the 
individual  meets  all  other  factors  of 
eligibility,  for  example,  the  income 
requirements. 

To  address  these  ambiguities,  we  have 
revised  §  416.1242(a)  to  indicate  that  the 
time  period  for  disposal  of  property 
begins  on  the  date  we  accept  the 
individual's  signed  written  agreement.  If 
we  receive  a  signed  agreement  on  or 
after  the  date  we  have  determined  that 
the  individual  meets  the  eligibility 
requirements  described  in  §416.202, 
with  the  exception  of  the  resource 
requirements,  our  acceptance  of  the 
written  agreement  will  occur  on  the  date 
the  individual  receives  our  written 
notice  that  the  agreement  is  in  effect. 
The  rule  further  states  that  if  we  receive 
a  signed  agreement  prior  to  the  date  we 
determine  that  all  nonresource 
requirements  are  met,  our  acceptance  of 
the  written  agreement  will  not  occur 
until  the  date  the  individual  receives 
our  written  notice  that  all  nonresource 
requirements  are  met  and  the  agreement 
is  in  effect.  When  the  written  notice  is 
mailed  to  the  individual,  we  assume 
that  the  notice  was  received  5  days  after 
the  date  shown  on  the  notice  unless  the 
individual  shows  us  that  he  or  she  did 
not  receive  it  within  the  5-day  period. 

Public  Comments 

Comment:  The  commenter  suggested 
extending  the  time  period  for  disposal 
of  personal  property  to  6  months  and 
real  property  to  12-18  months  to  allow 
more  time  for  an  individual  to  make 
decisions  about  the  disposal  of  his  or 
her  property. 

Response:  We  did  not  adopt  these 
recommended  changes.  Regulations  at 
§416.1242(b)  provide  that  the  3-month 
time  period  for  disposition  of  personal 
property  will  be  extended  an  additional 
3  months  if  it  is  found  that  the 
individual  has  "good  cause"  for  failing 
to  dispose  of  the  property  within  the 
original  time  period.  A  finding  of  "good 
cause"  for  failing  to  dispose  of  a 
resource  will  be  made  pursuant  to 
§  416.1242(c)  if,  despite  reasonable  and 
diligent  efforts,  an  individual  is 
prevented  by  circumstances  beyond  his 
control  from  disposing  of  a  resource.  As 
explained  in  SSI  operating  procedures, 
good  cause  for  extending  the  3-month 
period  may  be  found  if,  for  example,  the 
individual  has  made  good  faith  efforts  to 
sell  the  personal  property  but  has 
received  no  offer  to  buy  it.  Therefore, 
under  current  regulations  at  §  416.1242 
(b)  and  (c),  an  individual  who  continues 


to  make  reasonable,  but  unsuccessful, 
attempts  to  sell  excess  personal  property 
can  receive  conditional  SSI  benefits  for 
up  to  6  months. 

Further,  regulations  at  §  416.1245(b) 
provide  that  excess  real  property  will 
not  be  included  in  an  individual's 
countable  resources  for  so  long  as  the 
individual's  reasonable  efforts  to  sell  it 
have  been  unsuccessful.  The  basis  for 
determining  whether  the  individual's 
efforts  to  sell  are  reasonable,  as  well  as 
unsuccessful,  is  the  9-month 
conditional  benefits  period  described  in 
§416.1242. 

After  receiving  9  months  of 
conditional  benefits,  an  individual  who 
continues  to  make  reasonable,  but 
unsuccessful,  attempts  to  sell  excess 
real  property  can,  under  current 
regulations,  continue  to  receive  SSI 
benefits  for  so  long  as  reasonable  efforts 
to  sell  continue.  In  such  a  case,  only  the 
9  months  of  conditional  benefits  in  the 
original  disposal  period  are  subject  to 
recovery  upon  the  disposition  of  the 
property.  If  the  9-month  conditional 
benefits  period  were  extended  to  12-18 
months,  more  benefits  would  become 
subject  to  recovery  upon  disposition  of 
the  property.  Therefore,  the  policy 
change  suggested  by  the  commenter 
could  disadvantage  some  individuals 
who  receive  SSI  benefits  while 
attempting  to  dispose  of  excess  real 
property. 

Comment:  The  commenter  also 
suggested  that  written  information  be 
made  available  to  individuals  to  help 
them  understand  the  conditional 
benefits  provision  and  that  SSA 
personnel  ensure  that  the  conditional 
benefits  provision  is  adequately 
explained  to  all  individuals. 

Besponse:  We  did  not  adopt  this 
suggested  change  because  we  believe  we 
already  provide  individuals  adequate 
explanation  of  our  conditional  benefits 
policies  and  procedures  in  several  ways. 
We  include  an  explanation  of 
conditional  benefits  in  our  general 
information  pamphlets  explaining  the 
SSI  program  which  are  widely  available 
in  English  and  Spanish.  Further,  to 
ensure  that  people  understand  the  SSI 
conditional  benefits  provision,  SSA  has 
created  a  fact  sheet  entitled  "SSI 
Spotlight  on  Getting  SSI  While  You  Try 
to  Sell  Excess  Resources."  The  fact 
sheet,  which  is  available  from  all  SSA 
field  offices  in  English  and  Spanish,  is 
written  in  easy-to-understand  language 
and  provides  more  information  on 
conditional  benefits  than  is  contained  in 
SSA's  general  information  pamphlets. 

SSA  has  additional  procedures 
already  in  place  which  are  designed  to 
ensure  that  the  conditional  benefits 
provision  is  explained  to  individuals 


when  appropriate.  Current  operating 
procedures  require  SSA  personnel  to 
explain  the  conditional  benefits 
provision  to  all  individuals  who  could 
benefit  from  its  application  in  their 
cases.  This  includes  individuals  who 
inquire  about  SSI  eligibility  but  have 
not  yet  filed  an  application,  claimants 
whose  SSI  eligibility  is  likely  to  be 
denied  because  of  excess  nonliquid 
resources,  and  SSI  recipients  whose 
benefits  are  about  to  be  suspended  or 
terminated  for  the  same  reason.  If  an  SSI 
claimant  or  recipient  declines  to  qualify 
for  the  payment  of  conditional  benefits, 
SSA  personnel  must  document  the 
claims  file  of  his  or  her  declination. 

Comment:  The  commenter  suggested, 
for  individuals  requiring  other 
languages  and/or  means  of 
communication,  SSA  staff  must  have 
documentation  that  the  explanation  of 
the  time  limits  for  the  disposal  of 
resources  has  been  adequately 
communicated.  The  commenter  also 
stated  "adequate  communication"  for 
some  individuals  may  mean  contacting 
case  managers  and/or  guardians,  or  the 
use  of  sign  language  interpreters. 

Response:  We  did  not  adopt  these 
suggested  changes.  SSA  personnel  are 
required  to  explain  the  conditional 
benefits  provision  to  all  individuals 
who  could  benefit  from  its  application 
in  their  cases.  We  attempt  to  staff  our 
field  offices  and  teleservice  centers  with 
personnel  having  the  language  skills 
appropriate  for  their  service  areas.  Our 
offices  also  assist  individuals  in 
obtaining  interpreter  services,  when 
needed,  to  ensure  the  individuals 
understand  their  rights  and 
responsibilities  under  the  SSI  program. 

With  regard  to  adequately 
communicating  requirements  to 
children  or  individuals  with  a  reduced 
capacity  to  understand  our  policy,  a 
proper  applicant  for  a  child  claimant 
would  be  a  parent  or  adult  responsible 
for  the  child's  care  (including  the 
manager  or  principal  officer  of  an 
institution).  An  individual  with  reduced 
mental  capacity  may  appoint  an 
authorized  representative  to  assist  in 
pursuing  his  or  her  claim.  If  we 
determine  that  the  individual  is 
incapable  of  managing  funds,  we  may 
appoint  a  representative  payee  for  the 
claimant.  In  addition  to  providing  an 
oral  explanation  of  the  conditional 
benefits  requirements,  we  send  notices 
of  eligibility  or  changes  in  benefit 
amount  to  competent  adult  applicants 
or  recipients  and  to  legal  guardians, 
authorized  representatives  and 
representative  payees,  as  appropriate.  If 
an  individual  is  denied  because  of 
excess  resources,  the  written  denial 
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notice  contains  an  explanation  of 
conditional  benefits. 

For  the  reasons  discussed  above,  we 
are  not  making  the  commenter's 
suggested  changes  to  the  proposed  rules. 
These  rules,  as  proposed,  are  adopted. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
these  are  not  major  rules  under 
Executive  Order  12291  since  the  costs 
are  expected  to  be  less  than  $100 
million,  and  the  threshold  criteria  for 
major  rules  are  not  otherwise  met. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Beduction  Act  of  1 980 

These  regulations  contain  a  reporting 
requirement  in  §416.1242.  The  Social 
Security  Administration  would 
normally  request  clearance  of  this 
requirement  (under  the  Paperwork 
Reduction  Act)  by  the  Office  of 
Management  and  Budget  (OME). 
However,  we  are  not  doing  so  in  this 
situation  because  we  have  already 
obtained  0MB  clearance  to  collect  this 
information  using  Form  SSA-8060, 
Agreement  to  Sell  Property,  under  0MB 
control  number  0960-0127. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  Substantial  number  of  small  entities 
because  they  affect  eligibility  for  SSI 
benefits  of  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

(Catal<)g  of  Federal  Domestic  Assistance 
Program  No.  93.807.  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  progralns, 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI). 

Dateld:  July  23, 1993. 
Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security- 
Approved:  August  30,  1993.  - 
Donna  E.  Shalala, 
Secretory  of  Health  and  Human  Services. 

Part  416  of  chapter  HI  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  41 6— {AMENDED] 

1.  The  authority  citation  for  subpart  L 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1602. 1611, 1612. 
1613,  1614(0.  1621.  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302.  1381a,  1382, 
1382a.  1382h,  1382c(n.  1382J,  and  1383:  sec. 
211  of  Pub.  L  93-66,  87  St;it.  154. 

2.  Section  416.1242  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  41 6.1 242    Time  limits  for  disposing  of 
resources. 

(a)  In  order  for  payment  conditioned 
on  the  disposition  of  nonliquid 
resources  to  be  made,  the  individual 
must  agree  in  writing  to  dispose  of  real 
property  within  9  months  and  personal 
property  within  3  monlhs.  The  time 
period  for  disposal  of  property  begins 
on  the  date  we  accept  the  individual's 
signed  written  agreement  to  dispose  of 
the  property.  If  we  receive  a  signed 
agreement  on  or  after  the  dale  we  have 
determined  that  the  individual  meets 
the  eligibility  requirements  described  in 
§  416.202  of  this  part,  with  the 
exception  of  the  resource  requirements 
described  in  this  subpart,  our 
accpptnnce  of  the  written  agreement  will 
o{:cur  on  the  date  the  individual 
receives  our  written  notice  that  the 
agreement  is  in  effect.  If  we  receive  a 
signed  agreement  prior  to  the  date  we 
determine  that  all  nonresource 
requirements  are  met.  our  acceptance  of 
the  written  agreement  will  not  occur 
until  the  date  the  individual  receives 
our  written  notice  that  all  nonresource 
requirements  are  met  and  that  the 
agreement  is  in  effect.  When  the  written 
notice  is  mailed  to  the  individual,  we 
assume  that  the  notice  was  received  5 
days  after  the  date  shown  on  the  notice 
unless  the  individual  shows  us  that  he 
or  she  did  not  receive  it  within  the  5- 
day  period. 
*        •        •        •        * 

IFR  Doc.  93-27915  Filed  11-1 2-93;  8;45  am] 
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Food  and  Drug  Administration 
21  CFR  Parts  5  and  101 

[Docket  Nos.  01  N-0384,a4N-01 53  and 
91N-0317etal.] 

RIN  0905-AD08  and  090&-AB68 

Food  Labeling:  Nutrient  Content 
Claims,  General  Principles,  Petitions, 
Definition  of  Terms;  Definitions  of 
Nutrient  Content  Claims  for  the  Fat, 
Fatty  Acid,  and  Cholesterol  Content  of 
Food;  Food  Standards:  Requirements 
for  Foods  Named  by  Use  of  a  Nutrient 
Content  Claim  and  a  Standardized 
Term;  Technical  Amendment; 
Correction 

agency:  Food  And  Drug 
Administration,  HHS. 
ACTION:  Final  rule;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  18.  1993  (58  PR 
44U201.  The  document  responded  to 
technical  comments  that  the  agency 
received  and  corrected  inconsistencies 
and  unintended  technical  consequences 
of  the  regulations  for  nutrient  content 
claims  and  nutrient  content  claims  used 
with  a  standardized  term.  The 
document  was  published  with  some 
errors.  This  document  corrects  those 
errors. 

EFFECTIVE  DATE:  May  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  B.  Kenrj-.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFS- 

156),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 

202-205-5229. 

In  FR  Doc.  93-19610.  appearing  on 
page  44020  in  the  Federal  Register  of 
Wednesday,  August  18,  1993,  the 
following  corrections  are  made: 

1.  On  page  44022,  in  the  second 
column,  in  the  first  full  paragraph, 
beginning  in  line  20,  the  phrase 
"information  therefore,  for  these 
products.  The"  is  corrected  to  read 
"information.  Therefore,  for  these 
products,  the". 

2.  On  page  44025,  in  the  first  column, 
in  the  second  paragraph,  in  line  6,  the 
word  "present  '  is  corrected  to  read 
"prevent". 

3.  On  page  44029,  in  the  second 
column,  in  the  third  full  paragraph,  in 
line  4,  "§  130.1(d)(4)"  is  corrected  to 
read  "§  130.10(d)(4)". 

§101.62    [Corrected] 

4.  On  page  44032,  in  the  first  column, 
in  §  101.62  Nutrient  content  claims  for 
fat,  fatty  acid,  and  cholesterol  content  of 
foods,  in  paragraphs  (b)(2)(i)(B), 
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(d)(l)(i).  (dMlHii).  <d)(2)(ii).  idUzmUAl 
(d)(2)(iv).  (d)(2)(iv)(A).  |d)(4)(i).  and 
(d)(4)(ii).  the  phrase  "S  101.9(0.  per 
reference  amount  customarily 
consumed  of  all  nutrients,  the  per  50-g 
criterion  refers  to  the  as  prepared  form" 
is  corrected  to  read  "§  101.9(f)(1).  of  aU 
nutrients  per  reference  amount 
customarily  consumed,  the  per  50-g 
criterion  refers  to  the  "as  prepared' 
form  "  where^'er  it  appears. 

Dated:  November  5.  1993 
Micfcari  R.  Taylor. 

Deputy  Commissioner  for  FoJicy. 

jFK  Doc.  93-27919  Filed  U-M-92.  8:45  am| 
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21  CFR  Part  74 
[Docket  No.  91C-0432] 

Usting  of  Color  Additives  tor  Coloring 
Sutures;  OAC  Violet  No.  2 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  «afe  use  of  D&C  Violet  No.  2  to  color 
poliglecaprone  25  (c-caprolactone/ 
glycolide  copolymer)  absorbable  sutures 
for  general  surgery.  This  action 
responds  to  a  petition  filed  by  Ethicon, 
Inc. 

DATES:  Effective  December  16. 1993. 
except  as  to  any  proviaons  that  may  be 
stayed  by  the  filing  of  proper  objections; 
written  objections  by  December  15. 
1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FUITTMCR  INfORKIATION  CONTACT: 
Mitchell  Cheeseman.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration 
200  C  St.  SW..  Washington.  DC  20204 
202-254-9511. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  December  2.  1991  (56  FR 
61253).  FDA  announced  that  a  color 
additive  petition  (CAP  1C0236)  had 
been  filed  by  Ethicon.  Inc..  P.O.  Box 
151.  Somerville,  NJ  08876-0151. 
proposing  that  the  color  additive 
regulations  be  amended  in  §  74.3602 
D8<:  Violet  No.  2  (21  CFR  74.3602)  to 
provide  for  the  safe  use  of  D&C  Violet 
No.  2  as  a  color  additive  in 


polyglecaprone  25  (t-caprolactone/ 
glycolide  copolymer)  absorbable  sutures 
for  general  surgery.  Sioce  the 
publication  of  the  Tilixig  notice,  the 
petitioner  has  advLsed  FDA  that  the 
correct  spelling  of  the  name  of  the 
suture  material  is  poliglecaprone  25. 
The  petition  was  filed  under  section  706 
(nirrently  section  721)of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  376)  (currently  21  U.S.C. 
379e). 

II.  Regulatory  History 

The  regulatory  history  of  D&C  Violet 
No.  2  is  summarized  in  a  final  rule 
published  in  the  Felleral  Register  of 
May  7.  1990  (55  FR  18865).  In  the  May 
1990  final  rule.  FDA  permanently  listed 
D&C  Violet  No.  2  for  use  in  coloring 
polymethylmethacrylate  intraocular 
lens  haotics  (§  74.3602)  in  response  to  a 
color  additive  petition  (CAP  9C0216).  In 
that  final  rule.  FDA  also  transferred  the 
listings  for  the  use  of  the  color  additive 
in  sutures  from  §  74.1602  (21  CFR 
74.1602)  under  subpart  B— -Drugs,  to 
§74.3602  under  subpart  D— Medical 
Devices. 

III.  Applicability  of  the  Act 

With  the  passage  of  the  Medical 
Device  Amendments  of  1976  tPub.  L. 
94-295).  Congress  mandated  the  listing 
of  color  additives  for  use  in  medical 
devices  when  the  color  additive  comes 
into  direct  contact  with  the  body  for  a 
significant  period  of  time  (21  U.S.C. 
379e(a)),  D&C  Violet  No.  2  is  added  to 
the  poliglecaprone  25  (c-caprolactone/ 
glycolide  copolymer)  absorbable  sutures 
in  such  a  way  that  at  least  some  of  the 
color  additive  will  come  into  contact 
with  the  body  when  the  sutures  are  in 
(ilace.  In  addition,  the  sutures  are 
intended  to  be  absorbed  by  the  body  and 
during  absorption,  the  color  additive 
will  be  deposited  in  body  tissue.  Thus, 
the  color  additive  will  be  in  direct 
contact  with  the  body  for  a  significant 
period  of  time.  Consequently,  the  use  of 
the  color  additive  currently  before  the 
agency  is  subject  to  the  statutory  listing 
requirement. 

IV.  The  Color  Additive 

D&C  Violet  No.  2  is  principally  1- 
hydroxy-4-|(4-methylphenyl)amino|- 
9.10-anthracenedione  (CAS  Reg.  No.  81- 
48-1).  It  is  manufactured  by  either 
condensation  of  quinizarin  with  p- 
toluidine  or  by  condensation  of  1- 
hydroxy-halogenoanthroquinone  with 
p-toluidine.  Because  no  chemical 
reaction  consumes  all  the  starting 
materials  and  yields  only  the  desired 
product,  both  the  resulting  reaction 
mixture  and  commercial  product  will 
contain  residual  amounts  of  the  starting 


materials,  inctuding  p-toluidine.  This 
fact  is  significant  because  Weisburger  et 
aL  have  demonstrated  that  p-loluidine  is 
a  carcinogen  in  mice  (Ref.  1). 

Residual  amounts  of  reactants  such  as 
p-toluidine  and  other  manufacturii^ 
aids  are  commonly  found  among  the 
impurities  of  many  color  additives.  The 
presence  of  such  impurities  is  not 
unique  to  color  additives:  numerous 
minor  irapurilies  are  present  in  all 
chemical  products,  even  in  highly 
purified  reagent  grade  chemicals. 

V.  Analysis  of  Data 

A.  Safety  of  the  Color  Additive 


1.  Lngal  Standard 

Under  section  721(b)(4)  of  the  act.  the 
so-called  "general  safety  clause"  for 
color  additives,  a  color  additive  cannot 
be  listed  for  a  particular  use  unless  a  fair 
evaluation  of  the  data  and  information 
available  to  FDA  establish  that  the  color 
additive  is  safe  for  that  use.  Under  FDA 
regulations  (21  CFR  70.3(i)).  a  color 
additive  is  safe  if  there  is  convincing 
evidence  that  establishes  with 
reasonable  certainty  that  no  harm  will 
result  from  its  intended  use.  In  addition, 
the  anticancer  or  Delaney  clause  of  the 
Color  Additive  Amendments  (section 
721(b)(5KB)  of  the  act)  provides  that  a 
noningested  color  additive  shall  be 
deemed  unsafe  and  shall  not  be  listed  if. 
after  tests  that  are  appropriate  for 
evaluating  the  safety  of  the  additive  for 
such  use,  it  is  found  to  induce  cancer  in 
man  or  animal. 

2.  Exposure  to  the  Color  Additive 

FDA  concludes  from  the  data 
submitted  and  other  relevant 
information  that  the  upper  limit  of  total 
lifetime  exposure  to  D&C  Violet  No.  2 
from  its  use  in  coloring  poliglecaprone 
25  (e-caprolactone/glycolide  copolymer) 
absorbable  sutures  is  3  milligrams  (mg). 
The  agency  calculated  this  upper  limit 
of  total  lifetime  exposure  based  on 
several  factors.  First,  the  color  additive 
will  be  used  at  levels  of  0.25  percent  by 
weight  of  the  poliglecaprone  25  (c- 
caprolactone/glycolide  copolymer) 
absorbable  sutures.  Second,  the  agency 
made  the  following  worst-case 
assumptions:  (1)  Five  meters  is  the 
maximum  total  length  of  suture  likely  to 
be  used  in  a  single  surgical  operation, 
and  10  meters  of  suture  would  be  used 
in  multiple  operations  over  a  person's 
lifetime;  (2)  a  lifespan  of  70  years 
follows  initial  suture  implantation;  (3)  a 
size  2/0  suture  is  used  for  general 
surgery;  and  (4)  100  percent  of  the  color 
additive  migrates  from  the  suture  into 
the  body.  Because  these  are  conservative 
assumptions,  the  total  lifietime  exposure 
to  D&C  Violet  No.  2  from  its  use  in 
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coloring  poliglecaprone  25  (e- 
caprolactone/giycolide  copolymer) 
absorbable  sutures  is  likely  to  be  far  less 
than  3  mg. 

3.  Toxicology 

FDA's  safety  evaluation  of  this  use  of 
D&C  Violet  No.  2  included  a  review  of 
the  available  toxicity  studies  in  the 
agency's  files  that  were  used  previously 
to  support  the  current  listings  for  the 
use  of  D&C  Violet  No.  2  in  externally 
appUed  drugs  and  cosmetics  (§  74.1602 
and  21  CFR  74.2602.  respectively),  in 
suUires  (§  74.3602),  and  in  contact 
lenses  (§  74.3602). 

When  presented  with  a  substance 
whose  use  will  result  in  extremely  low 
levels  of  exposure,  as  from  the  proposed 
use  of  D&C  Violet  No.  2  in  absorbable 
sutures.  FDA  does  not  ordinarily 
consider  chronic  toxicity  testing  to  be 
necessary  to  determine  the  safety  of  the 
additive's  use  (Ref.  2).  Although  the 
agency  does  not  normally  require  such 
testing,  chronic  studies  supporting 
current  listings  for  the  use  of  D&C  Violet 
No.  2  are  available  in  the  agency's  files, 
and  FDA's  safety  evaluation  of  the 
proposed  use  of  the  color  additive  in 
absorbable  sutures  included  a 
consideration  of  these  studies.  Two-year 
carcinogenicity  studies  of  dyed  sutures 
implanted  in  rats  and  a  lifetime  skin- 
painting  study  in  mice  showed  no 
indication  of  carcinogenicity. 
Additionally,  teratology  studies  of 
sutures  implanted  in  rats  and  rabbits 
exhibited  no  evidence  of  teratogenic 
effects. 

In  its  evaluation  of  the  safety  of  the 
proposed  use  of  the  subject  additive. 
FDA  has  also  considered  the  other 
safety  data  submitted  previously  to 
support  current  listings  for  the  use  of 
D&C  Violet  No.  2.  These  toxicity  studies 
of  D&C  Violet  No.  2  include  acute  oral 
toxicity  studies  in  rats  and  dogs,  acute 
toxicity  studies  of  dyed  sutures  and 
suture  components  in  rats  and  mice,  an 
evaluation  of  the  tissue  response  to 
dyed  sutures  implanted  intramuscularly 
in  rats,  a  biological  evaluation  of  dyed 
sutures  implanted  in  rabbit's  eyes,  a 
study  of  the  tissue  reaction  to  the  color 
additive  injected  into  rabbit  muscle,  in 
vitro  cytotoxicity  studies,  a  pyrogenicity 
study  of  sutures,  and  7-month  toxicity 
studies  of  implanted  sutures  in  rats  and 
mice. 

In  addition.  FDA  evaluated  the 
toxicity  studies  that  the  petitioner 
provided  to  support  the  proposed  use  of 
D&C  Violet  No.  2  in  poliglecaprone  25 
(e-caprolactone/glycolide  copolymer) 
absorbable  sutures  for  general  surgery. 
These  studies  include  a  120-day 
evaluation  of  dyed  sutures  implanted 
intramuscularly  in  rats  and  six 


mutagenicity  studies,  including  one 
Salmonella/nverse  mutation  test  (Ames 
test)  using  extracts  of  dyed  sutures,  one 
study  of  chromosomal  aberrations  and 
dyed  suture  in  Chinese  hamster  ovary 
cells,  one  study  of  in  vitro 
transformation  and  dyed  suture  in  Balb/ 
C-3T3  cells,  two  mouse  lymphoma 
forward  mutation  assays  using  dyed 
suture,  and  one  mouse  lymphoma 
toxicity  assay  of  dyed  suture.  Based  on 
its  review  of  these  studies,  in 
conjunction  with  previously  submitted 
studies,  the  agency  has  concluded  that 
the  proposed  use  of  D&C  Violet  No.  2  as 
a  color  additive  in  poliglecaprone  25  (e- 
caprolactone/glycolide  copolymer) 
sutures  is  safe. 

B.  Carcinogenic  Impurity 

Although  D&C  Violet  No.  2  has  itself 
not  been  shown  to  cause  cancer,  it  does 
contain  minor  amounts  of  a 
carcinogenic  impurity,  p-toluidine.  The 
carcinogenicity  of  p-toluidine  was 
discussed  in  the  final  rule,  published  in 
the  Federal  Register  of  April  2, 1982  (47 
FR  14138),  permanently  listing  D&C 
Green  No.  6  for  use  in  externally 
applied  drugs  and  cosmetics.  As  stated 
in  that  document,  data  reported  by  the 
National  Cancer  Institute  (NCI) 
demonstrates  that  p-toluidine  was 
carcinogenic  for  male  and  female 
Charles  River  CD-I  (HaM/ICR  derived) 
mice,  causing  an  increased  incidence  of 
hepatomas  (liver  tumors)  (Ref.  1). 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (CAC)  reviewed  this 
bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on  p- 
toluidine  (Ref.  3).  The  CAC  further 
concluded  that  an  estimate  of  the  upper-" 
bound  level  of  human  risk  from 
potential  exposure  to  p-toluidine,  from 
the  proposed  use  of  D&C  Violet  No.  2  for 
coloring  poliglecaprone  25  (e- 
caprolactone/glycolide  copolymer) 
absorbable  sutures,  could  be  calculated 
from  the  bioassay. 

1.  Prior  Action 

Prior  to  1982,  FDA  rehised  to  list  a 
color  additive  that  contained  or  was 
expected  to  contain  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  scientific 
developments  and  experience  with  risk 
assessment  procedures  make  it  possible 
for  FDA  to  establish  the  safety  of  an 
additive  that  contains  a  carcinogenic 
chemical  but  that  has  not  itself  been 
shown  to  cause  cancer. 


In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6 
(47  FR  14138),  FDA  explained  the  basis 
for  approving  the  use  of  a  color  additive 
that  had  not  been  shown  to  cause 
cancer,  even  though  it  contains  a 
carcinogenic  impurity.  Since  that 
decision,  FDA  has  approved  the  use  of 
other  color  additives  on  the  same  basis. 

The  agency  now  considers  the 
Delaney  anticancer  clause  to  be 
applicable  only  when  the  color  additive 
as  a  whole  is  found  to  induce  cancer. 
An  additive  that  has  not  been  shown  to 
induce  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute,  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.  2d  322  (6th  Qr. 
1984).  That  case  involved  a  challenge  to 
FDA's  decision  to  list  D&C  Green  No.  5. 
which  contains  a  carcinogenic  impurity 
but  has  itself  not  been  shown  to  cause 
cancer.  Relying  heavily  on  the  reasoning 
in  the  agency's  decision,  the  U.S.  Court 
of  Appeals  for  the  Sixth  Circuit  rejected 
the  challenge  to  FDA's  action  and 
affirmed  the  listing  regulation. 

2.  Risk  Assessment 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives.  The  risk  evaluation  of 
the  carcinogenic  impurity  p-toluidine 
has  two  aspects:  (1)  Assessment  of  the 
upper-bound  lifetime  exposure  to  the 
impurity  ftx)m  the  proposed  use  of  the 
color  additive;  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

C.  Exposure  to  the  Impurity 

As  explained  above,  FDA  estimates 
that  the  maximum  total  lifetime 
exposure  to  D&C  Violet  No.  2  ft-om  its 
use  in  coloring  poliglecaprone  25  (e- 
caprolactone/glycolide  copolymer) 
synthetic  absorbable  sutures  is  3  mg. 
Under  the  current  specifications  for 
D&C  Violet  No.  2,  the  level  of  p- 
toluidine  in  the  color  additive  is  not  to 
exceed  0.2  percent.  Thus,  the  estimated 
maximum  total  lifetime  exposure  to  p- 
toluidine  that  will  result  from  the  use  of 
poliglecaprone  25  (e-caproiactone/ 
glycolide  copolymer)  synthetic 
absorbable  sutures  colored  with  D&C 
Violet  No.  2  that  comply  with  the 


60108    Federal  Regirter  /  Vol.  sa.  No.  213  /  Monday,  Norember  15.  1993  /  Rujes  lad  Regiilations 


applicable  specifications  is  0.24 
nanograms  (ag)  per  person  per  day. 

D.  Risk  Extrapolation 

FDA  has  estimated  the  npper-bound 
level  of  human  risk  from  potential 
exposure  to  p-toluidine  firam  use  of  D&C 
Violet  No.  2  for  coloring  poliglecaprone 
25  ic-caprolactone/glycolide  copol>'mer) 
synthetic  absorbable  sutures  by 
extrapolating  from  the  risk  observed  at 
the  level  of  exposure  in  the  NQ- 
spoRSored  animal  studies  to  the  very 
low  level  of  estimated  exposure  for 
humans.  The  agency  used  a  quantitative 
risk  assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  experiments 
to  the  very  low  doses  encountered 
under  the  proposed  conditions  of  use. 
This  procedure  is  not  likely  to 
underestimate  ri»e  actual  risk  from  very 
low  doses  and  may.  in  fact,  exaggerate 
the  actual  risk  because  the  extrapolation 
models  used  are  designed  to  estimate 
the  maKimuro  risk  consistent  with  ^m 
data.  For  this  reason,  the  estimate  can  be 
used  with  confideace  to  determine  to  a 
reasonable  certainty  whether  any  harm 
will  resuh  from  the  proposed  conditions 
and  levels  of  use  of  the  color  additive. 

Based  on  the  estimated  maximum 
total  hfetime  exposure  of  0.24  ng  per 
person  per  day.  the  upper-bound  limit 
of  individual  lifetime  risk  from  the 
potential  exposure  to  p-toluidine  from 
this  proposed  use  of  D&C  Violet  No.  2 
is  estimated  to  be  1.6xia".  or  1.6  in  100 
billion  (Ref.  4).  Because  of  the  numerous 
conser\'atisms  in  the  exposure  estimate, 
actual  lifetime-averaged  individual 
exposure  to  p-toluidine  is  expected  to 
be  substantially  less  than  the  worst-case 
estimated  daily  exposure.  Therefore,  the 
actual  risk  would  be  less  than  1.6x10". 
Thus,  the  agency  concludes  that  there  is 
a  reasonable  certainty  of  no  harm  from 
exposure  to  p-toluidine  that  results  from 
the  proposed  use  of  D4C  Violet  No.  2  for 
coloring  poliglecaprone  25  (e- 
caprolactone/glycolide  copolymer) 
absorbable  sutures. 

E.  Specifications 

D&C  Violet  No.  2  is  currently 
produced  as  a  certifiable  color  additive 
for  use  in  externally  applied  drugs  and 
cosmetics,  in  sutures,  and  in  contact 
lenses  in  accordance  with  21  CFR  part 
80.  Based  upon  the  low  level  of 
exposure  to  p-toluidine  that  results 
under  the  current  specifications  for  D&C 
Violet  No.  2  in  §  74.1602,  the  agency 
concludes  that  the  specifications  listed 
in  §  74.1602  are  adequate  to  ensure  the 
safe  use  of  this  color  additive  and  to 
control  the  amount  of  p-toluidLne  that 
may  exist  as  an  impurity  in  the  color 
additive  when  used  in  poliglecaprone 


25  (c-caprolactone/glycolidB  copolymer) 
absorbable  sutures. 

VI.  Cenctnsioni 

Based  upon  the  available  toxicity  data 
and  the  other  relevant  considerations 
discussed  above,  FDA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  the  petitioned  use 
of  D&C  Violet  No.  2  for  coloring 
poliglecaprone  2S  (e-caprolactooe/ 
glycolide  copolymer)  absorbable  sutures 
when  it  is  used  at  a  level  not  to  exceed 
0.25  percent  by  weight  of  the  suture 
material.  The  agency  also  concludes  on 
the  basis  of  available  data  that  the  color 
additive  will  perform  its  intended 
coloring  effect  in  poliglecaprone  25  tc- 
caprolactone/glycolide  copolymer) 
absorbable  sutures  and,  thus,  is  suitable 
for  this  use.  The  agency,  therefore,  is 
amending  §  74.3602  of  the  color 
additive  regulations  to  provide  for  use 
of  the  color  additive  at  a  maximiuB  level 
of  0.25  percent  by  weight  in 
poliglecaprone  25  (e-caprolactone/ 
glycolide  copolymer)  absorbable 
sutures. 

Vn.  Intpecben  of  Doctunents 

In  accordance  with  §  71.15  (21  CFR 
71.15).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  71.15.  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

VIII.  EavironmenUl  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  Impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

DC.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Weisburger.  E.  K.  et  al..  "Testing  of 
Twenty-one  EnviToamentai  Aromatic  Amines 


or  Derivativss  for  Loqg^Tana  Toxicolagy  or 
Cardnogenicity."  ftMimal  of  Environmental 
Pathology  and  Toxicology.  2:32^356.  \%7t. 

2.  Kokoski.  C  J.,  "Regulatory  Food 
Additive  Toxicology"  in  "Chemical  Safety 
Regulation  and  Compliance."  Eds.,  F. 
Hamburger,  J.  K.  Maiquis.  S.  Karger.  New 
York,  pp  24-33. 198S. 

3.  Memonrndum  of  Confarence  of  tlia 
Cancw  Assessmeot  Committoe.  "Tara- 
Toioidine."  February  24, 19«1. 

4.  Report  of  the  Quantitative  Risk 
ABsescment  Conunittfie,  "Upper  Bound 
Lifetime  Rjsk  iorp-Tohiidiae  in  D&C  Violet 
No.  2  Used  as  a  Color  Additive  for  ^psilon- 
Caprolacfone/Glycolide  Synthetic  Absorbable 
Sutures  CAP  lG023b  (E^icun.  Inc.f 
December  ft,  1992. 

X.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  15, 1993. 
file  with  the  Dockets  Management 
Branch  (address  above)  writteji 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  (Ejection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  heani^ 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  diat 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics.  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  74  is 
amended  b&  follows: 
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PART  74-LISTINQ  OF  COLOR 
AODinVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  74  continues  to  read  as  follows: 

Authority:  Sees.  201.  401.  402.  403.  409. 
501 .  502.  505,  601 .  602.  701 .  721  of  the 
Federal  Food.  Drug.  «nd  Cotmetic  Act  (21 
use  321.  341.  342.  343.  348.  351,  352.  355. 
361,  362.  371.  379e). 

2.  Section  74.3602  is  amended  by 
adding  new  paragraph  (bK2Hiii)  to  read 
as  follows: 

f74.3«02    OAC  Vk>ia(  No.  2. 

•  •         •         •         • 

(b)  •  •  • 

(2)  •  *  • 

(iii)  At  a  level  not  to  exceed  0.25 
percent  by  weight  of  the  suture  material 
for  coloring  poUglecaprone  25  le- 
caprolactone/glycolide  copolymer) 
synthetic  absorbable  sutures  for  use  in 
general  surgery. 

•  •        •        •        • 

Dated:  November  4.  1993. 
MicfaaelR.TaylOT. 
Deputy  Commissioner  for  Policy. 
jFR  Doc  93-27920  Filed  11-12-93;  8;45  atn] 
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21  CFR  Part  101 

(DockM  No.  MM-«16q 
R1N090&-AO0S 

Food  tabeMng;  Serving  Size;  Technical 
Amendments;  Correction 

AGENCY:  Food  And  Drug 
Administration.  HHS. 
ACnOM:  Final  rule;  correction. 

SUltlMARV:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  18. 1993  (58  FR 
44039).  The  document  made  technical 
amendments  to  the  regulations  that 
established  the  general  rules  for 
declaring  ser\-ing  sizes  as  part  of  the 
nutrition  label.  The  document 
responded  to  technical  comments  that 
the  agency  received  in  response  to  that 
document  and  corrected  inconsistencies 
and  unintended  technical  consequences 
of  those  regulations.  The  August  18. 
1993,  document  was  published  with 
some  errors.  This  document  corrects 
those  errors. 

EFFECTIVE  DATE:  May  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Anderson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  DC  202- 
205-5662. 


In  FR  Doc  93-19471.  appeering  on 
page  44039.  in  the  Federal  Register  of 
Wednesday.  August  18, 1993,  the 
following  corrections  are  made: 

1.  On  page  44039,  in  the  2d  column, 
in  line  3.  the  phrase  "or  100  milliliters 
(mL)'*  is  corrected  to  read  "100 
milliliters  (mL).  1  ounce  (oz).  or  1  fluid 
oz  (fl  oz)". 

2.  On  page  44040.  in  the  3d  columm. 
in  the  1st  hill  paragraph,  in  line  12.  the 
word  "unpopped"  is  added  before  the 
word  "popcorn". 

3.  On  page  44044.  in  Table  2.  under 
the  product  category  "Dessert  Toppings 
and  Fillings:"  in  the  "Label  statement 
(new)"  column,  "(60  mL)"  is  corrected 
to  read  "(30  mL)". 

4.  On  page  44045.  in  Table  2,  under 
the  product  category  "Sauces.  Dips, 
Gravies,  and  Condiments"  in  the  first 
entry  in  the  "Label  statement  (new)" 
column,  "(60  mL)"  is  corrected  to  read 
"(30  mL)";  and  in  the  3d  entry.  "(120 
mL)"  is  corrected  to  read  "(60  mL)". 

5.  On  page  44046,  in  the  1st  column, 
in  the  1st  full  paragraph,  beginning  in 
line  8,  the  phrase  "refrigerated  or  frozen 
pasta"  is  corrected  to  read  "dry  pasta"; 
and  in  line  11,  "comment  21"  is 
corrected  to  read  "comment  20". 

6.  On  page  44047,  in  the  2d  column, 
in  the  2d  full  paragraph,  in  line  12,  the 
phrase  "dry,  fresh  qr  frozen  pasta"  is 
corrected  to  read  "fresh  or  frozen 
pasta". 

$101.9    (Corrected] 

7.  On  page  44049,  in  §  101.9  Nutrition 
labeling  of  food,  in  paragraph  (b)(2)(G), 
in  the  2d  column,  in  line  5.  "(bM5)"  is 
corrected  to  read  "(bK5)(vi)". 

8101.12    (Corrected] 

8.  On  page  440S4.  in  §  101.12 
Reference  amounts  customarily 
consumed  per  eating  occasion,  in 
paragraph  (b).  Table  2.  under  the 
product  category  "Dessert  Toppings  and 
Fillings: "in  the  "Label  statement" 
column  "(60  mL)"  is  corrected  to  read 
"(30  mL)". 

9.  On  page  44055.  in  Table  2.  under 
the  product  category  "Miscellaneous 
Category:"  in  the  "Label  statement" 
column,  in  the  2d  entry  "1/4  tsp"  is 
corrected  to  read  "1  tsp";  and  under  the 
product  category  "Sauces,  Dips,  Gravies 
and  Condiments:"  in  the  "Label 
statement"  column,  "(60  mLJ"  is 
corrected  to  read  "(30  mL)". 

10.  On  page  44056,  under  the  product 
category  "Sauces,  Ehps,  Gravies  and 
Condiments"  in  Table  2,  in  the  "L,abel 
statement"  column,  "(120  mL)"  is 
corrected  to  read  "(60  mL)". 

1 1.  On  page  44057.  in  Table  2  in 
footnote  2.  the  phrase  "dry,  fresh,  and 


frozen  pasta"  is  corrected  to  reed  "fresh 
and  frosEen  pasta". 

Dated:  November  4. 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
|FR  Doc  93-27918  Filed  11-12-93: 8:45  am) 


21  CFR  Part  176 
[Docket  No.  91  F-^Tt] 

Indirect  Food  Additives:  Paper  and 
Papeftx>ard  Components 

AGENCY:  Food  and  Drug  Administration^ 
HHS. 

ACTKMC  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  poiyamide- 
ethyleneimine-epichlorohydrin  resin 
prepared  by  reacting  adipic  acid  and  N- 
(2-aminoethyl)-1.2-ethanediamine.  to 
form  a  basic  polyamidoamine  which  is 
modified  by  reaction  with 
ethyleneinune,  and  further  reacted  with 
formic  acid  and  (cfaloromethyl)oxirane- 
a-hydro-e»-hydroxypoly(oxy-l .  2- 
ethanediyl).  The  resin  is  intended  for 
use  as  a  retention  aid  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  dry  food.  This 
action  responds  to  a  food  additive 
petition  filed  by  BASF  Corp. 
DATES:  Effective  November  15,  .1993; 
written  objections  and  requests  for  a 
hearing  by  December  15,  1993. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Farklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  in  a  notice 
published  in  the  Federal  Register  of 
January  14,  1992  (57  FR  1484).  FDA 
announced  that  a  food  additive  petition 
(FAP  0B4193)  had  been  filed  by  BASF 
Corp..  Eight  Campus  Dr..  Parsippany,  NJ 
07054.  The  petition  proposed  to  amend 
the  food  additive  regulations  to  provide 
for  the  safe  use  of  a  polya.mide- 
ethyleneimine-epichlorohydrin  resin 
prepared  by  reacting  adipic  acid  and  .V- 
(2-aminoetfayl)-l,2-ethanediamine.  to 
form  a  basic  polyamidoamine  which  is 
modified  by  reaction  with 
ethyleneimine,  and  further  reacted  with 
formic  acid  and  (chloromethyI)oxirane- 
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a-hydro-o>-hydroxypoly(oxy-l,  2- 
ethanediyl).  The  resin  is  intended  for 
use  as  a  retention  aid  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  dry  food. 

In  its  evaluation  of  the  safety  of  the 
additive,  FDA  also  considered  the 
impurities  that  mi^ht  he  present  in  the 
additive.  The  additive  itself  has  not 
been  shown  to  cause  cancer.  However, 
epichlorohydrin,  ethylene  oxide,  1,4- 
dioxane,  and  ethyleneimine,  all  of 
which  could  be  present  as  impurities  in 
the  additive,  have  been  shown  to  cause 
cancer  in  test  animals.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  the  four  above-mentioned 
impurities,  are  commonly  found  as 
contaminants  in  chem'cal  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  section  409(i:)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  establishes 
that  the  additive  is  safe  for  that  use.  The 
concept  of  safety  embodied  in  the  Food 
Additives  Amendment  of  1958  is 
explained  in  the  legislative  history  of 
the  provision:  "Safety  requires  proof  of 
a  rea.sonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  an 
additive.  It  does  not — and  cannot — 
require  proof  beyond  any  possible  doubt 
that  no  harm  will  result  under  any 
conceivable  circumstance"  (H.  Rept. 
2284.  85th  Cong..  2d  sess.  4  (1958)). 
This  definition  of  safety  has  been 
incorporated  into  FDA's  food  additive 
regulations  (21  CFR  170.3{i)).  The 
anticancer,  or  Delaney,  clause  (section 
409(c)(3)(A)  of  the  act)  provides  further 
that  no  food  additive  shall  be  deemed  to 
be  safe  if  it  is  found  to  induce  cancer 
when  in^e'.ted  by  man  or  animal. 

In  the  past.  FDA  has  refused  to 
approve  the  u<;e  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  showm  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2,  1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  has  not  been 


shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision.  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clau.se  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.  2d  322  (6th  Cir. 
1984).  That  case  involved  a  challenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5.  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  and  affirmed  the  listing 
regulation. 

II.  Safety  of  the  Petitioned  Use 

FDA  estimates  that  the  petitioned  use 
of  the  polyamide-ethyleneimine- 
epichlorohydrin  re.sin  will  result  in 
extremely  low  levels  of  exposure  to  this 
additive.  FDA  does  not  ordinarily 
consider  chronic  testing  to  be  necessary 
to  determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2),  and  the 
agency  has  not  required  such  testing 
here.  On  the  basis  of  available  acute 
toxicity  data  and  the  low  level  of 
exposure  to  the  additive,  the  agency 
concludes  that  there  is  an  adequate 
margin  of  safety  for  the  proposed  use  of 
the  additive. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
ri.sk  assessment  procedures  to  estimate 
the  upper-bound  limits  of  risk  presented 
by  the  carcinogenic  chemicals  that  may 
be  present  as  impurities  in  this  additive, 
epichlorohydrin.  ethylene  oxide,  1.4- 
dioxane,  and  ethyleneimine.  Based  on 
this  evaluation,  the  agency  has 
concluded  that  the  additive  is  safe 
under  the  proposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain 
carcinogenic  impurities  (see  e.g..  49  FR 
13018  at  130i9,  April  2,  1984).  This  ri.sk 
evaluation  of  the  carcinogenic 
impurities  has  two  aspects:  (1) 
Assessment  of  the  worst-case  exposure 


to  the  impurities  from  the  proposed  use 
of  the  additive,  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

A.  Epichlorohydrin 

The  agency  used  data  in  a 
carcinogenesis  bioassay  (Ref.  4)  to 
estimate  the  upper-bound  level  of 
lifetime  human  risk  from  the  possible 
presence  of  the  impurity, 
epichlorolydrin.  in  the  proposed  use  of 
this  resin.  The  results  of  the  bioassay 
demonstrated  that  epichlorohydrin  was 
carcinogenic  to  rats  under  the 
conditions  of  the  study,  in  that  the  test 
material  caused  significantly  increased 
incidence  of  stomach  papillomas  and 
carcinomas  in  the  test  animals. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (CAC)  reviewed  this 
bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on 
epichlorohydrin.  The  Center's 
Quantitative  Risk  Assessment 
Committee  (QRAC)  concluded  that  an 
estimate  of  the  upper-bound  limit  of 
lifetime  human  risk  from  potential 
exposure  to  epichlorohydrin  stemming 
from  the  proposed  use  of  the  additive 
could  be  calculated  from  the  bioassay. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  experiment 
to  the  very  low  doses  encountered 
under  the  proposed  conditions  of  use  of 
the  additive.  This  procedure  is  not 
likely  to  underestimate  the  actual  risk 
from  very  low  doses  and  may,  in  fact, 
exaggerate  it  because  the  extrapolation 
models  used  are  designed  to  estimate 
the  maximum  risk  consistent  with  the 
data.  For  this  reason,  the  estimate  can  be 
used  with  confidence  to  determine  with 
reasonable  certainty  whether  any  harm 
will  result  from  the  proposed  conditions 
and  levels  of  use  of  the  food  additive. 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive  and  on  the  level 
of  epichlorohydrin  that  may  be  present 
in  the  additive.  FDA  estimated  the 
hypothetical  worst -case  exposure  to 
epichlorohydrin  from  the  use  of  the 
additive  to  be  no  greater  than  39 
picograms  (pg)  per  person  per  day  (Ref. 
3).  FDA  then  estimated  that  the  upper* 
bound  limit  of  individual  lifetime  risk 
from  potential  exposure  to 
epichlorohydrin  from  the  use  of  this 
polyamide-ethyleneimine- 
epichlorohydrin  resin  is  1.8  x  10  '2,  or 
1.8  in  1  trillion  (Ref.  10).  Because  of 
numerous  conservatisms  in  the 
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exposure  estimate,  actual  lifetime- 
averaged  individual  exposure  to 
epichlorohydrin  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore  the 
calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  exposure  to 
epichlorohydrin  that  might  resuh  from 
the  proposed  use  of  the  additive. 

B.  Ethylene  Oxide 

The  agency  used  data  from  a 
carcinogenesis  bioassay  on  ethylene 
oxide  performed  by  the  Institute  of 
Hygiene.  University  of  Mainz,  Germany 
(Ref.  6)  to  estimate  the  upper-bound 
level  of  lifetime  human  risk  from  the 
possible  presence  of  the  impurity, 
ethylene  oxide,  in  the  proposed  use  of 
the  additive.  The  results  of  the  bioassay 
on  ethylene  oxide  demonstrated  that  the 
material  was  carcinogenic  for  female 
rats  under  the  conditions  of  the  study. 
in  that  the  test  material  caused 
significantly  increased  incidence  of 
squamous  cell  carcinomas  in  situ  of  the 
forestomach  and  carcinoma  in  situ  of 
theglandular  stomach. 

The  CAC  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 
fmdings  of  carcinogenicity  were 
supported  by  this  information  on 
ethylene  oxide.  The  QRAC  concluded 
that  the  ethylene  oxide  bioassay 
provided  an  appropriate  basis  with 
which  to  calculate  an  estimate  of  the 
upper-bound  limit  of  lifetime  human 
risk  from  potential  exposure  to  ethylene 
oxide  from  the  proposed  use  of  the 
additive. 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive  and  assuming 
that  ethylene  oxide  is  present  at  the 
limit  of  detection.  FDA  estimated  the 
hypothetical  worst-case  exposure  to 
ethylene  oxide  from  the  use  of  the 
additive  to  be  no  greater  than  21  pg  per 
person  per  day  (Ref.  3).  FDA  then 
estimated  that  the  upper-bound  limit  of 
individual  lifetime  risk  from  the 
potential  exposure  to  ethylene  oxide 
from  the  use  of  the  subject  additive  is 
3.9  X  10  '«  or  3.9  in  100  billion  (Ref.  7). 
Because  of  numerous  conservatisms  in 
the  exposure  estimate,  actual  lifetime 
averagied  individual  daily  exposure  to 
ethylene  oxide  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore  the 
calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  ethylene  oxide  that  might  result  from 
the  proposed  use  of  the  additive. 
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C.  1.4-Dioxane 

The  agency  used  data  from  a 
carcinogenesis  bioassay  conducted  by 
the  National  Cancer  Institute  (Ref.  8)  to 
estimate  the  upper-bound  level  of 
lifetime  human  risk  from  the  possible 
presence  of  the  impurity  1,4-dioxane  in 
the  proposed  use  of  this  resin.  The 
results  of  the  bioassay  demonstrated 
that  1, 4-dioxane  was  carcinogenic  for 
female  rats  under  the  conditions  of  the 
study,  in  that  the  test  material  caused 
significantly  increased  incidence  of 
squamotu  cell  carcinomas  and 
hepatocellular  tumors  in  female  rats. 

The  CAC  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 
Hndings  of  carcinogenicity  were 
supported  by  this  information  on  1,4- 
dioxane.  The  QRAC  concluded  that  an 
estimate  of  the  upper-bound  limit  of 
lifetime  human  risk  from  potential 
exposure  to  1,4-dioxane  stemming  from 
the  proposed  use  of  the  resin  could  be 
calculated  from  the  bioassay. 

Based  on  the  fraction  of  the  daily  di^ 
that  may  be  in  contact  with  surfaces/ 
containing  the  additive  and  on  thejfevel 
of  1, 4-dioxane  that  may  be  p 
the  additive.  FDA  estimated 
hypothetical  worst-case  ex 
dioxane  from  the  use  of  the  ad 
be  no  greater  than  3  nanogram; 
person  per  day  (Ref.  3).  FDA 
estimated  that  the  upper-bo 
individual  lifetime  risk  fro: 
exposure  to  1,4-dioxane  fro: 
this  polyamide-ethyleneimi 
epichlorohydrin  resin  is  l.l/x  10  'o.  or 
1.1  in  10  billion  (Rel  7).  Bemuse  of 
numerous  conservatisms  in  the 
exposure  estimate,  actual  lifetime- 
averaged  individual  exposure  to  1.4- 
dioxane  is  expected  to  be  substantially 
less  than  the  estimated  daily  intake,  and 
therefore  the  calculated  upper-bound 
limit  of  risk  would  be  less.  Thus,  the 
agency  concludes  that  there  is  a 
reas(»able  certainty  of  no  harm  from 
exposure  to  1,4-dioxane  that  might 
result  from  the  proposed  use  of  the 
additive. 

D.  Ethyleneimine 

The  agency  used  data  in  a 
carcinogenesis  bioassay  on 
ethyleneimine  conducted  for  the 
National  (Dancer  Institute  (Ref.  9)  to 
estimate  the  upper-bound  level  of 
lifetime  human  risk  from  the  potential 
presence  of  the  impurity  ethieneimine 
in  the  proposed  use  of  the  additive.  The 
results  of  the  bioassay  on  etiiyieneimine 
establish  that  the  material  was 
carcinogenic  for  male  and  female  mice 
under  the  conditions  of  the  study  in  that 
the  test  material  caused  significantly 
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increased  incidence  of  lung  and  liver 
neoplasia  in  both  male  and  female  mioe. 

CAC  reviewed  this  bioassay  and  other 
relevant  data  available  in  the  literature 
and  concluded  that  the  findings  of 
carcinogenicity  were  support^  by  this 
information  on  ethyleneimine.  QRAC 
concluded  that  the  ethyleneimine 
bioassay  provided  an  appropriate  basis 
with  which  to  calculate  an  estimate  of 
the  upper-bound  level  of  lifetime  risk 
from  potential  exposure  to 
ethyleneimine  stemming  from  the 
proposed  use  of  the  additive. 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive  and  assuming 
that  ethyleneimine  is  present  at  the 
limit  of  detection,  FDA  estimated  the 
hypothetical  worst-case  exposure  to 
ethyleneimine  from  the  use  of  the 
additive  to  be  no  greater  than  1  pg  per 
person  per  day  (Ref.  3).  FDA  then 
estimated  that  the  upper-bound  limit  of 
individual  lifetime  risk  from  the 
potential  exposure  to  ethyleneimine 
from  the  use  of  the  subject  additive  is 
3.4  X  10  '0  or  3.4  in  10  billion  (Ref.  5). 
Because  of  numerous  conservatisms  in 
the  exposure  estimate,  actual  lifetime 
averaged  iiulividual  daily  exposure  to 
ethyleneimine  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore  the 
calculated  upper-bound  limit  of  rid^ 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  ethyleneimine  that  might  result  from 
the  proposed  use  of  the  additive. 

£.  Need  For  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amounts  of  epichlorohydrin. 
ethylene  oxide,  1,4-dioxane,  and 
ethyleneimine  in  the  food  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
The  trace  amounts  of  the  four  impurities 
that  might  be  present  in  the  additive 
would  be  expected  to  be  virtually 
eliminated  from  the  paper  during 
subsequent  paper  processing  operations 
and  by  the  heat  during  drying  steps, 
and,  therefore,  these  impurities  would 
not  become  components  of  food  at  other 
than  extremely  small  amounts;  and  (2) 
the  upper-bound  limit  of  lifetime  risk 
from  exposure  to  the  impurities,  even 
under  worst -case  assumptions,  is  very 
low  (epichlorohydrin — 1.8  in  1  trillion, 
ethyfene  oxide — 3.9  in  100  billion,  1.4- 
dioxane — 1.1  in  10  billion,  and 
ethyleneimine — 3.4  in  10  billion). 

F.  Conclu&ions  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
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agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that 
§176.180  (21  CFR  176.180)  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docujnents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
tlie  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(.iddress  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

rV'.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  15, 1993. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objet  tion  Each  numbered  objection  for 
wbich  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
■•  in  the  Dockets  Management  Branch 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 


Authority:  Sees.  201,  402,  406,  409,  721  of 
the  Federal  Food,  Drug,  and  Cosmetic  Ac  t  (21 
U.S.C  321,  342,  346,  348,  379e). 

2.  Section  176.180  is  amended  in  the 
table  in  paragraph  (b)(2)  by 
alphabetically  adding  a  new  entry  under 
the  heading  "List  of  substances"  to  read 
as  follows: 

§  1 76.1 80    Components  of  paper  and 
papeit>oard  in  contact  witti  dry  food. 


(b) 
(2) 


List  of  substances 


Limitations 


Potyamide-ettTyleneimine- 
epictilorotiydrin  resin  (CAS 
Reg.  No.  115340-77-7), 
prepared  by  reacting 
equimolar  amounts  of 
adipic  acid  and  ht-(2- 
aminoethyl)-1,2- 
ethanediamine  to  form  a 
t)asic  polyamidoamine 
whicti  is  modified  by  reac- 
tion witti  ettiyleneimine, 
and  iurther  reacted  witti 
fonnic  acid  arxl 

(chloromettiyijoxirane-a- 
hydro-<»-tiydroxypoty(oxy- 
1 ,2-ethanediyl). 


Dated:  November  4, 1993. 
Kfichael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-27921  Filed  11-12-93;  8:45  am) 

BiLUNQ  CODE  4iaO-<)1-f 


DEPARTMENT  OF  STATE 
Bureau  of  Politico— Military  Affairs 

22  CFR  Part  121 

P>ubllc  Notice  1896] 

Amendments  to  ttie  International 
Traffic  In  Arms  Regulations  (ITAR) 

AGENCY:  Department  of  State. 
ACnON:  Final  rule. 


SUMIiilARY:  This  nile  amends  the 
regulations  implementing  section  38  of 
the  Arms  Export  Control  Act  which 
governs  the  export  of  defense  articles 
and  defense  services.  It  revises  Category 
V  of  the  U.S.  Munitions  List  (USML) 
which  covers  explosives  to  be  more 
consistent  with  multilateral  export 
controls  of  the  COCOM  International 
Munitions  List  (IML).  In  addition,  this 
final  rule  enumerates  some  commodities 
which  are  not  controlled  under  the 
USML  when  not  compounded  with 
items  controlled  by  the  USML.  This  rule 
change  is  intended  to  reduce  the  burden 


Federal  Regisler  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Rules  and  ReRulations 


60113 


on  exporters  of  defense  articles  by 
removing  certain  items  and  achieving 
consistency  between  the  unilateral 
export  controls  of  the  USML  and 
multilateral  export  controls  of  the 
COCOM  IML. 

EFFECTIVE  DATE:  November  15,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  L.  Davis,  Office  of  Defense  Trade 
Controls,  Department  of  State  703  875- 
5662  or  fax  703  875-6647. 

SUPPLEMENTARY  INFORMATION:  On  April 
27,  1992,  a  final  rule  change  was 
published  which  revised  Category  V  of 
the  USML  to  coincide  with  coverage 
contained  under  COCOM  IML#8.  Upon 
completion  of  the  COCOM  negotiations 
in  June.  1992,  IML#  8  was  further 
revised.  This  final  rule  refiects  the  final 
outcome  of  the  1992  COCOM 
negotiations  for  IML#8.  In  addition,  it 
clarifies  coverage  of  certain  substances 
and  confirms  coverage  under  Category  V 
of  boron  carbide  fuels  of  85%  purity  or 
higher;  butadienenitrileoxide  (BNO);  3- 
nitraza-1,5  pentane  diisocyanate; 
polynitrocarbonates;  Bis  (2-methyl 
aziridinyl)  methylamino  phosphine 
oxide  (methyl  BAPO);  guanidine  nitrate; 
military  aircraft  fuels  and  military  fuel 
thickeners.  It  also  removes  from  the 
USML  and  transfers  control  to  the 
Commerce  Department's  CCL  the 
following  commodities:  Nitroglycerin; 
Trinitrotoluene  (TNT) 
Trinitrophenylmethylnitramirie 
(TETRYL);  Pentaerylthritol  Tetranitrate 
(PETN)  and  Protech.  Finally,  it  specifies 
which  substances  are  not  subject  to 
USML  control  when  they  are  not 
compounded  with  controlled  items. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291 
(46  PR  13193)  and  the  procedures  of  5 
U.S.C.  553  and  554.  This  rule  affects 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  will  serve  to  reduce 
the  burden  on  exporters  by  clarifying 
USML  coverage  of  explosives.  The 
relevant  information  collection  is  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  control  no.  1404- 
0013. 

List  of  Subjects  in  22  CFR  Part  1218 

Arms  and  munitions,  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  title  22,  chapter  1, 
subchapter  M  (consisting  of  parts  120 
through  130)  of  tbe  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  Sees.  2.  38.  and  71.  Public  Law 
90-629.  Arms  Export  Control  Act.  90  Stat. 
744  (22  U.S.C  2752.  2778.  2797);  Executive 
Orclerll958,  42  PR  4311;  22  U.S.C  2658. 

2.  Section  121.12  is  revised  to  read  as 
follows: 

$121.12    Military  explosives  and 
propellants. 

(a)  Military  Explosives  in  Category  V 
are  military  explosives  or  energetic 
materials  consisting  of  high  explosives, 
propellants  or  low  explosives, 
pyrotechnics  and  high  energy  solid  or 
liquid  fuels,  including  aircraft  fuels 
specially  formulated  for  military 
purposes.  Military  explosives  are  solid, 
liquid  or  gaseous  substances  or  mixtures 
of  substances  which,  in  their 
application  as  primary,  booster  or  main 
charges  in  warheads,  demolition  and 
other  military  applications,  are  required 
to  detonate. 

Military  explosives,  military 
propellants  and  military  pyrotechnics  in 
Category  V  include  substances  or 
mixtures  containing  any  of  the 
following: 

(1)  Spherical  aluminum  powder  of 
particle  size  60  micrometres  or  less 
manufactured  from  material  with  an 
aluminum  content  of  99%  or  more; 

(2)  Metal  fuels  in  particle  sizes  less 
than  60  micrometres  whether  spherical, 
atomized,  spheroidal,  flaked  or  ground, 
manufactured  from  material  consisting 
of  99%  ormoreofany  of  the  following: 
Zirconium,  magnesium  and  alloys  of 
these;  beryllium;  fine  iron  powder  with 
average  particle  size  of  3  micrometres  or 
less  produced  by  reduction  of  iron  oxide 
with  hydrogen;  boron  or  boron  carbide 
fuels  of  85%  purity  or  higher  and 
average  particle  size  of  60  micrometers 
or  less; 

(3)  Any  of  the  foregoing  metals  or 
alloys  of  paragraphs  (a)  (1)  and  (2)  of 
this  section,  whether  or  not 
encapsulated  in  aluminum,  magnesium, 
zirconium  or  beryllium; 

(4)  Perchlorates.  chlorates  and 
chromates  composited  with  powered 
metal  or  other  high  energy  fuel 
components; 

(5)  Nitroganidine  (NQ); 

(6)  With  the  exception  of 
chlorinetrifluoride,  compounds 
composed  of  fluorine  and  one  or  more 
of  the  following:  Other  halogens, 
oxygen,  nitrogen; 

(7)  Carboranes;  decaborane; 
pentaborane  and  derivatives; 

(8)Cyclotetramethylenetetranitramine 
(HMX);  octahydro-1.3.5.7-tetranitro- 


1.3.5.7-tetrazine;  1,3,5,7-tetranitro- 
1,3.5,7-tetraza-cyclooctane;  (octogen, 
octogene); 

(9)  Hexanitrostilbene  (HNS); 

(10)  Diaminotrinitrobenzene  (DATB); 

(11)  Triaminotrinitrobenzene  (TATB); 

(12)  Triaminoguanidinenitrate 
(TAGN); 

(13)  Titanium  subhydride  of 
stiochiometry  TiH  0.65-168; 

(14)  Dinitroglycoluril  (DNGU.  DNGU); 
tetranitroglycoluril  (TNGU,  SORGUYL): 

(15) 

Tetranitrobenzotriazolobenzotriazole 
(TACOT); 

(16)  Diaminohexanitrobiphenyl 
(DIPAM); 

(17)  Picrylaminodinitropvridine 
(PYX); 

(18)  3-nitro-1.2.4-triazol-5-one  (NTO 
or  ONTA); 

(19)  Hydrazine  in  concentrations  of 
70%  or  more;  hydrazine  nitrate; 
hydrazine  perchlorates;  unsymmetrical 
dimethyl  hydrazine;  monomethyl 
hydrazine;  symmetrical  dimethyl 
hydrazine; 

(20)  Ammonium  perchlorate; 

(21)  2-(5-cyanotetrozolato)  penta 
amminecobalt  (III)  perchlorate  (CP); 

(22)  cis-bis  (5-nitrotetrazolato)  penta 
amminechobalt  (III)  perchlorate  (or 
BNCP); 

(23)  7-amino4.6- 
dinitrobenzofurazane-l-oxide(ADNBF); 
amino  dinitrobenzofuroxan; 

(24)  5.7-diamino-4,6- 
dinitrobenzofurazane-1-oxide.  (CL-14  or 
diaminodinitrobenzofurozan); 

(25)  2,4.6-trinitro-2.4.6-1riaza-cyclo- 
hexanone  (K-6  or  keto-RDX); 

(26)2.4,6,8-tetranitro-2.4,6,8-tetraaza- 
bicyclo  (3,3,0)-octanone- 
3(tetranitrosemiglycouril,  K-55,  or  keto- 
bicyclic  HMX); 

(27)  1,1,3-trinitroazetidine  (TNAZ); 

(28)  1,4,5,8-tetranitro-l, 4.5.8- 
tetraazadecalin  (TNAD); 

(29)  Hexanitrohexaazaisowurtzitane 
(CL-20  or  NNIW;  and  chlathrates  of  CL- 
20); 

(30)  Polynitrocubanes  with  more  than 
four  nitro  groups; 

(31)  Ammonium  dinitramide  (ADN  or 
SR-12); 

(32)  Cyclotrimethylentrinitramirie 
(RDX);  cyclonite;  T4:  hexahydro-1.3.5- 
trinitro-1.3.5-triazine;  1,3.5-trinitro- 
1,3,5-triaza-cyclohexane;  hexogen, 
hexogene; 

(33)  Hydroxylammonium  nitrate 
(HAN);  hydroxylammonium  perchlorate 
(HAP); 

(34)  Hydroxy  terminated 
Polybutadiene  (HTPB)  with  a  hydroxyl 
functionality  of  less  than  2.28,  a 
hydroxyl  value  of  less  than  0.77  meq/g. 
and  a  viscosity  at  30  degrees  C  of  less 
than  47  poise; 
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(b)  "Additives"  include  the  following: 

(1)  Clycidylazide  Polymer  (GAP)  and 
its  derivatives; 

(2)  Polycyanodifluoroamino- 
ethyleneoxide  (PCDE); 

(3)  Butanetrioltrinitrate  (BTTN); 

(4)  Bis-2-FluOro-2.2- 
dinitrocthylformal  (FEFO); 

(5)  Butadienenitrileo.xide  (BNO): 

(6)  Catocene,  N-butyl-ferrocene  and 
other  ferrocene  derivatives; 

(7)  3-nitraza-l,5  penfane  diisocyanate; 

(8)  Bis|2.2-dinitropropyl)  formal  and 
acetal: 

(9)  Energetic  monomers,  plasticisers 
and  polymers  containing  nitro.  azido, 
nitrate,  nitraza  or  difluroamino  groups; 

(10)1.2.3-Tris|1.2- 
bis(dinuoroamino)ethoxyl  propane;  Tris 
vinoxy  propane  adduct.  (TVOPA); 

(11)  Bisazidomethyloxetane  and  its 
polymers; 

(12)  Nitratomethylmethyloxetane  or 
poly  (3-nitratomethvl.  3-methyl 
oxetane);  (Poly-NIMMO):  (NMMO); 

(13)  Azidomethylmethyloxetane 
(AMMO)  and  its  polymers; 

(14)  Tetraethylenepentamine- 
acr>lonitrile  (TEPAN);  cyanoethylated 
polyamine  and  its  salts; 

(15)  Polynitroorthocarbonates; 

(16)  Tetraethylenepentamine- 
acr>lonitrileglycidol  (TEPANOL); 
cyanoethylated  polyamine  adducted 
with  glycidol  and  its  salts; 

(17yPolyfunctional  aziridine  amides 
with  isophthalic,  trimesic  BITA  or 
butylene  imine  trimesamide  isoyanuric. 
or  trimethyladipic  backbone  structures 
and  2-methyl  or  2-ethyl  substitutions  on 
the  aziridine  ring; 

(18)  Basic  copper  salicylate;  lead 
salicylate; 

(19)  Lead  beta  resorcylate; 

(20)  Lead  stannate.  lead  maleate.  lead 
citrate; 

(21)  Tris-l-(2-methyl)aziridinyl 
phosphine  oxide  (MAPO).  bis(2-methyl 
aziridinyl)  2-(2-hydroxypropanoxy) 
propylamine  phosphine  oxide  (BOBBA 
8).  and  other  MAPO  derivatives; 

(22)  Bis(2-methyl  aziridinyl) 
methylamino  phosphine  oxide  (methyl 
BAPO); 

(23)  Organo-metallic  coupling  agents, 
specifically: 

(i)  Neopentyl  (diallyl)  oxy.  tri 
Idioctyll  phosphato  titanate  or  titanium 
IV,  2,2(bis  2-propenolatomethyl. 
butanolato  or  tris  [dioctylj  phosphato- 
O).  or  LICA  12; 

(ii)  Titanium  IV,  |(2-propenolato- 
IJmethyl,  N-propanolatemethyl] 
butanoIato-1  or 
tris(dioctyl)pyrophosphato.  or  KR3538; 

(iii)  Titanium  IV.  [2-propenolato- 
l)methyl,  N-propanolatomethyl] 
butanolato-1;  or  tris(dioctyl)  phosphate; 

(24)  FPF-1  poly-2.2.3.3.4.4-hexanuoro 
pentane-1.5-diolformaI; 


(25)  FPF-3  poly-2.4.4.5.5.6.6- 
heptanuoro-2-trinuoromethyl-3- 
oxaheptane-l,7-diolformaI; 

(26)  Polyglycidylnitrate  (PGN)  or 
poly(nitratomethyl  oxirane);  (poly- 
GLYN)  (PGN); 

(27)  Lead-copper  chelates  of  beta- 
resorcylate  and/or  salicylates; 

(28)  Triphenyl  bismuth  (TPB); 

(29)  bis-2-hydroxyethylglycolamide 
(BHEGA); 

(30)  Superfine  iron  oxide  (Fe>0^ 
hematite)  with  a  specific  surface  area 
greater  than  250  m^/g  and  an  average 
particle  size  of  0.003  micrometres  or 
less; 

(31)  N-methyl-p-nitroaniline; 

(c)  "Precursors"  include  the 
following: 

(1)  1. 2. 4-trihydroxy butane  (1.2,4- 
butanetriol); 

(2)  Cuanidine  nitrate; 

(3)  1,3,5-trichlorobenzene; 

(4)  Bischloromethyloxetane  (BCMO); 

(5)  Low  (less  than  10.000)  molecular 
weight,  alcohol-functionalised. 
poly(ephichlorohydrin); 
poly(ephichlorhydrindiol);  and  trio); 

(6)  Propyleneimide.  2- 
methylaziridine; 

(7)  1.3.5.7.-tetraacetyl-1.3.5.7-letraaza- 
cyclooctane  (TAT); 

(8)  Dinitroazetidine-t-butyl  salt; 

(9)  Hexabenzylhexaazaisowurtzitane 
(HBIVV); 

(10)  Tetraacetyldibenzylhexa- 
azaisowurtzitane  (TAIW); 

(11)  1,4,5.8-tetraazadecaIine. 

(d)  Military  high  energy  solid  or 
liquid  fuels  specially  formulated  for 
military  purposes:  (1)  Aircraft  fuels 
controlled  by  §  121.12(a)  are  finished 
products  not  their  independent 
constituents.  (2)  military  materials 
containing  thickeners  for  hydrocarbon 
fuels  specially  formulated  for  use  in 
flamethrowers  or  incendiary  munitions; 
metal  stearates  or  palmates  (also  known 
as  octol);  and  Ml.  M2  and  M3 
thickeners; 

(e)  Any  substance,  or  mixture  meeting 
the  following  performance 
requirements: 

(1)  Any  explosive  with  a  detonation 
velocity  greater  than  8.700  m/s  or  a 
detonation  pressure  greater  than  340 
kilobars; 

(2)  Other  organic  high  explosives 
yielding  detonation  pressures  of  250 
kilobars  or  greater  that  will  remain 
stable  at  temperatures  of  523  K  (250 
degrees  C)  or  higher  for  periods  of  5 
minutes  or  longer; 

(3)  Any  other  UN  Class  1.1  solid 
propellant  with  a  theoretical  specific 
impulse  (under  standard  conditions) 
greater  than  250  seconds  for  non- 
metallized,  or  greater  than  270  seconds 
for  aluminized  compositions; 


(4)  Any  UN  Class  1.3  solid  propellant 
with  a  theoretical  specific  impulse 
greater  than  230  seconds  for  non- 
halogenized.  250  seconds  for  non- 
metallized  and  266  seconds  for 
metallized  compositions; 

(5)  Any  other  explosive,  propellant  or 
pyrotechnic  that  can  sustain  a  steady- 
state  burning  rate  greater  than  38mm 
(1.5  in)  per  second  under  standard 
conditions  of  68.9  bar  (1,000  PSI) 
pressure  and  294K  (21  degrees  C); 

(6)  Any  other  gun  propellants  having 
a  force  constant  greater  than  1,200  kj/kg; 

(7)  Elastomer  modified  cast  double 
based  propellants  (EMCDB)  with 
extensibility  at  maximum  stress  greater 
than  5%  at  233  K  ( -  40  degrees  C). 

(f)  Liquid  oxidizers  comprised  of  or 
containing  the  following: 

(1)  Inhibited  red  fuming  nitric  acid 
(IRFNA)); 

(2)  Oxygen  di fluoride. 

Nole:  Category  V  includes  the  following 

substances  when  compounded  or  mixed  with 

military  explosives,  fuels  or  propellants 

controlled  under  this  category: 

— Ammonium  picrate 

— Black  powder 

— Hexanitrodiphenylamine 

— Difluoroamine  (HNF2) 

— Nitrostarch 

—Potassium  nitrate 

— Tetranitronaphthalene 

— Trinitroanisol 

— Trinitronaphthalene 

— Trinitroxylene 

—Fuming  nitric  acid  non-inhibited  and  non- 
enriched 

— Acetylene 

— Propane 

— Liquid  oxygen 

— Hydrogen  peroxide  in  concentrations  less 
than  85% 

— Misch  metal 

— N-pyrrolidinone  and  l-methyl-2- 
pyrrolidinone 

— Oioctylmaleate 

— Ethylhexylacrylate 

— Trielhylaluminum  (TEA), 
trimethylaluminum  (TMA)  and  other 
pyrophoric  metal  alkyls  and  aryls  of 
lithium,  sodium,  magnesium,  zinc  or  txiron 

— JMitrocellulose 

— Nitroglycerin  (orglyceroltrinitrate, 
trinitroglycerine  (NG) 

—2.4.6  trinitrotoluene  (TNT) 

— Pentaerythritol  tetranitrate  (PETN) 

— TrinitrophenylmethyInitramine(Tetr>I) 

— Ethylenediaminedinitrate  (EDDN) 

— Lead  azide,  normal  and  basic  lead 
styphnate.  and  primary  explosives  or 
priming  composition  containing  azides  or 
azide  complexes 

— TriethyIeneglycoldi»itrafe  (TEGDN) 

— 2.4,6-trinitroresprfinol  (styphnic  acid) 

— Diethyldiphenyl  urea,  dimethyldipheny! 
urea  and  ipethylethyldiphenyl  urea 
(Centralires) 

— N,N-diphenylurea  (unsymmetrica! 
diphenylurea) 

— Methyl-N.N-diphenylurea  (methyl 
unsymmelrical  diphenylurea) 
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— Elhyl-N.N-diphenylurea  (elhyl 
unsymmetrical  diphenylurea) 
— 2-nitrodiphenylamine  (2-NDPA) 
— 4-nitrodiphenylamine  (4-NDPA) 
— 2,2-dinitropropanol 
— Chlorinetrifluoride. 

§121.14    [Reserved] 

3.  Section  121.14  is  removed  and 
reserved. 

Dated:  September  21. 1993. 
Dr.  Lynn  E.  Davis, 

Undersecretary  of  State  for  Internationa! 

Security  Affairs. 

|FR  Doc.  93-27907  Filed  11-12-93;  8:45  ami 

BILUNQ  CODE  471»-2S-M 

22  CFR  Part  121 
[Public  Notice  1897] 

Amendments  to  ttie  International 
Traffic  in  Arms  Regulations  (ITAR) 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  tlie 
regulations  implementing  section  38  of 
the  Arms  Export  Control  Act.  which 
governs  the  export  of  defense  articles 
and  defense  services. 

It  reduces  the  burden  on  munitions 
exporters  by  eliminating  the  more 
stringent  restrictions  on  the  export  of 
these  vessels,  components,  and  parts 
when  designated  as  Significant  Military 
Equipment  (SME).  This  rule  also 
removes  certain  craft  and  vessels  that 
are  not  inherently  military  from  State 
Department  control  and  distinguishes 
between  combatant  vessels  and  non- 
combatant  vessels. 

EFFECTIVE  DATE:  November  15,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Marie  H.  Biancaniello,  Chief,  Arms 
Licensing  Division,  Office  of  Defense 
Trade  Controls,  Department  of  State 
(703-875-6644). 

SUPPLEMENTARY  INFORMATION:  This  rule 
amends§121.1.  Category  VI  of  the  ITAR 
which  defines  vessels  of  war  and  special 
naval  equipment.  It  establishes  certain 
patrol  craft,  auxiliary  vessels  and 
special  naval  equipment,  components 
and  parts  residing  on  the  USML  as  non- 
SME.  In  addition,  this  rule  amends 
§  121.15  of  the  ITAR  which  lists  the 
types  of  naval  vessels  subject  to  State 
Department  control  under  Category  VI. 
The  revised  list  distinguishes  between 
combatant  vessels  and  non-combatant 
vessels.  After  consultation  with  the 
Department  of  Defense,  the  Department 
of  State  has  determined  that  certain 
patrol  craft,  auxiliary  vessels  and 
special  naval  equipment  components 


and  parts  described  in  Category  VI 
should  not  be  designated  as  SME  since 
they  do  not  meet  the  guidelines 
established  in  §  120.19(a)  and  that 
§  121.15  should  be  amended 
accordingly. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291 
(46  FR 13193)  and  the  procedures  of  5 
U.S.C.  553  and  554.  In  addition,  this 
amendment  affects  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
and  will  serve  to  reduce  the  burden  on 
exporters  in  that  respect.  The  relevant 
information  collection  is  to  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  control  No.  1405-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  title  22.  chapter  I, 
subchapter  M  (consisting  of  parts  120 
through  130)  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  UST 

1.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  Sees.  2.  38,  and  71,  Pub.  L.  90- 
629  Arms  Export  Control  Act,  90  Slat.  744 
(22  U.S.C.  2752.  2778.  2797);  E.O.  11958.  42 
FR  4311;  22  U.S.G  2658. 

2.  In  §  121.1,  Category  VI  is  revised  to 
read  as  follows: 

$121.1    General.  Ttte  United  States 
Munitions  List 


Category  VI — Vessels  of  War  and  Special 
Naval  Equipment. 

•(a)  Warships,  amphibious  warfare  vessels, 
landing  craft,  mine  warfare  vessels,  patrol 
vessels  and  any  vessels  specifically  designed 
or  modified  for  military  purposes.  (See 
§121.15.) 

(b)  Patrol  craft  without  armor,  armament  or 
mounting  surfaces  for  weapon  systems  more 
significant  than  .50  caliber  machine  guns  or 
equivalent  and  auxiliary  vessels.  (See 
§121.15.) 

'  (c)  Turrets  and  gun  mounts,  arresting 
gear,  sp>ecial  weapons  systems,  protective 
systems,  submarine  storage  batteries, 
catapults,  mine  sweeping  equipment 
(including  mine  countermeasures  equipment 
deployed  by  aircraft)  and  other  significant 
naval  systems  sjiecificaily  designed  or 
modified  for  combatant  vessels. 

(d)  Harbor  entrance  detection  devices 
(magnetic,  pressure,  and  acoustic)  and 
controls  therefor. 

*  (e)  Naval  nuclear  propulsion  plants,  their 
land  prototyptes,  and  special  facilities  for 
their  construction,  support,  and 


maintenance.  This  includes  any  machinery, 
device,  component,  or  equipment  specifically 
developed,  designed  or  modified  for  use  in 
such  plants  or  facilities.  (See  §  123.20) 

(f)  All  specifically  designed  or  modified 
components,  parts,  accessories,  attachments, 
and  associated  equipment  for  the  articles  in 
paragraphs  (a)  through  (e)  of  this  category. 

(g)  Technical  data  (as  defined  in  §  120.10) 
and  defense  services  (as  defined  in  §  120.9) 
directly  related  to  the  defense  articles 
enumerated  in  paragraphs  (a)  through  (f)  of 
this  category.  (See  §  125.4  for  exemptions.) 
Technical  data  directly  related  to  the- 
manufacture  or  production  of  any  defense 
articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 

3.  Section  121.15  i«  revised  to  read  as 
follows: 

§121.15    Vessel*  of  war  and  special  naval 
equipment 

Vessels  of  war  means  vessels, 
waterbome  or  submersible,  designed, 
modified  or  equipped  for  military 
purp>oses,  including  vessels  described  as 
developmental,  "demilitarized"  or 
decommissioned.  Vessels  of  war  in 
Category  VI,  whether  developmental, 
"demilitarized"  and/or  decommissioned 
or  not.  include,  but  are  not  limited  to. 
the  following: 

(a)  Combatant  vessels:  (1)  Warships 
(including  nuclear-powered  versions): 

(i)  Aircraft  carriers. 

(ii)  Battleships. 

(iii)  Cruisers. 

(iv)  Destroyers. 

(v)  Frigates. 

(vi)  Submarines. 

(2)  Other  Combatants: 

(i)  Patrol  Combatants  (e.g..  including 
but  not  limited  to  PHM). 

(ii)  Amphibious  Aircraft/Landing 
Craft  Carriers. 

(iii)  Amphibious  Materiel/Landing 
Craft  Carriers. 

(iv)  Amphibious  Command  Ships. 

(v)  Mine  Warfare  Ships. 

(vi)  Coast  Guard  Cutters  (e.g.. 
including  but  not  limited  to:  WHEC. 
WMEC). 

(b)  Combatant  Craft:  (1)  Patrol  Craft 
(patrol  craft  described  in  §  121.1, 
Category  VI,  paragraph  (b)  are 
considered  non-combatant): 

(i)  Coastal  Patrol  Combatants. 

(ii)  River,  Roadstead  Craft  (including 
swimmer  delivery  craft). 

(iii)  Coast  Guard  Patrol  Craft  (e.g.. 
including  but  not  limited  to  WPB). 

(2)  Amphibious  Warfare  Oaft: 

(i)  Landing  Craft  (e.g..  including  but 
not  limited  to  LCAC). 

(ii)  Special  Warfare  Craft  (e.g.. 
including  but  not  limited  to:  LSSC, 
MSSC.  SDV.  SWCL.  SWCM). 


60116    Federal  Register  /  Vol.  58.  No.  218  /  f^onday.  November  15.  1993  /  Rules  and  Regulations 


(3)  Mine  Warfare  Craft  and  Mine 
Coimtenneasures  Craft  (e.g.,  including 
but  not  limited  to:  MCT,  MSB). 

(c)  Non-Combatant  Auxiliary  Vessels 
and  Support  Ships: 

(1)  Com'oat  Logistics  Support: 

(i)  Underway  Replenishment  Ships, 
(ii)  Surface  Vessel  and  Submarine 
Tender/Repair  Ships. 

(2)  Support  Ships: 

(i)  Submarine  Rescue  Ships. 

(ii)  Other  Auxiliaries  (e.g.,  including 
but  not  limited  to:  AGDS.  AGF,  AGM. 
AGOR.  AGOS.  AH,  AP,  ARL.  AVB, 
AVM,  AVT). 

(d)  Non-Combatant  Support,  Service 
and  Miscellaneous  Vessels  (e.g., 
including  but  not  limited  to:  DSRV, 
DSV,  NR.  YRR). 

Dated:  September  21, 1993. 

Dr.  Lynn  E.  Davis, 

Under  Secretary  of  State  for  International 
Security  Affairs. 

|FR  Doc  93-27908  Filed  11-12-93;  8:45  am) 

MUJNO  COM  4nO-2S-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  In  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Wittidrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporaticm. 

ACTION:  Final  rule. 

SUMMARY:  Ibis  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  and  Valuation  of 
Plan  Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676). 
Part  2619  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  Part  2676  contains  the 
interest  assumptions  for  valuations  of 
multiemployer  plans  that  have 
undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  December 
1993,  and  to  multiemployer  plans  with 
valuation  dates  in  December  1993. 
EFFECTIVE  DATE:  December  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(Code  22000),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 


Washington.  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 

SUi>PLEMENTARY  INFORMATION:  This  rule 
adopts  the  December  1993  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619.  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  rv  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities",  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619.  subpart 
C  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  tbis  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assiunptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  December  1993  and 
multiemployer  plans  that  have 


undergone  mass  withdrawal  and  have 
valuation  dates  during  December  1993. 
For  annuity  benefits,  the  interest  rates 
will  be  5.60%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  4.25%  for 
the  period  during  which  benefits  are  in 
pay  status  and  4.0%  during  the  period 
preceding  the  benefit's  placement  in  pay 
status.  (ERISA  section  205(g)  and 
Internal  Revenue  Code  section  417(e) 

f)rovide  that  private  sector  plans  valuing 
ump  sums  under  $25,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  sums 
exceeding  $25,000  are  restricted  to 
120%  of  the  PBGC  interest 
assumptions).)  These  annuity  and  lump 
sum  interest  assumptions  are 
unchanged  from  the  November  1993 
interest  assumptions. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  maricet  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  December 
1993,  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  December 
1993,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  the 
promulgation  of  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  criteria  set  forth  in  Executive  Order 
12866,  because  it  will  not  have  an 
annual  effiect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities:  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
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planned  by  another  agency:  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  or 
recipients  thereof:  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

ListofSubfects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 

Employee  beneHt  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI. 


title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  261»-{AMENDED] 

1.  The  authority  citation  for  part  2619 
^continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,1344.  and  1362. 

2.  In  appendix  B,  Rate  Set  2  is  added 
to  Table  I.  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619— Interest 
Rates  Used  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  detennining  the  value  of  interest  factors 
of  the  fomi  v<':*  (as  defined  in 
§  2619.43(b)(1))  for  purposes  of  applying  the 
formulas  set  forth  in  §  2619.43  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 
foctor  used  in  valuing  benefits  under  this 

Table  I 

[Lump  sum  valuations] 


Rate  set 


For  plans  witti  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percerrt) 


subpart  to  be  paid  as  lump  sums  (including 
the  return  of  accumulated  employee 
conU-ibutions  upon  death),  the  PBGC  shall 
employ  the  values  of  i' set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  J<y<n"). 
interest  rate  i'  shall  apply  from  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n'<y<n"*n2).  interest  rate  iJ  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  n'  years, 
interest  rate  i"  shall  apply  for  the  following 
n'  years:  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>n'+n'),  interest  rate  iJ  shall  apply  from  the 
valuation  date  for  a  period  ofy-n'-n* 
years,  interest  rate  i^  shall  apply  for  the 
following  n2  years,  interest  rate  i'  shall  apply 
for  the  following  n'  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Deferred  annutties  (percent) 


ni 


n» 


Jl - 


12-1-93 


1-1-94 


4.25 


4.00 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  fiactors 
of  the  form  v<'; "  (as  defined  in 
§  2619.4g(b)(l)]  for  purposes  of  applying  the 
formulas  set  forth  in  $  2619.49  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 


factor  used  in  valuing  annuity  benefits  under 
this  subpart,  the  plan  administrator  shall  use 
the  values  of  i'  prescribed  in  Table  II  hereof 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  i',  i^ and  referred  to 

Table  II 

(Annuity  valuations] 


^or  valuation  dates  occurring  In  the  month— 


generally  as  i<)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


The  values  of  i,  are: 


fort- 


fort. 


fort. 


December  1993 


.0560 


1-25 


.0525 


>25        N/A 


tg/A 


PART  267&-[AMENDEO] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.Q  1302(b)(3), 
1399(c){tMD).  and  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  2  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  H.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 


republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Pari  2676 — Interest 
Rates  Used  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  V'>:«  (as  defined  in 
§  2676.13(bUl))  for  purposes  of  applying  the 


formulas  set  forth  in  §  2676.13  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 
factor  used  in  valuing  t)enef5ts  under  this 
subpart  to  be  paid  as  lump  sums,  the  PBGC 
shall  use  the  values  of  i,  prescribed  in  Table 
I  hereof  The  interest  rates  set  forth  in  Table 
I  shall  be  used  by  the  PBGC  to  calculate 
benefits  payable  as  lump  sum  benefits  as 
follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
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on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0  <  y 
<  ni),  interest  rate  ii  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 


(3)  For  beneHts  lor  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni  <  y 
in\  *  nj).  interest  rate  i]  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  i|  shall  apply  for  the 
following  ni  years:  thereafter  the  immediate 
annuity  rate  shall  apply. 

Table  I 

(Lump  sum  valuations] 


(4)  For  beneAts  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y       > 
Hi  ♦  nj),  interest  rate  iy  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  n2 
years,  interest  rate  ij  shall  apply  for  the 
following  n2  years,  interest  rate  ii  shall  apply 
for  the  following  ni  years:  thereafter  the 
immediate  annuity  rate  shall  apply. 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Defen'ed  annuities  (percent) 


ni 


th 


12-1-93 


1-1-94 


4.25 


4.00 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v":"  (as  dePmed  in 
§  2676. 1 3(b)(  1))  for  purposes  of  applying  the 
formulas  set  forth  in  8  2676.13  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 


hctor  used  in  valuing  annuity  benefits  under 
this  subpart,  the  plan  administrator  shall  use 
the  values  of  ii  prescribed  in  table  below. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  i I,  i] and  referred  to 

Table  II 

[Annuity  valuations] 


generally  as  i,)  assumed  to  be  in  effect 
between  s|)ecified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month:  those  anniversaries  are 
specifled  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occuning  in  ttie  montt>— 


The  values  of  i,  are: 


fort. 


fort- 


fort- 


December  1993 


.0560 


1-25 


.0525 


>25 


hJ/A 


N/A 


Issued  in  Washington.  DC.  on  this  9th  day 
of  November  1993. 
Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  93-28000  Filed  11-14-93:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  96 
RIN  0970-AB06 

Social  Services  Block  Grant  Program; 
New  Reporting  Requirements 

AGENCY:  Administration  for  children 
and  Families.  HHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  is  issuing 
this  final  rule  to  implement  new  annual 
reporting  requirements  for  the  Social 
Services  Block  Grant  program.  Also,  as 
required  by  statute,  we  are  publishing 
uniform  definitions  of  services  which 


stales  must  use  in  submitting  certain 
information  required  in  their  annual 
reports. 

DATES:  The  effective  date  of  this 
regulation  is  December  15,  1993. 
However,  the  reporting  requirements  in 
the  statute  became  effective  upon  their 
enhancement  on  October  13,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  Tudor  (202)  401-5535  or  Frank 
Bums  (202)  401-5536.  Administration 
for  Children  and  Families.  Office  of 
Community  Services.  Fourth  Floor — 
East  Wing.  370  L'Enfant  Promenade. 
S\V.,  Washington.  DC  20447. 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Description 

The  Omnibus  Budget  Reconciliation 
Act  of  1981  (Pub.  L  97-35)  amended 
title  XX  of  the  Social  Security  Act  (the 
Act).  42  U.S.C.  1397.  to  establish  the 
Social  Services  Block  Grant  (SSBG) 
program.  Under  this  program,  grants  are 
made  to  the  50  states,  the  District  of 
Columbia,  and  other  eligible 
jurisdictions  (Puerto  Rico.  Guam,  the 
Virgin  Islands,  American  Samoa,  and 


the  Commonwealth  of  the  Northern 
Mariana  Islands)  for  use  in  funding  a 
variety  of  social  services  directed 
towards  the  needs  of  individuals  and 
families  residing  within  each  state. 

Social  services  are  directed  at  five 
goals  in  the  Social  Services  Block  Grant 
statute  to:  Prevent,  reduce  or  eliminate 
dependency;  achieve  or  maintain  self- 
sufficiency;  prevent  neglect,  abuse  or 
exploitation  of  children  and  adults; 
prevent  or  reduce  inappropriate  care; 
and  secure  admission  or  referral  for 
institutional  care  when  other  forms  of 
care  are  not  appropriate. 

In  fiscal  year  1991.  $2.8  billion  was 
allotted  to  states  based  on  the  statutory 
formula.  Within  the  specific  limitations 
in  the  law  (42  U.S.C.  1397d).  each  state 
has  the  flexibility  to  determine  what 
services  will  be  provided,  who  is 
eligible  to  receive  services,  and  how 
funds  are  distributed  among  the  various 
services  within  the  state.  State  or  local 
SSBG  agencies  may  provide  these 
services  directly  or  purchase  them  from 
other]  iblic  or  private  agencies  and/or 
individuals. 
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n.  New  Statutory  Requirements 

Prior  to  the  enactment  of  the  Family 
Support  Act  of  1988,  section  2006  of  the 
Social  Security  Act  (42  U.S.C.  1397e) 
required  each  state  to  report  biennially 
on  activities  carried  out  under  the 
SSBC.  The  report  was  required  to 
include  an  accurate  description  of  such 
activities,  a  complete  record  of  the 
purposes  for  which  funds  were  spent, 
and  the  extent  to  which  funds  were 
spent  consistent  with  the  state's  pre- 
expenditure  report  required  by  section 
2004  (42  U.S.C  1397c). 

Section  607  of  the  Family  Support  Act 
of  1988.  Fubhc  Law  100-485.  amended 
section  2006  to  require  that  reports  be 
submitted  annually  rather  than 
biennially.  In  addition,  a  new 
subsection  2006(c)  was  added  to  require 
that  the  following  specific  information 
be  submitted  as  a  part  of  each  state's 
annual  report: 

(1)  The  number  of  individuals  who 
received  services  paid  for  in  whole  or  in 
part  with  funds  made  available  under 
this  title,  showing  separately  the 
number  of  children  and  the  number  of 
adults  who  received  such  services,  and 
broken  down  in  each  case  to  reflect  the 
types  of  services  and  circumstances 
involved; 

(2)  The  amount  spent  in  providing 
each  type  of  service,  showing  separately 
for  each  type  of  service  the  amount 
spent  per  diild  recipient  and  the 
amount  spent  per  adult  recipient; 

(3)  The  criteria  applied  in 
determining  eligibility  for  services  (such 
as  income  eligibility  guidelines,  sliding 
fee  scales,  the  effect  of  public  assistance 
benefits,  and  any  requirements  for 
enrollment  in  school  or  training 
programs); 

(4)  The  methods  by  which  services 
were  provided,  showing  separately  the 
services  provided  by  public  agencies 
and  those  provided  by  private  agencies, 
and  broken  down  in  each  case  to  reflect 
the  types  of  services  and  circumstances 
involved. 

Section  2006(c)  also  directs  the 
Secretaiy  to  establish  uniform 
deGnitions  of  services  for  use  by  the 
states  in  preparing  the  above 
information  and  "to  make  such  other 
provision  as  may  be  necessary  to  assure 
that  compliance  with  these 
requirements  will  not  be  unduly 
burdensome  on  the  States." 

m.  Background 

The  SS6G  was  enacted  in  fiscal  year 
1981  to  replace  the  previous  title  XX 
program  that  had  been  in  effect  since 
1975.  Reporting  requirements 
implementing  the  prior  title  XX  program 
included  the  Social  Services  Reporting 


Requirements  (SSRR) — a  system  of 
quarterly  and  annual  reports  from  states 
of  unduplicated  counts  of  recipients,  by 
service,  by  eligibility  category,  by 
expenditiu*  of  funds,  by  method  of 
provision,  and  by  title  XX  goal,  as  well 
as  special  reports  on  child  day  care. 
When  the  SSBG  was  enacted,  the 
Department  decided  not  to  go  beyond 
the  language  of  the  statute  in 
implementing  the  biennial  reporting 
requirements.  However,  beginning  in 
1983,  the  Office  of  Human  Development 
Services,  the  office  which  previously 
administered  the  SSBG,  funded  the 
American  Public  Welfare  Association  to 
operate  a  Voluntary  Cooperative 
Information  System  to  collect  data  on 
state  SSBG  services,  expenditures  and 
numbers  of  individuals  served.  States 
have  supported  the  concept  of  a 
voluntary  information  collection 
system,  but  not  all  states  have 
participated  or  submitted  complete  data 
on  their  use  of  SSBG  funds. 

IV.  Notice  of  Proposed  Rulemaking 

On  April  5, 1990,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  implement  the 
new  reporting  requirements  enacted  in 
the  Family  Support  Act  of  1988  (55  FR 
12678). 

The  proposed  rule  contained,  but  did 
not  go  beyond,  the  reporting 
requirements  contained  in  the  statute. 
The  NPRM  also  proposed  uniform 
definitions  of  26  services  that  states 
would  be  required  to  use  In  preparing 
the  information  required  by  section 
2006(c).  and  a  one-page  reporting  form 
for  th^umerical  data  required  by 
section  2006(c). 

,    We  received  comments  from  32  state 
agencies  in  29  states,  two  local  service 
provider  organizations,  and  three 
nationad  organizations,  including  one 
national  organization  representing  state 
SSBG  agencies.  In  addition,  we  met 
with  representatives  of  state  SSBG 
agencies  responsible  for  complying  with 
the  new  reporting  requirements. 

V.  Summary  of  Changes  in  the  Final 
Rule 

In  developing  the  final  rule,  the 
Department  maintained  its  commitment 
to  the  principles  stated  in  the  NPRM: 

1.  All  requirements  or  procedures 
were  evaluated  to  assure  that 
compliance  with  and  implementation  of 
the  requirement  would  not  be  unduly 
burdensome  on  the  states. 

2.  The  uniform  service  definitions  the 
Department  developed  did  not  affect 
state  flexibility  in  the  selection  of  the 
services  a  state  chose  to  provide,  in  the 
state  defini^on  of  these  services,  or  in 
the  state's  use  of  its  SSBG  funds. 


3.  No  additional  federal  funds  are 
being  requested  for  state 
implementation  of  the  new  statutory 
requirements. 

4.  While  no  monetary  penalties  are 
assessed  for  noncompliance,  a  state 
would  be  subject  to  an  audit  finding  for 
failure  to  submit  an  annual  report 
containing  the  information  specified  in 
section  2006  of  the  Act 

In  general,  the  majority  of  the 
comments  supported  the  Department's 
proposed  approach  and  the  specific 
provisions  of  the  NPRM.  However,  after 
full  consideration  of  all  of  the 
comments,  we  have  made  the  following 
changes  or  retained  the  following 
provisions: 

(1)  We  have  amended  §  96.74(a)(3)  to 
add  a  requirement  that  states  report  a 
total  amount  of  federal,  state  and  local 
funds  for  each  service.  The  language  of 
the  law  is  clear  in  requiring  reports  of 
the  number  of  persons  served  in  whole 
or  in  part  with  SSBG  funds;  the  law  is 
not  explicit  about  whether  SSBG  funds 
or  total  social  services  funding  should 
be  reported.  We  received  many 
comments  pointing  out  that  SSBG 
funding  in  many  states  represents  only 
a  fraction  of  the  total  state  expenditures 
for  most  services.  Many  comments 
suggested  that  average  costs,  limited  to 
SSBG  funds,  per  adult  recipient  and 
child  recipient  would  be  meaningless. 
This  additional  information  will 
provide  a  context  for  understanding  the 
recipient  and  expenditiue  figures 
reported  by  states. 

(2)  Section  96.74(b)(3)  continues  to 
require  states  to  report  actual  numbers 
of  recipients  and  actual  expenditures 
when  this  information  is  available,  but 
allows  states  to  use  data  based  on 
sampling  and/or  estimates  when  actual 
figures  are  unavailable. 

(3)  The  determination,  stated  in  the 
NPRM,  that  no  federal  purpose  would 
be  served  by  requiring  states  to  report  an 
unduplicated  count  of  recipients  has 
been  retained  in  the  final  rule.  Many 
states  commented  that  unduplicated 
counts  would  be  unduly  burdensome 
and  would  require  costly  systems 
development  to  implement 

(4)  We  have  attempted  to  increase  the 
reliability  and  uniformity  of  data  by 
clarifying  how  states  should  count 
recipients  of  services  to  determine  the 
total  number  of  recipients  of  each 
service.  Section  96.74(b)(3)  directs  states 
to  consider  a  service  provided  to  a 
recipient  for  the  length  of  the  reporting 
period  (one  year)  or  any  fraction  thereof 
as  a  single  service. 

(5)  SecUon  96.74(b)(3)  also  directs 
states  to  count  only  a  single  recipient  for 
each  service.  We  have  suggested  that  the 
states  consider  the  recipient  to  be  the 
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individual  who  directly  interacts  with 
the  service  provider.  We  have  made  this 
change  in  response  to  questions  about 
which  individuals  states  should  count 
when  services  are  delivered  on  behalf  of 
families. 

(6)  Section  96.17(a)(2)  clarifies  that 
states  may  use  either  the  federal  or  the 
state  fiscal  year  as  the  reporting  period 
for  the  annual  report. 

(7)  We  have  accepted  almost  all  of  the 
specific  editorial  and  technical 
comments  we  received  regarding 
changes  in  the  Uniform  Definitions  of 
Services.  The  definitions  remain 
descriptive  and  broadly  inclusive,  with 
illustrative  examples  of  component 
services  and  activities. 

(8)  We  have  added  two  new  services 
deHnitions  in  the  Uniform  Definitions  of 
Services.  Employment  Services  are  now 
defined  as  a  discrete  service  category; 
they  formerly  had  been  considered  a 
component  of  Employment.  Education 
and  Training  Services.  A  new  services 
definition.  Independent  and 
Transitional  Living  Services,  has  also 
been  added. 

(9)  To  permit  greater  specificity  in 
reporting  expenditure  data,  we  have 
revised  §  96.74(b)(4),  and  the  reporting 
form,  to  add  several  sub-categories  to 
item  30.  non-.service  expenditures.  This 
section  now  requires  reporting  of  funds 
transferred  to  or  from  the  SSBG. 
balances  carried  over  by  a  state  from  the 
previous  fiscal  year,  balances  carried 
forward  to  the  next  fiscal  year,  and  other 
administrative  costs  and  activities. 

(10)  We  have  deleted  the  requirement 
in  §  96.74(b)(4)  that  the  total  in  the 
Expenditure  column  of  the  reporting 
form  (services  plus  other  expenditures) 
must  equal  the  state's  allotment  for  that 
fiscal  year. 

VI.  Summary  of  Comments  and  the 
Departmental  Response 

We  appreciate  the  thoughtful 
comments  and  recommendations  and, 
in  some  cases,  detailed  analysis  we 
received  on  the  NPRM.  All  written 
comments  were  analyzed  and  form  the 
basis  for  changes  we  have  made  in  these 
final  rules.  The  discussion  which 
follows  includes  a  summary  of  the 
major  comments,  our  responses  to  those 
comments,  and  the  changes  that  have 
been  made  in  the  final  rule  as  a  result 
of  the  comments. 

1.  General  Comments 

Most  states  and  organizations  were 
supportive  of  the  approach  taken  in  the 
NPRM.  especially  of  the  Department's 
efforts  to  implement  the  new  statutory 
requirements  with  minimum  burden  on 
the  states. 


Comments: 

•  The  regulations  accomplish  the 
dual  task  of  obtaining  information  on 
the  uses  of  Social  Services  Block  Grant 
funds  and  minimizing  the  burden 
placed  on  states.  They  accomplish  the 
goal  of  adequate  accountability  without 
the  redirection  of  an  undue  amount  of 
resources  from  service  provision  to 
administrative  activity. 

However,  several  comments  objected 
to  the  implementation  of  any  additional 
requirements  under  the  SSBG. 

Comments: 

•  We  recognize  that  the  new  reporting 
requirements  are  imposed  by  statute. 
Even  so,  we  believe  that  they  are 
inherently  inconsistent  with  the  block 
grant  concept,  which  was  implemented 
with  the  understanding  that  reporting 
requirements  would  be  minimized. 

•  When  the  SSBG  was  implemented 
states  were  granted  flexibility  and  were 
relieved  of  many  burdensome 
requirements  in  exchange  for  block 
grant  funding.  We  are  now  still  under 
block  grant  funding  but  are  returning 
the  onerous  reporting  requirements  of 
pre-block  grant  years. 

Department's  response: 
No  changes  are  required  by  these 
comments. 

2.  SSBG  Funds  Only  Part  of  the  Total 
State  Social  Service  Program 

A  serious  concern  affecting  the 
consistency,  reliability  and 
interpretation  of  the  data  raised  by 
several  states  is  that,  in  most  states, 
services  are  only  partially  funded  with 
SSBG  funds.  This  means  that,  as 
proposed  in  the  NPRM.  states  wo«ld 
report  the  number  of  people  served  in 
whole  or  part  with  SSBG  funds  but 
report  on  services  expenditures  based 
on  SSBG  dollars  alone.  This  could  lead 
to  erroneous  conclusions  about  the  costs 
of  services  because  average 
expenditures  would  be  understated. 
Generally,  states  seemed  to  recognize  a 
need  for  accountability,  but  wanted  the 
data  they  report  to  be  accurate  and 
u.seful. 

Comments: 

•  Since  SSBG  funds  might  pay  a 
portion  of  the  total  cost  of  a  service, 
reports  of  average  costs  f)er  service 
recipient  will  be  incomplete  and 
virtually  meaningless. 

•  It  is  recommended  that  more 
consideration  be  given  to  providing 
guidance  to  states  which  will  minimize 
the  potential  for  greatly  overstating  the 
numbers  of  recipients  of  SSBG  funded 
services.  One  method,  of  course,  is  that 
if  SSBG  funds  5  percent  of  a  service, 
then  5  percent  of  the  recipients  would 


be  reported.  Without  some  specific 
guidance  to  states  the  data  on  per 
recipient  costs  will  almost  certainly 
contain  very  large  variations  and  will 
have  very  little  value  to  planners  or 
policy  makers. 

•  As  an  example,  in  FY  1990.  the 
state  projects  $208  million  in  social 
services  expenditures,  but  the  state's 
SSBG  allotment  is  $129.3  million.  If 
Congress  is  interested  in  the  social 
services  delivered  to  needy  citizens,  it 
would  be  necessary  to  report  as  we  do 
now  the  entire  picture  of  services  that 
fall  within  SSBG. 

•  The  proposed  requirement 
describes  services  which  are  funded  in 
whole  or  in  part  by  SSBG.  In  many 
cases,  in  our  state,  SSBG  funds  only  a 
fractional  portion  of  the  total  service 
provided  and,  as  a  result,  this  will  not 
be  reflected  accurately  in  the  total  cost 
per  client  figure. 

•  The  expenditures  per  child  and  the 
expenditures  per  adult  may  be  very 
misleading  because  the  SSBG  funds 
cover  only  a  portion  of  the  actual 
services  cost. 

Department's  response: 

After  much  consideration,  we  agreed 
that  a  change  was  needed  and  have 
added  a  new  requirement  in 
§  96.74(a)(3).  For  each  of  the  service 
categories,  states  should  report  (or 
estimate,  or  determine  the  amount 
through  sampling)  the  amount  of 
federal,  state  and  local  funds  that 
support  the  service. 

We  recognize  that  ^ere  is  wide 
variation  among  states  in  their  use  of 
and  coordination  with  other  sources  of 
funding  for  social  services  programs. 
Some  states  include  within  their 
services  programs  only  SSBG  and  state 
funds,  while  others  include  funds  from 
other  federal  programs,  e.g..  the 
Community  Services  Block  Grant,  the 
Job  Opportunities  and  Basic  Skills 
(JOBS)  program.  Child  Welfare  Services, 
the  Older  Americans  Act,  and  Medicaid, 
as  well  as  state  and  local  funding.  We 
are  requesting  that  the  states  provide,  as 
part  of  their  annual  report,  a  listing  of 
the  programs  and  amounts  of  funding 
which  constitute  their  overall  services 
programs.  We  have  made  a 
corresponding  change  in  the  reporting 
form  (see  appendix  B). 

3.  Estimation  and  Sampling  of  Data 

Out  of  concern  for  the  accuracy  and 
reliability  of  data,  one  comment 
suggested  that  estimation  and  sampling 
not  be  allowed  under  the  final  rule. 

Comment: 

•  In  the  rules,  it  is  proposed  that  if 
accurate  data  was  not  available  then 
sampling  or  estimating  would  be 
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allowed.  Even  a  small  amount  of 
sampling  or  estimating  may  invalidate 
the  data  or  raise  questions  about  the 
reliability  of  the  information.  It  has  been 
the  experience  of  this  agency  that  when 
estimations  are  used,  the  budgeting 
process  becomes  questionable  in  the 
eyes  of  the  public  or  lawmakers. 

However,  most  of  the  comments 
endorsed  the  use  of  estimation  and 
sampling  as  a  way  of  relieving  undue 
burdens  on  state  data  collection  efforts, 
and,  in  some  cases,  as  the  only  way 
such  information  could  become  readily 
available. 

Comments: 

•  Major  systems  development,  at 
great  cost  to  this  state,  would  be 
necessary  if 'actual'  statistics  were 
required.  We  ask  that  the  option  of 
providing  'estimates'  be  sustained  in  the 
final  regulation. 

•  SSBG  dollars  are  widely  spread 
over  salaries  and  services  and  may  be 
mixed  with  other  funds.  It  is  therefore 
difficult  to  collect  data  that  represent 
discrete  SSBC  services.  In  some 
programs,  we  will  have  to  rely  heavily 
on  estimated  data. 

•  Our  ability  to  meet  the  new 
requirements  is  dependent  on  retaining 
the  assurance  that  estimates  can  be 
reported  when  actual  recipient  or 
expenditure  data  is  not  available. 

•  In  the  past,  the  block  grant  client 
counts  and  expenditures  have  been 
estimated,  based  on  the  assumption  that 
all  clients  of  Departments  of  Social 
Services  and  Human  Service 
Departments  in  target  groups  other  than 
Developmental  Disability.  Mental 
Health  and  Alcohol  or  other  Drug  Abuse 
are  funded  by  SSBG  funds.  We  could 
continue  to  use  this  estimation  method. 

Department's  response: 

We  continue  to  be  favorably 
impressed  with  the  sense  of 
responsibility  displayed  by  state 
agencies  in  their  desire  that  the 
information  collected  be  as  accurate  as 
possible.  While  we  agree  that  actual 
counts  of  recipients  and  expenditure 
data  provide  more  reliable  information, 
we  are  charged  by  law  to  minimize  the 
burden  on  states,  and  believe  that  such 
a  requirement  would  be  too 
burdensome.  Therefore,  we  have  made 
no  changes  in  this  section  of  the  rule  as 
proposed.  Section  96.74(b)(3)  requires 
that  states  use  sampling  and  estimation 
techniques  only  where  actual  figures  are 
unavailable:  that  data  be  identified  as 
actual  figures,  or  figures  based  on 
sampling  or  estimation;  and  that  the 
sampling  and/or  estimation  process(es) 
be  described.  We  believe  that  the 
availability  of  this  information  is 
sufficient  to  inform  researchers  and 


policymakers  of  the  limitations  of  the 
data.  The  reporting  form  has  been 
revised  to  indicate  whether  data  are 
actual,  estimated  or  based  on  sampling. 

4.  Duplicated  Counts  of  Services 
Recipients 

In  the  preamble  to  the  notice  of 
proposed  rulemaking,  we  noted  that  "no 
federal  purpose  would  be  served  by 
requiring  states  to  report  an 
unduplicated  count  of  recipients."  We 
are  aware  that  only  a  few  states  have  the 
capability  of  producing  an  unduplicated 
count.  The  comments  we  received 
refiect  this. 

Two  states  suggested  that 
unduplicated  counts  be  required. 

Comments: 

•  The  NPRM  states  that  "no  federal 
purpose  would  be  served  by  requiring 
states  to  report  an  unduplicated  count  of 
recipients."  In  discussions  this  position 
was  restated  by  federal  representatives. 
We  are  convinced  that  if  states  provide 
duplicated  counts,  then  information  on 
costs  per  recipient  will  have  little 
meaning.  Since  the  amount  of 
duplication  would  be  unknown  either 
within  an  individual  state's  report  or 
from  state  to  state,  little  use  could  be 
made  of  the  information. 

•  The  biggest  problem  we  see  here  is 
the  counting  of  clients.  If  states  are 
allowed  to  provide  duplicated  counts  of 
clients,  the  data  become  almost 
meaningless.  We  recommend  that  states 
be  asked  to  provide  an  unduplicated 
count  of  clients  within  each  Service 
Category.  States  which  cannot  provide 
an  unduplicated  count  should  be 
allowed  to  estimate.  "Not  Available"  is 
more  meaningful  than  a  duplicated 
number. 

Most  states,  however^  favor  the 
position  taken  in  the  NPRM. 

Comments: 

•  Given  the  current  variability  in 
states'  SSBG  data  collection  capabilities, 
the  reports  of  individuals  receiving 
services  will  range  from  carefully 
screened  unduplicated  counts  to  grossly 
duplicated  totals. 

•  Although  the  Federal  Register 
background  section  states  that  "no 
federal  purpose  would  be  served  by 
requiring  states  to  report  an 
unduplicated  count  of  recipients,"  we 
believe  they  probably  mean  across 
service  categories.  The  public  law  itself 
uses  the  term  "individual"  in  reference 
to  the  count  of  service  recipients.  Unless 
the  rule  can  allow  that  clients  not  be 
unduplicated  within  each  service  as 
well  as  across  services,  we  will  have 
problems  reporting.  The  only  method  to 
prevent  duplication,  even  within 


services,  is  to  have  a  statewide 
automated  system  based  on  a  single 
client  identifier.  We  have  a  number  of 
service  areas  not  using  our  Client 
Information  System  (CIS)  (e.g.. 
prevention,  homemaker/housekeeper)  or 
where  our  most  valid,  reliable  data 
come  from  a  source  other  than  QS  (e.g.. 
emergency  shelter,  foster  care). 

•  True  unduplicated  counts  both 
within  and  across  services  cannot  be 
provided  at  present.  In  most  cases, 
client  data  and  exi>enditures  are  derived 
separately.  Combining  the  two  databases 
will  always  result  in  estimation  of  per- 
client  expenditures,  particularly  where 
unduplicated  client  data  are  not 
available. 

•  A  question  arises  with  reference  to 
the  statement  under  the  NPRM 
Background  section  that  "no  federal 
purpose  would  be  served  by  requiring 
states  to  report  an  unduplicated  count  of 
recipients."  We  initially  assumed  that 
this  meant  that  there  was  no 
requirement  for  a  state  to  report  an 
unduplicated  count  for  the  entire 
aggregate  population  of  recipients  for  all 
services  funded  in  whole  or  in  part  with 
SSBG  funding,  and  that  data  on 
individuals  served  per  service  category 
would  need  to  be  reported  as  an 
unduplicated  count.  However,  from 
information  provided  at  a  recent 
workshop,  we  understand  that 
duplicated  counts  per  service  category 
are  to  be  permitted.  We  recommend  that 
this  information  be  set  forth  in  the  final 
rule  and/or  the  instructions  for  the 
finalized  SSBG  reporting  form. 

•  This  state,  except  for  a  limited 
number  of  counties,  is  unable  at  this 
time  to  provide  an  unduplicated  count. 
Therefore,  the  total  column  on  the 
example  form  in  appendix  B  would  be 
a  duplicated  count.  The  expenditure 
total  would  be  an  accurate  count. 

•  Our  ability  to  meet  the  new 
requirements  is  dependent  on  retaining 
the  policy  criterion  that  there  will  be  no 
requirement  that  states  report  an 
unduplicated  count  of  recipients  within 
or  among  uniform  service  categories. 

Department's  response: 

We  continue  to  believe  that  these  new 
reqnirements  of  law  should  be 
implemented  without  placing  undue 
burdens  on  states.  Because  many  states 
are  unable  to  produce  an  unduplicated 
count  of  recipients  .without  major 
changes  in  their  data  collection 
procedures,  or  without  setting  up  a  new 
data  collection  system  at  considerable 
cost,  we  are  not  making  changes  in  this 
section  of  the  regulation.  However, 
states  are  required,  under  §  96.74(b)(3). 
to  provide  actual  numbers  of  recipients 
when  this  information  is  available,  and 
to  identify  and  describe  estimation  and/ 


60122 


Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Rules  and  Regulations 


or  sampling  procedures  when  these 
procedures  are  used.  We  have  also 
changed  §  96.74(b)(3)  to  require  that 
duplicated  counts  be  identified.  Similar 
changes  have  been  made  in  the 
reporting  form  and  instructions  in 
appendix  B. 

5.  Data  Collection  Issues 

A  number  of  comments  related  to 
basic  reporting  issues  concerned  the 
methods  states  should  use  to  count  the 
recipients  of  social  services. 

Comments: 

•  Lack  ofconsistency  in  reporting 
would  result  in  misleading  information. 
For  example,  a  child  in  foster  care  for 
12  months  could  be  counted  12  times  if 
counted  each  month,  four  times  if 
counted  quarterly,  and  once  if  counted 
annually.  Additionally,  if  the  same 
child  receives  other  services  such  as 
transportation,  is  he  to  also  be  counted 
for  transportation  as  well  as  foster  care? 
What  should  take  precedence? 

•  It  is  not  clear  as  to  what  constitutes 
a  client  being  served.  For  example, 
would  a  client  who  received 
homemaker  services  once  a  week  for  ten 
weeks  be  considered  as  "one"  client  or 
would  the  service  be  reported  as  "ten" 
since  it  had  been  provided  ten  times  to 
the  client? 

Department's  response: 

We  have  clarified  in  §  96.74(b)(3)  that 
states  should  consider  a  service 
provided  for  the  annual  reporting 
period— or  any  fraction  thereof— to  be  a 
single  service  provided  to  a  single 
recipient.  For  example,  a  child  in  foster 
care,  who  received  a  foster  care  service 
funded  in  whole  or  part  under  the  SSBG 
for  twelve  months,  should  be  counted  as 
one  child  receiving  one  service.  If  a 
child  was  in  foster  care  for  three 
months,  returned  home  for  three 
months,  and  returned  to  foster  care  for 
six  months,  that  child  should  also,  if 
possible,  be  counted  as  one  child 
receiving  one  service.  We  believe  this 
change  will  contribute  to  the 
consistency,  accuracy  and  reliability  of 
the  data. 

A  related  issue  concerns  the  difficulty 
in  determining  the  individual  to  whom 
services  are  provided,  especially  in 
cases  where  the  services  are  designed  to 
benefit  a  family. 

Comments: 

•  The  proposed  rules  do  not  state 
whether  reported  services  should  be 
associated  with  a  single  client  or 
whether  a  service  should  be  associated 
with  all  family  members  who  benefit 
from  it.  For  example,  counseling  to  a 
parent  which  serves  to  protect  a  child 
could  be  reported  as  having  been 


provided  to  both.  Child  day  care 
provided  to  allow  a  parent  to  receive 
employment  training  could  be  similarly 
reported. 

•  For  uniformity,  simplicity,  and 
consistency  in  data  reporting,  we 
recommend  that  the  requisite  recipient 
data  for  certain  service  categories  be 
limited  to  one  type  of  recipient  only. 
Thus,  for  Foster  Care  for  Children,  the 
appropriate  recipient  number  would  be 
restricted  to  the  count  of  foster  children. 
Or  that  number  of  individuals  deemed  to 
be  in  foster  care  placement,  state 
custody,  and/or  under  foster  care 
casework  supervision,  and  the  state's 
definition  of  child  for  this  category 
would  include  those  individuals 
remaining  in  foster  care  placement  after 
reaching  the  age  of  majority. 

•  The  definition  of  "children/adults" 
is  left  to  the  discretion  of  the  states.  Our 
current  data  base  captures  services  to 
specific  target  populations,  such  as 
adolescents,  adults,  children,  and 
families.  However,  certain  services  are 
not  provided  exclusively  to  "children" 
or  "adults,"  but  to  "families."  Thus,  we 
reconunend  that  an  attempt  be  made  to 
clarify  how  services  to  "families"  are  to 
be  reported,  since  we  believe  this  has 
both  philosophical,  as  well  as  practical 
implications  for  our  clients. 

Department's  response: 

In  S  96.74(b)(3).  we  have  clarified  how 
states  should  count  recipients,  i.e.,  one 
recipient  per  service.  We  suggest,  but  do 
not  mandate,  that  the  individual  who 
interacts  directly  with  the  provider  of 
services  should  be  considered  the 
recipient  of  services.  Therefore,  a  child 
would  be  considered  the  recipient  of 
child  day  care  services,  even  if  those 
services  are  provided  primarily  to 
enable  a  parent  to  receive  employment 
or  training.  Similarly,  an  adult  receiving 
counseling  services  would  be 
considered  the  services  recipient,  even 
if  those  services  are  provided,  in  part, 
for  the  protection  of  a  child.  However, 
within  a  family,  several  family  members 
could  each  be  receiving  different 
services,  or  the  same  service,  and  be 
counted  separately.  For  example,  if  each 
member  of  a  family  is  receiving 
counseling,  each  family  member  should 
be  counted  separately. 

While  we  appreciate  that  states  are 
increasingly  focusing  on  providing 
services  to  families,  and  support  this 
philosophically,  the  statute  requires 
states  to  report  data  by  adults  and  by 
children. 

In  a  related  comment,  one  state  asked 
about  different  definitions  for  "adult" 
and  "child"  under  different  services. 


Comment: 

•  A  similar  issue  is  the  adult  and 
child  distinction.  Each  state  will  be 
using  their  own  definition  of  "adult" 
and  "child."  and  will  include  the 
definition  in  their  annual  report.  Within 
this  state,  the  definitions  of  "adult"  and 
"child"  will  differ  by  service  category 
and  by  eligibility. 

Department's  response: 

Since  this  does  not  conflict  with  the 
statute,  it  is  an  area  where  state 
discretion  should  take  precedence. 
There  is  no  requirement  that  each  state's 
definition  of  "adult"  and  "child" 
remain  consistent  for  every  service. 

Comment: 

•  One  national  organization  suggested 
that  each  state  be  required  to  report  on 
services  delivered  to  children  and  to 
various  categories  of  adults  by  age.  The 
suggestion  was  four  categories:  Children 
(birth  to  17);  young  adults  (18-39); 
midlife  adults  (40-59);  and  older  adults 
(60+). 

Department's  response: 

Because  it  was  our  intent  to  not  go 
beyond  the  requirements  of  the  statute, 
to  minimize  reporting  burdens,  and  to 
preserve  state  flexibility  where  possible, 
we  are  not  accepting  this  suggestion. 

6.  Reporting  Period 

One  state  suggested  that  the  reporting 
period  be  the  same  for  all  states. 

Comment: 

•  We  recommend  that  all  states  be 
required  to  use  the  federal  fiscal  year 
when  reporting  SSBG  expenditures. 
Very  little  is  consistent  from  state  to 
state;  a  uniform  reporting  period  would 
facilitate  comparability  and  timely 
compilation  of  data.  Since  estimation  is 
allowed,  state  fiscal  year  adjustment 
should  be  feasible  and  not  unduly 
burdensome. 

However,  other  states  commenting  on 
the  language  in  §  96.17(a)(2)  expressed 
concern  that  the  regulations  should 
accommodate  a  reporting  period  that 
gives  the  states  the  flexibility  to  use  the 
same  program  year  they  use  for 
planning  purposes. 

Comments: 

•  A  major  concern  of  this  state  relates 
to  language  in  the  proposed  rule  which 
implies  that  the  annual  report  would 
require  service  information  to  be 
reported  according  to  the  federal  fiscal 
year  of  funds  allotment  rather  than  the 
state  fiscal  year  of  funds  expenditure. 
Our  fiscal  and  programmatic  data 
related  to  SSBG  funded  services  is 
presently  maintained  according  to  the 
period  of  budget  expenditure  by  state 
fiscal  year  Ouly  1  through  June  30). 
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Tracking  SSBG  funded  services  by 
federal  fiscal  year  would  entail 
implernenting  special  data  collection 
systems. 

•  The  state  completes  its  report  for 
the  period  covered  by  the  state  fiscal 
year  which  runs  July  1  through  June  30. 
It  is  >  itr  interpretation  that  the  report 
will  bf  due  six  months  after  the  end  of 
the  state  n.scol  year,  which  would  be 
December  31,  or  subsequently  when  the 
state  submits  its  application  for  the 
federal  fiscal  year,  which  would  be  by 
June  30  of  the  following  year. 

Department's  response: 

It  was  our  intention  in  the  proposed 
rule  to  minimize  reporting  burdens  on 
states.  The  program  year  used  by  each 
state  is  the  appropriate  period  for  that 
state  to  use  in  reporting,  as  these 
generally  coincide  with  state  planning, 
budget  and  legislative  cycles.  We  have 
modified  the  language  in  §  96.17(a)(2)  to 
clarify  that  either  the  state  or  federal 
fiscal  year  may  be  used. 

7.  Effective  Date 

Several  states  expressed  concern 
about  the  timing  of  the  implementation 
of  the  new  reporting  requirements. 

Comments: 

•  We  would  require  a  six-month  lead 
time  for  intra-agency  coordination  and 
the  implementation  of  methodological 
change. 

•  We  would  recommend  at  least  a 
two-year  phase-in  of  the  requirements, 
in  onder  to  give  states  enough  time  to 
make  the  needed  system  changes, 
programmatic  changes,  and  reporting 
changes  to  enable  us  to  comply  with  the 
new  federal  statute. 

•  States  need  adequate  time  to 
establish  a  system  to  obtain  the 
requested  information  and  train  staff. 
We  support  establishing  an 
implementation  date  at  least  six  months 
from  the  approval  date  of  the 
regulations. 

•  The  state  will  require  a  minimum  of 
six  months  to  one  year  lead  time  from 
the  promulgation  of  the  final  regulations 
in  order  to  make  the  system  changes  to 
comply  with  the  reporting  requirements 
and  disseminate  these  requirements  to 
the  county  departments  of  human 
services  and  service  providers. 

•  There  is  a  possibility  that  some  of 
the  requirements,  as  well  as  the  services 
definitions  might  change  in  the  final 
rule.  State  data  collection  should  not  be 
required  until  after  the  final  regulations 
are  published. 

Department's  response: 
These  regulations  implement 
requirements  of  law  that  have  been  in 
effect  since  the  enactment  of  the  Family 
Support  Act  of  1988  (Public  Law  100- 


485)  on  October  13, 1988.  The 
Department  provided  each  state  agency 
administering  the  SSBG  with  a  copy  of 
the  new  statutory  requirements  in  an 
Information  Memorandum  (HDS-IM- 
89-1)  issued  February  2.  1989.  A 
Program  Instniction  (HDS-PI-89-14), 
issued  November  24, 1989,  required 
states  to  submit  annual  reports  based  on 
the  new  requirements.  The  NPRM  was 
published  on  April  5, 1990. 

The  Program  Instruction  directed 
states  to  prepare  annual  reports,  and 
gave  states  the  option  to  base  those 
reports  on  state  definitions  of  services, 
and  the  recipient  and  expenditure  data 
available.  This  report  could  be 
submitted  in  any  format  of  the  state's 
choice,  although  a  number  of  states  have 
been  using  the  reporting  form  which 
appeared  in  the  NPRM.  States  are 
reminded  that  this  requirement  for  an 
annual  report  remains  in  effect. 

Because  these  reporting  requirements 
are  minimal,  have  been  in  effect  for 
more  than  four  years,  and  because  the 
Department  has  not  imposed 
requirements  that  would  be  unduly 
burdensome,  states  must  submit  an 
annual  report  which  meets  the 
requirements  of  this  final  rule,  using  the 
specified  reporting  form,  begirming  with 
the  state  or  federal  fiscal  year  following 
the  year  in  which  the  final  rule  is 
published.  That  report  must  be 
submitted  within  six  months  of  the  end 
of  the  period  covered  by  the  report,  or 
at  the  time  the  state  submits  its 
application  for  funding  for  the  ftscal 
year  which  begins  at  the  expiration  of 
that  six-month  period,  as  stated  in 
§  96.17(a).  Each  state  is  encouraged  to 
begin  using  the  reporting  form  and 
uniform  services  definitions 
immediately. 

The  Department  will  be  collecting, 
analyzing  and  publishing  these  data  as 
a  resource  for  Congress,  the  states, 
researchers  and  others  begirming  with 
the  fiscal  year  in  which  this  regulation 
is  published. 

8.  Non-Service  Expenditures 

Several  states  commented  about 
reporting  non-service  expenditures, 
with  one  state  suggesting  that  Specific 
additional  information  be  reported. 

Comment: 

•  We  would  suggest  the  addition  of 
cells  to  the  reporting  form  for  the 
following  entries: 

1.  Monies  transferred  into  SSBG. 

2.  Monies  transferred  out  of  SSBG. 

3.  Monies  carried  over  from  the 
previous  fiscal  year. 

4.  Monies  representing  certified 
match. 

Department's  response: 


The  SSBG  statute  gives  states  the 
flexibility  to  transfer  funds  among 
certain  block  grants.  States  also  have 
two  years  to  expend  SSBG  funds.  To 
reflect  this,  we  have  revised 
§  96.74(b)(4)  to  require  states  to  report, 
under  category  30 — non-services 
expenditures — sub-categories  for 
transfers  from  or  to  the  SSBG,  carry  over 
balances  (i.e.,  the  amount  of  funds 
reserved  from  the  previous  fiscal  year), 
and  carry  forward  balances  (i.e.,  the 
amount  the  state  intends  to  expend  in 
the  following  fiscal  year).  Also, 
recognizing  that  state  expenditures  need 
not  equal  the  state's  allotment  each  year, 
we  have  removed  the  requirement  in 
§  96.74(b)(4)  that  the  total  in  the 
expenditure  column  of  the  reporting 
form  must  equal  the  state's  allotment  for 
that  fiscal  year.  Since  state  matching  is 
not  required  under  the  SSBG,  we  did 
not  accept  the  recommendation  that  we 
add  a  sub-category  to  show  "certified 
match."  The  amount  of  such  funds  or 
other  local  of  donated  funds  will  be 
reported  in  the  new  category  of  services 
funding  as  state  or  local  funds  (see 
§  96.74(a)(3). 

9.  Sen'ices  Definitions:  General 

A  few  states  misunderstood  the 
NPRM  to  require  the  use  of  the  uniform 
services  definitions  in  the  design  of 
their  state  programs.  In  addition,  many 
states  expressed  concern  about  the 
reliability  of  data  because  of  the 
variation  among  state  service  programs 
and  the  amount  of  overlap  among  the 
services  definitions. 

Comments: 

•  Policy  criterion  number  2,  "The 
uniform  service  definitions  the 
Department  is  required  to  issue  will  not 
affect  state  flexibility  in  the  selection  of 
the  services  a  state  diooses  to  provide, 
in  the  state  definition  of  these  services, 
or  in  the  state's  use  of  SSBG  funds," 
appears  to  negate  the  intent  of  the 
reporting  requirements. 

•  The  Uniform  Definition  of  Services 
appears  to  be  the  first  transformation  of 
the  block  grant  into  a  specific  grant 
system.  State  discretion  is  restricted  and 
the  federal  government  is  put  in  the 
position  of  determining  the  state's 
needs,  rather  than  relying  on  the 
judgment  of  the  state  and  its  local 
entities. 

•  Because  the  service  categories  have 
been  defined  broadly  (and  even  overlap) 
to  encompass  different  service  delivery 
patterns,  there  will  be  great  variation 
&t)m  state  to  state  in  the  services 
reported  within  each  category. 

•  Given  the  flexibility  in  ref>orting 
afforded  to  states  by  the  new  rules,  the 
resulting  information  will  be  of  limited 
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analytical  value.  It  would  seem 
desirable  to  establish  consistency  in 
reporting  by  the  states  so  that  the 
information  can  be  interpreted  similarly 
for  all  states  and  in  aggregate. 

•  We  applaud  your  eflforts  to 
standardize  reporting  practices  and 
appreciate  the  diversity  of  data 
collection  and  reporting  practices 
among  the  states.  In  general,  we  believe 
that  there  is  considerable  overlap  in  the 
definitions  of  the  26  services,  and  that 
the  overlap  may  complicate  their 
interpretation  and  limit  the  confidence 
which  can  be  placed  in  aggregate  data. 

•  Dennitions,  as  given,  are  in  many 
areas  inconsistent  and  open  to 
interpretation  by  the  reporting  person. 
For  example,  case  management — which 
occurs  in  multiple  service  areas— could 
be  reported  as  case  management  rather 
than  a  more  specific  service  area.  As  a 
result,  uniform/consistent  reporting 
would  not  be  achieved. 

Department's  response: 

First,  we  agree  that,  given  our 
approach  to  allow  as  much  flexibility  as 
possible,  consistency  of  data  among 
states  will  not  be  easily  achieved. 
However,  we  believe  that  the  overall 
purpose  of  these  data  is  to  serve  as 
general  indicators  of  trends  in  state- 
administered  social  services  programs, 
rather  than  as  definitive  reports.  We  do 
not,  for  example,  intend  that  the  data 
would  be  subject  to  rigorous  analysis, 
evaluation  efforts,  or  to  the  same 
standard  of  verification  that  would 
apply  to  a  Hscal  audit.  We  believe  this 
approach  will  provide  useful  data 
without  the  need  to  divert  funds  for 
social  services  into  expensive  systems 
development  at  the  state  level. 

Second,  the  uniform  service 
definitions  in  the  NPRM  represented  the 
Department's  effort  to  produce  a 
framework,  for  reporting  purposes  only, 
that  would  encompass  most  of  the 
activities  currently  described  and 
funded  by  states  under  the  SSBG.  We 
want  to  emphasize  that  the  uniform 
services  definitions  are  not  meant  to 
direct  how  states  define  or  deliver 
services;  all  of  the  flexibility  under  the 
block  grant  statute  is  retained.  We  do 
not  expect  the  uniform  services 
definitions  to  be  identical  to  those  used 
in  any  state.  However,  we  do  believe 
they  offer  a  reasonable  framework  for 
reporting.  States  are  asked  to  review 
their  own  services  and  if  at  all  possible 
use  the  uniform  services  definitions  for 
services  which  correspond.  If  this  is  not 
possible,  states  can  use  the  "other 
services"  category. 

The  Department  has  made  minor 
editorial  and  technical  changes  in 
specific  definitions,  and  added  two  new 
services  definitions,  as  described  below. 


10.  Changes  in  Services  Definitions 

We  specifically  raised  three  reporting 
issues  in  the  NPRM— asking  for 
recommendations  of  services  that  may 
have  inadvertently  been  omitted: 
whether  case  management,  counseling 
and  transportation  should  be  reported 
discretely  or  as  components  of  other 
services:  and  whether  the  definition  of 
home  based  services  was  appropriate. 

a.  New  Services  Definitions: 

Comment: 

•  A  comment  from  a  national 
organization  representing  37  state  SSBG 
agencies  suggested  adding  a  definition 
for  "Independent  and  Transitional 
Living  Services."  These  are  services 
designed  to  help  older  youth  in  foster 
care  or  homeless  youth  make  the 
transition  to  independent  living,  or  to 
help  adults  make  the  transition  from  an 
institution,  or  from  homelessness.  to 
independent  living. 

Department's  response: 
We  have  accepted  this  suggestion  and 
added  a  new  definition. 

Comment: 

•  Another  comment  suggested  that 
we  examine  the  definition  of 
"Employment,  Education  and  Training 
Services,"  and  break  out  employment  as 
a  separate  service. 

Department's  response: 
Based  on  this  comment,  and  on  a 
growing  pattern  by  states  of  providing 
education  and  training  services  that  are 
not  necessarily  related  to  employment. 
we  have  developed  separate  definitions 
for  "Education  and  Training  Services" 
and  "Employment  Services." 

Comment: 

•  Another  comment  suggested  that 
we  add  "money  management/protective 
payee"  as  a  new  services  definition. 

Department's  response: 

We  agree  that  this  is  an  important 
activity  which  some  states  may  provide, 
typically  as  a  part  of  another  service. 
Under  the  uniform  definitions,  states 
could  report  this  activity  as  a 
component  of  case  management,  adult 
protective  services  or  adult  foster  care; 
they  could  also  report  as  a  separate 
service  under  "other  services."  item  29. 
However,  we  have  not  defined  this 
activity  as  a  separate  service  because  no 
state  currently  includes  this  as  a 
separate  service  in  their  pre-expenditure 
reports. 

b.  Case  Management,  Counseling  and 
Transportation 

We  invited  comment  on  the  issue  of 
whether  case  management,  counseling 
and  transportation  should  be  reported  as 
separate  services  or  included  only  as 


components  of  the  services,  or  both. 
Most  states  commented  that  a  high 
degree  of  flexibility  was  necessary  in 
this  area. 

Comments: 

•  We  agree  with  the  recommendation 
that  states  should  have  the  option  to 
report  counseling,  case  management  and 
transportation  as  separate  services.  The 
state  provides  these  services  for  the 
most  part  as  separate  services,  although 
they  may  also  be  provided  as 
components  of  other  services.  We  would 
prefer  to  be  unable  to  report  them  in 
either  category. 

•  Although  consistency  in  reporting 
procedures  should  be  a  goal  of  the  new 
requirements,  we  agree  that  states 
should  not  be  required  to  separately 
report  the  number  of  services  recipients 
and  the  costs  of  counseling,  case 
management  and  transportation  when 
these  services  are  component  parts  of 
other  services. 

Several  states,  however,  expressed 
concern  that  the  reporting  requirement 
constituted  an  "either/or"  situation. 

Comments: 

•  We  agree  with  the  proposal  to  allow 
reporting  separately  or  within  other 
services.  However,  it  is  not  clear 
whether  a  state  is  exp>ected  to  do  all  one 
or  the  other.  We  suggest  the 
requirements  specifically  allow  states  to 
mix  methods  as  appropriate.  An 
example  might  be  transportation.  If  the 
state  has  a  contract  which  can  be 
accessed  by  multiple  services,  it  would 
be  reported  under  the  category  of 
transportation:  but  if  they  also  have 
another  service,  it  would  be  reported 
within  that  service. 

•  In  our  present  service  program 
structure  transportation  is  considered  a 
subordinate  and  integral  activity  (and 
not  a  separate  service  program  area)  for 
our  direct  delivered  child  protection 
and  child  welfare  program  services. 
However,  in  our  purchase  of  services 
programs,  transportation  services  are 
treated  as  a  separate  and  distinct  service 
category.  We  have  historically  annotated 
the  SSBG  reporting  to  indicate  this 
qualification  and  would  recommend 
that  such  a  practice  could  still  be 
allowed  and  would  not  be  anomalous 
under  the  new  reporting  requirements. 

Department's  response: 

We  have  accepted  the  comments  that 
request  maximum  stale  flexibility.  We 
emphasize  that  states  need  not  choose 
between  methods  of  reporting.  Case 
management,  counseling  and 
transportation  (and  other  services)  may 
be  reported  as  discrete  services  or  as 
components  of  other  services.  States 
that  offer  these  services  both  discretely 
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and  as  components  of  other  services 
may  report  both  ways. 

c.  Honie  Based  Services 

We  4^0  invited  comment  on  the 
definitfon  of  home  based  services.  At 
issue  vies  whether  home  health  services 
should!  be  reported  as  part  of  home 
based  services  or  separately,  as  we 
propo5wd.  Another  issue  was  whether 
the  coipponent  activities  we  had 
included  underthe  definition  of  home 
based  Services — including  homemaker 
services,  chore  services,  and  home 
management  services — should  be 
reported  separately.  One  state 
recomuipiided  that  home  health  services 
be  reported  as  a  component  of  home 
based  services.  However  most  of  the 
comments  we  received  agreed  with  the 

nprm; 

Comments: 

•  The  state  will  be  able  to  separately 
report  home  health  services  under 
Health  Related  Serv  ices.  However,  we 
see  no  need  to  separately  report  the 
components  of  home  based  services. 

•  Home  health  services  should  not  be 
reported  under  the  dennition  "Home 
Based  Services,"  as  home  health 
services  by  their  definition  require 
trained  health  care  providers  to  provide 
services  and  should  be  tracked  under 
the  definition  "Health  Related  and 
Home  Health  Services."  Home  based 
services  by  definition  are  services 
provided,  in  general,  by  untrained 
providers  (i.e.,  homemakers. 
choreWorkers,  etc.)  and  therefore  should 
be  reported  under  the  definition  "home 
based  services." 

•  For  the  purposes  of  program 
monitoring  and  planning,  the  state 
tracks  the  services  collectively  listed  by 
the  proposed  rules  under  "home  based 
services"  separately.  Various  in-home 
services  may  be  provided  as  part  of  a 
service  plan  related  to  protection, 
disability  or  other  reason.  There  should 
be  no  need  to  break  out  the  separate 
services,  however,  under  "home  based 
services"  unless  this  is  done  for  all 
service  categories. 

Department  response: 

Based  on  the  comments  we  have 
decided  to  retain  the  approach  we 
proposed — that  is,  home  health  services 
should  be  reported  under  the  category 
"Health  Related  Services."  or  under 
"other  services,"  category  29.  and  such 
other  activities  as  homemaker  services, 
chore  services,  home  management 
services  and  home  maintenance 
services,  should  be  reported  under  the 
category  "Home  Based  Services." 


Comment: 

•  A  related  comment  suggested  that 
the  prevention  of  abuse  of  adults  be 
added  to  the  definition  of  home  based 
services. 

Department's  response: 
We  agree  and  have  changed  the 
phrase  "to  prevent  child  abuse  and 
neglect"  to  "to  prevent  the  abuse  or 
neglect  of  a  child  or  adult." 

d.  Day  Care  Services 
Comment: 

•  One  comment  suggested  that  "plan 
development"  be  included  as  a 
component  activity  in  the  definition  of 
both  child  and  adult  day  care. 

Department's  response: 

We  have  accepted  this  suggestion. 

Another  comment  mentioned  the 
difficulty  in  defining  the  term 
"recipient"  in  relation  to  activities  that 
are  incidental  to  the  provision  of  a 
service. 

Comment: 

•  Child  care  licensing  is  currently 
defined  as  a  program  expenditure  in  the 
State.  It  will  be  very  difficult  to  develop 
a  reliable  estimate  of  "service 
recipients"  for  this  activity. 

Department's  response: 
The  final  regufafion  retains  state 
flexibility  to  report  such  administrative 
activities  either  as  part  of  a  service 
(where  that  activity  is  covered  in  the 
uniform  service  description  in  appendix 
A,  as  is  the  case  here),  or  as  an  "other 
expenditure"  on  the  reporting  form,  i.e.. 
an  administrative  cost.  This  is  an  issue 
for  other  services  as  well — recruitment 
and  home  certification  are  included  as 
possible  activities  in  adoption  and  foster 
care  services,  for  example.  We  suggest 
that  if  such  administrative  activities  are 
a  part  of  the  state's  definition  of  the 
service,  no  recipient  count  should  be 
attempted.  Alternatively,  if  a  state 
wishes  to  report  day  care  licensing  as  an 
"other  service"  and  indicate  the  number 
of  individuals,  agencies  or  organizations 
with  which  the  state  has  worked,  the 
state  should  do  so.  adding  an 
explanation  of  the  data  elsewhere  in  the 
annual  report. 

e.  Special  Services  for  Persons  With 
Disabilities 

Comments: 

•  We  received  several  comments 
suggesting  a  change  in  the  title  of  the 
service  definition  "Special  Services  for 
the  Developmentally  Disabled,  the 
Blind,  and  the  Physically  Disabled." 

Department's  response: 

In  response,  we  have  changed  the  title 
of  this  definition  to  "Special  Services 
for  Persons  with  Developmental  or 


Physical  Disabilities,  or  Persons  with 
Visual  or  Auditory  Impairments."  We 
also  added  language  to  show  that  such 
services  may  be  provided  to  "maximize 
the  potential  of  persons  with 
disabilities."  and  added  family  support, 
transportation,  respite  care  and 
recreation  as  possible  component 
activities. 

f.  Prevention  and  Intervention  Services 
Comment: 

•  One  comment  suggested  that 
prevention  and  intervention  services 
should  more  explicitly  include 
preventing  the  removal  of  a  child  or 
adult  from  the  home. 

Department's  response: 
A  statement  to  that  effect  now  appears 
in  the  definition. 

Comments: 

•  Several  comments  questioned  the 
need  for  two  services — prevention  and 
intervention  services  and  protective 
services — that  appear  similar  in  content. 
Other  comments  asked  how  such 
activities  as  family  violence  services  or 
child  abuse  investigation  could  be 
reported. 

Department's  response: 

We  agree  that  there  is  some  overlap 
between  the  services  definitions, 
because  they  describe  similar  activities. 
In  general,  we  have  defined  the  services 
categories  broadly  so  that  states  may 
choose  the  category  which  is  closest  to 
their  own  service  definition.  As  noted  in 
the  NPRM,  we  tried  to  develop 
definitions  that  are  descriptive  and 
inclusive  rather  than  detailed  and 
limiting.  Many  states  offer  the 
component  activities  described  under 
one  definition  or  the  other,  and  a 
significant  number  of  states  (12)  offer 
both  "protective"  and  "preventive"  or 
"intervention"  services  for  adults  or 
children. 

We  have  therefore  decided  to  retain 
both  services  in  the  uniform  services 
definition.  In  addition,  we  have  added 
the  term  "family  violence  services"  to 
both  definitions.  Similarly,  child  abuse 
investigations  may  be  reported  under 
either  category. 

Comment: 

•  Another  comment  suggested  that 
the  service  definition  of  "prevention 
and  intervention"  place  greater 
emphasis  on  prevention,  and  note  that 
alternate  placements  or  living 
arrangements  are  a  possible 
consequence  of  abuse  or  neglect. 

Etepartment's  response: 

We  have  accepted  this  comment,  but 
have  retained  language  to  show  that 
activities  designed  to  ameliorate  the 
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consequences  of  abuse  or  neglect  may 
also  be  reported  under  this  definition. 

g.  Residential  Treatment  Services 
0)mments: 

•  We  received  several  comments 
regarding  residential  treatment  services 
appearing  both  as  a  separate  services 
definition,  and  as  a  component  activity 
of  other  services,  including:  Special 
services  for  persons  with  developmental 
or  physical  disabilities,  or  persons  with 
visual  or  auditory  impairments:  special 
services  for  youth  involved  in  or  at  risk 
of  involvement  in  criminal  activities; 
and  substance  abuse  services.  One 
comment  suggested  that  we  delete  the 
definition  for  residential  treatment 
services  because  of  this  overlap. 

Department's  response: 

Section  2005  of  the  SSBG  statute 
limits  the  use  of  SSBG  funding  for 
residential  treatment  services.  Section 
2005(a)(3)  prohibits  the  use  of  SSBG 
funds  for  payment  of  room  and  board 
except  for  the  cost  of  subsistence  during 
rehabilitation,  temporary  shelter 
provided  as  a  protective  service,  or 
room  and  board  provided  for  a  short 
term  as  an  integral  but  subordinate  part 
of  a  social  service.  Similarly,  section 
2005(a)(4)  prohibits  the  use  of  SSBG 
funding  for  the  provision  of  medicare 
care,  other  than  family  planning 
services,  rehabilitation  services,  or 
initial  detoxification  of  an  alcoholic  or 
drug  dependent  individual,  unless  it  is 
an  integral  but  subordinate  part  of  a 
social  service.  Section  2005(a)(5) 
prohibits  federal  funding  for  social 
services  provided  to  individuals  in 
hospitals,  skilled  nursing  facilities,  or 
prisons  except  services  provided  to  an 
alcoholic  or  drug  dependent  individual, 
or  rehabilitation  services. 

Each  state  defines  services  within 
these  statutory  restrictions.  Residential 
treatment  services  are  intensive,  often 
short-term,  and  relatively  expensive.  As 
a  result,  many  states  maintain  separate 
recordkeeping  for  residential  treatment 
as  a  separate  service,  even  when  it  is 
provided  as  an  integral  but  subordinate 
part  of  another  social  service,  e.g.,  short 
term  residential  care  of  an  emotionally 
disturbed  child.  For  this  reason  we  have 
decided  to  maintain  residential 
treatment  services  as  a  separate  services 
definition,  while  maintaining  the 
flexibility  for  states  which  separately 
define  residential  treatment  as  a 
component  of  another  service  to  report 
under  a  different  category. 

h.  Case  Management  Services 
Comment: 

•  One  comment  focused  on  case 
management  services,  directing  our 


attention  to  the  definition  of  case 
management  services  under  the 
Medicaid  program,  which  allows 
payment  for  case  management  services, 
but  prohibits  duplicate  payment  when 
case  management  is  funded  under 
another  program.  This  comment  pointed 
out  that,  with  the  limited  availability  of 
funding  for  services,  one  funding  source 
should  not  jeopardize  the  delivery  of 
services  through  another  funding 
source. 
Department's  Response: 
We  agree  that  similar  or  identical 
services  may  be  provided  through 
various  federal  programs  and  our 
purpose  is  not  to  jeopardize  funding. 
We^believe  this  is  a  matter  of  cost 
allocation  at  the  state  level  to  avoid 
duplicate  claims  for  the  same  service  to 
the  same  client.  The  phrase  "duplicative 
payment"  does  not  prohibit  a  state  from 
using  SSBG  funds  for  case  management 
of  social  services  and  Medical  funds  for 
case  management  of  medical  services. 

i.  Foster  Care  Services 

Comment: 

•  One  state  suggested  that  the  service 
definitions  be  coordinated  with  the 
Foster  Care,  Adoption  and  Child 
Welfare  programs  under  titles  IV-B  and 
IV-E  of  the  Social  Security  Act,  to 
assure  that  the  definitions  would  not 
jeopardize  funding  under  those  titles. 

Department's  response: 

There  is  no  definition  of  foster  care 
services,  only  of  foster  care  (i.e., 
maintenance  payments)  under  these 
titles.  However,  in  response  to  the 
comment,  we  have  included  in  the 
definition  of  foster  care  services  all  of 
the  allowable  settings  for  foster  care 
under  titles  IV-B  and  IV-E. 

Comment: 

•  Regarding  coordination  with  title 
IV-E,  another  comment  asked  why 
activities  may  be  defined  as  services 
under  the  SSBG  but  as  administrative 
costs  under  title  IV-E. 

Department's  response: 

The  title  IV-E  statute  provides  that 
activities  other  than  maintenance  costs, 
e.g.,  case  management,  which  support 
the  provision  of  foster  care  may  be 
reimbursed  as  administrative  costs,  h  is 
the  state's  choice  whether  to  provide 
such  activities,  for  children  who  are 
eligible  under  titles  IV-B  or  IV-E.  as 
administrative  expenses  under  those 
programs,  or  as  services  under  the 
SSBG. 

11.  Eligibility  Criteria  and  Sliding  Fes 
Scales 

The  statute  requires  states  to  report 
the  criteria  applied  in  determining 
eligibility  for  each  service.  In  this  regard 


one  state  inquired  about  the  use  of 
sliding  fee  scales  as  a  criterion  for 
eligibility. 

Comment: 

•  Section  94.74(a)(4)  states  that, 
among  other  possible  criteria  applied  in 
determining  eligibility  for  each  service, 
information  on  sliding  fee  scales  must 
be  included.  The  state  uses  or  allows 
sliding  fee  scales  in  a  small  number  of 
service  categories.  However,  client 
eligibility  is  not  affected  by  client 
payment  or  non-payment  of  the  fee. 
therefore,  our  interpretation  of  the 
proposed  regulation  is  that  the  state 
does  not  have  fee  scales  which  are  a 
criterion  for  determining  client 
eligibility. 

Department's  response: 

We  understand  that  payment  of  the 
fee.  in  this  case,  is  not  a  criterion  for 
receipt  of  the  service.  However,  in  this 
and  in  all  instances  where  sliding  fee 
scales  are  used  to  determine  eligibiUty. 
the  state  should  report  that  information. 
The  SSBG  statute,  in  section  2006(c)(3) 
is  clear  that  states  must  report: 

"the  criteria  applied  in  determining 
eligibility  for  services  (such  as  income 
eligibility  guidelines,  sliding  fee  scales,  the 
effect  of  public  assistance  benefits,  and  any 
requirements  for  enrollment  in  school  or 
training  programs)." 

We  believe  such  data  are  of  interest  to 
the  citizens  of  the  state  as  well  as  to  the 
Department,  Congress  and  others.  We 
also  believe  such  data,  in  many 
instances,  are  readily  available,  e.g.,  as 
part  of  the  state's  pre-expenditure 
report,  or  in  state  agency  reports  to  the 
Governor  or  to  the  legislature,  or  easy  to 
estimate. 

Comment:  ^ 

Another  comment  inquired  about  the 
specific  information  required  under  • 
§  96.74(a)(4): 

•  For  example,  in  many  states 
eligibility  guidelines  vary  from  service 
to  service  and  provider  to  provider.  Are 
states  required  to  submit  income 
eligibility  guidelines  or  sliding  fee 
scales  for  every  service  and  provider  or 
a  sample  or  guidelines  or  fee  scales  used 
within  the  state? 

Department's  response: 

The  statute  requires  states  to  submit 
information  about  "the  criteria  applied 
in  determining  eligibility  for  each 
service."  If  eligibility  differs  by  services, 
or  by  providers,  the  state  should 
describe  all  the  eligibility  requirements 
for  each  service. 

12.  Definition  of 'Public"  and  "Private" 
Means  of  Service  Provision  | 

The  statute  requires  states  to  report  on 
the  methods  by  which  each  service  is     i 
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provided,  showing  separately  the 
services  provided  by  public  agencies, 
private  agencies,  or  both.  One  state 
mentioned  that  the  distinction  between 
"direct  delivered"  and  "purchased" 
services  is  not  always  the  same  as  the 
distinction  between  "public"  and 
"private"  means  of  service  provision: 

•  A  potential  difficulty  for  adapting 
to  the  proposed  rule  could  be 
encountered  in  how  the  terms  "public" 
and  "private"  are  defined  as  distinct 
methods  of  service  provision.  The 
state's  SSBG  plan  makes  a  distinction  in 
delivery  method  between  "direct 
delivered"  and  "purchased"  services. 
Included  among  our  purchase  of 
services  contractors  are  community 
action  agencies  which  are  subdivisions 
of  local  public  governing  bodies.  A  strict 
interpretation  of  the  "private"  method 
of  service  provision  might  exclude 
provision  by  entities  affiliated  with 
local  public  governing  bodies. 

Department's  response: 

Given  the  language  in  section 
2006(c)(4)  of  the  law  that  requires  states 
to  report  "the  methods  by  which 
services  were  provided,  showing 
separately  the  services  provided  by 
public  agencies  and  those  provided  by 
private  agencies."  we  are  not  making  a 
change  in  the  regulation.  We  understand 
that  some  states  may  need  to  identify 
which  "purchased  services"  are 
obtained  fi-om  public  agencies  and 
which  from  private  agencies  in  order  to 
respond  to  this  requirement.  For  those 
service  categories  where  services  are 
provided  both  by  public  agencies  and 
also  by  private  organizations  (either 
non-profit  or  for-profit),  the  state  should 
simply  indicate  both  methods  of  service 
provision  on  the  reporting  form. 

13.  Services  Provided  by  Indian  Tribes 

One  national  organization 
recommended  reporting  in  relation  to 
Indian  tribes. 

Comment: 

•  We  believe  that  it  is  important  for 
the  reporting  requirements  to  mandate 
that  states  separately  report  the  amount 
of  money  distributed  to  Indian  tribes 
and  the  services  provided  by  those 
tribes. 

Department's  response:  We  are 
reluctant  go  beyond  the  statute  and 
have,  therefore,  decided  not  to  accept 
this  suggestion.  States  may,  if  they  wish, 
include  specific  information  about 
services  provided  by  Indian  tribes  as 
part  of  their  annual  report.  Four  states 
currently  report  this  information. 


14.  Reporting  Race  and  Ethnic 
Background 

One  state  suggested  reporting  racial 
and  ethnic  data. 

Comment: 

•  Since  services  provided  under  the 
Social  Services  Block  Grant  must 
comply  with  the  Civil  Rights  Act,  it 
would  seem  prudent  to  collect  data  on 
the  racial  and  ethnic  characteristics  of 
the  population  being  served. 

Department's  response: 

Similarly,  because  we  are  reluctant  to 
impose  burdens  beyond  what  the  law 
requires,  we  have  not  accepted  this 
suggestion,  although  states  may  include 
such  information  in  their  annual 
reports. 

15.  Coordination  With  Other  Reporting 
Systems 

Comment: 

•  Several  states  specifically 
mentioned  other  reporting  systems  that 
are  being  or  will  be  implemented  in  the 
near  future,  especially  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS).  and  the  summary 
data  component  of  the  National  Child 
Abuse  and  Neglect  Data  System 
(NCANDS). 

Department's  response: 

We  have  coordinated  our  efforts  with 
officials  responsible  for  those  systems 
and  have  been  assured  that  the  Uniform 
Definitions  of  Services  in  appendix  A 
are  compatible  with  the  provision  of 
federally-funded  adoption,  foster  care 
and  child  welfare  services  under  titles 
IV-B  and  IV-E  of  the  Social  Security 
Act  and  the  Child  Abuse  Prevention  and 
Treatment  Act. 

However.  AFCARS  and  NCANDS  are 
different  from  the  reports  required  by 
this  final  regulation.  We  expect  the 
proposed  AFCARS  system  to  require 
detailed  information  about  individual 
cases.  The  recently-implemented 
summary  data  component  of  NCANDS 
is  a  voluntary  system  that  asks  states  to 
compile  relatively  detailed  aggregate 
data  about  reports  of  child  abuse  and 
neglect;  a  second  component  of 
NCANDS,  the  detailed  case  data 
component,  will  be  phased  in  during 
1993  and  1994  and  will  ask  states  to 
maintain  and  report  individual  case 
data. 

This  regulation,  by  contrast,  does  not 
require  the  development  of  an  extensive 
data  collection  system.  Rather,  it 
requires  only  annual  aggregate 
information  about  statewide 
expenditures  and  rehes,  in  many  cases, 
on  data  that  is  either  readily  available  to 
states,  or  easy  to  estimate. 


16.  No  Additional  Funds  Requested 

Several  states  commented  that 
additional  funding  would  be  required  to 
implement  these  requirements. 

Comments: 

•  We  request  a  reconsideration  of  the 
decision  to  provide  no  new  federal 
support  for  systems  development  or 
enhancements  mandated  by  stronger 
federal  reporting  requirements. 

•  Like  other  states,  we  are  attempting 
to  update  and  integrate  our  information 
systems  and  comply  with  new  federal 
reporting  mandates  with  limited 
resources.  Any  effort  to  make  the 
reporting  requirements  more 
comprehensive  would  require 
additional  federal  funding. 

•  Little  thought  appears  to  have  been 
given  to  costs  involved  in  implementing 
the  new  reporting  requirements.  The 
title  XX  Social  Services  reporting 
systems  in  place  prior  to  1982  were  not 
maintained.  To  implement  a  new 
reporting  system  will  require  substantial 
funds. 

•  Our  state  will  need  to  implement  a 
major  change  to  its  data  base  to  capture 
the  required  new  information.  Further, 
many  of  the  small  non-profit  agencies 
which  contract  with  the  Department  for 
these  needed  social  services  do  not  have 
the  sophisticated  electronic  equipment 
or  the  staff  to  implement  them.  Tliis  will 
require  a  costly  Department  investment 
in  equipment  revision  and  update,  as 
well  as  technical  assistance  and  training 
for  our  provider  agencies,  if  it  is  to  be 
successful. 

•  Initiation  and  maintenance  of  a  new 
system  will  be  costly  at  all  levels  of 
administration,  when  demands  for 
direct  services  are  continuing  to  grow. 

•  The  proposed  data  collection  will 
have  a  significant  impact  on  the  state. 
There  will  be  a  need  to  modify  our 
current  data  collection  mechanisms. 
The  biggest  cost  will  be  to  the  agencies 
who  have  to  supply  the  data. 

•  States  are  now  operating  on 
reduced  staffs  and  budgets.  Some  may 
be  partially  computerized,  while  others 
have  not  had  the  money  to  enter  into  the 
electronic  data  processing  arena.  The 
additional  reporting  requirements  will 
impose  requirements  that  are  a 
throwback  to  the  pre-SSBG  era.  The 
information  requested  was  gathered  by 
the  state  prior  to  1981,  using  the 
estimation  process,  and  dropped  after 
the  implementation  of  the  SSBG. 

Department's  response: 

We  do  not  believe  these  new  reporting 
requirements  will  necessitate  the  kind 
of  extensive  systems  development  some 
of  the  comments  envision.  The 
extensive  and  rigorous  data  that  were 
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required  under  the  former  Social 
Services  Reporting  Requirements 
(SSRR)  are  not  required  here.  Based  on 
our  informal  discussions  with  states,  we 
believe  the  flexibility  afforded  the  states 
by  permitting  estimation  and  sampling 
also  should  prevent  the  need  for 
extensive  systems  development. 

We  also  believe  that  much  of  the 
information  required  is  already  gathered 
by  many  states  for  their  pre-  and  post- 
expenditure  reports,  or  for  their  own 
planning,  budgetary  and  legislative 
purposes.  For  example,  data  on 
estimated  numbers  of  recipients  and 
expenditures  may  also  be  available  from 
purchasing  or  contracting  offices, 
without  requiring  additional  reporting 
from  sub-grantees.  For  these  reasons, 
along  with  budgetary  constraints  at  the 
federal  level,  we  maintain  our  previous 
position  not  to  request  additional 
funding  for  the  implementation  of  these 
requirements. 

17.  Federal  Central  Office 
Administration 

One  state  inquired  about  the 
administration  of  the  new  requirements. 

Comment: 

•  We  recommend  that  there  be  one 
designated  contact  person  to  provide 
clarification  and  interpretation  to  the 
states  regarding  the  uniform  definitions 
and  reporting  instructions,  rather  than 
various  Regional  Office  staff  having 
responsibility  for  such  clearances. 

Department's  response: 

Final  rules  for  these  new  reporting 
requirements  were  being  prepared 
during  the  time  the  Department  was 
being  reorganized.  As  part  of  this 
reorganization,  which  created  the 
Administration  for  Children  and 
Families  (ACF),  it  was  determined  that 
the  SSBG  will  be  administered  by  the 
Office  of  Community  Services  within 
ACF.  which  also  has  responsibility  for 
two  other  block  grant  programs.  The 
headquarters  office  was  also  given 
.  responsibility  for  all  matters  concerning 
the  administration  of  the  SSBG  program. 
Therefore,  all  pre-expenditures  and 
annual  reports  should  be  submitted 
directly  to  the  headquarters  office  of  the 
Administration  for  Children  and 
Families,  to  the  attention  of  the  contact 
person(s)  listed  above. 

18.  Audits 

One  state  raised  the  question  of  the 
relationship  between  these  reporting 
requirements  and  audits. 

Comment: 

•  Will  the  auditors  under  the  Single 
Audit  Act  need  to  verify  the  report?  If 
an  ineligible  client  was  found  in  an 


audit  would  the  proportionate  share  of 
her  SSBG  funding  be  disallowed? 

Department's  response: 

Because  the  new  requirements  allow 
estimation  and  sampling  where  actual 
figures  are  unavailable,  the  data  should 
not  be  subject  to  the  same  standard  that 
applies  to  a  fiscal  audit.  We  would 
expect  auditors  to  review  the  state's 
annual  report,  just  as  they  would  review 
other  documents  pertaining  to  the 
program.  An  auditor  may  recommend  a 
disallowance  during  the  course  of  an 
audit  but  the  annual  report  would  not 
be  the  basis. 

Failure  by  a  state  to  submit  an  annual 
report  would  be  the  basis  for  an  audit 
exception. 

VII.  Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  analysis  be  prepared  for 
major  rules,  which  are  defined  to 
include  any  rule  that  has  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  certain  other  specified 
effects.  The  proposed  regulatory 
changes  would  add  new  requirements  to 
pre-existing  state  reporting  duties  and 
are  thus  unlikely  to  have  an  effect  on 
the  economy  of  $100  million,  or  any  of 
the  other  effects  specified  in  the 
Executive  Order.  Therefore,  the 
Secretary  concludes  that  this  regulation 
is  not  a  major  rule  under  Executive 
Order  12291  and  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  (5 
U.S.C..  Ch.  6)  requires  the  federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  in  the 
Act  to  include  small  businesses,  small 
non-profit  organizations,  and  small 
governmental  entities.  This  regulation, 
if  promulgated,  will  affect  only  state 
governments.  For  this  reason,  the 
Secretary  certifies  that  these  rules  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
collection  of  information  requirements 
in  45  CFR  96.74  is  estimated  to  average 
5.906  hours  per  response. 

This  estimate  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information. 

These  information  collection 
requirements  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  A  notice  will  be  published 
in  the  Federal  Register  when  OMB 
approves  the  information  collection 
requirements. 

List  of  Subjects  in  45  CFR  Part  96 

Administrative  practice  and 
procedure.  Aged.  Alcoholism.  Child 
welfare.  Community  action  programs. 
Drug  abuse.  Energy.  Grant  programs- 
energy.  Grant  programs-health.  Grant 
programs-Indians.  Grant  programs- 
social  programs.  Health.  Indians. 
Investigations.  Low  and  moderate 
income  housing.  Maternal  and  child 
health.  Mental  health  program.  Public 
health.  J^eporting  and  recordkeeping 
requirements.  Social  Security. 

(Catalog  of  Federal  I>omestic  Assistance 
Numt)er  93.667,  Social  Services  Block  Grant) 

Dated;  )uly  1.  1993. 
Laurence  J.  Love, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

Approved.  August  30. 1993. 

Donna  E.  Shalala. 

SecKtary. 

For  the  reasons  set  forth  in  the 
preamble,  part  96  of  title  45  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  96  of 
title  45  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  300w  et  seq.;  42 
U.S.C.  300x  ef  seq.;  42  U.S.C.  300y  et  seq.; 
42  U.S.C.  701  et  seq.;  42  U.S.C.  8621  et  seq.; 
42  use.  9901  et  seq.;  42  U.S.C.  1397  et  seq.; 
31  use.  1243  note. 

2.  Section  96.1  is  amended  by  revising 
paragraph  (f)  to  read  as  follows: 

§96.1    Scope. 

•        •         •         •         • 

(0  Social  Services  (Pub.  L.  97-35. 
sections  2351-55.  42  U.S.C.  1397- 
1397(e))  as  amended. 

*  •  0  •  » 

3.  Section  96.17  is  revised  to  read  as 
follows: 

§  96.1 7    Annual  reporting  requirements, 
(a)  Except  for  the  low-income  home 
energy  assistance  program  activity 
reports,  a  state  must  make  public  and 
submit  to  the  Department  each  annual 
report  required  by  statute: 

(1)  Within  six  months  of  the  end  of 
the  period  covered  by  the  report;  or 

(2)  At  the  time  the  state  submits  its 
application  for  funding  for  the  federal  or 
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state  fiscal  year,  as  appropriate,  which 
begins  subsequent  to  the  expiration  of 
that  six-month  period. 

(b)  These  reports  are  required 
annually  for  preventive  health  and 
health  services  (42  U.S.C.  300w-5(a)(l)), 
community  mental  health  services  (42 
U.S.C.  300x  et.  seq.],  the  prevention  and 
treatment  of  substance  abuse  block  grant 
(42  U.S.C.  300X-21  et.  seq).  maternal 
and  child  health  services  (42  U.S.C. 
706(a)(1)),  and  the  social  services  block 
grant  (42  U.S.C.  1397e(a)).  See  §96.82 
for  requirements  governing  the 
submission  of  activity  reports  for  the 
low-irwome  home  energy  assistance 
program. 

4.  A  new  §  96.74  is  added  to  read  as 
follows; 

§  96.74    Annual  reporting  requirements. 

(a)  Annual  report.  In  accordance  with 
42  U.S  C.  1397e.  each  state  must  submit 
an  annuil  report  to  the  Secretary  by  the 
due  dates  specified  in  §96.17  of  this 
part.  The  annual  report  must  cover  the 
most  recently  completed  fiscal  year  and. 
except  for  the  data  in  paragraphs  (a)  (1) 
through  (4)  of  this  section,  may  be 
submitted  in  the  format  of  the  state's 
choice.  The  annual  report  must  address 
the  requirements  in  section  2006(a)  of 
the  Acjt,  include  the  specific  data 
requirW  by  section  2006(c),  and  include 
other  iinformation  as  follows: 

(1)  The  number  of  individuals  who 
receive  services  paid  for  in  whole  or  in 
part  with  federal  funds  under  the  Social 
Services  Block  Grant,  showing 
separately  the  number  of  children  and 
the  nuttiber  of  adults  who  received  such 
services  (section  2006(c)(1)); 

(2)  The  amount  of  Social  Services 
Block  prant  funds  spent  in  providing 
each  si'fvice,  showing  separately  for 
each  service  the  average  amount  spent 
per  ehlld  recipient  and  per  adult 
recioi^nt  (section  2006(c)(2)); 

(3)  The  total  amount  of  federal,  state 
and  locel  funds  spent  in  providing  each 
servic0.  including  Social  Services  Block 
Grantjiinds; 

(4)  The  method(s)  by  which  each 
service  is  provided,  showing  separately 
the  services  provided  by  public 
agencies,  private  agencies,  or  both 
(section  2006(c)(4));  and 

(5)  The  criteria  applied  in 
determtning  eligibility  for  each  service 
such  as  income  eligibility  guidelines, 
sliding  fee  scales,  the  effect  of  public 
assistance  benefits,  and  any 
requirements  for  enrollment  in  school  or 
training  programs  (section  2006(c)(3)). 

(b)  Reporting  requirement.  (1)  Each 
state  must  use  the  uniform  definitions  of 
services  in  appendix  A  of  this  part, 
categories  1-28,  in  submitting  the  data 
required  in  paragraph  (a)  of  this  section. 


Where  a  state  cannot  use  the  uniform 
definitions,  it  should  report  the  data 
under  category  29.  "Other  Services." 
The  state's  definitions  of  each  of  the 
ser\'ices  listed  in  category  29  must  be 
included  in  the  annual  report. 

(2)  Each  state  must  use  the  reporting 
form  issued  by  the  Department  to  report 
the  data  required  in  paragraphs  (a)  (1) 
through  (4)  of  this  section. 

(3)  In  reporting  recipient  and 
expenditure  data,  each  state  must  report 
actual  numbers  of  recipients  and  actual 
expenditures  when  this  information  is 
available.  For  purposes  of  this  report, 
each  state  should,  if  possible,  count 
only  a  single  recipient  for  each  service. 
States  should  also  consider  a  service 
provided  to  a  recipient  for  the  length  of 
the  reporting  period  (one  year)  or  any 
fraction  thereof  as  a  single  service.  Data 
based  on  sampling  and/or  estimates  will 
be  accepted  when  actual  figures  are 
unavailable.  Each  state  must  indicate  for 
each  ser\'ice  whether  the  data  are  based 
on  actual  figures,  sampling,  or  estimates 
and  must  describe  the  sampling  and/or 
estimation  process(es)  it  used  to  obtain 
these  data  in  the  annual  report.  Each 
state  must  also  indicate,  in  reporting 
recipient  data,  whether  the  data  reflects 
an  unduplicated  count  of  recipients. 

(4)  Eacn  state  hfust  use  category  30, 
"Other  Expenditures,"  to  report  non- 
service  expenditures.  Only  total  dollar 
amounts  in  this  category  are  required, 
i.e..  they  need  not  be  reported  by 
recipient  count  or  cost  per  adult/child. 
This  will  include  carry  over  balances, 
carry  forward  balances,  funds 
transferred  to  or  from  the  SSBG 
program,  and  administrative  costs  as 
defined  by  the  state. 

(5)  Each  state  must  u.se  its  own 
definition  of  the  terms  "child"  and 
"adult"  in  reporting  the  data  required  in 
paragraphs  (a)  (1)  through  (5)  of  this 
section. 

(6)  Each  state's  definition  of  "child  " 
and  "adult  '  must  be  reported  as  a  part 
of  the  eligibility  criteria  for  each  service 
required  in  paragraph  (a)(5)  of  this 
section.  The  data  on  eligibility  criteria 
may  be  submitted  in  whatever  format 
the  state  chooses  as  a  part  of  its  annual 
report. 

(c)  Transfer  of  computer  data.  In 
addition  to  making  the  annual  report 
available  to  the  public  and  to  the 
Department,  a  state  may  submit  the 
information  specified  in  paragraphs  (a) 
(1)  through  (4)  of  this  section  using 
electronic  equipment.  A  full  description 
of  procedures  for  electronic 
transmission  of  data,  and  of  the 
availability  of  computer  diskettes,  is 
included  in  Appendix  B  to  this  part. 

5.  Appendices  A  and  B  are  added  to 
part  96  as  follows: 


Appendix  A  to  Part  96 — Uniform 
Deflnitions  of  Serrices 

1.  Adoption  Services 

2.  Case  Mana(;ement  Services 

3.  Congregate  Meals 

4.  Counseling  Services 

5.  Day  Care  Services — Adults 

6.  Day  Care  Services — Children 

7.  Education  and  Training  Services 

8.  Employment  Services 

9.  Family  Planning  Services 

10.  Foster  Care  Services  for  Adults 

11.  Foster  Care  Services  for  Children 

12.  Health  Related  and  Home  Health  Services 

13.  Home  Based  Services 

14.  Home  Delivered  Meals 

15.  Housing  Services 

16.  Independent  and  Transitional  Living 
Services 

17.  Information  and  Referral  Services 

18.  l^egal  Services 

19.  Pregnancy  and  Parenting  Services  for 
Young  Parents 

20.  Prevention  and  Intervention  Services 

21.  Protective  Services  for  Adults 

22.  Protective  Ser\ices  for  Children 

23.  Recreational  Services 

24.  Residential  Treatment  Services 

25.  Special  Services  for  Persons  with 
Developmental  or  Physical  Disabilities,  or 
Persons  with  Visual  or  Auditory 
Impairments 

26.  Special  5>erviccs  for  Youth  Involved  in  or 
At  Risk  of  Involvement  in  Criminal 
Activity 

27.  Substance  Abuse  Services 

28.  Transportation  Services 

29.  Other  Services 

Unifomi  Definitions  of  Services 

I  Adoption  .SVrv'irps 

Adoption  services  am  those  services  or 
acfivitips  provided  to  assist  in  bringing  about 
the  adoption  of  a  child.  Component  services 
and  activities  may  include,  but  are  not 
limited  to.  counseling  the  biological 
parenl(s).  recruitment  of  adoptive  homes,  and 
pre-  and  post-placement  training  and/ur 
counseling. 

2.  Case  Management  Services 

Case  management  services  are  services  or 
activities  for  the  arrangement,  coordination, 
and  monitoring  of  services  to  meet  the  needs 
of  individuals  and  families.  Component 
services  and  activities  may  include 
individual  service  plan  development; 
counseling:  monitoring,  developing, 
securing,  and  coordinating  services: 
monitoring  and  evaluating  client  progress: 
and  assuring  that  clients'  rights  are  protected. 

3.  Congregate  Meals 

Congregate  meals  are  those  services  or 
activities  designed  to  prepare  and  serve  one 
or  more  meals  a  day  to  individuals  in  central 
dining  areas  in  order  to  prevent 
institutionalization,  malnutrition,  and 
feelings  of  isolation.  Compnanenf  services  or 
activities  may  include  the  cost  of  personnel, 
equipment,  and  food:  assessment  of 
nutritional  and  dietary  needs;  nutritional 
education  and  counseling:  socialization:  and 
other  services  such  as  transf>ortation  and 
information  and  referral. 
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4.  Counseling  Sennces 

Counseling  services  are  those  services  or 
activities  that  apply  therapeutic  processes  to 
personul,  family,  situational,  or  occupational 
problems  in  order  to  bring  about  a  positive 
resolution  of  the  problem  or  improved 
individual  or  femily  functioning  or 
circumstances.  Problem  areas  may  include 
family  and  marital  relationships,  parent <hild 
problems,  or  drug  abuse. 

5.  Day  Care  Services — Adults 

Day  care  services  for  adults  are  those 
servtces  or  activities  provided  to  adults  who 
require  care  and  supervision  in  a  protective 
setting  for  a  portion  of  a  24-hour  day. 
Component  services  or  activities  may  include 
opportunity  for  social  interaction, 
companionship  and  self-education;  health 
support  or  assistaiu:e  in  obtaining  health 
services;  counseling;  recreation  and  general 
leisure  time  activities;  meals;  personal  care 
services;  plan  development;  and 
transportation. 

6.  Day  Care  Services — Children 

Day  care  services  for  children  (including 
infonts,  pre-schoolers,  and  school  age 
children)  ar«  services  or  activities  provided 
in  a  setting  that  meets  applicable  standartls 
of  state  and  local  law,  in  a  center  or  in  a 
home,  for  a  portion  of  a  24-hour  day. 
Component  services  or  activities  may  include 
a  comprehensive  and  coordinated  set  of 
appropriate  developmental  activities  for 
children,  recreation,  meals  and  snacks, 
transportation,  health  support  services,  social 
service  counseling  for  parents,  plan 
development,  and  licensing  and  monitoring 
of  child  care  homes  and  facilities. 

7.  Education  and  Training  Services 

Education  and  training  services  are  those 
services  provided  to  improve  knowledge  or 
daily  living  slulls  and  to  enhance  cultural 
opportunities.  Services  may  include 
instruction  or  training  in,  but  are  not  limited 
to,  such  issues  as  consumer  education,  health 
education,  community  protection  and  safety 
education,  literacy  education,  English  as  a 
second  language,  and  General  Educational 
Development  (G.E.D.).  Component  services  or 
activities  may  include  screening,  assessment 
and  testing;  individual  or  group  instracfion; 
tutoring;  provision  of  books,  supplies  and 
Instriclional  material;  counseling; 
transportation;  and  referral  to  community 
resources. 

e  Employment  Services 

EmpIojTnent  services  are  tho<ie  services  or 
Bctivi'.ies  provided  to  assist  individuals  in 
securing  employment  or  acquiring  or 
learrin^  skills  that  promote  opportunities  for 
wnployraent.  Component  services  or 
activities  may  include  employment 
screening,  assessment,  or  testing;  structured 
job  skills  and  job  seeking  skills;  specialized 
therapy  (occupational,  speech,  physicalh 
special  training  and  tutoring,  including 
literacy  training  and  pre-vocational  training; 
provision  of  books,  supplies  and 
instructional  material;  counseling, 
transportation;  and  referral  to  conununity 
resources. 


9.  Family  Planning  Services 

Family  planning  services  are  those 
educational,  comprehensive  medical  or 
social  services  or  activities  which  enable 
individuals,  including  minors,  to  determine 
freely  the  number  and  spacing  of  their 
children  and  to  select  the  means  by  which 
this  may  be  achieved.  These  services  and 
activities  include  a  broad  range  of  acceptable 
and  effective  methods  and  services  to  limit 
or  enhance  fertility,  including  contraceptive 
methods  (including  natural  family  planning 
and  abstinence),  and  the  management  of 
infatility  (including  referral  to  adoption). 
Specific  component  services  and  activities 
may  include  preconceptional  counseling, 
education,  acd  general  reproductive  health 
care.  Including  diagnosis  and  treatment  of 
infections  which  threaten  reproductive 
capability.  Family  planning  services  do  not 
include  pregnancy  care  (including  obstetric 
or  prenatal  care). 

10.  Foster  Care  Sennces  for  Adults 

Foster  care  services  for  adults  are  those 
services  or  activities  that  assess  the  need  and 
arrange  for  the  .substitute  care  and  alternate 
living  situation  of  adults  in  a  setting  suitable 
to  the  individual's  needs.  Individuals  may 
need  such  services  because  of  social, 
physical  or  mental  disabilities,  or  as  a 
consequence  of  abuse  or  neglect.  Care  may  be 
provided  in  a  community-based  setting,  or 
such  services  may  arrange  for 
institutionalization  when  necessary. 
Component  services  or  activities  include 
assessment  of  the  individual's  needs;  case 
planning  and  case  management  to  assure  that 
the  individual  receives  proper  care  in  the 
placement:  counseling  to  help  with  personal 
problems  and  adjusting  to  new  situations; 
assistance  in  obtaining  other  necessary 
supportive  services;  determining,  through 
periodic  reviews,  the  continued 
appropriateness  of  and  need  for  placement; 
and  recruitment  and  licensing  of  foster  care 
homes  and  facilities. 

1 1 .  Foster  Care  Senices  for  Children 

Foster  care  services  for  children  are  those 
services  or  activities  associated  with  the 
provision  of  an  alternative  family  life 
experience  for  abused,  neglected  or 
dependent  children,  between  birth  and  the 
age  of  majority,  on  the  basis  of  a  court 
commitment  or  a  voluntary  placement 
agreement  signed  by  the  parent  or  guardian. 
Services  may  be  provided  to  children  in 
foster  family  homes,  foster  homes  of 
relatives,  group  homes,  emergency  shelters, 
residential  facilities,  child  care  institutions, 
pre-adoptive  homes  or  supervised 
independent  living  sihjation.  Component 
services  or  activities  may  include  assessment 
of  the  child's  needs,  case  planning  and  case 
management  to  assure  that  the  child  receives 
proper  care  in  the  placement;  medical  care  as 
an  integral  but  subordinate  part  of  the 
service;  counseling  of  the  child,  the  child's 
parents,  and  the  foster  parents:  referral  and 
assistance  in  obtaining  other  necessary 
supportive  services;  periodical  reviews  to 
determine  the  continued  appropriateness  and 
need  for  placement;  and  recruitment  and 
licensing  of  foster  homes  and  child  care 
institutions. 


12.  Health  Related  and  Home  Health  Services 
Health  related  and  home  health  services 

are  those  in-home  or  out-of-home  services  or 
activities  designed  to  assist  individuals  and 
families  to  attain  and  maintain  a  favorable 
condition  of  health.  Component  services  and 
activities  may  include  providing  an  analysis 
or  assessment  of  an  individual's  health 
problems  and  the  development  of  a  treatment 
plan;  assisting  individuals  to  identify  and 
understand  their  health  needs;  assisting 
individuals  to  locate,  provide  or  secure,  and 
utilize  appropriate  medical  treatment, 
preventive  medical  care,  and  health 
maintenance  services,  including  in-home 
health  services  and  emergency  medical 
services;  and  providing  follow-up  services  as 
needed. 

13.  Home  Based  Services 

Home  based  services  are  those  in-home 
services  or  activities  provided  to  individuals 
or  families  to  assist  with  household  or 
personal  care  activities  that  improve  or 
maintain  adequate  family  well-being.  These 
services  may  be  provided  for  reasons  of 
illness,  incapacity,  frailty,  absence  of  a 
caretaker  relative,  or  to  prevent  abuse  and 
neglect  of  a  child  or  adult  Major  service 
components  include  homemaker  services, 
chore  services,  home  maintenance  services, 
and  household  management  services. 
Component  services  or  activities  may  include 
protective  supervision  of  adults  and/or 
children  to  help  prevent  abuse,  temporary 
non-medical  personal  care,  house-cleaning, 
essential  shopping,  simple  household 
repairs,  yard  maintenance,  teaching  of 
homemaking  skills,  training  in  self-help  and 
self-care  skills,  assistance  with  meal  planning 
and  preparation,  sanitation,  budgeting,  and 
general  household  management 

14.  Home  Delivered  Meals 

Home-delivered  meals  are  those  services  or 
activities  designed  to  prepare  and  deliver  one 
or  more  meals  a  day  to  an  individual's 
residence  in  order  to  prevent 
institutionalization,  malnutrition,  and 
feelings  of  isolation.  Component  services  or 
activities  may  include  the  cost  of  personnel, 
equipment,  and  food;  assessment  of 
nutritional  and  dietary  needs;  nutritional 
education  and  counseling;  socialization 
services;  and  information  and  referral. 

15.  Housing  Services 

Housing  services  are  those  services  or 
activities  designed  to  assist  individuals  or 
families  in  locating,  obtaining,  or  retaining 
suitable  housing.  Component  services  or 
activities  may  include  tenant  counseling; 
helping  individuals  and  families  to  identify 
and  correct  substandard  housing  conditions 
on  behalf  of  individuals  and  families  who  are 
unable  to  protect  their  ovsm  interests;  and 
assisting  individuals  and  families  to 
understand  leases,  secure  utilities,  make 
moving  arrangements  and  minor  renovations. 

16.  Independent  and  Transitional  Living 
Services 

Independent  and  transitional  living 
services  are  those  services  and  activities 
designed  to  help  older  youth  in  foster  care  or 
homeless  youth  make  the  transition  to 
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independent  living,  or  to  help  adults  make 
the  transition  from  an  institution,  or  from 
homelcssness,  to  inde[>endent  living. 
Component  services  or  activities  may  include 
■  educational  and  employment  assistance, 
training  in  daily  living  skills,  and  housing 
assistance.  Specific  component  services  and 
activities  may  include  supervised  practice 
living  and  post-foster  care  services. 

17.  InfonnatJon  and  Referral  Services 

Information  and  referral  services  are  those 
services  or  activities  designed  to  provide 
information  about  services  provided  by 
public  and  private  service  providers  and  a 
brief  assessment  of  client  needs  (but  not 
diagnosis  and  evaluation)  to  facilitate 
appropriate  referral  to  these  community 
resources. 

18.  Le^al  Services 

Legal  services  are  those  services  or 
activities  provided  by  a  lawyer  or  other 
personKs)  under  the  supervision  of  a  lawyer 
to  assi$t  individuals  in  seeking  or  obtaining 
legal  help  in  civil  matters  such  as  housing, 
divorce,  child  support,  guardianship, 
paternity,  and  legal  separation.  Component 
services  or  activities  may  include  receiving 
and  preparing  cases  for  trial,  provision  of 
legal  advice,  representation  at  hearings,  and 
counseling. 

19.  Pregnancy  and  Parenting  Services  for 
Young  Parents 

Pregnancy  and  parenting  services  are  those 
services  or  activities  for  married  or 
unmarried  adolescent  parents  and  their 
fomilies  designed  to  assist  young  parents  in 
coping  with  the  social,  emotional,  and 
economic  problems  related  to  pregnancy  and 
in  planning  for  the  future.  Component 
services  or  activities  may  include  securing 
necessary  health  care  and  living 
arrangements;  obtaining  legal  services;  and 
providing  counseling,  child  care  education, 
and  training  in  and  development  of  parenting 
skills.  ' 

20  Prevention  and  Intervention  Services 

Prevention  and  intervention  services  are 
those  services  or  activities  designed  to 
provide  early  identification  and/or  timely 
intervention  to  support  families  and  prevent 
or  ameliorate  the  consequences  of,  abuse, 
neglect,  or  family  violence,  or  to  assist  in 
making  arrangement  for  alternate  placements 
or  living  arrangements  where  necessary. 
Such  services  may  also  be  provided  to 
prevent  the  removal  of  a  child  or  adult  from 
the  hoirie.  Component  services  and  activities 
may  include  investigation;  assessment  and/or 
evaluation  of  the  extent  of  the  problem; 
counseling,  including  mental  health 
counseling  or  therapy  as  needed; 
developinpntal  and  parenting  skills  training; 
respite'Care;  and  other  services  including 
supervision,  case  management,  and 
transportation. 

21 .  Prdtective  Services  for  Adults 

Protective  services  for  adults  are  those 
services  or  activities  designed  to  prevent  or 
remedy  abuse,  negle<;t  or  exploitation  of 
adults  who  are  unable  to  protect  their  own 
interests.  Examples  of  situations  that  may 
require  protective  services  are  injury  due  to 


maltreatment  or  family  violence;  lack  of 
adequate  food,  clothing  or  shelter,  lack  of 
essential  medical  treatment  or  rehabilitation 
services;  and  lack  of  necessary  financial  or 
other  resources.  Component  services  or 
activities  may  include  investigation; 
immediate  intervention;  emergency  medical 
services;  emergency  shelter;  developing  case 
plans;  initiation  of  legal  action  (if  needed); 
counseling  for  the  individual  and  the  family; 
assessment/evaluation  of  family 
circumstances;  arranging  alternative  or 
improved  living  arrangements;  prepwring  for 
foster  placement,  if  needed;  and  case 
management  and  referral  to  service 
providers. 

22.  Protective  Services  for  Children 

Protective  services  for  children  are  those 
services  or  activities  designed  to  prevent  or 
remedy  abuse,  neglect,  or  exploitation  of 
children  who  may  be  harmed  through 
physical  or  mental  injury,  sexual  abuse  or 
exploitation,  and  negligent  treatment  or 
maltreatment,  including  failure  to  be 
provided  with  adequate  food,  clothing, 
shelter,  or  medical  care.  Component  services 
or  activities  may  include  immediate 
investigation  and  intervention;  emergency 
medical  services;  emergency  shelter; 
developing  case  plans;  initiation  of  legal 
action  (if  needed);  counseling  for  the  child 
and  the  family;  assessment/evaluation  of 
family  circumstances;  arranging  alternative 
living  arrangement;  preparing  for  foster 
placement,  if  needed;  and  case  management 
and  referral  to  service  providers. 

23.  Recreational  Services 

Recreational  services  are  those  services  or 
activities  designed  to  provide,  or  assist 
individuals  to  take  advantage  of,  individual 
or  group  activities  directed  towards 
promoting  physical,  cultural,  and/or  social 
development. 

24.  Residential  Treatment  Services 

Residential  treatment  services  provide 
short-term  residential  care  and 
comprehensive  treatment  and  services  for 
children  or  adults  whose  problems  are  so 
severe  or  are  such  that  they  cannot  be  cared 
for  at  home  or  in  foster  care  and  need  the 
specialized  services  provided  by  specialized 
facilities.  Component  services  and  activities 
may  include  diagnosis  and  psychological 
evaluation;  alcohol  and  drug  detoxification 
services;  individual,  family,  and  group 
therapy  and  counseling;  remedial  education 
and  GED  preparation;  vocational  or  pre- 
vocational  training;  training  in  activities  of 
daily  living;  supervised  recreational  and 
social  activities;  case  management; 
transportation;  and  referral  to  and  utilization 
of  other  services. 

25.  Special  Services  for  Persons  With 
Developmental  or  Physical  Disabilities,  or 
Persons  With  Visual  or  Auditory 
Impairments 

Special  services  for  persons  with 
developmental  or  physical  disabilities,  or 
persons  with  visual  or  auditory  impairments, 
are  services  or  activities  to  maximize  the 
potential  of  persons  with  disabilities,  help 
alleviate  the  effects  of  physical,  mental  or 
emotional  disabilities,  and  to  enable  these 


persons  to  live  in  the  least  restrictive 
environment  possible.  Component  services  or 
activities  may  include  personal  and  family 
counseling;  respite  care;  family  support; 
recreation;  transportation;  aid  to  assist  with 
independent  functioning  in  the  community; 
and  training  in  mobility,  communication 
skills,  the  use  of  special  aids  and  appliances, 
and  self-sufficiency  skills.  Residential  and 
medical  services  may  be  included  only  as  an 
integral,  but  subordinate,  part  of  the  services. 

26.  Special  Services  for  Youth  Involved  in  or 
at  Risk  of  Involvement  With  Criminal  Activity 

Special  services  for  youth  involved  in  or  at 
risk  of  involvement  with  criminal  activity  are 
those  services  or  activities  for  youth  who  are, 
or  who  may  become,  involved  with  the 
juvenile  justice  system  and  their  families. 
Components  services  or  activities  are 
designed  to  enhance  family  functioning  and/ 
or  modify  the  youth's  behavior  with  the  goal 
of  developing  socially  appropriate  behavior 
and  may  include  counseling,  intervention 
therapy,  and  residential  and  medical  services 
if  included  as  an  integral  but  subordinate 
part  of  the  service. 

27.  Substance  Abuse  Services 

Substance  abuse  services  are  those  services 
or  activities  that  are  primarily  designed  to 
deter,  reduce,  or  eliminate  substance  abuse  or 
chemical  dependence.  Except  for  initial 
detoxification  services,  medical  and 
residential  services  may  be  included  but  only 
as  an  integral  but  subordinate  part  of  the 
service.  Comptonent  substance  abuse  services 
or  activities  may  include  a  comprehensiye 
range  of  personal  and  family  counseling 
methods,  methadone  treatment  for  opiate 
abusers,  or  detoxification  treatment  for 
alcohol  abusers.  Services  may  be  provided  in 
alternative  living  arrangements  such  as 
institutional  settings  and  community-based 
halfway  houses. 

28.  Transportation  Services 

Transportation  services  are  those  services 
or  activities  that  provide  or  arrange  for  the 
travel,  including  travel  costs,  of  individuals 
in  order  to  access  services,  or  obtain  medical 
care  or  employment.  Component  services  or 
activities  may  include  special  travel 
arrangements  such  as  special  modes  of 
transportation  and  personnel  to  accompany 
or  assist  individuals  or  families  to  utilize 
transportation. 

29.  Other  Services 

Other  Services  are  services  that  do  not  fall 
within  the  definitions  of  the  preceding  28 
services.  The  definition  used  by  the  State  for 
each  of  these  services  should  appear 
elsewhere  in  the  annual  report. 

Appendix  B  to  Part  96— SSBG 
Reporting  Form  and  Instructions 

Instructions 

This  form  must  be  used  by  states  as  the 
reporting  instrument  to  satisfy  the 
requirements  of  45  CFR  96.74(a)  (1)  th.-ough 
(4).  Following  are  instructions  on  how  to 
complete  the  form: 

General 

1.  Enter  the  name  of  the  state  submitting 
the  form. 
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2.  Enter  (he  fucal  year  ior  which  the  form 
is  being  submilted.  Either  the  state  or  federal 
Hscal  year  may  be  used. 

3.  Enter  the  month  and  year  of  the 
beginning  and  end  of  the  fjscal  year— e.g.  07/ 
91  to  06/92. 

Services 

4.  The  "aenricB"  column  contains  a  list  of 
services  that  are  to  be  used  for  national 
reporting.  This  list  in  no  way  mandates  how 
a  state  is  to  design  its  program  of  services 
under  the  SSBC.  but  rather  is  to  be  used  only 
to  obtain  nationally  comparable  stalisrirs.  If 
the  services  that  your  state  provides 
rea.sonably  fit  the  uniform  service  deHnitions 
in  appendix  A.  use  them.  In  cases  where  no 
fit  is  possible  between  the  state  services  and 
the  services  on  the  form,  use  item  number 

29 — the  other  services  category.  Please  list  all 
services  reported  under  item  29.  using  a 
separate  sheet  if  necessary.  Th«  state's 
definition  of  these  services  must  appear  in 
the  state's  annual  report. 

Recipient  Data 

In  reporting  the  following  data: 

•  Each  state  should  use  its  own  definitions 
of  the  terms  "adult"  and  "child."  These 
definitions  should  be  described  elsewhet*  in 
the  annual  reptirt.  If  the  definitions  of  adult 
and  child  vary  by  services,  all  such 
definitions  must  be  included. 

•  States  should,  if  possible,  consider  as  the 
"recipient"  of  the  service  the  individual  to 
whom  the  service  is  provided.  This  means 
that  the  child  would  be  considered  the 
recipient  of  child  day  care  services,  even  if 
such  services  are  provided  to  allow  the 
child's  adult  caretaker  to  pursue 
employment  Similarly,  an  adult  who 
receives  counseling  services  should  be 
considered  as  the  recipient  of  that  service, 
even  if  the  service  is  provided  as  part  of  a 
child's  protective  services  plan.  In  cases 
where  each  member  of  a  family,  for  exanipie. 
receives  an  individual  service  such  as 
counseling,  each  family  member  should  be 
considered  as  a  separate  recipient. 

•  States  should,  if  possible,  consider  as  a 
service,  i.e..  a  count  of  one.  any  service 
provided  to  a  single  recipient  for  the  duration 
of  the  reporting  period  (one  year),  or  any 
fraction  thereof.  In  cases  where  an  individual 
received  a  service  during  the  reporting 
period,  then  discontinued  the  servic«.  and 
then  received  the  service  again,  the 
individual  should  only  be  counted  once,  if 
possible, 

•  Thecriteria  applied  in  determining 
eligibility  for  each  service— such  as  income 
eligibility  guidelines,  sliding  fee  scales,  the 
effect  of  public  assistance  benefits,  and  any 


re(juiren>ents  for  enrollment  in  school  or 
trdining  programs— should  be  described 
elsewhere  in  the  annual  report. 

5.  Under  "Number  of  Recipients— Adults" 
enter  the  number  of  adults  who  have 
received  each  service  funded  in  whole  or  part 
under  the  SSBG. 

6.  Under  "Number  of  Recipients- 
Children"  enter  the  number  of  children  who 
have  received  each  service  funded  in  whole 
or  part  under  the  SSBC. 

7.  Under  "Number  of  Recipients— Total" 
enter  the  total  numberof  recipients  of  each 
service.  This  should  be  the  sum  of  the  adults 
and  children  reported  in  the  preceding 
"adult"  and  "children"  columns. 

Expenditure  Data 

8.  Under  "Expenditures— Total  $"  enter  all 
funds  that  the  stale  expends  on  each  service. 
This  shoiild  include  SSBG  funds  as  well  as 
funds  from  other  federal  sources,  stale  funds, 
and  local  funds.  A  listing  of  the  sources  of 
these  funds,  and  the  amounts  allocated, 
should  appear  elsewhere  in  the  annual 
report. 

9.  Under  "Expenditures— SSBG  $"  enter 
the  total  SSBG  funds  expended  for  each 
service.  This  column  should  be  totaled,  and 
the  sum  placed  at  the  bottom  of  the  column 
in  the  "Totals"  box. 

10.  Under  "Expenditures— Per  Adult" 
enter  the  average  amount  of  SSBG  funds 
expended  on  each  adult  recipient  of  each 
service. 

11.  Under  "Expenditures— Per  Child"  enter 
the  average  amount  of  SSBG  funds  expended 
on  each  child  recipient  of  each  service. 

12.  Item  30  in  the  "Total  SSBC  $"  column 
should  contain  other  expenditures  and 
income  as  follows: 

a.  "Transfers  In"  should  contain  funds 
transferred  from  other  federal  block  grants  to 
the  SSBG  program.  A  listing  of  the  source(s) 
of  block  grant  funds  and  their  amounts 
should  appear  elsewhere  in  the  annual 
report. 

b.  "Transfers  Out"  should  show  funds 
transferred  from  the  SSBG  program  to  other 
federal  block  g-'ants.  A  listing  of  the 
pn.gram(s)  to  which  SSBG  funds  were 
transferred,  and  the  amounts,  should  appear 
elsewhere  in  the  annual  report. 

c.  "Carry  Forward"  should  show  funds  the 
state  intends  to  carry  over  from  the  reporting 
fiscal  year  to  the  following  fiscal  year.  The 
SSBG  statute  permits  states  two  years  to 
expend  SSBG  funds. 

d.  "Carry  Over"  should  show  frinds  carried 
from  a  previous  fiscal  year  into  the  current 
reporting  year. 

e.  "Administrative  Costs"  should  show  all 
other  non-service  use  of  SSBG  funds— e.g.. 


fiinds  expended  for  training,  licensing 
activities,  or  overhead  costs. 

f.  This  column  should  be  totaled,  and  the 
sum  placed  at  the  bottom  of  the  column  in 
the  "Totals'*  box. 

13.  Under  "Provisions  Method— Public/ 
Private"  enter  a  check  mark  on  "X""  in  the 
appropriate  column(s)  to  indicate  whether  a 
service  was  provided  by  public  agencies  or 
private  agencies.  In  some  cases,  a  given 
service  may  have  been  provided  by  both 
methods,  in  which  case  both  columns  would 
be  checked  for  that  service. 

14.  Enter  the  name,  title,  and  telephone 
number  of  a  contact  person  who  can  answer 
questions  about  the  data. 

15.  Code  Column: 

Six  of  the  columns  on  this  form  have  a  "C" 
column  to  the  right  of  them.  These  are 
"Code"  columns  to  permit  a  state  to  indicate, 
for  expenditure  data,  whether  each  cell  of 
data  is  A  (actual).  E  (estimated),  or  S 
(sampled),  and  for  recipient  data,  whether 
the  data  is  based  on  an  unduplicated  (U)  or 
duplicated  (D)  count  of  recipients.  These 
codes  will  permit  the  Department  to 
determine  the  relative  degree  of  statistical 
validity  of  the  data.  Actual  recipient  counts 
and  expenditure  amounts  must  be  used  when 
available.  If  actual  counts  are  not  available, 
sampling  and/or  estimating  may  be  used  to 
derive  the  numbers  in  this  report.  A 
description  of  the  sampling  and/or 
estimation  methods  used  to  derive  any  data 
must  appear  elsewhere  in  the  annual  report 

fleporf  Submission  Using  PC  Diskettes 
States  with  personal  computer  (PC) 
equipment  may  submit  this  data  using  PC 
diskettes  in  addition  to  the  hardcopy  form 
which  will  be  included  in  the  complete 
annual  report.  Diskettes  may  be  either  5V«" 
or  S'/i";  data  may  be  submitted  using  Lotus 
1-2-3,  Quattro  Pro.  DBase  III  or  IV.  Wordstar. 
Word  Perfect,  or  ASQI  formats.  Use  of'Lotus 
1-2-3  is  preferred,  but  any  of  the  other 
formats  listed  may  be  used.  If  a  state  wishes 
to  use  a  format  other  than  one  listed  here, 
please  call  Bryant  Tudor  on  (202)  401-553.5 
or  Frank  Bums  on  (202)  401-5536,  or  write 
to  the  Office  of  Community  Services, 
Administration  for  Children  and  Families. 
Fourth  Floor— East  Wing,  370  L'Enfant 
Promenade.  SW.,  Washington.  DC  10447.  Use 
of  diskettes  can  greatly  reduce  transcription 
errors  and  also  facilitate  processing  of  the 
data  once  received.  We  anticipate  that  many 
states  will  want  to  avail  themselves  of  this 
method  of  repwrting. 
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Administration  for  Children  and 
Families 

45  CFR  Part  233 
RtN  0970-AA93 

Aid  to  Families  Witti  Dependent 
Children  and  Adult  Assistance 
Programs:  Essential  Persons 

AGENCY:  Administration  for  Children 
and  Families.  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  applies  to  State 
agencies  administering  the  Aid  to 
Families  with  Dependent  Children 
(AFIXr)  program  under  title  IV-A  and 
the  Adult  Assistance  programs  under 
titles  I.  X.  XIV  and  XVI  (Aid  to  the  Aged. 
Blind,  or  Disabled)  of  the  Social 
Security  Act.  It  revokes  the  current 
regulations  pertaining  to  "essential 
persons"  under  the  AFDC  program  and 
revises  others  to  restore  Federal 
"essential  person"  policy  to  what  it  was 
prior  to  the  effective  date  of  the  revoked 
regulations  for  both  the  AFDC  and 
Adult  Assistance  programs. 
EFFECTIVE  DATE:  November  15.  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Mack  Stores.  (202)  401-9275. 
SUPPLEMENTARY  INFORMATION:  The 
current  regulations  at  45  CFR 
233.20(a)(2)(vii)  limit  the  categories  of 
individuals  that  a  State  may  consider  to 
be  "essential  persons"  under  the  AFDC 
program.  Under  these  regulations,  the 
"es.sential  persons"  specified  by  a  State 
in  its  State  plan  would  have  to  provide 
at  least  one  of  the  following  benefits  or 
services:  (1)  Child  care  which  enables  a 
caretaker  relative  to  work  full-time 
outside  the  home.  (2)  care  for  an 
incapacitated  family  member  in  the 
home,  (3)  child  care  that  enables  a 
caretaker  relative  to  attend  high  school 
or  General  Education  Development 
(GED)  classes  on  a  full-time  basis.  (4) 
child  care  not  to  exceed  two  months 
that  enables  a  caretaker  relative  to 
participate  in  employment  search  or 
another  AFDC  work  program,  and  (5) 
child  care  that  enables  a  caretaker 
relative  to  receive  training  on  a  full-time 
basis.  These  regulations  were 
promulgated  on  January  24.  1989  (54  FR 
3452). 

In  1990  the  district  court  for  the 
Eastern  District  of  Pennsylvania  in 
Vance  v.  Sullivan.  C.A.  No.  89-9100. 
and  the  district  court  for  the  District  of 
Maine  in  McKenney  v.  Sullivan,  C.A. 
No.  89-0244-P,  held  that  the  above 
limitations  conflict  with  section 
402(a)(7)(A)  of  the  Social  Security  Act. 
The  courts  interpreted  section 
402(a)(7)(A)  as  providing  States  with  the 


authority  to  identify  in  their  State  plans 
the  categories  of  individuals  who  may 
be  recognized  as  "essential  persons". 
These  decisions  were  not  appealed. 

As  a  result  of  these  decisions,  the 
Department  of  Health  and  Human 
Services  issues  two  action  transmittals. 
The  first  is  FSA-AT-91-1.  "Essential 
Person  Policy"  (January  4, 1991).  The 
purpose  of  that  action  transmittal  was  to 
notify  States  of  a  change  in  HHS's 
essential  person  policy  pending  its 
planned  action  to  revoke  45  CFR 
233.20(a)(2)(vii).  That  change  was  to 
deem  in  effect  the  "essential  person" 
policy  set  forth  in  45  CFR 
233.20(a)(2)(vi)  as  in  effect  on  December 
31.  1988.  The  action  transmittal  set  forth 
specific  options  for  States  which,  in 
reliance  on  45  CFR  233.20(a)(2)(vii).  had 
changed  their  title  IV-A  State  plans  to 
recognize  essential  persons  under  the 
requirements  of  those  regulations.  The 
second  action  transmittal  is  ACF-AT- 
91-16,  "Essential  Person  Policy"  (May 
16,  1991).  Among  other  things,  this 
action  transmittal  provided  that:  (1)  If  a 
State  wishes  to  recognize  "essential 
persons"  or  to  change  its  "essential 
person"  policy,  it  must  file  a  State  plan 
amendment  for  Federal  review,  and  (2) 
the  proposed  anl^dment  will  be 
reviewed  in  accordance  with  the 
requirements  of  45  CFR  233.20(a)(2)(vi), 
as  in  effect  on  December  31.  1988. 

Consistent  with  the  preceding  actions. 
45  CFR  233.20(a)(2)(vii)  is  being 
revoked  and  45  CFR  233.20(a)(2)(vi)  is 
being  amended  retroactively  to  read  as 
it  did  on  December  31.  1988.  The  result 
is  that  45  CFR  233.20(a)(2)(vi)  would 
apply  to  both  the  AFDC  program  and 
the  Adult  Assistance  programs  as  it  had 
done  prior  to  promulgation  of  45  CFR 
233.20(a)(2)(vii). 

Justification  for  Dispensing  with  Notice 
of  Proposed  Rulemaking 

This  revocation  of  45  CFR 
233.20(a)(2)(vii)  follows  from  two 
adverse  court  decisions  that  the 
Department  did  not  appeal.  The 
amendment  of  45  CFR  233.20(a)(2)(vi)  to 
read  as  it  did  on  December  31. 1988, 
would  simply  reinstitute  the  previous 
longstanding  regulatory  policy  that  had 
been  codified  at  that  section  since  1969 
and  applied  to  the  AFDC  program  and 
Adult  Assistance  programs.  See  34  FR 
1394  (Jan.  29. 1969).  Further,  the  policy 
in  the  current  "essential  person" 
regulations  at  45  CFR  233.20(a)(2)(vi) 
providing  Guam,  Puerto  Rico,  and  the 
Virgin  Islands  with  discretion  to 
identify  categories  of  "es-sential 
persons"  in  State  plans  governing  the 
Adult  Assistance  programs  would 
remain  the  same.  Accordingly,  we 
believe  that,  under  5  U.S.C.  553(b)(3)(B), 


good  cause  exists  for  wavier  of  a  notice 
of  proposed  rulemaking  on  the  grounds 
that  it  is  not  necessary. 

Executive  Order  12991 

The  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  does 
not  meet  any  of  the  criteria  for  a  major 
regulation.  Therefore,  a  regulatory 
impact  analysis  is  not  required  because 
this  regulation  will  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Impose  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies  or  geographic 
regions;  or 

(3)  Result  in  significant  adverse 
effects  on  competition  employment, 
investment,  innovation,  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

This  rule  does  not  require  any 
information  collection  activities  and, 
therefore,  no  approval  is  necessary 
under  the  Paperwork  Reduction  Act. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  rules  is  on  State 
governments  and  individuals. 
Therefore,  we  certify  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  affects  benefits  to 
individuals  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

(Catalog  of  Federal  Assistance  Programs 
13.780,  Assistance  Pa>'ments— Maintenance) 

List  of  Subjects  in  45  CFR  Part  233 

Aliens,  Grant  programs-social 
programs.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  21,  1993. 

Laurence  J.  Love, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

Approved  June  15. 1993. 
Donna  E.  Shalala. 

Secretary. 

PART  233-COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  part  233  is  amended 
as  follows: 
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1.  The  authority  citation  for  part  233 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  301.  602.  602  (note). 
606,  607, 1202, 1302. 1352.  and  1382  (note); 
Pub.  L.  94-114,  89  Stat.  579;  Pub.  L  99-603, 
100  St«t.  3359;  Pub.  L  97-458.  96  Stat  2513; 
Pub.  I.  98-64.  97  Stat.  365;  Pub.  L  99-514. 
100  Stat  2916;  Pub.  L  100-241. 101  Stat. 
1812. 

2.  Section  233.20  is  amended  by 
removing  and  reserving  paragraph 
(a)(2)(vii)  and  revising  paragraph 
(a)(2)(vi)  to  read  as  follows: 

S  233J20    Need  and  amount  of  assistance. 

(a)*  ' 

(2)*  *  • 

(vi)  If  the  State  chooses  to  establish 
the  need  of  the  individual  on  a  basis 
that  recognizes,  as  essential  to  his  well- 
being,  the  presence  in  the  home  of  other 
needy  individuals,  (A)  specify  the 
persons  whose  needs  will  be  included 
in  the  individual's  need,  and  (B) 
provide  that  the  decision  as  to  whether 
any  individual  will  be  recognized  as 
essential  to  the  recipient's  well-being 
shall  Test  with  the  recipient. 

(vii)  [Reserved] 

|FR  Doc.  93-27963  Filed  11-12-93;  8;45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 
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Act 


AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SlJMMARY:  The  Commission  implements 
section  11(c)(2)  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  (1992  Cable  Act)  by 
prescribing  national  subscriber  limits 
and  limits  on  the  number  of  chaimels 
that  can  be  occupied  on  a  cable  system 
by  a  video  programmer  in  which  the 
cable  operator  has  an  attributable 
interest.  The  Commission  declines  at 
this  time  to  impose  limits  on  the  degree 
to  which  multichannel  video 
programming  distributors  may  engage  in 
the  creation  or  production  of  video 
programming  as  authorized  by  section 
11(c)(2)(C)  of  the  1992  Act.  This  action 
was  taken  in  compliance  with  the  1992 
Cable  Act. 

EFFECTIVE  DATE:  Section  76.504  will 
become  effective  January  10, 1994. 
Section  76.503  is  stayed  pending  final 


judicial  resolution  of  the  District  Court 
decision  in  Daniels  Cablevision  v. 
United  States.  Notice  will  be  given  in 
the  Federal  Register  when  an  effective 
date  is  established  for  §  76.503. 
FOR  FURTHER  INFORMAUON  CONTACT: 
Jacqueline  Chomey,  Mass  Media 
Bureau,  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION:  The 
public  reporting  burden  for  this 
collection  of  information  (§76.503)  is 
estimated  to  average  1  hour  per 
response.  The  public  recordkeeping 
burden  for  §  76.504  is  estimated  to 
average  15  hours  per  year  per 
recordkeeper.  This  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Commutnications  Commission,  Office  of 
the  Managing  Director.  AMD-PIRS, 
Records  Management  Division, 
Washington,  DC  20554,  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3060- 
XXXX),  Washington,  DC  20503. 

This  is  a  synopsis  of  the  Second 
Report  and  Order  (Second  Report)  in 
MM  Docket  No.  92-264,  FCC  93-456, 
adopted  September  23. 1993,  and 
released  October  22, 1993.  The  complete 
text  of  this  Second  Report  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street.  NW.,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800,  2100  M  Street,  NW., 
suite  140,  Washington,  DC  20037. 

S]naopsis  of  the  Second  Report  and 
Order 

1.  In  this  Second  Report,  the 
Commission  implements  section 
11(c)(2)  of  the  1992  Cable  Act  by 
prescribing  national  subscriber  limits 
and  limits  on  the  number  of  channels 
that  can  be  occupied  on  a  cable  system 
by  a  video  programmer  in  which  the 
cable  operator  has  an  attributable 
interest  ("channel  occupancy  limits"). 
The  Commission  declines  at  this  time  to 
impose  limits  on  the  degree  to  which 
multichaimel  video  programming 
distributors  may  engage  in  the  creation 
or  production  of  video  programming  as 
authorized  by  section  11(c)(2)(C)  of  the 
1992  Act. 

2.  The  Notice  of  Proposed  Rule 
Making  and  Notice  of  Inquiry  (NPRM/ 


NOI)  initiating  this  proceeding  may  be 
found  at  58  FR  03523  (January  11, 
1993).  and  sought  comment  generally  on 
the  objectives  and  scope  of  section 
11(c)(2)  of  the  1992  Cable  Act  and  more 
specifically  on  various  issues  regarding 
the  level  at  which  subscriber  limits  and 
channel  occupancy  limits  would  be 
reasonable  and  the  appropriate 
implementation  of  such  limits.  In 
addition,  the  Commission  questioned 
whether  it  was  necessary  or  appropriate 
to  adopt  limits  on  the  degree  to  which 
multichannel  video  programming 
distributors  ("multichannel 
distributors")  should  be  permitted  to 
participate  in  the  creation  or  production 
of  video  programming.  The  Commission 
subsequently  issued  a  Report  and  Order 
and  Further  Notice  of  Proposed  Rule 
Making  (R&O/FNPRM)  58  FR  42013. 
August  6, 1993  which  sought  further 
comment  on  specific  proposals 
regarding  the  adoption  and 
implementation  of  subscriber  limits  and 
channel  occupancy  limits. 

3.  Briefly,  this  Report  and  Order 
contains  the  following  determinations. 
The  Commission  establishes  a  30 
percent  limit  on  the  number  of  homes 
passed  nationwide  that  any  one  entity 
can  reach  through  cable  systems  in 
which  such  entity  has  an  attributable 
interest.  Horizontal  ownership  will  be 
determined  for  this  purpose  based  on 
the  same  criteria  used  by  the 
Commission  in  the  broadcast  context.  In 
addition,  to  promote  a  diversity  of  views 
the  Commission  will  permit  ownership 
of  additional  cable  systems,  up  to  35 
percent  of  homes  passed  nationwide, 
provided  such  systems  are  minority- 
controlled.  However,  in  view  of  the 
recent  federal  district  court  decision 
holding  that  the  Commission's  statutory 
authority  to  adopt  horizontal  ownership 
limits  is  unconstitutional,  and  to  avoid 
potential  confusion  and  uncertainty 
during^he  period  of  judicial  review  the 
Commission  is  staying  the  effective  date 
of  the  horizontal  ownership  rules  until 
final  judicial  resolution  of  the  District 
Court's  decision.  (See  Daniels 
Cablevision  v.  United  States,  No.  92- 
2292  (D.D.C.  released  September  16, 
1993).  The  vertical  ownership  limits 
adopted  pursuant  to  section  11,  which 
were  upheld  by  the  Court  are  not  stayed 
and  will  become  effective  as  set  forth 
below. 

4.  With  respect  to  vertical  ownership 
limits,  the  Commission  adopts  a  40 
percent  limit  on  the  number  of  channels 
that  can  be  occupied  on  a  vertically 
integrated  cable  system  by  video 
programmers  in  which  the  cable 
operator  has  an  attributable  interest.  In 
order  to  promote  a  diversity  of  views  the 
Commission  will  allow  carriage  of 


60136    Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Rules  and  Regulations 


vertically  integrated  programming 
services  on  two  additional  channels,  or 
up  to  45  percent  of  a  system's  channel 
capacity,  whichever  is  greater,  provided 
such  video  programming  services  are 
minority-controlled.  Vertical  attribution 
is  defined  for  this  purpose  by  reference 
to  the  Commission's  broadcast 
attribution  criteria.  The  channel 
occupancy  limits  will  apply  only  up  to 
75  channels,  and  channel  capacity 
beyond  75  channels  will  not  be  subject 
to  vertical  ownership  restrictions  at  the 
present  time. 

5.  The  Commission  further  concludes 
that  in  view  of  the  structural  and 
behavioral  restrictions  already  required 
under  the  1992  Act,  additional 
restrictions  on  the  ability  of 
multichannel  distributors  to  engage  in 
the  creation  or  production  of  video 
programming  are  unwarranted.  The 
Commission  believes  that  at  the  present 
time  the  objectives  of  such  a  restriction 
are  fully  addressed  by  the  vertical  and 
horizontal  ownership  limits  required  by 
section  11,  as  well  as  by  the  carriage 
agreement  and  program  access 
provisions  contained  in  section  12,  and 
section  19  of  the  1992  Cable  Act. 

6.  Recognizing  the  conflicting 
advantages  and  disadvantages  of  vertical 
integration  and  horizontal 
concentration.  Congress  directed  the 
Commission  to  consider  and  balance  the 
following  public  interest  objectives  in 
establishing  the  ownership  limits 
mandated  by  section  11:  (A)  To  ensure 
that  no  cable  operator  or  group  of  cable 
operators  can  unfairly  impede  the  flow 
of  video  programming  from  the 
programmer  to  the  consumer;  (B)  to 
ensure  that  cable  operators  do  not  favor 
affiliated  video  programmers  in 
determining  carriage  and  do  not 
unreasonably  restrict  the  flow  of  video 
programming  of  affdiated  video 
programmers  to  other  video  distributors; 
(C)  to  take  account  of  the  market 
structure,  ownership  patterns,  and  other 
relationships  of  the  cable  industry, 
including  the  market  power  of  the  local 
franchise,  joint  ownership  of  cable 
systems  and  video  programmers,  and 
the  various  types  of  non-equity 
controlling  interests;  (D)  to  take  into 
account  any  efliciencies  and  other 
benefits  that  might  be  gained  through 
increased  ownership  or  control;  (E)  to 
make  rules  and  regulations  that  reflect 
the  dynamic  nature  of  the 
communications  marketplace;  (F)  to 
impose  no  limitations  that  prevent  cable 
operators  from  serving  previously 
unserved  rural  areas;  and  (G)  to  impose 
no  limitations  that  will  impair  the 
development  of  diverse  and  high  quality 
programming. 


7.  The  Commission  first  considers 
subscriber  limits.  Section  11  of  the  1992 
Cable  Act  requires  that  the  Commission 
prescribe  regulations  establishing 
reasonable  limits  on  the  number  of  cable 
subscribers  a  person  is  authorized  to 
reach  through  cable  systems  owned  by 
such  person  or  in  which  such  person 
has  an  attributable  interest.  Regarding 
the  applicable  market  for  such  limits, 
the  R&O/FNPRM  proposed  to  adopt 
exclusively  national  subscriber  limits 
and  asked  commenters  to  indicate 
whether  national  subscriber  limits 
would  suffice  to  implement  the 
objectives  of  the  1992  Cable  Act.  With 
respect  to  regional  limits,  the 
Commission  tentatively  concluded  that 
the  benefits  of  regional  concentration 
outweigh  the  potential  anticompetitive 
harm  that  such  concentration  may  have 
on  the  local  advertising  and 
programming  marketplace. 

8.  The  Report  and  Order,  while 
differing  with  those  commenters  who 
assert  that  the  Commission  is  without 
authority  to  adopt  regional  subscriber 
limits,  the  Commission  declines  to 
adopt  such  limits  at  this  time.  Based  on 
the  record  in  this  proceeding  and  on  our 
interpretation  of  the  1992  Cable  Act,  the 
Commission  believes  that  Congress  was 
primarily  concerned  with  national 
concentration  in  the  cable  industry. 
Moreover.  Congress'  objectives  in 
requiring  horizontal  ownership  limits — 
to  prevent  the  "concentration  of  the 
media  in  the  hands  of  a  few"  and  to 
hmit  the  abiUty  of  MSOs  to  exercise 
undue  market  power  in  the  program 
acquisition  market — can  best  be  served 
by  the  adoption  of  national  subscriber 
limits.  The  Commission  believes  that 
issues  of  regional  concentration  would 
be  better  addressed  by  other  provisions 
of  the  1992  Act  designed  to  promote  the 
introduction  of  competition  to 
established  cable  franchises. 

9.  In  addition,  the  Commission  Hnds 
no  basis  in  the  record  for  imposing 
regional  limits  that  could  reduce 
investment  in  the  development  of 
regional  programming,  upgraded  cable 
infrastructure  and  improved  customer 
service.  The  Commission  concludes  that 
the  potential  benefits  and  efficiencies  of 
regional  concentration  outweigh  any 
anti-competitive  afl^ects  in  the  local 
programming  or  advertising 
marketplace.  In  the  absence  of  record 
evidence  suggesting  that  any  cable 
operator  possesses  imdue  power  in  the 
local  programming  or  advertising 
market,  the  Commission  finds  it 
unnecessary  to  adopt  regional  limits  at 
this  time. 

10.  Regarding  measurement  and 
percentage  limitation,  the  R&O/FNPRM 
sought  comment  on  its  proposal  to 


establish  subscriber  limits  as  a  share  of 
homes  passed.  The  R&O/FNPRM  further 
proposed  to  adopt  a  25  percent  limit  on 
the  number  of  homes  passed  by  cable 
systems  owned  by  any  one  entity, 
although  it  continued  to  seek  comment 
on  a  limit  in  the  range  of  20  percent  to 
35  percent  of  homes  passed.  The  R&O/ 
FNPRM  also  asked  commenters  to 
indicate  whether  it  would  be 
appropriate  in  calculating  compliance 
with  the  subscriber  limits  to  subtract  the 
number  of  homes  passed  by  cable 
systems  where  effective  competition — as 
defined  in  the  1992  Cable  Act— is 
established.  Finally,  commenters  were 
asked  to  address  the  Commission's 
proposal  to  allow  ownership  of 
additional  cable  systems,  beyond  the 
specified  limit,  provided  such  systems 
are  minority-controlled. 

11.  In  adopting  ownership  limits  the 
Commission  seeks  to  balance  two 
competing  concerns  raised  by  Congress: 
on  the  one  hand,  the  possibility  that 
large  horizontally  integrated  MSOs 
might  have  the  ability  to  preclude  the 
launch  of  new  video  programming 
services  and  on  the  odier  hand,  the 
beneBts  and  efficiencies  that  result  from 
greater  horizontal  concentration.  Based 
on  our  consideration  of  these  statutory 
factors  and  on  the  preponderance  of  the 
data  provided  in  the  record,  the 
Commission  concludes  that  a  horizontal 
ownership  limit  prohibiting  any  one 
entity  from  having  an  attributable 
interest  in  cable  systems  that  in  the 
aggregate  reach  more  than  30  percent  of 
cable  homes  passed  nationwide  strikes 
the  proper  balance.  A  30  percent 
horizontal  ownership  limit  is  generally 
appropriate  to  prevent  the  nation's 
largest  MSOs  from  gaining  enhanced 
leverage  from  increased  horizontal 
concentration.  Nonetheless,  it  also 
ensures  that  the  majority  of  MSOs 
continue  to  expand  and  benefit  from  the 
economies  of  scale  necessary  to 
encourage  investment  in  new  video 
programming  services  and  the 
deployment  of  advanced  cable 
technologies. 

12.  The  Commission  believes  that  a  30 
percent  limit  is  reasonable  to  prevent 
the  types  of  anti-competitive  conduct 
which  concerned  Congress,  particularly 
when  coupled  with  the  behavioral 
restrictions  contained  in  sections  12  and 
19  of  the  1992  Cable  Act.  Moreover, 
sections  4  and  5  require  cable  operators 
to  carry  the  signals  of  local  commercial 
and  non-commercial  broadcast  stations. 
And  section  612  of  the  Communications 
Act  requires  cable  systems  to  make  a 
specified  percentage  of  channels 
available  to  unaffiliated  programmers. 
The  cumulative  effect  of  these 
regulations  coupled  witji  a  horizontal 
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ownership  limit  of  30  percent  should 
protect  against  any  one  cable  system 
exerting  undue  power  that  could 
prevent  the  success  of  new  video 
programming  services  or  "unfairly 
impede  the  flow  of  video  programming 
to  the  consumer."  A  30  percent  limit 
combined  with  the  above  mentioned 
provisions  will  be  appropriate  to 
address  the  diversity  aims  which 
underlie  the  statutory  horizontal 
owTiership  provisions.  At  the  same  time 
such  a  limit  will  allow  the  majority  of 
cable  operators  to  expand  their  system 
ownership  and  avail  themselves  of  any 
efficiencies  and  other  benefits  which 
might  be  gained  through  increased 
ownership  or  control  of  cable  systems. 

13.  While  the  R&O/FNPRM  proposed 
a  25  percent  horizontal  ownership  limit, 
the  Commission  considered  a  number  of 
factors  in  concluding  that  a  30  percent 
limit  Was  reasonable,  including 
indications  in  the  legislative  history  that 
CongBess  did  not  intend  necessarily  to 
require  the  divestiture  of  any  existing 
interests."  Thus,  the  Commission 
determined  that  in  the  absence  of 
deHnjtive  evidence  that  existing  levels 
of  ownership  are  sufficient  to  impede 
the  entry  of  new  video  programmers  or 
have  an  adverse  affect  on  diversity, 
existing  arrangements  should  not  be 
disrupted.  The  Commission,  based  on  a 
review  of  the  record,  finds  that  such 
divestiture  is  unnecessary. 

14.  As  proposed  in  the  R&O/FNPRM, 
in  order  to  encourage  a  diversity  of 
viewpoints  the  Commission  will  allow 
ownership  of  additional  cable  systems 
reaching  up  to  35  percent  of  cable 
homes  passed,  provided  such  additional 
cable  systems  are  minority-controlled. 
The  Commission  is  convinced  that  the 
minority  ownership  incentive  adopted 
in  this  Report  and  Order  in  connection 
with  the  horizontal  ownership  limits 
will  be  an  important  means  of  furthering 
the  goal  of  increasing  minority 
ownership  and  participation  in  the 
cable  industry,  and  thus  ensuring  the 
inclusion  of  minority  views  in 
programming.  The  Commission  believes 
that  the  increased  diversity  that  this 
additional  minority  ownership  will 


>  We  iiole  in  this  regard  thai  the  largest  existing 
MSO.  TCI.  using  the  attribution  standards  adopted 
herein,  hos  an  interest  in  cable  systems  passing 
approxitnately  23.8  million  homes  or  27  percent  of 
homes  |»assed  nationwide.  SeeTQ  stibmission 
dated  Stptember  22.  1093.  This  number  is  larger 
than  the  number  used  for  corporate  and  other 
reporting  requirements  because,  inter  alia,  it 
include*  system*  in  which  an  "attributable  interest" 
is  held  rather  than  systems  that  nre  treated  as 
"consolidated"  for  cenain  corporate  and  other 
reporting  purposes.  Compare.  Television  Digest, 
lune  7.  1993.  p.  4  (TO  and  consolidated 
subsidiaries  in  which  the  ownership  interest  is 
greater  than  50  percent  as  of  December  31. 1992, 
pass  17.7  million  homes). 


encourage  outweighs  the  marginal 
impact  on  competition  that  could  result 
from  the  increased  concentration. 
Notably,  the  Commission  provides  a 
similar  incentive  in  the  broadcast 
context  to  increase  the  diversity  of 
viewpoints  available  to  the  public. 

15.  The  Commission  declines  to 
calculate  compliance  with  the  national 
subscriber  limits  by  subtracting  the 
number  of  homes  passed  by  cable 
systems  in  areas  where  effective 
competition  is  established.  The 
statutory  provisions  and  the 
implementing  rules  adopted  focus  on 
ensuring  that  system  operators  are 
constrained  in  terms  of  the  total  share 
of  the  market  they  may  occupy  in  order 
that  no  single  operator  exerts  an  undue 
influence,  particularly  at  the  national 
level,  on  the  diversity  of  programming 
services  available  through  cable 
television.  The  presence  of  competition 
in  particular  markets  ameliorates  some 
of  the  concerns  involved  and  provides 
members  of  the  public  in  those  markets 
with  the  opportunity,  through  the 
competitor  they  select,  to  influence 
directly  the  services  offered  in  those 
markets.  The  presence  of  effective 
competition  in  any  given  system  or 
group  of  systems  does  not,  however, 
directly  respond  to  the  concern  with  the 
exercise  of  undue  control  by  a  single 
entity  at  the  national  level. 

16.  The  R&O./FNPRM  next  proposed 
to  adopt  the  broadcast  attribution 
standard  to  implement  horizontal 
ownership  limits.  The  Commission  now 
finds  that  the  broadcast  attribution 
criteria  contained  in  §73.3555  of  the 
Commission's  rules  are  appropriate  to 
implement  the  horizontal  ownership 
limits.  (For  the  sake  of  convenience,  the 
actual  rules  now  being  adopted 
reference  the  standards  set  forth  in  the 
notes  to  §  76.501  of  the  rules.  These  are 
derived  from  and  are  not  substantively 
different  from  those  generally  referred  to 
as  the  broadcast  attribution  rules,  i.e., 

§  73.3555.)  Pursuant  to  these  criteria,  ail 
voting  stock  interests  of  5  percent  or 
more  are  attributable.  Non-voting  stock 
interests  (including  most  "preferred" 
stock  classes)  are  not  attributable.  There 
are  several  exceptions  to  the 
pre.'jumption  of  attribution  created  by 
the  5  percent  benchmark.  Most  notably 
there  is  a  single  majority  shareholder 
exception,  which  provides  that  minority 
interests  will  not  be  attributed  where 
there  is  a  single  51  percent  shareholder. 
In  addition,  the  interests  of  "insulated" 
limited  part.ners  are  not  attributed. 

17.  The  R&O/FNPRM  asked 
commenters  to  address  how  compliance 
with  the  subscriber  limits  should  be 
monitored  and  enforced.  The 
Commission  concludes  that,  in  order  to 


enforce  most  efficiently  and  effectively 
the  horizontal  ownership  limits,  a 
system  of  certification  should  be 
instituted.  Although  public  information 
is  available  from  various  sources 
regarding  the  number  of  homes  passed 
by  the  largest  cable  operators,  such 
sources  generally  apply  different 
attribution  criteria  than  the  Commission 
has  decided  to  employ.  Therefore,  the 
Commission  will  require  entities 
holding  attributable  interests  in  cable 
systems  reaching  20  percent  or  more  of 
homes  passed  nationwide  to  certify  to 
the  Commission,  prior  to  the  acquisition 
of  any  additional  cable  systems,  that 
such  acquisition  will  not  result  in  a 
violation  of  the  horizontal  ownership 
limits  adopted  herein. 2  Where  a 
transaction  will  result  in  a  cable 
operator  exceeding  the  limit,  the  cable 
operator  must  seek  either  a  permanent 
or  temporary  waiver  from  the 
Commission,  which  might  also  include 
a  commitment  to  divest  a  sufficient 
number  of  systems  so  as  to  come  into 
compliance  with  these  ownership  limits 
after  the  acquisition  is  completed.  The 
Commission  will  consider  waiver 
requests  only  in  limited  circumstances 
where  an  acquisition  temporarily  places 
a  cable  operator  over  the  permissible 
number  of  subscribers  or  where  an  MSO 
seeks  to  expand  service  into  an 
otherwise  unserved  rural  area. 

18.  Finally,  in  view  of  the  fad  that  the 
cable  television  industry  is  so  dynamic 
and  fluid,  the  Commission  believes  that 
periodic  review  of  the  ownership  limits 
is  necessar>.  As  proposed  in  the  R&O/ 
FNFRM,  the  Commission  plans  to 
review  the  subscriber  limits  every  five 
years  to  determine  whether  such  limits 
are  reasonable  under  the  prevailing 
market  conditions  and  whether  such 
limits  continue  to  serve  the  objectives 
for  which  they  were  adopted. 

19.  The  Commission  secondly 
considers  issues  concerning  channel 
occupancy  limits.  Section  11  of  the  1992 
Cable  Act  also  requires  the  Commission 
to  establish  reasonable  limits  on  the 
number  of  cable  channels  that  can  be 
occupied  by  a  video  programmer  in 
which  a  cable  operator  has  an 
attributable  interest.  As  with  the 
establishment  of  horizontal  ownership 
limits,  the  Commission  seeks  to 
establish  channel  occupancy  limits 
which  strike  the  proper  balance  between 


» The  Commission  contemplates  that  the  MSO 
whose  aggregate  ailributable  interests  in  cable 
systems  equals  or  exceeds  20  percent  of  homes 
passed  nationwide  will  be  responsible  for  filing  the 
requisite  certiTication.  Thus,  if  a  system  in  which 
TCJ  holds  an  attributable  interest  acquires  an 
additional  cable  system.  TQ  will  be  the  party 
responsible  for  certifying  to  the  Commission  that 
the  transaction  will  not  result  ii^a  violation  of  FOC 
rules. 
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competing  statutory  objectives:  To 
ensure  that  vertirally  integrated  cable 
operators  do  not  favor  affiliated  video 
programmers,  or  unfairly  impede  the 
flow  of  video  programming  to  cable 
subscribers,  on  the  one  hand  and,  on  the 
other,  to  encourage  MSOs  to  continue  to 
invest  in  the  development  of  diverse 
and  high  quality  video  programming 
services. 

20.  In  that  regard,  the  Commission 
first  reviews  the  issue  of  application  of 
channel  occupancy  limits.  The  R&O/ 
FNPRM  indicated  that  the  statutory 
language  and  legislative  history  were 
unclear  regarding  how  Congress 
intended  such  channel  occupancy  limits 
to  be  applied.  In  particular,  the 
Commission  questioned  whether 
Congress  intended  such  limits  to  apply 
only  to  video  programmers  affiliated 
with  the  operator  of  the  particular  cable 
sy.stem  in  question  or  whether  such 
limits  were  intended  to  apply  to  carriage 
of  all  cable  affiliated  video  programming 
on  all  cable  systems.  The  Commission 
also  questioned  whether  in  calculating  a 
system's  channel  capacity  we  should 
subtract  the  number  of  broadcast.  PEG 
and  leased  access  channels. 

21.  Given  the  ambiguity,  the  R&O/ 
FNPRM  proposed  to  apply  such  limits 
only  to  video  programmers  affiliated 
with  the  particular  cable  operator.  The 
R&O/FNPRM  also  proposed  to  include 
all  activated  channels  including 
broadcast.  PEG  and  leased  access 
channels  in  calculating  system  capacity. 

22.  The  Commission  agrees  with  the 
majority  of  commenters  on  this  issue, 
who  assert  that  the  most  logical 
interpretation  of  the  statutory  language 
is  to  apply  such  limits  only  to  video 
programmers  that  are  vertically 
integrated  with  the  particular  cable 
operator  in  question.  The  Commission 
believes  that  this  represents  the  most 
reasoned  approach  given  Congress' 
stated  objective  of  encouraging  a 
diversity  of  voices  and  preventing 
unaffiliated  programmers  from  being 
denied  carriage  on  vertically  integrated 
cable  systems.  In  the  absence  of 
significant  empirical  evidence  of 
existing  di.srriminatory  practices,  we  see 
no  useful  purpose  in  limiting  the  ability 
of  cable  operators  to  carry  programming 
affiliated  with  a  rival  MSO.  Such  a 
restriction  would  be  unduly 
burdensome  on  MSO  investment  in 
cable  programming  and  would  be 
contrary  to  the  purpose  of  the  statute. 
Moreover,  we  seek  to  adopt  reasonable 
carriage  limits  that  will  balance  both  the 
benefits  and  concerns  associated  with 
vertif.al  integration. 

23.  With  respect  to  calculating 
cban.nel  capacity,  the  Commission 
concludes  that  all  activated  channels 


should  be  taken  intb  account.  The 
Commission  notes  that  cable  operators 
are  obligated  by  the  1992  Cable  Act  to 
carry  local  broadcast  and 
noncommercial  educational  channels, 
and  are  required  to  reserve  channel 
capacity  for  lease  to  unaffiliated 
programmers.  Consequently,  it  would  be 
unreasonable  to  use  such  channels  to 
reduce  the  ba,se  of  channels  available  for 
carriage  of  vertically  integrate^ 
programming.  The  Commission 
disagrees  with  NATOA's  argument  that 
the  legislative  history  requires  that  the 
Commission  subtract  all  broadcast.  PEG 
and  leased  access  channels  prior  to 
application  of  the  channel  occupancy 
limits.  The  Senate  Report  language 
relied  upon  by  NATOA  is  included  in 
an  example  meant  to  illustrate  how  the 
Commission  may  decide  to  calculate 
channel  occupancy  limits  and  does  not 
appear  to  prohibit  the  Commission  from 
adopting  an  alternative  approach  if  it 
finds  such  an  approach  to  be  reasonable 
to  promote  the  legislative  objectives.  In 
any  event,  this  language  is  not  included 
in  the  statute  itself. 

24.  Finally,  the  Commission  addresses 
the  arguments  advanced  by  some 
commenters  that  flte  channel  occupancy 
provisions  of  the  1992  Act  violate  the 
First  Amendment.  At  the  outset,  it 
should  be  noted  that  the  Commission 
has  an  obligation  to  execute  and  enforce 
the  provisions  of  section  11  enacted  by 
Congress  and  therefore  is  not  free  to 
declare  an  act  of  Congress 
unconstitutional.  Nevertheless,  the 
Commission  believes  that  the  statute  is 
constitutional.  The  Commission  notes 
that  Congress,  in  enacting  the  cable 
access  provisions  under  the  Cable 
Communications  Policy  Act  of  1984. 
Public  Law  98-549.  and  the  cable  must 
carry  obligations  under  the  1992  Cable 
Act,  carefully  considered  the  First 
Amendment  rights  of  cable  operators 
and  others  and  concluded  that  these 
provi.sions  were  constitutionally 
permissible  as  consistent  with  and  in 
furtherance  of  the  goals  of  the  First 
Amendment.  The  Commission  believes 
that  the  channel  occupancy  limits 
provided  in  Section  11  are  generally 
analogous  to  the  cable  access  and  must 
carrj'  provisions  and.  similarly,  do  not 
believe  that  these  limits  infringe  the 
First  Amendment  rights  of  cable 
operators  or  others.  Moreover,  the 
federal  district  court  in  Daniels 
Cablevision.  Inc.  v.  United  States,  which 
struck  down  the  subscriber  limit 
authority  in  section  11.  upheld  other 
provisions  of  the  1992  Cable  Act  in 
dispute,  including  the  section  11 
channel  occupancy  limits,  as  "facially 
compatible  with  the  First  Amendment." 


25.  The  Commission  secondly 
considers  the  issue  of  a  vertical 
ownership  attribution  standard.  The 
R&O/FNPRM  proposed  to  employ  the 
broadcast  attribution  criteria  for 
purposes  of  determining  vertical 
integration  in  the  context  of  channel 
occupancy  limits.  Commenters  were 
asked  whether  these  criteria  were 
appropriate  or  whether  a  higher 
attribution  standard  would  be 
appropriate  to  encoaurge  continued 
MSO  investment  in  cable  programming. 
Commenters  were  also  asked  to  indicate 
whether  a  higher  equity  threshold 
should  be  adopted  where  more  than  one 
MSO  holds  a  non-controlling  interest  in 
a  video  programming  service. 

26.  In  the  context  of  establishing 
limits  on  vertical  integration  in  the 
cable  industry  the  Commission  is 
concerned  with  identifying  interests  in 
cable  programming  services  that  are 
sufficient  to  afford  influence  or  control 
over  programming  decisions.  The 
Commission  also  seeks  to  identify 
interests  that  might  potentially  provide 
cable  operators  with  an  incentive  to 
favor  an  affiliated  video  programming 
service  over  an  unaffiliated  or 
competing  video  programming  service. 
However,  these  concerns  must  be 
balanced  with  the  objective  of 
preserving  the  benefits  and  efficiencies 
of  vertical  integration  and  encouraging 
continued  MSO  investment  in  new 
video  programming  services.  The 
Commission  concludes  that  the 
broadcast  attribution  criteria  are  strict 
enough  to  identify  all  interests  that 
afford  the  potential  to  exert  influence  or 
control  over  management  or 
programming  decisions,  yet  flexible 
enough  to  permit  continued  MSO 
investment  in  new  video  programming 
services.  Moreover,  the  Commission 
believes  that  interests  of  5  percent  or 
greater  may  be  substantial  enough  to 
motivate  cable  to  systems  to  favor  an 
affiliated  programmer  over  a 
programmer  in  which  the  cable  system 
has  no  attributable  interest. 

27.  The  Commission  declines  to  adopt 
a  higher  attribution  threshold  where 
more  than  one  MSO  holds  a 
noncontrolling  interest  in  a  video 
programming  service.  Although  the 
Commission  recognizes  that  common 
ownership  of  a  programming  service  by 
several  MSOs  may  decrease  the  ability 
of  any  one  MSO  to  assert  influence  or 
control  over  programming  decisions,  the 
Commission  nonetheless  continues  to 
believe  that  such  minority  interests  may 
be  sufficient  to  provide  cable  operators 
with  an  incentive  to  favor  an  affiliated 
video  programming  service  over  an 
unaffiliated  service. 
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28.  On  the  issue  of  percentage 
limitation,  the  R&O/FNPRM  proposed  a 
40  percent  limit  on  the  number  of 
channels  that  could  be  occupied  by 
affiliated  video  programmers. 
Commenters  were  asked  to  indicate 
whether  such  a  limit  would  be 
reasonable  and  would  encourage  MSOs 
to  continue  to  invest  in  new  video 
programming  services.  The  Commission 
noted  its  intention  to  establish  a 
channel  occupancy  limit  that  would 
maxiimize  the  number  of  voices 
available  to  cable  viewers  without 
impa|iring  the  ability  or  incentive  of 
cable  joperators  to  invest  in  new  and 
existjiig  video  programming  services. 

29  iThe  Commission  determines  that 
a  40  percent  li.mit  on  the  number  of 
chanhels3  that  can  be  occupied  by 
affilikted  video  programming  services  is 
reasonable  to  serve  Congress'  competing 
objectives  in  requiring  such 
restrictions.*  The  Commission  believes 
that  a  40  percent  limit  is  appropriate  to 
balance  the  goals  of  increasing  diversity 
and  reducing  the  incentive  and  ability 
of  vertically  integrated  cable  operators 
to  favor  their  affl  Hated  programming, 
with  the  benefits  and  efficiencies 
associated  with  vertical  integration. 
Moreover,  Congress  directed  the 
Commission  not  to  adopt  limitations 
"which  would  impair  the  development 
of  diverse  and  high  quality  video 
programming."  In  this  regard,  the 
Commission  notes  that  cable  operators' 
ability  to  carry  affiliated  programming  is 
already  significantly  curtailed  by 
statutorily  mandated  carriage 
obligations. 

30.  The  Commission  also  notes  that 
channel  occupancy  limits  are  not  the 
only  means  by  which  Congress  intended 
to  prevent  anti-competitive  conduct  by 
vertically  integrated  MSOs.  Sections  12 
and  19  of  the  1992  Cable  Act  establish 


>  Wa  will  measure  the  vertical  ownership  limits 
on  a  per  channel  basis,  using  the  traditional  6MHz 
per  channel  defmition.  However,  given  the  dynamic 
stale  of  cable  technology,  we  recognize  that  it  may 
soon  be  common  for  cable  operators  to  provide 
several  channels  using  a  single  6MHz  bandwidth 
segment.  Accordingly,  as  with  our  other  rules  we 
Intend  to  review  periodically  this  dePinition,  and  if 
necessary  to  make  adjustments  to  ensure  that  it  is 
consistent  with  the  cunent  state  of  technclogy. 

*  In  order  to  calculate  the  exact  number  of 
channels  on  a  vertically  integnited  cable  system  that 
can  be  devoted  to  carriage  of  programming  in  which 
the  cable  operator  has  an  attributable  interest, 
parties  should  round  up  or  down  to  the  nearest 
decimal  point.  For  exainple,  on  a  system  with  34- 
36  channels,  14  channels  could  be  occupied  by 
afflliated  video  programming  services  and  on  a 
system  with  the  54-56  channels.  22  could  be 
devotad  to  the  carriage  of  affiliated  programming 
services.  In  addition,  where  a  single  channel  is 
shared  by  affiliated  and  unafTiliatnd  video 
programming  services,  such  channel  will  be 
counted  as  an  affiliated  channel  only  if  the 
afflliated  programming  service  accounts  for  50 
percent  or  more  of  the  channel's  programming  time. 


specific  behavioral  restrictions 
prohibiting  discrimination  by  vertically 
integrated  cable  operators  and  video 
programming  services.  These  provisions 
impose  more  narrowly  tailored 
behavioral  restraints,  specifically 
prohibiting  anti-competitive  conduct  by 
vertically  integrated  cable  operators  and 
programmers,  while  channel  occupancy 
limits  impose  broader  structural 
constraints,  which  affect  the  ability  of 
all  cable  operators  to  carry  programming 
in  which  they  have  an  attributable 
interest.  In  addition,  the  must  carry, 
leased  access  and  PEG  requirements 
imposed  by  other  provisions  of  the 
Communications  Act  help  to  ensure  that 
a  diversity  of  views  is  available  to  cable 
subscribers.  In  light  of  the  foregoing,  the 
Commission  believes  that  the  channel 
occupancy  limits  need  not  be  unduly 
restrictive  in  order  to  prevent  the 
incentive  and  the  ability  of  cable 
operators  to  favor  their  affiliated 
programmers  or  to  promote  a  diversity 
of  views  to  cable  subscribers. 

31.  In  addition,  in  order  to  promote 
the  presentation  of  a  diversity  of 
viewpoints  on  cable  the  Commission 
will  allow  carriage  of  vertically 
integrated  video  programming  services, 
on  two  additional  channels  or  up  to  45 
percent  of  a  cable  system's  channel 
capacity,  whichever  is  greater,  provided 
such  additional  video  programming 
services  are  minority-conLi  oiled.  The 
Commission  believes  that  allowing  such 
expanded  carriage  of  minority- 
controlled  video  programming  services 
will  encourage  additional  MSO 
investment  in  minority-owned 
programming  services,  which  will  in 
turn  promote  minority  ownership  of 
video  programming  services  and 
increase  the  diversity  of  viewpoints 
presented  to  cable  subscribers.  In  this 
regard,  the  Commission  believes  that  the 
diversity  benefits  of  such  increased 
minority  ownership  outweigh  the  access 
concerns  associated  with  such  an 
increase  in  integration.  The  Commission 
declines,  however,  to  adopt  a  similar 
policy  for  minority-oriented 
programming. 

32.  The  R&O/FNPRM  next  proposed 
to  count  all  vertically  integrated  pay- 
per-view,  pay-per-channel  and 
multiplexed  services  against  a  system's 
channel  occupancy  limits.  The 
Commission  further  proposed,  however, 
to  exempt  local  and  regional 
programming  networks  from  such  limits 
in  order  to  encourage  the  development 
of  more  local  cable  programming. 

33.  The  Commission  concludes  that 
vertically  integrated  pay  channels  and 
multiplexed  channels  should  not  be 
exempted  bom  the  40  percent  channel 
occupancy  Umits.  Although  such 


channels  provide  subscribers  with  a 
valuable  service  and  increase  the 
diversity  of  programming  available  on 
cable,  the  Commission  sees  no 
compelling  public  interest  objective  to 
be  served  by  such  an  exemption.  The 
Commission  also  rejects  the  argument 
advanced  by  Viewer's  Choice  that  pay- 
per-view  services  are  not  video 
programmers  as  contemplated  by 
section  11  of  the  1992  Cable  Act. 
Accordingly,  the  Commission  finds  that 
such  vertically  integrated  pay  services 
should  be  counted  against  the  40 
percent  channel  occupancy  limit. 

34.  The  Commission  also  disagrees 
with  those  who  argue  that  multiplexed 
channels  should  not  be  counted  toward 
the  channel  occupancy  limits  because 
they  provide  subscribers  with  time 
diversity  and  counter  programming.  The 
Commission  does  recognize,  however, 
that  some  of  these  pay  and  multiplexed 
services  as  they  develop  are  likely  to 
occupy  channels  and  subscriber 
attention  in  ways  that  are  different  from 
channels  historically  distributed  on 
basic  cable  programming  service  tiers  or 
even  on  a  pay  basis.  These  differences 
are  likely  to  be  increasingly  reflected  as 
cable  systems  expand  beyond  their 
traditional  channel  capacities.  Thus,  the 
discussion  below  regarding  the 
application  of  channel  occupancy  limits 
to  higher  capacity  systems  is  an 
appropriate  means  of  addressing  some 
of  the  concerns  raised  here  with  respect 
to  multiplexed  and  other  less  traditional 
services. 

35.  The  Commission  determines, 
however,  that  the  channel  occupancy 
Hmits  should  apply  only  to  video 
programming  services  distributed  to 
cable  systems  on  a  nationwide  basis.  A 
programniing  senice  need  not  be 
distributed  in  ever>'  state  to  be  regarded 
as  a  national  programming  service.  A 
programming  service  that  is  distributed 
to  cable  systems  in  numerous  states 
across  the  country  or  in  a  variety  of 
regions  may  also  be  considered  a 
national  programming  service. 
Programming  services  distributed  only 
to  a  particular  community  or  to  a 
discrete  region  will  be  exempt  from 
such  limits.  Without  such  an  exception 
commenters  argue  that  MSOs  will  favor 
national  programming  services  which 
can  be  marketed  to  larger  audiences 
across  the  country  producing  greater 
subscriber  and  advertising  revenues. 

36.  The  R&O/FNPRM  next  considered 
the  effect  of  fiber  optic  cable  and  digital 
signal  compression.  The  Commission 
indicated  that  emerging  technologies 
such  as  digital  signal  compression  and 
fiber  optic  cable  would  expand  channel 
capacity  such  that  charmel  occupancy 
limits  would  eventually  be  unnecessary 
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to  ensure  that  cable  operators  did  not 
favor  vertically  integrated  programmers. 
Accordingly,  comments  were  invited  on 
whether  the  Commission  should 
establish  a  threshold  beyond  which 
such  channel  occupancy  Umits  would 
not  apply.  The  Commission  also 
questioned  whether  such  a  cap  should 
be  adopted  in  this  proceeding  or  at  some 
future  date.  In  this  regard,  commenters 
were  asked  whether  there  is  an 
identifiable  channel  capacity  threshold 
associated  with  the  next  generation  of 
cable  technology  which  would  provide 
an  appropriate  level  beyond  which 
channel  occupancy  limits  should  no 
longer  apply. 

37.  The  Commission  continues  to 
believe  that  expanded  channel  capacity 
will  reduce  the  need  for  channel 
occupancy  limits.  As  indicated  in  the 
R&OyFNPRM.  the  expanded  channel 
capacity  that  will  result  from  fiber  optic 
cable  and  digital  compression 
technology  will  help  obviate  the  need 
for  such  limits  as  a  means  of 
encouraging  cable  operators  to  carry 
unaffiliated  or  competing  video 
programming  services.  Although 
information  on  how  multichannel  video 
distributors  will  respond  to  greatly 
increased  channel  capacity  as 
necessarily  somewhat  speculative,  the 
record  indicates  that  vastly  large  cable 
systems  will  likely  be  inclined  to 
deliver  targeted  "niche"  video 
programming  services  aimed  at 
correspondingly  smaller  audience  sizes. 
In  addition,  pay-per-view  and  pay-per- 
channel  offerings — also  with  more 
limited  audiences — will  increase  as 
channel  capacity  increases.  Also,  as 
channel  capacity  becomes  more 
abundant  and  relatively  less  costly, 
"muhiplexing"  is  likely  to  increase  and 
more  capacity  will  be  used  to  increase 
the  convenience  of  program  starting 
times  rather  than  to  distribute  separate 
channels  of  original  programming. 

38.  Occupancy  limits  in  these 
circumstances  do  not  parallel 
occupancy  limits  for  more  restricted 
capacity  systems  where  most  services 
are  distributed  on  discrete  channels  to 
a  significant  portion  of  a  system's 
subscribership.  Accordingly,  the 
Commission  believes  that  occupancy 
limits  can  be  relaxed  once  the  number 
of  cable  channels  on  a  system  increases 
beyond  the  number  distributed  using 
traditional  technology.  Conventional 
cable  distribution,  in  the  absence  of 
dual  cable  distribution  plant,  signal 
compression,  or  "fiber  to  the  block." 
enables  the  distribution  of 
approximately  75  video  channels.  At  the 
present  time,  this  threshold  appears  to 
be  a  reasonable  cut-off  for  apphcation  of 
the  channel  occupancy  limit.  Thus  the 


Commi.ssioa  will  apply  the  channel 
occupancy  limits  only  up  to  75  channels 
on  a  cable  system  owned  by  a  vertically 
integrated  MSO.s  Any  additional 
channel  capacity  made  possible  through 
the  use  of  advanced  cable  technologies 
will  not  be  subject  to  the  cliannel 
occupancy  limits  at  this  time.  This 
limitation  will  be  subject  to  periodic 
review  along  with  the  other  provisions 
of  these  rules  and  may  be  eliminated  if 
developments  warrant. 

39.  The  R40/FNPRM  considered 
effective  competition,  observing  that 
once  effective  competition  has  been 
established  and  a  cable  operator  no 
longer  occupies  a  program  access 
bottleneck  position,  channel  occupancy 
limits  may  no  longer  be  necessary  or 
desirable.  Thus,  the  Commission 
proposed  to  phase  out  channel 
occupancy  limits  in  communities  where 
effective  competition  is  established. 
Commenters  were  asked  to  indicate 
whether  the  definition  of  effective 
competition  for  this  purpose  should 
include  cable  systems  subscribed  to  by 
fewer  than  30  percent  of  the  homes 
located  in  the  franchise  area. 

40.  The  Commission  concludes  that 
channel  occupancy  limits  should  not  be 
eliminated  in  communities  where 
effective  competition  exists.  Although  it 
is  argued  that  the  development  of 
effective  competition  will  preclude 
cable  operators  from  exercising  undue 
power  in  these  situations,  the  effective 
competition  standard  was  not  adopted 
for  this  specific  purpose  and  it  is  not 
clear  that  the  presence  of  effective 
competition  for  any  cable  system 
addresses  ail  of  the  relevant  concerns 
that  Congress  expressed  in  enacting 
section  11  of  the  Art.  Thus,  at  this  time, 
the  Commission  is  not  prepared  to  say 
that  the  presence  of  "effective 
competition"  is  a  reasonable  basis  for 
removing  the  channel  occupancy  caps. 
However,  as  with  a  number  of  other 
aspects  of  these  rules,  further  analysts  as 
to  whether  the  restrictions  might  be 
phased  out  where  effective  competition 
develops  will  be  appropriate  as  the 
Commission  gains  more  experience  with 
the  rules. 

41.  The  RAO/FNPRM  next  proposed 
to  grandfather  any  existing  vertical 
relationships  which  excAd  the  channel 


•The  channel  occtipancy  limit*  need  not 
necessarily  apply  to  Ifaa  first  75  channels.  For 
example,  on  a  cable  «ystem  with  75  channels  no 
more  than  30  channels  (40  percent  of  75)  can  be 
devoted  to  the  carriage  ofafliKaled  video 
programming  and  thus  no  Irss  than  45  channels  (60 
percent  of  75)  must  be  occupied  by  unaffiliated 
video  progranuning  services.  On  a  system  with  100 
channels  at  least  45  channels  would  stiil  be 
required  to  be  devoted  to  the  carriage  of  unaffiliated 
programrating  services,  however,  these  45  channels 
could  be  any  of  the  system's  100  channels. 


occupancy  limits  ultimately  adopted 
and  asked  commenters  to  address  thi.'* 
proposal.  The  Commission  now 
determines  that  the  public  interest 
would  be  disserved  by  requiring  cable 
operators  to  delete  vertically  integrated 
video  programming  ser\  ices  in  order  to 
comply  with  the  channel  occupancy 
caps.  Accordingly,  the  Commission  will 
grandfather  all  vertically  integrated 
video  programming  services  carried  as 
of  December  4, 1992  (the  effective  date 
of  the  1992  Cable  Art),  which  exceed 
the  channel  occupancy  limits  adopted 
herein.  The  Commission  notes, 
however,  that  once  additional  capacity 
becomes  available  on  a  grandfathered 
system,  the  cable  operator  shall  be 
prohibited  from  expanding  its  carriage 
of  vertically  integrated  video 
programming  services  until  such  system 
is  in  full  compliance  with  the  channel 
occupancy  limits. 

42.  R&O/FKPRM  observed  that  the 
1992  Cable  Art  and  its  legislative 
history  were  silent  on  the  issue  of 
enforcement  of  the  channel  occupancy 
limits  and  proposed  to  enforce  channel 
occupancy  limits  through  a  process  of 
certification  whereby  cable  operators 
would  certify  annually  to  the 
Commission  that  their  cable  systems  are 
in  compliance  with  the  channel 
occupancy  limits.  However,  the 
Commission  now  determines  that  a 
preferable  and  less  burdensome 
approach  is  to  require  cable  operators  to 
maintain  records  regarding  the  nature 
and  extent  of  their  attributable  interests 
in  all  video  programming  services  as 
well  as  information  regarding  their 
carriage  of  such  vertically  integrated 
video  programming  services  on  cable 
systems  in  which  Uiey  also  have  an 
attributable  interest.  Such  information 
should  be  retained  for  a  period  of  at 
least  three  years  in  the  cable  operator's 
public  file. 

43.  In  this  regard.  The  Commission 
welcomes  the  assistance  of  local 
franchise  authorities  in  monitoring 
compliance  with  the  channel  occupancy 
limits  in  their  franchise  area.  Where  a 
franchise  authority  has  questions  as  to 
whether  a  local  cable  operator  is  in 
violation  of  the  channel  occupancy 
limits,  such  franchise  authority  may 
request  to  inspert  the  cable  operator's 
records  at  reasonable  times  and  during 
regular  business  hours.  After  such 
inspection,  franchise  authorities 
believing  that  a  violation  exists  should 
file  a  complaint  with  the  Commission. 
Other  parties  seeking  to  report  potential 
violations  of  the  channel  occupancy 
limits  may  also  contart  the  local 
franchise  authority  or  report  the  matter 
directly  to  the  Commission.  If  the 
Commission  ultimately  finds  a  cable 
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operator  to  be  in  violation  of  its  channel 
occupancy  rules,  the  Commission  may 
impose  appropriate  sanctions,  including 
cease  and  desist  orders  and  forfeitures. 

44.  Third  and  finally,  the  Commission 
considered  issues  relating  to  limits  on 
participation  in  program  production.  In 
that  regard,  the  NPRM/NOI  asked 
commenters  to  indicate  whether  it  was 
necessary  or  appropriate  to  adopt 
additional  restriclions  on  the  degree  to 
which  multichannel  distributors  may 
participate  in  the  creation  or  production 
of  video  programming,  given  the 
structural  and  behavioral  restrictions 
contained  in  the  1992  Cable  Act  which 
are  similarly  designed  to  prevent  anti- 
competitive conduct  by  vertically 
integrated  cable  systems  and  video 
programming  services. 

45.  In  view  of  the  structural  and 
behavioral  restrictions  already  required 
under  the  1992  Act.  the  Commission 
does  not  believe  that  additional 
restrictions  on  the  ability  of 
multichannel  distributors  to  engage  in 
th«»  creation  or  production  of  video 
programming  are  warranted  at  the 
present  time.  The  Commission 
concludes  that  at  the  present  time  the 
objectives  of  such  a  restriction  are  fully 
addressed  by  the  other  provisions  of 
section  11.  section  12.  and  section  19  of 
the  1992  Cable  Act. 

Administrative  matters 

Final  Regulatory  Flexibility  Analysis 

46.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605.  it 
is  certified  that  this  decision  will  have 
an  impact  on  small  cable  systems.  As 
detailed  in  the  full  text  of  the  Second 
Report  and  Order,  the  Commission  has 
attempted,  wherever  possible  within  the 
stafuttMry  constraints,  to  establish 
regulations  which,  to  the  extent 
possible,  minimize  the  burdens  on  the 
cable  systems  and  programming  services 
subject  to  the  vertical  and  horizontal 
ownership  limits.  The  full  text  of  the 
Commission's  final  regulatory  flexibility 
analysis  may  be  found  in  appendix  C  of 
the  Second  Report  and  Order 

Ordering  Clauses 

47.  Accordingly,  it  is  ordered  that. 
Pursuant  to  the  authority  contained 
sections  2(a).  4{i)  and  (j)  and  303  of  the 
Communications  Act  of  1934.  as 
amended,  and  the  Cable  Television 
Protection  and  Competition  Act  of  1992. 
Pub.  L  102-385.  part  76  of  the 
Commission's  rules.  47  CFR  part  76.  is 
amended  as  set  forth  below,  and  will 
become  January  10, 1994.  subject  to 
approval  by  the  Office  of  Management 
and  Budget.  However,  the  effective  date 
of  the  horizontal  ownership  limits 


contained  in  §  76.503  of  the 
Commission's  rules  is  stayed  pending 
final  judicial  resolution  of  the  District 
Court  decision  in  Daniels  Cablevision  v. 
United  States.  No.  92-2292  (D.D.C. 
released  September  16. 1993)  holding 
the  statutory  authority  for  such  rules 
unconstitutional. 

List  of  SubjecU  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission 
UVera  F.  Marshail, 
Acting  Secretary. 

Amendatory  Text 

Part  76  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  76-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  .Sees.  2.  3,  4.  301.  303.  307.  308. 
309.  48  Stat.,  as  amended,  1064.  1065, 1066. 
1081.  1082.  1083.  1084,  1085.  1101;  47  U.S.C. 
Sec*.  152.  153.  154.  301.  303.  307.  308.  309. 
532.  533.  535.  542.  543.  552.  as  amended  106 
Stat.  1460. 

2.  Section  76.503  is  added  to  subpart 
I  to  read  as  follows: 

$76,503    National  sut)scrtt)er  limits. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section  no  person  or  entity  shall 
be  permitted  to  reach  more  than  30 
percent  of  all  homes  passed  nationwide 
through  cable  systems  owned  by  such 
person  or  entity  or  in  which  such 
person  or  entity  holds  an  attributable 
interest. 

(b)  Ownership  of  cable  systems 
reaching  up  to  35  percent  of  all  homes 
passed  nationwide  shall  be  permitted 
provided  the  additional  cable  systems, 
beyond  30  percent  of  homes  passed 
nationwide,  are  cable  systems,  beyond 
30  percent  of  homes  passed  nationwide, 
are  minority-controlled. 

(c)  Prior  to  acquiring  additional  c:able 
systems  any  person  or  entity  holding  an 
attributable  interest  in  cable  systems 
reaching  20  percent,  or  more,  of  homes 
passed  nationwide  must  certify  to  the 
Commission  that  no  violation  of  the 
national  subscriber  limits  prescribed  in 
this  section  will  occur  as  a  result  of 
such  acquisition. 

(d)  Minority-controlled  means  more 
than  50  percent  owned  by  one  or  more 
members  of  a  minority  group. 

(e)  Afinority  means  Black.  Hispanic. 
American  Indian.  Alaska  Native.  Asian 
and  Pacific  Islander. 

(0  Attributable  interest  shall  be 
defined  by  reference  to  the  criteria  set 
forth  in  the  Notes  to  8  76.501. 


3.  Section  76.504  is  added  to  Subpart 
I  to  read  as  follows: 

§  76.504    Limits  on  carriage  of  verticatty 
integrated  programming. 

(a)  Except  as  otherwise  provided  in 
this  section  no  cable  operator  shall 
devote  more  than  40  percent  of  its 
activated  channels  to  the  carriage  of 
national  video  programming  services 
owned  by  the  cable  operator  or  in  which 
the  cable  operator  has  an  attributable 
interest. 

(b)  The  channel  occupancy  limits  set 
forth  in  paragraph  (a)  of  this  section 
shall  apply  only  to  channel  capacity  up 
to  75  channels. 

(c)  A  cable  operator  may  devote  two 
additional  channels  or  up  to  45  percent 
of  its  channel  capacity,  whichever  is 
greater,  to  the  carriage  of  video 
programming  services  owned  by  the 
cable  operator  or  in  which  the  cable 
operator  has  an  attributable  interest 
provided  such  video  programming 
ser\ices  are  minority-controlled. 

(d)  Cable  operators  earn,  iqg  video 
programming  services  owned  by  the 
cable  operator  or  in  which  the  cable 
operator  holds  an  attributable  interest  in 
excess  of  limits  set  forth  in  paragraph  (a) 
of  this  section  as  of  December  4.  1992. 
shall  not  be  precluded  by  the 
restrictions  in  this  section. 

(e)  Cable  operators  are  required  to 
maintain  records  in  their  public  file  for 
a  period  of  three  years  regarding  the 
nature  and  extent  of  their  attributable 
interests  in  all  video  programming 
services  as  well  as  information 
regarding  their  carriage  of  such 
vertically  integrated  video  programming 
services  on  cable  systems  in  which  they 
also  have  an  attributable  interest.  These 
records  must  be  made  available  to  local 
franchise  authorities,  the  Commission, 
or  members  of  the  public  on  rea.sonable 
notice  and  during  regular  business 
hours. 

(0  Minority-controlled  means  more 
than  50  percent  owned  by  one  or  more 
members  of  a  minority  group. 

(g)  M/nor/fy  means  BUck.  Hispanic. 
American  Indian.  Alaska  Native.  Asian 
and  Pacific  Islander. 

(h)  Attributable  interest  shall  be 
defined  by  reference  to  the  criteria  set 
forth  in  the  Notes  to  §  76.501. 
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ACTION:  Final  rule. 


SUMMARY:  The  Commission  has  adopted 
an  Order  extending  the  freeze  of 
regulated  cable  service  revenues  from 
November  15,  1993  until  February  15. 
1994.  This  Order  will  establish  an 
additional  opportunity  for  local 
franchising  authorities  and  subscribers 
to  participate  in  assuring  the 
reasonableness  of  cable  service  rates 
prior  to  expiration  of  the  freeze. 
EFFECTIVE  DATE:  November  15.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  A.  VValke,  (202)  416-0847. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
tf.is  doi  uinent  is  available  for 
inspect ic II  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street  NW.. 
Washington,  DC  20554.  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW..  Washington.  DC  20037. 

Order 

Adopted:  November  10. 1993. 
Released:  November  10, 1993. 

By  the  Commission:  Chairman  Quelle 
issuing  a  separate  statement; 
Commissioner  Duggan  issuing  a 
separate  statement;  Commissioner 
Barrett  dissenting. 

I.  Introduction 

1.  In  this  Order,  on  our  own  motion, 
we  reconsider  the  expiration  date  of  the 
freeze  of  regulated  cable  service 
revenues,  and  extend  the  expiration 
date  of  the  freeze  from  November  15, 
1993  until  February  15, 1994. 

II.  Background 

2.  In  the  Rate  Order,  58  FR  29736 
(May  21, 1993),  we  established  a 
comprehensive  regulatory  framework 
providing  for  rate  regulation  of  the  basic 
service  tier  by  local  franchising 
authorities  and  of  cable  programming 
services  tiers  by  the  Commission  as 
required  under  the  Cable  Act  of  1992. 
We  established  June  21,  1993  as  the 
effective  date  of  our  rate  regulations.  At 
the  same  time,  we  were  concerned  that 
during  the  period  between  adoption  of 
our  rules  and  the  earlie.st  practical 
opportunity  for  local  franchising 
authorities  to  establish  regulation  of  the 
basic  service  tier,  and  for  consumers  to 
file  complaints  with  the  Commission 
concerning  rates  for  cable  programming 
services  tiers,  cable  operators  could 
raise  rates,  effectively  undermining  the 
statutory  goal  that  rates  for  cable 
services  remain  reasonable.  In 
particular,  we  were  concerned  that  cable 
operators  could  raise  rates  to  potentially 


unreasonable  levels,  as  determined 
under  the  rate  regulations  ultimately 
adopted.  We  determined  that  a  freeze  of 
regulated  cable  service  revenues  until 
August  3, 1992  would  provide  a 
reasonable  opportunity  for  local 
franchise  authorities  to  become  certified 
to  regulate  the  basic  service  tier  and  for 
consumers  to  invoke  by  complaint  the 
Commission's  regulatory  oversight  over 
cable  programming  services  tiers. 
Accordingly,  we  established  a  freeze 
until  that  date  of  revenues  for  cable 
services  subject  to  regulation  under  the 
Cable  Act  of  1992. 

3.  Subsequently,  the  Commission 
reexamined  the  feasibility  of 
implementing  rate  regulation  by  June 
21,  1993  in  view  of  the  signifscant 
additional  responsibilities  imposed  on 
the  Commission  by  the  Cable  Act  of 
1992  and  a  severe  funding  shortfall 
faced  by  the  Commission  at  that  time. 
We  extended  the  effective  date  of  cable 
rate  regulation  from  June  21,  1993  until 
October  1, 1993,  and  the  freeze  until 
November  15, 1993  in  order  to  provide 
local  franchising  authorities  and 
consumers  a  continued  opportunity  to 
exercise  their  rights  under  the  Cable  Act 
of  1992  and  our  regulations  in  light  of 
the  new  effective  ^ate  of  cable  rate 
regulation.  We  later  determined  that  an 
earlier  implementation  of  cable  rate 
regulation  was  feasible  because  of  a 
supplemental  appropriation  provided  to 
the  Commission  and  moved  the 
effective  date  of  rate  regulation  from 
October  1, 1993  to  September  1, 1993. 
We  did  not  alter  the  date  for  expiration 
of  the  freeze  because  we  were  concerned 
that  local  franchising  authorities  may 
have  established  implementation  plans 
based  on  an  effective  date  of  October  1, 
1993.  Our  regulations  establishing  rate 
regulation  of  cable  service  became 
effective  September  1,  1993. 

III.  Discussion 

4.  Under  the  Cable  Act  of  1992  and 
our  implementing  regulatory 
framework,  cable  operators  are  generally 
free  to  raise  rates  for  the  basic  service 
tier  in  the  absence  of  local  certification 
and  for  cable  programming  service  tiers 
in  the  absence  of  subscriber  complaints 
invoking  the  regulatory  oversight  of  the 
Commission.  As  of  November  3,  1993, 
the  Commission  has  receiv.,J  3425 
applications  for  certification  from  local 
franchising  authorities  covering* 
approximately  5050  comn'.unities 
served  by  cable,  and  no  .iiore  than 
approximately  836  properly  completed 
subscriber  complaints.  These  figures 
represent  only  a  small  percentage  of  the 
nearly  33,000  communities  that  are 
potentially  eligible  to  regulate  the  basic 
service  tier,  and  an  even  smaller 


percentage  of  the  country's  58  million 
cable  subscribers. 

5.  In  light  of  the  relatively  few 
applications  for  certification  and 
subscriber  complaints  received  to  date, 
we  are  concerned  that  the  expiration  of 
the  freeze  on  November  15,  1993  could 
undermine  the  statutory  purpose  that 
rates  for  regulated  cable  service  be 
reasonable  by  permitting  rates  to  rise 
before  rate  regulation  has  begun  in 
earnest.  We  believe  that  the  purposes  of 
the  statute  will  best  be  fulfilled  if  we 
establish  an  additional  opportunity  for 
local  franchising  authorities  and 
subscribers  to  participate  in  assuring  the 
reasonableness  of  cable  service  rates 
prior  to  expiration  of  the  freeze.  We 
believe  that  an  extension  of  the  freeze 
until  February  15,  1994  will  ensure  that 
we  have  afforded  local  franchising 
authorities  a  sufficient  period  in  which 
to  seek  Commission  certification  to 
regulate  basic  cable  service  rates,  and  in 
which  cable  subscribers  may  exercise 
their  rights  to  invoke  Commission 
oversight  of  cable  programming 
services.  Accordingly,  we  will 
reconsider,  on  our  own  motion,  the 
decision  in  the  Deferral  Order,  58  FR 
33560  (June  18, 1993),  that  the  freeze 
should  expire  November  15. 1993,  and 
extend  the  expiration  date  of  the  freeze 
until  February  15.  1994.  When  the  basic 
tier  becomes  subject  to  regulation,  a 
cable  operator  may  generally  raise  rates 
only  after  approval  by  local  franchising 
authorities.  Where  local  governments 
already  have  initiated  rate  regulation  of 
the  basic  service  tier,  we  are  not 
concerned  that  rates  for  the  tier  could 
rise  to  unreasonable  levels  after 
November  15,  1993.  Accordingly,  after 
the  effective  date  of  this  Order,  the 
freeze  will  not  apply  to  a  basic  service 
tier  that  has  become  subject  to 
regulation  by  a  local  franchising 
authority  or  the  Commission.  In  the 
Rate  Freeze  Order.  58  FR  17530  (April 
5, 1993),  we  determined  that  it  was 
necessary  to  freeze  rates  for  the  cable 
programming  service  tier  in  order  to 
prevent  cable  operators  from  evading 
the  freeze  of  the  basic  tier  by  moving 
programming  from  the  basic  to  the  cable 
programming  service  tier.  In  situations 
where  the  basic  tier  is  already  subject  to 
regulation,  it  is  not  necessary  to 
continue  the  freeze  in  effect  for  the 
cable  programming  service  tier  in  order 
to  prevent  an  evasion  of  rate  regulation 
of  the  basic  tier.  Accordingly,  where  the 
basic  tier  has  become  subject  to 
regulation,  the  freeze  will  expire  on  that 
date  for  both  tiers.  In  such  situations, 
we  note  that  subscribers  and  local 
franchising  authorities  may  file 
complaints  to  make  the  cable 
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programming  service  tier  subject  to 
regulation  and  establish  refund  liability 
for  cable  programming  service  rates  as 
of  the  date  of  the  complaint.  Where  only 
the  cable  programming  service  tier  is 
subject  to  regulation,  we  do  not  believe 
that  the  cable  operator's  capacity  to 
evade  the  freeze  of  the  basic  tier  by 
shifting  programming  to  the  higher  tier 
is  significantly  diminished. 
Accordingly,  where  only  the  cable 
programming  service  tier  is  subject  to 
regulation,  the  freeze  will  continue  in 
effect  for  both  tiers. 

6.  At  the  same  time,  we  recognize  that 
by  this  Order  the  freeze  will  have  been 
in  place  for  over  ten  months.  We 
emphasize  that  we  will  entertain 
petitions  for  relief  where  the  operator 
can  show  that  the  freeze  is  causing 
severe  economic  hardship  or  threatens 
the  viability  of  continued  provision  of 
cable  service. 

7.  As  indicated,  our  comprehensive 
regulatory  framework  governing  cable 
service  rates  became  effective 
September  1. 1993.  Under  that 
framework,  operators  are  currently 
scheduled  to  respond  on  November  15. 
1993  to  initial  notices  of  regulation  of 
the  basic  service  tier  that  occurred  prior 
to  October  15, 1993,  and  to  complaints 
filed  with  the  Commission  prior  to 
October  15, 1993  concerning  rates  for 
cable  programming  services  tiers.  This 
schedule  will  permit  local  authorities 
and  the  Commission  to  bring  to 
consumers  the  benefits  of  rate 
regulation.  In  particular,  local 
authorities  and  the  Commission  can 
begin  reviewing  promptly  on  November 
15, 1993  FCC  Forms  393  where 
operators  have  elected  to  use  the 
benchmark  approach  for  setting  initial 
rales.  Under  our  comprehensive 
regulatory  framework,  a  benchmark  and 
price  cap  approach  serves  as  the 
primary  method  of  setting  rates  for 
regulated  cable  services.  We  are 
currently  reviewing  on  reconsideration 
whether  further  changes  to  the 
benchmark  scheme  are  warranted.  As 
we  stated  in  our  first  reconsideration 
order,  we  will  provide  for  appropriate 
transition  mechanisms  should  any 
changes  be  adopted.  Moreover,  in  the 
flofe  Order,  we  established  that  cost-of- 
service  showings  would  be  reviewed  on 
a  case-by-case  basis  under  established 
standards  of  cost-of-service  regulation 
traditionally  applied  to  public  utilities. 
Although  we  are  in  the  process  of 
developing  and  adopting  uniform  cost- 
of-service  standards,  such  standards  are 
not  an  essential  part  of  our  rate 
regulation  scheme.  Application  of 
traditional  cost-of-service  principles  on 
a  case-by-case  basis  will  give  cable 
operators  ample  opportunity  to  justify 


their  rates  based  on  costs  and  ensure 
that  their  constitutional  rights  are  not 
violated.  In  this  regard,  we  note  that  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  rejected  a  request  by  several 
operatore  that  our  rate  rules  be  stayed 
until  we  adopted  final  cost-of-service 
rules.  Intermedia  Partners  v.  FCC.  No. 
93-1491  (D.C.  Cir.  August  31, 1993). 
Thus,  under  the  current  schedule  and 
regulatory  framework,  local  authorities 
and  the  Commission  can  begin 
reviewing  as  early  as  November  15. 
1993  cost-of-service  showings  and 
assess  in  individual  cases  the  costs  that 
may  be  recovered  in  rates  for  regulated 
cable  services.  These  local  and  federal 
regulatory  actions  will  enable  operators 
and  consumers  to  receive  assurancein 
the  near  future  that  rates  are  in 
compliance  with  our  requirements 
where  rates  are  within  permitted  levels, 
and  to  enjoy  the  benefits  of  rate 
adjustments  and  refunds  where  rates 
exceed  permitted  levels.  Our  current 
regulatory  framework  and 
implementation  schedule,  therefore, 
will  permit  local  authorities  and  the 
Commission  to  began  without  further 
delay  the  regulatory  processes  that  will 
assure  that  cable  service  rates  are 
reasonable  as  required  under  the  Cable 
Act  of  1992.  Moreover,  implementation 
of  the  rate  regulation  provision  of  the 
1992  Cable  Act  will  inevitably  be  a 
learning  process  for  the  Commission, 
local  authorities,  and  the  industry  that 
will  require  revision  and  refinement 
over  time.  Accordingly,  we  believe  it 
imperative  that  the  process  be 
commenced  so  that  we  can  gain 
experience  with  the  process  and  so  that 
the  benefits  of  the  Act  will  be  received 
by  subscribers. 

8.  We  find  good  cause  under  the 
Administrative  Procedure  Act  to  make 
this  freeze  effective  with  less  than  30 
days  advance  publication  in  the  Federal 
Register.  As  explained,  an  extension  of 
the  freeze  from  November  15, 1993  until 
February  15, 1994  is  necessary  in  order 
to  afford  local  franchising  authorities  a 
sufficient  period  in  which  to  seek 
Commission  certification  to  regulate 
basic  cable  service  rates,  and  in  which 
cable  subscribers  may  exercise  their 
rights  to  invoke  Commission  oversight 
of  cable  programming  services.  We  will 
make  this  Order  and  implementing  rule 
changes  effective  upon  publication  in 
the  Federal  Register  in  order  to  prevent 
an  expiration  of  the  freeze  that  would 
otherwise  occtu-  under  30  days  advance 
publication  in  the  Federal  Register. 

IV.  Ordering  Clauses 

9.  Accordingly,  It  is  Ordered, 
pursuant  to  sections  4{i)  and  623  of  the 
Communications  Act  of  1934,  as  ■ 


amended,  47  U.S.C.  §§  154(i)  and  543, 
that  the  freeze  of  cable  service  rates 
established  in  Order,  8  FCC  Red  2921. 
58  FR  17530  (April  5, 1993).  clarified. 
8  FCC  Red  2917.  58  FR  21929  (April  26. 
1993),  extended.  FCC  93-304,  58  FR 
33560  (June  18. 1993).  Is  Extended 
UNTIL  February  15, 1994. 

10.  It  is  Further  Ordered.  That  section 
76.1090  of  the  Commission's  rules.  47 
CF.R.  Section  76.1090,  Is  Amended  as 
set  forth  below. 

11.  ft  is  Further  Ordered,  That  this 
Order  Is  Effective  On  November  15. 
1993. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  7&-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2.  3,  4.  301.  303.  307.  308, 
309.  48  Stat,  as  amended.  1064, 1065. 1066, 
10«1, 1082. 1083.  1084. 1085.  1101;  47  U.S.C 
Sees.  152. 153, 154,  301,  303,  307.  308.  309. 
532.  533,  535,  542,  543,  552.  as  amended.  106 
Stat  1460. 

2.  Section  76.1090  is  amended  by 
revising  paragraph  (a),  and  adding  new 
paragraph  (c)  to  read  as  follows: 

§  76.1090    Temporary  Freeze  of  Cable 
Rates. 

•     (a)  The  average  monthly  subscriber 
bill  for  services  provided  by  cable 
operators  subject  to  regulation  under 
section  623  of  the  Communications  Act 
shall  not  increase  above  the  average 
monthly  subscriber  bill  determined 
under  rates  in  effect  on  April  5, 1993, 
until  February  15, 1994. 
*        •        •        •        • 

(c)  The  freeze  imposed  by  paragraph 
(a)  of  this  suction  will  not  apply  where 
a  basic  tier  servicp  has  become  subject 
to  regulation  by  a  Jocal  franchising 
authority  or  the  Commission. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

[Ex  Parte  No.  334  rSut>-No.  8)  and  (Sub- 
No.  8A)] 

Amendment  to  Rules  in  Response  to 
Joint  Petition  for  Rulemaking  on 
Railroad  Car  Hire  Compensation;  and 
Joint  Petition  for  Exemption  of 
Art>itration  Rule  From  Application  of  49 
U.S.C.  10706  and  Motion  to  Dismiss 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 

ACTION:  Amendment  to  rules. 

SUMMARY:  The  Commission  amends  its 
rules,  which  effect  a  phased 
deprescription  of  railroad  car  hire  rates. 
The  amendment  would  make  the 
transition  to  deprescription  more 
gradual  by  providing  that  rail  car 
investments  made  between  January  1, 
1991  and  December  31, 1992  may 
continue  to  be  reflected  in  prescribed 
rates  until  January  1,  2003. 

EFFECTIVE  DATES:  The  new  rules  are 
effective  January  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610;  TDD 
forbearing  impaired:  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Djnamic 
Concepts.  Inc..  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359. 

Regulatory  Flexibility  Certification 

The  Commission  certified  in  its 
decisions  served  November  10  and 
December  22.  1992,  that  its  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  decision,  which  makes  the 
transition  to  deprescription  even  more 
gradual,  will  not  change  that  result.  To 
the  contrary,  it  will  give  small  carriers 
additional  time  to  adjust  to  the  new 
regulatory  regime.  Pursuant  to  5  U.S.C. 
605(b).  the  Commission  certifies  that  its 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

EDTircnniental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 


For  reasons  set  forth  in  the  preamble, 
title  49.  chapter  X.  part  1033  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  Part  1033  is  revised  to  read  as 
follows: 

PART  1033-CAR  SERVICE 

1033.1  Car  hire  rates. 

1033.2  Car  service  orders. 

Authority:  5  U.S.C  553:  49  U.S.C  10321, 

10326, 11121, and  11122. 

91033.1    Car  hir*  rates. 

(a)  Definitions  applicable  to  this 
section: 

(1)  Car.  A  freight  car  bearing  railroad 
reporting  marks,  other  than  an  excluded 
boxcar  as  defined  in  §  1039.14(c)(2)  of 
this  chapter  whenever  it  is  owned  or 
leased  by  any  class  HI  carrier  and  bears 
a  class  ni  carrier's  reporting  marks. 

(2)  Car  hire.  Compensation  to  be  paid 
by  a  user  to  an  owner  for  use  of  a  car. 
Such  compensation  may  include,  but 
need  not  be  limited  to.  hourly  and 
mileage  rates. 

(3)  Fixed  rate  car.  Any  car  placed  in 
ser\'ice  or  rebuilt  prior  to  January  1. 
1993  or  for  which  there  was  a  written 
and  binding  contract  to  purchase,  build, 
or  rebuild  prior  to  July  1,  1992. 
regardless  of  whetber  such  car  bore 
railroad  reporting  marks  prior  to  January 
1. 1993,  provided,  however,  that  until 
December  31. 1993,  all  cars  shall  be 
deemed  to  be  fixed  rate  cars. 

(4)  Market  ,nte  car.  Any  car  that  is  not 
a  fixed  rate  car. 

(5)  Owr.er.  A  rail  carrier  entitled  to 
receive  car  hire  on  cars  bearing  its 
reporting  marks. 

(6)  Prescribed  rates.  The  hourly  and 
mileage  rates  in  effect  on  December  31. 
1990.  as  published  in  Association  of 
American  Railroads  Circular  No.  OT-IO 
found  in  the  information  section  of  tariff 
ICC  RER  641 1-U  known  as  the  Official 
Railway  Equipment  Register.  This 
information  can  be  obtained  at  the 
Association  of  American  Railroads  or 
the  Commission.  Prescribed  rates  will 
be  enhanced  to  reflect  OT-37  surcharges 
and  Rule  88  rebuilds  for  work 
undertaken  and  completed  during  1991 
and  1992.  and  for  rebuilding  work  for 
which  there  was  a  written  and  binding 
contract  prior  to  July  1. 1992. 

(7)  User.  A  rail  carrier  in  possession 
of  a  car  of  which  it  is  not  the  owner. 

(b)  Fixed  rate  cars.  Car  hire  for  fixed 
rate  cars  shall  be  determined  as  follows: 

(1)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  for  a  10-year 
period  beginning  January  1, 1993,  the 
prescribed  rates  shall  continue  to  apply 
to  fixed  rate  cars  without  regard  to  the 
aging  of  such  cars  subsequent  to 


December  31, 1990.  Prescribed  car  hire 
rates  shall  not  be  increased  for  any 
additions  and  betterments  performed  on 
such  cars  af^er  December  31,  1990.  Any 
OT-37  surcharge  to  prescribed  rates  for 
work  performed  prior  to  January  1, 1993 
shall  expire  upon  the  earlier  of: 

(i)  The  car  becoming  a  market  rate  car, 
or 

(ii)  The  expiration  date  provided  in 
Association  of  American  Railroads 
Circular  No.  OT-37. 

(2)  Upon  termination  of  the  10-year 
period  specified  in  paragraph  (b)(1)  of 
this  section,  all  fixed  rate  cars  shall  be 
deemed  to  be  market  rate  cars  and  shall 
be  governed  by  paragraph  (c)  of  this 
section. 

(3)  (i)  During  each  calendar  year 
beginning  January  1, 1994,  a  rail  carrier 
may  voluntarily  elect  to  designate  up  to 
10%  of  the  cars  in  its  fleet  as  of  January 
1. 1993  to  be  treated  as  market  rate  cars 
for  the  purposes  of  this  section.  The 
10%  limitation  shall  apply  each 
calendar  year  and  shall  be 
noncumulative.  Cars  designated  to  be 
treated  as  market  rate  cars  shall  be 
governed  by  paragraph  (c)  of  this 
section.  Such  election  shall  be  effective 
only  in  accordance  with  the  following 
provisions: 

(A)  An  election  shall  be  irrevocable 
and  binding  as  to  the  rail  carrier  making 
the  election  and  all  users  and 
subsequent  owners  if: 

(J)  The  rail  carrier  making  the 
election  has  legal  title  to  the  car;  or 

(2)  The  rail  carrier  making  the 
election  does  not  have  legal  title  to  the 
car  but  obtains  written  consent  for  such 
election  from  the  party  holding  legal 
title;  or 

(3)  The  transaction  pursuant  to  which 
the  party  holding  legal  title  to  the  car 
has  furnished  the  car  to  the  rail  carrier 
making  the  election  was  entered  into 
after  January  1, 1991. 

(B)  An  election  shall  be  irrevocable 
and  binding  only  for  the  term  of  the 
transaction  pm^uant  to  which  the  car 
was  furnished  to  the  rail  carrier  making 
the  election  as  to  that  rail  carrier  and  all 
users  and  subsequent  owners  if: 

(1)  That  rail  carrier  does  not  have 
legal  title  to  the  car  and  does  not  obtain 
written  consent  or  such  election  from 
the  party  holding  legal  title; 

[2]  The  transaction  was  entered  into 
prior  to  January  1, 1991;  and 

(3l  The  transaction  does  not  provide 
that  the  compensation  to  be  paid  to  the 
party  furnishing  the  car  is  to  be  based 
in  whole  or  in  part  directly  on  the  car 
hire  earnings  of  the  car;  provided, 
however,  that  if  the  rail  carrier  making 
the  election  subsequently  obtains  legal 
title  to  the  car.  such  election  shall  then 
be  irrevocable  and  binding  as  to  the  rail 
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carrier  and  all  users  and  subsequent 
owners. 

(C)  The  party  holding  legal  title  to  the 
car  may  revoke  an  election  subject  to  the 
provisions  of  paragraph  (bl(3)(i)(B)  of 
this  section  only: 

(1)  At  the  time  the  transaction 
pursuant  to  which  the  car  was  furnished 
to  the  rail  carrier  making  the  election  is 
first  extended  or  renewed  after  January 
1.  1991;  or 

(2)  If  such  transaction  is  not  extended 
or  renewed,  at  the  time  such  transaction 
terminates. 

If  such  election  is  so  revoked,  a  rail 
carrier  may  make  a  new  election  only 
with  the  written  consent  of  the  party 
holding  legal  title  to  the  car,  and  such 
election  shall  be  irrevocable  and 
binding  as  to  the  rail  carrier  making  the 
election  and  all  users  and  subsequent 
owners. 

(ii)  Nothing  in  paragraph  (b)(3)(i)  of 
this  section  shall  be  construed  to  limit 
the  rights  of  parties  to  any  transaction 
to  provide  for  the  consent  of  any  party 
to  an  election  made  pursuant  to 
paragraph  (b)(3)(i)  of  this  section. 

(c)  Market  rate  cars.  (1)  Market  rate 
cars  shall  not  be  subject  to  prescribed 
rates  or  to  the  provisions  of  49  CFR 
1039.14(c)(1)  (i)  and  (ii)  and  (c)(4). 

(2)  (i)  The  Commission  shall  not 
prescribe  car  hire  for  market  rate  cars. 

(ii)  The  Code  of  Car  Hire  Rules 
referenced  in  the  Association  of 
American  Railroads  Car  Service  and  Car 
Hire  Agreement  provides  that  owners 
and  users  party  to  that  agreement  shall 
resolve  car  hire  disputes  thereunder. 
The  Commission  may  review  allegations 
of  abuse  of  the  car  hire  dispute 
resolution  process  established  under 
those  rules. 

(iii)  Car  hire  disputes  involving  an 
owner  or  user  not  a  party  to  that 
agreement  may  be  resolved  by  the 
Commission. 

(d)  Car  hire  agreements.  Rail  carriers 
are  authorized  to  negotiate  and  enter 
into  agreements  governing  car  hire. 

(e)  Effective  date.  This  part  shall  take 
effect  on  January  1, 1994. 

§  1033^    Car  service  orders. 

Emergency  and  temporary  service 
orders  are  issued  under  this  part  but  are 
not  carried  in  the  Code  of  Federal 
Regulations. 


Decided:  November  3, 1993. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin.  and  Walden.  Chairman 
McDonald,  joined  by  Vice  Chairman 
Simmons,  dissented  in  part  with  a  separate 
expression.  Commissioners  Philbin  and 
Walden  dissented  in  part  with  a  separate 
expression. 

Sidney  L.  Strickland.  Jr., 

Secretory. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  921 1 85-3021 ;  10  1 1 0993A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  ocean  perch  in  the 
Aleutian  Islands  subarea  (AI)  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
Pacific  ocean  perch  total  allowable 
catch  (TAC)  in  the  AI. 
EFFECTIVE  DATE:  12  noon.  Alaska  local     , 
time  (A.l.t.).  November  9.  1993.  until  12 
midnight.  A.l.t..  December  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  Resource 
Management  Specialist,  NMFS.  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 


implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)(ii). 
the  Pacific  ocean  perch  TAC  for  the  AI 
was  established  by  the  final  1993  initial 
specifications  of  groundfish  (58  FR 
8703.  February  17, 1993)  and  later 
augmented  from  the  reserve  (58  FR 
44136.  August  19. 1993)  to  a  total  of 
13.900  metric  tons  (mt).  The  directed 
fishery  was  closed  on  April  22, 1993  (58 
FR  21951.  April  26.  1993);  the  closure 
was  rescinded  on  August  9. 1993  (58  FR 
42031.  August  6,  1993);  and  the  fishery 
was  again  closed  on  August  19  (58  FR 
44465.  August  23. 1993).  With 
consideration  that  the  TAC  for  Pacific 
ocean  perch  in  the  AI  had  not  been 
reached.  NMFS  rescinded  the  August  19 
closure  on  October  22. 1993  (58  FR 
54529). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8),  that  the  Pacific  ocean 
perch  TAC  in  the  AI  soon  will  be 
reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  13.400  mt,  with 
consideration  that  500  mt  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  AI.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
ocean  perch  in  the  AI,  effective  from  12 
noon,  A.l.t..  November  9,  1993,  until  12 
midnight,  A.l.t.,  December  31, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  9, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-28007  Filed  11-9-93;  8:45  ami 
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This  section  3f  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  93-102-1] 

Importation  of  Pork  and  Pork  Products 
From  Countries  Where  Swine  Vesicular 
Disease  is  Known  to  Exist 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  importation' 
of  certain  cured  and  dried  pork  and 
pork  products  from  countries  where 
swine  vesicular  disease  is  knovra  to 
exist,  to  allow  the  bones  to  be  removed 
in  the  country  where  the  pork  or  pork 
products  are  processed.  Current 
regulations  require  that  bones  be 
removed  in  the  country  where  the  swine 
are  raised  and  slaughtered.  This  action 
would  give  processors  an  option  as  to 
where  bones  are  removed,  while 
continuing  to  prevent  the  introduction 
of  swine  vesicular  disease  into  the 
United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  14,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
102-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Import- 


Export  Products  Staff,  VS,  APHIS. 
USDA,  room  759,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7834. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Regulations  in  9  CFR  part  94  regulate, 
among  other  things,  the  importation  of 
certain  animals,  meat,  and  animal 
products  into  the  United  States.  These 
regulations  are  designed  to  prevent  the 
introduction  into  the  United  States  of 
certain  diseases  of  livestock  and 
poultry.  Section  94.12  restricts  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  countries 
where  swine  vesicular  disease  (SVD)  is 
known  to  exist.  In  order  to  prevent  the 
introduction  of  this  disease  into  the 
United  States,  only  pork  and  pork 
products  that  meet  conditions  detailed 
in  the  regulations  are  eligible  for  entry 
into  the  United  States. 

Under  our  current  regulations,  swine 
may  be  raised  and  slaughtered  in  an 
SVD-free  country  and  the  meat  shipped 
to  an  SVD-infected  country  for  curing 
and  drying.  However,  if  the  resulting 
cured  and  dried  pork  or  pork  products 
are  to  be  imported  into  the  United 
States,  all  bones  must  be  removed  in  the 
country  of  origin,  that  is.  the  country 
where  the  swine  are  raised  and 
slaughtered.  Under  our  current 
regulations,  the  bones  may  not  be 
removed  in  the  country  where  the  pork 
or  pork  products  are  cured  and  dried. 
(See§94.12(b)(l)(iv)(A).) 

SVD  is  considered  to  exist  in 
Germany.  There  are  three  facilities  in 
Germemy  which  process  pork  and  pork 
products  that  originate  in  SVD-free 
countries  for  importation  into  the 
United  States  under  the  requirements  of 
§  94.12(b)(l)(iv).  Under  our  current 
regulations,  all  bones  must  be  removed 
in  the  country  of  origin,  where  the 
swine  are  raised  and  slaughtered,  not  in 
Germany,  where  the  pork  and  pork 
products  are  cured  and  dried. 

APHIS  has  received  a  petition  from 
the  German  government  asking  that  we 
amend  §94.12(b)(l)(iv)  to  allow  the 
importation  of  pork  and  pork  products 
under  that  section  if  the  bones  have 
been  removed  in  Germany,  the  country 
where  the  pork  and  pork  products  are 
cured  and  dried. 

We  have  carefully  considered  this 
petition.  The  intent  of  our  existing 
regulations  is  to  ensure  that  SVD  is  not 


present  in  pork  and  pork  products 
imported  into  the  United  States.  The 
requirement  in  §94.12(b)(l)(iv)(A)  that 
bones  be  removed  in  the  country  where 
the  swine  are  raised  and  slaughtered 
was  designed  to  minimize  the 
possibility  that  pork  or  pork  products 
could  be  infected  with  SVD  from  virus 
in  bone  marrow.  We  have  determined 
that,  if  animals  are  raised  and 
slaughtered  in  a  country  which  is  free 
of  SVD,  and,  if  the  resulting  pork  and 
pork  products  are  cured  and  dried  in  a 
facility  which  has  been  approved  by 
APHIS  as  currently  required  under 
§  94.12(b)(l)(iv)(A),  there  is  no 
significant  chance  of  infection, 
regardless  of  whether  the  bones  are 
removed  in  the  country  where  the  swine 
are  raised  and  slaughtered  or  in  the 
country  where  the  pork  and  pork 
products  are  cured  and  dried.  Therefore, 
we  are  proposing  to  amend 
§  92.12(b)(l}(iv)(A)  to  allow  the  opUon 
of  removing  the  bones  in  the  country 
where  the  pork  and  pork  products  are 
cured  and  dried. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

At  present,  Germany  is  the  only 
country  where  SVD  is  considered  to 
exist  that  exports  these  cured  and  dried 
pork  and  pork  products  to  the  United 
States.  During  1989,  approximately 
17,987  kilograms  of  cured  and  dried 
pork  and  pork  products  were  exported 
from  Germany  to  the  United  States.  The 
value  of  these  imports  totaled  $113,000. 

Three  facilities  in  Germany  currently 
process  cured  and  dried  pork  and  pork 
products  for  the  United  States  market. 
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The  regulatory  amendments  proposed  in 
this  document  would  allow  these 
processing  facilities  to  purchase  pork 
from  SVD-free  countries  with  the  bones 
in.  and  remove  the  bones  at  the 
processing  facilities  in  Germany.  The 
proposed  amendments  would  not  have 
any  impact  on  the  domestic  pork 
industry,  which  is  valued  in  excess  of 
$4  billion. 

We  have  been  unable  to  identify  any 
domestic  entities  that  would  be  affected 
by  the  proposed  rule.  We  therefore 
estimate  that  the  proposed  rule  would 
have  a  negligible  impact  on  the 
domestic  market  for  cured  and  dried 
pork  and  pork  products. 

Under  tiiese  circumstances,  the 
AdnJinistrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justijoe  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Redaction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  part  94 

Animal  diseases,  Imports,  Livestock. 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Acxx)rdingly,  9  CFR  part  94  would  be 
amended  to  read  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE).  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.Q  147a,  ISOee,  161, 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 


134a,  134b.  134c.  134f.  136,  and  136a;  31 
U.S.C  9701;  42  U.S.C  4331.  4332;  7  CFR 
2.17.  2.51,  and  371.2(d). 

2.  In  §  94.12,  paragraph  (b)(l)(iv)(A) 
would  be  revised  to  read  as  follows: 

$94.12    Pork  and  pork  products  from 
countries  where  swine  vesicular  disease 
exists. 

*  •        •        •        • 

(b)*  *  • 

(1)  *  '  • 

(iv)*   •  • 

(A)  All  bones  have  been  completely 
removed,  either  in  the  country  of  origin 
or  in  the  country  where  the  pork  or  pork 
products  are  processed;  and 

•  •        •        •        • 

Done  in  Washington,  DC,  this  8th  day 
of  November  1993. 
Patricia  Jensen. 

Deputy  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

[FR  Doc.  93-28002  Filed  11-12-93;  8:45  am] 

BILUNG  CODE  3410^4-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
(RIN  3084-AA26] 

Rules  Concerning  Disclosures  of 
Information  About  Energy 
Consumption  and  Water  Use  for 
Certain  Home  Appliances  and  Other 
Products  Required  Under  the  Energy 
Policy  and  Conservation  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  seeks 
comments  on  a  proposal  to  add  general 
service  fluorescent  lamps,  medium  base 
compact  fluorescent  lamps  and  general 
service  incandescent  lamps  to  the  list  of 
products  subject  to  provisions  of  the 
above  referenced  rule,  commonly 
referred  to  as  the  Appliance  Labehng 
Rule.  This  action  is  being  taken 
pursuant  to  the  Energy  Policy  Act  of 
1992  ("EPA  92"),  which  directed  the 
Commission  to  prescribe,  by  April  24, 
1994,  rules  requiring  such  products  to 
be  labeled  with  disclosures  that  will 
enable  a  purchaser  to  select  the  most 
energy  efficient  lamps  that  meet  his  or 
her  requirements. 

All  persons  are  hereby  given  notice  of 
the  opportunity  to  submit  written  data, 
views,  and  arguments  concerning  this 
proposal.  In  addition,  following  the 
period  for  written  comments. 
Commission  staff  plans  to  conduct  a 
Public  Workshop-Conference  to  afford 
interested  parties  an  opportunity  to 
explore  and  discuss  issues  raised  during 


the  comment  period  and  to  present  oral 
data,  views,  and  arguments  on  the 
proposed  rules. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  30. 
1993.  Due  to  the  time  constraints  of  this 
rulemaking  proceeding,  the  Commission 
does  not  contemplate  any  extensions  to 
this  comment  period. 

Notification  of  interest  in 
participating  in  the  Public  Workshop- 
Conference  must  be  submitted  on  or 
before  December  15. 1993.  The  Public 
Workshop-Conference  is  currently 
scheduled  to  be  held  at  the  Federal 
Trade  Commission.  Sixth  and 
Pennsylvania  Ave.,  NW.  Washington, 
DC.  on  January  19, 1994,  fix)m  9  a.m. 
until  5  p.m. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Office  of  the  Secretary. 
Federal  Trad&Commission,  room  159, 
Sixth  and  Pennsylvania  Avenue,  NW. 
Washington,  DC  20580,  telephone 
number  202-32&-2506.  Requests  to 
participate  in  the  Public  Workshop- 
Conference  should  be  submitted  to  Kent 
C.  Howerton,  Attorney,  Bureau  of 
Consumer  Protection,  Division  of 
Enforcement,  Room  S-4631,  Sixth  and 
Pennsylvania  Ave..  NW.  Washington. 
DC  20580,  telephone  number  202-326- 
3013  (FAX  number  202-328-32591. 
Comments  and  requests  to  participate  in 
the  Public  Workshop-Conference  should 
be  identified  as  "16  CFR  Part  305— 
Comment— Lamp  Products"  and  "16 
CFR  Part  305 — Request  to  Participate  in 
Public  Workshop-Conference — Lamp 
Products,"  respectively.  If  possible, 
submit  comments  both  in  writing  and 
on  a  personal  computer  diskette  in 
Word  Perfect  or  other  word  processing 
format  (to  assist  in  processing,  please 
identity  the  format  used).  Written 
comments  should  be  submitted,  when 
feasible  and  not  burdensome,  in  five 
copies.  If  requests  to  participate  in  the 
Public  Workshop-Conference  are  made 
by  facsimile  transmission  [FAX],  please 
confirm  transmission  by  telephone  to 
202-326-3013  to  ensure  receipt  of 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
C.  Howerton,  Attorney,  Bureau  of 
Consumer  Protection,  Division  of 
Enforcement,  Room  S-4631,  Sixth  and 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580.  telephone  number  202-326- 
3013. 
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SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  92.'  enacted  on  October  24. 
1992.  amends  in  several  respects  the 
Energy  Policy  and  Conservation  Act  of 
1975  CEPCA'l.z  EPCA  requires  the 
Commission  to  prescribe  energy  labeling 
rules  for  certain  major  household 
appliances.  42  U.S.C.  6294  (1988).  The 
EPA  92  amendments  to  EPCA  direct  the 
Commission,  within  18  months  of  the 
statute's  enactment,  to  prescribe  rules 
requiring  that  packages  of  general 
service  fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  and  general 
service  in<  andescent  lamps 3  be  labeled 
with  "six  h  information  as  the 
Commission  deems  necessary  to  enable 
consumers  to  select  the  most  energy 
efficient  lamps  which  meet  their 
requirements."  Id* 

Consistent  with  this  statutory 
directive,  the  Commission  is 
considering  appropriate  amendments  to 
the  Appliance  Labeling  Rule  ("Rule"). 
The  Commission  previously  has  issued 
a  rule,  known  as  the  Light  Bulb  Rule, 
governing  the  most  common  types  of 
incandescent  lamps  (but  excluding 
incandescent  reflector  lamps). >  See  Part 
HE.,  below.  The  proposed  regulations 
announced  today  will  supplement, 
rather  than  supersede,  that  rule.  The 
Light  Bulb  Rule,  however,  provides  a 
starting  point  for  the  proposals  in  this 
Notice  of  Proposed  Rulemaking 
("Notice").* 

II.  Background 

A.  EPCA  and  the  Existing  Appliance 
Labeling  Rule 

EPCA  is  generally  designed  to 
promote  improved  energy  efficiency  of 
consumer  products.  42  U.S.C.A.  6201 


'  Pub  L.  No.  102-486.  106  Slal.  2776.  2817-2832 
(1M2)  (codified  in  scaiiered  titles  of  U.S.C). 

J  42  use.  6291  el  seq  EPCA  has  also  been 
amended  by  the  National  Energy  Conservation 
Policy  Act  Qf  1978.  Pub.  L  No.  95-619.  92  Stat. 
32S8  (197B);  the  National  Appliance  Energy 
Conservation  Act  of  1987  ( 'NAECA  87").  Pub.  U 
No.  100-12. 101  Stat.  103  (1987);  and  the  National 
Appliance  Energy  Conservation  Amendments  of 
1988  (••N.'iECA  88').  Pub.  L.  No.  100-357.  102  Stat. 
671  (1988). 

^General  service  incandescent  lamps  often  are 
referred  to  as  "light  bulbs"  or  "electric  lights." 

*  Pursuant  to  other  amendments  to  EPCA  by  EPA 
92.  the  Commission  also  conducted  a  rulemaking 
proceeding  and  amended  the  Rule  to  requir*  the 
dsclosure  of  water  usage  rates  for  certain  plumbing 
products.  Kinal  Rule.  58  FR  54955  (1993). 

*  Trade  Regulation  Rule  for  the  Incandescent 
Lamp  (Light  Bulb)  Industry.  16  CFR  part  409  (1993); 
see  35  FR  11784  (July  23.  i970). 

"The  labeling  rules  proposed  in  this  Notice 
would  overlap  the  disclosures  required  by  the  Light 
Bulb  Rule.  When  it  concludes  this  proceeding,  the 
Commission  will  consider  the  appropriate 
resolution  of  any  inconsistencies  between  the  two 
rules. 


(West  Supp.  1993).  It  establishes  energy 
consumption  standards  for  certain 
categories  of  major  home  appliances  and 
directs  the  U.S.  Department  of  Energy 
("DOE")  to  devise  similar  standards  for 
certain  other  categories  of  such 
products.  42  U.S.C.A.  6295  (West  Supp. 
1993).  EPCA  also  directs  the 
Commission  to  prescribe  or  in  some 
cases,  to  consider  prescribing,  rules 
requiring  appliances  to  be  labeled  with 
di.sdosures  of  estimated  annual  energy 
cost  or  another  useful  measure  of  energy 
usage.  42  U.S.C.A.  6294  (West  Supp. 
1993). 

Pursuant  to  EPCA's  directives,  the 
Commission  has  adopted  the  Appliance 
Labeling  Rule.7 16  CFR  part  305.  The 
Rule  requires  that  certain  major  home 
appliances  including  furnaces, 
refrigerators  and  air  conditioners  be 
labeled  with  EnergyCuides.  16  CFR 
305.1  l(a)-{c)  (1993).a  In  addition,  the 
Rule  requires  fluorescent  lamp  ballasts 
to  be  labeled  or  marked  with  the  symbol 
"E"  enclosed  in  a  circle,  to  denote  that 
the  ballast  meets  a  DOE  energy 
efficiency  standard.^  16  CFR  305.11(d) 
(1993). 

Except  for  fluorescent  lamp  ballasts, 
the  Rule  requires  catalogs  and  point-of- 
sale  promotional  materials  for  products 
covered  by  the  Comjijission's  Rule  to 
contain  disclosures  of  required  energy 
consumption  and  efficiency 
information.  16  CFR  305.13(a).  .14(a)- 
(b)  (1993).  Further,  the  Rule  requires,  for 
furnaces,  disclosure  of  energy  usage 
information  on  fact  sheets,  16  CFR 
305.11(b)(1993),  and,  for  central  air 
conditioners  and  heat  pumps,  similar 


'  44  FR  66466  (1979).  The  Commission  has 
amended  the  Rule  on  several  occasions  to  add  new 
products  that  must  be  labeled.  52  FR  46888  (1987) 
(adding  a  new  product  category  of  central  air 
conditioners  and  heal  pumps  and  two  additional 
subcat(>gories  of  furnaces,  pulse  combustion 
furnaces  and  condensing  furnaces);  54  FR  28031 
(1989)  (adding  a  new  product  category  of 
fluorescent  lamp  ballasts);  and  58  FR  54955  (1993) 
(adding  new  product  categories  of  showerheads. 
faucets,  water  closets  and  urinals). 

"  For  example,  labels  for  refrigerators,  refrigerator- 
freezers,  freezers,  clothes  washers,  dishwashers, 
and  water  healers  must  disclose  the  estimated 
annual  operating  cost  [e.g..  "$240.00").  16  CFR 
305.1  l(a)(5)(i)(E)  (1993).  Ubels  for  room  air 
conditioners,  central  air  conditioners,  heat  pumps, 
and  fact  sheets  for  furnaces,  by  contrast,  must 
disclose  the  energy  efHciency  rating  (eg .  "10.5  "  for 
a  central  air  conditioner  or  "96.5"  for  a  furnace). 
16  CFR  305.11(a)(5)(i)(E).  305.1l(a)(5)(iii)(C). 
305.1  l(b)(3)(v)  (1993).  The  Commission  is 
considering  proposals  to  amend  the  current 
discloeur*  requirements  for  refrigerators, 
refrigerator-freezers,  freezers,  clothes  washers. 
dishwa.<>hers.  water  heaters  and  room  air 
conditioners  in  a  separate  proceeding.  53  FR  22106 
(1988)  and  58  FR  12818  (1993). 

•A  fluorescent  )amp  ballast  is  a  device  that  is 
used  to  stall  and  operate  fluorescent  lamps  by 
providing  a  starting  voltage  and  current  and 
limiting  the  current  during  normal  operations.  16 
CFR  305.3(j)  (1993). 


disclosures  on  fact  sheets  or  in  industry 
directories.  16  CFR  305.11(c)  (1993).  For 
fluorescent  lamp  ballasts,  the  Rule 
requires  catalogs  and  point-of-sale 
promotional  materials  to  contain  the 
same  symbol  that  is  required  on  labels. 
16  CFR  305.13(c).  .14(c)  (1993). 

EPCA  generally  authorizes  the 
Commission  to  assess  monetary  civil 
penalties  for  violations  of  the  Rule.  42 
U.S.C.  6303(a).  (d)  (1988).  Accordingly, 
the  Rule  provides  that  manufacturers  or 
private  labelers  who  knowingly 
distribute  products  covered  by  the  Rule 
that  are  not  properly  labeled  are  subject 
to  a  penalty  of  not  more  than  $100  for 
each  unit.  16  CFR  305.4(a)(1)  (1993). 
Manufacturers,  distributors,  or  retailers 
who  knowingly  remove  or  make 
illegible  a  required  label  similarly  are 
subject  to  a  penalty  of  not  more  than 
$100  for  each  unit.  16  CFR  305.4(a)(2) 
(1993).  Manufacturers  or  private  labelers 
who  fail  to  include  required  disclosures 
in  their  catalog  advertising  are  subject  to 
a  penalty  of  not  more  than  $100  per  day. 
16  CFR  305.4(b)(5)  (1993). 
Manufacturers  or  private  labelers  who 
fail  to  keep  records  or  provide  reports  or 
product  samples  as  specified  by  the 
Rule  also  are  subject  to  a  penalty  of  not 
more  than  $100  per  day.  16  CFR 
305.4(b)(2),  (4)  (1993).  EPCA  al.so  grants 
to  the  U.S.  District  Courts  authority  to 
issue  injunctions  against  such 
violations.  42  U.S.C.  6304  (1988). 

B.  EPA  92 's  Provisions  Concerning 
Lamp  Products 

The  EPA  92  amendments  to  section 
324(a)(2)(C)(i)  of  EPCA  require  that  the 
Commission  issue  labeling  rules  for 
"general  service  fluorescent  lamps." 
"medium  base  compact  fluorescent 
lamps,"  and  "general  service 
incandescent  lamps."  as  those  terms  are 
defined  in  EPCA.  42  U.S.C.A. 
6294{a)(2)(C)(i)  (West  Supp.  1993).  The 
labeling  rules  must  require  conspicuous 
disclosure  on  the  packaging  of  the  lamp 
of  "such  information  as  the  Commission 
deems  necessary  to  enable  consumers  to 
select  the  most  energy  efficient  lamps 
which  meet  their  requirements."  Id.  The 
Commission  must  issue  the  labeling 
rules  not  later  than  April  24. 1994.  42 
U.S.C.A.  6294(a)(2)(C)(i)  (West  Supp. 
1993).  The  rules  must  apply  to  lamp 
products  manufactured  after  the  twelve 
month  period  beginning  on  the  date  of 
publication  of  the  rule.  Id.  The 
Commission  proposes  to  interpret  EPCA 
to  authorize  the  Commission  also  to 
require  disclosures,  if  appropriate,  in 
catalogs  from  which  each  of  these  lamp 
prqducts  can  be  ordered,  42  U.S.C. 
6296(a)  (1988),  and  in  point-of-sale 
written  materials,  42  U.S.C.  6294(c)(4) 
(1988).  Similarly,  the  Conmiission 
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proposes  to  interpret  the  various  EPCA 
provisions  that  provide  the  Commission 
with  Rule  enforcement  mechanisms 
.(including  those  authorizing  imposition 
of  civil  penalties  for  Rule  violations),  42 
U.S.C.  6296.  6299.  6302-04  (1988)  to 
apply  to  all  three  lamp  categories  that 
vviil  be  covered  by  the  labeling  rules 
under  EPCA  section  324(aM2)(CMi).  42 
U.S.C.A.  6294{a)(2)(C)(i)  (West  Supp. 
1993)HO 

C.  Energy  Used  for  Lighting 

Lighting  is  the  single  largest  source  of 
electricity  consumption  in  commercial 
buildings.  About  41  percent  of 
electricity,  and  28  percent  of  total 
energy,  consumed  in  the  commercial 
sector  is  for  lighting.!*  Fluorescent 
lamps  consume  about  55  percent  of 
lighting  electricity  in  the  commercial 
sector'*  In  the  residential  sector,  energy 
use  for  lighting  is  small  though  not 
trivial,  representing  about  seven  percent 
of  residential  energy  use.>> 
Incandescent  lamps  provide  most 
lighting  in  residences. 

Energy  use  in  both  commercial  and 
residential  buildings  accounts  for  an 
increasing  share  of  total  U.S.  energy 
consumption  (including  electricity  and 
other  forms  of  energy):  27  pen»nt  in 
1950.  33  percent  in  1970,  and  36 
percent  in  1990!  At  present,  buildings 
account  for  over  60  percent  of  a!l 
electricity  used  in  the  U.S.>«  Thus, 
increasing  the  energy  efficiency  of 
lighting  in  both  commercial  and 
residential  buildings  could  contribute 


wEPK  92  aUo  amended  EPC.\  section  325  lo 
specify' snefgy  conserval  ion  standards  for  general 
service  fluorescent  lamps  ar.d  incand<>scpnt 
refleclor  lamp».  *2  US  C_A.  6295(i)  (West  Supp. 
iy93).  (X)E  must  issue  specific  testing  procedures 
for  these  lamp  products.  42  US  C.  62gj(b);6)  (West 
Supp.  1993).  In  issuing  the  test  proceti  jres.  DOE 
must  iAb  into  consideration  the  requirements  of 
the  Illu>Tiinaling  Engineering  Society  of  North 
Americk("i£S'Jand  the  America.T  National" 
Standards  Institute  ("ANSI")  test  procedures  for  the 
pfoduclt.  W.  The  statute  does  not  establish  energy 
conseryaiion  standards  or  require  DOE  to  issue  test 
procediires  for  medium  compact  fluorescent  lamps 
or  incandescent  nonrefleclor  lamps.  However,  DOE 
has  authority  to  issue  test  procedures  for  categories 
of  producis  that  are  not  specified  in  EPCA.  42 
U.S.C.  $292(b),  6393(bKl  KB)  (198A).  and  to  set 
minimum  efDciency  standards  for  those  products. 
42  U.S.C.A.  6295(1)  (West  Supp.  1993). 

' '  U.S.  Congress.  Offxe  of  Technology 
Assessment.  Building  Energy  Efficiency  (hereinafter 
referred  to  m  "OTA  Report").  OTA-t-518 
(Washington.  DC  U.S.  Government  Printing  Office. 
May  1992).  at  50.  Commercial  buildings  used  12.9 
quads  of  energy  at  a  cost  of  S6S  billion  in  1969. 
About  tMro-lhirds  of  this  energy  was  in  (he  Sorm  of 
electricity.  In  addition  to  lighting,  space  heating 
and  space  cooling  were  the  principal  end  uses.  U. 
at  21. 
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signiHcantly  to  energy  conservation 
efforts. 

The  opportunities  for  improved 
lighting  efficiency  (delivering  the  same 
or  better  quality  of  light  with  less 
energy)  are  considerable.  Using 
technologies  already  on  the  market, 
electricity  use  for  residential  lighting 
could  be  cut  by  about  one-third. 
Similarly,  electricity  use  for  commercial 
lighting  could  be  reduced  considerably, 
with  estimates  of  39  to  83  percent,  using 
commercially  available  technologies. 
These  energy  savings  come  largely  from 
the  use  of  new,  efficient  lighting 
technologies.'* 

D.  Description  of  Lamp  Products 

1.  General  Service  Fluorescent  Lamps 

General  service  fluorescent  lamps 
account  for  most  lighting  in  commercial 
buildings.  According  to  the  National 
Electrical  Manufacturers  Association 
("NEMA"),  a  trade  association  that 
inckdes  lamp  manufacturers,  almost  90 
percent  of  the  general  service 
fluorescent  lamps  sold  in  the  U.S.  are 
for  those  applications. 

Fluorescent  lamps  are  most 
commonly  made  with  tubular  bulbs 
varying  in  diameter  from  approximately 
12  millimeters  (0.5  inch.  "T-4""  bulb)  to 
54  millimeters  (2.125  inch.  "T-17" 
bulb),  and  in  overall  lengths  from  a 
nominal  100  to  2240  millimeters  (four  to 
96  inches).  The  bulb  historically  has 
been  designated  by  a  letter  indicating 
the  shape,  followed  by  a  number 
indicating  the  maximum  diameter  in 
eighths  of  an  inch.  Thus,  "T-17"  means 
a  tubular  ("T")  bulb  'Vh  inches,  or  2Vm 
inches  (54  millimeters)  in  diameter."" 
While  there  are  many  variations  of 
fluorescent  lamps,  most  of  those  found 
in  commercial  buildings  are  one  of  three 
types:  (1)  4-foot  long  cylindrical-shaped 
units,  which  typically  consume  34  to  40 
watts  of  electricity  and  produce  about 
3,000  lumens  of  light;  (2)  8-foot  long 
cylindrical-shaped  units,  which 
typically  consume  75  to  100  watts  and 
produce  about  8.000  to  9,000  lumens; 
and  (3)  U-shaped  cylindrical  lamps, 
which  typically  consume  40  watts  and 
produce  about  3,000  lumens." 

Fluorescent  lighting  consists  of  two 
components,  a  ballast  (which  regulates 
current  and  voltage)  and  the  lamp 
itself.'"  When  a  fluorescent  lamp  is 


"Id.  at  50-51 

'"lES  Lighting  Handbook.  1993  Reference 
Volume  (hereinafter  referred  to  as  "fES 
Handbook"),  at  197. 

"OTAReport.  at  54. 

"■  Fluorescent  lamp  products  require  an  integral 
or  separate  ballast,  which  regulates  the  voltage  and 
current  received  by  the  fluorescent  lamp.  Ballasts 
consume  energy  and  also  affect  the  energy 
efficiency  of  the  Lamp  ttmmgh  tfaetr  voltage  and 


turned  on,  a  current  is  generated 
between  two  electrodes  in  the  lamp.'» 
The  lamps  cxmtain  mercury  gas  at  low 
pressure,  with  a  small  amount  of  a  rare 
gas  or  a  combination  of  gases  added  to 
facilitate  starting.»The  inner  walls  of 
the  bulb  are  coated  with  fluorescent 
powders  commonly  called  phosphors. 
When  the  proper  voltage  is  applied,  an 
arc  is  produced  by  current  flowing 
between  the  elecirodes  through  the 
mercury  vapor.  This  discharge  generates 
some  visible  radiation,  but  mostly 
invisible  ultraviolet  ("•UV")  radiation. 
The  UV  radiation  in  turn  excites  the 
phosphors  to  emit  light. ^i 

The  efficiency  of  this  proces.';  is 
typically  about  60  to  85  lumens  p«;r 
watt."  Fluorescent  lamps  typically  have 
lives  of  10.000  to  20,000  hours,  or  10  to 
20  times  longer  than  incandescent 
lamps.  However,  fluorescent  lamps  cost 
more  initially  than  incandescent  lamps 
and  produce  a  different  quality  or  type 
of  light,  although  recent  improvements 
have  narrowed  the  gap  between  the 
quality  of  light  emitted  by  fluorescent 
and  incandescent  lamps.^^ 

According  to  NEMA.  there  are 
approximately  16  companies  that 
manufacture  or  supply  (through 
importation  from  production  facilities 
outside  the  U.S.)  fluorescent  lamps, 
including  general  service  fluorescent 
lamps  and  compact  fluorescent  lamps. 
7  he  total  market  in  the  U.S.  for 
fluore.scent  lamps  is  approximately  550 
million  units  (or  lamps)  annually.  Of 
these,  approximately  350  million  units 
are  four  foot  fluorescent  lamps.  55 
million  units  are  eight  foot  slimline 
fluorescent  lamps  and  15  million  units 
are  eight  foot  high  output  type 
fluorescent  lamps.  These  three 
categories  constitute  the  types  of 
fluorescent  lamps  included  in  EPCA's 
definition  of  "general  service 


current  control.  There  art  two  major  tyjies  of 
ballasts — magnetic  and  electronic  Use  of  electronic 
(solid-sUtte)  ballasts,  which  control  voltage  and 
current  electronically,  can  increeie  the  energy 
efficiency  of  the  ballast  and  improve  the  operation 
of  the  lamp  product  through  improved  current 
control.  Id.  at  55. 

■"  The  Commission's  Appliance  Labeling  Rule 
already  applies  lo  certain  iluoresceni  lamp  ballasts. 
See  Pan  U.A,  above. 

>" Standard  fluorescent  lamps  use  argon  gas. 
energy  saving  types  use  a  mixture  of  krypton  and 
argon,  and  others  use  a  co.-nbinalion  of  neon  and 
argon,  or  neon,  xenon  and  argon.  lES  Handbook.  a( 
197. 

»  OTA  Report,  at  53:  I£S  hUndbook.  at  197. 

>^ Further,  several  technologies  are  available  lo 
increase  the  efficiency  of  standard  fluorescent 
lampi.  These  techiwlogies  include  filling  the  lamp 
with  a  higher  fraction  of  krypton  than  a  standard 
tamp,  decreasing  the  diameter  of  lamps  (which 
increases  efficiency  because  of  their  greater  suriace- 
to-volume  ratio).  ai>d  using  improved  phosphors  in 
the  lamps.  UTA  Repon.  at  54. 

'>OTA  Report,  at  53. 
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fluorescent  lamps."  The  balance  of  sales 
are  of  other  lengths,  sipecialized  use 
types  and  compact  fluorescent  lamps. 
NEMA  estimates  that  approximately 
20  percent  of  all  fluorescent  lamps  are 
sold  through  sales  channels  available  to 
residential  customers  (for  example, 
hardware  stores  and  home  center  stores) 
that  also  are  used  by  small  contractors 
and  small  commercial  users.  NEMA  also 
estimates  that  not  more  than  12  percent 
of  all  fluorescent  lamps  are  actually 
purchased  by  resident. al  consumers, 
and  not  all  of  those  are  types  that  EPCA 
directs  the  Commission  }■^  include  in 
labeling  rules. 

2.  Compact  Fluorescent  Lamps 

Medium  screwbasb  compact 
fluorescent  lamp  products  are  potential 
replacements  for  general  service 
incandescent  lamps  (which  are 
discussed  in  Part  n.D.3.  below)  because 
they  can  be  installed  easily  by  a 
consumer  and  can  reduce  energy  and 
maintenance  costs.^*  This  rulemaking 
proceeding  covers  only  medium  base 
compact  fluorescent  lamps,  as  deHned 
in  the  EPA  92  amendments  to  section 
321  of  EPCA.  42  U.S.C.A.  6291(30)(5)(S) 
(West  Supp.  1993)  The  definition  is 
1:  mited  to  compact  fluorescent  lamps 
t'lat  are  "integrally  ballasted"  or  "self- 
l  allasted"  (that  is,  that  contain  a  ballast 
£  3  an  inseparable  part  of  the  lamp 
J  roduct,  not  as  a  separate  product),25 
V  ith  a  medium  screw  base  and  a  rated 
i  iput  voltage  of  115  to  130  voUs,  and 
which  are  designed  as  replacements  for 
{general  service  incandescent  lamps.  Id. 

Compact  fluorescent  lamps  produce 
light  in  the  same  way  as  other 
fluorescent  lamps.  Low-pressure 
mercury  vapor  inside  the  lamp  is 
energized  and  produces  ultraviolet 
radiation.  The  ultraviolet  radiation  is 
then  absorbed  by  a  phosphor  coating  on 
the  inner  surface  of  the  lamp,  which 


MRen«sclaer  Polytechnic  Iiwtitule.  Ughting 
Research  Center,  National  Lighting  Product 
Information  Program,  Specifier  Reports: -Screwbase 
Gimpact  Fluorescent  Lamp  Products  (hereinafter 
referred  to  as  "Rensselaer  Report"),  Volume  1,  Issue 
6,  April  1993,  at  1. 

"Three  types  of  compact  fluorescent  lamps  are 
available:  dedicated,  self-ballasted,  and  modular. 
Dedicated  compact  fluorescent  lamp  systems  are 
similar  to  full-size  fluorescent  lighting  systems  in 
which  a  ballast  is  hard-wired  to  lamp  holders 
within  a  luminaire  (i.e..  the  lighting  fixture).  Self- 
ballasted  and  modular  compact  fluorescent  lamp 
products  have  medium  scr«wbases.  and  can  be  used 
as  replacements  for  incandescent  lamp  products.  A 
self-ballasted  compact  fluorescent  lamp  contains 
both  the  lamp  and  ballast  as  an  inseparable  unit.  A 
modular  compact  fluorescent  la.mp  product  consists 
of  a  screwbase  ballast  with  a  separate  replaceable 
lamp.  The  ballast  and  lamp  connect  together  using 
a  socket -and-base  design  that  ensures  compatibility 
of  Lamps  and  ballasts.  Rensselaer  Report,  at  2.  Of 
the  three  types  of  compact  fluorescent  lamps,  only 
the  self-ballasted  typ«  would  be  covered  by  the 
proposed  rule*. 


converts  the  radiation  to  light.  Compact 
fluorescent  lamps  are  available  in 
several  shapes  and  sizes. J* 

Medium  screwbase  compact 
fluorescent  lamps  are  available  with 
light  output  ranging  from  250  to  2200 
initial  lumens.  Products  with  initial 
light  output  under  700  lumens 
(generally  compact  fluorescent  lamps  of 
less  than  13  watts)  have  limited 
application  for  direct  replacement  of 
incandescent  lamps.  Manufacturers  also 
sometimes  describe  compact  fluorescent 
lamp  products  by  their  "wattage 
equivalence."  By  this  they  mean  the 
wattage  of  a  standard-life  nicandescent 
lamp  of  comparable  initial  rated  light 
output." 

Compact  fluorescent  lamps  achieve  an 
efficiency  of  about  61  lumens  per  watt, 
which  is  about  3.8  times  the  efficiency 
of  a  comparable  general  service 
incandescent  lamp.2«  Thus,  a  compact 
fluorescent  lamp  can  provide  the  same 
light  (in  lumens)  as  a  standard 
incandescent  with  just  one-fourth  of  the 
energy  (in  watts).»  In  addition,  the  life 
of  a  compact  fluorescent  is  typically 
about  10.000  hours,  or  about  13  times  as 
long  as  a  standard  incandescent  with  an 
average  operating  life  of  750  hours.» 

The  initial  cost  of  compact  fluorescent 
lamps  is  considerably  higher  than  that 
of  incandescent  lamps.  Manufacturers' 
suggested  retail  prices  range  from 
approximately  $12  to  $36  for  compact 
fluorescent  lamp  products  (of  the  type 
that  would  be  covered  by  the  proposed 
rules),  although  actual  retail  prices  may 
be  lower  due  to  discounts  ?)  and  rebates 
from  utility  companies.  In  comparison, 
non-reflector  general  service 
incandescent  A-lamps'^  often  cost  from 
tliirty  cents  to  one  dollar,  and 
incandescent  reflector  lamps  typically 


»W.  atz. 

"W.at4. 

"The  total  light  output  of  a  modular  compact 
fluorescent  lamp  varies  depending  on  the  particular 
ballast  used.  Because  self-ballasted  compact 
fluorescent  lamps  include  their  own  ballasts,  their 
light  output  ratings  are  based  on  the  light  output 
with  the  integral  ballast.  Id.  at  6. 

"Compact  fluorescent  lamps  are  normally  tested 
for  lamp  light  output  ratings  with  the  base  facing 
upward.  On  the  other  hand,  when  compact 
fluorescent  lamps  are  used  as  replacements  for 
incandescent  lamps,  they  normally  are  used  with 
the  base  facing  downward.  This  difference  in 
position  may  result  in  a  differeiU  light  output.  The 
temperature  of  the  environment  surrounding  the 
compact  fluorescent  lamp  also  afferis  light  output. 
When  compact  fluorescent  Ia;np5  are  used  in 
enclosed  luminaires  with  intarial  temperatures  that 
are  elevated  above  room  temperature,  the  result 
may  be  reduced  light  output.  The  same  is  true  when 
compact  fluorescent  lamps  are  operated  outdoors  at 
low  temperatures.  Id.,  at  6. 

»OTA  Report,  at  52.  See  also.  Rensselaer  Report. 

813. 

^>  Rensselaer  Report,  at  5. 
»See  Part  n.D.3.  below. 


cost  from  $3  to  $8.  However,  because  of 
their  higher  efficiency  and  longer  life, 
compact  fluorescent  lamp  products 
usually  are  less  expensive  than 
incandescent  lamps  on  a  life-cycle  cost 
basis." 

According  to  NEMA.  approximately 
25  to  30  million  units  of  compact 
fluorescent  lamps  were  sold  during'the 
last  year  in  the  U.S.  Annual  sales 
currently  are  increasing. 

3.  General  Service  Incandescent  Lamps 

Incandescent  lamps  are  the  source  of 
most  lighting  in  U.S.  residences.     • 
Incandescent  lamps  range  from  very  low 
wattage  products  producing  low  light 
(or  lumen)  output  (such  as  nightlights) 
to  high  wattage  ones  with  high  lumen 
output  (such  as  floodlights).  The 
incandescent  lamps  most  commonly 
used  in  homes  typically  achieve  about 
17  to  20  lumens  f)er  watt,  and  have  a 
lifetimes  of  approximately  750  to  1.000 
hours,  although  lamps  with  greater 
efficiency  (that  is,  higher  lumens  per 
watt)  and  longer  lifetimes  are  available. 
Incandescent  lamp  products  are  less 
efficient  in  converting  electricity  into 
light  than  are  fluorescent  lamp  products 
because  much  of  the  electric  energy 
input  into  incandescent  lamps  is 
converted  to  heat,  instead  of  producing 
light.** 

These  incandescent  filament  lamps  ^s 
are  divided  into  three  major  groups: 
Large  lamps,  miniature  lamps  and 
photographic  lamps.  Although  there  is 
no  sharp  dividing  line  between  the 
groups,  the  large  lamp  category 
generally  refers  to  lamps  with  larger 
bulbs,  medium  or  mogul  bases,  and  for 
operation  in  circuits  of  30  volts  or 
higher.  Only  lamps  in  this  large  lamp 
category  are  included  in  this  rulemaking 
proceeding.  The  proposed  labeling 
rules,  for  example,  will  not  apply  to 
more  specialized  categories  of  lamps 
(such  as  miniature  lamps  or 
photographic  lamps),  to  nightlights 
(which  are  very  low  wattage)  or  to  small 
base  chandelier  lamps.^* 

General  service  incandescent  lamps 
are  large  lamps  made  for  general 
lighting  on  120-volt  circuits.  They  are 
made  in  sizes  from  10  watts  to  1500 
watts  and  satisfy  the  majority  of  lighting 
applications.  They  are  made  in  both 
clear  and  inside  frosted  bulbs,  and  with 
inside  white  coated  finishes  for  bulbs 
below  200  watts.3'  The  most  common 
(non-reflector)  general  service 


>■'  Rensselaer  Report,  at  S. 

"OTA  Report,  at  53. 

M  Incandescent  lamps  use  a  filament  (often 
tungsten)  that  produces  light  when  an  electric 
current  passes  through  it.  lES  Handbook,  at  179. 

MSee  Part  IV.F.  below. 

)nES  Handbook,  at  169. 
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incandescent  lamp  is  a  pear-shaped 
lamp  with  a  medium-sized  base,  and  is 
often  referred  to  as  an  "A-lamp."  "A- 
type."  or  "A-bulb"  lamp. J" 

This  category  of  lamps  includes 
tungsten-halogen  Hlament  incandescent 
lamps  (halogen  lamps),  which  are  also 
included  in  this  rulemaking  proceeding. 
Halogen  lamps  can  be  designed  to 
produce  more  light  and  last  longer  than 
normal  incandescent  lamps  of  the  same 
waltage.J^  Yheir  initial  purchase  price 
may  be  more  than  standard 
incandescent  lamps,  but  their  reduced 
energy  consumption  and  extended  lamp 
life  may  result  in  their  being  no  more, 
or  even  less,  costly  overall.^o 

Incandescent  reflector  lamps  (also 
known  as  reflectorizsd  incandescent 
lamps)  have  a  reflecting  coating  directly 
applied  to  part  of  the  bulb  surface.*' 
Incandescent  reflector  lamps  allow  the 
light  output  to  be  directed  and  focused. 
They  are  used  both  in  residences  and  in 
commercial  buildings.  They  may  be 
used,  for  example,  to  provide  lighting 
from  recessed  ceiling  fixtures  or  as 
spotlights.  Incandescent  reflector  lamps 
would  be  included  as  a  type  of  general 
service  incandescent  lamps  under  the 
Commission's  proposed  labeling  rules.« 

According  to  NEMA,  annual  sales  of 
general  service  incandescent  A-laraps  in 
the  U.S.  total  about  1.6  billion  units 
annually,  approximately  85  percent  of 
which  are  sold  for  use  in  residences. 
Annual  sales  of  incandescent  reflective 
lamps  total  about  100  million  units 
annually,  with  approximately  50.2 
percent  of  sales  being  made  for 
residential  use  and  49.8  percent  for 
commercial  use. 

E.  Ught  Bulb  Rule 

The  Commission  issued  the  Trade 
Regulation  Rule  for  the  Incandescent 
Lamp  (Light  Bulb)  Industry,  16  CFR  part 
409.  in  1970.«  The  Light  Bulb  Rule 
covers  general  service  incandescent 
electric  lamps,  with  some  exceptions.** 
The  Rule  does  not  cover  general  service 
fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  or 
incandescent  reflector  lamps,  for  which 
the  EPA  92  amendments  require  the 
Commission  to  issue  labeling  rules. 

The  Light  Bulb  Rule  requires  that 
package  containers  disclose  clearly  and 
conspicuously  t^ie  enclosed  bulb's 
average  initial  wattage,  average  initial 


*  See  /a'.,  at ;  81-183.  Fig.  5-a. 

"Rentstiapr  P.rport.  at  tl. 

"lES  Handbook,  at  190. 

«SeePart  IV  F,  below. 

*'35  PR  11784  (July  23. 1970). 

''The  Light  Bulb  Rule  specincally  excludes 
coverage  of  reflector  and  other  types  of  light  bulbs. 
16  CFR  409.1  n.  3  U993)- 


lumens,  and  average  laboratory  life 
expressed  in  hours.*'  If  lamps  are  sold 
without  sleeves  or  packaging,  or  are  sold 
in  universal  or  interchangeable  sleeves 
or  packaging  without  the  information 
listed  above,  then  all  these  disclosures 
must  appear  clearly  and  conspicuously 
on  the  lamps  themselves.*'^ 

The  Liglit  Bulb  Rule  prohibits  specific 
claims  for  these  lamp  products  unless 
certain  conditions  are  met.*'  It  requires 
that  the  disclosures  of  the  bulb's  average 
initial  wattage,  average  initial  lumens, 
and  average  laboratory  life  be  made  in 
accordance  with  requirements  of  a 
specific  federal  purchase  specification, 
and  that  the  disclosures  be  based  upon 
"generally  accepted  and  approved  test 
methods  and  procedures."**  For 
multiple  filament  ("three-way")  lamps, 
it  requires  that  wattage  and  lumen 
ratings  be  disclosed  for  operation  at 
each  level,  and  that  life  rating  be  based 
on  the  life  of  the  first  filament  that  fails. 
Because  the  federal  purchase 
specification  cited  in  the  Light  Bulb 
Rule  does  not  cover  multiple  filament 
lamps,  that  Rule  allows  industry 
members  to  substantiate  wattage,  lumen, 
and  life  ratings  on  tests  that  are  based 
upon  generally  accepted  and  approved 
test  methods.  It  requires  that  the  specific 
method  used  to  determine  the  life  rating 
be  disclosed,  for  example,  that  the  lamp 
is  burned  on  all  three  positions  equally 
or  that  it  is  based  on  the  life  of  the  major 
filament  (medium  light  level)  of  the 
lamp.** 

The  Light  Bulb  Rule  specifies 
placement  and  size  of  the  disclosures  on 
packages.-*  The  disclosures  must  appear 
on  at  least  two  panels  of  the  outer  sleeve 
or  container  in  which  bulbs  are 
displayed,  and  also  on  all  panels  of  the 
inner  and  the  outer  sleeves  which 
contain  any  reference  to  wattage 
lumens,  life,  or  voltage.  In  addition,  the 
lumen  and  life  disclosures  m.ust  appear 
in  immediate  conjunction  with  the 
wattage  rating  on  each  panel  in  bold  or 
medium  faced  type  that  is  at  least  two- 
fifths  (%)  the  height  of  the  wattage 


«  16  CFR  409.1(a)  (1993). 

••16  CFR  409.1  (a)-(bl  (1993). 

« 16  CFR  409.1(c)-^d)  (1993).  For  example. 
§  409.1(c)  restricts  representations  that  savings 
either  in  lamp  cost  or  cost  of  light  will  result  from 
the  use  of  certain  lamps  because  of  the  Lamps'  life 
or  light  output  unless  speciTic  factors  are  taken  into 
account  and  clearly  and  conspicuously  disclosed. 
Section  409.1(d)  prohibits  representations  that 
ce.lain  lamps  will  give  more  light,  maintain 
brightness  longer  or  furnish  longer  life  without 
clearly  and  conspicuously  disclosing  light  output  in 
average  initial  lumens,  laboratory  life  in  average 
hours,  and  average  initial  wattage  of  the  lamps  with 
which  the  comparison  is  being  made  and  the  lamps 
being  offered  for  sale. 

•  16  CFR  409.1  n.  1(1993). 

•W. 

» 16  CFR  409.1  n.  4  (1993). 


rating  figures  (on  the  same  panel)  or 
three-sixteenths  of  an  inch  (Vi«")  in 
height,  whichever  is  larger.  For  multiple 
filament  lamps  (three-way  bulbs),  the 
lumen  and  life  disclosures  must 
conform  to  this  criteria,  except  that  the 
type  size  must  be  medium  faced  type 
that  is  at  least  two-fifths  (Vs)  the  height 
of  the  wattage  rating  figures  or  one- 
eighth  of  an  inch  (>V')  in  height, 
whichever  is  larger. 

The  Light  Bulb  Rule  remains  effective 
notwithstanding  the  lamp  product 
rulemaking  initiated  by  this  Notice  of 
Proposed  Rulemaking.  In  making  its 
final  decision  about  labeling  rules  for 
lamp  products  under  the  EPA  92 
amendments  to  EPCA.  the  Commission 
will  consider  the  requirements  of  the 
current  Light  Bulb  Rule  along  with  the 
proposals  described  in  Part  III.  below, 
and  proposals  suggested  by  interested 
parties  during  the  rulemaking 
proceeding.  The  disclosures  proposed  in 
this  Notice  for  the  lamp  labeling  rules 
would  overlap  some  of  those  required 
by  the  Light  Bulb  Rule.  Accordingly, 
following  the  completion  of  this 
proceeding,  the  Commission  will  decide 
what,  if  any.  further  action  it  should 
take  concerning  the  Light  Bulb  Rule. 

III.  Proposed  Disclosures,  Where 
Disclosures  Should  Be  Made,  and 
Format  of  Disclosures 

A.  Information  needed  by  purchasers 

In  this  proceeding  the  Commission 
must  determine  what  specific 
information  about  general  service 
fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  and  general 
servic:e  incandescent  lamps  (including 
incandescent  reflector  lamps)  is 
necessary  to  enable  purchasers  to  select 
the  most  energy  efficient  lamps  which 
meet  their  requirements.  42  U.S.CA. 
6294(a)(2)(C)(i)  (We^  Supp.  1993). 
Based  on  this  determinatior,  the 
Commission  must  prescribe  disclosures 
that  are  to  appear  on  packaging.  Id.  In 
addition,  the  Com.mission  must 
determine  what  disclosures,  if  any.  must 
be  made  in  point-of-sale  materials  and 
catalogs  from  whir.h  these  products  may 
be  purchased.  42  U.S.C.  6294(c)(4), 
6296(a).  and  6298  (1988). 

EPCA  identifies  two  elements  that  the 
di.sclosures  must  saiisfy.  42  U.S.C  6294 
(a)(2)lC)(l).  The  first  element  concerns 
information  the  purchaser  needs  to 
determine  the  energy  efficiency  of  each 
lamp.  The  second  element  concerns 
information  the  purchaser  needs  to 
determine  whether  a  given  lamp  will 
meet  the  purchaser's  lighting 
requirements. 

Based  on  informal  discussions 
between  the  Commission's  staff  and 
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representatives  of  industry  members 
and  environmental  interest  groups,  as 
well  as  the  current  requirements  of  the 
Light  Bulb  Rule,  the  Commission 
preliminarily  has  identified  several 
types  of  information  that  could  be 
important  to  purchasers  in  selecting  the 
most  energy  efficient  lamps  that  meet 
their  needs.  These  include:  •'" 

(1)  "Lumen  rating"  or  "lumens."  This 
defines  the  lamp's  light  output.  This 
information  is  designed  to  permit  the 
purchaser  to  determine  whether  a  given 
lamp  will  provide  sufficient  light  to 
meet  the  purchaser's  requirements  and 
to  compare  the  relative  light  output  of 
various  lamp  products.  Consumers 
would  generally  refer  to  tbis  as 
"brightness,"  although  technically  that 
term  has  a  different  meaning. 

(2)  "Wattage  "  or  "watts."  This 
designates  the  energy  used  by  the  lamp. 
Lamp  fixtures  frequently  are  marked  to 
identify  the  maximum  wattage  lamp 
product  that  safely  can  be  used  in  the 
fixture.  Therefore,  wattage  information 
enables  the  purchaser  to  determine 
whether  a  given  lamp  can  be  used  in  a 
given  fixture,  as  well  as  how  much 
energy  the  lamp  uses. 

(3)  Design  "voltage"  or  design  "volts" 
(if  different  than  120  volts).  This 
designates  the  voltage  at  which  the 
manufacturer  has  designed  the  lamp  to 
operate.  The  voltage  at  which  a  lamp  is 
operated  affects  both  its  lumen  output 
and  its  expected  average  life,  and 
voltage  varies  throughout  the  U.S.  Since 
tests  to  determine  lumen  output  are 
conducted  at  120  volts,  design  voltage 
may  be  important  to  a  purchaser 
(particularly  a  bulk  purchaser)  in  an 
area  where  the  electric  voltage  provided 
is  different. 

(4)  "Lumens  per  watt."  This  is  a 
measure  of  the  efficacy  or  efficiency  at 
which  the  lamp  provides  light  output 
per  measure  of  electrical  energy  input 
(and  indirectly,  per  unit  cost  of 
electricity).  This  information  is 
designed  to  enable  the  purchaser  to 
evaluate  the  energy  efficiency  of  the 
lamp,  and  to  compare  the  efficiencies  of 
competing  lamps. 

(5)  "Life"  or  "lifetime."  This  defines 
the  average  lengtb  of  time  the  lamp  can 
be  expected  to  last  in  operation. 
Combined  with  initial  purchase  price 
and  energy  cost,  lifetime  information 
can  enable  the  purchaser  to  compute  the 


cost  of  operating  the  lamp  over 
extended  time  periods. 

(6)  The  number  of  lamps  in  the 
package.  This  information  enables  the 
purchaser  to  determine  the  initial  cost 
per  unit." 

(7)  "Estimated  monetary  cost  of 
operation."  This  refers  to  estimates  of 
how  much  it  will  cost  to  operate  the 
lamp.  It  may  be  based  on  an  estimated 
cost  per  unit  of  electricity  (such  as  the 
representative  average  unit  rate  for 
electricity.*"  or  another  estimated 
uniform  rate)  and  a  defined  period  of 
operating  time.  Estimated  monetary  cost 
of  operation  can  be  measured  per  hour 
of  use,  or  for  a  period  of  time  such  as 
750  hours,  one  year  (based  on  average 
or  defined  usage  patterns,  for  example, 
1200  hours  per  year),  or  the  life  of  the 
lamp.  This  information  could  allow  a 
purchaser  to  evaluate  and  compare 
competing  lamps  and  to  select  the  lamp 
with  the  lowest  monetary  cost  to 
operate.  However,  it  provides  only  a 
partial  picture  of  the  total  cost  of  a 
particular  lamp  because  it  does  not 
include  the  lamp's  initial  purchase 
price. 

(8)  "Initial  purchase  price."  This 
refers  to  the  price  the  purchaser 
originally  pays  for  the  lamp.  This 
information,  alorrg  with  energy  cost 
information,  would  enable  the 
purchaser  to  compare  the  total  lifetime 
cost  of  competing  lamps.  Initial 
purchase  price  varies  from  one  sales 
outlet  to  another,  and  can  be  offset  by 
rebates  offered  by  local  utility 
companies  as  incentives  to  purchase 
energy  efficient  lamps  (such  as  compact 
fluorescent  lamps). 

(9)  "Estimated  total  lifetime  cost." 
This  refers  to  an  estimate  that  allows 
purchasers  to  compare  total  costs 
associated  with  competing  lamps  over 
the  lamp's  total  life.  It  includes  the 
initial  purchase  price  and  lifetime 
energy  cost. 

(10)  "Estimated  total  operating  cost." 
This  refers  to  an  estimate  that  allows 
purchasers  to  compare  total  costs 
associated  with  competing  lamps.  It 
includes  a  prorata  share  of  the  initial 
purchase  price  (based  on  the  estim.ated 
life  of  the  lamp)  and  the  estimated 


"  For  proposed  dennitions  of  some  of  these 
lernii,  based  on  definitions  in  section  321(30)  of 
EPCA.  as  amended  by  EPA  92,  42  U  S.CA.  6291(30) 
(West  Supp.  1993),  see  Part  IV.F,  below.  The  listing 
of  these  factors  is  not  meant  to  imply  that 
disclosure  of  any  or  all  of  them  would  be  necessary 
to  meet  the  statutory  requirements  set  forth  in 
EPCA. 


"In  addition,  the  Commission's  regulations 
under  section  4  of  the  Fair  Packaging  and  Labeling 
Act,  15  U.S.C.  1451  el  seq.,  require  that  packages 
of  consumer  commodities,  including  lamp 
products,  disclose  the  net  quantity  of  contents 
within  the  package  separately  and  accurately  on  the 
principal  display  panel.  16CFR  500.2(c),  .6,  .7 
(1993).  See  also  16  CFR  503.2(b)  (1993). 

"The  representative  average  unit  cost  for 
electricity  (and  for  other  forms  of  energy)  is 
specified  in  S  305.9  of  the  Appliance  Labeling  Rule. 
16  CFR  305.9  (1993).  The  unit  cost  figure  in  the 
Appliance  Labeling  Rule  is  updated  yearly,  based 
on  figures  published  by  DOE. 


energy  cost  per  hour  (based  on  a  specific 
unit  price  of  electricity,  such  as  the 
representative  average  unit  cost),  or  for 
a  defined  time  period  based  such  as  750 
hours,  or  per  year  (based  on  average  or 
defined  usage  patterns). 

Options  for  incorporating  information 
of  this  sort  into  disclosures  are 
discussed  below. 

B.  Proposed  Disclosures 

During  informal  meetings  with  the 
Commission's  staff  after  EPA  92  was 
enacted,  representatives  of  various 
industry  members  and  environmental 
interest  groups  have  suggested  proposed 
labeling  requirements  for  lamps.  Two  of 
the  more  specific  proposals  are 
described  in  Part  III.B.l,  below.  Based 
on  those  two  proposals  and  on  the 
discussion  in  Parts  II.C  and  D,  and  III. A, 
above,  the  Commission  discusses  its 
own  proposals  in  Part  III.B.2,  below. 
The  Commission  requests  both  written 
comments  and  oral  testimony  during  the 
Public  Workshop-Conference  described 
in  Part  IX.B,  below,  on  these  proposals, 
and  on  additional  proposals  that 
interested  parties  wish  to  suggest. 

1.  Suggestions  by  Interested  Parties 

a.  NEMA  Proposal.  The  National 
Electrical  Manufacturers  Association 
(NEMA),  as  noted  above,  is  an  industry 
trade  group  that  includes  manufacturers 
of  lamp  products.  NEMA  suggested  that 
the  Commission  adopt  a  bifurcated  set 
of  disclosure  requirements,  one  for 
general  service  fluorescent  lamps  and 
for  incandescent  reflector  lamps,  for 
which  EPCA  establishes  energy 
conserv->tion  standards,  and  another  for 
general   ervice  incandescent  lamps 
(other  than  incandescent  reflector 
lamps)  and  for  medium  base  compact 
fluorescent  lamps,  for  which  no 
standards  are  established. 

For  general  service  fluorescent  lamps 
and  for  incandescent  refiector  lamps, 
NEMA  suggests  disclosure  only  of  the 
encircled  capital  letter  "E,"  as  required 
for  fluorescent  lamp  ballasts.^*  This 
would  designate  that  the  product  meets 
the  established  energy  conservation 
standards.  In  support  of  this  proposal, 
NEMA  states  that  interchangeable 
general  service  fluorescent  lamps  that 
will  remain  on  the  market  after  the 
energy  conservation  standards  set  by 
EPA  92  become  effective  (April  24, 
1994,  for  some  lamp  products,  and 
October  24, 1995  for  other  lamp 
products)  will  have  a  range  of  output  of 
only  plus  or  minus  four  percent    (± 
4%).55  It  is  unclear,  however,  why  the 


"See  Part  nj\,  above. 

"  NEMA  did  not  provide  comparable  informal  ion 
for  incandescent  reflector  lamps. 
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limited  range  of  output  for  general 
service  fluorescent  lamps  would  obviate 
the  need  for  any  additional  information 
at  all.  for  example.  lifetime  or  lumen 
output. 

NEMA  suggests  that  the  designation 
be  indicated  in  the  manufacturer's 
catalogs  and  other  printed  material,  and 
that  the  encircled  "E"  be  etched  on  the 
product  itself,  no  smaller  than  the  lamp 
designation  information  for  wattage.  If 
the  Commission  cannot  require  etching 
on  the  product.  NEMA  suggests  that  the 
carton  containing  one  or  more  lamps  be 
marked  with  the  encircled  "E."  in  color 
contrasting  ink  and  no  smaller  than  the 
manufacturer's  name  or  logo. 

For  general  service  incandescent 
lamps  (other  than  incandescent  reflector 
lamps)  and  medium  base  compact 
fluorescent  lamps.  NEMA  suggests  that 
"light  output"  (meaning  lumens),  watts, 
life,  design  volts,  and  bulb  quantity 
contents  be  disclosed  on  at  least  one 
panel  of  the  outer  sleeve  of  the  package. 
One  or  more  of  these  items  could  also 
be  disclosed  on  the  remaining  panels. 
Under  this  proposal,  lamp  life,  design 


(1) 


Energy  index* 


17 


Yeariy  Energy  Cost' 

$14.60 


*  Lumens  per  watt 
**  At  4  hrs/day  @  $0.10  per  kwhr 


volts,  and  bulb  quantity  contents  would 
be  at  least  40  percent  of  the  size  of  the 
wattage  number,  or  8  point  type, 
whichever  is  greater.  Whenever  wattage 
is  displayed  on  a  single  panel,  however. 
NEMA  suggests  that  the  light  output 
would  also  be  displayed,  with  numbers 
no  less  than  50  percent  in  size  of  the 
wattage  number.  For  general  service 
incandescent  lamps  (other  than 
incandescent  reflector  lamps),  the  term 
"lumens"  in  small  print  no  less  than  8 
point  type  would  follow  beside  or  below 
the  numerical  value  for  light  output.  For 
medium  base  compact  fluorescent 
lamps,  the  term  "lumens  (base-up)" 
would  be  used  instead  of  "lumens."  ^'' 
NEMA  also  suggests  that  the  labeling 
rules  require  an  "energy  efficiency 
index"  (consisting  of  the  "lumens  per 
watt"  and  the  "yearly  energy  cost"  of 
operating  the  lamp)  on  packages  of 
general  service  incandescent  lamps 
(other  than  incandescent  reflector 
lamps)  and  of  medium  base  compact 
fluorescent  lamps.  The  label  would  be  a 
square,  at  least  one  inch  by  one  inch, 
divided  in  the  middle  by  a  horizontal 


(2) 
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*  Lumens  per  watt 
At  4  hrs/day  @  $0.10  per  kwtir 

Illustration  1 


line.  The  energy  efficiency  index  would 
appear  in  the  top  portion  of  the  square, 
and  the  yearly  energy  cost  in  the 
bottom.  The  letters  and  numbers  would 
be  printed  in  black  (or  whatever  dark 
color  is  used  in  creating  the  Universal 
Product  Code  symbol).  The  efficiency 
index  would  be  rounded  to  the  nearest 
whole  number,  and  all  values  would  be 
based  on  the  lamp  operating  on  120 
volts  during  testing  (regardless  of  the 
lamp's  rated  or  design  wattage).  The 
efficiency  index  would  include  the 
disclosure:  "Lumens  per  watt."  The 
yearly  energy  cost  would  include  the 
disclosure:  "At  4  hours  per  day  at  $.10 
per  kilowatt-hour."  The  words  "at  120 
volts"  would  be  added  to  each 
disclosure  if  the  design  voltage  is  other 
than  120  volts. 

Illustration  1,  below,  contains 
samples  (enlarged)  of  the  energy 
efficiency  labels  NEMA  recommends 
for:  (1)  A  100  watt,  soft  white,  general 
service  incandescent  lamp;  {2)  a  100 
watt  long  life  inside  frost  general  service 
incandescent  lamp;  and  (3)  a  26  watt 
compact  fluorescent  lamp. 


(3) 


Energy  Index* 

58 


Yearly  Energy  Cost** 

$3.80 


*  Lumens  per  watt 
*  At  4  hrs/day  @  $0.10  per  kwhr 


>*See  note  29,  alwve 
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NEMA  further  suggests  that,  if  the 
manufacturer  elects  to  place  the  energy 
efTiciency  label  on  •  panel  other  than 
the  primary  display  panel  of  the 
package,  it  should  be  required  to 
provide  an  additional  "energy  flag"  on 
the  primary  display  panel.  The  energy 
flag  would  include  only  the  "energy 
index"  value.  The  flag  would  be  a  right 
triangle  one  inch  in  height  and  resting 
on  a  perpendicular  side  one  and  one- 
half  inches  in  length.  The  designation 
"Energy  Index"  would  be  printed  with 
the  energy  index  value  inside  the  flag, 
and  a  reference  to  "See  package  back" 
would  be  printed  immediately  below 
the  flag.  The  "energy  flag"  suggested  by 
NEMA  is  shown  in  Illustration  2,  below. 


*  See  package  back 
Illustration  2 


In  addition  to  these  requirements. 
NEMA  suggests  that  the  Commission 
require  that  manufacturers  of  all  lamp 
products  subject  to  the  labeling  rules 
include  on  the  outer  (packing)  cases  in 
which  the  lamps  are  shipped  a  label  or 
pre-printed  message  stating:  "Product 
herein  tested  and  labeled  in  compliance 
with  the  Energy  Policy  Act  of  1992"  or. 
alternatively,  with  an  approved  symbol. 
NEMA  suggests  that  the  advisory 
statement  be  integrated  with  or  adjacent 
to  the  usual  case  contents  label,  be 
printed  in  letters  of  identical  contrast  to 
the  other  letters  on  the  contents  label, 
and  be  no  smaller  than  Vm  inches  in 
height. 

b.  ACEEE  Proposal.  The  American 
Council  for  an  Energy-Efficient 
Economy  ("ACEEE"),  is  a  non-profit, 
research  and  advocacy  organization  that 
seeks  to  promote  energy  efficiency. 
ACEEE  also  gave  the  Commission's  staff 
specific  labeling  suggestions  for  the 


purpose  of  initiating  discussion.  It 
stated  that  purchase  patterns  vary  for 
residential  and  commercial  purchasers, 
and  that  different  labeling  approaches 
probably  would  be  warranted.  It  pointed 
out  that  commercial  purchasers 
generally  have  a  greater  technical 
understanding  about  lamp  products, 
whereas  residential  purchasers 
generally  know  very  little  about  lighting 
and  need  information  that  is  non- 
technical and  easily  understood.  It  also 
noted  that  residential  purchases 
generally  are  made  through  grocery, 
hardware,  and  other  retail  outlets, 
where  products  in  boxes  or  other 
packaging  are  selected  by  the  purchaser 
off  the  shelf  in  small  quantities.  In 
contrast,  commercial  purchasers 
generally  order  medium  to  large 
quantities  of  lamps  from  lighting 
distributors,  using  information  in 
catalogs  and  sales  brochures  as  well  as 
information  provided  orally  by  sales 
personnel.  These  commercial  purchases 
often  are  shipped  in  case  quantities,  and 
printed  packages  for  individual  lamps 
are  rare. 

ACEEE  suggested  two  types  of 
information  that  should  appear  on 
labels  for  residential  purchasers:  Annual 
operating  cost  and  relative  light  output. 
It  suggested  that  annual  operating  cost 
would  include  both  the  purchase  costs 
(manufacturer's  suggested  list  price 
prorated  for  an  assumed  annual  hours  of 
operation)  and  annual  electricity  costs 
(for  average  operating  hours  and 
electricity  costs)."  To  illustrate,  it 
provided  the  following  example: 
Assuming  1,000  hours  per  year  of 
operation  and  $.08  kilowatt  per  hour 
unit  electricity  cost,  then  a  15  watt 
compact  fluorescent  lamp  (with  a  $20 
list  price  and  10.000  hour  rated  life)  will 
have  an  annual  operating  cost  of  $3.20 
(|$20/{  10,000  hour  life/1.000  hours  per 
year}  +  115  watts  X  1,000  hours  per 
year/1.000  Wh/kWh  X  $.08  per  kilowatt 
hour]).  In  comparison,  a  standard  60 
watt  general  service  incandescent  A- 
lamp  (with  a  one  dollar  list  price  and 
1.000  hour  rated  life)  would  have  an 
annual  operating  cost  of  $5.80.  ACEEE 
suggested  that  use  of  an  annual 
operating  cost  metric  such  as  this  one 
would  allow  purchasers  to  compare 
products  with  different  lives  and  costs. 

ACEEE  suggested  that  relative  light 
output  should  be  measured  by 
comparing  the  lumen  output  of  a 
product  to  a  reference  lamp,  with  a 
reference  lamp  defined  for  each 


"ACEEE  also  suggested  that  ballasi  losses  should 
be  included  in  the  calculations  for  nuorescent 
lamps.  Those  losses  are  more  appropriately 
addressed  in  connection  with  the  test  procedures  to 
be  required,  however,  than  in  connection  with  the 
labeling  requirement*.  See  Part  IV.B.  below. 


common  type  and  wattage  of  lamp.  For 
example,  the  group  suggested  that  the 
reference  lamp  for  a  15  watt  compact 
fluorescent  lamp  probably  would  be  a 
60  watt  standard  incandescent  A-lamp. 
The  relative  light  output  of  the  compact 
fluorescent  lamp  might  be  88  percent, 
based  on  average  light  output."* 

ACEEE  also  stated  that  a  lumens  per 
watt  disclosure  probably  should  not  be 
used  for  residential  purchasers.  ACEEE 
maintains  that  such  a  disclosure  could 
encourage  residential  purchasers  to  buy 
higher  wattage  lamps  that  have  higher 
lumen  per  watt  ratings,  when  a  lower 
wattage  lamp  with  a  lower  lumen  per 
watt  rating  might  provide  sufficient 
light  for  their  needs  and  cost  less  to 
operate  at  the  lower  wattage.  For 
commercial  purchasers,  on  the  other 
hand,  ACEEE  suggested  that  use  of  a 
lumens  per  watt  rating  probably  would 
be  acceptable  because  display  space  ih 
catalogs  is  likely  to  be  very  limited  and 
commercial  purchasers  are  more 
sophisticated. 

ACEEE  supported  disclosure  of 
relevant  information  on  lamp  packages 
and  other  point-of-sale  materials  that 
provide  information  on  particular 
products,  such  as  fact  sheets  and  special 
displays  for  residential  sales.  For 
commercial  sales,  it  suggested  requiring 
the  information  in  catalogs  and  other 
sales  materials  that  provide  information 
on  specific  products. 

Finally,  ACEEE  recommended  that 
the  Commission  specify  the  label 
content  and  size  (but  did  not  make 
specific  suggestions).  However,  it 
suggested  that  the  Commission  allow 
manufacturers  flexibility  to  develop 
their  own  customized  designs, 
consistent  with  these  specifications. 

2.  Additional  Disclosures  Under 
Consideration 

a.  Basic  disclosures.  Based  on  the 
discussion  in  Part  III.A,  above,  and  the 
proposals  suggested  by  interested 
parties  described  in  Part  III.B.l,  above, 
the  Commission  proposes  requiring,  for 
all  general  service  fluorescent  lamps, 
medium  base  compact  fluorescent 
lamps,  and  general  service  incandescent 
lamps  (including  incandescent  reflector 
lamps),  that  package  labels  (including 
bulk  packaging  cases  of  lamp  products 
not  otherwise  packaged  individually  or 
in  smaller  units  for  resale)  and  catalogs 
from  which  the  lamps  may  be  ordered 
conspicuously  disclose  the  following 
information:  (1)  lumens  (whether 
identified  by  that  term,  or  another  such 


"As  a  preliminary  matter,  it  appears  that  issues 
concerning  the  use  of  reference  lamps  in  measuring 
relative  light  output  would  be  more  appropriately 
addressed  in  conjunction  with  speciTication  of  test 
procedures.  See  Part  IV.B.,  below. 
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as  "brightness"  or  "light  output");  (2) 
watts;  (3)  design  volts  (if  different  than 
120  volts);  (4)  average  life  (in  hours);  (5) 
number  of  items  in  the  package,  and  (6) 
an  efBciency  disclosure,  further 
discussed  below.»  In  an  effort  to  make 
the  disclosures  of  lumens,  watts  and 
average  lifetime  more  meaningful  to 
consumers,  the  Commission  will 
consider  the  usefulness  and  burden 
posed  by  use  of  a  narrative  format  such 

as:  Provides lumens 

using watts  for hours.  For 

multiple  filament  ("three-way")  general 
service  incandescent  lamps,  the 
Commission  proposes  requiring  that 
lumens,  watts,  design  volts,  and  an 
efficiency  disclosure  be  disclosed  for 
operation  at  each  level,  and  that  the  life 
rating  be  based  on  the  life  of  the  first 
filament  that  fails.  Finally,  the 
Commission  proposes  that  the  following 
statement  ("Explanatory  Statement  No. 
1")  appear:  "More  efficient  lamps  may 
have  a  higher  purchase  price,  but  may 
cost  you  less  overall." 

b.  Efficiency  disclosures.  In  addition 
to  the  disclosures  in  Part  III.B.2.a, 
above,  the  Commission  anticipates 
requiring  disclosure  of  an  efficiency 
measure.  Two  alternatives  are  under 
primary  consideration:  a  lumens  per 
watt  disclosure,  or  a  disclosure  of  the 
estimated  energy  cost  of  the  lamp  based 
on  a  specified  use  period. 

/.  Lumens  per  watt  disclosure. 

A  lumens  per  watt  disclosure  (that  is. 
the  "energy  index"  suggested  by  NEMA) 
has  the  advantage  of  simplicity.  It  also, 
however,  suffers  fix>m  the  disadvantage 
identified  by  ACEEE.  That  is,  because 
higher  wattage  bulbs  often  produce 
disproportionately  more  lumens,  they 
often  will  have  a  better  energy  index 
although  they  use  more  energy.  Thus, 
this  djsclosuio  could  lead  to  lumen 
over-purchasing.  This  disadvantage 
possibly  could  be  countered  if  the 
Commission  required  a  disclosure  such 
as: 

Select  the  light  output  you  require 
before  comparing  the  energy  index  of 
different  bulbs. 

Ji.  Estimated  monetary-  cost  of  energy 
disclosure. 

Alternatively,  the  Commission  could 
require  a  disclosure  of  the  estimated 
monetary  cost  of  the  energy  used  by  the 
lamp. -based  on  use  for  a  specified  usage 
period.  Such  a  disclosure  would  be 
based  on  the  representative  average  unit 
cost  of  electricity,  as  specified  in  §  305.9 
of  the  Appliance  Labeling  Rule.  16  CFR 


"For  definilions  of  these  terms,  see  Part  m.A. 
above,  and  Part  rV.F.  below. 


305.9  (1993).  or  on  an  assumed  unit  cost 
of  electricity. 

The  advantage  of  an  operating  cost 
disclosure  is  that  it  would  reduce  to 
monetary  terms  the  energy  cost  of  a 
lamp  product.  At  the  same  time,  the 
Commission  will  consider  carefully 
whether  such  disclosures,  particularly 
when  prorated  over  a  period  of  time  that 
is  less  than  the  life  of  a  very  energy 
efficient  bulb,  reveal  sufficiently  the 
extent  to  which  a  higher  initial  bulb  cost 
can  be  compensated  for  by  lower 
operating  costs  over  the  bulb's  life. 

If  a  monetary  cost  of  operation 
disclosure  is  adopted,  the  most  likely 
usage  period  for  which  disclosures 
would  be  calculated  is  750  hours,  that 
is.  approximately  the  life  of  general 
service  incandescent  lamps  with  the 
shortest  lifetimes).  There  are  a  variety  of 
other  options.  One  would  be  to  set  a 
longer  period  (e.g..  1000  hours).  But. 
where  this  period  exceeds  the  average 
life  of  the  lamp,  the  cost  of  replacement 
of  the  lamp  might  come  into  play. 
Another  possibility  would  be  to  use  a 
shorter  period,  sudi  as  one  hour,  10 
hours,  or  100  hours.  These  periods, 
however,  may  be  too  small  to  illustrate 
sufficiently  energy  cost  differences 
among  competing  lamps.  A  usage  period 
based  on  average  or  estimated  usage 
patterns  (e.g.,  one  year)  could  be  used, 
but  there  are  no  established  patterns  and 
estimated  use  will  vary  depending  upon 
the  location  of  the  lamp.  Accordingly, 
these  alternatives  could  unduly 
complicate  the  buyer's  purchase 
decision.  For  multiple'filament  general 
service  incandescent  lamps,  the 
Commission  would  anticipate  requiring 
disclosure  of  the  estimated  energy  cost 
of  using  the  lamp  at  each  operating  level 
for  the  entire  usage  period. 

If  a  monetary  cost  of  operation 
disclosure  is  adopted,  the  Commission 
must  determine  what  electrical  cost 
figure  to  use.  The  representative  average 
unit  cost  of  electricity,  as  specified  in 
§  305.9  of  the  Appliance  Labeling  Rule, 
16  CFR  305.9  (1993),  changes  as  often  as 
annually,  and  thus  could  result  in 
consumer  confusion  if  bulbs 
manufactured  in  different  years  were 
available  for  sale  at  the  same  time.  In 
order  to  alleviate  such  confusion,  it  may 
be  appropriate  to  require  that  an 
explanation  of  the  manner  in  which  the 
estimated  energy  cost  was  determined' 
be  disclosed  in  immediate  proximity  to 
the  monetary  cost  estimate  disclosure. 
For  that  purpose,  the  Commission  is 
considering  the  appropriateness  of 
requiring  the  following  explanation 
("Explanatory  Statement  No.  2")  on 
both  package  labels  and  in  catalogs: 
"The  energy  cost  for  750  hours  was 
computed  based  on  the  (year) 


representative  average  unit  cost  of 
electricity  of  $  (amount) ."  This 
disclosure  would  allow  purchasers  to 
compare  the  energy  costs  of  competing 
products  with  different  lifetimes  based 
on  a  time  line  that  is  within  the  lifetime 
of  all  the  competing  products  and  is 
large  enough  to  illustrate  clearly  the 
differences  among  energy  costs  and. 
therefore,  of  energy  efficiencies. 

In  the  alternative,  the  Commission 
could  require  that  monetary  cost  of 
operation  estimates  be  based  upon  an 
assumed  unit  cost  of  electricity,  such  as 
10  cents  per  hour.  This  figure  would  be 
constant,  and  thus  not  fully  accurate  for 
accounting  purposes  at  all  times,  but 
would  facilitate  bulb-to-bulb 
comparisons. 

Some  purchasers  may  be  interested  in 
computing  lamp  costs  in  a  more 
comprehensive  manner  that  includes 
consideration  of  the  initial  purchase 
price  and  replacement  cost. 
Accordingly,  the  Commission  will  also 
examine  methods  by  which  information 
could  be  provided  to  purchasers  to 
enable  them  to  determine  the 
"estimated  total  operating  cost"  of  the 
lamp  for  a  standard  time  period,  as 
described  in  Part  m.A.  above. 

In  an  effort  to  facilitate  a  consumer's 
interest  in  making  such  a  computation, 
the  Commission  has  considered 
requiring  that  the  following  statement 
("Explanatory  Staten^.ent  No.  3")  appear 
on  the  package  label.  <^ 

InsportaDt:  Enorgy  efficiHiit  lamps  may 
have  a  higher  purchase  price,  but  could  cost 
you  It  ss  overall  due  to  energy  savings.  The 
estimated  total  operating  cost  of  this  lamp  for 
750  hours  of  use  is:  (IF.gure  A)  X  the 
purchase  price  for  one  light)  +  [Figure  Bj. 
Compare  this  cost  to  the  estimated  total 
operating  costs  you  calculate  for  other  lamps 
that  provide  the  same  or  similar  lumens. 

If  such  a  disclosure  is  appropriate, 
similar  disclosures  could  be  required  for 
catalogs,  on  each  separate  case  or  carton 
of  lamps  sold  where  the  lamps  are  not 
packaged  individually,  and  at  point  of 
sale.  Under  this  proposal,  the 
maniJiicturer  would  determine  and 
preprint  Figure  A  and  Figure  B  in  this 
disclosure."'  Figure  A  would  be 


»•  For  these  and  any  other  disclosures  ultimately 
adopted,  the  Commis.'iion  proposes  that 
manufattiirers  and  other  seilcrs  be  pepnitted  to 
substitute  the  word  "lighf'  or  '•light  bulb"  for 
"lamp"  if  the  label,  catalog,  or  point-of-sale  written 
material  uses  those  words  in  referring  to  lamp 
products. 

•'  For  multiple  niament  general  service 
incandescent  lamps,  the  disclosure  would  be: 

Important:  Energy  efTicient  lamps  may  have  a 
higher  purchase  price,  but  could  cost  you  less 
overall  due  to  energy  savings.  The  estimated  total 
operating  cost  of  this  lamp  for  use  on  the  low 
setting  (50  watts)  for  750  hours  of  use  is:  ( IFigure 

Continued 


60156  Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Proposed  Rules 


determined  by  dividing  750  hours  by 
the  life  in  hours  of  one  lamp  to 
determine  the  proportion  of  the  light's 
life  that  will  be  consumed  in  750  hours 
of  use.  By  multiplying  Figure  A  by  the 
purchase  price  for  one  light. «  the 
purchaser  could  determine  the  purchase 
price  of  the  light  per  750  hours  of  use. 
Figure  B  is  the  estimated  energy  cost  to 
operate  one  lamp,  or  light  bulb,  for  750 
hours  of  use  computed  based  on  the 
unit  cost  of  electricity  adopted  in  this 
rulemaking,  i.e..  either  the 
representative  average  unit  cost  or  an 
alternative  rate.  By  adding  Figure  B  to 
the  purchase  price  of  the  lamp  per  750 
hours  of  use.  the  purchaser  could 
determine  the  estimated  total  operating 
cost  of  the  lamp  for  750  hours  of  use 
and  could  compare  this  cost  to  the 
estimated  total  operating  costs  the 
purchaser  similarly  calculated  for  other 
lamp  products  that  provide  the  same  or 
similar  lumens.  Examples  to  illustrate 
the  comparison  are  contained  in  the 
footnotes." 


Al  X  the  purchaM  price  for  one  light)  *  IFigure  B). 
For  UM  on  the  medium  setting  (100  watts)  for  750 
hours  it  is  ([Figure  A]  X  the  purchase  price  for  one 
)ight)  +  IFigure  B) .  For  use  on  the  high  setting  (150 
watts)  for  750  hours  it  is  ((Figure  A)  X  the  purchase 
price  for  one  light)  ♦  (Figure  Bj .  Compare  these 
costs  to  the  estiniated  total  operating  costs  you 
calculate  for  other  lamps  that  provide  the  same  or 
similar  lumens. 

•2  Where  more  than  one  lamp  is  in  the  package, 
the  purchaser  will  need  to  divide  the  purchase 
price  by  the  number  of  units  in  the  package  to 
determine  the  purchase  price  per  lamp.  The 
proposed  explanatory  statement  does  not  include  a 
direction  about  this  because  it  would  further 
complicate  the  statement,  and  it  is  aiwumed  that 
purtihasers  will  understand  that  if  a  package 
contains  four  lamps,  the  purchase  price  must  be 
divided  by  four  before  starting  the  calculation. 

"The  following  are  examples  to  illustrate  the 
comparison.  In  both  examples,  the  electricity  cost 
used  is  $0.0825  per  kWh  (the  1993  representative 
average  unit  cost  of  electricity). 

1.  Example  One  is  a  60  watt  inside  frosted  general 
service  incandescent  lamp  (an  A-bulb).  purchased 
in  a  package  of  four  bulbs  for  $1.00  ($0.25  each). 

It  has  an  average  lumens  rating  of  850  and  an 
average  life  of  1.000  hours. 

Figure  A»750/1.000=0.75  lamps  per  750  hours" 
use. 

Figure  B«((750  hours  x  60  watts)*l  .000)  x 
$0.0825«$3.71  (cost  of  electricity  for  750  hour.s). 

Using  the  formula  above:  |0.75  (lamps  per  750 
hours  of  use)  x  $0.25  (cost  per  lamp)l+$3.7l  (cost 
of  electricity  for  750  hours )=$3.90  estimated  total 
operating  cost  for  750  hours.  As  described  above, 
under  this  proposal  the  manufacturer  would 
determine  and  preprint  Figure  A  and  Figure  B  in 
this  disclosure,  so  the  purchaser  would  not  have  to 
calculate  those  flgures. 

2.  Example  Two  is  a  17  watt  medium  base 
compact  fluorescent  lamp,  purchased  for  $16.99.  It 
has  an  average  lumens  rating  of  950  and  an  average 
life  of  10.000  hours. 

Figure  A«750/10.000>0.07S  lamps  per  750  hours" 
use. 

Figure  B»((750  hours  x  17  wafts)»1.000)  x 
$0.082S.'S1.0S  (cost  of  electricity  for  750  hours). 

Using  the  formula  above:  [0.075  (lamps  per  750 
hours  of  use)  X  $16.99]  ♦  $1.05  (cost  of  electricity 
for  750  hours)  «  $2.32  estimated  total  operating  cost 


The  Commission  will  consider 
carefully  the  extent  to  which  consumers 
actually  would  use  a  disclosure  such  as 
"Explanatory  Statement  No.  3"  in 
making  a  purchase  decision.  Consumers 
wi.shing  to  utilize  this  computation 
would  need  to  make  the  calculation  for 
each  of  the  bulbs  they  were  considering 
purchasing.  As  a  practical  matter,  it 
appears  that  consumers  may  disregard, 
or  consider  too  complex,  a  disclosure 
which  requires  them  to  make 
computations  of  this  sort  may  not  be 
useful  to  consumers  in  their  efforts  to 
choose  an  energy  efficient  bulb. 

c.  Where  disclosures  should  be  made. 

Section  324(a)(2)(C)(i)  of  EPCA.  as 
amended  by  EPA  92, 42  U.S.C.A. 
6294(a)(2KC)(i)  (West  Supp.  1993), 
mandates  that  the  Commission  require 
disclosures  by  manufacturers 
"conspicuously  on  the  packaging  of  the 
lamp,"  but  does  not  specifically  define 
the  meaning  of  the  term  "packaging." 
Section  326(a)  of  EPCA.  42  U.S.C. 
6296(a)  (1988).  generally  requires  that 
each  manufacturer,  distributor,  retailer, 
or  private  labeler  of  a  product  covered 
by  the  lamp  labeling  rules  who 
advertises  such  product  in  a  catalog 
from  which  it  may  be  purchased 
disclose  in  the  catalog  all  information 
required  to  be  displayed  on  the  package 
label,  unless  the  Commission  exempts 
sellers  from  these  requirements  or 
requires  different  disclosures  in 
catalogs.  Section  324(c)(4)  of  EPCA.  42 
U.S.C.  6294(c)(4)  (1988).  authorizes  the 
Commission  to  require  that  any  printed 
matter  displayed  or  distributed  at  the 
point  of  sale  include  any  information 
the  Commission  requires  to  be  disclosed 
on  labels.  Finally,  section  328  of  EPCA, 
42  U.S.C.  6298  (1988)  authorizes  the 
Commission  to  issue  such  rules  as  it 
deems  necessary  to  carry  out  the 
provisions  of  EPCA. 

Residential  purcha.sers  normally  buy 
lamp  products  through  retail  outlets, 
such  as  hardware,  home  center,  and 
grocery  stores.  Residential  purchasers, 
therefore,  normally  have  the 
opportunity  to  examine  lamp  product 
packaging  at  the  point  of  sale  prior  to 
purchase.  For  packaged  products,  the 
proposed  disclosures  on  package  labels 
would  provide  residential  purchasers 


for  750  hours.  As  described  above,  under  this 
proposal  the  manufacturer  would  determine  and 
preprint  Figure  A  and  Figure  B  in  this  disclosure, 
so  the  purchaser  would  not  have  to  calculate  those 
figures. 

Note,  in  both  Example  One  and  Example  Two, 
the  product  of  hours  times  watts  in  the  calculation 
of  Figure  B  is  divided  by  1.000  to  determine  the 
number  of  kilowatt  hours  ("kWh")  used  to  operate 
the  lamp  for  750  hours.  It  is  necessary  to  convert 
the  product  to  kWh  because  the  representative 
average  unit  cost  of  electricity  is  defined  in  term* 
of  cost  per  kWh. 


with  the  information  they  need  prior  to 
purchase  to  select  the  most  energy 
efficient  lamps  that  meet  their  needs. 

Some  lamp  products,  however,  are 
not  sold  in  individual  packages. 
According  to  industry  representatives, 
for  example,  general  service  fluorescent 
lamps  frequently  are  shipped  only  in 
bulk  containers,  without  individual 
lamp  sleeves  or  packaging,  whether  the 
shipment  is  to  a  commercial  purchaser 
(who  purchases  through  a  catalog)  or  to 
a  local  retail  store  for  resale  of 
un packaged  individual  lamps  to 
residential  purchasers. 

In  addition,  some  sellers  also  may 
promote  the  sale  of  lamp  products  to 
residential  purchasers  and  commercial 
purchasers  through  catalogs  from  which 
the  products  can  be  ordered.  These 
purchasers  will  not  see  the  disclosures 
on  the  product's  packaging  until  the 
product  is  delivered,  and  may  rely 
primarily  (or  solely)  on  information  in 
the  catalogs  from  which  the  lamps  are 
ordered.  For  these  purchasers,  the 
catalog  serves  the  same  informational 
function  as  a  package  does  for  a  retail 
purchaser. 

The  Commission  proposes,  for  all 
types  of  lamp  products  covered  by  this 
rulemaking  proceeding,  that  the  basic 
information  described  in  Part  ni.B.2.a, 
above,  as  well  as  the  energy  efficiency 
information  discussed  in  Part  IIl.B.2.b., 
above,  be  disclosed  both  on  package 
labels  and  in  catalogs  from  which  lamp 
products  may  be  purchased.  As  a 
preliminary  matter,  it  appears  that  the 
purposes  of  EPCA  will  best  be  served  by 
such  a  requirement. 

For  products  that  are  distributed  for 
sale  to  residential  purchasers  without 
individual  packaging  or  without 
packaging  other  than  the  bulk  shipping 
case,  the  Commission  proposes  two 
options  for  consideration.  Option  One 
would  require  that  the  manufacturer 
disclose  the  information  proposed  in 
Parts  m.B.2.a.  (except  for  the  number  of 
items  in  each  package)  and  III.B.2.b, 
above,  on  an  adhesive,  hang  tag,  or 
similar  type  of  label,  attached  to  each 
unpackaged  product.  Option  Two 
would  require  the  manufacturer  to 
include  with  each  bulk  shipping  ca.se 
statements  disclosing  the  information 
for  the  enclosed  products  described  in 
Parts  III.B.2.a.  (except  for  the  number  of 
items  in  each  package)  and  III.B.2.b. 
above.  Option  Two  would  also  require 
the  retailer  to  post  those  statements 
conspicuously  at  the  point  of  sale  in 
immediate  proximity  to  the  sales  floor 
display  of  the  lamp  product. 

a.  Format  of  required  disclosures.  In 
determining  what  disclosure 
requirements  it  should  include  in  these 
proposed  labeling  rules,  the 
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Commission  is  concerned  that  it  not 
require  disclosure  of  so  much 
infoimation  that  the  purchaser  will  not 
use  the  information  in  making  purchase 
decisions.  In  addition,  the  Ck}mmission 
is  concerned  about  requiring  that 
necessary  disclosures  be  made 
conspicuously  so  that  the  purchaser  will 
most  likely  notice  and  use  the 
information  in  making  purchase 
decisions.  If  the  purchaser  does  not 
notice  or  use  the  information,  the 
labeling  rules  would  not  serve  the 
purpose  of  EPA  92  and  EPCA  to 
promote  energy  conservation. 

In  considering  standards  for  required 
disclosures,  the  Commission  could 
require  that  disclosures  be  made 
through  use  of  a  flexible  standard  that 
requires  "clear  and  conspicuous" 
disclosures.  Under  this  "performance" 
standard,  complying  firms  would  be  free 
to  design  disclosures  as  they  wish  in 
response  to  market  considerations,  as 
long  8s  the  disclosures  were  clear  and 
conspicuous.  Alternatively,  the 
Commission  could  require  that  the 
required  disclosures  comply  with  a 
design  format  specified  by  the 
Commission.  For  example,  such  a 
standard  might  specify  the  size  and 
location  of  the  respective  disclosures  on 
the  package  labels. 

However,  to  be  effective,  the 
Commission  believes  as  a  general 
principle  that  disclosure  requirements 
should  be  designed  to  direct  the 
purchaser's  attention  to  the  information 
that  is  most  important.  Information 
should  be  organized  in  a  way  that  it  can 
be  easily  understood  and  acted  upon.*^ 
Colors,  type  size,  symbols,  and  the  use 
of  graphics  such  as  boxes  and  arrows 
can  help  consumers  locate  and  read  the 
information  that  they  need." 
Consistency  in  the  format  and  type  of 
information  disclosed  on  a  label  can 
help  purchasers  read  and  understand 
the  label,  because  they  can  relate  the 
information  to  their  prior  experience 
with  similar  labels.*^ 

With  these  basic  principles  in  mind, 
the  Commission  does  not  at  this  time 
propose  specific  formats  for  the  size  or 
location  of  specific  disclosures  that 
might  be  required  as  a  result  of  this 
rulemaking  proceeding.  The 
Commission  will  consider  these  issues 
during  the  proceeding. 

Nevertheless,  the  Commission  does 
believe  that  information  most  critical  to 


selection  of  energy  efficient  lamps 
should  be  made  in  the  most  prominent 
and  conspicuous  manner.  Accordingly, 
the  Commission  will  consider  requiring 
that  those  items  which  it  ultimately 
deems  to  be  most  important  to 
purchasers  be  featured  on  the  front 
panel  of  a  package  label,  perhaps  within 
a  graphic  box.  while  permitting  other 
disclosures  to  be  placed  eisewhere.^^ 

For  sales  made  through  catalogs,  the 
Commission  proposes  requiring  that  the 
information  proposed  in  Part  III.B.2.a. 
above,  be  conspicuously  disclosed  each 
time  each  different  lamp  product  is 
listed  for  sale  in  the  catalog.  The 
Commission  proposes  requiring  that 
whatever  efficiency  disclosures  are 
adopted  be  disclosed  in  the  catalog  in 
the  manner  described  in  Part  III.B.2.b. 
above.  The  Commission  will  consider 
specific  type  size  and  other  format 
requirements  during  the  rulemaking 
proceeding. 

For  lamp  products  sold  without 
packaging,  the  Commission  proposes 
requiring  that  the  information  proposed 
in  Part  III.B.2.a,  above  (except  for  the 
number  of  items  in  each  package),  and 
an  efficiency  disclosure  as  proposed  in 
Part  III.B.2.b.  above,  be  disclosed 
conspicuously  on  an  adhesive,  hang  tag, 
or  similar  type  of  label  attached  to  the 
product,  as  described  in  Part  III.B.2.C. 
above.  As  an  alternative,  the 
Commission  proposes  requiring  the 
manufacturer  to  include  with  each  bulk 
shipping  case  statements  disclosing  the 
information  for  the  enclosed  products 
described  in  Parts  in.B.2.a.  (except  for 
the  number  of  items  in  each  package) 
and  III.B.2.b,  above.  This  alternative 
would  require  the  retailer  to  post  those 
statements  conspicuously  at  the  point  of 
sale  in  immediate  proximity  to  the  sales 
floor  display  of  the  lamp  product.  The 
Commission  will  consider  specific  type 
size  and  other  format  requirements 
during  the  rulemaking  proceeding. 

C.  Questions  for  Comment 

The  Commission  solicits  comments 
on  all  facets  of  the  disclosures  it 
proposes  in  Part  ni.B.2,  above,  on  the 
proposals  made  by  others,  as  discussed 


«S««,  e.g..  Wesley  A.  Magar  &  W.  Kip  Viscusl. 
InfonnotionaJ  Approaches  to  Hegulotion  186  (1992); 
James  R.  Bellman.  John  W.  Payne  &  Richard  Slaelia, 
Cogniliw  Considerations  in  Designing  Effective 
Labels  for  Presenting  Risk  Information.  5  Journal  of 
Public  Policy  *  Marketing  IS  (1986). 

*>Se«  Bettman,  e(  al.,  note  64.  above,  M  IS. 

«*W.al  11. 


•'  For  example,  the  front  panel  of  package  labels, 
or  ahernalively  an  adhesive,  hang  tag.  or  other  type 
of  label  on  lamp  products  sold  without  packaging, 
could  display  lumens,  an  efficiency  disclosure,  and 
average  life,  within  a  graphic  box.  whereas  wattage 
information  (if  it  is  deemed  less  imponant)  could 
be  featured  on  the  front  panel  either  in  or  outside 
the  graphic  box.  Explanatory  Statement  No.  2 
(which  discloses  the  basis  of  the  estimated 
monetary  cost  of  operation),  if  adopted,  and  the 
number  of  bulbs  in  the  package,  might  also  be 
included  on  the  front  panel,  although  outside  the 
graphic  box.  Information  about  design  volts  or  any 
other  required  disclosures  might  appear  on  the 
front,  tieck,  or  a  side  panel  in  accordance  with 
marketing  considerations. 


in  Part  III.B.l,  above,  and  on 
ahematives,  including  comments 
identifying  the  costs  and  other  burdens 
the  proposed  disclosures  would  impose. 
The  Commission  is  particularly 
interested  in  receiving  comments 
concerning  the  issues  described 
below.'* 

1.  Disclosures  Based  on  Type  of  Lamp 

Are  each  of  the  disclosures  proposed 
by  the  Commission  in  Part  III.B.2, 
above,  necessary-  for  all  types  of  lamp 
products  to  be  covered  by  the  proposed 
labeling  rules?  If  not,  what  particular 
disclosures  are  necessary  or  appropriate 
for  each  type  of  lamp  product? 

For  example,  lumens  per  watt 
measures  the  efficiency  of  a  particular 
lamp  product  in  converting  electric 
output  into  lumen  output.  Energy 
efficiency  information  alone,  however, 
may  not  provide  purchasers  with  the 
information  they  need  to  select  the  most 
energy  efTicient  lamps  that  meet  their 
needs.  For  general  service  incandescent 
lamps,  the  lumens  per  watt  rating  may 
increase  with  increased  wattage  of  the 
lamp.  Disclosure  of  the  lumens  per  watt 
energy  efficiency  rating  alone,  therefore, 
might  promote  the  purchase  of  higher 
wattage  general  service  incandescent 
lamps  (which  consume  more  electricity) 
than  necessary  to  provide  the  required 
light.  In  addition,  the  efficiency  rating  of 
incandescent  reflector  lamps  may  be 
less  than  that  of  other  general  service 
incandescent  lamps  of  the  same  wattage 
and  lumen  output.  However, 
incandescent  reflector  lamps  focus  the 
lamps'  lumen  output,  so  a  lesser- 
wattage,  lower  lumen  output 
incandescent  reflector  lamp  may 
provide  the  necessary  focused  light  at  a 
lower  energy  cost.  For  these  reasons, 
disclosure  of  lumens  per  watt,  without 
additional  information  about  its 
meaning  and  use,  could  encourage,  or 
mislead,  purchasers  to  buy  higher 
wattage  lamps  than  they  need.  Is  there 
a  manner  in  which  this  can  be  avoided? 
Does  it  suggest  that  a  lumens  per  watt 
disclosure  should  not  be  made  for  some 
or  all  products? 

Other  disclosures  proposed  in  Part 
III.B,  above,  may  not  be  necessary  or 
appropriate  for  certain  types  of  lamp 
products.  For  example,  disclosure  of 
design  vohs  (if  different  than  120  vohs) 
may  be  necessary  for  some  types  of 
lamp  products,  but  not  for  others.  What 
items  of  proposed  information  are  most 


••In  addition  to  raising  questions  for  comment 
about  the  proposed  disclosure  requirements  here, 
the  Commission  raises  additional  questions  for 
comment  in  Part  IV,  below,  concerning  other 
proposed  requirements,  such  as  substantiation  of 
required  disclosures. 
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important  wilh  regard  lo  each  different 
type  or  category  of  lamp  product? 

For  lamp  products  covered  by 
minimum  efficiency  standards 
(specifically,  general  service  fluorest;ent 
lamps  and  incandescent  refle<.ior 
lamps).  NEMA  suggests  that  the 
Commission  require  only  disclosure  of 
the  encin:led  capital  letter  "E.*''^  It  is 
not  clear,  however,  that  this  symbol 
would  provide  either  commercial  or 
residential  purchasers  with  necessary 
information  because  it  indicates  only 
that  the  product  meets  minimum 
efficiency  standards.  Mere  disclosure 
that  a  product  meets  minimum 
standards  may  not  provide  purchasers 
with  information  to  enable  them  to 
choose  the  most  efficient  lamps.  For 
example,  even  a  limited  range  of  plus  or 
minus  four  percent  (±  4%)  for  general 
service  fluorescent  lamps  that  meet  the 
minimum  efficiency  standards  is  an 
overall  range  of  eight  percent  (8%) 
between  the  most  and  least  efficient. 
Further,  lamp  manufacturers  may  now 
have  or  could  develop  technologies  to 
improve  the  efficiencies  of  the  products, 
and  such  technological  improvement 
may  be  facilitated  by  specific  efficiency 
or  energy  usage  disclosures.  The 
Commission  has  observed  that  products 
that  must  bear  EnergyCuides  dist;losing 
energy  ratings  have  shown 
improvements  in  energy  efficiency,  hi 
addition,  without  an  explanation  of  the 
meaning  of  the  "E"  symbol  in 
immediate  proximity  to  the  .symbol, 
some  purt;hasers  might  not  understand 
its  significance  or  meaning.  Last, 
disclosure  of  the  "E"  symbol  alone 
would  not  provide  purchasers  with 
additional  necessary  information,  such 
as  lumens  or  lifetime.  Given  these 
considerations,  is  the  proposed  "E" 
symbol  disclosure  sufficient  to  meet  the 
goals  of  EPC.«i? 

2.  Disclosures  Based  on  Type  of 
Purchaser 

Residential  and  commercial 
purchasers  may  need  different 
information  about  lamp  products  to 
enable  them  "to  select  the  most  energy 
efficient  lamps  which  meet  their 
requirements."  Do  residential  and 
commercial  purchasers  need  different 
information,  and  if  so.  what  specific 
information  does  each  type  of  purchaser 
need?  The  Commission  is  particularly 
interested  in  any  research  findings  that 
indicate  which  items  of  information  on 
existing  lamp  packages  labels,  or  in 
catalogs  or  point-of-sale  written 
materials,  are  most  important  in 
purchase  decisions  by  residential  and 
commercial  purchasers.  In  addition. 


«  See  Pan  III.B  la.  abtwe 


residential  and  commercial  purchasers 
may  need  to  have  information  provided 
in  different  sources,  for  example  on 
package  labels  at  the  point  of  sale  or  in 
catalogs  from  which  the  products  are 
ordered.  What  is  the  manner  in  which 
both  residential  and  commercial 
purchasers  normally  purchase  these 
lamps,  and  upon  what  sources  of  the 
information  do  they  rely  in  making 
purchase  decisions? 

3.  Disclosure  of  Estimated  Monetary 
Cost  of  Operation 

The  Commission  solicits  comments 
on  whether,  and  according  to  what 
a.ssumptions.  it  should  require 
disclosure  of  the  estimated  monetary 
cost  of  operation  for  lamp  products,  as 
proposed  in  Pari  III.B.2.b.  above. 

For  example,  disclosure  of  estimated 
monetary  cost  of  operation,  in  addition 
to  information  such  as  lumen  output 
and  estimated  life,  could  give 
purchasers  information  they  need  to 
enable  them  to  select  lamp  products  that 
will  meet  their  lighting  needs  and  cost 
the  least  to  operate,  as  discussed  in  Part 
III.3.2.b.  above.  Should  the  Commission 
require  disclosure  of  estimated 
monetary  cost  of  operation? 

If  the  Commission  requires  disclosure 
of  estimated  monetary  cost  of  operation, 
on  what  electricity  unit  cost  and  on 
what  usage  period  (e.g..  for  750  hours  of 
use.  or  for  a  period  such  as  one-year's 
estimated  use)  should  the  dis{:Iosure  be 
based?  For  example,  should  the 
representative  average  unit  cost  of 
electricity  that  DOE  publishes  each  year, 
and  that  the  Commission  adopts  each 
year  in  §  305.9  of  the  Appliance 
Labeling  Rule.  16  CFR  305.9.  be  used  in 
the  calculation,  and  if  so.  should  the 
Commission  require  labels  to  be  revised 
when  DOE  revises  the  unit  cost 
annually?  Alternatively,  should  a  fixed 
unit  cost,  such  as  ten  cents  per  kilowatt 
hour  CkWh").  or  another  figure,  be 
used?  If  the  disclosure  was  based  on  an 
estimated  period  of  time,  such  as  yearly, 
how  many  hours  should  constitute  the 
estimated  annual  use?  One  proposal,  for 
example,  is  based  on  an  estimated 
annual  use  of  approximately  four  hours 
per  day  operating  time  (1.460  hours  per 
year).  What  data  exists  for  selecting  that 
or  any  other  particular  e.stimated  or 
average  usage  pattern?  In  addition,  even 
if  1,460  hours  was  an  appropriate 
estimate  of  use  per  year,  many  general 
service  incandescent  lamps  have 
estimated  life  hours  less  than  that  total 
amount  (e.g..  750  hours).  Accordingly, 
without  a  disclosure  that  more  than  one 
lamp  would  be  required  for  the 
estimated  year's  use.  would  purchasers 
understand  that  the  estimated  energy 


cost  disclosed  requires  use  of  more  than 
one  lamp? 

For  multiple  filament  general  service 
incandescent  lamps,  should  the 
Commission  require  disclosure  of  the 
estimated  energy  cost  of  using  the  lamp 
for  the  entire^usage  period  at  each 
operating  level?  If  not.  on  what  usage 
period  at  each  level  should  the 
disclosures  be  based?  What  additional 
disclosures,  if  any.  should  the 
Commission  require  to  explain  how  the 
estimated  energy  cost  figure,  or  figures, 
was  determined? 

4.  Disclosure  of  Estimated  Total 
Operating  Cost 

"Explanatory  Statement  No.  3" 
discussed  in  Part  III.B.2.b.ii.,  above, 
would  be  intended  to  enable  consumers 
to  calculate  total  operating  cost,  which 
includes  initial  purchase  cost  plus 
estimated  monetary  cost  of  operating  the 
lamp  for  a  specific  period  of  time. 
Although  such  a  calculation  could 
enable  a  consumer  to  select  the  most 
energy  efficient  lamp  that  met  his  or  her 
requirements,  it  appears  that  consumers 
may  not  be  likely  to  use  such  a 
disclosure  in  making  purchase  decisions 
because  of  the  complexity  of  the 
calculation  required.  Accordingly, 
should  the  Commission  require 
disclosure  of  estimated  total  operating 
cost  information?  As  an  alternative  to 
Explanatory  Statement  No.  3.  should  the 
Commission  require  labeling  or  other 
disclosures  that  instruct  purchasers  how 
they  can  calculate  the  estimated  total 
operating  cost  based  on  the  actual  initial 
purchase  price?  The  Commission  would 
be  interested  in  suggestions  for  any 
alternative  disclosures  that  would 
enable  consumers  lo  compare  the  total 
operating  cost  of  various  lamps. 

If  a  commenter  believes  that 
Explanatory  Statement  No.  3  is 
appropriate,  the  Commission  is 
interested  in  information  regarding  the 
likelihood  that  the  disclosure  would  be 
utilized  by  consumers  and  regarding  the 
specifics  of  the  disclosure.  What 
evidence.suggests  that  consumers  would 
utilize  this  disclosure  in  making 
purchase  decisions?  The  initial 
purchase  price  may  not  be  information 
that  the  manufacturer  could  easily  or 
accurately  include  in  such  a  disclosure 
on  a  product  label,  given  that  prices 
vary  between  sellers  and  may  be 
effected  by  discounts  and  rebates. 
Accordingly,  how  should  the  estimated 
initial  purchase  price  be  determined? 
On  what  estimated  unit  cost  of 
eleciricity  should  the  disclosure  be 
based,  on  what  usage  period  should  it 
be  based,  and  what,  if  any.  additional 
disclosures  should  be  requir«d  to  inform 
the  purchaser  about  the  assumptions  on 
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which  the  disclosure  is  based?  For 
multiple  filament  general  service 
incandescent  lamps,  should  the 
Commission  require  disclosure  of  the 
estimated  total  operating  cost  for  the 
entire  usage  period  at  each  operating 
level?  If  not.  on  what  usage  period  at 
each  level  should  the  disclosures  be 
based?  What  additional  disclosures,  if 
any,  should  the  Commission  require  to 
explain  how  the  estimated  total 
operating  cost  Rgure,  or  figures,  was 
determined  for  multiple  filament  lamps? 

5.  Where  Disclosures  Should  Be  Made 

The  Commission  seeks  to  design  the 
disclosure  requirements  so  that 
necessary  information  about  the 
difTerent  lamp  products  is  provided 
effectively  and  efficiently  to  both 
residential  and  commercial  purchasers. 
Some  lamp  products  may  not  normally 
be  sold  in  individual  packages,  or  in 
packages  other  than  bulk  shipping 
cases.  Should  the  Commission  require 
that  manufacturers  attach  to  each 
unpackaged  product  an  adhesive,  hang 
tag.  or  similar  label,  even  if  the  label 
must  be  very  large  to  include  all  of  the 
required  disclosures  in  a  conspicuous 
manner?  Would  requiring  disclosures 
on  labels  in  these  circumstances  impose 
unnecessary  costs  and  other  burdens?  In 
addition,  because  commercial 
purchasers  may  make  their  purchase 
decisions  primarily  based  on 
information  in  catalogs,  do  they  need 
these  disclosures  on  individual  lamp 
product  packages? 

In  order  to  design  the  disclosure 
requirements  in  the  most  effective  and 
least  costly  manner,  the  Commission 
solicits  comments  about  whether  it 
should  require  disclosures  on  package 
labels  or  on  other  types  of  labels,  in 
catalogs,  or  in  point-of-sale  written 
materials  to  best  provide  residential  and 
commercial  purchasers  with  the 
information  they  need  to  select  the  most 
energy  efficient  lamps  that  meet  their 
needs.  For  example,  should  the 
Commission  require  that  specific 
information  be  disclosed  on  package 
labels  for  residential  purchasers,  but 
only  in  catalogs  for  commercial 
purchasers?  Should  the  Commission 
require  that  catalogs  from  which 
residential  purchasers  can  order  lamps 
also  include  specific  disclosures? 

To  develop  a  more  complete 
understanding  of  current  industry 
practices,  the  Commission  requests 
comments  describing  the  types  of 
packaging  (including  the  number  of 
lamps  per  package)  in  which  specific 
types  of  lamps  currently  are  distributed 
for  sale  both  to  residential  and  to 
commercial  purchasers.  What 
alternative  types  of  labels  could  be  used 


on  currently  unpackaged  lamp 
products?  For  products  that  normally 
are  not  individually  packaged  (such  as 
general  service  fluorescent  lamps), 
should  the  Commission  require  that 
individual  lamps  contain  disclosures  on 
adhesive  labels,  hang  tag  labels,  or  some 
other  kind  of  label?  For  example,  would 
it  be  feasible  for  manufacturers  to  etch 
part  or  all  of  the  required  information 
on  the  lamp  product  itself?  Or,  should 
the  Commission  instead  require  that,  for 
unpackaged  lamp  products,  retailers 
make  specific  disclosures  in  point-of- 
sale  written  materials? 

Do  retailers  currently  post  any 
information  about  unpackaged  lamp 
products  at  the  point  of  sale?  If  so,  what 
does  that  information  contain,  and  how 
and  where  is  the  information  posted? 
What  other  types  of  information,  if  any, 
is  posted  by  retail  sellers  at  the  point  of 
sale  for  either  packaged  or  unpackaged 
lamps?  What  difficulties  would  retail 
sellers  have  if  the  Commission  required 
that  they  post  specific  information 
provided  by  lamp  manufacturers  for 
unpackaged  lamp  products  they  sell? 

6.  Format  of  Required  Disclosures 

The  Commission  requests  comments 
on  any  factors  that  may  affect  the  ability 
of  consumers  to  read,  understand,  and 
act  upon  information  proposed  to  be 
disclosed  on  lamp  packaging.  The 
Commission  also  requests  comments 
about  where  on  labels  or  in  catalogs 
specific  information  should  appear,  on 
the  type  size  in  which  the  information 
should  be  disclosed,  and  on  the  manner 
in  which  information  could  most 
effectively  be  presented  (for  example, 
through  use  of  boxed  disclosures, 
graphics,  or  symbols).  With  regard  to 
usefulness,  how  well  do  consumers 
understand  that  lumens  are  an 
indication  of  a  lamp's  brightness? 
Would  consumers  be  better  informed  if 
lumens  were  defined  on  the  package 
label  as  "brightness  (lumens)"?  Given 
the  need  to  design  an  effective  label, 
which  disclosures,  in  order  of  priority, 
are  most  important?  Should  proposed 
package  label  disclosures  of  lumens, 
estimated  energy  cost,  and  average  life, 
be  featured  more  prominently  than 
watts,  and,  if  so,  how  could  this  be 
accomplished?  If  particular  disclosures 
are  more  important  than  others,  why? 
Do  these  priorities  differ  for  various 
types  of  lamps  covered  by  this 
rulemaking  or  for  different  types  of 
purchasers? 

7.  Costs  and  Other  Burdens  of  Proposed 
Disclosures 

The  Commission  solicits  comments 
concerning  the  specific  costs  and  other 
burdens  for  manufacturers  and  other 


sellers  of  lamp  products,  beyond  those 
already  incurred  in  the  ordinary  course 
of  business,  that  would  be  imposed  by 
each  of  the  Commission's  proposals,  as 
described  in  Part  III.B.2,  above,  and  by 
the  proposals  suggested  by  other  parties, 
as  described  in  Part  m.B.l,  above,  as 
well  as  for  any  alternatives  suggested  by 
the  commenter.  How  could  the 
Commission  design  the  disclosure 
requirements,  including  placement  and 
format  of  the  disclosures,  for  labeling, 
catalogs  and  point-of-sale  written 
materials  to  minimize  costs  and 
burdens,  while  ensuring  that  purchasers 
are  provided  with  the  information 
necessary  for  them  to  select  the  most 
energy  efficient  lamps  that  meet  their 
requirements? 

IV.  Proposed  Requirements  for 
Manufacturers  and  Other  Sellers  of 
Lamp  Products 

The  discussion  in  this  part  of  the 
Notice  summarizes  the  requirements 
that  the  Commission  proposes  to  require 
in  the  lamp  labeling  rules  for 
manufacturers  and  other  sellers  of 
general  service  fluorescent  lamps, 
medium-base  compact  fluorescent 
lamps,  and  general  service  incandescent 
lamps  (including  incandescent  reflector 
lamps).  In  some  instances  the 
Coimnission  will  have  to  amend  specific 
sections  of  the  Appliance  Labeling  Rule 
to  impose  these  requirements.  In  other 
instances,  the  requirements  would 
automatically  apply  to  the  lamp 
products  the  Commission  adds  to  the 
Rule,  unless  the  Commission 
specifically  excludes  them  from  those 
requirements.  To  facilitate  comments, 
the  discussion  below  sets  forth  the 
requirements  the  Commission  proposes 
to  apply  to  manufacturers  and  other 
sellers  of  these  lamp  products,  whether 
or  not  the  Commission  will  have  to 
amend  specific  provisions  of  the  Rule  to 
do  so.  In  addition,  §  305.4  of  the  current 
Rule,  16  CFR  305.4  (1993),  specifies 
prohibited  acts  and  the  penalties  for 
various  violations  of  the  Rule.  Although 
the  prohibitions  and  penalties  sp>ecified 
in  §  305.4  are  not  discussed  below,  the 
Commission  proposes  to  apply  them 
automatically  to  lamp  products  that  the 
Commission  includes  in  the  Rule.  The 
Commission  solicits  comments  on  all 
proposals  discussed  below,  including 
alternatives  to  the  proposals. 

A.  Disclosures  Required  in  Labels, 
Catalogs,  and  Point-of-Sale  Written 
Materials 

The  disclosure  proposals  are  the  core 
of  this  proceeding  and  of  the  labeling 
rules  that  section  324(a)(2)(C)(i)  of 
EPCA,  as  amended  by  EPA  92.  42 
U.S.C.A.  6294(a)(2)(C)(i)  (West  Supp. 
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1993).  directs  the  Commission  to 
prescribe.  Part  ni.B.2.  above,  discusses 
in  detail  disclosures  the  Commission 
prof>oses  to  require  for  lamp  products 
on  labels,  catalogs,  and  point-of-sale 
written  materials,  and  Part  III.B.l. 
above,  discusses  proposals  made  by 
interested  parties.  Part  III.C.  above, 
raises  specific  questions  for  comment 
concerning  the  various  disclosure 
proposals. 

B.  Substantiation  and  Sampling 
Bpquirements 

The  Commission  proposes  to  require 
that  manufacturers  follow  specific 
procedures  to  substantiate  all 
disclosures  they  must  make  on  labels, 
catalogs  and  point-of-sale  written 
materials,  and  that  they  comply  with 
specific  sampling  procedures  in 
conducting  the  required  substantiation 
testing.  The  substantiation  and  sampling 
procedure  requirements  are  connected. 
The  substantiation  requirement  is 
directed  at  ensuring  that  the  disclosures 
are  accurate  and  based  on  uniform 
standards.  The  sampling  procedure 
requirement  is  directed  at  ensuring  that 
the  samples  tested  are  representative  of 
theproduct  being  produced. 

Tne  Commission  solicits  comments 
identifying  existing  testing  and 
sampling  procedures  (including  the 
specific  versions  of  those  procedures) 
that  manufacturers  could  use  to 
substantiate  each  of  the  disclosures 
proposed  in  Part  III.B.  above.  For 
example,  both  the  International 
Electrical  Society  ("lES")  and  the 
American  National  Standards  Institute 
("ANSI")  have  test  procedures  to 
measure  most,  if  not  all.  the  items  the 
Commission  proposes  to  require.  Which 
lES  and  ANSI  procedures  could  be  used 
to  substantiate  each  of  the  proposed 
disclosures?  Are  there  any  additional 
private  or  government  test  procedures  or 
standards  that  could  be  used  to 
substantiate  each  of  the  proposed 
disclosures?  Are  there  any  private  or 
government  sampling  procedures  that 
could  be  used  in  connection  with  those 
test  procedures?  The  Commission 
requests  commenters  to  identify  all 
procedures  or  standards  they  suggest  by 
number,  title  and  version,  as  well  as  the 
part  of  the  standard  that  can  be  used  to 
measure  each  specific  item  the 
Commission  proposes  to  require  be 
disclosed. 

Section  323(b)(6)  of  EPCA,  as 
amended  by  EPA  92.  42  U.S.C.A. 
6293(b)(B)  (West  Supp.  1993),  requires 
DOE  to  issue  test  procedures  for  general 
service  fluorescent  lamps  and 
incandescent  reflector  lamps,  taking 
into  consideration  the  applicable  lES  or 
ANSI  standards.  When  DOE  issues 


testing  and  sampling  procedures  for 
those  lamp  products,  or  for  any 
additional  lamp  products,  the 
Commission  will  consider  whether  to 
adopt  the  DOE  procedures  as  the 
required  substantiation  under  the 
labeling  rules. 

C.  Recordkeeping  and  Submission  of 
Data  Requirements 

The  Commission  proposes  to  require 
that  manufacturers  of  all  lamp  products 
covered  by  the  labeling  rules  maintain 
records  to  substantiate  each  of  the  items 
the  Commission  determines  should  be 
disclosed,  and  to  require  them  to  submit 
those  records  to  the  Commission  within 
30  days  of  a  request.  These  proposed 
requirements  are  necessary  to  enable  the 
Commission  to  determine  whether 
required  disclosures  are  substantiated 
and  accurate. 

D.  Reporting  Requirements 

Section  326(b)(4)  of  EPCA,  42 
U.S.C.A.  6296(b)  (West  Supp.  1993), 
requires  manufacturers  of  lamp 
products  for  which  DOE  has  issued  test 
procedures  under  section  323  of  EPCA. 
as  amended  by  EPA  92,  42  U.S.C.A. 
6293  (West  Supp.  1993),  to  supply  the 
Commission  annually  with  relevant 
information  respecting  energy 
consumption.  DOE  has  not  yet  issued 
test  procedures  for  any  of  these  lamp 
products.  The  Commission,  however. 
prop>oses  requiring  that  lamp 
manufacturers  submit  annual  reports  on 
or  before  May  1  each  year.  This 
requirement  would  not  become  effective 
until  after  DOE  issues  test  procedures 
for  specific  lamp  products.  The 
Commission  would  publish  a  notice  at 
a  later  date,  after  DOE  has  issued  test 
procedures,  announcing  when  the 
initial  reports  would  be  due. 

The  Commission  proposes  requiring 
that  each  report  contain  the  following 
information:  (1)  Name  and  address  of 
manufacturer;  (2)  All  trade  names  under 
which  the  lamps  are  marketed:  (3) 
model  or  other  identification  numbers; 
(4)  starting  serial  number,  date  code,  or 
other  means  of  identifying  the  date  of 
manufacture  (date  of  manufacture 
information  must  be  included  with  only 
the  first  submission  for  each  basic 
model  or  type);  and  (5)  energy 
consumption  data  measured  according 
to  the  DOE  test  procedure.  This 
information  is  currently  required  for 
other  categories  of  products  covered  by 
the  Appliance  Labeling  Rule.  The 
Commission  has  accepted  trade 
association  directories  and  similar 
submissions  in  lieu  of  individual  annual 
reports  for  other  product  categories.  To 
minimize  the  burdens  imposed  by  this 
proposed  reporting  requirement,  the 


Commission  proposes  accepting  similar 
submissions  by  lamp  manufacturers  to 
comply  with  these  reporting 
requirements. 

E.  Required  Testing  by  Designated 
Laboratories 

The  Commission  proposes  requiring 
that  manufacturers,  upon  request  by  the 
Commission,  submit  at  the 
manufacturer's  expense,  a  reasonable 
number  of  products  to  any  laboratory 
designated  by  the  Commission.  Under 
this  proposal,  any  charge  levied  by  the 
laboratory  for  testing,  however,  would 
be  paid  for  by  the  Commission.  Section 
305.16  of  the  Appliance  Labeling  Rule, 
16  CFR  305.16  (1993),  based  on  section 
326(b)(3)  of  EPCA,  42  U.S.C.  6296(b)(3) 
(198«).  currently  applies  this 
requirement  to  other  products  regulated 
Rule.  This  proposed  requirement  is 
necessary  to  enable  the  Commission  to 
determine  whether  required  disclosures 
are  accurate. 

F.  Other  Matters 

Section  305.1  of  the  current  Rule.  16 
CFR  305.1  (1993).  summarizes  the 
coverage  of  the  Rule.  The  Commission 
proposes  amending  §  305.1  to  include  a 
description  of  the  disclosures  proposed 
for  labels,  catalogs  and  point-of-sale 
written  materials,  as  discussed  in  Part 
m.B.  above. 

Section  305.2  of  the  current  Rule.  16 
CFR  305.2  (1993).  contains  definitions 
of  specific  terms  used  in  EPCA  and  the 
Rule.  The  Commission  proposes 
amending  this  section  to  include 
definitions  for  the  following  terms 
relating  to  lamp  products:  ^ 

(1)  The  term  average  lamp  efficacy 
means  the  lamp  efficacy  readings  taken 
over  a  statistically  significant  period  of 
manufacture  with  the  readings  averaged 
over  that  period. 

(2)  The  term  base  means  the  portion 
of  the  lamp  which  connects  with  the 
socket  as  described  in  ANSI  C81.61- 
1990. 

(3)  The  term  buJb  shape  means  the 
shape  of  lamp,  especially  the  glass  bulb 
with  designations  for  bulb  shapes  found 
in  ANSI  C79.1-1980  (R1984). 

(4)  The  term  color  rendering  index  or 
CRI  means  the  measure  of  the  degree  of 
color  shift  objects  undergo  when 
illuminated  by  a  light  source  as 
compared  with  the  color  of  those  same 
objects  when  illuminated  by  a  reference 
source  of  comparable  color  temperature. 

(5)  The  term  correlated  color 
temperature  means  the  absolute 
temperature  of  a  blackbody  whose 


'"These  lerai*  are  based  on  definitions  of  these 
tenns  in  section  321(30)  of  EPCA.  as  amended  by 
EPA  92.  42  U.S.CA.  6291(30)  (West  Supp.  1993). 


Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Proposed  Rules  60161 


chromaticity  most  nearly  resembles  that 
of  the  light  source. 

(6)  The  term  lES  means  the 
Illuminating  Engineering  Society  of 
North  America. 

(7)  The  term  lamp  efficacy  means  the 
lumen  output  of  a  lamp  divided  by  its 
wattage,  expressed  in  lumens  per  watt 
(LPW). 

(8)  The  term  lamp  type  means  all 
lamps  designated  as  having  the  same 
electrical  and  lighting  characteristics 
and  made  by  one  manufacturer. 

(9)  The  term  lamp  wattage  means  the 
total  electrical  power  consumed  by  a 
lamp  in  watts,  after  the  initial  seasoning 
period  referenced  in  the  appropriate  lES 
.standard  test  procedure  and  including, 
for  fluorescent,  arc  watts  plus  cathode 
watts. 

(10)  The  terms  life  and  lifetime  mean 
length  of  operating  time  of  a  statistically 
large  group  of  lamps  between  first  use 
and  failure  of  50  percent  of  the  group  in 
accordance  with  test  procedures 
described  in  the  lES  Lighting  Handbook- 
Reference  Volume. 

(11)  The  term  lumen  output  means 
total  luminous  flux  (power)  of  a  lamp  in 
lumens,  as  measured  in  accordance  with 
applicable  lES  standards  as  determined 
by  the  Secretary. 

Section  305.2  (n)  and  (o)  of  the 
current  Rule.  16  CFR  305.2  (1993), 
includes  definitions  of  the  terms 
consumer  appliance  product  and 
covered  product,  respectively.  The 
Commission  proposes  amending  the 
definitions  of  those  terms  as  follows: 

(1)  Consumer  appliance  product  and 
consumer  product  mean  any  consumer 
product,  as  defined  in  section  321(1)  of 
the  Act  (42  U.S.C.  6291(1)). 

(2)  Covered  product  means  any 
consumer  appliance  product  or 
consumer  product  defined  in  §305.3  of 
the  rule. 

Section  305.3  of  the  current  Rule,  16 
CFR  305.3^1993).  describes  the 
categories  of  products  covered  by  EPCA 
and  the  Rule.  The  Commission  proposes 
to  amend  this  section  to  add 
descriptions  of  general  service 
fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  and  general 
service  incandescent  lamps  (and  related 
terms):" 

(1)  Except  as  provided  in  item  (5). 
below,  the  term  fluorescent  lamp  means 
a  low  pressure  mercury  electric- 
discharge  source  in  which  a  fluorescing 
coating  transforms  some  of  the  ultra- 
violet energy  generated  by  the  mercury 
discharge  into  light,  including  only  the 


■"  These  descriptions  are  based  on  ihe  definitions 
of  thetemts  in  section  321(30)  of  EPCA,  as 
amended  by  EPA  92.  42  U.S.CA.  6291(3)  (West 
Supp.  19Q3). 


following:  (i)  Any  straight-shaped  lamp 
(commonly  referred  to  as  4-foot  medium 
bi-pin  lamps)  with  medium  bi-pin  bases 
of  nominal  overall  length  of  48  inches 
and  rated  wattage  of  28  or  more;  (ii)  Any 
U-shaped  lamp  (commonly  referred  to 
as  2-foot  U-shaped  lamps)  with  medium 
bi-pin  bases  of  nominal  overall  length 
between  22  and  25  inches  and  rated 
wattage  of  28  or  more;  (iii)  Any  rapid 
start  lamp  (commonly  referred  to  as  8- 
foot  high  output  lamps)  with  recessed 
double  contact  bases  of  nominal  overall 
length  of  96  inches  and  0.800  nominal 
amperes,  as  defined  in  ANSI  C78.1- 
1978  and  related  supplements;  (iv)  Any 
instant  start  lamp  (commonly  referred  to 
as  8-foot  slimline  lamps)  with  single  pin 
bases  of  nominal  overall  length  of  96 
inches  and  rated  wattage  of  52  or  more, 
as  defined  in  ANSI  C78.3-1978  (R1984) 
and  related  supplement  ANSI  C78.3a- 
1985. 

(2)  The  term  general  service 
fluorescent  lamp  means  fluorescent 
lamps  which  can  be  used  to  satisfy  the 
majority  of  fluorescent  applications,  but 
does  not  include  any  lamp  designed  and 
marketed  for  the  following  nongeneral 
lighting  applications:  (i)  Fluorescent 
lamps  designed  to  promote  plant 
growth;  (ii)  Fluorescent  lamps 
specifically  designed  for  cold 
temperature  installations;  (iii)  Colored 
fluorescent  lamps;  (iv)  Impact-resistant 
fluorescent  lamps;  (v)  Reflectorized  or 
aperture  lamps;  (vi)  Fluorescent  lamps 
designed  for  use  in  reprographic 
equipment;  (vii)  Lamps  primarily 
designed  to  produce  radiation  in  the 
ultra-violet  region  of  the  spectrum;  and 
(viii)  Lamps  with  a  color  rendering 
index  of  82  or  greater. 

(3)  Except  as  provided  in  item  (5). 
below,  the  term  incandescent  lamp 
means  a  lamp  in  which  light  is 
produced  by  a  filament  heated  to 
incandescence  by  an  electric  current, 
including  only  the  following:  (i)  Any 
lamp  (commonly  referred  to  as  lower 
wattage  nonreflector  general  service 
lamps,  including  any  tungsten-halogen 
lamp)  that  has  a  rated  wattage  between 
30  and  199  watts,  has  an  E26  medium 
screw  base,  has  a  rated  voltage  or 
voltage  range  that  lies  at  least  partially 
within  115  and  130  volts,  and  is  not  a 
reflector  lamp;  (ii)  Any  lamp  (commonly 
referred  to  as  a  reflector  lamp)  which  is 
not  colored  or  designed  for  rough  or 
vibration  service  applications,  that 
contains  an  inner  reflective  coating  on 
the  outer  bulb  to  direct  the  light,  an  R. 
PAR,  or  similar  bulb  shapes  (excluding 
ER  or  BR)  with  E26  medium  screw 
bases,  a  rated  voltage  or  voltage  range 
that  lies  at  least  partially  within  115  and 
130  volts,  a  diameter  which  exceeds 
2.75  inches,  and  is  either — (I)  a  low(er) 


wattage  reflector  lamp  which  has  a  rated 
wattage  between  40  and  205  watts;  or 
(II)  a  high(er)  wattage  refiector  lamp 
which  has  a  rated  wattage  above  205 
watts;  (iii)  Any  general  service 
incandescent  lamp  (commonly  referred 
to  as  a  high-  or  higher-wattage  lamp) 
that  has  a  rated  wattage  above  199  watts 
(above  205  watts  for  a  high  wattage 
reflector  lamp). 

(4)  The  term  general  service 
incandescent  lamp  means  any 
incandescent  lamp  (other  than  a 
miniature  or  photographic  lamp), 
including  an  incandescent  reflector 
lamp,  that  has  an  E26  medium  screw 
base,  a  rated  voltage  range  at  least 
partially  within  115  and  130  volts,  and 
which  can  be  used  to  satisfy  the 
majority  of  lighting  applications,  but 
does  not  include  any  lamp  specifically 
designed  for:  (i)  Traffic  signal,  or  street 
lighting  service;  (ii)  airway,  airport, 
aircraft,  or  other  aviation  service;  (iii) 
marine  or  marine  signal  service;  (iv) 
photo,  projection,  sound  reproduction. 
or  film  viewer  service;  (v)  stage,  studio, 
or  television  service;  (vi)  mill,  saw  mill, 
or  other  industrial  process  service;  (vii) 
mine  service;  (viii)  headlight, 
locomotive,  street  railway,  or  other 
transportation  service;  (ix)  heating 
service;  (x)  code  beacon,  marine  signal, 
lighthouse,  reprographic,  or  other 
communication  service;  (xi)  medical  or 
dental  service;  (xii)  microscope,  map, 
microfilm,  or  other  specialized 
equipment  service;  (xiii)  swimming  pool 
or  other  underwater  service;  (xiv) 
decorative  or  showcase  service;  (xv) 
producing  colored  light;  (xvi)  shatter 
resistance  which  has  an  external 
protective  coating;  or  (xvii)  appliance 
service. 

(5)  The  terms  fuorescent  lamp  and 
incandescent  lamp  do  not  include  any 
lamp  excluded  by  the  Secretary,  by  rule, 
as  a  result  of  a  determination  that 
standards  for  such  lamp  would  not 
result  in  significant  energy  savings 
because  such  lamp  is  designed  for 
special  applications  or  has  special 
characteristics  not  available  in 
reasonably  substitutable  lamp  types. 

(6)  The  term  incandescent  reflector 
lamp  means  a  lamp  described  in  item 
3(ii).  above. 

(7)  The  term  tungsten-halogen  lamp 
means  a  gas-filled  tungsten  filament 
incandescent  lamp  containing  a  certain 
proportion  of  halogens  in  an  inert  gas. 

(8)  The  term  medium  base  compact 
fluorescent  lamp  means  an  integrally 
ballasted  fluorescent  lamp  with  a 
medium  screw  base  and  a  rated  input 
voltage  of  115  to  130  volts  and  which 
is  designed  as  a  direct  replacement  for 
a  general  service  incandescent  lamp. 
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V.  Paperwork  Reduction  Act 

Ttie  Paperwork  Reduction  Act 
("PRA").  44  U.S.C.  3501  et  spq..  requires 
government  af>encies.  before 
promulgating  rules  or  other  regulations 
that  require  "collections  of  information" 
(i.e..  recordkeeping  or  reporting 
refjuirements).  to  o^itain  approval  from 
the  Office  of  Management  and  Budget 
(  •OMB").  44  U.S.C.  3502.  The 
Commi-ssion  proposes  requiring  that 
manufacturers  of  lamp  products  for 
which  DOE  has  issued  te.st  procedures 
imder  section  323  of  EPCA.  42  U.S.C 
f)293.  submit  annual  reports  to  the 
Commission.  The  Commission  proposes 
requiring  that  the  reports  include 
relevant  data  about  energy  consumption 
of  the  lamps  in  accordance  with  the 
DOE  test  procedures.  The  Commission 
also  proposes  requiring  that 
manufacturers  of  all  lamp  products  to  be 
covered  by  the  lamp  labeling  rules 
maintain  records  that  substantiate  the 
required  disclosures  they  must  make  on 
labels,  catalogs,  and  point-of-sale 
written  materials. 

These  requirements  are  ""collections 
of  information"  as  defined  by  5  CFR 
1320.7(c)  (1993).  the  OMB  regulations 
implementing  PRA.  They  have  therefore 
been  submitted  to  OMB  for  review 
under  the  PRA.  These  provisions, 
described  more  fully  in  Parts  IV.C  and 
IV.D,  above,  implement  the 
requirements  of  EPA  92  that 
manufacturers  retain  test  records  and 
submit  energy  usag»data  to  the 
Commission  annually. 

The  Commission  currently  has 
clearance  for  1.000  burden  hours  under 
the  Appliance  Labeling  Rule.  OMB 
Control  No.  3084-0068.  The 
Commission  is  requesting  that  OMB 
approve  the  requirements  for 
recordkeeping  and  reporting  that  the 
Commission  proposes  to  require  for 
lamp  products  and  extend  the  current 
clearance.  The  supporting  statement 
accompanying  that  request  recommends 
that  the  current  burden  estimate  of 
1 .000  hours  be  continued.  Staff 
estimates  that  no  more  than  700  hours 
have  been  expended  for  existing 
collections.  Approximately  50 
manufacturers  would  be  affected  by  the 
proposed  amendments  to  the  Rule  and 
the  Commission's  staff  estimates  that  it 
would  take  each  company  fewer  than 
five  hours  to  comply  with  tJie 
requirements,  for  a  maximum  of  250 
hours.  Thus,  the  total  number  of  hours 
is  well  within  the  existing  clearance  of 
1.000  hours  (700  +  250  =  950)  and  the 
Commission  proposes  to  retain  the 
existing  burden  clearance.  The 
Commission,  however,  is  also  seeking 
public  comment  on  the  paperw  ork 


burden  that  the  proposed  amendments 
may  impose  to  ensure  that  no  additional 
burden  has  been  overlooked. 

VI.  Regulatory  Flexibility  Act 

This  Notice  does  not  contain  a 
ovulatory  analysis  under  the  Regulatory 
Flexibility  Act  ("  RFA").  5  U.S.C.A.  603- 
604  (West  Supp.  1993),  because  the 
Commission  believes  that  the 
amendments,  if  promulgated,  would  not 
have  ""a  signincant  economic  impact  on 
a  substantial  number  of  small  entities,'" 
5  U.S.C.A.  605  (West  Supp.  1993).  The 
proposed  amendments  require  these 
companies  to:  (1)  Disclose  specific 
information  in  labels,  catalogs  and 
point-of-sale  written  materials;  (2) 
submit  annual  reports  to  the 
Commission  for  some  products;  and  (3) 
substantiate  the  required  disclosures 
and  maintain  records  of  that 
substantiating  data.  The  Commission 
believes  that  the  impact  of  these 
requirements  on  all  entities  within  the 
affected  industry  would  be  de  minimis. 
Further,  any  ecx)nomic  costs  imposed  on 
small  entities  are  primarily  statutorily 
imposed,  and  the  proposed  regulations, 
will  impose  few.  if  any  independent 
additional  costs.  The  Commission 
estimates  that  fewer  than  50  U.S. 
companies  manufacture  lamp  products 
that  the  Commi.ssion  proposes  to  cover 
in  the  labeling  rules.  According  to 
industry  representatives,  all  but  three  of 
those  manufacturers  are  believed  to  be 
""small  entities'"  as  that  term  is  defined 
in  RFA.  5  U.S.C.A.  601  (West  Supp. 
1993).  and  in  the  regulations  of  the 
Small  Business  Administration.  13  CFR 
part  121  (1993).  While  the  proposed 
rules  will  apply  to  these  "small 
entities."  the  impact  of  the  proposed 
rules  on  them  would  be  minimal. 

In  light  of  the  above,  the  Commission 
certifies,  pursuant  to  section  605  of 
RFA.  5  U.S.C.A.  605  (West  Supp.  1993), 
that  the  proposed  amendments  would 
not.  if  promulgated,  have  a  significant 
impact  on  a  substantial  numter  of  small 
entities.  To  ensure  that  no  substantial 
economic  impact  is  being  overlooked, 
the  Commission  requests  comments  on 
this  issue.  After  reviewing  any 
comments  received,  the  Commission 
will  determine  whether  it  is  necessary 
to  prepare  a  final  regulatory  flexibility 
analysis. 

VII.  Regulatory  Review 

The  Commission  has  implemented  a 
program  for  regulatory  review  of  all  the 
Commission's  current  and  proposed 
rules  and  guides.  One  of  the  purpo.ses  of 
the  review  is  to  minimize  the  economic 
impact  of  new  regulatory  actions.  As 
part  of  that  review,  the  Commission 
requests  comments  on  the  impact  of  the 


proposed  requirements  for 
manufaciurers  and  other  sellers  of  lamp 
products.  The  Commission  is  not  now 
requesting  cx)mments  about  the  costs 
and  benefits  of  the  requirements  of  the 
Appliance  Labeling  Rule  for  products 
other  than  the  lamp  products  that  are 
the  subject  of  this  rulemaking 
proceeding. 

To  maximize  the  benefits  and 
minimize  the  costs  imposed  by  the 
proposed  rule,  the  Commission  solicits 
comments  on  the  following  questions: 

(1)  What  would  be  the  economic 
impact  and  regulatory  impact  of  the 
proposed  requirements? 

(2)  What  paperwork  requirements 
would  the  proposed  requirements 
impose? 

(3)  What  are  the  costs  and  benefits  of 
the  proposed  rules? 

(4)  W^at  is  the  regulatory  and 
economic  impact  of  the  proposed  rules? 

(5)  What  burdens  would  be  placed  on 
entities  required  to  comply  with  these 
reouirements? 

(6)  What  possible  regulatory 
alternatives  are  there  that  would  reduce 
the  economic  impact  of  the  proposed 
requirements,  yet  fully  implement  the 
regulatory  mandate  of  the  EPA  92 
amendments  to  EPCA? 

VIII.  Metric  Conversion  Act 

Section  205b  of  the  Metric  Conversion 
Act,  15  U.S.C.  205b,  states  that  the 
metric  measurement  system  is  the 
preferred  system  of  weights  and 
measures  in  the  United  States.  It  also 
requires  federal  agencies  to  use  the 
metric  system  of  measurement  in  all 
procurements,  grants  and  other 
business-related  activities  (including 
rulemakings),  except  to  the  extent  that 
such  use  is  impractical  or  is  likely  to 
cause  significant  inefficiencies  or  loss  of 
markets  to  United  States  firms. 

It  is  the  Commission's  opinion  that 
the  units  of  measurement  the 
Commission  proposes  to  require  in  the 
labeling  rules  for  la'rrfp  products  comply 
with  the  requirements  of  the  Metric 
Conversion  Act.  First,  lumens,  watts 
and  volts  are  metric  units.^Thus,  if  the 
Commission  requires  disclosure  of  this 
information  in  the  final  labeling  rules, 
the  disclosure  requirements  will  comply 
with  the  Metric  Conversion  Act. 

Second,  the  metric  terms  (lumens, 
watts  and  volts)  that  the  Commission 


"See  The  International  System  of  Units  (SI)." 
National  Institute  of  Standards  and  Technology 
CNIST)  Special  Publication  330.  U.S.  Department 
of  Commerce,  Aug.  1991:  "Guide  for  the  Use  of  the 
International  System  of  Units."  NIST  Special 
Publication  811.  U.S.  Department  of  Commerce, 
Sep*.  1991:  and  "Preferred  Metric  Units  for  General 
Use  by  the  Federal  Government."  Federal  Standard 
376B  (Preprint  Copy).  General  Services 
Administration.  Jan.  27.  1993. 
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proposes  to  require  be  disclosed  for 
lamp  products  should  already  be 
familiar  to  consumers.  Since  1970,  the 
Commission's  Light  Bulb  Rule,  16  CFR 
part  409  (1993).  among  other  things,  has 
required  the  clear  and  conspicuous 
disclosure  on  the  lamps  or  on  their 
packages  of  the  light  output  in  lumens, 
the  power  consumption  in  watts,  and 
the  design  voltage  in  volts."  Thus,  for 
more  than  twenty  years  consumers  have 
been  exposed  to  these  metric  units  of 
measurement  each  time  they  purchased 
incandescent  lamps. 

For  these  reasons,  the  Commission  is 
of  the  view  that  the  use  of  the  metric 
terms  lumens,  watts  and  volts  would 
not  be  "impractical"  as  that  term  is  used 
in  the  Metric  Conversion  Act.  Based  on 
information  currently  available  to  it,  the 
Commission  believes  that  the  use  of 
these  metric  imits  of  measurement  for 
energy  efliciency  disclosures  in  the 
proposed  labeling  rules  for  lamp 
products  comply  with  the  requirements 
of  the  Metric  Conversion  Act.  However, 
to  ensure  that  the  Commission  is  aware 
of  all  the  relevant  facts  before  making  a 
final  determination,  the  Commission 
seeks  comments  from  the  public  on  this 
issue  concerning  the  terms  lumens, 
watts  and  volts,  and  all  other 
disclosures  the  Commission  has 
proposed  in  Part  III.  above,  and  on  any 
additional  suggestions  proposed  by 
interested  parties  during  the  rulemaking 
proceeding. 

IX.  Information  for  Interested  Persons 

A.  Invitation  To  Comment 

Interested  persons,  including  those 
who  wish  to  participate  in  the  Public 
Workshop-Conference  referred  to  in  Part 
IX.B,  below.'*  are  requested  to  submit 
written  comments  on  any  issue  of  fact, 
law  or  policy  that  may  have  bearing 
upon  the  proposed  rules.  Comments  are 
due  by  December  30, 1993.  ("comment 
due  date").  Although  the  Commission 
welcomes  comments  on  any  aspect  of 
the  proposed  rules,  the  Commission  is 
particularly  interested  in  comments  on 
questions  and  issues  raised  in  this 
Notice  concerning  the  proposed 
disclosures,  whether  they  should  be 
required  to  be  disclosed  on  package 
labels,  in  catalogs  from  which  lamp 
products  may  be  ordered,  and  in  point- 
of-sale  written  materials,  and  the 
manner  in  which  disclosures  should  be 
made.  All  written  comments  should 
state  clearly  the  question  or  issue,  or  the 


"See  Parts  1  and  II.E.  above. 

'<  A«  explained  in  Pari  IX.B,  below,  interested 
parties  raust  file  written  comments  to  participate  in 
the  Public  Workshop-Conference. 


specific  proposed  requirement,  that  the 
commenter  wishes  to  address. 

The  Commission  requests  that 
commenters  provide  representative 
factual  data  in  support  of  their 
comments.  Individual  firms' 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience  in 
general  or  the  experience  of  similar- 
sized  firms.  Comments  opposing  the 
proposed  rules  or  any  individual 
proposal  should,  if  possible,  suggest 
specific  alternatives.  Proposals  for 
alternative  requirements  should  include 
reasons  and  data  that  indicate  why  the 
alternatives  would  better  serve  the 
statutory  standard  for  the  proposed 
rules,  as  described  in  Part  ID.A,  above. 
Comments  should  be  supported  by  a  full 
discussion  of  all  the  relevant  facts  and/ 
or  be  based  on  firsthand  knowledge, 
personal  experience  or  general 
understanding  of  the  particular  issues 
addressed  by  the  proposed  rules. 

Before  adopting  final  rules,  the 
Commission  will  consider  all  written 
comments  timely  submitted  to  the 
Secretary  of  the  Commission  and  those 
made  on  the  record  at  the  Public 
Workshop-Conference.  Written 
comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act.  5 
U.S.C.  552,  and  Commission 
regulations,  on  normal  business  days 
between  the  hours  of  8:30  a.m.  to  5  p.m. 
at  the  Public  Reference  Room  130, 
Federal  Trade  Commission,  6th  and 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580. 

B.  Public  Workshop-Conference 

The  Commission's  staff  will  conduct 
a  Public  Workshop-Conference  to  afford 
Commission  staff  and  interested  parties 
an  opportunity  to  openly  discuss  and 
explore  issues  raised  in  the  rulemaking 
proceeding,  and,  in  particular,  to 
examine  publicly  areas  of  significant 
controversy  or  divergent  opinions  that 
are  raised  in  the  written  comments. 
Persons  interested  in  participating  in 
the  Public  Workshop  Conference  must 
notify  the  Commission  staff  by 
December  15. 1993  (the  "Public 
Workshop  notification  due  date")  as 
directed  under  the  heading  ADDRESSES, 
above.  The  Public- Workshop- 
Conference  will  focus  primarily  on  the 
information  that  is  "necessary  to  enable 
purchasers  to  select  the  most  energy 
efficient  lamps  which  meet  their 
requirements"  (as  discussed  in  Parts 
ni.A  and  III.B.  above),  where  these 
disclosures  should  be  made  (as 
discussed  in  Part  III.B.  above),  and  on 
the  manner  and  layout  for  making  those 
disclosures  (as  discussed  in  Parts  III.B 
and  ni.C,  above).  Participants  will  also 


be  afforded  an  opportunity  to  address 
additional  issues  that  are  raised  by  the 
rulemaking  proceeding. 

The  conference  is  not  intended  to 
achieve  a  consensus  of  opinion  among 
participants  or  between  participants  and 
Commission  staff  with  respect  to  any 
issue  raised  in  the  rulemaking 
proceeding.  The  Commission  will 
consider  the  views  and  suggestions 
made  during  the  conference,  in  addition 
to  any  written  comments,  in  formulating 
its  final  decisions  on  the  proposed 
labeling  rules. 

If  the  number  of  parties  who  request 
to  participate  in  the  Public  Workshop- 
Conference  is  so  large  that  it  would 
inhibit  effective  discussion  among  the 
participants,  then  Commission  staff  will 
select  as  the  participants  a  limited 
number  of  parties  to  represent  the 
interests  of  those  who  submit  written 
comments.  The  selections  will  be  made 
on  the  basis  of  the  following  criteria: 

1.  The  party  submits  a  written 
comment  by  the  comment  due  date. 

2.  The  party  notifies  Commission  staff 
of  its  interest  and  authorization  to 
represent  an  affected  interest  by  the 
Public  Workshop  notification  date. 

3.  The  party's  attendance  would 
promote  a  balance  of  interests  being 
represented  at  the  conference. 

4.  The  party's  attendance  would 
promote  the  consideration  and 
discussion  of  the  issues  presented  in  the 
rulemaking  proceeding. 

5.  The  party  has  expertise  in  issues 
raised  in  the  proposed  rules. 

6.  The  party  adequately  reflects  the 
views  of  the  affected  interest(s)  which  it 
purports  to  represent. 

7.  The  party  has  been  designated  by 
one  or  more  interested  parties  (who 
timely  file  requests  to  participate  and 
written  conunents)  as  a  party  who 
shares  group  interests  with  the 
designators). 

8.  The  nimiber  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 
Commenters  may,  if  they  wish, 
designate  a  specific  party  to  represent 
their  shared  group  interests  in  the 
Public  Workshop-Conference. 

If  it  is  necessary  to  limit  the  number 
of  participants,  those  not  selected  to 
jjarticipate,  but  who  submit  both 
requests  to  participate  and  written 
comments,  will  be  afforded  an 
opportunity  at  the  end  of  the  session  to 
present  their  views  during  a  limited 
time  period.  The  time  allotted  for  these 
statements  will  be  determined  on  the 
basis  of  the  time  necessary  for 
discussion  of  the  issues  by  the  selected 
parties,  as  well  as  by  the  number  of 
persons  who  wish  to  make  statements. 
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If  any  person  cannot  complete  the 
presentation  of  his  or  her  statements  in 
the  allotted  time,  that  person  will  be 
allowed,  within  twenty-four  (24)  hours 
thereafter,  to  file  a  written  statement 
covering  those  relevant  matters  that  he 
or  she  did  not  present  orally.  Except  for 
vkrritten  statements  submitted  under 
these  circumstances,  written 
submissions  will  not  be  accepted  after 
the  comment  due  date. 

A  neutral,  third-party  facilitator  will 
be  retained  for  the  Public  Workshop- 
Conference.  The  Public  \Vorksho|>- 
Conference  is  currently  scheduled  to  be 
held  at  the  Federal  Trade  Commission. 
Pennsylvania  Avenue  at  Sixth  Street. 
NW..  Washington.  DC.  on  Januar)- 19. 
1994.  Prior  to  the  conference,  the 
participants  will  be  provided  with 
copies  of  the  written  comments  received 
in  response  to  this  Notice.  The 
discussion  during  the  Public  Workshop- 
Conference  will  be  transcribed  and  the 
trartscription  will  be  placed  on  the 
public  record. 

C.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission.  Such  motions  or  petitions 
will  be  transmitted  to  a  Presiding 
Officer.  The  Presiding  Officer  will  be 
responsible  for  the  orderly  conduct  of 
the  pnH:eeding  and  shall  have  ail 
powers  necessary  to  that  end.  including 
the  authority  to  rule  on  all  motions  or 
petitions. 

Applications  for  review  of  nilings  by 
a  Presiding  Officer  will  not  be 
entertained  by  the  Commission  prior  to 
its  review  of  the  entire  record  in  the 
rulemaking  proceeding,  unless  the 
Presiding  Officer  certifies  in  writing  to 
the  Commission  that  a  ruling  involves  a 
controlling  question  of  law  or  policy  as 
to  which  there  is  substantial  ground  for 
difference  of  opinion,  and  that  an 
intermediate  review  of  the  ruling  may 
materially  advance  the  ultimate 
termination  of  the  proceeding  or  that 
subsequent  review  will  lie  an 
inadequate  remedy. 

D.  Communications  by  Outside  Parties 
lo  Ckymmissioners  or  Their  Advisors 

Pursuant  to  Rule  1.18(c)  of  the 
Commission's  rules  of  practice.  16  CFR 
1.18(c)  (1993).  communications  with 
respect  to  the  merits  of  this  proceeding 
from  any  outside  party  to  any 
Commissioner  or  Commissioners 
advisor  during  the  course  of  this 


rulemaking  shall  be  subject  to  the 
following  treatment.  Written 
communications,  including  written 
communications  from  members  of 
Congress,  shall  be  forwarded  promptly 
to  the  Secretary  for  placement  on  the 
public  record.  Oral  communications, 
not  including  oral  communications  from 
members  of  Congress,  are  permitted 
only  when  such  oral  communications 
are  transcribed  verbatim  or  summarized 
at  the  discretion  of  the  Commissioner  or 
Commissioner's  advisor  to  whom  such 
oral  communications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications.  Oral 
communications  from  members  of 
Congress  shall  be  transcribed  or 
summarized  at  the  discretion  of  the 
Commissioner  or  Commissioner's 
advisor  to  whom  such  oral 
communications  are  made,  and 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Consumer  protection. 
Energy  conservation,  Household 
appliances.  Labeling.  Lamp  products. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  6294. 
By  direction  of  the  Commission. 
Donald  S.  Qaik. 

Secretary. 

Concurring  Statement  of  Commissioner 
Deborah  K.  Owen  in  the  Matter  of 
Appliance  Labeling  Rule  (Lamp 
Products) 

{File  No.  H61 1004) 

Although  I  concur  in  the 
Commission's  determination  to  publish 
a  Notice  of  Proposed  Rulemaking  in 
accordance  with  the  statutory  directive. 
I  am  concerned  about  the  totality  of  the 
burden  resulting  from  some  of  the 
proposals  outlined  in  the  Notice.  I  am 
hopeful  that  public  comment  will 
include  suggestions  on  how  the 
Commission  can  achieve  the  important 
goals  of  the  statute,  without  requiring 
unnecessarily  burdensome  disclosures 
that  may  be  too  complex  to  be  entirely 
useful  to  consumers. 
IFR  Doc.  93-27860  Filed  11-12-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1105, 1121  and  1152 

[Ex  Parte  No.  511] 

Petition  for  Rulemaking;  Protection  of 
Surveying  Benchmarks  In  Railroad 
AI>andonments 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Petition  for  rulemaking: 
extension  of  comment  due  date. 

SUMMARY:  By  decision  served  October  1. 
1993  (58  FR  51800,  October  5. 1993),  the 
Commission  requested  comments  by 
November  19, 1993,  on  a  rulemaking 
petition  to  consider  the  protection  of 
surveying  benchmarks,  monumentation. 
and  mapping  information  that  may  be 
affected  by  Commission  action  in 
railroad  abandonment  proceedings. 

By  letter  filed  October  28. 1993, 
American  Congress  on  Surveying  and 
Mapping  (Petitioner)  requests  a  30-day 
extension  to  December  20, 1993,  to  file 
comments.  Petitioner  states  additional 
time  is  needed  to:  (1)  Meet  and 
exchange  information  with  various  State 
congresses  and  associations  on 
surveying  and  mapping  to  present  a 
comprehensive  picture  of  the  problems 
underlying  the  petition;  and  (2)  enable 
counsel  to  propose  regulations  or  other 
action  that  would  help  alleviate  those 
problems.  The  request  is  reasonable  and 
will  be  granted. 

DATES:  Comments  must  be  received  by 
December  20, 1993. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  511  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Smullian.  (202)  927-5292  or 
Richard  B.  Felder  (202)  927-5610.  |TDD 
for  the  hearing  impaired:  (202)  927- 
5721.] 

Decided;  November  10. 1993. 

By  the  Commission.  Sidney  L  Strickland. 
Jr..  Secretary. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  93-27974  Filed  11-12-93:  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 

Availability  of  Housing  Funds 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  the 
availability  of  housing  funds  for  Fiscal 
Year  1994  (FY  94).  This  action  is  taken 
due  to  legislation  which  requires  that 
FmHA  publish  in  the  Federal  Register 
notice  of  the  availability  of  any  housing 
assistance.  The  intended  effect  is  to 
comply  with  Public  Law  101-235  and 
make  the  public  aware  of  housing  funds 
available  through  FmHA. 
EFFECTIVE  DATE:  November  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Reese-Foxworth,  Loan 
Specialist,  Rural  Rental  Housing 
Branch,  Multi-Family  Housing 
Processing  Division,  FmHA,  USDA, 
room  5337,  South  Agriculture  Building, 
Washington,  DC  20250,  telephone  (202) 
720-1608  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.: 

10.405    Farm  Labor  Housing  Loans  and 
Grants 

10.410  Very  Low  and  Low  Income  Housing 
Loans 

10.411  Rural  Housing  Site  Loans 
10.415    Rural  Rental  Housing  Loans 
10.417    Very  Low  Income  Housing  Repair 

Loans  and  Grants 
10.420    Rural  Self-Help  Housing  Technical 

Assistance 
10.427    Rural  Rental  Assistance  Payments 
10.433     Housing  Preservation  Grants 

Discussion  of  Notice 

7  CFR  chapter  XVIII,  part  1940, 
subpart  L  contains  the  "Methodology 
and  Formulas  for  Allocation  of  Loan 


and  Grant  Program  Funds."  The 
following  guidance  has  been  provided 
to  FmHA  State  offices  on  FY  94 
appropriations  and  access  to  funds. 
Administrative  guidance,  such  as  forms, 
computer  inputs  and  codes,  etc.,  have 
been  removed  for  the  readers 
convenience.  The  guidance  references 
the  Rural  Housing  Targeting  Set  Aside 
(RHTSA)  contained  in  exhibit  C  to 
subpart  L  of  part  1940  of  this  chapter. 
The  FY  94  list  of  designated  counties 
under  RHTSA  is  not  available  at  this 
time.  A  separate  Notice  will  be 
published  in  the  Federal  Register  when 
this  list  is  available.  We  expect  to 
publish  this  Notice  by  January  1, 1994. 
Until  such  Notice  is  published,  funds 
available  under  RHTSA  in  FY  94  are  not 
available,  except  in  colonias  as  defined 
in  exhibit  C.  The  guidance  provided  to 
our  State  Offices  is  separated  between 
assistance  available  in  our  Multi  and 
Single  Family  Housing  Programs  as 
follows: 

Multi-Family  Housing  (MFH) 

/.  General 

A.  This  provides  MFH  allocations 
available  to  individual  States  for  Fiscal 
Year  1994  (FY  94).  Allocation 
computations  have  been  performed  in 
accordance  with  §§  1940.575,  1940.576, 
and  1940.578  of  subpart  L  of  part  1940 
of  this  chapter.  The  transition  formula  is 
not  used. 

B.  State  Directors  are  encouraged  to 
notify  nonprofit  and  public  housing 
agencies  of  the  availability  of  MFH  loan 
and  grant  funds. 

C.  MFH  loan  and  grant  levels  for  FY 
94  are  as  follows: 

Section  514  Farm  Labor 
Housing  (FLH)  loans $16,300,000 

Section  515  Rural  Rental 
Housing  (RRH)  loans  540,107,000 

Section    516     FLH     grants 

.  (Unobligated  prior  year 
balances  and/or  cancella- 
tions of  prior  years  will 
be  added  to  the  amount 
shown) 11,000,000 

Supplemental  appropria- 
tions FYs  1993  and  1994 
Sections  516  FLH 
Grants  and  Rental  Assist- 
ance (RA)  32,500,000 

Section    521  RA: 

RRH  new  construction  .         116,500.000 
FLH  new  construction  .  4.000,000 

Section  533  Housing  Pres- 
ervation GranU  (HPG)  23,000,000 


Section  542  Rural  Rental 
Housing  Voucher  Pro- 
gram (RHVP)  25,000.000 

D.  MFH  loan  types  not  allocated  to 
States  are: 

1.  Section  514    FLH  Loans.  These 
loans  are  funded  in  accordance  with 

§  1940.579  (a)  of  subpart  L  of  part  1940 
of  this  chapter.  Five  percent  of  FY  94 
FLH  appropriation  has  been  set  aside 
under  the  Rural  Housing  Targeting  Set 
Aside  (RHTSA)  for  those  counties 
designated  as  underserved  in 
accordance  with  exhibit  C  of  subpart  L 
of  part  1940  of  this  chapter.  Loans 
within  the  State  Director's  approval 
authority  may  be  obligated  on  a  first- 
come-first-served  basis.  Proposals  that 
include  FLH  grant  requests  or  for  loan 
amounts  in  excess  of  the  State  Director's 
approval  authority  are  to  be  submitted 
to  the  Director,  Multi-Family  Housing 
Processing  Division  (MFHPD). 

2 .  SecUon  5 1 6    FLH  Grants.  These 
grants  are  funded  in  accordance  with 
§  1940.579(b)  of  subpart  L  of  part  1940 
of  this  chapter. 

FY  94  appropriation  Sll.000.000 

Reserve  for  migrant  farm- 
workers and  the  rural 
homeless  2.000,000 

Available  for  FLH  grants 
and  technical  assistance 
(TA)  contracts  9.000,000 

3.  Section  515    FLH  Grants  for  , 
Migrant  Farmworkers  and  the  Rural 
Homeless.  Funds  are  administratively 
reserved  until  June  30, 1994,  for 
applicants  for  proposed  housing  under 
existing  regulations  to  serve  the  dual 
population  of  migrant  farmworkers  and 
the  homeless. 

State  Directors  and  District  Directors 
are  encouraged  to  promote  the  concept 
of  dual  purpose  housing  in  partnership 
with  State  or  local  nonprofit  community 
service  agencies  in  agricultural  market 
areas  for  migrant  farmworkers  and 
homeless  individuals  and  their  families. 
Project  demand  must  be  based  primarily 
on  the  need  for  migrant  farmworker 
housing  and  feasibility  can  be  based  on 
90  percent  grant  and  100  percent  RA. 
Proposals  and  discussions  for  this  dual 
use  housing  should  consider  very  basic 
yet  durable  structures  that  can  be  either 
built  new  or  purchased  and 
rehabilitated.  All  proposals  should  be 
considered  and  further  information  may 
be  obtained  by  contacting  the  MFHPD, 
Special  Authorities  Branch  (SAB). 
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4.  Section  516    Grants  for  Technical      administrative  allocations  do  not  IC)  Subsequent  loans  for  repairs  to  an 
Assistance  (TA)  Contracts.  The  funding      receive  base  allocaUons.  existing  borrower  where  a  transfer  is  not 
availability  for  TA  Contracts  is  based  on         3.  Administrative  Allocation.  The  involved.  The  request  must  include  a 
the  pant  appropriation.  TA  is  available      regions  of  the  Western  Pacinc  Areas  and  discussion  of  why  project  reserves  are 
for  the  development  of  labor  housing          Virgin  Islands  are  allocated  $2,750,000  insufficient  to  pay  for  the  repairs 
exclusively  for  farmworkers  and  may          each  which  is  the  equivalent  of  three  24-  eligibility  of  the  applicant,  and  steps 
also  be  used  m  those  unique  agricultural    unit  projects,  based  upon  FY  93  loan  taken  to  mitigate  the  need  for  a 
markets  where  there  is  a  homeless              activity.  subsequent  loan  for  repairs  in  the 
population.  More  mformation  may  be             4.  Nonprofit  Set-Aside  (NPSA).  Nine  future. 

obtained  by  contacting  the  MFlffD.            percent  of  each  States'  FY  94  allocation  (d)  Subsequent  loans  for  repairs  when 

SAB.  The  Agency  has  solicited  for              has  been  set  aside  in  the  National  Office  a  transfer  is  involved.  To  receive  general 

contract  proposals  for  FY  94  TA                  for  certain  nonprofit  applicants.  These  reserve  funds  for  this  purpose  the 

contracts  to  begin  January  1994.                   funds  have  been  deducted  from  the  transfer  must  be  to  resolve  a  servicing 

5.  Rental  Assistance  for  FLH—New          State  distributions.  See  exhibit  B  of  problem,  in  the  Government's  best 
Construction.  This  RA  is  held  in  a               subpart  L  of  part  1940  of  this  chapter  for  financial  interest,  and  the  transferee  not 
National  Office  reserve  for  use  writh            further  information  on  the  NPSA.  composed  of  any  members  (borrower 
concurrent  loan  and  grant  applications           5.  RHTSA.  Five  percent  of  FY  94  RRH  entity  and/or  general  partner(s))  of  the 
in  accordance  with  Paragraph  II  B  6  b         appropriation  has  been  set  aside  for  transferor.  The  request  must  include  a 
(ii)  B  of  the  MFH  section  of  this  notice.       those  counties  designated  as  discussion  of  these  requirements 

6.  Section  516    FLH  Grants  Under          underserved.  These  funds  will  come  including  reasons  why  project  reserves 
Supplemental  Appropriation  for                 from  the  National  Office  reserve.  See  are  insufficient  to  pay  for  the  repairs 
Disaster  Assistance,  a.  A  supplemental  exhibit  C  of  subpart  L  of  part  1940  of  and  steps  taken  to  mitigate  the  need  for 
appropriation  of  Section  516  FLH  grant  this  chapter  for  further  information  on  a  subsequent  loan  for  repairs  in  the 
funds  is  available  to  assist  nonprofit  and  RHTSA.  future.  Funds  for  this  purpose  must  be 
public  bodies  with  cost  of  providing              6.  fleserves.  a.  State  Office  Reserve:  In  leveraged  with  State  allocated  hinds  on 
permanent  replacement  of  temporary  States  which  allocate  funds  to  Districts,  a  one-to-one  basis.  For  example,  on  a 
migrant  housing  and  trailers  along  with  §  1940.552(j)  of  subpart  L  of  part  1940  transfer  with  a  subsequent  loan  request 
RA  under  "Rural  Housing  For  Domestic  of  this  chapter  authorizes  the  State  of  $500,000,  up  to  $250,000  may  be 
Farm  Labor."  To  be  eligible,  the  housing  Director  to  hold  a  reserve.  Such  requested  from  the  National  Office 
must  address  migrant  and  year-round  reserves,  if  established,  will  be  available  reserve.  A  State  may  receive  not  more 
farmworker  needs  in  the  Florida  area  only  for  patch-outs,  subsequent  loans  than  an  aggregate  of  $2  million  for  this 
that  was  impacted  by  a  Presidentially  for  repairs,  transfers  and  cost  overruns.  purpose.  Funds  for  transfers  with  a 
declared  natural  disaster.  leveraging  under  RHTSA  and  NPSA.  subsequent  loan  that  do  not  meet  the 

b.  All  funds  will  be  retained  in  the  hardships  or  emergency  situations.  The  conditions  of  this  subparagraph  will  be 

National  Office  reserve  and  States  may  State  Director  will  maintain  records  on  considered  for  funding  from  the  State's 

obligate  against  that  reserve  upon  how  State  Office  reserves  were  utilized,  allocation  and  in  accordance  with  the 

authorization  from  the  National  Office;  including  a  justification  for  each  applicable  program  regulations. 

RA  and  FLH  loan  hinds  will  be  made  disbursement.  (ii)  Designated  Resen-es.  (A)  RHTSA 

available  horn  the  MFHPD.  SAB.                     b.  National  Office  Reserve.  The  An  amount  of  $27,005,000  has  been  set 

//.  State  Allocations  reserve  is  17  percent  of  ihe  total  funds  aside  for  those  counties  designated  as 

available  and  is  broken  down  as  follows:  underserved.  These  funds  will  be 

All  allocations  have  been  developed            (i)  General  Reserve.  $22,813,000  in  subject  to  year-end  pooling 

with  the  methodology  and  formulas  general  reserve  funds  have  been  set  requirements. 

stated  in  subpart  L  of  part  1940  of  this  aside.  Since  access  to  general  reserve  (B)  State  RA.  An  amount  of  $5  million 

chapter.  The  funds  distributed  to  each  funds  cannot  be  assured  or  guaranteed,  of  the  RRH  funds  have  been  set  aside  for 

State  for  a  particular  quarter  may  exceed  States  should  not  consider  potential  States  in  which  an  active  State 

the  funds  available  nationally  for  all  access  to  these  funds  when  authorizing  sponsored  RA  program  is  available.  The 

States.  Therefore,  if  hinds  become  Form  AD-^22s.  "Notice  of  State  RA  program  must  be  comparable 

exhausted  at  the  National  level,  some  Preapplication  Review  Action."  up  to  to  FmHA  RA.  To  participate  in  this 

States  will  not  have  access  to  their  full  150  percent  of  their  net  allocation.  After  reserve,  the  State  Director  should 

distribution  for  the  remainder  of  the  June  1. 1994.  further  guidance  will  be  submit  a  written  request  with  specific 

'l"^^^''-  published  administratively  as  to  the  information  about  the  State  RA  program; 

A.  Section  515    RRH  Funds  availability  of  funds  and  how  State  i.e..  memorandum  of  understanding. 

Directors  may  access  any  remaining  documentation  from  the  provider,  etc.. 

;  Amount  available  for  allocation  general  reserve  funds.  Until  June  1 .  to  the  Director.  MFHPD.  no  later  than 

Total  available  $540,107,000  1994.  State  Directors  can  request  these  January  21. 1994.  Funds  will  be 

\Z  JLTaES"' VAliZ  ^r?f  L°'  »h«  f°»o^"g  P"TOs«*^  distributed  to  participating  States  based 

Usl  aTm!nSr,^-ailo;;a-                               '^^  Hardships  and  Emergencies.  The  on  a  pro  rata  sfmre  of  State  RA  units 

tion 5  500  000  '^"^^*  """s*  include  sufficient  being  provided.  These  funds  are  subject 

'■ — '■ —  documentation  to  support  the  hardship  to  year-end  pooUng  requirements. 

Basic  foraiula  amount  430.930.000  or  emergency  including  reasons  why  it  (C)  Equity  loans.  An  amount  of 

is  in  the  Government's  best  interest  to  $30,000,000  has  been  set  aside  for  the 

2.  Base  Allocation.  The  base  consider  the  request.  equity  loan  prepayment  incentive 

allocation  is  an  amount  above  the                   (B)  Patch-outs.  A  patch-out.  not  to  features  described  in  subpart  E  to  part 

coniputed  fomula  amount  sufficient  for  exceed  30  percent  of  the  total  loan  1965  of  this  chapter.  The  hinds  will  be 

each  State  to  fimd  three  24-unit  projects,  obligation,  when  the  State  needs  the  made  available  by  quarter  as  follows- 

based  upon  Fiscal  Year  1993  (FY  93)  additional  funds  to  obligate  100  percent  (1)  First  quarter-up  to  40  percent  of 

loan  activity.  Regions  that  receive  of  its  net  allocation.  the  hinds  allocated  may  be  used. 
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(2)  Second  quarter — up  to  70  percent 
of  the  funds  available  may  be  used. 

(3)  Third  and  fourth  quarters — the 
balance  of  the  available  funds  may  be 
used.  All  equity  loan  requests  must  be 
forwarded  by  the  State  Director  to  the 
National  OfTice  for  authorization  using 
FmHA  Guide  Letter  1965-^-1. 
(available  in  any  FmHA  office)  and  in 
accordance  with  the  provisions  of 
subpart  E  of  part  1965  of  this  chapter. 
Any  requests  that  exceed  the  quarterly 
allocation  will  be  prioritized  for  future 
funding  based  on  the  date  of  receipt  of 
FmHA  Guide  Letter  1965-E-l  (available 
in  any  FmHA  office)  in  the  National 
Office  from  the  State  Director. 

(4)  Equity  loan  funds  are  subject  to 
year-end  pooling  requirements.  The 
amount  and  percentages  of  equity  funds 
available  may  be  changed 
administratively  by  FmHA  based  upon 
use  and/or  need  for  fiinds. 

(D)  Housing  demonstration  program. 
Subject  to  the  Secretary's  authorization, 
an  amount  of  $7,000,000  will  be  set 
aside  for  the  Rural  Rental  Housing 
Diversity  Demonstration  Program 
(RRHDDP).  A  comparable  amount  of  RA 
will  also  be  set  aside.  Further  guidance 
will  be  published  in  the  Federal  Register 
on  application  processing  procedures 
and  program  implementation. 

7.  Pooling  of  Funds,  a.  State  Office 
Pooling.  In  States  which  allocate  funds 
to  Districts,  States  are  not  authorized  to 
pool  unobligated  funds  prior  to  May  1, 
1994. 

b.  National  Office  Pooling.  Unused 
RRH  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively.  Year- 
end  {Moling  of  all  RRH  funds  is 
scheduled  for  close  of  business  (COB), 
August  15,  1994. 

8.  Availability  of  the  Allocation. 
States  are  authorized  to  approve,  during 
the  first  quarter  of  FY  94,  up  to  40 
percent  of  their  RRH  allocation 
indicated  in  this  notice  and  up  to  70 
percent  during  the  second  quarter.  The 
remaining  balances  are  fully  available  in 
the  third  and  fourth  quarters.  In  States 
that  do  not  have  sufficient  funds  to 
obligate  at  least  one  project  during  the 
first  or  second  quarters,  the  State 
Director  may  request  authorization  from 
the  Director,  MFHPD,  to  exceed  the 
designated  percentages.  Patch-outs  may 
be  authorized  from  next  quarter 
allocations.  A  patch-out  may  not  exceed 
30  percent  of  the  total  loan  obligation. 
In  States  with  net  allocations  greater 
than  $4  million,  the  State  Director  may 
authorize  Form  AD-622S  not  to  exceed 
150  percent  of  the  net  annual  allocation 
available  to  the  State.  In  States  with  net 
allocations  less  than  $4  million,  the 
State  Director  may  authorize  Form  AD- 


622s  not  to  exceed  200  percent  of  the 
net  annual  allocation  available  to  the      . 
State. 

9.  Suballocation  by  the  State  Director. 
Funds  may  be  suballocated  to  District 
Offices,  at  the  discretion  of  the  State 
Director,  in  accordance  with 
§  1940.552(j)  of  subpart  L  of  part  1940 
of  this  chapter. 

B.  Fental  Assistance  (RA) 

1.  Valuation  of  New  Construction  RA. 
A  total  of  $116,500,000  is  available  for 
RRH  new  construction  RA  and 
$4,000,000  for  FLH  new  construction 
RA.  These  equate  to  an  estimated  10. 
759  units  for  the  RRH  and  FLH  loan 
programs.  To  determine  the  number  of 
RA  units  available  nationwide,  a 
national  weighted  average  of  $11,200 
was  utilized  for  new  construction  RA. 
All  RA  units  held  in  the  reserves  are 
estimated,  based  on  the  national 
average. 

2.  Estimated  units  available  for 
allocation. 

Estimated  total  units  available  10.759 

FLH  357 

RRH  10.402 

L«ss  NPSA  900 

Less   RRH   reserve   (RHTSA    and 

Cieneral)  1,352 

Less  RRH  base  allocation  216 

Less  RRH   administrative  alloca- 
tion    100 


Basic  RRH  formula  amount 


7,834 


3.  Base  Allocation.  The  base 
allocation  is  an  amount  above  the 
computed  formula  sufficient  for  each 
State  to  receive  50  units  of  RA  to  assist 
at  least  three  RRH  projects  with  an 
average  amount  of  RA. 

4.  Administrative  Allocation.  The 
regions  of  the  Western  Pacific  Areas  and 
the  Virgin  Islands  are  each  allocated  50 
units  of  RA  to  assist  at  least  three  RRH 
projects  with  an  average  amount  of  RA. 

5.  NPSA.  Approximately  900  units  of 
new  construction  RA  have  been  set 
aside  in  the  National  Office  for  certain 
nonprofit  applicants.  See  exhibit  B  of 
subpart  L  of  part  1940  of  this  chapter  for 
further  information  on  the  NPSA. 

6.  Reserves.  The  National  Office 
reserve  has  been  reduced  to  allocate 
more  RA  to  States. 

a.  State  Office  Resen^e.  In  States 
which  allocate  funds  and  IL^  to 
Districts,  §  1940.552(j)  of  subpart  L  of 
part  1940  of  this  chapter  authorizes  the 
State  Director  to  hold  a  reserve.  Such 
reserves,  if  established,  will  be  limited 
only  to  patch-outs  and  leveraging  under 
the  RHTSA.  NPSA,  hardships  or 
emergency  situations.  The  State  Director 
will  maintain  records  on  how  the  State 
Office  reserves  are  utilized,  including  a 
justification  for  each  disbursement. 


b.  National  Office  Reserve.  A  reserve 
of  approximately  1,352  units  is  being 
held  for  RRH,  which  includes  800  units 
for  the  RHTSA.  The  357  units  of  RA  f5r 
FLH  are  also  held  in  a  separate  reserve. 
The  reserve  is  broken  down  as  follows: 

(i)  General  RRH  Reserve.  A  total  of 
approximately  362  units  of  RA  have 
been  reserved.  Except  for  patch-outs, 
hardships  or  emergency  situations,  or 
additional  units  needed  to  assist  a  State 
in  utilizing  its  full  allocation  of  funds, 
RA  units  may  not  be  requested  until 
June  1. 1994.  Further  guidance  on  how 
to  access  reserve  RA  will  be  published 
administratively  prior  to  June  1,  1994. 

(ii)  Designated  Resen'es.  (A)  RHTSA. 
A  total  of  approximately  800  units  of  RA 
have  been  reserved  under  a  targeting  set 
aside  program  for  those  counties 
designated  as  underserved.  Further 
guidance  on  accessing  this  reser\e  will 
be  provided  at  a  later  date. 

(B)  FLH.  The  357  RA  units  for  FLH 
new  construction  are  being  retained  in 
a  separate  FLH  reserve.  Written  requests 
for  the  FLH  reserve  may  be  made  by 
Stale  Directors  in  conjunction  with  FLH 
loan  and  grant  requests,  on  a  case-by- 
case  basis,  to  the  Director.  MFHPD. 

7.  Pooling  ofRA.  a.  State  Office 
Pooling.  The  States  which  allocate  RA  to 
Districts  are  not  authorized  to  pool 
unobligated  RA  prior  to  May  1.  1994. 

b.  National  Office  Pooling.  Unused 
RA  units  will  be  placed  in  the  National 
Office  reserve  and  will  be  made 
available  administratively.  Year-end 
pooling  of  RA  for  RRH  is  scheduled  for 
COB,  August  15,  1994. 

8.  Availability  of  the  Allocation. 
States  are  authorized  to  approve,  during 
the  first  quarter,  up  to  40  percent  of 
their  RA  allocation  indicated  in  this 
notice  and  up  to  70  percent  during  the 
second  quarter.  The  remaining  balances 
are  fully  available  in  the  third  and 
fourth  quarters.  In  States  that  do  not 
have  sufficient  RA  for  at  least  one 
project  during  the  first  and  second 
quarters,  the  State  Directory  may  request 
authorization  from  the  Director, 
MFHPD,  to  exceed  the  designated 
percentages.  Patch-outs  may  be 
authorized  from  next  quarter  allotments. 
Patch-outs  may  not  exceed  30  percent  of 
the  total  RA  obligation.  The  market 
should  determine  the  need  for  the 
number  of  RA  units  assigned  to  a 
project,  keeping  in  mind  that  at  least  95 
percent  of  the  new  construction  RA 
assigned  to  a  complex  must  be  made 
available  to  serve  very-low  income 
tenants,  as  established  in 

§  1944.215(i)(3)  of  subpart  E  of  part  1944 
of  this  chapter.  In  States  with  net 
allocations  greater  than  $4  million,  the 
State  Director  may  authorize  Form  AD- 
622s  not  to  exceed  150  percent  of  the 
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net  annual  allocation  available  to  the 
State.  In  Slates  with  net  allocations  less 
than  $4  million,  the  State  Director  may 
aufhorize  Form  AD-622s  not  to  exceed 
200  percent  of  (he  net  annual  allocation 
available  to  the  Stale. 

9.  Stiballocation  by  the  State  Director. 
RA  units  may  be  suballocaled  to  District 
Offices,  at  the  discretion  of  the  State 
Dire<;tor.  in  accordance  with 

§  1940.552(1)  of  subpart  L  of  part  1940 
of  this  chapter. 

10.  Approval  and  Obligation  ofRA. 
Loans  will  only  be  obligated  when 
sufficient  RA  to  ensure  market 
feasibility  can  be  obligated  at  the  same 
time.  RA  for  loans  obligated  in  a  prior 
fiscal  year  will  not  be  authorized. 


Housing  Preservation 


C.  Section  533 
Grants  (HPCI 

1.  Amount  for  allocation. 

Total  available  

Lrss  reserve 

Less  base  allocation 

Less   administrative  alloca- 
tion   


S23.00O.0OO 
2.300.000 
5.300.000 


///.  Exception  Authority. 

The  Administrator,  or  his/her 
designee,  may,  in  individual  cases, 
make  an  exception  to  any  requirements 
of  this  notice  which  are  not  inconsistent 
with  the  authorizing  statute,  if  he/she 
finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  intent  of  the  authorizing  statute 
and/or  RRH  program  or  result  in  an 
undue  hardship  by  applying  the 
requirement.  The  Administrator,  or  his/ 
her  designee,  may  exercise  this 
authority  upon  the  request  of  the  State 
Director.  Assistant  Administrator  for 
Housing,  or  Director  of  the  MFHPD.  The 
request  must  be  supported  by 
information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  his/her  designee, 
also  reserves  the  right  to  change  pooling 
dates,  establish/chdnge  minimum  and 
maximum  fund  usage  for  set-asides  and/ 
or  the  reserve,  or  restrict  participation  in 
set-asides  and/or  reserves. 


Basic  formula  amount 


2.  Base  allocation.  The  base  allocation 
is  equal  to  the  anticipated  size  of  an 
average  1-year  HPG  proposal  ($100,000) 
times  the  number  of  States  and  regions. 
The  regions  of  the  Western  Pacific  Areas 
and  Virginia  Islands  received  base 
allocations  for  FY  94. 

3.  Administrative  Allocations.  Not 
used. 

4.  Reserve.  Allocated  funds  must  be 
used  prior  to  requesting  reserve  funds. 
Further  guidance  on  accessing  the 
National  reserve  will  be  published  at  a 
later  date. 

5.  Rounding  of  Initial  Allocations. 
HPG  initial  allocations  have  been 
rounded  to  the  nearest  $10. 

6.  Pooling  of  Funds.  Funds  in  excess 
of  the  dollar  amount  of  applications  on 
hand  will  be  returned  to  the  National 
Office  reserve  for  redistribution. 

7.  Availability  of  the  Allocation.  HPG 
is  a  competitive  grant  program.  Opening 
and  closing  dates  for  submission  of 
preapplications  will  be  announced  in 
the  Federal  Register.  At  this  time,  it  is 
estimated  that  the  90-day  preapplication 
period  should  begin  on/or  about  January 
1, 1994,  subsequent  to  publication  of 
revised  HPG  regulations  permitting 
rental  housing  rehabilitation  proposals 
and  changing  the  selection  criteria. 
(This  date  may  be  revised  as  well  as  the 
pooling  date,  depending  on  the 
publication  of  the  announcement). 
Subsequent  to  review  and  ranking  of 
preapplications  and  submission  of  final 
applications.  States  are  authorized  to 
obligate  HPG  requests  in  amounts  not  to 
exceed  those  refiected  in  this  notice. 


15,400,000    rv.  IReservedl 
V.  IReservedl 

Single  Family  Housing  (SFH) 
/.  General 


A.  This  provides  SFH  allocations 
available  to  individual  States  for  Fiscal 
Year  1994  (FY  94).  Allocation 
computations  have  been  made  in 
accordance  with  §§  1940.563  through 
1940.568  of  subpart  L  of  part  1940  of 
this  chapter.  Each  State  director  will 
make  certain  that  this  subpart  is 
implemented  within  his/her 
jurisdiction. 

B.  SFH  loan  and  grant  levels 
authorized  for  FY  94  are  as  follows: 
Section  502    Direct 

Rural  Housing  (RH) 
Loans: 

Very  Low-income  Sub- 
sidized Loans  $720,000,000 

Low-income  Subsidized 
Loans  1.030.000,000 

Nonsubsidized  Loans  ....  50.000,000 

(5>ee  paragraphs  I  C  5 
and  I  C  6  of  the  SFH 
section  of  this  notice) 

Section  502  Guaranteed 
RH  Loans: 

Nonsubsidized  Guar- 
antees    750,000.000 

Subsidized  Guaran- 
tees    0 

Section  504    Housing 
Repair  Loans  35,000.000 

Section  504     Housing 
Repair  Grants*  25,000,000 

Section  509    Com- 
pensation for  Con- 
struction Defects*  500.000 

Section  523    Self-Help 
Site  Loans 622.000 


Section  523  Self-Help 
Technical  Assistance 
Grants*  

Section  524    RH  Site 
Loans  

Supplemental  Disaster 
Appropriations  FY 
93-)une  30.  1994: 

Section  504    L^nans 

Section  504    Grants 

*  Unobligated/canceled 


fiscal  yeaifs)  wil 
shown. 


12.750.000 


600.000 


15.000,000 

15.000,000 

funds   from    prior 


be  added  to  the  amount 


C.  SFH  loan  and  grant  types  not 
allocated  to  States  are  available  on  a 
first-come-first-served  basis  as  follows: 

\.  Section  523    Self-Help  Technical 
Assistance  Gmnts.  Before  obligating 
funds,  State  Directors  must  request  them 
in  writing  and  transmit  by  facsimile  to 
National  Office. 

2.  Section  523    Self-Help  Site  Loans. 
Before  obligating  loan  funds  for  any 
project,  the  State  Director  must  request 
funding  authority  from  the  National 
Office. 

3.  Section  524    RH  Site  Loans.  Prior 
to  loan  approval,  the  State  Director  must 
request  funding  authority  from  the 
National  Office. 

4.  Section  509    Compensation  for 
Construction  Defects.  Prior  to  approval, 
the  State  Direcior  must  request  and 
receive  written  funding  authority  from 
the  National  Office. 

5.  Section  502    Nonsubsidized  Funds 
(loan  making),  a.  An  initial  amount  of 
$25  million  has  been  set  aside  from  the 
National  Office  section  502  reserve  for 
nonsubsidized  loans  for  loan  making 
other  than  servicing  actions.  These 
funds  can  be  increased  or  decreased  at 
the  discretion  of  the  National  Office, 
based  on  need  and  the  projected 
availability  of  unobligated  funds.  Each 
State  will  be  given  an  initial  distribution 
of  $400,000  and  additional  funds  can  be 
requested  by  contacting  the  National 
Office.  State  Directors  must  make  this 
request  in  writing  and  transmit  by 
facsimile  to  the  National  Office. 

b.  These  funds  are  only  for  very  low- 
and  low-income  applicants  who  are 
otherwise  eligible  for  assistance,  but 
based  on  the  amount  of  the  loan 
requested,  the  interest  credit  assistance 
formula  results  in  no  interest  credit. 
These  funds  are  to  be  used  for  loans  on 
new  or  existing  construction  not 
currently  financed  or  owned  by  Farmers 
Home  Administration  (FmHA). 

6.  Section  502    Nonsubsidized  Funds 
(loan  servicing),  a.  An  initial  amount  of 
$25  million  has  been  set  aside  from  the 
National  Office  section  502  reserve  for 
nonsubsidized  loans  for  servicing 
actions.  These  funds  can  be  increased  or 
decreased  at  the  discretion  of  the 
National  Office,  based  on  need  and  the 
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P'oiected  availability  of  unobligated 
funds.  Request  for  additional 
increments  of  $50,000  or  less  will  be 
considered  at  any  given  time.  Each  State 
will  be  given  an  initial  distribution  of 
$400,000  and  the  State  Director  must 
request  in  writing  and  transmit  by 
facsimile  to  the  National  Office. 

b.  These  funds  will  be  used  only  for 
subsequent  !oai^»t)n  properties 
currently  financed  with  FmH.\  loan 
funds.  Loans  to  above  moderate-income 
families  or  persons  are  nut  authorized. 
Loans  to  very  low-,  low-,  and  moderate- 
income  applicants/borrowers  who  do 
not  qualify  for  interest  credit  assistance 
are  authorized  only  for  the  following 
purposes: 

(i  j  Subsequent  loans  for  repair  and 
rehabilitation. 

(ii)  The  subsequent  loan  part  only 
(i.e..  repair  or  rehabilitation  or  the 
payment  of  equity)  in  connection  with 
transfers  by  assumption  or  credit  sales. 

D.  Deferred  Mortgage  Payrnent 
Demopstration.  1.  The  Agency  has  the 
authority  to  use  up  to  $50,664,000  of 
Section  502  funds  or  credit  sales  in  FY 
94  in  conjunction  with  the  Deferred 
Mortgage  Payment  Demonstration 
(DMPD)  program.  Each  State  will  be 
given  an  initial  authority  to  use 
$600,000  for  loan  purposes  under  the 
DMPD  program.  Additional  authority 
for  the  DMPD  program  may  be  requested 
based  on  need  and  subject  to  availability 
by  contacting  the  National  Office.  To 
use  the  DMPD  program  authority,  the 
State  must  have  unobligated  very  low- 
income  fund  balances  or  obtain 
additional  very  low-income  funds  from 
the  National  Office.  All  funds  are 
subject  to  the  pooling  requirements  of 
this  subpart,  but  the  Administrator  may 
pool  funds  at  any  time  it  is  necessary. 

2.  Deferred  mortgage  loans  will  be 
obligated  as  directed  by  the  State.  Before 
rejecting  a  very  low-income  applicant, 
the  County  Supervisor  must  document 
indicating  that  deferred  mortgage  loan 
assistance  has  been  considered.  New 
loans  obligated  will  go  against  the 
State's  very  low-income  allocation.  The 
State  Director  must  add  the  very  low- 
income  obligations  and  the  deferred 
mortgage  obligations  together  to 
detemiine  the  full  amount  of  very  low- 
income  usage. 

3.  (Reserved) 

E.  Supplemental  Disaster 
Appropriations  for  FY  93-June  30.  1 994 

1.  A. supplemental  appropriation  of 
Section  504  loan  and  grant  funds  is 
available  to  assist  homeowners  that 
suffer  uncompensated  losses  due  to  a 
Presidentially  declared  major  natural 
disaster  occurring  in  calendar  year  1993. 
These  funds  are  available  through  June 


30, 1994.  To  be  eligible,  the  homeowner 
must  otherwise  qualify  for  the  program, 
and  have  an  uncompensated  loss  due  to 
a  Presidentially  declared  disaster. 

2.  All  funds  will  be  retained  in  the 
National  Office  reserve. 

II.  State  AHocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  this  subpart.  The  funds 
distnbuted  to  eadi  State  for  a  particular 
quarter  may  exceed  the  funds  available 
nalionaiiy  for  all  States.  Therefore,  if 
funds  become  exhausted  at  the  National 
Office  level,  some  States  will  not  have 
access  to  their  full  distribution  for  the 
remainder  of  the  quarter. 

A.  Section  502    Nonsubsidized 
Guaranteed  RH  Loans 

1.  Amount  Available  for  Allocation 

Total  Available  $750,000,000 

Less  National  Offlce  Re- 
serve    112.500.000 

l^ss  Base  Allocation  o 

l-ess  Administrative  Allo- 
cation    1.000.000 

Basic  Fonnula  Amount  ...  636.500.000 

2.  Basic  Formula  Criteria.  Data 
Source,  and  Weight.  See  §  1940.563(b) 
of  subpart  L  of  part  1940  of  this  chapter. 
Data  derived  from  the  1990  U.S.  Census 
was  provided  to  each  State  by  the 
National  Office  on  August  12. 1993 
(available  in  any  FmHA  State  Office). 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  The  base 
allocation  is  an  amount,  if  any,  above 
the  computed  formula  allocation 
necessary  for  each  State  to  receive  a 
total  allocation  sufficient  to  run  a  viable 
program  (at  least  $1  million). 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

6.  fleserve.  Requests  for  National 
Office  reserve  funds  will  be  considered 
on  a  first-ccme-first-served  basis  and 
should  be  submitted  via  facsimile  by  the 
State  Director  to  the  National  Office. 

7.  Pooling  of  Funds.  Funds  will  be 
pooled  and  redistributed.  The 
Administrator  may  use  a  mid-year 
pooling  as  of  the  close  of  business  on 
May  2. 1994.  If  utilized,  all  States" 
unobligated  funds  will  be  reallocated 
and  distributed  by  formulas.  Year-end 
pooling  is  tentatively  scheduled  for 
close  of  business  on  August  15,  1994. 
Year-end  pooled  funds  will  be  placed  in 
the  National  Office  reserve  and  will  be 
made  available  administratively- 

8.  Availability  of  the  Allocation. 
Funds  will  be  distributed  by  quarters  as 
follows:  45  percent  through  the  first 


quarter.  75  percent  through  the  second 
quarter,  95  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 

9.  Suballocation  by  the  State  Director. 
The  State  Director  will  retain  these 
funds  at  the  State  Office  level.  Funds 
will  not  be  suballocated  to  District  or 
County  Offices.  Each  State  Director  may 
set  aside  up  to  50  p>ercent  of  the  State's 
allocation  for  specific  lender  requests. 
Funds  which  are  set  aside  will  be  made 
available  to  lenders  as  follows; 

a.  The  lender  must  make  a  request  to 
the  State  Director  for  a  block  of  funds. 

b.  The  lender  must  demonstrate  the 
ability  to  correctly  process  the  requested 
volume  of  loan  funds  before  July  1. 
1994. 

c.  If  the  lender  is  not  showing 
satisfactory  progress  in  use  of  its  set 
aside  funds,  the  State  Director  may 
recapture  these  funds  prior  to  July  1. 
1994.  by  giving  tlje  lender  30-days 
advance  notice. 

d.  Funds  will  be  set  aside  on  a  first- 
come-first-served  basis.  No  lender  may 
receive  more  than  50  percent  of  the  total 
funds  eligible  for  set  aside  in  the  State. 

B.  Section  502  Direct  RH  Loans 

1.  Amount  Available  for  Allocation 

Total  Available  $1,600,000,000 

L*ss  General  Reserve 49,000.000 

l.ess  Designated  Re- 
serves    195,900.000 

L«ss  Administrative  Al- 
location    6.394,000 

Basic  Formula  Amount  .  1.548.706,000 

2.  Basic  Formula  Criteria.  Data 
Source,  and  Weight.  See  §  1940.565(b) 
of  subpart  L  of  part  1940  of  this  chapter. 
Data  derived  from  the  1990  U.S.  Census 
was  provided  to  each  State  by  the 
National  Office  on  August  12.  1993 
(available  in  any  FmHA  State  Office). 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

6.  Reserve. 

a.  State  Office  Reserve.  State  Directors 
will  maintain  sufficient  funds  in  the 
State  Office  reserve  only  to  fund  loan 
types  described  in  §  1944.26(b)(2)(i)  and 
(ii)  of  subpart  A  of  part  1944  of  this 
chapter.  The  State  Director  will 
maintain  records  on  how  State  Office 
reserves  were  utilized,  including  a 
justification  for  each  hardship  case 
disbursement.  Each  State  Director  must 
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establish  management  controls  to  make 
certain  that  loans  are  processed  only  to 
the  point  of  approval  unless  allocated 
funds  are  available  or  prior  approval  has 
been  received  for  sufficient  National 
Office  reserve  funds  to  obligate  the 
loans. 

b.  Nationd  Office  Reserve. 

(i)  General  Beserve.  Use  of  these 
reserve  funds  will  be  limited  to 
providing  funds  to  States  to  handle 
unforeseen  circumstances  which  cannot 
be  funded  with  the  State's  available 
allocation.  Reserve  requests  should  be 
submitted  via  facsimile  by  State 
Directors  to  the  National  Office,  on  a 
case-by-case  basis.  Subject  to  the 
availability  of  funds  at  the  National 
level,  an  advance  from  the  formula 
allocation  for  the  next  quarter  may  also 
be  requested.  Based  upon  need  and 
projected  availability  of  unobligated 
funds,  the  Administrator  reserves  the 
right  to  permit  expanded  access  to  funds 
from  the  National  Office  without  notice 
in  the  Federal  Register. 

(ii)  Designated  Reserves. 

(A)  Section  502    Nonsuhsidized 
Funds  (loan  making).  See  paragraph  I  C 
5  of  the  SFH  section  of  this  notice. 

(B)  Section  502    Nonsuhsidized 
Funds  (loan  servicing).  See  paragraph  I 
C  6  of  the  SFH  section  of  this  notice. 

(C)  Rural  Housing  Targeting  Set-Aside 
(RHTSA).  Of  the  FY  94  Section  502 
appropriation,  $90  million  (5  percent) 
has  been  set  aside  for  RHTSA. 

(D)  Demonstration  Housing  Program. 
Section  502  RH  funds  in  the  amount  of 
$13.9  amount  of  million  has  been  set 
aside  for  the  demonstration  housing 
program  and  will  be  designated  on  a 
project-by-project  basis.  Designated 
funds  will  be  allotted  60  percent  of  low- 
income  and  40  percent  for  very  low- 
income.  All  funds  are  subject  to  the 
pooling  requirements  of  Subpart  L  of 
Part  1940  of  this  chapter. 

(E)  Matching  Funds  for  States  with 
Approved  Mutual  Self-Help  Housing 
Grants.  The  amount  of  $42  million  of 
FY  94  section  502  appropriation  has 
been  set  aside  for  matching  funds  on  the 
basis  of  the  National  Office  contributing 
80  percent  from  the  National  Office 
reserve  to  the  individual  State's  20 
percent  of  allocated  section  502  RH 
funds  used  to  assist  participating  self- 
help  families.  Funds  are  to  be  requested 
for  the  participating  families  at  the  time 
of  loan  approval.  Requests  for  these 
funds  should  be  submitted  in  writing  by 
State  Directors  to  the  National  Office. 
Not  less  than  40  percent  of  these  funds 
(States  or  reserved)  must  be  very  low- 
income  section  502. 

7.  Pooling  of  Funds. 
a.  State  Office  Pooling.  If  the  pooling 
is  conducted  within  a  State,  it  must  not 


take  place  more  than  15  calendar  days 
prior  to  the  end  of  the  first,  second,  and/ 
or  third  quarter.  If  fourth  quarter 
pooling  is  conducted  within  a  State,  it 
must  not  take  place  more  than  15 
calendar  days  prior  to  the  National 
Office  year-end  pooling  date.  These 
pooled  funds  may  be  redistributed  by 
the  State  Director  provided  the  State 
Director  has  determined  that  the  pooled 
funds  could  not  be  used  in  the  District/ 
County  Offices  receiving  the  funds 
allocated. 

b.  National  Office  Pooling.  Funds  will 
be  pooled  and  redistributed.  The 
Administrator  may  use  a  mid-year 
pooling  as  of  the  close  of  business  on 
May  2,  1994.  If  utilized,  all  States' 
unobligated  very  low-  and  low-income 
funds  will  be  reallocated  and 
distributed  by  formulas.  Year-end 
pooling  is  tentatively  scheduled  for 
close  of  business  August  15, 1994.  Year- 
end  pooled  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively. 

8.  Availability  of  the  Allocation.  The 
Housing  Act  of  1949.  as  amended, 
provides  that  not  less  than  40  percent  of 
the  funds  be  made  available  for  very 
low-income  Section  502  loan 
applicants.  Funds  will  be  distributed  by 
quarters  as  follows:  40  percent  through 
the  first  quarter,  70  percent  through  the 
second  quarter,  95  percent  through  the 
third  quarter,  and  100  percent  in  the 
fourth  quarter  until  the  National  Office 
year-end  pooling  date. 

9.  Suballocation  by  the  State  Director. 
The  State  Director  must  suballocate  to 
each  District  Office  using  the 
methodology  and  formulas  required  by 
this  subpart.  The  District  Director  will 
make  funds  available  on  a  first-come- 
first-served  basis  to  all  County  Offices  in 
the  District.  Funds  will  not  be 
suballocated  to  County  Offices  without 
the  prior  written  approval  of  the 
Administrator.  No  County  Office  will 
have  its  access  to  funds  restricted 
without  the  prior  written  approval  of 
the  Administrator. 

C.  Section  504    Housing  Repair  Loans 

1.  Amount  Available  for  Allocations. 

Total  Available  $35,000,000 

Less  General  Reserve 2,450,000 

Less  Designated  RHTSA 

Reserve  1.750,000 

Less  Administrative  Al- 
location    2,329,000 

Basic  Formula  Amount  .  28,471,000 

2.  Basjc  Formula  Criteria.  Data 
Source,  and  Weight.  See  §  1940.566(b) 
of  subpart  L  of  part  1940  of  this  chapter. 
Data  derived  from  the  1990  U.S.  Census 
was  provided  to  each  State  by  the 
National  Office  on  August  12,  1993 


(available  in  any  FmHA  State  Office). 
This  data  must  be  used  if  funds  are 
suballocated  to  District  Offices. 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices.     * 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  State  Offices. 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

6.  Reserve.  Requests  for  National 
Office  reserve  funds  will  be  considered 
on  a  first -come-first-served  basis  and 
should  be  submitted  via  facsimile  by  the 
State  Director  to  the  National  Office. 

7.  Pooling  of  Funds.  Funds  will  be 
])ooled  and  redistributed.  If  funding 
utilization  is  slow,  the  Administrator 
may  use  a  mid-year  pooling  as  of  the 
close  of  business  qn  May  2, 1994.  If 
utilized,  all  States'  unobligated  fijnds 
will  be  reallocated  and  distributed  by 
formulas.  Year-end  pooling  is 
tentatively  schedule!  for  close  of 
business  August  15, 1994.  Year-end 
pooled  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively. 

8.  Availability  of  the  Allocation. 
Funds  will  be  distributed  by  quarters  as 
follows:  40  percent  through  the  first 
quarter,  70  percent  through  the  second 
quarter,  95  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 

D.  Section  504    Housing  Repair  Grants 

1.  Amount  Available  for  Allocations 

Total  Available  $25,000,000 

Less  General  Reserve 1,750,000 

Less  Designated  RHTSA 

Reserve  1,250,000 

Less  Administrative  Al- 
location    600,000 

Basic  Formula  Amount  .  21,400,000 

2.  Basic  Formula  Criteria,  Data 
Source,  and  Weight.  See  §  1940.567  (b) 
of  subpart  L  of  part  1940  of  this  chapter. 
Data  derived  from  the  1990  U.S.  Census 
was  provided  to  each  State  by  the 
National  Office  on  August  12, 1993 
(available  in  any  FmHA  State  Office). 
This  data  must  be  used  if  funds  are 
suballocated  to  District  Offices. 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 
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6.  Beserve.  Requests  for  National 
Office  reserve  funds  will  be  considered 
on  a  first-come- first-served  basis  and 
should  be  submitted  via  facsimile  by  the 
Stat  Director  to  the  National  Office. 

7.  Pooling  of  Funds.  Funds  will  be 
pooled  and  redistributed.  If  funding 
utilization  is  slow,  the  Administrator 
may  use  a  mid-year  pooling  as  of  the 
close  of  business  on  May  2. 1994.  If 
utilized,  all  States'  unobligated  funds 
will  be  reallocated  and  distributed  by 
formulas.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  on  August  15. 1994.  Year-end 
pooled  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively. 


8.  Availability  of  the  Allocation. 
Funds  will  be  distributed  by  quarters  as 
follows:  30  percent  through  the  first 
quarter,  65  percent  through  the  second 
quarter.  95  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 

III.  Exception  Authority.  The 
Administrator,  or  his/her  designee,  may. 
in  individual  cases,  make  an  exception 
to  any  requirements  of  this  Notice 
which  are  not  inconsistent  with  the 
authorizing  statute,  if  he/she  finds  that 
application  of  such  requirement  would 
adversely  affect  the  interest  of  the 
Government  or  adversely  affect  the 
intent  of  the  authorizing  statute  and/or 
SFH  program  or  result  in  an  undue 


hardship  applying  the  requirement.  The 
Administrator,  or  his/her  designee,  may 
exercise  this  authority  upon  the  request 
of  the  State  Director.  Assistant 
Administrator  for  Housing,  or  Director 
of  the  SFHPD.  The  request  must  be 
supported  by  information  that 
demonstrates  the  adverse  impact  or 
effect  on  the  program.  The 
Administrator,  or  his/her  designee,  also 
reserves  the  right  to  change  pooling 
dates,  establish.'change  minimum  and 
maximum  fund  usage  from  set  asides 
and/or  the  reserve,  or  restrict 
participation  in  set  asides  and/or 
reserves. 

The  following  spreadsheets  allocate 
FY  94  MFH  and  SFH  loan  and  grant 
funds  to  individual  States: 


MULTt-FAMILY  HOUSING  SECTION  515.  RURAL  RENTAL  HOUSING  ALLOCATIONS  (THOUSANDS) 

IFiscal  Year  1994) 


State 


Alabama  

Alaska 

Arizona  

Af1(ansas 

Cahfomia  

Cokxado  

Delaware  

Maryland 

Ftofjda 

Georgia 

Hawaii „ 

W.  Pacific  Areas 

Idatx)  _ 

IWtxhs _ 

Indiana 

Iowa  

Kansas  

Kentucky  „ 

Louisiana  

Maine 

Massachusetts  ... 

Connecticut 

Rhode  Island  

Mictvgan  

Minnesota  

Mississippi  

Missouri  

Montana 

Netxastca  

Nevada  

New  Jersey 

New  Mexico 

New  Yo»k 

Nortti  Carolina  .... 

Nortti  Dakota  

Ohio 

Oklahoma  

Oregon  _ 

Pennsylvania  

Puerto  Rico _ 

South  Carolifw  .... 

South  Dakota 

Tennessee „ 

Texas „. 

Utah 

Vermont 


Formula  fac- 
tor 


0.2957 

0.00587 

0.01780 

0.02310 

0.04653 

0.00840 

0.00190 

0.00880 

0.02890 

0.03867 

0.00617 

OOOOOO 

0.00743 

0.02250 

0.02157 

0.01340 

0.01130 

0.03483 

0.03170 

0.00913 

0.00793 

0.00453 

0.00100 

0.02977 

0.01673 

0.03180 

0.02460 

0.00620 

0.00713 

0.00263 

0.00657 

0.01437 

0.02753 

0.04497 

0.00413 

0.03450 

0.01917 

0.01423 

0.03687 

0.04923 

0.02690 

0^)0597 

0.02973 

0.07640 

0.00430 

0.00403 


Formula 
alkx: 


$12,684 
2,558 
7.756 
10.065 
20.274 
3.660 
826 
3.834 
12.592 
16.849 
2.688 
0 
3.237 
9.803 
9.398 
5.839 
4.924 
15.176 
13.812 
3.978 
3.455 
1.974 
436 
12.971 
7.289 
13.856 
10,718 
2.701 
3.107 
1,146 
2,863 
6,261 
11.995 
19.594 
1.799 
15.032 
8.353 
6,200 
16.065 
21,450 
11.721 
2.601 
12.954 
33.288 
1.874 
1.756 


Base/ 
admin. 


0 
192 
0 
0 
0 
0 
1.922 
0 
0 
■  0 
62 
2.750 
0 
0 
0 
0 
0 
0 
0 
0 
0 
776 
2.314 
0 
0 
0 
0 
49 
0 
1.604 
0 
0 
0 
0 
951 
0 
0 
0 
0 
0 
0 
149 
0 
0 
876 
994 


Total  FY  94 


$12,884 
2.750 
7.756 
10.065 
20.274 
3.660 
2.750 
3,834 
12.592 
16.849 
2.750 
2.750 
3.237 
9.803 
9.398 
5.839 
4.924 
15.176 
13.812 
3,978 
3.455 
2,750 
2,750 
12.971 
7.289 
13.856 
10,718 
2.750 
3,107 
2.750 
2.863 
6.261 
11.995 
19.594 
2.750 
15.032 
8.353 
6.200 
16.065 
21.450 
1 1 .721 
2.750 
12.954 
33,288 
2.750 
2.750 


Less  non- 
profit set 
aside 


$1,160 
248' 
698 
906 
1.825 
329 
248 
345 
1.133 
1.516 
248 
248 
291 
882 
846 
526 
443 
1,366 
1.243 
358 
311 
248 
248 
1.167 
656 
1.247 
965 
248 
280 
248 
258 
563 
1.080 
1.763 
248 
1.353 
752 
558 
1,446 
1.931 
1,055 
248 
1,166 
2,996 
248 
248 


Net  RRH 
alloc. 


$11,724 
2.502 
7.058 
9.159 
18.449 
3.331 
2.502 
3.489 
11.459 
15.333 
2.502 
2.502 
2.946 
8,921 
8,552 
5.313 
4,481 
13.810 
12.569 
3.620 
3,144 
2,502 
2,502 
11,804 
6.633 
12.609 
9.753 
2.502 
2.827 
2.502 
2.605 
5.698 
10,915 
17.831 
2,502 
13,679 
7.601 
5,542 
14,619 
19.519 
10.666 
2,502 
11.788 
30.292 
2.502 
2.502 


RA  Units 


Formula 
atkx:. 


234 
46 

141 

183 

369 

67 

15 

70 

229 

306 

49 

0 

59 

178 

171 

106 

90 

276 

251 

72 

63 

36 

8 

236 

133 

252 

195 

49 

56 

21 

52 

114 

218 

356 

33 

273 

152 

113 

292 

390 

213 

47 

235 

605 

34 

32 


Base/ 
admin 


0 

4 
0 
0 
0 
0 
35 
0 
0 
0 

1 

50 
0 
0 
0 
0 
0 
0 
0 
0 
0 

14 

42 
0 
0 
0 
0 
1 
0 

29 
0 
0 
0 
0 

17 
0 
0 
0 
0 
0 
0 
3 
0 
0 

16 

18 


Total  FY 
94 


234 

50 

141 

183 

369 

67 

50 

70 

229 

306 

50 

50 

59 

178 

171 

106 

90 

276 

251 

72 

63 

50 

50 

236 

133 

252 

195 

50 

56 

50 

52 

114 

218 

356 

50 

273 

152 

113 

292 

390 

213 

50 

235 

605 

50 

50 


60172 


Federal  Register  /  Vol.  58,  No.  218  /  Monday.  November  15.  1993  /  Notices 


Multi-Family  Housing  Section  515.  Rural  Rental  Housing  Allocations  (Thousands)— Continued 

[Fiscal  Year  1994) 


State 

Formula  fac- 
tor 

Formula 
alloc. 

Base/ 
admin. 

Total  FY  94 

Less  norv 

proMset 

aside 

NetRRH 
alloc. 

RA  Units 

Fomfiula 
aitoc. 

Base/ 
admm 

Total  FY 
94 

New  Hampshire 

Virgin  Islands 

Virginia 

Washington 

West  Virginia  

Wisconsin  

000503 
000000 
0.02660 
0.01743 
0.01937 
0.01873 
0.00307 

2.192 
0 
11.590 
7.594 
8,440 
8.161 
1.338 

558 
2.750 
0 
0 
0 
0 
1.412 

2.750 
2.750 
11,590 
7,594 
8,440 
8,161 
2,750 

246 
248 
1,043 
683 
760 
734 
248 

2.502 
2.502 
10.547 
6.911 
7.680 
7.427 
2.502 

40 
0 

211 
138 
153 
148 
24 

10 
50 
0 
0 
0 
0 
26 

50 

50 

211 

138 

153 

Wyoming 

148 

50 

State  Totals  

0.10000000 

0.0 

0.0 

0.0 

430,930 

17.359 

448.289 
91.818 



407,354 

407.934 

7.834 

316 

N/O  Reserves 

8.150 

2.252 

357 

10.759 

FLH  RA  Units  

••••••••-. 

Totals 

540,107 

Multi-Family  Housing  Section  533.  HPG  Initial  Allocations— Fiscal  Year  1994 


State 


Alabama 

Alaska 

Arl2or« 

Arkansas 

California 

Colorado  

Delaware 

Maryland  

Flofidci 

Georgia 

Hawaii  

W.  Pac.  Terr 

Idaho 

Illinois 

Indiana _.. 

Iowa 

Kansas  

Kentucky  

Louisiana  

Maine 

Massachusetts 

Connecticut 

Rhode  Island  

Michigan  

Minnesota  , 

Mississippi  , 

Missouri  

Montana 

Nebraska  

New  Jersey 

New  Mexrco 

Nevada  

New  York  

North  Carolina  

Nolh  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rico 

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

New  Hampshire 

Virgin  Islands 

Virginia 


Base  alloca- 
tion 


100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100.000 

100.000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100.000 

100,000 

100.000 

100.000 

100.000 

100.000 

100.000 

100,000 

100,000 

100,000 

100.000 

100,000 

100,000 

100,000 

100.000 

100,000 

100,000 

100.000 

100.000 

100.000 

100.000 

100.000 

100.000 


Basic  for- 
mula factor 


0.02957 

0.00587 

0.01780 

0.02310 

0.04653 

0.00840 

0.00190 

0.00880 

0.02890 

0.03867 

0.00617 

0.00820 

0.00743 

0.02250 

0.02157 

0.01340 

0.01130 

0.03483 

0.03170 

0.00913 

0.00793 

0.00453 

0.00105 

0.02977 

0.01673 

0.03180 

0.02460 

0.00620 

0.00713 

0.00657 

0.01437 

0.00263 

0.02753 

0.04497 

0.00413 

0.03450 

0.01917 

0.01423 

0.03687 

0.04923 

002690 

0.00597 

0.02973 

0.07640 

0.00430 

0.00403 

0.00503 

0.00273 

0.02660 


Basic  forrmila 
anxxjnt 


$455,378 

90,398 

274.120 

355.740 

716,562 

129,360 

29,260 

135,520 

445.060 

596.518 

95.018 

126.280 

114,422 

346.500 

332.178 

206,360 

174,020 

536,382 

488.180 

140,602 

122,122 

69.762 

16.170 

458,458 

257.642 

489.720 

378,840 

95,480 

109,802 

101,178 

221,298 

40,502 

423,962 

632.538 

63,602 

531.300 

295.218 

219.142 

567,798 

758.142 

414.260 

91.938 

457,842 

.176.560 

66.220 

62.062 

77.462 

42,042 

409,640 


Total  amount 


$555,378 
190.398 
374.120 
455.740 
816,562 
229.360 
129,260 
235,520 
545,060 
695,518 
195.018 
226.280 
214,422 
446.500 
432.178 
306,360 
274.020 
636,382 
588,180 
240,602 
222.122 
169.762 
116.170 
558.458 
357.642 
589.720 
478,840 
195,480 
209,802 
201,178 
321,298 
140,502 
523,962 
792.538 
163,602 
631.300 
395.218 
319.142 
667,798 
858.142 
514.260 
191,938 
557,842 
1.276,560 
166.220 
162.062 
177.462 
142.042 
509,640 


FY  94  initial  al- 
kxation 


$555,380 
190,400 
374,120 
455,740 
816,560 
229,360 
129.260 
235.520 
545.060 
695.520 
195.020 
226.280 
214.420 
446.500 
432.180 
306.360 
274,020 
636,380 
588,180 
240.600 
222.120 
169.760 
116.180 
558.460 
357.640 
589,720 
478,840 
195.480 
209,800 
201.180 
321,300 
140,500 
523,960 
792.540 
163.600 
631.300 
395.220 
319.140 
667,800 
858.140 
514.260 
191,940 
557,840 
1.276.560 
166.220 
162.060 
177,460 
142.040 
509.640 
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Multi-Family  Housing  Section  533.  HPG  Initial  Allocations— Fiscal  Year  l9d4-Continued 


State 


Washington 

West  Virginia  

Wisconsin  

Wyoming 


State  Totals 


N.O.  Reserves 

Total  Allocation . 


alloca- 
tion 


100.000 
100,000 
100.000 
100,000 


5,300.000 


23,000.000 


Basic  for- 
mula factor 


0.01743 
0.01937 
0.01873 
0.00307 


Basic  formula 

amount 


268,422 

298.298 

288,442 

47.278 


15.400.000 


Total  amount 


368,422 
398.298 
388,442 
147.278 


FY  94  Kwtial  al- 
location 


368.420 
398.300 
388.440 
147.280 


20.700,000 


2.300,000 
23.000.000 


Multi-Family  Housing  Section  521.  Rental  Assistance  5  Year  Unit  Values 

(Fiscal  Year  1994] 


State 


Alabama 

Alaska 

Arizona  — ~...._. „»»_^„ 

Artcansas 

California 

Colorado 

Delaware 

Maryland 

Georgia 

Hawaii  

Western  Pacific  Areas 

Idaho 

Illinois 

Irtdiana 

towa 

Kentucky 

Louisiarta 

Mairw  „ 

Massachusetts 

Connecticut 

Rhode  Island 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

NetvBska 

Nevada 

New  Jersey 

New  Mexico 

New  York 


North  Carolina 

North  Dakota . 

Ohk) 

Oklahoma . 

Oregon 

Pennsylvania 

Puerto  Rico 

South  Carolina  ..„ 

South  Dakota 

Tennessee  »„ 

Texas 

Utah  .__ 

Vermont  ..„ 

New  Hampshire  .. 
Virgin  Islands  ...... 

Virginia _ 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Family  value 
renewal 


12.280 
15.410 
15.763 
12.925 
13.070 
13.246 
15.306 
15.248 

9.313 
10.802 
15.276 
14.474 
13.878 
12.793 
10,394 
12,398 
12,671 
12.660 
13,649 
17.313 
21,789 
11,933 
16,391 
11,953 
11,546 
12,138 

9,429 
11.026 
10.574 
13.194 
26.865 
15.370 
13,909 
13.416 
10.770 
11.752 
12.290 
13.156 
14.173 
18.437 
13.444 
11.002 
11.967 
12.764 
14.543 
14.626 
15.745 
29.832 
12.722 
12.465 
13.723 
11.991 
11.303 


Eklerly 
vakje  re- 
newal 


11.521 

15.410 

13.885 

12.414 

11.360 

13.028 

15.306 

14.214 

11.432 

6.703 

17.496 

16.396 

9.249 

10,067 

8,549 

6.574 

6.164 

10.129 

11.127 

16.176 

16.878 

14.605 

16,391 

11,676 

10,073 

11.126 

7,502 

5,629 

10,001 

14,826 

18.200 

11.972 

14,865 

15.968 

6.598 

8.621 

10,115 

8.594 

10.705 

18.437 

11.209 

7.560 

11.967 

9.068 

7.679 

15.281 

17.152 

26,487 

10.994 

10.216 

10.167 

7.575 

9,055 


Labor  hous- 
ing renewal 


12.280 
15.410 
15.763 
12.925 
13,070 
13,246 
15.306 
15.248 

9.313 
10,802 
15,276 
14.474 
13.878 
12.793 
10.394 
12.398 
12.671 
12.660 
13.649 
17.313 
21.789 
11.933 
16.391 
11,953 
11.546 
12.138 

9,429 
11.026 
10.574 
12.518 
26.865 
15.370 
13.909 
13.416 
10.779 
11.752 
12.290 
13.156 
14,173 
18,437 
13,444 
11,002 
11,967 
12,764 
14.543 
14,626 
15,745 
29,832 
12,722 
12.465 
13.723 
11.991 
11.303 


New  const 
weighted 
RA  vakje 


11.400 

17.378 

14,474 

10,485 

11.131 

10.986 

14.748 

14.681 

10,177 

8.333 

12.996 

10.898 

10.581 

10.168 

8,941 

9,334 

8,328 

11.057 

12,169 

18.807 

16.392 

13,576 

15,805 

8,024 

9.799 

11.284 

7.862 

9.746 

8.129 

13,243 

20.026 

13,287 

12.909 

12,879 

8.920 

9,740 

9,864 

10,673 

11.237 

15.487 

11.994 

12.042 

9.782 

10.229 

12.819 

15.878 

15.174 

22.197 

10.583 

9.666 

9.617 

9,004 

10.599 
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Multi-Family  Housing  Section  521,  Rental  Assistance  5  Year  Unit  Values— Continued 

{Fiscal  Year  1994) 


State 

Family  value 
renewal 

EkJerfy 
value  re- 
newal 

Labor  hous- 
ing renewal 

New  const 
weighted 
RA  vaKie 

National  average „ 







11.200 

Weighted  national  average 


Fiscal  Year  1994  Allocation  in  Thousands,  Section  502  Guaranteed  Loans 

[NorKubskJized] 


States 


Alabama 

Alaska „.... 

Arizona 

Arkansas  

California 

Colorado  

Delaware 

Maryland  

Ftofida 

Georgia 

Hawaii  

W.  Pacific  Areas 

Idaho 

Illinois 

Indena _ 

Iowa  

Kansas  

Kentucky  

Louisiana _ 

Maine  „ 

Massachusetts 

Connecticut  .._ 

Rhode  Island „.... 

Mk:higan 

Minnesota  

Mississippi 

Missoun 

Montana 

Netxaska 

Nevada „ 

New  Jersey 

New  Mexk»  

New  York  „.... 

North  Carolina 

htorth  Dakota 

Ohio 

Oklahoma „ 

Oregon 

Pennsylvania 

Puerto  Rico 

South  Carolina 

South  Dakota 

Ter>nessee  

Texas  

Utah  

Vermont  

New  HampsNre  

Virgin  IslarxJs  

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


State  totals  „ 

General  reserve 

Designated  reserves 
Total 


State  basic 
formula  factor 


0253847 
0061561 
0155290 
.0213661 
.0524861 
.0100701 
.0024043 
.0104750 
.0308357 
.0385293 
0083323 
tg/A 
0077774 
0256395 
0236023 
.0151422 
0123032 
0286790 
0256223 
0113916 
0117468 
0065708 
0017216 
0337181 
0184738 
0259670 
0253687 
0067138 
0083216 
0029735 
0091825 
0117200 
0369739 
0471742 
0040847 
0378081 
0175713 
0166212 
0438367 
0250931 
0249510 
0065435 
0276859 
0665018 
0039861 
0057475 
0075234 
0027236 
0278404 
0200905 
0172518 
0222867 
0035006 


1.0000000 


State  bask: 

formula  aUoca- 

tion 


16,157 

3,918 

9,884 

13,600 

33,407 

6,410 

1,530 

6,667 

19,627 

24,524 

5.303 

N/A 

4,950 

16.320 

15,023 

9,638 

7.831 

18,254 

16,309 

7.251 

7.477 

4,182 

1.096 

21.462 

11,759 

16.528 

16.147 

4.273 

5.297 

1,893 

6,845 

7,460 

23,534 

30,026 

2,600 

24.065 

11.184 

10,579 

27.902 

15.972 

15.881 

4.165 

17.622 

42.327 

2.537 

3.658 

4.789 

1.734 

17.720 

12.788 

10.961 

14.186 

2.228 


636.500 


Administrative 
aNocation 


hi/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
1.000 
N/A 
N/A 
N/A 
N/A 
N/A 
f^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
WA 


1.000 


Total  FY  1994 
aikxatkjn 


16,157 

3,918 

9,884 

13,600 

33,407 

6.410 

1,530 

6,667 

19,627 

24.524 

5,303 

1,000 

4,950 

16,320 

15.023 

9,638 

7.831 

18.254 

16.309 

7.251 

7,477 

4.182 

1.096 

21.462 

11.759 

16.528 

16.147 

4,273 

5.297 

1,893 

5.845 

7.460 

23.534 

30,026 

2.600 

24.065 

11,184 

10,579 

27.902 

15,972 

15.881 

4.165 

17,622 

42,327 

2,537 

3,658 

4,789 

1.734 

17,720 

12.788 

10.981 

14,186 

2,228 


637.500 

112,500 

0 

750.000 
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Fiscal  Year  1994  Allocation  in  Thousands,  Section  502  Direct  Rural  Housing  Loans 


States 


Alabama 

Alaska 

Arizona 

ArtcBTsas  

CaHfomia „ 

Colorado  _ 

Delaware 

Maryland _ 

Fkwda _... 

Geoigia 

Hawaii 

W.  Pacific  areas 

Waho  ..„ 

IHinois 

Indiana _ 

Iowa 

Kansas 

Kentucky  

Louisiana 

Maine _.... 

Massachusetts 

Connecticut 

Rtwde  Island 

Michigan 

Minnesota  ....... 

Mississippi 

Missouri 

Montana 

Nebraslca 

Nevada _ 

New  Jersey 

New  Mexico  

New  York  

Nortti  Carolina 

Nortfi  Dakota  ..„ 

Ohio  

OWahoma 

Oregon 

Pennsylvania 

Puerto  Rico 

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  _ 

VarrTK)nt  

New  Hanipshire  

Virgin  Islands 

Virginia „„ 

Washington 

West  Virginia  ..„ 

Wisconsin _ 

Wyoming 


Slate  totals 

General  reserve 

Designated  Reserves 
Total 


State  bask; 
formula  factor 


0.0267275 
0.0055160 
0.0145422 
00208104 
0.0454819 
0  0091766 
0.0024571 
0.0115334 
0.0312406 
0.C374586 
0.0067195 
N/A 
0.0076722 
0.0266774 
0.0270785 
0.0163474 
0.0127369 
0.0288838 
0.0246715 
0.0108314 
0.0109818 
0.0066693 
0.0015545 
0.0353525 
0.0199077 
0.0250226 
0.0252733 
0.0063685 
0.0086752 
0.0028583 
0.0097784 
0.0110320 
0.0359041 
0.0484405 
0.0045131 
0.0390131 
0.0174005 
0.0154949 
0.0467857 
0.0239695 
0.0258249 
0.0062682 
0.0291846 
0  0660415 
0.0040618 
0.0052653 
0.007271 1 
0.0020058 
0.0289841 
0.0187042 
0.0175008 
0.0237188 
0.0036105 


1.0000000 


State  tiask: 
formula  alloca- 
tion 


41.393 

6.543 

22.522 

32J229 

70,438 
14.212 

3.805 
17.862 
48.383 
58.012 
10.407 
N/A 
11.882 
41,315 
41.937 
25.317 
19.726 
44.732 
38.209 
16,775 
17.008 
10.329 

2.407 
54.751 
30,831 
38,753 
39,141 

9.863 
13,435 

4.427 
15.144 
17.085 
55,605 
75.020 

6,989 
60,420 
26,948 
23,997 
72,457 
37.122 
39.995 

9,708 

45,198 

102.278 

6,291 

8.154 
11.261 
3.106 
44,888 
28,967 
27.104 
36.733 
5.592 


1.548,706 


Administrative 
allocation 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 
N/A 
6.394 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Total  FY  1994 
allocation 


6.394 


Fiscal  Year  1994  Allocation  in  Thousands.  Section  504  Rural  Housing  Loans 


41,393 

8,543 
22.522 
32.229 
70,438 
14,212 

3.805 
17,862 
48.383 
58,012 
10,407 

6.394 
11.882 
41.315 
41.937 
25.317 
19.726 
44.732 
38.209 
16,775 
17.008 
10.329 

2.407 
54.751 
30,831 
38,753 
39.141 

9,863 
13.435 

4,427 
15,144 
17,085 
55,605 
75,020 

6.989 
60.420 
26.948 
23.997 
72.457 
37.122 
39.995 

9,708 

45.198 

102.278 

6.291 

8,154 
11.261 

3.106 
44.888 
28.967 
27,104 
36,733 

5.592 


1,555,100 

49,000 

195,900 

1.800,000 


States 


Aiat>ama  . 
Alaska  .... 
Arizona  ... 
Arkansas 


State  basK 
formula  factor 


0.0291457 
0.0080402 
0.0201005 
0.0226131 


State  t>asic 

formula  aHoca- 

tk)n 


830 
229 
572 
644 


Administrative 
aJk)cat>on 


N/A 
N/A 
f^A 
N/A 


Total  FY  1994 
allocation 


830 
229 

572 

644 
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Fiscal  Year  1994  Allocatkdn  in  Thousands.  Section  504  Rural  Housing  Loans— Continued 


states 


CaMomia 

Cokxado  

Delaware 

Maryland  

Flofida ; 

Georgia 

Hawaii 

W.  Pacific  areas 

Waho 

lUinois  

IrxJiana  

Iowa  

Kansas  

Kentucky  

Lousiaru 

Maine  

Massactxisetts 

Connecticut 

Rhode  Island 

Mictiigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Netxaska 

Nevada  

New  Jersey 

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Ohio  

Oklahoma 

Oregon  

Pervttylvania 

Puerto  Rico 

South  Carolina 

South  Dai<ota 

Tennessee  

Texas  

Utah  

Vermont  

New  Hampshire  

Virgin  Islands  

Virginia  

Washington 

West  Virginia 

Wisconsin 

Wyoming  

Stale  totals 

General  reserve 

Designated  reserves 

Total 


State  basic 
formula  factor 


0.0532663 
00085427 
0.0020101 
0.0095477 
0.0296482 
0.0396985 
0.0100503 
N/A 
0.0075377 
0.0226131 
0.0221106 
0.0130653 
0.0115578 
0.0321608 
0.0296482 
0.0100503 
00080402 
0.0O40201 
0.0010060 
00291457 
0.0175879 
0  0301508 
0.0241206 
0.0060302 
0.0070352 
0.0030151 
0.0070352 
0.0150754 
0.0286432 
0.0477387 
0.0040201 
0.0331658 
0.0175879 
0.0150754 
0.0371859 
0.0341709 
0.0281407 
0.0060302 
0.0296482 
0.0783920 
0.0040201 
0.0045226 
0.0055276 
0.0030151 
0.0296482 
0.0185930 
0.0180905 
0.0195980 
0.0035176 


1.0000000 


State  t>asic 

formula  alkKa- 

tkm 


1.517 

243 

57 

272 

844 

1.130 
286 
N/A 
215 
644 
630 
372 
329 
916 
844 
286 
229 
114 
29 
830 
501 
858 
687 
172 
200 
86 
200 
429 
816 

1.359 
114 
944 
501 
429 

1,059 
973 
801 
172 
844 

2.232 
114 
129 
157 
86 
844 
529 
515 
558 
100 


28,471 


Administrative 
aflocation 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
2.329 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
hJ/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 


2,329 


Fiscal  Year  1994  Allocation  in  Thousands  Section  504  Rural  Housing  Grants 


Total  FY  1994 
alkxation 


1,517 

243 

57 

272 

844 

1,130 
286 

2.329 
215 
644 
630 
372 
329 
916 
844 
286 
229 
114 
29 
830 
501 
858 
687 
172 
200 
86 
200 
429 
816 

1,359 
114 
944 
501 
429 

1.059 
973 
801 
172 
844 

2,232 
114 
129 
157 
86 
844 
S29 
515 
558 
100 

30,800 
2.450 
1.750 


35,000 


States 


Alat>ama 
Alaska  ... 
Arizona  .. 
Arkansas 
California 
Cotorada 
Delaware 
Maryland 


State  t>ask: 
formula  factor 


0.0281124 
0.0056894 
0.0170683 
0.0224230 
0.0481928 
0.0083668 
0.0023427 
0.0100402 


State  bask: 
formula  aUoca- 


602 
122 
365 
480 
1.031 
179 
50 
215 


Administrative 
aNocatkm 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Total  FY  1994 
alkxation 


602 
122 
365 
480 
1,031 
179 
50 
215 
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Rscal  Year  1994  Allocation  in  Thousands  Section  504  Rural  Housing  Grants— Continued 


States 


Fkxida 

Georgia  

Hawaii „ 

W.  Pacific  areas 
Idaho  ... 

IDinois 

Indiana 

Iowa 

Kansas 

Kentucky  

Louisiana . 

Maine  

MassaclHJsetts 
Connecticut 
Rhode  Island  J 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  

New  Jersey 

NewMexkx)  .... 

New  York 

North  Carolina 
North  Dakota .. 

Ohio  „ 

Oklahoma 

Oregon 

Pennsytvania - 


Puerto  Rk» 
South  Carolina 
South  Dakota  „ 

Tennessee 

Texas  , 

Utah  .".." 


Vemrxjrt  

New  Hampshire 
Virgin  lsiar«Js  _„ 

Virginia 

Washington 

WestVirgina  „_ 

Wisconsin 

Wyoming 


State  totals 

General  reserve 

Desigr^ted  reserves 


State  t>asic 
lofmuia  factor 


0341365 
.0368139 
.0076975 
N/A 
0073628 
0264391 
0244311 
.0163989 
0133869 
.0297858 
.0261044 
0103748 
.0097055 
0053548 
.0013387 
0317938 
.0197456 
.0271084 
.0257697 
.0060241 
0087015 
0026774 
0083668 
.0123829 
0324632 
.0471888 
0046854 
0361446 
0184070 
0157296 
0438420 
0264391 
0261044 
0063588 
0294511 
0716198 
0036814 
0046854 
0060241 
0023427 
0284471 
0184070 
0180723 
0224230 
0033467 


1.0000000 
Total 


State  basic 
formula  alloca- 
tion 


731 
788 
165 
N/A 
156 
566 
523 
351 
266 
637 
559 
222 
206 
115 

29 
680 
423 
580 
551 
129 
186 

57 
179 
265 
695 
1.010 
100 
773 
394 
337 
938 
566 
559 
136 
630 
1,530 

79 
100 
129 

50 
609 
394 
387 
480 

72 


21.400 


Mmnstraiive 
alocation 


N/A 
N/A 
600 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
fi/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
f^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 

r^A 

N/A 
N/A 
N/A 
HIA 
N/A 
N/A 
N/A 
N/A 


600 

lisb 


Total  FY  1994 
allocation 


731 
788 
165 
600 
158 
566 
523 
351 
286 
637 
559 
222 
206 
115 

29 
660 
423 
580 
551 
129 
166 

57 
179 
265 
695 
1.010 
100 
773 
394 
337 
938 
566 
559 
136 
630 
1,530 

79 
100 
129 

50 
609 
394 
387 
480 

72 


22,000 
1.750 

25.000 


Dated:  November  8, 1993. 
Bob  Nash. 

Under  Secretary  for  Small  Community  and 
Rural  Development 

IFR  Doc  93-28004  Filed  11-12-93;  8:45  am] 

BIUJMQ  coot  »M«-«7-M 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Performance  Review  Board; 
Membership 

AGENCY:  Arms  Control  and  Disarmament 
Agency. 


ACTION:  Notice  of  membership  of 
performance  review  board. 

SUMMARY:  In  accordance  with  5  U.S.C. 
4314(c)(4).  the  U.S.  Arms  Control  and 
ENsarmament  Agency  announces  the 
appointment  of  Performance  Review 
Board  members. 

EFFECTIVE  DATE:  January  1. 1994. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Nancy  Aderfioldt.  Director  of  Personnel. 
U.S.  Arms  Control  and  Disarmament 
Agency.  Washington.  DC  20451  (202) 
647-2034. 


The  following  are  the  names  and 
present  titles  of  the  individuals 
appointed  to  the  register  from  which 
Performance  Review  Boards  will  be 
established  by  the  U.S.  Arms  Control 
and  Disarmament  Agency  during  the 
period  beginning  on  the  effective  date  of 
this  notice  and  ending  when  a  new 
register  is  published  and  becomes 
effective  in  approximately  one  year. 
Specific  Performance  Review  Boards 
will  be  established  as  needed  from  this 
register. 
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These  appointments  supersede  those 
in  the  announcement  published  at  57 
FR  48598  on  October  27. 1992. 


Name 


Lisa  Farrell  

Ivo  Spalatin  

E(Mard  Lacey  

O.  James  Sheaks 
Alfred  Liebemian  ., 


Nomian  Wutf 

Robert  RocNin 

Michael  Rosenttial 

DavKl  Cirnard 

Donald  Mahtey 

William  Staples , 

R.  Lucas  Fischer , 

Stanley  Rrveles  „.., 

Kann  Lootc 

David  Wollan 

Rot»rt  Summers 

Cathleen  Lawrence  

Thomas  Graham,  Jr 

Mary  Elizatwth  Hoinkes 
Norman  Clyne 


Title 


Special  Advisor. 

Senior  Policy  Advisor. 

Deputy  Assistant  Director,  Intelligence,  Verification  and  Information  Support  Bureau. 

Chief,  Verificatioo  &  Compliance  Division,  Intelligence,  Verification  and  Information  Support  Bureau. 

Chief,  Operations  Analysis  and  Infonnation  Management  Office,  Intelligence.  Venfication  and  Information  Support 

Bureau. 
Deputy  Assistant  Director,  Nonproliferation  and  Regional  Arms  Control  Bureau. 
Chief  Scientist,  Nonproliferation  and  Regional  Arms  Control  Bureau. 

Chief,  International  Nuclear  Affair;,  Division,  Nonproliferation  and  Regional  Arms  Control  Bureau 
Deputy  Assistant  Director,  Multilateral  Affairs  Bureau. 
Assoctate  Assistant  Director,  Multilateral  Affairs  Bureau. 
Chief,  Scientific  &  TechnologicaJ  Policy  Division,  Multilateral  Affairs  Bureau. 
Deputy  Assistant  Director,  Strategic  and  Eurasian  Affajrs  Bureau. 

Chief,  Strategic  Negotiations  &  Implementation  Division,  Strategic  and  Eurasian  Affairs  Bureaa 
Chief,  Strategic  Transition  Division,  Strategic  and  Eurasian  Affairs  Bureau. 
Chief,  Theater  and  Strategic  Defenses  Division,  Strategic  and  Eurasian  Affairs  Bureau. 
Chief,  Defense  Conversion  Division.  Strategic  and  Eurasian  Affairs  Bureau. 
Director  of  Administration,  Office  of  Administration. 
General  Counsel. 
Deputy  GervBral  Counsel. 
Special  Assistant  tc  the  General  Counsel. 


Joerg  Menzel |  Pnncipal  Deputy  of  the  On-Site  Inspection  Agency. 


Cathleen  Lawrence,  * 

Director  of  Administration. 

(FR  Doc.  93-27928  Filed  11-12-93;  8:45  ami 

BH.UNO  COOC  U20-32-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Gvil  Rights,  that  the  Mississippi 
Advisory  Committee  to  the  Commission 
will  meet  on  December  6. 1993.  from  6 
p.m.  until  8  p.m.  at  the  Edison  Walthall 
Hotel.  225  East  Capitol  Street.  Jackson, 
Mississippi  39201.  The  purpose  of  the 
meeting  is  to  discuss  and  plan  for  future 
SAC  activities. 

Persons  desiring  additional 
information,  or  plemning  a  presentation 
to  the  Committee,  should  contact 
Meh-in  L.  Jenkins,  Director  of  the 
Ceiitral  Regional  OfTice,  816-42&-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC.  November  4, 
1993. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  93-27896  Filed  11-12-93;  8:45  ami 
BiLUMO  CODE  taat-cu* 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  on 
Agriculture  Statistics;  Notice  of  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463  as 
amended  by  Pub.  L.  94—409).  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  on  Agriculture 
Statistics.  The  meeting  will  convene  on 
December  7-8, 1993  at  the  Bureau  of  the 
Census,  Federal  Building  3,  Suitland, 
Maryland. 

The  Committee  advises  the  Director. 
Bureau  of  the  Census,  on  the  kind  of 
information  that  should  be  obtained 
from  resi}ondents  associated  with 
agricultural  production;  prepares 
recommendations  regarding  the 
contents  of  agricultural  organizations 
and  their  members,  and  other  suppliers 
of  agricultural  statistics. 

The  Committee  is  composed  of  20 
members  appointed  by  the  presidents  of 
the  nonprofit  organizations  having 
representatives  on  the  Committee  and  a 
representative  from  the  Department  of 
Agriculture. 


The  agenda  for  the  December  7 
meeting  that  will  begin  at  9  a.m.  and 
adjourn  at  5  p.m.  is:  1)  Call  to  order  and 
introduction:  2)  overview;  3)  General 
Accounting  Office  report  "Status  of 
1992  Agriculture  and  Economic 
Censuses  and  Future  Challenges";  4) 
agricuhure  census  farm  definition:  5) 
national  agriculture  statistics  scope  of 
agricultural  coverage;  6)  data 
requirements  for  "small  farms;  7)  data 
on  structure  and  operators;  8)  sampling 
for  national  and  subnational  household, 
economic,  farm  practices,  and  other  data 
in  the  1997  census;  and  9)  review  of  first 
day. 

the  agenda  for  the  December  8 
meeting  that  will  begin  at  9  a.m.  and 
adjourn  at  4:15  p.m.  is:  (1)  Follow-up 
sample  surveys  for  the  1997  census 
program;  (2)  data  collection 
methodology  for  1997;  (3)  coverage 
evaluation  for  the  1997  census  of 
agriculture;  (4)  public  questions  and 
comments;  (5)  review  and  development 
of  recommendations;  and  (6) 
nomination  and  election  of  chairperson 
for  1995. 

This  meeting  is  open  to  the  public 
and  a  brief  period  is  set  aside  for  public 
comment  and  questions.  Those  persons 
with  extensive  questions  or  statements 
must  submit  them  in  writing  to  the 
Census  Bureau  official  named  below  at 
least  3  days  before  the  meeting. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  also  be  directed  to  the  Census 
Bureau  official  named  below. 
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Persons  wishing  additional 
information  regarding  this  meeting  or 
who  wish  to  submit  written  statements 
may  contact  Mr.  George  Pierce. 
Agriculture  Division,  Bureau  of  the 
.Census,  room  437,  Iverson  Mall. 
Suitland,  Maryland.  (Mailing  address: 
Washington.  DC  20233)  Telephone  (301) 
763-B556-TDD  (301)  763-4056. 

Dated:  November  8. 1993. 
Harry  A.  Scarr, 

Acting  Director,  Bureau  of  the  Census. 
IFR  Doc  93-28005  Filed  11-12-93.  8:45  am] 

KLUNO  coot  M10-0T-M 


International  Trade  Administration 

(A-64»-«>1) 

Antifriction  Bearings  From  Thailand; 
Court  of  International  Trade  Decision 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
SUMMARY:  On  October  8.  1993.  the 
United  States  Court  of  International 
Trade  (the  Court)  rejected  the 
Department  of  Commerce's  (the 
Department's)  redetermination  on 
remand  of  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Thailand  (56  FR  31765.  July  11.  1991). 
Specifically,  the  Court  rejected  the 
Etepartmenfs  methodology  in  the 
redetermination  for  calculating  the 
amount  of  the  indirect  tax  adjustment 
that  was  to  be  added  to  United  States 
price  (USP).  The  Court  entered  final 
judgement  on  this  issue.  The  results 
covered  the  period  November  9. 1988 
through  April  30.  1990. 

EFFECTIVE  DATE:  October  18.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rill.  Office  of  Antidumping 
Compliance.  International  "frade 
Administration.  U.S.  Department  of 
Commerce,  Washington  DC.  20230: 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  8. 1993.  the  Court  in  The 
Tonington  Co.  v.  United  States,  Slip  Op. 
93-96  (June  8, 1993),  remanded  the  final 
results  of  the  first  administrative  review 
of  the  antidumping  duty  order  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Thailand  (56  FR  31765.  July  11. 1991) 
to  the  Department.  The  Court  ordered 
the  Department  to  add  the  full  amount 
of  indirect  taxes  paid  on  each  sale  in  the 
home  qiarket  to  foreign  market  value 


(FMV)  without  adjustment.  On  July  22. 
1993.  the  Department  submitted  to  the 
Court  its  redetermination  on  remand. 
On  October  8. 1993.  the  Court  ruled 
upon  the  Department's  redetermination 
in  Torrington.  In  its  decision,  the 
rejected  the  Department's 
redetermination  methodology  for 
calculating  the  amount  of  the  indirect 
tax  adjustment  to  be  added  to  USP. 

In  its  decision  in  Timken  Co.  v. 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990)  (Timken),  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e).  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The 
Court's  decision  in  Torrington  on 
October  8. 1993.  which  rejected  the 
Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  indirect  tax  adjustment  to  be 
added  to  USP.  constitutes  a  decision  not 
in  harmony  with  the  Department's  final 
results. 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise.  Further, 
absent  an  appeal,  or.  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  Court's  opinion,  the  Department  will 
amend  the  final  affirmative  results  in 
the  first  administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Thailand  to  refiect  the  change  in  the 
indirect  tax  adjustment  calculation 
methodology  which  was  ordered  by  the 
Court. 

Dated:  November  5. 1993. 
losepli  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-28008  Filed  11-12-93;  845  am] 
nUJNG  COOC  3510-OS-P 


[A^12-801] 

Antifriction  Bearings  From  the  United 
Kingdom;  Notice  of  Court  of 
International  Trade  Decision 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
SUMMARY:  On  October  8.  1993.  the 
United  States  Court  of  International 
Trade  (the  Court)  rejected  the 
Department  of  Commerce's  (the 
Department)  final  results  of  the  third 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 


bearings)  and  parts  thereof  from  the 
United  Kingdom  (58  FR  39729.  July  26. 
1993).  RHP  Bearings  et.  al.  versus 
United  States.  (Slip  Op.  93-196. 
October  8. 1993)  [RHP)  Specifically,  the 
Court  rejected  the  Department's 
determination  to  deduct  direct  selling 
expenses  incurred  in  the  United  States 
from  exporter's  sale  price  transactions. 
The  Court  entered  final  judgment  on 
this  issue.  The  results  covered  the 
period  May  1, 1991  through  April  30. 
1992. 

EFFECTIVE  DATE:  October  18.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rill.  Office  of  Antidumping 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington,  DC.  20230; 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  8.  1993,  the  Court  in  RHP 
Bearings  et.  al..  versus  United  States. 
(Slip  Op.  93-196,  October  8,  1993)  ruled 
upon  an  issue  contained  in  the 
Department's  final  results  of  the  third 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  the 
United  Kingdom  (58  FR  39729.  July  26, 
1993).  Specifically,  the  Court  reviewed 
the  Department's  determination  to 
deduct  direct  selling  expenses  incurred 
in  the  United  States  from  exporter's  sale 
price  transactions.  In  its  decision,  the 
Court  rejected  this  determination  and 
ordered  the  Department  to  add  such 
direct  selling  expenses  to  foreign  market 
value.  The  Court  also  entered  final 
judgement  on  this  issue. 

In  its  decision  in  Timken  Co.  versus 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken).  the  United  States  Court 
of  Appeals  for  {Jne  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a!e).  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The 
Court's  decision  in  RHP  on  October  8, 
1993,  which  rejected  the  Department's 
determination  to  deduct  direct  selling 
expenses  incurred  in  the  United  States 
from  exporter's  sale  price  transadions, 
constitutes  a  decision  not  in  harmony 
with  the  Department's  final  results. 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise.  Further, 
absent  an  appeal,  or,  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  Court's  opinion,  the  Department  will 
amend  the  final  affirmative  resuhs  of 
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antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
the  United  Kingdom  to  reflect  the 
Court's  order  that  the  Department  must 
add  direct  selling  expenses  incurred  in 
the  United  States  to  foreign  market 
value. 

Dated:  November  5,  1993. 

loseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-28009  Filed  11-12-93;  8:45  am| 

WLUNO  COM  3910-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

P.O.  1108936] 

IMid-Atiantic  Fishery  Management 
Council;  IMeeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Surf  Clam  and 
Ocean  Quahog  Committee  and  its  Surf 
Clam  and  Ocean  Quahog  Industry 
Advisory  Committee  will  meet  on 
November  22.  1993,  at  the  Ramada  Inn, 
76  Industrial  Highway,  Essington  PA; 
telephone:  (215)  521-9600.  The  meeting 
will  begin  at  10:00  a.m. 

The  purpose  of  the  meeting  is  to 
review  Amendment  9  to  the  Surf  Clam 
and  Ocean  Quahog  Fishery  Management 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115.  Federal  Building, 
300  South  New  Street.  Dover,  DE  19901; 
telephone:  (302)  674-2331. 

Dated:  November  9. 1993. 
David  S.  Crestin 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
jFR  Doc.  93-28006  Filed  11-12-93;  8:45  am] 

BILLINC  COOC  M10-22-P 


P.O.  110493q 

Western  Pacific  Fishery  Management 
Council;  IMeeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 


hold  a  public  meeting  of  its  Hawaii 
Pelagics  Advisory  Panel  (Panel)  on 
November  16, 1993,  at  the  Hawaii 
Maritime  Center,  Pier  7,  Honolulu 
Harbor.  Honolulu,  HI.  The  meeting  will 
begin  at  1  p.m. 

The  Hawaii  longline  limited  entry 
program  proposed  under  Amendment 
#7  to  the  Pelagics  Fishery  Management 
Plan  would  require  that  the  fleet-wide 
harvesting  capacity  not  exceed  that 
which  was  allowed  during  the  April 
1991-April  1994  moratorium. 

The  Panel  will  discuss  and  possibly 
make  recommendations  regarding 
alternative  methods  to: 

(1)  Measure  the  maximum  harvesting 
capacity  of  the  longline  fleet  during  the 
1991-1994  moratorium;  and 

(2)  Regulate  the  harvesting  ca|>acity  of 
longline  vessels  eligible  for 
participation  under  the  proposed 
limited  entry  program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  PaciHc  Fishery  Management 
Council,  1164  Bishop  Street,  suite  1405, 
Honolulu,  HI  96813;  telephone:  (808) 
523-1368. 

Dated:  November  5. 1993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc  93-27913  Filed  11-12-93;  8:45  ami 
BIUMO  COOC  3S10-22-P 

P.O.  1104930] 

Western  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council's  Hawaii  Pelagics 
Plan  Team  (Team)  will  hold  a  meeting 
on  November  22.  1993.  from  8  a.m.  until 
noon,  at  the  NMFS  Honolulu 
Laboratory.  2570  Dole  Street,  Honolulu. 
Hawaii. 

The  Hawaii  longline  limited  entry 
program  proposed  under  Amendment 
#7  to  the  Pelagics  Fishery  Management 
Plan  would  require  that  the  fleet-wide 
harvesting  capacity  not  exceed  that 
which  was  allowed  during  the  April 
1991-April  1994  moratorium. 

The  Team  will  discuss  and  possibly 
make  recommendations  regarding 
alternative  methods  to: 

(1)  Measure  the  maximum  harvesting 
capacity  of  the  longline  fleet  during  the 
1991-1994  moratorium;  and 


(2)  Regulate  the  harvesting  capacity  of 
longline  vessels  eligible  for 
participation  under  the  proposed 
limited  entry  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds.  Executive  Director. 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  Street,  suite  1405, 
Honolulu.  HI  96813;  telephone:  (808) 
523-1368. 

Dated:  November  5. 1993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-27914  Filed  11-12-93;  8:45  am] 

BHJJNQ  COOC  3StO-2>-P 


COMMTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 

~'     " '       "  "  "  ' '  m 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  15. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt^MENTARY  INFORMATION:  On 
September  17  and  24.  1993.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  48637  and 
49981)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.SC.  4&-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 
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1.  The  action  will  not  result  in  any 
additional  refwrting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Pad,  Writing  Paper 
7530-01-273-3755 
7530-01-207-4353 
7530-01-207-4354 
7530-O1-207-4355 
7530-01-207-4356 

Services 

Grounds  Maintenance,  Onizuka  Park, 
Edwards  Air  Force  Base,  California. 

Janitorial/Custodial,  Weather  Bureau 
Building,  2400  M  Street,  NW.,  Washington, 
DC. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director 
[FR  Doc.  93-28010  Filed  11-12-93;  8:45  ami 

BILLMG  COM  «83»-33-F 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
military  resale  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  15.  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
thfe  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  military  resale  commodities 
and  service  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  wall  furnish  the 
military  resale  commodities  and  service 
to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  military  resale 
commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
military  resale  commodities  and  service 
to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  military  resale 
commodities  and  ser\'ice  proposed  for 
addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement{s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  It  is  proposed  to  add  the 
following  military  resale  commodities 
and  service  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Military  Besale  Commodities 

Cutlery,  Place  Settings,  Heavy  Duty 

M.R.  532 
Cutlery,  Knives,  Heavy  Duty 

MR.  533 
Cutlery,  Forks,  Heavy  Duty 

M.R.  534 
Cutlery,  Spoons,  Heavy  Duty 

M.R.  535 

Nonprofit  Agency:  Royal  Maid 
Association  for  the  Blind 
Hazlehurst,  Mississippi 


Service 

Janitorial/Grounds  Maintenance,  Soo 

Area  Buildings,  Soo  Locks,  Sault  Ste. 

Marie,  Michigan, 
Nonprofit  Agency:  Soo  Sheltered 

Workshop  for  the  Handicapped,  Inc.. 

Sault  Ste.  Marie,  Michigan. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  93-28011  Filed  11-12-93;  845  am) 

BOUNOCOOE  6B2»-3»-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Advisors  to  the  National  Security 
Education  Board 

AGENCY:  Office  of  the  Under  Secretary 
(Policy). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  advisors  to  the 
National  Security  Education  Board 
(NSEB).  The  purpose  of  the  meeting  is 
to  review  and  make  recommendations  to 
the  NSEB  concerning  the  requirements 
estabhshed  by  the  National  Security 
Education  Act  of  1991  (as  amended) 
Public  Law  102-183._ 
DATES:  December  6, 1993. 
ADDRESSES:  Academy  for  Educational 
Development,  1255  23rd  Street  NW., 
Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
Patricia  Ravalgi,  Assislar.t  Director  for 
the  National  Security  Education  Board, 
National  Security  Education  Program, 
P.O.  Box  47103,  Washington,  DC  20050- 
7103; (703)  696-1991. 
SUPPt-EMENTARY  INFORMATION:  The 
business  meeting  will  be  open  to  the 
public. 

Dated:  November  8, 1993. 
PJI.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  93-27926  Filed  11-12-93;  8:45  am) 

BtUJNG  COOe  SOOO-0«-M 


Office  of  the  Secretary 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

AGENCY:  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Publication  of  changes  in  per 
diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 


60182 
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Bulletin  Number  173.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii.  Puerto  Rico, 
the  Northern  Mariana  Islfmds  and 
Possessions  of  the  United  States. 
Bulletin  Number  173  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 


EFFECTIVE  DATE:  November  1. 1993. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Gvilian  Personnel  Per 
Diem  Bulletins  by  mail  was 


discontinued  effective  t  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 

The  text  of  the  Bulletin  follows: 

BILUNQ  C006  S00O-O4-M 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA  HAWAII   THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIAnA  ISLANDS  AND 


LOCALITY 


ALASKA: 
ADAK  5/ 
ANAKTUVUK  PASS 
ANCHORAGE 

05-15--09-15 
09-16--05-14 
\NIAK 
ATQASUK 
BARROW 
BETHEL 
BETTLES 
COLD  BAY 
COLDFOOT 
CORDOVA 
CRAIG 

DILLINGHAM 

DUTCH  HARBOR -UNALASKA 
EIELSON  AFB 

05-15--09-15 
I  09-16.-05-U 
ELMENDORF  AFB 
05-15--09-15 
09-16--05-14 
EMMONAK 
FAIRBANKS 

05-15--09-15 

09-16.-05-14 

FALSE  PASS 

FT.  RICHARDSON 

05-15-. 09-15 

09-16.-05-14 

FT.  WAINWRIGHT 

05-15--09-15 

09-16--05-14 

HOMER 

05-01-. 09-30 

10-01--04-30 
JUNEAU 

05-01  -10-01 

10-02--04-30 
KATMAI  NATIONAL  PARK 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


$  10 
83 

174 
81 

73 

129 

105 

82 

65 

110 

95 

66 

67 

85 

113 

100 
65 

174 
81 
62 

100 
65 
80 

174 
81 

100 
65 

71 
53 

88 

75 
P9 


M&IE 

RATE 

(B) 


$  34 
57 

71 
66 
36 
86 
83 
69 
45 
54 
59 
77 
35 
64 
67 

66 
67 

71 
66 
61 

66 
67 
37 

71 
66 

66 
67 

60 
62 

74 
73 
59 


MAXIMUM 
PER  DIEM 

RATE 
-    (C) 


$  44 
140 

245 
147 
109 
215 
188 
151 
110 
164 
154 
143 
102 
149 
180 

166 
132 

245 
147 
123 

166 
132 
117 

245 
147 

166 
132 

131 
115 

162 
148 
148 


EFFECTIVE 
DATE 


10-01-91 
12-01-90 

05-15-93 
12-01-92 
07-01-91 
12-01-90 
11-01-93 
10-01-93 
12-01-90 
07-01-93 
10-01.92 
12-01-92 
07-01-91 
11-01-93 
05-01-92 

05-15-93 
12-01-92 

05-15-93 
12-01-92 
10-01-93 

05-15-93 
12-01-92 
06-01-91 

05-15-93 
12-01-92 

05-15-93 
12-01-92 

05-01-93 
12-01-92 

05-01-92 
01-01-92 
12-01-90 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING    M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT     RATE 

RATE 

DATE 

(A)   +   (B) 

-  (C) 

ALASKA:  (CONT'D) 
KENAI-SOLDOTNA 

04-02--09-30 

10-01- -04-01 
KETCHIKAN 

05-14--10-14 

10-15--05-13 
KING  SALMON  3/ 
KLAWOCK 
KODIAK 
KOTZEBUE 

KUPARUK  OILFIELD 
METLAKATLA 
MURPHY  DOME 

05-15--09-15 

09-16--05-14 
NELSON  LAGOON 
NOATAK 
NOME 
NOORVIK 
PETERSBURG 
POINT  HOPE 
POINT  LAY  6/ 
PRUDHOE  BAY-DEADHORSE 
SAND  POINT 
SEWARD 

05-01--09-30 

10-01--04-30 
SHUNGNAK 

SITKA-MT.  EDGECOMBE 
SKAGWAY 

05-14--10-14 

10-15--05-13 
SPRUCE  CAPE 
ST.  GEORGE 
ST.  MARY'S 
ST.  PAUL  ISLAND 
TANANA 
TOK 

04-21--10-31 

11-01--04-20 


94 

$  68 

$162 

57 

66 

123 

90 

77 

167 

68 

75 

143 

75 

59 

134 

75 

36 

111 

71 

61 

132 

133 

87 

220 

75 

52 

127 

79 

44 

123 

100 

66 

166 

65 

67 

132 

102 

39 

141 

133 

87 

220 

71 

67 

138 

133 

87 

220 

72 

64 

136 

99 

61 

160 

106 

73 

179 

73 

60 

133 

75 

36 

111 

107 

53 

160 

61 

48 

109 

133 

87 

220 

72 

69 

141 

90 

77 

167 

68 

75 

143 

71 

61 

132 

100 

39 

139 

77 

59 

136 

62 

63 

125 

71 

67 

138 

60 

58 

118 

48 

57 

105 

04-02-93 
12-01-92 

06-01-93 
10-15-93 
12-01-90 
07-01-91 
01-01-92 
05-01-93 
12-01-90 
07-01-91 

05-15-93 
12-01-92 
06-01-91 
05-01-93 
10-01-93 
05-01-93 
05-01-92 
12-01-90 
12-01-90 
11-01-93 
07-01-91 

05-01-92 
01-01-92 
05-01-93 
01-01-92 

06-01-93 
10-15-93 
01-01-92 
06-01-91 
06-01-93 
10-01-93 
10-01-93 

06-01-93 
11-01-93 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA  HAWAII  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


LOCAlilTY 


ALASKA:  (CONT'D) 
UMIAT 
VALDEZ 

05-01--09-01 
09-02--04-30 
WAINWRIGHT 
WALKER  LAKE 
WRANGELL 

05-14--10.14 
10-15--05-13 
YAKUTAT 

OTHER  3.  4,  6/ 
AMERICAN  SAMOA 
GUAM 
HAWAII: 

ISLAND  OF  HAWAII:  HILO 
ISLAND  OF  HAWAII:  OTHER 
ISLAND  OF  KAUAI 
04.01--11-30 
12-01--03-31 
ISLAND  OF  KURE  1/ 
ISLAND  OF  MAUI 
04-01.-11-30 
12-01--03-31 
ISLAND  OF  OAHU 
OTHER 
JOHNSTON  ATOLL  2/ 
MIDWAY  ISLANDS  1/ 
NORTHERN  MARIANA  ISLANDS : 
ROTA 
SAIPAN 
TINIAN 
OTHER 
PUERTO  RICO: 
BAYAMON 

05-01--12-14 
12-15--04-30 
CAROLINA 

05-01--12-14 
12-15--04.30 

BtUJNO  COM  8000-04-C 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)   + 

(B) 

-   (C) 

$  97 

$  63 

$160 

12-01-90 

98 

53 

151 

.05-01-93 

82 

70 

152 

12-01-92 

90 

75 

165 

12-01-90 

82 

54 

136 

12-01-90 

90 

77 

167 

06-01-93 

68 

75 

143 

10-15-93 

77 

58 

135 

11-01-93 

63 

48 

111 

01-01-93 

85 

47 

132 

12-01-91 

155 

75 

230 

05-01-93 

73 

61 

134 

06-01-93 

80 

71 

151 

06-01-93 

110 

75 

185 

06-01-93 

122 

76 

198 

12-01-93 

13 

13 

12-01-90 

» 

79 

71 

150 

06-01-93 

96 

73 

169 

12-01-93 

105 

62 

167 

06-01-93 

79 

62 

141 

06-01-93 

21 

20 

41 

10-01-93 

13 

13 

12-01-90 

68 

55 

123 

01-01-93 

100 

69 

169 

01-01-93 

50 

55 

105 

01-01-93 

20 

13 

33 

12-01-90 

93 

73 

166 

09-01-93 

116 

76 

192 

12-15-93 

93 

73 

166 

09-01-93 

116 

76 

192 

12-15-93 

Page  3 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA.  HAWAII  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY                      AMOUNT 

RATE 

RATE 

DATE 

(A)   + 

(B) 

-  (C) 

PUERTO  RICO:  (CONT'D) 

FAJARDO  (INCL  CEIBA.  LUQUILLO  AND  HUMACAO) 

0A-16--12-10              $  65 

$  52 

$117 

10-01-93 

12-11--04-15               110 

52 

162 

12-11-93 

FT.  BUCHANAN  (INCL  CSA  SERV  CTR,  GUAYNABO) 

05-01--12-14                93 

73 

166 

09-01-93 

12-15-04-30               116 

76 

192 

12-15-93 

MAYAGUEZ                     85 
PONCE                        96 
ROOSEVELT  ROADS 

65 
75 

150 
171 

08-01-92 
09-01-93 

04.16--12-10                65 
12-11--04-15               110 
SABANA  SECA 

52 
52 

117 
162 

10-01-93 
12-11-93 

05-01--12-14                93 

73 

166 

09-01-93 

12-15--04-30              116        76 
SAN  JUAN  (INCL  SAN  JUAN  COAST  GUARD  UNITS) 

192 

12-15-93 

* 

05-01--12-14                93 
12-15--04.30               116 
OTHER                        63 
VIRGIN  ISLANDS  OF  THE  U.S. 

73 
76 
52 

166 
192 
115 

09-01-93 
12-15-93 
08-01-92 

06-02--12-19               180 

12-20--06-01               255 

WAXE  ISLAND  2/                  4 

ALL  OTHER  LOCALITIES             20 

112 

120 

17 

13 

292 

375 

21 

33 

09-01-93 
12-20-93 
12-01-90 
12-01-90 

Footnotes 

nlaJ?„THHTHn„/r'li"''  ""  »«<  ."v-ilable  The  me.1  and  incidental  expense  rate  covers  charges  for  meals  in  available  facilities 
Elvel^r  "         '"'"'"'  "P""'"  ""^  ^'"  ^  '"^"^"^^  ^  '^«  """""'  P^«l  f°'  Government  quarters  by  the 

lnr,Ii^"l-1!r^'H^''"'*''f  "!."°*  "'"""'''''•  °"'y  Government-owned  and  contractor  operated  quarters  and  mess  are  available  at  this 
locality.  This  per  d.em  rate  .$  the  amount  necessary  to  defray  the  cost  of  lodging,  meals  andincidental  expenses. 

-r.  l?n  ""^  "^"^  '*''!f "  ^l  Government  or  contractor  quarters  are  available  and  U.S.  Government  or  contractor  messina  facilities 
A^  3n,  aS  a  '^"^Tf  "P!r  ^l'  °'  *''  ''  "  ^""""^  '°  ^°^"  •"«•'»  «°d  '"-i'l^ntal  expenses  aVLrya^FB  S 
t^'h^t  t         ,"*  ^'"""r  ^^  ^^'''  "'"  *'"  ^  •"^™«'*'*  ^y  •^'e  amount  paid  for  U.S.  Gove^Lent  or  cont^tor  Quart^ 

itrJ  ^  k'  *"k  ,.T'  TT^  "*  "  commercial  facility.  The  rates  of  per  diem  prescribed  herein  a^y  fr^m  ^^  3,.^ 
after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure.  ^ 

-n,!,?/-"!*^?  *'^"  l^/-  ^^emraent  or  contractor  quarters  are  available  and  U.S.  Government  or  contractor  messing  facilities 

?^i,  ™i  ^1  J  '""2"k'  ';:P*"'^  "•'  °'  *''  "  P"^'^  '"  "^"  ""««'»  ""d  '""dental  expenses  at  An^itl^  Sand  AksS^ 
Th.s  rate  will  be  mcreased  by  the  amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  $10  for  each  mil  prooaVS 

;ly^^^oriay:f2p:rr,""  °^  ^^ ''-"'  ^^^  '^-'"  -^^'^  ^™  «»^  -  '^«  ^^y  »^-  -'-» th^^r^oo^r;^ 

ar*  u^"dTi^I  -n^^-H  ^,^""™*"'  "  contractor  quarters  are  available  and  U.S.  Government  or  contractor  messing  facilities 
are  used  a  meal  and  incidental  expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed  in  the  table  This  rate  w  1  S 
increased  by  the  amount  paid  for  U.S.  Government  or  contractor  quarters.  P    «-r  ueu  in  me  laoie.    inis  rate  will  be 

me  meaJ  rates  listed  below  are  prescribed  for  the  following  locations  in  Alaska:  Cape  Lisbume  RRL  Caoe  Newenham  RRI 
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DOD  Personnel  

Non-DOD  Personnel 


Daily 
rate 


S13 
30 


L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  93-27927  Filed  11-12-93;  8:45  am] 
BfUJNO  COOf  s<icoo«  il 


Department  of  the  Navy 

Intent  To  Prepare  An  Environmental 
Impact  Statement  for  Base 
Realignment  At  Marine  Corps  Air 
Station  Cherry  Point,  Craven  County, 
NC 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  realignment 
of  Marine  Corps  Air  Station  (MCAS) 
Cherry  Point,  Craven  County,  North 
Carolina.  This  action  is  being  conducted 
in  accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(Public  Law  101-510)  and  the  specific 
1993  base  closure  and  realignment 
decisions  approved  by  the  Congress  in 
September  1993. 

The  proposed  action  involves  the 
relocation  of  approximately  200  F/A-18 
aircraft  with  dedicated  personnel  from 
the  Naval  Air  Station  Cecil  Field, 
lacksonville,  Florida,  to  MCAS  Cherry 
Point.  Several  military  construction 
projects  are  required  to  upgrade  existing 
facilities  and  construct  new  facilities  to 
support  the  increased  operations.  This 
will  most  likely  include  construction  of 
family  housing  at  off-base  locations 
within  commuting  distance  of  MCAS 
Cherry  Point.  Relocation  of  the  F/A-18s 
to  MCAS  Cherry  Point  may  require 
increased  use  of  air  training  routes  and 
ranges  in  Eastern  North  Carolina.  An 
existing  outlying  airfield  may  need  to  be 
renovated  or  a  new  outlying  airfield 
may  need  to  be  developed  to  provide  for 
the  increased  training  needs. 
Approximately  4,000  additional 
personnel  plus  their  dependents  will 
relocate  to  MCAS  Cherry  Point  as  a 
result  of  this  action. 

Alternatives  addressed  in  the  EIS  will 
focus  on  means  of  meeting  MCAS 
Cherry  Point  realignment  requirements, 
including  alternative  construction  site 
locations  and  alternative  training 


scenarios.  Alternative  sites  have  been 
identified  for  construction  of  new 
hangars,  shops,  and  other  support 
facilities  to  serve  the  F/A-18  aircraft  at 
MCAS  Cherry  Point.  A  Housing  Market 
Study  and  Housing  Site  Selection  Study 
have  been  initiated  to  determine 
potential  locations  for  off-base  housing 
sites.  The  feasibility  of  utilizing  existing 
outlying  airfields,  other  government 
controlled  property,  or  non-government 
controlled  sites  will  be  evaluated  to 
identify  alternative  locations  for  aircraft 
training  near  MCAS  Cherry  Point.  An 
airspace  analysis  is  being  conducted  to 
identify  alternative  scenarios  for  aircraft 
training.  Cumulative  impacts  associated 
with  the  realignment  of  all  personnel 
and  activities  to  the  Cherry  Point  region 
will  be  considered.  Major 
environmental  issues  that  will  be 
addressed  in  the  EIS  include  noise,  air 
quality,  air  space  use,  traffic,  utilities, 
and  community  facilities. 

The  Department  of  the  Navy  will 
initiate  a  scoping  process  for  the 
purpose  of  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  this  action.  The  Navy  will  hold  three 
public  scoping  meetings  in  Eastern 
North  Carolina  as  part  of  the  preparation 
of  the  Draft  EIS.  Scoping  meetings  will 
be  held  as  follows: 

December  7. 1993,  at  the  New  Bern  High 
School,  4200  Academic  Drive,  New 
Bern,  North  Carolina,  starting  at  7 
p.m. 

December  8, 1993.  at  the  Duke 
University  Marine  Labs,  111  Pivers 
Island  Road,  Beaufort,  North  Carolina, 
starting  at  7  p.m. 

December  9, 1993,  at  Jones  County  Civic 
Center,  Highway  58  South,  Trenton. 
North  Carolina,  starting  at  7  p.m. 

These  meetings  will  be  advertised  in 
selected  local  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Navy  and 
Marine  Corps  representatives  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regarding 
issues  of  concern  to  the  public  It  is 
important  that  federal,  state,  and  local 
agencies  and  interested  individuals  take 
this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
EIS.  In  the  interest  of  available  time, 
each  speaker  will  be  asked  to  limit  their 
oral  comments  to  five  minutes. 


Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  to:  Commander, 
Atlantic  Division,  Naval  Facilities 
Engineering  Command,  1510  Gilbert 
Street,  Norfolk.  Virginia  23511-2699 
(Attn:  Mr.  Jim  Haluska.  Code  2032JH), 
telephone  (804)  445-2307.  All 
comments  must  be  received  no  later 
than  December  23, 1993. 

Dated:  November  9, 1993. 

Michael  P.  Ruminel, 

LCDR.  JACC.  USS.  Federal  Register  Uaison 
Officer. 

IFR  Doc.  93-27977  Filed  11-12-93;  8:45  ami 

BtLLMG  COOC  MIO-^E-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  1862-009] 

City  of  Tacoma,  Washington; 
Extension  of  Time 

November  9, 1993. 

Take  notice  that  the  deadline  for  the 
filing  of  comments,  recommendations, 
terms  and  conditions,  or  prescriptions 
for  all  issues  is  extended  to  and 
including  February  7, 1994.  This  notice 
extends  the  time  as  published  in  the 
Federal  Register  on  October  28, 1993  at 
58  FR  57994. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-27980  Filed  11-12-93;  8:45  am| 

BILUNG  CODE  6717-01-11 

[Project  rtos.  1 1 432-000.  et  at.] 

Hydroelectric  Applications  [Hydro 
Matrix  Partnership,  Ltd.,  et  a/.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 
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b.  Project  No.:  1 1432-000. 

c.  Date  Filed:  August  26.  1993. 

d.  Applicant:  Hydro  Matrix 
Partnership.  Ltd. 

e.  Name  of  Project:  Falls  Lake. 

f.  Location:  On  the  Neuse  River  in 
Wake  County.  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791  {a}-825(r). 

h.  Applicant  Contact:  James  B.  Price. 
120  Calumet  Q..  Aiken.  SC  29803.  (803) 
642-2749. 

i.  FEflCCbnfocf.  Charles  T.  Raabe. 
(202)219-2811. 

j.  Comment  Date:  December  27.  1993. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers'  Falls  Lake 
Dam  and  Reservoir  and  would  consist 
of:  (1)  A  new  powerhouse  containing 
two  2.500-kVV  generating  units:  (3)  a 
400-foot-long  transmission  line;  (4)  a 
13.8-kV  switchyard;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  26GWh  and 
that  the  cost  of  the  studies  under  the 
permit  would  be  $100,000.  Power 
would  be  sold  to  Carolina  Power  and 
Light  Co. 

1 .  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.A10.  B.C.  andD2. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1437-000. 

c.  Date  Filed:  September  23. 1993. 

d.  Applicant:  Hydro  Matri.x 
Partnership.  Ltd. 

e.  Name  of  Project:  Jordan  Dam 
Project. 

f.  Location:  On  the  Haw  River. 
Chatham  County.  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  James  B.  Price. 
Hydro  Matrix  Partnership.  Ltd..  120 
Calumet  Ct..  Aiken.  SC  29803.  (803) 
642-2749. 

i.  FERC  Contact:  Robert  Bell  (dtj  (202) 
219-2806. 

j.  Comment  Date:  December  27,  1993. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  1.1 50- foot-long,  118  foot-high 
B.  Everett  Jordan  Dam.  a  rock-filled 
structure  owned  by  the  U.S.  Army  Corps 
of  Engineers  and  consists  of:  (1)  A 
proposed  intake  structure:  (2)  a 
proposed  1150-foot-long  penstock 
within  the  existing  outlet  tunnel;  (3)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  installed 
capacity  of  5000-kVV:  (4)  a  proposed 
535-6x>t-long.  13.6-kV  transmission 
line;  and  (5)  appurtenant  facilities. 

1.  Purpose  of  Project:  All  project 
energy  produced  would  be  sold  to  a 
local  utility. 


m.  This  notice  also  consists  of  the 
follot^ing  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B.  C.  «ind  D2. 

n.  Avxsilable  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104.  Washington.  DC  20426.  or  by 
calling  (202)  20»-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Hydro  Matrix 
Partnership,  Ltd.  120  Calumet  Court, 
Aiken.  SC  29803.  (803)  642-2749. 

3  a.  Type  of  Applications:  Subsequent 
Licenses. 

b.  Project  Nos.:  2396-001.  2397-001. 
2399-001,2400-001. 
^  c.  Date  Filed:  December  31,  1991. 
*  d.  Applicant:  Central  Vermont  Public 
Service  Corporation. 

e.  Name  ^Projects:  Pierce  Mills 
Project.  Gage  Project.  Arnold  Falls 
Project,  Passumpsic  Project. 

f.  Location:  On  the  Passumpsic  River 
in  Caledonia  County.  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  de  R. 
Stein,  Central  Vermont  Public.  Service 
Corporation.  77  Grove  Street,  Rutland, 
VT  05701,  (802)  773-2711. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

i-  Deadline  Date:  See  standard 
paragraph  DlO.  (December  27. 1993). 

k.  Status  of  Environmental  Analysis: 
These  applications  have  been  accepted 
for  filing  and  are  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  DlO. 

1 .  Description  of  Projects: 

Pierce  Mills  Project 

The  project  as  licensed  consists  of  the 
following:  a  dam  structure,  a 
powerhouse,  an  intake  structure  with  a 
penstock,  an  impoundment,  a 
transmission  line,  and  appurtenant 
facilities.  The  existing  project  has  a 
generator  capacity  of  250  kilowatts 
(kW).  a  hydraulic  capacity  range  of  90 
to  200  cubic  feet  per  second  (cfs).  and 
an  average  annual  generation  of  about 
1.610  megawatt-hours  (MWH). 

The  applicant  has  proposed  to  change 
the  existing  operation  of  daily  peaking 
to  a  run-of-river  operation.  The 
applicant  would  maintain  0.5-  to  1-inch- 
high  of  water  passing  over  the  spillway 
and  into  the  330-foot-long  bypass  reach. 
This  amount  of  water  is  equivalent  to  a 
flow  of  7.5  cfs. 

In  detail,  the  project  is  described  as 
follows: 

(1)  A  concrete  gravity  dam  consisting 
of  a  spillway  section,  93  feet  long  by  18 


feet  high,  with  a  crest  elevation  of  603.5 
feet  mean  sea  level  (msl),  topped  with 
1.5- foot-high  flashboards; 

(2)  An  intake  structure,  totaling  37 
feet  long,  consisting  of  (a)  a  retaining 
wall.  17  feet  long,  with  a  crest  elevation 
of  610.5  feet  msl;  and  (b)  a  nonoverflow 
section,  with  a  10-foot-high  by  10-fool- 
wide  bulkhead  gate,  leading  to  a  6-foot- 
diameter,  246-foot-long  steel  penstock; 

(3)  A  powerhouse,  22  feet  long  by  22 
feet  wide,  equipped  with  a  vertical 
Francis  hydroelectric  generating  unit. 
with  (a)  a  rated  capacity  of  250  kilowatts 
(kW);  (b)  a  hydraulic  capacity  range  of 
90  to  200  cubic  feet  per  second  (cfs);  (cj 
an  average  annual  generation  of  J  .610 
megawatt-hours  (MWH);  and  (d)  a  gross 
head  of  18.3  feet: 

(4)  An  impoundment  having  (a)  a 
surface  area  of  24.7  acres  (AC);  (b)  a  use- 
able storage  capacity  of  24.7  acre- feet 
(AF);  and  (c)  a  normal  headwater 
elevation  of  605.0  feet  msl  and  tailwater 
elevation  of  586.7  feet  msl; 

(5)  A  12.5-kilovolt  (kV),  transmission 
line;  and 

(6)  Appurtenant  facilities. 

Gage  Project 

The  existing  Gage  Project's  principal 
features  consist  of  a  dam  structure,  a 
powerhouse,  an  intake  structure  with  a 
power  tunnel,  an  impoundment,  a 
transmission  line,  and  appurtenant 
facilities.  The  existing  project  has  a 
generator  capacity  of  700  kilowatts 
(kW),  a  hydraulic  capacity  range  of  170 
to  700  cubic  feet  per  second  (cfs),  and 
an  average  annual  generation  of  about 
2,766  megawatt-hours  (MWH). 

The  appHcant  has  proposed  to  change 
the  existing  operation  of  daily  peaking 
to  a  nm-of-river  operation.  To  enhance 
1.7  miles  of  river  reach  downstream  of 
the  project,  the  applicant  also  proposed 
to  maintain  3-inch-high  of  water  passing 
just  over  the  spillway  section,  rather 
than  the  entire  dam  length.  This  amount 
of  water  is  eouivalent  to  a  flow  of  17  cfs. 

In  detail,  tne  project  is  described  as 
follows: 

(1)  A  concrete  gravity  dam  consisting 
of  three  spillway  sections:  (a)  The  North 
section.  176  feet  long  by  maximum 
height  of  13  feet,  with  a  crest  elevation 
of  534.2  feet  mean  sea  level  (msl). 
topped  with  6.0-{6ot-high  hinged- 
flashboards;  (b)  the  concrete-capped 
Center  section,  constructed  on  a  rock- 
ledge  island,  about  30  feet  long,  with  a 
crest  elevation  of  542.1  feet  msl;  and  (c) 
the  South  section.  43  feet  long  by  18  feet 
high,  with  a  crest  elevation  of  538.9  feet 
msl,  topped  with  1.0-foot-htgh  wooden 
flashboajtis; 

(2)  An  intake  structure  consisting  of 
(a)  a  51-foot-wide  headgate  structure 
with  four  headgates;  and  (b)  a  90- foot- 


Federal  Register  /  Vol.  58,  No.  218  /  Monday,  November  15,  1993  /  Notices 


60189 


long  by  44-foot-wide  by  16-foot-deep 
power  canal; 

(3)  A  powerhouse,  equipped  with  two 
vertical  S.  Morgan  Smith  hydroelectric 
generating  units:  (a)  one  is  rated  at  300 
kilowatts  (kW)  and  one  rated  at  400  kW, 
totaling  a  plant  rated  capacity  of  700 
kW;  (b)  a  hydraulic  capacity  range  of 
170  to  700  cubic  feet  per  second  (cfs); 
(c)  an  average  annual  generation  of 
2.766  megawatt-hours  (MWH);  and  (d)  a 
gross  head  of  15  feet; 

(4)  An  impoundment  having  (a)  a 
surface  area  of  15.2  acres  (AC);  (b)  a 
useable  storage  capacity  of  13.8  acre-feet 
(AF):  and  (c)  a  normal  headwater 
elevation  of  539.9  feet  msl  and  tailwater 
elevation  of  524.9  feet  msl; 

(5)  A  12.5-kilovolt  (kV),  transmission 
line;  and 

(6)  Appurtenant  facilities. 

Arnold  Falls  Project 

The  existing  Arnold  Falls  Project's 
principal  features  consist  of  a  dam 
structure,  a  powerhouse,  an 
impoundment,  a  transmission  line,  and 
appurtenant  facilities.  The  existing 
project  has  a  generator  capacity  of  350 
kilowatts  (kW),  a  hydraulic  capacity 
range  of  150  to  262  cubic  feet  per 
second  (cfs),  and  an  average  annual 
generation  of  about  1,580  megawatt- 
hours  (MWH). 

The  applicant  has  proposed  to  change 
the  existing  operation  of  daily  peaking 
to  a  run-of-river  operation.  The 
applicant  would  maintain  0.5-  to  1-inch- 
high  of  water  passing  over  the  spillway 
and  into  the  300-foot-long  bypass  reach. 
This  amount  of  water  is  equivalent  to  a 
flow  of  20  cfs. 

In  detail,  the  project  is  described  as 
follows: 

(1)  A  timber  crib  dam  consisting  of 
two  spillway  sections:  (a)  The  North 
dam  section,  189  feet  long  by  18  feet 
high,  with  a  crest  elevation  of  572.72 
feet  mean  sea  level  (msl)  topped  with 
1.5-foot-high  flashboards;  and  (b)  the 
South  dam  section,  66  feet  long  by  15 
feet  high,  with  a  crest  elevation  of 
572.80  msl,  topped  with  1.5-foot-high 
flashboards; 

(2)  A  powerhouse,  18  feet  long  by  21 
feet  wide,  equipped  with  a  vertical  S. 
Morgan  Smith  hydroelectric  generating 
unit,  with  (a)  a  rated  capacity  of  350 
kilowatts  (kW);  (b)  a  hydrauHc  capacity 
range  of  150  to  262  cubic  feet  per 
second  (cfs);  (c)  an  average  aimual 
generation  of  1,580  megawatt-hours 
(MWH);  and  (d)  a  gross  head  of  18  feet; 

(3)  An  impoundfment  having  (a)  a 
surface  area  of  7.2  acres  (AC);  (b)  a 
useable  storage  capacity  of  10.8  acre-feet 
(AF);  and  (c)  a  normal  headwater 
elevation  of  574.3  feet  msl  and  tailwater 
elevation  of  556.12  feet  msl; 


(4)  A  12.5-kilovolt  (kV),  transmission 
line:  and 

(5)  Appurtenant  facilities. 

Passumpsic  Project 

The  existing  Passumpsic  Project's 
principal  features  consist  of  a  dam 
structure,  a  powerhouse,  an  intake 
structure  with  a  power  tunnel,  an 
impoundment,  a  transmission  line,  and 
appurtenant  facilities.  The  existing 
project  has  a  generator  capacity  of  700 
kilowatts  (kW),  a  hydraulic  capacity 
range  of  195  to  460  cubic  feet  per 
second  (cfr).  and  an  average  annual 
generation  of  about  3,  868  megawatt- 
hours  (MWH). 

The  applicant  has  propcsed  to  change 
the  existing  operation  of  daily  peaking 
to  a  run-of-river  operation.  To  enhance 
0.8-acre  of  bypass  reach  downstream  of 
the  project,  the  applicant  also  proposed 
to  maintain  0.5-  to  1-inch-high  of  water 
passing  over  the  spillway  section.  This 
amount  of  water  is  equivalent  to  a  flow 
of  20  cfs. 

In  detail,  the  project  is  described  as 
follows: 

(1)  A  concrete  gravity  dam  consisting 
of  two  spillway  sections:  (a)  The  North 
section,  126  feet  long  by  maximum 
height  of  10  feet,  with  a  crest  elevation 
of  519.98  feet  mean  sea  level  (msl), 
topped  with  1.0- foot-high  flashboards; 
and  (b)  the  South  section,  122  feet  long 
by  maximum  height  of  10  feet,  with  a 
crest  elevation  cf  519.98  feet  msl, 
topped  with  1.0-foot-high-flashboards; 

(2)  An  intake  structure  consisting  of 

(a)  a  27-foot-wide  headgate  structure 
with  two  headgates,  each  measuring 
about  12  feet  wide  by  8  feet  high;  and 

(b)  an  87-foot-long  by  19-  to22-foot-wide 
power  canal  with  an  ice/waste  sluice 
gate  and  a  24-foot-long  overflow 
spillway  located  on  the  canal's  outboard 
wall; 

(3)  A  powerhouse,  equipped  with  one 
vertical  Francis  hydroelectric  generating 
unit  with  (a)  a  rated  capacity  at  700 
kilowatts  (kW);  (b)  a  hydraulic  capacity 
range  of  195  to  460  feet  per  second  (cfs); 

(c)  an  average  annual  generation  of 
3,868  megawatt-hours  (MWH);  and  (d)  a 
gross  head  of  24  feet; 

(4)  An  impoundment  having  (a)  a 
surface  area  of  18.3  acres  (AC);  (b)  a 
useable  storage  capacity  of  18.4  acre-feet 
(AF);  adn  (c)  a  normal  headwater 
elevation  of  520.98  feet  msl  and 
tailwater  elevation  of  496.98  feet  msl; 

(5)  A  12.5-kiIovoIt  (kV),  transmission 
line;  and 

(6)  Appurtenant  facilities. 

m.  Purpose  of  Projects:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 


n.  This  notice  also  consists  of  the 
following  standard  parogmphs:  A4  and 
DIO. 

0.  Available  Location  of  Application: 
Copies  of  the  applications,  as  amended 
and  supplemented,  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  Copies  are  also 
available  for  inspection  and 
reproduction  at  Central  Vermont  Public 
Service  Corporation,  77  Grove  Street, 
Rutland,  VT,  05701. 

4  a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  2489-001. 

c.  Date  Filed:  December  31, 1991. 

d.  Applicant:  Central  Vermont  Public 
Service  Corporation. 

e.  Name  of  Project:  Cavendish  Project. 

f.  Location:  On  the  Black  River  in 
Windsor  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  de  R. 
Stein,  Central  Vermont  Public,  Ser\'ice 
Corporation,  77  Grove  Street,  Rutland. 
VT  05701,  (802)  773-2711. 

i.  FERC  Ck}ntoct:  Mr.  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Deadline  Date:  See  paragraph  DIO. 
(December  27, 1993). 

k.  Status  of  Environmental  Analysts: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DIO. 

1.  Ltescription  of  Project:  The  existing 
Cavandish  Project's  principal  features 
consist  of  a  dam  structure,  a 
powerhouse,  an  intake  structure  with  a 
power  tunnel  and  a  penstock,  an 
impoundment,  a  transmission  line,  and 
appurtenant  facilities. 

The  applicant  has  proposed  to  change 
the  existing  operation  of  daily  peaking 
to  a  run-of-river  operation.  The 
applicant  would  maintain  within  the 
bypass  reach  a  year-round  leakage  flow 
of  3-5  cfs. 

In  detail,  the  project  is  described  as 
follows: 

(1)  A  concrete  gravity  dam  consisting 
of  two  spillway  sections:  (a)  the  North 
section,  90  feet  long  by  25  feet  high, 
with  a  crest  elevation  of  878.13  feet 
mean  sea  level  (msl),  topped  with  6.0- 
foot-high  flashboards;  and  (b)  the  South 
section,  21  feet  long  by  6  feet  high,  with 
a  crest  elevation  of  881.  63  feet  msl, 
topped  with  2.5-foot-high  flashboards; 

(2)  An  intake  structure  consisting  of 
(a)  a  180-foot-long-power  tunnel;  and  (b) 
6-foot-diameter  steel  penstock; 

(3)  A  powerhouse,  64  feet  long  by  34 
feet  wide,  equipped  with  three 
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horizontal  Francis  hydroelectric 
generating  units:  (a)  two  of  which  are 
rated  520  kilowatts  (kW).  each,  and  one 
rated  at  400  kW;  (b)  a  hydraulic  capacity 
range  of  19  to  226  cubic  feet  per  second 
(cfs);  (c)  an  average  annual  generation  of 
6.108  megawatt-hours  (MWh):  and  (d)  a 
gross  head  of  119.53  feet: 

(4)  An  impoundment  having  (a)  a 
surface  area  of  10  acres  (AC):  (b)  a 
useable  storage  capacity  of  18.4  acre-feet 
(AF):  and  (c)  a  normal  headwater 
elevation  of  884.13  feet  msl  and 
tailwater  elevation  of  764.6  feet  msl: 

(5)  A  transmission  line;  and 

(6)  Appurtenant  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  Room 
3104.  Washington,  DC,  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Central  Vermont  Public 
Service  Corporation.  77  Grove  Street. 
Rutland.  VT,  05701. 

5.  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2283-005. 

c.  Date  Filed:  December  10. 1991. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Gulf  Island— Deer 
Rips  Project. 

f.  Location:  On  the  Androscoggin 
River.  Androscoggin  County.  Maine. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act.  6  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gerald  C 
Poulin.  Central  Maine  Power  Company. 
Edison  Drive.  Augusta.  ME  04336.  (207) 
623-3521. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  See  Paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

1.  Description  of  Project:  The  Gulf 
Island— Deer  Rips  Project  (Project) 
consists  of  three  discrete  generating 
facilities.  Beginning  with  the  most 
upstream:  The  Gulf  Island  powerhouse, 
the  Deer  Rips  powerhouse,  and  the 
Androscoggin  No.  3  powerhouse.  For 
the  existing  condition,  the  Project  has  a 
total  nameplace  generator  capacity  of 


32.6  megawatts  (MW)  and  an  average 
annual  generation  of  about  189,703 
megawatt-hours  (MWH).  For  the 

Proposed  condition,  the  Project  would 
ave  a  total  nameplate  generator 
capacity  of  35.6  MW  and  an  average 
annual  generation  of  about  195.853 
MWH. 

The  existing  Gulf  Island— Deer  Rips 
Project's  principle  features  consists  of 
two  dam  structures,  two  impoundments, 
three  powerhouses,  and  appurtenant 
facilities.  In  detail,  the  existing  and 
proposed  project  is  described  as  follows: 

Gulf  Island  Development 

(1)  A  concrete  gravity  and  earthfill 
dam.  totaling  about  2.488  feet  long,  with 
a  maximum  height  of  92  feet,  consisting 
of  (a)  a  370-foot-long  spillway  section, 
topped  with  about  7-foot-hi^ 
flashboards,  having  a  crest  elevation  of 
255.0  feet  (USGS):  (b)  a  340-foot-long 
gate  section,  have  (!)  two  stony  gates, 
each  measuring  16  feet  high  by  8.5  feet 
wide,  (ii)  seven  Taintor  gates,  each 
measuring  15  feet  high  by  30  feet  wide, 
(iii)  a  stanchion  section.  13  feet  high  by 
49.5  feet  wide,  and  (iv)  a  16-foot-wide 
sluice  gate;  (c)  a  149-foot- long  intake 
section,  integral  with  the  powerhouse, 
having  trashracks  with  Vie-inch  steel 
bars  at  4-'Vie  inches  openings;  (d)  a  349- 
foot-long  bulkhead;  and  (e)  1,280-foot- 
long  earth  embankments; 

(2)  A  concrete,  steel,  and  brick 
powerhouse,  about  90  feet  high  by  32 
feet  wide  by  146  feet  long,  equipped 
with  three  vertical  Francis  units  having 
(a)  an  existing  total  rated  capacity  of 
22,200  kilowatts  (kW).  maximum 
hydraulic  capacity  of  6.450  cubic  feet 
per  second  (c£s),  and  an  average  annual 
generation  of  131.098  MWh;  (b)  a 
proposed  total  rate  capacity  of  25.200 
kW.  maximum  hydraulic  capacity  of 
6.610  cfs,  and  an  average  annual 
generation  of  137.248  MWh;  and  (c)  a 
rated  head  of  56  feet; 

(3)  An  impoundment,  about  14.7 
miles  long,  having  (a)  a  surface  area  of 
about  2.862  acres  (AC);  (b)  a  gross 
storage  capacity  of  55,100  acre-feet  (AF); 
(c)  a  useable  storage  capacity  of  10.300 
AF;  and  (d)  a  normal  pool  headwater 
elevation  of  262.0  feet  (USGS)  and 
tailwater  elevation  of  206.0  fl  (USGS); 
and 

(4)  Appurtenant  facilities. 

Deer  Rips — Androscoggin  No. 
Development 

(1)  A  concrete  gravity  dam,  totaling 
about  933  feet  long,  with  a  maximum 
height  of  50  feet  considering  of  (a)  a 
738-foot-long  spillway  section,  topped 
with  about  4-foot-high  flashboards, 
having  a  crest  elevation  of  201.7  feet 
(USGS);  (b)  a  94-foot-long  headworks 


section,  located  on  the  west  bank,  for 
the  Deer  Rips  powerhouse,  having  eight 
wooden  gates,  each  measuring  14  feet 
high  by  7  feet  wide,  leading  to  a  canal. 
650  feet  long  by  75  feet  wride  by  22 
average  deep;  (c)  a  forebay.  located  on 
the  east  bank.  45  feet  long  by  38  feet 
wide,  having  3  and  5  feet  high 
flashboards.  leading  to  a  45-foot-long 
headworks  section  for  the  Androscoggin 
No.  3  powerhouse,  having  two  steel 
gates,  each  measuring  14  feet  by  17.5 
feet  wide; 

(2)  The  Deer  Rips  concrete,  steel,  and 
brick  powerhouse,  about  70  feet  high  by 
47  feet  wide  by  136  feet  long,  with  a  32- 
foot-wide  by  57-foot-long  addition, 
equipped  with  five  horizontal  twin- 
runner  Francis  units  and  two  vertical 
Francis  units  having  (a)  a  total  rated 
capacity  of  6,817  kW;  (b)  a  total 
hydraulic  capacity  of  3.345  cfs;  (c)  an 
average  annual  generation  of  31,628 
MWh;  (d)  a  rated  head  of  32  feet;  (e)  six 
trashracks  with  %-inch  steel  bars  at  2- 
»/•  inch  openings  and  one  trashrack  with 
V4-inch  steel  bars  at  2-Vi  inch  openings: 
and  (f)  an  excavated  tailrace  about  250 
feet  long  by  150  feet  wide; 

(3)  the  Androscoggin  No.  3  concrete, 
steel,  and  brick  powerhouse,  about  70 
feet  high  by  44  feet  wide  by  52  feet  long, 
equipped  with  one  vertical  fixed-blade 
units  having  (a)  a  rated  capacity  of  3.600 
kW;  (b)  a  total  hydraulic  capacity  of 
1,775  cfs;  (c)  an  average  annual 
generation  of  26.997  MWH;  (d)  a  rated 
head  of  32  feet;  (e)  one  trashrack  with 
Vu-inch  steel  bars  at  3-*/i  inch  openings; 
and  (0  an  excavated  trailrace  about  400 
feet  long  by  60  feet  wide; 

(4)  An  impoundment,  about  1.3  miles 
long,  having  (a)  a  surface  area  of  about 
130  AC;  (b)  a  gross  storage  capacity  of 
1.200  AF;  (c)  a  negligible  useable  storage 
capacity;  and  (d)  a  normal  pool 
headwater  elevation  of  205.7  feet 
(USGS)  and  tailwater  elevation  of  173.7 
ft  (USGS);  and 

(5)  Apprutenant  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  Room 
3104.  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Central  Main  Power 
Company.  34  Anthony  Avenue. 
Augusta.  ME  04330.  (207)  623-3521. 
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6  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11264-000. 

c.  Date  filed:  March  6. 1992. 

d.  Applicant:  Turbine  Industries,  Inc. 

e.  Name  of  Project:  Coolemee  Dam 
Hydro  Project. 

f.  Location:  On  the  South  Fork  of  the 
Yadkin  River,  Rowan  County,  North 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  §§791(a}-825(r). 

h.  Applicant  Contact:  Mr.  George  S. 
Cook,  Turbine  Industries,  Inc..  5312 
Groometown  Road,  Greensboro,  North 
Carolina  27407,  (919)  294-9995. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  Deadline  for  Interventions  and 
Protests,  and  also  for  Comments. 
Recommendations,  Terms  &■  Conditions, 
and  Prescriptions:  December  23,  1993. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
niing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D4. 

1.  Description  of  Project:  The  proposed 
project  facilities  would  consist  of:  (1)  an 
existing  dam  500  feet  long  and  12  feet 
high;  (2)  an  existing  reservoir  with  a 
surface  area  of  20  acres  at  a  spillway 
crest  elevation  of  658  feet  mean  sea 
level  and  a  gross  storage  capacity  of  56 
acre-feet;  (3)  two  existing  penstocks  8 
feet  in  diameter  and  84  and  150  feet 
long,  respectively;  (4)  an  existing 
powerhouse  containing  two  turbine- 
generator  units  having  a  total  capacity  of 
1,400  kilowatts;  (5)  a  proposed  150-foot- 
long,  2.4-kiIovolt  transmission  line;  and 
(6)  appurtenant  facilities.  The  applicant 
estimates  that  the  cost  of  the  project  is 
$250,000.  The  average  annual 
generation  will  be  approximately  6.2 
gigawatthours.  The  dam  is  owned  by 
Turbine  Industries,  Inc. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A3, 
A9,Bl,andD4. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room 
3104.  Washington.  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  George  S.  Cook. 
5312  Groometown  Road,  Greensboro, 
North  Carolina  27407  (919)  294-9995. 

7  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  9654-015. 


c.  Date  filed:  October  21, 1993. 

d.  Applicant:  MSW  Credit  Shelter 
Trust,  Brian  M.  Wirkkala,  Trustee,  and 
Brenda  Wirkkala  See. 

e.  Name  of  Project:  Bumham  Creek. 

f.  Location:  On  Bumham  Creek  in 
Pacific  County.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Brenda 
Wirkkala  See,  HCR  78  Box  608.  Naselle. 
WA  98638,  (206)  484-3878. 

i.  FERC  contact:  Etta  Foster,  (202) 
219-2679. 

j.  Comment  Date:  December  17, 1993. 

k.  Description  of  Proposed  Action: 
MSW  Credit  Shelter  Trust.  Brian  M. 
Wirkkala,  Trustee,  representing  the 
estate  of  Martin  S.  Wirkkala  proposes  to 
transfer  the  license  for  the  Bumham 
Creek  Project  to  Brenda  Wirkkala  See. 
MSW  Credit  Shelter  Trust  was  created 
in  accordance  with  the  lait  will  and 
testament  of  Martin  S.  Wirkkala. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11439-000. 
c  Date  filed:  October  1. 1993. 

d.  Applicant:  Hydro  Matrix 
Partnership,  Ltd. 

e.  Name  of  Project:  Gathright  Dam 
Project. 

f.  Location:  On  the  Jackson  River,  near 
Falling  Spring,  in  Allegheny  County. 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  §  §  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  James  B. 
Price,  Ph.  D.,  W.V.  Hydro.  Inc..  120 
Calumet  Ct.,  Aiken,  SC  29803.  (803) 
642-2749. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  Comment  Date:  January  3, 1994. 

k.  Description  ofProject:The 
proposed  project  would  utilize  the  U.S. 
Department  of  the  Army  Corps  of 
Engineers  Gathright  dam  and  would 
consist  of  the  following:  (1)  a  proposed 
penstock;  (2)  a  proposed  powerhouse 
containing  one  turbine-generator  unit  at 
a  total  rated  capacity  of  3,000  kilowatts; 
(3)  a  proposed  13.8-kiIovolt  (kV) 
transmission  line  mnning  .26  mile  from 
the  switchyard  connecting  to  an'existing 
13.8-kV  substation.  The  average  annual 
generation  is  estimated  to  be  22 
gigawatthours.  The  cost  of  the  studies  is 
$100,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A5. 
A7.  A9.  AlO.  B.  C.  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11434-000. 


c  Date  Filed:  September  13, 1993. 

d.  Applicant:  Gty  of  Flint  DPW  & 
Utilities. 

e.  Name  of  Project:  Holloway  Etem. 

f.  Location:  On  the  Flint  River  in 
Genesee  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791  (a)-825(r). 

h.  Applicant  Contact:  Robert  C  Evans, 
4520  Comanche  Dr.,  Okemos.  Ml  48864. 
(517)351-5400. 

i.  FERC  Contact:  Charies  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Comment  Date:  January  7. 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  existing  3,948-foot-long  and  30- 
foot-high  earth  dam;  (2)  the  existing 
1,400-acre  reservoir.  (3)  a  proposed 
intake  structure;  (4)  a  new  concrete 
powerhouse  located  downstream  of  the 
dam  and  housing  two  generating  units 
for  total  installed  capacity  of  700  kW; 
(5)  a  proposed  tailrace;  (6)  a  new  ^15- 
kV  or  equivalent  transmission  line;  and 
(7)  appurtenant  facilities.  The  cost  of  the 
studies  to  be  performed  under  the 
permit  would  be  $250,000.  The  site  is 
owned  by  the  City  of  Flint,  Michigan. 
The  applicant  proposes  that  all  power 
generated  would  be  sold  to  Consumers 
Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B,  C,  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11438-000. 

c.  Date  Filed:  September  27, 1993. 

d.  Applicant:  Dash'\e\ds  Hydro 
Associates. 

e.  Name  of  Project:  Dashields  Hydro 
Project. 

f.  Locotion;  On  the  Ohio  River,  near 
Sewickely,  Allegehany  County, 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  V.  James 
Dunlevy,  185  Genesee  Street,  Suite 
1518,  Utica,  NY  13501,  (315)  793-0366. 

i.  FERC  Contact:  Ed  Lee  (202)  21^ 
2809. 

j.  Comment  Date:  December  27, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S 
Army  Corps  of  Engineers'  Dashields 
Lock  and  Dam  and  consists  of  the 
following  new  facilities:  (1)  A 
powerhouse  containing  three  8.3-MW 
generating  units  for  a  total  installed 
capacity  of  25  MW;  (2)  a  230-foot-wide, 
88-foot-long  tailrace;  (3)  a  2.2-mile-long, 
69-Kv  transmission  line;  and  (5) 
appurtenant  facilities.  The  average 
annual  generation  would  be  96.8  GWh. 
The  applicant  estimates  that  the  cost  of 
the  studies  under  the  terms  of  the 
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permit  would  be  $85,000.  All  power 
generated  would  be  sold  to  a  local 
utility  company.  The  project  lock  and 
dam  is  owned  by  the  U.S.  Army  Corps 
of  Engineers.  Pittsburgh  District,  1000 
Liberty,  Federal  Building.  Room  1834. 
Pittsburgh,  PA  15222. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B.  C.  and  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 
A3.  Developement  Application — Any 

aualified  development  applicant 
esiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
comjjeting  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Developement  Application- 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 


competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
prtliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


Bl.  Protests  or  Motions  to  Intervene— 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  ojf  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  RLE  COMPETING  APPUCATION" 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.;  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
Cl.  Filing  ana  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title  » 

"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
document  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments— Fedenl. 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
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have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representives. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991.  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (December 
27, 1993  for  Project  No.  11264-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (February  10. 1994  for 
Project  No.  11264-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST".  "MOTION 
TO  INTERVENE  ",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  AJiy  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington.  D.C  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  u{>on  each 
representative  of  the  applicant  specified 


in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (December 
27, 1993  for  Project  No.  2283-005).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (February  10, 1994 
for  Project  No.  2283-005). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  ft-om  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS'. 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms,  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  Ust 
prepared  by  the  Commission  in  this 


proceeding,  in  accordance  with  18  CFR 
4.34(b),  and  385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (December 
27, 1993  for  Project  Nos.  2396-001,  et 
al.  and  Project  No.  2489-001).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (February  7, 1994  for 
project  Nos.  2396-001,  et  al.  and  Project 
No.  2489-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
apphcation  directly  bom  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
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Dated:  November  9. 1993.  Washington,  DC 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-27981  Filed  11-12-93.  8:45  am] 
BMJJNQ  COW  tm-tVM 


[Docket  No.  RS92-3-004] 

Arltia  Energy  Resources  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

Novembers,  1993. 

Take  notice  that  on  November  1, 
1993.  Arkla  Energy  Resources  Company 
(AERCo)  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  in  Docket  Nos. 
RS92-3-004.  RP93-3  and  TM94-1-31 
revised  tariff  sheets.  The  following  tariff 
sheets,  filed  in  compliance  with  the 
Commission's  August  2, 1993,  order  in 
Docket  No.  RS92-3-001,  to  be  effective 
September  1, 1993,  reduce  AERCo's 
rates  for  restructured  services  to  reflect 
the  overall  cost  of  service  and 
throughput  approved  by  the 
Commission  in  its  September  23, 1993, 
order  in  Docket  No.  RP93-3: 

Third  Revised  Volume  No.  J 

Revised  Original  Sheet  No.  4 
Revised  Original  Sheet  No.  4.1 

AERCo  states  that  the  following  tariff 
sheets,  which  are  effective  as  of 
November  1, 1993,  are  identical  to  the 
tariff  sheets  described  above,  except  that 
they  reflect  fuel  percentages  and  fuel 
cost  tracker  language  in  compliance 
with  the  Commission's  order  of  October 
29,  1993,  in  Docket  No.  TM94-1-31: 

Third  Revised  Volume  No.  1 

Sub  1st.  Revised  Sheet  No.  4 
Sub  1st.  Revised  Sheet  No.  4.1 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  18, 1993.  file  with  the 
Federal  Energy  Regulatory  Commission. 


Customer 


Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Lois  D.  Cashell, 
Secretory. 
IFR  Doc  93-27937  Filed  11-12-93;  8:45  am) 

BtUJNO  CODE  tTir-OI-M 


[Docket  No*.  EF93-2011-O01,  EF93-2021- 
001.  and  EF83-2041-001] 

United  States  Department  of  Energy— 
Bonneville  Power  Administration; 
Filing 

November  8, 1993. 

Take  notice  that  on  November  1. 
1993.  the  Bonneville  Power 
Administration  tendered  for  filing  in 
these  dockets  its  Errata  to  Final  Studies 
and  Documentation  filed  as  part  of  its 
original  filings  in  these  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  17.  1993.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  b«:ome  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-27939  Filed  11-12-93;  8:45  am) 

BIUMQ  COOE  (Tir-OI-M 


[Docket  Na  CP94-46-000] 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Auttiorization 

November  8, 1993. 

Take  notice  that  on  October  27, 1993. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue.   . 
SE.,  Charleston.  West  Virginia  25314, 
filed  in  Docket  No.  CP94-46-000  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  for  the  construction  and 
operation  of  20  delivery  points  installed 
or  proposed  to  be  installed  under  NGPA 
Section  311  authorization,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  ojwn 
to  public  inspection. 

Columbia  proposes  to  operate  the  20 
delivery  points,  15  of  which  consist  of 
existing  facilities  (Nos.  1-15)  and  5  of 
which  are  scheduled  to  be  constructed 
(Nos.  16-20).  for  the  delivery  of  natural 
gas  being  transported  under  Columbia's 
Part  284  blanket  certificate,  issued  in 
Docket  No  CP8a-24O-00O.  Details  of  the 
facilities  and  proposed  deliveries  are  as 
follows. 


1.  National  Gas  and  Oil  Cofp 

2.  Norttiem  Industrial  Energy  Development  . 

3.  Kalida  Natural  Gas  Company 

4.  Gasco  DtstnbutJon  System 

5.  Panda  Rosemary  Corp ', 

6.  Paramount  Transmission  Co 

7.  Comnxxiweatth  Gas  Services.  Inc 

8.  Prestonsburg  City's  Utilities 

9.  West  Ohio  Gas  Company  „... 

10.  Graham  Energy  Marketing  Corp  

1 1 .  Kalida  Natural  Gas  Company 

12.  Northeast  Ohio  Natural  Gas  Corp 

13.  Foraker  Gas  Co ', 

14.  Symmes  Natural  Gas  Company '. 

15.  Southeastern  Natural  Gas  Co 

16.  Northeast  Ohio  Natural  Gas  Corp "I 

17.  Northeast  Ohio  Naturai  Gas  Corp Z. 


Locatkxi  (couaty/state) 


Perry/OH  

MuskJngum/OH  .... 

PutnanVOH  

LJcking/OH  

Northampton/NC  .. 

Hocking^OH 

Chesapeake/VA  ... 

Ftoyd/KY  

Putnam/OH 

Westmoreland/PA 

Hancock/OH 

Holmes/OH  

Perry/OH _. 

Lawrence/OH 

Morgan/OH  

FairfieW/OH 

Fairfietd/OH 


Proposed 

quantity  (dt 

equivalent 

per  day) 


Estimated 

cost  (dot- 

lars) 


5.000 

45.400 

15 

5.521 

1.500 

36.604 

500 

33.300 

36.000 

49.387 

5.000 

13.031 

96.000 

15.146 

3.000 

51,342 

10.000 

59.247 

50.000 

214,960 

1.500 

34.306 

200 

9.654 

900 

27.944 

50 

7.831 

10.200 

89.602 

100 

'27.100 

50 

21.500 
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Customef 


18.  Northeast  Ohio  Natural  Gas  Corp 

19.  Mountaineer  Gas  Company  

20.  Ohio  Cumberland  Gas  Company 

1 


Location  (county/state) 


Trumbull/OH 
Upshur/WV  . 
Holmes/OH 


Proposed 

quantity  (dt 

equtvaJent 

per  day) 


250 
200 
975 


Estimated 
cost  (dol- 
lars) 


20,000 
20.830 
21.000 


It  is  stated  that  all  of  the  facilities 
were  authorized  for  transportation 
service  under  NGPA  section  311.  It  is 
explained  that  the  transportation 
services  are  being  rendered  on  an 
interruptible  basis  pursuant  to  the  terms 
of  Columbia's  Rate  Schedule  ITS.  It  is 
stated  that  Columbia  is  being 
reimbursed  by  the  customers  for  the 
construction  costs.  It  is  asserted  that  the 
proposed  deliveries  will  be  within 
Columbia's  authorized  level  of  service 
and  that  the  proposal  will  have  no 
impact  on  Columbia's  existing  design 
day  and  annual  obligations  to  its 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  af^er  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashell, 
Secretary. 
|FR  Doc.  93-27941  Filed  11-12-93;  8.45  am) 

BILLING  CODC  6717-01-11 


[Docket  No.  CP94-66-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Application 

Novembers.  1993. 

Take  notice  that  on  November  3, 
1993,  Columbia  Gas  Transmission 
Corporation  (Columbia),  P.O.  Box  1273, 
Charleston,  West  Virginia  25325-1273, 
filed  in  Docket  No.  CP94-56-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  a  separate  compression  service 
provided  to  North  Carolina  Natural  Gas 
Corporation  (NCN),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 


with  the  Commission  and  open  to 
public  inspection. 

Columbia  states  that  by  order  issued 
October  25. 1989,  in  Docket  No.  CP89- 
636-000,  it  was  authorized  to  provide 
compression  service  as  well  as  sales 
service  to  NCN  at  the  new  Pleasant  Hill 
Interconnection.  It  is  stated  that 
compression  service  was  to  be  provided 
pursuant  to  an  agreement  executed 
between  the  parties  on  January  12, 1989, 
which  agreement  was  proposed  to  be 
included  in  Columbia's  FERC  Gas  Tariff, 
Original  Volume  No.  2  as  Rate  Schedule 
X-134.  Columbia  states  that  the  January 
12, 1989,  agreement  was  previously 
filed  with  the  Commission  on  January 
17,  1989,  as  part  of  Exhibit  P  in 
Columbia's  application  in  Docket  No. 
CP89-636-000. 

Columbia  submits  that  it  proposed  to 
charge  NCN  an  incremental  rate  of  $.077 
per  Dth  under  Rate  Schedule  X-134  as 
originally  filed.  It  is  stated  that  the 
Commission  rejected  this  proposed  rale. 
57  FERC  161,277  (1991).  Columbia 
states  that  it  refiled  Rate  Schedule  X- 
134  utilizing  a  one  part  demand  charge 
based  on  the  cost  of  service.  Columbia 
states  that,  while  the  Commission  found 
this  proposed  rate  treatment,  subject  to 
condition,  to  be  acceptable  (59  FERC 
161,278  at  62,014  (1992),  NCN  did  not 
agree  to  the  proposed  rate  treMment  and 
would  not  accept  the  propp^ed.  terms 
and  conditions  contained  in  the 
agreement  authorized  by  the 
Commission.  It  is  stated  th.at^CN's 
application  for  rehearing  of  the  latter 
order  is  currently  pending  before  the 
Commission.  Columbia  states  that 
authorization  of  its  request  for 
abandonment  would  render  NCN's 
rehearing  request  moot. 

Columbia  states  that  an  additional 
supplier  of  gas  to  NCN  at  the  Pleasant 
Hill  delivery  point  is  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco).  It 
is  stated  that  Transco  subsequently 
agreed  to  provide  and  is  currently 
providing  increased  pressure  to  NCN. 
Therefore,  Columbia  submits  that  NCN 
no  longer  requires  that  compression* 
service  be  made  available  by  Columbia 
for  third  party  gas  supplies  delivered  to 
NCN,  and  has  withdrawn  its  request  for 
such  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


application  should  on  or  before 
November  29, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Lois  Q.  Cashell. 
Secretory. 
IFR  Doc.  93-27942  Filed  11-12-93;  8:45  am) 

BILLING  COOC  •717-4>1-M 


[Docket  No.  CP93^431-001] 

Ouestar  Pipeline  Co.;  Amendment  to 
Application 

November  8, 1993. 

Take  notice  that  on  November  1. 
1993,  Questar  Pipeline  Company 
(Questar),  79  South  State  Street,  Salt 
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Lake  City.  Utah  84111  Hied  in  Docket 
No.  CP93-431-O01  an  amendment  to  its 
application  requesting  authority  to 
abandon,  by  reclassincation  to  a 
nonjurisdictional  gathering  designation, 
speciHc  certificated  non-main-line 
facilities  and  petition  for  declaratory 
order  filed  June  7, 1993.  in  Docket  No. 
CP93-431-OO0.  If  is  stated  that 
Questar's  amendment  informs  the 
Commission  of  the  revised  ownership  of 
the  1.48  miles  of  proposed  10-inch 
diameter  residue  pipeline  extending 
from  the  discharge  side  of  the  proposed 
Cutthroat  Processing  Plant,  a  joint 
venture  between  Questar  and  ANR 
Production  company  (ANRPC),  to  a 
point  of  interconnection  with  Questar's 
transmission  facilities  in  southwestern 
Wyoming. 

Quester  submitted  the  following 
information  to  inform  the  Commission 
of  changes  to  the  previously  filed 
application  for  certificate: 

(1)  The  initial  throughout  of  the 
proposed  nonjurisdictional  Cutthroat 
Processing  Plant  will  be  68  MMcf  per 
day  rather  than  35  Mmcf  per  day. 

(2)  With  a  pant  size  of  68  Mmcf  per 
day.  the  estimated  cost  of  the  Cutthroat 
Processing  Plant,  excluding  the  residue 
line,  has  been  revised  upward  from  $9.0 
million  to  $11.85  million. 

(3)  The  status  of  ANRPC,  as  plant 
operator,  is  now  a  topic  of  further 
negotiations  between  Questar  and 
ANPRC  and  is  likely  to  result  in  Questar 
bemg  designated  plant  operator. 

(4)  Questar,  rather  than  the  processing 
joint  venture,  will  construct,  own  and 
operate  the  1.48-mile,  10-inch  diameter 
residue  pipeline  extending  from  the 
discharge  side  of  the  processing  plant  to 
Questar's  transmission  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  to  application  should,  on  or 
before  November  19, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street,  NE., 
Washington,  DC  20426.  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
CommissioiT  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 


motion  to  intervene  in  accordance  with 

the  Commission's  Rules. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  93-27940  Filed  1 1-12-93;  H  45  ami 

BILUNO  COM  fTIT-OI-ll 


(Doctot  No.  EL94-&-O00] 

San  Diego  Gas  &  Electric  Co.  v.  Public 
Service  Company  of  New  Mexico; 
Notice  of  Filing 

Novembers,  1993. 

Take  notice  that  on  October  27. 1993. 
San  Diego  Gas  &  Electric  Company 
(SDC&E)  filed  a  complaint  against  the 
Public  Service  Company  of  New  Mexico 
(PNM).  SDG&E  states  that  the  basis  for 
the  complaint  is  that  the  demand  rate, 
combined  with  a  five-mill  energy  rate 
"adder",  charged  to  SDG&E  by  PNM 
under  a  l(X)-megawatt  system  power 
sale  agreement  (the  Agreement),  which 
went  into  effect  in  June,  1988,  is  unjust, 
unreasonable,  and  unduly 
discriminatory. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  8, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qjpies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  due  on  or  before  December  8. 
1993. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-27938  Filed  11-12-93:  8:45  am] 

BtUMQ  COOC  (717-01-11 


Office  of  Hearings  and  Appeals 

Final  Closing  Date  for  Special  Refund 
Proceeding  No.  KEF-0120  Involving 
Anchor  Gasoline  Corporation 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  closure  of  Special 
Rehind  Proceeding  KEF-0120.  Anchor 
Gasoline  Corporation. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 


Energy  (DOE)  announces  that  it  is 
terminating  the  proceeding  established 
to  distribute  refunds  from  the  escrow 
account  maintained  pursuant  to  a 
consent  order  entered  into  between  the 
DOE  and  Anchor  Gasoline  Corporation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Bloom.  Staff  Analyst. 
Department  of  Energy.  Office  of 
Hearings  and  Appeals.  1000 
Independence  Avenue,  S.W., 
Washington,  LX:  20585,  (202)  586-6602. 

SUPPLEMENTARY  INFORMATION:  On  April 
2.  1992,  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Fjiergy 
issued  a  Decision  and  Order  setting 
forth  final  refund  procedures  to 
distribute  the  monies  in  the  oil 
overcharge  escrow  account  established 
in  accordance  with  the  terms  of  a 
Consent  Order  entered  into  by  the 
Department  of  Energy  and  the  Anchor 
Gasoline  Corporation.  See  Anchor 
Gasoline  Corporation.  22  DOE  1 85,071 
(1988),  53  FR  36879  (September  22, 
1988).  That  decision  established 
October  13. 1992,  as  the  filing  deadline 
for  the  submission  of  refund 
applications  for  direct  restitution  by 
purchasers  of  Anchor's  refined 
petroleum  products.  22  DOE  88,221. 

The  Office  of  Hearings  and  Appeals 
commenced  accepting  refund 
applications  in  the  Anchor  refund 
proceeding  on  April  2,  1992,  more  than 
one  year  ago.  All  of  the  Applications  for 
Refund  filed  in  the  Anchor  proceeding 
are  currently  being  considered  and  will 
be  resolved  in  the  near  future. 
Furthermore,  in  view  of  the  extended 
period  of  time  that  has  transpired  since 
the  commencement  of  the  proceeding, 
we  have  concluded  that  all  eligible 
applicants  have  been  provided  with 
more  than  ample  time  to  file. 
Accordingly,  as  of  December  13, 1993, 
the  proceeding  established  to  distribute 
funds  from  the  escrow  account 
maintained  pursuant  to  the  consent 
order  entered  into  between  the  DOE  and 
Anchor  Gasoline  Corporation  will  be 
closed.  Applications  for  Refund  filed 
after  December  13,  1993,  will  be  subject 
to  summary  dismissal.  Any  unclaimed 
funds  remaining  after  all  meritorious 
claims  have  been  paid  will  be  made 
available  for  indirect  restitution 
pursuant  to  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of 
1986, 15  U.S.C  4501. 

Dated:  November  8, 1993. 
George  B.  Breznaj, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  93-28013  Filed  11-12-93;  8:45  ami 
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Final  Closing  Date  tor  Special  Refund 
Proceeding  No.  LEF-0005  Involving 
Automatic  Comtort  Corporation 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 

ACTION:  Notice  of  closure  of  Special 
Refund  Proceeding  LEF-0005, 
Automatic  Comfort  Corporation. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  that  it  is 
terminating  the  proceeding  established 
to  distribute  refunds  from  the  escrow 
account  maintained  pursuant  to  a 
consent  order  entered  into  between  the 
DOE  and  Automatic  Comfort 
Corporation. 

FOR  FURTHER  INFORMATION  CONTACT:  Max 
William  Yano.  Department  of  Energy, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-6602. 

SUPPLEMENTARY  INFORMATION:  On 
February  8. 1993.  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  issued  a  Decision  and  Order 
setting  forth  final  refund  procedures  to 
distribute  the  monies  in  the  oil 
overcharge  escrow  account  established 
in  accordance  with  the  terms  of  a 
Consent  Order  entered  into  by  the 
Department  of  Energy  and  the 
Automatic  Comfort  Corporation.  See 
Automatic  Comfort  Corporation,  22  DOE 
1  85.250  (1993).  58  FR  8591  (February 
16.  1993).  That  Decision  established 
May  17. 1993.  as  the  filing  deadline  for 
the  submission  of  refund  applications 
for  direct  restitution  by  purchasers  of 
Automatic  Comfort  Corporation's 
refined  petroleum  products.  22  DOE  at 
88.669. 

The  Office  of  Hearings  and  Appeals 
has  not  received  any  refund 
applications  in  the  Automatic  refund 
proceeding  since  the  special  refund 
procedures  were  established  on 
February  16.  1993.  Accordingly,  30  days 
from  the  date  of  issuance  of  this  Notice, 
the  proceeding  established  to  distribute 
funds  from  the  escrow  account 
maintained  pursuant  to  the  consent 
order  entered  into  between  the  DOE  and 
Automatic  Comfort  Corporation  will  be 
closed.  The  unclaimed  funds  will  be 
made  available  for  indirect  restitution 
pursuant  to  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of 
1986. 15  U.S.C.  4501. 

Dated:  November  8, 1993. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
IFR  I>oc.  93-28014  Filed  11-12-93;  8:45  am] 

BILUMQ  COOC  MSA-tt-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4800-51 

Control  Techniques  Guidelines 
Document  Reactor  Processes  and 
Distillation  Operations  Processes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Release  of  control  techniques 
guidelines  (CTG)  document. 

SUMMARY:  A  CTG  document  for  control 
of  volatile  organic  compound  (VOC) 
process  vent  emissions  from  synthetic 
organic  chemical  manufacturing 
industry  reactor  processes  and 
distillation  operations  is  available  to  the 
public.  This  information  document  has 
been  prepared  to  assist  States  in 
analyzing  and  determining  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  VOC  emissions 
located  within  ozone  national  ambient 
air  quality  standard  nonattainment 
areas.  The  control  techniques  described 
in  this  CTG  are  universal  and  can  be 
used  to  reduce  VOC  process  vent 
emissions  from  reactor  processes  and 
distillation  operations  processes  in 
other  industries. 

ADDRESSES:  Copies  of  the  CTG  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35),  Research  Triangle  Park.  NC 
27711,  telephone  number  (919)  541- 
2777. 

Docket.  Docket  No.  A-«l-38 
containing  supporting  information  used 
in  developing  the  information 
document,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m..  Monday  through 
Friday,  at  EPA's  Air  Docket  Section. 
Waterside  Mall,  room  1500,  1st  Floor. 
401  M  Street  SW..  Washington.  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leslie  Evans,  (919)  541-5410, 
Emissions  Standards  Division  (MD-13). 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 
SUPPLEMENTARY  INFORMATION:  Under  the 
clean  Air  Act  as  amended  (1990 
Amendments),  State  implementation 
plans  (SIP's)  for  ozone  nonattainment 
areas  must  be  revised  to  require  RACT 
for  control  of  VOC  emissions  from 
sources  for  which  EPA  has  already 
published  a  CTG  or  for  which  it  will 
publish  a  CTG  between  the  date  the 
1990  Amendments  were  enacted  and 
the  date  an  area  achieves  attainment 
status.  Federal  Register  notice  44  FR 
53761  (September  176, 1979)  defines 
RACT  as  the  "the  lowest  emission 
limitation  that  a  particular  source  is 


capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably 
available  considering  the  technological 
and  economic  feasibility." 

The  CTG's  review  current  knowledge 
and  data  concerning  the  technology  and 
costs  of  various  emissions  control 
techniques.  The  CTG's  are  intended  to 
provide  Slate  and  local  air  pollution 
authorities  with  an  information  base  for 
proceeding  with  their  own  analysis  of 
RACT  to  meet  statutory  requirements. 

Each  CTG  contains  a  "presumptive 
norm"  for  RACT  for  a  specific  source 
category,  based  on  the  EPA's  evaluation 
of  the  capabilities  and  problems  general 
to  that  category.  Where  applicable.  EPA 
recommend^  that  States  adopt 
req^uirements  consistent  with  the 
presumptive  norm.  However,  the 
presumptive  norm  is  only  a 
recommendation.  States  may  choose  to 
develop  their  own  RACT  requirements 
on  a  case-by-case  basis,  considering  the 
emission  reductions  needed  to  obtain 
achievement  of  the  national  ambient  air 
quality  standards  and  economic  and 
technical  circumstances  of  the 
individual  source.  Such  determinations 
of  case-by-case  RACT  must  be  approved 
by  the  EPA  in  order  to  become  part  of 
a  State  implementation  plan. 

This  CTG  recommends  a  RACT 
presumptive  norm  for  the  control  of 
VOC  rent  emissions  from  reactor 
processes  and  distillation  operations 
processes.  Each  production  unit  within 
the  synthetic  organic  chemical 
manufacturing  industry  uses  either  a 
reactor  process,  a  distillation  operations 
process,  or  both,  in  manufacturing  their 
products.  The  sources,  mechanisms,  and 
control  of  VOC  process  vent  emissions 
are  described. 

Under  Executive  Order  (E.O.)  12291. 
the  EPA  must  judge  whether  a  rule  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  CTG  document  is  not 
"rulemaking;"  rather  it  provides 
information  to  States  to  aid  them  in 
developing  rules.  This  Federal  Register 
notice  and  the  CTG  were  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  There  were  no  OMB 
comments.  The  CTG  has  also  been 
submitted  for  public  review.  A  summary 
of  the  public  comments  and  the  EPA 
responses  to  those  comments  are 
included  in  the  CTG  document 
Appendix  F.  The  complete  public 
comments  are  included  in  the  docket, 
which  is  listed  in  the  ADDRESSES  section 
of  this  notice. 
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Dated:  November  2. 1993. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  93-27984  Filed  11-12-93;  8:45  ami 

BILLING  COOC  SSSO-aO-M 

IOPPTS-140216;  FRL-4742-1] 

Access  to  Confidentiai  Business 
Information  by  EG  and  G  Dynatrend, 
Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  EG  and  G  Dynatrend,  Inc. 
(DYT)  of  Burlington,  Massachusetts  for 
access  to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  November  26,  1993. 
FOR  FURTHER  INFORMATKX  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Ehvision 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATKDN:  Under 
contract  number  68-W8-0126, 
contractor  DYT.  of  24  New  England 
Executive  Park,  Burlington,  MA  01803- 
5203,  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
responding  to  malfunctioning  alarms, 
setting  up  alarms,  and  storing  tapes  with 
CBI  data. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W8-0126,  DYT  will 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  DYT  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
DYT  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  Access  to 
TSCA  CBI  will  take  place  at  EPA 
Headquarters  and  at  the  Environmental 
Research  Center  (ERG),  EPA's  Annex  in 
Research  Triangle  Park,  North  Carolina. 

In  a  previous  notice  published  in  the 
Federal  Register  of  February  22, 1989 


(54  FR  7598).  DYT  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA.  EPA  is  issuing  this 
notice  to  extend  DYT's  access  to  TSCA 
CBI  under  contract  number  68-W8- 
0126.  Upon  completing  review  of  the 
CBI  materials,  DYT  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
July  18,  1994. 

D\T  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection,  Access  to 
confidential  business  information. 
Dated:  November  3, 1993. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-27989  Filed  11-12-93;  8:45  am) 

BILLmO  CODE  6SM-S0-P 


[OPPTS-140215;  FRL-4738-6] 

Access  to  Confidential  Business 
Information  by  Labat-Anderson,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Labat-Anderson,  Inc.  (LAI)  of 
Arlington,  Virginia  for  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  November  26,1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  rm.  E-545,  401  M  St..  SW., 
Washington,  DC  20460.  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W9-0052, 
contractor  LAI,  of  2200  Clarendon  Blvd., 
Suite  900,  Arlington,  VA  22201,  will 
assist  the  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  in  managing  and 
operating  the  TSCA  Confidential  and 
Nonconfidential  Business  Information 
Centers. 


In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W9-O052,  LAI  will 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  LAI  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
LAI  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  Access  to 
TSCA  CBI  will  take  place  at  EPA 
Headquarters  and  at  LAI's  leased  facility 
at  EPA  Headquarters. 

In  a  previous  notice  published  in  the 
Federal  Register  of  November  10, 1992, 
(57  FR  53501).  LAI  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA.  EPA  is  issuing  this 
notice  to  extend  LAI's  access  to  TSCA 
CBI  under  contract  number  68-W9- 
0052.  LAI  is  currently  authorized  access 
to  TSCA  CBI  at  its  facility  under  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual.  EPA  has 
ensured  that  the  facility  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
LAI  will  return  all  transferred  materials 
to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1994. 

LAI  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  November  3. 1993. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  93-27990  Filed  11-12-93;  8:45  am) 

BILLMO  CODE  t6«0-S»-F 

[OPPTS-140214;  FRL-4649-3] 

Access  to  Confidential  Business 
Information  by  Research  Triangle 
Institute 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Research  Triangle  Institute 
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(RTI)  of  Research  Triangle  Park,  North 
Carohna.  for  access  to  information 
which  has  l)een  submitted  to  EPA  under 
section  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  conRdential  business 
information  (CBl). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  November  26. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director.  TSCA 
Environmental  Assistance  Division  (TS- 
799).  Ofiice  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  rm.  E-545.  401  M  St.,  SW.. 
Washington.  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-Dl-Gl  18, 
contractor  RTI  of  3040  Comwallis  Rd., 
P.O.  Box  12194,  Research  Triangle  Park. 
NC.  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
reviewing  data  submitted  to  EPA  on 
asbestos  milling,  manufacturing,  and 
fabrication  sources  in  support  of 
development  of  national  emission 
standards  for  hazardous  air  pollutants. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  number  68-D1-0118.  RTI  will 
require  access  to  CBI  submitted  to  EPA 
under  section  8  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  RTI  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  section  8  of  TSCA.  Some  of 
the  information  may  be  claimed  or 
determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  October  19.  1992. 
(57  FR  47644).  RTI  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
section  8  of  TSCA.  EPA  is  issuing  this 
notice  to  extend  RTTs  access  to  TSCA 
CBI  under  the  new  contract  number  68- 
Dl-0118. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
section  8  of  TSCA  that  EPA  may  provide 
RTI  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  RTI's  Research  Triangle  Park 
site  only.  Upon  completing  review  of 
the  CBI  materials.  RTI  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30. 1996. 

RTI  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 


List  oTSubiects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  October  29. 1993. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc  93-27991  Filed  11-12-93;  8:45  ami 
Bn-uwo  coos  Mao  ac  r 


[FRL-4800-8J 

National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  (l)(a)(2)  of  Public  Law 
92—423.  "The  Federal  Advisory 
Committee  Act."  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act.  as 
amended  (Public  Law  93-339),  will  be 
held  at  9  a.m.  on  December  2.  1993  and 
at  8:30  a.m.  on  December  3. 1993.  at  the 
St.  James  Hotel.  St.  James  Room,  950 
24th  Street  NW..  Washington,  DC  20007. 
Council  Subcommittees  will  hold  their 
meetings  on  November  30  and 
December  1, 1993,  at  the  Environmental 
Protection  Agency. 

The  purpose  oi  the  meeting  will  be  to 
seek  Council  advice  and  comments  on 
major  program  issues.  Some  issues 
include:  Reauthorization  of  the  Safe 
Drinking  Water  Act;  Drinking  Water 
Research  Needs;  Selection  of  Chemicals 
for  Standard  Setting;  and  Small  System 
Compliance.  They  will  be  updated  on 
the  Regulatory  Negotiation  for 
Disinfectants/Disinfection  By-Products 
and  other  on-going  regulatory  packages. 

The  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  only  one 
presenter  for  each  statement.  Any 
outside  parties  interested  in  presenting 
an  oral  statement  should  petition  the 
Council  by  telephone  at  (202)  260-2285. 
The  petition  should  include  the  topic  of 
the  proposed  statement,  the  petitioner's 
telephone  number  and  should  be 
received  by  the  Council  before 
November  29, 1993. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vole  is 
completed.  Statements  received  after  the 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 


forwarded  to  the  Council  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  Council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw.  Designated  Federal  Official. 
National  Drinking  Water  Advisory 
Council.  U.S.  Environmental  Protection 
Agency.  Office  of  Ground  Water  and 
Drinking  Water  (4601),  401  M  Street 
SW.,  Washington,  DC  20460  or  at  (202) 
260-2285. 

Dated:  November  4. 1993. 

Edward  A.  Kramer, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

jFR  Doc.  93-27983  Filed  11-12-93;  8:45  am) 
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[FRL-4800-7] 

Delaware;  Adequacy  Determination  of 
the  State's  Municipal  Solid  Waste 
Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (Region  III). 
ACTION:  Notice  of  tentative 
determination  on  application  of  State  of 
Delaware  for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
states  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  wasta  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve,  state/ 
tribal  municipal  solid  waste  landfill 
permit  programs.  EPA  intends  to 
approve  adequate  state/tribal  MSWLF 
permit  programs  as  applications  are 
submitted.  Thus,  these  approvals  are  not 
dependent  on  final  promulgation  of  the 
STIR.  Prior  to  promulgation  of  STIR, 
adequacy  determinations  will  be  made 
based  on  the  statutor>'  authorities  and 
requirements.  In  addition,  states/tribes 
may  use  the  draft  STIR  as  an  aid  in 
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interpreting  these  requirements. 
Approved  state/tribe  permit  programs 
provide  for  interaction  between  the 
state/tribe  and  the  owner/operator 
regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  state/tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  40 
CFR  pan  258  to  the  extent  the  state/ 
tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  state/tribe  and 
the  permit  status  of  any  facility,  the 
federal  landfill  criteria  continue  to 
apply  to  all  permitted  and  unpermitted 
MSVVLF  facilities. 

Section  4005(a)  of  ROIA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSVVLF  criteria  in 
40  CFR  part  258,  independent  of  any 
state/tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSVVLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  state/tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9, 1991). 

The  State  of  Delaware  through  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC)  has  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  has 
reviewed  Delaware's  MSVVLF 
application  and  has  made  a  tentative 
determination  that  all  portions  of 
Delaware's  MSVVLF  permit  program  are 
adequate  to  assure  compliance  with  the 
revised  Federal  MSVVLF  Criteria. 
DATES:  All  comments  oh  Delaware's 
application  for  a  determination  of 
adequacy  must  be  received  by  EPA 
Region  III  by  the  close  of  business  on 
December  27. 1993.  If  there  is  sufficient 
public  interest.  EPA  Region  III  will  hold 
a  public  hearing  on  December  27. 1993 
from  10  a.m.  to  1  p.m.  at  the  offices  of 
the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
located  at  89  Kings  Highway.  Dover. 
Delaware.  Delaware  will  attend  the 
public  hearing  held  by  EPA  Region  III 
on  this  subject.  Oral  and/or  written 
comments  can  be  submitted  during  the 
public  hearing.  In  addition,  written 
comments  on  Delaware's  application 
may  be  submitted  to  EPA  Region  III  at 
the  address  specified  below  during  the 
public  comment  period. 

Persons  requesting  that  EPA  Region  III 
hold  a  public  hearing  and/or  wishing  to 
be  notified  of  the  public  hearing,  if  held, 
should  contact  the  EPA  Region  III 
contact  given  below  in  the  FOR  FURTHER 


INFORMATIOH  CONTACT  section,  within 
thirty  (30)  days  of  the  date  of  the 
publication  of  this  notice.  Such  persons 
so  contacting  EPA  will  be  notified 
directly  if  the  public  hearing  will  be 
held  or  not  held,  at  least  two  weeks 
prior  to  December  27, 1993. 
ADDRESSES:  Copies  of  Delaware's 
application  for  adequacy  determination 
are  available  for  inspection  and  copying 
from  9  a.m.  to  4  p.m.  at  the  following 
State  and  EPA  addresses:  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control.  89  Kings 
Highway,  P.O.  Box  1401.  Dover. 
Delaware  19903.  Attn:  Mr.  Richard  A. 
Folmsbee.  telephone  (302)  739-3820; 
and  U.S.  EPA  Region  III.  841  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107.  Attn:  Mr.  Christopher  J.  Luksic. 
mailcode  (3HW53).  telephone  (215) 
597-2842. 

The  public  may  submit  written 
comments  on  EPA  Region  Ill's  tentative 
determination  until  the  close  of 
business  on  December  27. 1993.  All 
comments  must  be  sent  to  U.S.  EPA 
Region  III,  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107,  Attn: 
Mr.  Jeffrey  M.  Alper.  mailcode  (3HW53). 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  III.  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107.  Attn: 
Mr.  Andrew  R.  Uricheck.  mailcode 
(3HW53).  telephone  (215)  597-7936. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  states  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
40  CFR  part  258.  Section  4005  of 
Subtitle  D  requires  that  EPA  determine 
the  adequacy  of  state  municipal  solid 
waste  landfill  permit  programs  to  ensure 
that  facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement.  EPA  has  drafted  and  is  in 
the  process  of  proposing  a  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
state/tribal  programs  must  satisfy  to  be 
determined  adequate. 

EPA  intends  to  approve  state/tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  states  or  tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  state/tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 


technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  state/tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  state/tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  state/tribe 
must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

Each  EPA  Region  %vili  detennine 
whether  a  stata/tribe  has  aubmitted  an 
"adequate"  pragram  baaed  on  the 
criteria  outiinad  above.  EPA  expects 
states/tribaa  to  maet  all  of  these 
requiremanu  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  Delaware 

On  October  7, 1993.  Delaware 
submitted  a  final  application  for 
adequacy  determination.  EPA  Region  III 
reviewed  Delaware's  application  and 
tentatively  has  determined  that  all 
portions  of  Delaware's  MSW  landfill 
permitting  program,  with  the  changes 
proposed,  will  ensure  compliance  with 
the  revised  Federal  Criteria. 

EPA  Region  III  has  determined  that 
Delaware's  program  satisfies  the 
requirements  of  the  draf^  State  and 
Tribal  Implementation  Rule  (STIR).  In 
addition,  Delaware's  solid  waste  permit 
program  will  ensure  compliance  with 
the  revised  Federal  MSVVLF  Criteria 
when  the  Delaware  Regulations 
Governing  Solid  Waste  (DRGSW)  are 
amended  to  incorporate  the  changes 
specified  in  their  application  and 
described  below. 

Subpart  A— General 

The  current  Delaware  requirements 
fully  comply  with:  40  CFR  258.1, 
Purpose,  Sco(>e.  and  Applicability;  and 
§  258.3.  Consideration  of  other  Federal 
laws. 

§258.2    Definitions— Where 
appropriate,  the  State  will  adopt  key 
terms  and  definitions  which  will  more 
clearly  ensure  compliance  with  the  40 
CFR  part  258  Criteria.  Subpart  B— 
Location  Restrictions 

§  258.10    Airport  Safety— The  State 
will  amend  DRGSW  Section  5.A.3.  to 
require  that  the  Federal  Aviation 
Administration  (FAA)  and  affected 
airport(s)  are  notified  of  a  proposed 
landfill  located  within  5  miles  of  an 
airport. 
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§  258.11    Floodplains— Delaware  will 
include  the  requirements  and  terms  of 
this  section  in  DRCSW  §  5.A.4.a. 

§  258.12  Wetlands— The  cunent 
Delaware  requirements  hilly  comply 
with  this  section. 

§§  258.13    Fauh  Areas,  258.14 
Seismic  Impact  Zones,  and  258.15 
Unstable  Areas — The  State  will  include 
the  requirements  and  terms  of  these 
sections  in  DRGSW  Sections  5.A.4.h.. 
5.A.4.i.,  and  5.A.4.J.,  respectively. 

§  258.16    Closure  of  Existing  MSWLF 
Units— Section  258.16  will  not  be 
adopted  by  Delaware,  since  Delaware 
has  certified  that  no  currently  operating 
landfills  are  sited  in  areas  impacting 
airport  safety  (§  258.10),  floodplains 
(§  258.11).  or  unstable  areas  (§  258.15), 
as  defined  in  these  sections. 

Subpart  C— Operating  Criteria 

§  258.20    Excluding  Receipt  of 
Hazardous  Waste  and  §  258.26  Run-on/ 
Run-off  Control  Systems— The  State  will 
amend  DRGSW  Sections  5.1.2.1.  and 
5.F.2.,  to  include  the  respective 
requirements  of  these  sections. 

The  current  State  requirements  fully 
comply  with:  §  258.21.  Daily  Cover; 
§  258.22,  Disease  Vectors  Control; 
§  258.24.  Air  Criteria:  §  258.25,  Access 
requirements;  §  258.27,  Surface  Water; 
and  §  258.29,  Record  Keeping. 

§  258.23    Explosive  Gas  Control— 
The  State  will  amend  DRGSW  §  5.E.4.  to 
require  the  specific  response  actions  of 
this  section  when  critical  levels  of 
explosive  gas  are  exceeded. 

§  258.28  Liquids  Restrictions— The 
Delaware  Solid  Waste  Authority 
(DSWA)  conducts  ongoing  research  to 
stabilize  wastes  through  leachate 
recirculation,  thereby  minimizing  the 
length  of  the  post-closure  care  periods. 
Delaware  will  allow  such  recirculation 
in  landfills  designed  with  double 
synthetic  liners,  requiring 
recordkeeping  and  reporting  of  leachate 
recirculation  activities  and  problems 
encountered.  Leachate  recirculation  at 
such  landfill  units  will  be  subject  to 
annual  renewal  and  approval  by  the 
Delaware  DNREC 

Subpart  D— Design  Criteria 

%  258.40    Design  Criteria— The  State 
will  amend  DRGSW  §  5.B.2.  to  adopt 
EPA's  performance  standard  for  landfill 
design  as  specified  in  §  258.40(a)(1),  (c) 
and  (d). 

Subpart  E — Ground-water  Monitoring 
and  Corrective  Action 

§  258.50    Applicability— Delaware 
fully  complies  with  the  requirements  in 
this  section. 

§  2  58. 5 1    Ground-water  Monitoring 
Systems— The  State  will  adopt  EPA's 


relevant  point  of  compliance  (150 
meters),  within  which  the  downgradient 
monitoring  wells  must  be  located. 

§  258.53    Ground-water  Sampling 
and  Analysis  Requirements— The  State 
will  require  that  unfiltered  ground- 
water samples  be  obtained  except  where 
turbidity  cannot  be  controlled  through 
careful  well  construction,  development, 
and  sampling.  In  addition,  the  State  will 
adopt  the  data  evaluation  requirements 
found  in  subsections  (e),  (g).  (h),  and  (i) 
of  this  section. 

§  258.54    Detection  Monitoring— The 
State  will  adopt  the  requirements  of  this 
section,  including  the  requirement  that 
the  owner/operators  sample  ground- 
water at  least  semi-annually  for 
Appendix  I  parameters.  Based  on  the 
results  of  ground-water  and  leachate 
monitoring,  the  State  may  modify  the 
required  list  of  ground-water  monitoring 
peu^meters.  In  addition,  the  State  will 
amend  its  regulations  to  require  leachate 
sampling  with  monthly  analyses  for 
indicator  parameters  and  semi-annual 
analyses  for  Appendix  n  constituents. 

§  258.55    Assessment  Monitoring — 
The  State  will  proceed  directly  from 
Detection  Monitoring  to  Corrective 
Measures  Assessment.  ^ 

§  258.56    Corrective  Measures 
Assessment — ^The  required  list  of 
parameters  for  ground-water  monitoring 
will  be  expanded  in  the  corrective 
measures  assessment  to  include  those 
Appendix  11  constituents  deemed 
appropriate  fi^m  the  leachate 
monitoring  data.  During  the  corrective 
measures  process  there  will  be  an 
opportunity  for  public  input  at  the  time 
of  permit  modification.  A  p)ermit 
modification  is  required  when 
corrective  measures  are  deemed 
necessary. 

§  258.57    Selection  of  Remedy,  and 
§258.58  Implementation  of  Corrective 
Action— The  State  will  adopt  into 
regulation,  the  requirements  of  these 
sections. 

Subpart  F— Closure  And  Post-Closure 
Care 

§  258.60    Closure  Criteria— The  State 
will  amend  their  regulations  to  require 
that  a  geomembrane  cover  be  used  as 
part  of  a  capping  system  where  a 
MSWLF  has  been  constructed  with  a 
geomembrane  liner. 

§  258.61    Post-Closure  Care 
Requirements — Delaware's  current 
regulations  fulfill  the  requirements  of 
this  section. 

Subpart  G — Financial  Assurance 
Criteria 

§  258.70    Applicability  and  Effective 
Date — ^The  State  will  remove  the  current 
financial  assurance  exemption  for  the 


DSWA,  which  currently  manages  all  of 
Delaware's  municipal  solid  waste. 
DSWA  will  comply  with  the  financial 
assurance  requirements  which  will  be 
effective  on  April  9. 1995. 

§  258.71    Financial  Assurance  for 
Closure;  §  258.72    Financial  Assurance 
for  Post-Closure  Care;  and  §  258.74 
Allowable  Mechanisms — Delaware's 
current  regulations  fulfill  the 
requirements  of  these  respective 
sections. 

§  258.73    Financial  Responsibility  for 
Corrective  Action— The  State  will  adopt 
into  regulation  the  requirements  of  this 
section. 

EPA  Region  III  will  consider  all 
public  comments  on  its  tentative 
determination  received  during  the 
public  comment  period  and  during  any 
public  hearing  if  held.  Issues  raised  by 
those  comments  will  be  the  basis  for  a 
final  determination  of  adequacy  for 
Delaware's  program.  EPA  Region  Ul  will 
make  a  final  decision  on  whether  or  not 
to  approve  Delaware's  program.  «nd  will 
give  notice  in  the  Federal  Register.  The 
notice  will  include  a  summary  of  the 
reasons  for  the  final  determination  and 
a  response  to  all  major  comments. 
Delaware  submitted  a  schedule 
indicating  that  it  will  be  able  to 
complete  their  revisions  by  December 
15. 1993.  EPA  Region  Ill's  final 
determination  will  not  be  made  until 
Delaware  has  revised  regulations  as 
discussed  above  and  they  are  in  affect. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of    U.S.C. 
605(b)  and  40  CFR  Part  258,  Thereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  notice,  therefore, 
does  not  require  a  regulatory  fiexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  November  5. 1993. 
Stanley  L.  Laskowsld. 
Acting  Begional  Administrator. 
|FR  Doc  93-27985  Filed  11-12-93;  8:45  am) 
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GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting  Cancellation 

AGENCY:  General  Accounting  Office. 
ACTION:  Cancellation  of  November 
meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  of  cancellation  of  the 
NovembeMS  meeting  of  the  Federal 
Accounting  Standards  Advisory  Board. 
Notice  of  the  meeting  was  previously 
published  in  the  Federal  Register  of 
November  8.  It  is  currently  anticipated 
that  the  December  meeting  will  be  held 
as  scheduled.  Ehie  notice  of  it  will  be 
published  at  a  later  date  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Staff  Director,  750 
First  Street  NE..  room  1001, 
Washington,  DC  20002,  or  call  (202) 
512-7354. 

Aodiority:  Federal  Advisory  Conunittee 
Act.  Pub.  L  92-463,  Section  10(aK2).  86  Stat. 
770,  774  (1972)  (current  version  at  5  U.S.C 
app.  section  10(a)(2)  (1988)):  41  CFR  101- 
6.1015(1990). 

Dated:  November  9, 1993. 
Ronald  S.  Young. 
Executive  Director. 
IFR  Doc.  93-28001  Filed  11-12-93;  8:45  am] 

BtLUNQ  COM  t«1»-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Pravention 

Scientific  Review  of  Draft  Current 
Intelligence  Bulletin  on  the 
Carcinogenic  Potential  of  Occupational 
Exposure  to  Asphalt  Products; 
Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Scientific  Review  of  Draft  Current 
Intelligence  Bulletin  on  the  Carcinogenic 
Potential  of  Occupational  Exposure  to 
Asphalt  Products. 

Times  and  Dates:  9  a.m.-5:30  p.m., 
December  1, 1993;  8  a.m.-12  noon,  December 
2, 1993. 

Place:  Robert  A.  Taft  Laboratories, 
Auditorium,  NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  is  to  review  and 
discuss  the  draft  of  Current  Intelligence 


Bulletin,  "Carcinogenic  Potential  of 
Occupational  Exposure  to  Asphalt  Products," 
with  a  panel  of  invited  participants  selected 
by  NICX5H  for  their  expertise  and  background 
in  this  area.  The  scientific  review  will 
provide  NIOSH  with  individual  input  and 
opinion  from  experts  outside  the  Institute 
prior  to  fmalizing  the  Current  Intelligence 
Bulletin  for  publication  and  transmittal  to  the 
Department  of  Labor.  The  review  will  focus 
on  the  health  effects  related  to  occupational 
exposures  to  asphalt  products  and  on  data 
firom  carcinogenicity  studies  in  animals. 
Viewpoints  and  suggestions  htim  industry, 
labor,  academia,  other  government  agencies, 
and  the  public  are  invited. 

Contact  persons  for  additional 
information:  General  Information  may  be 
obtained  from  Pam  Graydon.  NIOSH,  CDC, 
4676  Columbia  Parkway,  Mailstop  C-30, 
Cincinnati,  Ohio  45226,  telephone  513/533- 
8312. 

Technical  information  may  be  obtained 
from  Crystal  Ellison  NIOSH,  CDC  4676 
Columbia  Parkway,  Mailstop  C-31, 
Gncinnati.  Ohio  45226,  telephone  513/533- 
6331. 

Dated:  November  8, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
IFR  Doc.  93-27949  Filed  11-12-93;  8:45  am| 
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Control  of  Chemicai  Exposures  and 
Ergonoic  Risk  Factors  in  Commercial 
Dry  Cleaners;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Control  of  Chemical  Exposures  and 
Ergonomic  Risk  Factors  in  CommeTcial  Dry 
Cieanders. 

time  and  Date:  1  p.m. — 5  p.m.,  December 
8, 1993. 

Place:  Alice  Hamilton  Laboratory, 
Conference  Room  C,  NIOSH,  CDC,  5555 
Ridge  Avenue,  Cincinnati,  Ohio  45213. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeling  is  to 
review  the  protocol  for  a  proposed  NIOSH 
study  entitled  "Control  of  Chemical 
Exposiues  and  Ergonomic  Risk  Factors  in 
Commercial  Dry  Cleaners."  This  study  would 
evaluate  [>erchloroethylene  exposures 
associated  with  the  use  of  various  dry 
cleaning  control  technologies.  It  would  also 
evaluate  chemical  exposures  during  the 
spotting  process  and  ergonomic  risk  factors 
during  pressing.  The  goal  of  this  study  is  to 
identify  technologies  effective  in  reducing 
these  hazards  to  the  dry  cleaning  worker. 
Viewpoints  and  suggestions  bom  industry, 
labor,  academia,  other  government  agencies, 
and  the  public  are  invited. 

Contact  Person  For  Additional 
Information:  Gary  S.  Earnest,  NIOSH,  CDC, 
4676  Columbia  Parkway,  Mailstop  R-5, 


Cincinnati,  Ohio  45226.  telephone  513/841- 
4370. 

Dated:  November  8, 1993. 
EhriB  Hiiyer, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-27948  Filed  11-12-93;  8:45  am| 
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National  Institute  for  Occupational 
Safety  and  Health;  Request  for 
Existing  Information  Relevant  to 
Implementing  the  Workers'  Family 
Protection  Act 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC),  Public  Health 
Service  (PHS),  Department  of  Health 
and  Human  Services  pHHS). 
ACTION:  Notice  of  request  for  existing 
information. 

SUMMARY:  NIOSH  is  requesting  existing 
information  on  the  contamination  of 
workers'  homes  by  hazardous  chemicals 
and  substances  transported  from  the 
workplace  on  equipment,  clothing,  or 
the  worker's  person.  This  information 
would  include  existing  reports  of 
incidents  resulting  in  femilial 
poisonings  or  illnesses,  methods  of 
preventing  and  remediating  such 
incidents,  relevant  statutes  and 
regulations  to  prevent  such  incidents, 
and  past  investigations,  enforcement 
actions,  and  the  role  of  governmental 
agencies  in  preventing  and  responding 
to  such  incidents. 

DATES:  Information  in  response  to  this 
notice  should  be  submitted  by  February 
14, 1994. 

ADDRESSES:  Please  submit  two  copies  of 
any  information  to  Diane  Manning, 
Docket  Office  Manager,  Division  of 
Standards  Development  and  Technology 
Transfer,  NIOSH.  4676  Columbia 
Parkway,  C-34,  Cincinnati,  Ohio  45226. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Steven  Galson,  Division  of  Standards 
Development  and  Technology  Transfer, 
NIOSH.  4676  Columbia  Parkway.  C-14. 
Cincinnati,  Ohio  45226.  telephone  513/ 
533-6302. 

SUPPLEMENTARY  INFORMATION:  The 
Workers'  Family  Protection  Act  (29 
U.S.C  671a),  hereafter  referred  to  as 
"the  Act,"  was  enacted  on  October  26, 
1992,  as  section  209  of  Public  Law  102- 
522.  the  "Fire  Administration 
Authorization  Act  of  1992."  The 
purpose  of  the  Act  is  to  protect  the 
health  of  workers  and  their  families 
firom  hazardous  chemicals  and 
substances,  including  infectious  agents, 
transported  from  the  workplace  to  the 
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home  on  equipment,  clothing,  or  the 
worker's  person.  The  specific  objectives 
of  the  Act  are  the  following: 

(1)  To  increase  understanding  and 
awareness  of  the  extent  and  impact  on 
health  of  hazardous  chemicals  and 
substances  transported  from  the 
workplace  to  the  home; 

(2J  To  prevent  or  mitigate  future 
incidents  of  home  contamination  that 
could  adversely  affect  the  health  and 
safety  of  workers  and  their  families: 

(3J  To  clarify  regulatory  authority  for 
preventing  and  responding  to  incidents 
of  home  contamination:  and 

(4)  To  assist  workers  in  redressing  and 
responding  to  incidents. 

Under  the  Act.  NIOSH  is  mandated  to 
conduct  a  study  to  evaluate  the  problem 
of  contamination  of  workers'  homes  by 
hazardous  chemicals  and  substances 
transported  from  the  workplace.  The 
study  is  to  include  review  of  past 
incidents  of  home  contamination, 
actions  taken  by  governmental  agencies 
in  response  to  such  incidents,  the  roles 
and  practices  of  governmental  agencies 
and  NIOSH  study,  and  an  analysis  of 
relevant  statutes,  regulations,  and 
voluntary  measures.  In  addition  to 
requesting  existing  information  on  these 
matters.  NIOSH  is  also  requesting 
existing  information  on  incidfentsof 
home  contamination  and  family  illness 
or  poisoning  in  situations  where  the 
workplace  and  home  located  together, 
such  as  farms  and  certain  small 
businesses.  NIOSH  is  requesting  both 
published  reports,  including  studies, 
case  histories,  voluntary  guidance, 
statutes,  and  regulations,  and 
unpublished  reports  including  accounts 
from  physicians,  poison  control  centers, 
industry  management,  labor  unions,  and 
other  parties.  Existing  information  is 
specifically  requested  on  the  following: 

1.  Measurements  of  home 
contamination  or  incidents  of  familial 
poisoning  or  illness  due  to 
contamination  of  the  home  by 
hazardous  chemicals  or  substances 
transported  to  the  home  from  the 
workplace  on  the  equipment  (including 
vehicles),  clothing,  or  a  worker's  person. 

2.  Any  measurements  of  home 
contamination  or  incidents  of  familial 
poisoning  or  illness  resulting  from 
hazardous  chemicals  or  substances  due 
to  the  proximity  of  the  workplace  and 
the  home,  such  as  farms  or  other 
businesses  with  attached  living  quarters. 

3.  Reports  of  Federal,  state  or  local 
government  actions  to  either  enforce 
statutes  or  regulations  or  provide 
assistance  in  incidents  of  familial 
poisoning  or  illness  due  to  hazardous 
chemicals  or  substances  transported 
home  from  the  workplace,  or  due  to  the 


proximate  nature  of  the  home  and 
workplace. 

4.  Measures  used  by  employers  to 
prevent  or  remedy  home  contamination, 
including  statutory,  regulatory,  or 
voluntary  industrial  hygiene  measures. 
(Please  specify  the  approximate  number 
of  workers  employed  by  the  business 
establishment.) 

5.  Effectiveness  of  industrial  hygiene 
practices  in  the  workplace,  such  as 
housekeeping  practices  and  the  use  of 
personal  protective  equipment,  in 
preventing  home  contamination. 

6.  Effectiveness  of  normal  house 
cleaning  and  laundry  procedures  in 
removing  hazardous  materials  and 
agents  from  workers'  homes,  personal 
clothing  and  equipment  (including 
vehicles). 

7.  Information  on  indoor  air  quality 
research  that  pertains  to  the  fate  of 
chemicals  transported  from  a  workplace 
into  the  home  environment. 

8.  Information  on  any  of  the  above 
items  that  pertains  specifically  to 
firefighters. 

NIOSH  presently  has  copies  of  the. 
references  listed  at  the  end  of  this 
request  for  existing  information. 

Information  received  in  response  to 
this  notice  (except  that  designated  trade 
secret  and  protected  under  Section  15  of 
the  Occupational  Safety  and  Health  Act 
of  1970  129  U.S.C.  664).  or  that  exempt 
from  disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  or  the 
Privacy  Act  (5  U.S.C.  552a)  will  be 
available  for  public  examination  and 
copying  at  the  above  address. 

Dated:  November  5. 1993. 

Diane  D.  Porter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
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Healtti  Care  Rnancing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration.  HHS. 

The  Health  Care  Financing 
Administration  (HCJ'A).  Department  of 
Health  and  Human  Services,  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Papenvork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Establishing 
Procedures  for  Transmitting  Information 
Between  Medicare  Carriers  and 
Medicare  Supplemental  Insurers;  Form 
No.:  HCFA-R-140;  Use:  These 
procedures  provide  for  the  transfer  of 
claims  information  ftx)m  a  Medicare 
carrier  to  a  Medicare  supplemental 
(Medigap)  insurer  when  a  beneficiary 
has  assigned  his/her  right  of  payment 
under  the  Medigap  policy  to  a 
participating  physician  or  supplier  in 
order  to  speed  payment  of  Medigap 
benefits  to  jjarticipating  physicians  and 
suppliers.  Medigap  insurers  are  required 
to  issue,  to  beneficiaries,  insurance 
enrollment  cards  and  notification  of 
claims  payment  determinations.  They 
are  also  required  to  report  to  the 
Secretary  a  singje  mailing  address  to 
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which  claims  notices  may  be  sent. 
States  are  required  to  submit  an  annual 
report  to  the  Secretary  which  includes 
information  on  Medigap  policies  within 
the  State;  Frequency:  On  occasion 
(claims  information)  and  annually 
(Medigap  insurers  address  and  State 
information  on  Medigap  policies); 
Respondents:  Individuals  or 
households.  State/local  government, 
businesses  or  other  for  profit,  and 
nonprofit  institutions;  Estimated 
Number  of  Responses:  InsureTs:  170,000 
(cards).  350  (reports),  86,400,000 
(notices);  States:  50;  Average  Hours  Per 
Response:  1  (cards),  1  (report).  3 
minutes  (notices),  and  5-60  hours  (State 
report);  Total  Estimated  Burden  Hours: 
170.000  (cards),  350  (insurers  reports), 
4,320,000  (notices),  and  1.075  (Stale 
reports)  for  a  total  of  4,491,425. 

2.  Type  o/fleguesf;  Extension;  Title  of 
Information  Collection:  Medicare 
Physician  or  Supplier  Agreement;  Form 
Nos.:  HCFA-460,  -463;  Use:  These 
forms  require  all  physicians  and 
supphers  to  select  or  decline 
participation  in  Medicare.  These  two 
groupings  are  the  basis  for  updating  fee 
schedules  and  an  annual  publication  of 
a  directory  of  participating  physicians 
and  suppliers.  Those  physicians  and 
suppliers  choosing  to  participate  in 
Medicare  agree  to  accept  reimbursement 
on  a  fee  basis.  The  forms  are  filled  out 
only  by  new  physicians  and  suppliers; 
Frequency:  Annually:  Respondents: 
Businesses  or  other  for  profit.  State  or 
local  governments;  Estimated  Number 
of  Responses:  99,357;  Average  Hours  Per 
Response:  .16;  Total  Estimated  Burden 
Hours:  15.897. 

3.  Type  o//?eguest.  Extension;  Title  of 
Information  Collection:  Patient  Intake 
Data  Form  for  the  National  Home  Health 
Agency;  Form  No.:  HCFA-442;  Use: 
This  information  collection  provides 
data  about  the  health  and  functional 
status  characteristics  of  Medicare  home 
health  patients  served  by  home  health 
agency  prospective  payment 
demonstration  providers  in  order  to 
monitor  the  operations  of  the 
demonstration  and  provide  information 
for  its  evaluation  about  the  project's 
effects  on  types  of  patients;  Frequency: 
Annually:  Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit,  nonprofit  organizations; 
Estimated  Number  of  Responses: 
46,550;  Average  Hours  Per  Response: 
.10;  Total  Estimated  Burden  Hours: 
4,655. 

4.  Type  o/Aet/uest;  Extension:  Title  of 
Information  Collection:  Agency 
Characteristics  Fonn  for  the  National 
Home  Health  Agency  Prospective 
Payment  Demonstration;  Form  Nos.: 
HCFA-443.  -444:  Use:  This  form  will 


collect  baseline  information  on 
approximately  400  home  health 
agencies  interested  in  participating  in 
the  home  health  agency  prospective 
payment  demonstration.  An  annual 
update  will  be  completed  by  133 
agencies  actually  selected  for 
participation  in  the  two  phases  of  the 
demonstration:  Frequency:  Annually; 
Respondents:  Businesses  or  other  for 
profit,  nonprofit  institutions,  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  111;  Average 
Hours  Per  Response:  .65;  Total 
Estimated  Burden  Hours:  72. 

5.  Type  of  Request:  New  collection; 
Title  of  Information  Collection:  Intake 
and  Assessment  Survey  Package  for  the 
Community  Nursing  C)rgani2ation 
Demonstration:  Form  No.:  HCFA-644: 
Use:  This  survey  will  collect 
information  on  approximately  4,800 
individuals  enrolled  in  the  community 
nursing  organization  demonstration. 
The  information  collected  will  be  used 
to  evaluate  the  effectiveness  and 
outcomes  of  the  demonstration  project: 
Frequency;  Annually:  Respondents: 
Nonprofit  institutions:  Estimated 
Number  of  Responses:  4,032;  Average 
Hours  Per  Response:  1.0119;  Total 
Estimated  Burden  Hours:  4,080. 

6.  Type  of  Request:  Revision:  Title  of 
Information  Collection:  Comprehensive 
Outpatient  Rehabilitation  Facility 
(CORF)  Eligibility  and  Survey  Forms 
and  Information  Collection 
Requirements  Contained  in  42  CFR 
485.56,  485.58,  485.60,  485.66,  and 
405.262;  Form  Nos.:  HCFA-R-55,  -359. 
-360;  Use:  In  order  to  participate  in  the 
Medicare  program  as  a  CORF,  providers 
must  meet  Federal  conditions  of 
participation.  The  certification  form  is 
needed  to  determine  if  providers  meet  at 
least  preliminary  requirements.  The 
survey  form  is  used  to  record  provider 
compliance  with  the  individual 
conditions  and  report  findings  to  HCFA; 
Frequency:  Annually;  Respondents: 
State  or  local  governments,  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  162  (reporting). 
162  (recordkeeping);  Average  Hours  Per 
Response:  3.25  (reporting).  475.39 
(recordkeeping);  Total  Estimated 
Burden  Hours:  526  (reporting).  77,013 
(recordkeeping)  for  a  total  of  77,539. 

Additional  mformation  or  Comments: 
Call  the  Reports  Clearance  Office  cm 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 


Executive  Office  Building,  room  3001, 
Washington,  DC  20503. 

Date:  November  4. 1993. 
John  A.  Sireb, 

Director.  MPAS.  OBA.  Health  Can  Financing 
Administration. 
[FR  Doc  93-27897  Filed  11-12-93;  8:45  am) 

BRJJNQ  COM  41»-C»^ 


Health  Resources  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-^63.  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 
National  Advisory  Council  on  the 
National  Health  Service  Corps 

Copies  are  available  to  the  pubhc  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026.  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE., 
Washington,  DC  Copies  may  be 
obtained  from:  Nada  Schnabel,  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  4350  East  West 
Highway,  8th  Floor,  Rockville, 
Maryland  20857.  Telephone  (301)  594- 
4137. 

Dated:  November  8, 1993. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

(FR  Doc.  93-27959  Filed  11-12-93;  8:45  am) 
nUJNO  CODE  4ieo-ts-p 


Office  of  inspector  General 
Program  Exclusions:  October  1993 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 


During  the  month  of  October  1993. 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imp>osed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare.^Medicaid.  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
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submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
parly.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subiect  city,  stale 


Program-related  Convictions: 
Alcalen.  Glona  S,  Somerset, 

NJ 

Anastas.  Nek  G,  Pitteford,  NY 

Bravo.  Sergio,  Miami.  FL 

Chalkley,    Walter.    Baltimore, 

MD 

Chaudhry,  Muhammad  R,  Jer- 
sey City,  NJ 

Del    Gizzo,    Giovanni,    High- 
lands, NJ  

Drucker,  Robert  N,  Napa.  CA  . 
Gordon,  David  L.  Great  Neck. 

NY  

Grewal,    Jagmohan   S,    Flof- 

ence,  CO 

Hiotis,  Michael  P.  Baltmore, 

MD 

Hussain,    Ahmed    G,    Forest 

Hills,  NY  

Hussain,    Saleem,    Elmhurst, 

NY  

Iweagwu,  Tony,  Ctiicago,  IL  ... 
Kaivar,  Pathcia  N,  Huntington, 

NY  

Khan,  All  S.  West  Hempstead, 

NY  

Munshi,  Prabhakar,  Inrington, 

NJ  

Rcme,  Algernon,  Queens,  NY 
Samu,  William,  Lincoln  Park, 

Ml  

Taytor,  GrandeR  A,   Huntng- 

ton,  WV  

Valkxie,   Michael,   Lewisburg, 

PA 

Patient   Abuse/Neglect   Convic- 
tions: 

Beyer,    Kattiryn    P.    George- 
town, TX  

Bland,  Johnetta,  Detrort.  Ml  .... 

Cook.  Darryl,  Detroit.  Ml 

Delph,  Diane  Marie,  Tucson. 

A2 

Heath.  Janet  Futrai.  Centre- 

ville.  AL 

Johnson.    Glenda  J.   Tusca- 

kx>sa.  AL 

Kirksey.  Anthony  R.  Independ- 
ence, MO „ 

LJzotte,  Lue  Ann,  Bangor,  ME 
McGuire,  Steven  H.  Farming- 
ton.  MO 

McKnight,  Shannon.  COnway, 

AR  

Mingo,  Christopher,  BuckfieW. 

ME  

Robinson.     Lena    A.     West 
Memphis,  AR I 


Effective 
date 


11/04/93 
11/04/93 
11/11/93 

11/11/93 

11/04/93 

11/04/93 
11/03«3 

11/04/93 

11/03/93 

11/11/93 

11/04/93 

11/04/93 
1 1/1 1/93 

11/04/93 

11/04/93 

11/04/93 
11/04/93 

11/11/93 

11/11/93 

11/04/93 

11/11/93 
11/11/93 
11/11/93 

11/03/93 

11/11/93 

11/11/93 

11/11/93 
11/16/93 

11/11/93 

11/11/93 

11/16/93 

11/11/93 


Subject  city,  state 


ShiekJs,  Fabiola  Canas.  Tuc- 
son, AZ 

Upchurch,  Irene.  Tuscakwsa. 

AL 

Williams,    Mary    G.    BALTK 

MORE.  MD 

ConvKtkm     tor     Health     Care 
Fraud; 

Sacha.  Sanv  Stockton.  CA 

Winstead,  Arthur  III,  San  Jose, 

CA  

Controlted    Sut»tance    Convic- 
tior«: 
Datto.   Ralph  B,  Carbondaie, 

PA 

Lk»nse  RevocatkxVSuspiiBnsion: 
Moore.  LomoW  W,  Chicago,  IL 
Sitomer,  Allen  Z,  Newport,  Rl  . 
Entities  Owned/Controfled  by 
Convrcted: 
Bass  Ambulance,  Hopkinsville, 

KY 

Default  on  Heal  Loan: 
Bacon,  Pamela  M.  Spadalia, 

MO 

Bamer,  Russell  J.  Tampa.  FL 
Bums.  Christopher  D,  Milford. 

DE  

Chow.  Aaron  L.  Shelton.  WA  . 
Oifford.  Fred  W,  Palm  Desert, 

CA  

Clinch.  Patrick  J.  RaiMd  City. 

SD  

Davis.  Edward  Lee.  Memphis. 

TN 

Diesen.    James    D,    Orange 

Park.  FL 

Driessen,  Todd  G.  Faribautt. 

MN 

Footenette.    Vemie,   Gutfport, 

MS 

Goodwin.  Mark  A,  Tulsa.  OK  .. 
Gorton.  George  F,  Hinton,  OK 
Hagn.     WiBiam    R,     E     Fort 

Myers,  FL  

Hicks,  Paul  S,  Elmira.  NY 

Hollander,  Gregg  M,  Philadel- 
phia, PA 

Hundley,  Kenneth  L,  Panama 

City.  FL 

Israelsen,  John  A.  Logan,  UT  . 
Jackson.  Zona  G.   Freeman. 

VA 

Johnson.  Mark  A.  Hyattsvilie. 

MD 

Jones.  Gale  F,  Richmond.  VA 
Jones.     Rk:hard    H,    Camp 

Verde,  AZ 

Jones,  WiBiam  B,  Englewood. 

NJ 

Kratt.        Thomas        William. 

Nacogdoches.  TX 

Krebill,  Mk:hael  W.  Cotorado 

Springs.  CO 

Kronbeck.  Gary  M.  Little  Falls. 

MN 

Lang.  Lula  8.  Pine  Bluff.  AR  .. 
Lay.  William  Glenn,  Tucson. 

AZ 

Uewellyn.  Allan.  N  AtOeboro. 

MA „ 

Mamby.  Audtey  R  Jr.  Phiiade*- 
phia,  PA 


Effective 
date 


11/03/93 
11/11/93 
11/11/93 

11/03/93 
11/03/93 

11/11/93 

11/21/93 
11/16/93 

OeJOS/91 

11/21/93 
11/21/93 

11/21/93 
11/13/93 

11/13/93 

11/26/93 

11/21/93 

11/21/93 

11/21/93 

11/21/93 
11/21/93 
11/21/93 

11/21/93 
11/14/93 

11/21/93 

11/21/93 
11/26/93 

11/21/93 

11/21/93 
11/21/93 

11/13/93 

11/14/93 

11/21/93 

11/26/93 

11/21/93 
11/21/93 

11/13/93 

11/26/93 

11/21/93 


Subject  city,  state 


Meldonia,  Barbara  J.  Stevens 
Point  Wl 

Mercks.  James  L.  Woodstock, 
GA 

Montanari.  Arthur  M.  La  Porte. 
TX 

Moore.  LomoW  W,  Chicago,  IL 

Moore,  Gregory  S,  Clay,  WV  .. 

Murphy,  Richard  N,  l^orth  Ber- 
gen, NJ „ 

f^orpel,  Joseph  W.  Erdenheim. 
PA 

Oliver,  John  A  Jr,  Linden.  NJ  . 

Pachomski,  Michael  P.  Nash- 
ua. NH  

Robinson.  Bnjce  K,  W  Palm 
Beach.  FL 

Saintkxiis,  Josephus  H,  Bos- 
ton, MA  

Schunriachef.  Douglas  E,  Day- 
ton, OH 

Scott  Rosemary  C,  Saluda, 
VA 

Shay,  Robert  J,  China  Grove, 
SC  

Shook,  Scott  L.  Columbus. 
OH 

Urquhart.  Charles  N.  Philadel- 
phia, PA „ 

Section  1128Aa: 

Part^er,  Stanley  M,  Bonifay,  FL 
Peer       Review      Organizatk)n 

Cases: 

Stoops,  Donald.  Tmth  or  Con- 
sequences, NM  


Effective 
date 


11/21/93 

11/21/93 

11/21/93 
11/21/93 
11/21/93 

11/14/93 

11/21/93 
11/14/93 

11/26/93 

11/21/93 

11/26«3 

11/21/93 

11/21/93 

11/21/93 

.11/21/93 

11/21/93 

10/06/93 


09/14/93 


Dated:  November  5, 1993. 
lames  F.  Patton, 

Director,  Health  Care  Administrative 

Sanctions,  Office  of  Investigations. 

[FR  Doc.  93-27898  Filed  11-12-93;  8:45  am| 

BILLMQ  COOE  4150-04-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-e30-421(M)5;  N-40974] 

Tenmination  of  Recreation  and  Public 
Purpose  Classification;  Nevada 

November*,  1993. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  action  terminates 
Recreation  and  Public  Purpose  (R&PP) 
Classification  N-40974  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws,  including  the  mining  laws. 
EFFECTIVE  DATE:  The  land  will  be  open 
to  entry  effective  10  a.m.  on  December 
15. 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Charles  J.  Kihm,  Bureau  of  Land 
Management,  Carson  Qty  District,  1535 
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Hot  Springs  Road.  Carson  City.  Nevada 
89706.  702-885-6000. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  April  14. 1987, 
Recreation  and  Public  Pur{K>8e 
Classification  N-40974  is  hereby 
terminated  in  its  entirety: 

Mount  Diablo  Meridian.  Nevada 

T.8N..R.30E. 
Sec  31.  SWV4?^V«NEV«. 

The  area  described  contains  10  acres 
in  Mineral  County. 

The  classification  made  pursuant  to 
the  Act  of  |une  14, 1926.  as  amended, 
segregated  the  public  land  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  location  under  the 
United  States  mining  laws,  but  not 
leasing  under  the  mineral  leasing  laws. 
The  land  was  previously  leased  to 
Mineral  County  for  a  rifle  range.  The 
lease  has  expired  and  the  classification 
no  longer  serves  any  purpose. 

At  10  a.m.  on  December  15, 1993.  the 
land  will  become  open  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  December  15, 1993,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

At  10  a.m.  on  December  15, 1993.  the 
land  will  also  be  open  to  location  under 
the  United  States  mining  laws. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 
Billy  R.  Templeton. 
State  Director.  Nevada. 
[FR  Doc  03-27902  Filed  1 1-1 2-93;  8:45  am| 

BMJJNQ  OOOf  431«-MC^ 

[ES-«4(M>4-421  (M>fr-425-7A] 

Eastern  States:  Change  in  Pul>lic 
Room  Hours  of  Operation 

SUMMARY:  Effective  January  3, 1994,  the 
Eastern  States  Public  Room  hours  of 


0{>eration  will  be  Monday  through 
Friday,  8  a.m.  to  4:30  p.m.  Comments 
shall  be  submitted  by  IDecember  15. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  M.  Ridoin  (703)  440-1605. 
SUBMrr  WRTTTEN  COMMENTS  TO:  Bureau  of 
Land  Management,  Eastern  States.  7450 
Boston  Boulevard,  Springfield,  VA 
22153. 

Dated:  November  9, 1993 
Carson  W.  Gulp,  )r.. 
State  Director. 
IFR  Doc.  93-27957  Filed  11-12-93;  8:45  am] 

MUJNO  COM  4310-aMI 

[AZ-024-04-4210-05:  AZA-22268] 

ttotice  of  Realty  Action;  Recreation 
and  Public;  Purposes  (R&PP)  Act 
Classification;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands, 
located  near  the  City  of  Florence,  Pinal 
County,  Arizona,  have  been  examined 
and  found  suitable  for  lease  or 
conveyance  to  the  Arizona  National 
Guard  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C  869,  et  seq.)  for  use 
for  helicopter  training  opterations. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  2  S,  R.  8  E.. 
Sec.  15,  N'/i,  SWV4. 
Containing  approximately  480  acres. 

A  portion  of  the  lands  are  currently 
leased  to  the  Arizona  National  Guard  for 
helicopter  training  purposes,  and  it  is 
proposed  to  include  the  remaining  lands 
in  the  existing  lease. 

The  lands  are  presently  withdrawn 
under  PLO  776  withdrawing  the  lands 
for  use  by  the  United  States  Air  Force 
for  the  Rittenhouse  Air  Force  Auxiliary 
Field. 

It  has  been  determined  that  the  two 
uses  (R&PP)  lease  or  conveyance  and  the 
withdrawal)  are  compatible  uses.  The 
lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease  or  conveyance  would  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  regulations 
of  the  Secretary  of  the  Interior. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 


3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  Those  rights  for  pij>erme  purposes 
granted  to  the  Bureau  of  Reclamation  by 
Ri^t-of-Way  AZA-21196. 

5.  Those  rights  for  canal  purposes 
(Central  Arizona  Project)  granted  to  the 
Bureau  of  Reclamation  by  Right-of-Way 
AZA-22075. 

6.  Those  rights  for  road  purposes 
granted  to  the  State  of  Arizona  by  Right- 
of-Way  AZA-21352. 

7.  All  rights  associated  with  the 
application  for  withdrawal  filed  by  the 
Bureau  of  Reclamation  for  the  Central 
Arizona  Project,  AZA-997. 

8.  All  rights  reserved  by  PLO  776  to 
Williams  Air  Force  Base.  For  detailed 
information  concerning  this  action, 
contact  Jim  Andersen  at  the  Phoenix 
Resource  Area  Office.  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027, 
(602)  780-8090. 

Upon  publication  of  this  notice  in  the 
Federal  Register  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  Notice,  interested 
parties  may  submit  comments  regarding 
this  proposed  lease,  conveyance  or 
classification  of  the  lands  to  the  District 
Manager.  Phoenix  District  Office.  2015 
West  Deer  Valley  Road,  Phoenix. 
Arizona  85027. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  helicopter 
training  facility.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  ^e  suitability  of  the 
land  for  a  helicopter  training  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register. 
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Dated:  November  3, 1993. 
)oiu>  K>  Ckristensen. 
Acting  District  Manager. 
IFR  Doc.  93-27901  Filed  11-12-93;  8:45  am) 

BCUNQ  COM  43t»^-M 


[NM-«2O-4210-06;  NMNM  21834] 

Notic«  Of  Proposed  Continuation  of 
Withdrawal;  New  IMexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Reclamation 
•proposes  that  a  6.5-acre-withdrawal  for 
the  Conchas  Canal.  Tucumcari  Project 
continue  for  an  additional  20  years.  The 
land  will  remain  closed  to  surface  entry 
and  mining,  but  has  been  and  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  should  be  received  by 
February  14.  1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director.  BLM  New  Mexico  State 
OfTice.  P.O.  Box  27115.  Santa  Fe.  New 
Mexico  87502-0115.  505-438-7501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office,  505-438-7594. 
SUPPLEMENTARY  tNFORMATKJN:  The 
Bureau  of  Reclamation  proposes  that  the 
existing  land  withdrawal  made  by  the 
Secretarial  Order  of  August  5. 1944.  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(1988). 
The  land  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  12  N..  R.  29  E.. 
A  300"  strip  reserved  for  the  Conchas  Canal 
right-of-way  across  lot  2  in  section  22 
more  particularly  described  as  follows: 
One  Hundred  and  seventy  five  (175)  feet 
left  (northerly  aside)  and  one  hundred 
and  twenty  five  (125)  feet  right 
(southeriy  side)  of  ihecenterline  of  the 
Conchas  Canal;  beginning  at  a  point 
eight  hundred  and  seventy  nine  (879.4) 
and  four  tenths  feet  N74»57'E  of  the  east 
quarter  comer  of  sec  21  T.  12  N..  R.  29 
E..  N.M.P.M..  at  Conchas  Canal  Station 
2958-«^50.4,  a  point  on  the  county  line 
between  San  Miguel  County  and  Quay 
County.  The  centerline  described  as 
follows: 
Backing  upstream  along  the  Conchas  Canal 
from  the  above  described  point. 
S56*42'0O"E  to  the  PI  Station  2056+24.7 
of  a  six  hundred  (600)  foot  radius  curve 
of  2*3r30'X  with  curve  length  of  26.4 
feet,  then  S54"'10'30"E  of  the  tangent  to 
the  PI  Station  2051+13.0  of  a  two 
hundred  (200)  foot  radius  curve  of 
51»30'00"L  with  a  curve  length  of  179.8 
feet  then  N77»26'00"E  of  the  tangent  to 
the  PI  Station  2049+27.0  of  a  two 
hundred  (200)  foot  radius  curve  of 


48*23'30"R  to  the  section  line  between 
sections  21  and  22. 
The  area  described  contains  6.5  acres  in 
Quay  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Conchas  Canal.  Tucumcari 
Project.  The  withdrawal  segregates  the 
land  from  settlement,  sale,  location,  and 
entry,  including  location  and  entry 
under  the  mining  laws,  but  not  the 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Ciiief. 
Branch  of  lands  and  Realty,  in  the  New 
Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and.  if  so.  for  how  long.  The  final 
determination  of  the  continuation  of  the 
withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated:  November  1, 1993. 
Wiiliam  C  Calkins. 
Acting  State  Director. 
IFR  Doc.  93-27903  Filed  11-12-93;  8:45  ami 
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Fish  and  Wildlife  Service 

Availability  of  the  Draft  North 
Cascades  Chapter  of  the  Recovery 
Plan  for  the  Grizzly  Bear  (Ursus  arctos 
honibilis)  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  the  draft 
North  Cascades  Chapter  (Chapter)  of  the 
Recovery  Plan  for  the  Grizzly  Bear 
(Ursus  arctos  horribilis).  This  Chapter 
addresses  recovery  of  the  grizzly  bear 
population  in  the  North  Cascade 
Mountains  of  Washington  and  is 
intended  io  be  added  to  the  Grizzly  Bear 
Recovery  Plan.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  Chapter. 


DATES:  Comments  on  the  draft  Chapter 
must  be  received  on  or  before  February 
14, 1994.  Jo  receive  consideration  bv  the 
Service 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Chapter  may  obtain  a  copy  by 
contacting  the  U.S.  Fish  and  Wildlife 
Service,  3704  Griffin  Lane  S.E..  suite 
102.  Olympia,  Washington  98501-2192. 
Written  comments  or  materials 
regarding  this  Chapter  should  be  sent  to 
the  same  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  regular  business 
hours  at  the  above  address  for  the 
duration  of  the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Frederick.  Field  Supervisor.  U.S. 
Fish  and  Wildlife  Service  in  Olympia. 
Washington  (see  ADDRESSES  above), 
telephone  (206)  753-9440. 

SUPf>t.EMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  (Service)  endangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe 
suggested  actions  that  Federal  and  State 
agencies  and  other  involved  parties  can 
undertake  for  conservation  of  the 
species,  establish  criteria  for  recovery 
levels  for  downlisting  or  delisting  them, 
and  provide  initial  estimates  of  time  and 
cost  for  implementing  the  needed 
recovery  measures. 

The  Endangered  Species  Act  (Act)  of 
1973.  as  amended  (16  U.S.C  1531  et 
seq),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  Agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 
The  grizzly  bear  was  listed  under  the 
Act  as  a  tlireatened  species  in  the  48 
conterminous  States  on  July  28. 1975 
(40  FR  31734).  due  to  current  and 
potential  threats  to  the  species 
populations  and  habitat  from  human 
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activities.  A  plan  for  the  recovery  of 
grizzly  bears  in  the  48  conterminous 
States  has  been  developed  and 
approved.  The  proposed  North  Cascades 
Recovery  Chapter  (Chapter)  is  intended 
to  be  added  to  that  recovery  plan.  It 
addresses  recovery  of  grizzly  bmirs  in 
the  North  Cascade  Mountains  of 
Washington.  Similar  recovery  chapters 
have  already  been  completed  for  other 
ecosystems  where  grizzly  bears  still 
exist  within  the  conterminous  48  States. 
These  chapters  are  included  in  the 
Grizzly  Bear  Recovery  Plan. 

Threats  to  grizzly  bear  populations 
come  primarily  from  habitat 
modification  caused  by  hiunan  activities 
and  from  direct  bear/human  conflicts 
resulting  from  recreational  and  resource 
use  activities,  highway  and  railroad 
corridors,  illegal  mortality,  etc.  The 
grizzly  bear  population  in  the  North 
Cascades,  and  in  each  of  the  ecosystems 
covered  in  the  Grizzly  Bear  Recovery 
Plan,  can  be  delisted  independently 
once  recovery  criteria  stated  in  the  plan 
are  met. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Chapter  described  All  comments 
received  by  the  date  specified  in  the 
DATES  section  above  will  be  considered 
prior  to  approval  of  the  Chapter. 

Authority:  The  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated  Noveint)er  8, 1993. 
John  L.  Spinks,  Jr.. 
Deputy  Regional  Director. 
[FR  Doa  93-27946  Filed  11-12-93;  8:45  am) 

BtUMO  COOC  431fr-SS-M 
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National  Park  Service 

Missouri  National  Recreational  River 
Advisory  Group;  Meeting 

AGENCY:  NaUonal  Park  Service. 
Department  of  the  Interior. 
action:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  Group.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 
MEETMO  DATE  AND  TME:  December  8, 
1993;  1:30  p.m.  until  4:30  p.m. 
(Inclement  weather  date:  December  15. 
1993-,  same  time  and  location.) 
ADDRESS:  Assumption  Hall  of  the 
Catholic  Church.  Lynch.  Nebraska  (1 
block  south  of  Highway  12). 

The  agenda  of  m6  meeting  includes 
an  update  and  discussion  on  the  status 
of  the  Missouri  Recreational  River 


General  Management  Plan  presented  by 
the  National  Park  Service,  including 
draft  management  alternatives  and  draft 
boundary  concepts  as  developed  by 
planners;  public  comment  received  from 
the  newsletter  (if  available);  the 
opportunity  for  public  comment;  and  a 
proposed  agenda,  date,  time,  and 
location  for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning- 
of  the  meeting. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Missouri 
National  Recreational  River,  Public  Law 
102-50.  The  purpose  of  the  group, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  management  and 
operation  of  the  recreational  river.  The 
Missouri  National  Recreational  River  is 
the  39-mile,  bee  flowing  segment  of  the 
Missouri  River  from  Fort  Randall  Dam 
to  the  vicinity  of  Springfield  in  South 
Dakota. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Warren  Hill,  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways. 
P.O.  Box  591.  O'Neill.  Nebraska  68763- 
0591.  (402)  336-3970. 

Dated:  November  3, 1993. 
WiUiaa  W.  Schenk. 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doa  93-27952  Filed  11-12-93;  8:45  am] 


Petroglyph  National  Monument 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
writh  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  that  a  meeting 
of  the  Petroglyph  National  Monument 
Advisory  Commission  will  be  held  at  7 
p.m.,  Monday,  December  6, 1993.  in  the 
Theater  Conference  Room,  SL  Joseph's 
on  the  Rio  Grande  Church,  4000  St. 


Joseph's  Place.  NW..  Albuqueique.  New 
Mexico. 

The  Petroglyph  National  Monument 
Advisory  Commission  was  established 
pursuant  to  Public  Law  101-313 
establishing  Petroglyph  National 
Monument,  to  advise  the  Secretary  of 
the  Interior  on  the  management  and 
development  of  the  monument  and  on 
the  preparation  of  the  monument's 
general  management  plan. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— ^Introduction  of  commissions  members 

and  guests 
— Status  report  about  monument's 

General  Management  Plan 
— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  at  the 
commission  meeting  with  the 
Superintendent,  Petroglyph  National 
Monument. 

Persons  who  wish  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements  may  contract 
Stephen  Whitesell,  Superintendent. 
Petrogl>T)h  National  Monument,  123  4th 
Street  SW.,  room  101,  Albuquerque, 
New  Mexico  87102,  telephone  505/766- 
8375. 

Minutes  of  the  commission  meeting 
will  be  available  for  public  inspection 
six  weeks  after  the  meeting  at  tiie  office 
of  Petroglyph  National  Monument. 

Dated:  October  29. 1993. 
Mary  R.  Bradford. 

Acting  Regional  Director.  Southwest  Region. 
(FR  Doc  93-27951  Filed  11-12-93: 8:45  am) 
Btumo  COOC  431«^I0-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development  and 
Economic  Cooperation;  Notice  of 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  one  hundred  and 
eighteenth  meeting  of  the  Board  for 
International  Food  and  Agricultural 
Development  and  Economic 
Cooperation  (BIFADEC)  on  December  9. 
1993  from  8:30  a.m.  to  3:30  p.m. 

The  purposes  of  the  Meetings  are:  (1) 
to  discuss  the  role  of  U.S.  universities 
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in  support  of  A.I.D.'8  environment 
strategy;  (2)  to  receive  a  report  from  the 
BIFADEC  budget  panel;  (3)  to  review  the 
Administration's  policies  on 
involvement  of  the  historically  black 
colleges  and  universities  in  federal 
programs;  (4)  to  hear  a  report  on 
linkages  between  U.S.  scientists  and  the 
international  agricultural  research 
centers  and  (5)  to  discuss  how  the 
participation  of  institutions  of  higher 
education  in  international  programs  is 
important  to  the  U.S.  economy. 

This  meeting  will  be  held  in  the  Main 
State  Department  Building,  room  1107. 
Any  interested  person  may  attend  and 
may  present  oral  statements  in 
accordance  with  procedures  established 
by  the  Board  and  to  the  extent  time 
available  for  the  Meeting  permits. 

All  persons,  visitors  and  employees 
are  required  to  wear  proper 
identification  at  all  times  while  in  the 
Department  of  State  building.  Please  let 
the  BIFADECyUniversity  Center  (UC) 
staff  know  (tel  #703-81&-0295  or  0292) 
if  you  expect  to  attend  the  meeting. 
Provide  your  full  name,  name  of 
employing  company  or  organization, 
address  and  telephone  number  not  later 
than  November  29. 1993.  A  UC  staff 
member  will  meet  you  at  the 
Department  of  State  Diplomatic 
Entrance  at  C  and  22  Streets,  NW..  with 
your  pass. 

Jiryis  S.  Oweis,  Chief  BIFADEC 
Support  Staff  will  be  the  A.I.D. 
Advisory  Committee  Representative  at 
this  Meeting.  Those  desiring  further 
information  may  write  to  Jiryis  S.  Oweis 
in  care  of  the  Agency  for  International 
Development,  room  900,  SA-38, 
Washington,  DC  20523-3801  or 
telephone  him  on  (703)  816-0264. 

Dated:  November  4, 1993. 
Richard  Fairley, 

Acting  Executive  Director,  Agency  Center  for 
University,  Cooperation  in  Development. 
IFR  Doc  93-27900  Filed  11-12-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-12  (Sub-No.  159X)1 

Southern  Pacific  Transportation 
Company— Abandonment  Exemption- 
Sacramento  and  El  Dorado  Counties. 
CA 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
37.14-mile  portion  of  its  Placerville 
Branch  from  milepost  108.00,  near  the 
Nimbus  rail  station,  to  milepost  145.14, 


near  the  Diamond  Springs  rail  station, 
in  Sacramento  and  El  Dorado  Counties, 
CA. 
SPT  has  certified  that: 

(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years; 

(2)  Any  overhead  traflic  on  the  line 
can  be  rerouted  over  other  lines;  and 

(3)  No  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  by  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  l5ie  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and 

(4)  The  requirements  at  49  CFR  1105.7 
(environmental  report),  49  CFR  1105.8 
(historic  report),  49  CFR  1105.11 
(transmittal  letter)r49  CFR  1105.12 
(newspaj)er  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  government 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360 1.C.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  12, 1993,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  November  22, 1993.' 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  2, 
1993,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 


'  A  atey  will  be  routinely  issued  by  the 
Commission  in  those  proceediags  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  parly  or  by  the  Commission's 
Section  of  Energy  and  Environn>ent  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  Sea 
Exemption  of  Oul-of-Service  Rail  Lines,  5  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  Involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

»  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

»  The  Coimnlssion  will  accept  •  late-Bled  trail 
use  statement  as  long  as  it  retains  jurisdiction  to  do 
so. 


A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A. 
Laasko,  Southern  Pacific  Building.  One 
Market  Plaza,  room  846,  San  Francisco, 
CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effect,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  November  17, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
bec(Mnes  available  to  the  public 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  5, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
IFR  Doc  93-27973  Filed  11-12-93;  8:45  am| 
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[Finance  Docket  No.  32385] 

Wisconsin  and  Southern  Railroad 
Co.— Trackage  Rights  Exemption— Soo 
Una  Railroad  Co. 

Soo  Line  Railroad  Company  (Soo)  has 
agreed  to  grant  trackage  rights  to  the 
Wisconsin  and  Southern  Railroad  Co. 
(WSOR),  over  approximately  2  miles  of 
Soo  trackage  between  the  division  of 
o«rnership  with  WSOR  at  North 
Milwaukee,  WI  (milepost  93.72)  and 
WSOR's  locomotive  and  car  repair 
facility  in  the  City  of  Milwaukee, 
Milwaukee  County,  WI  (milepost  93.69). 
The  trackage  rights  became  effective 
November  3, 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  noUce  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Larry  D. 
Stems.  Wisconsin  and  Southern 
Railroad  Co..  5300  North  33rd  Street, 
Milwaukee,  WI  53209. 
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As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  By.  Co.— Trackage  Rights— BN. 
354  ICC.  605  (1978).  as  modified  in 
Mendocino  Coast  By.,  Inc. — Lease  and 
Operate.  360  I.CC  653  (1980). 

Decided:  November  8. 1993. 

By  the  Cominission.  David  M.  Konschnik. 
Director.  OfTice  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
IFR  Doc.  93-27975  Filed  11-J 2-93: 8:45  am| 
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[Dockat  No.  AB-290  (Sub-No.  134X)] 

Norfolk  and  Western  Railway  Co.— 
Abandonment  Exemption — Between 
Huff  Creek  Junction  and  Lynco,  WV 

Norfolk  and  Western  Railway 
Company  (N\V)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  1.02-mile  line  of  railroad  between 
milepost  HC-0.00.  at  Huff  Creek 
Junction,  and  milepost  HC-1.02  at 
Lynco.  WV. 

NW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies).  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360  LC.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  15. 1993.  unless  stayed 
pending  reconsideration.  Petitions  to 


stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).*  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  3  must 
be  filed  by  November  26. 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  6. 1993.  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  General  Attorney,  Norfolk 
Southern  Corporation,  Three 
Commercial  Place,  Norfolk.  VA  23510 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  prepare  an  environmental 
assessment  (EA)  by  November  19. 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219. 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  5, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  )t^ 
Secretary. 
[PR  Doc.  93-27972  Filed  11-12-93;  8:45  am] 
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'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  dale  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  I.C.C2d 
377  (1989).  Any  entity  seeking  a  stay  on 
•nvirorunental  concerns  is  encouraged  to  Tile  its 
request  as  soon  as  possible  In  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

»  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  AasisL,  4  I.aC2d  164  (1987). 

>The  Commission  will  accept  a  late-nied  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Finance  Docket  No.  32392] 

Chicago  Southshore  &  South  Bend 
Railroad— Trackage  Rights 
Exemption— Norfolk  and  Western 
Railway  Co. 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant 
Chicago  Southshore  &  South  Bend 
Railroad  (CSS)  overhead  trackage  rights 
over  a  portion  of  its  line  described  as 
follows:  beginning  at  a  point  on  NW's 
trackage  from  the  connection  between 
the  tracks  of  CSS  and  NW  in  the  vicinity 
of  124th  Street  near  Kensington,  to  the 
connection  between  NW  and  the  Illinois 
National  Port  District,  near  130th  Street, 
in  Chicago.  IL,  a  total  distance  of 
approximately  2  miles.  The  trackage 
rights  became  effective  November  8. 
1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ob  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Adam  M.  Mycyk,  Weiner.  Brodsky, 
Sidman  &  Kider,  P.C,  suite  800, 1350 
New  York  Avenue,  N.W,  Washington. 
DC  20005. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  By. 
Co.— Trackage  Bi^ts—BN,  354  I.CC. 
605  (1978),  as  modified  in  Mendocino 
Coast  By.,  Inc.— Lease  and  Operate.  360 
I.CC  653  (1980). 

Chicago  Rail  Link  (CRL)  filed  on 
November  5. 1993.  a  petition  for  stay 
and  rejection  or  revocation  of  verified 
notice  of  exemption  in  this  proceeding. 
In  Bailroad  Consolidation  Procedures,  1 
I.CC2d  270,  281  (1985).  the 
Commission  established  a  general 
policy  against  considering  petitions  to 
stay  the  effectiveness  of  notices  of 
exemption  for  exempt  trackage  rights 
agreements.  The  Commission  noted  that 
"Islince  notices  of  exemption  will  be 
effective  before  they  are  published  in 
the  Federal  Register,  petitions  for  stay 
will  not  lie  •  *  *."  Accordingly,  we 
will  allow  time  for  a  response  from  NW 
and  CSS  and  will  consider  CRL's 
petition  as  a  petition  to  revoke. 

Dated:  November  8. 1993. 

By  the  Ck)nimission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland  Jr., 
Secretary. 

(FR  Doc  93-27976  Filed  11-12-93;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  ttw  Comprehensive 
Environmentai  Response, 
Compensation,  and  Lial>ility  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  2.  1993,  a 
proposed  consent  decree  in  United 
States  V.  William  Davis,  et  al.  No.  90- 
484-P.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Rhode  Island.  The  decree  resolves 
claims  of  the  United  States  against 
defendant  Providence  )oumal  Company 
("Settling  Defendant")  in  the  above- 
referenced  action  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA")  for  contamination  at 
the  Davis  Liquid  Waste  Site  in 
Smithfield,  Rhode  Island  (the  "Site").  In 
the  proposed  consent  decree  the  Settling 
Defendant  agrees  to  pay  the  United 
Slates  $65,000.00  in  settlement  of  the 
United  States'  claims  for  response  costs 
incurred  and  to  be  incurred  by  the 
Environmental  Protection  Agency  at  the 
Site. 

The  proposed  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  10  Dorrance  Street, 
I-rovidence,  Rhode  Island;  and  at  the 
Environmental  Enforcement  Section 
Consent  Decree  Library.  1120  C Street, 
NW.,  Washington,  IX;  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Davis,  et  al.  (DOJ 
Reference  No.  90-1 1-2-1 37B). 
Lois ).  SchifiEer. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  93-27904  Filed  11-12-93;  8:45  am| 
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Notice  of  Lodging  of  Consent  Decree 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  27, 1993, 
proposed  consent  decrees  in  United 
States  v.  Farber,  et  al..  Civil  Action  No. 
8fr-3736.  were  lodged  with  the  United 
States  District  Court  for  New  Jersey.  The 
proposed  Consent  Decrees  settle  the 


United  States'  claims  as  to  these  parties, 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Com|}ensation.  and  Liability  Act 
C'CERCLA"),  42  U.S.C  9601.  et  seq. 
relating  to  the  cleanup  of  the  Syncon 
Resin  Superfund  Site  located  in  Kearny, 
New  Jersey. 

Under  the  terms  of  the  Consent 
Decrees  Essex  Chemical  Corporation 
will  pay  $412,500,  Disch  Corporation 
Company,  Inc.  will  pay  $412,500, 
Agway,  Inc.  will  pay  $300,000,  and  A  & 
S  Transportation  Company  and 
Specirserv.  Inc.  will  pay  $100,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Farber, 
et  al.,  DOJ  Ref.  #90-11-3-116. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Civil  Division,  970 
Broad  Street,  Newark,  New  Jersey 
07102;  the  Office  of  the  United  States 
Environmental  Protection  Agency. 
Region  11,  26  Federal  Plaza,  N.Y..  N.Y. 
10278;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW.,  4th  Floor, 
Washington,  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW..  4th  Floor.  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $6.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
John  C  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  93-27905  Filed  11-12-93;  8:45  am) 
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Federal  Bureau  of  Investigation 

National  Crime  Information  Center 
(NCIC)  Advisory  Policy  Board 

The  National  Crime  Information 
Center  (NQC)  Advisory  Policy  Board 
will  meet  on  December  8-9. 1993.  from 
9  a.m.  until  5  p.m.,  at  the  Loews  Anatole 
Hotel.  2201  Stemmons  Freeway,  Dallas, 
Texas,  telephone  214-718-1200,  to 
formulate  recommendations  to  the 
Director,  Federal  Bureau  of 
Investigation,  (FBI)  on  the  security, 
policy,  and  operation  of  NCIC  and 
related  systems. 


The  topics  to  be  discussed  will 
include  the  progress  of  the  NQC  2000 
project,  status  of  the  NQC  Gang  File. 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms  proposal  on  the  Violent  Felon 
File  criteria,  and  other  operational 
matters. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the  NCIC 
or  related  matters  with  the  Board,  before 
or  after.  Anyone  wishing  to  address  this 
session  of  the  meeting  should  notify  the 
Designated  Federal  Employee,  at  least 
24  hours  prior  to  the  start  of  the  session. 
The  notification  may  be  by  mail, 
telegram,  cable,  or  a  hand-delivered 
note.  It  should  contain  the  requestor's 
name;  corporate  designation,  consumer 
affiliation,  or  Government  designation; 
along  with  a  short  statement  describing 
the  topic  to  be  addressed;  and  the  time 
needed  for  presentation. A  nonmember 
requestor  will  ordinarily  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
unless  specially  approved  by  the 
Chairman  of  the  Board. 

Inquires  may  be  addressed  to  the 
Designated  Federal  Employee.  Mr. 
David  F.  Nemecek,  Inspector-Deputy 
Assistant  Director,  CJIS  Division,  FBI, 
10th  and  Pennsylvania  Avenue, 
Northwest,  Washington,  DC  20535, 
telephone  (202)  324-8920. 

Dated:  November  5. 1993. 
David  F.  Nemecek. 

Inspector-Deputy  Assistant  Director, 

Designated  Federal  Employee. 

(PR  Doc.  93-27906  Filed  11-12-93;  8:45  am) 
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Immigration  and  Naturalization  Service 

PNSNO.  164»-«3] 

Office  of  Strategic  Planning 
Stakeholders'  Workshop 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  request  for  input  re: 
INS  Strategic  Plan  and  notice  of 
Stakeholders'  Workshop. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (INS)  is 
collecting  information  for  input  to  the 
development  of  a  Strategic  Plan.  We  are 
soliciting  information  from  those 
entities  p)otentially  affected  by,  or 
interested  in.  the  INS  Strategic  Plan, 
which,  when  in  place,  will  provide 
long-range  goals  and  objectives  for  the 
major  functions  and  operations  of  the 
agency.  Interested  parties  may  provide 
input  through  written  comments  or 
attendance  at  a  Stakeholders'  Workshop 
to  be  held  in  December  1993. 
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DATES:  Written  comments  on  Strategic 
Plans  are  due  by  December  7, 19^.  The 
Stakeholders'  Worltshop  will  be  held 
December  14. 1993.  farom  9  a.m.  to  5 
p.m.  Seating  is  limited,  so  participants 
should  RSVP  by  phone  at  (202)  616- 
7787,  by  December  7. 1993.  It  is 
reqiiBsted  that  only  one  or  two 
rewpsentatives  per  organization  attend. 
ADDRESSES:  The  Stakeholders* 
WoH^hop  will  be  held  at  the  Ramada 
Rei^aissance  Hotel  located  at  999  9th 
Strtet  NW..  Washington,  DC.  Written 
comments  should  be  sent,  in  triplicate, 
to  the  Director,  Policy  Directives  end 
Listfur.tions  Branch,  Immigration  and 
Nafcuralization  Service,  425  I  Street  NW.. 
rooiB  5307,  Washington,  DC  20538.  To 
ensLtre  proper  handling,  please 
reference  the  INS  No.  1649-93  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  Roney,  Assistant  Director,  Policy 
and  Planning  Staff.  Office  of  Strategic 
Planning,  Immigration  and 
Naturalization  Service,  425 1  Street, 
NW.,  room  6042,  Washington,  DC 
20536.  telephone  (202)  514-3242. 
SUPPLEMENTARY  ^FORMATION:  The 
"Government  Performance  and  Results 
Act  of  1993"  mandates  that,  no  later 
than  September  30. 1997,  the  head  of 
each  agency  shall  submit  to  the  Director 
of  the  Office  of  Management  and  Budget 
and  to  the  Congress  a  strategic  plan  for 
program  activities.  The  Act  also 
mandates  that  dining  development  of 
strategic  plans,  agencies  must  consult 
with  Congress  and  those  entities 
potentially  affected  by  or  interested  in 
such  plans.  To  consult  with  those  who 
have  an  interest  in  the  development  of 
the  INS  Strategic  Plan,  the  Service  is 
accepting  written  comments.  Written 
comments,  limited  to  a  maximum  of  3 
pages,  should  address  what  you  believe 
will  be  the  major  issues  confronting  INS 
over  the  next  10  years,  and  the 
recommended  strategies  for  moving  INS 
in  desired  directions  to  properly  address 
those  major  issues. 

The  INS  will  also  be  holding  a 
Stakeholders'  Workshop  on  December 
14, 1993  to  further  solicit  the  views  and 
opinions  of  Congressional  staff,  Federal 
agencies,  immigration  groups,  members 
of  the  public,  and  other  parties  which 
have  a  "stake"  in  the  future  actions  of 
INS.  The  1-day  workshop  wiil  be 
stRictured  to  enccurage  participants  to 
have  open  dialogue  about  the  major 
long-term  issues  that  INS  needs  to 
consider  in  development  of  its  Strategic 
Plan.  The  workshop  will  be  structured 
in  break-out  sessions  led  by  professional 
facilitators.  Participants  should  have 
knowledge  and  understandings  of 
immigration  issues.  Attendees  will  be 
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expected  to  participate  in  the  break-out 
sessions  and  to  provide  direct  input 
during  discussions.  The  information 
compiled  in  the  break-out  sessions  will 
be  documented  and  further  discussed  in 
the  afternoon  during  a  brief-out  session. 
Significant  information  developed 
during  these  sessions  will  be  recorded, 
evaluated,  and  considered  during 
development  of  the  INS  Strategic  Plan. 

Dated:  November  4, 1993. 
Do;is  Meksaer, 

Commissioner,  Immiffvtion  and 

Naturalization  Service. 

|FR  Doc.  93-27995  Filed  11-12-93;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Trainins  Partnership  Act  Title  IH; 
State  Designation  of  Entities  as 
Dislocated  Worker  Units 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 


SUMMARY:  The  Department  of  Labor  is 
publishing  for  public  information  an 
update  of  a  listing  of  names,  addresses, 
and  telephone  numbers  of  entities 
designated  by  States  as  Dislocated 
Worker  Units. 

ADDRESSES:  Submit  comments  regarding 
this  listing  to:  Office  of  Worker 
Retraining  and  Adjustment  Programs, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  room  N-5426, 200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
Attention:  Robert  N.  Colombo. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  N.  Colombo,  Director,  Office 
of  Worker  Retraining  and  Adjustment 
Programs.  Telephone  (202)  219-5577 
(this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Title  HI  of 
the  Job  Training  Partnership  Act  (JTPA) 
provides  that  the  Depajlment  of  Labor 
(Department)  shall  fund  programs  for 
Slates  to  assist  dislocated  workers. 
Section  311(b)(2)  of  JTPA  provides  that 
a  State  will  designate  or  create  an 
identifiable  Slate  Dislocated  Worker 
Unit  (DWU)  or  office  with  the  capability 
to  respond  rapidly,  onsito,  to  pvermanent 
plant  closures  and  substantial  layoffs 
throughout  the  State.  The  DWU  is  a  key 
feature  of  the  States'  implementation  of 
programs  under  Title  HI.  Periodic 
updates  of  this  listing  will  be  published, 
based  on  revisions  received  by  the 
£)epartment 


Signed  at  Washington.  DC.  this  8th  day  of 
November,  1993. 
DougRMc, 
Assistant  Secretary  of  Labor. 

Dislocated  Worker  Units  Nationwid* 

Alabama 

Ms.  Donna  Baiham,  Supervisor,  Rapid 
Response.  Employment  &  Training 
Division,  Alabama  Department  of 
Economic  and  Community  Affairs,  P.O. 
Box  250347,  Montgomery,  Alabama  36125- 
0347.  Telephone:  205-242-5415 

Alaska 

Ms.  Carolyn  Tuovloen.  DWU  Coordicator, 
Rural  Development  Division,  Department 
of  Community  and  Regional  Agairs.  333 
West  4th  Avenue,  Suite  220.  Anchorage, 
Alaska  99501,  Telephone:  907-269-1658 

Arizona 

Mr.  Tommy  Landa.  DWU  Coordinator. 
Division  of  Emploj-ment  and  Rehabilitation 
Services.  1789  West  Jefferson.  Site  Code 
920Z.  Phoenix.  Arizona  85005,  Telephone: 
602-54 2-»4B4 

Arkansas 

Mr.  William  D.  Caddy.  Administrator, 
Arkansas  Employment  Security  Division, 
201  Capitol  Mall,  Room  506.  Little  Rock, 
Arkansas  72203,  Telephone:  501-682-2121 

California 

Mr.  Roger  Schmitt,  EDWAA  Coordinator,  Job 
Ttaining  Partnership  Division, 
Employment  Development  Department, 
800  Capitol  Mall,  MIC  83.  SaciBraento, 
California  95814,  Telephone:  916-324- 
0655 

Colorado 

Mr.  Dick  Rautio.  Planner.  Dislocated  Worker 
Unit,  Governor's  Job  Training  Office.  Suite 
550,  720  South  Colorado  Boulevard, 
Denver,  Colorado  80222,  Telephone:  303- 
758-5020 

Connecticut 

Ms.  Kathleen  Wimer,  Title  m  Coordinator, 
State  Department  of  Labor,  Dislocated 
Worker  Unit,  200  Folly  Brook  Boulevard, 
Wethersfield,  Connecticut  06109, 
Telephone:  203-566-7550 

Delaware 

Ms.  Alice  Mitchell,  Technical  Service 
Manager,  Delaw^are  Department  of  Labor, 
Division  of  EmplojTnent  &  Traini.Tg, 
University  Plaza,  P.O.  Box  9499,  Newark, 
Delaware  1971 4-9499,  Telephone:  302- 
368-6913 

Florida 

Mr.  Larry  Mclntyrs,  DWU  Coordinator, 
Division  of  Labor.  Employment  k  Training, 
Department  of  Labor  &  Emplo\7nent 
Security,  1320  Executive  Center  Drive. 
Suite  201  Atkins  Building,  Tallahassee, 
Florida  32399-0667,  Telephone:  904-48»- 
9250 

Georgia 

Mr.  Robert  Davis,  Title  III  Coordinator, 
Geoi^a  Department  of  Labor,  Sussex  Place, 
148  International  Boulevard  NR,  Atlanta, 
Georgia  30303,  Telephone:  404-656-6336 
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Hawaii 

Dr.  Robert  VVatada.  Administrator. 
Department  of  Labor  and  Industrial 
Relations,  830  Punchbowl  Street,  Room 
316.  Honolulu,  Hawaii  96813.  Telephone: 
808-586-9067 

Idaho 

Ms.  Cheryl  Brush,  Bureau  Chief,  Planning, 
Emplojrment  and  Training  Programs, 
Department  of  Employment,  317  Main 
Street,  Boise,  Idaho  83735-0001, 
Telephone:  208-334-6303 

Illinois 

Mr.  Herbert  Dennis,  Manager,  Job  Training 
Programs  Division,  IDepartment  of 
Commerce  and  Community  Affairs,  620 
East  Adams  Street,  Springfield,  Illinois 
62704,  Telephone:  217-785-6006 

Indiana 

Mr.  Tom  Heeter,  EDVVAA  Coordinator, 
Indiana  Department  of  Employment  and 
Training  Services,  Program  Operations 
Division,  10  N.  Senate  Street.  Indianapolis. 
Indiana  46204.  Telephone:  317-232-0196 

Iowa 

Mr.  Jeff  Nail.  Administrator,  Div.  of  Job 
Training.  Iowa  Dept  of  Economic 
Development.  20O  East  Grand  Avenue.  Des 
Moines,  Iowa  50309,  Telephone:  515-242- 
4779 

Kansas 

Mr.  Jim  Richardson.  EDVVAA  Director, 
Department  of  Human  Resources.  Division 
of  Employment  &  Training,  401  SW  Topeka 
Boulevard.  Topeka,  Kansas  66603, 
Telephone:  913-296-5060 

Kentucky 

Ms.  Kathy  McDonald.  Branch  Manager. 
Dislocated  Workers  Unit.  Department  of 
Employment  Services,  275  East  Main,  2- 
West,  Frankfort,  Kentucky  40621, 
Telephone:  502-564-7015 

Louisiana 

Mr.  Dale  Miller,  Assistant  Director,  Louisiana 
Department  of  Labor,  Federal  Training 
Program  Division,  P.O.  Box  94094,  Baton 
Rouge,  Louisiana  70804-9094,  Telephone: 
504-342-7637 

Maine 

Mr.  Michael  Bourret,  Special  Assistant  to 
Commissioner,  Maine  Department  of 
Labor,  20  Union  Street.  Augusta,  Maine 
04330,  Telephone:  207-289-1292 

Maryland 

Mr.  Ron  Windsor,  Office  of  Employment  & 
Training,  Department  of  Economic  and 
Employment  Development,  1100  N.  Eutaw 
Street,  Room  310,  Baltimore.  Maryland 
21201,  Telephone:  301-333-5149 

Massachusetts 

Ms.  Suzanne  Teegarden,  Director,  Industrial 
Services  Program.  One  Ashburton  Place, 
Room  1413,  Boston,  Massachusetts  02108. 
Telephone:  617-727-8158 

Michigan 

Mr.  William  Castanier,  Manager,  Rapid 
Response  Unit,  Bureau  of  Employment 
Training,  Michigan  Department  of  Labor, 
Victor  Center  Building,  P.O.  Box  30015, 


Lansing,  Michigan  48909,  Telephone:  517- 
373-6234 

Minnesota 

Mr.  Edward  Retka.  Program  Coordinator. 
State  Dislocated  Worker  Unit.  Minnesota 
Department  of  Jobs  &  Training,  390  North 
Robert  Street.  First  Floor.  St  Paul. 
Minnesota  55101,  Telephone:  612-296- 
7918 

Mississippi 

Mr.  Wayne  Miley.  Rapid  Response  Manager, 
Department  of  Economic  and  Community 
Development,  301  West  Pearl  Street, 
Jackson,  Mississippi  39203-3089. 
Telephone:  601-949-2244 

Missouri 

Mr.  Larry  Earley,  Director,  Division  of  Job 
Development  and  Training,  Department  of 
Economic  Development,  221  Metro  Drive, 
Jefferson  City,  Missouri  65109,  Telephone: 
314-751-7796 

Montana 

Mr.  Dan  Miles.  DWU  Supervisor,  Research. 
Safety  &  Training  Division,  Montana 
Department  of  L,abor  &  Industry,  P.O.  Box 
1728.  Helena.  Montana  59624,  Telephone: 
406-444-4500 

Nebraska 

Mr.  Edward  Kosark,  Nebraska  Department  of 
Labor.  Job  Training  Program  Division,  550 
South  16th  Street,  Box  95004,  lancoln, 
Nebraska  68509-5004,  Telephone:  402- 
471-2127 

Nevada 

Ms.  Jan  Pirozzi.  DWU,  State  Job  Training 
Office,  Capitol  Complex,  400  West  King 
Street.  Carson  City,  Nevada  89710, 
Telephone:  702-687-4310 

New  Hampshire 

Mr.  James  Taylor,  DWU  Director,  New 
Hampshire  Job  Training  Coordinating 
Council.  64B  Old  Suncock  Road,  Concord, 
New  Hampshire  03301,  Telephone:  603- 
22&-0381 

New  Jersey 

Mr.  Thomas  Drabik,  Director,  Rapid 
Response  Team/Labor  Management 
Committee.  New  Jersey  Department  of 
Labor,  CN  058.  Trenton.  New  Jersey 
08625-0058,  Telephone:  1-800-343-3919 

New  Mexico 

Mr.  Kent  James,  DWU  Supervisor,  New 
Mexico  Department  of  Labor,  Job  Training 
Division,  1596  Pacheco  Street.  P.O.  Box 
4218,  Santa  Fe,  New  Mexico  87502, 
Telephone:  505-827-6866 

New  York 

Mr.  Pahl  H.  Gunn.  DWU  Acting  Director, 
New  York  State  Department  of  Labor,  State 
Office  Campus— Building  12,  Albany,  New 
York  12240.  Telephone:  518-457-3101 

North  Carolina 

Mr.  Joel  C  New,  Director,  Div.  of 
Employment  ft  Training,  Department  of 
Economic  and  Conununity  Development, 
111  Seaboard  Avenue,  Raleigh,  North 
Carolina  27611,  Telephone:  919-733-7546 


North  Dakota 

Mr.  James  Hirsch,  Director,  Job  Training 
Division,  Job  Service  North  Dakota,  1000  E 
Divide  Avenue,  P.O.  Box  5507,  Bismark, 
North  Dakota  58502,  Telephone:  701-224- 
2843 

Ohio 

Mr.  James  Turner.  DWU  Supervisor,  Ohio 
Bureau  of  Employment  Services.  145  South 
Front  Street,  P.O.  Box  1618,  Columbus, 
Ohio  43215,  Telephone:  614-466-3817 

Oklahoma 

Mr.  Joe  Glenn,  Chief,  DWU  Unit,  Oklahoma 
Employment  Security  Commission,  Will 
Rogers  Building,  Room  408,  2401  North 
Lincoln  Boulevard.  Oklahoma  City, 
Oklahoma  73105,  Telephone:  405-557- 
7294 

Oregon 

Ms.  Patricia  Grose,  DWU  Coordinator, 
Economic  Development  Department,  775 
Summer  Street  NE.,  Salem.  Oregon  97310, 
Telephone:  503-373-1995 

Pennsylvania 

Mr.  John  Vogel.  Director,  DWU,  Labor  and 
Industry  Building,  Room  1112,  7th  ft 
Forster  Streets,  Harrisburg,  Pennsylvania 
17120,  Telephone:  717-787-«282 

Rhode  Island 

Mr.  Robert  Gray,  EDWAA  Coordinator, 
Department  of  Employment  ft  Training, 
109  Main  Street.  Pawtucket  Rode  Island 
02860,  Telephone:  401-277-3450 

South  Carolina 

Mr.  Maxwell  F.  Parrott,  DWU  Supervisor, 
South  Carolina  Employment  Seciuity 
Commission.  P.O.  Box  995,  Columbia, 
South  Carolina  29202,  Telephone:  803- 
737-2588 

South  Dakota 

Mr.  Lloyd  Schipper,  JTPA  Administrator, 
South  Dakota  Department  of  Labor,  Kneip 
Building,  700  Governor's  Drive,  Pierre, 
South  Dakota  57501,  Telephone:  605-773- 
5017 

Tennessee 

Mr.  Louis  Stone,  DWU  Manager,  Tennessee 
Department  of  Labor,  Gateway  Plaza,  710 
James  Robertson  Parkway,  4th  Floor, 
Nashville,  Tennessee  37243,  Telephone: 
615-741-1031 

Texas 

Ms.  Linda  Williamson,  Manager,  DWU,  Work 
Force  Development  Division,  Texas 
Department  of  Commerce,  P.O.  Box 
12728— Capitol  Station,  Austin,  Texas 
78711-2728,  Telephone:  512-320-9844 

Utah 

Mr.  Gary  Gardner,  DWU  Supervisor,  Utah 
Office  of  Job  Training  for  Economic 
Development,  324  South  State  Street,  Suite 
210,  Salt  Uke  City.  Utah  84111, 
Telephone:  801-538-8750 

Vermont 

Ms.  Andrea  Tomasi,  DWU  Coordinator, 
Department  of  Employment  and  Training, 
P.O.  Box  488,  Montpelier,  Vermont  05602, 
Telephone:  802-828-4177 
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Virg^oia 

Mr.  lanoes  Cocke,  EDWAA  Program 

Coordinator,  Virginia  Employment 
Commission,  P.O.  Box  1356.  Rjchmond. 
Virginia  23211,  Telephone:  804-7d6-*832. 
Washington 

Mr.  l^rry  Malo.  Assistant  Commissioner, 
Employment  Security  Department, 
Training  and  Employment  Ana^is 
Division,  60S  Woodview  Drive  S.E..  MS 
KGll,  Olympia,  Washington  98504-5311, 
Telepbone:  206-43^-4611 

West  Virginia 

Ms.  Nancy  R.  DeugheHy,  Chief,  Bureau  of 
Employment  Programs,  Employment 
Serx'ices  Division,  112  California  Avenue, 
Chtrieston,  West  Virginia  23305, 
Tdtephone:  304-558-7849 

Wisconsin 

Mr.  Dan  Bond,  Supervisor,  Worker  Retraining 
and  Emplover  Services  Section, 
Dspartment  of  Labor,  Industry  and  Human 
Relations.  201  B.  Washirgton  Avenue.  P.O. 
Bov  7972,  Madison,  Wisconsin  53707, 
Telephone:  608-225-0745 

Wyaming 

Mr.  Matt  Johnson,  Deputy  Director,  |TPA, 
Department  of  Employment,  100  West 
Midwest.  P.O.  Box  2760,  Casper,  Wyoming 
82«02,  Telephone:  307-235-3601 

District  of  Columbia 

Mrs.  Shirley  Amett.  DWU  Chief.  1000  U 
Street  NW..  Suite  301,  Washington,  D.C 
202-673-4434 

Puerto  Rico 

Mr.  Ardin  Teroo.  President.  Technologic&i- 
Occupational  Education  Council,  431 
Ponce  de  Leon,  16th  Floor.  Hato  Rey, 
Puerto  Rico  00918.  Telephone:  809-754- 
5KJ3 

Virgin  Islands 

Ms.  Qirol  M.  Burke.  Assistant  Commissioner. 
Employment  and  Training,  V.l.  Department 
of  Labor,  7  »  8  Queen  Street.  C'sted,  St. 
Croix,  Virgin  Islands  00820,  Telephone: 
809-773-1994 

American  Samoa 

Mr.  Uinifareti  Mamea,  Director,  Dep;^rtment 
of  Human  Resources,  American  Samoa 
Gqvemment,  Pago  Pago,  American  Samoa 
96?T>9.  Telephone:  9-011-684-633-^485 

Fwietbt'^d  Stat€>s  of  Micronesia 

Mr.  ichne  K.  Ramon,  Acting  Director,  Office 
of  Administrative  Service,  Govemn>ent  of 
th«  Federated  States  of  Micronesia.  Post 
Oftke  Box  490,  Pohnpei.  FM  96941. 
Telephone:  228-729-6807 

Guai^ 

Mr.  tttet  S  Calvo,  Director,  Agency  for 
Hijman  Resources  Development,  P.O.  Box 
CP.  Agana,  Guam  96910,  telephone:  671- 
646-9341 

Northern  Marianas 

Mr.  Florida  M  Dela  Cruz.  JTPA 
•Administrator,  Office  of  the  Governor, 
Conunonwealth  of  the  Northern  Mariana 
IsUods,  Saipan,  Mariana  Islands  96950, 
Telephone:  9-l-028»-670-322-9511 


Reptiblic  of  the  Marshall  Islands 

Honorable  Antonio  Eliu.  Minister  of  Social 
Services.  P.O.  Box  1138.  Majuro.  Republic 
of  Marshall  Islands  96960.  Telephone: 
415-744-6650  (Region  IX) 

Republic  of  Patau 

Mr.  Kerai  Mariur,  Executive  Director,  Private 
Industry  CounciiySJTCC,  P.tt  Box  100, 
Koror.  Republic  of  Palau  96940.  Telphooe: 
513. 
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Pension  and  Weifai^  Benefits 
Administration 

ProhBiHed  Transaction  Examptian  83-70, 
•t  al;  EMmptJon  Application  No.  0-0462. 
elaL] 

Grant  of  individual  ExomptioRs;  Robert 
V/.  McCurdy  Medical  Corp.  Pension 
Ptan  and  Trust,  et  al.] 

AGPMCY:  Pension  and  VVelfiare  Benefits 

Administration,  Labor. 

ACTJOH:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1985  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
b€«n  available  for  public  ins()ection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  .stil.mit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  e.xemptjon 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 


exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  Gndings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
benehciaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Robert  W.  McCurdy  Medical 
Corporation  Pension  Plan  and  Trust 
(the  Plan)  Located  in  Anderson, 
Indiana 

(Prohibited  Transaction  Exemption  93-79: 
Application  No.  D-9452) 

Exemption 

The  restrictions  of  section  406is).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E) 
shall  not  apply  to  the  proposed  sale  (the 
Sale)  from  Robert  W.  McCurdy.  M.D.'s 
(Dr.  McCurdy)  individually-directed 
account  (the  Account)  In  the  Plan  of 
certain  properties  (the  Property)  to  Dr. 
McCurdy.  a  party  in  interest  with 
respect  to  the  Plan. 

This  exemption  is  conditioned  upon 
the  following  requirements:  (1)  The  Sale 
is  a  one-time  cash  transaction;  (2)  the 
Plan  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  this  transaction;  (3)  the 
Property  is  appraised  by  a  qualified, 
independent  appraiser;  and  (4)  the  sales 
price  for  the  Property  is  the  greater  of: 
(a)  the  original  amount  paid  by  the 
Account  for  the  Property  at  the  time  of 
acquisition  plus  capita!  improvement 
expenses;  or  (b)  its  fair  market  value  on 
the  date  of  the  Sale. 

The  Department  notes  that  the  Hrst 
sentence  in  the  first  paragraph  on  page 
49329  of  the  Notice  of  Proposed 
Exemption  incorrectly  indicates  th&l  the 
Plan  is  a  profit  sharing  plan.  The 
sentence  should  read.  "Robert  W. 
McCurdy  Medical  Corporation  (the 
Employer)  sponsors  the  Plan,  which  is 
a  money  purchase  pension  plan." 

The  Department  wishes  to  correct  this 
error  and  accordingly  incorporate  the 
information  discussed  in  the  paragraph 
above  into  the  granted  exemption  as 
corrected.  For  a  more  complete 
statement  of  the  facts  and 
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representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  22.  1993  at  58  FR  49328. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-6971.  (This  is  not 
a  toll-free  number.) 

PAMCAHUA  Local  675  Pension  Fund 
(the  Pension  Plan)  and  PAMCAH-UA 
Local  675  Training  Fund  (the  Training 
Plan;  Collectively,  the  Plans)  Located  in 
Honolulu,  HI 

(Prohibited  Transaction  Exemption  93-SO: 
Exemption  Application  Nos.  D-9103  and  L- 
9104.  respectively! 

Exemption 

The  restrictions  of  section  406(b)(2)  of 
the  Act  shall  not  apply  to  the  leasing  of 
certain  work  shop  space  by  the  Pension 
Plan  to  the  Training  Plan  under  the 
terms  of  an  amended  lease  (the 
Amended  Lease). 

This  exemption  is  conditioned  up>on 
the  following  requirements:  (1)  The 
terms  of  the  Amended  Lease  remain  at 
least  as  favorable  to  the  Plans  as  those 
obtainable  in  an  arm's  length 
transaction  with  unrelated  parties;  (2) 
Monroe  and  Friedlander  Management, 
Inc.  (MFMI),  an  independent  fiduciary, 
monitors  the  Amended  Lease  on  behalf 
of  the  Pension  Plan  as  well  as  the  terms 
and  the  conditions  of  the  exemption  at 
all  times;  (3)  the  rental  charged  by  the 
Pension  Plan  to  the  Training  Plan  under 
the  Amended  Lease  always  remains  at 
fair  market  value  as  determined  by  an 
independent  appraiser;  (4)  the  fair 
market  value  of  the  leased  space  is 
redetermined  every  three  years  by  an 
independent  appraiser  who  has  been 
selected  by  MFMI;  and  (5)  MFMI  makes 
appropriate  adjustments  to  the  rental 
charged  for  the  leased  space  as  required 
under  the  Amended  Lease. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  13, 1993  at  58  FR  43133. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-free  number.) 

The  UIU  Health  and  Welfare  Plan  (the 
Plan)  Located  in  Philadelphia, 
Pennsylvania 

(Prohibited  Transaction  Exemption  93-61; 
Exemption  Application  No.  D-9406] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  shall  not 


apply  to:  (1)  The  lending  of  $3  million 
by  the  United  Steelworkers  of  America 
(the  USWA)  to  the  Plan;  (2)  the 
guarantee  by  the  USWA  of  the 
repayment  of  certain  deferred  premiums 
owed  by  the  Plan  to  Blue  Cross  of 
Western  Pennsylvania  and  Pennsylvania 
Blue  Shield  (BCBS);  (3)  the  guarantee  by 
the  USWA  of  a  $9.5  million  loan  made 
to  the  Plan  by  the  Integra  National 
Bank/Pittsburgh  (Integra);  and  (4)  the 
granting  of  a  security  interest  by  the 
Plan  to  the  USWA  in  the  Plan's  building 
and  property  (the  Property)  or  in  the 
proceeds  from  the  sale  of  the  Property, 
in  connection  with  the  above-described 
extensions  of  credit,  provided  the 
following  conditions  are  satisfied:  (a) 
The  loan  and  the  extensions  of  credit 
were  obtained  by  the  Plan  to  enable  it 
to  satisfy  its  past,  present  and  future 
benefit  obligations;  (b)  the  terms  of  the 
loan  and  extensions  of  credit  are  at  least 
as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (c) 
an  independent  consulting  firm,  the 
Segal  Company  (Segal),  has  reviewed 
the  subject  transactions  and  has 
determined  that  they  are  appropriate  for 
the  Plan;  and  (d)  the  Plan's  trustees  have 
determined  that  the  transactions  are 
appropriate  for  the  Plan  and  in  the  best 
interest  of  its.participants  and 
beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  22, 1993  at  58  FR  49327. 
EFFECTIVE  DATE:  This  exemption  is 
effective  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  not 
apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 


401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  8th  day  of 
November.  1993. 
Ivui  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc.  93-27958  Filed  11-12-93;  8:45  am] 
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[Application  No.  D-«438,  at  al.] 

Proposed  Exemptions;  Tenneco,  Inc^ 
The  General  Employee  Benefit  Trust 
(the  GEBT)  and  Case  Corp.  Pension 
Plan  for  Hourty-Paid  Employees,  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
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from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 


summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Tenneco,  Inc..  The  General  Employee 
Benefit  Trust  (the  GEBT)  and  Case 
Corporation  Pension  Plan  for  Hourly. 
Paid  Employees  (the  Plan)  Located  in 
Houston,  TX 

lApplicatJon  No.  D-94381 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  transfer 
of  shares  of  common  stock  (the  Stock) 
of  Cummins  Engine  Company.  Inc. 
(Cummins)  to  the  GEBT  by  Tenneco. 
Inc.  (Tenneco),  the  Plan  sponsor,  to 
reflect  the  contribution  of  the  Stock  to 
the  Plan,  provided  that:  (a)  The  Stock  is 
valued  at  its  fair  market  value  as  of  the 
date  of  contribution  by  a  qualified, 
independent  appraiser;  (b)  the 
contribution  of  the  Stock  is  approved  on 
behalf  of  the  Plan  by  a  qualified, 
independent  fiduciary:  (c)  the  GEBT's 
continued  holding  of  the  Stock  is 
monitored  by  a  qualified,  independent 
fiduciary;  (d)  the  GEBT's  independent 
fiduciary  will  monitor  and  enforce  the 
conditions  of  the  exemption  and  take 
whatever  action  is  necessary  to  protect 
the  GEBT's  rights,  including,  but  not 
limited  to.  the  enforcement  of  a  legally 
enforceable  contribution  obligation  (the 
Contribution  Obligation)  as  described 
herein,  which  will  remain  in  force  for  as 
long  as  the  GEBT  continues  to  hold  any 
shares  of  the  Stock;  and  (e)  the 
Contribution  Obligation  is  secured  by  a 
letter  of  credit  issued  by  a  bank 
approved  by  the  GEBT's  independent, 
qualified  fiduciary. 

Summary  of  Facts  and  Representations 
1.  The  Plan  is  a  defined  benefit  plan 
covering  approximately  9,500 
participants  as  of  Jime  7, 1993.  As  of 
December  31, 1992,  the  Plan's  assets 
totalled  approximately  $260,000,000 
(which  includes  approximately 
$14,000,000  in  contributions  receivable 
for  the  1992  Plan  year).  The  estimated 
present  value  of  accrued  benefits  under 
the  Plan  at  December  31. 1992  exceeded 


the  Plan's  assets  by  approximately 
$260,000,000.  The  Plan  is  maintained 
by  Tenneco,  a  corporation 
headquartered  in  Houston,  Texas. 
Tenneco's  major  businesses  are  the 
transportation  and  marketing  of  natural 
gas;  manufacture  and  sale  of  farm  and 
construction  equipment;  manufacture 
and  sale  of  automotive  exhaust  system 
parts,  ride  control  products  and  brake 
products;  construction  and  repair  of 
ships;  manufacture  and  sale  of 
packaging  products;  and  manufacture 
and  sale  of  phosphorous  chemicals  and 
surfactant  products. 

2.  Tenneco  currently  owns  1.600,000 
shares  of  the  Stock  which,  based  on  the 
closing  price  of  $84.25  per  share  on  the 
New  York  Stock  Exchange  (NYSE)  on 
May  24, 1993,  had  an  aggregate  fair 
market  value  of  $134,800,000.  The  Stock 
represents  a  9.2%  ownership  interest  in 
Cummins.  The  applicant  is  requesting 
an  exemption  to  permit  the  contribution 
of  the  1.600.000  shares  of  Stock  to  the 
Plan  in  lieu  of  a  cash  contribution.  The 
applicant  represents  that  the  Stock 
would  be  a  valuable  contribution  to  the 
Plan.  Prior  to  the  contribution  of  the 
Stock,  the  fair  market  value  of  the  Stock 
will  be  determined  by  an  experienced, 
independent  valuation  company.  That 
valuation  will  take  account  of  the  fact 
that  all  restrictions  relating  to  the  Stock 
(see  paragraph  4).  including  the  voting 
requirement  (see  paragraph  9),  will 
continue  upon  transfer  to  the  GEBT. 
Thus,  the  restriction  on  voting  for 
directors  will  be  taken  into  account  in 
determining  the  proper  value  for  the 
Stock. 

3.  The  assets  of  the  Plan  and  all  other 
defined  benefit  plans  maintained  by 
Tenneco  and  its  domestic  subsidiaries 
(the  Affected  Plans)  are  held  in  the 
GEBT.  Therefore,  although  the  shares  of 
Stock  will  be  contributed  on  behalf  of 
the  Plan,  the  Stock  will  become  an  asset 
of  the  GEBT.  Each  of  the  Affected  Plans 
holds  units  of  participation  representing 
its  interest  in  the  GEBT.  Each  unit 
represents  an  undivided  interest  in  the 
assets  of  the  GEBT.  As  of  April  30. 1993. 
the  assets  of  the  GEBT  were  valued  at 
approximately  $2.6  billion.  The 
applicant  represents  that  the  amount  of 
Stock  to  be  contributed  would  amount 
to  approximately  4.93%  of  the  assets  of 
the  GEBT  at  the  time  of  contribution. 

4.  When  Tenneco  purchased  the 
Cummins  Stock  on  July  16, 1990, 
Tenneco  and  Cummins  entered  into  an 
agreement  which  contains  provisions 
concerning  the  voting  of  the  Stock  and 
restrictions  on  the  transfer  of  the  Stock. 
The  applicant  represents  that  these 
restrictions  on  the  Stock  are  customary 
for  transactions  similar  to  this  private 
placement  transaction.  When  the  Stock 
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is  contributed  to  the  GEBT  on  behalf  of 
the  Plan,  all  rights  of  Tenneco  under  the 
Tenneco-Cummins  agreement  will  be 
transferred  and  assigned  to  the  GEBT. 
inchiding  the  right  to  designate  a  person 
for  election  to  the  Cummins  Board  of 
Directors  (see  paragraph  9  below).  The 
restriction  on  the  transfer  of  the  Stock, 
which  prohibits  Tenneco  from  selling 
the  Stock  prior  to  July  16, 1996,  will 
continue  to  be  in  effect  after  the  Stock 
is  contributed  to  the  Plan.  Tenneco's 
obligation  to  vote  the  Stock  will  be 
transferred  to  the  GEBT  and  will  not 
terminate  until  the  earlier  of  (a)  the 
latest  of  (1)  July  16.  1996.  and  (2)  the 
first  date  that  Tenneco  holds  less  than 
5%  of  the  outstanding  Cummins  Stock 
and(b)July  16,  2000. 

5.  In  connection  with  the  GEBT's 
continued  holding  of  the  Stock. 
Tenneco  has  agreed  to  be  bound  by  the 
Contribution  Obligation.  The 
Contribution  Obligation  requires 
Tenneco  to  make  a  contribution  to  the 
GEBT  for  each  calendar  quarter  in 
which  the  market  price  of  the  Stock  falls 
below  the  "Lowest  Price."  The  Lowest 
Price  is  defined  as  the  lesser  of:  (a)  The 
closing  price  of  the  Stock  on  the  NYSE 
on  the  date  of  contribution  of  the  Stock 
to  the  Plan;  or  (b)  the  closing  price  of 
the  Stock  on  the  NYSE  on  the  last 
trading  day  of  the  prior  calendar  quarter 
with  respect  to  which  a  payment  was 
previously  required  to  be  made  under 
the  Contribution  Obligation.  The 
amount  contributed  pursuant  to  the 
Contribution  Obligation  will  be 
detennined  by  multiplying  the  number 
of  shares  of  Stock  held  in  the  GEBT  on 
the  last  trading  day  of  a  calendar  quarter 
by  the  difference  obtained  by 
subtracting  the  closing  price  of  the 
Stock  on  the  NYSE  on  the  last  trading 
day  of  the  relevant  quarter  from  the 
Lowest  Price.  The  Contribution 
Obligation  shall  bepaid  in  cash.  The 
following  example 'illustrates  the 
calculation  of  the  Contribution 
Obligation. 

Assume  the  per  share  price  on  the  date  of 
contribution  of  the  Stock  to  the  Plan  is  $90. 
ir  the  per  share  price  is  not  below  S90  on  the 
last  trading  day  of  a  quarter  until  December 
31, 1993,  at  which  time  the  closing  price  is 
S88  per  share,  the  Contribution  ObIij?.ation  for 
the  quarter  ending  December  31.  1993  is  $2 
per  share  (S90-88). 

If  on  March  31,  J 994  the  per  share  price 
is  $S5,  the  "Contribution  Obligation  for  that 
quarter  is  $3  per  share  (SBB-SS). 

If  on  Junf  30, 1994  the  share  price  rises  to 
S87,  no  co.rt.'ihution  is  due.  If  at  September 
30, 1994  the  per  share  price  is  $84,  the 
Contribution  Obligation  for  that  quarter  is  $1 
per  share  (S85-84)  because  S85  per  share  was 
established  as  the  Lowest  Price. 

The  Contribution  Obligation  will 
remain  in  effect  for  as  long  as  the  GEBT 


continues  to  hold  any  of  the  Stock.  Any 
contributions  made  pursuant  to  the 
Contribution  Obligation  are  separate 
from  and  in  addition  to  any  other 
obligation  to  make  contributions  to  any 
of  the  Affected  Plans.  The  applicant 
represents  that  any  contributions  made 
pursuant  to  the  Contribution  Obligation 
will  be  separately  accounted  for  in  a 
manner  sufficient  to  demonstrate 
compliance  with  the  preceding 
sentence. 

If  any  of  the  Stock  is  sold  by  the  GEBT 
after  July  31. 1996  for  less  than  the 
Lowest  Price,  the  GEBT  will  be 
reimbursed  through  the  Contribution 
Obligation  for  such  loss.  The 
Contribution  Obligation  due  upon  sale 
of  the  Stock  will  be  determined  by 
multiplying  the  number  of  shares  of 
Stock  sold  by  the  difference  obtained  by 
subtracting  the  net  price  realized  on 
such  sale  from  the  Lowest  Price. 

6.  The  applicant  represents  that  the 
Contribution  Obligation  will  be  secured 
by  an  irrevocable  letter  of  credit  issued 
by  a  bank  approved  by  the  independent 
fiduciary  for  the  GEBT  (see  below).  The 
letter  of  credit  will  serve  as  an 
unconditional  obligation  of  the  issuing 
bank  to  pay  the  GEBT  if  Tenneco 
defaults  on  the  Contribution  Obligation. 
The  letter  of  credit  will  be  issued  in  an 
amount  equal  to  20%  of  the  valiie  of  the 
Stock  at  the  time  of  contribution  to  the 
Plan.  The  applicant  represents  that  if 
the  letter  of  credit  is  drawn  upon,  it  will 
either  increase  the  amount  of  the  letter 
of  credit  to  maintain  the  20%  level,  or, 
in  the  alternative,  will  provide 
alternative  collateral  in  the  form  of  cash 
or  government  obligations.  The 
applicant  also  represents  that  the  letter 
of  credit  (or  alternative  collateral)  will 
be  in  place  for  as  long  as  the  GEBT 
continues  to  hold  the  Stock.  The  GEBT's 
independent  fiduciary  shall  have  the 
right  and  is  obligated  to  instruct  Bankers 
Trust  Company  of  the  Southwest,  the 
GEBT's  trustee,  to  draw  on  the  letter  of 
credit  if  Tenneco  fails  to  make  any 
payments  required  under  the 
Contribution  Obligation. 

7.  Woodbridge  Capital  Management 
(Woodbridge)  has  agreed  to  act  as  an 
independent  fiduciary  representing  the 
interests  of  the  Plan  and  the  GEBT. 
Woodbridge  represents  that  it  is 
knowledgeable  of  the  fiduciary 
provisions  of  the  Act  and  understands 
its  duties,  responsibilities  and  liabililies 
in  acting  as  a  fiduciarj*  for  the  Plan 
under  the  Act.  Woodbridge  represents 
that  it  is  a  wholly-owned  subsidiary  of 
Comerica  Incorporated,  one  of  the 
largest  banking  corporations  in  tlje 
United  States.  Woodbridge  represents 
that  the  income  which  Woodbridge  and 
its  affiliates  will  derive  from  Tenneco 


and  its  affiliates  (including  the  fee  for 
serving  as  independent  fiduciary  for  this 
exemption)  will  amount  to  less  than  1% 
of  its  gross  annual  income.  Woodbridge 
also  represents  that  Tenneco  and 
Woodbridge  have  no  common  directors. 

8.  Woodbridge  has  reviewed  the 
proposed  transaction  and  determined 
that  the  transaction  is  prudent  and  in 
the  best  interests  of  the  GEBT  and  its 
participants  and  beneficiaries.  Prior  to 
rendering  its  opinion.  Woodbridge  has 
taken  the  following  factors  into 
consideration:  The  liquidity  and 
diversification  requirements  of  the 
GEBT,  Tenneco's  responsibilities  under 
the  Contribution  Obligation,  the 
existence  of  a  letter  of  credit  securing 
the  Contribution  Obligation,  and  the 
percentage  of  total  assets  of  the  GEBT 
which  will  be  involved  in  the  pi-oposed 
transaction,  Woodbridge  represents  that 
the  contribution  of  the  StocJc  will  give 
the  GEBT  valuable  additional  assets 
with  the  potential  for  appreciation  and 
that  the  Contribution  Obligation 
assumed  by  Tenneco  will  fully  protect 
the  GEBT  from  any  adverse 
consequences  caused  by  the  potential 
for  the  decline  in  value  of  the  Stock. 
Woodbridge  also  represents  that  the 
Contribution  Obligation  is  an  adequate 
substitute  for  giving  the  GEBT  a  right  to 
put  the  Stock  to  Tenneco.  Woodbridge 
has  concluded  that  quarterly 
determinations  of  the  Contribution 
Obligation  are  sufficient  to  protect  the 
GEBT  because  the  Stock  has  not  been 
subject  to  precipitous  downward  swings 
in  price  in  the  past  3  years. 

9.  Woodbridge  will  remain 
independent  fiduciary  of  the  GEBT  with 
respect  to  the  GEBT's  continued  holding 
of  the  Stock.  In  that  role.  Woodbridge 
has  agreed  to  monitor  Tenneco's 
compliance  with  the  Contribution 
Obligation  and.  if  necessary,  to  take 
action  to  enforce  such  obligation. 
Woodbridge  will  exercise  the  voting  and 
other  privileges  applicable  to 
shareholders  of  the  Stock,  subject  only 
to  Tenneco's  agreement  with  Cummins  - 
that  the  Stock  be  voted  for  the 
Cummins'  proposed  slate  of  directors." 


'  The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  Stock  are  governed  by  the 
fiduciary  responsibility  provisions  of  part  4,  subtitle 
B.  title  I  of  the  Act.  The  Department's  longstanding 
position  has  been  that  to  act  prudently,  in  making 
investment  decisions,  a  plan  fiduciary  must 
consider  those  factors  which  would  affect  the  value 
of  the  plan's  investment  The  potential  inability, 
due  to  the  pre-existing  agreement,  to  vote  for  the 
directors  of  the  GEBTs  choice,  together  with  other 
relevant  information  pertaining  to  the  Stock,  must 
be  considered  by  the  independent  fiduciarv  as  part 
of  its  decision  as  to  whether  to  accept  the  Stock  as 
a  contribution  to  the  GEBT.  In  this  regard,  see 
paragraph  2  for  a  discussion  concerning  certain 
factors  that  must  be  taken  into  account  in  valuina 
the  StocL  * 
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Vyoodbridge  will  exercise  the  GEBT's 
right  to  designate  a  person  for  election 
to  the  Cummins  Board  of  Directors 
subject  to  the  instructions  of  the  Plan 
Committee.  In  keeping  with  its  fiduciary 
duties.  Woodbridge  has  represented  that 
it  will  reject  the  Plan  Committee's 
nomination  if  it  appears  that  the 
nominee  would  not  serve  the  best 
interests  of  the  GEBT. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(b)  of  the  Act  because:  {})  The  Stock 
contributed  to  the  Plan  would  represent 
less  than  10%  of  the  total  assets  of  the 
GEBT;  (2)  The  fair  market  value  of  the 
Stock  will  be  determined  by  a  qualified, 
independent  appraiser;  (3)  Tenneco  has 
agreed  to  be  bound  by  a  Contribution 
Obligation  which  will  fully  protect  the 
Affected  Plans  and  the  GEBT  if  the 
value  of  the  Stock  falls  below  the  value 
of  the  Stock  as  of  the  date  it  was 
contributed  to  the  Plan;  (4)  The 
ContribtJtion  Obligation  will  be  secured 
by  a  letter  of  credit  issued  by  a  bank 
approved  by  Woodbridge.  the  GEBT's 
independent  fiduciary;  (5)  Woodbridge 
has  determined  that  the  proposed 
transaction  is  prudent  and  in  the  best 
interest  of  the  GEBT  and  its  participants 
and  beneficiaries;  and  (6)  Woodbridge 
will  monitor  the  holding  of  the  Stock 
and  will  monitor  Tenneco 's  compliance 
with  the  Contribution  Obligation. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  all  interested 
persons  within  5  days  of  the  publication 
of  the  notice  of  proposed  exemption  in 
the  Federal  Register.  The  notice  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  it  will  be  provided  to  all 
active  participants  in  the  Plan  by 
posting  on  employee  bulletin  boards  in 
each  location  where  Plan  participants 
are  employed  and  will  be  provided  to 
all  other  participants  and  beneficiaries 
by  first  class  mail.  The  notice  will 
inform  intersted  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing 
with  respect  to  the  proposed  exemption. 
Written  comments  and  requests  for  a 
public  hearing  are  due  within  35  days 
of  publication  of  the  notice  of  proposed 
exemption  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 


Penn  Mutual  Life  Insurance  Company 
(Penn  Mutual),  Located  in  Philadelphia, 
Pennsylvania.  The  Pennsylvania  Trust 
Company  (PTC).  Located  in  Radnor. 
Pennsylvania;  Independence  Capital 
Management.  Inc.  (ICMI),  Located  in 
Horsham,  Pennsylvania 

lApplicalion  Nos  D-9194.  D-9195,  D-919€| 

Proposed  Exemption 

Section  I.  Covered  Transactions 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
PR  32836.  August  10. 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)(1)  (A)  through  (D)  and 
section  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  extension  of  credit  by  Penn 
Mutual,  the  sponsor  and  third  party 
guarantor  of  an  investment  product 
involving  a  guaranteed  investment 
contract  (GIC),  to  a  plan  invested  in  the 
GIG  pursuant  to  the  terms  of  its 
participation  in  the  Independence 
Stable  Asset  Trust  (Stable  Asset  Trust); 
(2)  the  sale  of  the  assets  of  a  closed-end 
collective  investment  fund  (Fund) 
which  is  part  of  the  Stable  Asset  Trust 
to  Penn  Mutual  upon  termination  of  the 
Fund;  (3)  the  transfer  of  a  Fund's  assets 
to  Penn  Mutual  upon  termination  of  the 
Fund:  and  (4)  the  operation  of  the  Stable 
Asset  Trust  in  accordance  with  the  letter 
agreement  between  Penn  Mutual  and 
PTC. 

The  proposed  exemption  is  subject  to 
the  following  conditions  which  are  set 
forth  below  in  Section  II. 

Section  II.  General  Conditions 

The  relief  provided  under  Section  1  is 
available  only  if  the  following 
conditions  are  met: 

1.  The  decision  to  invest  in  a  Fund 
will  be  made  by  a  plan  fiduciary  who 
is  responsible  for  and  knowledgeable 
regarding  the  investment  of  plan  assets 
in  GICs  and  similar  investment  products 
and  who  is  independent  of  Penn 
Mutual,  PTC.  and  ICMI  and  any 
affiliates  of  such  entities  (the 
Independent  Fiduciary). 

2.  Prior  to  a  plan's  investment  in  a 
Fund,  the  Independent  Fiduciary  for 
such  plan  receives  the  following  written 
disclosures: 

(a)  All  material  facts  concerning  the 
structure,  operation  and  investment 
objectives  of  the  Fund  including: 


i.  A  copy  of  the  Supplement  creating 
the  Fund  in  which  the  plan  intends  to 
invest  which  identifies  the  proposed 
investment  portfolio  of  the  Fund  (the 
Supplement),  the  Fund  Commencement 
Date  and  the  Scheduled  Fund 
Termination  Date,  the  date  projected  for 
the  funding  of  all  investments  to  be 
made  in  the  Fund,  the  guaranteed  rate 
of  return  for  the  Fund,  and  any  other 
material  terms  of  the  Fund; 

ii.  The  confirmation  document  which 
confirms  the  plan  fiduciary's  written 
approval  of  matters  set  forth  in  the 
Supplement; 

iii.  The  Independence  Stable  Asset 
Trust  Participant  Investment 
Agreement; 

iv.  The  Declaration  of  Trust  of  the 
Short  Term  Investment  Fund  of  the 
Pennsylvania  Trust  Company  for 
Employee  Benefit  Accounts;  and 

V.  The  letter  agreement  between  the 
Pennsylvania  Trust  Company  and  the 
Penn  Mutual  Life  Insurance  Company 
(Letter  Agreement). 

(b)  The  corporate  affiliation  existing 
between  Penn  Mutual.  PTC  and  ICMI 
and  either  the  amount  of  the 
compensation  or  the  method  of 
calculation  of  the  compensation  paid  to 
such  entities. 

3.  Neither  Penn  Mutual  nor  any  of  its 
affiliates  has  discretionary  authority  or 
control  with  respect  to  the  decision  to 
invest  plan  assets  in  the  proposed 
investment  product  described  herein  or 
render  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets. 

4.  The  interest  charged  by  Penn 
Mutual  with  respect  to  an  amount 
advanced  by  Penn  Mutual  to  a  plan  for 

a  benefit  payment  advance  will  be  100% 
offset  by  the  returns  realized  with 
respect  to  the  Stable  Asset  Trust  units 
held  by  the  plan  and  no  other  interest 
costs  or  charges  will  be  associated  with 
benefit  payment  advances. 

5.  Penn  Mutual  provides  copies  of  the 
proposed  and  final  exemption  as 
published  in  the  Federal  Register  to 
each  plan  which  invests  in  the  proposed 
investment  product. 

6.  The  fees  paid  to  Penn  Mutual.  PTC. 
and  ICMI  will  not  be  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act 
and  such  fees  cannot  be  increased 
during  the  term  of  a  Fund  as  the  result 
of  any  action  taken  by  Penn  Mutual, 
PTC  or  ICMI. 

7.  Penn  Mutual  maintains  or  causes  to 
be  maintained,  for  a  period  of  six  years, 
the  records  necessary  to  enable  the 
jjersons  described  in  paragraph  (8)  of 
this  section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that  (a)  a  prohibited 
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transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
tieyond  the  control  Pcnn  Mutual  or  its 
agents,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six  year  period, 
and  (b)  no  party  in  interest  other  than 
Fenn  Mutual  shall  be  subject  to'the  civil 
penalty  that  may  be  assessed  under 
set:tion  .S02(i)  of  the  Act.  or  to  the  taxes 
imposed  by  section  4975  |a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(«)  below. 

(8)(a).  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  .504 
of  the  Act.  the  records  referred  to  in 
paragraph  7  of  this  section  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or 
Internal  Revenue  Service  (the  Service); 

(2)  Any  fiduciary  of  an  investing  Plan 
or  any  duly  authorized  representative  of 
such  fiduciary; 

(3)  Any  contributing  employer  to 
investing  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
employee;  and 

t4)  Any  participant  or  beneficiary,  any 
inve.sting  Plan,  or  any  duly  authorized 
repre.sentative  of  such  participant  or 
beneficiary. 

(b)  None  of  the  persons  des<:ribed 
above  in  subparagraph  (2)-{4)  of  this 
paragraph  (8J  shall  be  authorized  to 
examine  the  trade  secrets  of  Penn 
Mutual  or  its  affiliates  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true 
and  complete,  and  that  the  application 
accurately  describes  all  material  facts 
which  are  the  subject  of  this  exemption. 

For  purposes  of  this  exemption, 
affiliate  means: 

(a)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  such  other 
person; 

(b)  Any  officer,  director  or  partner,  in 
such  other  person;  and 

(c)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

Control  means  the  power  to  e.xercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person " 
other  than  an  individual. 


Suminary  of  Facts  and  Representations 

1.  Penn  Mutual  was  founded  in  1847 
under  the  laws  of  the  Commonwealth  of 
Pennsylvania  and  is  licensed  to  do 
business  in  all  50  states,  the  District  of 
Columbia  and  in  five  Canadian 
provinces.  With  headquarters  in 
Philadelphia,  Penn  Mutual  is  a 
diversified  financial  services 
organization  offering  a  complete 
portfolio  of  individual  and  group  life 
insurance  and  annuity  products, 
including  an  array  of  qualified  pension 
products.  These  products  are  offered 
either  directly  or  through  its  affiliated 
companies:  Penn  Mutual  Equity 
Services.  Janney  Montgomery  Scott. 
Independence  Capital  Management,  Inc. 
and  Penn  Assurance  and  Annuity 
Company.  As  of  December  31.  1992. 
Penn  Mutual  had  $46.9  billion  in 
consolidated  assets  and  $30.8  billion  of 
life  insurance  in  force. 

2.  PTC  was  organized  in  1986  under 
a  trust  company  charter  issued  by  the 
Pennsylvania  Department  of  Banking 
and  is  subject  to  the  Banking  Code  of 
1965  as  well  as  Title  10  of  the 
Pennsylvania  Code.  PTC  was  acquired 
by  Penn  Mutual  in  1991.  Located  in 
Radnor.  Pennsylvania,  PTC  provides  an 
array  of  fiduciary  and  investment 
management  services  for  individuals, 
institutions  and  ERISA  accounts.  PTC 
has  assets  under  management  as  of  year 
end  1992  of  approximately  $230 
million. 

3.  ICMI  was  founded  in  1989  as  a 
wholly-owned  subsidiary  of  Penn 
Mutual.  Registered  as  an  Investment 
Advisor  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940,  ICMI 
provides  advisory  services  for 
individual  and  institutional  investors. 
ICMI  currently  manages  over$l  billion 
in  individual  and  retirement  assets. 

4.  Penn  Mutual  proposes  to  market  an 
investment  product  to  various  employee 
benefit  plans,  including  some  of  its 
existing  clients.  The  product,  which  is 

a  variation  of  the  traditional  guaranteed 
investment  contract  (QIC),  is  described 
as  a  "synthetic  QIC".  The  synthetic  GIC 
marketed  by  Penn  Mutual  is  benefit 
responsive  and  involves  plan 
investments  in  units  of  one  or  more 
closed-end  investment  funds,  which  are 
part  of  a  bank  collective  investment 
trust  and  in  units  of  a  separate  short- 
term  bank  collective  investment  trust. 
The  units  owned  by  the  plans  represent 
beneficial  ownership  interests  in  the 
underlying  investments  of  the  trusts. 

Penn  Mutual  represents  that  this 
product  has  been  developed  as  a 
substitute  for  conventional  GIC 
products.  It  is  a  response  to  plan 


managers'  concerns  regarding  the  risks 
of  conventional  GIC  products  which 
have  become  evident  with  the  recent 
financial  difficulties  of  some  insurance 
companies.  Penn  Mutual  represents  that 
the  proposed  investment  product 
combines  the  advantages  of  an 
investment  in  a  conventional  GIC  with 
those  of  a  direct  investment  in  medium 
term  government-backed  and  similar 
securities.  One  problem  plans  are 
understood  to  face  is  that  the  amount  of 
money  needed  for  periodic  benefit 
payments  fluctuates  from  period  to 
period  due  to  varying  frequencies  of 
participant  deaths,  retirements, 
disabilities,  separations  from 
employment,  hardship  withdrawals  and 
plan  loans.  Normally,  to  manage  these 
funding  risks  plan  managers  will  either 
invest  more  as.sets  at  short  maturities 
than  they  predict  that  they  will  need,  or 
they  will  employ  various  hedging 
techniques. 

Like  the  conventional  GIC,  the 
proposed  investment  product  is  benefit- 
responsive  and  permits  plans  to  have 
access  to  their  funds  without  penalty 
whenever  needed  to  pay  plan  benefits. 
However,  Penn  Mutual  represents  that 
this  product  differs  from  the 
conventional  GIC  product  because  the 
underlying  assets  which  produce  the 
investment  yield  are  held  in  a  collective 
investment  trust  and  beneficial  title  to 
such  assets  rests  with  the  plans. 
Therefore,  the  exposure  of  the  plans  to 
Penn  Mutual's  creditworthiness  will  be 
confined  to  the  amount  by  which  a 
plan's  plan  account  amount,  as  defined 
in  footnote  6  herein,  with  respect  to  the 
remaining  Fund  portfolio  at  the  time  of 
termination  would  exceed  the  plan's 
portion  of  the  net  proceeds  from  the  sale 
of  the  portfolio. 

5.  Penn  Mutual  represents  that  the 
proposed  investment  will  be  strjctured 
as  follows: 

The  Independence  Stable  Asset  Trust 
(Stable  Asset  Trust)  will  hold  the  assets 
of  the  various  individual  closed-end 
collective  investment  funds  (Fund  or 
Funds)  which  will  be  established  under 
such  trust. 

There  will  be  a  series  of  individual 
Funds,  and  participating  plans  may 
invest  in  units  of  more  than  one  such 
Fund.  Each  of  the  Funds  will  be 
separate  from  and  independent  of  the 
other  Funds  and  will  be  separately  held, 
managed,  administered,  valued, 
invested  and  distributed.  No  Fund  will 
be  answerable  for  any  obligation 
assumed  or  liability  incurred  by  any 
other  Fund.  The  Funds  will  be  invested 
in  treasury  and  government  agency 
securities  and  in  mortgage  pass-through 
securities.  Once  sufficient  plan  monies 
have  been  attracted  to  reach  a  "critical 
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mass"  level  for  a  given  Fund,  the  Fund 
will  be  closed-in  and  funded.^ 

A  separate  short-term  investment 
trust,  the  Liquidity  Fund,  will  be  the 
reinvestment  medium  for  distributions 
of  income  such  as  interest  and 
dividends  from  individual  Fund 
investments.^  la  addition,  amoimts 
contributed  by  a  plan  but  not  invested 
in  ufiits  of  an  individual  Fimd  will  be 
tem|x)rarilv  invested  in  units  of  the 
Liquidity  Fund.  PTC  end  ICMI 
respjoctively,  will  be  the  trustee  and 
investment  advisor  for  the  Stable  Asset 
Tru$t  and  the  Liquidity  Fund. 

Plans  will  invest  in  the  proposed 
product  by  establishing  an  investment 
accOvnt  [Custody  Account)  with  PTC. 
All  monies  or  property  deposited  in  a 
Custody  Account  will  either  be  invested 
in  ujiits  of  a  Fund  or  in  units  of  the 
Liquidity  Fund.*  The  units  purchased 
by  a  plan  in  either  a  Fund  or  the 
Liquidity  Fimd  will  be  held  in  the 
plan's  Custody  Account  and  such  units 
will  represent  a  beneficial  interest  in  the 
underlying  investments  of  the  Fund  or 
the  Liquidity  Fujid.*  PTC  has  appointed 
CoreStates  Bank,  N.A.,  as  the  custodian 
for  the  Custody  Accounts,  as  well  as  the 
assets  of  the  Stable  Asset  Trust  and  the 
Liquidity  Fund. 

6.  Each  Fund  will  be  invested  in 
Treasury  and  government-agency 
securities  and  in  mortgage  pass-through 
securities.  The  Fund  investments 
typically  will  have  a  "Treasury"  or 
"  Agiancy"  level  of  risk.  For  example,  a 
Fund  could  have  a  five-year  outside 
maturity  but  the  risk  of  prepayments  on 
the  mortgages  underlying  any  pass- 
through  seciirities  could  shorten  the 
weighted  average  maturity  of  the  overall 
portfolio  to  a  term  of  four  years.  On  the 
fifth  anniversary  of  the  date  the  Fund 
was  closed-in  and  funded,  the  assets 
remaining  in  the  Fund  would  be 
liquidated  and  the  proceeds  will  be 


'Critical  nuM  will  be  an  amooiil  on  tb«  order  of 
$30,000,000. 

'The  Liquidity  Fund  will  be  Inveated  In  bonds, 
notes,  and  other  evidences  of  indebtedness  which 
are  peyabls  on  demand,  or  which  have  a  maturity 
date  not  exceeding  91  days  from  the  date  of 
purciiase  and  which  in  either  case  are  i«s\>ed  or 
fully  guaranteed  as  to  principal  and  interest  by  the 
United  States  government,  any  government 
sponsored  enterprise,  or  any  agency  of  the  United 
Stale*  govammeot. 

•  The  Deportment  is  expressing  no  opinion 
tegarding  P«nn  Mutual's  representation  that  any 
prohibited  transaction  arising  in  connedioo  with 
the  purchase  or  sale  of  an  inlorost  In  a  Fund  or  the 
Liquiditv  Fund  would  be  exempt  under  sedion 
408n>N8)  of  the  Act. 

>  Legal  titla  to  individual  investmanu  will  be  held 
by  PTC.  At  all  times,  the  assets  of  the  Custody 
Accounts  will  remain  the  exclusive  property  of  the 
participating  plans  and  will  be  held  sepitrate  of  and 
segregated  from  the  property  of  PTC  and  all  other 
persons,  all  of  which  will  be  reflactad  dearly  ta  tha 
books  and  records  of  PTC 


distributed  to  the  Custody  Accounts 
ratably  in  aocordanoe  with  their 
interests  in  the  Fund.  Maturities  of  the 
individual  Fund  investments  will  be 
selected  with  the  outside  maturity  in 
mind.  However,  distributions  of 
principal  could  occur  earlier  due  to 
prepayments. 

7.  Distributions  of  income  from 
individual  Fund  assets  will  be  credited 
on  a  daily  basis  to  the  plans'  Custody 
Accounts.  To  the  extent  not  needed  to 
pay  benefits,  all  such  amounts  credited 
to  the  Custody  Accounts  will  be 
invested  in  the  Liquidity  Fimd. 

8.  Penn  Mutual  will  guarantiee  a  pre- 
specified  rale  of  return  and  an  initial 
target  rate  of  return  for  each  Fund.*  The 
amounts  guaranteed  will  be  stated  in  the 
Supplement  to  the  Stable  Asset 
Declaration  of  Trust.  The  guarantees  are 
provided  by  Penn  Mutual  as  set  forth  in 
the  Letter  Agreement  between  Penn 
Mutual  and  PTC  Penn  Mutual  also 
agrees  to  guarantee  to  pay  each  plan  the 
plan's  Plan  Account  AJmount  at  a  Fund's 
Scheduled  Termination  date  which  is 
set  forth  in  the  Supplement.'  Finally, 
Penn  Mutual  agrees  to  make  benefit 
payment  advances  (Advances)  to  a 
plan's  Custody  Account  if  the  plan's 
Custody  Account  and  Liquidity  Fund 
balance  are  less  than  that  required  to 
meet  a  benefit  withdrawal  request. 

9.  Amounts  required  to  pay  plan 
benefits  in  excess  of  the  amounts 
credited  to  a  plan's  Custody  Account 
will  be  paid  from  the  plan's  interest  in 
the  Liquidity  Fund.  If  at  the  time  plan 
benefit  payments  are  required,  the 
plan's  interest  in  the  Liquidity  Fund  has 
been  totally  withdrawn  or  otherwise  is 
not  adequate  for  the  payment,  Penn 
Mutual  will  make  an  Advance  to  the 
plan's  Custody  Account  in  an  amount 
equal  to  the  remaining  balance  of  the 
required  benefit  payments  but  not 


'The  target  rate  of  return  is  the  rate  at  which 
interest  accrues  on  a  plan's  interest  in  a  Fund.  An 
Initial  target  rate  of  return  is  set  at  the  inception  of 
a  Fund  for  the  first  quarter  and  subsequent  rates  are 
reset  by  PTC  and  Penn  Mutual  on  a  quarterly  basis. 
As  described  in  the  Letter  Agreement  between  Penn 
Mutual  and  PTC,  the  target  rate  Irir  any  quarter  will 
be  reset  based  on  the  estimate  of  future  cash  flows 
(determined  using  commercially  recognized 
investment  models  approved  by  the  Independent 
Fiduciary  at  the  inception  ol  the  Fund)  minus  lees 
paid  to  PTC  The  applicants  represent  that  in  no 
event  will  the  targat  rate  of  return  be  lower  than  the 
pre-specified  guarantewi  rale.  The  applicants  slso 
represent  that,  after  the  inoeptioo  of  ary  Fund,  the 
terms  of  the  Letter  Agreement  between  Penn  Mutual 
and  PTC  pertaining  to  the  resetting  of  the  target  rate 
cf  return,  will  not  be  modified  without  the  approval 
of  the  independent  plan  fiduciaries  of  the  plaiM 
participating  In  such  Fund. 

'The  plan's  Plan  Account  AraoBOl  is  the  amount 
deposited  in  the  Custody  Account  wilb  respect  to 
a  particular  Fund,  less  distributions  and 
withdrawals,  plus  interest  oa  the  average  daily 
baUnoe  accrued  from  the  Inception  of  the  Fund  at 
the  target  rate  of  return. 


exceeding  the  plan's  Plan  Account 
Amount  with  respect  to  Fund  units  held 
by  the  plan  on  the  payment  date.  The 
interest  charged  by  Penn  Mutual  with 
respect  to  an  amount  advanced  by  Penn 
Mutual  to  a  plan  for  a  benefit  payment 
Advance  will  be  100%  offset  by  the 
returns  realized  with  respect  to  the 
Stable  Asset  Trust  units  held  by  the 
plan  and  no  other  interest  costs  or 
charges  will  be  associated  with  benefit 
payment  Advances. 

10.  Penn  Mutual  represents  that  it  is 
not  expected  that  any  participating  plan 
will  withdraw  its  investrnent  in  a  Fund 
prior  to  the  final  maturity  dale  (typically 
in  five  years).  However,  some 
withdrawal  situations  may  be 
unavoidable,  such  as  if  a  participating 
plan  loses  its  qualified  status  or 
encoimters  an  unforeseen  exigency 
(such  as  the  termination  of  the  plan). 
The  withdravinng  plan  would  be  subject 
to  a  surrender  charge,  payable  to  Penn 
Mutual  as  additional  compensation  for 
its  undertakings,  in  an  antount  equal  to 
a  pre-specified  percentage  of  the  Plan 
Account  Amount  as  of  the  date  of 
withdrawal.*  However,  there  would  be  a 
credit  against  the  amount  of  the 
surrender  charge  owing.  The  credit 
would  be  the  amount  by  which  the 
market  value  of  the  units  of  such  FuikI 
held  by  the  plan,  on  the  date  of  the 
withdrawal,  exceed  the  Plan  Account 
Amount  as  of  such  date.9 

11.  If  Fund  assets  are  outstanding  at 
the  Sciieduled  Termination  Date  for  a 
Fund,  they  will  either  be  liquidated  and 
the  pnxieeds  will  be  distributed  to  the 
Custody  Accounts  ratably  in  accordance 
with  their  interests  in  the  Fund  or  the 
assets  will  be  liquidated  in  the  manner 
provided  for  in  paragraph  12.  If  after  the 
liquidation  of  all  remaining  assets  of 
such  Fund,  any  plan  has  a  positive  Plan 
Account  Amount,  Penn  Mutual  will  be 
obligated  to  deposit  in  the  plan's 
Custody  Account  an  amount  in  cash 
equal  to  the  plan's  Plan  Account 
Amount.  Conversely,  if  on  the  F^md's 
Termination  Date  the  net  proceeds  from 


•The  Applicants  represent  that,  for  lti« 
for«s«Mbl«  future,  the  maximum  surreniler  charge 
that  would  be  imposed  with  respect  to  a  non-benefil 
wilhdzawai  would  not  be  in  excess  of  S%. 

*  Tbo  mariflt  value  of  any  fund  asset  would  be 
determined  by.  in  the  case  of  an  asset  consisting  of 
a  security  for  which  market  quota!  ions  are  readily 
available,  the  quoted  market  value  of  such  security 
as  reasonably  determined  by' PTC  Because  the 
investments  will  be  confined  to  marketable  U.S. 
Treasury,  government  agency  and  other  similar 
investments,  Penn  Mutual  expects  that  in  virtually 
all  cases  investment  values  can  be  determined 
readily  from  any  of  a  variety  of  widely  available  and 
published  sources.  In  the  case  of  any  other  asset  the 
market  value  of  such  asset  will  be  based  upon  ao 
appraisal  made  by  a  securities  dealer  selected  by 
the  ctntodlan  of  the  Stable  Asset  Trust.  The 
appndaar  will  not  be  aSUiated  with  PTC 
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the  sale  of  the  assets  remaining  in  the 
Fund  exceed  the  Plan  Account  Amount 
with  respect  to  any  plan,  Penn  Mutual 
will  be  paid,  out  of  such  net  proceeds, 
an  amount  in  cash  equal  to  the  excess 
of  such  net  proceeds  over  such  Plan 
Account  Amount. 

PTC.  at  its  discretion,  will  be  entitled 
at  a  Fund's  Termination  Date  to  sell  any 
one  or  more  of  the  Fund  assets  to  Penn 
Mutual  for  a  cash  price  sufficient  to 
obtain  net  proceeds  equal  to  the 
aggregate  of  the  Plan  Account  Amounts 
of  plans  holding  units  in  the  Fund.  The 
obligations  of  the  parties  under  these 
arrangements  will  be  netted  against  one 
another,  resulting  in  a  "swapping-out" 
of  the  entire  remaining  portfolio  at  an 
amount  equal  to  the  aggregate  Plan 
Account  Amounts. 

12.  Penn  Mutual's  fee  for  its 
minimum  yield,  liquidity  guarantees 
and  Plan  Account  Amount  assurances 
will  be  an  amount  computed  on  and 
payable  as  of  pre-set  quarterly  dates 
from  each  Fund.  The  fee  will  be  equal 
to  the  product  of  the  cost  of  the 
remaining  invested  assets  in  the  Fund 
adjusted  in  accordance  with  generally 
accepted  accounting  principles  for 
amortization  of  premium  and  accretion 
of  discount,  times  the  Penn  Mutual 
Quarterly  Compensation  Percentage 
specified  in  the  applicable  Fund 
Supplement. 

PtC's  fee.  as  trustee,  will  be  an 
amount  computed  on  and  payable  as  of 
pre-set  quarterly  dates  from  each  Fund. 
The  fee  will  be  equal  to  the  product  of 
a  predetermined  fixed  percentage  rate 
which  is  specified  in  the  applicable 
Fund's  Supplement  times  the  cost  of  the 
remaining  invested  assets  in  the  Fund 
adjusted  in  accordance  with  generally 
accepted  accounting  principles  for 
amortization  of  premium  and  accretion 
of  discount.  ICMI's  fee  for  investment 
management  services  will  be  paid  by 
PTC,  out  of  FTC's  compensation. 

The  applicants  represent  that  the  total 
of  all  fees  that  are  paid  in  cormection 
with  services  rendered  for  the 
investment  product  described  herein 
will  be  reasonable  within  the. meaning 
of  section  408(b)(2)  of  the  Act  and  that 
such  fees  can  not  be  increased  during 
the  term  of  a  Fund  as  the  result  of  any 
action  taken  by  Penn  Mutual.  PTC  or 
ICMI. 

14.  In  order  for  a  plan  to  invest  in  a 
Fund  which  forms  part  of  the  Stable 
Asset  Trust,  PTC  will  provide  the  plan's 
Independent  Fiduciary  with  the 
following:  The  Independence  Stable 
Asiset  Trust  Participant  Investment 
Agreement;  a  copy  of  the  Supplement 
creating  the  Fund  in  which  the  plan 
intends  to  invest  which  describes  the 
proposed  investment  portfolio  of  the 


Fund,  the  Fund  Commencement  Date 
and  the  Scheduled  Termination  Date, 
the  date  projected  for  the  funding  of  all 
investments  to  be  made  in  the  Fund  and 
the  other  material  terms  of  the  Fund;  an 
instrument  of  confirmation  to  confirm 
the  plan  fiduciary's  approval  of  matters 
set  forth  in  the  supplement;  the  Stable 
Asset  Declaration  of  Trust;  the 
Declaration  of  Trust,  for  the  Short-Term 
Investment  Fund  of  the  Pennsylvania 
Trust  Company  for  Employee  JBenefit 
Plans:  and  the  Letter  Agreement 
between  the  Pennsylvania  Trust 
Company  and  the  Penn  Mutual  Life 
Insurance  Company. 

15.  In  summary,  the  Applicant 
represents  that  the  proposed 
transactions  will  meet  the  statutory 
criteria  under  section  408(a)  because: 

(a)  The  investment  of  a  plan's  assets 
in  a  Fund  will  be  made  and  approved 
by  a  plan  fiduciary  which  is 
independent  of  Penn  Mutual  and  its 
affiliates  and  who  is  responsible  for  and 
knowledgeable  regarding  the  investment 
of  plan  assets  in  GICs  and  similar 
products; 

(b)  Neither  Penn  Mutual  nor  any  of  its 
affiliates  have  discretionary  authority  or 
control  with  respect  to  the  decision  to 
invest  plan  assets  in  the  proposed 
investment  product  or  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets; 

(c)  The  fees  paid  to  Penn  Mutual,  PTC 
and  ICMI  will  not  be  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act; 

(d)  The  Independent  Fiduciary  will 
receive  full  and  detailed  written 
disclosure  of  all  features  of  the  proposed 
investment  product,  as  well  as  all  fees 
paid  to  Penn  Mutual  and  its  affiliates; 
and 

(e)  The  investment  product  is  both  of 
limited  risk  and  fully  benefit- 
responsive. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lyssa  E.  Hall  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 


require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  8th  day  of 
Novemt)er,  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
IFR  Doc.  93-27956  Filed  11-12-93;  8:45  ami 
Baima  cooc  4<io-2»-p 
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ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NAC.  Aeronautics 
Advisory  Committee  meeting  on 
propulsion. 

DATES:  December  2, 1993,  8:30  a.m.  to 
5  p.m.;  and  December  3,  1993,  8:30  a.m. 
to  4  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Lewis  Research 
Center,  room  215,  Administration 
Building,  2T0t)O  Brookpark  Road. 
Cleveland,  OH  44135. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Cirol  Russo,  NaJional  Aeronautics  and 
Space  Administration,  Lewis  Research 
Center,  21000  Brookpark  Road, 
Cleveland,  OH  44135,  216/433-2965. 

SUPPiEMENTARV  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Aeronautics  Program  Update 

— Lewis  Research  Center  Aeronautics 
Program  Strategy 

— NASA  Headquarters  Aeronautics 
Program  Strategy 

— Lewis  Research  Center  Aeronautics 
Program  Direction 

Dated:  November  8, 1993. 
Timethy  M.  SuUiTan. 

Advisory  Committee  Management  Officer. 
jFR  Doc.  93-27953  Filed  11-12-93;  8:45  ami 

BU.UNS  COOe  7910-O^-M 


NUCLEAR  REGULATORY 
COMMISSION 

Aifylsory  Committee  on  Reactor 
Safc^ijards,  Sutxcmmittee  MeeUr>g  on 
Advanced  Boiling  Water  Reactors; 

Dat^x^harga 


ihe 


A  ihecting  of  the  ACRS  Subcommittee 
on  i'.^vanced  Boiling  Water  Reactors 
schc  (juled  to  be  held  on  Tuesday, 
Novsfnber  16,  and  Wednesday, 
Nov?^nber  17,  1993  is  now  scheduled  to 
be  h'^d  on  Wednesday,  November  17. 
19S;ijonly.  Notice  cf  this  meeting  was 
pub  Ished  in  the  Federal  Renter  on 
Thu  rtday.  October  28.  1993  (5fl  FR 
580;  ;i).  All  ether  items  perlaiainj'  to 
this  meeting  r«'TiaIn  the  same  as 
pre^  ipusly  published. 

F(  I  further  infonnalion  contact:  Dr. 
Medhat  El-Zeftawy,  cognizant  .staff 
engineer,  (telephone  301/492-9901) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 


Dated:  r<iovefnber  5. 1993. 
San  Duraiswmay, 
Chief,  Nuclear  Reactors  Brartch. 
|FR  Doc.  93-279S4  Filed  11-12-93;  8:45  ami 


Advisory  Committee  on  Reactor 
Safeguards,  Sut>commlttee  on 
Auxiliary  and  Secondary  Systems; 
Meeting 

The  ACRS  Subcommittee  on 
Auxiliary  and  Secondary  Systems  will 
hold  a  meeting  on  November  19,  1993, 
in  room  P-110.  7920  Norfolk  Avenue. 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Friday,  November 
19,  1993 — 8:30  a.m.  untifthe  conclusion 
of  business. 

The  Subcommittee  will  discuss:  (1) 
Current  NRC  and  industry  positions 
regarding  thermo-lag  issues.  (2) 
technical  differences  between  the 
NUMARC  and  NRC  staff  on  NUMARC 
test  programs,  and  (3)  details  of  NRX 
and  industry  initiatives  on  thermo-lag 
issues,  including  test  programs.  The 
purpose  of  this  meeting  is  to  gather 
infonnation,  anal)-ze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  To  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  .statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  Sirrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preiiminarj- 
views  regarding  matters  to  be  - 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions' 
with  representatives  of  the  NRC  staff. 
NUMARC  and  other  interested  persons- 
regarding  this  review.  Further 
information  regarding  topics  to  be 
discussed,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 


ol)tained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Mr.  Douglas  H.  Coe 
(telephone  301/492-8972)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  November  5. 1993. 
Sam  Durajswany, 
Chief.  Nuclear  Reactors  Branch. 
IFKDoc  93-27955  Filed  11-12-93,  8:45  ami 

BLUNO  COOC  75t»^-M 

(Docfcal  No.  50-629] 

Palo  Verde  Nuclear  Generating  Station, 
Unit  2;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  artd  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
51,  issued  to  Arizona  Public  Service 
Company  (APS)  (the  licensee),  for 
operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Unit  No.  2,  located 
in  Maricopa  County,  Arizona. 

The  proposed  amendment  would 
provide  for  a  one-lime  extension  of  up 
to  72  hours  to  be  applied  to  the  existing 
Technical  Specification  (TS)  Limiting 
Conditions  for  Operation  for  single  train 
inoperability  for  the  following  systems: 
Emergency  Core  Cooling  System,  TS 
3.5.2;  Containment  Sprey  System  TS 
3.6.2.1;  Auxiliary  Feedwater  System,  TS 
3.7.1.2;  Essential  Cooling  Water  System. 
TS  3.7.3;  Essential  Chilled  Water 
System.  TS  3.7.6;  and  Shutdown 
Cooling  System,  TS  3.7.11.  The 
amendment  would  allow  each  train  of 
these  systems  to  be  inoperable  for  up  to 
72  hours  beyond  the  current  by  allowed 
outage  time  (of  72  hours)  in  order  to 
complete  sleeving  of  the  Essential 
Cooling  Water  System  (EWS)  heat 
exchangers  to  prevent  further  lube  leaks. 

The  omendment  was  requested  on  an 
exigent  basis  because  sufficient  time 
does  pot  exi.";!  to  process  the  amendment 
under  normal  circumstances  and  still 
allow  the  repairs  to  be  made  in  advance 
of  the  licensee's  established  schedule  in 
support  of  an  upcoming  m.id-cycle 
outage.  Since  March  of  1992  the  EWS 
heat  exchangers  have  required  repairs 
on  eight  separate  Of^asions.  The 
permanent  rej>air  of  the  heat  exchangers 
is  necessary  to  eliminate  the  potential 
for  farther  inoperability  of  this  safety 
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.system.  Additionally,  completion  of  the 
repair  prior  to  the  upcoming  outage  is 
warranted  because  of  the  need  for  a 
reliable  EVVS  system  during  mid-loop 
operations  with  a  hot  core. 

Before  is.suance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  signiHcant  hazards 
con.sideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

In  accordance  with  the  requirements  of  10 
CFR  50  92.  this  license  amendment  request 
involves  no  significant  hazards 
considerations  based  on  the  following: 

Standard  1 — Does  the  proposed  license 
amendment  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated? 

During  normal  plant  operation,  the  E\VS. 
ECCS.  CSS.  AFS,  SDCS.  and  ECS  are  not 
operating.  The  redundancy  of  these  systems 
allows  testing  of  one  train  of  each  system 
without  a  loss  of  the  safety  function  of  the 
system.  When  one  train  of  the  EWS  is  taken 
out  of  service  and  the  72  hour  action 
statement  is  entered,  the  action  statements 
for  the  other  systems  must  be  entered  since 
these  systems  are  operable  only  if  the 
necessary  support  systems  are  0{)erabie. 

The  allowed  outage  times  for  the  Technical 
Specifications  are  based  upion  an  acceptable 
probability  that  a  single  failure  will  not  occur 
simultaneously  with  an  accident  while 
system  redundancy  is  lost.  Therefore,  in 
order  to  demonstrate  that  the  propiosed 
increase  in  the  allowed  outage  time  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated,  a  PRA  was  performed  to 
determine  the  impact  on  Core  Damage 
Probab^'ity  (CDP)  associated  with  the 
propospj  one-time  extension  of  the  EWS 
LCO  allowed  outage  time.  This  analysis 
determined  that  the  CDP  for  the  extended 
allowed  outage  time  for  Train  A  of  the  EWS 
is  3E-6  and  7E-€  for  Train  B.  Based  on  these 
CDPs.  the  risk  associated  with  the  proposed 
extended  outages  of  the  EWS  heat  exchangers 
on  a  one-time  basis  is  deemed  to  l>e 
acceptable  and  the  proposed  amendment 


does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  CDPs  can  be  compared  to  the  accepted 
increased  risk  associated  with  removing  the 
Train  A  Auxiliary  Feedwater  pump  from 
service  for  the  Technical  Specification- 
allowed  outage  time  of  72  hours  of  lE-5. 
Since  the  risk  associated  with  removing  the 
Auxiliary  Feedwater  pump  from  service  for 
the  approved  action  statement  time  of  72 
hours  is  acceptable  and  is  greater  than  the 
risk  associated  with  the  proposed  extended 
outages  of  the  EWS  heat  exchangers,  the  risk 
associated  with  the  proposed  outages  of  the 
EWS  trains  on  a  one-time  basis  is  deemed  to 
be  acceptable. 

The  PRA  also  evaluated  the  option  of 
performing  the  proposed  sleeving 
modification  during  plant  shutdown  (Mode 
5).  This  analysis  assumed  that  other 
equipment  was  not  removed  from  service  to 
perform  elective  maintenance  during  the 
time  period  in  which  the  EWS  heat 
exchanger  was  out  of  service.  This  analysis 
yielded  CDPs  of  2E-3  for  each  train  of  the 
EWS.  This  result  clearly  indicates  that  the 
increased  risk  associated  with  the  propiosed 
modification  is  much  higher  during  Mode  5. 
A  comparative  assessment  concluded  that  the 
risk  of  performing  the  proposed  modification 
in  Modes  2,  3,  or  4  is  comparable  to  the  risk 
of  performing  the  modification  in  Mode  5. 

The  PRA  analysis  assumes  that  all  trains  of 
Auxiliary  Feedwater.  offsite  power. 
Emergency  Diesel  Generators  and  Essential 
Spray  Ponds,  remain  functional  and  will  not 
be  removed  from  service  to  perform  elective 
maintenance  while  either  EWS  heat 
exchanger  is  out  of  service.  During  normal 
operation,  cooling  to  Train  A  and  B 
component  spaces  is  provided  by  the  normal 
chilled  water  system  (a  non-safety-related 
system  not  affected  by  the  outage  of  the 
EVVS).  Essential  chilled  water  is  utilized  to 
maintain  essential  equipment  room 
temperatures  below  the  equipment 
qualification  temperature  when  the  ESF 
pumps  are  running,  or  when  normal  chilled 
water  is  lost  (e.g.  following  a  loss  of  offsite 
power).  For  non-UXJ\  scenarios,  the  critical 
spaces  requiring  cooling  are  the  DC 
equipment  rooms  and  the  AFS  pump  rooms. 
However,  engineering  analyses  performed  to 
support  the  Palo  Verde  PRA  indicate  that 
these  room  temperatures  would  not  increase 
to  the  point  where  essential  equipment 
would  be  expected  to  fail  for  a  period  of  12 
hours  following  a  total  loss  of  chilled  water 
(normal  and  essential).  These  analyses  are 
conservative  for  the  current  seasonal 
temperatures  at  iPVNGS.  Additionally,  these 
room  temperature  limits  would  not  be 
exceeded  in  cases  where  normal  chilled 
water  remains  available.  The  PRA  results 
discussed  above  indicate  that  the  probability 
of  a  sustained  loss  of  normal  chilled  water 
during  the  proposed  EWS  heat  exchanger 
outage  windows,  concurrent  with  failures  in 
the  opposite  train  which  would  result  in  core 
damage  is  acceptably  small  as  qualified 
above. 

If  an  event  were  to  occur  requiring 
operation  of  shutdown  cooling,  an  alternate 
means  is  available  if  the  Low  Pressure  Safety 
Injection  (LPS!)  and  CSS  pumps  become 


unavailable  in  the  operable  train.  The  SDCS 
pumps  (CSS  or  LPSI)  from  the  inoperable 
train  can  be  cross-connected  to  use  the 
operable  train's  SDCS  heat  exchanger.  This 
lineup  is  described  in  PVNGS  procure 
42AO-2ZZ22.  "l^ss  of  Shutdown  Cooling  " 
Flow  through  the  cross-connect  is  adequate 
to  remove  decay  heat  loads  existing  when  it 
would  become  necessary  to  continue  the 
cooldown  via  the  SDCS. 

If  neither  train  of  EWS  is  available  for 
performing  SDCS  functions,  the  Nuclear 
Cooling  Water  System  (NCWS)  is  available 
and  can  be  cross-connected  to  the  desired 
EWS  train  to  provide  a  heat  sink  for 
shutdown  cooling.  Additionally,  if  the  above 
alternate  method  fails,  the  EWS  trains  could 
be  cross-connected  through  the  common 
NCWS  connection  using  the  operable  EWS 
pump.  These  flow  paths  would  only  be  used 
as  a  last  resort  as  they  are  not  analyzed  or 
contained  in  procedures;  however,  they 
involve  relatively  simple  valve  alignments 
which  can  be  accomplished  under  the 
direction  of  qualified,  licensed  personnel. 

The  proposed  amendment  only  impacts  the 
time  allowed  for  the  safety  trains  to  be 
inoperable  and  does  not  change  the 
equipment  which  is  allowed  to  be 
inoperable.  Therefore,  the  proposed  license 
amendment  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

Standard  2 — Does  the  proposed  license 
amendment  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

Increasing  the  allowed  out-of-servico  time 
of  the  aforementioned  LCOs  for  an  additional 
72  hours  on  a  one-time  only  basis  for  the 
purpose  of  completing  sleeving  modifications 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
scenarios  are  created  by  extending  the 
allowed  outage  time  of  the  subject  safety 
systems. 

Standard  3 — Does  the  proposed  license 
amendment  involve  a  significant  reduction  in 
a  margin  of  safety? 

Extension  of  the  allowed  outage  time  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety  because  there  are  no  new  or 
common  failure  modes  being  created  by  the 
extension.  The  |>erformance  of  the  associated 
safety  systems  will  not  be  degraded  by  the 
extended  out-of-service  time. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
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expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
EWrectives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  30,  1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  bearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714' 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Cha  man  of  the  Atomic  Safety  and 


Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wisnes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\'ene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  p>etitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efTective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
^  If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelmsm  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Theodore  R.  Quay: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  dale  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Nancy  C  Loftin,  Esq.,  Corporate 
Secretary  and  Counsel,  Arizona  Public 
Service  Company,  P.O.  Box  53999,  Mail 
Station  9068,  Phoenix,  Arizona  85072- 
3999,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR2.714(aKlKiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  5, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Phoenix  Public  Library. 
12  East  McDowell  Road.  Phoenix. 
Arizona  85004. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Couunission. 
Bricn  E.  Holum. 

Project  Manager,  Froject  Directorate,  Divisioit 
of  Reactor  Projects  Ul/IV/V.  Office  of  Nuclear 
Reactor  Regulatiott. 

IFR  Doc.  93-28122  Filed  11-10-93;  2:19  pral 

BlUMO  CODC  7M»-«Mi 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Report  on 
Significant  Change  in  Access  to 
Existing  System  of  Records 

AGENCV:  Office  of  Persormel 
Management  (OPM). 
ACTION:  Reporting  change  in  access  to  an 
existing  system  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  of  a  significant  change 
in  access  to  an  existing  system  of 
records,  OPM/Central-Q,  Personnel 
Investigations  Records  (full  text 
published  April  12, 1993  (58  FR 
19154)).  OPM  is  hereby  giving  notice 
that  due  to  improved  communications 
techniques  and  equipment,  direct  access 
to  the  existing  electronic  data  base 
(formerly  limited  to  headquarters  and 
specific  regional  sites)  will  now  be 
available  to  OPM  field  investigators. 
OPM  has  taken  steps  to  minimire  the 
risk  of  unauthorized  access  to  the 
system  of  records.  The  agency  foresees 
no  effect  on  the  privacy  of  individuals 
whose  records  are  maintained  in  this 
systen^:  cf  records,  because  the 
personnel  gaining  direct  electronic 
access  to  the  records  already  access  and 
use  such  information  in  hard  copy  in 
the  performance  of  their  official  duties. 
The  only  difference  will  be  an  increase 
in  the  speed  and  efficiency  of  work 
performed. 

DATES:  The  effective  date  for 
implementation  of  the  direct  access  is 
September  14. 1993. 


FOR  FURTHER  ^FORMATION  CONTACT: 

C.  Ronald  Trueworthy,  Chief, 
Information  Poficy  Branch,  room  CHP 
500,  Plans  and  Policies  Division,  Office 
of  Information  Resources  Management, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415. 
Lorraine  A.  Green, 
Deputy  Director. 
IFR  Doc.  93-27932  Filed  11-12-93;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  OTSC); 
Notice  of  the  Effective  Date  of  the 
Trade  Agreement  Between  ttie  United 
States  of  America  and  the  Government 
of  Romania 

AOENCY:  Office  of  the  United  States 
Trade  Representative. 
A  jnON:  Notice  of  the  Effective  Date  of 
the  Agreement  on  Trade  Relations 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Romania. 

SUMMARY:  In  Proclamation  6577  of  July 
2, 1993  (58  FR  35301),  the  President 
proclaimed  that  the  "Agreement  on 
Trade  Relations  Between  the  United 
States  of  America  and  the  Government 
of  Romania"  would  enter  into  force  and 
nondiscriminatory  treatment  would  be 
extended  to  products  of  Romania  in 
accordance  with  the  terms  of  the 
Agreement  on  the  date  of  exchange  of 
written  notices  of  acceptance  in 
accordance  with  Article  XVI  of  the 
Agreement.  The  exchange  of  written 
notices  of  acceptance  in  accordance 
with  Article  XVI  of  the  Agreement  took 
place  in  Bucharest,  Romania  on 
November  8, 1993.  Accordingly,  the 
Agreement  became  effective  on 
November  8, 1993,  and 
nondiscriminatory  treatment  is 
extended  to  products  of  Romania  as  of 
November  8,  1993  in  accordance  with 
the  Agreement  and  as  provided  for  in 
Proclamation  6577  of  July  2. 1993. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  93-28118  Filed  11-12-93;  8:45  am] 
aiLUNa  COOC  sim-oi-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J.  Lane 
(202)  272-390a 


Upon  written  request  copy  availabie 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer 
Services,  Washington,  DC  20549. 
New 
Mutual  Fund  Survey— File  No.  270-383. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  0M3 
approval  a  request  to  conduct  a 
voluntary  telephone  consumer  survey  of 
up  to  700  households  to  obtain 
background  information  regarding  the 
public's  understanding  of  the  risks 
involved  when  purchasing  mutual 
funds  from  a  bank.  The  results  will  be 
used  by  the  agency  to  get  a  sense  from 
the  general  public  on  their 
understanding  of  the  level  of  risk 
involved  when  purchasing  mutual 
funds  sold  through  banks.  Each  survey 
call  is  estimated  to  require  .07  burden 
hour. 

The  estimated  average  burden  hour  is 
made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hour  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  corjceming  the 
accuracy  of  the  estimated  average 
burden  hour  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John  J.  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

November  3. 1993. 
Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  93-27933  Filed  11-12-93;  8:45  ara| 
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[Release  No.  34-^162;  File  No.  SR-CBOE- 
93-11] 

Self- Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Granting  Approva!  to 
Proposed  Rule  Change  Amending 
Common  Stock  Listing  and 
Maintenance  Criteria 

November  5, 1993. 

On  February  16, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ( "CBOE" 
or  "£«:hange")  submitted  to  the 
Securities  and  Exdiange  Commission 
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("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  its  rules  relating  to  its  listing  and 
maintenance  criteria  for  common  stock. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32617  (July 
12.  1993),  58  FR  38449  (July  16, 1993). 
No  comments  were  received  on  the 
proposal. 

The  OBOE  proposes  to  make  two 
revisions  to  its  common  stock  original 
listing  and  maintenance  criteria  in  order 
to  conform  the  text  of  CSOE's  Rules 
more  precisely  with  the  text  of  the 
Memorandum  of  Understanding  dated 
May  1991,  between  CBOE  and  the  North 
American  Securities  Administrators 
Association,  Inc.  (the  "M0U").3  The 
first  revision  would  add  a  new 
subsection  (iii)  to  Rule  31.81  that  would 
require  shareholder  approval  of  an 
issuance  of  common  stock  resulting  in 
a  change  of  control,  thereby  conforming 
the  Rule  to  the  requirements  of  Section 
11(H)(2)  of  the  MOU.1  The  second 
revision  would  correct  a  drafting  error 
to  Rule  31.94(C){b)(i).  which  governs  the 
CBOE's  maintenance  criteria  for 
common  stock  issues.  The  proposed 
rule  change  clarifies  that  such  an  issue 
must  meet  all  not  just  any  of  the  criteria 
set  forth  in  Rule  31.94(C)fb)(i)(A) 
through  Rule  31.94(C)(b)(i){C)  in  order 
to  continue  to  be  listed  on  CBOE.* 

The  CBOE  states  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act 
in  paYlicular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest  by  imposing  appropriate 
original  listing  and  maintenance  criteria 
applicable  to  listed  companies  on 
CBOE. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and,  in 
particular,  with  the  requirements  of 


M5t'.S.C78s(b){l)(1988). 

a  1*  CTR  240.196-4  (1991). 

'S««  Securities  Exchange  Act  Release  No.  29748 
(September  27, 1991),  56  FR  50404  (October  4. 
1991)  (File  No.  SR-CBOE-91-30)  (immediate 
effectlvenes*  of  MOU  between  CBOE  and  Nonli 
American  Securities  Adminisiraton  Association, 
Inc.). 

«S««ion  n(H)(2)  of  the  MOU  provides  that  each 
isjuer  shall  require  shareholder  approval  of  certain 
transactions,  prior  to  the  issuance  of  specified 
securities,  when  the  issuance  vni]  result  in  a  change 
of  control  of  the  issuer. 

sRdle  3l.94(C)(bMi)  sets  forth  common  stock 
maintenance  criteria  regarding  the  number  of  shares 
publicly  held,  the  total  number  of  round  lot 
shareholders  of  record,  and  the  aggregate  market 
value  of  shares  publicly  held. 


Section  6(b)  of  the  Act."  The 
Commission  believes  that  the  CBOE 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  development  and  enforcement  of 
adequate  standards  governing  the  listing 
of  securities  on  an  exchange  is  an 
activity  of  critical  importance  to 
exchange  markets  and  to  the  investing 
public.  Listing  standards  serve  as  a 
means  for  the  self-regulatory 
organizations  to  screen  issuers  and  to 
provide  listed  status  only  to  companies 
with  substantial  float,  investor  base  and 
trading  interest  to  ensure  sufficient 
liquidity  for  fair  and  orderly  markets. 
Listing  standards  also  enable  an 
exchange  to  assure  itself  of  the  bona 
fides  of  the  company  and  its  past 
trading  history.  Adequate  maintenance 
standards  are  of  equal  importance  to  the 
development  of  standards  for  initial 
inclusion  on  an  exchange.  The 
Commission  notes  that,  once  an  issue 
has  been  initially  approved  for  listing, 
the  Exchange  must  monitor  continually 
the  status  and  trading  characteristics  of 
that  issue  to  ensure  that  it  continues  to 
meet  exchange  standards  for  trading 
depth  and  liquidity. 

The  Commission  believes  that  the 
CBOE  proposal  to  require  shareholder 
approval  when  the  issuance  of  common 
stock  would  result  in  a  change  of 
control  is  consistent  with  the 
requirements  of  section  6(b)(5)  because 
it  should  provide  investors  with  the 
opportunity  to  participate  in  a  decision 
that  could  have  significant  implications 
regarding  their  investment.  Moreover,  as 
noted  above,  the  proposal  is  consistent 
with  section  11(H)(2)  of  the  MOU  which 
requires  shareholder  approval  of  certain 
transactions,  prior  to  the  issuance  of 
specified  securities,  when  the  issuance 
would  result  in  a  change  in  control  of 
the  issuer.  The  Commission  also 
believes  that  the  proposed  amendments 
to  Rule  31.94(C)(b)(i)  should  strengthen 
the  CBOE's  maintenance  criteria  by 
specifying  that  common  stock  issues 
must  comply  with  all  of  the  CBOE's 
applicable  requirements  for  continued 
listing  on  the  Exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-CBOE-93- 
11)  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  93-27%9  Filed  11-12-93;  8  45  am) 

BILLMO  COM  W1»41-M 


[Release  No.  34-33168;  International  Series 
Release  No.  609;  File  No.  SR-NYSE-03-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  YorV  Stock  Exchange,  Inc. 
Relating  to  European  Portfolio  Market 
Index  Target-Term  Securities 

November  9. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  November 
3. 1993.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE  "  or  "Bxchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  for 
trading  Market  Index  Target-Term 
Securities  ("MnTS").s  the  return  on 
which  is  based  upon  a  portfolio  of 
securities  of  European  companies 
("European  Portfolio").  Initially,  the 
European  Portfolio  will  contain  the 
securities  of  24  European  companies,  as 
represented  by  American  Depositary 
Receipts  ("ADRs")  listed  in  the  United 
States.  The  24  companies  represent  8 
countries  throughout  Europe.* 


•15U.S.C578f(b}(1988). 
'  15  U.S.C  7es(b)(2)  (1988). 


•17  CFR  200.30-3(a)(12)  (1991). 

>  15  U.S.C  7B5rb)(l)  (1988). 

n7  CFR  240.19b-4  (1991). 

'■'MITTS"  and  "Market  Index  Target -Term 
Securities"  are  service  marks  of  Merrill  Lynch  ft 
Co..  Inc.  ("Menill  L)TJcb '). 

«The  companies  represented  in  the  European 
Portfolio  are:  Alcatel  Alsthom  Compagnie  Generate 
d'Electricile;  Banco  Santander,  S.A.;  Bayer  AC; 
Benetton  Croup  S.p.A.;  British  Petroleum  Company. 
PLC;  British  Telecommunications  PLC;  Cadbury 
Schweppes  PLC;  Deutsche  Bank  AG;  Grand 
Metropolitan,  PLC;  Hanson  PLC;  Hoechst  AG;  L.M. 
Ericsson  Telephone  Company,  Nestle  S.A.;  Philips 
Electronics  N.V.;  Reuters  Holding  PLC;  Rhone- 
Poulenc  S.A.;  Royal  Dutch  Petroleum  Company; 
Siemens  AG:  Societe  Natinale  Elf  Aquitane: 
Telefonica  de  Espana:  Total  S.A.:  Unilever  PLC; 
Vodaphone  Group  PLC;  and  Waste  Management 
International  PLC. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Puq>aw  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NYSE  has  prepared  summaries,  set  forth 
in  Section  A,  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Bule 
Change 

Pursuant  to  the  listing  criteria  set 
forth  in  section  703.19  of  the  Exchange's 
Listed  Company  Manual  ("Manual"), 
the  Exchange  propo|ps  to  list  and  trade 
MITTS.  MITTS  are  securities  that  entitle 
the  holder  to  receive  from  the  issuer 
upon  maturity  an  amount  based  upon 
the  change  in  the  market  value  of  a 
stock  index  or  portfolio,  provided  that  a 
minimum  amount  (90%  of  the  principal 
amount)  will  be  repaid.  The  Exchange  is 
submitting  the  proposed  rule  change 
specifically  to  enable  the  Exchange  to 
list  for  trading  MITTS  on  the  European 
Portfolio  ("European  Portfolio  MITTS") 
issued  by  Merrill  Lynch. 

European  Portfolio  MITTS  will  allow 
investors  to  combine  protection  of  a 
substantial  portion  of  the  principal 
amount  of  the  MITTS  with  potential 
additional  payments  based  on  a 
portfolio  of  securities  of  selected 
European  companies.  The  European 
Portfolio  MITTS  will  provide  that  at 
least  90%  of  the  principal  amount 
thereof  will  be  repaid  at  maturity. 

TTje  Security 

European  Portfolio  MITTS  will  be 
denominated  in  United  States  dollars, 
will  entitle  the  owner  at  maturity  to 
receive  an  amount  based  upon  the 
percentage  change  in  the  value  of  the 
European  Portfolio  from  the  "pricing 
date"  to  the  "final  calculation  period." 
subject  to  a  minimum  repa>'ment 
amount.  The  "pricing  date"  is  the  date 
on  which  the  issuer  prices  the  European 
Portfolio  MITTS  issue  for  the  initial 
offering  to  the  public.  The  "final 
calculation  period"  is  a  specified 
number  of  days  prior  to  the  maturity 
date.  The  average  value  of  the  European 
Portfolio  during  the  final  calculation 
period  *  will  be  used  in  calculating  the 


amount  owners  will  receive  upon 
maturity. 

If  the  market  value  of  the  portfolio  has 
declined,  the  owner  will  receive  not  less 
than  a  specified  percentage  of  the 
principal  amount  of  the  security.  (For 
instance,  if  the  market  value  of  the 
portfolio  used  to  calculate  the  amount 
I>ayable  at  maturity  has  declined  more 
than  10%.  the  owners  of  the  European 
Portfolio  MITTS  will  receive  90%  of  the 
principal  amount  of  the  securities.)  The 
payment  at  maturity  is  based  on  changes 
in  the  value  of  the  portfolio,  but  does 
not  reflect  the  payment  of  dividends  on 
the  securities  that  comprise  the 
portfolio. 

As  with  other  MITTS.  European 
Portfolio  MITTS  may  not  be  redeemed 
prior  to  maturity  and  are  not  callable  by 
the  issuer.  Owners  may  sell  the  security 
on  the  Exchange.  The  Exchange 
anticipates  that  the  trading  value  of  the 
security  in  the  secondary  market  will 
depend  in  large  part  on  the  value  of  the 
European  Portfolio  and  also  on  other 
factors,  including  the  level  of  interest 
rates,  the  volatility  of  the  value  of  the 
European  Portfolio,  the  time  remaining 
to  maturity,  dividend  rates,  and  the 
creditworthiness  of  the  issuer. 

The  Exchange  will  only  list  for 
trading  European  Portfolio  MITTs  issues 
that  have  at  least  one  million 
outstanding  securities,  at  lea.st  400 
owners,  a  minimum  hfe  of  one  year  and 
at  least  a  $4  million  market  value,  and 
that  otherwise  comply  with  the 
Exchange's  initial  listing  criteria.  In 
addition,  the  Exchange  will  monitor 
each  issue  to  verify  that  it  complies  with 
the  Exchange's  continued  listing 
criteria.8 

Merrill  Lynch  will  deposit  registered 
global  securities  representing  European 
Portfolio  MITTS  with  its  depository,  the 
Depository  Trust  Company  ("DTC").  so 
as  to  permit  book-entry  settlement  of 
transactions  by  participants  in  DTC. 

The  Portfolio 

The  European  Portfolio  consists  of 
ADRs  representing  the  common  stock  of 
24  highly  capitalized  European 
companies.  The  ADRs  of  the  24 
companies  initially  will  be  equally 
weighted  within  the  portfolio  on  the 
pricing  date.  The  public  float  [i.e..  the 
market  price  muhiplied  by  the  number 
of  shares  outstanding,  including  shares 
underlying  the  ADRs)  of  the  24 
companies  differ  significantly  (from  a 
high  of  US$56  billion  (Royal  Dutch 
Petroleum  Company)  to  a  low  of 


US$476  million  (Benetton  Group 
S.p.A.)).  as  do  the  market  pnces  of  their 
ADRs  (from  a  high  of  US$488  (Deutsche 
Bank  AG)  to  a  low  of  US$17,125  (Waste 
Management  International  PLC)).' 

Each  of  the  ADRs  representing  the 
common  stock  of  the  24  European 
companies  is  listed  on  the  Exchange  or 
is  traded  over  the  facilities  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ( 'NASDAQ").b  At  the 
outset,  the  ADRs  of  each  of  the 
companies  represented  in  the  European 
Portfolio  will  have  equal  representation. 
That  is.  each  ADR  included  in  the 
portfolio  shall  be  assigned  a  multiplier 
on  the  pricing  date  such  that  all  ADRs 
represent  an  equal  percentage  of  the 
value  of  the  entire  portfolio  on  such 
date.  The  multiplier  indicates  the 
number  of  ADRs  (or  fraction  of  one 
ADR)  included  in  the  calculation  of  the 
portfolio.  Thus,  each  of  the  24 
companies  represented  by  ADRs  shall 
represent  4.17%  of  the  total  portfolio  on 
the  pricing  date. 

The  multipliers  assigned  to  the  ADRs 
will  be  adjusted  for  certain  events  such 
as  stock  splits,  reverse  stock  splits,  or 
stock  dividends,  and  the  value  of  the 
ADRs  will  also  be  adjusted  for  certain 
events  including  a  liquidation, 
bankruptcy,  insolvency,  merger, 
consolidation,  or  nationalization 
involving  the  issuer  of  the  underlying 
shares.  For  example,  if  the  issuer  of  the 
shares  underlying  an  ADR  has  been 
subject  to  a  merger  or  a  consolidation 
and  is  not  the  surviving  entity,  then  a 
value  for  such  ADR  will  be  determined 
at  the  time  such  issuer  is  merged  or 
consolidated  and  will  equal  the  last 
available  market  price  for  such  ADR  and 
that  value  will  be  constant  for  the 
remaining  term  of  the  European 
Portfolio  MITTS. 

Ba.sed  upon  the  reported  prices  of  the 
ADRs.  a  Merrill  Lynch  affiliate  will 
calculate  the  value  of  the  European 
Portfolio  on  at  least  a  daily  basis  and 
make  those  values  available  to  investors. 

The  Issuer 

The  Exchange  has  determined  that  the 
issuer  of  the  European  Portfolio  MITTS. 
Merrill  Lynch,  meets  the  listing  criteria 
set  forth  in  Section  703.19  of  the 
Manual.  The  Exchange  states  that 
Merrill  L3mch  is  an  Exchange-listed 
company  in  good  standing  and  has 
sufficient  assets  to  justify  the  issuance 


»  The  closing  value  lor  the  European  Portfolio 
Will  be  detennined  by  an  afniiaie  of  MBrrill  Lynch 


and  will  equal  the  sum  of  the  products  of  the 
average  market  price  and  the  applicable  multiplier 
for  each  security  over  the  final  calculation  period. 
•See Section  703.19«f  the  Manual. 


'  Prices  specified  in  this  paragraph,  and  prices 
and  exchange  rates  used  to  calculate  public  float 
specified  in  this  paragraph,  are  as  of  October  n. 
199a. 

•Of  the  B  NASDAQ  components  of  the  European 
Portfolio,  5  are  traaed  over  the  NASDAQ  OTC 
Bulletin  Board  Service  and  3  are  NASDAQMational 
Market  System  Securities. 
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of  MITTS  offerings  of  the  size 
contemplated  by  the  proposed  rule 
change. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
with  Section  6(b)(5).  in  particular,  in 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
-investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statewent  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organiEation  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Soticitatlon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submi-ssion 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
44  and  should  be  submitted  by 
December  6, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-28078  Filed  11-12-93;  8:45  ami 
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IRetease  Fto.  34-33158;  File  No.  SR-OCC- 
93-08] 

Self-RegQlatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Clearance  and 
Settlement  of  Quarterly-Index 
Expiration  Options  Proposed  for 
Trading  on  the  New  York  Stock 
Exchange 

November  4. 1993. 

On  May  14. 1993,  The  Options 
Clearing  Corporation  ("OCC")  submitted 
a  proposed  rule  change  (File  No.  SR- 
OCC-93-08)  to  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").!  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on  July 
19, 1993,  to  solicit  comment  from 
interested  perscas.2  No  comments  were 
received  by  the  Commission.  This  order 
approves  the  proposal. 

I.  Description  of  the  Proposal  ° 

The  proposed  rule  change 
accommodates  the  clearance  and 
settlement  of  a  version  of  Quarterly 
Index  Expiration  Options  ("QIX")  being 
proposed  for  trading  on  the  New  York 
Stock  Exchange  ("NYSE"). 

A.  Background 

On  November  6, 1992,  the 
Commission  approved  an  OCC  rule 
filing  to  accommodate  the  clearance  and 
settlement  of  QIX  traded  on  the  Chicago 
Board  Options  Exchange  ("CBOE")  and 
the  American  Stock  Exchange 
("Amex").3  QIX  are  stock  index  options 

•  17  CFR  200.3O-3(a)(l2)  (1992). 

>15U.S.C78»{b)(l98e). 

» Securities  Exchange  Act  Release  No.  32608  (July 
9.  1993),  S8  FR  38590. 

'  r^ecurities  Exchange  Act  Release  No.  31418 
(November  6, 1992).  57  FR  54435  (File  No.  SR- 
OCX>92-27l  (order  approving  proposed  rule  change 


that  have  an  expiration  date  different 
from  the  expiration  date  for 
conventional  stock  index  options. 
Conventional  stock  index  options  expire 
on  the  Saturday  following  the  third 
Friday  of  the  month.  In  contrast,  the 
QIX  that  are  currently  traded  on  the 
CBOE  and  the  Amex  expire  on  the  first 
business  day  following  the  end  of  a 
calendar  quarter.  The  CBOE  and  Amex 
QIX  have  an  exercise  settlement  value 
that  is  based  on  the  closing  value  of  the 
corresponding  index  on  the  last  trading 
day  prior  to  expiration. 

On  January  13, 1993,  the  NYSE  filed 
with  the  Commission  a  proposed  rule 
change  to  list  a  new  version  of  the  QIX 
product.4  The  NYSE  QIX  differs  in  two 
ways  from  the  CBOE  and  Amex  QIX. 
First,  the  NYSE  QIX  will  expire  on  the 
second  business  day  of  the  month 
following  the  end  of  a  calendar  quarter 
rather  than  on  the  first  business  day  of 
the  month  following  the  end  of  a 
calendar  quarter.  Second,  the  exercise 
settlement  value  for  the  NYSE  QIX  will 
be  based  on  the  opening  value  of  the 
corresponding  index  on  the  first  trading 
day  following  the  end  of  a  calendar 
quarter  rather  than  on  the  closing  value 
on  the  trading  day  prior  to  expiration. 

To  accommodate  the  CBOE  and  Amex 
QIX.  modifications  were  made  to  OCC's 
By-Laws.  First,  the  definition  of 
"expiration  date"  for  index  options  was 
modified  to  provide  that  with  respect  to 
en  index  option  contract  that  has  been 
identified  by  an  exchange  as  having  an 
expiration  date  other  than  the  Saturday 
following  the  third  Friday  of  the 
expiration  month,  expiration  date 
means  the  date  identified  by  the 
exchange  as  such.s  Second,  a  definition 
of  QK  was  added.6  Finally,  certain 
technical  changes  also  were  made  to 
OCC  rules. 

B.  m'SE  QPC 

QIX  currently  are  defined  as  index 
option  contracts  having  an  expiration 
date  on  the  first  business  day  of  the 
month  following  the  end  of  a  calendar 
quarter.  Because  the  NYSE  QIX  will 
expire  on  the  second  business  day  of  the 
month  following  the  end  of  a  calendar 
quarter,  thisrule  proposal  amends  the 
definition  of  QIX  in  OCC's  By-Laws  to 
include  the  expiration  dates  of  both 
versions  of  the  QIX  product.' 


relating  to  OCCs  clearance  and  settlement  of  the 
CBOE  and  Amex  QIX). 

*  Securities  Exchange  Act  Release  No.  32048 
(March  25. 1993).  58  FR  16895  (File  Na  SR-NVSE- 
93-04]  (notice  of  filing  of  proposed  rule  change). 

'  OCX:  By-Laws,  Art  XVn  Ondex  Options).  $  E(3). 

•OCC  By-Uws,  Art.  XVH.  5  l.Q(l). 
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Second,  language  will  be  deleted  from 
OCC's  By-Laws.  Article  VI  (Clearance  of 
Exchange  Transactions),  Section  18(a)  to 
make  Section  18  applicable  to  QIX  and 
to  all  options  that  expire  on  a  business 
day.  Section  18(a)  provides  that  if  OCC 
is  for  any  reason  unable  to  maJte 
available  on  an  expiration  date  any 
Preliminary  Exercise  Report  or  any 
Final  Exercise  Report  prior  to  the 
applicable  cut-off  times,  CX:C  shall 
make  the  delayed  report  available  as 
soon  as  practicable  thereafter  or,  in  its 
discretion,  may  defer  making  the 
delayed  report  available  until  the 
calendar  day  immediately  following 
such  expiration  date.  The  last  sentence 
of  section  18(a)  currently  provides  that 
paragraphs  (a),  (h),  and  (c)  of  «iection  18. 
which  all  relate  to  delayed  reports, 
"shall  not  apply  to  option  contracts 
expiring  on  a  business  day  in 
accordance  with  Rule  806."  OCC 
believes  that  Article  VI,  Section  18 
should  be  applicable  to  options  expiring 
on  a  business  day  and.  therefore,  is 
deleting  the  last  sentence  of  Section 
18(a).  This  change  was  inadvertently 
omitted  from  the  earlier  rule  filings  on 
QIX  and  Flexible  Exchange  ("FLEX") 
Options.8 

Previous  changes  made  to  OCC's 
Rules  and  By-Laws  to  accommodate  the 
clearance  and  settlement  of  CBOE  and 
Amex  QIX  also  will  accommodate  the 
clearance  and  settlement  of  the  NYSE 
QIX.  Expiration  day  processing 
procedures  will  be  the  same  for  all  QIX 
products.  Specifically,  holders  of  QIX 
may  exercise  their  QIX  positions  by 
tendering  an  exercise  noUce  to  OCC  in 
accordance  with  the  time  frames 
established  in  OCC  Rules  1802  (Exercise 
of  Index  Options  Other  than  on 
Expiration  Date)  or  1804  (Expiration 
Date  Exercise  Procedure  for  Index 
Options)  or  by  being  deemed  exercised 
in  accordance  with  the  exercise-by- 
exception  procedure  set  forth  in  OCC 
Rule  1804(b)(2).8 

D.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.  10  Section  17A(b)(3)(F)  of  the  Act » 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 


•For  a  discussion  of  FI.EX  options,  refer  to 
Securities  Exchange  Act  Release  No.  31912 
(February  23. 1993).  58  FR  11879  IFile  No.  SR- 
OCC-92-331  (order  approving  OCC's  clearance  and 
settlement  of  FLEX  options). 

"For  a  detailed  description  of  the  QIX  exercise- 
by-exception  procedure,  refer  to  Securities 
Exchange  Act  Release  No.  31418  (November  6. 
1992),  57  FR  54435  jFile  No.  SR-OCC-92-271 
(order  approving  CBOE  and  Amex  QIX). 

'•15U.S.C78q-l  (1988). 

"  15  U.S.C  78q-l(b)(3)(F)  (1988). 


prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible. 

Because  OCCs  procedures  for 
clearing  and  settling  the  NYSE  QIX  will 
be  the  same,  except  for  the  minor 
differences  noted  above,  as  OCC's 
existing  procedures  for  clearing  and 
settling  the  CBOE  and  Amex  QIX.  the 
previous  modifications  OCC  made  to  its 
Rules  and  By-Laws  to  accommodate  the 
processing  of  the  CBOE  and  Amex  QIX 
for  the  most  part  also  will  accommodate 
the  clearance  and  settlement  of  the 
NYSE  QIX.t2  Neither  the  fact  that  the 
NYSE  QIX  will  expire  on  the  second 
business  day  of  the  month  following  the 
end  of  a  calendar  quarter  rather  than  on 
the  first  business  day  as  with  the  CBOE 
and  Amex  QIX  nor  the  fact  that  the 
exercise  settlement  value  for  the  NYSE 
QIX  contracts  will  be  based  on  the 
opening  value  of  the  corresponding 
index  on  the  first  business  day  of  the 
month  following  the  end  of  a  calendar 
quarter  rather  than  on  the  closing  value 
of  the  corresponding  index  on  the  last 
trading  day  prior  to  expiration  as  with 
the  CBOE  and  Amex  QIX  should 
impede  OCCs  ability  to  carry  out  its 
statutory  obligations  of  promoting  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  trensactions  and 
assuring  the  safeguarding  of  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible. 

m.  Conclusion 

For  the  reasons  discussed  above  and 
for  the  reasons  set  forth  in  the 
Commission's  approval  relating  to 
OCC's  clearance  and  settlement  of  the 
CBOE  and  Amex  QIX,"  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  requirements  of  the  Act, 
particularly  those  of  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereunder. 

7/  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,i4  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-<X:C-93-08)  be,  and 
hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


"For  a  detailed  discussion  of  the  Conunission's 
rationale  for  approving  OCC's  clearance  and 
settlement  of  the  CBOE  and  Amex  QIX.  refer  to 
Securities  Exchange  Act  Release  No.  31418,  supra 
note  3. 

13  Supra  note  3. 

«« 15  U.S.C  78s(b)(2)  (1988). 

»» 17  CFR  200.30-3(8X12)  (1991). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-27934  Filed  11-12-93;  8:45  am| 
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Pnvestment  Company  Act  ReL  No.  1S838: 
811-35971 

Collective  Investment  Trust  for 
Citibank  IRA's;  Notice  of  Application 

November  5. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPi.lCANT:  Collective  Investment  Trust 
for  Citibank  IRA's. 
RELEVANT  ACT  SECTION:  Section  8(0- 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 

RUNG  DATE:  The  application  was  filed 
on  October  1, 1993. 

HEARING  OR  NOTIFICA-nON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  29. 1993.  and  should  be 
accomp£mied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issue  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicant,  153  East  53rd  Street,  New 
York.  New  York  10043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3018.  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  under  the  laws  of 
the  State  of  New  York  pursuant  to  a 
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Declaration  of  Trust.  On  November  5, 
1982,  Applicant  registered  under  the 
Act  and  Tiled  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act. 
Applicant  filed  its  initial  registration 
statement  to  register  its  shares  under  the 
Securities  Act  of  1933  on  November  5. 
1982.  That  registration  statement 
became  effective  and  the  initial  public 
offering  commenced  on  February  20, 
1983. 

2.  Applicant  registered  an  indefinite 
number  of  units  of  beneficial  interest 
("Units")  representing  interests  in  four 
investment  portfolios:  The  Equity 
Portfolio,  The  Balanced  Portfolio,  The 
Income  Portfolio  and  The  Short  Terra 
Portfolio  (collectively,  the  "Portfolios"). 

3.  At  a  special  meeting  held  on 
September  24, 1992,  the  Supervisory 
Committee  on  Applicant  unanimously 
approved  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan")  dated 
December  28, 1992  by  and  among 
Citibank,  N.A.  ("Citibank"), 
individually  and  in  its  capacity  as 
trustee  of  Applicant,  for  Applicant  and 
on  behalf  of  the  Portfolios  and  each  of 
the  following  investment  companies: 
Landmark  Funds  1,  Landmark  Funds  U, 
Landmark  Fund  III  and  Landmark  Fixed 
Income  Funds  (each,  a  "Landmark 
Fund"),  each  acting  for  itself  and. 
respectively,  on  behalf  of  Landmark 
Balanced  Fund  (a  series  of  Landmark 
Funds  I),  Landmark  Equity  Fund  (a 
series  of  Landmark  Funds  II).  Landmark 
Cash  Reserves  (a  series  of  Landmark 
Funds  ni)  and  Landmark  Intermediate 
Income  Funds  (a  series  of  Landmark 
Fixed  Income  Funds). 

4.  Because  Citibank  served  as 
investment  adviser  of  Applicant  and 
Landmark  Funds,  the  Supervisory 
Committee  considered  such  matters  as 
are  required  to  be  considered  by  rule 
17a-8  under  the  Act.  The  Supervisory 
Committee,  including  each  of  its 
members  who  were  not  interested 
persons  of  Applicant  or  of  any 
Landmark  Fund,  made  the  findings 
required  to  be  made  by  rub  17a-8. 

5.  Tlie  Supervisory  tommittee  also 
called  a  Special  Meeting  of  Participants 
to  vote  on  the  Plan.  Proxy  material  was 
distributed  to  securityholders 

( "Participants")  in  the  Portfolios  and  at 
the  Special  Meeting  held  on  February 
18. 1993,  Participants  in  each  Portfolio 
repreisenting  a  majority  of  all  Units  of 
such  Portfolio  entitled  to  vo'e,  voted  to 
approve  the  Plan. 

6.  The  Plan  provided  for  the 
reorganization  of  each  Portfolio  into  a 
series  of  a  corresponding  Landmark 
Fund.  Pursuant  to  the  Plan,  the  assets  of 
each  Portfolio  were  transferred  to  its 
corresponding  Landmark  Fund  in 
exchange  for  shares  of  beneficial  interest 


of  the  series,  and  the  assumption  by  that 
series  of  the  stated  liabilities  of  the 
Portfolio.  The  aggregate  net  asset  value 
of  shares  of  each  series  issued  in  these 
transactions  was  equal  to  the  value  of 
the  assets  of  the  Portfolio  transferred  to 
such  series  less  the  liabilities  of  the 
Portfolio  assumed.  Shares  of  the  series 
of  the  Landmark  Fund  so  acquired  by 
Applicant  were  distributed  to 
Participants  by  crediting  the  accounts  of 
each  Participant  with  a  pro  rata  pwrtion 
of  the  shares  of  the  series  having  a  value 
equal  to  the  value  of  units  of  Applicant 
held  by  such  Participant. 

7.  Pursuant  to  the  terms  of  the  Plan, 
certain  securities  having  an  adjusted  tax 
basis  below  the  current  value  of  such 
securities  (i.e.,  securities  with 
unrealized  gains)  were  sold  in  order  to 
minimize  the  potential  for  taxable  gains 
to  the  Landmark  Fund  series  and  their 
shareholders  attributable  to  unrealized 
gains  which  accrued  prior  to  the 
reorganizations.  The  proceeds  of  such 
sales  were  reinvested  in  securities.  All 
commissions  and  charges  attributable  to 
such  sales  and  reinvestments  were  paid 
by  Citibank. 

8.  The  reorganizations  were  effected 
following  the  close  of  business  on 
Friday,  June  25, 1993  and  were  effective 
on  Monday,  June  28, 1993.  Applicant's 
Declaration  of  Trust  provides  that  the 
Trust  shall  terminate  as  to  a  Portfolio 
upon  the  sale  of  the  assets  of  such 
Portfolio  to  another  trust  or  corporation 
and  the  pro  rata  distribution  of  the 
proceeds  of  such  sale  (after  providing 
for  the  payment  of  all  liabilities)  to 
Participants  of  such  Portfolio. 
Accordingly,  Applicant's  legal  existence 
ceased  under  New  York  law  on  June  28, 
1993. 

9.  No  exjjenses  were  incurred  by 
Applicant  in  connection  with  the 
transactions  effected  pursuant  to  the 
Plan.  In  accordance  with  the  terms  of 
the  Plan,  ail  of  Applicant's  expenses 
associated  with  the  Plan  and  the 
transactions  contemplated  thereby 
(approximately.  $1,450,000)  were  borne 
by  Citibank. 

10.  As  of  the  date  of  the  application. 
Applicant  had  no  remaining  assets,  no 
debts  or  o'her  liabilities  and  no 
securityholders.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged  in  and  does  not  propose  to 
engage.in,  any  business  activities. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  93-27929  Filed  11-12-93;  8:45  am] 
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nnv«8tm*nt  Company  Act  R*l.  No.  1M37: 
812-7741] 

Lincoln  National  Convertible  Securities 
Fund,  Inc.,  et  a!.;  Notice  of  Application 

Novembers.  1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPtJCANTS:  Lincoln  National 
Convertible  Securities  Fund.  Inc.  (the 
"Convertible  Securities  Fund"),  Lincoln 
National  Income  Fund,  Inc.  (the 
"Income  Fund")  (together  with  the 
Convertible  Securities  Fund,  the 
"Funds"),  Lincoln  National  Investment 
Management  Company  ("LNIMC")  and 
Lincoln  National  Corporation  and  its 
subsidiaries  (collectively,  "Lincoln 
National"). 

RELEVANT  ACT  SECTtON:  Exemption 
requested  under  sections  6(c)  and  17(d) 
of  the  Act  and  rule  17d-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  (a)  a  Fund  to 
■  purchase  and  sell  securities  in 
transactions  in  which  Lincoln  National 
or  the  other  Fund  is  a  participant,  and 
(b)  the  receipt  of  certain  fees  and 
expenses  by  LNIMC  in  connection  with 
such  transactions. 

FIUNG  DATE:  The  application  was  filed 
on  June  19, 1991.  and  amended  on 
February  10, 1993,  and  July  15, 1993.  By 
supplemental  letter  dated  November  2, 
1993,  counsel,  on  behalf  of  applicants, 
agreed  to  file  a  further  amendment 
during  the  notice  period  to  make  certain 
technical  changes.  This  notice  reflects 
the  changes  to  be  made  to  the 
application  by  such  further  amendment. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  30. 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  wTiting  to  the  SEC's  Secretary 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  N\V,  Washington,  DC  20549. 
Applicants,  1300  South  Clinton  Street. 
Fort  Wayne,  Indiana  46801. 
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FOR  FURTHER  rNFORMATION  CONTACT: 
John  V.  O'Hanlon.  Staff  AJlorney  at 
(202)  272-3922.  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  closed-end 
investment  companies,  the  shares  of 
which  are  traded  on  the  New  York  Slock 
Exchange.  LNIMC.  a  wholly-owned 
subsidiary  of  Lincoln  National 
Corporation,  serves  as  investment 
adviser  to  the  Funds.  LNIMIC  also 
provides  investment  advisory  services 
to  several  open-end  investment 
companies  and  to  Lincoln  National. 
Lynch  &  Mayer.  Inc.,  a  wholly-owned 
subsidiary  of  Lincoln  National 
Corporation,  acts  as  a  subadviser  to  the 
Convertible  Securities  Fund. 

2.  Lincoln  National  Corporation  is  an 
insurance  holding  company.  Through 
its  subsidiaries,  Lincoln  National 
Corporation  operates  a  multi-line 
insurance  business.  Lincoln  National 
subsidiaries  include  Lincoln  National 
Life  Insurance  Company.  American 
States  Insurance  Company,  Security- 
Connecticut  Life  Insurance  Company, 
and  First  Fenn-Facific  Life  Insurance 
Company. 

3.  The  Convertible  Securities  Funds 
investment  objective  is  a  high  level  of 
total  return  on  its  assets  through  a 
combination  of  capital  appreciation  and 
current  income.  This  objective  is  sought 
to  be  achieved  by  investing  principally 
in  convertible  securities,  including 
directly  placed  convertible  securities. 

4.  The  Income  Fund's  investment 
objective  is  the  production  of  increasing 
amounts  of  income  for  distribution  to 
shareholders.  This  objective  is  pursued 
through  investments  in  debt  obligations 
and  other  senior  securities,  and  may  be 
achievei)  by  investing  in  securities 
acquired  through  private  placement 
transactions  (.securities  acquired  in 
transactions  exempt  from  registration 
pursuant  to  section  4(2)  of  the  Securities 
Act  of  1933,  as  well  as  securities  which 
are  eligible  for  the  exemptions  set  forth 
in  rule  144A  thereunder)  ("Private 
Placement  Securities "). 

5.  Aiiiiough  the  amount  and  type  of 
portfolio  investments  held  by  Lincoln 
National  vary  from  time  to  time  in  light 
of  Lincoln  National's  needs  or  economic 
forecasts.  Lincoln  national  regularly 
acquires  investments  that  are  consistent 
with  the  investment  objectives  and 


policies  of  the  Convertible  Securities 
fund  or  the  Income  Fund,  including 
Private  Placement  Securities. 

6.  The  Convertible  Securities  Fund  is 
subject  to  an  investment  restriction  that 
prohibits  investments  exceeding  5%  of 
the  value  of  the  Fund's  assets  in  the 
securities  of  any  one  issuer.  If  the 
requested  relief  is  granted,  it  is 
anticipated  that  the  board  of  directors  of 
the  Convertible  Securities  Fund  would 
adopt  investment  guidelines  that  would 
limit  investments  in  any  single  issuer  to 
no  more  than  $1.25  million  at  the  time 
of  purchase.  Similarly,  it  is  anticipated 
that  the  board  of  directors  of  the  Income 
Fund  would  adopt  investment 
guidelines  that  would  limit  investments 
in  any  single  issuer  to  no  more  than  $1 
million  at  the  time  of  purchase.  While 
the  proposed  guidelines  are  stated  in 
absolute  dollar  amounts,  rather  than 
percentages  of  the  Funds'  net  assets,  it 

is  anticipated  that  the  Funds'  boards 
would  review  the  guidelines  from  time 
to  time  to  determine  whether  the 
guidelines  are  appropriate. 

7.  issuers  of  Private  Placement 
Securities  may  pay  fees  to  purchasers  or 
brokers  of  such  securities  in  connection 
with  the  transaction.  Such  transaction 
fees  may  represent  reimbursement  for 
expenses,  but  may  also  include  break-up 
or  commitment  fees.  Break-up  fees  are 
fees  that  are  payable  if  a  proposed 
transaction  is  not  consummated  for 
various  reasons.  Commitment  fees  are 
generally  fees  payable  to  purchasers  that 
commit  to  make  funds  available  and  are 
paid  at  fhe  time  such  commitment  is 
made,  generally  in  advance  of  the 
proposed  transaction.  Transaction  fees 
defray  costs  incurred,  as  well  as  provide 
compensation  fore  lost  investment 
opportunity.  If  the  requested  relief  is 
granted,  it  is  anticipated  that  LNIMC 
would  receive  transaction  fees  in 
connection  with  the  proposed 
transactions.  Any  upfront  transaction 
fees  (including  break-up  or  commitment 
fees  but  excluding  brokerage  fees)  paid 
with  respect  to  any  such  transaction 
would  be  given  to  the  co-investors  on  a 
pro  rata  basis  according  to  the  amounts 
invested  by  all  co-investors.  Brokerage 
fees  payable  to  LNIMC  in  connection 
with  the  proposed  transactions  would 
be  in  compliance  with  section  17(e)(2) 
of  the  Act. 

8.  Applicants  seek  an  order  pursuant 
to  sections  6(c)  and  17(d)  of  the  Act  and 
rule  17d-l  thereunder  permitting  the 
purchase  of  Private  Placement 
Securities  by  the  Convertible  Securities 
Fund  or  the  Income  Fund  in  joint 
transactions  in  which  Lincoln  National, 
the  Income  Fund,  and/or  the 
Convertible  Securities  Fund,  as  the  case 
may  be,  is  a  participant.  Neither  LNIMC 


nor  Lynch  &  Mayer.  Inc.  would 
participate  with  the  Funds  in  such 
transactions.  The  order  also  would 
permit  the  receipt  of  transaction  fees 
and  expenses  by  LNIMC  in  connection 
with  the  proposed  transactions. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  prohibits 
any  affiliated  person  of.  or  principal 
underwriter  for,  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal  from 
effecting  any  transaction  in  which  such 
registered  company  is  a  joint,  or  joint 
and  several,  participant  with  such 
person  in  contravention  of  such  rules 
and  regulations  as  the  Commission  may 
prescribe  for  the  purpose  of  limiting  or 
preventing  participation  by  such 
registered  company  on  a  basis  different 
from,  or  less  advantageous  than,  that  of 
such  other  participant.  Rule  17d-l 
under  the  Act  provides  that  no  joint 
transaction  covered  by  the  rule  may  be 
consummated  unless  the  Commission 
grants  an  exemptive  order  after 
considering  whether  the  participation  of 
the  investment  company  is  consistent 
with  the  provisions,  policies  and 
purposes  of  the  Act  and  the  extent  to 
which  the  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

2.  Applicants  state  that,  based  on 
LNIMC's  experience  in  the  Private 
Placement  Securities  market.  LNIMC 
believes  that  co-investments  by  the 
Fund  or  Funds  with  Lincoln  National  or 
with  each  other  in  Private  Placement 
Securities  would  enable  the  Funds  to 
participate  in  a  larger  number  of  Private 
Placement  Securities  offerings  than 
presently  available  to  them,  and  would 
enable  the  Funds  to  consider  Private 
Placement  Securities  of  larger,  more 
creditworthy  issuers.  Applicants  state 
that  such  increased  investment 
opportunities  would  better  enable  the 
Funds  to  diversity  their  portfolios  and 
may  result  in  higher  returns  for  Fund 
shareholders.  In  addition,  applicants 
state  that  the  flexibility  to  make  co- 
investments  will  insure  to  the  benefit  of 
shareholders  without,  in  light  of  the 
conditions  set  forth  below,  sacrificing 
the  protections  otherwise  afforded 
under  the  Act.  Thus,  applicants  submit 
that  the  requested  relief  is  in  the  best 
interests  of  each  Fund  and  its 
shareholders. 

3.  Applicants  further  assert  that  the 
conditions  to  the  application  provide 
assurances  that  a  Fund's  participation  in 
a  co-investment  will  not  be  on  a  basis 
different  from  or  less  advantageous  than 
that  of  others  making  such  co- 
investment.  All  co-investments  by  the 
Funds  will  be  made  on  a  pro  rata  basis 
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on  the  same  terms  and  conditions  and 
at  the  same  price  as  the  other  parties 
making  such  investments.  The  same 
will  be  true  for  sales  of  investments.  The 
only  exceptions  will  be  in  those  cases  in 
which  the  applicable  Fund's 
independent  directors  determine  that  an 
action  different  from  the  actions  taken 
by  other  affiliates  is  appropriate. 
Finally,  applicants  assert  that  the 
conditions  to  the  applicant  are  adequate 
to  ensure  that  co-investments  by  the 
Funds  and/or  Lincoln  National  in 
Private  Placement  Securities  would  be 
consistentSvith  the  provisions,  policies 
and  purposes  of  the  Act. 

4.  Applicants  state  that  transaction 
fees  are.  in  effect,  a  component  of  the 
return  on  an  investment,  much  like 
points  payable  in  connection  with  a 
mortgage.  Applicants  assert  that  such 
fees,  when  shared  on  a  pro  rata  basis 
according  to  the  amounts  invested  by  all 
co-investors,  are  not  subject  to  section 
17{e)|l)  of  the  Act,  and  applicants  do 
not  request  relief  from  section  17(e)(l).» 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Co-investments  will  be  permitted 
between  and  among  only  those 
applicants  which  from  time  to  time 
notify  LNIMC  that  they  are  willing  to 
consider  such  co-investments  under  the 
terms  and  conditions  under  the 
application.  Before  a  co-investment  with 
a  Fund  is  effected,  LNIMC  shall  make 
certain  determinations  and  provide 
certain  information  to  the  Funds.  First, 
LNIMC  shall,  on  behalf  of  each  Fund 
that  has  elected  to  participate  in  co- 
investments  and  has  monies  to  be 
invested,  make  an  initial  determination 
of  whetlier  the  acquisition  of  a 
particular  security  would  be  consistent 
with  the  investment  objective  and 
policies  of  the  Convertible  Securities 
Fund  or  the  Income  Fund,  as  the  case 
may  be.  If  LNIMC  determines  an 
acquisition  would  be  consistent  with 
the  objective  and  policies  of  a  Fund, 
LNIMC  shall  prepare  and  deliver  a 
writtoa  presentation  regarding  the 
proposed  co-investment  to  a  committee 
of  the  Fund's  Board,  comprised  of  all  of 
the  Independent  Directors  of  the  Fund 
and  referred  to  as  the  Joint  Transactions 
Comnoittee.  In  addition  to  summarizing 
the  terms  of  the  security  proposed  to  be 
acquired  and  the  t3nns  and  conditions 
of  the  proposed  acquisition,  the 
materials  shall  provide  information 
regarding  the  identity  of  each  Fund  and 


>  The  Division  of  Investment  Managenmit  takes 
no  position  as  to  whether  the  transaction  fees  are 
subject  10  section  l7(eMl). 


the  Lincoln  National  affiliates  that  are 
considering  the  co-investment. 

2.  The  Joint  Transactions  Committee 
of  each  Fund  considering  a  co- 
investment  in  Private  Placement 
Securities  will  review  LNIMC's  initial 
determination  to  make  a  co-investment, 
and  may  request  such  additional 
information  from  LNIMC  or  rely  on  such 
experts  (including  accountants  and 
lawyers)  as  it  deems  necessary.  Such 
review  shall  be  conducted  to  determine 
whether  the  following  standards  are 
satisfied: 

(a)  The  terms  of  the  transaction 
(including  the  consideration  to  be  paid) 
are  fair  and  reasonable  to  the  Fund  and 
its  shareholders  and  do  not  involve 
overreaching  of  the  shareholders  and 
the  Fund  on  the  part  of  any  person 
concerned; 

(b)  The  transaction  is  consistent  with 
the  investment  objective  and  policies  of 
the  Fund  as  recited  in  its  filings  under 
the  Securities  Act  of  1933,  as  amended, 
and  the  Act;  and 

(c)  The  investment  by  one  or  more  of 
the  other  co-investors  would  not 
disadvantage  the  Fund  in  making, 
maintaining  or  disposing  of  the 
investment  and  the  Funds  participation 
would  not  be  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
co-investors. 

Prior  to  committing  to  a  co- 
investment,  the  Joint  Transactions 
Committee  must  conclude  that  the 
standards  outline  above  are  satisfied 
with  respect  to  the  co-investment  and 
the  co-investment  must  be  approved  by 
a  "required  majority"  of  the  directors  of 
the  Fund,  as  defined  in  section  57(o)  of 
the  Act  (the  "Required  Majority"). 

3.  Each  Fund  for  which  a  co- 
investment  would  be  suitable  and  that 
has  funds  available  for  investment  will 
be  entitled  to  acquire  an  amount  of  such 
class  of  Private  Placement  Securities 
equal  to  the  lesser  of:  (a)  Its  pro  rata 
share  of  the  amount  of  the  Private 
Placement  Securities  available  to  be 
acquired  by  Lincoln  National  based 
upon  the  number  of  co-investors  (with 
Lincoln  National  and  its  affiliates  being 
considered  one  co-investor)  or  (b)  the 
amount  of  Private  Placement  Securities 
permitted  to  be  acquired  by  the  Fund 
pursuant  to  such  Fund's  investment 
objectives,  policies,  restrictions  or 
guidelines. 

Each  of  the  Income  Fund  and  the 
Convertible  Securities  Fund  may, 
through  LNIMC,  decUne  to  purchase  the 
Private  Placement  Securities  or  decide 
to  purchase  less  than  the  entire  amount 
of  securities  offered  to  it,  as  determined 
by  the  Joint  Transactions  Committee.  In 
the  case  where  the  Private  Placement 
Securities  are  consistent  with  the 


objectives,  policies,  and  restrictions  of 
both  Funds,  if  one  of  the  Funds  shall 
have  declined  such  offer  or  accepted 
only  a  portion  of  the  Private  Placement 
Securities  offered  to  such  Fund,  the 
other  Fund  will  be  offered  up  to  50%  of 
the  aggregate  amount  of  Private 
Placement  Securities  declined  by  such 
Fund,  subject  again  to  the  Funds 
investment  policies,  restrictions  or 
guidelines,  and  the  other  50%  of  the 
Private  Placement  Securities  declined 
will  be  offered  to  Lincoln  National. 
Notwithstanding  the  preceding 
sentence,  in  no  event  shall  the  amount 
of  the  Private  Placement  Securities 
acquired  by  a  fund  exceed  the  am.ount 
acquired  bv  Lincoln  National. 

4.  If  the  Income  Fund  and  the 
Convertible  Securities  Fund  choose,  or 
either  of  them  chooses,  to  acquire 
Private  Placement  Securities 
concurrently  with  Lincoln  National: 

(a)  Each  co-investor  will  acquire 
Private  Placement  Securities  of  each 
class  acquired  by  any  other  co-investor; 

(b)  The  ratio  of  the  amount  of  Private 
Placement  Securities  of  a  class  acquired 
by  all  co-investors  will  be  the  same  for 
each  class  acquired;  and 

(c)  The  terms  of  the  purchase, 
including  price,  settlement  dates, 
registration  rights,  if  any,  and  any  other 
rights  provided  to  purchasers  of  such 
investment,  will  be  the  same  for  each  of 
the  co-investors. 

5.  Any  upfront  transaction  fees 
(including  break-up  or  commitment  fees 
but  excluding  broker's  fees 
contemplated  by  section  17(e)(2)  under 
the  Act)  paid  with  respect  to  any  co- 
investment  shall  be  given  on  a  pro  rata 
basis  to  Lincoln  National  and  the  Fund 
or  Funds  that  also  invest  in  the  Private 
Placement  Securities.  If  such  upfront 
transaction  fees  are  to  be  held  by  LNIMC 
pending  the  consummation  of  the 
transaction,  the  fees  shall  be  deposited 
in  an  account  maintained  by  Lincoln 
National  at  a  bank  or  banks  having  the 
qualifications  prescribed  in  paragraph 
(1)  of  section  26(a)  of  the  Act.  Lincoln 
National  shall  pay  LNIMC  interest  on 
the  amount  of  such  deposits  at  a  rate 
equal  to  the  Fed  AA  3G-day  commercial 
paper  rate  as  established  each  day  by 
the  Federal  Reserve  Bank  or  such  other 
published  short-term  rate  as  may  be 
designated  from  time  to  time.  LNIMC,  in 
turn,  will  pay  each  of  Lincoln  National 
or  the  Fund  or  Funds  that  are  to  invest 
in  the  applicable  Private  Placement 
Securities  in  the  same  portion  as  each 
entity's  proposed  purchase  of  the 
securities  bears  to  all  those  securities  to 
be  purchased  by  Lincoln  National  and 
the  Funds. 

None  of  such  fees  will  be  given  to 
LNIMC  However,  the  reimbursement  of 
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LNIMC's  expenses  in  connection  with  a 
proposed  acquisition  of  Private 
Placement  Securities  shall  not  be 
deemed  to  be  transaction  fees.  The  Joint 
Transactions  Committee  of  the  Fund  or 
Funds  shall  be  informed  of  all  such  fees 
at  the  time  the  Fund  or  Funds  are 
offered  the  opportunity  to  acquire  the 
Private  Placement  Securities. 

6.  None  of  Lincoln  National,  the 
Lncome  Fund  and  the  Convertible 
Securities  Fund  will  sell,  exchange,  or 
otherwise  dispose  of  any  interest  in  any 
Private  Placement  Securities  of  a  class 
held  by  the  Funds  or  either  of  them  and 
Lincoln  National,  unless  each  Fund 
holding  such  Private  Placement 
Securities  and  Lincoln  National,  if  it 
holds  such  securities,  shall  dispose  of 
such  interest  in  such  Private  Placement 
Securities  and  such  dispositions  are 
made  at  the  same  time,  for  the  same  unit 
consideration,  and  in  amounts 
proportionate  to  their  respective  holding 
of  such  Private  Placement  Securities, 
subject,  however,  to  the  determinations 
made  by  a  Fund's  Joint  Transactions 
Committee,  as  set  forth  below. 

If  (a)  Lincoln  National  determines  to 
sell,  exchange,  or  otherwise  dispose  of 
any  interest  in  any  Private  Placement 
Securities  of  a  class  held  by  the  Funds 
or  either  of  them  and  Lincoln  National, 
and  LNIMC  determines  not  to  so 
dispose  of  the  Private  Placement 
Securities  held  by  the  Funds  or  either  of 
them,  or  (bj  LNIMC  determines  to  cause 
the  Funds  or  either  of  them  to  sell, 
exchange  or  othenvise  dispose  of  any 
interest  in  Private  Placement  Securities 
of  a  class  held  by  the  Funds  or  either  of 
them,  and  Lincoln  N«»ional  or  the  other 
Fund,  as  the  case  may  be.  shall  not  also 
so  dispose  of  such  interest  in  the  Private 
Placement  Securities,  then  LNIMC  shall 
notify  in  writing  the  Chairman  of  the 
Joint  Transactions  Committee  of  the 
Fund  or  Funds  holding  such  Private 
Placement  Securities  by  sending  the 
relevant  material  to  the  Chairman  by 
cvemigh.t  delivery  or.  to  the  extent 
feasibk,  by  telecopy.  Such  notification 
shall  in  Juda  a  written  presentation 
regarding  the  proposed  transaction, 
including  the  reasons  for  LNINtC's 
recommendation  in  light  of  the  contrary 
decision  made  with  respect  to  Lincoln 
National  or  the  other  Fund.  The 
Chairman  shall  convene  a  meeting  of 
the  Joint  Transactions  Committee  no 
later  than  five  (3)  business  days  after 
receipt  of  the  above-referenced 
noliCcition  at  which  meeting  the 
Committee  will  consider  LNIMC's 
recommendation  and,  based  upon  its 
review,  the  Joint  Transactions 
Conrmiittee  shall  determine  (pursuant  to 
the  vote  of  a  Required  Majority  of  the 
directors),  to  sell,  exchange,  or  dispose 


of  such  Private  Placement  Securities 
pursuant  to  LNIMC's  recommendation  if 
they  determine  that  such  action  is  in  the 
best  interests  of  the  Fund,  is  fair  and 
reasonable  to  the  Fund  and  its 
shareholders,  and  does  not  involve 
overreaching  of  the  Fund  and  its 
shareholders  on  the  part  of  any  person 
concerned.  The  Joint  Transactions 
Committee's  determination,  and  the 
reasons  therefore,  shall  be  recorded  and 
made  a  part  of  the  records  of  the  Fund. 
None  of  Lincoln  National  or  the  Funds 
or  either  of  them  shall  effect  such 
disposition  until  the  Joint  Transactions 
Committee  of  each  Fund  considering 
such  transaction  has  determined, 
pursuant  to  the  vote  of  the  Required 
Majority  of  directors,  the  action  to  be 
taken  by  the  Fund. 

7.  None  of  Lincoln  National,  the 
Income  Fund  and  the  Convertible 
Securities  Fund  will  make  follow-on 
investments  ("Follow-on  Investments") 
or  will  exercise  warrants,  conversion 
privileges,  or  other  rights  with  respect  to 
Private  Placement  Securities  of  a  class 
held  by  the  Funds  or  either  of  them  and 
Lincoln  National,  unless  eedi  Fund  and 
Lincoln  National  holding  such  Private 
Placement  Securities  shall  make  such 
Follow-on  Investments  or  exercise  such 
rights  and  such  investments  or  exercises 
are  made  at  the  same  time  and  in 
amounts  proportionate  to  their 
respective  holdings  of  such  Private 
Placement  Securities,  subject,  however, 
to  the  determinations  made  by  a  Fund's 
Joint  Transactions  Committee,  as  set 
forth  below. 

If  (a)  Lincoln  National  determines  to 
make  a  Follow-on  Investment  or 
exercise  warrants,  conversion  privileges, 
or  other  rights  with  respect  to  Private 
Placement  Securities  of  a  class  held  by 
the  Funds  or  either  of  them  and  IJncoln 
National  and  LNIMC  determines  not  to 
make  such  Follow-on  Investments  or 
exercise  such  rights  with  respect  to  such 
Private  Placement  Securities  on  behalf 
of  the  Funds  or  either  of  them,  or  (b) 
LNIMC  determines  to  cau«;e  the  Funds 
or  either  of  them  to  make  Follow-on 
Investments  or  to  exercise  warrants, 
conversion  privileges  or  other  rights 
with  respect  to  a  class  of  l*rivate 
Placement  Securities  held  by  the  Funds 
or  either  of  them  and  Lincoln  National, 
and  Lincoln  National  or  the  other  Fund 
shall  not  also  so  elect  to  make  such 
Follow-on  Investments  or  exercise  such 
rights,  then  LNIMC  shall  notify  in 
writing  the  Chairman  of  the  Joint 
Transactions  Coramittea  of  the  Fund  or 
Funds  holding  such  Private  Placement 
Securities  by  sending  the  relevant 
material  to  the  Ciiairman  by  overnight 
delivery  or.  to  the  extent  feasible,  by 
telecopy.  Such  notification  shall  include 


a  written  presentation  regarding  the 
proposed  transaction,  including  the 
reasons  for  LNIMC's  reconunendations 
to  the  Fund  in  light  of  the  contrary 
decision  made  **rith  respect  to  Lincoln 
National  or  the  other  Fund.  The 
Chairman  shall  convene  a  meeting  of 
the  Joint  Transactions  Committee  no 
later  than  five  (5)  business  days  after 
receipt  of  the  above-referenced 
notification,  at  which  meeting  the 
Committee  will  consider  LNIMCs 
recommendations  and.  based  upon  its 
review,  shall  determine  to  make  such 
Follow-on  bivestments  or  exercise  the 
rights  with  respect  to  such  Private 
Placement  Securities  if  it  determines 
(pursuant  to  the  vote  of  the  Required 
Majority  of  the  directors)  such  action  is 
in  the  best  interests  of  the  Fund,  is  fair 
and  rea.->onable  to  the  Fund  and  its 
shareholders  and  does  not  involve 
overreaching  of  the  Fund  and  its 
shareholders  on  the  part  of  any  person 
concerned.  The  Joint  Transactions 
Committee's  determination,  and  the 
reasons  therefor,  shall  be  recorded  and 
maintained  as  part  of  the  records  of  the 
applicable  Fund.  None  of  Lincohi 
National  or  the  Funds  shall  effect  such 
FolJow-on  Investments  or  exercise  sudi 
rights  until  the  Joint  Transactions 
Committee  for  each  Fund  considering 
such  Follow-on  Investments  or  exercise 
of  rights  has  determined,  pursuant  to 
the  vote  of  the  Required  Majority  of 
directors,  the  action  to  be  taken  by  the 
Fund. 

8.  Any  expenses  associated  with 
acquiring,  holding  or  disposing  of  any 
Private  Placement  Securities  (including, 
without  limitation,  the  expenses  of  the 
distribution  of  any  such  securities 
registered  for  sale  under  the  Securities 
Act  of  1933,  as  amended)  shall,  to  the 
extent  not  payable  by  the  issuer  of  the 
security,  be  shared  by  Lincoln  National 
and  the  Funds  in  proportion  to  the 
relative  amounts  of  such  securities  held 
or  being  acquired  or  disposed  of,  as  the 
case  may  be.  by  Lincohi  National  and 
each  of  the  Funds. 

9.  No  co-investment  will  he  made  by 
the  Funds  in  Private  Placanient 
Securities  of  any  entity  if  the  other  Fund 
or  Lincoln  National  then  currently  holds 
a  security  issued  by  such  entity. 

10.  The  Joint  Transactions  Committee 
of  each  Fund  (or  the  Independent 
Directors  of  the  Fund  in  connection 
with  its  regularly  scheduled  quarterly 
meeting)  will  be  provided  quarterly  for 
its  review  all  information  corceming 
co-investments  transactions  made  by 
Lincoln  National  and  each  such  Fund  or 
the  other  Fund,  as  the  case  may  be, 
includi^  investments  made  by  Lincoln 
National  or  the  other  Fund  in  which 
such  Fund  declined  to  participate,  so 
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that  the  Independent  Directors  may 
determine  whether  all  investments 
made  during  the  preceding  quarter, 
including  those  investments  in  which 
such  pund  declined  to  participate, 
comply  with  the  conditions  set  forth 
abovd.  In  addition,  the  Independent 
Directors  of  a  Fund  will  consider 
periodically  the  continued 
appropriateness  of  the  standards 
established  for  co-investment  by  a  Fund, 
including  whether  use  of  the  standards 
continues  to  be  in  the  best  interests  of 
the  Fund  and  its  shareholders  and  does 
not  involve  overreaching  of  the  Fund 
and  its  shareholders  on  the  part  of  any 
party  concerned. 

11.  Each  of  the  Funds  will  maintain 
and  ptreserve  all  records  that  are 
required  by  section  31  of  the  Act  and 
any  other  provisions  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Funds.  The  Funds  will 
also  maintain  the  records  required  by 
section  57(f)(3)  of  the  Act  as  if  each  of 
the  Funds  were  a  business  development 
company  and  the  Co-Investments  and 
any  Follow-On  Investments  were 
approved  under  section  57(f). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc  93-27970  Filed  11-12-93;  8:45  ami 
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[Release  No.  35-25920] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Acf) 

November  5,  1993. 

Notice  is  hereby  given  that  the 
following  riling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  to  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transactions(s)  summarized  below.  The 
applications(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  29.  1993  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant{s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 


request.  Any  requests  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

EUA  Energy  Investment  Corporation 
("EEIC"),  P.O.  2333,  Boston, 
Massachusetts  02107,  a  wholly  owned 
subsidiary  company  of  Eastern  Utilities 
Associates  ("EUA"),  a  registered 
holding  company,  has  filed  an 
application-declaration  pursuant  to 
sections  6,  7,  9(a),  10  and  12(b)  of  the 
Act  and  rule  45(a)  thereunder. 

By  order  dated  December  4, 1987 
(HCAR  No.  24515).  EEIC  is  developing 
an  energy-related  computer  system 
("System").!     EEIC  proposes  through 
December  31.  1996  to  transfer  the 
System  to  a  joint  venture  limited 
partnership  known  as  TransCapacity 
Limited  Partnership  ("Partnership"), 
and  to  provide  financing  to  the 
Partnership  as  described  below  in  order 
to  allow  the  Partnership  to  develop  the 
business  which  will  employ  such 
system.  2 

EEIC,  TransCapacity  Service 
Corporation,  a  Delaware  Corporation 
("TransCapacity"),  The  National 
Registry  of  Capacity  Rights,  Inc.,  a 
Massachusetts  not-for-profit  corporation 
("Registry"),  National  Capacity  Registry 
Service  Corporation,  Massachusetts 
corporation  that  is  wholly-owned  by  the 
Registry,  the  Partnership,  and  Gregory 
M.  Lander  and  Cheryl  L.  Loewen  (all  of 
which,  save  EEIC,  are  sometimes 


•  The  System  is  an  automated  computer  system 
for  the  collection,  compilation  and  distribution  to 
interested  third  panies  of  an  information  database 
composed  of  information  regarding  natural  gas 
pipeline  capacity  and  capacity  rights.  Under  a 
series  of  recent  Federal  Energy  Regulatory 
Commission  orders  (collectively.  "Order  636"). 
such  natural  gas  capacity  rights  information  will  no 
longer  be  proprietary  information,  and  must  be 
made  generally  accessible  to  the  public  in  a  non- 
discriminatory manner.  The  system  will  allow 
customers  (producers,  local  distributing  companies, 
pipelines,  electrical  generators  using  natural  gas 
fuel,  and  others)  to  quickly  sort  and  process  the 
information  they  need  from  several  hundred 
gigabytes  of  data  per  day  which  gas  pipelines  will 
report  to  comply  with  Order  636. 

»  EEIC  proposes  to  incorporate  a  Massachusetts 
business  corporation  ("EEIC  Subsidary ")  and  to 
contribute  the  System  to  the  EEIC  Subsidiary  in 
exchange  for  capital  stock  in  the  EEIC  Subsidiary 
if  EEIC  so  elects.  The  initial  authorized 
capitalization  of  the  EEIC  Subsidiary  will  be 
200.000  shares  of  common  stock,  $.01  par  value  per 
share,  and  EEIC  will  be  issued  a  portion  of  such 
common  stock  in  exchange  for  contribution  to  the 
EEIC  Subsidiary  of  the  System.  No  other  person  or 
entity  will  own  stock  in  the  EEIC  Subsidiary. 
References  to  EEIC  herein  shall  mean  EEIC  or  the 
EEIC  Subsidiary,  where  the  context  so  allows. 


collectively  referred  to  as  the 
"TransCapacity  Parties")  have  entered 
into  various  agreements  as  more  fully 
de.scribed  below  for  the  development 
and  commercialization  of  computer 
software.  Lander  and  Loewen  are  the 
beneficial  owners  of  TransCapacity. 

EEIC  and  certain  of  the  TransCapacity 
Parties  have  entered  into  a  Research  and 
Development  Agreement  dated  June  3. 
1993  ("R&D  Agreement").  Under  the 
R&D  Agreement,  EEIC  is  funding  the 
research  and  development  of  the  System 
in  an  amount  of  $750,000,  and  EEIC 
owns  all  right,  title  and  interest  in  and 
to  the  System.  Upon  completion  of  the 
development  of  the  System,  EEIC  will 
have  the  right  to  determine  whether  or 
not  the  System  is  commercially  viable. 
If  EEIC  determines  that  the  System  is 
commercially  viable.  EEIC  will  tender  a 
$1.1  million  completion  payment  to  the 
Partnership  ("Completion  Payment").  If 
EEIC  determines  not  to  proceed,  the 
Partnership  shall  have  the  right  to 
purchase  the  System  from  EEIC  fc. 
$937,500,  plus  a  10%  royalty  on  future 
Partnership  net  cash  How. 

The  Partnership  was  organized  as  a 
Massachusetts  limited  partnership  on 
May  28,  1993  by  the  TransCapacity 
Parties.  Subject  to  Commission 
approval,  EEIC  and  the  TransCapacity 
Parties  have  agreed  under  the  R&D 
Agreement  that  EEIC  will  contribute  the 
System  to  the  Partnership  in 
consideration  of  a  general  partnership 
interest  in  the  Partnership  and  the 
Partnership  will  become  a  "subsidiary 
company"  within  the  meaning  of 
Section  2(a)(8)  of  the  Act.  The 
Partnership  will  then  serve  as  the 
ownership  entity  to  commercialize  the 
System.  EEIC  and  certain  of  the 
TransCapacity  Parties  have  entered  into 
an  Agreement  to  Form  Joint  Venture 
dated  September  8, 1993  to  more  fully 
set  forth  the  rights  and  obligations  of  the 
parties  upon  completion  of  the  System. 

The  capacity  rights  database  to  be 
maintained  by  means  of  the  System 
("Registry  Database")  will  be  owned  by 
the  Registry  because  the  Registry  will 
serve  as  an  open-to-all  information 
source  for  distribution  to  interested 
parties  of  basic  information  from  the 
Registry  Database,  and  because  the 
Registry  will  collect  the  information 
from  pipelines.  In  addition,  the  basic 
Registry  Database  will  provide  to  the 
public  a  computer  dial-in  "900"  number 
which  will  use  structured,  non-alterable 
query  screens  and  menus  to  provide 
information  and  answers  to  particular 
questions  about  the  location,  duration 
and  ownership  of  capacity  rights.  The 
Partnership  will  license  the  Registry  to 
use  the  System  to  provide  such  basic 
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services  on  a  non-inter&ctive  basis  with 
the  Registry  Database. 

The  System  will  also  provide  the 
following  enhanced  information 
services  ("Enhanced  Services"):  (i)  A 
proprietary  hardware  and  software 
security  system,  which  can  be  leased  by 
a  customer  from  the  Partnership,  will 
provide  the  customer  with  customized 
screen  view,  direct  data  download, 
search,  report,  and  alert  capabilitie.s. 
and  will  also  permit  the  customer  to 
formulate  special  queries,  reports,  alerts, 
and  information  in  a  manner  that  is 
roughly  equivalent  to  on-line  legal 
rfl!iearuh  servict-s;  and  (ii)  For  customers 
v»'ho  frequentiy  use  the  information  in 
the  Registry  Database,  the  Partnership 
will  lease  secure,  proprietary  central 
processing  units  (with  as.sociated 
communications  and  database  software) 
which  will  be  connected  into  the 
Registry  Database,  enabling  the 
customer  to  acliieve  rapid  response, 
large  data  storage,  and  real-time 
processing  capability.  Other  Enhanced 
Services  to  be  provided  by  the  System 
include  a  series  of  value  added  services: 
(i)  Imbalance  exchange  where  cu.stomers 
can  anonymously  clear  transportation 
contract  imbalances  electronically 
through  the  System;  (ii)  A  series  of 
capacity  price  and  status  reports  which 
identify  capacity  rights  by  shipper, 
pipeline,  and  time  period;  and  (iii)  A 
series  of  proposed  and  contemplated 
services  will  also  respond  to  the 
demands  of  the  market  place  through 
monitoring  of  speciHc  information, 
value  added  services  involving 
transportation,  capacity,  and/or  contract 
imbalance  transactions,  assurance 
services,  emergency  response  services, 
tariff  search  and  rate  index  and  tarifT 
change  alerts. 

The  TransCapacity  Parties  have 
entered  into  ceiJahrU^cense  agreements 
dated  Sepfembter  8, 1993  for  the  System 
and  for  the  Registry  Database  pursuant 
to  whicjijl)*  Partnerehip  will  have  the 
exclusive  right  to  provide  the  Enhanced 
Services  using  the  System  and 
information  in  the  Registry  Database. 
The  Registry  and  the  Partnership  have 
also  eniered  into  a  Management 
Ser\ic-es  Agreement  dated  September  8, 
1993,  under  which  the  Partnership  will 
perform  neces.'ary  Registry  functions  on 
behalf  of  the  Registry  for  a  fee  equal  to 
the  cost  of  provision  of  said  services, 
plus  1  Jen  percent  (10%)  markup  on 
certain  of  such  services.  Under  the 
license  agreements,  the  Partnership  is 
not  obligated  to  make  any  license  fee 
payments.  Subject  to  Commission 
approval,  EEIC  and  the  TransCapacity 
Parties  have  agreed  to  share  the 
revenues  from  the  provision  of 
enhanced,  commercial  services  by 


virtue  of  their  respective  interests  in  the 
Partnership  under  the  partnership 
agreement. 

Under  the  partnership  agreement, 
E£1C  may  make  additional  capital 
contributions  through  December  31, 
1996  to  the  Partnership  up  to  $1  million 
to  provide  funds  for  working  capital  and 
EEIC  will  receive  all  cash  distributions 
from  the  Partnership  as  a  priority  return 
excepting  only  distributions  sufficient 
to  allow  the  partners  to  pay  taxes  on 
income  allocated  to  them  by  the 
Partnership,  until  such  date  as  the 
partnership  has:  (i)  repaid  EEIC's 
Completion  Payment  and  any  additional 
cash  capital  contributions  (not  to  exceed 
$1  million)  to  the  Partnership  made  by 
EEIC:  and  (ii)  paid  interest  to  EEIC  at  a 
rate  of  prime  plus  6%  on  such 
Completion  Payment  and  capital 
contributions.  Thereafter,  profits 
distributions  from  the  Partnership  will 
be  made  80%  to  EEIC  and  20%  to  the 
TransCapacity  Parties  until  the  sum  of 
the  priority  return  to  EEIC  and  all  other 
non-tax  distributions  to  the  partners, 
plus  the  net  worth  of  the  Partnership, 
exceeds  Ave  million  dollars 
("Conversion  Date").  Upon  the 
Conversion  Date,  the  partners'  interests 
in  profits  distributions  will  be  adjusted 
as  follows:  EEIC  will  have  a  70  percent 
interest.. and  certain  TransCapacity 
Parties  will  have  a  30  percent  interest. 

EOC  may  make,  through  the 
Conversion  Date,  one  or  more  loans 
and/or  advances  to  the  Partnership  in  an 
aggregate  amount  not  to  exceed  $2 
million  at  the  interest  rate  of  prime  plus 
6%  for  a  term  of  up  to  five  years.  For 
a  period  of  two  years  after  the 
Conversion  Date,  EEIC  may  also,  at  its 
discretion,  provide  the  Partnership  with 
a  working  capital  line  of  credit  with  a 
maximum  availability  of  $2  million  less 
any  amounts  outstanding  at  prime  plus 
2%  for  a  term  of  five  years.  All  loans 
and  advances  will  be  secured  by  all  the 
Partnership  assets.  Such  loans  and 
advances  will  be  used  by  the 
Partnership  for  working  capital. 

TransCapacity  will  have  its  own 
employees,  including  Lander  and 
Loewen,  and  others  as  necessary.  EEIC 
does  not  intend  to  supply  any 
employees  of  the  EUA  system  to  the 
Partnership  in  the  near  future.  Any 
activities  that  EEIC  needs  to  perform 
under  the  Partnership  Agreement  would 
be  accomplished  by  employees  of  EUA 
Service  Corporation.  The  Partnership 
will  reimburse  EEIC  for  its  costs  and 
expen.ses  of  performing  its  duties  as 
managing  general  partner.  No 
employees  of  EUA's  retail  electric 
utilities  will  be  assigned  to  any 
activities  involving  the  Partnership. 
EEIC  does  not  anticipate  the  need  to 


hire  any  additional  personnel  in 
connection  with  its  participation  in  the 
Partnership. 

Eaxlem  Edison  Company,  et  al.  (70- 
8287) 

Eastern  Edison  Company  ("Eastern"), 
110  Mulberry  Street.  Brockton,  MA 
02403,  Blackstone  Valley  Electric 
Company  ("Blackstone"),  Washington 
Highway,  P.O.  Box  1111,  Lincoln,  PJ 
02865,  Nev»rport  Electric  Corporation 
("Newport"),  12  Turner  Road,  P.O.  Box 
4128,  Middielown.  RI  02840,  EUA 
Service  Corporation  ("Service");  EUA 
Ocean  State  Corporation  ("Ocean 
State");  and  Montaup  Electric  Company 
( "Montaup"),  P.O.  Box  2333,  Boston, 
MA  02107,  all  subsidiary  companies  of 
Eastern  Utilities  Associates,  a  registered 
holding  company,  have  filed  a 
declaration  under  sections  6(a),  7  and 
12(c)  of  the  Act. 

By  Commission  order  dated 
November  7, 1991,  HCAR  No.  25404 
("November  1991  Order"),  Eastern, 
Montaup,  Blackstone,  Service,  and 
Newport  were  authorized,  subject  to 
various  terms  and  agreements,  to  issue 
and  sell  short-term  notes  to  banks,  from 
time  to  time  during  the  period  from 
January  1. 1992,  to  December  31, 1993, 
in  aggregate  amounts  outstanding  at  any 
one  time  not  to  exceed  $35  million  for 
Eastern,  $25  million  for  Montaup,  $15 
million  for  Blackstone,  $10  million  for 
Service,  and  $10  million  for  Newport. 
By  Commission  order  dated  March  31. 
1993,  HCAR  No.  25775  ("March  1993 
Order")  Ocean  State,  was  authorized  to 
borrow  up  to  $5  million  through  the 
issuance  and  sale  of  short-term  notes  to 
banks  through  the  period  ended 
December  31. 1994. 

Eastern.  Montaup,  Blackstone,  Service 
and  Newport  each  now  propose  to 
borrow  funds  through  the  jjeriod  ending 
December  31,  1995  through  the  issuance 
and  sale  of  short-term  notes  to  banks 
("Notes")  in  aggregate  amounts 
outstanding  at  any  one  time  not  to 
exceed  Eastern,  $50  million;  Montaup, 
$25  million:  Blackstone,  $15  million; 
Service,  $10  million;  and  Newport.  $10 
million.  Furthermore,  Ocean  State  now 
proposes,  upon  the  expiration  of  the 
March  1993  Order,  to  borrow  funds 
through  the  period  ending  December  31. 
1995  through  the  issuance  and  sale  of 
Notes  in  an  aggregate  principal  amount 
not  to  exceed  $5  million  at  any  one 
time.  In  all  cases,  the  Notes  will  be 
issued  to  banks  and  renewed  from  time 
to  time  as  funds  are  required  prior  to 
December  31, 1995  provided  no  sudi 
Notes  will  mature  after  September  30. 
1996. 

Notes  will  be  issued  to  banks 
pursuant  to  informal  credit  line 
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arrangements  which  provide  for 
borrowings  at  a  floating  prime  rate  or  at 
available  fixed  money  market  rates. 
Notes  will  mature  in  not  more  than  one 
year  from  the  date  of  issuance.  Notes 
bearing  interest  at  the  floating  prime 
rate  will  be  subject  to  prepayment  at  any 
time  wjithoiit  premium.  Notes  bearing 
interesk  at  available  money  market  rates, 
which  Sn  all  cases  will  be  less  than  the 
prime  rtte  at  time  of  issuance,  will  not 
be  prepayable. 

Credit  lines  with  banks  are  subject  in 
some  cases  to  commitment  fees.  The 
existing  bank  credit  lines  expire  at  June 
30. 1994  and  their  availability  is  subject 
to  continuing  review  by  the  banks 
involved.  Bank  credit  lines  ajfid 
arrangements  may  be  increased, 
decreased  or  changed,  and  additional 
lines  m(ay  be  obtained  from  other  banks. 

The  existing  credit  line  arrangements 
provide  for  borrowing  at  the  prime  rate 
or  money  market  rates  together  with  a 
commitment  fee  equal  to  V.  of  1% 
nuiltiplied  by  the  line  of  credit.  Any 
such  commitment  fee  will  be  allocated 
among  the  six  applicants  and  other  EUA 
system  companies  who  have  access  to 
system  lines  of  credit  pursuant  to 
applicable  regulatory  authority,  in 
proportion  to  their  respective  borrowing 
authorizations. 

The  funds  t»be  borrowed  by  Eastern, 
Montaup,  Blackstone,  Newport,  Service 
and  Ocean  State  from  the  issuance  of 
the  Notes  will  be  apphed.  together  with 
other  fuhds  available  to  these 
companies,  to:  (1)  Renew  outstanding 
notes  payable  to  banks,  as  they  become 
due;  (2)  finance  their  respective  1994 
and  1995  cash  construction 
expenditures;  (3)  provide  funds  to  meet 
certain  sinking  fund,  and  retirements  or 
redemptions  of  outstanding  securities; 
(4)  provide  funds  to  meet  working 
capital  requirements;  and,  (5)  for  other 
corporate  purposes. 

The  Notes  issued  to  banks  will  be 
repaid  by  any  combination  of,  or  by  all 
of  the  follovdng  methods  respective  to 
each  company:  (1)  The  issuance  of  new 
notes;  (2)  the  internal  generation  of 
funds,  and;  (3)  the  issuance  and  sale  of 
long-term  debt  and  equity  securities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delated  authority. 

Margaret  R.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  93-27968  Filed  11-12-93;  8:45  am] 

BtLUNo  cooe  ni»-ei-M 


[Rel.  No.  IC-19839;  812-8624] 

United  Financial  Group,  Inc.;  Notice  of 
Application 

November  5, 1993. 

AGENCY:  Securities  and  Exchange    • 
Commission  ("SEC"  or  "Commission"). 

ACnON:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  United  Financial  Group.  Inc. 
(the  "Company"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  6(e)  of  the  Act 
to  grant  a  conditional  exemption  ftt)m 
all  provisions  of  the  Act. 

SUMMARY  OF  APPUCATJON:  Applicant 
seeks  an  order  that  would  conditionally 
exempt  it  from  all  provisions  of  the  Act 
until  December  30, 1994.  The  requested 
relief  would  continue  an  exemption 
originally  granted  until  December  30. 

1990  (the  "1990  Order"),  extended  by 
amended  orders  until  December  30. 

1991  (the  "1991  Order"),  December  30, 

1992  (the  "1992  Order"),  and  December 
30, 1993  (the  "1993  Order"). 

FILING  DATE:  The  application  was  filed 
on  October  14. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  30. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  5847  San  FeUpe.  suite  2600. 
Houston,  Texas  77057. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Law  Clerk,  at  (202)  272- 
3809,  or  Robert  A.  Robertson,  Branch 
Chief,  at  (202)  504-2283  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Company  was  a  savings  and 
loan  holding  company  whose  primary 
asset  and  source  of  income  was  the 
United  Savings  Association  of  Texas 
("USAT").  As  a  result  of  the  recession 
in  Texas  beginning  in  1986.  USAT's 
financial  condition  deteriorated,  and  on 
December  30, 1988  it  was  placed  into 
receivership.  The  assets  of  USAT  were 
sold  to  an  unaffiliated  third  party  and 
the  Company  received  no  consideration 
for  the  loss  of  its  primary  subsidiary, 
thereby  generating  a  substantial  tax  loss. 
In  light  of  this  tax  loss,  the  Company 
determined  not  to  liquidate,  but  instead 
to  acquire  an  operating  business. 

2.  The  Company's  efforts  to  acquire  an 
operating  business  have  been 
substantially  hindered  due  to  claims 
asserted  against  it  by  the  Federal 
Savings  and  Loan  Insurance  Corporation 
(the  "FSUC")  and  its  successor,  the 
Federal  Deposit  Insurance  Corporation 
(the  "FDIC"),  which  term  as  used  herein 
includes  the  FSLIC.  The  FDIC  asserted 
an  approximately  $534  million  claim 
against  the  Company  in  January  1989  for 
failure  to  maintain  the  net  worth  of 
USAT  (the  "Net  Worth  Claim")  and  an 
approximately  $14  million  claim 
concerning  certain  tax  refunds  alleged 
to  have  been  received  by  the  Company 
(together  with  the  Net  Worth  Claim,  the 
"FDIC  Claims").  In  addition,  the  FDIC 
has  asserted  the  existence  of  possible 
other  claims  (the  "Indemnified  Claims") 
against  the  Company  and  certain  former 
officers  and  directors  of  the  Company 
and  USAT.  The  Company  may  hrve 
indemnification  obligations  to  these 
former  officers  and  directors.  The  FDIC 
has  not  alleged  a  dollar  amount  for  any 
Indemnified  Qaims.  Although  the 
Company  disputes  the  FDIC  Claims  and 
the  Indemnified  Claims,  their  existence 
constitutes  a  large  contingent  liability 
against  the  Company's  assets,  thus 
making  it  difficult  for  the  Company  to 
acquire  an  operating  business. 

3.  During  1989  and  1990,  the 
Company  was  in  continuous 
negotiations  with  the  FDIC  in  an 
attempt  to  reach  a  resolution  of  the  FDIC 
Claims  and  in  early  1990  the  Company 
reached  a  tentative  agreement.  However, 
in  December  1990  the  FDIC  rejected  the 
Company's  settlement  offer  and 
informed  the  Company  that  no  counter 
proposal  would  be  offered.  In  mid-1991, 
the  Company  again  contacted  the  FDIC 
to  determine  whether  a  settlement  could 
be  reached  on  the  FDIC  Claims. 
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Beginning  in  July  1991.  the  Company 
and  the  FDIC's  representatives  again 
began  negotiations  and  in  August  1991, 
the  Company  offered  a  proposed 
settlement.  Although  the  FDIC  has  not 
responded  to  the  Company's  settlement 
proposal,  in  December  1991  the  FDIC 
requested,  and  the  Company  provided, 
an  agreement  to  toll  the  statute  of 
limitations  for  the  period  expiring  July 
31, 1992.  This  w^ould  give  the  FDIC 
adequate  time  to  review  any  possible 
claims  against  the  Company  that  might 
reflect  on  a  global  settlement.  This 
tolling  agreement  was  subsequently 
extended  seven  times,  initially  through 
September  30, 1992,  then  eventually 
through  December  30, 1993.  During  this 
tolling  period,  the  Company  has 
engaged  in  continuous  discussions  with 
the  FDIC  staff  and  as  f)art  of  that  process 
has  furnished  the  FDIC  with  an 
extensive  array  of  documents  and 
financial  records  for  their  review. 

4.  On  June  30, 1993,  the  Company 
held  assets  of  approximately  $12.58 
million,  comprised  of  approximately 
S.25  million  in  cash  and  cash 
equivalents,  $10.48  million  in  short- 
term  investments,  $1.28  million  in  loans 
and  notes  receivable,  and  $.15  million 
in  other  assets.  The  Company's  common 
stock  currently  is  traded  sporadically  in 
the  over-the-counter  market.  The 
Company  does  not  employ  any  full-time 
employees.  The  Company's 
administrative  operations  are  handled 
by  contract  bookkeepers,  accountants, 
and  attorneys. 

5.  Rule  3a-2  under  the  Act  provides 
a  one-year  safe  harbor  to  issuers  that 
meet  the  definition  of  an  investment 
company  but  intend  to  maintain  that 
status  only  transiently.  The  Company 
relied  on  the  safe  harbor  provided  by 
this  rule  from  December  30. 1988  until 
December  30, 1989.  The  expiration  of 
the  safe  harbor  period  necessitated  the 
filing  of  an  application  for  exemption. 
In  1990,  the  Company  was  granted 
conditional  relief  from  all  provisions  of 
the  Act  until  December  30. 1990. 
Investment  Company  Act  Release  Nos. 
17395  (March  21. 1990)  (notice)  and 
17441  (April  18,  1990)  (order).  In  1991, 
this  order  was  amended  to  extend  this 
exemption  until  December  30. 1991. 
Investment  Company  Act  Release  Nos. 
17941  (January  9, 1991)  (notice)  and 
17989  (February  7, 1991)  (order).  In 

1992,  the  order  was  amended  to  extend 
the  exemption  until  December  30, 1992. 
Investment  Company  Act  Release  Nos. 
18430  (December  5, 1991)  (notice)  and 
18466  (December  31, 1991)  (order).  In 

1993,  the  order  was  amended  to  extend 
the  exemption  until  December  30, 1993. 
Investment  Company  Act  Release  Nos. 


19128  (November  25, 1992)  (notice)  and 
19175  (December  22. 1992)  (order). 

6.  As  described  in  detail  in  the 
applications  for  the  1990. 1991,  and 
1992  Orders,  during  a  portion  of  the 
period  in  which  the  requested 
exemption  will  be  effective,  it  is 
possible  that  the  Company  will  be 
subject  to  the  jurisdiction  of  the  federal 
bankruptcy  courts.  In  this  regard,  the 
Company  has  formulated  a  plan  of 
reorganization  (the  "Reorganization 
Flan")  to  be  implemented  under 
Chapter  11  of  the  Bankruptcy  Code  once 
the  FDIC  approves  a  settlement  of  the 
FDIC  Claims.  The  Reorganization  Plan 
would  settle  the  outstanding  claims 
against  the  Company  and  provide  a 
structure  for  the  possible  acquisition  of 
a  new  operating  business  or  businesses. 
Because  the  bankruptcy  court  is  charged 
with  protecting  the  interests  of  the 
Company's  creditors  and  equity  interest 
holders,  the  Company  believes  that  it  is 
not  necessary  for  it  to  comply  with 
section  17(a)  or  section  17(d)  with 
respect  to  transactions  approved  by  the 
bankruptcy  court. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defines 
the  term  "investment  company"  to 
include  any  issuer  that  "is  engaged  or 
proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding. 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  investment 
securities  having  a  value  exceeding  40% 
of  the  value  of  such  issuer's  total  assets 
(exclusive  of  gov«MB«at  securities  and 
cash  items)  on  an  umMMoUdated 
basis."  The  Company  tkMomitadmm 
that,  based  on  its  current  mix  of  i 

it  may  be  deemed  to  be  an  l 

company  under  section  3(a)(3). 

2.  By  this  application,  the  Company 
requests,  pursuant  to  sections  6(c)  and 
6(e)  of  the  Act,  that  the  SEC  issue  an 
order  amending  the  1990  Order,  thereby 
exempting  the  Company  from  all 
provisions  of  the  Act,  subject  to  certain 
exceptions,  until  December  30, 1994. 

3.  In  determining  whether  to  grant 
exemptive  relief  for  a  transient 
investment  company,  the  SEC  considers 
such  factors  as: 

(1)  Whether  the  failure  of  the 
company  to  become  primarily  engaged 
in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control; 

(2)  Whether  the  company's  officers 
and  employees  during  that  period  tried, 
in  good  faith,  to  effect  the  company's 
investment  of  its  assets  in  a  non- 
investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and 


(3)  Whether  the  company  invested  in 
securities  solely  to  preserve  the  value  of 
its  assets.  The  Company  asserts  that  it 
meets  these  criteria. 

4.  The  Company  asserts  that  its  failure 
to  become  primarily  engaged  in  a  non- 
investment  business  by  December  30. 
1993  is  a  result  of  factors  beyond  its 
control.  The  existence  of  the  FDIC 
Claims  has  precluded  the  Company 
fitjm  investing  its  assets  in  a  non- 
investment  company  business. 
Although  the  Company's  executive 
officers  reviewed  numerous  possible 
asset  or  business  acquisitions,  the 
magnitude  of  the  FDIC  Claims  and  the 
potential  threat  that  the  FDIC  would 
seek  to  enjoin  any  utilization  of  the 
Company's  assets  have  prevented  the 
Company  fi-om  investing  its  assets  in  a 
non-investment  company  business. 

5.  Pending  the  settlement  of  the  FDIC 
Claims,  the  Company  has  limited  its 
investments  to  high  quality  marketable 
securities,  cash  or  cash  equivalents. 
Thus,  the  Company  asserts  that  it 
primarily  invests  in  securities  solely  to 
preserve  the  value  of  its  assets. 

6.  Although  the  Company  has  made 
substantial  efforts  to  formulate 
alternative  methods  by  which  it  can 
acquire  an  operating  business  and 
utilize  its  tax  loss;  the  pending 
settlement  negotiations  of  the  FDIC 
Claims  make  it  necessary  for  the 
Company  to  seek  an  extension  of  the 
1990  Order.  This  would  allow  the 
Company  to  seek  an  FDIC  settlement 
and,  if  successful,  to  formulate  and 
implement  new  plans  for  becoming  an 
operating  business  and  utilizing  the  Tax 
Loss. 

7.  The  Company  believes  that  the 
inuance  of  an  amended  order 
•iiMBptlng  it  from  all  provisions  of  the 
Act,  aub)8Ct  to  certain  exemptions,  until 
DBCwnbw  30, 1094  would  be  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act. 

Applicant's  Conditions 

The  Company  agrees  that  the 
requested  exemption  will  be  subject  to 
the  following  conditions,  each  of  which 
will  apply  to  the  Company  untiLit 
acquires  an  operating  business  or 
otherwise  falls  outside  the  definition  of 
an  investment  company: 

1.  During  the  period  of  time  the 
Company  is  exempted  from  registration 
under  the  Act,  it  will  not  purchase  or 
otherwise  acquire  any  securities  other 
than  securities  with  a  remaining 
maturity  of  397  days  or  less  and  that  are 
rated  in  one  of  the  two  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization,  as  that 
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term  is  defined  in  rule  2a-7(a)(10)  of  the 
Act. 

2.  The  Company  will  continue  to 
comply  with  sections  9. 17(e)  and  36  of 
the  Act. 

3.  The  Company  will  continue  to 
comply  with  sections  17(a)  and  17(d). 
subject  to  the  following  exceptions: 

(a)  If  the  Company  becomes  subject  to 
the  jurisdiction  of  the  bankruptcy  court, 
the  Company  need  not  comply  with 
section  17(a)  or  section  17(d)  with 
respect  to  any  transaction,  including 
without  limitation  the  Reorganization 
Plan,  that  is  approved  by  the  bankruptcy 
court;  and 

(b)  The  Company  would  not  be 
required  to  comply  with  section  17(a)  or 
section  17(d)  with  respect  to  any 
transaction  or  series  of  transactions  that 
result  in  its  ceasing  to  fall  within  the 
definition  of  an  "investment  company" 
provided  that  (i)  no  cash  payments  are 
made  to  an  "affiliated  person"  (as 
defined  in  the  Act)  of  the  Company  as 
part  of  such  transaction  or  series  of 
transactions  and  (ii)  no  debt  securities 
are  issued  to  an  affiliated  person  of  the 
Company  as  part  of  such  transaction  or 
series  of  transactions  unless  such  debt 
securities  are  expressly  subordinated 
upon  liquidation  to  claims  of  the 
holders  of  the  Company's  9% 
Debentures. 

4.  The  Company  will  continue  to 
comply  with  section  17(fl  of  the  Act  as 
provided  in  rule  17f-2. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
IFR  Doc.  93-27930  Filed  11-12-93;  8:45  am] 

BILUNG  CODE  801<M!1-M 


DEPARTMENT  OF  STATE 
[Put>iic  Notice  1898] 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  and 
the  International  Radio  Consultative 
Committee  (COIR)  Joint  Working 
Group  on  ITU  Plenipotentiary 
Preparations 

The  Department  of  State  announces 
that  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  and 
the  International  Radio  Consultative 
Committee  (CCIR)  Joint  Working  Group 
will  meet  on  November  30.  1993  and 
December  14. 1993  from  10:30  a.m.  to 
1:30  p.m.  in  room  1207,  and  January  11. 
1994  at  10:30  to  1:30  p.m.  in  room  1105, 
at  the  Department  of  State.  2201  C 
Street,  NW  Washington,  DC  20520. 


The  purpose  of  these  meetings  is  to 
continue  the  current  U.S.  preparatory 
for  the  upcoming  International 
Telecommunication  Union 
Plenipotentiary  Conference  in  Kyoto, 
Japan.  September  1994. 

Members  of  the  general  public  may 
attend  these  meetings  and  joint  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated 
if  arrangements  are  made  in  advance  of 
the  meetings.  Persons  who  plan  to 
attend  should  advise  the  Office  of  Earl 
Barbely.  Department  of  State.  (202)  647- 
0201.  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  Public  visitors 
w^ill  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  valid  photo  ID 
with  them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
Street  entrance. 

Please  bring  30  copies  of  documents 
to  be  considered  at  these  meetings.  If  the 
document  has  been  mailed  to  the 
membership,  bring  only  10  copies. 

Dated:  November  2, 1993. 
Earl  S.  Barbely, 

CCITT  National  Committee  Chairman. 
Warren  Richards. 
CCIR  National  Committee  Chairman. 
IFR  Doc.  93-27909  Filed  11-12-93:  8:45  am] 

BILUNG  COOE  4710-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance; 
Burlington  Northern  Railroad  (BN) 
Docket  Number  H-93-4 

Notice  is  hereby  given  that  pursuant 
to  49  CFR  211.51.  the  Burlington 
Northern  Railroad  (BN)  has  requested  a 
waiver  for  test  purposes  of  49  CFT? 
231.1(h)(2). 

The  BN  requests  a  waiver  for  a  one 
year  test  period  of  the  requirements  of 
49  CFR  231.1(h)(2)  which  requires,  inter 
alia,  that  side  handholds  on  box  and 
other  house  cars  have  a  minimum  clear 
length  of  16  inches  and  preferably  24 
inches. 

The  proposed  test  program  is  for  two 
center  beam  bulkhead  flat  cars  which 
are  currently  equipped  with  vertical 
side  handholds,  located  on  each  of  the 
four  comers  on  the  end  bulkhead  side 
channels.  BN  proposes  to  replace  the 
vertical  side  handholds  with  three 


horizontal  side  handholds  measuring 
9.095  inches  in  clear  length. 

The  BN  states  that  the  horizontal  side 
handholds  in  place  of  the  vertical  side 
handholds,  would  improve  safety 
during  switching  movements. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  The  Federal  Railroad 
Administration  (FRA)  does  not 
anticipate  scheduling  a  public  hearing 
in  connection  with  these  proceedings 
since  the  facts  do  not  appear  to  warrant 
a  hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  H-93-4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
FRA,  Nassif  Building,  400  Seventh 
Street,  SW..  Washington,  DC  20590. 
Communications  received  before 
December  24.  1993,  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  Ail 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201. 
Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590. 

Issued  in  Washington.  DC  on  November  9 
1993. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety. 
IFR  Doc.  93-27962  Filed  11-12-93;  8:45  am| 

BILUNG  COOE  491(M>ft-P 


National  Railroad  Passenger 
Corporation  (BS-AP-fiO.  3255);  Public 
Hearing 

The  National  Railroad  Passenger 
Corporation  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  Signal  system  and  supplemental 
cab  signal  system,  on  the  main  tracks, 
between  "A"  Interlocking,  milepost 
W0.2,  near  New  York,  New  York  and 
"Dock"  Interlocking,  milepost  8.5,  near 
Newark,  New  Jersey,  New  York 
Division,  Main  Line,  Northeast  Corridor: 
consisting  of  the  installation  of  four 
additional  interlockings,  the  installation 
of  an  expanded  cab  signal  system,  and 
elimination  of  all  intermediate  wayside 
signals. 

This  proceeding  is  identified  as  FRA 
Block  Signal  Application  Numbers 
3255. 
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The  FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  is  conducting  a  Held  investigation 
in  this  matter.  After  examining  the 
carrier's  proposal,  letters  of  protest,  and 
available  facts,  the  FRA  has  determined 
that  a  public  hearing  is  necessary'  before 
a  final  decision  is  made  on  this 
proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  Tuesday, 
December  14.  1993,  in  room  204  of  the 
Peter  Rodino  Federal  Building,  located 
at  970  Broad  Street.  Newark,  New 
Jersey.  Interested  parties  are  invited  to 
present  oral  statements  at  the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  21 1.25),  by  a 
representative  designated  by  the  FR.^. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  D.C  on  ^4ovember  9, 
1993. 

PhilOlekszyk. 

Deputy  Associate  Administrator  for  Safety. 
|FK  Doc  93-27961  Filed  11-12-93;  8:45  ami 

BILLING  COOC  4910-06-P 

Petition  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
FedernI  railroad  safety  regulations.  The 
individiia!  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 


the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  HS-93-17)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration.  Nassif 
Building.  400  Seventh  Street,  SVV., 
Washington,  DC  20590. 
Communications  received  before 
December  23.  1993  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201. 
Nassif  Building,  400  Seventh  Street. 
SW..  Washington.  DC  20590. 

The  waiver  petitions  are  as  follows: 

Soulheaslem  Pennsylvania 
Trans]>or1ation  Authority  (SEPTA); 
FRA  Waiver  Petition  Docket  No.  HSR- 
93-1 

The  SEPTA  seeks  a  permanent 
exemption  from  the  record  keeping 
requirements  of  49  CFR  228.17(a)(8) 
(distance  between  stations).  SEPTA 
states  that  due  to  its  high  density 
frequent  station  operation,  the  cost  of 
redesigning  the  dispatcher's  record  of 
train  movements  would  cause  an  undue 
financial  burden  on  the  railroad.  The 
railroad  states  that  the  dispatchers 
utilize  a  pre-printed  form  at  each 
dispatchers  desk.  The  form  includes 
station  names  and  location  but  does  not 
include  mile  post  location.  The  railroad 
states  that  with  this  form  stations  con  be 
calculated  by  simple  arithmetic.  SEPTA 
has  plans  to  implement  a  computer 
assisted  train  dispatching  system  which 
will  automatically  perform  all  record 
keeping  requirements.  The  petitioner 
indicates  that  granting  the  exemption  is 
in  the  public  interest  and  will  not 
adversely  affect  safety. 

CSX  Transportation  Incorporated 
(CSXT);  FRA  Waiver  Petition  Docket 
No.  H-93-3 

CSXT  seeks  an  exemption  from  the 
record  keeping  requirements  of  49  CFR 
228.9(a)(1)  (record  signed  by  the 
employee).  CSXT  wishes  to  maintain 
the  hours  of  service  records  for  train 
dispatchers  solely  through  electronic 
means.  They  state  that  CSXT  should  be 
allowed  to  eliminate  the  signed  paper 
time  slips  currently  submitted  by  its 
dispatchers. 


Eastern  Alabama  Railway  (EARY);  FRA 
Waiver  Petition  Docket  No.  HS-93-20 

The  EARY  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  EARY  states  that  it 
is  not  its  intention  to  employ  a  train  and 
engine  service  employee  more  than  12 
hours  under  normal  circumstances,  but 
this  exemption,  if  granted,  would  help 
its  operation  if  unusual  operating 
conditions  aie  encountered.  The  EARY 
provides  service  over  25.2  miles  of  track 
between  Sylacauga  and  Talladega, 
Alabama  on  a  lease/purchase  agreement 
with  CSXT.  The  EARY  conducts 
interchange  services  with  CSXT  at 
Talladega.  Alabama  and  with  the 
Norfolk  Southern  at  Sylacauga. 
Alabama.  The  petitioner  indicates  that 
granting  the  exemption  is  in  the  public 
interest  and  will  not  adversely  affect 
safety.  Additionally,  the  petitioner 
asserts  it  employs  not  more  than  15 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

PL&W  Railroad  Incorporated  (PL&W); 
FRA  Waiver  Petition  Docket  No.  HS- 
93-21 

The  PL&W  seeks  an  exemption  from 
the  reporting  requirements  of  49  CFR 
228.19,  "monthly  reports  of  excess 
service  ".  The  PL&W  states  that  due  to 
its  takeover  of  the  Youngstown  and 
Southern  Railway  Company  and  its 
usual  operating  conditions,  a  waiver 
should  be  granted.  The  PL&W  is  an 
industrial  switching  railroad  that 
provides  service  over  34  miles  of 
trackage  between  Youngstown.  Ohio 
and  Cannelton.  Pennsylvania.  The 
>PL&VV  conducts  interchange  with 
Consolidated  Rail  Corporation  and 
Pittsburgh  and  Lake  Erie  Railroad 
Company  at  Cannelton.  Pennsylvania. 

Issued  in  Washington.  DC  on  November  8. 
1993. 

Phil  Olrkszyk. 

Deputy  Associate  Administrator  for  Safety. 
IFR  Doc.  93-27925  Filed  11-12-93;  8  45  am) 
BILLING  COOC  4910-06-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-83;  Notice  1] 

Thomas  Buiit  Buses,  Inc.;  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

Thomas  Built  Buses.  Ina  (Thomas)  of 
High  Point.  North  Carolina  has 
determined  that  some  of  its  buses  fail  to 
comply  with  the  requirements  of  49  CFR 
571.131.  "School  Bus  Pedestrian  Safety 
Devices."  Federal  Motor  Vehicle  Safety 
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Standard  (FMVSS)  No.  131.  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  part  573.  "Defect  and 
Noncompliance  Reports."  Thomas  has 
also  petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  {15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S5.5  of  FMVSS  No.  131 
states  that  "[tlhe  stop  signal  arm  shall  be 
automatically  extended  •  *  *  at  a 
minimum  whenever  the  red  signal 
lamps  •  *   •  are  activated;  except  that  a 
device  may  be  installed  that  prevents 
the  automatic  extension  of  a  stop  signal 
arm  •  •  *.  While  the  device  is 
activated,  a  continuous  or  intermittent 
signal  audible  to  the  driver  shall 
sound." 

Between  September  2, 1992.  and  July 
30. 1993.  Thomas  produced  305  Type  A, 
B,  C,  and  D  school  buses  which  were 
not  equipped  with  a  continuous  or 
intermittent  signal  audible  to  the  driver 
when  the  device  is  activated  that 
prevents  the  automatic  extension  of  a 
stop  signal.  Thus,  these  school  buses  do 
not  comply  with  the  standard. 

Thomas  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

Delivery  of  the  noncoraplying  vehicles  has 
been  limited  to  one  state,  Virginia.  That  state 
has  had  a  stop  arm  requirement  since  the 
early  19B0's  and  has  required  an  interrupt 
switch,  wired  to  the  stop  arm  and  crossing 
gate,  since  approximately  1986.  Drivers  use 
that  switch  onyy  when  the  vehicle  is  loading 
or  unloading  passengers  in  the  school  yard  so 
that  buses  can  be  positioned  close  together 
without  damaging  the  crossing  gate 
(emphasis  original).  Bus  drivers  in  Virginia 
have  been  accustomed  to  activating  the 
interrupt  switch  without  an  audible  signal 
since  the  signal  was  not  required  prior  to  the 
September  2. 1992  (sic)  effective  date  of 
FMVSS  131. 

In  Thomas'  Defect  and 
Noncompliance  Report,  it  stated  that: 

All  vehicles  will  be  repaired  through 
customer  notification  by  the  Thomas 
distributor  in  Virginia.  Repair  parts  will  be 
supplied  at  no  chai:ge.  The  repair  will  consist 
of  installing  a  chime,  adding  a  wire  to  the 
existing  wire  harness,  and  connecting  the 
wire  to  the  chime. 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Thomas.      ' 
described  above.  Comments  should  refer 
to  the  doclcet  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  15, 
1993. 

Authority:  15  U.S.C.  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on  November  9, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  93-27960  Filed  11-12-93;  8:45  am] 
BILUNO  CODC  491(^6»-M 


about  November  19, 1993  to  on  or  about 
November  28,  1993,  is  in  the  national 
interest.  The  action  of  the  United  States 
in  this  matter  and  the  immunity  based 
on  the  application  of  the  provisions  of 
the  law  involved  does  not  imply  any 
view  of  the  United  States  concerning  the 
ownership  of  the  exhibition  objects. 
Further,  it  is  not  based  upon  and  does 
not  represent  any  change  in  the  position 
of  the  United  States  regarding  any  issue 
in  the  Middle  East  peace  process. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  November  8. 1993. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  93-27944  Filed  11-12-93;  8:45  ami 
BILUNG  CODE  tZSO-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "In  the  Temple 
of  Solomon  and  the  Tomb  of  Caiaphas" 
(see  list '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Smithsonian 
Institute,  Washington,  DC,  from  on  or 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Lucian  Freud: 
Recent  Work"  (see  list  2 ),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  important  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York, 
from  on  or  about  December  14, 1993  to 
on  or  about  March  13, 1994,  is  in  the 
national  interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  November  8, 1993. 
R.  Wallace  Stuart, 
Acting  Genera!  Counsel. 
[FR  Doc.  93-27943  Filed  11-12-93;  8:45  am) 

BILUNG  CODE  S23IM)1-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-6827.  and  the  address  is  room  700.  U.S. 
Information  Agency,  301  Fourth  Street,  SW.. 
Washington.  DC  20547. 


2  A  copy  of  this  li.<!t  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-6827.  and  the  address  is  room  700.  U.S. 
Information  Agency,  301  Fourth  Street,  SW.. 
Washington,  DC  20547. 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  58,  No.  218 

Moiuky.  November  15,  1993 


ThB  sec*oo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  'Go»efTirPer4  m  the  Stirshine  AcT  (Pub. 
L  94-409)  5  use.  552b<e)(3). 


FEDERAL  COmtL-HtCAVOHS  COmnSStOH 

Deletion  of  Agenda  Item  From 
November  Itnh  Open  Meeti;:g 

The  foliow  ing  item  ba.s  been  deleted 
from  the  li.!;!  of  agenda  items  scheduled 
for  consideration  at  the  November  10. 
1993,  Open  MtH,ting  and  previously 
listed  in  she  Commission's  Notice  of 
NoverrilKT  3, 1993. 

Item  \o..  BuriMu,  ami  Subiect 

2— Common  Carrier— Titre:  Rules  dod 
P0lici«js  Rf^arding Calling  Number 
ldentifi!.at»on  Sefv ice-Caller  ID  (CC  Docket 
No.  91-2«1).  Summary:  1  he  Cc.nrpission 
will  consider  adoption  cf  a  Rtporf  and 
Order  and  Further  Mntice  of  Proposed 
flu/enw^/jj^  establishing  federal  ^liciet 
for  interstate  Caller  ID  and  prop<i»<ing 
restricLivTs  en  the  unauthorized  use  or 
resale  of  calling  parly  informpfion. 

Dated:  November  9,  1993. 
Federal  Conununicatiofls  G>mniis.sioii. 
William  F.  Calon, 
Acting  Secretary. 

IFR  Doc  93-23069  Filed  11-10-93;  10:45 

ami 

B&UNO  COM  (TII-rMII 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATXJH 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  November  9, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  con.sider 
matters  relating  to  certain  insured 
financial  institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  set:onded 
by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  {cj(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 


■Government  in  the  Sunshine  Ac-t"  (5 
U.S.C.  522b  (c)(4).  (c)(8).  (cM9)(A)(ii). 
and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW.,  Washington.  DC. 

Dated:  November  9, 1993. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox, 

Assistant  Executiw  Secretary. 
IFR  Doc  93-28050  Filed  11-10-93;  8  54  ami 

BHJJNGCOOC  flU-euit 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  ajn.  on 
Tuesday,  November  16, 1993.  to 
consider  the  following  matters: 

Summary  Agendo 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  coramiftoes  of  the  Corporalion  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  d»e  Board  of  Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re: 
Recommendation  concerning  a  proposed 
amendment  to  the  Compact  of  Free 
Association  Act  of  1985  in  regards  to  the 
availability  of  federal  deposit  insurance  to 
banks  in  the  Freely  Associated  States  of  the 
Republic  of  the  Marsh<iil  Islands  and  the 
Fedr-rated  States  of  Micronesia. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington.  DC 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g..  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice): 
(202)  942-3111  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 


Dated:  November  9, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
IFR  Doc  93-28051  Filed  11-10-93;  8:54  am) 

BtLUNG  COOC  <714-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552b: 
DATE  AND  TIME:  November  10, 1993 
(following  Regular  Meeting). 
PLACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington,  D.C  20426. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Marysville 
Hydro  Partners,  Project  No.  9885. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202) 208-0400. 

The  following  members  of  the 
Commission  voted  that  ageiMry  business 
requires  the  holding  of  a  closed  meeting 
on  the  above-described  matter  on  less 
than  the  seven  days'  notice  required 
under  the  Government  in  the  Sunshine 
Act: 

Chair  Moier 
Commissi(H)er  Bailey 
Commissioner  Hoecker 
Commissioner  Massey 
Commissioner  Santa 

Dated:  November  10, 1993. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc  93-28173  Filed  11-10-93;  3:54  pm} 

Ba.UNC  COOC  C717-«1-« 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CfTATION  OF 
PREVIOUS  ANNOUNCEMENT:  To  be 
published  in  the  Federal  Register  en 
November  10, 19C3. 

PREVKXiSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING;  2:30  p.m.,  Friday. 
November  12, 19S3. 
CHANGES  IN  THE  MEETING: 

1.  Deletion  of  the  following  open  item  from 
the  agenda:  Proposed  amendments  to 
Regulation  O  (Loans  to  Executive  Officers, 
Directors,  and  Principal  Shareholders  of 
Member  Banks)  regarding  (A)  increasing  the 
aggregate  lending  limit  for  certain  small 
banks  (proposed  earlier  for  public  comment; 
Docket  No  R-0800):  and  (B)(i)  exceptions  to 
the  aggregate  insider  lending  limit;  (ii)  the 
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definition  of  "extension  of  credit";  and  (iii) 
modifications  to  the  recordkeeping 
requirements  (profwsed  earlier  for  public 
commeit,  Docket  No.  R-0809). 

2.  Addition  of  the  following  open  item  to 
the  meeting:  Proposed  90-day  extension  of 
the  interlii  rule  establishing  a  higher 
aggregate  lending  limit  under  Regulation  O 
(Loans  to  Executive  Officers.  Directors,  and 
Principal  Shareholders  of  Member  Banks)  for 
certain  small  banks. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  9, 1993. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc,  93-28036  Filed  11-9-93;  4:42  pm) 

BiLUNQ  CODE  ttlO-OI-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

November  18, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W„  Washington,  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  WFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 
Dated:  November  10, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-28174  Filed  11-10-93;  3:54  pm] 

BILLING  CODE  t210-01-P-M 


INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  November  23. 
1993. 

PLACE:  Hearing  Room  A.  Interstate 
Commerce  Commission,  12th  & 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20423. 
STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  347  (Sub-No.  2),  Bate 
Guidelines — Non-Coal  Proceedings. 

A&-33  (Sub-No.  78),  Union  Pacific 
Railroad  Company— Abandonment— In 
Saline,  Ottawa.  Lincoln,  Russell,  Osborne 
and  Rooks  Counties.  KS. 

AB-55  (Sub-No.  469).  CSX  Transportation, 
Inc. — Abandonment — Between  South 
Hardeeville  and  North  Savannah  in  Jasper 
County,  SC.  and  Chatham  County,  GA. 


MC-C-30193.  Advantage  Tank  Unes, 
Inc.— Petition  for  Declaratory  Order— Ex-  ■ 
Pipeline  Movements. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  BrowTi  or  A. 
Dennis  Watson,  Office  of  External 
Affairs,  Telephone:  (202)  927-5350. 
TDD:  (202)  927-5721. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

[FR  Doc.  93-28094  Filed  11-10-93;  12:47 
pm] 

BILLWC  CODE  7036-01-P 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday. 
December  2. 1993. 

PLACE:  Hearing  Room  965.  One 
Lafayette  Centre,  1120— 20th  Street, 
N.W..  Washington,  D.C.  20036-3419. 

STATUS:  Open  Meeting. 

MATTERS  TO  BE  CONSIDERED:  Oral 
Argument  before  the  Commission  in 
McNally  Coitstruction  and  Tunneling, 
Inc. 

OSHRC  Docket  No.  90-2337 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patrick  Moran.  (202)  606-5410. 

Dated:  November  10. 1993. 
Earl  R.  Ohman.  Jr., 
General  Counsel. 
[FR  Doc.  93-2815  Filed  11-10-93;  3:20  pm] 

BILLINO  COOC  7M)0-01-P-M 


60244 


Corrections 


This  seclkKi  ol  the  FEE  ERAL  REGISTER 
contains  erftonal  correclJons  o<  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  OfJice  of  the  Federal 
Register.  Agency  prepared  correctiorw  are 
issued  as  signed  documents  and  appew  in 
the  appropriate  docurrient  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  209  and  242 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contractor 
Accounting  Controls 

Correction 

In  proposed  rule  document  93-26604 
appearing  on  page  58315  in  the  issue  of 
Monday,  November  1,  1993.  in  the  third 
column,  in  SUMMARY,  in  the  third  line. 
"September  14. 1993"  should  read 


Federal  Kegisltr 

Vol.  U.  No.  218 

Monday,  November  15.  1903 


!?&**'  ^.V^^f '•  '"**  beginning  in     line.  "In  partidpaHng"  should  read  "is 
the  fifth  hne.  "October  5. 1993"  should      participatinR" 
read  "October  25, 1993". 


BK.UNO  COOC  16«»41-0 


BNJJNO  cool  IS0041-O 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Organizational  Conflict  of  Interest 

Correction 

In  proposed  rule  document  93-26602 
beginning  on  page  58316  in  the  issue  of 
Monday,  November  1. 1993,  make  the 
following  correction: 

252.209-7XXX    (Corrected! 

1.  On  page  58316.  in  the  third 
column,  in  section  252.209-7XXX,  in 
paragraph  (c)  of  the  clause,  in  the  third 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  104 
[Notice  1993-25] 

Reconfteeping  and  Reporting  by 
Political  Committees:  Best  Efforts 

Correction 

In  rule  document  93-26445  beginning 
on  page  57725  in  the  issue  of 
Wednesday,  October  27. 1993,  make  the 
following  correction: 

S  104.7    [CorrMted] 

On  page  57729.  in  the  second  column, 
in  §  104.7(b)(1).  in  the  first  line,  "or 
should  read  "in". 

MLUNO  COOC  190S41-O 


Monday 
November  15, 


1993 


Part  II 


r   I    s 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Housing—Federal  Housing  Commissioner 


24  CFR  Part  200 

Changes  to  the  Minimum  Property 

Standards;  Final  Rule 
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DEPARTMEKT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— federal  Housing 
Commissioner 

24  CFR  Part  200 

[Docket  No.  R-W-14«5;  FR-25W-F-02J 

RIN  2S02-AE64 

Changes  to  the  Minimum  Property 
Standards 

AGENCY:  OfTice  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Minimum  Property  Standards  (MPS)  by 
removing  federal  agency  standards  for 
thermal  insulation,  and  referencing  a 
model  energy  code:  standardizing 
requirements  to  control  termites  and 
wood  decay,  and  referencing  the  latest 
editions  of  private  sector  standards  now 
in  the  MPS;  adding  requirements  for  the 
restriction  of  the  use  of  fire  retardant 
treated  plywood;  and  revising  the  time 
for  periodic  changes  to  the  KffS,  and 
making  changes  of  an  editorial  nature. 
These  changes  to  the  MPS  are  needed  to 
keep  referenced  standards  current,  to 
eliminate  unnec-essarily  duplicative  and 
confusing  federal  standards,  and  to 
protect  the  Department's  insiu^nce 
fund. 

DATES:  Effective  Date;  This  regulation  is 
effective  December  15, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15. 1993. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Donald  Fairman,  Manufactured  Housing 
and  Regulatory  Functions,  Standards 
and  Products  Branch,  Department  of 
Housing  and  Urban  Development,  room 
3214.  L'Enfant  Plaza,  490  E.  451 
Seventh  Street,  SW.,  Mail  Room  B-133. 
Washington.  DC  20410-8000,  telephone, 
voice:  (202)  755-7440;  (TDD)  (202)  708- 
4594.  (These  are  not  toll-firee  numbers.) 
SUPPt.EMENTARY  INFORMATK)N:  On 
November  5, 1990  the  Department 
published  in  the  Federal  Register  a 
proposed  rule  (55  FR  46632)  to  amend 
the  Minimum  Property  Standards  (MPS) 
in  24  CFR  part  200.  subpart  S  by: 

(1)  Removing  federal  agency 
standards  for  thermal  insulation, 
referencing  a  model  agency  code; 

(2)  Standardizing  requirements  to 
control  termites  and  wood  decay; 

(3)  Referencing  the  latest  editions  of 
private  sector  standards  now  in  the 
MPS; 


(4)  Adding  requirements  for  the 
restriction  of  the  use  of  fire  retardant 
treated  plywood;  and 

(5)  Revising  the  time  for  periodic 
changes  to  the  MPS  and  making  changes 
of  an  editorial  nature. 

Seventeen  public  comments  were 
received  on  the  proposed  rule.  Fifteen  of 
the  comments  dealt  with  HUD's 
proposal  to  adopt  the  Council  of 
American  Building  Officials'  (CABO) 
Model  Energy  Code  (MEC)  in  lieu  of  the 
energy  requirements  in  the  current  MPS. 
Eleven  were  in  favor  of  the  adoption 
and  four  were  opposed. 

One  commenter  opposed  adoption  of 
the  MEC  on  the  basis  that  the 
commenter  did  not  view  the  1992  MEC 
as  being  cost  effective  for  homes  that 
use  natural  gas.  The  commenter  urged 
HUD  to  continue  to  use  the  current 
standard,  and  claimed  that  the  proposed 
rule  would  encourage  the  use  of  electric 
resistance  heating.  The  conmienter 
contended  that  the  efficiency  of  gas  is 
almost  three  times  that  of  electric 
resistance  as  a  heat  source,  and  that 
natural  gas  produces  lower  levels  of 
carbon  dioxide  emissions. 

Other  commenters  recommended  that 
HUD  use  two  standards  of  the  American 
Society  of  Heating.  Refrigerating,  and 
Air-Conditioning  Engineers  (ASHRAE): 
ASHRAE/IES  Standard  90.1-1989 
Energy  Efficient  Design  of  New 
Buildings  Except  Low-Rise  Residential 
Buildings  and  ASHRAE  Standard  90.2 
P-Energy  Efficient  Design  of  New  Low- 
Rise  Residential  Buildings.  These 
suggestions  were  supported  by  the 
commenter's  data,  which  will  be 
considered  in  future  Department  of 
Energy  and  HUD  energy  studies. 

A  commenter  contended  that  the  use 
of  the  MEC  for  low-rise  residential 
construction  would  have  all  the  impact 
associated  with  a  major  rule,  and 
homeowners  would  not  "break  even"  on 
MEC-mandated  energy  efficient 
investments  for  up  to  twelve  years. 

Regarding  the  contention  that 
adoption  of  the  MEC  for  low-rise 
residential  construction  has  the  impact 
of  a  major  rule,  there  are  a  number  of 
factors  to  consider.  The  basic  yardstick 
for  identification  of  a  major  rule  is  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  HUD's  current 
calculations  indicate  costs  far  below  the 
$100  million  threshold.  Over  the  past 
several  years,  construction  starts  for 
single  family  homes  have  been  close  to 
one  hundred  thousand  per  year.  Any 
change  in  construction  would  be 
associated  with  a  portion  of  homes  with 
gas  heat — which  comprise 
approximately  sixty  percent  of  HUD 
single  family  home  construction. 
(Requirements  for  electric  resistance 


heating  are  equivalent  in  the  MPS  and 
the  MEC)  Preliminary  estimates 
indicate  the  average  per  unit  cost  for 
changing  fit)m  MPS  to  MEC  thermal 
criteria  would  be  $1000.  This  would 
result  in  a  total  construction  cost  of  $60 
million.  This  amount  would  be  further 
diminished  by  the  number  of  homes 
already  being  constructed  to  the  thermal 
requirements  of  the  MEC,  which  is  the 
case  in  a  number  of  localities  where 
either  the  MEC  or  more  stringent  local 
requirements  already  have  been 
adopted.  (Where  local  codes  treat  the 
same  subject  as  the  MPS.  the  more 
stringent  local  code  prevails.)  Another 
important  consideration  affecting  the 
major  rule  determination  is  the  net 
impact  of  the  MEC  The  net  impact  of 
adoption  of  the  MEC  will  be  energy  and 
life-cycle  cost  savings.  The  present 
value  of  future  reductions  in  fuel  costs 
significantly  exceeds  the  fix>nt-end  costs 
for  the  energy  conservation  measures. 
One  commenter  supported  adoption 
of  the  MEC  only  if  several  amendments 
are  made  to  the  MEC  in  the  process.  One 
change  the  commenter  proposed  would 
involve  retaining  directions  for  using 
the  MEC  for  rehabilitation  work.  This 
feature  of  the  rule  was  removed  by  HUD 
because  the  MPS  is  used  only  as  a 
standard  for  new  construction.  By  HUD 

Klicy.  rehabilitation  is  governed  by 
m1  requirements.  The  Department 
feels  that  other  changes  to  the  MEC 
suggested  by  the  commenter  should  be 
made  through  the  established  code 
change  process. 

Section  109  of  the  National  Affordable 
Housing  Act  of  1990  (NAHA)  states,  in 
part,  that: 

The  Secretary  of  Housing  and  Urban 
Development  shall,  not  later  than  one  year 
after  the  date  of  enactment  of  this  Act, 
promulgate  energy  efficiency  standards  for 
new  construction  of  public  and  assisted 
housing  and  single-fomily-  and  mulU&mily 
residential  housing  (other  than  manufactured 
homes)  subject  to  mortgages  under  the 
National  Housing  Act.  Such  standards  shall 
meet  or  exceed  the  provisions  of  the  most 
recent  edition  of  the  Model  Energy  Code  of 
the  Council  of  American  Building  Officials 
and  shall  be  cost-effective  with  respect  to 
construction  and  operating  costs. 

While  the  Department  finds  many  of 
the  above-described  comments  worthy 
of  consideration  for  future  HUD  energy 
studies,  the  Department  has  determined 
that  they  are  not  sufficiently  persuasive 
to  permit  HUD  to  violate  the  clearly 
stated  mandate  of  the  Act  regarding  the 
promulgation  of  energy  efficiency 
standards.  The  Department's 
consultations  with  the  E)epartment  of 
Energy  (DOE)  and  others  indicate  that 
the  MEC  clearly  can  be  considered  a 
cost-effective  standard.  The  following 


Federal  Rggisler  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Rules  and  Regulations    60247 


studies,  focused  on  various  aspects  of 
the  MEC,  support  this  position: 

Economic  Assessment  of  Model  Energy 
Code  Proposal  87-20.  Submitted  by  MIMI. 
M.  F.  McBride.  |uly  9. 1987; 

impacts  of  Alternative  Residential  Energy 
Standanis — Rural  Housing  Amendments 
Study,  Department  of  Energy.  |une  1988; 

Comparison  of  the  Economic  Effects  of 
Three  Residential  Elnergy  Codes  on  Home 
Buyers.  Battelle  PNL  November  1990; 

Assessment  of  Energy  Savings  Resulting 
from  Thermal  Insulation  Use  in  the 
Residential  Sector,  RGG/Haglcr,  Bailey,  Inc. 
et  al.,  December  1990; 

Belter  Building  Codes  for  Energy 
Efficiency,  the  Alliance  to  Save  Energy, 
September  1991. 

To  comply  with  the  mandate  of 
Section  109  of  the  NAHA  which  slates: 
"In  developing  such  standards  the 
Secretary  shall  consult  an  advisory  task 
force  composed  of  home  builders, 
national,  state  and  local  housing 
agencies  (including  public  housing 
agencies),  energy  agencies  and  building 
code  organizations  and  agencies,  energy 
efficiency  organizations,  utility 
organizations,  low  income  housing 
organizations,  and  other  parties 
designated  by  the  Secretary."  HUD  has 
consulted  with  many  individuals  and 
organizations  with  interest  in  energy 
usage.  DOE  is  involved  with  a  study  to 
identify  areas  where  additional  research 
is  needed  that  will  improve  energy 
conservation.  As  new  improved 
methods  and  products  are  developed 
they  will  be  proposed  for  changes  to  the 
standard. 

One  comment  recommended  that 
several  standards  from  the  American 
Concrete  Institute,  the  American  Society 
of  Qvil  Engineers  and  the  American 
Society  for  Testing  and  Materials  be 
added  to  Appendix  A.  The 
recommended  standards,  upon 
examination,  were  determined  either  to 
be  outdated  or  already  referenced  or 
listed  in  the  Model  Codes  that  KUD  has 
adopted  by  reference.  Accordingly,  the 
Department  has  determined  that  it  is  not 
necessary  to  include  them  in  the  MPS. 

A  commenter  opposed  the  use  of  the 
CABO  One  and  Two  Family  Dwelling 
Code  (OTFDC)  1992  Edition  and  its 
errata  package  for  townhouse  design 
because  of  problems  the  commenter 
claimed  would  be  raised  involving 
consistency  with  fire  risk  faclors,  and 
concerns  involving  fire  retardant  treated 
plywood.  Section  200.926(d)(3)  has 
been  revised  in  this  final  rule  to  state 
that  fire  retardant  treated  plywood, 
where  approved  by  a  state  or  local 
building  code,  shall  not  be  permitted  for 
use  in  roof  construction  unless  a 
technical  suitability  bulletin  has  been 
issued  by  the  Department  for  that 
product. 


The  CABO  One  and  Two  Family 
Dwelling  Code  was  developed  for  use  in 
all  types  of  One  and  Two  Family 
dwellings,  including  townhouses  (See 
Section  R-103,  Scope).  In  areas  where 
no  building  code  exists,  the  CABO  code 
will  establish  a  minimum  level  of 
construction  reouirements.  Where  a 
Model,  State  or  local  code  is  in  use  and 
itismore  stringent  than  the  CABO 
OTFDC,  the  more  stringent  code  would 
apply. 

One  of  the  recommendations  for  fire 
retardant  treated  plywood  was  for  a 
time-delay  strength  evaluation 
procedure.  It  was  suggested  that  this  be 
a  part  of  the  approval  process  for 
acceptance  of  this  product.  It  was  also 
recommended  that  a  national  standard 
be  developed  that  would  incorporate  a 
method  of  verifying  test  results. 

Because  of  the  recent  history  of 
premature  failures  of  fire  retardant 
treated  plywood,  its  manufacturing 
durability  tests  are  being  reviewed  by 
HUD.  Durability  and  strength  tests,  after 
treatment,  must  be  verified  before  the 
issuance  of  any  HUD  approvals.  HUD  is 
currently  working  with  the  plywood 
manufacturers  and  treaters.  the  National 
Forest  Products  Association  and  the 
Forest  Products  Laboratory  to  determine 
future  manufacturing  and  testing 
procedures.  When  this  work  has  been 
completed,  HUD  will  determine  how 
and  where  this  fire  retardant  treated 
plywood  may  be  used. 

It  was  recommended  by  one 
commenter  that  the  U.S.  Department  of 
Agriculture's  Home  and  Garden  Bulletin 
No.  64,  "Subterranean  Termites,  Their 
Prevention  and  Control  in  Buildings," 
be  added  to  the  list  of  references  in 
Appendix  A,  as  a  convenience  for 
builders  and  building  officials.  TTiis 
bulletin  is  a  companion  to  the 
Agriculture  Handbook  for  Wood  Frame 
Construction,  Handbook  No.  73 
specified  in  the  proposed  rule.  Its 
addition  is  acceptable  to  the 
Department.  It  was  also  requested  that 
the  design  standards  for  wood 
construction  and  P.S.  20-70.  the 
softwood  lumber  standards,  be  added  to 
those  listed  in  the  appendix.  The 
National  Design  Specification  (NDS)  for 
wood  construction  is  included  in  the 
three  Model  Codes:  Uniform,  BOCA, 
and  Southern.  The  Department  has 
determined  that  it  is  unnecessary  to 
reference  these  standards  again. 

By  recognizing  the  National  Design 
Standards  for  wood  construction,  it  is 
not  considered  necessary  to  include  P.S. 
20-70.  Soft  wood  is  included  in  the 
hJDS. 

Consistent  with  section  804(f)(5)(C)  of 
the  Fair  Housing  Act,  a  new  section  has 
been  added  that  references  the 


Department's  Fair  Housing  Accessibility 
Guidelines,  published  in  the  Federal 
Register  on  March  6. 1991  (56  FR  94721. 
The  Guidelines  may  be  used  by  builders 
and  developers  in  designing  and 
constructing  covered  rauhifamily 
dwelling  units  to  comply  with  the  Fair 
Housing  Act  and  24  CFR  100.205. 

The  proposed  changes  to  the 
Minimum  Property  Standards  for 
Housing  (MPS)  4910.1  (Chapters  1  and 
6)  will  be  adopted  as  published  in  the 
proposed  rule. 

A  sentence  has  been  added  to 
§  200.925.  That  section  explains  the 
applicability  of  the  MPS.  The  new 
sentence  clarifies  that  MPS  provisions 
may  be  waived  to  the  extent  that  the 
eligibility  regulations  for  the  specific 
mortgage  insurance  program  involved 
may  be  waived.  Single  family  program 
regulations  are  generally  waiverable.  For 
example.  §  203.248  permits  waiver  of 
the  eligibility  requirements  in  Part  203 
that  apply  to  the  basic  section  203(b) 
single  family  program,  if  the 
requirements  are  not  required  by  statute. 
Among  those  requirements  is  §  203.39, 
which  requires  that  "buildings  on  the 
mortgaged  property  must  conform  with 
the  standards  prescribed  by  the 
Commissioner."  In  order  for  the 
authority  to  waive  §  203.39  to  be 
meaningful,  waiver  of  the  MPS  is  also 
needed  since  for  new  construction  cases 
the  MPS  con.<titutes  the  standards 
referred  to  in  §  203.39.  HUD  has 
therefore  interpreted  the  §  203.39  in  a 
case  where  §  203.39  applies.  The  rule 
change  will  expressly  add  this 
interpretation. 

The  Department  has  deleted  in  this 
final  rule  Appendix  B  to  Part  200 — 
Standards  Incorporated  by  Reference  in 
the  Minimum  Property  Standards  for 
One-  and  Two-Family  Dwellings. 

This  final  rule  does  not  constitute  a 
"significant  regulatory  action"  as  that 
term  is  defined  in  seciion  3(f)  of 
Executive  Order  12866  on  Federal 
Regulations  issued  by  the  President  on 
October  4,  1993.  The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $190  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition.  Jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
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President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  does 
not  alter  the  current  practice  by  which 
housing  is  designed  or  constructed.  It 
reduces  the  burden  of  compliance 
which  already  exists  for  both  small  and 
large  entities.  In  all  cases,  housing  must 
be  built  in  compliance  with  local  codes. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  at  the 
Office  of  Rules  Docket  Clerk  at  room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV..  Washington,  DC  20410-O500. 

This  rule  was  listed  as  item  1523  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  25, 
1993  (58  FR  56402.  56427)  pursuant  to 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and.  thus,  are  not  subject 
to  review  under  the  Order.  This  rule 
only  revises  HUD's  Minimum  Property 
Standards,  which  are  harmonized  with 
local  codes  and  local  construction 
practice  to  the  maximum  feasible  extent. 
This  rule  presents  no  discernible 
likelihood  of  any  conflict  with  State  or 
local  law. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potentially  significant  impact  on 
family  formation,  maintenance  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order.  This 
rule  has  no  significant  relationship  to 
family-related  issues. 

List  of  Subjects  in  24  CFR  Fart  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity,  Fair  housing,  Housing 
standards.  Incorporation  by  reference. 
Loan  programs:  Housing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 


recordkeeping  requirements.  Minimum 
property  standards. 

Accordingly.  HUD  amends  24  CFR 
part  200  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1701  through  1715a- 
18;  42  U.S.C  3535(d)). 

2.  Section  200.925  is  revised  to  read 
as  follows: 

$  200.92S    Applicability  of  m;nimum 
property  standards. 

All  housing  constructed  under  HUD 
mortgage  insurance  and  low-rent  public 
housing  programs  shall  meet  or  exceed 
HUD  Minimum  Property  Standards, 
except  that  this  requirement  shall  be 
applicable  to  manufactured  homes 
eligible  for  insurance  pursuant  to 
§  203.43f  of  this  chapter  only  to  the 
extent  provided  therein.  The  Minimum 
Property  Standards  may  be  waived  to 
the  same  extent  as  the  other  regulatory 
requirements  for  eligibility  for  insurance 
under  the  specific  mortgage  insurance 
program  involved. 

3.  Section  200.925a  is  amended  by 
revising  paragraph  (d)(3)(iii)  to  read  as 
follows: 

$200.92Sa    Multtfamily  and  car»-typ« 
minlmutn  property  standards. 

(d)  •  •  • 

(3)  •  •  • 

(iii)  Each  Regional  Office  will 
maintain  a  current  list  of  jurisdictions 
with  accepted  building  codes  and  a 
current  list  of  jurisdictions  with 
partially  accepted  building  codes.  The 
lists  will  state  the  most  recent  date  of 
each  code's  acceptance  or  partial 
acceptance  and  will  be  available  to  any 
interested  party  upon  request.  In 
addition,  the  list  of  jurisdictions  whose 
codes  have  been  partially  accepted  shall 
identify  those  portions  of  the  codes 
listed  at  §200.925c(a)  with  which  the 
property  must  comply. 

*  •        •        •        • 

4.  Section  200.925b  is  amended  by 
revising  paragraph  (k)(l)  to  read  as 
follows: 

§  200.925b    Residential  and  institutional 
building  code  comparison  items. 

(k)  *   *   • 

(1)  Reference  ASME/ANSI  Standard  A 
17.1-1987;  and  the  ASME/ANSI 
Al7.lb-1989  Addenda. 

•  •        •        •        • 

5.  Section  200.925c  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(l)(ii). 
(a)(l)(iii),  and  (a)(2);  by  adding 


paragraph  (a)(3);  by  revising  paragraphs 
(c)(1).  (c)(2)  and  (c)(3).  and  by  adding 
paragraph  (c)(4)  to  read  as  follows: 

S200.92SC    Model  codes. 

(a)  '  *  • 

(1)  •  *  * 

(i)  The  BOCA  National  Building  Code. 
1993  Edition.  The  BOCA  National 
Plumbing  Code.  1993  Edition,  and  the 
BOCA  National  Mechanical  Code,  1993 
Edition,  excluding  Chapter  I, 
Administration,  for  the  Building, 
Plumbing  and  Mechanical  Codes  and 
the  references  to  fire  retardant  treated 
wood  and  a  distance  of  4  feet  (1219  mm) 
from  the  wall  in  exception  number  1  of 
paragraph  705.6  and  707.5.2  number  2 
(Chapter  7)  of  the  Building  Code,  but 
including  the  Appendices  of  the  Code. 
Available  from  Building  Officials  and 
Code  Administrator  International,  Inc., 
4051  West  Flossmoor  Road.  Country 
Club  Hills.  Illinois  60478. 

(ii)  Standard  Building  Code.  1991 
Edition,  including  1992/1993  revisions. 
Standard  Plumbing  Code,  1991  Edition. 
Standard  Mechanical  Code,  1991 
Edition,  including  1992  revisions,  and 
Standard  Gas  Code,  1991  Edition, 
including  the  1992  revisions,  but 
excluding  Chapter  I — Administration 
from  each  standard  code  and  the  phrase 
"or  fire  retardant  treated  wood"  in 
reference  note  (a)  of  table  600  (Chapter 
6)  of  the  Standard  Building  Code,  but 
including  Appendices  A,  C.  E,  J.  K.  M. 
and  R.  Available  from  the  Southern 
Building  Code  Congress  International, 
Inc..  900  Montclair  Road,  Birmingham, 
Alabama  35213. 

(iii)  Uniform  Building  Code,  1991 
Edition,  including  the  1993 
Accumulative  Supplement,  but 
excluding  Part  I— Administrative,  and 
the  reference  to  fire  retardant  treated 
plywood  in  section  2504(c)3  and  to  fire 
retardant  treated  wood  in  1-HR  type  III 
and  V  construction  referenced  in 
paragraph  4203.2.,  but  including  the 
Appendix  of  the  Code.  Uniform 
Plumbing  Code,  1991  Edition,  including 
the  1992  Code  Changes  but  excluding 
Part  I — Administration,  but  including 
the  Appendices  of  the  Code.  Uniform 
Mechanical  Code,  1991  Edition, 
including  the  1993  Accumulative 
Supplement  but  excluding  Part  I— 
Administrative,  but  including  the 
Appendices  of  the  Code.  All  available 
from  the  International  Conference  of 
Building  Officials,  5360  South 
Workman  Mill  Road.  Whittier. 
California  90601. 

(2)  National  Electrical  Code,  NFPA 
70, 1993  Edition,  including  app)endices. 
Available  from  the  National  Fire 
Protection  Association,  Batterymarch 
Park,  Quincy.  Massachusetts  02269. 
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(3)  National  Standard  Plumbing  Code, 
1993  Edition.  Available  from  the 
National  Association  of  Plumbing- 
Heating-Cooling  Contractors,  P.O.  Box 
6808,  Falls  Church.  Virginia  22046. 

*  .  •        •        •        * 

(c)«  *  • 

(1)  The  BOCA  National  Building 
Code.  The  BOCA  National  Plumbing 
and  The  BOCA  National  Mechanical 
Code,  1993  Editions. 

(2)  Standard  Building  Code.  Standard 
Plumbing  Code.  Standard  Mechanical 
Code  and  Standard  Gas  Code.  1991 
Editions,  including  the  revisions 
specified  in  paragraph  (a}(l)(ii)  of  this 
section,  and  the  National  Electrical 
Code,  1993  Edition. 

(3)  Uniform  Building  Code,  Uniform 
Plumbing  Code  and  Uniform 
Mechanical  Code.  1991  Editions, 
including  the  1993  Accumulative 
Supplements  to  the  Building  and 
Mechanical  Codes,  and  the  1992  Code 
Changes  to  the  Uniform  Plumbing  Code. 
and  the  National  Electrical  Code,  NFPA 
70, 1993  Edition. 

(4)  The  National  Electrical  Code, 
NFPA  70, 1993  Edition. 

6.  Section  200.926  is  amended  by 
.  revising  paragraphs  (d)(l)(i)(B)(2), 
(d)(lXi)(C)(7).  and  (d){l)(ii)(B)(2)(;il.  and 
paragraph  (d)(3),  to  read  as  follows: 

S  200.926    Minimum  property  standards  for 
one  and  two  family  dwellings. 

*  •        *        •        • 

(d)-  •  • 

(1)»  •  • 

(i)*  •  • 

(B)«  •  • 

{2)  Those  portions  of  the  CABO  One 
and  Two  Family  Dwelling  Code 
designated  by  the  HUD  Field  Office  in 
accordance  with  §  200.926c;  and 

*  •        •        *        * 

(C)»  •  • 

{!)  The  CABO  One  and  Two  Family 
Dwelling  Code  as  identified  in 
§200.926b(a);and 

(ii)»  •  * 

(B)*  •  • 

{2]*  *  * 

[ii]  Those  portions  of  the  CABO  One 
and  Two  Family  Dwelling  Code 
designated  by  the  HUD  Field  Office  in 
accordance  with  §  200.926c;  and 

(d)|^  •  • 

(3)  Notification  of  decision,  (i)  Fire 
retardant  treated  plywood,  where 
approved  by  a  State  or  local  building 
code,  shall  not  be  permitted  for  use  in 
roof  construction  unless  a  HUD 
technical  suitability  bulletin  has  been 
issued  by  the  Department  for  that 
product. 


(ii)  The  Secretary  shall  review  the 
material  submitted  under  §  200.926(d). 
Following  that  review,  the  Secretary 
shall  issue  a  written  notice  (except 
where  there  is  a  previously  accepted  or 
partially  accepted  code  which  has  not 
been  changed)  to  the  submitting  party 
stating  whether  the  local  building  code 
is  acceptable,  partially  acceptable,  or 
not  acceptable.  Where  the  local  building 
code  is  not  acceptable,  the  notice  shall 
also  state  whether  the  State  code  is 
acceptable,  partially  acceptable  or  not 
acceptable.  The  notice  shall  also  contain 
the  basis  for  the  Secretary's  decision 
and  a  notification  of  the  submitting 
party's  right  to  present  its  views 
concerning  the  denial  of  acceptance  if 
the  code  is  neither  accepted  nor 
partially  accepted.  The  Secretary  may, 
in  his  or  her  discretion,  permit  either  an 
oral  or  written  presentation  of  views. 
***** 

7.  Section  200.926b  is  amended  by 
revising  paragraphs  (a)(1).  (a)(2),  and  (c), 
to  read  as  follows: 

§  200.926b    Model  codes. 

(a)*   *   • 

(1)  CABO  One  and  Two  Family 
Dwelling  Code,  1992  Edition,  including 
the  1993  amendments,  but  excluding 
Chapter  I — Administrative,  and  the 
phrase  "or  approved  fire  retardant 
wood",contained  in  the  exception  of 
paragraph  R-218.2.2(2),  but  including 
the  Appendices  A,  B,  D,  and  E  of  the 
Code.  (Available  from  the  Council  of 
American  Building  Glacials,  Suite  708, 
5203  Leesburg  Pike.  Falls  Church.  VA 
22041.) 

(2)  Electrical  Code  for  One  and  Two 
Family  Dwellings,  NFPA  70A,  1990 
Edition,  including  Tables  and  Examples. 
Available  from  the  National  Fire 
Protection  Association.  Batterymarch 
Park,  Quincy,  MA  02269. 

(c)  Designation  of  Model  Codes.  When 
a  one  or  two  family  dwelling  or 
townhouse  is  to  comply  with  portions  of 
the  model  code  or  the  entire  model 
code,  the  dwelling  shall  comply  with 
the  CABO  One  and  Two  Family 
Dwelling  Code  1992  Edition,  including 
the  1993  amendments,  or  portion 
thereof  as  modified  by  §  200.926e  of  this 
part  and  designated  by  the  HUD  Field 
Office  serving  a  jurisdiction  in  which  a 
property  is  located,  hi  addition,  the 
property  shall  comply  with  all  of  the 
standards  which  are  referenced  for  any 
designated  portions  of  the  model  code, 
and  with  the  Electrical  Code  for  One 
and  Two  Family  Dwellings.  NFPA  70Ay 
1990. 


S  200.926c    [Amended] 

8.  hi  Section  200.926c,  the  table  is 
amended  by  revising  the  heading  for  the 
second  column  to  read.  "Portions  of  the 
CABO  One  and  Two  Family  Dwelling 
Code,  1992  Edition,  including  the  1993 
amendments,  with  which  a  property 
must  comply"  and  by  revising  the  last 
entry  in  the  second  column  to  read 
"Electrical  code  for  1-  and  2-family 
dwellings  (NFPA  70A-199D)." 

9.  Section  200.926d  is  amended  by 
revising  paragraphs  (a)(1),  {b)(3)(i), 
(d)(3),  and  (e),  to  read  as  follows: 

§200.926d    Construction  requirements. 

(a)*  •  • 

(1)  General.  These  standards  cover  the 
agency  requirements  for  accessibility  to 
physically  handicapped  people, 
variations  to  standards,  real  estate 
entity,  trespass  and  utiUties,  site 
conditions,  access,  site  design,  streets, 
dedication  of  utilities,  drainage  and 
flood  hazard  exposure,  special 
construction  and  product  acceptance, 
thermal  requirements,  and  water  supply 
systems. 

(b)*  *  • 

(3)*  •  * 

(i)  The  property  shall  be  free  of  those 
foreseeable  hazards  and  adverse 
conditions  which  may  alTect  the  health 
and  safety  of  occupants  or  the  structural 
soundness  of  the  improvements,  or 
which  may  impair  the  customary  use 
and  enjoyment  of  the  property.  The 
hazards  include  toxic  chemicals, 
radioactive  materials,  other  pollution, 
hazardous  activities,  potential  damage 
from  soil  or  other  differential  ground 
movements,  ground  water,  inadequate 
surface  drainage,  flood,  erosion,  or  other 
hazards  located  on  or  off  site.  The  site 
must  meet  the  standards  set  forth  in  24 
CFR  part  51,  and  HLTD  Handbook 
4910.1,  section  606  for  termite  and 
decay  protection. 

(d)*  •  • 

(3)  Standard  Features.  These  features 
include  methods  of  construction, 
systems,  sub-systems,  components, 
materials  and  processes  which  are 
covered  by  national  society  or  industry 
standards.  For  a  list  of  standards  and 
practices  to  which  compliance  is 
required,  see  HUD  Handbook  4910.1. 
Appendix  C  and  Appendices  E  and  F. 
available  from  HUD.  451  Seventh  Street, 
SW..  Attention:  Maifroom  B-133, 
Washington.  DC  20410. 

(e)  Energy  efficiency.  All  detached 
one-  and  two-family  dwellings  and  one- 
family  townhouses  not  more  than  three 
stories  in  height  shall  comply  with  the 
CABO  Model  Energy  Code.  1992 
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Edition,  Residential  Buildings,  except 
for  Sections  101.3.1. 101.3.2.  104.  and 
105,  but  Section  101.3.2.2.  Historic 
Buildings,  shall  remain,  and  including 
the  Appendix,  and  HUD  intermediate 
N!PS  Supplement  4930.2  Solar  Heating 
and  Domestic  Hot  Water  Systems.  1989 
edition. 

•  •        •        »        » 

10.  Section  200.929  is  amended  by 
revising  paragraph  (b)(2)  and  by 
removing  paragraph  (h)(3),  to  read  as 
fol  lows: 

§  200.929    Description  and  identification  of 
minimum  property  standards. 

•  •        *         •         * 

(b)*  *  • 

(2)  MPS  for  Housing  4910.1.  1993 
edition.  This  volume  applies  to 
buildings  and  sites  designed  and  used 
for  normal  multifamily  occupancy, 
including  both  unsubsidized  and 
subsidized  insured  housing,  and  to  care- 
type  housing  insured  under  the  National 
Housing  Act.  It  clso  includes,  in 
Appendix  K.  a  reprint  of  Lhe  MPS  for 
One  and  Two  Family  Dwellings 
identified  in  paragraph  (b)(1)  of  this 
section. 

11.  A  new  §  200.929a  is  added,  to  read 
as  follows: 

§  200.929a    Fair  Housing  Accessibility 
Guidelines. 

Builders  and  developers  may  use  the 
Department's  Fair  Housing  Accessibility 
Guideline  when  designing  or 
constructing  covered  multifamily 
dwelling  units  in  order  to  comply  with 
the  Fair  Housing  Act.  The  Guidelines 
may  be  found  in  the  24  CFR  Chapter  I. 
Subchapter  A.  Appendix  II.  titled  Fair 
Housing  Accessibility  Guidelines — 
Design  Guidelines  for  Accessible/ 
Adaptable  Dwellings. 

12.  Section  200.933  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  200.933    Changes  in  minimum  propcty 
standards. 

Changes  in  the  Minimum  Property 
Standards  will  generally  be  made  every 
three  years.  •  •  * 

13.  In  §  200.934.  paragraphs  (b)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

S  2..C.334    User  foe  system  for  the  technical 
suitaioiJity  of  products  program. 

•         •         •        *         • 

(b)  Filing  address— (\)  Applications 
containing  payment.  When  applications 
for  or  correspondence  concerning  SEBs. 
MEBs.  TCBs,  MRs.  or  program 
administrator  approval  contain 
payment,  such  applications  or 
correspondence  shall  be  sent  to  the 
following  address: 


U.S.  Department  of  Housing  and  Urban 
Development,  Technical  Suitability  of 
Product  Pecs.  P.O.  Box  954199,  St.  Louis, 
MO.  63195-4199. 

(2)  Other  correspondence.  All  other 
corre.spondence  concerning  SEBs. 
MEBs,  TCBs.  MRs,  and  program 
administrator  acceptance  shall  be  sent 
to  the  following  address; 

Manufactured  Housing  and  Construction 
Standards  Division,  Department  of  Housing 
and  Urban  Development.  451  Seventh  Street. 
SW.,  Attn:  Mail  Room  B-133.  Washington, 
DC  20410. 


14.  .\ppendix  A  to  part  200  is  revised 
to  read  as  follows: 

Appendix  A  to  24  CFH  Part  200 
Standards  incorporated  by  reference  in 
the  -Minimum  Property  Standards  for 
Housing  (HTjD  Handbook  4910.1) 

The  foUowinp,  publications  are 
incorporated  by  reference  in  the  HUD 
Minimum  Property  Standards  (.MPS)  m  24 
CFR  port  200.  The  MPS  are  available  for 
public  inspection  and  can  be  obtained  for 
appropriate  use  at  490  LEnfant  Plaza  East, 
Suite  3214,  or  at  each  HLD  Regional,  Area, 
and  Service  Office.  Copies  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capital  Street,  NVV.,  Suite 
700,  Washington,  DC.  The  individual 
standards  referenced  in  the  MPS  are  available 
at  the  address  contained  in  the  following 
table.  They  are  also  available  for  public 
inspection  at  the  HUD,  Mdnufactured 
Housing  and  Construction  Standards 
Division,  Suite  3214,  490  L'Enfant  Plaza  East. 
Washington,  DC  20024. 

Air  Conditioning  Contractors  of  .America 
1513  16th  Street,  N.W.,  Washington.  DC 
20036,  (202)  483-9370. 

Load  Calculation  for  Residential  Winter  and 
Summer  Air  Conditioning,  Manual  J 1986 

Aluminum  Association.  9(X)  19th  Street, 
NW..  Washington,  DC  20006,  T<;lephone 
(202)  862-5100. 
AA-ASM  35-80    Specifications  for 

Aluminum  Sheet  Metal  Work  in  Building 

Construction 

American  Architectural  Manufacturers 
Association,  1540  East  Dundee  Road, 
Paleiine,  IL  60067,  Telephone  (708)  202- 
1350. 

AAMA-800-92    Voluntary  Specifications 

and  Test  Methods  for  Sealants 
AAMA-1503.1-88    Voluntary  Test  Method 

for  Thermal  Transmittance  and 

Condensation  Resistance  of  V/indows, 

Doors  and  Glazed  Wall  Sections 
A  AM  A  1504-88    Voluntary  Standards  for 

Thermal  Performance  of  Windows,  Doors 

and  Glazed  Wall  Sections 

American  Concrete  Institute,  P.  O.  Box 
19150,  Redford  Station,  Detroit,  Michigan 
48219,  Telephone  (313)  532-2600. 
ACI  211.1-89    Standard  Practice  for 

Selecting  Proportions  for  Normal, 

Heavyweight  and  Mass  Concrete 
AQ  211.2-91    Standard  Practice  for 

Selecting  Proportions  for  Structural 

Lightweight  Concrete 


AQ  21 3R-87    Guide  for  Structura! 

Lightweight  Aggregate  Concrete 
ACI  301-89    Specifications  for  Striicturai 

Concrete  for  Buildings 
AQ  302.1R-80    Guide  for  Concrete  Floor 

and  Slab  Construction 
ACI  304R-89    Guide  for  Measuring,  Mixing, 

Transporting  and  Placing  Concrete 
.ACI  305R-77    Hot  Weather  Concreting 

(Revised  1989) 
ACI  306R-78    Cold  Weather  Concreting 
(Revised  1988) 
^  Aa  31 1.4R-80    Guide  for  Concrete 
Inspection  (Revised  1988) 
ACI  315-80    Guide  for  Detailing  of  Concretd 

Reinforcement 
AQ  318-89    Building  Code  Requirements 
for  Reinforced  Structural  Plain  Concrete 
(Revised  1992) 
AQ  322-72    Structural  Plain  Concrete 
AQ  347-78    Recommended  Practice  for 
Concrete  Fonnwork  (Reapproved  1984) 
ACT  504R-77    Guide  to  joint  Sealants  for 

Concrete  Structures 
AQ  506-90    Recommended  Practice  for 

Shotcreting 
AQ  515.1R-79    A  Guide  to  the  Use  of 
Waterproofing,  Dampproofing,  Protective 
and  Decorative  Barrier  Systems  for 
Concrete  (Revised  1985) 
AQ  533.1R-69    Quality  Standards  and  Tests 

for  Precast  Concrete  Wall  Panels 
Aa5.33.2R-69    Selection  and  Use  of 

Materials  for  Precast  Concrete  Wall  Panels 
AQ  533.3R-70    Fabrication,  Handling  and 
Erection  of  Precast  Concrete  Wall  Panels 
American  Forest  &  Paper  Association, 
(formerly  National  Forest  Products 
Association),  1250  Connecticut  Ave.,  NW., 
Washington,  DC  20036.  National  Design 
Specification  for  Wood  Construction— 1991. 
American  National  Standards  Institute,  11 
West  42nd  SU-eet,  New  York,  NY  10036, 
Telephone  (212)  642-4900. 
,ANSIA108.1A-92    Specifications  for 
Installation  of  Ceramic  Tile,  in  the  W.jt  Set 
Method  with  Portland  Cement  Mortar 
ANSIA137.1-1988    Specifications  for 

Ceramic  Tile 
ANSl/BHMA  A156.2-1989    Standard  for 

Bored  and  Preassembled  Locks  and  Latches 
ANSl/NKCA  A161.1-1985    Recommended 
Perfomiance  and  Construction  Standards 
for  Kitchen  and  Vanity  Cabinets  (Approved 
March  18, 1986) 
ANSI  A208. 1-1989    Wood  Particleboard 
ANSl/AAMA  101-1988    Voluntary 
Specifications  for  Aluminum  Prime 
Windows  and  Sliding  Glass  Doors 
ANSI/ AAMA  1002  10-1983    Voluntary 
Specifications  for  Aluminum  Insulating 
Storm  Products  for  Windows  and  Sliding 
Glass  Doors 
ANSI/AAMA  1102.7-1989    Voluntary 

Specifications  for  Aluminum  Stonn  Doors 
ANSI/AAMA  1402-1986    Standard 
Specifications  for  Aluminum  Siding,  Soffit 
and  Fascia  (ANSI  Approved  1989) 
ANSI/ ACI  214-77    Recommended  Practice 
for  Evaluation  of  Strength  Test  Results  of 
Concrete  (Reapproved  1983) 
ANSI/ AH  A  Al  35.4-1 982    Basic  Hardboard 

(Reaffirmed  1988) 
ANSI/ AHA  A135.6-1990    Hardboard  Siding 
ANSI/ AHA  A194.1-1985    Cellulosic  Fiber 
Board 
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AN.SI/APA  1-1984     Mosaic-Parquef 

Hardboard  Slat  Flooring 
ANSMNSPI-1-91     Standard  for  Public 

SwilTiming  Pools 
ANSI  Z34. 1-1987     American  National 

Stdildard  for  Certification,  Third-Party 

Certification  Program 
ANSI  Z124. 5-1989  American  National 

Staiidard  for  Plastic  Toilet  Seats  (Water 

Closet  Seats) 

Amtriran  Society  of  Civil  Engineers.  345 
East  4hh  Street,  New  York.  NY  10017 
ASCE  7-88    Minimum  Design  Loads  for 

Bui  dings  and  Other  Structures  (Formerly 

ANS|A58.1) 

Am  >ri(  an  Society  of  Mechanical  Engineers. 
345  E  47th  Street.  New  York.  NY  10017 

ASME  ^ANSI  A17.1-87     Safety  Code  for 

Ele\  ators  and  Escalators  Including  the 

A17!b-89  Addenda 
ASME  A112  18.1M89    Plumbing  Fixture 

Fitt  itgs 

Am  !fican  Society  for  Testing  and 
Mater  i\s.  1916  Race  Street,  Philadelphia.  PA 
19103  Telephone  (215)  299-5400. 
ASTM  C  12-91     Standard  Practice  for 

Installing  Vitrified  Clay  Pipe  Lines 
ASTM  C  208-72     Insulating  Board 

(Celjiulof  ic  Fiber),  Structural  and 

Decorative  (Reapproved  1982) 
A.STM  C  209-84     Standard  Methods  of 

Testing  Insulating  Board  (Cellulosic  Fiber). 

Str\iGfural  and  Decorative 
ASTM  C  216-91C    Standard  Specification 

for  t'acing  Brick  (Solid  Masonry  Units 

Ma(le  from  Clav  or  Shale) 
ASTM  C  220-91 '  Standard  Specification  for 

Flat  Asbestos-Cement  Sheets 
ASTM  C  221-91     Standard  Specification  for 

Corrugated  Asbestos-Cement  Sheets 
ASTM  C  223-91     Standard  Specification  for 

Asbf  stos-Cement  Siding 
ASTM  C  509-91     Standard  Spiecificalion  for 

Elasjtomeric  Cellular  Preformed  Casket  and 

Sealjjr.g  Material 
ASTM  C  516-80    Standard  Specification  for 

Ventiiculite  Loose  Fill  Thermal  Insulation 

(Reapproved  1985) 
ASTM  C  549-81     Standard  Specification  for 

Perlite  Loose  Fill  Insulation  (Reapproved 

198^) 
ASTM  C  578-92    Standard  Specification  for 

Rigid.  Cellular  Polystyrene  Thermal 

Insulation 
ASTM  C  640-83    Standard  Specification  for 

Insulation  Board,  Thermal  (Cork) 
ASTM  C  726-88  Standard  Specification  for 

Mineral  Fiber  and  Roof  Insulation  Board 
AST\^  C  739-91     Standard  Specification  for 

Cellulosic  Fiber  (Wood-Based)  Loose-Fill 

Thehnal  Insulation 
ASTK^  C  754-88    Standard  Specification  for 

Installation  of  Steel  Framing  Members  to 

Receive  Screw-Attached  Gypsum 
ASTM  C  834-91    Standard  Specification  for 

Latex  Sealants 
ASTM  C  841-90    Standard  Specification  for 

Installation  of  Interior  Lathing  and  Furring 
ASTM  C  842-85    Standard  Specification  for 

Application  of  Interior  Gypsum  Plaster 

(Reapproved  1990) 
ASTM  C  843-92    Standard  Specification  for 

Appilication  of  Gypsum  Veneer  Plaster 
ASTM  C  844-«5    Standard  Specification  for 

Application  of  Gypsum  Base  to  Receive 

Gypsum  Veneer  Plaster 


ASTM  C  846-76    Standard  Practice  for 
Application  of  Structural  Insulating  Board 
(Fiberboard)  Sheathing  (Reapproved  1982) 

ASTM  C  864-90    Standard  Specification  for 
Dense  Elastomeric  Compression  Seal 
Gaskets,  Setting  Blocks  and  Spacers. 

ASTM  C  926-90    Standard  Specification  for 
Application  of  Portland  Cement-Based 
Plaster 

ASTM  C  1036-91     Standard  Specification 
for  Flat  Glass 

ASTM  D  1037-89    Standard  Test  Methods 
for  Evaluating  the  Properties  of  Wood-Base 
Fiber  and  Panicle  Panel  Materials 

ASTM  C  1048-91     Standard  Specification 
for  Heat-Treated  Flat  Glass-Kind  HS,  Kind 
FT  Coated  and  lincoated  Glass 

A.STM  D  1557-91     Test  Method  for 
Laboratory  Compaction  Characteristics  of 
Soil  I'sing  the  Modified  Method  (56,000  ft- 
Ibf/ft,  (2,700  kNm/m,)) 

ASTM  D  2316-75    Standard  Recommended 
Practice  for  Installing  Bituminized  Fiber 
Drain  and  Sewer  Pipe  (Reapproved  1984) 

A.STM  D  2321-89    Standard  Practice  for 
Underground  Installation  of  Thermoplastic 
Pipe  for  Sewers  and  Other  Gravity-Flow 
Applications 

ASTM  D  3656-89    Standard  Specifications 
for  Insect  Screening  and  Louver  Cloth 
Woven  From  Vinyl-Coated  Glass  Yarns       • 

ASTM  D  3679-92    Standard  Specification 
for  Rigid  Poly  (Vinyl  Chloride)  (PVC) 
Siding 

ASTM  E  72-80    Standard  Methods  of 
Conducting  Strength  Tests  of  Panels  for 
Building  Construction 

A.STM  E  283-91     Standard  Tost  Method  for 
Drtemiining  the  Rate  of  Air  Leakage 
Through  Exterior  Windows.  Curtain  Walls. 
and  Dtxirs  Under  Specified  Pressure 
Differences  Across  the  Spectrum 

ASTM  E  330-90    Standard  Test  Method  for 
Structural  Performance  of  Exterior 
Windows,  Curtain  Walls,  and  Doors  by 
Uniform  Static  Air  Pressure  Difference 

ASTM  E  331-86    Standard  Test  Method  for 
Water  Penetration  of  Exterior  Windows, 
Curtain  Walls,  and  Doors  by  Uniform  Static 
Air  Pressure  Difference 

ASTM  E  380-91a    Standard  Practices  for 
Use  of  the  International  Systems  of  Units 
(SI)  (the  Modernized  Metric  System) 

American  Society  of  Heating.  Refrigerating 
and  Air  Conditioning  Engineers,  1791  Tullie 
Circle,  NE.  Atlanta.  GA  30329.  ASHRAE 
Handbook— Fundamentals— 1989.  ASHRAE 
Cooling  and  Heating  Load  Calculation 
Manual— GRP  158  1979.  ASHRAE 
Handbook— Equipment— 1988.  ASHRAE 
Handbook — HVAC  Systems  and 
A  ppl  icat  ions — 1 987. 

American  Welding  Society.  550  NW  Le 
Jeune  Road,  P.  O.  Box  351040,  Miami,  FL 
33126,  Telephone  (305)  443-9353.  ANSI/ 
AWS  Dl.1-90  Structural  Welding  Code— 
Steel.  ANSI/AWS  Dl.4-79  Structural 
Welding  Code- Rein  forcing  Steel. 

The  Asphalt  Institute,  Asphalt  Institute 
Building,  College  Park,  MD  20740  Telephone 
(301)  277-4258. 
MSI-1-81    Thickness  Design — Asphalt 

Pavements  for  Highways  and  Streets 

Asphalt  Roofing  Manufacturers 
Association,  6288  Montrose  Road,  Rockville, 


MD  20852.  Telephone  (301)  231-9050. 
Residential  Asphalt  Roofing  Manual — 1988. 

Carpet  and  Rug  Institute,  310  Holiday 
Avenue.  Box  2048.  Dalton,  GA  30722-0048. 
Telephone  (404)  278-3176.  How  to  Specify 
Commercial  Carpet  Installation,  1984. 

Council  of  American  Building  Officials, 
Suite  708.  5203  Leesburg  Pike,  Falls  Church, 
VA  22041,  Telephone  (703)  931-4533.  C^BO 
One  and  Two  Family  Dwelling  Code  1992 
edition  with  Errata  Package  and  1993 
Amendments.  CABO  Model  Energy  Corie 
1992  edition  CABO/ANS!  A117.1-92 
Accessible  and  Usable  Buildings  and 
Facilities. 

Department  of  Agriculture,  Publications 
Division,  14th  and  lndef)endence  Avenue. 
SW..  Washington,  DC  20050,  Telephone  (202) 
447-3957. 

Agriculture  Handbook  No  73.  Wood  Frame 

House  Construction 
Home  and  Garden  Bulletin  No.  64. 

Subterranean  Termites — Their  Prevention 

and  Control  in  Buildings,  October  1983 
Home  and  Garden  Bulletin  No.  73,  Wood 

Decay  in  Houses,  How  to  Prevent  and 

Control  It,  May  1986 

Department  of  Commerce,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899.  Telephone 
(301)  975-4025.  PS  1-63     Product  Standard 
for  Construction  and  Industrial  Plywood  with 
Typical  APA  Trademarks.  PS  2-92 
Performance  Standard  for  Wood-Based 
Structural- Use  Panels. 

Commercial  Standards: 
CS  138-55    Insect  Wire  Screening 
CS  242-€2    1  V,"  Steel  Doors  &  Frames 

Department  of  Defense,  Naval  Publication 
and  Forms  Center,  5801  Taber  Road. 
Philadelphia,  PA  19120,  Telephone  (215) 
697-2179. 

Federal  Specifications: 
L-.S-125B  Screening,  Insect,  Non-metallic 

Febuary  3, 1972 
L-F-001641     Floor  Covering  Translucent  or 

Transparent  Vinyl  Surface  with  Backing — 

1971  and  Amendment  2 — September  24. 

1982 
L-F-OO450A    Flooring,  Vinyl  Plastic 

(GSAFSS)— 1970  and  Amendment  1, 

August  5, 1975 
L-F-475A    Floor  Covering  Vinyl,  Surface 

Tile  and  Roll,  with  Backing  including 

Amendment  2 — February  9, 1971 
HH-I-521F    Insulation  Blankets.  Thermal 

(Mineral  Fiber — for  Ambient 

Temperatures — 1960) 
HH-I-526C    Insulation  Board.  Thermal 

(Mineral  Fiber)— 1968 
HH-I-529B    Insulation  Board,  Thermal 

(Mineral  Aggregate) — 1971 
HH-1-530B    Insulation  Board.  Thermal. 

Unfaced.  Polyurethane  or  Polyisocyanurate 

and  Interim  1—1982 
HH-I-551E    Insulation  Block  and  Boards. 

Thermal  (Cellular  Glass)  Fiber,  for  Ambient 

Temperatures,  1974 
HH-I-558B    Insulation  Blocks,  Boards, 

Blankets,  Felts  Sleeving  (Pipe  and  Tube 

Covering),  and  Pipe  Fitting  Covering, 

Thermal  (Mineral  Fiber,  Insulation  Type) 

and  Amendment  3 — 1976 
HH-I-574B    Insulation,  Thermal  (Perhte) 

and  Interim  Amendment — 1976 
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HH-I-585C    InsulaUon.  Thennal 

(Venniculite)  and  Interim  Amendment  1— 

1978 
HH-I-1030B    Insulation,  Thermal  (Mineral 

Fiber,  for  Pneumatic  or  Poured 

Application) — 1 980 
HH-I-1252B    Insulation,  Thermal 

Reflective,  (Aluminum  Foil)  and  Interim 

Amendment  1 — 1976 
HH-I-1972    Insulation  Board.  Thermal. 

Faced,  Gen;  1.  2,  3,  Polyurethane  and 

Polyisocyanurate  and  4.  5  *  6 

Amendments — 1 985 
LLL-I-535B    Insulation  Board,  Thermal, 

Cellulosic  Fiber,  1977 
SS-S-346C    Siding  (Shingles,  Clapboards, 

and  Sheets)  1%8 
SS-T-312B    Tile.  Floor;  Asphalt,  Rubber, 

Vinyl-Composition  and  Interim 

Amendment — 1 979 

Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S\V.,  Mail 
Room  B-133,  Washington,  DC  20410, 
Telephone  (20?)  755-7440. 

Handbooks: 

4940.2-1973    Minimum  Design  Standards 
for  Community  Water  Supply  Systems 

4940.3-1992     Minimum  Design  Standards 
for  Community  Sewerage  Systems  tRev.  1- 
92) 

4950.1-1988    Technical  Suitability  of 
Products  Program.  Technical  and 
Processing  Procedures  (Rev.  2  which 
includes  revisions  and  changes  through 
October  24. 1991) 

4930.2-1989    HUD  Intermediate  MPS 
Supplement,  Solar  Heating  &  Domestic  Hot 
Water  Systems 

Use  of  Materials  Bulletins: 
25d    Power  Driven.  Mechanically  Driven 

and  Manually  Driven  Fasteners— 9'5/73 
38h    Grademarkingof  Lumber— 7/31/79 
44c    HUD/FHA  Standard  for  Carpet  and 

Carpet  Certification  Program — 2/'22/78 

(Plus  Addendum  1  &  2) 
48    Labels  of  Independent  Prograris  for 

Certifying  Pressure-Treated  Lumber  and 

Plywood  (Plus  5  Supplements— 11/15/67) 
52a    Quality  Certification  and  Label. ."g  for 

Wood  Flush  Doors— 10/7/75) 
58a    Acrylic  Plastic  Sheets  for  Glazina— 9/2/ 

75 
60    Field  Glued  Plywood  &  Wood  Frame 

Structural  Floor  Systems— 12/9/70 
62a    Factory-Applied  Laminated  Roc-Hng 

Systems  Based  on  Chlorosulfonated 

Polyethylene  (CPSE)— 11/16/72 
65    Controlled  Density  Cellular  Concrete 

Floor  Fill— 10/11/73 
67    Polycarborate  Plastic  Sheets  for 

Glazing— 9/3/75 
70a    Particleboard  Interior  Stair  Treads  and 

Certification  Program— 5/19/82 

71  Polystyrene  Foam  Insulation  Sheathing 
Board— 1/10/77 

72  •  HUD  Standard  for  Carpet  Cushion— 2/6/ 
80 

76  Chlorinated  Poly  (Vinyl  Chloride)  CPVC 
and  Polybutylene  (PB)  Hot  and  Cold  Water 
Distribution — 4/25/78 

77a    Cast  Iron  Sanitary  Drainage  System 
with  Hubless  Pipe  and  Fittings— 3  '28.'80 

78    Polyethylene  (PE).  Acrylonitrile- 
Butadiene-Styrene  (ABS),  Poly  Vinyl 
Chloride  (PVC)  and  Polybutylene  (PB) 


Plastic  Piping  for  Domestic  Cold  Water 

Service — «/25/78 
79a    Acrylonitrile-Butadiene-Styrene  (ABS) 

and  Poly  (Vinyl  Chloride)  (PVC)  Plastic 

Drain.  Waste  and  Vent  Pipe  and  Fittinas— 

3/7/82 
80    Spray  Applied  Cellulosic  Thermal 

Insulation— 10/31/79 
101     HUD  Building  Product  Standards  and 

Certification  Pro^m  for  Exterior  Wall 

Insulation  and  Finish  Systems,  July  26, 

1993 

Environmental  Protection  Agency,  Office 
of  Drinking  Water,  401  M  Street,  SW.. 
Washington,  DC  20460,  Telephone  (202) 
382-5533. 

EPA  570/9-82-004    Manual  of  Individual 

Water  Supply  (NTIS-PB  85242279) 

Systems  (Of.tol)er  1982) 

Flat  Glass  Marketing  Association,  White 
Lakes  Proftssional,  Building  3310  Harrison 
Street,  Topeka,  KS  66611,  Telephone  (913) 
266-7013.  FGMA  Glazing  Manual— 1986. 
FCM.A  Sealant  Manual— 1990. 

Hardwood  Plywood  Manufacturers 
Association,  P.O.  Box  2789. 1825  Michael 
Faraday  Drive.  Reston,  VA  22090.  Telephone 
(703)  435-2900.  ANSI/HPMA  LHF-1987 
Laminated  Hardwood  Flooring. 

Insect  Screening  Weavers  Assn..  2000 
Maple  Hill  Street,  P.O.  Box  309,  Yorktown 
Heights,  NY  10598.  IWS-089  Insect  Wire 
Screening  (Wire  Fabric). 

.National  Academy  of  Sciences,  2101 
Constitution  Avenue,  NW..  Washington.  DC 
20418.  Publication  1571  Criteria  for  Selection 
and  Design  of  Residential  Siabs-on-Ground, 
Report  «33.  Building  Research  Advisory 
Board  (BRAB).  1968. 

National  Association  of  Home  Builders, 
Research  Center.  400  Prince  Georges 
Boulevard.  Upper  Marlboro.  MD  20772, 
Telephone  (301)  249-4000.  Insulation 
Manual,  Homes  end  Apartments— 1979. 

National  Association  "of  Piumbing-Heating- 
Cooliiig  Contractors,  P.O.  Box  6308,  Falls 
Church.  VA  22046,  Telephone  (703)  237- 
8100.  National  Standard  Phimbinc  Code— 
1993. 

National  Fi.re  Protection  Association. 
Batterymarch  Park.  Quintv.  MA  02269. 
Telephone  1-800-344-3555. 
ANSI/NFPA  58-89    Standard  for  the  Storage 
and  Handling  of  Liquefied  Petroleum  Gases 
NFPA  54-88    National  Fuel  Gas  Code  f  ANSI 
Z223.1-19fi8)  NFPA  70-93  National 
Electrical  Co<ie 

National  Institute  of  Building  Sciences. 
1201  L  Stre*it.  NW.,  Washington.  IX:  20005. 
Metric  Guide  for  Federal  Construction— 
1992. 

National  Oak  Flooring  Manufacturers 
Association,  22  North  Front  Street,  Memphis 
TN  38103.  Official  Grading  Rules,  Oak. 
Beech.  Birch,  Hard  Maple,  Pecan  (OFGR/Vol. 
1,  No.  1/1986  and  the  1989  Addendum). 
Hardwood  Flooring  Finishing,' Refinishing 
Manual,  1986.  Hardwood  Flooring 
Installation  Manual,  1986. 

National  Roofing  Contractors  Association, 
One  O'Hare  Centre,  6250  River  Road. 
Rosemont.  IL  60013.  Telephone  (708)  318- 
6722.  NKCA  Roofing  and  Waterproofing 
Manual,  1989. 

National  Terrazzo  and  Mosaic  Association, 
3166  Des  Plaines  .Avenue,  Suite  132,  Des 


Plaines.  IL  60018,  Telephone  (708)  635-7744. 
NTMA  Specifications,  Details  and  Technical 
Data,  "Terrazzo  Ideas  &  Design  Guide",  1990. 

National  Wood  Window  and  Door 
Association.  205  West  Touhy  Avenue.  Park 
Ridge.  IL  60018.  Telephone  (708)  299-5200. 
ANSI/NWWDA  IS  1-87    Industry  Standard 

for  Wood  Flush  Doors 
ANSI/NWWDA  IS  2-87    Industry  Standard 

for  Wood  Windows 
NWWDA  IS  3-88    Industry  Standard  for 

Wood  Sliding  Patio  Doors 
ANSI/NWWDA  IS  6-86    Industry'  Standard 

for  Wood  Stile  and  Rail  Doors 

Post-tensioning  Institute.  301  West  Osborn, 
Suite  3500.  Phoenix.  AZ  85013,  Telephone 
(602)  870-7540.  Design  and  Construction  of 
Post-tensioned  Slabs-on-Crnund— 1  'hSO. 

Prestresscd  Concrete  Institute,  1 7!>  West 
Jackson  Boulevard,  Suite  1859,  Chicago,  IL 
60604,  Telephone  (312)  786-0353. 
PaMNL116    Manual  for  Quality  Control 
for  Plants  and  Production  for  Preca<;t 
Prestressed  Concrete  Products — 1985  PQ 
MNL  117  Ma.nual  for  Quality  Ointrol  for 
Plants  and  Production  of  Architectural 
Precast  Concrete  Products — 1977 
Resilient  Floor  Covering  In.stitute,  966 
Hungerford  Drive.  Suite  12-B.  Rockvillo,  MD 
20850,  Telephone  (301)  340-8580. 
Recommended  Installation  Specifications  for 
Vinyl  Composition.  Solid  Vinyl  and  Asphalt 
Tile  Floorings,  1987. 

Safety  Glazing  Certification  Council,  c/o 
ETL  Testing  Laboratories.  Industrial  Park, 
Route  11,  Cortland.  New  York  13045. 
Telephone  (607)  753-€711.  Certified 
Products  Directory — 1990. 

Southern  California  As.sociation  of  Cabinet 
Manufacturers.  1933  South  Broadway.  L.  39, 
Los  Argeles.  CA  90007.  Telephone  (213) 
749-4355.  Certified  Construction  Standards 
and  Specifications.  Guide  for  Uniform 
Qibinet  Specifications— 1973  (Revised  1985). 

Steel  Door  Institute,  30200  Detroit  Road, 
Cleveland,  OH  44145,  Telephone  (216)  899- 
0010.  ANSI/SDI  A123.1-82  Nomenclature  for 
Steel  Doors  and  Steel  Door  Frames. 

Tile  Council  of  America,  Inc.,  Box  3  J6, 
Princeton,  NJ  08542-0326,  Telephone  (609) 
921-7050.  Handbook  for  Ceramic  Tile 
Installation — 1993. 

Underwriters  Laboratories.  333  Pfingsten 
Road.  Northbrook,  IL  60062,  Telephone  (708) 
272-8800.  Electrical  Appliance  and 
Utilization  Equipment  Directory,  1992 

Water  Quality  Association,  4151  Naperville 
Road,  Lislt    IL  60532.  Telephone  (708)  396- 
1600. 

WQA  S-100    Household  Commericial  and 
Portable  E.xchange  Water  Softeners— 1985 

WQA  S-200    Household  and  Commercial 
Water  Filters— 1988 

WQA  S-300    Foint-of-Use.  Low  Pressure 
Reverse  Osmosis  Drinking  Water 
Systems— 1984 

WQA  S-400    Point-of-Use  Distillation 
Drinking  Water  Systems— 1986 
Wood  Moulding  and  Millwork  Producers 

P.O.  Box  25278.  Portland.  OR  97225, 

Telephone  (503)  292-9288. 

WM3-79    Exterior  Wood  Door  Frames 


Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Rules  and  Regulations    60253 


PART  200— {AMENDED] 

15.  Appendix  B  to  Part  200  is 
removed. 


Dated:  November  3, 1993. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  1  and  67 

[CGO  89-007;  CGO  8»-007a] 
RIN2115-AO60 

Documentation  of  Vessels;  Recording 
of  Instruments;  Fees 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  new  recording  practices  to 
fully  implement  the  provisions  of  the 
codification  of  the  Ship  Mortgage  Act. 
In  addition,  it  is  simplifying  the 
procedures  for  documentation  of  vessels 
and  establishing  new  and  revised  fees 
for  vessel  docimientation  services.  This 
final  rule  will  make  the  regulations 
easier  to  use  by  the  affected  public  and 
will  more  fully  implement  statutory 
requirements. 

DATES:  This  rule  is  effective  on  January 
1. 1994.  The  incorporation  by  reference 
of  a  certain  publication  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  1 
1994.  '    ' 

FOR  FURTHEH  INFORMATION  CONTACT:  Mrs. 
Patricia  J.  Williams.  Chief,  Vessel 
Documentation  Section.  Vessel 
Documentation  and  Tonnage  Survey 
Branch.  Merchant  Vessel  Inspection  and 
Documentation  Division,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  (202)  267- 
1492. 

Normal  office  hours  are  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Information 

The  principal  authors  of  this 
regulation  are  Thomas  L  Willis.  Project 
Manager.  Lieutenant  Commander  Don 
M.  Wrye,  Attorney  Advisor.  Vessel 
Documentation  and  Tonnage  Survey 
Branch,  and  C.G.  Green.  Project 
Counsel.  Office  of  Chief  Counsel. 
Regulatory  History 

On  March  26. 1992.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled 
"Documentation  of  Vessels;  Recording 
of  Instruments"  in  the  Federal  Register 
(57  FR  15044).  That  NPRM  contained 
the  Coast  Guard's  proposed  revision  of 
46  CFR  part  67,  setting  forth  standards 
and  procedural  simplifications  for 
documenting  vessels  and  filing  and 
recording  instruments  affecting  the  title 
of  documented  vessels.  On  May  20, 


1992.  the  Coast  Guard  published  an 
additional  NPRM  entitled 
"Documentation  of  Vessels;  Recording 
of  Instruments;  Fees"  in  the  Federal 
Register  (57  FR  21546).  The  addiUonal 
NPRM  set  forth  proposed  fises  for 
services  provided  based  on  the  revision 
to  part  67  proposed  on  March  26. 1992 
(57  FR  10544). 

Comments  on  both  proposals  were 
received  from  individuals,  law  firms, 
commercial  vessel  dociunentation 
services,  industry  groups,  and  maritime 
corporations.  The  Coast  Guard  received 
41  comments  on  its  proposed  standards 
and  procedures,  and  40  comments  on 
the  proposed  fees.  Although  some 
comments  were  received  after  the  close 
of  the  comment  period,  all  were 
considered  in  promulgating  this  final 
rule.  No  public  hearing  was  requested 
and  none  was  held. 

Followring  analysis  of  those  comments 
dealing  with  proposed  rules  for 
submission  of  citizenship  declarations. 
a  final  rule  entitled  "Documentation  of 
Vessels;  Recording  of  Instruments; 
Citizenship  Declarations"  was 
published  on  September  24. 1992  (57  FR 
44126).  This  final  rule  partially 
implemented  certain  provisions  of  the 
Coast  Guard's  proposal  of  March  26. 
1992.  regarding  filing  a  declaration  of 
citizenship  (MA-699)  in  connection 
with  the  filing  and  recording  of  certain 
instruments. 

In  the  interest  of  setting  forth 
documentation  regulations  as  clearly  as 
possible,  the  Coast  Guard  has  combined 
its  proposals  of  March  26. 1992  (57  FR 
10544).  and  May  20. 1992  (57  FR 
21546).  into  this  single  final  rule.  The 
comments  received  in  response  to  both 
proposals  are  discussed  below.  Because 
this  final  rule  revises  all  of  part  67.  the 
changes  made  in  the  final  rule  of 
September  24. 1992  (57  FR  44126). 
concerning  citizenship  declarations  are 
republished  without  change  in  this  rule. 

Background  and  Purpose 

On  November  28. 1988.  Congress 
enacted  Public  Law  100-710  (the 
"Codification  Act")  which  amended  and 
codified  the  Ship  Mortgage  Act.  1920 
into  46  U.S.C.  chapter  313;  amended  the 
Shipping  Act.  1916  (46  U.S.C.  app.  808); 
and  eliminated  the  prohibition  against 
collecting  fees  for  commercial  vessel 
documentation  services  by  amending  46 
U.S.C.  2210.  The  CodificaUon  Act  was 
the  subject  of  technical  corrections 
("Corrections")  when  Congress  enacted 
Pub.  L.  101-225.  Both  the  Codification 
Act  and  the  Corrections  introduced 
significant  changes  which  are  at 
variance  with  the  former  law  and  with 
existing  Coast  Guard  regulations. 


Most  of  the  provisions  of  the 
Codification  Act  which  require  changes 
to  the  Coast  Guard's  regulations  became 
effective  on  January  1, 1989.  Certain  of 
the  changes  were  unequivocal  and  were 
implemented  by  an  interim  final  rule 
pubhshed  October  12, 1989  (54  FR 
41835).  The  interim  final  rule  was 
adopted  as  final  in  a  rulemaking 
published  January  10.  1991  (56  FR  960). 

Other  statutory  revisions,  some  of 
which  became  effective  on  January  1, 
1989,  and  others  which  became  effective 
on  January  1, 1990.  required  a  more 
considered  approach,  including  the 
opportunity  tor  public  comment.  These 
latter  changes  were  the  subject  of  the 
NPRM  published  March  26. 1992  (57  FR 
10544).  The  intent  of  the  Codification 
Act  and  the  Corrections  was  to  simplify 
and  streamline  the  documentation 
process.  Accordingly,  the  Coast  Guard 
has  revised  all  of  its  regulations  to 
simpHfy  and  clarify  the  rules  and 
present  them  in  a  more  orderly  fashion. 
In  addition  to  requiring  changes  in  the 
Coast  Guard's  regulations,  the 
Codification  Act  also  required  changes 
in  rules  administered  by  the  Maritime 
Administration  affecting  the  transfer  of 
documented  vessels.  Those  rules,  which 
are  set  forth  in  46  CFR  part  221  were  the 
subject  of  an  interim  final  rule 
published  on  February  2, 1989  (54  FR 
5382,  amended  at  54  FR  8195).  In 
addition,  the  Maritime  Administration 
published  a  notice  of  proposed 
rulemaking  on  April  13, 1990  (55  FR 
14040),  and  a  second  interim  final  rule 
on  July  3,  1991  (56  FR  30656). 
Following  a  comment  period,  the 
Maritime  Administration  published  a 
final  rule  on  June  3. 1992  (57  FR  23470). 
That  rule  was  at  variance  with  the  Coast 
Guard  requirements  which  were  then  in 
force  with  regard  to  the  requirement  to 
file  Declarations  of  Citizenship  with 
certain  instruments  affecting  the  title  of 
documented  vessels.  In  order  to  reduce 
uncertainty  regarding  the  validity  of 
certain  instruments,  and  to  allow  the 
Coast  Guard  to  immediately  eliminate  a 
needless  paperwork  burden  on  the 
public  estimated  at  19,600  hours  per 
year,  the  Coast  Guard  published  a  final 
rule  on  September  24. 1992  (57  FR 
44126).  which  conformed  the  Coast 
Guard's  regulations  regarding  the  filing 
of  Declarations  of  Qtizenship  to  those  of 
the  Maritime  Administration. 

In  addition  to  the  foregoing,  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  ("Reconciliation  Act")  (Public  Law 
101-508)  requires  the  Coast  Guard  to 
establish  user  fees  for,  among  other 
things.  Coast  Guard  services  related  to 
vessel  documentation.  The  user  fees 
required  by  the  Reconciliation  Act  were 
the  subject  of  the  NPRM  published  on 
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May  20, 1992  (57  FR  21546).  Prior  to  the 
Reconciliation  Act,  the  only  vessel 
documentation  fees  prescribed  by  the 
Coast  Guard  were  for  services  related  to 
recreational  vessels,  and  several  fees 
prescribed  by  statute  relative  to 
recording  instruments  affecting  the  title 
of  documented  vessels.  As  required  by 
the  Reconciliation  Act,  the  fees  set  forth 
in  this  rule  use  the  criteria  in  31  U.S.C. 
9701  and  reflect  the  Coast  Guard's 
current  program  costs  associated  with 
commercial  and  recreational  vessel 
transactions.  By  implementing  these 
fees,  the  Coast  Guard  will  recover 
current  operating  and  overhead  costs 
associated  with  vessel  documentation 
and  filing  and  recording  activities  under 
46  U.S.C.  chapters  121  and  313.  The 
fees  in  this  rule  will  be  reviewed 
annually  to  determine  if  adjustments  or 
changes  are  necessary.  The  Coast  Guard 
will  revise  these  fees  when  costs  change 
because  of  inflation,  deflation,  or 
changes  in  the  way  services  are 
provided.  In  addition,  nevf  statutes  may 
require  the  Coast  Guard  to  estabhsh  new 
regulations  or  make  substantive 
amendments  to  its  existing  regulations. 
When  this  occiirs,  the  Coast  Guard  will 
propose  appropriate  user  fees  in  each 
rulemaking. 

Discussion  of  Comments  and  Changes 

Some  of  the  comment  letters  were 
very  detailed  in  their  comments  and 
suggestions,  while  others  raised 
questions  or  simply  supported  or 
opposed  certain  sections  of  the 
proposed  rules  without  detailed 
comments  or  suggestions.  Each 
comment  letter  received  has  been 
considered  in  the  development  of  this 
final  rule. 

Among  the  conunent  letters  were  four 
requests  for  an  extension  of  the 
comment  period  for  the  proposal 
published  March  26. 1992  (57  FR 
10544).  The  Coast  Guard  allowed  90 
days  for  comment  instead  of  the  usual 
60  days.  It  is  doubtful  that  any  new 
substantive  material  would  be 
developed  as  a  result  of  extending  the 
comment  period.  Accordingly,  the 
comment  period  was  not  extended.  The 
substantive  comments  received  are 
discussed  below. 

Four  comments  were  received 
concerning  the  definition  of 
acknowledgment.  One  comment  merely 
expressed  support  for  the  proposed 
change.  Three  noted  that  tne  attestation 
which  the  Coast  Guard  proposed  to 
accept  as  an  acknowledgment  was 
actually  a  notarization  and  not  a  true 
acknowledgment.  One  comment 
observed  that  not  all  of  the  States  have 
adopted  one  of  the  uniform  acts 
regarding  acknowledgments.  It  also 


noted  that  the  proposed  format  for  a 
imiversally  acceptable  acknowledgment 
for  vessel  documentation  purposes 
might  not  satisfy  the  legal  requirements 
for  an  acknowledgment  in  a  given  State. 
In  addition,  the  comment  stated  that  the 
definition  of  acknowledgement  as  a 
"certificate  issued  imder  the  Hague 
Convention  Abolishing  the  Requirement 
for  Legalisation  of  Pubhc  Documents, 
1961"  needs  elaboration.  The  Coast 
Guard's  sole  purpose  in  providing 
certain  standards  for  acknowledgments 
is  to  define  the  minimal  requirements 
which  must  be  met  in  order  to  make 
instruments  eUgible  for  fiUng  and 
recording.  The  proposed  definition, 
which  is  based  upon  the  statutory 
definition  in  46  U.S.C.  31301,  was  not 
intended  to  be  an  exhaustive  or 
exclusive  list  of  acceptable  forms  of 
acknowledgment.  Although  the  Coast 
Guard  is  aware  that  some  States  may 
have  additional  requirements  for 
acknowledgments,  the  legislative 
history  of  the  underlying  statute  makes 
clear  that  the  Secretary  can  prescribe  a 
imiform  form  of  acknowledgment  or 
notarization.  (H.R  100-918}  Based  on 
the  comments,  the  definition  of 
acknowledgment  has  been  expanded  to 
clarify  that  acknowledgments  or 
notarizations  made  pursuant  to  the  laws 
of  any  State  satisfy  the  Federal  statutory 
requirements  for  acknowledgments  of 
instruments.  In  addition  to  amending 
the  proposed  form  of  acknowledgment 
to  include  the  term  "acknowledged," 
there  is  a  fuller  discussion  of  procedures 
to  be  fulfilled  in  affixing  certificates  or 
"apostilles"  pursuant  to  the  Hague 
Convention  Abohshing  the  Requirement 
for  Legahsation  of  Public  Documents, 
1961. 

One  comment  contended  that  the 
words  "as  defined  in  this  section"  in  the 
definition  of  citizen  should  be  struck  as 
meaningless.  The  Coast  Guard  agrees 
and  has  made  the  suggested  change. 

One  comment  objected  to  the 
inclusion  of  "passengers"  in  the 
definition  of  coastwise  trade,  noting  that 
the  term  "coastwise  trade"  more 
appropriately  applies  to  transportation 
of  merchandise.  Although  the  Coast 
Guard  agrees  that  the  comment  is 
technically  correct,  it  is  noted  that 
imder  the  statutes  administered  by  the 
U.S.  Customs  Service  a  coastwise 
endorsement  is  required  for 
transportation  of  passengers  between 

{>oints  embraced  within  the  coastwise 
aws  of  the  United  States.  Therefore,  the 
definition  was  not  changed. 

One  comment  contended  that  the 
definitions  of  the  terms  coastwise  trade 
and  fisheries  were  not  new.  Although 
the  terms  are  not  new,  their  definitions 
have  been  revised  to  conform  to 


statutory  changes.  That  comment  further 
inquired  about  the  change  in  the 
wording  of  the  definition  of  coastwise 
trade  from  "a  point  in  the  United  States 
embraced  within  the  coastwise  laws"  to 
"points  embraced  within  the  coastwise 
laws  of  the  United  States."  The  change 
is  required  because  Pub.  L.  100-329 
expanded  the  scope  of  section  27  of  the 
Merchant  Marine  Act,  1920,  (46  U.S.C. 
app.  883),  to  Include  transportation 
from  a  point  or  place  in  the  United 
States  to  a  point  or  place  in  the  ■ 
Exclusive  Economic  Zone  of  the  United 
States. 

One  comment  noted  that  the  word 
"shellfish"  had  been  inadvertently 
omitted  from  the  definition  of  fisheries. 
That  omission  has  been  corrected. 

The  definition  of  hull  was 
characterized  by  one  comment  as 
potentially  confusing  when  read  in 
conjunction  with  the  definition  of 
superstructure.  As  proposed,  it  would 
be  possible  to  conclude  that  the  main 
deck  of  a  vessel  is  included  in  neither 
its  hull  nor  superstructure.  The 
definition  of  superstructure  has  been 
amended  to  avoid  coldfusion. 

Two  comments  observed  that  the 
Virgin  Islands  should  have  been 
included  in  the  definition  of  United 
States.  That  observation  is  correct,  and 
the  oversight  has  been  corrected. 

Section  67.7  has  been  amended  in 
response  to  a  comment  to  clearly  reflect 
the  requirement  that  a  valid 
endorsement  is  required  for  vessel 
operation. 

Six  coDunents  addressed  §  67.11.  Each 
comment  addressed  a  shghtly  different 
portion  of  the  section,  noting  the  need 
for  consistency  between  Coast  Guard 
regulations  and  pertinent  Maritime 
Administration  regulations  in  46  CFR 
part  221.  Review  of  the  comments 
revealed  that  the  proposed  rulemaking 
had  inadvertently  stated  that  only 
vessels  owned  by  citizens  of  the  United 
States  as  defined  in  section  2  of  the 
Shipping  Act,  1916  (46  U.S.C.  app.  802) 
require  approval  of  the  Maritime 
Administration  prior  to  transfer  to 
foreign  registry  or  operation  under  the 
authority  of  a  foreign  country.  However, 
section  9  of  the  Shipping  Act,  1916  (46 
U.S.C.  app.  808)  provides  that  approval 
of  the  Maritime  Administration  is 
required  for  any  docimiented  vessel  to 
be  transferred  to  foreign  registry  o* 
operated  imder  the  authority  of  a  foreign 
country,  whether  oi  not  the  owner  is  a 
citizen  within  the  meaning  of  section  2 
of  the  Shipping  Act.  1916  Section  67.11 
has  been  rewritten  in  this  final  rule  to 
properly  reflect  the  requirements  of  the 
apphcable  statutes  and  to  conform  mere 
closely  to  the  rules  of  the  Maritime 
Administration. 
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Two  comments  expressed  the  opinion 
that  the  cross  reference  in  §  67.12  to  46 
CFR  subpart  1.03  dealing  with  the  right 
of  appeal  is  confusing.  TTiey  suggest  that 
part  67  be  expanded  to  set  out  ^e 
applicable  sections  of  subpart  1.03  or 
that  reference  be  made  to  specific 
applicable  sections  of  subpart  1.03.  The 
Coast  Guard  does  not  agree.  Complying 
with  those  suggestions  would  require 
revision  of  part  67  whenever  subpart 
1.03  is  revised,  and  would  increase  the 
potential  for  the  public  to  be  misled. 
However,  the  Coast  Guard  has  decided 
to  amend  the  procedural  appeal 
provisions  in  subpart  1.03  to  clarify 
their  appUcation  to  vessel 
documentation  decisions. 

One  comment  suggested  that  S  87.15 
should  provide  for  a  temporary 
Certificate  of  Documentation  for  vessels 
not  previously  documented,  and  which 
are  to  be  used  exclusively  for 
recreational  purposes.  The  comment 
asserts  that  46  U.S.C.  12102(b)  provides 
statutory  authority  for  issuing  temporary 
dociunents  to  avoid  delays  caused  by  a 
heavy  workload.  That  assertion  is  a 
strained  reading  of  the  statute.  Section 
12102(b)  was  originally  enacted  as  part 
of  the  Vessel  Docximentation  Act,  1980, 
and  was  intended  solely  to  allow 
doomientation  of  vessels  prior  to 
issuance  of  tonnage  certificates. 
Although  there  are  no  plans  at  present 
for  issuance  of  temporary  Certificates  of 
Documentation  for  any  purpose,  the 
suggestion  will  be  reviewed  in  the 
future. 

Two  comments  noted  that  in  §  67.17, 
Wake  Island  had  been  omitted  &x)m  the 
list  of  places  with  which  a  vessel  with 
a  registry  endorsement  may  trade.  The 
comments  are  correct,  and  the  oversight 
has  been  corrected. 

One  comment  argued  that  paragraphs 
(a)  and  (b)  of  §67.19  should  be 
reworded,  by  substituting  the  words 
"gives  a  lawful  right  to  a  vessel  to 
engage  in  •  •  •"for  "entitles  a  vessel 
to  employment  in  •  •  '"It  is  also 
suggested  that  a  similar  change  be  made 
in  paragraph  (d).  The  purpose  of  the 
comment  is  to  support  the  submitter's 
contention  that  the  First  and  Second 
Provisos  of  section  27  of  the  Merchant 
Marine  Act  of  1920  ("First  Proviso"  and 
"Second  Provision")  are  inapplicable  to 
any  vessel  which  has  never  actually 
been  doomiented  with  a  coastwise  or  a 
Great  Lakes  endorsement,  and  therefore, 
in  the  submitter's  opinion,  has  never 
gained  a  lawful  right  to  engage  in 
coastwise  or  Great  Lakes  trade.  The 
Coast  Guard  does  not  agree.  Both  Coast 
Guard  and  the  U.S.  Customs  Service, 
which  was  formerly  responsible  for  ' 
doounentation  of  vessels  under  the  U.S. 
flag,  have  consistently  held  that  a  vessel 


gains  the  lawful  right  to  engage  in  the 
coastwise  trade  by  virtue  of  meeting 
build  and  ownership  requirements,  not 
by  virtue  of  having  obtained  the 
endorsement  reqiiL^  to  engage  in  that 
trade.  This  interpretation  is  also 
consistent  with  the  long-held  policy  of 
the  Coast  Guard  that  the  right  to  engage 
in  the  restricted  trades  is  an  entitlement 
that  appertains  to  the  vessel  and  arises 
as  a  matter  of  law  upon  meeting  the 
requisite  conditions.  On  the  other  hand, 
a  coastwise  endorsement  is  a  license  to 
engwe  in  the  coastwise  trade.  Although 
a  right  is  not  necessarily  dependent 
upon  a  license  or  registration,  exercising 
that  right  may  require  obtaining  a 
hcense  or  other  registration.  As  an 
example,  U.S.  citizens  have  the  lawful 
right  to  vote,  but,  in  most  cases,  must 
register  In  order  to  exercise  that  right. 
The  same  comment  also  recommends 
changes  to  §  67.50.  67.57,  67.59,  67.63, 
67.177  to  make  them  consistent  with  the 
recommended  amendment  to  §67.19. 
Because  the  Coast  Guard  does  not  agree 
with  the  comment's  interpretation  of  the 
meaning  of  the  First  and  Second  Proviso 
of  section  27,  none  of  the  suggested 
changes  have  been  adopted. 

One  comment  questioned  the 
propriety  of  granting  coastwise  and 
Great  Lakes  privileges  to  any  vessel 
which  as  the  subject  of  a  forfeiture  for 
breach  of  law  of  the  United  States  if  that 
vessel  had  previously  lost  coastwise 

f)rivi  leges  by  virtue  of  having  been  sold 
oreign.  The  comment  is  based  on 
language  in  the  First  Proviso  which 
states  that  any  such  vessel  losing  its 
coastwise  trading  privileges  as 
discussed  shall  not  thereafter  acquire 
the  right  to  engage  in  the  coastwise 
trade.  (46  U.S.C  app.  883).  However, 
the  restriction  is  not  absolute.  Congress 
may,  and  in  fact  frequently  does,  grant 
special  legislative  relief  from  the  First 
Proviso.  Further,  vessels  qualifying 
under  the  Wrecked  Vessel  Statute  (46 
U.S.C.  app.  14)  have  previously  lost 
trading  privileges  restored.  Likewise, 
the  Coast  Guard's  long-standing  position 
is  that  although  a  vessel  loses  coastwise 
trading  privileges  upon  sale  foreign,  it 
may  regain  those  privileges  if  it  is 
subsequently  forfeited  for  breach  of  law 
ofthe  United  States. 

Section  67.31  is  not  new,  as  one 
comment  asserted,  but  is  an  almost 
verbatim  restatement  of  existing 
§  67.03-2.  Three  comments  objected  to 
paragraph  (b)  which  requires  that  where 
title  to  a  vessel  is  held  by  an  entity 
comprised  in  whole  or  in  part  of  other 
entities  which  are  not  individuals,  each 
entity  contributing  to  the  stock  or  equity 
quahfication  ofthe  entity  holding  title 
must  be  a  citizen  eligible  in  its  own 
right  to  document  the  vessel  with  the 


trade  endorsement(s)  sought.  This 
section  has  been  the  subject  of  litigation. 
Conoco,  Inc.  v.  Skinner,  970  F  2d  1206 
(3d  Circ.  1992).  The  Third  Circuit  Court 
of  Appeals  has  upheld  the  regulation 
from  which  this  section  is  derived  as 
proper. 

Two  of  the  comments  addressing 
§67.31  also  argued  for  adoption  of  a 
"fair  inference"  rule,  which  would 
establish  a  standard  for  use  by  publicly 
traded  corporations  to  infer  the 
percentage  of  stock  owned  by  U.S. 
citizens.  The  comments  indicated  that 
the  Coast  Guard  should  adopt  such  a 
test  to  conform  its  regulations  to  those 
of  the  Maritime  Administration.  The 
Coast  Guard  has  consistently  declined 
to  adopt  a  fcdr  inference  rule.  The 
standard  most  often  suggested  is  one 
based  on  the  address  ofthe 
stockholdera.  The  Coast  Guard  will  not 
accept  any  standard  based  solely  upon 
the  address  ofthe  stockholders.  In 
today's  business  climate  of  tiered 
corporate  structures  and  complex  equity 
ownerahip  arrangements  it  is  not 
unusual  to  find  entities  which  are  not 
U.S.  citizens,  but  which  have  a  U.S. 
address,  owing  significant  percentages 
of  the  stock  in  a  publicly  traded 
corporation  which  owns  a  U.S.  vessel 
Vessel-owning  corporations  are  not' 
routinely  required  to  provide  supporting 
evidence  that  their  stock  is  owned  by 
U.S.  citizens,  even  to  establish 
eligibility  for  coastvidse  or  fisheries 
endorsements.  The  documentation 
application  form  (Form  CG-1258). 
requires  only  that  a  vessel  owner  state, 
within  broad  ranges,  the  amount  of 
stock  owned  by  U.S.  citizens. 

In  the  past,  some  corporations  were 
required  to  provide  evidence 
establishing  their  eligibility  because  the 
Coast  Guard  had  reason  to  suspect  they 
did  not  meet  stock  interest 
requirements.  A  presumption  in  favor  of 
eligibility  in  those  cases  would  not  have 
precluded  the  Coast  Guard  from 
requiring  the  additional  information. 
The  Coast  Guard's  experience  is  that  a 
presumption  in  favor  of  eligibility 
would  not  serve  to  further  reduce  the 
paperwork  burden  on  the  public  or 
make  the  docimientation  process  any 
more  efficient.  The  documentation  laws 
are  meant  to  be  restrictive  and  are 
intended  to  limit  the  persons  who  are 
eligible  to  dociunent  vessels  imder  U.S. 
flag  and  acquire  trading  privileges. 
Corporations  can  make  proof  of 
citizenship  less  difficult,  for  instance  by 
restricting  sale  of  their  stock  to  U.S. 
citizens,  or  using  a  transfer  agent  to 
administer  a  dual  stock  certificate 
system.  Of  courae,  any  U.S.  corporation 
that  is  unwilling  to  subject  itself  to  the 
possibility  of  having  to  prove  that  it 
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qualifies  for  coastwise  or  fisheries 
privileges  can  choose  not  to  seek  them. 
The  Coast  Guard  will  not  be  bound  by 
an  presumptions  or  inferences  in 
making  eligibility  determinations  for 
documentation  purposes.  Therefore, 
none  have  been  incorporated  into  this 
final  rule. 

Five  comments  were  received 
regarding  the  proposal  in  §  67.37  which 
would  permit  documentation  of  a  vessel 
by  a  trust  notwithstanding  the  existence 
of  non'Citizen  beneficiaries  who  do  not 
have  an  enforceable  interest  in  the  trust. 
Four  of  the  comments  found  the  rule  too 
restrictive,  noting  that  the  rules 
concerning  trusts  have  proven 
troublesome  in  recreational  vessel 
docurrkentation.  The  fifth  comment 
supported  the  rule  as  WTitten.  While  it 
is  recognized  that  restrictive  citizenship 
requirements  may  prove  troublesome  in 
documenting  recreational  vessels,  the 
Coast  Guard's  position  is  that  current 
law  prohibits  documentation  of  a  vessel 
owned  in  a  trust  arrangement  where 
non-citizens  hold  an  enforceable  - 
interest  in  the  trust.  The  enforceable 
interest  requirement  only  defines 
citizenship  with  respect  to  the  eligibihty 
of  a  trust  to  document  a  vessel  under  46 
U.S.C.  12102.  A  trust  seeking  to 
document  a  vessel  with  a  coastwise 
endorsement  must  also  meet  the 
citizenship  requirements  of  2  of  the 
Shipping  Act.  1916  (46  U.S.C.  app.  802). 

One  comment  agreed  with  the 
wording  of  §  67.39,  dealing  with 
corporations,  but, took  exception  to  the 
Coast  Guard's  interpretation  of  the 
statutory  requirement  on  which  the 
regulation  is  based.  The  Coast  Guard  has 
consistently  held  that  when  a 
corporation  has  both  a  chief  executive 
officer  and  president,  both  must  be  U.S. 
citizens.  That  interpretation  is 
consistent  with  the  language  of  46 
use.  121102(a)(4),  which  requires  that 
the  "president  or  other  chief  executive 
officer"  must  be  citizens.  To  be 
consistent  with  the  requirement  that 
documented  vessels  be  owned  by  U.S. 
citizens,  it  is  necessary  to  read  the  word 
"or"  as  conjunctive,  and  not  as 
exclusive  in  nature.  Therefore,  when  a 
corporation  has  both  a  chief  executive 
officer  and  a  president,  it  is  not 
permissible  for  merely  one  or  the  other 
to  be  a  citizen.  The  Coast  Guard's 
interpretation  also  furthers  the  general 
piuposa  of  the  statute  ensuring  that 
corporate  officers  with  actual  or 
ostensible  authority  to  act  on  behalf  of 
the  corporation  be  U.S.  citizens. 

It  was  correctly  noted  by  one 
comment  that  part  of  §  67.41  was 
omitted,  so  that  the  section  failed  to 
state  the  purpose  for  which  it  defines 
governmental  entities  as  citizens.  That 


oversight  has  been  corrected  so  that  it 
now  states  that  "A  governmental  entity 
is  a  citizen  for  the  purpose  of  obtaining 
a  vessel  document  •  *   *." 

No  comments  were  received  regarding 
§  67.45,  which  sets  forth  the  citizenship 
savings  provision  for  fishing  vessels. 
This  section  was  promulgated  in  its 
present  form  in  the  Coast  Guard's  final 
rule  (CGD  88-031)  published  on 
December  12, 1990  (55  FR  51244), 
implementing  the  Commercial  Fishing 
Industry  Vessel  Anti-Reflagging  Act  of 
1987.  As  was  noted  in  the  NPRM  of 
March  26,  1992,  this  section  has  been 
the  subject  of  litigation.  In  Southeast 
Shipyard  Assn.  v.  United  States,  No. 
90-11142  (D.D.C.,  April  30, 1991).  the 
District  Court  decided  that  the  Coast 
Guard's  interpretation  of  the  citizenship 
savingsWovision  of  the  Commercial 
Fishing  Industry  Vessel  Anti-Reflagging 
Act  of  1987  was  incorrect.  Also  as  noted 
the  NPRM  of  March  26. 1992.  the 
decision  of  the  District  Court  was  under 
appeal.  On  September  21, 1992,  the 
Coast  Guard  published  an  advance 
notice  of  proposed  rulemaking  (57  FR 
43432;  CGD  88-031a).  seeking 
comments  on  a  number  of  issues  which 
would  need  to  be  addressed  in  order  to 
develop  a  rule  consistent  with  the  order 
of  the  District  Court  should  that  order  be 
upheld  on  appeal.  On  November  24, 
1992.  the  Circuit  Court  of  Appeals  for 
the  District  of  Columbia  reversed  the 
decision  of  the  District  Court  and 
upheld  the  Coast  Guard's  interpretation 
of  the  citizenship  savings  provision. 
Therefore,  this  section  is  unchanged  in 
this  final  rule.  On  March  4. 1993,  the 
Coast  Guard  pubUshed  a  notice  in  the 
Federal  Register  (58  FR  12352) 
withdrawing  the  advance  notice  of 
proposed  rulemaking  published  on 
September  21, 1992.  Since  the  Circuit 
Court's  decision  was  not  appealed,  the 
Coast  Guard  considers  this  matter 
closed. 

One  comment  addressing  §  67.50 
questioned  the  omission  of  a  previous 
requirement  for  presentation  of  title 
evidence  upon  a  change  of  legal  name 
of  the  vessel  owner.  The  omission  was 
deliberate  since  a  change  of  legal  name 
does  not  actually  constitute  a  change  in 
ownership. 

Four  comments  observed  that  the 
simplified  methods  of  establishing  title 
to  vessels  described  in  §  67.53  are 
subject  to  misuse  and  fraud,  and  should 
not  be  encouraged.  The  NPRM  merely 
proposed  options  whereby  owners  of 
certain  vessels  may  use  a  simplified 
method  to  establish  title  to  a  vessel. 
While  the  simplified  method  of 
establishing  title  may  not  be  foolproof, 
any  title  system  is  vulnerable  to  fraud. 
Furthermore,  46  U.S.C.  12104(3) 


specifically  provides  that  a  Certificate  of 
Documentation  is  not  conclusive 
evidence  of  ownership  in  a  proceeding 
in  which  ouTiership  is  in  dispute. 

One  comment  suggested  that  it  would 
be  appropriate  to  include  language  in 
§  67.57  dealing  with  coastwise  trade 
prohibitions  for  vessels  built  with  the 
aid  of  a  construction-differential 
subsidy  under  the  provisions  of  Article 
(sic)  V  of  the  Merchant  Marine  Act  of 
1936.  The  Coast  Guard  does  not  agree. 
Title  V  of  that  Act  (46  U.S.C  app.  1151- 
1161.  as  amended),  generally  limits 
vessels  built  with  construction 
differential  subsidy  funds  to  foreign 
trade,  and  with  few  exceptions,  bars 
them  from  "domestic"  trade.  However, 
notwithstanding  the  requirement  in 
sections  1153  and  1154  providing  that 
such  vessels  must  be  documented  under 
the  laws  of  the  United  States,  Title  V  is 
silent  on  the  issue  of  coastwise  trade. 
Moreover,  any  restrictions  on  vessel 
operation  pursuant  to  the  strictures  of 
Title  V  arise  as  a  contractual 
arrangement  which  is  outside  the  scope 
of  the  Coast  Guard's  responsibilities 
xmder  the  vessel  documentation  laws. 

One  comment  stated  the  fact  that  a 
chain  of  title  beginning  with  a 
Manufacturer's  Certificate  of  Origin  is 
deemed  incomplete  is  a  reason  to 
combine  the  Manufacturer's  Certificate 
(or  Statement)  of  Origin  with  the 
Builder's  Certification.  The  two  forms 
serve  somewhat  different  purposes,  and 
while  the  Coast  Guard  does  not  oppose 
combining  the  two,  it  lacks  the  statutory 
authority  to  do  so. 

One  comment  noted  an  error  in  the 
cross  reference  to  §  67.13(b)  in 
paragraph  (a)  of  §  67.63.  The  cross 
reference  should  have  been  to 
§  67.131(b).  That  error  has  been 
corrected.  Paragraph  (b)  of  §  67.63  has 
also  been  reworded  in  order  to  eliminate 
the  inadvertent  suggestion  that 
presentation  of  title  evidence  is 
applicable  only  to  vessels  documented 
pvirsuant  to  the  Wrecked  Vessel  Statute 
(46  U.S.C.  app.  14).  Presentation  of  title 
evidence  is  also  required  for  vessels 
documented  pursuant  to  grants  of 
special  legislation. 

Several  comments  objected  to  the 
provision  in  §  67.73.  permitting  use  of 
the  reverse  of  either  the  Builder's 
Certification  on  form  CG-1261  or  the 
Manufacturer's  Certificate  of  Origin  to 
transfer  undocumented  vessels  from  the 
party  for  whom  built.  The  Coast  Guard 
notes  that  these  methods  of  evidencing 
transfer  of  title  are  permissible,  not 
mandatory,  and  that  parties  still  have 
the  option  to  present  a  bill  of  sale  if 
desired. 
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In  response  to  a  comment,  $  67.79  has 
been  reworded  for  clarity  without 
substantive  change. 

Comments  received  in  regard  to 
§  67.83  demonstrated  the  need  for  a 
section  devoted  to  sale  of  vessels 
deemed  abandoned  under  State  statute. 
Accordingly.  §  67.91  has  been  added  to 
address  passage  of  title  in  this  manner. 
Another  comment  suggested  that  only 
an  affidavit  from  a  foreclosing  party 
should  be  required,  that  there  should  be 
no  requirement  for  submission  of  the 
instrument  under  which  foreclosure  was 
made,  and  that  the  Coast  Guard  was 
placing  "undue  burden"  on  itself  in 
requiring  demonstration  of  compliance 
with  the  terms  of  the  instrument  and 
any  applicable  statutes.  The  Coast 
Guard  disagrees.  The  requirements  of 
the  regulation  are  the  minimum 
necessary  to  ensure  that  there  has  been 
actual  passage  of  title,  and  that  the 
passage  of  title  was  in  accordance  with 
State  law. 

One  comment  urged  the  Coast  Guard 
to  merge  the  Builder's  Certification 
provided  for  in  §  67.99  with  the  form 
used  for  a  Manufacturer's  Certificate  cf 
Origin.  As  discusse-l  earlier  in  this 
preamble,  the  Coast  Guard  does  not 
disagree  witii  this  suggestion.  However, 
the  Coast  Guard  has  concluded  that  it 
does  not  have  the  statutory  authority  to 
mandate  combining  the  forms.  Another 
comment  recommended  controlling  the 
issuance  of  duplicate  Builder's 
Certification.  It  was  suggested  that  this 
could  be  done  by  requiring  any  person 
issuing  a  Builder's  Certification  to 
report  that  fact  to  the  Coast  Guard  for 
inclusion  in  the  "Coast  Guard's  data 
bank*  •  *."  While  this  suggestion  may 
seem  simple  to  implement,  the  Coast 
Guard  considers  it  impracticable.  There 
is  neither  a  restriction  on  who  may 
build  a  vessel  nor  a  central  registry  of 
"data  bank"  for  vessel  builders,  many  of 
whom  may  build  only  one  or  two 
vessels.  Accordingly,  it  would  be 
virtually  impossible  to  enforce  such  a 
provision. 

In  response  to  §  67.101,  one  comment 
requested  a  definition  of  "competent 
and  persuasive  evidence."  The  term  is 
a  standard  by  which  the  Coast  Guard 
evaluates  evidence  of  build. 
Promulgating  a  regulatory  definition  of 
that  term  may  ultimately  prove  to 
severely  limit  the  types  of  evidence 
which  might  help  to  establish  the  facts 
of  vessel  build.  The  same  comment 
s-apjasted  that  a  statement  of  a  "certified 
sur\'eyor"  should  be  sufficient  to 
establish  the  facts  of  vessel  build.  That 
suggestion  has  not  been  adopted  since 
surveyors  typically  are  knowledgeable 
about  a  vessel's  condition  and  value,  but 
will  rarely,  if  even,  know  if  (a)  the 


manufactiirer  fabricated  all  major 
components  of  the  vessel's  hull  or 
superstructure  in  the  U.S..  and  (b)  the 
identity  of  the  personts)  for  whom  the 
vessel  was  built,  along  with  the 
ownership  percentage  of  the  vessel 
vested  in  each. 

One  comment  stated  that  the 
requirements  set  forth  in  subpart  G 
"duplicated"  measurement 
requirements  in  46  CFR  part  69.  The 
Coast  Guard  does  not  agree.  Subpart  of 
part  67  provides  basic  information 
needed  by  applicants  for  vessel 
documentation,  and  links  part  69  by 
cross  reference. 

There  was  general  support  for 
identifying  the  managing  owner  of  a 
vessel  as  required  in  §  67.113,  provided 
that  owners  of  vessels  which  are 
currently  docimiented  do  not  have  to 
exchange  those  documents  or  make  a 
filing  to  designate  a  managing  owner. 
There  are  no  plans  to  require  any  such 
filings  or  exchanges  of  documents. 
However,  designation  of  a  managing 
owner  will  be  required  for  vessels 
currently  docimiented  whenever  the 
document  is  required  to  be  exchanged 
in  accordance  with  §  67.167.  or  replaced 
in  accordance  with  §  67.169.  Or.e 
comment  objected  to  allowing  the 
address  of  the  managing  owner  of  a 
vessel  to  be  based  upon  "any  residence" 
suggesting  that  the  requirement  be 
restricted  to  "principal  residence."  It  is 
asserted  that  this  would  assist  in 
determining  which  documentation 
office  would  be  most  likely  to  have  the 
records  of  a  particular  vessel,  and 
establish  a  single  place  at  which  a  vessel 
owner  would  be  subject  to  personal 
jurisdiction  as  a  foreclosure  action. 
Another  comment  suggested  restricting 
the  choices  of  an  individual  vessel 
owner  to  the  ovmer's  "principal 
residence"  or  "principal  place  of 
business."  The  Coast  Guard  does  not 
agree  that  limiting  a  vessel  ovraer's 
options  for  establishing  the  port  of 
record  would  be  particularly 
advantageous  in  determining  which  port 
of  documentation  would  be  most  likely 
to  have  records  of  a  vessel  owned  by  a 
certain  owmer,  or  necessary  to  establish 
personal  jurisdiction  in  foreclosure 
actions.  Allowing  individuals  to 
establish  addresses  based  upon 
principal  places  of  business  is  not 
considered  a  good  idea  since  in  the 
event  of  relocation,  the  Post  Office  will 
generally  forward  mail  addressed  to 
one's  residence,  but  the  same  service 
may  not  be  available  for  mail  addressed 
to  an  individual  at  a  place  of  business. 
The  Coast  Guard's  present  computer 
search  capabilities  make  rigid  port 
choices  less  important.  Moreover,  by 
requiring  that  all  vessels  owned  by  an 


owning  entity  must  have  the  same  port 
of  record,  there  is  a  greater  assurance 
that  all  records  for  a  given  vessel  owner 
will  be  found  at  the  same  location.  Two 
comments  suggested  that  the  Coast 
Guard  continued  its  past  practice  of 
allowing  the  address  of  the  managing 
owner  to  be  based  upon  the  address  of 
a  long-term  bareboat  charterer.  That 
practice  has  proven  problematic. 
Renewal  notices,  for  instance,  require  an 
affirmative  statement  about  such  things 
as  the  vessel  owner's  citizenship; 
charterers  are  rarely  able  to  make  such 
affirmations  with  any  degree  of 
certitude.  Moreover,  the  very  practice  of 
having  the  charterer  attend  to  vessel 
docuinantalion  fimctions  raises 
questions  about  the  de  facto  cwnership 
of  the  vessel.  Therefore,  the  suggestion 
is  not  adopted. 

Comments  on  relaxation  of  the  rule 
for  choice  of  hailing  port  contained  in 
§  67.119  were  generally  favorable. 
However,  one  vessel  docimaentation 
agent  objected  based  on  a  perception 
that  this  would  increase  the  opportimity 
for  smugglers  to  confuse  authorities.  An 
individual  questioned  the  purpose  of  a 
hailing  port  if  the  guidelines  for 
choosing  that  port  were  liberal.  The 
requirement  for  a  hailing  port  assists  in 
identifj-ing  vessels,  particularly  since 
there  is  no  prohibition  against  many 
vessels  bearing  the  same  name. 
Moreover,  because  the  hailing  port  will 
appear  on  the  Certificate  of 
Documentation  upon  implementation  of 
these  regulations,  it  will  in  fact  be  easier 
to  identify  an  unauthorized  alteration  of 
a  vessel's  hailing  port  by  smugglers  and 
other  miscreants. 

Several  persons  objected  to  the 
pro^sion  of  §  67.120  which  would  have 
deemed  vessel  documents  invalid  until 
the  vessel  was  properly  marked  with  its 
name,  hailing  port,  and  official  number, 
noting  that  such  a  provision  would  give 
rise  to  questions  about  the  efficacy  of  a 
mortgage  filed  to  evidence  a  security 
interest  in  the  vessel.  The  section  has 
been  corrected  to  provide  that  the 
vessel's  document  will  not  be  valid  for 
operation  until  it  is  marked  in 
accordance  with  the  regulations  found 
elsewhere  in  subpart  I. 

Section  67.123  has  been  amended  in 
response  to  a  comment  to  provide 
marking  criteria  for  certain  types  of 
vessels  for  which  the  usual  marking 
requirements  are  impracticable.  The 
same  conmient  queried  whether 
abbreviations  of  the  city  and  State  of  the 
hailing  port  would  be  permitted.  While 
generally  recognized  abbreviations,  such 
as  N.Y.,  N.Y.  would  be  permitted, 
determinations  concerning 
abbreviations  would  have  to  be  made  on 
a  case-by-case  basis.  The  final  authority 
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to  determine  the  propriety  of  a  given 
hailing  port,  including  abbreviations  in 
a  hailing  port,  and  the  proper  marking 
of  tha  vessel  is  vested  in  the  Officer  in 
Chdjge,  Marine  Inspection  for  the  zone 
in  which  the  vessel  is  principally 
operated. 

One  comment  noted  that  there  was  no 
provision  in  §  67.141  for  submission  of 
consent  of  the  vessel  mortgagee  to 
certain  vessel  documentation  actions,  if 
applicable.  That  oversight  has  been 
corrected. 

Two  comments  objected  to  the  fact 
that  the  prohibition  against  exchange  of 
a  document  without  mortgagee  consent 
in  §  P7.145  does  not  apply  to  vessels 
subject  only  to  mortgages  filed  or 
recorded  before  January  1, 1983,  and 
which  had  not  attained  preferred  status 
as  of  that  date.  The  distinction  in 
parapaph  Cb)  of  §  67,145  is  based  upon 
the  ptovisions  of  section  301(b)  of  the 
Corrections,  which  limits  the 
applicability  of  45  U.S.C.  12111(c)(5)  to 
those  mortgages  filed  or  recorded  after 
January  1, 1989,  the  effective  date  of  the 
statute,  and  to  those  mortgages  which 
had  attained  preferred  status  as  of  that 
date.  Accordingly,  no  change  has  been 
made. 

Two  comments  objected  to  the 
requirement  for  annual  renewal  of  the 
vessel's  endorsement(s)  in  §  67.163.  The 
Coast  Guard  considered  alternatives  to 
annual  renewal.  However,  experience 
has  shown  that  where  annual  renewal  is 
not  required,  vessel  owners  often  fail  to 
report  changes  of  address  and  other 
facts  which  may  require  exchange  of  the 
Certificate  of  Documentation,  In 
addition,  annual  renewal  helps  the 
Coast  Guard  fulfill  its  statutory 
responsibility  to  ensure  that  vessels 
engaging  in  restricted  trades  remain 
eligible  for  those  trades.  Because  the 
Post  Office  will  forward  mail  for  only 
one  year,  it  is  more  expensive  to  track 
down  vessel  owners  than  to  process 
renewals.  The  current  renewal  process 
requires  a  minimal  effort  by  the  vessel 
owner,  who  must  merely  sign  a  printed 
form  and  return  it  to  the  documentation 
officer.  There  is  no  requirement  to 
remorve  the  Certificate  from  the  vessel 
unless  there  is  a  change  requiring 
exchange  of  the  document.  One 
comment  requested  that  renewal  notices 
be  sent  to  bareboat  charterers  rather 
than  the  vessel  ov^Tier,  As  noted  earlier 
in  this  preamble,  the  bareboat  charterer 
is  usually  cot  qualified  to  make 
definitive  statements  about  the 
citizenship  of  the  vessel  owner, 
especially  if  the  owner  is  a  publicly 
traded  corporation. 

In  accordance  with  a  comment,  a 
cross  reference  in  §  67.165(b)(2)  has 
been  corrected.  The  cross  reference 


should  have  been  to  §  67.171(a)  (1) 
through  (8). 

One  comment  espoused  the  view  that 
requiring  exchange  of  a  Certificate  of 
Documentation  upon  the  death  of  a 
beneficiary  in  a  family  trust  was  too 
stringent.  While  the  Coast  Guard  agrees, 
the  issue  is  moot.  The  requirement  in 
§  67.167(c)(2)  for  exchange  applies  only 
when  a  beneficifuy  with  an  enforceable 
interest  in  the  trust  changes  by  addition 
or  substitution,  not  when  there  is  a 
change  by  deletion.  Two  comments 
suggested  that  the  new  30-day  "grace 
period"  for  exchange  of  the  document  is 
too  short  under  certain  circumstances. 
The  Coast  Guard  disagrees.  This  change 
is  a  significant  liberalization  of  the 
current  regulations  which  generally 
provide  for  immediate  invahdalion  of 
the  Certificate  of  Documentations. 
However,  paragraph  (f)  of  the  section 
has  been  corrected  to  eradicate  the 
erroneous  statement  that  a  Certificate  of 
Documentation  which  becomes  invalid 
under  paragraph  (b)  remains  vahd  for  30 
days  for  the  purposes  of  46  U.S.C. 
chapter  313.  As  amended,  paragraph  (f) 
provides  that  a  Certificate  of 
Documentation  which  becomes  invalid 
under  paragraph  (c)  remains  valid  for  30 
days  after  it  otherwise  would  have 
become  invahd  for  the  purposes  of  filing 
a  new  mortgage  or  amendment, 
assignment,  assumption,  or 
subordination  agreement. 

One  comment  expressed  concern 
about  the  provision  in  §  67.171  for 
deletion  of  vessels  from  documentation 
for  failure  to  maintain  the  markings 
required  elsewhere  in  this  part. 
Markings  are  essential  for  proper 
identification  of  the  vessel.  It  is 
incumbent  on  the  vessel  owner  to 
maintain  required  markings  in  a  legible 
manner. 

Section  67.177  was  the  subject  of  two 
comments.  The  first,  addressing 
paragraph  (b),  requested  substitution  of 
the  words  "had  acquired  the  lawful 
right  to  engage  in  the  coastwise  trade 
*  *  *  "  in  place  of  "which  has  not 
previously  permanently  lost  *  *  • 
privileges*  *  '."The  only  purpose    * 
which  would  be  served  by  the  suggested 
change  would  be  to  give  credence  to  the 
submitter's  interpretation  of  the 
appUcabiUty  of  the  Second  Proviso  of 
section  27  of  the  Merchant  Marine  Act, 
1920;  that  interpretation,  as  noted 
earlier  in  the  preamble  discussion  of 
§  67.19,  has  been  rejected  by  the  Coast 
Guard.  The  second  comment  requested 
that  the  regulation  be  expanded  to 
include  the  Coast  Guard's  interpretation 
of  the  rebuilding  "grandfather"  of  the 
Commercial  Fishing  Industry  Vessel 
Anti-Reflagging  Act  of  1987.  Since  the 
period  during  which  a  rebuilding  must 


be  accomplished  has  passed,  the  Coast 
Guard  has  determined  that  it  is  not 
necessary  to  expand  the  regulation  fiw 
that  purpose. 

One  comment  complained  that 
§  67.200  was  too  restrictive  by  limiting 
the  types  of  instruments  which  are 
eligible  for  filing  and  recording.  It  was 
suggested  that  the  Coast  Guard  should 
also  record  such  instruments  as 
conditional  sales  contracts  and  charters 
of  a  vessel  with  an  option  to  purchase. 
The  rationale  for  the  suggestion  is  based ' 
on  the  words  of  46  U,S.C.  31321(a)(1). 
proxiding  for  filing  and  recording  of  "A 
Dill  of  sale,  conveyance,  mortgage, 
assignment,  or  related  instrument 
•  •  "."The  purpose  of  46  use. 
31321(a)(1)  is  to  pro\ide  for  filing  of 
instruments  for  a  vessel  at  the  time  the 
appbcation  for  documentation  is 
submitted.  This  filing  eliminates  the  gap 
in  vaUdity  perceived  to  exist  while  the 
appbcation  for  documentation  is  being 
processed.  The  legislative  history  also 
indicates  the  intent  of  Congress  that  the 
types  of  related  instruments  required  to 
be  filed  be  defined  by  regulations.  There 
is  nothing  in  the  legislative  history  to 
indicate  that  Congress  intended  in  the 
statute  to  expand  the  types  of 
instruments  requiring  public  notice. 
Furthermore,  an  expansion  as  suggested 
in  the  comment  would  raise  a  potential 
conflict  between  the  regulations  and 
those  provisions  in  46  U.S.C.  chaptw 
313  wnich  distinguish  between  a  vessel 
owner,  charterer,  or  agreed  buyer  in 
possession  of  the  vessel.  Therefore,  the 
suggestion  is  not  accepted.  Another 
comment  notes  that  there  is  no 
proWsion  for  recording  a  Builder's 
Certification,  but  that  there  is  a 
provision  for  using  the  Builder's 
Certification  to  evidence  transfer  of  title. 
Builder's  Certifications  are  filed,  noted 
on  the  General  Index  or  Abstract  of  Title 
(form  CG-1332)  (referred  to  hereafter  in 
this  preamble  as  the  Abstract  of  Title), 
and  are  kept  in  the  vessel  file,  thereby 
fulfilling  the  notice  provisions  of  46 
U.S,C.  31321  without  placing  them  in  a 
separate  record  book. 

One  comment  suggested  that 
§  67.203(a)(1)  would  foreclose  the 
possibility  of  filing  instruments  when  a 
vessel  is  imdergoing  changes,  such  as 
vessel  lengthening.  That  xmderstanding 
is  flawed.  The  new  "grace  period" 
established  in  §  67, 167(f)  provides  for 
such  fiUngs  for  the  first  Ume.  Moreover, 
if  the  30-aay  grade  period  haS  passed,  it 
is  permissible  to  submit  new  ^ings  by 
filing  them  with  a  new  appUcation  for 
documentation,  provided  that 
application  is  in  substantial  compliance 
with  pertinent  regiUations  in  this  part. 
Another  comment  requested  that  me 
Coast  Guard  define  the  term  "material 
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alteration."  The  Coast  Guard  has 
employed  a  material  alteration  standard 
in  accepting  instruments  for  recording 
for  many  years.  These  long  years  of. 
experience  have  not  revealed  any 
significant  difficulty  in  applying  that 
standard.  Therefore,  the  Coast  Guard 
will  not  define  the  term.  The  Coast 
Guard  also  disagrees  with  concern 
expressed  in  one  comment  that  §  67.203 
would  preclude  recording  of  an 
instrument  when  a  Certificate  of 
Documentation  is  deemed  invalid 
because  of  a  Coast  Guard  clerical  error. 
In  such  an  event,  the  vessel  affected 
would  still  be  the  subject  of  an 
application  for  documentation  in 
substaptial  compliance  with  the 
applicable  mgulations,  thus  permitting 
filing  and  recording  of  appropriate 
instruments. 

Section  67.207  was  the  subject  of  one 
comment  which  noted  that  although  the 
Coast  Guard  accepts  "as  of'  dates  on 
instruments,  it  does  not  necessarily 
index  the  "as  of  date  on  the  Abstract 
of  Title.  The  comment  goes  on  to  state 
that  "as  long  as  an  instrument  bears  a 
dale,  (the)  Coast  Guard  should  accept 
the  instrument  and  index  the  date  of  the 
instrument,  regardless  of  when  it  is 
acknowledged."  The  present  policy  of 
the  Coast  Guard  is  to  accept  instruments 
with  "as  of  dates.  However,  the  Coast 
Guard  does  not  agree  that  it  should 
accept  without  reservation  instruments 
bearing  any  date  whatever.  It  would  be 
improper,  for  example,  to  accept  an 
instrument  for  filing  in  a  situation 
where  the  wording  and  date  of  the 
acknowledgement  make  it  apparent  that 
the  instrument  could  not  have  been 
signed  on  the  purported  date.  Moreover, 
because  notices  oi  claim  of  hen  may  be 
recorded  only  against  the  record  of  a 
V9ssel  subject  to  a  preferred  mortgage, 
the  dating  of  that  type  of  instrument 
may  be  absolutely  critical  to  determine 
the  statutory  eligibility  of  the 
instrument  to  be  filed  and  recorded. 

Six  comments  were  received  with 
regard  to  the  required  number  of  copies 
set  forth  in  §67.209.  Generally,  reaction 
to  reduction  in  the  number  of  copies 
required  was  mixed.  However,  all  six 
comments,  which  were  from  agents  who 
prepare  instruments  for  a  fee.  objected 
to  language  in  the  preamble  in  which 
the  Coast  Guard  proposed  a  policy  to 
allow  mortgagors  and  mortgagees  to 
jointly  certify  copies  of  preferred 
mortgages.  The  policy  option  of 
allowing  the  parties  to  a  preferred 
mortgage  to  jointly  certify  copies  has 
been  retained. 

The  discussion  of  comments  received 
regarding  the  requirement  in  §  67.211 
for  filing  a  citizenship  declaration  in 
connection  with  certain  instruments 


was  published  in  the  preamble  to  the 
Coast  Guard's  final  rule  published  on 
September  24, 1992  (57  FR  44126).  and 
is  not  repeated  here. 

In  response  to  a  comment,  the 
heading  of  §  67.215  has  been  amended 
by  eliminating  the  words  "and 
recording."  Another  comment  noted 
that  paragraph  (b)  of  that  section 
provides  that  when  an  instnunent 
whose  filing  is  subject  to  termination  is 
replaced  with  a  new  instrument,  the 
new  instnunent  will  receive  a  new  filing 
date  and  time.  The  comment  is  correct 
in  the  observation.  When  the  filing  of  an 
instrument  is  subject  to  termination, 
and  a  second  instrument  is  substituted 
for  that  instrument,  the  filing  of  the 
substitute  instrument  does  not  "relate 
back"  to  the  date  and  time  of  filing  of 
the  instrument  being  replaced.  Rather, 
the  substituted  instrument  receives  a 
new  date  and  time  of  filing.  This  does 
not,  as  claimed  in  the  comment, 
contradict  the  discussion  in  the 
preamble  which  notes  that  the  original 
date  and  time  of  filing  may  be  retained 
in  those  situations  where  supplemental 
materials  are  filed  to  obviate 
termination  of  a  filing.  Section  67.215 
has  been  reworded  to  clarify  the 
difference  in  treatment  between 
supplementing  a  filing  and  substituting 
a  new  filing. 

Two  comments  took  issue  with  the 
provisions  of  paragraph  (c)(5)  of 
§  67.217.  One  stated  that  vessel  owners 
should  be  able  to  permit  mortgagees  to 
receive  all  terminated  filings  submitted 
in  connection  with  documentation  of 
the  vessel  and  the  filing  of  the  mortgage, 
and  that  the  mortgagee  in  turn  should  be 
able  to  authorize  an  agent  on  its  behalf 
to  receive  all  terminated  filings.  Another 
comment,  from  a  documentation  agent 
asserted  that  requiring  documentation 
agents  to  obtain  authorization  from 
affected  parties  to  receive  instruments 
whose  filing  has  been  terminated  is  "an 
excessive  burden  on  the  agent".  The 
Coast  Guard  agrees  with  the  first 
comment  and  has  clarified  the  section 
accordingly.  It  does  not  agree  with  the 
second  comment.  For  many  years,  the 
extant  requirement  for  agents  to  obtain 
written  authorization  from  mortgagees 
in  order  to  receive  the  original  preferred 
mortgage  has  neither  proven  to  be  nor 
been  portrayed  as  unduly  burdensome. 

Two  comments  were  received  with 
regard  to  §  67.223.  Both  favored  the 
Coast  Guard's  proposal  to  permit  the 
fihng  of  bills  of  sale  in  conjunction  with 
an  application  for  deletion  from 
documentation.  Accordingly,  that 
section  is  unchanged. 

Three  comments  were  received  from 
documentation  agents  in  response  to  the 
provision  in  §  67.231  for  an  Optional 


Application  for  Filing.  All  questioned 
the  appropriateness  of  such  an 
application.  The  Coast  Guard  notes, 
however,  that  the  legislative  history  of 
the  Codification  Act  clearly  expresses 
the  intent  of  Congress  that  such  an 
application  be  accepted  by  the  Coast 
Guard  in  accordance  with  the  terms  in 
§67.231. 

One  comment,  submitted  on  behalf  of 
a  legal  association,  objected  to  the 
provision  in  §  67.233  that  mortgages  and 
assumptions  will  not  be  deemed  eligible 
for  filing  and  recording  if  the  mortgagor 
or  assuming  party  did  not  hold  legal 
title  at  the  time  of  filing.  It  is  suggested 
that  this  may  be  contrary  to  the  statutory 
scheme  and  that  the  regulations  could 
remain  silent  on  this  point.  The  Coast 
Guard  notes  that  similar  provisions 
which  have  been  in  place  for  many 
years,  including  one  adopted  in  1989, 
have  not  proven  unduly  Durdensome. 
Moreover,  the  Coast  Guard's  position  is 
that  such  a  provision  is  necessary  to 
ensure  orderly  administration  of  its 
filing  and  recording  system. 

In  response  to  a  comment,  the  Coast 
Guard  has  removed  the  word  "chattel" 
from  paragraph  (a)  of  §  67.235.  The 
word  has  also  been  removed  from  the 
heading  for  subpart  Q. 

One  comment  agreed  with  the 
proposal  to  eliminate  Certificates  of 
Ownership,  but  stated  that  the  vessel's 
Abstract  of  Title  should  include 
addresses.  Two  comments  offered  no 
objection  to  elimination  of  Certificates 
of  Ownership,  but  requested  entry  of 
addresses  on  Abstracts  of  Title.  Five 
other  comments  objected  outright  to 
elimination  of  the  Certificate  of 
Ownership,  noting  that  Abstracts  of 
Title  can  be  difficult  to  read,  and  that 
Certificates  of  Ownership  provide  a 
beneficial  service.  Upon  consideration 
of  all  of  the  comments,  the  Coast  Guard 
has  decided  that  it  is  in  the  best  interest 
of  the  maritime  community  for  it  to 
continue  to  issue  Certificates  of 
Ownership  upon  request.  Section 
67.305  has  been  added  to  implement 
this  decision.  The  inclusion  of 
addresses  on  Abstracts  of  Title  will  not 
be  adopted  since  addresses  are  subject 
to  change  without  notice  and  because 
doing  so  would  pose  an  undue 
administrative  burden  on  the 
documentation  system. 

Two  substantive  comments  were 
received  regarding  §§  67.315  and 
67.317.  One  requested  that  a 
"temporary"  certificate  of  some  sort  be 
made  available  to  commercial  vessels 
only  to  allow  for  movement  of  the  vessel 
for  repair  work,  outfitting,  or  similar 
functions,  either  within  the  confines  of 
a  port,  or  to  another  port.  The  Coast 
Guard  notes  that  unless  a  vessel  is  being 
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operated  in  a  trade,  it  is  not  required  to 
be  documented.  Moreover,  the  Coast 
Guard's  position  is  that  there  is 
insv^fficient  statutory  authority  to  permit 
issijance  of  such  "temporary 
certificates." 

Anotlier  comment  suggested  that  the 
req\iifrement  to  keep  the  Certificate  of 
Dodumentation  on  boerd  should  be 
inapplicable  when  it  has  been  submitted 
to  a] documentation  officer  in 
accitdance  with  the  requirements  of 
§  6  A167.  The  Coast  Guard  agrees  in 
par^,  noting  that  paragraphs  (d)  and  (e) 
of  §  Q7.167  provide  circumstances  under 
which  the  endorsements  on  a  Certificate 
of  E|Ocumentation  remain  valid, 
notwithstanding  an  application  for 
exctenge  of  the  Certificate.  However,  it 
is  also  noted  that  only  documents 
whose  endorsements  are  invalid  for 
some  reason  are  subject  to  exchange  in 
accordance  with  the  provisions  of 
paragraphs  (a)  and  (b)  of  §  67.167. 
Therefore,  except  for  applications 
pursuant  to  paragraphs  (d)  and  (e)  of 
§  67.167,  the  affected  vessel  would  be 
ineligible  to  engage  in  certain  trades 
undpr  any  circumstances  until  a  new 
Certificate  of  Documentation  bearing  the 
appropriate  trade  endorsement  had  been 
issued.  Sections  67.315  and  67.317  have 
been  modified  in  order  to  accomm.odate 
owners  applying  for  a  change  in 
accordance  with  the  provisions  of 
paragraphs  (d)  and  (e)  of  §  67.167. 

Three  comments  noted  the 
inadvertent  omission  of  the  word, 
"invalid"  from  §67.331.  Actually,  the 
phrase  "which  have  become  invalid 
under  subpart  M"  was  erroneously 
printed  as  a  line  in  appendix  A  to  part 
67  The  section  has  been  corrected. 

A  total  of  41  comments  were  received 
with  regard  to  the  fees  proposed  in 
subpart  Y.  Of  those,  13  objected  to 
either  increase  in  fees  or  imposition  of 
any  fees  whatever.  Three  comments 
foimd  the  amounts  of  the  fees 
acceptable,  but  requested  that  the  Coast 
Guard  delay  their  implementation 
pending  an  analysis  of  the  overall  effect 
of  all  user  fees  affecting  vessel  ovmers. 
One  comment  requested  exemption 
from  fees  for  tax-exompt  organizations 
such  as  the  Boy  Scouts.  A  comment 
from  the  Maritime  Administration 
requested  exemption  of  fees  applied  to 
vessels  owned  by  the  Federal 
Government. 

The  Coast  Guard  notes  that  the 
Reconcilialion  Act  requires  it  to  collect 
user  fees  in  order  to  recover  the  costs 
associated  with  providing  vessel 
documentation  services.  The  law  does 
not  expressly  allow  for  exemption  of 
tax-exempt  institutions  or  governmental 
agencies.  Nor  does  the  law  provide  for 
delayed  implementation. 


With  regard  to  tax-exempt 
organizations,  such  as  the  Boy  Scouts, 
vessels  owned  by  these  entities  may  be 
documented  with  a  registry 
endorsement  for  sail-traming  and  a 
recreational  endorsement  for  other 
youth  program  purposes.  Vessel 
documentation  for  these  purposes- is  not 
required  by  law,  but  is  permissive.  Only 
when  vessels  owned  by  these  entities 
are  operated  in  the  coastwise  trade, 
Great  Lakes  trade,  or  fisheries  does 
documentation  with  the  requisite 
endorsement  become  mandatory.  WThere 
vessel  documentation  services  are 
provided  as  a  matter  of  convenience,  an 
exemption  from  user  fees  will  not  be 
allowed.  Where  vessels  owned  by  these 
entities  compete  in  the  restricted  trades, 
and  documentation  is  required  by  law. 
then  as  a  matter  of  policy  and  fairness 
the  tax-exempt  entity  should  pay  the 
fees.  Therefore,  no  tax-exempt  entity, 
including  the  Boy  Scouts,  is  exempted. 

As  regards  eoveminental  entities 
however,  further  analysis  is  required. 
Underlying  the  Recondhation  Act,  is  an 
attempt  to  shift  part  of  the  cost  of  the 
administration  of  government  from 
taxpayers  at  large  to  parsons  directly 
receiving  a  particular  service.  A  fee 
charged  for  providing  a  service  to  a 
Federal  agency  would  be  directly  paid 
with  federally-appropriated  funds. 
These  funds  might  shift  among  accounts 
at  the  Treasury,  but  would  not  increase 
the  revenues  to  the  Treasury.  Actually, 
this  activity  would  increase  the  cost  to 
taxpayers  through  added  bookkeeping 
costs.  Therefore,  the  purposes  of  the 
Reconciliation  Act  would  not  be  met. 
Accordingly,  when  a  user  fee  is 
applicable  for  providing  documentation 
services  to  a  Federal  agency  acting  in  its 
cwn  behalf  and  that  agency  would  have 
to  pay  the  fee  with  federally- 
appropriated  funds,  the  Coast  Guard 
will  waive  collection  of  the  fee.  Tlie 
Coast  Guard  does  not  anticipate  waiving 
collection  of  a  fee  where  the  Federal 
agency  obtains  a  docimientation  service 
for  the  benefit  of  a  third  party  who 
should  be  obtaining  the  service  and 
paying  the  fee  directly. 

Five  comments,  including  one  from 
an  organization  representing 
commercial  vessel  operators,  and  one 
from  an  officer  of  a  large  U.S.-flag 
shipping  company  found  the  fees 
generally  fair  and  equitable. 

Eight  comments  took  exception  to  the 
concept  of  charging  fees  for  different 
types  of  trade  endorsements.  These 
objections  seem  to  be  based  on  a  lack  of 
understanding  of  the  documentation 
process.  Although  it  is  certainly  true 
that  the  physical  act  of  typing  additional 
endorsements  Is  not  onerous,  it  is  more 
time  consuming  to  carefully  evaluate  a 


vessel's  record  to  ensure  that  some 
action  in  the  course  of  its  history  has 
not  rendered  it  ineUgible  to  engage  in  a 
restricted  trade.  The  additional  time 
involved  in  this  type  of  evaluation 
results  In  increased  costs  to  the  Coast 
Guard,  which  in  turn  requires  the  Coast 
Guard  to  charge  a  hi^er  fee  to  recover 
the  costs  of  its  op>erations. 

Eighteen  comments  objected  to  a 
charge  of  $41.00  for  Abstracts  of  Title. 
After  careful  analysis,  the  Coast  Guard 
agrees  with  the  comments  that  this  fiae 
is  too  high,  and  has  reduced  the  fee  to 
$25.00.  The  reduction  is  based  partly  on 
review  of  the  time  spent  in  issuing 
Abstracts  of  Title,  which  in  addition  to 
the  time  spent  locating  the  file  and 
making  copies,  requires  a  physical 
check  of  all  instruments  which  have 
been  received  in  the  office,  but  have  not 
yet  been  indexed.  Another  factor  in  the 
decision  is  the  fact  that  the  proposed  fee 
was  based  on  the  projected  number  of 
Abstracts  of  Title  to  be  issued.  Ahiiough 
it  is  expected  that  the  decision  to 
continue  to  issue  Certificates  of 
Ownership  will  result  in  a  lesser 
number  of  Abstracts  of  Title  being 
issued,  the  loss  of  revenue  will  be  offset 
by  the  fees  the  Coast  Guard  anticipates 
collecting  for  issuing  Certificates  of 
Ownership.  Section  67.537  has  been 
added  to  provide  for  the  fee  to  be 
charged  for  a  Certificate  of  Ownership, 
and  for  attachments  for  additional 
vessels  with  the  same  ownership  and 
encumbrance  information. 

The  fee  summary  table  in  §67.550  of 
the  NPRM  of  May  20, 1992  (57  FR 
21546),  contained  three  errors.  First,  the 
table  stated  the  proposed  fee  for  a  Great 
Lakes  endorsement  as  $19.00.  The 
correct  proposed  fee  of  $29.00,  the  same 
as  for  Coastwise  and  Coastwise 
Bowaters  endorsements,  appeared  in 
§  67.511.  Second,  the  table  stated  the 
proposed  fee  for  renewal  of 
endorsements  at  a  port  other  than  the 
port  of  record  as  $5.00.  The  correct 
proposed  fee  of  $15.00  appeared  in 
§67.515.  Lastly,  the  table  stated  the 
proposed  fee  for  replacement  of  a  lost  or 
mutilated  Certificate  as  $49  00.  The 
correct  proposed  fee  of  $50.00  appeared 
in  §  67.507.  The  table  has  been  corrected 
in  this  final  rule.  In  addition,  specific 
fee  amounts  are  now  contained  only  in 
the  table  for  ease  in  use  and  future 
amendment  as  needed. 

Eight  comments  suggested  that 
payment  of  the  proposed  fees  would  be 
less  onerous  if  fees  Tvere  rounded  off  to 
multiples  of  five  or  ten  dollars. 
Although  the  Coast  Guard  agrees  in 
principle,  there  are  two  statutory 
requirements  at  work.  First,  the  Coast 
Guard  is  barred  from  charging  mor^ 
than  the  cost  of  a  particular  service. 
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Second,  the  Coast  Guard  is  required  to 
recover  all  costs  associated  with 
documentation  of  recreational  vessels. 
Although  the  calculation  of  user  fees  for 
services  performed  at  different  ports  by 
different  people  is  less  than  an  exact 
science,  tne  fees  calculated  for 
recreational  vessels  are  close  enough  to 
prohibit  rounding  to  multiples  of  five  or 
ten  dollars  without  violating  the  second 
statutory  mandate.  Therefore,  to  avoid 
additional  confusion  that  would  be 
caused  where  there  is  one  fee  schedule 
for  transactions  involving  commercial 
vessels  and  another  fee  schedule  for 
transactions  involving  recreational 
vessels,  the  Coast  Guard  has  endeavored 
to  maintain  a  universal  cost-based  fee 
structure  in  whole  dollar  amounts.  This 
system  provides  for  the  most  equitable 
and  practical  approach  in  keeping  with 
the  applicable  statutory  mandates  and 
restrictions.  Although  the  new  fee 
schedule  may  initially  appear  unwieldy, 
it  will  be  simpler  than  the  present  fee 
structure  for  recording  bills  of  sale  and 
mortgages,  which  requires  payment  of 
some  multiple  of  20  cents,  determined 
by  the  numoer  of  words  in  the 
instrument  and  number  of  copies. 

Lastly,  section  5213  of  the  Oceans  Act 
of  1922  (Pub.  L.  102-587)  added  secUon 
12123  to  Title  46  U.S.C,  authorizing  the 
Coast  Guard  to  deny  the  issuance  or 
renewal  of,  or  to  revoke,  the 
endorsement(s)  on  a  Certificate  of 
Documentation  issued  to  a  vessel  if  the 
owner  of  the  vessel  has  felled  to  pay  a 
dvil  penalty  assessed  by  the  Coast 
Guard.  Section  5213  of  the  Oceans  Act 
also  amended  46  U.S.C.  12110(c)  to 
render  a  vessel  liable  to  seizure  and 
forfeiture  to  the  United  States  should 
the  vessel,  after  its  endorsement  has 
been  denied  or  revoked  under  the 
authority  of  46  U.S.C.  12123.  be 
operated  without  proper  endorsement. 

Almost  all  of  the  Coast  Guard's  vessel 
documentation  regulations,  and  the 
statutes  which  authorize  them,  adhere 
to  the  admiralty  doctrine  of  reification — 
the  notion  that  privileges,  duties, 
liabilities,  and  restrictions  attached  to 
the  vessel  itself  rather  than  to  its  owner. 
However,  this  new  authority  departs 
from  that  doctrine  and  relates  to  vessel 
ownership,  rather  than  the  vessel  itself. 
Therefore,  if  an  owner  fails  to  pay  a  civil 
penalty,  adverse  action  may  be  t^en 
against  the  endorsement(s)  on 
Certificates  of  Documentation  for  any 
vessels  owned  by  that  owner,  not  just 
the  vessel  involved  in  the  incident 
leading  to  the  assessment  of  the  civil 
penalty.  Further,  action  against  the 
endor8ement(s)  need  not  be  limited  to 
the  Certificate  of  one  vessel,  but  rather 
may  be  taken  against  the  Certificates  of 
all  vessels  owned  by  that  owner.  All 


that  is  required  is  that  a  civil  penalty, 
assessed  by  the  Coast  Guard  through  the 
civil  penalty  process,  remain  unpaid.  In 
order  to  conform  the  regulations  to  this 
new  authority,  amendments  have  been 
made  to  appropriate  sections  relating  to 
application  for  initial  issue,  exchange, 
replacement,  or  renewal  of  a  Certificate 
of  Documentation,  and  deletions  from 
documentation  that  denial  or  revocation 
action,  as  appropriate,  may  be  taken  if 
the  vessel  owner  has  an  outstanding 
dvil  penalty  assessed  by  the  Coast 
Guard. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  67.13  for 
incoiporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  listed  in  that 
section. 

Regolatory  ETailnation 

This  regulation  Is  a  significant 
regulatory  action  xmder  Executive  Order 
12866.  It  is  also  significant  under  the 
Department  of  Transportation 
Regulatory  Polides  and  Procedures  (44 
FR 11040;  February  26. 1979)  because  it 
concerns  matters  in  which  there  is 
substantial  public  interest.  The 
following  constitutes  the  regxilatory 
evaluation  for  the  rulemaking. 

This  rulemaking  simpUfies  the 
paperwork  and  reporting  reqmrements 
necessary  to  effect  the  documentation  of 
a  vessel  and  streamlines  internal 
administrative  procedures  and 
requirements.  In  addition,  it  revises 
existing  user  fees  and  establishes  new 
fees  for  services  related  to  vessel 
documentation  activities. 

The  benefits  of  documenting  a  vessel 
are  practical,  legal,  and  finandal.  The 
salient  practical  benefit  (and  not 
coinddentally  the  reason  the  concept  of 
Federal  documentation  exists  at  all)  is  to 
ensure  unencumbered  interstate  and 
international  commerce.  This  practical 
benefit  is  intimately  related  to  the  legal 
benefits  attendant  upon  Federal 
documentation.  The  existence  of  a 
Federal  system  of  documentation  serves 
to  preempt  State  numbering  and 
regulatory  schemes  such  that  a  vessel 
operated  under  a  Federal  endorsement 
(e.g.,  a  coastwise  endorsement)  is 
ensured  access  to  State  waters  for 
various  activities.  In  fact,  the  Fede^ral 
dociunentation  statutes,  which  date  to 
the  earliest  days  of  our  Republic,  are  a 
direct  result  of  dissatisfaction  with 
impediments  to  the  free  flow  of 
commerce  once  imposed  by  the  several 
States.  That  Federal  documentation 
continues  to  provide  this  benefit  is 
evidenced  by  the  recurring  preemption 
cases  in  which  a  vessel  owner  or 


operator  invokes  the  protections  of 
documentation  against  a  State  seeking  to 
close  its  waters  to  nonresidents  for 
certain  activities.  In  the  field  of 
international  commerce,  documentation 
establishes  the  nationality  of  a  vessel 
and  confers  the  privileges,  protections, 
and  immunities  contemplated  by  long- 
standing international  law  and  custom. 
Another  practical  benefit  of  Federal 
documentation  stems  from  the 
preferential  customs  and  tax  treatment 
accorded  to  "vessels  of  the  United 
States."  Established  national  policy 
seeks  to  promote  the  existence  of  an 
American  merchant  marine  as  a 
resource  to  be  drawn  upon  in  time  of 
emergency  or  war.  To  the  extent  that 
documentation  is  a  condition  precedent 
to  the  receipt  of  preferential  customs 
and  tax  treatment,  it  serves  as  a  tool  to 
promote  national  policy  interests.  The 
major  finandal  benefit  conferred  by 
docimientatlon  is  preferred  mortgage 
financing.  The  availability  of  capitis  for 
maritime  finandng  hinges  upon  the 
existence  of  the  preferred  mortgage  as 
seouity  for  loans  against  vessels.  Since 
the  regulations  will  make  it  easier  to 
document  a  vessel  under  U.S.  law,  and 
will  make  it  easier  to  file  and  record 
instruments,  including  mortgages,  they 
will  enhance  the  benefits  outlined 
above. 

Not  all  vessels  of  the  requisite  size  are 
required  by  law  to  be  documented. 
Documentation  is  not  statutorily 
required  for  vessels  engaging  in  foreign 
trade  or  for  those  used  exclusively  for 
recreational  purposes.  A  registry 
endorsement  is  obtained  on  a  voluntary 
basis  for  purposes  of  establishing  the 
nationality  of  a  vessel  for  the 
protections  of  international  law  or  to 
obtain  preferred  mortgage  financing,  or 
both.  Recreational  vessels  are 
doaunented  primarily  for  the  purpose 
of  obtaining  preferred  mortgage 
financing. 

The  Recondliation  Act  requires  the 
Coast  Guard  to  collect  user  fees  for 
services  provided  under  Subtitle  11  of 
Title  46,  U.S.  Code.  These  services 
include:  Vessel  documentation,  vessel 
inspection,  marine  licensing,  plan 
review  and  equipment  approval,  and 
foreign  vessel  examinations.  The  bulk  of 
this  analysis  will  describe  the  vessel 
doomientation  fee  structtire  and  its  cost 
impacts  on  industry  and  the  public. 
Because  the  services  performed  under 
these  regulations  may  impact  the  same 
individuals  or  companies,  it  is 
necessary  to  briefly  examine  the 
combined  costs  of  these  user  fee 
regulations.  Although  predse  final  cost 
impacts  await  further  study,  the  total 
amount  to  be  collected  for  all  services 
provided  under  Subtitle  II  of  Title  46 
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U.S.C.  is  estimated  to  be  less  than  $45 
million  on  an  annual  basis.  This  is  well 
below  the  $100  milhon  threshold  that 
would  make  this  regulation  a  major 
regulation.  The  Coast  Guard  has  also 
determined  that  these  regulations  will 
not  have  a  significemt  impact  on 
inflation,  emy  one  industry,  geographical 
region,  or  international  trade. 

Estimated  annual  costs  of  the  user 
fees  associated  with  this  regulation  are 
$4,779,000  to  the  recreational  boating 
community,  and  $4,156,000  to  the 
commercial  vessel  industry,  totalling 
$8,935,000.  User  fees,  albeit  at  lower 
rates  than  imposed  in  this  rule,  are 
already  in  place  for  60  percent  of  vessel 
docuraentation  activities,  including 
documentation  of  recreational  vessels, 
new  vessel  determinations,  wrecked 
vessel  determinations,  and  recording  of 
bills  of  sale  and  mortgages. 

Information  on  the  number  and  type 
of  discrete  vessel  docimientation 
activities  and  the  number  of 
transactions  per  activity  was  provided 
by  the  vessel  documentation  officers 
and  Marine  Safety  hiformation  System 
(MSIS)  data.  The  amoimt  of  time 
required  to  complete  each  transaction 
was  estimated  by  vessel  documentation 
officers  based  on  the  streamlined 
procedures  detailed  herein. 

Program  costs  were  computed  using 
COMDTINST  7310.10  dated  March  21, 
1990,  the  standard  rate  instruction.  An 
average  billable  hourly  rate  was 
determined  to  be  $49.75  per  hour, 
which  Includes  costs  attributable  to  the 
MSIS  computer  system  in  support  of  the 
vessel  documentation  program.  The 
Coast  Guard  estimates  these  MSIS  costs 
to  be  $1,578,000  per  year.  Total  vessel 
documentation  program  costs  are 
estimated  to  be  $8,935,000.  Projected 
user  fee  receipts  for  commercial  vessel 
docimientation  is  based  on  that  fraction 
of  current  vessel  docimientation 
activities  that  are  for  commercial 
vessels.  For  a  vessel  that  is  primarily 
used  for  recreational  purposes  (greater 
than  50  percent),  the  Dulk  of  the 
projected  fee  collections  would  be 
identified  as  for  the  docimientation  of  a 
"yacht." 

The  cost  of  these  regulations  to  a 
typical  owner  of  a  new  commercial 
vessel  will  be  approximately  $157- 
$210,  These  fees  are  relatively 
insignificant  costs  when  compared  to 
overall  commercial  vessel  acquisition  or 
operating  costs.  Daily  rental  fees  for 
commercial  vessels  range  from  several 
hundred  to  several  thousand  dollars. 
The  cost  of  these  regulations  for  the 
owner  of  a  new  yacht  will  be 
approximately  $147.  Therefore,  yacht 
owners,  whose  vessels  are  typically 
worth  from  tens  of  thousands  to 


millions  of  dollars,  should  be  negligibly 
impacted  by  these  increased  fees. 

The  only  new  fees  which  are  more 
costly  than  the  Initial  Documentation 
fee  are  the  fees  for  Rebuilt  and  Wrecked 
Vessel  Determinations,  which  apply  to 
the  commercial  vessel  industry  and  are 
relatively  uncommon.  Of  the  215,000 
vessels  currently  doounented,  an 
average  of  only  15  vessels  annually  are 
the  subject  of  a  rebuilding 
determination.  The  owners  of  those 
vessels  will  be  required  to  pay  the  $450 
fee  for  the  determination.  Rebuilding  a 
vessel  is  often  a  major  financial 
undertaking,  costing  tens  of  thousands 
to  millions  of  dollars.  Comparatively, 
the  financial  impact  of  the  Rebuilt 
Vessel  Determination  fee  on  vessel 
owners  will  be  minimal.  A  very  small 
number  of  vessel  owners,  generally 
fewer  than  four  per  year,  will  have  to 
pay  the  $555  fee  for  each  Wrecked 
Vessel  Determination.  Compared  to  the 
cost  associated  with  rehabilitating  a 
wrecked  vessel,  the  financial  impact  of 
this  fee  compared  to  the  overall 
undertaking  will  be  minimal. 

Small  Entities 

The  procedural  and  administrative 
changes  in  this  rulemaking  are  largely 
technical  amendments  wWch  the 
affected  small  entities  should  have  Uttle 
difficulty  understanding  or  adopting 
into  their  business  practices.  The  new 
user  fees  and  changes  in  existing  user 
fees  reflect  the  cost  to  the  Coast  Guard 
of  providing  the  related  documentation 
services  and,  when  compared  to  the  cost 
or  value  of  the  vessel,  are  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  various 
collection  of  information  requirements 
associated  vnth  vessel  documentation 
procedures.  The  Coast  Guard  has 
submitted  the  requirements  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  section  6504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  and  0MB  has  approved 
them.  The  0MB  approval  number  is 
0MB  Control  Number  2115-0110, 
displayed  hi  §67.14. 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment. 

Enviromnent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B. 
it  is  categorically  excluded  from  further 
environmental  aocumentation.  This 
regulation  deals  with  user  fees  and 
procedural  matters  including  reporting 
and  recordkeeping  requirements  in 
order  to  obtain  privileges  as  vessels  of 
the  United  States  and  to  record  title  and 
encumbrance  instruments.  These 
regulations  are  administrative  in  nature 
and  clearly  have  no  environmental 
impact.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

46  CFR  Part  1 

Administrative  practice  and 
procedure.  Organization  and  functions 
(government  agencies).  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  67 

Fees.  Incorporation  by  reference. 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  1  and  revises  46  CFR  part  67 
to  read  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552. 14  U.S.C  633. 46 
U.S.C.  7701;  49  CFR  1.45. 1.46;  §101-35  also 
issued  under  the  authority  of  44  U.S.C  3507. 

2.  In  §  1.03-15,  paragraph  (h)(1)  is 
revised  to  read  as  follows: 

S109-15    General. 

*        •        •        *        • 

(h)*  •  • 

(1)  Commandant  (G-MVI)  for  appeals 
involving  vessel  inspection  issues, 
vessel  documentation  issues,  or  tonnage 
measurement  issues;  or 

3.  Section  1.03-45  is  added  to  read  as 
follows: 

§  1 .03-45    Appeals  from  decisions  or 
actions  Involving  documentation  of  vessels. 

Any  person  directly  affected  by  a 
decision  or  action  of  an  officer  or 
employee  of  the  Coast  Guard  acting  on 
or  in  regard  to  the  docimientation  of  a 
vessel  under  part  67  of  this  chapter,  may 
make  a  formal  appeal  of  that  decision  or 
action  to  the  Commandant  in 
ac(X)rdance  with  the  procedures 
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contained  in  $§  1.03-15  through  1.03- 

25  of  this  subpart. 
4.  Part  67  is  revised  to  read  as  follows: 

PART  67— OOCUMENTAHON  OF 
VESSELS 

Subpart  A— General 

Sac 

67.t     Purpose. 
67.3    Definitions. 

67.5    Vessels  eligible  for  documentation. 
67.7    Vessels  nquiring  documentation. 
67.9    Vessels  excluded  from  or  oxampl  from 
documentation. 

67.11  Restriction  on  transfer  of  an  interest 
in  documented  vessels  to  foreign 
persons:  foreign  registry  or  operation. 

67.12  Right  of  appeal. 

67.13  Incorporation  by  reference. 

67.14  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Subpart  B    rorma  of  Documantatlon; 
Endorsamanta;  Eligibility  of  Vaaaat 

67.15  Form  of  document — all 
endorsements. 

67.17    Registry  endorsement. 
67.19    Coastwise  or  Great  Lakes 

endorsement 
67.21    Fishery  endorsement. 
67.23    Recreational  endorsement. 

Subpart  C— CItizanahIp  Raquiramanta  for 
Vaaaal  DocMmantaOen 

67.30  Requirement  for  citizen  owner. 

67.31  Stock  or  equity  interest  requirements. 
67.33    Individual. 

67.35    Partnerahip,  association,  or  )oint 

venture. 
67.37    Trust. 
67.39    Corporation. 
67.41    Governmental  entity. 
67.43    Evidence  of  dtizanahip. 
67.45    Citizenship  savings  provision  for 

fishing  vessels. 
67.47    Requirement  for  Maritime 

Administration  approval. 

Subpart  O— TWa  Raquiramanta  for  Vaaaal 
Documantatlon 

67.50    Requirement  for  title  evidence. 

67. 53    Methods  of  establishing  title. 

67.55    Requirement  for  remo>^  from  foreign 

registry. 
67.57    Extent  of  title  evidence  required  for 

initial  documentation. 
67.59    Extent  of  title  evidence  required  for 

change  in  ownership  of  a  documented 

vessel. 
67.61    Extent  of  title  evidence  required  for 

vessels  returning  to  documentation. 
67.63    Extent  of  title  evidence  required  lor 

captured,  forfeited,  special  legislation. 

and  wrecked  vessels. 

Subpart  E    Accaptabia  THia  Evidanca; 
Waiver 

67.70    Original  owner. 

67.73    Transfers  prior  to  documentation. 

67.75    Transfers  by  sale  or  donation 

subsequent  to  documentation. 
67.77    Passage  of  title  by  court  action. 
67.79    Passage  of  title  without  court  action 

following  death  of  owner. 


67.81    Passage  of  title  In  con)unction  with  a 

corporate  merger  or  similar  transaction. 
67.83    Passage  of  title  by  extra-judicial 

rejxjssesslon  and  sale. 
67.85    Change  in  general  partners  of 

partnership. 
67.87    Change  of  legal  name  of  owner. 
67. 89    Waiver  of  production  of  a  bill  of  sale 

eligible  tor  filing  and  recording. 
67.91     Passage  of  title  pursuant  to  operation 

of  State  law. 

Subpart  F— BuiM  Raquiramenta  for  Veeaal 
Documentation 

67.95    Requirement  for  determination. 

67.97    United  States  built 

67.99    Evidence  of  build. 

67. 1 01    Waiver  of  evidence  of  build 

Subpart  O— Tonnage  and  Dlmenalon 
Raquiramanta  for  Vaaaal  Documentation 

67.105    Requirement  for  determination. 
67.107    System  of  measurement;  evidence. 

Subpart  H— Aaaignmanta  end  Deelgnatlona 
Raqukad  for  Vaaaal  Documentation 

67.111    Assignment  of  official  number. 
67.113    Managing  owner  designation; 

address:  requirement  to  report  change  of 

address. 
67.115    Assignment  of  port  of  record. 
67.117    Vessel  name  designation. 

67.119  Hailing  port  designation. 

Subpart  l—Merldng  Requiremanta  for 
Vaaaal  Documentation 

67.120  General  requirentent 

67.121  Official  number  marking 
requirement. 

67.123    Name  and  bailing  port  marking 

requirements. 
67.125    Disputes. 

Subpart  J— Application  for  SpacW 
Quallflcatlona  for  Vaaaal  Documentation 

67.130 
67.131 
67.132 
67.133 
67.134 


Submission  of  applications. 
Forfeited  vessels. 
Special  legislation. 
Wrecked  vessels. 
Captured  vessels. 


Subpart  K— Application  for  Documentation, 
Exchange  or  Replacement  of  Certificate  of 
Documentetion.  or  Return  to 

Documentation;  Mortgagee  Coneant; 
Validation 

67.141    Application  procedure;  all  cases. 
67.143    Restriction  on  withdrawal  of 

application. 
67.145    Restrictions  on  exchange; 

requirement  and  procedure  for 

mortgagee  consent. 
67.147    Exchange  of  Certificate  of 

Docimientation;  special  procedure  for 

change  of  port  of  record. 
67.149    Exchange  of  Certificate  of 

Documentation;  vessel  at  sea. 
67.151    Replacement  of  Certificate  of 

Documentation;  special  procedure  for 

wrongfully  withheld  doctunent 


Subpart  Lr-VaUdlly  of  CertMcatea  of 
Documantatlon;  Ranewel  of  Endoreement; 
Requirement  for  Exchange,  Repiecament, 
Deletion,  Cancellation 

67.161    Validity  of  Certificate  of 

Documentation. 
67.163    Renewal  of  endorsement 
67.165    Deposit  of  Certificate  of 

Documentation. 
67.167    Requirement  for  exchange  of 

Certificate  of  Documentation. 
67.189    Requirement  for  replacement  of 

Certificate  of  Documentation. 
67.171    Deletion;  requirement  and 

procedure. 
67.173    Cancellation;  requirement  and 

procedure. 

Subpart  M— MIecenaneoue  Appllcatlona 

67.175    Application  for  new  vessel 

determination. 
67.177    Required  application  for  rebuilt 

determination. 

Subpart  N    (Reeerved] 

Subpart  O— FUiog  and  Recording  of 
inatrumenta-Cenaral  Provialorta 

67. 200    Instruments  eligible  for  filing  and 

recording 
67.203    Restrictions  on  filing  end  recording. 
67.205    Requirement  for  vessel 

identificabon. 
67  207    Reauirement  for  date  and 

acknowledgment. 
67.209    Required  number  of  copies. 
67.211    Requirement  for  citizenship 

declaration. 
67.213    Place  of  filing  and  recording 
67.215    Date  and  time  of  filing. 
67.217    Termination  of  filing  and 

disposition  of  instruments. 

Subpert  P— Filing  and  Recording  of 
Inatrumenta— Billa  of  Sale  and  Relatad 
Inatrumanta 

67.220    Requirements. 
67.223    Piling  limitation. 

Subpart  O-FUlng  and  Recording  of 
Inatrumenta— Mortgegea.  Preferred 
Mortgagee,  and  Releted  Inatrumenta 

67.231    General  requirements;  optional 

application  for  filing  and  recording. 
67.233    Restrictions  on  recording  mortgages, 

preferred  mortgages,  and  related 

instruments. 
67.235    Requirements  for  mortgages. 
67.237    Requirements  for  assignments  of 

mortgages. 
67.239    Requirements  for  assiunptions  of 

mortgages. 
67.24 1    Requirements  for  amendments  of  or 

supplements  to  mortgages. 
67.243    Requirements  for  Instruments 

subordinating  mortgages. 
67.245    Requirements  for  interlender 

agreements. 

Subpart  R— Filing  and  Recording  of 
inetrumenta-Moticea  of  Claim  of  Uen  and 
Supplemental  Inatrumanta 

67.250    General  requirements. 

67.253    Requiremonta  for  notices  of  claim  of 

Uen. 
67.255    Restrictions  on  filing  and  recording. 
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67.237    Requirements  for  assignments  of 

notices  of  claim  of  lien. 
67.25i9    Requirements  for  amendments  to 

notice  of  claim  of  lien. 

Subpart  S— Removal  of  Encumbrance* 

67.261    General  requirements. 

6  7  263    Requ  irement  for  removal  of 

encumbrances  by  court  order,  affidavit, 

or  Declaration  of  Forfeitiire. 
67.265    Requirements  for  instruments 

evidencing  satisfaction  or  release. 

Subpart  T— General  Index,  Abatracta  of 
THte.  and  Certificate*  of  OwnerahIp 

67.301    Forwarding  of  General  Index. 
67.303    Issuance  of  Abstract  of  Title. 
67.305    Issuance  of  Certificate  of  Ownership. 

Subpart  U— Special  Provialon* 

67.311     Alteration  of  Certificate  of 

Documentation. 
67.313    Requirement  to  have  Certificate  of 

Documentation  on  board. 
67.315    Requirement  to  produce  Certificate 

of  Documentation. 
67.317    Requirement  to  renew  endorsements 

on  the  Certificate  of  Documentation. 
67.319    Requirement  to  report  change  in 

vessel  status  and  surrender  Certificate  of 

Documentation. 
67.321    Requirement  to  report  change  of 

address  of  managing  owner. 
67.323    Operation  without  documentation. 
67.325    Violation  of  endorsement. 
67.327    Operation  under  Certificate  of 

Documentation  with  invalid 

endorsement 
67.329    Unauthorized  name  change. 
67.331    Improjjer  markings. 

Subpart  V— {Rraarved] 

Subpart  W— {Reserved] 

Subpart  X— {Reserved] 

Subpart  Y— f  ees 

67.500  Applicability. 

67.501  Application  for  Certificate  of 
Documentation. 

67.5031    Application  for  exchange  or 

replacement  of  a  Certificate  of 

Documentation. 
67.505    Application  for  return  of  vessel  to 

documentation. 
67.507    Application  for  replacement  of  lost 

or  mutilated  Certificate  of 

Documentation. 
67.509    Application  for  approval  of 

exchange  of  Certificate  of  Doaimentation 

requiring  mortgagee  consent 
67.511    Application  for  trade 

endorsementfs). 
67.513    Application  for  evidence  of  deletion 

from  documentation. 
67.515    Application  for  renewal  at  port  other 

than  port  of  record. 
67.517  "Application  for  late  renewal. 
67.519    Application  for  waivers. 
67.521    Application  for  new  vessel 

delermination. 
67.523    Application  for  wrecked  vessel 

determination. 
67.525    Application  for  determination  of 

rebuild. 


67.527    Application  for  filing  and  recording 

bills  of  sale  and  instruments  in  the 

nature  of  a  bill  of  sale. 
67.529    Application  for  filing  and  recording 

mortgages  and  related  instruments. 
67.531    Application  for  filing  and  recording 

notices  of  claim  of  lien. 
67.533    Application  for  Certificate  of 

Compliance. 
67.535    Issuance  of  Abstract  of  Title. 
67.537    Issuance  of  Certificate  of  Ownership. 
67.539    Copies  of  instruments  and 

documents. 
67,550    Fee  table. 

Appendix  A  to  Part  67— Porta  of 
Documentation 

Authority:  14  U.S.C  664;  31  U.S.C.  9701; 
42  U.S.C.  9118:  46  U.S.C  2103,  2107,  2110; 
46  use.  app.  841a,  876;  49  U.S.C  322,  49 
CFR146. 

Subpart  A— Gefieral 

§67.1    Purpose. 

A  Certificate  of  Documentation  is 
required  for  the  operation  of  a  vessel  in 
certain  trades,  serves  as  evidence  of 
vessel  nationality,  and  permits  a  vessel 
to  be  subject  to  preferred  mortgages. 

S67.3    Definition*. 

The  following  definitions  are  for 
terms  used  in  this  part. 
Acknowledgment  means: 

(a)  An  acknowledgment  or 
notarization  in  any  form  which  is  in 
substantial  compliance  with  the 
Uniform  Acknowledgments  Act,  the 
Uniform  Recognition  of 
Acknowledgments  Act,  the  Uniform 
Law  on  Notarial  Acts,  or  the  statutes  of 
the  State  within  which  it  is  taken,  made 
before  a  notary  public  or  other  official 
authorized  by  a  law  of  a  State  or  the 
United  States  to  take  acknowledgment 
of  deeds; 

(b)  An  acknowledgment  or 
notarization  before  a  notary  or  other 
official  authorized  to  take 
acknowledgments  of  deeds  by  the  law  of 
a  foreign  nation  which  is  a  party  to  the 
Hague  Convention  Abolishing  the 
Requirement  for  Legalisation  of  Public 
Documents,  1961,  provided  that  the 
acknowledgment  or  notarization  is 
accompanied  by  the  certificate 
described  in  Article  3  of  that 
Convention;  or 

(c)  Any  attestation  which  is 
substantially  in  the  following  form: 

State: 
County: 

On  [date]  the  person(s)  named  above 
acknowledged  execution  of  the  foregoing 
instrument  in  their  stated  capacity(ies)  for 
the  purpose  therein  contained. 
Notary  Public 
My  commission  expires:  [date] 

Captured  vessel  means  a  vessel  which 
has  been  taken  by  citizens  of  the  United 


States  during  a  period  of  war  and  is 
thereafter  condemned  as  a  prize  by  a 
court  of  competent  jiuisdiction. 

Certification  of  Documentation  means 
form  CG-1270. 

Citizen,  unless  expressly  provided 
otherwise,  means  a  person  meeting  the 
applicable  citizenship  requirements  of 
subpart  C  of  this  part  as  a  United  States 
citizen. 

Coastwise  trade  includes  the 
transportation  of  passengers  or 
merchandise  between  points  embraced 
within  the  coastwise  laws  of  the  United 
States. 

Commandant  means  the  Commandant 
of  the  United  States  Coast  Guard. 

Note:  Submissions  and  correspondence 
made  to  the  Commandant  pursuant  to  this 
part  should  be  addressed  to  Commandant  (G- 
MVI-S),  U.S.  Coast  Guard,  2100  Second 
Street,  SW.,  Washington,  DC  20593-0001. 

Docuiikntation  officer  means  the 
Coast  Guard  official  who  is  authorized 
to  process  and  approve  applications 
made  under  this  part,  and  record 
instruments  authorized  to  be  filed  and 
recorded  under  this  part. 

Documented  vessel  means  a  vessel 
which  is  the  subject  of  a  vahd 
Certificate  of  Documentation. 

Endorsement  means  an  entry  which 
may  be  made  on  a  Certificate  of 
Documentation,  and  which,  except  for  a 
recreational  endorsement,  is  conclusive 
evidence  that  a  vessel  is  entitled  to 
engage  in  a  specified  trade. 

Note:  Rulings  and  interpretations 
concerning  what  activities  constitute 
coastwise  trade  and  the  fisheries  can  be 
obtained  from  the  US  Customs  Service,  1301 
ConstituUon  Avenue,  NW.,  Washington,  DC 
20229  (Atm:  Carrier  Rulings  Branch). 

Exclusive  Economic  Zone  (KEZ) 
means  the  zone  established  by 
Presidential  Proclamation  Numbered 
5030,  dated  March  10, 1983  (48  FR 
10105,  3  CFR.  1983  Comp.,  p.  22). 

Fisheries  includes  processing,  storing, 
transporting  (except  in  foreign 
commerce),  planting,  cultivating, 
catching,  taking,  or  harvesting  fish, 
shellfish,  marine  animals,  pearls,  shells, 
or  marine  vegetation  in  the  navigable 
waters  of  the  United  States  or  in  the 
Exclusive  Economic  Zone. 

Forfeited  vessel  means  a  vessel: 

(1)  Which  has  been  adjudged  forfeited 
by  a  Federal  District  Court  to  the 
Federal  Government  of  the  United 
States  for  a  breach  of  its  laws;  or 

(2)  Which  has  been  forfeited  under  an 
administrative  forfeiture  action  to  the 
Federal  Government  of  the  United 
States  for  a  breach  of  its  lews;  or 

(3)  Which  has  been  seized  by  the 
Federal  Government  of  the  United 
States  for  a  breach  of  its  laws  and  which 
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has  been  sold  at  an  interlocutory  sale, 
the  proceeds  of  which  have  been 
adjudged  forfeited  by  a  Federal  District 
Ccmrt  to  the  Federal  Government  of  the 
United  States.  A  vessel  is  considered 
forfeited  within  the  meaning  of  this 
definition  even  if  the  proceeds,  though 
adjudged  forfeited  to  the  United  States, 
do  not  actually  accrue  to  the  United 
States. 

Hull  means  the  shell,  or  outer  casing, 
and  internal  structure  below  the  main 
deck  which  provide  both  the  flotation 
envelope  and  structural  integrity  of  the 
vessel  in  its  normal  operations.  In  the 
case  of  a  submersible  vessel,  the  term 
includes  all  structural  members  of  the 
pressure  envelope. 

Manufacturer's  Certificate  of  Origin 
means  a  certificate  issued  under  the  law 
or  regulation  of  a  State,  evidencing 
transfer  of  a  vessel  from  the 
manufactiirer  as  defined  in  33  CFR  part 
181  to  another  person. 

New  vessel  means  a  vessel: 

(1)  The  hull  and  superstructure  of 
which  are  constructea  entirely  of  new 
materials;  or 

(2)  Which  is  constructed  using 
structural  parts  of  an  existing  vessel, 
which  parts  have  been  torn  down  so 
that  they  are  no  longer  advanced  td  a 
degree  which  would  commit  them  to 
use  in  the  bmlding  of  a  vessel. 

Cfcean  thermal  energy  conversion 
facility  means  any  facility  which  is 
standing  in  or  moored  in  or  beyond  the 
territorial  sea  of  the  United  States  as 
defined  in  33  CFR  2.05-5,  and  which  is 
designed  to  use  temperature  differences 
in  ocean  water  to  produce  electricity  or 
another  form  of  energy  capable  of  being 
used  directly  to  perform  work. 

Ocean  thermcu  energy  conversion 
plantship  means  any  vessel  which  is 
standing  In  or  moored  in  or  bejond  the 
territorial  sea  of  the  United  States  as 
defined  in  33  CFR  2.05-5,  and  which  is 
designed  to  use  temperature  differences 
in  ocean  water  to  produce  electricity  or 
another  form  of  energy  capable  of  being 
used  directly  to  perform  work. 

Officer  in  Charge,  Marine  Inspection 
(OCMI)  means  the  Coast  Guard  official 
designated  as  such  by  the  Commandant, 
imder  the  superintendence  and 
direction  of  a  Coast  Guard  District 
Commander,  who  is  in  charge  of  an 
inspection  zone  in  accordance  with 
regulations  set  forth  in  46  CFR  part  1. 

Person  means  an  individual, 
corporation,  partnership,  association. 
Joint  venture,  trust  arrangement,  the 
government  of  the  United  States,  a  State 
or  political  subdivision  thereof,  and 
Includes  a  trustee,  beneficiary,  recover, 
or  similar  representative  of  any  of  them. 

Port  of  documentation  means  a  port 
which  hias  been  designated  by  the 


Commandant  as  a  place  which  may 
serve  as  a  port  of  record  for  vessel 
documentation  purposes.  A 
documentation  office  is  located  In  each 
port  of  documentation.  A  list  of 
designated  ports  of  dociunentation  may 
be  found  in  appendix  A  to  this  part. 

Port  ofreconl  means  the  port  of 
docimientation  at  which  the  records  for 
a  vessel  are  kept 

Registration  means  a  certificate  of 
number  issued  piusuant  to  rules  in  33 
CFR  part  173,  a  record  under  the 
maritime  laws  of  a  foreign  country,  or  a 
certificate  issued  by  a  political 
subdivision  of  a  foreign  coimtry. 

Secretary  means  the  Secretary  of 
Transportation. 

State  means  a  State  of  the  United 
States  or  a  poUtical  subdivision  thereof, 
Guam,  Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  the  District  of 
Columbia,  the  Northern  Mariana 
Islands,  and  any  other  territory  or 
possession  of  the  United  States. 

Superstructure  means  the  main  deck 
and  any  othm  structural  part  above  the 
main  deck. 

United  States,  when  used  in  a 
geographic  sense  means  the  States  of  the 
United  States,  Guam,  Puerto  Rico,  the 
Virgin  Isltuids,  American  Samoa,  the 
District  of  Columbia,  the  Northern 
Mariana  Islands,  and  any  other  territory 
or  possession  of  the  United  States, 
except  that  for  purposes  of  8  67.19(d)(3) 
trust  territories  are  not  considered  to  be 
part  of  the  United  States. 

Vessel  includes  every  description  of 
watercraft  or  other  contrivance  used  or 
capable  of  being  used  as  a  means  of 
transportation  on  water,  but  does  not 
include  aircraft.  Vessel  also  includes 
ocean  thermal  energy  conversion 
fedUties  and  ocean  thermal  energy 
conservation  plantships  as  defined  in 
this  section. 

Wrecked  vessel,  under  the  provisions 
of  46  U.S.C.  app.  14,  means  a  vessel 
which: 

(1)  Has  incurred  substantial  damage  to 
its  hull  or  superstructure  as  a  res\ilt  of 
natural  or  accidental  causes  which 
ocoured  in  the  United  States  or  its 
adjacent  waters;  and 

(2)  Has  undergone,  in  a  shipyard  in 
the  United  States  or  its  possessions, 
repairs  equaling  three  times  the 
appraised  salved  value  of  the  vessel. 

1674   VtM«l«  eligible  for  documentation. 

Any  vessel  of  at  least  five  net  tons 
wholly  owned  by  a  citizen  or  citizens  of 
the  United  States  is  eUeible  for 
documentation  under  mis  part.  This 
includes,  but  is  not  limited  to,  vessels 
used  exclusively  for  recreational 
purposes  and  vessels  used  in  foreign 
trade. 


167.7   Veeeeto  requiring  documentation. 

Any  vessel  of  at  least  five  net  tons 
which  engages  in  the  fisheries  on  the 
navigable  waters  of  the  United  States  or 
In  the  Exclusive  Economic  Zone.  Great 
Lakes  trade,  or  coastwise  trade,  unless 
exempt  under  §  67.9(c),  must  have  a 
Certificate  of  Documentation  bearing  a 
valid  endorsement  appropriate  for  the 
activity  in  which  engagea. 

167.9   Veeeeto  excluded  from  or  exempt 
from  docuineiileUuiii 

(a)  A  vessel  of  less  than  five  net  tons 
is  excluded  from  documentation. 

(b)  A  vessel  which  does  not  operate 
on  the  navigable  waters  of  the  United 
States  or  in  the  fisheries  in  the 
Exclusive  Economic  Zone  is  exempt 
from  the  requirement  to  have  a 
Certificate  of  Documentation. 

(c)  A  non-self-propelled  vessel, 
qualified  to  engage  in  the  coastwise 
trade  is  exempt  from  the  requirement  to 
be  dociunented  with  a  coastwise 
endorsement  when  engaged  in 
coastwise  trade: 

(1)  Within  a  harbor; 

(2)  On  the  rivers  or  lakes  (except  the 
Great  Lakes)  of  the  United  States;  or 

(3)  On  the  internal  waters  or  canals  of 
any  State. 

fd)  A  vessel  exempt  from  the 
requirement  to  be  documented  by 
paragraph  (b)  or  (c)  of  this  section  may 
be  docimiented  at  the  option  of  the 
owner,  provided  it  meets  the  other 
requirements  of  this  part. 

167.11    Reetrtctlon  on  tranefer  of  an 
intereet  In  documented  veseeto  to  foreign 
pereone;  foreign  regtotry  or  operation. 

(a)  Unless  approved  by  the  Maritime 
Administration — 

(1)  A  documented  vessel  or  a  vessel 
last  documented  under  the  laws  of  the 
United  States  may  not  be  placed  under 
foreign  registry  or  operated  under  the 
authority  of  a  foreign  country. 

(2)  A  docimiented  vessel  or  a  vessel 
last  doamiented  imder  the  laws  of  the 
United  States  owned  by  a  citizen  of  the 
United  States  as  defined  in  section  2  of 
the  Shipping  Act,  1916  (46  U.S.C.  app. 
802),  may  not  be  sold,  mortgaged, 
leased,  cnartered,  delivered,  or 
otherwise  transferred  to  any  person  who 
is  not  a  citizen  of  the  United  States  as 
defined  in  section  2  of  the  Shipping  Act, 
1916  (46  U.S.C.  app.  802). 

(b)  The  restrictions  in  paragraph  (a)(2) 
of  this  section  do  not  apply  to  a  vessel 
that  has  been  operated  only  as: 

(1)  A  fishing  vessel,  fish  processing 
vessel,  or  fish  tender  vessel  as  defined 
in  46  U.S.C  2101; 

(2)  A  recreational  vessel;  or 

(3)  Both. 

Note:  For  purposes  of  carT3ring  out  its 
responsibilities  under  the  provisions  of  this 
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part  only,  the  Coast  Guard  will  deem  a  vessel 
which  has  been  documented  exclusively 
with  a  fishery  or  recreational  endorsement  or 
both  ficom  the  time  it  was  first  documented, 
or  for  a  period  of  not  less  than  one  year  prior 
to  foreign  transfer  or  registry,  to  qualify  for 
the  exemption  granted  in  paragraph  (b)  of 
this  section. 

§67.12    Right  of  appeal. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  tbis  part 
by  or  on  bebalf  of  tbe  Coast  Guard  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  tbis  cbapter. 

§  67.1 3    Incorporation  by  refarsnc*. 

(a)  Certain  material  is  incorporated  by 
reference  into  tbis  part  with  tbe 
approval  of  the  Director  of  tbe  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  tbe  Federal 
Register  and  the  material  must  be 
available  to  the  public.  All  approved 
matenal  may  be  inspected  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC  and  at  the  U.S.  Coast 
Guard,  Merchant  Vessel  Inspection  and 
Documentation  Division,  2100  Second 
Street  SW.,  Washington,  DC  20593-0001 
and  is  available  from  tbe  source 
indicated  in  paragraph  (b)  of  tbis 
section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  section  affected  is  as  follows: 
U.S.  Department  of  Commerce,  National 

Technical  Information  Service, 
Springfield,  VA  22181 
Federal  Information  Processing 
Standards  Publication  55DC. 
GuidaUne;  Codes  For  Named 
Populated  Places,  Primary  County 
Divisions,  And  Other  Locational 
Entities  of  the  United  States  and 
Outlying  Areas  (1987) — 67.119 

§  67.14    0MB  control  numbars  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

(a)  Purpose.  Tbis  section  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  and 
recordkeeping  requirements  in  tbis 
subchapter  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  The  Coast  Guard 
intends  that  this  section  comply  with 
the  requirements  of  44  U.S.C.  3507(f) 
which  requires  that  agencies  display  a 
current  control  number  assigned  by  the 
Director  of  tbe  OMB  for  each  approved 
agency  Information  collection 
requirement. 

(b)  Display. 


46  CFR  part  or  section  wttere 
identified  or  described 


Part  67 
Partes 


Current 

OMB  control 

No. 


2115-0110 
2115-0110 


Subpart  B— Forms  of  Documentation; 
Endorsement*;  Eligibility  of  Vessel 

5  67. 1 5    Form  of  docunient— ell 
endorsements. 

(a)  Tbe  form  of  document  is  a 
Certificate  of  Dociimentation,  form  CG- 
1270. 

(b)  Upon  appbcation  in  accordance 
with  subpart  K  of  this  part  and 
determination  of  qualification  by  the 
documentation  officer  with  whom  tbe 
application  is  filed,  a  Certificate  of 
Documentation  may  be  issued  with  a 
registry,  coastwise,'Great  Lakes,  fishery, 
or  recreational  endorsement. 

(c)  A  Certificate  of  Doctmientation 
may  bear  simultaneous  endorsements 
for  recreation  and  more  than  one  trade, 
including  operation  under  46  CFR  part 
68. 

Note:  Where  a  vessel  possesses  a  Certificate 
of  Documentation  bearing  more  than  one 
endorsement,  the  actual  use  of  the  vessel 
determines  the  endorsement  under  which  it 
is  operating. 

§  67. 1 7    Registry  endorsement 

(a)  A  registry  endorsement  entitles  a 
vessel  to  emplojTnent  in  the  foreign 
trade;  trade  with  Guam,  American 
Samoa,  Wake,  Midway,  or  Kingman 
Reef;  and  any  other  employment  for 
which  a  coastwise.  Great  Lakes,  or 
fishery  endorsement  is  not  required. 

(b)  Any  vessel  eUgible  for 
documentation  under  §  67.5  is  eligible 
for  a  registry  endorsement. 

(c)  A  vessel  othenvise  eligible  for  a 
registry  endorsement  for  which  the 
Maritime  Administration  has  not  given 
approval  for  unrestricted  transfer 
pursuant  to  46  CFR  part  221  loses  that 
ebgibility  during  any  period  in  which  it 
is  mortgaged  to  a  person  not  identified 
in  §  67.233(b). 

§67.19    Coastwise  or  Great  Lakea 
endorsement 

(a)  A  coastwise  endorsement  entitles 
a  vessel  to  employment  in  unrestricted 
coastwise  trade  and  any  other 
employment  for  which  a  registry, 
fishery,  or  Great  Lakes  endorsement  is 
not  required. 

(b)  A  Great  Lakes  endorsement 
entitles  a  vessel  to  employment  in  tbe 
Great  Lakes  trade  and  any  other 
emplojTnent  for  which  a  registry, 
fishery,  or  coastwise  endorsement  is  not 
reouired. 

(c)  If  ebgible  for  documentation  and 
not  restricted  from  coastwise  or  Great 


Lakes  trade  by  paragraph  (d)  or  (ej  of 
tbis  section,  the  following  vessels  are 
ebgible  for  a  coastwise  or  Great  Lakes 
endorsement  or  both: 

(1)  Vessels  built  in  the  United  States 
(§67.97); 

(2)  Forfeited  vessel  (§67.131); 

(3)  Vessels  granted  coastwise  trading 
privileges  by  special  legislation 
(§67.132); 

(4)  Wrecked  vessels  (§67.133); 

(5)  Captiued  vessels  (§  67.134);  and 

(6)  Vessels  purchased,  chartered,  or 
leased  from  the  Secretary  of 
Transportation  by  persons  who  are 
citizens  of  the  United  States  (46  U  S.C. 
app.  808). 

(d)  A  vessel  otherwise  eUgible  for  a 
coastwise  or  Great  Lakes  endo.-sement 
under  paragraph  (c)  of  this  section 
permanently  loses  that  ebgibility  if: 

(1)  It  is  thereafter  sold  in  whole  or  in 
part  to  an  owner: 

(i)  Not  a  citizen  as  defined  in  subpart 
C  of  this  pert,  or 

(ii)  Not  a  person  permitted  to 
document  vessels  pursuant  to  46  CFR 
part  68; 

(2)  It  is  thereafter  registered  under  the 
laws  of  a  foreign  country; 

(3)  It  undergoes  rebuilding  as  defined 
in  §  67.177(a)  outside  of  the  United 
States;  or 

(4)  It  is  a  crude  oil  tanker  of  20,000 
deadweight  tons  or  above,  and  after 
October  17, 1978,  has  segregated  ballast 
tanks,  a  crude  oil  washing  system,  or  an 
inert  gas  system  installed  outside  of  the 
United  States  as  defined  in  §  67.3. 

(e)  A  vessel  otherwise  eligible  for  a 
coastwise  or  Great  Lakes  endorsement 
under  paragraph  (c)  of  this  section  loses 
that  eUgibibty,  except  as  provided  in 
paragraph  (f)  of  this  section,  during  any 
period  in  which  it  is: 

(1)  Owned  by  a  corporation  which 
does  not  meet  the  citizenship 
requirements  of  §  67, 39(b); 

(2)  Owned  by  a  partnership  which 
does  not  meet  the  citizenship 
requirements  of  §  67.35(a)(2);  or 

(2)  Mortgaged  to  a  person  not 
identified  in  §  67.233(b). 

(f)  The  restriction  imposed  by 
paragraph  (e)(2)  of  this  section  does  not 
apply  to  any  vessel  for  which  tbe 
Maritime  Administration  has  given 
approval  for  unrestricted  transfer 
pursuant  to  regulations  set  forth  in  46 
CFR  part  221. 

§  67.21    Fishery  endorsement 

(a)  A  fishery  endorsement  entitles  a 
vessel  to  employment  in  the  fisheries  as 
defined  in  §  67.3,  subject  to  Federal  and 
State  laws  regulating  the  fisheries,  and 
in  any  other  employment  for  which  a 
registry,  coastwise,  or  Great  Lakes 
endorsement  is  not  required.  A  fishery 
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endorsement  entitles  a  vessel  to  land  its 
catch,  wherever  caught,  in  the  United 
States. 

(b)  If  eligible  for  documentation  and 
not  restricted  from  the  fisheries  by 
paragraph  (c)  of  this  section,  the 
following  vessels  are  eligible  for  a 
fishery  endorsement: 

(1)  Vessels  built  in  the  United  States 
(§67.97); 

(2)  Forfeited  vessels  (§  67.131); 

(3)  Vessels  granted  fisheries  privileges 
by  special  legislation  (§67.132); 

(4)  Wrecked  vessels  (§67.133);  and 

(5)  Captured  vessels  (§  67.134). 

(c)  A  vessel  otherwise  eligible  for  a 
fishery  endorsement  under  paragraph 
(b)  of  this  section  permanently  loses  that 
eligibihty  if  it  undergoes  rebuilding  as 
defined  in  §67. 177(a)  outside  of  the 
United  States. 

(d)  A  vessel  otherwise  eligible  for  a 
fishery  endorsement  under  paragraph 
(b)  of  this  section  and  not  protected  by 
the  savings  provision  in  §  67.45,  loses 
that  eligibility  during  any  period  in 
which  it  is  ov\med  by  a  partnership 
which  does  not  meet  the  requisite 
citizenship  requirements  of  §  67.35(a), 
or  by  a  corporation  which  does  not  meet 
the  citizenship  requirements  of 

§  67.39(d). 

$67.23    RecrMtlonal  endof sement 

(a)  A  recreational  endorsement 
entitles  a  vessel  to  pleasure  use  only. 

(b)  Any  vessel  eligible  for 
documentation  under  §  67,5  is  eligible 
for  a  recreational  endorsement. 

Note:  A  vessel  having  a  Certificate  of 
Documentation  endorsed  only  for  recreation 
may  be  bareboat  chartered  only  for 
recreational  use.  Guidance  on  the  elements  of 
a  vaiid  bareboat  charter  should  be  obtained 
through  private  legal  counsel. 

Subpart  C— Citizenship  Requirements 
for  Vessel  Documentation 

1 67.30    Requirement  for  citizen  owner. 

Certificates  of  Documentation  may  be 
issued  under  this  part  only  to  vessels 
which  are  wholly  owTied  by  United 
States  citizens.  Pursuant  to 
extraordinary  legislation  at  46  U.S.C. 
app.  883-1  (Bowater  Amendment)  and 
46  U.S.C  12106(d)  (Oil  Pollution  Act  of 
1990),  Certificates  of  Documentation 
with  limited  endorsements  may  be 
issued  in  accordance  with  part  68  of  this 
chapter  to  vessels  owned  by  certain 
persons  who  are  not  citizens  as  defined 
in  this  part. 

S  67.31    Stock  or  equity  intaraet 
requirements. 

(a)  The  stock  or  equity  interest 
requirements  for  citizenship  under  this 
subpart  encompass:  Title  to  all  classes 
of  stock;  title  to  voting  stock;  and 


ownership  of  equity.  An  otherwise 
qualifying  corporation  or  partnership 
may  fail  to  meet  stock  or  equity  interest 
requirements  because:  Stock  is  subject 
to  trust  or  fiduciary  obligations  in  favor 
of  non-citizens;  non-citizens  exercise, 
directly  or  indirectly,  voting  power;  or 
non-citizens,  by  any  means,  exercise 
control  over  the  entity.  The  applicable 
stock  or  equity  interest  requirement  is 
not  met  if  the  amount  of  stock  subject 
to  obligations  in.favor  of  non-citizens, 
non-citizen  voting  power,  or  non-citizen 
control  exceeds  the  percentage  of  the 
non-citizen  interest  permitted. 

(b)  For  the  purpose  of  this  section, 
control  includes  an  absolute  right  to: 
Direct  corporate  or  partnership 
business;  limit  the  actions  of  or  replace 
the  chief  executive  officer,  a  majority  of 
the  board  of  directors,  or  any  general 
partner;  direct  the  transfer  or  operations 
of  any  vessel  ovmed  by  the  corporation 
or  partnership;  or  otherwise  exercise 
authority  over  the  business  of  the 
corporation  or  partnership.  Control  does 
not  include  the  right  to  simply 
participate  in  these  activities  or  the  right 
to  receive  a  financial  return,  e.g., 
interest  or  the  equivalent  of  interest  on 

a  loan  or  other  financing  obligations. 

(c)  For  purposes  of  meeting  the  stock 
or  equity  interest  requirements  for 
citizenship  \mder  this  subpart  where 
title  to  a  vessel  is  held  by  an  entity 
comprised,  in  whole  or  in  part,  of  other 
entities.which  are  not  individuals,  each 
entity  contributing  to  the  stock  or  equity 
interest  qualifications  of  the  entity 
holding  title  must  be  a  citizen  eligible 
to  document  vessels  in  its  own  right 
with  the  trade  endorsement  sought. 

967.33    Individual. 

An  individual  is  a  citizen  if  native- 
bom,  naturalized,  or  a  derivative  citizen 
of  the  United  States,  or  otherwise 
qualifies  as  a  United  States  citizen. 

§  67.35    Partnership,  association,  or  Joint 
venture. 

(a)  A  partnership  is  a  citizen  if  all  its 
general  part^iers  are  citizens,  and: 

(1)  For  tJie  p'lrpose  of  obtaining  a 
registry  or  recreational  endorsement,  at 
least  50  percent  of  the  equity  interest  in 
the  partnership  is  owned  by  citizens; 

(2)  For  the  purpose  of  obtaining  a 
coastwrise  or  Great  Lakes  endorsement 
or  both,  at  least  75  percent  of  the  equity 
interest  in  the  partnership  is  owned  by 
citizens:  or 

(3)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  more  than  50 
percent  of  the  equity  interest  in  the 
partnership  is  owned  by  citizens. 

(b)  An  association  is  a  citizen  if  each 
of  its  members  is  a  citizen. 

(c)  A  joint  venture  is  a  citizen  if  each 
of  its  members  is  a  citizen. 


§67.37    Trust 

A  trust  arrangement  is  a  citizen  if 
each  of  its  trustees  and  each  beneficiary 
with  an  enforceable  interest  in  the  trust 
is  a  citizen. 

167.39    Corpofstion. 

(a)  For  the  purpose  of  obtaining  a 
registry  or  a  recreational  endorsement,  a 
corporation  is  a  citizen  if: 

(1)  It  is  incorporated  under  the  laws 
of  the  United  States  or  of  a  State; 

(2)  Its  chief  executive  officer,  by 
whatever  title,  is  a  citizen; 

(3)  Its  chairman  of  the  board  of 
directors  is  a  citizen;  and 

(4)  No  more  of  its  directors  are  non- 
citizens  than  a  minority  of  the  number 
necessary  to  constitute  a  quorum. 

^)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lakes  endorsement 
or  both,  a  corporation  is  a  citizen  if: 

(1)  It  meets  all  the  reqwrements  of 
paragraph  (a)  of  this  section;  and 

(2)  At  least  75  percent  of  the  stock 
interest  in  the  corporation  is  owned  by 
citizens. 

(c)  A  corporation  which  does  not  meet 
the  stock  interest  requirement  of 
paragraph  (b)  of  this  section  may  quahfy 
tor  limited  coastwrise  trading  privileges 
by  meeting  the  requirements  of  part  68 
of  this  chapter. 

(d)  A  corporation  is  a  citizen  for  the 
purpose  of  obtaining  a  fishery 
endorsement  if: 

(1)  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(2)  More  than  50  percent  of  the  stock 
interest  in  the  corporation  including  a 
majority  of  voting  shares  in  the 
corporation  is  owned  by  citizens. 

§67.41    Governmental  entity. 

A  governmental  entity  is  a  citizen  for 
the  purpose  of  obtaining  a  vessel 
document  if  it  is  an  entity  of  the  Federal 
Government  of  the  United  States  or  of 
the  government  of  a  State  as  defined  in 
§67.3. 

§67.43    Evidence  of  citizenship. 

When  received  by  the  Coast  Guard,  a 
properly  completed  original  Application 
for  Initial  Issue,  Exchange,  or 
Replacement  Certificate  of 
Documentation;  or  Redocumentation 
(form  CG-1258)  establishes  a  rebuttable 
presumption  that  the  applicant  is  a 
United  States  citizen. 

§67.45    Citizenship  savings  provision  for 
fishing  vessels. 

An  otherwise  qualifying  partnership 
or  corporation  that  does  not  meet  the 
requisite  stock  interest  requirements  for 
a  fishery  endorsement  of  §§  67.35  or 
67.39,  respectively,  may  be  eligible  to 
obtain  a  fishery  endorsement  for  a 
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vessel  if,  based  on  evidence  submitted 
by  the  owner,  it  is  determined  that  prior 
to  July  28, 1987,  the  vessel: 

(a)  Was  documented  under  46  U.S.C. 
Chapter  121  and  operating  as  a  fishing, 
fish  processing,  cr  fish  tender  vessel  in 
the  navigable  waters  of  the  United 
States  or  the  Exclusive  Economic  Zone; 
or 

(b)  Was  contracted  for  purchase  for 
use  as  a  fishing,  fish  processing,  or  fish 
tender  vessel  in  the  navigable  waters  of 
the  United  States  or  the  Exclusive 
Economic  Zone,  if  the  purchase  is 
shown  by  the  contract  or  similarly 
reliabja  evidence  acceptable  to  the 
Secretiary  or  the  Secretary's  delegate  to 
have  been  made  for  the  purpose  of  using 
the  vebsel  in  the  fisheries. 

§  67.47'    Requirement  for  Maritime 
Administration  approval. 

(a)  The  following  transactions,  among 
others,  require  approval  of  the  Maritime 
Administration  in  accordance  with  46 
CFR  part  221: 

(1)  Placement  of  the  vessel  under 
foreigb  registry; 

(2)  Operation  of  the  vessel  under  the 
authority  of  a  foreign  country;  and 

(3)  Sale  or  transfer  of  an  interest  in  or 
control  of  the  vessel  from  a  citizen,  as 
defined  in  section  2  of  the  Shipping  Act, 
1916  (46  U.S.C.  app.  802).  to  a  person 
not  a  ditizen  within  the  meaning  of 
section  2  of  that  act. 

.  (b)  A  Certificate  of  Documentation 
may  not  be  issued  for  a  vessel  which 
subsequent  to  the  last  issuance  of  a 
Certificate  of  Documentation  has 
undergone  any  transaction  listed  in 
paragraph  (a)  of  this  section,  even  if  the 
owner  meets  the  citizenship 
requirements  of  this  subpart,  unless 
evidence  is  provided  that  the  Maritime 
Administration  approved  the 
transaction. 

(c)  The  restriction  imposed  by 
paragraph  (b)  of  this  section  does  not 
apply  to  a  vessel  identified  in  §  67,1 1(b). 

Subpart  D— Title  Requirements  for 
Vessel  Documentation 

§  67.50    Requirement  for  title  evidence. 
The  owner  of  a  vessel  must  present 
title  evidence  in  accordance  with  one  of 
the  methods  specified  in  this  subpart 

(a)  When  apphcation  is  made  for  a 
coastwise  or  a  Great  Lakes  endorsement 
for  a  vessel  which  has  not  previously 
been  qualified  for  such  endorsement; 

(b)  For  initial  documentation  of  a 
vessel; 

(c)  When  the  ownership  of  a 
documented  vessel  changes  in  whole  or 
in  part; 

(d)  When  the  general  partners  of  a 
partnership  owning  a  documented 


vessel  change  by  addition,  deletion,  or 
substitution,  without  dissolution  of  the 
partnership;  or 

(e)  When  a  vessel  which  has  been 
deleted  from  dociunentation  is  returned 
to  documentation  and  there  has  been  an 
intervening  change  in  ownership. 

§67.53    Methods  of  e«ut>ll«l)lng  title. 

Title  to  a  vessel  may  be  estabhshed 
through  one  of  the  following  methods: 

(a)  Simplified  method  without 
evidence  of  build.  The  owner  must 
produce  a  copy  of  the  last  registration  of 
the  vessel  (State,  Federal,  or  foreign) 
and  evidence  which  establishes  chain  of 
title  from  that  registration  to  the  present 
owmer. 

(b)  Simplified  method  with  evidence 
of  build.  The  owner  must  produce  a 
copy  of  the  last  registration  of  the  vessel 
(State.  Federal,  or  foreign)  and  evidence 
which  establishes  chain  of  title  from 
that  registration  to  the  present  owTier 
along  with  e\'idence  of  the  facts  of  build 
in  accordance  with  subpart  F  of  this 
part. 

(c)  Complete  chain  of  title,  without 
evidence  of  citizenship  for  each  entity  in 
that  chain  of  title.  The  owner  must 
provide  e\idence  which  establishes: 

(1)  The  facts  of  build  in  accordance 
with  subpart  F  of  this  part;  and 

(2)  A  complete  chain  of  title  for  the 
vessel  fi-om  the  person  for  whom  the 
vessel  was  built  to  the  present  owner. 

(d)  Complete  chain  of  title,  with 
evidence  of  citizenship  for  each  entity  in 
that  chain  of  title.  The  owner  must 
provide  evidence  which  establishes: 

(1)  The  facts  of  build  in  accordance 
with  subpart  F  of  this  part;  end 

(2)  A  complete  chain  of  title  for  the 
vessel  from  the  person  for  whom  the 
vessel  was  built  to  the  present  owTier. 
accompanied  by  competent  and 
persuasive  evidence  establishing  the 
citizenship  of  each  entity  in  the  chain 
of  title. 

$67.55    Requirement  for  removal  from 
foreign  registry. 

The  ouTier  of  a  vessel  must  present 
evidence  of  removal  of  the  vessel  from 
foreign  registry  whenever 

(a)  The  owner  applies  for  initial 
documentation  of  a  vessel  that  has  at 
any  time  been  registered  under  the  laws 
of  a  foreign  country;  or 

(b)  The  owner  applies  for  reentry  into 
documentation  of  a  vessel  that  had  been 
registered  under  the  laws  of  a  foreign 
country  since  it  was  last  documented 
under  the  laws  of  the  United  States. 

S  67.57    Extent  of  title  evidence  required  for 
Initial  documentation. 

(a)  Vessels  never  registered  under  any 
system: 


(1)  Where  a  coastwise  or  Great  Lakes 
endorsement  is  sought,  the  only  title 
evidence  required  for  a  vessel  being 
documented  by  the  owner  for  whom  it 
was  built  is  the  certification  of  the 
builder  (form  CG-1261)  described  in 

§  67.99.  Any  other  applicant  must 
present  title  evidence  in  accordance 
with  §  67.53(d). 

(2)  Where  a  fishery  endorsement  is 
sought,  the  only  title  evidence  required 
for  a  vessel  being  documented  by  the 
owrner  for  whom  it  was  built  is  the 
certification  of  the  builder  (form  CG- 
1261)  described  in  §  67.99.  Any  other 
apphcant  must  present  title  evidence  in 
accordance  with  either  paragraph  (c)  or 
(d)  of  §67.53. 

(3)  Where  a  registry  or  recreational 
endorsement  is  sought,  the  only  title 
evidence  required  for  a  vessel  being 
documented  by  the  first  owner  of  the 
vessel  is  the  certification  of  the  builder 
(form  CG-1261)  described  in  §  67.99.  or 
a  Manufacturer's  Certificate  of  Origin. 
Any  other  apphcant  must  also  present 
title  evidence  in  accordance  with  either 
paragraph  (c)(2)  or  (d)(2)  of  §  67.53. 

Note:  Manufoctiirer's  Certificates  of  Origin 
are  sometimes  used  as  shipping  docimients 
for  vessels,  and  may  recite  as  the  first  owner 
a  person  other  than  the  person  for  which  the 
vessel  was  built.  Therefore,  a  chain  of  title 
which  begins  with  a  Certificate  of  Origin  wili 
be  deemed  incomplete. 

(b)  Vessels  previously  registered 
under  the  laws  of  a  State  or  a  foreign 
government: 

(1)  Where  a  coastwise  or  a  Great  Lakes 
endorsement  is  sought,  title  evidence 
must  be  presented  in  accordance  with 
§67,53(d). 

(2)  Where  a  fishery  endorsement  is 
sought,  title  evidence  must  be  presented 
in  accordance  with  paragraph  (b).  (c).  or 
(d)  of  §67.53. 

(3)  Where  a  registry  or  recreational 
endorsement  is  sought,  title  evidence 
must  be  presented  in  accordance  with 
paragraph  (a),  (b).  (c),  or  (d)  of  §67.53. 

§67.59    Extent  ol  title  evidence  required  for 
change  In  ownership  of  a  documented 
yeesel. 

When  the  ownership  of  a  documented 
vessel  changes,  in  whole  or  in  part,  the 
applicant  for  dociunentation  must 
present: 

(a)  Title  evidence  in  accordance  with 
subpart  E  of  this  part  to  reflect  all 
ownership  changes  subsequent  to  the 
last  issuance  of  a  Certificate  of 
Documentation;  and 

(b)  Where  a  registry,  fishery,  or 
recreational  endorsement  is  sought, 
evidence  of  the  citizenship  of  all  owners 
subsequent  to  the  last  owner  for  whom 
the  vessel  was  documented  except  for  a 
vessel: 
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(1)  Identified  in  $  67.11(b):  or 

(2)  For  which  the  Maritinie 
Administration  has  granted  approval  for 
transfer  or  sale  under  46  CFR  part  221. 

(c)  Where  a  coastwise  or  Great  Lakes 
endorsement  is  sought,  evidence 
establishing  the  citizenship  of  all 
owners  subsequent  to  the  last  owner  for 
whom  the  vessel  was  documented  with 
a  coastwise  or  Great  Lakes  endorsement, 
if  such  evidence  is  not  already  on  file 
with  the  Coast  Guard.  If  the  vessel  has 
never  been  documented  with  a 
coastwise  or  Great  Lakes  endorsement, 
evidence  must  be  presented  to  establish 
the  citizenship  of  each  owner  of  the 
vessel  for  whom  such  evidence  is  not 
already  on  file  with  the  Coast  Guard. 

1 67.61    Extent  of  title  evidence  required  for 
veeselt  returning  to  documentation. 

(a)  When  the  owner  of  a  vessel  which 
has  been  deleted  from  documentation 
applies  to  have  the  vessel  returned  to 
documentation,  the  owner  must,  except 
as  provided  in  paragraphs  (b)  and  (c)  of 
this  section,  provide  evidence 
establishing  the  complete  chain  of  title 
from  the  last  owner  under 
docimientation,  and  citizenship 
evidence  for  all  owners  in  that  chain  of 
title. 

(b)  When  a  vessel  is  returned  to 
documentation  after  having  been  imder 
foreign  registry,  the  owner  must  provide 
a  copy  of  the  last  foreign  registry,  the 
evidence  of  removal  from  foreign 
registry  required  by  §  67.55.  and 
evidence  establishing  the  complete 
chain  of  title  from  the  last  owner  under 
foreign  registry.  No  citizenship  evidence 
need  be  provided  for  owners  in  that 
chain  of  title. 

(c)  The  owner  of  a  vessel  identified  in 
§  67.11(b)  or  for  which  the  Maritime 
Administration  has  granted  approval  for 
transfer  or  sale,  either  by  written  order 
or  by  general  approval  in  46  CFR  part 
221,  and  which  was  under  a  State  or 
Federal  registration  or  titling  system, 
must  provide  a  copy  of  the  last 
registration  or  title,  the  evidence  of 
removal  from  foreign  registry  required 
by  S  67.55,  if  applicable,  and  evidence 
establishing  the  complete  chain  of  title 
from  the  last  owner  under  such  registry 
or  title.  No  citizenship  evidence  need  be 
provided  for  owners  in  that  chain  of 
tide. 

Note:  Although  vessels  returned  to 
docuioentation  without  a  complete  chain  of 
title  are  not  eligible  for  coastwise  or  Great 
Lakes  endorsementfl,  this  does  not  preclude 
such  an  endorsement  if  the  chain  of  title, 
with  citizenship  evidence,  is  completed  at  a 
later  date. 


167.63    Extent  of  tMa  evidence  required  for 
captured,  forfeited,  apiedal  legielction,  end 
wreclMd  veaaele. 

(a)  In  the  case  of  a  captured  or 
forfeited  vessel,  the  owner  must  provide 
evidence  establishing  the  chain  of  title 
from  the  judicial  decree  of  capture  or 
decree  of  forfeiture,  or  the  evidence  of 
administrative  fbrfiaiture  described  in 

§  67.131(b).  atizenship  evidence  for  all 
owners  in  the  chain  of  title  is  required 
only  if  a  coastwise  or  Great  Lakes 
endorsement  is  sought. 

(b)  In  the  case  of  a  vessel  which  is  the 
subject  of  special  legislation  or  a 
wrecked  vessel,  the  owner  must 
provide: 

(1)  For  initial  doomientation  of  a 
vessel  or  return  to  documentation  of  a 
vessel  deleted  from  documentation,  a 
copy  of  the  last  Federal,  State,  or  foreign 
registration,  the  evidence  of  removal 
from  foreign  registry  required  by 
§67.55,  if  applicable,  and  evidence 
establishing  the  chain  of  title  from  the 
last  registration.  If  a  coastwise  or  Great 
Lakes  endorsement  is  sought,  the  owner 
must  present  citizenship  evidence  for 
all  owners  in  the  chain  of  title  from  the 
grant  of  special  legislation  or  the 
determination  by  the  Commandant  that 
the  vessel  is  eligible  for  doomientation 
under  46  U.S.C  app.  14. 

(2)  For  a  docimiented  vessel,  the  title 
evidence  reflecting  all  ownership  \ 
changes  subsequent  to  the  last 
documented  owner  of  record.  In 
addition,  imless  the  vessel  qualifies  for 
exemption  under  §  67.11(b)  or  the  vessel 
is  the  subject  of  Maritime 
Administration  approval  for 
unrestricted  transfer,  citizenship 
evidence  must  be  presented  for  all 
owners  in  that  chain  of  title. 

Subpart  E— Acceptable  Title  Evidence: 
Waiver 

§67.70    Origlnai  owner. 

The  builder's  certification  described 
in  $  67.99  serves  as  evidence  of  the 
original  owner's  tide  to  a  vessel. 

167.73    Tranefara  prior  to  documentation. 

A  transfer  of  vessel  title  prior  to 
documentation  may  be  evidenced  by: 

(a)  Completion  of  the  transfer 
information  on  the  reverse  of  the 
builder's  certification  on  form  CG-1261; 

(b)  Completion  of  the  transfer 
information  on  the  reverse  of  the 
Manufacturer's  Certificate  of  Origin;  or 

(c)  A  bill  of  sale  which  meets  me 
criteria  for  filing  and  recording  set  forth 
in  subpart  P  of  this  part. 

167.75   Tranefere  by  aele  or  donation 
aut)eequent  to  documentation. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  transfers  of  vessel  title 


must  be  evidenced  by  a  bill  of  sale 
which  meets  the  criteria  for  filing  and 
recording  set  forth  in  subpart  P  of  this 
part.  Except  as  otherwise  provided  in 
subpart  O  of  this  part,  each  bill  of  sale 
must  be  accompanied  by  a  declaration 
of  citizenship  from  the  new  owner, 
executed  on  the  appropriate  Maritime 
Administration  form  described  in 
§67.211. 

(b)  The  bill  of  sale  form  used  may  be 
form  CG-1340  or  form  CG-1356,  as 
appropriate. 

(c)  An  applicant  for  doomfientation 
who  caimot  produce  required  title 
evidence  in  the  form  of  an  instrument 
eligible  for  filing  and  recording  in 
accordance  with  subpart  P  of  this  part 
may  apply  for  a  waiver  of  that 
requirement  in  accordance  with  the 
provisions  of  §  67.89. 

S  67.77    Paaaage  of  title  by  court  action. 

(a)  When  tide  to  a  vessel  has  passed 
by  court  action,  that  passage  must  be 
established  by  copies  of  the  relevant 
court  order(8)  certified  by  an  official  of 
the  coiut. 

(b)  When  authority  to  transfer  a  vessel 
has  been  conferred  by  court  action,  that 
authority  must  be  established  by  copies 
of  the  relevant  coiut  order(s)  certified  by 
an  official  of  the  court. 

1 67.79    Paeeage  of  title  without  court 
action  following  death  of  owner. 

(a)  When  tide  to  a  vessel  formerly 
owned  in  whole  or  in  part  by  an 
individual  now  deceased  passes  without 
court  action,  an  applicant  for 
documentation  must  present: 

(1)  When  tide  passes  to  a  surviving 
joint  tenant  or  tenants  or  to  a  tenant  by 
the  entirety,  a  copy  of  the  death 
certificate,  certified  by  an  appropriate 
State  official;  or 

(2)  Where  the  laws  of  cognizant 
jiirisdiction  permit  passage  of  tide 
without  court  action,  evidence  of 
compliance  with  applicable  State  law. 

(b)  Passage  of  tide  subsequent  to 
devolutions  such  as  those  described  in 
paragraph  (a)  of  this  section,  must  be 
established  in  accordance  with  the 
remainder  of  this  subpart. 

i  67  J1    Paeeage  of  title  In  con  junction  with 
a  corporate  merger  or  aimilar  transaction. 

When  the  tide  to  a  vessel  has  passed 
as  the  result  of  a  corporate  merger  or 
similar  transaction  wherein  the  assets  of 
one  corporation  have  been  transferred  to 
another,  the  passage  of  tide  must  be 
established  by: 

(a)  Materials,  such  as  a  resolution  of 
the  board  of  directors  or  shareholders  of 
the  corporation  whidi  held  tide  to  the 
vessel  before  the  transaction,  which 
either  uneqidvocally  transfers  all  of  the 
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assets  of  the  corporation  or  which 
specifically  identifies  the  vessel  as  being 
among  the  assets  transferred;  and 

(b)  In  jurisdictions  where  there  is  an 
official  recognition  of  corporate  mergers 
and  similar  transactions,  a  copy  of  such 
official  recognition  certified  by  the 
cognizant  official  of  that  jurisdiction. 

S  67.83    PaM«g«oftltleby«xtr»-iud>cial 
repoM«Mion  and  sal*. 

When  title  to  a  documented  vessel  has 
passed  by  reason  of  an  extra-judicial 
repossession  and  sale,  such  passage 
must  be  established  by: 

(a)  A  copy  of  the  instrument  under 
which  foreclosure  was  made; 

(b)  An  affidavit  from  the  foreclosing 
party  setting  forth  the  reasons  for 
foreclosure,  the  chronology  of 
foreclosure,  the  statute(s)  under  which 
foreclosure  was  made,  and  the  steps 
taken  to  comply  with  the  relevant 
instrument  and  statute{s); 

(c)  Evidence  of  substantial 
compliance  with  the  relevant 
instnmient  and  statute(s);  and 

(d)  A  bill  of  sale  which  meets  the 
criteria  for  filing  and  recording  set  forth 
in  subpart  P  of  this  part  from  Uie 
foreclosing  party  as  agent  for  the 
defaulting  owner(s). 

S  67.85   Chang*  In  genaral  partnara  of 
parlnaraMp. 

When  the  general  partners  of  a 
partnership  owning  a  doc\unented 
vessel  change  by  addition,  deletion,  or 
substitution  vdUiout  dissolution  of  the 
partnership,  the  change  must  be 
established  by  a  written  statement  from 
a  surviving  general  partner  detailing  the 
nature  of  the  change. 

§67.87   Changa  of  lagal  nama  of  ownar. 

(a)  When  the  name  of  a  corporation 
which  owns  a  documented  vessel 
changes,  the  corporation  must  present 
certification  from  the  appropriate 
governmental  agency  evidencing 
registration  of  the  name  change. 

(b)  When  the  name  of  an  inmvidual 
who  owrns  a  documented  vessel  changes 
for  any  reason,  competent  and 
persuasive  evidence  establishing  the 
change  must  be  provided. 

§  67.89    Waiver  of  production  of  a  bill  of 
sale  aliglbla  for  filing  and  recording. 

(a)  When  the  evidence  of  title  passage 
required  by  this  subpart  is  a  bill  of  sale 
which  meets  the  criteria  for  filing  and 
recording  set  forth  in  subpart  P  of  this 
part,  and  tbe  applicant  is  unable  to 
produce  a  bill  of  sale  meeting  those 
criteria,  the  appUcant  nlay  reauest  that 
the  documentation  officer  at  me  port 
where  application  for  documentation, 
exchange,  or  redocumentation  is  made 
waive  that  requirement. 


(b)  No  waiver  of  the  requirement  to 
produce  a  bill  of  sale  eligible  for  filing 
and  recording  may  be  granted  unless  the 
applicant  provides: 

(1)  A  written  statement  detailing  the 
reasons  why  an  instrument  meeting  the 
filing  and  recording  criteria  of  this  part 
cannot  be  obtained;  and 

(2)  Competent  and  persuasive 
evidence  of  the  passage  of  title. 

f  67.91    Paaaag*  of  tM*  purauant  to 
oparation  of  State  law. 

When  title  to  a  dociunented  vessel  has 
passed  by  operation  of  State  law  for 
reasons  other  than  those  specified  in 
this  subpart,  such  passage  must  be 
established  by: 

(a)  A  copy  of  the  statute  permitting 
transfer  of  title  to  the  vessel  and  setting 
forth  procedures  to  be  followed  in 
disposing  of  the  vessel; 

(b)  An  affidavit  from  the  party  acting 
against  the  vessel,  setting  forth  the  basis 
for  selling  the  vessel,  and  the  steps 
tuken  to  comply  with  the  requirements 
of  the  statute  under  which  title  passes: 

(c)  Evidence  of  substantial 
compliance  writh  the  relevant  statuteCs); 
and 

(d)  A  bill  of  sale  which  meets  the 
criteria  for  filing  and  recording  set  forth 
in  subpart  P  of  this  part  from  tiie  acting 
party  as  agent  for  the  ownerfs)  of  record. 

Note:  State  law  authorizing  a  marina  to 
dispose  of  abandoned  vessels  is  an  example 
of  passage  of  title  by  operation  of  law 
contemplated  by  §  67.91. 

Subpart  F— Build  Requirements  for 
Vessel  Documentation 

167.95    Requirement  for  detarmlnatloa 

Evidence  that  a  vessel  was  built  in  the 
United  States  must  be  on  file  for  any 
vessel  for  which  a  coastwdse.  Great 
Lakes,  or  fishery  endorsement  is  sought, 
imless  the  vessel  is  otherwise  qualified 
for  those  endorsements  imder  subpart  J 
of  this  part. 

S  67.97    United  States  bulK. 

To  be  considered  built  in  the  United 
States  a  vessel  must  meet  both  of  the 
following  criteria: 

(a)  All  major  components  of  its  hull 
and  superstructure  are  fabricated  in  the 
United  States;  and 

(b]  The  vessel  is  assembled  entirely  in 
the  United  States. 

S  67.99    Evidence  of  build. 

(a)  Evidence  of  the  facts  of  build  may 
be  either  a  completed  original  form  CG- 
1261,  or  other  original  document 
containing  the  same  information, 
executed  by  a  person  having  personal 
knowledge  of  toe  facts  of  build  because 
toat  person: 

(1)  Constructed  toe  vessel; 


(2)  Supervised  toe  actual  construction 
oftoe  vessel;  or 

(3)  Is  an  officer  or  employee  oftoe 
company  which  built  toe  vessel  and  has 
examined  toe  records  oftoe  company 
concerning  toe  facts  of  build  of  the 
vessel. 

(b)  A  vessel  owner  applying  for 
documentation  must  file  a  separate 
certificate  from  each  builder  involved  in 
toe  construction  of  toe  vessel. 

(c)  A  Manufacturer's  Certificate  of 
Origin  is  not  evidence  of  toe  facts  of 
build. 

§67.101    WaJvar  of  avldenc*  of  build. 

(a)  A  vessel  owner  appl)ring  for 
documentation  unable  to  obtain  toe 
evidence  of  build  required  by  §  67.99 
may  apply  for  a  waiver  of  that 
requirement  to  toe  documentation 
officer  at  toe  port  where  application  for 
documentation  is  made. 

(b)  No  waiver  of  toe  requirement  in 
S  67.99  to  produce  evidence  of  build 
may  be  granted  unless  toe  applicant 
provides: 

(1)  A  written  request  for  toe  waiver, 
explaining  why  toe  evidence  required 
by  §  67.99  cannot  be  furnished;  and 

(2)  Competent  and  persuasive 
evidence  of  the  facts  of  build. 

Subpart  Q— Tonnage  and  DImenalon 
Requirements  for  Vessel 
Documentation 

§67.105    Requirement  for  detarmlnatloa 

The  gross  and  net  tonnage  and 
dimensions  of  a  vessel  must  be 
determined: 

(a)  For  initial  docimientation; 

(b)  Whenever  toere  is  a  change  in  toe 
gross  or  net  tonnage  or  dimensions  of  a 
documented  vessel;  or 

(c)  When  toe  gross  or  net  tonnage  of 
a  vessel  returning  to  documentation  has 
changed  since  toe  vessel  was  last 
documented.  , 

§67.107    System  of  maasuramant; 
evidence. 

(a)  The  gross  and  net  tonnage  and 
dimensions  of  a  vessel  for  purposes  of 
tois  part  are  determined  in  accordance 
wito  46  CFR  part  69. 

(b)  A  Certificate  of  Measurement 
issued  by  an  autoorized  official  is  toe 
only  acceptable  evidence  of  toe  gross 
and  net  tonnage  of  a  vessel  measured  in 
accordance  wito  subpart  B,  C,  or  D  of  46 
CFR  part  69.  A  Certificate  of 
Measurement  is  not  issued  for  vessels 
measured  under  subpart  E  of  46  CFR 
part  69  since  toe  gross  and  net  tonnage 
are  determined  as  part  oftoe 
documentation  process. 
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Subpart  H— Aaalgninanta  and 
Deslgnatlona  Required  for  Veaaai 
Documantatlon 

IS7.111    AaelgnriMnt  of  officM  number. 

(a)  The  owner  of  a  vessel  must  submit 
an  Application  for  Initial  Issue, 
Exchange,  or  Replacement  Certificate  of 
Documentation;  or  Redocumentation 
(form  CX;-1258)  to  the  documentation 
officer  at  the  port  of  record  of  the  vessel 
assigned  in  accordance  with  §  67.115,  or 
the  documentation  office  nearest  where 
the  vessel  is  located,  to  apply  for  an 
official  number  for  the  vessel  when: 

(1)  Application  is  made  for  initial 
documentation  of  the  vessel;  or 

(2)  An  existing  vessel  has  been 
severed,  with  two  or  more  vessels 
resulting.  In  this  case,  the  official 
number  of  the  original  vessel  is  retired 
and  the  owner  of  each  resulting  vessel 
must  apply  for  designation  of  a  new 
official  number. 

(b)  Upon  receipt  of  form  CG-1258,  the 
documentation  officer  at  the  port  where 
apphcation  for  doounentaUon  is  made 
will  have  an  official  number  assigned  to 
the  vessel  and  furnish  it  to  the  vessel 
owner. 

167.113    Mwwglng  owner  deeignetton; 
addreea;  requirwnenl  to  report  change  of 

addreea. 

The  owner  of  each  vessel  must 
designate  a  managing  owner  on  the 
Application  for  Documentation, 
Exchange  or  Replacement  of  Document; 
or  Redocumentation  ((X-1258). 

(a)  The  managing  owner  of  a  vessel 
owned  by  aae  person  is  the  owner  of  the 
vessel. 

(b)  The  managing  owner  of  a  vessel 
owned  by  more  than  one  person  must  be 
one  of  the  owners.  The  person 
designated  as  managing  owner  must 
have  an  address  in  Uie  United  States 
exceot  where  no  owner  of  the  vessel  has 
an  address  in  the  United  States. 

(c)  The  managing  owner  of  a  vessel 
owned  in  a  trust  arrangement  must  be 
one  of  the  trustees. 

(d)  The  address  of  the  managing 
owner  must  be  as  follows: 

(1)  For  an  individual,  any  residence  of 
the  managing  owner. 

(2)  For  a  partnership,  its  address: 

(i)  In  the  State  under  whose  laws  it  is 
organized:  or 
(ii)  Of  its  principal  place  of  business. 

(3)  For  a  corporation.  Its  address: 
(i)  For  service  of  process  within  the 

State  of  Incorporation;  or 
(ii)  Of  its  principal  place  of  business. 

(e)  Whenever  the  address  of  the 
managing  owner  changes,  the  managing 
owner  shall  notify  the  documentation 
officer  at  the  port  of  record  of  the  vessel 
within  10  days. 


I67.11S    Aeeignmantofportofreeord. 

(a)  A  port  of  record  is  assigned  to  a 
vessel: 

(1)  Upon  initial  documentation; 

(2)  when  there  is  a  change  in  the 
ownership  of  the  vessel,  in  whole  or  in 
part;  or 

(3)  When  the  owner  requests  to 
change  the  port  of  record  of  the  vessel 
in  accordance  with  paragraph  (c)  of  this 
section.  The  owmer  shall  not  be  required 
to  change  the  port  of  record  of  the  vessel 
solely  because  of  a  change  of  address  of 
the  managing  owner. 

(b)  The  same  port  of  record  will  be 
assigned  to  all  vessels  owned  by  the 
same  owner(s). 

(c)  The  port  of  record  of  the  vessel  is: 

(1)  Boston,  MA.  if  the  address  of  the 
managing  owner  is  located  within  the 
Boston  Marine  Inspection  Zone,  the 
Portland,  ME  Marine  Inspection  Zone, 
or  the  Providence  Marine  Inspection 
Zone  in  the  First  Coast  Guard  District; 

(2)  New  York,  NY,  if  the  address  of 
the  managine  owner  is  located  within 
the  New  York  Marine  Inspection  Zone 
in  the  First  Coast  Guard  District; 

(3)  St.  Louis,  MO,  if  the  address  of  the 
managing  owner  is  located  in  the 
Second  Coast  Guard  District; 

(4)  Philadelphia,  PA,  if  the  address  of 
the  manasing  owner  is  located  within 
the  Philadelphia  Marine  Inspection 
Zone  in  the  Filth  Coast  Guard  District; 

(5)  Norfolk.  VA.  if  the  address  of  the 
managing  owner  is  within  the  Hampton 
Roads  Marine  Inspection  Zone,  the 
Baltimore  Marine  Inspection  zi3ne,  or 
the  Wilmington  Marine  Inspection  Zone 
in  the  Fifth  Coast  Guard  District; 

(6)  Miami,  FL,  if  the  address  of  the 
managing  owmer  is  located  in  the 
Seventh  Coast  Guard  District; 

(7)  New  Orleans,  LA,  if  the  address  of 
the  managing  owner  is  located  in  a  State 
other  than  Texas  or  New  Mexico  within 
the  El^th  Coast  Guard  District: 

(8)  Houston.  TX.  if  the  address  of  the 
managing  owner  is  located  in  Texas  or 
New  Mexico  within  the  Eighth  Coast 
Guard  District; 

(9)  Cleveland,  OH.  If  the  address  of 
the  managing  owner  Is  located  In  the 
Ninth  Coast  Guard  District; 

(10)  Los  Angeles,  CA,  if  the  address  of 
the  managing  owner  Is  located  In  the 
Los  Angeles-Long  Beach  Marine 
Inspection  Zone  or  the  San  Diego 
Marine  Inspection  2^ne  within  the 
Eleventh  Coast  Guard  District; 

(11)  San  Francisco,  CA.  if  the  address 
of  the  managing  owner  is  located  within 
the  San  Francisco  Marine  Inspection 
Zone  within  the  Eleventh  Coast  Guard 
District; 

(12)  Portland,  OR,  if  the  address  of  the 
managing  owner  is  located  in  Oregon  or 
Idaho  within  the  Thirteenth  Coast 
Guard  District; 


(13)  Seattle.  WA,  if  the  address  of  the 
managing  owner  is  located  within  the 
Fourteenth  Coast  Guard  District,  or  in 
Washington  or  Montana  within  the 
Thirteenth  Coast  Guard  District;  or 

(14)  luneau,  AK,  if  the  address  of  the 
managing  oMmer  is  located  in  the 
Seventeenth  Coast  Guard  District. 

Note:  GMigraphical  boundaries  for  the 
Coast  Guard  Marine  Inspection  Zones  and 
Coast  Guard  Districts  referenced  in  this 
secUon  can  be  found  in  33  CFK  part  3. 

(d)  For  a  vessel  owned  by  a  State, 
territory,  or  possession,  any  political 
subdivision  of  the  same,  or  any  agency 
of  a  State,  territory,  possession,  or 
poUtical  subdivision,  the  port  of  record 
is  the  port  of  documentation  serving  the 
address  in  which  the  capital  of  the 
State,  territory,  or  possession  is  located. 

(e)  For  a  vessel  owned  by  the  United 
States  Government  the  port  of  record  is 
Norfolk,  VA. 

(f)  If  the  managing  owner  does  not 
have  an  address  within  the  United 
States  the  port  of  record  may  be  any  port 
of  documentation. 

167.117    Vaeael  name  designation. 

(a)  The  owner  of  a  vessel  must 
designate  a  name  for  the  vessel  on  the 
Application  for  Initial  Issue,  Exchange, 
or  Replacement  Certificate  of 
Documentation;  or  Redocumentation 
(form  CG-1258)  submitted  to  the 
documentation  officer  at  the  port  of 
record  of  the  vessel  assigned  in 
accordance  with  §67.115.  or  the 
documentation  office  nearest  where  the 
vessel  is  located: 

(1)  Upon  apphcation  for  initial 
documentation  of  the  vessel;  or 

(2)  When  the  owner  elects  to  change 
the  name  of  the  vessel. 

(b)  The  name  designated: 

(1)  Must  be  composed  of  letters  of  the 
Latin  alphabet  or  Arabic  or  Roman 
numerals; 

(2)  May  not  be  identical,  actually  or 
phonetically,  to  any  word  or  words  used 
to  solicit  assistance  at  sea;  and 

(3)  May  not  contain  nor  be 
phonetically  identical  to  obscene, 
indecent,  or  profane  language,  or  to 
racial  or  ethnic  epithets. 

(c)  The  name  of  a  documented  vessel 
may  not  be  changed  without  the  prior 
approval  of  the  documentation  officer  at 
the  port  where  application  for  name 
change  is  made. 

(d)  Until  such  time  as  the  owner  of  a 
vessel  elects  to  chapge  the  name  of  a 
vessel,  the  provisions  of  paragraph  (b)  of 
this  section  do  not  apply  to  vessels 
validly  documented  oefore  January  1, 
1994. 
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§67.119    Hailing  port  dMignation. 

(a)  Upon  application  for  any 
Certificate  of  Documentation  in 
accordance  with  subpart  K  of  this  part, 
the  owner  of  a  vessel  must  designate  a 
hailing  port  to  be  marked  upon  the 
vessel 

(b)  The  bailing  port  must  be  a  place 

in  the  United  States  included  in  the  U.S. 
Department  of  Commerce's  Federal 
Information  Processing  Standards 
Pubhcation  551X. 

(c)  The  hailing  port  must  include  the 
State,  territory,  or  possession  in  which 
it  is  located. 

(d)  The  OCKD  for  the  port  at  which 
apphcation  for  documentation  is  made 
has  final  authority  to  settle  disputes  as 
to  the  propriety  of  the  hailing  port 
designated. 

(e)  Until  such  time  as  a  port  of  record 
assignment  is  required  in  accordance 
with  §67.115.  or  the  owner  elects  to 
designate  a  new  hailing  port,  the 

.  provisions  of  this  section  do  not  apply 
to  vessels  which  were  issued  a 
Certificate  of  Documentation  before  July 
1, 1982. 

Subpart  I— Marking  Requirements  for 
Vessel  Documentation 

§67.120    General  requlr«m*nt 

No  Certificate  of  Documentation 
issued  under  this  part  will  be  deemed 
valid  fyi  operation  of  the  vessel  until 
the  vessel  is  marked  in  accordance  with 
this  subpart. 

§  67.1 21    Official  number  marking 
requirement 

The  official  number  of  the  vessel, 
preceded  by  the  abbreviation  "NO." 
must  be  marked  in  block-type  Arabic 
numerals  not  less  than  three  inches  in 
height  on  some  clearly  visible  interior 
structural  part  of  the  hull.  The  number 
must  be  permanently  affixed  to  the 
vessel  so  that  alteration,  removal,  or 
replacement  would  be  obvious.  If  the 
official  number  is  on  a  separate  plate, 
the  plate  must  be  fastened  in  such  a 
manner  that  its  removal  would  normally 
cause  some  scarring  of  or  damage  to  the 
surrounding  hull  area. 

§  67.1 23    Name  and  hailing  port  marking 
requirements. 

(a)  For  vessels  other  than  those 
covered  in  paragraphs  (b)  and  (c)  of  this 
section,  the  name  of  the  vessel  must  be 
marked  on  some  clearly  visible  exterior 
part  of  the  port  and  starboard  bow  and 
the  stem  of  the  vessel.  The  hailing  port 
of  the  vessel  must  be  marked  on  some 
clearly  visible  exterior  part  of  the  stem 
of  the  vessel. 

(b)  Vessels  with  square  bow.  For 
vessels  having  a  square  bow.  the  name 
of  the  vessel  must  be  marked  on  some 


clearly  visible  exterior  part  of  the  bow 
in  a  manner  to  avoid  obUteration.  The 
name  and  hailing  port  must  be  marked 
on  some  clearly  visible  exterior  part  of 
the  stem. 

(c)  Recreational  vessels.  For  vessels 
documented  exclusively  for  recreation, 
the  name  and  hailing  port  must  be 
marked  together  on  some  clearly  visible 
exterior  part  of  the  hull. 

(d)  The  markings  required  by 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  which  may  be  made  by  the  use 
of  any  means  and  materials  which  result 
in  durable  markings,  must  be  made  in 
clearly  legible  letters  of  the  Latin 
alphabet  or  Arabic  or  Roman  numerals 
not  less  than  four  inches  in  height. 

§67.125    Disputes. 

The  OCMI  for  the  zone  in  which  the 
vessel  is  principally  operated  has  final 
authority  in  any  disputes  concerning  the 
permanence,  durability,  legibility,  or 
placement  of  a  vessel's  markings. 

Subpart  J— Application  for  Special 
Qualifications  for  Vessel 
Documentation 

§67.130    Submission  of  sppllcstions. 

(a)  All  appUcations  made  under  this 
subpart  and  all  subsequent  filings  to 
effect  documentation,  except  as 
provided  in  §  67.133(b),  must  be 
submitted  to  the  documentation  officer 
at  the  port  of  record  of  the  vessel 
assigned  in  accordance  with  §  67.115  or 
at  the  documentation  office  nearest 
where  the  vessel  is  located. 

(b)  Once  a  transaction  under  this 
subpart  has  been  initiated  at  a 
documentation  office,  all  subsequent 
filings  for  that  transaction  must  oe  made 
at  that  same  documentation  office. 

§  67.1 31    Forfeited  vessels. 

In  addition  to  any  other  subniissions 
required  by  this  part,  the  owner  of  a 
forfeited  vessel  applying  for  a  Certificate 
of  Documentation  for  that  vessel  must 
submit  the  following: 

(a)  Where  the  vessel  has  been 
adjudged  forfeit,  or  the  proceeds  of  the 
sale  of  the  vessel  have  been  adjudged 
forfeit  to  the  Federal  Government  of  the 
United  States  by  a  Federal  District 
Court,  a  copy  of  the  court  order  certified 
by  an  official  of  the  court; 

(b)  Where  thtf  vessel  was  forfeited  to 
the  Federal  Govemment  of  the  United 
States  imder  ah  administrative  forfeiture 
action,  an  affidavit  from  an  officer  of  the 
agency  which  performed  the  forfeiture 
who  has  personal  knowledge  of  the 
particulars  of  the  vessel's  forfeiture  or  a 
Declaration  of  Forfeiture  issued  by  the 
agency  which  performed  the  forfeiture. 


§67.132    Special  legislation. 

(a)  Vessels  not  otherwise  entitled  to 
be  operated  in  the  coastwise  trade.  Great 
Lakes  trade,  or  in  the  fisheries  may 
obtain  these  privileges  as  a  result  of 
special  legislation  by  the  Congress  of  the 
United  States. 

(b)  In  addition  to  any  other 
submissions  required  by  this  part,  the 
owner  of  a  vessel  which  is  entitled  to 
engage  in  a  specified  trade  because  it  is 
the  subject  of  special  legislation  must 
include  a  copy  of  the  legislation  to 
establish  the  entitlement. 

§67.133    Wrecked  vessels. 

(a)  A  vessel  owner  requesting  a 
determination  that  the  vessel  is  wrecked 
within  the  meaning  of  46  U.S.C  app.  14 
must  submit  the  following  to  the 
Commandant: 

(1)  Competent  and  persuasive 
evidence  of  the  occasion  and  location  of 
the  casualty.  Coast  Guard  situation  or 
investigation  reports  are  acceptable  as 
casualty  evidence.  Other  competent  and 
persuasive  evidence  may  be  accepted  in 
the  discretion  of  the  Commandant. 

(2)  A  writing  setting  forth  the  physical 
location  of  the  vessel,  containing  a 
guarantee  that  the  requesting  party 
assumes  full  responsibiUty  for  all  costs, 
liabilities,  and  other  expenses  that  arise 
in  conjunction  with  the  services 
performed  by  the  board  of  apprcusers. 
and  stating  that  at  the  time  of 
documentation  the  vessel  will  be  owned 
by  a  citizen  of  the  United  States. 

(b)  In  addition  to  other  submissions 
required  by  this  part,  a  vessel  owner 
applying  for  a  Certificate  of 
Documentation  for  a  vessel  accorded 
privileges  by  the  Wrecked  Vessel  Statute 
(46  U.S.C.  app.  14)  must  include  a  copy 
of  the  Commandant's  determination  tnat 
the  vessel  qualifies  for  documentation 
under  the  statute. 

Note:  The  determiaation  of  the  appraised 
salved  value  must  be  made  by  a  board  of 
three  appraisers  appointed  by  the 
Commandant.  The  board  must  determine  that 
the  repairs  made  upon  the  vessel  are  equal 
to  three  times  the  appraised  salvage  value. 
The  determination  of  the  appraised  salvage 
value  will  include  consideration  of  the  fact 
that  if  the  vessel  is  found  in  compliance  with 
the  Wrecked  Vessel  Statute  it  will  attain 
coastwise  and  fishery  privileges.  The  cost  of 
the  board  must  be  borne  by  the  applicant. 

§67.134    Captured  vessels. 

In  addition  to  other  submissions 
required  by  this  part,  a  vessel  owner 
applying  for  a  Certificate  of 
Documentation  for  a  vessel  which 
qualifies  as  a  captured  vessel  must 
include  a  copy  of  the  court  order  stating 
that  the  vessel  was  lav\rfully  captured 
and  condemned  as  a  prize. 
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Subpart  K— Application  for 
Documantadon,  Exchanga  or 
Raplacamant  of  CartHlcata  of 
Documantation,  or  Return  to 
Documantation;  Mortgagaa  Conaant; 
Validation 

167.141    AppllcaUon  procaduw;  rf  cmh. 
The  owner  of  a  vessel  applying  for  an 
initial  Certificate  of  Documentation, 
exchange  or  replacement  of  a  Certificate 
of  EkKmmentation,  or  return  of  a  vessel 
to  documentation  after  deletion  from 
documentation  must: 

(a)  Submit  the  following  to  the 
documentation  officer  at  me  port  of 
record  of  the  vessel  assigned  in 
accordance  with  §  67.115  or  at  the 
dociunentation  office  nearest  where  the 
vessel  is  located: 

(1)  Application  for  Initial  Issue, 
Exchange,  or  Replacement  Certificate  of 
Documentation;  or  Redocumentation 
(form  CG-1258); 

(2)  Title  evidence,  if  applicable; 

(3)  Mortgagee  consent  on  form  CG- 
4593,  if  applicable;  and 

(4)  If  the  application  is  for 
replacement  of  a  mutilated  docimient  or 
exchange  of  dociimentation,  the 
outstanding  Certificate  of 
Documentation. 

(b)  Upon  receipt  of  the  Certificate  of 
Documentation  and  prior  to  operation  of 
the  vessel,  ensure  that  the  vessel  is 
marked  in  accordance  with  the 
requirements  set  forth  in  subpart  I  of 
this  part. 

Note:  Issuance  of  eadorsemMits  on  a 
Certificate  of  Documentation  may  b«  denied 
if  the  vessel  owner  is  the  subject  of  an 
outstanding  dvil  penalty  assessed  by  the 
Coast  Guard. 

167.143    Reatrtctlononwithdrawaief 

application. 

A  vessel  owner  making  application 
pursuant  to  §67.141  may  not  withdraw 
that  application  without  mortgagee 
consent  if  a  mortgage  has  been  £ed 
against  the  vessel  Consent  of  the 
mortgagee  is  evidenced  by  filing  a 
properly  completed  original  Consent  of 
Mortgagee  to  Exchange  of  Certificate  of 
Documentation  or  Withdrawal  of 
Application  for  Documentation  (form 
CG-4593). 

167.145    Reetrletione  on  exchange; 

(•quirement  and  procedure  for  mortgage* 
consent. 

(a)  A  Certificate  of  Documentation 
issued  to  a  vessel  which  is  the  subject 
of  an  outstanding  mortgage  recorded 
pursuant  to  subpart  Qof  this  part  or 
predecessor  regulations,  may  not  be 
exchanged  for  a  cause  arising  tmder 
SS  87.167(a)  or  67.167(b)  (1)  through  (6) 
without  the  consent  of  the  mortgagee. 


except  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  do  not  apply  to  a  vessel 
which  is  subject  only  to  a  mortgage  filed 
or  recorded  before  Janoaxy  1, 1989, 
which  had  not  attained  prefarred  status 
as  of  that  date. 

(c)  Whoi  the  owner  of  a  vessel  applies 
for  a  Certificate  of  Documentation  and 
the  consent  of  the  mortgagee  is  required 
under  paragraph  (a)  of  Uiis  section,  the 
applicant  must  submit  a  properly 
completed  original  Application. 
Consent,  and  Approval  for  Withdrawal 
of  Application  for  Dociunentation  ct 
Exchange  of  Certificate  of 
Documentation  (fonn  CG-4593)  signed 
by  or  on  behalf  of  the  mortgagee  to  the 
documentation  officer  at  the  port  where 
application  for  exchanee  is  made. 

(d)  If  an  application  for  exchange  is 
made  to  a  documentation  officer  at  a 
port  of  documentation  other  than  the 
port  of  record,  form  CG-4593  must  be 
accompanied  by  a  certified  copy  of  the 
vessel's  Abstract  of  Title  (form  OG- 
1332)  issued  at  the  vessel's  port  of 
record  not  more  than  15  days  prior  to 
the  date  on  which  the  applicabon  is 
made. 

167.147    Exchange  ol  CertHlcali  of 
Documantation:  special  procedure  for 
change  ol  pert  of  record. 

When  the  owner  of  a  documented 
vessel  elects  or  is  reqiiired  to  change  the 
port  of  record  of  a  vessel  the  owner 
must: 

(a)  Comply  with  the  requirements  of 
§67.141; 

(b)  Comply  with  the  provisions  of 
§67.145,  if  applicable;  and 

(c)  In  accordance  with  §  67.301, 
request  that  the  documentation  officer  at 
the  vessel's  present  port  of  record 
forward  the  vessel's  General  Index  or 
Abstract  of  Htle  (form  CG-1332)  to  the 
new  port  of  record  assigned  for  the 
vessel  in  accordance  with  §  67.115. 

Note:  In  the  case  of  a  stmuhaneous  change 
of  owner  and  port  of  record,  these  procedures 
must  be  followed  by  the  new  owner  of  the 
vassaL 

167.149    Exchange  of  CertMcat*  of 
Documantation;  vessel  at  aea. 

(a)  When  exchange  of  a  Certificate  of 
Documentation  issued  to  a  vessel  is 
required  pursuant  to  subpart  L  of  this 
part  and  the  vessel  is  at  sea,  the  owner 
may  afiect  the  exchange  while  the  vessel 
is  Mill  at  sea  by: 

(1)  Complying  with  the  requirements 
of  §67.141;  and 

(2)  complying  with  the  requiremmts 
of  §67.145.  if  appUcable. 

NolK  A  Certificate  of  Documentation  is 
issued  upon  compliance  with  the  appUcable 


requirements,  however,  the  rsquirement  to 
maik  the  vessel  with  its  new  name  or  hailing 
port  In  accordance  with  subpart  I  of  this  part, 
if  applicable,  is  waived  until  the  vessel 
reaches  its  first  port  of  call,  wherever  that 
maybe. 

(b)  The  documentation  officer 
prepares  a  new  Certificate  of 
Dociunentation  and  forwards  it  for 
delivery  to  the  vessel's  next  port  of  calL 
If  the  port  of  call  is  in  the  United  States, 
the  Certificate  is  forwarded  to  the 
neerest  U.S.  Coast  Guard  Marine  Safety 
Office.  If  the  port  of  call  is  in  a  foreign 
cotmtry,  the  Certificate  is  forwarded  to 
the  nearest  American  Consulate.  The 
new  Certificate  is  delivered  on^  upon 
surrender  of  the  old  Certificate,  whidi  is 
then  forwarded  to  the  port  of  record  of 
the  vessel. 

167.151    Replacement  of  CertMicata  of 
Documantation;  special  procedure  for 
wrongfully  withheld  document 

When  the  owner  of  a  documented 
vessel  alleges  that  the  Certificate  of 
Documentation  for  that  vessel  is  being 
wrongfully  withheld  by  any  person  the 
owner  must: 

(a)  Submit  to  the  Commandant,  via 
the  dociunentation  officer  at  the  port  of 
record  of  the  vessel  assigned  in 
accordance  with  §  67.115.  or  at  the 
documentation  office  nearest  where  the 
vessel  is  located,  a  statement  setting 
forth  the  reasons  for  the  alleeation;  and 

(b)  Upon  the  CommandanVs  finding 
that  the  Certificate  is  being  wrongfully 
withheld,  apply  for  replacement  of  the 
Certificate  in  accordance  with  the 
requirements  of  §  67.141. 

Subpart  L— Validity  of  Cartiflcataa  of 
Documantation;  Ranawal  of 
Endoraament;  Requirement  for 
Exchange,  Replacement,  Deletion, 
Cancellation 

S67.161    ValldRy  of  Certificate  of 
Documentatloa 

(a)  Notwithstanding  any  other 
provision  of  this  subpart,  except  as 
provided  in  paragraph  (b)  of  this 
section,  a  Certificate  of  Documentation 
but  no  trade  endorsement  thereon, 
issued  to  a  vessel  which  is  the  subject 
of  an  outstanding  mortgage  filed  or 
recorded  in  accordance  with  subpart  Q 
of  this  part  or  any  predecessor 
regulations,  remains  valid  for  purposes 
of: 

(1)  46  U.S.C  chapter  125; 

(2)  46  U.S.C  chapter  313  for  an 
instrument  filed  or  recorded  before  the 
date  of  invalidatian,  and  an  assignment 
or  a  notice  of  claim  of  lien  filed  after 
that  date; 

(3)  Sections  9  and  37(b)  of  the 
Shipping  Act.  1916  (46  U.S.C  app.  808, 
835(b));  and 
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(4)  Section  902  of  the  Merchant 
Marixw  Act.  1936  (4ft  U.S.C.  app.  1242). 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  do  not  apply  to  a  vessel 
which  is  subject  only  to  a  mortgage  filed 
or  recorded  before  January  1. 1960. 
which  bad  not  attained  preferred  status 
as  of  that  date. 


S  67.163    RwiMMlof 

(a)  Requirement  for  renewal  of 
endorsement.  Endorsements  on 
Certificates  of  Documentation  are  valid 
for  one  year.  Prior  to  the  expiration  of 
that  year,  the  owner  of  a  vessel  which 
is  not  exempt  from  the  requirement  fat 
documentation  under  paragraph  (c)  of 
§67.9  must  apply  for  renewal  of  the 
endorsttnentls)  by  complying  with 
paragraph  (b)  of  this  section.  The  owner 
of  a  vessel  exempt  from  the  requirement 
for  dacuraaitati(Bi  under  paragraph  (c) 
of  §  67.9  must  either: 

(1)  Apply  for  renewal  of  the 
endorsement  by  complying  with 
paragraph  (b)  of  this  section;  or 

(2)  Place  the  Certificate  of 
Documentation  on  depiosit  in 
accordance  with  §  67.165. 

(b)  Renewal  application.  The  owner  of 
a  vessel  must  apply  for  renewal  of  each 
endorsranent  by  executing  an  original 
Notice  of  Expiration  (CG-1280)  or  Pinal 
Notice  After  Expiration  (CG-1280-B) 
certifying  that  tne  information 
contained  In  the  Certificate  of 
Doounentation  and  any  endorsement(s) 
thereon  remains  accurate,  and  that  the 
Certificate  has  not  been  lost,  mutilated, 
or  wrongfully  withheld.  The  completed 
CG-1280  or  CG-1280-B  must  be 
forwarded  to  the  doomientation  officer 
at  any  port  of  documentation. 

(c)  Requirement  to  affix  decal.  The 
owner  must  affix  the  renewal  decal  to 
the  Certificate  of  Documentation.  The 
presence  of  a  current  renewal  decal  is 
evidence  that  the  endorsement  has  been 
renewed. 

Note:  Renewal  of  endorsementa  on  a 
Certificate  of  Documentation  may  be  denied 
If  the  vessel  owner  is  the  subject  of  an 
outstanding  civil  penalty  assessed  by  the 
Coast  Guara. 

S67.16S    DepoettofCettMcleof 
PocunwHletion. 

(a)  Option  for  deposit  in  lieu  of 
renewal  of  endorsement  In  Ueu  of 
renewing  the  endorsemsnt(8)  in 
accordance  with  §  67.163,  the  owner  of 
a  vessel  which  is  exempt  firom  the 
requirement  for  documentation  under 
paragraph  $  67.9(c)  may  depont  the 
vess^'S  outstanding  Certificate  of 
Docimientation  witib  the  documentation 
officer  at  the  vessel's  port  of  record 
assigned  in  accordance  with  §  67.115. 

(bj  Reporting  reqwrement  The  owner 
of  a  vessel  whose  Certificate  is  on 


deposit  in  accordance  vriA  paragraph 
(a)  of  this  section  must  make  a  written 
report  to  the  documentation  officer  at 
the  vessel's  port  of  record  when: 

(1)  Exchange  of  the  Certificate  is 
required  upon  the  occurrence  of  one  or 
more  of  the  events  described  In  J  67. 167 
(b),  (c),  or  (d);  or 

(2)  The  vessel  is  subject  to  deletion 
from  the  roll  of  actively  documented 
vessels  upon  the  occurrence  of  one  or 
more  of  me  events  described  in 
§67.l7l(aKl)throu^(8). 

(c)  Validity  ofdocament  on  deposit.  A 
Certificate  of  Documentation  placed  on 
deposit  in  accordance  with  paragraph 
(a)  of  this  section  is  valid  for  the 
purposes  of: 

(1)  46  U.S.C  chapter  125; 

(2)  46  U.S.C.  chapter  313; 

(3)  Sections  9  and  37(b)  of  the 
Shipping  Act.  1916  (46  U.S.C  app.  808. 
835(b));  and 

(4)  Section  902  of  die  Merchant 
Klarine  Act,  1936  (46  U.S.C  app.  1242). 

167.167    Requlramantloraacchangeal 
Certificate  of  Documentation. 

(a)  When  application  for  exchange  of 
the  Certificate  of  Dociunentation  is 
required  upon  the  occurrence  of  one  or 
more  of  the  events  described  in 
paragraphs  (b),  (c).  or  (d)  of  this  section, 
or  the  owner  of  the  vessel  chooses  to 
apply  for  exchange  of  the  Certificate 
pursuant  to  paragraph  (e)  of  this  section, 
the  owner  must  send  or  deliver  the 
Certificate  to  the  documentation  officer 
at  the  port  of  record  of  the  vessel 
assigned  in  accmdance  with  §  67.115  or 
at  the  documentation  office  nearest 
where  the  vessel  is  located,  and  apply 
for  an  exchange  of  the  Certificate  in 
accordance  with  subpart  K  of  this  part 

(b)  A  Certificate  of  Documentation 
together  with  any  endorsement(s) 
thereon  becomes  invalid  immediately, 
except  as  provided  in  $  67.161.  when: 

(1)  The  ownership  of  the  vessel 
changes  in  whole  or  in  part; 

(2)  The  general  partners  of  a 
partnership  change  by  addition, 
deletion,  or  substitution; 

(3)  The  port  of  record  of  the  vessel 
changes; 

(4)  The  State  of  incorporation  of  any 
corporate  owner  of  the  vessel  changes; 

(5)  The  name  of  the  vessel  changes; 

(6)  The  hailing  port  of  the  vessel 
changes;  or 

(7)  The  vessel  is  placed  under  the 
command  of  a  person  who  is  not  a 
citizen  of  the  United  States. 

(c)  A  Certificate  of  Documentation 
together  with  any  endorsement(s) 
thereon  becomes  invalid  immediatdy, 
except  as  provided  in  §  67.161  and  in 
paragraph  (f)  of  this  section,  if  the  vessel 
is  not  a  sea,  or  upoA.the  vessel's  next 


arrival  in  port  anyntdiere  in  Ae  world  if 
the  vessel  is  at  sea,  when: 

(1)  The  gross  or  net  tocnages  or 
dimensions  of  the  vessel  change; 

(2)  Any  beneficiary  with  an 
enforceaUe  interest  in  a  tnist 
arrangemffiit  owning  a  vessel  changes  by 
addition  or  substitution; 

(3)  The  trustee  of  a  trust  arr»igem«U 
owning  a  vessel  changes  by  addition, 
substitution,  or  deletion; 

(4)  A  tenant  by  the  eotirsty  owniiig 
any  part  of  the  vessel  dies; 

(5j  The  restrictions  imposed  en  the 
vessel  change  by  addition  or 
substitution; 

(6)  The  legal  name  oftaj  owner  of  the 
vessel  changes; 

(7)  A  self-propelled  vessel  becomes 
non-self-propelled  or  a  non-self- 
propelled  vessel  becomes  self-propelled; 

(8)  The  endorsements  for  the  vessel 
change  by  addition,  deleticm.  or 
substitution;  or 

(9)  A  substantive  or  clerical  error 
made  by  the  issuing  documentation 
officer  is  discovered. 

(d)  Althoiigh  a  Certificate  of 
Documentation  and  any  endorsements 
thereon  remain  valid,  the  owner  of  a 
documented  vessel  must  apply  for 
exchange  of  the  Certificate  upon  an 
election  to  designate  a  new  managing 
owner  of  the  vessel  in  accordance  with 
§67.113. 

(e)  Although  a  Certificate  of 
Documentation  and  any  endorsement(s) 
thereon  remain  valid,  the  owner  may 
apply  for  exchange  of  the  Certificate  if: 

(1)  The  restricUons  imposed  on  the 
vessel  change  by  deletion;  or 

(2)  The  vessel  attains  a  special 
entitlement  imder  subpart  J  of  this  part 

(f)  A  Certificate  of  Documentation 
which  becomes  invalid  pursuant  to 
paragraph  (c)  of  this  sactian  remains 
valid  for  the  purposes  of  filing  a  new 
mortgage  or  amendment  assignment 
assimiption,  or  subordination  agreement 
for  30  days  after  the  date  it  would 
otherwise  have  become  invalid. 

§67.169    Re<)uiranMfit  for  replocoment  of 
Certificate  of  Documentation. 

(a)  The  ovmer  of  a  documented  veesel 

must  make  appUcation  in  accordance 
with  subpart  K  of  this  jpartfcv 
replacement  of  a  CardncatB  of 
Documentation  which  is: 
(l)Lost; 

(2)  Mutilated;  or 

(3)  Wrongfully  withheld  from  the 
vessel  owner. 

(b)  When  application  for  replacement 
of  a  Certificate  of  Doomientation  is 
required  because  the  Certificate  has 
been  mutilated,  the  existing  Certificate 
must  be  physically  given  up  to  the 
documentation  officer  to  whom 
application  is  made. 
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167.171    tMallon;  rtqulranMnt  and 
proocdur*. 

(a)  A  Certificate  of  DocumentatioD 
together  with  any  endorsementCs) 
thereon  is  invalid,  except  as  provided  in 
§  67.161,  and  the  vessel  is  subject  to 
deletion  from  the  roll  of  actively 
docxunented  vessels  when: 

(1)  The  vessel  is  placed  under  foreign 
flafl; 

12)  The  vessel  is  sold  or  transfisrred  in 
whole  or  in  part  to  a  person  who  is  not 
a  citizen  of  the  United  States  within  the 
meaning  of  subpart  C  of  this  part: 

(3)  Any  owner  of  the  vessel  ceases  to 
be  a  citizen  of  the  United  States  within 
the  meaning  of  subpart  C  of  this  part; 

(4)  The  owner  no  longer  elects  to 
document  the  vessel; 

(5)  The  vessel  no  longer  measures  at 
least  five  net  tons; 

(6)  The  vessel  ceases  to  be  capable  of 
transportation  by  water; 

(7)  The  owner  ^Is  to  exchange  the 
Certificate  as  required  by  §  67.167; 

(8)  The  owner  fails  to  maintain  the 
markings  reqxiired  by  subpart  I  of  this 
part; 

(9]  The  endorsements  on  the 
Certificate  are  revoked  because  the 
vessel  owner  is  the  subject  of  an 
outstanding  dvil  penalty  assessed  by 
the  Coast  Guard;  or 

(10)  The  owner  fails  to: 

(i)  Renew  the  endorsement(s)  as 
required  by  §67.163;  or 

Ui)  Comply  with  the  provisions  of 
§67.165. 

(b)  Where  a  cause  for  deletion  arises 
for  any  reason  under  paragraphs  (a)  (1) 
through  (6)  of  this  section,  the  owner 
must  send  or  deliver  the  original 
Certificate  of  Docximentation  to  any 
dociunentation  officer  together  with  a 
statement  setting  forth  the  reason(s) 
deletion  is  reouired. 

(c)  When  a  Certificate  of 
Documentation  is  required  to  be  deleted 
because  the  vessel  has  been  placed 
under  foreign  Qag  or  has  been  sold  or 
transferred  in  whole  or  in  part  to  a  non- 
citizen  of  the  United  States,  the  owner 
of  that  vessel  must  comply  with  the 
requirements  of  paragraph  (b)  of  this 
section,  and  file: 

(1)  Evidence  of  the  sale  or  transfer,  if 
any:  and 

(2)  Evidence  that  the  Maritime 
Administration  has  consented  to  the 
sale  or  transfer,  except  for  vessels 
identified  in  §  67.11(b)  and  vessels  for 
which  the  Maritime  Administration  has 
granted  approval  for  unrestricted  sale  or 
transfer  pursuant  to  regulations  set  forth 
in  46  CFR  part  221. 

(d)  A  certificate  evidencing  deletion 
from  U.S.  dociimentation  will  be  issued 
upon  request  of  the  vessel  owner  upon 
compliance  with  the  applicable 
requirements  of  this  subpart. 


167.173    CanoeOetion:  requlrefnent  and 
pfocadura. 

A  Cartificate  of  Documentation  issued 
to  a  vessel  together  with  any 
endorsementTs)  thereon  is  invalid, 
except  as  provided  in  §  67.167,  and 
subject  to  cancellation  upon  a 
determination  by  the  Commandant  or  a 
documentation  officer  that  the  issuance 
of  the  Certificate  was  improper  for  any 
reason.  Whan  a  Certificate  is  subject  to 
cancellation,  the  owner  of  the  vessel 
upon  being  notified  of  such  requirement 
must  send  or  deliver  the  Certificate  to  a 
documentation  officer  at  any  port  of 
documentation.  The  vessel  owner  may 
submit  an  application  for  exchange  in 
accordance  with  subpart  K  of  this  part 
to  correct  the  error  giving  rise  to 
cancellation.  If  the  vessel  for  which  the 
Certificate  was  cancelled  was  previously 
dociunented,  it  remains  documented 
imder  the  previous  Certificate  of 
Documentation,  unless  deleted  under 
the  provisions  of  §67.171. 

NotK  Certificates  of  Documentation  which 
have  been  can~eled  are  retained  at  the  last 
port  of  record  of  the  vessel 

Subpart  M— Mlacallanaoua 
Appllcatlona 

167.175    Application  for  new  vataal 
datermlnation. 

(a)  When  a  vessel  has  been 
constructed  entirely  of  new  materials, 
no  application  for  a  new  vessel 
determination  need  be  made  under  this 
section.  Application  for  initial 
documentation  must  be  made  in 
accordance  with  subpart  K  of  this  part. 

(b)  When  parts  of  an  existing  vessel 
have  been  used  in  the  construction  of  a 
vessel  and  the  owner  wants  a 
determination  that  the  resulting  vessel 
is  new  in  accordance  with  this  part,  the 
owner  must  file  with  the  Commandant; 

(1)  A  builder's  certification,  as 
described  in  §67.99; 

(2)  A  written  statement  describing  the 
extent  to  which  materials  from  the 
existing  vessel  were  used  in  the 
construction  and  the  extent  to  which 
those  materials  were  torn  down;  and 

(3)  Acc\irate  sketches  or  blueprints  of 
the  hull  and  superstructiue  which  must 
identify,  where  practicable,  components 
of  the  old  vessel. 

167.177    Required  application  for  rebuilt 
datennlnathMt. 

(a)  A  vessel  is  rebuilt  when  any 
considerable  part  of  its  hull  or 
superstructure  is  built  upon  or 
substantially  altered. 

(b)  The  owner  of  the  vessel  which  has 
not  previously  permanently  lost 
coastwise,  Great  Lakes,  or  fisheries 
privileges  must  file  with  the 


Commandant  the  items  listed  in 
paragraph  (c)  of  this  section  if: 

(1)  The  vessel  is  altered  outside  the 
United  States  in  a  manner  which  gives 
rise  to  a  reasonable  belief  that  the  vessel 
is  rebuilt;  or 

(2)  A  major  component  of  the  hull  or 
superstructure  not  built  in  the  United 
States  is  added  to  the  vessel. 

(c)  The  required  submissions  must 
consist  of: 

(1)  A  written  statement  outlining  the 
work  performed  and  naming  the  place 
where  the  work  was  performed;  and 

(2)  Accurate  sketches  or  blueprints 
describing  the  work  performed. 

Subpart  N— {Raaarvad] 

Subpart  O— Filing  and  Recording  of 
inatrumanta— Ganarai  Provlalona 

S  67.200    Instrument*  eligible  for  filing  and 
recording. 

Only  the  following  listed  instruments 
are  eligible  for  filing  and  recording: 

(a)  Bills  of  sale  and  instruments  in  the 
natiue  of  bills  of  sale; 

(b)  Deeds  of  gift; 

(c)  Mortgages  and  assignments, 
assumptions,  supplements, 
amenchnents,  subordinations, 
satisfactions,  and  releases  thereof; 

(d)  Preferred  mortgages  and 
assignments,  assumptions,  supplements, 
amendments,  subordinations, 
satisfactions,  and  releases  thereof; 

(e)  Interlender  agreements  affecting 
mortgages,  preferred  mortgages,  and 
related  instniments;  and 

(0  Notices  of  claim  of  lien, 
assignments,  amendments,  and 
satisfoctions  and  releases  thereof. 

f  67.203    Rastrlctione  on  filing  end 
recording. 

(a)  No  instrument  will  be  accepted  for 
fihng  unless  the  vessel  to  which  it 
pertains  is  the  subject  of: 

(1)  A  valid  Certificate  of 
Documentation;  or 

(2)  An  application  for  initial 
documentation,  exchange  of  Certificate 
of  Dociunentation,  return  to 
documentation,  or  for  deletion  from 
documentation,  which  is  in  substantial 
compliance  with  the  applicable 
regulations,  submitted  at  the  port  where 
the  filing  is  made. 

(b)  An  instrument  identified  as 
eligible  for  filing  and  recording  under 
§  67.200  may  not  be  filed  and  recorded 
if  it  bears  a  material  alteration. 

(c)  An  instrument  identified  as 
eligible  for  filing  and  recording  imder 
§  67.200  (a)  or  (b)  may  not  be  filed  and 
recorded  if  any  vendee  or  transferee 
under  the  instrument  is  not  a  citizen  of 
the  United  States  as  defined  in  Section 
2  of  the  Shipping  Act.  1916,  (46  U.S.C. 
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app.  802)  unless  the  Maritime 
Administration  has  consented  to  the 
grant  to  a  non-citizen  made  under  the 
instrument 

(d)  The  restriction  imposed  by 
paragraph  (c)  of  this  section  does  not 
apply  to  a  bill  of  sale  or  deed  of  gift 
conveying  an  interest  in  a  vessel  which 
was  neither  documented  nor  last 
documented  pursuant  to  these 
regulations  or  any  predecessor 
regulations  hereto  at  the  time  the 
instrument  was  executed,  nor  to  an 
instrument  conveying  an  interest  in  a 
vessel  identified  in  §  67.11(b). 

(e)  An  instrument  identified  as 
eligible  for  filing  and  recording  under 

§  67.200(c)  may  not  be  filed  or  recorded 
if  the  mortgagee  or  assignee  is  not  a 
person  qualifying  as  a  citizen  of  the 
United  States  as  defined  in  the  Shipping 
Act,  1916,  as  amended.  (46  U.S.C.  app. 
Chapter  23)  or  a  trustee  as  defined  in  46 
U.S.C  31328,  unless  the  Maritime 
Administration  has  consented  to  the 
grant  to  a  non-citizen  made  under  the 
instrument  This  restriction  does  not 
apply  to  an  instnmient  conveying  an 
interest  in  a  vessel  identified  in 
§  67.11(b). 

(f)  An  instrument  Identified  as  eligible 
for  filing  and  recording  under 

§  67.200(d)  may  not  be  filed  or  recorded 
if  the  mortgagee  or  assignee  is  not  a 
person  described  in  46  U.S.C 
31322(a)(l)P).  rhis  restriction  does  not 
apply  to  an  instrument  conveying  an 
interest  in  a  vessel  identified  in 
§67.11fb). 

f  67.206    Requtremenl  for  vmm» 
identification. 

(a)  Every  instrument  presented  for 
filing  and  recording  must  contain 
sufficient  information  to  clearly  identify 
the  vesaeUs)  to  which  the  instrument 
relates. 

(b)  Instruments  pertaining  to  vessels 
which  have  been  documented  must 
contain  the  vessel's  name  and  official 
number,  or  other  unique  identifier. 

(c)  Vessels  which  have  never  been 
documented  must  be  identified  by  one 
of  the  following: 

(1)  The  vessel's  Hull  Identification 
Number  assigned  in  accordance  with  33 
CFR  181.25;  or 

(2)  Other  descriptive  information, 
which  clearly  describes  the  vessel.  Such 
informMion  may  include  length, 
breadth,  depth,  year  of  build,  name  of 
manufacturer,  and  any  numbers  which 
may  have  beoi  assigned  in  accordance 
vdth33Cnipartl73. 

§67.207    Requhwnent  for  date  and 
ackn0wled)}ii  lei  iL 

(a)  Every  instnmient  presented  for 
filing  and  recording  must: 


(1)  Bear  the  date  of  its  execution;  and 

(2)  Contain  an  acknowledgment 

(b)  No  officer  or  employee  of  the  Coast 
Guard  is  authorized  to  taxe  such 
acknowledgments  unless  the  instrument 
is  executed  on  behalf  of  the  Federal 
Government  of  the  United  States. 

f  67.209    Required  number  of  copies. 

All  instruments  presented  for  filing 
and  recording  must  be  presented  in 
duplicate:  at  least  one  copy  must  bear 
original  signatures. 

167.211    Requirement  for  cMzenahip 
declaration. 

(a)  Instnunents  in  the  nature  of  a  bill 
of  sale  or  deed  of  gift,  mortgages,  and 
assignments  of  mortgages  conveying  an 
interest  in  a  documented  vessel  are 
ineligible  for  filing  and  recording  unless 
accompanied  by  a  declaration  of 
citizenship,  except  as  provided  in 
paragraph  (c)  and  (d)  of  this  section. 

(b)  Citizenship  declarations  must  be 
e.xecuted  on  the  form  prescribed  by  the 
Maritime  Administration  in  46  CFR  part 
221.  These  forms  are  available  from  all 
Coast  Guard  doctunentation  offices  and 
from  the  Vessel  Transfer  and  Disposal 
Officer  (MAR-745.1),  Maritime 
Administration,  United  States 
Department  of  Transportation, 
Washington,  DC  20590. 

(c)  The  requirement  for  presentation 
of  a  citizenship  declaration  does  not 
apply  to  a  transaction  conveying  an 
interest  in  a  vessel: 

(1)  Described  in  46  CFR  221.11(bKl) 
(i)  through  (iv); 

(2)  To  a  person  making  application  for 
documentation;  or 

(3)  To  an  entity  of  the  Federal 
Government  of  the  Uirited  States  or  of 
a  State  or  political  subdivision  thereof, 
or  a  corporate  entity  which  is  an  agency 
of  any  such  government  or  political 
subdivision. 

(d)  The  requiremmt  for  presentation 
of  a  citizenship  declaration  is  waived 
when  theinstruinent(s)  presented  for 
filing  effects  a  transfar  for  which: 

(1)  The  Maritime  Administration  has 
given  general  approval  in  46  CFR  part 
221;  or 

(2)  Writt«j  approval  (rf  the  Maritime 
Administrator  has  been  obtained  in 
accordance  with  46  CFR  part  221. 

(e)  If  the  transfer  of  interest  is  one 
which  requires  written  approval  of  the 
Maritime  Administrates  in  accordance 
writh  rules  in  48  CFR  part  221,  evidence 
of  that  approval  must  be  presented  for 
filing  with  the  instrument  eSacting  the 
transfer  of  interest. 

Note:  If  the  graDtee(s)  of  an  owaeTship 
interest  in  a  vessel  describ«d  in  paragraphs 
(c)(1)  or  (d)  of  this  section  do(es)  not  m^ 
application  for  dDcumentatlon,  a  declaration 


of  citizenship  may  be  requlnd  la  order  to 
ensure  that  the  vessel  so  coaveyed  retain* 
any  coastwise  or  Great  Lakes  privileges  ta 
which  it  may  be  entitled. 

167.213    Piece  el  fBtog  ami  mmi^tng, 

(a)  Instruments  submitted  for  filing 
and  recording  at  the  s^me  time  that  uie 
vessel  ownm-  applies  for  issuance  of  or 
a  change  to  a  Certificate  of 
Documentation  must  be  submitted  to 
the  documentation  officer  wh«e  the 
apphcation  is  mede;  mortgages  filed  ia 
conjxmction  with  such  applications  may 
be  filed  at  the  same  port  at  any  time 
before  the  Certificate  is  issued  or 
changed.  All  other  instruments  must  be 
submitted  for  filing  and  recording  at  the 
port  of  record  of  the  vessel. 

(b)  All  instruments  are  recorded  at  the 
port  of  record  of  the  vessaUs)  affected  by 
the  instrument 

(c)  Where  the  port  of  record  of  a 
vessel  is  being  changed,  recording  is 
effected  at  thb  new  port  of  record. 


§67.215    Dele  and  time  of  OHne. 

(a)  An  instrument  is  deemed  filed  at 
the  actual  date  and  time  at  which  the 
instrument  is  received  by  the 
documentation  officer  at  the  port  of 
doctunentation  where  submitted  for 
filing,  except  as  provided  In  paragraph 
(b)  of  this  section.  Any  materials 
submitted  to  supplement  an  instrument 
after  the  instrument  is  filed  are  deemed 
part  of  the  original  filing  and  relate  bade 
to  the  date  and  time  of  mat  filing. 

(b)  If  filing  of  an  instrument  Is  subject 
to  termination  in  accordance  widi 

§  67.217(a)  and  a  new  instrument  is 
filed  as  a  substitute  for  the  original 
instrument,  the  filing  of  the  original 
instrument  will  be  tenninated  in 
accordance  with  §  67.217(c)  and  the 
substitute  instnunent  will  be  considered 
a  new  filing.  The  si^wtitute  instrument 
will  be  deemed  filed  at  the  actual  time 
and  date  it  is  received  by  the 
docimientation  officer  at  the  port  of 
documentation  where  the  original 
instrument  was  filed. 

§  67.217    Terminetion  of  fVny  end 
dlsposMon  of  InslnimeMe. 

(a)  The  filing  of  an  instrument  is 
subject  to  termination  if: 

(1)  It  is  determined  that  the 
instrument  cannot  be  recorded  because 
the  instrument  itself  is  not  in  substantial 
compliance  with  the  applicable 
regulations  in  this  part; 

(2)  The  filing  was  not  made  in 
compliance  with  the  requirements  of 
§67.213; 

(3)  The  Application  for  Initial  Issue. 
Exchange,  or  replacement  of  Certificate 
of  Documentation;  or  Redocumentation 
(form  CG-1258)  submitted  with  the 
instrument(s)  was  not  made  in 
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substantial  compliance  with  the 
applicable  regulations  of  this  part; 

(4)  The  owner  of  the  vessel  submits  an 
Application,  Consent  and  Approval  for 
Withdrawal  of  Application  for 
Documentation  or  Exchange  of 
Certificate  of  Documentation  (form  CG- 
4593),  with  mortgagee  consent,  if 
applicable;  or 

(5)  Another  instrument  is  filed 
evidencing  satisfaction  or  release  of  the 
subject  instrument  and  the  subject 
instrument  is  one  described  in  subpart 
Q  of  this  part. 

(b)  Ninety  days  prior  to  terminating 
the  filing  pursuant  to  a  reason  listed  in 
paragraphs  (a)  (1).  (2).  or  (3)  of  this 
section,  the  documentation  officer  at  the 
port  where  the  filing  was  made  will 
send  written  notice  detailing  the  reasons 
the  filing  is  subject  to  termination  to  the 
following  person(s)  and  any  agent 
known  to  be  acting  on  behalf  of  the 
same: 

(1)  The  applicant  for  docimientation, 
if  a  bill  of  sale,  instrument  in  the  natxire 
of  a  bill  of  sale,  or  a  deed  of  gift; 

(2)  The  mortgagee  or  assignee,  if  a 
mortgage  or  assignment  or  amendment 
thereof; 

(3)  The  claimant,  if  a  notice  of  claim 
of  lien;  or 

(4)  The  lender  first  named  in  an 
interlender  agreement  affecting  a 
mortgage,  preferred  mortgage,  or  related 
instrument 

(c)  If  the  reasonCs)  which  subject  the 
filing  to  termination  remain  uncorrected 
for  a  period  of  90  days  after  the  notice 
described  in  paragraph  (b)  of  this 
section  is  sent,  or  upon  receipt  of  the 
request  for  withdrawal  described  in 
paragraph  {a)(4)  of  this  section,  or 
satis&ction  or  release  as  described  in 
paragraph  (a)(5)  of  this  section,  the 
instrument  will  be  ret\imed  to  either: 

(1)  The  applicant  for  documentation, 
if  a  bill  of  sale,  instrument  in  the  nature 
of  a  bill  of  sale,  or  a  deed  of  gift; 

(2)  The  mortgagee  or  assignee,  if  a 
mortgage  or  assignment  or  amendment 
thereof; 

(3)  The  claimant,  if  a  notice  of  claim 
of  lien; 

(4)  The  lender  first  named  in  an 
interlender  agreement  affecting  a 
mortgage,  preferred  mortgage,  or  related 
instrument:  or 

(5)  An  agent  for  any  appropriate  party, 
provided  mat  the  agent  has  filed  with 
the  Coast  Guard  a  writing  bearing  the 
original  signature  of  the  appropriate 
partyfies)  clearly  identifying  the 
instrument(s)  being  returned  and  stating 
that  the  instrument(s]  may  be  returned 
to  the  agent 


Subpart  P — Rling  and  Recording  of 
Instrument*— Bllla  of  Sale  and  Related 
Instruments 

167.220    Requirements. 

An  instrument  in  the  nature  of  a  bill 
of  sale  or  a  deed  of  gift  must: 

(a)  Meet  all  of  the  requirements  of 
subpart  O  of  this  part; 

(b)  Be  signed  by  or  on  behalf  of  all  the 
seller{s)  or  donorls);  and 

(c)  Recite  the  following: 

(1)  The  name(s)  and  aadress(es)  of  the 
seller(s)  or  donor(s)  and  the  interest  in 
the  vessel  held  by  the  seller(s)  or 
donor(s):  and 

(2)  The  name(s)  and  address(es)  of  the 
buyer(s)  or  donee(s)  and  the  interest  in 
the  vessel  held  by  each  buyer  or  donee. 

167.223    Rling  limitation. 

An  instrument  presented  for  filing 
and  recording  under  this  subpart  may  be 
filed  only  in  conjunction  with  an 
application  for  initial  docimientation  or 
return  to  doomientation  of  the  vessel  or 
with  an  application  for  a  change  to  or 
deletion  of  the  vessel's  outstanding 
Certificate  of  Documentation. 

Subpart  Q— Rling  and  Recording  of 
Instruments— Mortgagea,  Preferred 
Mortgages,  and  Related  Inatruments 

§67.231    Qenerai  requirements;  optional 
application  for  filing  end  recording. 

(a)  A  mortgage  or  related  instrument 
presented  for  filing  and  recording  must 
meet  all  of  the  requirements  of  subpart 
O  of  this  part  in  addition  to  the 
pertinent  8ection(s)  of  this  subpart. 

fb)  All  instruments  supplemental  to 
mortgages  must  recite  information 
whicli  clearly  identifies  the  mortgage  to 
which  the  supplemental  instnmient  is 
applicable.  Such  Information  will 
normally  consist  of  the  book  and  page 
where  that  mortgage  is  recorded  and  the 
date  and  time  of  filing.  If  the  submission 
of  the  supplemental  instrument  is 
contemporaneous  with  submission  of 
the  mortgage,  the  information  should 
include  the  names  of  all  parties  to  the 
mortgage,  the  date  of  the  mortgage,  and 
the  amount  of  the  mortgage. 

(c)  An  Optional  Appucation  for  Filing 
(CG-5542)  may  be  attached  to  a 
mortgage  or  related  instrument  If  form 
CG-5542  is  properly  completed  with  all 
information  required  for  indexing  the 
instrument  and  the  signatiire(s) 
specified  thereon,  the  instnmient  to 
which  it  is  attached  will  be  filed  and 
recorded  with  no  further  review. 

1 67.233    ftostrlctlons  en  recording 
mortgagee,  preferred  mcrtgegee.  and 
related  instruments. 

(a)  A  mortgage  or  assimiption  of 
mortgage  which  otherwise  meets  the 


requirements  of  this  subpart  is 
nonetheless  not  eligible  for  filing  and 
recording  if: 

(1)  The  mortgagor  or  assuming 
party(ies]  did  not  actually  hold  legal 
title  to  the  interest  in  the  vessel  being 
mortgaged  or  covered  by  the  assumption 
at  the  time  of  filing  of  the  mortgage  or 
assimiption;  or 

(2)  If  the  vessel(s)  which  the  mortgage 
cover(s)  is  (are)  not  documented  or  not 
the  subject  of  an  application  for 
docuimentation. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  mortgage  submitted 
for  filing  and  recording  as  a  preferred 
mortgage  or  supplemental  instrument 
thereto  which  oUieru'ise  meets  the 
requirements  of  this  subpart,  is  eligible 
for  filing  and  recording  only  if  it  results 
in  a  mortgage  interest  being  held  by: 

(1)  A  State; 

(2)  The  United  States  Government; 

(3)  A  federally  insured  depository 
institution  which  has  not  been 
disapproved  by  the  Secretary; 

(4)  An  individual  who  is  a  citizen  of 
the  United  States; 

(5)  A  person  qualifying  as  a  citizen  of 
the  United  States  as  defined  in  46  U.S.C 
app. 802;  or 

(6)  A  person  approved  by  the 
Secretary. 

(c)  The  requirements  of  paragraph  (b) 
of  this  section  do  not  apply  to  Uie 
mortgagee  of  a  vessel  identified  in 

§  67.11(b)  or  to  any  other  vessel  to 
which  the  Maritime  Administration  has 
given  approval  for  imrestricted  transfer 
pursuant  to  regulations  in  46  CFR  part 
221. 

Note:  Disapproval  of  a  federally  insured 
depository  institution  as  a  preferred 
mortgagee  under  §67. 233(b)(3),  or  approval 
of  a  person  as  a  preferred  mortgagee  under 
S  67.233(b)(6)  is  determined  by  the  Maritime 
Administration  pursuant  to  regulations  in  46 
CFR  part  221. 

1 67.235    Requirements  for  mortgages. 

(a)  A  mortgage  presented  for  filing 
and  recording  must: 

(1)  Be  signed  by  or  on  behalf  of  each 
mortgagor;  and 

(2)  Recite  the  following: 

(i)  The  name  and  address  of  each 
mortgagor  and  the  interest  in  the  vessel 
held  Dy  the  mortgagor(s); 

(ii)  The  name  and  address  of  each 
mortgagee  and  the  interest  in  the  vessel 
granted  by  the  mortgage;  and 

(iii)  The  amount  of  the  direct  or 
contingent  obligations  that  is  or  may 
become  secured  by  the  mortgage, 
excluding  interest,  expenses,  and  fees. 
The  amount  may  be  recited  in  one  or 
more  tmits  of  accotmt  as  agreed  to  by 
the  parties. 
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(b)  A  mortgage  submitted  for  filing 
and  recording  as  a  preferred  mortgage 
must  cover  the  whole  of  a  vessel. 

(c)  A  mortgage  which  secures  more 
than  one  vessel  may,  at  the  option  of  the 
parties,  provide  for  separate  discharge  of 
such  vessels. 

S  67^37    Requirements  for  assignments  of 
mortgages. 

An  assignment  of  mortgage  presented 
for  filing  and  recording  must: 

(a)  Be  signed  by  or  on  behalf  of  each 
assignor;  and 

(b)  Recite  the  following: 

(1)  The  name  and  address  of  each 
assignor  and  the  interest  in  the  mortgage 
held  by  the  assignor(s);  and 

(2)  llie  name  and  address  of  each 
assignee  and  the  interest  in  the  mortgage 
granted  to  the  assignee(s). 

S  67.239    Requirements  for  assumptions  of 
mortgages. 

An  assiunption  of  mortgage  presented 
for  filing  and  recording  must: 

(a)  Be  signed  by  or  on  behalf  of  each 
original  mortgagor,  each  mortgagee,  and 
each  assuming  party;  and 

(b)  Recite  the  following: 

(1)  The  name  and  address  of  each 
original  mortgagor  and  the  interest  in 
the  vessel  mortgaged;  and 

(2)  The  name  and  address  of  each 
assuming  party  and  the  interest  in  the 
mortgage  assumed. 

S  67.241    Requirements  for  amendments  of 
or  supplements  to  mortgages. 

An  amendment  of  or  supplement  to  a 
mortgage  presented  for  filing  and 
recording  must: 

(a)  Be  signed  by  or  on  behalf  of  each 
mortgagor  and  each  mortgagee;  and 

(b)  Recite  the  following: 

(1)  The  name  and  address  of  each 
mortgagor  and  mortgagee;  and 

(2)  The  nature  of  the  change  effected 
by  the  instrument. 

§  67.243    Requirements  for  Instrument* 
subordinating  mortgagee. 

An  instrument  subordinating  a 
mortgage  presented  for  filing  and 
recording  must: 

(a)  Be  signed  by  or  on  behalf  of  each 
mortgagee  whose  mortgage  is  being 
subordinated;  and 

(b)  Redte  the  following: 

(1)  The  name  and  address  of  each 
mortgagee  whose  mortgage  is  being 
subordinated;  and 

(2)  The  name  and  address  of  each 
party  holding  an  interest  in  the 
instrument  subordinating  the  mortgage. 

167.245    Requiremants  f or  Intsriendar 


An  interlender  agreement  between 
multiple  mortgagees  must: 


(a)  Be  signed  by  or  on  behalf  of  all 
mortgagees  who  are  party  to  the 
interlender  agreement;  and 

(b)  Recite  the  names  and  addresses  of 
all  parties  to  the  interlender  agreement. 

Subpart  R— Filing  and  Recording  of 
Instrumanta— Notices  of  Claim  of  Uen 
and  Suppiemantal  Irtatrumanta 

S  67.250    General  requirements. 

(a)  A  notice  of  claim  of  lien  or 
supplemental  instrument  thereto 
submitted  for  filing  and  recording  must 
meet  all  of  the  requirements  of  subpart 
Oof  this  part. 

fb)  An  instrument  assigning  or 
amending  a  notice  of  claim  of  lien  must 
recite  information  which  clearly 
identifies  the  notice  of  claim  of  lien 
being  assigned  or  amended.  Such 
information  will  normally  consist  of  the 
book  and  page  where  the  notice  of  claim 
is  recorded  and  the  date  and  time  of 
filing.  If  the  submission  of  the 
assigmnent  or  amendment  is 
contemporaneous  with  submission  of 
the  notice  of  claim  of  lien,  the 
information  should  include  the  name  of 
each  original  claimant,  the  date  of  the 
notice  of  claim,  and  the  amount  of  the 
claim  and  other  information  to 
adequately  identify  the  notice  of  clakn 
of  lien  being  assigned  or  amended. 

f  67.253    Requirements  for  notices  of  claim 
of  lien. 

A  notice  of  claim  of  lien  must: 

(a)  Be  signed  by  or  on  behalf  of  each 
claimant;  and 

(b)  Recite  the  follovnng: 

(1)  The  name  and  address  of  each 
claimant; 

(2)  The  nature  of  the  lien  claimed; 

(3)  The  date  on  which  the  Uen  was 
established;  and 

(4)  The  amoimt  of  the  hen  claimed. 

167.255    Restrlctfona  on  filing  and 
recording. 

A  notice  of  claim  of  lien  is  not 
entitled  to  filing  and  recording  imless 
the  vessel  against  which  the  Uen  is 
claimed  is  covered  by  a  preferred 
mortgage  filed  or  recorded  in 
accordance  with  subpart  Q  of  this  part 
or  predecessor  regulations  thereto  and 
which  is  outstanding  at  the  time  the  Uen 
is  filed  and  recorded. 

1 67.257    Requlrentents  for  assignments  of 
notices  of  dabn  of  lien. 

An  assignment  of  a  notice  of  claim  of 
Uen  must: 

(a)  Be  signed  by  or  on  behalf  of  each 
original  claimant  or  last  assignee  of 
record;  and 

(b)  Recite  the  fbUowing: 

(1)  The  name  and  address  of  each 
claimant;  and 


(2)  The  name  and  address  of  each 
assignee  and  the  interest  in  the  claim 
being  assigned. 

S  67.259    Requirements  for  amendments  to 
notice  of  ctsim  of  lien. 

An  amendment  to  notice  of  claim  of 
Uen  presented  for  filing  and  recording 
must: 

(a)  Be  signed  by  or  on  behalf  of  each 
original  claimant  or  last  assignee  of 
record;  and 

(b)  Recite  the  nature  of  the  change 
being  effected  by  the  instrument. 

Subpart  S — Removal  of  Encumbrances 
|67uK1    General  requirements. 

The  filing  of  an  instrument  against  a 
vessel  in  accordance  with  subparts  Q  or 
R  of  this  part  may  be  terminated  and,  if 
recorded,  removed  from  the  record  of 
that  vessel  by  the  filing  of: 

(a)  A  court  order,  affidavit,  or 
Declaration  of  Forfeiture  described  in 
§67.263;  or 

(b)  A  satisfaction  or  release 
instrument  described  in  §  67.265  which 
meets  the  requirements  of  this  part  for 
filing  and  recording. 

f  67.263    Requhramant  for  removal  of 
ertcumbrancea  by  court  order,  sffldavtt,  or 
Declaration  of  Forfeltura. 

The  enctunbrances  described  in 
subparts  Q  and  R  of  this  part  are 
removed  from  the  record  upon  filing  of: 

(a)  A  copy  of  the  order  fit>m  a  court 
of  competent  jurisdiction  certified  by  an 
official  of  the  court  declaring  title  to  the 
vessel  to  be  free  and  clear,  or  declaring 
the  enciunbrance  to  be  of  no  effect,  or 
ordering  the  removal  of  the 
enomibrance  from  the  record; 

(b)  A  copy  of  the  order  from  a  Federal 
District  Court  in  an  in  rem  action 
certified  by  an  official  of  the  court 
reqiiiring  the  free  and  clear  sale  of  the 
vessel  at  a  Marshal's  sale  and,  where 
issued  under  local  judicial  procedures, 
a  copy  of  the  order  confirming  such  sale 
certified  by  an  official  of  the  court; 

(c)  A  copy  of  an  order  from  a  Federal 
District  Court  certified  by  an  official  of 
the  court  declaring  the  vessel  itself  or 
the  proceeds  of  its  sale  to  be  forfeited  to 
the  Federal  Government  of  the  United 
States  for  a  breach  of  its  laws;  or 

(d)  Where  the  vessel  was  forfeited 
under  an  administrative  fbrfeitiue 
action  to  the  Federal  Government  of  the 
United  States,  either  an  affidavit  from 
an  officer  of  the  agency  which 
performed  the  forfaitiuv,  who  has 
personal  knowledge  of  the  particiilars  of 
the  vessel's  forfeiture,  or  a  Declaration 
of  Forflaittue  issued  by  the  agency  which 
performed  the  forfeiture. 
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f67.2SS 

#VlOMICillf  t 

An  Instrument  satisfying  or  i«l«Ming 
a  mortgage,  a  notice  of  claim  of  lien,  or 
a  preferred  mortgage  presented  for  filing 
and  recording  must: 

(a)  Meet  allthe  requirements  of 
subpart  O  of  this  part; 

(0)  Be  signed  by  or  on  behalf  of: 

(1)  Each  mortgagee  if  a  mortgase;  or 

(2)  Each  claimant  if  a  notice  otclaim 
of  lien;  and 

(c)  Recite  the  following: 

(1)  The  name  of  each  mortgagor,  if 
any,  and  the  name  of  eadi  mortgagee  or 
claimant: 

(2)  The  amoimt  of  the  mortgage  or 
claim  of  lien;  and 

(3)  Information  which  clearly 
identifies  the  mortgage  or  claim  of  lien 
being  satisfied  or  released.  Such 
informati(»  will  normally  consist  of  the 
book  and  page  where  that  mortgage  or 
claim  of  lien  is  recorded.  If  the 
recording  information  cannot  be 
provided  iMcause  the  satisfaction  or 
release  is  being  submitted  prior  to 
recording  of  the  mortgage  at  claim  of 
liea,  the  instrument  must  recite  other 
information  sufficient  to  clearly  identify 
the  encumbrance  being  satisfied  or 
released. 

Subpart  T— OwMfal  Indm,  Abatraeta  of 
Title,  and  Cartlflcataa  of  Ownarahip 

167.301    Forwarding  of  Qanenri  Index. 

Upon  application  by  a  vessel  owner 
for  change  of  port  of  record,  the 
documentation  officer  at  the  existing 
port  of  record  of  the  vessel  will  forward 
the  General  Index  or  Abstract  of  Title 
(form  CG-1332)  of  the  vessel  to  the  new 
port  of  record. 

S67.303    iMuanoeofAbetractofTMe. 

Any  person  may  request  the 
documentation  officer  at  the  vessel's 
port  of  record  to  issue  a  General  Index 
or  Abstract  of  Title  (form  CG-1332)  for 
a  vessel. 

}  67.905    laeuance  of  Oeitlfltata  of. 


Any  person  may  request  the 
documentation  officer  at  the  vessel's 
port  of  record  to  issue  a  Ceitificate  of 
Ownership  (form  CG-1330)  for  a  vessel. 

Subpart  U— Spadal  ProvWona 

t67Jll    AWenrtlon  of  Cwtfflcal*  of 
Docufitentafion. 

Except  for  affixing  a  new  address 
label  in  accordance  with  the  direction  of 
a  documentation  officer  or  a  renewal 
decal  issued  in  accordance  with 
§  67.163.  no  person  other  than  a 
documentation  officer  shall 
intentionally  alter  a  Certificate  of 
Documentation. 


i67.tl3    RequirMMnttelMvaCertMcaia 
of  Documemtlon  on  boerd. 

(a)  The  person  in  command  of  a 
documented  vessel  must  have  on  board 
that  vessd  the  original  Certificate  of 
Documentation  currently  in  eOect  for 
thatvesseL 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  does  not  apply: 

(1)  To  non-self-propelled  vesseb  not 
engaged  in  foreign  trade; 

(2)  When  the  Certificate  of 
Documentation  has  been  submitted  to  a 
documentation  officer  for  exchange  in 
accordance  with  §  67.167  (d)  or  (e);  or 

(3)  When  the  vessel  is  in  storage  or 
out  of  the  water. 

167415    Requlremont  to  produce 
CertMcele  of  Docuinenleaun. 

(a)  The  person  in  command  of  a 
documented  vessel  must  produce  the 
original  Certificate  of  Documentation 
currently  in  effect  for  that  vessel  upon 
the  demand  of  any  person  acting  in  an 
official  public  capacity. 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  does  not  apply: 

(1)  To  non-self-propelled  vessels  not 
engaged  in  foreign  trade; 

(2)  When  the  Certificate  of 
Doaunentation  has  been  submitted  to  a 
documentation  officer  for  exchange  in 
accordance  with  §  67.167  (d)  or  (e);  or 

(3)  When  the  vessel  is  in  storage  or 
outof  the  water. 

1 67.31 7    Requirement  to  renew 
endorsemente  on  the  CertMcdle  of 
DocuHwntetien. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  owner  of  a 
documented  vessel  must  annually 
renew  each  endorsement  upon  the 
current  Certificate  of  Documentation  for 
that  vessel  in  accordance  with  §  67.163. 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  does  not  epply  to 
Certificates  of  Documentation  pieced  on 
deposit  in  accordance  vrith  §  67.165. 

167,319    Requirement  to  report  change  In 
veeeel  atatue  end  eunendar  CertHlcatB  of 
Documentation. 

The  owner  of  a  documented  vessel 
must  immediately  report  any  diange  in 
vessel  status  which  causes  any 
Certificate  of  Documentation  to  become 
invalid  imder  subpart  L  of  this  part  and 
which  must  be  exchanged,  replaced, 
deleted,  or  canceled,  to  a  doomientation 
officer  at  any  port  of  documentation. 
The  outstanding  Certificate  must  be 
surrendered  in  accordance  with  the 
requirements  of  subparts  K  and  L  of  this 
part. 


967.321    Reqelrement  te  laport  chenge  of 
eddreae  of  managing  ewoer. 

The  owner  of  a  documented  vessel 
shall  immediately  report  any  change  in 
the  address  of  the  managing  owner. 

187.323    Operation  without 
documentation. 

No  vessel  whidi  is  required  by  ^67.7 
to  be  documented  may  engage  in 
unlimited  coastwise  trade,  the  Great 
Lakes  trade,  or  the  fisheries  without 
being  documented  in  accordance  with 
the  requirements  of  this  part. 

S  67.325    Violation  of  endoreement 

A  vessel  may  not  be  employed  in  any 
trade  other  than  a  trade  endorsed  upon 
the  Certificate  of  Documentation  issued 
for  that  vessel.  A  vessel  documented 
exclusively  for  recreation  may  not  be 
used  for  purposes  other  than  pleasure. 

167.327    Operatlen  under  CertWcata  of 
Documentation  with  Invalid  endoreement 

Except  for  vessels  identified  in  $  67.9. 
no  vessel  may  be  operated  imder  a 
Certificate  of  Dooimentation  with 
endorsements  which  have  become 
invalid  under  subpart  L  of  this  part 

1 67.329    Unauthorized  name  change. 

The  owner  of  a  docimiented  vessel 
may  not  change  or  allow  the  change  of 
the  name  of  that  vessel  without 
exchanging  the  vessel's  Certificate  of 
Documentation  in  accordance  with 
subpart  K  of  this  part.  The  new  name  of 
the  vessel  must  be  marked  on  the  vessel 
upon  receipt  of  the  new  Certificate  of 
Documentation. 

f  67.331    Improper  marWngs. 

The  owner  of  a  dociunented  vessel 
shall  not  permit  the  operation  of  that 
vessel  imless  it  is  marked  in  accordance 
with  siibpart  I  of  this  part 

Subpart  V— [Reaarvad] 
Subpart  W— {Reaarved] 
Subpart  X— {Raaarvad] 

Subpart  Y— [Raaarvad] 

§67.500    Applicability. 

(a)  This  subpart  specifics 
documentation  services  provided  for 
vessels  for  which  fees  are  applicable. 
Fees  are  contained  in  Table  67.550. 

(b)  There  is  no  fee  fc»  the  annual 
renewal  of  endorsements  upon  the 
Certificate  of  Doomientation,  imless 
renewal  is  late  or  renewal  is  at  a  port 
other  than  the  port  of  record. 

(c)  There  is  no  fee  for  replacement  of 
a  Certificate  of  Documentation  due  to  a 
wrongfiil  withholding. 

(d)  The  Commandant  (G-4^fVD  may 
waive  collection  of  fees  applicable 
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under  this  subpart  for  a  service 

!)rovided  to  a  Federal  agency  when  the 
ee  would  be  directly  paid  with 
federally-appropriated  funds  by  a 
Federal  agency  acting  in  its  own  behalf. 

(e)  Application  fees  under  this 
subpart  are  not  refundable. 

S  67.501    Application  for  Certificate  of 
Documentation. 

An  appUcation  fee  is  charged  for  an 
initial  Certificate  of  Documentation  in 
accordance  with  subpart  K  of  this  part. 
If  application  is  made  for  any  trade 
endorsement,  the  applicable  fee  under 
§  67.511  will  be  charged  in  addition  to 
the  application  fee  for  the  Certificate. 
The  application  fee  does  not  include  the 
fee  under  §  67.527  for  fiUng  and 
recording  any  required  bills  of  sale  or 
instruments  in  the  nature  of  a  bill  of 
sale,  or  the  appUcation  fee  under 
§  67.519  for  waivers  in  accordance  with 
§§67.89  or  67.101. 

S  67.503    Application  for  exchange  or 
repiacamant  of  a  Cartlficata  of 
Documentation. 

(a)  An  application  fee  is  charged  for 
exchange  or  the  simultaneous  exchange 
and  replacement  of  a  Certificate  of 
Documentation  in  accordance  with 
subpart  K  of  this  part.  Only  a  single 
application  fee  will  be  assessed  when 
two  or  more  reasons  for  exchange  occiu* 
simultaneously.  If  application  is  made 
for  any  trade  endorsement,  the 
apphcable  fee  under  §  67.511  will  be 
charged  in  addition  to  the  application 
fee  for  the  exchange  or  replacement. 

(b)  The  application  fee  for  exchange 
or  replacement  does  not  apply  to: 

(1)  Endorsement  of  a  change  in  the 
owner's  address: 

(2)  Exchange  or  replacement  solely  by 
reason  of  clerical  error  on  the  part  of  a 
doaunentation  officer;  or 

(3]  Deletion  of  a  vessel  from 
documentation. 

S  67.505    Application  for  return  of  vaaaal  to 
documentation. 

An  application  fee  is  charged  for  a 
return  of  a  vessel  to  documentation  after 
deletion  in  accordance  with  subpart  K 
of  this  part.  If  application  is  made  for 
any  trade  endorsement,  the  applicable 
fee  under  §  67,511  will  be  charged  in 
addition  to  the  application  fee  for  ret\im 
to  documentation. 

1 67.507    Application  for  replacement  of 
loat  or  mutilated  Cartlficata  of 
Documentation. 

An  application  fee  is  charged  for 
replacement  of  a  lost  or  mutilated 
Certificate  of  Documentation  in 
accordance  with  subpart  K  of  this  part 


S  67.509    Application  for  approval  of 
exchange  of  Certlfleata  of  Documentation 
requiring  mortgagee  conaent 

An  application  fee  is  charged  for 
approval  of  exchange  of  a  Certificate  of 
Documentation  requiring  mortgagee 
consent  in  accordance  with  subpart  K  of 
this  part. 

167.511    Application  for  trade 
endoraement(a). 

(a)  Coastwise  or  Great  Lakes 
endorsement.  An  application  fee  is 
charged  for  a  coastwise  or  a  Great  Lakes 
endorsement,  or  both,  in  accordance 
with  subpart  B  of  this  part. 

(b)  Coastwise  Bowaters  endorsement. 
An  application  fee  is  charged  for  a 
coastwise  Bowaters  endorsement  in 
accordance  with  46  CFR  part  68. 

(c)  Fishery  endorsement.  An 
application  fee  is  charged  for  a  fishery 
endorsement  in  accordance  with 
subpart  B  of  this  part. 

(d)  Registry  or  recreational 
endorsement.  There  is  no  application 
fee  for  a  registry  or  recreational 
endorsement,  or  both. 

(e)  When  multiple  trade  endorsements 
are  requested  on  \he  same  application, 
only  the  single  highest  applicable 
endorsement  fee  will  be  charged. 

167.513    AppUcation  for  evidence  of 
deletion  from  documentation. 

An  application  fee  is  charged  for 
evidence  of  deletion  from 
documentation  in  accordance  with 
subpart  L  of  this  part. 

i67J15    Application  for  renewal  at  pert 
other  than  port  of  record. 

An  application  fee  is  charged  for 
renewal  in  accordance  with  subpart  L  of 
this  part  at  a  port  other  than  the  vessel's 
port  of  record. 

167.517   Application  for  lata  renewal. 

An  application  fee  is  charged  for  a 
late  renewal  in  accordance  with  subpart 
L  of  this  part 

167.519    Application  for  waivers. 

An  appUcation  fee  is  charged  for 
waiver  of  original  build  evidence  in 
accordance  with  subpart  F  of  this  part, 
or  for  waiver  of  bill  of  sale  eUgible  for 
filing  and  recording  in  accordance  with 
subpart  E  of  this  part.  In  cases  where 
more  than  one  waiver  is  required,  each 
wavier  appUcation  is  subject  to  this  fee. 

f  67.521    Application  for  new  vessel 
detarmhiatlon. 

An  appUcation  fee  is  charged  for  a 
new  vessel  determination  in  accordance 
with  subpart  M  of  this  i>art 


167.523    Applieation  for  wredced  veeael 
determination. 

An  appUcation  fee  is  d.arged  for  a 
determination  of  whether  a  vessel  is 
entitled  to  coastwise.  Great  Lakes,  and 
fisheries  privileges  as  a  result  of  having 
been  wrecked  in  waters  adjacent  to  the 
United  States  and  repaired  in 
accordance  with  subpart  J  of  this  part. 
This  fee  is  in  addition  to  the  cost 
associated  with  the  vessel  appraisals. 

f  67.525    Application  for  detarmination  ot 
rebuild. 

An  appUcation  fee  is  charged  for  a 
determination  of  whether  a  vessel  has 
been  rebuilt  in  accordance  with  subpart 
M  of  this  part.  This  fee  will  be  assessed 
for  each  request  for  either  a  preliminary 
or  final  determination  submitted  in 
writing  by  the  vessel  owner  or  the  vessel 
owner's  representative. 

167.527    Applieation  for  filing  and 
recording  bilia  of  sale  and  Inatrumenta  in 
the  nature  of  a  bUi  of  aaie. 

An  appUcation  fee  is  charged  for 
fiUng  and  recording  bills  of  sale  and 
instnmients  in  the  nature  of  a  bill  of  sale 
in  accordance  with  subpart  P  of  this 
part. 

f  67.529    Application  for  filing  and 
recording  mortgages  and  related 
inatrumenta. 

An  appUcation  fee  is  charged  for 
filing  and  recording  mortgages  and 
related  instruments  in  accordance  with 
subpart  Q  of  this  part. 

167.531    Application  for  filing  and 
recording  notieea  of  claim  of  lien. 

An  appUcation  fee  is  charged  for 
filing  and  recording  notices  of  claim  of 
lien  in  accordance  with  subpart  R  of  this 
part. 

167333    Application  for  Cartlficata  of 
Cofi^>(lance. 

An  appUcation  fee  is  charged  for  a 
Certificate  of  CompUance  to  be  issued  in 
accordance  with  regulations  set  forth  in 
46  CFR  part  68. 

167.535    laauanceof  AbatractofTWa. 

An  issuance  fee  is  charged  for  a 
General  Index  or  Abstract  of  Title  in 
accordance  with  subpart  T  of  this  part. 

167 J37    laauance  of  Certificate  of 
Ownership. 

An  issuance  fee  is  charged  for  a 
Certificate  of  Ownership  in  accordance 
with  subpart  T  of  this  part  A 
supplemental  issuance  fee  is  charged  for 
a  Certificate  of  Ownership  attachment 
for  each  additional  vessel  with  the  same 
ownership  and  encumbrance 
information. 
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'f67J39    Copl— efliwtniiwwifnd 

dOCUflMlltS. 

The  {m  charged  far  furnishing  a  copy 
of  any  instnimant  is  calculated  in 
accordance  with  49  CFR  7.95. 


FtolMa. 


167.550 

The  fees  charged  under  subpart  Y  are 
as  set  forth  in  Table  67.550. 


Table  67.550.— Fees 


Activity 


AppHcalions: 

Initial  cerHflcate  of  documentation  

Exchange  of  certiflcata  of  documentaiion 

Return  of  vessel  to  documentation „ _ „_ 

Replacement  of  lost  or  mutilated  certificate  of  documenWtow  !""!!!.!!!!!.!!!„.!!! 

Appfoval  of  exchange  of  certificate  of  documentatian  requiring  mortgagee  coiiMiil 

Trade  endonement(s): 

Coastwlee  endoreemant  .„ „ _ 

CoastMiee  Bowatera  endorsement Z...ZZ..Z 

Qreat  Lakes  endorsement _ 

Fishery  erxlorsement 

Registry  endorsement 

Recreaflorwi  endorsement  


fwwronc© 


Subpart  K... 

do ._...— 

do « 

do 

do 


Fee 


Note:  When  multiple  trade  endorsements  are  requeeted  on  ttw  same  application,  only  the  Ungie  highest  applicable  endorsement 
charged,  rseuMng  in  a  maximum  endorsement  fee  of  $29i)0  ««««»«»  ••~u«»«Twni 


$133.00 
84.00 
84.00 
50.00 
24.00 

29.00 
29.00 
29.00 
12.00 
none 
none 
:fee\MU  be 


Evidence  of  deletion  from  documentation 

Renewal  at  port  other  t\aa\  port  of  laoord 

Ute  renewal  fee 

Waivers: 

Original  bufld  evidence  ..._ _..„ 

Bin  of  sale  eligible  for  fWng  and  recortflng „ J! 

Miscellaneous  applications: 

Wrecl<ed  vessel  determination „ 

New  vessel  determination 

Rebuild  detBTTTiination— preliminary  or  final 

Filing  and  recording: 

Bills  of  sale  and  instruments  in  nature  of  bills  of  sale 

Mortgagee  and  relatad  Instruments 

Notica  of  daim  of  Ian  and  reialed  Inskuments 

CeiMcate  of  oompHanoa: 

Certificate  of  compttMoa „ 

MisceOaneous: 

Abstrad  of  THJe 

Certlficata  of  ownership 


Attadjmeot  for  each  additional  vassal  with  same  ownaiBNp  and  ancumbianee"d^^^^ 
Copy  of  Insdument  or  document „.. „ 


^Perpa^e. 

apees  will  be  calculated  In  accordance  with  49  CFR  7J9S. 


Subpart  L 
SubpartL 
do 


Subpart  F  

Subpart  E 

Subpart  J , 

Subpart  M 

do 

Subpart  O 

Subpart R  

48  CFR  part  88 

Subpart  T 

do 

« 


15.00 

15JX} 

5.00 

15.00 
15.00 

555.00 
166.00 
450.00 

^8.00 
^4.00 
18.00 

55.00 

25.00 

12Si)0 

10.00 


APPENDIX  A  TO  Part  67.— Ports  of  Documentation 


Regional  port  of  docu- 
mentation 


Boston.  MA  ... 

New  York.  NY 
St  Louis.  MO 
Norfolk.  VA 


Philadelphia.  PA 

Miami,  FL 

New  Orleana.  LA 

Houston,  TX 

Cleveland,  OH 

Loe  Angelas.  CA  ..... 


San  Francisco.  CA 

Portand.  OR 

Seat«a.WA 


Juneau,  AK 


Locatkxi 


l»CQ  Marine  Safety  Offtea.  Boston.  MA  


USCQ  Marine  Inspectkx)  Office,  New  York.  NY  „. 

USCQ  Mailne  Safety  Ofltee,  Si  Loula,  MO 

USCQ  Marine  Safety  Office,  Hampton  Roade. 
Norfoa(.VA. 

USCQ  Manna  Safety  Offlca.  PhHadalphia.  PA 

USCQ  Marine  Safety  OfBca.  Miami.  FL 

U80Q  Marine  Safety  Offlca.  New  Orleans.  LA ._ 

USCQ  Marine  SaMy  Offkje.  Houston.  TX 

Commander,  Ninth  Coast  Quaid  Olstrk:t  (m) 

USCQ  Marine  Safety  Offlca.  Long  Baac^  CA 

USCQ  Marine  Safety  Olfk»,  San  Francisco.  CA 

USCQ  Marina  Safety  Offtee.  Portland.  OR 

USCQ  Marina  Safety  Offtee.  Seattle.  WA 

U8CG  Marine  Safety  OfBce.  Juneau.  AK  . 


CQ  distitet  served 


First  Olstitet  Boston,  Portland,  ME,  ProvWenca  Marina  Inspection 

Zonee. 
Fint  Oistrtet  New  Yortc  Marine  inapection  Zona. 
Second  District  Alt. 
FBh  Oletrict  Hampton  Roads,  BaMmora.  Wilmington  Marine  h». 

apactton  Zortas. 

FWh  District  Philadelphia.  «4ar^  Inspacton  Zona. 

Sevens  DIelriet  AH. 

Eighth  District  AM  except  Texas  and  New  Mexico. 

Eighth  District  Texas  and  Mexteo  only. 

Ninth  Disbtet  Al. 

Eleventh  District  Los  Angelae^jong  Beach  Mwlne  inspection 

Zona. 
Eleventh  DIeMct  San  Francisco  Marine  Inspedten  Zona. 
Thirtaanth  District  Oregon  or  Idaho. 
Thirteenth  District  Montana  or  Washinglon.  Fourteen*)  Oletrict 

OleMctAII. 
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Dated:  November  4, 1993. 
J.W.Klme. 

Admiral,  U.S.  Coast  Guard  Commandant. 
[FR  Doc  93-27840  Filed  11-12-93;  8:45  ami 
nUMQ  COM  4t10-144l 


Monday 
November  15, 


1993 


Part  IV 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


Coastal  Barrier  improvement  Act; 
Completion  of  Boundary  Modification 
Process;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlkfllfa  Servica 

Coastal  Barrier  knprovament  Act; 
Completion  of  Boundary  Modification 
Procass 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnOM:  Notice. 

summary:  The  Department  of  the 
Interior,  through  the  Fish  and  Wildlife 
Service  (Service),  has  completed 
consideration  of  State  and  local 
government  requests  for  minor  and 
technical  modifications  to  the 
boundaries  of  Coastal  Barrier  Resource 
System  (System)  units.  It  has  also 
complied  with  the  requests  of  State  and 
local  governments,  and  qualified 
organizations,  to  add  "otherwise 
protected  areas"  under  their  jurisdiction 
to  the  System.  This  is  consistent  with 
the  provisions  of  Section  4(e)  of  the 
Coastal  Barrier  Improvement  Act  (CBIA) 
(Pub.  L.  101-591)  and  with  the 
guidelines  published  in  the  Federal 
Register  on  June  6, 1991  (56  FR  26304- 
26312).  The  Service  provided  copies  of 
correspondence  requesting 
modifications  and  its  responses  to  the 
Committee  on  Merchant  Marine  and 
Fisheries  in  the  House  of 
Representatives  and  to  the  Committee 
on  the  Environment  and  Public  Works 
in  the  Senate. 

The  Service's  responses  to  requests 
for  modifications  were  also  provided  to 
the  appropriate  official  in  each  State, 
county,  or  equivalent  jurisdiction  in 
which  a  System  unit  recommended  for 
modification  is  located.  The  Service 
submitted  its  preliminary  responses  to 
requested  boundary  modifications  on 
April  24. 1992.  The  appropriate  officials 
were  to  respond  no  later  than  May  30, 
1992. 

In  addition,  this  notice  provides 
information  on  the  modification  of 
boundaries  of  two  areas  in  North 
Carolina  and  one  in  Virginia,  as 
required  by  section  303  of  Public  Law 
102-440.  October  23. 1992. 
FOR  FURTHER  INFORMATTON  CONTACT:  Ms. 
Linda  Kelsey,  U.S.  Fish  and  Wildlife 
Service.  Division  of  Habitat 
Conservation.  400  Arlington  Square. 
Department  of  the  Interior,  Washington. 
ex:  20240.  (703)358-2201. 
SUPPLEMENTARY  INFORMATION:  Section 

4(e)(1)(B)  of  the  Coastal  Barrier 
Improvement  Act  of  1990  (CBIA) 
requires  the  Department  of  the  Interior 
to  revise  maps  of  the  Coastal  Barrier 
Resources  System  (System)  to  depict 
accepted  minor  and  technical  boundary 
modifications  and  election  of 


"otherwise  protected  areas"  to  the 
System.  This  process  was  to  be 
completed  by  November  16, 1992.  with 
publication  of  those  changes  in  the 
Federal  Register.  As  required,  the  Fish 
and  Wildlife  Service  has  provided 
written  justification  for  denial  of 
requested  minor  and  technical 
modifications  to  the  appropriate 
officials  requesting  modifications. 
Section  303  of  Public  Law  102-440 
requires  the  Department  of  the  Interior 
to  revise  the  maps  of  VA-60P.  NC-OlP 
and  NC-05P. 

Copies  of  the  revised  maps  have  been 
filed  with  the  Committee  on  Merchant 
Marine  and  Fisheries,  and  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives,  and  the  Committee  on 
Environment  and  Public  Works  of  the 
Senate.  Copies  of  these  same  maps  have 
been  distributed  to  the  Chief  Executive 
Officer  (or  representative)  of  (a)  each 
State  and  county  (or  equivalent 
jurisdiction)  in  which  a  revised  map  of 
a  System  unit  is  located,  (b)  each  State 
coastal  zone  management  agency  in 
those  States  which  have  a  coastal  zone 
management  plan  approved  and  (c)  each 
appropriate  Federal  agency.  Copies  are 
also  available  for  inspection  through  the 
U.S.  Fish  and  Wildlife  Service  of  the 
Department  of  the  Interior  and 
appropriate  Regional  Offices  and  Field 
Offices  (see  addresses  in  appendix  A). 
Interested  organizations  and  individuals 
may  purchase  System  maps  (including 
revised  maps  which  are  indicated  in 
bold  type)  from  the  U.S.  Geological 
Survey  (see  appendix  B). 

The  prohibition  on  Federal  assistance 
for  new  development  activities, 
including  Federal  flood  insurance,  for 
new  areas  added  to  the  System  becomes 
effective  on  the  date  of  publication  of 
this  notice.  The  boundary  revisions  to 
VA-60,  NC-01  and  NC-05P  as  required 
by  Public  Law  102-440  became  effective 
on  October  23. 1992. 

Coastal  Barrier  Resources  System 
Revised  Maps 

The  Service  has  made  the  following 
modifications  to  units  of  the  System  and 
transferred  "otherwise  protected  areas" 
to  the  System  as  requested. 

MASSACHUSETTS 

DOl     Little  Compton  Ponds.  This  unit 
straddles  the  Massachusetts/Rhode 
Island  boundary.  Massachusetts  has 
requested  that  the  part  of  the  unit 
in  Massachusetts  be  renumbered  as 
C35  and  renamed  Richmond/ 
Cockeast  Ponds.  There  is  no 
boundary  modification  to  this  unit. 


RHODE  ISLAND 

RJ-02P    Sapowet  Point.  This 

"otherwise  protected  area"  is  added 
to  RI-02. 

D02BP    Prudence  Island  Complex.  The 
Providence  Point  and  Gull  Point 
segments  of  this  "otherwise 
protected  area"  are  added  to  D02B. 

RI-06P    Rumstick  Point.  This 

"otherwise  protected  area"  is  added 
to  D02B. 

RI-12P    East  Matunick  Beach.  Part  of 
this  "otherwise  protected  area"  is 
transferred  to  the  System  as  RI-12; 
the  balance  will  remain  "otherwise 
protected". 

D05P    East  Beach.  Part  of  this 
"otherwise  protected  area"  is 
transferred  to  DOS;  the  balance  will 
remain  "otherwise  protected". 

D08/D08P    Napatree.  D08  overlaps  the 
Connecticut/Rhode  Island  border. 
The  Rhode  Island  portion  of  D08 
was  formerly  included  on  the 
Connecticut  map  called  D08/D08P 
Napatree.  The  Riiode  Island  portion 
of  this  unit  has  been  made  into  a 
separate  map  called  D08/D08P 
Napatree  to  distinguish  it  from  the 
Connecticut  portion.  The 
Connecticut  portion  has  been  made 
into  a  separate  map  and 
redesignated  as  CT-00  Barn  Island. 
The  portions  of  D08  and  D08P  that 
were  depicted  on  the  map  called 
RI-13P.  D07.  DOS.  &  D08P 
Misquamicut  Beach.  Maschaug 
Ponds,  and  Napatree  have  been 
transferred  to  the  Rhode  Island  map 
of  Napatree.  There  is  no  boundary 
modification  to  this  unit. 

D09P    Block  Island.  Part  of  this 
"otherwise  protected  area"  is 
transferred  to  D09;  the  balance  will 
remain  "otherwise  protected". 

CONNECTICUT 

D08P    Napatree.  This  "otherwise 
protected  area"  is  added  to  the 
Connecticut  portion  of  unit  D08, 
which  has  been  redesignated  as  CT- 
00  and  renamed  Bam  Island.  A 
separate  map  has  been  made  for  the 
Rhode  Island  portion  of  D08  and  is 
called  D08/D08P  Napatree. 

CT-02P    Bluff  Point.  This  "otherwise 
protected  area"  is  added  to  the 
System  as  CT-02.  with  the 
exception  of  the  area  owned  by  the 
Connecticut  Department  of 
Transportation,  which  will  remain 
an  "otherwise  protected  area". 

E02    Goshen  Cove.  The  small  area 
between  the  two  segments  of  the 
unit  is  added  to  clarify  the 
boundary. 

CT-09    Harbor  View.  The  northwest 
boundary  is  modified  to  clearly 
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depict  the  break  between 
development  and  non-development. 

E05P  ;  Hammonasset  Point.  The  state- 
owned  "otherwise  protected  area" 
is  added  to  £05.  The  area  in  private 
ownership  will  remain  designated 
as  E05P.  an  "otherwise  protected 
area". 

CT-lOP    Hammonasset  Beach.  This 
"otherwise  protected  area"  is  added 
to  the  System  as  CT-10  and 
redesignated  as  Tom's  Creek. 

E07P    Milford  Point.  All  of  the  state- 
owned  "otherwise  protected  area" 
is  added  to  E07.  The  area  in  private 
ownership  will  remain  designated 
as  E07P,  an  "otherwise  protected 
area". 


NEW  YORK 

NY-lOP    Lloyd  Point.  This  "otherwise 

protected  area"  is  added  to  the 

Sy-stem  as  NY-10. 
NY-12P    Centerport  Harbor.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-12. 
NY-13P    Hobart  Beach.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-13. 
NY-14P    Crab  Meadow.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-14. 
NY-15P    Sunken  Meadow.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-15. 
NY-16P    Stony  Brook  Harbor.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-16. 
N  Y-1 7P    Cedar  Beach.  That  part  of  the 

"otherwise  protected  area",  plus 

additional  areas  owned  by  the 

Village  of  Port  Jefferson  on  the  west 

and  northwest  sides  of  the  unit,  are 

added  to  the  System  as  NY-17;  the 

balance  will  remain  an  "otherwise 

protected  area". 
NY-18P    Wading  River.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-18. 
NY-19P    Baiting  Hollow.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-19. 
NY-25P    Orient  Beach.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-25. 
NY-34P    East  Creek.  This  "otherwise 

protected  area"  is  added  to  the 

System  as  NY-34. 
NY-35P    Indian  Island.  This 

"otherwise  protected  area"  is  added 

to  the  System  as  NY-35. 
NY-45P    Shell  Beach.  This  "otherwise 

protected  area"  is  added  to  the 

System  as  NY-45. 
NY-51P    Northwest  Harbor.  That  part 

of  this  "otherwise  protected  area" 

owned  by  the  Town  is  added  to  the 

System  as  NY-51.  The  privately 

owned  tract  will  remain  in  the 

"otherwise  protected"  category. 


NY-53P    Big  Reed  Pond.  This 

"otherwise  protected  area"  is  added 
to  the  System  as  NY-53. 

NY-54P    Oyster  Pond.  This  "otherwise 
protected  area"  is  added  to  the 
System  as  NY-54. 

NY-55P    Montauk  Point.  This 

"otherwise  protected  area"  is  added 
to  the  System  as  I>JY-55. 

NY-59P    Fire  Island.  Those  parts  of 
this  "otherwise  protected  area" 
under  the  jurisdiction  of  Nassau 
County  and  the  Towns  of  Babylon 
and  Hempstead  are  added  to  the 
System  as  NY-59.  The  remaining 
areas  will  remain  in  the  "otherwise 
protected  area"  category. 

FOSAP    Sammys  Beach.  TTiis 

"otherwise  protected  area"  is  added 
to  F08A. 

F08BP    Acabonack  Harbor.  This 

"otherwise  protected  area"  is  added 
to  F08B.  ' 

FlOP    Napeague.  This  "otherwise 
protected  area"  is  added  to  FlO. 

F13P    That  part  of  F13P  under  State 
jurisdiction  is  added  to  Fl3.  The 
Town  owned  lands  will  remain  in 
the  "otherwise  protected"  category. 

NY-72    North  Pond.  The  south 
boundary  is  modi  Tied  to  clearly 
delineate  the  break  between 
development  and  non-development. 

NY-73  Deer  Creek  Marsh.  The  Town 
of  Richland  owned  lands  adjacent 
to  this  unit  are  added  to  the  unit. 

NY-74    Grindstone  Creek.  The  State 
and  Town  of  Richland  owned  lands 
adjacent  to  this  unit  are  added  to 
the  unit. 

NY-75    Butterfly  Swamp.  The 

northeast  boundary  is  modified  to 
clearly  delineate  the  break  between 
development  and  non-development. 

NY-77    Snake  Swamp.  The  Town  of 
Richland  owned  lands  adjacent  to 
this  unit  are  added  to  the  unit. 

NY-87    Big  Sister  Creek.  Part  of 
Bennett  Beach  owned  by  Erie 
County  is  added  to  the  unit. 

DELAWARE 

DE-06    Silver  Lake.  The  north 
boundary  is  modiHed  to  clearly 
delineate  the  break  between 
development  and  non-development. 

VIRGINIA 

VA-60P    Long  Creek.  The  southern 
segment  of  this  unit  is  modified  by 
section  303  of  Pub,  L  102-440. 
That  part  of  the  area  remaining  is 
designated  VA-60. 

NORTH  CAROUNA 

LOIP    Currituck  Banks.  The  state- 
owned  Currituck  Banks  National 
Estuarine  Reserve  is  added  to  LOl. 

NC-OIP    Pine  Island  Bay.  Section  303 
of  Pub.  L.  102-440  modifies  this 


area  to  only  include  lands  owned 
by  the  Audubon  Society.  The  unit 
is  redesignated  as  NC-01. 
NC-05P    Roosevelt  Natural  Area. 
Section  303  of  Pub.  L.  102-440 
modifies  this  area  to  only  include 
lands  owned  by  the  State  of  North 
Carolina. 

SOUTH  CAROUNA 

SC-01  Long  Pond.  Land  owned  by  a 
qualified  organization  is  added  to 
this  unit. 

GEORGIA 

N03    Little  St.  Simons  Island.  The 
south  boundary  of  this  unit  is 
modified  to  correct  a  typographical 
error.  All  of  Pelican  Spit  is  in  the 
unit. 

FLORIDA 

FL-03P    Guana  River.  The  boundary  of 
this  unit  as  shown  at  the  southeast 
comer  on  map  1  was  covered  by  the 
legend.  The  legend  is  repositioned 
to  display  the  boundary.  There  is  no 
boundary  modification  to  this  unit. 

FL-35/F1^35P    North  Key  Largo.  A 
number  of  boundary  modifications 
have  been  made  to  clarify 
boundaries  between  developed  and 
non-developed  areas  and  to  correct 
mapping  errors. 

FL-37    Rodriquez  Key.  The  north 
boundary  is  modified  to  include 
associated  aquatic  habitat  that 
clearly  depicts  the  break  with  the 
upland. 

FL-39    Tavemier  Key.  The  east 
boundary  is  modified  to  include 
associated  aquatic  habitat  that 
clearly  depicts  the  break  with  the 
upland. 

FL-^7P    Key  DeerAVhite  Heron.  A 
cartographical  error  depicted  a 
small  subdivision  in  the  Doctor's 
Arm  area  of  Big  Pine  Key  as  being 
a  part  of  the  National  Wildlife 
Refuge.  This  error  is  corrected. 

FL-35,  FL-50.  FI^52.  FI^55.  FL-57 
These  units  have  been  overlaid  with 
"screen"  to  clarify  the  areas  in  the 
System.  There  are  no  additional 
boundary  modifications. 

P17/P17P    Lovers  Key  Complex.  The 
line  around  the  "otherwise 
protected  area"  is  changed  from 
solid  to  dotted  to  depia  the  area's 
status.  There  is  no  boundary 
modification  to  this  unit. 

P31A    Four  Mile  Village.  The  north 
boundary  is  modified  to  correct  a 
mistake  on  the  map.  The  boundary 
remains  the  right-of-way  along  the 
south  edge  of  U.S.  Highway  98,  as 
originally  depicted  on  the  1982 
map. 

FL-98P    Santa  Rosa  Island.  The 
parallel  seaward  boundary  is 
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reniove<i  to  conform  with  other 
units  in  th*  System.  There  is  no 
boundary  avxiification  to  this  unit. 
FL-103P    Pbrdido  Key.  The  parallel 
seaward  boundary  is  removed  to 
conform  with  other  units  in  the 
S3rstem.  There  is  no  boundary 
modification  to  this  unit. 

LOUISIANA 

LA-08P    Rockefeller.  Part  of  the 
boundary  of  the  "otherwise 
protected  area"  was  incorrectly 
drawn  as  a  solid  line.  The  boundary 
has  been  correctly  drawn  as  a 
dotted  line.  There  is  no  boundary 
modification  to  this  unit. 

S07    Point  Au  Per.  A  technical 

correction  was  made  at  the  mouth 
of  Blue  Hammock  Bayou  in 
Fourleague  Bay  to  make  the  unit 
boundary  on  this  map  align  with 
the  corresponding  unit  boundary  on 
the  adjoining  map  depicting  this 
unit 

TEXAS 

T12P    Boca  Chica.  That  part  of  the 
South  Bay  "otherwise  protected 
aroft"  under  state  jurisdictioa  is 
added  to  T12;  the  balance  remains 
an  "otherwise  protected  area". 


PUERTO  RICO 

PR-79    Penon  Brusi.  The  boundary  is 

modified  to  remove  the  sewagia 

treatment  plant  that  was 

inadvertently  included  in  the  unit. 
PR-87    Vada  Talega.  The  boundary  is 

modified  to  remove  the  sewage 

treatment  plant  that  was 

iaadvertently  included  in  the  uxtit. 

VIRGINISLANDS 

VI-16    Newfound  Bay.  The  balance  of 
the  bay  is  added  to  the  unit  to 
clarify  the  break  between  associated 
aquatic  habitat  aini  upland. 

OHIO 

AU  units  have  been  renumbered  to  be 
consistent  with  the  east-west  numbeiing 
system  used  in  other  Great  Lakes  States. 
OH-01    Areola  Creek.  This  is  a  new 

unit  added  to  the  System  by  a 

qualified  organization. 
OH-02    Mentor.  The  State  owned-lands 

adjacent  to  this  unit  are  added.  This 

unit  was  formerly  numbered  OH- 

0& 
OH-03    North  Pond.  A  new  unit  added 

by  the  State. 
OH-04    OU  Woman  Creek.  A  new  unit 

added  by  the  State. 
OH-05    SheldoBS  Marsh.  A  new  unit 

added  by  the  State. 


OH-06    Bay  Point.  This  unit  was 

formerly  numbered  OH-05.  There  is 

no  boundary  modification  to  this 

unit. 
OH-07    Middle  Bass  Island.  This  unit 

was  formerly  numbered  OH-03. 

There  is  no  boundary  modification 

to  this  unit 
OH-08    North  Basa  Island.  This  unit 

was  formerly  numbered  OH-04. 

There  is  no  boundary  modification 

to  this  unit. 
OH-09    Fox  Marsh.  This  unit  was 

formerly  numbered  OH-04A.  There 

is  no  boundary  modification  to  this 

unit. 

OH-10    Toussaint  River.  This  unit  was 
formerly  numbered  OH-01.  There  is 
no  boundary  modification  to  this 
onit. 

haCHIGAN 

MI-04    Sturgeon  Bar.  The  east 

boundary  is  modified  to  correct  a 
mapping  error. 

Dated:  October  19, 1993. 

Brace  Blanchard, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

Appendix  A 

locatkm  of  Maps  Available  for  Review 


U.S.  Rah  and  WildMs  Sefvice 


RegkxiaJ  Director,  Region  2.  U.S.  Fish  &  Wiidife  Sefvfce,  500  GoW 
Ave.  SW.,  Atxxyjerque,  New  Mexico  87103,  (505)  766-2914. 

Re^onal  Director,  Region  3,  U.S.  Rsh  &  Wildlife  Service,  BHW  Federal 
BuiWng,  1  Federal  Dr..  R  SneUing.  Minr)esota  56111-4066,  (6121 
725-3538. 

Regior»al  Director,  Region  4.  U.S.  F«h  &  Service,  75  Spring  St  SW,  At- 
lanta, Georgia  30303.  f404)  331-3680. 

Regional  DIrwaor.  Region  5,  U.S.  F«h  &  Wildlife  Service.  300  Vtastgal* 
Center  Drive.  Had»ey.  Massachusetts  01035-9589,  (413>  253-8200. 

Field  omce* 

Field  Si4»rvisor.  U.S.  Fish  &  WddWe  Service.  61 1  E.  6th  St.  Suite  407 

Austin,  Texas  78701,  (512)  482-6436. 
Field  Supennsof.  U.S.  Rsh  &  WIdbfe  Sendee.  6960-«  Americana  Park- 
way. ReynoWsburg.  Ohio  43068,  (614)  469-6923. 
Field  Supervisor.  U.S.  Rsh  &  WHdHfe  Service.  1405  S.  Harrison  Rd, 

East  Lansing.  Michigan  48823-5202.  (517)  337-6650. 
Field  Supervisor.  U.S.  Fish  &  wndBe  Senflce.  1015  ChaflenoBr  Ct 

Green  Bay,  Wisconsin.  54311-6331.  (414)  433-3603. 
Field  Sopervisor.  U.S.  Fish  &  WidHfe  Sennce.  4101  E.  80th  St  Bloom- 

ington.  Minnesota  55425-1665  (812)  725-354a 
Field  Sm)efvisor.  U.S.  Fish  A  Widife  Service.  P.O.  Box  33726  RaleigK 

North  Carolina  27836-3726,  (919)  85^-4520. 
Field  Supen/isor.  U.S.  F«h  &  WidMe  Service.   P.O.   Box   12569 

Charleston.  Sooth  Carolina  29412.  (803>  727-4707. 
ReW  Supenrisor,  U.S.  F«h  &  WMHfe  Sennce.  801  Gloucester  St 

Bn«wwick.  Georgia  31520,  (912)  265-9336. 
Field  Supervisor.  U.S.  Fish  &  wadUs  Service.  6620  S.  Point  Dr.  South 

#310  Jacksonvile.  Florida  32218.  (904)  232-2580. 
Field  SuperMSor.  OS.  Fish  A  Wildlife  Service.  1360  U.S.  Highway  1 

•5.  Vero  Beach.  Florida  32961.  (407)  562-3909. 

Field  Supervisor.  aS.  Fsh  &  Wiidbfe  Senrice.  1612  June  Ave..  Panama 
City.  Florida,  32405-3721.  (904)  769-0552. 


States  of 


Texas. 

Otiio,  Michigan.  Wisconsin.  Miiviesota. 

North  Carolina,  South  CaroGna.  Georgia.  Florida,  Alabama,  Mis- 
sissippi, Louisiana.  Puerto  Rico.  Virgin  Islands. 

lAaine,  Massachusetts,  Rhode  Island.  Connecticut  New  Yoric.  New 
Jecsey.  Delaware.  Maryland.  Virginia. 

Texas. 
Ohio. 
Michigaa 
Wisconsin. 
Minnesota. 
North  Carolina. 
South  Carolina. 
Georgia. 

Florida:  Nassau,  Duval.  St.  Johns.  Flagler.  Volusia,  Brevard.  Dixie 
Levy.  Pasco  Coonfes. 

Florida:  Pinelas.  Hillstxxough.  Manatee.  Sarasota,  Chariotle,  Lee.  Col- 
lier, Monroe,  Dade,  Broward.  Palm  B•ac^  Martin,  St  Lucie.  Indian 
River  Counties. 

Florida:  WakuHa.  FrankHn,  Gulf.  Bay.  Walton.  Otarioosa.  Santa  Rosa 
Escambia  Counties. 
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U.S.  Fish  and  Wikftfe  Service 


FieW  Supervisor.  U.S.  Fish  &  Wikfife  Service.  P.O.  Drawer  1190. 

Daphne.  Alabama  36526,  (205)  690-2181. 
Fietd  Supervisor,  U.S.  Fish  &  Wildlife  Service,  825  KaKsle  Saloom. 

«102,  Ufayette.  {.outsiana  70508,  (318)  262-6630. 
FieW  Supennsor,  U.S.  Fish  &  Wildlife  Service,  P.O.  Box  491.  Boqueron. 

Puerto  Rico,  00622.  (809)  851-7297. 
Field  Supervisor.  U.S.  Fish  &  Wildlife  Service.  22  Bridge  St.  Concord. 

New  Hampshire,  03301-4901.  (603)  225-1411. 
Field  Supervisor.  U.S.  Fish  &  WikSile  Service.  P.O.  Box  307.  Charles- 
town.  Rhode  istaftd  02813  (401)  364-9124. 
FieW  Supervisor.  U.S.  Fish  &  Wildlife   Service.  3817  Luker  Rd. 

Corfland,  f^ew  York  13045,  (607)  753-9334. 
FieW  Supervisor,  U.S.  Fish  &  WikJIife  Service.  927  N.  Main  SL,  BkJg. 

D-1,  PleasantviMe.  New  Jersey  08232.  (609)  646-9310. 
FieW  Supervisor,  U.S.  Fish  &  WiWMe  Service,  1825  Virginia  St.  Annap- 

oKs,  Maryland  21401.  (410)  269-5448. 
FteW  SupeoASor.  U.S.  Fish  &  WiWIife  Sennce.  P.O.  Box  480.  White 

Marsh.  Virginia  23183.  (804)  693-6694. 


States  of 


Alabama.  Mississippi. 

Louisiana. 

Puerto  Rico.  Virgin  Islands. 

Maine,  Massachusetts. 

Rhode  Island,  Connecticut  &  Long  Island.  New  Yorlc. 

New  Yort(  (except  Long  Island;  see  above). 

New  Jersey. 

Delaware.  MarytarW. 

Virginia. 


Appendix  B 

Map  Order  Form 

Coastal  Barrier  Resources  System  Maps 

This  form  may  be  used  to  order  copies 
of  some  or  all  of  the  625  Coastal  Barrier 
Resources  System  (CBRS)  maps  adopted 
by  Congress  pursuant  to  the  Coastal 
Barrier  Improvement  Act  of  1990  (Pub. 
L.  101-591).  Maps  that  have  been 
modified  are  indicated  in  bold  type. 

The  price  of  EACH  paper  print  is 
$4.00  and  includes  reproduction, 
shipping,  and  handling  costs.  All  maps 
are  cataloged  by  State.  Coimty  (Town  or 
Parish),  Unit  number  and  Unit  name. 
The  maps  are  approximately  24  inches 
by  28  inches  in  size.  Please  indicate  the 
number  of  maps  of  each  unit  you  want 
to  order  on  the  appropriate  space. 
Copies  of  an  entire  State  may  be 
obtained  by  checking  the  space  next  to 
the  State  name. 

Requests  for  copies  must  be  prepaid 
by  check  or  money  order  (no  cash  or 
stamps)  and  directed  to:  U.S.  Geological 
Survey.  ESIC-CBRS,  P.O.  Box  25286, 
Denver,  CO  80225.  Make  checks  payable 
to:  Department  of  Interior — ^USGS. 

FOR  PROMPT  ACCURATE  SHIPMENT, 
PLEASE  PROVIDE  YOUR  MAILING 
ADDRESS: 

Name  ' 

Company  '       

Street  Address 


Barrier  Resources  Maps  may  be  obtained 
by  calling  (303)  236-7476, 


aty  — 
State  — 
Zip  Code. 


Please  include  a  telephone  number 
where  you  can  be  reached  weekdays 
between  8:00  a.m.  and  4:00  p.m. 
Mountain  Standard  Time.  Area  Code 
( )  Number . 


.Information  regarding  your 


order  or  the  availability  of  Coastal 


Unit  numbef(s) 

Unitname(s) 

STATE  OF 

MAINE  (22  maps) 
Washington  County 

ME-02 

A01  .„ 

A01A 

ME-03P  &  ME- 

Birch  Point— 1. 
Lubec  Barriers— 2. 
Baileys  Mtstake-3. 
Grassy  Point  & 

04. 

A03  

A038,  ME-06  & 

Seal  Cove— 4. 
Jasper— 6. 
Startx>ard.  Bare 

ME-07P. 

A03C  &  ME-08  .. 

Cove&Roque 
Bluffs— 6. 
Popplestone 

ME-01  

ME-09P 

ME-10fl^E-10P  . 
Hancock  County 

ME-11  

ME-12  

WaWo  County 
A05A 

Knox  County 
ME-14  

Beach/Ro()ue  Is- 
land and  Flake 
Poini— 7. 

Carrying  Place 
Cove— 8. 

Petit  Manan/Bois 
Bubert-9. 

Over  Point— 10. 

Pondlslan<J-11. 
Thrumcap— 12. 

Seven  Hundred 
Aae  Island— 13. 

Nash  Point— 14 

Sagadahoc  County 
ME-15P  _ 

Uttle  River— IS 

ME-16/ME-16P. 
ME-17AA05a 

Cumberland  County 

ME-18  

A05C 

ME-19/ME-19P. 
A06,  &  A07. 

Hunnewen  Beach, 
SmaflPoir* 
Beach&Head 
Beach— 16. 

Stover  Point— 17. 
Jenks  Landirtg/ 

WaWo  Point— 18. 
Crescent  Beach, 

Cape  Elizabeth, 

&  Scartx>rough 

Beach— 19. 

Unit  number(s) 


York  County 
_A08  &  ME-20P 


_ME-23 

J^09 

.STATE  OF  MAS- 


SACHUSETTS (44 
maps) 

Town  of  Salisbury 
__MA-01P 


Town  of  htowtxjry 
MA-02P 


Town  of  Ipswich 
__C00aiMA-03 


Town  of  Gkxjcester 
_MA-03.  C01  & 


C01B. 


_C01A 


Towns  of  Manchester  & 
Beverly 

MA-04  

Town  of  Swampscott 
MA-06  


Town  of  Quincy 
_MA-08P.MA- 


09P  &  MA-10P. 


Town  of  Boston 
^COIC&MA-II 


Unit  name(s) 


Crescent  Surf  & 
Ogunquit 
Beach— 20. 

Phillips  Cove-21. 

Seapoint— 22. 


Salistxiry  Beach— 
1. 


Plum  Island— 2. 


Ctark  Pond  &  Cas- 
tle Neck  (K^A-03 
also  in  Essex) — 
3. 


Castle  Neck. 
Wtngersheek  and 
Brace  Cove— 4. 

GoodHartxx 
Beach/Milk  Island 
(Milk  Island  in 
Rockport)— 5. 


West  Beach— 6. 


Phillips  Beach— 7. 


Snake  Island  (in 
Winthrop), 
Wollaston  Beach 
&  Merrymount 
Park— 8. 


West  Head  Beach 
&Peddocks/ 
Rainsford  Islands 
(also  in  Hull)— 9. 
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Unit  number(s) 


Town  o(  Scituate 
MA-12  &  C02 


Town  of  Marshfield 
C03&C03A  „ 


Town  of  Plymouth 
MA-13  &  C04  , 


.C06 


Town  of  Sandwicti 
MA-14P  S  COS . 


Town  of  Bwnatabto 
CQKXOP 


_ci4 1  ciacisp 

_C16&C17 _.. 


Town  of  Dennis 
.C09,  MA-15P. 


MA-16&C10. 


Town  of  Eastham 
_C11.C11A/ 


C11AP&MA-20P. 


Town  of  Truro 
^AA-^7AP,  MA- 


17P.MA-18&MA- 
18P. 


Town  of  Provincslown 
MA-19P  


.MA-t9P 


TownofCtattam 
__MA-20P 


Unit  twme(s) 


Cohasset  Hartxx 
(also  in 
Cohasset)& 
North  Scituate— 
10. 


Rivermoor  (also  In 
Scituate)  & 
Rexhame— 11. 


Duxbury  Beach 
(also  in 
Marshfield  & 
Duxbury)  &  Plym- 
outh Bay— 12. 

Center  Hill  Com- 
plex—13. 


Town  Neck& 
Scortoo— 14. 


Sandy  Neck  (also 
inSandwich& 
Yaimoulh)— 15. 

Squaw  Island  and 
Centerville    16. 

DeadNeckA 
Popponessel  Spit 
(also  in  Mash- 
pee)— 17. 

Sandy  t^eck  (in 
Yarmeutli), 
Chapin  Beach. 
Nobscusset.  ard 
Freemans  Pond 
(aiaoinBww- 
ster)— 18. 


Namskaket  Spits  (jn 

DfWWSWr  A  sJfW^ 

ans).  Beet  Mead- 
ow &Nauset 
BeactVMonomoy 
(also  in  Orle- 
ans)—19. 


Lieutenant  Island 

GriMn/Great  Is- 
lands Coaplex 
(in  Weimeet). 
Pamet  Harbor  & 
Ballsloii  Beech— 
2a 

ProMincetown  (also 
in  Tmro)  (1  of  2 
maps)— 21A. 

Provincetown  (2  of 
2mape)-21& 


Nauset  Beach/ 
Monomoy  (1  of  2 
m8f»)—22A. 


Unit  number(s) 


.MAr-aOP 


_C12 


Town  of  Yarmouth 
__MA-23P  &  C13/ 


C13P. 


Town  of  Fairaouth 
^Cia/Cl8Pa 


01 8A. 


_Cl9&MA-24 


Town  of  Gosnokl 
MA-24  ...- 


.C31  &  MA-25P . 


Town  of  Nantucket 
___C20aC21  . 


_C22  &  023 


_C24  &  025  . 


Town  of  Edgaitown 
.MA-2S.MA- 


27P.  026.  027.  MA- 
28Pft02& 


Town  of  OMImailt 
__028  ^ 


_C2g/C29PS 


MA-29P. 


Towns  of  Tisbury  & 
VWeetTtsbwy 

__029i*AC29B  „ 


Town  of  Bourne 


iU-«&llM-33. 


Unit  name(s) 


Nauset  BeactV 
Monomoy  (2  of  2 
maps)— 22Bl 

Ohattiam  Roads— 
2S 


Davis  Beach  (also 
in  DenrH6)& 
Lewis  Bay  (also 
in  Barnstable)^ 
24. 


Waquoit  Bay  (also 
in  Mashpee)& 
Falmouth 
Ponds— 25. 

Black  Beach  & 
t^laushon  Islarxl 
Complex  (in 
Gosnok^— 26. 

Naushon  Island 
Complex— 27. 

Elizabeth  Islands  & 
Penikese  Is- 
land—28. 

Coatueft 
Sesachadia 
Pond-29. 

Cisco  Beach  &  Es- 
ther Island  Com- 
plex--^). 

Tuckemack  Island 
&Muskegetls- 
land-31. 


Harttiaven  (In  Oak 
Bluffs). 

Edgartoim  Beach 
(in  Oak  Biufb). 
Eel  Pond  Beach. 
Cape  Poge,  Nor- 
ton Point  A  South 
Beach-32. 


South  Beach  (also 
in  West 
Tsbury}-^. 

Squibnocket  Com- 
plex (also  in 
G^ihsad)& 
NomansLand— 
34. 


JtunesPoodfin 
West  Tisbury)  & 
Mink  Meadows 
(in  Tisbury)— 3Si 

Herring  Bnelt; 
Squeteague  Har- 
bor (in  Faknouih).. 
BasseaeWandA 
Pfwineys  Har- 
bor-^. 


Unit  ntimbef<s> 


Towns  of  Wereham. 
Marier»  &  Mattapoisett 

C19A  a  MA-36  .. 


Town  of  Fairhaven 
^C19A&C31A  . 


_03tB 


Town  of  Dartmouth 
_MA-3«.032. 


MA-37PA033. 


Town  of  Westport 
.033.  034/C34P 


AC36. 


Town  of  Swenaea 

__034A 

RHODE  ISIAND 


(15  maps) 

Town  of  UtHe  Cooipton 
D01  &  DOtP 


Unit  name(s) 


J«-01.D02& 


RM». 


Town  of  Portsmouth 
RI-02A  &  Rl- 


03P. 


_D02&. 


Town  of  Banington  & 
Wanwick 

___D0aB/D0eBP  ._ 


Town  of  Warwick  & 
North  Kingstown 

__D<»B 


Town  of  Mkldtetown  & 
Newport 

jn-wp.n-osp. 


R1-06«RWJ7. 


TownorNbrti 
Kingstown 

_D02C 


BUznrds  Bay  Com- 

piex  &  Planting 
Island  (in  Mar- 
wi^-37. 


Buzzards  Bay  Com- 
plex (in 

MaKapoiseQ)  8 
West  Sconlicut 
Neck— 38. 

Haitwr  View-39. 


FloundHiii. 
Mishauro  Point, 
Deirarest  Ltoyd 
Parka  Little 
Beactv-40. 


Little  Beach  Cm 
Horseneck  Beach 


1. 


Cedar  Cove— 42. 


Little  Oomplon 
Ponds  a  Tunipus 
Pond— 1. 

Brown  Point. 
Fogland  Marsh 
(ateo  in  Tiverton), 
a  sapowet  Point 
fm  Tiverton)— 2. 

McCurry  Point  a 
Sandy  Point— 3. 

Prudence  (stand 
CompJex— 4. 


Prudence  Island 
Complex— 6. 


Pnjdence  Island 


Sechuest  Point. 
Easton  Beach, 
Akny  Pond  a 
Hazards  Beech— 
7. 


West  Nerragaosett 
Bay  Complex— 8. 
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Unil  nunt>er(s) 


Towns  of  Jamestown  & 
Narragansett 

RI-08/R»-08P, 

RM)9.  &  Rl-IO/RJ- 


Town  of  f4arragansett 
RI-11/RI-llPa 


IIW-12/RI-12P. 


Town  o(  South 
Kingstown 

.D03/D03P  &  004 


Towns  of  Chartestown 
&  Westerly 

_D05/D05P  &  006 


Town  of  Westedy 
., RI-13P  &  007 


.D0e/D08P  .._ 

Town  of  New  Shoreham 

D09/D09P  

____CONNECTICUT 
(12  maps). 

Town  of  Stonington 

^CT-00 

_£0t.  E01A  & 


Unilname<s) 


CT-01. 

Towns  of  Groton  & 
Waterford 

_CT-0<VCT-02P  & 


EDO. 


toi«n3  0twater1o(d& 
East  Lyme 

.E03.E03A& 


CT-03. 


roMms  of  Okl  Lyme  & 
OMSaytarook 
_CT-04.  CT,05. 


CT-06.  CT-07  & 
EOOB. 


Towns  of  Old  Saytyook 
&Westt)rook 

CT-oa A  E04  


Fox  Hi«  Marsh, 
Bonnet  Shores,  & 
Narragansett 
Beach  (aiso  in 
South 
Kingstown)— 9. 

Seaweed  Beach  & 
East  Matunick 
Beach  (also  in 
South 
Kingstown)— 10. 


Card  Ponds  & 
Green  HiH 
Beach— 11. 


EastBeachA 
Quorvxhontaug 
Beach— 12. 


Misquamicul  Beach 
AMaschaug 
Ponds— 13. 

Napatree — 14. 


BkKk  lsland-15. 


Bam  Island— 1. 

Witeox  Beach.  Ram 
Island  &  Mason 
Island— 2. 


Bluff  Point  &  Go- 
shen Cove— 3. 


Jordan  Cove, 
NianticBay,  & 
Ok)  Black  Point- 
4. 


Hatchett  Point,  Lit- 
tle Pond,  Mile 
Creek,  GriswokJ 
Point.  &Lynde 
Point— 6. 


Cokl  Spring  Brook 
&  Merxinketesuck 
Istand— 6. 


Unit  number(s) 


Towns  of  CKnlon  & 
MadKon 

_CT-0»,E05/ 


E05P.  CT-10. 


Town  of  Branford 
CT-12  &  CT-13  , 


Towns  of  ^4ew  Haven  & 
West  Haven 
CT-14P  &  CT- 
15P. 

Town  of  Miiford 
___E07/E07P  „._ 


Town  of  Bridgeport 
__CT-18P  &  E08A 


Towns  of  Westpoft  & 
Norwalk 

E09^E09P  ..._ 


NEW  YORK  (49 

MAPS) 

Nassau  County 
NY-03  &  NY- 


04P. 


NY-05P,  NY-06/ 

NY-06P.  &  NY-07P. 

^NY-M _ 


jn-WHiSQP 


Suffolk  County 
_NY-09P  &  NY- 


10. 


_NY-11/NY-11P. 


»»Y-12,  NY-13,  a 
RK. 


_NY-14 

_NV-15  4  NY-ie 


F04 

F06  a  iir-17/ 

NY-17P. 
__MV-1t«HY-19 


_NY-20P  a  NY- 


21  P. 


_NY-22P 
.NY-23P 


Unit  name(s) 


Harbor  View, 
Hammonasset 
Point.  Tom's 
Creek,aSea- 

view  Beach— 7. 


Lindsey  Covea 
Kelsey  IslarKl— 6. 


Nathan  Hale  Park  & 
Morse  Park— 9. 


Miiford  Point— 10. 


Long  Beach  & 
Fayerweather  Is- 
land—11. 


Norwalk  islands— 
12. 


Sands  Point  a 
Prospect  Point— 
1. 

Dosoris  Pond.  The 
Creek  Beach,  a 
Centre  Island— 2. 

Fire  tstand  (1  of  8 
maps)  (See  Suf- 
folk County  fcx 
maps3through 
8)-3A. 

Fire  Island  (2  of  8 
maps)  (See  Suf- 
folk County  for 
maps  3  through 

Lloyd  Beach  a 
Ltoyd  Point— 4. 

LtoydHartJor. 
Cerrterport  Har- 
bor, Hobart 
Beach  &  Eatons 
Neck— 5. 

Crab  Meadow— 6. 

Sunken  Meadow  a 
Stony  Brook  Har- 
bor—7. 

Crane  Neck — 8. 

Okf  FieM  Beach  a 
Cedar  Beach— 9. 

Wadng  Rivera 
Baiting  HoUow— 
10. 

Luce  Landing  a 
Mattituck  Inlet— 
11. 

GoMsmith  Inle^— 
12. 

Truman  Beach- 
is. 


Unit  number(s) 


NY-24  a  MY-a$ 

NY-26.  NY-27, 

NY-28,  NY-29P, 
NY-30  a  NY-31 /NY- 
SIP. 


_NY-32  a  NY-33 


NY-34.  MV-35. 

NY-36,  NY-37.  a 
NY-38. 


NY-39  a  NY-40/ 

NY-40P. 
NY-41/NY-41P. 


NY-42,  NY-43/NY- 
43P,  NY-44.  NY-45. 
NY^6,  NY-^7,  F06. 
NY-48,  NY-49  a 
NY-50. 


_NY-61/NY-51P. 


F08A,  a  NY-62. 


_F08BaF09 


-FOI 


NV-65 


_NY-63,  NY-54  a 


Umt  name(s) 


_FtO 

_NY-66fl<Y-56P 


aNY-«7. 


_NY-58«F11  

_F12  a  Fta/Fl3P 


.NY-59P 


_NY-59P 


.NY-6eP 


Pkim  Wand  a  Ori- 
ent Beach— 14. 

Pipes  Cove, 
Conkling  Point. 
SouthoklBay, 
Cedar  Beach 
P«nt.  Hog  Neck 
Bay  autde 
Creek— 15. 

Downs  Creek  a 
Robins  IslarxJ— 
16. 

East  Creek,  Indian 
Island,  Flanders 
Bay,  Red  Creek 
Pond  a  Squire 
Pond— 17. 

Cow  Neck  a  North 
Sea  Harbor- 18. 

Clam  Island,  Mill 
Creek,  Short 
Beach,  Gieason 
Point,  Shell 
Beach,  Crab 
Creek.  Hay 
Beach  Po»m, 
Shelter  Island 
Barriers, 
Mashomack 
Point,  Smith 
Cove  &  Fresh 
Pond— 19. 

Northwest  Haibor, 
Sammys  Beach, 
&  Hog  Creek — 
20. 

Acabonack  Harbor 
aGardiners  Is- 
land Barriers — 
21. 

Fisher  Island  Bar- 
riers— 22. 

Big  Reed  Pond. 
Oyster  Pond,  a 
Montauk  Pomt— 
23. 

Napeague — 24. 

Amagansett  & 
Georgtca/ 
Wainscott 
Ponds— 25. 

Sagaporxack  Pond 
a  Mecox — 26. 

Southwnpton 
BeachaTiana 
Beec»v-27. 

Fire  Island  (3  of  8 
maps)  (See  Nas- 
sau County  fcy 
Maps  1  a2)— 
28A. 

Fire  Island  (4  of  8 
maps)  (See  Nas- 
sau County  lor 
maps  1  4  2)— 
286. 

Fire  Island  (5  of  8 
maps)  (See  Nas- 
sau County  for 
maps  1  4  2)— 
28C. 
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Unit  nufnbef(s) 


NY-59P 


NY-«ff^Y-59P 


.NY-6M^-59P 


Queens  County 
NY-60P  


NY-60P 


Jefferson  County 
NY-61,hJY-62. 


NY-€3.  NY-64  & 
NY-65. 


.NY-66  &  NY-67 
.NY-68  &  NY-69 


Oswego  County 

NV-72 

NV-73  «  NY-74 

NY-75 

NY-76 

NY-77 

Cayuga  &  Wayne 
Counties 

NY-78  &  NY-79 


Wayne  County 

_NY-82 

NY-84 

Monroe  County 

_h4Y-86  .„ 

Erie  County 
_NY-«7 


.NEW  JERSEY 


(16  maps) 

Middlesex  &  Morunoutti 
Counties 

NJ-02.  NJ-03P 

&NJ-04. 


Monnxxjtti  County 
rgj-OIP  ....'. 


Unit  name(s) 


Fire  Island  (6  o(  8 
rnaps)  (See  Nas- 
sau County  tor 
maps  1  &2)— 
280. 

Fire  Island  (7  o(  8 
maps)  (See  Nas- 
sau County  for 
maps  1  A2)— 
28E. 

Fire  Island  (8  of  8 
maps)  (See  Nas- 
sau County  for 
maps  1  &2)— 
28F. 


Jamaica  Bay  (1  of 
2  maps) — 29A. 

Jamica  Bay  (2  of  2 
maps)— 29B. 

Wilson  Bay.  Grena- 
dier Island,  Fox 
Island,  Ttie  Isttv 
mus  &  Point  Pe- 
ninsula— 30. 

Hounsfield&  Dutct) 
John  Bay— 31. 

Shenvin  Bay  &  As- 
soc(at)on  Island— 
32. 


Nortf)  Pond— 33. 
Deer  Creek  Marsh 

&  Grindstorw 

aeek— 34. 
Butterfly  Swamp— 

35. 
Walter— 36. 
Snake  Swamp— 37. 


Juniper  Pond  & 
Bimd  Sodus  Bay 
(NY-79  in  Wayne 
County>-38 

Port  Bay— 39. 
Maxwell  Bay— 40. 

Bogus  Point— 41. 

Big  Stster  Creek— 
42. 


Seidler  Beach, 
Clitfwood  Beach 
&  Conaskonk 
Point  {US-03P  & 
NJ-04inKton- 
mouth  County)— 
1. 


Sand  Hook— 2. 


Unit  number(s) 


.NJ-04A 


Ocean  County 
NJ-04R/NJ- 


04BP. 

NJ-OSP 


_t^J-05P 

_N.W)6/NJ-06P 


Ocean,  Atlantic  & 
Burlington  Counties 
NJ-07P 


NJ-07P 

NJ-07P  

_j!_NJ-07P 

Cape  May  County 
NJ-08P 

__NJ-09rt^J-09P  ... 
NJ-10P  &  UJ- 

11P. 

NJ-12/NJ-12P  & 


NJ-13. 

Cape  May  & 
Cumberland  Counties 

NJ-14/NJ-14P  .. 

DELAWARE  (7 

maps) 

Kent  County 

DE-01/DE-01P 

HOO/HOOP  

Sussex  Cour^ 
HOO/HOOP 

OE-02P  

DE-03P  &  OE- 

06. 

DE-07P4H01 


DE-08P  

MARYLAND  (25 

maps) 

Worcester  County 
MD-01P 

MD-01P 

MD-01P 


Somerset  County 
MD-02  &  MD-03 


MO-04P 


Unit  name(s) 


Navesink/Shrews- 
bury  Complex — 
3. 


RnOIOuOCOriK 

Neck— 4. 

Island  Beach  (1  of 
2  maps}— 6A. 

Island  Beach  (2  of 
2maps)— 6B. 

Cedar  Bonnet  Is- 
land—6. 


Brigantine  (1  of  4 

maps)— 7A. 
Brigantine  (2  of  4 

maps) — 7B. 
Brigantine  (3  of  4 

maps>— 7C. 
Brigantine  (4  of  4 

maps)— 7D. 

Corson  Inlet— 8. 
Stone  Hartxx— 9. 
Cape  May  & 

Highbee  Beach— 

10. 
Del  Haven& 

Kimbles  Beach — 

11. 


Moores  Beach— 12. 


Little  Creek— 1. 
BroadkiN  Beach  (1 
of  2  maps) — 2A. 

BroadkH  Beach  (2 

of  2  maps)— 2B. 
Pkjm  Beach  Is- 

land-3. 
Cape  Hentopen  & 

Silver  LjOce— 4. 
Delaware  Seashore 

&  North  Bethany 

Beach— 5. 
Fenwick  Island— 6. 


Assateque  Island  (1 
of  3  nraps)— 1A. 

Assateque  Island  (2 
of  3  maps)— IB. 

Assateque  Island  (3 
of  3  maps)— 1C. 

Fair  Island  &  Sound 
Shore— 2. 

Cedar/Janes  Is- 
land—3. 


Unit  number(s) 


MO-04P,  MD- 

06,  MO-07P.  A  MO- 
08P. 


.MIMJgP 

_MD-11&M[>-12 


_MD-14/MD-14P, 


MD-15,&MO-16. 


_M0-17P 
_MD-18P 


Dorchester  County 
MO-19  &  MD-20 


_M0-21P 

.MO-22  &  MO-24 


Talbot  County 
.MD-25,  MD-26 


&  MO-27. 


.M[>-28,  MO-29 


&MD-30. 


Queen  Annes  County 
MD-32  &  MO-33 


Kent  County 
_MO-34P  &  MD- 


35. 


38. 


Calvert  County 
_MD-37P  &  MD- 


St  Marys  County 
MD-39,  MO-40 


&MD-41. 


MO-44 


Unit  name(s) 


MO-45.  MtM6. 

M[>-47  &  MO-48P. 


.MD^9  &  MD-50 


MD-51.MD-52, 

MO-^  &  MO-64. 


.Md-55P  &  MD- 


56. 


Cedar/Jartes  Island. 
Joes  Cove,  Scott 
Point  &  Hazard 
lsland~4. 

St  Pierre  PoinI— 5. 

Little  Deal  Island  & 
Deal  Island— 6. 

Franks  IslarKl.  Long 
Point,  &  Stump 
Point  (MO-16  in 
Wicomico  Coun- 
ty)-7. 

Martir>— 8. 

Marsh  Island— 9. 


Holland  Island  & 

Jenny  Island— 

10. 
Barren  Island— 11. 
Hooper  Poir4  & 

Covey  Creek— 

12. 


Castle  Haven  Point 
(in  Dorct>ester 
County),  Boone 
Creek  &  Benoni 
Point— 13. 

Lowes  Point.  Rich 
Neck  &  Kent 
Point  (in  Queen 
Annes  County>— 
14. 


Stevensville  &  Wes- 
ley Church— 15. 

Eastern  Neck  Is- 
land &  Wilson 
Pond— 16. 


Flag  Ponds  &  Cove 
*Point  Marsh— 17. 


Drum  Point  (In  Cal- 
vert Courrty), 
Lewis  Creek  & 
Green  Holly 
Pond— 18. 

SL  Ciarerwe 
Creek— 19. 

Deep  Point,  Point 
Look-in,  Tanner 
Creek  &  Point 
Lookout— 20. 

Bisco  Creek  & 
Chicken  Cock 
Creek— 21. 

Piney  Point  Creek, 
McKay  Cove, 
Blake  Creek  & 
Belvedere 
Creek— 22. 

St  Clements  Island 
&  St  Catherine 
Island— 23. 
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Unit  nuntwrfs) 


_V1flGiNiA(39 


mapB) 

Aocomack  County 
^VA-01P 


I/A-01P 


VA-02P4VA- 


03P. 


^VA-03P _. 

Lkw  .„ ., 

.VA-16AVA-17 


VA-18.VA-19& 


VA-20P. 


VA-21  &  VA-22 


I 


A-23 

VA-24 

VA-25  

VA-26  


ir 


'A-27  &  VA-28 


Nofthampton  County 
VA-04P 


06P. 


y  'A-04P  .__ 

VA-04P4K04  .. 

_VA-05P _.. 

_VA-05P  &  VA- 


06P. 


_VA-05P  &  VA- 


_VA-06P.  K05  & 


K05P. 
^VA-09  &  VA-10 


VA-lf». 


.VA-11  

.VA-12.  VA-13.  & 


If- 


Westmoreland  County 

VA-29  . _.. 

_VA-3aVAr^1,& 


VA-32. 
— _VA-33 


Uniname(s) 


Assateague  Island 
(1  of  2  maps)— 
1A. 

Assateague  Island 
(2  of  2  maps)— 
IB. 

Assawoman  Island 
&  K4etomkin  Is- 
land—2. 

Metomkin  island— 
3. 

Cedar  Island— 4. 

Scartxxough  Neck 
&Craddock 
Neck— 5. 

Hacks  Neck,  Park- 
ers/Finneys  Is- 
lands &  Paikers 
Marsl>— 6. 

Beach  Island  & 
RusseR  Isiarx) — 
7. 

Simpson  Bend — 8. 

Drum  Bay— 9. 

Fox  Islands— 10. 

Cheeseman  Is- 
land—11. 

Watts  Island  &  Tan- 
gier Island — 12. 

Parranxxe/Hog/ 
Cobb  Islands 
(also  in 

Accomack  Coun- 
ty) (1  of  2 
maps)— 13A. 

Parramore/Hog/ 
Cobb  Islands  (2 
of2maps)— 13B. 

Parramore/Hog/ 
Cobb  Islands  & 
Littie  Cobb  is- 
land—14. 

Wreck  Island— 15. 

Wreck  Island  & 
Smith  Island  (1  of 
2  maps)— 16A. 

Wreck  Island  & 
Smith  Island  (2  of 
2  maps) — 168. 

Smitf)  Island  a 
Fishermans  Is- 
land—17. 

Elliotts  Creek  &  Okl 
Plantation 
Creek— 18. 

Wescoat  Poin^— 19. 

Great  Neck, 
Westerhciise 
Creek,  &  Shoot- 
ing Point— 20. 

Etww  Point— 21. 
White  Point,  Cabin 

Point.&Glebe 

Point— 22. 
Sandy  Point— 23. 


lMtnumber(s) 


Northumbertand  Courty 

VA-« _.. 

.VA-35.  VA-36,  & 


VA-37. 


39P. 


_VA-3S  S  VA- 


VA-40.  VA-41, 

VA-42,  VA-43.  VA- 
44.4VA-45. 


.VA-46.  VA-47. 


VA-48  &  VA-49. 


Lancaster  &  MkkSesex 
Counties 

_VA-«).VA-61, 


VA-62.  VA-53  &  VA- 
54. 


Mathews  County 
_VA-65 


.VA-55  &  VA-56 


Gk>ucester  County 
VA-57  &  VA-68 


Poquoson  &  Hampton 
Cities 

VA-69P  &  VA- 


60A/A-60P. 

Virginia  Beach  City 

__VA-61P 

VA-62P 


VA-62P 

NORTH  CARO- 
UNA  (31  maps) 

Currituck  County 

L01  

L01/L01P  „ _. 

NC-01 


Dare  County 
_NC-a2 


_NC-03P 
.NC-03P 


_NC-03P  

_NC-03P _.. 


Unilname<s) 


Judith  Sound— 24. 

Cod  Creek.  Presley 
Creek.  4 
Cordreys 
Beacl>-25. 

Marshalls  Beach  4 
Ginny  Beach— 
26. 

Gaskin  Pond. 
OiKensPond, 
Ctiesapeake 
Beach,  Fleet 
Point.  Bussel 
Point  4  Harveys 
Creek— 27. 

Ingram  Cove.  Bluff 
Point  Neck. 
Bames  Creek  4 
North  Point  (in 
Lancaster  Courv 
ty)-28. 


Windmiii  Point. 
Deep  Hole  Point. 
Sturgeon  Creek, 
Jackson  Creek  4 
Stove  Point- 29. 


Rigby  Island/Beth^ 
Beach— 30. 

Rigby  island/Bethal 
Beach  4  New 
Point  Comfort- 
Si. 


Ware  Neck  4  Sev- 
ern River— 32. 


Plum  Island  4  Long 
Creek  (in  Hamp- 
ton City)— 33. 


Cape  Henry— 34. 
Back  Bay  (1  of  2 

maps)— 35A. 
Back  Bay  (2  of  2 

maps)— 35B. 


Currituck  Banks— 1. 
Currituck  Banks— 2. 
Pine  Island  Bay^-3. 

Nags  Head 

Woods— 4. 
Cape  Hatteras  (1  of 

14  maps)— 5A. 
Cape  HaMeras  (2  of 

14  maps)— 5B. 
Cape  Hatteras  (3  of 

14  maps)— 5C. 
Cape  Hatteras  (4  of 

14  maps)— 5D. 


Untnumber(s) 
_NC-03P4L03 

_NC-03P4L03 

_NC-03P  


Hyde  County 
_t'JC-^3P  _.. 


_NC-03P 
_NO-03P 


Carteret  County 
NC-03P  


_NC-03P 
.NC-03P 


I^C-03P  

NC-03P4 

L03AP. 

L03AP  4  NC- 


04P. 


_H»C-05P  

OnskMv  County 
__NC-06P  


.L05 


_L05 


L06 _ 

Pender  County 
L07 „ 

New  Hanover  County 
LOS  4  L09 


_L09 


Bnjnswick  County 
NC-07P  


_I^C-07P 
_M0^  


Unitname<s) 


Cape  Hatteras  4 
Hatteras  Island  (5 
of  14  ms^)— 5E. 

Cape  Hatteras  4 
Hatteras  Island  (6 
of  14  maps)— 6F. 

Cape  Hatteras  (7  of 
14  maps)— 5G. 

Cape  Hatteras  (also 
in  Dare  County) 
(8  of  14  maps)— 
5H. 

Cape  Hatteras  (9  of 
14  maps)— 61. 

Cape  Hatteras  (also 
in  Carteret  Coun- 
ty) (10  of  14 
maps)— 6J. 

Cape  Hatteras  (11 

o<  14  maps)— 5K. 
Cape  Hatteras  (12 

of  14  maps)— 6L 
Cape  Hatteras  (13 

of  14  maps)— 

5M. 
Cape  Hatteras  (14 

of  14  maps)--5N. 
Cape  Hatteras  4 

ShacMeford 

Banks— 6. 
Shackleford  Banks 

4  Fort  Macon— 7. 
Roosevelt  l^aturai 

Area— 8. 


Hammocks 
Beach— 9. 

OnskMv  Beach 
Complex  (1  of  2 
maps)— 10A. 

Onslow  Beach 
Complex  (2  of  2 
maps)— 1 0B. 

Topsail— 11. 

Lea  Island  Com- 
plex—12. 

Wrightsville  Beach 
4  Masonboro  Is- 
land—13. 

Masonboro  lslar>d— 
14. 


Cape  Fear  (also  in 
•  New  Hanover 
County)  (1  of  2 
maps)— ISA. 

Cape  Fear  (2  of  2 
maps)— 15a 

Waites  Island  Com- 
plex (1  of  2 
maps)  (also  in 
South  Carolina) — 
16. 
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Unit  number(s) 


.SOUTH  CARO- 


Lir4A  (25  maps) 
HofTy  County 
M01  


06P. 


SC-06P  

SC-06P  

SC-07P  

M05 

M06 

M07/M07P  ... 

M08 

M09/M09P  ... 

Ckjileton  County 
M10 

Beaufort  County 

Mil  

SC-09P  

M12 

M12 


Beaufort  &  Jasper 
Counties 

M13&SC-10P 


GEORGIA  (18 

maps) 

Chatham  County 
N01  


Unit  name(s) 


SC-01  

Georgetown  County 
SC-03 

M02 

M03 

M04  &  SC-04  .. 

SC-04 

Charleston  County 
SC-05P  

SC-05P  

SC-05P  &  SO- 

06P. 

SC-05P  &  SC- 


Waites  Island  Corrv 
piex  (2  of  2 
maps)  (also  In 
North  Carolina)— 
1. 

Long  Pond— 2. 

Huntington 
Beach— 3. 

Litchfield  Beach— 4. 

Pawleys  Inlet— 5. 

Detiidue  Beach  & 
North/South  Is- 
lands— 6. 

North/South  Is- 
lands—7. 

Santee  (also  in 

Georgetown 

County)  (1  of  2 

mapsy—SA. 
Santee  (2  of  2 

maps) — 8B. 
Santee  &  Cape 

Ronain  (1  of  2 

maps)— 9A. 
Santee  &  Cape 

Remain  (2  of  2 

maps}— 9B. 
Cape  Remain  (1  of 

2  maps)— 10A. 
Cape  Romain  (2  of 

2  maps)— 1 0B. 
Capers  Island— 11. 
Dewees  Island— 12. 
Morris  Island  Com- 
plex—13. 
Bird  Key  Conv 

ptex— 14. 
Captain  Sams 

Inlet- 15.     • 
Edisto  Complex— 

16. 


Otter  Island— 17. 


Hartxjr  island— 18. 
Hunting  Island— 19. 
SL  Phillips  Island  (1 

of  2  maps)— 20A. 
St  Phillips  Island  (2 

of  2  maps)— 20B. 


Daufuski  Island  & 
Turtle  Island 
(SC-10P  in  Jas- 
per County)— 21 . 


Little  Tyt)ee  Island 
(1  of  2  maps)— 
1A. 


Unit  number(s) 
_N01  

_N01A/N01AP 
_GA-02P  

_GA-^P  


03P. 


Liberty  County 
_GA-02P  &  GA- 


Mcintosh  County 
__GA-03P  &  GA- 


04P. 


_GA-04P  

_GA-04P  

_GA-04P  

_GA-04P  &  GA- 


05P. 


GA-05P  

Glynn  County 
__N03  

N04  

GA-06P  

Camden  County 
__IVK)5  &  N06/N06P 


.N0/ISI06P 


_N0/I^06P 


.FLORIDA-EAST 


COAST  (53  maps). 
Nassau  County 

FL-01P  

Duval  County 
P02/P02P 


St.  Johns  County 
FL-03P  

FL-03P  

FL-03P  


Unit  name(s) 


Little  Tybee  Island 
(2  of  2  maps)— 
IB. 

Wassaw  Island— 2. 

Ossabaw  Island  (l 
of  2  maps)— 3A. 

Ossabaw  Island 
(also  in  Bryan 
County)  (2  of  2 
maps)— 3B. 

Ossabaw  Island  & 
SL  Cathenne  Is- 
larxl  (also  in 
Mcintosh  Coun- 
ty)—*. 

SL  Catherine  Island 
&  Blackbeard/ 
Sapelo  Islands— 
5. 

Blackbearc^Sapelo 
Islands  (l  of  3 
maps>--6A. 

Blackbeard/Sapelo 
Islands  (2  of  3 
maps)--6B. 

BlacKbeard/Sapelo 
Islands  (3  of  3 
maps)— 6C. 

Blackbeard/Sapelo 
Islands  &  Altama- 
ha/Woif  Islands— 
7. 

Altamaha/Wolf  Is- 
lands—8. 


Little  SL  Simons  Is- 
land—9. 
Sea  Island— 10. 
Jekyll  Island— 11. 

Little  Cumberland 
Island  &  Currv 
l)erlarxl  Island — 
12. 

Cumberland  Island 
(1  of  2  maps)— 
13A. 

Cumberland  Island 
(2of  2maps)— 
13B. 


Fort  Clinch— 1. 

Talbot  Islands 
Complex  (also  In 
Nassau  Courv- 
tyh-2. 

Guana  River  (1  of  3 

nf«ps)— 3A. 
Guana  River  (2  of  3 

maps)— 3B. 
Guana  River  (3  of  3 

maps)— ^. 


Unit  number(s) 


.P04A&P05/ 


P05P. 
FL-05P 


Flagler  County 
_P05A/P05AP  & 


FL-06P. 

Volusia  County 
P07/P07P 

P08  

FL-07P  

Brevard  County 
FL-07P  

FL-07P  

FL-07P  

FL-07P  

FL-07P  

FL-13P  &  P09A 


Indian  River  County 
P10/P10P 


St  Lucie  (bounty 
P10A  

FL-14P  

P11   

P11   


Martin  County 
_P11AP&P11A 


_P12/P12P 


Palm  Beach  County 
FL-15.  FL-16P 


&  FL-17P. 


_FL-18P 


Broward  County 

FL-19P  

FL-20P  &  P14A 


Unit  nanf)e(s) 


Usinas  Beach  a 

Conch  Island— 4. 
Butler  Beach— 5. 


Matanzas  River 
(also  in  St  Johns 
County)  &  Wash- 
ington Oaks— 6. 


OrTTX)nd-by-tfie-Sea 
(P07P  also  in 
Flagler  County)— 
7. 

PorKe  Inlet — 8. 

Canaveral  (1  of  6 
maps)— 9A. 

Ccinaveral  (also  in 

Volusia  County) 

(2  of  6  maps)— 

9B. 
Canaveral  (also  In 

Volusia  County) 

(3  of  6  maps)-- 

9C. 
Canaveral  (4  of  6 

maps)— 9D. 
Canaveral  (5  of  6 

maps)— 9E. 
Canaveral  (6  of  6 

maps)— 9F. 
Spessard  Holland 

Park  &  Coconut 

Point— 10. 


Vero  Beach  (also  in 
Brevard  Courv 
ty)-11. 

Blue  Hole  (also  in 

Indian  River 

County)— 12. 
Pepper  Beacfv— 13. 
Hutchinson  Island 

(1  of  2  maps)— 

14A. 
Hutchinson  Island 

(2  of  2  maps)— 

14B. 

Joes  Point  &  Hank 
B.  McGilvrey— 
15. 

Hobe  Sound— 16. 


Bk>wing  Rocks  (in 
Martin  County), 
Jupiter  Beach  & 
Carlin— 17. 

Macarthur  Beach— 
18. 


Birch  Park— 19. 
Lk>yd  Beach  & 

North  Beach— 

20. 
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Unit  nuTiber(s) 


Dade  County 
_FL-21P  


_FL-22P.  FL-23P 


4a-34P. 


-L-34/R.-34P 
.FL-34P  


„FL-34P 
_FL-<J4P 


Monroe  County 
_FL-34P  &  FL-35 


„FL-34P  &  FL- 


35/FL-35P. 
FL-35 


FL-«»FL-a5P  & 

FL-36P. 

FL-36P  &  FL-37 


FL-M  &  FL-40 


FL-41P 


^FL-42P  

_FL-43  &  FL-44 


FL-45 


.FL-46 

.FL-47P,  FL-48P 


&FL-60. 


.fL-63 
.FL-47P.  FL-64 


AFL-65. 


.FL-47P.  FL-65, 


*FLr67. 


FL-47P.  FL-59P 


&FL-60P. 


II 


Unit  name(s) 


Haulover  Beach— 

21. 
Virginia  BeactV 

Crandon  Parte, 

Cape  Fjorida  & 

Biscayne  Bay— 

22. 
Biscayne  Bay— 23. 
Biscayne  Bay  (1  of 

3  maps)— 24A. 
Biscayne  Bay  (2  of 

3  maps)— 24B. 
Biscayne  Bay  (3  of 

3  maps)— 24C. 


.FL-61P 


Biscayne  Bay  & 

North  Key 

Largo— 25. 
Biscayne  Bay  & 

North  Key 

Largo— 26. 
North  Key  Largo^ 

27. 
North  Key  l-argo  & 

EIRadabob 

Key— 28. 
El  Radabob  Key  & 

Rodriguez  Key— 

29. 
Tavemter  Key  & 

Snake  Creek— 

30. 
Lignumvitae/Shell 

Keys— 31. 
Long  Key— 32. 
Channel  Key  & 

Toms  Hartxx 

Keys— 33. 
Deer/Long  Point 

Keys— 34. 
Boot  Key— 35. 
Key  Deer/White 

Heron,  Bahia 

Honda  Key  &  No 

Name  Key— 36. 
Newfound  Hart>or 

Keys— 37. 
Key  Deer/White 

Heron  &  Littte 

KnockemdowrV 

Torch  Keys  Conv 

piex— 38. 
Budd  Keys— 39. 
Key  Deer/White 

Heron,  Sugarioaf 

Sound  & 

Saddtetxmch 

Keys — 40. 
Key  Deer/White 

Heron, 

Saddlebunch 

Keys,  &  Cow 

Key— 41. 
Key  Deer/White 

Heroa  Fort  Tay- 

kx  &  Key  West 

NWR— 42. 
I  Tortugas — 43. 


Unit  number(s) 


.FLORIDA- 


WEST  COAST  (55 
maps) 

Collier  County 
P15  &  FL-63P 


P16  

P16  

FL-64P  

FL-65P  

Lee  County 
P17/P17P 

P17A  &  FL-67  ... 

P18P  

P18/P18P 

P19/P19P 

P20/P20P 

FL-70P  

Chartotte  County 

P21/P21P 

Sarasota  County 

P21A/P21AP 

FL-71P  

P22  

FL-72P  

Manatee  County 

P23/P23P 

FL-73P,  FL-78  & 

FL-82. 

FL-80P  

Hillsborough  County 

FL-81/FL-81P  ... 

FL-83  

Pinellas  County 

P24/P24P 

FL-85P  

P24A  &  FL-86P  . 


.FL-87P 


Levy  County 
_P25/P25P  .. 

_P25/P25P  .. 

Dixie  County 
_P26  


Unit  name(s) 


Cape  Romano  & 

Tigertait— 1 . 
Keewaydin  Island 

(1  of  2  maps) — 

2A. 
Keewaydin  Island 

(2  of  2  maps)— 

2B. 
Clam  Pass— 3. 
Wiggins  Pass— 4. 

Lovers  Key  Conv 
plex— 5. 

Bodwitch  Point  & 
Bunch  Beach— 6. 

Sanibel  Island 
Complex — 7. 

Sanibel  Island 
Complex— 8. 

North  Captiva  Is- 
land—9. 

Cayo  Costa— 10. 

Gasparilla  Island— 
11. 


Bocilla  Island— 12. 

Manasota  Key— 13. 
Venk»  Inlet— 14. 
Casey  Key— 15. 
Lkto  Key— 16. 

Longtx)at  Key— 17. 

De  Soto,  Rattle- 
snake Key  & 
Bishop  Hartx)r— 
18. 

Passage  Key— 19. 


Egmont  Key— 20. 
Cockroach  Bay— 
21. 


The  Reefs— 22. 
Sand  KeyT-23. 
Mandaiay  Point  & 

Catadesi/Honey- 

moon  Islands— 

24. 
Anctote  Key  (also  in 

Pasco  County)— 

25. 

Cedar  Keys  (1  of  2 
maps)— 26A. 

Cedar  Keys  (2  of  2 
maps)— 26B. 


Pepperfish  Keys— 
27. 


Unit  number(s) 

Franklin  County 
P27A  

FL-89  

P28  

FL-90P  


91  P. 


.FL-90/FL-90P 
.FL-90P  &  FL- 


.FL-98/FL-98P 


.FL-«8P  &  FL- 


103P. 

FL-103P  

Santa  Rosa  County 
FL-97  

FL-«9 

FL-98P  &  FL- 

100. 


.FL-98P.  FL-101 


&  FL-102. 


.ALABAMA  (9 


maps) 

BakJwin  County 
AL-01P4  AL- 


02P. 


Unit  name(s) 


Ochlockonee  Conv 
plex  (also  in 
Wakulla  Coun- 
ty )-28. 

Peninsula  Point— 
29. 

Dog  Island— 30. 

SL  George  Island— 
31. 

St.  George  Island— 
32. 

St.  George  Island  & 
St.  Vincent  Is- 
land—33. 

St.  Vincent  Island— 
34. 


Indian  Peninsula — 

35. 
Cape  San  Bias  (1 

of  2  maps)— 36A. 
Cape  San  Bias  (2 

of  2  maps)— 368. 

St.  Andrew  Com- 
plex (1  of  2 
maps)— 37  A. 

St.  Andrew  Com- 
plex (2  of  2 
maps) — 37B. 

St  Andrew  Com- 
plex—38. 

Phillips  Inlet— 39. 

Deer  Lake  Com- 
plex— 40. 

Grayton  Beach  & 
Draper  Lake— 41. 

Four  Mile  Village — 
42. 

Moreno  Point  (also 
in  OkakMsa 
County)— 43. 

Santa  Rosa  Is- 
land—44. 

Santa  Rosa  Is- 
land—45. 

Santa  Rosa  Island 
4  Perdido  Key— 
46. 

Perdido  Key— 47. 

Navan-e  Beach — 

48. 
Tom  King— 49. 
Santa  Rosa  Island 

(also  tn  EscanOia 

County)  4  Town 

Point— 50. 
Santa  Rosa  Island. 

Garcon  Point  4 

Basin  Bayou — 

51. 


Perdido  Key  4  Guff 
Part(— 1. 
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Unit  nurT«)«»(s) 


_AL-0?P  _. 

.AL-CJ.  AI-04P 


&001P. 

: O01/Q01P 

OOl/OOtP 


Mobile  County 
.001  P.  OOIA.  a 


AL-05P. 


Q02/0Q2P 
.OOC  


.002 


.MISSISSIPPI  (10 


maps) 

Jackson  County 
MS-01P 


.MS-C1P 


_MS-01P 
.MS-OTP 


.R01  .. 
_ROtA 


Hamson  County 

MS-01P 

MS-02  4R02 


.R03 


Hancock  County 
MS-04  


LOUtStANA  (52 

maps) 

St.  Bernard  Parish 

LA-01  

LAp^ 

LA-03P  


_LA-03P 

_LA-03P  _ 

_LA-03P  „.- 

_LA-03P 

.LA-03P  


UnilnafTM(s) 


GuNParti— 2. 

Skunk  Bayou.  Cy- 
press Point  & 
lUobtie  PoaH—3. 

Mobde  Pouit  (1  ol  2 
maps)— 4A. 

MoMe  Potftf  (2  of  2 
maps)— 48. 

Mobile  Poim  (in 
BakNvm  County). 
Peican  Isisvxl  & 
AUigator  Lake— 5. 

Dauphin  Island— 6. 

Oai^tan  Island  (1 
of  2  maps) — 7A. 

Oauptan  tsteid  (2 
of  2  maps)— 7B. 


GuN  islands  (1  of  4 

maps)— 1A. 
Gu«  Islands  (2  of  4 

maps)— IB. 
GuN  Islands  (3  of  4 

maps)— 1C. 
GuM  Islands  (also  m 

Hamson  County) 

(4  of  4  maps) — 

ID. 
Round  Island— 2. 
Belle  Fountaine 

Point— 3. 


GuM  Islands— 4. 

Marsh  Point  (in 
.tockson  County) 
&  Deer  Island— 5. 

Callsland-€. 


Heron  Bay  Pomt— 
7. 


IsleauPilw    l. 
Grand  tslan(l-2. 
Chandeleur  Islands 

(1  ol  7  maps)— 

3A. 
Chandeleur  Islands 

(2  of  7  maps)— 

38. 
Chandeleur  Islands 

(3  of  7  maps) — 

3C. 
Charxleleur  Islands 

(4  o«  7  ma*»)— 

3D. 
Chandeleur  islands 

(also  in 

Plaquemines  Par- 
ish 5  of  7 

maps)— 3E. 
Chandeleur  Islands 

(8  of  7  maps) — 

3F. 


Unit  nurt>er(s) 


.LA-03P 


Ptaquemirws  Pansh 
SOI 


_S01 

_SOl  &  SOIA 

_SOlA  


Plaquemines  A 
Jefferson  Parshes 

SO2  4LA-04P 


Lafourche  Pansh 
S03 _ 


.S03 
.S03. 


_S04 

_S05 

_S05 


Terretxjnne  Parish 
SOS 

S06  .._ 

S06 

S06 

S07 

S07  ._ 

307 „„ 

S07 „ 

R>eria  Parish 
LA-05P  .„ 


_LA-06P 
.LA05P  .. 
.LA-05P 


Unitname(s) 


ChandelBur  Islands 
(7  of  7  maps)— 
3G. 


Bastian  Bay  Com- 
plex (1  of  2 
maps) — 4A. 

Bastian  Bay  Com- 
plex (2  of  2 
maps)— 48. 

Bastian  Bay  Com- 
plex &  Bay  Joe 
Wise  Cornplex— 
5. 

Bay  Joe  Wise  Conv 
plex— 6. 


Grand  Terre  Islands 
&  Grand  Isle 
(S02in 

Plaquemines  Par- 
ish)—7. 

Camiruda  (Also  in 
Jefferson  Parish) 
(1  o<  3  maps)— 
8A. 

Caminada  (2  of  3 
maps)— 88. 

Caminada  (3  of  3 
maps)— 8C. 

Tmbaker  Bay— 9. 

Timbaiier  Islands  (1 
ofSmape)— 10A. 

Timbaiier  tslarids 
(also  in 

Terrebonne  Par- 
ish) (2  of  3 
maps)— 108. 

Timbaher  Islands  (3 

of  3  maps)— IOC. 
Isles  Dernieres  (1 

o(3map6)— 11A. 
Isles  Dennieres(2 

of  3  maps}— 118. 
Isles  Demieres  (3 

of  3  maps)— 1 1C. 
Pomi  au  Per  (1  of  4 

maps)— 12A. 
Point  au  Fer  (2  of  4 

maps}— 128. 
Point  au  Fer  (3  of  4 

maps)— 12C. 
Point  au  Fer  (4  of  4 

maps)— 1 2D. 

Marsh  Island^ 

Rainey  (1  of  7 

maps)— 13A. 
Marsh  Islancy 

Rainey  (2  of  7 

maps) — 138. 
Marsh  Island/ 

Rainey  (3  of  7 

maps)— 13C. 
Marsh  IsiaKV 

Rainey  (4  of  7 

maps) — 13D. 


Unit  number(s) 


_LA-05P 
.LA-05P 


VemiiiQn  Parish 
LA-05P  ._ 


LA-07. 


.LA-05P.  S08.  & 


.LA-07 


.LA-07 


S09 

Cameron  Parish 
LA-08P  „ 


.LA-OeP 

.LA-08P „ 

.LA-08P  a  S10 


_S10  

_LA-09  . 
_LA-09  . 
_LA-10  . 
_LA-10  . 

_S11 

_S11   

_St1 

.S11   


TEXAS  (54 

maps) 

Jefferson  County 

T01P  

__T0im)1P 

__TX-02P _... 


.TX-02P _.. 

_TX-02P  «  T02A 


Galveston  County 

__T02A 

T03A  


Unilname(s) 


Marsh  Isiandr 
Rainey  (5 ol7 
maps)h— 13E. 

Marsh  Islandf 
Raifwy  (also  in 
VermHion  Parish) 
(6  of  7  maps) — 
13F. 

Marsh  Isiandf 
Rainey  (7  ol7 
maps>— 13a 

Marsh  IstancV 
Rainey.  Cheraere 
au  Tigre  &  Fresh- 
water Bayou— 
14. 

Freshxwrter  Bayou 
(1  of  2  maps)— 
ISA. 

Freshwater  Bayou 
(2  of  2  maps) — 
158. 

Roiover— 16. 

RockefeAer  (also  in 

Vermitkxi  Parish) 

(1  ol  3  maps)— 

17A. 
Rockelelier  (2  of  3 

maps)— 17B. 
Rockefeler  (3  of  3 

maps)— 17C. 
RockefeHer  a 

Mermentau 

River— 18. 
Mermentau  River — 

19. 
Cameron  (1  of  2 

maps)— 20A. 
Cameron  (2  of  2 

maps)— 208. 
CakasieuPass  (1 

of  2  maps)— 21A. 
Cafcasieu  Pass  (2 

of  2  maps)— 218. 
Sabine  (1  of  4 

maps)— 22A. 
Sabine  (2  of  4 

maps)— 228. 
Sabine  (3  of  4 

maps)— 22C. 
Sabine  (4  of  4 

maps)— 22D. 


Sea  Rinrv— 1. 
Sea  Rinf>— 2. 
McFaddv)  (1  of  2 

maps)— 3A. 
McFaddin  (2  of  2 

maps)— 38. 
McFaddin  &  High 

Island  (also  in  , 

Chambers  Cowv 

ty)— 4. 

High  litarxl    6. 
Bolivar  Peninsula — 
6. 
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Unit  nufnber(s) 


_T103A/T03AP 


_TTX-04/TX04P 
_TX-05f* 


_T05/T05P4 


T06P, 


Matagorda  County 
__T06/T06P 


_T07/T07P 


_t07m)7P 


_T07/T07P 


_T07/T07P 


.T07n'07P 


_T07/T07P 

II 


.t67 


_TX-09 
_TX-10 


Calhoun  County 
TX-06P  


_TX-06P 
_TX-06P 
_TX-06P 


_TX-06P  &  T08 


_TX-06P  &  T08/ 


T08P. 


Aransas  County 
__TX-08/T08P  .. 


.TX-08/T08P 


Brazoria  County 
__TX)4/T04P  ..... 

_TD4/T04P 

TD5m)5P  


Unit  name<s) 


Bolivar  PeninsuJa— 

7. 
Swan  Lake — 8. 
Galveston  Island— 

9. 


Follets  Island  (1  of 
2  maps)— 10A. 

Foltets  Island  (2  of 
2  maps) — 10B. 

Brazos  River  Conv 
plex— 11. 

Brazos  River  Com- 
plex &  Sargent 
Beach  (in 
Matagorda  Coun- 
ty)-12. 


Sargent  Beach— 
13. 

Matagorda  Penirv 
sula  (1  of  6 
maps)— 14A. 

Matagorda  Penirv 
sula  (2  of  6 
maps) — 14B. 

Matagorda  Penirv 
sula  (3  of  6 
maps)— 14C. 

Matagorda  Penin- 
sula (4  of  6 
maps)— 14D. 

Matagorda  Penin- 
sula (5  of  6 
maps)— 14E. 

Matagorda  Penin- 
sula (6  of  6 
maps)— 14F. 

Matagorda  Penirv 
sula— 15. 

Coon  Island  Bay— 
16. 

Shell  Beach— 17. 

Matagorda  Island  (1 
of  4  maps)— ISA. 

Matagorda  Island  (2 
of  4  maps)— 18B. 

Matagorda  Island  (3 
of  4  maps)— 18C. 

Matagorda  Island  (4 
of  4  maps)— 180. 

Matagonja  Island  & 
San  Jose  Island 
Complex— 19. 

Matagorda  Island  & 
San  Jose  Island 
Complex  (also  in 
Aransas  Coun- 
ty)-20. 


Sa<i  Jose  Island 
Complex  (also  in 
Calhoun  County) 
(1  of  5  maps— 
21A. 

San  Jose  Island 
Complex  (2  of  5 
maps— 2  IB. 


Unit  number(s) 

Tx-oanroBP 

^Tx-oan'OBP 

Tx-oamwp 

Nueces  County 
_TX-15P 


_TX-17m(-17P 


Kletwrg  County 
_TX-16P4Tl(y 


T10P. 


_T10P  

_T10P  

_T10P  

_T10P  

_T10P  

_T10P  

_T10P  „ 

_TX-19  &  TX-21 


Willacy  County 

^tiop&th/ 

T11P. 
^TIIP  

Cameron  County 
^T11  

^TlimiP  ...... 

T11/T11P 

^T11P/T11P.... 


22P. 


_T11/T11P&TX- 


.T12/T1» 


Unit  name(s) 


San  Jose  Island 
Complex  (3  of  S 
nups— 21C. 

San  Jose  Island 
Complex  (4  of  5 
maps— 2  ID. 

San  Jose  Island 
Complex  (5  of  5 
maps— 2  IE. 


Mustang  Island— 

22. 
Shamrock  Island— 

23. 


Four  Mile  Hill  (in 

Nueces  County) 

&  North  Padre  Is- 
land—24. 
North  Padre  Island 

(1  of  7  maps) — 

25A. 
North  Padre  Island 

(also  in  Kennedy 

County)  (2  of  7 

maps)— 25B. 
North  Padre  Island 

(3  of  7  maps)— 

25C. 
North  Padre  Island 

(4  of  7  maps)— 

25D. 
North  Padre  Island 

(5  of  7  maps)— 

25E. 
North  Padre  Island 

(6  of  7  maps)— 

25F. 
North  Padre  Island 

(7  of  7  maps) — 

25G. 
Starvation  Point  & 

Klet>erg  Point— 

26. 


North  Padre  Island 
&  South  Padre 
lslan<J-27. 

South  Padre  Is- 
land—28. 


South  Padre  island 
(also  in  Willacy 
County)— 29. 

South  Padre  Island 
(also  in  Willacy 
County)  (1  of  3 
maps)— 30A. 

South  Padre  Island 
(2  of  3  maps)— 
30B. 

South  Padre  Island 
(3  of  3  maps)— 
30C. 

South  Padre  Island 
4  Andy  Bowie — 
31. 

Boca  Chica— 32. 


Unit  number(s) 


.PUERTO  RICO 


(32  maps) 

Municipio  de  Rk> 
Grande 

.PR-02,  PR-03  & 


PR-04P. 


Municipio  de  Fajardo 
.PR-05.  PR-06. 


PR-07.  PR-08P  & 
PR-08AP. 


.PR-08A/PR- 


OSAP. 
PR-09P  &  PR- 


10. 

Municipio  de  Culetxa 
.PR-12P.  PR- 


ISP.  PR-UP.  PR- 
ISP  &  PR-16P. 


Isia  de  Vieques 
__JPR-17P  

Municipk)  de  NaguatM 
PR-18P  

Municipk}  de  Yatxxx>a 
PR-39 


Muracipk)  de  Maunatx) 
PR-40  &  PR-41 


Municipk)  de  Patillas 
.PR-42  &  PR-43/ 


PR-43P. 

MunKipk)  de  Guayama 
.PR-44  &  PR-45/ 


PR-45P. 

Muncipk)  de  Salinas 
PR-45P  &  PR- 


46. 


.PR-47.  PR-48P 


4PR-49P. 


Unit  rtame(s) 


Ensenada 
Comezon,  Rk) 
Mameyes  4 
Punta  la  Bandera 
(in  Luquilk) 
Mun.)— 1. 


Luquilk)  Spit  (in 
Luquillo  Mun.), 
Juan  Martn  Spit 
(in  Luquilto 
Mun.),  Laguna 
Aquas  Prietas, 
Cabo  San  Juan  4 
La  Cordillera— 2. 

La  Cordillera— 3. 

Rk)  Fajardo  4 
Punta 
BarrarKas — 4. 


Playa  Flamerx», 
Playa  Brava. 
Playa  Larga.  Isia 
Culebfita  4  Puer- 
to del  Manglar — 
5. 


Ensenada 
Sombe— 6. 


Cayo  Algodones — 
7. 


Puerto  Yabucoa— 
8. 


Punta  Tuna  4  Rk> 
Maunabo— 9. 


Punta  Viento  4 
Punta  Guilarte 
10. 


Las  Mareas  4 
Bahia  de  Jotx>»— 
11. 


Bahiua  de  Jobos  4 
Cayosde  Barcai 
Ratories  Conv 
plex— 12. 

Arenal,  Arrecife 
Media  Luna.  4 
Punta  Aguila  (in 
Santa  Isabel 
Mun.)— 13. 
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UnH  nunnber(s) 


Munidpio  de  Juana 
Diaz 

.PR-50.  PR-60F, 


PR-51  &  PR-62. 


Munidpio  de  Ponce 
.PR-53,  PR-64. 


PR-55.  &  PR-66. 


.PR-67/PR-57P 


&PR-68P. 


Munidpio  de  Guanica 
.PR-69,  Pfl-60P 


4PR-«1. 


.PR-62P,  PR- 


63P  &  PR-64P. 


Munidpio  de  Cabo  Ro(o 
PR-65P  


.PR-65P  &  PR- 


66/PR-66P. 

_PR-67o,  PR-M. 


PR-69  &  KiV70. 


Munidpio  de  Mayaquez 
PR-72  


Munidpto  de  AquadiUa 
PR-75/PR-75P  . 


Munidpio  de  Isabela 
PR-76  &  PR-77 


_PR-78 


Munidpios  de  Camuy  & 

deHatiUo 
PR-79  &  PR-80 


Munidpio  de  Arect» 
. PR-«1  


Munidpio  de  Manati 
PR^82P  


Uniname<s) 


Ctardon  (in  Sania 
IsiiMl  Mun.). 
CayoBefbwia. 
Rio  Oescaiatxado 
APunta 
PastiOo-14. 


Baik)  de  Marea  On 
Juana  Diaz 
Mun.),Rio 
.lanaguas.  Isia 
del  Frio  &  Punta 
CabuMones— 15. 

Punta  Cudiaias  & 
BaNade 
TaHaboa  (in 
Penuetas 
Mun.)-16. 


Punto  Beltena(aiso 
in  Yauco  Mun), 
Punta  JadntoA 
Ensenadalas 
Pardas— 17. 

Punta  Mangfiflo, 
Cayodon  Luis  & 
Bahia  Montatva 
(aiso  in  Lajas 
Mun.>— 18. 

IslasCueva/ 
Guayacan  (also 
in  Latas  Mun.) — 
19. 

IslasCuev^ 
Guayacan  & 
CaboRojo— 20. 

Bahia  de  Boqueron, 
Boca  Pneta. 
Punta  Carenero 
&  Belvedere— 21. 


Rio  Guanajibo— 22. 
Espinar— 23. 


Punta  Agujereada 
0n  AgudMa 
Mua).& 
Bajura— 24. 

Coto-25. 


Penon  Bfusi  & 
Punta 
Maracayo— 26. 

Puertode  Are- 
cibo— 27. 


Punta  Manati— 28. 


Unit  nuT«>er<s) 


.PR-83  4PR-84 


Munidpio  de  Toa  Ba)a 
PR-86P  _ 


Munidpio  da  Loiza 
PR-87P  


.PR-87 


^U.S.  VIRGIN  IS- 
LANDS (7  maps) 

StCroiK 
.VMM.  VMJ2. 


VM)3.  VMM  &  VM)9. 


.VI-04/VM)4P, 


VMK,  VM)6  a  VM)7. 


.Vl-IO&Vt-IV 


VM1P. 

St  John 
Vt-12P-  VI-13P. 
VI-14P.  VI-22P.  VI- 
23P.  Vf-24P.  &  VI-25. 


VI-15P.  VI-16, 

VI-17.  V»-18,  V»- 
19P,  V1-20P.  &  VI- 
21  P. 


St  Thomas 
_V»-26.  VI-27, 


VI-28&  Vt-29. 


.VI-30.  VI-31. 


VI-32.  VI-33.  VI-34 
aVI-35P. 


_0HI0(7maps) 
Lalw  County 

_OH-01  .__ 

_0M-<»  __ 


Erie  County 

_OH-03  _ 

_OH-«4aOH-05 


Ottawa  County 
_0H-^)6  _ 


_0H-07.  OH-08  & 


OH-09. 


IMl  rMfne(s) 


Tortuguero  (Also  in 
Vega  Baja  Mun.) 
&  Punta  Garza 
(inVegaBaja 
Mun.)— 29. 

Punta  Safina»— 30. 


PuntaVada 

Talega— 31. 
Punta  VaciaTatega 

(also  in  Carolina 

Mua)— 32. 


Rust  Up  Twist.  Salt 
River  Bay,  Altona 
Lagoon. 

Canegarden  Bay 
&  Krause  La- 
goon—1. 

Souihgage  Pond, 
Coatdey  Bay, 
Robin  Bay  & 
Great  Pood— 2. 

Long  Point  & 
Westend 
Sattpond— 3. 

Cinnamon  Bay, 
MahoBay, 
Francis  Eliay, 
Great  Lameshur 
Bay,  Europa  Bay, 
Reef  Bay,  &  Fish 
Bay— 4. 

Leinster  Bay,  New- 
found Bay,  Pond 
Bay.  Lagoon 
Point,  Ram  Head, 
KiddelBayft 
Grootpan  Bay — 
5. 


Sprat  Point.  Lime- 
stone Bay,  Per- 
sever£ux:e  Bay  & 
Magens  Bay— 6. 

Mandal  Bay,  Smith 
Bay,  Vessup  Bay, 
Great  Bay.  Jer- 
sey Bay  &  Budc 
lslan<*-7. 


Areola  Creek— 1. 
Mentor— 2. 


North  Pond— 3. 
OM  Woman  Creek 

AShektons 

March— 4. 


Bay  point— 6. 

Middle  Bass  Island, 
North  Bass  Island 
&  Fox  Marslv— 6. 


Unit  number(s) 


_OH-10  . 

.MICHIGAN  (37 


maps) 
Monroe  County 


MI-02 
.MWO 


Wayne  County 
_MI-04 

Huron  County 

_MM)5 

_MI-06  &  MI-07 


Arenac  Cour4y 
MI-08 

Alpena  County 

M*-t3 

MI-14 

Presque  Isle  County 
Mt-17 

Benzie  County 
m-20 


Manistee  Ckxvrty 
Mt-21  _ 


Muskegon  County 
__MI-22 

Menominee  County 
MI-24 


Delta  County 
_MI-25 


Schoofcraft  County 
M^-28  &  MI-29 


Mackinac  County 

MI-31 

__MI-32 

.Ml-^,  MI-34,  & 


MI-35. 


.MI-36  4MM7 


.MI-^&MI-39 


MMO-- 
_MM1  .... 


_MJ-42 

_MI-43 

MM4 


Chippewa  County 
MM6 


.MM9,  MI-SI  & 


MI-62. 
MI-53 


Unit  name(s) 


ToussaM  River— 7. 


Toledo  Beach— 1. 
Enrico  Fecmi— 2. 

Sturgeon  Bar— a. 

Huron  City— 4. 

Alaska  Bay  & 
Pointeaux 
Barques— 5. 

Charity  lsland-6. 

Squaw  Bay— 7. 
Whitefish  Bay^-S. 

Swan  Lake — 9. 


Lower  Hemng 
Lake— 10. 


Arcadia  Lake— 11. 

Sadony  Bayoi>— 12. 

Deadmans  Point— 
13. 

Squaw  Pdnt— 14. 

Goadreaus  Hartxx 
ASeulChoix— 
15. 


Fox  Point— 16. 
McNeU  Creek— 17. 
MiHecoquins  Point, 

East  Mie  Creek 

&  Mattix  Creek— 

18. 
Borgstrom  Creek  & 

Davenport 

Creek— 19. 
HudsonA 

Epoufette— 20. 
Green  lslan<*— 21. 
Big  SL  Martin  Is- 

land-22. 
Bass  Cove  Lake— 

23. 
WItitefish  Point- 

24. 
At)any  Island— 25. 

SL  Vital  Bay— 26. 

Espanore  Lake— 
27. 

SheUdrake,  Marsh 
Lake,  A  Supe- 
rior—28. 

Vermiikyv— 29. 
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Unit  nunt)er(s) 


Luc«  County 
„MI-55 


Aiger  County 
_M^^9 


Marquette  County 

MJ-62 

MI-63  &  Mt-64 


.MI-65 


Baraga  County 
M»-66 


Unit  name<s) 


Little  TtMo  Hearted 
River— 30. 


Laughing  Whitefisti 
River— 31. 


SauxHead— 32. 
Iron  River  &  Squaw 

Beach— 33. 
Salmon  Trout 

Bay— 34. 

Lightfoot  Bay— 35. 


Unit  number(s) 

Unit  name(s) 

Keweenaw  County 

MI-71  

MI-74 

Jacobs  Creek— 36. 
Gratiot  River— 37. 

WISCONSIN  (5 

maps) 

Manitowoc  Cour^ 

WI-01  

Two  Creeks— 1 . 

Brown  County 

WM)2  

Point  au  Sable— 2. 

Marinette  County 

WMO  &  WI-04  . 

Peshtigo  Point  & 

Dyers  Skxjgh— 3. 

Unit  number(s) 

Unit  name(s) 

Bayfiekj  County 

WM)5  

WI-06  4WI-07  .. 

Bark  Bay— 4. 
Hetbster  &  Flag 

River— 5. 

MINNESOTA  (1 

map) 

St  Louis  County 

MN-01  

Minnesota  Point- 
1. 

|FR  Doc.  93-27924  Filed  11-12-93;  845  ami 
anajNO  cooc  43io-s»-p 


Monda 


Monaay 
Noveniber  15,  1993 


Part  V 


and 
Exchange 
Commission 


17  CFR  Part  210,  et  al. 
Adoption  of  Final  Amendments  To  Rule 
and  Fomfi  Requirements  Which  Govern 
Age  of  Financial  Statements  of  Foreign 
Private  Issuers;  and  Simplification  of 
Registration  and  Reporting  Requirements 
for  Foreign  Companies  etc.;  Rule  and 
Proposed  Rulemaking 
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SECURITIES  AND  EXCHANGE 
COMIMSSION 

it  CFR  Parts  210. 229,  239. 240 

[39-7026;  34-^135;  FR  41;  Intemational 
SartM  ReleaM  No.  605;  FU«  No.  S7-16- 
91] 

RIN  3235-nAD96 

Adoption  of  Final  Amendments  to  Rule 
and  Fonn  Requirements  Wttlch  Govern 
Age  of  Financial  Statements  of  Foreign 
Private  Issuers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  is 
publishing  final  amendments  relating  to 
the  age  of  financial  statements  of  foreign 
private  issuers  that  register  securities  for 
sale  under  the  Securities  Act  of  1933. 
The  amendments  revise  the 
requirements  which  govern  the  age  of 
financial  statements  in  registration 
statements  to  conform  such 
requirements  to  the  Tinancial  statement 
updating  requirements  of  the  home 
jurisdictions  of  a  substantial  majority  of 
foreign  issuers.  Such  conformity  is 
intended  to  reduce  the  im[>ediments  to 
foreign  issuers  making  securities 
offerings  in  the  United  States. 
EFFECTIVE  DATE:  These  amendments  are 
effective  November  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Camall,  Office  of  the  Chief 
Accountant,  Division  of  Corporation 
Finance  at  (202)  272-2553;  Richard  M. 
Kosnik,  Associate  Director,  Division  of 
Corporation  Finance  at  (202)  272-7735. 
SUPP1.EMENTARY  INFORMATION:  The 
Commission  is  adopting  amendments  to 
Rules  3-19(b) «,  3-19(c)  ^  and  3-19(f)  3  of 
Regulation  S-X*  and  Rule  15d-2  s 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),»  Forms  F-2  ' 
and  F-3  •  under  the  Securities  Act  of 
1933  ("Securities  Act").«  and  Item 
512(a)(4)  of  Regulation  S-K.10 

I.  Amendments  of  Rules  Applicable  to 
Age  of  Financial  Statements  and 
Updating  Requirements 

The  Commission  is  adopting 
amendments  that  relate  to  the  age  of 
Bnancial  statements  included  in 


U7CFR210.3-19(b). 
»17CFT1210.3-I9(c) 
>  17  era  210.3-19(0. 
•17Cra  part  210. 
»17Cra240.15d-2. 
•  15U.S.C78trt«eq. 
'17  era  239.32. 
•17  era  239.33. 
•IS  U.S.C  77a  a(M(}. 
«oi7  era  229.512(a)(4). 


registration  statements  by  foreign 
private  issuers  at  the  time  of 
effectiveness  and  to  financial  statement 
updating  requirements  for  such  issuers. 
The  amendments  will  streamline  the 
registration  and  reporting  obligations  of 
foreign  companies  by  accommodating 
updating  of  financial  statements  through 
use  of  semi-annual  reports  more 
common  under  foreign  reporting 
zimes. 


Registration  statements  that  are  filed 
with  the  Commission  by  foreign  private 
issuers  are  subject  to  Commission  rules 
that  govern  the  form  and  content  of  the 
financial  statements.  Rule  3-19  of 
Regulation  S-X  sets  forth  the 
requirements  with  respect  to  the  age  of 
financial  statements  of  foreign  private 
issuers  included  in  filings.  Until  the 
Commission's  action  today.  Rules  3-19 
(b)  and  (c)  taken  together  have  required 
that  on  the  effective  date  of  a  Securities 
Act  registration  statement: 

(1)  Financial  statements  in  the  filing 
must  be  as  of  a  date  within  six  months 
of  the  effective  date,  and 

(2)  the  audited  year  end  financial 
statements  must  be  included  in  the 
filing  if  the  effective  date  falls  more  than 
five  months  after  the  registrant's  fiscal 
year  end. 

The  periodic  reporting  requirements 
of  many  foreign  jurisdictions  do  not 
require  quarterly  reporting.  Even  where 
interim  as  well  as  annual  reporting  is 
required,  interim  reporting  periods 
frequently  are  longer  than  that 
prescribed  in  the  U.S.  In  recognition  of 
foreign  reporting  requirements,  the 
Commission's  interim  reporting 
requirements  for  foreign  private  issuers 
under  the  Exchange  Act  are  limited  to 
requiring  information  on  Form  6-K  only 
to  the  extent  it  is  otherwise  provided  to 
shareholders,  exchanges  or  others. 

Nonetheless,  despite  the 
Commission's  determination  not  to 
impose  any  interim  periodic  reporting 
requirement  on  foreign  private  issuers, 
the  effect  of  the  Commission's  age  of 
financial  statement  provisions  has  been 
that  a  foreign  private  issuer  must 
provide  interim  financial  information 
more  frequently  than  semi-annually  if  it 
wishes  to  conduct  continuous  offerings 
without  interruption  and  to  avoid 
delays  in  commencing  a  registered 
offering. 

To  improve  foreign  issuers'  access  to 
the  U.S.  public  market  without 
requiring  them  to  produce  quarterly 
financial  information,  the  Commission  . 
is  amending  its  age  of  financial 
statement  requirements.  The  rules,  as 
amended  today,  require  foreign  issuers 
to  provide  audited  fiscal  year  Hnancial 
statements  within  six  months  following 
the  end  of  the  fiscal  year;  unaudited 


interim  financial  statements  are 
required  only  to  the  extent  necessary  to 
bring  the  most  recent  financial 
statements  included  in  a  filing  to  a  date 
within  ten  months  of  effectiveness. 
Under  this  system,  a  foreign  issuer  can 
have  uninterrupted  access  to  the  U.S. 
public  market  by  providing  within  four 
months  following  the  end  of  its  fiscal 
year  either  its  audited  financial 
statements  for  that  year  or  unaudited 
interim  financial  statements  as  of  the 
end  of  the  third  quarter  of  that  year. 

On  June  5. 1991,  the  Commission 
proposed  for  comment  certain 
amendments  to  rules  applicable  to  age 
of  financial  statements  included  in 
registration  statements.^  All  eight 
commenters  expressed  general  support 
for  the  proposals.  One  commenter, 
however,  recommended  retaining  the 
requirement  to  include  audited  annual 
financial  statements  for  the  most  recent 
year  in  a  registration  made  effective 
more  than  five  months  after  fiscal  year- 
end.  The  rule  adopted  today  retains  the 
proposal's  six  month  timetable  for 
audited  financial  statements,  since  this 
tracks  the  existing  schedule  used  for 
periodic  reporting  under  the  Exchange 
Act.  Nonetheless,  the  proposal  has  been 
modified  in  response  to  this 
commenter's  concern  for  more  current 
information;  the  rule  as  adopted 
requires  the  most  recent  financial 
statements  to  be  not  older  than  10 
months,  rather  than  12  months  as 
proposed.  Thus,  the  amendment  will 
enable  registration  statements  of  foreign 
private  issuers  to  go  effective  with 
audited  financial  statements  as  old  as  18 
months  (as  compared  to  17  months 
under  the  rule  presently  applicable  to 
foreign  issuers),  with  the  most  recent 
interim  statements  as  old  as  10  months 
(as  compared  to  6  months  under  the 
present  rule  and  12  months  under  the 
original  proposal). 

Another  commenter  suggested  that 
the  proposed  amendments  to  Rule  3-19 
could  be  read  to  conflict  with  the 
requirement  of  Section  10(a)(3)  of  the 
Securities  Act,  which  requires  a 
prospectus  used  more  than  nine  months 
after  the  efl^ective  date  of  a  registration 
statement  to  contain  information  as  of  a 
date  not  more  than  16  months  prior  to 
such  use.  Item  512(a)(4)  of  Regulation 
S-K  requires  a  foreign  private  issuer  to 
update  its  financial  statements  included 
in  a  prosp>ectus  used  nine  months  after 
effectiveness  of  a  registration  statement 
when  they  no  longer  meet  the 
requirements  of  Rule  3-19.  Other 
information  included  in  the  prospectus 
must  be  updated  at  the  same  time. 


'  >  Saoirilw*  Act  Release  No.  6895  Qune  5, 1 991 ) 
(56  ra  27562]. 
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These  specific  requirements  apply  in 
lieu  of  the  more  general  updating 
requirements  of  Section  10(a)(3),  which 
are  not  necessary  or  appropriate  where 
the  requirements  of  Item  512  and  of 
Rule  3-19  are  met.  Item  512(a)(4)  is 
being  amended  to  clarify  this  point. 

II.  Amendment  to  Requirement  To 
Reconcile  Financial  Information 
Otherwise  Provided 

Rule  3-19(0  requires  interim  Hnancial 
information  that  is  made  available  to 
shareholders,  exchanges  or  others  on  a 
more  frequent  basis  than  that  required 
by  Rules  3-19  (b)  and  (c)  to  be  included 
in  any  registration  statement  filed  with 
the  Commission.  The  rule  has  required 
this  additional  information  to  be 
reconciled  to  U.S.  generally  accepted 
accounting  principles  (GAAP).  The 
amendments  provide  that  such 
additional  information  need  not  be 
reconciled  to  U.S.  GAAP  if  adequate 
narrative  disclosures  are  provided. 
Specifically,  if  a  registration  statement 
includes  reconciled  financial  statements 
as  of  a  date  which  complies  with  Rules 
3-19  (b)  and  (c),  more  current  financial 
information  which  is  included  in  the 
filing  need  not  be  reconciled  to  U.S. 
GAAP  provided  that  any  material 
variation  in  accounting  underlying  the 
more  recent  information  which  was  not 
previously  disclosed  and  quantified  in 
the  reconciliations  of  eeu-lier  ]>eriods  is 
described  and  the  quantified  effects  of 
the  materid  variation  are  disclosed.  The 
Commission  has  determined  to  adopt 
the  amendments  as  proposed. 

ni.  Other  Amendments  Relating  to 
Financial  Statement  Updating 

Other  amendments  are  being  adopted 
to: 

(1)  Clarify  language  in  Forms  F-2  and 
F-3  to  reflect  current  staff  practice  of 
allowing  incorporation  of  interim 
financial  statements  filed  on  Form  6-K; 
and 

(2)  Amend  Rule  15d-2  to  permit 
foreign  private  issuer  registrants  to  file 
special  year  end  financial  statement 
reports  (subsequent  to  the  effectiveness 
of  a  registration  statement  that  did  not 
contain  the  audited  financial  statements 
for  the  most  recent  year  end)  by  the  later 
of  90  days  following  the  effective  date 

or  six  months  following  the  registrant's    . 
fiscal  year  end.  This  amends  the  current 
rule  to  recognize  that  foreign  issuers  are 
allowed  up  to  six  months  foUovdng  the 
end  of  the  fiscal  year  within  which  to 
file  their  annual  report  including 
audited  year  end  financial  statements. 
The  Commission  has  determined  to 
adopt  the  amendments  as  proposed. 


IV.  Cost-Benefit  Analysis 

The  Commission  is  not  aware  of  any 
costs  that  will  result  from  the 
amendments  to  rules  and  forms  relating 
to  the  age  of  financial  statements  of 
foreign  private  issuers,  but  as  foreign 
issuers  will  be  able  to  avoid  expenses 
associated  with  more  frequent  financial 
statement  updating  and  reconciliation, 
benefits  are  expected  to  result  for  such 
issuers.  U.S.  issuers  are  unaffected  by 
these  proposed  amendments.  The 
commentators  did  not  address 
specifically  the  costs  and  benefits  of  the 
proposed  amendments,  but  generally 
were  in  favor  of  the  proposals  and 
indicated  that  the  proposals  would  be 
beneficial  for  foreign  registrants. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)l.  the  Chairman  of  the 
Commission  has  certified  that  the 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Members  of  the  public  who 
wish  to  obtain  a  copy  of  the  Regulatory 
Flexibility  Certification  should  contact 
Wayne  E.  Camall,  (202)  272-2553, 
Office  of  the  Chief  Accountant,  Division 
of  Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549.. 

VI.  Effective  Date 

The  amendments  to  Rule  3-19  and 
related  rules  and  forms  shall  be  effective 
immediately  upon  publication  in  the 
Federal  Register,  in  accordance  with  the 
Administrative  Procedure  Act,  which 
allows  effectiveness  in  less  than  30  days 
after  publication  for.  inter  alia,  "a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  5  U.S.C.  553(d)(1). 

List  of  Subjects  in  17  CFR  Parts  210, 
229,  239  and  240 

Accounting,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Rule  and  Form  Amendments 

In  accordance  with  the  foregoing,  title 
17,  chapter  n  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBUC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.Q  77f.  77g.  77h.  77j,  77s. 
77aa(25).  77aa(26).  78/.  78m,  78n.  78o(d). 
78w(a).  78//(d).  79e(b).  79j(a).  79n.  79t(a). 
80a-«,  80a-20.  80a-29,  80a-30,  80a-37. 
unless  otherwise  noted. 

•  ••••. 

2.  By  amending  §  210.3-19  by  revising 
paragraphs  (b).  (c)  and  (f)  to  read  as 
follows: 

$21 0.3-1 9    Special  provisions  as  to 
financial  statements  for  foreign  private 
issuers. 

•  •        •        *        • 

(b)  If  the  filing,  other  than  an  annual 
report  on  Form  20-F.  (§  249.220f  of  this 
chapter)  is  made  effective  within  six  full 
months  after  the  end  of  the  registrant's 
fiscal  year  and  if  the  audited  balance 
sheet  for  the  most  recent  fiscal  year  is 
not  available,  the  audited  balance  sheets 
in  the  filing  may  be  as  of  the  end  of  the 
two  preceding  fiscal  years;  Provided. 
That  on  the  effective  date  the  filing  shall 
include  a  balance  sheet,  which  may  be 
imaudited,  as  of  an  interim  date  within 
ten  months  of  the  effective  date  (except 
as  permitted  in  paragraph  (e)  of  this 
section). 

(c)  If  the  filing  is  made  effective  after 
six  full  months  subsequent  to  the  end  of 
the  most  recent  fiscal  year,  the  filing 
shall  include  the  audited  financial 
statements  described  in  paragraph  (a)  of 
this  section.  In  addition,  if  the  effective 
date  of  the  filing  is  later  than  ten  full 
months  after  the  end  of  the  most  recent 
fiscal  year,  the  filing  shall  also  include 

a  balance  sheet,  which  may  be 
unaudited,  as  of  an  interim  date  within 
ten  months  of  the  effective  date  (except 
as  permitted  in  paragraph  (e)  of  this 
section). 

(f)  Notwithstanding  the  above 
provisions  of  this  section,  if  a  foreign 
private  issuer  prepares  and  discloses  to 
its  shareholders  or  otherwise  makes 
pubhc,  pursuant  to  applicable  foreign 
laws  or  regulations  or  stock  exchange 
requirements  or  otherwise,  interim 
financial  information  relating  to 
revenues  and  income  that  is  more 
current  than  the  financial  statements 
included  in  the  filing  in  order  to  comply 
with  the  other  provisions  of  this  section, 
such  information  also  shall  be  included 
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in  the  filing  and  shall  be  accompanied 
by: 

(1)  A  descnption  of  material 
variations  in  the  accounting  principles, 
practices  and  methods  used  in 
preparing  the  nnancial  statements  from 
the  principles,  practices  and  methods 
accepted  in  the  United  States:  and 

(2)  Quantification  of  any  material 
variations  that  are  not  quantiPied  with 
respect  to  their  occurrence  in  the  annual 
or  interim  Ttnancial  statements  included 
in  the  filing. 

PART  229--STANDARD 
INSTRUCTIONS  FOR  RLMG  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f.  77g,  77h.77i. 
77k.  77s.  77aa(25).  77aa(26).  77dd<l.  77ee«. 
77ggg.  77hhh.  77iJi.  77jii.  77nnn.  77sm,  7«c. 
78i.  7«j.  781.  78m,  78n.  78o.  78w.  78/Ad),  79e. 
79n.  79«.  80a-«.  80»-29.  80a-3O,  »Oa-37, 
80b-11,  unlesa  otherwiw  noted 

•  •         •         •         • 

4.  By  revising  paragraph  (a)(4)  of 
§  229.512  to  read  as  follows: 

1229^12    (Hem  512)  Undertahtnga. 

•  •        •        •        * 

(a)  •  •  • 

(4)  If  the  registrant  is  a  foreign  private 
issuer,  to  file  a  post-effective 
amendment  to  the  registration  statement 
to  include  any  Tmancial  statements 
required  by  §  210.3-19  of  this  chapter  at 
the  start  of  any  delayed  offering  or 
throughout  a  continuous  offering. 
Financial  statements  and  information 
otherwise  required  by  Section  10(a)(3) 
of  the  Act  need  not  be  furnished. 
Provided,  That  the  registrant  includes  in 
the  prospectus,  by  means  of  a  post- 
effective  amendment,  nnancial 
statements  required  pursuant  to  this 
paragraph  (a)(4)  and  other  information 
necessary  to  ensure  that  all  other 
information  in  the  prospectus  is  at  least 
as  current  as  the  date  of  those  financial 
statements. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

5.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Autbarity:  15  U.S.C  77f.  r7g.  77h,  77j,  77s. 
77»ss.  78c.  78/,  78m,  7«n.  78<j(d).  78w(a). 
7SIHA).  7*«.  79f.  79g.  791,  79i,  7«ro,  79n.  79q. 
79(.  80»-«.  80^29,  80a-30  and  80a-37, 
unless  otherwise  noted. 


6.  By  amending  Form  F-2  (§239.32) 
by  revising  paragraph  (b)(2)  of  Item  11 
preceding  the  Instructions  to  read  as 
follows: 

Note.— Tba  text  of  Fom  F-2  ia  Dot  and  the 
amendment  will  not  bo  Inchxiod  in  thoCodo 
of  Federal  Kegulations. 

FORM  F^ 


hem  I  J.  Material  Changes. 

(b)  •   •  • 

(2)  If  th«  financial  statomente  incorpontt«d 
by  reference  from  the  registrant't  latest  Form 
20-F.  Form  40-F  or  Form  tO-K  in 
accordance  with  Item  12  are  not  sufftciently 
current  to  comply  with  the  requirements  of 
Rule  3-19  of  Regulation  S-X  ($2ia3-19  of 
this  chapter),  financial  statements  necessary 
to  comply  with  that  rule  shall  be  presented 
(i)  direct^  la  the  prospectus,  (ii)  through 
incorporation  by  reference  and  delivery  of  a 
FcTn  ft-K  identified  in  the  prospectus  as 
containing  such  financial  statements,  or  (iii) 
through  incorporation  by  reference  and 
delivery  of  an  amended  Form  20-F.  Form 
40-F  or  Form  10-K,  in  which  case  the 
prospectus  shall  disclose  that  the  Form  20- 
F,  Form  40-F  or  Form  10-K  has  l)een  so 
amended. 


7.  By  amending  Form  F-3  (§  239.33) 
by  revising  paragraph  (b)(2)  of  Item  11 
preceding  the  Instructions  to  read  as 
follows: 

Note.— The  teat  of  Form  F-3  is  not  and  the 
amendment  will  not  be  included  in  the  Code 
of  Federal  Regulations. 

FORM  F-3 


Item  11.  Material  Changes. 
lb)*  •  • 


(2)  If  the  financial  statements  incorporated 
by  reference  from  the  registrant's  latest  Form 
20-F.  Fotm  40-F  or  Form  lO-K  in 
accordance  with  Item  12  are  not  suffkiently 
current  to  comply  with  the  requirements  of 
Rule  3-19  of  Regulation  S-X  ($  210.3-19  of 
this  chapter),  noancial  stetenrante  necessary 
to  comply  with  that  rule  shall  be  presented 
(i)  directly  in  the  prospectus,  (ii)  through 
incorporation  by  reference  of  a  Form  6-K 
identified  in  the  prospectus  as  containing 
such  financial  statements,  or  (iii)  through 
incorporation  by  reference  of  an  amended 
Form  20-F.  Form  40-F  or  Form  tO-K,  in 
which  case  the  prospectus  shall  disclose  that 
the  Form  20-F,  Form  40-F  or  Form  lO-K  has 
been  n  amended. 


PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

8.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c,  77d.  77g.  77). 
77s.  77eee,  77ggg,  77nnn.  77s8S,  77ttt,  78c. 
78d.  78i,  78).  78/,  78m.  78n,  7»o,  78p,  78s. 
78w.  78x,  78ii(d),  79q.  79t,  80a-20,  80a-23, 
80-29.  80B-29,  80a-37,  80b-3,  80b-«  and 
SOb-lt,  unless  otherwise  noted. 
•         •         •         •         • 

9.  By  amending  §  240.15d-2  to  add 
one  sentence  to  the  end  of  paragraph  (a) 
to  read  as  follows: 

S240.15tf-^    SpectafflnancM  report 

(a)  *  *  *  If  the  registrant  is  a  foreign 
private  issuer  as  deHned  in  §  230.405  of 
this  chapter,  then  the  special  Hnancial 
report  shall  be  filed  on  the  appropriate 
form  for  annual  reports  of  tl»  registrant 
and  shall  be  filed  by  the  later  of  90  days 
after  the  date  on  which  the  registration 
statement  became  eniective.  or  six 
months  following  the  end  of  the 
registrant's  latest  full  fiscal  year. 

By  the  Commission. 

Dated:  November  3. 1993. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Dot  93-27562  Filed  11-12-93;  8:45  am| 
BiujNO  COM  aota^i-r 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229,  230.  239  and  249 

[R«lMse  Nos.  33-7029;  34-33139; 
International  Swies  ReteaM  No.  608;  File 
No.  S7-.30-93] 

RIN  3235-AF83 

Simplification  of  Registration  and 
Reporting  Requirements  for  Foreign 
Companies;  Safe  Hart>ors  for  Public 
Announcements  of  Unregistered 
Offerings  and  Broker-Dealer  Research 
Reports 

AGENCY:  Securities  and  Exchange  ' 

Commission. 

ACTION;  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Commission  is  proposing 
today  to  streamline  registration  and 
reporting  requirements  for  foreign 
companies  by:  Expanding  the  universe 
of  foreign  issuers  eligible  to  use  short- 
form  and  full  shelf  registration  under 
the  Securities  Act  of  1933  (the 
"Securities  Act");  streamlining  financial 
statement  reconciliation  and  financial 
schedules  requirements;  providing  a 
new  safe  harbor  for  company 
announcements  regarding  exempt 
offerings  or  unregistered  offshore 
offerings;  and  expanding  safe  harbor 
protection  for  analyst  reports  with 
respect  to  sizable  foreign  companies 
publicly  traded  offshore. 
DATES:  Comments  should  be  received  on 
or  before  January  31, 1994. 
ADDRESSES:  Comment  letters  should 
refer  to  File  Number  S7-3Q-93  and  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary.  U.S.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549.  The 
Commission  will  make  all  comments 
available  for  public  inspection  and 
copying  in  its  Public  Reference  Room  at 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Klein  or  Sandra  Folsom  Kinsey. 
(202)  272-3246.  Office  of  International 
Corporate  Finance.  Division  of 
Corporation  Finance  or  with  respect  to 
accounting  proposals.  Wayne  E.  Camall, 
(202)  272-2553.  Office  of  the  Chief 
Accountant,  Division  of  Corporation 
Finance,  U.S.  Securities  and  Exchange 
Commission.  Washington.  DC  20549. 
SUPPI.EMENTARY  INFORMATION:  As 
described  in  detail  below,  the 
Commission  is  proposing  amendments 
to  the  following  rules  and  forms  under 
the  Secimties  Act  of  1933: '  Form  F-l.z 


Form  F-2.'  Form  F-3.«  Form  F-4.5  Rule 
135.*  Rule  139.7  Rule  457.'«  Rule  462.» 
Rule  475a."n  Rule  477.' >  Rule  902  of 
Regulation  S.'i  Rule  502(c)  of 
Regulation  D  'J  and  Item  512  of 
Regulation  S-K.<«  In  addition,  the 
Commission  is  proposing  new  Rule 
135c  '5  under  the  Securities  Act  and  is 
proposing  to  amend  Form  20-F  '*  under 
the  Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"). '7 

I.  Introduction 

In  this  and  a  series  of  companion 
releases,  the  Commission  today  is 
proposing  a  number  of  initiatives,  and 
adopting  others,  designed  to  streamline 
the  registration  and  reporting  process 
for  foreign  companies  accessing  the  U.S. 
public  markets,  further  accommodate 
foreign  market  making  and  trading 
practices  in  connection  with  both 
registered  and  Rule  144A  offerings."" 
and  extend  the  availability  of  the  U.S. 
and  Canadian  multijurisdictional 
disclosure  systems  to  more  companies.'^ 
Those  actions  include  adoption  of 
amendments  to  the  rules  governing  the 
updating  of  financial  statements  used  in 
offering  documents.^  These 
amendments  are  intended  to  reduce 
problems  for  foreign  companies  that  do 
not  publicly  report  quarterly  financial 
statements. 

Today's  initiatives  are  based  on  the 
Commission's  experience  dealing  with 
issues  raised  in  connection  with  foreign 
issuers'  participation  in  the  U.S.  public 
and  private  securities  markets,  and 
reflect  in  many  instances 
accommodations  previously  made  to 
help  an  individual  foreign  issuer's  entry 
into  the  U.S.  market.  In  the  last  three 
years,  more  than  350  foreign  companies 
have  registered  approximately  $95 
billion  of  securities  with  the 
Commission.  In  the  last  year  and  a  half, 
approximately  140  foreign  companies 
have  entered  the  U.S.  public  market  for 


'15U.S.C77art5e9. 
'17  03=11239.31. 


M7  CFR  239.32. 

*  17  CFR  239.33. 
'17  CFR  239.34. 
» 17  CFR  230.135. 
'17  CFR  230.139. 
"17  CFR  230.457. 

*  17  CFR  230.462. 
'017  CFR  230.475a. 
"17  CFR  230.477. 
"17  CFR  230.902. 
"17  CFR  230.502(c). 
'M7  CFR  229.512. 

■>See  proposed  17  CFR  230.135c. 

'•17CFR249.220f. 

"15U.S.C78ael8eq. 

"See  Securities  Act  Release  Nos.  7027  and  7028 
(November  3,  1993). 

'•See  Securities  Act  Release  No.  7025  (November 
3.  1993). 

»See  Securities  Act  Release  No.  7026  (November 
3.  1993). 


the  first  time,  bringing  the  total  number 
of  foreign  companies  reporting  with  the 
Commission  to  559.  representing  40 
countries.  Since  the  adoption  of  Rule 
144A  in  April  1990. 184  foreign 
companies  have  raised  capital  in  Rule 
144A  transactions,  including  12 
companies  that  later  made  their  initial 
entry  into  the  U.S.  public  market. 

The  initiatives  continue  the  ongoing 
e^orts  of  the  Commission  to  ease  the 
transition  into  the  U.S.  disclosure 
system,  enhance  the  efficiencies  of  the 
registration  and  reporting  processes  and 
lower  costs  of  compliance  for  foreign 
companies,  where  consistent  with 
investor  protection. 

11.  Expanded  Availability  of  Short-Form 
and  Shelf  Registration 

The  Commission  is  proposing  to 
revise  its  registration  forms  to  extend  to 
foreign  issuers  the  benefits  of  short-form 
and  shelf  registration  to  the  same  extent 
available  to  domestic  companies.^! 

A.  Short-Form  Registration  Statements 

Currently,  a  foreign  private  issuer  may 
use  short-form  registration  on  Form  F- 
3  for  all  offerings  and  have  the  full 
benefits  of  shelf  registration  only  if  it 
has  voting  securities  with  at  least  a  $300 
million  public  float  and  a  36-month 
reporting  history  with  the  Commission. 
Under  the  proposals  made  today,  the 
public  float  threshold  would  be  reduced 
to  $75  million  22  and  the  reporting 
history  requirement  to  12  months.^} 
These  are  the  same  eligibility  criteria 
recently  adopted  for  domestic 
companies. 

The  proposed  $75  million  public  float 
criterion  would  extend  the  benefits  of 
Form  F-3  to  a  larger  class  of  foreign 
issuers  whose  trading  markets  and  size, 
as  well  as  analyst  following,  indicate  a 
sufTIcient  market  following  to  justify  use 
of  short-form  and  shelf  registration." 
The  number  of  currently  reporting 
foreign  issuers  that  would  satisfy  the 
public  float  requirement  of  Form  F-3 
would  increase  by  one-third. 

When  the  Commission  set  the  $300 
million  public  float  test  for  foreign 
issuers  more  than  a  decade  ago,  it  noted 
that  commenters  supported  the  use  of 
similar  types  of  eligibility  criteria  for 
short-form  registration  by  domestic  and 
foreign  issuers  but  recommended  larger 
numerical  tests  for  foreign  issuers. 2^  In 


2'  See  Securities  Act  Release  No.  6964  (Oct.  22 
1992)  (57  FR  48970). 

»  See  General  Instruction  LA.4.  to  Form  F-3. 

'"See  General  Instruction  LA.2.  to  Form  P-3. 

"The  public  float  test  specified  in  Form  F-2  is 
proposed  to  be  revised  to  575  million  as  well. 

M  See  Securities  Act  Release  No.  6360  (November 
30.  1981)  (46  FR  585051:  Securities  Act  Release  No. 
6437  (November  19.  1982)  (47  FR  54764). 
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response,  the  Coniinisskm  adopted  a 

fiublic  float  standard  twice  that  required 
or  domestic  issuers.  Subsequent 
Conuniasion  experience  with  foreign 
issuers,  as  well  as  the 
internationalization  of  securities 
markets,  indicates  that  foreign  issuers 
with  a  public  float  of  $75  million  or 
more  have  a  degree  of  analyst  following 
in  their  world-wide  markets  comparable 
to  similarly-sized  domestic  companies. 
Thus,  the  same  float  test  is  proposed  for 
foreign  issuers  on  Form  F-3  as  for 
domestic  issuers  on  Form  S-3. 
Comment  is  requested  ctnceming 
whether  the  proposed  $75  milhon 
public  float  standard  is  appropriate  or 
whether  a  higher  level  would  be 
preferable.  If  a  higher  level  is 
recommended,  a  specific  level  and  the 
reasons  for  recommending  it  should  be 
set  forth. 

As  proposed,  the  repwting  history 
reoxiirement  for  Form  F-3  would  be 
reduced  to  12  months,  paralleling  the 
domestic  issuer  requirement.  Proposed 
Form  F-3  would  not  require  that  an 
annual  or  interim  report  have  been  filed 
or  submitted  to  the  Commission  prior  to 
first  use  of  the  Form. 2*  Ahbougfa  the 
proposal  would  require  that  a  foreign 
issuer  have  been  subject  to  the  Exchange 
Act  reporting  requirements  for  12 
months  prior  to  using  Form  F-3,  it  Is 
conceivable  that  In  some  cases  an  issuer 
would  not  have  been  required  to  file  any 
reports  during  those  12  months." 
Foreign  issuers,  unlike  domestic 
companies,  are  required  to  submit  under 
Form  6-K  only  those  interim  reports 
that  the  issuer  (i)  makes  or  is  required 
to  make  puWic  fn  its  home  country,  (ii) 
publicly  files  or  is  required  to  file 
publicly  with  a  stock  exchange  on 
which  its  securities  are  traded,  or  (iii) 
distributes  or  is  required  to  distribute  to 
its  securityholders.  Moreover,  unlike 
domestic  companies  using  Form  S-3, 
foreign  companies  registering  on  Form 
F-3  are  not  required  to  incorporate  all 
their  Interim  reports  on  Form  6-K,  but 
may  choose  which  reports  are 
incorporated. 

Comment  is  requested  as  to  whether 
the  requirement  that  the  issuer  be  a 
reporting  company  lot  12  months 
should  be  supplemented  with  a 


requirement  that  an  annual  report  have 
been  filed,  or  a  requirement  that  either 
an  annual  report  or  a  seroi-aiuiual  report 
have  been  filed.  Should  a  longer  period 
as  a  reporting  company  be  reouired  to 
assure  that  at  least  one  annual  report 
will  have  been  filed  prior  to  the  use  of 
FonnF-3T 

B.  Shelf  Registration 

The  expanded  eligibility  for  short- 
form  registration  in  turn  would  allow 
more  forei^  companies  the  fUIl  benefits 
of  shelf  registration. » Issuers  eligible  to 
register  securities  for  primary  offerings 
usii>g  short-form  registration  are  able  to 
offer  those  securities  on  a  delayed  or 
continuous  basis  under  the  Commission 
shelf  registration  procedures.^  Shelf 
registration  provides  companies  with 
financing  flexibility  and  efficiency 
because  they  are  able  to  complete  their 
securities  registration  prior  to  any 
planned  sales  and  periodically  sell  the 
securities,  in  one  or  more  offerings, 
without  further  Commission  clearance. 
Thus,  through  expanded  Form  F-3 
eligibility,  foreign  issuers  would  be 
alknved  the  same  flexibility  and 
efficiency  that  domestic  issuere  have 
through  Form  S-3  eligibility. 

In  addition,  the  new  unallocated  shelf 
registration  process  recently  introduced 
for  domestic  companies  is  proposed  to 
be  extended  to  foreign  companies  on  the 
same  basis.  The  unallocated  shelf 
process  would  permit  fc»eign  private 
isstiers  registering  on  Form  F-3  to  use 
one  registration  statement  to  register 
debt,  equity  and  other  securities, 
without  specifying  the  amount  of  each 
class  of  securities  to  be  offered.so  Since 
the  introduction  of  the  unallocated  shelf 
registration  12  months  ago,  more  than 
$65  billion  of  securities  has  been 
registered  by  domestic  companies  using 
unallocated  shelf  registration.  Comment 
is  requested  as  to  the  appropriateness  of 
the  expansion  of  shelf  registration  and 


whether  there  is  any  need  to  limit  or 
condition  its  availability. 

C.  Investment  Grade  Nem-Convertible 
Preferred  Stock 

Currently,  foreign  issuers  may  use 
short-form  registration  for  investment 
grade  non-convertible  debt  securities, 
without  regard  to  the  size  of  their  voting 
stock  public  float.3i  Form  F-3  is 
proposed  to  be  amended  to  provide  the 
same  treatment  for  non-convertible 
investment  grade  preferred  stock. ^2 
These  provisions  parallel  those  applied 
to  domestic  companies.  Comment  is 
requested  on  the  appropriateness  of  the 
proposed  change. 

The  proposals  also  would  clarify  in 
Forms  F-2  and  F-3  that  the  investment 
grade  status  of  the  securities  Covered  by 
the  registration  statement  is  measured  at 
the  time  of  the  sale  to  investors.  Thus, 
the  rating  need  not  be  obtained  at  the 
time  of  the  filing  of  the  registration 
statement. '3  If  the  rating  that  is  received 
after  the  registration  statement  is 
effective  falls  below  investment  grade, 
and  the  eligibility  requirements  for  the 
Form  are  no  longer  satisfied  without  an 
investment  grade  rating,  the  registrant 
would  be  required  to  file  a  new 
registration  statement  or  a  post-efiiective 
amendment.  The  new  registration 
statement  or  post-effective  amendment 
would  have  to  [»ovide  any  requisite 
additional  disclosxu«.  before  a  takedown 
is  made  to  sell  securities  off  the  shelf. 3^ 

D.  Majority-Owned  Subsidiaries 

Two  revisions  are  proposed  to  expand 
the  availability  of  short-form  registration 
for  majority-owned  subsidiaries  of 
foreign  companies,  and  mirror  the 
treatment  of  domestic  companies.  As 
proposed,  a  majority-owned  subsidiary 
would  be  able  to  register  non- 
convertible  investment  grade  preferred 
stock  on  Form  F-3  on  the  basis  of  its 


*>  Se«  proposed  wvUionj  to  ham  12  of  Fonn  F- 
3,  Onere)  Instruction  B  to  Form  P-4  and  Hems  10- 
14  and  17  of  Form  F-4.  In  the  absence  of  an  anmtal 
report  Fonn  F-3  issaar*  would  be  r«]iiirw)  to 
incorporate  informalion  from  their  lalaet  Excbai^ 
Act  or  Secaritia*  Act  regiaHMkMi  statemam. 

'^DomaMic  issuers  are  permitted  to  as*  Form  S- 
3  after  beiag  sub^  to  reportii^  requirements  far 
12  months,  regardless  of  whether  they  have  iUed  an 
annual  report.  Quarterly  reports  would  have  bean 
required  to  be  filed,  however,  by  such  issuers  and 
would  automatically  be  iacorporated  by  raietanca 
Into  the  Fonn  S-3  registration  statement. 


» See  proposed  revisions  to  Item  SiaUiXl)  of 
R^ulation  S-K  (S  229.512(a)(1))  that  would  codify 
prior  staff  Interpretations  that  allow  foreign  issuers 
to  Incorporate  Exchange  Act  reports  In  order  to 
update  shelf  registration  statements  to  the  same 
extent  as  domestic  Issuers.  See  also  proposed 
revisions  to  Item  512(a)(4)  that  allow  Form  F-3 
Issuers  to  incorporate  Exchange  Act  reports  In  order 
to  update  financial  statements  and  other 
information  for  shelf  offerings  In  accordance  with 
Rule  3-19  of  Regulation  S-X  (S  2103-19)  and 
Section  10(a)(3)  of  the  Securities  Act  (15  US.C. 
77j(a)(3)). 

«Rule415(a)(l)(x).  17CFR230.415(a)(l)(xJ. 

»See  proposed  General  Instmction  n.C  to  Form 
F-3.  proposed  General  Instruction  H.  to  Form  F-4 
and  proposed  revisions  to  Role  457  under  the 
Securities  Act.  Of  course,  foreign  Issuers  registering 
on  Form  F-3  baaed  on  the  Investment  grade  rating 
of  the  securities  could  not  register  non-investment 
grade  securities  on  the  same  unallocated  shelf 
registration  statement  unless  the  Issuer  satisfies  the 
public  float  test. 


"  To  qtialify  as  Inrestment  grade,  a  security  must 
be  so  rated  by  a  nationally  recognized  statistical 
rating  organixation.  as  that  term  is  used  In  Rule 
l5c3-l(cK2)(viKF)  under  the  Exchaoga  Ad 
(S240.15c3-l(c)(2}(vi)(n). 

"Corresponding  changes  are  proposed  to  the, 
provisions  of  Form  F-2  that  currently  allow  for 
registratkjo  of  non-conv«rtibla  Investment  grade 
debt  securities  (but  not  preferred  securities)  without 
regard  to  public  float  or  reporting  history.  See 
General  Instruction  I.B.2.  to  Form  F-2. 

"  See  Instruction  3  to  tha  Signatures  of  Forms  F- 
2  and  F-3. 

*•  For  example,  if  a  nott-investment  grade  ratli^ 
is  received,  and  the  financial  statements  contained 
in  the  registration  statement  were  reconciled  in 
accordance  with  Kern  17  of  Form  20-F,  a  nilng  to 
include  financial  statements  reconciled  to  Item  IS 
of  Form  20-F  would  be  required.  Further.  If  the 
issuer  Is  not  eligible  to  use  Form  F-3  without  the 
investment  grade  rating,  the  issuer  may  also  ba 
Ineligible  to  use  shelf  registration.  See  Rule  415 
under  the  Securities  Act  (§230.415). 
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parent  company's  eligibility. 3*  In 
addition,  a  majority-owned  subsidiary 
would  be  able  to  use  Form  F-2  or  F-3 
to  offer  non-convertible  preferred  stock 
if  its  parent  met  the  eligibility 
requirements  and  fully  and 
unconditionally  guaranteed  the 
payment  obligations  on  the  subsidiary's 
securities.^  Comment  is  requested  on 
the  appropriateness  of  the  proposed 
change. 

E.  Secondary  Offerings,  Rights  Offerings, 
Dividend  or  Interest  Reinvestment 
Plans,  Convertible  Securities  and 
Warrants  3'' 

Under  existing  rules,  a  foreign  private 
issuer  may  use  short-form  registration 
for  secondary  offerings  and  certain 
rights  offerings,  dividend  or  interest 
reinvestment  plans,  conversion  of 
convertible  securities  and  exercise  of 
warrants  only  if  its  voting  securities 
meet  a  public  float  test.M  The 
Commission  is  proposing  to  eliminate 
the  public  float  requirements  for 
registration  in  connection  with  such 
offerings,  as  none  applies  to  domestic 
issuers.  Comment  is  solicited  on  the 
appropriateness  of  the  proposed  change 
with  respect  to  each  type  of  offering. 
Should  a  public  float  test  or  additional 
criteria  be  required  with  respect  to  any 
or  ali  of  such  offerings? 

Domestic  issuers  that  do  not  meet  the 
Form  S-3  public  float  test,  however,  are 
required  to  have  delivered  information 
to  security  holders  in  the  12  months 
prior  to  registering  on  Form  S-3  for 
rights  offerings,  dividend  or  interest 
reinvestment  plans,  conversion  of 
convertible  securities  and  exercise  of 
warrants.*'  Under  the  current  proposals, 
foreign  issuers  would  be  able  to  use 
Form  F-3  for  such  offerings  without 


>>  SM  General  Instruction  I.A.6.(ii)  to  Form  F-3. 
Currently  only  notuxinvertible  icvestment  gra<ie 
debt  m»y  be  registered  on  Form  F-3  by  majoriry- 
owned  subsidiaries  on  that  basis. 

^S*«  General  Instruct  ion  I.A.6.(iii)  to  Form  F-3 
and  General  Instruction  LG.  to  Form  F-2.  Currently 
only  {guaranteed  debt  may  be  registered  on  Forms 
F-2  aad  F-3  by  majority-owned  subsidiaries  on  that 
basis. 

"  Ptoposais  with  respect  to  these  types  of 
offerings  that  were  published  for  comment  by  the 
Commission  In  Securities  Act  Re!e«se  No.  64196 
(June  8, 1991)  |56  FR  27564)  continue  to  be 
considered  in  light  of  public  comment  and  issues 
raised  by  foreign  disclosure  practices. 

'V  See  General  Instructions  LB.3.  and  I.B.4.  to 
Form  F-3.  In  addition,  the  propoeed  revisions 
would  provide  immediate  effectiveness  of 
registration  statements  relating  to  dividend  or 
irtereit  reinvestment  plans.  See  proposed  revisions 
to  General  Instruction  IH  to  Form  F-3  and  Rule  462 
under  the  Securities  Act  (§230.462).  Conforming 
revisions  to  Rules  475a  and  477  under  the 
Securities  Act  (§§  230.475a  and  230.477)  also  are 
being  proposed.  See  also  Rule  405  under  the 
Securities  Act  (§  230.405)  which  defines  "dividend 
or  interest  reinvestment  plan." 

«  See  General  Instruction  I.B.4.  of  Form  S-3. 


satisfying  such  a  condition.  The 
information  that  is  required  to  have 
been  delivered  by  domestic  issuers  to 
satisfy  that  condition  is  contained  in  the 
issuer's  proxy  statement  and  annual 
report  to  securityholders  prepared  and 
delivered  pursuant  to  proxy 
requirements.**  Foreign  private  issuers, 
which  are  exempt  from  such  proxy 
requirements,  would  not  have  had 
reason  to  deliver  such  information  to 
their  securityholders. 

Comment  is  requested  concerning 
whether  a  similar  information  delivery 
condition  should  be  applied  to  foreign 
issuers,  or  foreign  issuers  with  a  public 
float  below  $75  miUion.  For  example, 
should  such  issuers'  use  of  the  Form  be 
conditioned  upon  their  delivery  to  the 
securityholders  to  which  the  offering 
relates,  in  the  12  months  preceding  the 
offering,  a  copy  of  the  issuer's  most 
recent  annual  report  or  registration 
statement  filed  with  the  Commission? 

in.  Streamlining  Reconciliation 
Requirements 

A.  Acceptance  of  Cash  Flow  Statements 
Prepared  in  Accordance  with 
International  Accounting  Standards 

Foreign  private  issuers  currently  are 
required  to  provide  either  a  statement  of 
cash  flows  prepared  in  accordance  with 
U.S.  generally  accepted  accounting 
principles  ("US.  GAAP")  or 
information  that  is  substantially  similar 
to  U.S.  GAAP  in  a  separate  statement  of 
cash  flows  or  in  a  footnote  to  the 
registrant's  financial  statements.  Under 
the  proposals,  the  Commission  would 
accept  without  reconciliation  a  cash 
flow  statement  prepared  in  accordance 
with  International  Accounting 
Standards  No.  7,  "Cash  Flow 
Statements,"  as  amended  ("IAS  7"). 

IAS  7  was  amended  in  October  1992, 
as  part  of  the  International  Accounting 
Standards  Committee's  Improvement 
Project.  While  there  are  differences 
between  a  cash  flow  statement  prepared 
in  accordance  with  IAS  7  and  one 
prepared  in  accordance  with  U.S. 
GAAP,  most  of  the  differences  relate  to 
classification  and  are  readily  apparent. 
The  remaining  differences  would  not 
significantly  impact  an  investor's 
understanding  of  cash  flows.  As  the 
informational  content  of  a  cash  flow 
statement  prepared  in  accordance  with 
IAS  7  would  not  be  significantly 
different  from  a  cash  flow  statement 
prepared  in  accordance  with  U.S. 
GAAP,  the  Commission  believes 
statements  prepared  in  accordance  with 
IAS  7  should  provide  an  investor  with 
adequate  infonnaticHi  regarding  cash 


flows  virithout  the  need  for  additional 
information  or  modification. 

Foreign  private  issuers  electing  to 
provide  IAS  7  cash  flow  statements 
would  be  required  to  do  so  for  all 
periods  required  to  be  reconciled  or 
presented  in  accordance  with  U.S. 
GAAP.  Issuers  whose  cash  flow 
statement  complies  with  IAS  7  or  U.S. 
GAAP  would  include  a  statement  to  that 
effect  in  the  auditors  report  or  the  notes 
to  the  financial  statements.  Comment  is 
requested  regarding  the  appropriateness 
of  relying  on  the  International 
Accounting  Standard,  as  well  as 
whether  a  cash  flow  statement  prepared 
in  accordance  with  IAS  7  should  be 
supplemented  with  additional 
disclosure.  Comment  also  is  requested 
as  to  whether  there  is  a  need  for  the 
Financial  Accounting  Standards  Board 
to  reconsider  FAS  95,  "Cash  Flow 
Statements"  to  conform  with  IAS  7. 

B.  Transitional  Reconciliation 
Requirements 

Currently  foreign  private  issuers  are 
required  to  reconcile  their  financial 
statements  and  five-year  selected 
financial  information  to  U.S.  GAAP  if 
presented  in  accordance  with  a  foreign 
jurisdiction's  generally  accepted 
accounting  principles.  Providing  five 
years  of  reconciled  financial 
information  has  been  one  of  the 
principal  costs  for  foreign  companies  in 
entering  the  U.S.  public  market.  On  a 
case-by-case  basis,  accommodation  has 
been  provided  with  respect  to  such 
information  for  the  earlier  years.  The 
Commission  is  proposing  to  codify  with 
broader  application  its  transitional 
accommodations  and  permit  first-time 
registrants  with  the  Commission  to 
reconcile  the  required  financial 
statements*'  and  selected  financial  data 
for  only  the  two  most  recently 
completed  fiscal  years  and  any  interim 
periods  required  in  the  registration 
statement. « 

The  proposals  do  not  change  the 
requirements  with  respect  to  the 
primarj'  financial  statements  to  be 
included  in  the  filings,  i.e.  two  years  of 
balance  sheet  and  three  years  income 
and  cash  flow  statements,  and  separate 
financial  statements  of  significant 
acquirees  or  significant  investees. 
Likewise,  the  requirement  to  include 


•See  Rule  14«-3(b)  under  the  Exchange  Act 
(S240.14a-3(b)). 


*'  where  financial  statements  of  an  acquired 
business  or  significant  investee  must  also  be 
furnished,  the  proposed  amendments  would 
eliminate  the  requirement  to  reconcile  the  earliest 
of  the  three  yean  if  that  information  was  not 
previously  included  in  a  filing  with  the 
Commission. 

*>  Reconciliation  of  interim  information  is  not 
required  for  periodic  reporting  purposes  under  the 
Exchange  Act. 


60310 


Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Proposed  Rules 


five  years  of  selected  rinancial  data 
would  remain  unchanged. 

In  each  subsequent  year,  on  a 
prospective  basis,  an  additional  year  of 
reconciliation  would  be  required.  Thus, 
for  example,  a  foreign  company  with  a 
calendar  year-end  entering  the  U.S. 
market  in  November  1994  would  be 
required  to  provide  reconciled 
information  with  respect  to  1993  and 
1992  and  interim  periods.  In  its  annual 
report  for  1994  and  any  registration 
statements  made  after  the  filing  of  the 
1994  annual  report  and  prior  to  the 
filing  of  the  1995  annualreport,  the 
reconciled  data  would  be  provided  for 
three  years,  i.e..  1992,  1993  and  1994. 
and  interim  periods  if  applicable. 
Comment  is  requested  as  to  the 
appropriateness  of  the  proposed 
accommodation.  Should  reconciliation 
continue  to  be  required  for  the  third 
year  of  the  income  and  cash  flow 
statements?  Should  other  disclosures 
relating  to  earlier  years  be  required  in 
lieu  of  the  reconciled  amounts? 

Changes  to  the  foreign  issuer 
registration  forms  also  are  proposed  to 
allow  the  simpler  reconciliation 
pursuant  to  Item  17  of  Form  20-F  for  all 
offerings  of  investment  grade  securities 
(whether  debt  or  preferred  stock) 
regardless  of  the  registration  form  used 
by  the  foreign  private  issuer.«  Foreign 
issuers  currently  are  able  to  provide 
reconciliation  in  accordance  with  Item 
17  only  if  debt  securities  are  being 
registered.  Although  only  Form  F-3 
currently  contemplates  Item  17 
reconciliation  for  offerings  of 
investment  grade  debt  securities, 
extension  of  Item  17  reconciliation  for 
investment  grade  debt  securities  to  the 
other  foreign  private  issuer  registration 
forms  would  be  a  codifintion  of  staff 
practice. 

C.  Reconciliation  of  Financial 
Statements  of  Significant  Equity 
Investees  and  Significant  Acquirees 

Both  domestic  and  foreign  companies 
are  required  to  furnish  audited  financial 
statements  of  significant  acquired 
businesses.  Audited  financial 
statements  are  required  if  the  acquired 
business  is  significant  at  a  level  of 
10%,«*  using  tests  based  on  the  size  of 
the  registrant's  investment  in  the 
business,  the  total  assets  of  the  business, 
and  the  business'  pre-tax  income 


«' See  General  Instruction  I.B.2.  to  Fonn  F-3. 
General  Injtniction  I.D.  to  Form  F-2.  Item  11(c)  of 
Form  P-1  and  proposed  Instruction  2  thereto, 
instructions  to  Item  11(a)  of  Form  F-4,  Item  12(bK2) 
and  12(b)(3)(vii)  of  Form  F-4.  Instructions  to  Item 
13(a)  of  Form  F-4  and  Item  14(h)  of  Form  F-4. 

♦•The  number  of  years  depends  on  level  of 
significance:  I  year  at  10%.  2  years  at  20%  and  3 
years  at  40%. 


relative  to  amounts  reported  in  the 
registrant's  most  recent  audited 
financial  statements  as  calculated  on  a 
U.S.  GAAP  basis.  Subject  to  the  same 
tests  for  significance,  separate  audited 
financial  statements  of  less-than- 
majority-owned  investees  ("equity 
investees")  are  required  for  each  fiscal 
year  that  those  entities  exceed  the 
significance  level  of  20%. 

Based  on  its  experience  in  dealing 
with  foreign  registrants  and  the 
particular  difficulty  of  obtaining 
reconciling  information  for  smaller 
acquisitions  and  equity  investees,  the 
Commission  is  proposing  to  forego 
requiring  reconciliation  of  these  entities' 
separate  financial  statements,  unless 
they  exceed  a  higher  significance  level. 
Under  the  proposal,  financial  statements 
of  the  acquiree  would  not  have  to  be 
reconciled  unless  the  acquiree  exceeds 
the  30%  significance  level  based  on  the 
registrant's  investment,  assets  and  pre- 
tax income.«5  Similarly,  financial 
statements  of  significant  equity 
investees  would  not  have  to  be 
reconciled  unless  the  investee  exceeds 
the  30%  significance  level,  but  using 
only  the  investment  and  pre-tax  income 
tests  for  significance.**  Comment  is 
requested  regarding  the  criteria  to 
measure  significance  for  purposes  of 
providing  a  reconciliation  to  U.S. 
GAAP.  Should  the  threshold  of  30%  be 
increased,  for  example  to  40%,  or 
decreased,  or  should  the  requirement  for 
reconciliation  of  acquisitions  and 
investees  be  eliminated?  Should 
different  methods  of  measuring 
significance  be  used?  Should  different 
tests  of  significance  be  applicable  to 
acquisitions  and  investees?  Should  the 
registrant's  proportionate  share  of  total 
assets  also  be  a  criterion  in  measuring 
significance  of  an  equity  investee  for 
purposes  of  reconciliation?  Should  the 
registrant  be  required  to  quantify 
separately  in  its  U.S.  GAAP 
reconciliation  those  material  reconciling 
items  that  affect  the  registrant's 
investment  in  the  investee? 

D.  Accommodation  With  Bespect  to  Pro 
Rata  Consolidation 

Generally  accepted  accounting 
principles  in  some  countries  allow  pro 
rata  consolidation  for  certain  joint 
ventures  that  would  be  accounted  for 
under  the  equity  method  pursuant  to 


«  Reconciliation  to  U.S.  GAAP  would  continue  to 
be  required  for  pro  forma  financial  information 
depicting  the  effects  of  a  registrant's  acquisition  of 
a  business. 

•See  Rule  l-02(v)  of  Regulation  S-X  (17  CFR 
S  210.1-02(v)).  The  reconciliation  of  the  registrant's 
primary  financial  statements  to  U.S.  GAAP  will 
continue  to  encompass  reconciliation  of  the 
registrant's  investment  in  the  investee. 


U.S.  GAAP.  Net  income  and 
shareholders'  equity  are  not  affected  by 
an  issuer's  use  of  pro  rata  consolidation 
rather  than  the  equity  method.  There 
may,  however,  be  significant  differences 
in  line  item  amounts  reported  in  the 
balance  sheet  and  statements  of  income 
and  cash  flows  as  a  result  of  the  method 
chosen.  Substantial  reconciling 
information  is  often  necessary  if  a 
registrant  uses  pro  rata  consolidation  in 
circumstances  that  would  not  be 
permitted  under  U.S.  GAAP. 

The  Commission  proposes  to 
streamline  the  reconciliation  of  these 
differences  with  respect  to  foreign 
private  issuers  that  account  for  an 
investment  in  a  joint  venture  using  pro 
rata  consolidation.  Such  an  issuer 
generally  would  provide  summarized 
financial  information  of  the  current 
assets/liabilities,  noncurrent  assets/ 
liabilities,  net  sales,  gross  profit  and  net 
income  relating  to  its  pro  rata  interest  in 
the  joint  venture.*'  Separate  financial 
statements  of  a  joint  venture  accounted 
for  using  the  pro  rata  method  are  not 
proposed  to  be  required.  Comment  is 
requested  as  to  the  appropriateness  of 
the  proposed  accommodation  and 
whether  the  proposed  rule  should  be 
limited  to  certain  types  of  joint 
ventures,  for  example,  registrants  that 
hold  an  undivided  interest  in  the  assets 
of  a  joint  venture,  or  if  the  proposed  rule 
should  be  available  to  all  types  of  joint 
ventures.  In  addition,  comment  is 
requested  as  to  whether  the  summarized 
information  should  be  expanded  to 
provide  any  information  on  cash  flow  of 
the  joint  venture. 

E.  Elimination  of  Certain  Financial 
Statement  Schedules 

Currently,  foreign  private  issuers  are 
required  to  furnish  supplemental 
financial  schedules  as  part  of  the 
reconciling  information.  The 
Commission  is  proposing  to  eliminate 
the  requirements  to  furnish  the 
following  financial  schedules: 

(1)  Rule  12-02— Marketable 
Securities— Other  Investments 

(2)  Rule  12-03— Amounts  Receivable 
from  Related  Parties  and 
Underwriters,  Promoters,  and 
Employees  Other  Than  Related  Parties 

(3)  Rule  12-05— Indebtedness  of  and 
to  Related  Parties— Not  Current 

(4)  Rule  1 2-06— Property .  Plant  and 
Equipment 

(5)  Rule  12-07— Accumulated 
Depreciation,  Depletion  and 
Amortization  of  Property,  Plant  and     • 
Equipment 


"These  are  the  same  captions  as  required  by  Rule 
l-02(aa)  of  Regulation  S-X  (17  CFR  $  210.1-02(aa)). 
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(6)    Rule  12-08— Guarantees  of 

Securities  of  Other  Issuers 
The  schedules  are  prepared  using  the 
accounting  standards  of  the  primary 
flnancial  statements,  hut  typically  are 
not  required  for  reporting  in  a  foreign 
issuer's  home  jurisdiction.  The 
Commission  believes  the  incremental 
cost  of  the  preparation  and  audit  of  the 
schedules  proposed  to  be  eliminated  is 
not  warranted  in  light  cA  the  information 
provided  in  these  schedules. 

The  Commission  requests  comment  as 
to  whether  any  of  the  schedules 
proposed  to  be  eliminated  are  necessary 
and  therefore  should  continue  to  be 
required.  Are  there  additional  achedules 
that  could  be  foregone  without 
adversely  affecting  investors'  interests? 

rv.  Safe  Harbors  for  Public 
Aimoniicements  of  Unregistered 
Offerings  and  Broker-Dealer  Research 
Reports 

A.  Company  Announcements  of 
Unregistered  Offerings 

The  growing  number  of  cross-border 
and  offshore  offerings  and  private 
placements  following  the  adoption  in 
1990  of  Regulation  S*"  and  Rule  144A*» 
under  the  Securities  Act  has  resulted  in 
repeated  requests  for  guidance  in 
dealing  with  companies'  need  to  keep 
investors  informed  of  material 
developments,  including  securities 
offerings,  and  the  limitations  on  general 
solicitation  and  directed  selling  efforts 
in  private  placements  and  offshore 
offerings  under  Regulation  S.  To  address 
these  concerns,  the  Commission  is 
proposing  a  new  safe  harbor  for  issuers' 
announcements  of  offerings  not 
registered  or  required  to  be  registered 
under  the  Securities  Act.»  The  new  safe 
harbor  parallels  the  safe  harbor 
currently  provided  for  similar 
announcements  in  connection  with 
registered  offerings  under  Rule  135 
under  the  Securities  Act."  The 
proposed  safe  harbor  would  be  available 
to  both  domestic  and  foreign  issuers. 

The  new  safe  harbor  would  limit  the 
information  permitted  in  the 


- 17  CFR  Z30.«01-230.9M  and  Preliminary 
Notes. 

«»17CFR230.144A. 

»  See  propowd  Rule  135c  »  230.135c)  and 
proposed  revision*  to  Rule  902(b)  ol Regulation  S 
(S  230.902(b))  and  Rule  502(c)  of  Regulation  D 
(§  230JO2U:)\.  Rule  902(b)  would  provide  that 
annouixxmenta  made  pursuant  to  either  Rula  135 
or  propo$ed  Ru)e  13Sc  would  not  constitute 
"directed  selltng  effaru**  for  pnipoM*  of  Regulation 
S.  Rule  502(c)  would  except  Rule  135c 
announcements  from  the  prohibition  on  general 
solicitation  or  general  advertising. 

"Rule  135  under  the  Securities  Act  (§230.135). 
Rule  135  also  is  proposed  to  be  amended  to 
conform  to  the  proposed  new  safe  harbor  so  a*  to 
allow  statement  or  legends  required  b;  foreign  law 
to  be  indaded  in  audi  noiicM. 


announcement  to  the  information 
currently  allowed  in  the  safe  harbor  for 
announcements  with  respect  to 
registered  offerings.  In  addition,  the 
announcement  would  be  required  to 
contain  a  legend  stating  that  the 
securities  are  not  registered  and  may  not 
be  sold  in  the  United  States  absent 
registration  or  an  applicable  exemption 
from  the  registration  cequirements.  The 
proposed  safe  harbor  would  not  be 
availabfe  if  the  announcemmt  is  being 
used  for  the  purpose  of  conditioning  the 
market  in  the  United  States  for  the 
securities  being  offered.  Under  the 
proposal,  to  rely  on  the  safe  harbor,  a 
reporting  company  would  have  to  flle  or 
submit  the  announcemrart  with  the 
Commission  under  Form  8-K  or  6-K.  as 
applicable.  Non-reporting  issuers 
claiming  the  Rule  12g3-2(b)  exemptitm 
under  the  Exchange  Ad  that  rely  on  the 
safe  harbor  would  submit  the 
announcement  to  the  Commission 
pursuant  to  that  rule. 

Comment  is  solicited  on  the 
appropriateness  of  the  safe  harbor.  Is 
there  information  that  should  be  deleted 
or  added  to  that  which  is  proposed  to 
be  permitted?  Are  there  conditions  to 
the  safe  harbor  that  should  be  added  or 
subtracted  from  those  proposed?  Should 
the  safe  harbor  be  limited  to  entities 
with  a  public  trading  market  (either  in 
the  U.S.  or  abroad)  prior  to  the 
announcentent?  Should  all  or  some  (e.g.. 
real  estate  and  oil  and  gas)  offerings  of 
partnership  interests  be  excluded? 
Should  the  safe  harbor  apply  to 
offerings  under  Regulation  D  under  the 
Securities  Act?'^  Should  the  private 
placements  covered  be  limited  to 
offerings  to  qualiTied  institutional 
buyers  as  defined  in  the  Rule  144A 
under  the  Securities  Act?  53 

B.  Broker-Deafer  Besearch  Beports 

Rule  139  under  the  Securities  Act 
provides  safe  harbor  protection  from  the 
registration  requirements  of  that  Act 
with  respect  to  the  distribution  by 
broker-dealers  of  information,  opinions 
or  recommendations  concerning 
reporting  companies  in  the  process  of 
registration.  The  conditions  for  relying 
on  the  safe  harbor  protection  are  more 
streamlined  where  issuers  are  eligibfe  to 
use  Form  F-3  based  on  the  company's 
voting  securities  public  float  or  offering 
of  investment  grade  securities.  Because 
of  the  steady  stream  of  corporate 
information  available  in  the  marketplace 
with  respect  to  such  companies,  the 
likelihood  of  market  conditioaing 
abuses  arising  from  the  existence  of 


broker-dealer  research  reports  have  been 
judged  by  the  Commission  to  be 
mininu»d.*«  With  respect  to  debt 
offerings,  the  Commission  has 
determined  that  fungibiHty  of  an 
issuer's  investment  grade  securities  with 
similarly  rated  sectnities  of  other  issuers 
makes  it  unlikely  that  there  will  be  the 
sort  of  conditioning  and  manipulation 
of  the  markeU  whidi  Section  5  was 
intended  to  prevent.33 

Because  of  the  reporting  history 
required  for  Form  F-3  eligibility, 
broker-dealers  publishing  researt± 
reports  on  certain  sizeable  foreign 
issuers  have  been  foreclosed  from  die 
simpler  conditimts  of  the  safe  harbor 
and  have  been  required  to  satisfy  the 
more  restrictive  conditions  to  rely  on 
the  safe  harbor.  Yet  foreign  issoers  %vitfa 
a  public  float  of  S75  ■iilli<m.  whose 
securities  have  traded  for  a  year  on 
offshore  securities  markets,  would 
appear  likely  to  have  a  market  following 
of  the  type  that  justifies  safe  harbor 
protection  under  the  simpler  conditions. 
Likewise,  the  reporting  history  would 
not  appear  an  essential  prerequisite  to 
reliance  on  the  simpler  conditions  in 
the  case  of  investment  grade  securities 
offerings. 

The  safe  harbor  therefore  is  proposed 
to  be  revised  to  provide  an  alternative 
offshore  trading  history  test  for  offerings 
by  reporting  companies  that  would  be 
eligible  for  Form  F-3  but  for  the  12- 
montb  reporting  history  condition.* 
Under  the  proposal,  broker-dealers 
would  be  able  to  rely  upon  the  simpler 
conditions  of  the  safe  harbor  with 
respect  to  such  issuers  if  such  issuers 
have  had  securities  listed  or  quoted  on 
a  designated  offshore  securities 
market  s''  for  at  least  12  months.  As  in 
the  case  of  Form  F-3  eligible  issuers,  the 
research  re]}orts  covered  by  the  revised 
safe  harbor  would  be  those  distributed 
with  reasonable  regularity  in  the  normal 
course  of  business.  Comment  is  solicited 
as  to  the  appropriateness  of  the 
proposed  change  to  Rufe  139.  Are  there 
conditions  to  reliance  on  the  safe  harbor 
for  foreign  issuers  that  should  be  added 
or  subtracted? 

V.  Age  of  FiBandal  Statements  and 
Updating  Reqoirenents 

Concurrent  with  these  proposals,  in  a 
companion  release  the  Commission  is 
adopting  amendments  that  fecUitate 
registration  of  securities  by  foreign 


"17  CFR  230.501-23QL508  and  Prelimioaiy 
Notes. 

"17CFR230.144A. 


M  See  Securities  Ad  Release  No.  6482  (Oct  6. 

i9t3)  |4S  FX  ««aoi|. 

»ld. 

>*See  propoMd  rvvisiaas  io  Rule  139  (17  CFR 
230.139). 

"  "Designated  oflshore  aecuriiias  ma/iet"  is 
defined  in  Rule  902(a)  of  Regulation  S 
(S  230.902(a)). 
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private  issuers  by  revising  requirements 
relating  to  the  age  and  updating  of 
financial  statements  used  in  offering 
docimients.  The  revisions  have  been 
changed  from  those  proposed,  in 
response  to  public  comment,  to 
eliminate  the  potential  that  financial 
statements  in  the  offering  document 
may  not  be  updated  for  as  long  as  12 
months.**  The  rule  will  permit  foreign 
issuers  to  provide  audited  fiscal  year 
financial  statements  within  six  months 
following  the  end  of  the  fiscal  year. 
Unaudited  interim  financial  statements 
would  be  reouired  to  the  extent 
necessary  to  bring  the  most  recent 
financial  statements  included  in  a  filing 
to  a  date  within  ten  months  of 
effectiveness. 

In  addition,  the  revisions  adopted 
today  provide,  as  proposed,  that  interim 
information  contained  in  offering 
documents  that  is  more  current  than 
that  required  by  Commission  rules  need 
no  longer  be  reconciled  to  U.S.  GAAP  if 
narrative  disclosures  of  the  differences 
in  accounting  principles  are  provided. 

VI.  G»t-Benefit  Analysis 

To  evaluate  fully  the  costs  and 
benefits  associated  with  the  proposed 
amendments  to  Forms  F-1,  F-2,  F-3 
and  F-4,  Rules  135, 139.  457.  462,  475a 
and  477  under  the  Securities  Act,  Item 
512  of  Regulation  S-K.  Rule  902  of 
Regulation  S.  Rule  502(c)  of  Regulation 
D  and  Form  20-F  under  the  Exchange 
Act,  and  the  proposal  of  new  Rule  135c 
under  the  Securities  Act,  the 
Commission  requests  commenters  to 
provide  views  and  empirical  data  as  to 
the  costs  and  benefits  associated  with 
such  proposals. 

VII.  Summary  of  Initial  Regulatory 
Fle>  ibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("KFA").  pursuant  to  the  requirements 
of  the  Regulatory  Flexibility  Act,3« 
regarding  the  proposed  rules.  The  IRFA 
notes  that  the  proposed  amendments  to 
rules  and  forms  are  intended  to  provide 
foreign  private  issuers  greater  flexibility 
and  efficiency  in  accessing  the  public 
securities  markets.  The  proposed  new 
rule  is  intended  to  provide  issuers 
greater  certainty  in  determining  whether 
announcements  of  certain  exempt  or 
unregistered  offerings  would  constitute 
"offers"  for  purposes  of  Section  5  of  the 
Securities  Act.  The  proposed 
amendments  and  rule  would  not  impose 
any  new  reporting,  recordkeeping  or 
compliance  requirements  on  any 

»See  SecuritiM  Act  ReleaM  No.  7026  (November 
3.  1993). 

»»5U.S.C.  603(1988). 


entities.  No  alternatives  to  the  proposed 
amendments  rnd  rule  consistent  with 
their  objectives  and  the  Commission's 
stafutory  authority  were  found. 

It  is  expected  that  the  overall  effect  of 
the  proposed  amendments  to  rules  and 
forms  will  provide  foreign  private 
issuers  greater  flexibility  and  increased 
efficiency  in  raising  capital  fixjm  the 
public  securities  markets.  One  expected 
result  of  adoption  of  the  proposed 
amendments  to  rules  and  forms  would 
be  that  offerings  by  foreign  companies 
may  increase,  which  could  be  expected 
to  increase  ease  of  investment  for  small 
U.S.  entities  acting  as  investors.  While 
small  U.S.  entities  raising  capital  in  the 
United  States  could  experience  some 
increase  in  competition  for  capita]  from 
foreign  entities  making  offerings  under 
the  revised  forms  and  rules,  that  effect 
would  not  be  expected  to  be  significant 
for  a  substantial  number  of  small  U.S. 
entities  in  view  of  the  small  increase  in 
total  competition  that  may  result.  In 
addition,  small  U.S.  entities  acting  as 
financial  intermediaries,  such  as 
investment  banks,  could  be  affected  by 
an  increased  number  of  offerings  being 
made  in  the  United  States. 

Small  U.S.  entities  that  distribute 
information,  opinions  or 
recommendations  concerning  foreign 
private  issuers  could  be  affected  by  the 
expansion  of  the  safe  harbor  to  a  larger 
group  of  foreign  issuers.  To  the  extent 
small  U.S.  entities  are  affected  by  the 
proposed  expansion  of  the  Rule  139  safe 
harbor,  however,  they  are  expected  to 
benefit  &t)m  the  increased  certainty 
regarding  the  circumstances  under 
which  such  information  may  be 
distributed  and  the  larger  pool  of  issuers 
with  respect  to  which  such  information 
may  be  distributed.  The  effects  of  the 
revisions  to  rules  and  forms,  in  any 
case,  are  not  expected  to  be  significant 
for  a  substantial  number  of  small 
entities  in  the  United  States. 

Proposed  new  Rule  135c  is  not 
limited  to  foreign  private  issuers,  but 
instead  provides  a  safe  harbor  for  all 
issuers  disclosing  information  regarding 
such  issuers'  exempt  or  unregistered 
sales  of  securities.  This  proposed  rule 
could  have  a  significant  effect  on  small 
U.S.  entities  that  are  reporting  under  the 
Exchange  Act.  although  it  is  not 
possible  to  estimate  how  many  small 
U.S.  entities  could  be  affected  by  the 
proposed  rule.  To  the  extent  small  U.S. 
entities  are  affected  by  the  proposed 
rule,  however,  it  is  expected  that  they 
would  benefit  from  the  increased 
certainty  regarding  the  circumstances 
under  which  disclosure  of  an  exempt  or 
unregistered  sale  of  securities  may  be 
made  and  bom  the  creation  of  a  safe 
harbor  that  did  not  exist  previously.  A 


copy  of  the  IRFA  may  be  obtained  fttjm 
Sandra  Folsom  Kinsey,  Division  of 
Corporation  Finance.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Mail  Stop  3-9.  Washington.  DC 
20549.  (202)  272-3246. 

VIII.  General  Request  for  Comments 
Any  interested  person  wishing  to 

submit  written  comments  on  any  aspect 
of  the  amendments  to  forms  and  rules 
that  are  the  subject  of  this  release  are 
requested  to  do  so.  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary,  U.S.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549  and  should 
refer  to  file  number  S7-30-93. 

IX.  Statutory  Bases 

The  amendments  to  the  Commission's 
rules  and  forms  are  being  proposed 
pursuant  to  sections  6.  7.  8. 10  and  19(a) 
of  the  Securities  Act  of  1933.  as 
amended,  and  sections  3(b),  4A.  12. 13. 
14. 15. 16  and  23  of  the  Securities 
Exchange  Act  of  1934. 

List  of  Subjects  in  17  CFR  Parts  229, 
230.  239  and  249 

Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing, 
Title  17,  chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975- 
REGULATION  S-K 

1.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f.  77g.  77h.  77) 
77k.  77s,  77aa(25),  77aa(26),  77ddd,  77eee. 
77ggg.  77hhh.  77jii.  77jjj,  77nnn.  77sss.  78c. 
78i.  78|,  78/.  78m.  78n.  78o.  78w.  78/Ad),  79e 
79n.  79t.  80a-8.  80a-29. 80a-30.  80a-37.  80b- 
11.  unless  otherwise  noted. 

2.  By  revising  the  proviso  following 
paragraph  (a)(l)(iii)  and  revising 
paragraph  (a)(4)  of  §229.512  to  read  as 
follows: 

S  229.51 2    (Hem  512)  Undertakings, 
(a)*  •  * 

(iii)*  •  • 
Provided,  however.  That  paragraphs 
(a)(l)(i)  and  (a)(l)(ii)  of  this  section  do 
not  apply  if  the  registration  statement  is 


Federal  Register  /  Vol.  58,  No.  218  /  Monday,  November  15.  1993  /  Proposed  Rules  60313 


on  Form  S-3  (§  239.13  of  this  chapter). 
Form  S-8  (§  239.16b  of  this  chapter)  or 
Form  F-3  (§  239.33  of  this  chapter),  and 
the  information  required  to  be  included 
in  a  post-effective  amendment  by  those 
paragraphs  is  contained  in  periodic 
reports  filed  with  or  furnished  to  the 
Commission  by  the  registrant  pursuant 
to  section  13  or  section  15(d)  of  the 
Securities  E;  ±ange  Act  of  1934  that  are 
incorporated  by  reference  in  the 
registration  statement. 
•        •        •        •        • 

(4)  If  the  registrant  is  a  foreign  private 
issuer,  to  file  a  post-effective 
amendment  to  the  registration  statement 
to  include  any  financial  statements 
required  by  §  210.3-19  of  this  chapter  at 
the  start  of  any  delayed  offering  or 
throughout  a  continuous  offering. 
Financial  statements  and  information 
otherwise  required  by  Section  10(a)(3) 
of  the  Act  need  not  be  furnished, 
provided  that  the  registrant  includes  in 
the  prospectus,  by  means  of  a  post- 
effective  amendment,  financial 
statements  required  pursuant  to  this 
paragraph  (a)(4)  and  other  information 
necessary  to  ensure  that  all  other 
information  in  the  prospectus  is  at  least 
as  current  as  the  date  of  those  financial 
statements.  Notwithstanding  the 
foregoing,  with  respect  to  registration 
statements  on  Form  F-3  (§  239.33  of  this 
chapter),  a  post-effective  amendment 
need  not  be  filed  to  include  financial 
statements  and  information  required  by 
Section  10(a)(3)  of  the  Act  or  §  210.3-19 
of  this  chapter  if  such  financial 
statements  and  information  are 
contained  in  periodic  reports  filed  with 
or  furnished  to  the  Commission  by  the 
registrant  pursuant  to  section  13  or 
section  15(d)  of  the  Securities  Exchange 
Act  of  1934  that  are  incorporated  by 
reference  in  the  Form  F-3. 


PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933      . 

3.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77b.  77f.  77g.  77h,  77j, 
77s,  778SS,  78c.  78/,  78m,  78n,  78o,  78w," 
78//(d),  79t,  80a-8,  80a-29.  80a-30,  and  80a- 
37,  unless  otherwise  noted. 


4.  The  authority  citations  following 
§§  230.139  and  230.477  are  removed. 

5.  By  revising  paragraph  (a)(6)  of 
§  230.135  to  read  as  follows: 

S  230.1 35    Notice  of  certain  proposed 
offerings. 

(a 


(6)  Any  statement  or  legend  required 
by  State  or  foreign  law  or  administrative 
authority. 

•        •        •        *        • 

6.  By  adding  §  230.135c  to  read  as 
follows: 

$  230.1 35c    Notice  of  certain  proposed 
unregistered  offerings. 

(a)  For  the  purposes  only  of  Section 
5  of  the  Act,  a  notice  given  by  an  issuer 
that  it  proposes  to  make  an  offering  of 
securities  not  registered  or  required  to 
be  registered  under  the  Act  shall  not  be 
deemed  to  offer  any  securities  for  sale 
if: 

(1)  Such  notice  is  not  used  for  the 
purpose  of  conditioning  the  market  in 
the  United  States  for  any  of  the 
securities  to  be  offered; 

(2)  Such  notice  states  that  the 
securities  to  be  offered  will  not  be 
registered  under  the  Act  and  may  not  be 
offered  or  sold  in  the  United  States 
absent  registration  or  an  applicable 
exemption  from  registration 
requirements;  and 

(3)  Such  notice  contains  no  more  than 
the  following  additional  information: 

(i)  The  name  of  the  issuer; 

(ii)  The  title,  amount  and  basic  terms 
of  the  securities  proposed  to  be  offered, 
the  amount  of  the  offering,  if  any,  to  be 
made  by  selling  security  holders,  the 
anticipated  time  of  the  offering  and  a 
brief  statement  of  the  manner  and 
purpose  of  the  offering  without  naming 
the  underwriters; 

(iii)  In  the  case  of  a  rights  offering  to 
security  holders  of  the  issuer,  the  class 
of  securities  the  holders  of  which  will 
be  entitled  to  subscribe  to  the  securities 
proposed  to  be  offered,  the  subscription 
ratio,  the  proposed  record  date,  the 
approximate  date  upon  which  the  rights 
are  proposed  to  be  issued,  the  proposed 
term  or  expiration  date  of  the  rights  and 
the  approximate  subscription  price,  or 
any  of  the  foregoing; 

(iv)  In  the  case  of  an  offering  of 
securities  in  exchange  for  other 
securities  of  the  issuer  or  of  another 
issuer,  the  name  of  the  issuer  and  the 
title  of  the  securities  to  be  surrendered 
in  exchange  for  the  securities  to  be 
offered,  the  basis  upon  which  the 
exchange  may  be  made,  or  any  of  the 
foregoing; 

(v)  In  the  case  of  an  offering  to 
employees  of  the  issuer  or  to  employees 
of  any  affiliate  of  the  issuer,  the  name 
of  the  employer  and  class  or  classes  of 
employees  to  whom  the  securities  are 
proposed  to  be  offered,  the  offering 
price  or  basis  of  the  offering  and  the 
period  during  which  the  offering  is  to  be 
made  or  any  of  the  foregoing:  and 


(vi)  Any  statement  or  legend  required 
by  State  or  foreign  law  or  administrative 
authority. 

(b)  Any  notice  contemplated  by  this 
section  may  take  the  form  of  a  news 
release  or  a  written  communication 
directed  to  security  holders  or 
employees,  as  the  case  may  be,  or  other 
published  statements. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  in 
the  case  of  a  rights  offering  of  a  security 
listed  or  subject  to  unlisted  trading 
privileges  on  a  national  securities 
exchange  or  quoted  on  the  NASDAQ 
inter-dealer  quotation  system 
information  with  respect  to  the  interest 
rate,  conversion  ratio  and  subscription 
price  may  be  disseminated  through  the 
facilities  of  the  exchange,  the 
consolidated  transaction  reporting 
system,  the  NASDAQ  system  or  the  Dow 
Jones  broad  tape,  provided  such 
information  is  already  disclosed  in  a 
Form  8-K  (§  249.308  of  this  chapter)  on 
file  with  the  Commission,  in  a  Form  6- 
K  (§  249.306  of  this  chapter)  furnished 
to  the  Commission  or,  in  the  case  of  an 
issuer  relying  on  §  240.12g3-2(b)  of  this 
chapter,  in  a  submission  made  pursuant 
to  that  Section  to  the  Commission. 

(d)  The  issuer,  if  reporting  pursuant  to 
Section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934,  shall  file  any 
notice  contemplated  by  this  section 
with  the  Commission  under  cover  of 
Form  8-K  (§  249.308  of  this  chapter)  or 
furnish  such  notice  under  Form  6-IC 

(§  249.306  of  this  chapter),  as 
applicable,  and,  if  relying  on 
§  240.12g3-2(b)  of  this  chapter,  shall 
furnish  such  notice  pursuant  to  the 
provisions  of  that  exempli  ve  Section. 
7.  By  redesignating  paragraph  (a)  as 
paragraph  (a)(1)  and  adding  paragraph 
(a)(2)  to  §  230.139  to  read  as  follows: 

S  230.1 39    Definition  of  "offer  for  sale"  and 
"offer  to  sell"  in  sections  2(10)  and  5(c)  In 
relation  to  certain  publications. 

(a)(1)*  •  • 

(a)(2)  The  registrant  is  a  foreign 
private  issuer  that  meets  all  the 
registrant  requirements  of  Form  F-3 
(§  239.33  of  this  chapter),  other  than  the 
reporting  history  provision  of  paragraph 
(A)(2)(a)  of  General  Instruction  I  of  such 
form,  and  meets  the  minimum  float  or 
investment  grade  securities  provisions 
of  either  paragraph  B.l.  or  B.2.  of 
General  Instruction  I.  of  such  form,  and 
the  registrant's  securities  have  been 
traded  for  a  period  of  at  least  12  months 
on  a  designated  offshore  securities 
market,  as  defined  in  §  230.902(a),  and 
such  information,  opinion  or 
recommendation  is  contained  in  a 
publication  which  is  distributed  with 
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reasonable  regularity  in  the  normal 
course  of  business. 

•       •       •       •       • 

8.  By  revising  paragraph  (o)  of 
$  230.457  to  read  as  follows: 

1230.457   Computallonoffee. 

(o)  Where  an  issuer  eligible  to  use 
Form  S-3  (§239.13  of  this  chapter)  or 
Form  F-3  (S  239.33  of  this  chapter)  is 
registering  securities  pursuant  to 
General  Instruction  LB.1.  or  LB.2.  to 
Form  S-3  ($  239.13  of  this  chapter)  or 
Form  F-3  (§  239.33  of  this  chapter),  as 
applicable,  to  be  offered  on  a  delayed  or 
continuous  basis  pursuant  to 
S  230.4 15(a)(l)(x).  or  pursuant  to 
General  Instruction  H.  to  Form  S-4 
(§  239.25  of  this  chapter)  or  General 
Instruction  F.  to  Form  F-4  ($  239.34  of 
this  chapter),  as  applicable,  in 
connection  with  a  business  combination 
transaction  pursuant  to 
$230.415(a)(l)(viii).  the  registration  fee 
may  be  calculated  on  the  basis  of  the 
maximum  offering  price  of  all  the 
securities  listed  in  the  "Calculation  of 
Registration  Fee"  table. 

0.  By  revising  §  230.462  to  read  as 
follows: 

1230.462   EffwitveDaleefaltoglstrMion 
Statement  FHmi  on  Fonn  8-0,  and  on 
Caftain  Fonns  S-3  and  F-3. 

A  registration  statement  on  Form  S- 
8  ($  239.16b  of  this  chapter)  and  a 
registration  statement  on  Form  S-3 
(S  239.13  of  this  chapter)  or  on  Form  F- 
3  (§  239.33  of  this  chapter)  for  a 
dividend  or  interest  reinvestment  plan 
shall  become  effective  upon  filing  with 
the  Commission. 

10.  By  revi<ving  §  230.475a  to  read  as 
follows: 

{230.475a    Certain  pra^flectiva 
amendments  deemed  tiled  wtth  ttia  consent 
of  ttta  Commiseton. 

Amendments  to  a  registration 
statement  on  Form  F-2  (§239.32  of  this 
chapter)  r»;i,jting  to  a  dividend  or 
interest  reinvestment  plan,  or  on  Form 
S-4  (§  239.25  of  this  chapter)  complying 
with  General  Instruction  G  of  that  Form, 
filed  prior  to  the  effiactiveness  of  such 
registration  statement  shall  be  (teemed 
to  have  been  filed  with  a  consent  of  the 
Commission  and  shall  accordingly  be 
treated  as  part  of  the  registration 
statement 

11.  By  revising  paragraph  (b)  of 
S  230.477  to  read  as  follows: 

§230.477   Wlthdravwalofreglatration 
atalMnant  or  amendment. 


a  dividend  or  interest  reinvestment 
plan,  or  on  Form  S-4  (§  239.25  of  this 
chapter)  complying  with  General 
Instruction  G  of  that  Form,  and/or  any 
pre-effective  amendment  thereto,  will  be 
deemed  granted  upon  filing  if  such 
filing  is  made  prior  to  the  effective  date. 

12.  By  revising  paragraph  (c)  of 
§  230.502  to  read  as  follows: 

§230.502    General  condltiona  to  be  met 

(c)  Limitation  on  manner  of  offering. 
Except  as  provided  in  §  230.504(b)(1), 
neither  the  issuer  nor  any  person  acting 
on  its  behalf  shall  offer  or  sell  the 
securities  by  any  form  of  general 
solicitation  or  general  advertising, 
including,  but  not  limited  to,  the 
following: 

(1)  Any  advertisement,  article,  notice 
or  other  communication  published  in 
any  newspaper,  magazine,  or  similar 
media  or  broadcast  over  television  or 
radio:  and 

(2)  Any  seminar  or  meeting  whose 
attendees  have  been  invited  by  any 
general  solicitation  or  general 
advertising: 

Provided,  however,  that  publication  by 
an  issuer  of  a  notice  in  accordance  with 
§  230.135c  shall  not  be  deemed  to 
constitute  general  solicitation  or  general 
advertising  for  purposes  of  this  section. 
•        •        •        •        • 

13.  By  adding  paragraph  (b)(7)  to 
S  230.902  to  read  as  follows: 

§230.002    Deflnltlona. 


(b)  Directed  selling  efforts.  *  *  * 

(7)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  publication  by  an  issuer 
of  a  notice  in  accordance  with  §  230.135 
or  §  230.135c  shall  not  be  deemed 
"directed  selling  efforts. " 


PAFTT  23»-f  ORMS  PRESCRiBEO 
UNDER  THE  SECURITIES  ACT  OF  1933 

14.  The  authority  citation  for  Part  239 
continues  to  read  in  {muI  as  follows: 

Authority:  15  U.S.C  77f.  77g.  77h.  77j.  778. 
778S8,  78c  78/,  78m.  78n.  78o(d).  78w(a), 
78/Ad).  79e,  79f.  79g.  79j,  79/.  79m.  79n,  79q. 
79t.  80s-«.  »0e-29. 80B-30  and  80a-37, 
unlets  otherwise  noted. 


(b)  Any  application  for  withdrawal  of 
a  registration  statement  filed  on  Form 
F-2  (§  239.32  of  this  chapter)  relating  to 


15.  By  revising  paragraph  (c)  of  Item 
11  and  Instructions  to  Item  11  of  Form 
F-1  (§  239.31)  to  read  as  follows: 

Note:  For  P-1  does  not  and  these 
amendments  will  not  appear  in  the  Gxie  of 
Fedefal  Regulations. 
Fonn  F-1 


Item  11.  Infomiation  With  Respect  to  the 
Registrant 

(c)  Infonnation  required  by  Item  17  of 
Form  20-P  may  be  furnished  in  lieu  of  the 
information  specified  by  Item  18  thereof  if 
the  only  securities  being  registered  are  non- 
convertible  securities  that  are  "investment 
grade  securities,"  as  deflned  below,  or  the 
only  securities  to  be  registered  are  to  be 
offered:  (1)  upon  the  exercise  of  outstanding 
rights  granted  by  the  issuer  of  the  securities 
to  be  offered,  if  such  rights  are  granted  on  a 
pro  rata  basis  to  all  existing  security  holders 
of  the  class  of  securities  to  which  the  rights 
attach  and  there  is  no  standby  underwriting 
in  the  United  States  or  similar  arrangement; 
or  (2)  pursuant  to  a  dividend  or  interest 
reinvestment  plan;  or  (3)  upon  the 
conversion  of  outstanding  convertible 
securities  or  upon  the  exercise  of  outstanding 
transferable  warrants  issued  by  the  issuer  of 
the  securities  to  be  offered,  or  by  an  afTiliate 
of  such  issuer. 

Instructions 

1.  Attention  is  directed  to  Section  tO(aU3) 
of  the  Securities  Act. 

2.  A  non-convertible  security  is  an 
investment  grade  security  if,  at  the  time  of 
sale,  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that  term  is 
used  In  Rule  15c3-l(c)(2)(vi)(F)  under  the 
Exchange  Act  (S  240.15c3-1(cK2)(viMF)  of 
this  chapter)  has  rated  the  security  in  one  of 
its  generic  rating  categories  that  signifies 
investment  grade:  typically,  the  four  highest 
rating  categories  (within  which  there  may  be 
sub-categories  or  gradations  indicating 
relative  standing)  signify  investment  grade. 

•  •         •         •         • 

16.  By  revising  paragraph  (b)(2). 
Instruction  2  to  paragraph  (b),  and 
paragraph  (d)  of  §  239.32;  revising 
General  Instruction  I.B.2.  and 
Instruction  2  thereto,  and  revising 
General  Instruction  I.D.  of  Form  F-2 
(§  239.32)  to  read  as  follows: 

§239..32  Form  F-2,  for  regtstrallon  under 
ttte  SaeurMaa  Act  o(  1033  lor  aacurltlea  of 
certain  foreign  private  Isauera. 

•  •        •        •        • 

(b)(1)  •  •  • 

(2)  The  provisions  of  paragraph 
(b)(l)(i)  of  this  section  do  not  apply  to 
any  registrant  if: 

(i)  The  aggregate  market  value 
worldwide  of  the  voting  stock  of  the 
registrant  held  by  non-affiliates  is  the 
equivalent  of  $75  million  or  more,  or  if 
non-convertible  securities  that  are 
"investment  grade  securities."  as 
defined  in  instructions  to  paragraph  (b) 
of  this  section,  are  being  registered:  and 

(ii)  The  registrant  has  film!  at  least  one 
Form  20-F  (§  249.220f  of  this  chapter). 
Form  40-F  (§  249.240f  of  this  chapter) 
or  Form  ItWC  (§  249.310  of  this  chapter) 
that  is  the  latest  required  to  have  been 
filed. 

Instructions  to  Paragraph  (b) 
1.  •  •  • 
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2.  A  non-convertible  security  is  an 
investment  grade  security  if.  at  the  time  of 
sale,  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that  term  is 
used  in  S240.15c3-l(c)(2)(vi)(F)  of  this 
chapter)  has  rated  the  security  in  one  of  its 
generic  rating  categories  that  signifies 
investment  grade;  typically,  the  four  highest 
rating  categories  (within  which  there  may  be 
sub-categories  or  gradations  indicating 
relative  standing)  signify  investment  grade. 

•  •         •         •         • 

(d)  The  nnancial  statements  included 
in  this  registration  statement  comply 
with  Item  18  of  Form  20-F  (§  249.220f 
of  this  chapter);  provided,  however,  that 
if  the  securities  being  registered  are  non- 
convertible  securities  that  are 
"investment  grade  securities,"  as 
defined  in  instructions  to  paragraph  (b) 
of  this  section,  such  financial  statements 
comply  with  either  Item  17  or  Item  18 
of  Form  20-F  (§  249.220f  of  this 
chapter). 

•  •        •        •        • 

Note:  Form  F-2  does  not  and  these 
amendments  will  not  apptear  in  the  Code  of 
Federal  Regulations. 

Forni  F-2 

•  •         •  •         • 

GENERAL  INSTRUCTIONS 

I.  Eligibility  Requirements  for  Use  of  Form  F- 
2 


R1.*  •   * 

2.  The  provisions  of  this  paragraph  B.l.a. 
do  not  apply  to  any  registrant  if:  (i)  the 
aggregate  market  value  worldwide  of  the 
voting  stock  of  the  registrant  held  by  non- 
affiliates  is  the  equivalent  of  $75  million  or 
more,  or  if  non-convertible  securities  that  are 
"investment  grade  securities."  as  defined 
below,  are  being  registered  and  (ii)  the 
registrant  has  filed  at  least  one  Form  20-F. 
Form  40-F  or  Form  10-K  that  is  the  latest 
required  to  have  been  filed. 

Instructions 
!.•   *   • 

2.  A  non-convertible  security  is  an 
"investment  grade  security"  if,  at  the  time  of 
sale,  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that  term  is 
used  in  Rule  15c3-l(c)(2)(vi)(F)  under  the 
Exchange  Act  (§  240.15c3-l(c)(2)(vi)(F)  of 
this  chapter)  has  rated  the  security  in  one  of 
its  generic  rating  categories  that  signifies 
investment  grade;  typically,  the  four  highest 
rating  categories  (within  which  there  may  be 
sub-^tegories  or  gradations  indicating 
relative  standing)  signify  investment  grade. 
•         •         *         •         • 

0.  The  financial  statements  included  in 
this  registration  statement  comply  with  Item 
18  of  Form  2(V-F;  provided,  however,  that  if 
the  securities  being  registered  are  non- 
convertible  securities  that  are  "investment 
grade  securities,"  as  defined  above,  such 
financial  statements  comply  with  either  Item 
17  or  Item  18  of  Form  20-F. 


17.  By  revising  the  text  of  paragraph 
(g)  preceding  the  note  of  §  239.32  to  read 
as  follows: 

f  239.32  Fonn  F-2,  for  registration  under 
ttte  Securities  Act  of  1933  for  securities  of 
certain  foreign  prtvate  Issuers. 

•  •        •        •        • 

(g)  If  a  registrant  is  a  majority-owned 
subsidiary  that  does  not  meet  the 
conditions  of  these  eligibility 
requirements,  it  nevertheless  shall  be 
deemed  to  have  met  such  conditions  if 
its  parent  meets  the  conditions  and  if 
the  parent  fully  and  unconditionally 
guarantees  the  payment  obligations  on 
the  securities  being  registered,  and  the 
securities  being  registered  are  non- 
convertible  securities. 

•  •        •        •        • 

18.  By  amending  Form  F-2  (§  239.32) 
by  revising  the  first  sentence  of 
paragraph  G.  of  General  Instruction  I., 
revising  paragraph  (b)(2)  of  Item  11, 
revising  paragraph  (b)  of  Item  17.  and 
revising  Instruction  3  to  the  Signatures 
to  read  as  follows: 

Note:  Form  F-2  does  not,  and  these 
amendments  will  not,  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-2 

•  •         •         •         • 

GENERAL  INSTRUCTIONS 

I.  Eligibility  Requirements  for  Use  of  Form  F- 
2 

•  •         •  •         • 

G.  If  a  registrant  is  a  majority-owned 
subsidiary  that  does  not  meet  the  conditions 
of  these  eligibility  requirements,  it 
nevertheless  shall  be  deemed  to  have  met 
such  conditions  if  its  parent  meets  the 
conditions  and  if  the  parent  fully  and 
unconditionally  guarantees  the  payment 
obligations  on  the  securities  being  registered, 
and  the  securities  being  registered  are  non- 
convertible  securities. 


Item  11.  Material  Changes. 

(a)*  '  * 

(b)(1)*  *  • 

(2)  If  the  financial  statements  included  in 
this  registration  statement  in  accordance  with 
Item  12  are  not  sufficiently  current  to  comply 
with  the  requirements  of  Rule  3-19  of 
Regulation  S-X  (§  210.3-19  of  this  chapter), 
financial  statements  necessary  to  comply 
with  that  rule  shall  be  presented  (i)  directly 
in  the  prospectus,  (ii)  through  incorporation 
by  reference  and  delivery  of  a  Form  6-K 
identified  in  the  prospectus  as  containing 
such  financial  statements,  or  (iii)  through 
incorporation  by  reference  and  delivery  of  an 
amended  Form  2(>-F.  Form  40-F  or  Form  10- 
K.  in  which  case  the  prospectus  shall 
disclose  that  the  Form  20-F,  Form  40-F  or 
Form  10-K  has  been  so  amended. 
•         •         •         *         • 

Item  17.  Undertakings, 
(a)*  •  • 


(b)  The  registration  statement  shall  contain 
an  undertaking  substantially  as  follows: 

The  undersigned  registrant  hereby 
undertakes  to  deliver  or  cause  to  be  delivered 
with  the  prospectus,  to  each  person  to  which 
the  prospectus  is  sent  or  given:  the 
registrant's  latest  filing  on  Form  20-F,  Form 
40-F  or  Form  10-K;  and  any  filing  on  Form 
10-Q.  Form  8-K  or  Form  6-K  incorporated 
by  reference  into  the  prospectus. 
•         •         •         *         • 

SIGNATURES 


Instructions 

•  •         •         •         * 

3.  Where  eligibility  for  use  of  the  Form  is 
based  on  the  assignment  of  a  security  rating 
under  General  Instruction  IB. 2. .the 
registrant  may  sign  the  registration  statement 
notwithstanding  the  feet  that  such  security 
rating  has  not  been  assigned  by  the  fihng 
date,  provided  that  the  registrant  reasonably 
believes,  and  so  states,  that  the  security 
rating  requirement  will  be  met  by  the  time  of 
sale. 

•  •         •         •         • 

19.  By  amending  §  239.33  by  revising 
the  introductory  text  of  paragraph  (a) 
and  paragraphs  (a)(1)  and  (a)(2). 
removing  paragraph  (a)(4)  and  the 
Instruction  thereto,  redesignating 
paragraphs  (a)(5),  (a)(6)  and  {a)(7)  as 
paragraphs  (a)(4),  (a)(5)  and  (a)(6), 
revising  newly  designated  paragraph 
(a)(5)  and  the  first  sentence  of  the  Note 
following  newly  designated  paragraph 
(a)(5)(iii);  and  amending  Form  F-3  by 
revising  the  introductory  text  of  General 
Instruction  I.A.  and  General  Instructions 
I.A.I,  and  I.A. 2.,  removing  General 
Instruction  I.A. 4.  and  the  Instruction 
immediately  following,  redesignating 
General  Instructions  I.A.5.,  I.A.6.  and 
I.A.7.  as  General  Instructions  I.A.4., 
I.A.5.  and  I.A.6..  republishing  the 
introductory  text  and  revising 
paragraphs  (ii)  and  (iii)  of  newly 
redesignated  General  Instruction  I.A. 5. 
and  the  first  sentence  of  the  Note 
following  newly  redesignated  General 
Instruction  I.A.5.(iii)  to  read  as  follows: 

§  239.33    Form  F-3,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  foreign  private  issuers  offered 
pursuant  to  certain  types  of  transactions. 

•  •         •         •        • 

(a)  Registrant  requirements.  Except  as 
set  forth  in  this  paragraph  (a),  all 
registrants  must  meet  the  following 
conditions  in  order  to  use  this  Form  F- 
3  for  registration  under  the  Securities 
Act  of  securities  offered  in  the 
transactions  specified  in  paragraph  (b) 
of  this  section: 

(1)  The  registrant  has  a  class  of 
securities  registered  pursuant  to  section 
12(b)  of  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  or  has  a  class  of 
equity  securities  registered  pursuant  to 
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section  12(g)  of  the  Exchange  Act  or  is 
required  to  file  reports  pursuant  to 
section  15(d)  of  the  Exdiange  Act. 

(2)  The  registrant: 

(i)  Has  been  subfect  to  the 
requirements  of  section  12  or  15(d)  of 
the  Exchange  Act  and  has  filed  all  the 
material  required  to  be  filed  pursuant  to 
sections  13, 14  or  15(d)  of  the  Exchange 
Act  for  a  period  of  at  least  twelve 
calendar  months  immediately  preceding 
the  filing  of  the  registration  statement 
on  this  form;  and 

(ii)  Has  filed  in  a  timely  manner  all 
reports  required  to  be  filed  during  the 
twelve  calendar  months  and  any  portion 
of  a  month  immediately  preceding  the 
filing  of  the  registration  statement  and, 
if  the  registrant  has  used  (during  those 
twelve  calendar  months  and  that 
portion  of  a  month)  §  240.1 2b-25(b)  of 
this  chapter  with  respect  to  a  report  or 
a  portion  of  a  report,  that  report  or 
portion  thereof  has  actually  been  filed 
within  the  time  period  prescribed  by 
§  240.12b-25(b)  of  this  chapter. 

(5)  Majority-owned  subsidiaries.  If  a 
registrant  is  a  majority-owned 
subsidiary,  security  offerings  may  be 
registered  on  this  form  if: 

(i)  The  registrant-subsidiary  itself 
meets  the  Registrant  Requirements  and 
the  applicable  Transaction  Requirement: 

(ii)  The  parent  of  the  registrant- 
subsidiary  meets  the  Registrant 
Requirements  and  the  conditions  of  the 
Transaction  Requirement  set  forth  in 
paragraph  (b)(2)  of  this  section 
(Offerings  of  Certain  Debt  or  Preferred 
Securities)  are  met;  or 

(iii)  The  parent  of  the  registrant- 
subsidiary  meets  the  Registrant 
Requirements  and  the  applicable 
Transaction  Requirement  and  fully  and 
unconditionally  guarantees  the  payment 
obligations  on  the  securities  being 
registered,  and  the  securities  being 
registered  are  non-convertible  securities. 

Note:  In  the  situation  deicribed  in 
paragraph  (aK6Kiii)  of  this  section,  the 
parent-guarantor  is  the  issuer  of  a  separate 
security  consisting  of  the  guarantee  which 
must  be  concurrently  registered  but  may  be 
registered  on  the  same  registration  statement 
as  are  the  guaranteed  securities.  •  •  • 
•         •         •         •         • 

Note:  Form  P-3  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 


A.  Begistmnt  Bequiiementa 

Except  as  set  forth  below,  all  registrants 
must  meet  the  fbllowing  conditions  in  order 
to  use  this  Form  F-3  for  registration  under 
the  Securities  Act  of  securities  offered  in  the 
transactions  qiecifiad  in  LB.  below: 

1.  The  registrant  has  a  daas  of  securities 
registered  pursuant  to  Section  12(b)  of  the 
Seciuities  Exchange  Act  of  1934  ("Exchange 
Act")  or  has  a  class  of  equity  securities 
registered  pursuant  to  Section  12(g)  of  the 
Exchange  Act  or  is  required  to  RIe  reports 
pursuant  to  Section  15(d)  of  the  Exchange 
Act. 

2.  The  registrant:  (a)  has  been  subject  to  the 
requirement*  of  Section  12  or  15(d)  of  the 
Exdiange  Act  and  has  filed  all  the  material 
required  to  be  filed  pursuant  to  Sections  13, 
14  or  15(d)  of  the  Exchange  Act  for  a  period 
of  at  least  twelve  calendar  months 
immediately  preceding  the  filing  of  the 
registration  statement  on  this  Form;  and  (b) 
has  filed  in  a  timely  manner  all  reports 
required  to  be  filed  during  the  twelve 
calendar  months  and  any  portion  of  a  month 
immediately  preceding  the  filing  of  the 
registration  statement  and,  if  the  registrant 
has  used  (during  those  twelve  calendar 
months  and  that  portion  of  a  month)  Rule 
12b-25(b)  (§240.12b-25(h)  of  this  chapter) 
under  the  Exchange  Act  with  respect  to  a 
report  or  a  portion  of  a  report,  that  report  or 
portion  thereof  has  actually  been  filed  within 
the  time  period  prescribed  by  the  Rule. 


5.  Majority-owned  Subsidiaries 

If  a  registrant  is  a  majority-owned 
subsidiary,  security  offerings  may  be 
registered  on  this  Form  if: 

(!)•  '  ' 

(ii)  the  parent  of  the  registrant-subsidiary 
meets  the  Registrant  Requirements  and  the 
conditions  of  Transaction  Requirement  B.2. 
(Offerings  of  Certain  DeiA  or  Preferred 
Securities)  are  met;  or 

(iii)  the  parent  of  the  registrant-Bubsidiary 
meets  the  Registrant  Requirements  and  the 
applicable  Transaction  Requirements  and 
fully  and  unconditionally  guarantees  the 
payment  obligations  on  the  securities  being 
registered,  and  the  securities  being  registered 
are  non-convertible  securities. 

Note:  In  the  situation  described  in  (iii) 
above,  the  parent-guarantor  is  the  issuer  of  a 
separate  security  consisting  of  the  guarantee 
which  must  be  concurrently  registered  but 
may  be  registered  on  the  same  registration 
statement  as  are  the  guaranteed  seciuities. 


GENERAL  INSTRUCTIONS 

I.  Eligibility  Requirements  for  Use  of  Form  F- 
3 


20.  By  revising  paragraphs  (b)(1). 
(b)(2).  (b)(3)  and  (b)(4)  and  adding  an 
Instruction  to  paragraph  (b)(1)  of 
§  239.33:  and  by  revising  the  General 
Instructions  I.B.I. ,  I.B.2.,  LB.3.  and 
I.B.4.  of  Form  F-3  (§  239.33)  to  read  as 
follows: 

1239.33    Fonn  F-3.  for  registration  under 
the  Securitlee  Act  of  1933  of  aecurltles  of 
certain  foreign  private  issuers  offered 
pursuant  to  certain  type*  of  transactions. 


(b)*  •  • 

(1)  Primary  offering  by  certain 
registrants.  Securities  to  be  offiered  for 
cash  by  or  on  behalf  of  a  registrant, 
provided  that  the  aggregate  market  value 
worldwide  of  the  voting  stock  held  by 
non-affiliates  of  the  registrant  is  the 
equivalent  of  $75  million  or  more.  In  the 
case  of  seciuities  registered  pursuant  to 
this  paragraph,  the  financial  statements 
included  in  this  registration  statement 
must  comply  with  Item  18  of  Form  20- 
F  (§  249.220f  of  this  chapter). 

Instruction  to  Pamgraph  (bHD 

The  aggregate  market  value  of  the 
registrant's  outstanding  voting  stock  shall  be 
computed  by  use  of  the  price  at  which  the 
stock  was  last  sold,  or  the  average  of  the  bid 
and  aslced  prices  of  such  stock,  in  the 
principal  market  for  such  stock  as  of  a  date 
within  60  days  prior  to  the  date  of  filing.  See 
the  definition  of  "affiliate"  in  Securities  Act 
Rule  405  (§  230.405  of  this  chapter). 

(2)  Primary  offerings  of  non- 
convertible  investment  grade  securities. 
Non-convertible  securities  to  be  offered 
for  cash  if  such  securities  are  investment 
grade  securities.  A  non-convertible 
security  is  an  investment  grade  security 
if,  at  the  time  of  sale,  at  least  one 
nationally  recognized  statistical  rating 
organization  (as  that  term  is  used  in 
§240.15c3-l(c)(2)(vi)(F)  of  this  chapter) 
has  rated  the  security  in  one  of  its 
generic  rating  categories  that  signifies 
investment  grade:  typically,  the  four 
highest  rating  categories  (within  which 
there  may  be  subcategories  or  gradations 
indicating  relative  standing)  signify 
investment  grade.  In  the  case  of 
securities  registered  pursuant  to  this 
paragraph,  the  financial  statements 
included  in  this  registration  statement 
may  comply  with  Item  17  or  18  of  Form 
20-F  (§  249.220f  of  this  chapter). 

(3)  Transactions  involving  secondary 
offerings.  Outstanding  securities  to  be 
offered  for  the  account  of  any  person 
other  than  the  issuer,  including 
securities  acquired  by  standby 
underwriters  in  connection  with  the  call 
or  redemption  by  the  issuer  of  warrants 
or  a  class  of  convertible  securities.  In 
the  case  of  such  securities,  the  financial 
statements  included  in  this  registration 
statement  may  comply  with  Item  17  or 
18  of  Form  20-F  (§249.220f  of  this 
chapter).  In  addition.  Form  F-3 

(§  239.33)  may  be  used  by  affiliates  to 
register  securities  for  resale  pursuant  to 
the  conditions  specified  in  General 
Instruction  C  to  Form  S-8  (§  239.16b).  In 
the  case  of  such  seciuities,  the  financial 
statements  included  in  this  r^istration 
statement  must  comply  with  Item  18  of 
Form  20-F  (§  249.220f  of  this  chapter). 

(4)  Hig/its  offerings,  dividend  or 
interest  reinvestment  plans,  and 
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conversions  or  warmnta.  Securities  to  be 
offered: 

(i)  Upon  the  exercise  of  outstanding 
rights  granted  by  the  issuer  of  the 
securities  to  be  offered,  if  such  rights  are 
granted  pro  rata  to  all  existing  security 
holders  of  the  class  of  securities  to 
which  the  rights  attach;  or 

(ii)  Pursuant  to  a  dividend  or  interest 
reinvestment  plan;  or 

(iii)  Upon  the  conversion  of 
outstanding  convertible  securities  or 
upon  the  exercise  of  outstanding 
transferable  warrants  issued  by  the 
issuer  of  the  securities  to  be  offered,  or 
by  an  affiliate  of  such  issuer;  Provided, 
if  the  aggregate  market  value  of  the 
voting  stock  held  by  non-affiliates  of  the 
issuer  is  not  $75  million  or  more,  the 
issuer  has  sent  to  all  record  holders  of 
such  rights,  or  to  all  participants  in  such 
plans,  or  to  all  record  holders  of  such 
convertible  securities  or  transferable 
warrants,  respectively,  within  the 
twelve  calendar  months  immediately 
preceding  the  filing  of  the  registration 
statement,  the  issuer's  latest  Form  20-F 
{§  249.220f  of  this  chapter),  Form  10-K 
(§  249.310  of  this  chapter).  Form  40-F 
(§  249.240f  of  this  chapter),  or  Form  10 
(§  249.210  of  this  chapter)  filed  pursuant 
to  the  Exchange  Act  or,  if  no  such 
annual  report  or  Exchange  Act 
registration  statement  has  been  filed 
with  the  Commission,  the  prospectus  of 
the  issuer's  latest  Securities  Act 
registration  statement  filed  with  the 
Commission.  In  the  case  of  securities 
registered  pursuant  to  this  paragraph, 
the  financial  statements  included  in  this 
registration  statement  may  comply  with 
Item  17  or  18  of  Form  20-F  (§  249.2201 
of  this  chapter).  The  registration  of 
securities  to  be  offered  or  sold  in  a 
standby  underwriting  in  the  United 
States  or  similar  arrangement  is  not 
permitted  pursuant  to  this  paragraph. 
See  paragraphs  (b)  (1),  (2)  and  (3)  of  this 
section. 

Note:  Fonn  F-3  does  not  appear  and  these 
amendmeDts  will  not  appear  in  the  Code  of 

Federal  Regulations. 

Fonn  F-3 


General  Instructions 

I.  Eligibility  Requirements  foi  Use  of  Form 


F-3 


B.  Tmnsaction  Requirements 

•         ••••' 

1.  Primary  Offerings  by  Certain  Registrants 

Securities  to  be  offered  far  cash  by  ot  on 
behalf  of  a  registrant,  provided  that  the 
aggregate  market  value  worldwide  of  the 
voting  stock  held  by  non-affiliates  of  the 
registrant  is  the  equivalent  of  $75  million  or 


more.  In  the  case  of  securities  registered 
pursuant  to  this  paragraph,  the  rmancial 
statements  included  in  this  registration 
statement  must  comply  vrith  Item  18  of  Form 
20-F. 

Instruction 

The  aggregate  market  value  of  the 
registrant's  outstanding  voting  stock  shall  be 
computed  by  use  of  the  price  at  which  the 
stock  was  last  sold,  or  the  average  of  the  bid 
and  asked  prices  of  sikJi  stock,  in  the 
principal  market  for  sxtch  stock  as  of  a  date 
within  60  days  prior  to  the  date  of  filing.  See 
the  definition  of  "affiliate"  in  Securities  Act 
Rule  405  ($  230.405  of  this  chapter). 

2.  Primary  Offerings  of  Non<onvertible 
Investment  Grade  Securities 

Non-convertible  securities  to  be  offered  for 
cash  if  such  securities  are  "investment  grade 
securities."  A  non-convertible  security  is  an 
"investment  grade  security"  if.  at  the  time  of 
sale,  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that  term  is 
used  In  Rule  15c3-l(cM2Kvi)(F)  under  the 
Exchange  Act  (§240.15c3-l(c)(2){vi)(F)  of 
this  chapter))  has  rated  the  security  in  one  of 
its  generic  rating  categorios  that  signifies 
investment  grade;  typically,  the  four  highest 
rating  categories  (within  which  there  may  be 
subcategories  or  gradations  indicating 
relative  standing)  signify  investment  grade. 
In  the  case  of  securities  registered  purstunt 
to  this  paragraph,  the  finar»cial  statements 
included  in  this  registration  statement  may 
comply  with  Item  17  or  18  of  Form  20-F. 

3.  Transactions  Involving  Secondary 
Offerings 

Outstanding  securities  to  be  offered  for  the 
account  of  any  person  other  than  the  issuer, 
including  securities  acquired  by  standby 
underwriters  in  connection  with  the  call  or 
redemption  by  the  issuer  of  warrants  or  a 
class  of  convertible  securities.  In  the  case  of 
such  seciirities,  the  financial  statements 
included  in  this  registration  statement  may 
comply  with  Item  17  or  18  of  Form  20-4'.  in 
addition.  Form  F-3  may  be  used  by  affiliates 
to  register  securities  for  resale  pursuant  to  the 
conditions  specified  in  General  Instruction  C 
to  Form  S-9  (§  239  16b  of  this  chapter).  In  the 
case  of  such  securities,  the  financial 
statements  included  in  this  registration 
statement  must  comply  with  Item  18  of  Form 
20-F  (§  249.220f  of  Uiis  chapter). 

4.  Rights  Offerings,  Dividend  or  Interest 
Reinvestment  Plans,  and  Conversions  or 
Warrants 

Securities  to  be  offered:  (a)  upon  the 
exercise  of  outstanding  rights  granted  by  the 
issuer  of  the  securities  to  be  offered,  if  such 
rights  are  granted  pro  rata  to  all  existing 
security  holders  of  the  class  of  securities  to 
which  the  rights  attach;  or  (b)  pursuant  to  a 
dividend  or  interest  reinvestment  plan;  or  (c) 
upon  the  conversion  of  outstanding 
convertible  seciuities  or  upon  the  exercise  of 
outstarHling  transferable  warrants  issued  by 
the  issuer  of  the  securities  to  be  offered,  or 
by  an  affiliate  of  such  issuer.  Provided,  if  the 
aggregate  market  value  of  the  voting  stock 
held  by  non-affiliates  of  the  issuer  is  not  $75 
million  or  more,  the  issuer  has  sent  to  all 
record  holders  of  such  rights,  or  to  all 


participants  in  such  plans,  or  to  all  record 
holders  of  sudi  convertible  securities  or 
transferable  warrants,  respectively,  within 
the  twelve  calendar  months  immediately 
preceding  the  filing  of  the  registration 
statement,  the  issuer's  latest  Fonn  20-F, 
Fonn  10-K.  Form  40-F.  or  Form  10  filed 
pursuant  to  the  Exchange  Act  or,  if  no  such 
annual  report  or  Exchange  Act  registratioa 
statement  has  been  filed  with  the 
Commission,  the  prospectus  of  the  issuer's 
latest  Securities  Act  registration  statement 
filed  with  the  Commission.  In  the  case  of 
securities  registered  pursuant  to  this 
paragraph,  the  financial  statements  included 
in  this  registration  statement  may  comply 
with  Item  17  or  18  of  Form  20-F.  The 
registration  of  securities  to  be  offered  or  sold 
in  a  standby  underwriting  In  the  United 
States  or  similar  arrangement  is  not 
permitted  pursuant  to  this  paragraph.  See 
paragraphs  (b)  (1),  (2)  and  (3)  of  this  section. 

21.  By  adding  paragraph  C  to  General 
Instruction  II.  of  Form  F-3(§  239.33)  to  read 
as  follows: 

Note:  Form  F-3  does  not  appear  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 


General  Instructions 

II.  Application  of  General  Rules  and 

Regulations 

•         •         •         •         • 

C  Where  two  or  more  classes  of  securities 
being  registered  on  this  Form  pursuant  to 
General  Instruction  I.B.I,  or  I.B.2.  are  to  be 
offered  on  a  delaj^d  or  continuous  basis 
pursuant  to  Rule  415(aMl){x) 
(S230.415(a)(l)(x)ofthis  chapter),  Rule 
457(o)  (§  230.457(o)  of  this  chapter)  pennits 
the  registration  fee  to  be  calculated  on  the 
basis  of  the  maximum  offering  price  of  all  the 
securities  listed  in  the  "Calculation  of 
Registration  Fee"  table  ("Fee  Table").  In  this 
event,  while  the  Fee  Table  would  list  each  of 
the  classes  of  securities  being  registered  and 
the  aggregate  proceeds  to  be  raised,  the  Fee 
Table  need  not  sp)ecify  for  each  class 
information  as  to  the  amount  to  be  registered, 
proposed  maximum  offering  price  jjer  unit 
and  proposed  maximum  aggr^ate  oSerlng 
price. 

22.  By  revising  the  first  sentence  of 
General  Instruction  ill.  of  Form  F-3 
(§  239.33)  and  removing  the  second  and 
third  sentences  of  General  Instruction 
m.  of  Form  F-3  (§239.33)  to  read  as 
follows: 

Note:  Form  F-3  does  not  appear  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 


General  Instructions 
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III.  Dividend  or  Interest  Reinvestment  Plans: 
Filing  and  Effectiveness  of  Registration 
Statement;  Requests  for  Confidential 
Treatment 

Original  registration  statements  on  this 
Form  F-3  solely  with  respect  to  securities 
offered  pursuant  to  dividend  or  interest 
reinvestment  plans  shall  become  effective 
automatically  upon  filing  (Rule  456, 
§  230.4S6  of  this  chapter)  pursuant  to  the 
provisions  of  Section  8(a)  of  the  Act  (Rule 
462.  S  230.462  of  this  chapter).  *  •  * 

23.  By  amending  Item  11  of  Form  F- 
3  (§  239.33)  by  revising  paragraph  (a), 
paragraph  (b)(1)  introductory  text  and 
paragraph  (b)(2)  to  read  as  follows: 

NotK  Form  F-3  does  not  appear  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 


Item  11.  Material  Changes 

(a)  Describe  any  and  all  material  changes 
in  the  registrant's  a^ira  that  have  occurred 
since  the  end  of  the  latest  fiscal  year  for 
which  certified  financial  statements  are 
included  in  this  registration  statement  in 
accordance  with  Item  12  of  this  Form  and 
that  have  not  been  described  in  a  report  on 
Form  6-K  (§  249.306  of  this  chapter).  Form 
10-Q  (§  249.308a  of  this  chapter)  or  Form  8- 
K  (§  249.308  of  this  chapter)  filed  under  the 
Exchange  Act  and  incorporated  by  reference 
pursuant  to  Item  12  of  this  Form. 

(b)(1)  Include  in  the  prospectus,  if  not 
included  in  documents  incorporated  by 
refierence  into  the  prosp>ectus  pursuant  to 
Item  12  or  a  prospectus  previously  filed 
pursuant  to  Rule  424(b)  or  (c)  under  the 
Seciu'ities  Act  or,  where  no  prospectus  was 
required  to  be  filed  pursuant  to  Rule  424(b), 
the  prospectus  included  in  the  registration 
statement  at  effectiveness,  or  a  Form  8-K 
filed  during  either  of  the  two  preceding 
years: 

(i)*  •  ' 

(2)  If  the  financial  statements  included  in 
this  registration  statement  in  accordance  with 
Item  12  are  not  sufficiently  current  to  comply 
with  the  requirements  of  Rule  3-19  of 
Regulation  S-X  (§  210.3-19  of  this  chapter), 
financial  statements  necessary  to  comply 
with  that  rule  shall  be  presented  (i)  directly 
in  the  prospectus,  (ii)  through  incorporation 
by  reference  of  a  Form  6-K  identified  in  the 
prospectus  as  containing  such  financial 
statements,  or  (iii)  through  incorporation  by 
reference  of  an  amended  Form  20-F,  Form 
40-F  or  Form  10-K,  in  which  case  the 
prospectus  shall  disclose  that  the  Form  20- 
F,  Form  40-F  or  Form  lO-K  has  been  so 
amended. 


24.  By  amending  Item  12  of  Form  F- 
3  (§  239.33)  by  revising  paragraphs  (a), 
(b)  and  (c)  to  read  as  follows: 

Note:  Forms  F-3  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 


Item  12.  Incorporation  of  Certain  Information 
by  Reference. 

(a)  The  registrant's  latest  Form  20-F,  Form 
40-F,  Form  lO-K  or  Form  10  filed  pursuant 
to  the  Exchange  Act  shall  be  incorporated  by 
reference.  If  no  such  annual  rep>ort  or 
registration  statement  has  been  filed  by  the 
registrant,  the  registrant's  most  recent 
prospectus  filed  pursuant  to  Rule  424  (b)  or 
(c)  under  the  Securities  Act  or,  where  no 
prospectus  was  required  to  be  filed  pursiiant 
to  Rule  424(b),  the  prospectus  included  at 
effectiveness  of  the  registrant's  most  recent 
registration  statement  under  the  Securities 
Act  shall  be  incorporated  by  reference.  Any 
report  on  Form  10-Q  or  Form  8-K  filed  since 
the  date  of  filing  of  the  annual  re[X)rt, 
registration  statement  or  pros[)ectus 
incorporated  by  reference  also  shall  be 
incorporated  by  reference.  If  capital  stock  is 
to  be  registered  and  securities  of  the  same 
class  are  registered  under  Section  12  of  the 
Exchange  Act,  the  description  of  such  class 
of  securities  which  i*  contained  in  a 
registration  statement  filed  under  the 
Exchange  Act.  including  any  amendment  or 
reports  filed  for  the  purjxtse  of  updating  such 
description  shall  be  incorporated  by 
reference. 

Instruction 


(b)  The  prospectus  shall  also  state  that  all 
subsequent  annual  reports  filed  on  Form  20- 
F.  Form  40-F  or  Form  10-K,  and  all 
subsequent  filings  on  Forms  10-Q  and  8-K 
filed  by  the  registrant  pursuant  to  the 
Exchange  Act,  prior  to  the  termination  of  the 
offering,  shall  be  deemed  to  be  incorporated 
by  reference  into  the  prospectus. 

(c)  The  registrant  may  incorporate  by 
reference  any  Form  6-K  meeting  the 
requirements  of  this  Form.  If  the  registrant 
intends  to  incorporate  any  Form  6-K 
subsequently  submitted  to  the  Commission, 
the  prospectus  shall  state  that  the  registrant 
may  incorporate  such  Forms  6-K  by 
identifying  in  such  Forms  that  they  are  being 
incorporated  by  reference  into  this  Form. 

Instructions 

•         •         •         •         * 

25.  By  revising  Instruction  3.  to  the 
Signatures  of  Form  F-3  (§  239.33)  to 
read  as  follows: 

Note:  Form  F-3  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 


SIGNATURES 


3.  Where  eligibility  for  use  of  the  Form  is 
based  on  the  assignment  of  a  security  rating 
pursuant  to  General  Instruction  I.B.2.,  the 
registrant  may  sign  the  registration  statement 
notwithstanding  the  feet  that  such  security 
rating  has  not  been  assigned  by  the  filing 
date,  provided  that  the  registrant  reasonably 
believes,  and  so  states,  that  the  secxirity 
rating  requirement  will  be  met  by  the  time  of 
sale. 

26.  By  amending  Form  F-4  (§  239.34) 
by  revising  General  Instruction  B.l.(a) 


and  B.l.(a)(ii)C,  adding  paragraph  3.  to 
General  Instruction  D.,  revising 
paragraphs  (a),  (b)  and  (c)  of  Item  10, 
revising  the  introductory  text  and 
paragraphs  (a)(1),  (a)(2)  and  Instruction 
1  following  paragraph  (a)(3)  of  Item  11 
to  read  as  follows: 

Note:  Form  F~4  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-4 


General  Instructions 


B.  Information  with  Respect  to  the 
Registrant. 
1.  •  •  • 

(a)  Items  10  and  11  of  this  Form,  if  the 
registrant  elects  this  alternative  and  meets 
the  following  requirements  for  use  of  Form 
F-3  (§239.33  of  this  chapter)  (hereinafter, 
with  respect  to  the  registrant,  "meets  the 
requirements  for  use  of  Form  F-3")  for  this 
offering  of  securities: 

(ii)  One  of  the  following  is  met: 

•  '      •        *         •         • 

C  The  registrant  is  a  majority-owned 
subsidiary  and  one  of  the  conditions  of 
General  Instruction  I.A.5.  of  Form  F-3  is  met. 

•  •         •         •         • 

D.  Application  of  General  Rules  and 
Regulations. 

•  *         •         •         • 

3.  Where  two  or  more  classes  of  securities 
being  registered  on  this  Form  are  to  be 
offered  on  a  delayed  or  continuous  basis 
pursuant  to  Rule  415(a)(l)(viii) 
(§230.415(a)(l)(viii)  of  this  chapter).  Rule 
457(o)  (§  230.457(o)  of  this  chapter)  permits 
the  registration  fee  to  be  calculated  on  the 
basis  of  the  maximum  offering  price  of  all  the 
securities  listed  in  the  "Calculation  of 
Registration  Fee"  table  ("Fee  Table")  if  the 
securities  are  being  registered  by  an  issuer 
eligible  to  use  Form  F-3.  In  this  event,  while 
the  Fee  Table  would  list  each  of  the  classes 
of  securities  being  registered  and  the 
aggregate  proceeds  to  be  raised,  the  Fee  Table 
need  not  specify  for  each  class  information 
as  to  the  amount  to  be  registered,  proposed 
maximum  offering  price  per  unit  and 
proposed  maximum  aggregate  offering  price. 

Item  10.  Information  with  Respect  to  Certain 
Form  F-3  Registrants. 

(a)  Describe  any  and  all  material  changes 
in  the  registrant's  affairs  that  have  occurred 
since  the  end  of  the  latest  fiscal  year  for 
which  audited  financial  statements  are 
incorporated  by  reference  in  accordance  with 
Item  11  of  this  Form  and  that  have  not  been 
described  in  a  report  on  Form  6-K  (§  249.306 
of  this  chapter).  Form  10-Q  (§  249.308a  of 
this  chapter)  or  Form  8-K  (§  249.308  of  this 
chapter)  fileid  under  the  Exchange  Act; 

(b)  If  the  financial  statements  incorporated 
by  reference  in  accordance  with  Item  11  of 
this  Form  are  not  sufficiently  current  to 
comply  with  Rule  3-19  of  Regulation  S-X 
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(S  210.3-19  of  this  chapter),  financial 
statements  necessary  to  comply  with  that 
rule  shall  be  presented  either  in  the 
prospectus,  in  an  amended  Form  2(>-F.  40- 
F  or  10-K  (in  which  case  the  prospectus  shall 
disdoee  that  such  form  has  been  so 
amended),  or  in  a  Form  6-K.  Form  10-Q  or 
Form  B-K;  and 

(c)  Include  in  the  prospectus,  if  not 
incorporated  by  reference  from  the 
docuroenu  filed  under  the  Exchange  Act 
speciHed  in  Item  11  of  this  Form,  from  a 
prospectus  previously  filed  pursuant  to  Rule 
424  (b)  or  (c)  under  the  Securities  Act 
($  230.424  of  this  chapter)  or.  where  no 
prospectus  was  required  to  be  filed  pursuant 
to  Rule  424(b).  the  prospectus  included  in 
the  registration  statement  at  effectiveness,  or 
from  a  Form  &-K  filed  during  either  of  the 
two  preceding  fiscal  years: 

Item  11.  Incorporation  of  Certain  Information 
by  Reference. 

If  the  registrant  furnishes  information  in 
accordance  with  the  provisions  of  Item  10  of 
this  Form: 

(a)-  •  • 

(1)  The  registrant's  latest  annuel  report  on 
Form  20-F,  on  Form  10-K  or,  in  the  case  of 
registrants  described  in  General  Instruction 
A.(2)  of  Fonn  40-F.  on  Form  40-F  filed 
pursuant  to  section  1 3(a)  or  1 5(d)  of  the 
Exchange  Act  which  contains  financial 
statements  for  the  registrant's  latest  fiscal 
year  for  which  a  Form  20-F.  Form  10-K  or 
Form  40-F  was  required  to  be  filed;  or,  if  no 
such  annual  report  has  been  filed,  the 
registrant's  most  recent  registration  statement 
on  Form  20-F,  Form  10  or.  in  the  case  of 
registrants  described  in  General  instruction 
A.(2)  of  Form  40-F.  on  Form  40-F.  or  the 
registrant's  most  recent  prospectus  filed 
pursuant  to  Rule  424  (b)  or  (c)  under  the 
Securities  Act  or,  where  no  prospectus  was 
required  to  be  filed  pursuant  to  Rule  424(b). 
the  prospectus  included  at  effectiveness  of 
the  registrant's  most  recent  r^istration 
statement  under  the  Securities  Act; 

(2)  All  reports  filed  pursuant  to  sections 
13(a)  or  15(d)  of  the  Exchange  Act  since  the 
end  of  the  fiscal  year  covered  by  the  financial 
statements  in  the  report  or  registration 
statement  incorporated  pursuant  to  Item 
11(a)(1)  of  this  Form;  and 

•    11     •     ■     • 

Instructions 

1.  All  annual  reports  or  registration 
statements  incorporated  by  reference 
pursuant  to  Item  11  of  this  Form  shall 
contain  financial  statements  that  comply 
with  Item  18  of  Form  20-F  except  that 
financial  statements  of  the  registrants  may 
comply  with  Item  17  of  Form  20-F  if  the  only 
securities  being  r^stered  are  investment 
grade  securities  as  defined  in  the  General 
Instructions  to  Form  F-3. 


(a)(4),  the  introductory  text  of  paragraph 
(b),  the  first  sentence  of  paragraph  (b)(2), 
and  paragraph  (b)(3){vii)  of  Item  12  to 
read  as  follows: 

Mole:  Form  F-4  does  not  and  these 
amendmenu  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-4 


27.  By  amending  Form  F-4  (§  239  J4) 
by  revising  the  second  sentence  of  the 
introductory  text  of  Item  12.  revising  tbe 
introductory  text  of  paragraph  (a), 
paragraph  (a)(1).  the  introductory  text  of 
paragraph  (a)(2),  paragraphs  (aM3)  and 


Item  12.  Infonnation  with  Respect  to  F-2  or 
F-3  Registrants. 

*  •  '  However,  the  registrant  shall  not 
provide  prospectus  information  in  tbe 
manner  allowed  by  paragraph  (a)  of  this  Item 
if  the  financial  statements  ir>corporated  by 
reference  pursuant  to  Item  1 3  o/this  Form 
reflect:  (1)*   •  • 

(a)  If  the  registrant  elects  to  deliver  this 
prospectus  together  with  the  annual  report  or 
registration  statement  incorporated  by 
reference  pursuant  to  Item  13.  or  a  complete 
and  legible  facsimile  thereof: 

(1)  Indicate  that  the  prospectus  is 
accompanied  by  such  annual  report  or 
registration  statement. 

(2)  If  the  financial  statenwnts  incorporated 
by  reference  pursuant  to  Item  13  of  this  Form 
are  not  sufficiently  current  to  comply  with 
Rule  3-19  of  Relation  S-X.  provide  the 
information  required  by  Rule  10-01  of 
Regulation  S-X  and  Item  9  of  Fonn  20-F  by 
one  of  the  following  means:  •  •  • 

(3)  If  not  reflected  in  the  registrant's  annual 
report  or  registration  statement  incorporated 
by  reference  in  accordance  with  Item  13  of 
this  Form,  provide  infonnation  required  by 
Rule  3-05  and  Article  11  of  Regulation  S-X 
with  respect  to  transactions  other  than  that 
pursuant  to  which  the  securities  being 
registered  are  to  be  issued. 

(4)  Describe  any  and  all  material  changes 
in  the  registrant's  affairs  that  have  occurred 
since  the  end  of  the  latest  fiscal  year  for 
which  audited  financial  statements  are 
incorporated  by  reference  in  accordance  with 
Item  13  of  this  Form  and  that  have  not  been 
described  in  a  report  on  Form  6-K,  Form  10- 
Q  or  Form  8-K  delivered  with  the  prospectus 
in  accordance  with  paragraph  (2)(ii)  of  this 
Item. 

(5)«  •  • 

(b)  If  the  registrant  elects  not  to  deliver  its 
annual  report  or  registration  statement 
incorporated  by  reference  pursuant  to  Item 
13  to  the  securityholders  of  tbe  company  to 
be  acquired: 

(D*  •  • 

(2)  Include  financial  statements  and 
information  as  required  by  Item  18  of  Form 
20-F,  except  that  financial  statements  of  the 
registrants  may  comply  with  Item  17  of  Form 
20-F  if  the  only  securities  being  registered 
are  investment  grade  securities  as  defined  in 
the  General  Instructions  to  Form  F-2.  •  •  • 

(3)«  •  • 

(vii)  Financial  statements  required  by  Item 
18  of  Form  20-F,  except  that  financial 
statements  of  the  registrants  may  comply 
with  Item  17  of  Form  20-P  if  the  only 
securities  being  registered  are  investment 
grade  securities  as  defined  in  the  Genera) 
Instructions  to  Form  F-2,  and  financial 
information  required  by  Rule  3-05  and 
Article  11  of  Regulation  S-X  with  respect  to 


transactions  other  than  that  pursuant  to 
which  the  securities  being  registered  are  to  be 
Issued  (Schedules  required  under  Regulation 
S-X  shall  be  filed  as  "Fmancial  Statement 
Schedules"  pursuant  to  Item  21  of  this  Form, 
but  need  not  be  provided  with  respect  to  the 
company  being  acquired  if  infonnation  is 
being  furnished  pursuant  to  Item  t7(a)  ofthis 
Form);  and 


28.  By  amending  Form  F-4  (§  239.34) 
by  revising  Item  13,  revising  the 
intrt>ductory  text  of  Item  14  and  revising 
paragraph  (h)  of  Item  14  to  reed  as 
follows  and  revising  the  phrase  "Secticm 
13(a)  or  15(d)  of  the  Exchange  Act,  or" 
to  read  "Section  13(a)  or  15(d)  of  the 
Exchange  Act,  and"  in  paragraph  (a)  of 
Item  17: 

Note:  Form  F-4  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-4 


Item  13.  Incorporation  of  Certain  Information 
by  Reference. 

If  the  registrant  furnishes  Information  in 
accordance  with  the  provisions  of  Item  12  of 
this  Form,  incorporate  by  reference  into  the 
prospectus,  by  means  of  a  statement  to  that 
effect  in  the  prospectus  listing  all  documents 
so  incorporated,  the  docvtments  listed  in 
paragraphs  (a)  and,  if  applicable,  (b)  below: 

(a)  The  registrant's  latest  annual  report  on 
Form  20-F,  on  Form  10-K  or,  in  the  case  of 
registrants  described  in  General  Instruction 
A.(2)  of  Form  40-F,  on  Form  40-F  filed 
pursuant  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act  which  contains  audited 
financial  statements  for  the  registrant's  latest 
fiscal  year  for  which  a  Form  20-F,  Form  10- 
K  or  Form  40-F  was  required  to  be  filed;  or, 
if  no  such  annual  report  has  been  filed,  the 
registrant's  most  recent  registration  statement 
on  Form  20-F,  Fonn  10  or,  in  the  case  of 
registrants  described  in  General  Instruction 
A.(2)  of  Form  40-F,  on  Form  40-F,  or  the 
registrant's  most  recent  prospectus  filed 
pursuant  to  Rule  424(b)  or  (c)  under  tbe 
Securities  Act  or.  where  no  prospectus  was 
required  to  be  filed  pursuant  to  Rule  424(b). 
the  prospectus  included  at  effectiveness  of 
the  registrant's  most  recent  registration 
statement  under  the  Securities  Act;  and 

(b)  All  other  reports  filed  pursuant  to 
Section  13(a)  or  15(d)  of  tbe  Exchange  Act 
since  the  end  of  the  fiscal  year  covered  by  tbe 
financial  statements  in  the  report  or 
r^istration  statement  incorporated  pursuant 
to  Item  13(a)  ofthis  Fonn. 

Instructions 

1.  All  annual  reports  or  registration 
statements  incorjxjrated  by  reference 
pursuant  to  Item  13  ofthis  Form  shall 
contain  financial  statements  that  comply 
with  Item  18  of  Form  20-F,  except  tiut 
financial  statements  of  the  registrants  may 
comply  with  Item  17  of  Form  20-F  if  the  only 
securities  being  registered  are  investment 
grade  securities  as  defined  in  the  General 
Instructions  to  Form  F-2. 

2.  Where  common  equity  securities  are 
being  issued,  the  information  required  by 
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Item  5  of  Form  25-F,  nature  of  trading 
markets,  should  be  updated  to  cover  any 
subsequent  interim  periods  for  which  interim 
financial  statements  are  required  to  be 
included  to  comply  with  Rule  3-19  of 
Regulation  S-X.  Such  updating  may  be  made 
in  the  prospectus,  in  an  amended  Form  20- 
F,  Form  10-K  or  Form  40-F  or  in  a  Form  6- 
K.  Form  10-Q  or  Form  8-K. 

3.  The  registrant  may  incorporate  by 
reference  and  deliver  with  the  prospectus 
any  Form  6-IC  Form  10-Q  or  Form  8-K 
containing  information  meeting  the 
requirements  of  Form  F-2.  See  Rules  4- 
01(a)(2)  and  10-01  of  Regulation  S-X  and 
Item  18  of  Form  20-F. 

4.  Attention  is  directed  to  Rule  439 
regarding  consent  to  the  use  of  material 
incorporated  by  reference. 

Item  14.  Information  with  Respect  to  Foreign 
Registrants  Other  Than  F-2  or  F-3 
Registrants. 

If  the  foreign  registrant  does  not  meet  the 
requirements  for  use  of  Form  F-2  or  F-3,  or 
otherwise  elects  to  comply  with  this  Item  in 
lieu  of  Items  10  and  11  or  Items  12  and  13. 
furnish  the  following  information: 

(h)  Financial  statements  required  by  Item 
18  of  Form  20-F.  except  that  financial 
statements  of  the  registrants  may  comply 
with  Item  17  of  Form  20-F  if  the  only 
securities  being  registered  are  investment 
grade  securities  as  defined  in  the  General 
Instructions  to  Form  F-1,  as  well  as  financial 
information  required  by  Rule  3-05  and 
Article  11  of  Regulation  S-X  with  respect  to 
transactions  other  than  that  pursuant  to 
which  the  securities  being  registered  are  to  be 
issued  (Schedules  requir»l  by  Regulation  S- 
X  shall  be  filed  as  "Financial  Statement 
Schedules"  pursuant  to  Item  21  of  this 
Form);  and 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

29.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  78a,  et  seq..  unless 
otherwise  noted; 
•         •         •         •         • 

30.  By  amending  Form  2Q-F 

(§  249.220f)  by  adding  one  sentence  to 
the  end  of  Instruction  7  to  Item  8;  and 
in  Item  17  by  revising  paragraph  (a), 
removing  paragraph  (c)(2).  redesignating 
paragraph  (c)(3)  as  paragraph  (c)(2).  in 
newly  redesignated  paragraph  (c)(2). 
adding  one  sentence  to  the  end  of 
paragraph  (c)(2)(i)  before  the  table, 
redesignating  paragraph  (c)(2)(iii)  as 
(c)(2)(iv),  adding  paragraphs  (c)(2)(iii), 
(c)(2)(v).  (c)(2)(vi)  and  (c)(2)(vii).  and 
adding  Instruction  (4)  to  read  as  follows: 

Note:  Form  20-F  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations.    ■ 

Form  20-F 


Item  8.  Selected  Financial  Data. 


InstTvctions. 

•         •         •         •         * 

7.  •  •  •  Selected  financial  data  on  a  basis 
reconciled  to  U.S.  generally  accepted 
accounting  principles  need  be  provided  only 
for  (i)  those  periods  for  which  fiie  primary 
annual  financial  statements  have  been 
required  to  be  reconciled  in  a  filing  made 
under  the  Securities  Act  or  Exchange  Act, 
and  (ii)  any  interim  periods. 

Item  17.  Financial  Statements. 

(a)  The  registrant  shall  furnish  financial 
statements  for  the  same  fiscal  years  and 
accountants'  certificates  that  would  be 
required  to  be  furnished  if  the  registration 
statement  were  on  Form  10  or  the  annual 
report  on  Form  10-K.  Schedules  designated 
by  §§210.12-04,  210.12-09.  21012-10, 
210.12-11.  210.12-15,  210.12-16,  210.12-17. 
21012-18.  21012-28  and  21012-29  of  this 
chapter  shall  be  furnished  if  applicable  to  the 
registrant. 

(c)«  •  • 
(2).  .  . 

(i)  *  *  •  However,  reconciliation  of  net 
income  of  the  earliest  of  the  three  years  may 
be  omitted  if  that  information  has  not 
previously  been  included  in  a  filing  made 
under  the  Securities  Act  or  Exchange  Act. 

(iii)  For  each  period  for  which  an  income 
statement  is  presented  and  required  to  be 
reconciled  to  generally  accepted  accounting 
principles  in  the  United  States,  provide 
either  a  statement  of  cash  flows  prepared  in 
accordance  with  generally  accepted 
accounting  principles  in  the  United  States  or 
with  International  Accounting  Standard  No. 
7.  as  amended  in  October  1992;  or  furnish  in 
a  note  to  the  financial  statements  a  quantified 
description  of  the  material  differences 
between  cash  or  funds  flows  reported  in  the 
primary  financial  statements  and  cash  flows 
that  would  be  reported  in  a  statement  of  cash 
flows  prepared  in  accordance  with 
accounting  principles  generally  accepted  in    , 
the  United  States. 


(v)  Financial  statements  prepared  on  a 
basis  of  accounting  other  than  U.S.  generally 
accepted  accounting  principles  that  are 
furnished  for  a  business  acquired  or  to  be 
acquired  pursuant  to  §  210.3-05  of  this 
chapter  may  omit  the  quantitative  disclosures 
specified  by  paragraphs  (c)(3)(i).  (c)(3)(ii)  and 
(c)(3)(iii)  of  this  Item  if  the  conditions 
specified  in  the  definition  of  a  significant 
subsidiary  in  $210.1-02(v)  of  this  chapter  do 
not  exceed  30%. 

(vi)  Financial  statements  prepared  on  a 
basis  of  accounting  other  than  U.S.  generally 
accepted  accounting  principles  that  are 
furnished  for  a  less-than-majority-owned 
investee  pursuant  to  §  210.3-09  of  this 
chapter  may  omit  the  quantitative  disclosures 
specified  by  paragraphs  (c)(3){i).  (c)(3)(ii)  and 
(c)(3)(iii)  of  this'  Item  if  the  first  and  third 
conditions  specified  in  the  definition  of  a 
significant  subsidiary  in  §  210.1-02(v)  of  this 
chapter  do  not  exceed  30%. 


(vii)  For  a  registrant  that  prepares  its 
financial  statements  using  a  comprehensive 
body  of  accounting  principles  other  than 
those  generally  accepted  in  the  United  States 
that  allow-  proportionate  consolidation  for 
investmer.  s  in  joint  ventures  that  would  be 
accounted  for  under  the  equity  method 
pursuant  to  U.S.  GAAP,  the  quantification  of 
variations  may  omit  such  effects.  In  lieu 
thereof,  the  registrant  shall  provide  the 
summarized  financial  information  relating  to 
its  pro  rata  interest  in  the  joint  venture  using 
the  captions  specified  in  §  210.1-02(aa)  of 
this  chapter. 


Instructions: 


(4)  If  the  cash  flows  statement  prepared 
under  the  basis  of  accounting  used  in  the 
primary  financial  statements  complies  with 
International  Accounting  Standard  No.  7  or 
U.S.  GAAP,  a  statement  to  this  effect  should 
be  included  in  the  financial  statements  or 
independent  accountant's  report.  If  the  cash 
flows  statement  in  the  primary  financial 
statements  is  prepared  in  accordance  with 
either  U.S.  GAAP  or  International 
Accounting  Standard  No.  7  but  such" 
presentation  departs  from  the  comprehensive 
body  of  accounting  principles  otherwise 
followed  in  the  financial  statements,  the 
refisrence  to  the  departure  in  the  report  of  the 
independent  accountants  should  identify  the 
body  of  accounting  standards  used  in 
preparing  the  cash  flow  statement.  If  a 
supplemental  cash  flows  statement  that 
complies  with  either  International 
Accounting  Standards  or  U.S.  generally 
accepted  accounting  principles  is  furnished 
in  a  note  to  the  financial  statements,  the  body 
of  accounting  standards  used  in  preparing 
the  statement  should  be  indicated. 

31.  By  amending  Item  18  of  Form  20- 
F  (§  249.220f)  by  revising  paragraph  (a), 
removing  paragraph  (c)(2).  redesignating 
paragraph  (c)(3)  as  paragraph  (c)(2).  in 
newly  redesignated  paragraph  (c)(2), 
adding  one  sentence  to  the  end  of 
paragraph  (c)(2)(i)  before  the  table, 
redesignating  paragraph  (c)(2)(iii)  as  • 
paragraph  (c)(2)(iv)  and  adding 
paragraphs  (c)(2)(iii).  (c)(3)(v),  (c)(3)(vi) 
and  (c)(3)(vii),  and  adding  Instruction  3 
to  the  Instructions  to  Item  18  to  read  as 
follows: 

Note:  Form  20-F  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  20-F 


Item  18.  Financial  Statements. 

•         •         •         •         • 

(a)  The  registrant  shall  furnish  financial 
statements  for  the  same  fiscal  years  and 
accountanU'  certificates  that  would  be 
required  to  be  furnished  if  the  registration 
statement  were  on  Form  10  or  the  annual 
report  on  Form  lO-K.  Schedules  designated 
by  §§  210.12-04.  210.12-09.  210.12-10. 
21012-11.  210.12-15.  210.12-16.  210.12-17. 
210.12-18.  210.12-28  and  21012-29of  this 


Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15,  1993  /  Proposed  Rules 


60321 


chapter  shall  be  furnished  if  applicable  to  the 
registrant. 

•  *         •         •         • 

(c)*   *   • 
(2).   .  . 

(i)  *  *  *  However,  reconciliation  of  net 
income  of  the  earliest  of  the  three  years  may 
be  omitted  if  that  information  has  not 
previously  been  included  in  a  filing  made 
under  the  Securities  Act  or  Exchange  Act. 

•  •         •         •         • 

(iii)  For  each  period  for  which  an  income 
statement  is  presented  and  required  to  be 
reconciled  to  generally  accepted  accounting 
principles  in  the  United  States,  provide 
either  a  statement  of  cash  flows  prepared  in 
accordance  with  generally  accepted 
accounting  principles  in  the  U.S.  or  with 
International  Accounting  Standard  No.  7,  as 
amended  in  October  1992;  or  furnish  in  a 
note  to  the  financial  statements  a  quantified 
description  of  the  material  differences 
between  cash  or  funds  flows  reported  in  the 
primary  financial  statements  and  cash  flows 
that  would  be  reported  in  a  statement  of  cash 
flows  prepared  in  accordance  with 
accounting  principles  generally  accepted  in 
the  United  States. 

•  •         *         •         • 

(v)  Financial  statements  prepared  on  a 
basis  of  accounting  other  than  U.S.  generally 
accepted  accounting  principles  that  are 
furnished  for  a  business  acquired  or  to  be 
acquired  pursuant  to  §210.3-05  of  this 


chapter  may  omit  the  quantitative  disclosures 
specified  by  paragraphs  (c)(3)(i),  (c)(3){ii)  and 
(c)(3)(iii)  of  this  Item  if  the  conditions 
specified  in  the  definition  of  a  significant 
subsidiary  in  $  210.1-02(v)  of  this  chapter  do 
not  exceed  30%. 

(vi)  Financial  statements  prepared  on  a 
basis  of  accounting  other  than  U.S.  generally 
accepted  accounting  principles  that  are 
furnished  for  a  less-than-majority-owned 
investee  pursuant  to  §  210.3-09  of  this 
chapter  may  omit  the  quantitative  disclosures 
specified  by  paragraphs  (c)(3)(i),  (c)(3)(ii)  and 
(c)(3)(iii)  of  this  Item  if  the  first  and  third 
conditions  specified  in  the  definition  of  a 
significant  subsidiary  in  §210.1-02(v)  of  this 
chapter  do  not  exceed  30%. 

(vii)  For  a  registrant  that  prepares  its 
financial  statements  using  a  comprehensive 
body  of  accounting  principles  other  than 
those  generally  accepted  in  the  United  States 
that  allows  proportionate  consolidation  for 
investments  in  joint  ventures  that  would  be 
accounted  for  under  the  equity  method 
pursuant  to  U.S.  GAAP,  the  quantification  of 
vpriations  may  omit  such  effects.  In  lieu 
thereof,  the  registrant  shall  provide  the 
summarized  financial  information  relating  to 
its  pro  rata  interest  in  the  joint  venture  using 
the  captions  specified  in  §  210.1-02(aa)  of 
this  chapter. 


Instructions. 


(3)  If  the  cash  flows  statement  prepared 
under  the  basis  of  accounting  used  in  the 
primary  financial  statements  complies  with 
International  Accounting  Standard  ^4o.  7  or 
U.S.  GAAP,  a  statement  to  this  eBect  should 
be  included  in  the  financial  statements  or 
independent  accountant's  report  If  the  cash 
flows  statement  in  the  primary  financial 
statements  is  prepared  in  accordance  with 
either  U.S.  GAAP  or  International 
Accounting  Standard  No.  7  but  such 
presentation  departs  from  the  comprehensive 
body  of  accounting  principles  otherwise 
followed  in  the  financial  statements,  the 
reference  to  the  departure  in  the  report  of  the 
independent  accountants  should  identify  the 
body  of  accounting  standards  used  in 
preparing  the  cash  flow  statement.  If  a 
supplemental  cash  flow  statement  that 
complies  with  either  International 
Accounting  Standards  or  U.S.  generally 
accepted  accounting  principles  is  furnished 
in  a  note  to  the  financial  statements,  the  body 
of  accounting  standards  used  in  preparing 
the  statement  should  be  indicated. 
•         •         •         *         • 

Novembers,  1993. 

By  the  Commission. 
Margaret  H.  McFarland,  ^ 

Depu  ty  Secretary. 

[FR  Doc  93-27557  Filed  11-12-93;  845  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[OiltMi  No*.  3»-7027: 34-d3137: 
InlwnMlonai  S«rtM  RetosM  Na  606] 

Application  of  Rules  1(H>-6, 10t>-7,  and 
10b-8  During  DIstributiona  of 
Sacurfties  of  Certain  Foreign  Issuers 

AGEMCV:  Securities  and  Exchange 

Commission. 

ACTION:  Statement  of  policy. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
publishing  a  Statement  of  Policy 
announcing  the  Commission's  position 
that,  upon  proper  written  request,  class 
exemptions  from  Rules  lOb-6.  lOb-7. 
and  lOb-8  (collectively,  "Trading 
Practices  Rules")  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
would  be  available  during  distributions 
in  the  United  States  by  issuers  located 
in  foreign  jurisdictions.  The  exemptions 
would  be  subject  to  substantially  similar 
principles,  terms,  and  conditions  that 
applied  to  the  exemptions  issued  on 
October  6, 1993  in  connection  with 
distributions  of  certain  German 
securities.  These  exemptions  would 
permit  transactions  in  foreign  countries 
that  otherwise  would  be  prohibited  by 
the  Trading  Practices  Rules  during 
distributions  of  foreign  securities  in  the 
United  States. 

FOfl  FURTHSR  INFORMATION  CONTACT: 
Nancy  J.  Sanow,  Assistant  Director; 
David  A.  Hebner.  Branch  Chief;  or 
Laurie  E.  Petrell.  Attorney-Adviser, 
Office  of  Trading  Practices,  Division  of 
Market  Regulation,  at  (202)  272-2848, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Mail  Stop  5-1, 
Washington.  DC  20549. 

SUPPt^MEMTARY  INFORMATION: 

I.  Backgroand 

A.  Rules  10b-€.  Wb-7.  and  lObS 

Rules  10b-6.i  10b-7.2and  10b-8J 
under  the  Exchange  Act  *  are  anti- 
manipulation  rules  designed  to  prevent 
persons  with  an  interest  in  a  securities 
distribution  from  conditioning  the 
market  for  the  offered  security  during 
the  distribution.  Rule  lOb-6  generally 
prohibits  those  persons  who  participate 
in  a  distribution  of  securities  (including 
issuers  and  underwriters  and  their 
"affiliated  purchasers")  from  bidding 
for.  purchasing,  or  inducing  others  to 


purchase  die  Mcurity  being  distributed 
and  certain  other  related  securities  until 
they  have  completed  their  participation 
in  the  distribution,  unless  such  activity 
is  excepted  by '  or  exempted  from  « the 
rule. 

Rule  lOb-7  under  the  Exchange  Act 
governs  the  stabilization  of  a  security's 
price  to  facilitate  an  offering,  and  places 
limitations  on  the  price  at  which 
stabilizing  bids  may  be  entered.  Rule 
lOb-8  under  the  Exchange  Act  governs 
a  distribution  of  securities  through 
rights,  and  places  restrictions  on  the 
prices  at  which  rights  may  be  purchased 
and  on  the  prices  that  the  securities 
being  distributed  may  be  offered  or  sold. 

B.  Application  of  the  Trading  Practices 
Rules  to  Multinational  Distributions 

The  principal  trading  markets  for 
foreign  securities  generally  are  located 
outside  the  United  States.  Trading  in 
those  markets  could  have  the 
manipulative  effect  upon  distributions 
in  the  United  States  that  the  Trading 
Practices  Rules  are  designed  to  prevent. 
As  a  resuh,  since  shortly  after  the 
Trading  Practices  Rules'  adoption  in 
1955.  the  Commission  has  taken  the 
position  that,  with  respect  to 
distributions  of  foreign  securities 
occurring  in  the  United  States,  the 
Trading  Practices  Rules  apply  to  all 
distribution  participants  and  their 
affiliated  purchasers,  wherever  they  are 
located  or  effect  transactions.' 

As  the  securities  markets  of  the  world 
have  become  increasingly 
interconnected,  and  in  particular  as 
multinational  offerings  of  securities 
have  become  more  common,  it  has 
become  apparent  that  application  of  the 
Trading  Practices  Rules  to  transactions 
effected  abroad  often  conflicts  with 
customs  and  market  practices  in  those 
other  jurisdictions.  In  addition,  the 
Trading  Practices  Rules  may  impose 
compliance  burdens  and  costs  on 


■I7CFR240.10b-«. 
>17CFR240.10b-7. 
M7  CFR  240.106-^ 
<19U.S.C7Sae(Mq 


'  Rule  lOb-^e  conlains  thirteen  exception*  to  its 
general  prohibilioiu  that  are  intended  to  pennit  an 
orderly  distribution  of  securities  or  to  limit 
disruptions  in  the  marVet  for  the  securities  being 
distributed. 

'Paragraph  (i)  of  Rule  lOb-6  provide*  the 
Conunission  with  authority  to  exempt  a  transaction 
or  transactions,  either  unconditionally  or  on 
specified  terms  and  condition*,  from  the  rule  as  not 
constituting  a  manipulative  or  deceptive  device  or 
contrivance.  17  CTR  240. 10b-6(i).  The  Commission 
has  delegated  the  authority  to  grant  requests  for 
exemption*  from  Rules  lOb-6.  lOb-7.  and  lOb-B  to 
the  Director  CDirector")  of  the  Division  of  Market 
Regulation  ("Division"),  to  be  performed  by  the 
Director  or  by  such  person  or  persons  as  may  be 
delegated  from  time  to  time  by  the  Chairman  of  the 
Commission.  See  17  CFR  200.30-3(a)(6). 

'  See.  e.g..  I^etters  regarding  Royal  Dutch 
Petroleum  Company  (December  23. 1957);  Phillips 
N.V.  (May  5.  1962):  Standard  Oil  Company  (New 
Jersey)  (February  6. 1970);  and  S.S.  Kresge  ft  Co. 
(April  14.  1972). 


foreign  issuers,  foreign  underwriters, 
and  the  affiliated  purchasers  of  these 
persons. 

The  Commission  has  attempted  to 
ameliorate  these  effects  by  granting 
exemptions  on  both  an  individual 
transaction  "  and  a  class  basis.*  These 
exemptions  reflect  a  balancing  of  the 
need  to  protect  United  States  ("U.S.") 
investors  from  the  abuses  that  the 
Trading  Practices  Rules  are  designed  to 
address  against  the  costs  associated  with 
applying  the  Trading  Practices  Rules 
abroad.  The  Commission  has  structured 
conditional  exemptions  from  these 
rules'  prohibitions  that  accommodate 
foreign  trading  practices  in  situations 
where  the  risks  of  manipulative  effects 
in  the  United  States  from  trading 
activities  abroad  is  very  low  and  the 
Commission  is  able  to  obtain  access  to 
information  about  overseas  transactions. 

II.  Class  Exemptions  From  the  Trading 
Practices  Rules  for  Distributions  of 
Securities  of  Certain  German  Issuers 

On  October  6, 1993,  the  Division 
issued  a  letter,  pursuant  to  delegated 
authority,  granting  class  exemptions 
from  the  Trading  Practices  Rules  with 
respect  to  distributions  in  the  United 
States  of  actively-traded  securities  of 
very  substantial  German  issuers 
("GJermany  Exemptions").'"  The 
Germany  Exemptions  incorporate  and 
expand  the  approach  utilized  by  the 
Commission  in  granting  exemptions 
from  the  Trading  Practices  Rules  in 
other  international  contexts  by 
distinguishing  among  transactions 
effected  in  the  United  States,  in 
Germany,  and  in  other  jurisdictions 
where  the  offered  security  trades.  The 
Germany  Exemptions  reflect  the 
Commission's  assessment  that  the  risks 
of  potential  manipulative  effects  from 
transactions  in  the  principal  foreign 
market  substantially  are  diminished 
through  limiting  the  exemptions  to 
actively-traded  securities  of  very  highly 
capitalized  German  issuers,  informing 


"See.  e.g..  Letter  regarding  British  Airways  PLC 
(May  19. 1993).  (Current  Binder)  Fed.  Sec.  L  Rep. 
(CCH)  1 76.653  (granting  exemptions  frt>m  Rules 
lOb-6.  lOb-7.  and  lOb-6  during  a  rights  offering  by 
a  United  Kingdom  issuer). 

»For  example,  the  Division,  acting  pursuant  to 
delegated  authority,  recently  consolidated  and 
expanded  class  exemptions  from  Rules  lOb-6  and 
lOb-7  to  permit  "passive  market  making"  on  the 
London  Stock  Exchange  ("LSE ")  by  LSE  market 
makers  affiliated  with  underwriters  of  securities 
being  distributed  in  the  United  States.  Letter 
regarding  Distributions  of  SEAQ  and  SEAQ 
International  Securities  (July  12. 1993)  ("1993  LSE 
Letter")  (available  on  LEXIS). 

'"Letter  regarding  Distribution*  of  Certain 
German  Securities  (October  6. 1993),  Securities 
Exchange  Act  Release  No.  33022  (October  14.  1993), 
5a  FR  53220  ("Germany  Exemptions  Release") 
(available  on  LEXIS). 
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U.S.  investors  about  the  range  of 
potential  German  market  activities  by 
distribution  participants,  and  including 
conditions  enabling  the  Commission  to 
obtain  transaction  information  atx)ut 
those  activities. 

III.  Statement  of  Policy 

The  Commission  believes  that  the 
same  principles  that  serve  as  a  basis  for 
granting  the  Germany  Exemptions  may 
be  equally  applicable  with  respect  to 
distributions  of  other  foreign  issuers, 
and  thus  similar  accommodations  for 
other  jurisdictions  may  be  appropriate. 
Therefore,  the  Commission  is  issuing 
this  Statement  of  Policy  announcing 
that,  upon  proper  written  request, 
exemptions  for  actively-traded  and 
widely-followed  securities  of  highly 
capitalized  issuers  from  other  countries 
would  be  granted,  subject  to 
substantially  similar  terms  and 
conditions. 

The  Commission  seeks  to 
accommodate  customary  market 
practices  in  such  an  issuer's  home 
market  by  providing  class  exemptions 
from  the  Trading  Practices  Rules  to 
permit  all  distribution  participants  and 
their  affiliated  purchasers  to  effect 
transactions  in  that  market  during  the 
distribution  in  the  United  States.  The 
exemptions  would  be  subject  to  terms 
and  conditions  regarding  security 
eligibility  criteria,  notice,  disclosure, 
recordkeeping,  and  transaction 
reporting  obligations  as  described 
below.  Similarly,  unconditional 
exemptions  from  the  Trading  Practices 
Rules  would  be  available  for 
transactions  effected  in  securities 
markets  that  account  for  less  than  10% 
of  published  world-wide  trading  volume 
in  the  security  being  distributed 
("Secondary  Markets").  The  Trading 
Practices  Rules  would  continue  to  apply 
to  transactions  conducted  in  the  United 
States,  and.  unless  another  exemption 
were  available,  to  transactions  effected 
in  securities  markets  that  account  for 
10%  or  more  of  published  world-wide 
trading  volume  in  the  security  being 
distributed  ("Significant  Markets"). 
Although  the  Commission  believes  that 
it  is  appropriate  to  facilitate 
distributions  of  foreign  securities  in  the 
United  States  by  providing  exemptions 
from  these  anti-manipulation  rules,  it  is 
important  to  highlight  that  such 
accommodation  would  in  no  way  affect 
the  continued  application  of  the  general 
anti-fraud  and  anti-manipulation 
provisions  of  the  federal  securities 
laws.*' 
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IV.  Exemption  Requests 

A.  Market  Information 

Persons  interested  in  obtaining  a  class 
exemption  should  make  a  written 
exemption  request  to  the  Division  and 
provide  background  information  on 
market  practices  in  the  issuer's  home 
market,  including: 

(1)  The  metho<^  used  to  distribute 
securities:  '^ 

(2)  A  description  of  the  exchange  and 
over-the-counter  trading  markets  that 
exist  in  such  jurisdiction,  including 
requirements  governing  quotation  and 
transaction  reporting  and  dissemination, 
and  information  on  market  surveillance 
practices  conducted  by  home  market 
securities  regulators; 

(3)  A  description  of  customary  trading 
practices  by  distribution  participants 
during  distributions  (noting  in 
particular  any  trading  restrictions  that 
would  be  applicable  during  securities 
distributions); 

(4)  A  description  of  the  securities 
laws,  rules,  or  regulations  in  such 
jurisdiction  governing  fraudulent  and 
manipulative  practices,  including 
infonnation  on  the  obligations  of  the 
appropriate  regulators  to  enforce  such 
provisions; 

(5)  A  description  of  the  recordkeeping 
obligations  for  transactions  effected  in 
the  jurisdiction; 

(6)  A  description  of  the  consequences 
of  the  application  of  the  Trading 
Practices  Rules  to  the  market  for  the 
security  being  distributed  or  related 
securities  in  that  jurisdiction;  and 

(7)  A  description  of  any  legal  or  other 
impediments  that  would  prevent  the 
Commission  from  obtaining  any 
transaction  information,  including  the 
identity  of  customers. 

In  addition,  the  written  request 
should  address  the  following  terms  and 
conditions  which  were  incorporated  in 
the  Germany  Exemptions.*-^ 

B.  Notice 

Distribution  participants  should  agree 
to  provide  written  notice  to  the  Division 


of  their  intent  to  rely  upon  the 
exemptions.  The  notice  would  be 
furnished  promptly,  and  not  later  than 
the  commencement  of  the 
recordkeeping  period.'*  Such  notice 
may  be  furnished  by  the  lead 
underwriter,  global  coordinator,  or  other 
offering  coordinator  as  agent  for  other 
distribution  participants  relying  upon 
the  exemptions.!} 

C.  Securities  (Salifications 

A  critical  element  of  any  exemptions 
from  the  Trading  Practices  Rules  will  be 
the  identification  of  a  class  of 
substantial  issuers  with  actively-traded 
securities  that  are  widely-followed  by 
the  investment  community.  A  security 
that  is  a  component  of  a  widely- 
recognized  stock  index,  and  has  a 
market  capitalization  that  is  the 
equivalent  of  US$1  billion  and  a  value 
of  average  daily  trading  volume  of  the 
equivalent  of  US$5  million,  generally 
would  qualify  for  the  exemptions. •* 

D.  Disclosure  to  U.S.  Investors 

The  written  exemption  request  should 
describe  the  scope  of  disclosure  of 
anticipated  market  activities  in  the 
issuer's  home  country  jurisdiction  that 
would  be  contained  in  the  U.S.  offering 
materials.  In  this  regard,  the  U.S. 
offering  materials  should  contain  a 
comprehensive  description  of  the 
trading  and  other  market  activities  that 
could  be  undertaken  by  distribution 
participants  (and  affiliated  purchasers) 
in  the  issuer's  home  country  pursuant  to 
the  requested  exemptions.  "The 
Commission  also  would  expect  that  the 
disclosure  would  state  that  such  trading 
or  market  activities  may  result  in  prices 
different  from  that  which  otherwise 
might  prevail  in  the  open  market. 

E.  Principal  Transactions 

During  the  reporting  period,  the 
Commission  would  expect  that  all 


•  •  E-g..  Exchange  Act  sections  9(a}  ud  lO^i.  IS 
use  78i(a)  and  7Bi(b).  and  17  CFR  240.10i>-5.  Sm 


also  Securilie*  Act  of  1933  section  17(a).  IS  U.S.C 
77q(aJ. 

"For  example,  the  written  request  pertaining  to 
the  Germany  Exemptions  indicated  thai  as  a  result 
of  legal  and  judicial  requirements  in  Gernaany,  most 
fKimary  securities  distributions  would  iirvolve 
distributions  throogh  right*.  In  connection  with 
such  offerings,  it  also  was  noted  that  the 
subscription  price  generally  is  deeply  discounted 
by  at  least  20  to  30%  from  the  then  current  market 
price  tor  the  underlying  security.  See  Germany 
Exemptions  Release. 

■^Although  the  Germany  Exemptions  should 
serve  as  a  model  for  the  essential  features  that 
should  be  addressed  when  the  Commission 
considers  granting  similar  exemplioru  to  other 
foreign  issuers,  the  Commisaioa  would  consider  the 
unique  aspects  of  the  particular  foreign  securities 
markets  with  respect  to  any  individual  request. 


"See  in/ro  note  19. 

"  The  notice  provision  of  the  Germany 
Exemptions  included  the  following  ilemt:  (1)  The 
name  of  the  issuer  of  the  security  being  distributed: 
(2|  if  the  security  is  a  component  of  a  stock  index, 
the  name  of  the  index  and  for  other  securities, 
information  with  respect  to  the  market 
capitalizatioa  of  the  security  and  the  value  of 
average  daily  trading  volume:  (31  the  idenliiv  of  all 
Significanl  Markets;  (4)  if  the  notice  is  provided  for 
more  than  one  underwriter  or  selling  group 
member,  the  identity  of  all  such  underwriters  and 
selling  group  members  (other  distribution 
participants  relying  upon  the  exemptions  «vere 
required  to  furnish  a  separate  notice):  and  (S)  a 
statement  that  the  distribution  participants  and 
their  af&liated  purchasers  relying  upon  tiw 
Germany  Exemptions  are  aware  of  the  terms  and 
conditions  of  the  exemptions. 

'*71ie  Commission  expects  that  eligibie  securities 
generally  would  be  coraponents  of  a  stock  index  of 
the  home  country  which  represents  substantial 
issuers  from  that  oomttry. 
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principal  transactions  in  the  home 
market  by  distribution  participants 
would  be  effected  on  or  reported  to  a 
trading  facility  operated  or  regulated  by 
a  "foreign  financial  regulatory 
authority"  ("FTRA").'^  The  exemption 
request  should  discuss  whether 
information  regarding  such  trades  is 
publicly  disseminated. » 

F.  Recordkeeping  and  Reporting 

Each  distribution  participant  and  its 
affiliated  purchasers  effecting 
transactions  in  the  home  country 
jurisdiction  should  agree  to  provide 
information  with  respect  to  each 
transaction  in  the  security  being 
distributed  and  related  securities  during 
a  period  ■'  commencing  prior  to  the 
commencement  of  the  distribution  in 
the  United  States  and  continuing  until 
its  completion.^  The  information 


>^An  FFRA  i»  defined  in  section  3(a)(Si)  of  the 
Exchange  Act.  15  U.S.C  78c(a)(51).  m  any  (A) 
foreign  securities  authority:  (B)  other  governmental 
body  or  foreign  equivalent  or  a  self-regulatory 
organiiation  empowered  by  a  foreign  government  to 
administer  or  enforce  its  laws  relating  to  the 
regulation  of  flduciaries.  trusts,  commercial 
lending,  insurance,  trading  in  contracts  of  sale  of  a 
commodity  lor  future  delivery,  or  other  instruments 
traded  on  or  subject  to  the  rules  of  a  contract 
market,  board  of  trade,  or  foreign  equivalent,  or 
other  flnancial  activities,  or  (C)  membership 
organization  •  function  of  which  is  to  regulate 
participation  of  its  members  in  activities  listed 
above. 

'•The  exemption  request  should  specify  the 
transaction  publication  requirements  of  the  trading 
(acilitie*  of  the  iuuer's  home  country  market. 

■*The  Commission  would  expect  that  the 
recordkeeping  and  reporting  periods  generally 
would  correspond  to  those  of  the  Germany 
Exemptions,  which  vary  depending  upon  whether 
the  securities  are  being  sold  pursuant  to  a  rights 
offering  or  secondary  offering.  In  the  case  of  a 
secondary  offering,  the  transaction  reporting  period 
commences  three  business  days  prior  to  the 
determination  of  the  offering  price  and  continues 
until  the  distribution  in  the  United  States  is 
completed.  In  the  case  of  a  rights  offerings,  the 
transaction  reporting  period  commences  when  the 
rights  subscription  price  is  determined  and 
continues  until  the  distribution  in  the  United  Stales 
is  completed.  However,  no  transaction  reporting 
would  oe  requited  during  this  period,  if  the  rights 
exercise  price  represents  a  discount  of  more  than 
10%  from  the  then  current  market  price  of  the 
underlying  security.  When  the  discount  is  at  10% 
or  less,  the  reporting  obligation  is  triggered  and 
continues  until  the  end  of  the  rights  subecription 
period,  or  until  the  discount  to  the  current  market 
price  of  the  underlying  security  rebounds  to  at  least 
12%. 

"The  transaction  information  should  include  the 
following  elements:  ( 1 )  The  nan>e  of  the  security: 
(2)  the  date  of  the  transaction:  (3)  the  time  of  the 
transaction.  Including  execution  and  reporting 
limes;  (4)  the  volume  of  each  transaction:  (5) 
specification  of  the  market  where  the  transaction 
was  executed;  (6)  the  Identity  of  the  counterparty 
to  the  transaction;  and  (7)  an  indication  whether  the 
transaction  was  for  a  proprietary  or  customer 
account  (provided  that  transactions  effected  for  a 
customer  account  for  which  the  person  exercises 
discretionary  authority  would  be  reported  as 
proprietary  transactions). 

The  identity  of  customers  (or  counterparties  other 
than  distribution  participant  counterparties)  would 


should  be  submitted  by  each 
distribution  participant  (along  with 
records  of  its  affiliated  purchasers)  in  a 
common  record  format  to  a  single 
independent  entity.^t  In  most  cases,  an 
FFRA  located  in  the  jurisdiction  would 
be  acceptable  to  the  Commission  to  act 
as  the  independent  entity  for  transaction 
information.^  The  Commission  also 
would  expect  the  independent  entity  to 
agree  to  transmit  transaction 
information  supplied  by  the  distribution 
participants  and  their  affiliated 
purchasers  to  the  Division  within  30 
days  of  a  request  for  the  information.  If 
this  information  were  not  available  from 
the  independent  entity,  the  Commission 
would  expect  the  distribution 
participants  and  their  affiliated 
purchasers  to  agree  to  provide  the  same 
transaction  information  directly  to  the 
Division  upon  request.  The  independent 
entity  and  the  persons  obligated  to 
report  their  transactions  would  maintain 
this  information  for  a  period  of  not  less 
than  two  years.  In  addition,  distribution 
participants  would  make  representatives 
available  to  the  staff  of  the  Commission 
to  respond  to  inquiries  relating  to  such 
information. 

V.  Conclusion 

This  policy  statement  is  issued  in  the 
context  of  a  continuing  review  of  the 
Trading  Practices  Rules.  The 
Commission  believes  that  this  Statement 
of  Policy  strikes  an  appropriate  balance 
between  the  need  to  reduce  burdensome 
costs  associated  with  the  application  of 
the  Trading  Practices  Rules  during 
multinational  distributions  of  foreign 
securities  and  the  need  to  protect  U.S. 
investors,  and  will  provide  additional 
investment  opportunities  to  U.S. 
investors  without  compromising 
essential  U.S.  investor  protections  under 
the  federal  securities  laws. 

By  the  Commission. 


not  be  required  if  it  is  not  legally  possible  under 
the  laws  of  the  issuer's  jurisdiction  to  provide  such 
information  to  the  Commission.  Distribution 
participants  (and  their  afniiated  purchasers)  relying 
upon  the  exemptions  from  the  Trading  Practice* 
Rules,  however,  would  agree  to  waive  secrecy  laws 
or  other  impediments  to  the  Commission's  access 
to  information  with  respect  to  their  own 
transactions. 

»  Unless  it  were  not  feasible,  the  records  would 
be  reported  in  a  Comma  Delimited  American 
Standard  Code  for  Information  Interchange  (ASCII) 
format. 

» If  an  FFRA  were  not  available  to  act  as  the 
independent  entity,  the  Commission  would 
consider  other  alternatives.  For  example,  the 
Germany  Exemptions  provided  that  the  accountant 
for  the  lead  German  underwriter  could  serve  as  the 
independent  entity.  In  all  cases,  the  entity  must  be 
independent  of  the  distribution  participants.  Cf. 
Regulation  S-X  under  the  Securities  Act  of  in33. 


Dated:  November  3, 1993. 
Margarrt  H.  McFarUnd, 
Deputy  Secretary. 
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Exceptions  to  Rules  10t>-6, 10t>-7,  and 
10t>-8  Under  the  Securities  Exchange 
Act  of  1934  for  Distributions  of  Foreign 
Securities  to  Qualified  Institutional 
Buyers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
new  exceptions  to  Rules  lOb-6,  lOb-7, 
and  lOb-8  ("Trading  Practices  Rules") 
under  the  Securities  Exchange  Act  of 
1934  which  would  permit  transactions 
otherwise  prohibited  by  those  rules 
during  distributions  of  foreign  issuers' 
securities  eligible  for  resale  pursuant  to 
Rule  144A  under  the  Securities  Act  of 
1933,  when  such  distributions  in  the 
United  States  are  made  exclusively  to 
qualified  institutional  buyers  ("QIBs"). 
By  eliminating  the  costs  and  other 
burdens  associated  with  compliance 
with  the  Trading  Practices  Rules,  the 
new  exceptions  should  facilitate  Rule 
144A  distributions  of  foreign  securities 
to  QIBs.  However,  the  general  anti-fraud 
and  anti-manipulation  provisions  of  the 
federal  seciu-ities  laws  would  continue 
to  apply  to  activities  of  participants  in 
Rule  144 A  distributions. 
EFFECTIVE  DATE:  November  15, 1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Sanow,  Assistant  Director; 
Elizabeth  Pucciarelli  Hensley,  Branch 
Chief;  or  Diane  Mage  Roberts,  Attorney- 
Adviser,  Office  of  Trading  Practices, 
Division  of  Market  Regulation,  at  (202) 
272-2848,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.,  Mail 
Stop  5-1,  Washington,  DC  20549. 

SUPPtfMENTARY  INFORMATION: 

I.  Introduction 

The  Securities  and  Exchange 
Commission  ("Commission")  is 
adopting  new  exceptions  to  Rules  10b- 
6,1  lOb-7.2  and  lOb-83  ("Trading 
Practices  Rules")  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 


<17CFR240.10b-6. 
1 17  CFR  240.106-7. 
M7CFR240.10b-a. 
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Act")  *  in  connection  with  distributions 
of  securities  of  fmeign  issuers  that  are 
eligible  for  resale  pursuant  to  Rule 
144AS  ("Rule  144A-«ligibIe 
secimties")  under  the  Securities  Act  of 
1933  ("Securities  Act").*  when  such 
distributions  in  the  United  States  are 
made  exclusively  to  qualified 
institutional  buyers  ("QIBs") '  in 
transactions  exempt  horn  Securities  Act 
registration  requirements  under  section 
4(2)  8  of.  or  Rule  144A  or  Regulation  D» 
under,  the  Securities  Act  ("Rule  144A 
Distributions").  The  exceptions,  which 
were  proposed  by  the  Commission  in 
May  1993, '0  permit  transactions 
otherwise  prohibited  by  the  Trading 
Practices  Rules  during  such 
distributions.  The  amendments  were 
proposed  because  the  applicadon  of  the 
Trading  Practices  Rules  to  Rule  144A 
Distributions  may  make  it  more  diffictilt 
to  include  the  United  States  in  cross- 
border  transactions.  >  • 

The  Commission  has  determined  to 
adopt  the  exceptions  to  the  Trading 
Practices  Rules  substantially  as 
proposed.  The  Commission  emphasizes 
that  the  new  exceptions  in  no  way  affect 
the  continuing  applicability  of  the 
general  anti-firaud  and  anti- 
manipulation  provisions  under  the 
federal  securities  laws  to  Rule  144A 
Distributions.  *2 

n.  Background 

The  Trading  Practices  Rules  are  anti- 
manipulation  provisions  governing  the 


*lSVS.C.7a»Mtott. 

>  17  CFR  23ai44A.  Rule  144A  providat  a  non- 
exclusive iafe  harbor  from  the  registration 
requirements  of  the  Securities  Act  for  resale*  of 
eligible  rmtricted  or  unregistered  ••curities  to  QIBe. 
See  Securities  Act  Release  No.  6862  (April  23, 
1990).  55  FR  17933  C'Rule  144A  Adopting 
Release").  See  also  Securities  Act  Release  Na  6806 
(October  JS.  1988),  53  FR  44016  (Rule  144A 

Sroposlng  release):  Securitias  Act  Relaaae  No.  6839 
uly  11.  1989).  54  FR  30076  (Rule  144A 
repropoaioc  release):  Securities  Act  Release  Na 
6963  (October  28.  1992).  57  FR  48721  (adopting 
amendments  to  Rule  144A). 

»15U.S.C77aef»e<j. 

'  GeDerally.  with  the  exception  of  registered 
broker -deaiert.  an  entity  qualifying  ae  a  QIB  nnut 
in  iha  aggregate,  own  and  invest  on  a  discretiooaiy 
basis  at  least  $100  million  in  securities  of  issuers 
that  are  not  affiliated  with  that  entity.  Broker- 
dealers  registered  under  the  Exchange  Act  must 
own  or  invMt  on  a  discretioQary  basis  at  least  SlO 
million  In  aecurities  of  issuers  that  are  not  affiliated 
with  that  broker-dealer.  17  CFK  230.144A(aXl). 

•15U.S.C77d(2). 

•  17  CFR  230J01  through  see. 

■oSecutMas  Exchange  Act  Releaee  No.  3226S.  5« 
FR  27686  (May  $.  1993)  ("Proposing  RaleaM"). 

••7d..  58FRat2768ft. 

"E.g..  Securities  Act  Section  ir(a).  15U.S.C 
77q(a);  Exchange  Act  Section  9(a).  15  U.S.C  TSaa); 
Exchange  Act  Section  10(b).  15  U.&C  78Kb).  and 
17  CFR  240.10b-5.  Moreover,  transactions  effected 
in  accordance  with  the  exceptions  may  t»ot  be 
engaged  in  for  the  purpose  of  creating  actual,  or 
apparent,  active  trading  in  or  raiaiag  the  price  of  the 
security  in  distribution  or  any  related  securities. 


market  conduct  of  persons  participating 
in  a  distribution  of  securities  and  their 
a^iliated  purchasers.  As  described  more 
fully  in  the  Proposing  Release,  the 
Trading  Practices  Rules  apply  to 
transacticms  under  Rule  144A  that  are 
distributions  within  the  meaning  of 
Rule  lOb-6.  Some  market  participants, 
however,  have  expressed  concerns  that 
the  Rule  144A  securities  market  has  not 
achieved  its  full  potendal  in  part 
because  foreign  issuers  are  reluctant  to 
include  a  United  States  ("U.S.")  tranche 
in  global  offerings  when  the  Trading 
Practices  Rules  apply  to  sales  of  foreign 
secxuities  to  U.S.  institutional 
investors."  In  response  to  these 
concerns,  the  Proposing  Release  sought 
comment  on  whether  distributions  of 
Rule  144A— eligible  foreign  securities 
should  be  excepted  firom  the  Trading 
Practices  Rules,  or  whether  these  rules 
should  continue  to  apply  to  such 
distributions. 

The  Commission  notes  that  it  is  not 
aware  of  any  abuses  relating  to  pricing 
practices  for  Rule  144A-eligible 
securities,  nor  of  any  complaints  or 
lawsuits  by  QIBs  relating  to  sales  of 
securities  of  foreign  issuers  in  reliance 
on  Rule  144 A.  The  Commission  will 
continue  to  monitor  developments  in 
the  Rule  144A  securities  market. 

m.  Discussioii  of  the  Exceptions 

The  Commission  received  twelve 
comment  letters  in  response  to  the 
proposed  exceptions.'*  Nine 
commenters  favored  adoption  of  the 
proposed  exceptions,  generally  stating 
that  the  exceptions  would  facilitate 
participation  by  institutions  in  the 
United  States  in  the  global  securities 
markets  by  removing  impediments  to 
cross-border  transactions  by,  among 
other  things,  eliminating  the  need  for 
foreign  issuers  and  underwriters  to 
request  exemptions  from  the  Trading 


"See  also  Letters  regarding  Application  of  Rule* 
lOb-6.  lOb-7  and  lOb-^  to  Rights  Offering*  and 
Rule  144A  Transaction*  Involving  Foreign 
Secnrities  (April  25. 1991  and  January  IS.  1993). 
(1991)  Fed  S«:.  L  Rep.  (CCH)  179^29  ("SU  LetlM' 
Exemptioiu").  The  exceptions  adopted  herein 
supersede  the  SIA  Letter  Exemption*. 

>'Tbe  Commission  receired  comnwnt  letter*  from 
two  law  firms,  fbor  farakar-iiaalar*.  on*  induatiy 
association,  one  invpatineal  adrisar.  one  mutual 
fund,  two  pension  fund*,  and  one  h»nlrir^g 
institution.  A  Summary  of  Comments  has  been 
prepared  by  the  Drrisitm  of  Market  Regulation 
(•"Division")  and  is  available  In  File  Na  S7-19-93 
in  the  Commission's  Public  Refareao*  Section  at  the 
address  noted  above,  in  addition  to  publisiiii^  tha 
Proposing  Relaaae  ior  public  notice  and  conuaeBt. 
the  Division  tanl  a  iadar  and  a  copy  of  tba 
Proposteg  Ralaa**  to  nan  than  1X5  iaatitntioa*  cliat 
appMiwl  to  qualify  a*  (^B*.  iaduding  iwmttnmd 
conpanie*.  finanriel  institatiaas.  iuvaeUuwrt 
advisers,  and  insurance  companiea.  and  invited 
their  cotiunent  on  the  Prupuatng  Raleaaa.  Poor 
comment  letter*  «vere  received  in  response. 


Practices  Rules  for  individual 
transactions.  Several  of  the  commenters 
endorsing  the  proposed  exceptions 
pointed  to  the  fact  that  other  provisions 
of  the  federal  securities  laws,  including 
the  general  anti-fraud  and  anti- 
manipulation  provisions,  would 
continue  to  apply  to  Rule  144A 
Distributions.  Six  commenters  suggested 
various  modifications  to  the  proposal 
Two  commenters  opposed  adoption  of 
the  proposed  exceptions  stating  that, 
because  the  Trading  Practices  Rules  are 
designed  to  protect  U.S.  investors,  their 
modification  would  reduce  the 
attractiveness  of  the  Rule  144A 
securities  market  One  conunenter 
expressed  no  opinion  on  whether  the  * 
proposed  exceptions  should  be  adopted. 
In  addition,  the  commenters  generally 
were  not  aware  of  any  foreign  marif^et 
activities  that  influeoced  improperly  the 
price  of  securities  during  Rule  144A 
Distributions  in  the  United  States. 

The  Commission  believes  that  the 
characteristics  of  transactions  involving 
Rule  144A-eligible  foreign  securities 
serve  as  appropriate  bases  to  either 
reduce  or  eliminate  the  application  of 
these  anti-manipulation  rules  in  the 
limited  context  of  offerings  of  Rule 
144A  Distributions.  F(w  example.  Rule 
144A  Distributions  are  not  subject  to  the 
registration  provisions  of  the  Securities 
Act;  Rule  144A-eligible  securities  are 
not  listed  on  •  national  securities 
exchange  or  quoted  on  an  automated 
inter-dealer  quotation  system;  and  Rule 
144A  Distributions  are  limited  to  QBs. 

The  Commission  is  adopting  the 
exceptions  as  proposed,  with  a  slight 
modification  as  discussed  below.  The 
new  exceptions  to  the  Trading  Practices 
Rules  permit  market  activities  in  all 
jurisdictions,  including  the  United 
States,'^  without  compliance  with  the 
Trading  Practices  Rules  during 
distributions  of  Rule  144A-eligible 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in  Rule 
3b-4  under  the  Exchange  Act.**  if  such 
securities  are  ofEsred  and  sold  in  the 
United  States  to  (^Bs  (or  persons 
reasonably  believed  to  be  QIBs)  in 
transactions  exempt  from  registration 
under  section  4(2)  of.  or  Ride  144A  or 
Regulation  D  under,  the  Securities  Act 
The  exceptions  also  are  available  for 
related  securities  during  Rule  144A 


>3  Rule  144A  provides  that  the  aecurities  may  not. 
at  the  time  of  JMnanne,  be  aecuritie*  of  th*  aana 
class  as  aecuritie*  listed  on  a  national  seciu-itie* 
exchange  registered  under  Section  6  of  the 
Exrhaage  Act  or  quoted  in  a  U.S.  automated  iatar- 
dealer  qnotalion  system.  1 7  CFR  23a  1 44A{dX3). 
Accordingly,  the  Commlssinn  expecU  that 
transactions  eflacted  in  the  United  State*  pursuant 
to  tbeee  exceptions  will  be  limitML 

••17  CFR  240.3b-4(a).  (c). 


60328 


Federal  Register  /  Vol.  58,  No.  218  /  Monday,  November  15,  1993  /  Rules  and  Regulations 


Distributions.  Identical  exceptions  to 
Rules  lOb-6. 10b-7.i7  and  lOb-8  are 
adopted. 

A  Eligible  Securities  and  Offerees 

Commenters  suggested  expanding  the 
scope  of  the  securities  and  offerees  to  be 
covered  by  the  exceptions.  One 
commenter  stated  that  the  scope  of  the 
exceptions  should  be  expanded  to 
include  domestic  securities.  Several 
commenters  urged  the  Commission  to 
broaden  the  proposed  exceptions  to 
cover  "institutional  accredited 
investors"  under  Regulation  D.'"  Also 
some  commenters  suggested  that  the 
exceptions  be  expanded  to  include 
offers  and  sales  to  persons  that  are  not 
necessarily  QIBs  but  are  not  considered 
"U.S.  persons"  for  the  purposes  of 
Regulation  S  under  the  Securities  Act.'** 

The  Commission  notes  that  the 
exceptions  as  adopted  are  intended  to 
address  concerns  that,  because  of  the 
effects  that  the  Trading  Practices  Rules 
can  have  on  foreign  trading  activities, 
underwriters  and  foreign  issuers  have 
declined  to  extend  Rule  144A 
Distributions  into  the  United  States  or 
have  limited  sales  of  Rule  144A-eligible 
foreign  securities  in  the  United  States  so 
that  such  sales  would  not  be  deemed  a 
distribution  under  Rule  lOb-6.  The 
Commission  does  not  believe  that  it  is 
appropriate  at  this  time  to  extend  the 
exceptions  to  Rule  144 A  transactions 
involving  domestic  securities  or  persons 
other  than  QIBs.  but  will  continue  to 
review  the  applicability  of  the  Trading 
Practices  Rules  to  private  market 
transactions.^ 


■'Comment  was  solicited  on  whether  a  complete 
pxcepiion  (rom  Rule  10t>-7  was  appropriate. 
Proposing  Release.  58  FR  at  27689  n.37:  see  also 
Securities  Exchange  Act  Release  No.  2446.  11  FR 
10971  (March  18.  1940).  Several  commenters 
maintained  that  an  unconditional  exception  to  Rule 
10b-7  was  appropriate  given  that  QIBs  are 
sophisticated  enough  to  understand  that  stabilizing 
activities  would  be  regulated,  if  at  all.  by  the 
jurisdiction  of  the  foreign  trading  market.  Two 
commenters  opposed  adoption  of  the  proposed 
exceptions,  implicitly  arguing  that  a  complete 
exception  to  Rule  lOb-7  would  be  inappropriate. 
While  the  Commission  is  adopting  the  exceptions 
substantially  as  proposed,  it  notes  that  the  subject 
of  the  regulation  of  stabilization  will  be  considered 
in  the  context  of  a  general  review  of  the  Trading 
Practices  Rules. 

■■"Institutional  accredited  investors" are  those 
that  qualify  under  17  CFR  230.501(a)(1),  (2).  (3).  (S). 
(7).  or  (8). 

'« 17  CFR  230.902.  Pursuant  to  paragraph  (o)(2)  of 
Rule  902.  "any  discretionary  account  •   •  •  held  for 
the  beneHt  or  account  of  a  non-U.S.  person  by  a 
dealer  or  other  professional  Tiduciary  organized, 
incorporated  or  (if  an  individual)  resident  in  the 
United  Slates  shall  no<  be  deemed  a  'U.S.  person' 
for  purposes  of  Regulation  S." 

^Adoption  of  the  exceptions  will  have  no  effect 
on  the  determination  of  whether  an  offering  of 
securities  constitutes  a  distribution  for  purposes  of 
Rule  lOb-6.  See  17  CFR  24O.10b-6(c)(5).  For 
example,  where  an  offering  involves  a 


Two  commenters  suggested  that, 
consistent  with  the  provisions  of  Rule 
144A,  the  exceptions  should  be 
available  to  offers  and  sales  to  persons 
that  the  seller  reasonably  believes  are 
QIBs.  The  Commission  agrees  that  the 
exceptions  should  parallel  Rule  144A  in 
this  regard,2<  and  has  incorporated  a 
reasonable  belief  standard  in  the 
exceptions. 

B.  Additional  Conditions 

The  Commission  requested  comment 
on  whether  certain  additional 
conditions  should  be  incorporated  into 
the  exceptions.  For  example,  the 
Commission  suggested  that  the  liquidity 
of  the  issuer's  securities  may  be 
relevant,  and  asked  whether  criteria 
should  be  included  based  on  the  issuer's 
public  float  or  the  U.S.  dollar  value  of 
average  daily  trading  volume  of  the 
issuer's  securities.  Additionally,  the 
Commission  suggested  that  the 
exceptions  could  require  that  the 
principal  market  for  the  issuer's 
securities  be  located  in  a  jurisdiction 
with  which  the  Commission  has  entered 
into  a  comprehensive  information 
sharing  and  enforcement  assistance 
agreement  or  understanding 
{"Information  Sharing  Agreement"). 
Where  an  Information  Sharing 
Agreement  is  not  available,  the 
Commission  asked  whether  the 
proposed  exceptions  should  require 
distribution  participants  to  make  a 
commitment  to  maintain  and  produce 
relevant  records.  The  Proposing  Release 
also  solicited  comment  on  whether  the 
exceptions  should  be  available  only  for 
foreign  securities  whose  principal 
market  publicly  disseminates 
transaction  information. 

Commenters  generally  expressed  the 
view  that  liquidity  conditions  were  not 
necessary  or  appropriate,  f>articularly  in 
light  of  the  nature  of  participants  in  the 
Rule  144A  securities  market,  and 
indicated  that  it  may  be  difficult  to 
obtain  accurate  or  complete  trading 
information  in  some  markets.  Another 
commenter  stated  that  QIBs  purchasing 
unregistered  foreign  securities  do  not 
expect  foreign  securities  markets  to  have 
the  same  level  of  market  information  as 
is  available  in  the  United  States  and  that 
these  purchasers  are  willing  to  rely 
upon  the  foreign  market  regulation.  One 
commenter,  who  opposed  adoption  of 


contemporaneous  placement  to  QIBs  under  Rule 
144A  and  to  institutional  accredited  investors 
under  Regulation  D  in  the  United  States,  all  of  the 
securities  sold  in  the  United  States  must  be 
considered  for  purposes  of  determining  whether 
there  is  a  Rule  lOb-6  distribution,  even  though  the 
portion  involving  a  Rule  144A  Distribution  may  be 
excepted  from  the  rule. 

I'  See  17  CFR  230.144A(d)(l). 


the  proposed  exceptions,  expressed 
concern  that,  absent  an  Information 
Sharing  Agreement,  modification  of  the  . 
Trading  Practices  Rules  would  increase 
the  likelihood  of  fraud.  Other 
commenters  generally  believed  that 
conditions  requiring  an  Information 
Sharing  Agreement,  recordkeeping 
requirements,  or  the  public 
dissemination  of  trade  information 
should  not  be  prerequisites  for  use  of 
the  proposed  exceptions  and  expressed 
concern  that  information  or 
recordkeeping  requirements  would 
restrict  the  benefit  of  the  proposed 
exceptions. 

The  Commission  also  requested 
comment  on  the  extent,  if  any,  that 
disclosure  should  be  provided  in  any 
offering  materials  that  the  Trading 
Practices  Rules  are  not  applicable  to 
Rule  144A  Distributions,  and  of  the 
market  activities  of  distribution 
participants  and  the  potential  effect  of 
these  activities  on  the  security's  price.22 
Commenters  who  addressed  this  issue 
opined  that  such  disclosure  would  not 
be  meaningful  to  QIBs. 

After  considering  the  comments 
received,  the  Commission  has 
determined  not  to  impose  additional 
conditions.  Moreover,  as  the 
commenters  have  observed,  information 
regarding  the  nature  of  a  foreign  trading 
market,  including  market  liquidity  and 
the  rules  relating  to  transaction 
disclosure,  are  the  types  of  information 
that  QIBs  can  be  expected  to  be  able  to 
obtain.  The  Commission  is  of  the  view 
that  these  additional  conditions 
generally  would  restrict  the  utility  of  the 
exceptions  and  may  compromise  their 
intended  purpose. 

IV.  ECTects  on  Competition 

Section  23(a)  of  the  Exchange  Act  *  J 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anti-competitive  effect  of 
the  rule,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits  to 
be  gained.  In  the  Proposing  Release,  the 
Commission  stated  that  it  had 
considered  the  proposed  exceptions  in 
light  of  this  standard  and  believed  that 
the  proposed  exceptions  would  not 
likely  impose  any  significant  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  Although  the 
Commission  sought  comment  on  this 
position,  no  comments  were  received. 


'2  Proposing  Release,  58  FR  at  27690  n.50. 
"15U.S.C.  7Bw(a)(2). 
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V.  Regulatory  Flexibility  Act  Analysis        List  of  Subjects  in  1 7  CFR  Part  240 


Section  3(a)  of  the  Regulatory 
Flexibility  Act  ("RFA")  2«  requires  the 
Commission  to  undertake  a  regulatory 
flexibility  analysis  of  the  impact  of  the 
exceptions  on  a  substantial  number  of 
small  entities.25  The  application  of  the 
RFA  to  the  exceptions  is  limited. 
Because  the  definition  of  QIB  in  Rule 
144A  generally  is  limited  to  those 
entities  that  in  the  aggregate  own  or 
invest  on  a  discretionary  basis  at  least 
$100  million  in  securities  of  unaffiliated 
entities  ($10  million  in  the  case  of  a 
broker-dealer).  Rule  144A  pertains  to 
resales  of  securities  to  substantial 
investors.  Although  Rule  144A  places 
no  similar  size  restrictions  on  placement 
agents  that  may  resell  such  securities,  it 
appears  that  Rule  144A  has  been 
utilized  by  substantial  U.S.  broker- 
dealers  to  resell  securities  of  substantial 
foreign  issuers.  The  Chairman 
previously  has  certified  that  the 
exceptions  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
certification  can  be  obtained  from  Diane 
Mage  Roberts,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Mail 
Stop  5-1,  Washington,  DC  20549. 

VI.  Effectiveness  of  Exceptions 

Pursuant  to  5  U.S.C.  553(d)(1).  the 
Commission  is  making  the  exceptions 
effective  upon  publication  in  the 
Federal  Register  since  the  exceptions 
relieve  restrictions  from  the  Trading 
Practices  Rules. 

VII.  Statutory  Basis  and  Text  of  Rule 
Amendments 

The  amendments  to  Rules  lOb-6, 
lOb-7.  and  lOb-8  are  adopted  under  the 
Exchange  Act.  15  U.S.C.  78a  et  seq.,  and 
particularly  sections  2.  3.  9(a)(6).  10(b), 
13(e),  15(c).  and  23(a)  of  the  Exchange 
Act.  15  U.S.C.  78b.  78c.  78i(a)(6).  78j(b). 
78m(e).  78o(c).  and  78w(a). 


"  5  U3.C  603(a) 
M 5  US.C  605(b) 


Broker-dealers.  Reporting  and 
recordkeeping  requirements.  Securities. 
Issuers.  Fraud. 

For  the  reasons  set  out  in  the 
preamble,  title  17.  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77). 
77s,  77eee,  77ggg,  77nnn.  77sss.  77ttt,  78c, 
78d.  78i,  78j,  78/,  78m,  78n,  78o,  78p.  78s, 
78w,  78x,  78//(d).  79q.  79t.  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll. 
unless  otherwise  noted. 

*  •         •         •         * 

2.  Section  240.10b-6  is  amended  by 
redesignating  paragraph  (i)  as  paragraph 
(j)  and  adding  a  new  paragraph  (i)  to 
read  as  follows: 

§  240.10b-6    Prohibitions  against  trading 
by  persons  interested  in  a  distribution. 

•  •        ■        *        • 

(i)  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4,  eligible  for  resale  under 
§230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  a  qualified 
institutional  buyer,  as  defined  in 
§  230.144A(a)(l)  of  this  chapter,  or  to  an 
offeree  or  purchaser  that  the  seller  and 
any  person  acting  on  behalf  of  the  seller 
reasonably  believes  is  a  qualified 
institutional  buyer,  in  transactions 
exempt  from  registration  under  section 
4(2)  (15  U.S.C.  77d(2))  of  the  Securities 
Act  of  1933  or  §  230.144A  or  Regulation 
D  (§§  230.501-230.508)  of  this  chapter. 

3.  Section  240.10b-7  is  amended  by 
redesignating  paragraph  (o)  as  paragraph 
(p)  and  adding  a  new  paragraph  (o)  to 
read  as  follows: 


$  240.10b-7    Stabiiizing  to  facilitate  a 
distribution. 


(o)  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4,  eligible  for  resale  under 
§230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  a  qualified 
institutional  buyer,  as  defined  in 
§230.144A(a)(l)  of  this  chapter,  or  to  an 
offeree  or  purchaser  that  the  seller  and 
any  person  acting  on  behalf  of  the  seller 
reasonably  believes  is  a  qualified 
institutional  buyer,  in  transactions 
exempt  from  registration  under  section 
4(2)  (15  U.S.C.  77d(2))  of  the  Securities 
Act  of  1933  or  §  230.144A  or  Regulation 
D  (§§  230.501-230.508)  of  this  chapter. 
*        •        •        •        • 

4.  Section  240.10b-8  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  adding  a  new  paragraph  (f)  to 
read  as  follows: 

§  240. 1 0b-8    Distributions  through  rights. 

(0  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4,  eUgible  for  resale  under 
§  230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  a  qualified 
institutional  buyer,  as  defined  in 
§230.144A(a)(l)  of  this  chapter,  or  to  an 
offeree  or  purchaser  that  the  seller  and 
any  person  acting  on  behalf  of  the  seller 
reasonably  believes  is  a  qualified 
institutional  buyer,  in  transactions 
exempt  from  registration  under  Section 
4(2)  (15  U.S.C.  77d(2))  of  the  Securities 
Act  of  1933  or  §  230.144A  or  Regulation 
D  (§§  230.501-230.508)  of  this  chapter. 

By  the  Commission. 

Dated:  November  3,  1993. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  93-27556  Filed  11-12-93;  8:45  am] 
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DEPARTMcNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatration 

21  CFR  Part  310 
[Dockat  No.  82^M)054] 
RiN0905-AA06 

Boll  Treatment  Drug  Producta  for 
Over-ttie-Counter  Human  Uaa 

AGENCY:  Food  and  Drug  Admiiiistration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  over-the-coimtar 
(OTC)  boil  treatment  drug  products  are 
not  generally  recognized  as  safe  and 
effective  and  are  misbranded.  This  final 
rule  applip-  only  to  topical  drug 
products  used  to  reduce  the  size  of  a 
boil  or  to  reduce  an  infection  related  to 
a  boil.  Certain  drug  products  used  to 
provide  relief  of  local  symptoms  (itch, 
pain,  and  discomfort)  of  a  boil  will  be 
addressed  in  the  rulemaking  for  OTC 
external  analgesic  drug  products  in  a 
hituie  issue  of  the  Federal  Register. 
FDA  is  issuing  this  final  rule  after 
considering  public  comments  on  the 
agency's  proposed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
find  monograph,  and  all  new  data  and 
information  on  OTC  boil  treatment  drug 
products  that  have  come  to  the  agency's 
attention.  This  final  rule  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 
EFFECTIVE  DATE:  May  16,  1994. 
FOfi  FUfiTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation    .id  Research  (HFEMIO), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  MFCmUATION:  In  the 
Federal  Register  of  June  29. 1982  (47  FR 
28306).  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaldng 
that  would  classify  OTC  boil  ointment 
drug  products  as  not  generally 
recognized  as  safe  and  effective  and  as 
being  misbranded  and  would  declare 
these  products  to  be  new  drugs  within 
the  meaning  of  section  201  (p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  321(p)).  The  notice 
was  based  upon  the  recommendations 
of  the  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(the  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the-  :ctive  ingredients  in  this 
drug  class.  Interested  persons  were 


invited  to  submit  comments  by 
September  27. 1982.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
October  27, 1982. 

In  accordance  with  $  330.10(a)(10). 
the  data  and  information  considered  by 
the  Panel  were  put  on  public  display  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857,  after  deletion  of  a 
small  amount  of  trade  secret 
information. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  boil  treatment  drug  products 
was  published  in  the  FederAl  Register  of 
January  26, 1988  (53  FR  2198). 
Interested  persons  were  invited  to  file 
by  March  28. 1988,  written  comments, 
objections,  or  requests  for  oral  hearing 
before  the  Commissioner  of  Food  and 
Drugs  regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  May  25, 1988.  New 
data  could  have  been  submitted  until 
January  26, 1989,  and  comments  on  the 
new  data  until  March  27, 1989.  Final 
agency  action  on  that  proposal  occurs 
with  publication  of  this  final  rule  on 
OTC  boil  treatment  drug  products. 

In  the  tentative  final  monograph,  no 
active  ingredients  were  proposed  as 
generally  recognized  as  safe  and 
effective  and  not  misbranded  for  the 
treatment  of  boils.  However,  the  agency 
proposed  labeling  in  §  358, 450(b)  in  the 
event  that  data  were  submitted  that 
resulted  in  the  upgrading  of  any 
ingredients  to  monograph  status  in  the 
final  rule.  The  proposed  indication  was 
"For  the  temporary  relief  of  pain  and 
discomfort  of  boils." 

The  primary  types  of  products  used  in 
the  drug  treatment  of  boils  are:  (1) 
Antibacterial  "drawing  salves"  to 
reduce  boil  size  and  infection,  and  (2) 
anesthetics  to  relieve  local  symptoms, 
such  as  itch,  pain,  and  discomfort.  The 
agency  stated  in  the  tentative  final 
monograph  (53  FR  2198  at  2204)  that 
clinical  data  were  needed  to 
demonstrate  the  "drawing  action"  on  a 
boil  of  ingredients  such  as  magnesium 
sulfate  or  ichthammol.  and  to 
demonstrate  the  antiseptic  action  of 
sulfur  and  phenol.  The  agency  also 
stated  that  if  new  data  that  were 
submitted  during  the  allotted  12-month 
comment  and  new  data  period  were  not 
siifficient  to  establish  monograph 
conditions  for  OTC  boil  treatment  drug 
products,  the  final  rule  would  declare 
these  products  to  be  new  drugs  (53  FR 
2199).  In  this  final  rule,  the  agency 
concludes  that  no  active  ingredient  has 
been  shown  to  be  generally  recognized 


as  safe  and  effective  for  use  as  a  drawing 
agent  or  antiseptic  in  OTC  boil 
treatment  drug  products.  The  agency 
also  concludes  that  several  other 
ingredients  are  not  generally  recognized 
as  safe  and  effective  for  use  as  a  topical 
analgesic,  anesthetic,  and  antipruritic  in 
OTC  boil  treatment  drug  products.  No 
substantive  data  were  submitted  for 
these  ingredients. 

As  discussed,  the  labeling  proposed 
in  part  358  for  OTC  boil  treatment  drug 
products  appUed  primarily  to  products 
used  for  the  temporary  relief  of  pain  and 
discomfort  of  boils.  Among  the 
ingredients  considered  for  this 
indication  were  several  topical 
analgesic,  anesthetic,  and  antipruritic 
active  ingredients  (benzocaine, 
camphor,  jimiper  tar,  menthol,  and 
phenol)  that  are  also  being  considered 
in  the  OTC  external  analgesic 
rulemaking.  However,  with  the 
exception  of  benzocaine,  no  data  were 
submitted  supporting  the  use  of  these 
ingredients  in  the  treatment  of  pain  and 
discomfort  associated  with  boils.  Thus, 
the  agency  has  determined  that  these 
ingredients  (other  than  benzocaine)  are 
not  generally  recognized  as  safe  and 
effective  for  this  use.  The  affected 
ingredients  are  hsted  in  §  310.545(a)(5) 
(21  CFR  310.545(a)(5)).  Data  were 
submitted  for  benzocaine,  and  action  on 
this  ingredient  is  being  deferred  and 
transferred  to  a  separate  rulemaking  for 
OTC  external  analgesic  drug  products. 
In  the  ongoing  rulemaking  for  OTC 
external  analgesic  drug  products, 
general  claims  for  OTC  topical 
analgesic,  anesthetic,  and  antipruritic 
active  ingredients  have  been  proposed 
in  part  348  (48  FR  5852  at  5868. 
February  8, 1983).  Proposed 
§  348.50(b)(2)  would  establish  the 
temporary  relief  of  pain,  itching,  or  pain 
and  itching  as  an  intended  use.  The 
proposed  labeling  would  also  allow  a 
description  of  several  conditions  that 
pain  and  Itching  are  associated  with, 
e.g..  sunburn,  insect  bites,  and  minor 
skin  irritations.  Section  348.50(b)  also 
includes  proposed  labeling  for  other 
specialized  uses  of  analgesic,  anesthetic, 
and  antipruritic  ingredients.  See,  e.g.. 
proposed  S  348.5oS)(5)  for  products 
used  for  the  treatment  of  fever  blisters 
and  cold  sores.  (See  55  FR  3370  at  3382 
and  3383,  January  31, 1990.)  The  agency 
has  determined  that  the  appropriate 
place  to  include  relief  of  the  pain  and 
itching  of  boils,  if  supported  by 
appropriate  data,  would  be  proposed 
S  348.50(b),  Accordingly,  the  agency  is 
deferring  a  decision  on  benzocaine  as  a 
topical  analgesic,  anesthetic,  and 
antipruritic  active  ingredient  for  relief  of 
pain  and  discomfort  of  boils.  That  use 
of  benzocaine  will  be  discussed  in  the 
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external  analgesic  drug  rulemaking  in  a 
future  issue  of  the  Federal  Register. 
Products  containing  benzocaine  labeled 
for  the  temporary  relief  of  pain  and 
discomfort  of  boils  may  continue  to  be 
marketed  at  this  time. 

This  final  rule  declares  OTC  drug 
products  containing  active  ingredients 
for  the  treatment  of  boils  to  be  new 
drugs  under  section  201(p)  of  the  act,  for 
which  an  application  or  abbreviated 
application  (hereinafter  called 
application)  approved  under  section  505 
of  the  act  (21  U.S.C  355)  and  21  CFR 
part  314  is  required  for  marketing.  In  the 
absence  of  an  approved  application, 
products  containing  drugs  for  this  use 
also  would  be  misbranded  under  section 
502  of  the  act  (21  U.S.C  352).  In 
appropriate  circumstances,  a  citizen 
petition  to  establish  a  monograph  may 
be  submitted  under  21  CFR  10.30  in  lieu 
of  an  application. 

This  nnal  rule  amends  21  CFR  part 
310  to  include  drug  products  containing 
ingredients  for  the  treatment  of  boils  by 
adding  new  §  310.531  (21  CFR  310.531) 
to  subpart  E.  The  inclusion  of  OTC  boil 
treatment  drug  products  in  part  310 
follows  FDA's  established  policy  for 
regulations  in  which  there  are  no 
monograph  conditions.  (See,  e.g., 
§§310.510,  310.519,  310.525.  310.526, 
310.532.  310.533,  and  310.534.)  If.  in 
the  future,  any  ingredient  is  determined 
to  be  generally  recognized  as  safe  and 
effective  for  use  in  an  OTC  boil 
treatment  drug  product,  the  agency  will 
promulgate  an  appropriate  regulation  at 
that  time. 

The  OTC  drug  procedural  regulations 
(§  330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA 
does  not  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded). 
"Category  II"  (not  generally  recognized 
as  safe  and  effective  or  misbranded). 
and  "Category  m"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage.  In  place  of 
Category  I,  the  term  "monograph 
conditions"  is  used;  in  place  of  Category 
n  or  III.  the  term  "nonmonograph 
conditions"  is  used. 

As  discussed  in  the  proposed  rule  for 
OTC  boil  treatment  drug  products  (53 
FR  2198).  the  agency  advised  that  it 
would  provide  a  period  of  12  months 
after  the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register  for 


relabeling  and  reformulation  of  OTC 
boil  treatment  drug  products  to  be  in 
compliance  with  the  monograph. 
Although  data  and  information  wwe 
submitted  on  ichthammol  and  sulfur  in 
response  to  the  proposed  rule,  they  were 
not  sufficient  to  support  monograph 
conditions,  and  no  monograph  is  being 
established  at  this  time.  "Hierefore,  boil 
treatment  drug  products  that  are  subject 
to  this  rule  are  not  generally  recognized 
as  safe  and  effective  and  are  misbranded 
(nonmonograph  conditions).  In  the 
advance  notice  of  proposed  rulemaking 
(47  FR  28306),  the  agency  advised  that 
conditions  for  the  drug  products  subject 
to  this  monograph  would  be  effective  6 
months  after  the  date  of  publication  of 
a  final  monograph  in  the  Federal 
Register.  Because  no  OTC  drug 
monograph  is  being  established  for  this 
class  of  drug  products,  the  agency  is 
adopting  this  6-month  effective  date  for 
the  nonmonograph  conditions  for  these 
drug  products.  TTierefore,  on  or  after 
May  16, 1993,  no  OTC  drug  products 
that  are  subject  to  this  final  rule  may  be 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  application. 

In  response  to  the  proposed  rule  on 
OTC  boil  treatment  drug  products,  one 
manufacturer  submitted  a  comment  and 
data.  A  copy  of  the  comment  and  data 
received  is  on  public  display  in  the 
Dockets  Management  Branch  (address 
above).  Additional  information  that  has 
come  to  the  agency's  attention  since 
publication  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

I.  The  Agency's  Conclusions  on  the 
Comment 

1.  The  comment  submitted  data  in 
support  of  the  safety  and  effectiveness 
of  benzocaine  in  promoting  reduction  in 
boil  size  and  relieving  pain  associated 
with  boils  (furuncles)  (Ref.  1).  As  noted 
above,  consideration  of  the  use  of 
benzocaine  for  relief  of  pain  associated 
with  boils  is  transferred  to  the 
rulemaking  for  OTC  external  analgesic 
drug  products.  The  agency  is  only 
reviewing  the  data  as  they  relate  to 
reduction  in  boil  size  in  this  final  rule. 
Three  studies  (Florendo,  Weinrauch. 
and  Goldstein)  having  identical 
protocols  were  submitted.  The  protocol 
for  each  study  prescribed  a  randomized, 
double-blind,  vehicle-controlled  study 
enrolling  30  to  50  subjects  with  a 
clinical  diagnosis  of  boils.  The  active 
treatment  contained  two  active 
ingredients,  benzocaine  (20  percent)  and 
triclosan  (0.35  percent),  while  the 
vehicle  was  stated  to  contain  triclosan 
(0.25  percent)  only.  Subjects  were 


examined  in  a  dermatology  clinic  or 
private  office  where  a  clinical  history 
was  obtained  and  the  baseline  boil  size 
was  determined.  Subjects  were  then 
randomly  assigned  to  a  treatment  group 
and  told  to  apply  the  medication  twice 
daily,  in  the  morning  and  evening.  The 
first  application  was  given  in  the  office 
or  clinic.  Reduction  in  boil  size  was  one 
efficacy  measure  in  these  studies.  Boil 
size  determination  was  supposed  to  be 
made  when  pain  relief  was  first 
experienced  and  after  3  days  of 
treatment.  Reduction  in  boil  size  was 
the  difference  in  diameter  of  the  boil 
between  baseline  and  the  end  of 
treatment.  Change  in  boil  diameter, 
percent  reduction  in  boil  diameter,  and 
the  percent  of  subjects  with  a  reduction 
in  boil  size  were  compared  for  the  two 
treatments. 

The  agency  has  determined  that  the 
data  are  inadequate  to  demonstrate 
benzocaine 's  effectiveness  in  reducing 
the  size  of  a  boil.  The  agency  considers 
the  study  design  as  having  a  number  of 
problems.  The  active  treatment  was  a 
combination  product  vdth  two  active 
ingredients.  To  prove  efficacy,  a  four- 
arm  study  (to  include  each  ingredient, 
the  combination  product,  and  vehicle) 
should  have  been  conducted.  The 
submitted  studies  had  no  true  placebo 
(vehicle)  because  the  vehicle  component 
contained  triclosan  0.25  percent,  a 
concentration  0.1  percent  less  than  used 
in  the  active  treatment.  Even  though  this 
concentration  is  lower  than  that  of 
triclosan  in  the  active  treatment,  it  still 
may  have  contributed  to  the  study 
results  because  it  can  have  antibacterial 
properties.  Thus,  beneficial  results  of 
the  active  treatment  may  have  been 
attributable  to  one  or  both  of  the  two 
active  ingredients.  To  prove  efficacy  for 
benzocaine,  a  study  should  compare 
benzocaine  to  its  vehicle  without 
triclosan.  The  submitted  study  design 
was  only  a  test  of  whether  the 
combination  of  benzocaine  and  triclosan 
outperforms  triclosan  by  itself  in  the 
treatment  of  boils.  The  study  design  did 
not  exclude  any  possible  beneficial 
effects  resulting  irom  the  incorporation 
of  triclosan  into  the  active  treatment  or 
the  vehicle. 

Boil  size  measurements  should  have 
been  made  with  accuracy  and  with 
diligence  in  a  study  which  claimed,  as 
one  of  its  objectives,  to  influence  the 
size  of  the  baseline  condition.  There 
should  have  been  exclusions  for 
subjects  on  recent  oral  antibiotics  and 
on  systemic  or  intralesional 
corticosteroid  treatment.  Subjects  with 
multiple  boils  in  adjacent  areas  should 
not  have  been  accepted  into  the  studies. 
Carbuncles  and  furuncles  behave  very 
differently  on  a  clinical  basis,  and  the 
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former  should  not  have  been  included 
in  a  study  on  boils.  Carbuncles  are  not 
simple  boils  and  should  not  have  been 
included  in  a  study  on  boils  because 
these  lesions  behave  differently  and 
require  either  incision  and  drainage, 
antimicrobial  therapy,  or  both  (Ref.  2). 

The  Florendo  study  enrolled  52 
subjects:  24  subjects  were  randomized 
to  the  placebo  group,  and  28  subjects 
were  randomized  to  the  active  group. 
Followup  data  were  obtained  from  all 
52  subjects.  The  two  treatment  groups 
were  similar  with  respect  to  sex.  age. 
and  the  age  and  size  of  boils.  The 
treatment  group  did  have  a  significantly 
higher  proportion  of  subjects  with  boils 
which  oozed  or  burst  than  did  the 
placebo  group.  Four  subjects  in  the 
treatment  group  and  Tive  subjects  in  the 
placebo  group  had  multiple  boils.  The 
sponsor  analyzed  the  change  in  boil  size 
both  with  the  boil  as  the  unit  of  analysis 
and  with  the  person  as  the  unit  of 
analysis.  In  the  latter  analysis,  changes 
in  boil  size  were  first  averaged  within 
each  person. 

In  the  sponsor's  analysis,  a 
signiHcantly  higher  percentage  of 
treatment  subjects  than  vehicle  subjects 
had  a  reduction  in  boil  size  (p  <  .05); 
this  was  true  whether  the  analysis  was 
by  subject  or  by  boil  and  whether  or  not 
boils  which  burst  were  excluded.  The 
mean  absolute  reduction  in  boil  size 
was  greater  in  the  treatment  group  than 
in  the  vehicle  group  in  all  analyses. 
Borderline  significance  was  achieved  (p 
<  .06)  in  the  two  analyses  with  all  boils 
included  (whether  analyzed  by  boil  or 
by  person).  Similar  findings  were 
achieved  with  percentage  change  in  boil 
size.  The  agency  notes  that  the  size  of 
the  boils  was  measured  only  to  the 
nearest  centimeter  (cm).  The  agency 
believes  that  a  more  exact  measurement 
should  have  been  made  to  assess 
changes  in  size. 

The  Weinrauch  study  enrolled  51 
subjects:  27  subjects  were  randomized 
to  the  placebo  group,  and  24  subjects 
were  randomized  to  the  treatment 
group.  Followup  data  were  obtained 
from  all  51  subjects.  The  two  treatment 
groups  were  similar  with  respect  to  sex. 
age.  and  all  the  baseline  parameters.  No 
subjects  had  multiple  boils.  Four  boils 
in  the  vehicle  group  and  one  in  the 
treatment  group  burst  or  oozed  during 
the  trial. 

In  the  sponsor's  analysis,  when  boils 
that  burst  were  excluded,  there  was  a 
signiHcantly  greater  proportion  of 
subjects  with  a  reduction  in  boil 
diameter  as  well  as  a  significantly 
greater  mean  absolute  and  percentage 
boil  size  reduction  in  the  treatment 
group  compared  to  the  vehicle  group. 
When  all  boils  were  included,  the 


direction  of  these  results  did  not 
change,  and  they  did  not  approach 
statistical  significance. 

The  Goldstein  study  enrolled  69 
subjects,  with  66  (38  vehicle  and  28 
treatment)  subjects  completing  it.  One 

Clacebo  subject  was  excluded  because 
is  boil  size  was  not  initially  recorded. 
Also,  one  subject  was  on  another 
medication,  which  was  a  violation  of 
the  protocol.  The  two  treatment  groups 
were  similar  with  respect  to  age  and  the 
baseline  parameters.  No  subject  had 
multiple  boils.  One  boil  in  the  treatment 
and  one  boil  in  the  vehicle  group  burst 
during  the  trial. 

No  significant  differences  were 
observed  with  respect  to  change  in  boil 
size.  The  vehicle  group  had  a  slightly 
higher  proportion  of  subjects  with 
reduction  in  boil  diameter  (37  percent) 
than  did  the  treatment  group  (32 
percent). 

The  agency  found  that  the  data  sheets 
(Ref.  1)  showed  a  great  variation  in  the 
times  when  boil  size  was  measured.  For 
some  subjects,  boil  size  was  measured 
only  during  the  first  4  hours;  for  other 
subjects,  measurements  were  made  only 
after  1  day  or  3  days.  Measurements 
were  made  on  both  day  1  and  3  for  less 
than  half  of  the  subjects  who  received 
the  drug.  The  inconsistency  of  these 
measurements  makes  the  data 
unsatisfactory.  Also,  some  subjects  did 
not  complete  the  3-day  study;  they  were 
stopped  after  1  day  to  begin  either  oral 
administration  of  antibiotics  or  to  have 
incision  and  drainage. 

The  study  appears  not  to  have  been 
conducted  with  proper  care.  Boil  size 
was  measured  only  to  the  nearest  cm. 
Boil  size  was  not  measured  precisely  or 
consistently  on  all  subjects  in  a  study 
that  proposes  to  study  changes  in  boil 
size  resulting  from  treatment.  The  boil 
size  was  not  recorded  for  several 
subjects  (e.g..  subject  2.612).  There  was 
some  confusion  as  to  the  meaning  of 
some  of  the  data  entries;  for  example, 
terms  such  as  "1.3"  for  presence  of  pus 
(subject  2.654)  and  "patient  aspirated 
pus  after  the  first  day"  (subject  3,577). 
Data  entries  like  these  cast  doubt  on  the 
validity  and/or  appropriateness  of  the 
data  recording  and  the  subjects  studied. 

The  raw  data  sheets  for  tne  Goldstein 
study  (Ref.  1)  are  included  in  the  file 
and  contain  numerous  inconsistencies. 
At  least  one  subject  with  no  baseline 
boil  size  measurement  was  included  in 
the  analysis.  In  conclusion,  there  are 
numerous  errors  and  omissions  in  the 
conduct  of  the  Goldstein  study  that 
cause  the  agency  to  conclude  that  the 
results  should  be  discounted. 

In  summary,  the  three  studies 
submitted  were  not  designed  properly. 
The  data  collection  for  these  studies 


appears  to  be  incomplete  in  many 
instances.  The  subjects  were  not 
uniformly  assessed  at  the  various  time 
points  specified  in  the  protocol  for  data 
collection,  and  the  data  were  not 
collected  precisely.  Boil  size 
measurements  appear  not  to  have  been 
carried  out  carefully,  and  measurements 
were  made  in  an  inexact  manner.  The 
design  of  the  studies  was  not 
appropriate  for  a  two-component 
(combination)  product.  A  four-arm 
study  (to  include  each  component,  the 
combination  product,  and  the  vehicle) 
was  needed  to  demonstrate  efficacy.  The 
vehicle  should  not  have  contained 
either  component  of  the  combination 
product.  In  conclusion,  none  of  the 
three  studies  is  an  adequate,  well- 
controlled  study.  Benzocaine  has  not 
been  shown  to  be  effective  in  reducing 
the  size  of  boils. 

The  comment  subsequently  informed 
the  agency  (Ref.  3)  that  triclosan  in  a 
concentration  of  0.35  percent  was  in 
both  the  vehicle  and  in  the  active  drug. 
The  comment  stated  that  it  was  a 
typographical  error  stating  that  the 
concentration  was  0.25  percent. 

The  comment  contended  that  the 
active  preparation  was  not  a 
combination  product  because  the 
triclosan  in  the  product  (as  an 
antimicrobial)  does  not  have  proven 
effectiveness.  The  comment  further 
argued  that  even  if  triclosan  were 
proven  effective  as  an  antimicrobial,  its 
"contribution"  as  an  inactive  ingredient 
is  irrelevant  to  the  results.  The  comment 
maintained  that  the  only  active 
ingredient  was  benzocaine,  whose 
efficacy  for  relief  of  pain  was  proven. 
The  comment  claimed  that  triclosan  had 
two  purposes  in  the  product:  (1)  To  help 
guard  against  spread  of  infection  from  a 
boil  to  other  sites  if  the  boil  ruptured, 
and  (2)  to  act  as  a  bacteriostatic 
preservative. 

Based  on  the  comment's  arguments 
(Ref.  3),  the  agency  is  now  treating  the 
comment  as  addressing  only  the  claim 
that  benzocaine  is  effective  for  relief  of 
pain  associated  with  boils,  and  that  the 
comment  is  not  interested  in  other 
claims  being  attributed  to  other 
ingredients  used  to  treat  Boils.  As  noted 
above,  the  use  of  benzocaine  for 
relieving  pain  associated  with  boils  is 
being  transferred  to  the  rulemaking  for 
OTC  external  analgesic  drug  products. 
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2.  The  comment  included  data  in 
support  of  the  usefulness  of  the 
ingredients  ichthammol,  sulfur,  and 
triclosan  in  a  combination  product  for 
the  treatment  of  boils  (Refs.  1  through 
5).  The  comment  also  urged  the  agency 
to  consider  benzocaine  in  combination 
with  ichthammol.  sulfur,  and  triclosan 
used  as  antimicrobials  for  the  treatment 
of  boils. 

The  agency  has  reviewed  the  data 
submitted  on  ichthammol,  sulfur,  and 
triclosan  as  antimicrobials  for  the 
treatment  of  boils  and  finds  they  are 
inadequate  to  establish  effectiveness  for 
this  use.  Of  the  references  submitted 
with  the  comment,  the  agency  considers 
the  following  pertinent  to  ichthammol 
and  sulfur:  Kownatzki.  Urich,  and 
Schopf  (Ref.  2)  showed  that  ichthyol 
(ichthammol)  induced  a  neutrophilic 
cell  accimiulation  in  an  in  vitro 
chemotaxis  (Boyden)  chamber.  On  this 
basis,  they  concluded  that  ichthyol  has 
anti-inflammatory  properties.  Libenson 
et  al.  (Ref.  3)  concluded  from  a 
laboratory  experiment  that  elemental 
sulfur  has  antibacterial  activity  against 
streptococcal  strains  and  to  a  lesser 
degree  against  Staphylococcus  aureus. 
Woiwood  (Ref.  4)  concluded  by  an  in 
vitro  test  that  colloidal  sulfur  has 
antistaphylococcal  activity  in  an 
experimental  inoculation  medium. 

The  agency  finds  that  these  references 
demonstrate  that  in  laboratory  (in  vitro) 
experimental  testing,  ichthammol  and 
sulfur  possess  certain  properties  that 
might  make  them  useful  in  certain 
inflammatory  and  bacteriological 
conditions.  However,  the  references 
submitted  did  not  contain  any  human 
clinical  studies  on  the  use  of 
ichthammol  and  sulfur  for  the  treatment 
of  boils.  Thus,  the  references  do  not 
contain  adequate  data  to  establish  that 
ichthammol  and  sulfur  are  safe  and 
effective  in  the  treatment  of  boils.  The 
agency  notes  that,  after  the  initial 
submission  was  made,  the  comment 
subsequently  stated  that  triclosan  at 
0.35  percent  does  not  have  proven 
effectiveness  as  an  antimicrobial  (Ref. 
5).  The  agency  concludes  that  data  from 
well-controlled  human  clinical  studies 
are  necessary  to  demonstrate  the  safety 
and  efficacy  of  ichthammol.  sulfur,  or 
triclosan  as  antimicrobials  useful  for  the 
treatment  of  boils.  Likewise,  clinical 
data  are  also  needed  to  support  any 
combination  of  ichthammol,  sulfur,  or 
triclosan  %vith  benzocaine. 

RnerenoM 

(1)  Comment  No.  C4,  Docket  Na  62H- 
0054.  Dockets  Management  Branch. 


(2)  Kownatzki.  E.  S.  Urich,  and  E.  Schopf, 
"The  Effect  of  a  Sulfonated  Shale  Oil  Extract 
(Ichthyol)  on  the  Migration  of  Human 
Neutrophilic  Granulocytes  in  vitro," 
Archives  of  Dermatological  Research, 
276:235-239. 1984,  in  Comment  No.  C4.  vol. 
3.  exhibit  |,  Docket  No.  B2N-00&4.  DockeU 
Management  Branch. 

(3)  Libenson.  L  et  al.,  "Antibacterial  Effect 
of  Elemental  Sulfur,"  journal  of  Infectious 
Diseases.  93:28-35. 1953.  in  Comment  No. 
C4.  vol.  3.  exhibit  J.  Docket  No.  82N-0054. 
Dockets  Management  Branch. 

(4)  Woiwood.  A.  ]..  "The  Inhibition  of 
Bacterial  Gro%vth  by  Colloidal  Heavy  Metal 
Sulphides  and  by  Colloidal  Sulphur," 
Journal  of  General  Microbiology,  10:509-520, 
1954.  in  Comment  No.  C4.  vol.  3.  exhibit  J. 
Docket  No.  82N-O054.  Dockets  Management 
Branch. 

(5)  Comment  No.  C5,  Docket  No.  82N- 
0054.  Dockets  Management  Branch. 

3.  The  comment  urged  the  agency  to 
consider  ichthammol  and  sulfur  as 
"drawing"  agents  alone  or  in 
combination  with  benzocaine.  The 
comment  submitted  a  large  number  of 
published  references  on  these 
ingredients  (Ref.  1)  together  with  the 
data  on  benzocaine  (Ref.  2)  discussed  in 
comment  1  of  section  L  of  this 
document. 

The  agency  has  reviewed  the 
references  and  finds  they  are  inadequate 
to  establish  the  safety  and  effectiveness 
of  ichthammol  or  sulfur  for  use  as  a 
drawing  agent  to  treat  boils.  Five  of  the 
references  (Refs.  3  through  7)  discussed 
ichthammol  and  sulfur  for  various 
indications  when  applied  topically,  but 
none  of  the  references  specifically 
discussed  the  use  of  ichthammol,  sulfur, 
or  any  ingredient  as  a  "drawing"  agent. 
The  creation  of  an  osmotic  equilibrium 
is  postulated  as  the  mechanism  of  action 
for  drawing  salves  and  is  discussed  in 
comment  5  of  section  I.  of  this 
document  below.  In  the  advance  notice 
of  proposed  rulemaking  on  OTC  boil 
ointment  drug  products,  the  Panel 
concluded  that  drawing  salves  to  treat 
boils  do  not  have  any  merit  (47  FR 
28306  at  28308).  The  agency  concludes 
that  the  data  submitted  are  not  adequate 
to  support  the  effectiveness  of 
ichthammol  and  sulfur  as  "drawirtg" 
agents  individually  or  in  combination 
with  benzocaine  in  treating  or  in 
reducing  the  size  of  a  boiL  Data  from 
well-controlled  human  clinical  studies 
are  necessary  to  demonstrate  the  safety 
and  effectiveness  of  ichthammol  or 
sulfur  for  use  as  a  "drawing"  agent  in 
the  treatment  of  boils. 

(1)  Comment  No.  C4,  vol.  3.  exhibit  J, 
Docket  No.  82N-0054,  Dockets  Management 
Branch. 

(2)  Comment  Na  C4,  Docket  Na  82N- 
00S4,  Dockets  Management  Branch. 


(3)  Kownatzki.  E.,  S.  Urich.  and  E.  Schopf, 
"The  Effect  of  a  Sulfonated  Shale  Oil  Extract 
(Ichthyol)  on  the  Migration  of  Human 
Neutrophilic  Granulocytes  in  vitro." 
Archives  of  Dermatological  Research. 
276:235-239. 1984.  in  Comment  Na  C4.  vol 
3.  exhibit  J.  Docket  No.  82N-0054.  Dockets 
Management  Branch. 

(4)  Libenson.  L  et  aL,  "Antibacterial  Effect 
of  Elemental  Sulfur,"  )oumal  of  Infectious 
Diseases.  93:28-35, 1953.  in  Comment  No. 
C4,  vol.  3.  exhibit  |.  Docket  Na  82N-0054. 
Dockets  Management  Branch. 

(5)  Woiwood.  A.  J..  "The  Inhibition  of 
Bacterial  Gro%¥th  by  Colloidal  Heavy  Metal 
Sulphides  and  by  Colloidal  Sulphur." 
Journal  of  General  Microbiology.  10:509-520, 
1954,  in  Comment  No.  C4.  vol.  3.  exhibit ), 
Docket  No.  82N-0054,  Dockets  Management 
Branch. 

(6)  Czametzki.  B.  M..  "Inhibitory  Effects  of 
Shale  Oils  (Ichthyols)  on  the  Secretion  of 
Chemotactic  Leukotrienes  From  Human 
Leukocytes  and  on  Leukocyte  Migration." 
The  )oumal  of  Investigative  Dermatology, 
87:694-697.  1986.  in  Comment  No.  C4.  voL 
3.  exhibit ).  Docket  Na  82N-0054.  DockeU 
Management  Branch. 

(7)  Combes.  F.  C,  "The  Role  of  Sulfur  in 
Dermatology,"  New  York  State  Journal  of 
Medicine.  32:1019-1023. 1932,  in  Ck>mment 
Na  C4,  vol.  3,  Exhibit  J.  Docket  No.  82N- 
0054,  Dockets  Management  Branch. 

4.  The  comment  noted  the  agency's 
statement  in  the  tentative  final 
monograph  (53  FR  2198  at  2204)  that 
"the  'drawing'  action  of  ingredients 
such  as  magnesium  sulfate  or 
ichthammol  •  •  •  needs  to  be  shown 
clinically."  The  comment  stated  that,  as 
it  understood  this  statement,  clinical 
proof  of  any  "drawing"  action  for 
benzocaine  will  not  be  required 

The  comment  is  correct  in  stating  that 
clinical  proof  of  any  "drawing"  action 
for  benzocaine  is  not  required.  No  claim 
as  a  "drawing"  agent  has  been  attributed 
to  benzocaine.  Thus,  the  statement  in 
the  tentative  final  monograph  on 
"drawing"  action  of  ingredients  such  as 
magnesium  sulfiate  or  ichthammol  did 
not  include  benzocaine.  However,  if  a 
claim  for  "drawing"  action  were  to  be 
made  for  benzocaine,  then  clinical  proof 
would  be  required. 

5.  The  comment  contended  that 
magnesium  sulfate  and  ichthammol  in  a 
boil  ointment  formula  contribute  to  a 
"drawing"  action.  The  comment 
suggested  that  such  an  action  "is  related 
to  the  osmotic  equilibrium  created  at  the 
site  of  application,  i.e.,  the  high  fluid 
level  of  the  boil  versus  the  high  solids 
level  of  the  formula."  The  comment 
maintained  that  over  a  period  of  time 
and  as  the  boil  increases  in  fluid 
volume,  this  fluid  will  favor  the  salve 
formula  and  a  decrease  in  boil  volume 
will  result  The  comment  reasoned  that 
the  "drawing"  action  results  because  the 
magnesium  sulfate  and  ichthammol 
upset  the  equiUbrium  between  the  fluid 
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in  the  boil  and  the  formula  containing 
these  and  other  base  ingredients  on  the 
surface  nutside  the  boil. 

The  agency  acknowledges  the 
conunent's  contention  and  theory 
concerning  a  "drawing"  action  for 
magnesium  sulfate  and  ichthammol. 
However,  the  comment  did  not  submit 
adequate  effectiveness  data  to  support  a 
"drawing"  action  for  magnesium  sulfate 
or  ichthammol  in  the  treatment  of  boils. 
The  agency  reviewed  and  evaluated  the 
comment's  submitted  literature 
references  (see  comment  3  of  section  I. 
of  this  document)  and  found  those 
references  inadequate  to  support  the 
effectiveness  of  any  ingredient  as  a 
"drawing"  agent. 

n.  The  Agency's  Final  Conclusions  on 
OTC  Boil  Treatment  Drug  Products 

At  this  time,  there  is  a  lack  of  data 
firom  adequate  and  well-controlled, 
double-blind  studies  to  establish  that 
benzocaine,  ichthammol,  magnesium 
sulfate,  sulfur,  triclosan,  or  any  other 
ingredients  are  effective  to  treat  or 
reduce  the  size  of  boils.  The  agency  has 
determined  that  no  active  ingredient  has 
been  found  to  be  generally  recognized  as 
safe  and  effective  for  this  OTC  use. 
Treatment  is  defined  as  reducing  the 
size  of  a  boil  or  reducing  an  infection 
related  to  a  boil.  Treatment  has  involved 
the  use  of  "drawing  salves"  for  these 
purposes.  These  "drawing  salves" 
contained  various  in^dients. 

In  the  Federal  Register  of  November 
7, 1990  (55  FR  46914).  the  agency 
published  a  final  rule  in  part  310 
establishing  that  certain  active 
ingredients  that  had  been  under 
consideration  in  a  number  of  OTC  drug 
rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  was  effective 
on  May  7, 1991,  and  included  in 
§  310.545(a)(5)  the  following  ingredients 
that  had  been  previously  considered 
under  this  rulemaking  for  use  in  the 
treatment  of  boils:  Aminoacridine 
hydrochloride,  bismuth  subnitrate, 
calomel,  camphor,  cholesterol,  ergot 
fluidextract,  hexachlorophene, 
isobutamben,  juniper  tar,  lanolin, 
magnesium  sulfate,  menthol,  methyl 
saHcylate,  oxyguinoline  sulfate, 
petrolatimi,  phenol,  pine  tar.  rosin, 
rosin  cerate,  sassafras  oil,  thymol,  and 
zinc  oxide.  The  final  rule  in  this 
docimient  establishes  that  any  OTC  boil 
treatment  drug  product  is  not  generally 
recognized  as  safe  and  effective  and 
expands  the  nonmonograph  ingredients 
to  include  all  other  active  ingredients 
for  the  treatment  of  boils,  such  as 
benzocaine,  ichthammol,  sulfur,  and 
triclosan.  Therefore,  any  ingredient  that 
is  labeled,  represented,  or  promoted  for 


OTC  use  for  the  treatment  of  boils  is 
considered  nonmonograph  and 
misbranded  under  section  502  of  the  act 
and  is  a  new  drug  under  section  201(p) 
of  the  act  for  which  an  approved 
application  under  section  505  of  the  act 
(21  U.S.C  355)  and  21  CFR  part  314  of 
the  regulations  is  required  for 
marketing.  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  21  CFR  10.30  in  lieu  of 
an  application.  Any  such  OTC  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  date  of  this 
final  rule  that  is  not  in  compliance  with 
the  regulation  is  subject  to  regulatory 
action.  In  order  to  avoid  duplication  in 
listing  OTC  boil  treatment  active 
ingredients  in  more  than  one  regulation 
and  for  ease  in  locating  these 
ingredients  in  the  Code  of  Federal 
Regulations,  the  agency  is  listing  all  of 
these  ingredients  in  a  single  regulation 
in  new  §  310.531  entitled  "Drug 
products  containing  active  ingredients 
offered  over-the-counter  (OTC)  for  the 
treatment  of  boils."  Accordingly,  the 
ingredients  currently  listed  in 
§  310.54S(a)(5)  are  now  being  listed  in 
§  310.531(d),  and  §  310.545(a)(5)  is 
being  removed.  The  additional 
ingredients  covered  by  this  final  rule  are 
being  listed  in  §  310.531(e).  This  final 
rule  does  not  apply  to  OTC  drug 
products  that  contain  benzocaine  and 
that  are  labeled  for  the  temporary  relief 
of  itch,  pain,  and  discomfort  of  boils. 
The  agency  is  deferring  that  use  of 
benzocaine  to  the  rulemaking  on  OTC 
external  analgesic  drug  products.  A 
paragraph  is  included  in  new  §  310.531 
to  indicate  that  section  does  not  apply 
to  drug  products  that  contain 
benzocaine  labeled,  represented,  or 
promoted  for  OTC  topical  use  with  such 
external  analgesic  claims. 

No  conmients  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (53  FR  2198 
at  2205).  The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  in  conjunction  with  other  rules 
resulting  fix)m  the  OTC  drug  review.  In 
a  notice  published  in  the  F^eral 
Register  of  February  8, 1983  (48  FR 
5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  final  rule  for  OTC 


boil  treatment  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  boil  treatment  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses  because 
only  a  limited  number  of  products  are 
affected.  Therefore,  the  agency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501.  502,  503. 
505.  506.  507,  512-516,  520,  601(a),  701,  704, 
705.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  351,  352, 
353;  355.  356.  357.  360b-360f.  360j,  361(a), 
371.  374.  375,  379*);  sees.  215,  301,  302(a). 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C  216.  241.  242(a),  262,  263b- 
263n). 

2.  Section  310.531  is  added  to  subpart 
E  to  read  as  follows: 

S  310.531    Drug  products  containing  active 
Ingredients  offered  over-the-counter  (OTC) 
for  tt>e  treatn>ent  of  bolls. 

(a)  Aminacrine  hydrochloride, 
benzocaine,  bismuth  subnitrate, 
calomel,  camphor,  cholesterol,  ergot 
fluid  extract,  hexachlorophene, 
ichthammol,  isobutamben,  juniper  tar 
(oil  of  cade),  lanolin,  magnesium 
sulfate,  menthol,  methyl  salicylate, 
oxyguinoline  sulfate,  petrolatum, 
phenol,  pine  tar,  rosin,  rosin  cerate. 
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sassafras  oil.  sulfur,  thymol,  triclosan, 
and  zinc  oxide  have  been  present  in 
OTC  boil  treatment  drug  products. 
There  is  a  lack  of  adequate  data  to 
establish  general  recognition  of  the 
safety  and  effectiveness  of  these  or  any 
other  ingredient  for  OTC  use  for  the 
treatment  of  boils.  Treatment  is  defined 
as  reducing  the  size  of  a  boil  or  reducing 
an  infection  related  to  a  boil.  Treatment 
has  involved  the  use  of  "drawing 
salves"  for  these  purposes.  These 
"drawing  salves"  contained  various 
ingredients.  Based  on  evidence 
currently  available,  any  OTC  drug 
product  offered  for  the  treatment  of 
boils  cannot  be  considered  generally 
recognized  as  safe  and  effective. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  for 
the  treatment  of  boils  is  regarded  as  a 
new  drug  within  the  meaning  of  section 
201(p)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  for  which  an 
approved  application  or  abbreviated 
application  under  section  505  of  the  act 


and  part  314  of  this  chapter  is  required 
for  marketing.  In  the  absence  of  an 
approved  new  drug  application  or 
abbreviated  new  drug  application,  such 
product  is  also  misbranded  under 
section  502  of  the  act. 

(c)  Clinical  investigations  designed  to 
obtain  evidence  that  any  OTC  boil 
treatment  drug  product  is  safe  and 
effective  for  the  purpose  intended  must 
comply  with  the  requirements  and 
procedures  governing  the  use  of 
investigational  new  drugs  set  forth  in 
part  312  of  this  chapter. 

(d)  After  May  7, 1991.  any  such  OTC 
drug  product  that  contains  aminacrine 
hydrochloride,  bismuth  subnitrate, 
calomel,  camphor,  cholesterol,  ergot 
fluid  extract,  hexachlorophene, 
isobutamben.  juniper  tar  (oil  of  cade), 
lanolin,  magnesium  sulfate,  menthol, 
methyl  salicylate,  oxyguinoline  sulfate, 
petrolatum,  phenol,  pine  tar,  rosin, 
rosin  cerate,  sassafras  oil,  thymol,  or 
zinc  oxide  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  that  is  not  in 


compliance  with  this  section  is  subject 
to  regulatory  action. 

(e)  After  May  16, 1994.  any  such  OTC 
drug  product  that  contains  benzocaine, 
ichthammol,  sulfur,  or  triclosan  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
that  is  not  in  compliance  with  this 
section  is  subject  to  regulatory  action. 

(f)  This  section  does  not  apply  to  drug 
products  that  contain  benzocaine 
labeled,  represented,  or  promoted  for 
OTC  topical  use  in  accordance  with  part 
348  of  this  chapter. 

§310.545    [Amended] 

3.  Section  310.545  Drug  products 
containing  certain  active  ingredients 
offered  over-the-counter  (OTC)  for 
certain  uses  is  amended  by  removing 
and  reserving  paragraph  (a)(5). 

Dated:  November  8, 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-27917  Filed  11-12-93;  8:45  ami 
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Protection  Agency 


40  CFR  Part  192 

Health  and  Environmental  Standards  for 

Uranium  and  Thorium  Mill  Tailings;  Final 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  192 
[FRL-4797-8] 

Heatth  and  Environmental  Standards 
for  Uranium  and  Thorium  Mill  Tailings 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  EPA  is  amending  its  general 
environmental  regulations  pertaining  to 
uranium  mill  tailings  disposal  sites 
pursuant  to  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA)  of 
1978.  The  amendments  clarify  the 
current  rule  by  ensuring  timely 
emplacement  of  a  permanent  radon 
barrier  and  by  requiring  appropriate 
monitoring  for  nonoperational  uranium 
mill  tailings  disposal  sites  that  are 
licensed  by  the  Nuclear  Regulatory 
Commission  (NRC)  or  one  of  its 
Agreement  States  (affected  Agreement 
States).  These  affected  Agreement  States 
are  Colorado,  Washington,  and  Texas, 
which  are  the  states  that  license  sites  to 
manage  uranium  byproduct  materials 
pursuant  to  the  Atomic  Energy  Act 
(AEA).  This  action  is  related  to  another 
action  by  EPA  to  rescind  its  National 
Emissions  Standard  for  Hazardous  Air 
Pollutants  (NESHAPs)  for  radon 
emissions  from  the  disposal  of  uranium 
mill  tailings  at  nonoperational  sites 
which  was  promulgated  on  December 
15,  1989.  as  i1  applies  to  sites  licensed 
by  the  NRC  or  an  affected  Agreement 
State. 

DATES:  Effective  Date:  January  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gale 
C.  Bonanno.  Air  Standards  and 
Economics  Branch  (6602J),  Criteria  and 
Standards  Division,  Office  of  Radiation 
and  Indoor  Air,  Environmental 
Protection  Agency.  Washington,  DC 
20460, (202)  233-9219. 

SUPPLEMENTAL  INFORMATION: 

Docket 

Docket  A-91-67  contains  the 
rulemaking  record.  The  docket  is 
available  for  public  inspection  between 
the  hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  room  M1500  of 
Waterside  Mall,  401  M  Street  SW., 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
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I.  History  of  Regulation  of  Uranium 
Mill  Tailings 

A.  Description  of  Uranium  Mill  TaUin^ 

Uranium  mill  tailings  are  sand-like 
wastes  that  result  from  the  processing  of 
uranium  ore.  Tailings  are  stored  in  large 
surface  impoundments,  called  piles,  in 
amounts  from  less  than  one  million  tons 
to  over  thirty  million  tons,  over  areas 
that  may  cover  hundreds  of  acres.  Most 
piles  are  located  in  the  Western  United 
States  and  all  piles  emit  radon  gas,  a 
decay  product  of  the  waste  material 
processed  at  the  uranium  mills. 

To  deal  specifically  with  the  risks 
associated  with  these  piles.  Congress 
passed  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA)  in 
1978  (42  U.S.C  2022,  7901-7942).  In 
enacting  UMTRCA,  Congress  found  that 
uranium  mill  tailings  may  pose  a 
potential  and  significant  radiation 
health  hazard  to  the  public,  and  that 
every  reasonable  effort  should  be  made 
to  provide  for  the  stabilization,  disposal, 
and  control  in  a  safe  and 
environmentally  sound  manner  of  such 
tailings  in  order  to  prevent  or  minimize 
radon  diffusion  into  the  environment 
and  to  prevent  or  minimize  other 
environmental  hazards  from  such 
tailings.  See  42  U.S.C.  7901(a).  Under 
UMTRCA,  two  programs  were 
established  to  protect  public  health  and 
the  environment  from  the  hazards 
associated  with  uranium  mill  tailings. 
One  program  (Title  I)  required  the 
Department  of  Energy  (DOE)  to  conduct 
the  necessary  remedial  actions  at 
designated  inactive  uranium  mill  tailing 


sites  to  achieve  compliance  with  the 
general  environmental  standards  to  be 
promulgated  by  EPA.  These  sites  were 
generally  abandoned  uranium 
processing  sites  for  which  a  license 
issued  by  the  NRC  or  its  predecessor, 
the  Atomic  Energy  Commission  (AEC). 
was  not  in  effect  on  January  1. 1978. 

The  other  program  (Title  II)  pertained 
to  active  sites,  which  are  those  that  are 
licensed  by  the  NRC  or  an  affected 
Agreement  State.  Requirements  for 
licensed  sites  include  the  final  disposal 
of  tailings,  including  the  control  of 
radon  after  milling  operations  cease. 
UMTRCA  also  required  that  EPA 
promulgate  standards  for  these  licensed 
sites,  including  standards  that  protect 
human  health  and  the  environment  in  a 
manner  consistent  with  standards 
established  under  Subtitle  C  of  the  Solid 
Waste  Disposal  Act,  as  amended.  The 
NRC,  or  the  licensing  Agreement  State, 
is  responsible  for  implementing  the  EPA 
standards  at  licensed  uranium  milling 
sites. 

As  part  of  NRC's  1982  authorization 
and  appropriations.  Congress  amended 
UMTRCA  on  January  4, 1983.  Public 
Law  97-415.  sections  18(a)  and  22(b), 
reprinted  in  2  1982  U.S.  Code  Cong.  & 
Admin.  News  at  96  Stat.  2077  and  2080. 
As  partially  amended  thereby.  EPA  was 
required  to  promulgate  standards  of 
general  applicability  for  the  protection 
of  the  public  health,  safety,  and  the 
environment  from  radiological  and 
nonradiological  hazards  associated  with 
the  processing  and  with  the  possession, 
transfer,  and  disp>osal  of  byproduct 
material,  e.g.,  uranium  mill  tailings. 
Requirements  established  by  the  NRC 
with  respect  to  byproduct  material  must 
conform  to  the  EPA  standards.  Any 
requirements  of  such  standards  adopted 
by  the  NRC  shall  be  amended  as  the 
NRC  deems  necessary  to  conform  to 
EPA's  standards.  In  establishing  such 
standards,  the  Administrator  was  to 
consider  the  risk  to  the  public  health, 
safety,  and  the  environment,  the 
environmental  and  economic  costs  of 
applying  such  standards,  and  such  other 
factors  as  the  Administrator  determines 
to  be  appropriate.  See  42  U.S.C. 
2022(b)(1). 

B.  EPA  and  NBCs  UKfTRCA 
Rulemakings 

EPA  is  authorized  to  promulgate 
generally  applicable  environmental 
standards  to  govern  the  remediation 
process.  42  U.S.C.  2022(a)  and  7918  (as 
to  DOE  sites):  42  U.S.C.  2014  and 
2022(b)  (as  to  NRC-licensed  sites).  On 
January  5. 1983,  EPA  promulgated  final 
ru|es  for  the  disposal  and  cleanup  of  the 
inactive  uranium  mill  tailings  sites 
under  UMTRCA  Title  I  (48  FR  605). 
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Title  I  requires  the  Department  of 
Energy  (DOE)  to  conduct  remedial 
action  at  inactive  uranium  mill  tailings 
sites  to  ensure  compliance  with  EPA's 
regulations  for  properly  managing 
uranium  byproduct  materials.  The 
program  for  inactive  sites  reouires  the 
disposal  of  tailings  and  the  clean-up  of 
on-site  locations  contaminated  with 
tailings.  DOE  is  responsible  for 
implementing  the  standards  established 
by  EPA,  with  the  concurrence  of  the 
NRC,  end  in  cooperation  with  the  host 
states.  The  requirements  developed  to 
implement  the  Title  I  program  are  not 
the  subject  of  today's  rulemaking. 

On  April  29. 1983.  EPA  proposed 
standards  for  Title  II  uranium  and 
thorium  mill  tailings  sites  (48  FR 
19584).  These  rules  were  promulgated 
on  September  30. 1983  (48  FR  45926). 
and  are  codified  at  40  CFR  part  192, 
subparts  D  and  E.  Title  n  applies  to 
currently  operating  uranium  mill 
tailings  facilities  licensed  l^  the  NRC  or 
an  Agreement  State.  The  Title  II 
program  established  requirements  for 
the  final  disposal  of  tailings,  the  control 
of  effluents  into  ground  water,  and 
radon  emissions  *  during  and  after 
milling  operations.  The  requirements 
are  divided  into  two  parts.  The  first  part 
apphes  to  the  management  of  tailings 
during  the  active  Hfe  of  the  pile  and 
during  the  subsequent  closure  period, 
which  begins  after  cessation  of  milling 
operations  but  prior  to  completion  of 
final  disposal,  including  the  p>eriod  of 
time  when  the  tailings  are  drying  out. 
The  second  part  of  the  requirements 
specifies  the  standards  that  must  be  met 
once  the  piles  are  closed.  These 
standards  govern  the  design  of  disposal 
systems,  and  therefore  guide  the 
activities  carried  out  during  the  closure 
period  to  ensure  the  adequacy  of  the 
final  cover.  For  NRC  licensed  mill 
tailings  sites  that  are  being  closed, 
subpart  D  calls  for  reclamation  plans 
designed  to  control  radon  emissions  to 
a  flux  not  to  exceed  an  average  release 
rate  of  20  pQ/mz-s  for  1000  years  to  the 
extent  reasonably  achievable,  but  in  any 
event  for  at  least  200  years.  40  CFR 
192.32(b)(1)  (i)  and  (ii). 

Both  the  UMTRCA  Title  I  and  Title  U 
standards  were  challenged  by  several 
parties  in  the  Tenth  Circuit  Court  of 
Appeals.  On  September  3. 1985.  the 
court  upheld  all  aspects  of  EPA's 
standards,  excepting  the  ground  water 
provisions  of  the  Title  I  regulations  at  40 
CFR  192.20(a)  (2H3).  American  Mining 
Congress  v.  Thomas,  772  F.2d  617  (10th 


■  The  twra  "releaae"  li  us«d  in  40  CFR  Part  192 
subpart  D.  EPA  Intends  "release"  at  used  in  today's 
•mendments  lo  subpart  D  and  this  rulemaking  » 
mean  "eniation"  as  that  term  is  used  In  40  CFIl 
part  61  subpart  T. 


Cir.  1985),  cert,  denied  426  U.S.  1158 
(1986).  On  September  24. 1987.  EPA 
proposed  new  regulations  to  replace 
those  set  aside  (40  CFR  part  192.  subpart 
C.  52  FR  36000).  The  final  acUon  for 
that  rulemaking  is  pending  and  Is  not 
affected  by  today's  action. 

On  October  16, 1985,  NRC 
promulgated  rules  at  10  CFR  part  40  to 
conform  the  previous  NRC  regulati<Mis 
issued  five  years  earlier  to  the 
provisions  of  EPA's  general  UMTRCA 
standards  at  40  CFR  part  192,  as  it 
affected  matters  other  than  ground  water 
protection  (50  FR  41852).  On  November 
13. 1987.  NRC  promulgated  final  rules 
for  ground  water  protection  at  uranium 
mill  taiUngs  sites  that  conformed  to 
provisions  of  EPA's  standards  for 
ground  water  protection  at  40  CFR  part 
192.  subparts  D  and  E  (52  FR  43553). 

Under  the  NRC  regulations,  uranium 
milling  op)erations  that  process  or 
dispose  of  uranium  and  thorium,  and 
their  byproduct  materials,  must  apply  to 
the  NRC  for  a  license.  In  its  application 
for  an  NRC  license,  the  owner  or 
operator  of  the  mill  must  demonstrate 
the  expected  compliance  with  the 
technical,  financial,  ownership  and 
long-term  surveillance  requirements  of 
NRC's  implementing  regulations  during 
the  siting  and  construction  of  the  mill, 
its  operation,  the  decontamination  and 
decommissioning  of  the  mill  after 
operations  cease,  and  the  reclamation  of 
the  milling  facility  and  its  surrounding 
environs.  In  accordance  with  10  CFR 
40.41(e),  the  NRC  may  incorporate  in 
any  license  or  later  amend  the  license  to 
include  additional  requirements  and 
conditions  with  respect  to  the  licensee's 
receipt,  possession,  use.  and  transfer  of 
source  or  byproduct  material  as  it  deems 
appropriate  or  necessary  to  protect 
health  or  to  minimize  danger  of  life  or 
property. 

C.  EPA 's  Oean  Air  Act  Rulemaking 

Both  the  UMTRCA  standards 
promulgated  by  EPA  in  1983  and  the 
implementing  NRC  standards 
promulgated  in  1985.  failed  to  require  or 
otherwise  establish  compliance 
schedules  to  ensure  that  the  tailings 
piles  would  be  expeditiously  closed, 
and  that  the  20  pCi/mz-s  standard 
would  be  met.  within  a  reasonable 
period  of  time.  Moreover,  the  NRC 
criteria  also  failed  to  require  monitoring 
to  verify  compliance  with  the  flux 
standard  (50  FR  41852).  In  response  to 
the  separate  requirements  of  the  Qean 
Air  Act.  and  in  light  of  the  shortcomings 
of  the  current  UMTRCA  pn^rara  for 
NRC-licensed  uranium  mill  tailings 
sites.  EPA  promulgated  standards  under 
the  Clean  Air  Act  to  ensure  that  the 
piles  would  be  closed  in  a  timely 


mai-ner.  These  NESHAPs  were 
published  on  December  15. 1989  (54  FR 
51654)  codified  at  40  CFR  part  61. 
subpart  T  (nonoperational)  and  subpart 
W  (operational). 

The  NESHAP  for  nonof>erational 
uranium  mill  tailings,  codified  at  40 
CFR  part  61.  subpart  T,  applies  to  both 
Title  1  and  Title  n  sites.  The  standard 
has  three  primary  requirements.  First,  it 
imposes  an  emission  limit  of  20  pCi/m^- 
s  of  radon-222  bom  a  disposed  pile, 
consistent  writh  the  UMTRCA  standard. 
Second,  it  requires  that,  once  a  uranium 
mill  tailings  pile  or  impoimdment 
ceases  to  be  operational,  it  must  be 
disposed  of  and  brought  into 
compliance  with  the  emission  limit 
within  two  years  of  the  effective  date  of 
the  standard  (by  December  15, 1991)  or 
within  two  years  of  the  day  it  ceases  to 
be  ojperational.  whichever  is  later.  If  it 
was  not  physically  possible  for  a  mill 
owTier  or  operator  to  complete  disposal 
within  that  time.  EPA  contemplated  a 
negotiated  compliance  agreement  with 
the  mill  owner  or  operator  pursuant  to 
EPA's  enforcement  authority  to  assure 
that  disposal  will  be  completed  as 
quickly  as  possible.  Third,  it  requires 
monitoring  of  the  disposed  pile  to 
demonstrate  compfiance  with  the  radon 
emission  limit. 

As  noted  earlier,  the  numerical  radon 
emission  limit,  is  the  same  as  the 
UMTRCA  standard  at  40  CFR  part  192, 
subpart  D  (subpart  D)  (although  under 
UMTRCA.  the  limit  is  to  be  met  through 
proper  design  of  the  disposal 
impoundment,  and  is  to  be 
implemented  by  DOE  and  NRC  for  the 
individual  sites,  while  under  the  CAA. 
the  standard  is  an  emissions  limit  with 
compliance  estabUshed  through 
monitoring).  However,  the  two  year 
disposal  requirement  and  the  radon 
monitoring  requirement  are  not 
separately  required  by  the  existing 
UMTRCA  regulaUons. 

n.  Challenge  to  Subpart  T 

A.  Petitions  for  Reconsideration 

After  promulgating  subpart  T,  EPA 
received  petitions  for  reconsideration 
filed  by  NRC,  the  American  Mining 
Congress  (AMC),  Homestake  Mining  Co. 
Among  other  coni^ms  set  forth  in  these 
petitions  is  the  argument  that  the 
overlap  between  EPA's  subpart  D  of  the 
UMTRCA  regulations  and  subpart  T  of 
the  CAA  NESHAP  has  resuhed  in 
regulations  that  are  unnecessarily 
burdensome  and  duplicative.  It  was  also 
alleged  that  subpart  T  was  unlawful 
because  it  was  physically  impossible  to 
come  into  compliance  with  subpart  T  in 
the  time  required.  While  these  petitions 
remain  pending  before  EPA  (at  least  in 
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part),  EPA  has  taken  several  actions  to 
address  the  issues  they  raise. 

B.  Section  1 12(dX9)  of  the  Chan  Air  Act 
Amendments  of  1990  (the  "Simpson 
Amendment") 

In  November  1990.  Congress  amended 
the  CAA  and  included  a  new  section, 
section  112(d)(9),  which  authorized  EPA 
to  decline  to  regulate  radionuclide 
emissions  from  NRC-licensees  under  the 
CAA  provided  that  EPA  found,  by  rule, 
after  consultation  with  NRC,  that  the 
regulatory  scheme  implemented  by  NRC 
protects  the  public  health  with  an  ample 
margin  of  safety.  Today's  action  is 
needed  to  assist  EPA  in  making  the 
"Simpson  Amendment"  finding  for 
NRC-licensed  uranium  mill  tailings 
disposal  sites,  as  it  seeks  to  fill  the 
timing  gaps  and  other  concerns  that 
underlie  EPA's  1989  decision  to 
promulgate  subpart  T. 

C.  Memorandum  of  Understanding 
Between  EPA  and  NRC 

In  July  of  1991,  EPA,  NRC  and  the 
affected  Agreement  States  entered  into 
discussions  over  the  dual  regulatory 
programs  established  under  UMTRCA 
and  the  CAA.  In  October  1991,  those 
discussions  resulted  in  a  Memorandum 
of  Understanding  (MOU)  between  EPA, 
NRC  and  the  Agreement  States  which 
outhnes  the  steps  each  party  will  take 
to  both  eliminate  regulatory  redundancy 
and  to  ensure  uranium  mill  tailings 
piles  are  closed  as  expeditiously  as 
practfcable.  See  56  FR  55434  (MOU 
reproduced  as  part  of  proposal  to  stay 
subpart  T);  see  also  56  FR  67537  (final 
rule  to  stay  subpart  T).  The  primary 
purpose  of  the  MOU  is  to  ensure  that 
owners  of  uranium  mill  tailings  disposal 
sites  that  have  ceased  operation,  and 
owners  of  sites  that  will  cease  operation 
in  the  future,  bring  those  piles  into 
compliance  with  the  20  pCi/m^-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee)  with  the  goal  that  all 
current  disposal  sites  be  closed  and  in 
compliance  with  the  radon  emission 
standard  by  the  end  of  1997,  or  within 
seven  years  of  the  date  on  which 
existing  operations  and  standby  sites 
enter  disposal  status.  This  goal 
comports  with  Congress'  concern  over 
timing  as  reflected  in  CAA  section 
112(i)(3).  as  amended. 

In  accordance  with  the  MOU.  the  NRC 
and  affected  Agreement  States  have 
agreed  to  amend  the  licenses  of  all  sites 
whose  milling  operations  have  ceased 
and  whose  tailings  piles  remain 
partially  or  totally  uncovered.  The 
amended  licenses  would  require  each 
mill  operator  to  establish  a  detailed 


tailings  closure  plan  for  radon  to 
include  key  closure  milestones  and  a 
schedule  for  timely  emplacement  of  a 
permanent  radon  barrier  on  all 
nonoperational  tailings  impoundments 
to  ensure  that  radon  emissions  do  not 
exceed  a  flux  of  20  pCi/m^-s. 

D.  Current  Regulatory  Proceedings 

On  December  31, 1991,  EPA  took 
several  steps  towards  fulfilling  its 
responsibilities  under  the  MOU  and  in 
implementing  the  "Simpson 
Amendment"  by  publishing  three 
Federal  Register  (FR)  notices.  In  the 
first  notice  (56  FR  67537),  EPA 
published  a  final  rule  to  stay  the 
effectiveness  of  40  CFR  part  61,  subpart 
T.  as  it  applies  to  owners  and  operators 
of  nonoperational  uranium  mill  tailings 
disposal  sites.  The  stay  will  remain  in 
effect  until  the  Agency  rescinds  the 
uranium  mill  tailings  NESHAP  at  40 
CFR  part  61,  subpart  T.  and  amends  the 
UMTRCA  standards  at  40  CFR  part  192 
to  ensure  that  the  remaining  rules  are  as 
protective  of  public  health  with  an 
ample  margin  of  safety,  as  would 
implementation  of  the  CAA  rule  being 
rescinded.  If  EPA  fails  to  complete  these 
rulemakings  by  June  30, 1994,  the  stay 
will  expire  and  the  requirements  of 
subpart  T  will  become  effective. 

In  a  second  notice  published  on 
December  31, 1991,  the  Agency 
proposed  to  rescind  the  NESHAPs  for 
radionuclides  that  appear  at  40  CFR  part 
61.  subpart  T.  as  they  apply  to 
nonoperational  uranium  mill  tailings 
disposal  sites  licensed  by  the  NRC  or  an 
Agreement  State  (56  FR  67561). 

In  the  third  notice,  EPA  published  an 
advanced  notice  of  proposed 
rulemaking  to  amend  40  CFR  part  192, 
subpart  D  (56  FR  67569)  to  provide  for 
site  closure  to  occur  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee),  and  appropriate 
monitoring  requirements  for 
nonoperational  uranium  mill  tailings 
piles.  These  amendments  would  ensure 
timely  compliance  and  add  monitoring 
requirements  currently  lacking  in  the 
UMTRCA  regulations. 

EPA  has  tentatively  concluded  that 
with  today's  modifications  to  the 
general  UMTRCA  regulations,  as 
properly  implemented  by  the  NRC  and 
the  Agreement  States  to  ensure  specific, 
enforceable  closure  deadlines  and 
monitoring  requirements,  the  NRC's 
regulatory  program  for  nonoperational 
uranium  mill  tailings  piles  would 
protect  the  public  health  with  an  ample 
margin  of  safety.  However,  prior  to 
finalizing  its  rule  to  rescind  subpart  T, 
after  NRC  conforms  its  regulations  to  the 
UMTRCA  rules  as  modified,  and  all 


nonoperational  site  licenses  are 
modified  in  accordance  therewith,  EPA 
currently  intends  to  propose  a  finding  in 
the  Federal  Register  and  provide  an 
additional  30  day  comment  period  on 
whether  the  NRC  regulatory  program 
protects  public  health  with  an  ample 
margin  of  safety.  After  this  occurs.  EPA 
is  likely  to  take  final  action  on  its 
proposal  to  rescind  40  CFR  part  61. 
subpart  T. 

Consistent  with  their  responsibilities 
under  the  MOU.  as  well  as  EPA's 
proposal  to  rescind  the  NESHAP  at  40 
CFR  part  61,  subpart  T,  NRC  and  the 
affected  Agreement  States  have  agreed 
to  amend  the  licenses  of  all 
nonoperational  uranium  mill  tailings 
sites  to  ensure  inclusion  of  schedules 
for  emplacing  a  permanent  radon  barrier 
on  the  tailings  impoimdments,  as  well 
as  interim  milestones.  To  this  end,  NRC 
and  the  Agreement  States  have  already 
requested  the  licensees  to  voluntarily 
seek  amended  licenses  and  have 
processed  those  requests.  Moreover, 
NRC  and  the  affected  Agreement  States 
have  agreed  to  enforce  the  provisions  of 
the  amended  licenses  to  ensure 
compliance  with  the  new  schedules  for 
emplacing  a  permanent  radon  barrier, 
including  interim  milestones,  and  to 
ensure  (and  verify)  compliance  with  the 
20  pCi/mz  -  s  flux  standard. 

III.  Legal  Basis  For  This  Action 

A.  Statutory  Authority  for  Today's 
Action 

1.  Emphasis  Upon  Expeditious  Radon 
Control 

The  crux  of  this  action  is  additional 
regulatory  means  to  ensure  expeditious 
and  permanent  control  of  radon 
emissions  from  uranium  mill  tailings 
piles  after  active  milling  operations 
have  ceased.  The  importance  of 
timeliness  is  inherent  to  UMTRCA.  It  is 
evidenced  by  Congress'  action  in 
amending  UMTRCA  to  require  prompt 
EPA  rulemaking  action,  and  by  the 
actual  terms  of  Title  II.  It  is  also 
evidenced  by  the  legislative  history  for 
Title  II,  contained  in  UMTRCA 's  two- 
part  House  Report,  which  confirms 
UMTRCA's  purpose  to  require 
expeditious  public  health  protection. 
See  H.  Rep.  95-1480(1)  (Aug.  11. 1978) 
("HR  1")  (Interior  and  Insular  Affairs 
Committee)  and  H.  Rep.  95-1480(11) 
(Sept.  30. 1978)  ("HR  2")  (Interstate  and 
Foreign  Commerce  Committee), 
reprinted  in  6  1978  U.S.  Code  Cong.  & 
Admin.  News  at  7433-7478  (UMTRCA 
passed  the  House  on  October  14. 1978. 
and  was  signed  into  law  on  Nov.  8, 
1978). 

Both  parts  of  the  House  Report  mirror 
UMTRCA's  statutory  language  by:  (1) 


Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Rules  and  Regulations    60343 


Making  clear  that  UMTRCA  is  primarily 
directed  to  health  risks  associated  with 
radon-222  releases  into  the  environment 
from  uranium  mill  tailings  disposal;  and 
(2)  calling  for  "every  reasonable  effort 
.  .  .  to  provide  for  the  disposal, 
stabilization  and  control  in  a  safie  and 
environmentally  sound  manner  of  such 
(uranium  mill)  tailings."  HR  1  at  11,  HR 
2  at  25:  HR  1  at  13.  Expeditious  control 
of  disposed  tailings  was  paramount.  At 
Title  I  sites.  DOE  (in  consultation  with 
EPA.  NRC  and  the  host  State)  was 
required  to  quickly  remediate  disposed 
tailings  sites  "in  accord  with  necessity 
for  reducing  the  most  threatening 
hazards  Tirst."  HR  1  at  15.  The  same 
expeditiousness  was  expected  of  title  11 
disposal  sites,  which  should  "in  all 
cases  be  controlled  and  regulated  by 
States  and  the  Commission,  to  the 
maximum  extent  allowed  by  the  state  of 
the  art.  to  insure  that  the  public  and  the 
environment  will  be  protected  from  the 
hazards  from  the  tailings  for  as  long  as 
they  remain  a  hazard."  Id.  at  17-18.  To 
further  underscore  the  urgent  purpose, 
the  Report  states: 

The  committee  is  convinced  that  all 
tailings  pose  a  potential  and  significant 
radiation  heahh  hazard  to  the  public 
Legislation  is  needed  now  to  stabilize  and 
control  all  such  tailings  in  a  safe  and 
environmentally  sound  manner  and  to 
minimize  or  eliminate  radiation  health 
hazards  to  the  public  .  .  . 

The  committee,  however,  is  also  convinced 
that  it  would  be  a  grievous  and  costly 
mistake  to  authorize  a  remedial  program  for 
inactive  mill  sites  without  also  enacting 
regulatory  legislation  to  control  the  even 
more  serious  problem  at  active  (i.e..  Title  III 
mill  sites. 

HR  2  at  29  (emphasis  added). 

This  intent  is  implemented  by 
provisions  in  title  II.  For  instance,  NRC 
implements  EPA's  general  standards  for 
title  II  through  licensing  of  active 
tailings  sites,  which  licenses  must  be 
timely  modified  to  conform  to 
environmental  standards.  NRC  licenses 
issued  or  renewed  after  enactment  of 
UMTRCA  must  contain  the  terms  and 
conditions  which  the  NRC  determines 
to  be  necessary  to  assure  that,  prior  to 
termination  of  the  license  the  licensee 
will  comply  with  decontamination, 
decommissioning,  and  reclamation 
standards  prescribed  by  the  NRC 
consistent  with  EPA's  general  standards. 
Any  license  in  efl^ect  on  the  enactment 
date  of  42  U.S.C.  2113(a)  must  either 
contain  the  terms  and  conditions  of 
renewal,  or  comply  with  paragraphs  (1) 
and  (2)  of  section  2113(a)  upon  the 
termination  of  the  license,  whichever 
first  occurs.  See  42  U.S.C  2113(a).  This 
provision,  which  went  into  effect  upon 
enactment,  meant  that  Congress 


expected  action  at  each  title  U  site 
within  three,  or  at  the  most  five  years  of 
enactment: 

For  each  licensee,  such  period  (for 
implementing  UMTRCA  requirements) 
would  be  3  yean  following  enactment,  or 
until  the  time  at  which  the  licensee's  license 
would  first  be  required  to  be  renewed, 
whichever  is  the  longer  period  •  •  ',  In  no 
case  may  such  grace  period  be  longer  than  5 
years  following  enactment  of  (UMTRCA). 

HR  1  at  22;  see  also  Id.  at  23 
(authorizing  immediate  expenditures  by 
DOE  and  NRC  on  remediation). 

Moreover,  while  timely 
implementation  of  Title  II  could 
financially  or  otherwise  burden 
licensees,  rather  than  delay 
implementation.  Congress  recognized 
these  burdens  and  instructed  NRC  to 
take  such  hardships  into  account.  H. 
Rep.  No.  95-1480(1)  at  44.  While  NRC 
was  provided  some  authority  to 
reasonably  implement  EPA's  regulations 
on  a  site-by-site  basis,  it  was  assumed 
that  in  general  the  regulations  would  be 
implemented  expeditiously. 

The  statute  placed  deadlines  upon 
EPA,  NRC  and  the  Agreement  States  to 
promulgate  and  conform  their 
respective  regulations.  See  42  U.S.C 
2021  and  2022.  As  noted  above.  EPA 
delay  in  promulgating  standards  led  to 
UMTRCA 's  amendment  in  1983,  which 
added  language  requiring  that  EPA 
promulgate  final  Title  II  standards  by 
October  1983  or  lose  the  right  to  do  so. 
42  U.S.C.  2G22(b)  (as  amended  by  Pub. 
L.  97-415);  see  H.  Conf.  Rep.  No.  97- 
884  at  44-45,  reprinted  in  4  1982  U.S. 
Code  Cong.  &  Admin.  News  at  3614-15 
(expressing  concern  over  EPA  delay  and 
emphasizing  the  importance  of 
timeliness). 

During  the  time  period  for  NRC  to 
conform  its  regulations  to  EPA's,  NRC  is 
not  expected  to  "suspend  the 
implementation  or  enforcement  of  its 
regulations."  H.  Conf.  Rep.  No.  97-884 
at  45.  Congress  further  made  clear  its 
view  that  UMTRCA  implementation 
proceed  immediately,  going  so  far  as  to 
note  that  for  title  I  sites  "the '  7-year 
clock'  for  the  completion  of  cleanup 
.  .  .  begins  to  run  (for  DOE)  October  1, 
1982."  Id.  As  to  Utie  U  sites,  during  the 
transition  period  for  EPA  to  propose  and 
promulgate  regulations  (and  although  its 
rules  would  be  suspended  during  that 
period)  "NRC  is  authorized  to  take  such 
action  as  it  may  deem  necessary,  on  a 
licensee-by-licensee  basis,  to  protect 
public  health,  safety,  and  the 
environment."  Id.  at  47. 

Thus,  the  legislative  scheme  is  one  of 
urgency.  EPA  is  to  promptly  promulgate 
regulations  that  will  promptly  be 
implemented  at  each  site  through 
licensing  by  NRC  Radon  emissions  are 


identified  as  the  primary  threat  to 
public  health,  and  all  tailings  are  to  be 
controlled  without  exception. 

In  its  February  1983  proposal  for  the 
existing  UMTRCA  rules,  EPA  took  note 
of  the  January  1983  amendments  to 
UMTRCA  calling  for  EPA  to  promulgate 
rules  or  lose  its  authority  to  do  so:  "\VE 
(sic)  are  therefore  proceeding  to 
establish  these  standards 
expeditiously."  48  FR  19585.  EPA  noted 
that  of  the  27  licensed  uranium  mills, 
only  16  were  operating,  8  had  recently 
closed,  and  others  had  been  closed  for 
some  time.  Id.  EPA  mirrored  Congress 
in  referencing  radon  emissions  as  the 
primary  source  of  public  health  risk 
from  these  sites,  and  noted  that  radon 
emissions  rates  are  currently  at  their 
peak.  Id.  EPA  then  listed  the  panoply  of 
existing  guidance  materials,  including 
the  ALARA  principle  (that  radiation 
exposure  be  limited  to  a  level  "as  low 
as  reasonably  achievable"),  and 
proposed  that  its  UMTRCA  standards 
"supplement"  the  existing  guidance  in 
a  manner  that 

(1)  take(s)  account  of  the  tradeoffs  between 
health,  safety,  and  environmental  and 
economic  costs  and  benefits  in  a  way  that 
assures  adequate  protection  of  the  public 
health,  safety,  ana  the  environment:  (2)  can 
be  implemented  using  presently  available 
techniques  and  measuring  instruments:  and 
(3)  are  reasonable  in  terms  of  overall  costs 
and  benefits. 

Id.  at  19587  (emphasis  added).  In 
soliciting  comment,  EPA  explicitly 
stated  that  it  "assumed  (a)  J  5-year 
operating  and  5-year  dry-out"  period, 
and  that  the  Agency  was  concerned 
about  potentially  significant  risks  to 
public  health  during  those  periods.  Id. 
at  19600.  Taken  together — by  basing  its 
regulations  on  "presently  available" 
means,  and  by  expressing  concern  over 
the  transition  periods — EPA  was 
assuming  that  compliance  would  occur 
expeditiously,  without  delay.  While 
EPA  recognized  that  there  would  be 
some  lag  in  time  before  final  closure 
could  occur  (i.e.,  to  allow  the  tailings  to 
dry),  EPA  certainly  was  not 
contemplating  a  period  of  additional  or 
indefinite  delay  between  ceased 
operations  and  final  closure. 

These  purposes  and  assumptions 
were  further  augmented  by  EPA  in 
taking  final  action  on  the  rules.  In 
listing  the  major  provisions,  EPA  stated 
that  the  rule  "(4)  (r)equires  that  disposal 
of  uranium  mill  tailings  piles  be 
designed  so  that,  after  disposal,  radon 
emissions  will  be  limited  to  20  (pO/ 
m2-s)."  48  FR  45927.  The  tone  is  one 
of  immediacy,  suggesting  that  the 
requirements  will  apply  as  soon  as 
possible,  without  any  more  delay  than 
is  necessary  to  implement  the  design 
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standard.  This  is  emphasized  by  EPA 
noting  the  danger  of  lung  cancer  from 
inhaling  radon  emissions,  a  danger  that 
exists  as  much  today  as  it  will  later  in 
time.  Id.  at  45928: 

Tailings  pose  a  present  hazard  to  human 
health.  Beyond  this  immediate  but  generally 
limited  health  threat,  the  tailings  are 
vulnerable  to  human  misuse  and  to  dispersal 
by  natural  forces  for  an  essentially  indeHnite 
period. 

Thus,  EPA  acted  to  immediately  limit 
the  present  hazards  and  immediately 
halt  hazards  in  the  future  by  requiring 
that  Hnal  closure  expeditiously  occur 
following  ceased  operations. 

2.  UMTRCA's  Scheme  and  Purposes  are 
Consistent  With  Today's  Action  Which 
Clarifies  and  Better  Imp!  iments  EPA's 
Existing  Regulations 

Today's  action  is  intended  to  Till  gaps 
and  otherwise  clarify  EPA's  existing 
regulations  in  order  to  ensure  the 
expeditious,  effective,  and  permanent 
control  of  radon  emissions.  By  making 
minor  amendments  to  EPA's  existing 
regulations  to  explicitly  require 
emplacement  of  a  radon  barrier  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee),  interim  milestones  towards 
emplacement,  and  monitoring  to  assure 
that  the  design  of  the  radon  barrier  is 
effective,  EPA  is  better  fulHUing 
Congress'  purposes  in  enacting 
UMTRCA  for  Title  II  sites.  As  set  forth 
above.  Congress  quite  clearly  was 
seeking,  through  UMTRCA,  to  protect 
public  health  from  the  dangers 
associated  with  radon  emissions,  both 
today  and  into  the  future,  and  has  taken 
measures  to  require  that  EPA  and  the 
implementing  agencies  (DOE  and  NRC) 
do  so  expeditiously.  Nothing  in  today's 
action  is  intended  to  modify  the 
essential  purposes  or  the  essential 
aspects  of  the  existing  regulatory 
scheme;  rather,  EPA  intends  to  better 
fulfill  Congress'  mandates  by  clarifying 
the  existing  requirements. 

In  promulgating  the  1983  regulations, 
EPA  intended  and  expected  expeditious 
progress  towards  radon  control  once  an 
active  site  ceased  milling  operations. 
EPA  "assumed  ...  (a)  5-year  dry-out" 
period  after  milling  operations  had 
ceased,  and  based  its  regulations  on  that 
assumption.  EPA  did  not,  however, 
explicitly  mandate  a  set  period  for 
dr>'ing  out,  in  part  due  to  the  variable 
circumstances  at  each  site,  and  also 
because  expeditiousness  was  implicit  to 
regulatory  and  statutory  schemes, 
viewed  as  a  whole. 

Today's  action  does  not  seek  to 
change  EPA's  rationale  or  scheme  set 
forth  in  its  1983  rule.  Rather,  through 


minor  amendments,  it  seeks  to  clarify 
and  supplement  that  scheme  in  a 
manner  that  will  better  support  its 
initial  intent.  Without  setting  forth 
mandatory  schedules.  EPA  generally 
requires  that  once  a  site  becomes 
nonoperational  (i.e.,  when  final  closure 
begins),  a  barrier  to  control  radon  will 
be  emplaced  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee).  Interim 
milestones  towards  emplacement  will 
support  and  better  assure  this  progress, 
and  post -em  placement  monitoring  will 
serve  as  confirmation  that  the  design  of 
the  cover  is  working  as  intended. 

B.  Interpretive  Caselaw 

Judicial  review  of  EPA's  and  NRC's 
regulations  has  resulted  in  several 
written  opinions  by  the  United  States 
Court  of  Appeals  for  the  10th  Circuit. 
Those  opinions  interpret  UMTRCA  in 
much  the  same  manner  as  does  EPA — 
radon  control  is  paramount,  and 
Congress  intends  that  EPA  and  NRC 
promulgate  regulations  to  protect  public 
health  in  a  manner  that  has  immediate 
and  long  lasting  effect.  More 
particularly,  with  exception  only  as  to 
matters  not  at  issue  today,  the  courts 
upheld  EPA's  and  NRC's  regulations, 
including  the  agencies'  consideration  of 
costs  and  benefits. 

It  is  worthwhile  to  review  the  four 
opinions  interpreting  UMTRCA:  (1) 
American  Mining  Congress  v.  Thomas, 
772  F.2d  617  (10th  Cir.  1985)  ("AMCf) 
(addressing  EPA's  UMTRCA  inactive 
site  regulations):  (2)  AMC  v.  Thomas, 
772  F.2d  640  (10th  Cir.  1985)  ["AMC 
If)  (addressing  EPA's  UMTRCA  active 
site  regulations);  (3)  Quivira  Mining  Co. 
V.  NRC,  902  F.2d  781  (10th  Cir.  1989) 
(addressing  NRC's  implementing 
criteria);  and  (4)  AMC  v.  NRC,  902  F.2d 
781  (10th  Cir.  1990)  ("AMC  IIF] 
(addressing  amendments  to  NRC's 
implementing  criteria). 

1.  AMC  I  and  AMC  U 

The  inactive  site  regulations  at  issue 
in  AMC /are  codified  at  40  CFR  part 
192,  subparts  A-C;  the  active  site 
regulations  at  issue  in  AMC II  are 
codified  at  40  CFR  part  192,  subpart  D, 
and  are  the  subject  of  this  action.  Stated 
generally,  the  court  in  AMC /upheld 
EPA's  inactive  site  regulations  under 
UMTRCA,  except  as  regards  a  failure  to 
adopt  provisions  to  protect  surface  and 
groundwater.  The  court  in  AMC  II 
likewise  upheld  EPA's  active  site 
regulations  (including  the  groundwater 
protection  provisions),  and  in  so  doing 
relied  upon  the  extensive  statutory 
interpretation  set  forth  in  AMC  I. 


The  court  in  AMC /began  its  analysis 
with  UMTRCA's  statutory  purposes  and 
structure,  quoting  the  Congressional 
findings  at  42  U.S.C.  7901(a)  (set  forth 
above).  772  F.2d.  at  621.  The  court  also 
noted  that  the  1982  UMTRCA 
amendments  meant  that  Congress 
strongly  desired  that  the  public  health 
protection  regulations  quickly  go  into 
en'ect:  "Anxious  to  institute  standards 
for  the  mill  tailings,  Congress  also 
provided  that  should  the  EPA  miss  the 
extended  deadline,  remedial  action 
would  commence  using  the  proposed 
standards."  Id.  at  623  (citations 
omitted). 

The  court  addressed  the  contention 
that  a  prerequisite  to  any  regulations  is 
that  EPA  find  that  uranium  mill  tailings 
present  a  significant  risk  to  public 
health.  Id.  at  627.  The  court  disagreed, 
finding  that  Congress  had  already 
spoken  strongly  on  this  issue: 

it  would  be  disingenuous  to  hold,  after 
reading  Congress'  own  statement  of  its 
findings  and  purposes,  that  the  EPA  must 
make  its  own  determination  of  whether 
radon  emissions  present  a  risk  significant  to 
warrant  regulation  under  the  UMTRCA. 

Id.  The  court  also  reviewed  the 
legislative  history,  and  concluded  that 
"Congress  chose  to  consider  protecting 
future  generations  by  enacting  the 
UMTRCA  and  requiring  the  immediate 
stabilization  and  disposal  of  those 
tailings." Id.  (emphasis  added). 

After  dispensing  with  other  less 
pertinent  issues,  the  court  then 
addressed  EPA's  consideration  of  costs 
and  benefits.  In  drawing  a  middle 
course  between  cost-benefit 
"optimization"  (advanced  by  industry), 
and  feasibility  analysis  (advanced  by 
environmental  groups),  the  court 
determined  only  that  "EPA  must 
consider  the  costs  involved  in  the 
regulations  and,  with  the  guidance  of 
Congress*  intent,  find  that  these  costs 
bear  a  reasonable  relationship  to  the 
benefits  derived."  Id.  at  632. 

In  AMC  II,  the  court  applied  its 
analysis  to  the  subpart  D  active  site 
regulations  (that  EPA  is  today  clarifying 
and  otherwise  amending).  772  F.2d  at 
643.  The  court  upheld  CTA's  regulations 
in  their  entirety,  commenting  that  even 
though  EPA's  cost  estimates  were 
"significant"  (if  accurate),  "Congress 
placed  the  responsibility  for  evaluating 
them  upon  the  EPA  without  imposing  a 
specific  cost-benefit  requirement."  la.  at 
646. 

2.  Quivira  Mining  and  AMC  III 

The  Quivira  Mining  case  involved 
industry  challenges  to  NRC's  1985 
UMTRCA  criteria,  which  conform  their 
1980  criteria  to  EPA's  UMTRCA 
regulations  for  active  sites  as 
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promulgated  in  1983  and  upheld  in 
AMC I  and  AMC  U,  discussed  above  (the 
underlying  EPA  regulations  are  the 
subject  of  this  action).  Industry 
primarily  argued  that  NRC  had  failed  to 
properly  consider  costs  and  benefits  in 
promulgating  its  1985  criteria.  866  F.2d 
at  1249.  The  court  disagreed  and  upheld 
NRC's  1985  criteria,  finding  that  NRC's 
consideration  of  costs  in  its  1980 
rulemaking,  coupled  with  EPA's 
consideration  of  costs  in  its  1983  active 
site  rulemaking,  adequately  fulfilled  the 
relatively  deferential  "cost-benefit 
rationaUzation"  required  by  UMTRCA. 
Id.  at  1250, 1257-58. 

Regarding  NRC's  reliance  upon  EPA's 
earlier  consideration  of  costs,  the  court 
acknowledged  ambiguity  as  to  whether 
UMTRCA  requires  that  NRC  consider 
costs  "anew."  Id.  at  1257.  The  court 
resolved  the  ambiguity  in  favor  of  NRC, 
deferring  to  the  agency's  reasonable 
construction:  "It  is  a  permissible 
construction  of  the  'due  consideration' 
command  for  the  NRC  to  accept  the  EPA 
cost-benefit  analysis  for  the  revised 
criteria."  Id.  at  1258. 

The  court  in  AMC  in  addressed 
renewed  industry  challenges,  this  time 
to  1987  amendments  to  NRC's  UMTRCA 
criteria.  902  F.2d  at  782.  Among  other 
things,  industry  again  pressed  its 
argument  that  NRC  had  failed  to 
adequately  consider  costs  and  benefits 
under  UMTRCA.  Id.  at  783.  And  again 
the  court  held  that  because  EPA  had 
properly  considered  costs  and  benefits 
in  1983,  "NRC  performed  its  due 
consideration  obligation  here  when  it 
conformed  to  the  EPA's  regulations  it 
was  required  to  adopt."  Id.  at  784. 

3.  Caselaw  Supports  This  Action 

The  judicial  interpretations  set  forth 
above  are  relevant  to  this  action  in  two 
ways:  (1)  The  AMC  I  and  AMC  11 
decisions  affirm  Congress'  strong 
interest  in  the  expeditious  control  of 
radon  at  active  (i.e.,  NRC-licensed) 
uranium  mill  tailing  disposal  sites;  and 
•  (2)  the  Quivira  Mining  and  AMC  ni 
decisions  set  forth  the  scope  of  cost- 
benefit  considerations,  including  the 
propriety  of  relying  upon  earlier  efforts 
to  the  extent  the  regulations  are  not 
charting  a  new  course. 

This  action  is  directed  at  clarifying 
and  better  effecting  EPA's  intent  in 
promulgating  the  1983  rules  that  there 
not  be  any  imdue  delay  in  controlling 
radon  emissions  once  a  disposal  site 
ceases  milling  operations.  The 
regulatory  language,  including  interim 
milestones  of  progress  towards  control 
and  monitoring  provisions,  fulfill 
Congress'  intent  regarding  expeditious 
pubUc  health  protection,  and  are 


intended  to  better  implement  EPA's 
1983  rules. 

EPA  has  duly  considered  costs  in  its 
draft  Backgroxmd  Information  Document 
(BID)  which  addresses  EPA's 
consideration  of  costs  and  benefits.  Few 
if  any  additional  costs  will  be  incurred 
by  site  owners  or  operators  as  a  result 
of  this  final  action,  since  timely  radon 
control  has  always  been  required. 
Moreover,  the  cost  analysis  which  EPA 
conducted  for  its  1983  rulemaking 
remains  relevant,  since  today's  action 
encompasses  amendments  to  the 
UMTRCA  regulations  to  clarify  and 
enhance  implementation  of  the 
fundamental  regulatory  scheme 
contained  in  EPA's  1983  UMTRCA 
rules. 

C.  The  Settlement  Agreement 

Two  additional  items  further  explain 
the  legal  basis  and  rationale  for  toaay's 
final  action:  (1)  Clean  Air  Act  section 
112  (including  EPA  rulemaking 
thereimder).  and  (2)  a  litigation 
settlement  agreement  thereunder, 
recently  entered  into  by  EPA  and  the 
affected  industry  and  environmental 
groups. 

In  response  to  the  risks  associated 
with  litigation,  in  light  of  the  Simpson 
Amendment  and  in  order  to  foster  a 
consensus  approach  to  regulation  in  this 
area,  EPA  commenced  discussions  with 
NRC,  the  American  Mining  Congress 
("AMC),  Homestake  Mining  Co.,  the 
Environmental  Defense  Fund  ("EDF") 
and  the  Natural  Resources  Defense 
Coxmsel  ("NRDC").  Each  has  a  direct 
interest  in  the  matter,  all  but  NRC  had 
challenged  EPA's  promulgation  and/or 
stay  of  subpart  T  and  collectively,  they 
had  historically  foimd  little  common 
ground  in  this  area. 

As  a  result  (and  as  discussed  above), 
in  October  1991,  a  Memorandum  of 
Understanding  ("MOU")  was  signed  by 
EPA  and  NRC  setting  forth  the  outline 
to  a  regulatory  approach  that  would  best 
resolve  the  differences  between  EPA 
and  NRC.  As  contemplated  by  the  MOU, 
on  December  31, 1991,  EPA  took  final 
action  to  stay  and  propose  rescission  of 
subpart  T  under  section  112(d)(9),  and 
to  issue  an  advance  notice  of  proposed 
rulemaking  under  UMTRCA.  See  55  FR 
67537,  67561  and  67569.  In  order  to 
preserve  its  rights,  EDF  filed  a  lawsuit 
challenging  the  legality  of  the  stay.  EDF 
v.  Reilly.  No.  92-1082  (D.C.  Cir.). 
Litigation  had  previously  been  filed  by 
EDF.  NRDC.  AMC.  Homestake  and 
others,  challenging  subpart  T.  AMC,  et 
al.  V.  EPA.  Nos.  90-1058.  90-1063.  90- 
1068.  and  90-1074  P.C.  Cir.).  NRC, 
AMC  and  Homestake  had  also  filed  an 
administrative  petition  for 
reconsideration  of  subpart  T. 


Discussions  continued  with  the 
litigants  and  NRC,  and  in  February 
1993,  final  agreement  was  reached  to 
settle  the  pending  litigation  and  the 
administrative  proceeding,  avoid 
potential  future  litigation,  and  otherwise 
agree  to  a  consensus  approach  to 
regulations  of  NRC-licensed 
nonop>erational  uranium  mill  tailings 
disposal  sites.  See  58  FR  17230  (April 
1, 1993)  (notice  aimoimcing  settlement 
agreement  under  CAA  section  113(g)).  A 
copy  of  the  settlement  agreement  is  also 
in  the  docket  to  this  action. 

The  settlement  agreement  adds 
comprehensive  detail  to,  and  thereby 
continues,  the  approach  set  forth  in  the 
MOU.  If  implemented,  the  agreement 
will  result  in  the  expeditious  control  of 
radon-222  emissions  at  nonoperational 
uraniimi  mill  tailings  disposal  sites 
without  the  delays  and  resource 
expenditures  engendered  by  Utigation 
and  contentious  administrative  process. 
It  will  enable  EPA  to  fulfill  the 
requirement  of  section  112  (d)(9)  that 
EPA  find,  by  rule,  that  the  NRC 
regulatory  program  protects  public 
health  with  an  ample  margin  of  safety. 
It  does  this,  in  part,  by  changing  EPA's 
UMTRCA  regulations  such  that  public 
health  will  be  as  well  protected  under 
UMTRCA  as  would  implementation  of 
subpart  T  under  the  CAA. 

Under  the  agreement,  the  pending 
litigation  will  not  be  dismissed  until 
after  certain  terms  in  the  agreement  are 
fulfilled.  Moreover,  the  agreement  does 
not  legally  bind  or  otherwise  restrict 
EPA's  rights  or  obligations  under  law; 
rather,  by  its  terms  (paragraph  12).  there 
is  no  recourse  for  a  court  order  to 
implement  the  agreement.  Indeed,  the 
only  remedy  for  failure  to  meet  the 
terms  of  the  final  agreement  is 
activation  of  the  imderlying  litigation. 

This  action  is  consistent  with  the 
settlement  agreement.  By  clarifying  and 
filling  gaps  in  EPA's  UMTRCA 
regulations,  EPA  may,  after  the  other 
elements  in  the  settlement  agreement 
are  also  implemented,  be  able  to  make 
the  finding  necessary  to  rescind  subpart 
T  under  section  112(d)(9).  If  properly 
implemented,  a  unified  regulatory 
scheme  under  UMTRCA  has  the 
advantage  of  avoiding  confusing  and 
unnecessarily  duplicative  regulation, 
while  also  protecting  public  health  with 
an  ample  margin  of  safety. 

IV.  Amendments  to  40  CFR  Part  192, 
Subpart D 

A.  Limited  Scope 

Today's  amendments  to  the  general 
UMTRCA  regulations  for 
nonoperational  uraniiun  mill  tailings 
disposal  sites  at  40  CFR  part  192. 


60346    Federal  Register  /  Vol  58.  No.  218  /  Monday,  November  15.  1993  /  Rules  and  Regulations 


subpart  D  (subpart  D)  fill  specific 
Tegulatory  gaps  that  currenLly  exist  in 
subpart  O.  VVoile  subpart  D,  as  currently 
written,  requires  eventual  compliance 
with  the  20  pCi/m^-s  flux  stanaard.  it 
does  not  mandate  that  compliance  occur 
by  a  specific  date.  Rather,  as 
promulgated  by  EPA  under  subpart  D 
and  implemented  by  NRC  pursuant  to 
its  regulations  at  10  CFR  part  40, 
appendix  A.  a  title  II  site  licensed  by 
NRC  or  an  Agreement  State,  could 
indefinitely  continue  to  emit  radon  at 
the  same  numerical  emission  limit  as 
allowed  under  the  CAA.  It  was  this 
possibility  which  compelled  EPA  to 
promulgate  subpart  T  under  CAA 
section  1 12.  In  addition,  the  current 
UMTRCA  regulations  call  for  an 
i-npoundment  design  that  will  likely 
achieve  compliance  with  the  20 
pCi/m^  flux  standard  for  1000.  or  at 
least  200  years,  but  they  do  not  include 
any  requirement  that  monitoring  occur 
to  verify  the  efficacy  of  the  design.  This 
action  also  fills  this  gap. 

The  amendments  are  not  intended  to 
substantively  alter  the  current 
regulatory  scheme;  instead,  they  are 
merely  intended  to  fill  regulatory  gaps 
with  respect  to  timely  compliance  and 
appropriate  monitoring.  Once  these  gaps 
are  filled  by  today's  amendments  and 
are  implemented  by  NRC,  EPA  may  then 
have  the  basis  for  rescinding  subpart  T, 
thereby  avoiding  unnecessarily 
duplicative  and  burdensome  regulation. 

The  Agency's  finding,  pursuant  to 
section  112(dM9)  of  the  Clean  Air  Act 
Amendments  of  1990,  that  NRC's 
regulatory  program  protects  the  public 
health  with  an  ample  margin  of  safiaty 
must  include  a  finding  that  NRC  and  the 
affected  Agreement  States  are 
implementing  and  enforcing,  in 
signifiomt  part,  the  regulations 
governing  disposal  of  tailings  and  the 
operating  license  requirements  that 
establish  milestones  for  emplacement  of 
a  permanent  radon  barrier  that  will 
adiieve  compliance  with  the  20 
pCi/m2-s  flux  standard  on  a 
programmatic  and  a  site-specific  basis. 
The  Agency  intends  "in  significant 
part"  to  mean  that  the  Agency  must  find 
that  IMRC  or  an  affected  Agreement  State 
has  not  failed  to  implement  and  enforce 
the  requirements  in  a  manner  that  may 
reasonably  be  expected  to  materially 
(i.e.,  more  than  da  minimis)  interfere 
with  compliance  with  the  20  pCi/m^-s 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee). 

EPA  is  also  amending  subpart  E  of  40 
CFR  part  192  to  avoid  any  inference  that 
today's  minor  amendments  to  subpart  D 
also  apply  to  subpart  E.  EPA  is  only 


addressing  timing  and  monitoring 
requirements  in  subpart  D,  and 
amending  subpart  E  only  for 
clarification.  EPA's  subpart  D  timing 
and  monitoring  requirements  at 
§§  192.32(a)(3)(i-v)  and  192.32(4)(i-ii) 
apply  only  to  uranium  mill  tailings. 
Since  subpart  E  references  the  subpart  D 
standards  at  §  192.41.  EPA  believes  it 
necessary  to  amend  subpart  E  by  adding 
§  192.41(e).  This  amendment  is 
intended  only  to  clarify  that  the 
amendments  do  not  apply  to  subpart  E 
sites,  and  is  not  intended  to  alter  the 
present  regulatory  scheme.  EPA  does 
not  intend  by  this  minor  amendment  to 
subpart  £  to  make  a  finding  that  the 
amendments  to  subpart  D  are  not 
suitable  for  management  of  thorium 
byproduct  materiaL  EPA  is  not 
precluded  from  addressing  these  issues 
at  a  later  time  for  management  of 
thorium  byproduct  material. 

B.  Closure  Bequirements 

EPA  is  amending  40  CFR  part  192, 
subpart  D  to  require  (1)  emplacement  of 
a  permanent  radon  barrier  constructed 
to  achieve  compliance  with,  including 
attainment  of,  the  20  pCi/m^-s  flux 
standard  by  all  sites  that,  absent 
rescission,  would  be  subject  to  subpart 
T;  (2)  interim  milestones  to  assure 
appropriate  progress  in  emplacing  the 
final  radon  barrier;  and  (3)  that  site 
closure  occur  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  bctors  beyond  the 
control  of  the  licensee)  after  the 
impoundments  cease  operation,  with  a 
goal  that  this  occur  by  December  31, 
1997,  for  those  nonoperational  uranium 
mill  tailings  piles  listed  in  the  MOU 
between  EPA  and  NRC  (at  56  FR  67568), 
or  seven  years  after  the  date  on  which 
the  impoundments  cease  operation  for 
all  other  piles. 

EPA  recognizes  that  the  UMTRCA 
regulatory  scheme  encompasses  a 
design  standard.  EPA  is  making  minor 
amendments  to  this  scheme  to  better 
facilitate  implementation  of  the 
regulation  without  fundamentally 
altering  the  current  method  of 
compliance.  Sites  are  reqiiired  to 
construct  a  permanent  radon  barrier 
pursuant  to  a  design  to  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard.  The  new  requirement  for 
verifying  the  flux  with  monitoring  is 
only  meant  to  assure  the  efficacy  of  the 
design  of  the  permanent  radon  barrier 
following  construction  and  is  not 
intended  to  relieve  licensees  of  other 
existing  requirements. 

Site  control  shall  be  carried  out  in 
accordance  with  a  written  tailings 
closure  plan  (radon),  and  in  a  manner 
which  ensiues  that  closure  activities  are 


initiated  as  expeditiously  as  practicable 
considering  technological  feasibihty 
(including  factors  beyond  the  control  of 
licensees).  The  tailings  closure  plan 
(radon),  either  as  originally  written  or 
subsequently  amended,  will  be 
incorporated  into  the  individual  site 
licenses,  including  provisions  for  and 
amendments  to  the  milestones  for 
control,  after  NRC  or  an  affected 
Agreement  State  finds  that  the  schedule 
reflects  compliance  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee).  Under  the 
Settlement  Agreement,  which  NRC  has 
agreed  in  principle  to  uphold,  such 
finding  will  constitute  final  agency 
action.  The  compliance  schedules  are  to 
be  developed  consistent  with  the  targets 
set  forth  in  the  MOU  as  reasonably 
applied  to  the  specific  circumstances  of 
each  site  with  a  goal  that  final  closure 
occur  by  December  31, 1997,  for  those 
nonoperational  uranium  mill  tailings 
piles  hsted  in  the  NAXJ  between  EPA 
and  NRC  (at  56  FR  67568).  or  seven 
years  after  the  date  on  which  the 
impoundments  cease  operation  for  all 
other  piles.  These  schedules  must 
incluae  key  closure  milestones  and 
other  milestones  which  are  reasonably 
calculated  to  promote  timely 
compliance  with  the  20  pCi^m^-s  flux 
standard.  The  phrase  "milestones" 
refera  to  enforceable  dates  by  which 
action,  or  the  occiurence  of  an  event,  is 
required  for  purposes  of  achieving 
compliance  with  the  20  pCi/m^-s  flux 
standard. 

Milestones  which  are  not  reasonably 
calculated  to  advance  timely 
compliance  with  the  radon  air 
emissions  standard,  e.g.  installation  of 
erosion  protection  and  groundwater 
corrective  actions,  are  not  relevant  to 
the  (radon)  tailings  closure  plans.  In 
addition,  today's  final  regulations  will 
require  that  licensees  ensure  that  radon 
closure  milestone  activities,  such  as 
wind  blown  tailings  retrieval  and 
placement  on  the  pile,  interim 
stabilization  (including  dewatering  or 
the  removal  of  freestanding  liquids  and 
recontouring),  and  radon  iMrrier 
construction,  are  constructed  and 
undertaken  to  achieve  compliance  with, 
including  attainment  of,  the  20 
pCi/m2-8  flux  stmdard  as 
expeditiously  as  practicable  considering 
technological  fieasibility. 

The  goal  of  this  regulation  is  for 
existing  sites,  or  those  that  become 
nonoperational  in  the  future,  to  achieve 
compliance  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factore  beyond  the 
control  of  licensees)  within  the  time 
periods  set  forth  in  the  MOU,  including 
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Attachment  A  thereto,  and  for  new  sites 
to  achieve  compliance  no  later  than 
seven  years  after  becoming 
nonoperational.  However,  if  the  NRC  or 
an  Agreement  State  makes  a  Hnding  that 
compliance  with  the  20  pa/m^-s  flux 
standard  has  been  demonstrated 
through  appropriate  monitoring,  and 
after  providing  an  opportunity  for 
public  participation,  the  performance  of 
the  milestone(s)  may  be  extended.  Only 
under  this  circumstance  and  during  the 
period  of  the  extension  must 
compliance  with  the  20  pCi/m^-s  flux 
standard  be  demonstrated  each  year. 
Additionally,  licensees  may  request, 
based  upon  cost,  that  the  final 
compliance  date  for  emplacement  of  the 
permanent  radon  barrier,  or  relevant 
milestone  set  forth  in  the  applicable 
license  or  incorporated  in  the  (radon) 
tailings  closure  plan,  be  extended.  The 
NRC  or  an  affected  Agreement  State  may 
approve  such  a  request  if  it  finds,  after 
providing  the  opportunity  for  public 
participation,  that  (1)  the  licensee  is 
making  good  faith  efforts  to  emplace  a 
permanent  radon  barrier  constructed  to 
achieve  the  20  pQ/m^-s  flux  standard; 
(2)  such  delay  is  consistent  with  the 
definition  of  "available  technology;" 
and  (3)  such  delay  will  not  result  in 
radon  emissions  that  are  determined  to 
result  in  significant  incremental  risk  to 
the  public  health.  Such  a  finding  should 
be  accompanied  by  new  deadlines 
which  reasonably  correspond  to  the 
target  dates  identified  in  Attachment  A 
of  the  MOU.  (56  FR  67569) 

NRC  may  grant  an  extension  of  time 
to  comply  with  either  of  the  following 
deadlines:  (1)  "Performance  of 
milestones"  based  upon  a  finding  that 
compliance  with  the  20  pCi/m^-s  flux 
standard  has  been  met,  or  (2)  "Final 
compliance"  beyond  the  date  or 
relevant  milestone  based  upon  cost. 
These  two  bases  upon  which  NRC  may 
grant  an  extension  are  mutually 
exclusive,  that  is  a  request  for  a  specific 
extension  may  be  based  on  one  or  the 
other  but  not  both  grounds.  If  a 
milestone  is  being  extended  for  a  basis 
other  than  cost,  such  an  extension  may 
be  granted  if  NRC  finds  that  compliance 
with  the  20  pCi/m^-s  flux  standard  has 
been  demonstrated  using  EPA  Method 
115  or  an  NRC  approved  alternative, 
and  the  site  must  continue  to 
demonstrate  compliance  on  an  annual 
basis.  However,  if  a  licensee  requests 
extension  of  the  final  compliance  date 
(or  relevant  milestone)  based  upon  cost, 
such  an  extension  may  only  be  granted 
if  NRC  finds  that  the  three  criteria 
specified  in  §  192.32(a)(3)(iii)  are  met. 
EPA  believes  this  interpretation  is 
consistent  with  the  reality  of  annual 


risks  from  radon  emissions,  as  well  as 
the  risks  associated  with  allowing  sites 
to  fail  to  close  within  the  two  year 
period  specified  in  subpart  T  through 
negotiated  compliance  agreements. 

Any  extensions  of  the  final 
compliance  date  based  upon  cost  will  be 
panted  on  a  sitespecific  basis.  If  a 
licensee  requests  an  extension  based 
upon  cost,  technology  may  not  be  used 
as  a  basis  for  granting  the  extension 
unless  the  costs  are  grossly  excessive,  as 
measured  by  normal  practice  within  the 
industry.  EPA  recognizes  that  the 
emissions  from  the  pile  may  exceed  the 
20  pCi/m2-s  flux  standard  pending  final 
compliance,  but  believes  these  increases 
will  be  minimal  and  of  limited  duration. 
In  addition,  such  extensions  will  only 
be  granted  if  NRC  or  an  Agreement  State 
finds  that  the  emissions  caused  by  the 
delay  will  not  cause  significant 
incremental  risk  to  the  public  health. 
EPA  believes  these  emissions  should 
not  exceed  those  emissions  which  could 
occur  under  subpart  T  if  compliance 
agreements  were  negotiated.  Under  the 
circumstances,  EPA  believes  affording 
authority  for  extensions  of  the  final 
compliance  date  based  upon  cost 
provides  adequate  protection  of  the 
public  health. 

EPA  expects  the  NRC  and  Agreement 
States  to  act  consistently  yvith  their 
commitment  in  the  MOU  and  provide 
for  public  partici{>ation  on  proposals  or 
requests  to  (1)  incorporate  radon  tailings 
closure  plans  or  other  schedules  for 
effecting  emplacement  of  a  permanent 
radon  barrier  into  licenses,  and  (2) 
amend  the  radon  tailings  closure 
schedules  as  necessary  or  appropriate 
for  reasons  of  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensees).  Under  the  terms  of  the 
MOU,  NRC  should  do  so  with  notice 
timely  published  in  the  Federal 
Register.  In  addition,  consistent  with 
the  MOU,  application  may  be  made  to 
NRC  for  public  participation  on  these 
matters  pursuant  to  10  CFR  2.206.  EPA 
also  expects  the  Agreement  States  to 
provide  comparable  opportunities  for 
public  participation  pursuant  to  their 
existing  authorities.  While  EPA  desires 
to  keep  the  public  informed  and  provide 
for  public  participation,  such  provisions 
are  not  intended  to  transform  the 
licensing  (and  amendment)  process  into 
notice  and  comment  rulemaking  in 
accordance  with  Administrative 
Procedure  Act  (APA)  requirements. 

Under  the  existing  regulatory  scheme, 
NRC  and  the  affected  Agreement  States 
may  have  the  authority  to  allow,  at  a 
licensee's  request,  a  portion  of  a  site  to 
remain  accessible,  during  the  closure 
process  to  accept  byproduct  material  as 
defined  in  section  ll(e)(2j  of  the  AEA. 


(e.g.,  wastes  from  in  situ  mining 
operations,  or  from  groundwater 
corrective  action  programs),  or  to  accept 
materials  from  other  sources  that  are 
similar  to  the  physical,  chemical  and 
radiological  characteristics  of  the  in  situ 
uranium  mill  tailings  and  associated 
wastes.  In  addition,  NRC  and  the 
affected  Agreement  States  may 
authorize  a  portion  of  a  site  to  remain 
accessible  to  accept  section  11(e)(2) 
byproduct  material  after  placement  of  a 
permanent  radon  barrier  over  a  portion 
of  a  pile  or  impoundment.  Nothing  in 
today's  action  alters,  ratifies,  or 
otherwise  affects  this  authority. 
However.  EPA  notes  that,  consistent 
with  the  MOU  and  the  Settlement 
Agreement,  such  authorization  shall  not 
to  be  used  as  a  method  to  impede 
emplacement  of  the  permanent  radon 
barrier  over  the  remainder  of  the  site  in 
a  manner  to  achieve  compliance  with 
the  20  pCi/m^-s  fiux  standard,  averaged 
over  the  entire  pile  or  impoundment  as 
demonstrated  by  the  licensee's 
monitoring  described  below. 

EPA  does  not  intend  to  substantively 
alter  the  1983  scheme  with  today's 
action,  but  instead  seeks  to  clarify  and 
supplement  that  scheme  to  fill  a 
regulatory  gap  which  currently  exists. 
By  acknowledging  NRCs  apparent 
authority  to  allow  a  portion  of  a  site  to 
remain  accessible  for  disposal,  EPA  is 
acknowledging  a  current  NRC  practice. 
EPA  believes  that  placement  of 
"materials  similar  to  the  physical, 
chemical  and  radiological  characteris- 
tics of  uranium  mill  tailings  and 
associated  wastes  from  other  sources" 
on  a  portion  of  an  impoundment  is 
consistent  with  on-going  disposal 
activities  currently  authorized  by  NRC. 
See  57  FR  20525.  For  instance,  mining 
uranium  by  using  uranium  solution 
extraction  processes  produces  "discrete 
(radioactive)  surface  wastes"  which, 
although  they  do  not  have  the  same 
physical  form  as  uranium  mill  tailings, 
have  historically  been  disposed  of  in 
uranium  mill  tailings  impoundments. 
See  Definition  of  "Byproduct  Material" 
at  10  CFR  40.4(a-l).  In  addition  to 
wastes  from  in  situ  uranium  mining 
operations  and  groundwater  corrective 
actions,  wastes  which  arise  from 
processing  non-source  material  for  its 
source  material  content  may  produce 
wastes  which  are  physically  and 
chemically  similar  to  tailings,  and  may 
be  disposed  of  in  a  tailings 
impoundment.  For  instance,  the  tailings 
produced  from  processing  ore  for  its 
copper  content  may  produce  tailings 
containing  greater  than  0.05  percent 
uranium,  a  source  material,  and  thus. 
would  be  subject  to  licensure  by  the 
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NRC.  See  57  FR  at  20527.  EPA 
understands  that  NRC's  disposal  of 
associated  wastes  and  other  byproduct 
materials  in  uranium  mill  tailings 
impoundments  will  not  be  used  as  a 
means  of  circumventing  other 
applicable  regulations  such  as  40  CFR 
Part  61.  subpart  W.  See  57  FR  at  20533. 
Moreover,  while  NRC  may  grant  such 
authorization,  licensees  may  not  use 
this  authorization  to  avoid  emplacing  a 
permanent  radon  barrier  and  complying 
with  the  20  pCi/mz-s  flux  standard.  In 
addition,  under  the  Settlement 
Agreement  NRC  or  an  Agreement  State 
may  authorize  a  portion  of  a  site  to 
remain  accessible  for  disposal  of 
byproduct  material  after  placement  of  a 
permanent  radon  barrier  provided  NRC 
or  the  Agreement  State  makes  a  finding, 
constituting  final  agency  action  and 
providing  for  public  participation,  that 
the  site  will  continue  to  achieve  the  20 
pCi/m2-s  flux  standard  when  averaged 
over  the  entire  impoundment.  Even  if  a 
portion  of  a  site  is  authorized  to  remain 
accessible  for  disposal  of  byproduct 
materials  during  the  closure  process  or 
after  placement  of  a  permanent  barrier 
consistent  with  the  Settlement 
Agreement,  as  described  above,  this  will 
not  cause  a  nonoperational  uranium 
mill  tailings  disposal  site  to  revert  to  an 
operational  site  as  deRned  by  40  CFR 
192.31{q). 

As  intended  by  EPA.  the  phrase  "as 
expeditiously  as  practicable  considering 
technological  feasibility."  means  as 
quickly  as  possible  considering:  (1)  The 
physical  characteristics  of  the  tailings 
and  sites:  (2)  The  limits  of  available 
technology:  (3)  the  need  for  consistency 
with  mandatory  requirements  of  other 
regulatory  programs;  and  (4)  factors 
beyond  the  control  of  the  licensee,  as 
explained  below.  While  this  phrase  does 
not  preclude  economic  considerations 
to  the  extent  provided  by  the  phrase 
"available  technology,"  it  also  does  not 
contemplate  utilization  of  a  cost -benefit 
analysis  in  setting  compliance 
schedules.  The  radon  control 
compliance  schedules  are  to  be 
developed  consistent  with  the  targets  set 
forth  in  the  MOU  as  reasonably  applied 
to  the  specific  circumstances  of  each 
site. 

EPA  has  added  an  additional 
definition  in  the  final  rule  to  clarify 
ambiguities  surrounding  use  of  the  term 
"permanent  radon  barrier."  That  tenn  is 
now  defined  as  "the  final  radon  barrier 
constructed  to  achieve  compliance  with, 
including  attainment  of,  the  limit  on 
releases  of  radon-222  in 
§  192.32(bMlKii)." 

The  term  "available  technology" 
includes  technologies  and  methods  for 
emplacing  a  permanent  radon  barrier  on 


nonoperational  uraniun  mtH  tailings 
disposal  sites,  but  does  not  include 
extraordinary  measures  or  techniques 
that  would  impose  grossly  excessive 
costs  as  measured  by  practice  within  the 
industry  (or  one  that  is  reasonably 
analogous),  and  provided  there  is 
reasonable  progress  towards 
emplacement  of  the  permanent  radon 
barrier  (such  as.  by  way  of  illustration 
only,  unreasonable  owitinie.  staffing  or 
transp<Htation  requirements,  etc. 
considering  normal  practice  in  the 
industry;  laser  fusion  of  soils,  etc.).  To 
determine  whether  costs  are  grossly 
excessive,  the  closure  cost  estimate 
contained  within  the  licensee's  (radon) 
tailings  closure  plan  may  be  used  as  a 
baseline.  However,  costs  which  are 
determined  to  be  greater  than  the 
estimated  costs  contained  in  the  plan 
will  not  automatically  be  considered 
grossly  excessive. 

The  phrase  "factors  beyond  the 
control  of  the  licensee"  includes  factors 
causing  delay  in  the  schedule  in  the 
applicable  license  for  timely 
emplacement  of  the  permanent  radon 
barrier  to  achieve  compliance  with  the 
20  pCi/m2-8  flux  standard  (and  10  CFR 
part  40.  appendix  A,  criteria  6)  despite 
the  good  faith  efforts  of  the  licensee  to 
achieve  compliance.  These  factors  may 
include,  but  are  not  Umited  to,  physical 
conditions  at  the  site:  inclement 
weather  or  climatic  conditions;  an  act  of 
Cod;  an  act  of  war,  a  judicial  or 
administrative  order  or  decision,  or 
change  to  the  statutory,  regulatory,  or 
other  legal  requirements  apphcable  to 
the  licensee's  faciUty  that  would 
preclude  or  delay  thie  performance  of 
activities  required  for  compUance:  labor 
disturbances:  any  modifications, 
cessation  or  delay  ordered  by  state, 
federal  or  local  agencies:  delays  beyond 
the  time  reasonably  required  in 
obtaining  necessary  governmental 
permits,  licenses,  approvals  or  consent 
for  activities  described  in  the  (radon) 
tailings  closure  plan  proposed  by  the 
licensee  that  resuh  from  agency  failure 
to  take  final  action  after  the  licensee  has 
made  a  good  faith,  timely  effort  to 
submit  legally  sufficient  applications, 
responses  to  requests  (including 
relevant  data  requested  by  the  agencies), 
or  other  information,  including  approval 
of  the  tailings  closure  plan  by  NRC  or 
the  affected  Agreement  State:  and  an  act 
or  omission  of  any  third  party  over 
whom  the  licensee  has  no  controL 

The  term  "operational"  means  that  a 
uranium  mill  taihngs  pile  or 
impoundment  is  bedng  used  for  the 
continued  placement  of  uranium 
byproduct  material  or  is  in  standby 
status  for  such  placement  A  tailings 
pile  or  impoundment  is  operational 


from  the  day  that  uranium  byproduct 
material  is  first  placed  in  the  pile  or 
impoundment  until  the  day  Hnal 
closure  begins.  When  final  closure 
begins  a  site  is  no  longer  in  operation 
as  that  term  is  defined  in  40  CFR 
61.251(e)  and  40  CFR  61  subpart  W  no 
longer  applies.  The  closure  plan 
contains  a  description  of  how  final 
closure  will  be  conducted.  See  40  CFR 
264.111. 

C.  Appropriate  Monitoring 

After  emplacement  of  a  permanent 
radon  barrier  designed  and  constructed 
to  achieve  compliance  with,  including 
attainment  of.  the  20  pCi/mz-s  flux 
standard,  the  licensee  shall  conduct 
appropriate  monitoring  and  analysis  of 
the  radon  flux  through  the  barrier.  This 
monitoring  will  verify  that  the  design  of 
the  permanent  radon  barrier  is  effective 
in  ensuring  that  emissions  of  radon-222 
will  not  exceed  corapUance  with  the  20 
pCi/mz-s.  as  contemplated  by  40  CFR 
192.32(b)(l)(ii).  Appropriate  monitoring 
shall  be  conducted  pursuant  to  the 
procedures  described  in  40  CFR  part  61, 
appendix  B.  method  115.  or  any  other 
measurement  method  proposed  by  a 
licensee  and  approved  by  NRC  or  the 
affected  Agreement  State  as  being  at 
least  as  effective  as  EPA  Method  115  in 
demonstrating  the  effectiveness  of  the 
permanent  radon  barrier  in  achieving 
compliance  with  the  20  pCi/mz-s  flux 
standard. 

EPA  intends  that  the  permanent  radon 
barrier  be  designed  to  ensure  sustained 
compliance  with  the  20  pCi/m^-s  flux 
standard  by  all  sites,  but  does  not 
propose  continuous  emissions 
monitoring.  Rather,  a  single  monitoring 
event  may  well  suffice  to  verify  the 
design  of  the  permanent  radon  barrier  to 
ensure  continued  compliance. 

If  the  NRC  or  an  Agreement  State 
extends  the  time  for  performance  of 
milestones  after  making  a  finding  that 
compliance  with  the  20  pCi/ra^-s  flux 
standard  has  been  demonstrated  by 
appropriate  monitoring,  compliance 
with  the  20  pCi/m^-s  flux  standard  must 
be  demonstrated  each  year  during  the 
period  of  the  extension. 

When  a  site's  tailings  closure  plan 
(radon)  provides  for  phased  installation 
of  the  radon  barrier,  the  licensee  will  be 
allowed  to  conduct  radon  flux 
monitoring  for  each  portion  of  the 
tailings  area  on  which  the  radon  barrier 
has  been  placed  by  conducting  flux 
monitoring  on  the  closed  portion  as 
described  above. 

V.  Discussion  of  Conunents  and 
Response  to  Comments  From  NPR 

A  public  hearing  on  the  notice  of 
proposed  rulemaking  (NPR)  (58  FR 
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32174.  June  8. 1993)  was  held  in 
Arlington,  Virginia  on  lune  21, 1993. 
Representatives  from  NRC  and  AMC 
testified  at  the  hearing.  Written 
comments  were  also  received  from  EEff". 
AMC.  NRC,  the  Texas  Water 
Commission  (affected  Agreement  State), 
a  few  companies  and  an  individual.  To 
the  extent  they  are  spedfically  restricted 
to  EPA's  modifications  to  its  UMTRCA 
regulations,  the  comments  have  been 
evaluated  by  the  Agency,  and  a 
siunmary  and  response  are  set  forth 
below.  Some  comments,  not  addressed 
here,'«ie  directed  to  EPA's  earlier 
promulgation  of  subpart  T.  a  rulemaking 
decision  that  is  not  being  revisited  by 
the  amendments  to  subpart  D.  EPA 
responded  to  many  of  those  comments 
when  the  Agency  promulgated  subpart 
T.  The  comments  have  also  been 
repeated  in  subsequent  petitions  to 
reconsider  that  action,  which  are 
pending  before  the  Agency.  These 
petitions  might  be  addressed  or 
otherwise  resolved  should  40  CFR  part 
61,  subpart  T  be  rescinded. 

1.  General 

In  response  to  the  NPR. 
environmental  groups  and  industry 
generally  support  the  proposed 
amendments  to  the  regulations 
promulgated  under  UMTRCA  at  40  CFR 
part  192  subpart  D.  Various  comment ers 
suggested  specific  revisions  to  the 
proposed  regulation  and  preamble,  as 
well  as  to  the  draft  Background 
Information  Document  (BID).  EPA  has 
carefully  reviewed  all  comments  and 
suggested  revisions;  revising  the 
regulation,  preamble  and  BID  where 
deemed  appropriate. 

2.  Section  112(d)(9)  of  the  Qean  Air 
Act,  as  Amended  ("Simpson 
Amendment") 

Comment:  The  Simpson  Amendment 
"mandates"  EPA  to  eliminate 
duplicative  regulation  under  the  Clean 
Air  Ad  if  the  NRC  regulatory  program 
adequately  protects  the  public  health. 

Response:  EPA  disagrees  with  the 
commenters'  assertion  that  the  Simpson 
Amendment  is  mandatory.  The  Simpson 
Amendment,  section  112(d)(9)  of  the 
CAA.  authorizes  EPA  to  decline  to 
regulate  radionuclide  emissions  from 
facilities  licensed  by  the  NRC  or 
Agreement  States,  under  section  112  of 
the  CAA,  provided  that  EPA  determines, 
by  rule,  after  consultation  with  NRC, 
that  the  regulatory  scheme  implemented 
by  NRC  protects  Uie  public  health  with 
an  ample  margin  of  safety. 

3.  NRC  Regulatory  Scheme 

Comment:  The  existing  NRC 
regulatory  program  protects  the  public 


health  with  an  ample  margin  of  safety 
and  provides  sufficient  Insis  for  EPA  to 
rescind  40  CFR  61  subpart  T  pursuant 
to  the  Simpson  Amendment; 
specifically,  EPA's  timing  and 
monitoring  concerns,  the  subject  of 
these  amendments,  are  adequately 
addressed  in  NRC's  regulations  at  10 
CFR  part  40  and  Appendix  A  thereto. 
The  Memorandum  of  Understanding 
(MOU)  between  EPA  and  NRC  merely 
serves  to  strengthen  NRC's  authority 
under  the  existing  regulatory^rogram. 

Response:  EPA  is  conducting  a 
separate  rulemaking  on  the  issue  of 
rescission  of  the  CAA  radionuclide 
NESHAP  at  40  CFR  61  subpart  T.  and 
the  adequacy  of  the  existing  NRC 
regulatory  program  as  a  basis  for  such 
rescission  will  be  addressed  in  that 
rulemaking.  For  a  discussion  of  EPA's 
view  on  whether  the  current  NRC 
regulatory  program  protects  the  public 
health  with  an  ample  margin  of  safety, 
and  would  thus  support  rescission  of 
subpart  T.  see  EPA's  proposal  to  rescind 
subpart  T,  56  FR  67561  (December  31. 
1991).  Comments  on  the  adequacy  of  the 
current  NRC  regulatory  program  to 
support  rescission  of  subpart  T  will  be 
addressed  in  that  rulemaidng,  and  are 
not  relevant  to  the  regulatory  changes 
adopted  today. 

EPA  does  not  believe  that  NRC's 
current  regulations  at  10  CFR  part  40 
and  appendix  A  of  part  40  adequately 
address  EPA's  concerns  on  timing  and 
monitoring.  Both  EPA's  UMTRCA 
regulations  (40  CFR  part  192  subpart  D) 
and  NRC's  implementing  regulations 
did  not  require  placement  of  covers  by 
specific  dates  or  verification  that  radon 
flux  through  the  covers  met  the  flux 
standard.  These  issues  led  to  EPA's 
promulgation  of  the  CAA  NESHAP  at  40 
CFR  part  61  subpart  T.  EPA 
promulgated  subpart  T  in  1989  to 
address  the  timing  issue  and  provide  for 
verification  of  the  20  pCi/m^-s  flux 
standard,  noting  that  "(S)ome  piles  have 
remained  uncovered  for  decades 
emitting  radon.  (A)lthough  recent  action 
has  been  taken  to  move  toward  disposal 
of  these  piles,  some  of  them  may  still 
remain  uncovered  for  years"  (54  FR 
51683,  December  15,  1989). 

Although  commenters  suggest  that  10 
CFR  40.63.  and  10  CFR  40.42(cM2)  (iv), 
(i),  and  (iii)  adequately  address  EPA's 
timing  and  monitoring  concerns,  neither 
EPA's  general  standards  nor  NRC's 
implementing  criteria  compel  sites  to 
proceed  toward  final  closure  by  a 
certain  date.  Moreover,  neither  EPA's 
general  UMTRCA  regulations,  nor 
NRC's  implementing  criteria  require 
appropriate  monitoring  to  demonstrate 
the  efficacy  of  the  closure  design  to 
ensure  compliance  with  the  20  pCi/m^- 


6  standard.  In  fact,  as  indicated  in 
footnote  1  to  40  CFR  192.32(b)(1) 
promulgated  in  September  1983.  the 
flux  standard  was  expressly  intended  as 
a  design  standard,  for  which  monitoring 
after  installation  was  not  required.  (48 
FR  45947,  October  7,  1983).  Thus.  EPA 
believes  that  the  UMTRCA  standards 
should  be  amended  to  include  timing 
requirements  and  a  provision  to  confirm 
that  the  radon  flux  through  the  cover 
meets  the  Hux  standard. 

Comment:  It  appears  EPA  is 
acknowledging  and  concurring  in  NRC's 
regulation  of  "similar  byproduct 
material." 

Response:  EPA  is  recognizing  a 
current  NRC  practice  that  allows  a 
portion  of  a  site  to  remain  accessible  fur 
disposal  in  the  preamble  of  the  NPR, 
EPA  believes  that  placement  of 
"materials  similar  to  the  physical, 
chemical  and  radiological 
characteristics  of  uranium  mill  tailings 
and  associated  wastes  from  other 
sources"  on  a  portion  of  an 
impoundment  is  consistent  with  on- 
going disposal  activities  currently 
authorized  by  NRC  See  57  FR  20525. 
Nothing  in  today's  action  is  intended  to 
ratify,  alter  or  otherwise  affect  this 
authority. 

4.  EPA's  Legal  Rationale  for  the 
Proposed  Amendments 

Comment:  Some  commenters  claim 
that  EPA's  discussion  of  the  legislative 
scheme  mischaracterizes  the  potential 
problem  involved.  These  commenters 
objected  to  use  of  terms  such  as 
"urgency"  and  "immediacy."  as  there 
was  no  significant  increase  in  public 
health  risk  without  long  term  exposure 
to  radon  emissions  at  the  levels 
projected. 

Response:  The  commenter 
misunderstands  the  Agency's  discussion 
of  the  legislative  scheme.  As  described 
in  the  proposal.  Congress  placed  great 
emphasis  on  expeditious  action  by  EPA 
to  impose  controls  on  the  disposal  of  the 
uranium  mill  tailings.  This  is  reflected 
most  dramatically  in  Congress'  decision 
to  remove  EPA's  authority  to  issue 
standards  under  42  U.S.C  2022(b)  if 
EPA  failed  to  promulgate  final  title  D 
standards  by  the  end  of  October  1983. 
In  addition,  Congress  was  clearly 
concerned  that  EPA  standards  lead  to 
the  expeditious  control  of  radon 
emissions  from  uranium  mill  tailings 
piles.  The  relevant  case  law  reflects  this 
interpretation  of  the  statute.  See  section 
ni  supra  for  a  more  detailed  discussion 
of  these  points. 

Congress  believed  that  uraniiun  mill 
tailings  presented  a  major  threat  to 
public  health,  based  on  the  extremely 
long  radioactive  decay  process 
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associated  with  these  piles.  They 
amounted  for  all  practical  purposes  to  a 
"perpetual  hazard."  H.  Rep.  No.  95- 
1480. 95th  Cong.,  2nd  Sess.  11. 
reprinted  in  1978  U.S.  Code  Cong.  &  Ad. 
News  7433.  Given  the  long  term  nature 
of  the  problem,  and  the  prior  history  of 
minimal  federal  regulation  of  mill 
tailings  piles.  Congress  required  that 
"every  reasonable  effort  be  made  by  the 
States,  the  Federal  Government,  and 
private  industry  to  pro^de  for  the 
disposal,  stabilization,  and  control"  of 
such  mill  tailings.  H.  Rep.  No.  95-1480. 
95th  Cong..  2nd  Sess.  13.  reprinted  in 
1978  U.S.  Code  Cong.  &  Ad.  News  7435. 
The  regulatory  changes  adopted  today 
are  in  line  with  this  goal — they  will 
require  the  control  of  radon  emissions 
through  expeditious  emplacement  of  a 
permanent  barrier.  Today's  regulations 
implement  Congressional  intent,  and  in 
no  way  contradicts  the  fact  that  uranium 
mill  tailings  present  a  long  term  threat 
to  the  public  health. 

5.  Rescission  of  Subpart  T 

Comment:  A  few  commenters 
expressed  concern  and  suggested  that 
EPA  is  not  committed  to  rescinding 
subpart  T. 

Response:  The  amendments  to 
subpart  D  are  related  to  EPA's  action  to 
rescind  subpart  T.  the  NESHAP  for 
radon  emissions  from  the  disposal  of 
uranium  mill  tailings  at  nonoperational 
sites  which  was  promulgated  on 
December  15. 1989,  as  applied  to  NRC- 
licensees.  EPA  has  demonstrated  its 
commitment  to  avoid  duplicative 
regulation  of  these  sites  and  to  ensure 
uranium  mill  tailings  disposal  piles  are 
closed  as  expeditiously  as  practicable  by 
executing  the  MOU  with  NRC  (and  the 
affected  Agreement  States)  and  the 
settlement  agreement  with  EDF.  NRDC. 
AMC.  and  Homestake  Mining  Co.  The 
MOU  and  the  settlement  agreement 
provide  the  regulatory  approach  for  this 
action.  EPA  has  also  proposed 
rescission  of  subpart  T.  See  56  FR  67561 
(December  31. 1991). 

EPA  believes  that  today's 
amendments  eliminate  an  existing 
deficiency  in  the  regulatory  scheme,  and 
may  enable  EPA  to  rescind  subpart  T. 
providing  a  single  consistent  framework 
which  can  be  implemented  by  NRC. 
EPA  has  tentatively  concluded  that  the 
amendments  to  subpart  D.  if  effectively 
implemented  and  enforced  by  NRC  and 
the  Agreement  States  to  ensure  specific 
enforceable  closure  deadlines  and 
monitoring  requirements,  may  enable 
EPA  to  make  the  finding  required  by  the 
Simpson  Amendment.  EPA  reiterates  its 
commitment  to  the  terms  of  the  MOU 
and  the  settlement  agreement. 


Comment:  EPA  should  rescind 
subpart  T  simultaneously  with  today's 
action. 

Response:  EPA  is  not  rescinding 
subpart  T  with  today's  action.  EPA  is 
not  prepared  at  this  time  to  make  the 
finding  pursuant  to  the  Simpson 
Amendment  that  the  public  health  is 
protected  with  an  ample  margin  of 
safety  at  this  time.  EPA  does  not  intend 
to  take  final  action  on  the  proposed 
rescission  of  subpart  T  until  after  NRC 
and  the  Agreement  States  complete  the 
license  amendments  as  specified  in  the 
MOU  and  NRC  conforms  its 
implementing  regulations  to  today's 
amendments  to  subpart  D,  and  other 
conditions  of  the  MOU  occur.  EPA 
plans  to  publish  an  additional  notice  in 
the  Federal  Register  and  provide  for  a 
30  day  comment  period  on  whether  the 
NRC  regulatory  program  protects  public 
health  with  an  ample  margin  of  safety, 
including  whether:  (1)  EPA  has 
effectively  promulgated  appropriate 
revisions  to  40  CFR  part  192,  subpart  D; 
(2)  NRC's  regulations  at  10  CFR  part  40, 
appendix  A,  either  already  adequately 
and  appropriately  implement  the 
revisions  to  EPA's  regulations,  or  may 
reasonably  be  expected  to  do  so  prior  to 
rescission  of  subpart  T;  (3)  the  revision 
of  NRC  and  Agreement  State  licenses 
reflect  these  new  requirements;  and  (4) 
any  judicial  challenge  to  EPA  or  NRC 
regulations  which  is  pending  that 
presents  a  significant  risk  of  interference 
with  full  compliance  with  the  MOU  and 
the  settlement  agreement. 

6.  Settlement  Agreement 

Comment:  The  regulatory  program  for 
nonoperational  uranium  mill  tailings 
sites  is  best  served  by  EPA  adopting  the 
proposed  regulations  to  the  extent  the 
proposal  is  consistent  with  the 
settlement  agreement  executed  between 
EPA,  EDF,  NRDC.  AMC.  Homestake 
Mining  Co..  and  individual  site  owners 
(NRC  agreed  in  principle  by  letter). 

Response:  The  agreement  adds 
comprehensive  detail  to.  and  continues 
the  approach  set  forth  in  the  MOU 
executed  between  EPA  and  NRC  in 
October  1991.  The  settlement  agreement 
settles  the  pending  litigation  and 
administrative  proceeding,  avoids 
potential  future  litigation.'and  otherwise 
provides  a  consensus  approach  to 
regulation  of  NRC-licensed 
nonoperational  uranium  mill  tailings 
disposal  sites.  See  58  FR  17230  (April 
1. 1993). 

EPA  believes  this  action  is  consistent 
with  the  settlement  agreement.  By 
clarifying  and  filling  gaps  in  EPA's 
UMTRCA  regulations,  EPA  may,  after 
the  other  elements  in  the  settlement 
agreement  are  also  implemented,  be  able 


to  make  the  finding  necessary  to  rescind 
subpart  T  under  the  Simpson 
Amendment.  The  agreement  does  not 
legally  bind  or  otherwise  restrict  EPA's 
rights  or  obligations  under  law;  rather, 
by  its  terms  (paragraph  12),  there  is  no 
recourse  for  a  court  order  to  implement 
the  agreement. 

Comment:  Proposed  rule 
§  192.32(a)(3)(ii)  which  addresses  the 
extension  of  performance  milestones 
and  the  final  compliance  date  based  on 
cost  is  confusing  because  it  combines 
two  separate  provisions  of  the 
settlement  agreement.  The  commenter 
recommends  separate  sections  in  the 
regulation  to  clarify  any  confusion 
surrounding  this  provision.  The 
commenter  also  interpreted  proposed 
§  192.32(a](3)(ii)  such  that  a  site  need 
not  meet  the  20  pCi/mz-s  standard  in  all 
cases  before  any  extension  of  either 
interim  or  final  deadlines  may  be 
granted  by  NRC  or  an  Agreement  State. 

Response:  EPA  agrees  with  the 
commenter  that  S  192.32(a)(3)(ii)  as 
proposed  is  confusing  because  it 
combines  the  two  separate  instances  in 
which  extensions  of  milestones  may  be 
granted  by  the  NRC  or  an  Agreement 
State.  EPA  has  revised  the  final 
regulation  to  incorporate  the  extension 
provisions  in  two  separate  paragraphs  in 
§  192.32(a)(3)  (ii)  and  (iii),  to  more  fully 
reflect  the  intent  of  the  settlement 
agreement  described  above. 

EPA  generally  agrees  with  the 
commenter's  interpretation  of 
§  192(a)(3)  (ii)  and  (iii)  that  a  site  need 
not  satisfy  the  20  pCi/m^-s  standard  in 
all  cases  before  NRC  or  an  Agreement 
State  may  approve  any  extension  of  the 
interim  milestone  or  the  final  closure 
date.  Section  192(a)(3)  (ii)  and  (iii)  are 
based  upon  the  regulatory  approach  set 
forth  in  settlement  agreement 
paragraphs  III.2.i.  and  111.2.).,  and  they 
establish  the  criteria  for  granting  an 
extension  when  a  site  meets  the  20  pCi/ 
m2-s  standard  and  the  criteria  for  an 
extension  of  the  final  compliance  date 
or  relevant  milestone  based  upon  cost. 
The  criteria  for  an  extension  based  upon 
cost  does  not  include  the  requirement 
that  the  site  meet  the  20  pCi/m2-s 
standard.  However,  it  does  include 
other  criteria  designed  to  protect  the 
public  health. 

The  commenter  also  noted  that  NRC 
or  an  Agreement  State  may  extend  the 
date  for  emplacement  of  the  radon 
barrier  based  on  "factors  beyond  the 
control  of  the  licensee,"  as  that  term  is 
implicit  in  the  definition  of  "as 
expeditiously  as  possible."  EPA 
understands  that  under  subpart  D's 
provisions  there  is  no  bar  to  NRC  or  an 
Agreement  State  reconsidering  a  prior 
decision  establishing  a  date  for 


Federal  Register  /  Vol.  58.  No.  218  /  Monday.  November  15.  1993  /  Rules  and  Regulations    60351 


emplacement  of  the  radon  barrier  that 
meets  the  standard  of  "as  expeditiously 
as  possible."  Such  reconsideration 
could,  for  example,  be  based  on  the 
existence  of  factors  beyond  the  control 
of  the  licensee,  or  on  a  change  in  any 
of  the  various  factors  that  must  be 
considered  in  establishing  a  date  that 
meets  the  "as  expeditious  as 
practicable"  standard  of 
§  192.32(a)(3)(i).  However  EPA  stresses 
that  such  a  change  in  circumstances 
would  not  automatically  lead  to  an 
extension.  It  would  be  incumbent  on 
NRC  or  an  Agreement  State  to  evaluate 
all  the  factors  relevant  under 
§  192.32(a)(3)(i)  before  it  could  change  a 

S)reviousIy  established  milestone  or  date 
or  emplacement  of  the  final  barrier,  and 
any  new  date  would  have  to  meet  the 
standard  set  out  in  §  192.32(a)(3)(i). 
Finally,  NRC's  and  Agreement  States' 
authority  to  reconsider  previously 
established  milestones  or  dates  would 
include  authority  to  shorten  or  speed  up 
such  dates,  as  well  as  extend  them.  EPA 
also  expects  tliat  pubUc  participation 
consistent  with  that  level  of 
participation  provided  in  the  MOU  and 
the  settlement  agreement  will  be 
afforded  the  pubUc  by  NRC  and  the 
Agreement  ^tes  in  amending  the 
licenses  due  to  "factors  beyond  the 
control  of  the  licensee,"  or  for  any  other 
basis. 

7.  Proposed  Amendments 

7.1.  Prescriptiveness  of  Proposed 
Amendments 

Comment:  One  commenter  suggested 
that  EPA's  amendments  were  more 
prescriptive  than  they  should  be  given 
EPA's  authority  to  promulgate  general 
environmental  standards.  Specifically, 
the  details  of  particular  licensing 
processes  should  be  left  to  the  NRC  and 
Agreement  States. 

Response:  The  regulations  adopted 
today  are  within  EPA's  UMTRCA 
authority,  and  do  not  impermissibly 
infringe  on  NRC  and  the  Agreement 
States. 

As  spelled  out  by  Congress  when  it 
amended  the  Atomic  Energy  Act  in 
1978,  EPA  "shall,  by  rule. .  .  . 
promulgate.  .  .  standards  of  general 
application  for  the  protection  of  the 
public  health,  safety,  and  the 
environment"  from  hazards  associated 
with  uranium  mill  tailings  at  active 
processing  or  disposal  sites.  42  U.S.C 
2022(b)(l).2  Congress  also  required  that 
the  NRC  conform  its  requirements  to 
these  standards,  42  U.S.C  2022(b)(1), 


'CongraM  granted  tlmllar  authority  to  EPA  with 
respect  to  Inactive  site*  selected  t^  the  Department 
of  Energy  under  Title  1  of  UMTRCA.  42  U.S.C 
2022(a). 


and  assigned  responsibility  for  the 
implementation  and  enforce-ment  of 
pA's  UMTRCA  standards  to  the  NRC. 
in  the  licensing  activities,  and  to  the 
Agreement  States.  42  U.S.C.  2022(e). 
The  text  of  the  statute  thus  indicates 
that  Congress  intended  to  grant  broad, 
general  authority  to  EPA  in  setting 
standards  under  UMTRCA,  limited  only 
by  the  requirement  that  they  be  of 
"general  application"  and  that  they  be 
aimed  at  the  "protection  of  the  public 
health,  safety,  and  the  environment." 

The  legislative  history  for  UMTRCA 
provides  important  additional  insight 
into  Congressional  intent  on  the  limits 
of  this  standard  setting  authority, 
stemming  from  the  assignment  of 
different  responsibilities  to  EPA  and  the 
NRC.  Congress  intended  that  EPA's 
"standards  and  criteria  should  not 
Interject  any  detailed  or  site-specific 
remiirements  for  management, 
technology  or  engineering  methods  on 
licensee  or  on  the  Department  of 
Energy."  See  H.Rep.  No.  95-1480,  95th 
Cong.,  2nd  Sess.  17.  reprinted  in  1978 
U.S.  Code  Cong,  ft  Ad.  News  7433. 
7439.  Also  see  the  House  Report  at  46, 
1978  U.S.  Code  Cong.  &  Ad.  News  7473 
("The  committee  stresses  that  the  EPA 
standards  are  not  to  be  site-specific"). 
From  this,  it  is  clear  that  EPA  is  to 
establish  criteria  or  standards  that  are 
generally  applicable,  but  should  not 
promulgate  requirements  that  dictate 
the  specific  management,  technology,  or 
engineering  methods  required  at 
si>ecific  sites. 

Viewing  EPA's  authority  in  this  light, 
the  revisions  to  subpart  D  promulgated 
herein  cleariy  fall  within  the  range  of 
standards  authorized  by  Congress.  They 
are  not  site-specific,  and  instead  apply 
to  any  and  all  sites  subject  to  subpart  D. 
The  regulations  define  when  a 
permanent  radon  barrier  has  to  be 
placed  on  the  site,  and  require 
appropriate  monitoring.  A  written  plan 
detailing  the  steps  for  closure  in 
compliance  with  these  standards  is  to  be 
incorporated  into  the  individual  site 
license,  including  a  schedule  for  key 
closure  milestone  activities.  The 
regulations  also  set  out  the  criteria  for 
extensions  of  these  milestones.  None  of 
these  requirements  are  site  specific,  and 
they  do  not  dictate  the  management, 
technology,  or  engineering  methods 
required  for  any  specific  site. 

The  revisions  adopted  herein  do 
provide  for  site-specific  variability  in 
their  application.  For  example,  in 
implementing  the  standard  of  "as 
expeditiously  as  practicable  considering 
technological  feasibility,"  EPA  expects 
that  different  sites  will  establish 
different  schedules  and  dates  for 
emplacement  of  the  permanent  radon 


barrier.  This  site-specific  variability, 
however,  does  not  transform  the 
generally  applicable  standard  into  an 
unlawful  site-specific  standard.  These 
site-specific  results  stem  from  the 
application  of  the  general  standard  to 
the  variety  of  circumstances  found  at 
different  sites.  Likewise.  EPA's  criteria 
for  an  extension  of  a  milestone  or  for 
keeping  sites  open  during  or  after  the 
^closure  process  establish  general 
standards  applicable  to  all  sites.  While 
not  all  licensees  are  expected  to  seek 
such  extensions  or  authority,  any  such 
request  will  be  measured  against  the 
generally  applicable  standard  in  these 
regulations.  The  substantive  and 
procedural  requirements  for  such 
extensions  or  authorizations  are 
designed  to  establish  generally 
applicable  requirements  that  EPA 
believes  will  best  ensure  the  proper 
consideration  of  all  relevant  factors  in 
acting  on  such  a  request. 

The  relevant  case-law  supports  EPA's 
belief  that  it  has  authority  to  adopt  these 
standards  and  criteria.  In  AMC/,3  the 
court  reviewed  among  other  things  a 
rule  allowing  exceptions  from  the 
general  standards  for  inactive  sites.  That 
regulation  authorized  such  exceptions 
for  the  implementing  agencies  so  long  as 
the  selected  remedial  action  came  as 
close  to  meeting  the  otherwise 
applicable  standard  as  was  reasonable 
under  the  circumstances.  This  provision 
clearly  allowed  site-specific  variability, 
based  on  the  peculiar  circimistances  of 
a  site.  The  court  upheld  this  regulation 
as  generally  applicable  standards  were 
in  place  and.  if  necessary,  a  court  could 
determine  in  a  specific  case  whether  an 
exception  was  reasonable.  The  court's 
main  concern  was  whether  EPA  had 
promulgated  general  standards  that 
would  apply  to  a  case  or  had  delegated 
such  authority  to  the  implementing 
agency.  It  was  satisfied  that  EPA  had 
acted  lawfully,  as  EPA  had  promulgated 
a  general  standard  applicable  absent  an 
exception,  and  had  promulgated  what 
amounted  to  a  general  standard 
applicable  in  those  limited  situations 
involving  exceptions. 

In  this  case.  EPA  has  likewise 
promulgated  a  generally  applicable 
standard,  along  with  detailed  criteria 
applicable  for  those  limited 
circumstances  where  an  exception  is 
sought.  EPA's  requirements  clearly 
provide  an  adequate  basis  for  a  court  to 
determine,  for  example,  in  a  specific 
case  whether  an  extension  for 
emplacement  of  the  permanent  radon 
barrier  was  properly  granted.  In  fact. 


'  American  Mining  Congrest  v.  Thomas.  772  F.2d 
617  (10th  Cir.  1985)  (addreuing  EPA's  tJMTRCA 
regulations  for  Inactive  sites). 
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EPA's  general  criteria  for  evaluating 
such  exceptions  would  appear  to  be 
much  more  like  a  generally  applicable 
standard  than  the  broad  authority  for 
exceptions  approved  in  AMC  I,  and 
should  therefore  easily  meet  the 
threshold  established  by  that  court. 

7.2.  Seven  Year  Goal 

Comment:  The  MOU  goal  specifying 
closure  of  nonoperational  uranium  mill 
tailings  sites  by  the  end  of  1997,  or 
within  seven  years  of  the  date  on  which 
existing  operations  and  standby  sites 
enter  disposal  status  is  not  a  regulatory 
requirement. 

flesponse;  The  primary  purpose  of  the 
MOU  is  to  ensure  that  owners  of 
uranium  mill  tailings  disposal  sites  that 
have  ceased  operation  and  are  not  in 
standby  status,  and  owners  of  sites  that 
will  cease  operation  in  the  future,  bring 
those  piles  into  compliance  with  the  20 
pCi/m^-s  flux  standard  as  expeditiously 
as  practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee).  That  is  the 
regulatory  requirement  adopted  herein. 
EPA's  and  NRC's  goal  is  that  all  current 
disposal  sites  be  closed  and  in 
compliance  with  the  radon  emission 
standard  by  the  end  of  1997,  or  within 
seven  years  of  the  date  on  which 
existing  operations  and  standby  sites 
enter  disposal  status.  EPA  believes  this 
regulatory  requirement  is  fully 
consistent  with  the  goals  expressed  in 
the  MOU. 

In  accordance  with  the  MOU,  the  NRC 
and  affected  Agreement  States  have 
amended  the  licenses  of  most  sites 
whose  milling  operations  have  ceased 
and  whose  tailings  piles  remain 
partially  or  totally  uncovered.  Pursuant 
to  the  MOU  and  the  regulations  adopted 
today,  the  amended  licenses  require 
each  mill  operator  to  establish  a  detailed 
tailings  closure  plan  for  radon  to 
include  key  closure  milestones  and  a 
schedule  for  timely  emplacement  of  a 
permanent  radon  barrier  on  all 
nonoperational  tailings  impoundments 
to  ensure  that  radon  emissions  do  not 
exceed  a  flux  of  20  pCi/m^-s. 

This  action  amends  40  CFR  part  192, 
subpart  D  to  require  (1)  emplacement  of 
a  permanent  radon  barrier  by  all  sites 
that,  absent  rescission,  would  be  subject 
to  subpart  T;  (2)  interim  milestontes  to 
assure  appropriate  progress  in 
emplacing  the  final  radon  barrier;  and 
(3)  that  site  closure  occur  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee)  after  the  impoundments  cease 
operation.  EPA  believes  that  this 
regulatory  approach  is  consistent  with 
the  goal  in  the  MOU  that  this  occur  by 


December  31. 1997.  or  seven  years  after 
the  date  on  which  operating 
impoundments  cease  operations. 

7.3.  Permanent  Radon  Barrier 

Comment:  The  term  "permanent" 
should  be  revised  to  read  "Final  radon 
barrier"  to  distinguish  the  barrier  used 
to  comply  with  the  standard  from  any 
interim  barriers  placed  during  the 
closure  process. 

Response:  EPA  believes  the  term 
"permanent  radon  barrier"  to  be 
appropriate.  However,  to  clarify  any 
ambiguities  surrounding  use  of  this 
term,  "permanent  radon  barrier"  has 
been  defmed  to  mean  "the  final  radon 
barrier  constructed  to  achieve 
compliance  with,  including  attainment 
of,  the  limit  on  releases  of  radon-222  in 
§192.32(b)(l)(ii)." 

7.4.  Tailings  Closure  Plan  (Radon) 

Comment:  It  is  essential  that  the 
Tailings  Closure  Plan  (Radon)  be 
incorporated  in  individual  site  licenses 
and  that  the  plan  contain  a  schedule  for 
compliance. 

Response:  EPA  agrees  with  this 
comment,  and  both  the  proposed  and 
final  regulations  reflect  this 
requirement.  EPA  understands  that  the 
NRC  and  affected  Agreement  States 
have  amended  most  of  the  licenses  of 
sites  whose  milling  operations  have 
ceased  and  whose  tailings  piles  remain 
partially  or  totally  uncovered  pursuant 
to  the  MOU  executed  between  EPA, 
NRC  and  the  affected  Agreement  States. 
Pursuant  to  the  MOU  and  the 
regulations  adopted  today,  these  license 
amendments  should  establish  a  detailed 
tailings  closure  plan  for  radon, 
including  key  closure  milestones  and  a 
schedule  for  timely  emplacement  of  a 
permanent  radon  barrier  on  all 
nonoperational  tailings  impoundments 
to  ensure  that  radon  emissions  do  not 
exceed  a  flux  of  20  pCi/mi  -  s.  These 
schedules  must  include  key  closure 
milestones  and  other  milestones  which 
are  reasonably  calculated  to  promote 
timely  compliance  with  the  20  pCi/ 
mz  -s  flux  standard.  The  phrase 
"milestones"  refers  to  enforceable  dates 
by  which  action,  or  the  occurrence  of  an 
event,  is  required  for  purposes  of 
achieving  compliance  with  the  20  pCi/ 
m2-s  flux  standard.  Milestones  which 
are  not  reasonably  calculated  to  advance 
timely  compliance  with  the  radon  air 
emissions  standard,  e.g.  installation  of 
erosion  protection  and  groundwater 
corrective  actions,  are  not  relevant  to 
the  tailings  closure  plans  (radon). 


7.5.  Monitoring 

Comment:  It  is  not  accurate  to  refer  to 
a  "monitoring"  requirement,  since  a 
single  event  is  sufficient. 

Response:  Today's  amendments 
require  that  monitoring  occur  after 
construction  of  the  permanent  radon 
barrier.  Subpart  T  requires  monitoring 
to  occur  only  once  to  demonstrate 
compliance  with  the  standard.  EPA 
believes  that  conducting  a  single  test 
and  analysis  of  the  radon  emissions 
through  the  radon  barrier  typically  will 
be  sufficient  to  verify  that  the  design  of 
the  permanent  radon  barrier  is  effective 
in  ensuring  that  emissions  of  radon-222 
do  not  exceed  20  pCi/m2-s  as  required 
by  §  192.32(b)(l)(ii).  Each  tailings 
closure  plan  (radon)  will  establish  the 
amount  of  testing  and  analysis  required. 

Comment:  The  timing  of^the 
monitoring  requirement  is  ambiguous. 
Response:  Today's  amendments  require 
monitoring  to  verify  the  efficacy  of  the 
design  of  the  permanent  radon  barrier 
upon  emplacement  of  such  barrier.  The 
details  on  timing  of  the  monitoring 
reouirement  are  left  to  NRC 

Comment:  EPA's  specification  of 
Method  115  in  the  monitoring 
requirement  limits  flexibility. 

Response:  40  CFR  192.32(a)(4)(i) 
requires  monitoring  to  be  conducted 
using  either  EPA  Method  115  or  any 
other  measurement  method  proposed  by 
a  licensee  that  NRC  approves  as  being 
at  least  as  effective  as  Method  115  in 
demonstrating  the  efficacy  of  the 
permanent  radon  barrier,  (emphasis 
added)  EPA  believes  that  this  regulation 
does  not  unduly  restrict  flexibility  as  it 
provides  for  alternative  methods. 

Comment:  EPA's  Method  115 
references  another  document.  "Radon 
Flux  Measurements  on  Gardiner  and 
Royster  Phosphogypsum  Piles  Near 
Tampa  and  Mulberry,  Florida"  (EPA 
520/5-65-029),  which  should  be  readily 
available. 

flesponse.- This  document  is  available 
for  public  inspection  and  is  included  in 
Docket  A-91-67  which  contains  the 
rulemaking  record  for  this  action.  The 
docket  is  available  for  public  inspection 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday,  in  room  M1500 
of  Waterside  Mall,  401  M  Street  SW.. 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

8.  Amendment  of  40  CFR  192  Subpart  E 

Comment:  In  addition  to  amending 
subpart  D,  EPA  should  amend  40  CFR 
192  subpart  E  to  exclude  the  application 
of  the  subpart  D  amendments  to  the 
subpart  E  requirements  for  disposal  of 
thorium  mill  tailings. 

Respon'ie:  EPA  agrees  and  is 
amending,  subpart  E  by  adding  a  new 
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§  192.41(e)  to  clarify  EPA's  intent  that 
the  subpart  D  timing  and  monitoring 
requirements  at  §§  192.32(a)(3)(i-v)  and 
192.32(4)(i-ii)  apply  only  to  uranium 
mill  tailings.  This  amendment  is 
necessary  as  subpart  E  references  the 
subpart  D  standards  in  192.41,  the  only 
purpose  of  this  amendment  is  to  clari^ 
that  the  amendments  to  subpart  D  do 
not  apply  to  subpart  E  sites,  and  is  not 
intended  to  alter  the  present  regulatory 
scheme  under  subpart  E.  By  amending 
subpart  E,  EPA  is  not  making  a 
determination  that  the  timing  and 
monitoring  requirements  imposed  for 
subpart  D  sites  would  be  improper  for 
subpart  E  sites.  This  rulemaking  is  only 
intended  to  address  subpart  D  sites,  and 
is  not  intended  to  make  substantive 
decisions  concerning  subpart  E  sites. 
The  amendment  to  subpart  E  is 
designed  to  do  no  more  than  preserve 
the  status  quo,  without  prejudging  or 
prejudicing  the  appropriateness  of  any 
future  modifications  to  subpart  E. 

9.  NRC  Waiver  Authority  and  Citizens 
Suits  Provisions 

Comment:  NRC  waiver  authority  and 
the  lack  of  citizens  suits  provisions 
under  UMTRCA  provide  insufficient 
basis  for  EPA  to  rescind  subpart  T. 

Response:  As  noted  previously,  EPA 
is  conducting  a  separate  rulemaking  on 
the  issue  of  rescission  of  the  CAA 
radionuchde  NESHAP  at  40  CFR  61 
subpart  T,  and  the  adequacy  of  the 
existing  NRC  regulatory  program  as  a 
basis  for  such  rescission  will  be 
addressed  in  that  rulemaking.  For  a 
discussion  of  EPA's  view  on  whether 
the  current  NRC  regulatory  program 
protects  the  public  health  vnlh  an 
adequate  margin  of  safety,  and  would 
thus  support  rescission  of  subpart  T,  see 
EPA's  proposal  to  rescind  subpart  T,  56 
FR  67561  (December  31, 1991). 
Comments  on  the  adequacy  of  the 
ourent  NRC  regulatory  program  to 
support  rescission  of  subpart  T  will  be 
addressed  in  that  rulemaking,  and  are 
not  relevant  to  the  regulatory  changes 
adopted  today. 

10.  Technical . 

10.1.  EPA 's  Risk  Analysis  Set  Forth  in 
the  Background  Information  Document 
(BID) 

Comment:  EPA's  risk  analysis  set 
forth  in  the  BID  is  flawed  because  the 
"potential  risk  from  radon  emitted 
during  the  two-year  period  (December 
15, 1989— December  15, 1991)  cannot  be 
meaningfully  compared  to  potential 
increased  risks  from  radon  emitted  xmtil 
sites  are  closed  according  to  the  dates 
set  forth  in  the  MOU." 


Response:  The  purpose  of  this 
rulemaking  is  to  incorporate  the  timing 
and  monitoring  provisions  of  subpart  T 
into  EPA's  UMTRCA  regulations, 
thereby  potentially  providing  the  basis 
for  eventual  rescission  of  subpart  T.  It 
is  reasonable  to  assume  the  baseline 
risks  and  costs  are  those  that  would 
have  resulted  had  the  piles  been 
covered  by  December  15, 1991,  pursuant 
to  subpart  T.  The  modeling  period  used 
for  both  the  baseline  and  for  covering 
the  piles  by  the  MOU  dates  is  from 
December  15, 1991  to  December  15, 
2061.  This  period  does  not  include  the 
time  between  promulgation,  December 
15, 1989,  and  the  date  the  piles  were  to 
be  covered,  December  15, 1991. 

Comment:  EPA  based  its  analysis  of 
the  health  risk  posed  by  uraniimi  mill 
tailings  disposal  sites  on  a  number  of 
studies  dealing  with  miners,  however, 
the  evaluation  of  the  working  level 
month  (WLM)  dosimetry  for  that 
population  is  not  correct.  BEIR IV  was 
not  sufficiently  critical  of  the  data  on 
which  it  based  its  analysis  of  the  risk  of 
inhaling  radon  daughters,  specifically  it 
overestimated  the  risk  to  Swedish  iron 
miners,  and  to  the  Beaverlodge  and 
Ontario  uranium  miners. 

Response:  EPA  relied  on  the  National 
Academy  of  Sciences'  BEIR  IV  report 
and  the  1987  report  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  in  addition  to  other 
relevant  studies  in  its  risk  analysis. 
Given  the  broad  uncertainty  inherent  in 
the  risk  assessment,  any  potential 
overestimate  would  not  change  EPA's 
conclusion  on  the  risk  from  mill 
tailings.  In  fact,  the  conclusion  of  one  of 
the  studies  cited  in  the  comments,  a 
reassessment  of  the  Beaverlodge 
uranium  miners,  states:  "(ulnless  new 
studies  significantly  reduce  the  range  of 
uncertainty,  there  is  little  justification 
for  changing  the  limits  for  exposure  to 
radon  *  *  •  progeny  *  *  *  for 
occupational  exposures."  i?eWew  of  Risk 
Estimates  for  Inhalation  of  Radon 
Progeny  by  Miners:  Presentation  by  the 
Atomic  Energy  Board  of  Canada  (AEBC) 
before  the  ICRPMain  Commission,  Nov. 
1992. 

Comment:  The  radon  emissions  firom 
uncovered  subpart  T  uranium  mill 
tailings  piles  is  not  a  significant  risk  to 
the  public  health. 

Response:  In  this  rulemaking  EPA  is 
not  revisiting  the  determinations  made 
in  either  the  subpart  T  or  UMTRCA 
rulemakings  that  uranium  mill  tailings 
piles  need  to  be  covered  to  protect  the 
public  health.  In  addition,  the  court  in 
AMC I  made  it  clear  there  was  no 
requirement  that  EPA  show  a  significant 
risk  firom  uranium  mill  tailings  prior  to 
regulation  of  the  tailings.  American  Min. 


Congress  v.  Thomas,  772  F.2d  617, 629 
(10th  Cir.  1985). 

10.2.  Extensions 

Comment:  Extensions  of  time  and  the 
practical  aspects  of  closure  occurring  on 
schedule  are  not  addressed  in  the  BID 
accompanying  the  proposed  rule. 

Response:  Any  attempt  to  model 
extensions  in  the  closure  dates  agreed  to 
in  the  MOU  would  require  the  aAitrary 
selection  of  those  piles  to  be  granted 
extensions  and  choices  of  closure  dates. 
There  is  no  limit  to  the  number  of  these 
combinations.  EPA  believes  that  the 
better  procedure  is  to  develop  the  model 
based  on  the  dates  in  the  MOU,  and  to 
recognize  that  extensions  in  the  closure 
dates  would  increase  total  emissions 
and  reduce  present  value  costs. 

10.3.  Correlation  Between  1  pCi/g  of 
Radium  to  the  Radon  Flux 

Comment:  The  BID  relies  on  a  false 
assumption  that  a  concentration  of 
radium  of  1  pCi/g  will  result  in  1  pCi/ 
m2-s  radon  flux  from  the  tailings. 

Response:  EPA  recognizes  that  the 
one-to-one  radium  to  radon  correlation 
is  an  approximation.  However,  there  is 
no  scientific  consensus  on  what  the 
value  should  be.  Numerous  factors  enter 
into  estimating  the  emanation  rate.  The 
rate  varies  according  to  tailings 
characteristics  such  as  grain  structure, 
grain  size  and  moisture  content.  It  also 
is  affected  by  meteorological  conditions 
such  as  temperatiue  and  barometric 
pressure.  The  impact  of  these  factors  on 
the  emanation  rate  is  not  well 
understood.  The  rate  can  be  expected  to 
vary  across  individual  piles,  and  from 
pile  to  pile.  The  Agency  considered  it 
prudent  to  assume  a  rate  the  tailings 
would  be  expected  to  exhibit  at  the  time 
they  are  dry,  prior  to  constructing  the 
cover. 

10.4.  Equilibrium  Factor 

Comment:  EPA  does  not  accurately 
address  the  equilibrium  factor  in  the 
BED. 

Response:  EPA  uses  a  nominal  value 
of  0.5  (rather  than  the  0.4  value  used  by 
the  National  Council  for  Radiation 
Protection  (NCRP))  for  the  indoor 
equilibrium  factor  for  radon  entering 
houses  directly  from  underground  (see 
Technical  Support  EJocument  for  the 
1991  Citizen's  Guide  to  Radon,  pp.  2- 
32,  33).  However,  when  a  house  is 
located  downwind  from  the  radon 
source,  ingrowth  of  radon  decay 
products  will  occur,  and  some  of  these 
decay  products  will  infiltrate  the  house. 
As  the  radon  and  its  decay  products 
move  downwind,  ingrowth  will 
continue  until  an  equihbrium  between 
continued  ingrowth  and  loss  of  decay 
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products  doe  to  ground  deposition  and 
participation  scavenging  is  achieved. 
Therefore,  the  equilibrium  fraction  will 
increase  with  time,  and  with  distance 
traveled,  until  a  maximum  is  reached. 
This  equih'hrium  will  be  maintained 
indefinitely.  At  a  wind  speed  of  3.5    ml 
s,  this  maximimi  is  calculated  to  be 
reached  at  about  20.000  meters  (or  about 
12.5)  miles.  Since  most  of  the 
population  exposed  to  radon  from  the 
uranium  mill  tailings  piles  is  more  than 
12.5  miles  downwind,  the  value  used  in 
the  BID  is  believed  to  be  appropriate. 

Cowment:  EPA's  discussion  of  the 
eauilibriiun  factor  in  the  BID  does  not 
address  support  of  die  theoretical 
estimates  utilized  by  monitoring  data. 

Response:  The  decay  of  radioactive 
materials  such  as  radon  is  well 
understood.  The  diffusion  of  radon  in 
the  atmosphere  is  also  well  known; 
however  it  is  a  very  complex 
phenomena.  It  is  traditionally  accepted 
that  the  atmospheric  dispersion  of  radon 
and  its  decay  products  be  modeled 
because  of  the  difficulty  of  measuring 
their  concentrations  at  points  long 
distances  downwind  from  sources  sudb 
as  mill  tailings  piles.  EPA's  dispersion 
models  are  based  on  accepted  scientific 
principles  and  have  received  peer 
review.  Given  the  difficulty  inherent  in 
the  measurement  of  radon  and  its  decay 
products  in  the  atmosphere,  we  see  little 
justification  in  requiring  the 
extraordinary  efforts  that  would 
necessarily  be  expended  in 
accumulating  monitoring  data  on 
emissions  from  mill  tailings  piles. 

1 0^.  Moisture  Content  of  Type  B  Soil 

Comment:  The  7.5  percent  vahie  for 
moisture  content  of  type  B  soil  used  in 
EPA's  BID  should  be  revised  to  6 
percent  to  be  consistent  with  NRC's 
Regulatory  Guide  3.64. 

Besponse:  EPA  used  a  moisture 
content  of  7.5  percent  for  type  B  soil  in 
estimating  the  emanation  of  radon 
through  earthen  covers  on  mill  tailings 
piles.  This  assimied  moisture  content 
for  type  B  soil  has  been  used  in  all  of 
EPA's  rulemakings  under  UMTRCA  and 
the  CAA  since  1963.  The  diffusicm  of 
radon  through  corers  is  a  very  complex 
phenomena  that  is  affected  by  a  large 
number  of  variables.  For  example,  a 
small  diange  in  the  assumed  porosity  of 
the  cover  material,  a  change  within 
NRC's  accepted  range  of  these  values 
(NUREG/CR-3533),  would  change  the 
estimated  emanation  rate  to  a  greater 
extent  than  would  a  change  in  the 
assumed  moisture  content  bom  7.5 
percent  to  6  percent.  Gi>'en  the 
sensitivity  of  the  estimated  diffusion 
rate  to  variation  in  the  input  parameters, 
EPA  does  not  believe  that  a  cnange  to 


NRC's  default  value  of  6  percent  for  the 
moisture  content  for  t3rpe  B  «ch1  is 
warranted. 

10£.  Computer  Codes  Used  to  Assess 
Health  Effects 

Comment:  It  appears  EPA  is 
modifying  existing  regulations  without 
benefit  of  rulemaking  by  discussing 
"Cap-88-EPA"  in  the  BID,  siiK» 
"Conply-R"  was  the  computer  code 
used  to  assess  health  effects  under  the 
current  CAA  regulations  (NESHAPs). 

Response:  The  computer  code 
"Comply-R"  was  not  used  in  the  1989 
NESHAPs  rulemaking  for  estimating 
health  risks  from  uranium  mill  tailings 
piles.  EPA  used  "AIRDOS"  for 
estimating  the  health  risks  from  these 
piles  in  the  1969  rulemaking,  which 
gives  results  essentially  the  same  as 
•'Cap-88-EPA." 

10.7.  Evaporation  Ponds 

Comment:  Soma  commenters  strongly 
support  allowing  evaporation  ponds  to 
remain  open  after  emplacement  of  the 
I>ennanent  radon  barrier. 

Response:  EPA  received  many 
comments  to  the  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR)  noting 
that  evaporation  ponds  should  be 
excluded  from  the  expeditious  cover 
requirement.  EPA  reiterates  that  the 
Agency  does  not  intend  the  e;q)editious 
radon  cover  requirement  to  extend  to 
areas  where  evaporation  ponds  are 
located,  even  if  on  the  pile  itself,  to  the 
extent  that  such  evaporation  pond  is 
deenoed  by  the  implementing  agency 
(NRC  or  an  affected  Agreement  State)  to 
be  an  appropriate  aspect  to  the  overall 
remedial  program  for  the  particular  site. 
Rather,  the  evaporation  pond  area  may 
be  covered  to  control  radon  after  it  is  no 
longer  in  use  and  ready  for  covering. 
EPA  believes  the  overall  public  health 
interest  in  comprehensively  resolving 
the  problems  associated  vdth  each  site 
is  best  served  by  requiring  that  the 
radon  cover  be  expeditiously  installed 
in  a  manner  that  does  not  require 
interruption  of  this  aspect  of 
remediation.  Moreover,  the  ponds 
themselves  serve  as  an  effective  radon 
barrier.  EPA  believes  that  provided  all 
other  parts  of  the  pile  are  covered  with 
the  radoo  barrier,  compliance  with  the 
20  pCi/m  2-s  standard  will  result,  and 
this  %vill  be  maintained  by  covering  the 
evaporation  pond  area  when  it  is  no 
longer  in  use. 

11.  Miscellaneous 

11.1.  Amending  UhtTRCA 

Comment:  One  commenter  obiects  to 
an  apparent  EPA  request  to  amend 
UMTRCA  to  include  timing 
requirements. 


Response:  EPA  did  not  intend  to 
request  that  UMTRCA  be  amended 
when  it  stated  in  the  preamble  to  the 
proposed  rule  "ITlhus  the  Agency 
believes  that  UMTRCA  should  be 
amended  •  •  *  in  order  to  find  that  the 
NRC  program  protects  the  public  with 
an  ample  margin  of  safety  *  •  •".  EPA 
was  referring  to  the  proposed 
amendments  to  the  UMTRCA 
regulations  promulgated  by  EPA  at  40 
CFR  192  subpart  D. 

11.2.  Provisions  for  the  Impacts  of 
Flooding  at  the  Sites 

Comment:  EPA  has  not  duly 
considered  the  possible  implications  of 
the  current  Midwest  flooding  on 
uranium  mill  tailings  disposal  sites. 
particularly  one  site  located  near  the 
Colorado  River. 

Response:  The  MOU  and  this  rule  are 
directed  to  timely  compliance  with  the 
20  pCi/m^-s  flux  standard  and  not 
eroBian  protection  and  groundwater 
remediation.  This  rulemaking  addresses 
changes  to  the  UMTRCA  regulations 
which  EPA  believes  are  requisite  to  a 
finding  that  the  NRC  regulatory  program 
protects  the  public  health  with  an  ample 
margin  of  safety.  Milestones  which  are 
not  reasonably  calculated  to  advance 
timely  compliance  with  the  20  pCi/ 

m2-s  standard.  e.g.  installation  of 
erosion  protection  and  groimdwater 
corrective  actions,  are  not  relevant  to 
the  tailings  closure  plans  (radon)  and 
are  not  the  subject  of  this  action.  EPA 
does  not  intend  today's  amendments  to 
subpart  D  to  address  groimdwater  and 
erosion  protection  concerns  and  in 
addition  understands  that  no 
nonoperational  uranium  mill  tailings 
disposal  site  was  in  jeopardy  due  to  the 
recent  flooding  in  tlie  Midwest  EPA 
understands  NRC  and  the  Agreement 
States  consider  the  possibiUty  of 
flooding  at  a  particular  site  in  reviewing 
the  site's  reclamation  and  closure  plan. 
Furthermore.  EPA  luiderstands  that  the 
magnitude  of  floods  considered  by  the 
NRC  are  based  upon  the  probable 
maximum  flood,  or  the  probable 
maximum  precipitation  event  These 
events  generally  have  a  much  lower 
probability  of  occurrence  and  larger 
magnitude  for  a  given  drainage  area 
than  the  events  that  ocxairred  in  the 
Midwest  this  year.  Design  (wactices  for 
protecting  luanium  mill  tailings  covers 
faon  erosion  are  described  in  NRCs 
Design  of  Erosion  Protection  Coven  far 
Stabilization  ofUraniuirt  tSH  Tailings 
Sites  (1990). 
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VI.  Miscellaneoua 

A.  Paperwork  Reduction  Act 

In  light  of  NRC's  conforming 
regulations  and  any  recordkeeping 
regulations  adopted  thereunder,  and  the 
designation  in  UMTRCA  of  NRC  and 
Agreement  State  authority  to  implement 
and  enforce  such  regulations,  any  issues 
under  the  Paperwork  Reduction  Act  are 
properly  considered  by  NRC  in  its 
conforming  regulations. 

B.  Executive  Order  Requirements 

.  This  action  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12291, 
which  was  revoked  by  Executive  Order 
12866  on  September  30, 1993.  This 
action  was  not  classified  as  "major" 
under  Executive  Order  12291. 
Therefore,  the  Agency  did  not  prepare  a 
Regulatory  Impact  Analysis  (RIA).  0MB 
completed  their  review  under  Executive 
Order  12866.  OMB's  written  comments 
(if  any)  are  available  in  the  public 
docket. 

C.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  which  describes  the 
effect  of  this  rule  on  small  business 
entities.  However,  section  605(b)  of  the 
Act  provides  that  an  analysis  not  be 
required  when  the  head  of  an  Agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  was  foimd  in  the  1989  rule  for  40 
CFR  Part  61,  subpart  T  that  there  was  no 
significant  impact  on  small  business 
entities.  There  has  been  no  change  in 
this  finding,  since  no  new  tailings  piles 
have  been  constructed  since  1989. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  EPA  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  192 

Air  pollution  control.  Environmental 
protection.  Groundwater  protection. 
Hazardous  constituents.  Hazardous 
materials,  Radiation  protection,  Radiimi, 
Radon,  Thorium  and  Uranium. 

Dated:  October  29, 1993. 
C&rol  M.  Bro%«mer, 

Administrator. 

Part  192  of  chapter  I,  subchapter  F  of 
title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authoritjr:  Sec.  275  of  the  Atomic  Energy 
Act  of  1954, 42  U.S.C  2022,  as  added  by  the 
Uranium  Mill  Tailings  Radiation  Control  Act 
of  1978,  Public  Law  95-604,  as  amended. 

Subpart  D— {Amandad] 

2.  Section  192.31  is  amended  by 
adding  new  paragraphs  (k),  (1),  (m),  (n), 
(o),  (p),  and  (q)  to  read  as  follows: 

f  1 92.31    Definition*  and  croM-r«f  erencM. 

(k)  As  expeditiously  as  practicable 
considering  technological  feasibility 
means  as  quickly  as  possible 
considering:  the  physical  characteristics 
of  the  tailings  and  the  site;  the  limits  of 
available  technology;  the  need  for 
consistency  with  mandatory 
requirements  of  other  regulatory 
programs;  and  factors  beyond  the 
control  of  the  licensee.  The  phrase 
permits  consideration  of  the  cost  of 
compliance  only  to  the  extent 
specifically  provided  for  by  use  of  the 
term  "available  technology." 

(1)  Permanent  Radon  Barrier  means 
the  final  radon  barrier  constructed  to 
achieve  compliance  with,  including 
attainment  of,  the  limit  on  releases  of 
radon-222  in  §  192.32(b)(l)(ii). 

(m)  Available  technology  means 
technologies  and  methods  for  emplacing 
a  permanent  radon  barrier  on  uranium 
mill  tailings  piles  or  impoundments. 
This  term  shall  not  be  construed  to 
include  extraordinary  measures  or 
techniques  that  would  impose  costs  that 
are  grossly  excessive  as  measured  by 
practice  writhin  the  industry  or  one  that 
is  reasonably  analogous,  (such  as,  by 
way  of  illustration  only,  imreasonable 
overtime,  staffing  or  transportation 
requirements,  etc.,  considering  normal 
practice  in  the  industry;  laser  fusion,  of 
soils,  etc.),  provided  there  is  reasonable 
progress  toward  emplacement  of  a 
permanent  radon  barrier.  To  determine 
grossly  excessive  costs,  the  relevant 
baseline  against  which  cost  increases 
shall  be  compared  is  the  cost  estimate 
for  tailings  impoundment  closure 
contained  in  the  licensee's  tailings 
closure  plan,  but  costs  beyond  such 
estimates  shall  not  automatically  be 
considered  grossly  excessive. 

(n)  Tailings  Closure  Plan  (Radon) 
means  the  Nuclear  Regulatory 
Commission  or  Agreement  State 
approved  plan  detailing  activities  to 
accomplish  timely  emplacement  of  a 
permanent  radon  barrier.  A  tailings 
closure  plan  shall  include  a  schedule  for 
key  radon  closure  milestone  activities 
such  as  wind  blown  tailings  retrieval 


and  placement  on  the  pile,  interim 
stabilization  (including  dewatering  or 
the  removal  of  freestanding  liquids  and 
recontouring),  and  emplacement  of  a 
permanent  radon  barrier  constructed  to 
achieve  compliance  with  the  20  pCi/ 
m^s  flux  standard  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee). 

(o)  Factors  beyond  the  control  of  the 
licensee  means  foctors  proximately 
causing  delay  in  meeting  the  schedule 
in  the  applicable  license  for  timely 
emplacement  of  the  permanent  radon 
barrier  notwithstanding  the  good  faith 
efforts  of  the  licensee  to  achieve 
compliance.  These  factors  may  include, 
but  are  not  Umited  to,  physical 
conditions  at  the  site;  inclement 
weather  or  climatic  conditions;  an  act  of 
God;  an  act  of  war;  a  judicial  or 
administrative  order  or  decision,  or 
change  to  the  statutory,  regulatory,  or 
other  legal  requirements  appUcable  to 
the  licensee's  fedlity  that  woxdd 
preclude  or  delay  the  performance  of 
activities  required  for  compliance;  labor 
disturbances;  any  modifications, 
cessation  or  delay  ordered  by  state, 
Federal  or  local  agencies;  delays  beyond 
the  time  reasonably  required  in 
obtaining  necessary  governmental 
permits,  Ucenses,  approvals  or  consent 
for  activities  described  in  the  tailings 
closure  plairttBdqn)  proposed  by  the 
licensee  that  result  Irom  agency  failure 
to  take  final  action  after  the  Ucensee  has 
made  a  good  faith,  timely  effort  to 
submit  legally  sufficient  applications, 
responses  to  requests  (including 
relevant  data  requested  by  the  agencies), 
or  other  information,  including  approval 
of  the  tailings  closure  plan  by  NRC  or 
the  affected  Agreement  State;  and  an  a^ 
or  omission  of  any  third  party  over 
whom  the  licensee  has  no  control. 

(p)  Operational  means  that  a  uranium 
mill  tailings  pile  or  impoundment  is 
being  used  for  the  continued  placement 
of  uranium  byproduct  material  or  is  in 
standby  status  for  such  placement.  A 
tailings  pile  or  impoundment  is 
operational  from  the  day  that  uraniiun 
byproduct  material  is  first  placed  in  the 
pile  or  impoundment  until  the  day  final 
closure  begins. 

(q)  Milestone  means  an  enforceable 
date  by  which  action,  or  the  occurrence 
of  an  event,  is  required  for  purposes  of 
achieving  compliance  with  the  20  pQ/ 
m*  -  s  flux  standard. 

3.  Section  192.32(a)  is  amended  by 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(5)  and  (a)(6),  and 
by  adding  new  paragraphs  (a)(3)  and 
(a)(4),  to  read  as  follows: 
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(3)  (i)  Uranium  mill  tailings  piles  or 
impoundments  that  are  noooperatioDal 
and  sub)ect  to  a  lioense  by  the  Nuclear 
Regulatory  Commission  or  an 
Agreement  State  ^lall  limit  releases  of 
radoo-222  by  emplacing  a  permanent 
radon  barrier.  This  permanent  radon 
barrier  shall  be  constructed  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee]  after  the  pile  or  impoundment 
ceases  to  be  operational  Sudi  control 
shall  be  carried  out  in  accordance  with 
a  written  tailings  closure  plan  (radon)  to 
be  incorporated  by  the  Nuclear 
Regulatory  Commission  or  Agreement 
State  into  individual  site  licenses. 

(ii)  The  Nuclear  Regulatory 
Commission  or  Agreement  State  may 
approve  a  licensee's  request  to  extend 
the  time  for  performance  of  milestones 
if,  af^er  providing  an  opportunity  for 
public  partidpation,  the  Nuclear 
Regulatoiy  Commission  or  Agreement 
State  finds  that  compliance  with  the  20 
pCi/m'— »  flux  standard  has  been 
demonstrated  using  a  method  approved 
by  the  NRC,  in  the  manner  required  in 
192.32(aX4Mi)-  Only  under  these 
drcunutances  and  during  the  period  of 
the  extension  must  compliance  with  the 
20  pCi/m^-sfhixstantbrdbe 
demonstrated  each  year. 

(iii)  The  Nuclear  Regulatory 
Commission  or  Agreement  State  may 
extend  the  final  compliance  date  for 
emplacement  of  the  pennanent  radon 
hairier,  or  relevant  milestone,  based 
upon  cost  If  the  new  date  is  established 
after  a  finding  by  the  Nuclear  Regulatory 
Commission  or  Agreement  State,  after 
providing  an  opportunity  for  public 
participation,  that  the  hoensee  is 
making  good  faith  efforts  to  emplace  a 
permanent  radon  barrier:  the  delay  is 
consistent  %vith  the  definition  of 
"available  technology"  in  §  192.31(m); 
and  the  delay  will  not  result  in  radon 
releases  that  are  determined  to  result  in 
significant  incremental  risk  to  the 
pubUc  health. 


(iv)  The  Nuclear  Regulatory 
Commission  or  Agreement  State  may.  in 
response  to  a  request  from  a  licensee, 
authorize  by  license  or  license 
amendment  a  portion  of  the  site  to 
remain  accessible  during  the  dosure 
process  to  accept  uranium  byproduct 
material  as  defined  in  section  11(e)(2)  of 
the  Atomic  Energy  Act.  42  U.S.C 
2014(e)(2),  or  to  accept  materials  similar 
to  the  physical,  diemical  and 
radiological  characteristics  of  the  in  situ 
uranium  mill  tailings  and  associated 
wastes,  from  other  sources.  No  such 
authorization  may  be  used  as  a  means 
for  delaying  or  otherwise  impeding 
emplacement  of  the  permanent  radon 
barrier  over  the  remainder  of  the  pile  or 
impoundment  in  a  manner  that  will 
achieve  compliance  with  the  20  pCi/ 
m2  -  s  flux  standard,  averaged  over  the 
entire  pile  or  Impoundment. 

(v)  The  Nudear  Regulatory 
Commission  or  Agreemrait  ^te  may,  in 
response  to  a  request  from  a  licensee, 
authorize  by  license  or  hcense 
amendment  a  portion  of  a  pile  or 
impoundment  to  remain  accessible  after 
emplacement  of  a  permanent  radon 
barrier  to  accept  uranium  bjrproduct 
material  as  defined  in  section  11(e)(2)  of 
the  Atomic  Energy  Ad.  42  U.S.C. 
2014(eK2).  if  compliance  with  the  20 
pCi/m2-8  flux  standard  of 
S  192.32(bMl)(u)  is  demonstrated  by  the 
licensee's  monitoring  conduded  in  a 
manner  consistent  with  §  192.32(aK4Xi). 
Such  authorization  may  be  provided 
only  if  the  Nuclear  Regulatory 
Commission  or  Agreement  State  makes 
a  finding,  constituting  final  agency 
adion  and  after  providing  an 
opportunity  for  public  partidpation. 
that  die  site  vtriU  continue  to  achieve  the 
20  pCi/m2-8  flux  standard  when 
averaged  over  the  entire  impoundment. 

(4){i)  Upon  emplacement  of  the 
permanent  radon  barrier  pursuant  to  40 
CFR  192.32(aM3).  the  Ucensee  shall 
condud  appropriate  monitoring  and 
analysis  of  the  radon-222  releases  to 
demonstrate  that  the  design  of  the 
permanent  radon  barrier  is  effective  in 
limiting  releases  of  radon-222  to  a  level 
not  exceeding  20  pQ/ma-s  as  required 


by  40  CFR  192.32(b)(l)(ii).  This 
monitoring  shall  be  conducted  using  the 
procedures  described  in  40  CFR  part  61. 
Appendix  B,  Method  115.  or  any  other 
measurement  method  proposed  by  a 
licensee  that  the  Nuclear  Regulatory 
Commission  or  Agreement  State 
approves  as  being  at  least  as  effective  as 
EPA  Method  115  in  demonstrating  the 
effediveness  of  the  permanent  radon 
barrier  in  achieving  compliance  with 
the  20  pCi/m2  -s  flux  standard. 

(ii)  When  phased  emplacement  of  the 
permanent  radon  barrier  is  included  in 
the  applicable  tailings  closure  plan 
(radon),  then  radon  flux  monitoring 
required  under  §  192.32(a)(4)(i)  shall  be 
conduded.  however  the  licensee  shall 
be  allowed  to  condud  such  monitoring 
for  each  portion  of  the  pile  or 
impoundment  on  whicn  the  radon 
barrier  has  been  emplaced  by 
conduding  flux  monitoring  on  the 
closed  portion. 

4.  Section  192.32(b)(1).  footnote 
number  1  is  revised  to  read  as  follows: 

S  192.32    Standards. 


(b)*  •  • 
(1)  *  •  • 

iJhe  standard  applies  to  design  with  a 
monitoring  requirement  as  ipec^d  in 
$  192.32(a)(4). 

Subpart  E— {Amended] 

5.  Section  192.41  is  amended  by 
revising  the  introdudory  text  and 
adding  paragraph  (e)  to  read  as  follows: 

S  192.41    Provisions. 

Except  as  otherwise  noted  in 
§  192.41(e),  the  provisions  of  subpart  D 
of  this  part,  including  §§192.31. 192.32. 
and  192.33.  shall  apply  to  thoriiun 
byprodud  material  and: 

(e)  The  provisions  of  S  192.32(a)  (3) 
and  (4)  do  not  apply  to  the  management 
of  thorium  byprodud  material. 

[FR  Doc.  93-27707  FUed  11-12-93;  8:45  am] 
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Presidential  Documents 


Proclamation  6622  of  November  10,  1993 

National  Women  Veterans  Recognition  Week,  1993 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

American  women  have  served  with  distinction  and  courage  in  every  overseas 
combat  theater  of  conflict  since  World  War  I.  Some  have  been  wounded 
in  the  line  of  duty,  and  others  have  given  their  lives  for  our  country, 
but  all  have  contributed  tremendously  to  the  success  of  America's  Armed 
Forces.  Bringing  their  talent,  skill,  and  vision  to  a  variety  of  occupations 
vdthin  each  of  the  service  branches,  women  have  made  an  everlasting  mark 
on  the  military  history  of  the  United  States. 

The  loyalty  and  the  sacrifices  of  the  women  who  have  served  our  country 
merit  the  respect  and  admiration  of  all  of  us.  It  is  fitting  then  that  we 
set  aside  a  special  time  to  honor  these  veterans,  to  salute  them  for  their 
tireless  devotion  to  duty  while  in  uniform  and  for  their  patriotism  and 
commitment  to  democratic  ideals  in  civilian  life. 

The  Vietnam  Women's  Memorial  is  a  monument  dedicated  to  the  many 
women  who  volunteered  to  serve  in  the  Armed  Forces  during  the  Vietnam 
era.  Appropriately,  it  recognizes  the  living  as  well  as  those  who  died.  It 
is  part  of  the  important  ongoing  process  of  healing,  both  for  veterans  and 
for  our  country  as  a  whole.  It  is  a  remembrance  of  the  brave  and  compas- 
sionate service  that  is  so  worthy  of  our  esteem. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  November 
7,  1993,  as  National  Women  Veterans  Recognition  Week,  and  I  encourage 
all  Americans  to  join  in  acknowledging  the  contributions  and  sacrifices 
of  these  veterans. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


lVnAj/«uaA<p5AMi<*^;^ 


Editorial  note:  For  the  President's  remarks  on  signing  this  proclamation,  see  the  Weekly  Compua- 
tion  of  Presidential  Documents  (vol.  29,  issue  45). 
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Presidential  Documents 


Notice  of  November  12,  1993 

Continuation  of  Emergency  Regarding  Chemical  and  Biologi. 
cal  Weapons  Proliferation 


On  November  16.  1990.  consistent  with  the  authority  provided  the  President 
under  the  International  Emergency  Economic  Powers  Act  (50  U.S.C  1701 
et  seq.).  President  Bush  issued  Executive  Order  No.  12735.  In  that  order' 
the  President  declared  a  national  emergency  with  respect  to  the  unusual 
and  extraordinary  threat  to  the  national  security  posed  by  the  proliferation 
of  chemical  and  biological  weapons.  Because  the  proliferation  of  these  weap- 
ons continues  to  pose  an  unusual  and  extraordinary  threat  to  the  national 
security  and  foreign  policy  of  the  United  States,  the  national  emergency 
declared  on  November  16.  1990,  must  continue  in  effect  beyond  November 
16.  1993.  Therefore,  in  accordance  with  section  202(d)  of  the  National  Emer- 
gencies Act  (50  U.S.C.  1622(d)).  I  am  continuing  the  national  emereency 
declared  in  Executive  Order  No.  12735. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


IXrtU^^i^AM^r^AMKfc^X^ 


THE  WHITE  HOUSE. 
November  12,  1993. 


Editorial  note:  For  the  Presidents  letter  to  Congressional  leaders  transmitting  this  notice 
see  issue  45  of  the  Weekly  Compilation  of  Presidential  Documents. 
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58918 

318 

59934 

381 

58918 

Propoaad  Rulaa: 

54 

59955 

71 

59959 

79 

59955 

91 

59962 

92 

94 

..58304. 59414,  59963 
60146 

317 

58922 

381 

58922 

10  CFR 

1046 

60102 

Propoaad  Rulea: 

73 

40 

.58804,  59965 
58657 

52 

58664 

430 

59417,  59418 

11  CFR 

Oh.  1 

59640 

12CFR 

4 _. 

325 

618 

943!~'I 
1625 


59686 

80102 

...-59161 

58263 

59935 

..-.58938 


PropoMdRuiM: 

34 

225 „ 

323 _ 

545 

563... 

564 

936 

960 

1402 

1408 „ 

13CFR 

121 


59688 

59688 

— 59688 

59688 

59688 

59688 

.58305,58988 

58988 

59210 

— 59215 


.58650 


14CFR 

25 .58263.  59646 

39 59161. 

59936.  59937,  59939,  59940. 
59941,59942,59944 

71 58277,  59356,  59357, 

59358.59656 

73 59359,  59945 

91 59360 

97 58277.  58279 

1221 58044 

Propowd  Rut— ; 

Cfvl 58512 

25 _ 59689 

39 58305,  58307,  58310, 

58667, 58669.  58807. 58808, 

68992, 59223, 59418, 59965, 

59967, 59968. 59970 

71 5831 1.  58312,  59422 

121...- 58512 

^27 „ 58512 

135...; „ 58512 

^45... 58512 


15CFR 

19 

789 

799 

904 


.59946 
.58483 
.59163 
.58484 


16CFR 

305 59166,  59167,  59168 

PropoMdRulM: 

305._ _ „....60147 

307 „ „58810 

17CFR 

1 58651 .  58729 

210 60304 

21 1 59381 

229 60304 

239 60304 

240.-.. 60304,  60324,  60326 

249 - .58661 

PropoMd  Rul«s: 

229 „ — 60307 


341... 
342... 
343... 
344... 
345._ 
347._ 
360... 
361... 
375... 


...58753 
...58753 
-.58753 
...58753 
...58753 
...58753 
...58753 
...58753 
...58753 


PrapoMdRulM: 

Ch.  I- 58814,  59423 

2 — 59423 

284 58817,  59972 

341 58817 

352 — 58817 

19  CFR 

24 _ 59298 

20  CFR 

416 „ 60103 

PrapoMdRuiM: 

655...„ 58994 


21  CFR 

6 „..60105 

74 _ 60106 

101 59363, 

59657.60105,60109 

176....„ 60109 

310 60332 

510 59168.  59946 

520 — 58651 

522 59946 

526 58486 

529 59168 

556.„. 58486 

558 58652 

573 59169 

PropoMdRuiM: 

Ch.  I™. 59695,  59697 

182 59697 

184 „..59697 

201 59622 

310 59622 

314.„ 59622 

330._ 59626 

1308 58819 


22  CFR 

121 


60112.60115 

24  CFR 

200 60246 

280 „ 58280 

905 „ 58784 

970 58784 

Propoasd  Rutes: 

135 .59423 

570 60088 

905 58513 

965.... 58513 

25  CFR 

11 58729 

Propostd  Rutes: 

226 „ 59142 

26  CFR 

1 58787,59657 


28  CFR 

44 

Proposed  RutM: 
65.._ 


.58994 


29  CFR 

1 

5 

2619 

2676 


507. 


.58954 
.58954 
.60116 
.60116 

.58994 


30  CFR 

950 „ 58487 

Proposed  RuIm: 

253 58517 

701 58518,59424 

784 58518,  59424 

817 58518.  59424 

870 _ 59334 

886 59334 

887 .„ 59334 

888 59334 

904 58313 

915 _. _ 58997 

917 _ 58997 

935 „ 58824 

946 58827 


31  CFR 

128 

Proposed  Ruiss: 

357 „ 

601 „.. 


.58494 

.59972 
.59973 


32  CFR 

199 

311 


.58955.  59365 
59658 


33  CFR 

2— 59364 

3 59364 

100 59176r59948 

162 59364 

165 „....58497. 

59171,59948.59951 
Proposed  Rules: 

110 „ 59425 

117- 58518.59426 

165 59974,59975 

34  CFR 

843 : 59144 


36  CFR 

215 58904 

217 „...„ 58904 

37  CFR 

301...„ „ „ 59658 

307_ „ _.58282 

31 1  - 59658 


38  CFR 

3- _... 

36._. 


.59365 
.59658 


39  CFR 

Proposed  Rules: 

3001 58519 


9 58382 

51 ~ » 58498,  59366 

55 59172 

85 58382 

86 58382 

1 80 69662 

185 59663 

192 _..60340 

266 59598 

271 59367,  59370,  59598 

282 „ 58624 

300 59369 

761 59372 

763 58964 

799 69667 

Proposed  Rules: 

Ch.  I ...58315 

52 59427,  59698 

81 — 58999 

82._ _ 59630 

180..._ 59699.59700 

261 58521 

268 59976 


41  CFR 

301 

42  CFR 


.58501 


405 

406 

409 

410 

411 


58502 

58502 

58502 

58502 

J58502 

412.„ _ 58502 

413 58502 

418 58502 

489 :...58502 

Proposed  Rules: 

124 „..._ 58828 

43  CFR 

Public  Land  Order 

3160 ..-58505 

3180 .._ 58630 

6997 58593 

7001 „ 59098 

7004 58902 

7007 58968 

7008 58969 

Proposed  Rules: 

426 59427 

44  CFR 

64 68653,  58655,  58969 

45  CFR 

96 60118 

233 „....„ 60134 

46  CFR 

1 - 60256 

67 ;„ 60256 

502 _ 58970 

Proposed  Rules: 

160 59428 

47  CFR 

2 - 59174 

15 59174 

22 59174 

43 58788 

73 58506.  58507.  58790, 

59374. 59375 
76 60135,60141 
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eO 58790 

90 58729.59298 

99 _.- 59174 


952. 
970. 


596K 

59662 


15 59977 

73 -...58533,  58871.  58672. 

58833. 58834, 59431 

90 1 59977 

97.: ^ 59701 


48CFR 

Ch.  7.... 

836 

852 

501 

752 


..58596 
..58730 
..58730 
..58263 
..58596 


1805 59188 

1807 58791 

1834 58791 

1838. 
1852. 
1870. 
9903. 
904... 
925... 


59188 

.58791,  59168 

58791 

58791 

59682 

59682 


13 58616 

14 J0618 

15 „ „..„S8618 

52 _58618 

209 58315,  58316.  60244 

217 58317 

235 58673 

242 58317.  60244 

252 58316.  60244 

9904 -58888 

49CFR 

390 58184 

391 „ 591 94 

571 58189 

665 „ 58732 

1033 60144 

PropoMtf  RuIms 

172 „.58224 

174 58224 

175 .58224 

176 58224 


177 59224 

192 59431 

571 59224 

575 58224 

1 105 66164 

1 121 60164 

1 152 60164 


SOCPR 

16 

204 

215 

216 


58876 

59375 

58297 

58285 

625.V-... 591 96 


630 

642 

652 

661 , 

672 

675. 


676., 


.58507 

.„ 58509 

58197 

58375 

.58287,  58602,  58375, 
60145 
59375 


215 58660 

216 .58680.  59007 

222 56660 

227 SB318.  58230 

286 58006 

630 58006 

641 58230 

651 58232 

652 58661 

672 59980 

675 59960 

678 59008 


LIST  OF  PUBUC  LAWS 

NolK  No  puWc  Mto  which 
havt  baooma  taw  were 
leoetved  by  ttM  Offio*  of  tte 
Federal  RagMar  for  tnduaion 
In  today's  List  of  PubBe 


14 59978 

17 58534,  59979 


LatI  Lkt  Novesbir  12.  1993 


IV 
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CFR  CHECKLIST 


Tltl* 


Slock  NuiniMr 


This  checkkst.  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  Is  ananged  in  the  order  of  CFR  tittes,  stock 

r>umbers,  prices,  and  revision  dates. 

An  astensk  (')  precedes  each  errtry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whrch  is  revised  monttify. 

The  annual  rate  lot  subscription  to  all  revised  volumes  is  $775.00 
domestK,  $193.75  additional  lor  foreign  mailing. 
Mail  orders  to  ttie  Superintendent  ol  Documents,  Attn:  New  Orders. 
P  O.  Box  371964,  Pittsburgh.  PA  15250-7954  All  orders  must  be 
accompanied  by  remrttance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Fnday.  at  (202)  783-3238 
from  8;00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Tttto 


Stock  Numtwr 


Prico      FWvMonOale 


1.  2  (2  Reserved) (869-0 1«M)000 1-1) $15.00 

3(1992Comp*jfion 
and  Ports  100  and 
101)  (869-019-00002-0)  .. 

4  (869-019-00003-8)  .. 

5  Parts: 

1-699  (869-019-00004-6)  .. 

700-1199  (869-019-00005-4)  .. 

1200-end.  6  (6 
Resented) (869-019-00006-2) .. 

7  Parts: 

0-26  (869-019-00007-1)  .. 

27-45  (869-019-00008-9) 13.00 

46-51  (869-019-00009-7)  .. 

52  (869-{)19-«X)10-1) 28.00 

53-209 (869-019-0001 1-9)  ... 

210-299 (869-019-00012-7) ... 

300-399 (869-019-00013-5) ... 

400-699 (869-019-00014-3)  ... 

700-899 (869-019-00015-1)  ... 

900-999 (869-019-00016^))  ... 

1000-1059  (869-019-0001 7-8)  ... 

1060-1119  (869-019-00018-6)  ... 

1120-1199  (869-019-00019-4)  ... 

1200-1499  (869-019-00020-8)  ... 

1500-1899  (869-019-00021-6)  ... 

1900-1939  (869-019-00022-4)  ... 

1940-1949 (869-019-00023-2)  ... 

1950-1999  (869-019-00024-1)  ... 

2000-€nd (869-019-00025-9)  ... 

8  (869-019-00026-7)  ... 

9  Parts: 

1-199  (869-019-00027-5) ... 

200-fnd  (869-019-00028-3)  ... 

10  Parts: 

0-50  (869-019-00029-1)  ... 

51-199 (869-019-00030-5)  ... 

200-399 (869-O19-00O31-3)  ... 

400-499 (869-019-00032-1)  ... 

500-€nd  (869-019-00033-0)  ... 

11  (869-019-00034-8)  ... 

12  Parts: 

1-199  (869-019-O0035-6)  ... 

200-219 (869-019-00036-4)  ... 

220-299 (869-019-00037-2)  ... 

30O499 (869-019-00038-1)  ... 

500-599 (869-019-00039-9)  ... 

600-£nd  (869-019-00040-2) ... 

13 (869-019-00041-1) ... 


.kjn.  I.  1993 


17.00      'Jan.  1,1993 


5.50 

Jon.  1 

1993 

21.00 

Jon.  1 

1993 

17.00 

Jan.  1 

1993 

21.00 

Jan.  1 

1993 

20.00 

Jon.  1 

1993 

13.00 

Jan.  1 

1993 

20.00 

Jan.  1 

1993 

28.00 

Jan.  1 

1993 

21.00 

Jan.  1 

1993 

30.00 

Jan.  1 

1993 

15.00 

Jan.  1 

1993 

17.00 

Jan.  1 

1993 

21.00 

Jan.  1 

1993 

33.00 

Jon.  1 

1993 

20.00 

Jon.  1, 

1993 

13.00 

Jon.  1, 

1993 

11.00 

Jon.  1, 

1993 

27.00 

Jon.  1. 

1993 

17.00 

Jon.  1, 

1993 

13.00 

Jon.  1, 

1993 

27.00 

Jon.  1, 

1993 

32.00 

Jon.  1, 

1993 

12.00 

Jan.  1, 

1993 

20.00 

Jon.  1, 

1993 

27.00 

Jon.  1, 

1993 

21.00 

Jon.  1. 

1993 

29.00 

Jon.  1, 

1993 

21.00 

Jon.  1, 

1993 

15.00 

Jon.  1, 

1993 

20.00 

Jon.  1, 

1993 

33.00 

Jon.  1. 

1993 

13.00 

Jon.  1, 

1993 

11.00 

Jan.  1. 

1993 

15.00 

Jon.  1, 

1993 

26.00 

Jon.  1, 

1993 

21.00 

Jon.  1, 

1993 

19.00 

Jon.  1. 

1993 

28.00 

Jon.  1, 

1993 

28.00 

Jon.  1, 

1993 

29.00 
26.00 
12.00 
22J0O 
16.00 

14.00 
25.00 
19.00 


14  Parts: 

1-59  (869-019-00042-9)  . 

60-139 (869-019-00043-7)  . 

140-199 (869-019-00044-5)  . 

200-1199 (869-019-00045-3) . 

1200-End (869-019-00046-1)  . 

15  Parts: 

0-299  (869-019-00047-0)  . 

300-799 (869-019-00048-8) . 

eOO-End  (869-019-00049-6) . 

lA  Ports* 

0-149     .". (869-019-000500) 7.00 

150-999 (869-019-00051-8) 17.00 

1000-€nd (869-01W)0052-6) 24.00 

17  Parts: 

1-199  (869-019-00054-2) . 

200-239 (869-019-00055-1) . 

240-€nd  (869-019-00056-9). 

18  Parts: 

1-149  (869-019-00057-7) . 

150-279 (869-019-00058-5) . 

280-399 (869-019-00059^3) . 

400-€nd  (869-019-0006O-7) . 

19  Parts: 

1-199  (869-019-00061-5) 35.00 

200-Cnd  (869-019-00062-3) 11.00 

20  Parts: 

1-399  (869-019-00063-1) 19.00 

400-499 (869-019-00064-0) 31.00 

500-Cnd  (869-019-00065-8) 30.00 

21  Parts: 

1-99  (869-019^0066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 ....(869-019-00068-2) 20.00 

200-299 (869-019-00069-1) 6.00 

300-499 (869-019-00070-4) 34.00 

500-599 (869-019-00071-2) 21.00 

600-799 (869-019-00072-1) 8.00 

800-1299  (869-019-00073-^ 22.00 

1300-End (869-019-00074-7) 12.00 

22  Parts: 

1-299  (869-019-00075-5)  .. 

300-€nd  (869-019-00076-3)  .. 


18.00 
23.00 
30.00 

16.00 
19.00 
15.00 
10.00 


23  (86W)19-00077-l) 

24  Parts: 

0-199  (869-O19-00078-0) 

200499 (869-019-00079-8) 

500-699 (869-019-00080-1) 

700-1699 (869-019-00081-0) 

1700-£nd (869-019-00082-8) 

25  (869-019-00083-6) 


30.00 
22.00 

21.00 


38.00 
3600 
17.00 
39.00 

i5.ro 
3i.ro 


26  Parts: 

§§  1.O1-1.60  (869-019-00084-4) 21.ro 

§§  Ul-1.169 (869-0 19-00085-2) 37.ro 

§§  1.170-1.3a (869-019-00086-1) 23.ro 

§§  1.301-1.4ro (869-019-00087-9) 21.ro 

§§  1401-1.440 (869-019-00088-7) 31.ro 

§§1.44M.5ro  (869-019-00089-5)  23.ro 

§§1.501-1.640 (869-019-00090-9) 20J0 

§§  1.641-1.850 (869^)19-00091-7) 24.ro 

§§  1.851-1.907  (869-019-00092-5) 27.ro 

§§  1.908-1. lOro  (869-019-00093-3) 26.ro 

§§1.iroi-1.14ro  (869-019-00094-1) 22.ro 

§§1.1401-€nd  (869-019-00095-0) 31.ro 

2-29  (869-019-00096-8) 23O0 

30-39 (869-019-00097-6) 18.ro 

4(M9  (869-019-00098-4) IIW 

50-299 (869-019-00099-2) IIW 

300-499 (869-01 7-roiOO-O) 2iJ0O 

500-599 (869-019-roi01-8) 6.ro 


Jon.  1.  1993 
Joa  1,  1993 
Joa  1,  1993 
Jan.  1.  1993 
Jan.  1,  1993 

Jon.  1,  1993 
Joa  1,  1993 
Jon.  1,  1993 

Jon.  1,  1993 
Joa  1,  1993 
Jon.  1,  1993 

Apr.  1,  1993 
June  1,  1993 
June  1.  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 

Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 

Ape.  1,  1993 

Apr.  1,  1993 
Apt.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1.  1993 

Apr.  1,  1993 
Apt.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1. 1993 
Ape.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
<Apr.  1,  1990 
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TM*    I  Stock  Nuinbw 

600-aid  (66W)19-00102-6) 6.00 


27  Parts: 

20(Hnd  .. 


,.  (869-019-00103-4) 37.00 

..(869-019-00104-2) 11.00 


M  Parts: 

l-<2  (869-019-00105-1) 27.00 

*3-ef¥l  (869-019-00106-9)  21X10 

29  Parts: 

0-99 (869-019-00107-7) 21.00 

100-499 (869-019-00108-5) 9.50 

500-899 (869-019-00109^3) 36.00 

900-1899 (869-019-OOi  10-7) 17.00 

•1900-1910  (§§1901.1 

to  I9ia999)  ..„ (869-019^)01 1 1-5) 31  JO 

1910  (§§{910.1000  to 

end)  (869-017-00110^ 16.00 

•191 1-1925 (869-019-001 13-1) 22.00 

'926 (869-017-001 12-1) 14.00 

1927-lnd (869-01 7-001 13-9) 30.00 

SOPwts: 

1-199 (869-019-00116-6)  .. 

200-699 ,. (869-019-00117-4)  .. 

700-Elid  (869-019-001 18-2)  .. 


27.00 
20.00 
27.00 


18X10 
29.00 


31  Parts: 

0-199  (869-019-00119-1) 

200-End  „ (869-019-00120^ 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II 19  00 

1-39,  Vol.  Ill 18.00 


1-190  _..... (869-0 

191-399 (869-0 

400-629 (869-0 

630-699 (869^) 

700-799 (869^) 

800-Eftd  (869-0 

33  Parts: 

1-124  (869-0 

125-199  .... (869-0 

20(Hnd  (869-0 

34  Parts: 

•1-299 (869-0 

300-399 (869-0 

400-€nd  (869-0 

35 (869-0 

36  Parts: 

1-199  (869-0 

200-End  (869-0 

37 


(869-0 

38  Parts: 

0-17  (869-0 

I8-£nd  „ (869-0 

39 (869^) 

40Parts: 

1-51  _ (869-0 

52  (869-0 

53-60  „ (869^) 

61-80  _ (869-0 

81-85  (869-0 

86-99  „ (869-0 

100-149 (869-0 

150-189 (869-0 

190-259 — (869-0 

260-299 (869-0 

300-399 (869-0 

400-424 (869-0 

425-699 (869-0 

700-789 (869-0 

790-€nd  (869-0 


9-00121-2) 30.00 

9-00122-1) 36.00 

9-00123-9) 26.00 

9-00124-7) 14.00 

W)0125-5) 21.00 

9-00126-3) 22.W 

9-00127-1) 20.00 

9-00128-0) 25.00 

9-00129-8) 24.00 

9-00130-1) 27.00 

9-00131-0) 20.00 

9-00132-8) 37.00 

9-00133-6) ]2J0O 

9-00134-4) 16.00 

9-00135-2) 35.00 

9-00136-1) 20.00 

9-00137-9) 31.00 

9-00138-7) 30X)0 

9-00139-5) 17.00 

7-00138-4) 31.00 

7-00139-2) 33X)0 

7-00140-6) 36.00 

7-00141-4) 16.00 

7-00142-2) VJOO 

7-00143-1) 33J0O 

7-00144-9) 3AJ0O 

7-00145-7) 21.00 

7-00146-5) 16.00 

7-00147-3) 36.00 

7-00148-1) 15X)0 

7-00149-0) 26J0O 

7-00150-3) 2bJO0 

7-00151-1) 23.00 

7-00152-0) 25X10 


Revision  Oal* 
Ap(.  1,  1993 

Api.  1,  1993 
iApf.  1.  1991 

July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1.  1993 

July  1.  1993 

July  1.  1993 

JUy  1,  1993 

July  1.1992 
July  1,  1993 
July  1.  1992 
July  1.  1992 

July  1,  1993 
July  1,  1993 
July  1.  1993 

July  1,  1993 
July  1,  1993 

2Ju)y  1,  1984 

2July  1,  1984 

3  July  1,  19&4 

July  1.  1993 

July  1,  1993 

July  1.  1993 

«July  1.  1991 

July  1,  1993 

JUy  1.  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1.  1993 

July  1.  1993 

July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1,  1993 
July  1,  1993 

July  1.  1993 

July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1.  1992 
July  1,  1992 
Julyl.  1992 
July  1.1992 
Julyl, 
Julyl, 
July  1, 
Julyl, 
July  1.1992 
Julyl.  1992 
July  1.1992 


1992 
1992 
1992 
1992 


Titto 


Stock 


Pric*      R«vlaion 


41  Chapters: 

I.  1-1  »o  1-10 „ 13  00 

1,1-11  to  Appendix.  2  (2  Reserved) 13.00 

^ 1400 

I  600 

» „...  4.50 

U::::::::::::;:;::::::::::::::::::;;:;::::::::::;;::::::::  '3S 

18,  Vol.  I,  Ports  1-5  13  00 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  Ill,  Ports  20-52 uoo 

'»-ioo ;::;:::;:::;  13:00 

1-100  (869-019^156-5) 10.00 

101  (869-019-00157-3) 30.00 

102-200 (86W)19-00158-1) 11.00 

201-£nd  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-017-00157-1)  .. 

400-429 (869-017-00158-9)  .. 

430-£nd  (869-017-00159-7)  .. 


23.00 
23.00 
31.00 
43  Parts: 

1-^W  (869-017-00160-1) 22.00 

1000-3999  (869-017-00161^) 3000 

4000-Ervd (869-017-00162-7) 13.00 


44  (869-017-O0163-5) 

45  Parts: 

1-199  _ (869-017-00164-3) 

200-499 (869-017-O0165-1) 

500-1199 (869-01 7-00166-O) 

1200-€nd (869-017-00167-8) 


2oxn 

14.00 
30.00 
20.00 


46  Parts: 

1-40  (869017-00168-6) 17.00 

41-69  (869-017-00169^) 16.00 

70-89 (869-017-00170-8) 8.00 


90»139 (869-017-00171-6) 

140-155 (869-017-00172-4) 

156-165 (869-017-00173-2) 

166-199 (869-017-00174-1) 

200-499 _ (869-017-00175-9) 

500-End  (869-017-00176-7) 


14.00 
12.00 
14.00 
17.00 
22X10 
14.00 


47Part8: 

0-19  .• (869-017-00177-5) 22.00 

20-39  (869-017-00178-3) 22.00 

40-69  (869-017-00179-1) 1200 

70-79  (869-0 17-00 180-6) 21X)0 

80-€nd  (869-017-00181-3) 24.00 

48  Chapters: 

1  (Ports  1-51)  (869-017-00182-1) 34.00 

1  (Ports  52-99)  (869-01 7-00 18>0) 22J0O 

2  (Ports  201-251) (869-017-00184-6) 15.00 

2  (Ports  252-299) (869-017-00185-6) 12.00 

3-6 (869-017-00186-4) 22.00 

7-14 (869-017-00187-2) 30.00 

15-28  (869-017-00188-1) 2600 

29-£nd  (869O17-00189-9) 16.00 

49  Parts: 

1-99  (869-017-00190-2) 

100-177 (869-01 7-00191-1) 

178-199 (869-017-00192-9) 

200-399 (869-017-00193-7) 

400-999 (869-017-00194-5) 

1000-1199  (869-017-00195-3) 

1200-End (869-017-00196-1) 

50  Parts: 

1-199  

200-599 , 

600-£f>d  , 


22.00 
27X)0 
19.00 
27.00 
31.00 
19.00 
21.00 


(869-017-00197-0) 23X)0 

,.....(869-017-00198-6) 20.00 

(869-017-00199-6) 20X)0 


CFR  Index  and  Findngs 
Aids „ (869-019-00053-4) 


'July 
JJufy 
iJuly 
iJuly 
iJJy 
JJuly 
^Mf 
JJuly 
iJuly 
iJuly 
3July 
July 
July 
6july 
July 

Oct. 
Oct 
Oct. 


Oct. 
Oct. 
Oct. 


26J0O       Oct. 


Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
'Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

0:t. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
(>:t. 
Oct. 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1993 
1993 
1991 
1993 

1992 
1992 
1992 

1992 
1992 
1992 

1992 

1992 
1992 
1992 
1992 

1992 
1992 
1992 
1992 
1992 
1991 
1992 
1992 
1992 

1992 
1992 
1992 
1992 
1992 

1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 

1992 
1992 
1992 
1992 
1992 
1992 
1992 

1992 
1992 
1992 


36.00 


Comptele  1993  CFR  set 775X)0 


Jon.  1.  1993 
1993 
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Titto  StockNuffltMr  Prte*      RmMorDm  '»«:ouitTHte3iion<wiurtcori<)ialJav»»voluiT»«Kl<«pt«vw«v^^ 

MiCfOfiChe  CFR  Edition:  >Nx*Jb«i««Gln«daiop«iman«n»rtl««K«»oufC«. 

Comptete  set  (one-time  moiling) ,88.00  1990       ^^-0".^^.  S^  U'^T'oT^  iZ:r:!Z^ij:tSS^ 

Comptete  set  (one-time  moiling)  )88.00  1991        't^  '"^  ^°'^**  ***  "*••  ^"  ^'<*«'*»  kw^I  «  o<  Juty  l,  1964.  containing 

Complete  set  (one-time  nrHJing) 188.00  1992  'Tn>  July  i.  )9es  vdnion  o(  41  CFB  Ctwptan  )-)00  cort(*»  o  not*  orty 

Subscription  (nwled  OS  Issued)  22300  1993        I? ^9*"'**  '  •*>  ^  tnckjsive.  For  me  U  text  of  procu^mwd  regulaliora 

,,^^    . .  ^^  ■•  '^"'        In  Chaptwj  1  to  49,  conait  lt»  eleven  C«  volume*  ssued  «  of  Jkiy  I 

Indwidud  copies 2.00  1993        I9M  con»<*w.9  mow  choplws.  «  «  j«y  i. 

*No  amendments  to  ttiit  volume  vwe  promulgc«ed  during  the  penod  Apr. 
1.  1990  to  Mar.  31.  1993.  The  CFB  volume  inued  Aprt  I.  1990.  should  be 
retained 

»No  omenetnenh  to  this  volume  were  ptomulgaled  during  the  period  Apr. 

I,  1991  to  Mai.  31,  1993.  The  CFB  volume  Inued  AprI  1,  1991    should  be 

retained. 

♦No  amendments  to  this  volume  were  promulgaled  during  the  period  July 

'        H^fU.*-  '"3.  The  CFR  volume  taued  July  1,  1991,  should  be  reloned. 

'No  amenrfcnents  to  INs  voMne  were  promulgated  during  the  period  October 

1,  1991  to  September  30,  1992.  The  CFB  volume  Issued  October  1,  1991  should 

beretdned 


'.    ,'.    '      t'/'-ffi'  .■^^^••*A^^^J^>i^ 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  usehil  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is -formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I I    I  £i^,  please  send  me  the  following: 


Ordef  Processing  Code: 

* 


Charge  your  order.  liKKl'BHH 
It's  Easy!  B^9   I^M 


To  fax  your  orders  (202)  512-2250 


.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

.copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


International  customers  please  add  2S%.  Prices  include  regular  domestic 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

[j  GPO  Deposit  Account        I     I    I    I     !    I    I    I  ~  LJ 


(Street  address) 


VISA  or  MasterCard  Account 

n: 

(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Older  No.) 

I  I  YES    NO 

May  we  make  youi  lume/address  availabk  to  other  mailers?  I I   I I 


(Authorizing  Signature)  i^"-'' 

Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE-Each  business  day  you  can  continue 
to  receive  the  daUy  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE-With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming— you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailirig  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 

approximately  90  days  before 
the  end  of  this  month. 


A  PR  SMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC  92      R 


ompany  or  f 


^dditionaJ  ad 


Btrcci  address 


MD    20747 


'urchasc  orde 


^rder  Now! 

■  ■   »  ■ 

he  United  States 
iovernment  Manual 
993/94 

As  the  official  handbook  of  the  Federaf  Government, 
Ihe  Manual  is  the  best  source  of  information  on  the 
Activities,  functions,  organization,  and  principal  officials 
)f  the  agencies  of  the  legislative,  judicial,  and  executive 
)ranches.  It  also  includes  information  on  quasi-official 
^gencies  and  international  organizations  in  which  the 
Jnited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
knd  who  to  see  about  a  subject  of  particular  concern  is 
bach  agency's  "Sources  of  Information"  section,  which 
Wovides  addresses  and  telephone  numbers  for  use  in 
Obtaining  specifics  on  consumer  activities,  contracts  and 
krants,  employment,  publications  and  films,  and  many 
bther  areas  of  citizen  interest.  The  Maniva/also  includes 
[omprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
/hich  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
liame  subsequent  to  March  4,  1933. 
I   The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

>30.00  per  copy 


The  United  States 
Government  Manual 


1993/94    \ 


•rdef  Processing  Code 

6395 


Superintendent  of  Documents  Publications  Order  Form 


WST 


Charge  your  order. 
It's  easy! 

Jo  fa\  your  orders  (202)  512-2250 

U  YES,  please  send  me copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each. 

The  totalcost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


"ompany  or  p€rs|)nal  name) 


(Please  type  or  print) 


kdilitional  addre$s,'attcntion  line) 


Street  address) 


ily.  .State,  Zip  ctxle) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 
G  GPO  Deposit  Account 


(Credit  card  expiration  date) 


-D 


□  visa  □  MasterCard  Account 

rhank  you  for 
your  order! 


)aytime  phone  including  area  code) 


■^urchasc  order  no.) 


(Authorizing  signature)  (Rev  993) 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbursh,  PA  15250-7954 


Announcdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Fedoa]  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Oder  procnsmg  code-. 

*6173 


I — I   I  tS,  please  send  me  ihe  following: 


VISA 


Charge  your  order. 
Its  Easy! 
To  fax  your  orders  (202)-512-2250 


copiw  ot  Th«  FM«f^  Res<«t«f -WiMt  »  !•  and  How  *  W»  B.  «  t7X»  per  copy  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ Intemational  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
[J  GPO  Deposit  Account        I    I    11    I    I    I    l-fl 
I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(.Vlditional  address/anentton  line) 


(Street  address) 


(C<y,  Stale,  ZIP  Code) 


(Daytime  phone  inchiding  area  ^gde) 


(Purchase  Order  No.) 


(Please  type  or  print) 


[ 


(Credit  card  expiration  date)  Thank  you  for 

your  order! 


(Authorizing  Signature) 


(An    1-9)) 


VES    NO 
Klaywr  make  your  nama/addmsavwiaMe  to  odwrmilcT«?  CJ    D 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


I] 

n 

for 


UMI 


THE  PAPER  AND  INK  USED  IN  THE, ORIGINAL  MATERIAL 
AFFECT  THE  QUALITY  OF  THE  MICROFORM  EDITION. 
THIS  REPRODUCTION  IS  MADE  FROM  THE  BEST  COPY 
AVAILABLE. 


11-16-93 
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No.  219 
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United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


R 


«    TR        UMISE346U   NOV      Q3 

OFFICIAL  BUSINESS  ^^      BOX      1346 

Penalty  for  private  use  $300  HNN      ARBOR  MI  .dSiQfi 
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I 
p 
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Tuesday 
November  16,  1993 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  New  York.  NY.  and 
Washington,  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documenU  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documenU  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  teal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375.  or  $415  for  a  combined  Federal 
Register.  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Register 
mcluding  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handhng.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mari(eting  Service 
7  CFR  Parts  920  and  932 

[Docket  Nos.  FV93-«2a-3FIR  and  FV92- 
932-1 RR,  Amendment  1] 

Finalization  of  Interim  Rnal  Rules  for 
Specified  Marketing  Orders  (Kiwifrult 
and  Olives) 

AGENCY:  Agricultural  Marketinc  Service. 

USDA. 

ACnON:  Final  rule. 


-SUfcWURY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  two  interim  final  rules  that 
authorized  expenses  and  established 
assessment  rates  for  the  Kiwifiiiit 
Administrative  Committee  and  the 
CaUfomia  Olive  Committee 
(Committees)  under  Marketing  Order 
Nos.  920  and  932,  respectively. 
Authorization  of  these  budgets  enables 
the  Committees  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  their  respective  programs. 
Funds  to  administer  these  programs  are 
derived  bom  assessments  on  handlers. 
EFFECTfVE  DATE:  Section  920.210  is 
effective  August  1. 1993.  through  July 
31, 1994;  §932.226  is  effective  January 
1, 1993,  through  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle.  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA,  P.O.  Box  96456.  room  2524-S. 
Washington.  DC  20090-6456;  telephone: 
(202)  720-5127;  Rose  Aquayo 
{§  920.210),  or  Terry  Vawter  (§  932.226). 
California  MarkeUng  Field  Office.  Fruit 
and  Vegetable  Division.  AMS.  USDA, 
2202  Monterey  Street,  suite  102  B, 
Fresno,  California  93721,  telephone: 
(209) 487-5906. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 


920  (7  CFR  Part  920)  regulating  the 
handling  of  kiwifruit  grown  in 
California  and  Marketing  Agreement 
and  Marketing  Order  No.  932  (7  CFR 
Part  932),  both  as  amended,  regulating 
the  handling  of  olives  grown  in 
California.  The  marketing  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  is  being  issued  in 
conformance  with  Executive  Order 
12866  and  it  has  been  determined  that 
it  is  not  a  "significant  regulatory 
action." 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  kiwifruit 
and  olives  grown  in  California  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rates  specified 
herein  will  be  applicable  to  all 
assessable  kiwifiiiit  and  olives  handled 
during  the  1993-94  fiscal  year, 
beginning  August  1, 1993,  through  July 
31, 1994  (M.O.  920),  and  January  1. 
1993.  through  December  31. 1993  (M.O. 
932).  This  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
poUcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 


the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  60  handlers 
of  kiwifruit  and  5  handlers  of  oUves 
grown  in  California  subject  to  regulation 
under  their  respective  marketing  orders 
each  season.  In  addition,  there  are 
approximately  650  producers  of 
kiwifiTiit  and  1,350  producers  of  olives 
in  California.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firnis  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
kiwifruit  producers,  kiwrifruit  handlers, 
and  olive  producers  may  be  classified  as 
small  entities.  None  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

The  respective  marketing  orders 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  kiwifruit  and  olives  handled 
from  the  beginning  of  such  year.  An 
annual  budget  of  expenses  is  prepared 
by  each  of  the  Committees  and 
submitted  to  the  Department  for 
approval.  The  members  of  the  Kiwifiaiit 
Administrative  Committee  consist  of 
producers  and  a  non-industry  member. 
The  members  of  the  California  Olive 
Committee  consist  of  producers  and 
handlers.  They  are  familiar  with  the 
Committees'  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  areas  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budgets  are  formulated 
and  discussed  in  public  meetings.  Thus, 
all  directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  kiwi&iiit  and 
olives.  Because  these  rates  are  applied 
to  actual  shipments,  they  must  be 
established  at  rates  which  will  produce 
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sulTicient  income  to  pay  the 
Committees'  expected  expenses.  The 
recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  Committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committees  will 
have  funds  to  pay  their  expenses. 

The  Kiwifruit  Administrative 
Committee  (KAC)  met  on  July  14.  1993, 
and  unanimously  recommended  1993- 
94  marketing  order  expenses  of 
$156,150  and  an  assessment  rate  of 
$0.01  per  tray  or  tray  equivalent  of 
kiwifruit.  In  comparison.  1992-93 
marketing  year  budgeted  expenses  were 
$152,913,  which  is  $3,237  less  than  the 
$156,150  recommended  for  this  fiscal 
year.  The  assessment  rate  of  $0.01  per 
tray  or  tray  equivalent  is  $0.01  less  than 
last  year's  assessment  rate  of  $0.02.  The 
major  budget  category  for  1993-94  is 
$92,095  foradministrative,  staff  and 
field  salaries. 

Assessment  income  for  1993-94  is 
estimated  to  total  $100,000  based  on 
anticipated  fresh  domestic  shipments  of 
10  million  trays  or  tray  equivalents  of 
kiwifruit.  The  a.ssessment  income  will 
be  augmented  by  $56,150  from  the 
KAC's  reserves  to  provide  adequate 
funds  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  end  of  the 
1993-94  fiscal  year  are  estimated  to  be 
$109,882.  These  reserve  funds  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  year's  expenses. 
This  action  was  published  as  an 
interim  final  rule  in  the  Federal 
Register  (58  PR  45232.  August  27, 1993) 
and  provided  a  30-day  comment  period 
for  interested  persons.  No  comments 
were  received. 

The  California  Olive  Committee 
(COC)  met  on  December  7, 1992,  and 
unanimously  recommended  total 
expenses  for  the  1993  fiscal  year  of 
$2,796,000  and  an  assessment  rate  of 
$25.75  per  ton  of  assessable  olives 
handled.  This  action  was  published  as 
an  interim  final  rule  in  the  Federal 
Register  (58  FR  8538,  February  16. 
1993)  and  provided  a  30-day  comment 
period  which  ended  March  18, 1993. 
The  recommended  1993  expenses  and 
assessment  rate  were  adopted  in  a  final 
rule  and  published  in  the  Federal 
Register  (58  FR  33013.  June  15, 1993). 
There  were  no  comments  received  prior 
to  publication  of  the  final  rule. 

At  a  meeting  held  on  July  7, 1993.  the 
COC  voted  unanimously  to  increase  its 
expenses  by  $23,760  to  cover  additional 
production  research  projects  not 
anticipated  by  the  COC  in  December  of 
1992.  This  increased  the  total  budget 
approved  by  the  Department  from 


$2,796,000  to  $2,819,760.  These 
increased  expenses  are  in  the  form  of 
additional  funding  levels  for  five 
research  projects  currently  being 
conducted.  No  change  in  the  assessment 
rate  was  recommended  by  the  COC. 
Adequate  funds  are  available  in  the 
COC's  reserves  to  cover  the  increase  in 
expenses  resulting  from  this  action.  The 
amended  budget  was  published  as  an 
interim  final  rule  in  the  Federal 
Register  (58  FR  45234.  August  27. 
1993).  There  were  no  comments 
received  concerning  the  budget 
increase. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments, 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Interim  final  rules  were  published  in 
the  Federal  Register  (58  FR  45232. 
August  27. 1993).  for  7  CFR  part  920 
and  (58  FR  8538,  February  16. 1993)  and 
(58  FR  45234.  August  27. 1993).  for  7 
CFR  part  932.  Each  interim  final  rule 
provided  a  30-day  comment  period  for 
interested  persons.  No  comments  were 
received. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committees 
need  to  have  sufficient  funds  to  pay 
their  expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  fiscal 
years  for  the  programs  began  on  August 
1. 1993.  for  California  kiwifruit  and 
January  1. 1993,  for  olives.  The 
marketing  orders  require  that  the  rates 
of  assessment  for  the  fiscal  year  apply 
to  all  assessable  kiwifruit  and  olives 
handled  during  the  fiscal  year. 

In  addition,  handlers  are  aware  of 
these  actions  which  were  recommended 
by  the  Committees  at  public  meetings 
and  published  in  the  Federal  Register  as 
interim  final  rules.  No  comments  were 
received  concerning  the  two  interim 
final  rules  that  are  adopted  in  this 
action  as  a  final  rule  without  change. 


List  of  Subjects 

7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  932 

Marketing  agreements,  Olives. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 

Ereamble.  7  CFR  parts  920  and  932  are 
ereby  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  920  and  932  continue  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 
Note:  These  sections  will  not  appear  in  the 
annual  Ckxie  of  Federal  Regulations. 

PART  92a-KIWIFRUrr  GROWN  IN 
CAUFORNIA 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  920  which  was 
published  at  58  FR  45232.  on  August  27. 
1993.  is  adopted  as  a  final  rule  without 
change. 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

3.  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  932  which  was 
published  at  58  FR  45234.  on  August  27, 
1993.  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  8. 1993. 
Rol>er1  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  93-28035  Filed  11-15-93;  8:45  am) 

BILUNG  COOe  3410-02-^ 


7  CFR  Part  926 
[Docket  No.  FV-02-035FR] 

Tokay  Grapes  Grown  in  San  Joaquin 
County,  CA;  Final  Rule  Revising  the 
Minimum  Grade  Requirements 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adds  the  U.S. 
No.  1  Institutional  grade  to  the 
minimum  grade  requirements  under  the 
handling  regulation  in  effect  for  fresh 
market  shipments  of  California  Tokay 
grapes.  This  action  will  aid  handlers  in 
developing  new  markets  for  table 
grapes. 

EFFECTIVE  DATE:  December  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  J.  Kreaggor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
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Box  96456.  room  2526-S.  Washington. 
DC  20090-6456.  telephone  (202)  720- 
1755;  or  Kellee  J.  Hopper.  California 
Marketing  Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  2202 
Monterey  Street,  suite  102B.  Fresno. 
California.  93721;  telephone:  (209)  487- 
5901. 

SUPPt.EMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  926  (7  CFR 
part  926),  both  as  amended,  regulating 
the  handling  of  Tokay  grapes  grown  in 
San  Joaquin  County.  California.  The 
marketing  agreement  and  order  are 
authorized  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
8  hearing  on  the  petition.  After  the 
rearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5  handlers  of 
San  Joaquin  County,  California  Tokay 
grapes  subject  to  regulation  under  the 
marketing  order,  and  approximately  20 
producers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
Tokay  grape  handlers  and  producers 
m^  be  classified  as  small  entities. 

The  Tokay  Grape  Industry  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  met  on 
February  4. 1992.  and  unanimously 
recommended  revising  the  minimum 
grade  requirements  in  the  handling 
regulation  to  include  the  U.S.  No.  1 
Institutional  grade  as  set  forth  in  the 
United  States  Standards  for  Grades  of 
Table  Grapes  (European  and  Vinifera 
Type)  (7  CFR  51.880  to  51.913) 
hereinafter  referred  to  as  the  Standards. 

Under  current  requirements,  from 
August  12  through  November  15  each 
season.  Tokay  grapes  must  meet  the 
minimum  grade  and  size  requirements 
specified  for  U.S.  No.  1  Table  as  set 
forth  in  the  Standards,  and  must  meet 
applicable  color  requirements. 

The  committee  recommended  adding 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  in  the 
domestic  handling  regulation.  The 
requirements  of  the  U.S.  No.  1 
Institutional  grade  are  the  same  as  for 
U.S.  No.  1  Table  grade  except  for  bunch 
size  and  container  marking 
requirements.  Individual  bunches  of 
table  grapes  grading  U.S.  No.  1  Table 
cannot  weigh  less  than  one-fourth 
pound  (4  ounces).  Individual  bunches  of 
grapes  grading  U.S.  No.  1  Institutional 
cannot  weigh  less  than  2  ounces  nor 
more  than  5  ounces.  Additionally,  at 
least  95  percent  of  the  containers  in  a  lot 
of  table  grapes  grading  U.S.  No.  1 
Institutional  must  be  legibly  marked 
"Institutional  Pack."  No  labelling 
requirements  are  established  under  the 
U.S.  No.  1  Table  grade. 

The  committee  oelieves  that  adding 
the  U.S.  No.  1  Institutional  grade  to  the 
handling  regulation  will  promote 
domestic  sales  and  exports  of 
institutional  grape  packs,  particularly  to 
Canada.  The  committee  reports  an 
increased  demand  for  institutional  grape 


packs  by  the  foodservice  industry  (e.g.. 
school  systems,  airlines  and 
restaurants).  Due  to  the  requirements  of 
the  current  handling  regulation,  Tokay 
grape  handlers  are  prohibited  fron 
making  domestic  and  export  shipments 
of  institutional  grape  packs.  The 
Standards  were  amended  in  April  1991 
to  establish  the  U.S.  No.  1  Institutional 
grade. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  (58  FR  40756.  July  30. 1993). 
Comments  concerning  this  action  were 
invited  until  August  30.  1993.  No 
comments  were  received. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
table  grapes  under  a  domestic  marketing 
order,  imported  table  grapes  must  meet 
the  same  or  comparable  requirements. 
Because  this  final  rule  relaxes  the 
minimum  grade  requirements  to  add 
U.S.  No.  1  Institutional  to  the  domestic 
handling  regulation,  a  corresponding 
change  is  needed  in  the  table  grape 
import  regulation.  Such  change  will  be 
addressed  in  a  separate  rulemaking 
action. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  926 

Grapes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  926  is  amended  as 
follows: 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY. 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  926  is  revised  to  read  as  follows: 

Authority:  7  U.S.Q  601-674. 

2.  Section  926.324  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 

§926.324    California  Tokay  Grape 
Regulation  23. 

(a)  •  •  • 

(1)  Any  Tokay  grapes  grown  in  the 
production  area  which  do  not  meet  the 
grade  and  size  specifications  of  U.S.  No. 
1  Table  grade  or  U.S.  No.  1  Institutional, 
and  the  following  additional 
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requirement:  Of  25  percent,  by  count,  of 
the  berries  of  each  bunch  which  are 
attached  to  the  lower  part  of  the  main 
stem,  including  laterals,  at  least  30 
percent,  by  count,  shall  show 
characteristic  color;  and 

(b)  Definitions.  "U.S.  No.  1  Table 
grade."  "U.S.  No.  1  Institutional."  and 
"characteristic  color."  shall  mean  the 
same  in  the  United  States  Standards  for 
Grades  for  Table  Crapes  (European  or 
Vinifera  type)  (7  CFR  51.880  through 
51.912). 

Dated:  Novemt)er  8. 1993. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-28032  Filed  11-15-93;  8:45  ami 
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7  CFR  Part  944 
[Docket  No.  FV-«2-036FR] 

Tokay  Grapes  Imported  Into  the  United 
States;  Final  Rule  Revising  the 
Minimum  Grade  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Final  rule. 


SUMMARY:  This  final  rule  adds  the  U.S. 
No.  1  Institutional  grade  to  the 
minimum  grade  requirements  for 
imported  Tokay  grapes.  Currently, 
imported  Tokay  grapes  must  grade  at 
least  U.S.  No.  1  Table,  which  includes 
a  requirement  that  individual  bunches 
weigh  at  least  one-fourth  pound  (4 
ounces).  This  action  will  permit  smaller 
bunches  of  Tokay  grapes  to  be  imported 
into  the  United  States,  and  is  required 
under  section  8e  of  the  amended 
Agricultural  Marketing  Agreement  Act 
of  1937. 

EFFECTIVE  DATE:  December  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Kreaggor.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2526-S.  Washington, 
DC  20090-6456.  telephone  (202)  720- 
5127;  or  Kellee  J.  Hopper,  California 
Marketing  Field  Office.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  2202 
Monterey  Street,  suite  102B.  Fresno, 
California.  93721;  telephone:  (209)  487- 
5901 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act,  which 
provides  that  whenever  certain 
specified  commodities,  including 


grapes,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality  and 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 
Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
they  should  also  have  small  entity 
orientation,  and  impact  both  small  and 
large  business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
marketing  orders. 

There  are  no  known  importers  of 
Tokay  grapes  at  this  time.  Small 
agricultural  service  firms,  which 
include  grape  importers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$3,500,000. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  (58  FR  40758.  July  30. 1993). 
Comments  concerning  this  action  were 
invited  until  August  30. 1993.  No 
comments  were  received. 

This  action  is  being  taken  because 
section  8e  of  the  Act  requires  imported 
Tokay  grapes  to  meet  the  same  or 
comparable  requirements  as  those 


established  under  a  domestic  marketing 
order.  Under  this  final  rule,  imported 
Tokay  grapes  have  to  meet  the  same 
minimum  grade  requirements  as 
domestically  produced  Tokay  grapes 
that  are  grown  in  southeastern 
California  and  regulated  under 
Marketing  Order  No.  926  (7  CFR  part 
926). 

Under  the  terms  of  the  marketing 
order,  from  August  12  through 
November  15  each  season.  Tokay  grapes 
must  meet  minimum  grade  and  size 
requirements  as  specified  for  U.S.  No.  1 
Table,  as  set  forth  in  the  United  States 
Standards  for  Table  Grapes  (European  or 
Vinifera  Type)  (7  CFR  51.880  to  51.913), 
hereinafter  referred  to  as  the  Standards. 
In  addition,  under  the  handling 
regulation  Tokay  grapes  are  subject  to 
an  additional  color  requirement. 
Effective  April  18, 1991,  a  new  U.S.  No. 
1  Institutional  grade  was  established 
under  the  Standards. 

The  Tokay  Grape  Industry  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  recommended  that  the  minimum 
grade  requirements  established  for 
domestically  grown  Tokay  grapes  be 
revised  to  include  the  new  U.S.  No.  1 
Institutional  grade. 

The  U.S.  No.  1  Institutional  grade 
will:  (1)  Provide  greater  tolerance  by 
permitting  more  weight  variance  of 
individual  bunches;  individual  bunches 
of  grapes  grading  U.S.  No.  1 
Institutional  cannot  weigh  less  than  2 
ounces  or  more  than  5  ounces;  and  (2) 
provide  that  at  least  95  percent  of  the 
containers  in  a  lot  of  grapes  grading  U.S. 
No.  1  Institutional  are  required,  under 
the  Standards,  to  be  marked 
"Institutional  Pack."  Grapes  grading 
U.S.  No.  1  Table  consist  of  bunches  of 
well  developed  grapes,  which  are  fairly 
well  colored,  uniform  in  appearance, 
and  ft«e  from  decay,  mold  and  other 
condition  factors.  Bunches  must  weigk 
at  least  one-fourth  pound  (4  ounces). 
The  requirements  of  the  U.S.  No.  1 
Institutional  grade  are  the  same  as  for 
U.S.  No.  1  Table  grade  except  for  bunch 
size  and  container  marking 
requirements. 

The  committee's  recommendation  to 
revise  domestic  handling  requirements 
is  being  taken  under  a  separate 
rulemaking  action.  This  final  rule 
relaxing  the  minimum  grade 
requirement  for  imported  Tokay  grapes 
is  necessary  to  make  import 
requirements  consistent  with  those  in 
effect  under  the  marketing  order.  This 
action  permits  smaller  bunches  of 
grapes  to  be  imported  into  the  United 
States  by  adding  the  U.S.  No.  1 
Institutional  grade  to  the  minimum 


Federal  Register  /  Vol.  58.  No.  219  /  Tuesday.  November  16.  1993  /  Rules  and  Regulations    60367 


grade  requirements  for  Tokay  grape 
imports. 

The  primary  purpose  of  the  Standards 
is  to  provide  uniform  trading  terms 
relative  to  quality  criteria  commonly 
recognized  by  buyers  and  sellers  of 
grapes.  Because  the  requirements  for 
U.S.  No.  1  Table  and  U.S.  No.  1 
Institutional  grapes  are  identical  except 
for  bunch  size,  it  has  been  determined 
that  the  U.S.  No.  1  Institutional  grade 
requirements  must  include  a  container 
marking  requirement  to  avoid  buyer 
confusion  in  the  marketplace.  Because 
this  requirement  has  been  determined  to 
be  essential  in  identifying  U.S.  No.  1 
Institutional  grapes,  imports  of  U.S.  No. 
1  Institutional  grade  Tokay  grapes  have 
to  meet  all  of  the  requirements  of  that 
grade  set  forth  in  the  Standards, 
including  the  requirement  that 
containers  of  such  grapes  be  marked 
"In.«;titutional  Pack." 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committees  and  other  information,  it  is 
hereby  found  that  this  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  944  is  amended  as 
follows: 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CTR 
part  944  is  revised  to  read  as  follows: 

Aflhority:  7  U.S.C.  601-674. 

2.  Section  944.605  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  944.605    Tokay  Grape  Import  Regulation 

(a)  ApplicabUty  to  imports.  Pursuant 
to  section  8e  of  the  Act  and  Part  944 — 
Fruits;  Import  Regulations,  during  the 
period  August  12  through  November  15 
of  each  year  the  importation  into  the 
United  States  of  Tokay  variety  grapes  is 
prohibited  unless  such  grapes  meet  the 
grade  and  size  specifications  of  U.S.  No. 
1  Table  Grade,  or  U.S.  No.  1 
Institutional,  as  set  forth  in  the  United 


States  Standards  for  Grades  of  Table 
Grapes  (European  or  Vinifera  Type)  (7 
CFR  51.880  through  51.913).  and  the 
following  additional  requirement:  Of  the 
25  percent,  by  count,  of  berries  of  each 
bunch  which  are  attached  to  the  lower 
part  of  the  stem,  including  laterals,  at 
least  30  percent,  by  count,  shall  show 
characteristic  color. 

Dated:  November  8, 1993. 
Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-28033  Filed  11-15-93;  8:45  am] 
BILUNa  CODE  3410-03-P 


7  CFR  Part  958 
[Docket  No.  FV-82-093FRI 

Onions  Grown  in  Certain  Designated 
Counties  in  Idaho  and  Malheur  County, 
OR;  Amendment  to  Handling 
Regulation 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  requires 
shipments  of  pearl  onions  to  be 
inspected  and  certified  as  being  within 
the  maximum  permissible  size  of  IV* 
inches  in  diameter  and  requires 
handlers  to  pay  assessments  on  such 
onions.  Under  the  current  regulation, 
pearl  onions  are  exempt  from  inspection 
and  assessments  as  well  as  minimum 
grade  and  size  requirements,  but  cannot 
be  larger  than  1 V4  inches  in  diameter. 
To  eliminate  redundancy  in  the 
regulations,  this  rule  also  removes  one 
paragraph  regarding  imported  onions, 
which  is  the  same  as  requirements  in 
effect  under  7  CFR  980.117  for  imported 
onions. 

EFFECTIVE  DATE:  November  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Olson,  Northwest  Marketing  Field 
Office,  1220  SW.  Third  Avenue,  room 
369.  Portland.  Oregon.  97204.  telephone 
(503)  326-2724.  or  Robert  F.  Matthews. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456. 
telephone  (202)  690-0464.  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  130  and  Order  No.  958 
(7  CFR  part  958)  (order),  both  as 
amended,  hereinafter  referred  to  as  the 
order,  regulating  the  handling  of  onions 
grown  in  Idaho  and  Malheur  County, 
Oregon.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  rule  is  being  issued  in 
conformance  with  Executive  Order 
12866.  and  it  has  been  determined  that 
it  is  not  a  "significant  regulatory 
action." 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  final  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such'actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  Idaho-Oregon  onions  subject  to 
regulation  under  the  marketing  order, 
and  approximately  450  producers  in  the 
production  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $3,500,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  onion 
producers  and  handlers  subject  to 
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regulations  under  the  order  may  be 
classified  as  small  entities. 

Onions  grown  in  Idaho  and  Eastern 
Oregon  are  regulated  all  year  by  grade, 
size,  and  pack  under  the  handling 
regulation  (7  CFR  958.328).  Paragraph 
(h)  of  §  958.328  currently  defines  pearl 
onions  as  onions  grown  using  specific 
cultural  practices  that  limit  growth  to 
the  same  general  size  as  boiler  and 
pickler  onions,  measuring  1  v*  inches  in 
diameter  or  less.  The  regulation  groups 
all  small  onions  under  the  heading  of 
boilers  and  picklers  with  sizes  up  to  IV4 
inches  in  diameter.  The  United  States 
Standards  for  Grades  of  Onions  (Other 
Than  Bermuda-Granex-Crano  and 
Creole  Type)  (7  CFR  51.2834)  states  that 
the  size  range  for  boiler  onions  shall  be 
1  to  1  Ml  inches  while  picklers  shall  be 
1  inch  or  less  in  diameter. 

Pursuant  to  paragraph  (e)  of  §  958.328. 
pearl  onions  are  handled  as  special 
purpose  shipments  and,  thus,  are 
exempt  from  the  grade,  size,  maturity, 
assessment  and  inspection  requirements 
of  the  order.  However,  handlers  of  pearl 
onions  must  comply  with  safeguard 
requirements  of  the  order. 

The  Deptartment  previously  increased 
the  exempted  size  of  pearl  onions  to  1  V» 
inches  in  diameter  (55  FR  36601. 
September  6. 1990).  That  increase  was 
justified  because  a  small  number  of  the 
culturally-grown,  pearl  onions  were 
larger  than  the  intended  size  of  1  inch 
or  less  in  diameter.  The  Committee  had 
reported  that  buyers  were  more  willing 
to  purchase  the  somewhat  larger  onions 
in  lots  of  pearl  onions  than  to  pay  the 
additional  handling  costs  associated 
with  sorting  the  various  sizes.  Because 
pearl  onions  are  sold  as  a  specialty  item, 
distinct  from  other  onions  grown  in  the 
production  area,  it  was  not  expected 
that  the  increase  in  exemption  size 
would  adversely  affect  the  marketing  of 
other  onions. 

On  June  30. 1992.  the  Idaho-Eastern 
Oregon  Onion  Committee  (Committee) 
unanimously  recommended  amending 
the  order's  handling  regulation  to 
change  the  term  "pearl  onions"  to 
"pickler  onions"  and  to  reduce  the 
maximum  size  of  such  onions  to  not 
more  than  1  inch  in  diameter.  A 
proposed  rule  was  published  in  the 
October  6. 1992.  issue  of  the  Federal 
Register  (57  FR  45993).  giving  interested 
persons  until  November  5, 1992.  to  file 
comments  with  respect  to  the  proposal 
In  response  to  the  proposal,  four 
comments  were  received.  One  extensive 
comment  from  the  only  current  piearl 
onion  producer  (Magic  Valley  Foods. 
Ltd.)  presented  arguments  contrary  to 
those  of  the  Committee.  To  allow  both 
the  Committee  and  other  interested 
persons  suffiaent  time  to  study  the 


comments  and  provide  additional 
comments  and  background  material,  the 
comment  period  was  reopened  until 
January  22. 1993  (58  FR  3234,  January 
8, 1993). 

The  Committee  held  a  meeting  on 
December  16. 1992.  to  resolve  the 
apparent  differences  between  the 
comments  filed  and  the  original 
recommendations  of  the  Committee. 
Representatives  of  Magic  Valley  Foods. 
Ltd.  participated  in  the  meeting. 

As  a  result  of  the  meeting,  the 
Committee  filed  a  comment  to  withdraw 
its  original  recommendations  to  reduce 
the  pearl  onion  maximum  size 
requirement  to  1  inch  in  diameter.  The 
Committee  believes  that,  because  the 
majority  of  pearl  onions  shipped  are  1 
to  1 V4  inches  in  diameter,  the  current 
requirement  of  1 V4  inches  maximum 
diameter  is  acceptable  and  need  not  be 
changed. 

In  its  comment,  the  Committee  also 
requested  withdrawal  of  its  original 
recommendation  to  change  the  term 
"pearl"  onion  to  "pickler"  onion 
because  the  term  pickler  refers  to 
smaller  size  j>earl  onions  which  are  not 
representative  of  the  majority  of  pearl 
onions  marketed. 

During  the  meeting,  the  Committee 
also  considered  further  action  with 
regard  to  pearl  onions.  It  was  pointed 
out  that  market  insf)ection  reports 
indicated  that  some  exempt  onions 
larger  than  iy4  inches  in  diameter  have 
appeared  in  marketing  channels.  The 
Committee  concluded  that  the  size 
exemption  must  be  verified  and  the  best 
way  to  do  that  would  be  to  add 
inspection  requirements  to  verify  the 
maximum  size  on  all  pearl  onions. 
Thus,  the  Committee  recommended 
unanimously  that  all  pearl  onions  be 
inspected  and  certified  for  maximum 
size. 

The  Committee  also  discussed 
whether  pearl  onions  should  be  subject 
to  assessments.  It  believes  that  all 
segments  of  the  Idaho-Eastern  Oregon 
onion  industry,  including  the  pearl 
onion  segment  of  the  industry,  benefit 
from  the  order's  research  and  promotion 
activities.  Thus,  the  Committee 
recommended  unanimously  that  pearl 
onion  shipments  be  assessed. 

Based  on  this  recommendation,  the 
Department  issued  a  revised  proposed 
rule  which  was  published  in  the  June 
30. 1993  issue  of  the  Federal  Register 
(58  FR  34944).  giving  interested  persons 
unUl  July  30. 1993.  to  file  comments 
with  respect  to  the  proposal.  In  response 
to  the  proposal,  no  comments  were 
received.  The  Department  is  herein 
adopting  the  June  30  proposals  without 
change. 


Under  this  rule,  all  pearl  onions  up  to 
a  maximum  of  IV4  inches  in  diameter 
would  be  shipped  under  paragraph  (e) 
•  Special  purpose  shipmentshut  such 
onions  %vill  be  subject  to  maximum  size, 
assessment,  and  inspection 
requirements.  The  reference  to  pearl 
onions  will  be  removed  from  paragraph 
(f)  Safeguards,  of  §  958.328,  since  such 
requirements  no  longer  are  necessary. 
Also,  for  clarification,  the  reference  to 
pearl  onions  under  paragraph  (h) 
Definitions,  is  revised  by  adding  after 
the  words  "boilers  and  picklers"  the 
words  "•  •  •  and  that  have  been 
inspected  and  certified  as  •  •  •." 

This  action  also  removes  paragraph  (i) 
Applicability  to  imports,  of  §  958.328 
from  the  handling  regulation.  That 
paragraph  provides  information  that  is 
contained  in  7  CFR  980.117  Import 
regulations;  onions.  Because  the  same 
information  applicable  to  imported 
onions  is  contained  in  the  import 
regulations,  paragraph  (i)  in  the 
domestic  handling  regulations  should 
be  removed  to  eliminate  redundancy  of 
regulations. 

These  changes  are  intended  to  result 
in  clearer  terminology,  a  more 
consistent  application  of  assessments, 
and  an  improved  ability  by  the 
committee  to  oversee  compliance  with 
program  requirements. 

The  Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  information  collection 
requirements  that  are  contained  in  these 
regulations  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  No.  0581-0087. 

After  consideration  of  all  relevant 
matters  presented,  the  committee's 
recommendation  and  other  available 
information,  it  is  found  that  the 
issuance  of  this  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register 
because  (1)  the  shipping  season  for 
onions  has  already  begun  and  for 
maximum  effectiveness  this  rule  should 
apply  to  as  many  shipments  as  possible; 
(2)  the  proposed  rule  was  discussed  at 
two  open  public  meetings,  the  last  of 
which  was  attended  by  representatives 
of  the  only  pearl  onion  grower  of  record 
in  the  production  area;  (3)  no  comments 
were  filed  to  the  June  30  proposed  rule; 
and  (4)  there  are  no  special  preparations 
required  of  the  handler  that  cannot  be 
completed  by  the  effective  date. 
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List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  amended  as 
follows: 

PART  958-ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY. 
OREGON 

1.  TTie  authority  citation  for  7  CFR 
Part  958  continues  to  read  as  follows: 

AuAority:  7  U.S.C  601-674. 

2.  Section  958.328  is  amended  by 
revising  paragraphs  (e).  (0  introductory 
text,  (0(2)  and  (h).  and  removing 
paragraph  (i)  to  read  as  follows: 

§958.328    Handling  regulation. 

(e)  Special  purpose  shipments.  The 
minimum  grade,  size,  maturity, 
assessment,  and  inspection 
requirements  of  this  section  shall  not  be 
applicable  to  shipments  of  onions  for 
any  of  the  following  purposes:  (1) 
planting,  (2)  livestock  feed.  (3)  charity. 
(4)  dehydration.  (5)  canning,  (6) 
freezing.  (7)  extraction,  and  (8)  pickling. 
In  addition,  the  minimum  grade,  size, 
and  maturity  requirements  set  forth  in 
paragraph  (a)  of  this  section  shall  not  be 
applicable  to  shipments  of  pearl  onions, 
but  the  maximum  size  requirements  in 
paragraph  (h)  of  this  section  and  the 
assessment  and  inspection  requirements 
shall  be  appHcable  to  shipments  of  pearl 
onions. 

(f)  Safeguards.  Each  handler  making 
shipments  of  onions  for  dehydration, 
planting,  canning,  freezing,  extraqtion  or 
pickling  pursuant  to  paragraph  (e)  of 
this  section  shall: 

(2)  Prepare,  on  forms  furnished  by  the 
committee,  a  report  in  quadruplicate  on 
each  individual  shipment  to  such 
outlets  authorized  in  paragraph  (c)  of 
this  section; 

(3)*  •  • 

(h)  Definitions.  The  terms  "U.S.  No. 
1,"  "U.S.  Commercial."  and  "U.S.  No. 
2"  have  the  same  meaning  as  defined  in 
the  United  States  Standards  for  Grades 
of  Onions  (Other  than  Bermuda-Granex- 
Grano  and  Creole  Types),  as  amended  (7 
CFR  51.2830  throu^  .2854),  or  the 
United  States  Standards  for  Grades  of 
Bermuda-Granex-Grano  Type  Onions  (7 
CFR  51.3195  through  .3209),  as 
amended,  whichever  is  applicable  to  the 
particular  variety,  or  variations  thereof 
specified  in  this  section.  The  termr 
"braided  red  onions"  means  onions  of 


red  varieties  with  tops  braided 
(interlaced).  "Pearl  onions"  means 
onions  produced  using  si>ecific  cultural 
practices  that  limit  growth  to  the  same 
general  size  as  boilers  and  picklers,  and 
that  have  been  inspected  and  certified 
as  measuring  iy4  inches  in  diameter  or 
less.  The  term  "moderately  cured" 
means  the  onions  are  mature  and  are 
more  nearly  well  cured  than  fairly  well 
cured.  Other  terms  used  in  this  section 
have  the  same  meaning  as  when  used  in 
Marketing  Agreement  No.  130  and  this 
part. 

Dated:  November  8, 1993. 
Robert  C  Keeaey, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc  93-28034  Filed  11-15-93;  8:45  am) 

BILUNO  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  9»-NM-78-AD;  Amendment 
39-8728;  AD  93-22-03] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
a  one-time  inspection  of  the  rudder 
(brake)  pedal  assemblies  for  correct 
installation  of  retainer  rings  and 
installation  of  a  retainer  ring,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  a  missing  retainer  ring  in 
the  rudder  (brake)  pedal.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  braking  authority  and 
reduced  directional  control  of  the 
airplane  while  it  is  on  the  ground. 
DATES:  Effective  December  16, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
16.  1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Oflice  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC 


FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
July  6, 1993  (58  FR  35905).  That  acUon 
proposed  to  require  a  one-time 
inspection  of  the  rudder  (brake)  pedal 
assemblies  for  correct  installation  of 
retainer  rings  and  installation  of  a 
retainer  ring,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Ajiother  commenter,  the  Air 
Transport  Association  (ATA)  of 
America,  requests  that  the  proposal  be 
withdrawn  because  it  is  unnecessary. 
The  ATA  indicates  that  both  of  its 
affected  member  operators  are  already 
in  full  compliance  with  the  proposed 
actions.  Additionally,  since  the 
Rijksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  for  the 
Netherlands,  has  aheady  notified  other 
world  airhne  regulators  of  the  subject 
discrepancy,  there  is  no  reason  for  the 
FAA  to  issue  an  AD  to  advise  operators 
outside  of  the  United  States.  The  FAA 
does  not  concur.  The  FAA  is 
encouraged  by  the  fact  that  the  affected 
ATA  member  operators  have  acted 
prudently  and  have  already  completed 
the  requirements  of  this  AD.  The  phrase, 
"Required  as  indicated,  unless 
accomplished  previously."  as  contained 
in  the  AD.  indicates  that  those  operators 
that  have  accomplished  the  actions 
specified  in  the  rule  are  not  required  to 
repeat  those  actions.  However,  should 
any  additional  non-U. S.registered 
Fokker  Model  F28  Mark  0100  series 
airplanes  be  imported  and  added  to  the 
U.S.  Register  in  the  future,  this  AD  is 
necessary  to  ensure  the  accomplishment 
of  the  required  actions  on  those 
airplanes  before  they  are  placed  in 
service.  In  light  of  this,  the  FAA  has 
determined  that  the  issuance  of  this  AD 
is  warranted  and  appropriate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
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The  FAA  estimatM  that  6S  airplanM 
of  U.S.  registry  will  be  afSacted  by  this 
proposed  AD,  that  it  woukl  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  la  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  propoeed  AD  on 
U.S.  operators  is  estimated  to  be  $3,575. 
or  $55  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

However,  the  FAA  has  been  advised 
that  at  least  40  U.S.-registered  airplanes 
have  been  inspected  in  accordance  with 
the  requirements  of  this  AD,  Therefore, 
the  future  economic  cost  impact  of  this 
rule  on  U.S.  operators  is  now  only  $825. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  suffident  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reascms  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "AOORESSCS." 

List  of  Subjects  ia  14  CFR  Part  39 

Air  transp<»tation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AatlMritr  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


fM.13    lAnMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9J-22-03  Foklten  Amendment  39-6728. 
Docket  93-NM-78-AD. 

ADplicability:  Model  F28  Mark  0100  teries 
airplanes;  serial  numbers  11244  through 
11407.  inclusive,  11409.  and  11410; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  tiralung  authority  and 
reduced  directional  control  of  the  airplane 
while  it  is  on  the  ground,  accomplish  the 
fbllowing: 

(a)  WiOiin  30  days  after  the  effective  data 
of  this  AD,  conduct  an  inspection  of  the 
rudder  (brake)  pedal  assemblies,  to  verify 
installation  of  retainer  rings,  part  number  (P/ 
N)  MS16624-1075.  in  accordance  with 
Fokker  Service  Bulletin  SBFl  00-2  7-047, 
Revision  1,  dated  February  9, 1993. 

(1)  If  all  of  the  retainer  rings  are  installed 
correctly,  no  further  action  is  required  by  this 
AD. 

(2)  If  any  retainer  ring  is  not  installed,  or 
is  not  installed  correctly,  prior  to  further 
flight,  install  retainer  ring,  P/N  MS16624- 
1075,  in  accordance  with  the  service  t>ulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operator* 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
aoximplished. 

(d)  The  inspection  and  necessary 
installation  shall  be  done  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-27-047. 
Revision  1,  dated  February  9. 1993.  which 
contains  the  following  list  of  eSactive  pages: 


Page  No. 


Revision  levei 
stwwnonpage 


Datestmwt 
on  page 


Fetxuary  9. 

1993. 
August  28, 

1992 


This  inco^poratioD  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  cm  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.  1199  North 
Fairfax  Street.  Alexandria.  Virg^ia  22314. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  ttw  Federal  Register,  800  North 


Capitol  Street  NW.,  suite  700,  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
December  16, 1993. 

Issued  in  Renton.  Washington,  on  October 
26, 1993. 

JohnJ.Hickey. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Servica. 
[FR  Doc  93-2696*  FUed  11-15-93;  8:45  am) 

BIUJNO  COM  4M».4V» 


14  CFR  Part  39 

[Docltet  No.  9»-Nli-e»-A0;  AmendrnwU 
3»-«727;  AD  93-32-021 

Airwortlilrtess  OkvctivM;  Fokker 
Model  F27  Rough  FieW  Version  (RFY) 
Series  Airplanes,  Excluding  Model  F27 
Mk  050  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
RFV  series  airplanes,  that  requires 
inspection  of  the  main  landing  gear 
(MLC)  legs  to  determine  if  parts  are 
missing  or  damaged,  and  modification, 
if  necessary;  and  periodic  measurements 
of  the  extension  of  each  MLG  shock 
absorber  sliding  member.  Additionally, 
this  amendment  will  provide  for  the 
accomplishment  of  a  certain 
modification  as  optional  terminating 
action  for  the  periodic  measurements. 
This  amendment  is  prompted  by  reports 
of  overextension  of  the  MLG  sUding 
member  due  to  missing  parts  in  the 
MLXJ  leg  assembly.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  the  MLG  sliding 
member,  which  could  result  in  reduced 
structural  integrity  of  the  MLG. 
DATES:  Effective  December  16. 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
16, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
&t)m  Fokker  Aircraft  USA.  Int.  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314;  and  Dowty  Aerospace, 
Cheltenham  Road,  Goucester  GS2  9QH. 
England.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Und  Avenue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
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row  FURTHER  IHFORIKUTION  CONTACT: 
Timothy  |.  Dulin,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMEMTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F27 
Rough  Field  Version  (REV)  series 
airplanes  was  published  in  the  Federal 
Register  on  July  21.  1993(58  FR  38984). 
That  action  proposed  to  require  a  one- 
time inspection  of  the  main  landing  gear 
(MLC)  legs  to  determine  proper 
installation  of  parts,  and  modification,  if 
necessary.  The  action  also  proposed  to 
require  periodic  measurements  (and 
recording)  of  the  extension  of  the  MLG 
sliding  member.  The  action  also 
proposed  to  provide  for  a  modiHcation 
of  the  MLG  assembly  as  optional 
terminating  action  for  the  periodic 
measurements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $330,  or  $165  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-nAIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authwitr  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

S  39.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-22-02  Fokker  Amendment  39-S727. 
Docket  93-NM-85-AD. 

Applicability:  Model  F27  Rough  Field 
Version  (RFV)  series  airplanes,  excluding 
Model  F27  Mk  050  series  airplanes;  equipped 
with  Dowty  Aerospace  main  landing  gear 
(MLG).  part  numbers  200563001,  200679001. 
200679002,  200679003,  or  200679004; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  MLG  sliding 
member,  which  could  result  in  reduced 
structural  integrity  of  the  MLG,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  inspect  the  MLG  legs  to  confinn 
the  correct  installation  of  the  sliding  member 


out-stop  installation  in  accordance  with 
Fokker  Service  Bulletin  F27-32-165, 
Revision  1,  dated  April  28, 1993,  and 
paragraph  2.C  ("Part  A  Procedure")  of  Dowty 
Aaro«pace  Landing  Gear  Service  Bulletin  32- 
81 W,  Revision  2,  dated  February  3, 1993.  If 
any  parts  are  determined  to  be  missing  or 
damaged,  prior  to  further  flight,  modify  the 
MLG  assembly  in  accordance  with  Dowty 
Aerospace  Landing  Gear  Service  Bulletin  32- 
77W.  Revision  4,  dated  February  3, 1993. 

(b)  Within  30  days  after  the  effective  date 
of  this  AD,  measure  and  record  the  extension 
of  the  MLG  sliding  member  when  the  landing 
gear  is  fully  extended,  in  accordance  with 
paragraph  2.D.  ("Part  B  Procedure")  of  Dowty 
Aerospace  Landing  Gear  Service  Bulletin  32- 
81W.  Revision  2.  dated  February  3, 1993. 

(1)  If  the  extension  dimension  exceeds 
410.2  mm  (16.15  inches),  prior  to  further 
flight,  modify  the  MLG  assembly  in 
accordance  with  Dowty  Aerospace  Landing 
Gear  Service  Bulletin  32-77W.  Revision  4. 
dated  February  3, 1993. 

(2)  If  the  extension  dimensioa  Is  equal  to 
or  less  than  410.2  mm  (16.15  inches),  repeat 
the  measurement  at  intervals  not  to  exceed 
500  flight  cycles. 

(3)  If  the  extension  dimension  increases  by 
more  than  1.0  mm  (0.40  inch)  above  the 
initially  recorded  dimension  during  any 
measurement  required  by  this  paragraph, 
prior  to  further  flight,  inspect  the  MLG  In 
accordance  with  paragraph  (a)  of  this  AD. 

(c)  Accomplishment  of  the  modification  of 
the  MLG  in  accordance  with  Do«vty 
Aerospace  Landing  Gear  Service  Bulletin  32- 
77W,  Revision  4,  dated  February  3, 1993, 
constitutes  terminating  action  for  the  actions 
required  by  paragraphs  (a)  and  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permiu  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections,  modifications, 
measurements,  and  recording  shall  be  done 
in  accordance  with  the  following  Fokker 
service  bulletin  and  Dowty  Aerospace 
Landing  Gear  service  bulletins,  as  applicable, 
which  contain  the  specified  effective  pi^es: 


Service  txjtietin  refererx%d  and  date 


F27-32-165  

Revisioni,  April  28. 1993 


PageNa 


1-3  .... 


Revision 

level  shown 

on  page 


1  „., 


Date  shown 
on  page 


April  28. 
1083. 
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Service  bulletin  referenced  and  date 


32-81W  Revision  2.  February  3,  1993 
February  3. 1993 

32-77W 

Revision  4.  February  3,  1993 


Page  No. 


1.4  

2.  5  ...... 

3.  6.  7  ... 
1.5,6... 
2-4,7-9 


Revision^ 

level  shown 

on  page 

2  

1  

Origirial 

4  

3  


Date  shown 
on  page 


February  3, 

1993. 
October  12, 

1992. 
September 

29.  1992. 
February  3, 

1993. 
September 

29, 1992. 


This  incorporation  by  rererence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Aircraft  USA. 
Inc..  1199  North  Fairfax  Street. 
Alexandria,' Virginia  22314;  and  Dowty 
Aerospace,  Cheltenham  Road,  Goucester 
GS2  9QH,  England.  Copies  may  be 
inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Und 
Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  EXl 

(g)  This  amendment  becomes  effective 
on  December  16, 1993. 

Issued  in  Renton,  Washington,  on  October 
28. 1993. 

John  I.  Hickey, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  93-26969  Filed  11-15-93;  8:45  am) 

BtLLMQ  COOC  4t10-13-P 


14  CFR  Part  39 

Pocket  No.  93-NM-67-AD;  Amendntent 
39-8733;  AD  93-22-09] 

Airworttiiness  Directives;  Jetstream 
Aircraft  Limited  (Formerly  British 
Aerospace)  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Jetstream  Aircraft 
Limited  Model  ATP  airplanes,  that 
requires  replacement  of  certain 
hydraulic  selector  valves  with  new, 
improved  selector  valves  in  the 
emergency  extension  system  for  the 
landing  gear.  This  amendment  is 
prompted  by  results  of  functional 
testing  of  the  hydraulic  landing  gear 
change-over  valve  mechanism  which 
revealed  that  the  hydraulic  selector 
valves  may  stick  and  subsequently 
prevent  landing  gear  extension  via  the 
emergency  extension  system.  The 


actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
emergency  extension  system  for  the 
landing  gear,  which  could  result  in  a 
gear-up  landing. 

DATES:  Effective  December  16, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
16. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPJ.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Jetstream  Aircraft 
Limited  Model  ATP  airplanes  was 
published  in  the  Federal  Register  on 
June  10. 1993  (58  FR  32469).  That  action 
proposed  to  require  replacement  of 
certain  hydraulic  selector  valves  with 
new,  improved  selector  valves  in  the 
emergency  extension  system  for  the 
landing  gear. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule,  but  requests  that  the 
proposed  3,375-landing  compliance 
time  for  the  replacement  of  certain 
hydraulic  selector  valves  be  shortened 


to  6  months.  The  commenter  indicates 
that  the  term  "landing"  does  not  take 
into  account  the  uncounted  number  of 
times  the  landing  gear  could  be  cycled 
during  go-around,  balked  landing 
maneuvers,  or  training  flights.  The 
commenter  concludes  that,  since  not 
every  gear  cycling  results  in  a  landing, 
an  inspection  threshold  based  upon 
calendar  time,  rather  than  the  number  of 
landings,  would  be  more  appropriate. 
The  commenter  also  suggests  that  since 
only  nine  U.S.-registered  airplanes 
would  be  affected  by  the  proposal,  the 
replacement  could  be  implemented 
within  a  shortened  compliance  time. 

The  FAA  does  not  concur  with  the 
commenter's  request  for  several  reasons. 
First,  compliance  times  for  AD's  are 
normally  based  on  a  parameter  that  is 
related  to  the  failure  of  the  component 
addressed.  In  the  case  of  this  AD,  failure 
of  the  landing  gear  selector  valves  is 
very  likely  related  to  the  number  of  gear 
cycles,  since  the  problem  of  silt  build- 
up is  related  to  the  number  of 
operations  to  which  the  valves  are 
subject.  Although  the  number  of  gear 
cycles  is  undoubtedly  related  to  the 
failure,  operators  typically  do  not  have 
records  of  the  number  of  gear  cyclings 
on  an  airplane.  Operators  are  required, 
however,  to  record  in  their  maintenance 
logs  the  number  of  landings  on  the 
airplane.  Since  each  landing  process 
entails  at  least  one  gear  cycling,  a 
calculation  of  the  total  number  of 
landings  on  ^ny  given  airplane  would 
likely  comprise  the  majority  of  the 
number  of  total  gear  cyclings  on  that 
airplane.  In  light  of  this,  and  the  fact 
that  the  number  of  landings  is  a 
parameter  that  is  readily  available  to 
operators,  the  FAA  has  determined  that 
it  is  appropriate  for  the  compliance  time 
for  this  AD  action  be  based  on  number 
of  landings. 

Second,  although  the  silt  build-up 
problem  and  subsequent  failure  of  the 
selector  valves  are  undoubtedly  related 
to  the  number  of  landings  (or  gear 
cycles),  there  is  no  apparent  direct 
relationship  between  such  failure  and 
calendar  time.  Therefore,  the  FAA  does 
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not  conciir  with  the  commenter's 
request  to  change  the  compliance  time 
to  6  months. 

Third,  in  developing  the  complianee 
time  for  this  AD  action,  the  FAA 
considered  not  only  the  safiety 
implications  of  the  unsafe  condition 
addressed,  but  (1)  the  size  and  average 
utilization  rate  of  the  affected  fleet,  (2) 
the  practical  aspects  of  an  orderly 
modification  of  the  fleet  during  regular 
maintenance  periods.  (3)  the  availability 
of  required  modification  parts,  (4)  the 
recommendations  of  the  airframe 
manufacturer  and  the  United  Kingdom 
Gvil  Airworthiness  Authority,  and  (5) 
the  time  necessary  for  the  rulemaking 
process.  Further,  the  FAA  has 
determined  that  the  existence  of  a 
primary  and  emergency  extension 
system  for  the  landing  gear  on  these 
airplanes  reduces  the  probability  of  an 
occurrence  wherein  the  flight  crew 
would  not  be  able  to  lower  the  landing 
gear.  In  consideration  of  all  of  these 
items,  the  FAA  has  determined  that  the 
compliance  time  of  3.375  landings  is 
appropriate,  and  finds  no  reason  that 
would  warrant  shortening  that 
compliance  time,  as  the  commenter 
suggested. 

After  careful  review  of  the  availabb 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  9  airplanes  of 
U.&  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$50  per  airplane.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,430.  or 
$270  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effwls  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  aaion  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  SabiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safe^. 

Adoptioo  of  the  Amendment 

Accordir»gly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
followsr 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amenaed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-22-09  )etEtreaa  Aircrafi  Limited 

(formerly  British  Aerospace): 
Amendment  39-8733.  Docket  93-NM- 
57-AD. 

Applicability:  All  Model  ATP  airplanes, 
certificated  in  any  category. 

Compliance:  Requir^  ai  indicated,  unless 
accomplished  previously. 

To  prevent  a  gear-up  landing,  accomplish 
the  following: 

(a)  Within  3,375  landings  after  the  effective 
date  of  this  AD.  remove  the  hydraulic 
selector  valves,  part  numbers  AIR44880-5 
and  AIR44882-6,  and  install  new,  improved 
hydraulic  selector  valves,  part  numbers 
A1R46658-0  or  A1R46660-0,  as  appropriate. 
In  the  emergency  extension  system  for  the 
landing  gear,  iu  accordance  with  AP 
Precision  Hydraulics.  Ltd.,  Service  Bulletin 
AlR44880-2»-02.  Revision  1.  dated  March  9. 
1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  A>fM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 


obtained  from  ti>e  Standardization  Branch. 
ANM-113.  ^^ 

(c)  Special  Oigbt  pannits  may  be  issued  ia 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requiremenU  of  this  AD  can  l>e 
accomplished. 

(d)  The  removal  and  installation  shall  be 
done  in  accordance  with  AP  Precision 
Hydraulics,  Ltd.,  Service  Bulletin  AIR44B80- 
29-02,  Revision  I,  dated  March  9. 1993. 
which  contains  the  specified  eflecUve  pages: 


Page  No. 

Revision  level 
5tx>wnonpage 

Date  shown 
on  page 

1  

2 

CMginal 

March  9. 

1993. 
January 

)993. 

This  incorporation  by  relerence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  %vith  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  (Atained 
from  Jetstream  Aircraft,  Inc.  P.O.  Box  16029, 
Dulles  International  Airport.  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Und  Avenue,  SW.,  I^enton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  600  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(e)  This  amendment  becomes  effective  oo 
December  16, 1993. 

Issued  in  Renton,  Washington,  on 
November  4, 1993. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircmft  Certification  Service. 
IFR  Doc  93-27665  Filed  11-15-93;  8:45  am] 

SnXMQ  CODE  491»-1»-P 


14  CFR  Part  39 

pocket  No.  •3-NM-44-AD;  Amendment 
3»-«72«;  AD  93-22-01] 

Airworthiness  Directives;  Foldcer 
Model  F28  MIc  0100  Series  Airplanes 

agency:  Federal  AviaUon 
Administration,  DOT. 
ACTION;  Final  rule. 

StiMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokier  Model  F28 
Mk  0100  series  airplanes,  that  requL'es 
connection  of  the  JLifldumper  system 
vriring  shields  to  ground.  This 
amendment  is  prompted  by  reports  of 
liftdumper  system  wiring  shields  that 
were  not  connected  to  ground  as 
intended.  The  actions  specified  by  this 
AD  are  intended  to  prevent  inadvertent 
positive  voltages  on  the  afiiected  system 
wiring,  which  could  result  in  nuisance 
lifidunwer  alerts,  the  inability  to  arm 
the  liftdumper  system,  and  reduction  in 
protectioa  of  the  system  gainst 
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inadvertent  liftdumper  extensioil  in  the 

manual  mode. 

DATES:  Effective  December  16. 1993. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
16, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc..  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Diocket. 
1601  Lind  Avenue  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mk  0100  series  airplanes  was  published 
in  the  Federal  Register  on  July  27, 1993 
(58  FR  40078).  That  action  proposed  to 
require  an  inspection  to  determine  if  the 
wiring  shields  of  the  Uft  dumper  system 
are  connected  to  ground,  and 
connection  of  the  shields  to  ground,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  tho  rule  as  proposed. 

Tne  FAA  estimates  that  54  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  12 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $35,640,  or  $660  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

Tne  regulations  adopted  herein  will 
not  have  substantial  direct  effiacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Antended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-22-01  FOKKER;  Amendment  33-8726. 
Docket  93-NM-84-AD. 

Applicability:  Model  F28  Mk  0100  series 
airplanes,  serial  numbers  11244  through 
11392  inclusive:  certificated  in  any  category. 

Comp/;'ance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
inadvertent  positive  voltage  on  the  wiring  of 
the  liftdumper  system,  accomplish  the 
following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  inspect  the  liftdumper  system 
wiring  shield  ground  connections  to 
determine  if  the  shields  are  connected  to 
ground,  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-27-043.  dated  October  1, 
1992.  If  any  shield  is  not  connected  to 
ground,  prior  to  further  flight,  connect  the 


shield  to  ground  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
of>erate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  Tho  inspection  and  connection  shall  be 
done  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-27-043.  dated  October  1, 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
Deceml)erl6, 1993. 

Issued  in  Renton,  Washington,  on  October 
28, 1993. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senrice. 
IFR  Doc.  9J-26970  Filed  11-15-93;  8:45  am) 
Bn.ijNO  cooe  4910-13-p 


14  CFR  Part  39 

[Docket  No.  92-ASW-33;  Amendntent  39> 
8690;  AD  93-18-5] 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Company  and 
Hughes  Helicopters,  Inc.  Model  369D. 
369E,  369F,  369FF,  and  369H  Series 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas 
Helicopter  Company  and  Hughes 
Helicopters,  Int.  Model  369  series 
helicopters,  that  requires  an  initial  and 
repetitive  inspections  of  the  fuel  vent 
line  emergency  shutoff  valve  assembly 
(assembly).  Replacement  of  that 
assembly  is  required  upon  either 
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discovering  a  closed  or  otherwise 
obstructed  vent  tube  or  before  attaining 
3,000  hours'  time-in-service.  This 
amendment  is  prompted  by  several 
reports  of  erroneously  high  fuel  quantity 
indications  that  led  to  inflight  engine 
fuel  exhaustion.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
erroneously  high  inflight  fuel  quantity 
indications  that  could  lead  to  engine 
fuel  exhaustion  and  a  subsequent 
powei^off  landing. 
DATES:  Effective  December  21.  1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
21. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Helicopter 
Company,  5000  East  McDowell  Road. 
Mesa,  Arizona  85205-9797,  Attention: 
Field  Service  Department.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Office  of  the  Assistant  Chief  Counsel. 
4400  Blue  Mound  Road,  bldg.  3B,  room 
158.  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bruce  Conze.  Aerospace  Engineer, 
Propulsion  Branch,  Los  Angeles  Aircraft 
Certification  Office.  ANM-143L.  FAA, 
Northwest  Mountain  Region,  3229  E. 
Spring  Street,  Long  Beach,  California 
90806-2425,  telephone  (310) 988-5261. 
fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  McDonnell  Douglas 
Helicopter  Company  (MDHC)  and 
Hughes  Helicopters.  Inc.  Model  369 
series  helicopters  was  published  in  the 
Federal  Register  on  March  23. 1993  (58 
FR  15445).  That  action  proposed  to 
require  an  initial  and  repetitive 
inspections  of  the  fuel  vent  line 
emergency  shutoff  valve  assembly 
(assembly)  and  replacement  of  that 
assembly  upon  either  discovering  a 
closed  or  otherwise  obstructed  vent 
tube,  or  before  attaining  3.000  hours' 
time-in-service. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  states  that  the  AD 
would  be  simplified  by  incorporating  by 
reference  the  MDHC  Service 
Information  Notice  (SIN)  that 
adequately  covers  the  required 


inspection  method  rather  than,  as 
proposed,  specifying  the  inspection 
method,  procedure,  and  the  necessary 
graphics  in  the  body  of  the  AD.  The 
FAA  agrees  with  the  commenter. 
Referring  to  part  I  of  the  SIN  condenses 
the  AD  and  also  facilitates  compliance 
with  the  AD  for  those  persons  who  have 
complied  with  the  SIN.  Paragraph  (b)  of 
this  AD  is  revised  by  removing 
paragraphs  (b)  (1)  through  (4)  and  by 
adding  part  1  of  the  SIN  for  a 
nonsubstantive  substitution. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  2,800 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  8  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $2,320  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $7,728,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufTicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App,  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AD  93-18-05  McDonnell  Douglas  Helicopter 
Company  and  Hughes  Helicoplen,  Inc.: 

Amendment  39-8690,  Docket  Number 

92-ASW-33. 
Applicability:  Model  369D,  369E  (Serial 
No.  0001 E  thru  0508E).  369F  (Serial  No.  0003 
thru  0091).  369FF  (Serial  No.  0003  thru 
0091).  and  369H  series  helicopters,  equipped 
with  fuel  vent  line  emergency  shutoff  valve 
assemblies,  part  number  (P/N)  369H8108. 
369H8108-01  or  369H8108-503.  certificated 
in  any  category. 

Compliance:  Helicopters  with  less  t..dn 
2.400  hours'  time-in-service  on  the  effective 
date  of  this  AD  shall  be  inspected  on  or 
before  attaining  2.500  hours'  time-in-service, 
and  thereafter,  at  an  interval  not  to  exceed 
100  hours'  time-in-service  from  the  last 
inspection  until  an  improved  fuel  vent  line 
emergency  shutoff  valve  assembly  (assembly) 
is  installed  in  accordance  with  paragraph  (d) 
of  this  AD.  Helicopters  with  2,400  hours'  or 
more  time-in-service  on  the  effective  date  of 
this  AD  shall  be  inspected  in  accordance 
with  this  AD  within  the  next  100  hours'  lime- 
in-service,  and  thereafter,  at  an  interval  not 
to  exceed  100  hours'  time- in -service  from  the 
last  inspection  until  an  improved  assembly  if 
installed  in  accordance  with  paragraph  (d)  of 
this  AD. 

To  prevqit  erroneously  high  inflight  fuel 
quantity  indications  due  to  a  blocked  fiiel 
vent  line  in  the  assembly,  accomplish  the 
following: 

(a)  Remove  the  assembly  from  the 
helicopter  as  required  by  the  appropriate 
Model  369  maintenance  manual. 

(b)  Inspect  the  fuel  vent  line  emei^gency 
shutoff  valve  (valve)  in  accordance  with  Part 
I.  Fuel  Vent  Line  Emer:gency  Shutoff  Valve 
Inspection,  of  McDonnell  Douglas  Helicopter 
Company  Service  Information  Notice  HN- 
234.  DN-181.  EN-73.  FN-60.  dated  January 
17. 1992. 

(c)  If  the  inspections  conducted  in 
accordance  with  the  requirements  of 
paragraph  fb)  uncover  an  incorrectly  closed 
or  obstructed  valve,  before  further  flight 
install  an  airworthy  assembly  in  accordance 
with  the  appropriate  Model  369  maintenance 
manual. 
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(d)  Insult  assembly.  P/N  369H8108-5O5  or 
higher  dash  number,  as  follows,  unless 
already  accomplished: 

(1)  For  helicopters  with  2,400  hours'  or 
more  time-in-service  on  the  effective  date  of 
this  AD,  install  the  assembly  on  or  before 
attaining  the  next  600  hours'  time-in-service. 

(2)  For  helicopters  with  less  than  2.400 
hours'  time-in-service  on  the  effective  date  of 
this  AD,  install  the  assembly  before  attaining 
3,000  hours'  time-in-service. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager. 
Propulsion  Branch,  Los  Angeles  Aircraft 
Certirication  OfTice.  3229  E.  Spring  Street, 
Long  Beach.  California  9080&-2425. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  (o  the  Manager,  Propulsion  Branch,  Los 
Angeles  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Propulsion 
Branch,  Los  Angeles  Aircraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspection  shall  be  done  in 
accordance  with  MDHC  Service  Information 
Notice  HN-234,  DN-181,  EN-73,  FN-€0. 
dated  January  17, 1992.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  S 
use  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Helicopter  Company,  5000  East  McDowell 
Road,  Mesa,  Arizona  8520S-9797,  Attention: 
Field  Service  Department.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Assistant 
Chief  Counsel,  4400  Blue  Mound  Road,  bldg 
3B.  room  158,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective 
December  21, 1993. 

Issued  in  Fort  Worth,  Texas,  on  September 
10. 1993. 

lames  D.  Erkkson, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  93-27795  Filed  11-15-93;  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  27503;  Amdt  No.  15711 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOH:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  op>erations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SL\P  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket.  FAA  Headquarters  Building. 
800  Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Oie  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAF. 

For  Furc/jose— Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Sufcscr/pt/on— Copies  of  all  SL\Ps. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 


U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification,  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SLAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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current.  It,  thereforo— (1)  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
.  Weather. 

Issued  in  Washington.  DC  on  November  5. 
1991 

Thomas  C  Accardi. 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1 348. 1 354(a). 
1421  and  1510;  49  U.S.C  106(g)  (Revised 
Pub.  L  97-449,  January  12. 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§1 97.23, 97.25, 97.27, 97.29, 97.31, 97.33,  & 
97.35    [Amended] 

By  amending:  §  97.33  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25.  LOC.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs: 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  idenUfed  as  follows: 

.  .  .  Effective  January  6, 1994 

Scottsdale,  AZ,  Scottsdale,  VOR-A.  Amdt  2 

Bellairfl,  MI,  Antrim  County.  MLS  RWY  2. 

Grig..  CANCELLED 
Cadillac,  MI.  Wexford  County,  MLS  RWY  25. 

Amdt  5,  CANCELLED 
Goldsby.  OK,  David  Jay  Perry.  VOR/DME 

RWY  31,  Orig. 
Norman.  OK,  David  Jay  Perry,  VOR/DME-A. 

Orig..  CANCELLED 
Sand  Springs,  OK,  William  R  Pogue  Muni. 

NDB  RWY  35,  Amdt  2 


La  Grande,  OR,  La  Grande/Union  County, 

NDB-A.  Amdt  3 
Burnet,  TX,  Burnet  Muni  Kate  Craddock 

Field,  NDB  RWY  1,  Amdt  3 
Burnet,  TX,  Burnet  Muni  Kate  Craddock 

Field.  VOR/DME  RNAV  RWY  19,  Amdt  2 
Ogden,  UT,  Ogden-Hinckley,  ILS  RWY  3. 

Amdt  3 
Seattle,  WA,  Seattle-Tacoma  Intl,  VOR  RWY 

34L/R,  Amdt  8 
Seattle,  WA.  Seattle-Tacoma  Intl,  NDB  RWY 

34R  Amdt  7 
Seattle,  WA,  Seattle-Tacoma  Intl,  ILS  RWY 

34L,  Amdt  lA.  CANCELLED 
Seattle,  WA.  Seattle-Tacoma  Intl,  ILS  RWY 

34R.  Amdt  9,  CANCELLED 
Seattle,  WA,  Seattle-Tacoma  Intl,  ILS/DME 

RWY  34L.  Orig. 
Seattle,  WA,  Seattle-Tacoma  Intl,  ILS/DME 

RWY  34R,  Orig. 
Tacoma,  WA,  Tacoma  Narrows,  NDB  RWY 

35.  Amdt  6 
Tacoma.  WA.  Tacoma  Narrows,  ILS  RWY  17. 

Amdt  8 

.  .  .Effective December 9, 1993 

Boca  Raton.  FL.  Boca  Raton.  VOR/DME-A. 

Orig. 
Burlington.  KS.  Coffey  County.  NDB  RWY  36, 

Orig. 
Baltimore,  MD,  Baltimore-Washington  Intl. 

VOR  RWY  33L.  Amdt  4.  CANCELLED 
Baltimore,  MD,  Baltimore-Washington  Intl. 

VOR/DME  RWY  33L,  Orig. 
Cozad.  NE.  Cozad  Muni.  VOR  RWY  13.  /Vmdt 

1 
Minder.  NE.  Pioneer  Village  Field.  VOR  RWY 

34.  Amdt  1 
Lancaster,  OH,  Fairfield  County.  VOR-A. 

Amdt  9 
Lancaster,  OH,  Fairfield  County,  LOC  RWY 

28,  Orig. 
Lancaster,  OH,  Fairfield  County,  SDF  RWY 

28,  Amdt  4,  CANCELLED 
Lancaster,  OH,  Fairfield  County,  NDB  RWY 

28,  Amdt  7 
Lancaster,  OH,  Fairfield  County,  VOR/DME 

RNAV  RWY  10,  Amdt  9 
Wooster,  OH,  Wayne  County.  VOR  RWY  9. 

Orig. 
Wooster,  OH,  Wayne  County.  VOR  RWY  27, 

Orig. 
Wooster,  OH,  Wayne  County,  NDB  RWY  27. 

Amdt  7 
Medford.  OR.  Medford-Jackson  County.  VOR/ 

DME  RWY  14.  Amdt  3 
Corpus  Christi.  TX.  Corpus  Christi  Ind.  LOC 

RWY  31.  Amdt  5 
Houston.  TX.  Ellington  Field.  ILS  RWY  22 
Orig. 

.  .     Effective  October  27, 1993 

Macon.  GA.  Herbert  Smart  Downtown,  VOR- 
A,  Amdt  5 

.  .  .Effective October 22. 1993 
Billings.  MT.  Billings  Logan  Intl.  VOR/DME 
RNAV  RWY  28R.  Amdt  2 

[FR  Doc  93-28126  Filed  11-15-93;  8:45  am] 
MUJNQ  COOE  4910-13-M 


14  CFR  Part  97 

Pocket  No.  27504;  Amdt  No.  1572] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  eflective  date  for 
each  SL\P  is  specified  in  Uie 
amendatory  provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
asof  January  1. 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination— 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building. 
800  Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  InspecUon  Field  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SL\P8. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPt-EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  pan  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  secUons,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 


NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
chart  changes  to  SIAPs  by  FDC/P 
NOTAMs.  the  TERPs  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TFRPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPS  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control  Approaches, 
Standard  Instrument,  Incorporation  by 
reference  (1)  navigation. 

Issued  in  Washington,  DC  on  November  5, 
1993. 

Thomas  C  Accardi. 

Director,  Flif^t  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348. 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 
L  97-449.  January  12, 19«3);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

a  97.23,  •7.25. 97.27, 97.29, 97.31, 97.33, 
97.35    [AmaiKled] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOG.  LOC/DME. 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SL\Ps,  idenUfied  as  follows: 


Effective 

State 

City 

09/03/93 
09A)8/93 
10/14/93 
10/22/93 

OK 

OK  

NJ 

IN 

Gushing 
Perry 
Newark 
South  Bend 

10/22/93 

IN 

South  Bend 

10/22793 

IN 

South  Bend 

10/22«3 

IN 

South  Bend 

Airport 


Gushing  Muni 

Perry  Muni 

Newark  Inti 

South  Bend/ 
Michiana  re- 
gional 

South  Bend/ 
Mlctvanare- 
gtonal 

South  Bend/ 
Michiana  re- 
gional 

South  Bend/ 
Michiana  re- 
gional 


FDG  Number 


FCX;  3/5108 
FDC  3/5030 
FDC  3/5781 
FDC  3/5771 


FDC  3/5772 


FDC  3/5773 


FDC  3/5774 


SIAP 


NDB  Rwy  35  Amdt  3A. 

Vor/Dme  Rwy  17  Amdt  1. 

Procedures.  This  conrects  NOTAM  IN  TL  93-23. 

RADAR-1  Amdl  9. 


ILS  Fhwy  9  Amdt  8. 


NDB  Rwy  27  Amdt  28. 


ILS  Rwy  27  Amdt  34. 
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Eftectn« 


Sute 


1(V2»93    IL  . 

Aft 
NE 
TX 

TX 

TX 

MO 

KS 

CO 
CO 
GA 
MS 
MS 
TX. 


10/28/93 
10/28/93 
10/2B/93 

10/28^93 

1Q/2»93 

10/2W93 

11/0IW3 

11/02/93 
11/02193 
11/02/93 
11/02/93 
11/02«3 
11/02/93 


City 


Chicago 

Coming 
Vaientine 
San  Antonio 

San  Anionio 

San  Antonto 

Kansas  City 

Garden  City 

Denver 

Denver 

Moultne 

Jackson 

Jackson 

San  Anionio 


Airport 


Chicago  Mid- 
way 
Comir>g  Muni 
Milter  Field 
San  Antonio 

Intt 
San  Antonio 

IntI 
San  Antonio 

intt 
Kansas  City 

downtown 
Garden  City  re- 

gwnal 
Front  range 
Front  range 
Moultne  Muni 
Jackson  IntI 
Jackson  IntI 
San  Antonio 

Ml 


FOC  Number 


FDC  3/5866 

FOC  3/5908 
FDC  3/5907 
FDC  3/5900 

FDC  3/5901 

FDC  3/5903 

FOC  3/5947 

FDC  3/5990 

FDC  3/6005 
FDC  3/6006 
FDC  3/6004 
FDC  3/5670 
FDC  3/5671 
FOC  3/5997 


SIAP 


1 


H.S  Rwy  31C,  Amdl  5. 

Vor/Dme-A  Amdt  1. 
NDB  Rwy  31  Amdt  6. 
NOB  Rwy  12R  Amdt  20. 

NDB  Rwy  30L  Amdt  11. 

1LS  Rwy  SOL  Amdt  8. 

ILS  Rwy  3  Amdt  IB. 

ILS  Rwy  34  Orig. 

NOB  Rwy  26  Amdt  2. 
ILS  Rwy  26  Amdt  2. 
Vor  Rwy  22  Amdt  11. 
ILSRwy  15L/Vmdt7. 
NDB  Rwy  15LAmdt4. 
NDB  R%vy  3  Amdt  37. 


Coming 

Coming  Muni  « 

Arkansas 

VOR/DME-A  Anwlt  1 

Effective.  10/28/93 

FDC  3/5908/4M9/Fyp  Corning  Muni. 
Coming,  AR.  VOR/DME-A  Amdt  1— CHG 
note  to  read— Use  Walnut  Ridge  Alstg.  This 
become*  VOR/DME-A  Amdt  1  A. 

Denver 
Front  Range 

Colorado. 

NDB  RWY  26  Amdt  2 

Effective:  11/02/93 

FDC  3y6005/FTG/FI/P  Front  Range, 
Denver.  CO.  NDB  Rwy  26  Amdt  2— Alternate 
minimuras  NA.  This  becomes  NDB  Rwy  26 
Amdt  2A. 

Denver 

Front  Range 

Colorado 

ILS  RWY  26  Amdt  2 

Effective:  11/02/93 

FDC  3/6006/FTC/  FI/P  Front  Range. 
Denver,  fX).  ILS  Rwy  26  Amdt  2— Alternate 
MinimuBB  NA.  This  becomes  ILS  Rwy  26 
Amdt  2A. 

Moultrie 
Moultrie  Muni 

Georgia 

VORRwy22Amdtll 
Effective:  11/02/93 

FDC  3/6004/MGR/  H/P  Moultrie  Muni, 
Moultrie.  GA.  VOR  Rwy  22  Amdt  11— 
Delete— Min  Alt  Mgr  4  DME  1100  and  DME 
minimums.  This  becomes  VOR  Rwy  22  /\mdt 
llA.        " 


Qiicago 
Chicago  Midway 

Illinois    I  '■ 

ILS  Rwy  ^IC  Amdt  5 

Effective:  10/26/93 

FDC  3/5866/MDW/  FI/P  Chicago  Midway, 
Chicago.  IL  ILS  Rwy  31C.  Amdt  5— Delete 


note— INOP  table  does  not  apply.  Add  note— 
for  INOP  LDIN  LOTS  increase  S-31C  VIS  % 
mile.  This  is  ILS  Rwy  31C.  Amdt  5A. 

South  Bend 

South  Bend/Michiana  Regional 

Indiana 

Radar-1  Amdt  9 

Effective:  10/22793 

FDC  3/5771 /SON/  n/P  South  Bend/ 
Michiana  Regional.  South  Bend,  IN.  Radar- 
1  Amdt  »-Circling  MDA  1280/HAA  4ai 
CATS  B/C  Change  ail  reference  to  Rwy  9- 
27  to  9R-27L  This  is  radar-1  Amdt  9A. 

South  Bend 

South  Bend/Michiana  Regional 

Indiana 

ILS  Rwy  9  Amdt  8 

Effective:  10/22/93 

FDC  3/5772/SBN/  FI/P  South  Bend/ 
Michiana  Regional,  South  Bend,  IN.  ILS  Rwy 
9  Amdt  8— Change  all  reference  to  Rwy  9- 
27  to  Rwy  9R-27L.  Circling  MDA  1280/HAA 
481  CATS  B/C  Change  note  to  read- 
Inoperative  table  does  not  apply  to  S-LOC  9 
CAT  C  This  is  ILS  Rwy  9R  Amdt  8A. 

South  Bend 

South  Bend/Michiana  Regional 

Indiana 

NDB  Rwy  27  Amdt  28 

Effective:  10/22/93 

FDC  3/5773/SBN/  FI/P  South  Bend/ 
Michiana  Regional,  South  Bend,  'N.  NDB 
Rwy  27  Amdt  28— Change  all  reference  to 
Rwy  9-27  to  Rwy  9R-27L.  This  is  NDB  Rwy 
27L  Amdt  28A. 

South  Bend 

South  Bend/Michiana  Regional 

Indiana 

ILS  Rwy  27  Amdt  34 

EfSective:  10/22/93 

FDC  3/5774/SBN/  Fl/P  South  Bend/ 
Michiana  Regional.  South  Bend.  IN.  ILS  R»ry 
27  Amdt  34— Change  all  reference  to  Rwy  9- 
27  to  Rwy  9R-27L.  Circling  MDA  1280/HAA 


481  CATS  B/Q  This  is  ILS  R*vy  27L  Amdt 
34A. 

Garden  Qfy 
Garden  Qty  Regional 

Kansas 

ILS  Rwy  34  Orig 

Effective:  11/01/93 

FDC  3/5990/GCK/  R/P  Garden  City 
Regional,  Garden  City,  KS.  ILS  Rwy  34 
Orig— Chg  TCH  to  60.2  FL  CHG  MSA  Navaid 
to  read  Pieve  LOM.  This  is  ILS  R%vy  34  Orig- 

Kansas  City 

Kansas  City  Downtown 

Missouri 

ILS  Rwy  3  Amdt  IB 

Effective:  10/29/93 

FDC  3/5947/MKa  R/P  Kansas  City 
Downtown,  Kansas  Qty,  MO.  ILS  Rwy  3 
Amdt  IB— Change  the  following— Missed 
Approach— 4  33  nrlles  after  Norge  LOM,  Dist 
to  THR  from  OM  4.33,  GS  ANT  999,  GS  ALT 
AT  OM  2185,  TCH  44.8.  This  becomes  ILS 
Rwy  3  Amdt  IC 

fackson 

Jackson  IntI 

Mississippi 

ILS  Rwy  15L  Amdt  7 

Effective:  1 1/02/93 

FDC  3/5670/IAN/  FI/P  Jackson  Intl. 
Jackson.  MS.  ILS  Rwy  15L  Amdt  7— NOTAM 
cancelled  by  3/5867. 

/ackson 

Jackson  IntI 

Mississippi 

NDB  Rwy  15L  AMDT  4 

Effective:  11/02/93 

FDC  3/5671/JAN/  FI/P  lackson  Intl. 
Jackson.  MS.  NDB  Rwv  15L  /^mdt  4  .  .  . 
NOTAM  cancelled  by  3/5867. 

Valentine 

Miller  Field 

Nebraska 

NDB  Rwy  31  /Vmdt  6 
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Effective:  10/28/93 

FDC  3/5907/VTN/  R/P  Miller  Field. 
Valentine.  NE.  NDB  Rwy  31  Amdt  6  .  .  . 
MSA  from  VTN  NDB  within  25  NM  350-170 
4000. 170-350  4600.  This  is  NDB  Rwy  31 
Amdt  6A. 

Newark 
Newark  IntI 

New  Jersey 

Procedures 

Effective:  10/14/93 

This  corrects  NOTAM  in  TL  93-23 

nx:  3/5781/EWR/  n/P  Newark  Intl. 
Newark.  NJ.  Procedures .  .  .  ref  the  following 
procs  chg  MSA  090-270  to  2000.  NDB  Rwy 
4L  Amdt  '9A"  becomes  Amdt  ■9B';  NDB  Rwy 
4R  Amdt  5  becomes  Amdt  5A;  ILS  Rwy  4L 
Amdt  11A  becomes  Amdt  11B;  ILS  Rwy  4R 
Amdt  8A  becomes  Amdt  8B;  ILS  Rwy  4R 
(CAT  II)  Amdt  8  becomes  Amdt  8A. 

Perry 

Perry  Muni 

Oklahoma 

VOR/DME  Rwy  17  Amdt  1 

Effective:  09/08/93 

FDC  3/5030/F22/  H/P  Perry  Muni.  Perry. 
OK.  Vor/Dme  Rwy  17  Amdt  1  ...  add  note 
.  .  .  use  Ponca  City  Alsfg.  when  not  received 
proc  NA.  This  is  Vor/Dme  Rwy  17  Amdt  1A. 

Cashing 
Gushing  Muni 

Oklahoma 

NDB  Rwy  35  Amdt  3A 

Effective:  09/03/93 

FDC  3/5108/CUH/  R/P  Cushing  Muni. 
Cushing.  OK.  NDB  Rwy  35  Amdt  3A  .  .  . 
MSA  from  Cushing  /CUH/NDB  3100.  Chg 
note  to  read  ...  Use  Oklahoma  City/Will 
Rogers  World  Alstg.  S-35  HAT  770  all  Cats. 
TDZE  890.  TrmI  Ries  .  .  .  Drops  Int  to 
Cushing  /CUH/  NDB  CRS  257.  Dist  9  8  NM. 
Last  Int  to  Cushing  /CUH/  NDB  CRS  099.  dist 
25.1  NM.  Totes  Int  to  Cushing  /CUH/  NDB 
dist  12.7  NM.  This  is  NDB  Rwy  35  Amdt  3B. 

San  Antonio 

San  Antonio  Intl 

Texas 

NDB  Rwy  12R  Amdt  20 

Effective:  10/28/93 

FDC  3/5900/SAT/  FI/P  San  Antonio  Intl. 
San  Antonio,  TX.  NDB  Rwy  12R  Amdt  20 
.  .  .  MSA  an  LOM  within  25  NM  .  .  .225- 
325  4100.  325-226  3200.  This  is  NDB  Rwy 
12RAmdt20A. 

San  Antonio 

San  Antonio  Intl 

Texas 

NDB  Rwy  30L  Amdt  11 

Effective:  10/28/93 

FDC  3/5901/SAT/  H/P  San  Antonio  Intl. 
San  Antonio.  TX.  NDB  Rwy  30L  /Vmdt  11 
.  .  .  MSA  and  LOM  within  25  NM  .  .  .  225- 
325  4100.  325-226  3200.  This  is  NDB  Rwy 
SOL  Amdt  11A. 

San  Antonio 

San  Antonio  Intl 

Texas 

ILS  Rwry  30L  Amdt  8 


Effective:  10/28/93 

FDC  3/5903/SAT/  FI/P  San  Antonio  Intl. 
San  Antonio.  TX.  ILS  Rwy  30L  Amdt  8  .  .  . 
Rwy  30R  TDZE  788.  Sidestep  Rwy  30R  HAT 
572.  This  is  ILS  Rwy  30L  Amdt  8A. 

San  Antonio 
San  Antonio  Intl 

Texas 

NDB  Rwy  3  Amdt  37 

Effective:  11/02/93 

FDC  3/5997/SAT/  FI/P  San  Antonio  Intl. 
San  Antonio.  TX.  NDB  Rwy  3  Amdt  37  .  .  . 
MSA  SA  LOM  within  25  NM  .  .  .  225-325 
4100.  325-226  3200.  Rwy  3  TDZE  786  HAT 
594  all  Cats.  Remove  note  .  .  .  VOR  required. 
This  is  NDB  Rwy  3  Amdt  37A. 

IFR  Doc.  93-28128  Filed  11-15-93:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

Delegation  of  authority  to  Regional 
Administrators 

CFR  Correction 

In  Title  17  of  the  Code  of  Federal 
Regulations,  parts  200  to  239,  revised  as 
of  June  1, 1993,  make  the  following 
correction.  On  page  36,  in  §  200.30-6, 
paragraph  (d)(l)(i)  was  inadvertently 
printed  incorrectly  and  paragraphs 
(d)(l)(ii),  (d)(2),  (d)(3),  and  (e)  were 
inadvertently  dropped  from  the  volume. 
The  reinstated  text  of  §  200.30-6. 
paragraphs  (d)  and  (e)  reads  as  follows: 

§  200.30-4    Delegation  of  authority  to 
Regional  Administrators. 

•        •        *        •        • 

(d)  With  res[>ect  to  the  Securities 
Exchange  Act  of  1934, 15  U.S.C.  78  et 
seq.: 

(1)  Pursuant  to  Rule  17a-5(a) 
(§240.17a-5(a)  of  this  chapter)  and  Rule 
17a-5(d)  (§240.17a-5(d)  of  this 
chapter): 

(i)  To  consider  applications  by 
brokers  and  dealers  for  extensions  of 
time  within  which  to  file  reports 
required  by  Rule  17a-5  (§  240.17a-5  of 
this  chapter)  and  to  grant  or  to  deny 
such  applications:  Provided,  Such 
applicant  is  advised  of  his  right  to  have 
such  denial  reviewed  by  the 
Commission;  and 

(ii)  To  grant  or  deny  requests  by 
brokers  and  dealers  for  the  approval  of 
a  change  of  date  for  the  annual  audited 
reports  required  by  Rule  17a-5 
(§  240.17a-5  of  this  chapter)  where  the 
report  will  not  be  as  of  a  date  more  than 
15  months  from  the  date  as  of  which  the 
last  preceding  annual  audited  report 
was  prepared:  Provided,  Such  applicant 


is  advised  of  his  right  to  have  such 
denial  reviewed  by  the  Commission. 

(2)  Pursuant  to  section  15(b)(2)(C)  of 
the  Act  (15  U.S.C.  78o(b)(2)(C)): 

(i)  To  delay  until  the  second  six 
month  period  from  registration  with  the 
Commission,  the  inspection  of  newly 
registered  broker-dealers  that  have  not 
commenced  actual  operations  within  six 
months  of  their  registration  with  the 
Commission;  and 

(ii)  To  delay  until  the  second  six 
month  period  from  registration  with  the 
Commission,  the  inspection  of  newly 
registered  broker-dealers  to  determine 
whether  they  are  in  compliance  with 
applicable  provisions  of  the  Act  and 
rules  thereunder,  other  than  financial 
responsibility  rules. 

(3)  Pursuant  to  Rule  0-4  (§  240.O-4  of 
this  chapter),  to  disclose  to  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System  and  the  Federal  Deposit 
Insurance  Corporation  and  to  the  state 
banking  authorities,  information  and 
documents  deemed  confidential 
regarding  registered  clearing  agencies 
and  registered  transfer  agents;  Provided 
That,  in  matters  in  which  the 
Commission  has  entered  a  formal  order 
of  investigation,  such  disclosure  shall  be 
made  only  with  the  concurrence  of  the 
Director  of  the  Division  of  Enforcement 
or  his  or  her  delegate,  and  the  General 
Counsel  or  his  or  her  delegate. 

(e)  With  respect  to  the  Investment 
Advisers  Act  of  1940, 15  U.S.C.  80b-l, 
et  seq.:  Pursuant  to  Rule  204-2(j)(3)(ii) 
(§  275.204-2(j)(3)(ii)  of  this  chapter),  to 
make  written  demands  upon  non- 
resident investment  advisers  subject  to 
the  provisions  of  such  rule  to  furnish  to 
the  Commission  true,  correct,  complete 
and  current  copies  of  any  or  all  books 
and  records  which  such  non-resident 
investment  advisers  are  required  to 
make,  keep  current  or  preserve  pursuant 
to  any  provision  of  any  rule  or 
regulation  of  the  Commission  adopted 
under  the  Investment  Advisers  Act  of 
1940,  or  any  part  of  such  books  and 
records  which  may  be  specified  in  any 
such  demand. 
•        *        •       •       •  ♦ 
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DEPARTIIENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Sodal  Security  Administration 

20  CFR  Part  404 

R)N0»6O-AO5» 

Consi<lerfng  an  Application  Filed 
Under  ttie  Railroad  Retirement  Act  as 
an  Application  for  Social  Security 
Benefits 

AGENCY:  Social  Security  Admiaistration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  We  are  amending  our 
regulation  to  clarify  that  an  application 
filed  with  the  Railroad  Retirement 
Board  (RRB)  for  an  annuity  under  the 
Railroad  Retirement  Act  of  1974  (WIA). 
as  amended,  is  also  an  application  for 
social  security  benefits  under  title  II  of 
the  Social  Security  Act  (the  Act),  unless 
the  applicant  specifies  otherwise.  This 
regulation  is  based  on  section  5(bl  of  the 
RRA. 

EFFECTIVE  DATE:  This  regulation  is 

effective  November  16. 1993. 

F0«  FURTHER  MHMMATX3N  CONTACT: 

Jadt  Schanberger.  Legal  Assistant.  3-B- 

1  Operations  Building.  6401  Security 

Boulevard,  Baltimore,  MD  21235.  (410) 

965-8471. 

SUPPLEMENTARY  INFORMATION:  The  RRA 
provides  benefits  for  railroad  employees 
and  their  spouses  and  survivors.  This 
program  is  coordinated  with  the  social 
security  programs  provided  under  title 
n  of  the  Act  to  provide  retirement, 
auxiliary,  survivor,  and  disability 
benefits  payable  on  the  basis  of  an 
individual's  work  in  the  railroad 
industry  and  in  woA  covered  by  social 
seciirity. 

Section  5(b)  of  the  RRA  (45  U.S.C 
231d(b))  provides  that  an  application 
filed  with  the  RRB  for  an  annuity  under 
section  2  of  the  RRA  (45  U.S.C  231a) 
shall,  i^less  the  applicant  specifies 
otherwise,  be  deemed  to  be  an 
application  for  any  benefit  to  which 
such  applicant  may  be  entitled  under 
either  the  RRA  or  title  D  of  the  Act 

The  Railroad  Unemployment 
hisurance  Act  (RUIA),  (45  U.S.C  3510) 
provides  unemplo>Tnent  and  sickness 
benefits  toqualifieid  employees  in  the 
railroad  industry.  However,  unlike  the 
RRA,  there  is  no  provision  in  the  RUIA 
for  considering  an  apphcation  filed  with 
the  RRB  for  unemployment  or  sickness 
benefits  under  the  RIJIA  as  an 
application  for  sodal  security  benefits. 

Our  current  regulation  §404.611 
provides  in  paragraph  (b)  that  an 
application  filed  with  the  RRB  on  one 


of  its  forms  is  also  considered  an 
application  for  social  security  benefits  if 
the  applicant  is  in  one  of  three  specified 
categories  of  qualified  claimants.  In 
applying  this  regulation,  we  consider  an 
application  filed  with  the  RRB  also  to  be 
an  application  for  social  security 
benefits  only  if  the  application  is  for  an 
annuity  under  section  2  of  the  RRA. 
This  treatment  is  based  on  the  provision 
of  section  5  (b)  of  the  RRA  discussed 
above  and  the  absence  of  a  parallel 
provision  in  the  RUIA,  or  m  any  other 
statute,  stating  that  an  application  filed 
with  the  RRB  for  benefits  under  the 
RUIA  is  also  an  application  for  social 
security  benefits. 

We  are  amending  §  404.611(b)  to 
clarify  that  only  an  application  filed 
with  the  RRB  on  one  of  its  forms  for  an 
annuity  under  section  2  of  the  RRA  is. 
unless  the  applicant  specifies  otherwise, 
also  an  application  for  social  security 
benefits.  Tliis  change  clarifies  our 
existing  regulation  to  reflect  more 
acciu^tely  the  procedure  we  have  been 
following  pursuant  to  section  5(b)  of  the 
RRA.  Further,  since  section  5(b)  of  the 
RRA  applies  to  all  applicants  for  an 
annuity  under  section  2  of  the  RRA. 
separate  references  to  the  three 
categories  of  claimants  now  listed  in 
§4G4.611(b)(l).(2),and(3)are 
unnecessary,  aijd  we  are  deleting  them 
fiom  the  regulation. 

On  October  19. 1992.  we  published  a 
proposed  rule  in  the  Federal  Register  at 
57  FR  47584  with  a  60-day  comment 
period.  We  received  no  comments.  We 
are.  therefore,  publishing  this  final  rule 
unchanged  fix)m  the  proposed  rule. 

Regulatory  Procednres 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  b^use  it  will  result  in  no 
program  or  administrative  costs  or 
savings.  It  simply  clarifies  existing 
policy  and  has  no  effect  on  the  amount 
of  benefit  payments  or  existing 
operating  procedures.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rule  affects  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  PubUc  Law  96- 
354.  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

This  final  rule  imooses  no  additional 
reporting  and  recordkeeping 


requiremenu  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security. 
Retirement  Insurance;  93.805  Social  Security- 
Survivora  InsuraDce) 

List  of  Subjects  in  20  CFR  Fart  404 

Administrative  practice  and 
procedure.  BUnd.  Disability  benefits. 
Old-Age.  Survivors,  and  Disability 
hisurance.  Repotting  and  recordkeeping 
requiremfflits.  Social  Security. 

Dated:  August  8, 1993. 

Lawrance  H.  IlioiHpsoa. 

Principal  Deputy  Coaimistioner  of  Social 
Security. 

Approved:  September  30. 1993. 
Donna  E.  Shalala. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  subpart  C  of 
part  404  of  20  CFR  chapter  III  as 
follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

1.  The  authority  citation  for  subpart  G 
of  part  404  continues  to  read  as  follows: 

Autherity:  Sect.  202  (i).  (j).  (o).  (p).  and  (r), 
205(a).  216(iX2).  223(b).  228(a).  and  1102  of 
the  Social  Security  Act  42  U.S.C  402  (1).  (j). 
(o),  (p).  and  (r).  405(a).  416(i)(2),  423(b). 
428(a).  and  1302. 

2.  Section  404.611  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$404411    FWng  of  application  wttti  Sodal 
Secuftty  AdmhrtstiaUoo. 

(b)  Effect  of  claims  filed  with  the 
Railroad  Retirement  Board.  Pursuant  to 
section  5(b)  of  the  Railroad  Retirement 
Act  of  1974.  as  amended.  45  U.S.C. 
231d(b),  if  you  file  an  application  with 
the  Raihoad  Retirement  Board  on  one  of 
its  forms  for  an  annuity  under  section  2 
of  the  Railroad  Retirement  Act  of  1974. 
as  amended.  45  U.S.C  231a.  unless  you 
specify  otherwise,  this  application  also 
will  be  an  application  for  any  benefit  to 
which  you  may  be  entitled  under  title 
n  of  the  Social  Security  Act 

(FR  Doc  93-27916  Filed  11-15-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  296 

Natioftal  Reconnaissance  Offic« 
Freedom  of  Information  Act  Program 
Regulation 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  flnal  rule  establishes  the 
National  Reconnaissance  Office  (NRO) 
regulation  governing  the  disclosure  of 
information  under  the  Freedom  of 
Information  Act  (FOIA)  and  conforms 
the  NRO's  rules  to  the  Department's 
FOIA  rule  and  schedule. 
EFFECTIVE  DATE:  October  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Healy.  (703)  892-0147. 
SUPPt^MENTARY  INFORMATION:  The  NRO 
published  a  proposed  rule  of  this  part 
on  August  5, 1993  (58  FR  41679).  No 
comments  were  received.  The  NRO  is 
adopting  the  proposed  rule  with 
minimal  changes.  This  rule  does  not 
constitute  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866.  Neither  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612),  nor  the  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Aqt  of  1980  (Pub. 
L.  96-511,  as  amended)  apply.  It  is 
hereby  certified  that  this  final  rule  does 
not  exert  a  significant  economic  impact 
on  a  significant  number  of  small 
entities.  This  determination  is  made 
based  upon  the  fact  that  the  rule  merely 
codifies  the  procedural  aspects  of  the 
NRO  Freedom  of  Information  Act 
Program,  which  includes  guidance  on 
how  and  from  whom  to  request 
information  pertaining  to  the  NRO; 
imposes  no  new  requirements,  rights,  or 
benefits  on  small  entities;  will  have 
neither  a  beneficial  nor  an  adverse  afliect 
on  small  entities,  and  is  not  a  major  rule 
under  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  32  CFR  Part  296 

Freedom  of  Information. 

Accordingly,  title  32,  chapter  I, 
subchapter  N  is  amended  to  add  part 
296  to  read  as  follow: 

PART  296— NATIONAL 
RECONNAISSANCE  OFFICE 
FREEDOM  OF  INFORMATION  ACT 
PROGRAM  REGULATION 

S«c 

296.1  Purpose. 

296.2  Definitions. 

296.3  Indexes. 

296.4  Procedures  for  request  of  records. 

296.5  Appeals. 


Authority:  5  U.S.C  552. 

f  296.1    Purpose. 

The  purpose  of  this  part  is  to  provide 
poUcies  and  procedures  for  the  National 
Reconnaissance  Office  (NRO) 
implementation  of  the  Freedom  of 
Information  Act  (FOIA),  and  to  promote 
uniformity  in  the  NRO  FOIA  program. 

S  296.2    Definitions. 

The  terms  used  in  this  rule,  with  the 
exception  of  the  following,  are  defined 
in  32  CFR  part  286. 

(a)  Freeaom  of  Information  Act 
Appellate  Authority.  The  Deputy 
Director,  NRO. 

(b)  Initial  Denial  Authority.  The 
Director,  External  Relations,  NRO,  or  the 
Acting  Director. 

§296.3    Indexes. 

The  NRO  does  not  originate  final 
orders,  opinions,  statements  of  policy, 
interpretations,  staff  manuals  or  ~ 
instructions  that  affect  a  member  of  the 
public  of  the  type  covered  by  the 
indexing  requirement  of  5  U.S.C. 
552(a)(2).  The  Director,  NRO,  has 
therefore  determined,  pursuant  to 
pertinent  statutory  and  executive  order 
requirements,  that  it  is  unnecessary  and 
impracticable  to  publish  an  index  of  the 
type  required  by  5  U.S.C.  552. 

§  296.4    Procedures  for  request  of  records. 

(a)  Requests.  Request  for  access  to 
records  of  the  National  Reconnaissance 
Office  may  be  filed  by  mail  addressed  to 
the  Director,  External  Relations, 
National  Reconnaissance  Office,  1040 
Defense  Pentagon,  Washington,  D.C. 
20301-1040.  Requests  need  not  be  made 
on  any  special  form  but  must  be  by 
letter  or  other  written  statement 
identifying  the  request  as  a  Freedom  of 
Information  Act  request  and  setting 
forth  sufficient  information  reasonably 
describing  the  requested  record.  All 
request  should  contain  a  wiUingness  to 
pay  assessable  FOIA  fees. 

(b)  Determination  and  notification. 
When  the  requested  record  has  been 
located  and  identified,  the  Initial  Denial 
Authority  shall  determine  whether  the 
record  is  one  which,  consistent  with 
statutory  requirements,  executive  orders 
and  appropriate  directives,  may  be 
released  or  should  be  exempted  under 
the  provisions  of  5  U.S.C.  552. 
Normally,  the  Initial  Denial  Authority, 
shall  notify  the  requester  of  the 
determination  within  10  working  days 
of  the  receipt  of  the  request. 

(c)  Extension  of  response  time.  In 
unusual  circumstances,  when  additional 
time  is  needed  to  respond,  normally  the 
Initial  Denial  Authority  shall  notify  the 
requester  in  writing  within  the  initial 
response  period  of  the  delay,  the 


reasons  therefore,  and  if  specified,  a 
date,  not  to  exceed  10  working  days,  on 
which  a  determination  is  expected  to  be 
dispatched.  When  a  significant  number 
of  requests  have  been  received,  e.g.,  10 
or  more,  the  requests  shall  be  initially 
processed  in  order  of  receipt.  However, 
this  does  not  preclude  the  Initial  Denial 
Authority  from  completing  action  on  a 
request  which  can  be  easily  answered, 
regardless  of  its  ranking  within  the 
order  .of  receipt. 

(d)  Fees.  (1 J  Genera/.  As  a  component 
of  the  Department  of  Defense,  the 
applicable  published  Department  rules 
and  schedules  with  respect  to  the 
schedule  of  fees  chargeable  and  waiver 
of  fees  will  also  be  the  policy  of  NRO. 
See  32  CFR  286.33. 

(2)  Advance  payments,  (i)  Where  a 
total  fee  to  be  assessed  is  estimated  to 
exceed  $250,  advance  payment  of  the 
estimated  fee  will  be  required  before 
processing  of  the  request,  except  where 
assurances  of  full  payment  are  received 
from  a  requester  with  a  history  of 
prompt  payment.  Where  a  requester  has 
previously  failed  to  pay  a  fee  within  30 
calendar  days  of  the  date  of  the  billing, 
the  requester  will  be  required  to  pay  the 
full  amount  owed,  plus  any  applicable 
interest,  or  demonstrate  that  he  or  she 
has  paid  the  fee,  as  well  as  make  an 
advance  payment  of  the  full  amount  of 
any  estimated  fee  before  processing  of  a 
new  or  pending  request  continues. 

(ii)  For  all  other  rwquests,  advance 
payment,  i.e.,  a  payment  made  before 
work  is  commenced,  will  not  be 
required.  Payment  owed  for  work 
already  completed  is  not  an  advance 
payment;  however,  responses  will  not 
be  held  pending  receipt  of  fees  from 
requesters  with  a  history  of  prompt 
payment.  Fees  should  be  paid  by 
certified  check  or  postal  money  order 
forwarded  to  the  Director,  External 
Relations,  and  made  payable  to  the 
Treasurer  of  the  United  States. 

S  296.5    Appeals. 

Any  person  denied  access  to  records, 
denied  a  fee  waiver,  or  who  considers 
a  no  record  determination  to  be  adverse 
in  nature,  may,  within  60  days  after 
notification  of  such  denial,  file  an 
appeal  to  the  Freedom  on  Information 
Act  Appellate  Authority,  National 
Reconnaissance  Office.  Such  an  appeal 
shall  be  in  writing  addressed  to  the 
Freedom  of  Information  Act  Appellate 
Authority.  National  Reconnaissance 
Office,  1040  Defense  Pentagon, 
Washington,  DC  20301-1040.  shall 
reference  the  initial  denial,  and  shall 
contain  in  sufficient  detail  and 
particularity,  the  grounds  upon  which 
the  requester  believes  the  release  of  the 
information,  or  granting  of  the  fee 
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waiver,  is  required.  The  Freedom  of 
Information  Act  Appellate  Authority 
shall  normally  make  a  final 
determination  on  an  appeal  within  20 
working  days  after  receipt  of  the  appeal. 

Dated:  November  9.  1993. 
L.M.  Byaam, 

Alternate  OSD  Federal  Register  Uaison 

Officer.  Department  of  Defense. 

IFR  Doc.  93-28028  Filed  11-15-93:  8:45  am] 
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Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 


SUMMARV:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  TYPHOON 
(PC  5)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  c»mply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interferi^ig  with  its  special  functions  as 


a  naval  patrol  craft.  The  intended  effect 
of  this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 
EFFECTIVE  DATE:  October  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R.  Rossi,  JAGC,  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General.  Navy  Department. 
200  Stovall  Street.  Alexandria.  VA 
22332-2400.  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  TYPHOON  (PC  5)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Rule 
23(a)(ii).  pertaining  to  display  of  a 
masthead  light  and  a  second  (after) 
masthead  light  on  vessels  exceeding  50 
meters  in  length;  Annex  I,  paragraph 
2(k).  pertaining  to  the  vertical  distance 
between  the  forward  and  after  anchor 
lights  and  the  height  of  the  forward 
anchor  light  above  the  hull;  Rule  21(c). 
pertaining  to  location  of  the  stemlight. 
without  interfering  with  its  special 
functions  as  a  naval  patroltraft.  The 
Judge  Advocate  General  of  the  Navy  has 
also  certified  that  the  number  of 

Table  Three 


masthead  lights  displayed  and  the 
location  of  the  other  mentioned  lights 
are  in  closest  possible  compliance  with 
the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
number  and  placement  of  lights  on  USS 
TYPHOON  (PC  5)  in  a  manner 
differently  from  that  prescribed  herein 
will  adversely  affect  the  vessel's  ability 
to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

PART  70&-{AMENDED] 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Three  of  §  706.2  is  amended 
by  revising  the  column  headings  and 
adding  the  following  ship: 

§706.2  Certincations  of  tt>e  Secretary  of 
Navy  under  Executive  Order  1 1964  and  33 
U.S.C.  1605. 


essel 


Number 


Mastt)ead 

lights  arc  of 

vistoilrty; 

Rule  21(a) 


Side  lights 

arc  of  visi- 

tNlity:  Rule 

21(b) 


Stem  light 
arc  of  visi- 
bility; Rule 
21(c) 


Sideiigtns 

distance  in- 
board of 

ship's  sides 
in  meters 

§  3(b)  Annex 
1 


Stern  light, 
distance  for- 
ward of 
stem  in  me- 
ters; Rule 
21(c) 


Forward  arv 
chor  light, 

height 

above  huV 

in  nneters 

§2(K) 

Annex  1 


Anctxy  lights 
relationship  of 
aft  light  to  for- 
ward light  in 
meters  §2(K) 
Annex  1 


U.S.S.  Tyohoon PC  5 


'Only 


r 


towing. 


Dated:  October  18. 1993. 
H.E.  Grant. 

Rear  Admiral.  JAGC.  U.S.  Navy.  Acting  fudge 

Advocate  General. 

IFR  Doc.  93-28070  Filed  11-15-93;  8:45  ami 
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32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  Intemationai  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  Intemationai 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  refiect  that 


125.5 


3.0    1.1  betow. 


the  Judge  Advocate  General  of  the  Navy 
has  determined  that  U.S.S.  Monsoon  (PC 
4)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  patrol  craft.  The  intended  effect 
of  this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 

EFFECTIVE  DATE:  October  18.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R.  Rossi.  JAGC.  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
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Advocate  General.  Navy  Department. 
200  Stovall  Street.  Alexandria.  VA 
22332-2400.  Telephone  number.  (703) 
325-9744. 

SUPPtEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605.  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
U.S.S.  Monsoon  (PC  4)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Rule 
23(a](ii),  pertaining  to  display  of  a 
masthead  light  and  a  second  (after) 
masthead  light  on  vessels  exceeding  50 
meters  in  length;  Annex  I,  paragraph 
2(k).  pertaining  to  the  vertical  distance 
between  the  forward  and  after  anchor 


lights  and  the  height  of  the  forward 
anchor  light  above  the  hull;  Rule  21(c). 
pertaining  to  location  of  the  stemlight. 
without  interfering  with  its  special 
functions  as  a  naval  patrol  craft.  The 
Judge  Advocate  General  of  the  Navy  has 
also  certified  that  the  number  of 
masthead  lights  displayed  and  the 
location  of  the  other  mentioned  lights 
are  in  closest  possible  compliance  with 
the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
number  and  placement  of  lights  on 
U.S.S.  Monsoon  (PC  4)  in  a  manner 
differently  ftt)m  that  prescribed  herein 

Table  Three 


will  adversely  affect  the  vessel's  ability 
to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water). 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Three  of  §  706.2  is  amended 
by  revising  the  column  headings  and 
adding  the  following  ship: 

S  706.2    Certtflcatlons  of  ttte  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Vessel 


Number 


Masttiead 

ligtits  arc  of 

vrsibtlrty; 

Rule  21(a) 


Sidelights 

arc  of  vts»- 

btJity:  Rule 

21(b) 


Stem  light 

arc  of  vtsi- 

bilrty;  Rule 

21(c) 


oKjO  ngnts 
distance  in- 
board of 
ship's  sxles 
in  meters; 
§3(b)  Annex 
1 


Stern  light, 
distance  for- 
ward of 
stem  in  me- 
ters; Rule 
21(c) 


Forward  ar>- 
chor  ligf*. 

height 
above  huU 
in  nneters; 

§2(K) 
Annex  1 


Anchor  lights 
relationship  of 
aft  light  to  for- 
ward light  in 
meters;  §2(K) 
Annex  1 


U.S.S.  hUonsoon PC  4 


'25.5 


3.0    1.1  below. 


■  Only  when  towing. 


Dated:  October  18, 1993. 
H.E.  Grant. 

Rear  Admiral.  JAGC,  U.S.  Navy.  Acting  Judge 
Advocate  General. 

IFR  Doc  9J-28073  Filed  11-1S-93;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  36  and  44 
RIN  2900-AG13 

Loan  Guaranty:  Limited  Denial  of 
Participation  in  tt>e  Loan  Guaranty 
Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION;  Final  regulatory  amendments. 

StiMMARY:  The  Department  of  Veterans 
Afiiairs  (VA)  is  amending  its  loan 
guaranty  regulations  to  relocate  and 
update  certain  provisions  governing  the 
suspension  and  debarment  of 
participants  from  the  VA  guaranteed 
home  loan  program.  These  amendments 
clarify  the  procedures  to  be  followed  by 
VA  field  facilities  when  excluding  loan 


guaranty  program  participants  within 
their  jurisdictional  areas  from 
participation,  generally  for  periods  of  up 
to  one  year. 

EFFECTIVE  DATE:  December  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Judith  A.  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Beneflts 
Administration,  Department  of  Veterans 
Affairs,  Washington,  DC  20420,  (202) 
233-3042. 

SUPPLEMENTARY  INFORMATION:  On  May  3. 
1993,  VA  published  in  the  Federal 
Register  (58  FR  26282)  proposed 
regulatory  amendments  to  38  CFR  Parts 
36  and  44.  Public  comments  were 
requested  on  a  proposal  to  revise  and 
relocate  to  part  44  certain  provisions  of 
part  36  governing  the  suspension  of 
program  participants  from  VA's  Loan 
Guaranty  Program.  These  revised 
provisions  were  to  be  placed  into  a  new 
subpart  G  of  part  44  entitled  "Limited 
Denial  of  Participation  in  the  Loan 
Guaranty  Program."  Please  refer  to  the 
May  3, 1993.  Federal  Register  for  a 
complete  discussion  of  the  proposed 
amendments.  No  comments  were 


received  on  the  proposed  amendments. 
Accordingly,  VA  is  adopting  the 
regulatory  amendments  as  originally 
proposed. 

The  Secretary  hereby  certifies  that 
these  final  regulatory  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  title  5,  United  States 
Code,  section  601-612.  These 
regulations  essentially  transpose  VA 
regulations  regarding  exclusion  from  the 
loan  guaranty  program  from  part  36  to 
part  44,  where  they  will  be  located  with 
VA's  Government-wide  debarment 
regulations.  The  final  regulations  also 
update  the  archaic  language  in  the 
current  part  36  suspension  regulations. 
Pursuant  to  5  U.S.C.  605(b).  these 
regulations  are  exempt  from  the  initial 
and  final  regulatory  analysis 
requirements  of  sections  603  and  604. 

The  Secretary  certifies  that  this  final 
rule  will  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  Chapter  35. 
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Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114 
and  64.119. 

List  of  Subjects  in  38  CFR  Parts  36  and 
44 

Administrative  practice  and 
procpdure,  Condominium.  Grants.  Grant 
programs.  Housing,  Loan  programs- 
housing  and  community  development. 
Manufactured  homes,  Reporting  and 
recordkeeping  requirements.  Veterans. 

These  amendments  are  made  under 
tlie  authority  granted  the  Secretary  by 
sections  501(a)  and  3703(c)  of  title  38, 
United  States  Code. 

Approved:  October  7. 1993. 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  parts  36  and  44.  are 
amended  as  set  forth  below. 

PART36-L0AN  GUARANTY 

1.  The  authority  citation  for 

§§  36.4201  through  36.4287  continues  to 
read  as  follows: 

Authority:  Sections  36.4201  through 
36.4287  issued  under  38  U.S.C  501(a),  3712. 

2.  Sections  36.4233  and  36.4235  are 
removed. 

3.  The  authority  citation  for 

§§  36.4300  through  36.4375  continues  to 
read  as  follows: 

Authority:  Sections  36.4300  through 
36.4375  issued  under  38  U.S.C  501(a). 

4.  Sections  36.4331,  36.4341.  and 
36.4361  are  removed. 

PART  44— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

5.  The  authority  citation  for  part  44  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  501(a)  and  3703(c): 
E.O.  12549;  E.O.I  2689. 

6.  Sections  44.700  through  44.713  are 
added  to  read  as  follows: 

Subpart  G-4.imlted  Denial  of 
Participation 


44.700    General. 
44.705    Causes  for  a  limited  denial  of 
participation. 

44.710  Scope  and  period  ofa  limited  denial 
of  participation. 

44.711  Notice. 

44.712  Conference. 

44.713  Appeal. 

§44.700    General. 

Field  Facility  Jirectors  are  authorized 
to  order  a  limited  denial  of  participation 


affecting  any  participant  or  contractor 
and  its  affiliates  except  lenders  and 
manufactured  home  manufacturers.  In 
each  case,  even  if  the  offense  or 
violation  is  ofa  criminal,  fraudulent  or 
other  serious  nature,  the  decision  to 
order  a  limited  denial  of  participation 
shall  be  discretionary  and  in  the  best 
interests  of  the  Government. 

§44.705    Causes  for  a  limited  denial  of 
participation. 

(a)  Causes.  A  limited  denial  of 
participation  shall  be  based  upon 
adequate  evidence  of  any  of  the 
following  causes: 

(1)  Irregularities  in  a  participant's  or 
contractor's  performance  in  the  VA  loan 
guaranty  program; 

(2)  Denial  of  participation  in  programs 
administered  by  the  Department  of 
Housing  and  Urban  Development  or  the 
Department  of  Agriculture.  Fanners 
Home  Administration; 

(3)  Failure  to  satisfy  contractual 
obligations  or  to  proceed  in  accordance 
with  contract  specifications; 

(4)  Failure  to  proceed  in  accordance 
with  VA  requirements  or  to  comply 
with  VA  regulations; 

(5)  Construction  deficiencies  deemed 
by  VA  to  be  the  participant's 
responsibility; 

(6)  Falsely  certifying  in  connection 
with  any  VA  program,  whether  or  not 
the  certification  was  made  directly  to 
VA; 

(7)  Commission  of  an  offense  or  other 
cause  listed  in  §  44.305; 

(8)  Violation  of  any  law,  regulation,  or 
procedure  relating  to  the  application  for 
guaranty,  or  to  the  performance  of 
obligations  incurred  pursuant  to  a 
commitment  to  guaranty; 

(9)  Mailing  or  procuring  to  be  made 
any  false  statement  for  the  purpose  of 
influencing  in  any  way  an  action  of  the 
Department; 

(10)  Imposition  ofa  limited  denial  of 
participation  by  any  other  VA  field 
facility; 

(b)  Indictment.  A  criminal  indictment 
or  information  shall  constitute  adequate 
evidence  for  the  purpose  of  limited 
denial  of  participation  actions. 

(c)  Limited  denial  of  participation. 
Imposition  of  a  limited  denial  of 
participation  by  a  VA  field  facility  shall, 
at  the  discretion  of  any  other  VA  field 
facility,  constitute  adequate  evidence  for 
a  concurrent  limited  denial  of 
participation.  Where  such  a  concurrent 
limited  denial  of  participation  is 
imposed,  participation  may  be  restricted 
on  the  same  basis  without  the  need  for 
an  additional  conference  or  further 
hearing. 


§44.710    Scope  and  period  of  a  limned 
denial  of  participation. 

(a)  Scope  and  Period.  The  scope  ofa 
limited  denial  of  participation  shall  be 
as  follows: 

(1)  A  limited  denial  of  participation 
extends  only  to  participation  in  the  VA 
Loan  Guaranty  Program  and  sfiall  be 
effective  only  within  the  geographic 
jurisdiction  of  the  office  or  offices 
imposing  it. 

(2)  The  sanction  may  be  imposed  for 

a  period  not  to  exceed  12  months  except 
for  unresolved  construction 
deficiencies.  In  cases  involving 
construction  deficiencies,  the  builder 
may  be  excluded  for  either  a  period  not 
to  exceed  12  months  or  for  an 
indeterminate  period  which  ends  when 
the  deficiency  has  been  corrected  or 
otherwise  resolved  in  a  manner 
acceptable  to  VA. 

(b)  Effectiveness.  The  sanction  shall 
be  effective  immediately  upon  issuance, 
and  shall  remain  effective  for  the 
prescribed  period.  If  the  cause  for  the 
limited  denial  of  participation  is 
resolved  before  the  expiration  of  the 
prescribed  period,  the  official  who 
imposed  the  sanction  may  terminate  it. 
The  imposition  ofa  Hmited  denial  of 
participation  shall  not  affect  the  right  of 
the  Department  to  suspend  or  debar  any 
person  under  this  part. 

(c)  Affiliates.  An  affiliate  or 
organizational  element  may  be  included 
in  a  limited  denial  of  participation 
solely  on  the  basis  of  its  affiliation,  and 
regardless  of  its  knowledge  of  or 
participation  in  the  acts  providing  cause 
for  the  sanction.  The  burden  of  proving 
that  a  particular  affiliate  or 
organizational  element  is  capable  of 
meeting  VA  requirements  and  is 
currently  a  responsible  entity  and  not 
controlled  by  the  primary  sanctioned 
party  (or  by  an  entity  that  itself  is 
controlled  by  the  primary  sanctioned 
party)  is  on  the  affiliate  or 
organizational  element. 

§44.711    Notice. 

(a)  Generally.  A  limited  denial  of 
participation  shall  be  initiated  by 
advising  a  participant  or  contractor,  and 
any  specifically  named  affiliate,  by 
certified  mail,  return  receipt  requested: 

(1)  That  the  sanction  is  effective  as  of 
the  date  of  the  notice; 

(2)  Of  the  reasons  for  the  sanction  in 
terms  sufficient  to  put  the  participant  or 
contractor  on  notice  of  the  conduct  or 
transaction(s)  upon  which  it  is  based; 

(3)  Of  the  cause(s)  relied  upon  under 
§  44.705  for  imposing  the  sanction; 

(4)  Of  the  right  to  request  in  writing, 
within  30  days  of  receipt  of  the  notice, 
a  conference  on  the  sanction,  and  the 
right  to  have  such  conference  held 
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within  10  business  days  of  receipt  of  the 
request; 

(5)  Of  the  i>otential  effect  of  the 
sanction  and  the  impact  on  the 
participant's  or  contractor's 
participation  in  Departmental  programs, 
specifying  the  program(8)  involved  and 
the  geographical  area  affected  by  the 
action. 

(b)  Notification  of  action.  After  30 
days,  if  no  conference  has  been 
requested,  the  official  imposing  the 
limited  denial  of  participation  will 
notify  VA  Central  Office  of  the  action 
taken  and  of  the  fact  that  no  conference 
has  been  requested.  If  a  conference  is 
requested  within  the  30-day  period,  VA 
Central  Office  need  not  be  notified 
imless  a  decision  to  affirm  all  or  a 
portion  of  the  remaining  period  of 
exclusion  is  issued.  VA  Central  Office 
will  notify  all  VA  field  offices  of 
sanctions  imposed  and  still  in  effect 
under  this  subpart. 

144.712  ContarwK*. 

Upon  receipt  of  a  request  for  a 
conference,  the  official  imposing  the 
sanction  shall  arrange  such  a  conference 
with  the  participant  or  contractor  and 
may  designate  another  official  to 
conduct  the  conference.  The  participant 
shall  be  given  the  opportunity  to  be 
heard  within  10  business  days  of  receipt 
of  the  request.  This  conference 
precedes,  and  is  in  addition  to,  the 
formal  hearing  provided  if  an  appeal  is 
taken  under  §  44.713.  Although  formal 
rules  of  procedure  do  not  apply  to  the 
conference,  the  participant  or  contractor 
may  be  represented  by  counsel  and  may 
present  all  relevant  information  and 
materials  to  the  official  or  designee. 
After  consideration  of  the  information 
and  materials  presented,  the  official 
shall,  in  writing,  advise  the  participant 
or  contractor  of  the  decision  to 
withdraw,  modify  or  affirm  the  limited 
denial  of  participation.  If  the  decision  is 
made  to  affirm  all  or  a  portion  of  the 
remaining  period  of  exclusion,  the 
participant  shall  be  advised  of  the  right 
to  request  a  formal  hearing  in  writing 
within  30  days  of  receipt  of  notice  of 
decision.  This  decision  shall  be  issued 
promptly,  but  in  no  event  later  than  20 
days  after  the  conference  and  receipt  of 
materials. 

144.713  Appeal. 

Where  the  decision  is  made  to  affirm 
all  or  a  portion  of  the  remaining  period 
of  exclusion,  any  participant  desiring  an 
appeal  shall  file  a  written  request  for  a 
hearing  with  the  Under  Secretary  for 
Benefits.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue, 
Washington,  DC  20420.  This  request 
shall  be  filed  within  30  days  of  receipt 


of  the  decision  to  affirm.  If  a  hearing  is 
requested,  it  shall  be  held  in  accordance 
with  the  procedures  set  forth  at 
§§  44.313  and  44.314.  Where  a  limited 
denial  of  participation  is  followed  by  a 
suspension  or  debarment,  the  limited 
denial  of  participation  shall  be 
superseded  and  the  appeal  shall  be 
heard  solely  as  an  appeal  of  the 
suspension  or  debarment. 

(FR  Doc.  93-27923  Filed  11-15-93;  8:45  am] 
BtLUNO  cooc  nao-ei-^ 


POSTAL  SERVICE 

39CFRPwt111 

Changes  In  Preferred  Postal  Rates- 
Second-,  Third-  and  Fourth-Claaa  Mail 

AQEMCY:  Postal  Service. 
ACTION:  Postage  rate  changes. 

summary:  Under  the  provisions  of  the 
Revenue  Forgone  Reform  Act  signed 
into  law  October  28, 1993,  the  second- 
class  in-county  rates,  the  advertising 
zone  rates  for  issues  of  second-class 
classroom  and  nonprofit  publications 
that  contain  more  than  10  percent 
advertising,  and  the  zone  1  and  2  rates 
for  science-of-agriculture  publications 
will  change.  The  special  bulk  third-class 
rates  will  change  for  matter  other  than 
flats.  In  addition,  publishers  will  be 
allowed  to  mail  books  and  other  ehgible 
materials  at  the  fointh-class  library  rate 
only  if  they  are  mailed  in  response  to  a 
purchase  order  fi'om  a  qualifying 
institution  or  organization. 

EFFECTIVE  DATE:  The  Board  of  Governors 
directed  that  the  changes  pertaining  to 
postage  rates  and  the  new  criterion  that 
publishers  must  meet  to  mail  materials 
at  the  library  rates  be  implemented 
effective  12:01  a.m.,  November  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Collins,  (202)  268-5316. 
SUPPLEMENTARY  INFORMATKM:  Under  the 
provisions  of  the  Revenue  Forgcme 
Reform  Act,  the  postage  rates  for  the 
advertising  portion  of  second-class 
special  rate  and  classroom  rate 
pubhcations  will  be  the  same  as  the 
rates  applicable  for  second-class  regular 
rate  pubhcations  when  copies  of  an 
issue  or  edition,  if  applicable,  of  such 
publications  contain  more  than  10 
percent  advertising;  the  science-of- 
agriculttire  rates  will  be  75  per  cent  of 
the  rates  charged  for  regular  rate 
publications  qualifying  for  delivery 
office,  SCF  and  zones  1  and  2  rates;  and 
the  postage  rates  for  special  bulk  third- 
class  matter  other  than  flats  will  change; 
publishers  will  be  allowed  to  mail 
qualifying  materials  at  the  library  rates 


only  if  the  materials  are  sent  in  response 
to  a  purchase  order  from  a  qualifying 
institution  or  organization.  The  Act  also 
contains  restrictions  on  the  kinds  of 
materials  that  will  be  eligible  for 
mailing  at  the  special  bulk  third-class 
rates.  Such  changes  will  not  be  effective 
before  January  1, 1994,  and  a  proposed 
rule  regarding  the  restrictions  will  be 
published  in  the  Fedmal  Register  for 
comment  by  affiacted  customers  and 
interested  parties. 

The  Postal  Service  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  111— (AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  V.S.C.  552(a);  39  U.S.C.  101, 
401,  403.  404.  3001-3011.  3201-3219.  3403- 
3406,  3621.  5001. 

2.  Section  £419  of  the  Domestic  Mail 
Manual  is  revised  to  make  it  clearer  that 
certain  materials  may  be  sent  between 
qualifying  institutions,  organizations 
and  individuals  at  the  library  rate,  and 
to  incorporate  the  criterion  that 
publishers  must  meet  to  mail  at  such 
rates. 

Effective  November  21, 1993,  the 
Domestic  Mail  Manual  is  amended  as 
follows: 

Rates  and  Fees  Module 


Eligibility  Module 


E419    Library  Rate 

•        •        *        •        • 

(Former  section  1.6  is  deleted  and  old 
sections  1.7, 1.8,  and  1.9  are 
renumbered  as  1.6, 1.7,  and  1.8, 
respectively,  and  section  1.4  is  amended 
to  read  as  follows) 

1 .4    Mailable  Items  Sent  Between 

The  following  items  may  be  mailed  at 
the  library  rate  when  .sent  between:  (1) 
Schools,  colleges,  universities,  public 
libraries,  museums,  herbariums,  and 
nonprofit  religious,  educational, 
scientific,  philanthropic  (charitable), 
agricultural,  labor,  veterans',  and 
fraternal  organizations  or  associations, 
(2)  any  such  institution,  organization,  or 
association,  and  an  individual  who  has 
no  financial  interest  in  the  sale, 
promotion,  or  distribution  of  the 
materials,  or  (3)  any  such  institution. 
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organization,  or  association,  and  a 
publisher,  if  such  institution, 
organization,  or  association  has  placed 
an  order  to  purchase  such  materials  for 
delivery  to  itself: 

a.  Books,  consisting  wholly  of  reading 
matter,  scholarly  bibliography,  or 
reading  matter  with  incidental  blank 
spaces  for  notations  and  containing  no 
advertising  except  for  incidental 
announcements  of  books. 

b.  Printed  music,  whether  in  bound  or 

sheet  form 

c.  Bound  volumes  of  academic  theses  in 

typewritten  or  duplicated  form. 

d.  Periodicals,  whether  bound  or 

unbound.  " 

e.  Sound  recordings. 

f.  Other  library  materials  in  printed, 

duplicated,  or  photographic  form  or 
in  the  form  of  unpublished 
manuscripts. 

g.  Museum  materials,  specimens. 

collections,  teaching  aids,  printed 


matter,  and  interpretive  materials 
for  informing  and  furthering  the 
educational  work  and  interests  of 
museums  and  herbariums. 

(In  1.5  change  heading  to  "Mailable 

Items  Sent  to  or  From") 

•        •        »        *        « 

3.  Sections  R200,  R300  and  R400  are 
revised  to  include  the  new  postage  rates 
for  second-,  third-  and  fourth-class 
library  rate  mail. 

R200    Second-Class  Mail 


2.0  In-County  Rates 

2. 1  Per  pound  or  fraction 


3.0  Special  Nonprofit  Rates 

3.1  Pound  rates  are 

For  the  nonadvertising  portion — 
$0,107  per  pound  or  fraction.  For  the 
advertising  portion,  per  pound  or 
fraction: 


Zone 


Delivery  office 
All  others  


Rate 


Zone 

Rate 

Delivery  office 

SO  IfiA 

SCF  

.178 
.196 
.204 
.224 
.258 
.292 
.332 
.367 

1  and  2 

3 

4 

5 

6 

7 

8 

$0,107 
.117 


3.2    Piece  Rates  Per  Addressed  Piece 


Level 


G  .. 

H3 

H5 

II  .. 

12.. 

13.. 


4.0    Cla 


Regu- 
lar 


$0,170 
.127 
.127 


.087 
.082 


ZifHA 
(letter- 
Size) 


$0,163 
.123 
.123 


Barcoded 
(letter- 
size) 


$0,153 
.117 
.110 


ZIP+4 
barcoded 
(flat-size) 


$0,147 
.112 
.112 


lassroom  Rates 

4. 1     Pound  rates  are 

For  the  nonadvertising  portion — 
$0,107  per  pound  or  fraction.  For  the 
advertising  portion,  per  pound  or 
fraction: 


Zone 

Rate 

Delivery  office 

$0  168 

SCF  

17a 

1  and  2  

196 

3 

?04 

4 

P9d 

5 

.258 

Zone 


6 
7 
6 


Rate 


.292 
.332 
.367 


4.2    Piece  Rates  Per  Addresses  Piece 


Level 


G  . 

H3 

H5 

11  .. 

12  .. 

13  .. 


Regu- 
lar 


$0,170 
.127 
127 
.089 
.087 
.082 


ZIP+4 
(letter- 
size) 


$0,163 
.123 
.123 


Barcoded 
(letter- 
size) 


$0,153 
.117 
.110 


ZIP+4 
Barcoded 

(fiat-size) 


$0,147 
.112 
.112 


5.0  Science-of-Agriculture  Rates 

5. 1  Pound  rates  are 

For  the  nonadvertising  portion — 
$0,147  per  pound  or  fraction.  For  the 
advertising  portion,  per  pound  or 
fraction: 


Zone 


Delivery  office 


Rate 
$0,126 


Zone 

Rate 

SCF  

134 

1  and  2 

147 

3 

.204 
.224 
.258 
.292 
.332 
.367 

4 

5 „ _ _ 

6 

7 

8 : 

R300    Third-class  Mail 


6.0    Special  Bulk  Third-CIass  Letter- 
Size  Minimum  Per  Piece  Rates— Pieces 
0.2085  LB.  (3. 3363  OZ)  or  Less 
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Entry  d»- 

Nonautomatmn  rates 

AutofnatM)  rates 

counl 

Basic 

3/5 

Carrief  route 

Saturation 
W-S 

Basic 
ZIP*  4 

3«ZIP*4 

Basic 
t>arcoded 

3-Oigit 
t>afcoded 

5-Oigit 
ttarcoded 

None  

BMC 

SCF  

Delivery 
unit  

0.113 
.101 
.096 

0.100 
.088 
.083 

0.076 
.064 
.059 

.054 

0.073 
.061 
.066 

.051 

0.106 
.094 
.089 

0.096 
.084 
.079 

0.096 
.084 
.079 

0.090 
.078 
.073 

0.083 
.071 
.066 

R400    Fourth-Class  Mail 
6.0    Library  Rates 


Library  rale  weight  not  exceeding 
pounds 


Ubrary  rate  we«ght  not  exceeding 
pounds 


1 
2 
3 

4. 

5. 

6 

7, 

8. 

9 

10. 

11  . 

12. 

13. 

14  . 

15. 

16. 

17. 

18. 

19. 
20. 
21  . 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31  . 
32. 
33. 
34  . 
35. 
36. 
37. 
38. 
39. 
40. 
41  .. 
42.. 
43.. 
44  .. 
45.. 
46.. 
47.. 
48.. 
49.. 
50.. 
51  .. 
52.. 
53.. 
54.. 
55.. 
56.. 
57.. 


Postage 


622 
8.34 
8.46 
8.58 
8.70 
8.82 
8.94 
9.06 
9.18 
9.30 
9.42 
9.54 
9.66 


58 „ 

Postage  59 _ „ 

60 

0.66  61  

0.90  g 

1.14  ^ 

1.38  

1  62  ^ 

2.10  ^ 

'S  % 

2.58 

2.70       A  transmittal  letter  making  these 

2.82  changes  in  the  Domestic  Mail  Manual 

2.94  will  be  published  and  transmitted 

3.06  automatically  to  subscribers.  Notice  of 

3 1^  issuance  of  the  transmittal  letter  will  be 

3  ^2  published  in  the  Federal  Register  as 

3  54  providedby  39  CFR  111.3. 

3  66  Stanley  F.  Mires. 

3.78  Chief  Counsel,  Legislative. 

3^  [FR  Doc.  93-28087  Filed  11-15-93;  8:45  am) 

4.26  ^^ 

4  38 

4  50  ENVIRONMENTAL  PROTECTION 

462  AGENCY 

4.74 

4  86  40  CFR  Part  271 

5?®  [FRL  4797-5] 

I  g  Georgia;  Final  Authorization  of 

g^  Revisions  to  State  Hazardous  Waste 

5.58  ^nsQement  Program 

s  R?  AGENCY:  Environmental  Protection 

l^  Agency. 

6  06  ACTION:  Immediate  final  rule. 

fi   1  ft  ~~  " 

6  30  ^*****''^=  Georgia  has  applied  for  final 

6  42  authorization  of  revisions  to  its 

6  54  hazardous  waste  program  under  the 
6.66  Resource  Conservation  and  Recovery 
6.78  Act  (RCRA).  Georgia  has  adopted  by 
6.90  reference  and  is  seeking  authority  to 
7.02  regulate  certain  revisions  promulgated 
7.14  between  July  1, 1990.  and  June  30. 1991, 

7  38  °*h^'™''se  known  as  RCRA  Cluster  I. 

7  50  ^^^^®  requirements  are  listed  in  section 

7  62  ^  °^  '^'^  notice.  The  Environmental 

7  74  Protection  Agency  (EPA)  has  reviewed 

7.86  Georgia's  application  and  has  made  a 

7.98  decision,  subject  to  public  review  and 

8.10  comment,  that  Georgia's  hazardous 


waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Georgia's  hazardous 
waste  program  revisions.  Georgia's 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  Georgia's 
program  revision  shall  be  effective 
January  18. 1994  unless  EPA  publishes 
a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  Georgia's  program 
revision  application  must  be  received  by 
the  close  of  business.  December  16, 
1993. 

ADDRESSES:  Written  comments  should 
be  sent  to  A.R.,  Hanke  at  the  address 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Copies  of  Georgia's  program 
revision  application  are  available  during 
normal  business  hours  at  the  following 
addresses  for  inspection  and  copying: 
Georgia  Department  of  Natural 
Resources.  Waste  Management  Branch, 
205  Butler  Street.  SE,  Floyd  Towers 
East.  Atlanta,  Georgia  30334,  404-65&- 
2833.  U.S.  EPA  Region  IV,  Library.  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365; 404-347-4216. 
FOR  FURTHER  INFORMATION  CONTACT:  A.R. 
Hanke.  Chief.  State  Programs  Section, 
Waste  Programs  Branch.  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365;  (404-347-2234). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act "),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  Novembers,  1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
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promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  dianges  to 
EPA's  regulations  in  40  CFR  parts  260- 
266.  268.  and  124.  and  270. 

B.  Georgia 

Georgia  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  August  21. 1984,  and  the 
latest  Immediate  Final  Rule  for 
authorizing  revisions  to  its  program  was 
published  in  58  FR  11539,  on  February 
26, 1993.  Today  Georgia  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21  (b)(3). 


EPA  has  reviewed  Georgia's 
application  and  has  made  an  immediate 
final  decision  that  Georgia's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently. 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Georgia.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
December  16, 1993.  Copies  of  Georgia's 
application  for  these  program  revisions 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Georgia's  program 
revisions  shall  become  effective  January 
18, 1994,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received. 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision,  or  (2)  a 


notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Georgia  is  today  seeking  authority  to 
administer  the  following  federal 
requirements  promulgated  between  July 
1. 1990  and  June  30. 1991,  for  the 
remaining  rules  in  RCRA  Cluster  I 
except  for  the  February  21. 1991  (56  FR 
7134)  Burning  of  Hazardous  Waste  in 
Boilers  and  Industrial  Furnaces  Rule 
(Checkhst  85). 


Provision 


CL  47  Technical  correction  to  special  requirements  for  hazardous  waste  generated  by 
conditionally  exempt  small  quantity  generators. 

CL  81  Petroleum  refinery  primary  and  secondary  oil/water/soltds  separation  shxtoe  list- 
ings (F037  and  F038). 

CL  82  Wood  preserving  listings  

CL  83  Und  disposal  restrictions  for  tNrd-thifd  scheduled  >Masieii  ZZIZIIZZZZ. 


CL  89  Revision  to  the  petroleum  refining  primary  and  secondary  oil/water/solids  separa- 
tion sludge  listings  (F037  and  F038). 

CL  90  Mining  waste  exclusion  III  

CL 91  Wood  preserving  listings  ."""""'^^"""'"'". 


FR  reference 


53  FR  27162 

55  FR  46354 
55  FR  51707 

55  FR  50450 

56  FR  3864 


56  FR  21955 

56  FR  27300 
56  FR  27332 


Federal  pro- 
mulgation 
date 


7/19/88 

11/2/90 

12/17/90 

^2/QI90 

1/31/91 


5/13/91 

6/13/91 
6/13/91 


State  authority 


391-3-1 1-.07(1). 

391-3-1 1-.07(1). 

391-3-1 1-.02(1). 

391-3-11.07(1) 

391-3-11.08(1) 

391-3-11.16. 

391-3-11-.07(1). 

391-3-11-.07. 
391-3-11.07(1). 


Georgia  is  not  authorized  to  operate 
the  federal  program  on  Indian  Lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  future  statute  or 
regulation. 

C.  Decision 

I  conclude  that  Georgia's  application 
for  these  program  revisions  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Cieorgia  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Georgia  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Georgia  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 


enforcement  actions  under  sections 
3008,  3013.  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
604(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Georgia's 
program,  thereby  eliminating  duplicate 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 


List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials, 
transportation,  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  record-keeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a).  6926, 6974(b). 

Dated:  October  28. 1993. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
(PR  Doc.  93-28117  Filed  11-15-93;  8:45  am) 
BH.UNO  CODE  «350-6O-r 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  301-3  and  301-16 
[FTR  Amendment  32] 

Federal  Travel  Regulation;  Commercial 
Carrier  Accommodations;  Conference 
Planning;  Actual  Subsistence  Expense 
Reimbursement;  Indirect  Travel;  New 
Appointee  Relocation  Allowances; 
"Last  Move  Home"  Benefits;  and 
Certain  Editorial  Clarifications; 
Correction 

agency:  Federal  Supply  Service.  GSA. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  errors  in 
a  document  amending  the  Federal 
Travel  Regulation  which  was  published 
October  29, 1993  (58  FR  58234). 
EFFECTIVE  DATE:  October  29.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat,  Transportation  Management 
Division  (FBX).  Washington.  DC  20406, 
telephone  703-305-5745. 

Accordingly,  the  following 
corrections  are  made  to  FR  Doc.  93- 
26394  in  the  issue  of  October  29. 1993. 

1.  On  page  58239,  in  the  first  column, 
in  §  301-3.3(d)(4)(iii)(C),  in  the  third 
line,  the  punctuation  following 
"packages"  is  corrected  from  a  comma 
to  a  period,  and  the  phrase  "and 
premium-class  other  than  first-class 
airline  accommodations  are  not 
available."  is  removed. 

2.  On  page  58239,  in  the  second 
column,  in  §301-3.3(d)(4)(ix).  the  last 
sentence  is  corrected  in  the  next  to  the 
last  line  by  removing  the  comma 
following  the  word  "site". 

3.  On  page  58242,  in  the  second 
column,  in  §301-16.4{a)(l),  in  the 
eleventh  line,  the  sentence  is  corrected 
by  adding  the  word  "generally"  before 
the  words  "should  avoid". 

Dated:  November  5. 1993. 
Larry  A.  Tucker, 
Chief.  Regulatory  Policy  Branch. 
IFR  Doc.  93-28048  Filed  11-15-93:  8:45  am| 

BtLUNG  CODE  W30-24-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-265;  FCC  93-457] 

Cable  Act  of  1992— Program 
Distribution  and  Carriage  Agreements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  Second  Report  and 
Order  adopts  rules  to  implement  section 
12  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992 
("1992  Cable  Act"),  which  adds  a  new 
section  616  to  the  Communications  Act 
of  1934  governing  agreements  between 
cable  operators— or  other  multichannel 
video  programming  distributors — and 
the  programming  services  they 
distribute.  This  action  is  taken  in  order 
to  comply  with  the  1992  Cable  Act. 
EFFECTIVE  DATE:  January  10,  1994.  If 
0MB  approval  is  not  granted  by  that 
date.  FCC  will  publish  a  document 
concerning  the  effective  date  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:' 
James  R.  Coltharp,  Mass  Media  Bureau, 
(202)  632-^302  or  Diane  L.  Hofbauer. 
Office  of  Legislative  Affairs,  (202)  632- 
6405. 

SUPPt.EMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  §  76.1302)  is  estimated  to 
average  20  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission.  Office  of  Managing 
Director,  AMD-PIRS,  Records 
Management  Division,  Washington,  DC 
20554,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-XXXX),  Washington,  DC 
20503. 

This  is  a  synopsis  of  the 
Commission's  Second  Report  and  Order 
in  MM  Docket  No.  92-265,  FCC  93-457, 
adopted  September  23, 1993,  and 
released  October  22, 1993.  The  complete 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street.  NW., 
Washington,  DC  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (ITS),  at  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

Synopsis  of  Second  Report  and  Order 

1.  This  Second  Report  and  Order 
adopts  rules  to  implement  section  12  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992 
("1992  Cable  Act"),  which  adds  a  new 
section  616  to  the  Communications  Act 
of  1934  governing  agreements  between 
cable  operators — or  other  multichannel 


video  programming  distributors — and 
the  programming  services  they 
distribute.  Section  616  is  intended  to 
prevent  cable  systems  and  other 
multichannel  video  programming 
distributors  ("multidiannel 
distributors")  from  taking  undue 
advantage  of  programming  vendors 
through  various  practices,  including 
coercing  vendors  to  grant  ownership 
interests  or  exclusive  distribution  rights 
to  multichannel  distributors  in 
exchange  for  carriage  on  their  systems. 
The  implementing  rules  for  program 
carriage  agreements  that  we  adopt  are 
intended  to  prohibit  those  activities 
specified  by  Congress  in  the  statute 
without  unduly  interfering  with 
legitimate  negotiating  practices  between 
multichannel  video  programming 
distributors  and  programming  vendors. 
As  a  result,  in  this  Second  Report  and 
Order,  we  adopt  general  rules  that  are 
consistent  with  the  statute's  specific 
prohibitions  regarding  actions  between 
distributors  and  program  vendors  in 
forming  program  carriage  agreements, 
and  we  will  enforce  these  regulations 
through  a  process  that  will  focus  on  the 
specific  facts  pertaining  to  each 
negotiation. 

Implementation  of  Carriage  Agreement 
Provisions 

2.  Section  616(a)(1)  of  the  1992  Cable 
Act  provides  that  the  Commission  must 
adopt  rules  to  prevent  a  cable  operator 
or  other  multichannel  distributor  from 
requiring  a  financial  interest  in  a 
program  service  as  a  condition  for 
carriage  on  the  operator's  systems. 
Given  that  the  statute  does  not  prohibit 
multichannel  distributors  from  holding 
a  financial  interest  in  a  programming 
service,  the  Notice  58  FR  328  (January 
5. 1993)  stated  that  it  may  not  always  be 
clear  whether  a  cable  operator  has 
"required"  the  programming  vendor  to 
provide  financial  interest  as  a  condition 
of  carrying  a  particular  programming 
service.  Therefore,  we  sought  comment 
on  the  factors  we  should  use  to 
determine  whether  such  a  requirement 
for  carriage  has  occurred. 

3.  Second,  section  616(a)(2)  directs 
the  Commission  to  adopt  rules  that 
prohibit  a  cable  operator  or  other 
multichannel  distributor  from  coercing 
a  video  programming  vendor  to  provide, 
and  from  retaliating  against  such  a 
vendor  for  failing  to  provide,  exclusive 
rights  against  other  multichannel  video 
programming  distributors  as  a  condition 
of  carriage.  In  this  regard,  we  sought 
comment  on  (l)  the  types  of  activities 
that  should  constitute  indicia  of 
coercion:  (2)  how  we  might  distinguish 
between  "coercion"  and  "negotiation"; 
and  (3)  whether  our  implementing  rules 
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for  section  616  might  preclude  as 
"coercion"  certain  mutually  acceptable 
arrangements  that  would  otherwise 
comply  with  section  628.  Further,  the 
statute  clearly  states  that  exclusive 
arrangements  may  exist  other  than  as  a 
condition  of  carriage.  Therefore,  we  also 
sought  comment  on  our  interpretation 
that  section  616  does  not  prohibit 
exclusive  arrangements,  but  that  section 
616  must  be  read  together  with  section 
628(c).  which  precludes  certain 
exclusive  arrangements  and  establishes 
standards  for  determining  whether  other 
exclusive  contracts  are  in  the  public 
interest. 

4.  Third,  section  616(a)(3)  provides 
that  the  new  rules  must  prevent  a 
multichannel  distributor  from  engaging 
in  conduct  that  unreasonably  restrains 
the  ability  of  an  unaffiliated  video 
programming  vendor  to  compete  fairly, 
by  discriminating  in  video  programming 
distribution  on  the  basis  of  affiliation  or 
nonaffiliation  of  vendors  in  the 
selection,  terms  or  conditions  for 
carriage  of  video  programming.  In  the 
Notice,  we  sought  comment  on  the 
specific  conduct  that  we  should 
consider  a  violation  of  this  section.  We 
also  proposed  that  an  "unaffiliated 
video  programming  vendor"  would  be  a 
video  programming  vendor  or  service  in 
which  the  multichannel  distributor  does 
not  have  an  attributable  interest,  which 
could  be  defined  by  the  broadcast 
attribution  criteria  of  §  73.3555  of  the 
Commission's  Rules.  In  addition,  we 
observed  that  section  616(a)(3)  prohibits 
multichannel  distributors  from 
"discriminating  in  video  programming 
distribution  on  the  basis  of  affiliation  or 
nonaffiliation  of  vendors."  We  stated 
our  belief  that  a  practice  of 
discriminating  in  the  context  of  carriage 
agreements  involves  different  activities 
than  those  discussed  with  respect  to 
section  628  regarding  programming 
access,  and  we  sought  comment  on  how 
we  should  define  "discrimination"  in 
the  context  of  section  616.' 

5.  Sf»ecific  prohibitions  of  section 
616.  Iri  implementing  the  provisions  of 
section  616,  we  believe  that  our 
regulations  must  strike  a  balance  that 
prescribes  behavior  prohibited  by  the 


'  We  note  that  with  respect  to  these  carriage 
agreement  rules,  the  House  Report  indicates  that 
"the  term  'discrimination'  is  to  be  distinguished 
from  how  that  term  is  used  in  connection  with 
actions  by  common  carriers  subject  to  title  n  of  the 
Gjmmunications  Act"  The  House  Report  further 
provides  that  the  Commission  is  to  deHne 
discrimination  with  respect  to  the  extensive  body 
of  law  addressing  discrimination  in  normal 
business  practices.  House  Report  at  110.  We  sought 
comment  on  the  appropriate  interpretation  of  this 
language,  particularly  with  respect  to  developing 
standards  for  identifying  "discrimination"  governed 
by  sectioiu  616  and  628. 


specific  language  of  the  statute,  but 
preserves  the  ability  of  affected  parties 
to  engage  in  legitimate,  aggressive 
negotiations.  Because  the  statute  does 
not  prohibit  distributors  from  acquiring 
exclusivity  rights  or  financial  interests 
from  programming  vendors,  we  believe 
that  resolution  of  section  616 
complaints  will  necessarily  require 
case-by-case  evaluation  of  the  specific 
behavior  involved,  and  the  manner  in 
which  those  rights  were  obtained,  in 
order  to  determine  whether  a  violation 
has.  in  fact,  occurred.  Accordingly,  we 
adopt  general  rules  that  are  consistent 
with  the  statute's  specific  prohibitions 
regarding  actions  between  distributors 
and  program  vendors  in  forming 
program  carriage  agreements.  With 
respect  to  the  prohibitions  set  forth  in 
section  616(a)  (l)-(3).  we  will  define 
terms  such  as  "coercion"  and 
"discrimination"  progressively  through 
the  case  law  developed  by  resolving 
section  616  complaints,  because  the 
practices  at  issue  will  necessarily 
involve  behavior  that  must  be  evaluated 
within  the  context  of  specific  facts 
pertaining  to  each  negotiation.  In 
addition,  we  observe  that  section 
616(a)(3)  prohibits  only  that  conduct 
"the  effect  of  which  is  to  unreasonably 
restrain  the  ability  of  an  unaffiliated 
video  programming  vendor  to  compete 
fairly."  Thus,  the  implementing 
regulations  for  section  616  will  require 
that  any  complainant  alleging  a 
violation  of  section  616(a)(3)  must 
demonstrate  that  the  effect  of  the 
conduct  that  prompts  the  compliant  is 
to  unreasonably  restrain  the  ability  of 
the  complainant  to  compete  fairly. 
6.  We  believe  that  this  approach 
complies  with  the  expressed 
congressional  intent  of  the  program 
access  and  carriage  agreement 
provisions  of  the  1992  Cable  Act.  by 
preserving  the  legitimate  aspects  of 
negotiations  for  multichannel  video 
programming  that  result  in  greater 
availability  of  programming  to  the 
multichannel  video  marketplace. 
Indeed,  we  believe  that  these 
regulations  will  follow  the  statute's 
directive  to  "rely  on  the  marketplace,  to 
the  maximum  extent  feasible,  to  achieve 
greater  availability"  of  the  relevant 
programming.  Furthermore,  as 
suggested  in  the  Notice,  the  flexibility 
that  is  inherent  in  this  approach  will  be 
important  in  our  overall  effort  to  resolve 
both  carriage  agreement  and  program 
access  complaints,  so  that  our 
implementing  rules  for  section  616  do 
not  preclude  as  "coercion"  any 
mutually  acceptable  arrangements  that 
would  otherwise  comply  with  the 
program  access  provisions  of  section 


628.  We  remind  vendors  and 
distributors,  however,  that  our  program 
access  regulations  prohibit  exclusivity 
in  areas  unserved  by  a  cable  operator, 
and  require  prior  Commission  approval 
of  any  exclusivity  rights  provided  in 
areas  served  by  a  cable  operator  before 
such  rights  may  be  enforced. 

7.  At  the  same  time,  we  believe  that 
this  method  will  preclude  opportunities 
for  distributors  to  restrain  the  ability  of 
certain  program  vendors  to  sell 
programming  and  compete  fairly 
through  attempts  to  (1)  require  financial 
interests  in  program  services  as 
conditions  for  carriage.  (2)  coerce 
exclusive  rights  or  retaliate  against 
vendors  that  fail  to  provide  such  rights, 
or  (3)  discriminate  among  affiliated  or 
nonaffiliated  vendors  in  the  selection, 
terms  or  conditions  of  carriage  of 
multichannel  video  programming.  Thus, 
after  reviewing  the  facts  of  individual 
negotiations  involved  in  carriage 
agreement  disputes,  the  Commission 
will  be  able  to  identify  behavior  that,  in 
context,  is  prohibited  under  section  616. 

8.  We  also  observe  that  the  record  on 
this  aspect  of  the  1992  Cable  Act  has 
been  extremely  limited.  In  the  absence 
of  more  explicit  input,  we  believe  that 
it  is  neither  helpful  nor  necessary  to 
develop  specific  indicia  of  "coercion"  at 
this  time.  Also,  while  we  believe  that  it 
is  uimecessary  to  provide  further 
illustrative  guidelines,  we  believe  that 
behavior  such  as  that  described  above, 
can  provide  useful  guidelines.  Such 
examples  may  be  used  by  complainants 
to  develop  facts  to  support  their 
complaints,  thus  serving  as  models  for 
specific  allegations  pertaining  to  unfair 
program  carriage  agreements.  We  also 
reject  the  suggestions  for  alternative 
tests  for  identifying  "coercion"  or 
"discrimination",  because  we  believe 
that  the  unique  aspects  of  individual 
negotiations  will  require  a  more  direct 
examination  and  evaluation  of  the  facts 
pertaining  to  each  complaint  situation. 
We  emphasize  that  the  statute  does  not 
explicitly  prohibit  multichannel 
distributors  from  acquiring  a  financial 
interest  or  exclusive  rights  that  are 
otherwise  permissible.  Thus,  in  the 
context  of  good  faith,  arms-length 
discussions,  multichannel  distributors 
may  negotiate  for.  but  may  not  insist 
upon,  such  benefits  in  exchange  for 
carriage  on  their  systems.  We  believe 
that  ultimatums,  intimidation,  conduct 
that  amounts  to  the  exertion  of  pressure 
beyond  good  faith  negotiations,  or 
behavior  that  is  tantamount  to  an 
unreasonable  refusal  to  deal  with  a 
vendor  who  refuses  to  grant  financial 
interests  or  exclusivity  rights  in 
exchange  for  carriage,  should  be 
considered  examples  of  behavior  that 
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violates  the  prohibitions  set  forth  in 
section  616. 

9.  Finally,  we  reject  the  suggestion 
that  we  should  require  evidence  of 
explicit  threats,  because  we  believe  that 
actual  threats  may  not  always  comprise 
a  necessary  condition  for  a  flnding  of 
coercion.  Requiring  such  evidence 
would  establish  an  unreasonably  high 
burden  of  proof  that  could  undermine 
the  intent  of  section  616  by  allowing 
multichannel  distributors  to  engage  in 
bad  faith  negotiations  that  apparently 
would  not  violate  the  statute  and  our 
regulations  simply  because  explicit 
threats  were  not  made  during  such 
negotiations.  In  contrast,  weoelieve  that 
section  616(a)(2)  was  intended  to 

Erohibit  implicit  as  well  as  explicit 
Bhavior  that  amounts  to  "coercion." 
We  also  agree  with  the  contention  that 
section  616  is  sufTiciently  different  from 
antitrust  law  in  its  intent  due  to  the 
absence  of  alternative  distributors. 

la  With  respect  to  the  prohibitions 
set  forth  in  section  616(a)(3).  in  order  to 
distinguish  between  progranunii\g 
vendors  that  are  "affiliated"  or 
"nonaffiliated"  with  particular 
distributors,  we  adopt  the  attribution 
standard  as  applied  in  the  program 
access  rules.  Specifically:  we  will 
consider  a  vendor  to  be  "affiliated"  with 
respect  to  a  multichannel  distributor  if 
the  distributor  holds  five  percent  or 
more  of  the  stock  of  the  programmer, 
whether  voting  or  non-voting.  As  in  the 
First  Report  and  Order  56  FR  27658 
(May  11. 1993)  on  program  access,  we 
will  not  adopt  the  single  majority 
shareholder  aspect  of  the  broadcast 
attribution  rule.  In  addition,  all  officer 
and  director  positions  and  general 
partnership  interests  will  be 
attributable,  as  will  limited  partnership 
interests  of  five  percent  or  greater, 
regardless  of  insulation.  While  certain 
aspects  of  this  attribution  standard  may 
be  subject  to  reconsideration  in  the 
program  access  context,  we  will  adopt  a 
parallel  standard  in  the  absence  of  a 
detailed  rationale  that  would 
distinguish  the  relationships  in  section 
616  from  tbe  vertical  integration  issues 
In  the  program  access  provisions  of 
section  628. 

Complaint  and  Enforcement  Procedures 

11.  The  Notice  also  sought  comment 
on  the  procedures  to  be  established  for 
review  of  complaints,  and  on  the 
appropriate  penalties  and  remedies  to 
be  ordered  Section  616(a)(4)  provides 
for  expedited  review  of  any  complaints 
made  by  a  video  programming  vendor 
pursuant  to  this  section.  We  sought 
comment  on:  (1)  Whether  we  should 
follow  the  same  review  process  as  was 
discussed  with  respect  to  section  628(dJ. 


or  rather,  adopt  different  complaint 
procedures:  and  (2)  whether  we  should 
afford  carriage  agreements  confidential 
treatment  in  fiill.  or  rather,  only  permit 
confidential  or  proprietary  information 
to  be  redacted.  Section  616(a)(5) 
provides  that  the  Commission  must 
adopt  appropriate  penalties  and 
remedies  for  violations  of  this 
subsection,  including  requiring  the 
multichannel  video  programming 
distributor  to  carry  the  unaffiliated 
program  vendor.z  Accordingly,  we 
sought  comment  on:  (1)  Procedures  that 
we  should  establish  for  mandatory 
carriage:  (2)  the  appropriate  duration  for 
mandatory  carriage,  given  that  we  do 
not  intend  to  require  the  multichannel 
distributor  to  carry  the  aggrieved 
programming  service  indefinitely;  (3) 
guidelines  that  we  should  use  to 
determine  forfeiture  amounts  assessed 
against  violators:  (4)  whether  we  should 
also  consider  ordering  remedies  other 
than  forfeiture  or  mandatory  carriage, 
such  as  establishment  of  prices,  terms 
and  conditions  of  sale,  similar  to  the 
remedies  specified  in  section  628(e)(1). 
In  addition,  section  616(a)(6)  provides 
that  the  Commission  must  delineate 
penalties  to  be  assessed  against  any 
person  filing  a  frivolous  complaint 
pursuant  to  this  section.  We  proposed  to 
assess  monetary  forfeitures  for  frivolous 
complaints  and  we  asked  for  comment 
on  (1)  the  factors  that  should  determine 
whether  a  complaint  is  frivolous;  (2) 
guidelines  to  determine  forfeiture 
amounts:  and  (3)  whether  we  should 
base  the  forfeiture  amount  on  the 
resources  expended  by  the  Commission 
in  considering  the  claim  and  by  the 
party  defending  against  the  claim. 

12.  General  procedures.  We  believe 
that  a  complaint  process  derived  fit)m 
the  process  we  established  for 
adjudicating  undue  influence 
complaints  filed  pursuant  to  section 
628(cK2)(A)  of  the  program  access 
provisions  of  the  1992  Cable  Act  will 
provide  the  most  flexible  and 
expeditious  means  of  enforcing  the 
carriage  agreement  provisions  of  section 
616.  Thus,  we  hereby  adopt  a  system 
that  promotes  resolution  of  as  many 
cases  as  possible  on  the  basis  of  a 
complaint,  answer  and  reply.  Given  the 
statute's  explicit  direction  to  the 
Commission  to  handle  program  carriage 
complaints  expeditiously,  additional 
pleadings  will  not  be  accepted  or 
entertained  unless  specifically 

»  We  note  thtrt  th«  House  Report  itates  that  "Itlhit 
legtsUtion  provide*  oew  FCC  remedies  and  doe* 
not  amend,  and  ia  not  intended  to  amend,  exisling 
■nlitnut  law*.  Ail  antitniat  and  other  reraedie*  that 
can  be  pursued  under  current  law  by  video 
programming  vendor*  are  unaflecied  by  tfaia 
tectioa"  Houae  Raport  al  111. 


requested  by  the  reviewing  staff. 
Discovery  will  not  necessarily  be 
permitted  as  a  matter  of  right  in  all 
cases,  but  only  as  needed  on  a  case-by- 
case  basis,  as  determined  by  the  staff. 
Cases  that  require  a  relatively  contained 
amount  of  discovery  (limited  to  %vritten 
interrogatories  and  document 
production)  will  be  resolved  at  the  staff 
level  and  shall  be  subject  to  review 
directly  by  the  Commission. 
Interlocutory  review  shall  be  permitted 
only  after  the  staff  has  ruled  on  the 
merits.  The  ex  parte  rules  governing 
restricted  proceedings  will  be  applied. 

13.  As  a  practical  matter,  however, 
given  that  alleged  violations  of  section 
616,  especially  those  involving 
potentially  "coercive"  practices,  will 
require  an  evaluation  of  contested  facts 
and  behavior  related  to  program  carriage 
negotiations,  we  believe  that  the  staff 
will  be  unable  to  resolve  most  program 
carriage  complaints  on  the  sole  basis  of 
a  written  record  as  described  above. 
Rather,  we  anticipate  that  resolution  of 
most  program  carriage  complaints  will 
require  an  administrative  hearing  to 
evaluate  contested  facts  related  to  the 
parties'  specific  negotiations.  In  such 
cases,  aRer  reviewing  the  complaint, 
answer  and  reply,  the  staff  will  inform 
the  parties  of  its  determination  that 
resolution  of  the  complaint  will  require 
a  hearing  before  an  administrative  law 
judge  (AL)).  The  parties  will  be  given 
the  opportimity  to  resolve  the  dispute 
through  the  Commission's  alternative 
dispute  resolution  process  (ADR).  If 
ADR  is  not  selected  or  is  unsuccessful, 
the  case  will  be  designated  for  hearing 
before  an  ALJ.  Interlocutory 
applications  for  review  in  such  cases 
will  be  similarly  limited,  and  any 
decision  rendered  by  an  ALJ  shall  be 
directly  appealable  to  the  Commission. 
The  ex  parte  rules  governing  restricted 
proceedings  will  be  applied. 

14.  We  will  require  that  prior  to  filing 
a  program  carriage  complaint,  an 
aggrieved  programming  vendor  must 
first  inform  the  multichannel  distributor 
of  its  belief  that  a  violation  of  Section 
616  of  the  1992  Cable  Act  has  occurred- 
Such  notice  must  be  sufficiently 
detailed  so  that  the  multichannel 
distributor  can  determine  the  specific 
nature  of  the  potential  complaint.  This 
will  give  the  multichannel  distributor  a 
final  opportimity  to  resolve  the  dispute 
without  involving  the  Commission.  If 
the  parties  still  cannot  reach  resolution, 
the  aggrieved  program  vendor  should 
file  its  c  >mplaint  along  with  evidence 
(an  affioavtt  or  copy  of  a  certified  letter) 
that  the  required  notice  to  the 
multichannel  distributor  has  been  given. 
Complaints  failing  to  include  such 
evidence  will  be  dismissed.  At  this 
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time,  rather  than  establish  a  specific 
time  period  for  the  parties  to  attempt  to 
resolve  the  dispute  before  an  aggrieved 
party  may  file  a  complaint  at  the 
Commission,  we  will  allow  the 
aggrieved  programming  vendor  to 
determine  the  appropriate  duration  of 
negotiations.  At  a  minimum,  however, 
the  programming  vendor  must  provide 
the  potential  defendant  ten  (10)  days  to 
respond  to  the  notice,  and  allow  a 
reasonable  time  thereafter— which  will 
vary  given  the  particular  circumstances 
of  each  case — for  negotiations.  Finally,  a 
one  year  statute  of  limitations  will  apply 
to  carriage  agreement  complaints.  Thus, 
a  complaint  filed  pursuant  to  section 
616  must  be  filed  within  one  year  of  the 
date  on  which  one  of  the  following 
occiu«: 

(a)  The  complainant  enters  into  a 
carriage  agreement  with  an 
multichannel  distributor,  which  the 
complainant  alleges  involves  a  violation 
of  section  616; 

(b)  The  multichannel  distributor 
offers  to  carry  a  vendor's  programming 
pursuant  to  terms  that  the  complainant 
alleges  to  violate  section  616;  or 

(c)  The  complainant  notifies  an 
multichannel  distributor  that  it  intends 
to  file  a  complaint  based  on  a  request  to 
carry  programming  that  has  been  denied 
for  reasons  that  allegedly  involve  a 
violation  of  section  616. 

15.  Remedies.  We  note  that  the  record 
offers  very  little  guidance  on  the  subject 
of  remedies,  and  in  particular,  provides 
httle  insight  on  the  appropriate  scope 
and  duration  of  rehef  in  the  form  of 
mandatory  carriage  of  the  complainant's 
programming.  Thus,  we  do  not  believe 
that  it  is  possible  to  prescribe  specific 
requirements  for  such  relief  at  this  time, 
histead,  we  will  determine  the 
appropriate  relief  for  program  carriage 
violations  on  a  case-by-case  basis. 
Complainants  will  be  expected  to 
include  a  request  for  relief  in  their 
complaint,  along  with  any  relevant 
evidence  and  arguments  in  support  of 
the  relief  requested.  Available  remedies 
and  sanctions  include  forfeitures, 
mandatory  carriage,  or  carriage  on  terms 
revised  or  specified  by  the  Commission. 
For  example,  if  the  Commission  finds 
that  a  carriage  agreement  includes  a 
coerced  financial  interest  or  exclusivity 
requirement  in  violation  of  section  616. 
the  appropriate  remedy  may  simply  be 
to  determine  that  such  terms  are 
unenforceable  by  the  muhichannel 
distributor,  and  to  revise  the  existing 
agreement,  ordering  carriage  on  the 
same  terms  negotiated  in  that  agreement 
without  the  coerced  financial  interest 
provisions  or  coerced  promise  of 
exclusivity. 
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16.  If  a  complainant  seeks  mandatory 
carriage,  it  should  propose  specific 
terms  for  such  carriage,  as  well  as  an 
explanation  of  its  rationale  for 
proposing  those  terms,  such  as  the 
existence  of  comparable  terms  in  other 
program  carriage  agreements  to  which 
either  the  complainant  or  the  defendant 
is  a  party,  or  comparable  terms  that  have 
been  approved  by  the  Commission  in 
other  program  carriage  complaint  cases. 
The  defendant  may  oppose  the 
proposed  relief  in  its  answer,  and  may 
offer  alternative  remedies  without 
prejudice  to  any  defenses  it  may  raise  or 
responses  to  the  complainant's 
allegations.  Given  the  wide  range  of 
behavior  that  may  potentially  give  rise 
to  a  violation  of  the  rules  adopted 
herein  to  implement  section  616,  we 
believe  that  a  case-by-case 
determination  of  the  appropriate 
remedies  based  on  the  specific  behavior 
involved  in  a  particular  violation 
provides  the  only  reasonable  and 
meaningful  method  of  enforcing  section 
616. 

17.  With  respect  to  forfeitures,  we 
disagree  that  the  forfeiture  amount  must 
be  related  to  the  alleged  harm  to  the 

Erogramming  vendor,  or  that  it  should 
B  limited  to  the  vendor's  "lost  profits." 
Such  a  standard  has  not  provided  the 
basis  for  FCC  forfeitures  in  other 
contexts,  nor  is  it  set  forth  in  the  statute. 
Rather,  the  Commission  will  reply  upon 
its  forfeiture  guidelines  to  determine  the 
appropriate  penalty. 

Complaint  Process 

18.  Complaint.  When  filing  a 
complaint,  the  burden  of  proof  will  be 
on  the  programming  vendor  to  establish 
a  prima  facie  showing  that  the 
defendant  multichannel  distributor  has 
engaged  in  behavior  that  is  prohibited 
by  section  616.  The  complaint  must 
identify  the  relevant  Commission 
regulation  allegedly  violated,  and  must 
describe  with  specificity  the  behavior 
constituting  the  alleged  violation.  "The 
complainant  must  establish  that  it  is  a 
video  programming  vendor,  as  defined 
in  §  76.1300(d)  of  the  Commission's 
rules,  and  that  the  defendant  is  a 
multichannel  distributor  as  defined  in 

§  76.1300(c).  For  complaints  alleging 
discriminatory  treatment  that  favors 
"affiliated"  programming  vendors,  the 
complainant  must  provide  evidence  that 
the  defendant  has  an  attributable 
interest  in  the  allegedly  favored 
programming  vendor,  as  set  forth  in 
§  76.1300(a).  The  complaint  must  be 
supported  by  documentary  evidence  of 
the  alleged  violation,  or  by  an  affidavit 
(signed  by  an  authorized  representative 
or  agent  of  the  complaining 
programming  vendor)  setting  forth  the 


basis  for  the  complainant's  allegations. 
If  the  complaint  involves  a  specific 
written  program  carriage  agreement,  that 
agreement  should  be  included  with  the 
complaint  with  proprietary  information 
redacted.  We  agree  that  the  availability 
of  disputed  carriage  agreements  with 
redacted  proprietary  terms  will 
contribute  to  the  body  of  precedent 
concerning  prohibited  conduct,  and  will 
assist  parties  in  future  negotiations  by 
deterring  violations  and  minimizing  the 
instance  of  unsuccessful  or  frivolous 
complaints.  As  stated,  a  one-year  statute 
of  limitations  will  be  applied  to  program 
carriage  complaints.  Finally,  the 
complaint  should  specify  the  relief 
requested.  If  the  complainant  seeks 
mandatory  carriage,  the  complaint 
should  specify  the  desired  duration  and 
terms  of  such  carriage,  and  should 
include  the  rationale  and  any 
doamientary  evidence  supporting  such 
request.  If  the  complainant  seeks 
modification  of  an  existing  carriage 
agreement,  it  should  specify  the  terms  it 
seeks  to  change  and  should  propose 
specific  substitute  provisions. 

19.  Answer  and  Reply.  The  defendant 
will  be  given  thirty  l30)  days  to  file  its 
answer  responding  to  the  complainant's 
allegations.  The  answer  should  be 
supported  by  documentary  evidence,  or 
an  affidavit  (signed  by  an  officer  of  the 
defendant)  that  refutes  eadi  allegation 
made  by  the  complainant  or  supports 
any  affirmative  defenses  the  defendant 
may  raise.  The  answer  should  also 
include  the  defendant's  response  to  the 
rehef  requested  by  complainant,  as  well 
as  any  documentary  evidence  that 
supports  defendant's  position.  The 
complainant  will  be  given  (20)  days  to 
respond  to  the  defendant's  answer.  As 
stated  above,  unless  specifically 
requested  by  the  Commission  or  its  staff, 
additional  pleadings  such  as  motions  to 
dismiss  or  motions  for  summary 
judgment  will  not  be  considered.  We 
intend  to  keep  pleadings  to  a  minimum 
to  comply  with  the  statutory  directive 
for  an  expedited  adjudicatory  process. 

20.  Stalf  Determination.  After 
reviewing  the  complaint,  answer  and 
reply,  the  staff  will  make  what,  for  the 
purposes  of  these  proceedings,  we  will 
deem  a  prima  facie  determination.  If  the 
complainant  has  not  made  a  prima  facie 
case  of  a  violation  of  our  carriage 
agreement  regulations  the  complaint 
will  be  dismissed.  If  the  staff  determines 
that  the  complainant  has  made  a  prima 
facie  showing,  the  staff  will  so  rule,  and 
will  determine  whether  it  can  grant 
relief  on  the  basis  of  the  existing  record. 
If  the  record  is  not  sufficient  to  resolve 
the  complaint  and  grant  relief,  the  staff 
will  determine  and  outline  the 
appropriate  procedures  for  discovery,  or 
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will  refer  the  case  to  an  ALJ  for  an 
administrative  hearing. 

21.  Discovery.  The  staff  will 
determine  what  additional  information 
is  necessary  to  resolve  the  complaint, 
and  will  develop  a  discovery  process 
and  timetable  to  resolve  the  dispute 
expeditiously.  Given  the  complexity  of 
the  issues  that  may  be  raised  in  suai- 
cases,  as  well  as  the  likely  need  to 
resolve  factual  disputes,  we  do  not 
believe  that  it  is  practicable  or  advisable 
to  add  to  the  administrative  burdens 
already  placed  on  the  FCC  staff  by  the 
1992  Cable  Act  by  imposing,  at  the 
outset,  a  uniform  requirement  on  the 
staff  to  dispose  of  these  cases  within  90 
days.  Wherever  possible,  to  avoid 
discovery  disputes  and  arguments 
pertaining  to  relevance,  the  staff  will 
itself  conduct  discovery  by  issuing 
appropriate  letters  of  inquiry  or 
requiring  that  specific  documents  be 
produced.  The  staff  will  determine 
whether  the  materials  ordered  to  be 
produced  to  the  opposing  fwrty  should 
also  be  filed  with  the  Commission.  The 
staff  may  order  that  any  docimients  or 
answers  to  such  inquiries  will  be 
submitted  to  the  Commission  and  to  the 
opposing  party  within  a  specified  time 
period.  Any  information  exchanged 
through  discovery  may  be  subjected  to 
a  protective  order  upon  an  appropriate 
showing  by  the  relevant  party  that  the 
information  is  proprietary.  If  the  staff 
cannot  readily  determine  what 
additional  information  is  needed  to 
resolve  the  dispute,  it  should  refer  the 
complaint  to  an  ALJ.  The  staff  may  also 
hold  a  status  conference  to  conduct 
discoveiy.  and  is  authorized  to  issue 
oral  rulings  at  the  status  conference 
which  will  be  confirmed  to  the  parties 
in  writing.  The  parties  will  be  required 
to  take  reasonable  steps  to  prevent 
unauthorized  access  to  protected 
documents  and  information.  See  47  CFR 
76.1302(h). 

22.  Upon  the  conclusion  of  any 
discovery,  the  staff  may  direct  the 
parties  to  submit  briefs,  together  with 
proposed  Endings  of  fact,  conclusions  of 
law  and  proposed  remedies  on  a 
speci.fied  date.  Reply  briefs  should  be 
filed  within  the  follovJing  fifteen  (15) 
days.  The  parties  will  be  given  an 
additional  five  (5)  days  in  which  to  file 
redacted  copies  of  briefs  and  reply  briefs 
for  the  public  record  when  they  contain 
confidential  or  proprietary  information 
that  is  subject  to  a  protective  order. 
After  a  ruling  on  the  merits,  either  party 
may  file  an  application  for  review  of  the 
stafTs  determinations  directly  to  the 
Commission.  Such  ruling  will  include  a 
timetable  for  compliance,  and  will 
become  effective  upon  release.  In  the 
absence  of  a  stay,  any  relief  or  remedies 


imposed  therein,  with  the  exception  of 
an  order  requiring  mandatory  carriage 
that  would  require  the  defendant  to 
delete  other  programming  carried  on  its 
distribution  system  in  order  to  carry 
complainant's  programming,  will 
remain  in  effect  pending  appeal.  Stays 
will  not  be  routinely  granted.  If  the  staff 
orders  mandatory  carriage  of  the 
complainant's  programming,  and  such 
carriage  would  necessitate  deletion  of 
other  programming  from  the  defendant's 
distribution  system,  the  defendant  need 
not  carry  the  programming  until  the 
Commission  has  issued  a  final  ruling  on 
the  application  for  review.  In  such 
cases,  however,  if  the  Commission 
upholds  in  its  entirety  the  relief  granted 
by  the  staff  ruling,  the  defendant  will  be 
required  to  carry  the  complainant's 
programming  for  an  additional  time 
period,  beyond  that  originally  ordered 
by  the  staff,  equal  to  the  amount  of  time 
that  elapsed  between  the  staff  order  and 
the  Commission's  final  decision,  on  the 
terms  ordered  by  the  staff  and  upheld  by 
the  Commission. 

23.  Referral  to  ALJ.  If  the  staff 
determines  that  the  complainant  has 
established  a  prima  facie  case,  and  that 
disposition  of  the  complaint  will  require 
the  resolution  of  factual  disputes  or 
other  extensive  discovery,  it  will  so 
advise  the  parties  in  writing.  If  both 
parties  agree,  they  may  elect  to  resolve 
the  dispute  through  ADR.  If  the  parties 
do  not  agree  to  ADR.  or  if  ADR  is 
unsuccessful,  the  staff  will  refer  the 
complaint  to  an  ALJ  for  an 
administrative  hearing.  As  stated  above, 
we  anticipate  that  the  majority  of  the 
program  carriage  complaints  filed  will 
require  an  administrative  hearing  to 
resolve  factual  disputes  related  to  the 
negotiations  between  the  parties.  ALJs 
are  expected  to  resolve  program  carriage 
complaints  expeditiously,  and  should 
hold  an  immediate  status  conference  to 
establish  timetables  for  discovery, 
hearing  and  submission  of  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law.  Interlocutory 
appeals  shall  be  permittad  only  after  a 
ruling  on  the  merits.  A  ruling  on  the 
merits  by  the  ALJ  must  be  appealed 
directly  to  the  Commission.  Such  a 
ruling  will  include  the  relief  granted,  a 
timetable  for  compliance,  and  will 
become  effective  upon  release.  In  the 
absence  of  a  stay,  any  reliefer  remedies 
imposed  therein,  with  the  exception  of 
an  order  for  mandatory  carriage  that 
would  require  deletion  of  other 
programming,  will  remain  in  effect 
pending  appeal.  Stays  will  not  be 
routinely  granted.  If  the  ALJ  orders 
mandatory  carriage  of  the  complainant's 
programming,  and  such  carriage  would 


necessitate  deletion  of  other 
programming  from  the  defendant's 
distribution  system,  the  defendant  need 
not  carry  the  programming  until  the 
Commission  has  issued  a  final  ruling  on 
the  appeal.  As  in  the  case  of  a  staff 
order,  if  the  Commission  upholds  the 
relief  granted  by  the  ALJ  in  its  entirety, 
the  defendant  will  be  required  to  carry 
the  complainant's  progranuning  for  an 
additional  time  period,  beyond  that 
originally  ordered  by  the  ALJ.  equal  to 
the  amount  of  time  that  elapsed  between 
the  ALJ's  decision  and  the 
Commission's  ruling  on  the  appeal, 
pursuant  to  the  terms  ordered  by  the 
ALJ  and  upheld  by  the  Commission. 

FriTolous  Complaints 

24.  The  regulations  we  have  adopted 
to  implement  the  proscriptions 
contained  in  section  616  of  the  1992 
Cable  Act  are  intended  to  avoid 
constraining  aggrieved  programming 
vendors  from  filing  legitimate 
complaints,  but  at  the  same  time  must 
afford  the  statutory  protection  to 
multichannel  distributors  bora  frivolous 
complaints.  In  the  case  of  program 
access  complaints  filed  under  section 
628  of  the  1992  Cable  Act,  we  adopt 
herein  a  regulation  prohibiting  the  filing 
of  frivolous  complaints  alleging  a 
violation  of  section  616.  Our  regulations 
will  also  require  that  all  complaints 
alleging  violations  of  section  616  must 
be  accompanied  by  an  affidavit  signed 
by  an  authorized  officer  or  agent  of  the 
complainant.  To  enforce  the  prohibition 
against  filing  frivolous  complaints,  we 
will  assess  monetary-  forfeitures  in 
accordance  with  section  503  of  the 
Communications  Act  and  our  forfeiture 
regulations  and  policies.  For  purposes 
of  section  503(b)(5),  one  finding  that  a 
non-licensee  complainant  has  filed  a 
fiivolous  complaint  under  any  provision 
of  section  616  will  be  sufficient  to  fulfill 
the  citation  requirements  of  the 
forfeiture  provisions. 

25.  With  respect  to  the  type  of 
complaints  that  the  Commission  will 
deem  frivolous,  we  believe  that 
complaints  filed  without  any  effort  to 
ascertain  or  review  the  underlying  facts 
should  be  considered  frivolous.  We 
expect  that  the  requirement  adopted 
herein  that  complaints  be  accompanied 
by  affidavit  should  assure  that  such 
complaints  are  based  on  specific  and 
substantiated  facts.  When  this  is  not  the 
case,  the  complainant  will  be  liable  for 
sanctions  for  violating  our  rule  against 
frivolous  complaints.  Similarly, 
complainants  will  be  liable  for  sanctions 
for  filing  a  frivolous  complaint  when 
that  complaint  is  based  on  arguments 
that  have  been  specifically  rejected  by 
the  Commission  in  other  proceedings,  or 
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for  filing  a  complaint  that  has  no 
plausible  basis  for  relief.  We  expect  that 
further  standards  with  respect  to 
frivolous  complaints  will  develop  as 
specific  cases  are  adjudicated. 

26.  In  this  Second  Report  and  Order, 
we  adopt  rules  to  implement  the  new 
section  616  of  the  Communications  Act 
regarding  program  carriage  agreements. 
Given  the  program  access  regulations 
previously  adopted,  we  recognize  that 
enhanced  availability  of.multichannel 
programming  to  the  public  will  also 
depend  upon  the  ability  of  program 
vendors  to  sell  their  services  without 
becoming  subject  to  coercive  or 
discriminatory  practices.  Therefore,  we 
week  to  establish  regulations  that 
prevent  multichannel  programming 
distributors  from  trntering  into  carriage 
agreements  that  are  conditioned  on 
concessions  of  various  rights,  including 
financial  interests  or  exclusivity.  By 
adopting  this  process  to  identify 
prohibited  conduct  in  negotiating 
program  carriage  agreements,  we  believe 
that  the  implementing  regulations 
remain  consistent  with  the  general 
approach  in  this  proceeding  to  serve  the 
congressional  intent  to  prohibit  unfair 
and  anticompetitive  actions  without 
restraining  the  amount  of  multichannel 
programming  available  by  precluding 
legitimate  business  practices  common  to 
a  comfietitive  marketplace. 

Administrative  Matters 

f /na7  Regulatory  Flexibility  Analysis 

27.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission's  final  analysis  is  as 
follows: 

I.  Need  and  purpose  of  this  action: 
This  action  is  taken  to  implement 
section  12  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992. 

II.  Summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis: 
There  were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

in.  Significant  alternatives 
considered:  We  have  analyzed  the 
comments  submitted  in  light  of  our 
statutory  directives  and  have  formulated 
regulations  which,  to  the  extent 
possible,  minimize  the  regulatory 
burden  placed  on  entities  covered  by 
the  program  carriage  agreement 
provisions  of  the  Cable  Act.  Different 
entities  vrill  be  affected  in  different 
ways.  Some  programming  distributors 
may  be  forced  to  alter  their  policies  for 
negotiating  for  program  carriage,  while 
other  vendors  may  receive  benefits  in 


increased  flexibility  in  selling  their 
program  services. 

IV.  Federal  Rules  which  overlap, 
duplicate  or  conflict  with  these  rules. 
None. 

28.  The  Secretary  shall  cause  a  copy 
of  the  Second  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164.  5  U.S.C.  601  et  seq. 
(1981). 

Ordering  Clauses 

29.  Accordingly,  It  is  ordered  That, 
pursuant  to  Sections  2(a),  4(i),  and 
303{r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  152(a), 
154(i).  and  303(r),  part  76  of  the 
Commission's  Rules,  47  CFR  part  76,  is 
amended  as  set  forth  below,  effective 
January  10, 1994,  subject  to  the  Office 
of  Management  and  Budget  approval. 
(See  the  EFFECTIVE  DATE  paragraph  of 
this  document.) 

30.  It  is  further  ordered  That  MM 
Docket  No.  92-265  is  terminated. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

Amendatory  Text 

Part  76  of  title  47  of  the  Code  of 
Federal  Reg\ilations  is  amended  as 
follows: 

PART  7&-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C  152, 153. 154.  301. 
303.  307.  308.  309.  532,  533.  535.  536.  542, 
543.  552. 

2.  Subpart  P  is  added  and  reserved 
and  subf>art  Q  is  added  to  part  76  to 
read  as  follows: 

Subpart  O— Aagulation  of  Caniage 
AgreefTWfrts 

Sec.  76.1300  Definitions 

Sec.  76.1301  Prohibited  Practices 

Sec.  76.1302  Adjudicatory  Proceedings 

Sec.  76.1303  [RESERVEDI 

Sec.  76.1304  (RESERVED) 

Sec.  76.1305  (RESERVEDI 

Subpart  O— Regulation  of  Carriage 
Agreements 

{78.1300    Deflnttfons. 
As  used  in  this  subpart: 
(a)  Affiliated.  For  purposes  of 

determining  whether  a  video 


programming  vendor  is  "affiliated"  with 
a  multichannel  video  programming 
distributor,  as  used  in  this  subpart,  the 
definitions  for  "attributable  interest" 
contained  in  the  notes  to  §  76.501  shall 
be  used,  provided,  however  that: 

(1)  The  single  majority  shareholder 
provisions  of  Note  2(b)  to  §76.501  and 
the  limited  partner  insulation 
provisions  of  Note  2(g)  to  §  76.501  shall 
not  apply;  and 

(2)  The  provisions  of  Note  2(al  to 
§  76.501  regarding  five  (5)  percent 
interests  shall  include  all  voting  or 
nonvoting  stock  or  limited  partnership 
equity  interests  of  five  (5)  percent  or 
more. 

(b)  Buying  groups.  The  term  "buying 
group"  or  "agent,"  for  purposes  of  the 
definition  of  a  muhichannel  video 
programming  distributor  set  forth  in 
paragraph  (e)  of  this  section,  means  an 
entity  representing  the  interests  of  more 
than  one  entity  distributing 
multichannel  video  programming  that: 

(1)  Agrees  to  be  financially  liable  for 
any  fees  due  pursuant  to  a  satellite  cable 
programming,  or  satellite  broadcast 
programming,  contract  which  it  signs  as 
a  contracting  party  as  a  representative  of 
its  members  or  whose  members,  as 
contracting  parties,  agree  to  joint  and 
several  liability;  and 

(2)  Agrees  to  uniform  billing  and 
standardized  contract  provisions  for 
individual  members;  and 

(3)  Agrees  either  collectively  or 
individually  on  reasonable  technical 
quality  standards  for  the  individual 
members  of  the  group. 

(c)  Multichannel  video  programming 
distributor.  The  term  "multichannel 
video  programming  distributor"  means 
an  entity  engaged  in  the  business  of 
making  available  for  purchase,  by 
subscribers  or  customers,  multiple 
channels  of  video  programming.  Such 
entities  include,  but  are  not  limited  to. 
a  cable  operator,  a  multichannel 
multipoint  distribution  service,  a  direct 
broadcast  satellite  service,  a  television 
receive-only  satellite  program 
distributor,  and  a  satellite  master 
antenna  television  system  operator,  as 
well  as  buying  groups  or  agents  of  all 
such  entities. 

(d)  Video  programming  vendor.  The 
term  "video  programming  vendor" 
means  a  person  engaged  in  the 
production,  creation,  or  wholesale 
distribution  of  video  programming  for 
sale. 

S  76.1 301    Prohibited  practices. 

(a)  Financial  interest.  No  cable 
operator  or  other  multichannel  video 
programming  distributor  shall  require  a 
financial  interest  in  any  program  service 
as  a  condition  for  carriage  on  one  or 
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more  of  such  operator's/provider's 
systems. 

(b)  Exclusive  rights.  No  cable  operator 
or  other  multichannel  video 
programming  distributor  shall  coerce 
any  video  programming  vendor  to 
provide,  or  retaliate  against  such  a 
vendor  for  failing  to  provide,  exclusive 
rights  against  any  other  multichannel 
video  programming  distributor  as  a 
condition  for  carriage  on  a  system. 

(c)  Discrimination.  No  multichannel 
video  programming  distributor  shall 
engage  in  conduct  the  effect  of  which  is 
to  unreasonably  restrain  the  ability  of  an 
unaffiliated  video  programming  vendor 
to  compete  fairly  by  discriminating  in 
video  programming  distribution  on  the 
basis  of  a^iliation  or  non-afTiliation  of 
vendors  in  the  selection,  terms,  or 
conditions  for  carriage  of  video 
programming  provided  by  such  vendors. 

176.1302    Adjudicatory  proceedings. 
Any  video  programming  vendor 
aggrieved  by  conduct  that  it  alleges  to 
constitute  a  violation  of  the  regulations 
set  forth  in  this  subpart  may  commence 
an  adjudicatory  proceeding  at  the 
Commission. 

(a)  Notice  required.  Any  aggrieved 
video  programming  vendor  intending  to 
file  a  complaint  under  this  section  must 
first  notify  the  defendant  multichannel 
video  programming  distributor  that  it 
intends  to  file  a  complaint  with  the 
Commission  based  on  actions  alleged  to 
violate  one  or  more  of  the  provisions 
contained  in  §  76.1301.  The  notice  must 
be  sufficiently  detailed  so  that  its 
recipient(s)  can  determine  the  specific 
nature  of  the  potential  complaint.  The 
potential  complainant  must  allow  a 
minimum  of  ten  (10)  days  for  the 
potential  defendant(s)  to  respond  before 
filing  a  complaint  with  the  Commission. 

(b)  General  pleading  requirements. 
Carriage  agreement  complaint 
proceedings  are  generally  resolved  on  a 
written  record  consisting  of  a  complaint, 
answer  and  reply,  but  may  also  include 
other  written  submissions  such  as  briefs 
and  written  interrogatories.  All  written 
submissions,  both  substantive  and 
procedural,  must  conform  to  the 
following  standards: 

(1)  Pleadings  must  be  clear,  concise, 
and  explicit.  All  matters  concerning  a 
claim,  defense  or  requested  remedy 
should  be  pleaded  fully  and  with 
specificity. 

(2)  Pleadings  must  contain  facts 
which,  if  true,  are  sufficient  to 
constitute  a  violation  of  the  Act  or 
Commission  order  or  regulation,  or  a 
defense  to  such  alleged  violation. 

(3)  Facts  must  be  supported  by 
relevant  documentation  or  affidavit. 


(4)  Legal  arguments  must  be 
supported  by  appropriate  judicial. 
Commission,  or  statutory  authority. 

(5)  Opposing  authorities  must  be 
distinguished. 

(6)  Copies  must  be  provided  of  all 
non-Commission  authorities  relied  upon 
which  are  not  routinely  available  in 
national  reporting  systems,  such  as 
unpublished  decisions  or  slip  opinions 
of  courts  or  administrative  agencies. 

(7)  Parties  are  responsiblefor  the 
continuing  accuracy  and  completeness 
of  all  information  and  supporting 
authority  furnished  in  a  pending 
complaint  proceeding.  Information 
submitted,  as  well  as  relevant  legal 
authorities,  must  be  current  and 
updated  as  necessary  and  in  a  timely 
manner  at  any  time  before  a  decision  is 
rendered  on  the  merits  of  the  complaint. 

(c)  Complaint. 

(1)  A  carriage  agreement  complaint 
shall  contain: 

(i)  The  name  of  the  complainant  and 
defendant: 

(ii)  The  address  and  telephone 
number  of  the  complainant,  the  tyf)e  of 
multichannel  video  programming 
distributor  that  describes  the  defendant, 
and  the  address  and  telephone  number 
of  the  defendant: 

(iii)  The  name,  address  and  telephone 
number  of  complainant's  attorney,  if 
represented  by  counsel; 

(iv)  Citation  to  the  section  of  the 
Communications  Act  and/or 
Commission  regulation  or  order  alleged 
to  have  been  violated; 

(v)  A  complete  statement  of  facts, 
which,  if  proven  true,  would  constitute 
such  a  violation; 

(vi)  Any  evidence  that  supports  the 
truth  or  accuracy  of  the  alleged  facts, 
including,  when  relevant,  any  written 
carriage  agreement  between  the 
complainant  and  the  defendant,  with 
proprietary  information  redacted; 

(vii)  Evidence  that  supports 
complainant's  belief  that  the  defendant, 
where  necessary,  meets  the  attribution 
standards  for  application  of  the  carriage 
agreement  regulations; 

(viii)  For  complaints  alleging  a 
violation  of  §  76.1301(c),  evidence  that 
supports  complainant's  claim  that  the 
effect  of  the  conduct  complained  of  is  to 
unreasonably  restrain  the  ability  of  the 
complainant  to  compete  fairly; 

(ix)  The  specific  relief  sought,  and  the 
rationale  and  any  evidence  in  support  of 
the  relief  sought. 

(2)  Every  complaint  alleging  a 
violation  of  the  carriage  agreement 
requirements  shall  be  accompanied  by  a 
sworn  affidavit  signed  by  an  authorized 
officer  or  agent  of  the  complainant.  This 
affidavit  shall  contain  a  statement  that 
the  affiant  has  read  the  complaint  and 


that  to  the  best  of  the  affiant's 
knowledge,  information  and  belief 
formed  after  reasonable  inquiry  it  is 
well  grounded  in  fact  and  is  warranted 
under  Commission  regulations  and 
policies  or  is  a  good  faith  argument  for 
the  extension,  modification  or  reversal 
of  such  regulations  or  policies,  and  it  is 
not  interposed  for  any  improper 
purpose.  If  the  complaint  is  signed  in 
violation  of  this  rule,  the  Commission 
upon  motion  or  its  own  initiative  shall 
impose  upon  the  complainant  an 
aporopriate  sanction. 

l3)  The  following  format  may  be  used 
in  cases  to  which  it  is  applicable,  with 
such  modifications  as  the  circumstances 
may  render  necessary: 

Before  the  Federal  Communications 
Commission,  Washington,  DC  20554 

In  the  matter  of  Complainant,  v.  Defendant. 

File  No.  (To  be  inserted  by  the 
Commission)  (Insert  Subject/Nature  of 
ViolationI 

Carriage  Agreement  Complaint 

To:  The  Commission. 

The  complainant  (here  insert  full  name  of 
complainant,  and  if  a  corporation,  the 
corporate  title  of  such  complainant). 

1.  (Here  state  the  complainant's  post  office 
address  and  telephone  number.) 

2.  (Here  insert  the  name,  defendant's 
method  of  multichannel  video  distribution, 
address  and  telephone  number  of  defendant.) 

3.  (Here  insert  fully  and  clearly  the  specific 
act  or  thing  complained  of,  together  with 
such  facts  as  are  necessary  to  give  full 
understanding  of  the  matter,  including 
relevant  legal  and  documentary  support.) 

Wherefore,  complainant  asks  (here  state 
specifically  the  relief  desired,  including 
rationale  and  relevant  legal  and  documentary 
support  for  such  relief). 
(Date) 

(Name  of  complainant) 
(Name,  address,  and  telephone  number  of 
attorney,  if  any) 

(4)  The  complaint  must  be 
accompanied  by  appropriate  evidence 
demonstrating  that  the  required 
notification  pursuant  to  paragraph  (a)  of 
this  section  has  been  made. 

(d)  Answer. 

(1)  Any  multichannel  video 
programming  distributor  upon  which  a 
carriage  agreement  complaint  is  served 
under  this  section  shall  answer  within 
thirty  (30)  days  of  service  of  the 
complaint,  unless  otherwise  directed  by 
the  Commission. 

(2)  The  answer  shall  advise  the  parties 
and  the  Commission  fully  and 
completely  of  the  nature  of  any  and  all 
defenses,  and  shall  respond  specifically 
to  all  material  allegations  of  the 
complaint.  Collateral  or  immaterial 
issues  shall  be  avoided  in  answers  and 
every  effort  should  be  made  to  narrow 
the  issues.  Any  defendant  failing  to  file 
and  serve  an  answer  within  the  time 
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and  in  the  manner  prescribed  by  these 
rules  may  be  deemed  in  default  and  an 
order  may  be  entered  against  defendant 
in  accordance  with  the  allegations 
contained  in  the  complaint. 

(3)  The  answer  shall  state  concisely 
any  and  all  defenses  to  each  claim 
asserted  and  shall  admit  or  deny  the 
averments  on  which  the  adverse  party 
relies.  If  the  defendant  is  Mrithout 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  an 
averment,  the  defendant  shall  so  state 
and  this  has  the  effect  of  a  denial.  When 
a  defendant  intends  in  good  faith  to 
deny  only  part  of  an  averment,  the 
answer  shall  specify  so  much  of  it  as  is 
true  and  shall  deny  only  the  remainder. 
The  defendant  may  make  its  denials  as 
specific  denials  of  designated  averments 
or  paragraphs,  or  may  generally  deny  all 
the  averments  except  such  designated 
averments  or  paragraphs  as  the 
defendant  expressly  admits.  When  the 
defendant  intends  to  controvert  all 
averments,  the  defendant  may  do  so  by 
general  denial 

(4)  Averments  in  a  complaint  are 
deemed  to  be  admitted  when  not  denied 
in  the  answer. 

(5)  The  answer  shall  also  address  the 
relief  requested  in  the  complaint, 
including  legal  and  documentary 
support  for  such  response,  and  may 
include  an  alternative  relief  proposal 
without  prejudice  to  any  denials  or 
defenses  raised. 

(e)  Reply.  Within  twenty  (20)  days 
after  service  of  an  answer,  the 
complainant  may  file  and  serve  a  reply 
which  shall  be  responsive  to  matters 
contained  in  the  answer  and  shall  not 
contain  new  matters.  Failure  to  reply 
will  not  be  deemed  an  admission  of  any 
allegations  contained  in  the  answw. 
except  with  respect  to  any  affirmative 
defenses  set  forth  therein. 

(f)  Motions.  Except  as  provided  in  this 
section,  or  upon  a  showing  of 
extraordinary  circumstances,  additional 
motions  or  pleadings  by  any  party  will 
not  be  accepted. 

(g)  Discovery. 

(1)  The  Commission  staff  may  in  its 
discretion  order  discovery  limited  to  the 
issues  specified  by  the  Commission. 
Such  discovery  may  include  answers  to 
written  interrogatories  or  document 
production. 

(2)  The  Commission  staff  may  in  its 
discretion  hold  a  status  conference  with 
the  parties,  pursuant  to  paragraph  (j)  of 
this  section,  to  determine  the  sco{}e  of 
discoveiT. 

(3)  If  the  Commission  staff  determines 
that  extensive  discovery  is  required  or 
that  resolution  of  the  complaint  will 
require  resolution  of  disputed  £acts,  the 
staff  will  advise  the  parties  that  the 


proceeding  will  be  referred  to  an 
administrative  law  judge  in  accordance 
with  parawaph  (m)  of  this  section, 
(h)  Confidentiality  of  proprietary 
information. 

(1)  Any  materials  generated  or 
provided  by  a  party  in  the  course  of 
adjudicating  a  carriage  agreement 
complaint  under  this  subpart  may  be 
designated  as  proprietary  by  that  party 
if  the  party  believes  in  good  faith  that 
the  materials  fall  within  an  exemption 
to  disclosure  contained  in  the  Freedom 
of  Information  Act  (FOIA),  5  U.S.C. 
552(b).  Any  party  asserting 
confidentiality  for  such  materials  shall 
so  indicate  by  clearly  marking  each 
page,  or  portion  thereof,  for  which  a 
proprietary  designation  is  claimed.  If  a 
proprietary  designation  is  challenged, 
the  party  claiming  confidentiality  will 
have  the  burden  of  demonstrating,  l^  a 
preponderance  of  the  evidence,  that  the 
material  designated  as  proprietary  fells 
under  the  standards  for  nondisclosure 
enunciated  in  the  FOIA. 

(2)  Materials  marked  as  proprietary 
may  be  disclosed  solely  to  the  following 
perscms,  only  for  use  in  prosecuting  or 
defending  a  party  to  the  complaint 
action,  and  only  to  the  extent  necessary 
to  assist  in  the  prosecution  or  defense  of 
the  case: 

(i)  Counsel  of  record  representing  the 
parties  in  the  complaint  action  and  any 
support  personnel  employed  by  s\idx 
attorneys; 

(ii)  Officers  or  employees  of  the 
opposing  party  who  are  named  by  the 
opposing  party  as  being  directly 
involved  in  the  prosecution  or  defense 
of  the  case; 

(iii)  Consultants  or  expert  witnesses 
retained  by  the  parties; 

(iv)  The  Conmiissicm  and  its  staff;  and 

(v)  Coiul  reporters  and  stenographers 
in  accordance  with  the  trains  and 
conditions  of  this  section.  These 
individuals  shall  not  disclose 
information  designated  as  proprietary  to 
any  person  who  is  not  authorized  under 
this  section  to  receive  such  information, 
and  shall  not  use  the  information  in  any 
activity  or  function  other  than  the 
prosecution  or  defense  in  the  case 
before  the  Commission.  Each  individual 
who  is  provided  access  to  the 
information  by  the  opposing  party  shall 
sign  a  notarized  statement  affirmatively 
stating,  or  shall  certify  under  penalty  of 
perjury,  that  the  individual  has 
personally  reviewed  the  Commission's 
rules  and  understands  the  limitations 
they  impose  on  the  signing  party. 

(3)  No  copies  of  materials  marked 
proprietary  may  be  made  except  copies 
to  be  used  by  persons  designated  in 
paragraph  (h)(2)  of  this  section.  Each 
party  shall  maintain  a  log  recording  the 


number  of  copies  made  of  all 
proprietary  material  and  the  persons  to 
whom  the  copies  have  been  provided. 

(4)  Upon  termination  of  the  complaint 
proceeding,  including  all  appeals  and 
petitions,  all  originals  and 
reproductions  of  any  proprietary 
materials,  along  with  the  log  recording 
persons  who  received  copies  of  such 
materials,  shall  be  provided  to  the 
producing  party.  In  addition,  upon  final 
termination  of  the  complaint 
proceeding,  any  notes  or  other  work 
product  derived  in  whole  or  in  part 
from  the  proprietary  materials  of  an 
opposing  or  third  party  shall  be 
destroyed 

(i)  Other  required  written 
submissions. 

(1)  The  Commission  may,  in  its 
discretion,  require  the  parties  to  file 
briefs  summarizing  the  facts  and  issues 
presented  in  the  pleadings  and  other 
record  evidence.  These  briefs  shall 
contain  the  findings  of  fact  and 
conclusions  of  law  which  that  party  is 
urging  the  Commission  to  adopt,  with 
specific  citations  to  the  record,  and 
supported  by  relevant  authority  and 
analvsis. 

(2)  The  Commission  may  require  the 
parties  to  submit  any  additional 
information  it  deems  appropriate  for  a 
full,  fair,  and  expeditious  resolution  of 
the  proceeding,  including  copies  of  all 
contracts  and  documents  reflecting 
arrangements  and  understandings 
alleged  to  violate  the  carriage  agreement 
requirements  set  forth  in  the 
Communications  Act  and  §  76.1301.  as 
well  as  affidavits  and  exhibits. 

(3)  Any  briefs  submitted  shall  be  filed 
concurrently  by  both  the  complainant 
and  defendant  at  such  time  as  is 
designated  by  the  staff.  Such  briefs  shall 
not  exceed  fift^  (50)  pages. 

(4)  Reply  bnefe  may  Be  submitted  by 
either  party  within  twenty  (20)  days 
bom  the  date  initial  briefs  are  due. 
Reply  briefs  shall  not  exceed  thirty  (30) 
pages. 

(5)  Briefs  containing  information 
which  is  claimed  by  an  opi>osing  or 
third  party  to  be  proprietary  under 
paragraph  (h)  of  this  section  shall  be 
submitted  to  the  Commission  in 
confidence  pursuant  to  the  requirements 
of  §  0.459  of  this  chapter,  and  shall  be 
clearly  marked  "Not  for  Public 
Inspection,"  An  edited  version 
removing  all  proprietary  data  shall  be 
filed  with  the  Commission  for  inclusion 
in  the  public  file  within  five  (5J  days 
from  the  date  the  unedited  version  is 
submitted  and  served  on  opposing 
parties. 

(j)  Status  conference. 
(1)  In  any  carriage  agreement 
complaint  proceeding,  the  Commission 
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staff  may  in  its  discretion  direct  the 
attorneys  and/or  the  parties  to  appear 
for  a  conference  to  consider 

(i)  Simplification  or  narrowing  of  the 
issues; 

(ii)  The  necessity  for  or  desirability  of 
amendments  to  the  pleadings, 
additional  pleadings,  or  other 
evidentiary  submissions; 

(iii)  Obtaining  admissions  of  fact  or 
stipulations  between  the  parties  as  to 
any  or  all  of  the  matters  in  controversy; 

(iv)  Settlement  of  the  matters  in 
controversy  by  agreement  of  the  parties; 

(v)  The  necessity  for  and  extent  of 
discovery,  including  objections  to 
interrogatories  or  requests  for  written 
documents; 

(vi)  The  need  and  schedule  for  filing 
briefs,  and  the  date  for  any  further 
conferences;  and 

(vii)  Such  other  matters  that  may  aid 
in  the  disposition  of  the  complaint. 

(2)  Any  party  may  request  that  a 
conference  be  held  at  any  time  after  the 
complaint  has  been  filed. 

(3)  Conferences  will  be  scheduled  by 
the  Conunission  at  such  time  and  place 
as  it  may  designate,  to  be  conducted  in 
person  or  by  telephone  conference  call. 

(4)  The  failure  of  any  attorney  or 
party,  following  reasonable  notice,  to 
appear  at  a  scheduled  conference  will 
be  deemed  a  waiver  and  will  not 
preclude  the  Commission  from 
conferring  with  those  p'lrties  or  counsel 
present. 

(5)  During  a  status  conference,  the 
Commission  staff  may  issue  oral  rulings 
pertaining  to  a  variety  of  interlocutory 
matters  relevant  to  the  conduct  of  a 
carriage  agreement  complaint 
proceeding  including,  inter  alia, 
procedural  matters,  discovery,  and  the 
submission  of  briefs  or  other  evidentiary 
materials.  These  rulings  will  be 
promptly  memorialized  in  writing  and 
served  on  the  parties.  When  such 
rulings  require  a  party  to  take 
affirmative  action  not  subject  to 
deadlines  established  by  another 
provision  of  this  subpart,  such  action 
will  be  required  within  ten  (10)  days 
from  the  date  of  the  written 
memorialization  unless  otherwise 
directed  by  the  staff. 

(k)  Specifications  as  to  pleadings, 
briefs,  and  other  documents: 
subscriptions. 

(1)  All  papers  filed  in  a  carriage 
agreement  complaint  proceeding  must 
be  drawn  in  conformity  with  the 
requirements  of  §§  1.49  and  1.50  of  this 
chapter. 

(2)  All  averments  of  claims  or 
defenses  in  complaints  and  answers 
shall  be  made  in  numbered  paragraphs. 
The  contents  of  each  paragraph  shall  be 
limited  as  far  as  practicable  to  a 


statement  of  a  single  set  of 
circumstances.  Each  claim  founded  on  a 
separate  transaction  or  occurrence  and 
each  affirmative  defense  shall  be 
separately  stated  to  facilitate  the  clear 
presentation  of  the  matters  set  forth. 

(3)  The  original  of  all  pleadings  and 
submissions  by  any  party  shall  be 
signed  by  that  party,  or  by  the  party's 
attorney.  Complaints  must  be  signed  by 
the  complainant.  The  signing  party  shall 
state  his  or  her  address  and  telephone 
number  and  the  date  on  which  the 
document  was  signed.  Copies  should  be 
conformed  to  the  original.  Except  when 
otherwise  specifically  provided  by  rule 
or  statute,  pleadings  need  not  be 
verified.  The  signature  of  an  attorney  or 
party  shall  be  a  certification  that  the 
attorney  or  party  has  read  the  pleading, 
motion,  or  other  paper;  that  to  the  best 
of  his  or  her  knowledge,  information 
and  belief  formed  after  reasonable 
inquiry,  it  is  well  grounded  in  fact  and 
is  warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification  or  reversal  of  existing  law; 
and  that  it  is  not  interposed  for  any 
improper  purpose.  If  any  pleading  or 
other  submission  is  signed  in  violation 
of  this  provision,  the  Commission  shall 
upon  motion  or  upon  its  own  initiative 
impose  upon  the  party  an  appropriate 
sanction.  Where  the  pleading  or 
submission  is  signed  by  counsel,  the 
provisions  of  §§  1.52  and  1.24  of  this 
chapter  shall  also  apply 

(Ij  Copies:  service. 

(1)  The  complainant  shall  file  an 
original  plus  three  copies  of  the 
complaint  with  the  Commission. 

(2)  An  original  plus  two  copies  shall 
be  filed  of  all  pleadings  and  clocuments 
other  than  the  complaint. 

(3)  The  complainant  shall  serve  the 
complaint  on  each  defendant  at  the 
same  time  that  it  is  filed  at  the 
Commission. 

(4)  All  subsequent  pleadings  and 
briefs,  as  well  as  all  letters,  docimients 
or  other  written  submissions,  shall  be 
served  by  the  filing  party  on  all  other 
parties  to  the  proceeding,  together  with 
proof  of  such  service  in  accordance  with 
the  requirements  of  §  1.47  of  this 
chapter. 

(5)  The  parties  to  any  carriage 
agreement  complaint  proceeding 
brought  pursuant  to  this  section  may  be 
required  to  file  additional  copies  of  any 
or  all  papers  filed  in  the  proceeding. 

(m)  Referral  to  administrative  law 
judge. 

(1)  After  reviewing  the  complaint, 
answer  and  reply,  and  at  any  stage  of 
the  proceeding  thereafter,  the 
Commission  staff  may,  in  its  discretion, 
designate  any  carriage  agreement 
complaint  proceeding  for  an 


adjudicatory  hearing  before  an 
administrative  law  judge. 

(2)  Before  designation  for  hearing,  the 
staff  shall  notify,  either  orally  or  in 
writing,  the  parties  to  the  proceeding  of 
its  intent  to  so  designate,  and  the  parties 
shall  be  given  a  period  often  (10)  days 
to  elect  to  resolve  the  dispute  resolution 
procedures,  or  to  proceed  with  an 
adjudicatory  hearing.  Such  election 
shall  be  submitted  in  writing  to  the 
Commission. 

(3)  Unless  otherwise  directed  by  the 
Commission,  or  upon  motion  by  the 
Mass  Media  Bureau  Chief,  the  Mass 
Media  Bureau  Chief  shall  not  be  deemed 
to  be  a  party  to  a  carriage  agreement 
complaint  proceeding  designated  for  a 
hearing  before  an  administrative  law 
judge  pursuant  to  this  paragraph  (m). 

(n)  Petitions  for  reconsideration . 
Petitions  for  reconsideration  of 
interlocutory  actions  by  the 
Commission's  staff  or  by  an 
administrative  law  judge  will  not  be 
entertained.  Petitions  for 
reconsideration  of  a  decision  on  the 
merits  made  by  the  Commission's  staff 
should  be  filed  in  accordance  with 
§§  1.104  through  1.106  of  this  chapter. 

(0)  Interlocutory  review. 

(1)  Except  as  provided  in  paragraph 
(o)(2)  of  this  section,  no  party  may  seek 
review  of  interlocutory  rulings  until  a 
decision  on  the  merits  has  been  issued 
by  the  staffer  administrative  law  judge. 

(2)  Rulings  listed  in  this  paragraph  are 
reviewable  as  a  matter  of  right.  An 
application  for  review  of  such  ruling 
may  not  be  deferred  and  raised  as  an 
exception  to  a  decision  on  the  merits. 

(i)  If  the  staffs  ruling  denies  or 
terminates  the  right  of  any  person  to 
participate  as  a  party  to  the  proceeding, 
such  person,  as  a  matter  of  right,  may 
file  an  application  for  review  of  that 
ruling. 

(ii)  If  the  staffs  ruling  requires 
production  of  documents  or  other 
written  evidence,  over  objection  based 
on  a  claim  of  privilege,  the  ruling  on  the 
claim  of  privilege  is  reviewable  as  a 
matter  of  right. 

(iii)  If  the  staff's  ruling  denies  a 
motion  to  disqualify  a  staff  person  from 
participating  in  the  proceeding,  the 
ruling  is  reviewable  as  a  matter  of  right. 

(p)  Expedited  review. 

(1)  Any  party  to  a  carriage  agreement 
complaint  proceeding  aggrieved  by  any 
decision  on  the  merits  issued  by  the 
staff  pursuant  to  delegated  authority 
may  file  an  application  for  review  by  the 
Commission  in  accordance  with  §  1.115 
of  this  chapter. 

(2)  Any  party  to  a  carriage  agreement 
complaint  proceeding  aggrieved  by  any 
decision  on  the  merits  by  an 
administrative  judge  may  file  an  appeal 
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of  the  decision  directly  with  the 
Commission  in  accordance  with 
§  1.276(a)  and  §§1.277  (a)  through  (c)  of 
this  chapter,  except  that  unless  a  stay  is 
granted  by  the  Commission,  the 
decision  by  the  administrative  law  judge 
will  become  effective  upon  release  and 
will  remain  in  effect  pending  appeal. 

(q)  Frivolous  complaints,  h  snail  be 
unlawful  for  any  party  to  file  a  frivolous 
complaint  with  the  Commission  alleging 
any  violation  of  this  subpart.  Any 
violation  of  this  paragraph  shall 
constitute  an  abuse  of  process  subject  to 
appropriate  sanctions. 

(r)  Statute  of  limitations.  Any 
complaint  filed  pursuant  to  this  section 
must  be  filed  within  one  year  of  the  date 
on  which  one  of  the  following  events 
occurs: 

(1)  The  multichannel  video 
programming  distributor  enters  into  a 
contract  with  the  complainant  that  the 
complainant  alleges  to  violate  one  or 
more  of  the  rules  contained  in  this 
subpart;  or 

(2)  The  multichannel  video 
programming  distributor  offers  to  carry 
the  complainant's  programming 
pursuant  to  terms  that  the  complainant 
alleges  to  violate  one  or  more  of  the 
rules  contained  in  this  subpart;  or 

(3)  The  complainant  has  notified  a 
multichannel  video  programming 
distributor  that  it  intends  to  file  a 
complaint  with  the  Commission  based 
on  a  request  for  carriage  or  to  negotiate 
for  carriage  of  its  programming  on 
defendant's  distribution  system  that  has 
been  denied  or  unacknowledged, 
allegedly  in  violation  of  one  or  more  of 
the  rules  contained  in  this  subpart. 

(s)  Remedies  for  violations. 

(1)  Remedies  authorized.  Upon 
completion  of  such  adjudicatory 
proceeding,  the  Commission  shall  order 
appropriate  remedies,  including,  if 
necessary",  mandatory  carriage  of  * 

complainant's  programming  on 
defendant's  video  distribution  system, 
or  the  establishment  of  prices,  terms, 
and  conditions  for  the  carriage  of 
complainant's  programming.  Such  order 
shall  set  forth  a  timetable  for 
compliance,  and  shall  become  effective 
upon  release,  unless  any  order  of 
mandatory  carriage  would  require  the 
defendant  multichannel  video 
programming  distributor  to  delete 
existing  programming  from  its  system  to 
accommodate  carriage  of  complainant's 
programming.  In  such  instances,  if  the 
defendant  seeks  review  of  the  staff  or 
administrative  law  judge  decision,  the 
order  for  carriage  of  complainant's 
programming  will  not  become  effective 
imless  and  until  the  decision  of  the  staff 
or  administrative  law  judge  is  upheld  by 
the  Commission.  If  the  Commission 


upholds  the  remedy  ordered  by  the  staff 
or  administrative  law  judge  in  its 
entirety,  the  defendant  will  be  required 
to  carry  the  complainant's  programming 
for  an  additional  period  of  time  equal  to 
the  time  elapsed  between  the  staff  or 
administrative  law  judge  decision  and 
the  Commission's  ruling,  on  the  terms 
and  conditions  approved  by  the 
Commission. 

{2)  A  dditional  sanctions.  The 
remedies  provided  in  paragraph  (s)(l]  of 
this  section  are  in  addition  to  and  not 
in  lieu  of  the  sanctions  available  under 
title  V  or  any  other  provision  of  the 
Communications  Act. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
AdmJniatration 

49  CFR  Part  571 

[Dock*!  No.  8»-26;  Nottco  4] 

mN  2127-A024 

Federal  Motor  Vehicle  Safety  Standard; 
Convex  Croaa  View  Mirrora  on  School 
Buses 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Technical  amendment,  response 
to  petition  for  reconsideration. 

SUMMARY:  This  notice  responds  to  Ford 
Motor  Company's  petition  for 
reconsideration  of  a  final  rule  amending 
Standard  No.  111.  Rearview Mirrors  (49 
CFR  571.111).  with  respect  to  the  field- 
of-view  around  school  buses.  This 
notice  denies  the  petition  in  most 
respects.  However,  this  notice  does 
amend  the  mounting  requirements  in 
section  S9.3(b)(4).  In  addition,  it 
redesignates  certain  sections  related  to 
tlie  school  bus  mirror  test  procediues. 
which  were  incorrectly  numbered  in  the 
final  rule. 

DATES:  Effective  Date:  The  amendment 
becomes  effective  December  16,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charies  Hott.  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW..  Washington.  DC 
20590  (202) 366-0247. 

SUPPLEMENTARY  INFORMATKM: 

I.  Final  Rule 

On  December  2, 1992.  NHTSA 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  No.  111. 


Rear-View  Mrrors,  to  ensure  that  a 
school  bus  provides  adequate  field-of- 
view  around  a  stopped  school  bus.  thus 
reducing  the  risk  of  school  buses 
striking  students  who  board  or  leave  the 
vehicle.  (57  FR  57015.  December  2. 
1992)  More  specifically,  the  final  rule 
amended  the  standard  to  require  a 
school  bus  to  be  designed  so  that  the 
driver  is  able  to  see,  either  directly  or 
through  mirrors,  certain  specified  areas 
in  front  of  and  along  each  side  of  the 
bus.  To  this  end.  the  final  rule 
addressed  a  number  of  issues  related  to 
school  bus  mirror  systems,  including 
the  field-of-view  performance 
requirements  and  testing  procedures. 

n.  Petition  fior  Reconsideration 

NHTSA  received  a  petition  for 
reconsideration  of  the  final  rule  from 
Ford  Motor  Company  (Ford).  Ford 
raised  issues  relating  to  the  definition  of 
"effective  mirror  surface."  the  field-of- 
view  required  of  system  A  mirrors,  and 
the  mirror  mounting  requirements.  Ford 
also  raised  several  test  procedure 
questions,  i.e..  test  cylinder  color,  the 
test  manikin  eye  location,  and  camera 
placement. 

m.  Agenc3r*s  Response  to  the  Petition 

As  explained  below,  the  agency  has 
decided  to  deny  Ford's  petition  in  most 
respects.  The  only  provisions  that  the 
agency  has  decided  to  amend  are  the  . 
mirror  mounting  requirements  in 
section  S9.3(b)(4). 

A.  Definition  of  "Effective  Mirror 
Surface" 

The  final  rule  adopted  a  requirement 
that  certain  images  in  a  required  mirror 
must  be  a  minimum  distance  from  the 
edge  of  the  mirror's  "effective  mirror 
surface"  (S9.4(a)).  The  rule  defined 
"effective  mirror  surface"  as  "the 
portions  of  a  mirror  that  reflect  images, 
excluding  the  mirror  rim  or  mounting 
brackets"  (S4.  §571.111). 

Ford  argued  that  the  definition  is 
ambiguous  and  fails  to  be  objective  as 
required  by  section  103(a)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  ("Safety  Act").  It  contended 
that  the  defijiition  could  be  interpreted 
to  include  portions  of  a  mirror  housing 
whose  surface  has  some  degree  of 
reflective  properties.  Ford  requested 
that  the  agency  adopt  the  following 
definition  for  Effective  mirror  surface: 
"Those  portions  of  a  mirror  designed  to 
reflect  images." 

NHTSA  denies  Ford's  request.  The 
agency  believes  the  term  "mirror 
surface"  is  adequately  defined  and  that 
misunderstandings  about  its  meaning 
are  unlikely  to  occur.  Moreover,  Ford's 
requested  definition  would  not  make 
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the  standard  any  more  obiective.  Mirror 
housings  would  be  excluded  from  (he 
definition  of  "mirror  surface"  under 
both  Ford's  suggested  definition  and  the 
standard's  definition  in  S4. 

B.  System  A  Field-of-view  Requirements 

The  final  rule  requires  each  school 
bus  to  be  equipped  with  two  mirror 
systems  on  each  side  of  the  bus:  (1) 
"System  A."  which  consists  of  a  flat 
driving  mirror  of  unit  magnification  and 
typically  a  convex  driving  mirror  and 
(2)  "System  B."  which  consists  of 
convex  cross  view  mirrors  for  student 
detection  during  loading  and  unloading. 
The  System  A  mirror  system  must 
provide,  among  other  things,  a  view  of 
the  area  of  the  ground  extending 
rearward  from  an  area  below  the  mirror 
surface.  System  B  (convex  cross  view 
mirrors)  must  provide,  among  other 
things,  a  view  of  the  ground  that 
overlaps  with  the  view  of  the  ground 
provided  by  System  A.  The  areas 
viewable  along  each  side  of  the  bus  via 
the  Systems  A  and  B  mirrors  are 
required  to  provide  the  driver  with  a 
view  of  the  ground  In  front  of  and  along 
both  sides  of  the  bus  and  extending  at 
least  200  feet  rearward  from  the  driving 
mirror. 

Ford  stated  that  requiring  System  A 
mirrors  to  provide  a  view  of  the  ground 
immediately  beneath  them  fails  to  meet 
the  need  for  safely  and  may  make 
currently  designed  flat  unit 
magnification  mirrors  impracticable. 
Ford  stated  that  inclusion  of  a  ground 
view  requirement  results  in  a  "de  facto" 
design  requireromit  since  System  B 
supplemental  convex  mirrors  are  the 
only  type  of  mirrors  that  are  capable  of 
providing  the  ground  view.  It  claimed 
that  the  only  way  a  System  A  unit 
magnification  mirror  could  comply  with 
this  ground  view  requirement  would  be 
to  lilt  the  mirror  downward,  an  action 
that  would  compromise  the  accident 
avoidance  characteristics  of  the  System 
A  mirror.  Ford  also  stated  that  the 
ground  view  requirement  for  System  A 
mirrors  was  redundant  because  System 
B  mirrors  already  provide  a  view  of  the 

ground  immediately  beneath  the  System 
A  mirrors. 

Ford  requested  that  NHTSA  amend 
the  requirement  in  Standard  111  that 
System  A  mirrors  provide  an  extended 
rearward  view  of  the  ground  starting 
from  the  area  beneath  the  mirror 
(S9.2(b)(l).  (2)).  Ford  suggested 
amending  the  starting  point  for  the 
rearward  view  to  be  "that  area  of  the 
ground  which  extends  rearward  from 
the  rearward  vertical  edge  of  the  driver's 
left  (or  right)  side  mrniow  *  *  •" 
(emphasis  added). 


The  agency  has  decided  not  to  adopt 
Ford's  suggested  revision.  The 
requirement  that  System  A  mirrors  must 
provide  a  view  of  the  ground 
immediately  beneath  them  is  justified 
by  a  safety  need.  The  rule  is  intended 
to  ensure  that  the  System  A  mirrors 
detect  student  pedestrians  along  most  of 
the  length  of  the  vehicle,  and  not  just  by 
the  rear  wheels,  as  Ford  suggests.  Ford's 
suggested  System  A  mirrors  would  have 
possible  blind  sj>ots  in  the  area  of  the 
ground  directly  below  the  driver's 
mirrors  and  forward  of  the  rear  edge  of 
the  side  windows.  Ford  is  correct  that 
the  System  B  mirrors  could  detect  the 
blind  spots,  but  NHTSA  believes 
requiring  both  the  System  A  and  B 
mirrors  to  reflect  all  areas  around  the 
school  bus  optimizes  driver  visibility 
and  reduces  to  the  greatest  degree 
possible  the  likelihood  of  the  school  bus 
striking  a  student  pedestrian. 
Additionally,  a  convex  portion  of  a 
System  A  mirror  would  typically  have 
a  lower  radius  of  curvature  than  a 
System  B  mirror,  and  thus  would 
provide  a  larger  and  more  readily 
recognizable  image  of  a  child  directly 
under  the  System  A  mirror.  For  these 
reasons,  this  part  of  Ford's  petition  is 
denied. 

In  any  event.  NHTSA  wishes  to  clarify 
Ford's  understanding  about 
manufacturers  using  flat  unit 
magnification  mirrors  as  System  A 
mirrors.  In  discussing  this  issue  in  the 
final  rule,  the  agency  explained  that  it 
is  permissible  to  use  a  combination  of 
convex  and  flat  mirrors  to  meet  the 
System  A  requirements,  and  that  the 
convex  portion  of  the  mirror  system  can 
be  used  for  the  view  beneath  the  System 
A  mirror.  57  FR  at  57005. 

Based  on  docket  comments  and 
information  about  common  school  bus 
practices.  NHTSA  believes  that 
manufacturers  will  in  all  likelihood 
install  System  A  mirrors  that  include  a 
flat  mirror  and  a  convex  mirror. 
However.  NHTSA  has  kept  open  what 
types  of  mirrors  could  be  used  to  meet 
the  field-of-view  requirements  for 
System  A  mirrors  by  issuing 
performance  oriented,  not  design 
oriented  requirements.  Therefore, 
manufacturers  can  choose  whatever 
mirror  system  they  believe  is  best 
Avoiding  unnecessary  restrictions 
facilitates  the  introduction  of  future 
technological  improvements  in  mirror 
systems. 

C.  Mounting  Requirements    ■ 

Section  S9.3(b)(4)  requires  each 
mirror  system  to  be  "installed  %vith  a 
stable  support  designed  to  dampen 
vibratioD."  Ford  objected  to  the 


requirement  pertaining  to  dampening 
mechanisms. 

After  reviewing  this  issue,  NHTSA 
realizes  there  was  an  oversight  in  the 
final  rule  relating  to  S9.3(b)(4).  The 
agency  stated  in  the  preamble  to  the  rule 
that  it  was  not  adopting  the  "designed 
to  dampen  vibration"  text  of  the 
proposed  S9.3(b)(4).  57  FR  at  57007. 
However,  the  text  was  inadvertently 
adopted.  Today's  document  corrects  the 
error  by  revising  S9.3(b)(4)  to  read 
"Each  mirror  shall  be  installed  with  a 
stable  support." 

D.  Test  Cylinder  Color 

Section  13.1  of  the  final  rule  requires 
that  the  test  cylinders  "be  a  color  which 
provides  a  high  contrast  v«th  the 
surface  on  which  the  bus  is  parked." 

In  its  petition  for  reconsioeration. 
Ford  stated  that  the  requirement  about 
cylinder  color  should  be  deleted 
because  it  has  no  apparent  relationship 
to  any  motor  vehicle  safety  need.  Ford 
stated  that  it  is  not  necessaiy  to  specify 
that  the  cylinders  be  colored  or  that  they 
have  a  high  degree  of  visual  contrast 
with  the  surfece  upon  which  they  are 
placed.  It  believed  that  it  is  meaningless 
to  require  cylinders  to  be  colored  merely 
for  purposes  of  compliance  test 
conditions,  when  the  photographic 
demonstration  process  does  not  call  for 
images  to  be  on  color  film. 

NmTSA  does  not  believe  Ford's 
objection  has  merit  The  compliance  test 
procedure  was  developed  by  NHTSA  at 
the  agency's  Vehicle  Research  and  Test 
Center  (VRTC)  and  discussed  in 
"Ergonomic  Research  on  School  Bus 
Cross  View  Mirror  Systems."  DOT-HS- 
807-676.  August  1990.  (This  report  is 
discussed  at  57  FR  at  57002  in  the  final 
rule  document).  As  discussed  in  the 
report,  NHTSA  found  that  the  provision 
for  the  visual  appearance  of  the 
cylinders  facilitates  compliance  testing 
because  the  cylinders  can  be  better  seen 
on  the  test  film.  Cylinders  that  are  of  a 
color  that  is  of  high  contrast  with  the 
background  pavement  are  easier  to  see 
even  on  black  and  white  film.  Further, 
while  commenters  to  the  NPRM  offered 
varying  views  about  the  test  cylinder's 
color,  the  commenters  generally  agreed 
that  the  test  cylinder  should  contrast 
with  the  background. 

In  any  event,  Sl3  does  not  require 
that  manufacturers  test  their  school  bus 
mirrors  in  the  manner  described  therein. 
Manufacturers  may  test  their  buses  in 
any  manner  they  choose,  and  may 
choose  not  to  highlight  their  cylinders 
against  the  background  pavement. 
However,  the  specification  in  Sl3 
means  that  NHTSA's  cylinders  will  be 
of  high  contrast  with  the  background,  to 
ensure  that  the  cylinders  can  be 
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accurately  viewed  through  the  mirrors 
in  a  compliance  test. 

For  the  reasons  stated  above,  this  part 
of  Ford's  petition  is  denied. 

E.  Camera  Placement  Belated  to  Test 
Manikin  Eye  Location 

The  final  rule  specifies  that  the 
camera  is  to  be  placed  at  the  center 
point  of  the  eye  location  for  a  25th 
percentile  adult  female  in  the  driver's 
seat.  That  point  is  specified  as  the  point 
located  27  inches  vertically  above  the 
intersection  of  the  seat  cushion  and  seat 
back. 

Ford  stated  that  this  requirement  fails 
to  set  an  objective  standard,  claiming 
that  the  location  of  the  specified  line  is 
imprecise  for  many  conventional  seats 
and  practically  impossible  to  determine 
for  contoured  seats.  Ford  recommended 
that  a  manikin  H  point  (or  its  shoulder 
point)  should  be  used  as  a  reference 
point  for  locating  the  eye  point  location 
instead  of  the  seat  back/seat  cushion 
intersection. 

NHTSA  disagrees  with  Ford's 
objection  to  the  procedures  for 
establishing  the  correct  camera 
placement.  The  agency  based  the 
camera  placement  on  the  driver  eye 
location  of  a  25th  percentile  adult 
female,  as  represented  by  a  two- 
dimensional  manikin.  The  final  rule 
provides  sufficient  dimensional 
information  for  locating  the  center  point 
of  the  driver's  eye  location.  The  agency 
notes  that  the  NPRM  requested 
comments  about  whether  the  driver's 
eye  location  could  be  established  for 
each  type  of  seat,  and  no  commenter 
stated  that  there  would  be  a  problem 
estabUshing  the  driver's  eye  location.  In 
fact.  Blue  Bird  (a  school  bus 
manufacturer)  stated  that  the  procedures 
to  establish  eye  location  would  allow 
precise  determination  of  the  driver's  eye 
location  in  any  school  bus.  Based  on  the 
agency's  research  at  VRTC  and 
comments  to  the  NPRM,  NHTSA 
believes  that  the  requirements  for 
establishing  the  driver's  eye  location  are 
sufficiently  precise  to  establish  this 
point  for  all  driver  seats  in  school  buses. 
The  agency  notes  that  the  correct  height 
above  the  seat  can  easily  be  established 
on  a  contoured  seat  with  the  procedure 
specified  in  new  section  13.4.  Bus 
manufacturers  do  not  have  a  problem 
establishing  this  location.  In  simple 
terms,  this  location  is  27  inches  above 
the  lowest  point  of  a  contoured  seat 
cushion.  Accordingly,  this  part  of  Ford's 
petition  is  denied. 

F.  Camera  Image 

The  second  sentence  of  13.5(b) 
specifies  that  the  image  of  each  cylinder 
is  to  be  photographed  in  the  appropriate 


mirror  with  the  camera  located  so  as  to 
ensure  "that  the  image  of  the  mirror  and 
comparison  chart  fill  the  camera's  view 
finder  to  the  extent  possible."  In  its 
petition  for  reconsideration,  Ford 
suggested  changing  the  quoted  text  to 
state  that  the  photograph  is  taken  such 
that  "complete  images  of  the  mirror  and 
comparison  chart  are  included  in  the 
photograph."  Ford  believed  it  is 
unnecessary  to  specify  that  the  image  of 
the  mirror  and  chart  must  fill  the 
camera's  view  finder;  any  photograph  of 
the  mirror  and  chart  could  simply  be 
enlarged  to  a  size  large  enough  for 
analysis.  In  addition,  Ford  believed  that 
for  many  cameras,  the  view  finder  might 
see  a  slightly  different  scene  than  is 
presented  to  the  imaging  lens  (this 
phenomenon  is  referred  to  as  "optical 
parallax"). 

The  agency  does  not  agree  that  the 
specification  should  be  amended.  The 
specification  ensures  that  the 
photographed  image  is  as  large  and  as 
clear  as  possible.  The  definition  of  an 
object  (such  as  the  image  of  the  test 
cylinder)  can  be  diminished  greatly 
when  the  image  on  the  film  is  small  and 
has  to  be  enlarged.  Without  adequate 
definition,  the  images  can  appear 
blurred  and  could  be  unusable  for 
measiu«ment  purposes.  Moreover,  the 
agency  did  not  experience  any  problems 
regarding  optical  parallax  in  the  NHTSA 
test  program  developing  the  test 
procedure  for  school  bus  mirrors,  and 
has  no  reason  to  believe  optical  parallax 
will  become  a  problem.  Accordingly, 
that  part  of  the  petition  is  denied. 

rv.  Corrections 

This  document  redesignates  certain 
sections  related  to  the  school  bus  mirror 
test  procedures  in  Sl3,  which  were 
incorrectly  numbered  in  the  final  rule. 
Specifically,  on  page  57019  of  the 
document,  the  sections  should  have 
been  numbered  beginning  with  "S13.4" 
instead  of  "S13.2." 

V.  Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  rulemaking 
and  determined  that  it  is  neither 
"major"  within  the  meaning  of 
Executive  Order  12866  nor  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  The  agency  believes 
that  a  full  regulatory  evaluation  is  not 
required  because  the  rule  will  have  only 
minimal  economic  impacts.  The 
amendment  is  a  technical  amendment  to 
make  the  regulatory  text  consistent  with 


the  agency's  intent,  as  explained  in  the 
preamble  to  the  final  rule. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  action  under  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  School  bus  manufacturers  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  Small  governmental 
units  and  small  organizations  are 
generally  affected  by  amendments  to  the 
Federal  motor  vehicle  safety  standards 
as  purchasers  of  new  school  buses. 
However,  any  impact  on  small  entities 
from  this  action  will  be  minimal  since 
the  amendment  makes  a  minimal 
change  in  the  final  rule  that  will  not 
impose  additional  costs.  Accordingly, 
the  agency  has  determined  that 
preparation  of  a  regulatory  flexibility 
analysis  is  unnecessary. 

Executive  Order  12612  (Federalism) 

This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  NHTSA  has  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
rulemaking  action  for  purposes  of  the 
National  Environmental  Policy  Act.  The 
agency  has  determined  that 
implementation  of  this  action  will  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 
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PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing.  49 
cm  part  571  is  amended,  as  follows: 

1,  The  authority  citation  for  part  571 
of  title  49  continues  to  read  as  follows: 

AuthoritT:  15  U^C.  1392. 1401, 1403. 
1407;  delegation  of  authority  at  49  CFR  1.5a 


SS71.111    [An 

2.  In  §  571.111,  S9.3(b)(4)  is  revised  to 
read  as  follows,  and  on  pages  57019  and 
57020  of  Volume  57  of  the  Federal 
Register  {December  2, 1992).  S13.2 
through  S13.6  are  redesignated  as  S13.4 
through  S13.8. 

S9.3  •  •  • 

(4)  Each  mirror  shall  be  installed  with 
a  stable  support. 

Issued  on:  November  10. 1993. 
Howard  M.  Smolkia. 

Executive  Director. 

IFR  Doc  93-28132  Filed  1 1-15-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wndllfe  Service 

50  CFR  Part  18 
RIN  1018-AB79 

Marine  Mammals;  Incidental  Tdce 
During  Specified  Activities 

AQBICY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  is  issuing  final  regulations  that 
will  authorize  and  govern  the 
incidental,  unintentional  take  of  small 
numbers  of  polar  bears  and  wahrus 
during  oil  and  gas  industry  operations 
(exploration,  development,  and 
production)  year-round  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska. 

Under  provisions  of  the  Marine 
Mammal  Protection  Act,  the  taking  of 
these  marine  mammals  may  be  allowed 
only  if  the  Director  of  the  Service  finds, 
based  on  the  best  scientific  evidence 
available,  that  the  cumulative  total  of 
such  taking  over  a  5-year  period  will 
have  a  negligible  impact  on  these 
species  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  by  Alaskan  Natives.  If 
these  findings  are  made,  the  Ser\ice  is 
required  to  establish  specific  regulations 
for  the  activity  that  set  forth: 
Pennissible  methods  of  taking;  means  of 
effecting  the  least  practicable  adverse 


impact  on  the  species  and  their  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses;  and  requirements  for 
monitoring  and  reporting. 

Through  the  preparation  of  an 
Environmental  Assessment,  the  Service 
has  found  that  the  total  expected  takings 
of  polar  bear  and  walrus  during  oil  and 
gas  industry  exploration,  development, 
and  production  activities  will  have  a 
negligible  impact  on  these  species,  and 
there  will  be  no  unmitigable  adverse 
impacts  on  the  availability  of  these 
species  for  subsistence  uses  by  Alaskan 
Natives. 

This  rulemaking  does  not  authorize 
the  actual  activities  associated  with  oil 
and  gas  industry  operations;  the 
Department  of  the  Interior's  Minerals 
Management  Service  is  responsible  for 
permitting  activities  associated  with 
such  operations.  Instead,  this 
rulemaking  authorizes  the  issuance  of 
Letters  of  Authorizatim  (LOA)  that  will 
permit  the  unintentional  takes  of  small 
numbers  of  polar  bears  and  walruses 
incidental  to  oil  and  gas  exploration, 
development,  and  production  activities. 

DATES:  Effective  Date:  This  rule  is 
effective  beginning  December  16. 1993 
through  June  16, 1995. 

The  regulations  will  apply  for  a 
period  of  18  months  beginning 
December  16. 1993  for  entities 
conducting  oil  and  gas  industry 
activities.  Certain  conditions  will  apply 
as  explained  in  the  80PPLEMEMTARY 
WFORMATKJM.  If  these  conditions  are  met. 
the  regulations  will  be  extended 
pursuant  to  notice  and  opportunity  for 
public  comment,  for  an  additional  42 
months,  for  a  total  of  5  years. 

Comments:  Comments  on  the  final 
rule  must  be  received  by  December  16, 
1993. 

ADDRESSES:  Written  comments  should 
be  submitted  by  mail  to  Supervisor. 
Office  of  Marine  Mammals 
Management.  Fish  and  Wildlife  Service, 
4230  University  Drive.  Suite  310, 
Anchorage.  Alaska  99508.  Comments 
may  also  be  hand  delivered  to  the  same 
address.  Comments  and  materials 
received  in  response  to  this  action  will 
be  available  for  public  inspection  at  this 
address  during  normal  working  hours  of 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
Bridges.  Office  of  Marine  Mammals 
Management.  Fish  and  Wildlife  Service. 
4230  University  Drive,  suite  310, 
Anchorage.  Alaska  99508.  (907)  271- 
2343. 


SUPPLEKKNTARf  MFORMATKM: 
Need  fior  Action 

In  Alaska,  the  Service  is  responsible 
for  the  management  of  three  marine 
mammal  species:  Polar  bear  lUrsus 
maritimus).  sea  otter  [Enhydra  lutris) 
which  is  not  covered  by  this  rule  and 
the  Pacific  walrus  [Odobenus  rosmarus 
divergens).  These  species  are  not  listed 
as  threatened  or  endangered  and, 
therefore,  are  not  provided  protection  by 
the  Endangered  Species  Act.  However, 
they  are  protected  under  the  Marine 
Mammal  Protection  Act  of  1972. 
hereafter  referred  to  as  the  Act. 
Additional  protection  is  also  accorded 
by  the  1973  international  Agreement  on 
the  Conservation  of  Polar  Bears  (Polar 
Bear  Agreement).  The  United  States. 
Canada.  Denmark,  Norway,  and  the 
former  Union  of  Soviet  Socialist 
Republics  are  signatories  to  this  treaty: 
the  United  States  ratified  the  treaty  on 
November  1,1976. 

The  Act  placed  a  general  moratorium 
on  the  taking  of  any  marine  mammal. 
"Take"  as  defined  by  the  Act  means  to 
harass,  hunt,  capture,  or  kill  or  to 
attempt  to  harass,  hunt,  capture,  or  kill 
any  marine  mammal.  The  Act  was 
amended  in  1981  to  include  section 
101(a)(5)  which  gave  the  Secretary  of 
the  Interior  authority  to  allow,  on 
request  by  U.S.  citizens  (as  defined  in 
50  CFR  18.27(c)),  the  incidental,  but  not 
intentional,  take  of  small  numbers  of 
marine  mammals  in  a  specified  activity 
(other  than  commercial  fishing)  within 
a  specified  geographical  area.  Specific 
authorizing  regulations  may  be  issued 
for  a  period  of  up  to  5  years;  LOAs  may 
be  issued  upon  request  subsequent  to 
issuance  of  specific  authorizing 
regulations. 

The  taking  of  marine  mammals  may 
be  allowed  only  if  the  Service  finds, 
based  on  the  best  scientific  evidence 
available,  that  such  takes  will  have  a 
negligible  impact  on  the  species  or  stock 
and  will  not  have  an  "unmitigable 
adverse  impact"  on  the  availability  of 
the  species  or  stock  for  subsistence  uses. 
Also,  regulations  must  be  published  that 
include  permissible  methods  of  taking 
and  other  means  to  ensure  the  least 
practicable  adverse  impact  on  the 
species  and  its  habitat  and  on  the 
availability  of  the  species  for 
subsistence  uses.  These  regulations 
must  include  requirements  for 
monitoring  and  reporting.  After  final 
•^^gulations  are  established,  LOAs  may 
be  issued,  upon  request,  to  individual 
entities  to  conduct  activities  pursuant  to 
the  regulations. 

As  a  result  of  1986  amendments  to  the  ' 
Act,  the  Service  on  September  29, 1989. 
published  a  final  rule  (54  FR  40338) 
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amending  50  CFR  18.27  (i.e.,  regulations 
governing  small  takes  of  marine 
mammals  incidental  to  specified 
activities)  that  included,  among  other 
things,  a  revised  definition  of 
"negligible  impact"  and  a  new 
definition  for  "unmitigable  adverse 
impact."  Negligible  impact  is  now 
defined  as  "an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to.  and  is  not 
reasonably  likely  to.  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
50  CFR  18.27(c).  Unmitigable  adverse 
impact  means  "an  impact  resulting  from 
the  specified  activity  (1)  that  is  likely  to 
reduce  the  availability  of  the  species  to 
a  level  insufficient  for  a  harvest  to  meet 
subsistence  needs  by  (i)  causing  the 
marine  mammals  to  abandon  or  avoid 
hunting  areas,  (ii)  directly  displacing 
subsistence  users,  or  (iii)  placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters: 
and  (2)  that  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  availability  of  marine  mammals  to 
allow  subsistence  needs  to  be  met." 
Ibid. 

Oil  and  gas  exploration,  development 
and  production  activities  conducted  in 
marine  mammal  habitat  risk  violating 
the  moratorium  on  the  taking  of  marine 
mammals  and  therefore  violating  the 
terms  of  the  Act.  Although  there  is  no 
legal  requirement  for  the  oil  and  gas 
indu.stry  to  obtain  incidental  take 
authority,  they  have  chosen  to  seek 
authorization  to  avoid  potential 
conflicts  between  their  activities  and  the 
requirements  of  the  Act. 

Summary  of  Request 

On  December  17. 1991.  BP 
Exploration  (Alaska)rinc..  for  itself  and 
on  behalf  of  Amerada  Hess  Corporation, 
Amocx)  Production  Company.  ARCO 
Alaska,  Inc..  CGG  American  Service. 
Inc.,  Conoco  Inc.,  Digicon  Geophysical 
Corp..  Exxon  Corporation,  GECO 
Geophysical  Co..  Halliburton 
Geophysical  Services.  Inc..  Mobil  Oil 
Corporation,  Northern  Geophysical  of 
America.  Texaco  Inc.,  Unocal 
Corporation,  and  Western  Geophysical 
Company  (collectively  referred  to  as 
"Industry"  throughout  the  remainder  of 
this  document),  petitioned  the  Service 
to  promulgate  regulations  pursuant  to 
section  101(a)(5)  of  the  Act.  The 
regulations  sought  would  allow  the 
incidental,  but  not  intentional,  take  of 
small  numbers  of  polar  bear  {Ursus 
maritimus)  and  Pacific  walrus 
[Odobenus  rosmarus  divergens)  in  the 
event  that  such  a  taking  occurs  in  the 
course  of  oil  and  gas  exploration, 
development,  or  production  activities 


during  year-round  operations  in  the 
Beaufort  Sea.  in  Alaskan  State  waters, 
and  Outer  Continental  Shelf  (OCS) 
waters  and  the  adjacent  northern  coast 
of  Alaska. 

Specifically,  the  offshore  geographic 
region  addressed  by  this  action  is 
defined  by  a  north/south  line  at  Barrow. 
Alaska,  including  all  Alaska  State 
waters  and  the  OCS  waters  and  east  of 
that  line  to  the  Canadian  border.  The 
onshore  region  is  defined  as  that  same 
north/south  line  at  Barrow.  25  miles 
inland  and  east  to  the  Canning  River. 
Industry  excluded  the  Arctic  National 
Wildlife  Refuge  from  its  petitions. 

A  proposed  rule  was  published  by  the 
Service  on  December  30. 1992  (57  FR 
62283).  witli  a  75-day  comment  period 
that  ended  on  march  15,  1993.  Public 
meetings  were  held  in  Anchorage. 
Barrow,  Nuiqsut,  and  Kaktovik.  Alaska. 
More  than  50  persons  attended  the 
public  meetings,  and  12  entities, 
including  conservation  groups.  Federal. 
State,  and  local  government  agencies, 
private  industry.  Native  organizations 
and  other  interested  parties,  commented 
on  the  proposed  rule.  These  comments 
are  summarized  along  with  resfwnses  in 
the  discussions  below. 

The  Service  prepared  an 
Environmental  Assessment  on  this 
action  and  found  that  there  would  be  no 
significant  impacts  on  populations  of 
walruses  and  polar  bears  and  that  there 
would  be  no  unmitigable  adverse 
impacts  on  theavailability  of  these 
species  for  subsistence  u.ses  by  Alaska 
Natives.  A  Finding  of  No  Significant 
Impact  (FONSI)  has  been  made  on  the 
Environmental  Assessment.  A  copy  of 
the  Environmental  Assessment  and 
FONSI  are  available  on  request  from  the 
jjersons  hsted  above  in  the  section 
entitled.  FOR  FURTHER  INFORMATION 
CONTACT. 

The  Service  hereby  is  issuing,  at  the 
request  of  the  Industry,  regulations  to 
allow  the  incidental  take  of  small 
numbers  of  polar  bears  and  walrus.  Oil 
and  gas  exploration,  development,  and 
production  activities  conducted  in 
proximity  to  marine  mammals  risk 
violating  the  provisions  of  the  Act  if 
those  activities  result  in  "takes"  of  polar 
bears  or  walrus.  The  regulations  along 
with  the  LOAs  will  allow  the  Industry 
to  operate  within  the  law  in  the  event 
an  incidental  take  occurs  during  the 
course  of  normal  operations. 

The  final  regulations  allow  the 
issuance  of  LOAs  that  will  permit  the 
incidental,  unintentional  take  of  polar 
bears  and  Pacific  walrus  in  the  Beaufort 
Sea  and  northern  coast  of  Alaska.  The 
regulations  will  be  in  effect  for  a  period 
of  18  months  beginning  30  days  after  the 
publication  date  of  tliis  document  in  the 


Federal  Register  for  entities  conducting 
oil  and  gas  industry  activities.  Certain 
conditions  will  apply  as  explained 
below.  If  these  conditions  are  met,  the 
regulations  will  be  extended  pursuant  to 
notice  and  opportunity  for  public 
comment,  for  an  additional  42  months, 
for  a  total  of  5  years. 

These  regulations  do  not  authorize  the 
intentional  harassment,  hunting, 
capturing,  or  killing  of  polar  bears  or 
walrus.  They  are  designed  to  allow 
Industry  operations  to  continue  while 
working  under  the  provisions  of  the  Act. 

These  regulations  do  not  permit  the 
actual  activities  associated  with  oil  and 
gas  exploration,  development  and 
production,  but  rather  allow  the 
incidental,  unintentional  take  of  the  two 
marine  mammal  species.  The 
Department  of  the  Interior's  Minerals 
Management  Service  and  the  Bureau  of 
Land  Management  are  responsible  for 
permitting  activities  associated  with  oil 
and  gas  activities  in  Federal  waters  and 
on  Federal  lands,  respectively,  and  the 
State  of  Alaska  is  responsible  for 
activities  on  State  lands  and  in  State 
waters. 

In  addition  to  its  responsibilities 
under  the  Act,  the  Department  of  the 
Interior  has  further  responsibilities 
under  the  1973  multilateral  Polar  Bear 
Agreement.  Specifically.  Article  II  of 
this  Agreement  requires  that: 

Each  Contracting  Party  shall  take 
appropriate  action  to  protect  the  ecosystems 
of  which  polar  bears  are  a  part,  wiih  special 
attention  to  habitat  components  such  as 
denning  and  feeding  sites  and  migration 
patters.  *  •  • 

In  comport  with,  and  to  meet  more 
fully  the  intent  of  the  Agreement,  under 
this  final  rulemaking,  within  18  months 
of  its  effective  date,  the  Service  has  been 
directed  by  the  Secretary  of  the  Interior 
to  develop  and  begin  implementing  a 
strategy  for  the  identification  and 
protection  of  important  polar  bear 
habitats.  Development  of  such  strategy 
will  be  done  as  part  of  the  Service's 
management  plan  process  pursuant  to 
section  115  of  the  Act.  and  in 
cooperation  with  signatories  to  the  Polar 
Bear  Agreement,  the  Department  of 
State,  the  State  of  Alaska,  Alaskan 
Natives,  Industry,  conservation 
organizations,  and  academia. 

For  the  regulations  to  be  extended 
beyond  the  initial  18  months  from  their 
effective  date  for  a  total  5-year  period, 
the  Senice  must  develop  and  begin 
implementing  the  Polar  Bear  Habitat 
Conservation  Strategy.  The  extension  of 
these  regulations,  and  further 
authorizations  under  the  provisions  of 
this  rule  beyond  18  months,  will  be 
contingent  upon  the  following: 
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(1)  Within  a  period  of  18  months  from 
the  effective  date  of  this  rulemaking,  the 
Service  will  develop  and  begin 
implementing  a  Polar  Bear  Habitat 
Conservation  Strategy,  pursuant  to  the 
management  planning  process  in 
section  115  of  the  Act,  and  in 
furtherance  of  the  goals  on  Article  II  of 
the  1973  international  Agreement  on  the 
Conservation  of  Polar  Bears; 

(2)  The  identification  and  designation 
of  special  considerations  or  closures  of 
any  polar  habitat  components  to  be 
further  protected; 

(3)  Public  notice  and  comment  on 
those  considerations  or  closures; 

(4)  Affirmative  findings  of  the 
Secretar>'  of  the  Interior;  and 

(5)  Public  notice  and  comment  on  the 
Secretary's  intention  to  extend  the  term 
of  the  incidental  take  regulations  for  a 
period  not  to  exceed  a  total  of  5  years. 

The  authorizations  for  incidental  take 
pursuant  to  provisions  of  this  rule  (i.e., 
LOAs)  will  be  for  periods  of  no  more 
than  one  year.  However,  for  the  second 
year,  LOAs  could  be  subject  to  a  6- 
month  limit. 

Further,  concern  has  been  expressed 
regarding  polar  bear  encounters  where 
human  life  is  in  jeopardy.  When  human 
activity  occurs  in  polar  bear  habitat, 
polar  bear/human  encounters  are 
possible.  However,  in  over  20  years  of 
industry  activity  in  this  area,  only  one 
polar  bear  has  been  killed  in  defense  of 
human  life.  Polar  bear  interaction 
training  and  knowledge  of  polar  bear 
interaction  plans  will  be  required  of 
each  person  operating  under  these 
regulations.  In  cases  where  polar  bears 
must  be  deterred  or  killed  for  the 
protection  of  human  life  or  welfare,  the 
Service  has  authority  to  allow  such 
action  under  section  109(h)(1)  of  the 
Act. 

.The  authorization  to  take  polar  bear 
and  walrus  is  directed  to  incidents  that 
occur  between  Industry  activities  and 
the  two  species  that  cause  minor 
disturbances  to  those  marine  mammals. 
However,  minor  disturbances  of  marine 
mammals,  especially  those  that  may 
occur  in  the  absence  of  any  negligence 
or  intentional  action  by  a  person 
carrying  out  an  otherwise  lawful 
activity,  may  not  constitute  a  "take." 

The  regulations  include  requirements 
for  monitoring  and  reporting  and 
measures  to  effect  the  least  practicable 
adverse  impact  on  these  species  and 
their  habitat  and  on  the  availability  of 
these  species  for  subsistence  uses.  These 
regulations  are  based  on  the  assumption 
that  exploration,  development,  and 
production  activities  in  this  area  may 
involve  the  taking  of  polar  bears  and 
walrus.  The  Service  has  found  that  the 
total  impact  of  the  takings  will  have  a 


negligible  impact  on  these  species  and 
on  their  availability  for  subsistence 
uses. 

These  regulations  may  be  extended 
for  a  total  term  of  5  years,  subjeci  to 
public  notice  and  comment,  only  if  a 
Polar  Bear  Habitat  Conservation  Strategy 
has  been  developed  and  implementation 
begun  by  the  Service  by  the  end  of  the 
18-month  period  following  the  effective 
date  of  the  final  rule. 

An  LOA  will  be  required  to  conduct 
activities  pursuant  to  these  regulations. 
An  LOA  may  be  requested  by  each 
group  or  individual  conducting  an  oil 
and  gas  Industry  related  activity  where 
there  is  the  likelihood  of  taking  polar 
bear  or  walrus.  The  regulations  require 
those  who  request  an  LOA  to  submit  a 
polar  l)ear  nwarenoss  and  interaction 
plan  and  a  plan  to  monitor  the  effects 
on  polar  bear  and  walrus  that  are 
present  during  the  authorized  activities. 
Also,  an  applicant  for  an  LOA  must 
identify,  in  a  plan  of  cooperation,  what 
measures  have  been  taken  to  minimize 
adverse  impacts  on  the  availability  of 
marine  mammals  for  subsistence  uses  if 
the  activity  takes  place  in  or  near  a 
subsistence  hunting  area.  Each  request 
for  an  LOA  will  be  evaluated  on  the 
specific  activity  and  the  specific 
location,  and  each  LOA  will  be 
specifically  conditioned  for  that  activity 
and  location. 

LOAs  will  be  issued  annually  by  the 
Service.  However,  for  the  second  year 
LOAs  could  be  limited  to  6  months 
contingent  upon  the  Service  developing 
and  beginning  implementation  of  the 
Polar  Bear  Habitat  Conservation 
Strategy. 

Contmuation  of  the  regulations  and 
issuance  of  LOAs  beyond  the  18-month 
period  are  dependent  upon  events, 
developments,  and  achievements  during 
the  18  months  that  regulations  are  in 
effect.  If  the  regulations  are  extended  for 
the  total  5-year  period,  LOAs  for  the 
out-years  will  be  issued  annually  by  the 
Service;  reissuance  will  be  contingent 
upon  submission  of  reports  of 
monitoring  activities  for  the  previous 
year,  evaluation  by  the  Service,  and 
subsequent  determination  that 
reissuance  is  justified.  Because  oil  and 
gas  development  and  production  are 
continuous  long-term  activities,  upon 
initial  approval,  LOAs  for  development 
and  production  would  be  issued  for  the 
life  of  the  activity  or  until  expiration  of 
the  regulations,  whichever  occurs  first. 
However,  submission  by  Industry  of 
monitoring  results  associated  with 
development  and  production  activities 
would  still  be  required  annually  for 
review  by  the  Service;  continued 
operation  under  such  an  LOA  would  be 
based  upon  annual  approval  by  the 


Service  of  the  monitoring  results.  If 
activities  exceeded  the  standards 
established  in  section  101(a)(5)(B)  of  the 
Act  and  implemented  in  50  CFR 
18.27(f),  or  any  subsequent  polar  bear 
habitat  protection  provisions  and 
standards  imposed  as  a  result  of  the 
Service's  Polar  Bear  Habitat 
Conservation  Strategy,  the  Service  could 
withdraw  or  suspend  the  authorizing 
regulations  (after  notice  and  opportunity 
for  public  comment,  or  in  an  emergency 
without  notice  and  opportunity  for 
public  comment).  For  example,  if 
review  of  monitoring  data  indicated  that 
activities  were  having  unforeseen 
negative  impacts  to  polar  bear  or  walrus 
populations  or  their  availability  for 
subsistence  purposes,  mechanisms  exist 
in  50  CFR  18.27(f)  to  revoke  incidental 
take  authorization  conferred  through 
LOAs.  The  regulations  in  50  CFR 
18.27(f)  state,  in  part: 

(5)  Letters  of  Authorization  shall  be 
withdrawn  or  suspended,  either  on  an 
individual  or  class  t)asis.  as  appropriate,  if, 
after  notice  and  opportunity  for  public 
comment,  the  Director  determines:  (i)  The 
IspecificI  regulations  prescribed  are  not  being 
substantially  complied  with,  or  (ii)  the  taking 
allowed  is  having,  or  may  have,  more  than 

a  negligible  impact  on  the  species  or  stock, 
or  where  relevant,  an  unmitigable  adverse 
impact  on  the  availability  of  the  species  or 
stock  for  subsistence  uses. 

Regulations  in  50  CFR  18.27(f)  also 
provide  for  revoking  incidental  take 
authorization  in  emergency  situations 
by  stating: 

(6)  The  requirement  for  notice  and 
opportunity  for  public  review  in  paragraph 
(0(5)  of  this  section  shall  not  apply  if  the 
Director  determines  that  an  emergency  exists 
which  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammals  concerned. 

Description  of  Activity 

In  accordance  with  50  CFR  18.27, 
Industry  submitted  three  separate 
written  petitions  for  the  promulgation  of 
incidental  take  regulations  pursuant  to 
section  101(a)(5)  of  the  Act  covering: 

(1)  Polar  bear  for  exploration 
operations  during  the  ice-covered 
period  in  coastal  arctic  Alaska  and  the 
Beaufort  Sea, 

(2)  Polar  bear  and  walrus  for  open- 
water  exploration  operations  in  the 
Beaufort  Sea,  and 

(3)  Polfu  bear  and  walrus  for  oil  and 
gas  development  and  production  in 
arctic  Alaska. 

Activities  covered  in  the  petition  are 
exploration  activities  such  as  geological 
and  geophysical  surveys  which  include: 
Geotechnical  site  investigation, 
reflective  seismic  exploration,  vibrator 
seismic  data  collection,  airgun  and 
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watergun  seismic  data  collection, 
explosives  seismic  data  collection,  and 
geological  surveys  and  drilling 
operations.  The  latter  include; 
drillships.  floating  drill  platforms  such 
as  the  Kulluk.  ice  pads,  artificial 
islands,  caisson-retained  islands,  and 
two  types  of  bottom-founded  structures: 

(1)  Concrete  island  drilling  system,  and 

(2)  single  steel  drilling  caisson. 
Industry  documents  indicate  that 

exploratory  activities  for  the  open-water 
periods  of  1993  through  1998  are 
primarily  located  in  an  area  defined  by 
a  north/south  Une  at  Barrow  and 
include  all  Alaska  State  waters  and  the 
OCS  waters  east  of  the  line  to  the 
Canadian  border.  Estimates  of  the 
activities  are  approximately  28,200 
vessel  miles  of  seismic  exploration,  with 
as  many  as  10  vessels  acquiring  seismic 
data  in  the  authorized  area  in  any  one 
year.  From  3  to  12  geotechnical/ 
geochemical  programs  are  projected  to 
he  conducted  over  the  time  span  that 
the  regulations  could  be  in  effect 
Exploratory  drilling  is  estimated  to  be 
conducted  at  2  to  19  locations  over  the 
5  year  period,  utilizing  drillships  at  2  to 
8  locations  and  bottom -founded 
structures  at  3  to  11  locations. 

Industry  documents  indicate  that 
exploratory  activities  for  the  ice-covered 
periods  of  1993  through  1998  are  in  the 
geographic  area  defined  by  a  north/ 
south  line  at  Barrow  and  include  all 
Alaska  coastal  areas.  State  waters  and 
OCS  waters  east  to  the  Canadian  border. 
Industry  estimates  approximately  35 
seismic  programs  (covering  7.400  to 
over  10,000  line  miles).  7  geotechnical/ 
geochemical  programs,  and  5  to  15 
exploratory  drilling  operations  over  the 
next  5  years. 

The  petitions  also  ixiclude 
development  and  production  activities 
of  nine  separate  oil  and  gas  fields  in  a 
region  of  88.280  square  miles.  The  nine 
fields  are  Prudhoe  Bay.  Kuparuk. 
Endicott.  Lisbume.  Milne  Point.  Niakuk. 
Point  Mclntyre.  West  Sak.  and  Ugnu 
and  are  collectively  known  as  the 
Production  Area.  The  Production  Area 
extends  from  Barrow  on  the  west  to  the 
Canning  River  on  the  east  and  25  miles 
inland  from  the  coast.  The  Arctic 
National  Wildlife  Rehige  is  specifically 
excluded  from  this  action.  The 
Production  Area  is  operated  year-round. 
The  Prudhoe  Bay  Unit,  discovered  more 
than  20  years  ago.  is  in  decline  and  no 
major  development  activities  are 

Elanned  with  the  exception  of  a  gas 
andling  facility.  New  development  is 
anticipated  to  be  small  and  would  use 
existing  fadhties  and  infr'astructure. 

Exploration,  development  and 
production  activities  similar  to  those 
discussed  in  the  petitioos  are  curreotlj 


being  conducted.  Operations  of  this  type 
have  been  ongoing  since  the  discovery 
of  the  Prudhoe  Bay  oil  field  in  1968. 
Because  of  many  variable  influencing 
Industry  activities,  predictions  as  to  the 
exact  dates,  duration  and  location  are 
speculative.  However,  specific  dates, 
duration  and  locations  will  be  required 
when  applications  for  LOAs  are 
submittJBd. 

To  reduce  duphcation  of  time,  effort, 
and  documentation,  and  since  the  three 
petitions  submitted  by  Industry  are 
similar  activities  in  one  specific 
geographical  area,  the  Service 
detennined,  in  accordance  with  section 
101(a)(5)  of  the  Act  and  50  CFR  18.27, 
the  three  petitions  could  be  combined 
into  one  rulemaking  authorizing  a 
specified  activity  within  a  specified 
geographical  region. 

Biological  Information 

The  geographical  area  covered  by  this 
action  is  the  land  and  water  area  east  of 
a  north/south  line  through  Barrow, 
Alaska.  The  onshore  area  is  25  miles 
inland  and  east  to  the  Canning  River. 
The  Arctic  National  Wildlife  Refuge  is 
outside  of  the  authorized  area.  Offshore 
the  area  extends  through  Alaska  State 
waters  and  into  the  OCS  watere  of  the 
Beaufort  Sea  from  Barrow  east  to  the 
Canadian  border. 

Wainis 

The  Pacific  walrus  primarily  occura  in 
the  waters  of  the  Bering  and  Oiukchi 
Seas  along  the  western  coast  of  Alaska. 
Most  of  the  population  congregates  near 
the  ice  edge  of  the  Chukchi  Sea  pack  ice 
during  the  summer.  The  primary 
summer  ^ge  of  the  walrus  does  not 
extend  east  of  Point  Barrow.  In  the 
winter,  walrus  occur  in  areas  where 
there  are  polynyas,  open  leads  or  thin 
ice  in  which  they  can  create  and 
maintain  breathing  holes.  Major 
concentrations  in  the  winter  are  located 
in  the  northwestern  Bering  Sea  and  the 
southeastern  Bering  Sea.  Walrus  do 
occur  in  the  Beaufort  Sea  but  only  in 
small  numbers. 

Polar  Bear 

Polar  bears  occur  only  in  the  Northern 
Hemisphere,  where  their  distribution  is 
circumpolar.  and  they  Uve  in  close 
association  with  polar  ice.  In  Alaska, 
their  distribution  extends  from  south  of 
the  Bering  Strait  to  the  U.S.-Canada 
border.  The  world  population  has  been 
estimated  at  10.000-20.000.  with 
f>ossibly  as  many  as  5,000  bears  in 
Alaska.  The  Beaufort  Sea  population 
(from  Point  Barrow  to  Cape  Bathuist. 
Northwest  Territories)  is  estimated  to  be 
1.300  to  2.500  bears.  The  most  extensive 


north-south  movements  of  polar  bean 
occur  with  the  ice  in  the  spring  and  falL 

Females  without  depwnaent  cubs 
breed  in  the  spring  and  enter  maternity 
dens  by  late  November.  Females  with 
cubs  do  not  mate.  An  average  of  two 
cubs,  sometimes  one  and  rarely  thiee. 
are  usually  bom  in  December  and  the 
family  group  emerges  in  late  March  or 
early  April.  Only  pregnant  females  den 
for  an  extended  period  during  the 
winter.  Other  polar  bears  may  burrow 
out  depressions  to  escape  harsh  winter 
winds.  Polar  bears  become  sexually 
mature  at  4-8  years  old  and  the  average 
reproduction  interval  for  polar  bear  is 
3-4  years.  The  maximum  reported  age 
of  reproduction  in  Alaska  is  18  years. 
Based  on  these  conditions,  a  polar  bear 
may  produce  about  10  cubs  in  her 
lifetime. 

Ringed  seals  are  the  primary  prey 
species  of  the  polar  bear.  Occasionally 
bearded  seals  and  walrus  calves  may  be 
hunted.  Polar  bears  have  been  known  to 
eat  nonfood  items  such  as  styrofoam. 
plastic,  car-batteries,  anti-freeze  and 
lubricating  fluids. 

The  fiir  and  blubber  of  the  polar  bear 
provide  vital  protection  from  the  cold 
air  and  frigid  water.  Newly  emerged 
cubs  may  not  have  a  sufficient  layer  of 
blubber  to  maintain  body  heat  when 
immersed  in  water  for  long  periods  of 
time.  For  this  reason  the  mcrther  is  very 
protective  of  the  cubs.  It  has  been 
suggested  that  cubs  abandoned  prior  to 
the  normal  weaning  age  of  2.5  years  will 
Ukely  not  survive. 

Polar  bears  have  no  natural  predators, 
and  they  do  not  appear  to  be  prone  to 
death  by  diseases  or  parasites.  The  most 
significant  source  of  mortality  is  man. 
Since  1972.  with  the  passage  of  the  Act. 
only  Alaskan  Natives  have  been  allowed 
to  hunt  polar  bears  for  their  subsistence 
needs,  handicrafts  and  clothing  items. 
The  Native  harvest  occurs  without 
restrictions  on  sex,  age,  number  or 
season,  providing  it  is  non-wasteful. 
From  1980-1991.  the  total  annual 
harvest  averaged  125  bears.  The 
majority  of  this  harvest  (71  percent) 
came  6x)m  the  Chukchi  Sea  area. 

Efifects  of  Oil  and  Gas  Industry 
Activities  on  Marine  ManunaM  and  on 
Subsistence  Uses 

Wdrus 

Oil  and  gas  industry  activities  such  as 
air  and  vessel  traffic,  noise  from  air 
traffic  seismic  surveys,  ice  breakers, 
supply  ships  and  drilling  may  frighten 
or  displace  walrus.  However,  as 
previously  stated  in  this  dociunent  the 
primary  range  of  the  Pacific  walrus  is 
west  of  Point  Barrow  and  the  likelihood 
of  many  walnis  being  in  tfaa  Beauioit 
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Sea  is  small.  Therefore,  it  is  unlikely 
that  Industry  activities  will  result  in 
more  than  a  negligible  impact  on  the 
S{>ecies.  Likewise,  activities  during  the 
ice-covered  periods  and  the  onshore 
development  and  production  activities 
should  not  imp>act  the  walrus. 

In  the  early  spring,  females  and  calves 
may  become  concentrated  in  the  limited 
amount  of  open  water  between  the 
shorefast  ice  and  the  pack  ice,  or  the 
shear  zone.  These  areas  of  congregation 
or  preferred  habitat  result  primarily 
because  of  the  presence  of  open  water. 
This  congregation  activity  makes  the 
walrus  vulnerable  to  early  arriving 
industry-related  traffic.  Air  and  vessel 
traHic  may  cause  the  animals  to 
stampede  off  the  ice  which  may  result 
in  trampling  and  separation  of  cow-calf 
pairs. 

Stationary  drilUng  structures  may 
affiect  the  movement  of  walrus.  Walrus 
may  be  attracted  to  the  activity  or 
repelled  by  noise  or  smell.  In  the  1989 
drilling  season,  an  incident  occurred  in 
a  Chukchi  Sea  operation  where  a  yoimg 
walrus  surfaced  in  the  center  hole 
(moonpool)  of  the  drillship.  The  walrus 
was  removed  from  the  drilling  area  by 
the  use  of  a  cargo  net.  The  walrus  left 
the  scene  of  the  incident  and  was  not 
seen  again. 

Seismic  surveys  generally  take  place 
on  solid  ice  or  open  water.  Since  most 
walrus  activity  occurs  near  the  ice  edge, 
interactions  with  walrus  and  the  seismic 
activity  are  unlikely. 

Subsistence 

Compared  to  the  overall  harvest  of 
walrus  by  Alaskan  Natives,  few  are 
harvested  in  the  Beaufort  Sea  along  the 
northern  coast  of  Alaska.  The  walrus 
constitutes  a  small  portion  of  the 
harvest  for  the  villages  of  Barrow  and 
Nuiqsut.  Annual  harvest  data  of 
subsistence  resources  averaged  for  the 
period  of  1962-1982  shows  that  the 
village  of  Barrow  averaged  55  walrus 
per  year,  Nuiqsut  averaged  3  walrus  per 
year  and  Kaktovik  shows  no  harvest. 
The  majority  of  kills  by  the  village  of 
Barrow  occurred  to  the  southwest  in  the 
Chukchi  Sea.  Therefore,  oil  and  gas 
exploration,  development  and 
production  activities  should  have  a 
negligible  impact  on  walrus  subsistence 
activities. 

Polar  Bear 

Oil  and  gas  exploration,  development 
and  production  activities  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska  may  affect  the  polar  bear. 
Drillships  and  icebreaker  activity  may 
be  physical  obstructions  to  their  normal 
movement.  Noise,  sights,  and  smells 
produced  by  activities  may  attract  or 


repel  bears.  These  disruptions  may 
introduce  changes  in  the  bears'  natural 
behavior  that  may  be  detrimental. 

Exploration  activities  during  the 
open-water  season  are  not  likely  to 
impact  upon  the  movements  or  natural 
behavior  of  the  polar  bear.  Although 
polar  bears  have  been  documented  in 
open  water,  miles  from  the  ice  edge  or 
ice  floes,  normally  the  polar  bear  is 
found  near  the  ice  edge.  Therefore,  it  is 
unlikely  that  exploration  activities  in 
the  open-water  season  will  have  more 
than  a  negligible  impact  on  the  polar 
bear. 

Winter  oil  and  gas  activities  have  a  far 
greater  possibility  of  having  a 
detrimental  impact  on  the  polar  bear. 
Since  the  polar  bear  continues  to  move 
over  the  ice  pack  throughout  the  year, 
interaction  with  industry  activities  are 
likely.  Curious  polar  bears  are  likely  to 
investigate  drillships  and  artificial  or 
natiu-al  islands  where  drilling 
operations  occur.  Any  on-ice  activity 
creates  an  opportunity  for  industry /bear 
interactions. 

Ofl^shore  drillsites  within  the  pack  ice 
may  modify  the  habitat  by  creating  open 
water  leads  down  ciurent  from  the 
activity.  These  open  water  leads  may 
create  temporary  niches  for  subadult  or 
non-breeding  ringed  seals,  the  primary 
prey  species  for  the  polar  bear.  Should 
this  ocCTir,  polar  bears  would  likely  be 
attracted,  thereby  creating  a  possibility 
of  industry/polar  bear  encounters. 
However,  most  offshore  drilling 
operations  are  conducted  from  raised 
platforms  which  isolate  the  drilling 
operation  and  industry  employees  from 
the  ice  and  polar  bears. 

Polar  bear  interaction  plans  are 
developed  for  each  operation.  Industry 
personnel  are  required  to  participate  in 
a  polar  bear  interaction  training  program 
while  on-site.  These  training  programs 
and  interaction  plans  are  designed  to 
ensure  that  the  activity  and  possible 
interactions  have  the  least  detrimental 
effect  on  industry  personnel  and  the 
polar  bear.  Occasionally,  work  may  be 
required  on  the  ice  adjacent  to  elevated 
drillships  or  platforms.  In  such  cases, 
work  areas  are  well-lighted  and  open  to 
reduce  the  likelihood  that  a  polar  bear 
would  approach  the  work  area 
undetected. 

Winter  seismic  activity  (survey  crews) 
has  a  potential  of  disturbing  denning 
females.  Denning  females  are  sensitive 
to  noise  disturbances  and  may  be 
discouraged  from  seeking  a  preferred 
denning  site,  or  may  abandon  dens, 
thereby  risking  the  lives  of  the  offspring. 
Prior  to  initiating  seismic  survey 
activity,  Industry  provides  the  Service 
with  its  proposed  survey  route(s). 
Through  satellite  observations  of  radio 


collared  bears  the  Service  is  able  to 
information  Industry  of  known  denning 
sites,  and  from  knowledge  of  the 
geographical  area  the  Service  identifies 
areas  of  probable  denning  sites.  Once 
sites  are  identified,  Industry  cooperates 
with  the  Service  to  alter  survey  routes 
to  pass  within  no  less  than  one  mile  of 
the  denning  sites.  This  on-going 
cooperative  operating  procedure  ensures 
that  known  den  sites  are  avoided  within 
all  practicable  limits  and  every  effort  is 
made  to  keep  at  least  one  mile  from 
known  denning  sites. 

Subsistence 

The  polar  bear  is  not  a  primary 
subsistence  species  of  the  villages  of 
Barrow,  Nuiqsut,  or  Kaktovik. 
Preliminary  data  from  the  Service's 
Marking,  Tagging,  and  Reporting 
Program  indicate  that  from  July  1, 1989, 
to  June  30, 1991,  a  total  of  27  polar  bears 
were  killed  by  the  Natives  of  Barrow.  No 
polar  bears  were  harvested  by  the 
Natives  of  the  villages  of  Nuiqsut  or 
Kaktovik.  Hunting  success  varies 
considerably  from  year  to  year  because 
of  variable  ice  and  weather  conditions. 

Industry  works  with  the  local  Native 
groups  to  achieve  a  cooperative 
relationship  between  oil  and  gas 
activities  and  subsistence  activities.  Oil 
and  gas  exploration,  development  and 
production  will  not  have  more  than  a 
negligible  impact  on  subsistence 
activities. 

OU  SpUls 

The  accidental  discharge  of  oil  into 
the  environment  during  industry 
activities  could  result  from  operational 
spills  during  refueling,  handling  of 
lubricants  and  liquid  products,  and 
during  general  maintenance.  These 
spills  are  projected  to  be  small  in 
quantity,  generally  less  than  a  barrel  of 
oil  per  incident.  Drilling  units  maintain 
onboard  cleanup  equipment  and  train 
personnel  to  handle  operational  spills. 
These  spills  are  not  expected  to  pose  a 
threat  to  polar  bear  or  walrus. 

A  blowout  (i.e.,  the  loss  of  control  of 
a  well  during  drilling)  is  a  potentially 
more  serious  type  of  spill  accident. 
Based  on  data  calculated  by  the 
Minerals  Management  Service,  the 
probability  of  a  blowout  in  the  Beaufort 
Sea  is  extremely  low.  Data  compiled  by 
that  agency  verify  that  blowouts  have 
occurred  in  the  Canadian  Beaufort  Sea; 
however,  in  the  course  of  exploratory 
drilling  on  the  Alaska  OCS,  no  blowouts 
have  occurred. 

The  Service  acknowledges  that  there 
is  a  tew  probability  of  oil  spills 
connected  with  a  blowout  but  the 
potential  effects  to  polar  bears  or  their 
habitats  by  oil  spills  may  be  significant. 
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Polar  bears  may  be  directly  impacted  by 
a  spill  by  swimming  in  oil-contaminated 
waters.  Bears  which  have  been  fouled 
by  oil  may  suffer  thermo-regulatory 
problems,  ingest  oil.  and  may  exhibit 
other  detrimental  effects  such  as 
inflammation  of  the  nasal  passages  or 
central  nervous  system.  Bears  that 
contact  oil  are  likely  to  die. 

An  investigative  study.  Effects  of 
Crude  Oil  on  Polar  Bears 
(Environmental  Studies  No.  24).  was 
designed  by  N.A.  Oritsland  to  simulate 
an  arctic  oil  spill  and  determine  its 
effect  on  polar  bears  experimentally 
exposed  to  the  crude  oil.  The  report 
states: 

A  general  conclusion  which  may  be  drawn 
from  this  study  is  that  the  polar  bear  is  a 
potentially  greatly  impacted  species  when 
exposed  to  oil  spills.  An  initial  effect  of 
coating  with  oil  is  that  themioregulatory  and 
metabolic  stresses  develop  which  may  cause 
serious  disability  if  protracted  in  the  wild.- 
Oil  fouling  of  the  fur  led  to  grooming  and 
licking  of  the  oil  from  the  fur.  with 
consequent  ingestion  of  the  oil,  and 
absorption  into  the  body  from  the  gut. 
Residence  of  oil  in  the  fur  may  be  expected 
to  be  long  if  the  animal  is  not  cleaned 
complatcly,  prolonging  exposure  by 
grooming/ingesfion  activities.  Uptake  of 
petroleum  hydrocarbons  and  their 
distribution  to  body  tissues  led  to  behavioral 
abnormalities,  including  anorexia,  as  well  as 
to  tissue  damage.  A  wide  range  of  tissues 
were  finund  to  be  affected,  much  of  the  effect 
related  to  uremia  and  severe  dehydration. 
Peripheral  hemolysis  and  a  lack  of  bone 
marrow  erythropoietic  response  resulted  in 
an  acute  anemia  in  all  oiled  bears.  The 
systemic  toxicity  effects  were  latent,  not 
becoming  pronounced  until  weeks  after  the 
initial  exposure.  Renal  changes  were  the 
most  serious  under  the  laboratory  conditions 
and  can  be  assessed  as  the  direct  cause  of 
death  of  two  of  the  three  oil  exposed  polar 
bears"  (Oritsland  et  al..  1981). 

A  Study  by  Derocher  and  Stirling 
(1990)  documented  a  significantly  oiled 
bear  which  appeared  to  have  completely 
recovered  from  an  oiling  episode  four 
years  after  it  was  originally  sighted. 

The  probability  of  an  oil  spill  must  be 
balanced  with  the  potential  severity  of 
harm  to  the  species  or  stock  when 
determining  negligible  impact.  Even  if 
the  potential  effects  of  a  spill  may  be 
significant,  if  the  probability  of 
occurrence  is  low.  a  finding  of 
negligible  impact  may  be  appropriate. 

Due  to  the  small  number  of  walrus  in 
the  Beaufort  Sea  area,  impacts  to  walrus 
resulting  from  oil  spills  are  foreseen  as 
negligible. 

Conclusions 

Based  on  the  previous  discussion,  the 
Service  makes  the  following  findings 
regarding  this  action. 


Impact  on  Species 

The  Service  finds,  based  on  the  best 
scientific  information  available,  that  the 
effects  of  oil  and  gas  related  exploration, 
development  and  production  activities 
for  the  next  5  years  in  the  Beaufort  Sea 
and  adjacent  northern  coast  of  Alaska 
will  have  a  negligible  impact  on  the 
polar  bear  and  the  Pacific  walrus  and 
their  habitat  and  on  the  availability  of 
these  species  for  subsistence  uses  if 
certain  conditions  are  met.  Oil  and  gas 
activities  have  occurred  in  the  Beaufort 
Sea  and  the  northern  coast  of  Alaska  for 
many  years.  To  date,  there  has  been 
only  one  documented  case  of  a  lethal 
take  of  a  polar  bear  in  defense  of  life  at 
an  exploratory  drill  site.  Amstrup  (1989) 
reported  a  case  in  which  a  bear  died 
after  eating  ethylene  glycol  colored  with 
rhodamine  B.  This  chemical 
combination  is  used  for  making  runway 
center  lines  on  snow  and  ice.  Other 
incidents,  including  harassment  as 
defined  by  the  Act.  may  have  occurred, 
but  no  reports  or  legal  action  have 
verified  such  an  incident. 

Liability  for  illegal  discharges  of  toxic 
materials  into  the  environment  is 
described  in  the  Clean  Water  Act  and 
other  statutes  such  as  the  Resource 
Conservation  and  Recover  Act  (RCRA). 
In  the  event  of  a  catastrophic  spill,  the 
Service  would  reassess  the  impacts  to 
the  polar  bear  and/or  walrus 
populations  and  reconsider  the 
appropriateness  of  authorizations  for 
taking  through  section  101(a)(5)  of  the 
Act. 

This  finding  of  "negligible  impact" 
applies  to  exploration,  development, 
and  production  activities  related  to  oil 
and  gas  activities.  The  following  are 
generic  conditions  to  eliminate 
interference  with  normal  breeding, 
feeding,  and  possible  migration  patterns 
to  ensure  that  the  effects  to  the  species 
remain  negligible.  These  conditions  will 
be  site  specific  and  species  specific  and 
may  be  expanded  in  the  first  year  LOAs. 
Specific  to  polar  bears,  based  on  the 
results  of  the  activities  conducted  under 
the  first  1-year  LOAs.  information  and 
protection  provided  under  the  Service's 
Polar  Bear  Habitat  Conservation 
Strategy,  and  the  Secretary's  findings  at 
the  conclusion  of  the  18-month  period 
of  this  rule,  these  conditions  could  be 
modified  substantially  or  additional 
conditions  developed  in  the  event  that, 
after  public  notice  and  comment,  this 
rule  was  extended  for  the  full  5-year 
term. 

(1)  No  intentional  taking  of  polar  bear 
or  walrus  will  be  authorized.  Should  a 
situation  arise  where  an  intentional  take 
(e.g.,  harassment  associated  with 
deterrent  activities  and/or  lethal  take)  is 


required  for  the  protection  of  human  life 
or  welfare,  the  Service  may  authorize 
such  action  under  the  authority  of 
section  109(h)(1)  and  112(c)  of  the  Act. 

(2)  For  the  protection  of  pregnant 
polar  bears  during  denning  activities 
(selection,  birthing,  and  maturation)  in 
known  and  confirmed  denning  area, 
Industry  will  be  restricted  ftt)m 
activities  in  specific  locations  during 
certain  specific  times  of  the  year.  These 
restrictions  will  be  applied  on  a  case-by- 
case  basis  in  response  to  a  request  for  an 
LOA.  In  possible  denning  areas,  pre- 
activity  surveys,  as  determined  by  the 
Service,  will  be  required  to  determine 
the  presence  or  absence  of  denning 
activity. 

(3)  Each  activity  authorized  by  an 
LOA  will  require  a  site-specific  plan  of 
operation,  a  site-specific  monitoring  and 
reporting  plan,  a  polar  bear  awareness 
and  interaction  plan  and  where 
relevant,  a  plan  of  cooperation.  The 
purpose  of  the  required  plans  is  to 
ensure  that  the  levels  of  activity  and 
possible  takes  are  consistent  with  the 
finding  that  the  cumulative  total  of  takes 
will  have  a  negligible  impact  on  polar 
bear  and  Pacific  walrus,  their  habitat, 
and  where  relevant,  on  the  availability 
of  the  species  for  subsistence  uses. 

Impact  on  Subsistence 

Polar  bear  and  Pacific  walrus 
contribute  a  small  amount  of  the  total 
subsistence  harvest  for  the  villages  of 
Barrow.  Nuiqsut.  and  Kaktovik. 
However,  this  does  not  mean  that  the 
harvesting  of  these  species  is  not 
important  to  Alaskan  Natives.  To  ensure 
that  the  impact  of  oil  and  gas  activity  on 
the  availability  of  the  species  or  stock 
for  subsistence  uses  is  negligible,  prior 
to  receipt  of  an  LOA.  when  working  in 
a  subsistence  hunting  or  fishing  area. 
Industry  will  be  required  to  provide 
evidence  to  the  Service  that  a  plan  of 
cooperation  has  been  presented  to  the 
subsistence  communities,  the  Eskimo 
Walrus  Commission  and  the  North 
Slope  Borough.  This  plan  of  cooperation 
will  provide  the  procedures  on  how 
Industry  will  work  with  the  affected 
Natives  communities  and  what  actions 
will  be  taken  to  avoid  interference  with 
subsistence  hunting  of  polar  bear  and 
walrus.  The  Service  will  review  the  plan 
to  ensure  that  potential  effects  on  the 
availability  of  the  species  are  negligible. 

If  there  is  evidence  that  oil  and  gas 
activities  will  affect,  or  in  the  future 
may  affect,  the  availability  of  polar  bear 
or  walrus  for  subsistence,  the  Service 
will  reevaluate  its  findings  regarding 
limits  of  incidental  take  and  the 
measures  required  to  ensure  continued 
subsistence  hunting  opportunities. 


60408    Federal  Register  /  Vol.  58,  No.  219  /  Tuesday.  November  16.  1993  /  Rules  and  Regulations 


Monitoring  and  Reporting 

The  purpose  of  monitoring  programs 
is  to  determine  short-term  and  long-term 
direct,  indirect  and  cumulative  effects  of 
authorized  oil  and  gas  activities  on 
polar  bear  and  walrus  in  the  Beaufort 
Sea  and  the  northern  coast  of  Alaska. 
Plans  must  identify  the  methods  that 
will  be  used  to  determine  and  assess  the 
effects  on  the  movements,  behavior  and 
habitat  use  of  polar  bear  and  walrus  in 
response  to  Industry  activity.  The 
results  of  the  monitoring  activity  will  be 
summarized  and  reviewed  each  year. 
Objectives  for  each  year  will  be  based 
on  the  previous  year's  monitoring 
results. 

A  service-approved  plan  for 
monitoring  and  reporting  the  effects  of 
Industry  exploration,  development  and 
production  activities  on  polar  bear  and 
walrus  will  be  required  of  all  applicants 
prior  to  issuance  of  an  LOA.  For 
exploratory  activities,  a  monitoring  and 
reporting  plan  must  be  submitted  each 
year,  at  least  90  days  prior  to  initiation 
of  planned  activities,  except  that  this 
90-day  requirement  is  waived  for  the 
first  year.  Monitoring  results  must  be 
submitted,  in  final  form,  to  the  Service 
90  days  after  completion  of  the  activity. 
Since  development  and  production 
activities  are  continuous  long-term 
activities,  up>on  approval,  LOAs  and 
their  required  monitoring  and  reporting 
plans  would  be  issued  for  the  life  of  the 
activity  or  until  expiration  of  the 
regulations,  whichever  occurs  first. 
Monitoring  results  associated  with 
LOAs  for  development  and  production 
activities  will  be  submitted  by  Industry 
annually  for  review  by  the  Service. 
Continued  operation  under  the  LOA 
will  be  based  upon  annual  approval  of 
the  monitoring  results. 

Disctusion  of  Comments  on  the 
Proposed  Rule 

Comment:  Several  commenters 
believed  the  proposed  action  would 
violate  the  intent  of  the  1973 
international  Polar  Bear  Agreement  and 
does  not  go  far  enough  to  protect 
important  polar  bear  habitat 
components. 

Response;  This  Final  Rule  is 
authorized  by  section  101(a)(5)  of  the 
Act  and  the  Service  sees  no  conflict 
between  the  rule  and  the  Polar  Bear 
Agreement.  Article  I  of  the  Agreement 
states  that  "the  taking  of  polar  bears 
shall  be  prohibited  *  *  •";  and  the  term 
"taking"  is  defined  in  Article  I  as 
including  "hunting,  killing  and 
capturing,"  none  of  which  is  authorized 
by  this  final  rule.  As  the  resource 
agency  responsible  for  polar  bears,  the 
Service  is  concerned  about  polar  bear 


habitat  and  intends  to  ensure  that  polar 
bear  habitat  remains  healthy  and  intact. 
However,  in  comport  with,  and  to  meet 
more  fully  the  intent  of  the  Polar  Bear 
Agreement,  under  this  final  rulemaking, 
within  18  months  of  its  publication,  the 
Service  will  develop  and  begin 
implementing  a  strategy  for  the 
identification  and  protection  of 
important  polar  bear  habitats.  Issuance 
of  the  rule  beyond  its  18-month 
effectiveness  will  be  subject  to  public 
notice  and  comment,  and  will  be 
contingent  upon  the  development  and 
implementation  of  this  Habitat 
Conservation  Strategy,  special 
considerations  or  closures  of  any  polar 
bear  habitat  components  to  be  protected 
such  as  denning  and  feeding  sites  and 
migration  routes,  and  affirmative 
findings  of  the  Secretary  of  the  Interior. 
Based  on  the  results  of  the  activities 
conducted  under  LOAs  during  the  18- 
month  period  of  this  final  rule, 
information  and  protection  provided 
under  the  Service's  Habitat 
Conservation  Strategy,  and  the 
Secretary's  findings  at  the  conclusion  of 
the  18-month  period,  conditions 
specific  to  polar  bears  could  be 
modified  substantially  or  additional 
conditions  developed.  Pursuant  to  the 
development  and  implementation  of  the 
Polar  Bear  Habitat  Conservation 
Strategy,  additional  measures  could 
include  the  designation  of  special 
protective  areas  (e.g.,  "sanctuaries"),  to 
ensure  that  important  denning  and 
feeding  sites,  migration  routes,  or  other 
components  have  a  high  degree  of 
protection.  The  Service  will  require  and 
evaluate  monitoring  programs  that  will 
report  the  effects  of  the  activity  on  polar 
bears  and  their  habitat.  The  analysis  of 
these  monitoring  reports  may  result  in 
the  modification  of  regulations  or  the 
conditions  of  operation,  as  necessary,  to 
assure  that  the  activity  is  having  no 
more  than  a  negligible  effect  upon  polar 
bear  rates  of  recruitment  and  survival. 
The  Service  may  suspend  or  withdraw 
authorization  for  incidental  take  if 
monitoring  programs  indicate  that  the 
taking  is  having  a  greater  than  negligible 
effect  on  the  population. 

Comment:  The  Service  has  failed  to 
"estimate  the  numbers  of  each  species 
of  marine  mammal  that  may  be  taken 
and  fully  explain  its  rationale  for 
determining  that  those  numbers  are 
appropriately  characterized  as  'small'." 

Hesponse:  The  regulations 
implementing  the  1986  amendments  to 
section  101(a)(5)  of  the  Act  define 
"small  numbers"  to  mean  "a  portion  of 
a  marine  mammal  species,  or  stock, 
whose  taking  would  have  a  negligible 
impact  on  that  species  or  stock"  (50  CFR 
18.27(c)).  The  Service  declines  to 


prescribe  actual  numbers  for  taking 
levels.  Such  numerical  limits  do  not 
take  into  account  the  effect  of  the  type 
of  taking  such  as  harassment  versus 
mortality.  Congress  recognized  the 
imprecision  of  the  term  "small 
numbers,"  but  "was  unable  to  offer  a 
more  precise  formulation  because  the 
concept  is  not  capable  of  being 
expressed  in  absolute  numerical  limits." 
H.R.  Rep.  No.  228, 97th  Cong..  1st  Sess. 
20(1981). 

Comment:  There  is  no  justification  for 
establishing  a  5-year  period  for  the 
duration  of  the  regulations. 

flesponse.- The  suggestion  that  the 
Service  consider  issuing  incidental  take 
regulations  for  a  period  shorter  than  the 
5  years  allowed  in  section  101(a)(5)  of 
the  Act  may  be  based  on  an  assumption 
that  a  lack  of  information  would  justify 
issuing  the  regulations  for  only  a  "trial" 
period.  The  mechanisms  are  already  in 
place  to  withdraw  incidental  take 
authority  should  the  impacts  demand 
such  action.  Each  specific  activity 
covered  by  these  regulations  will  be 
required  to  obtain  an  LOA  prior  to 
beginning  that  activity.  Monitoring  and 
reporting  are  requirements  of  the  LOA. 
Therefore,  upon  annual  review  of  the 
monitoring  and  reporting  data,  should 
the  need  arise,  the  Service  has  the 
authority  to  revoke  incidental  take 
authorization.  (50  CFR  18.27(f)). 
However,  in  consideration  of  the  1973 
international  Agreement  on  the 
Conservation  of  Polar  Bears  and  its 
intent  to  protect  and  conserve  habitat 
components,  the  Service  will  develop 
and  begin  implementation  of  a  Polar 
Bear  Habitat  Conservation  Strategy. 
Because  special  considerations  or 
closures  of  any  polar  bear  habitat 
components  may  beldentified  as 
needing  further  protection  (e.g..  denning 
and  feeding  sites  and  migration  routes), 
the  Secretary  of  the  Interior  has  decided 
to  make  this  rule  effective  for  18  months 
only,  during  which  time  the  Strategy 
will  be  developed  and  implementation 
begun.  Extension  of  the  rule  for  the  full 
5-year  period  will  be  contingent  upon 
not  only  development  and  beginning 
implementation  of  the  Strategy,  but  also 
the  Secretary's  findings  at  the 
conclusion  of  the  18-month  period, 
which  would  include  consideration  of 
the  results  of  activities  conducted  under 
LOAs.  The  rule  would  not  be  extended 
for  the  full  5-year  term  without  public 
notice  and  opportunity  for  comment. 
Pursuant  to  the  development  and 
implementation  of  the  Polar  Bear 
Habitat  Conservation  Strategy  and  a 
decision  to  extend  the  rule,  additional 
protective  measures  could  include  the 
designation  of  special  protective  areas 
(e.g..  "sanctuaries"),  to  ensure  that 
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important  denning  and  feeding  sites, 
migration  routes,  or  other  habitat 
components  have  a  high  degree  of 
protection.  During  the  18-month  period 
of  this  rule,  the  Service  will  require  and 
evaluate  monitoring  programs  that  will 
report  the  effects  of  Industry  activity  on 
polar  bears  and  their  habitat 
components.  If  the  decision  is  made  to 
extend  the  rule  to  the  full  5-year  term, 
the  analysis  of  these  monitoring  reports 
also  may  result  in  the  modification  of 
those  regulations  or  the  conditions  of 
operation,  as  necessary,  to  assure  that  an 
activity  is  having  no  more  than  a 
negligible  effect  upon  polar  bear  habitat 
components  or  rates  of  recruitment  and 
survival.  The  Service  may  suspend  or 
withdraw  authorization  for  incidental 
take  if  monitoring  programs  indicate 
that  the  taking  is  having  a  greater  than 
negligible  effect  on  the  population. 

Co/nmenf;  Commentersoelieved  that 
the  Service  should  prepare  a  fiiU 
Environmental  Impact  Statement  (EIS). 
Response:  Through  the  preparation  of 
an  Environmental  Assessment  (EA),  the 
Service  found  that  the  action  will  not 
significantly  affect  the  quality  of  the 
human  environment,  thereby  resulting 
in  a  "Finding  Of  No  Significant  Impact 
(FONSI)."  Therefore,  in  accordance  with 
the  National  Environmental  Policy  Act, 
no  EIS  is  required.  The  EA  publicly 
disclosed  the  Service's  analysis  of 
whether  the  proposed  activity  has  only 
a  negligible  impact  on  a  species  or  stock 
and  does  not  have  an  unmitigable 
adverse  impact  on  subsistence  users. 

Commenters  appeared  to  confuse  the 
potential  impacts  resulting  from  the 
incidental  take  of  polar  bear  and  walrus 
and  the  potential  impacts  resulting  from 
oil  and  gas  exploration,  development, 
and  production  activities.  The  Service 
does  not  authorize  the  actual  oil  and  gas 
activities.  Those  activities  are 
authorized  by  other  State  and  Federal 
agencies.  The  Service  is  confident  in  its 
position  that  the  regulation  does  not 
significantly  affect  the  quality  of  the 
human  environment  and,  therefore,  the 
preparation  of  an  EIS  is  not  required. 

Comment:  The  EA  and  the  Preamble 
of  the  Proposed  Rule  do  not  adequately 
address  the  need  for  the  proposed 
action. 

Response:  Additional  information  has 
been  added  to  the  EA  and  the  Final 
Rule's  Preamble  stating  the  need  for  the 
regulations. 

Comment:  Commenters  stated  that  the 
annual  review  of  monitoring  and 
reporting  plans  is  not  adequate. 

Response:  Section  101(aJ(5)  of  the  Act 
does  not  outline  specific  monitoring  and 
reporting  requirements.  Monitoring  and 
reporting  requirements  will  be 
specifically  designed  and  approved  for 


each  specific  activity  authorized  by  an 
LOA.  Monitoring  and  reporting 
requirements  will  be  different 
depending  upon  whether  the  activity 
will  be  taking  place  on  land,  on  ice,  or 
in  open  water.  An  LOA  will  require  the 
submission  of  a  monitoring  and 
reporting  plan  to  be  reviewed  and 
approved  by  the  Service  prior  to 
initiation  of  the  activity.  A  report  to  the 
Service  of  monitoring  and  reporting 
activities  will  be  required  to  be 
submitted  90  days  after  completion  of 
exploration  activities.  The  90-day 
submittal  time  prior  to  the  activity,  the 
90-day  submittal  time  after  completion 
of  the  activity  and  the  time  required  for 
the  actual  activity  make  review  of  the 
monitoring  and  reporting  plans  more 
often  than  annually  unrealistic. 
However,  the  Service  is  made  aware  of 
all  sightings  as  soon  as  possible  during 
the  on-going  activity.  Therefore,  if 
needed,  the  monitoring  and  reporting 
plans  could  be  modified  to  meet  the 
current  situation. 

Comment:  One  commenter  pointed 
out  an  apparent  inconsistency  between 
the  Service's  BPX  Proposed  Rule 
(December  30, 1992,  57  FR  62284)  and 
the  Service's  Shell  Western  E  &  P,  Inc. 
(SWEPI).  Final  Rule  Qune  14. 1991,  56 
FR  27453)  over  the  issue  of  whether 
"minor  disturbances"  are  takes.  The 
commenter  expressed  confusion  over 
our  interpretation  between  the  two  rules 
and  questioned  if  the  Service's  standard 
for  takes  had  changed  from  the  SWEPI 
Final  Rule  to  the  BPX  Proposed  Rule. 

Response:  The  Service's  standard  as 
established  in  the  SWEPI  Final  Rule  has 
not  changed.  In  developing  that  rule,  the 
Service  presented  (at  56  FR  27453, 
column  2,  last  paragraph)  the  following 
rationale  to  clarify  confusion  over  the 
term  "take."  That  rationale  still  stands. 

The  term  "tale"  as  defined  in  50  CTR  18.3 
means  to  harass,  hunt,  capture,  collect,  or  kill 
any  marine  mamaial  including,  without 
limitation,  any  oJ  the  following:  The 
collection  of  deao  animals  or  parts  thereof; 
the  restraint  or  detention  of  a  marine 
mammal,  no  matter  how  temporary;  tagging 
a  marine  mammal;  or  the  negligent  or 
intentional  operation  of  an  aircraft  or  vessel, 
or  the  doing  of  any  other  negligent  or 
intentional  act  which  results  in  the 
disturbing  or  molesting  of  a  marine  mammal. 
It  is  true  that  proof  of  "take"  need  not 
involve  a  showing  of  death  or  physical 
injury.  However,  minor  disturbances  of 
marine  mammals,  especially  those  that  may 
occur  in  the  absence  of  any  negligence  or 
intentional  action  by  a  person  carrjing  out  an 
otherwise  lawful  activity,  may  not  constitute 
a  "take." 

The  argument  presented  in  our  BPX 
Proposed  Rule  related  specifically  to  the 
issue  of  bear/human  encounters  where 
human  life  is  in  jeopardy  and  whether. 


in  such  instances,  the  regulation  could 
be  used  to  authorize  intentional 
nonlethal  or  lethal  takings  of  polar 
bears.  The  rationale  presented  in  the 
BPX  Proposed  Rule  was  intended  as  an 
argument  against  use  of  the  regulation  to 
authorize  intentional  takes  of  anv  sort; 
it  was  not  intended  as  an  argum..it  for 
redefining  and  expanding  the  definition 
of  take  to  include  "minor  disturbances." 

Comment:  The  Proposed  Rule's 
Preamble  and  the  EA  contain  an 
extensive  and  detailed  listing  of 
objectives  sought  to  be  achieved  through 
monitoring  programs.  Some  appear  to  go 
far  beyond  what  may  legally  and 
realistically  be  expected  of  an  LOA 
holder.  Research  is  not  the 
responsibility  of  an  LOA  holder. 

Response:  The  Secretary  of  the 
Interior  is  directed  to  prescribe 
regulations  requiring  the  monitoring 
and  reporting  of  incidental  takes.  The 
monitofing  and  reporting  is  to  help  the 
Service  make  the  decision  that  the  total 
taking  during  the  5-year  period  will 
have  a  negligible  impact  on  the  species 
or  stock.  It  is  the  responsibility  of  the 
applicant  to  provide  the  required 
information  and  to  demonstrate 
negligible  impact.  The  monitoring  is  to 
determine  and  report  when,  where, 
how,  and  how  many  marine  mammals, 
by  species,  age/size,  and  sex  are  taken 
in  the  course  of  the  authorized  activity. 
Monitoring  methods  which  may 
accomplish  these  tasks  include 
shipboard  observations,  aerial  surveys, 
and  possible  monitoring  of  radio  tagged 
walruses  and  polar  bears  in  the  vicinity 
of  the  authorized  activity.  Long-term 
population  monitoring  programs  should 
be  developed  to  detect  possible  changes 
in  abundance,  distribution,  and 
productivity.  Programs  which  address 
these  basic  biological  questions  are  not 
necessarily  the  responsibility  of  the 
applicant.  Basically,  the  Service  will  not 
specifically  define  what  information 
gathering  will  be  required.  Flexible 
monitoring  and  reporting  requirements, 
developed  by  the  Service,  in 
cooperation  with  other  interested 
agencies  and  groups,  will  be  most 
beneficial  to  the  Service  and  the  species 
of concern. 

Comment:  There  seems  to  be  a 
misunderstanding  of  the  proposed  area. 
Several  commenters  said  "regulations 
do  not  exclude  ANWR,"  and  "the 
proposed  regulations  include  ANWR." 

Response:  The  EA,  the  Preamble  and 
the  actual  regulations  are  clear  in  this 
regard.  The  Industry  petitions  for 
incidental  take  regulations  specifically 
excluded  the  Arctic  National  Wildlife 
Refuge  (ANWR).  The  regulations  do  not 
include  the  ANWR. 
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Comment:  The  regulations  should 
provide  an  opportunity  for  public 
review  and  comment  on  LOA 
applications. 

Response:  The  Act  does  not  require  a 

f)ublic  comment  period  for  applications 
or  LOAs.  The  Service's  general 
implementing  regulations  in  50  CFR 
18.27  state  that  once  specific  regulations 
are  effective,  LOAs  will  be  processed,  to 
the  maximum  extent  possible,  within  30 
days  from  the  date  they  are  received. 
The  Service  will  notify  interested 
parties,  such  as  the  closest  coastal 
community.  State  of  Alaska,  and  the 
Marine  Mammal  Commission  regarding 
the  receipt  and  content  of  the  LOA 
application.  Notice  of  issuance  of  LOAs 
will  be  published  in  the  Federal 
Register.  Generally  speaking,  the  public 
has  had  the  opportimity  to  comment  on 
all  activities  that  the  Industry  will  likely 
conduct  in  the  next  5  years.  The 
regulations  and  the  determination  of 
"negligible**  impact  are  based  on* 
Industry  petitions  which  presented 
activities  likely  to  be  conducted  for  the 
next  5  years.  Also,  the  public  will  have 
an  opportunity  to  review  and  comment 
on  activities  during  development  and 
implementation  by  the  Service  of  the 
Polar  Bear  Habitat  Conservation 
Strategy. 

Comment:  Some  commenters 
disagreed  that  the  total  impact  of  the 
takings  will  have  a  negligible  effect  on 
the  species  and  on  their  availability  for 
subsistence  uses.  Furthermore,  they 
stated  that  issuance  of  these  regulations 
violates  the  rights  of  the  Native  people. 
Response:  Tne  regulations  auuonze 
the  incidental  take  of  polar  bear  and 
walrus  associated  with  Industry 
activities.  The  regulations  do  not 
authorize  the  actual  oil  and  gas 
activities.  Lethal  take  of  the  species  are 
not  authorized  by  the  regulations.  Only 
the  "incidental."  by  chance,  or 
unexpected  take  is  authorized  imder  the 
regulations.  Industry  activities  were 
present  on  the  North  Slope  prior  to  the 
enactment  of  the  "small  take" 
provisions  of  the  Act.  Likewise,  these 
activities  have  been  conducted  since  the 
enactment  of  the  Act  During  that  period 
of  time,  all  known  lethal  takes  of  polar 
bears  have  been  extremely  small 
(possible  2-3).  Takes  of  polar  bears  due 
to  "harassment*'  possibly  have  been 
nimierous.  but  there  is  no  way  to 
document  such  actions.  Once  the  LOA 
process  is  in  place  and  monitoring  and 
reporting  are  required,  the  Service  will 
have  documentation  on  the  non-lethal 
interactions  with  polar  bears.  The 
Service  is  confident  that  the  authorized 
activities  will  have  a  negligible  impact 
on  the  species  and  will  not  have  an 
uimiitigable  adverse  impact  on  the 


availability  of  the  species  or  stock  for 
subsistence  uses.  Further  assurance  that 
coastal  Alaskan  Natives  will  not  be 
adversely  impacted  is  in  the 
requirement  that  a  holder  of  an  LOA 
cooperate  with  the  affected  Native 
community.  Prior  to  authorization, 
applicants  must  assure  the  Service  that 
they  have  met  with  the  local  affected 
villages  and  agreed  upon  a  plan  of 
action  that  will  not  have  an  unmitigable 
adverse  impact  on  subsistence  uses. 
Further,  once  the  Service  completes  the 
development  and  begins  implementing 
the  Polar  Bear  Habitat  Conservation 
Strategy,  any  additional  protection 
provided  to  polar  bear  denning  and 
feeding  sites  and  migration  patterns 
should  further  ensure  that  an 
unmitigable  adverse  impact  on 
subsistence  uses  will  not  occur. 

Comment:  In  §  18.126,  "Measures  to 
ensure  the  availability  of  species  for 
subsistence."  the  word  "traditional" 
should  be  deleted.  Traditional 
subsistence  hunting  areas  or  areas 
where  subsistence  hunting 
"historically"  took  place  may  no  longer 
be  utilized  as  subsistence  hunting  areas. 

Response:  The  Service  agrees.  The 
purpose  of  §  18.126  is  to  ensure  that 
Industry  activities  do  not  conflict  with 
subsistence  hunting  activities.  To 
ensure  a  dialogue  between  Industry  and 
subsistence  Native  hunters,  this  section 
has  been  changed  to  require  that  a  plan 
of  cooperation  be  submitted  with  each 
application  for  an  LOA  as  evidence  of 
agreement  between  Industry  and  the 
Native  community.  This  procedure  will 
allow  the  Native  subsistence  community 
to  have  input  concerning  possible 
adverse  effects. 

Required  DetenninaUons 

The  Service  has  prepared  an 
Environmental  Assessment  (EA)  in 
conjunction  with  this  rulemaking.  The 
Service  has  concluded  in  a  Finding  of 
No  Significant  Impact  (FONSI)  that  this 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  enviroimient  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 
Therefore,  preparation  of  an 
Environmental  Impact  Statement  is  not 
required.  A  copy  of  the  EA  and  FONSI 
may  be  obtained  from  the  individual 
identified  above  in  the  section  entitled, 
FOR  PUFTTHER  INFORMATION  CONTACT. 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  Under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  it  has  been  determined  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Oil  companies  and 
their  contractors,  conducting 


exploration,  development,  and 
production  activities  in  Alaska,  have 
been  identified  as  the  only  likely 
applicants  under  the  regulations.  These 
potential  applicants  have  not  been 
identified  as  small  businesses. 

This  final  rule  is  not  expected  to  have 
a  potential  takings  implication  under 
Executive  Order  12630  because  it 
authorizes  incidental,  but  not 
intentional,  take  of  polar  bear  and 
walrus  by  oil  and  gas  industry 
companies  and  thereby  exempts  them 
from  civil  and  criminal  liability.  The 
rule  also  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C  350il  et  seq.) 
and  assigned  clearance  number  1018- 
0070. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure.  Imports,  Indians.  Marine 
mammals.  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  part  18.  subchapter  B  of 
chapter  1.  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PAFTT IS-MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
part  18  continues  to  read  as  follows: 
Authority:  16  U.S.C  1361  et  seq. 

2.  A  new  subpart  J  is  added  as 
follows: 

Subpart  J-Taklng  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  Exploration, 
Development,  and  Production  Activities  in 
ttte  Beaufort  Sea  and  Adjacent  Northern 
Coast  of  Alasiia 

Sec. 

18.121  Specified  activity  and  specified 
geographical  region. 

18.122  Effective  dates. 

18.123  Permissible  methods. 

18.124  Prohibitions. 

18.125  Level  of  activity. 

18.126  Measures  to  ensure  availability  of 
species  for  subsistence. 

18.127  Requirements  for  monitoring  and 
reporting. 

18.128  Letters  of  Authorization. 

18.129  Information  collection  requirements. 
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Subpart  J— Taking  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  Exploration, 
Development,  and  Production 
Activities  in  the  Beaufort  Sea  and 
Adjacent  Northern  Coast  of  Alaska 

§  1 8. 1 21    Specified  activity  and  specified 
geographical  region. 

Regulntions  in  this  subpart  apply  to 
the  incidental,  but  not  intentional,  take 
of  polar  bear  and  walrus  by  U.S.  citizens 
(as  defined  in  §  18.27(c))  engaged  in  oil 
and  gas  exploration,  development,  and 
production  activities  in  the  Beaufort  Sea 
and  adjacent  northern  coast  of  Alaska. 
The  specifled  geographical  area  is 
defined  by  a  North/South  line  at 
Barrovr,  Alaska,  and  includes  all  Alaska 
State  waters,  and  Outer  Continental 
Shelf  waters  each  of  that  line  to  the 
Canadian  border  and  an  area  25  miles 
inland  from  Barrow  on  the  west  to  the 
Canning  River  on  the  east.  The  Arctic 
National  Wildlife  Refuge  is  excluded. 

§1«.122    Effective  dates. 

Regulations  in  this  subpart  are 
effective  for  an  l8-month  period,  from 
December  16. 1993  through  June  16, 
1995  for  oil  and  gas  exploration, 
development,  and  production  activities. 
Within  the  18  month  effective  period  of 
this  rulemaking,  the  Service  will 
develop  and  begin  implementing  a  Polar 
Bear  Habitat  Conservation  Strategy, 
pursuant  to  the  management  planning 
process  in  section  115  of  the  Marine 
ManuRal  Protection  Act  and  in 
furtherance  of  the  goals  of  Article  II  of 
the  1973  international  Agreement  on  the 
Conservation  of  Polar  Bears.  This  Polar 
Bear  Habitat  Conservation  Strategy  may 
identity  and  designate  special 
considerations  or  closures  of  any  polar 
bear  habitat  components  to  be  further 
protected;  public  notice  and  comment 
will  be  sought  on  those  considerations 
or  closures.  By  June  16. 1995,  pursuant 
to  notice  and  opportunity  for  public 
comment,  the  regulations  in  this  subpart 
may  be  extended  for  the  full  5-year  term 
authorized  by  the  Act,  contingent  upon 
the  Service  developing  and  b^inning  to 
implement  this  Polar  Bear  Habitat 
Conservation  Strategy,  review  of 
monitoring  reports  submitted  by  holders 
of  Letters  of  Authorization,  and  an 
affirmative  finding  by  the  Secretary  of 
the  Interior. 

i  18.123    Permissible  methods. 

(a)  The  incidental,  but  not  intentional, 
take  of  polar  bear  and  walrus  by  U.S. 
citizens  holding  a  Letter  of 
Authorization  (see  §18.128)  is 
permitted  for  takes  resulting  from: 

(1)  Activities  associated  with 
conducting  geological  and  geophysical 
surveys; 


(2)  Activities  associated  with  drilling 
exploratory  wells  and  associated 
activities;  and 

(3)  Activities  associated  with  drilling 
production  wells  and  performing 
production  support  operations. 

(b)  Tbe  methods  and  activities 
identified  in  §  18.123(a)  must  be 
conducted  in  a  manner  that  minimizes 
to  the  greatest  extent  practicable  adverse 
impacts  on  polar  bear  and  walrus,  their 
habitat  and  on  the  availability  of  these 
marine  mammals  for  subsistence  uses. 
Subsequent  to  implementation  by  the 
Service  of  its  Polar  Bear  Habitat 
Conservation  Strategy,  no  adverse 
impacts  will  be  authorized  in  those 
identified  polar  bear  habitat  areas 
afforded  special  protection  through 
implementation  of  that  strategy. 

(c)  The  Service  will  evaluate  each 
request  for  a  Letter  of  Authorization 
based  on  the  specific  activity  and  the 
specific  geographical  location.  Each 
Letter  of  Authorization  will  identify 
allowable  conditions  or  methods  that 
are  specific  to  the  activity  and  location. 

$18,124    Prohibitions. 

(a)  Intentional  takes  of  polar  bear  or 
walrus  are  not  authorized  by  the 
regulations  in  this  subpart.  (Note: 
Pursuant  to  section  109(h)(1)  of  the 
Marine  Mammal  Protection  Act,  the 
Service  may  authorize  the  intentional 
take  (e.g..  harassment  associated  with 
deterrent  activities  and/or  lethal  take) 
for  the  protection  of  human  life  or 
welfare.) 

(b)  Any  take  that  fails  to  comply  with 
the  terms  and  conditions  of  the  specific 
regulations  in  this  subpart  or  of  the 
Letters  of  Authorization  is  prohibited. 

818.125    Level  of  activity. 

When  Letters  of  Authorization  are 
requested,  the  Service  will  determine 
whether  the  level  of  activity  identified 
in  the  request  exceeds  that  considered 
by  the  Service  in  making  a  finding  of 
negligible  impact  on  the  species  and  a 
finding  of  no  unmitigable  adverse 
impact  on  the  availability  of  the  species 
for  subsistence.  If  the  level  of  activity  is 
greater,  the  Service  will  re-evaluate  its 
findings  to  determine  if  those  findings 
continue  to  be  appropriate  based  on  the 
greater  level  of  activity.  Depending  on 
the  results  of  the  evaluation,  the  Service 
may  allow  the  authorization  to  stand  as 
is,  add  further  conditions,  or  withdraw 
or  suspend  the  authorization. 

818.126    Measures  to  ensure  availability  of 
species  for  subsistence. 

When  applying  for  a  Letter  of 
Authorization,  the  applicant  must 
submit  a  plan  of  cooperation  that 
identifies  what  measures  have  been,  and 


will  be.  taken  to  minimize  adverse 
effects  on  the  availability  of  polar  bear 
and  walrus  for  subsistence  uses.  The 
applicant  must  contact  affected 
subsistence  communities  to  discuss 
potential  conflicts  with  the  location, 
timing,  and  methods  of  planned 
operations.  The  applicant  must  make 
reasonable  efforts  to  assure  that 
activities  do  not  interfere  with 
subsistence  hunting  or  that  adverse 
effects  on  the  availability  of  polar  bear 
or  walrus  are  properly  mitigated. 

818.127    f^equlremenU  for  monitodng  wxJ 
reporting. 

(a)  Holders  of  Letters  of  Authorization 
are  required  to  cooperate  with  the 
Service  and  other  designated  Federal. 
State,  or  local  agencies  to  monitor  the 
impacts  of  oil  and  gas  exploration, 
development  and  production  activities 
on  polar  bear  and  walrus. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  a  qualified  individual  or 
individuals  to  observe  and  record  the 
effects  of  the  activities  on  polar  bear  and 
walrus. 

(c)  When  applying  for  a  Letter  of 
Authorization,  the  applicant  must 
include  a  site-specific  plan  to  monitor 
the  effects  of  the  activity  on  the 
populations  of  polar  bear  and  walrus 
that  are  present  during  the  on-going 
activities.  This  plan,  which  must  be 
approved  by  the  Service's  Alaska 
Regional  Director,  must  identify  the 
survey  techniques  that  will  be  utilized 
to  determine  the  actions  of  the  polar 
bear  and  walrus  in  response  to  the  on- 
going activity.  The  monitoring  program 
must  document  the  actions  of  these 
marine  mammals  and  estimate  the 
actual  level  of  take.  The  monitoring 
requirements  will  vary  depending  on 
the  activity,  the  location,  and  the  time. 

(d)  If  the  activity  is  planned  in  polar 
bear  habitat,  the  operator  must  develop 
a  polar  bear  awareness  and  interaction 
plan  subject  to  approval  by  the  Serx'ice. 
For  the  protection  of  human  life  and 
welfare,  each  employee  on  site  must 
complete  a  basic  polar  bear  encounter 
training  course. 

(e)  At  its  discretion,  the  Service  may 
place  an  observer  on  site  of  the  activity, 
on  board  drillships,  drill  rigs,  aircraft, 
icebreakers,  or  other  support  vessels  or 
vehicles  to  monitor  the  impact  of  the 
activity  on  polar  bear  and  walrus. 

(f)  The  holder  of  the  Letter  of 
Authorization  must  submit  a  report  to 
the  Service's  Alaska  Regional  Director 
within  90  days  after  completion  of 
activities.  For  development  and 
production  activities,  the  annual 
monitoring  report  must  be  submitted  no 
later  than  15  days  after  completion  of 
the  previous  year's  activities.  The  report 
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must  include,  at  a  minimum,  the 
following  information: 

(1)  Dates  and  time  of  activity; 

(2)  Dates  and  locations  of  polar  bear 
or  walrus  activity  related  to  monitoring 
the  effects  of  the  activity;  and 

(3)  Results  of  the  monitoring  activities 
including  an  estimate  of  the  actual  level 
of  take. 

f  18.128    Letters  of  Auttiortzation. 

(a)  Each  person  or  entity  conducting 
an  oil  and  gas  exploration, 
development,  or  production  activity  in 
the  geographical  area  described  in 
§  18.121.  that  may  take  a  polar  bear  or 
walrus  in  execution  of  those  activities, 
should  apply  for  a  Let?  t  of 
Authorization  for  each  exploration 
activity  or  a  Letter  of  Authorization  for 
each  development  and  production  area. 
The  application  for  authorization  must 
be  submitted  to  the  Service's  Alaska 
Regional  Director  at  least  90  days  prior 
to  the  start  of  the  proposed  activity. 

Note:  The  requirement  that  an  application 
for  a  Letter  of  Authorization  be  filed  at  least 
90  days  before  an  activity  is  scheduled  to 
begin  becomes  effective  March  6. 1994.  The 
fin  il  regulations  in  this  subpart  become 
effective  December  16. 1993. 

fb)  When  an  application  for  a  Letter 
of  Authorization  is  submitted,  it  must 
in.jlude  the  following  information: 

(1)  A  description  of  the  activity,  the 
dates  and  duration,  the  specific  location 


and  the  estimated  area  affected  by  that 
activity; 

(2)  A  plan  to  monitor  the  behavior 
and  effects  of  the  activity  on  polar  bear 
and  walrus;  and 

(3)  A'polar  bear  awareness  and 
interaction  plan. 

(4)  Where  relevant,  a  cooperation  plan 
that  describes  the  measures  to  be  taken 
to  mitigate  potential  conflicts  between 
the  proposed  activity  and  subsistence 
hunting. 

(c)  In  accordance  with  §  18.27(f), 
decisions  made  concerning  withdrawals 
of  Letters  of  Authorization,  either  on  an 
individual  or  class  basis,  with  regard  to 
factors  other  than  the  term  of  Letters  of 
Authorization,  will  be  made  only  after 
notice  and  opportunity  for  public 
comment. 

(d)  The  requirement  for  notice  and 
public  comment  in  §  18.128(c)  will  not 
apply  should  the  Service  determine  that 
an  emergency  exists  that  poses  a 
significant  risk  to  the  well-being  of  the 
species  or  stock  of  polar  bear  or  walrus. 

$18,129    Information  collection 
requirements 

(a)  The  collections  of  information 
contained  in  this  subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.) 
and  assigned  clearance  number  1018- 
0070.  It  is  necessary  to  collect  the 
information  in  order  to  describe  the 


activity  and  estimate  the  cumulative 
impacts  of  potential  takings  by  all 
persons  conducting  the  activity.  The 
information  is  used  to  evaluate  the 
application  and  determine  whether  to 
issue  specific  regulations  and, 
subsequently.  Letters  of  Authorization. 

(b)  The  public  burden  associated  with 
the  5-year  period  potentially  covered  by 
this  is  estimated  at  5,802  hours 
including  1.002  hours  to  complete  the 
three  applications  for  specific 
regulations  (334  hours  each).  720  hours 
to  complete  90  applications  for  Letters 
of  Authorization  (8  hours  each),  2.880 
hours  to  comply  with  recordkeeping 
requirements  associated  with  90  Letters 
of  Authorization,  and  1,200  hours  to 
complete  150  required  annual  reports  (8 
hours  each).  Direct  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  this  requirement  to  the  Information 
Ck)llection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Mail  Stop  224  ARLSQ,  1849  C 
Street.  NW..  Washington.  DC  20240,  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1018- 
0070),  Washington,  DC  20503. 

Dated:  July  22. 1993. 

Richard  N.  Smitli. 

Acting  Director,  U.S.  Fish  pnd  Wildlife 
Service.  ■■ 

IFR  Doc.  93-28053  Filed  11-15-93;  8:45  am) 
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Proposed  Rules 


Federal  Register 

VoL  58,  Na  219 

Tuesday.  Novemter  16.  1993 


This  section  of  the  FEDERAL  REQSTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  parttcipate  in  the 
rule  maldng  prior  to  the  adoption  o*  the  final 
ruies. 


NUCLEAR  REGULATORY 
COMNNSStON 

10CFRChapt«r1 

Issuance  of  Quarterly  Report  on  the 
Regulatory  Agenda 

AGENCY:  Nuclear  Regulatory 
Commission. 


Dated  at  Bethesda.  Maryland,  this  8th  day 
of  htovember  1993. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  Peview  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration. 

[FR  Doc  93-28145  Filed  ll-15-fl3;  8.45  ami 
BILUNO  COOK  78«»4>1-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 


ACnOM:  Issuance  of  Regulatory  Agenda.      P><x*«  **«•  »»-N»»-160-ApJ 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  has  issued  the  NRC 
Regulatory  Agenda  for  the  third  quarter, 
July  through  September,  of  1993.  Tliis 
agenda  provides  the  public  with 
information  about  NRC's  rulemaking 
activities.  The  Regulatory  Agenda  is  a 
quarterly  compilation  of  all  rules  on 
which  the  NRC  has  recently  completed 
action,  or  has  proposed  action,  or  is 
considering  action,  and  of  all  petitions 
for  rulemaking  that  the  NRC  has 
received  that  are  pending  disposition. 
Issuance  of  this  publication  is  consistent 
with  section  610  of  the  Regulatory 
Flexibility  Act. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NlJREG-0936)  Vol.  12.  No.  3,  is 
available  for  inspection,  and  copjring  for 
a  fee,  at  the  Nuclear  Regulatory 
Commission's  Public  Docimient  Room. 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC 

In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it,  a 
customer  may  call  (202)  512-2303  or 
(202)  512-2249  or  write  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082,  Washington,  DC  20013- 
7082.    1 1 

FOR  FW^tHER  INFORMATIOM  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Telephone:  (301)  492-7758, 
toll-free  number  (800)  368-5642. 


Airworthiness  Directives;  SAAB- 
SCANIA  Itodel  SAAB  3405  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  the 
ad(^>tion  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  SAAB-SCANIA  Model  SAAB 
340B  series  airplanes.  This  proposal 
would  require  replacement  of  the 
existing  actuator  assembly  on  the  motor 
operated  fuel  valve  assembly  with  a 
new,  improved  actuator  assembly.  This 
proposal  is  prompted  by 
electromagnetic  interference  (EMI)  tests, 
which  indicate  that  the  actuator 
assemblies  of  certain  fuel  shut-off  valves 
may  fail  to  fimction  after  exposure  to 
EMI,  such  as  lightning  or  high  intensity 
radiated  fields.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  function  of  the  fuel  shut- 
off  valves,  which  could  result  in 
unchecked  fuel  leakage  or  fuel 
imbalance  after  fuel  system  failure. 

DATES:  Comments  must  be  received  by 
January  18, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
160-AD,  1601  Und  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Fedeial 
holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB-SCANL\  AB,  Product  Support. 
S581.88,  Linkdping,  Sweden.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW„  Renton. 
Washington. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Rmton, 
Washington  98055-4056;  telephcme 
(206)  227-2145;  fax  (206)  227-132a 

SUPPI^MENTARY  INFORMATION: 
I  Invited 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  *Kall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ects  of 
the  proposed  rule.  All  comments 
submitted  tvill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-16a-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  Na 
93-NM-160-tAD.  1601  Lind  Aveoue, 
SW.,  Renton.  Washington  0805S-40S6. 
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Discussion 

The  Luftfartsverket.  which  is  the 
airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  SAAB- 
SCANIA  Model  SAAB  340B  series 
airplanes.  Tlie  Luftfartsverket  advises 
that  electromagnetic  interference  (EMI) 
tests  indicate  that  the  actuator 
assemblies  of  certain  fuel  shut-off  valves 
may  fail  to  function  after  exposure  to 
EMI.  such  as  lightning  or  high  intensity 
radiated  fields  (HIRF).  (During  EMI 
testing,  the  intensity  of  exposure  was 
within  the  range  of  intensity  that  the 
design  is  required  to  withstand  under 
the  applicable  airworthiness 
requirements.)  To  date,  however,  no 
service  difficulties  related  to  this 
potential  problem  have  been  reported 
on  any  of  these  airplanes.  Loss  of 
function  of  the  fuel  shut-off  valves,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  unchecked  fiiel 
leakage  or  fuel  imbalance  after  fuel 
system  failure. 

SAAB-SCANIA  AB  has  issued  SAAB 
Service  Bulletin  SAAB  340-28-016. 
dated  October  21. 1992.  that  describes 
procedures  for  accomplishment  of 
Modification  No.  2423,  which  entails 
modifying  the  configuration  for  the 
motor  operated  fuel  valve  assemblies. 
This  modification  includes  replacement 
of  the  existing  actuator  assembly  with  a 
new,  improved  actuator  assembly,  and 
performance  of  a  functional  test  of  the 
engine  fuel  shutoff  valve.  The  new, 
improved  actuator  assembly 
incorporates  an  electromagnetic  relay 
that  is  less  susceptible  to  EMI  than  the 
hybrid  circuit  in  the  existing  actuator. 
Additionally,  this  actuator  assembly 
meets  current  type  design  requirements 
for  EMI.  The  Luftfartsverket  classified 
this  service  bulletin  as  mandatory  and 
issued  Swedish  Airworthiness 
Directives  (SAD)  No.  1-056,  dated 
October  22, 1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Sweden. 

The  motor  operated  fuel  valve 
assemblies  have  a  different 
configuration  on  airplanes  having  serial 
numbers  301  through  307  inclusive  and 
are  not  affected  by  the  addressed 
problem.  The  manufacturer  has 
installed  the  new,  improved  actuator 
assembly  prior  to  delivery  on  airplanes 
having  serial  numbers  308  and 
subsequent. 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 


airworthiness  agreement,  the 
Luftfartsverket  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  Luftfartsverket.  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  existing  actuator 
assembly  on  the  motor  operated  fuel 
valve  assembly  with  a  new,  improved 
actuator  assembly,  and  performance  of  a 
functional  test  of  the  engine  fuel  shutoff 
valve.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  6  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  SAAB-SCANIA 
AB  at  no  cost  to  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $990,  or  $165  per 
airplane.  This  total  cost  figiire  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febmary  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  ofSnblects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.Q  106lg);  and  14  CFR 
11.89. 

{39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB-SCANIA:  Docket  93-NM-160-AD. 

Applicability:  Model  SAAB  340B  series 
airplanes;  serial  numbers  271,  and  275 
through  300  inclusive:  certificated  in  any 
category. 

Compliant:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  function  of  the  fuel  shut- 
off  valves,  which  could  result  in  unchecked 
fuel  leakage  or  fuel  imbalance  after  fuel 
system  failure,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  engine  left-  and  right- 
hand  fuel  shutoff  valve,  the  interconnect 
valve,  the  crossfeed  valve,  and  the  de-fuel 
shutoff  valve  from  a  part  number  (P/N) 
AV16B2117B-2  (SAAB  P/N  930314^-002) 
configuration  to  a  P/N  AV16B2117B-4 
(SAAB  P/N  9303149-004)  configuration,  by 
removing  the  existing  actuator  assembly,  P/ 
N  130001C,  and  installing  a  new,  improved 
actuator  assembly,  P/N  130003N;  and 
perform  a  functional  lest  of  the  modified 
valves  once  they  are  installed;  in  accordance 
with  SAAB  Service  Bulletin  SAAB  340-28- 
016.  dated  October  21, 1992. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  fuel  shutoff  valve 
assembly  having  P/N  AV16B2117B-2  (SAAB 
P/N  9303149-002)  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  pemiits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirpfnents  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on 
November  9.  1993. 

Darreil  M.  Pederson, 

Acting  ilannger.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-28141  Filed  11-15-93;  8:45  ami 

BILLING  CODE  49tO-13-P 


4, 


14CFRPart39 

[Docket  No.  93-NM-14&-AD] 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

AGENCV:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-300.  -400. 
and  -500  series  airplanes.  This  proposal 
would  require  modification  of  the 
leading  edge  slat  access  panel  and 
infernal  structure  at  Front  Spar  Station 
(FSS)  250.663.  This  proposal  is 
prompted  by  reports  that  fuel  leaking 
from  the  fuel  line  at  FSS  250.663  flowed 
through  B  drain  hole  in  a  slat  access 
panel  and  leaked  into  the  turbine 
exhaust  area,  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  such  a  fuel  leak,  which  could 
cause  an  external  fire  under  the  wing. 
DATES:  Comments  must  be  received  by 
January  18. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
146-AD.  1601  Lind  Avenue,  SVV.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bray.  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (206) 227-2681; 
fax  (206)  227-1181. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-146-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-146-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  strut  drain  system  installed  on 
certain  Boeing  Model  737-300,  -400, 
and  -500  series  airplanes  is  designed  to 
divert  fuel  leakage  to  a  point  five  feet 
from  the  turbine  exhaust  area.  However, 
there  have  been  several  incidents  in 
which  fuel  leaking  from  the  fuel  line  at 
Front  Spar  Station  (FSS)  250.663  flowed 
through  a  drain  hole  in  a  slat  access 
panel  and  leaked  into  the  turbine 
e.xhaust  area.  One  of  these  incidents 
caused  an  external  fire  under  the  wing. 
Typically,  such  a  fire  could  occur  on  the 
ground  after  the  engines  have  been  shut 
dowrn.  The  resultant  fire  could  spread 
from  the  turbine  exhaust  area  to  the 
strut  and,  subsequently,  could  ignite 
fuel  within  the  strut.  This  condition,  if 
not  detected  and  corrected,  could  cause 
an  external  fire  under  the  wing. 


The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-57-1221, 
dated  August  6.  1992,  that  describes 
procedures  for  modifying  the  leading 
edge  slat  access  panel  and  internal 
structure  at  FSS  250.663.  Incorporation 
of  this  modification  entails  sealing  the 
drain  hole  in  Slat  Access  Panels  6307L 
and  6407R,  changing  the  internal 
structure  of  the  leading  edge  panel  by 
creating  a  drain  path  to  the  strut  drain 
system,  and  sealing  the  slat  access  panel 
and  the  internal  structure  of  the  leading 
edge  panel  to  keep  fuel  leakage  within 
the  new  drain  path. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  leading  edge 
slat  access  panel  and  internal  structure 
at  FSS  250.663.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  950  Boeing 
Model  737-300,  ^00.  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fieet.  The  FAA  estimates  that 
400  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  The  cost 
of  required  parts  would  be  negligible. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $220,000,  or 
$550  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXIT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
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A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-146-AD. 

Applicability:  Model  737-300,  -400.  and 
-500  series  airplanes,  line  position  1001 
through  1976  inclusive,  1978  through  2183 
inclusive,  2185  through  2186  inclusive,  and 
2188  through  2193  inclusive;  certiflcated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  from  leaking  into  the 
turbine  exhaust  area,  which  could  cause  an 
external  fire  under  the  wing,  accomplish  the 
following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  leading  edge  slat 
access  panel  and  internal  structure  at  Front 
Spar  Station  (FSS)  250.663  in  accordance 
with  Boeing  Service  Bulletin  737-57-1221. 
dated  August  6. 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FA  A, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
•end  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on 
November  9. 1993. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-28142  Filed  11-15-93:  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  503 

Freedom  of  Information  Act 
Regulations 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  This  proposed  Regulation 
revises  the  Agency's  current  regulation 
implementing  the  Freedom  of 
Information  Act  (FOIA).  and  we  are 
soliciting  comments  on  the  proposed 
rule. 

DATES:  Comments  on  the  rule  will  be 
accepted  until  November  16. 1993.  All 
written  communications  received  on  or 
before  the  closing  date  will  be 
considered  by  the  Agency  before  taking 
action  on  a  final  rule. 
ADDRESSES:  Written  comments  to  the 
Freedom  of  Information  Office.  United 
States  Information  Agency.  Room  M-10, 
301  4th  Street.  SW..  Washington.  DC 
20547.  telephone  (202)  619-5499. 
Comments  received  may  be  seen  in  the 
office  by  appointment  between  9  a.m. 
and  4  p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Lola 
L.  Secora.  Freedom  of  Information 
Officer  (202)  619-5499. 

List  of  Subjects  in  22  CFR  Part  503 

Freedom  of  information. 

Accordingly.  22  CFR  part  503  is 
proposed  to  be  amended  by  revising 
§§503.1  through  503.6  and  removing 
§  503.9  as  set  forth  below. 

PART  503— FREEDOM  OF 
INFORMATION  ACT  REGULATION 

1.  The  authority  citation  for  Part  503 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552  Reform  Act  of  1986 
as  amended  by  Pub.  L.  99-570  Sec.  1801- 
1804:  22  U.S.C.  2658;  5  U.S.C  301;  13  U.S.C 
8:  E.0. 10477.  as  amended:  47  FR  9320.  Apr. 
2. 1982.  E.0. 12356.  5  U.S.C  Sec.  552  (1988 
&  Supp.  Ill  1991)  as  amended  by  Freedom  of 
Information  Reform  Act  of  1986,  Pub.  L.  No. 
99-570,  title  I,  Sections  1801-1804, 100  Stat. 
3207,  3207-48-50  (1986)  (codified  at  5  U.S.C. 
Sec.  552  (1988)):  22  U.S.C  Sec.  2658  (1988); 
5  U.S.C  Sec.  301  (1988);  13  U.S.C.  Sec.  8 
(1988);  Executive  Order  No.  10477,  3  CFR 
958  (1949-1953)  as  omended  6y  Executive 


Order  No.  10822.  3  CFR  355  (1959-1963). 
Executive  Order  No.  12292,  3  CFR  134 
(1982),  reprinted  in  22  U.S.C.  Sec.  1472 
(1988);  Executive  Order  No.  12356,  3  CFR 
166  (1983).  reprinted  in  50  U.S.C.  Sec.  401 
(1988). 


2.  Sections  503.1  through  503.6  are 
revised  to  read  as  follows: 

503.1    Introduction  and  definitions. 

(a)  Introduction.  The  FOIA  and  this 
part  apply  to  all  records  of  the  United 
States  Information  Agency,  including  all 
of  its  foreign  posts.  As  a  general  policy, 
USIA  follows  a  balanced  approach  in 
administering  the  FOIA.  We  recognize 
the  right  of  public  access  to  information 
in  the  possession  of  the  Agency,  but  we 
also  protect  the  integrity  of  the  Agency's 
internal  processes.  This  policy  calls  for 
the  fullest  possible  disclosure  of  records 
consistent  with  those  requirements  of 
administrative  necessity  and 
confidentiality  which  are  recognized  by 
the  Freedom  of  Information  Act. 

(b)  Definitions. 

Access  Appeal  Committee  or 
Committee,  means  the  Committee 
delegated  by  the  Agency  Director  for 
making  final  Agency  determinations 
regarding  appeals  from  the  initial  denial 
of  records  under  the  FOIA.  This 
Committee  also  revises  final  appeal 
denials  of  documents  made  by  the 
National  Endowment  for  Democracy 
(NED)  for  its  records. 

Agency  or  USIA  means  the  United 
States  Information  Agency.  It  includes 
all  components  of  USIA  in  the  U.S.  and 
all  foreign  posts  abroad  (known  as  the 
U.S.  Information  Service  or  USIS).  (See 
22  CFR  part  504.  chapter  V— 
Organization.) 

Commercial  use,  when  referring  to  a 
request,  means  that  the  request  is  from 
or  on  behalf  of  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  of  a  person 
on  whose  behalf  the  request  is  made. 
Whether  a  request  is  for  a  commercial 
use  depends  on  the  purpose  of  the 
request  and  the  use  to  which  the  records 
will  be  put.  The  identity  of  the  requester 
(individual,  non-profit  corporation,  for- 
profit  corporation),  or  the  nature  of  the 
records,  while  in  some  cases  indicative 
of  that  purpose  or  use.  is  not  necessarily 
determinative.  When  a  request  is  from  a 
representative  of  the  news  media,  the 
request  shall  be  deemed  not  to  be  for 
commercial  use. 

Department  means  any  executive 
department,  military  department, 
government  corporation,  government 
controlled  corporation,  any  independent 
regulatory  agency,  or  other 
establishment  in  the  executive  branch  of 
the  Federal  Government.  A  private 
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organization  is  not  a  department  even  if 
it  is  performing  work  under  contract 
with  the  Government  or  is  receiving 
Federal  financial  assistance.  Grantee 
and  contractor  records  are  not  subject  to 
the  FOIA  unless  they  are  in  the 
possession  and  control  of  USIA. 

Duplication  means  the  process  of 
making  a  copy  of  a  record  and  sending 
it  to  the  requester,  to  the  extent 
necessary  to  respond  to  the  request. 
Such  copies  include  paper  copy, 
microform,  audiovisual  materials,  and 
magnetic  tapes,  cards  and  discs. 

Educational  institution  means  a 
preschool,  elementary  or  secondary 
school,  institution  of  undergraduate  or 
graduate  higher  education,  or  institution 
of  professional  or  vocational  education. 

FOIA  means  section  552  of  title  5. 
United  States  Code,  as  amended. 

Freedom  of  Information  Officer  means 
the  USIA  offlcial  who  has  been 
delegated  the  authority  to  release  or 
withhold  records  and  assess,  waive,  or 
reduce  fees  in  response  to  FOIA 
requests. 

Non-commercial  scientific  institution 
means  an  institution  that  is  not  operated 
substantially  for  purposes  of  furthering 
its  own  or  someone  else's  business, 
trade,  or  profit  interests,  and  that  is 
operated  for  purposes  of  conducting 
scientific  research  whose  results  are  not 
intended  to  promote  any  particular 
product  or  industry. 

Post  or  USIS  means  all  overseas 
offices  of  the  USIA. 

Records  means  any  handwritten, 
typed  or  printed  documents  (such  as 
memoranda,  books,  brochures,  studies, 
writings,  drafts,  letters,  transcripts,  and 
minutes)  and  documentary  material  in 
other  forms  (such  as  punchcards; 
magnetic  tapes,  cards,  or  discs;  paper 
tapes;  audio  or  video  recordings;  maps; 
photographs;  slides,  microfilm;  and 
motion  pictures).  It  does  not  include 
objects  or  articles  such  as  exhibits, 
models,  equipment,  and  duplication 
machines  or  audiovisual  processing 
materials.  Nor  does  it  include  books, 
magazines,  pamphlets,  or  other 
reference  material  in  formally  organized 
and  officially  designated  USIA  libraries, 
where  such  materials  are  available 
under  the  rules  of  the  particular  library. 

Representative  of  the  news  media 
means  a  person  actively  gathering  news 
for  an  entity  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
"News"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  News 
media  entities  include  television  and 
radio  broadcasters,  publishers  of 
I>eriodicals  (to  the  extent  they  publish 
"news")  who  make  their  products 
available  for  purchase  or  subscription 


by  the  general  public,  and  entities  that 
may  disseminate  news  through  other 
media  (e.g.,  electronic  dissemination  of 
text).  Freelance  journalists  shall  be 
considered  representatives  of  a  news 
media  entity  if  they  can  show  a  solid 
basis  for  expecting  publication  through 
such  an  entity.  A  publication  contract  or 
a  requester's  past  publication  record 
may  show  such  a  basis. 

Request  means  asking  in  writing  for 
records  whether  or  not  the  request  refers 
specifically  to  the  Freedom  of 
Information  Act. 

Review  means  examining  the  records 
to  determine  which  portions,  if  any, 
may  be  released,  and  any  other 
processing  that  is  necessary  to  prepare 
the  records  for  release.  It  includes  only 
the  first  examination  and  processing  of 
the  requested  documents  for  purposes  of 
determining  whether  a  specific 
exemption  applies  to  a  particular  record 
or  portion  of  a  record. 

Search  means  looking  for  records  or 
portions  of  records  responsive  to  a 
request.  It  includes  reading  and 
interpreting  a  request,  and  also  page-by- 
page  and  line-by-line  examination  to 
identify  responsive  portions  of  a 
document.  However,  it  does  not  include 
line-by-line  examination  where  merely 
duplicating  the  entire  page  would  be  a 
less  expensive  and  a  quicker  way  to 
comply  with  the  request. 

§  503.2    Making  a  request 

(a)  How  to  request  records.  All 
requests  for  documents  shall  be  made  in 
writing.  Requests  should  be  addressed 
to  the  United  States  Information 
Agency,  Freedom  of  Information  Officer, 
GC/FOI.  room  M-10.  301  4th  Street. 
SW..  Washington,  DC  20547.  Write  the 
words  "Freedom  of  Information  Act 
Reouest"  on  the  envelope  and  letter. 

(b)  Details  in  your  letter.  Your  request 
for  documents  should  provide  as  many 
details  as  possible  that  will  help  us  find 
the  records  you  are  requesting.  If  there 
is  insufficient  information,  we  will  ask 
you  for  more.  Include  your  telephone 
number(s)  to  help  us  reach  you  if  we 
have  questions.  If  you  are  not  sure  how 
to  write  your  request  or  what  details  to 
include,  you  may  call  the  FOIA  Office. 
The  more  specific  the  request  for 
documents,  the  faster  the  Agency  will 
be  able  to  respond  to  your  requests. 

(c)  Requests  not  handled  under  FOIA. 
We  will  not  provide  documents 
requested  under  the  FOIA  and  this  part 
if  the  records  are  currently  available  in 
the  National  Archives,  subject  to  release 
through  the  Archives,  or  commonly  sold 
to  the  public  by  it  or  another  agency 
pursuant  to  statutory  authority  (for 
example,  records  currently  available 
from  the  Government  Printing  Office  or 


the  National  Technical  Information 
Service).  Agency  records  that  are 
normally  freely  available  to  the  general 
public,  such  as  USIA  World,  are  not 
covered  by  the  FOIA.  Also  requests  from 
Federal  departments  and  court  orders 
for  documents  are  not  FOIA  requests, 
nor  are  requests  &t)m  Chairmen  of 
Congressional  committees  or 
subcommittees. 

(d)  Referral  of  requests  outside  the 
agency.  If  you  request  records  that  were 
created  by  or  provided  to  us  by  another 
Federal  department,  we  may  refer  your 
request  to  or  consult  with  that 
department.  We  may  also  refer  requests 
for  classified  records  to  the  department 
that  classified  them.  In  cases  of  referral, 
the  other  department  is  responsible  for 
processing  and  responding  to  your 
request  under  that  department's 
regulation.  When  possible,  we  will 
notify  you  when  we  refer  your  request 
to  another  department. 

(e)  Responding  to  your  request. 

(1)  Retrieving  records.  The  Agency  is 
required  to  furnish  copies  of  records 
only  when  they  are  in  our  possession 
and  control.  If  we  have  stored  the 
records  you  want  in  a  records  retention 
center,  we  will  retrieve  and  review  them 

•  for  possible  disclosure.  However,  the 
Federal  Government  destroys  many  old 
records,  so  sometimes  it  is  impossible  to 
fill  requests.  The  Agency's  record 
retention  policies  are  set  forth  in  the 
General  Records  Schedules  of  the 
National  Archives  and  Records 
Administration  and  in  USIA's  Records 
Disposition  Schedule,  which  establish 
time  periods  for  keeping  records  before 
they  may  be  destroyed. 

(2)  Furnishing  records.  The  Agency  is 
only  required  to  furnish  copies  of 
records  which  we  have  or  can  retrieve; 
we  are  not  compelled  to  create  new 
records.  For  example,  if  the  requested 
information  is  maintained  in 
computerized  form  and  we  can,  with 
minimal  computer  instructions,  produce 
the  information  on  paper,  we  will  do 

so — if  this  is  the  only  way  to  respond  to 
a  request.  We  are  not,  however,  required 
to  vvri'e  a  new  computer  program  in 
order  to  print  documentary  material  in 
a  format  you  might  prefer.  On  the  other 
hand,  we  may  decide  to  conserve 
government  resources  and  at  the  same 
time  supply  the  records  you  need  by 
consolidating  information  from  various 
records  rather  than  coping  them  all.  The 
Agency  is  required  to  furnish  only  one 
copy  of  a  record.  If  we  are  unable  to 
make  a  legible  copy  of  a  record  to  be 
released,  we  will  not  attempt  to  ^^ 

reconstruct  it.  Rather  we  will  furnish 
the  best  copy  possible  and  note  its  poor 
quality  in  our  reply  or  on  the  copy.  If 
material  exists  in  different  forms,  we 
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will  provide  the  record  in  the  form  that 
best  conserves  government  resources. 
For  example,  if  it  requires  less  time  and 
expense  to  provide  a  computer  record  as 
a  paper  printout  rather  than  on  tape,  we 
will  provide  the  printout. 

i  503.3    Avaiiability  of  agency  records. 

(a)  Release  of  records.  If  we  have 
released  a  record  or  part  of  a  record  to 
others  in  the  past,  we  will  ordinarily 
release  it  to  you  also.  This  principle 
does  not  apply  if  the  previous  release 
was  an  unauthorized  disclosure. 
However,  we  will  not  release  it  to  you 
if  a  statute  forbids  this  disclosure  and 
we  will  not  necessarily  release  it  to  you 
if  an  exemption  applies  in  your 
situation  and  did  not  apply  or  applied 
differently  in  the  previous  situations. 

(bl  Denial  of  requests.  All  denials  are 
in  writing  and  described  in  general 
terms  the  material  withheld  and  state 
the  reasons  for  the  denial,  including  a 
reference  to  the  specific  exemption  of 
the  FOIA  authorizing  the  withholding  or 
deletion.  The  denial  also  explains  your 
right  to  appeal  the  decision  and  it  will 
identify  the  ofRdal  to  whom  you  should 
send  the  appeal.  Denial  letters  are 
signed  by  the  person  who  made  the 
decision  to  deny  all  or  part  of  the 
request,  unless  otherwise  noted. 

fc)  Unproductive  searches.  We  make  a 
diligent  search  for  records  to  satisfy 
your  request.  Nevertheless,  we  may  not 
be  able  always  to  find  the  records  you 
want  using  the  information  you 
provided,  or  they  may  not  exist.  If  we 
advise  you  that  we  have  been  unable  to 
find  the  records  despite  a  diligent 
search,  you  will  nevertheless  be 
provided  the  opportunity  to  appeal  the 
adequacy  of  the  Agency's  search. 
However,  if  your  request  is  for  records 
that  are  obviously  not  connected  with 
this  Agency  or  your  request  has  been 
provided  to  us  in  error,  a  "no  records" 
response  will  not  be  considered  an 
adverse  action  and  you  will  not  be 
provided  an  opportunity  to  appeal. 

(d)  Appeal  of  denials.  You  nave  the 
right  to  appeal  a  partial  or  full  denial  of 
your  FOIA  request.  To  do  so,  you  must 
put  your  appeal  in  wTiting  and  address 
it  to  the  official  identified  in  the  denial 
letter.  Your  appeal  letter  must  be  dated 
and  post  marked  within  30  calendar 
days  from  the  date  of  the  Agency's 
denial  letter.  Because  we  have  some 
discretionary  authority  in  deciding 
whether  to  release  or  withhold  records, 
you  may  strengthen  your  appeal  by 
explaining  your  reasons  for  wanting  the 
records.  However,  you  are  not  required 
to  give  any  explanation.  Your  appeal 
will  be  reviewed  by  the  Agency's  Access 
Appeal  Committee  which  consists  of 
senior  Agency  officials.  When  the 


Committee  responds  to  your  appeal,  that 
constitutes  the  Agency's  final  action  on 
the  request.  If  the  Access  Appeal 
Committee  grants  your  appeal  in  part  or 
in  full,  we  will  send  the  records  to  you 
promptly  or  set  up  an  appointment  for 
you  to  inspect  them.  If  Uie  decision  is 
to  deny  your  appeal  in  part  or  in  full, 
the  final  letter  will  state  the  reasons  for 
the  decision,  name  the  officials 
responsible  for  the  decision,  and  inform 
you  of  the  FOIA  provisions  for  judicial 
review. 

S  503.4    Time  limits. 

(a)  Genera7— The  FOIA  sets  certain 
time  limits  for  us  to  decide  whether  to 
disclose  the  records  you  requested,  and 
to  decide  appeals.  If  we  fail  to  meet  the 
deadlines,  you  may  proceed  as  if  we  had 
denied  your  request  or  your  appeal. 
Since  requests  may  be  misaddressed  or 
misrouted.  you  should  call  or  write  to 
confirm  that  we  have  the  request  and  to 
learn  its  status  if  you  have  not  heard 
from  us  in  a  reasonable  time. 

(b)  Time  allowed. 

(1)  We  will  decide  whether  to  release 
records  within  10  working  days  after 
your  request  reaches  the  appropriate 
area  office  that  maintains  the  records 
you  are  requesting.  When  we  decide  to 
release  records,  we  will  actually  provide 
the  records  at  that  time,  or  as  soon  as 
possible  after  that  decision,  or  let  you 
inspect  thein  as  soon  as  possible 
thereafter. 

(2)  We  will  decide  an  appeal  within 
20  working  days  after  the  appeal  reaches 
the  appropriate  reviewing  official. 

(3)  The  FOI  Officer  or  appeal  official 
may  extend  the  time  limits  in  unusual 
circumstances  for  initial  requests  or 
appeals,  up  to  10  working  days.  We  will 
notify  you  in  writing  of  any  extensions. 
"Unusual  circumstances"  include 
situations  where  we:  search  for  and 
collect  records  from  field  facilities, 
records  centers  or  locations  other  than 
the  office  processing  the  records;  search 
for,  collect,  or  examine  a  great  many 
records  in  response  to  a  single  request; 
consult  with  another  office  or 
department  that  has  substantial  interest 
in  the  determination  of  the  request;  and/ 
or  conduct  negotiations  with  submitters 
and  requesters  of  information  to 
determine  the  nature  and  extent  of  non- 
disclosable  proprietary  materials. 

§  503.5    Records  availat>ie  for  public 
inspectiofl. 

(a)  To  the  extent  that  they  exist,  we 
will  make  the  following  records  of 
general  interest  available  for  your 
inspection  and  copying: 

(1)  Orders  and  final  opinions, 
including  concurring  and  dissenting 
opinions  in  adjudications.  (See 


§  503.8(e)  of  this  part  for  availability  of 
internal  memoranda,  including  attorney 
opinions  and  advice.) 

(2)  Statements  of  policy  and 
interpretations  that  we  have  adopted  but 
have  not  published  in  the  Federal 
Register. 

(3)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public.  (We  will  not  make  available, 
however,  manuals  or  instructions  that 
reveal  investigative  or  audit  procedures 
as  described  in  §503.8  (b)  and  (g)  of  this 
part.) 

(4)  In  addition  to  such  records  as 
those  described  in  paragraph  (a)  of  this 
section,  we  will  make  available  to  any 
person  a  copy  of  all  other  Agency 
records,  unless  we  determine  that  such 
records  should  be  withheld  from 
disclosure  under  subsection  (b)  of  the 
Act  and  §  503.8  of  this  part. 

(b)  Before  releasing  these  records, 
however,  we  may  delete  the  names  of 
people,  or  information  that  would 
identify  them,  if  release  would  invade 
their  personal  privacy  to  a  clearly 
unwarranted  degree.  (See  §  503.8(0.) 

(c)  This  Agency  does  not  publish  an 
FOIA  index  because  it  is  impracticable 
to  do  so. 

503.6    Restriction  on  som«  agency 
records. 

Under  the  U.S.  Information  and 
Educational  Exchange  Act  of  1948  (22 
U.S.C.  1461,  as  amended),  the  USIA  is 
prohibited  from  disseminating  within 
the  United  States  information  about  the 
U.S.,  its  people,  and  its  policies  when 
such  materials  have  been  prepared  by 
the  Agency  for  audiences  abroad.  This 
includes  films,  radio  scripts  and  tapes, 
video  tapes,  books,  and  similar 
materials  produced  by  the  Agency. 
However,  this  law  does  provide  that 
upon  request,  such  information  shall  be 
made  available  at  USIA  for  examination 
only  by  representatives  of  the  press, 
magazines,  radio  systems  and  stations, 
research  students  or  scholars  and 
available  for  examination  only  to 
Members  of  Congress. 

3.  Section  503.9  is  removed. 

$503.9    [Removed]. 
R.  Wallace  Stuart, 

Acting  General  Counsel. 

IFR  Doc.  93-27950  Filed  11-15-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-9801-e] 

Wood  Furniture  Manufacturing 
Negotiated  Rulemaking  Advisory 
Committee;  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTKMi:  Meeting. 

SUMMARY:  The  Wood  Furniture 
Manufacturing  Negotiated  Rulemaking 
Advisory  Committee  will  meet  to 
attempt  to  reach  consensus  on  a 
proposed  rule  covering  Hazardous  Air 
pollutant  emissions  and  a  Control 
Techniques  Guideline  covering  volatile 
organic  compound  emissions  associated 
with  wood  furniture  manufacturing. 
DATES:  The  meeting  will  take  place  on 
November  30  and  December  1.  On 
November  30  it  will  start  at  9  a.m.  and 
run  until  completion.  On  December  1,  it 
will  start  at  8  a.m.  and  end  by  5  p.m. 
AOOPESSES:  The  meeting  will  take  place 
at  the  Valet  Cloak.  1505  Hillsborough 
St..  Raleigh.  NC  27605,  (919)  828-0333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Foreduitional  information  on 
substantive  aspects  of  the  meeting, 
please  contact  Madeline  Strum  of  EPA*s 
Office  of  Air  Quality  Planning  and 
Standards,  (919)  541-2383.  For 
additional  information  on  procedural  or 
administrative  matters  please  contact 
Susan  Wildau  or  John  Lingelbach.  EPA's 
coconvenors,  at  (303)  442-7367. 

Dated:  November  9, 1993. 

Chrii  Kirtz, 

Director.  Consensus  and  Dispute  Resolution 
Prog^m. 

|FR  Doc  93-27986  Filed  11-15-93:  8:45  ami 
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40  CFR  Part  6a 
[A-91-73:  FRL-4801-9] 

Risk  Management  Programs  for 
Chemical  Accidental  Release 
Prevention 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of  public 
hearing. 

SUMMARY:  On  October  20, 1993  (58FR 
54190)  the  Environmental  Protection 
Agency  proposed  regulations  that  would 
require  development  and 
implementation  of  risk  management 
programs  at  facilities  that  manufacture, 
process,  use,  store,  or  otherwise  handle 


regulated  substances  in  quantities  that 
exceed  specified  thresholds.  EPA  has 
proposed  a  list  of  regulated  substances 
and  thresholds  separately.  Risk 
management  programs  provide  facilities 
with  an  integrated  approach  to 
identifying  and  managing  the  hazards 
posed  by  these  regulated  substances. 
The  risk  management  plans  developed 
under  such  programs  would  be 
registered  with  EPA,  provided  to  the 
Chemical  Safety  and  Hazard 
Investigation  Board,  state  governments, 
and  local  planning  authorities,  and 
made  available  to  the  public.  The 
proposed  rule  would  assist  facilities  and 
communities  in  efforts  to  lessen  the 
number  and  severity  of  serious  chemical 
accidents.  This  notice  schedules  two 
additional  public  hearings. 
DATES:  Comments  must  be  submitted  on 
or  before  February  16. 1994.  Public 
hearings  will  be  held  in  Washington.  DC 
on  November  30. 1993.  from  9  a.m.  to 
5  p.m.;  in  Chicago,  IL  on  December  8. 
1993,  from  9  a.m.  to  5  p.m.;  in  San 
Francisco,  CA  on  December  15, 1993, 
from  9  a.m.  to  5  p.m.  Persons  interested 
in  appearing  at  the  Washington  public 
hearing  should  register  with  EPA  at 
(703)  218-2570  by  November  23, 1993. 
Persons  interested  in  appearing  at  the 
Chicago  public  hearing  should  register 
with  EPA  at  (312)  886-1964  by 
December  3, 1993.  Persons  interested  in 
appearing  at  the  San  Francisco  public 
hearing  should  register  with  EPA  at 
(415)  744-2100  by  December  10, 1993. 
A  copy  of  the  testimony  should  be 
submitted  by  the  appropriate 
registration  date,  to  Dr.  Lyse  Helsing 
(see  the  ADDRESSES  section)  and  two 
copies  to  the  docket. 

Docket:  Supporting  documentation 
used  in  developing  this  proposed  mle  is 
contained  in  Docket  No.  A-91-73.  This 
docket  is  available  for  public  inspection 
and  copying  between  8:30  a.m.  and  12 
noon,  and  between  1:30  and  3:30  p.m. 
Monday  through  Friday,  at  the  address 
listed  below.  A  reasonable  fee  may  be 
charged  for  copying. 
ADDRESSES:  Comments  should  be 
mailed  or  submitted  to:  Environmental 
Protection  Agency,  Air  Docket  (LE-131), 
Attn:  Docket  No.  A-91-73,  Waterside 
Mall,  401  M  Street,  SW..  Washington, 
DC  20460.  Comments  must  be  submitted 
in  duplicate.  In  addition,  testimony  for 
the  Washington  hearing  should  be 
mailed  to  Dr.  Lyse  Helsing,  Chemical 
Emergency  Preparedness  and 
Prevention  Office,  Environmental 
Protection  Agency,  5101,  401  M  St  SW., 
Washington,  D.C  20460.  Testimony  for 
the  Chicago  hearing  should  be  mailed  to 
Mail  code  HSC-9J,  The  Lake  Michigan 
Room,  #77  W.  Jackson  Blvd.  Ralph  H. 


Metcalfe  BIdg..  Chicago,  IL  60604. 
Testimony  for  the  San  Francisco  hearing 
should  be  mailed  to  Attn:  RMP  Hearing, 
Office  of  Health  and  Emergency 
Planning,  Mail  Code  H-8-5,  EPA  Region 
9.  75  Hawthorne  St.,  San  Francisco,  CA 
94105.  The  public  hearings  will  be  held 
at:  Temple  Micah,  600  M  Street  SW., 
Washington,  DC;  The  Lake  Michigan 
Room— 12th  Floor,  #77  W.  Jackson 
Blvd..  Ralph  H.  Metcalfe  Bldg..  Chicago, 
IL;  Berkeley  Marina  Marriott,  200 
Marina  Blvd.,  Berkeley.  CA. 

FOR  FURTHER  MFORMATKM  COWTACT:  Dr. 

Lyse  Helsing,  Chemical  Emergency 
Preparedness  and  Prevention  Office. 
Environmental  Protection  Agency.  5101. 
401  M  St.  SW..  Washington.  DC  20460. 
(202)  260-6128;  or  the  Emergency 
Planning  and  Community  Right-to- 
Know  Hotline,  (800)  535-0202;  in 
northern  Virginia  and  Alaska  (703)  920- 
9877. 
Jim  Makris, 

Director,  Chemical  Emergency  Preparedness 

and  Prevention  Office. 

IFR  Doc.  93-28119  Filed  11-15-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  552,  554. 573. 576.  and 
577 

[Docket  No.  93-68;  Notice  2] 
RIN2127-AD83 

Petitions  for  Rulemaking,  Defect  and 
Noncompliance  Orders;  Standards 
Enforcement  and  Defect 
Investigations;  Defect  and 
Noncompliance  Reports;  Record 
Retention;  and  Defect  and 
Noncompliance  Notification 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  In  response  to  a  petition 
submitted  by  the  American  Automobile 
Manufacturers  Association  (AAMA), 
this  notice  extends  the  comment  period 
on  a  notice  of  proposed  rulemaking  to 
amend  several  provisions  of  NHTSA 's 
regulations  that  p>ertain  to  its 
enforcement  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  1966,  as 
amended  (Safety  Act),  and 
manufacturers'  obligations  to  provide 
notification  and  remedy  without  charge 
to  owners  of  motor  vehicles  or  items  of 
motor  vehicle  equipment  that  have  been 
determined  not  to  comply  with  a 
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Federal  motor  vehicle  safety  standard  or 
to  contain  a  defect  related  to  motor 
vehicle  safety.  In  view  of  the  breadth  of 
the  proposed  amendments.  NHTSA 
agrees  with  petitioner  that  it  is 
appropriate  to  allow  additional  time  for 
commenters  to  prepare  their  responses. 
Accordingly,  the  agency  has  decided  to 
extend  the  comment  period  from 
November  12. 1993  to  December  3. 
1993. 

DATES:  Comments  on  the  notice  of 
proposed  rulemaking,  Docket  93-68, 
Notice  1.  must  be  received  on  or  before 
December  3. 1993. 

ADDRESSES:  Comments  should  refer  to 
Docket  93-68.  Notice  1.  and  be 
submitted  to  the  following:  Docket 
Section,  room  5109.  NHTSA.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  The  docket  room  hours  are  9:30 
a.m.  to  4  p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  White,  Office  of  Defects 
Investigation,  NHTSA,  400  Seventh 
Street,  SW..  Washington.  DC  20590 
(202-366-5227). 

SUPPt-EMENTARY  INFORMATION:  On 
September  27. 1993.  NHTSA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register.  58  FR 
50314.  in  which  it  proposed  to  amend 
several  provisions  of  its  regulations 
pertaining  to  manufacturers'  obligations 
to  provide  notification  and  remedy 
without  charge  to  owners  of  motor 
vehicles  or  items  of  motor  vehicle 
equipment  that  have  been  determined 
not  to  comply  with  a  Federal  motor 


vehicle  safety  standard  or  to  contain  a 
defect  related  to  motor  vehicle  safety. 

Several  of  the  amendments  would 
implement  provisions  added  to  the 
Safety  Act  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
regarding  notification  of  defects  or 
noncompliances  to  vehicle  lessees  and 
for  a  second  notification  to  owners  of 
recalled  vehicles.  The  remaining 
provisions  would  amend  existing 
regulations  related  to  NHTSA's 
consideration  of  petitions  for 
rulemaking  or  for  an  investigation  of  an 
alleged  safety-related  defect  or 
noncompliance  (49  CFR  part  552); 
NHTSA's  procedures  following  an 
initial  determination  that  a  safety- 
related  defect  exists  (49  CFR  part  554); 
the  form  and  content  of  defect  and 
noncompliance  reports  submitted  to 
NHTSA  by  manufacturers  (49  CFR  part 
573);  the  form  and  content  of 
notification  letters  that  manufacturers 
must  send  to  owners  and  dealers 
following  a  determination  that  a  vehicle 
or  item  of  equipment  contains  a  safety- 
related  defect  or  noncompliance  (49 
CFR  part  577);  the  record  retention 
requirements  applicable  to  motor 
vehicle  manufacturers  (49  CFR  part 
576);  and  a  clarification  that  NHTSA's 
reporting  and  recordkeeping  regulations 
(49  CFR  parts  573  and  576)  apply  to 
electronically  generated  or 
communicated  materials. 

The  NPRM  requested  comments  on 
the  proposed  amendments  and  specified 
that  comments  had  to  be  submitted  on 
or  before  November  12. 1993.  a 
comment  period  of  45  days. 


The  AAMA  has  petitioned  the  agency 
to  extend  the  comment  period  for  an 
additional  45  days.  Until  December  27, 
1993.  It  noted  that  the  proposed 
amendments  could  have  a  significant 
effect  on  original  equipment 
manufacturers,  suppliers,  dealers  and 
consumers.  The  petitioner  also  stated 
that  its  members  needed  to  consider  the 
wide  variety  of  issues  in  the  notice  to 
determine  the  effects  of  such 
amendments  on  their  operations. 

After  reviewing  the  petition.  NHTSA 
agrees  with  the  AAMA  that  extending 
the  comment  closing  date  is 
appropriate.  Although  the  NPRM  does 
not  raise  issues  of  technical  complexity 
it  does  cover  a  wide  variety  of  areas  that 
are  of  importance  to  all  aspects  of  the 
motor  vehicle  industry.  An  extension  of 
the  comment  period  will  allow  the 
petitioner  and  other  commenters  more 

ime  to  better  address  the  issues  covered 

n  the  NPRM. 

However,  the  agency  believes  that  an 
additional  45  days  is  not  required. 
Therefore,  the  agency  has  decided  that 
there  is  good  cause  to  extend  the 
comment  period  an  additional  three 
weeks  (21  days)  and  that  this  decision 
is  consistent  with  the  public  interest. 

Accordingly,  the  agency  has  decided 
to  extend  the  comment  period  until 
December  3.  1993. 

Issued  on:  November  10, 1993. 
BonyFelnce. 

Associate  Administrator  for  Bulemaking. 
IFR  Doc.  93-28134  Filed  11-15-93;  8:45  ami 
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Thta  itdton  of  th«  FEDERAL  REGISTER 
contains  documents  othof  ttan  rutM  or 
propoesd  rulss  that  ars  apptcaUs  to  tha 
putiiic.  Noticas  of  hearings  and  InvMtigatlons, 
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petitions  and  appHcations  and  agency 
statements  of  organlzallon  and  fcjnctkjns  are 
examples  of  documents  appearing  In  this 
sectian. 


DEPARTMENT  OF  AGRICULTURE 

FoTMt  SmvIc« 

Southern  Region;  Exemption  From 
Appeal  of  the  Oedelon  for 
Suppreselon  of  Southern  Pine  BeMle 
Infestation  on  the  Pedlar  Ranger 
District  of  the  George  Washington 
National  Forest 

agency:  Forest  Service.  USOA. 
ACTION:  Notice;  exemption  of  decision 
from  administrative  appeal 

StMIUARY:  Pursuant  to  36  CFR 
217(a)(ll),  the  Regional  Forester  for  the 
Southern  Region  has  determined  that 
good  cause  exists  and  notioe  is  hereby 
given  to  exempt  from  administrative 
appeal  the  decision  to  suppress 
infestations  of  the  southern  pine  beetle 
(SPB)  on  the  Pedlar  Ranger  District  of 
the  George  Washington  National  Forest 
by  the  cut  and  remove  method.  The  SPB 
populations  have  increased 
dramatically,  res\ilting  in  damage  to 
susceptible  southern  yellow  and  white 
pines  on  approxiniately  130  acres  in  2 
areas.  The  primary  purpose  of  removing 
trees  in  these  areas  is  to  slow  the  spread 
of  SPB  and  rapidly  salvage  infested 
merchantable  trees  prior  to  excessive 
loss  of  value  due  to  stain  and  decay. 
Approximately  480  MBF  (Thousand 
Board  Feet)  would  result  from  this  cut 
and  reraove  operation.  TTie  treatment 
would  involve  the  removal  of  all 
infested  yellow  pines  and  white  pines 
[Pinus  strobus)  in  the  stands.  The 
species  of  yellow  pine  include  Virginia 
pine  (P.  virginjana),  shortleaf  pine  {P. 
ecbinata).  and  pitch  pine  [P.  riada). 
The  two  areas  will  be  harvested  as 
stands  due  to  the  nimsber  and  activity 
level  of  SPB  infiestations  within  the 
siuTounding  them. 

The  treatments  will  resemble  heavy 
thinnings,  as  the  stands  contain  a 
significant  hardwood  species 
component  and  are  not  expected  to  be 
totally  cleared.  Compartment/stands 


that  fell  into  this  category  are  1236/14 
(approximately  90  acres)  and  1241/37 
(approximately  40  acres). 

EFFECTIVE  DATE:  November  16, 1903. 

FOR  FURTHER  WtFOtmkVOH  CONTACT: 

Questions  about  this  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Appeals  and  Litigation  Qmtp  Leader, 
Southern  Region,  Forest  Service— 
USDA.  1720  Peechtree  Road,  NW.. 
Atlanta.  GA  30367  (404)  347-4867. 

SUPPIXMENTARY  MFORMATION:  The 
purpose  of  the  SPB  suppression 
treatments  is  twofold;  (1)  to  slow  the 
spread  of  this  insect  pest  in  the 
immediate  area  of  the  infestations  and 
(2)  to  capture  any  value  left  in  the  dead 
and  dying  trees.  Southern  yellow  pines 
are  the  preferred  host  of  the  SPB,  but 
with  rapidly  building  populations  the 
SPB  moves  into  nearoy  white  pines 
[Pinus  strobus).  While  white  pines  are 
generally  less  susceptible  to  SPB 
attacks,  they  are  at  li&k  when  mixed 
with,  or  in  close  proximity  to,  infested 
yellow  pines.  Most  of  the  major  yellow 
pine  stands  on  the  Pedlar  Ranger 
District  are  on  steep  and  inaccessible 
moimtain  slopes  that  are  typically 
unsuitable  for  timber  production.  These 
yellow  pine  stands,  however,  provide 
breeding  grounds  fbr  the  SPB,  which 
then  infest  white  pine  trees  in  the 
adjacent  valleys  that  are  suitable  fbr 
timber  production.  It  is  the  white  pine 
which  we  are  the  most  coocemed  about 
protecting. 

It  is  imperative  that  infested  trees  be 
removed  as  soon  as  possible  to  slow  the 
spread  of  SPB.  The  adult  beetles  emerge 
in  early  spring,  fly  to  new  trees,  bore 
into  the  new  host  trees  and  create 
galleries  in  the  trees  cambium,  which 
eventually  girdles  and  kills  ihe  tree. 
Blue  stain  fungi  are  also  Introduced  by 
the  beetles  and  accelerate  tree  death  by 
blocking  the  vascular  system  of  the  tree. 
Beetle  broods  complete  their 
development  in  about  a  month  during 
the  summer  months  and  rMulting  in  5 
to  7  generations  per  year.  The  warm 
summer  temperatuires  also  promote  the 
rapid  loss  of  timber  value  due  to  stain 
and  decay. 

This  cut  and  remove  treatment  wotild 
involve  the  removal  of  all  yellow  pines 
and  white  pines  in  the  stands.  The  two 
areas  proposed  for  treatment  are  located 
on  lands  identified  as  suitable  fbr  timber 
production  (Management  Areas  11  and 
16),  per  the  approved,  revised  George 


Washington  National  Forest  Land  and 
Resource  Management  Plan. 

Only  areas  with  easy  access  have  been 
propped  for  treatment,  which  should 
enaole  these  areas  to  be  logged 
economically.  Rehabilitation  practices 
will  be  disclosed  in  the  environmental 
dociiments  and  may  include  practices 
such  as  site  preparation,  slash  disposal, 
and  reforestation,  depending  on  stand 
conditions  and  resource  objectives. 

The  District  Ranger  is  the  responsible 
ofBdaL  The  environmental  analysis  is 
currenUy  being  done.  The  dedsicn  will 
likely  be  documented  in  either  a 
Decision  Memo  (per  the  Forest  Service 
Environmental  Policy  and  Procedures 
Handbook.  Section  31.2)  or  Dedsion 
Notice.  The  analysis  will  include 
methods  of  harvest,  mitigation 
measures,  and  any  post  salvage 
rehabilitation  practices. 

Time  is  of  the  essence  for  this  project 
It  is  imperative  that  identified  SPB 
infested  areas  be  treated  and  the  trees 
removed  as  soon  as  possible  to  slow  the 
spread  of  SPB  to  adjacent  pine  trees  and 
stands  of  pine  trees,  and  expedite  the 
salvage  ot  merchantable  timber. 

Dated:  November  9, 1993. 
Ralph  F.  MauiM, 
Acting  Regioad  Forester. 
[FR  Doc  93-280S4  Filed  11-15-93;  8:48  am) 
■LLMQ  COM  »(1»-1V-H 


Southern  Region;  Exemption  From 
Appeal  of  the  Dedelon  for 
Suppreeeion  of  Southern  Pine  Beetle 
Infestation  on  the  Qlenwood  end  New 
Castle  Ranger  Districts  of  the 
Jefferson  National  Foreet 

AOENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  exemption  of  decision 
from  administrative  appeal 

SUMMARY:  Pursuant  to  36  CFR 
217.4(a}(ll),  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  decision  to 
suppress  infestations  of  the  southern 
pine  beetle  (SPD)  on  the  Glenwocd  and 
New  Castle  Ranger  Districts  of  the 
Jefiierson  National  Forest  by  the  cut  and 
remove  method.  The  SPB  populations 
have  increased  dramatically,  resulting 
in  damage  to  southern  yellow  and  wdiite 
pines  on  approximately  135  acres  in  29 
areas  on  the  Glenwood  Ranger  District 
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and  20  acres  in  6  areas,  (an  area  may 
involve  two  or  more  adjacent  stands). 
The  primary  purpose  of  removing  trees 
in  these  areas  is  to  slow  the  spread  of 
SPB.  reduce  public  safety  risks,  and 
rapidly  salvage  infiasted  merchantable 
trees  prior  to  excessive  loss  of  value  due 
to  stain  and  decay. 

Approximately.llOO  MBF  (Thousand 
Board  Feet),  900  MBF  on  the  Glenwood 
district  and  200  MBF  on  the  New  Castle 
District,  would  result  from  this  cut  and 
remove  operation.  The  treatment  would 
involve  the  removal  of  all  infested 
yellow  pines  and  whitepines  [Pinus 
stmbus)  in  the  stands.  The  species  of 
yellow  pine  include  Virginia  pine  [P. 
virginiana).  shortleaf  pine  (P.  echinata), 
and  pitch  pine  (P.  rigida).  Additionally, 
an  area  of  unattacked  pines 
(approximately  100  to  200  feet)  around 
the  infested  trees  will  be  removed. 
Removal  of  this  "buffer  strip"  ensures 
the  removal  of  freshly  attacked  pines 
that  were  overlooked  or  became  Infested 
after  the  spot  was  marked.  The 
treatments  are  referred  to  as  patch  cuts, 
but  will  equate  to  group  selections  or 
small  clearcuts  in  the  areas  dominated 
by  pine.  These  patch  cut  areas  will  still 
contain  a  hardwood  species  component 
and  are  not  expected  to  be  totally 
cleared.  Compartment/stands  that  fall 
into  this  category  include:  3001/17; 
3008/12. 13. 14  and  15;  3010/1  and  8; 
3018/1.  3. 6  and  23;  3019/3  and  4;  3023/ 
4  and  11;  3025/10;  3026/2  and  3;  3027/ 
1  and  22;  5073/24;  5086/3;  5088/25; 
5089/6;  and  5090/84.  The  largest  patch 
cut  areas  will  be  approximately  six  acres 
on  the  Glenwood  and  fo\ir  acres  on  the 
New  Castle.  Some  areas  contain  a  mix 
of  hardwoods  and  pines.  Treatments  in 
these  areas  will  resemble  partial  cuts, 
similar  to  a  shelterwood  cut  or  thinning. 
Compartment/stands  that  fall  into  this 
category  include:  3001/3;  3002/5.  7. 17, 
and  30;  3003/8  and  9;  3006/7,  22  and 
28;  3012/53  and  54;  3013/19  and  21; 
3021/17  and  24,  and  5087/16.  The 
largest  partiaUy  cut  area  will  be 
approximately  10  acres. 
EFFECTIVE  DATE:  November  16, 1993. 
FOR  FURTHER  MFORMATKM  COKTACT: 

Questions  about  this  exemption  should 
be  directed  to  Jean  P.  Kniglewicz. 
Appeals  and  Litigation  Ckoup  Leader. 
Southdm  Region.  Forest  Service-USDA. 
1720  Peachtree  Road,  NW.,  Atlanta,  GA 
30367  (404) 347-4867. 
SUPPtEMEHTARY  MFORUATION:  The 

purpose  of  the  SPB  suppression 
treatments  is  threefold;  (1)  to  slow  the 
spread  of  this  insect  pest  in  the 
immediate  area  of  the  infestations;  (2) 
reduce  public  safety  risks  where 
infested  areas  are  adjacent  to  roads;  and 
(3)  to  capture  any  value  left  in  the  dead 


and  dying  trees.  Southern  yellow  pines 
are  the  preferred  host  of  the  SPB.  but 
with  rapidly  building  populations  the 
SPB  moves  into  nearoy  white  pines 
(Plinus  stmbus).  While  white  pines  are 
generally  less  susceptible  to  SPB 
attacks,  they  are  at  risk  when  mixed 
with,  or  in  close  proximity  to.  infested 
yellow  pines.  Yellow  pine  is  not  a  large 
species  component  on  the  Glenwood 
and  New  Castle  Ranger  Districts;  it 
exists  most  extensively  on  poor  dry  sites 
on  moimtain  ridges  which  are  typically 
unsuitable  for  timber  production.  These 
yellow  pine  stands,  however,  provide 
breeding  grounds  for  the  SPB,  which 
then  infest  white  pine  trees  in  the 
adjacent  valleys  that  are  suitable  for 
timber  production.  It  is  the  white  pine 
which  we  are  the  most  concerned  about 
protecting. 

It  is  imperative  that  infested  trees  be 
removed  as  soon  as  possible  to  slow  the 
spread  of  SPB.  As  the  adult  beetles 
emerge  they  fly  to  new  trees,  bore  into 
the  new  host  trees  and  create  galleries 
in  the  trees  cambium,  which  eventually 
girdles  and  kills  the  tree.  Blue  stain 
mngi  are  also  introduced  by  the  beetles 
and  accelerate  tree  death  by  blocking 
the  vascular  system  of  the  tree.  Beetle 
broods  complete  their  development  in 
about  a  month  during  the  warm  months 
of  the  year.  Reproductive  activity  during 
the  fall  and  winter  months  is  ongoing, 
but  reduced  depending  on  day  time 
temperattires.  The  beetle  is  capable  of  5 
to  7  generations  per  year. 

This  cut  and  remove  treatment  would 
involve  the  removal  of  all  yellow  pines 
and  infested  white  pines  in  the  stands. 
All  twenty-nine  (29)  areas  on  the 
Glenwood  and  six  (6)  areas  on  the  New 
Castle,  which  are  proposed  for 
treatment,  are  located  on  lands 
identified  as  suitable  for  timber 
production  (Management  Area  7),  per 
the  approved  Jefferson  National  Forest 
Land  and  Resource  Management  Plan 
(as  emended). 

One  area  proposed  for  suppression  on 
both  the  Glenwood  and  the  New  Castle 
Districts  is  located  within,  or  contains, 
riparian  areas.  The  purpose  for 
suppression  in  these  areas  would  be 
strictly  limited  to  protection  of  the 
riparian  dependent  resoiuce  of  visual 
quality  and  reduction  of  public  safety 
hazards.  Appropriate  mitigations  as 
outlined  in  the  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  reearding  riparian  areas  will  be 
followed.  This  proposal  regarding 
riparian  areas  is  consistent  with  Forest 
Plan  direction  foimd  on  pages  IV-102- 
103.  IV-79.  appendix  I.  and  IV-96. 

Only  areas  with  easy  access  have  been 
propoeed  for  treatment  whidi  should 
enable  these  areas  to  be  logged 


economically.  Rehabilitation  practices 
will  be  disclosed  in  the  environmental 
documents  and  may  include  practices 
such  as,  site  preparation,  slasn  disposal, 
and  reforestation,  depending  on  stand 
conditions  and  resource  objectives.  The 
respective  District  Ranger  is  the 
responsible  official.  The  environmental 
analyses  are  currently  being  done.  The 
decisions  will  likely  be  documented  in 
either  a  Decision  Memo  (per  the  Forest 
Service  Environmental  Policy  and 
Procedures  Handbook,  Section  31.2)  or 
Decision  Notice.  The  analyses  will 
include  methods  of  harvest,  mitigation 
measures,  and  any  post  salvage 
rehabilitation  practices. 

Time  is  of  the  essence  for  this  project 
It  is  imnerative  that  all  identified  SPB 
infested  areas  be  treated  and  the  trees 
removed  as  soon  as  possible  to  slow  the 
spread  of  SPB  to  adjacent  pine  trees  and 
stands  of  pine  trees,  and  expedite  the 
salvage  of  merchantable  timber. 

Dated:  November  9, 1993. 
Ralph  F.  Mamiiw. 
Acting  Regional  Forester. 
[FR  Doc  93-28055  Filed  11-15-93;  8:45  am) 
BRXMO  COOC  M10-11-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Public  Information  Collection 
R*qulr«in«nt«  SubmlttMl  to  0MB  for 
Revl«w 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  infbnnation  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  0MB  reviewer  listed  at 
the  end  of  the  entry.  Comments  may 
also  be  addressed  to.  and  copies  of  the 
submissions  obtained  from  me  Records 
Management  Officer,  Renee  Poehls, 
(202)  736-4748.  M/AS/ISS/R>vl,  Room 
930B.  N.S..  Washington.  DC  20523. 
Date  Submitted:  October  25. 1993 
Submitting  Agency:  Agency  for 

International  Development 
0MB  Number:  0412-0506 
Fonn  Nuxnber:  AID  1420-50 
Type  of  Submission:  Renewal 
Title:  Information  Collection  Elements 
in  the  A.I.D.  Consultant  Registry 
Information  System  (ACRIS). 
Purpose:  A.LD.'s  procuring  activities  ar« 
required  to  establiiii  bic&ers  mailing 
lists  "to  assure  access  to  sources  and 
to  obtain  meaningful  competition," 
(CFR  1-2.205).  In  compliance  with 
this  requirement,  A.LD.'8  Office  of 
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Small  and  Disadvantaged  Business 
Utilization/Minority  Resource  Center 
has  responsibility  for  "developing  and 
maintaining  a  Ckintractor's  Index  of 
bidders/offerers  capable  of  furnishing 
services  for  use  by  the  A.I.D. 
procuring  activities"  (AIRDPR  7- 
1.704-2a))(4)). 

Annual  Reporting  Burden:  Respondents: 
2,000,  annual  responses:  1;  average 
hours  per  response:  .5;  annual  burden 
hours:  1,000 

Reviewer:  jeffery  Hill  (202)  395-7340, 
Office  of  Management  and  Budget, 
room  3201.  New  Executive  Office 
Building,  Washington,  DC  20503. 
Dated:  October  30, 1,993. 

Eliubeth  Baltimora. 

Information  Support  Services  Division. 

(FR  Doc.  93-28020  Filed  11-15-93;  8:45  am] 

BNJJNO  COOE  t11«-et-M 

[RFA:  OP/A/EE-94-A-003] 

Cooperative  Agraaments  Compatltlon 
for  Training  Programs  for  Central  and 
Eastern  Europe 

The  Bureau  for  Europe  and  Newly 
Independent  States  within  the  Agency 
for  International  Development,  through 
Partners  for  International  Education  and 
Training  (PIET),  is  soliciting 
applications  for  (no  fee)  cooperative 
agreements  exclusively  addressing 
training  needs  in  Central  and  Eastern 
Europe  (GEE).  These  awards  will  be 
made  to  institutions  who  propose  to 
offer  quality  short-term  (average  3-5 
months  but  could  be  from  one  month  to 
one  year)  technical  training  programs  to 
Europeans  from  the  following  GEE 
countries:  Albania,  Bulgaria,  the  Czech 
Republic,  Estonia,  Hungary,  Latvia. 
Lithuania,  Poland,  Romania,  the  Slovak 
Repubhc,  and  the  Former  Yugoslav 
Republics  of  Croatia,  Slovenia,  and 
Macedonia. 

Proposed  programs  MUST  focus  on 
SEED  Act  Legislation  priority  training 
areas:  Economic  Restructuring, 
Democratic  Institution  Building,  and 
Quality  of  Life.  Sharing  costs  will  be  a 
critical  element  of  awards,*and  must 
include  a  minimum  of  50%  cost-sharing 
of  total  program  costs  (participant  and/ 
or  administrative)  for  applications  to  be 
considered.  Historically  Black  Colleges 
and  Universities  (HBCUs)  must  cost- 
share  a  minimum  of  25%  of  the  total 
program  costs. 

Funding  will  be  for  training  programs 
held  either  in  the  United  States  or  in 
U.S.  institutions  of  higher  education 
with  campuses  abroad.  Programs  must 
demonstrate  linkages  with  rrr. 
institutions  and  include  demonstrated 
ability  to:  select/recrjit  participants. 


meet  A.I.D.  Handbook  10— Participant 
Training  requirements,  guarantee 
financial  accountability,  and  provide 
program  reports. 

Ine  appbcations  packet  will  be 
available  in  early  November  without  fee 
on  FEDIX/MOLIS  on-line  database  by 
modem  at  1-800-783-3349  (toll  free)  or 
301-258-0953  (local)  using  parameters 
8-N-l;  or  by  Internet  at  address: 
fedix.fie.com.  The  packet  is  available  in 
the  A.I.D.  downloadable  filename 
PTPE*.  FEDDC  helpline  telephone: 
(301)  975-0103.  Appbcation  packets  are 
also  available  upon  request  from  Bev 
Frannea,  Competition  Director,  or  Colin 
Davies,  Partners  for  International 
Education  and  Training,  Tel:  (202)  223- 
4291.  Fax:  (202)  223-4289.  Closing  date 
for  responding  to  the  solicitation  will  be 
stated  in  the  Request  for  Applications, 
but  is  approximately  forty-five  (45) 
calendar  days  from  the  RFA's  issuance 
date.  Only  one  copy  of  the  RFA  will  be 
provided  to  each  organization 
requesting  it,  but  it  may  be  reproduced. 
Issuance  of  this  notice  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government,  nor  does  it 
commit  the  Government  to  pay  for  costs 
incurred  by  the  applicant  in  the 
preparation  and  submission  of  the 
application. 

Dated:  November  3, 1993. 
Muy  Ann*  Walkor, 

Assistant  Project  Officer,  Bureau  for  Europe 
and  Newly  Independent  States. 
IFR  Doc.  93-27899  FUed  11-15-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOG  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1994  Lont-Term  Care  Survey. 

Form  Numbers):  LTC-1,  2,3,4,7, 
9(L1).  9(L2). 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  9,437  hours. 

Number  of  Respondents:  21,573. 

Avg  Hours  Per  Response:  19  minutes. 

Needs  and  Uses:  Ine  National 
Institute  on  Aging  has  awarded  a  grant 
to  the  Center  for  Demographic  Studies, 
Duke  University,  to  conduct  the  1994 
Long-Term  Care  Survey  (LTG).  Duke 
Universi^  has  contracted  with  the 
Bureau  of  the  Census  to  conduct  the 
sampling,  data  collection,  processing. 


and  estimation  operations.  The  purpose 
of  the  LTC  is  to  obtain  information 
about  health  conditions  that  affect  older 
Americans'  everyday  activities,  any 
special  health  care  needs  or  services 
required,  and  the  persons  and 
organizations  that  may  provide  care. 
Planners  will  use  the  information  to 
determine  the  health  care  needs  of 
people  65  vears  and  over. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  (^ligation:  Voluntary. 

0MB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14lh  and  Constitution  Avenue, 
NW..  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  0MB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  S,  1993. 

Edward  Michak. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

(FR  Doc  93-28139  Filed  ll-lS-93;  8:45  am] 
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Bureau  of  tha  Canaua 
[Docket  No.  B311»5-3295] 

Motor  Freight  Transportation  and 
Warehousing  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACnON:  Notice  of  Determination. 

SUMMARY:  In  accordance  with  title  13, 
United  States  Code,  sections  131, 182, 
224,  and  225, 1  have  determined  that 
1993  operating  revenue  and  expenses 
are  needed  for  the  for-hire  trucking  and 
public  warehousing  industries  to 
provide  a  soimd  statistical  basis  for  tha 
formation  of  policy  by  various 
governmental  agencies,  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs.  These  data  are  not 
publicly  available  from  nongovernment 
or  other  governmental  sources. 

FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Current 
Services  Branch,  on  (301)  763-5528. 
9UPI>t.EMENTARY  MFORMATKM:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  TiUe  13.  United 
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States  Code.  Thij  survey  wU  provide 
continuing  and  timely  national 
statistical  data  on  motor  freight 
transportation  and  warehousing 
services.  The  data  collected  in  this 
survey  will  be  within  the  general  scope 
and  nature  of  those  inquiries  cowed  in 
the  economic  censuses.  The  Census 
Bureau  will  select  a  probability  sample 
of  trucking  and  warehousing  firms  in 
the  United  States  (with  revenue  size 
determining  the  probability  of  selection) 
to  report  in  the  1993  Motor  Frei^t 
Transportation  and  Warehousing 
Survey.  The  sample  will  provide,  with 
measurable  reliability,  national  level 
statistics  on  operating  revenue  and 
expenses  for  these  industries.  We  will 
mail  report  forms  to  the  firms  covered 
by  this  survey  and  require  their 
submission  within  thirty  days  after 
receipt. 

This  sxirvey  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB),  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96-511,  as  amended,  and  was  approved 
under  0MB  Control  No.  0607-0510.  We 
will  provide  copies  of  the  forms  upon 
written  request  to  the  Director.  Bureau 
of  the  Census,  Washington,  DC  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  November  8. 1993. 
Harry  A,  Scarr. 

Acting  Director,  Bureau  of  the  Census. 
(FR  Doc.  93-28032  FUed  11-15-93;  8:45  am) 
■KJJNQ  COM  as i»-ar-M 


IntanuitkNwl  Trad*  Administration 
[A-586-S04] 

Antifriction  Bearings  From  Japan; 
Notica  of  Court  of  International  Trade 
Declalon 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
SUMIORY:  On  October  8, 1993,  the 
United  States  Court  of  International 
Trade  (the  Court)  rejected  the 
Department  of  Commerce's  (the 
Department's)  final  results  of  the  third 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  fix)m  Japan 
(58  FR  39729.  July  26. 1993).  NSKUd. 
and  NSK  Corp.  v.  United  States,  (Slip 
Op.  93-195,  October  8, 1993)  (NSJO. 
Specifically,  the  Court  rejected  the 
Department's  determinaticMi  to  deduct 
direct  selling  expenses  incurred  in  the 
United  States  bom  expcvter's  sale  price 


transactions.  The  Court  entered  final 
judgment  on  this  issue.  The  results 
covered  the  period  May  1. 1991  through 
April  30. 1992. 

EFfCCnvi  DATE:  October  18. 1993. 

F0«  FUirmBI  MRmMATKM  CONTACT: 
Michael  Rill.  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC.  20230; 
telephone  (202)  482-4733. 

SUPPLBUKNTARV  MFOMIATIOM: 

Background 

On  October  8. 1993.  the  Court  in  NSK 
Ltd.  and  NSK  Corp.  v.  United  States. 
(Slip  Op.  93-195,  October  8. 1993)  ruled 
upon  an  issue  contained  in  the 
Department's  final  results  of  the  third 
administrative  review  of  the 
antidumping  duty  order  on  antifiiction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  bom  Japan 
(58  FR  39729,  July  26. 1903). 
Specifically,  the  Court  reviewed  the 
Department's  determination  to  deduct 
direct  selling  expenses  incurred  in  the 
United  States  from  exporter's  sale  price 
transactions.  In  its  decision,  the  Court 
rejected  this  determination  and  ordered 
the  Department  to  add  such  direct 
selling  expenses  to  foreign  market  value. 
The  Court  also  entered  final  judgment 
on  this  issue. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken).  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C  1516a(e).  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The 
Court's  decision  in  NSK  on  October  8, 
1993,  which  rejected  the  Department's 
detennlnation  to  deduct  direct  selling 
expenses  incurred  in  the  United  States 
bom  exporter's  sale  price  transactions, 
constitutes  a  derision  not  "in  harmony" 
with  the  Department's  final  results. 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise.  Further, 
absent  an  appeal,  or,  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  Court's  opinion,  the  Department  will 
amend  the  final  affirmative  results  of 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Japan  to  reflect  the  Court's  order  that  the 
Department  must  add  direct  selling 
expenses  incurred  in  the  United  States 
to  foreign  market  value. 


Dated:  November  5. 1993. 
Joa^k  A.  Spaixliai. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-28137  Filed  11-15-93;  8:45  am] 
BHXMa  COM  Mt«-«e-^ 


[A-412-801] 

Antifriction  Bearings  From  the  United 
Kingdom;  Notice  of  Court  of 
International  Trade  Decision 

AQEHCy:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
SUMUAAY:  On  October  14, 1993,  the 
United  States  Court  of  International 
Trade  (the  Court)  rejected  the 
Department  of  Commerce's  (the 
Department's)  redetermination  on 
remand  of  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  bom  the 
United  Kingdom  (56  FR  31769,  July  11. 
1991).  The  Tonington  Company  and 
Federal-Mogul  Corp.  v.  United  States, 
(SUp  Op.  93-199,  October  14, 1993) 
(Tonington).  Specifically,  the  Court 
rejected  the  Department's  methodology 
in  the  redetermination  for  calculating 
the  amount  of  the  tax  adjustment  that 
was  added  to  United  States  price  (USP). 
The  Court  entered  final  judgement  on 
this  issue.  The  results  covered  the 
period  November  9, 1988  through  April 
30, 1990. 

EFFECTIVE  DATE:  October  25,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Joanna  SchlesLnger  or  Richard 
Rim  linger,  Office  of  Antidumping 
Compliance.  International  Trade 
Admiinistration,  U.S.  Department  of 
Conunerce.  Washington,  DC,  20230; 
telephone  (202)  482-5287. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  9. 1993.  the  Court  in 
Tonington  Co.  v.  United  States,  Slip  Op. 
93-103  (June  9, 1993).  remanded  the 
final  results  of^e  first  administrative 
review  of  the  antidumping  duty  order 
on  antifriction  bearings  (other  than 
tapered  roller  bearings]  and  parts 
thereof  frt>m  the  United  Kingdom  (56  FR 
31769,  July  11. 1991)  to  the  Department. 
The  Court  ordered  the  Department  to 
determine  the  exact  monetary  amount  of 
the  value-added  tax  (VAT)  paid  on  each 
sale  in  the  home  market,  to  make  certain 
that  the  amount  of  the  VAT  adjustment 
added  to  the  comparable  U.S.  sale  is  less 
than  or  equal  to  this  amount,  and  to  add 
the  full  amount  of  the  VAT  in  the  home 
market  to  foreign  market  value  (FMV) 
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without  adjustment  On  July  23, 1993, 
the  Department  submitted  to  the  Court 
its  redetermination  on  remand.  On 
October  14, 1993,  the  Court  ruled  upon 
the  Department's  redetermination  in 
Torrington.  In  this  dedsion,  the  Court 
rejected  the  Department's 
redetermination  methodology  for 
calculating  the  amount  of  the  VAT 
adjustment  added  to  USP. 

In  Its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Or. 
1990)  [Timken],  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  15168(e),  the 
Department  must  pubhsh  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The 
Court's  decision  in  Torrington  on 
October  14, 1993,  whidi  rejected  the 
Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  VAT  adjustment  added  to  USP, 
constitutes  a  decision  not  in  harmony 
with  the  Department's  final  results. 

Accordingly,  the  Department  will 
continue  the  suspension  of  Uquidation 
of  the  subject  merchandise.  Further, 
absent  an  appeal,  or,  if  appealed,  upon 
a  "conclusive"  court  dedsion  affirming 
the  Court's  opinion,  the  Department  will 
amend  the  final  affirmative  results  of 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
the  United  Kingdom  to  reflect  the 
change  in  the  VAT  adjustment 
calculation  methodology  which  was 
ordered  by  the  Court. 

Dated:  November  5, 1993. 
JoMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doa  93-28138  Filed  11-15-93;  8:45  am] 
MJJNQ  cooe  asio-os-r 


National  Instltuta  of  Standarda  and 
Tachnology 

Vialting  Commlttaa  on  Advanced 
Technology 

AGENCY:  National  Institute  of  Standards 

and  Technology,  DOC. 

ACTKM:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology  (NIST)  Visiting  Committee 
on  Advanced  Technology  will  meet  on 
Tuesday,  December  7. 1993,  from  8:30 
a.m.  to  5  p.m.  The  Visiting  Committee 
on  Advanced  Technology  is  composed 


of  nine  members  appointed  by  the 
Director  of  the  National  Institute  of 
Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
poUdes  as  set  forth  by  the  President  and 
the  Congress.  The  following 
presentations  are  scheduled: 
Technology  Administration  Update, 
NIST  Management  Update,  Electronics 
and  Electrical  Engineering  Laboratory 
Strategic  Planning,  Manufactiuing 
Extension  Partnership's  Role  in  the 
Technology  Reinvestment  Program, 
Facilities  Construction  and  Renovation, 
and  laboratory  tours.  The  discussion  on 
NIST  Budget,  scheduled  to  begin  at  4:15 
p.m.  and  end  at  5  p.m.  on  December  7, 
1993,  will  be  dosed. 

DATES:  The  meeting  will  convene 
December  7, 1993,  at  8:30  a,.m.  and  will 
adjourn  at  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Room  A,  Administration 
Building,  National  Institute  of  Standards 
and  Tedmology,  Gaithersburg, 
Maryland. 

FOR  FURTHER  MFORMATION  CONTACT: 

Dale  E.  Hall,  Visiting  Committee 
Executive  IXrector,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2158. 

SUPPt^MENTARY  i4F0RMATK)N:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
September  1, 1992,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
examination  and  discussion  of  the 
budget  for  the  Institute  may  be  dosed  in 
accordance  with  section  552(b)(9)(B)  of 
title  5,  United  States  Code,  since  the 
meeting  is  likely  to  disclose  finandal 
information  that  may  be  privileged  or 
confidential. 

Dated:  November  8, 1993. 
Samuel  Kramer, 
Associate  Director. 

[PR  Doc  93-28156  Piled  11-15-93;  8:45  am] 
I  COM  «1»>1S-H 


[Dodwt  No.  931057-4257] 

RIN0693-AA98 

Propoaad  Withdrawal  of  Fadaral 
Information  Proeoaaing  Standard  71, 
Advanced  Data  Communication 
Control  Procedurea  (AOCCP) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  aimounce  the  proposed  withdrawal  of 
Federal  Information  Processing 
Standard  (FTPS)  71,  Advanced  Data 
Communication  Control  Procedures 
(ADCCP),  which  adopts  ANSI  X3.66- 
1979(R1990).  This  standard  is  proposed 
for  withdrawal  because  commerdal 
products  supported  by  this  technology 
are  no  longer  needed  by  the  Federal 
government  If  FIPS  71  is  withdrawn, 
FIPS  78,  Guideline  for  Implementing 
Advanced  Data  Communication  Control 
Procedures  (ADCCP),  will  be  withdrawn 
at  the  same  time. 

Prior  to  the  submission  of  this 
proposed  withdrawal  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufadurers,  the  pubUc,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solidt  such  views. 

Interested  parties  may  obtain  a  copy 
of  this  standard  from  the  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce,  Springfield, 
VA  22161,  telephone  (703)  487-4650. 

DATES:  Comments  on  this  proposed 
withdrawal  must  be  received  on  or 
before  February  14, 1994. 

ADDRESSES:  Written  comments 
concerning  the  withdrawal  should  be 
sent  to:  Diredor,  Computer  Systems 
Laboratory,  ATTN:  Withdrawal  of  FIPS 
71,  Technology  Building,  Room  B154, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  me  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Fadlity,  Room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW,  Washington,  DC  20230. 

FOR  FURTHER  MFORMATK)N  CONTACT: 

Ms.  Shirley  Radack,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  telephone 
(301)  975-2833. 
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Dated:  November  8. 1993. 
SunuelKnuBV. 
Associate  Dinctor. 

(FR  Doc  93-2815S  Filed  11-15-03;  8:45  am] 
MUJNQ  COM  «1«-CIMI 


[DockM  Na  931064-4264] 

Ftotioe  o(  a  Trial  Perfod  for  ■  Test 
Method  and  a  Validation  Test  Service 
for  the  Federal  Information  Processing 
Standarda  Publication  (RPS  PUB)  150 
and  the  Department  of  Defense  (DoD) 
MJL-R-28002B  Military  Specification 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTKM:  Notice. 

SUMMAAY:  NIST  invites  interested 
members  of  the  public  to  participate  in 
a  one-year  trial  period  for  the  NIST 
raster  graphics  validation  test  service  for 
the  validation  of  raster  graphics  files  for 
conformance  to  FTPS  PUB  150, 
Facsimile  Coding  Schemes  and  Coding 
Control  Functions  for  Group  4  Facsimile 
Apparatus,  and  MIL-R-28002B, 
Requirements  for  Raster  Graphics 
Representation  in  Binary  Format.  NIST 
will  use  the  trial  test  service  period  to 
verify  the  accuracy  and  completeness  of 
the  raster  graphics  test  procedures.  The 
one-year  trial  period  will  help  NIST  to 
assess  the  suitability  of  the  test  method 
and  the  test  procedures  for  testing 
conformance  to  the  FTPS  and  Military 
SpeciflcaticHi. 

DATES:  The  test  service  trial  period 
started  October  1. 1993.  and  will 
continue  through  September  1994. 
ADDRESSES:  Those  wishing  to 
participate  in  the  trial  period  for  the  test 
method  and  the  establishment  of  the 
raster  graphics  test  service  should  write 
to:  National  Institute  of  Standards  and 
Technology.  Attn:  Raster  Graphics  Test 
Service,  Technology  Building.  Room 
A266.  Gaithersburg,  MD  20899. 
FOfl  FURTHER  MFORMATKM  CONTACT: 
Mr.  Frank  Spielman.  National  Institute 
of  Standards  and  Technology. 
Technology  Building.  Room  A266, 
Gaithersburg.  MD  20899,  telephone 
(301)  975-3257,  E-mail 
"spielmaiidnist.gov". 

SUPPLEM6KTARY  MFORMATION: 

Backgroond 

The  purpose  of  the  raster  graphics 
standard  is  to  facilitate  the  interchange 
of  raster  graphics  images  between 
different  computer  information  systems 
and  different  computer  installations, 

FIPS  PUB  150  was  approved  on 
November  4, 1988.  It  adopts  Electronic 
Industries  Association  (EIA)  Standard 


EIA-53ft-1988,  which  ^fines  the 
facsimile  coding  schemes  and  their 
control  functions  for  Group  4  facsimile 
apparatiu.  The  EIA-538  standard 
dennes  exactly  the  same  compression 
algorithm  as  is  defined  in  ITU-T 
(fonmerly  COTT)  Recommendation  T.6. 

MIL-R-28002B  (Version  "B")  was 
approved  December  14, 1992.  It 
specifies  the  DoD  requirements  for 
raster  graphics  images  including  the 
compression  algoriUim  to  be  used,  and 
references  FIPS  PUB  150. 

Federal  agencies  may  require 
conformance  to  FBPS  PUB  150  and  MIL- 
R-28002B  whether  raster  graphics 
systems  are  developed  internally, 
acquired  as  part  of  an  ADP  system 
procurement,  acquired  by  separate 

f)rocurements,  used  under  an  ADP 
easing  arrangement,  or  specified  for  use 
in  contracts  for  computer  processing 
services.  Testing  may  be  required  in 
order  for  agencies  to  determine  if  raster 
graphics  files  conform  to  FTPS  PUB  150 
and  MIL-R-28002B.  The  Raster 
Graphics  VaUdation  Summary  Report 
provided  from  the  NIST  trial  validation 
test  service  will  be  a  source  of 
information  for  Federal  agencies  to  use 
in  making  this  determination.  The 
Raster  Graphics  Validation  Summary 
Report  will  be  listed  in  a  NIST 
publication.  Validated  Products  List, 
available  bom  the  National  Technical 
Information  Service  (NTIS),  order 
number  PB93-937303,  telephone  (703) 
487-4650. 

Updates  to  the  Test  Method  end 
Procedures 

NIST  %vill  use  the  Raster  Graphics 
Validation  Test  Software  as  the  test 
method  for  validating  raster  graphics 
files.  This  software  was  developed  by 
the  Federal  government  at  NIST  in 
cooperation  with  Continuous 
Acquisition  and  Life-Cycle  Support 
(CALS)  Test  Network  (CTN). 

The  Raster  Graphics  Validation  Test 
Software  and  test  procedures  will  be 
periodically  updated  and  used  as  the 
oasis  for  validating  raster  graphics  files 
formatted  according  to  FIPS  PUB  150 
and  MIL-R-28002B.  The  update  process 
will  be  used  to  correct  errors  identified 
in  the  Raster  Graphics  Validation  Test 
Software  and  to  introduce  new  or 
modified  programs  as  appropriate. 
Modification  to  the  software  is  also 
intended  to  ensure  that  raster  graphics 
files  are  being  formatted  and  encoded 
according  to  the  technical  specifications 
of  the  standards.  Should  an 
interpretation  of  the  FIPS  or  Military 
Specification  be  made  that  would  affect 
the  test  software,  these  changes  would 
also  be  reflected  during  the  update 
process. 


Obtaining  Validetiaa  Serrices 

NIST  provides  the  validation  test 
service  on  a  cost-reimb\irsable  basis. 
These  services  are  available  to  both  the 
producers  (generators)  and  users 
(receivers)  of  raster  files.  Upon  request. 
NIST  will  supply  the  client  with  a 
Raster  Graphics  Information  Pack  which 
will  include  information  on  the  test 
service  and  procedures  for  conducting 
raster  graphics  tests. 

Dated  November  9, 1993. 
SubimI  Kraaer, 

Associate  Director. 

IFR  Doc.  93-28157  Filed  11-15-93;  8:45  am] 
BtLUNO  COOe  IBie-CN-M 


National  Oceanic  and  Atmoapheric 
Administration 

Marine  Mammala 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NCAA.  Commerce. 
ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P557). 

SUMMARY:  Notice  is  hereby  given  that 
Scripps  Institution  of  Oceanography, 
Institute  for  Geophysics  and  Planetary 
Physics,  Acoustic  Thermometry  of 
Ocean  Climate  FVogram,  9500  Gilman 
Drive,  La  Jolla,  CA  92093-0225.  has 
applied  in  due  form  for  a  permit  to  take 
marine  mammals  for  scientific  research. 
DATES:  Written  comments  must  be 
received  0    or  before  December  16, 
1993. 

ADDRESSES:  The  appUcation  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Boulevard, 
suite  4200.  Long  Beach,  CA  90802-4213 
(310/980-4016);  and 

Coordinator.  Pacific  Area  Office. 
NMFS.  NOAA.  2570  Dole  Street.  Room 
106.  Honolulu.  HI  96822-2396  (808/ 
955-8831). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS. 
NOAA,  U.S.  Department  of  Commerce, 
1315  East-West  Highway.  Silver  Spring, 
MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 


Federal  Regiater  /  Vol.  58.  No.  219  /  Tuegday.  November  16.  1993  /  Noticeg  60427 


Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  on  Scientific  Advisors. 

SUPPI^MENTARY  INFOI«IA-nON:  Scripps 
Institution  of  Oceanography,  Institute 
for  Geophysics  and  Planetary  Physics, 
Acoustic  Thermometry  of  Ocean 
Climate  Program,  9500  Gibnan  Drive,  La 
Jolla.  CA  92093-0225,  has  applied  in 
due  form  for  a  permit  to  take  the 
following  marine  mammals  for  purposes 
of  scientific  research;  humpback  whale 
(Megaptera  novaeangliae),  sperm  whale 
[Physeter  macrocephalus),  pygmy  sperm 
whale  [Kogia  breviceps),  short-finned 
pilot  whale  [Globicephala 
macrorhynchus),  Cuvier's  beaked  whale 
{Ziphius  cavirostris),  Baird's  beaked 
whale  {Berardius  bairdii],  Blainville's 
beaked  whale  (Mesophdon 
densirostris],  spinner  dolphin  {Stenella 
hngirostris),  spotted  dolphin  {Stenella 
attenuata),  false  killer  whale  {Pseudorca 
crassidens),  rough-toothed  dolphin 
{Steno  bredanensis],  bottlenose  dolphin 
[Tuniops  truncatus),  and  monk  seal 
[Monachus  schauinslondi). 

The  subject  permit  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq).  the  Regulations 
Gowning  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  AQ  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

This  permit  application  is  to 
incidentally  harass  marine  mammals  by 
a  low  fi-equency  (70  Hi)  sound  source 
which  will  be  located  north  of  Haena, 
off  the  northern  coast  of  Kauai,  Hawaii, 
at  a  depth  of  850-950m.  This  sound 
source  is  part  of  the  Acoustic 
Thermometry  of  Ocean  Climate  (ATOC) 
program,  and  will  be  operated  from 
February  1994  through  December  1995, 
with  a  maximum  duty  cycle  of  8%,  to 
conduct  research  on  the  effects  of  this 
source  on  marine  mammals.  The 
transmission  bandwidth  is  20  Hz  with  a 
level  of  195  dB  (re  1  uPa  at  Im).  and  the 
spectrum  level  for  the  peak  frequency 
(70  Hz)  is  182  dB.  The  effects  of  these 
transmissions  on  marine  mammals  will 
be  monitored  through  passive  acoustic 
tracking  of  Mysticetes,  shore-based 
visual  observations  of  marine  mammals, 
and  aerial  observations  and  surveys  of 
marine  mammals.  (The  serial 
components  of  this  research  will  be 
included  in  a  separate  permit  request.) 


Dated:  November  9, 190.V 
Willi«aW.F«,)r., 
Director.  Office  of  Protected  Rsfoureat. 
National  Marine  Fisheries  Service. 
[PR  Doc.  93-28056  Piled  11-1&-93: 8:45  am] 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notfca  of  PubHc  Heating 
of  tha  North  Dakota  Advlaory 
Commlttaa 

Notice  is  hereby  given,  pursuant  to 
the  provision*  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Dakota  Advisory  Committee  to  the 
Commission  will  be  held  Monday, 
December  13, 1993,  at  the  Radisson  Inn, 
800  South  Third  Street.  Bismarck,  North 
Dakota  58504.  The  purpose  of  the 
meeting  is  to  conduct  orientation, 
review  Committee  policies  and 
procedures,  and  approve  the  project 
proposal  on  dvil  rights  enforcement  in 
North  Dakota. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Betty  L  Mills, 
701-223-4643  or  William  F.  Muldrow, 
Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  et  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  S, 
1993. 

Carol-LM  Hurley, 

Chief.  Hegional  Programs  CoordiitcUion  Unit. 
jFR  Doc.  93-28076  Filed  11-15-93;  8:45  am] 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  hold  a  factfinding  meeting  on 
employment  discriminaticMi  in  Utah  on 
Thursday,  December  9, 1993,  from  9 
a.m.  to  8:30  p.m.  and  Friday,  December 
10, 1993  from  9  a.m.  to  4:30  p.m.  at  the 
Red  Lion  Hotel,  255  South  West 
Temple,  Salt  Lake  City,  Utah  84101. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperscm  Dr.  Mary  E. 
Stovall,  801-378-6138  or  William  F. 
Muldrow,  Director  of  the  Rocky 
Mountain  Regional  Office,  303-866- 
1040  (TDD  303-866-1049).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  swvices  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
woricing  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  November  S. 
1993. 

CstdI-Lm  Horley, 

Chief.  Regional  Programs  Coordination  Unit. 
[PR  Doc  93-28077  Filed  11-15-93;  8.45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  tha  Army 
Army  Science  Board;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  committee:  Array  Science  Board 
(ASB). 

Date  of  meeting  30  November  1993. 

Time  of  meeting.  0800-1700  hours. 

Place:  Pentagon.  Washington. 

Agenda:  The  Army  Science  Board's  C31 
Issue  Group  will  commence  their  Director  of 
Information  Systems  for  Command  Control, 
Communication,  and  Computers  (DISC4) 
initiated  Issue  Group  study  on  Moving  Army 
'Tactical  CoomiaDd  and  Control  System 
(ATtXS)  from  a  Character-oriented  Message 
System  to  a  Data-Oriented  Message  System. 
This  meeting  %ri|]  be  open  to  the  public  Any 
interested  person  may  attend,  appear  l>efDre. 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)  895-0781. 
Sally  A.  Wsuner, 

Administrative  Officer,  Army  Science  Board. 
(PR  Doc  93-28148  Filed  11-15-93;  8.45  am) 
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Army  Science  Board;  Meettrtg 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  02-463),  announcement  is  made  of 
the  following  Committee  Meeting 

Name  of  committee:  Army  Scteooe  Board 
(ASB). 
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Date  of  meeting:  1  ft  2  December  1993. 

Time  of  meeting:  1  December.  0830-0915 
Hours  (Open),  0«15-1100  Hours  (Closed), 
1100-1200  Hours  (Open).  1300-1700  Hours 
(Closed);  2  December.  0630-1230  Hours 
(Closed). 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board's  ad  hoc 
study  on  "Small  Anns  Industrial  Base"  will 
conduct  an  initial  meeting  to  agree  to  a  study 
approach  and  to  receive  briefings  responding 
to  an  initial  call  for  data.  This  meeting  will 
be  closed  to  the  public  (where  indicated)  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (1)  and  (4) 
thereof,  and  title  5,  U.S.C. ,  appendix  2, 
subsection  10(d).  The  proprietary  and 
classiried  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting. 

The  open  portion  of  the  meeting  will  be 
open  to  the  public.  Any  person  may  attend, 
appear  before  or  file  statement  with  the 
committee  at  the  time  and  in  the  matter 
permitted  by  the  committee.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

SaUy  A.  Warner. 

Administrative  Officer,  Anny  Science  Board. 
IFR  Doc.  93-28149  Filed  11-15-93;  8:45  am) 
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OefenM  Logistic*  Agency 

Privacy  Act  of  1974;  Notice  to  Alter  a 
System  of  Recorda 

agency:  Defense  Logistics  Agency,  DoD. 

ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  one  existing  record 
system  in  the  DLA  inventory  of  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  December  16, 
1993,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Administrative 
Management  Division,  Office  of 
Planning  and  Resource  Management. 
Defense  Logistics  Agency 
Administrative  Support  Center,  Room 
5A120,  Cameron  Station,  Alexandria, 
VA  22304-6100. 

TOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Susan  Salus  at  (703)  617-7583. 

SUPPl^MENTARY  INf  ORMATKM:  The 

complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  may  be  obtained 
from  the  address  above. 


An  altered  system  report,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act 
was  submitted  on  November  5. 1993,  to 
the  Committee  on  Government 
Operations  of  the  House-of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  1 4o  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  June  25. 1993  (58  PR 
36075.  July  2. 1993).  The  specific 
changes  to  the  record  system  are  set 
forth  below  followed  by  the  system 
notice  as  altered  in  its  entirety. 

Dated:  November  10, 1993 

L.  M.  Bjmuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

S2S5.01  OLA-Q 
SYSTEM  name: 

Fraud  and  Irregularities  (February  22, 
1993.  58  FR  10867). 

CHANGES: 

SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
'SlOO.50  DLA-GC.' 


SYSTEM  LOCATION: 

In  the  first  sentence,  replace  'HQ 
DLA-G'  with  'Headquarters  Defense 
Logistics  Agency.' 

AUTHOWTY  FOa  MAINTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  136,  Assistant  Secretaries  of 
Defense;  Pub.  L  95-521,  Ethics  in 
Government  Act;  DoD  Directive  7050.5, 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities;  and  DLA  Regulation  5500.10, 
Combating  Fraud  in  DLA  Operations.' 

PuaPOSE(s): 
Delete  last  sentence. 


ROUTINE  USES  OP  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOWQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  first  sentence. 


RETENTION  AND  DISPOSAL: 

Replace  'ten  years'  with  'six  jrears.' 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'General 
Counsel,  Defense  Logistics  Agency, 


Cameron  Station,  Alexandria,  VA 
22304-6100;  and  the  offices  of  counsel 
at  the  DLA  Primary  Level  Field 
Activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices." 


NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  system 
manager  of  the  particular  DLA  activity 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices.' 


RECORD  ACCESS  PROCEDURES: 

E)elete  entry  and  replace  with 
'Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  system  manager 
of  the  particular  DLA  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices.' 
•        •        •        •        • 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Portions  of  this  system  may  be  exempt 
under  the  scope  of  5  U.S.C.  552a(k)(2) 
and  (k)(5),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3).  (c)  and  (e)  and  is  published 
at  32  CFR  part  323.  For  more 
information,  contact  the  system 
manager.' 

« 

S100.50  DLA-GC 
SYSTEM  NAME: 

Fraud  and  Irregularities. 

SYSTEM  LOCATKM: 

Office  of  the  General  Counsel. 
Headquarters  Defense  Logistics  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6100,  and  the  offices  of  counsel 
of  the  Defense  Logistics  Agency  Primary 
Level  Field  Activities  (DLA  PLFAs). 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  MOIWUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  or  group  of 
individuals  or  other  entity,  involved  in 
or  suspected  of  being  involved  in  any 
fraud,  criminal  conduct  or  antitrust 
violation  relating  to  DLA  prooirement. 
property  disposal,  or  contract 
administration,  or  other  DLA  activities. 


•l 
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CATiOOMEt  OP  RCCONM  M  TMi  flTVTHi: 

Investigative  reporti,  complaints, 
pleadings  and  other  court  documents, 
litigation  reports,  working  papers, 
documentaiy  and  physlcd  evidence, 
contractor  suspensions  and  debarments. 

AimWWTY  TON  MMWTBMNCt  OP  THE  •VSTBIl: 

10  U.S.C.  136,  Assistant  Secretaries  of 
Defense;  Pub.  L  95-521,  Ethics  in 
Government  Act;  DoD  Directive  7050.S, 
Coordinatiai  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities;  and  DLA  Regulation  5500.10, 
Combating  Fraud  in  DLA  Operations. 

MmPOSE(s): 

Information  is  used  in  the 
investigation  and  prosecution  of 
criminal  or  dvil  actions  involving  fraud, 
criminal  conduct  and  antitrust 
violatifms  and  is  used  in  d^arminations 
to  suspend  or  debar  individuals  or  other 
entities  from  DLA  prociirement  and 
sales. 


mailinfi  addresses  are  pubUdied  as  on 
appendix  to  IH^'s  compilation  of 
systems  of  records  notices. 


nOUTMi  Md  OP  RKOnn  HNPrrAMB)  M  THi 
SYSTEM,  eCUIStM  CATEQOMES  OP  MCIM  AND 
THE  rtMPOSE*  OP  SUCH  USEE: 

In  addition  to  thoee  disclosures 
generaDy  pwmitted  under  5  U.S.C 
552a(b)  of  die  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.C.  552a(bK3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCia  AND  PNACnCCS  HM  arOMNQ, 
RCTMEVINQ,  ACCESSMQ,  RETAMMO,  AND 
DttPOSMQ  OF  RECORDS  W  THE  tySTEIl: 

STOtUQE: 

Maintained  In  combination  of  paper 
and  automated  files. 

RETMSVAMLfrY: 

Filed  alphabetically  by  the  name  of 
the  sub)ect  individual  or  other  entity. 

SAFEOUAROS: 

Records,  as  well  as  computer 
terminals,  are  maintained  in  areas 
accessible  only  to  DLA  personneL  In 
addition,  access  to  and  retrieval  for 
computerized  files  is  limited  to 
authorized  users  and  is  password 
protected. 

RETENTION  AND  DISPOOAL.' 

Records  are  destroyed  six  ]rear8  after 
all  aspects  of  the  case  are  closed. 

SYSTEM  MANAOMtS)  AND  ADDRESS: 

General  Counsel,  Defense  Logistics 
Agency,  Cameron  Station,  Alexandria, 
VA  22304-6100;  and  tile  offices  of 
counsel  at  the  DLA  PLFAs.  Official 


NOmCATIONI 

Individuals  seddng  to  datannine 
whether  this  system  of  records  rnnt«iTif 
infomtttion  about  themsehras  ^ould 
address  written  inquiries  to  the  system 
manager  of  the  paitkaikr  T3LA  activity 
Involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

RKORO  ACCESS  PROCEDURESe 

Individuals  sedung  access  to  rectmls 
about  themselves  contained  in  this 
system  of  records  shoiUd  address 
written  inquiries  to  the  system  manager 
of  the  particular  DLA  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 


CONTISTSMI 

The  DLA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21;  32  CPR  part  323;  or  may  be 
obtained  from  the  system  maitager. 

RECORD  SOURCE  CATIQORSES: 

Federal,  state  and  local  investigative 
agencies;  other  fedovl  agencies;  DLA 
employees;  and  individuals. 

EXBVDONS  CtAMB)  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
imder  the  provisions  of  5  U.S.C. 
552a(k)(2)  and  (k)(5),  as  applicable. 

An  exemption  rule  for  ttus  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  la  published 
at  32  CFR  part  323,  For  more 
information,  contact  the  system 
manager. 

(FR  Doc  93-28072  Filed  ll-15-«3;  8:45  am] 
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DEPAFmiENT  OF  EDUCATION 

NotlOD  of  Propoa«d  infonnation 
CoilDction  RaquMta 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service.  Invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwoik  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  od  or  before  (insert 
the  30th  day  after  piiblication  of  this 
notice]. 


ADORESSCS:  Written  commmts  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  DMk  Officer, 
Department  of  Education.  Of&»  of 
Management  and  Budget,  726  )ackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  kx  copies  of  the  proposed 
informatioD  collection  requests  should 
be  addressed  to  Cary  Greeo,  Departmoit 
of  Education.  400  Maryland  Avenue, 
SW.,  Room  4682.  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651. 

FOR  FURTHER  MF0RMAT10N  COKTACT:  Gary 

(keen  (202)  401-3200.  Individttals  i^o 
use  a  telecommunications  device  for  the 
deaf  mn))  may  call  the  Federal 
Information  Relay  Service  (FRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  dmm^ 
Friday. 

SUPPLEMENTARY  MFORMATKM:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  pubUc  an  eariy 
opportiuiity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requiranent  for  public 
consultation  to  the  extent  toat  public 
participation  in  the  apinoval  process 
'would  defeat  the  purpoee  of  tne 
InfbrmatioD  coUecticm,  violate  State  ra- 
Federal  law,  or  substantially  interfsre 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  coUecticm 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Titie;  (3)  Frequency  of  collection;  (4) 
The  affected  pubUc;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  November  10, 1993. 

CuyGrMB. 

Dinctor,  Information  Retotucn  klanagement 
Sflfrics. 

OfBce  of  Postsecoadary  Edncatioa 

Type  of  Review:  Revision. 

Title:  Training  Assessment  Form- 
Title  IV  Student  Financial  Assistance 
Programs. 

Frequency:  One  time. 
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Affected  Public:  Individuals  or 
households. 

Reporting  Burden:  Burden  Hours: 
1.600. 

Responses:  20,000. 

Recordkeeping  Burden:  Burden 
Hours:  0 

Recordkeepers:  0. 

Abstract:  The  information  collected 
will  aid  in  the  monitoring  of  contractors 
and  non-Federal  trainers.  It  will  also 
measure  the  effectiveness  of  training 
offered  to  financial  aid  administrators, 
counselors,  fiscal  officers,  and  other 
administrators  participating  in  student 
financial  aid  and  other  Federal  aid 
programs. 

rppe  of  Review:  Reinstatement. 

Title:  Income  Contingent  Loan 
Program  Subpart  E — Due  Diligence 
(Reporting/Disclosure  and 
RecordkeepinsJ. 

Frequency^  On  occasion. 

Affected  Public:  Individuals  or 
households;  Businesses  and  other  for- 
profit;  Non-profit  institutions. 

Reporting  Burden:  Burden  Hours:  52. 

Responses:  563. 

Recordkeeping  Burden:  Burden 
Hours:  9. 

Recordkeepers:  563. 

Abstract:  Under  the  Income 
Contingent  Loan  Program,  Institutions 
of  higher  education  may  receive  Federal 
Funds  to  make  loans  to  students.  The 
regulations  establish  proper 
administrative  standards  and  loan 
collection  procedures  which  protect  the 
Federal  fiscal  interest  and  stipulate 
disclosure  and  recordkeeping 
requirements  for  institutions  of  higher 
education. 

[FR  Doc  93-28135  PUed  n-15-«3;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

F«d«ral  EiMrgy  Regulatory 
Commlaalon 

(Docket  Noe.  CP93-61>-000,  CP«3-67>- 
000.  CP93-7S1-000,  and  CP94-29-000] 

NorthwMt  Pipallna  Corp.  and  Paluta 
Plpatlna  Co.,  Intant  To  Prapara  a  Draft 
Envtronmantal  impact  Statamant  tor 
tha  Propoaad  Northwaat  and  Paluta 
Expanalon  N  Pro|acta  and  Raquaat  tor 
Commanta  on  Environmantal  laauaa 

November  10, 1993 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission]  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  environmental  impacts 
of  the  construction  and  operation  of 
facilities  proposed  In  the  Northwest  and 


Paiute  Expansion  II  Projects.^  This  EIS 
will  be  UMd  by  the  Commission  in  its 
decision-making  process  (whether  or 
not  to  approve  the  individual  projects). 

The  Bureau  of  Land  Management 
(BLM)  will  be  cooperating  with  us  in  the 
preparation  of  the  EIS  beoause  of  the 
amount  of  BLM-managed  land  that 
would  be  affected  by  me  proposals.  The 
other  Federal  agencies  being  asked  to 
cooperate  (see  Appendix  1)  my  choose 
to  ptarticipate  once  they  have  evaluated 
each  proposal  relative  to  their  agencies' 
responsibilities.* 

Summary  of  the  Proposed  Projects 

Northwest  Pipeline  Corporation 
(Northwest)  has  an  existing  natural  gas 
pipeline  system  consisting  of  various 
diameter  pipe  that  extends  bom  the 
Washington-Canadian  border  south  and 
east  across  Washington,  Or^on,  Idaho, 
Wyoming,  Utah,  and  Colorado  to 
northwestwn  New  Mexico.  Northwest 
wants  Commission  authorization  to 
transport  an  additional  360,488 
thousand  cubic  feet  of  natiuvl  gas  per 
day  (Mc£/d)  for  27  local  gas  distribution 
companies,  electric  generation 
companies,  and  other  commercial  and 
industrial  customers,  and  to  construct 
and  operate  the  following  fadUties 
needcKl  to  transport  those  additional 
volumes: 

•  115.9  miles  ofloop  and  new  lateral 
pipeline  in  15  segments:^ 

•  Two  new  compressor  stations  with 
a  total  of  8.303  horsepower  (hp)  of 
compression,  and  77.703  hp  of 
additional  compression  at  12  existing 
compressor  stations; 

•  Five  new  meter  stations,  and 
modifications  to  36  existing  meter 
8tati(Mis;  and 

•  A  new  microwave  communication 
site. 

Northwest  would  abandon  some 

minor  facilities  at  24  of  the  meter 

stations  and  one  of  the  compressor 

stations  which  will  be  replaced  by  the 

proposed  upgraded  facilities. 


1  ffocAwMt  Pipalia*  Cotpontion't  and  Piluto 
PtpoiiM  ConiMajr'i  appUciiiaiM  wm  filwl  with 
Om  CommlMkn  pumuot  to  tactlao  7  of  th«  NatunI 
Cm  Act  aid  part  1S7  of  ttM  CommiMlon'i 
ragulatlona. 

afha  appaadioM  rahnncad  in  thi*  notloa  v*  not 
baing  ptintad  in  tha  Fadanl  tattttm.  Copiaa  ara 
avaiJabU  from  tha  Coounlailaa'a  Public  Rafannca 
Branch,  room  3104. 941  Nofth  C^>itol  Stiaat  NE.. 
Waahingtoo.  DC  2042S  or  call  (202)  20e-137i. 
Coptaa  of  tha  appandloaa  w«a  aant  to  all  thoaa 
laoafving  thia  noUoa  In  tha  malL 

*  A  loop  ia  a  aafDMnt  of  pipatina  which  U  utuallT 
inatallad  adtacani  to  n  aadtting  plpalina  and 
CQonactad  to  it  at  both  and*.  Tha  loop  allowi  moia 
■aa  to  ba  morad  tfanush  tha  plpallna  fyitam  at  tha 
tocatlan  in  which  tha  loop  U  Inatallad.  A  lataial  U 
a  plpalina  that  bnnchaa  olTtha  malnlina  dallrwy 
•yttan  and  aama  to  tranapcrt  gw  to  an  outlyina 
raglon. 


Paiute  Pipeline  Company's  (Paiute) 
existing  natural  gas  pipeline  facilities 
are  in  northern  Nevada.  Paiute  currently 
wants  Commission  authorization  to 
expand  and  modify  its  facilities  to 
transport  an  additional  14,886  Mc£/d  to 
various  commercial  and  industrial 
customers  and  Southwest  Gas 
Corporation  (a  local  distribution 
company),  and  to  provide  some  general 
system  benefits  to  customers  on  its  Reno 
Lateral.  The  necessary  facilities  are: 

•  61.3  miles  of  loop  pipeline  in  8 
segments; 

•  Two  new  compressor  stations  with 
a  total  of  2,139  hp  of  compression;  and 

•  Minor  modifications  at  other 
existing  meter,  compressor,  and 
pressure  reduction  stations. 

The  general  locations  of  the  facilities 
proposed  by  Northwest  and  Paiute  are 
shown  in  appendices  2  through  4.  A 
detailed  listing  of  the  facilities  is  in 
Appendix  5. 

Several  of  the  customers  receiving  gas 
bom  Northwest  and  Paiute  as  part  of 
these  projects  will  need  to  build 
pipelines  to  take  the  gas  delivered  to 
them.  Although  these  facilities  aren't 
under  the  jurisdiction  of  the  FERC,  they 
will  be  discussed  in  the  EIS  and  are 
included  in  Appendix  5. 

Land  Requirements  for  Construction 

The  proposed  loops  would  generally 
be  built  parallel  and  adjacent  to 
Northwest's  and  Paiute's  existing 
pipelines,  using  as  much  of  the  existing 
rights-of-way  as  possible.  Most  of 
Northwest's  easements  for  existing 
rights-of-way  allow  the  installation  of 
additional  pipelines.  The  majority  of  the 
proposed  pipeline  segments  would  be 
adjacent  to  an  existing  pipeline  or 
within  highway  rights-of-way. 

Typically,  Northwest  would  use  a 
construction  right-of-way  ranging  from 
55  to  95  feet  wide;  while  Paiute's 
construction  right-of-way  would  range 
from  25  to  95  feet  wide,  depending  on 
the  diameter  of  the  proposed  pipeUne. 
After  construction,  the  disturbed  area 
would  be  restored,  and  a  50-  or  75-fbot- 
wide  right-of-way  would  be 
permanently  maintained.  Where  the 
new  pipe  is  built  adjacent  to  an  existing 
pipe,  there  would  be  no  change  in  the 
total  width  of  the  permanent  right-of- 
way.  The  remainder  of  the  landwould 
revert  to  its  preconstruction  use. 

Northwest  would  purchase  the  land 
necessary  to  build  the  new  Tumwater 
Compressor  Station  (11  acres)  and  the 
Himtington  Compressor  Station  (10 
acres).  The  communication  site 
associated  with  the  Huntington 
Compressor  Station  would  require  an 
additional  2.500  square  feet.  Paiute 
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would  acquire  4  acres  of  land  for  each 
of  its  two  new  compressor  stations. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  a  major 
Federal  action  whenever  it  considers  the 
issuance  of  a  Certificate  of  PubUc 
Convenience  and  Necessity.  The  EIS  we 
are  preparing  will  give  the  Commission 
the  information  it  needs  to  do  that. 
NEPA  also  requires  us  to  discover  and 
address  concerns  the  public  may  have 
about  proposals.  We  call  this  "scoping" 
The  main  goal  of  the  scoping  process  is 
to  focus  the  analysis  in  the  EiS  on  the 
important  environmental  issues,  and  to 
separate  these  from  issues  that  are 
insignificant  and  do  not  require  detailed 
study. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  Uie 
construction  and  operation  of  the 
proposed  projects  under  these  general 
subject  headings: 

•  Geology  and  paleontology 

•  Endangered  and  threatened  species 

•  Visual  resources 

•  Water  resources 

•  Vegetation 

•  Land  use 

•  Air  quality  and  noise 

•  Wetland  and  riparian  habitat 

•  Cultural  resources 

•  Fish  and  Wildlife 

•  Socioeconomics 

•  Soils 

We  will  also  evaluate  possible 
alternatives  to  the  projects,  or  portions 
of  the  projects,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  result  in  the  publication  of 
a  Draft  EIS  which  will  be  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals, 
affected  landowners,  newspapers, 
libraries,  and  the  Commission's  official 
service  list  for  these  proceedings.  A  45- 
day  comment  period  will  be  allotted  for 
review  of  the  Draft  EIS.  We  will 
consider  all  comments  on  the  Draft  EIS 
and  review  the  document,  as  necessary, 
before  issuing  a  Final  EIS.  The  Final  EIS 
will  include  our  response  to  each 
comment  received. 

Corrently  Identified  Environmental 
Issues 

We  have  already  identified  a  number 
of  issues  that  we  think  deserve 
attention,  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 


Northwest  and  Paiute.  These  issues  are 
presented  in  Appendix  6.  Keep  in  mind 
that  this  is  a  preliminary  list;  tne  list  of 
issues  will  be  added  to,  subtracted  from, 
or  changed  based  on  your  comments 
and  our  own  analysis. 

PubUc  Participation  and  Scoping 
Meetings 

You  can  make  a  diffisreace  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  projects.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposals,  alternatives  to 
the  proposals  (including  ahemative 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St..  NE.. 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP93-613- 
000,  et  al.; 

•  Send  a  copy  ofyour  letter  to:  Ms. 
Lauren  ODonnell,  EIS  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St..  NE.,  room  7312, 
Washington,  DC  2042«5;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  16, 1993. 

In  addition  to  asking  for  written 
comments,  we  Invite  you  to  attend  any 
of  the  scoping  meetings  listed  on  page 
6.  The  meetings  will  be  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  comments  on  the  proposed 
projects.  Anyone  wanting  to  speak  at  the 
meetings  can  call  the  EIS  Project 
Manager  to  pre-register  their  names  on 
the  speakers'  list.  Those  people  on  the 
speakers'  list  prior  to  the  date  of  the 
meeting  will  be  allowed  to  speak  first. 
A  second  speakers'  list  will  be  available 
at  the  meeting.  Priority  will  be  given  to 
people  representing  groups.  A  transcript 
of  each  meeting  will  be  made  so  that 
your  comments  will  be  accurately 
recorded. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceedings  or  an  "intervenor".  Among 
other  things,  interveners  have  the  right 
to  receive  copies  of  case-related 
Commission  dooiments  and  filings  by 
other  intervenors.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor  you  must  file 
a  Motion  to  Intervene  according  to  Rule 


214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  which  is  attached  as  appendix 

Schedule  for  EIS  Scoping  Meetings 

Eugene,  Oregon,  November  30, 1993,  7 
p.m.  Lane  Community  College,  Forum 
Building,  room  308,  4000  East  30th 
Avenue,  (503)  747-4501.  ext.  2558 

Gresham,  Oregon,  December  2, 1993,  7 
p.m.,  Gresham  City  Hall,  City  Council 
Chambers,  1333  NW.  Eastman 
Parkway,  (503)  M9-2589 

Longview,  Washington,  December  1, 
1993  7  p.m.,  R.A.  Long  High  School. 
Auditorium,  2903  Nichols  Boulevard, 
(206)  577-2731 

Montpelier,  Idaho,  December  14, 1993, 
7  p.m.,  Bear  Lake  Middle  School 
Auditorium,  633  Washington,  (208) 
847-2255 

Incline  Village,  Nevada,  December  15, 
1993,  7  p.m..  The  Chateau,  955 
Fairway,  (702)  832-1310 

Environmental  Mailing  List 

If  you  dont  want  to  send  comments 
at  this  time  but  still  want  to  keep 
informed  and  receive  copies  of  the  Draft 
and  Final  EIS's,  please  return  the 
Information  Request  (appendix  8).  If  you 
don't  return  the  Information  Request 
you  will  be  taken  off  the  mailing  list. 

Additional  information  about  the 
proposed  projects  is  available  from  Ms. 
Lauren  O'Donnell,  EIS  Project  Manager, 
at  (202) 208-0874. 
Lois  D.  CuhAll, 
Secretary. 

(FR  Doc.  93-28096  Filed  11-15-93;  8:45  am) 
8HXMQ  COM  triT-M-ll 

[DockM  No*.  ES94-6-000,  ef  al.] 

CMtral  iiUnois  Public  Swvlce  Co..  et 
■I.;  Electric  Rate,  Small  Powar 
Production,  and  Intartocklng 
DIractorata  Rlinga 

November  5, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Centra]  Illinois  Public  Service  Co. 

(Docket  No.  BS94-«-000] 

Take  notice  that  on  November  1, 
1993,  Central  Illinois  Public  Service 
Company  filed  an  application  under 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $150  million  of  unsecured  notes  or 
commercial  paper  on  or  before 
December  31, 1995,  with  a  maturity  date 
no  later  than  December  31, 1996. 

Comment  date:  December  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  New  York  SUte  Electric  ft  Gas  Corp. 

(Docket  No.  BS94-4-000] 

Take  DOtice  that  on  November  1. 
1993,  New  York  State  Electric  &  Gas 
Corporation  filed  an  application  under 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $275  million  of  notes,  commercial 
paper  and  other  short-term  indebtedness 
prior  to  January  1, 1996,  with  a  matiuity 
of  one  year  or  less. 

Comment  date:  December  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Maine  Electric  Power  Company,  Inc 

(Docket  No.  BS94-5-0001 

Take  notice  that  on  November  1, 
1993,  Mains  Electric  Power  Company, 
Inc.  filed  an  application  under  section 
204  of  the  Federal  Power  Act  seeking 
authorization  to  issue  not  more  than  $15 
million  of  unsecured  notes  or  other 
unsecured  short-term  obligations  on  or 
before  December  31, 1905,  with  a 
maturity  of  one  year  or  less  after  date  of 
issuance. 

Comment  date:  December  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Maine  Power  Co. 

[Docket  No.  ES94-3-0001 

Take  notice  that  on  November  1, 
1993.  Central  Maine  Power  Company 
filed  an  application  under  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  not  more  than 
$175  million  of  unsecured  bank  notes 
and  commercial  paper  on  or  before 
December  31, 1995,  maturing  one  year 
or  less  after  the  date  of  issuance. 

Comment  date:  December  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Potomac  Electric  Co. 

[Docket  No.  ER94-11 1-000) 

Take  notice  that  on  November  2. 
1993,  the  Potomac  Electric  Power 
Company  (Pepco)  tendered  for  filing  a 
Sixth  Amendment  to  the  1982 
agreement  for  electric  service  to  its  full 
requirements  customer,  Southern 
Maryland  Electric  Cooperative,  Inc. 
(Smeco),  including  revised  rates 
increasing  in  steps  for  the  years  1994- 
through  1996.  provisions  for  QF's  and 
small  customer-owned  generation  on 
the  Smeco  system,  and  a  revised  fuel 
clause.  These  revisions  to  the  Pepco- 
Smeco  electric  service  agreement  are  the 
result  of  extensive  negotiations  and  are 
supported  by  both  parties.  An  effsctive 
date  of  January  1, 1994  for  the  revised 
rates  and  ether  terms  is  requested. 


Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Heartland  Energy  Services,  Inc. 

(Docket  No.  ER94-10S-O00I 

Take  notice  that  on  October  29, 1993, 
Heartland  Energy  Services,  Inc.  (HES) 
petitioned  the  Commission  for 
acceptance  of  HES  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  includhig  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations.  HES  is  a  subsidiary  of  WPL 
Holdings,  Inc  which  is  the  parent 
company  of  Wisconsin  Power  and  Light 
Company,  a  public  utility.  HES  seeks  an 
effective  date  of  January  1, 1904. 

Comment  date.  November  10, 1903.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  WeetPlains  Energy,  a  division  of 
UtiliCoqp  United,  Inc. 

[Docket  NO.ER94-1 06-000) 

Take  notice  that  on  November  1, 
1993.  WestPlains  Energy,  a  division  of 
UUliCorp  United.  Inc.  (WestPlains) 
tendered  for  filing  an  amendment  to  the 
Mimidpal  Interconnection  Contract 
dated  October  17, 1989,  between 
WestPlains  and  the  Qty  of  Russell 
Kansas.  The  amendment  obligates 
WestPlains  to  install  and  construct  a  30 
MVA,  115/34.5  KV  transformer  with  tap 
changer  and  associated  SMritch  gear  for 
a  new  115/34.5  KV  Interconnection 
Facility  for  Russell.  In  light  of 
WestPlains'  agreement  to  install  the  new 
fecilities,  Russell  agreed  to  a  new 
contract  demand  for  Service  Schedule 
90-P-l  Svstem  Participation  Power.  For 
the  period  January  1. 1995  through 
December  31, 1998,  Russell's  Contract 
Demand  shall  be  6,000  kilovolts. 
Thereafter,  on  a  month  by  month  basis 
until  December  31,  2004,  Russell's 
Contract  Demand  will  be  the  actual 
metered  demand  of  the  new  wheat 
gluten  plant  load  up  to  6,000  Kilowatts. 

An  effective  date  of  January  1. 1995, 
is  requested.  In  light  of  the  substantial 
investment  in  facilities  WestPlains  must 
make  prior  to  the  effective  date  of  the 
revised  contract  demand,  WestPlains 
requests  waiver  of  $  35.3  of  the 
Commission's  regiilations. 

A  copy  of  the  nling  was  served  upon 
the  Kansas  Corporation  Commission 
and  the  Qty  of  Russell. 

Comment  date:  November  19, 1903,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pennsylvania  Po%ver  k  Light  Co. 

[Docket  No.  ER94-107-000] 

Take  notice  that  Pennsylvania  Power 
k  Light  Company  (PP&L)  tendered  for 


filing  on  November  1. 1993.  as  a 
Supplement  to  its  Rate  Schedule  FERC 
No.  84  an  executed  agreement  dated  as 
of  October  29, 1992,  between  PP&L  and 
Jersey  Central  Power  ft  Light  Company 
(JCPftL).  The  agreement  reiduces  the  rate 
of  retiun  on  common  equity  in  the 
formula  rate  from  12.74%  to  11%.  A 
Certificate  of  Concurrence  executed  by 
JCP&L  accompanied  PPftL's  filing. 

Copies  of  PP&L's  filing  have  bmn 
served  upon  JCP&L,  the  Pennsylvania 
Public  Utility  Commission  and  the  New 
Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  November  19,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PacifiCorp 

[Docket  No.  ER»4-g5-O00l 

Take  notice  that  PacifiCorp,  on 
Novambw  1, 1903,  tendered  for  filing  a 
rate  for  PacifiCorp  Rate  Schedule  FERC 
No.  258. 

This  filing  establishes  the  rate,  as 
determined  under  the  current  contract, 
pursuant  to  the  pricing  methodology  for 
power  purchased  imder  this  rate 
schedule  for  calendar  year  1994. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon,  the  Utah  Public  Service 
Commission  and  the  Public  Service 
Conunission  of  Nevada. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Service  Co. 

[Docket  No.  ER93-656-0001 

Take  notice  that  on  November  1, 
1993,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  supplemental 
information  in  response  to  a  staff 
request  for  supplemental  information 
related  to  APS'  filings  in  this  Docket. 

Copies  of  this  filing  have  been  served 
upon  the  Yuma  Cogeneration  Associates 
and  the  Arizona  Corporation 
Commission. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kentucky  Power  Co. 

(Docket  No.  ER94-61-O00) 

Take  noticeithat  Kentucky  Power 
Company  on  October  28, 1903.  tendered 
for  filing  proposed  amendments  to  its 
FERC  Electric  Tariff  MRS  for  service  to 
the  City  of  Olive  Hill,  Kentucky  (Olive 
Hill).  "The  proposed  changes  would 
decrease  Kentucky  Power's  revenues 
from  Olive  Hill  by  approximately 
$36,646  based  upon  the  12  month 
period  ended  September  30, 1992. 
Kentucky  Power  proposes  an  effective 
date  of  January  1, 1994. 
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Kentucky  Power  states  that  a  copy  of 
its  filing  was  served  upon  Olive  Hill  and 
the  Kentucky  Public  Service 
Commission. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Co. 

[Docket  No.  ER93-133-O001 

Take  notice  that  on  October  29, 1993, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Supplement 
to  Filing  No.  76  in  Docket  No.  ER93- 
133-000:  Amendment  to  the  Valley  Line 
AgiBement  Between  Portland  General 
Electric  Company  and  PadfiCorp.  This 
is  an  amendment  to  an  Interconnection 
agreement  between  PGE  and  Pacific 
necessitated  by  a  change  in  ownership 
of  some  faciUties.  Copies  of  this  filing 
have  been  served  on  the  parties 
included  in  the  distribution  list  defined 
in  the  filing  letter. 

PGE  requests  waiver  of  prior  notice 
requirements,  to  allow  the  amendment 
to  take  effect  November  1, 1993. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  k  Light  Co. 

[Docket  No.  ER94-ga-000] 

Take  notice  that  Florida  Power  & 
Light  Company  (FPL),  on  November  1, 
1993,  tendered  for  filing  the  Scheduling 
Service  Agreement  between  Florida 
Power  &  Light  Company  and  Florid 
Keys  Electric  Cooperative  Association, 
Inc.  FPL  requests  that  the  agreement  be 
made  effective  January  1, 1994. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Co. 

[Docket  No.  ER94-2-000J 

Take  notice  that  on  October  1, 1993, 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  Notice  of 
Cancellation  of  Supplement  No.  4  to 
Service  Agreement  No.  11  \mder  NEP's 
Tariff  No.  3. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Kentucky  Power  Co. 

[Docket  No.  ER94-121-000J 

Take  notice  that  Kentucky  Power 
Company  on  October  28, 1993,  tendered 
for  filing  proposed  FERC  Tariff  MRS-T 
and  a  proposed  Service  Agreement  for 
service  to  the  City  of  Vanceburg, 
Kentucky  (Vancebiirg).  Kentucky  Power 
proposes  an  effective  date  of  January  1, 
1994. 

The  proposed  Tariff  and  Service 
Agreement  are  filed  In  accordance  with 


an  agreement  entered  into  in  1988 
between  Kentucky  Power  and 
Vanceburg  and  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER88-4D8- 
000. 

Kentucky  Power  states  that  a  copy  of 
its  filing  was  served  upon  Vanceburg 
and  the  Kentucky  PubUc  Service 
Commission. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Entergy  Senricea,  Inc. 

[Docket  No.  ER93-01 2-000] 

Take  notice  that  on  October  27. 1993, 
Entergy  Services,  Inc.  (Entergy 
Services),  filed  Amendment  No.  1  to 
Service  Schedule  RE — ^Replacement 
Energy  and  Amendment  No.  1  to 
Service  Schedule  E — Economy  Energy. 
Service  Schedule  RE  and  Service 
Schedule  E  are  service  schediUes  to  the 
Interchange  Agreement  between 
Mimicipal  Electric  Authority  of  Georgia 
and  Arkansas  Power  k  Light  Company, 
Loxiisiana  Power  &  Light  Company, 
Mississippi  Power  k  Light  Company, 
New  Orleans  Public  Service  Inc.,  and 
Entergy  Services  (collectively 
"Entergy"),  which  was  filed  with  the 
Commission  tn  this  docket  on  August 
26, 1993.  The  purpose  of  Amendment 
No.  1  to  Service  Schedule  RE  is  to 
change  the  adder  specified  in  Section 
IV — Compensation  where  Entergy  is  the 
Supplying  Party.  The  purpose  of 
Amendment  No.  1  to  Service  Schedule 
E  is  to  limit  the  markup  on  energy  that 
Entergy  may  pimihase  from  a  third  party 
to  supply  to  MEAG  as  Economy  Energy. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Entergy  Services,  Inc. 

[Docket  No.  ERM-104-000] 

Take  notice  that  on  November  1, 
1993,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
k  Light  Company  (AP&L),  filed  the 
Contract  Between  the  United  States  of 
America,  represented  by  the  Secretary  of 
Energy,  acting  by  and  through  the 
Administrator,  Southwestern  Power 
Administration,  an  Administration 
within  the  Department  of  Enerw  (SPA) 
and  AP&L  (Contract)  which  wiU 
supersede  the  August  20, 1954  Blakely 
A^^ement  (Rate  Schedule  FERC  No. 
138)  and  the  May  14. 1971,  DeGray 
Contract  (Rate  Schedule  FERC  No.  139), 
as  amended.  Entergy  Services  states  that 
the  Contract  extends  the  term  of  service 
to  December  31,  2002,  but  otherwise 
retains  the  same  terms  and  conditions  as 
in  the  Blakely  Agreement  and  the 
DeGray  Contract.  According  to  Entergy, 


the  Contract  provides  for  the  disposition 
of  hydroelecMc  power  and  energy 
generated  at  the  Blakely  Mmmtain  Dam 
Reservoir  Project  and  the  DeOay  Dam 
Reservoir  Project. 

Comment  date:  November  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Sierra  Pacific  Power  Co. 

[Docket  No.  ER94-119-O00] 

Take  notice  that  on  November  3. 
1993,  Sierra  Pacific  Power  Company 
(Sierra)  tendered  for  filing  pursuant  to 
section  205  of  the  Federal  Power  Act 
(the  Act)  and  18  CFR  35  et  seq.  the 
"Interconnection  Agreement  Between 
Sierra  Pacific  Power  Company  and 
Plumas  Sierra  Rural  Electric 
Cooperative"  dated  October  29, 1993, 
("Interconnection  Agreement"). 

Sierra  states  that  the  central  purpose 
of  the  Interconnection  Agreement  is  to 
make  emergency  service  available  to 
Plumas  Sierra  Rural  Electric 
Cooperative  during  the  immediate 
winter  season  and  thereafter. 

In  order  to  be  in  strict  compliance 
with  the  Commission's  notice 
requirements,  Sierra  proposes  that  the 
filing  be  made  effective  on  January  2, 
1994  that  being  the  date  60  days  after 
the  date  of  the  filing.  However,  Sierra 
requests  that  the  Commission  (1)  review 
the  filing  on  an  expedited  basis  and  (2) 
make  the  filing  effective  as  soon  as 
possible.  Sierra  requests  waiver  of  the 
60-day  notice  requirement  of  section 
205  of  the  Act  and  any  regulation  to 
allow  for  an  immediate  effective  date. 

Comment  date:  November  17, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EL94-«-O00] 

Take  notice  that  on  October  28, 1993, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Petition  to 
Permit  Deviation  from  Fuel  Cost  and 
Purchased  Economic  Power  Adjustment 
Qauses.  In  the  Petition  PNM  seeks  such 
waivers  of  the  Commission's  regulations 
and  notice  requirements  as  are  or  may 
be  necessary  to  permit  PNM's  fuel  cost 
and  purchased  economic  power 
adjustment  clauses  (FAC)  applicable  to 
its  firm-requirements  wholesale 
customers  City  of  Gallup,  New  Mexico 
(Gallup),  Qty  of  Farmlngton,  New 
Mexico  (Farmlngton),  Texas-New 
Mexico  Power  Company  (TNP)  and 
Plains  Electric  Generation  and 
Transmission  Cooperative,  Inc.  (Plains) 
to  deviate  from  the  applicable  filed  FAC 
tariffs  for  the  period  of  July  1985 
through  January  1993  and  to  accept 
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PNM'8  n-initiation  of  FAC  billings 
under  filed  FERC  FAC  tarifb  effective 
for  fuel  and  purchased  power  expenses 
incurred  on  and  aiter  February  1. 1993. 

Copies  of  the  Petition  have  been 
served  upon  Gallup,  Farmington,  Plains. 
TNP  and  the  New  Mexico  Public  Utility 
Commisaicm. 

Comment  datt:  November  22. 1993.  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragrq>h8 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
commeot  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  {>artie«  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motioo  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CaslwU. 
Secretary. 

(FR  Doc.  93-2SOM  Piled  11-16-93;  8:45  am] 
MUMQ  COM  sn7-«i-r 


[Dodot  No.  Em3-640-000.  CI  el.] 

Consoildated  Edison  Co.  of  New  York. 
Inc.,  el  ■!.;  Elodrlc  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  nilnga 

November  9. 1903. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CooaoUdated  Edison  Company  of 
New  York.  Inc. 

Docket  Na  ER03-640-000 

Take  notice  that  on  November  2. 
1993.  Consolidated  Edison  Company  of 
New  York.  Inc..  in  its  capacity  as  a 
member  system  of  the  New  Yoric  Power 
Pool,  filed  supplemental  information 
and  clarifications  in  response  to  Staffs 
requests  regarding  the  PARS  Facilities 
A^ment.  which  was  filed  with  the 
Coromission  on  May  10. 1993,  as 
amended  on  September  3. 1993,  In  this 
docket  Con  Edison  renews  its  request 
for  an  effective  date  of  August  1, 1988. 
Con  Edison  states  furtherUiat  it  served 
copies  of  this  filing  on  the  entities 


which  were  served  with  the  May  10. 
1993  application  in  this  docket. 

Comment  date:  November  24. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PSI  Enaisy,  Inc. 

Docket  No.  BR93-712-000 

Take  notice  that  PSI  Energy.  Inc.  (PSI) 
and  The  City  of  Logansport  Indiana  on 
November  2. 1993.  tendered  for  filing 
amended  Service  Schedules  in  the  FERC 
filing  in  Docket  No.  ER93-712-O00.  In 
addition,  PSI  is  requesting  a  deferral  of 
action  to  comply  with  a  FERC  Staff 
request. 

Copies  of  the  filing  were  served  on 
The  City  of  Logansport.  Indiana  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  November  24. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

Docket  No.  BR93-93  7-000 

Take  notice  that  on  November  3, 
1993.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  with  the  Commission  an 
amendment  to  its  agreement  between 
Niagara  Mohawk  and  Vermont  Public 
Power  Supply  Authority  (VPPSA)  and 
its  representatives;  The  Town  of 
Hardwick  Electric  Department.  The 
Village  of  Hyde  Park  Electric 
Department.  The  Village  of  Ludlow 
Electric  Light  Department,  The  Village 
of  Stowe  Water  k  Light  Department  and 
The  Village  of  Swanton  Electric 
Department  for  sales  of  system  capacity 
and  energy.  The  amendment  is  a  fetter 
waiving  the  requirement  that  the 
Commission  act  on  its  filing  within  60 
days  so  that  Niagara  Mohawk  can 
submit  additional  information  in 
support  of  the  agreement. 

A  copy  of  this  filing  has  been  served 
upon  VPPSA  and  the  New  York  State 
Public  Service  Conmiission. 

Comment  date:  November  24. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consumers  Power  Company 

Docket  No.  ER94-105-000 

Take  notice  that  on  October  29, 1993. 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  two 
supplemental  agreements  which  extend 
the  term  of  agreements  imder  which 
Consumers  provides  service  to  the  City 
of  Holland  (Holland).  One  supplemental 
agreement  extends  the  term  of 
Supplement  No.  1  to  Consumers  Rate 
Schedule  FERC  No.  66.  an  interruptible 
wholesale  agreement  The  other  extends 
the  term  of  Consumers  Rate  Schedule 
FERC  No.  66.  a  firm  wholesale 


agreement,  and  also  provides  for  rate 
increases  effective  January  1  of  each  of 
the  next  three  years  for  firm  service  to 
HolUnd. 

Copies  of  the  filing  were  served  upon 
the  Michigan  PubUc  Service 
Commission  and  Holland. 

Comment  date:  November  24. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Company  Services,  Inc. 

Docket  No.  ER94-109-000 

Take  notice  that  on  November  1. 
1993,  Southern  Company  Services.  Inc.. 
acting  as  agent  for  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  the  Operating  Companies), 
submitted  for  filing  Amendment  No.  4 
to  The  Southern  Company  System 
Intercompany  Interchange  Contract 
dated  October  31, 1988.  The  amendment 
reflects  modifications  in  the  process 
used  to  determine  the  capability  of  the 
Operating  Companies'  capacity  for  use 
under  the  Intercompany  Lnterchange 
Contract  In  addition,  the  amendment 
incorporates  the  revisions  necessary  to 
implement  Statement  of  Financial 
Accounting  Standards  No.  109  (SFAS 
No.  109)  in  a  manner  that  does  not 
impact  billings  under  the  Intercompany 
Interchange  Contract.  The  Operating 
Companies  request  an  effective  date  of 
January  1, 1994  for  the  capacity  rating 
revisions  and  an  effisctive  date  of 
January  1. 1993  for  the  SFAS  No.  109 
revisions. 

Comment  dote.  November  24, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Company 

Docket  No.  ER94-110-000 

Take  notice  that  New  England  Power 
Company  (NEP).  on  November  2. 1993. 
tendered  for  filing  a  proposed 
amendment  to  its  FDIC  Electric  Tariff 
Original  Volume  No.  1,  Schedule  IH-B. 
Terms  and  Conditions  Governing  All 
Requirements  Service — Integrated 
Facilities.  The  proposed  amendment 
would  allow  the  cost  of  removal 
expenditures  associated  with  the  South 
Street  Station  to  be  adjusted  annually  to 
reflect  the  actual  expenditures  incurred 
by  The  Narragansett  Electric  Company 
(Narragansett). 

NEP  requests  that  the  proposed 
amendment  be  permitted  to  become 
effective  on  January  1, 1994. 

A  copy  of  the  films  has  been  served 
upon  Narragansett.  the  Rhode  Island 
Public  Utilities  Commission  and  the 
Attorney  General  of  the  State  of  Rhode 
Island. 
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Comment  date:  November  24. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Companj 
(Minnesota  Company) 

[Docket  No.  ER94-1 12-000] 

Take  notice  that  on  November  2. 
1993,  Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
Supplement  No.  1  to  the  System  Control 
and  Load  Dispatch  Agreement  between 
NSP  and  Cooperative  Power  Association 
(CPA).  Under  the  present  System 
Control  and  Load  Dispatch  Agreement, 
NSP  schedules  CPA"s  power  and  energy 
requirements  on  a  specifically  defined 
integrated  transmission  system. 

Supplement  No.  1  will  expand  NSP's 
service  to  CPA  by  making  NSP  a  host 
control  area  for  CPA.  NSP  will  perform 
scheduling  and  interchange  accounting 
and  reporting  for  CPA's  system, 
including  that  portion  of  CPA's  system 
outside  of  the  integrated  transmission 
system.  NSP  requests  that  Supplement 
No.  1  be  accepted  for  filing  effective 
January  1. 1994. 

Comment  date:  November  24. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER94-113-000I 

Take  notice  that  on  November  2. 
1993,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  jointly  tendered 
for  filing  the  existing  Exhibit  VII  and 
revised  Exhibits  \TII  and  DC  to  the 
Agreement  in  Coordinate  Planning  and 
Operations  and  Interchange  Power  and 
Energy  Between  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin). 

Exhibit  Vn  sets  tortn  the  specification 
of  the  rate  of  return  on  common  equity 
to  determine  the  overall  cost  of  capital. 
The  return  on  common  equity  for 
calendar  year  1994  is  the  FERC  generic 
rate  of  return  effective  November  1, 
1991. 

Exhibit  Vm  sets  forth  the 
specification  of  average  monthly 
coincident  peak  demands  for  calendar 
year  1994  for  each  of  the  Companies.  A 
statement  of  the  impacts  of  these 
coincident  peak  demands  on  each 
company  has  been  filed.  These 
coincident  peak  demands  were 
determined  upon  three  year  data 
consistiiig  of  18  months  actual  and  18 
months  projected.  The  change  from  the 
use  of  the  average  of  the  12  monthly 
peak  demand  allocation  method  to  the 
use  of  the  36  months  was  approved  in 
Docket  No.  ER87-279-O00. 


Exhibit  DC  sets  forth  a  specification  of 
depreciation  rates  certified  by  the 
Wisconsin  Public  Service  (Commission 
(PSCM)  and  the  depreciation  rates 
currently  proposed  to  and  pending 
before  the  Minnesota  Public  Utilities 
Commission  (MPUQ.  A  statement  of  the 
impact  of  the  depreciation  rates  on  each 
company  has  been  filed. 

The  NSP  CCompanies  request  an 
effective  date  of  January  1. 1994.  for  this 
filins.  Copies  of  the  filing  letter  and 
Exhibits  VII,  Vffl  and  IX  have  been 
served  upon  the  wholesale  and 
wheeling  customera  of  the  Ck)mpanies. 
Copies  of  the  filing  have  been  mailed  to 
the  State  Commissions  of  Michigan. 
Minnesota,  North  Dakota,  South  Dakota 
and  Wisconsin. 

Comment  date:  November  24. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  Power  Company 

[Docket  No.  ER94-1 14-000] 

Take  notice  that  on  November  2. 
1993.  Idaho  Power  Company  (IPC) 
tendered  for  filing  the  Exchange 
Agreement  between  Idaho  Power 
Company  and  Montana  Power 
Company,  dated  August  18, 1993. 
Deliveries  under  the  Agreement  are 
scheduled  to  commence  January  1, 
1994. 

Comment  date:  November  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER94-1 16-000) 

Take  notice  that  on  November  3, 
1993,  Pubhc  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing  four 
letters  between  PNM  and  Texas-New 
Mexico  Power  Company  (TNP)  that 
decrease  the  amount  of  power  PNM  will 
supply  at  wholesale  to  TNP  in  calendar* 
years  1994  and  1995  pursuant  to  the 
Amended  and  Rej,tated  Cxjntract  for 
Electric  Service  between  PNM  and  TNP. 
PNM  requests  that  the  Commission 
accept  for  filing  the  four  lettere  to  be 
effective  as  of  January  1, 1994  and 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  TNP  and  the  New  Mexico  Public 
Utility  Commission,  as  well  as  PNM's 
other  firm  requirements  wholesale 
customers,  the  Cities  of  Gallup  and 
FanningtoD,  New  Mexico  and  Plains 
Electric  (veneration  and  Transmission 
(Cooperative,  Inc. 

Comment  date:  November  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Southern  California  Ediaon 
Company 

[Docket  No.  ER94-1 15-000) 

Take  notice  that  on  November  2. 
1993.  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  a 
change  of  rate  for  schedulina  and 
dispatching  services  under  me 
provisions  of  Edison's  agreements  with 
the  parties  listed  below  as  embodied  in 
their  respective  FERC  Rate  Schedules. 
Edison  requests  that  the  revised  rate  for 
these  services  be  made  effective  January 
1.1994. 


Entity 


I.CttyofAn^wtm  ... 

2.  City  of  Azusa 

3.  City  of  Banning  .... 

4.  Ctty  o«  CkJiton  

5.  C«ty  of  Rlverskle  ... 

6.  Cyty  of  Vernon  

7.  Arizona  Electric 
Power  Cooperattve. 

8.  Arizona  Public 
Service  Conpany. 

9.  C^ifomia  Depart- 
ment of  Water  Re- 
sources. 

10.  City  of  BurtMnk  .. 
II.CItyofQIendaie  . 

12.  City  of  Los  Ange- 
les. 

13.  City  of  Pasadena 

14.  Imperial  Irrigation 
District 

15.  »*-S-«  Put)»c 
Power  Agency. 

16.  Northern  CMor- 
nia  Power  Agency. 

17.  Pacific  Gas  and 
Electric  Company. 

1 6.  San  Diego  Gas 
and  Electric  Com- 
pany. 

19.  Western  Area 
Power  Administra- 
tion. 

20.  PacHJCorp  


Rate  schedule  FERC 
No. 


130.  164,241.246. 
160,  242.  247. 
158,  243,  248. 
162,  244,  249. 
129,  245.  250. 
149.  154,  172,  207, 

257.  263,  272,  276. 
132.  161. 

185. 

112.113,181. 

166. 
143. 
102.  118.140.  141, 

163, 188. 
158. 
259. 

153. 

240. 

117.147.256. 

151.232.274. 

120. 

275. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  (Cahfomia  and  all  interested 
parties. 

Comment  date:  November  24, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Iowa  Electric  Light  and  Power 
Company 

[Docket  No.  ER94-117-O00I 

Take  notice  that  Iowa  Electric  Light 
and  Power  (Company  (Iowa  Electric),  on 
November  1, 1993,  tendered  for  filing 
Resale  Electric  Service  Agreements  with 
23  Rate  Schedule  RES-3  customera,  as 
follows:  Cities  of  Hopldnton,  Ogden, 
Tipton,  AniU,  Buit.  Dike,  Dysart  (Crand 
Junction,  Lang  Ckove,  Maquoketa, 
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Preston,  Story  City,  Stanhope.  Traer. 
Vinton,  State  Center,  Whittemore. 
Sibley,  Marathon,  Westpoint  and  West 
Liberty;  Fanners  Electric  Cooperative  of 
Kalona  and  the  Amana  Society  Service 
Company. 

Copies  of  this  filing  have  been  sent  to 
the  Iowa  State  Utilities  Board  and  to 
Iowa  Electric's  jurisdictional  oistomers. 

Comment  date:  November  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  San  Diego  Gaa  k  Electric  Company 

IDocket  No.  ER94-11S-000I 

Take  notice  that  on  November  1, 
1993,  San  EKego  Gas  k  Electric 
Company  (SDG&E)  tendered  for  filing 
corrections  to  its  original  filing  imder 
Docket  Nos.  ER93-542-O00  and  ER93- 
543-000,  requesting  a  change  in  rates 
for  service  under  the  Agreements  with 
Southern  California  Edison  for:  (1) 
Short-Term  Firm  Transmission  Service, 
FERC  Rate  Schedule  58;  (2)  Intemiptible 
Transmission  Service,  FERC  Rate 
Schedule  59;  and  (3)  Firm  Transmission 
Service,  FERC  Rate  Schedule  60. 
accepted  for  filing  October  25, 1993. 

SIX^&E  respectfully  requests, 
pursuant  to  §  35.11.  waiver  of  prior 
notice  requirements  specified  in  $  35.3 
of  the  Commission's  regulations,  and  an 
effective  date  of  January  1. 1993. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Edison. 

Comment  date:  November  24.1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Oklahoma  Gaa  and  Electric 
Company 

(Docket  No.  ER94-1 20-000] 

Take  notice  that  on  November  1, 
1993,  Oklahoma  Ges  and  Electric 
Company  (OC&E)  tendered  for  filing  a 
Letter  Agreement  dated  October  25, 
1993  for  the  sale  of  replacement  energy 
to  Arkansas  Electric  Cooperative 
Corporation. 

OC&E  requests  an  effective  date  of 
August  7, 1991  for  the  service  to 
commence  and  OG&E  further  requests 
an  effective  termination  date  of  August 
9. 1991. 

Comment  date:  November  24, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Company  of 
Colorado 

(Docket  No.  ER94-122-0001 

Take  notice  that  on  November  4. 
1993,  Public  Service  Company  of 
Colorado  tendered  for  filing  an 
amendment  to  its  FERC  Electric  Service 
Rate  Schedule,  FERC  No.  53.  Under  the 


proposed  amendment  Public  Service  is 
seeking  to  add  two  new  delivery  points 
for  power  and  energy  delivered  to  Grand 
Valley  Rural  PoMrer  Lines,  Inc.  This 
amendment  will  have  no  impact  on  the 
rates  or  revenues  collected  for  service 
under  this  agreement. 

Public  Service  requests  an  effective 
date  of  November  1, 1993  for  the 
proposed  amendment. 

Copies  of  the  filing  were  served  upon 
Grand  Valley  Rural  Power  Lines,  Inc. 
and  state  jurisdictional  regulators  which 
include  the  Public  Utilities  Commission 
of  the  State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  November  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Florida  Power  Corporation 

[Docket  No.  ER94-1 23-000] 

Take  notice  that  on  November  4, 
1993,  Florida  Power  Corporation  (FPC) 
submitted  for  filing  a  Service  Agreement 
For  Transmission  Service  Resale  Rate 
Schedule  T-1  between  FPC  and  Polk 
Power  Partners,  L.P.,  dated  October  28, 
1993,  including  Supplemental  Service 
Specifications  For  Transmission  Service 
Resale  Rate  Schedule  T-1  for  Polk 
Power  Partners,  L.P.,  dated  October  26, 
1993,  a  Service  Agreement  For 
Transmission  Service  Resale  Rate 
Schedule  T-1  between  FPC  and  Orange 
Cogeneration  Limited  Partnership,  dated 
October  28, 1993.  including 
Supplemental  Service  Specifications 
For  Transmission  Service  Resale  Rate 
Schedule  T-1,  for  Orange  Cogeneration 
Limited  Partnership,  dated  Cklober  26, 
1993,  and  a  Letter  Agreement  between 
Mulberry  Polk  Power  Partners,  L.P.  and 
FPC,  dated  October  28, 1993.  The 
October  28, 1993  letter  agreement 
relates  to  the  two  transmission  service 
agreements. 

According  to  FPC  the  Polk  Power 
Partners  transmission  service  agreement 
is  to  provide  transmission  service  imder 
FPC's  existing  tariff  for  23  megawatts 
(MW)  from  the  Mulberry  cogeneration 
plant  in  Polk  County,  Florida  to  Tampa 
Electric  Company.  The  purpose  of  the 
Orange  Cogeneration  Limited 
Partnership  transmission  service 
agreement  is  to  provide  transmission 
service  under  FPC's  existing  tariff  for 
essentially  the  23  MW  from  the  Orange 
cogeneration  plant  also  in  Polk  County, 
when  the  Orange  plant  comes  in- 
service. 

FPC  requests  waiver  of  the 
Commission's  notice  requirements  in  to 
allow  both  of  these  service  agreements 
to  become  effective  on  December  1, 
1994. 

According  to  FPC,  copies  of  this  filing 
have  been  served  upon  PoUc  Power 


Partners.  L.P.  and  Orange  Cogeneration 
Limited  Partnership. 

Comment  date:  November  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  San  Diego  Gaa  k  Electric  Company 

(Docket  No.  ER94-1 24-000] 

Take  notice  that  on  November  4. 
1993,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing 
and  acceptance,  pursuant  to  18  CFR 
35.12,  the  Power  Sales  Agreement 
between  SDG&E  and  the  City  of  Vernon, 
executed  on  October  27, 1993. 

The  Agreement  provides  the  terms 
and  conditions  whereby  SEX^&E  shall 
make  available  and  City  of  Vernon  shall 
purchase  a  minimum  of  40  MW  and  a 
maximiun  of  60  MW  during  1994. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  the  City  of 
Vernon. 

Comment  date:  November  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Uia  D.  CuheU, 
Secretary. 

(FR  Doc.  93-28097  Filed  11-15-93;  845  am] 
aaxiNQ  cooc  tm-w-* 

[Docket  No.  CP94-67-000.  at  al.] 

Columbia  LNG  Corporation,  at  al.; 
Natural  Gaa  Cartificata  Flllnga 

November  5, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Columbia  LNG  Corporation 

(Docket  No.  CP94-57-0001 

Take  Notice  that  on  November  3. 
1993,  Columbia  LNG  Corporation 
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("Columbia  LNG")  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  ("NGA").  15  U.S.C  717f(b).  and 
§  157.7  of  the  Commission's  regulations, 
18  CFR  157.7  (1993),  to:  (i)  Abandon  its 
service  obligation  to  Columbia  Gas 
Transmission  Corporation  ("Columbia 
Transmission")  imder  Rate  Schedule 
LNG  of  Columbia  LNG's  FERC  Gas 
Tariff,  Original  Volume  No.  1;  (ii) 
abandon  its  certificated  transportation 
service  to  Washington  Gas  Light 
Company  ("WGL")  under  Rate  Schedule 
X-2  of  Columbia  LNG's  FERC  Gas 
Tariff,  Original  Volume  No.  2; »  and  (iii) 
abandon  by  transfer  to  Cove  Point  LNG 
Company.  LP.  ("Cove  Point  LNG")  all 
of  Columbia  LNG's  certificated  facilities 
located  at  Cove  Point.  Calvert  County. 
Maryland  (the  "Cove  Point  Facihties") 
and  the  pipeline  extending  from  the 
Cove  Point  Fadiities  to  a  point  of 
interconnection  with  Columbia 
Transmission  and  CNG  Transmission 
Corporation  In  Loudoun  County, 
Virainia  (the  "Cove  Point  Pipeline").^ 

Columbia  LNG  states  that  it  has 
entered  into  an  agreement  with  PEPCO 
Enterprises,  Inc.,  pursuant  to  which 
Columbia  LNG  and  Cove  Point  Enei^ 
Company,  a  subsidiary  of  PEPCO 
Enterprises,  Lac,  have  formed  Cove 
Point  LNG,  a  limited  partnership,  to 
acquire  all  of  Columbia  LNG's 
jurisdictional  facilities.  In  an 
application  filed  concurrently  with 
Columbia  LNG's  application.  Cove  Point 
LNG  is  seeking  authorization  to  acquire 
these  facilities  in  order  to  provide  open- 
access  peaking  and  transportation 
services.  Columbia  LNG  states  that  the 
requested  abandonment  authorizations 
are  necessary  in  order  to  permit  the 
proposed  transfer  to  and  acquisition  by 
Cove  Point  LNG  of  the  jurisdictional 
facilities.  Columbia  LNG  states  that  the 
proposed  abandonment  of  service 
obligations  to  Columbia  Transmission 
and  WGL  will  have  no  adverse  impact 
on  the  respective  companies  since:  (i) 
Columbia  Transmission  no  longer 
requires  Imported  LNG  under  Rate 
Schedule  LNG  to  meet  its  service 
obligations,  and  (ii)  WGL  will  have 
alternative  firm  and  interruptible 
transportation  services  available  to  it 
under  an  open-access  transportation 
tariff  that  Cove  Point  LNG  is  proposing 


>  Tha  tbtndoiunflot  authorlatlon  sought  In  itams 
(i)  and  (ii)  ara  tha  aama  authoriialioBa,  anong 
others,  that  Cohimbu  LNG  has  prarioasly  requastad 
in  its  pending  appiicaUon  filed  on  February  28. 
1993,  in  Docket  No.  CP9»-226-00a  However, 
Colombia  LNG  has  adrised  the  Commission  ttiat  it 
is  filing,  coDCurreDtly  herewith,  a  notice 
withdrawing  the  February  26  application. 

>  Cove  Point  LNG  is  seeking  authotixation  to 
acq<iira  and  operate  thaaa  {adlities  in  an 
applicatloa  Blad  concunantly  with  Colnmbia  LNG's 
applicatioB. 


to  implement  pursuant  to  Subpart  G  of 
Part  284  of  the  Commission's 
Regulaticms. 

Columbia  LNG  states  that  it  has  filed 
concurrently  with  the  application  a 
notice  of  withdrawal  of  its  certificate 
application  filed  on  February  26. 1993. 
in  Docket  No.  CP93-226-000,  in  which 
Columbia  LNG  proposed  to  offer  various 
peaking,  terminaling  and  transportation 
services. 

Finally  Columbia  LNG  requests  that 
its  appUcation  be  consoUdated  with  the 
application  being  filed  concurrently  by 
Cove  Point  LNG. 

Conunent  date:  November  26, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Cove  Point  LNG  Company,  Lf . 

[Docket  No.  CP94-59-000) 

Take  notice  that  on  November  3, 
1993,  Cove  Point  LNG  Company,  L.P. 
("Cove  Point  LNG"),  20  Montchanin 
Road,  Wilmington,  Delaware  19803, 
filed  in  Docket  No,  CP94-5&-000  an 
appUcation  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  ("NGA"),  15  U.S.C. 
717f(c),  subpart  A  of  part  157  of  the 
Commission's  regulations,  18  CFR 
157.5.  etseq.  (1993),  Subpart  F  of  Part 
157  of  the  Commission's  regulations,  18 
CFR  157.201.  et  seq.  (1993),  and  Subpart 
G  of  Part  284  of  the  Commission's 
regulations,  18  CFR  284.221,  et  seq. 
(1993),  for  (i)  Authorization  to  acquire 
all  tha  liquefied  natural  gas  ("LNG") 
fecihties  cxurently  owned  by  Columbia 
LNG  Corporation  ("Columbia  LNG") 
located  at  Cover  Point,  Calvert  Coimty, 
Maryland  (the  "Cove  Point  FadUties") 
and  the  pipeline  extending  from  the 
Cove  Point  Fadiities  to  a  point  of 
interconnection  with  Columbia  Gas 
Transmission  Corporation  ("Columbia 
Transmission")  and  CNG  Transmission 
Corporation  ("CNG")  in  Loudoim 
County,  Virginia  (the  "Cove  Point 
Pipeline");  (ii)  authorization  to 
construct  a  liquefoction  unit  at  the  Cove 
Point  Fadlity  to  liquefy  natural  gas  for 
storage;  (iii)  authorization  to 
recommission  the  Cove  Point  Facilities; 
(iv)  issuance  of  a  blanket  certificate  with 
pre-granted  abandoimient  to  operate  the 
Cove  Point  Fadiities  and  Pipeline  in 
order  to  provide  firm  peaking  services 
and  firm  and  interruptible 
transportation  services:  and  (v)  issuance 
of  a  blanket  construction  certificate  for 
the  Cove  Point  Pipeline  and  the  Cove 
Point  Fadlity.  Finally,  Cover  Point  LNG 
requests  that  its  application  be 
consolidated  with  die  abandonment 
application  that  is  being  filed 
concurrently  herewith  by  Columbia 
LNG  pursuant  to  which  Columbia  LWG 
is  seeking  to  abandon  the  Cove  Point 


Facilities  and  Cove  Point  Pipeline  by 
transfer  to  Cove  Point  LNG. 

Cove  Point  LNG  states  in  its 
appUcation  that  it  is  a  limited 
partnership  that  has  been  formed  with 
Columbia  LNG  as  the  general  partner 
and  Cove  Point  Energy  Company  ("Cove 
Point  Energy")  as  a  Umited  partner. 
Cove  Point  Energy  is  a  whoUy-owned 
subsidiary  of  PEPCO  Enterprises,  Inc. 
which,  in  turn,  is  a  wholly*owned 
subsidiary  of  Potomac  Electric  Power 
Company. 

Cove  Point  LNG  further  states  that  the 
partnership  was  formed  pursuant  to  an 
agreement  entered  into  by  Columbia 
LNG  and  PEPCO  Enterprises,  Inc.  Under 
this  agreement.  Columbia  LNG  has 
agreed,  in  recognition  of  Cove  Point 
Energy's  payment  of  a  cash  contribution 
to  the  partnership,  to  transfer  the  Cove 
Point  FadUties  and  Cove  Point  Pipeline 
to  Cove  Point  LNG  and  assign  to  Cove 
Point  LNG  certain  precedent  agreements 
executed  bv  Columbia  LNG  with 
successful  bidders  for  services  offared 
during  the  second  open  season  held  by 
Columbia  LNG  pursuant  to  its 
appUcation  in  Docket  No.  CP93-226- 
000.  The  transfar  is  subject  to  the  receipt 
of  all  necessary  regulatory  approvals 
including  approvu  by  the  Commissi(»i. 
Cove  Point  LNG  states  that  Columbia 
LNG  or  an  affiUate  thereof  %viU  operate 
the  fadUties  and  pipeline  pursuant  to 
an  operating  agreement  to  oe  entered 
into  by  Cove  Point  LNG  and  Columbia 
LNG. 

Upon  the  acquisition  of  the  Cove 
Point  Pipeline  and  FadUties,  Cove  Point 
UiJG  is  proposing  to  provide  3-day,  5- 
day  and  10-day  peaking  services  and 
firm  and  interruptible  open  access 
transportation  services  using  such 
faciUties.  In  order  to  provide  the 
peaking  service.  Cove  Point  LNG  is  also 
proposing  to  construct  a  Uquefaction 
unit  at  Cove  Point  capable  of  Uquefying 
approximately  15,000  Mcf  of  gas  per  day 
and  to  recommission  certain  onshore 
fadUties  at  Cove  Point  in  order  to  store 
and  vaporize  LNG. 

Under  the  proposed  peaking  services, 
customers  will  provide  natural  gas  for 
Uquefaction  and  storage  during  an 
injection  season  (April  15  through 
December  14)  pursuant  to  a  deUvery 
schedule  to  be  estabUshed  prior  to  the 
beginning  of  each  injection  season. 
During  the  withdrawal  season 
(December  15  through  April  14)  and  any 
other  time  on  a  reasonable  efforts  basis. 
Cove  Point  LNG  will  withdraw  the  LNG 
from  storage,  vaporize  it,  and  deUver  the 
vaporized  natural  gas  to  the  peaking 
customers.  Each  customer  wiU  be 
permitted  to  withdraw  up  to  its 
Maximtim  Daily  Peaking  Quantity  on 
any  day  during  die  withdrawal  season. 
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provided  however,  that  the  10-day 

Eeakiog  service  customers  will  be 
mited  to  withdrawing  not  more  than 
70  percent  of  their  Maximum  Contract 
Peaking  Quantity  during  any 
consecutive  10-day  period.  All  receipts 
from  and  deliveries  to  the  peaking 
customers  will  be  at  points  along  the 
Cove  Point  pipeline.  Cove  Point  LNG 
will  charge  market-based  rates  for  the 
peaking  services. 

Cove  Point  LNG  also  proposes  to  offer 
firm  and  intemiptible  transportation 
service  on  the  Cove  Point  Pipeline.  The 
rates  to  be  charged  for  the  transportation 
services  will  be  cost  based. 

Cove  Point  LNG  states  that  all  services 
will  be  provided  on  an  open-access, 
non-discriminatory  basis  and  that  it  has 
structured  its  services  to  be  in 
compliance  with  Order  No.  636.  Cove 
Point  LNG  is  requesting  blanket 
certificate  authorization  under  subpart 
G  of  part  284  of  the  Commission's 
regulations  to  provide  the  services. 
Capacity  for  the  firm  peaking  and 
transportation  services  was  allocated 
under  two  open  seasons  held  by 
Columbia  LNG  pursuant  to  its 
application  in  Docket  No.  CP93-226- 
000. 

The  proposed  services  are  discussed 
more  fully  in  the  Application  and  in  the 
pro  forma  tariff  sheets  included  with  the 
filing. 

Comment  date:  November  26. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Sea  Robin  Pipeline  Company 

[Docket  No.  CP94-49-000J 

Take  notice  that  on  October  28, 1993, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket 
No.  CP94-49-000,  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  transportation  service 
provided  pursuant  to  Sea  Robin's  Rate 
Schedules  X-10  and  X-21  on  behalf  of 
Natiuvl  Gas  Pipeline  Company  of 
America  (Natural),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Sea  Robm  states  that  it  has  provided 
firm  transportation  service  of  up  to 
10,000  Mcf  of  natiiral  gas  per  day  on 
behalf  of  Natural  pursuant  to  Sea 
Robin's  Rate  Schedule  X-10  from  South 
Marsh  Island  Block  127  and  Eugene 
Island  Block  330,  o&hore  Louisiana,  to 
delivery  points  onshore  at  Erath, 
Louisiana  by  order  issued  April  14, 
1978  in  Docket  No.  CP77-239. 

Sea  Robin  states  further  that  it  also 
provided  firm  transportation  service  of 
up  to  7,327  Mcf  of  natural  gas  per  day 


on  behalf  of  Natural  pursuant  to  Sea 
Robin's  Rate  Schedule  X-21  from 
Eugene  Island  Block  333,  o&hore 
Louisiana,  to  delivery  points  onshore  at 
Erath,  Louisiana  by  order  issued 
November  23, 1977  in  Docket  No.  CP77- 
606. 

Natural,  it  is  said,  has  requested 
abandonment  of  service  under  Sea 
Robin's  X-10  and  X-21  Rate  Schedules 
and  conversion  of  such  service  to  Part 
284  service  under  Sea  Robin's  Rate 
Schedule  FT  with  the  same  terms  and 
conditions  contained  in  the  certificated 
service.  Natural,  it  is  further  said,  has 
executed  service  agreements  for  self- 
implementing  transportation  service 
under  Part  284-G  ot  the  Commission's 
Regulations  pursuant  to  Sea  Robin's 
Rate  Schedule  FT  with  effective  dates  of 
July  22, 1993  and  November  1, 1993. 

Sea  Robin  therefore  requests 
abandonment  of  Rate  Schedules  X-10 
and  X-21,  effective  July  22, 1993  and 
November  1, 1993  respectively. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  November  26, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natuiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiirisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  reqxiired  by  tne  public  convenience 


and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cuhall, 
Secntary. 

(PR  Doc.  93-28099  Filed  11-15-93;  8;45  am) 
iNUNd  COOC  t717-«1-P 


[Docket  No.  TM94-2-20-O00] 

Algonquin  Gaa  TranamlMlon  Co.; 
PropoMd  Changes  In  PERC  Gas  Tariff 

November  9, 1993. 

Take  notice  that  on  November  3, 
1993,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  Second 
Revised  Sheet  No.  40,  with  a  proposed 
effective  date  of  December  1, 1993. 

Algonquin  states  that  this  tariff  sheet 
is  being  filed  purs\iant  to  Commission 
order  issued  May  13, 1993  in  Docket  No. 
RS92-28-000  and  pursuant  to  Section 
32,  Fuel  Reimbursement  Quantity 
(FRQ),  contained  in  the  General  Terms 
and  Conditions  of  Algonquin's  FERC 
Gas  Tariff.  Section  32  provides  that 
Algonquin  will  periodically  track 
changes  in  its  requirements  to  retain  gas 
in-kind  in  compensation  for  the 
quantities  of  Company  Use  Gas  used  to 
provide  services  to  Algonquin's 
customers. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  aU  customers  of 
Algonqiiin  and  interested  state 
commissions  shown  on  Algonquin's 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Loii  D.  Caihell, 

Secretary. 

IFR  Doc.  93-28113  Filed  11-15-93;  8:45  am] 

BiLUNO  cooe  trir-oi-M 


[Docket  No.  CP94-6S-000] 

Carnegie  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

November  9, 1993. 

Take  notice  that  on  November  3, 
1993.  Carnegie  Natural  Gas  Company 
(Carnegie).  800  Regis  Avenue, 
Pittsburgh.  Pennsylvania  15236.  filed  in 
Docket  No.  CP94-58-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  a  transportation 
service  tap  which  would  serve  as  a  new 
delivery  point  for  providing 
intemiptible  transportation  service  to 
The  Peoples  Natural  Gas  Company 
(Peoples)  under  Carnegie's  blanket 
certificate  issued  in  Docket  No.  CP88- 
248-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  In  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Carnegie  states  that  it  proposes  the 
addition  of  a  transportation  service  tap 
under  an  intemiptible  transportation 
service  agreement  with  Peoples. 
Carnegie  further  states  that  the  proposed 
tap  would  be  located  at  the  terminus  of 
Carnegie's  M-83  pipeline  in  Allegheny 
County.  Pennsylvania.  Carnegie  says 
that  its  tariff  permits  the  addition  of  the 
tap  and  the  assignment  of  the  delivery 
point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caihell, 
Secretary. 

[FR  Doc.  93-28100  Filed  11-15-93;  8:45  am] 
MUMQ  oooe  •n7-«i-«i 


[Docket  No.  CP»4-62-000] 

Columbia  Gas  Transmission  Corp. 
Request  Under  Blanket  Authorization 

November  9, 1993. 

Take  notice  that  on  November  4. 
1993,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314,  failed  in  Docket 
No.  CP94-62-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
two  pipelines  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  abandon  by  sale 
to  Vandermark  Exploration,  Inc. 
(Vandermark),  transmission  pipelines 
A-1  and  A-2,»  and  all  appurtenances 
and  rights-of-way  associated  with  the 
hnes,  which  are  located  in  Allegheny 
and  Cattaraugus  Counties,  New  York. 
Columbia  describes  pipeUne  A-1  as 
consisting  of  14.4  miles  of  8-.  6-,  and  4- 
inch  pipe;  and  pipeline  A-2  as 
consisting  of  6.3  miles  of  6-,  and  2-inch 
pipe.  Columbia  states  that  Vandermark 
also  has  agreed  to  purchase  additional 
related  facilities:  (a)  The  Gilbert  Storage 
Field  facilities  abandoned  under 
authorization  issued  December  11, 1985, 
in  Docket  No.  CP85-517-000  (33  FERC 
61,335),  and  (b)  non-jurisdictional 
production  facilities:  line  G-1  (3.9  miles 
of  4-inch  pipe),  line  G-4  (0.6  mile  of  4- 
inch  pipe),  and  line  W-5  (0.03  mile  of 
2-inch  pipe).  Columbia  states  that  all  the 
facilities  would  be  sold  for  $52,800  less 
$7,000  for  expenses  of  metering 
facilities.  Columbia  advises  that  there 
are  no  pay  gas  customen  on  the 
facilities  and  Columbia  has  no  purchase 
gas  agreements  associated  with  the 
facilities.  Columbia  states  that  the 
pipelines  are  old  and  deteriorating  and 
there  is  no  economic  or  operational 
justification  to  replace  them. 

Columbia  explains  that  pipelines  A- 
1  and  A-2  formerly  were  used  to  move 
gas  in  and  out  of  Gilbert  Storage  Field, 
and  currently  are  being  used  to  move  a 
small  amount  of  local  interruptible 
transportation  service  (ITS)  volumes  for 
Vandermark  and  Bannon  Energy 
Incorporated  (Bannon).  Columma 
included  in  its  application  a  letter  dated 
•September  13, 1993,  whereby  Bannon 


states  it  has  no  objection  to  the  sale  of 
pipelines  A-1  and  A-2  to  Vandermark. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pureuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loii  D.  Caahell. 
Secretary. 

(FR  Doc.  93-28102  Filed  11-15-93;  8:45  am] 
siujNQ  cooc  trir-ei-n 


<  Th*  {ripdiuM  wan  authotlzed  under  the 
"gnndlttfaar  CMttiflcate  iMiMd  in  Docket  No.  G- 
34S  on  Imuaiy  8. 1943  (3  FFC  893).  to  Home  Gu 
Compeny,  predecewar  to  rnlninhi^ 


[Docket  No.  CP94-61-000] 

Florida  Gas  Transmission  Co.  Request 
Under  Blanket  Authorization 

November  5, 1993. 

Take  notice  that  on  November  4. 
1993,  Florida  Gas  Transmission 
Company  (FGT).  1400  SmiUi  Street. 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP94-61-000.  a  request  pursuant  to 
S§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  new  meter  station,  in 
Orange  County,  Florida  to  accommodate 
gas  deliveries  to  Orlando  CoGen  (II),  Inc 
and  Orlando  CoGen  Fuel,  Inc.. 
collectively  referred  to  as  (Orlando 
CoGen)  under  FGT's  blanket  certificate 
issued  in  Docket  No.  CP82-553-000 
purauant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  a  turbine  meter  tube, 
approximately  100  feet  of  connecting 
pipe,  and  related  appurtenant  facilities 
to  measure  gas  delivered  to  Orlando 
CoGen.  FGT  states  that  the 
transportation  service  will  be  provided 
under  FGT's  blanket  certificate  issued  In 
Docket  No.  CP89-555,  pursuant  to 
$  284.221  of  the  Commission's 
Regulations.  It  is  stated  that  the 
construction  of  the  proposed  meter 
station  is  included  as  part  of  FGT's 
Phase  m  E3q>ansion  Facilities.  However. 
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Orlando  CoGen  raqoiret  the  facilities, 
authorized  by  order  of  the  Conunission 
issued  September  15. 1993  in  Docket 
Na  CP92-1S2-0O4,  et  al..  be 
constructed  prior  to  the  projected  in- 
service  date  of  the  Phase  in  Expansion 
Facilities.  The  application  ftutner  states, 
that  the  primary  purchaser  of  power 
from  the  Orlando  CoGen  facility  has 
stated  that  by  December  10, 1993,  the 
facility  must  be  served  by  firm 
transportation,  and  that  the  facilities 
sought  in  this  proceeding  will  enable 
FGT  to  service  Orlando  CoGen  directly. 
It  is  stated  that  the  proposed  gas 

auantity  that  FGT  will  deliver  through 
le  subject  meter  stations  is:  Up  to 
23,600  MMBtu  per  day;  and  up  to 
5,509,580  MMBtu  per  year.  FGT  states 
that  Orlando  CoCen  shall  reimburse  it 
for  all  construction  costs;  estimated  to 
be  $196,980.  It  is  further  stated  that  the 
end-use  will  be  cogeneration. 

In  addition,  FGT  requests  that  the 
Conunission  waive  the  regulation  set 
forth  in  §  117.205  and  set  a  30-day 
deadline  Li  the  filing  of  protests  or 
interventions  on  this  request 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piirsuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowwl  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
UawoodA  Waiaoa.Jr.. 
Acting  Secntary. 

IFR  Doc  95-28101  Filed  11-15-93;  8:45  am] 
■UMO  cooc  «nT-«1-M 


Project  Na  1746-003] 

Four  Rent,  Inc.;  Expiration  of  Ucmim 
and  of  DIsmlaaal  of  Application  to 
Tranatar  Ucanaa 

November  9. 1993. 

On  May  18, 1966.  a  minor  license  was 
issued  to  E.L  Cord  for  the  Leidy  Creek 
Project  No.  1746.  located  in  Esmeralda 
County,  Nevada,  partially  on  lands  of 
the  United  States  in  the  Inyo  National 
Forest,  and  partially  on  Cord's  ranch.i 


The  license  was  issued  for  a  term  of 
twenty-five  years,  with  an  expiration 
date  of  September  30, 1991.  The  license 
waived  application  to  the  project  of  the 
relicense  provisions  of  sections  14  and 
15  of  the  Federal  Power  Act  (FPA). 

The  project  dam  was  damaged  during 
a  flood  in  1967  and  was  further 
damaged  in  a  flood  in  1975.  In  1977,  the 
Leidy  Creek  Project  ceased  operation. 

On  July  2, 1985.  the  Director,  Office 
of  Hydropower  Licensing,  Issued  an 
order  approving  transfer  of  the  license 
to  Four  Rent.  Inc.*  Although  Four  Rent, 
which  purchased  the  project  and  the 
ranch  from  Cord,  investigated  the 
possibility  of  restoring  generation  at  the 
project,  it  never  performed  the 
necessary  repairs.^  In  1987,  Four  Rent 
sold  the  ranch  and  the  project  to 
Connecticut  General  Life  Insurance 
Company  (Company).*  Four  Rent  did 
not.  however,  file  an  application  to 
transfer  the  license  to  the  Company." 
The  ranch  and  the  project  were  resold 
twice,  with  the  present  owners,  James 
and  Christine  Boyce,  purchasing  the 
ranch  and  the  project  in  1989. 

By  letter  dated  February  5, 1990,  the 
Director,  Division  of  Project  Review, 
notified  Four  Rent  that  it  and  the 
current  project  owner  must  jointly  file  a 
transfar  application  bv  April  5. 1990. 
and  that  Four  Rent's  uilure  to  do  so 
would  constitute  a  violation  of  the  FPA. 
No  transfer  application  was  filed;  Four 
Rent  thus  remained  the  licensee. 

As  previously  noted,  the  license  for 
the  Leidy  Creek  Project  was  due  to 
expire  September  30, 1991.  Four  Rent 
did  not  file  an  application  to  surrender 
its  license,  a  notice  of  intent  to  file  an 
application  for  a  subsequent  license,  or 
an  application  for  a  subsaqtient  license 

Erior  to  the  expiration  date  of  the 
cense,"  nor  did  the  Commission  issue 
an  order  requiring  Four  Rent  to  continue 
to  operate  its  project.'  None  of  these 


>  3S  PFC  742.  The  ttStCdv  dale  ot  lh»  Uc«bm  wm 

OctoiMri,  isea. 


1 32  PERC  182.004. 

>  S«a  Octob«r  7, 1991  Mtar  from  (he  Oimior, 
DivUlon  of  Pro)«ct  Complianc*  and  Adainlttimtion 
(Diridon  DlT«ctor),  lo  Jimrt  Boyca,  cunaot  co- 
ownar  of  tha  nnch  and  pro)«cL 

«Sa*  Dacambar  12, 19SS  letlsr  from  Erica 
MichaeU.  acting  on  baludf  of  Four  Rant,  to  Ronald 
A.  Coreo,  Dtrector.  OlTislon  of  Dam  Safety  and 
InipactioD*. 

•  Undar  aactlon  8  of  the  FPA.  18  USC  801,  and 
part  9  of  tba  Commitaioo'i  reguiatknu,  18  CFR  part 
9,  Ucaoaa  tranafen  require  prior  written  approval  of 
the  Commiuian. 

•A  tubaequent  UcenM  1*  a  llcenae  laiued  after 
expiration  of  a  minor  licanae  that  U  not  tub^  to 
the  relicenjing  provtaioiu  of  lactiona  14  and  IS  of 
the  FPA.  Sm  18  CFR  ISKd).  Under  taclion  9(b)  of 
the  Admlnlatradve  Procedure  Act  5  L'.S.C  55S<c), 
and  18  CFR  ie.21(a].  had  Four  Rant  timely  filad  an 
application  for  tubaequent  licenie  before  iia  liceoM 
•xplred.  the  axlatlng  Ucanae  would  be  daied  to 
not  expire  until  the  CoaaBiiaaloa  took  final  action 
on  the  subecqueat  licenee  applicatioa. 

'See  IB  CFR  18.21(b). 


actions  having  been  taken,  the  existing 
license  expired  on  September  30, 1901.a 
On  September  30, 1992,  one  year  after 
expiration  of  the  license  for  Project  No. 
1746,  Four  Rent  and  the  Boyces  filed  an 
application  to  transfer  the  license  from 
Four  Rent  to  the  Boyces.^  Because  the 
license  has  expired,  it  cannot  be 
transferred,  and  the  transfer  application 
is  therefore  dismissed,  lo 
Loia  D.  CadMU. 
Secretary. 
[FR  Doc  93-28105  Filed  ll-lS-93;  8:45  am) 

MUJNQ  COOl  STtT-ei-ll 

[Docket  No.  RP04-4-001] 

Northam  Natural  Qaa  Co.;  Propoaad 
Changaa  In  FERC  Gaa  TartfT 

November  9, 1993. 

Take  notice  that  on  November  5. 
1993,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERS  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  efiiactive  date  of 
November  1, 1993: 

Substitute  First  Revised  Sheet  Na  50 
Subetitute  First  Revised  Sheet  No.  SI 
Substitute  Fint  Revised  Sheet  Na  53 

Northern  states  that  in  compliance 
with  the  Commission's  order  dated 
October  29, 1993.  in  the  captioned 
docket,  the  filing  revises  the  pagination 
of  Sheet  Nos.  50,  51,  and  53  originally 
filed  in  this  docket  on  October  1, 1993, 
and  removes  the  charges  related  to  the 
Stranded  Account  No.  858  and  Gas 
Supply  Realignment  (GSR)  filings  made 
on  the  same  date  in  Docket  Nos.  RPg4- 
6  and  RP94-7,  respectively. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  tha 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  $  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
17, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  proceeding,  but  will  not 


•  See  Octotjer  7. 1991  letter  to  the  Boyces.  tupro 
n.  3.  in  which  the  Dirijion  Director  explains  to  the 
Boycea  that  tha  hydroelectric  lacilltiea  located  on 
their  propNvty  are  not  undar  licenaa,  and  that, 
(hould  tha  Bcycaa  dacida  to  rebuild  the  pro^. 
they  will  have  to  first  obtain  a  license  from  the 
Commisjloo. 

•  According  to  the  filing,  the  Bcyoea  plan  to 
reactivate  the  project  and  file  a  license  appUcatioa 

>oThe  Boyces  may  file  an  application  for 
preliminary  pennit,  license,  or  exemption  for  the 
site,  as  appropriate. 
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serve  to  make  protestant  a  party  to  the 

proceedings.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  inspection. 

Lois  O.  CadieU. 

Secretary. 

[FR  Doc.  93-28107  Filed  11-15-93;  8:45  am] 

BIUMQ  cooc  tri7-ei-M 


[Docket  No.  RP94-M>01] 

Northern  ^4atural  Gas  Co;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  9, 1993. 

Take  notice  that  on  November  5, 
1993,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  vdth  an  effective  date  of 
November  1, 1993: 

Substitute  First  Revised  Sheet  No.  50 
Substitute  First  Revised  Sheet  No.  51 
Substitute  First  Revised  Sheet  No.  53 

Northern  states  that  in  compliance 
with  the  Commission's  order  dated 
October  29. 1993,  in  the  captioned 
docket,  the  filing  revises  the  pagination 
of  Sheet  Nos.  50.  51.  and  53  originally 
filed  in  this  docket  on  October  1. 1993. 
and  removes  the  charges  related  to  the 
Stranded  Account  No.  858  and  Gas 
Supply  Reahgnment  (GSR)  filings  made 
on  the  same  date  in  Docket  Nos.  RP94- 
6  and  RP94-7.  respectively. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC.  20426,  in  accordance 
with  S  385.211  of  the  Commission's 
Rules  and  Regulations.  AU  such  protests 
should  be  filed  on  or  before  November 
17, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  Inspection. 
Loia  D.  Oushell. 
Secretary. 

[FR  Doc  93-28108  FUed  ll-lS-93;  8:45  am] 
BtLUNQ  oooc  tnr-ei-M 


[DockM  No.  OR94-1-000] 

Sinclair  Oil  Corp.  v.  Phillips  PIpslins 
Co.;  Complaint 

November  9, 1993. 

Take  notice  that  on  October  28. 1993. 
pursuant  to  section  13(1)  of  the 


Interstate  Commerce  Act  (49  App. 
use  13  (1988)),  and  Rule  206  of  the 
Commission  Rules  of  Practice  and 
Procedure  (18  CFR  385.206).  Sinclair 
Oil  Corporation  (Sinclair)  filed  a 
complaint  against  Phillips  Pipeline 
Company  (Phillips).  In  its  complaint. 
Sinclair  asks  the  Commission  to  declare 
the  practice  of  using  the  cost  of  leasing 
an  oil  pipeline  to  Justify  a  rate  increase 
to  be  improper,  unjust  and 
unreasonable,  and  to  reject  the  rate 
increase  proposed  by  Phillips  in  FERC 
Tariff  No.  459,  filed  September  28, 1993, 

In  support  of  its  complaint,  Sinclair 
alleges  that  Phillips  has  leased  capacity 
on  the  ARCO  crude  oil  pipeline  system, 
and  has  then  filed  rates  for  use  of  the 
pipeline  space  it  has  leased  that  are  38 
percent  above  those  that  ARCO 
established.^Sinclair  states  that  the 
alleged  basis  of  the  rates  are  the  costs 
Phillips  has  chosen  to  Incur  In  leasing 
pipeline  throughput  from  ARCO. 
Phillips  further  sUtes  that  this  "lease- 
and-raise"  tariff  has  become  a 
manipulative  device  to  artificially 
increase  pipeline  rates  in  violation  of 
the  established  rules  of  the  Commission. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  complahit  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214, 
385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
9, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  complaint  are  due  on  or  before 
December  9. 1993. 
Lois  D.  CaahaU, 
Secretary. 

[FR  Doc.  93-28103  Filed  11-15-93;  8:45  am] 
BUMS  cooc  enr-OMi 


[DockM  No.  QT»4-»-000] 

TsxM  Eattsm  Transmission  Corp.; 
Proposed  Changss  In  FERC  Qss  Tsrtir 

November  9, 1993. 

Take  notice  that  on  November  4, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  of  the 
filing. 


Texas  Eastern  states  that  this  filing  is 
submitted  in  light  of  the  Commission's 
September  17. 1993  "Second  Order  on 
Compliance  Filing  and  Order  on 
Rehearing"  for  CNG  Transmission 
Corporation  (CNG)  in  Docket  No.  RS92- 
14  et  al..  (September  17  Order)  and  the 
Commission's  August  2, 1993  "Order  on 
Compliance  With  Restructuring  Rule. 
Granting  Clarification,  and  Granting  and 
Denying  Rehearing"  for  Carnegie 
Natural  Gas  Company  (Carnegie)  in 
Docket  No.  RS92-30  et  ai,  (Aueust  2 
Order). 

Texas  Eastern  states  that  it  is  filing  the 
tariff  sheets  on  Appendix  A  for  the 
purpose  of  reflecting  that,  pursuant  to 
the  September  17  Order  and  Augiist  2 
Order,  certain  customers  of  CNG  and 
Carnegie  became  direct  customers  of 
Texas  Eastern  ("Converting 
Customers")  i.  effective  October  1, 1993, 
by  taking  assignment  of  their  respective 
service  rights  attributable  to  CNG  and 
Carnegie's  service  agreements  as  of 
September  30, 1993  with  Texas  Eastern 
imder  Texas  Eastern's  Rate  Schedules 
CDS  and  FT-1. 

Texas  Eastern  states  that  in  order  to 
reflect  the  decrease  In  CNG  and 
Carnegie's  entitlements  under  their 
affected  service  agreements  and  to 
reflect  the  relevant  entiUements  of  the 
Converting  Customers,  it  is  submitting 
Third  Revised  Sheet  Nos.  546-548,  549- 
551,  553-555,  556-558,  560-562,  563- 
565,  567-569,  570-572,  575-577,  578- 
580.  581-583  and  599-601  and  Original 
Sheet  Nos.  548A.  551A,  555A.  558A. 
562A.  565A,  569A.  572A,  577A,  580A, 
583A  and  601A  to  reflect  modifications 
to  Sections  9.2,  9.3, 9.4, 9.5, 9.9  and 
14.4  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1. 

The  proposed  effective  date  of  the 
tariff  sheeU  is  October  1, 1993,  the 
effective  date  of  assignment  of  CNG  and 
Carnegie's  entitlements  to  the  respective 

>  TIm  Con  varting  Cuttatnon  from  CNC  im 
Baltimora  Gm  and  Qactric  Company;  Boston  Gat 
Company;  BrUtol  and  Wairen  Gas  Company;  The 
Bnx^yn  Unioo  Gas  Con^iany;  Qty  of  Richmond. 
Vliginia;  Colonial  Gas  Company;  Commoowaaith 
Gas  Company;  Coming  Natural  Gas  Corpoiation; 
Tha  East  Ohio  Gas  Company;  Eliabathtown  Gas 
Company;  Long  Island  iJghHng  Company;  Town  of 
Mlddlebonnigh,  MassadiusetU;  National  Fuel  Gat 
DittrilMtion  Company;  New  Jenay  Natural  Gas 
Company;  New  York  State  Electric  and  Gas 
Corporation;  Niagara  Mohawk  Powar  Corporation; 
North  Attleborou^  Gas  Company;  Tha  Peoplaa 
Natural  Gas  Company;  The  Provideoca  Gas 
Company;  Public  Sarrioa  Elactrlc  and  Gas 
Company;  Public  Sarrlce  Company  of  North 
Carolina,  Inc;  The  Rivar  Gas  Compansr;  Rochester 
Gas  and  Electric  CorporatiaB;  Southern  Connecticut 
Gas  Company;  Virginia  Natural  Gas.  Inc; 
Washington  Gas  L^  Company  and  Yankee  Gas 
Services  Company.  Tha  Converting  Customers  from 
Carnegie  ara:  Columbia  Gas  of  Ohio,  Inc.:  ^4«w 
Jersey  Natural  Gas  Company  and  UQ  Utilities,  Inc. 
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Converting  Customers.  Copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  17, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokaCaaiiaD, 
Secretary. 

[JFR  Doc  93-28104  FUed  11-15-93;  8:4S  am] 
■UMQ  cooe  trn-tMi 

[Docket  No.  RP9»-192-004] 

TexM  Eastern  Transmfsalon  Corp.; 
PropoMd  ChangM  In  FERC  Q««  Tariff 

Novembor  9, 1993. 

Take  notice  that  on  November  4. 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1,  the 
following  tariff  sheet: 

2nd  Sub  Qric'oal  Sheet  No.  253P 

Texas  Eastern  states  that  the 
Commission's  October  1. 1993  Order  in 
Docket  No.  RP93-192  (October  1  Order) 
accepted  the  tariff  sheets  filed  in  Docket 
No.  RP93-192  on  September  3, 1993,  as 
suppleniented  September  18, 1993.  to  be 
effective  October  3, 1993,  subject  to 
Texas  Eastern  filing  certain  revisions  as 
required  by  ordering  paragraph  (B)  of 
the  October  1  Order.  Texas  Eastern  filed 
in  compliance  with  ordering  paragraph 
(B)  of  the  October  1  Order  on  October 
18, 1993  in  Docket  No.  RP93-192-O02. 
However.  Texas  Eastern  inadvertently 
omitted  tariff  revisions  necessary  to 
reflect  the  Commission's  requirement  in 
the  October  1  Order  that"*  •  •  if  Texas 
Eastern  adds  VKFT  shippers  in  between 
quarterly  GSR  (Gas  Supply 
Realignment]  filings  such  that  the  GSR 
surchai^e  is  not  calculated  based  on  the 
new  shippc-s'  MDQ,  the  GSR  surcharge 
should  be  collected  bom  those  shippers 
and  the  revenues  should  be  credited 
against  future  GSR  costs  •  •  •". 

Accordingly,  Texas  Eastern  states  that 
it  supplements  its  October  18, 1993 


compliance  filing  writh  the  submission 
of  2nd  Sub  Original  Sheet  No.  253F  to 
reflect  the  Commission's  requirement 
concerning  the  addition  of  VKFT 
shippers  between  GSR  filings.  Texas 
Eastern  states  that  such  tariff  sheet 
provides  that  Texas  Eastern  will  collect 
the  GSR  Demand  Surcharge  from 
customers  under  Rate  Schedule  VKFT 
executing  a  Rate  Schedule  VKFT 
Service  Agreement  whose  efiisctive  date 
occurs  in  between  qiiarterly  GSR  filings 
and  the  revenues  so  collected  will  be 
credited  against  future  GSR  Costs. 

The  proposed  effective  date  of  the 
above-captioned  tariff  sheet  is  October 
3, 1993.  which  is  the  same  date 
approved  by  the  Commission  in  the 
October  1  c5rder.  Copies  of  the  filing 
were  served  on  firm  customers  of  Texas 
Eastern  and  interested  state 
commissions.  Copies  of  this  filing  have 
also  been  served  on  Santa  Fe  Energy 
Resources,  Inc.  and  Murphy  Exploration 
and  Production  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practioe  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  16, 1993.  Protests 
will  be  considered  by  the  Commission 
in  detenninlng  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervme.  Copies 
of  this  filing  are  on  file  wlUi  the 
Commission  and  are  available  for  public 
Inspection. 
loiaD.C»AM, 
Secretary. 

[PR  Doc.  93-28106  Piled  11-15-83;  8:45  am] 
MUNQ  coot  Sn7-«MI 


[Docket  Na  RP94^7-000] 

Texaa  Eastern  Transmission  Corp.; 
Propossd  Changas  In  FERC  Gaa  Tariff 

November  9, 19S3. 

Take  notice  that  on  November  5. 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volxune  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  December  5, 1993: 

Original  Sheet  Na  174 
Sheet  Nos.  175-199 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  filed  pursuant  to  the 
Commission's  April  28, 1993  order 


issued  In  Docket  No.  RP85-177-102.  et 
aL  (April  28  Order). 

Texas  Eastern  states  that  in  the  April 
28  Order,  the  Commission  placed 
customers  on  notice  that  they  may  be 
liable  for  future  direct  bills  by  Texas 
Eastern  to  recover  costs  related  to  claims 
applicable  to  the  period  prior  to 
November  1, 1992.  the  date  of 
termination  of  Texas  Eastern's  Gas 
Supply  Inventory  Reservation  Charge 
(GSIRC).  Texas  Eastern  states  that  the 
proposed  direct  bill  of  GSIRC  costs  is 
allocated  to  those  customers  who  were 
recipients  of  the  refund  of  $6,072,700.97 
pursuant  to  the  April  28  Order.  Texas 
Eastern  submits  such  allocation 
methodology  is  appropriate  for  the 
instant  filing,  however  Texas  Eastern 
reserves  its  rights  to  propose  a  different 
allocation  methodology  to  be  applicable 
to  any  future  filing  to  recover  additional 
gas  supply  inventory  costs. 

Texas  Eastern  states  that  at  each 
customer's  individual  option,  payment 
of  these  direct  bill  amounts  may  be 
amortized  over  as  much  as  a  twelve 
month  period  with  carrying  charges 
calculated,  net  of  deferred  taxes, 
pursuant  to  S  154.305  of  the 
Commission's  Regulations  on  amounts 
uncollected.  Texas  Eastern  states  that 
the  total  GSIRC  costs  to  be  recovered  by 
this  filing  is  $2,008,377.35. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  §$  385.214 
and  385.211  of  the  Coounission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Uis  D.  Caahell, 
Secretary. 

[FR  Dot  93-28110  Filed  11-15-93;  8:45  am] 
HLUNQ  cooc  tnr-OMi 
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[Docket  No.  TM94-2-1 7-0011 

Texas  Eaatem  Transmtaslon  Corp.; 
PropoMd  Change*  In  FERC  Gas  Tariff 

November  9, 1993. 

Take  notice  that  on  November  4, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  December  1. 1993: 

Seventeenth  Revised  Sheet  No.  IJ 
Seventeenth  Revised  Sheet  No.  IK 
Third  Revised  Sheet  No.  IM 

Texai  Eastern  states  that  the  tariff 
sheets  listed  above  are  being  filed 
pursuant  to  Section  15.6.  Applicable 
Shrinkage  Adjustment  (ASA),  contained 
in  the  General  Terms  and  Conditions  of 
Texas  Eastern's  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1. 

Texa«  Eastern  states  that  on  October 
29, 1993.  Texas  Eastern  files  its  first 
regular  aimual  ASA  filing  under  Section 
15.6  of  the  Goieral  Terms  and 
Conditions.  Texas  Eastern  states  that 
Appendix  A  attached  to  the  October  29, 
1993  fihng  reflected  the  Original 
Volume  No.  2  sheets  listed  above, 
however,  Texas  Eastern  has  since 
discovered  that  the  Original  Volume  No. 
2  tariff  sheets  listed  above  were 
inadvertently  excluded  from  the 
October  29. 1993  filing. 

Texas  Eastern  states  that  a  copy  of  this 
filing  was  served  on  all  firm  customers 
of  Texas  Eastern  and  interested  state 
commission.  This  filing  is  also  being 
served  on  current  shippers  imder  Rate 
Schedules  IT-1.  PTI  and  ISS-1. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC,  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
17. 1993.  Protests  will  be  considered  by 
the  Commiaaion  in  determining  the 
appropriate  proceeding,  but  wUl  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary, 

[FR  Doc  93-28112  Filed  11-15-93;  8:45  am] 
BiujNa  CODS  snT-ei-M 


[Dodnt  No.  ftPM-46-000] 

TranacontkMntal  Gaa  Ptpa  Una  Corp.; 
Propoaad  Changaa  In  FERC  Ga*  Tariff 

November  9, 1993. 

Take  notice  that  on  November  1. 
1993.  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets  listed  on  Appendix  A 
attached  to  the  filing.  The  proposed 
effective  date  of  sudb  tariff  sheets  is 
December  1, 1993. 

TGPL  states  that  the  instant  filing  is 
for  the  limited  purpose  of  revising 
TGPL's  Rate  Schedule  FT  reservation 
rates  and  Rate  Schedule  ESS  (Eminence 
Storage  Service)  demand  and  capacity 
charges  in  order  to  provide  for  the 
recovery  of  certain  costs  attributable  to 
the  expansion  of  TGPL's  Eminence 
Storage  Field.  The  revision  to  the  Rate 
Schedule  FT  reservation  charges  will 
necessarily  result  in  revisions  to  charges 
under  Rate  Schedules  FT-R,  FTN.  FTN- 
R  and  FT-G;  similarly,  the  revisions  to 
the  Rate  Schedule  ESS  charges 
necessarily  result  in  revisions  to  the 
Rate  Schedule  ESS-R  charges. 
Moreover,  the  reser\'ation  rate  siucharge 
applicable  to  Incremental  Leidy  Line 
Annual  Firm  Transportation  service 
which  has  been  assigned  and  converted 
from  section  7(c)  to  service  under  part 
284  has  been  reduced  in  order  to  offset 
the  increase  in  the  Rate  Schedule  FT 
reservation  rate  such  that  the  total 
reservation  rate  for  such  service  remains 
imchanged. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers. 
State  Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Conmiission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vnil  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  jjerson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  pefarence  rtxmi. 
Lois  D.  Caahall, 
Secretaiy. 

[FR  Doc  93-28109  Filed  11-15-93;  8:45  am] 
MUMQ  CODE  frn-«i-M 


[Docket  No.  RP94-4«-00(q 

WtNlston  Basin  kilarstats  Ptpaflns  Co. 
Proposod  Changaa  In  FERC  Gaa  TarttT 

November  9, 1993. 

Take  notice  that  on  November  5. 
1993.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
fiUng  as  part  of  iU  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
revised  tariff  sheets  listed  in  Appendix 
A  to  the  filing. 

WilUstonBasin  states  that  the  revised 
tariff  sheets  are  being  filed  pursuant  to 
Order  No.  636,  el  seq..  to  implement  the 
recovery  of  $13,445,226.34  of  Gas 
Supply  Realignment  Transition  costs. 
Under  the  filing,  Williston  Basin  is 
proposing  to  recover  ninety  percent  of 
the  costs  through  a  reservation  charge 
surcharge  of  112.716<  per  equivalent  dkt 
of  Maximum  Daily  Deliver)-  Quantity 
applicable  to  service  under  Rate 
Schedules  FT-1  and  ST-1  and  ten 
percent  of  such  costs  through  a  base  rate 
surcharge  of  5.942t  per  dkt  applicable  to 
ser\'ice  under  Rate  Schedule  IT-1. 

Williston  Basin  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  December  1, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  f>erson  wiping  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lok  D.  Caehell. 
Secretary. 

[FR  Doc.  93-28111  Filed  11-15-93;  8:45  am) 
BiujNQ  cooe  tn7-ei-M 


Financial  Aaaiatanca  Award:  Columbia 
Basin  Collaga 

AGENCY:  Richland  Operations  Office. 
U.S.  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent  to  make  a 
noncompetitive  grant  award. 

8UKMI«ARY:  The  DOE  Richland  Operations 
Office,  in  eccordance  with  10  CFR 
600.7(b)(2),  gives  notice  of  its  plan  to 
award  a  noncompetitive  grant  to 
Columbia  Basin  College,  a  two  year 
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community  college  located  in  Pasco, 
Washington,  near  the  Hanford  Site. 
Under  the  terms  of  the  grant,  the  college 
will  establish  an  environmental  science 
endowment  fund.  The  proceeds  from 
the  endowment  will  be  used  to  provide 
scholarships  to  qualified  students  intent 
on  completing  one  or  two  year  programs 
in  environmental  science.  This  action  is 
relevant  to  DOE's  environmental 
restoration  and  waste  management/ 
remediation  mission  in  that  it  will 
encourage  students  to  pursue  careers  in 
environmental  science,  which  in  turn 
should  increase  the  pool  of  trained 
persons  available  to  partidpata  in  the 
mission.  It  also  supports  the  Secretary  of 
Energy's  position  that  on-going  clean  up 
activities  depend  on  the  availability  of 
a  well  educated,  well  trained  cadre  of 
potential  employees. 

Funds  for  this  award  are  a  part  of 
moneys  set  aside  for  a  penalty  assessed 
against  Richland  Operations  Office  and 
the  Westinghouse  Hanford  Company  for 
violation  of  the  Washington  State 
Hazardous  Waste  Management  Act.  The 
settlement  agreement,  which  has  been 
approved  by  the  Washington  State 
Pollution  Control  Hearings  Board 
Administrative  Appeals  Judge,  is  in  lieu 
of  payment  of  the  penalty  to  the 
Washington  State  Treasury.  One  of  the 
terms  of  the  agreement  provides  that 
"DOE  shall  make  a  grant  of  $40,000  to 
Columbia  Basin  College  Foundation  to 
establish  a  scholarship  fund  •  *  •." 
Competition  for  the  award  is  not  an 
option. 

The  duration  of  the  grant  shall  be  one 
year  from  the  date  of  award. 
FOn  FURTHER  MFORMATKM  CONTACT: 
Marji  W.  Parker,  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
P.O.  Box  550.  Richland,  WA  99352, 
Telephone:  (509)  376-2029. 

Dated:  November  5, 1993. 
G.L  Amidan, 

Acting  Director.  Procurement  Division. 

RichJand  Operations  Office. 

[PR  Doc  93-28136  Filed  11-15-93;  8:45  am] 

MLUNQ  COOC  MSO-tl-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY  (EPA) 

[Doclwt  No.  FRL-4801] 

Gulf  Of  Mexico  Program  Managamant 
Commlttaa  Maatlng 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the 
management  Committee  of  the  Gulf  of 
Mexico  program. 


SUMMARY:  The  Gulf  of  Mexico  Program's 
Management  Committee  will  hold  a 
meeting  on  December  7-8, 1993  at  the 
Holiday  Inn  Crowne  Plaza  Hotel  in  New 
Orleans,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Douglas  Lipka,  Acting  Director.  Gulf 
of  Mexico  Program  Office.  Building 
1103,  John  C.  Stennis  Space  Center, 
Stennis  Space  Center,  MS  39529-6000, 
at  (601)  688-3726. 

SUPPLEMENTARY  MFORMATKM:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held  on 
December  7-8, 1993,  at  the  Holiday  tan 
Crowne  Plaza  Hotel  in  New  Orleans, 
Louisiana.  The  committee  will  meet 
from  8:30  a.m.  to  4:30  p.m.  on  December 
7  and  from  8:30  a.m.  to  12  noon  on 
December  8.  Agenda  items  will  include: 
proposed  revision  to  the  Action  Agenda 
process;  issue  committee  co-chair 
reports;  strategic  assessment  capability; 
federal  associate  director  positions; 
development  of  a  regional  consortium  of 
minority  colleges  and  universities;  1995 
symposiimi;  Business  Council 
resolution;  budget;  and  legislation 
update.  The  meeting  is  open  to  the 
public. 

Douglas  A.  Upka, 

Acting  Director.  Gulf  of  Mexico  Program. 
(FR  Doc  93-28120  Filed  11-15-93;  8:45  am] 
MUMQCOOff 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatiofi  CoUactlon 
Raqulramant  Submlttad  to  Offica  of 
Managamant  and  Budgat  for  Ravlaw 

November  8, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  tatemational  Transcription 
Service,  tac.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  3060-€107 
Title:  Private  Radio  Application  for 

Renewal,  Reinstatement  and/or 


Notification  of  Change  to  License 
taformation 

Form  Number:  FCC  Form  405-A 

Action:  Revision  of  a  currently  approved 
collection 

Respondents:  tadividuals  or 
households,  state  or  local 
governments,  non-profit  institutions 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  2,700 
responses;  .33  hours  average  burden 
per  response;  891  hours  total  annual 
Durden 

Needs  and  Uses:  ta  accordance  with 
FCC  Rules,  radio  station  licensees  are 
required  to  apply  for  renewal  of  their 
radio  station  authorization  every  five 
years.  The  Commission  issues 
computer-generated  renewal  notices, 
however,  this  form  will  serve  as  a 
short  form  alternative  for  licensees 
who  fail  to  receive  that  notice  for 
whatever  reason.  This  form  Is  also 
provided  for  Land  Mobile  licensees 
who  wish  to  reinstate  their 
authorization,  change  the  ntmiber  of 
mobiles  and/or  pagers  at  time  of 
renewal;  for  Land  Mobile  General 
Mobile  licensees  who  wish  to  cancel 
their  authorization,  or  file  a  name 
and/or  address  change.  This  form  is 
revised  to  exclude  applicants  in  the 
Maritime  and  Aviation  Radio  Services 
under  47  CFR  parts  80  and  87.  fa 
accordance  with  those  Rules,  they  are 
not  eligible  to  use  this  form  for 
renewal.  FCC  staff  will  use  the  data  to 
determine  eligibility  for  an 
authorization  renewal  or 
reinstatement,  and  issue  a  radio 
station  license.  Data  is  also  used  by 
Compliance  personnel  in  conjunction 
with  field  engineers  for  enforcement 
purposes  and  for  authorization 
cancellations. 

Federal  Communications  Commission. 

WiUiam  F.  Caton, 

Acting  Secretary. 

[FR  Doc  93-28067  Filed  11-15-93;  8:45  am] 

HUMO  COOC  sria-oi-M 


Traval  Raimburaamant  Program;  July 
1 . 1 993— Saptambar  30, 1993; 
Summary  Raport 

Total  Nximber  of  Sponsored  Events:  19 
Total  Number  of  Sponsoring 

Organizations:  19 
Total  Number  of  Different 

Commissioners/Employees 

Attending:  22 
Total  Amount  of  Reimbursement 

Expected: 
Transportation:  $8,369.10 
Subsistence:  6,711.52 
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Other  Expenses:  1,138.15 

lotal:  $16,218.77 
Sponsoring  Organization: 
Arkansas  Broadcasters  Association 
(ABA),  2024  Arkansas  Valley  Drive. 
Suite  201.  Little  Rock,  Arkansas 
72212. 
Date  of  the  Event: 

August  15-17, 1993 
Description  of  the  Event: 
ABA'S  Annual  Convention.  Little 
Rock,  Arkansas. 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Roy  Stewart— Chief.  Mass  Media 
Bureau. 
Amount  of  Reimbursement: 
Transportation:  $290.00 
Subsistence:  104.50 
Other  Expenses:  44.0fi 
Total:  $438.50 
Sponsoring  Organization: 
American  Petroleum  Institute.  Keller 
&  Heckman.  1001  G  Street.  NW.. 
Suite  500  West.  Washington,  DC 
20001 
Date  of  the  Event: 

August  24-26, 1993 
Description  of  the  Event: 
American  National  Standards 
Institute  (ANSI).  Government 
Subcommittee  X-12G,  Task  Group 
5.  Seattle,  Washington. 
Commissioners  Atten£ng: 

None 
Other  Employees  Attending: 
John  A.  Chudovan— Chief.  Data 
Services  Branch.  Private  Radio 
Bureau. 
Peggy  J.  Frank-4^al  Instructor 
Examiner.  Private  Radio  Bureau. 
Amount  of  Reimbursement: 
TranspcwtatioD;  $886.00 
Subsistence:  520.00 
Other  Expenses:  52.52 
Total:  $1,458.52 
Sponsoring  Organization: 
Advertising  Research  Foundation 
(ARE).  641  Lexington  Avenue.  Nev 
York,  New  York  10022. 
Date  of  the  Event: 

July  21, 1993 
Description  of  the  Event 
ARF  Children's  Research  Woricshop, 
New  York,  New  Yoric 
Conunissioners  Attending: 

None 
Other  Employees  Attending: 
Barbara  A.  Kreisman— Chief.  Videc 
Service  Div.  Mass  Media  Bureau 
Amount  of  Reimbursement: 
Transportation:  $145.00 
Subsistence:  .00 
Other  Expenses:  104.75 
Total:  $249.75 
Sponsoring  Organization: 
Bienstock  k  Clark,  First  Union 
Financial  Center.  Suite  3180,  200 


South  Biscayne  Boulevard,  Miami. 
Florida  33131. 
Date  of  the  Event: 

August  22-24. 1993 
Description  of  the  Event: 
Coping  with  Re-Regulation  Part  HI: 
FCC  Implementation  of  1992  Cable 
Act  Seminar  Miami,  Florida 
Commissioners  Attending: 

Nona 
Other  Employees  Attending: 
Diane  Hofbauer— Legal  Advisor, 
Office  of  Legislative  Affairs 
Amount  of  Reimbursement: 
Transportation:  $306.00 
Subsistence:  271.24 
Other  Expenses:  102.79 
Total:  $680.03 
Sponsoring  Organization: 
Cardiff  PubUshing  Company,  Inc.  214 
Massachusetts  Avenue  NE.,  Suite 
350,  Washington,  DC  20002. 
Date  of  the  Event: 

September  20-22, 1993 
Description  of  the  Event: 
International  Wirelau 
Communications  Expo, 
Philadelphia,  Pennsylvania 
Commissioners  Attendirig: 

None 
Other  Employees  Attending: 
Daniel  Abeytat— General  Attorney, 

Common  Carrier  Bureau 
Ralph  A.  Haller— Chief,  Private  Radio 

Bureau 
Robert  H.  McNamara— Chief,  Special 
Serricee  Division,  Private  Radio 
Bureau 
Frank  R.  Netro— Electronics  Engineer, 
Private  Radio  B\ireau 
Amount  of  Reimbursement: 
Transportation:  $347.00 
Subsistence:  823.00 
Other  Expenses:  54.59 
TotaL  $1,224.59 
Sponsoring  Organization: 
CaMimia  Broadcasters  Association, 
1127  11th  Street,  Suite  730, 
Sacramento,  California  95814. 
Date  of  the  Event: 
July  18-20. 1993 
Description  of  the  Event: 
Summw  ConventiMi.  "The  New  FCC 
and  Your  Station",  Monterey, 
California 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Roy  J.  Stewart— Chief,  Mass  Media 
Bureau 
Amount  of  Reimbursement: 
Transportation:  $546.00 
Subsistence:  366.50 
Other  Expenses:  49.08 
Total:  $961.58 
Sponsoring  Organization: 
Brian  Kidney,  Cellular  Carrier* 
Association  of  California.  Calilomia 
Public  Utilities  CommiMion.  2999 


Oak  Street.  MS  1050.  Walnut  Qeek. 
Cahfomia  94596. 
Date  of  the  Event: 
July  20-22, 1993 
Description  of  the  Event: 
Cellular  Transceiver  Fadlitiee, 
Informational  Workshop,  San 
Francisco,  California 
Conunissioners  Attending: 

None 
Other  Employees  Attending: 
Robert  F.  Cleveland— Physical 
Scientist.  Office  of  Endearing  k 
Technology 
Amount  of  Reimbursement: 
Transportation:  $468iX) 
Subsistence:  296.50 
Other  Expenses:  72.00 
Total:  $836.50 
Sponsoring  Organization: 
Cable  Television  Administration  and 
marketing  Society  (CTAM),  635 
Slaters  Laae,  Suite  250,  Alexandria. 
Virginia  22314. 
Date  of  the  Event: 
July  20-21, 1993 
Description  of  the  Event: 
National  Marketing  Conference, 
CTAM  ATLANTA:  The  Customw 
Speaks  Atlanta,  Georgia 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Byron  F.  Marchant— Legal  Advisory, 
to  Commr.  Andrew  C  Barrett 
Amount  of  Reimbursement: 
Transportation:  $260.00 
Subsistence:  147.50 
Other  Expenses:  34.59 
Total:  $442.09 
Sponsoring  Organization: 
Georgia  Association  of  Broadcasters, 
Inc.  (GAB),  8010  Roswell  Road. 
Suite  260,  Atlanta,  Georgia  30350. 
Date  of  the  Event: 

August  7-8, 1993 
Description  of  the  Event: 
GAB's  59th  Annual  Convention, 
AmeUa  Island,  Florida 
Conunissioners  Attending: 

None 
Other  Employees  Attending: 
Robert  L  Corn-Revere — Senior 
Advisor  to  Chairman  James  H. 
Quelle 
Amount  of  Reimbursement: 
Transportation:  $.00 
Subsistence:  120.00 
Other  Expenses:  .00 
Total:  $120.00 
Sponsoring  Organization: 
IEEE  Standard  Seminars.  445  Hoes 
Lane.  P.O.  Box  1331,  Piscataway, 
New  Jersey  08855. 
Date  of  the  Event: 

August  13-18, 1993 
Description  of  the  Event 
Meastuement  of  Radio-Noise 
Emissions,  Dallas,  Texas 
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Commissioners  Attending: 

None 
Other  Employees  Attending: 
Leslie  A.  Wall— Chief.  Sampling  k 
Measurements  Branch,  Office  of 
Engineering  k  Technology 
Amount  of  Reimbursement: 
Transportation:  $555.00 
Subsistence:  622.10 
Other  Expenses:  .00 
Total:  $1,177.10 
Sponsoring  Organization: 
International  Teleproduction  Society 
(ITS),  350  Fifth  Avenue,  Suite  2400a 
New  York,  New  York  10118. 
Date  of  the  Event: 
July  9-11. 1993 
Description  of  the  Event: 
ITS  Annual  Forum,  Los  Angeles, 
California 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Brian  F.  Fontee— Chief  of  Staff  for 
Chairman  James  H.  Quello 
Amount  of  Reimbursement: 
Transportation:  $437.00 
Subsistence:  299.00 
Other  Expenses:  105.13 
Total:  $841.13 
Sponsoring  Organization: 
Michigan  Association  of  Broadcasters 
(MAB),  Craig  Benton,  Financial 
Manager,  819  North  Washington, 
.  Lansing,  Michigan  48906. 
Date  of  the  Event: 

August  4-10. 1993 
Description  of  the  Event: 
MAB  Annual  Convention, 
Harbor  Springs,  Michigan 
Commissioners  Attending: 

James  H.  Quello-Chairman 
Other  Employees  Attending: 

None 
Amount  of  Reimbursement: 
Transportation:  $424.40 
Subsistence:  435.14 
Other  Expenses:  60.04 
Total:  $919.58 
Spoiaoring  Organization: 
National  Association  of  Broadcasters. 
1771  N  Street,  NW.,  Washington, 
DC  20036. 
Date  of  the  Event: 

September  8-11. 1993 
Description  of  the  Event: 
NAB's  Radio  Convention,  Dallas, 
Texas 
Conunissioners  Attending: 

None 
Other  Employees  Attending: 
Larry  D.  Eads— Chief.  Audio  Services 

Division,  Mass  Media  Bureau 
Charles  W.  KeUey-Chief. 
Enforcement  Division.  Mass  Media 
Bureau 
Amount  of  Reimbursement: 
Transportation:  $699.00 
Subsistence:  784.50 


Other  Expenses:  88.00 
Total:  $1,571.50 
Sponsoring  Organization: 
New  England  Cable  Television 
Association,  Inc.,  NECTA,  100 
Grandview  Road.  Suite  202. 
Braintree.  Massachusetts  02184. 
Date  of  the  Event: 
July  11-14, 1993 
Description  of  the  Event: 
NECTA's  Annual  Convention, 
Newport.  Rhode  Island 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Byron  F.  Merchant— Legal  Advisor  to 
Commr.  Andrew  C  Barrett 
Amount  of  Reimbursement: 
Transportation:  $438.00 
Subsistence:  432.04 
Other  Expenses:  86.48 
Total:  $956.52 
Sponsoring  Organization: 
Southwestern  Bell  Corporation- 
Washington.  Inc..  1657  K  Street. 
NW..  Suite  1000,  Washington,  DC 
20006. 
Date  of  the  Event: 
July  20-22, 1993 
Description  of  the  Event: 
Adcuess  the  Southwestern  Bell. 
Executive  Staff  on  "Network 
ReliabiUty."  Dallas,  Texas 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Gregory  Lipscomb — General  Attorney. 
Common  Carrier  Bureau 
Amount  of  Reiiid>uisement: 
Transportation:  $475.20 
Subsistence:  223.50 
Other  Expenses:  35.30 
Total:  $734.00 
Sponsoring  Organization: 
Systematica  Telecommunications 
Services,  4001  Rodney  Parham 
Road.  Little  Rock.  Arkansas  72212. 
Date  of  the  Event: 

August  22-25. 1993 
Description  of  the  Event: 
Telecommimications  Conference. 
Hilton  Head.  South  Carolina 
Conunissioners  Attending: 

None 
Other  Employees  Attending: 
Stephen  L  Markendorff— Qiief, 
Cellular  Radio  Branch.  Common 
Carrier  Biireau 
Amount  of  Reimbursement: 
Transportation:  $282.50 
Subsistence:  185.00 
Other  Expenses:  2.00 
Total:  $469.50 
Sponsoring  Orgardzation: 
Tri-State  Committee,  Exchange 
Carriers  of  Utah.  P.O.  Box  417. 
Centerville.  Utah  84014. 
Date  of  the  Event: 
August  3-6, 1993 


Description  of  the  Event: 
Tri-State  Telecommunications 
Conference,  Park  Qty.  Utah 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Brian  F.  Fontee— Chief  of  Staff  to 
Chairman  James  H.  Quello 
Amount  of  Reimbursement: 
Transportation:  $.00 
Subsistence:  60.00 
Other  Expenses:  57.38 
Total:  $117.38 
Sponsoring  Orgaruzation: 
Robert  Creignton.  United  States 
Telephone  Association  (USTA),  900 
19th  Street,  NW..  Suite  800. 
Washington,  DC  20036. 
Date  of  the  Event: 

September  27-30, 1993 
Description  of  the  Event: 
1993  USTA  Depreciation  Seminar, 
Charleston,  South  Carolina 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Fatina  K.  Frankling— Chief. 
Depreciation  Rates  Branch, 
Common  Carrier  Bureau 
Amount  of  Reimbursement: 
Transportation:  $402.00 
Subsistence:  304.50 
Other  Expenses:  57.25 
Total:  $763.75 
Sponsoring  Organization: 
Utilities  Telecommunications  Council 
(UTC),  1140  Connecticut  Avenue 
NW..  Suite  1140,  Washington,  DC 
20036. 
Date  of  the  Event: 

June  30-Jiily  2. 1993 
Description  of  the  Event: 
UTC  Annual  Meeting.  San  Antonio. 
Texas 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Doron  Fertig— Industry  Economist, 

Private  Radio  Bureau 
P.alph  A.  Haller— Qiief,  Private  Radio 
Bureau 
Amount  of  Reimbursement: 
Transportation:  $934.00 
Subsistence:  413.50 
Other  Expenses:  61.25 
Total:  $1,408.75 
Sponsoring  Organization: 
Wireless  Cable  Association 
International  Inc.,  WCA.  2000  L 
Street.  NW..  Suite  702.  Washington, 
DC  20036. 
Date  of  the  Event: 

August  1-3, 1993 
Description  of  the  Event: 
1993  International  Em>o8ition  and 
Convention,  Orlanck).  Florida 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
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Charles  P  Gratch— Electronics  Amount  of  Reimbursement: 

Engineer.  Common  Carrier  Bureau  TransportaUon:  $474.00 

FCC  Reimburseable  Travel  Report 

[070193  through  093093] 


Subsistence:  303.00 
Other  Expenses:  71.00 
Total:  $848.00 


Event  sponser 


ABA 


Total  event 
ABA. 


ANSI 


Last  name 


Stewart 


Chudovan  .... 
Frank 


Total  event 
ANSI. 

ARF  ...h 

Total  event 


ir 


Cable  act 


Total  event 

r 

CanSff 


Kreisman 


Hofbauer 


Total  event 
Cardiff. 


CBA 


Total  event 
CBA. 


CPUC  ...... 


Stewart 


Total  event 
CPUC. 


CTAM 


Total  event 


GAB  .. 


AM. 


Total  event 
GAB. 


IEEE 


Cleveland  ... 


Marctiant 


Com-Revera 


Total  event 
IEEE. 


ITS 


Total  event 

ITS. 


MAB  .. 


Wall 


Pontes 


Quello 


Travel  auth  No. 


Abeyta 

Haller 

McNamara 
Netro 


3CS21180644G2 


3CS21176254G2 
3CS21176264(j2 


3CS21180544G2 


3CS21070074G2 


3CS21163124Q2 
3CS21170094Q2 
3CS21170104G2 
3CS21170114Q2 


3CS21180614G2 


3CS21130443G2 


3CS21BA0334G2 


3CS21SI044G2 


XS21130424Q2 


3CS21SI0394G2 


3CS21SI0404Q2 


Date 
event  t>eg 


06/16/93 


08/24/93 
06/24/93 


Date 
event  end 


07/21/93 


08/20/93 


09/22/93 
09/20/93 
09/20/93 
09/20/93 


07/19/93 


07/20/93 


07/20/93 


08/07/93 


08/16/93 


07/09/93 


08A)3/93 


08/17/93 


08/26/93 
08/26/93 


07/21/93 


08/24/93 


09/22/93 
09/22/93 
09/22/93 
09/22/93 


07/20/93 


07/22/93 


07/21/93 


08/08/93 


08/17/93 


07/11/93 


08/09/93 


Date  TV 
rec 


08/25/93 


09/07/93 
09/07/93 


08/03/93 


09/22/93 


10/07/93 
09/24/93 
09/29/93 
09/24/93 


07/26/93 


08/17/93 


07/26/93 


09/10/93 


09/24/93 


07/16/93 


09/14/93 


Trans  cost 


$290.00 


290.00 


468.00 
418.00 


Subsltcost 


886.00 


145.00 


145.00 


306.00 


306.00 


53.00 
98.00 
98.00 
98.00 


347.00 


546.00 


546.00 


468.00 


468.00 


260.00 


260.00 


.00 


.00 


555.00 


555.00 


437.00 


437.00 


424.40 


104.50 


104.50 


260.00 
260.00 


520.00 


Other  cost 


.00 


.00 


271.24 


271.24 


34.00 
263.00 
263.00 
263.00 


823.00 


366.50 


366.50 


296.50 


296.50 


147.50 


147.50 


120.00 


120.00 


622.10 


622.10 


299.00 


299.00 


i.OO 


i.OO 


52.52 
.00 


52.52 


104.75 


435.14 


104.75 


102.79 


102.79 


11.00 

26.50 

6.00 

11.09 


54.59 


48.08 


49.08 


72.00 


72.00 


34.59 


34.59 


.00 


.00 


.00 


.00 


105.13 


105.13 


60.04 


60447 


Total  cost 


438.50 


438.50 


780.52 
678.00 


1,458.52 


249.75 


249.75 


680.03 


680.03 


98.00 
387.50 
367.00 
372.09 


1,224.59 


961.58 


961.58 


836.50 


836.50 


442.09 


442.09 


120.00 


120.00 


1.177.10 


1,177.10 


841.13 


841.13 


919.58 
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FCC  Reimburseable  Travel  Report— Continued 

[070183  tfwough  08308^ 


Event  sponsef 

Last  name 

Travel  autt)  No. 

Data 
event  t)eg 

Data 
event  end 

Dale  TV 
rec 

Trans  cost 

Sut>sitcoet 

Other  coet 

Total  cost 

Total  evwit 

3CS21180648G2 
3CS21180674Q2 

3CS21BAf0324Q2 

3CS21163014Q2 

3CS21 16304402 

3CS21Si0424Q2 

3CS21163034Q2 

3CS21170064G2 
3CS21170054Q2 

3CS21163024Q2 

^ 

Oa'23/93 
06/23«3 

424.40 

435.14 

60.04 

919.58 

MAB. 

Eaile ._ 

Keltoy 

oa*oe/83 

OWDe/93 

09/12/83 
OS/11/83 

NAB  

315.00 
364.00 

441.00 
343.50 

58.50 
29.50 

814.50 
757.00 

Total  evwil 

699.00 

784  50 

88.00 

1571.50 

NAB. 

MarchttK 

UfMcomb 

Markandorft . 

07/11/93 

07/13/93 
07/21/93 

07/26«3 

Nwia  _ 

436.00 

432.04 

86.48 

856.52 

Total  •vent 

438.00 

432.04 

86.48 

956.52 

N«:ta. 

07/21/93 

08/02/93 

SW  Btf  .„ 

475.20 

223.50 

36.30 

734.00 

475.20 

223.50 

35.30 

734.00 

SWBe«. 

Oa/22/93 

06/26/93 

09A)2/9S 

Sy«tematlc  ..„.. 

282.50 

185.00 

2.00 

469.50 

Total  •vent 

282.50 

185.00 

2.00 

468.50 

System- 
atic. 

Fonlea 

FrwiWtn  . 

08/03/83 

0aC7/93 

0e/3Q«3 
06/27/93 

08A)8/93 

09/30/83 

07/02«3 
07/01/93 

08/19/93 

10in5«3 

07/22«3 
07/1 3«3 

Trt-Stata  ...„ 

.00 

60.00 

57.38 

117.38 

Total  event 
Trt-Stale. 

.00 

60.00 

57.38 

117.38 

USTA 

402.00 

304.50 

57.25 

763.75 

Total  event 

402.00 

304.50 

57.25 

USTA. 

Fertg  ....„ 

763.75 

UTC  

467.00 
467.00 

195.50 
218.00 

23.25 
36.00 

685.75 

723.00 

Totey  event 

934.00 

413.50 

61.25 

1.408.75 

UTC. 

Qfalch 

08A}1/93 

08/03/93 

09/02/93 

WCA  

474.00 

303.00 

71.00 

848.00 

Total  event 

474.00 

303.00 

71.00 

848.00 

WCA. 



% 

Total  . 

$8,369.10 

$6,711.52 

$1,138.15 

$16,218.77 

Federal  Conmnmicatlont  Commission. 

Wiilum  F.  Caton. 

Acting  Secntaiy. 

(FR  Doc.  93-28066  Filed  11-15^3;  8:45  am] 

■LUNO  cooe  nta-si-M 


action:  Notice. 


FEDERAL  HOUSING  FINANCE  BOARD 

[No.  FHFB  83-«7) 

Federal  Home  Loen  Bank  Membere 
Selected  for  Community  Support 
Review 

agency:  Federal  Housing  Finance 
Board. 


SUMMARY:  The  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  added  a  new  section  10(g)  to  the 
Federal  Home  Loan  Bank  Act  of  1932 
requiring  that  members  of  the  Federal 
Home  Loan  Bank  (FHLBank)  System 
meet  standards  for  community 
investment  or  service  in  order  to 
maintain  continued  access  to  long-term 
FHLBank  System  advances.  In 
compliance  with  this  statutory  change, 
the  Federal  Housing  Finance  Board 
(Finance  Board)  promulgated 
Community  Support  regulations  (12 
CFR  part  936)  that  were  published  in 


the  Federal  Register  on  November  21, 
1991  (56  FR  58639).  Under  the  review 
process  established  in  the  regulations, 
the  Finance  Board  will  select  a  certain 
niunber  of  members  for  review  each 
quarter,  so  that  all  members  will  be 
reviewed  once  every  two  years.  The 
purpose  of  this  Notice  is  to  announce 
the  names  of  the  members  selected  for 
the  eighth  quarter  review  under  the 
regulations.  The  Notice  also  conveys  the 
dates  by  which  members  need  to 
comply  with  the  Commimity  Support 
regulation  review  requirements  and  by 
which  comments  from  the  public  must 
be  received. 
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DATES:  Due  Date  For  Member 
Community  Support  Statements  for 
Members  Selected  in  Eighth  Quarter 
iJewew:  December  31, 1993. 

Due  Date  For  Public  Comments  on 
Members  Selected  in  Eighth  Quarter 
fleiiew- December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  C.  Martinez,  Director,  Housing 
FinanoB  Directorate,  (202)  408-2825,  or 
Kathleen  S.  Brueger,  Associate  Director, 
Housing  Finance  Directorate,  (202)  408- 
2821,  Federal  Housing  Finance  Board, 
1777  F  Street,  NW..  Washington,  DC 
20006. 


SUPPLEMENTARY  INFORMATION: 

A.  Selection  for  Conununity  Support 
Review 

The  Finance  Board  intends  to  review 
the  entire  FHLBank  System  membership 
once  every  two  years.  Approximately 
one-eighth  of  the  FHLBank  members  in 
each  dSstrict  will  be  selected  for  review 
by  the  Finance  Board  each  calendar 
quarter.  Only  members  with  post- July  1, 
1990  CRA  EvaluaUons  will  be  selected 
for  review  in  the  first  two  years 
following  the  effective  date  of  the 
regulation.  In  selecting  members,  the 


Finance  Board  will  follow  the 
chronological  sequence  of  the  members' 
C31A  Evaluations,  to  the  greatest  extent 
practicable,  selecting  one-eighth  of  each 
District's  membership  for  review  each 
calendar  quarter.  However,  the  Finance 
Board  will  postpone  review  of  new 
members  until  Uiey  have  been  in  the 
System  for  one  full  year. 

Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or 
Community  Support  performance  of  the 
institutions  listed. 


B.  List  of  FHLBank  Membera  To  Be  Reviewed  in  Eighth  Quarter.  Grouped  by  FHLBank  District 


Member 


City 


Fedfe  I  Home  Loan  Bank  of  Boton-Oletrict  1,  Poet  Office  Box  9106,  Boston,  Massachusetts  02205-9106 


Stats 


Hudson  National  Bank 

C«y  Savings  Bank ZZ'Z 

Mutual  Federal  Savings  Bank  of  Plymoutti  County 

Ledyard  National  Bank  

ConvTHinlty  National  Bank 


Hudson.. 
Ptttsfield 
Whitnrtan 
Hanover 
Derby  .... 


Federal  Home  Loan  Bank  of  New  York-Dlatrict  2,  One  World  Trade  Center,  103rd  Floor.  New  York.  New  York  10048 


MA 

MA 
MA 
NH 
VT 


Covenant  Bank  for  Savings 

Tinton  Falls  State  Bank  !.!!!."!!.!!!."." 

Central  National  Bank,  Cariajoharie 

Community  Bank.  N.A.  " 

Lake  Shore  Savings  and  Loan  Assoclatkin  ....... 

Sunrise  Federal  Savings  Bank  

Savings  Bank  of  the  Rnger  Lakes,  FSB 

Geddes  Federal  Savings  and  Loan  Association 


Haddonflekl ... 
Tinton  Falls  .. 
Canajoharle «., 

Dewttt 

Dunkirk 

Fanningdale  .. 

Geneva  

Syracuse 


NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 


Px^o^*'  Home  Loan  Bank  of  Plttsburgfi-Otatrlct  3.  625  West  RkJge  Pike.  Suite  B-107.  Conshohocken,  Pennsylvania  19428 

Amtwssador  Bank  of  the  ComnxKiwealth 

The  First  Natk)nal  Bank  of  Berwick 

Central  Savings  Bank.  PASA  " 

Merchants  Natk>nai  Bank  of  Kjttannirig 

Lebanon  Valley  National  Bank  

Peoples-Thrtft  Savings  Bank  

Spring  Hill  Savings  Bank,  FSB ."!."!.'" 

The  Miners  National  Bank "!"".""....".".Z1."!.~ " 

First  Federal  of  Western  Pennsylvania  ...!!!!!!!!."" 

Bank  of  Charles  Town  " 


Atlentown  

Bennrtck  

Colunr)bia 

Kittanning 

Lebanon  

Norrlstown  ..... 

Pittsburgh 

Pottsvllle 

Sharon  

Charles  Town 


Federal  Home  Loan  Bank  ol  Atlanta-CHstrict  4.  Poet  Office  Box  105565.  Atlanta.  Georgia  30348 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
WV 


West  Alabama  Bank  &  Trust 

Rrst  Nattonal  Bank  of  S.W.  FkxWa  ... 

Bank  of  North  Amertea  ., 

Bartow  County  Bank 

First  Community  Bank  &  Trust  

The  Bank  of  Bijay 

Talbot  State  Bank 

United  Bank  of  Pike 

The  Harbor  Bank  of  Maryland  

EnfleW  Savings  Bank,  SSB  

Four  Oaks  Bank  &  Toist  Company  ... 

Kenly  Savings  Bank,  SSB 

Trtarigle  Bank  &  Tmst  Con>pany 

Roanoke  Rapkls  Savk)gs  Bank.  SSB 

Summit  Sewings  Bank,  SSB  

Tarboro  Savings  Bank,  SSB 


Refonm  

Cape  Coral 

Ft.  Lauderdale  ... 

Cartersville 

Citrtersville 

EHlJay 

Woodland 

Zebuton 

Baltimore , 

EnfleW , 

Four  Oaks 

Kenly 

Raleigh 

Roanoke  Rapids 

Sanfofd  

Tartx)ro  


AL 
FL 
PL 
QA 
GA 
GA 
GA 
GA 
MD 
NC 
NC 
NC 
NC 
NC 
NC 
NC 


Federal  Home  Loan  Bank  of  Cincinnati.  Dlatrict  8.  Poet  OffloeBoK  598.  Cincinnati.  Ohk>  45201 


Auburn  Banking  Company , 

Farmers  State  Bank 

Bowling  Green  Bank  &  Tnjet  Company,  N  A 


Auburn  

Boonevllle  

Bowling  Green 


KY 
KV 
KY 
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rwmgs  BanK,  nc  .-.„.„ — .„ 

Fhiimii  Bflfik  ..„.^.„.„..^...^...„„.,_ 

BWm  01  umnom _,_„ „.«.... 

Bkton  Bank  A  TruM  Compariw 

FM  Fadsfii  SaMngs  Bank  of  Fiinkfoit 
TTw  Firat  Nattonii  Bank  of  Grayson 

Hebron  Dapoait  B«vik 

FkBt  CMy  Bank  and  Truat  Company 

Horsa  Cava  Stata  Bank 

Tha  Paoptaa  Bank  of  HuatonvMa 
Hydan  CMzana  Bank  .»..._...—.. 

Paoplaa  Bank „ „_„.._ 

Tha  London  Bank  &  Tiuat  Company 

Flnt  Stala  Bank  &  Truat  Company 

Ubarty  Bank  and  Truat  Company „ 

Tha  Paducah  Bank  and  Truat  Company 

Bourtxm  Agrk:uNurai  Dapoatt  Bank  ft  Truat  Company 

Rtehmond  Bank  and  Truat  Company 

Paoplaa  Bank __ _ 

Mutual  Federal  SavW)ge  Bank 

Rrst  National  Bank  ft  Tnjat  Company— Woodtord  County 

Bank  of  ttia  Mountalna,  Inc. 

Wtnchaster  Federal  Savlnga  Bank 

Th»  Andovar  Bank 

Tha  Sutton  Stata  Bank  

Stata  Home  Savlnga  Bank,  F.S.B 

Park  View  Federal  Savlnga  ft  Loan  Assodatfcxi 

Firat  Federal  Savlnga  ft  Loan  Asaodatkin 

Tha  Ohto  Valay  Bank  Company 

Tha  Bank  of  Lalpsk:  Company 

Tha  Paoplaa  Banking  ft  Truat  Company 

Tha  Markm  Bank _ „ » 

Famwra  Stale  Bank  wxl  Truat  Cornpany 

Tha  Sherwood  Stale  Bank  .„. 

First  Bank  of  Ohto „ ., ^ 

WoodaAeU  Savlnga  and  Loan  Company  

People's  Bank  and  Tnjet  Company  of  Pteketl  County 

Fhst  Exchange  Bank 

Franklin  Nattonal  Bar* 

Merchants  State  Bank 1_L™IIZ"!! 

First  Nattonal  Bank  of  KnoxvMe 

Finarwial  Federal  Savings  Bank 

Nashoba  Bank  _ „ _. 

Unton  Planters  Nattonal  Bank 

Faimars  Unton  Bank 

Tha  Hardin  County  Bank > 

Bank  of  Trenton  and  Truat  Company „... 


CJ^ 

niifliiylon  ....» »».«. KM, 

Crtdanden  

EMon 

Frankfort 

Grayson  


HoraaCava 

HuatonvHa  . 
Hydan  ...mm.. 

Let)arK)n 

London  _m... 


Paducah „. 

Parte _...... 

Richmcnd 

Sandy  Hook  .... 

SonWrset 

VersalHaa 

Weet  Liberty  ... 

WWxiteater 

Arxtover 

Atttoa ..„ 

Bowling  Qreen 
Cleveland 

Delta 

QaMpolls  

Lalpsto 

Marietta 

Marton 

New  Madison 

Sherwood 

TMHn  

WoodsfleW  .... 

Byrdetown  

Dyersburg  ..... 

FrankUn  „ 

HumbokJt . 

KnoxvWa 

MwTipniS    ••••>•■ 

Memphis  

Memphis  . 

Ripley -. 

Savannah  

Trenton 


Member 


City 


Federal  Home  Loan  Bank  of  Indtanapolle— detrict  6,  P.O.  Box  60,  Indianapolla,  IN  46205-0060 


CWzans  Banking  Company 

First  Bank  and  Trust  Company  of  Oay  County 
SalnBank 

Psoples  Sterte  Bank  of  FrancasvUa , 

Qoodland  State  Bank _ 

First  Bank  of  HunHngburg , 

The  German  Amertean  Bank 

Orange  County  Bank , 

The  Veedersburg  State  Bank  

Southern  Mtohlgan  Nattonal  Bank 

Rrst  State  Bank „ 

Bank  of  HudsonvWe „ ^; 

The  Miners  State  Bank  of  Iron  Wvar 

Arcadta  Bank— Kalamazoo », 

Sault  Bank „ 

Tha  Peoples  State  Bank  of  St.  Joaeph 


Anderson 

BrazI  

Camden  

FrancasvWe 

Qoodland  

Huntngburg  .„ 

Jasper  

Paoa 

Veederstxjrg  

CoUwater 

Decatur  

Hudsonvme  

Iron  River 

Kalamazoo 

SauK  Saint  Maria 
SL  Joaeph  


FederalHoma Loan  Bank d Chicago-Olalrlct 7, 1 1 1  Eaat Wackar  Drfva, SuMa 700.  Chicago,  Winela 60601 


State  Bw*  of  Aviaton  

Baardstown  Savings  Bank 
SL  Anthony  Bank,  a  FSB  .. 


Aviston  

Baardstown 
Ctoaro 


Stale 


KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 


Stata 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


IL 
N. 
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Member 


American  Savir>gs  and  Loan  Associatton  of  DanvJIle 

The  Bank  o1  Edwanjsville 

C.P.  Burnett  &  Sons,  Bankers 

First  State  Bank  of  Eldorado  

Pamirs  State  Bank  ol  Fente  

Herrtage  Glenwood  Bank 

LaSale  Bank  of  Lisle 

Clay  County  State  Bank  

Community  Savings  Bank  ....„ 

First  Federal  Savings  Bank  of  K4ascoutah  ... 

First  Federal  Savings  Bank  of  MoUne  „. _., 

Ml  Morris  Savings  and  Loan  Associatkxi  

Rrst  Federal  Bank,  FSB  

Bank  of  Rantoul  ""' 

Northwest  Bank  of  Rockford 

Sterling  Federal  Bank,  F.S.B ....", 

Streator  Home  BulkUng  and  Loan  Assodailon 

Thomson  State  Bank  „ 

T'sWIwa  State  Bank  _ 

Tempo  Bank,  a  FSB „ 

Rrst  Banking  Center— Burttngton  

De  Forest- MorrtsonvtIJe  Bank  

Grafton  State  Bank  

The  Ber^  of  Kaukaurw 

MarsMieW  Savings  Bank  .„ „ 

United  Bank  „_ 

Qi*'9n-C!jrtss  State  Bank  „ ." 

Praihe  City  Bank 

Bank  of  Turtle  Lake  ..„ _ _ 


Ctty 


State 


Danville  

Edwardsvtte 

Eklorado 

Eklorado 

Ferrle 

Glenwood  .„. 
Ueta 

Louisville 

Marion 

Maacoutah 

Mottne  

ML  Morris 

Parts 

Rantoul 

RocWord 

Sterling . 

Streator  

Thomson  .... 

TlsWIwa  _.... 

Trenton 

Burtmgton 

De  Foreet 

Qratksn  

Kaukaurw 

MarshfieM  

Oseeo 

Owen 

Prairie  du  Chien 
Titr^  Lake 


N. 

R. 
M. 

N. 

R. 

IL 

L 

R. 

R. 

R. 

R. 

R. 

R. 

R. 

R. 

H. 

R. 

R. 

H. 

R. 

Wl 

W1 

m 
m 

wi 

WI 


Federal  Home  Loan  Bwik  of  Dee  Mo(nee-Dletrk:t  B.  907  Welnut  Street.  Dee  Moines,  Iowa  50309 


Iowa  State  Bank „.. 

First  State  Bank „ 

Rrst  Central  State  Bank  

Decorah  State  Bank  ....„ 

F^t  Security  Stale  Bwik  ._ 

Piot->eer  Bank  

First  State  Bank  ...„ 

American  Savings  Bank 

Steams  Cour>ty  Natlonaf  Bank  of  AKiany 

Comnwnity  Rrst  National  Bank— Benson  .... 

Americana  Bank 

The  Rrst  National  Bank  ol  Elk  River 

Security  State  Bank  of  Fergus  Falls 

First  State  Bank  of  Ftniayson,  Irv; 

First  r^totiortal  Bank  of  Hawiey 

Security  State  Bank  of  Mankato 

Community  Rrst  Natiocal  Bank  of  l^rshall  . 

Rrst  Nattonal  Bank  of  Sauk  Centre 

Eastwood  Bank 

Tl-,e  Highland  Bank  , 

Farmers  Bank  of  Upsala 

Signal  Bank,  Inc 

Famiers  State  Bank 

First  State  Bank  arxl  Trust  Company _.... 

Citizens  Bank  &  Trust  Company  

First  P^atkjnal  Bank  of  Cttrton _ 

Rrst  State  Bankof  Jopfln  

Security  Pacific  Bank 

IrondaJe  Bank 

Phelps  County  Bank  _ 

Famiars  &  Merchants  Bank  of  Si  Clair  

Osage  Valley  Bank  

The  Rnst  St>»te  Bank  of  La  Moure 

Comtmurvfty  First  Nattonal  Bank  of  VermlllkX) 


Aigona 

Britt 

De  WW 

Oecorah  

Evanedaie  

Sergeant  Bkift 

Stuart  

TripoH  

ARwny 

Beneon  

Edma 

Elk  River  

Fergue  Fails  ... 

FInliyson 

Hawtey 

Mankato  ..~ 

Marshall  

Sauk  Centre  ... 

St.  Charies 

St  Paul  

Upsala 

West  Si  Paul  .. 

Cameron  

Canjtt>ersville  .. 

ChWicothe  

Clinton 

JopHn 

PscMic  

Potoel 

Rolla 

&.  Ctair 

Warsaw 

La  Moure 

VemiWon  


lA 
lA 
lA 
lA 
lA 
iA 
lA 
IA 


MN 
MN 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
NO 
SO 


Federal  Home  Loan  Bank  of  DeBae-Dltrtct  9, 5605  N.  llM$Arlhur  Boulevwd,  9th  Floor,  Irvlno.  Texas  75038 


Citizens  Bank 

Bank  of  BentonvWe 

Citizerw  Bank  &  Trust  .„ 

DanvtHe  State  Bank  „. 

Rrst  State  Bank  01  OvmOtt 
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Fanntt  Bank  

Tha  crazan*  ^4atlon•i  Bank  of  Hopa 

Unton  Stata  Bank 

Paoplaa  Stata  Bank  &  Truat  Conipany 

First  Stata  Bank 

Portland  Bank  

Tha  Scott  County  Bank 

Bank  o(  Mofehou86 

Louisiana  CentraJ  Bank 

Nationai  Bank  ot  Convnarca  of  Laka  Chailaa 

Tha  Louisiana  Oeita  Bank  

Omni  Bank  

QuJf  Coast  Bank  &  Truat  Conipany 

Communrty  Bank  of  LaFoureha , 

Rrst  Rapubnc  Bank 

Ruaton  Stata  Bank  &  Trust  Company  , 

Amartcan  Sacurlty  Bank  of  VlUa  Ptatta , 

Louisiana  Bank  of  Ouachita  Parish  

Farmars  and  Uterchanta  Bank  

First  Cokjmbus  NatkXMl  Bank 

Copiah  Bank.  N.A.  

Planters  Bank  &  Trust  Company 

First  American  National  Bank 

National  Bank  of  Commarca  of  Mississippi 

Western  Bank  „ : 

Western  Bank 

Bar^^(  ot  Loe  Alamos 

Los  Alamos  National  Bank  

Cattl«o)ans  Stata  Bank 

First  Texas  Bank 

Tha  First  Natkanal  Bank  of  Bay  City 

Cofslcana  Natkx^al  Bank  

U.S.  TniSt  Company  of  Taxas,  N.A 

FkJality  Bank  

University  National  Bank 

First  National  Bank  of  Qrapavlna  

CItUene  National  Bank 

Queststar  Bank.  N.A. 

Starling  Bank 

Huntington  Stata  Bank 

The  Jackst)oro  National  Bank 

South  Texas  National  Bank  of  Laredo  

Bar*  of  Commerce 

The  RoyaH  National  Bank  of  Palestine 

Southwest  Bank  of  San  Angelo 

Rrst  American  Bank  Sulphur  Springs  

Wallis  State  Bank 


City 


Hamburg  

Hope  

Junctkxi  City  

Mountain  Home  . 

Plainvlew 

Portland 

Waklron 

Bastrop 

FerrWay 

Lake  Charles 

Lake  Provfclence 

Metalrle  

New  Orleane 

Raceiand 

Rayvllie  

Rushxi 

VHIe  Platte 

West  Monroe  

BaWwyn  

Columbus 

Hazlehurst 

indlanola  

iuka  

Startcvllle  

Alamogordo 

Artesia 

Loe  Alamos 

Loe  AlanxM 

Austin 

Azie 

Bay  City 

Corsk»na 

Dallas  

Ft  Worth  

Qalveston 

Grapevine  

Houston , 

Houston 

Houston 

Huntington 

Jacksboro  

Laredo 

McLean  

Palestine  

San  Angelo  

Sulphur  Springs  .. 
Wallis  


Federal  Home  Loan  Bank  of  Topeka-Dfetrlct  10,  Poet  Office  Box  176,  Topeka.  Kanaaa  66601 


First  National  Bank  at  Burlington 

The  MorrlM  and  Janes  Bank  &  Trust  Company 

Citizens  Bank  &  Trust  Company  

MorriM  State  Bank  &  Trust  Company 

Sunftower  Bank,  NA 

Unton  National  Bank  of  Wichita 

First  Nattonal  Bank  &  Truat  Company 

Nejraska  State  Bank 

Johnson  County  Bank 

American  Natkxial  Bank ,. 

Northern  Bank '""," 

American  National  Bank  of  Sarpy  County"!"!!!. 
Exchange  National  Bank  &  Trust  Comjjany  ..... 

Peoples  Stats  Bank  

Union  National  Bank  of  Chandler !!!.!!!!! 

The  Rrst  Natkjnal  Bank  of  Coweta  

The  Security  Natktnal  Bank  &  Trust  Company 

Community  Bank  and  Truat  Conipany  

Frontier  State  Bank 

Home  Savings  &  Loan  Associatton 

Qua«  Creek  Bank,  NA  

Rockwell  Bank,  NA  

Bank  of  OWahoiTia.  N  A 

Tulsa  National  Bank 


Burtlngton 

Hiawatha 

Manhattan 

Sabetha 

Sallna 

Wichita  

Aurora  

Cozad  

Elk  Creek  

Omaha  

Omaha  

Papilllon  

Ardmore  

Blair 

Chandler  

Coweta 

Dury^an 

Oklahoma  City 
Oklahoma  City 
Oklahoma  City 
Oklahoma  City 
Oklahoma  City 

Tulsa  

Tulsa  


State 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MS 

MS 

MS 

MS 

MS 

MS 

NM 

NM 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX. 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


CO 
KS 
KS 
KS 
KS 
KS 
NE 
NE 
NE 
NE 
NE 
NE 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
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Mwnbar 


City 


F>df«l  Hom>  Lo«n  Bank  of  Sii  Fr«nct>eo-D«rtrtet  11.  307  EMt  OMpfrwn  Avwtu*.  Orsno*.  CalHomte  9266€ 


StBti 


Arizona  Bank , 

Trt  Counties  Bank  , 

Cupwtno  Natlonai  Bank 

Sean  Savings  Bank  

Frontlar  Bank,  NA  „. 

We-stsWe  Bank,  a  FSB 

Bank  of  the  Sierra 

Marin  Communny  Bank,  N.A. 

C^ifomia  Thrift  A  Loan 

Unkxi  Safe  Depoett  Bank  ..„.. 

Kawea^  Thrift  &  Loan 

Windsor  Oaks  NlationaJ  Bank  . 


Tucson  

Chteo 

Cupertino  

Qtendale 

La  Pafme 

LosAngeies  ... 

Portervtie 

San  Rafael 

Santa  Bart>ara , 

Skxkton 

VIeatIa  

Wln(teor 


Fedsfrt  Home  Loan  Bank  of  8— W»-D<sirict  13. 1501  4lh  Avwtua,  Seattte,  Washington  »8101-1683 


AZ 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


RaJnbow  Flnan<.  al  Corporatkjn 

Bank  of  Eastern  kJaho „ 

Valley  Bank  of  Ronan _. 

Enterpnse  Bank  of  BeRevue,  N.A.  . 

Cttliene  P'^t  Bank 

Rednond  UttOon^  Bank „ 

WashJngton  Tnjs«  Bank  „.. 

Mkt  State  Bank 

The  Goiumtta  Bank „., 

First  Interstate  Bank  of  Commerce  , 


Honolukj  .... 
MahoFafls 

Ror«n  

Betovue  .... 

Elma „... 

Rednnond  .. 
Spokana  .... 

Wsnalchaa 
Sherktei .... 


HI 

ID 

MT 

WA 

WA 

WA 

WA 

WA 

WA 

WY 


C.  Dm  Dates 

Meoibers  selected  for  review  must 
subnjit  completed  Community  Support 
Statements  to  their  FHLBank  no  later 
than  December  31, 1993. 

All  public  com.Tients  concerning  the 
Comiminity  Support  performance  of 
selected  members  must  be  submitted  to 
the  member's  FHLBank  no  later  than 
December  31, 1993. 

D.  Notice  to  Members  Selected 

Within  15  days  of  this  Notice's 
publidation  in  the  Federal  Register,  the 
individual  FHLBanks  will  notify  each 
member  selected  to  be  reviewed  that  the 
member  has  been  selected  and  when  the 
member  must  retiim  the  completed 
Community  Support  Statement.  At  that 
ti.me,  the  FHLBank  virill  provide  the 
member  with  a  Community  Support 
Stateiijent  form  and  written  instructions 
and  wrill  offer  assistance  to  the  member 
in  coinpleting  the  Statement  The 
FHQ-Bj»ik  will  only  re-.iew  Statements 
for  cotaplpteness,  as  the  Finance  Board 
will  conduct  the  actual  review. 

E.  Notice  to  Public 

At  the  same  time  that  the  FHLBank 
members  selected  for  review  are  notified 
of  their  selection,  each  FHLBank  will 
also  notify  communtty  groups  and  other 
intereited  members  of  the  public.  The 
purpose  of  this  notification  will  be  to 
solicit  pubUc  comment  on  the 
Community  Support  records  of  the 
FHLBank  members  pending  review. 

Any  person  wishing  to  suomit  written 
commits  on  the  Community  Support 


performance  of  a  FHLBank  member 
imder  review  in  this  quarter  should 
send  those  comments  to  the  member's 
FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process. 

By  the  Federal  Housing  Finance  Board. 

Dated-  No\-embec  9, 1993. 
CsBial  r.  Evans,  Jr., 
Chairman. 

[PR  Doc.  93-27999  Filed  11-15-93;  8:45  ami 
an-UNOCooc  stss-si-p 


FEDERAL  MARmUE  COMMISSION 

AgrMmeni(t)  Rted;  NLUBHIMMTL 
Space  Charier  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipphag  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Manlime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Seaetary, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  48  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement 


>4zr»tmenf  No.  ■  217—011317-001. 

Title:  NLL/BHP-IMTL  Space  Charter 
Agreement. 

Partyes.  Nedlloyd  Lljnen.  B.V.  BHP 
Intomational  Marine  Transport  Inc. 

Synopsis:  The  proposed  amendment 
expands  the  scop>e  of  the  Agreement  to 
include  ports  and  points  in  the  US. 
Atlantic  and  Gulf,  and  ports  and  points 
in  British  Columbia,  Australia,  New 
Zealand,  Chile,  Peru,  and  Panama.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  224-200184-008. 

Titlv:  Port  of  Oakland/Norsul 
Intemacional  S.A.  Terminal  Agreenieat 

Partigt:  Port  of  Oakland  Norsul 
Internationa]  S.A. 

Synopiis:  The  proposed  amendment 
extends  the  term  of  die  Agreement  to 
December  31, 1993. 

Agreement  No.:  224-200806. 

Title:  Port  of  OakJand/Chlna  Ocean 
Shipping  (Group)  Company  Terminal 
Agreement. 

Parties:  Port  of  Oakland  ("Port") 
China  Ocean  Shipping  (Group) 
Company  ("User"). 

Syhop'sis:  The  proposed  Agreement 
permits  User  the  non-exclusive  rights  to 
certain  premises  of  the  Part's  Charles  P. 
Howard  Terminal.  Subiect  to  Agreement 
provisions.  User  will  pay  to  the  Port  up 
to  ninety  percent  of  dockage  tariff 
charges  and  eighty  percent  of  wharfage 
tariff  charges. 

Agreement  No.:  224-200807. 

Title:  Stevedoring.  Terminal,  CTS  and 
Maintenance  and  Repair  Services 
Agreement  between  Matson  Terminal, 
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Inc/Blue  Star  (North  America)  Ltd. 
(Ports  of  Los  Angeles,  Oakland  and 
Seattle) 

Parties:  Matson  Terminals.  Inc. 
("Matson")  Blue  Star  (North  America) 
Ltd.  ("Blue  Star"). 

Synopsis:  The  proposed  Agreement 
permits  Matson  to  furnish  Blue  Star 
with  stevedoring,  terminal,  container 
freight  station,  and  maintenance  and 
repair  services,  including  berth/crane 
and  other  service  guarantees  at  the  ports 
of  Los  Angeles.  Oakland  and  Seattle. 
Subject  to  Agreement  provisions,  the 
parties  have  agreed  upon  other  matters 
relating  to  terminal  services  and 
charges. 

Agreement  No.:  224-200808. 

Title:  Stevedoring,  Terminal,  CFS  and 
Maintenance  and  Repair  Services 
Agreement  between  Matson  Terminal, 
Inc/Columbus  Line,  Inc.  (Ports  of  Los 
Angeles,  Oakland  and  Seattle) 

Parties:  Matson  Terminals,  Inc. 
("Matson")  Columbus  Line,  Inc. 
("Columbus") 

Synopsis:  The  proposed  Agreement 
permits  Matson  to  furnish  Columbus 
with  stevedoring,  terminal,  container 
freight  station,  and  maintenance  and 
repair  services,  Including  berth/crane 
and  other  service  guarantees  at  the  ports 
of  Los  Angeles,  Oakland  and  Seattle. 
Subject  to  Agreement  provisions,  the 
parties  have  agreed  upon  other  matters 
relating  to  terminal  services  and 
charges. 

Datad:  November  9, 1993. 

By  Order  of  the  Federal  Maritime 
CommiseioD. 

JoMph  C  PoUdng. 

Secretaiy. 

[FR  Doc.  93-28057  FUed  11-15-93;  8:45  am] 
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Ocean  Fralght  Forwardar  Ucansa 
Appticanta;  Suntrana  International,  Inc. 
at  ai. 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Frei^t  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Suntrans  International,  Inc.,  1120  Tower 
Lane,  Bensenville,  IL  60106,  Officers: 
Heang  J.  Ahn,  President/Director/ 
Stockholder,  Young  M.  Hong, 
Secretary/Director/Stockholder 


ANR  Freight  Services,  1927  Taraval 
Street,  San  Francisco.  CA  94116, 
Ernest  Z.  Razon,  Sole  Proprietor 
Jamar  Shipping  Inc..  16511  Hedgecroft, 
Suite  208,  Houston,  TX  77060, 
Officers:  Byron  Albright.  President. 
Melvin  Vaughn,  Secretary/Treasurer/ 
Director 
Kenehan  International  Services,  Inc., 
6020  S.  Spencer,  Suite  A-1,  Las 
Vegas,  NV  89119,  Officers:  John  W. 
Kenehan,  m,  President/Director/ 
Stockholder,  DeNeice  Kenehan, 
Director,  James  L.  Kinney,  Director, 
Nancy  Elaine  Mitchell,  Director 

Orler  Cargo,  Inc..  3100  NW  72nd  Ave., 
108,  Miami,  FL  33122,  Officers: 
Hector  Orlansky,  President,  Eduardo 
Orlansky,  Director,  Peter  Stanham, 
Director 

Unlimited  Freight  Consultants,  Inc., 
7845  C  NW  57  Street,  Miami,  FL 
33166,  Officer:  Marcoe  A.  Niebla, 
President 

Van  Each  Trading  and  Shipping  B.V., 
6033  West  Century  Blvd.,  #1222,  Los 
Angeles,  CA  90045,  Officers:  H.  van 
Each,  Sr.,  President,  J.  Groenendijk, 
proxy  holder,  W.  van  Esch,  Managing 
Director 

Patrick  Gallagher  Customhouse 
Brokerage,  2515  East  Evergreen  Blvd., 
Vancouver,  WA  98661,  Patrick 
Gallagher,  Sole  Proprietor 

W-C  Ventures,  Inc.  d^/a  Woridwide 
Cargo  Specialties,  2724  So.  3600 
West,  Ste.  BAC,  West  Valley  City.  UT 
84119.  Officers:  Patricia  S.  Williams. 
President,  Ron  Williams,  Director, 
Derek  Williams,  Director 

Marino  Transportation  Services,  Inc., 
2199  Eisenhower  Blvd  ,  Port 
Everglades.  FL  33316.  Officers:  Gerard 
J.  Donovan.  President,  Aram  Bakallan, 
Director 

Triple  F.  Cargo,  Inc.,  7966  NW  14th 
Street,  Miami,  FL  33126.  Officers: 
Isaac  F.  Fonseca,  President,  Patricia 
A.  Scherrer,  Vice  President,  Nestor 
Llanos,  Director 

Tejas  Freight  Forwarding,  Inc.,  22118 
Gosling  Rd.,  Spring,  TX  77389, 
Officers:  Nimia  DelRosario 
Rodriguez,  President,  Tammy 
Ramirez,  Vice  President,  Norma  Neil, 
Secretary /Treasurer 

M&M  Shipping,  8058  W.  95th  Street, 
#3E,  Hickory  Hills,  IL  60457, 
Mohammad  Sayyed,  Sole  Proprietor 

Ben  Odihirin  Company,  Inc.,  690 
Wainwright  Street,  Union,  NJ  07083, 
Officers:  Ben  Odihirin,  President/ 
Director,  Brian  Charles.  Vice 
President 

Eagle  Express  Inc..  6998  N.W.  25th 
Street.  Miami,  FL  33122,  Officers: 
Martha  Rodriguez,  President,  Edgar  F, 
Lara.  Vice  President 


A&M  International  Corporation,  7233 
NW.  54th  Street,  Miami,  FL  33166, 
Officers:  Carlos  Maguina,  President, 
Rosa  C.  Molina,  Secretary,  Jesus 
Ardiles,  Vice  President 

Dated:  November  9, 1993. 

By  the  Federal  Maritime  Commission. 
JoMph  C  PoUdog, 
Secretary. 

IFR  Doc.  93-28021  Filed  11-15-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

FIrat  Midwaat  Bancorp,  Inc.;  Notice  of 
Application  to  Engage  da  novo  In 
Parmlaalbia  NonbanMng  Actlvltlaa 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Baxik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  8  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  tbeir  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  6, 
1993. 
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A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Midwest  Bancorp,  Inc., 
Naperville,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  First  Midwest 
Mortgage,  Inc.,  Joliet,  Illinois,  in 
making,  acquiring,  selling,  and  servicing 
residential  mortgage  loans  pursuant  to  § 
225.2S(b)(l)(iii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  9, 1993. 
JennliBr  |.  Johiuon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-28058  Filed  11-15-93,  8:45  am] 
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United  BancaharM,  Inc.,  at  al.; 
Formatlona  of;  Acqulaltlona  by;  and 
Margara  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdang  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  10, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  United  Bancshares,  Inc., 
Philadelphia,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  United 
Bank  of  Philadelphia,  Philadelphia. 
Pennsylvania. 


B.  Federal  Reserve  Bank  of  St.  Louia 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Carlisle  Bancshares.  Inc.,  Little 
Rock,  Arkansas;  to  acquire  at  least  68.5 
percent  of  the  voting  snares  of  Hazen 
First  State  Bank,  Hazen,  Arkansas. 

2.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bancorp  of  Shelbyville,  Inc., 
Shelbyville,  Tennessee,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Shelbjrville,  Shelbyville.  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  9, 1993. 
Jumifer  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-28059  Filed  11-15-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatratlon 

Advlaory  Committaaa;  NoUca  of 
Maatlnga 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  This  notice  annoimces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  conunittees. 
MEETINQS:  The  following  advisory 
committee  meetings  are  announced; 

Dantal  Products  Panal  of  tha  Medical 
Devices  Advisory  Committee 

Date,  time,  and  place.  December  1,  2, 
and  3, 1993, 8  a.m.,  Grand  Ballroom. 
Washingtonian  Marriott.  9751 
Washingtonian  Blvd..  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  1, 1993, 
8  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.:  open  committee  discussion, 
December  2, 1993,  8  a.m.  to  5  p.m.;  open 
public  hearing,  December  3. 1993. 8 
a.m.  to  9  a.m..  xmless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  1 
p.m.;  Carolyn  A.  Tylenda,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410),  Food  and  Drug  Administration, 
1390  Piccard  Dr..  Rockville,  MD  20892. 
301-594-3090. 


General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  24, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
December  1  and  2, 1993,  the  committee 
will  discuss  classification  of  bone  filling 
and  augmentation  materials.  On 
December  3, 1993,  the  committee  will 
discuss  dental  amalgam  and  dental 
product  ingredient  labeling. 

Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  December  15. 
1993,  8  a.m.,  conference  rms.  D  and  E. 
Parldawn  Bldg..  5600  Fishers  Lane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  bearing.  8  a.m.  to  9  a.m., 
unless  public  [>articipation  does  not  last 
that  long:  open  committee  discussion,  9 
a.m.  to  4:30  p.m.;  Adele  S.  Seifried, 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  treatment  of  cancer. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  10, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  20-388,  Navelbine* 
for  injection  (vinorelbine  tartrate. 
Burroughs  Wellcome  Co.).  for  use  as  a 
single  agent  or  in  combination  for  tha 
treatment  of  unresectable  advanced 
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nonsmall  cell  lung  cancer,  and  (2)  NDA 
20-262.  Taxol*  for  injection 
concentrate  (paclitaxel,  Briatol-Myer* 
Squibb),  for  use  after  failure  of  first  line 
chemotherapy  or  subsequent 
chemotherapy  for  treatment  of 
metastatic  carcinoma  of  the  breest. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
inchidee  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

{>ublic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA'a 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisorv  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  fihn,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  (he  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listwi  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 


The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
bom  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Brandi  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notke  is  issued  tmder  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  November  8, 1993. 
Jane  E.  Hannay, 

Deputy  CoaunissioMr  for  Operatiota. 
[PR  Doc.  93-28074  Filed  11-15-93;  8:45  am] 
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Advisory  CommittM*;  Notic*  of 

AGENCY:  Food  and  Dnig  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEET1NQS:  The  following  advisory 
committee  meetings  are  announced: 

Blood  Products  Advisory  ComrnKtss 

Date,  time,  and  place.  December  2. 
1983, 8  a.m..  and  December  3, 1993. 
8:30  a.m..  Ramada  Inn.  Embassy 
Ballroom.  8400  Wisconsin  Ave., 
Bethesda.  MD  20814. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  December 
2, 1093, 8  a.nL  to  11  a.m.;  open  public 
hearing.  11  a.m.  to  11:30  a.m..  unless 
public  participation  does  not  last  that 


long;  dosed  committee  deliberations, 
11:30  a.m.  to  12  m.;  open  committee 
discussion,  12  m.  to  4:30  p.m.;  open 
public  hearing,  4:30  p.m.  to  5  p.m., 
unless  public  participation  does  not  last 
that  long:  open  committee  discussion,  5 
p.m.  to  6  p.m.;  open  committee 
discussion,  December  3, 1993,  8:30  a.m. 
to  9:30  a.m.;  open  public  hearing,  9:30 
to  10  a.m..  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  10  a.m.  to  2  p.m.;  open 
public  hearing.  2  p.m.  to  2:30  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
2:30  n.m.  to  3:30  p.m.;  Linda  A. 
Smallwood,  Center  for  Biologies 
Evaluation  and  Research  (HFM-300), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Bethesda,  MD  20852- 
1448,  301-594-6700. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  22. 
1993.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  thev  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
December  2, 1993.  the  committee  will 
review  and  discuss:  (1)  The  product 
license  application  for  Respiratory 
Sjmcytlal  Virus  Immune  clobulin 
Intravenous  (Human)  submitted  by  the 
MassachusetU  Public  Health  Biologic 
Laboratories  to  reduce  the  incidence  of 
severe  Respiratory  Syncytial  Virus 
infection  in  infants  with  premature 
gestation  and  children  with  chronic 
pulmonary  disease,  and  (2)  the  reentry 
algorithm  for  donors  defisrred  due  to  a 
repeatedly  reactive  screening  test  for 
human  immimodeficiency  virus  (HTV). 
On  December  3. 1993.  the  committee 
will  discuss  and  provide 
recommendations  on  blood  and  plasma 
donation  issues  of  "Lookback" 
regarding  product  retrieval  and 
recipient  notification  when  repeat 
donors  have  repeetedly  reactive 
screening  tests  for  antibody  to  Hepatitis 
C  Virus  (Anti-HCV).  The  committee  will 
also  discuss  current  practices 
concerning  donor  testing  and  deferral 
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based  on  alanine  transferase  (ALT) 
testing. 

Closed  committee  deliberations.  On 
December  2, 1993,  the  committee  will 
disciiss  trade  secret  and/or  confidential 
commercial  information  relevant  to  the 
product  license  application  for 
Re^iratory  Syncytial  Virus  Immune 
Globxilin  Intravenous  (Human).  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Circulatory  Syttam  Devlc««  Panel  of 
tho  Madlcal  Devlcaa  Advlaory 
Commlttaa 

Date,  time,  and  place.  December  13 
and  14, 1993,  8:30  a.m.,  Potomac  Inn, 
Ballroom,  Three  Research  Ct.,  Rockville, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  13, 
1993,  8:30  a.m.  to  9:30  a.m.,  unless 

{)ublic  participation  does  not  last  that 
ong;  open  committee  discussion,  9:30 
a.m.  to  3  p.m.;  closed  presentation  of 
data,  3  p.m.  to  4  p.m.;  open  public 
hearing,  December  14, 1993,  8:30  a.m.  to 
9:30  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  3  p.m.;  closed 
presentation  of  data,  3  p.m.  to  4  p.m.; 
Wolf  Sapirstein  or  Ramiah 
Subramanian,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-594- 
2205. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  reconunendations  for  their 
regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  30, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
cominittee  will  discuss  one  or  more 
premarket  approval  applications  for  a 
cardiac  assist  device  and  one  or  more 
interventional  cardiology  device(s). 

Closed  presentation  of  data.  The 
committee  may  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  medical  devices.  This  portion 
of  the  meeting  will  be  closed  to  permit 


discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Dantal  Producta  Panal  Plaqua 
SubcommKtaa  (Nonpraacrlptlon 
Druga)  of  tha  Madlcal  Oavlcaa 
Advlaory  Commlttaa 

Date,  time,  and  place.  December  16 
and  17, 1993, 9  a.m.,  Parklawn  Bldg., 
conference  rm.  G,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  coQunittee  discussion,  December 
16, 1993, 9  a.m.  to  10:45  a.m.;  open 
public  hearing,  10:45  a.m.  to  12  m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
12  m.  to  4  p.m.;  closed  committee 
deliberations  4  p.m.  to  5  p.m.;  open 
committee  discussion,  December  17, 
1993,  9  a.m.  to  10  a.m.;  open  public 
hearing,  10  a.m.  to  12  m.,  unless  public 
participatjon  does  not  last  that  long; 
open  committee  discussion,  12  m,  to 
3:30  p.m.;  closed  committee 
deliberations,  3:30  p.m.  to  4  p.m.; 
Jeanne  L  Rippere  or  Stephanie  Mason, 
Center  for  Drug  Evaluation  and  Research 
(HFD-813),  Food  and  Drug 
Administration,  7520  Standish  PI.. 
Rockville,  MD  20855,  301-594-1187  or 
301-594-1003. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

The  Dental  Products  Panel  of  the 
Medical  Devices  Advisory  Committee 
functions  at  times  as  a  nonprescription 
drug  advisory  panel.  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
nonprescription  drug  products  for 
hiunan  use,  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drugs  on  the  promulgation 
of  monographs  establishing  conditions 
under  which  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  the  general  issues  pending 
before  the  subcommittee.  Those  desiring 
to  make  formal  presentations  should 
notify  the  contact  person  before 
December  10, 1993,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 


Open  committee  discussion.  On 
December  16, 1993,  the  subcommittee 
will  discuss  the  definitions  of  various 
terms  and  conditions  related  to  dental 
plaque,  e.g.,  plaque,  calculus,  and 
gingivitis.  It  will  also  commence  a  more 
detailed  lliscussion  of  dental  plaque  and 
other  dental  accumulations,  including 
discussion  of  the  biochemistry, 
microbiology,  and  development  of 
plaque,  calculus,  pellicle,  etc.  The 
subcommittee  will  also  consider  the 
relationship  of  dental  accumulations  to 
oral  diseases,  such  as  gingivitis, 
periodontitis,  and  dental  caries.  This 
information  will  aid  the  subcommittee 
in  developing  definitions  and 
backgroimd  discussions  for  txibmission 
to  the  full  panel  for  recommendations  to 
the  agency.  On  December  17, 1993,  the 
subcommittee  will  hear  and  discuss  the 
data  and  information  which  has  been 
submitted  relating  to  drug  and  cosmetic 
labeling  for  antiplaque  products. 

Closed  subcommittee  deliberations. 
The  subcommittee  may  discuss  tiade 
secret  and/or  confidential  commercial 
information  related  to  over-the-counter 
drug  products  for  plaque  reduction  and/ 
or  prevention.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  US.C 
552b(c)(4)). 

Each  public  advisory  comnaittee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above.The 
open  public  hearing  portion  of  each 
meeting  shall  be  at  least  1  hour  long 
unless  public  participation  does  not  last 
that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maadmum  time  for  public 
participation,  and  an  open  public 
bearing  may  last  for  whatever  longer 
;>eriod  the  committee  chairperson 
determines  will  fecilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpari  C  of  21  CFR  pari  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  pubbc 
advisory  committees  imder  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
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limitations,  to  Tideotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentatioos  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing's  concliuion,  if  time  permits,  at 
the  chairpersoo's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  tvill 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewea  at  me 
Dockets  Management  Brandi  (KPA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Paridawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  off  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.Q  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosxue  of  which  would  be  a 
clearly  unwarranted  invasion  of 


personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes: 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  dosed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
fiTJStrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
finaiKdal  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatoiy  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records. 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
informatian  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosiire  pursuant  to  the  FACA, 
as  amended;  and,  deUberations  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.Q  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  November  10, 1993. 
Jina  E.  Homay, 

Deputy  Coaanissiona  for  Operations. 
[PR  Doc  93-28159  FUed  11-15-93;  8:45  am] 
BiLUNa  ooof  «i«-«i-r 


HMKh  Car*  Hnancing  Administration 

Provtdar  Raimburaamant  Ravlaw 
Board 

[PflRB-OOI-N] 

Madicara  Program;  Vimhdrawal  of  tha 
Provtdar  Ralmburaamant  Ravtaw 
Board -Haartng  Manual 

AQCNCY:  Provider  Reimbursement 
Review  Board  (PRRB).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Provider  Reimbursement  Review 
Board  (PRRB)  Hearing  Manual  is 
obsolete  in  its  entirety.  The  PRJIB 
Hearing  Manual  is  no  longer  necessary 
because  the  applicable  procedures  for 
the  processing  of  appeals  are  contained 
In  chapter  2900  of  the  Pro\'ider 
Reimbursement  Manual. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  December  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bader  (410)  966-2053. 
SUPPLEMENTARY  MFORMATION:  Under 
section  1878  of  the  Social  Security  Act 
(the  Act),  the  Provider  Reimbursement 
Review  Board  (PRRB)  conducts  hearings 
on  appeals  of  payment  determinations 
for  providers  of  services  participating  in 
the  Medicare  program.  Section  1878(e) 
of  the  Act  authorizes  the  PRRB  to 
establish  the  rules  and  procedures 
necessary  and  appropriate  to  carry  out 
its  duties.  Regiilations  regarding 
provider  reimbursement  determinations 
and  appeals  are  found  at  42  CFR  part 
405,  subpart  R. 

In  July  1978,  the  Board  published  the 
Provider  Reimbiusement  Review  Board 
Hearing  Manual  (PRRB  Pub.  No.  001), 
which  contained  PRRB  procedural 
instructions.  These  procedures  are  also 
set  forth  in  chapter  2900  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  No. 
15-1).  published  by  the  Health  Care 
Financing  Administration. 

Subsequently,  with  the  introduction 
of  the  prospective  payment  systems  for 
hospital  Inpatient  operating  and  capital 
costs,  the  number,  as  well  as  the 
complexity  of  appeals,  has  increased.  As 
a  result,  the  Board  has  adopted  changes 
to  its  procediues,  not  all  of  which  have 
been  reflected  timely  in  either  the  PRI^ 
Manual  or  the  Provider  Reimbursement 
Manual. 

On  September  20, 1993,  we  published 
revised  PRRB  appeals  procedures  in  the 
Provider  Reimbiusement  Manual 
(sections  2920-2926.6,  including 
Appendix  A).  These  procedures 
supersede  the  procedures  contained  in 
the  PRRB  Hearing  Manual.  Because  the 
procedures  in  the  PRRB  Hearing  Manual 
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are  no  longer  up  to  date,  the  Board  has 
decided  to  withdraw  the  manual  in  its 
entirety. 

Therefore,  this  notice  is  to  advise  the 
public  that  the  PRRB  Hearing  Manual  is 
formally  withdrawn  and  the  procedures 
it  contains  are  no  longer  in  effect.  If 
further  modifications  to  the  PRRB 
appeals  procedures  become  necessary, 
they  will  be  made  through  Provider 
Reimbursement  Manual  issuances. 

Authority:  (Section  1878  of  the  Social 
Security  Act  (42  U.S.C  1395oo)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance) 

Dated;  Novembe'- 1. 1993. 
lack  Martin, 

Chairman,  Provider  Reimbursement  Review 
Board,  . 

[FR  Doc.  93-28029  Filed  11-15-93;  8:45  am) 
MLUNQ  CODE  41M-01-# 


DEPARTMENT  OF  THE  irfTERIOR 

Office  of  the  Secretary 

National  Wild  arxi  Scenic  Rivera 
Syatem;  Weatfield  River  and 
Tributariea 

AGENCY:  Office  of  the  Secretary.  DOI. 
ACTION:  Notice  of  approval. 


SUMMARY:  The  SecrBtary  of  the  Interior 
hereby  announces  approval  of  an 
application  by  the  Governor  of 
Massachusetts  to  include  segments  of 
the  Westfield  River,  Massachusetts  and 
tributaries  as  state  administered 
components  of  the  National  Wild  and 
Scenic  Rivers  System. 
FOn  FURTHER  INFORMATION  CONTACT: 
Drew  Parkin.  Rivers,  Trails  and 
Conservation  Program,  National  Park 
Service,  North  Atlantic  Region,  15  State 
Street,  Boston,  Massachusetts  02109, 
617-223-5130  or  Bern  Collins,  Rivers, 
Trails  and  Conservation  Program, 
National  Park  Service,  P.O.  Box  37127 
Washdngton,  DC  20013-7127,  202-343- 
3765. 

SUPPLEMENTARY  INFORMATK>N:  Pursuant 
to  the  authority  granted  the  Secretary  of 
the  Interior  by  section  2  of  the  Wild  and 
Scenic  Rivers  Act  (Pub.  L  90-542.  as 
amended;  16  U.S.C.  1273.  et  seq.)  and 
upon  proper  application  of  the  Governor 
of  the  State  of  Massachusetts,  43.3  miles 
of  the  Westfield  River's  three  branches 
and  its  tributary  Glendale  Brook  are 
hereby  designated  as  state-administered 
components  of  the  National  Wild  and 
Scenic  Rivers  System. 

On  October  16, 1990,  the  Governor  of 
Massachusetts  petitioned  the  Secretary 
of  the  Interior  to  add  43.3  miles  of  the 
Westfield's  three  branches  and  Glendale 


Brook  to  the  National  System.  This  river 
had  been  designated  a  State  Protected 
River  on  September  19. 1990  pursuant 
to  the  Massachusetts  Scenic  and 
Recreational  Rivers  Act.  In  response  to 
the  Governor's  request,  the  Secretary 
conducted  a  complete  review  of  the 
State  application  and  documents 
associated  with  the  designation 
decision.  As  a  result  of  mat  review,  the 
Secretary  has  determined  that  43.3 
miles  of  the  Westfield  and  its  tributaries 
should  be  designated  as  a  State- 
administered  component  of  the  National 
Wild  and  Scenic  Rivers  System,  as 
provided  for  In  section  2(a)(ii)  of  the 
Wild  and  Scenic  Rivers  Act. 

The  State  of  Massachusetts  has 
fulfilled  the  requirements  of  the  Act  by 
designating  these  segments  as  a  "State 
Protected  River"  and  by  adopting  a 
program  of  action  that  will  adequately 
protect  the  river  from  adverse  State 
actions.  The  National  Park  Service 
evaluation  of  the  river  concluded  that 
these  segments  of  the  Westfield  River 
meet  the  criteria  for  scenic  and 
recreational  classification  under  the  Act. 

Accordingly,  the  following  river 
segments  are  classified  as  scenic  or 
recreational  pursuant  to  section  2(b)  of 
the  Act  to  be  administered  by  State  and 
local  government: 

West  Branch:  Scenic— From  the 
upstream  end  of  the  designated  segment 
at  a  railway  bridge  2000  reet 
downstream  of  the  Becket  town  center 
downstream  to  the  town  of  Chester  (10.0 
miles).  Recreational— From  the  town  of 
Chester  downstream  to  the  Huntington/ 
Chester  town  line  (3.8  miles). 

Middle  Branch  and  Glendale  Brook: 
Sce/ijc— Glendale  Brook  (0.4  miles 
upstream  from  confluence  with  Middle 
Branch).  Recreational—  Peru/ 
Worthington  town  line  downstream  to 
the  confluence  with  Kinne  Brook  in 
Chester  (12.6  miles). 

East  Branch:  Recreational— From  the 
Windsor/Cummington  town  line  8.0 
miles  downstream  to  where  Route  9 
diverges  from  the  river.  Scenic — ^From 
the  downstream  end  of  the  recreational 
segment  to  the  Knightville  reservoir  (8.5 
miles). 

This  action  is  taken  following  public 
involvement  and  consultation  with  the 
Departments  of  Agriculture,  Army, 
Energy  and  Transportation,  the  Federal 
Energy  Regulatory  Commission,  and  the 
U.S.  Environmental  Protection  Agency 
as  required  by  section  4(c)  of  the  Wild 
and  Scenic  Rivers  Act.  A  45-d8y  period 
for  public  comment  on  the  State's 
application  and  river  management  plan 
and  on  the  environmental  assessment  of 
the  proposed  national  designation  was 
provided  from  February  12. 1993,  to 


March  30, 1993.  All  comments  received 
have  been  carefiilly  considered. 

Notice  is  hereby  given  that  effective 
upon  this  date,  the  above-described 
river  segments  are  approved  for 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System  to  be  administered 
by  the  Commonwealth  of 
Massachusetts. 

Dated:  November  2. 1993. 
BrucaBthbitU 
Secretary  of  the  In  tenor 
(FR  Doc.  93-27616  Filed  11-15-93;  8:45  am) 

eRJJNO  COOC  4310-70-M 


Bureau  of  Land  Management 
[WY-060-04-41 20-03;  WYW124783] 

Coal— £agle  Butta  Maintenance  Tract, 
WY 

AGENCY:  BLM,  Interior. 

action:  Notice  of  public  hearing,  Eagle 

Butte  Maintenance  Tract 

SUMMARY:  This  Notice  corrects 
typographical  errors  In  the  Notice  of 
Public  Hearing,  Eagle  Butte 
Maintenance  Tract,  WYW124783,  which 
appeared  in  the  Federal  Register  on 
October  26, 1993,  (58  FR  57818).  These 
typographical  errors  occurred  in  the 
section  titled,  SUPPt.EMENTARY 
INFORMATION",  lines  14,  28,  and  32. 
which  appeared  in  the  second  colunm 
on  page  57618.  In  line  14,  the  number 
"158,631,112  million  "is  corrected  to 
read  "159  million".  In  line  28,  the  word 
"to"  between  the  words  "The  addition" 
and  "the  above"  is  corrected  to  read 
"or.  In  line  32,  the  number 
"182,859,470  million"  is  corrected  to 
read  "183  million".  The  result  is  that 
the  Section  titled,  "SUPPLEMENTARY 
INFORMATION",  should  read  as  follows 
(corrections  bolded): 
SUPPLEMENTARY  MFORMATXM:  AMAX 
Land  Company  has  filed  a  coal  lease 
application  with  the  Bioreau  of  Land 
Management  (BLM)  pursuant  to 
provisions  of  43  CFR  3425.1  as  a  lease 
by  application  (LBA)  for  the  following 
land  located  in  Campbell  County, 
Wyoming: 

T.  51  N.,  R.  72W..  6th  P.M.,  Wyoming 
Sw:.  33:  Lots  1-3  (All),  Lots  ft-10  (All)  EVj 
of  Lot  11,  EV4  of  Lot  14,  Lots  15-16  (AH); 
Sec.  34:  Lots  3-6  (All),  LoU  9-16  (All) 
Total  Applied  For  914.535  sow  more  or 

less,  containing  estimated  la-place  coal 

reserves  of  159  miDion  tons. 

To  prevent  a  potential  coal  bypass 
situation  in  the  future,  the  BLM  is 
considering  adding  additional  land  to 
the  tract.  The  legal  description  of  the 
land  in  Campbell  Cotmty,  WycMning, 
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proposed  for  addition  to  the  Eagle  Butte 
LBA  tract  by  the  BLM  is  as  follows: 

T.  51  N..  R.  72  W.,  6th  P.M.,  Wyoming 

Sac.  28:  WVi  of  Lot  13; 

S«:.  33:  Lot  4,  EVi  of  Lot  5.  W>/i  of  Lot  11, 
EVi  of  Lot  12,  and  WVi  of  Lot  14. 

Total  PropoMd  To  B«  Added  By  BLM: 
144.645  acrec  more  or  lesi. 

The  addition  of  the  above  land  would 
bring  the  total  acreage  in  the  tract  to: 
1,059.175  acres  more  or  less,  containing 
estimated  in-place  reserves  of  183 
million  tons. 

The  lease  application  area  is 
contiguous  with  the  Eagle  Butte  Mine, 
operated  by  AMAX  Coal  West,  Inc. 
AMAX  proposes  to  lease  the  proposed 
Eagle  Butte  tract  as  a  maintenance  tract 
for  the  Eagle  Butte  Mine.  Written 
comments  will  be  accepted  from  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register  through  November  30, 
1993.  Comments  may  be  submitted  in 
writing  or  expressed  verbally  at  the 
hearing.  The  balance  of  the  Notice  of 
Public  Hearing  remains  unchanged. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Doelger.  Casper  District  Office. 
(307)  261-7600.  or  Laura  Steele. 
Wyoming  State  Office  (307)  775-6250. 
LynnE.  Ruat, 

Chief.  Branch  ofWmng  Law&  Solid  Minerals. 
(FR  Doc.  93-28052  Filed  11-15-93;  8:45  am] 

MLUNQ  COOC  4310-19-M 


[WY-040-04-411O-03J 

Environmental  Impact  Statement;  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  (EIS) 

on  the  proposed  development  of  the 

Stagecoach  Draw  Unit  in  southwest 

Wyoming. 

SUMMARY:  Local  scoping  has  occurred 
and  as  a  result,  a  decision  has  been 
made  to  prepare  an  Environmental 
Impact  Statement  on  the  proposed 
development  of  the  Stagecoach  Draw 
Unit.  Texaco  Exploration  and 
Production.  Inc.  has  notified  the  Bureau 
of  Land  Management  (BLM),  Green 
River  Resource  Area  of  their  intent  to 
drill  natural  gas  wells  in  Sweetwater 
Coimty.  Wyoming.  The  unit  is  located 
in  portions  of  Townships  22,  23,  24 
North,  Range  107. 108  West.  6th 
Principal  Meridian,  an  area  of 
approximately  23,574.68  acres. 
Development  would  entail  drilling  up  to 
60  wells  on  a  320  acre  spacing  over  a 
five  to  seven  year  period.  One 
exploratory  well  has  been  drilled  and 
two  confirmation  wells  have  been 
approved  for  drilling. 


Facilitiies  include  access  roads,  well 
pad  sites,  natural  gas  gathering  system. 
electrical  distribution  system,  central  or 
individual  well  tank  battery,  and 
possibly  a  natural  gas  processing  plant 
site  and  compressor  site.  In  addition,  a 
natural  gas  transmission  system  will  be 
required.  Issues  identified  during  local 
scoping  include  potential  impacts  to 
Sublette  Pronghom  Antelope  Herd. 
White  Mountain  Wild  Horse  Herd 
Management  Area,  ground  and  surface 
water  resources  including  the  Big  Sandy 
River  and  the  Green  River,  fisheries. 
T&E  animal  and  plant  species,  and 
cumulative  impacts  including  potential 
impacts  to  Seedskadee  National  Wildlife 
Refuge  located  downstream  from  the 
project  area. 

DATES:  Comments  and  requests  to  be 
placed  on  the  mailing  list  will  be 
accepted  on  or  before  December  16. 
1993. 

ADDRESSES:  Comments  and  mailing 
requests  should  be  sent  to  Teresa 
Deakins,  Bureau  of  Land  Management, 
Rock  Springs  District  Office,  P.O.  Box 
1869,  Rock  Springs.  WY  82902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Deakins  307-382-5350,  Bill 
LeBanon  or  Don  Judice  307-362-6422. 
SUPPLEMENTARY  INFORMATION:  The  action 
to  be  analyzed  in  the  EIS  consists  of  the 
construction,  operation  and 
maintenance  of  a  natuiral  gas  field 
development  project.  In  addition  to  the 
proposed  action  of  a  320  acre  spacing 
drilling  prt)gram,  one  alternative  will 
address  impacts  of  a  160  acre  spacing 
drilling  scenario. 

Dated:  November  9, 1993. 
F.  William  Eikaobeny, 

Associate  State  Director. 

(FR  Doc.  93-28154  Filed  11-15-93;  8:45  am) 

MLLMO  COOC  43ie-M-y 


[CA-05(H)2-4333-05,  CACA  32730) 

Realty  Action;  Exchange  of  Public  and 
Private  Lands.  Shaata  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  Notice  of  realty  action;  exchange 
of  public  and  private  lands  in  Shasta 
County.  California. 

SUMMARY:  The  following  described 

Eublic  lands  and  mineral  estates  are 
sing  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716).  The 
subject  lands  will  be  exchanged  imder 
case  file  CACA  32730  and  not  under 
exchange  case  CACA  30114. 

Shasta  Coimty 


Selected  Lands 

M.D.M..T.  31N..R.5W.. 
Sec.  5,  Lots  12, 14. 15.  32N.,  R.  5W.. 
Sec  32.  Lots  184. 186. 187, 188, 189. 190. 

191. 192. 193, 194. 195, 196, 198.  199. 

200,  201,  202,  203,  204,  205,  206,  207, 

208,  218,  219,  220.  221.  222,  223,  224, 

225,  226. 

Totaling  127.21  acres. 

In  exchange  for  all  or  a  portion  of  the 
above  land  the  United  States  will 
acquire  the  folloMring  described  land  in 
Shasta  Cc  unty  fit)m  David  Woodfill, 
1707  Placer  Street.  Redding,  California 
96001. 

OCEsred  Private  Land 

Shasta  County 

M.D.M.,T.31N.,R6W., 
Section  11.  E2.  319.6±  acres. 

DATES:  This  notice,  as  provided  in  43 
CFR  2201.1(b).  shall  segregate  the  public 
lands  proposed  for  exchange.  By 
publication  of  this  notice,  diose  vacant, 
unappropriated  and  unreserved  public 
lands  described  above  are  segregated 
from  settlement,  location  and  entry 
imder  the  public  land  laws,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  The  segregative  effect  shall 
terminate  upon  issuance  of  patent,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or  two 
(2)  years  from  the  date  of  this  notice, 
whichever  occurs  first. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  exchange  is  to  acquire 
non-Federal  lands  which  have  value  for 
recreation  and  are  located  between 
Bureau  of  Land  Management  and 
National  Park  Service  lands. 

The  value  of  lands  to  be  exchanged 
will  be  approximately  equal.  Full 
equalization  of  values  will  be  achieved 
by  adjustment  of  selected  land  acreage 
and/or  payment  to  the  United  States  by 
David  Woodfill  in  an  amount  not  to 
exceed  25  percent  of  the  total  value  the 
lands  to  be  transferred  out  of  public 
ownership.  Lands  to  be  transferred  from 
the  United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

1.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30,  1980  (43  U.S.C.  945). 

2.  Authorized  pipelines,  power  lines, 
roads,  highways,  telephone  lines, 
mineral  leases,  and  any  other  authorized 
land  uses  will  be  identified  as  prior 
existing  rights. 

3.  Reservation  to  protect  the  riparian 
corridor  of  Salt  Creek  and  its  tributaries 
per  Executive  Orders  11988  and  11990. 

4.  All  necessary  clearances  for 
archaeology,  rare  plants  and  animals, 
and  hazardous  materials  shall  be 
obtained  prior  to  conveyance  of  title. 
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FOR  FURTHER  MF0RMAT10N  CONTACT: 

Infonnation  concerning  this  exchange  is 
available  from  Howard  Matzat  at  the 
Redding  Resource  Area  OfSce,  355 
Hemsted  Dr.,  Redding,  California  96002; 
(916)  224-2100.  For  a  period  of  forty- 
five  (45)  days  interested  parties  may 
submit  comments  to  Mark  Morse,  Area  " 
Manager,  at  the  above  listed  address. 
Comments  on  exchange  parcels  shoiild 
be  written  and  identify  the  subject 
parcel. 

Mu-kT.  Morse, 

Redding  Resource  Ana  Manager. 
(FR  Doc.  93-28018  Filed  11-15-93;  8.45  am] 


60461 


BaiJN«  CODE  4310-40-M 


ICO-050-4210-04;  COC-W7831 
Realty  Action;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Notice  of  realty  action;  exchange 
of  public  land  in  Boulder  County, 
Colorado;  correction. 

summary:  The  following  described  land 
has  been  found  suitable  for  disposal  by 
exchange  under  sec.  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  use  1716): 

TIN,  R.71W.  Sixth  P.M..  CO 
Sec.  18:  Lot  45 
Containing  4.12  acres. 

This  parcel  wax  inadvertently  omitted 
from  Federal  Register  Docimient  92- 
1769,  page  2925,  published  Friday. 
January  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stu  Parker  at  (719)  275-063f. 
Danni«  K.  Sparks. 
District  Manager. 
IFR  Doc  93-28019  Filed  11-15-93;  8:45  am) 

BiUJNa  CODE  431*^JB-M 


[CA-C5(M333-02] 

Occupancy  and  Camping  Stay  Umlts; 
Ukiah  Olatrlct,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  occupanc)'  and  camping 
stay  limit  applies  to  designated 
campgrounds,  and  to  undeveloped 
Bureau  of  Land  Management 
administered  public  lands  (that  are  not 
closed  to  camping)  within  the  Ukiah 
District,  CaUfomia.  Persons  may  camp 
on  these  public  lands  for  a  period  of  not 
more  than  14  days  during  any  calendar 
yoar,  in  each  of  the  District's  three 
Resource  Area — ^Redding,  Clear  Lake 
and  Areata.  The  14  day  limit  may  be 


reached  either  through  a  number  of 
separate  visits,  or  through  14  days  of 
continuous  occupation.  After  the  14th 
day  of  occupation,  campers  will  not  be 
permitted  to  camp  within  that  Resource 
Area  for  the  remainder  of  the  calendar 
year.  Under  special  circumstances  and 
upon  request,  the  authorized  officer  may 
given  written  permission  for  extension 
ofthe  14  day  limit. 

Camping  is  defined  as  the  use  of  tents 
or  shelters  of  natural  or  synthetic 
material,  preparing  a  sleeping  beg  or 
bedding  material  for  use,  or  mooring  of 
a  vessel,  or  parking  a  vehicle  or  trailer 
for  the  apparent  purpose  of  occupapcy. 
Occupancy  is  defined  is  the  taking, 
maintaining  or  holding  possession  of  a 
camp  or  residence  on  public  land,  either 
by  personal  presence  or  by  leaving 
property  on  the  site.  Vehicles  or 
property  left  unattended  to  hold  sites 
may  be  subject  to  impoundment 

Unless  elsewhere  authorized,  any 
vehicle,  trailer,  campw.  or  vessel  left 
unattended  on  public  lands  for  more 
than  10  days,  or  at  a  developed 
recreation  site  for  mora  than  72  hoin«, 
will  be  considered  abandoned  and  may 
be  impounded  by  the  Authorized 
Officer  through  the  use  of  local  towing 
and  impounding  services.  This  property 
will  subsequently  be  subject  to  State 
and/or  county  laws  or  ordinances 
affecting  tbe  disposal,  sale  or 
destruction  of  such  property. 

EFFECTIVE  DATE:  November  18, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT. 

Robert  Wick.  Recreation  Planner,  Uldah 
District  Office,  (707)  462-3873. 

SUPPLEMENTARY  INFORMATION:  This 
occupancy  and  camping  stay  limit  is 
being  established  to  provide  consistency 
and  uniformity  for  the  camping  public 
on  Bureau  of  Land  Management 
administered  lands  throughout  the 
Ukiah  District,  Cahfomia,  and  to 
prevent  user  conflicts  by  providing 
equal  opportunities  to  camp  in  given 
areas.  Establishment  of  this  length  of 
stay  limit  is  also  to  assist  tbe  Bureau  in 
reducing  the  incidence  of  imauthorized 
occupancy  of  public  lands  in  the  name 
of  recreational  camping.  These 
supplementary  rules  do  not  supersede 
camping  and  occupancy  rules 
developed  for  special  areas  or 
emergency  situations. 

Authority  for  this  stay  is  contained  in 
CFR  title  43,  chapter  n,  part  8360, 
subparts  8364.1  and  8365.1-2(a). 
Violations  of  the  supplementary  rules 
under  authority  of  43  CFR  8365.1-2  are 
subject  to  a  fine  not  exceed  $100,000 


and/cHT  imprisonment  not  to  exceed  12 

months. 

David  E.  Howvll, 

District  Manager. 

[FR  Doc  93-28017  Filed  11-15-93;  8:45  am) 

BUJNQ  COOe  4S10-M4I 


pt>-«42-04-4060-02] 

Rling  of  PlaU  of  Survty,  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  November  4, 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  Mineral  Sutvbt  No.  1541, 
Idahoan  Placer,  the  subdivliion  of 
section  25  and  a  metes-and-bounds 
mrrey  in  section  25,  Township  6  North, 
Range  5  East,  Boise  Meridian,  Idaho, 
Group  No.  833,  was  accepted  November 
1, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forwst  Service. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho  83706. 

Dated:  November  4, 1993. 
DuaseE.OlMn, 

Chief  Cadastral  Sumyor  for  Idaho. 
[FR  Doc.  93-28016  Filed  11-15-93;  8:45  am) 
BKUNQ  CODE  OlO-eO-M 


Minerals  Management  Sarvtca 
[FES  03-251 

Gulf  of  Mexico  Region;  AvaUabUlty  of 
the  Fin.3(  Envlronmantal  Impact 
Stat^mvit  for  Proposed  Central  and 
Western  Gulf  of  Mexico  Sales  147  and 
150 

Tee  Minerals  Management  Service 
has  prepared  a  final  Environmental 
Impact  Statement  (EIS)  relating  to 
proposed  1994  Outer  Continental  Shelf 
Iocs)  Oil  and  Gas  Lease  Sales  147  and 
150  in  the  Central  and  Western  Gulf  of 
Mexico.  The  proposed  Central  Gulf  Sale 
147  will  offer  for  lease  approximately  29 
million  acres,  and  the  Western  Gulf  Sale 
150  will  offer  approximately  26  million 
acres. 

Single  copies  ofthe  final  EIS  can  be 
obtained  from  the  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region, 
Attention:  Public  Information  Office, 
1201  Elmwood  Park  Boulevard,  room 
114,  New  Orleans,  Louisiana  70123. 
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Copies  of  the  final  EIS  will  also  be 
available  for  review  by  the  public  in  the 
following  libraries: 

Texas 

Austin  Public  Library,  402  West  Ninth 

Street,  Austin 
Houston  Public  Library,  500  McKinney 

Street,  Houston 
Dallas  Public  Library.  1513  Young 

Street,  Dallas 
Brazoria  County  Library,  410  Brazoport 

Boulevard,  Freeport 
LaRatama  Library,  505  Mesqmte  Street. 

Corpus  Christ! 
Texas  Southmost  College  Library,  1825 

May  Street.  Brownsville 
Rosenberg  Library.  2310  Sealy  Street, 

Galveston 
Texas  State  Library,  1200  Brazos  Street, 

Austin 
Texas  AJcM  University,  Evans  Library, 

Spence  and  Lubbock  Streets, 

College  Station 
University  of  Texas.  Lyndon  B.  Johnson 

School  of  Public  Affairs  Library, 

2313  Red  River  Street,  Austin 
The  University  of  Texas  at  Dallas 

Library,  2801  North  Floyd  Road, 

Richardson 
Lamar  University,  Oay  Library,  Virginia 

Avenue,  Beaumont 
East  Texas  State  University  Library, 

2600  Neal  Street.  Commerce 
Stephen  F.  Austin  SUte  University, 

Steen  Library,  Wilson  Drive, 

Nacogdoches 
University  of  Texas,  2l8t  and  Speedway 

Streets,  Austin 
University  of  Texas  Law  School.  Tarlton 

Law  Library,  727  East  26th  Street, 

Austin 
Baylor  University  Library,  13125  Third 

Street.  Waco 
University  of  Texas  at  Arlington.  701 

South  Cooper  Street,  Arlington 
University  of  Houston-University  Park. 

4800  Calhoun  Boulevard,  Houston 
University  of  Texas  at  El  Paso.  Wi^s 

Road  and  University  Avenue,  El 

Paso 
Abilene  Christian  University,  Margaret 

and  Herman  Brown  Library,  1600 

Campus  Court.  Abilene 
Texas  Tech  University  Library,  18th  and 

Boston  Streets,  Lubbock 
University  of  Texas  at  San  Antonio, 

John  Peace  Boulevard.  San  Antonio. 

Louisiana 

Tulane  University,  Howard  Tilton 

Memorial  Library,  7001  Freret 

Street,  New  Orleans 
Louisiana  Tech  University,  Prescott 

Memorial  Library.  Everet  Street, 

Ruston 
New  Orleans  Public  Library,  219  Loyola 

Avenue,  New  Orleans 
University  of  New  Orleans  Library, 

Lakeshora  Drive,  New  Orleans 


Louisiana  State  University  Library,  760 

Riverside  Road,  Baton  Rouge 
Lafayette  Public  Library,  301  W. 

Congress  Street,  Lafayette 
Calcasieu  Parish  Library,  411  Pujo 

Street.  Lake  Charles 
McNeese  State  University.  Luther  E. 

Frazar  Memorial  Library.  Ryan 

Street.  Lake  Charles 
Nicholls  State  University,  NichoUs  State 

Library,  Leighton  Drive,  Thibodaux 
University  of  Southwestern  Louisiana, 

Dupre  Library,  302  E.  St.  Mary 

Blvd.,  LafayeUe 
LUMCOM,  Library.  Star  Route  541. 

Chauvin 

MissiMippi 

Harrison  County  Library,  14th  and  21st 

Avenues,  Gulfport 
Gulf  Coast  Researcn  Lab.,  Gunter 

Library,  703  East  Beach  Drive, 

Ocean  Springs 

Alabama 

Auburn  University  at  Montgomery, 

Library,  Taylor  Road,  Montgomery 
University  of  Alabama  Libraries,  809 

University  Boulevard  East. 

Tuscaloosa 
Mobile  Pubhc  Library.  701  Government 

Street.  Mobile 
Montgomery  Public  Library,  445  South 

Lawrence  Street,  Montgomery 
Gulf  Shores  Public  Library,  Municipal 

Comolex.  Route  3,  Gulf  Shores 
Dauphin  Island  Sea  Lab,  Marine 

Environmental  Science  Consortiimi, 

Library,  Bienville  Boulevard, 

Dauphin  Island 
University  of  South  Alabama. 

University  Boulevard,  Mobile 

Florida 

University  of  Florida  Libraries, 

University  Avenue,  Gainesville 
Florida  A&M  University.  Coleman 

Memorial  Library,  Martin  Luther 

King  Boulevard,  Tallahassee 
Florida  State  University,  Strozier 

Library.  Call  Street  and  Copeland 

Avenue,  Tallahassee 
Florida  Atlantic  University,  Library, 

20th  Street,  Boca  Raton 
University  of  Miami  Library,  4600 

Rickenbacker  Causeway,  Miami 
University  of  Florida.  Holland  Law 

Center  Library.  Southwest  25th 

Street  and  2nd  Avenue,  Gainesville 
St.  Petersburg  Public  Library,  3745 

Ninth  Avenue  North,  St.  Petersburg 
West  Florida  Regional  Library,  200  West 

Gregory  Street,  Pensacola 
Northwest  Regional  Library  System,  25 

West  Government  Street,  Panama 

aty 

Leon  County  Public  Library,  127  North 
Monroe  Street.  Tallahassee 

Lee  County  Library,  3355  Fowler  Street. 
Fort  Myers 


Charlotte-Glades  Regional  Library 

^stem,  2280  NW  Aaron  Street,  Port 

Charlotte 
Tampa-Hillsborough  County  Public 

Library  System,  800  North  Ashley 

Street,  Tampa 
Key  Largo  Public  Library,  99551  No.  3 

Overseas  Highway,  Key  Largo 
Selby  Public  Library,  1001  Boulevard  of 

the  Arts,  Sarasota 
Collier  County  Public  Library.  650 

Central  Avenue,  Naples 
Marathon  Public  Library,  3152  Overseas 

Highway,  Marathon 
Monroe  County  Public  Library,  700 

Fleming  Street,  Key  West. 

Dated:  November  10, 1993. 

Thomas  GanihoMr. 

Associate  Dinctorfor  Offshore  Mineral 
Management. 

Approved: 

Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Affairs. 

[FR  Doc  93-28083  Filed  11-15-93;  8:45  am] 
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Outer  Continental  Shalf  Advisory 
Board,  Gulf  of  Maxico  Regional 
Tachnlcal  Working  Group;  Maating 

agency:  Minerals  Management  Service, 

Interior. 

ACTKM:  Notice  of  Gulf  of  Mexico 

Regional  Technical  Working  Group 

(RTWG)  meeting. 

SUMMARY:  Notice  of  this  meeting  is 
issued  in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  The  Gulf  of  Mexico  RTWG 
meeting  will  be  held  December  13. 
1993,  at  the  Hotel  Inter-Continental,  444 
St.  Charles,  New  Orleans,  Louisiana. 

The  meeting  will  be  held  beginning  at 
1  p.m.,  December  13, 1993.  Agenda 
items  are  as  follows: 

•  Roundtable  Discussion. 

•  Shell's  Mars  Discovery. 

•  Status  of  Environmental  Studies 
Program. 

•  National  Park  Service  Presentation 
on  Beach  Debris. 

•  MMS  Bonding  Requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
This  meeting  is  open  to  the  public. 
Individuals  wishing  to  make  oral 
presentations  to  the  committee 
concerning  agenda  items  should  contact 
Ms.  Ann  Hanks  of  the  Gulf  of  Mexico 
OCS  Regional  Office  at  (504)  736-2589 
by  December  1, 1993.  Written 
statements  should  be  submitted  by 
December  8, 1993,  to  Ms.  Hanks  at  1201 
Elmwood  Park  Boulevard,  Jefferson. 
Louisiana  70123-2394. 
SUPPLEMENTARY  MFORMATKM:  The  Gulf 

of  Mexico  RTWG  advises  the  Director  of 
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the  Minerals  Management  Service  on 
technical  matters  of  regional  concern 
regarding  offshore  prelease  and 
postlease  sale  activities.  The  RTWG 
membership  consists  of  representatives 
from  Federal  Agencies,  the  coastal 
Stales  of  Alabama,  Florida,  Louisiana, 
Mississippi,  and  Texas,  the  petroleum 
industry,  the  environmental 
community,  and  other  private  interests. 

Dated:  November  4, 1993. 
ChriiCOynM. 

Acting  Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

(PR  Doc.  93-28015  Filed  11-15-93;  845  ami 

BiUJNOCOOE  431IMHMI 


National  Park  Service 

Nationai  Raglstar  of  Historic  Placet; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  6, 1993.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  December  1, 
1993. 

Carol  D.  Shull, 
Chief  of  Registration,  National  Register. 

COLORADO 

Huer&no  County 

Lamme  Hospital,  314  S.  Main  St.,  La  Veta, 
93001376 

COJ^NECnCUT 

Middlesex  County 

Stair  Mill,  Jet.  of  Middlefield  St.  and  Beverly 
Heights,  Middletown,  93001379 

New  London  County 

Cogswell,  Edward,  House,  1429  Hopeville 
Rd.,  Griswold,  93001378 

Windham  County 

Chandler,  Capt.  Seth,  House,  55  Converse  St., 
East  Woodstock,  93001380 

HAWAn 

Honolulu  County 

Malia  (Hawaiian  canoe).  Jet.  of  Kapiolani 
Blvd.  and  McCully  St.,  SE  comer, 
Honolulu,  93001385 

MONTANA 

Toole  County 

Bethany  Luthertm  Church,  0.25  mi.  S  of  Gus 
Blaze  Rd.,  Oiknont  vicinity,  93001375 


NEWHAMPSHIKE 
Rockingham  County 

Higgin  Memorial  Library,  Jet.  of  Portsmouth 
Ave.  (NH  101)  and  Stratham  Rd.,  SE 
comer,  Stratham,  93001381 

NEW  JERSEY 

Burlington  County 

High  Street  Historic  District.  Roughly,  High 
St.  from  Pearl  St.,  to  Federal  St., 
Burlington,  93001386 

TENNESSEE 

Knox  County 

Russell.  Avery,  House  (Boundary  Decrease), 
11409  Kingston  Pike,  Farragut,  93001387 

Madison  County 

Walsh,  WUliam  Kirby,  House,  204  E 
Deaderlck  St.,  Jackson,  93001374 

VERMONT 

Chittenden  County 

Burlington  Bay  Horse  Ferry,  Address 
Restricted,  Burlington  vicinity,  93001384 

WYOMING 

Fremont  County 

Twin  Pines  Lodge  and  Cabin  Camp,  218  W. 
Ramshom,  Dulx)is,  93001382 

Sweetwater  County 

Rock  Springs  Elks'  Lodge  No.  624,  307  C  St., 
Rock  Springs.  93001383 

IfR  Doc.  93-28155  Filed  11-15-93;  8:45  am) 
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INTERSTATE  COIMIMERCE 
COMMISSION 

[Docket  No.  AB-12;  Sub-No.  168X] 

Southam  Pacific  Transportation  Co.; 
Abandonment  Exemption;  In  Merced 
and  Fraano  Counties,  CA 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — ^Exempt  Abandonments  to 
abandon  the  18.73  mile  portion  of  the 
West  Side  Line  from  milepost  141.17,  at 
or  near  the  Los  Banos  rail  station,  in 
Merced  County,  to  milepost  159.90,  at 
or  near  the  Oxalis  rail  station,  in  Fresno 
County,  CA. 

SPT  has  certified  that:  (Ij  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  tiie  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 


49  CFR  1105.7  (environmental  report), 
49  CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (new6i>aper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — ^Abendonment — Goshen,  360  ICC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  16, 1993,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,!  formal  expressions  of  intent  to 
file  an  OFA  imder  49  CFR 
1152.27(c)(2),>  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  »  must 
be  filed  by  November  26, 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  imder  49  CFR  1152.28  must 
be  filed  by  December  6, 1993,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A. 
Laakso,  General  Attorney,  Southern 
Pacific  Transportation  Company, 
Southern  Pacific  Bmlding,  One  Market 
Plaza,  Room  846,  San  Francisco,  CA 
94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

SPT  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  and 
historic  resoiuces.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  November  19, 1993.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEE  (room  3219,  Interstate 


<  A  slay  will  ba  Usued  routinely  by  the 
CommUsion  In  thoM  procaadlngs  where  an 
Informed  decision  on  tDvlronmaDtal  iMua* 
(whethw  raised  by  •  party  or  by  the  Commiuion't 
Section  of  Energy  and  Enviromnant  in  Its 
independent  InvMdgation)  cannot  be  made  before 
the  eiSective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Senica  Rail  Linet,  S  I.C.CZd 
377  (loas).  Any  entity  seeking  •  stay  on 
anviromsmtal  concanu  i*  encouraged  to  file  Iti 
request  as  soon  as  possible  in  order  to  permit  thii 
Commission  to  review  and  act  on  the  request  before 
the  eSectiva  data  of  this  exemption. 

*  See  Exampt.  of  Rail  Abandomaeni — Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1967). 

>  The  Commission  «rlU  accept  lala-flled  trail  use 
statements  as  long  as  It  retains  )urisdictlon  to  do  so. 
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Conunercs  Commission.  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/reil  banking 
conditions  will  be  Imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  5, 1993. 

By  the  Commisaion.  David  M.  Konschnik. 
Dii«ctar,  Office  of  Proceedings. 
Sldnay  L.  Strickland.  Jr.. 
Socntary. 
(FR  Doc  93-2800S  Piled  ll-lS-03;  8:45  am] 


DEPARTMENT  OF  LABOR 

EmpioymwTt  and  Training 
Adminlatration 

[TA-W-a8.M1 :  TA-W-28.M1  A] 

Batten  Manufacturing  Co.,  Inc. 
Fayatta,  AU  and  Alabama  Employaa 
Sarvtcaa,  Inc.,  Fayatta,  AL;  Amandad 
Cartiflcadon  Regarding  Eligibility  To 
Apply  for  Worlcar  Adjuatmant 
Asslatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.Q  2273)  the 
Department  of  Labor  issues  a 
Certification  of  Eligibility  to  Apply  for 
Worlcw  Adjustment  Assistance  on 
October  26. 1093.  applicable  to  all 
workers  of  the  subject  firms.  The 
certification  will  soon  be  published  in 
the  Fodaral  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  Betten  Manufacturing 
Company.  Inc.,  Fayette.  Alabama.  The 
findings  show  that  most  of  the  workers 
were  leased  from  the  Alabama 
Employee  Services.  Inc.,  Birmingham, 
Alabama.  The  leased  workers  at  Betten 
Manufacturing  in  Fayette,  Alabama 
worked  exclusively  for  Betten 
Manufacturing. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  leased  workers  at  Betten 
Manufacturing  who  ware  separated  as  a 
result  of  the  adverse  impact  of  imported 
jackets,  raincoats,  knit  shirts  and  shorts. 

Also,  the  Department  is  including  a 
termination  date  of  January  1. 1993 
since  the  Fayette.  Alabama  plant  of 
Betten  Manufacturing  ceased  operations 
on  October  23. 1992. 

The  amended  notice  applicable  to 
TA-W-2a.961  is  hereby  issued  as 
follows: 


All  worker*  of  Betten  Manufacturixig 
Company,  Inc.,  Fayette,  Alabama  Including 
Iaa«ed  workers  of  Alabama  Employee 
Senrices  who  were  employed  exclusively  for 
Betten  Manufacttiring  Company,  Inc.,  in 
Fayette,  Alabama  and  who  were  engaged  in 
the  production  of  jackets,  knit  shirts, 
raincoats  and  shorts  and  who  became  totally 
or  pertially  separated  from  employment  on  or 
after  August  5, 1992  and  before  January  t, 
1993  are  eligible  to  apply  for  adjustment 
'  assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  November 
2. 1993. 

MaiTlaM.FMks. 

DinctoT,  OfpCB  of  Trade  Adjustment 

Assistance. 

(FR  Doc  93-28093  Piled  ll-lS-93:  8:45  am) 

MUJNQ  COM  4S1»4e-M 


rrA-W-2S427) 

Carborundum  Co.,  Monofrax 
Rafractoriaa  DIvlalon,  Falconer.  NY; 
Afflrmativa  Determination  Regarding 
Application  for  Raconaldaratlon 

On  September  27, 1993.  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  August  27, 
1993  and  published  in  the  Federal 
Register  on  September  17. 1903  (58  FR 
48678). 

The  petitioner  stated  that  the 
Department  should  have  investigated 
fusion  cast  refiactory  products  instead 
of  refractories. 

Conclusioii 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington.  DC,  thU  2nd  day  of 
November  1993. 

Stej^MB  A  Wandnar, 

Deputy  Director,  Office  of  Legislation  S- 
Actuarial  Services,  Unemployment  Insurance 
Service. 

(FR  Doc  93-28090  Filed  11-15-93;  8:45  am] 
MLUNO  COOC  «1fr40-H 


n'A-W-2a,822] 

Ganaral  Elactro  Machanical  Corp. 
(QEMCOR),  Buffalo,  NY;  Amandad 
Certification  Regarding  Eligibility  To 
Apply  for  Worlcar  Adjuatmant 
Aaalatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  27. 1993,  applicable  to  all 
workers  of  the  subject  hna  engaged  in 
the  production  of  riveting  machines. 
The  certification  notice  was  published 
in  the  Federal  Register  on  October  21. 
1993  (58  FR  54377). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  A  few 
workers  were  laid  off  prior  to  the 
Department's  impact  date  of  November 
1, 1902.  The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  Imports.  Accordingly,  the 
Department  is  amending  the 
certification  with  a  new  impact  date  of 
July  20, 1992. 

'The  amended  notice  applicable  to 
TA-W-28.922  is  hereby  issued  as 
follows: 

All  workers  of  General  Electric  Mechanical 
CorporaUon  (GEMCOR).  Buffalo.  New  York 
engaged  in  the  production  of  riveting 
machines  who  became  totally  or  partially 
separated  from  employment  on  or  after  July 
20, 1992  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC.  this  November 
4, 1993. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  93-28091  Filed  11-15-93;  8:45  am] 

■NJJNQ  COOC  4Sie-S0-M 


rrA-W-28.797] 

H.F.S.  Apparai  Manufacturing,  Inc., 
Walaaport.  PA;  Amandad  Cartiflcation 
Regarding  Eligibility  To  Apply  for 
Worker  Adjuatmant  Aaalatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  7. 1993.  applicable  to  all 
workers  of  H.F.S,  Apparel 
Manufacturing.  Inc.,  Weisspoit 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  September 
22. 1993  (58  FR  49321). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  subject 
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certification.  The  investigatioD  findings 
show  that  a  merger  occurred  in  February 
between  W.F.  Hofford,  Inc.,  and  Dee 
Ann  Sportswear  which  were  located  in 
the  same  building  in  Welssport.  The 
new  company  became  H.F.S.  Apparel 
Manufacturing.  The  workers  at  H.F.S. 
Apparel  Manufacturing  produced  the 
same  products  as  that  produced  by  W.F 
Hofford,  Inc.  and  Dee  Ann  Sportswear. 

The  Department  is  also  establishing  a 
termination  date  of  November  1, 1993 
since  H.F.S.  Apparel  ceased  production 
in  mid-1993. 

Accordingly,  the  Department  is 
amending  the  certification  to  show  the 
correct  worker  group  and  coverage 
period. 

The  amended  notice  applicable  to 
TA-W-28,797  is  hereby  issued  as 
follows: 

All  workers  of  H.F.S.  Apparel 
Manufecturing,  Incorporated,  Weissport, 
Pennsylvania  also  known  as  (a/k/a)  W.F. 
Hofford,  Inc.,  Weissport,  Pennsylvania  and  a 
k/a  Dee  Ann  Sportswear,  Inc,  Weissport, 
Pennsylvania  engaged  in  the  production  of 
ladies'  and  men's  sweatpants,  sweatshirts, 
shorts  and  t-shirts  who  became  totally  or 
partially  separated  from  employment  on  or 
after  Jime  9, 1992  and  before  November  1, 
1993  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  November 
8, 1993. 
Marrin  M.  Fooks. 

Director,  Office  ofTrade Adjustment 
Assistance. 

(FR  Doc.  93-28088  Filed  11-15-93;  8:45  am] 
MUJNQ  COOE  4610-SO-M 


[TA-W-27,028;  TA-W-27,028A;  TA-W- 
27,02SB] 

San  Patricio  Corp.,  Corpus  ChriatI,  TX; 
Foremost  Management  Corp.,  TX;  and 
Wa^bay  Contracting  Corp.,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 


Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
30, 1992,  applicable  to  all  workers  of  the 
subject  firm. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  San  Patricio  Corporation 
in  Corpus  Christi,  Texas.  The  findings 
show  that  several  of  the  workers  were 
leased  from  the  Westbay  Contracting 
Corporation  and  the  Foremost 
Management  Corporation.  The  leased 
workers  at  San  Patricio  Corporation  in 
Corpus  Christi,  Texas  worked 
exclusively  for  San  Patricio  Corporation. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  leased  workers  at  San  Patricio 
Corporation  who  were  separated  as  a 
result  of  the  adverse  impact  of  imported 
crude  oil  and  natural  gas. 

The  amended  notice  applicable  to 
TA-W-27,028  is  hereby  issued  as 
follows: 

All  workers  of  San  Patricio  Corporation, 
Corpus  Christi,  Texas  including  leased 
workers  from  the  Westbay  Contracting 
Corporation  and  Foremost  Management 
Corporation  both  located  in  Texas  who  were 
employed  exclusively  fat  San  Patrido 
Corporation  in  Corpus  Christi,  Texas  and 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  6, 1991 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  November 
2, 1993. 

Marrio  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-28092  Filed  11-15-93;  8:45  am] 
HUJNQ  COM  4110-IS-M 


Inveatigations  Regarding  Cartificatlona 
of  Eligibility  To  Apply  for  Worker 
Adjustmant  Assistanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  In  the  Appendix  to  this 
noUce.  Upon  receipt  of  these  petitions. 

Appendix 


the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  Jie 
subject  mater  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  ofTrade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  26, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  ofTrade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  26, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  1st  day  of 
November,  1993. 
Marvin,  M.  Fooks, 

Director,  Office  ofTrade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 


Location 


Data  re- 
ceived 

Date  of 
petition 

Petitton 
No. 

Artk:ies  produced 

11/01/93 

10/18/93 

29.167 

Ladies  oarmants. 

11/01/93 

10/15/93 

28,168 

Perro  vanadkjm. 

11/01/93 

10/21/93 

29,169 

Styrotoem  cupe,  container* 
andstrawt. 

11/01/93 

10/14/93 

29.170 

OH  and  gas. 

11/01/93 

10/19/93 

29,171 

Transmissions.  transfer 
case*  and  hut)*. 

11/01/93 

10/19/93 

29.172 

Etch-A-SI(etch  Drawing 
Toy. 

11/01/93 

10/19/93 

29.173 

Oil  and  gas. 

11/01/93 

1QM9/93 

29.174 

Do. 

11/01/93 

10^19/93 

29,175 

Do. 

Variety  Knit  (Wkrs) 

U.S.  Vanadium  Corp  (OCAW)  „ 

Wlncup  Holding*,  Inc  (Wkrs) 

Zenith  Wireline  Servk^e*  (Wkrs) 

Borg-Wamer  Automotive  (UAW) 

The  Ohio  Art  Co.  (Wkrs) 

Shel  OH  Co  (Co) 

Shel  Western  Expioratk>n  &  Prod.  (Co) 
SheH  Offshore.  Inc  (Co)  


N.  Bensen,  NJ  .... 
Niagara  FaN*.  NY 
TInton  FaU*.  NJ ... 

Undsay,  OK 

Munde,  IN 

Bryan.  OH 

Houston.  TX 

.™.do 

New  Orleans,  LA 
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PiMonf  (untof^worttf/fcm) 


Shel  P1p«  LJn«  Corp.  (Co) 

Sh«l  D«v«iopm«nt  Co  (Co) 

Pectan  Chwnlcal  Co  (Co) 

P»ct«n  Intamatksnai  Co  (Co)  

Snow  HI  Apparal  Co  (Wkra) 

SNS  Ptaatfcs  Co..  Inc  (Co) 

Fit>«r  Mattrtalt,  Inc  (Wkra) 

TooUrtg  SyslMTW  Div.,  DeVUcg  (UAW) 

American  Cyanamid  Co  (Co) 

Library  Buraau,  Inc  (Wkr»)  

McOonnaM  Douglas  Flnanca  Corp  (Wkra)  . 

E.t.  Dupont  da  ^4amour•  &  Co  (Whn)  

General  Automottva  Specialty  (WKrs) 

Four  Eleven  Sportwear  Corp  (Wkrs) 

Exploration  Employment  Sen/lce  (Co) 

Crawford  Home  FasNons  (ACTWU) 

Parsons  Footwear,  Inc  (Wkr»)  

Vertical  Apparel  (WVre)  

Verttcal  Apparei/(A(l(fiction)  (Wkrs) 

Vertical  Apparel/(Qeorge  Simonlon)  (Wkrt) 

She«  01  Products  (Co) 

Shea  Chemk:al  Co  (Co)  


I    n  nmtlrtn 

I  oranon 


Houstoa  TX 

do 

do  ....>............., 

do 

Snow  HU.  NC  ..... 
Waldoboro.  ME  ._. 

Biddleford,  ME 

FrankennHJth,  Ml .. 

Bound  Brook.  NJ  . 


Hertdmer.  ^^Y  

Long  Beach,  CA  

Martinsvila,  VA 

North  Bnjnawtek,  NJ 
MadlsonviHe,  TN 


Livingston,  TX 
Richmond,  VA 


Parsons,  WV .. 
New  York.  NY 

!""*Jo  ZZZZ. 
Houston,  TX ... 
Houston,  TX ... 


Date  re- 
ceived 


11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 

11/01/93 

11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 

11/01/93 
11/01/93 

11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 


Date  of 
petitkm 


10/19/93 
10/19/93 
10/19/93 
10/19/93 
10/13/93 
1070/93 
10A)7/93 
10/15/93 

10/21/93 

10/19/93 
10/19/93 
10/20^3 
10/27/93 
10/21/93 

10/22/93 
10/14/93 

10/17/93 
10/15/93 
10/15/93 
10/15/93 
10/19/93 
10/19/93 


Petltkyi 
No. 


29,176 
29,177 
29,178 
29.179 
29.180 
29,181 
29.182 
29,183 

29,184 

29.185 
29,186 
29.187 
29.188 
29,189 

29,190 
29,191 

29,192 
29.193 
29,194 
29,195 
29,196 
29.197 


Articles  produced 


Do. 

Do. 

Do. 

Do. 
Turtlenecks  and  rugby  tops. 
Polyester  garment  buttons. 
Qraphlts  materials. 
Metal-working         machine 

tools. 
Piperazlne   cartxyiyl   dNo- 

rWe. 
Wood  library  furniture. 
Financial  servk^es. 
Nylon  yam. 
AutonK>tive  switches. 
Ladles'  suit  jackets,  skirts 

and  slacks. 
Oil  and  gas. 
Pllows.     beanbags     and 

cushkxw. 
Canvas  footwear. 
Ladies'  sportswear. 

Do. 

Do. 
Oil  and  Gas. 

Do. 


{FR  Doc  93-28089  Filed  11-15-93;  8:45  am] 
BHXMO  COM  4Sie-W-M 


LEGAL  SERVICES  CORPORATION 

Designation  of  Radpient  for  tho 
Ptx>vl«lon  of  CMI  Legal  Sarvlcee  In 
Louisiana 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 

award  grant 

SUMMARY:  The  Legal  Services 
Gsrporation  hereby  announces  its 
intention  to  designate  Kisatchie  Legal 
Services  as  the  regular,  annualized 
provider  of  dvil  legal  assistance  to  the 
LSC-eligible  client  population  in 
Catahoula,  Concordia,  and  LaSalle 
Parishes,  Louisiana  (Tri-Parish  area). 
This  will  become  effective  with  the 
1994  grant  year. 

The  grant  awarded  will  be  pursuant  to 
authority  conferred  by  section 
1006(a)(l)(A}  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice. 
DATES:  All  comments  and 
recommendations  must  be  received  by  5 
p.m.  on  or  before  December  13, 1993. 
ADDRESSES:  Comments  shoiild  be  sent  to 
the  Office  of  Program  Services,  Legal 
Services  Corporation,  750  First  Street, 


NE.,  lllh  Floor,  Washington,  DC  20002- 
4250. 

FOR  PARTNER  MFORMATKM  CONTACT: 
Phyllis  Dorlot.  Manager,  Grants  Ic 
Budget  Division,  Office  of  Program 
Services,  (202)  336-8825. 
SUPPLEMENTARY  MFORMATION:  The  Legal 
Services  Corp<vation  is  the  national 
organization  charged  with  administering 
federal  funds  provided  for  dvil  legal 
service  to  the  poor.  Kisatchie  Legu 
Services  has  been  providing  dvil  legal 
services  to  the  Tri-Parish  area  since 
January  1, 1993  under  a  one-time  grant 
with  the  COTporation. 

The  amount  of  the  1994  grant  will  be 
consistent  with  the  basic  field  portion  of 
the  1994  LSC  Appropriations  Act, 
which  mandates  that  the  grant  amoimt 
will  be  based  on  the  service  area's 
poverty  population  derived  from  the 
1990  census,  but  no  less  than  the  1993 
grant  amount  ($132,725). 

Dated:  November  9, 1993. 
EUenJ.Soead. 

Dinctor,  Office  of  Program  Services. 
(FR  Doc  93-28031  Filed  11-15-93;  8:45  am] 
MUMQ  COOC  TOSO-SI-r 


Daslgnation  of  Rocipienta  for  Lagal 
Sarvicaa  State  Support  Cantars  In 
HawaM  and  Missouri 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
award  grants. 


SUMMARY:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  designate  the  Legal  Aid 
Sodety  of  Hawaii,  Inc.  and  I^gal 
Services  of  Eastern  Missouri,  hic.  as  the 
regular  annualized  providers  of 
substantive  and  training  support  to  legal 
service  programs  in  the  states  of  Hawaii 
and  Missouri,  respectively.  This  will 
become  effective  with  the  1994  grant 
year. 

The  grants  awarded  will  be  pursuant 
to  authority  conferred  by  section 
1006(a)(3)  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice. 
DATES:  All  comments  and 
recommendations  must  be  received  by  5 
p.m.  on  or  before  December  13, 1993. 

ADI}KSS£S:  Comments  should  be  sent  to 
the  Office  of  Program  Services.  Legal 
Services  Corporation,  750  First  Street, 
NE.,  11th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  MFORMATION  CONTACT: 
Phyllis  Doriot,  Manager,  Grants  k 
Budget  Division,  Office  of  Program 
Services,  (202)  336-8825. 

SUPPLEMENTARY  INFORMATION:  The  Legal 

Services  Corporation  is  the  national 
organization  charged  with  administering 
federal  funds  provided  for  dvil  legal 
service  to  the  poor.  Both  of  the  programs 
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have  been  providing  the  stated  services 
to  their  state  for  1993  under  individual 
one-time  grants  with  the  CorpofHtion. 

The  amount  of  the  1994  grants  will  be 
consistent  with  the  1994  LSC 
Appropriations  Act.  which  mandates 
the  formula  for  allocating  state  support 
funds,  but  no  less  than  the  1993  grant 
amount  ($72,856  each). 

Dated:  November  9, 1993. 
EUen  |.  Smead, 

Director.  Office  of  Program  Services 

(FR  Doc  93-28030  Filed  11-15-93;  8:45  am) 

BiUMQ  COM  7«M-«1-r 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notic*  (93-0S6] 

Fiscal  Year  1993  Report  of  Closed 
Meeting  Activities  of  Advisory 
Committees 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  availability  of  reports. 

SUMMAAY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  the  NASA  advisory  committees 
that  held  closed  or  partially  closed 
meetings  in  Fiscal  Year  1993,  consistent 
with  the  policy  of  5  U.S.C.  552b(c),  have 
prepared  reports  on  activities  of  these 
meetings.  Copies  of  the  reports  have 
been  filed  and  are  available  for  public 
inspection  at  the  Library  of  Congress, 
Federal  Advisor>'  Committee  Desk, 
Washington,  DC  20540;  and  the 
National  Aeronautics  and  Space 
Administration,  Headquarters 
Information  Center,  Washington,  DC 
20546.  The  names  of  the  committees 
are:  NAC  Aerospace  Medicine  Advisory 
Committee,  NAC  Space  Science  and 
Applications  Advisory  Committee. 
NASA  Wage  Committee. 

FOn  FURTHER  »<FORMAT»ON  COMTACT: 
Mechthild  E.  Peterson.  Code  JMC, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202-358-1306). 

Timothy  M.  SuIUtux. 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc  93-28062  Filed  11-15-93;  8:45  am] 

HUMQ  eooc  m»-M-H 


[Notice  93-087] 

NASA  Advisory  Council  (NAC)  Task 
Force  on  National  Facilities; 
Aeronautics  R&D  Facllltlas  Task 
Group;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annouinces  a  forthcoming  meeting  of  the 
NAC  Task  Force  on  National  Facilities, 
Aeronautics  R&D  Facilities  Task  Group. 
DATES:  December  1, 1993,  8;30  a.m.  to 
4:30  p.m.;  and  December  2, 1993,  8:30 
a.m.  to  4:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Room  107,  Building  1218, 
Hampton,  VA  23681. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wayne  McKinney,  National 
Aeronautics  and  Space  Administration, 
Langley  Research  Center.  Hampton.  VA 
23681  (804/864-8686). 

SUPPlfMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Facihty  Working  Group  Reports 
— Facility  Charging  Policy 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 
Timothy  M.  SuUivan. 
Advisory  Committee  Management  Officer 
(FR  Doc  93-28061  Filed  11-15-93;  8:45  am] 

MUJNQ  COOC  TSIO-tl-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Presidential 
Libraries  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Presidential 
Libraries  will  meet  on  Thursday, 
December  2, 1993, 12:30  p.m.  to  3  p.m. 
in  room  105  at  the  National  Archives 
and  Records  Administration, 
Washington,  DC 

The  agenda  for  the  meeting  will  be  to 
introduce  the  Advisory  Committee  to 
the  members  of  the  newly  chartered 
Foundation  of  the  National  Archives 
and  to  conduct  a  discussion  of  common 
issues  between  the  Committee,  the 
Foundation,  and  representatives  of  the 
individual  Library  foundations. 


The  meeting  will  be  open  to  the 
public.  For  further  information,  call 
John  Fawcett  on  202-501-5700. 

Dated:  November  5, 1993. 
Trudy  Huskamp  Pateraon, 
Acting  Archivist  of  the  United  States. 
[FR  Doc.  93-28049  Filed  11-15-93;  8:45  am] 

MLUNQ  COOC  7I1(-ei-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Cdlectibn  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  16, 1993. 
AOORESScS:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue. 
NW.,  room  310,  Washington,  DC  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  OfGce  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  jfackson  Place,  NW.,  room  3002. 
Washington,  DC  20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Daisey.  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310.  Washington,  DC  20506 
(202)  606-8494  from  whom  copies  of 
forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extension.*,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable:  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  niunber  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Extensions 

Title:  Organizational  Survey 
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Form  Number:  0MB  No.  313&-0124 
Frequency  of  Collection:  Once 
Respondents:  Nonprofit  organizations 

and  groups 
Use:  Application  for  funding 
Estimated  Number  of  Respondents:  30 
Frequency  of  response:  Chice 
Estimated  Hours  for  Respondents  to 

Provide  Information:  .50  per 

respondent 
Estimated  Total  Annual  Reporting  and 

Recordkeeping  Burden:  15  hours 
Donald  GOmoo. 
Acting  Deputy  Chairman. 
|FR  Doc  93-28027  Filed  ll-lS-93;  8:45  am) 
MUJNQ  cooc  ma-ot-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Ooclwt  No.  50-302] 

Rorida  Power  Corp^  Crystal  River  Unit 
3;  Environmental  Aaaaaament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72,  issued  to  Florida  Power  Corporation 
(FPC,  the  licensee),  for  operation  of 
Crystal  River,  Unit  3,  located  in  Qtnis 
County,  Florida. 

EnTironmental  Aaaesament 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will  amend 
the  Technical  Specifications  (TS)  to 
reflect  ciurently  accepted  NRC 
standards  for  containment  tendon 
surveillance  testing.  The  proposed 
action  is  in  accordance  with  portions  of 
the  licensee's  amendment  request  dated 
August  25, 1989,  and  letter  dated 
October  25. 1993. 

The  Need  for  the  Proposed  Action 

Complete  replacement  of  the  TS  with 
Improved  Technical  Specifications  (ITS) 
was  requested  by  the  August  25, 1989, 
letter.  By  letter  dated  October  25, 1993, 
FPC  requested  expedited  issuance  of  the 
containment  section  of  the  ITS  to 
support  containment  tendon  testing. 
Containment  tendon  surveillance  testing 
was  scheduled  to  begin  on  November  1. 
1993,  to  prevent  exceeding  the 
surveillance  interval  which  expires  on 
January  10, 1994.  Issuance  of  the  ITS  is 
likely  in  this  time  interval  which  would 
create  a  conflict  of  requirements  since 
the  ITS  and  the  current  TS  differ  in  this 
area.  FPC  considers  it  preferable  to 
perform  the  containment  tendon  testing 
to  the  currently  accepted  NRC  standards 
contained  in  the  ITS  and  the  NRC 
agrees. 


Description  of  the  Proposed  Change 

The  current  TS  specify  that  the 
structural  integrity  of  the  containment 
shall  be  maintained  at  a  level  consistent 
with  the  acceptance  criteria  specified  in 
the  surveillance  requirements.  If 
structural  integrity  is  not  met,  it  must  be 
restored  within  24  hours  or  the  plant 
must  be  taken  to  cold  shutdown.  The 
surveillance  requirements  specify  the 
details  of  the  testing. 

The  proposed  TS  state  that  the 
containment  structural  integrity  must  be 
maintained  at  a  level  consistent  with  the 
acceptance  criteria  specified  in  the 
surveillance  program  or  restored  to 
within  the  limits.  The  proposed 
containment  tendon  surveillance 
program,  inspection  frequency,  and 
acceptance  criteria  shall  be  in 
accordance  with  Regulatory  Guide  1.35, 
Revision  3, 1989.  The  proposed  TS  also 
require  that  any  abnormal  degradation 
of  the  containment  structure  detected 
during  these  tests  be  reported  to  the 
NRC  within  30  days. 

In  addition,  in  the  letter  dated 
October  25. 1993,  FPC  committed  to 
follow  Regulatory  Guide  1.35,  Revision 
3,  except  for  the  timing  of  testing 
tendons  deferred  as  part  of  the  fifth  CR- 
3  tendon  surveillance. 

Per  Regulatory  Guide  1.35,  Revision  3, 
tendons  that  are  randomly  selected  but 
cannot  be  tested  (due  to  plant 
conditions  at  the  time)  should  be 
inspected  during  the  following  plant 
shutdown.  In  the  case  of  the  fifth  CF- 
3  tendon  surveillance,  this  would 
require  testing  during  the  next  refueling 
outage  in  April  1994,  in  addition  to  the 
scheduled  testing  beginning  on 
November  1. 1993. 

Five  randomly  selected  tendons  are 
inaccessible  during  the  November  1993 
testing  since  the  testing  is  being 
performed  with  the  plant  on  line.  FPC 
proposed  to  perform  testing  on  these 
tenaons  diuing  the  next  tendon 
surveillance  oirrently  scheduled  for 
Refuel  Outage  10  in  April  1996.  This  is 
approximately  2  years  later  than  the 
April  1994  outage,  when  the  testing 
would  normally  be  conducted  per  the 
Regulatory  Guide. 

FPC  stated  that  previous  tendon 
testing  in  the  area  of  these  five  tendons 
has  met  the  TS  requirements.  The 
licensee  concluded  that  operating 
history  indicates  that  deferral  of  Uie 
testing  does  not  increase  the  potential 
for  undetected  degradation  during  the 
time  interval. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 


the  TS.  The  changes  will  not  affect  the 
capabihty  of  the  containment  to  perform 
its  design  function. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
TS  amendment. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  non-radiological  plant  effluent 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Crystal  River,  Unit  3. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Florida  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  August  25, 1989,  and 
October  25, 1993.  These  letters  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC  20555.  and  at  the 
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local  public  document  room  located  at 
the  Coastal  Region  Library,  8619  W. 
Crystal  Street,  Crystal  River,  Florida 
32629. 

Datad  at  Rockville,  Maryland  this  9th  Day 
ofNovamberl993. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Dinctor,  Project  Directorate  11-2,  Division  of 
Reactor  Projects — I/n,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  93-28152  Filed  11-15-93;  8:45  am] 
BOUNQ  COOC  7SM-01-H 


[DocfcM  No.  50-322] 

Long  Island  Power  Authority, 
Shoreham  Nuclear  Povver  Station; 
Environmental  Ataesament  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
a  schedular  exemption  from  the  revised 
requirements  of  10  CFR  part  20  to  the 
Code  of  Federal  Regulations  to  the  Long 
Island  Power  Authority  (LIPA  or  the 
licensee)  for  the  Shoreham  Nuclear 
Power  Station  (SNPS)  pursuant  to  the 
requirements  of  10  CFR  20.2301. 

Environmental  Assessment 

Identificaiion  of  Proposed  Action 

As  of  January  1, 1994,  the  revised  10 
CFR  part  20  becomes  mandatory.  The 
approval  of  the  schedular  exemption 
would  permit  LIPA  to  continue  the 
ongoing  decommissioning  of  SNPS 
without  implementing  the  revised  10 
CFR  part  20,  and  in  effect  continue 
decommissioning  for  2  years  beyond 
January  1, 1994,  under  the  radiation 
protection  provisions  of  10  CFR  20.1 
through  20.601.  UPA  began 
dismantlement  of  SNPS  following  the 
NRC's  issuance  of  the  Order  to 
Authorize  Decommissioning,  June  11, 
1992.  By  January  1, 1994,  LIPA  will 
have  completed  approximately  90 
percent  of  the  decommissioning  of 
SNPS.  LIPA  anticipates  that  the  SNPS 
license  will  be  terminated  and  the 
facility  released  for  unrestricted  release 
in  late  1995. 

The  Need  for  the  Proposed  Action 

A  schedular  exemption  would 
eliminate  the  required  implementation 
of  the  revised  10  CFR  part  20 
requirements  by  January  1, 1994.  and 
allows  LIPA  to  continue  the 
decommissioning  of  SNPS  under  the 
current  radiation  protection  provisions 
of  10  CFR  20.1  through  20.601  for  24 
months  beyond  January  1, 1994.  The 
NRC  has  determined  that  granting  the 
proposed  schedular  exemption  would 
continue  to  ensure  adequate  protection 


of  the  workers  and  the  public  and 
without  imjusUfiably  increasing  the 
licensee's  decommissioning  cost.  Actual 
exposures  experienced  for  the  75 
percent  completed  decommissioning  of 
SNPS,  using  the  current  SNPS  radiation 
protection  program,  is  2.7  person-rems, 
and  the  total  estimated  exposure  to 
complete  the  decommissioning  of  SNPS 
is  estimated  to  be  4.5  person-rems, 
compared  with  a  total  estimated 
exposure  in  the  Decommissioning  Plan 
(DP)  of  189  person-rems.  The  ciurent 
radiation  protection  program  has  proven 
to  be  extremely  effective  in  ensuring 
radiation  exposures  to  workers  are 
maintained  at  a  small  fraction  of  the  10 
CFR  part  20  limits  and  the  estimated 
person-rem  exposures  calculated  and 
provided  in  the  licensee's 
decommissioning  plan.  LIPA  estimates 
the  1994  exposure  to  complete  the 
decommissioning  of  SNPS  will  be  less 
than  0.3  person-rem.  The  maximum 
expostire  received  during  the 
decommissioning  program  to  date  by 
any  worker  was  0.045  rem  per  quarter. 
The  average  individual  exposure  was 
0.00026  rem  per  quarter.  These 
individual  exposures  are  well  within 
the  10  CFR  part  20  quarterly  dose  limits, 
and  within  the  revised  10  CFR  part  20 
limit  of  5  rems.  Thus,  the  intent  of  the 
revised  part  20  would  be  realized  and 
there  would  be  no  apparent  benefit  to 
worker  and  public  by  requiring  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  to  allow  LIPA  to 
continue  the  decommissioning  of  SNPS 
using  the  provisions  of  10  CFR  20.1 
through  10  CFR  20.601.  through  1995, 
will  have  no  significant  environmental 
impact.  However,  if  circumstances 
cause  activities  related  to 
decommissioning  to  extend  beyond 
1995,  LIPA  will  be  reouired  to 
implement  the  revised  10  CFR  part  20. 
The  staff  initially  evaluated  the 
decommissioning  of  SNPS  before 
issuing  the  June  11, 1992,  Order  to 
Decommission,  and  concluded  that  the 
decommissioning  of  SNPS,  based  on  the 
current  radiation  protection 
requirements  of  10  CFR  20.1  through  10 
CFR  20.601,  would  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  Granting  this  schedular 
exemption  would  not  alter  that 
conclusion. 

A  schedular  exemption  from  the 
provisions  of  the  revised  10  CFR  part  20 
will  not  affect  plant  non-radiological 
effluents  and  thus  has  no  adverse 
environmental  impact.  In  addition,  the 
proposed  schedular  exemption  will  not 


authorize  changes  related  to  licensed 
activities  or  effect  changes  to  the 
Technical  Specifications  with  regard  to 
allowable  types  or  amounts  of 
radiological  effluents.  With  regard  to 
potential  radiological  and  non- 
radiological  impacts,  the  NRC  concludes 
that  there  are  no  measurable 
radiological  or  non-radiological  impacts 
associated  with  this  schedular 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  concluded  that  there 
are  no  significant  environmental  effects 
that  would  result  from  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  SNPS. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  this  exemption 
request  The  NRC  staff  has  reviewed 
their  request.  The  State  of  New  York 
was  notified  of  the  proposed  exemption. 
The  State  Official  declined  to  comment 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Therefore,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee's  application  dated 
July  6, 1993,  and  the  NRC  staff's  Safety 
Evaluation  Report  are  available  for 
public  inspection  at  the  NRC's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington  DC  20037,  and  at  the  loosl 
public  dociunent  room  at  the  Shoreham 
Wading  River  Public  Library,  Shoreham 
Wading  River  High  School,  Route  25A. 
Shoreham.  NY  11792. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  November,  1993. 

Pot  the  Nuclear  Regulatoiy  Commission. 
John  T.  Greevet, 

Director,  Division  of  Low-level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  93-28147  Filed  ll-15-fl3;  8:45  am] 
MUMO  COOC  7SM-et-^ 
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impacts  associated  Mrith  the  proposed 
exemption. 

WiUi  regard  to  potential 
Donradiological  environmental  impacts, 
the  proposed  exemption  involves 
systems  located  wiudnthe  restricted 
areas  as  defined  in  10  CFR  part  20.  It 
does  not  affect  nonradlological  plant 
effluents  and  has  no  other  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Therefore,  the  proposed  exemption 
does  not  significantly  change  the 
conclusions  in  the  licensee's  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Sequoyah  Nuclear  Plant 
Units  1  and  2."  (FES)  dated  February  21. 
1974.  The  Commission  concluded  that 
the  operation  of  the  Sequoyah  units  will 
not  result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  FES 
and  its  letter  to  the  licensee  dated 
September  15, 1981,  which  granted  the 
facility  operating  license  DPR-79  for 
Unit  2. 


[Doctot  No.  50-328] 

Tmvmmm  Vail«y  Authortty,  S«quoyah 
NuclMT  Plant,  UnK  2;  Envlronmantal 
AMMWTMnt  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  sections 
III.D.2(a)  and  III.D.3  of  appendix  J  to  10 
CFR  part  50  to  the  Tennessee  Valley 
Authority,  licensee  for  the  Sequoyah 
Nuclear  Plant  (SQN),  Unit  2.  The  plant 
is  located  at  the  Ucensee's  site  in 
Hamilton  County,  Tennessee.  The 
exemption  was  requested  by  the 
hcensee  in  its  letter  dated  September  27, 
1993. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  action  would  exempt  the  licensee 
from  the  provisions  in  sections  III.D.2(a) 
and  III.D.3  of  appendix  ]  to  10  CFR  part 
50  with  respect  to  the  requirement  to 
perform  Primary  Contaiimient  Type  B 
and  Type  C  local  leak  rate  tests  at 
intervals  no  greater  than  2  years.  The 
exemption  would  affect  Unit  2  only  and 
allow  the  tests  to  be  delayed  until  the 
Cycle  6  refueling  outage.  This  outage  is 
scheduled  to  start  less  than  1  month 
after  the  2-year  period  ends. 

On  March  15, 1992,  SQN  Unit  2 
started  the  Cycle  5  refueling  outage.  All 
Type  B  and  Type  C  local  leak  rate  tests 
were  performed  during  the  outage  and 
the  unit  was  returned  to  service  on  May 
17, 1992.  Between  March  1, 1993,  and 
October  19, 1993,  Unit  2  was  in 
shutdown  because  of  a  steam  leak  in  the 
secondary  system.  Due  to  the  length  of 
the  shutdown,  TVA  has  delayed  Qie 
start  of  the  Unit  2  Cycle  6  refueling 
outage  to  April  1994.  As  a  result,  the 
expiration  of  the  2-year  time  interval  for 
the  Type  B  and  Type  C  tests  occurs 
before  the  outage  starts.  To  perform  the 
tests  in  accordance  with  the 
requirement  would  force  the  unit  to 
shut  down  in  March  1994.  To  prevent 
this,  the  proposed  exemption  would 
allow  a  one-time  deferment  of  the 
appendix  J  interval  requirement  from 
March  15, 1994  until  the  shutdown  in 
April  1994,  a  total  of  approximately  18 
days. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
exempt  the  licensee  from  the 
reqiurement  to  conduct  Type  B  and 
Type  C  containment  local  leak  rate  tests 
on  SQN  Unit  2  at  a  2-year  frequency  so 
that  the  tests  can  be  performed  during 
the  Cycle  6  refueling  outage  that  is 
scheduled  to  start  in  April  1994. 


Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  the  requested  action, 
exemption  from  the  above  requirement 
would  allow  the  licensee  to  delay 
conducting  Tjrpe  B  and  Type  C  local 
leak  rated  tests  at  Unit  2  approximately 
18  days  beyond  the  scheduled 
expiration  date  of  the  2-year  period. 
This  relatively  small  increase  in  the  test 
interval  does  not  significantly 
contribute  to  the  total  Type  B  and  Type 
C  leakage  limits.  The  intent  of  sections 
III.D.2(a)  and  m.D.3  of  appendix  J  is  to 
ensure  that  containment  leakage  is 
maintained  within  the  prescribed  limits. 
Based  on  the  following  information,  the 
exemption  will  not  significantly  affect 
the  ability  of  the  individual  primary 
containment  components  that  are 
subject  to  Type  B  or  Type  C  tests  to 
perform  this  safety  function: 

1.  The  valves  and  components  for 
which  the  extension  of  the  2-year 
interval  is  being  requested  have  a 
history  of  being  leak  tight  and  in  good 
condition.  The  leak-tignt  condition  of 
these  components  was  last  verified  by 
Types  B  and  C  local  leak  rate  tests 
conducted  during  the  Cycle  5  refueling 
outage  in  1992,  and,  at  least  for  many, 
by  the  Type  A  containment  leak  rate  test 
conducted  on  Unit  2  during  the  same 
refueling  outage.  Based  on  the  present 
containment  leakage  that  accounts  for 
the  less  than  80  percent  of  the  0.6 
percent  La  limit,  the  remaining  margin 
is  sufficient  to  ensure  any  incremental 
increase  in  leakage  resulting  from  the 
extension  would  not  cause  unacceptable 
as-found  test  results. 

2.  Based  on  historical  data,  any 
incremental  Increase  in  leakage  because 
of  the  extension  will  be  small.  Improved 
maintenance  practices  implemented 
during  the  Unit  2  Cycle  5  outage, 
including  motor  operated  valve  testing 
(MOV ATS)  of  containment  isolation 
valves,  provide  increased  assurance  that 
these  components  will  perform  their 
safety  function  associated  with 
containment  leakage. 

3.  Many  of  the  components  for  which 
the  exemption  is  requested  were 
included  in  the  Type  A  test  performed 
in  April  1992.  This  test  indicated  a 
containment  leak  rate  of  0.15  percent 
per  day,  which  is  below  Uie  0.1875 
percent  per  day  limit. 

With  regard  to  other  potential 
radiological  environmental  impacts,  the 
proposed  exemption  does  not  increase 
the  radiological  effluents  from  the 
facility  and  does  not  increase  the 
occupational  exposure  at  the  facility. 
Therefore,  the  Conunission  concludes 
that  there  are  no  significant  radiological 


Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  he  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
imi>acts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  coimection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2,"  dated  February 
21. 1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
hviman  environment. 

For  details  with  respect  to  this  action, 
see  the  licensee's  request  for  an 
exemption  dated  September  27, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room,  Gelman  Building,  2120  L  Street, 
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NW..  Washington,  DC,  and  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Datsd  at  Rockville,  Maryland,  this  9th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon, 

Director,  Project  Directorate  I!-4,  Division  of 
Reactor  Projects— l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  93-28U6  Filed  ll-lS-93;  8:45  am| 
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Presentations  on  Draft  Regulatory 
Guides  DG-1023  and  DG-1025 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  will  make  presentations,  to 
interested  parties  on  the  contents  of  two 
draft  regulatory  guides,  DG-1023  and 
DG-1025,  on  reactor  pressure  vessel 
integrity  issues,  and  answer  questions  to 
clarify  the  positions  taken  by  the  staff  in 
those  draft  guides. 
DATES:  Thiu^day,  December  9, 1993. 
TIME:  9  a.m.-4  p.m. 

ADDRESSES:  Holiday  Inn  Bethesda,  (301) 
652-2000.  8120  Wisconsin  Avenue, 
Bethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  E.  Mayfield.  or  Mr.  Shah  N. 
Malik,  Materials  Engineering  Branch, 
Office  of  Nuclear  Regulatory  Research, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
(301) 492-3844,  or  492-3842. 
SUPPLEMENTARY  INFORMATION:  NRC  Staff 
will  make  presentations  on  the  contents 
of  the  two  draft  guides,  DG-1023 
(Evaluation  of  Reactor  Pressure  Vessels 
with  Charpy  Upper-Shelf  Energy  Less 
Than  50  Ft-Lb)  and  DG-1025 
(Calculatlonal  and  Dosimetry  Methods 
for  Determining  Pressure  Vessel 
Fluence).  These  two  draft  guides  were 
published  on  September  30, 1993.  The 
intent  of  the  meeting  is  to  answer 
questions  and  to  clarify  the  regulatory 
positions  described  in  the  two  draft 
guides,  to  aid  the  public  in  preparing 
focussed  comments.  The  meeting  is  not 
an  alternative  to  the  public  comment 
process.  To  be  considered,  public 
comments  must  be  submitted  in  the 
manner  described  in  the  Federal 
Register  notice  advising  the  availability 
of  the  draft  gmdes  (see  58  FR  51392). 
Comments  will  be  most  helpful  if 
received  by  December  17. 1993. 

Dated  at  Rockrille,  Maryland,  this  5th  day 
of  November,  1993. 


For  the  Nuclear  Regulatory  Commission. 
Lawrenca  C  Shao, 

Director.  Division  of  Engineering.  Office  of 
Nuclear  Regulatory  Research. 
[FR  Doc.  93-28151  Filed  11-15-93;  8:45  am) 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trad*  Policy  Staff  Commlttaa;  Initiation 
of  a  Ravlaw  To  Consldar 
Radaslgnatlon  of  Romania  aa  a 
Banaficlary  Daveloping  Country  Undar 
tha  Ganarailzad  System  of  Prafarancaa 
(GSP);  InKlaUon  of  a  Ravlaw  To 
Consldar  Daalgnatlon  of  KazaUiatan 
as  a  Banaficiary  Davaioping  Country 
Undar  tha  GSP;  Solicitation  of  Public 
Commanta  Ralating  to  tha  Daalgnatlon 
Critaria 

AGENCY:  OfSce  of  the  United  States 
Trade  Representative. 
ACTION:  Solidtalion  of  public  comment 
with  respect  to  the  eligibility  of 
Romania  and  Kazakhstan  for  the 
Generalized  System  of  Preferences 
(GSP)  program. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  initiation  of  a  review  to 
consider  redesignation  of  Romania  as  a 
beneficiary  developing  country  \mder 
the  GSP  program,  to  announce  the 
initiation  of  a  review  to  consider  the 
designation  of  Kazakhstan  as  a 
beneficiary  developing  country  imder 
the  GSP  program,  and  to  solicit  public 
comment  relating  to  the  designation 
criteria. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  room  517,  Washington.  IX: 
20506.  The  telephone  number  is  (202) 
395-6971.  Public  versions  of  all 
documents  related  to  this  review  will  be 
available  for  review  by  appointment 
with  the  USTR  Public  Reading  Room 
shortly  following  filing  deadlines. 
Appointments  may  be  made  from  10 
a.m.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 
SUPPLEMENTARY  INFORMATION:  The  Trade 
Policy  Staff  Committee  (TPSC)  has 
initiated  reviews  to  determine  if 
Romania  and  Kazakhstan  meet  the 
designation  criteria  of  the  GSP  law  and 
should  be  designated  as  beneficiaries. 
GSP  is  provided  for  in  the  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2461- 
2465).  The  designation  criteria  are  listed 
in  subsections  502(a),  502Cb)  and  502(c) 
of  the  Act  Interested  parties  are  invited 
to  submit  comments  regarding  the 
eligibility  of  Romania  and  Kazakhstan 
for  designation  as  GSP  beneficiaries. 


The  designation  criteria  mandate 
determinations  related  to  participation 
in  commodity  cartels,  preferential 
treatment  provided  to  other  developed 
countries,  expropriation  without 
compensation,  enforcement  of  arbitral 
awards,  support  of  international 
terrorism,  and  protection  of 
internationally  recognized  worker 
rights.  Other  practices  taken  into 
account  relate  to  the  extent  of  market 
access  for  goods  and  services, 
investment  practices  and  protection  of 
intellectual  property  rights. 

Comments  must  be  submitted  in  14 
copies,  in  English,  to  the  Chairman  of 
the  GSP  Subcommittee,  Trade  Policy 
Staff  Committee,  600  17th  Street,  NW„ 
room  517,  Washington,  DC  20506. 
Comments  must  be  received  no  later 
than  5  p.m.  on  December  15, 1993. 

Information  and  comments  submitted 
regarding  Romania  and  Kazakhstan  will 
be  subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6.  If  the  document  contains 
business  confidential  Information,  14 
copies  of  a  nonconfidential  version  of 
the  submission  along  with  14  copies  of 
the  confidential  version  must  be 
submitted.  In  addition,  the  submission 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  version 
which  does  not  contain  business 
confidential  information  (the  public 
version)  should  also  be  clearly  marked 
at  the  top  and  bottom  of  each  and  every 
page  (either  "public  version"  or  "non- 
confidential"). 
Frederick  L.  Kfontgomerj, 
Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc  93-28060  Filed  11-15-93;  8:45  am] 
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OFRCE  OF  IMANAGEMENT  AND 
BUDGET 

Public  Information  Collaction 
Raquiramant  Submlttad  to  0MB  for 
Ravlaw 

AGENCY:  OMB. 
ACTION:  Notice. 

The  Office  of  Management  and  Budget 
has  submitted  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title:  "Voluntary  Customer  Surveys  of 
Users  of  OMB  Publications  to 
Implement  E.0. 12862." 

rj7>e  of  Request:  New. 
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Annual  burden  hours:  100. 

Needs  and  uses:  The  raquett  should 
indicate  the  methods  to  be  employed  in 
the  d«ta  collections,  such  as  focus 
groups,  re-interview  techniqiies,  etc 
Customer  satisfection  questionnairat 
will  be  inr'-jded  in  C^^  publications  to 
improve  hitura  products. 

Affected  public:  Ml 

Frequency:  On  Occasion. 

Respondent's  obligation:  Voluntary. 

0MB  desk  officer  Mr.  Edward  C 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  OfBoe  of 
Management  and  Budget,  room  3235, 
New  Executive  OfGce  Building, 
Washington,  DC  20503. 

0MB  Clearance  officer:  Mr.  John  B. 
Arthur.  Written  requests  for  copies  of 
the  informntion  collection  proposal 
should  b«  sent  to  Mr.  Arthur,  Office  of 
Management  and  Budget,  room  0026, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
)oha  B.  Arthv. 

As$istant  Director  for  Adminiatntion. 
(FR  Doc  »3-?8022  FUtd  tl-15-M;  845  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Hlstorlofly  Black  CoHegea  and 
Unlvarattlaa  (HBCU'a)  Federal 
Employment  Adviaory  Group 

agency:  U.S.  Office  of  Personnel 

Management 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  cf  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  Historically 
Black  Colleges  and  Universities 
(HBCU's)  Federal  Employment  Advisory 
Group  will  meet  at  the  time  and  place 
shown  below: 

DATE:  Novr  iber  16, 1993,  9  a.m. 
place:  Virginia  Lacy  Jones  Exhibition 
Hall,  Woodruff  Library,  Clark  Atlanta 
University,  Atlanta,  Georgia. 
AGENDA:  The  focus  of  the  November 
16th  meeting  will  be  the  discussion  of 
continued  activities  to  enhance  the 
emplo>Tnent  of  students  and  graduates 
from  HBCU's  in  the  Federal  Government 
and  a  demonstration  of  employment 
information  and  videoconferencing 
telecommunications  systems. 

F0«  WRTHER  WFOroUTTON  CONTACT:  John 

Krafl.  Acting  Chief,  Recruiting  Policy 
Division,  Office  of  Personnel 
Management,  room  6332, 1900  E  Street, 
N\V.,  Washington,  DC  20415. 


SUPPIfMENrARY  MRMMATION:  The 
meeting  is  open  to  the  public.  If  time 
permits,  an  oppoitunity  vrill  be 
provided  for  members  of  the  public  in 
attendance  at  the  meeting  to  provide 
their  views.  Seating  at  the 
videoconferencing  telecommunications 
demonstration  will  be  very  limited  and 
will  be  given  out  to  the  pubUc  on  a  first- 
come,  first-served  basis. 

Persons  wishing  to  address  the 
Advisory  Group  wally  at  the  meeting 
should  submit  a  written  request  no  later 
than  the  close  of  business  on  November 
2, 1993.  The  request  must  include  the 
name  and  address  of  the  person  wishing 
to  appear,  the  capacity  in  which  the 
appearance  will  be  made,  a  short 
summary  of  the  intended  presentation, 
and  the  amount  of  time  desired. 

Office  of  Penonnel  Management. 

JaaMLUag. 

Dinclor 

(FR  Doc.  93-28172  Filed  11-12-93;  8:49  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeae  No.  34-M1M;  Ftie  No.  Sa-NASO- 
$3-63] 

Self-Regulatory  Organbaliona;  niing 
and  Immediate  Effactlvanaaa  of 
Propoaad  Rule  Change  by  National 
Aaaoclatlon  of  Sacurltlaa  Daalara,  Inc. 
Relating  to  Amendmenta  to  the 
Guldellnaa  Regarding 
Communicatlona  With  the  Public 
About  Collaterallzad  Mortgage 
Obligatlona  (CMOa) 

Novwnber  8, 1993. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78»(b)(l),  noUce  is 
hereby  given  that  on  November  3, 1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  m  desTTibed 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  constituting  a  stated  policy,  practice 
or  interpretation  of  an  existing  rule  of 
the  NASD  under  Section  19{b)(3)(A)(i) 
of  the  Act.  which  renders  the  rule 
effective  upon  the  Commission's  receipt 
of  this  filing.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  Interested  persons. 


L  Self-Regulatory  Organizatioa'i 
Statement  of  the  Terms  of  Snbetaiice  of 
the  Propoeed  Rale  Gbaege 

The  NASD  is  proposing  to  amend  its 
Guidelines  Regarding  Communications 
With  the  Public  About  Collateralired 
Mortgage  Obligations  (CMOs)  at  Article 
m,  section  35  of  the  Rules  of  Fair 
Practice  ^  (CMO  Guidelines)  to  add  a 
definition  of  CMOs  and  to  advise 
members  that  they  should  offer 
educational  material  on  CMOs  to  their 
customers.  Below  is  the  text  of  the 

firoposed  r\xle  change.  Proposed  new 
anguage  is  italicized. 

Guidelinea  Regarding  Commonicatiooa 
With  the  Public  about  Collateralized 
Mortgage  Obligations  (CMOs) 

1.  General  Considerations 

For  purposes  ofthene  Guidelines  and 
the  NASDs  Rules,  the  term 
"collateralized  mortgage  obligation" 
(CMO)  refers  to  a  muhiclass  bond 
backed  by  a  poo!  of  mortgage  pass- 
through  securities  or  mortgage  loans. 
CMOs  are  also  known  as  "real  estate 
mortgage  investment  conduits" 
(REMICs).  As  a  result  of  the  :98e  Tax 
Reform  Act,  most  CMOs  are  issued  in 
REMICform  to  create  certain  tax 
advantages  for  the  issuer.  The  terms 
CMO  and  REMIC  are  now  used 
interchangeably. 

In  order  to  prevent  a  communication 
about  CMOs  from  being  false  or 
misleading,  there  are  certain  factors  to 
be  considered,  including,  but  not 
limited  to,  the  following. 

Product  Identification 

In  order  to  assure  that  investors 
understand  exactly  what  security  is 
being  discxused,  all  communications 
concerning  CMOs  should  clearly 
describe  the  product  as  a  "collateralized 
mortgage  obligation."  Member  firms 
should  not  use  proprietary  names  for 
CMOs  as  they  do  not  adequately 
identify  the  product. 

To  prevent  confusion  and  the 
possibility  of  misleading  the  reader, 
communications  should  not  contain 
comparisons  between  CMOs  and  any 
other  investment  vehicle,  including 
Certificates  of  Deposit. 

Educational  Material 

• 

In  order  to  ensure  that  customers  are 
adequately  informed  about  CMOs 
members  should  offer  to  customers 
educational  material  which  covers  the 
following  matters: 

•  A  discussion  of  CMO  characteristics 
as  investments  and  their  attendant  risks 


>  NASD  Maoual,  RhJm  of  Fair  Piactica,  Article  m. 
Mctlcn  35  ICXJi)  1  2195. 
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•  An  explanation  of  the  structure  of 
a  CMO,  including  the  various  types  of 
tranches 

•  A  discussion  of  mortgage  loans  and 
mortgage  securities 

•  Features  of  CMOs.  including:  credit 
quality,  prepayment  rates  and  average 
lives,  interest  rates  (including  effect  on 
values  and  prepaymient  rates),  tax 
considerations,  minimum  investments, 
transactions  costs  and  liquidity 

•  Questions  an  investor  should  ask 
before  investing,  and  a  glossary  of  terms 
that  may  be  helpful  to  an  investor 
considering  an  investment. 

n.  Self-Regulatory  Organization*! 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  Included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  me  Proposed  Rule 
Change 

In  connection  with  the  NASD's 
continuing  program  to  enhance  the 
regulation  of  sales  practices  in 
connection  with  the  marketing  of  CMOs 
to  retail  customers,  the  NASD  is 
proposing  to  amend  its  CMO  Guidelines 
following  Article  HI,  section  35  of  the 
Rules  of  Fair  Practice  to  add  a  definition 
of  the  term  CMO  and  to  advise  members 
to  offer  to  customers  educational 
material  on  CMOs  which  conveys 
certain  important  information. 

Definition  of  CMO 

The  CMO  Guidelines  adopted  in  early 
1903  >  did  not  define  the  term 
"collateralized  mortgage  obUgation." 
The  NASD  believes  that  a  definition  of 
the  term  "collateralized  mortgage 
obligation"  would  aid  in  the 
understanding  and  interpretation  of  the 
Guidelines.  Accordingly,  the  NASD  is 
proposing  to  amend  the  Guidelines  to 
add  a  de&iition  of  the  term.  The 
definition  is  substantially  identical  to 
that  used  by  the  Public  Securities 
Association  (PSA)  in  its  educational 
materials.  Under  the  definition  a  CMO 


I  SecuritiM  Exchange  Act  Relaate  No.  31783  (Jan. 
27. 1993),  S«  FR  7016  (Fab.  3, 1993). 


is  described  as  a  "multiclass  bond 
backed  by  a  pool  of  pass-through 
securities  or  mortgage  loans."  The 
relationship  between  a  CMO  and  a  real 
estate  mortgage  investment  conduit 
CREMIC)  is  also  described.  For  purposes 
of  the  NASD's  Rules,  the  terms  O^O 
and  REMIC  are  uised  interchangeably. 

Educating  Customers 

The  NASD  believes  Uiat  the 
complexity  of  CMOs  mandates  that 
member  firms  take  steps  to  ensure  that 
their  customers  are  fully  educated  about 
CMOs.  Accordingly,  the  NASD  is 
proposing  to  amend  the  Guidelines  to 
advise  member  firms  to  offer  to 
investors  an  educational  document  or 
material  about  CMOs.  The  amendment 
specifies  that  the  docimient  should:  (1) 
Explain  CMOs,  including  the  various 
types  of  tranches;  (2)  discuss  mortgage 
loans  and  mortgage  securities;  (3) 
explain  the  features  of  CMOs,  including, 
credit  quality,  prepayment  rates  and 
average  lives,  interest  rates  (including 
effect  on  values  and  prepayment  rates), 
tax  considerations,  miniTrmm 
investments,  transactions  costs  and 
liquidity;  (4)  discuss  the  questions  an 
investor  should  ask  before  investing; 
and  (5)  contain  a  glossary  of  terms  that 
may  be  helpful  to  an  investor 
considering  an  investment 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  in  that  the  amendments  to  the 
Guidelines  adding  a  definition  will 
clarify  the  Guidelines,  thereby  assisting 
members  in  complying  with  their  terms. 
Further,  the  proposed  rule  change 
relating  to  educational  material  will 
enhance  public  knowledge  and 
information  on  a  complex  securities 
product  and  will,  therefore,  enhance  the 
protection  of  investors  and  the  public 
interest  by  improving  the  baseline  of 
standards  to  guide  sales  practices 
relating  to  CMOs. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comment*  were  neither 
solicited  nor  received. 


m.  Date  of  Efiectivenen  of  the 
Proposed  Rale  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  with  the 
Commission  pursuant  to  section 
19(b)(3)(A)(i)oftiieActand 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  constitutes  a  stated 
policy,  practice  or  interpretation  of  an 
existing  rule  of  the  NASD. 

At  any  time  within  60  days  of  the 
filing  of  such  rule  change,  the 
Commission  may  summJarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copjing  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  7, 1993. 

For  the  Commission,  by  the  Divicion  of 
Market  Regulation,  pursuant  to  delegated 
authority.! 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-28079  Filed  ll-lS-03;  8:45  am] 
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ACTION:  Notice  of  Application  for 
Exemption  under  tiie  Invettment 
Company  Act  of  1940  (the  "Act"). 

A^nXANT:  White  River  Corporation 
("White  River"  or  "applicant"). 
RELEVANT  ACT  SECTIONt  Exemption 
requested  under  sections  6(c)  and  6(e) 
from  all  provisions  of  the  Act  except 
sections  9, 17(a)  (as  modified),  17(d)  (as 
modified),  17(e)  (as  modified),  17(f),  and 
36  through  53,  and  the  rules  thnreunder. 
SUMMARY  OF  APPUCAT10N:  Applicant  was 
created  as  part  of  a  reorganization  of 
Fund  American  Enterprises  Holdings, 
Inc.  ("FAEH")  as  a  wholly-owned 
subsidiary  of  FAER  As  part  of  the 
reorganization,  FAEH  plans  to  distribute 
to  its  shareholders  a  majority  of  its 
holdings  in  applicant.  Because  of 
applicant's  asset  composition,  applicant 
falls  within  the  definition  of  an 
investment  ':ompany  under  the  Act; 
however,  it  plans  to  engage  in  a  non- 
investment  company  business. 
Accordingly,  apphcant  seeks  a 
conditional  order  temporarily 
exempting  applicant  from  most 
provisions  of  the  Act 
FHJNQ  DATE:  The  Application  was  filed 
on  October  8, 1993,  and  amended  on 
November  4, 1993.  Applicant  has  agreed 
to  file  an  additional  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 

HEARma  OR  NOTIFICATION  OF  HEARMQ:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mall.  Hearing  requests  should  be 
received  by  the  SEC  by  5.30  p.m.  on 
December  a.  1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit,  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Person  who  wish  to  be  notified  of  a 
hearing  should  write  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant,  777  Westchester  Avenue, 
suite  201.  White  Plains,  New  Yoric 
10604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felice  R.  Foundos,  Staff  Attorney,  at 
(202)  272-2190,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3018,  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  MFORMATION:  The 
following  Is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

AppUcant't  Representations 

1.  Applicant,  a  Delaware  corporation 
oreanized  in  1989.  is  a  wholly-owned 
subsidiarv  of  FAEH.  formerly  known  as 
The  Fund  American  Companies.  Inc. 
("FAC").  FAC  was  Incorporated  in 
Delaware  in  1980  as  an  indirect,  wholly- 
owned  subsidiary  of  the  American 
Express  Company  ("American 
Express"),  and.  tmtil  January  1991. 
conducted  a  nationwide  insurance 
business  through  its  wholly-owned 
subsidiary.  Fireman's  Fund  Insurance 
Company  ("FFIC").  In  19^6,  FFIC 
acquired  substantiallv  all  the 
outstanding  shares  of  a  mortgage 
banking  corporation  now  known  as 
Source  One  Mortgage  Services 
Corporation  ("Source  One"). 

2.  In  January  1991,  FAC  sold  FFIC  to 
a  subsidiary  of  Allianz 
Aktiengesellschaft  Holdins  ("Allianz") 
for  approximately  $2.9  billion.  The  sale 
to  Allianz  did  not  include  certain 
investment  securities  and  its  Source 
One  stock,  together  worth 
approximately  $1.6  billion.  These 
securities  were  transferred  to  FAC  from 
FFIC  shortiv  before  the  sale. 

3.  After  the  sale  of  FFIC,  a  substantial 
portion  of  FACs  assets  consisted  of 
investment  securities.  In  reliance  on 
section  7  of  the  Act,  FAC  did  not 
register  as  an  investment  company  but 
commenced  a  plan  of  liquidation, 
approved  by  FACs  board  of  directors 
and  shareholders.  Between  January  1991 
and  July  1 992,  FAC  paid  out 
approximately  $4  billion  to  its 
shareholders  and  creditors.  In  Jime 
1992i  FAC  obtained  shareholder 
approval  to  chance  its  name  to  FAEH.* 

4.  Tbereefter,  FAEH  focused  on  its 
Source  One  mortgage  business  and  also 
actively  sought  to  acquire  an  operating 
company.  FAEH  also  entered  the  money 
management  business  through  Hanover 
Advisors,  Inc.  ("Hanover"),  on  indirect 
wholly-owned  subsidiary.  "To  date, 
Hanover  has  established  several 
advisory  relationships,  the  largest  with 
affiliates  or  affiliates  of  affiliates  (these 
agreements  together  with  such  future 
agreements  are  refsrred  to  as  the 
"Affiliated  Advisory  Agreements.") 


I  FAEH  had  obUliMd  UMnnca  from  th*  SEC* 
DtrUtoB  of  In«««tiiMnt  Mmmn»wii  thai  tha 
DtvMon  would  aot  raoonaMnd  dMt  th* 
CommlMloe  >aka  any  mianmtmi  action  tf  PAEH 
procaadad  to  Uqoldai*  and  dlaaolva  ia  tha  mannar 
daacrlbad  In  Ita  fequaattag  itom.  Th0rmtd 
Am&rican  Companim,  Inc.  (puk  vntL  Nor.  IS, 
1090).  Applicant  baUrraa  that  FAEH  condudad  tta 
plan  of  Uquldattea.  notwlthalmdli^  dia  fact  that 
FAEH  did  not  tail  or  othar  dUpoaa  of  Souica  Ona. 
Tha  Uauanc*  of  tha  raquaalad  ordaa  doai  not  I 
tha  Dl*lalon  nacaaaarlly  I 


5.  FAEH's  management  has 
determined  to  restructure  the  company, 
in  part  by  transferring  a  significant 
portion  of  FAEH's  investment  securities 
to  applicant  and  thereafter  distributing 
most  of  applicant's  common  stock  to 
FAEH's  snareholders  as  a  taxable 
dividend  (the  "Distribution").  On 
September  24, 1993,  FAEH  and  its 
wholly-owned  subsidiary  Fund 
American  Enterprises,  Inc  ("FAE"), 
Source  One's  direct  parents,  transferred 
to  applicant  certain  employees, 
investment  securitiee  (me  "Investment 
Securities"),  and  fixed  assets, 
collectively  having  an  aggregate  book 
value  of  approximately  $231  million,  in 
exchange  for  a  $50  million  demand 
note,  approximately  6.4  million  shares 
of  its  common  stock,  a  class  of 
nonvoting  preferred  stock  and  cash. 

6.  Upon  receipt  of  the  requested  order 
of  exemption  and  pursuant  to  an 
effective  registration  statement  under 
the  Securities  Exchange  Act  of  1934, 
FAEH  will  effect  the  Distribution  and 
will  sell  applicant's  preferred  stock  to 
two  institutional  investors.  FAEH  will 
retain  approximately  1.6  million  shares 
of  applicant's  common  stock,  most  of 
which  will  be  used  to  satisfy  bbUgationa 
pursuant  to  warrants  and  options  to 
purchase  applicant's  stock  issued  by 
FAEH.  John  J.  Byrne  ("Byrne"),  the 
Chairman  and  CEO  of  FAEH,  will  own 
beneficially  5%  or  more  of  applicant's 
stock.  FAEH  will  issue  to  Byrne 
warrants  for  the  purchase  of  an 
additional  640,000  shares  of  appUcant's 
stock,  which,  if  exercised,  would  give 
Byrne  beneficial  ownership  of  15.7%  of 
applicant's  outstanding  common  stock. 

7.  To  effect  the  capitalization,  FAEH, 
FAE  and  applicant  have  entered  into 
several  agreements  that  will  be  void  if 
the  Distribution  does  not  occur:  (i)  The 
Distribution  Agreement,  providing  for 
the  principal  corporate  transactions 
required  to  effect  the  Distribution  and 
other  matters;  (ii)  the  Securities 
Purchase  Agreements,  under  which 
apphcant  purchased  the  Investment 
Securities  bom  FAEH  and  FAE  for  cash 
and  stock;  and  (ill)  the  Assignment  and 
Assumption  Agreements  (the 
"Assignment  Agreements"),  under 
which  FAEH  an  FAE  assigned  to 
applicant  rights  and  obligations  related 
to  certain  of  the  Investment  Securities. 
In  addition,  FAEH  and  applicant  have 
entered  into  certain  arrangements 
relating  to  the  warrants  granted  to  Byrne 
(the  "Warrant  Arrangements,"  and, 
together  with  the  Distribution, 
Securities  Purchase  and  Assignment 
Agreements,  the  "Transaction 
Agreements").  Certain  of  the  Investment 
Securities  have  associated  rights  or 
options  to  acquire  additionafsecurities 
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(the  "Rights"),  which  applicant  may 
wish  to  exercise. 

8.  Applicant  and  Hanover  have 
entered  into  a  nximber  of  service  and 
advisory  agreements  with  FAEH  and  its 
remaining  subsidiaries,  which  will  be 
void  if  the  Distribution  is  not  effected 
(the  "Intercompany  Agreements"):  (i) 
The  Intercompany  Services  and  Expense 
Sharing  Agreement,  pursuant  to  which 
applicant  will  provide  certain  financial 
and  administrative  services  to  FAEH; 
(ii)  the  Investment  Management 
Agreement  and  Investment  Advisory 
Agreement,  pursuant  to  which  Hanover 
will  provide  investment  management 
and  securities  accounting  services  to 
FAEH  or  its  tubsidiaries;  (iii)  the  Credit 
Agreement,  pursuant  to  which  FAEH 
will  provide  applicant  with  a  $50 
million,  30-month  term  loan  and  an  IB- 
month,  $40  million  revolving  credit 
facility  ("Credit  Agreement' );  and  (iv) 
the  Tax  Cooperation  and 
Indemnification  Agreement  between 
FAEH  and  applicant,  which  provides  for 
information  snaring  and  cooperation  on 
certain  tax  matters. 

9.  Applicant's  officers  and  employees 
will  participate  in  various  benefit  plans 
establisfaed  by  applicant  to  dupUcate  as 
closely  as  possible  plans  pre\'iously 
establiihed  by  FAEH.  They  also  will 
retain  benefits  previously  earned  imder, 
and  will  continue  to  participate  in 
certain  FAEH  employee  benefit  plans 
(the  "Health  Plans").  In  addition, 
applicant  has  adopted  Compensation 
Plans  intended  to  provide  its  employees 
benefits  similar  to  those  provided  by 
FAEH:  (a)  the  White  River  1993 
Incentive  Compensation  Plan  ("1993 
Incentive  Plan");  (b)  the  White  River 
Voluntary  Deferred  Compensation  Plan; 
and  (c)  the  White  River  Deferred  Benefit 
Plan. 

10.  AppUcajit  expects  to  engage  in 
certain  twmsactions  with  affiliates  or 
affiliates  of  affiliates  that  would  be 
considered  routine  for  operating 
companies.  Until  the  date  of  the 
Distribution  ("Distribution  Date"), 
applicant  will  have  joint  arrangements 
v^rith  FAEH  for  insurance,  custody  of 
securities,  banking,  and  professional 
services.  Applicant  also  intends  to  enter 
into  certain  transactions  with  FAEH  in 
the  ordinary  course  of  business,  limited 
to  $5,000  per  transaction  and  $50,000 
per  annum.  Finally,  applicant  wishes  to 
allocate  expenses  among  itself  and 
various  subsidiaries  and  to  have  the 
flexibihty  to  restructure  itself  as 
required  by  business  needs. 

11.  Applicant  may  engage  in  joint 
acquisitions  with  FAEH,  Byrne  or 
certain  FAEH  down-stream  affihates 
("Joint  Acquisitions").  A  Joint 
Acquisition  would  occur  only  if  it. 


among  other  things,  (i)  would  result  in 
the  acquisition  by  applicant  of  a 
majority  or  greater  ownership  interest  in 
an  operating  company,  and  (ii)  were 
approved  by  a  majority  of  applicant's 
directors,  including  a  majority  of  the 
directors  with  no  financial  interest  in 
such  transaction  and  a  majority  of  the 
directors  who  are  not  interested  persons 
of  apphcant  as  defined  in  section 
2(a)(19)  of  the  Act  (the  "Required 
Majority")  in  accordance  with  the 
standards  in  section  57(f)  of  the  Act. 

Applicant's  Legal  Analysis 

1.  As  of  September  24. 1993,  the 
Investment  Securities  represented 
approximately  90%  of  applicant's  total 
assets,  exclusive  of  govemmeot 
securities  and  cash  items,  on  a 
consolidated  basis.  Applicant,  therefore, 
meets  the  Act's  definition  of  investment 
company.  Of  the  27  issues  of  common 
stock  included  among  the  Investment 
Securities,  applicant  owns  5%  or  more 
of  the  voting  securities  of  10  issuers. 

2.  Section  6(c)  provides  that  the  SEC 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transacticm  aom  any  provision  of  the 
Act,  or  of  any  rule  or  regulation 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act  Section  6(e)  permits  the  SEC 
to  require  companies  exempted  from  the 
registration  requirements  of  the  Act  to 
comply  with  certain  specified 
provisions  thereof  as  though  the 
company  were  a  registered  investment 
company. 

3.  Applicant  contends  that  the 
issuance  of  an  order  under  sections  6(c) 
and  6(e)  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  of  the  Act.  Applicant  has  a 
bona  fide  intent  to  be  engaged,  as  soon 
as  reasonably  possible,  in  a  business  or 
businesses  other  than  investing, 
reinvesting,  owning,  holding  or  trading 
securities.  The  requested  order  will 
provide  applicant  the  time  needed  to 
achieve  this  objective  in  an  orderly  way 
by  disposing  of  Investment  Securities 
and  acquiring  one  or  more  operating 
companies.  Applicant's  Investment 
Securities  are  largely  illiquid,  and  up  to 
two  years  will  be  necessary  and 
appropriate  to  permit  applicant  to  make 
an  orderly  transition  to  non-investment 
company  status. 

4.  Dunng  the  term  of  the  proposed 
order,  applicant  will  comply  with 
sections  {l7(a),  17(d)  and  17(e)  of  the 
Act  and  the  rules  thereunder  as  if  it 


were  a  registered  investment  company, 
modified  as  follows; 

(i)  for  purposes  of  sections  17(e).  17(d) 
and  17(e),  the  definition  of  affiliated 
person  will  not  include  any  affiliated 
person  or  affiliated  person  of  such 
person  (collectively,  "Affiliated 
Persons'!  who  is  an  affiliated  person 
solely  by  reason  of  being  an  employee 
who  is  not  also  an  officer  or  director  of 
applicant; 

fii)  the  provisions  of  section  17(a) 
shall  not  apply  to  actions  or  transactions 
occurring  on  or  alter  the  date  of  the 
order:  (a)  Pursuant  to  the  Securities 
Purchase  Agreements;  (b)  pursuant  to 
the  Assignment  Agreements;  (c) 
pursuant  to  the  Credit  Agreement;  (d) 
pursuant  to  the  1993  Incentive  Plan;  (e) 
pursuant  to  allocations  of  costs  and 
expenses  among  the  applicant's 
controlled  group  of  companies,  or 
reorganizations  and  transfers  of  assets 
among  such  companies  (collectively, 
"Subsidiary  Transactions");  (f)  with  an 
AffiUated  Person  (that  is  an  Affiliated 
Person  solely  by  reason  of  applicant's 
ownership  of  securities  of  such  person) 
which  are  effected  by  apphcant  for  the 
purposes  of  acquiring  at  least  a  majority 
interest  in  such  person,  provided  that 
the  transaction  is  approved  by  the 
Required  Majority  in  accordance  with 
the  standards  set  forth  in  section  57(f) 
of  the  Act;  (g)  pursuant  to  the  Rights;  (h) 
pursuant  to  sales  or  other  dispositions 
of  the  Investment  Seoirities  in  which 
applicant  does  not  intend  to  acquire  a 
majority  interest,  including  sales  or 
other  dispositions  to  FAEH  or  affiliates 
of  the  issuers  of  such  Investment 
Securities,  provided  that  the  transaction 
is  approved  by  the  Required  Majority  in 
accordance  with  the  standards  set  forth 
in  section  57(f)  of  the  Act;  and  (i) 
between  apphcant  and  any  ACELUate  ' 
Person  that  is  an  Affiliated  Person  suiely 
by  reason  of  being  a  limited  or  general 
partner  in  any  Umited  partnership 
interest  included  in  the  Investment 
Securities  (a  "Partnership"); 

(iii)  the  provisions  of  section  17(d) 
shall  not  apply  to  actions  and 
tran.sactions  occurring  on  or  after  the 
date  of  the  order  (a)  Pursuant  to  the 
AffiUated  Advisory  Agreements;  (b) 
pursuant  to  the  Transaction 
Agreements;  (c)  purstiant  to  the 
Intercompany  Agreements;  (d)  pursuant 
to  the  Health  Plans;  (e)  pursuant  to  the 
Compensation  Plans;  (f)  pursuant  to 
Subsidiary  Transactions  (to  the  extent 
that  section  17(d)  may  be  deemed  to 
prohibit  a  transaction  that  is  exempted 
by  rule  from  section  17(a));  (g)  with  an 
Affiliated  Person  (that  is  an  Affiliated 
Person  solely  by  reason  of  applicant's 
ownership  of  securities  of  such  person) 
which  are  effected  by  applicant  for  the 
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purpose*  of  acquiring  at  least  a  majority 
interest  in  such  person  (to  the  extent 
that  section  17(a)  may  be  deemed  to 
prohibit  a  transaction  that  is  exempted 
Dy  rule  from  section  17(a)),  provided 
that  the  transaction  is  approved  by  the 
Required  Majority  in  accordance  with 
the  standards  set  forth  in  section  57(f) 
of  the  Act:  (h)  pursuant  to  the  Rights;  (i) 
pursuant  to  sales  or  other  dispositions 
of  the  Investment  Securities  in  which 
applicant  does  not  intend  to  acquire  a 
majority  interest,  including  sales  or 
other  dispositions  to  FAEH  or  affihates 
of  the  issuers  of  such  Investment 
Securities,  provided  that  the  transaction 
is  approved  by  the  Required  Majority  in 
accordance  with  the  standards  set  forth 
in  section  57(f)  of  the  Act;  (j)  pursuant 
to  a  Joint  Acquisition,  provided  that  the 
transaction  is  approved  by  the  Required 
Majority,  in  accordance  with  section 
57(f)  of  the  Act;  (k)  pursuant  to  the 
insurance,  banking  and  custody 
arrangements;  (1)  with  respect  to  the 
provision  of  professional  services  from 
which  both  FAEH  and  applicant 
benefited;  (m)  arising  in  the  ordinary 
course  of  applicant's  business,  provided 
that  the  transactions  are  on  terms  and 
under  conditions  that  are  substantially 
the  same  or  at  least  as  favorable  to 
applicant  as  those  prevailing  at  the  time 
for  comparable  transactions  with  or 
involving  persons  who  are  not  Affiliated 
Persons  of  appUcant  within  the  meaning 
of  section  2(a)(3)  of  the  Act,  and 
provided  further  that  an  individual 
transaction  does  not  involve  more  than 
$5,000  and  total  annual  transactions  do 
not  involve  mora  than  $50,000;  an  (n) 
between  applicant  and  any  Afliliated 
Person  that  is  an  Affiliated  Person  solely 
by  reason  of  being  a  limited  or  general 
partner  in  the  Partnerships;  and 

(iv)  the  provisions  of  section  17(e) 
shall  not  apply  to  the  occasional  receipt 
of  food,  drink,  entertainment  or  related 
transportation  or  gifts  that  are  not 
excessively  lavish  from  an  unaffiliated 
third  party  pursuant  to  the  established 
policies  of  applicant. 

5.  Because  applicant  and  its  affiliates 
in  their  transactions  and  relations  with 
applicant  would  be  subject  to  sections  9, 
17(a)  (as  modified),  17(d)  (as  modified), 
17(e)  (as  modified),  17(f),  and  36 
through  53  of  the  Act,  as  if  the  applicant 
were  a  registered  investment  company, 
the  Interests  of  investors  would  be 
adequately  protected  during  the 
effective  period  of  the  exemptive  order. 

Applicant's  Conditions 

Applicant  agrees  to  comply  with  the 
following  conditions  until  the  earlier  of 
the  date  on  which  it  no  longer  meets  the 
definition  of  investment  company  or 
two  years  from  the  date  of  the  order: 


1.  Applicant  will  not  acquire  any 
additional  "investment  securities" 
within  the  meaning  of  section  3(a)(3)  of 
the  Act  other  than  (a)  shares  of  money 
market  mutual  funds,  or  (b)  debt 
securities  that  are  rated  investment 
grade  or  higher  by  a  nationally 
recognized  statistical  rating 
organization,  or,  if  imreted,  deemed  to 
be  of  comparable  quality  imder 
guidelines  approved  by  applicant's 
board  of  directors,  provided  that 
appUcant  may  make  equity  or  debt 
investments  iia  issuen  that  ore  not 
investment  companies,  as  defined  in 
section  3(a)  of  the  Act  (or  if  such  issuer 
qualifies  for  a  specific  exclusion  under 
section  3(c)  other  than  under  section 
3(c)(1)),  in  the  following  circumstances: 
(i)  In  connection  with  the  possible 
acquisition  of  at  least  a  majority  interest 
in  an  operating  business,  as  evidenced 
by  a  resolution  approved  by  applicant's 
board  of  directors,  or  (ii)  in  connection 
with  the  Rights. 

2.  Prior  to  effecting  each  transaction 
reqturing  the  approval  of  a  Required 
Majority  of  applicant's  board  of 
directora:  (a)  AppUcant  will  (i)  make  all 
reasonable  and  diligent  efforts  to 
ascertain  the  Identity  of  all  Affiliated 
Persons  who  may  have  an  interest  in  the 
transaction;  (ii)  inform  the  Directora  of 
the  identity  of  all  knowm  Affiliated 
Pereons  who  are  known  to  be  parties  to, 
or  who  are  known  to  have  a  direct  or 
indirect  financial  interest  in,  the 
transaction  and  the  known  financial 
interests  of  such  persons  in  the 
transaction;  and  (iii)  have  a  board  of 
directora  at  least  50%  of  the  member  of 
which  ore  not  "interested  persons"  of 
applicant  as  defined  in  section  2(a)(19) 
of  the  Act;  and  (b)  the  Required  Majority 
of  the  Board  will  find  that  (i)  the  terms 
of  the  transaction,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair  to  applicant  and 
do  not  involve  overreaching  of  the 
applicant  or  its  sharaholdera;  (ii)  the 
participation  of  applicant  in  the 
proposed  transaction  will  not  be  on  a 
basis  less  advantageous  to  the  applicant 
than  that  of  other  participants;  and  (iii) 
the  proposed  transaction  is  consistent 
with  the  interests  of  applicant's 
shareholdera  and  with  the  stated 
objectives  of  applicant  as  recited  in  its 
registration  statement  on  Form  10.  its 
reports  on  Forms  10-Q  and  10-K  and  its 
reports  to  shareholders;  and  (c)  the 
board  of  directora  will  record  in  its 
minutes  and  preserve  in  its  records  for 
such  periods  as  if  such  records  were 
required  to  be  maintained  pursuant  to 
section  31(a),  a  description  of  such 
transaction,  its  findings,  the  information 


or  materials  upon  which  its  findings 
were  based,  and  the  basis  therefor. 

3.  In  addition  to  the  conditions  set 
forth  in  2  above:  (a)  any  Joint 
Acquisition  will  consist  of  the  same 
class  of  securities,  including  the  same 
registration  rights  (if  any),  and  other 
rights  related  thereto,  at  the  same  unit 
consideration,  and  on  the  same  terms 
and  conditions,  and  the  Joint 
Acquisition  transaction  will  take  place 
at  or  about  the  same  time  for  each 
affihated  partici{>ant;  (b)  if  one  of  the 
affiliated  participants  in  Joint 
Acquisition  elects  to  sell,  exchange  or 
otherwise  dispose  of  an  interest  in  a 
security  that  is  acquired  in  the  Joint 
Acquisition,  notice  must  be  given  to  the 
other  affiliated  participants  at  the 
earliest  practical  time  and  each 
affiliated  participant  must  be  given  the 
opportunity  to  participate  in  such 
disposition  at  the  same  time  for  the 
same  unit  consideration  and  in  amounts 
proportional  to  its  respective  holdings 
of  such  secvirities;  (c)  any  decision 
relating  to  such  disposition,  whether  to 
participate  or  not,  will  not  be  subject  to 
the  requirements  set  forth  in  2  above;  (d) 
no  director  or  officer  of  applicant  and 
no  Affiliated  Person  (other  than  FAEH, 
one  of  FAEH's  downstream  affiliates  or 
Byrne)  shall  participate  in  a  Joint 
Acqusition  unless  a  separate  exemptive 
order  is  first  obtained;  and  (e)  no  Joint 
Acquisition  will  be  made  of  any 
company  in  which  applicant  or  any  of 
its  affiliates  has  previously  acquired  an 
interest  (other  than  the  Investment 
Securities  or  a  Joint  Acquisition  effected 
in  mora  than  one  step  as  permitted  by 

1  above). 

4.  Applicant's  registration  statement 
on  Form  10,  its  reports  on  Forms  10-K 
and  10-Q,  proxy  statements  and  its 
annual  reports  to  shareholdera  will  state 
that  the  exemptive  order  has  been 
granted  pursuant  to  sections  6(c]  and 
6(e)  of  the  Act  and  that  White  River  and 
other  penons,  in  their  transactions  and 
relations  with  White  River,  are  subject 
to  sections  9. 17(a)  (as  modified),  17(d) 
(as  modified),  17(e)  (as  modified),  17(f), 
and  36  through  53  of  the  Act,  and  the 
rules  thereunder,  as  if  White  River  were 
a  registered  investment  company, 
except  insofar  as  permitted  by  the  order 
requested  hereby. 

5.  Applicant  will  not  "hold  itself  out" 
as  engaged  primarily  in  the  business  of 
investing,  reinvesting  or  trading  in 
securities. 

6.  Applicant  will  submit  an  initial 
report  to  the  Commission's  Division  of 
Investment  Management  within  fifteen 
days  of  the  close  of  the  quarter  ended 
March  31. 1994,  and  every  six  months 
thereafter,  setting  forth  applicant's 
assets  and  analyzing  applicant's  current 
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status  under  section  3(a)  of  the  Act. 
Applicant  will  submit  a  final  report 
promptly  upon  expiration  of  the 
Exemption  Period  (or  at  such  earlier 
time  as  the  applicant  is  no  longer  an 
investment  company). 

For  th«  Commission,  by  the  Divisioa  of 
iDvsstment  Management,  pursuant  to 
delegated  ■uthority. 

Mai:gar«t  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc  93-28080  Filed  11-16-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceeding*;  Agreements 
Filed  During  ttie  Week  Ended 
Novemt)er  5, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportatian 
under  the  provisions  of  49  U.S.Q  412 
and  414.  Answers  may  be  filed  within 
'21  da3rs  of  date  of  filing. 

Docitet  Number  49234 
Date  filed:  November  1, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subfeet:  TC31  Reso/P  1007  dated 
October  29, 1993;  North  &  Central 
Pacific  Expedited  Resos;  1^1-0020 
r-2— 066y    r-3— rSrr    i^-4— 075Tr 
Proposed  Effective  Date:  December  1, 
1993 

Docket  Namber  49238 
Date  filed:  November  3, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject  Telex  OOMP  Mail  Vote  652; 

Amend  Mileage  Manual 
Proposed  Effective  Date:  December  1. 

1903 

DocJcef  Number:  49237 
Date  filed:  November  3, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC31  Reio/P  1008  dated 
November  2, 1993;  North  &  Central 
Pacific  Expedited  Reso  015b 
Proposed  Effective  Date:  Expedited 
March  1. 1994 

Docket  Number  49238 
Date  filed:  November  3. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Reso/P  1527  dated 
September  24, 1993;  South  Atlantic- 
Europe/Middle  East  r-1  to  r-20 
Proposed  Effective  Date:  April  1. 1994 
PtiTilkT.KaTkM-, 

Chief.  Oocumentoiy  Servica*  Division. 
[FR  Doc.  93-28064  Filed  11-15-03;  8:45  am] 


Applications  tor  Ceftmcates  of  PubRe 
Convenience  and  Neoeesity  and 
Foreign  Air  Carrier  Permlta  RIed  Under 
Subpart  O  Durtng  the  Weelt  Ended 
November  5, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regiilations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  kirth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number  49235. 

Date  filed:  November  1, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  29, 1993. 

Description:  Application  of  Kuwait 
Airways  Corporation,  piirsuant  to 
Section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations,  applies  f(v  renewal  of 
its  foreign  air  carrier  permit  authoriziiiff 
Kuwait  Airways  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  a  point  or 
points  iii  Kuwait;  the  intermediate 
points  London,  Ebngland,  and  Frankfurt, 
Germany,  and  the  terminal  point  New 
York,  New  York. 

Docket  Number:  49242. 

Date  filed:  November  5, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  3. 1993. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  Section  401  of 
the  Act  and  Subpart  Qof  the 
Regulations,  requests  a  certificate  of 
pimlic  convenience  and  necessity  to 
provide  scheduled  foreign  air 
transportation  service  between  Spokane, 
Washington,  and  Vancouver.  British 
Colimibia.  Canada. 
Phyllis  T.Kaylor. 

Chief,  DocamentarySerrices  DiviskM. 
[FR  Doc  93-28065  Filed  11-15-93;  8:45  am] 
Musta  0001 4Me-»# 


Office  of  the  Secretary 
[Ordw  83-11-21] 

ntnesa  Determination  of  Caribbean 
International  Alrtlnea,  Ine.;  d/b/a 
Carfbair 


AC7KM:  Notice  of  Commtitar  Air  Carrier 
Fitness  Determinatian — Order  to  Show 
Cause. 

8UMMARY:  The  Department  of 
Transportation  is  proposing  to  find  that 
Caribbean  International  Airlhies,  Inc.  d/ 
b/a  CaribAir  is  fit,  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(e)  of  the  Federal  Aviation 
Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  Barbara  P.  Dunnigan.  Air 
Carrier  Fitness  Division,  P-58,  room 
6401,  Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
November  23, 1903. 
FOR  FURTHER  MFORUATKM  CONTACT:  Mrs. 

Barbara  P.  Dunnigan.  Air  Carriw  Fitness 
Division,  Department  of  Transportation, 
400  Seventh  Street,  SW..  Washington. 
DC  20590,  (202)  366-2342. 

Dated:  November  8, 1993. 
Patrick  V.Morphf, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  93-28025  Filed  11-15-93;  8:45  imj 


[Of  der  93-1 1-1 6  «td  DoekM  4S74q 

Application  of  Eastwind  Capital 
Partners,  Inc.  for  Issuance  of  New 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 
action:  Notice  of  Order  to  Show  Cause. 

8UMUARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order:  (1)  Finding  Eastwind 
Capital  Partners,  Inc.,  fit.  willing,  and 
able,  and  (2)  awarding  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
November  23, 1993. 

ADDRESSES:  Objections  and  answers  to 
ol^ections  should  be  filed  in  Docket 
48742  and  eddressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 


AGENCY:  Depeitment  of  Transport^on.       FOR  FURT>CR  Vtf^MMATION  CONTACT: 
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Ms.  Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (P-56,  room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  November  5, 1993. 
Patrick  V.Miin>h7. 

Acting  Assistant  Secretary  for  Policy  and 
Intamational  Affain. 

PH  Doc  93-2S024  Filed  11-15-93;  8:45  am] 
MLUNO  COM  4»t0-a>-ll 

[Order  8»-11-17  and  Doeim  49129] 

Application  of  Sky  King,  lr>c.  for 
Certiflcate  Authority  Under  Subpart  Q 

AGENCY:  Department  of  Transportation. 
action:  Notice  of  Order  to  Show  Causa. 

SUMUARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Skv  King. 
Inc..  lit,  willing,  and  able  and  award  it 
a  certificate  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
overseas  charter  air  transportation  of 
persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
November  23, 1993. 
ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49129  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Carol  A.  Szekely,  Air  Carrier  Fitness 
Division  (P-56.  room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  November  8, 1993. 
Patrick  V.Kfnrphy. 

Acting  Assistant  Secretary  for  Policy  and 
In  temational  Affairs. 

[FR  Doc.  93-28023  FUed  11-15-93;  8:45  am] 
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Federal  Aviation  Admlnlatratlon 

Receipt  of  Nolee  Compatibility 
Program  and  Requeat  for  Review,  Kent 
County  International  Airport,  Grand 
Rapida,MI 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

StiMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 


is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Kent  County  International 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
(hereinafter  referred  to  as  "the  Act")  and 
14  CFR  part  150  by  Kent  County 
Department  of  Aviation.  This  program 
was  submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  expos\ire  maps 
submitted  under  14  CFR  part  150  for 
Kent  County  International  Airport  were 
in  compliance  with  applicable 
requirements  effective  March  4, 1993. 
The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  April  27, 1994. 
EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  the  FAA's  review  of  the  noise 
compatibility  program  is  October  29, 
1993.  The  public  comment  periods  ends 
November  29, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ernest  P.  Gubry,  Community  Planner, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road. 
Belleville.  Michigan  48111.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Kent  County 
International  Airport  which  will  be 
approved  or  disapproved  on  or  before 
April  27. 1994.  Tliis  notice  also 
annoimces  the  availability  of  this 
program  for  public  review  and 
comment 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  wnich  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Kent 
Coxmty  International  A^ort,  effective 
on  October  29, 1993.  It  was  requested 
that  the  FAA  review  this  material  and 
that  the  noise  mitigation  measiires,  to  be 
implemented  joinUy  by  the  airport  and 
surroimding  conununities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 


requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
TTie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  April  27, 1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measiires  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  folloMong  locations: 
Great  Lakes  Regional  Office,  2300  East 

E)evon  Avenue,  Des  Plaines,  IL  60018 
Federal  Aviation  Administration, 

Detroit  Airports  District  Office, 

Willow  Run  Airport,  East,  8820  Beck 

Road,  Belleville,  Michigan  48111 
Kent  County  Department  of  Aviation, 

Kent  County  International  Airport, 

5500  44th  Street,  S.E.,  Grand  Rapids. 

MI  49512 

Questions  may  be  directed  to  the 
Individual  named  above  under  the 
heading,  "FOR  further  information 

CONTACT." 

Issued  In  Belleville,  Michigan,  on  October 
29, 1993. 
Dean  C  Nitz, 

Manager.  Detroit  Airports  District  Office,  FAA 
Great  Lakes  Region. 

[PR  Doc.  93-28127  Filed  11-15-93;  8:45  am) 
MLUNO  COM  4tie-1S-H   ' 


[Summery  Notioe  No.  PE-«3-48] 

Petltlona  for  Exemption;  Summary  of 
Petltlona  Received;  DIepoeltlona  of 
Petltlona  laaued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SIMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  OFR  part  11),  this 
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notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  6, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGG- 

10).  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephcme  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  November  8. 
1993. 

Donald  P.  Byms, 

Assistant  Chief  Counsel  for  Regulations. 
Petitiona  for  Exemption 

Docket  No.:  26103 

Petitioner:  Northwest  Seaplanes,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.203(a)(1) 

Description  of  Relief  So  ugh  tl 
Disposition:  To  extend  Exemption 
5166  to  continue  to  permit  the 
petitioner  to  conduct  flight  operations 
when  necessary  at  an  altitude  below 
500  feet  over  water  outside  of 
controlled  airspace. 

Docief  No.:  26533 

Petitioner:  ]ump  Shack 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  the  petitioner 
and  its  respective  employees, 


representatives,  and  other  volunteer 
experimental  parachute  test  jumpers 
imder  its  direction  and  control  to 
make  tandem  parachute  jumps  for  the 
purpose  of  meeting  TSO-C23c 
certification  requirements  for  live 
tests  of  its  dual  harness,  dual 
parachute  pack. 

DocJcef  No.:  26690 

Petitioner:  AMR  Eagle,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411{a/(2).  (3)  and  (b)(2); 
121.413(b),  (c)  and  (d);  Part  121. 
Appendix  H;  and  135.303; 
135.337(a)(2),  (a)(3)  and  (b)(2); 
135.339(a)(2),  (b),  and  (c). 

Description  of  Relief  Sought:  To  amend 
condition/limitation  number  3  of 
Exemption  No.  5486  to  allow  an 
indefinite  use  of  the  Supervisor 
Transfer  Program  for  airmen 
employed  by  any  affiliate  carrier  at 
the  time  instructors  and  check  airmen 
begin  to  be  used  in  conjimction  with 
Exemption  No.  5486. 

Docicef  No.:  27391 

Petitioner:  Mr.  Richard  B.  Miller 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  fly  as  a  pilot  in  Part 
121  air  carrier  operations  after  his 
60th  birthday. 

Docicef  No.;  27489 

Petitioner:  Mr.  Stanley  F.  Blaschke 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  serve  as  a  pilot  in  Part  1231  air 
carrier  operations  after  his  60th 
birthday. 

Dispositions  of  Petitions 

Docief  No.;  26048 

Petitioner:  National  Test  Pilot  School 

Sections  of  the  FAR  Affected:  14  CFR 

91.319(a)(1)  and  (2) 
Description  of  Relief  Sought/ 

Disposition:  To  permit  the  petitioner 

to  use  aircraft  thiat  have  an 

experimental  certificate  to  train  flight 

test  students  through  the 

demonstration  and  practice  of  flight 

test  techniques  and  teach  students 

flight  test  data  acquisition  methods 

for  compensation. 

Grant,  October  28. 1993.  Exemption  No. 
5778 

Docket  No.:  26898 

Petitioner:  Air  Transport  Association  of 

America 
Sections  of  the  FAR  Affected:  14  CFR 

121.343(c) 
Description  of  Relief  Sought/ 

Disposition:  To  amend  Exemption  No. 

5593  to  permit  member  air  carriers  to 


operate,  after  May  26, 1994,  under  an 
FAA-approved  Airplane  Retirement 
Schedule  until  December  31, 1998, 
certain  airplanes  that  do  not  have  one 
or  more  of  the  digital  flight  data 
recorders  required.  The  category  of 
"certain"  airplanes  covered  by  the 
exemption  are  Stage  2  airplanes  that 
air  carriers  plan  to  retire  rather  than 
retrofit  with  noise  abatement 
equipment. 

Grant.  November  3. 1993.  Exemption 
No.  5593B 

Docket  No.:  27225 

Petitioner:  Empire  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  continue  operating 
aircraft  not  fitted  by  May  26. 1994, 
with  a  digital  flight  data  recorder 
capable  of  simultaneously  recording 
at  least  11  flight  parameters. 

Denial.  November  2.  1993.  Exemption 
No.  5781 

Docket  No.:  27236 

Petitioner:  United  Parcel  Service  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  continue  operating, 
after  May  26, 1994. 17  model  DC8 
aircraft  not  fitted  with  a  digital  flight 
recorder  capable  of  simultaneously 
recording  at  least  11  flight  parameters. 

Denial.  November  2. 1993,  Exemption 
No.  5780 

Docket  No.:  27290 

Petitioner:  Mountain  Air  Cargo,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

121.343(c) 
Description  of  Relief  Sought/ 

Disposition:  To  allow  the  petitioner  to 

continue  operating  aircrait  not  fitted 

by  May  26, 1994,  with  a  digital  flight 

data  recorder  capable  of 

simultaneously  recording  at  least  11 

flight  parameters. 

Denial.  November  2, 1993,  Exemption 
No.  5782 

Docket  No:  27  W2 

Petitioner:  Atlantic  Coast  /urlines  d/b/a/ 
United  Express 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(e),  121.433(c)(l)(iii), 
121.441(a)(l},  121.441(b)(1)  and 
Appendix  F  of  121. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  conduct  a  Single 
Visit  Training  Program  for  flight  crew 
members,  and  eventually  transition 
into  the  Advanced  Qualifications 
Program. 
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Grant,  November  4.  1993,  Exemption 
No.  5783 

Docket  No:  274\7 

Petitioner:  Sierra  Pacific  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  continue  operating, 
after  May  26. 1994. 17  model  DCS 
aircraft  not  fitted  with  a  digital  flight 
recorder  capable  of  simultaneously 
recording  at  least  11  flight  parameters. 

Denial,  Novembers,  1993,  Exemption 
No.  5784 

|FR  Doc.  93-28125  Filed  11-1&-93;  8:45  ami 
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Aviation  RuicmaUng  Advtoory 
CommtttM  MMtkig  on  TraMng  and 
QuaimcatioRa 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  oft  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  training  and 
qualifications  issues  . 
DATES:  The  meeting  will  be  held  on 
December  1,  1993  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Transportation, 
Nassif  Building,  in  room  8440,  400 
Seventh  Street.  SW.,  Washington.  DC. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Mrs.  Marlene  Vermillion.  Flight 
Standards  Ser\'ice,  Air  Transportation 
Division  (AFS-20G).  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
telephone  (202)  267-8166. 
SUPPl£M£MTARY  INFORMATION:  Pursuant 
to  section  lD(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  App.  n),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  be  held  on  December  1.  1993, 
at  the  Department  of  Transportation, 
Nassif  Building,  room  8440.  400 
Seventh  Street.  SW.,  Washington,  DC. 
The  agenda  for  this  meeting  will  include 
progress  reports  from  the  Air  Carrier 
Working  Croup  and  the  Cabin  Safety 
Working  Croup.  Each  working  group 
Chair  will  report  on  the  progress  of  the 
working  group.  In  addition,  the  Air 
Carrier  Working  Group  will  present  its 
rucommendation  to  the  ARAC  regarding 
Part  135.  There  also  will  be  a  briefing 
on  the  ARAC  procedures. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 


arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOn  RIRTHCR 
MFORMATION  CONTACT." 

Because  of  increased  security  in 
Federal  buildings,  memtiers  of  the 
public  who  wish  to  attend  are  advised 
to  arrive  in  sufficient  time  to  be  cleared 
through  building  security. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Is8u«d  in  Washington.  DC,  on  Nov«mb«r 
10, 1993. 

ThmaaaTwda, 

ExKutivt  DirKtorfor  Training  and 
Qualifications,  Aviation  Rvlamaking 
Advisory  Committta. 
|FR  Doc.  93-28124  Filed  11-15-93;  8:45  ami 
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Fadarai  Highway  Adm4nlalraUon 

Envlronmantai  Impact  Statamant:  City 
of  Alaxandria,  VA;  Princa  Gaorge'a 
County,  MD;  Waahington,  DC 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTKM:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  Draft  Environmental 
ImjMct  Statement/Section  4(0 
Evaluation  will  be  prepared  for  a 
proposed  highway  project  in 
Alexandria,  Virginia.  Prince  George's 
County,  Maryland,  and  Washington,  DC. 
FOR  FURTHER  INFORMATX)N  CONTACT: 
Robert  E.  Gatz,  Director,  Office  of 
Planning  and  Program  Development, 
Federal  Highway  Administration,  10  S. 
Howard  Street,  Baltimore,  Maryland 
21201,  Telephone:  (410)  962-3742  or 
Jorg  Huckabee,  Project  Coordinator,  211 
North  Union  Street,  Suite  111, 
Alexandria,  Virginia  22314,  Telephone: 
(703)  519-9800. 

SUPPLEMENTARY  MFORMATXM:  The 
FHWA.  in  cooperation  with  the 
Maryland  and  Virginia  Departments  of 
Transportation  and  the  District  of 
Columbia  Department  of  Public  Works 
will  prepare  a  supplement  to  the  Draft 
Environmental  Impact  Statement/ 
Section  4(fl  Evaluation  for  a  proposal  to 
improve  the  Woodrow  Wilson  Bridge 
and  the  1-95  approach  roadway  network 
between  Telegraph  Road  (Rte.  241)  in 
Virginia  and  ladian  Head  Highway  (Rte. 
210)  in  Maryland;  a  distance  of 
approximately  five  miles.  Improvements 


to  the  bridge  and  roadways  are 
considered  necessary  to  improve  the 
structural  integrity  of  the  existing  bridge 
and  to  provide  for  current  and  projected 
traffic  demands.  The  original  Dnh 
Environmental  Impact  Statement/ 
Section  4(f)  Evaluation  for  the 
improvements  (FHWA-MD-VA-DC- 
EIS-91-01-D)  was  approved  on  August 
26. 1991. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action  (no  build), 
(2)  mass  transit,  (3)  Transportation 
Systems  Management  (improving 
present  systems)  and  (4)  build 
alternatives  based  on  upgrading  the 
existing  facility  and  construction  on  a 
new  alignment. 

A  multi-jurisdictional  Coordination 
Committee  consisting  of  Federal,  state, 
and  local  representatives  has  been 
formed  to  provide  guidance  and  input 
towards  identifying  a  aoluticw  which 
enhances  mobility  while  assuring  that 
community  and  environmental  concerns 
are  addressed.  The  previously 
established  scoping  process  will 
continue  and  an  expanded  public 
outreach  program  will  be  implemented. 
Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  state,  and  local 
agencies,  and  to  private  citizens  and 
groups  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  this 
proposal. 

Public  notice  will  be  given  of  the  time 
and  place  of  all  public  meetings  and 
hearings.  The  Draft  Environmental 
Impact  Statement/Section  4(0 
Evaluation  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties.  A 
Woodrow  Wilson  Bridge  Study  and 
Design  Center  has  been  established  at 
211  North  Union  Street.  Suite  111, 
Alexandria,  Virginia,  and  will  be  open 
to  the  general  public:  Monday — 
Thursday  10  a.m.  to  7  p.m.  and  Friday 
10  a.m.  to  5  p.m. 

Comments  or  questions  concerning 
the  proposed  action  or  the 
Environmental  Impact  Statement/ 
Section  4(0  Evaluation  should  be  sent  to 
the  Study  and  Design  Center  or  the 
FHWA  at  the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
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Programs  and  activities  apply  to  this 
program.) 

Robert  E.  Gatx, 

Director,  Office  of  Planning  and  Program 
Development,  Region  3.  Baltimore,  Maryland. 
[FR  Doc.  93-28153  Filed  11-15-93;  8:45  am) 
BtUMQ  CODE  4*1  e-a-M 


F«d«ral  Transit  Administration 
[FHWA  Doclwt  No.  93-33] 

Study  of  Axis  Wslghts  of  Public  Transit 
Buses;  Request  for  Comments 

AGENCCS:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  is  a  joint  request  for 
information  to  assist  the  Secretary  of 
Transportation  (Secretary)  in 
responding  to  a  requirement  in  section 
1023(b)  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  to  conduct  a  study  of  the 
maximum  axle  weight  limits  of  public 
transit  vehicles  on  the  Interstate 
Highway  System.  The  study  results 
must  be  submitted  to  Congress  by  April 
6, 1994.  All  the  responses  and 
comments  will  be  hilly  considered 
before  the  study  is  submitted. 
DATES:  Responses  to  this  request  must 
be  received  on  or  before  February  14, 
1994. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  93-33 
Federal  Highway  Administration,  Room 
4232,  HCC-10.  Office  of  the  Chief 
Counsel.  400  Seventh  Street,  SW.. 
Washincton,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  4:15  p.m.  e.t., 
Monday  through  Friday,  except  legal 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management,  at  (202)  366- 
2212,  Mr.  Charles  Medalen,  Office  of 
Chief  Counsel,  at  (202)  366-1354, 
Federal  Highway  Administration;  or  Mr. 
Vincent  R.  DeMarco,  Office  of 
Engineering  Evaluation,  at  (202)  366- 
0224,  Mr.  Richard  Wong,  Office  of  Chief 
Counsel,  at  (202)  366-1936,  Federal 
Transit  Administration,  Department  of 
Transportation,  400  Seventn  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 


SUPPl£MENTARY  INFORMATION:  Section 
341  of  the  DOT  and  Related  Agencies 
Appropriations  Act,  Public  Law  102- 
388, 106  Stat.  1520.  at  1552,  amended 
section  1023  of  the  ISTEA.  Public  Law 
102-240, 105  Stat.  1914,  by  adding  a 
new  paragraph  (h),  which,  in  paragraph 
(h)(2),  required  the  Secretary  to  conduct 
a  study  of  the  maximum  axle  weight 
limits  of  "public  transit  vehicles"  on  the 
Interstate  System.  In  paragraph  (h)(1), 
the  legislation  also  exempted  "any 
vehicle  which  is  regularly  and 
exclusively  used  as  an  intrastate  public 
agency  transit  passenger  bus"  from  the 
single-  and  tandem-a^e  weight  limits 
imposed  on  the  Interstate  System  by  the 
second  sentence  in  23  U.S.C.  127  for  2 
years  from  the  effective  date  of  the 
legislation,  October  6, 1992.  By  using 
this  language  Congress  evidently 
intended  the  subject  of  the  study  to  be 
broader  than  the  exemption.  We  do  not 
believe,  however,  that  the  study  should 
consider  all  vehicles  that  may  transport 
the  public.  For  example,  it  is  imlikely 
that  school  buses  would  ever  exceed 
Interstate  axle  weight  limits. 
Furthermore,  based  on  the  language  in 
paragraph  (h)(2),  we  believe  that  "public 
transit  vehicles"  mean  only  those 
operated  for  or  on  behalf  of  a  public 
agency,  and  not  just  any  vehicle  used  to 
transport  the  public.  Consequently, 
comments  are  sought  on  public  transit 
vehicles  which  are  operated  by  or  on 
behalf  of  a  political  jurisdiction  or 
regional  transportation  agency  to 
transport  the  general  public  on  specified 
routes  which  include  the  streets  and 
highways  within  such  jurisdiction  and 
neighboring  jurisdictions  but  excluding 
school  buses.  Such  vehicles  will  be 
referred  to  as  public  transit  buses  in  this 
notice. 

The  statute  requires  the  Secretary  to 
consider  current  public  transit  bus 
design  standards,  the  implications  for 
such  standards  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  and 
Clean  Air  Act  (CAA)  requirements,  and 
the  potential  impact  of  revised  design 
standards  on  pimlic  transit  bus 
ridership  capacity,  operating  and 
replacement  costs,  air  quality  concerns, 
and  highway  wear  and  tear. 

Axle  weight  Umits  which  all  States 
must  adopt  and  enforce  on  the  Interstate 
System  are  set  forth  in  23  U.S.C.  127. 
These  are  20,000  pounds  on  a  single 
axle  and  34,000  pounds  on  a  tandem 
axle.  The  latter  is  defined  in  23  CFR 
658.5(j)  as  two  or  more  consecutive 
axles  more  than  40  inches  apart  but  not 
more  than  96  inches  apart.  Higher  axle 
weight  limits  which  were  in  effect  in  a 
State  on  July  1, 1956,  are 


"grandfathered."  Failure  of  a  State  to 
adopt  and  enforce  these  weight  limits 
on  the  Interstate  System  may  result  in 
that  State  being  penalized  by  the  loss  of 
Federal  highway  funds  otherwise 
available  under  23  U.S.C  104. 

The  issue  of  overweight  rear  axles  on 
pubUc  transit  buses  has  surfaced 
periodically  over  the  years.  In  its  review 
of  Washington  State's  certification  of 
size  and  weight  enforcement  for  FY 
1990,  the  FHWA  noted  that  the  State 
issued  permits  to  allow  overweight  rear 
axles  on  articulated  public  transit  buses 
operated  on  the  Interstate  System  in 
Seattle.  Resolution  of  the  matter  was 
deferred  pending  further  study  of  the 
problem  by  the  FHWA.  These  efforts 
were  superseded  by  the  legislation 
requiring  this  study. 

The  most  recent  incident  relating  to 
the  rear  axle  weight  of  public  transit 
buses  occurred  in  the  foil  of  1991  when 
the  California  Highway  Patrol  (CHP) 
began  enforcing  the  State's  single-axle 
weight  limit  against  public  transit  buses 
in  Orange  County,  California.  A  letter 
dated  January  24, 1992,  from  the  Orange 
Coimty  Transit  Authority  (OCTA) 
indicated  that  the  CHP  required 
passengers  to  be  off-loaded  from  some 
buses  until  legal  axle  loads  were 
achieved.  In  a  letter  dated  February  11. 
1992,  the  CHP  asked  that  the  FHWA 
investigate  the  matter  of  OCTA  bus 
acquisitions  and  advised  that  it  would 
continue  to  enforce  the  State's  single- 
axle  weight  limit.  One  of  the 
justifications  offered  to  the  OCTA  by  the 
CHP  is  that  failure  of  the  State  to 
enforce  axle  weight  limits  on  the 
Interstate  System  could  result  in  the 
State  being  penalized  by  the  loss  of 
Federal  highway  funds  under  23  U.S.C. 
141(c)(2). 

Based  on  information  from  the  FTA's 
Altoona  Bus  Testing  and  Research 
Center  and  a  1983  Battelle  Report,  "Test 
Bed  Transit  Bus  Fuel  Economy  Tests" 
[UMTA-IT-06-0219-11-2].  the  FTA 
compiled  the  following  chart  of  buses 
currently  available  bom  manufacturers. 
"Curb  weight"  means  a  fully  fueled  bus 
without  passengers;  "seated  weight"  is 
the  curb  weight  plus  full  seated  capacity 
at  150  pounds  per  passenger;  and 
"standing  weight"  is  the  seated  weight 
plus  full  standee  capacity  at  150  pounds 
per  1.5  square  feet  of  free  floor  space. 
"ADB"  means  Advanced  Design  Buses 
which  refers  to  the  current  standard 
design  adopted  in  the  late  1970's, 
"CNG"  means  compressed  natural  gas 
and  "LNG"  means  liquified  natural  gas. 
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Axle  Wekshts— Standard  Size  Heavy  Duty  Pubuc  Transit  Buses 


But  manutadurar 


FtoxJbt*  870.  ADB,  40**: 

Curb  Weight 

Standing  Walght 

RtxMa  870.  CNQ,  ADB.  40*: 

Curt)  Wsioht 

Saalad  Waight  ......_..>»...>.„..„.„...__._ 

Standing  Waight 

GiOg  Phantom,  ADB,  40": 

Curt)  WeJghl 

Saated  Weight „ 

Standirg  Waight 

Stewart  &  Stevenaon  T-40  Apollo,  ADB,  49: 

Curt)  Weight _ 

Saalad  Waight ..~ 

Standing  Waight 

Naopiw  AN440A.  ADB,  40": 

Curt)  Waight 

Saalad  Weight _... 

Standing  Waight _„... 

notfua  416,  LNQ,  ADB.  40*: 

Curb  Waight 

Saaiad  Waight 

Standkig  Waight 

Htanja  416,  ADB.  40": 

Curt)  Waight 

Saaiad  Waight 

Standing  Weight 

BIA  Orion  V,  ADB,  40^: 

Curt)  Waight 

Saatad  Waight 

B;A  Orton  V  5C2,  ADB.  36*: 

Curt)  Weight „. 

Saated  Weight «. 

Standing  Weight  „ 

New  nyar  D-40,  40": 

Curt)  Weight _.„ 

Saaiad  Waight „..„. 

Standing  Waight 

New  Ryar  D-40LFS.  40': 

Curt)  WaigM „._. 

Saatad  Weight 

Standing  Waight 

New  Ryef  D-35.  35': 

Curt)  Weight 

Standing  Waight 

TMC  T8Q206  RTS.  ADB.  40"  Methanol: 

Curt)  Waight „ 

Saatad  Weight .^ 

Standing  Weight  ~Z.."""...."Z 

TMC  TSOSOe  RTS.  ADB.  40*: 

Curt)  WeigN 

Saalad  Waight 

Standing  Waight 


Front  a}da 
waight 


Articulated  Buaas 


Bua  manuiacturar 


Breda  350,  61': 

Curt)  Waight 

Saalad  Waight ._ 

Standk>g  Waight 
llunja  436,  60*: 

Curt)  Waight 

Saatad  Waight ... 


Front  aide 
waight 


13,200 
14,000 
14.800 

12,000 
13,500 


7,940 
10,970 
12,820 

12,375 
14,875 
16.375 

10,200 
12,950 
14,500 

9,250 
12,010 
12,850 

8,990 
11,650 
12,900 

11,500 
14.100 
15.130 

10,100 
12,740 
14,800 

8.573 
11,424 
14.490 

8.800 
10,300 
12.450 

9.900 
12,450 
15,050 

7,700 
8,800 
(0300 

0,100 
11.500 
14.000 

9,750 
12,650 
15,050 

10,000 
12,700 
14.250 


Mida)(la 
waight 


15.545 
21,500 
26,360 

10,200 
15,000 


Rear  axle 


18,240 
21,970 
24,050 

19,725 
23,975 
26,975 

18,450 
22,700 
25,600 

18,450 
22,590 
26,250 

18,840 
22,480 
24,780 

20,215 
24,325 
27,400 

18,860 
22,620 
25.760 

17,307 
21,356 
25,040 

17,900 
21,450 
23,750 

18,600 
22,900 
26,050 

17.850 
21.050 
22,600 

18,150 
21,750 
23,800 

19.400 
23,050 
26,300 

17.600 
21,500 
25.200 


Pass,  seat- 

ad/stand- 

mg 


48A) 
48/24 

0/0 

4sm 

45/30 

on 

46/0 
46/30 

on 

46/0 
46^30 

on 
42n 

42/21 

O'O 
44/0 
44^29 

on 

44/0 
44/32 

on 

47A) 
47/43 

0/0 
36A) 
36/28 

0/0 
46A) 
48/38 

0/0 

29/0 
29/23 

Q/0 
4Q/D 

40/30 

on 
4sn 

45/35 

0/0 
45/0 
45/34 


Raaraxta 
ovar 


0 
1.970 
4,050 

0 
3,975 
6,975 

0 
2.700 

5,600 

0 
2,590 
6,250 

0 
2/480 
4,780 

215 
4,325 
7,400 

0 
2.820 
5,760 

0 
1,356 
6,040 

0 
1,450 
3,750 

0 

2.900 
6,050 

0 
1.050 
2,600 

0 
1,750 
3.800 

0 
3,050 

ejxxt 

0 
1.500 
5.200 


Raaraxta 
waigm 


20,460 
23,145 
26.360 

20,400 
24.000 


Pasa.  aaat- 

ad/stand- 
mg 


00 
64A> 
64/58 

0/0 
60/0 


Raaraxta 
ovar>ftaight 


450 
3,145 
6.360 

400 
4.000 


Ptd«al  RtgltBT  /  VoL  5>,  N(x  n»  /  Titwday.  Savmahu  16.  109S  /  Ngllcn 


t0483 


Bus  inanufBcttirBf 


StHXling  Walght 


fnnt 


15.060 


Mdaxte 


204)69 


Rear  Ml* 


26.540 


•From  Battelle  Report  UMTA-rr-06-0M»-1  UZ  M  other  data  obtained  from  ARoarw  But  Testing  Center. 


Paaeiseet- 
ed/stand- 

mg 


6Q«7 


6340 


Comments  a»  requested  on  the 
following  matters  and  any  others 
relating  to  the  study: 

1.  Are  there  vehiclss  other  than  those 
covered  by  the  definition  which  should 
be  included  in  the  study?  Piea&e  advise 
which  ones,  if  any,  and  why  they 
should  be  included. 

2.  Is  the  chart  included  in  this  aotice 
reasonably  accurate?  If  not.  what 
specific  changes  should  be  made  and 
why? 

3.  In  what  juiisdictions  Uucb  as  cities, 
counties,  or  transportation  districts)  in 
each  State  are  public  transit  buses 
operated  on  the  Interstate  System? 

4.  Do  public  transit  buisea  in  any  of 
these  jurisdictiona  operate  under 
overweight  permits  for  single  axles, 
middle  axles  on  articulated  three-axle 
buses,  and  rear  axlea?  If  so,  how  much 
overweight  is  allowed  on  each?  How 
long  a  period  of  time  do  such  permita 
cover,  and  what  do  they  cost? 

5.  How  many  new  public  txaosit  buses 
are  purchased  for  use  la  the  United 
States  each  year?  Where  does  the  money 
come  from  to  purchase  them? 

6.  How  many  miles  do  public  transit 
buses  with  overweight  single,  middle, 
and/or  rear  axks  operate  on  the 
Interstate  System  in  each  ]nrisdictian  <a 
State  each  year? 

7.  How  much  additional  weight,  if 
any,  will  single  front  and  rear  axlm  on 
public  transit  buses  each  have  to  carry 
in  order  to  comply  writh  the  ADA  and 
CAA?  Please  sj^dfj,  in  general,  what 
additional  83r8tBms  or  e(^pment  wiU  be 
needed  to  comply  with  these  Acts.  What 
will  be  the  im^Mct  of  these  reqtiirements 
on  operating  and  replacement  costs  of 
transit  buses,  air  qnahty,  and  hi^way 
wear  and  tear? 

8.  What  eflisct  would  designing  public 
transit  buses  to  meet  the  current  20,000- 
pound  single-axle  weight  hmit  have  on 
transit  riding  capacity,  operating  and 
replacament  costs,  air  quality,  and 
highway  w«ar  and  taer? 

9.  What  are  the  fn-oblena  associated 
with  the  use  of  tanden  axlat  on  public 
transit  buses  (•.§.,  ■Mdataoance, 
passenger  casadty,  coat. 
maneuTerability.  etc.)?  Titaadem  midiit 
and  rearaidM  we  raqaMi,  ifeoold  tlM 
use  of  vdatlaf  puUic  traaatt  buaai 
continue  ta  W  aBoiMd  tat 
ofttMrifa»»kM*kBg» 


10.  What  is  the  average  useftil  hfe  of 

{>ublic  transit  buses?  Is  there  a  market 
or  used  public  transit  busee?  What  ere 
the  three  most  important  factors, 
according  to  rank,  affecting  the  seifing 
price  of  used  public  transit  buses? 

11.  Would  It  be  feasible  to  design  two 
types  of  pubhc  tran^t  buses,  one  to 
meet  the  axle  weight  limit  on  the 
Interstate  System  and  the  other  dedgned 
for  use  off  that  system?  Please  give 
reasons.  • 

12.  How  much  reduction  in  the 
weight  of  public  transit  buses  could  be 
achieved  writh  httle  or  no  reduction  in 
passenger  safiaty  by  the  use  of  carbon 
nber  (graphite)  cemtpounds, 
"hcmeycomb  sandwich"  pmels.  and 
other  aerospace-hrpe  matarials?  How 
would  the  cost  of  such  buaee  compare 
with  those  presently  in  use? 

13.  Should  a  permuient  axemptioB 
from  the  iBterstata  System  singk-axla 
weight  Uaiit  be  authorBad  for  public 
transit  buses,  or  should  the  single-axis 
weight  limit  for  public  transit  busee  be 
raised  to  some  higher  limit?  If  so,  what 
should  that  highn  limit  be?  Ptaase 
explain. 

14.  Should  the  FHWA  adopt  a  policy 
to  consider  puUic  transit  buses  with 
passengers  nondiviaihle  sa  that  St^ea 
could  issue  overweight  permits  to 
authoriaa  tliem  l»  use  tlM  bterstataa? 
Why  or  why  not? 

15.  What  efforts  have  been  made  hy 
publk  transit  bus  manufacturers  to 
comply  with  the  maximum  single-axle 
Interstate  ^stem  weight  limit?  Qte 
specific  weight  reduction  programs  and 
the  results. 

18.  Without  a  ma  for  redesign  of  public 
transit  buses,  could  a  wei^t  reduction 
program  be  expected  to  bring  new  buses 
into  compliance  with  the  sii^ie-axle 
weight  limit  on  the  Interstate  System? 
Why  or  why  not? 

17.  What  would  be  the  estimated  time 
and  cost  requirad  to  deaiga,  test,  and 
put  into  production  a  single  rear-axla 
pubbc  transit  bus  that  would  meat  the 
Interstate  single-axie  we^it  Hmit  aa 
weU  aa  aB  etiiar  applicable  Padaral. 
State,  and  local  requimnanta?  What 
would  ha  the  w*h««*t^  productibo  cost 
of  such  a  pubhc  tranait  bus? 

(Sec  1023,  lotermodal  Sxirfee 
Traosportatieii  Bflldeaqr  Aet  of  M91 .  Pub. 
L  102-MQL  ne  Stat  MM,  M  aaaadad  bf 
sec  34UPak  k  )0a-^68,  ttC  SM.  1S2« 


Issued  on:  November  8, 1993. 
Rodney  E.  Slmtn, 
Federal  High  way  Administrator. 
Gordoa  J.  Lintoo. 
Federal  Transit  Adminittrator. 
(FR  Doc  83-26143  Filed  ll-lS-a3;  8:4&  ami 


Natlonaf  Motor  Carriar  Advisory 
Commlttea  Moating 

AGSICY:  Federal  Highway 
Administration  ffHWA).  DOT. 
ACTION:  Notice  of  pubhc  meeting. 

WMUAfir.  The  FHWA  announces  a 
pubhc  meeting  of  the  National  Motor 
Carrier  Adviawy  CoaoiBittaa.  The  fbcua 
of  the  meeting  is  on:  (1)  Regnlatory 
Update  -  Drug  and  Alcohol  Tasting.  U) 
Overview  on  the  btep^tion  of  the 
Numerous  Programs  in  the  Office  of 
Motor  Carriert,  i3)  Esviiaomental 
Protection  Agency  and  DOT  Study  oa 
Air  Quality  CoDforraity,  and  (4) 
Subcommittee  reacts  oo:  the  Noatb 
American  Free  Tnda  Agreement.  Drlvwr 
Training,  Zero  Base  Regulatory  Review, 
and  the  Sharing  the  Road  Project 

DATES:  The  meeting  will  be  fromt  sjik 
to  5  p.m.  on  Deceim>er  1. 1993. 
AOORESSES:  Federal  Highway 
Administration.  400  Savaoth  S)raet» 
SW.,  Room  2201.  Waddngton.  D.C 
20590. 

ran  FURTHER  MFORIIATlQNCOMrACT:  Mc 
Douglas  J.  McKelvey,  HIA-20,  Room 
3104, 400  SereaA  Street.  SW.. 
Washington.  D.C  20590.  (202)  36&- 
1861.  Office  hotus  are  from  7:45  a.m.  to 
4:15  pjn..  e.t.  Monday  through  Friday, 
except  for  legal  Federal  holidays. 

(23  U.S.C  315;  49  CFR  1.48) 

Issued  on:  November  9, 1993. 
KeuiMy  E.  Snter. 
Federal  High  wayAdadnktrator. 
(PR  Doc  93-28144  Piled  11-15-93;  8:48  ami 
atiaia  oooc  4sto-a-p 


National  RacraaOonal  Tralte  Advisory 
Commlttsa:  PubBe  MMHng 

ASBICT!  Peaaral  Higbway 
AdministratieB  (FHWA).  DOT. 

ACTION:  Notfca  of  pahBc  maatfaig,. 
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summary:  The  FHWA  announces  a 
public  meeting  of  the  National 
Recreational  Trails  Advisory 
Committee,  as  authorized  by  the 
National  Recreational  Trails  Fund  Act 
(the  Act)  (sections  1301  through  1303  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991;  Public  Law  102- 
240. 105  Stat.  1914.  2064).  The  focus  of 
the  meeting  will  be  to  review  the 
utilization  of  National  Recreational 
Trails  funds  by  States,  and  make 
recommendations  for  changes  in  Federal 
policy  to  advance  the  purposes  of  the 
Act.  Disaission  topics  will  include 
alternative  funding  sources  for  State 
trail  programs,  concerns  of  State  Trail 
Administrators,  trail  research  needs, 
and  trail  information  dissemination. 
DATES:  The  meeting  will  be  December  2, 
1993.  from  8:30  a.m.  to  5  p.m.  e.t.,  and 
December  3, 1993.  from  8:30  a.m.  to  2 
p.m.  The  meeting  is  open  to  the  public. 
AD0RES8C8:  The  meeting  will  be  held  at 
the  Ritx-Carlton  Hotel,  Pentagon  City, 
1250  South  Hayes  Strt»*»t,  Arlington, 
Virginia  22202. 

FOR  FURTHER  MFOAMATION  contact:    • 
Christopher  B.  Douwes,  Federal 
Highway  Administration,  Intermodal 
Division,  HEP-50,  (202)  366-5013;  or 
John  K.  Kraybill,  Office  of  the  Chief 
Counsel.  HCC-31.  (202)  365-1367;  400 
Seventh  St..  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  legal  Federal  holidays. 

(Sections  1301  through  1303,  Pub.  L  102- 
240. 105  SteL  1914.  2064;  23  U.S.C  315;  49 
CFR  1.4g). 

Issued  on:  November  5. 1993. 
Rodney  E.  SUtar, 
Federal  High  way  Administrator. 
(FR  Doc  93-28063  Filed  ll-lS-93;  8:45  am) 
•MxiNO  cooe  4l1»-2>-r 


Federal  TranaH  Administration 

Environmental  Impact  Statement  on 
the  Propoaad  Nawark-Elizabath  Rail 
Link  Project  Between  Elizabeth,  Union 
County,  New  Jaraay  and  Newark. 
Essex  County,  NJ 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Federal  Transit 
Administration  (FTA)  and  the  New 
Jersey  Transit  Corporation  (NJ 
TRANSIT)  Intend  to  prepare  an 
Environmental  Impact  Statement  (QS) 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  on  e  proposal  by  the  New  Jersey 


Transit  Corporation  for  the  extension  of 
the  Newark  City  Subway  between  the 
central  business  district  of  the  City  of 
Newark  and  the  central  business  district 
of  the  City  of  Elizabeth  ("midtown 
Elizabeth"). 

The  proposed  project,  known  as  the 
Newark-Elizabeth  Rail  Link  (NERL),  will 
extend  from  the  Newark  Qty  Subway  at 
Orange  Street,  connecting  the  Broad 
Street  Station  on  the  Morris  k  Essex 
Division  of  NJ  Transit's  commuter  rail 
system.  Newark  Penn  Station  on  the 
Northeast  Conidor,  major  activity 
centers  within  downtown  Newark, 
Newark  International  Airport,  the 
Division  Street  area  of  Elizabeth  and 
Midtown  Elizabeth  Station  on  the 
Northeast  Corridor. 

The  proposed  project  also  includes 
construction  of  a  light  rail  transit 
vehicle  base  facility.  In  addition  to 
serving  the  NERL  vehicle  fleet,  the 
vehicle  base  facility  could  potentially 
service  vehicles  for  the  Newark  Qty 
Subway  (NCS)  and  other  possible  future 
NJ  Transit  light  rail  lines,  and  replace 
the  present  City  Subway  maintenance 
and  storage  facility  located  in  Newark 
Penn  Station. 

A  separate  study  is  currently  being 
conducted  by  NJ  Transit  to  determine 
the  need  for  rehabilitation  and/or 
replacement  of  vehicles,  maintenance 
and  storage  facilities  for  the  NCS.  At  the 
conclusion  of  that  study,  should  it  be 
determined  that  an  environmental 
assessment  (£A)  or  environmental 
impact  statement  (EIS)  is  needed  for  the 
NCS  improvements,  an  EA  or  EIS  will 
be  initiated  at  that  time.  If  it  is  also 
determined  that  the  NERL  Light  Rail 
Vehicle  (LRV)  Base  Facility  should  be 
used  to  service  the  NCS  fleet,  the  NERL 
LRV  Base  Facility  will  also  be  included 
in  the  NCS  EA/EIS  as  a  separate  project. 

In  addition  to  the  NERL  project,  the 
EIS  will  evaluate  the  No-Build 
Alternative  and  any  new  alternatives 
generated  through  the  Scoping  Process. 

Scoping  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  federal,  state 
and  local  agencies,  four  public  scoping 
meetings,  and  one  interagency  scoping 
meeting. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  must  be  submitted  by 
December  27, 1993.  Written  comments 
should  be  sent  to  Dr.  Jerome  M.  Lutin, 
Senior  Director,  Newark-Elizabeth  Rail 
Link  Division,  NJ  TRANSIT,  One  Penn 
Plaza  East.  Newark.  New  Jersey,  07105- 
2246.  Verbal  comments  should  be  made 
at  one  of  the  four  public  scoping 
meetings  scheduled  below.  Scoping 
Meetings:  Public  scoping  meetings 


concerning  the  proposed  NERL  Project 
will  be  held  on: 

Wednesday,  December  1, 1993,  from 
2:30  p.m.  to  5  p.m.  and  6  p.m.  to  8 
p.m..  Elizabeth  City  Hall.  50  Winfield 
Scott  Plaza,  Elizabeth.  Now  Jersey 
07201 

Thursday,  December  2, 1993,  from  2:30 
p.m.  to  5  p.m.  and  6  p.m.  to  8  p.m., 
Newark  Qty  Hall.  920  Broad  Street, 
Newark.  New  Jersey  07102 

Wednesday.  December  8, 1993,  from 
2:30  p.m.  to  5  p.m.  and  6  p.m.  to  8 
p.m.,  Bloomfield  Municipal  Building, 
Bloomfield  Muricipal  Plaza. 
Bloomfield.  New  Jersey  07003 

Thursday.  December  9, 1993,  from  2:30 
p.m.  to  5  p.m.  and  6  p.m.  to  8  p.m., 
Belleville  Township  Hall,  152 
Washington  Avenue,  Belleville,  New 
Jersey  07109 

An  inter-agency  scoping  meeting  will 
be  held  on  Friday,  December  10. 1993, 
from  9  a.m.  to  11  a.m.,  at  New  Jersey 
Transit  Headquarters,  9th  Floor  Board 
Room,  One  Penn  Plaza  East,  Newark, 
New  Jersey  07105-2246. 
ADDRESSES:  Written  Comments  on  the 
project  scope  should  be  sent  to:  Dr. 
Jerome  M.  Lutin,  Senior  Director, 
Newark-Elizabeth  Rail  Link  Division,  NJ 
TRANSIT.  One  Penn  Plaza  East, 
Newark,  New  Jersey  07105-2246. 
Scoping  Meetings:  Public  scoping 
meetings  concerning  the  proposed 
NERL  Project  will  be  held  at  the 
following  locations: 

Wednesday,  December  1, 1993,  from 
2:30  p.m.  to  5  p.m.  and  6  p.m.  to  8 
p.m.,  Elizabeth  City  Hall.  50  Winfield 
Scott  Plaza,  Elizabeth.  New  Jersey 
07201 

Thursday,  December  2, 1993,  from  2:30 
p.m.  to  5  p.m.  and  6  p.m.  to  8  p.m.. 
Newark  City  Hall,  920  Broad  Street, 
Newark,  New  Jersey  07102 

Wednesday,  December  8, 1993.  from 
2:30  p.m.  to  5  p.m.  and  6  p.m.  to  8 
p.m..  Bloomfield  Municipal  Building, 
Bloomfield  Municipal  Plaza, 
Bloomfield.  New  Jersey  07003 

Thursday,  December  9, 1993,  from  2:30 
p.m.  to  5  p.m.  and  6  p.m.  to  8  p.m., 
Belleville  Township  Hall,  152 
Washington  Avenue,  Belleville,  New 
Jersey  07109 

An  inter-agency  scoping  meeting  will 
be  held  at  the  following  location: 
Friday,  December  10. 1993,  from  9  a.m. 
to  11  a.m..  New  Jersey  Transit 
Headquarters,  9th  Floor  Board  Room, 
One  Penn  Plaza  East,  Newark,  New 
Jersey  07105-2246. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Letitia  Thompson,  Acting  Regional 
Administrator,  Federal  Transit 
Administration,  26  Federal  Plaza,  Suite 
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2940,  New  York,  NY  10271,  t212)  28*- 
8152. 


SUPPLEMENTARY  INFORMATION: 

LSc^nog 

FTA  and  NJ  TRANSIT  invite 
interested  individuals,  organizetions. 
and  iedera!.  state  and  local  agencies  to 
participate  in  defining  the  alterofitivas 
to  be  evaluated  in  the  EIS  and 
identifying  any  significant  sodal, 
economic,  or  environmental  issues 
relatied  to  the  alternatives.  An 
infottnation  packet  describing  the 
pur])ose  of  the  projert.  the  proposed 
alternatives,  the  impact  areas  to  be 
evaluated,  the  citizen  involveinent 
program,  end  the  |»eliniinary  project 
schMJuIe  is  being  mailed  to  affected 
federal,  stste  and  local  agencies  and  to 
intaiHsted  parties  on  record.  Others  may 
request  the  scoping  materials  by 
contacting  Dr.  Jerome  M.  Lutin.'  Senicw 
Director,  Newark-Elizabeth  Rail  Link 
Diviaica.  NJ  TRANSIT,  One  Penn  Plaza 
East,  Newark,  New  Jersey,  07102-2246, 
or  by  calling  him  at  (201]  491-7847.  or 
by  fak  at  (201)  491-7837.  Scoping 
compents  may  be  made  verbally  at  any 
of  the  public  scoping  meetings  or 
submitted  in  writing.  See  Scopung 
Meetings  section  above  for  the  locations 
and  times.  During  scoping,  comments 
should  focus  OB  identifying  specific 
social,  economic  or  anvironm^ilal 
impacts  to  be  evaluated  and  suggesting 
alteraatives  whidi  are  less  costly  or  k«8 
environmentally  damaging  while 
achieving  similar  transportation 
objectives.  Scoping  is  not  the 
appropriate  ttrne  to  indkate  a 
prefBrence  for  a  particular  alternative. 
Comments  on  preferences  shoula  be 
communicatea  &hm  the  Draft  EIS  has 
been  completed.  If  you  wish  to  be 
placed  on  the  mailing  list  to  receive 
lurther  information  as  the  project 
develops,  contact  Dr.  Jerome  M.  Lutin  as 
previously  described. 

II.  Description  of  Study  Area  and 
Project  Need 

The  study  area  is  a  north-south 
corrider  approximately  9  miles  long  and 
one  mile  wide  betwe«>  midlown 
Elizabeth  and  Broad  Street  Station  in 
downtown  Newark.  The  study  area  also 
extends  to  the  north  to  include  a 
candidate  site  for  the  proposed  Li^t 
Rail  Transit  (LRT)  vehicle  base  facility, 
located  nesr  the  north  ea6  of  the 
Newark  Qty  Subway  on  the  Conrail 
Orarga  Branch  on  the  Belleville/- 
Bloomfield  border.  The  proposed  NERL 
project  is  intended  to  provide  fixed  rail 
transit  service  betwean  key  activity 
canters  in  Newark  and  EKzabeth.  The 
project  wiU  ako  provide  a  dawntown 


circulator  function,  conaectiBg  tb» 
Broad  Street  Statioa  area,  the 
Performing  Arts  Ceatar  ^AC).  tha 
Newark  Penn  Station  area,  axistisg  and 
developing  major  trip  genwators  in  the 
Newark  CBD.  Newark  Qty  Hall  and  the 
federal  govemraent  complex. 

m.  Ahanutivee 

The  altamativas  proposed  for 
evaluation  include:  (1)  No  Build,  which 
involves  no  change  to  tran^ortatiaD 
services  or  facilities  in  the  corridor 
beyond  already  committed  projects,^  and 
[2]  the  NERL  project  NERL  is 
approximately  a  9-mile-long  extccsion 
of  the  Newark  City  Subway.  The  NERL 
would  be  a  bght  rail  transit  sarvica, 
operating  at-grade  where  possible  and 
on  aerial  guideway  where  necessary  to 
avoid  traffic  conflicts  at-grada.  Stations 
would  be  located  to  serve  significant 
trip  generators.  Fully  constructed,  there 
would  be  up  to  17  new  st&lioos  on  tha 
alignment,  with  eight  to  nine  stations  in 
downtown  Newark,  one  station  in 
midtown  Elizabeti,  and  remaining 
stations  serving  Newark  International 
Airport,  Division  Street  and  other 
intermediate  pointjt. 

The  proposed  project  also  includes 
construction  of  a  li^t  rtil  transit 
vehicle  base  facility.  In  addition  to 
serving  the  NERL  v^ucle  fleet,  tha 
vehicle  base  facility  ccuW  potaotiaUy 
service  v^cles  for  the  Newark  City 
Subway  and  other  possible  future  NJ 
Transit  light  rail  lines,  and  replace  the 
present  Qty  Subway  maintenance  and 
storage  facility  located  in  Newark  Penn 
Station. 

The  proposed  LRT  vehicle  base 
facility  would  replace  the  existing  city 
si^way  maintenance  fodlity  in  Newark 
Penn  Station.  Tha  No-Build  atoraative 
would  call  for  continued  usa  of  the 
existing  fiscllity.  LRT  vehicle  base 
facility  sites  under  consideration 
include  the  Orange  Street  site  in  tha 
Qty  of  Newark,  located  between  Orange 
Street  and  the  Mcsris  k  Es&ex  Branch  of 
NJ  Transit,  east  of  Nesbitt  Street,  and  a 
site  located  bstwean  Franilin  Avenue 
and  Bleomfield  Avenue  cm  the 
Belleville/Bioomfield  border. 

IV.  Probable  Effects 

FTA  will  evaluate,  in  the  EIS.  all 
significant  social,  economic,  and 
environmental  impacts  of  the 
alternatives.  Environmental  and  social 
impacts  proposed  for  analysis  include 
land  use  and  neighborhood  impacts, 
traffic  and  parking  impacts  near 
stations,  traffic  circulation,  visual 
impacts,  impacts  on  cultural  and 
archaeological  resources,  and  noise  and 
vibration  impacts.  Impacts  on  air  and 
water  quality,  groundwater,  hazardous 


waste  sites  and  watv  reaeams  win  also 
be  covered.  The  impacts  wiB  be 
evaluatad  both  for  &a  amatruction 
period  and  far  tha  long-terra  period  of 
operatioo.  Measures  to  mttigata 
significant  adverse  impacts  will  be 
considered. 

V.  FTA  Procedures 

The  Environmental  Impact  StatasMBt 
(EIS)  and  the  Prelimiitary  EngiaaariBg 
(PE)  for  the  Newark-EUzabeth  Rail  Link 
project  will  be  prepared  simuU&naoualy. 
The  locally  preferred  iltamativa  %vaa 
selected  during  the  Newark-Ehzabath 
Rail  Link  Options  Study  (1993}.  The 
EIS/PE  process  will  assess  the  social, 
e»-.onomic  and  environmental  impacts  of 
the  proposed  project  while  refning  its 
design  to  tnin^miT^  snd  mitisata  any 
sdverse  impacts.  After  its  pmblication. 
the  Draft  £13  will  be  available  for  public 
and  agency  review  and  comment,  and  a 
public  hearing  held.  On  the  basis  of  tha 
Draft  EIS  and  the  comments  received, 
and  New  Jersey  Tran.'^it  Coipoeation  will 
refine  the  project  design  and  coRtplata 
the  preliminary  engineering  and  ma 
Final  EIS. 

Issued  On:  Noven^r  10, 1993. 
LatJtJaTfcwqiHa, 
Acting  JtegNMia/Adaiinatrtrfor. 
IFR  Doc  93-28123  Piled  11-15-93;  1:45  am) 
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NstioMi  MgNMy  Ty»fllc  SaMy 
AdmMstraNon 

IDoektt  No.  SS-M;  Nolloa  2} 

Detarmination  That  Noncorvfonnlng 
1 967  Jagt»r  XJ6  Paaaangar  Can  Art 

Etigtbia  for  importation 

AGEfCY:  Naticmal  H^w^  Ti&Sc 
Safiaty  Administration  (NHTS.AJ,  DOT. 
ACTXW:  Notice  of  determinaticn  by 
NHTSA  that  nonconforming  1987  Jaguar 
XJ6  passenger  cars  are  ^gibJe  for 
importation. 

SUMMARY:  This  notice  aimouncss  the 
determination  by  NHTSA  that  1987 
Jaguar  XJ6  passenger  cars  not  originally 
manufectured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  era  eligible  for  importaticHi 
into  the  United  &ates  because  they  are 
substantially  similar  iz  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  Stales  and 
certified  by  its  manufacturer  as 
complying  with  the  salaty  standards 
(the  U.S.-cartified  version  of  die  1987 
Jaguar  XJ6},  and  Aey  are  capable  of 
being  readily  modified  to  canform  to  the 
standards. 


6C486  Federal  Regigter  /  Vol  58.  No.  219  /  Tuesday,  November  16.  1993  /  Notices 


DATES:  The  determination  is  effactive  on 
November  16, 1993. 
FOR  FURTHER  MFORMATION  COfn-ACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPt^MEffTARY  MFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactiired  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  1 14  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
ap^^licable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  dose  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of 
Landsdaie,  Pennsylvania  (Registered 
Importer  R-90-009)  petitioned  NHTSA 
to  determine  whether  1987  Jaguar  XJ6 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  September  9, 1993  (58  FR  47525)  to 
afford  an  opportimity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehiclee 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 


that  the  vehicle  is  eligible  for  entry.  VSP 
#47  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  1987  Jaguar  XJ6  not  originally 
manu&ctured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1987  Jaguar  XJ6  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under 
section  114  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  and  is  capable 
of  being  readily  modified  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Authority:  15  U.S.C  1397(c)(3)(AKi)a)  and 
(C){U);  49  CPR  593.8:  delegations  of  authority 
at49CFR1.50BodS01.8. 

Issued  on:  November  9, 1993. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc  93-28129  Plied  11-15-93;  8:45  am] 
MXMQ  COM  laia-iMi 

[Dodwt  Na  SS-ea;  Notice  2] 

Dotonnlnatlon  That  Nonconforming 
1 972  Alfa  Romao  Spldar  Paaaangar 
Cart  Ara  Bigibia  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnoN:  Notice  of  determination  by 
NHTSA  that  nonconforming  1972  Alfa 
Romeo  Spider  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  annoxmces  the 
determination  by  NHTSA  that  1972  Alfa 
Romeo  Spider  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehlde 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1972 
Alfa  Romeo  Spider),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
DATES:  The,  determination  is  effective  on 
November  16, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehide  Safety 
Compliance.  NHTSA  (202-36&-5306). 

SUPPLEMENTARY  INFORMATKM: 

Backgroond 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehide 


Safety  Act  (the  Act),  15  U.S.C 
1397(c){3)(A)(i),  a  motor  vehide  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehide  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  spedfied  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  tna 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehide  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-9(M)09)  petitioned  NHTSA  to 
determine  whether  1072  Alfa  Romeo 
Spider  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  September  7, 1993  (58  FR  47175)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehide  admissible 
imder  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#44  is  the  vehide  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1972  Alfa  Romeo  Spider  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehide 
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safety  standards  is  substantially  similar 
to  a  1972  Alfa  Romeo  Spider  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certiRed 
undar  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  ell  applicable  Federal  motor 
vehicle  safety  standards. 

Autkority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)[ii).  49  CFR  593.8;  delegations  of  authority 
at  49CFR  1.50  and  501.8. 

Issued  on:  NovemlMr  9, 1993. 
Williwn  A.  BoehJy, 

Assotiate  Administrator  for  Enforcement. 
|FR  Doc.  93-28130  Filed  11-15-93;  8:45  am) 

BUajMQ  CODE  4t1»-6«-M 


[Dock*!  No.  93-63;  Notic*  2] 

Determination  That  Nonconforming 
1991  BMW  5181  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1991  BMW 
S18i  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1991 
BMW  518i  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  ehgible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  1991  BMW  525i).  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
DATES:  The  determination  is  effective  on 
or  before  November  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Comphance,  NTiTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c){3){A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c){3){A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 


certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
appficable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.- The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  petitioned  NHTSA  to 
determine  whether  1991  BMW  518i 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
.  on  September  9, 1993  (58  FR  47525)  to 
afford  an  opportimity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  tbe  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#46  is  the  vehicle  ehgibility  number 
assigned  to  vehicles  admissible  under 
this  notice  of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1991  BMW  518i  is  substantially 
similar  to  a  1991  BMW  525i  originally 
manufectured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  that 
the  1991  BMW  518i  is  capable  of  being 
readily  modified  to  conform  to  aU 
applicable  Federal  motor  vehicle  safety 
standards. 

Aothority:  IS  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(Q(ii);  49  CFR  593.8,  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  November  9, 1993. 
WlUlun  A.  Boahly, 

Associate  Administrator  for  Enforcement 
IFF  Doc.  93-28131  Filed  ll-lS-93;  8.45  am) 
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rOocket  No.  93-65;  Notice  2] 

Determination  That  Nonconforming 
1969  Volkswagen  119  "Beetle" 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1969 
Volkswagen  119  "Beetle"  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1969 
Volkswagen  119  "Beetle"  passenger  cars 
not  originally  manufectured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.  -certified  version  of  the  1969 
Volkswagen  119  "Beetle"),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
DATES:  The  determination  is  effective  as 
of  November  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLfMENTARY  MFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safiaty  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  apphcable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
Into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capmble  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibiUty  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
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cm  part  592.  At  gpedfied  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  commants  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of 
Landsdale,  Pennsylvania  (Registered 
Importer  R-flO-009)  petitioned  NHTSA 
to  determine  whether  1969  Volkswagen 
119  "Beetle"  passwiger  cars  are  eligible 
for  importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  September  17, 1993  (58  FR  48704)  to 
afford  an  opportunity  for  public 
comment  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#49  is  the  vehicle  eli^bility  number 
assigned  to  vehicles  admissible  under 
this  determination. 


Final  Determinatioa 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1969  Volkswagen  119  "Beetle" 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  is  substantially 
similar  to  a  1969  Volkswagen  119 
"Beetle"  originally  manufiactiired  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  section  114  of 
the  National  Traffic  Motor  Vehicle 
Safety  Act,  and  is  capable  of  being 
readily  modiSed  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

Authority:  15  U.S.C.  1397(c)(3}  (AMiXD  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  oo:  November  9, 1993. 
William  A.  Boehly, 

Associata  Administntor  for  Enforcetnent 
(FR  Doc  93-28133  FUed  11-15-93;  8:45  am] 
anxMO  cooc  4»i».s»-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlniatratlon 

[Doclwt  No.  »3-61:  Notioe  2] 

Oatarmlnatlon  That  Nonconforming 
1991  Mfcadaa-Bani  igOE  Paaaangar 
Cara  Are  Ellglbia  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnoN:  Notice  of  determination  by 
NHTSA  that  nonconforming  1991 
Mercedes-Benz  190E  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1991 
Mercedes-Benz  190E  passenger  cars  not 
originally  manufisctured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  fbr 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  v^cle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1991 
Mercedes-Benz  190E),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
OAlCS:  The  determination  is  effective  on 
November  16. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPt^MENTARY  INFORMATION: 
Background 

Under  section  108(c){3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufiacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Regiatn  of  each  petition  that  it 


receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  wrhether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

GAK  Automotive  Conversion.  Inc. 
(G&K)  of  Santa  Ana,  California 
(Registered  Importer  R-90-O07) 
petitioned  NHTSA  to  determine 
whether  1991  Mercedes-Benz  190E 
(Model  ID  201.124)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  September  7. 1993  (58  FR 
47176)  to  afford  an  opportimity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
determined  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehidea 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#45  is  the  vehicle  eli^bility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1991  Mercedes-Benz  190E  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1991  Mercedes-Benz  190E 
originally  manufectured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Avtharitj:  15  U.S-C  1397(cX3)(AKi)  0)  and 
(C)(U);  49  CFR  593.8;  delegaUont  of  authority 
at  49  CFR  1.50  and  501.8. 

iMued  on:  Novembar  9, 1993. 
WiUiaai  A.  BoaUy. 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  93-28150  Filed  11-15-93;  8:45  am] 
MUJNa  COM  4S10-«»4I 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Adjacent  Gravealte  Set-Aalde 
Survey  (1-Year) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  documents  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  numbers),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  OfBce  of  Information  Resources 
Management  (723),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  OfBcer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16. 1993. 

Dated:  November  4, 1993. 

By  direction  of  the  Secretary. 
B.  Midual  Boger. 
Director,  Records  Management  Sendee. 

Existing  Collection  in  Use  Without  OMB 
Control  Number 

1.  Adjacent  Gravesite  Set- Aside  Survey 
(1-Year) 

2.  The  information  is  needed  to 
determine  if  individuals  holding 

■  gravesite  set-asides  in  national 
cemeteries  wish  to  retain  the  set-aside 
and  whether  their  eligibility  for  the 
set-aside  has  been  affected. 

3.  Individuals  or  households 

4.  7,000  hours 
5. 10  minutes 

6.  Annually 

7.  42,000  respondents 

[FR  Doc  93-28040  Filed  11-15-93;  8:45  am) 
BtuMQ  eooc  •ue-ei-M 


Information  Collection  Under  OMB 
Review:  Application  for  Annual 
Clothing  Allowance.  VA  Form  21-8678 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  coUection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administrative  (20A5),  Department  of 
Veterans  Afiiairs.  810  Vermont  Avenue, 
NW^  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16, 1993. 

Dated:  Novembv  4, 1993. 

By  direction  of  the  Secretary. 
B.  MichMl  B«rger, 
Director,  Records  Management  Service. 

Extension 

1.  Application  for  Annual  Clothing 
Allowance,  VA  Form  21-8678 

2.  The  form  is  used  to  gather 
information  required  to  determine 
that  a  veteran's  service  connected 
disability  causes  the  wearing  or  use  of 
a  prosthetic  or  orthopedic  application 
which  tends  to  wear  out  or  tear 
clothing.  The  information  is  used  by 
VA  to  determine  if  the  veteran  is 
entitled  to  a  clothing  allowance 
payment 

3.  Individuals  or  households 
4. 1.120  hours 

5. 10  minutes 

6.  On  occasion 

7.  6.720  respondents 

|FR  Doc.  93-28047  Filed  11-15-93;  8:45  am] 
MLUNO  COOC  MM-OI-M 


Information  Collection  Under  OMB 
Review:  Application  for  Automobile  or 
Other  Conveyance  and  Adaptive 
Equipment,  VA  Form  21-4502 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  numbers).  If 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  biurden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Adininistration  (20A5),  Department  of 
Veterans  AlEairs,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA'a  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16, 1993. 

Dated:  November  4, 1993. 

By  direction  of  the  Secretary. 
B.  Michaol  Bwser. 
Director,  Records  Management  Service. 

Extension 

1.  Application  for  Automobile  or  Other 
Conveyance  and  Adaptive  Equipment. 
VA  Form  21-4502 

2.  The  form  is  used  to  gather  the 
necessary  information  to  determine 
eligibility  for  financial  assistance  in 
the  purchase  of  an  automobile  or 
other  vehicle  and/or  the  necessary 
adaptive  equipment  The  information 
is  used  by  VA  to  determine  initial  and 
continuing  eliobility  for  benefits. 

3.  Individuals  or  noiisebolds 

4.  375  hoius 
5. 15  minutes 
6.  On  occasion 

7. 1.500  respondents 

(FR  Doc  93-28037  Hied  11-15-93;  8:45  am) 
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Information  Collection  Under  0MB 
Review:  Application  for  Dealgnation  aa 
Management  Broker,  VA  Form  26-6685 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  coUection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  numberCs),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden.  If  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

A00RE88C8:  G)pies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  fnxa  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20AS).  Department  of 
Veterans  Affairs.  810  Vermont  Avemie. 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  dM 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002,  Washington.  DC 
20503.  (202}  095-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  December  IB, 
1993. 

Dated:  November  4. 1993. 

By  direction  of  the  Secretary. 
B.  Michad  Berger, 
Director.  Becords  Management  Service. 

Extension 

1.  Application  Cor  Designation  as 
Management  Broker,  VA  Form  26- 
6685 

2.  The  infwmation  is  used  to  determine 
the  qualifications  and  acceptability  of 
local  management  broken  who  apply 
to  partidpata  in  the  sale  and 
management  of  VA-owned  properties. 

3.  Individuals  or  households 

4.  63  hours 

5. 15  minutes 

6.  On  occasion 

7.  250  respondents 

(FR  Doc  93-28038  Piled  ll-lS-03: 8:45  am] 
I  COOC  HM  Ol-M 


Information  Collection  Under  OMB 
Review:  Statement  of  Marftal 
Relationahlp.  VA  Form  21-4170 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affiairs 
has  submitted  to  OMB  the  CoUowing 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  coUection.  and  the 
Department  form  number(8),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burdan  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Administratiim 
(20AS),  Department  of  Veterans  Affiairs. 
810  Vermont  Avenue.  NW.. 
Washington.  DC  20420  (202)  233-3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
coUection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16. 1993. 

Dated:  November  4, 1993. 

By  direction  of  the  Secretary. 
B.Mic]uMlBar9Br. 
Director,  Becords  Management  Service. 

Extension 

1.  Statement  of  Marital  Relationship,  VA 
Form  21-4170 

2.  The  form  is  used  to  gather  the 
necessary  information  to  determine  if 
the  veteran  has  established  an  other 
than  ceremonial  marriage.  The 
informatioa  is  used  by  VA  to 
determine  entitlement  to  s{>ou8al 
benefits. 

3.  Individuals  or  households 

4.  3,000  hours 

5.  30  minutes 

6.  On  occasion 

7.  6.000  respondents 

[FR  Doc  93-28042  Filed  11-15-93: 8:45  an] 
lOOOl 


Information  Collection  Under  OMB 
Review:  Pension  Claim  Questionnaire 
for  Farm  Income.  VA  Form  21-4165 

AOENCV:  Department  of  Veterans  Affairs. 
AcnON:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  fbllo%ving 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  numbers),  if 
appUcable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  appUcable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  nimiber 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affiairs,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  Ust  should  be  directed  to 
VA's  OMB  Desk  Office,  Joseph  Lackey. 
NEOB.  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
coUection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16. 1993. 

Dated:  November  4. 1993. 

By  direction  of  the  Secretary. 
B.  Michad  Berger. 
Director,  Racords  Maaagameat  Service. 

Extension 

1.  Pension  Claim  Questionnaire  for 
Farm  Income.  VA  Form  21-4165 

2.  The  form  is  used  to  obtain  income 
and  asset  information  to  detannine 
VA  payment  eligibiUty  of  veterans 
and  dependents  engaged  in  fanning. 

3.  Individuals  or  households 
4. 12,500  hours 

5.  30  minutes 

6.  On  occasion 

7.  25.000  respondents 

[FR  Doc.  93-28046  FUed  11-15-93: 8:45  amj 
aauNa  coca  ans-oi-ai 
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lnfonnatk>n  Collection  Under  0MB 
Review:  Requeet  for  Determlnetlon  oT 
Ellgibiltty  end  Available  Loan  Guaranty 
Entitlement,  VA  Fomi  26-1880 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  tinder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
cliapter  35).  This  document  hats  the 
following  information:  (1)  The  title  of 
the  infonoation  collection,  and  the 
Department  form  numberts),  if 
applicable,  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  biirden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

AOORESSES:  Copies  of  the  proposed 
information  collection  ana  supporting 
documents  may  be  obtained  from  Janet 
G.  Byars,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB,  room  3002.  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16, 1993. 

Dated:  November  4. 1993. 

By  direction  of  tl>e  Secretary. 
B.  Michael  Berger, 
Director.  Becords  Uanogement  Service. 

Extension 

1.  Request  for  Determination  of 
EligilMlity  and  Available  Loan  Guaranty 
Entitlement,  VA  Form  26-1880. 

2.  The  form  is  completed  by  an 
applicant  to  estabUsb  eligibility  for  Loan 
Guaranty  benefits,  request  restoration  of 
entitlement  previously  used,  or  request 
a  duplicate  Certificate  of  EhgibiUty  due 
to  the  original  being  lost  or  stolen.  The 
information  is  used  by  V;  to  determine 
eligibility  for  Loan  Guaranty  benefits. 

3.  Individuals  or  households. 

4.  lM,e92  hours. 
5. 15  minutes. 

'     6.  On  occasion. 

7. 658,768  respondents. 

(FR  Doc  93-28048  niefd  11-15-93;  8:45  am] 
MUMO  COM  Oas-M-H 


Information  Collectton  Under  OMB 
Review:  Student  Beneficiary  Report- 
REPS,  VA  Form  21-6938 

AQENCV:  Department  of  Vetwans  Afidrs. 
ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  inftmnation  collection,  and  the 
Department  form  numbwts),  if 
apphcable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documoits  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Adniinistration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  quesdmis  about  the 
items  on  the  Ust  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Ladcey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16, 1993. 

Dated:  November  4, 1993. 
By  diracttoB  of  the  Saoetvy. 

B.  Midiae]  Bei^ger, 

Director,  Records  Matwigement  Service. 

Extension 

1.  Student  Beneficiary  Report-REPS,  VA 
Form  21-^938 

2.  The  form  is  used  to  verify  a  student 
beneficiary's  school  attendance  and 
continued  eligibility  for  REPS 
(Restored  Entitlement  Program  for 
Survivors)  benefits  pajrments. 

3.  Individuals  or  hoiuebolds 
4. 1,767  hours 

5.  20  minutes 

6.  On  occasion 

7.  5,300  respondents 

(FR  Doc  93-28043  Piled  ll-15-«3;  8:45  ami 
COMI 


Information  Collection  Under  OMB 
Review:  Application  for  Survivors'  and 
Dependent's  Educational  Assistance 
(Under  Provisions  of  Ciwpter  36,  TWe 
38.  U.S.C.).  VA  Form  22-5490 

AGENCY:  Department  of  Veterans  A&irs. 
AcnoN:  Notice. 


The  Department  of  Veterans  A&irs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  the  title  of  the 
information  collection,  and  the 
Dejjaitment  form  numberls),  if 
applicable;  (2)  a  description  of  the  need 
and  Its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burc^n  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estinoated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  ana  supporting 
docTiments  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Afiain,  810  Vennont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Ladcey. 
NEOB,  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  informaticm 
coUection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16, 1903. 

Dated:  Novembn  4, 1993. 

By  direction  of  the  Secretary. 
B.  Ikfidiael  Berber, 
Director,  Records  Management  Service. 

Extension 

1.  Application  for  Survlvora'  and 
Dependents'  Educational  Assistance 
(Under  Provisions  of  Chapter  35,  Title 
38,  U.S.C),  VA  Form  22-5490 

2.  The  form  is  used  to  gather  the 
necessary  information  to  determine 
the  entitlement  of  a  veteran  or 
serviceperson's  son,  daughter,  spouse 
or  surviving  spouse  to  educational 
assistance  under  chapter  35  benefits. 
The  information  is  used  by  VA  to 
determine  eligibility. 

3.  Individuals  or  households 
4. 10,000  hours 

5.  30  minutes 

6.  On  occasion 
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7.  20,000  respondents 

(FR  Doc.  93-28039  Filed  11-15-93;  8  45  am] 
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Information  Collection  Under  OIMB 
Review:  Statement  of  Witness  to 
Accident,  VA  Form  Letter  21-806 

AGENCY:  Department  of  Veterans  Affairs. 
ACTKM:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  the  title  of  the 
information  collection,  and  the 
Department  form  numbers),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Uckey. 
NEOB.  room  3002,  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 


OMB  Desk  Officer  on  or  before 
December  16. 1993. 

Dated:  November  4. 1993. 

By  direction  of  the  Secretary. 
B.  Michael  Ber;ger. 
Director,  Records  Management  Service. 

Extension 

1.  Statement  of  Witness  to  Accident.  VA 
Form  Letter  21-806 

2.  The  form  letter  is  used  to  obtain 
information  from  a  witness  to 
determine  if  a  veteran's  accidental 
injury  was  the  result  of  his/her 
misconduct.  The  information  is  used 
by  VA  to  determine  entitlement  to 
disability  benefits. 

3.  Individuals  or  households 

4.  4,400  hours 

5.  20  minutes 

6.  On  occasion 

7.  4.400  respondents 

[FR  Doc.  93-28041  Filed  11-15-93;  8:45  am] 
MLUNO  cooe  tsao-ei-M 


information  Collection  Under  OMB 
Review:  Work  Study  Tim*  Record 
(Veterans-Student  Services).  VA  Form 
4-B690 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  document  lists  the  following 
information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 


the  estimated  average  burden  hours  per 
respondents;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers.  Office  of  Information  Resources 
Management  (723),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  he  directed  to 
VA"s  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB.  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  16,  1993. 

Dated:  November  4. 1993. 

By  direction  of  the  Secretary. 
B.  ^4ichael  Berger. 
Director,  Records  Martagement  Service. 

Extension 

1.  Work  Study  Time  Record  (Veterans- 
Student  Services).  VA  Form  4-8690 

2.  The  form  is  used  to  record  hours 
worked  by  work  study  participants 
under  VA  Work  Study  Program  and  to 
support  payment  allowance.  The 
information  is  used  by  VA  to  process 
payment  to  the  work  study 
participant. 

3.  Individuals  or  households — Small 
businesses  or  organizations 

4.  10.380  hours 

5.  15  minutes 

6.  On  occasion 

7.  41.520  respondents 

jFR  Doc  93-28044  Filed  11-15-93;  8:45  am) 

MLUNO  COOC  nSO-OI-M 


60493 


Sunshine  Act  Meetings 


Fadarall 

VoL  58.  No.  219 

Tuesday,  Novamber  16.  1993 


This  sectkx?  o«  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  tSovemment  m  the  Sunshine  AcT  (P>jb. 
L.  94-409)  5  use.  552t)(e)(3). 


BOAM)  of  governors  Of  THE  FEDERAL 
RESfRVE  SYSTEM 

FEDERAL  REGISTER  CITATION  OF  PREVKXIS 
annow^CWENT:  To  be  published  In  the 
Fiidtra!  Register  on  November  10, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETJNG:  2:30  p.m.,  Fndey. 
NovembejlZ,  1993. 

CHAMCES  IN  THE  MEETING:  Delebon  of  the 
foIlfWing  open  item  from  the  agtfnda: 

1.  Ptiblication  for  comment  of  revision  of 
RpguUtion  E  (Electronic  Fund  Transfers) 

2.  Proposed  amendments  to  Repj)ation  E 
(E.'ecrnonic  Fund  Transfers)  to  cover 
Elftctt0nic  Benefit  Transfer  (EBT)  prugrams 
eitabjished  by  Federal,  State,  or  local 
agencies.  (Proposed  earlier  for  putjiic 
comnent;  Docket  No.  R-0796.)  Q04 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Datpd:  NcTvember  12,  1993 
Jennifer  |.  }ohnsoa, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-28311  Filed  11-12-93;  3:21  pm) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AKD  DATE:  11  a.m.,  Monday, 
November  22, 1993. 

PLACE:  Marriner  S.  Ecctes  Federal 
Reserve  Board  Building,  C  Street 
entratice  between  20th  and  21st  Streets. 
NW., 'Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promtltions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Resen*e  System  employees. 

2  Any  items  carried  forward  from  a 
previoiis'y  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  mav  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annouBcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  November  12. 1993. 
Jennifsr  J.  fohziMni, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-28312  Filed  11-12-93;  321  pm) 
BftjjNQ  COOC  ei»-ef-» 

UNfTED  STATES  WTERNATIONAL  TRADE 
COMMISSION 

(L'Srrc  SE-^93-341 

TWE  AND  DATE:  November  22, 1993  at 

4  30  p.m. 

PLACE:  Room  101.  500  E  Street  S.W., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv  No.  731-TA-«63  (PivHminarY) 

(Certain  Paper  Qips  from  China}— 
briefing  and  vote. 

5.  Continuation  of  discussion  of  APO  Matters 

6.  Outstanding  action  jackets: 

1.  EC-93-014.  The  Economic  effects  of 
Significant  U.S.  Imports  Restraints  in 
Inv  No.  332-235 

2.  GC-93-121.  Federal  Regwfef  notice  of 
proposed  rulemaking  for  section  201.6  of 
the  Commission's  rules  of  prwrtice  end 
procedures 

3.  iD-93-022.  Global  CompetithwDess  of 
U.S.  Advanced  Technotogy  Industries: 
Computers 

!n  accordance  with  Commission 
policy,  subject  matter  li&ted  above,  not 
disposed  of  at  the  scheduled  meetiog, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Kcehnke.  Secretary  (202)  205- 
2000. 

Issued:  November  10, 1993. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  93-28310  Filed  11-12-93;  3:21  pm) 

BRXMO  CODE  TOaO-Ol-r 

SECURTHES  AND  EXCHANGE  COIttilSSMM 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Goveniment  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  15, 1993. 

An  open  meeting  will  be  held  on 
Wednesday,  November  17, 1993.  at 
10:00  am.,  in  Room  1C30.  A  dosed 
meeting  will  be  held  on  Thursday, 
November  18, 1993,  at  10:00  a.m. 
Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 


will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
use.  552b{c)  (4),  (8).  (9MA) and  (10) 
and  17  CFR  200.402(a)  (4).  [6\  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  cla<»d  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
November  17,  1993.  at  10:00  a.m  .  will 
be: 

The  Commission  will  meet  with  members 
of  tbe  Financial  Accounting  Stand ards  Board 
to  discuss  including  stock  compensation, 
financial  instruments,  and  other  projects, 
includini*  consolidations  and  impairment  of 
long-lived  assets.  Fiw  further  information, 
please  ct>nt8ct  Robert  Lavery  at  (202)  272- 
3081. 

The  subject  matter  of  tbe  closed 
meeting  scheduled  for  Thursday, 
November  18, 1993,  at  10:00  am,  will 

be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  acttons. 

Settlement  of  administrative  proceedings 
of  an  enforcement  natxire. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Blair 
Thomas  at  (202)  272-2300. 

Dated:  November  10, 1993. 
Joaathan  G.  Katz, 
Secretary. 
[FR  Dor  93-28313  Filed  11-12-93;  3:21  pm) 

BiLUNC  CCOE  Mt»-t1-« 

SECURTHES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  thatlhe 
Securities  end  Excha.rsge  Commission 
will  hold  the  following  open  meeting 
during  the  week  of  November  22, 1993. 

An  open  meeting  will  be  held  on 
Monday,  November  22, 1993,  at  10:00 
a.m.,  in  Room  1C30. 
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The  subject  matter  of  the  open 
meeting  scheduled  for  Monday, 
November  22, 1903,  at  10:00  a.m..  will 
be: 

Consideration  of  whether  to  adopt 

arnendments  to  the  executive  compensation 
disclosure  rules.  The  amendments  were 
proposed  for  comment  on  August  9. 1993  in 
Release  No.  33-7009  and  the  comment 
period  expired  on  October  15, 1993.  The 
amendments  will  broaden  the  class  of 
persons  covered  by  the  rules,  require 
disclosure  of  year-end  restricted  stock 
holdings  In  all  cases,  require  registrants  to  set 
forth  material  assumptions  and  adjustments 
used  in  any  grant-date  valuation  of  options, 
and  change  the  point  in  time  at  which  the 
market  capitalization  of  a  peer  group  index 
or  market  capitalization  index  is  calculated 
from  the  end  of  the  period  for  which  a  return 
is  indicated  to  the  beginning  of  such  period. 
In  addition,  the  Commission  is  adopting 
several  technical  amendments.  For  hirther 
information,  please  contact  Gregg  W.  Corso, 
Paula  Dubberly,  Brian  L  Henry  or  Thomas  D. 
Twedt  at  (202)  272-3097. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
Smith  at  (202)  272-2000. 

Dated:  November  10, 1993. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  93-28314  Filed  11-12-93;  3:22  pm) 
BtUJNO  COOE  mO-M-M 


TENNESSEE  VALLEY  AUTWORrTV 

(Meeting  No.  1462] 

TIME  AND  DATE:  10  a.m.,  November  17, 
1993. 


PLACE:  TVA  Knoxville  Office  Complex, 

400  West  Summit  Hill  Drive.  Knoxville, 

Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 

held  on  October  20. 1993. 

Action  IteoH 

New  Business 

C — Energy 

Cl.  Energy  Efficiency  hiitiatives. 
C2.  Non-firm  Power. 

E — Real  Property  Transactions 

El.  Grant  of  Permanent  Easement  to  the 
Tennessee  Department  of  Transportation 
Affecting  Approximately  10.85  Acres  of  Land 
on  Chickamauga  Lake. 

E2.  Grant  of  Permanent  Easement  to  the 
Tennessee  Department  of  Transportation 
Affecting  Approximately  6.23  Acres  of  Land 
on  Kentucky  Lake. 

E3.  Grant  of  Nonexclusive  Permanent 
Easement  to  South  Central  Bell  Telephone 
Company  Affiscting  Approximately  9.61 
Acres  of  Land  on  Watts  Bar  Lake. 

E4.  Sale  of  Noncommercial,  Nonexclusive 
Permanent  Easement  to  Ronald  Cardwell  and 
William  Matheny  Affecting  Approximately 
0.24  Acre  of  Land  on  Tellico  Lake. 

E5.  Land  Exchange  by  the  United  States 
Department  of  Agricultiue,  Forest  Service, 
Affecting  Approximately  25.3  Acres  of  Land 
on  Fontana  Lake. 

E6.  Land  Exchange  by  the  United  States 
Department  of  Agriculture,  Forest  Service, 
Affecting  Approximately  1,275  Acres  of  Land 
on  Fontana  Lake. 

E7.  Land  Reconveyance  by  the  United 
States  Department  of  Agriculture,  Forest 
Service,  Affecting  Approximately  0.26  Acre 
of  Land  on  Chatuge  Lake. 

E8.  Abandonment  of  a  TVA  Road  Right-of- 
Way  Affecting  Approximately  0.8  Acre  of 
Land  on  Chickamauga  Lake. 

E9.  Abandonment  of  a  Road  Right-of-Way 
Affecting  Approximately  3.0  Acres  In 
Exchange  for  Permanent  Road  Right-of-Way 


Easement  Affecting  Approximately  2.75 
Acres  of  Land  on  Wheeler  Lake. 

ElO.  Declaration  of  Surplus  Land  and  the 
Authorization  of  Sale  Affecting 
Approximately  201  Acres  of  Land  on  Beech 
Lake. 

F — Unclassified 

Fl.  Filing  of  Condemnation  Cases. 

F2.  Delegation  to  Develop  Arrangements  to 
Sell  Steam  to  E.  I.  DuPont  De  Nemours  & 
Company  at  New  Johnsonville,  Tennessee. 

F3.  Award  of  a  5-Year  Requirements 
Contract  for  Limestone  at  Paradise  Fossil 
Plant. 

F4.  Supplement  to  Contract  with  Stone  and 
Webster  Engineering  Corporation  for 
Architect/Engineering  Services  at  Sequoyah 
Nuclear  Plant,  Subject  to  Satisfactory 
Negotiations  and  Final  Review  Prior  to 
Execution. 

F5.  Award  of  a  Contract  with  Engineering 
Solutions,  Inc.  for  Professional  Support 
Personnel  at  Browns  Ferry  Nuclear  Plant. 
Subject  to  Satisfactory  Negotiations  and  Final 
Review  Prior  to  Execution. 

Information  Items 

1.  Merger  of  the  Voluntary  Retirement 
Savings  and  Investment  Plan  Into  the  Savings 
and  Deferral  Retirement  Plan. 

2.  Fiscal  Year  1993  Success  Sharing 
Award. 

CONTACT  PERSON  RM  MORE  INFORMATION: 

Alan  Carmichael,  Vice  President, 
Governmental  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 

Dated:  November  10, 1993. 

William  L.  Osteen, 

Associote  General  Counsel  and  Assistant 
Secretary. 

(FR  Doc  93-28193  Filed  11-12-93;  9:34  am] 

MLUNO  cooe  (iM-oa-M 
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This  Wcton  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  81 
[MN:24-1-5912;  FRL-4734-8] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Minnesota 

Correction 

In  rule  document  93-23208  beginning 
on  page  50275  in  the  issue  of  Monday, 
September  27,  1993,  make  the  following 
correction: 

$81,324    ICorrected] 

1.  On  page  50281,  in  §81.324,  in  the 
table  entitled  "Minnesota — CO",  in  the 
Benton  County  entry,  in  the  third 
column,  "Nonattainment"  should  read 
"Attadnment". 

BiLUNO  COK  15«5-0t-D 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No*.  TA-131-20,  503(a)-25,  and  332- 
346] 

President's  List  of  Articles  Which  May 
Be  Designated  or  Modified  as  Eligible 
Articles  for  Purposes  of  the  U.S. 
Generalized  System  of  Preferences 

Correction 

In  notice  document  93-26500 
beginning  on  page  57710  in  the  issue  of 
Tuesday.  October  26, 1993  make  the 
following  correction: 

1.  On  page  57711,  Annex  I  was 
published  incorrectly  and  should  read 
as  set  forth  below: 


Annex  I  (HTS  Subheadingi)  > 

A.  Petitions  to  add  products  to  the  list  of 
eligible  articles  for  the  Generalized  System  of 
Preference  (GSP). 

0«OS  30  40  2918.30  20  (pi)  2937  92.80  (pt) 

0aO6  20  10  2921  49  40  (pi)  2937.99.80  (pi) 

2309  90  90  (pi)  2933  39  37  (pi)  8529  90.10 

2902  11.00  2937  92.20  (pi)  9106  90  80|pt) 

B  Petitions  to  remove  a  product  from  the 
list  of  eligible  articles  for  the  GSP. 
4007.00.00 

C  Petitions  to  remove  duty-free  status  from 
)>enericiary  countries  for  products  on  the  list 
of  eligible  articles  for  the  GSP  J 
7308.90  90  (pt)  (Venezuela). 

D.  Petitions  for  waiver  of  competitive  need 
limit  for  products  on  the  list  of  eligible 
products  for  the  GSP  from  the  specified 
country. 


4203.21  40  (Philippines) 
7113  19  21  (Israel) 
8402.20.00  (Philippines) 
8407.34  2060  (Brszil) 
8409.91  91  (pt)  (Brazil)  I 
8471.20.00  (IndoDesia. 

Malaysia,  and  both) 
8471  91  00  (Indonesia. 

Malaysia,  and  both) 


8521.10  60  (Indonesia) 
B52S  20  20  (Philippines) 
8525.20  50  (Malaysia. 

Philippines,  and  both) 
8527.31.40  (Malaysia) 

8527  32.00  (Malaysia) 

8528  10  30  (Malaysia) 

8529  90  10  (Indonesia) 


»  Brazil  is  currently  subject  to  the  reduced 
comfjetitive  need  limit  specified  in  section 
504(cMa){B)  of  the  1974  Ad  for  this  HTS 
subheading. 


BTLUNO  CODC  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-940-03-«21(H>1-241A;  M»4ES  46016] 

Minnesota  Chippewa  Tribe;  Transfer  of 
Subnuirginal  Lands 

Correct/on 

In  notice  document  93-12949 
published  at  58  FR  31413.  Wednesday, 


>  S«e  USTK  Pwicral  Re|^*ter  notice  of  Oclober 
\x,  1993  (xx  F.R.  xxxxx)  for  article  description. 

J  While  the  Trade  Policy  Staff  Committee  (TPSC) 
review  will  focus  on  the  designated  cQuntry(ies). 
the  TSPC  reserves  the  right  lo  addr«^s  removal  of 
GSP  status  for  countrie*  other  than  those  specified 
as  well  as  GSP  status  for  the  entire  article. 


June  2, 1993,  and  58  FR  34842.  Tuesday, 
June  29, 1993,  a  portion  of  the  land 
description  was  published  incorrectly. 
Section  6  of  the  land  description  is 
reprinted  in  its  entirety  for  clarification: 

3.  Fifth  Principal  Meridian,  Minnesota 

•         •         •        •        • 

T.  143N,R.  39W.. 


Sec.  6,  Lots  3,  4,  5,  SEV4NEV4, 
SEV«NWV4,  SEV4SWV4,  SWV4SEV4; 
•         •         •         •         • 

M.UMC  CODE  1S(»«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES  35121] 

Transfer  of  Lands,  Sawyer  County, 
Wisconsin;  Correction 

Correcfjon 

In  notice  document  93-14854 
appearing  on  page  34275  in  the  issue  of 
Thursday.  June  24, 1993,  in  the  third 
column,  in  the  SUMMARY,  in  the  last  line, 
"Sec.  WV2NWV4  (70.77)."  should  read 
"Sec.  6.,  \VV2NWV4  (70.77)." 

MUiNO  COOE  ISOS-Ot-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-93&4214-10;  COC-55S85] 

Proposed  Withdrawal:  Opportunity  for 
Public  Meeting;  Colorado 

Correction 

In  notice  document  93-26621 
beginning  onjiage  58176  in  the  issue  of 
Friday,  October  29, 1993,  in  the  third 
column,  in  DATES,  in  the  last  line, 
"January  27, 1993"  should  read 
"January  27, 1994". 

BILLIMC  COOE  1S0B41-O 


Tuesday 
November  16,  1993 


Part  II 


8        S         5 


Department  of 
Health  and  Human 
Services 


Office  of  the  Secretary 


45  CFR  Part  96 

Low-Income  Home  Energy  Assistance 
Program;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  96 

Block  Grant  Programs;  Low-Income 
Home  Energy  Assistance  Program 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  make 
technical  changes  to  the  regulations  for 
the  hlock  grant  program,  the  low-income 
)iome  energy  assistance  program 
(LIHEAP),  so  that  dates  and  terms  in  the 
regulation  will  conform  to  those 
appropriate  for  "forward  funding"  of  the 
program  once  it  has  been  implemented 
and  to  amend  the  regulations  to  specify 
that  transfers  of  LIHEAP  funds  to  other 
HHS  block  grant  programs  will  be 
eliminated  after  September  30,  1993,  as 
required  by  the  Augustus  F.  Hawkins 
Human  Services  Reauthorization  Act 
(Act)  of  1990.  Additionally,  this  notice 
of  proposed  rulemaking  proposes  to 
establish  submission  dates  and 
completion  dates  for  applications  for 
funding  from  States  and  territories  for 
LIHEAP,  the  community  services  block 
grant  and  the  social  services  block  grant 
in  order  to  facilitate  compliance  with 
the  Cash  Management  Improvement  Act 
of  1990.  It  also  proposes  to  establish  a 
completion  date  for  applications  for 
direct  funding  from  Indian  tribes  and 
tribal  organizatipns  for  LIHEAP  and  for 
the  community  services  block  grant 
program. 

DATES:  Comments  must  be  submitted  by 
January  3,  1994. 

ADDRESSES:  Send  comments  to:  Janet  M. 
Fox,  Director,  Division  of  Energy 
Assistance,  Office  of  Community 
Services,  Administration  for  Children 
and  Families.  370  L'Enfant  Promenade 
SVV.,  Washington.  DC  20447. 

The  comments  received  in  response  to 
this  notice  of  proposed  rulemaking  may 
be  inspected  or  reviewed  at  the  above 
address,  Monday  through  Friday, 
between  9  a.m.  and  5  p.m.,  beginning 
one  week  after  the  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Fox,  202-401-9351.  or  Trudy 
Hairston.  202-401-5319. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Augustus  F.  Hawkins  Human 
Services  Reauthorization  Act  of  1990. 
Public  Law  101-501.  was  enacted  on 
November  3, 1990. 

Title  VII  of  this  public  law  contains 
amendments  to  the  Low-Income  Home 


Energy  Assistance  Act  of  1981  (title 
XXVI  of  Pub.  L.  97-35.  as  amended), 
including  several  changes  affecting 
LIHEAP  grantee  program 
administration.  An  Interim  Final  Rule 
published  January  16, 1992.  in  the 
Federal  Register  (57  FR  1960  et  seq.) 
promulgated  regulatory  changes  for 
several  provisions  which  were  effective 
for  fiscal  year  (FY)  1991  and  FY  1992. 
It  also  indicated  that  regulations 
concerning  additional  changes  would  be 
issued  at  a  later  date.  This  notice  of 
proposed  rulemaking  contains  proposed 
regulatory  changes  for  provisions 
scheduled  in  the  law  to  become 
effective  in  FY  1993  and  FY  1994.  These 
later  changes  concern  "forward 
funding"  and  the  end  of  authority  to 
transfer  LIBHEAP  funds  to  otherHHS 
block  grants.  This  notice  of  proposed 
rulemaking  also  includes  changes  to 
provisions  that  were  originally 
contained  in  a  notice  of  proposed 
rulemaking  issued  by  the  Department  of 
Health  and  Human  Services  on  July  17. 
1992  (57  FR  31685)  concerning  a  due 
date  for  completion  of  applications  for 
direct  funding  of  Indian  tribes  and  tribal 
organizations  under  LIHEAP  and  under 
the  community  services  block  grant 
program.  In  addition,  it  proposes  to 
establish  submission  and  completion 
dates  for  block  grant  applications  from 
States  and  territories. 

Forward  Funding 

A  new  section,  2602(c).  was  added  to 
the  LIHEAP  statute  by  Public  Law  101- 
501.  This  section  provides  that  LIHEAP 
funds  will  be  available  for  obligation  on 
the  basis  of  a  new  "program  year"  of 
July  1  through  June  30,  rather  than  on 
the  normal  Federal  fiscal  year  basis  of 
October  1  to  September  30.  The  law 
provided  that  this  change  from  a  fiscal 
year  to  a  program  year  basis,  known  as 
"forward  funding",  would  take  place 
beginning  in  fiscal  year  (FY)  1993.  and 
that  it  would  be  implemented  by 
appropriating  funds  in  the  FY  1993  HHS 
appropriations  law  for  a  nine-month 
transition  period  of  October  1. 1992  to 
June  30,  1993,  and  also  for  the  new 
program  year  of  July  1,  1993  to  June  30. 
1994,  a  period  of  21  months. 

The  FY  1993  appropriations  law  for 
HHS  (Pub.  L.  102-394)  provided 
funding  for  the  regular  Federal  fiscal 
year  1993.  which  began  October  1, 1992 
and  ends  September  30, 1993.  It  also 
provided  advance  funding  for  FY  1994 
to  operate  the  program  for  a  nine-month 
transition  period  of  October  1. 1993  to 
June  30. 1994.  thus  providing  partial 
implementation  of  forward  funding  a 
year  later  than  authorized.  President 
Clinton's  proposed  budget  for  FY  1994 
supports  implementation  of  forward 


funding.  It  would  complete 
implementation  of  forward  funding  by 
providing  funding  for  the  new  program 
year  of  July  1, 1994  through  June  30, 
1995  and  it  is  expected  that  future  year 
appropriations  laws  will  continue  the 
policy  of  providing  forward  funding  of 
the  progi^m  for  the  new  program  year. 
Current  regulations  require  that  certain 
specific  existing  deadlines  apply  for  the 
period  when  funding  is  on  a  regular 
Federal  fiscal  year  basis.  This  notice  of 
proposed  rulemaking  provides  that  new 
deadlines  will  become  effective  once 
funding  is  provided  for  the  new 
program  year.  In  some  cases,  specific 
requirements  are  also  included  for  the 
transition  period  to  the  new  program 
year,  whether  that  period  is  October  1. 
1993  to  June  30.  1994,  or  some  later 
time.  Once  forward  funding  is  fully 
implemented,  funds  that  are  usually 
appropriated  in  the  fall  will  be  for 
activities  taking  place  during  the 
following  July  1-June  30  program  year. 
This  will  allow  grantees  to  have  six  to 
nine  months  advance  notice  of  their 
funding  level  for  what  is  primarily  a 
winter  heating  assistance  program. 

Application  Submission  and 
Completion  Dates  for  States  and 
Territories  For  Block  Grants 

Due  dates  for  submission  and 
completion  of  State  and  territorial 
applications  for  LIHEAP.  the 
.community  services  block  grant  and  the 
social  services  block  grant  are  being 
added  to  the  block  grant  regulations  so 
that  grant  awards  can  be  issued  as  close 
as  possible  to  the  beginning  of  a  grant 
period. 

The  Cash  Management  Improvement 
Act  of  1990,  (CML\,  Pub.  L.  101-453) 
imposes  requirements  for  the  timely 
transfer  of  funds  between  a  Federal 
agency  and  a  State  and  for  the  exchange 
of  interest  where  transfers  are  not  made 
in  a  timely  fashion.  The  CMIA  also 
requires  States  to  minimize  the  time 
between  the  receipt  of  Federal  funds 
and  their  disbursement  by  the  State  for 
program  purposes. 

The  establishment  of  application 
dates  will  allow  the  agency  sufficient 
time  to  process  the  applications  and 
issue  the  awards  in  a  timely  manner 
thus  enabling  the  agency  to  meet  the 
requirements  imposed  by  the  CMIA. 

End  of  Transfer  Authority 

The  LIHEAP  statute  allowed  grantees 
to  transfer  to  several  other  HHS  block 
grant  programs  up  to  10%  of  their 
allotment  between  fiscal  years  1982  and 
1984  and  up  to  10%  of  UHEAP  hinds 
payable  in  a  fiscal  year  during  fiscal 
years  1985  through  1993.  However,  an 
amendment  to  section  2604(f)  of  the 
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statute  contained  in  Public  Law  101- 
501  provides  that  beginning  in  fiscal 
year  1994,  UHEAP  funds  payable  to  a 
grantee  no  longer  may  be  transferred  to 
the  HHS  block  grant  programs  specified 
under  section  2604(f).  This  notice  of 
proposed  rulemaking  proposes  to 
amend  the  current  regulations  to  be 
consistent  with  this  new  statutory 
requirement. 

The  authority  for  territories  to 
consolidate  funding  for  several 
programs  under  one  or  more  HHS 
programs  is  not  considered  a  transfer 
and-thus  will  not  terminate  in  FY  1994. 
Likewise.  UHEAP  funds  earmarked  for 
use  for  weatherization  assistance  or 
other  energy-related  home  repair,  even 
if  administered  by  another  grantee 
agency,  is  not  considered  a  transfer,  and 
this  authority  will  not  terminate  in  FY 
1994. 

Tribal  Application  Completion  Date 

Under  the  low-income  energy 
assistance  program  and  the  community 
services  block  grant.  Indian  tribes  and 
tribal  organizations  may  request  direct 
funding  from  HHS  so  that  they  may 
provide  services  directly  to  their 
members  rather  than  being  served  by  the 
State(s)  in  which  they  are  located.  The 
regulations  currently  establish  a  due 
date  of  September  1  for  the  receipt  of 
applications  for  direct  funding  of  tribes 
and  tribal  organizations.  A  notice  of 
proposed  rulemaking  issued  by  the 
Department  on  July  17. 1992  (57  FR 
31685)  proposed  establishing  a  date  by 
which  those  applications  must  be 
completed,  as  well.  That  proposal  is 
included  in  this  notice  of  proposed 
rulemaking  for  both  UHEAP  and  the 
community  services  block  grant,  with 
amendments  to  reflect  forward  funding 
of  UHEAP.  ^ 

Section>by-Section  Analysis  of 
Proposed  Changes  in  the  Regulations 

Subpart  B — General  Procedures 

Section  96.10    Prerequisites  to  Obtain 
Block  Grant  Funds 

Application  Submission  and 
Completion  Dates  for  States  and 
Territories  For  Block  Grants.  Due  dates 
for  submission  and  completion  of  State 
and  territorial  applications  for  LIHEAP. 
the  community  services  block  grant  and 
the  social  services  block  grant  are  being 
added  to  the  block  grant  regulations  so 
that  grant  awards  can  be  issued  as  close 
as  possible  to  the  beginning  of  a  grant 
period. 

The  Cash  Management  Improvement 
Act  of  1990.  (CML\,  Pub.  L.  101-453) 
imposes  requirements  for  the  timely 
transfer  of  funds  between  a  Federal 
agency  and  a  State  and  for  the  exchange 


of  interest  where  transfers  are  not  made 
in  a  timely  fashion.  The  CMIA  also 
requires  States  to  minimize  the  time 
between  the  receipt  of  Federal  funds 
and  their  disbursement  by  the  State  for 
program  purposes. 

The  CMIA  applies  to  States  and 
territories,  but  it  does  not  apply  to 
Indian  tribes  or  tribal  organizations.  The 
notice  of  proposed  rulemaking  issued  by 
the  Department  of  July  17. 1992  (57  FR 
31685)  proposed  completion  dates  for 
tribal  applications  for  the  community 
services  block  grant  and  for  the  low- 
income  home  energy  assistance  program 
(UHEAP).  The  current  notice  of 
proposed  rulemaking  makes  a  technical 
adjustment  in  the  previous  date  which 
was  given  for  the  completion  of  tribal 
applications  for  UHEAP  in  order  to 
implement  forward  funding. 

The  establishment  of  application  due 
dates  for  States  and  territories  will  allow 
the  agency  sufficient  time  to  process 
applications  and  issue  awards  in  a 
timely  manner,  in  order  to  minimize     ' 
interest  charges  associated  with  the 
CML\. 

For  LIHEAP,  it  is  proposed  that  the 
submission  date  for  applications  be 
established  as  of  one  month  before  the 
beginning  of  the  program  period.  Under 
forward  funding.  LIHEAP  funds  that  are 
normally  appropriated  in  the  fall  will  be 
for  the  program  year  starting  the 
following  July.  Accordingly,  we  believe 
it  is  appropriate  to  require  submission 
of  the  funding  application  prior  to  the 
start  of  the  funding  period,  since  the 
grantee  will  have  had  plenty  of  time  for 
planning  based  on  their  estimated 
allocation  and  to  hold  required  public 
hearings. 

For  LIHEAP.  the  date  for  submission 
of  applications  from  States  and 
territories  is  being  proposed  as  June  1  of 
the  preceding  program  year  or  transition 
period.  The  due  date  for  receipt  of  all 
information  required  for  the  completion 
of  applications  for  LIHEAP  by  States 
and  territories  is  being  proposed  as 
December  31  of  the  program  year  for 
which  they  are  requesting  funds.  For 
example,  for  the  program  year  which 
begins  on  July  1, 1994  and  ends  on  June 
30, 1995.  applications  must  be 
submitted  by  June  1. 1994  and  must  be 
completed  by  December  31, 1994. 

We  are  also  proposing  that  the  due 
date  for  social  services  block  grant 
applications  be  one  month  prior  to  the 
beginning  of  the  funding  period.  State 
allocations  are  established  by  an 
entitlement  formula  based  on 
population.  Each  fall,  estimated  State 
allocations  are  published  in  the  Federal 
Register  for  the  following  hinding  year, 
which  begins  either  July  1  or  October  1, 
depending  on  the  State.  The  funds  are 


not  actually  appropriated  until  the 
following  fall,  but  the  allocations 
printed  in  the  Federal  Register  the 
previous  fall  are  essentially  accurate. 
For  example,  projected  FY  1994 
allocations  are  published  in  the  Federal 
Register  in  the  fall  of  1992  for  use 
beginning  on  either  July  1,  1993  or 
October  1,  1993,  but  the  funds  are  not 
actually  appropriated  until  the  fall  of 
1993.  This  gives  the  grantee  plenty  of 
time  to  plan  its  program  activities. 

For  the  social  services  block  grant, 
accordingly,  it  is  proposed  that  States 
and  territories  which  operate  on  a 
Federal  fiscal  year  basis  submit 
applications  (pre-expenditure  reports) 
for  funding  by  September  1  of  the 
preceding  fiscal  year.  It  is  proposed  that 
States  and  territories  which  operate 
their  social  services  block  grant  on  a 
July  1-June  30  basis  submit  their 
applications  for  funding  by  June  1  of  the 
preceding  funding  period.  For  example, 
for  States  and  territories  which  operate 
on  the  basis  of  the  fiscal  year  which 
begins  on  October  1, 1994,  and  ends  on 
September  30,  1995,  applications  must 
be  submitted  by  September  1,  1994.  For 
social  services  block  grant  programs 
with  a  funding  period  which  tegins  on 
July  1, 1994  and  ends  on  June  30, 1995. 
applications  must  be  submitted  by  June 
1,  1994.  No  date  is  being  proposed  for 
completion  of  social  services  block  grant 
applications. 

The  community  services  block  grant 
program,  however,  is  funded  on  a 
Federal  fiscal  year  basis.  The  funds  that 
are  normally  appropriated  in  the  fall 
(sometimes  as  late  as  November  or 
December)  are  for  the  funding  period 
that  began  on  October  1  of  the  same 
fiscal  year,  and  are  available  for 
expenditure  for  a  two-year  period.  In 
addition,  the  community  services  block 
grant  statute  requires  that  the  State 
legislature  conduct  public  hearings  on 
the  planned  uses  and  distribution  of 
community  services  block  grant  funds. 
Many  State  legislatures  will  not  hold 
hearings  until  the  amount  of  the 
community  services  block  grant 
allocation  is  made  available.  Another 
complicating  factor  is  the  timing  of 
legislative  sessions.  For  all  these 
reasons,  we  do  not  believe  it  is 
appropriate  to  require  submission  of  the 
community  services  block  grant 
applications  prior  to  the  beginning  of 
the  fiscal  year  for  which  funds  are  being 
requested. 

Accordingly,  for  the  community 
services  block  grant,  the  date  for 
submission  of  applications  from  States 
and  territories  is  being  proposed  as 
December  1  of  the  fiscal  year  for  which 
funds  are  requested.  The  due  date  for 
the  receipt  of  all  information  required 
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for  the  completion  of  applications  for 
the  community  services  block  grant  by 
States  and  territories  is  being  proposed 
as  April  30  of  the  fiscal  year  for  which 
they  are  requesting  funds.  For  example, 
for  the  fi  jcal  year  which  begins  on 
October  1, 1994  and  ends  on  September 
30, 1995,  applications  must  be 
submitted  by  December  1, 1994,  and 
must  be  completed  by  April  30, 1995. 
The  funds  which  are  appropriated  in  the 
fall  of  1994  must  be  expended  during 
the  period  from  October  1. 1994  until 
September  30. 1996. 

Section  96.14 .  Time  Period  for 
Obligation  and  Expenditure  of  Grant 
Funds 

The  LIHEAP  statute  provides  that  up 
to  10  percent  of  amounts  appropriated 
under  the  program  which  are 
unobligated  by  grantees  at  the  end  of  the 
fiscal  year  in  which  they  were  first 
allotted,  shall  remain  available  for 
obligation  (or  carried  over  to)  the 
succeeding  fiscal  year.  With  the 
implementation  of  forward  funding,  up 
to  10  percent  of  amounts  unobligated  by 
grantees  at  the  end  of  the  program  year 
for  which  they  were  first  allotted,  may 
be  carried  over  to  the  succeeding 
program  year. 

Ine  authorizing  statute  provides  that 
LIHEAP  funds  appropriated  for  Rscal 
year  1993  are  to  be  available  for  the 
period  of  October  1, 1992  through  June 
30, 1993  (the  transition  period)  and  July 
1. 1993  through  June  30, 1994  (initial 
program  year).  However,  the  FY  1993 
appropriations  law  for  HHS  (Public  Law 
102-394)  provided  funding  for  the 
regular  6scal  year  1993,  which  began 
October  1, 1992  and  ends  September  30, 
1993.  It  also  provided  funding  to 
operate  the  program  for  a  nine-month 
transition  period  of  October  1, 1993  to 
June  30, 1994,  thus  providing  partial 
implementation  of  forward  funding  a 
year  later  than  authorized.  The  initial 
program  year  will  begin  on  July  1, 1994 
and  end  on  June  30, 1995,  providing 
that  forward  funding  is  fully 
implemented  in  future  appropriations 
laws. 

The  language  in  Public  Law  102-394 
makes  clear  that  the  FY  1993 
appropriation  is  for  FY  1993  only,  not 
the  21-month  period  of  October  1, 1992 
to  June  30, 1994  which  had  been 
originally  authorized  by  the  1990 
amendments  to  the  statute.  Accordingly, 
we  have  determined  that  the  obligation 
periods  for  fiscal  year  1993,  the 
transition  period,  and  the  initial 
program  year  1994-1995  will  be 
determined  separately.  Currently,  the 
obligation  period  ends  on  September  30 
of  each  fiscal  year  for  LIHEAP  funds 
with  the  exception  that  up  to  10  percent 


may  be  carried  over  to  the  next  fiscal 
year.  Funds  which  are  carried  over  must 
be  obligated  by  the  following  September 
30,  the  end  of  the  fiscal  year  to  which 
the  funds  were  carried  over. 
Accordingly,  the  obligation  period  for 
ninety  percent  of  fiscal  year  1993  funds 
will  end  on  September  30, 1993.  The 
obligation  period  for  the  up  to  10 
percent  carryover  amount  from  FY  1993 
will  end  on  September  30, 1994,  one 
year  later.  It  is  proposed  that  for  the 
transition  period,  the  obligation  period 
would  end  on  June  30, 1994,  with  the 
exception  that  up  to  10  percent  may  be 
carried  over  to  program  year  1994-1995. 
The  obligation  period  for  this  carryover 
amount  from  the  transition  period 
would  end  on  June  30, 1995,  one  year 
later.  The  obligation  period  for  the  new 
program  year  1994-1995  would  end  on 
June  30, 1995,  with  the  exception  that 
up  to  10  percent  may  be  carried  over  to 
program  year  1995-1996  and  must  be 
obligated  by  June  30, 1996.  The  end  of 
the  obligation  period  for  subsequent 
program  years  would  also  be  Jime  30. 
The  carryover  amount  for  unobligated 
funds  from  LIHEAP  awards  will  also  be 
calculated  as  of  these  dates,  and  must  be 
obligated  no  later  than  the  end  of  the 
program  year  following  the  year  for 
which  they  were  allotted. 

Additionally,  the  1990  statutory 
amendment  reduced  the  amount  of 
funds  that  LIHEAP  grantees  may  carry 
over  to  the  next  fiscal  or  program  year 
firom  15  percent  to  10  percent  of  funds 
payable  and  not  transferred,  beginning 
with  FY  1991  funds  carried  over  to  FY 
1992.  A  change  was  made  to  §  96.81  by 
the  Interim  Final  Rule  published  on 
January  16, 1992  (57  FR 1960  et  seq.)  to 
implement  this  statutory  amendment. 
This  notice  of  proposed  rulemaking 
would  make  a  related  change  to  §  96.14 
to  reflect  this  reduction.  Also,  references 
in  this  section  to  fiscal  year  would  be 
changed  to  program  year,  or  transition 
period,  whichever  is  applicable. 
Further,  a  change  is  made  to  this  section 
to  reflect  the  termination  of  the 
authority  to  transfer  funds  to  other  HHS 
block  grants,  beginning  in  FY  1994,  as 
discussed  further  in  §  96.84(d). 

Section  96.81  of  this  notice  of 
proposed  rulemaking  contains  related 
changes  involving  a  report  grantees  are 
required  to  submit  to  HHS  each  fiscal 
year  advising  HHS  of  the  amount  of 
LIHEAP  funds  it  expects  to  carryover  to 
the  next  fiscal  year. 

The  end  of  the  obligation  period  for 
LIHEAP  leveraging  incentive  awards  is 
addressed  in  §  96.87(k)  of  this  notice  of 
proposed  rulemaking. 


Section  96.15    Waivers 

The  LIHEAP  statute  provides  that 
grantees  may  request  waivers  of  the 
limit  on  the  amount  of  funds  that  may 
be  spent  on  weatherization  activities 
and  other  energy-related  home  repairs 
and  of  certain  crisis  assistance 
performance  standards. 

The  LIHEAP  statute  provides  that,  in 
general,  not  more  than  15  f>ercent  of 
funds  allotted  to  or  available  to  a 
grantee  for  any  fiscal  year  may  be  used 
for  weatherization  activities  and  other 
energy-related  home  repairs.  Section 
705  of  Public  Law  101-501  (42  U.S.C 
8624(k))  amended  section  2605(k)  of  the 
LIHEAP  statute  to  allow  the 
Department,  under  certain 
circumstances,  to  grant  a  waiver  to 
increase  the  maximum  amount  of 
LIHEAP  funds  a  grantee  may  use  for  low 
cost  weatherization  or  other  energy- 
related  home  repairs  from  15  percent  to 
up  to  25  percent  of  the  funds  allotted  or 
available  to  the  grantee. 

Section  2604(a)(4)(c)  of  Public  Law 
97-35  (42  U.S.C.  8623(a)(4)(c))  provides 
that  a  portion  of  funds  shall  be  reserved 
until  March  15  of  each  year  by  each 
State  for  energy  crisis  intervention.  This 
section  describes  performance  standards 
for  time  frames  for  the  provision  of 
assistance,  in  addition  to  requirements 
of  geographical  accessibility  and 
provisions  for  obtaining  applications 
nt>m  individuals  who  are  pnysically 
infirm.  However,  the  statute  provides  a 
waiver  of  the  performance  standards  for 
a  program  in  a  geographical  area 
affected  by  a  natural  disaster  designated 
by  the  Secretary  or  affected  by  a  major 
disaster  or  emergency  designated  by  the 
President  for  as  long  as  the  designation 
remains  in  effect,  when  the  emergency 
makes  compliance  with  the  standards 
impracticable.  Detailed  criteria  for  a 
waiver  of  the  crisis  assistance 
performance  standards  are  described  in 
45  CFR,  96.89. 

Currently,  no  mention  is  made  to 
indicate  to  whom  applications  for 
waivers  that  are  permitted  by  statute 
should  be  submitted  for  the  LIHEAP 
program.  A  statement  is  being  added  to 
indicate  that  waiver  applications  for  the 
social  services  block  grant  (formerly 
submitted  to  the  defunct  Office  of 
Human  Development  Services),  LIHEAP 
and  the  community  services  block  grant 
should  be  submitted  to  the  Director, 
Office  of  Community  Services. 

Subpart  D— Direct  Funding  of  Indian 
Tribes  and  Tribal  Organizations 

Section  96.42    General  Procedures  and 
Requirements 

Under  the  LIHEAP  block  grant,  Indian 
tribes  and  tribal  organizations  may 
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request  direct  funding  from  HHS  so  that 
they  may  provide  services  directly  to 
their  members  rather  than  being  served 
by  the  State{s)  in  which  they  are 
located.  Any  funds  provided  directly  to 
a  tribe  or  tribal  organization  are 
deducted  from  the  funds  that  would 
otherwise  go  to  those  States.  A  specific 
deadline  is  required  for  apphcations 
from  Indian  tribes/tribal  organizations 
so  that  HHS  knows  what  portion  of  a 
State's  allotment  to  set  aside  for  the 
tribes/tribal  organizations  and  so  that 
the  States  know  which  of  its  residents 
they  are  required  to  serve  and  which 
will  be  served  by  the  tribes/tribal 
organizations. 

With  the  implementation  of  forward 
funding,  the  due  date  for  the  submission 
of  tribal  applications  will  need  to 
change.  Current  regulation  requires  that 
applications  for  direct  funding  from 
tribes  and  tribal  organizations  must  be 
submitted  to  HHS  by  September  1  for 
the  following  fiscal  year,  unless  the 
Statels)  in  which  the  tribe  is  located 
agrees  to  a  later  date.  As  in  the  other 
block  grant  programs  that  allow  direct 
tribal  funding,  the  due  date  for 
submission  of  tribal  applications  is  the 
first  day  of  the  last  month  of  the  fiscal 
year  preceding  the  year  for  which  funds 
are  being  requested.  Under  forward 
funding  for  LIHEAP,  it  is  being 
proposed  that  the  due  date  for 
submission  of  tribal  applications  for  the 
next  program  year  be  changed  to  June  1, 
the  first  day  of  the  last  month  of  the 
program  year  (or  transition  period) 
preceding  the  year  for  which  funds  are 
being  requested,  unless  the  State(s)  in 
which  the  tribe  is  located  agrees  to  a 
later  date. 

Section  96.49    Due  Date  for  Receipt  of 
All  Information  Required  for 
Completion  of  Tribal  Applications  for 
the  Community  Services  and  Low- 
Income  Home  Energy  Assistance  Block 
Grants 

Section  96.49  was  previously 
proposed  to  be  added  to  the  block  grant 
regulations  by  a  notice  of  proposed 
rulemaking  issued  by  the  Department  on 
July  17. 1992  (57  FR  31685).  It 
established  completion  dates  for  tribal 
applications  for  the  community  services 
block  grant  and  for  LIHEAP.  This 
present  notice  of  proposed  rulemaking 
would  revise  the  date  previously 
proposed  for  LIHEAP.  in  order  to 
implement  forward  funding. 

This  present  notice  of  proposed 
rulemaking  also  includes  the  provision 
from  the  Department's  July  17, 1992 
notice  of  proposed  rulemaking 
establishing  an  application  completion 
date  of  June  30  of  the  preceding  fiscal 
year  for  the  commimity  services  block 


grant  program.  The  community  services 
block  grant  provision  is  included  in  this 
notice  of  proposed  rulemaking  without 
change,  with  the  exception  of  making  a 
minor  correction  by  changing  the 
statement  "•  •  •  make  direct  requests 
for  funding*  •  *"  to  the  more  accurate 
"•  *  *  make  requests  for  direct  funding 
*  ■  •  •  ".  If  the  application  is  not 
completed  by  June  30,  the  community 
services  block  grant  motiey  would  revert 
to  the  State(s)  in  which  the  tribe  is 
located,  and  the  State  would  become 
responsible  for  serving  the  tribal 
members. 

Section  96.49  of  the  notice  of 
proposed  rulemaking  dated  July  17. 
1992  proposed  that  once  the  LIHEAP 
tribal  applications  are  received  by  the 
Department,  additional  information 
needed  to  complete  the  applications 
must  be  received  no  later  than  January 
31  for  a  given  fiscal  year.  The  July  17. 
1992  proposed  rule  also  indicated  that 
after  January  31,  funds  would  revert  to 
the  State(s)  in  which  the  tribe  is  located. 

With  the  implementation  of  forward 
funding,  it  is  being  proposed  that  tribes 
and  tribal  organizations  that  request 
direct  LIHEAP  funding  must  ensure  that 
all  information  necessary  to  complete 
their  applications  is  received  by  HHS  by 
October  1.  four  months  after  the  initial 
submission  date  for  the  applications. 
Even  though  this  change  in  the  date  is 
proposed  because  of  the  shift  in  the 
funding  cycle  to  forward  funding,  a 
pivotal  concern  is  that  funding  be 
determined  before  winter  weather 
begins.  In  response  to  §  96.49  in  the 
notice  of  proposed  rulemaking  dated 
July  17, 1992,  several  comments  were 
received.  A  commenter  from  a  northern 
State  indicated  that  the  deadline  should 
provide  States  with  sufficient  notice  m 
case  they  need  to  provide  LIHEAP 
assistance  to  the  service  population  of  a 
tribe  that  has  not  completed  its 
application  for  a  direct  grant. 
Additionally,  the  commenter  stated  that 
the  State's  extremely  cold  weather 
necessitates  that  winter  heating 
assistance  begin  by  November  1.  The 
deadline  of  October  1  for  completed 
LIHEAP  applications  would  allow  the 
Department  to  provide  sufficient  notice 
to  States  that  they  must  provide  LIHEAP 
assistance  to  the  service  population  of  a 
tribe  that  has  not  completed  its 
application  for  a  direct  grant. 

One  commenter  indicated  that  the 
requirement  that  tribal  apphcations  be 
completed  by  January  31  or  the  State 
becomes  responsible  to  serve  the  tribe 
would  result  in  funds  being  allocated  to 
the  State  after  February,  which  is  too 
late  because  in  addition  to  the  financial 
impact  on  the  State,  the  State  would  not 
have  sufficient  lead  time  to  plan,  staff 


and  implement  its  program  to  serve  the 
tribes. 

Another  commenter  indicated  that  the 
original  due  date  of  September  1  for 
submission  of  a  tribal  application  for 
both  the  community  services  block  grant 
and  LIHEAP  is  satisfactory.  The 
commenter  was  uncertain  whether  the 
due  date  for  completion  of  the  tribal 
applications  is  necessary.  The 
commenter  also  expressed  the  need  to 
receive  LIHEAP  funding  as  eariy  in  the 
fiscal  year  as  possible. 

The  Department  concludes  that 
because  most  LIHEAP  funds  are  spent 
for  winter  heating  assistance,  it  is 
important  that  States  know  before  frigid 
weather  begins  whether  they  will  be 
required  to  serve  a  tribe's  service 
population.  It  should  be  mentioned  that 
most  tribes  submit  all  the  information 
necessary  to  complete  their  applications 
in  a  timely  manner.  Under  this 
proposed  rule,  the  due  date  for  receipt 
of  all  information  necessary  to  complete 
LIHEAP  tribal  applications  would  be 
October  1,  unless  the  State(s)  in  which 
the  tribe  is  located  agree(s)  to  a  later 
submission  date. 

An  additional  commenter  on  the  July 
17. 1992  proposed  rule  expressed  the 
opinion  that  the  community  services 
block  grant  program's  application 
completion  date  of  June  30  will  cause 
difficulty  for  States  to  comply  with  the 
assurance  requirements  of  HHS  and  will 
not  allow  sufficient  time  for  public 
notice  and  comment  on  the  plan.  The 
commenter  added  that  if  the  June  30 
completion  dale  is  implemented,  HHS 
should  take  action  to  ensure 
enforcement  of  notice  and  comment 
requirements.  We  do  not  believe  a 
change  is  necessary  on  this  issue.  It  is 
expected  that  the  State  will  use  any 
funds  which  revert  to  it  under  this 
provision  under  the  terms  of  the  plan 
which  is  already  in  effect  for  the  State. 
It  simply  means  that  the  members  of  the 
tribe  affected  would  be  eligible  for 
assistance  under  the  existing  State  plan. 

Subpart  H— Low-Income  Home  Energy 
Assistance  Program  (LIHEAP) 

Section  96.80    Scope 

Historically,  the  low-income  home 
energy  assistance  program  has  been 
funded  on  a  regular  Federal  fiscal  year 
basis.  With  the  implementation  of 
forward  funding,  LIHEAP  will  operate 
on  the  basis  of  a  new  "program  year", 
rather  than  the  Federal  fiscal  year. 
When  Congress  authorized 
implementation  of  forward  funding,  it 
did  not  make  related  changes  to  the 
LIHEAP  statute  to  change  fiscal  year 
references  to  program  year.  It  is  clear, 
however,  that  Congress  intended  to  shift 
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the  funding  cycle  and  that  related 
changes  must  be  made  to  the  timing  of 
other  related  requirements,  such  as  year- 
end  reporting  requirements. 
Accordingly,  a  paragraph  is  added  to 
this  section  of  the  regulations  to  define 
program  year  as  an  operational  year 
which  begins  on  July  1  of  the  Federal 
Fiscal  year  for  which  the  appropriation 
is  made  and  ends  on  the  following  June 
30.  with  an  effective  date  of  |uly  1 , 
1994.  This  definition  also  provides  that 
program  year  designations  will  include 
the  beginning  and  ending  years  for  the 
operational  period  (e.g..  Program  year 
1994-1995  will  begin  on  July  1,  1994 
and  end  on  June  30, 1995).  Further,  the 
defmition  includes  a  description  of  the 
nine-month  transition  period  to  forward 
funding,  of  October  1.  1993  to  June  30. 
1994. 

Wherever  a  reference  is  made  to 
■■fis«:al  year"  throughout  these 
regulations,  it  shall  be  read  to  mean 
"program  year"  or  "transition  period", 
as  appropriate,  for  the  low-income  home 
energy  assistance  program,  for  periods 
beginning  after  October  1, 1993,  the 
beginning  of  the  implementation  of 
forward  funding. 

Section  96.81    Required  Carryover  and 
Reallolment  Report 

It  is  being  proposed  that  the  name  of 
§96.81  be  revised  from  "Reallolment 
report"  to  "Required  carryover  and 
reallolment  report"  to  more  accurately 
reflect  the  contents  of  the  report. 

Currently,  §96.81  of  the  block  grant 
regulations  provides  that  LIHEAP 
grantees  must  submit  to  HHS  by  August 
1  of  each  fiscal  year  a  carryover  and 
reallotment  report  which  includes 
information  on  the  amount  of  the 
grantee's  funds,  if  any,  which  will  be 
held  available  for  obligation  in  the 
following  fiscal  year  (currently  limited 
to  10%  of  the  funds  payable  to  the 
grantee  and  not  transferred  to  another 
HHS  block  grant  program)  and  the 
amount,  if  any.  which  exceeds  this 
carryover  limit  and  thus  is  subject  to 
reallotment  to  other  grantees  in  the 
following  fiscal  year.  The  August  1 
deadline  is  two  months  prior  to  the  end 
of  the  fiscal  year  for  which  the  funds 
were  appropriated.  With  the 
implementation  of  the  use  of  the 
program  year  beginning  July  1  under 
forward  funding,  it  is  being  proposed 
that  the  due  date  for  submission  of  the 
carryover  and  reallotment  report  be 
revised  to  May  1.  two  months  prior  to 
the  Fnd  of  the  program  year.  The  same 
date  would  apply  to  the  transition 
period  to  forward  funding.  Additionally, 
a  sentence  is  added  making  clear  that, 
beginning  with  funds  appropriated  for 
FY  1994.  no  funds  may  be  transferred  to 


another  HHS  block  grant  program,  as 
required  under  the  1990  amendments  to 
the  LIHEAP  statute.  Finally,  references 
in  this  section  to  fiscal  year  would  be 
changed  to  program  year. 

In  issuing  Final  Rules  to  replace  the 
January  16,  1992  Interim  Final  Rule  or 
the  July  17,  1992  notice  of  proposed 
rulemaking,  the  Department  may  make 
additional  changes  to  section  96.81. 

Section  96.82    Required  Report  on 
Households  Assisted 

The  name  of  §  96  82  would  be  revised 
from  "Required  report"  to  "Required 
report  on  households  assisted"  to  reflect 
the  contents  of  the  report. 

The  households-served  report 
(number  and  income  levels  of 
households  served,  and  number  of 
households  served  with  elderly  and 
handicapped  members)  required  by  this 
section  currently  must  be  submitted  by 
October  31.  one  month  afler  the  end  of 
the  fiscal  year.  It  is  being  proposed  that, 
with  forward  funding,  this  date  be 
changed  to  July  31.  one  month  after  the 
end  of  the  program  year.  This  date 
would  also  apply  to  the  transition 
period  to  forward  funding. 

Section  96.83    Increase  in  Maximum 
Amount  That  May  Be  Used  for 
Weatherization  and  Other  Energy- 
Related  Home  Repair 

Originally,  the  LIHEAP  statute 
provided  that  a  maximum  of  15%  of  a 
State's  funds  could  be  used  for  low-cost 
residential  weatherization  and  other 
energy-related  home  repair.  As 
explained  in  the  Interim  Final  Rule 
published  in  the  Federal  Register  on 
January  16. 1992.  Public  Law  101-501 
amended  section  26G5(k)  of  the  LIHEAP 
statufe  to  allow  grantees  to  request  a 
waiver  from  HHS  beginning  in  fiscal 
year  1991  to  increase  the  amount  of 
their  funds  that  may  be  spent  on 
weatherization  and  other  energy-related 
home  repairs  from  15%  to  up  to  25%  of 
their  funds  allotted  or  available  that  are 
not  transfierred  to  another  block  grant 
under  section  2604(f)  of  the  statute. 

In  the  preamble  to  the  Interim  Final 
Rule,  we  asked  for  comments  on 
whether  the  statutory  prohibition 
against  applying  for  such  a  waiver 
before  March  31  of  the  year  for  which 
the  funds  are  appropriated  would  cause 
a  problem  once  forward  funding  was 
implemented.  We  were  concerned  that 
this  date  might  not  provide  sufficient 
time  for  HHS  to  review  the  waiver 
request  and  obtain  any  additional 
information  that  might  be  needed,  and 
still  allow  the  grantee  to  obligate  the 
funds  by  June  30.  the  end  of  the 
program  year  under  forward  funding. 


In  response  to  this  request,  two 
comments  were  received  in  relation  to 
the  submission  date  for  waiver  requests 
of  the  weatherization  maximum.  One 
commenier  indicated  that  although  a 
change  in  the  submission  date  of  waiver 
requests  under  forward  funding  was  not 
being  suggested  at  the  immediate  time, 
a  date  two  to  four  weeks  earlier  might 
be  reasonable. 

The  other  commenter  stated  that  the 
statutory  requirement  that  grantees  wait 
until  after  March  31  to  submit  waiver 
requests  is  impractical  under  forward 
funding  since  little  time  exists  between 
this  date  and  June  30,  the  end  of  the 
program  year.  The  commenter  suggested 
that  grantees  be  allowed  to  submit 
requests  for  waivers  after  January  31. 

Under  the  terms  of  Public  Law  101- 
501,  any  requests  for  waivers  of  the 
weatherization  obligation  limit  must  be 
submitted  to  HHS  after  March  31.  The 
March  31  date  appears  to  have  been 
selected  with  fiscal  year  funding  in 
mind.  We  continue  to  be  concerned 
that,  once  forward  funding  is 
implemented,  submission  of  a  waiver 
request  after  March  31  may  mean  that 
there  would  not  be  time  for  HHS  to 
review  the  waiver  request,  to  obtain  any 
additional  information  that  is  required 
and  to  advise  the  grantee  of  its  decision, 
and  for  the  grantee  to  obligate  the  funds 
in  a  timely  manner  before  the  end  of  the 
program  year  on  June  30.  Accordingly, 
it  is  proposed  to  allow  preliminary 
submission  of  waiver  requests  after 
January  31  of  each  program  year. 
However,  the  Department  will  not 
render  decisions  on  such  requests  until 
after  March  31,  and  will  request 
information  from  the  grantees  as  to 
whether  any  material  changes  of  fact 
have  occurred  since  submission  of  the 
applications,  thereby  keeping  in 
compliance  with  the  requirements  of  the 
statute.  Since  grantees  will  be  able  to 
submit  preliminary  waiver  requests  as 
early  as  January  31.  this  will  allow 
sufficient  time  for  HHS  review  and 
subsequent  decision  soon  enough  after 
March  31  to  allow  the  grantee  time  for 
obligation  of  funds  prior  to  the  end  of 
the  program  year.  We  further  propose 
that  public  comments  must  be  allowed 
to  be  submitted  to  the  grantee  until 
March  15.  Prior  to  HHS  making  a 
decision  on  the  waiver  requests,  each 
grantee  should  submit  to  HHS  the 
public  comments  which  they  have 
received,  or  a  simimary  of  those 
comments,  and,  if  applicable,  provide  a 
statement  that  no  comments  were 
received.  This  procedure,  we  believe, 
meets  Congress'  intent  to  allow  timely 
and  meaningful  public  comments. 

The  Department  will  review  all 
requests  and  make  a  decision  within  a 
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maximum  of  45  days  of  receipt  of  a 
completed  request,  but  no  earlier  than 
March  31.  The  earlier  a  grantee  submits 
a  request  for  waiver  of  the 
weatherization  maximum,  the  quicker 
the  grantee  should  receive  a  response, 
once  all  the  required  information  has 
been  received.  Further,  "fiscal  year"  is 
being  changed  to  "program  year"  or 
"transition  period",  as  appropriate. 

In  Issuing  a  Final  Rule  to  replace  the 
January  16. 1992  Interim  Final  Rule,  the 
Department  may  make  additional 
changes  based  on  other  comments 
which  were  received  on  Section  96.83. 

Section  96.84    Miscellaneous 

End  of  Transfer  Authority.  Currently, 
grantees  may  transfer  up  to  10  per  cent 
of  LIHEAP  funds  payable  in  a  fiscal  year 
to  other  HHS  block  grant  programs.  The 
1990  «mendments  to  the  statute 
provided  that,  beginning  in  fiscal  year 
1994.  no  funds  payable  to  a  grantee  may 
be  transferred  to  other  block  grant 
programs.  Accordingly,  this  notice  of 
proposed  rulemaking  amends  the  block 
grant  regulations  to  provide  that  after 
September  30.  1993,  grantees  no  longer 
may  transfer  any  of  their  LIHEAP  hinds 
to  the  block  grant  programs  specified  in 
section  2604(0  of  the  statute. 

The  FY  1993  HHS  appropriations  law 
(Public  Law  102-394)  provided  advance 
funding  for  the  first  nine  months  of  FY 
1994.  and  allows  $141,950,340  of  those 
funds  to  be  used  by  grantees  to 
reimburse  themselves  for  expenses 
incurred  in  FY  1993.  Because  they  are 
appropriated  as  advance  funding  for  FY 
1994.  any  such  funds  used  by  grantees 
to  reimburse  themselves  for  FY  1993 
expenses  may  not  be  considered  funds 
payable  to  grantees  in  FY  1993  and  thus 
may  not  be  used  to  calculate  the 
maximum  amount  that  may  be 
transferred  in  FY  1993. 

The  authority  for  territories  to 
consolidate  funding  for  several 
programs  under  one  or  more  HHS 
programs  is  not  considered  a  transfer 
and  thus  will  not  terminate  in  FY  1994. 
Likewise.  UHEAP  funds  earmarked  for 
use  for  weatherization  assistance  or 
other  ener^-related  home  repair,  even 
if  administered  by  another  grantee 
agency,  is  not  considered  a  transfer,  and 
this  authority  will  not  terminate  in  FY 
1994. 

Section  96.85    Income  Eligibility 
The  statute  sets  maximiun  and 
minimum  income  eligibility  standards 
for  participation  in  the  LIHEAP  program 
that  are  tied  to  poverty  income 
guidelines  and  to  State  median  income 
estimates  as  determined  by  the  Bureau 
of  Census.  The  date  for  adoption  of  the 
current  poverty  income  guidelines  is 


any  time  between  the  date  of  their 
publication  in  the  Federal  Register  and 
the  beginning  of  the  fiscal  year.  The  date 
for  adoption  of  the  State  median  income 
estimates  is  currently  the  first  day  of  the 
fiscal  year,  but  that  date  has  not  been 
reflected  in  the  block  grant  regulations. 
It  is  proposed  that  the  block  grant 
regulations  be  amended  to  incorporate 
an  adoption  date  for  the  Slate  median 
income  estimates  that  is  consistent  with 
the  adoption  date  for  the  poverty 
income  guidelines  and  to  amend  that 
adoption  date  to  reflect  the  shift  to 
forward  funding.  The  poverty  income 
guidelines  and  the  State  median  income 
estimates  are  published  annually  in  the 
Federal  Register,  generally  in  the  month 
of  February  or  March.  Therefore, 
grantees  may  adopt  the  annual  poverty 
income  guidelines  and  the  annual  State 
median  income  estimates  at  any  time 
between  the  date  of  publication  in  the 
Federal  Register  and  the  first  day  of  the 
program  year.  July  1,  or  the  beginning  of 
the  State  fiscal  year,  whichever  is  later. 
Grantees  may  also  choose  to  implement 
the  changes  during  the  period  between 
the  heating  and  cooling  seasons. 

Section  96.87    Leveraging  Incentive 
Program 

The  references  to  fiscal  year  would  be 
changed  to  program  year,  effective  with 
initiation  of  forward  funding.  The  FY 
1993  HHS  appropriations  law  (Public 
Law  102-394)  provided  $24,800,000  for 
the  leveraging  incentive  fund  for  FY 
1993.  Although  advance  block  grant 
funding  was  also  included  in  Public 
Law  102-394  for  a  nine-month 
transition  period  to  forward  funding  of 
October  1. 1993  to  June  30. 1994.  no 
mention  of  funds  earmarked  for 
leveraging  in  FY  1994  was  included  in 
the  law.  Although  Public  Law  101-501 
authorized  leveraging  for  FY  1994.  this 
funding  may  or  may  not  be 
appropriated.  As  indicated  in  the 
Interim  Final  Rule  published  on  January 
16. 1992  (57  FR  1960  et.  seq  ).  section 
2607(A)  provides  that  grantees  must 
submit  their  leveraging  reports  to  HHS 
by  October  31  while  UHEAP  is  funded 
on  a  Federal  fiscal  year  basis  and  by  July 
31  of  each  year  after  forward  funding 
begins.  Once  forward  funding  begins, 
July  31  will  be  one  month  after  the  end 
of  the  program  year  or  the  transition 
period  for  which  leveraging  activities 
are  reported  and  for  which  funds  are 
requested.  Separate  applications  should 
be  submitted  for  leveraging  activities 
which  take  place  during  the  transition 
period  and  for  leveraging  activities 
which  take  place  during  the  new 
program  year  1994-1995.  Therefore, 
during  the  implementation  period  of 
forward  funding,  two  applications  for 


leveraging  incentive  awards  should  be 
submitted. 

It  is  also  proposed  that  changes  be 
made  to  refiect  a  change  in  the 
obligation  deadlines  for  leveraging 
incentive  grant  awards.  Under  the 
January  16. 1992  Interim  Final  Rule, 
leveraging  incentive  grant  awards  are 
available  for  obligation  from  the  time 
they  are  awarded  until  the  end  of  the 
following  fiscal  year.  With  the 
implementation  of  forward  funding,  we 
are  proposing  that  any  leveraging 
incentive  grant  awards  may  be  used 
during  the  fiscal  or  program  year  or 
transition  period  during  which  they  are 
awarded  until  the  end  of  the  following 
transition  period  or  program  year.  In 
addition  to  refiecting  the  move  to 
forward  funding,  this  language  will 
clarify  that  leveraging  incentive  grant 
awards  may  be  used  to  cover  expenses 
incurred  at  any  time  during  the  period 
for  which  the  funds  are  awarded. 

Regulatory  Procedures 

Executive  Order  12291 

Executive  order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules,  which  are  defined  in  the 
Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more  or  has  certain  other 
specified  effects.  This  notice  proposes  to 
make  technical  changes  to  the 
regulations  for  the  block  grant  program, 
the  low-income  home  energy  assistance 
program  (UHEAP),  so  that  dates  and 
terms  in  the  regulation  will  conform  to 
those  appropriate  for  forward  funding  of 
the  program  once  it  has  been  initiated 
and  to  amend  the  regulations  to  specify 
that  transfers  of  UHEAP  funds  to  other 
HHS  block  grant  programs  will  be 
eliminated  after  September  30, 1993,  as 
required  by  the  Augustus  F.  Hawkins 
Human  Services  Reauthorization  Law  of 
1990  (Public  Law  101-501). 
Additionally,  this  notice  proposes  to 
establish  submission  dates  and 
completion  dates  for  applications  for 
funding  from  States  and  territories  for 
LIHEAP,  CSBG  and  the  social  ser\  ices 
block  grant  program.  Therefore,  the 
Department  has  determined  that  these 
regulations  are  not  major  rules  within 
the  meaning  of  the  Executive  Order 
because  they  will  not  have  an  effect  on 
the  economy  of  $100  million  or  more,  or 
otherv\'ise  meet  the  threshold  criteria. 

Paperv^'ork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  proposed 
rule  which  require  approval  under  the 
Paperwork  Reduction  Act.  The 
information  collection  requirements 
needed  by  this  proposed  rule  have 
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previously  been  approved.  Section 
96.42  and  §  96.49  of  this  notice  of 
proposed  rulemaking  contain 
information  collection  reqnirements 
!Tlating  to  the  completion  of  the  Model 
Plan,  OMB  Qearance  Number:  0970- 
0075.  Additionally  §96.81  requires 
information  collection  for  the  Carryover 
and  Refll]otm«nt  Report,  OMB  Clearance 
No.:  0970-0106.  Section  96.82  requires 
information  collection  requirements 
rf'lating  to  the  Report  of  Households 
Assisted,  OMB  Clearance  No.:  0970- 
0060.  Lastly,  this  notice  of  proposed 
rulemaking  contains  information 
collection  requirements  relating  to  the 
LniEAP  LeveraginR  Report.  OMB 
Clearance  No  :  0970-0121. 

Rpgulatory  Flexibility  Act 

The  Regulator}'  Fle.xibiiity  Act  (Pub. 
L.  96-354)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  thestfpropo.<;cd  niles 
is  on  State,  tribal  and  territorial 
governments.  Therefore,  the  Department 
of  Health  and  Human  Services  certifies 
that  these  rules  v/ill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
because  they  affect  payments  to  States, 
tribes  and  territories.  Thus,  a  regulatory 
flexibility  analysis  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number:  93.568,  Low-Income  Home 
Energy  Assistance  Program) 

List  of  Subjects  in  45  CFR  Pail  96 

Energy,  Forward  funding,  Grant 
programs-energy,  Grant  programs- 
Indians,  Income  assistance,  Leveraging 
incentive  program.  Low  and  moderate 
income  housing,  Reporting  and  record 
keeping  requirements.  Transfers, 
Weatherization. 

Dated;  August  11. 1993. 
Laurence  J.  Love, 

Acting  Assistant  Secretary  for  Childrfn  and 
Families. 

Approved;  Septemher  2, 1993. 
Donna  E.  Shaiala. 

Secretary.  Deportment  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preambio.  part  96  of  title  45  of  ilie  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  96— BLOCK  GRANTS 

1.  The  authority  citation  for  part  96 
continues  to  read  as  follows: 

Audtority:  42  U.S  Q  300W  et  seq.;  42 
U.S.C  300x  et  seq.;  42  U.S.C  300y  el  seq.; 
42  U.S.C  701  et  seq;  42  U.S.Q  8621  etseq.; 


42  U.S.C  9901  ef  seq.;  42  U.S.C  1397  et  teq.; 
31  U.S.C  1243  note. 

SubfMft  B— Generat  Procadum 

2.  Section  96.10  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

S  96.10    PrsrequMles  to  obtain  biocli  grant 
funds. 


(c)  Submission  dates.  (1)  For  the 
community  services  block  grant.  States 
and  territories  which  make  requests  for 
funding  from  the  Secretary  must  insure 
that  their  applications  for  the  fiscal  year 
are  submitted  by  December  1  of  the 
fiscal  year  for  which  they  are  requesting 
fuTIds. 

(2)  For  the  social  services  h\ork  grant. 
States  and  territories  which  operate  on 
a  Federal  fiscal  year  basis,  and  make 
requests  for  funding  from  the  Secretary, 
must  insure  that  their  applications  (pre- 
expenditure  reports)  for  funding  are 
submitted  by  Sieptember  1  of  the 
preceding  fiscal  year.  States  and 
territories  which  operate  their  social 
services  block  grant  on  a  July  1-June  30 
basis,  must  insure  that  their 
applications  are  submitted  by  June  1  of 
the  preceding  funding  period. 

(3)  For  the  low-income  home  energy 
assistance  program,  States  and 
territories  which  make  requests  for 
funding  from  the  Secretary  must  Insure 
that  their  applications  for  the  program 
year  are  submitted  by  June  1  of  the 
preceding  program  year  or  transition 
period. 

(d)  Completion  dates.  (1)  For  the 
community  services  block  grant,  States 
and  territories  which  make  requests  for 
funding  from  the  Secretary,  must  insure 
that  all  information  nef:essary  to 
complete  their  applications  is  received 
by  April  30  of  the  fiscal  year  for  which 
they  are  requesting  funds. 

(2)  For  the  low-income  home  energy 
assistance  program.  States  and 
territories  which  make  requests  for 
funding  from  the  Secretar%'  must  insure 
that  ail  information  necessary  to 
complete  their  applications  is  received 
by  Diecember  31  of  the  program  year  for 
which  they  are  requesting  funds. 

3.  Section  96.14  is  amended  by 
revising  (a)  introductory  text  and  (a)(2) 
to  read  as  follows: 

S  96.14    Time  period  tor  ot>lisatk>n  ar>d 
expenditure  of  grant  funds. 

(a)  Obligations.  Amounts  unohligated 
by  the  State  at  the  end  of  the  fiscal  year 
in  which  they  were  first  allotted  shall 
remain  available  for  obligation  during 
the  succeeding  fiscal  year  for  all  block 
grants  except: 

(!)••• 


(2)  Low-income  home  energy 
assistance.  Regular  LIHEAP  block  grant 
funds  authorind  under  section  2602(b) 
of  Public  Law  97-35  (42  U.S.C.  8621(b)) 
are  available  only  in  accordance  with 
section  2607(b)(2)(B)  of  Public  Law  97- 
35  (42  U.S.C.  8626(b)(2)(B)).  as  follows. 
From  allotments  for  fiscal  year  1982 
through  fiscal  year  1984,  a  maximum  of 
25  per  cent  may  be  held  available  for  the 
next  fiscal  year.  From  allotments  for 
fiscal  year  1Q85  through  fiscal  year 
1990,  a  maximum  of  15  percent  of  the 
amount  payable  to  a  grantee  and  not 
transferred  to  another  block  grant 
according  to  section  2604(f)  of  Public 
Law  97-35  (42  U.S.C  8623(f))  may  be 
held  available  for  the  next  fiscal  year. 
From  allotments  for  fiscal  year  1991 
through  fiscal  year  1993.  amaximiun  of 
10  percent  of  the  amount  payable  to  a 
grantee  and  not  transferred  to  aoolher 
block  grant  according  to  section  2604(0 
of  Public  Law  97-35  (42  U.S.C  8623(f)) 
may  be  held  available  for  the  next  fiscal 
year  or  transition  period.  Beginning 
with  allotments  for  FY  1994,  a 
maximum  of  10  percent  of  the  amount 
payable  to  a  grantee  may  be  held 
available  for  the  next  program  year.  The 
obligation  period  for  fiscal  year  1993 
will  end  on  September  30, 1993.  The 
obligation  period  for  the  transition 
period  will  end  on  June  30, 1994.  The 
obligation  period  for  program  year 
1994-1995  will  end  on  June  30,  1995. 
The  obligation  period  for  subsequent 
program  years  will  also  end  on  June  30 
of  the  program  year.  The  carryover 
amount  fur  unobligated  funds  from  the 
block  grant  awards  will  also  be 
calculated  as  of  thea*  dates,  and  must  be 
obligated  no  later  than  the  end  of  the 
fiscal  or  program  year  or  transition 
period  following  the  year  for  which  they 
were  allotted.  No  funds  may  be 
obligated  after  the  end  of  the  fiscal  or 
program  year  or  transition  period 
following  the  fiscal  or  program  year  or 
transition  period  for  which  they  were 
allotted. 

(b)*  •  • 

4.  Section  96.15  is  revised  to  read  as 
follows: 

S  96.15    Waivers. 

Applications  for  waivers  that  are 
permitted  by  statute  for  the  block  grants 
should  be  submitted  to  the  Assistant 
Secretary  of  Health  in  the  case  of  the 
preventive  health  and  health  services, 
alcohol  and  drug  abuse  and  mental 
health  services,  and  maternal  and  child 
health  services  block  grants;  and  to  the 
Director,  Office  of  Community  Services 
in  the  cases  of  the  community  services 
block  grant,  low-income  home  energy 
assistance  program,  and  social  services 
block  grant.  Beginning  with  fiscal  year 
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1986j,  the  Secretary's  authority  to  waive 
the  pinovisions  of  section  2605(b)  of 
Publjc  Law  87-35  (42  U.S.C.  8624(b)) 
undar  the  low-income  home  energy 
assis  ance  program  is  repealed. 

Subf  «rt  D— Direct  Funding  of  l.idian 
Trib4$  a"d  Tribal  Organizations 

5 

96.42 


'eragraphs  (c).  (e).  and  (f)  of  section 
ere  revised  to  read  as  follows: 


§  96.4  2    General  procedures  and 
requirements. 

•  4  •  *  • 

(c)  |iran  Indian  tribe  or  tribal 
organization  whose  service  population 
resides  in  more  than  one  State  applies 
for  block  grant  funds  that,  by  statute,  are 
appo  lioned  on  the  basis  of  population, 
the  a  jbtment  awarded  to  the  tribe  or 
orgar  ikation  shall  be  taken  from  the 
allotmlBnts  of  the  various  States  in 
which  the  service  population  resides  in 
proportion  to  the  number  of  eligible 
members  or  households  to  be  served  in 
each  State.  If  block  grant  funds  are 
required  to  be  apportioned  on  the  basis 
of  grants  during  a  base  year,  the 
allotment  to  the  Indian  tribe  or  tribal 
organiration  shall  be  taken  from  the 
allotment  of  the  State  whose  base  year 
grants  included  the  relevant  grants  to 
the  tribe  or  organization. 
*■)►••• 

(e)  Beginning  with  fiscal  year  1983. 
any  request  by  an  Indian  tribe  or  tribal 
organization  for  direct  funding  by  the 
Secretary  must  be  submitted  to  the 
Secretary,  together  with  the  required 
application  and  related  materials,  by 
September  1  preceding  the  Federal 
fiscal  year  for  which  funds  are  sought. 
For  the  low-income  home  energy 
assistance  program,  beginning  with 
program  year  1994-1995,  any  request  by 
an  Indian  tribe  or  tribal  organization  for 
direct  funding  by  the  Secretary  must  be 
submitted  to  the  Secretary,  together 
with  the  required  application  and 
related  material,  by  June  1  preceding  the 
program  year  for  which  funds  are 
sought.  A  separate  application  is 
required  for  each  block  grant.  After  the 
deadline,  tribal  applications  will  be 
accepted  only  with  the  concurrence  of 
the  State  (or  States)  in  which  the  tribe 
or  tribal  organization  is  located. 

(f)  A  State  receiving  block  grant  funds 
is  not  required  to  use  those  funds  to 
provide  tangible  benefits  (e.g..  cash  or 
goods)  to  Indians  who  are  within  the 
service  population  of  an  Indian  tribe  or 
tribal  organization  that  received  direct 
funding  from  the  Department  under  the 
same  block  grant  program  for  the  same 
fiscal  year  or  in  the  case  of  LIHEAP, 
program  year.  A  State,  however,  may 
not  deny  Indians  access  to  intangible 


services  funded  by  block  grant  programs 
(e.g.,  treatment  at  a  community  health 
center)  even  if  the  Indians  are  members 
of  a  tribe  receiving  direct  funding  for  a 
similar  service.  A  tribe  receiving  direct 
block  grant  funding  is  not  required  to 
use  those  funds  to  provide  trangible 
benefits  to  non-Indians  living  within  the 
tribe's  service  area  unless  the  tribe  and 
the  S?ate(s)  in  which  the  tribe  is  located 
agree  in  writing  that  the  tribe  will  do  so. 

6.  A  new  §  96.49  is  added  to  Subpart 
D  to  read  as  follows: 

§  96.49    Due  date  for  completion  of  tribal 
applications. 

(a)  For  the  community  services  block 
grant,  Indian  tribes  and  tribal 
organizations  that  make  requests  for 
direct  funding  from  the  Secretary  must 
insure  that  all  information  necessary  to 
complete  their  applications  for  the  fiscal 
year  is  received  by  June  30  of  the  fiscal 
year  for  which  funds  are  requested. 
After  June  30.  funds  will  revert  to  the 
State(s)  in  which  the  tribe  is  located. 

(b)  For  the  low-income  home  energy 
assistance  program,  Indian  tribes  or 
tribal  organizations  that  make  requests 
for  direct  funding  from  the  Secretary 
must  insure  that  all  information 
necessary  to  complete  their  applications 
is  received  by  October  1  for  a  given 
program  year,  unless  the  State(s)  in 
which  it  is  located  agrees  to  a  later  date. 
After  October  1.  funds  will  revert  to  the 
State(s)  in  which  the  tribe  is  located, 
unless  the  State(s)  agrees  to  a  later  date. 

Subpart  H— Low-income  Home  Energy 
Assistance  Program 

7.  Section  96.80  is  revised  to  read  as 
follows: 

§96.80    Scope. 

This  subpart  applies  to  the  low- 
income  home  energy  assistance  program 
(LIHEAP).  ^    ^ 

(a)  Beginning  in  Federal  fiscal  year 
1994.  LIHEAP  will  be  administered  on 
a  program  year  basis  under  forward 
funding.  Program  yvar  is  defined  as  the 
period  of  operation  or  budget  period  of 
the  low-income  home  energy  assistance 
program  which  begins  on  July  1  of  the 
Federal  fiscal  year  for  which 
appropriations  are  made  and  ends  on 
the  following  June  30.  The  initial 
program  year  will  begin  after  a  nine- 
month  "transition  period"  to  forward 
funding  from  October  1. 1993  to  June 
30. 1994.  The  first  program  year  will 
become  effective  on  July  1. 1994  and 
end  on  June  30. 1995.  References  to 
"program  year"  shall  also  be  read  to 
mean  "transition  period"  unless  stated 
otherwise  in  these  regulations.  Program 
year  designations  will  include  the 
beginning  and  ending  calendar  years  for 


the  operational  period  (e.g.,  program 
year  1994-1995  will  begin  on  July  1, 
1994  and  end  on  June  30, 1995). 
Wherever  a  reference  is  made  to  "fi.scal 
year"  throughout  the.se  regulations,  it 
shall  be  read  to  mean  "program  year"  or 
"transition  period",  as  appropriate,  for 
the  low-income  homo  energy  assistance 
program,  for  periods  beginning  on  or 
after  October  1. 1993. 

(b)  [Reserved) 

8.  Section  95.81  is  revised  to  read  as 
follows: 

§  96.81    Required  carryover  and 
reatlotment  report 

As  a  part  of  the  reallotment  procedure 
established  by  section  2607(b)  of  Public 
Law  97-35  (42  U.S.C.  8626(b)). 
beginning  with  funds  to  be  held 
available  for  the  transition  period  and 
for  program  year  1994-1995.  each 
grantee  must  submit  a  report  to  the 
Secretary  by  May  1  of  each  year 
containing  the  following  information: 

(a)  The  amount  of  funds  that  the 
grantee  desires  remain  available  for 
obligation  in  the  succeeding  program 
year,  not  to  exceed  10  percent  of  the 
funds  payable  to  the  grantee  and  not 
transferred  pursuant  to  section  2604(f) 
of  Public  Law  97-35  (42  U.S.C.  8623(f)). 
(Beginning  with  funds  appropriated  for 
FY  1994,  grantees  may  not  transfer  any 
funds  that  are  payable  to  them  under 
LIHEAP  to  another  block  grant 
program); 

(b)  A  statement  of  the  reasons  that  this 
amount  to  remain  available  will  not  be 
used  in  the  program  year  or  transition 
period  for  which  it  was  allotted; 

(c)  A  description  of  the  types  of 
assistance  to  be  provided  with  the 
amount  held  available;  and 

(d)  The  amount  of  funds,  if  any,  to  be 
subject  to  reallotment. 

9.  Section  96.82  is  revised  to  read  as 
follows: 

§  96.82    Required  report  on  households 
assisted. 

In  accordance  with  section  2610(a)  of 
Public  Law  97-35  (42  U.S.C  8629(a)), 
each  grantee  shall  submit  to  the 
Department  by  July  31  of  each  year  a 
report  of: 

la)  The  number  and  income  levels  of 
the  households  assisted  by  LIHEAP 
funds  during  the  preceding  program 
year  or  transition  period;  and 

(b)  The  number  of  households 
assisted  by  LIHEAP  funds  during  the 
preceding  program  year  or  transition 
period  that  contain  one  or  more 
individuals  who  are  80  years  or  older 
and  the  number  that  contain  one  or 
more  individuals  who  are  handicapped. 

10.  Section  96.83  is  amended  by 
revising  paragraphs  (a),  (c),  (e),  (0  and 
(g)  to  read  as  follows: 
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}  96.83    IncrasM  In  wMxImiNn  wnouni  Itwt 
may  be  uMd  for  wMttMriiatton  and  o(h«r 
•nergy-retoted  ho«na  repair. 

(a)  Scope.  This  section  concerns 
requests  for  waivers  increasing  from  15 
percent  to  up  to  25  percent  of  UHEAP 
funds  allotted  or  available  to  a  grantee 
for  a  program  year,  the  maximum 
amount  tnal  grantees  may  use  for  low- 
cost  residential  woatherization  and 
other  energy-related  home  repair  for 
low-income  households  (hereafter 
referred  to  as  "weatherization"). 
pursuant  to  section  2605(k)  of  Public 
Law  97-35  (42  U.S.C  8624(k). 

(b)*   •   • 

(c)  Waiver  request.  After  March  31  of 
each  program  year,  the  chief  executive 
officer  (or  his  or  her  designee)  may 
request  a  waiver  of  the  weatherization 
obligation  limit,  if  the  grantee  meets  the 
criteria  in  paragraphs  (c)(2)  (i).  (ii).  and 
(iii)  of  this  section,  or  can  show  "good 
cause"  for  obtaining  a  waiver  despite  a 
failure  to  meet  one  or  more  of  these 
criteria.  The  grantee  must  allow  for 
submission  of  public  comments  on  the 
request  until  March  15.  In  order  to 
speed  the  review  process  and  allow  for 
timely  obligation  of  such  furuls  by  June 

30,  the  grantee  may  submit  a 
preliminary  waiver  request  after  January 

31.  If  such  a  preliminary  waiver  request 
is  submitted  prior  to  March  31.  the 
grantee  must  advise  the  Department 
after  March  31  as  to  whether  any  public 
comments  were  received  by  March  15 
and  whether  any  material  changes  of 
fact  have  occurred  since  submission  of 
its  preliminary  waiver  request.  The 
Department  will  make  decisions  on  any 
waiver  request  after  March  31.  Prior  to 
HHS  making  a  decision,  each  grantee 
must  submit  the  public  comments 
which  have  been  received,  or  a 
summary  of  those  comments,  to  HHS.  A 
statement  that  no  comments  were 
received  should  be  submitted,  if 
applicable.  All  waiver  requests  must  be 
in  writing  and  must  include  the 
following  information: 

(1)  A  statement  of  the  total  percent  of 
its  LIHEAP  funds  allotted  or  available 
for  the  program  year  or  transition  period 
for  which  the  waiver  is  requested,  that 
the  grantee  desires  to  use  for 
weatherization. 

(2)  A  statement  of  whether  the  grantee 
has  met  each  of  the  follo%ving  three 
criteria: 

(i)  In  the  program  year  or  transition 
period  for  which  the  waiver  is 
requested,  the  combined  total 
(aggregate)  number  of  households  in  the 
grantee's  aervice  population  that  will 
receive  LIHEAP  heating,  cooling,  and 
crisis  assistance  benefits  will  not  be 
fawer  than  the  combined  total 
(aggregate)  number  that  received  such 


benefits  in  the  preceding  fiscal  year, 
transition  period  or  program  year, 
whichever  is  applicable: 

(ii)  In  the  program  year  or  transition 
period  for  which  the  waiver  is 
requested,  the  combined  total 
(aggregate)  amount  of  LIHEAP  heating, 
cooling,  and  crisis  assistance  benefits 
will  not  be  less  than  the  combined  total 
(aggregate)  amount  received  in  the 
preceding  fiscal  year,  transition  period 
or  program  yean  and 

(iii)  All  LIHEAP  weatherization 
activities  to  be  carried  out  by  the  grantee 
in  the  program  year  or  transition  period 
Tor  which  the  waiver  is  requested  have 
been  shown  to  produce  measurable 
savings  in  energy  expenditures. 

(3)  With  regard  to  the  criterion  in 
paragraph  (c)(2)(i)  of  this  section,  a 
statement  of  the  grantee's  best  estimate 
of  the  appropriate  household  totals  for 
the  program  year  for  which  the  waiver 
is  requested  and  for  the  preceding  fiscal 
year,  transition  period  or  program  year. 

(4)  With  regard  to  the  criterion  in 
paragraph  (c)(2)(ii)  of  this  section,  a 
statement  of  the  grantee's  best  estimate 
of  the  appropriate  benefit  totals  for  the 
program  year  for  which  the  waiver  is 
requested  and  for  the  preceding  fiscal 
year,  transition  period  or  program  year. 

(5)  With  regard  to  the  criterion  in 
paragraph  (c)(2)(iii)  of  this  section,  a 
description  of  the  weatherization 
activities  to  be  carried  out  by  the  grantee 
in  the  program  year  for  which  the 
waiver  is  requested  (with  all  LIHEAP 
funds  proposed  to  be  used  for 
weatherization,  not  {ust  with  the 
amount  over  15  percent),  and  an 
explanation  of  the  specific  criteria 
under  which  the  grantee  has  detemlined 
whether  these  activities  have  been 
shown  to  produce  measurable  savings  in 
energy  expenditures. 

•        •        •        •        • 

(e)  "Good  cause"  waiver.  (1)  If  a 
grantee  does  not  meet  one  or  more  of  the 
three  criteria  in  paragraph  (c)(2)  of  this 
section,  then  the  grantee  may,  in 
accordance  with  the  provisions  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  submit  documentation  that 
demonstrates  good  cause  why  a  waiver 
should  be  granted  despite  the  grantee's 
failure  to  meet  this  criterion  or  these 
criteria.  "Good  cause"  waiver  requests 
must  include  the  following  information, 
in  addition  to  the  information  specified 
in  paragraph  (c)  of  this  section: 

(i)  For  each  criterion  under  paragraph 
(c)(2)  of  this  seciion  that  the  grantee 
does  not  meet,  an  explanation  of  the 
specific  reasons  demonstrating  good 
cause  why  the  grantee  does  not  meet  the 
criterion  and  yet  proposes  to  use 
additional  funds  for  weatb«ization. 


citing  measurable,  quantified  data,  and 
stating  the  source(s)  of  the  data  used. 

(ii)  A  statement  of  the  grantee's 
LIHEAP  heating,  cooling,  and  crisis 
assistance  eligibility  standards  and 
benefit  levels  for  the  program  year  for 
which  the  waiver  is  requested  and  for 
the  preceding  fiscal  year,  transition 
period  or  program  yean  and,  if 
eligibility  standards  were  less  restrictive 
and/or  benefit  levels  were  higher  in  the 
preceding  fiscal  year,  transition  period 
or  program  year  for  one  or  more  of  these 
program  components,  an  explanation  of 
the  reasons  demonstrating  good  cause 
why  a  waiver  should  be  granted  in  spite 
of  this  fact. 

(2)  If  the  Department  determines  that 
a  grantee  requesting  a  "good  cause" 
waiver  has  demonstrated  good  cause 
why  a  waiver  should  be  granted,  has 
provided  all  information  s[>ecified  in 
paragraph  (c)  of  this  section  and  in  this 
paragraph,  has  shown  adequate  concern 
for  timely  and  meaningful  public  review 
and  comment,  and  has  proposed 
weatherization  that  meets  all  relevant 
requirements  of  title  XXVI  of  Public 
Law  97-35  (42  U.S.C  8621  et  seq.)  and 
applicable  Federal  regulations,  the 
Department  will  approve  a  "good 
cause"  waiver. 

(f)  Approvals  and  disapfuvvols.  After 
receiving  the  grantee's  completed 
waiver  request,  the  Department  will 
respond  in  writing  within  45  days, 
informing  the  grantee  whether  the 
request  is  approved  on  either  a 
"standard"  or  "good  cause"  basis. 
Although  a  preliminary  waiver  request 
may  be  submitted  as  early  as  January  31, 
the  Department  will  not  make  a  decision 
until  after  March  31.  The  Department 
may  request  additional  information  and/ 
or  clarification  from  the  grantee.  If 
additional  information  and/or 
clarification  is  requested,  the  45-day 
period  for  the  Department's  response 
will  start  when  the  additional 
information  and/or  clarification  is 
received.  No  waiver  will  be  granted  for 

a  previous  fiscal  or  program  year. 

(g)  Effective  period.  Waivers  will  be 
effective  from  the  date  of  the 
Department's  written  approval  until  the 
funds  for  which  the  waiver  is  granted 
are  obligated  in  accordance  with  title 
XXVI  of  Public  Law  97-35  (42  U.S.C 
8621  et  $eq.)  and  applicable  regulations. 
Funds  for  which  a  weatherization 
waiver  was  granted  that  are  carried  over 
to  the  following  program  year  and  used 
for  weatherization  shall  not  be 
considered  "funds  allotted"  or  "funds 
available"  for  the  purposes  of 
calculating  the  maximum  amount  that 
may  be  used  for  weatherization  in  the 
succeeding  program  year. 
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11.  Section  96.84  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

$96.84    Miscellan«ous. 

*        •        •        •        • 

(d)  End  of  transfer  authority. 
Beginning  with  funds  appropriated  for 
FY  1994.  grantees  may  not  transfer  any 
funds  pursuant  to  section  2604(f)  (42 
U.S.C.  8623(0)  that  are  payable  to  them 
under  the  LIHEAP  program  to  the  block 
grant  programs  specified  in  section 
2604(f). 

12.  Section  96.85  is  amended  by 
revising  paragraph  (a)  and  adding  (c)  to 
read  as  follows: 

$96.05    Income  eligibiiity. 

(a)  Application  of  poverty  income 
guidelines.  In  implementing  the  income 
eligibility  standards  In  section 
2605(b)(2)  of  Public  Law  97-35  (42 
U.S.C  8624(b)(2)).  grantees  using  the 
Federal  Governments  official  poverty 
income  guidelines  as  a  basis  for 
determining  eligibility  for  assistance 
shall,  by  July  1  of  each  year,  or  by  the 
beginning  of  the  State  fiscal  year, 
whichever  is  later,  adjust  their  income 
eligibility  criteria  so  that  they  are  in 
accord  with*the  most  recently  published 
update  of  the  guidelines,  except  that 
grantees  may  adjust  their  criteria  after 
the  end  of  their  cooling  assistance 
program  and  before  the  beginning  of 
their  heating  assistance  program. 
Grantees  may  adjust  their  income 
eligibility  criteria  to  accord  with  the 


most  recently  published  revision  to  the 
poverty  income  guidelines  at  any  time 
between  the  publication  of  the  revision 
and  the  following  July  1.  or  the 
beginning  of  the  State  fiscal  year, 
whichever  is  later. 

(b)*  •  ' 

(c)  Application  of  State  median 
income  estimates.  In  implementing  the 
income  eligibility  standards  in  section 
2605(b)  of  Public  Law  97-35  (42  U.S.C. 
8624(b)(2)),  grantees  using  the  Federal 
Government's  official  State  median 
income  estimates  for  households  as  a 
basis  for  determining  eligibility  for 
assistance  shall,  by  July  1  of  each  year, 
or  the  beginning  of  the  State  fiscal  year, 
whichever  is  later,  adjust  their  income 
eligibility  criteria  so  that  they  are  in 
accord  with  the  most  recently  published 
update  of  the  estimates,  except  that 
grantees  may  adjust  their"  criteria  after 
the  end  of  their  cooling  assistance 
program  and  before  the  beginning  of 
their  heating  assistance  program. 
Grantees  may  adjust  their  income 
eligibility  criteria  to  accord  to  the  most 
recently  published  revision  to  the  state 
median  income  estimates  for 
households  at  any  time  between  the 
publication  of  the  revision  and  the 
following  July  1,  or  the  beginning  of  the 
State  fiscal  year,  whichever  is  later. 

13.  Section  96.87  of  45  CFR  part  96. 
is  amended  by  removing  the  words 
"fiscal  year"  and  inserting  in  their  place 
"program  year  or  transition  period"  in 
each  place  they  appear  and  by  revising 


paragraphs  (h)(2)  and  (k)  to  read  as 
follows: 

S  96.87    Leveraging  Incentive  program. 

•  •        •        »        • 

(h)  Leveraging  report. 

(D*  *  • 

(2)  Submission  dates.  With  the 
implementation  of  forward  funding,  the 
deadline  for  submission  of  leveraging 
reports  will  be  July  31  of  the  program 
year  for  which  funds  are  requested.  The 
deadline  for  submission  of  leveraging 
activities  occurring  during  the  nine- 
month  transition  period  to  forward 
funding  of  October  1. 1993  to  June  30. 
1994  will  be  due  on  July  31.  1994. 

*  *        •        •        « 

(k)  Period  of  obligation  for  leveraging 
incentive  funds.  Leveraging  incentive 
funds  are  available  for  obligation  during 
the  fiscal  or  program  year  or  transition 
period  during  which  they  awarded  to  a 
grantee  until  the  end  of  the  program 
year  or  transition  period  following  the 
fiscal  or  program  year  or  transition 
period  in  which  they  were  awarded, 
without  regard  to  limitations  on 
carryover  of  funds  in  section 
2607(b)(2)(B)  of  Public  Law  97-35  (42 
U.S.C.  8626(b)(2)(B)).  Any  leveraging 
incentive  funds  not  obligated  for 
allowable  purposes  by  the  end  of  this 
period  must  be  returned  to  the 
Department. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42pFRPart67 

RtN  0905-A030 

Health  Services  Research,  Evaluation, 
Demoitstration,  and  Dissemination 
Projects;  Peer  Review  of  Grants  and 
Contracts 

agency:  Public  Health  Service.  HHS. 
ACnON:  Notice  of  proposed  rulemaking. 

SUHMARY:  This  NPRM  would  revise 
existing  regulations  governing  grants  for 
health  services  research,  demonstration, 
and  evaluation  projects  administered  by 
the  former  National  Center  for  Health 
Services  Research  (NCHSR)  to  reflect 
the  establishment  of  the  Agency  for 
Health  Care  Policy  and  Research 
(AHCPR).  and  an  expanded  authority  for 
grants  for  health  services  research, 
demonstration,  evaluation,  and 
dissemination  projects.  The  proposed 
regulations  would  set  out  program  and 
administrative  requirements  for  grantees 
and  potential  grant  applicants,  and 
describe  the  technical  and  scientific 
peer  review  by  which  applications  for 
grants  are  to  be  evaluated.  The  proposed 
regulations  would  establish  procedures 
for  the  conduct  of  peer  review  of 
AHCPR  contracts  for  health  services 
research,  evaluation,  demonstration, 
and  dissemination  projects. 
DATES:  Conunents,  in  writing,  must  be 
received  by  January  18, 1994. 
ADDRESSES:  Respondents  should 
address  comments  to  J.  Jarrett  Clinton. 
M.D..  Administrator,  Agency  for  Health 
Care  Policy  and  Research,  Executive 
Office  Center,  Suite  600,  2101  East 
Jefferson  Street.  Rockville,  MD  20852. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  at  the 
AHCPR  Office  of  Program  Development. 
Program  and  Policy  Implementation 
Branch,  Suite  603,  2101  East  Jefferson 
Street,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Demlo.  Ph.D.,  Director.  Office 
of  Program  Development.  Agency  for 
Health  Care  Policy  and  Research. 
Executive  Office  Center,  suite  603,  2101 
East  Jefferson  Street.  Rockville.  MD 
20852.  Phone  (301) 227-6453. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Health,  with  the 
approval  of  the  Secretary  of  Health  and 
Human  Services,  is  proposing  to  revise 
the  existing  regulations  at  42  CFR  part 
67,  subpart  A  and  to  substitute  a  new 
Subpart  B  to  reflect  the  establishment  of 
the  Agency  for  Health  Care  Policy  and 


Research  (AHCPR)  and  its  legislative 
mandates  as  set  forth  in  Public  Law 
101-239.  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  enacted  on 
December  19, 1989.  Section  6103(a)  of 
Public  Law  101-239  added  a  new  title 
IX  to  the  Public  Health  Service  (PHS) 
Act  (42  U.S.C.  299-299C-6)  and 
established  AHCPR.  Section  901(c)  of 
the  PHS  Act  provides  that  the  Secretary 
will  act  through  the  Administrator  of 
AHCPR  in  carrying  out  the  authorities 
under  this  title.  Title  IX  has  been  further 
amended  by  Public  Law  102-410.  the 
Agency  for  Health  Care  Policy  and 
Research  Reauthorization  Act,  enacted 
on  October  13, 1992.  The  proposed 
regulations  reflect  these  amendments  as 
well. 

The  purpose  of  AHCPR  is  to  enhance 
the  quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services.  The  AHCPR  is 
to  achieve  these  goals  through  the 
establishment  of  a  broad  base  of 
scientific  research,  and  through  the 
promotion  of  improvements  in  clinical 
practice  (including  the  prevention  of 
diseases  and  other  health  conditions) 
and  the  organization,  financing,  and 
delivery  of  health  services.  In  carrying 
out  these  functions,  AHCPR  builds  on 
and  expands  the  work  supported  over 
the  past  twenty  years  by  its  predecessor, 
the  National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR). 

Title  IX,  in  particular  sections  902 
and  925(c),  authorizes  the  Administrator 
to  award  grants  to,  and  enter  into 
cooperative  agreements  with,  public  and 
private  nonprofit  entities  and 
individuals  to  support  research, 
demonstration  projects,  evaluations,  and 
the  dissemination  of  information,  on 
health  care  services  and  systems  for  the 
delivery  of  these  services.  When 
appropriate,  the  Administrator  also  may 
enter  into  contracts  with  individuals,  as 
well  as  public  and  private  entities. 

Section  902ld)  of  the  PHS  Act.  as 
amended  by  Public  Law  102-410, 
specifies  that  the  Administrator  may 
provide  financial  assistance  for  the  costs 
of  developing  and  operating  centers  for 
multidisciplinary  health  services 
research,  demonstration  projects, 
evaluations,  training,  and  policy 
analysis  with  respect  to  the  delivery  of 
health  care  services  in  rural  areas  and 
the  health  of  low-income  groups, 
minorities,  and  the  elderly. 

Under  section  902(e),  as  amended  by 
Public  Law  102-410.  AHCPR  may  use 
its  title  IX  authorities  to  carry  out,  and 
coordinate  appropriately  with,  activities 
authorized  by  the  Social  Security  Act. 
including  experiments,  demonstration 
projects,  and  other  related  activities. 


Further,  section  902(e)  requires  that 
research  and  other  activities  conducted 
under  title  IX  on  the  outcomes  of  health 
care  services  and  procedures  which 
affect  the  Medicare  and  Medicaid 
programs  be  consistent  with  the 
provisions  of  section  1 142  of  the  Social 
Security  Act,  simultaneously  enacted  by 
section  6103(b)  of  Public  Law  101-239. 
The  authorities  in  section  1142  (42 
U.S.C  1320-1 2b)  enhance  and  elaborate 
on  the  authority  for  outcomes  research 
provided  under  title  IX. 

Section  1142(a)(1)  directs  the 
Secretary,  acting  through  the 
Administrator  of  AHCPR,  to  support 
research  with  respect  to  the  outcomes, 
effectiveness,  and  appropriateness  of 
health  care  services  and  procedures,  in 
order  to  identify  the  manner  in  which 
diseases,  disorders,  and  other  health 
conditions  can  be  prevented,  diagnosed, 
treated,  and  managed  most  effectively. 
Section  1142(a)(2)  authorizes 
evaluations  of  the  comparative  effects 
on  health  and  functional  capacity,  of 
alternative  services  and  procedures  for 
preventing,  diagnosing,  and  managing 
health  conditions. 

Factors  to  be  considered  in 
establishing  priorities  for  outcomes 
research  and  evaluations  with  respect  to 
a  disease,  disorder,  or  other  health 
condition,  as  set  out  in  section  1142(b). 
include  the  extent  to  which: 

(1)  Improved  methods  of  prevention, 
diagnosis,  treatment,  and  clinical 
management  can  benefit  a  significant 
number  of  individuals; 

(2)  There  are  significant  variations 
among  physicians  in  the  particular 
services  and  procedures  used  in  making 
diagnoses  and  providing  treatments,  or 
in  the  outcomes  of  health  care  services 
or  procedures,  due  to  different  patterns 
of  diagnosis  or  treatment; 

(3)  The  services  and  procedures  used 
result  in  relatively  substantia) 
expenditures;  and 

(4)  The  data  necessary  for  such 
evaluations  are  readily  available  or  can 
be  readily  developed. 

Also  provided  tor  in  section  1142(c), 
for  the  purpose  of  facilitating  outcomes 
research,  are  various  authorities  to 
conduct  and  support  activities  such  as 
the  improvement  of  methodologies, 
criteria,  and  data  bases  used  in 
outcomes  research,  and  research  and 
demonstrations  on  the  use  of  claims 
data  and  data  on  the  clinical  and 
functional  status  of  patients. 

Section  1142(e)  requires  the  Secretary 
(through  AHCPR)  to  provide  for 
dissemination  of  the  findings  of 
outcomes  research  conducted  or 
supported  under  section  1142  and 
clinical  practice  guidelines  developed 
under  sections  911-914  of  the  PHS  Act. 
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Section  1142(e)(2)  provides  that  the 
Secretary  (through  AHCPR)  will  work 
with  professional  associations,  medical 
organizations,  and  other  relevant  groups 
to  identify  and  implement  effective 
means  to  educate  phy^cians  and  other 
providers,  consumers,  and  others  in 
using  such  research  findings  and 
gi/idelines.  Authority  to  support 
evaluations  of  the  impact  of  such 
dissemination  activities  and  authority  to 
support  research  with  respect  to 
improving  methods  of  disseminating 
information  on  the  effectiveness  and 
appropriateness  of  health  care  services 
and  procedures  are  provided  under 
sections  1142  (f)  and  (g). 

The  proposed  regulations  at  subpart  A 
would  establish  program  and 
administrative  requirements  governing 
grants  and  cooperative  agreements  to 
carry  out  the  purposes  of  title  IX  of  the 
PHS  Act  and  section  1142  of  the  Social 
Security  Act.  The  proposed  regulations 
also  would  set  out  the  technical  and 
scientific  peer  review  procedures  and 
criteria  by  which  applications  for  grants 
are  to  be  reviewed,  in  accordance  with 
section  922(e)  of  the  PHS  Act  (42  U.S.C. 
299c-l(e)).  The  provisions  of  the 
proposed  regulations  essentially  reflect 
and  update  policies  established  under 
the  existing  regulations  governing  grants 
for  health  services  research, 
demonstration,  and  evaluation  projects. 
In  addition,  the  existing  regulations  are 
being  revised  where  applicable  to 
incorporate  current  Department  and 
PHS  grants  policies. 

It  snould  be  noted  that  Public  Law 
102-410  amended  section  924(a)  of  the 
PHS  Act  to  require  that  the 
Administrator  define  by  regulation  what 
constitutes  financial  interests  in  grants, 
cooperative  agreements,  and  contracts 
supported  by  AHCPR  that  will,  or  may 
be  reasonably  expected  to.  create  a  bias 
in  the  results  of  the  supported  projects; 
and  the  actions  that  will  be  taken  in 
response  to  any  such  interests.  It  is 
planned  to  address  these  requirements 
in  separate  regulations.  Until  rules  are 
published  governing  conflict  of  interest 
in  AHCPR  supported  projects,  there  are 
PHS  grants  policies  on  conflicts  of 
interest  which  are  applicable  to  AHCPR 
and  other  PHS  grantees. 

Provisions  of  Proposed  Subpart  A 

The  following  is  a  discussion  of  the 
major  provisions  of  the  proposed 
regulations  at  Subpart  A: 

Section  67.10    Purpose  and  Scope 

Section  67.10  of  the  proposed 
regulations  provides  that  these 
regulations  apply  to  the  award  by 
AHCPR  of  grants  and  cooperative 
agreements  under:  (a)  Title  IX  of  the 


Public  Health  Service  Act  to  support 
research,  demonstration  projects, 
evaluations,  dissemination  projects,  and 
conferences  on  health  care  services  and 
systems  for  the  delivery  of  such 
services,  as  well  as  to  establish  and 
operate  multidisciplinary  health 
research  centers;  and  (b)  Section  1142  of 
the  Social  Security  Act  to  support 
research  on  the  outcomes,  effectiveness, 
and  appropriateness  of  health  care 
services  and  procedures,  including  but 
not  limited  to.  evaluations  of  alternative 
services  and  procedures,  projects  to 
improve  methods  and  data  bases  for 
outcomes  research,  dissemination  of 
research  information  and  clinical 
guidelines,  conferences,  and  research  on 
dissemination  methods. 
Section  67.11    Definitions. 
Section  67.11  of  the  proposed 
regulations  includes,  among  others, 
definitions  for  the  "Agency  for  Health 
Care  Policy  and  Research  (AHCPR)'  and 
the  "Administrator",  consistent  with  the 
authorities  provided  to  AHCPR  and  the 
Administrator  by  title  IX  of  the  PHS  Act 
and  section  1142  of  the  Social  Security 
Act.  "Peer  review  group"  is  also 
defined,  conforming  to  section  922(c)  of 
the  PHS  Act.  as  amended  by  Public  Law 
102-410.  Specifically,  section  922(c)(2) 
stipulates  that  members  of  a  peer  review 
group  established  by  the  Administrator 
shall  be  appointed  from  among 
individuals  who  by  virtue  of  their 
training  or  experience  are  eminently 
qualified  to  carry  out  the  duties  of  such 
peer  review  group.  Public  Law  102-410 
amended  the  original  definition  to 
remove  the  prior  restriction  against 
officers  or  employees  of  the  United 
States  serving  as  peer  reviewers.  The 
new  definition  permits  officers  and 
employees  of  the  United  States  to  serve 
so  long  as  they  not  constitute  more  than 
25  percent  of  a  peer  review  group.  These 
provisions  are  consistent  with  those  for 
peer  review  groups  used  by  the  NIH  for 
review  of  its  research  grants. 

Section  67.12    Eligible  Applicants 

Consistent  with  section  925(c)  of  the 
PHS  Act.  §67.12  provides  that  public  or 
nonprofit  private  entities  and 
individuals  are  eligible  for  grants  or 
cooperative  agreements  under  these 
proposed  regulations. 

Section  67.13    Eligible  Projects 

Section  67.13  of  the  proposed 
regulations  identifies  categories  of 
projects  eligible  for  funding  under  these 
regulations.  The  listing  of  projects  is  not 
exhaustive,  but  highlights  the  types  of 
projects  for  which  support  is  authorized 
under  title  IX  of  the  PHS  Act  and 
section  1142  of  the  Social  Security  Act. 
For  example,  dissemination  of  research 


information,  a  program  category  not  in 
the  existing  regulations,  reflects  the 
legislative  mandate  in  title  IX  of  the 
PHS  Act  and  section  1142  of  the  Social 
Security  Act  to  disseminate  research 
findings  and  the  authority  in  section 
1142  to  support  research  on  methods  of 
dissemination.  In  addition,  because  of 
the  importance  of  addressing  national 
concerns  regarding  AIDS  and  HIV- 
related  health  issues,  the  listing  of 
eligible  projects  includes  projects 
related  to  access  and  the  quality  of 
health  care  services  for  AIDS  and  HIV- 
infected  patients. 

Eligible  projects  listed  in  the 
proposed  regulations  include,  but  are 
not  limited  to.  the  following  areas  of 
study:  (a)  Effectiveness,  efficiency,  and 
quality  of  health  care  services;  (b) 
Outcomes  of  health  care  services  and 
procedures;  (c)  Clinical  practice, 
including  primary  care  and  practice- 
oriented  research;  (d)  Health  care 
technologies,  facilities,  and  equipment, 
including  assessments  of  health  care 
technology  diffusion;  (e)  Health  care 
costs,  productivity,  and  market  forces; 
(0  Health  promotion:  (g)  Health 
statistics  and  epidemiology;  (h)  Medical 
liability;  (i)  AIDS/HIV  infection  with 
respect  to  issues  of  access  and  delivery 
of  health  care  services;  (j)  Rural  health 
services:  (k)  The  health  of  low-income, 
minority,  elderly,  and  other 
underserved  populations:  and  (1) 
Information  dissemination,  conferences, 
and  research  on  dissemination 
methodologies. 

Section  67.14    Application 

Proposed  §  67.14  addresses  the 
standard  application  process  for  grants, 
including  cooperative  agreements. 

Section  67.15    Peer  Feview  of 
Applications 

Section  67.15  of  the  proposed 
regulations  sets  forth  the  administrative 
requirements  and  processes  to  be  used 
for  the  review  of  all  grant  applications, 
in  accordance  with  section  922  of  the 
PHS  Act.  Regulations  for  (he  conduct  of 
peer  review  are  requited  by  section 
922(e)  of  the  PHS  Act  (42  U.S.C.  299c- 
1(e)). 

The  proposed  §  67.15(a)  establishes 
the  peer  review  process  for  all  grant 
applications,  except  those  for  small 
grants,  as  discussed  below.  Section 
67.15(a)(1)  sets  out  criteria  for  selection 
of  members  of  peer  review  groups. 
Members  are  to  be  selected  on  the  basis 
of  their  training  and  experience  in 
relevant  scientific  and  technical  fields, 
their  knowledge  of  health  services 
research  and  the  application  of  research 
findings,  and  their  special  knowledge  of 
the  issues(s)  being  addressed  in  the 
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grant  application.  The  selection  criteria 
in  the  NPRM  also  reflects  AHCPR's 
commitment  to  seek  appropriate 
representation  based  on  gender,  racial/ 
ethnic  origin,  and  geography. 

Seclion  67.15(a)(3)  estabikshes 
responsibilities  of  the  peer  review 
groups,  including  the  reporting 
requirements  for  each  application 
reviewed.  The  peer  review  report  must 
include  a  factual  summary  of  the 
proposed  projett;  address  the  scientific 
and  technical  merit  of  the  proposed 
project:  and  provi.ie  a  reromn)endation 
on  the  dispasiiion  of  the  application. 
The  peer  review  group  may  rw.ommend 
that  an  applxation:  1 1 )  be  considered  for 
funding.  (2(  be  deferred  for  a  later 
decision,  pending  adiiitional 
informaliun.  or  ( JJ  not  receive  further 
consideration  for  funding.  ^Uo.  for  each 
application  recomrrrended  (or 
consideration  for  funding,  the  v;roup 
must  provide  a  priority  stT-re,  ba.sed  on 
the  scieo'iFic  and  te(.hi>it:al  ir.^^rit  of  the 
proposed  projett,  as  w  eli  as  l.He  group's 
recommendation  re^rdinj^  the  length  of 
the  project  p*Tio<l  and  the  budgetary 
level  of  support. 

The  proposed  peer  review 
recommendation  a.'ternafives  w  ould 
replace  the  existing  set  of 
recomnienriation.s;  ( 1 )  approve.  f2)  defer 
for  a  later  decision,  or  {A)  disapprove. 
The  changes  are  based  on  National 
Institutes  of  Health  (NIH)  modifications 
in  their  review  process  that  are  being 
implemented  in  response  to 
tx)ngressiona}  concerns  that  distinctions 
should  be  made  betwtien  applications 
having  limited  scientific  and  te<J^nical 
merit  and  those  having  such  significant 
scientific  and  technical  merit  as  to 
warrant  consideration  for  funding.  The 
AHCPR  peer  review  pro*  ess  is  patterned 
aftei  that  of  NIH.  except  for  those 
applications  for  which  procedural 
adjustments  are  made  in  accordani:e 
with  section  922(d)(2)  of  the  PUS  Act 
(see  proposed  §  67.15(b).  described 
below).  Moreover.  AHCPR,  along  with 
other  research  compooents  of  the  Public 
Health  Service,  uses  N'lH's  Division  of 
Re9ean;h  Grants  for  the  receipt  and 
referral  of  applications.  Therefore,  the 
proposed  regulations  incorporate  the 
new  terminology  used  in  the  peer 
review  of  NIH  grant  applications  and  in 
the  vast  majority  of  the  Department's 
research  grants. 

Section  67.15(b)  proposes  the 
requirements  for  review  of  small  grant 
applications  in  accordance  with  section 
922(d)(2)  of  the  PHS  Act.  Specifically, 
section  922(d)(2)  provides  that  in  the 
case  of  applications  for  financial 
assistance  the  direct  costs  of  which  will 
not  exceed  the  dollar  Hmil  specified  in 
922(d)(2)  ($50,000),  the  Administrator 


may  make  appropriat«  procedural 
adjustments  in  tb«  peer  review  process. 
For  the  purpose  of  these  proposed 
regulations,  applications  with  toUl 
direct  costs  over  the  project  period  thai 
do  not  exceed  the  specified  dollar  limit 
($50,000)  are  referred  to  as  'small 
grants."  The  specific  dollar  limit  is  not 
stated  in  the  body  of  the  proposed 
regulations  so  that  the  regulations 
would  not  require  amendmeiit  should 
the  statutory  amount  be  changed.  In 
accordance  with  section  922(dM2).  such 
adjustments  may  be  made  in  the  peer 
review  process  for  small  grantx  for  the 
purpose  of  encouraging  the  enti'y  of 
individuals  into  the  field  of  research 
and  promoting  clinical  practice-oriented 
research,  as  well  as  for  other  purposes 
which  the  Administrator  may 
determine. 

Under  §67. 15(b),  applications  for 
small  grants  may  be  submitted  by  the 
Administrator  for  review  by  appropriate 
staff  members  of  the  Department  of 
Health  and  Human  Services  or  other 
Federal  departments,  who  are  qualified 
as  peers  or  experts  in  the  f5eld(s);  and/ 
or  outside  experts  who  are  neither 
offK^ers  nor  employees  of  the  United 
States  Government,  to  assess  the 
scientific  and  technical  merit  of  an 
application.  Federal  and  non-Federal 
experts  are  to  be  selected  by  the 
Administrator,  on  the  basis  of  their 
training  and  experience  in  particular 
scientific  and  technical  fields,  tlieir 
knowledge  of  health  services  research 
and  the  application  of  rescanrh  findings, 
and  their  special  knowledge  of  the 
issue(s)  being  addressed  in  the  specific 
proposal.  The  reviewers  or  group  of 
reviewers  will  report  on  each 
application  reviewed,  as  well  as  provide 
re<:ommendations  consistent  with  the 
requirements  for  peer  review  groups 
under  paragraph  (a)(3)  of  §67.15. 

Proposed  §  67.15(c)  sets  out  review 
criteria  for  all  grant  applications, 
including  small  grants.  Criteria  for  the 
review  of  applications  for  rxinfierence 
grants,  including  applications  for  small 
conference  grants,  are  sei  on!  separately. 
The  conference  grant  criteria  reflef-t 
currently  established  criteria,  as 
published  in  program  announcements. 
Provision*also  is  made  for  additional 
review  criteria  that  may  be  announced 
by  the  Adminifrtrator  of  AHCPR  for 
specific  categories  of  grants,  such  as 
proposed  projects  to  encourage  the  entry 
of  individuals  into  health  services 
researt,h;  to  study  the  dissemination  of 
research  information  and  practice 
guideii.nes;  and  to  establish  research 
centers.  In  general,  announcements 
relating  to  grants  are  made  by  the 
Administrator  in  the  "NIH  Guide  for 


Grants  and  Contracts"  or  tbe  Federal 
Register. 

Proposed  §  67.15(d)  Kighligbts 
conflict  of  interest  provisions  applicable 
to  peer  reviewers. 

Section  67.  t6    Evaluation  and 
Disposition  of  Applications 

Proposed  §  67.16  sets  out  factors  that 
the  Administrator  will  consider  in 
making  funding  decisions.  The  factors 
include  the  re<;omnr>endations  made  as  a 
result  of  peer  review  in  accordance  with 
§  67.15  discus.sed  above; 
recommendations  by  the  National 
Advisory  Countjl  for  Health  Care 
Policy.  Research,  and  Evaluation 
(referred  to  as  the  Council)  for  those 
applications  reviewed  in  accordant^ 
with  its  cliarter;  the  probable  usefulness 
of  the  resuhs  of  the  project  for  dealing 
with  national  health  issues,  policit^s, 
and  programs;  and  the  extent  that  the 
proposed  project  addresses  specific 
AHCPR  program  priorities  which  laay 
be  announced  by  the  Administrator  in 
the  "NIH  Guide  for  Grants  and 
Contracts."  the  Federal  Register,  or 
other  appropriate  health  reseanii 
publications  rei.eiving  widespread 
distribution. 

Section  921  of  the  PHS  Act 
establishes  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation  to  advise  the 
Secretary  and  the  Administrator  with 
respect  to  activities  for  carrying  out  the 
purposes  of  AHCPR.  The  Council's 
charter  provides  that  it  will  review  and 
make  recommeiKlations  on  applications 
for  grants  with  proposed  total  direct 
costs  in  excess  of  $250,000  for  the 
projeirt  period.  Recently,  its  charier  was 
revised  to  permit  discretionary  review 
of  grant  applications  requesting  total 
direct  costs  in  excess  of  $50,000.  The 
Council's  recommendations  with 
respect  to  specific  applications  are 
based  on  the  relevance  of  these  grant 
projects  to  AHCPR's  program  priorities. 

Consistent  with  section  922(b)  of  the 
PHS  Act,  proposed  §  67.16  providi^s  that 
the  Administrator  may  not  give 
consideration  for  funding  to  an 
application,  which  has  not  been 
recommended  for  further  consideration 
as  a  result  of  peer  review  in  accordance 
with  §67.15. 

Section  67  A  7    Gmnt  A  ward 

Section  67.17  of  the  proposed 
regulations  sets  forth  grant  award 
requirements,  such  as  how  long  the 
Administrator  intends  to  support  the 
project  without  requiring  the  project  to 
ret.ompete  for  funds.  This  periodv  called 
the  project  period,  will  usually  be  for  3 
to  5  years,  or  for  small  grants  usually  1 
year.  These  provisions  are  eonsisteRt 
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with  PHS  grants  policies.  PHS  grants 
managHnent  policies  are  set  out,  and 
periodically  updated,  in  the  "PHS 
Grant^  Policy  Statement"  provided  to  all 
Rrantaos.  Section  67.17(f)  provides  that 
for  paHicular  categories  of  small  grants, 
such  a^  dissertation  research  support, 
the  Adhiinistrator  may  establish  a  limit 
on  total  direct  costs  that  is  less  than  the 
amouM  specified  for  special  procedures 
in  secjion  922(d)(2)  of  the  PHS  Act.  Any 
such  (ktegorical  or  cost  limits  would  be 
annoujnced  in  advance  of  the  deadline 
for  recjeipt  of  these  applications.  This 
provisSon  is  equivalent  to  that  in  the 
exi-stiilg  regulations. 

Except  for  small  grants,  proposed 
§  67.17(g)(1)  states  that  where  the  award 
of  a  siippleniental  grant(s)  would  result 
in  supplemental  awards  in  the  aggregate 
that  exceed  20  percent  of  the  approved 
direct  tx)sts  of  the  project  during  the 
project  period,  the  Administrator  will 
obtain,  to  the  extent  possible,  the  views 
of  the  peer  review  group  prior  to  making 
any  such  award.  A  supplemental  award 
for  preparation  of  data  in  suitable  form 
for  transmittal  in  accordance  with 
§67.21  shall  be  excluded  from  the  20 
percent  aggregate.  Supplemental  grants 
which  would  exceed  the  20  percent 
limit  specified  above  or  which  would 
request  an  increase  in  funds  to  support 
an  expansion  or  change  in  the  scope  of 
the  project  will  be  reviewed  as 
competing  supplemental  grants  in 
accordance  with  §  67.15(a). 

In  the  case  of  small  grants,  reviewed 
in  accordance  with  section  922(d)(2)  of 
the  PHS  Act  and  §  67.15(b),  the 
Administrator  will  not  approve  a 
supplemental  award  during  the  project 
period  (excluding  any  supplemental 
award  for  preparation  of  data  in  suitable 
form  for  transmittal  in  accordance  with 
§  67.21)  that  will,  in  the  aggregate, 
exceed  10  percent  of  the  approved 
direct  costs  of  the  project. 

Proposed  §  67.17(h)  includes  the 
review  criteria  for  continuation  awards 
that  would  not  have  to  compete  for 
funds  with  applications  for  new  and 
supplemental  grants.  Specifically,  each 
project  with  a  project  period  in  excess 
of  2  years  that  is  not  a  small  grant  would 
be  reviewed  during  the  second  budget 
period,  and  each  subsequent  budget 
period  (except  for  the  final  year  of  the 
project)^  As  a  part  of  this  process,  the 
proposed  continuation  grant  would  be 
reviewed,  to  the  extent  possible,  by  at 
least  two  members  of  the  same  peer 
group  that  reviewed  the  initial  proposal 
in  accordance  with  §  67.15(a),  or  who 
participated  in  that  review. 

The  group  would  review  the 
application  for  continuation  support 
and  make  recommendations  to  the 
Administrator  based  upon  the  group's 


evaluation  of  factors  including,  the 
progress  of  the  project  in  meeting 
project  objectives  and  the  allocation  of 
resources  within  the  project. 

Section  67. 1 8    Use  of  Project  Funds 

Proposed  §  67.18  provides  that  grant 
funds  must  be  spent  for  carrying  out  the 
approved  project  in  accordance  with  the 
PHS  Act  and  section  1142  of  the  Social 
Security  Act  (if  applicable),  these 
regulations,  the  terms  and  conditions  of 
the  grant  award,  and.  in  particular,  the 
applicable  cost  principles  in  subpart  Q 
of  45  CFR  part  74,  or  in  45  CFR  part  92 
for  State  and  local  government  grantees. 

Section  67.19    Other  Applicable 
Regulations 

Section  67.19  sets  out  a  listing  of 
several  other  regulations  which  apply  to 
these  grants. 

Section  67.20    Confidentiality 
Proposed  §  67.20  sets  out  the 
provisions  of  section  903(c)  of  the  PHS 
Act  with  tespect  to  the  confidentiality  of 
information  obtained  in  the  course  of 
conducting  activities  under  title  IX  of 
the  PHS  Act  (and  those  conducted 
under  both  title  IX  and  section  1142  of 
the  Social  Security  Act).  This  proposed 
section  states  that  no  information  so 
obtained  if  the  entity  or  individual 
supplying  the  information  or  described 
in  it  is  identifiable  may  be  used  for  any 
purpose  other  than  the  purpose  for 
which  it  was  supplied,  unless  the  entity 
or  individual  supplying  the  information 
or  described  in  it  has  consented  to  such 
other  use,  in  the  recorded  form  and 
manner  as  the  Administrator  may 
require.  In  addition,  information  so 
obtained  may  not  be  published  or 
released  in  other  form  if  the  individual 
who  supplied  the  information  or  who  is 
described  in  it  is  identifiable,  unless 
such  individual  has  consented  in  the 
recorded  form  and  maimer  as  the 
Administrator  may  require.  Proposed 
§  67.20  also  makes  explicit  that  the 
confidentiality  provisions  apply  to  any 
person  who  might  obtain  grant 
information  in  the  course  of  working  on 
a  grant  application  or  grant  award, 
including  Federal  employees  and  peer 
reviewers. 

Section  67.21    Control  of  Data  and 
Availability  of  Publications 

Proposed  §67.21  provides  that, 
subject  to  the  confidentiality 
requirements  of  section  903(c)  of  the 
PHS  Act,  section  1142(d)  of  the  Social 
Security  Act,  and  §67.20  of  this 
proposal: 

(a)  All  data  collected  or  assembled  for 
the  purposes  of  carrying  out  health 
services  research,  demonstration, 


evaluation,  or  dis.semination  projects 
supported  under  this  subpart  shall  be 
made  available  to  the  Administrator, 
upon  request; 

(b)  All  publications,  reports,  papers, 
statistics,  or  other  materials  developed 
from  work  supported,  in  whole  or  in 
part,  by  an  award  under  this  subpart 
must  l)e  submitted  in  a  timely  manner 
to  the  Administrator.  All  such 
publications  must  include  an 
acknowledgement  that  such  materials 
are  the  results  of,  or  describe,  a  grant 
activity  supported  by  AHCPR; 

(c)  The  AHCPR  shall  have  a  royalty- 
free  non-exclusive,  and  irrevocable 
license  to  reproduce,  publish,  use,  or 
disseminate  any  copyrightable  materials 
developed  from  a  grant,  for  any  purpose 
consistent  with  AHCPR's  statutory 
responsibility,  and  to  authorize  others  to 
do  so;  and 

(d)  Except  for  identifying  information 
protected  by  section  903(c)  of  the  PHS 
Act,  the  Administrator,  as  appropriate, 
will  make  information  available  and 
disseminate  such  information  and 
materials  on  as  broad  a  basis  as 
practicable  and  in  such  form  as  to  make 
them  as  useful  as  possible  to  a  variety 
of  audiences,  including  consumers, 
health  care  policymakers,  practitioners, 
and  educators. 

The  requirement  under  paragraph  (a) 
for  the  submission  of  data  assembled  or 
collected  in  carrying  out  activities  under 
this  subpart  is  included  in  the  current 
Subpart  A.  This  requirement  helps  to 
focus  attention  on  [he  importance  of 
reliable  and  valid  research  findings  that 
have  direct  application  in  the  practice  of 
medicine,  delivery  of  health  care 
services,  and  related  policy 
decisionmaking.  This  is  particularly 
important  in  outcomes  and  other 
medical  effectiveness  research,  the 
findings  of  which  directly  affect 
patients.  Such  findings  are  used  to 
determine  which  clinical  services  and 
procedures  are  most  effective  in 
diagnosing  and  treating  patients  and 
which  result  in  the  best  outcomes  for 
patients.  The  data  used  to  generate  such 
findings  should  be  submitted  to  AHCPR. 
upon  request,  for  analysis  and 
validation  by  AHCPR  and/or  outside 
researchers  to  assess  the  integrity  of  the 
research  results  before  findings  are 
incorporated  into  guidelines  or 
otherwise  result  in  clinical  practice 
recommendations  or  generate  changes 
in  delivery  systems. 

The  emphasis  under  proposed 
paragraph  (b)  for  the  timely  submission 
of  publications,  reports,  papers, 
statistics,  or  other  materials  is  also 
extremely  important  in  assuring  that 
AHCPR  is  able  to  carry  out  its  legislative 
mandate  for  timely  dissemination  of 
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research  flndiags.  In  addition,  in 
accordance  with  the  PHS  Grants  Policy 
Statement  and  the  general  departmental 
Administration  of  Grants  regulations  (45 
CFR  74.145).  proposed  paragraph  (c). 
emphasizes  that  AHCPR  has  a  non- 
exclusive and  irrevocable  license  lo  use, 
publish,  and  disseminate  copyrightable 
materials  developed  in  the  course  of,  or 
under  a  grant,  for  any  purpose 
consistent  with  AHCPR's  statutory 
responsibilities,  and  to  authorise  others 
to  do  so. 

Discussion  of  Subpart  B 

The  existing  regulations  at  Subpart  B 
pertain  to  grants  for  health  services 
reseerch  centers  under  fwmer  section 
305(e)  of  the  PHS  Act  (originally  section 
305(d)).  which  described  speciBc  types 
of  research  centers  to  be  supported  and 
mandated  particular  requirements  for 
each  center.  Pub.  L  101-239  repealed 
section  305  of  the  PHS  Act  in  its 
entirety  and  provided  for  a  broad 
authority  for  support  to 
multidisciplinary  health  services 
research  centers  under  the  new  title  IX 
of  the  PHS  Act  (42  U.S.C.  299-299c-6). 
See  section  902(d),  as  amended  by  Pub. 
L.  102-410  (42  U.S.C  299e(d)).  Pub.  L. 
101-239  also  provided  broed  authority 
for  support  of  research  centers  for  the 
conduct  of  outcomes  research  under 
section  1142(c}  of  the  Social  Security 
Act  (42  U.S.C  1320l>-l2(c)(4W.  Oants 
for  centers  under  title  DC  of  the  PHS  Act 
and  section  1142(c)  of  the  Social 
Security  Act  are  being  made  in 
accordance  with  Subpart  A. 
Consequmtly,  the  existing  Subpart  B  is 
now  obsolete  and  the  Department  is 
proposing  to  remove  it  and  add  a  new 
Subpert  B  pertaining  to  the  peer  review 
of  contract  proposals,  as  discussed 
below.  All  other  aspects  of  AHCPR 
contract  administration  and 
management  will  be  conducted  in 
accordance  with  the  Federal  Acquisition 
Regulations  (FAR)  and  the  Department's 
Acquisition  Regulations  (HHSAR). 

SecU'on  922  of  the  PHS  Act  requires 
that  technical  and  scientific  peer  review 
shall  be  conducted  not  only  with 
respect  to  each  application  for  a  grant  or 
cooperative  agreement,  but  also  with 
respect  to  each  proposal  for  a  contract 
under  title  DC  Section  922|e)  (42 
U.S.C299c-l(eJ)  further  requires  that 
regulations  be  issued  for  the  "induct  of 
such  peer  review.  Proposed  new 
Subpart  B  would  satisfy  this 
requirement  v«th  respect  to  the  p>eer 
review  of  contracts.  The  proposed 
regulations  are  intended  to  be  used  Id 
conjunction  with  the  FAR  and  the 

HHSAR.  gf>venuDg  all  D^pBtmanl 
contracts. 


The  proposed  regulatioiM  would 
apply  to  the  peer  review  of  contract 
proposals  under  section  1 142  (^  the 
Social  Security  Act  (42  U.S.C  1320b- 
12).  as  well  as  title  IX  of  the  PHS  Act. 
This  is  consistent  with  the 
interrelationship  between  the  two 
authorities.  The  peer  review 
requirements  in  proposed  §  67.102  are 
applicable  to  all  contract  proposals, 
regardless  of  the  projected  costs  of  the 
contracts.  (Section  922(dM2)  of  the  PHS 
Act  does  not  provide  for  procedural 
adjustments  in  the  pew  review  process 
for  contract  proposals  as  it  does  for 
applications  for  small  grants  as  set  out 
in  profxjsed  §  67.15(b)  of  Subpart  A.) 

Provisions  of  Subpart  B  include  the 
following: 

Section  67. 101    Purpose  and  Scope 

Proposed  §67.101  would  provide  that 
the  regulations  in  proposed  new 
Subpart  B  of  Part  67  apply  to  the  review 
of  contract  proposals  for  heahh  services 
research,  demonstration  projects, 
evaluations,  guideline  development, 
and  dissemination  of  information, 
including  research  oo  dissemination 
methods,  on  beelth  care  services  and 
6)fstems  for  the  delivery  of  such 
swvioes,  under  both  title  IX  of  the  PHS 
Act  and  section  1142  of  the  Social 
Security  Act 

Section  67.102    Definitioas 

Proposed  S  67.102  seU  forth 
definitions  applicable  to  peer  review  of 
AHCPR  research  contract  proposals. 
"Peer  review  group"  is  defined, 
conforming  to  section  g22(c)  of  the  PHS 
Act,  as  amended  by  Pub.  L.  102-4ia 
Specifically,  section  922(cM2)  stipulates 
that  members  of  a  peer  review  group  be 
established  by  the  Administrator  from 
among  individuals  who  by  virtue  of 
their  training  or  experience  are 
eminently  qualified  to  carry  out  the 
duties  under  this  subpart  Pub.  L.  102- 
410  amended  the  ori^aal  definition  to 
remove  the  prior  restriction  against 
officers  or  employees  ol  the  United 
States  serving  as  peer  reviewers.  The 
new  definition  permits  officers  and 
employees  of  the  United  States  to  serve 
so  long  as  they  not  constitute  more  than 
25  percent  of  a  peer  review  group. 

Section  67.103    Peer  Review  of 
Contract  Propoaals 

Proposed  S  67.103  provides  that  peer 
review  of  contract  proposals  woukT be 
conducted  in  accordance  with  the 
Federal  Acquisition  Regulations  and  the 
Health  and  Human  Services  AcquieltioD 
Regulations  (48  CFR  Chapters  I  and  lU) 
and  the  requirements  of  the  pertinent 
Request  for  PiM>oaaL  M  sets  teNrtb 
provisi(»e  for  the  estabtishraenl  and 


composition  of  peer  review  groups 
conastent  with  section  922(cl  of  the 
Ihiblic  Health  Service  Act.  Experts  «r>  to 
be  selected  on  the  basis  of  their  training 
or  experience  in  particular  scit-ntific 
and  technical  fields,  their  knowledge  of 
health  services  research  and  the 
application  of  research  findings,  and 
their  special  knowledge  of  the  issuefs) 
being  addressed  in  the  contract 
proposals.  The  selection  criteria  also 
reflect  AHCPR's  commitment  to  seek 
appropriate  representation  based  on 
gender,  racial/ethnic  origin,  and 
geography,  to  the  extent  practicaWe, 
given  that  the  peer  review  group  for  a 
particular  contract  may  consist  of  as  few 
as  3  to  5  members.  The  regulation  also 
would  provide  that  members  of  peer 
review  groups  for  contracts  would  be 
appointed  for  a  hmited  period  of  time; 
such  as  on  an  annual  basis,  or  until  the 
peer  review  of  the  contract  proposals  is 
completed  as  speciiled  in  the  group's 
charter,  or  until  expiration  of  the 
approved  contract.  It  also  highlights 
conflict  of  interest  provisi<MU  rewvant  to 
peer  review  of  contract  proposals. 

Section  67.104    Confidentiality. 

Proposed  §  67.104  reiterates  the 
provisions  of  section  903(c)  of  the  PHS 
Act  concerning  the  protection  of  the 
confidentiality  of  individuals  and 
entities  involved  in  health  servicea 
research  proposals  reviewed  under  this 
subpart,  or  identifiable  in  research 
products  produced  with  AHCPR 
contract  funds,  k  would  also  meke 
explicit  that  these  confidentiabty 
provisions  ap|^  to  any  person  who 
might  obtain  such  infonnation  in  the 
course  of  working  on  a  proposal  or 
contract,  including  Federal  employees 
and  peer  reviewers. 

Section  67.105    Control  of  Data  and 
Availability  of  Publications. 

Proposed  §67.105  provides  that:  (a) 
Data  will  be  collected,  maintained,  and 
supplied,  as  provided  in  each  eontrack 
and  subject  to  the  amfidentiaHty 
requirements  of  section  903ic)  of  the 
PHS  Act,  section  1142(d)  (rf  the  Social 
Security  Act.  and  §  67.104  of  this 
subpart;  (b)  All  pubhcations.  reports, 
papers,  statistics,  or  other  rooteriah 
developed,  in  whole  or  in  part  under  an 
AHCPR  contract  mast  be  submitted  lo 
the  Administrator  in  accordance  with 
the  terms  of  the  contract  and  all 
publications  must  Include  an 
acknowledgement  that  such  materials 
are  the  results  of,  or  describe,  an  activity 
supported  by  an  AHCPR  contract;  (c^  ki 
accordance  with  48  CFR  52.227-14, 
exc^  where  otherwiaa  specified  ia  tka 
contract.  AHCPR  has  an  anhmilad 
license  to  use.  diictose,  rcpsoduca. 
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prepare  derivative  works  from, 
distribute  copies  to  the  public,  and 
perform  publicly  and  display  publicly 
copyri^htabie  materials  produced  under 
a  contract,  for  any  purpose  consistent 
with  AHCPRs  statutory  respoasibility, 
and  to  have  or  permit  others  to  do  so; 
and  (d)  Except  for  identifying 
information  protected  by  section  903(c) 
of  the  PHS  Act.  the  Administrator,  as 
appropriate,  will  make  information 
provided  in  accordance  with  (a)  and  (b) 
of  this  section  available,  and 
disseminate  such  information  and 
materials  on  as  broad  a  basis  as 
practicable  and  in  such  form  as  to  make 
them  as  useful  as  possible  to  a  broad 
audience  irtcluding  consumers,  health 
policymakers,  educators,  and 
practitioners. 

This  section  is  included  to  help  focus 
attention  on  the  importance  of  reliable 
and  valid  research  findings  that  have 
direct  application  in  the  practice  of 
medicine,  delivery  of  health  cnre 
services,  and  related  policy 
decisionmaking;  and  on  AHCPR's 
legislative  mandate  to  dis.seminate 
information  on  a  wide-spread  basis. 
This  section  is  modeled  after  §  67.21  in 
Subpart  A  governing  AHCPR  grants. 

Executive  Order  No.  12291 

These  proposed  regulations  have  b«en 
reviewed  in  accordance  with  the 
requirements  of  Exwnjtive  Oder  No 
12291.  "Federal  Regulation."  They 
make  minor  changes  to  the  existing 
grant  aed  contract  procedures,  and  will 
■ot  impose  any  consequential  costs  on 
the  grantees  or  contractors.  The 
Secretary,  therefore,  has  determined  that 
the  proposed  regulations  do  not 
constitute  a  major  rule,  as  defined  under 
the  order,  and  that  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

The  proposed  regulations  make  minor 
revisions  to  the  current  grant  and 
contract  procedures,  and  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  the  Secretary  has  concluded 
that  a  regulatory  flexibility  analysis,  as 
defined  under  the  Regulatory  Flexibility 
Act  of  19«0  (5  U.S.C.  Chapter  6),  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  do  not 
contain  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35).  The  applications  used  for 
the  programs  covered  by  the  regulations 
at  42  CFR  67,  Subpart  A.  (Form  PHS 
398,  "Application  for  Public  Health 
Service  Grant"  and  PHS  2590, 


"Application  for  ContiBuation  of  Public 
Health  Service  Grant"),  are  approved 
under  OMB  Approval  Na  0925-0001. 

List  of'Subiects  in  42  CFR  Part  67 

Grant  programs — health  services 
research,  evaluation,  and  demonstration 
projects;  Health  services  research 
centers;  Medical  research;  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  In  the 
preamble,  it  is  proposed  to  revise  42 
CFR  Part  67  to  read  as  set  forth  below. 

Dated:  March  11. 1993. 
Audrey  F.  Manley. 
Acting  Assistant  Secretary  for  Heahh. 

Approved;  September  2, 1993. 
Donna  E.  Shalala, 
Secretory. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.226— Health  Services  Research  ai>d 
Development  Grants,  and  No.  93. ISO- 
Medical  Effectiveness  Research.) 

Part  67— Agency  for  Health  Care  Policy 
and  Research  Grants  and  Contracts 

Subpart  A— Research  Grants  lor  Health 
Services  Research,  Evaiuatton, 
Demonstration,  and  Dissemination  Protects 

67.10  Purpose  and  scope. 

67.11  Definitions. 

67.12  Eligible  applicants. 

67.13  Eligible  projects. 

67.14  Applications. 

67.15  Peer  review  of  applications. 

67. 1 6  Evaluation  and  disposition  of 
applicatloBS. 

87.17  Grant  sward. 

67.18  Use  of  projact  funds. 

67.19  Otiier  applicabla  PRgubiHons. 

67.20  Coofidwiiaiity. 

67.21  Ckintrol  of  date  and  availebility  nf 
publications. 

67.22  Additional  conditions. 

Subpart  8— Peer  Review  ot  Contracts  for 
Health  Services  Research,  Evaluation, 
Demonstratioa,  arxi  Dissemination  Projects 

Sec. 

67.101  Purpose  and  scr>p«). 

67.102  Definitions. 

67.103  Peer  review  of  contract  pivposals. 

67.104  Confidentiality. 

67. 1 05  Control  of  data  and  availability  of 
publications. 

Authority:  Pub.  L  102-410,  106  Stat. 
2094-2101  and  Sec,  6103,  Pub.  L  102-239. 
103  Stat.  2189-2208,  title  IX  of  the  Public 
Health  Service  Act  (42  U.S.C  299-299c-€); 
and  sec.  1142,  Social  Security  Act  (42  U.S.C 
1320l>-12). 

Subpart  A— Research  Grants  for  Heatth 
Services  Research.  Evatuation. 
Demonstnrttofi,  and  Dissemination  Projects 

§  67. 1 0    Purpose  and  scope. 

The  regulations  of  this  subpart  apply 
to  the  award  by  AHCPR  of  grants  and 
cooperative  agreements  under 


(a)  Title  IX  of  the  Public  Heahh 
Service  Act  to  supf>ort  research, 
demonstration  pro>jects,  evaluatior>s, 
dissemination  projects,  and  conferences 
on  heahh  care  services  and  systems  lor 
the  delivery  of  such  services,  as  well  es 
to  establish  and  operate 
muhidisciplinary  health  research 
centers. 

(b)  Section  1142  of  the  Social  Security 
Act  to  support  research  on  the 
outcomes,  effectiveness,  and 
appropriateness  of  health  care  services 
and  procedures,  including  but  not 
limited  to,  evaluations  of  alternative 
services  and  procedures,  projects  to 
improve  methods  and  data  bases  for 
outcomes  research,  dissemination  of 
research  information  and  clinical 
guidelines,  conferences,  and  research  on 
dissemination  methods. 

S  67.11    Definitions. 

As  used  in  this  subpart — 

Administrator  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Agency  for  Heahh  Care 
Policy  and  Research  to  whom  the 
authority  involved  may  be  delegated. 

Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  means  that  unit  of 
the  Department  of  Health  and  Human 
Services  efitablished  by  section  901  of 
the  Public  Health  Service  Act. 

Direct  costs  means  the  costs  thai  can 
be  identified  specifically  with  a 
particular  cost  objective,  such  as 
compensation  of  employees  for  the  tiarte 
and  effort  devoted  specifically  to  the 
approved  project,  and  the  costs  of 
materials  acquired,  consumed,  or 
expended  specifically  for  the  purpose  of 
the  approved  project. 

Grant  means  an  award  of  financial 
assistance  as  defined  in  45  CFR  parts  74 
and  92,  including  cooperative 
agreements. 

Grantee  means  the  organizational 
entity  or  individual  to  which  a  grant, 
including  a  cooperati\*e  agreement, 
under  title  IX  of  the  Public  Heahh 
Service  Act  or  section  1142  of  the  Social 
Security  Act  and  this  subpart,  is 
awarded  and  which  is  responsible  and 
accountable  both  for  the  use  of  the 
funds  provided  and  for  the  performance 
of  the  grant-supftorted  project  or 
activities.  The  grantee  is  the  entire  legal 
entity  even  if  only  a  particular 
component  is  designated  in  the  award 
document. 

Nonprofit  as  applied  to  a  private 
entity,  means  that  no  part  of  the  net 
earnings  of  such  entity  inures  or  may 
lawfully  inure  to  the  benefit  of  any 
shareholder  or  individual. 

Peer  review  group  means  a  panel  of 
experts,  as  required  by  section  922(c)  of 
the  PHS  Act,  who  by  virtue  of  their 
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training  or  experience  are  eminently 
qualined  to  carry  out  the  duties  under 
this  subpart.  Officers  and  employees  of 
the  United  States  may  not  constitute 
more  than  25  percent  of  the  membership 
of  any  suc^  group  under  this  subpart. 

PHS  Act  means  the  Public  Health 
Service  Act.  as  amended. 

Principal  investigator  means  a  single 
individual,  designated  in  the  grant 
application  and  approved  by  the 
Administrator,  who  is  responsible  for 
the  scientific  and  technical  direction  of 
the  project. 

Social  Security  Act  means  the  Social 
Security  Act.  as  amended. 

§67.12    Eligible  apptlcants. 

Any  public  or  nonprofit  private  entity 
or  any  individual  is  eligible  to  apply  for 
a  grant  under  this  subpart. 

§67.13    Eligible  projects. 

Projects  for  research,  demonstrations, 
evaluations,  dissemination  of 
information  (including  research  on 
dissemination),  and  conferences,  related 
to  health  care  services  and  the  delivery 
of  such  services  are  eligible  for  grant 
support.  These  include,  but  are  not 
limited  to.  the  following  project 
categories: 

(a)  Effectiveness,  efficiency,  and 
quality  of  health  care  services; 

(b)  Outcomes  of  health  care  services 
and  procedures; 

(c)  Clinical  practice,  including 
primary  care  and  practice  oriented 
research; 

(d)  Health  care  technologies,  facilities, 
and  equipment,  including  assessments 
of  health  care  technology  and 
technology  diffusion; 

(e)  Health  care  costs,  productivity, 
and  market  forces; 

(0  Health  promotion  and  disease 
prevention; 

(g)  Health  statistics  and  epidemiology; 

(h)  Medical  liability; 

(i)  AIDS/HIV  infection,  particularly 
with  respect  to  issues  of  access  and 
delivery  of  health  care  services; 

(j)  Rural  health  services; 

(k)  The  health  of  low-income, 
minority,  elderly,  and  other 
underserved  populations;  and 

(1)  Information  dissemination  and 
research  on  dissemination 
methodologies. 

§67.14    Applications. 

(a)  To  apply  for  a  grant,  an  entity  or 
individual  must  submit  an  application 
in  the  form  and  at  the  time  that  tho 
Administrator  requires.  The  application 
must  I)e  signed  by  an  individual 
authorized  to  act  for  the  applicant  and 
to  assume  on  behalf  of  the  applicant  the 
obligations  imposed  by  the  PHS  Act  and 


the  Social  Security  Act.  as  pertinent,  the 
regulations  of  this  subpart,  and  any 
additional  terms  or  conditions  of  any 
grant  awarded. 

(b)  In  addition  to  information 
requested  on  the  application  form,  the 
applicant  must  provide  such  other 
information  as  the  Administrator  may 
request. 

§  67. 1 5    Peer  review  of  applications. 

(a)  P&er  review  of  applications,  except 
applications  reviewed  under  section 
922(d)(2l  of  the  PHS  Act. 

(1)  All  applications  for  support  under 
this  subpart,  except  those  which  the 
Administrator  has  determined  are 
eligible  for  review  under  section 
922(d)(2)  of  the  PHS  Act  and  paragraph 
(b)  of  this  section  (referred  to  as  "small 
grants"),  will  be  submitted  by  the 
Administrator  for  review  to  a  peer 
review  group,  in  accordance  with 
section  922(a)  of  the  PHS  Act.  Members 
of  the  peer  review  group  will  be  selected 
based  upon  their  training  and 
experience  in  relevant  scientific  and 
technical  fields,  taking  into  account, 
among  other  factors: 

(i)  The  level  of  formal  education  (e.g., 
R.N.,  M.A.,  M.D.,  Ph.D.)  completed  by 
the  individual  or.  as  appropriate,  the 
individual's  pertinent  experience  and 
expertise: 

(ii)  The  extent  to  which  the  individual 
has  engaged  in  relevant  research,  the 
capacities  (e.g.,  principal  investigator, 
assistant)  in  which  the  individual  has 
done  so.  and  the  quality  of  such 
research; 

(iii)  The  extent  of  the  professional 
recognition  received  by  the  individual 
as  reflected  by  awards  and  other  honors 
received  from  scientific  and 
professional  organizations  outside  the 
Department  of  Health  and  Human 
Services; 

(iv)  The  need  of  the  peer  review  group 
to  include  within  its  membership 
experts  from  various  areas  of 
specialization  within  relevant  scientific 
and  technical  fields;  and 

(v)  Appropriate  representation  based 
on  gender,  racial/ethnic  origin,  and 
geography. 

(2)  Review  by  the  peer  review  group 
under  this  paragraph  (a)  is  conducted  by 
using  the  criteria  set  out  in  paragraph  (c) 
of  this  section. 

(3)  The  peer  review  group  to  which  an 
application  has  been  submitted  under 
this  paragraph  (a)  shall  make  a  written 
report  to  the  Administrator  on  each 
application,  which  shall  contain  the 
following  parts: 

(i)  The  first  part  of  the  report  shall 
consist  of  a  factual  summary  of  the 
proposed  project,  including  a 


description  of  its  purpose,  scientific 
approach,  location,  and  total  budget. 

fii)  The  second  part  of  the  report  shall 
address  the  scientific  and  technical 
merit  of  the  proposed  project  and  shall 
consist  of  a  critique  of  the  proposed 
project  with  regard  to  the  factors 
described  in  paragraph  (c)  of  this 
section.  This  portion  of  the  report  shall 
include  a  set  of  recommendations  to  the 
Administrator  with  respect  to  the 
disposition  of  the  application  based 
upon  its  scientific  and  technical  merit. 
The  peer  review  panel  may  recommend 
that  an  application:  (A)  be  considered 
for  funding.  (B)  be  deferred  for  a  later 
decision,  pending  additional 
information,  or  (C)  not  be  given  further 
consideration  for  funding. 

(iii)  For  applications  recommended, 
in  accordance  with  paragraph 
{a)(3)(ii)(A)  of  this  section,  for 
consideration  for  funding,  the  peer 
review  panel  shall,  at  the  end  of  its 
deliberations,  provide  both  a  priority 
score,  based  on  the  scientific  and 
technical  merit  of  the  proposed  project, 
and  its  recommendation  regarding  the 
appropriate  project  period  and  level  of 
support  for  the  proposed  project. 

(b)  Peer  review  oj  applications  eligible 
for  review  under  section  922(d)(2)  of  the 
PHS  Act  (small  grants). 

(1)  In  accordance  with  section 
922(d)(2)  of  the  PHS  Act,  for 
applications  with  total  direct  costs  that 
do  not  exceed  the  amount  specified  in 
that  section,  hereafter,  referred  to  as 
"small  grants",  the  Administrator  may 
make  adjustments  in  the  peer  review 
procedures  established  in  accordance 
with  section  922  of  the  PHS  Act  and 
paragraph  (a)  of  this  section. 

(2)  Applications  for  small  grants  may 
be  submitted  by  the  Administrator  for 
review  by  staff  members  of  the 
Department  of  Health  and  Human 
Services  or  other  Federal  departments, 
who  are  qualified  as  peers  or  experts  in 
the  neld(s);  and/or  outside  experts  who 
are  neither  officers  nor  employees  of  the 
United  States  Government,  to  assess  the 
scientific  and  technical  merit  of  such 
applications.  Federal  and  non-Federal 
experts  will  be  selected  by  the 
Administrator  on  the  basis  of  their 
training  and  experience  in  particular 
scientific  and  technical  fields,  their 
knowledge  of  health  services  research 
and  the  application  of  research  findings, 
and  their  special  knowledge  of  the 
issue(s)  being  addressed  or  methods  and 
technology  being  used  in  the  specific 
proposal. 

(3)  The  review  criteria  set  forth  in 
paragraph  (c)  of  this  section  shall  be 
utilized  for  the  review  of  small  grants. 
The  review  may  be  performed  by 
individual  reviewers  or  a  group  of 
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reviewers  assembled  by  the 
Administrator. 

(4)  Each  reviewer  or  group  of 
reviewers  to  whom  an  application  has 
been  submitted  under  paragraph  (b)  of 
this  section  shall  make  a  written  report 
to  the  Administrator  on  each 
application.  Each  report  shall 
summarize  the  findings  of  the  review 
and  provide  recommendations  with 
regard  to  whether  the  application 
should  receive  consideration  for 
funding.  If  the  review  recommends  that 
the  apphcation  be  so  considered,  each 
reviewer  shall  provide  a  numerical 
rating  of  the  scientific  and  technical 
merit  of  the  proposed  project. 

(c)  Review  criteria.  The  review  criteria 
set  out  in  this  paragraph  (c)  apply  to 
both  applications  reviewed  by  peer 
review  panels  in  accordance  with 
paragraph  (a)  of  this  section,  and 
applications  for  small  grants  reviewed 
in  accordance  with  paragraph  (b)  of  this 
section. 

(1)  Review  criteria  for  nonconference 
grants.  In  carrying  out  a  review  under 
this  section  for  nonconference  grants, 
the  following  review  criteria  will  be 
taken  into  account,  where  appropriate: 
(i)  The  degree  to  which  the  proposed 
project  addresses  the  purposes  of  title  IX 
of  the  PHS  Act  and  section  1142  of  the 
Social  Security  .^ct,  if  applicable,  and 
any  special  AHCPR  priorities  which 
have  been  announceid  by  the 
Administrator. 

|ii)  The  signiHcance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  goals  of  the  project; 

(iii)  The  adequacy  of  the  methodology 
proposed  to  carry  out  the  project; 

(iv)  The  availaoility  of  data  or  the 
adequacy  of  the  proposed  plan  to  collect 
data  required  in  the  analyses; 

(v)  The  adequacy  and  appropriateness 
of  the  plan  for  organizing  and  carrying 
out  the  project; 

(vi)  Tne  qualifications  and  experience 
of  the  principal  investigator  and 
proposed  staff; 

(vii)  The  reasonableness  of  the  budget 
and  the  time  frame  for  the  project,  in 
relation  to  the  work  proposed; 

(viii)  The  adequacy  of  the  faciUties 
and  resources  available  to  the  grantee; 

(ix)  Where  an  application  involves 
activities  which  could  have  an  adverse 
effect  upon  humans,  animals,  or  the 
environment,  the  adequacy  of  the 
proposed  means  for  protecting  against 
or  minimizing  such  effects;  and 

(x)  Any  additional  criteria  that  may  be 
announced  by  the  Administrator  fi^m 
time  to  time  for  specific  categories  of 
grant  applications  (e.g.,  proposed 
projects  to  encourage  the  entry  of 
individuals  into  health  services 
research;  to  study  the  dissemination  of 


research  findings  and  guidelines;  and  to 
establish  research  centers)  eligible  for 
support  under  this  subpart. 

(2)  Review  criteria  for  conference 
grants.  In  carrying  out  a  review  under 
this  paragraph  (c)  for  conference  grants, 
the  following  review  criteria  will  be 
taken  into  account: 

(i)  The  degree  to  which  the  proposed 
project  addresses  the  purposes  of  title  EX 
of  the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  if  applicable,  and 
any  special  AHCPR  program  priorities 
which  have  been  armounced  by  the 
Administrator, 

(ii)  The  significance  of  the  proposed 
conference,  sp)edfically: 

(A)  The  importance  of  the  issue  or 
problem  addressed  in  the  delivery,  cost, 
quality  of,  or  access  to  health  services. 
or  a  methodological  or  technical  issue  in 
dealing  with  the  development  and 
conduct  of  health  services  research; 

(B)  The  implications  of  the 
conference's  intended  outcomes  for 
future  health  services  research,  for 
identifying  or  resolving  methodological 
problems,  and  for  organizing  and 
managing  research  activities;  and 

(C)  The  implications  of  the  conference 
for  technological  innovations  in  health 
care  communications  and  dissemination 
of  knowledge,  or  for  the  effective 
utilization  of  the  material 
communicated  and  disseminated; 

(iii)  The  design  of  the  proposed 
conference,  specifically: 

(A)  The  logic  and  soundness  of  the 
conference's  conceptual  framework; 

(B)  The  role,  composition,  and 
expertise  of  individuals  and  advisory 
groups  to  be  utilized  in  planning  or 
conducting  the  conference,  including 
the  involvement  of  the  potential  users  of 
the  information  or  other  products  of  the 
conference; 

(C)  The  reasonableness  of  the 
techniques  proposed  to  ensure 
maximum  participation  and  interaction 
among  participants,  e.g.,  discussion  in 
large  and  small  groups,  prior 
distribution  of  papers,  panels  versus 
individual  speakers,  and  periods  for 
questions  and  answers; 

(D)  The  specificity  of  the  proposed 
agenda  of  topics  to  be  addressed,  the 
proposed  speakers  and  pane!  members 
for  each  topic,  their  credentials,  and  the 
criteria  for  their  selection;  and 

(E)  The  nature  and  quality  of  the 
informational  products  to  be 
disseminated  as  a  result  of  the 
conference  (such  as  proceedings, 
research  agendas,  publications,  training 
manuals  and  other  products),  and  a  plan 
for  dissemination: 

(iv)  The  qualifications  of  the 
personnel  and  the  facilities  involved, 
specifically: 


(A)  The  experience  and  training  of  the 
applicant  indicating  the  abifity  of  the 
applicant  to  design,  organize  and  carry 
out  a  health  services  research 
conference;  and 

(B)  The  adequacy  of  the  facilities 
available  for  conducting  the  conference: 
and 

(v)  The  appropriateness  of  the 
proposed  budget,  soecifically: 

(A)  The  reasonableness  of  the  overall 
cost  of  the  conference,  given  the 
proposed  approach;  and 

(B)  The  cost  effectiveness  of  the  total 
proposed  expenditure  in  terms  of  the 
probable  value  of  the  conference  results. 

(d)  Conflict  of  interest. 

(1)  Members  of  peer  review  groups  are 
subject  to  applicable  conflict  of  interest 
statutes  and  policies,  including  the 
relevant  provisions  in  title  18  of  the 
United  States  Code  related  to  criminal 
activity.  Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch 
(5  CFR  Part  2635).  and  ExecuUve  Order 
12674  (as  modified  by  Executive  Chtier 
12731). 

(2)  In  addition  to  any  restrictions 
imposed  under  paragraph  (dXl)  of  this 
section: 

(i)  No  member  of  a  peer  review  group 
may  participate  in  or  be  present  during 
any  review  by  such  group  of  a  grant 
application  in  which,  to  the  member's 
knowledge,  any  of  the  following  has  a 
financial  interest:  (A)  the  member  or  his 
or  her  spouse,  minor  child,  or  partrwr. 

(B)  any  organization  in  which  the 
member  is  serving  as  an  officer,  director, 
trustee,  general  partner,  or  employee;  or 

(C)  any  organization  with  which  the 
member  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment  or  other  similar 
association. 

(ii)  In  the  event  any  member  of  a  peer 
review  group  or  his  or  her  spouse, 
parent,  child,  or  partner  is  ciurently  or 
expected  to  be  the  principal  investigator 
or  member  of  the  staff  responsible  for 
carrying  out  any  research  or 
development  activities  contemplated  as 
part  of  a  grant  application,  that  group  is 
disqualified  and  the  review  will  be 
conducted  by  another  group  with  the 
expertise  to  do  so.  If  there  is  no  other 
group  with  the  requisite  expertise,  the 
review  will  be  conducted  by  an  ad  hoc 
group  no  more  than  50  percent  of  whose 
members  may  be  fix)m  the  disqualified 
group.  The  composition  of  any  such  ad 
hoc  group  will  be  detennioed  in 
accordance  with  §  67.15(a)  of  this 
subpart. 

(iii)  No  member  of  a  peer  review 
group  may  participate  in  any  re\iew 
under  this  subpart  of  a  specific  grant 
appkcation  for  whidi  the  member  has 
had  c  ■  Is  expected  to  have  any  other 
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responsibility  or  involvement  (whether 
preaward  or  posts  ward)  as  an  officer  or 
employee  of  the  United  States. 

(3)  Where  permissible  under  the 
statutes,  standards,  and  order  cited  in 
paragraph  (d)(1)  of  this  section,  the 
Administrator  may  waive  the 
requirements  in  paragraph  (d)(2)  of  this 
section  if  it  is  determined  that  there  is 
no  other  practical  means  for  securing 
appropriate  expert  advice  on  a 
particular  grant  application. 

$  67. 1 6    Evaluation  and  disposition  of 
application*. 

(a)  Evaluation.  After  appropriate  peer 
review  in  accordance  with  §  67.15,  the 
Administrator  will  evaluate  applications 
recommended  for  funding,  taking  into 
consideration,  among  other  factors: 

(1)  Recommendations  made  by 
reviewers  pursuant  to  §  67.15; 

(2)  Recommendations  made  by  the 
National  Advisory  Council  for  Health 
Care  Policy,  Research,  and  Evaluation 
for  projects  subject  to  review  under  the 
Council's  charter; 

(3)  The  appropriateness  of  the  budeet; 

(4)  The  extent  to  which  the  researcn 
proposal  and  the  fiscal  plan  provide 
assurance  that  effective  use  will  be 
madetof  grant  funds; 

(5)  The  demonstrated  business 
management  capability  of  the  applicant; 

(6)  The  demonstrated  competence  and 
skill  of  the  staff,  especially  the  senior 
personnel,  in  light  of  the  scope  of  the 
project; 

(7)  The  probable  usefulness  of  the 
results  of  the  project  for  deaUng  with 
national  health  care  issues,  policies,  and 
programs;  and 

(8)  The  degree  to  which  the  proposed 
project  addresses  specific  priorities  or 
purf>oses,  which  may  be  announced  by 
the  Administrator  from  time  to  time. 

(b)  Disposition.  On  the  basis  of  the 
evaluation  of  the  application  as 
provided  in  paragraph  (a)  of  this 
section,  the  Administrator  shall:  (1)  give 
consideration  for  funding.  (2)  defer  for 

a  later  decision,  pending  additional 
information,  or  (3)  give  no  further 
consideration  for  funding,  to  any 
application  for  a  grant  under  this 
subpart;  except  that  the  Administrator 
may  not  give  consideration  for  funding 
to  an  application  which  has  not  been  so 
recommended  as  a  result  of  peer  review 
in  accordance  with  §  67.15.  A 
recommendation  against  consideration 
for  funding  shall  not  preclude 
reconsideration,  if  the  application  is 
revised,  responding  to  peer  review 
issues  and  questions,  and  resubmitted 
for  peer  review  at  a  later  date. 

$67.17    Grant  award. 

(a)  Within  the  limits  of  available 
funds,  the  Administrator  may  award 


grants  to  those  applicants  whose 
projects  are  being  considered  for 
funding,  which  in  the  judgment  of  the 
Administrator,  will  promote  best  the 
purposes  of  title  IX  of  the  PHS  Act  and 
section  1142  of  the  Social  Security  Act. 
if  applicable,  and  the  regulations  of  this 
subpart. 

(d)  The  Notice  of  Grant  Award 
specifies  how  long  the  Administrator 
intends  to  support  the  project  without 
requiring  the  project  to  recompete  for 
funds.  This  period,  called  the  project 
period,  will  usually  be  for  3-5  years, 
except  for  small  grants,  usually  1  year. 
The  project  period  as  specified  in  the 
Notice  of  Grant  Award  shall  begin  no 
later  than  9  months  following  the  date 
of  the  award,  except  that  the  project 
period  must  begin  in  the  same  fiscal 
year  as  that  fi-ora  which  funds  are  being 
awarded. 

(c)  Upon  request  from  the  grantee, 
PHS  grants  policy  permits  an  extension 
of  the  project  period  for  up  to  12  months 
when  more  time  is  needed  to  complete 
the  research.  The  Administrator  may 
approve  an  additional  extension  of  time 
based  on  appropriate  written 
justification  submitted  by  the  grantee 
prior  to  the  completion  of  the  project 
period. 

(d)  Generally,  a  grant  will  be  for  1 
year  and  subsequent  continuation 
awards  will  be  for  1  year  at  a  time.  A 
grantee  must  submit  a  separate 
application  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  the  funding  level  of  such 
awards  will  be  made  after  consideration 
of  such  factors  as  the  grantee's  progress 
and  management  practices  and  the 
availability  of  funds.  In  all  cases, 
continuation  awards  require  a 
determination  by  the  Administrator  that 
continuation  is  in  the  best  interest  of  the 
Federal  Government. 

(e)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant    ~ 
commits  or  obligates  the  Federal 
Government  in  any  way  to  make  any 
additional,  supplemental,  continuation, 
or  other  award  with  respect  to  any 
approved  application. 

(0  Small  grants.  For  particular 
categories  of  small  grants,  such  as 
dissertation  researdh  support,  the 
Administrator  may  establish  a  limit  on 
total  direct  costs  that  is  less  than  the 
amount  specified  in  section  922(d)(2)  of 
the  PHS  Act.  Any  such  categorical 
limits  will  be  aimounced  in  advance  of 
the  deadline  for  receipt  of  applications 
for  such  small  grants. 

(g)  Supplemental  awards,  (l)  Except 
for  small  grants,  where  the  award  of  a 
supplemental  grant(s)  would  result  in 
supplemental  awards  in  the  aggregate 


that  exceed  20  percent  of  the  approved 
direct  costs  of  the  project  during  the 
project  period,  the  Administrator  will 
obtain,  to  the  extent  possible,  the  views 
of  the  peer  review  group  that  evaluated 
the  initial  application,  prior  to  making 
any  such  award.  A  supplemental  award 
for  preparation  of  data  in  suitable  form 
for  transmittal  in  accordance  with 
§  67.21  shall  be  excluded  from  the  20 
p)ercent  aggregate.  Supplemental  grants 
that  would  exceed  the  20  percent  limit 
or  that  request  an  increase  in  funds  to 
support  an  expansion  or  change  in  the 
scope  of  the  project  will  be  reviewed  as 
competing  supplemental  grants  in 
accordance  with  §  67.15(a). 

(2)  In  the  case  of  small  grants, 
reviewed  in  accordance  with  section 
922(d)(2)  of  the  PHS  Act  and  §  67.15(b), 
the  Administrator  will  not  approve  a 
supplemental  award  during  the  project 
period  (excluding  any  supplemental 
award  for  preparation  of  data  in  suitable 
form  for  transmittal  in  accordance  with 
§  67.21)  that  will,  in  the  aggregate, 
exceed  10  percent  of  the  approved 
direct  costs  of  the  project. 

(h)  Noncompeting  continuation 
awards.  Each  project  with  a  project 
period  in  excess  of  2  years  and  with 
direct  costs  over  the  project  period  in 
excess  of  the  amount  specified  in 
section  922(d)(2)  will  be  reviewed 
during  the  second  budget  period  and 
during  each  subsequent  budget  period 
(except  for  the  last  budget  period  of  the 
project  period)  by.  if  possible,  at  least 
two  members  of  the  peer  review  group 
that  reviewed  the  initial  proposal  or 
individuals  who  participated  in  that 
review.  Such  individuals  shall  review 
the  application  for  continuation  support 
and  make  recommendations  to  the 
Administrator  concerning  the 
disposition  of  the  application  based 
upon  evaluation  of: 

(1)  The  progress  of  the  project  in 
meeting  project  objectives; 

(2)  The  appropriateness  of  the 
management  of  the  project  and 
allocation  of  resources  within  the 
project; 

(3)  The  adequacy  and  appropriateness 
of  the  plan  for  carrying  out  the  project 
during  the  budget  period  in  light  of  the 
accomplishments  during  previous 
budget  periods;  and 

(4)  The  reasonableness  of  the 
proposed  budget  for  the  subsequent 
budget  period. 

§67.18    Use  o(  project  funds. 

Grant  funds  must  be  spent  solely  for 
carrying  out  the  approved  project  in 
accordance  with  the  PHS  Act,  section 
1142  of  the  Social  Security  Act  (if 
applicable),  the  regidations  of  this 
subpart,  the  terms  and  conditions  of  the 
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award,  and.  in  particular,  the  applicable 
•    cost  principles,  prescribed  in  subpart  Q 
of  45  CFR  part  74,  or  in  45  CFR  part  92 
for  Stale  and  local  government  grantees. 

§  67.19    Other  applicable  regulations. 

Several  other  regulations  apply  to 
grants  under  this  subpart.  These 
include,  but  are  not  limited  to: 
42  CFR  Part  50  Subpart  A— 

Responsibility  of  PHS  awardee  and 

applicant  institutions  for  dealing  with 

and  reporting  possible  misconduct  in 

science 
42  CFR  Part  50  Subpart  I>-Public 

Health  Service  grant  appeals 

procedure 
37  CFR  Part  401— Inventions  and 

patents 
45  CFR  Part  16— Procedures  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  Part  46 — Protection  of  human 

subjects 
45  CFR  Part  74— Administration  of 

grants 
45  CFR  Part  75— Informal  grant  appeals 

procedures 
45  CFR  Part  76 — Govemmentwide 

debarment  and  suspension 

(nonprocurement)  and 

govemmentwide  requirements  for 

drugfree  workplace  (grants) 
45  CFR  Part  80— Nondiscrimination 

under  programs  receiving  Federal 

assistance  through  the  Department  of 

Health  and  Human  Services 

effectuation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964 
45  CFR  Part  81— Practice  and  procedure 

for  hearings  under  Part  80  of  this  title 
45  CFR  Part  84 — Nondiscrimination  on 

the  basis  of  handicap  in  programs  and 

activities  receiving  or  benefiting  from 

Federal  financial  assistance 
45  CFR  Part  86 — Nondiscrimination  on 

the  basis  of  sex  in  education  programs 

and  activities  receiving  or  benefiting 

from  Federal  financial  assistance 
45  CFR  Part  91— Nondiscrimination  on 

the  basis  of  age  in  HHS  programs  or 

activities  receiving  Federal  financial 

assistance 
45  CFR  Part  92— Uniform  administrative 

requirements  for  grants  and 

cooperative  agreements  with  State 

and  local  governments 
45  CFR  Part  93— New  restrictions  on 

lobbying 

§67.20    Confidentiality. 

The  confidentiality  of  information 
obtained  by  a  grantee  in  conducting 
activities  under  this  subpart  is  protected 
by  section  903(c)  of  the  PHS  Act. 
Specifically: 

I     (a)  No  information  obtained  in  the 
course  of  conducting  activities 
j  supported  under  this  subpart,  if  the 
[entity  or  individual  supplying  the 


information  or  described  in  it  is 
identifiable,  may  be  used  for  any 
purpose  other  than  the  purpose  for 
which  it  was  supplied,  unless  the 
identifiable  entity  or  individual 
supplying  the  information  or  described 
in  it  has  consented  to  such  other  use,  in 
the  recorded  form  and  manner  as  the 
Administrator  may  require;  and 

(b)  No  information  obtained  in  the 
course  of  activities  supported  under  this 
subpart  may  be  published  or  released  in 
other  form  if  the  individual  who 
supplied  the  information  or  who  is 
described  in  it  is  identifiable,  unless 
such  individual  has  consented,  in  the 
recorded  form  and  manner  as  the 
Administrator  may  require,  to  such 
publication  or  release. 

(c)  The  provisions  of  this  section  are 
applicable  to  any  person  who  might 
obtain  such  information  in  the  course  of 
working  on  a  grant  application  or  grant 
award,  including  Federal  employees 
and  peer  reviewers. 

S  67.21    Control  of  data  and  availability  of 
publications. 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  the  award  and 
subject  to  the  confidentiality 
requirements  of  section  903(c)  of  the 
PHS  Act,  section  1142(d)  of  the  Social 
Security  Act  and  §67.20  of  this  subpart: 

(a)  All  data  collected  or  assembled  for 
the  purposes  of  carrying  out  health 
services  research,  demonstration, 
evaluation,  or  dissemination  projects 
supported  under  this  subpart  shall  be 
made  available  to  the  Administrator, 
upon  request: 

(b)  All  publications,  reports,  papers, 
statistics,  or  other  materials  developed 
from  work  supported,  in  whole  or  in 
part,  by  an  award  made  under  this 
subpart  must  be  submitted,  in   . 
accordance  with  the  terms  and 
conditions  of  the  award,  to  the 
Administrator  in  a  timely  manner.  All 
publications  must  include  an 
acknowledgement  that  such  materials 
are  the  results  of,  or  describe,  a  grant 
activity  supported  by  AHCPR; 

(c)  The  AHCPR  retains  a  royalty-free, 
non-exclusive,  and  irrevocable  license 
to  reproduce,  publish,  use,  or 
disseminate  any  copyrightable  materials 
developed  in  the  course  of  or  under  a 
grant,  for  any  purpose  consistent  with 
AHCPR's  statutory  responsibilities,  and 
to  authorize  others  to  do  so;  and 

(d)  Except  for  identifying  information 
protected  by  section  903(c)  of  the  PHS 
Act,  the  Administrator,  as  appropriate, 
will  make  information  available  and 
disseminate  such  information  and 
materials  on  as  broad  a  basis  as 
practicable  and  in  such  form  as  to  make 
them<as  useful  as  possible  to  a  variety 


of  audiences,  including  consumers, 
health  policymakers,  educators,  and 
practitioners. 

§67.22    Additional  conditions. 

The  Administrator  may,  with  respect 
to  any  grant  awarded  under  this  subpart, 
impose  additional  conditions  prior  to  or 
at  the  time  of  any  award  when  in  the 
Administrator's  judgment  such 
conditions  are  necessary  to  assure  or 
protect  advancement  of  the  approved 
project,  the  interest  of  the  public  health, 
or  the  conservation  of  grant  funds. 

Subpart  B— Peer  Review  of  Contracts 
lor  Health  Services  Research, 
Evaluation,  Demonstration,  and 
Dissemination  Projects 

§67.101    Purpose  and  scope. 

(a)  The  regulations  of  this  subpart 
apply  to  the  peer  review  of  contracts 
under: 

(1)  Title  DC  of  the  Public  Heahh 
Service  Act  to  support  research, 
evaluations,  guideline  development, 
demonstrations,  and  dissemination 
projects,  including  conferences,  on 
health  care  services  and  systems  for  the 
delivery  of  such  services. 

(2)  Section  1142  of  the  Social  Security 
Act  to  support  research  on  the 
outcomes,  effectiveness,  and 
appropriateness  of  health  care  services 
and  procedures,  including,  but  not 
limited  to.  evaluations  of  alternative 
services  and  procedures,  projects  to 
improve  methods  and  data  bases  for 
outcomes  research,  dissemination  of 
research  information  and  clinical 
guidelines,  conferences,  and  research  on 
dissemination  methods. 

(b)  The  regulations  of  this  subpart 
incorporate  provisions  with  respect  to 
confidentiality  of  research  data,  control 
of  data,  and  availability  of  information. 

§67.102    Definitions 

Contract  proposal  means  a  written 
offer  to  enter  into  a  contract,  submitted 
to  a  contracting  officer  by  an  individual 
or  non-Federal  organization,  and 
including  at  a  minimum  a  description  of 
the  nature,  purpose,  duration,  cost  of 
project  and  methods,  personnel,  and 
facilities  to  be  utilized  in  carrying  it  out. 

Peer  review  group  means  a  panel  of 
experts,  as  required  by  section  922(c)  of 
the  PHS  Act,  established  to  conduct 
technical  and  scientific  review  of 
contract  proposals  and  to  make 
recommendations  to  the  Administrator 
regarding  the  merits  of  such  proposals. 

Request  for  proposals  means  a 
Government  solicitation  to  prospective 
offerors,  under  procedures  for 
negotiated  contracts,  to  submit  a 
proposal  to  fulfill  specific  agency 
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requirements  based  on  terms  and 
conditions  defined  in  the  solicitation, 
"^he  solicitation  contains  info.-mation 
sufHcient  to  enable  all  offerors  to 
prepare  compotitive  proposals,  and  is  as 
complete  as  possible  with  respect  to:  the 
nature  of  work  to  be  performed; 
descriptions  and  specifications  of  items 
to  be  delivered;  performance  schedule; 
special  requirements,  clauses  or  other 
circumstances  affecting  the  contract; 
and  evaluation  criteria  by  which  the 
proposals  will  be  evaluated. 

§67.103    Peer  rovtew  of  contract 
proposals. 

(a)  Peer  review  of  contract  proposals. 
All  contract  proposals  for  support  under 
this  subpart  will  be  submitted  by  the 
Administrator  for  review  to  a  peer 
review  group,  as  required  in  section 
922(a)  of  the  PHS  Act.  Proposals  will  be 
reviewed  in  accordance  with  the 
Federal  Acquisition  Regulations  and  the 
Health  and  Human  Services  Acquisition 
Regulations  (48  CFR  chapters  I  and  III) 
and  the  requirements  of  the  pertment 
Request  for  Proposal. 

(b)  Establishment  of  peer  review 
group.  In  accordance  with  section  922(c) 
of  the  PHS  Act,  the  Administrator  shall 
establish  such  peer  review  groups  as 
may  be  necessary  to  review  all  contrad 
proposals  submitted  (c  AHCPR. 

(c)  Composition  of  peer  review  groups. 
The  peer  review  groups  shall  be 
composed  of  individuals,  in  accordance 
with  section  922(r)  of  the  PHS  Act.  as 
amended,  who  by  virtue  of  their  training 
or  experience  are  eminently  qualified  to 
carry  out  the  duties  of  such  a  peer 
review  group.  Officers  and  employees  of 
the  United  States  may  not  constitute 
more  than  25  percent  of  the  membership 
of  any  such  group.  Such  officers  and 
employees  may  not  receive 
compensation  for  service  on  such 
groups  in  addition  to  the  compensation 
otherwise  received  for  duties  carried  out 
as  such  officers  and  employees. 
Members  of  the  peer  review  group  will 
be  selected  based  upon  their  training  or 
e.xperience  in  relevant  scientific  and 
technical  fields,  taking  into  account, 
among  other  factors: 

(1)  The  level  of  formal  education  (e.g  , 
R.N.,  M.A.,  M  D.,  Ph.D.)  completed  by 
the  individual  or.  as  appropriate,  the 
individual's  pertinent  experience  and 
expertise; 

(2)  The  extent  to  which  the  individual 
has  engaged  in  relevant  research,  the 
capacities  (e.g..  principal  investigator, 
assistant)  in  which  the  individual  has 
done  so.  and  the  quality  of  such 
research; 

(3)  The  extent  of  fhe  professional 
recognition  received  by  the  individual 
as  reflected  by  awards  and  other  honors 


received  from  scientific  and 
professional  organizations  outside  the 
Department  of  Health  and  Human 
Services; 

(4)  The  need  of  the  peer  review  group 
to  include  within  its  membership 
experts  from  various  areas  of 
specialization  within  relevant  scientific 
and  technical  fields;  and 

(5)  Appropriate  representation  based 
on  gender,  racial/ethnic  origin,  and 
geography,  to  the  extent  practicable. 

(d)  Term  of  peer  review  group 
members.  Notwithstanding  section 
922(c)(3)  of  the  PHS  Act.  members  of 
peer  review  groups  appointed  to  review 
contract  proposals  will  be  appointed  to 
such  groups  for  a  limited  period  of  time, 
such  as  on  an  annual  basis,  or  until  the 
peer  review  of  the  contract  proposals  is 
completed  as  specified  in  the  group's 
charter,  or  until  the  expiration  of  the 
contract(s)  awarded  as  a  result  of  the 
peer  review. 

(e)  Conflict  of  interest. 

(1)  Members  of  peer  review  groups  are 
subject  to  applicable  conflict  of  interest 
statutes  and  policies,  including  the 
relevant  provisions  in  title  18  of  the 
United  States  Code  related  to  criminal 
activity,  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  and  (5  CFR  part  2635)  and 
Executive  Order  12674  (as  modified  by 
Executive  Order  12731). 

(2)  In  addition  to  any  restrictions 
imposed  under  paragraph  (e)(1)  of  this 
se<.tion: 

(i)  No  member  of  a  peer  review  group 
may  participate  in  or  be  present  during 
any  review  by  such  g.'-oup  of  a  contract 
proposal  in  which,  to  the  members 
knowledge,  any  of  the  following  has  a 
financial  interest:  (A)  The  member  or 
his  or  her  spouse,  minor  child,  or 
partner;  (B)  any  organization  in  which 
the  member  is  serving  as  an  officer.   , 
director,  trustee,  general  partner,  or 
employee;  or  (C)  any  organization  with 
which  the  member  is  negotiating  or  has 
any  arrangement  concerning  prospective 
employment  or  other  similar 
association. 

(ii)  In  the  event  any  member  of  a  peer 
review  group  or  his  or  her  spouse, 
parent,  child,  or  partner  is  currently  or 
expected  to  be  the  project  director  or 
meml)er  of  the  staff  responsible  for 
carrying  out  any  contract  requirements 
as  specified  in  the  contract  proposal, 
that  group  is  disqualified  and  the  review 
will  be  conducted  by  another  group 
with  the  expertise  to  do  so.  If  there  is 
no  other  group  with  the  requisite 
expertise,  the  review  will  be  conducted 
by  an  ad  hoc  group  no  more  than  50 
percent  of  whose  members  may  be  from 
the  disqualified  group.  The  composition 
of  any  such  ad  hoc  group  will  be 


detei-mined  in  accordance  with  §67.103  . 
of  this  subpart. 

§67.104    Confidentiality. 

Information  obtained  by  a  Federal 
employee,  peer  reviewer,  or  contractor 
in  the  course  of  conducting  AHCPR 
contract  activities  is  protected  by 
section  903(c)  of  the  PHS  Act. 
Specifically: 

(a)  No  information  obtained  in  the 
course  of  conducting  AHCPR  contract 
activities,  if  the  entity  or  individual 
supplying  the  information  or  de.scribed 
in  it  is  identifiable,  may  be  used  for  any 
purpose  other  than  the  purpo.se  for 
which  it  was  supplied,  unless  the 
identifiable  entity  or  individual  ' 
supplying  the  information  or  described 

in  it  has  consented  to  such  other  use,  in 
the  recorded  form  and  manner  as  t.Ke 
Administrator  may  require;  and 

(b)  No  information  obtained  in  the 
course  of  conducting  AHCPR  contract 
activities  under  this  subpart  may  be 
published  or  released  in  other  form  if 
the  individual  who  supplied  the 
information  or  who  is  described  in  it  is 
identifiable,  unless  such  individual  has 
consented,  in  the  recorded  form  and 
manner  as  the  Administrator  may 
require,  to  such  publication  or  relea.se 

§  67. 1 05    Control  of  data  and  avallatsllity  of 
publications. 

(a)  Data  will  be  collected,  maintained, 
and  supplied  as  provided  in  each 
contract  subject  to  the  confidentiality 
requirements  of  section  903(c)  of  the 
PHS  Act,  .section  1142(d)  of  the  Social 
Security  Act.  and  §67.104  of  this 
subpart; 

(b)  .Ml  publications,  reports,  papers, 
statistics,  or  other  materials  developed 
from  work  supported  in  whole  or  inpart 
by  contracts  under  title  IX  of  the  PHS 
Act  and  section  1142  of  the  Social 
Security  Act.  if  applicable,  must  be 
submitted  to  the  Administrator  in 
accordance  with  the  terms  of  the 
contract.  All  publications  must  include 
an  acknowledgement  that  such 
materials  are  the  results  of,  or  describe, 
a  contractual  activity  supported  by 
AHCPR; 

(c)  In  accordance  with  48  CFR  part 
52.227-14  and  except  as  otherwise 
specified  in  the  contract.  AHCPR  has 
the  license  to  use.  disclose,  reproduce, 
prepare  derivative  works  from, 
distribute  copies  to  the  public,  and 
perform  publicly  and  display  publicly 
any  copyrightable  materials  produced 
under  a  contract  for  any  purpose 
consistent  with  AHCPR's  statutory 
responsibilities,  and  to  have  or  permit 
others  to  do  so;  and 

(d)  Except  for  identifying  information 
protected  by  section  903(c)  of  the  PHS 
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Act,  the  Administrator,  as  appropriate, 
will  make  information  provided  in 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section  available,  and 
disseminate  such  information  and 


materials  on  as  broad  a  basis  as 
practicable  and  in  such  form  as  to  make 
them  as  useful  as  possible  to  a  variety 
of  audiences,  including  consumers, 


health  policymakers,  educators,  and 
practitioners. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart15 

RIN:  1018-AB93 

Importation  of  Exotic  Wild  Birds  to  the 
United  States;  Final  Rule  Implementing 
the  Wild  Bird  Conservation  Act  of  1992 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACnON:  Final  rule. 

SUMMARY:  On  October  23. 1992.  the 
Wild  Bird  Conservation  Act  of  1992 
(WBCA)  was  signed  into  law.  the 
purpcses  of  which  include  promoting 
the  conservation  of  exotic  birds  by: 
ensuring  that  all  imports  into  the  United 
States  of  species  of  exotic  birds  are 
biologically  sustainable  and  not 
detrimental  to  the  species;  ensuring  that 
imported  birds  are  not  subject  to 
inhumane  treatment  during  capture  and 
transport:  and  assisting  wild  bird 
conservation  and  management  programs 
in  countries  of  origin.  This  final  rule 
implements  the  prohibitions  stipulated 
in  the  WBCA  and  provides  permit 
requirements  and  procedures  for  some 
allowed  exemptions.  This  rule  also 
replaces  the  feather  importation  quota 
regulations. 

EFFECTIVE  DATE:  This  rule  is  effective 
November  16.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Susan  S.  Lieberman,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  N.  Fairfax  Dr.,  room 
420C,  Arlington.  VA  22203.  telephone 
(703) 358-2093. 

SUPPLEMENTARY  INFORMATION:  This  rule 
implements  some  aspects  of  the  Wild 
Bird  Conservation  Act  (WBCA).  which 
was  signed  into  law  on  October  23, 
1992.  The  WBCA  limits  or  prohibits 
imports  of  exotic  bird  species  to  ensure 
that  their  populations  are  not  harmed  by 
trade.  It  also  encourages  wild  bird 
conservation  programs  in  countries  of 
origin  by  both  ensuring  that  ail  trade  in 
such  species  involving  the  United  States 
is  biologically  sustainable  and  not 
detrimental  to  the  species,  and  by 
creating  an  Exotic  Bird  Conservation 
Fund  to  provide  conservation  assistance 
in  countries  of  origin.  The  effects  of  the 
WBCA.  which  this  nile  implements,  are 
as  follows: 

The  WBCA  covers  the  importation  of 
;ll  bird  species  not  indigenous  to  the  50 
United  States  and  the  District  of 
Columbia,  while  exempting  the 
following  bird  families  from  its 
provisions:  Phasianidae.  Numididae, 
Cracidae,  Meieagrididae.  Megapodiidae, 


Anatidae.  Struthionidae,  Rheidae, 
Dromaiinae.  and  Gruidae.  based  on 
'•Reference  List  of  the  Birds  of  the 
World"  by  Morony.  Bock,  and  Farrand 
(1975). 

An  immediate  moratorium,  effective 
October  23.  1992.  was  established  on 
the  importation  often  species  of  wild 
birds  of  particular  concern  that  are 
listed  in  Appendix  11  of  the  Convention 
on  International  Trade  in  Endangered 
Species  (QTES).  two  of  which  were 
moved  to  Appendix  I  at  the  March  1992 
CITES  meeting.  The  prohibition  on 
importation  of  those  species  was 
announced  in  the  Federal  Register  of 
Decemlwr  4,  1992  (57  FR  57510). 

During  the  one-year  delay  period  from 
October  23.  1992.  to  October  22.  1993. 
there  has  been  a  maximum  number  of 
individuals  of  any  CITES-listed  bird 
species  that  can  be  imported.  That 
quota,  equal  to  the  number  imported 
during  the  last  year  for  which  the 
Service  had  complete  data  (1991).  was 
announced  in  the  Federal  Register  of 
December  4,  1992  (57  FR  57510). 

A  notice  published  on  March  30.  1993 
(58  FR  16644)  solicited  public 
comments  and  announced  a  public 
meeting,  held  April  15-16. 1993,  to 
receive  input  from  the  public  in  the 
development  of  regulations  to 
implement  some  of  the  provisions  of  the 
WBCA.  Useful  input  was  received  from 
a  broad  cross-section  of  interested 
members  of  the  public  who  participated 
in  the  meeting  and  submitted  comments 
in  writing;  that  input  was  utilized  in 
developing  this  rule.  A  notice  published 
on  April  16,  1993,  (58  FR  19840) 
announced  species  for  which  the  quota 
had  been  met  and  no  further  individual 
birds  could  be  imported. 

On  August  12, 1993  the  Service 
published  a  proposed  rule  (58  FR 
42926)  which  proposed  regulations 
implementing  the  prohibitions 
stipulated  in  the  WBCA  and  provided 
permit  requirements  and  procesiures  for 
some  allowed  exemptions.  That  rule 
also  proposed  to  replace  the  feather 
importation  quota  regulations  and  gave 
notice  that  comments  must  be  received 
by  September  13,  1993.  in  order  to  be 
assured  consideration. 

Effective  October  23, 1993,  imports  of 
all  CITES-listed  birds  are  prohibited, 
except  for  species  included  in  an 
approved  list,  or  for  which  an  import 
permit  has  been  issued.  The  approved 
list  will  include  species  (by  country) 
and/or  specific  captive-breeding 
facilities.  The  Service  will  publish  a 
proposed  rulemaking  establishing  the 
criteria  for  adopting  the  approved  list  in 
the  very  near  future.  The  Se:-vice  also 
has  the  emergency  authority  to  suspend 


imports  of  any  CITES-listed  bird  species 
at  any  time  based  on  a  series  of  criteria. 
The  WBCA  authorizes  the  Service  to 
issue  permits  for  the  importation  of 
individual  birds  from  otherwise 
prohibited  species  for  the  following 
purposes  (after  required  findings  are 
made):  (1)  Scientific  research:  (2) 
personally  owned  pets  of  individuals 
returning  to  the  United  States  after 
being  out  of  the  country  for  at  least  a 
year;  (3)  zoological  breeding  or  display 
programs;  and  (4)  cooperative  breeding 
programs  designed  to  promote  the 
conservation  of  the  species  and 
maintain  the  species  in  the  wild,  as  long 
as  such  programs  are  developed  and 
administered  by  organizations  meeting 
certain  standards.  This  final  rule 
finalizes  the  proposals  made  in  the 
Federal  Register  of  August  12, 1993, 
with  some  modifications  based  on 
comments  received  and  further  analysis 
by  the  Service. 

Regulatory  Schedule 

This  rule  replaces  CFR  part  15  so  that 
it  relates  only  to  implementation  of  the 
Wild  Bird  Conservation  Act.  There  is 
regulatory  text  for  the  following 
subparts:  subpart  A  (Introduction  and 
General  Provisions),  subpart  B 
(Prohibitions  and  Requirements),  and 
subpart  C  (Permits  and  Approval  of 
Cooperative  Breeding  Programs).  It  is 
the  Service's  intent  to  propose  text  for 
subparts  D  (Approved  list  of  species) 
and  E  (Qualifying  foreign  breeding 
facilities)  in  the  near  future,  and  to 
propose  text  for  subpart  F  (Prohibited 
non-CITES  species)  not  long  thereafter. 

Comments  and  Information  Received 

Comments  were  received  from  73 
organizations  and  private  individuals, 
including  2  Universities,  5  conservation 
and/or  animal  welfare  organizations 
(including  1  submission  representing  14 
organization.s),  6  zoos  or  zoological 
organizations,  1  importer,  1 
representative  of  the  pet  industry,  2 
private  companies,  19  bird  breeders  or 
avicultural  organizations  (one  of  which 
submitted  24  form  letters),  and  37     ■ 
private  individuals. 

Comments  of  a  General  Nature 

Several  commenters  supported  the 
permit  provisions  of  the  proposed  rule 
in  their  entirety,  whereas  others  had 
specific  concerns  that  are  addressed  in 
the  discussion  of  comments  received, 
below.  In  reference  to  permit 
application  and  issuance  requirements, 
several  commenters  considered  the 
proposed  rule  to  be  excessive  and/or 
burdensome.  It  was  not  the  Service's 
intention  to  be  either  excessive  or 
burdensome,  but  rather  to  fully  clarify 
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the  information  required  to  be 
submitted  in  order  to  facih'tate  the 
Service's  making  the  required  findings 
under  the  law,  and  to  expedite  the 
permit  issuance  process.  In  many  cases 
in  its  past  experience  the  Service  has 
found  that  permit  applicants  submit 
minimal  information,  and  io  order  to 
make  the  necessary  findings,  the  Service 
must  write  back  to  applicants  for  further 
information.  The  proposed  rule 
intended  to  provide  the  public  with  a 
full  view  as  to  what  information  is 
necessary.  The  Service,  in  analyzing  ail 
comments  received,  agrees  that  some  of 
the  permit  application  and  issuance 
requiraments  may  appear  too  restrictive 
or  burdensome,  and  has  modified  them 
accordingly.  The  Service  notes,  that  in 
order  to  make  a  finding  of  non- 
detriment  to  a  species'  survival  in  the 
wild,  or  whether  or  not  a  cooperative 
breediirg  program  benefits  a  species' 
conservation,  a  stricter  test  will  be 
applied  for  species  listed  in  Appendix 
I  of  the  Convention  than  for  Appendix 
n  or  ni  species.  The  Service  agrees  with 
some  conunenters  who  noted  that  the 
information  it  proposed  to  be  required, 
while  appropriate  for  endangered  or 
Appendix  I  species,  may  not  be  as 
necessary  for  Appendix  n  species.  The 
Service  has  modified  the  rule 
accordingly,  by  eliminating  some 
proposed  requirements  and  modifying 
others  to  include  language  such  as  "as 
appropriate"  or  "when  applicable."  to 
provide  more  flexibility  to  both  the 
public  and  the  Service. 

Feather  Import  Quotas:  Elimination  of 
Rule 

This  ruie  eliminates  regulations 
currently  in  50  CFR  part  15.  which 
implement  feather  import  quotas 
contained  in  the  Tariff  Classifiration 
Act  of  1962  (19  U.S.C.  1202).  The 
previous  regulations  in  50  CFR  part  15 
contained  three  subparts  regulating  the 
importarion  of  skins  beering  feathers  of 
the  mandarin  duck,  a  jungle  fowl,  and 
six  species  of  pheasants,  under  the 
authority  of  the  Tariff  Classification  Act 
of  1962j  Ihf  s«  regulations  were  last 
amended  in  January,  1974  (39  FR  IIBS). 
The  Service  believes  th«t  those  feather 
import  quota  regulations  are 
unnecessary  and  wasteful  of 
goveninient  and  private  resources,  with 
no  benefit  to  wildhfe  species.  The 
Service  notes  there  are  a  number  of 
other  laws  and  regulations  that  protect 
species  of  birds  for  which  there  is  cause 
for  concern  and  for  which  importation 
of  skins  bearing  feathers  cou>d  be  of 
concern.  These  laws  inchide  the  Lacey 
Act  Amendments  of  1981.  the  Migratory 
Bird  Treaty  Act,  the  Bald  and  Golden 
Eagle  Protection  Act.  the  Eodai^ered 


Species  Act.  and  CITES.  The  Service 
notes  that  the  regulations  in  50  CFR  pert 
15.  and  the  Tariff  Classification  Act. 
were  passed  prior  to  llw  signing  ai'id 
implementation  by  the  United  Sutes  of 
the  QTES  treaty.  The  feather  import 
regulations  that  are  hereby  repealed 
prohibited  the  importation  of  feathers  of 
two  species  that  are  listed  in  the  CITES 
Appendices;  Callus  sonnerati  and 
Crossoptilon  nwntchuncuai  were  listed 
in  CITES  Appendix  II  and  1. 
respectively,  in  197S.  The  Service 
believes  that  if  there  were  any 
conservation  concern  regarding  trade  in 
feathers  of  the  other  spedes  listed  in  50 
CFR  part  15,  the  govemnient  authorities 
responsible  could  have  proposed  their 
listing  in  the  CITES  Appendices.  There 
were  no  comments  in  opposition  to  this 
proposal,  and  one  in  support. 

Renumbering  of  50  CFR  Part  75 

The  Service  hereby  includes  the 
regulations  implementing  the  VVBCA  in 
50  CFR  part  15.  The  Service  hereby 
eliminates  those  three  subparts 
regulating  the  importation  of  skins 
bearing  feathers  of  the  mandarin  duck, 
a  jungle  fowl,  and  six  species  of 
pheasants,  and  includes  the  regulations 
Implementing  the  W'BCA  in  50  CFR  part 
15  subparts  A-F. 

Comments  Pertaining  to  Subpart  A — 
Wild  Bird  Conservation  Act: 
Introduction  and  Gerterat  Provisions 

Comments  Pertaining  to  Section  15.1: 
Purpose  of  Regulations 

This  section  outlines  the  ger>eral 
purpose  of  the  regulations  In  50  CFR 
part  15,  which  apply  to  all  specie*  of 
exotic  birds  as  defined  in  this  suhpeit. 
No  comments  were  received  on  this 
section. 

Comments  Pertaining  to  Section  15.2: 
Scope  of  Regulations 

This  section  clarifies  that  all  of  the 
requirements  of  part  15  are  in  addition 
to  the  existing  requirements  in  parts  13 
and  14.  part  17  (species  hsted  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  {ESA»,  part  21 
(Migratory  Bird  Treaty  Act)  and  part  23 
(species  listed  in  the  Appendices  to  the 
Convention  on  International  Trade  in 
Endangered  Species).  1  hus,  for 
example,  in  addition  to  the 
requirements  of  part  15  relating  to  the 
Wild  Bird  Conservation  Act  fWBC^), 
importation  of  a  species  of  Isrd  hsted  in 
CITES  Appendix  I  would  still  require  a 
CITES  Appendix  I  import  permit  and  be 
required  to  comply  with  the 
requirements  of  50  CFR  part  23.  One 
application  will  suifkc  for  both  sets  of 
requirements,  asid  ooe  pemif  will  be 


issued  covering  CITES.  ESA,  and  Wild 
Bird  Conservation  Act  requiremetrts,  as 
is  now  done  for  imports  requiring  both 
QTtS  and  ESA  permits.  Two 
commenters  supported  this  intent  of  the 
Service,  while  one  also  reov>ested  thai 
the  Service  require  througli  these 
regulations  that  penniu  be  issued 
within  30  days,  and  approval  of 
cooperative  breeding  programs  within 
60  days.  It  is  the  Service's  iuteot  to 
process  all  applications  as  expeditiously 
as  possible.  The  Service  cannot, 
however,  impose  a  regulatory  time 
frame  within  which  permits  or 
approvals  for  cooperative  breeding 
programs  will  be  issued,  as  the 
processing  time  depends  on  the 
completeness  of  an  application,  whether 
the  Service  needs  further  information 
from  an  applicant,  the  Service's  ability 
to  make  the  required  findings,  and 
financial  and  personnel  resources 
available  to  the  relevant  Service  offices 
In  the  case  of  permit  applications 
involving  birds  removed  from  the  wild, 
and  particularly  when  the  species  is 
listed  in  Appendix  1,  a  finding  of  non- 
detriment  to  the  wild  application  is 
particularly  critical,  dependent  on 
information  from  a  wid*  range  of 
sources,  and  often  more  time 
consuming.  The  Service  encourages 
applicants  to  provide  all  of  the 
information  necessary  to  make  the 
required  findings. 

Comments  Pertaining  to  Section  15.3: 
Definitions 

This  section  defines  a  Dumber  of 
terms  used  in  part  15.  The  definitions  in 
parts  10  and  23  of  50  CFR,  unless 
defined  herein,  also  apply.  The 
definitions  of  exotic  bird,  person, 
spef.ies.  and  United  States  are  taken 
directly  out  of  the  text  of  the  WBCA. 
One  comroenter  explicitly  supported  the 
definitions  as  proposed. 

Regarding  the  definition  of  exotic 
bird,  one  commenter  (on  behalf  of  14 
organizations)  requested  that  the  Service 
not  exempt  from  the  provisions  of  the 
WBCA  exotic  birds  in  the  families 
Phasianidae,  Numididae,  Cracidae, 
Meleagrididae,  Megapodiidae,  Anatidae. 
Struthionidae,  Rheidae,  Dromairnae. 
and  Cruidae.  Another  commenter 
requested  that  only  some  species  in 
those  femilies  be  exempted  from  the 
provisions  of  the  WBCA.  While 
arguments  given  for  not  exempting  some 
species  in  those  families  may  be  valid, 
the  statute  itself  provides  that 
exemption,  and  the  Service  cannot  by 
regulation  make  the  WBCA  applicable 
to  species  that  Congress  explicitly  in  the 
law  decided  to  exempt  from  the  statute's 
provisions.  Artother  commenter 
requested  that  two  addifiona)  families  of 


60526    Federal  Register  /  Vol.  58.  No.  219  /  Tuesday.  November  16.  1993  /  Rules  and  Regulations 


birds  (Accipitridae  and  Falconidae)  be 
exempted  from  the  provisions  of  the 
VVBCA  through  this  definition  of  exotic 
bird,  in  order  to  facilitate  their 
importation.  The  Service  cannot  exempt 
entire  families  of  birds  that  Congress  did 
not  choose  to  exempt.  However,  the 
Service  is  aware  that  many  species  in 
those  two  orders  are  either  already  part 
of  successful  existing  cooperative 
breeding  programs,  which  could  qualify 
for  approval  under  subpart  C.  or  are 
bred  in  captivity  in  facilities  that  could 
obtain  approval  under  subpart  E. 
Another  commenter  asked  that  dead 
specimens  also  be  regulated.  The 
Service  notes  that  the  VVBCA  explicitly 
excludes  dead  sport-hunted  birds,  dead 
museum  specimens,  and  dead  scientific 
specimens,  which  is  reflected  in  the 
definition. 

One  commenter  supported  the 
inclusion  of  hybrids  of  any  species  or 
subspecies  as  covered  by  these 
regulations;  the  Service  agrees,  and 
notes  that  this  is  consistent  with  CITES 
requirements.  Hybrids  will  be  treated 
according  to  the  more  restrictive 
Appendix  or  category  in  which  either 
parental  species  is  listed. 

Comments  Pertaining  to  Subpart  B: 
Prohibitions  and  Requirements 

Comments  Pertaining  to  Section  15.11: 
Prohibitions 

This  section  describes  the 
prohibitions  under  the  Act.  which  relate 
to  the  importation  of  birds  into  the 
United  States.  It  is  unlawful  to  import 
any  exotic  bird  listed  under  CITES  if  it 
is  not  listed  either  in  the  approved  list 
of  species  pursuant  to  subpart  D  or  in 
the  approved  list  of  qualifying  foreign 
captive-breeding  facilities  pursuant  to 
subpart  E.  It  is  unlawful  to  import  any 
bird  from  an  approved  breeding  facility 
if  the  bird  was  not  bred  at  that  facility. 
It  is  unlawful  to  import  any  non-CTTES 
bird  if  it  is  listed  under  subpart  F  as  a 
prohibited  species,  or  if  it  was  exported 
from  a  prohibited  country,  also  under 
subpart  F.  It  is  unlawful  to  engage  in 
any  activity  in  violation  of  a  specified 
condition  of  a  permit  issued  pursuant  to 
subpart  C  that  authorizes  the  import  of 
an  exotic  bird  under  this  part  15.  If  a 
species  is  re-exp)orted  from  a  country, 
whether  or  not  it  can  be  imported  into 
the  United  States  is  dependent  on  the 
country  of  origin  (the  country  of  first 
export)  of  the  bird.  For  example,  if  a 
CITES- listed  bird  species  is  re-exported 
from  country  A,  but  originated  in 
country  B.  that  species  must  be  listed  as 
an  approved  species  from  country  B. 
These  regulations  can  be  illustrated 
through  an  example:  these  examples  are 
not  meant  to  imply  approval  or 


disapproval  of  any  species  or  country 
but  are  just  for  the  sake  of  giving  an 
example.  Example  1:  If  exports  of 
Amazona  aestiva  are  approved  from 
Argentina  but  not  from  any  other 
country,  then  A.  aestiva  could  not  be 
imported  into  the  United  States  with  an 
export  permit  from  Venezuela  or  Peru; 
a  re-export  from  Belgium  could  only  be 
imported  with  a  valid  CITES  permit 
indicating  the  original  countiy  of  export 
as  Argentina,  and  giving  the  valid 
Argentina  CITES  Permit  number. 
Example  2:  If  Species  X  is  listed  as  a 
captive-bred  species  under  subpart  D,  it 
can  be  imported  from  any  country  with 
a  valid  QTES  permit;  no  additional 
permits  are  required.  Example  3:  If 
Smith's  Breeding  Farm  in  England  is 
listed  under  subpart  E  as  approved  for 
Amazona  aestiva  and  Amazona 
albifmns,  then  those  two  species  can  be 
imported  from  Smith's  Breeding  Farm 
with  a  valid  CITES  permit;  no 
additional  import  permit  is  required 
from  the  Service;  they  must  have  been 
bred  at  Smith's.  If  Smith's  is  the  only 
approved  facility  for  the  species, 
imports  from  any  other  facility  or 
country  are  only  allowed  with  a  valid 
import  permit  issued  by  the  Service, 
pursuant  to  subpart  C. 

Thirty-two  (32)  organizations  or 
private  individuals  commented  on  this 
section.  A  large  number  of  those 
comments  indicate  confusion  about  the 
proposed  rule,  the  Service's  intent,  or 
the  relationship  between  these 
regulations  and  other  parts  in  50  CFR, 
so  for  the  sake  of  clarity  the  Service  will 
respond  for  each  paragraph  of  this 
section  for  which  it  received  specific 
comments  from  the  public. 

Comments  Pertaining  to  Section 
15.11(c):  QTES  Appendix  HI 

Three  commenters  supported  the 
Service's  interpretation  that  Appendix 
ni  species  are  considered  OTES-listed 
species  for  the  purposes  of  these 
regulations  only  if  they  originate  in  the 
country  that  listed  them  in  Appendix 
in.  Four  commenters  (including  one  on 
behalf  of  14  organizations)  opposed  this 
interpretation.  The  Service  notes  that 
listing  of  a  species  in  Appendix  III  is  a 
unilateral  action  by  a  particular  CITES 
Party,  thereby  requiring  CITES  permits 
and  implementation  of  CITES  permits 
issuance  requirements  for  that  country; 
when  the  species  is  found  in  other 
countries  that  did  not  list  it  in 
Appendix  ID.  only  a  certificate  of  origin 
is  required,  stating  that  it  did  not 
originate  in  the  country  that  listed  the 
species  in  Appendix  ID.  Therefore, 
when  the  species  is  found  in  countries 
other  than  where  listed  in  Appendix  HI, 
it  is  not  subject  to  the  same  level  of 


CITES  controls,  and  indeed  is  only 
listed  in  the  Appendices  in  the  country 
so  annotated  in  the  official  CITES 
Appendices.  Several  commenters  stated 
that  this  provision  allows  too  many 
finches  and  other  non-psittacine  birds  to 
be  legally  imported,  given  that  they  are 
prone  to  high  transport  mortalities.  The 
Service  notes  that  if  there  is  evidence 
that  trade  in  those  species  [listed  in 
Appendix  in  that  originate  in  a  country 
that  has  not  listed  them  in  Appendix  III) 
is  detrimental  to  the  species'  survival,  or 
inhumane,  a  petition  may  be  submitted 
to  the  Service  pursuant  to  the  WBCA  to 
impose  a  moratorium  on  the  species' 
import.  In  addition,  the  option  remains 
to  list  the  entire  species  in  CITES 
App)endix  I  or  II  at  a  meeting  of  the 
CITES  Conference  of  the  Parties,  if 
appropriate,  commensurate  with  the 
conservation  and  trade  status  of  the 
species.  Therefore,  the  Service  has 
retained  this  provision  as  proposed. 

Comments  Pertaining  to  Section 
15.11(e):  Qualifying  Facility 

One  commenter  agreed  with  this 
paragraph.  Three  commenters 
recommended  that  individual  foreign 
hobby  breeders  be  able  to  consolidate 
their  shipments,  to  be  considered  a 
single  qualifying  facility.  This  will  bt 
dealt  with  in  a  future  proposed 
rulemaking.  The  Service  notes, 
however,  that  the  prohi'bition  on 
importing  birds  from  a  qualifying 
foreign  breeding  facility  that  were  not 
bred  at  the  listed  facility  derives  directly 
from  the  WBCA. 

Comments  Pertaining  to  Section 
15.11(f):  Possession  of  an  Illegally 
Imported  Bird 

In  the  proposed  rule  published  on 
August  12, 1993,  the  Service  proposed 
that  it  be  unlawful  to  possess  an  exotic 
bird  imported  into  the  United  States 
contrary  to  any  of  the  requirements  of 
this  part  15.  Niunerous  commenters 
were  opfvosed  to  this  provision, 
includir  j  several  form  letters,  although 
in  many  cases  the  intent  of  the  Service 
was  perhaps  not  sufficiently  clear  in  the 
proposed  rule.  It  was  not  the  Service's 
intention  to  require  a  proof  of  legality  of 
all  birds  in  the  possession  of  citizens  of 
the  United  States,  as  was  misinterpreted 
by  several  commenters.  Rather,  the 
Service  notes  that  it  is  already 
prohibited  under  the  Lacey  Act 
Amendments  of  1981  to  import  a  bird 
possessed  or  sold  in  violation  of  any 
foreign  or  State  law.  The  provision 
proposed  herein  that  possession  be  a 
violation  of  this  part  15  is  therefore 
eliminated  as  laigely  redundant  with 
the  Lacey  Act  Amendments.  Four 
commenters  asked  that  a  special 


Federal  Register  /  Vol.  58,  No.  219  /  Tuesday.  November  16,  1993  /  Rules  and  Regulations    60527 


exemption  be  provided  in  this 
paragraph  for  pre- Act  birds.  The  Service 
notes  that  such  a  provision  was  debated 
and  rejected  by  Congress,  and  explicitly 
is  not  found  in  the  WBCA. 

Comments  Pertaining  to  Section  15.12: 
Requirements 

This  section  establishes  that  no  exotic 
bird  can  be  imported  into  the  United 
States  except  in  accordance  with  the 
provisions  of  subparts  D-F,  or  under  the 
terms  of  a  valid  import  permit  issued 
pursuant  to  subpart  C  Even  if  a  species 
is  prohibited  fttjm  import,  or  originates 
in  a  prohibited  country,  individuals  are 
eligible  to  apply  for  a  permit  under 
subpart  C  if  the  purpose  for  which  they 
desire  to  import  a  bird  qualifies  for  one 
of  the  four  types  of  permits.  There  were 
no  comments  on  this  section. 

Comments  Pertaining  to  Previously 
Exported  Birds 

Numerous  commenters 
misinterpreted  the  Service's  intentions 
regarding  birds  that  have  previously 
been  exported  from  the  United  States 
and  are  being  "re-imported."  and 
therefore  the  Service  is  changing  the 
rule  in  that  regard.  The  Service  agrees 
with  the  21  commenters  who  requested 
that  any  person  who  is  issued  a  permit 
to  export  birds  from  the  United  States 
should  be  allowed  to  return  to  the 
United  States,  with  the  same  birds,  at 
any  time;  such  a  person  would  not  be 
subject  to  the  hmitation  on  two  pet 
birds  per  individual  or  to  being  out  of 
the  United  States  for  more  than  a  year. 
The  Service  notes  that  the  WBCA  was 
silent  on  this  issue,  and  therefore  the 
proposed  rule  published  on  August  12, 
1993  intentionally  adhered  strictly  to 
the  letter  of  the  law,  in  limiting  imports 
to  two  pet  birds  per  year.  (The  Service 
was  aware  that  this  might  cause  some 
concern,  and  wanted  to  assess 
comments  fit)m  the  public.)  The  Service 
appreciates  the  attention  the  public 
focused  on  this  issue,  and  the  full 
consensus  of  all  commenters  that  any 
bird  legally  exported  from  the  United 
States  on  a  (>ermit  issued  by  the 
Service's  Office  of  Management 
Authority  be  able  to  return  to  the  United 
States,  whether  for  personal  or  other 
purposes.  The  Service  is  in  full 
agreement  with  the  public  that  the 
intent  of  the  WBCA  is  to  conserve  and 
protect  exotic  birds  in  the  wild,  and 
therefore  any  bird  that  the  Service 
agrees  can  be  exported  from  the  United 
States  can  return  with  its  original  owner 
to  the  United  States.  The  Service  notes 
that,  based  on  its  past  experience,  this 
provision  will  apply  largely  to 
individuals  traveling  on  vacation  or  on 
overseas  assignment  with  their  pet  bird. 


Therefore,  the  Service  has  modified 
this  section  accordingly,  such  that  a  bird 
can  be  imported  to  the  United  States 
that  was  legally  exported  from  the 
United  States  with  a  permit  issued  by 
the  Service's  Office  of  Management 
Authority,  provided  that:  (1)  the  import 
is  by  the  same  person  [as  defined  by  this 
part  15]  who  exported  the  bird;  (2)  the 
person  provides  a  copy  of  the  cleared 
(validated)  CITES  export  permit  or 
certificate  issued  by  the  Service;  (3)  the 
Service  is  satisfied  that  the  same  bird  is 
being  imported  as  is  indicated  on  the 
aforementioned  permit  or  certificate; 
and  (4)  the  import  complies  with  all 
other  applicable  Service  regulations. 
The  Service  stresses  that  this  "return" 
provision  does  not  apply  Xo  any  bird 
obtained  or  purchased  outside  of  the 
United  States  and  entering  the  United 
States  for  the  first  time.  The  Service  will 
monitor  the  implementation  of  this 
provision,  and  if  there  is  evidence  that 
it  is  being  used  to  facilitate  illegal 
importation  or  smuggling  of  birds  into 
the  United  States,  the  Service  may 
modify  it  in  the  future.  The  Service's 
Office  of  Management  Authority  will 
also  notify  future  recipients  of  CITES 
export  permits  or  certificates  for  pet 
birds  leaving  the  United  States  of  these 
provisions,  particularly  in  that  a  copy  of 
the  cleared  permit  or  certificate  must  be 
retained. 

General  Comments  Pertaining  to 
Subpart  C:  Permits  and  Approval  of 
Cooperative  Breeding  Programs 

This  subpart  establishes  procedures, 
application  requirements,  and  issuance 
criteria  for  four  types  of  permits 
authorized  under  the  WBCA.  The 
Service  received  several  comments  on 
the  following  issues  that  pertain  to 
terms  used  in  several  different 
paragraphs  in  §§  15.22-15.26: 

Comments  Pertaining  to  Sex  {Section 
15.22(a)(l)(i).  Section  15.23(a)(l)(i). 
Section  15.24{a)(l)(i).  Section 
15.25(a)(l)(i)) 

Several  commenters  noted  that  the 
sex  of  an  exotic  bird  to  be  imported  is 
not  always  known,  but  the  proposed 
rule  requested  the  applicant  provide  the 
Service  with  the  sex  of  the  bird  to  be 
imported.  The  Service  is  aware  that  for 
many  birds,  particularly  monomorphic 
species,  sex  cannot  be  determined 
without  surgical  methods  or 
chromosome  analysis.  The  Service  has 
modified  the  rule  (in  §§  15.22-15.25)  to 
require  sex.  when  known. 


Conunents  Pertaining  to  Age  (Section 
15.22(a){l)(i).  Section  15.23(a)(l){i). 
Section  15.24(a)(l)(i).  Section 
15.25{a)(l)(i),  Section  15.26(a)(1)) 

Several  commenters  misunderstood 
the  application  requirement  in  the 
proposed  rule,  which  requested  the  age 
of  the  bird  to  be  imported,  thinking  that 
a  permit  would  not  be  issued  if  the 
bird's  exact  age  in  months  and  years 
was  not  known.  The  Service  is  quite 
aware  that  for  wild-caught  birds,  an 
individual  bird's  exact  age  cannot 
necessarily  be  determined,  although  age 
class  (i.e.  chick,  fledgling,  juvenile,  sub- 
adult,  adult)  is  known.  For  captive-bred 
birds,  however,  age  is  often  known  with 
certainty.  Therefore,  the  Service  has 
modified  the  rule  to  require  either  age 
or  age  class. 

Comments  Pertaining  to  Locations 
(Section  15.22(a)(2)(i),  SecUon 
15.23(a)(2)(i),  Section  15.24(a)(2)) 

In  the  proposed  rule,  for  permits  for 
scientific  research,  zoological  breeding 
or  display,  or  cooperative  breeding 
involving  imports  of  wild-caughl  birds, 
the  Service  had  proposed  to  require 
both  the  country  and  specific  location 
where  the  bird  was  lor  was  to  be) 
removed  from  the  wild.  Several 
commenters  misunderstood  that  the 
Service  wanted  exact  location, 
including  fiilly  accurate  details,  as  to 
where  the  bird  was  or  was  to  be 
removed  from  the  wild.  Such  is  not  the 
case;  rather,  in  order  to  make  the 
required  finding  that  the  import  will  not 
be  detrimental  to  the  species  survival, 
the  Service  needs  to  know  the  location 
in  the  country  of  origin  where  the  bird 
was  (or  will  be]  removed  from  the  wild. 
In  many  countries,  a  species  may  be 
locally  abundant  in  one  area  or  region, 
while  rare  and/or  declining  in  another, 
therefore,  for  the  clarity  of  the  public, 
the  Service  has  changed  location  to 
region,  to  indicate  the  region  within  the 
country  of  origin.  However,  particularly 
in  the  case  of  Appendix  I  species, 
permit  applicants  should  provide  as 
much  information  to  the  Service  as  is 
necessary  to  make  the  required  non- 
detriment  finding.  This  is  for  the  benefit 
of  the  public,  since  if  the  Service  does 
not  have  sufficient  information  on 
which  to  base  a  non-detriment  finding, 
it  cannot  issue  a  permit. 

Comments  Pertaining  to  Persons 
Capturing  Birds 

In  the  proposed  rule,  for  all  of  the 
permits  except  personal  pets,  the 
Service  had  proposed  to  require,  for 
wild-caught  birds,  the  names  and 
qualifications  of  persons  who  will 
capttue  or  who  captured  the  bird. 
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Several  commenters  felt  this  was  overly 
burdensome.  The  Service  did  not  intend 
this  to  be  burdensome,  but  rather 
considered  that  for  wild-caught  birds 
such  information  is  useful.  The  Service 
agrees  that  it  is  not  necessary  in  most 
ca.ses,  and  has  removed  the  requirement. 
However,  as  was  discussed  above,  in  the 
case  of  Appendix  I  species,  permit 
applicants  should  provide  as  much 
information  to  the  Service  as  is 
necessary  to  make  the  required  non- 
detriment  finding.  Several  commenters 
noted  tha*  zoological  institutions  often 
import  birds  that  were  obtained  illegally 
and  have  been  confiscated  by  other 
governments,  and  therefore  details  as  to 
their  origin  in  the  wild  are  often 
unavailable.  The  service  is  a^vare  of 
such  situations  although  they  are  rare, 
and  will  take  such  circumstances  into 
consideration  if  there  is  extenuating 
information  showing  that  the  import 
will  benefit  the  conservation  of  the 
species. 

Comments  Pertaining  to  Status  of  the 
Species  in  the  Area  of  Capture  (Section 
15.22(a)(2)(ii).  Section  15.23(a)(2)(ii). 
Section  15.24(a)(2)(ii)) 

In  the  proposed  rule,  the  Service 
proposed  to  require  a  description  of  the 
status  of  the  species  in  the  area  of 
capture.  Such  information  is  necessary 
to  make  a  non-detriment  finding.  In 
order  to  be  consist  with  the  changed 
language  regarding  region  rather  than 
location  where  a  bird  was  removed  from 
the  wild,  area  of  capture  has  been 
changed  to  region  of  removal.  The 
Service  hereby  clarifies  that  status  in 
this  context  refers  to  the  species' 
conservation  status  in  the  wild  (i.e.. 
increasing,  stable,  declining,  protected, 
endangered,  threatened,  rare, 
vulnerable,  insufficiently  known).  The 
Service  has  scientific  information 
available  to  help  it  make  the  required 
findings,  and  may  consult  the 
Convention  Scientific  and/or 
Management  Authority  in  the  country  of 
origin;  however,  the  Service  encourages 
permit  applicants  to  provide  as  detailed 
information  in  this  regard  as  may  be 
readily  available  to  them. 

Comments  Pertaining  to  Collecting 
Permits  (Section  15.22(a)(2Kiii).  Section 
15.23(a)(2)(iii).  Section  15.24(a)(2)(iii)) 

In  the  proposed  rule,  the  Service 
proposed  to  require,  for  wild-caught 
birds,  a  copy  of  any  foreign  collecting 
permit  or  authorizing  letter.  Several 
commenters  felt  this  was  a  burdensome 
requirement.  The  Service  does  not 
consider  this  requirement  to  be 
excessive  and  has  retained  the 
requirement,  with  the  addition  of  the 
words  "if  applicable,"  such  that  any 


case  where  there  is  no  such  permit 
required  or  it  does  not  apply,  such  a 
permit  is  not  required.  However,  in 
many  cases  of  scientific  research,  or 
export  to  zoological  institutions,  the 
Service  is  aware  of  the  requirement  of 
the  country  of  origin  for  a  collecting 
permit. 

Comments  Pertaining  to  Manner  of 
Taking 

In  the  proposed  rule,  the  Service 
proposed  to  require  a  description  of  the 
manner  of  taking  of  wild-caught  birds. 
Several  commenters  considered  this 
either  excessive,  or  not  within  the 
capability  of  the  applicant  to  ascertain. 
The  Service  agrees  that  it  may  be  more 
information  than  is  necessary  to  make  a 
non-detriment  finding.  In  the  future 
proposed  rulemaking  establishing 
criteria  for  approval  of  sustainable  use 
management  plans  for  wild-caught 
birds,  the  Service  will  address  this 
issue.  The  Service  agrees  that  it  is  not 
critical  for  permits  issuance,  and  has 
removed  it  from  the  final  rule.  However, 
particularly  in  the  case  of  Appendix  I 
species,  if  that  information  is  available 
to  the  permit  applicant,  it  could  assist 
the  Service  in  making  the  necessary 
findings. 

Comments  Pertaining  to  Date  of 
Removal 

In  the  proposed  rule,  the  Service 
requested  the  date  when  a  specimen 
was  removed  from  the  wild,  for  wild- 
caught  birds  that  had  been  held  in 
captivity  for  more  than  a  year.  Several 
commenters  misunderstood  this 
requirement,  and  thought  that  the 
Service  wanted  the  exact  calendar  date 
that  a  bird  was  removed  from  the  wild. 
Rather,  the  Service  had  included  this 
requirement  for  the  benefit  of  permit 
applicants,  in  order  to  facilitate  the 
necessary  findings  and  to  expedite 
permit  processing.  The  Service  has 
however  removed  this  requirement, 
since  it  was  apparently  unclear.  Rather, 
in  order  to  determine  if  a  particular 
removal  from  the  wild  was  detrimental 
to  a  species'  survival,  the  Service  will 
need  to  know,  approximately,  when  it 
was  so  removed.  For  a  given  species,  the 
more  information  the  Service  has  about 
when  an  individual  bird  was  removed 
from  the  wild,  the  easier  it  may  be  to 
make  the  required  non-detriment 
finding.  The  Service  encourages 
applicants  to  err  on  the  side  of 
providing  too  much  rather  than  too  little 
information. 

Comments  Pertaining  to  Length  of  Time 
in  Captivity 

In  the  proposed  rule,  the  Service 
Distinguished  between  birds  not  yet 


removed  from  the  wild  and  those  wild- 
caught  birds  that  had  been  held  in 
captivity  for  more  than  a  year.  The 
distinction  facilitated  requiring  more 
information,  including  about  capture, 
for  imports  of  birds  not  yet  removed 
from  the  wild.  Since  there  is  now  no 
difference  between  the  two  situations, 
the  Service  has  combined  paragraphs  (2) 
and  (3)  in  the  proposed  rule,  for 
§§15.22-15.24. 

Comments  Pertaining  to  Progeny 
(Section  15.22(aj(4)(iv),  Section 
15.23(a)(4)(v).  Section  15.24(a}(5)(ivl. 
and  Section  15.26(a)(2)(vi)) 

Several  commenters  were  concerned 
that  the  rule  requires  plans  for  the 
disposition  of  exotic  birds  imported  and 
any  progeny,  upon  completion  of  the 
applicable  project  or  program.  These 
commenters  either  did  not  understand 
the  meaning  of  the  tenn  progeny,  or 
were  confused  as  to  how  many 
generations  of  progeny  are  referred  to. 
The  Service  notes  that  "progeny"  is  the 
more  zoologically  correct  version  of  the 
more  anthropomorphic  "offspring",  but 
means  the  same.  The  Service  notes  that 
it  has  required  information  on  plans  for 
disposition  of  progeny,  and  not  a  full 
reporting  in  every  case  of  whether  those 
plans  were  fulfilled.  If  progeny  of 
imported  birds  are  sold  or  otherwise 
leave  the  control  of  the  permittee,  then 
■  the  applicant  can  have  no  plans  for  the 
disposition  of  their  progeny.  The 
purpose  of  this  application  requirement 
is  to  assist  the  service  in  making  this 
determination  required  by  the  statute 
that  the  birds  are  being  imported 
exclusively  for  the  purpose  for  which 
the  permit  is  issued.  The  Service  notes 
that  it  will  constitute  a  violation  of  a 
permit  issued  under  this  part  15  to 
utilize  imported  birds  for  purposes 
other  than  those  authorized  by  the 
permit. 

Comments  Pertaining  to  Multiple 
Transactions  (Section  15.22(a)(3)(ii). 
Section  15.23(a)(3)(ii).  Section 
15.24(a)(3)(ii)) 

For  permits  for  birds  that  were  bred 
in  captivity,  the  Service  proposed 
requiring  documentation  showing  the 
bird  was  acquired  from  the  breeder  and 
a  history  of  multiple  transactions,  when 
the  applicant  is  not  the  breeder.  Some 
commenters  misunderstood  this 
requirement.  The  Service  has  added  the 
words  "if  applicable."  such  that  only  if 
it  is  applicable  should  such  a  history  be 
provided.  The  Service  notes  that,  if  a 
permit  is  for  a  bird  that  is  bred  in 
captivity,  it  will  be  far  easier  for  the 
Service  to  make  a  non-detriment 
finding,  particularly  in  the  case  of 
Appendix  I  species.  In  addition,  recent 
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law  enforcement  investigations  have 
shown  cases  of  wild-caught  birds  being 
falsely  claimed  to  have  been  bred  in 
captivity.  In  one  particular  case,  eggs 
from  protected  parrot  species  in 
Australia  (prohibited  from  export)  were 
smuggled  hrom  Australia  to  New 
Zealand,  where  they  were  declared  to  be 
captive-bred  and  then  exported  to  the 
United  States.  Therefore,  the  Service 
must  be  particularly  vigilant  in  being 
certain  that  it  is  satisfied  that  birds 
claimed  to  be  so,  were  indeed  bred  in 
captivity. 

Comments  Pertaining  to  Preparation  for 
Shipment 

In  the  proposed  rule,  the  Service 
proposed  to  require  a  description  (for  all 
permits  to  be  issued  under  this  part  15) 
of  the  shipping  methods  and  enclosure 
to  be  used  to  transport  the  exotic  bird, 
including  feeding  and  care  during 
transport,  along  with  an  issuance 
criterion  that  the  birds  would  be 
prepared  and  shipped  as  to  minimize 
the  risk  of  injury,  damage  to  health,  or 
cruel  treatment.  Numerous  commenfers 
objected  to  this  requirement,  noting  that 
it  is  not  explicitly  stated  as  a  permit 
requirement  in  the  WBCA.  The  Service 
iscognijrant  of  that  fact,  but  included 
this  requirement  in  the  proposed  rule 
for  these  reasons,  which  were  for  the 
benefit  and  convenience  of  the 
importing  public:  All  shipments  of 
exotic  birds  into  the  United  States  must 
comply  with  the  humane  and  healthful 
transport  requirements  of  50  CFR  part 
14,  which  incorporated  by  reference  the 
International  Air  Transport  Association 
(lATA)  Live  Animals  Regulations  (LAR); 
all  CITES  shipments  must  also  comply 
with  the  lATA  LAR.  The  Service 
included  a  requirement  to  provide 
shipping  and  trarisport  information,  and 
the  requirement  to  make  a  finding  that 
the  proposed  shipping  and  transport 
would  comply  with  all  CITES  and  U.S. 
requirements.  Such  requirements  were 
to  assist  the  importing  public  in 
avoiding  a  situation  where  an  import 
permit  was  issued,  but  the  birds 
suffered  high  mortalities,  the  shipment 
was  found  in  violation  of  U.S.  law.  or 
was  even  possibly  confiscated,  due  to 
lack  of  awareness  by  the  importer  and/ 
.or  exporter.  Since  so  many  commenters 
did  not  understand  this  proposed 
requirement  (which  required  nothing 
more  than  is  already  required),  the 
Service  has  removed  it  from  the  final 
rule.  However,  the  Service  stresses  that 
all  exotic  bird  imports  into  the  United 
States  must  fully  comply  with  all 
humane  transport  requirements  of  U.S. 
law.  Copies  of  the  humane  and  healthful 
transport  regulations  in  50  CFR  part  14 


are  available  from  the  Service  on 
request. 

Comments  Pertaining  to  Enhancement 
or  Promotion  of  the  Conservation  of 
Species  in  the  Wild 

Several  commenters  objected  strongly 
to  the  proposal  by  the  Service  that 
importation  of  birds  for  zoological 
breeding  or  display  and  scientific 
research  purposes  should  enhance,  or 
promote,  the  conservation  of  the  species 
in  the  wild.  These  commenters  claimed 
that  because  Section  112  of  the  WBCA 
authorizes  the  Secretary  to  issue  permits 
for  otherwise  prohibited  species  if  the 
Secretary  determines  that  the  import  is 
not  detrimental  to  the  survival  of  the 
species  and  if  the  bird  is  being  imported 
exclusively  for  the  stated  purpose,  the 
Secretary  (and  thereby  the  Service) 
should  ignore  that  stated  purpose  of  the 
WBCA  (Section  103)  to  "promote  the 
conservation  of  exotic  birds."  The 
Service  disagrees  with  this  comment  in 
principle.  The  Service  notes  that 
Congress,  in  the  Committee  Report  on 
the  WBCA,  said  that  the  primary  goal  of 
the  WBCA  is  "to  conserve  birds  in  the 
wild  in  order  to  protect  their  genetic 
diversity  and  the  integrity  of  the 
ecosystems  in  which  they  are  found." 
The  Service  feels  strongly  that  the 
underlying  principle  of  the  WBCA  is  to 
promote  the  conservation  of  exotic  birds 
in  the  wild.  Any  permit  issued  is  an 
exemption  to  otherwise  prohibited  acts, 
which  the  Service,  acting  on  behalf  of 
the  Secretary,  may  or  may  not  authorize, 
depending  on  individual  circumstances. 

However,  the  Service  is  also  cognizant 
that  the  rule  as  proposed  appeared  to 
many  commenfers  to  utilize  the  same 
standard  for  Appendix  II  and  III  species 
as  for  endangered,  threatened,  or 
Appendix  I  species.  As  is  standard 
practice  within  the  Offices  of  Scientific 
and  Management  Authority,  a  stricter 
test  is  applied  to  Appendix  I  than  to 
Appendix  II  and  III  species.  The  rule 
has  been  modified,  such  that  for  permits 
for  zoological  breeding  or  display,  or  for 
scientific  research,  applications  will  not 
be  judged  as  to  whether  or  not  the 
import  will  promote  or  enhance  the 
conservation  of  the  species  in  the  wild. 
In  the  case  of  wild-caught  specimens  of 
Appendix  I  species,  however,  such  a 
test  will  be  utilized. 

In  the  same  context,  several 
comments  objected  to  the  inclusion  in 
the  proposed  rule  (previous 
§  15.22(a)(5)(ii)  and  §  15.23(a)(5)(v)),  for 
scientific  research  and  zoological 
breeding  and  display,  of  a  requirement 
that  applicants  state  the  relationship  of 
the  breeding  or  display  program,  or  the 
research,  to  promoting  the  conservation 
of  the  species  in  the  wild.  In  light  of  the 


aforementioned  discussion,  in  this  final 
rule  the  Service  will  not  require 
information  on  how  the  program  will 
promote  the  conservation  of  the  species 
per  se,  but  retains  a  requirement  for 
information  on  the  relationship 
(§  15.22(a)(4)(2)  and  §  15.23(a)(4))  of  the 
research  or  breeding  or  display  program 
to  the  conservation  of  the  species  in  the 
wild.  That  is  for  two  reasons:  First,  to 
allow  the  Service  to  make  the  necessary 
non-detriment  finding  and  second,  to 
make  the  finding  inherent  in  issuance 
criterion  3  in  both  cases.  Issuance 
criterion  3  (§  15.22(b)(3),  §  15.23(b)(3). 
and  §  15.26(b)(3))  refers  to  whether  a 
permit  (or  approval,  in  the  case  of 
cooperative  breeding  programs),  if 
issued,  would  conflict  with  any  known 
program  intended  to  enhance  the 
survival  of  the  population  from  which 
the  exotic  bird  was  or  would  be 
removed.  This  does  not  require  that  the 
import  actually  enhance  the  survival  of 
the  population,  but  rather  would 
prohibit  any  import  that  conflicted  with 
a  conservation  program  in  a  country  of 
origin. 

Two  ornithologists  commented  thai 
captive  breeding  of  endangered  species 
should  be  conducted  in  the  country  of 
origin  of  the  species  (in  situ)  for 
conservation  purposes  and  ex  situ 
captive-breeding  programs  should  only 
be  sanctioned  when  it  is  not  possible  to 
set  up  captive-breeding  programs  in  the 
country  of  origin.  The  Service  feels 
quite  strongly  that  conservation, 
management,  and  recovery  programs  in 
countries  of  origin  should  be  given  full 
consideration.  This  is  consistent  with 
the  Statement  of  Purpose  of  the  WBCA 
(Section  103),  whereby  a  purpose  of  the 
WBCA  is  "to  promote  the  conservation 
of  exotic  birds  by  assisting  wild  bird 
conservation  and  management  programs 
in  the  countries  of  origin  of  wild  birds." 
The  Service  notes  that,  for  permits  for 
cooperative  breeding,  for  the 
convenience  of  the  public,  once  a 
program  is  approved,  this  finding  is  not 
required  for  individual  permits. 

Several  commenters  objected  to  the 
issuance  criterion  in  §  15.24(b)(3)  and 
§  15.26(b)(4)  requiring  the  Service  to 
determine  if  the  cooperative  breeding 
program  for  which  the  permit  is 
required  would  be  likely  to  enhance  or 
promote  the  conservation  of  the  exotic 
bird  species  in  the  wild  or  resuh  in  a 
self-sustaining  population  of  the  exotic 
birds  species  in  captivity.  The  Service 
disagrees,  and  has  retained  that 
provision  in  the  rule.  Unlike  the 
situation  for  other  exemptions  specified 
in  Section  112  of  the  WBCA,  the  law 
requires  that  cooperative  breeding 
programs  are  "designed  to  promote  the 
conservation  of  the  species  and 
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maintain  the  species  in  the  wild 
(emphasis  added]  by  enhancing  the 
propagation  and  survival  of  the 
species."  The  Service  is  therefore 
required  to  make  such  a  finding  that  the 
cooperative  breeding  program  and 
imports  pursuant  to  it  promote  or 
enhance  the  species'  conservation.  The 
Service  believes  that  it  is  being  flexible 
in  allowing,  as  an  alternative,  that  the 
program  could  also  lead  towards  a  self- 
sustaining  population  of  the  exotic  bird 
species  in  captivity.  However,  it  may  be 
more  difficult  to  make  a  non-detriment 
finding  for  imports  of  CITES  Appendix 
1  species  solely  for  this  latter  purpose, 
if  specific  offsetting  conservation  value 
is  lacking. 

Comments  Pertaining  to  Letters  of 
Recommendation  or  Endorsement 

Several  commenters  opposed  the 
proposed  requirement  for  three  letters  of 
recommendation  or  endorsement  for 
permits  for  scientific  research, 
zoological  breeding  or  display,  and 
cooperative  breeding  programs.  Some 
commenters  felt  this  was  a  burdensome 
requirement.  The  Service  disagrees  that 
this  would  be  burdensome,  and  notes 
that  this  requirement  was  actually 
included  in  the  proposed  rule  for  the 
benefit  of  the  public,  to  provide  the 
opportunity  for  an  application  to  be 
accompanied  by  additional  supportive 
information  that  might  expedite  permit 
processing.  The  Service  does  agree  that 
this  information  is  not  necessary  in  all 
cases,  and  has  eliminated  it.  The  Service 
has  also  removed  the  requirement  for  a 
letter  of  endorsement  from  the 
Convention  Scientific  Authority  in  the 
country  from  which  an  exotic  bird  is  to 
be  (or  was]  removed  from  the  wild, 
based  on  its  agreement  with 
commenters  that  this  need  not  be 
required  in  all  cases  (Appendix  I.  D,  and 
ni).  However,  for  wild-caught  birds,  the 
Service  may  require  such  an 
endorsement  or  other  information  from 
the  Convention  Scientific  Authority  in 
the  country  of  origin,  on  a  case-by-case 
basis.  The  Service  stresses  that  such 
supporting  documentation  for  any 
relevant  permit  may  expedite  processing 
of  the  permit  application,  particularly  in 
the  case  of  appendix  I,  endangered,  or 
threatened  species. 

Comments  Pertaining  to  the  Same  or 
Similar  Species  (Section  15.23(a)(7). 
Section  15.24(a)(9).  Section  15.26(a)(3)) 

Several  commenters  expressed 
concern  as  to  what  is  meant  by  the 
phrase  "same  or  similar  species." 
Specifically,  permit  applicants  are 
required  to  submit  a  history  of  either 
their  zoological  breeding  or  display 
program,  or  cooperative  breeding 


program,  with  the  same  or  similar 
species.  Some  commenters  inquired  if 
the  Service  wanted  voluminous  records 
of  all  bird  species,  or  of  all  bird  species 
in  the  same  order,  particularly  if 
applicants  are  zoos  with  large 
collections  and  years  of  experience  with 
many  exotic  bird  species.  Such  is  not 
the  Service's  intent.  Rather,  in  order  to 
make  the  required  finding  that  the 
exotic  bird  will  be  imported  for  the 
intended  purpose,  the  Service  needs  to 
be  convinced  that  the  applicant  has 
experience  with  either  the  species 
requested,  or  closely  related  or 
otherwise  similar  species.  Thus,  if  the 
applicant  has  extensive  experience  with 
the  species  or  genus  applied  for,  that 
may  suffice.  If  an  applicant  has  no 
experience  with  birds  of  the  same 
species  or  genus,  the  application  should 
include  pertinent  information  for  bird 
species  as  closely  related  to  the  species 
applied  for  as  is  possible.  Clearly, 
particularly  in  the  case  of  birds  being 
taken  from  the  wild,  the  applicant  is 
expected  to  have  experience  with 
similar  bird  species.  The  Service  notes 
that  similarity  can  be  behavioral  or 
physiological,  and  not  necessarily  only 
taxonomic. 

Comments  Pertaining  to  Plans  for 
Disposition  of  Birds  (Section 
15.22(a)(4)(iv),  Section  15.23(a)(4)(v). 
Section  15.24(a)(5)(iv).  Section 
15.26(a)(2)(vi)) 

Several  commenters  noted  that  the 
proposed  rule  requested  planned 
disposition  of  birds,  and  individuals, 
zoological  institutions,  or  breeding 
programs  cannot  know  in  advance  what 
disposition  of  birds  will  be.  The  Service 
agrees,  and  clarifies  that  its  intent  is  for 
the  applicant  to  indicate  any  plans  it 
may  have  for  the  disposition  of  birds 
and/or  their  immediate  progeny.  This 
will  assist  the  Service  in  determining 
that  the  exotic  birds  for  which  the 
permit  is  requested  will  be  used  for  the 
requested  purpose.  This  will  also  assist 
the  Service  in  assessing  a  given  breeding 
or  display  program.  This  information 
will  also  assist  the  Service  in  issuing 
future  permits  for  the  same  or  similar 
species  to  the  same  applicant.  The 
Siervice  has  clarified  this  requirement  in 
all  cases  by  changing  "planned 
disposition"  to  "plans  for  disposition." 

Comments  Pertaining  to  Care  and 
Maintenance  of  the  Exotic  Bird  (Section 
15.22(a)(6).  Section  15.23(a)(5).  Section 
15.24(a)(8)) 

Several  commenters  opposed  the 
proposed  requirement  for  a  description 
of  the  care  and  maintenance  of  the 
exotic  bird,  including  how  the  facility 
meets  professionally  recognized 


standards.  The  Service  disagrees,  and 
considers  this  information  critical  to  its 
determination  that  the  expertise, 
facilities,  or  other  resources  that  are 
available  to  the  applicant  are  adequate 
for  proper  care  and  maintenance  of  the 
exotic  bird,  in  order  to  successfully 
accomplish  the  objectives  stated  in  the 
application.  Such  a  finding  is  critical  to 
determining  that  the  exotic  bird  is  being 
imported  exclusively  for  the  purpose  for 
which  the  permit  is  issued,  as  is 
required  by  the  WBCA.  Furthermore, 
the  Service  reminds  the  public  of  the 
existing  requirements  in  50  CFR  part  13 
for  all  pemrtfts  issued  by  the  Service. 
Several  commenters  opposed  the 
inclusion  of  the  address  of  any  facility, 
expressing  a  concern  that  they  did  not 
want  members  of  the  general  public 
knowing  where  they  or  their  birds  are. 
The  Service  disagrees,  and  feels  strongly 
that  it  must  have  both  the  name  and 
address  of  any  facility  that  will  house 
birds  for  which  an  import  permit  is 
being  issued;  this  is  consistent  with 
existing  requirements  of  50  CFR  part  13. 
Several  commenters  objected  to  the 
requirement  of  photographs  or  diagrams 
of  the  facility,  as  being  excessive.  The 
Service  agrees  that  this  information  may 
not  be  necessary  in  all  cases,  and  has 
eliminated  the  requirement.  Several 
commenters  objected  to  the  requirement 
for  information  on  qualifications  and 
experience  of  personnel  responsible  for 
the  care  of  the  bird,  as  being  excessive 
and/or  duplicative.  The  Service  agrees 
that  this  information  may  not  be 
necessary  in  all  cases,  and  has 
eliminated  the  requirement.  However, 
the  Service  will  accept  the 
afterementioned  documentation  for  any 
relevant  permit. 

Comments  Pertaining  to  Veterinary  Care 

Several  commenters  considered  this 
proposed  requirement  excessive  or 
unnecessary.  The  Service  agrees  that  it 
is  not  necessary  and  was  insufficiently 
clear,  and  is  indeed  covered  by  the  term 
"husbandry  practices"  (discussed 
below).  The  Service  has  eliminated  the 
requirement. 

Comments  Pertaining  to  Husbandry 
Practices  (Section  15.22(a)(6)(iii). 
Section  15.23(a)(5)(iii),  Section 
15.24(a)(8)(iii)) 

Some  commenters  questioned  what  is 
meant  by  husbandry  practices,  and  why 
it  is  required.  The  Service  is  requiring 
details  on  husbandry  practices,  for 
scientific  research,  zoological  breeding 
or  display,  and  cooperative  breeding 
permits  (but  not  cooperative  breeding 
programs,  as  several  facilities  could  be 
involved).  Information  on  husbandry 
practices  is  required  in  the  context  of  a 
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description  of  the  care  and  maintenance 
of  the  exotic  bird,  and  how 
professionally  recognized  standards  are 
met.  That  information  is  necessary  to 
allow  the  Service  to  determine  that  the 
expertise,  facilities,  or  other  resources 
available  to  the  applicant  appear 
adequate  to  accomplish  the  objectives  in 
the  application.  Such  an  issuance 
criterion  is  vital  to  determining  whether 
the  stated  objectives  in  the  application 
could  be  expected  to  be  accomplished, 
and  whether  the  exotic  bird  will  be 
imported  exclusively  for  a  purpose 
allowed  by  the  WBCA  (as  required  by 
the  statute).  Husbandry  practices  can 
include  information  on:  diet  and  feeding 
regimes;  provision  of  water;  temperature 
control;  veterinary  practices,  such  as 
vaccination  and  health  screening;  and 
substrate  and/or  bedding  provided. 
Information  on  husbandry  practices 
should  include  the  specific  needs  of  the 
particular  species  of  exotic  bird. 

Comments  Pertaining  to  Opinions  of 
Other  Scientists  or  Organizations  With 
Expertise  (Section  15.22(b)  and  Section 
15.23(b)) 

Several  commenters  objected  to  the 
proposed  issuance  criterion  regarding 
the  opinions  of  scientists  or  other 
persons  or  organizations  having 
expertise  concerning  the  exotic  bird  or 
other  matters  germane  to  the 
application.  The  Service  agrees  that  this 
is  not  strictly  an  issuance  criterion.  The 
Service  has  eliminated  this  requirement 
as  unnecessarily  duplicative  with  its 
existing  authority  under  50  CFR  part  13 
to  obtain  information  as  is  necessary  to 
issue  any  permit. 

Comments  Pertaining  to  Publication  of 
Permit  Applications  in  the  Federal 
Register 

Several  commenters  objected  to  the 
Service's  proposed  requirement  to 
publish  all  applications  for  scientific 
research  and  zoological  breeding  and 
display  permits  in  the  Federal  Register. 
for  public  comment  from  interest^ 
parties.  The  Service  had  included  this 
requirement  in  order  to  facilitate 
receiving  information  from  the  widest 
possible  sources.  The  Service  agrees, 
however,  that  such  publication  is  not 
necessary  in  all  cases,  particularly  for 
Appendix  II  species.  Since  this 
constituted  the  Service  placing  an 
additional  administrative  burden  upon 
itself,  this  requirement  has  been 
eliminated  for  scientific  research  and 
zoological  breeding  and  display  permits. 
Several  commenters  objected  to 
publication  in  the  Federal  Register  of 
permit  applications  for  cooperative 
breedmg  programs.  The  Service  notes 
that  this  was  not  included  in  the 


proposed  rule  of  August  12. 1993;  the 
publication  in  the  Federal  Register 

applied  to  approval  of  cooperative 
breeding  programs  (§  15.26)  and  not  to 
the  import  permits  for  individual  birds 
(§  15.24).  However,  in  the  case  of 
controversial  permits,  or  permits  for 
which  the  Service  deems  it  necessary  to 
obtain  information  from  the  public,  the 
Service  by  policy  reserves  the  option  of 
publishing  in  the  Federal  Register  a 
notice  of  any  permit  application. 
Several  commenters  objected  to 
publication  in  the  Federal  Register  of 
applications  for  approval  of  cooperative 
breeding  programs.  The  Service 
disagrees,  and  has  retained  the 
requirement  to  publish  all  applications 
for  approval  of  cooperative  breeding 
programs  (§  15.26(c))  in  the  Federal 
Register.  The  Service  notes  that  this  is 
a  new  program,  and  exotic  wild  birds 
and  their  conservation  will  benefit  fttim 
the  Service's  receiving  information  &x)m 
all  knowledgeable  members  of  the 
public  in  granting  approval  to 
cooperative  breeding  programs. 
Therefore,  this  requirement  is  not 
changed  in  the  final  rule. 

Comments  Pertaining  to  Section  15.21: 
General  Application  Procedures 

All  applications  should  be  submitted 
to  the  Services  Office  of  Management 
Authority.  In  all  cases,  any  additional 
requirements  in  50  CFR  parts  13, 14, 17, 
21,  and  23  must  also  be  met.  For  the 
four  types  of  permits,  each  section 
(§§  15.22-15.25)  is  organized  in  the 
following  manner  (1)  Application 
requirements,  which  contains  the 
information  the  applicant  must  provide 
to  the  Service;  (2)  Issuance  criteria, 
which  includes  the  findings  the  Service 
must  make  before  a  permit  can  be 
issued;  and  (3)  Permit  conditions:  All     • 
permits  are  subject  to  the  general 
conditions  set  forth  in  50  CFR  part  13. 
as  well  as  any  special  conditions. 
Approval  of  cooperative  breeding 
programs,  §  15.26.  is  organized  in  the 
following  manner:  (1)  Application 
requirements,  which  contains  the 
information  the  apphcant  must  provide 
to  the  Service;  (2)  Approval  criteria, 
which  include  the  findings  the  Service 
must  make  before  approval  can  be 
granted;  (3)  Approval  conditions:  All 
approvals  are  subject  to  the  general 
conditions  set  forth  in  50  CFR  part  13. 
An  approved  cooperative  breeding 
program  is  required  to  maintain  records 
of  birds  imported  and  their  immediate 
progeny,  and  their  disposition,  which 
shall  be  made  available  to  the  Service 
on  request;  and  (4)  Publication  in  the 
Federal  Register.  Requests  for  approval 
will  be  published  in  the  Federal 
Register  for  public  comment. 


One  commenter  was  supportive  of 
this  section,  while  another  inquired  if 
cooperative  breeding  programs  in  the 
United  States  are  subject  to  approval. 
The  Service  stresses  that  the  only 
cooperative  breeding  program  that 
needs  to  apply  for  approval  under  this 
part  15  is  a  program  that  intends  to 
import  exotic  birds  into  the  United 
States.  The  Service  is  not  proposing  to 
regulate  breeding  of  exotic  birds  within 
the  United  States,  nor  is  such  regulation 
called  for  under  the  WBCA. 

Comments  Pertaining  to  Section  15.22: 
Permits  for  Scientific  Research 

Five  commenters.  including  one 
ornithologist  and  one  commenter  on 
behalf  of  14  organizations,  agreed  with 
the  proposed  rule.  Four  commenters 
considered  the  application  requirements 
to  be  too  restrictive  or  burdensome  for 
scientific  researchers.  Comments 
pertaining  to  a  number  of  issues  were 
discussed  above,  in  the  general 
introduction  to  subpart  C,  as  they 
pertain  to  all  or  most  of  the  types  of 
permits.  In  addition,  comments  were 
received  regarding  the  following 
application  requirements  in  paragraph 
(a)  of  this  section: 

Comments  Pertaining  to  Section 
15.22(a)(4):  Description  of  Scientific 
Research 

Several  commenters  considered  it 
excessive  to  request  information  on  a 
formal  research  protocol.  The  Service 
disagrees.  Since  the  Service  is  required 
by  the  statute  to  determine  that  the 
import  is  exclusively  for  the  stated 
purpose,  in  this  case  scientific  research, 
the  Service  is  by  necessity  required  to 
ascertain  the  nature  of  the  scientific 
research.  One  commenter  felt  that  the 
application  requirements  for  scientific 
research  could  discourage  valid 
research,  by  requiring  excessive 
information.  The  Service  disagrees, 
since  the  information  required  is,  in  the 
Service's  experience,  standard 
information  contained  in  research  grant 
•  applications,  and  would  not  require 
additional  work  to  provide  that 
information  to  the  Service.  The  S  ^rvice 
agrees  with  some  of  the  comments  that 
the  requirements  for  scientific  research 
permits  may  appear  excessive,  and,  in 
addition  to  those  modifications 
addressed  under  "General  Comments 
Pertaining  to  Subpart  C."  above,  has 
made  some  modifications. 

Section  15.22(a)(4)(i):  In  the  proposed 
rule,  the  Service  had  required  details  on 
the  funding  of  the  research.  Several 
commenters  considered  this  excessive, 
unnecessary  information.  The  Service 
agrees  that  this  information  is  not 
necessary  in  all  cases,  and  has  removed 
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the  requirement,  but  notes  that  it  will 
accept  such  information  for  any  relevant 
permit  for  scientific  research, 
particularly  in  the  case  of  Appendix  I, 
endangered,  or  threatened  species. 

Comments  Pertaining  to  Section 
15.22|3)(5):  Qualifications  Statement 

Several  commenters  considered  it 
excessive  to  request  information  on  the 
qualifications  of  the  principal 
investigator  conducting  the  proposed 
research. 

The  Service  agrees  that  the 
information  requested  in  the  proposed 
rule  may  have  been  more  than  is 
necessary  to  make  the  required  findings. 
However,  the  Service  considers  the 
issuance  criteria  in  §  15.22(b)  (4)  and  (5) 
to  be  valid,  important,  and  consistent 
with  the  purposes  of  the  Act.  That  is, 
the  Service  feels  that  the  research  for 
which  a  permit  is  required  should  have 
scientific  merit,  and  the  expertise, 
facilities,  or  other  resources  available  to 
the  applicant  should  be  adequate  for 
proper  care  and  maintenance  of  the 
exotic  bird,  in  order  to  successfully 
accomplish  the  stated  research 
objectives.  Such  a  finding  is  critical  to 
the  Senice's  being  convinced  that  the 
exotic  bird  imported  will  indeed  be 
used  for  the  stated  purpose  of  scientific 
research.  The  Service  does  not  consider 
it  appropriate  to  issue  permits  for 
activities  that  do  not  constitute  bona 
fide  scientific  research,  are  unnecessary, 
or  are  duplicative.  The  Service  notes 
that,  based  on  its  experience, 
unqualified  individuals  calling 
themselves  researchers  may  attempt  to 
engage  in  activities  that  no  accredited 
research  or  zoological  institution  would 
consider  to  be  a  bono /;de  scientific 
research.  Furthermore,  one  commenter 
requested  clarification  if  scientific 
research  had  to  be  done  at  a  public  or 
academic  institution,  or  if  private 
research  firms  could  qualify.  The 
Service  believes  that  nothing  in  this 
final  rule  precludes  private  institutions 
from  receiving  import  permits  for 
scientific  research,  under  this  section. 
The  Service  has  modified  the  rule 
accordingly.  The  Service  does  not  wish 
to  burden  legitimate,  useful  scientific 
research  in  a  way.  Therefore,  instead  of 
the  detailed  requirements  in  the 
proposed  rule,  the  rule  now  requires 
only  the  qualifications  of  the  scientific 
personnel  conducting  the  proposed 
research,  including  applicable 
experience  and  a  description  of  relevant 
past  research  conducted. 

In  summary,  persons  desiring  to 
import  otherwise  prohibited  species  of 
exotic  birds  for  scientific  research  must 
therefore  provide  information  to  the 
Service  as  prescribed  in  this  section. 


and  import  permits  will  be  valid  for  up 
to  one  year. 

Comments  Pertaining  to  Section  15.23: 
Permits  for  Zoological  Breeding  or 
Display 

Twelve  commenters  considered  the 
proposed  requirements  in  §  15.23(a)  to 
be  too  restrictive,  while  five  agreed  in 
principle.  Two  commenters  requested 
that  permits  be  issued  only  for 
zoological  breeding  and  display,  but  not 
for  display  programs  alone.  The  Service 
notes  that  the  term  "zoological  breeding 
or  display  programs"  is  directly  from 
the  statute,  and  has  been  retained. 
Comments  pertaining  to  a  number  of 
issues  were  discussed  above,  in  the 
general  introdudion  to  subpart  C.  as 
they  pertain  to  all  or  most  of  the  types 
of  permits.  In  addition,  comments  were 
received  regarding  the  following  aspects 
of  this  section: 

Several  commenters  objected  to  the 
proposed  requirement  in  §  15.23(a)  that 
applicants  for  permits  for  zoological 
breeding  or  display  programs  provide 
information  on  their  breeding  and 
inventory  records,  including  hatching, 
survival  and  mortality  records,  as  well 
as  causes  of  any  mortalities  and  efforts 
made  to  correct  any  problems.  These 
commenters  felt  that  such  a  requirement 
•was  unnecessary  and  burdensome  on 
zoological  institutions.  The  Service 
disagrees.  Permit  applications  for 
species  that  suffer  high  mortality  in 
captivity  need  to  be  evaluated  as  to  how 
such  mortality  affects  the  need  for 
further  removal  of  wild-caught  birds 
from  their  natural  populations. 
Furthermore,  in  order  to  evaluate 
further  applications  for  the  same  species 
from  the  same  facility,  the  Service  will 
benefit  from  knowing  the  mortalities 
and  survival  rates  of  a  given  species  at 
a  facility. 

Several  zoological  institutions 
suggested  that  the  information  provided 
in  a  given  application  might  also  be 
pertinent  for  one  or  more  other 
applications  submitted  by  the  same 
institution.  The  Service  agrees;  such 
would  be  the  case  in  particular  for 
information  on  the  same  or  similar 
species,  a  history  of  the  facility's 
programs,  husbandry  practices,  and 
other  facility  information.  Some 
institutions  suggested  that  the  Service 
maintain  facility  files  that  an  applicant 
can  refer  to  in  a  permit  application,  to 
avoid  sending  duplicate  information. 
The  Service  accepts  this  suggestion, 
although  it  will  be  implemented  as  a 
matter  of  policy  and  not  as  a  regulation 
in  this  Part  15.  The  Service  will 
endeavor  to  maintain  a  master  file  for 
each  institution  with  multiple 
applications.  However,  a  separate 


application  will  still  be  required  to  be 
submitted  for  each  separate  importation 
of  exotic  birds,  in  order  to  obtain  the 
permits  under  this  section.  It  is  the 
responsibility  of  the  applicant  to 
guarantee  that  the  information  available 
to  the  Service  from  previous  permit 
applications  is  current  and  accurate. 

Comments  Pertaining  to  Expertise  of  a 
Zoological  Institution 

One  commenter  inquired  what  was 
meant  by  a  zoological  institution,  in 
order  to  determine  what  type  of  facility 
could  apply  for  permits  under  this 
section.  The  Service  considers  a 
zoological  institution,  or  zoo,  to  be  one 
that  is  open  to  the  public,  has  animals 
on  public  display,  and  in  the  context  of 
this  section,  one  that  has  a  breeding  or 
educational  protocol  that  includes 
providing  educational  materials  to  the 
general  public  on  the  ecology  and/or 
conservation  of  the  species.  Some 
commenters  recommended  only 
allowing  applications  for  permits  under 
this  section  to  zoological  institutions 
accredited  by  the  American  Association 
of  Zoological  Parks  and  Aquariums 
(AAZPA).  Some  commenters  considered 
issuance  criterion  §  15.23(b)(5)  to  be 
unnecessary  if  only  AAZPA -accredited 
institutions  were  eligible.  Other 
commenters  considered  application 
requirement  §  15.23(a)(5)  unnecessary 
(the  requirement  for  a  description  of  the 
care  and  maintenance  of  the  exotic  bird, 
and  how  the  facility  meets 
professionally  recognized  standards  of 
the  public  display  community).  The 
Service  disagrees.  The  Service  agrees 
that  AAZPA  accreditation  is  an 
important  indicator  of  a  facility's  level 
of  professionalism  and  expertise,  and 
such  accreditation  is  an  indicator  that 
the  facility  meets  the  professionally 
recognized  standards  of  the  public 
display  community.  However,  the 
Service  is  also  aware  that  there  is  a 
possibility  that  a  facility  might  meet 
those  standards,  and  satisfy  the  issuance 
criteria  in  S  15.23(b),  without  being 
accredited  by  AA2TA.  Furthermore,  the 
U.S.  Government  cannot  limit 
applicants  for  permits  authorized  by 
statute  to  facilities  recognized  or 
accredited  by  a  private  entity,  whose 
standards  are  not  subject  to  government 
review  or  the  Administrative  Procedure 
Act. 

Some  commenters  requested  that 
zoological  institutions  be  subject  to  the 
same  requirements  as  cooperative 
breeding  programs.  The  Service  notes 
that  the  WBCA  explicitly  differentiated 
between  the  two.  and  this  rule  is 
consistent  with  the  distinctions  in  the 
statute.  One  commenter  felt  that  the 
zoological  breeding  community  needs 
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more  structure  and  integration  of 
programs,  particularly  as  regards  genetic 
management  plans.  Indeed,  the  Service 
notes  that  no  zoological  institution  is 
precluded  from  participating  in  a 
cooperative  breeding  program  approved 
under  §  15.26.  and  applying  for  an 
import  permit  under  §  15.24.  The 
Service  is  supportive  of  cooperative 
breeding  efforts  that  involve 
coordination  between  private  and 
public  programs  or  institutions. 

In  summary,  persons  desiring  to 
import  otherwise  prohibited  species  of 
exotic  birds  for  zoological  breeding  or 
display  must  provide  information  to  the 
Service  as  prescribed  in  this  section, 
and  import  permits  will  be  valid  for  up 
to  one  year. 

Comments  Pertaining  to  Section  15.24: 
Permits  for  Cooperative  Breeding 

Fourcommenters  agreed  in  principle 
with  the  proposed  rule,  while  48 
considered  the  proposed  rule  to  be  too 
restrictive,  burdensome,  or  unnecessary. 
Several  commenters  recommended 
overview  of  applicants  by  approved 
avicuhural  organizations,  which  is  the 
case  in  this  rule.  Comments  pertaining 
to  a  number  of  issues  were  discussed 
above,  in  the  general  introduction  to 
supart  C,  as  they  pertain  to  all  or  most 
of  the  types  of  permits.  In  addition, 
comments  were  received  regarding  the 
foliowine  aspects  of  this  section: 

Several  commenters  expressed 
concerns  that  requirements  for  approval 
of  cooperative  breeding  programs  were 
excessive  and/or  prohibitive  ofxaptive 
breeding:  they  are  discussed  under 
§15.26.  below.  Several  commenters 
were  confused  as  to  the  "two-tiered" 
system  for  cooperative  breeding 
programs.  The  Service  notes  that  a 
cooperative  breeding  program  may 
apply  for  approval  under  §  15.26.  If  a 
cooperative  breeding  program  is 
approved,  for  importation  of  otherwise 
prohibited  species,  individuals  afTiIiated 
with  that  program  may  apply  to  import 
birds  under  §  15.24.  This  process  is 
expedited  by  requiring  approval  first  of 
the  program,  and  information  that  the 
Service  would  have  needed  to  require 
fipom  all  applicants  will  only  be  required 
for  the  approval  of  the  program. 
Information  required  from  individual 
applicants  refers  to  specific  imports  of 
specific  exotic  birds  by  a  person. 

Several  commenters  were  confused 
about  whether  or  not  the  Service  had 
proposed  to  regulate  interstate 
commerce  in  captive-bred  exotic  birds, 
or  in  general  to  regulate  captive 
breeding  of  exotic  birds  in  the  United 
States.  The  Service  stresses  that  that  is 
not  the  case,  and  any  person  not 
wishing  to  import  exotic  birds  need  not 


apply  for  a  permit  under  this  part  15, 
and  any  cooperative  breeding  program 
that  does  not  intend  to  import  exotic 
birds  does  not  need  to  apply  for 
approval.  Some  commenters  raised 
concerns  about  marking  requirements: 
none  were  proposed  in  the  proposed 
rule  of  August  12.  1993,  and  none  are 
found  in  this  final  rule.  Other  general 
comments  pertaining  to  captive 
breeding  in  general  will  be  discussed 
under  §15.26.  below. 

Comments  Pertaining  to  Origin  of  Birds 

.    One  commenter  objected  to  requiring 
information  from  applicants  on  the 
origin  of  the  birds  to  be  imported  (wild- 
caught  or  captive-bred),  as  being 
unnecessary  information  for  captive 
breeding  purposes.  The  Service 
disagrees,  and  feels  that  this  information 
is  vital  to  making  the  required  non- 
detriment  finding.  This  information  is 
also  for  the  benefit  of  the  applicant, 
since  a  less  strict  test  of  non-detriment 
will  be  employed  in  the  case  of  captive- 
brtd  birds  to  be  imported. 

Comments  Pertaining  to  Recordkeeping, 
Section  15.24(a)(5)(iii) 

Several  commenters  opposed  or 
expressed  concern  about  the 
requirement  for  details  on 
recordkeeping.  The  Service  clarifies  that 
it  does  not  want  all  records  kept  by  a 
participant  in  a  cooperative  breeding 
program.  Rather,  applicants  are  required 
to  provide  recordkeeping  details 
pertaining  to  the  relationship  of  the 
exotic  bird  to  be  imported  to  the 
cooperative  breeding  program  approved 
under  §  15.26.  This  is  to  assist  the 
Service  in  being  certain  that  records  are 
kept  that  allow  the  cooperative  breeding 
program  to  exercise  the  necessary 
oversight,  to  comply  with  the 
requirements  of  §  15.26,  and  to  satisfy 
the  intent  of  Congress  that  permittees 
for  birds  for  cooperative  breeding  keep 
track  of  birds  and  their  progeny.  This 
issue  is  discussed  further  under  §  15.26, 
below.  The  Service  notes  that  it  has 
removed  the  requirement  for  veterinary 
details,  as  being  redundant  with  other 
requirements. 

In  summary,  persons  desiring  to 
import  otherwise  prohibited  species  of 
exotic  birds  for  cooperative  breeding 
programs  must  first  be  affiliated  with  a 
cooperative  breeding  program  approved 
under  the  provisions  of  §  15.26.  If  a 
person  is  affiliated  with  an  approved 
program,  to  apply  for  a  permit  they  must 
provide  information  to  the  Service  as 
prescribed  in  this  section.  Import 
permits  will  be  valid  for  up  to  one  year. 


Comments  Pertaining  to  Section  15.25: 
Permits  for  Personal  Pets 

Several  commenters  expressed 
concerns  about  the  Service's  intentions 
regarding  birds  that  have  previously 
been  exported  from  the  United  States 
■and  are  being  returned  to  the  United 
States.  The  Service  has  modified  the 
rule,  and  discussed  this  issue  under 
§15.12,  above. 

Comments  Pertaining  to  Section 
15.25(a):  Two  Birds  Per  Individual 

In  the  proposed  rule,  the  Service  had 
required  that  no  household  be  able  to 
import  more  than  two  birds  as  pets  in 
any  year,  although  section  112  of  the 
WBCA  clearly  states  that  the  restriction 
is  on  two  birds  per  individual.  Some 
commenters  felt  that  limiting  imports  to 
two  birds  per  household  was  an 
unnecessary  restriction  when  compared 
with  the  requirements  of  statute  The 
Service  agrees,  and  in  this  final  rule  the 
restriction  is  on  two  birds  per 
individual  per  year.  The  Service  had 
proposed  household  rather  than 
individual,  for  a  number  of  reasons, 
including  to  avoid  situations  where 
persons  would  purchase  birds  for  each 
member  of  their  family,  and  import 
them  for  commercial  purposes.  The 
Service  has  however  returned  to  the 
original  language  of  the  statute.  If  a 
household  wishes  to  import  more  than 
two  birds,  individual  members  of  that 
household  must  each  apply  for  import 
permits.  The  Service  is  still  required  to 
make  the  required  findings,  including 
whether  the  import  is  detrimental  to  the 
species  in  the  wild.  The  Service  has 
retained  the  permit  condition  that  the 
exotic  birds  cannot  be  imported  with 
the  intention  to  sell.  One  commenter 
requested  that  the  rule  limit  imports  to 
one  per  individual  rather  than  two 
birds:  the  Ser\'ice  has  retained  the  two 
bird  limit,  as  that  is  contained  in  the 
statute. 

Comments  Pertaining  to  Section 
15.25(a):  One  Year  Resident  Outside  of 
the  United  States 

Several  commenters  were  concerned 
about  the  requirement  that  in  order  to 
obtain  a  permit  to  import  a  personally 
owned  pet  bird  acquired  outside  of  the 
United  States,  individuals  are  required 
to  show  documentation  that  they  have 
continually  resided  outside  of  the 
United  States  for  a  minimum  of  one 
year.  Several  commenters  noted  that  the 
WBCA  states  that  individuals  must  have 
been  "continuously  out  of  the  country 
for  a  minimum  of  one  year";  these 
commenters  felt  that  the  residence 
requirement  was  more  restrictive  than 
the  statute.  Actually,  the  opposite  is  the 
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case.  The  Service  is  aware  of  many 
situations  where  U.S.  citizens  are 
stationed  overseas  for  several  years  (and 
thereby  reside  outside  of  the  United 
States),  but  they  have  not  actually  been 
physically  out  of  the  country  for  the 
entire  time,  as  they  make  frequent  visits 
to  family  in  the  United  States.  The 
Service  did  not  consider  it  the  intent  of 
Congress  to  prevent  Foreign  Service  and 
military  officers  stationed  outside  of  the 
United  States  for  one  or  mora  years  to 
import  their  birds,  if  perchance  they  had 
visited  the  United  States  during  that 
period.  The  proposed  rule  language  has 
not  been  changed.  Another  commenter 
recommended  increasing  the  required 
period  of  residency  outside  ef  the 
United  States  to  two  years;  the  Service 
disagrees,  since  one  year  is  specified  in 
the  VVBCA.  the  one  year  requirement 
has  been  retained. 

One  commenter  objected  to  requiring 
information  from  applicants  on  the 
origin  of  their  pet  bird  (wild-caught  or 
captive-bred),  as  being  information 
unavailable  to  the  general  public.  The 
Service  disagrees,  and  feels  that  this 
information  is  vital  to  making  the 
required  non-detriment  finding,  and 
considers  the  detail  of  .'nformation 
requested  to  not  be  excessive. 

Comments  Pertaining  to  Section  15.26: 
Approval  of  Cooperative  Breeding 
Programs 

Sixteen  commenters  considered  the 
provisions  of  the  proposed  rule  to  be  too 
restrictive,  redundant,  or  unnecessary, 
while  five  agreed  in  principle. 
Comments  pertaining  to  a  number  of 
issues  were  discussed  above,  in  the 
general  introduction  to  subpart  C,  as 
they  pertain  to  all  or  most  of  the  types 
of  permits  and  to  approval  of 
cooperative  breeding  programs.  In 
addition,  comments  were  received 
regarding  the  following  aspects  of  this 
section: 

Some  commenters  expressed  concerns 
that  the  proposed  rule  would  discourage 
captive  breeding.  The  Service  disagrees. 
One  commenter  claimed  that  the  "intent 
of  the  WBCA  is  to  promote  breeding  of 
exotic  avian  species."  The  Service  notes 
that  the  stated  purpose  of  the  WBCA.  in 
section  103  of  the  statute,  is  "to  promote 
the  conservation  of  exotic  birds",  in  a 
number  of  ways,  with  a  focus  on 
benefits  to  exotic  birds  in  the  wild. 
Nevertheless,  the  Service  is  aware  of, 
and  agrees  with,  exemptions  provided 
for  in  the  WBCA  for  importation  of 
otherwise  prohibited  exotic  bird  species 
for  cooperative  breeding  programs. 
Based  on  comments  received  and  its 
own  analysis,  the  Service  has  changed 
or  eliminated  elements  of  the  proposed 
rule  that  relates  to  cooperative  breeding 


programs  (see  "General  comments 
pertaining  to  subpart  C",  above),  and 
that  may  have  been  urmecessary. 

Some  commenters  recommended  that 
the  Service  leave  any  regulation  of 
cooperative  breeding  programs  to 
avicultural  organizations.  The  Service 
believes  that  the  final  rule  is  quite  self- 
regulating,  in  that  cooperative  breeding 
programs  must  submit  information  on  a 
number  of  topics,  but  the  Service  has 
allowed  for  great  flexibility  in  these 
topics  and  in  how  cooperative  breeding 
programs  are  designed.  For  example,  the 
Service  has  required  information  on  a 
breeding  protocol,  genetic  management 
plan  and  breeding  methods,  and  plans 
for  developing  and  maintaining  a  self- 
sustaining  population  in  captivity  of  the 
exotic  bird  species;  the  Service  has  not 
directed  cooperative  breeding  programs 
as  to  what  breeding  protocol  should  be 
used,  or  how  to  allocate  birds,  but  rather 
is  leaving  that  up  to  each  program  to 
coordinate.  The  Service  notes  that  in  the 
public  meeting  of  April  15-16. 1993. 
thwe  was  consensus  of  those  attending 
(including  many  aviculturists)  that  the 
most  expeditious  way  to  handle 
cooperative  breeding  programs  in  a 
rulemaking  implementing  the  WBCA 
would  be  a  two-tiered  system,  with 
approval  of  the  entire  program  first, 
followed  by  applications  from 
individual  breeders. 

Comments  Pertaining  to  Section 
15.26(a)(1):  Birds  to  be  Imported 

One  commenter  suggested  that 
individual  cooperative  breeding 
programs  be  eligible  for  approval 
whether  or  not  they  intend  to  import 
birds.  The  Service  agrees  that  a 
cooperative  breeding  program  may  not 
have  a  specific  importation  planned, 
and  has  modified  the  rule  accordingly  to 
require  a  description  of  the  exotic 
bird(s)  to  be  imported  or  to  be  covered 
under  the  program.  However,  the 
Service  notes  that  any  program  breeding 
exotic  birds  in  captivity  with  no  intent 
to  import  birds  has  no  need  to  apply  for 
approval  under  the  WBCA. 

Comments  Pertaining  to  Recordkeeping 
and  Tracking  of  Birds 

Some  commenters  objected  to  the 
proposed  requirement  in  §  15.26(a)(2) 
for  submission  by  cooperative  breeding 
programs  of  details  on  the  system  of 
recordkeeping  and  tracking  of  birds  and 
their  progeny.  The  Service  however 
considers  that  requirement  to  be  vital, 
and  has  retained  it  in  the  final  rule. 
Congress,  in  the  House  Committee 
Rpport  on  the  Wild  Bird  Conservation 
Act,  said  that  it  "expects  that  the 
Secretary  will  issue  permits  for  the 
importation  of  birds  for  breeding  if  the 


applicant  can  demonstrate  that  he  or  she 
is  capable  and  fully  intends  to  keep 
track  of  the  whereabouts  of  the  offspring 
of  birds  that  are  imported  under  this 
exemption.  The  purpose  of  this 
requirement  is  to  ensure  that  it  efforts  to 
reintroduce  the  species  into  the  wild  are 
undertaken,  the  location  of  birds  that 
might  be  included  in  such  a  program 
and  their  genetic  makeup  will  be 
known."  To  comply  with  the  intent  of 
Congress  in  this  matter,  the  Service  has 
retained  the  requirement  for  information 
on  plans  for  disposition  of  progeny,  a 
breeding  protocol  that  includes  a 
discussion  of  the  proposed  genetic 
management  plan,  and  details  on  the 
system  of  recordkeeping  to  be  used. 

Commwits  Pertaining  to  Tjrpes  of 
Facilities 

One  commenter  felt  very  strongly  that 
cooperative  breeding  programs  for 
endangered  species  and/or  CITES 
Appendix  I  be  done  only  in  closed, 
single-species  iadlities,  because  of 
disease  transmission  concerns;  the 
commenter  cited  the  Service's  policy  for 
the  captive  breeding  of  Puerto  Rican 
Parrots.  The  Service  agrees  that  there  are 
serious  risks  of  disease  exposure  in 
captive-breeding  programs  for 
threatened  or  endangered  species.  The 
Service,  as  a  matter  of  policy,  for 
Appendix  I  species  or  species  listed 
under  the  Endangered  Species  Act,  will 
seek  to  obtain  information  as  to  whether 
facilities  are  single  or  multi-species, 
where  reintroduction  is  the  stated 
objective  of  the  breeding  program. 

Comments  Pertaining  to  Annual  Reports 

One  commenter  felt  that  the  proposed 
requirement  in  §  15.26(a)(5)  to  provide 
annual  reports  for  3  years  imposes  an 
impediment  to  creating  new  cooperative 
breeding  programs,  since  there  are  very 
few  si>ch  programs  established  for 
CITES  Appendix  Il-listed  species.  The 
Service  neither  intended  nor  wishes  to 
discourage  the  formation  of  new 
cooperative  breeding  programs. 
Therefore,  the  Service  has  modified  the 
proposed  requirement  taask  for  such 
information  from  pre-existing 
cooperative  breeding  programs,  by 
including  "if  applicable  "  in  the  rule. 

Comments  Pertaining  to  Afliliation 

Several  commenters  were  unclear 
what  is  meant  by  professional  affiliation 
in  §  15.26,  which  requires  a 
qualification  statement  for  each 
individual  who  will  be  overseeing  a 
cooperative  breeding  program,  and 
requires  that  individuials  overseeing  the 
program  demonstrate  an  affiliation  with 
an  avicultural.  conservation  or 
zoological  organization.  The  proposed 


Federal  Register  /  Vol.  58.  No.  219  /  Tuesday,  November  16.  1993  /  Rules  and  Regulations 


60535 


rule  required  that  this  affiliation  be 
professional.  Some  commenters  noted 
that  some  avicultural  organizations  are 
administered  by  volunteers,  who  might 
be  thought  of  as  non-professionals.  The 
Service  agrees,  and  has  removed  the 
requirement  that  affiliations  be 
professional.  The  Service  notes  however 
that  the  individuals  overseeing  a 
cooperative  breeding  program  must  be 
able  to  demonstrate  some  formal 
affiliation  with  the  avicultural. 
zoological,  or  conservation  organization, 
w  hether  professional,  as  an  officer,  or 
otherwise. 

Comments  Pertaining  to  Country  of 
Origin 

Two  conunenters  recommended  that 
captive  breeding  of  endangered  species 
be  conducted  in  the  country  of  origin  of 
the  species  [in  situ)  for  conservation 
purposes  and  ex  situ  captive  breeding 
programs  should  only  be  sanctioned 
when  it  is  not  possible  to  set  up  captive 
breeding  programs  in  the  country  of 
origin.  The  Service  feels  strongly  that 
conservation,  management,  and 
recovery  programs  in  countries  of  origin 
should  be  given  full  consideration. 

Comments  Pertaining  to  Studbooks 

One  commenter  objected  to  the 
requirement  for  information  on  a 
studbook.  if  one  has  been  developed  for 
the  species,  as  being  superfluous.  The 
Service  disagrees,  and  considers  that  if 
a  studbook  has  been  developed  for  a 
species,  that  information  is  useful  in 
making  the  required  findings. 

Comments  Pertaining  to  Publication  in 
the  Federal  Register  (§  15.26(c)) 

Several  commenters  objected  to 
publication  in  the  Federal  Register  of 
applications  for  approval  of  cooperative 
breeding  programs.  The  Service 
disagrees,  and  has  retained  its 
commitment  and  requirement  to  publish 
all  apphcations  for  approval  of 
cooperative  breeding  programs  in  the 
Federal  Register.  The  Service  notes  that 
this  is  a  new  program,  and  exotic  wild 
birds  and  their  conservation  will  benefit 
from  the  Service's  receiving  information 
form  all  knowledgeable  members  of  the 
public  in  granting  approval  to 
cooperative  breeding  programs.  The 
Service  notes  that  individual  permit 
applications  associated  with  approved 
cooperative  breeding  programs  will  not 
be  required  to  be  pubUshed  in  the 
Federal  Register. 

Comments  Pertaining  to  Renewal  of 
Approval.  Section  15.26(e) 

Cooperative  breeding  programs  will 
be  approved  for  two  years,  and  can 
apply  for  renewal  of  approval.  One 


commenter  inquired  if  a  cooperative 
breeding  program  that  does  not  intend 
to  import  any  more  birds  needs  to  apply 
for  renewal.  The  Service  stresses  that  no 
renewal  would  then  be  needed,  and 
renewal  is  not  obligatory.  The  Service 
further  stresses  that  approval  of 
cooperative  breeding  programs  is  only 
necessary  when  participants  in  the 
program  intend  to  apply  to  import 
otherwise  prohibited  species  of  exotic 
birds. 

In  summary,  cooperative  breeding 
programs  that  wish  to  oversee  the 
importation  of  otherwise  prohibited 
species  of  exotic  birds  must  be  approved 
under  this  section  before  persons  can 
apply  for  import  permits  under  §  15.24. 
In  applying  for  approval,  a  cooperative 
breeding  prc^ram  must  provide 
information  to  the  Service  as  prescribed 
in  this  section. 

Comments  Pertaining  to  Subpart  D- 
Approved  List  of  Species  Listed  in  the 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 

No  comments  were  received  on  the 
proposed  organization  of  this  subpart. 
This  subpart  D  is  established  in  this 
rule;  actual  text  will  be  proposed  in  a 
future  proposed  rulemaking.  The 
subpart  is  organized  as  follows: 

15.31  Criteria  for  including  species  in 
the  approved  Hst. 

(a)  Captive-bred  species 

(b)  Non-captive-bred  species 

15.32  Species  included  in  the 
approved  list. 

(a)  Captive-bred  species 

(b)  Non-captive-bred  species 

Comments  Pertaining  to  Subpart  E: 
Qualifying  Facilities  Breeding  Exotic 
Birds  in  Captivity 

No  comments  were  received  on  the 
proposed  organization  on  this  subpart. 
This  subpart  E  is  estabUshed  in  this 
rule;  actual  text  will  be  proposed  in  a 
future  proposed  rulemaking.  The 
subpart  is  organized  as  follows: 
Section  15.41    Criteria  for  including 

facilities  as  qualifying  for  imports. 
Section  15.42    List  of  foreign  qualifying 

breeding  facilities. 

Comments  Pertaining  to  Subpart  F:  List 
of  Prohibited  Species  Not  Listed  in  the 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 

No  comments  were  received  on  the 
proposed  organization  of  this  subpart. 
This  subpart  F  is  established  in  this 
rule;  actual  text  will  be  proposed  in  a 
future  proposed  rulemaking.  The 
subpart  is  organized  as  follows: 


Section  15.51    Criteria  for  including 

species  and  countries  in  the 

prohibited  hst 
Section  15.52    Species  included  in  the 

prohibited  list. 
Section  15.53    Countries  of  export 

included  in  the  prohibited  list. 

General  Comments 

Comments  Pertaining  to  Marking  of 
Exotic  Birds 

One  commenter  noted  that  section 
114  of  the  WBCA  calls  on  the  Secretary 
to  review  a  program  for  labeling  of 
exotic  birds  and  certification  of  breeding 
facilities,  and  to  report  to  Congress  the 
results  of  that  review  by  October  23, 
1994.  The  Service  has  not  yet  begun  that 
review,  but  welcomes  the  voluntary 
contribution  of  information  or 
suggestions  from  members  of  the  public 
on  the  way  to  proceed  with  this  review. 
Several  commenters  inquired  if  the 
Service  intends  to  propose  regulations 
pursuant  to  Section  115  of  the  WBCA. 
which  authorizes  the  Secretary  to 
promulgate  regulations  requiring 
marking  or  recordkeeping  for  certain 
species  of  exotic  birds.  The  Service  will 
review  that  issue,  and  decide  in  the 
future  on  what  regulations  to  propose.    , 

Comments  Pertaining  to  the  Regulatory 
Flexibility  Act 

One  commenter  inquired  how  the 
Service  could  certify  that  these 
regulations  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  described  by  the 
Regulatory  Flexibility  Act.  The  Service 
notes  that  while  the  statute  may  have  an 
economic  effect,  these  regulations 
establishing  permit  procedures  will 
allow  the  importation  of  otherwise 
prohibited  species;  since  the  regulations 
remove  an  automatic  restriction,  any 
potential  economic  effect  is  either  minor 
or  beneficial. 

Effects  of  the  Rule 

The  Service  has  determined  that  this 
rule  is  categorically  excluded  under 
Departmental  procedures  in  complying 
with  the  National  Environmental  Policy 
Act  (NEPA).  The  regulations  are 
procedural  in  nature,  and  the 
environmental  effects  are  judged  to  be 
minimal,  speculative,  and  do  not  lend 
themselves  to  meaningful  analysis.  See 
516  DM  (Departmental  Manual)  2.    ^ 
Appx.  1,  Paragraph  1.10.  The  permits 
authorized  under  the  WBCA  and 
regulations  may  be  subject  to  NEPA 
documentation  'requirements,  on  a  case- 
by-case  basis.  For  good  cause  as 
explained  herein,  the  effective  date  of 
this  final  rule  has  not  been  delayed  for 
thirty  (30)  days  after  publication  in  the 
Federal  Register  because,  in  accordance 
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with  5  U.S.C  553(d)  (l)  and  (3).  the  rule 
recognizes  permitting  exceptions  to  the 
requirements  of  the  Wild  Bird 
Conservation  Act.  which  aulomati(»lly 
imposes  broad  import  bans  as  of 
October  23,  1993. 

Executive  Orders  12866, 12612.  and 
12630  and  the  Regulatory  Flexibility 
Act 

It  had  been  previously  determined 
that  these  revisions  to  50  CFR  Fart  15 
do  not  constitute  a  "major"  rule  under 
the  criteria  established  by  Executive 
Order  12291.  Since  that  time,  President 
Clinton  has  signed  Executive  Order 
12866  which  revokes  Executive  Order 
12291  and  requires,  among  other  things, 
that  agencies  determine  whether  a 
regulatory  action  is  significant.  This  rule 
is  not  significant  as  defined  in  Executive 
Order  12866.  This  action  is  not  expecled 
to  have  significant  taking  implications 
for  U.S.  citizens,  as  per  Executive  Order 
12630.  It  has  also  b^n  certiHed  that 
these  revisions  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  by  the  Regulatory  Flexibility 
Act.  Since  the  rule  applies  to  . 

importation  of  live  wild  birds  into  the 
United  States,  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  12612. 

Paperwork  Reduction 

The  infwmation  collection 
requirement(s)  contained  in  this  section 
have  been  approved  by  the  Office  of 
Management  end  Budget,  as  required  by 
44  U.S.C  3501  et  seq.  The  collection  of 
this  information  has  been  assigned 
approval  number  1018-0084  by  the 
Office  of  Management  and  Budget  and 
the  expiration  date  of  August  31. 1996. 

Author 

The  primary  author  of  this  final  rule 
is  Dr.  Susan  S.  Lieberman,  Ol^ce  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  Washington.  DC. 
20240  (703/358-2093). 

List  of  Sub)ects  in  50  CFR  Part  15 

Imports.  Reporting  and  recordkeeping 
requirements.  Transportation,  Wildlife. 

Regulation  Promulgation 

Accordingly,  part  15  of  Chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  hereby  revised  to  read  as 
follows: 

PART  15— WILD  BIRO 
CONSERVATION  ACT 

Subpart  A— Introductton  and  General 
Provisions 


15.1 


Purpow  of  regulations. 


15. 2  Sa>pe  of  regulations. 

15.3  Definitions. 

Subpart  B— ProM)Mtons  and  Requtrements 

15.11  Prohibitions. 

15.12  Requirements. 

Sut>part  C — Permits  and  Approval  ol 
Cooperative  Breading  Programs 

15.21  General  application  procadurcs. 

15.22  Permits  for  scientific  research. 

15.23  Permits  for  zoological  breeding  or 
display  programs. 

15  24     Permits  for  cooperative  breeding. 

15.25  Permits  for  personal  pets. 

15.26  Approval  of  cooperative  Iweeding 
programs. 

Subpart  D    Approved  Ust  of  Spades  Listed 
In  ttw  Appendicas  to  ttia  Convention 

15.31  Criteria  for  including  species  in  the 
approved  list.  (Reserved] 

15.32  Species  included  in  the  approved  list. 
iResorv6<il 

Subpart  E— OuaNfytng  FaclHtles  Breeding 
Exotic  Birds  in  CapthMty 

15.41  Oileria  for  including  bcilities  as 
qualifying  for  imports.  (Kescrved] 

15.42  List  of  foreign  qualifying  Iveeding 
facilities.  (Reservedl 

Subpart  F— List  of  Prohtt>itad  Species  Not 
Listed  In  the  Appendices  to  the  Convention 

15.51  Criteria  for  including  species  and 
countries  in  the  prohibited  list. 
(Reserved! 

15.52  Species  included  in  the  prohibited 
list.  (Reserved) 

15.53  Countriesofexpiort  included  In  the 
prohibited  list  (Reserved) 

Autborily:61  U.SC  4901-4916. 

Sut}part  A — Introduction  and  General 
Provisions 

f  15.1    Purpose  of  regulations. 
The  regulations  in  this  part 
implement  the  Wild  Bird  (Conservation 
Act  of  1992,  Pub.  L.  102-440. 16  U.S.C. 
4901-4916. 

1 15.2  Scope  of  regutationa. 

(a)  The  regulations  in  this  part  apply 
to  all  species  of  exotic  birds,  as  dehneid 
in  section  15.3. 

(b)  The  provisions  in  this  part  are  in 
addition  to,  and  are  not  in  lieu  of.  other 
regulations  of  this  subchapter  B  that 
mav  require  a  permit  or  prescribe 
additional  restrictions  or  conditions  for 
the  import,  export,  reexport,  and 
transportation  of  wildlife. 

515.3  Definitions. 

In  addition  to  the  definitions 
contained  in  Parts  10  and  23  of  this 
subchapter  B,  and  unless  the  context 
~  requires  otherwise,  in  this  Part: 

Exotic  bird  means  any  live  or  dead 
member  of  the  Qass  Aves  that  is  not 
indigenous  to  the  50  States  or  the 
District  of  Columbia,  including  any  egg 


or  offspring  thereof,  but  does  not 
include  domestic  poultry,  dead  sport- 
hunted  birds,  dead  museum  specimens, 
dead  scientific  specimens,  products 
manufactured  from  such  birds,  or  birds 
in  any  of  the  following  families: 
Phasianidae.  Numididae,  Cracidae, 
Meleagrididae,  Megapodiidae,  Anatidae, 
Struthionidae  Rheidae,  Dromaiinae,  and 
Cruidae. 

Indigenous  means  a  species  that  is 
naturally  occurring,  not  introduced  as  a 
resuh  of  human  activity,  and  that 
currently  regularly  inhabits  or  breeds  in 
the  50  States  or  the  District  of  Columbia. 

Person  means  an  individual, 
corporation,  partnership,  trust, 
association,  or  any  other  private  entity; 
or  any  officer,  employee,  agent, 
department,  or  instrumentality  of  the 
Federal  (k>vemment,  of  any  State, 
municipality,  or  pobtical  subdivision  of 
a  State,  or  of  any  foreign  government; 
any  State,  municipality,  or  political 
subdivision  of  a  State;  or  any  other 
entity  subiect  to  the  jurisdiction  of  the 
United  States. 

Species  means  any  species,  any 
subspecies,  or  any  district  population 
segment  of  a  species  or  subspecies,  and 
includes  hybrids  of  any  species  or 
subspecies.  Hybrids  will  be  treated 
according  to  the  more  restrictive 
Appendix  or  category  in  which  either 
parental  species  is  listed. 

United  States  means  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  Virgin  Islands. 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

Subpart  B — Prohibitions  and 
Requirements 

§15.11    Prohibitions. 

(a)  Except  as  provided  under  a  permit 
issued  pursuant  to  subpart  C  of  this 
Part,  it  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  commit,  attempt  to  commit,  to 
solicit  another  to  commit,  or  to  cause  to 
be  committed,  any  of  the  acts  described 
in  paragraphs  (b)  through  (f)  of  this 
section  in  recard  to  any  exotic  bird. 

(b)  It  is  unlawful  to  import  into  the 
United  States  any  exotic  bird  species 
listed  in  the  Appendices  to  the 
Convention  that  is  not  included  in  the 
approved  list  of  species,  pursuant  to 
subpart  D  of  this  part,  except  that 

(1)  This  paragraph  (b)  does  not  apply 
to  any  exotic  bird  that  was  bred  in  a 
foreign  breeding  facility  listed  as 
qualifying  pursuant  to  subpart  E  of  this 
part,  and 

(2)  This  paragraph  (b)  does  not  apply 
to  an  exotic  bird  spedes  listed  in 
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Appendix  III  to  the  Convention  that 
originated  in  a  country  that  has  not 
listed  the  species  in  Appendix  III. 

(c)  It  is  unlawful  to  import  into  the 
United  States  any  exotic  bird  species 
not  listed  in  the  Appendices  to  the 
Convention  that  is  listed  in  the 
prohibited  species  list,  pursuant  to 
subpart  F  of  this  Part.  In  addition  to  all 
other  exotic  birds  species,  this 
paragraph  also  applies  to  exotic  bird 
species  listed  in  Appendix  III  to  the 
Convention  that  originated  in  a  country 
that  has  not  listed  the  species  in 
Appendix  ni. 

(d)  It  is  unlawful  to  import  into  the 
United  States  any  exotic  bird  species 
from  any  country  included  in  the 
prohibited  country  list,  pursuant  to 
subpart  F  of  this  part. 

(e)  It  is  unlawful  to  import  into  the 
United  States  any  exotic  bird  species 
from  a  qualifying  facility  breeding 
exotic  birds  in  captivity,  listed  pursuant 
to  subpart  E  of  this  part,  if  the  exotic 
bird  was  not  captive-bred  at  the  listed 
facility. 

(f)  It  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  engage  in  any  activity  with  an 
exotic  bird  imported  under  a  permit 
issued  pursuant  to  this  Fart  that  violates 
a  condition  of  said  permit. 

§15.11    Requirements. 

(a)  No  person  shall  import  into  the 
United  States  any  exotic  bird  except  as 
may  he  permitted  under  the  terms  of  a 
valid  permit  issued  pursuant  to  the 
provisions  of  subpart  C  of  this  part  and 
50  CFR  part  13.  or  in  accordance  with 
the  provisions  of  subparts  D-F  of  this 
part  15.  or  in  accordance  with  the 
provisions  of  paragraph  (b)  of  this 
section. 

(b)  Any  exotic  bird  can  be  imported 
to  the  United  States  if  it  was  legally 
exported  from  the  United  States  with  a 
permit  issued  by  the  Service's  Office  of 
Management  Authority,  provided  that 
the  import  is  by  the  same  person  who 
exported  the  bird,  the  import  is 
accompanied  by  a  copy  of  the  cleared 
CITES  export  permit  or  certificate 
issued  by  the  Service  that  was  used  to 
export  the  exotic  bird,  and  the  Service 
is  satisfied  that  the  same  bird  is  being 
imported  as  is  indicted  on  th"te 
aforementioned  permit  or  certificate. 

Subpart  C — Permits  and  Approval  of 
Cooperative  Breeding  Progranrts 

§15.21    General  application  procedures. 
(a)  The  Director  may  issue  a  permit 
authorizing  the  importation  of  exotic 
birds  otherwise  prohibited  by  §  15.11,  in 
accordance  with  the  issuance  criteria  of 
this  .subpart,  for  the  following  purposes 


only:  Scientific  research;  zoological 
breeding  or  display  programs; 
cooperative  breeding  programs  designed 
to  promote  the  conservation  and 
maintenance  of  the  species  in  the  wild; 
or  personally  owned  pets  accompanying 
persons  returning  to  the  United  States 
after  being  out  of  the  country  for  more 
than  1  year. 

(b)  Additional  requirements  as 
indicated  in  parts  13. 14. 17.  21.  and  23 
of  this  subchapter  must  also  be  met. 

(c)  Applications  for  permits  under 
this  subpart  and  applications  for 
approval  of  cooperative  breeding 
programs  under  this  subpart  shall  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Sen  ice.  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive. 
Arlington.  Virginia  22203  by  the  person 
wishing  to  engage  in  the  activity.  Each 
application  must  be  submitted  on  an 
official  application  (Form  3-200) 
provided  by  the  Service  and  must 
contain  all  of  the  information  specified 
in  the  applicable  section,  §  15.22-15.26. 
The  sufficiency  of  the  application  shall 
be  determined  by  the  Director  in 
accordance  with  the  requirements  of 
this  part  and  part  13  of  this  subchapter. 

§15.22    Permits  for  scientific  research. 

(a)  Application  requirements  for 
permits  for  scientific  research.  Each 
application  shall  provide  the  following 
information  and  such  other  information 
that  the  Director  may  require: 

(1)  A  description  of  the  exotic  bird(s) 
to  be  imported,  including: 

(i)  The  common  and  scientific  names 
of  the  species,  number,  age  or  age  class, 
and,  when  known,  sex;  and 

(ii)  A  statement  as  to  whether,  at  the 
time  of  the  application,  the  exotic  bird 
is  still  in  the  wild,  has  already  been 
removed  from  the  wild,  or  was  bred  in 
captivity; 

(2)  If  the  exotic  bird  is  in  the  wild  or 
was  taken  from  the  wild,  include: 

(i)  The  country  and  region  where  the 
removal  will  occur  or  occurred; 

(ii)  A  description  of  the  status  of  the 
species  in  the  region  of  removal;  and 

(iii)  A  copy  of  any  foreign  collecting 
permit  or  authorizing  letter,  if 
applicable; 

(3)  If  the  exotic  bird  was  bred  in 
captivity,  include: 

(i)  Documents  or  other  evidence  that 
the  bird  was  bred  in  captivity,  including 
the  name  and  address  of  the  breeder, 
and  when  known,  hatch  date  and 
identity  of  the  parental  birds;  and 

(ii)  If  the  applicant  is  not  the  breeder, 
documentation  showing  the  bird  was 
acquired  from  a  breeder  and  a  history  of 
multiple  transactions,  if  applicable: 

(4)  A  statement  of  the  reasons  the 
applicant  is  justified  in  obtaining  a 


permit,  and  a  complete  description  of 
the  scientific  research  to  be  conducted 
on  the  exotic  bird  requested,  including: 

(i)  Formal  research  protocol  with 
timetable; 

(ii)  The  relationship  of  such  research 
to  the  conservation  of  the  species  in  the 
wild; 

(iii)  A  discussion  of  possible 
alternatives  and  efforts  to  obtain  birds 
from  other  sources;  and 

(iv)  Plans  for  disposition  of  the  exotic 
birds  and  any  progeny  upon  completion 
of  the  re:>jarch  project; 

(5)  Qualifications  of  the  scientific 
personnel  conducting  the  proposed 
research,  including  applicable 
experience  and  a  description  of  relevant 
past  research  conducted; 

(6)  A  description  of  the  care  and 
maintenance  of  the  exotic  bird,  and  how 
the  facility  meets  professionally 
recognized  standards,  including; 

(i)  The  name  and  address  of  the 
facility  where  the  exotic  bird  will  be 
maintained; 

(ii)  Dimensions  of  existing  enclosures 
for  the  birds  to  be  imported  and  number 
of  birds  to  be  housed  in  each;  and 

(iii)  Husbandry  practices. 

(b)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
permit  should  be  issued.  In  making  this 
decision,  the  Director  shall  consider,  in 
addition  to  the  general  criteria  in  Part  13 
of  this  subchapter,  the  following  factors; 

(1)  Whether  the  purpose  of  the 
scientific  research  is  adequate  to  justify 
removing  the  exotic  bird  from  the  wild 
or  otherwise  changing  its  status; 

(2)  Whether  the  proposed  import 
would  be  detrimental  to  the  survival  of 
the  exotic  bird  species  in  the  wild, 
including  whether  the  exotic  bird  was 
bred  in  captivity  or  was  (or  will  be) 
taken  from  the  wild,  taking  into 
consideration  the  conservation  status  of 
the  species  in  the  wild; 

(3)  Whether  the  permit,  if  issued, 
would  conflict  with  any  known  program 
intended  to  enhance  the  survival  of  the 
population  from  which  the  exotic  bird 
was  or  would  be  removed; 

(4)  Whether  the  research  for  which 
the  permit  is  required  has  scientific 
merit; 

(5)  Whether  the  expertise,  facilities,  or 
other  resources  available  to  the 
applicant  appear  adequate  for  proper 
care  and  maintenance  of  the  exotic  bird 
and  to  successfully  accomplish  the 
research  objectives  stated  in  the 
apijlication. 

(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  Part 
13  of  this  subchapter,  every  permit 
issued  under  this  section  shall  be 
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subject  to  special  conditions  as  the 
Director  may  deem  appropriate. 

(d)  Duration  of  permits.  The  duration 
of  the  import  permits  issued  under  this 
section  shall  be  designated  on  the  face 
of  the  permit,  but  in  no  case  will  these 
f>ermits  be  valid  for  longer  than  one 
year. 

f  1S.23    Pannlts  tor  lootoglcai  tireeding  or 
display  programs. 

(a)  Application  requirements  for 
permits  for  zoological  breeding  or 
display  programs.  Each  application 
shall  provide  the  following  information 
and  siich  other  information  that  the 
Director  may  require: 

(1)  A  description  of  the  exotic  bird(s) 
to  be  importea,  including: 

(i)  The  common  and  scientific  names 
of  the  species,  number,  age  or  age  class, 
and,  when  known,  sex;  and 

(ii)  A  statement  as  to  whether,  at  the 
time  of  the  application,  the  exotic  bird 
is  still  in  the  wild,  has  already  been 
removed  from  the  wild,  or  was  bred  in 
captivity; 

(2)  If  uie  exotic  bird  is  in  the  wild  or 
was  taken  from  the  wild  include: 

(i)  The  ceuntry  and  region  where  the 
removal  will  occur  or  o<x:urred; 

(ii)  A  description  of  the  status  of  the 
species  in  the  region  of  removal;  and 

(iii)  A  copy  of  any  foreign  collecting 
permit  or  authorizing  letter,  if 
applicable; 

(3)  If  the  exotic  bird  was  bred  in 
•aptiTity,  include: 

(i)  Documents  or  other  evidence  that 
the  bird  was  bred  ia  captivity,  including 
the  nfune  and  address  of  the  breeder, 
and  when  known,  identily  of  the 
parental  birds,  and  hatch  date;  and 

(ii)  If  the  applicant  is  not  the  breeder, 
documentation  showing  the  bird  was 
acquired  from  a  breeder  and  a  hislory  of 
multipie  transactions,  if  applicable; 

(4)  A  statement  of  the  reasons  the 
applicant  is  justified  in  obtaining  a 
permit,  and  a  complete  description  of 
the  breeding  or  display  program  to  be 
conducted  with  the  exotic  bird 
requested,  including: 

(i)  A  breeding  or  education  protocol 
that  provides  information  on 
educational  materials  on  the  ecology 
and/or  conservation  status  of  the  species 
provided  to  the  general  public; 

(ii)  Plans,  if  any,  for  developing  or 
maintaining  a  self-sustaining  population 
of  the  exotic  bird  species  in  captivity; 

(iii)  A  statement  on  efforts  to  obtam 
birds  from  alternative  sources  or  sources 
within  the  United  States; 

(iv)  The  relationship  of  such  a 
breeding  or  display  program  to  the 
conservation  of  the  species  in  the  wild; 
and 

(v)  Plans  for  disposition  of  the  exotic 
birds  and  any  progeny. 


(5)  A  descripti(m  of  the  care  and 
maintenance  of  the  exotic  bird,  and  bow 
the  focility  meets  professionsllv 
recognized  standards  of  the  public 
display  community,  including: 

(i)  The  name  and  address  of  the 
facility  where  the  exotic  bird  will  be 
maintained; 

(ii)  Dimensions  of  existing  enclosures 
for  tbe  birds  to  be  imported  and  number 
of  birds  to  be  housed  in  each; 

(iii)  Husbandry  practices; 

(6)  A  history  of  the  zoological 
facility's  breeding  programs  with  the 
same  or  similar  species,  including: 

(i)  participation  in  any  cooperative 
breeding  programs; 

(ii)  breeding  and  inventory  recwds  for 
the  last  two  years,  including  hatdiing, 
survival,  and  mortality  records;  and 

(Iii)  causes  of  any  mortalities  and 
efforts  made  to  correct  any  problems. 

(b)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
permit  should  be  issued.  In  making  this 
decision,  the  Director  shall  consider,  in 
addition  to  the  general  criteria  in  part  13 
of  this  subchapter,  the  following  factors: 

(1)  Whether  the  zoological  breeding  or 
display  program  is  adequate  to  justify 
removing  the  exotic  bird  from  the  wild 
or  othwwise  changing  its  status; 

(2)  Whether  the  proposed  import 
would  be  detrimental  to  tba  sunrival  of 
the  exotic  bird  species  in  the  wild, 
including  whether  the  exotic  bird  was 
bred  in  captivity  or  was  (or  will  be) 
taken  from  the  wild,  taking  iato 
consideration  the  conservation  status  of 
the  species  in  the  wild; 

(3)  Whether  the  permit,  if  issued, 
would  conflict  with  any  known  program 
intended  to  enhance  the  survival  of  the 
population  from  which  the  exotic  bird 
was  or  would  be  removed; 

(4)  Whether  the  breeding  or  display 
program  for  which  the  permit  is 
required  has  conservation  merit;  and 

(3)  Whether  the  expertise,  fadlities  or 
other  resources  available  to  the 
applicant  appear  adequate  for  proper 
care  and  maintenance  of  tbe  exotic  bird 
and  to  successfully  accomplish  the 
zoological  breeding  or  display  objectives 
stated  in  the  application. 

(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  Part 
13  of  this  subchapter,  every  permit 
issued  under  this  section  siiall  be 
subject  to  special  conditions  as  tbe 
Director  may  deem  appropriate. 

(d)  Duration  of  permits.  The  duration 
of  the  import  permits  issued  under  this 
section  shall  be  designated  on  the  face 
of  the  permit,  but  in  no  case  will  these 
permits  be  valid  for  longer  than  one 
year. 


13.^4    r  viiiHie  FOr  iuupei WM  ofeeonQ. 

(a)  Application  requirements  for 
permits  n>r  cooperative  breeding.  Each 
application  shall  provide  tbe  following 
information  and  such  other  information 
that  the  Director  may  require: 

(1)  A  description  of  the  exotic  bird(s) 
to  be  imp>orted,  including: 

(i)  Tbe  common  and  scientific  names 
of  the  species,  number,  age  or  age  class, 
and,  when  known,  sex;  and 

(ii)  A  statement  as  to  whether,  at  the 
time  of  the  application,  the  exotic  bird 
is  still  in  the  wild,  has  already  been 
removed  from  the  wild,  or  was  bred  in 
captivity; 

(2)  If  the  exotic  bird  is  still  in  the  wild 
or  was  taken  from  the  wild  include; 

(i)  The  country  and  region  where  the 
removal  will  occur  or  occurred; 

(ii)  A  description  of  the  status  of  the 
species  in  the  region  of  removal;  and 

(iii)  A  copy  of  any  foreign  collecting 
permit  or  authorizing  letter,  if 
applicable; 

(3)  If  the  exotic  bird  was  bred  in 
captivity,  include; 

(i)  Documents  or  other  evidence  that 
the  bird  was  bred  in  captivity,  including 
the  name  and  address  of  tbe  breeder, 
when  known,  the  identity  of  the 
perental  birds  and  hatch  date;  and 

(ii)  If  the  applicant  is  not  the  breeder, 
documentation  showing  the  bird  was 
acquired  from  the  breeder  and  a  history 
of  multiple  transactions,  if  applicable; 

(4)  A  statement  of  the  reasons  tke 
applicant  is  justified  i>  obtainlBg  a 
permit,  and  a  statement  detailing  tbe 
applicant's  participation  in  a 
coopwative  breeding  prograni  approved 
under  section  15.20  of  this  chapter, 
including; 

(i)  Copies  of  any  signed  agreements  or 
protocols  with  the  monitoring 
avicultural,  conservation,  or  zoological 
organization  overseeing  the  program; 
and 

(ii)  Applicable  records  of  the 
cooperative  breeding  program  of  any 
other  birds  imported,  their  progeny,  and 
their  disposition; 

(5)  A  complete  description  of  tbe 
relationship  of  the  exotic  bird  to  the 
approved  cooperative  breeding  program, 
including; 

(i)  A  statement  of  the  role  of  the  exotic 
bird  in  a  breeding  protocol; 

(ii)  A  plan  for  maintaining  a  self- 
sustaining  captive  populatim  of  the 
exotic  bird  species; 

(iii)  Details  on  recordkeeping;  and 

(iv)  Plans  for  disposition  of  the  exotic 
birds  and  any  progeny  produced  during 
the  course  of  this  program. 

(6)  A  statement  outlining  the 
applicant's  attempts  to  obtain  tbe  exotic 
biixl  in  a  manner  that  would  not  cause 
its  removal  from  the  wild,  and  attempts 
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to  obtain  the  specimens  of  the  exotic 
bird  species  from  stock  available  in  the 
United  States: 

(7)  A  description  of  the  care  and 
maintenance  of  the  exotic  bird,  and  how 
the  facility  meets  professionally 
recognized  standards,  including; 

(i)  The  name  and  address  of  the 
facility  where  the  exotic  bird  will  be 
maintained; 

(ii)  Dimensions  of  existing  enclosures 
for  birds  to  be  imported  and  number  of 
birds  to  be  housed  in  each;  and 

(iii)  Husbandry  practices; 

(8)  A  history  of  the  applicant's  past 
participation  in  cooperative  breeding 
programs  with  the  same  or  similar 
species,  including; 

(i)  breeding  and  inventory  records  for 
at  least  the  last  two  years; 

(ii)  hatching,  survival,  and  mortality 
records; 

(iii)  causes  of  any  mortalities  and 
efforts  made  to  correct  any  problems. 

(b)  Issuance  criteria.  Upnin  receiving 
an  application  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
permit  should  be  issued.  In  making  this 
decision,  the  Director  shall  consider,  in 
addition  to  the  general  criteria  in  part  13 
of  this  subchapter,  the  following  factors; 

(1)  Whether  the  cooperative  breeding 
program  is  adequate  to  justify  removing 
the  exotic  bird  from  the  wild  or 
otherwise  changing  its  status; 

(2)  Whether  the  proposed  import 
would  be  detrimental  to  the  survival  of 
the  exotic  bird  species  in  the  wild, 
including  whether  the  exotic  bird  was 
bred  in  captivity  or  was  (or  will  be) 
taken  from  the  wild,  taking  into 
consideration  the  conservation  status  of 
the  species  in  the  wild; 

(3)  Whether  the  cooperative  breeding 
program  for  which  the  permit  is 
required  would  be  likely  to  enhance  or 
promote  the  conservation  of  the  exotic 
bird  species  in  the  wild  or  result  in  a 
self-sustaining  population  of  the  exotic 
bird  species  in  captivity;  and 

(4)  Whether  the  expertise,  facilities,  or 
other  resources  available  to  the 
applicant  appear  adequate  for  proper 
care  and  maintenance  of  the  exotic  birds 
and  to  successfully  accomplish  the 
cooperative  breeding  objectives  stated  in 
the  application. 

(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  part 
13  of  this  subchapter,  every  permit 
issued  under  this  section  shall  be 
subject  to  special  conditions  as  the 
Director  may  deem  appropriate. 

(d)  Duration  of  permits.  The  duration 
of  the  import  permits  issued  under  this 
section  shall  be  designated  on  the  face 
of  the  permit,  but  in  no  case  will  these 


permits  be  valid  for  longer  than  one 
year. 

S1S.25    Pennits  for  personal  pets. 

(a)  Apphcation  requirements  for 
personal  pets  not  intended  for  sale.  No 
individual  may  import  more  than  two 
exotic  birds  as  pets  in  any  year.  Each 
application  shall  provide  the  following 
information  and  such  other  information 
that  the  Director  may  require: 

(1)  A  description  of  the  exotic  bird  to 
be  imported,  including; 

(i)  The  common  and  scientific  names, 
number,  age.  and.  when  known,  sex; 

(ii)  A  band  number,  house  name,  or 
any  other  unique  identifying  feature; 
and 

(iii)  A  statement  as  to  whether  the 
exotic  bird  was  bred  in  captivity  or 
taken  from  the  wild; 

(2)  A  statement  of  the  reasons  the 
applicant  is  justified  in  obtaining  a 
permit: 

(3)  Documentation  showing  that  the 
applicant  has  continually  resided 
outside  of  the  United  States  for  a 
minimum  of  one  year; 

(4)  A  statement  of  the  number  of 
exotic  birds  imported  during  the 
previous  12  months  as  personal  pets  by 
the  applicant; 

(5)  Information  on  the  origin  of  the 
exotic  bird,  including; 

(i)  Country  of  origin;  and 

(ii)  A  description  and  documentation 
of  how  the  exotic  bird  was  acquired, 
including  a  copy  of  any  Convention 
permit  under  which  the  bird  was  re- 
exported or  exported.  If  there  is  no  such 
permit,  a  sales  receipt  or  signed 
statement  from  seller  with  name  and 
address  of  seller,  date  of  sale,  species, 
and  other  identifying  information  on  the 
bird  or  signed  breeder's  certificate  or 
statement  with  name  and  address  of 
breeder,  date  of  sale  or  transfer,  species 
and  hatch  date. 

(b)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
permit  should  be  issued.  In  making  this 
decision,  the  Director  shall  consider,  in 
addition  to  the  general  criteria  in  Part  13 
of  this  subchapter,  the  following  factors: 

(1)  Whether  the  proposed  import 
would  be  detrimental  to  the  survival  of 
the  exotic  bird  species  in  tlie  wild; 

(2)  Whether  the  exotic  bird  to  be 
imported  is  a  personal  pet  owned  by  the 
applicant,  who  has  continuously 
resided  outside  the  United  States  for  a 
minimum  of  one  year,  and  who  has  no 
intention  to  sell  the  bird;  and. 

(3)  Whether  the  number  of  exoiic 
birds  imported  in  the  previous  12 
months  by  the  applicant  does  not 
exceed  two. 


(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  part 
13  of  this  subchapter,  every  permit 
issued  under  this  section  shall  be 
subject  to  special  conditions  that  no 
individual  may  import  more  than  two 
exotic  birds  as  personal  pets  in  any  year, 
the  exotic  birds  cannot  be  sold  after 
importation  into  the  United  States,  and 
any  other  conditions  as  the  Director  may 
deem  appropriate. 

(d)  Duration  of  permits.  The  duration 
of  the  imjwrt  permits  issued  under  this 
section  shall  be  designated  on  the  face 
of  the  permit. 

i  1 5.26    Approval  of  cooperative  breeding 
programs. 

Upon  receipt  of  a  complete 
application,  the  Director  may  approve 
cooperative  breeding  programs.  Such 
approval  will  allow  individuals  to 
import  exotic  birds  otherwise  prohibited 
by  section  15.11.  with  permits  under 
section  15.24.  Such  approval  for 
cooperative  breeding  programs  shall  be 
granted  in  accordance  with  the  issuance 
criteria  of  this  section. 

(a)  Application  requirements  for 
approval  of  cooperative  breeding 
programs.  Each  application  shall 
provide  the  following  information  and 
such  other  information  that  the  Director 
may  require: 

(1)  A  description  of  the  exotic  bird(s) 
to  be  imported  or  to  be  covered  under 
the  program,  including  the  common  and 
scientific  names  of  the  species,  number, 
sex  ratio  (if  applicable),  and  age  class; 

(2)  A  statement  of  the  reasons  the 
applicant  is  justified  in  obtaining  this 
approval,  and  a  description  of  the 
cooperative  breeding  program  requested 
for  the  exotic  bird  species,  including: 

(i)  A  breeding  protocol,  including  a 
genetic  management  plan  and  breeding 
methods; 

(ii)  A  statement  on  the  plans  for 
developing  and  maintaining  a  self- 
sustaining  population  in  captivity  of  the 
exotic  bird  species; 

(iii)  Details  on  the  system  of 
recordkeeping  and  tracking  of  birds  and 
their  progeny,  including  how  individual 
specimens  will  be  marked  or  otherwise 
identified; 

(iv)  A  statement  on  the  relationship  of 
such  a  breeding  program  to  the 
conservation  of  the  exotic  bird  species 
in  the  world; 

(v)  Details  on  the  funding  of  this 
program;  and 

(vi)  Plans  for  disposition  of  the  exotic 
birds  and  any  progeny; 

(3)  A  qualification  statement  for  each 
individual  who  will  be  overseeing  the 
cooperative  breeding  program.  This 
statement  should  include  information 
on  the  individual's  prior  experience 
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with  the  same  or  similar  bird  species. 
Individuals  overseeing  the  program  will 
be  required  to  demonstrate  an  affiliation 
with  an  avicultural,  conservation,  or 
zoological  organization: 

(4)  A  statement  of  the  oversight  of  the 
program  by  the  avicultural,  zoological, 
or  conservation  organization,  including 
their  monitoring  of  participation  in  the 
program,  criteria  for  acceptance  of 
individuals  into  the  program,  and  the 
relationship  of  the  cooperative  breeding 
program  to  enhancing  the  propagation 
and  survival  of  the  species,  and 

(5)  A  history  of  the  cooperative 
breeding  program,  including  an  annual 
report  for  the  last  3  years  (if  applicable), 
mortality  records,  breeding  records,  and 
a  studbook  if  one  has  been  developed 
for  the  species. 

|b)  Issuance  criteria.  Upon  ret;eiving 
an  application  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
cooperative  breeding  program  should  be 
approved.  In  making  this  decision,  the 
Director  shall  consider,  in  addition  to 
the  general  criteria  m  Part  13  of  this 
subchapter,  the  following  factors: 

(1)  VVhether  the  cooperative  breeding 
program  for  which  the  approval  is 
requested  is  adequate  to  justify 
removing  the  exotic  bird  from  the  wild 
or  otherwise  changing  its  status: 

|2)  Whether  the  granting  of  this 
approval  would  be  detrimental  to  the 
survival  of  the  exotic  bird  species  in  the 
wild,  including  whether  the  exotic  birds 
were  bred  in  captivity  or  will  be  taken 
from  the  wild,  taking  into  consideration 
the  conservation  status  of  the  species  in 
the  wild; 

(3)  Whether  the  granting  of  this 
approval  would  conflict  with  any 


known  program  intended  to  enhance  the 
survival  of  the  population  from  which 
the  exotic  bird  species  was  or  would  be 
removed; 

(4)  VVhether  the  cooperative  breeding 
program  for  which  the  permit  is 
requested  would  be  likely  to  enhance  or 
promote  the  conservation  of  the  exotic 
bird  species  in  the  wild  or  result  in  a 
.self-sustaining  population  of  the  exotic 
bird  species  in  captivity;  and 

(5)  Whether  the  expertise  or  other 
resources  available  to  the  program 
appear  adequate  to  successfully 
accomplish  the  objectives  stated  in  the 
application. 

(c)  Publication  in  the  Federal 
Register.  The  Director  shall  publish 
notice  in  the  Federal  Register  of  each 
application  submitted  under  Section 
15.26(a).  Each  notice  shall  invite  the 
submission  from  interested  parties  of 
written  data,  views,  or  arguments  with 
respect  to  the  application.  The  Director 
shall  publish  periodically  a  notice  as 
appropriate  in  the  Federal  Register  of 
the  list  of  approved  cooperative 
breeding  programs. 

(d)  Approval  conditions.  In  addition 
to  the  general  conditions  set  forth  in 
part  13  of  this  subchapter,  every 
approval  issued  under  this  paragraph 
shall  be  subject  to  the  special  condition 
that  the  cooperative  breeding  program 
shall  maintain  records  of  all  birds 
imported  under  permits  issued  under 
this  subpart  and  their  progeny, 
including  their  sale  or  transfer,  death,  or 
escape,  and  breeding  success.  These 
records  shall  be  made  available  to  the 
Service  on  request  and  when  renewing 
an  approval. 

(e)  Duration  of  approval.  Cooperative 
breeding  programs  shall  be  approved  for 


two  years,  at  which  time  applicants  may 
apply  to  the  Service  for  renewal  of  a 
program's  approval.  Applications  for 
renewal  of  approval  shall  comply  with 
the  general  conditions  set  forth  in  part 
13  of  this  subchapter. 

Subpart  D— Approved  List  of  Species 
Listed  in  the  Appendices  to  ttie 
Convention 

%  15.31    Crtteria  for  Including  species  In  the 
approved  list  [Reserved]. 

S  15.32    Species  included  In  the  approved 
list  [Reserved]. 

Subpart  E— Qualifying  Facilities 
Breeding  Exotic  Birds  in  Captivity 

§  15.41    Criteria  for  Including  facilities  as 
qualifying  for  Imports.  [Reserved]. 

S  15.42    List  of  foreign  qualifying  breeding 
facilities.  [Reserved]. 

Subpart  F— List  of  Prohibited  Species 
Not  Listed  in  the  Appendices  to  the 
Convention 

%  15.51    Criteria  for  Including  species  and 
countries  in  the  prohibited  list  [Reserved]. 

§  15.52    Species  Included  In  the  prohibited 
list  [Reserved]. 

$15.53    Countries  of  export  included  In  the 
prohibited  list  [Reserved). 

Dated:  October  19,  1993. 

Bruce  Blanchard, 

Deputy  Director.  U.S.  Fish  and  Wildlife 
Service. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx)St  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  4»  U.S.C.  1510. 

The  Code  of  Federal  Pegulations  is  sold  by 
the  Superintendent  of  [>ocuments.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Delegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  of  Agriculture 
to  delegate  the  authority  of  the  Secretary 
of  Agriculttire  to  implement  an 
Emergency  Wetlands  Reserve  Program 
(EWRP)  to  the  Assistant  Secretary  for 
Natural  Resources  and  Environment  and 
the  Chief  of  the  Soil  Conservation 
Service  (SCS). 

EFFECTIVE  DATE:  November  17,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  G.  Riekert,  Director  Watershed 
Projects  Division,  P.O.  Box  2890, 
Washington.  DC  20013,  (202)  720-2847. 
SUPPLEMENTARY  INFORMATION:  The 
Wetland  Reserve  Program  (WRP)  was 
established  under  the  authority  of 
sections  1237-1237f  of  the  Food 
Security  Act  of  1985,  as  amended,  16 
U.S.C.  3337-3837f,  and  is  administered 
by  the  Agricultural  StabiUzation  and 
Conservation  Service  (ASCS)  pursuant 
to  regixlations  foxmd  at  7  CFR  part  703. 
Under  the  WRP,  persons  who  own 
croplands  and  other  related  lands  that 
have  wetland  characteristics  or  the 
potential  for  restoration  of  such 
characteristics  and  who  agree  to  the 
restoration  and  long-term  maintenance 
of  those  lands  as  wetlands  may  be 
eligible  to  enroll  the  lands  in  the  WRP 
and  receive  a  payment  for  the  long-term 
maintenance  easement  and  some  cost- 
sharing  assistance  for  the  restoration 
costs. 

The  Emergency  Supplemental 
Appropriations  for  Relief  from  the 
Major,  Widespread  Flooding  in  the 
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Midwest  Act  of  1993,  Public  Law  103- 
75,  provides  appropriations  to  SCS  for 
the  repair  of  "damages  to  the  waterways 
and  watersheds  resulting  from  the 
Midwest  floods  and  other  disasters  of 
1993"  under  the  Emergency  Watershed 
Protection  Program  of  SCS.  See  107  Stat. 
742.  That  appropriation  to  SCS  further 
provides  that  if  the  Secretary  of 
Agriculture  "determines  that  the  cost  of 
land  and  levee  restoration  exceeds  the 
fair  market  value  of  an  affected 
cropland,  the  Secretary  may  use 
sufficient  funds  provided  under  this 
head  to  accept  bids  from  willing  sellers 
to  enroll  such  cropland  inimdated  by 
the  Midwest  floods  of  1993  in  any  of  the 
affected  States  in  the  Wetlands  Reserve 
Program  as  authorized  by  subchapter  C 
of  chapter  1  of  subtitle  D  of  title  XII  of 
the  Food  Security  Act  of  1985." 

This  rule  amends  the  delegations  of 
authority  of  the  Department  of 
Agriculture  contained  in  7  CFR  part  2  to 
delegate  the  authority  of  the  Secretary  of 
Agriculture  for  the  EWRP  to  the 
Assistant  Secretary  for  Natiu-al 
Resources  and  Environment  to  the  Chief 
of  SCS.  The  EWRP  will  be  administered 
by  SCS  as  an  adjunct  to  the  WRP 
administered  by  ASCS.  The  delegations 
provided  in  this  rule  are  separate  from 
and  do  not  affect  the  delegations  related 
to  the  WRP  that  have  previously  been 
made  to  the  Under  Secretary  for 
International  Affairs  and  Commodity 
Programs  and  the  Administrator  of 
ASCS.  The  policies  and  procedures  for 
implementing  the  EWRP  will  be 
published  by  the  SCS. 

This  rule  relates  to  internal  agency 
management.  Therefore,  notice  of 
proposed  rulemaking  (to  provide]  and 
an  opportimity  for  public  comment  are 
not  required  pursuant  to  5  U.S.C.  553, 
and  this  rule  may  be  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  Further,  since  this  rule 
relates  to  internal  agency  management, 
it  is  exempt  from  the  provisions  of 
Executive  Orders  12778  and  12866. 

This  action  is  not  a  rule  as  defined  by 
Pubhc  Law  96-354,  the  Regulatory 
Flexibility  Act,  and  thus  is  exempt  from 
the  provisions  of  that  Act. 

List  of  Subjecte  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  part  2.  title  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
contineus  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  C— Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.19  is  amended  by  revising 
paragraph  (c)(13)  to  read  as  follows: 

§  2. 1 9    Assistant  Secretary  for  Natural 
Resources  and  Environment. 


(c)  •   *   • 

(13)  Carry  out  responsibilities  for  the 
conservation  of  highly  erodible  lands 
and  wetlands  pursuant  to  sections 
1211-1233  of  the  Food  Security  Act  of 
1985.  as  amended  (16  U.S.C.  3821- 
3823),  provide  technical  assistance  for 
soil  and  water  conservation  technology 
for  the  implementation  and 
administration  of  the  Conservation 
Reserve  Program  authorized  by  sections 
1231-1244  of  the  Food  Security  Act  of 
1985,  as  amended  (16  U.S.C.  3831- 
3844),  and  administer  the  Emergency 
Wetlands  Reserve  Program  authorized 
by  sections  1237-1237f  of  the  Food 
Security  Act  of  1985,  as  amended  (16 
U.S.C.  3837-3837f).  and  the  Emergency 
Supplemental  Appropriations  for  ReUef 
From  the  Major,  Widespread  Flooding 
in  the  Midwest  Act  of  1993,  Public  Law 
103-75. 


Subpart  G— Delegations  of  Authority 
by  the  Assistant  Secretary  for  Natural 
Resources  and  Environment 

3.  Section  2.62  is  amended  by  revising 
paragraph  (a)(13)  to  read  as  follows: 

§  2.62    Chief,  Soil  Conservation  Service. 

(a)  *  •  * 

(13)  Carry  out  responsibilities  for  the 
conservation  of  highly  erodible  lands 
and  wetlands  pursuant  to  sections 
1211-1233  of  the  Food  Security  Act  of 
1985,  as  amended  (16  U.S.C.  3821- 
3823),  provide  technical  assistance  for 
soil  and  water  conservation  technology 
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for  the  implementation  and 
administration  of  the  Conservation 
Reserve  Program  authorized  by  sections 
1231-1244  of  the  Food  Security  Act  of 
1985.  as  amended  (16  U.S.C.  3831- 
3844).  and  administer  the  Emergency 
Wetlands  Reserve  Program  authorized 
by  sections  1237-1237f  of  the  Food 
Security  Act  of  1985.  as  amended  (16 
use  3837-3837f).  and  the  Emergency 
Supplemental  Appropriations  for  Relief 
From  the  Major.  Widespread  Flooding 
in  the  Midwest  Act  of  1993.  Public  Law 
103-75. 107  Stat.  739.  742. 
•   •   *   •   • 

Dated:  November  9. 1993. 
MilceEipjr, 
Secretary  of  Agriculture. 

For  sul>part  G: 

Dated:  November  9. 1993 
Terry  D'Addio. 

Acting  Assistant  Secretary  for  Natural 

Resources  and  Environment. 

IFR  Doc.  9^8180  Filed  11-16-93;  8:45  am] 
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Agricultural  Marketing  Service 
7  CFR  Part  1106 

{DA-93-28] 

Milk  in  ttM  Souttivwttst  Plain*  Maritetlng 
Area;  Suspension  of  Certain 
Provisions  of  ths  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Suspension  of  rule. 


StMMARY:  This  action  suspends  for  the 
moths  of  October  1993  through  January 
1994  certain  portions  of  the  supply 
plant  shipping  requirements  of  the 
Southwest  Plains  Federal  milk 
marketing  order.  The  suspension, 
requested  by  Kraft  General  Foods 
(Kraft),  would  relax  the  requirement  that 
supply  plants  ship  50  percent  of  their 
dairy  farmer  receipts  to  pool 
distributing  plants  during  each  of  the 
months  of  October  through  January. 
Kraft  contends  that  shipments  from 
supply  plants  will  not  be  required  to 
meet  the  market's  fluid  requirements 
because  there  are  plentiful  supplies  of 
milk  available  directly  from  producers' 
farms  to  meet  the  needs  of  the  market's 
pool  distributing  plants. 
EFFECTIVE  DATE:  October  1.  1993, 
through  January  30,  1994. 
FOR  FVmTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building.  P.O.  Box  96456.  Washington, 
DC  20090-6456.  (202)  690-1932. 


SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  October  7. 1993;  published 
October  15, 1993  (58  FR  53438). 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricuhural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674) 
(the  Act)  and  the  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR.  part  900). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  will  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  will  tend  to  ensure 
that  dairy  farmers  will  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  jpridn^ 

This  rule  is  being  issued  in 
conformance  with  Executive  Order 
12866.  and  it  has  been  determined  that 
it  is  not  a  "significant  regulatory 
action." 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect, 
and  it  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  bearing  the  Secretarj- 
would  rule  on  the  petition.  The  Act 
pro  .ides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  its 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  53438)  on  October  15. 1993. 


concerning  the  proposed  suspension  of 
certain  portions  of  the  pool  plant 
definition.  The  public  was  afforded  the 
opportunity  to  comment  on  the  notice 
by  submitting  written  data,  views,  and 
arguments  by  October  22.  1993.  One 
comment  was  received  and  is 
summarized  in  the  statement  of 
consideration. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order 
will  not  tend  to  effectuate  the  declared 
pohcy  of  the  Act  during  months  of 
October  1993  through  January  1994. 

1.  In  §  1106.6.  the  words  "during  the 
month". 

2.  In  §  1106.7(b)(1).  beginning  with 
the  words  "of  February  through  August" 
and  continuing  to  the  end  of  that 
paragraph. 

Statement  of  Consideration 

This  suspension  was  requested  by 
Kraft  General  Foods  (Kraft)  to  allow  a 
supply  plant  that  has  been  associated 
with  the  Southwest  Plains  order  during 
the  months  of  September  1992  through 
January  1993  to  qualify  as  a  pool  plant 
without  shipping  any  milk  to  a  pool 
distributing  plant  during  the  months  of 
October  1993  through  January  1994.  In 
its  letter  requesting  the  suspension. 
Kraft  stated  that  there  were  abundant 
supplies  of  milk  available  to  distributing 
plants  on  a  direct-ship  basis  and  that 
supplemental  shipments  of  producer 
milk  from  more  distant  supply  plants 
will  not  be  needed. 

Mid-America  Dairymen.  Inc.  (Mid- 
America)  filed  a  comment  in  support  of 
the  proposed  action.  Mid-America 
anticipates  that  there  will  be  ample 
supplies  of  direct-ship  producer  milk  in 
the  Southwest  Plains  marketing  order 
for  the  months  of  October  1993  through 
August  1994.  Mid-America  agrees  with 
Kraft  that  supplemental  shipments  of 
milk  firom  more  distant  supply  plants, 
such  as  Kraft's  plant  located  in 
Bentonville,  Arkansas,  are  unnecessary 
to  meet  the  fluid  needs  of  the  market. 
No  comments  were  filed  in  opposition 
to  the  proposed  suspension. 

For  the  reasons  discussed  above,  it  is 
appropriate  to  suspend  certain 
provisions  of  the  order  to  permit  a 
supply  plant  that  has  qualified  as  a  pool 
plant  in  the  Southwest  Plains  market  to 
retain  its  pool  status.  In  particular,  it  is 
appropriate  to  suspend  certain  portions 
of  the  provision  that  requires  a  supply 
plant  to  ship  50  percent  of  its  producer 
receipts  to  pool  distributing  plants  to 
qualify  as  a  pool  plant  during  the 
months  of  October  through  January. 
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It  IS  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary', 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Noftice  of  proposed  rulemaking 
was  given  interested  parties,  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  October  1, 
1993. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
title  7  part  1106  are  hereby  suspended 
from  October  1,  1993,  through  January 
30.  1994: 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 


1.  The  authority  citation  for  7  CFR 
part  1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§  1 1 06.6    [Tftrnporarity  suspended  In  part] 

2.  In  §  1106.6,  the  words  "during  the 
month". 

§1106.7    [Temporarily  suspended  in  part] 

3.  In  §  1106.7(b)(1),  beginning  with 
the  words  "of  February  through  August" 
and  continuing  to  the  end  of  that 
paragraph. 

Dated;  November  8, 1993. 
Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  93-28178  Filed  11-16-93;  8;45  am) 
BILUNG  CODE  9410-02-M 


7  CFR  Part  1220 
[No.  LS-92-006] 
RIN  0581-AA77 

Soybean  Promotion  and  Research 
Program;  Procedures  for  Conduct  of 
Referenda 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SliMMARY:  Pursuant  to  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  (Act)  a  referendum  will 
be  conducted  among  eligible  soybean 
producers  to  determine  whether  the 
Soybean  Promotion  and  Research  Order 
(Order)  should  be  continued.  The  Act 
requires  the  Secretary  to  conduct  such 
referendum  not  earlier  than  18  months 
and  no  later  than  36  months  after  the 
issuance  of  an  Order.  This  final  rule 
establishes  the  procedures  for 
conducting  the  required  continuance 
referendum.  The  final  rule  is  also 
applicable  to  any  subsequent  referenda 
which  may  be  conducted  pursuant  to 
the  Act. 

EFFECTIVE  DATE:  November  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division;  AMS,  USDA,  room  2624-S; 
P.O.  Box  96456;  Washington,  DC  20090- 
6456.  Telephone  number  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Proposed 
Rule— Soybean  Promotion  and  Research 
Program;  Procedures  for  Conduct  of 
Referendum  published  May  6, 1993  (58 
FR  26933). 

Regulatory  Impact 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  No.  1512-1  and  the  criteria 
contained  in  Executive  Order  No.  12291 
and  has  been  determined  to  be  a 
nonmajor  rule  because  it  does  not  meet  • 
the  criteria  for  a  major  rule  as  stated  in 
the  Order. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1971  of  the  Act,  a  person  subject 
to  the  Order  may  file  with  the  Secretary 
a  petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  statute  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  who  is 
a  petitioner,  resides,  or  carries  on 
business  has  jurisdiction  to  review  a 
ruling  on  the  petition  if  a  complaint  for 
the  purpose  is  filed  not  later  than  20 
days  after  the  date  of  the  entry  of  the 
ruling. 


Further,  section  of  the  Act  provides, 
with  certain  exceptions,  that  nothing  in 
the  Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
soybean  promotion,  research,  consumer 
information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State.  One 
exemption  in  the  Act  concerns 
assessments  collected  by  Qualified  State 
Soybean  Boards.  The  exception 
provides  that  to  ensure  adequate 
funding  of  the  operations  of  Qualified 
State  Soybean  Boards  under  the  Act,  no 
State  law  or  regulation  may  limit  or 
have  the  effect  of  limiting  the  full 
amount  of  assessments  that  a  Qualified 
State  Soybean  Board  in  that  State  may 
collect,  and  which  is  authorized  to  be 
credited  under  the  Act.  Another 
exception  concerns  certain  referenda 
conducted  during  specified  periods  by  a 
State  relating  to  the  continuation  or 
termination  of  a  Qualified  State  Soybean 
Board  or  State  soybean  assessment.' 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.  This  final  rule 
establishes  procedures  for  the  conduct 
of  referenda.  It  permits  all  eligible 
soybean  producers  to  register  and  to 
vote.  Participation  in  referenda  is 
voluntary.  The  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  information 
collection  requirements  contained  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget. 
They  have  been  assigned  0MB  control 
number  0581-0093.  The  information 
collection  required  by  this  action  and 
necessary  to  conduct  a  referendum 
include  the  following: 

(a)  For  "in-person"  voting:  - 

(1)  Each  producer  of  soybeans  voting 
in  a  referendum  must  complete  a  Ballot 
(Form  LS-49)  at  the  county  Cooperative 
Extension  Service  (CES)  office.  The 
producer  must  fill  out  the  ballot  and 
insert  it  in  the  Ballot  Envelope  (Form 
LS-49-1). 

(2)  Each  producer  must  fill  out  a 
Certification  and  Registration  Form 
which  is  printed  on  the  Referendum 
Envelope  (LS-49-2).  The  Ballot 
Envelope  containing  the  ballot  is  then 
inserted  in  the  Referendum  Envelope 
(Form  LS— 49-2).  The  estimated  average 
time  burden  for  completing  the  forms 
for  in-person  voting  is  6  minutes  per 
voter. 
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(b)  For  absentee  voting:  Each  producer 
of  soybeans  requesting  absentee  voting 
in  a  referendum  must  complete  a 
Combined  Registration  and  Absentee 
Ballot  (Form  LS-50).  The  producer  must 
fill  out  the  form  and  insert  the  ballot 
portion  in  a  Ballot  Envelope  (LS-49-1) 
(same  as  in-peraon  voting]  and  then 
insert  the  sealed  Ballot  Envelope  and 
the  registration  portion  in  the 
Referendum  Envelope  (LS-50-1)  and 
place  in  the  mail.  The  estimated  average 
time  burden  for  completing  this 
procedure  is  6  minutes  per  voter. 

(c)  The  final  rule  contains  a 
requirement  that  for  in-person  voting 
the  producer  sign  the  voter  registration 
hst  (Form  LS-49-3).  For  the  absentee 
voting,  the  county  CES  agent  shall  enter 
on  the  Absentee  Voter  Request  List 
(Form  LS-50-2)  the  names  and 
addresses  of  each  person  or  entity 
requesting  an  absentee  ballot  and  the 
date  the  forms  were  mailed  or  provided. 
This  information  is  necessary  for  the 
Department  to  list  the  identities  of  each 
voter  in  the  referendum  and  to  allow 
voters  and  Interested  parties  to  see  the 
identity  of  each  voter  in  the  referendum. 
This  information  can  be  used  to  validate 
ballots  and  vo  challenge  potentially 
ineligible  voters.  Each  county  CES  agent 
will  fill  out  one  or  more  of  Form  LS-50- 
2  per  referendum.  The  estimated 
average  reporting  burden  will  vary 
depending  on  the  number  of  absentee 
ballots  re<}uested. 

The  estimated  number  of  producers 
who  will  vote  in  the  referendum  is 
100,000.  each  voting  once. 

Backgnmnd 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a   "^ 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  1  percent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act.  an  Order 
was  made  effective  July  9. 1991.  and  the 
collection  of  assessments  began 
September  1.  1991. 

The  Act  requires  that  a  referendum  be 
conducted  not  ear  her  than  18  months 
and  not  later  than  36  months  after  the 
issuance  of  the  Order  to  determine 
whether  the  Order  should  be  continued. 
The  initial  referendum  is  to  be 
conducted  among  persons  who  were 
producers  of  soybeans  during  a 
representative  period  specified  by  the 
Secretary  for  the  purpose  of  determining 
whether  the  Order  should  be  continued. 
The  Secretary  will  estabhsh  the 


representative  period  and  will  announce 
it  in  an  official  press  release  and  by 
other  means  as  specified  in  §  1220.514. 
The  Order  shall  be  continued  only  if  it 
is  approved  by  a  majority  of  persons 
voting  in  the  referendum.  If 
continuation  of  the  Order  is  not 
approved  by  a  majority  of  those  persons 
voting  in  the  refierendum.  the  Secretary 
shall  terminate  collection  of 
assessments  under  the  Order  within  6 
months  after  the  referendum.  The 
Secretary  shall  terminate  the  Order  in 
an  orderly  manner  as  soon  as 
practicable. 

If  continuation  of  the  Order  is 
approved,  the  Act  requires  that  no  later 
than  18  months  afler  approval,  the 
Secretary  conduct  a  poll  of  soybean 
producers  to  determine  if  producers 
support  the  conduct  of  a  referendum  on 
the  continuance  of  the  payment  of 
refunds  under  the  Order.  If  the  Secretary 
determines,  based  on  the  poll,  that  the 
conduct  of  a  refund  referendum  is 
supported  by  at  least  20  percent  of  the 
producers  (not  in  excess  of  one-fifth  of 
which  may  be  producers  in  any  one 
State),  a  referendum  will  be  conducted 
not  later  than  1  year  after  the  Secretary's 
decision. 

The  Act  also  requires  the  Secretary  to 
hold  additional  referenda  if  requested 
by  10  percent  or  more  of  the  producers 
who  during  a  representative  period  were 
engaged  in  the  production  of  soybeans. 
No  more  than  one- fifth  may  be 
producers  in  any  one  State,  as 
determined  by  the  Secretary. 

The  Act  specifies  that  a  referendum 
shall  be  conducted  for  a  reasonable 
period  of  time  not  to  exceed  3  days  as 
determined  by  the  Secretary  and  that 
eligible  persons  are  to  certify  that  they 
were  engaged  in  the  production  of 
soybeans  during  the  representative 
period  and  vote  at  the  same  time.  The 
Secretary  has  determined  that  the 
referendum  shall  be  conducted  on  1 
day.  That  date  will  be  armounced  in  an 
official  Department  press  release  and  by 
other  means  as  specified  in  §  1220.514. 
The  Act  also  provides  that  referenda 
shall  be  conducted  at  county  offices  of 
the  State  CES  and  that  provision  shall 
be  made  for  absentee  mail  ballots  to  be 
provided  on  request.  The  Extension 
Service  of  the  U.S.  Department  of 
Agriculture  will  coordinate  the  State 
and  county  CES  roles  in  conducting  the 
referendum. 

On  May  6, 1993.  AMS  pubhshed  in 
the  Federal  Register  (58  FR  26933)  a 
proposed  rule  which  set  forth 
procedures  to  be  followed  in  conducting 
referenda  imder  the  Act.  The  proposed 
rule  included  provisions  concerning 
definitions,  supervision  of  the 
referenda,  registration,  voting 


procedures,  reporting  referenda  results, 
and  disposition  of  the  ballots  and 
records.  It  also  proposed  that  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  of  the 
Department,  assist  in  the  conduct  of 
referenda  by:  (1)  Counting  ballots;  (2) 
determining  the  eligibility  of  challenged 
voters;  and  (3)  reporting  referenda 
results. 

The  proposed  rule  was  published 
with  a  request  for  comments  to  be 
submitted  by  June  7.  1993.  The 
Department  received  10  written 
comments.  One  &t>m  the  United 
Soybean  Board  and  nine  from  QuaUfied 
State  Soybean  Boards.  The  commenters 
generally  supported  the  proposed 
procedures  for  the  conduct  of  referenda 
with  certain  qualifications. 

The  substantive  changes  suggested  by 
commenters  are  discussed  below, 
together  with  a  description  of 
substantive  changes  made  by  the 
Department  upon  review  of  the 
proposed  procedures  for  the  conduct  of 
referenda.  The  "LS"  nimibers 
identifying  the  forms  used  for  absentee 
voting  in  the  referenda  have  been 
changed  as  shown  below.  Also,  other 
minor  changes  of  a  nonsubstantive 
nature  are  made  by  the  Department  for 
purposes  of  clarity  and  accxiracy.  For 
the  reader's  convenience,  the  discussion 
is  organized  by  topic  headings  of  the 
proposed  rule. 

LS  Forms 

LS  forms  for  absentee  voting 
referenced  throughout  the  text  are 
changed  as  follows: 


1.  Voter  request  list 

2.  Combir>ed  absentee 
registration  and  vot- 
ir>gform. 

3.  Ballot  envelope 

4.  Referendum  enve- 
lope. 


Pro- 
posed 
rule 


LS-44-3 
LS-44 


LS-44-2 
LS-44-1 


Final 
njta 


LS-50-2 
LS-50 


LS-49-1 
LS-50-1 


Definitions 

Section  1220.513    Producer 

One  commenter  pointed  out  that  the 
proposed  rule  has  a  comma  after  the 
word  "United  States"  while  the  comma 
is  not  there  in  the  Act  or  Order.  The 
commenter  feels  this  could  introduce  an 
element  of  uncertainty  to  the  definition. 
In  the  interest  of  imiformity,  the  comma 
is  deleted  in  this  final  rule. 
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Referendum 

Section  1220.527    Registration  Form 
and  Ballot 

One  commenter  suggested  changes  to 
this  aaction;  however,  we  believe  the 
commenter  meant  to  refer  to  §  1220.528 
and  have  therefore  responded  in  the 
section  below. 

Section  1220.528     Registration  and 
Voting  Procedure 

Regarding  §  1220.528(aM2)  and 
§  1220.528(b)(4)  (per  the  preceding 
paragraph),  one  commenter  suggested 
that  in  two  places  in  this  section,  the 
refereace  to  "his"  be  changed  to  "his/ 
her".  This  is  a  valid  suggestion.  The 
reference  to  "his"  is  deleted  in  this  final 
rule. 

Regarding  §  1220.528(b)(1).  several 
commenters  suggested  modifying  this 
section  to  allow  absentee  ballots  to  be 
requested  at  county  CES  offices  as  well 
as  State  CES  offices.  The  commenters 
concern  was  that  absentee  ballots  be  as 
widely  available  as  possible.  We  Agree 
that  tlus  is  a  valid  concern:  however,  we 
believe  that  the  potential  lor  requests  to 
be  lost  increases  u  hen  the  request  is 
handled  by  more  than  one  office. 
Therefore,  we  have  chaiiged  this  section 
to  permit  eligible  producers  to  request 
abseatee  ballots  at  the  county  CES  office 
serving  the  county  in  which  they  reside, 
if  individuals,  or  serving  the  county  in 
which  their  main  office  is  located,  if  a 
corporation  or  other  entity.  We  have 
eliminated  the  provision  that  absentee 
ballots  may  be  requested  from  the  State 
CES  office.  Additionally,  we  have  added 
that  ballots  may  be  requested  in  person 
as  well  as  by  mail.  Howe\'er.  all  ballots 
requested  will  be  provided  by  mail. 

The  commenters  went  on  to  suggest  a 
technical  correction  to  §  1220.528(bHl) 
to  clarify  that  county  CES  offices  would 
receive  appropriate  absentee  voter 
request  Usts.  This  suggestion  is  not 
necessary  due  to  the  change  in 
§  1220^28(b)(l)  as  described  above. 
Each  county  CES  office  will  maintain  its 
own  voter  request  list  which  will  then 
be  provided  to  the  appropriate  ASCS 
county  office. 

Regarding  §  1220.528(b)(i),  one 
comnienter  suggested  that  in  the  first 
sentence,  the  phrase  "unable  to  vote  in 
person"  be  deleted  to  malte  it  consistent 
with  the  Act.  Accordingly,  the  phrase  is 
deleted. 

Regarding  §  1220.528(b)(3),  several 
commenters  were  concerned  that 
producers  have  maximum  opportimity 
to  idMitify  the  address  of  the  local  CES 
office  so  that  the  absentee  ballot  could 
be  properly  mailed.  The  commenters 
suggested  that  each  absentee  ballot 
mailed  include  k  Ust  of  local  CES  office 


addresses  and  telephone  numbers.  This 
was  a  helpful  suggestion  although  not 
adopted  as  presented.  To  preclude 
misaddressed  ballots  and  to  provide  a 
means  to  better  protect  the  integrity  of 
the  referendum,  the  county  CES  offices 
will  include  with  each  absentee  ballot 
mailed,  an  envelope  marked  "Soybean 
Referendum"  (Form  LS-50-1)  pre- 
addressed  with  the  address  of  Uie 
appropriate  county  CES  office. 

Another  commenter  suggested  a 
system  of  color  coding  for  the  ballot, 
ballot  envelope  and  referendum 
envelope,  as  well  as  explicit  directions 
on  the  envelope  flaps  to  ensure  ballots 
are  correctly  submitted.  In  the  interest 
of  limiting  the  cost  of  conducting  the 
referendum,  the  Department  believes 
that  the  use  of  color  coding,  which 
would  increase  cost,  is  not  necessary. 
However,  we  concur  with  the 
commenter's  intent  to  make  the  voting 
process  as  easy  to  understand  as 
possible.  Thus,  while  the  commenters 
suggestion  for  color  coding  is  not 
adopted,  instructions  are  included  on 
the  forms  and  envelopes. 

Another  commenter  suggested  a 
modification  to  allow  written  requests 
for  absentee  ballots  to  be  hand  delivered 
by  a  spouse,  partner,  or  employee.  This 
is  allowed  in  the  rule  and  has  been 
clarified.  The  rule  specifies  that  the 
absentee  ballot  may  be  requested  in 
person  or  in  writing  but  does  not  specify 
that  the  written  request  has  to  be 
mailed;  therefore,  vmtten  requests  may 
be  hand  deUvered  by  a  spouse,  partner, 
or  employee.  However,  the  absentee 
ballot,  like  all  absentee  ballots,  will  be 
mailed  to  the  eligible  voter  by  the 
county  CES  office.  In  summary,  the 
language  has  been  adjusted  slightly  and 
conforms  with  the  suggestion  of  the 
commenter. 

■Section  1220  533    ASCS  County  Office 
Report 

One  commenter  viewed  as 
inconsistent  one  sentence  that  reads: 
"  *  •  •  results  of  the  referendum  in 
each  county  may  be  made  available  to 
the  public"  and  another  sentence  which 
reads  "  •  •  •  results  shall  be  posted  for 
30  days  in  the  ASCS  county 
office  •  *  "."The  intent  of  this  section 
as  proposed  was  that  the  results  in  each 
county  could  be  released  immediately 
after  the  counting  of  the  ballots  and  any 
required  review  for  the  verification  for 
accuracy.  Additionally,  such  results 
would  be  posted  thereafter  for  30  days. 
This  is  a  valid  suggestion;  therefore,  we 
have  revised  this  section  to  clarify  the 
intent. 


Section  1220.553:  §  1220  534    ASCS 
State  Office  Report,  and  §  1220.535 
Results  of  the  Referendum 

These  sections  provide  for  the 
reporting  of  referendum  results  from  the 
county  ASCS  office  to  the  State  ASCS 
office,  to  the  Administrator  of  ASCS, 
and  to  the  Secretary  of  Agriculture. 
Several  commenters  noted  that  time 
periods  had  not  been  provided  to  ensure 
the  prompt  compilation  arid  release  of 
referendum  results.  The  commenters 
proposed  that  State  ASCS  offices  submit 
the  resultfffe  the  Deputy  Administrator. 
ASCS,  no  later  than  4  business  days 
following  the  day  the  ballots  are 
counted.  The  commenter  further 
proposed  that  the  Deputy 
Administrator.  ASCS.  submit  to  the 
Administrator.  AMS.  the  results  of  the 
referendum  no  later  than  6  business 
days  following  the  day  the  ballots  are 
counted.  We  share  the  commenters 
concerns  and  appreciate  the  importance 
of  timely  and  accurate  reporting  of  the 
results.  We  believe  the  deadlines 
suggested  by  the  comm«iters  are 
realistic,  and  we  anticipate  that  they 
will  be  met.  However,  imposing 
absolute  time  limits  could  unduly 
restrict  the  Departrnent's  ability  to 
compile,  verify,  anii  report  accurate 
results.  Therefore,  this  suggestion  is  not 
adopted  in  this  final  rule. 

In  summary,  this  final  rule  adopts  the 
proposed  rule  with  the  substantive 
changes  discussed  hetein  and  with 
other  minor  changes  made  for  purposes 
of  clarity  and  accuracy  One  additional 
change  was  made  by  the  Agency  to 
clarify  the  challenge  procedures  in 
§  1220.530.  Each  challenge  will  be 
required  to  be  separate  and  signed  by 
the  challenger. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553.  it  is  found  and  determined  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  postponing  the  final  rule  would 
unduly  interfere  with  the  anticipated 
scheduling  of  the  referendum. 

List  of  Subjects  in  7  CFR  Part  1220 

Agricultural  research.  Reporting  and 
recordkeeping  reqmrements,  Soybeans. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  1220  is  amended 
as  follows: 
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PART  1220— SOYBEAN  PROMOTION. 
RESEARCH.  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  Title  XIX.  Pub.  Law  101-624. 
104  Stat.  3359.  3881  (7  U.S.C  6301-6311). 

2.  Subpart  E,  consisting  of 
§§1220.501  through  1220.537.  is  added 
to  read  as  follows: 

Subpart  E— Procedure  for  th«  Conduct  of 
Referenda 

Sec. 

Definitions 

1220.501  Act. 

1220.502  Administrator. 

1220.503  Agricultural  Stabilization  and 
Conservation  County  Committee. 

1220  504    Agricultural  Stabilization  and 
Conservation  Service. 

1220.505  Agricultural  Stabilization  and 
Conservation  Service  County  Executive 
Director. 

1 220.506  Cooperative  Extension  Service. 

1220.507  Cooperative  Extension  Service 
Agent. 

1220.508  Department. 

1220.509  Deputy  Administrator. 

1220.510  Extension  Service  of  the  U.S. 
Department  of  Agriculture. 

1220.511  Order. 

1220.512  Person. 

1220.513  Producer. 

1220.514  Public  notice. 

1220.515  Referenda. 

1220.516  Registration  period. 

1220.517  Representative  period. 

1220.518  Secretary. 

1220.519  Soybeans. 

1220.520  State  and  United  States. 

1220.521  Voting  period. 

Referendum 

1220.522  General. 

1220.523  Supervision  of  referenda. 

1220.524  Eligibility. 

1220.525  Time  and  place  of  registration  and 
voting. 

1220.526  Facilities  for  registering  and 
voting. 

1220.527  Registration  form  and  ballot. 

1220.528  Registration  and  voting 
procedure. 

1 220.529  List  of  registered  producers. 

1220.530  Challenge  of  eligibility. 

1220.531  Receiving  ballots. 

1220.532  Canvassing  ballots. 

1220.533  ASCS  county  office  report. 

1220.534  ASCS  State  ofTice  report. 

1220.535  Results  of  the  referendum. 

1220.536  Disposition  of  ballots  and  records. 

1220.537  Instructions  and  forms. 

Subpart  E— Procedure  for  the  Conduct 
of  Referenda 

Definitions 

$1220.501    Act 

The  term  "Act"  means  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  set  forth  in  title  XIX, 


subtitle  E  of  the  Food.  Agriculture, 
Conservation  and  Trade  Act  of  1990 
(Pub.  L.  101-624)  and  any  amendments 
thereto. 

§1220.502    Administrator. 

The  term  "Administrator"  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  heretofore  been  delegated  or 
may  hereafter  be  delegated  the  authority 
to  act  in  the  Administrator's  stead. 

$1220.503    Agricultural  Stabilization  and 
Conservation  County  Committee. 

The  term  "Agricultural  Stabilization 
and  Conservation  County  Committee." 
also  referred  to  as  "ASC  County 
Committee,"  means  the  group  of 
persons  within  a  county  elected  to  act 
as  the  County  Agricultural  Stabilization 
and  Conservation  Committee. 

S  1220.504    Agricultural  Stabilization  and 
Conservation  Service. 

The  term  "Agricultural  Stabilization 
and  Conservation  Servioe,"  also  referred 
to  as  "ASCS,"  means  the  Agricultural 
Stabilization  and  Conservation  Service 
of  the  Department. 

$1220.505    Agricultural  Stabilization  and 
Conservation  Service  County  Executive 
Director. 

The  term  "Agricultural  Stabilization 
and  Conservation  Service  County 
Executive  Director,"  also  referred  to  as 
"ASCS  Executive  Director,"  means  the 
person  employed  by  the  ASC  County 
Committee  to  execute  the  policies  of  the 
ASC  county  committee  and  be 
responsible  for  the  day-to-day  operation 
of  the  ASCS  county  office  or  the  person 
acting  in  such  capacity. 

$1220.50«    Cooperative  Extension  Service. 

The  term  "Cooperative  Extension 
Service,"  also  referred  to  as  "CES," 
means  the  State  partner  in  the 
Cooperative  Extension  system. 

$  1220.507    Cooperative  Extension  Service 
Agent 

The  term  "Cooperative  Extension 
Service  Agent,"  also  referred  to  as  "CES 
Agent,"  means  an  employee  of  the 
Cooperative  Extension  Service. 

$1220.508    Department 

The  term  "Department"  means  the 
U.S.  Department  of  Agriculture. 

$1220.509    Deputy  Administrator. 

The  term  "Deputy  Administrator" 
means  the  Deputy  or  Acting  Deputy 
Administrator,  State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service,  U.S. 
Department  of  Agriculture. 


$  1220.510    Extension  Service  of  the  U.S. 
Departnwnt  of  Agriculture. 

The  term  "Extension  Service"  of  the 
U.S.  Department  of  Agriculture,  also 
referred  to  as  "ES"  means  the  Federal 
partner  of  the  Cooperative  Extension 
System. 

$1220.511    Order. 

The  term  "Order"  means  the  Soybean 
Promotion  and  Research  Order. 

$1220.512    Person. 

The  term  "Person"  means  any 
individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

$1220.513    Producer. 

The  term  "Producer"  means  any 
person  engaged  in  the  growing  of 
soybeans  in  the  United  States  who  owns 
or  shares  the  ownership  and  risk  of  loss 
of  such  soybeans. 

$1220.514    Public  Notice. 

The  term  "Public  Notice"  means 
information  regarding  a  referendum 
which  shall  be  provided  by  the 
Secretary,  without  advertising  expenses, 
through  press  releases  and  by  State  and 
county  CES  ofHces  and  county  ASCS 
offices,  by  means  of  newspapers, 
electronic  media,  county  newsletters, 
and  the  like.  Such  notice  shall  contain 
the  referendum  date  and  location, 
registration  and  voting  requirements, 
rules  regarding  absentee  voting,  and 
other  pertinent  information. 

$1220.515    Referenda. 

The  term  "Referenda"  means  any 
referenda  to  be  conducted  by  the 
Secretary  pursuant  to  the  Act  whereby 
producers  shall  be  given  the 
opportunity  to  vote. 

$1220.516    Registration  period. 

The  term  "Registration  period"  means 
a  1-day  period  to  be  announced  by  the 
Secretary  for  registration  of  producers 
desiring  to  vote  in  a  referendum.  The 
registration  period  shall  be  the  same  day 
as  the  voting  period. 

$1220.517    Representative  period. 

The  term  "Representative  period" 
means  the  period  designated  by  the 
Secretary  pursuant  to  section  1970  of 
the  Act. 

$1220.518    Secretary. 

The  term  "Secretary"  means  the 
Secretary  of  Agriculture  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  there  has 
been  delegated  or  to  whom  authority 
may  hereafter  be  delegated  the  authority 
to  act  in  the  Secretary's  stead. 
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|12a.$i9    SoytMww. 

The  term  "Soybeans"  means  all 
varieties  of  Glycine  max  or  Glycine  soja. 

S  1220.520    State  and  United  States. 

The  terms  "State  and  United  States" 
include  the  50  States  of  the  United 
States  of  America,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

§1220521    Voting  period. 

The  term  "Voting  period"  means  a  1- 
day  period  to  be  announced  by  the 
Secretaiy  for  voting  in  a  referendum. 

Referendum 

S1220.S22    GenMBl. 

(a)  A  referendum  to  determine 
whether  eligible  producers  favor  the 
continuance  of  the  Order  and  other 
referenda  provided  for  under  the  Act 
shall  be  conducted  in  accordance  with 
this  subpart. 

(b)  Referendum  results  will  be  based 
on  the  Secretary's  determination  of 
approval  or  disapproval  by  a  majority  of 
the  producers  casting  valid  ballots  in  a 
referendum. 

(c)  Referenda  shall  be  conducted  at 
the  county  offices  of  the  Cooperative 
Extension  Service. 

(d)  The  AgriCTiltural  Stabilization  and 
Conservation  Service  of  the  Department 
shall  assist  in  the  conduct  of  referenda. 

§1220.523    Supervlaion  of  referenda. 

The  Administrator.  AMS,  shall  be 
responsible  for  conducting  referenda  in 
accordaoioe  with  this  subpart. 

§1220.524    EnglblHty. 

(a)  Eligible  producers.  Each  person 
who  was  a  producer  during  the 
representative  period  is  entitled  to 
register  and  vote  in  the  referendum. 
Each  producer  entity  shall  be  entitled  to 
cast  only  one  ballot  in  the  referendum. 

(b)  Proxy  registration  and  voting. 
Proxy  registration  and  voting  is  not 
authorized  except  that  an  officer  or 
employee  of  a  corporate  producer,  or 
any  guardian,  administrator,  executor, 
or  trustee  of  a  producer's  estate,  or  an 
authorized  representative  of  any  eligible 
producer  entity  (other  than  an 
individual  producer),  such  as  a 
corporation  or  partnership,  may  register 
and  cast  a  ballot  on  behalf  of  such 
entity.  Any  individual  registering  to 
vote  in  the  referendum  on  behalf  of  any 
producer  entity  shall  certify  that  he  or 
she  is  authorized  by  such  entity  to  take 
such  action. 

(c)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  Joint  tenant^,  tenants  in 
common,  a  parthership,  owners  of 
community  property,  or  a  corporation 


engaged  in  the  production  of  soybeans 
as  a  producer  entity  shall  be  entitled  to 
only  one  vote;  provided,  however,  that 
any  member  of  a  group  may  register  to 
vote  as  a  producer  if  he  or  she  is  an 
eligible  producer  separate  from  the 
group. 

§1220.525    Time  and  place  of  fcgiatration 
and  voting. 

A  referendum  shall  be  held  for  1  day 
on  a  date  to  be  determined  by  the 
Secretary.  Eligible  persons  shall  register 
and  vote  following  the  procedures  in 
§  1220.528.  Except  for  absentee  ballots, 
the  registration  and  voting  shall  take 
place  during  business  hours  of  each 
county  CES  office. 

§  1220.526    Facilities  for  registering  and 
voting. 

Each  county  CES  office  shall  provide 
adequate  facilities  and  space  to  permit 
producers  to  register  and  to  mark  their 
ballots  in  secret  and  a  sealed  box  or 
other  suitable  receptacle  for  registration 
forms  and  ballots  which  shall  be  kept 
under  observation  during  office  hours 
and  secured  at  all  times.  Copies  of  the 
Order  and  a  summary  of  the  Order  shall 
be  available  for  review. 

§1220.527    Registration  fonn  and  b^tot 

A  ballot  (Form  LS-49)  and 
certification  and  registration  form  (Form 
LS-49-2)  shall  be  used  for  voting  in 
person.  The  information  required 
includes  name,  address,  and  telephone 
number  and  also  contains  a  certification 
statement,  referenced  in 
§  1220.528(a)(ll.  The  ballot  requires 
producers  to  check  a  "yes"  or  "no."  A 
combined  registration  and  voting  form 
(Form  LS-50}  shall  be  used  for  absentee 
voting. 


§1220.528 
prooedur*. 


Registration  and  voting 


(a)  Registering  and  voting  in  person. 

(1)  Each  producer  desiring  to  vote  in 
a  referendum  shall  register  on  the  day 
of  voting  at  the  county  CES  office  in 
which  the  producer's  residence  is 
located  or  at  the  county  CES  office 
serving  the  county  in  which  the 
producer's  residence  is  located. 
Producer  entities  other  than  Individuals 
shall  register  at  the  county  CES  office  in 
the  coimty  in  which  their  headquarters 
office  or  business  is  located  or  at  the 
county  CES  office  serving  the  coimty  in 
which  the  entities  headquarters  office  or 
business  is  located.  Producers  will  be 
required  to  list  their  names  on  the  voter 
registration  list  (Form  LS-49-3)  prior  to 
recei\'ing  a  registration  form  and  ballot. 
To  register,  each  producer  shall 
complete  the  registration  form/envelope 
(Form  LS-49-2)  and  certify  that: 


(i)  They  or  the  entity  they  represent 
were  producers  during  the  specified 
representative  period;  and 

(ii)  If  voting  on  behalf  of  an  entity 
referred  to  in  §  1220.524.  they  are 
authorized  to  do  so. 

(2)  Each  eligible  producer  who  has 
not  voted  by  means  of  an  absentee  ballot 
may  cast  a  ballot  in  person  at  the 
location  and  time  set  forth  in  §  1220.525 
and  on  a  date  to  be  announced  by  the 
Secretary.  Eligible  persons  who  enter 
their  names  on  the  voter  registration  list 
(Form  LS-49-3)  will  receive  a 
registration  form/envelope  (Form  LS- 
49-2)  and  a  ballot  (Form  LS-49).  Voting 
shall  be  by  secret  ballot  vmder  the 
supervision  of  the  local  coimty  CES 
agent  or  designee.  The  ballot  shall  be 
marked  by  the  voter  to  indicate  "yes"  or 
"no."  Voters  shall  place  their  marked 
ballots  in  an  envelope  marked 
"SOYBEAN  BALLOT,"  seal  it  and 
place  it  in  the  completed  and  signed 
registration  form/envelope  marked 
"SOYBEAN  REFERENDUM,"  seal  that 
envelope,  and  personally  place  it  in  a 
box  marked  "Ballot  Box"  or  other 
suitable  receptacle. 

(b)  Absentee  voting. 

(1)  Eligible  producers  and  entities 
may  request  and  obtain  a  combined 
absentee  registration  and  voting  form 
(Form  LS-50)  and  two  envelopes— one 
marked  "SOYBEAN  BALLOT"  (Form 
LS-49-1)  and  the  other  marked 
"SOYBEAN  REFERENDUM"  (Form  LS- 
50-1)  in  writing  or  in  person  from  the 
county  CES  office  serving  the  county  in 
which  they  reside  if  individuals,  or 
serving  the  county  where  their  main 
office  is  located,  if  a  corporation  or 
other  entity.  Only  one  absentee 
registration  form  and  absentee  ballot 
will  be  provided  to  each  eligible 
producer.  The  forms  must  be  requested 
in  writing  or  in  person  during  a 
specified  time  period  which  will  be 
announced  by  the  Secretary.  The  county 
CES  office  shall  enter  on  the  absentee 
voter  request  list  (Form  LS-50-2)  the 
name  and  address  of  each  peisnn  or 
entity  requesting  an  absentee  ballot  and 
the  date  the  forms  were  mailed. 
Absentee  forms  will  be  provided  by 
mail  only.  A  copy  of  the  absentee  voter 
request  list  (Form  LS-50-2)  prepared  by 
the  county  CES  office  shall  be  provided 
to  each  ASCS  county  office  for  absentee 
voter  verification. 

(2)  To  register,  eligible  producers 
must  complete  and  sign  the  registration 
(Form  LS-50),  and  certify  that: 

(i)  They  or  the  entity  tney  represent 
vrere  producers  during  the  specified 
representative  period;  and 

(ii)  If  voting  on  behalf  of  an  entity 
referred  to  in  subsection  §  1220.524, 
they  are  authorized  to  do  so. 
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(3)  A  producer,  after  completing  the 
registration  form  and  marking  the  ballot, 
shall  remove  the  ballot  portion  of  Form 
LS-50  and  seal  the  completed  ballot  in 

a  separate  envelope  marked  "SOYBEAN 
BALLOT"  (Form  LS-49-1)  and  place  it 
in  a  second  envelope  marked 
"SOYBEAN  REFERENDUM"  (Form  LS- 
50-1)  along  with  the  signed  registration 
form.  Voters  shall  print  and  sign  their 
names  on  the  envelope  marked 
"SOYBEAN  REFERENDUM"  (Form  LS- 
50-1).  affix  postage,  and  mail  it  in  the 
pre-addressed  envelope  provided  with 
the  ballot. 

(4)  Absentee  ballots  must  be  received 
in  the  county  CES  office  by  the  close  of 
business,  5  business  days  before  the 
date  of  the  referendum.  Absentee  ballots 
received  after  that  date  shall  be  counted 
as  invalid  ballots.  Upon  receiving  the 
"SOYBEAN  REFERENDUM"  envelope 
containing  the  registration  form  and 
ballot,  the  county  CES  agent  or  designee 
shall  place  it.  unopened,  in  a  secure 
ballot  box.  In  addition,  the  comity  CES 
agent  or  designee  shall  enter  on  the 
voter  request  list  (Form  LS-50-2)  beside 
the  name  of  the  voter  the  date  the 
absentee  ballot  was  received. 

(5)  A  person  casting  an  absentee  ballot 
which  is  not  recorded  as  being  received 
or  which  is  received  after  the  deadline 
specified  in  this  section  may  vote  in 
person  at  the  appropriate  CES  office  on 
the  day  of  the  referendum. 

1 1 220.529    Uat  of  r«glst»r*d  producvrs. 
The  voter  registration  list  (Form  LS- 
49-3)  and  the  absentee  voter  request  list 
(Form  LS-50-2)  shall  be  available  for 
inspection  on  the  day  of  the  referendum 
at  the  county  CES  office  and 
subsequently  at  the  ASCS  county  office. 
They  shall  be  posted  during  regular 
office  hours  in  a  conspicuous  public 
location  at  the  ASCS  county  office  by 
the  second  business  day  following  the 
date  of  the  referendum. 

S  1220.530    Ch«ll«ng«  of  •llgibility. 

(a)  Challenge  period.  On  the  day  of 
the  referendum,  the  names  of 
challenged  voters  may  be  reported  to  the 
CES  county  agent  who  will  refer  them 
to  the  ASCS  county  office.  After  that, 
the  names  of  the  challenged  voters  shall 
be  referred  directly  to  the  ASCS  county 
office.  A  challenge  of  a  person's 
ebgibility  to  vote  may  be  made  no  later 
than  the  close  of  business  the  second 
business  day  after  the  date  of  the 
referendum. 

(b)  Who  may  challenge.  A  person's 
eligibility  to  vote  may  be  challenged  by 
any  person.  Any  person  wishing  to 
challenge  must  do  so  in  writing  and 
must  include  the  full  name  of  the 
individual  or  other  entity  being 


challenged.  Each  challenge  must  be 
separate  and  must  be  signed  by  the 
challenger.  The  Secretary  may  issue 
other  guidelines  as  the  Secretary  deems 
necessary. 

(c)  Determination  of  challenges.  The 
ASC  county  committee  or  its 
representative  shall  make  a 
determination  concerning  the  eligibility 
of  a  producer  who  has  been  challenged 
and  notify  challenged  producers  as  soon 
as  practicable,  but  no  later  than  5 
business  days  after  the  date  of  the 
referendum.  If  the  ASC  county 
committee  or  its  representative  is  unable 
to  determine  whether  a  person  was  a 
producer  during  the  representative 
period,  it  may  require  \he  person  to 
submit  records  such  as  tax  returns,  sales 
documents,  or  other  similar  documents 
to  prove  that  the  person  was  a  producer 
during  the  representative  period. 

(d)  Challenged  ballot.  The  registration 
form/envelope  (Form  LS-49-2) 
containing  the  ballots  cast  by  producers 
voting  in  person  whose  eligibiUty  is 
challenged  shall  be  removed  from  the 
ballot  box  and  placed  in  a  separate  box 
until  the  challenge  has  been  resolved. 
Envelopes  (Forms  LS-50-1)  containing 
absentee  voter  registration  forms  and 
absentee  ballots  of  challenged  absentee 
voters  also  shall  be  removed  from  the 
ballot  box  and  placed  in  the  box 
containing  ballots  of  challenged 
producers.  A  challenged  ballot  shall  be 
determined  to  have  been  resolved  if  the 
determination  of  the  ASC  county 
committee  or  its  representative  is  not 
appealed  within  the  time  allowed  for 
appeal  or  there  has  been  a 
determination  by  the  ASC  county 
committee  after  an  appeal. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  to  register  and  vote  by  the 
ASC  coimty  committee  or  its 
representative  may  file  an  appeal  at  the 
ASCS  county  office  within  3  business 
days  after  notification  of  such  decision. 
Such  person  may  be  required  to  provide 
documentation  such  as  tax  returns,  sales 
documents,  or  similar  documents  in 
order  to  demonstrate  his  or  her 
eligibility.  An  appeal  shall  be 
determined  by  the  ASC  county 
committee  as  soon  as  practicable;  but,  in 
all  cases,  not  later  than  the  9th  business 
day  after  the  date  of  the  referendum. 
The  ASC  county  committee's 
determination  on  an  appeal  is  final. 

§  1 220.531    Receiving  ballots. 

A  ballot  shall  be  considered  to  have 
been  received  during  the  voting  period 
if: 

(a)  It  was  cast  in  the  county  CES  office 
prior  to  the  close  of  business  on  the  day 
of  the  referendum;  or 


(b)  An  absentee  ballot  was  received  in 
the  county  CES  office  not  later  than 
close  of  business  5  business  days  before 
the  date  of  the  referendum. 

f  1220.532    Canvassing  bellot*. 

(a)  Counting  the  ballots.  The  county 
CES  agent  or  designee  shall  dehver  the 
sealed  ballot  box,  the  voter  registration 
Ust  (Form  LS-49-3).  and  the  absentee 
voter  request  list  (Form  LS-50-2)  to  the 
ASCS  county  office  by  the  close  of 
business  on  the  first  business  day 
following  the  date  of  the  referendum. 
ASCS  county  employees  and  the  county 
CES  agent  or  designee  shall  check  the 
registration  forms  of  all  voters  against 
the  voter  registration  list  (Form  LS-49- 
2)  and  the  absentee  voter  request  list 
(Form  LS-50-2)  to  determine  oroperly 
registered  voters.  The  ballots  of 
producers  voting  in  person  whose 
names  are  not  on  the  voter  registration 
Ust  (Form  LS-49-3)  shall  be  declared 
invalid.  Likewise,  the  ballots  of 
producers  voting  absentee,  whose 
names  are  not  on  the  absentee  voter 
request  list  (Form  LS-50-2)  shall  be 
declared  invahd.  Ballots  declared 
invahd  and  all  ballots  of  challenged 
voters  declared  ineligible  shall  be  kept 
separate  from  the  other  ballots  and  the 
envelopes  containing  these  ballots  shall 
not  be  opened.  The  valid  ballots  shall  be 
counted  on  the  10th  business  day  after 
the  referendum  date.  ASCS  county 
office  employees  shall  remove  the 
sealed  "Soybean  Ballot"  envelope  from 
the  registration  form/envelopes  or 
absentee  ballot  envelopes  of  all  eUgible 
voters  and  all  challenged  voters 
determined  to  be  eligible.  When 
removing  the  "Soybean  Ballot" 
envelopes,  steps  shall  be  taken  to  ensure 
that  the  voter's  name  cannot  be 
identified.  After  removing  all  "Soybean 
Ballot"  envelopes,  ASCS  county 
employees  shall  open  them  and  count 
the  ballots.  The  ballots  shall  be 
tabulated  as  follows: 

(1)  Number  of  eligible  producers 
casting  valid  ballots; 

(2)  Number  of  producers  favoring  the 
Order; 

(3)  Number  of  producers  not  favoring 
the  Order; 

(4)  Number  of  challenged  ballots; 

(5)  Nxmiber  of  challenged  ballots 
deemed  ineligible; 

(6)  Number  of  invalid  ballots;  and 

(7)  Number  of  spoiled  ballots. 

(b)  Invalid  ballots.  Ballots  shall  be 
declared  invalid  if  a  producer  voting  in 
person  has  failed  to  sign  the  voter 
registration  list  (Form  LS-49-3).  or  an 
absentee  voter's  name  is  not  on  the 
absentee  voter  request  list  (Form  LS-50- 
2),  or  the  registration  form  or  ballot  was 
incomplete  or  incorrectly  completed. 
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(c)  Spoiled  ballots.  Ballots  shall  he 
considered  as  spoiled  ballots  when  they 
are  mutilated  or  marked  in  such  a  way 
that  it  cannot  be  determined  whether  it 
is  a  "yes"  or  "no"  vote.  Spoiled  ballots 
shall  not  be  considered  as  approving  or 
disapproving  the  Order,  or  as  a  ballot 
cast  in  the  referendum. 

(d)  Confidentiality.  All  ballots  shall  be 
confidential  and  the  contents  of  the 
ballots  shall  not  be  divulged  except  as 
the  Secretary  may  direct.  The  public 
may  witness  the  opening  of  the  ballot 
box  and  tabulation  of  the  votes  but  may 
not  interfere  with  the  process. 

§1220.533    ASCS  county  office  report 

The  ASCS  county  office  shall  notify 
the  ASCS  State  office  of  the  results  of 
the  referendum.  Each  ASCS  county 
office  shall  transmit  the  resuhs  of  the 
referendum  in  its  county  to  the  ASCS    . 
State  office.  Such  report  shall  include 
the  information  listed  in  §  1220.532(a). 
The  results  of  the  referendum  in  each 
county  may  be  made  available  to  the 
public  immediately  after  the  ballots 
have  been  counted  and  any  verification 
for  accuracy  has  been  completed.  A 
copy  of  the  report  of  those  results  shall 
be  posted  for  30  days  in  the  ASCS 
county  office  in  a  conspicuous  place 
accessible  to  the  public,  and  a  copy 
shall  be  kept  on  file  in  the  ASCS  county 
office  for  a  period  of  at  least  12  months. 

§1220.534    ASCS  State  office  report 

Each  ASCS  State  office  shall  transmit 
to  the  Deputy  Administrator,  ASCS.  a 
written  summary  of  the  results  of  the 
referendum  received  from  all  the  ASCS 
county  offices  within  the  State.  The 
summary  shall  include  the  information 
on  the  referendum  results  contained  in 
the  reports  from  all  county  offices 
within  each  State  and  be  certified  by  the 
ASCS  State  executive  director.  The 
ASCS  State  office  shall  maintain  a  copy 
of  the  summary  where  it  shall  be 
available  for  public  inspection  for  a 
period  of  not  less  than  12  months. 

§  1220.535    Results  of  the  referendum. 

(a)  The  Deputy  Administrator.  ASCS, 
shall  submit  to  the  Administrator.  AMS. 
the  results  of  the  referendum.  The 
Administrator.  AMS,  shall  prepare  and 
submit  to  the  Secretary  a  report  of  the 
results  of  the  referendum.  The  results  of 
any  referendum  shall  be  issued  by  the 
Department  in  an  official  press  release. 
State  reports  and  related  papers  shall  be 
available  for  public  inspection  in  the 
office  of  the  Marketing  Programs 
Branch.  Livestock  and  Seed  Division, 
Agricultural  Marketing  Service.  USDA. 
room  2624  South  Building,  14th  and 
Independence  Avenue,  SW.. 
Washington,  DC. 


(b)  If  the  Secretary  deems  it  necessary, 
the  report  of  any  State  or  county  shall 
be  re-examined  and  checked  by  such 
persons  that  may  be  designated  by  the 
Deputy  Administrator,  ASCS.  or  the 
Secretary. 

$  1 220.536    Disposition  of  ttallots  and 
records. 

Each  ASCS  county  executive  director 
shall  place  in  sealed  containers  marked 
with  the  identification  of  the 
referendum  the  voter  registration  list, 
absentee  voter  request  list,  voted  ballots, 
challenged  registration  forms/envelopes, 
challenged  absentee  voter  registration 
forms,  challenged  ballots  found  to  be 
ineligible,  invalid  ballots,  spoiled 
ballots,  and  county  summaries.  Such 
records  shall  be  placed  under  lock  in  a 
safe  place  under  the  custody  of  the 
ASCS  county  executive  director  for  a 
period  of  not  less  than  12  months  after 
the  date  the  referendum  was  held.  If  no 
notice  to  the  contrary  is  received  from 
the  Deputy  Administrator.  ASCS,  by  the 
end  of  such  time,  the  records  shall  be 
destroyed. 

§  1 220.537    Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart  to 
govern  the  conduct  of  the  referendum. 

Dated:  November  8, 1993. 

Kenneth  C  Qayton, 

Deputy  Administrator  for  Marketing 
Progmms. 
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Commodity  Credit  Corporation 
7  CFR  Part  1485 

Cooperative  Agreements  for  the 
Development  of  Foreign  Markets  for 
Agricultural  Commodities 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  amendments  made  by 
this  interim  rule  implement  the 
provisions  of  section  1302  of  the 
Ominbus  Budget  Reconciliation  Act  of 
1993  concerning  the  Market  Promotion 
Program.  These  changes  are  intended  to 
enable  the  Secretary  of  Agriculture  to 
achieve  savings  and  improve  the 
effectiveness  of  the  Market  Promotion 
Program. 

DATES:  This  interim  rule  is  effective 
November  17, 1993.  Comments  must  be 
received  in  writing  by  January  18. 1994 
to  be  assured  of  consideration. 


ADDRESSES:  Send  comments  to  the 
Director,  Marketing  Operations  Staff, 
Foreign  Agricultural  Service,  United 
States  Department  of  Agriculture,  14th 
and  Independence  Avenue.  SW.,  Ag  Box 
1042.  Washington.  DC  20250-1042. 
Telephone:  (202)  720-5521. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Director.  Marketing  Operations  Staff, 
Foreign  Agricultural  Service.  United 
States  Department  of  Agriculture.  14th 
and  Independence  Avenue.  SW.. 
Washington,  DC  20250-1042. 
Telephone:  (202)  720-5521.  The 
Regulatory  Impact  Analysis  concerning 
the  interim  rule  published  at  56  FR 
40745  (August  16, 1991)  is  available 
upon  request  from  the  Director. 
Planning  and  Evaluation  Staff.  Foreign 
Agricultural  Service,  United  States 
Department  of  Agriculture.  14th  and 
Independence  Avenue.  SW..  Ag  Box 
1043  Washington,"  EX:  20250-1043 
Telephone:  (202)  690-1198. 

SUPPLEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  as  "nonmajor".  It  has 
been  determined  that  this  interim  rule 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  will 
not  cause  a  major  increase  in  costs  to. 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions:  and  will 
not  have  an  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Furthermore,  the  Acting  Vice  President. 
CCC.  certified  that  this  action  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
because  this  action  does  not  require  any 
significant  actions  on  the  part  of  small 
businesses  as  a  condition  of 
participation  in  the  Market  Promotion 
Program  (MPP).  It  is  also  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (see  the  Notice  related  to  7  CFR 
Part  3015.  subpart  V,  48  FR  29115). 

This  interim  rule  has  been  reviewed 
under  the  Executive  Order  12778,  Civil 
Justice  Reform.  The  interim  rule  has 
pre-emptive  effect  with  respect  to  any 
State  or  local  laws,  regulations,  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  interim 
rule  does  not  have  retroactive  effect. 
Administrative  proceedings  are  not 
required  before  suit  may  be  filed. 
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Background 

Statutory  Background 

MVP  is  authorized  by  section  203  of 
the  Agricultural  Trade  Act  of  1978,  as 
amended  by  section  1531  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990,  Public  Law  101-624, 
enacted  November  28.  1990,  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Public  Law  103-66.  These  statutes 
direct  the  CCC  to  carry  out  a  program  to 
encourage  the  development, 
maintenance  and  expansion  of 
commercial  export  markets  for 
agricultural  commodities  through  cost- 
share  assistance  to  eligible  trade 
organizations. 

Program  Changes 

Following  is  a  listing  of  the  changes 
made  applicable  to  the  MPP  by  this 
interim  rule.  These  changes  are 
intended  to  improve  the  effectiveness  of 
the  program  and  should  help  U.S.  firms 
compete  with  foreign  companies 
overseas.  Entities  that  currently  have 
MPP  agreements  as  well  as  those  that 
have  participated  in  the  Targeted  Export 
Assistance  Program  should  carefully 
review  this  rule. 

1.  Except  in  the  case  of  activities 
conducted  by  small-sized  entities 
operating  through  state  groups, 
assistance  will  only  be  provided  to 
counter  or  offset  the  adverse  effects  of 
a  subsidy,  import  quota,  or  other  unfair 
trade  practice  of  a  foreign  country. 

2.  For  brand  promotions,  assistance 
will  be  provided  on  a  priority  basis  to 
small-sized  entities  determined  on  the 
basis  of  Small  Business  Administration 
criteria. 

3.  CCC  resources  will  not  be  used  to 
promote  a  specific  brand  product  in  a 
single  market  for  more  than  five  years 
unless  CCC  determines  that  further 
assistance  is  necessary  to  meet  the 
objectives  of  the  program.  For  purposes 
of  implementing  this  provision,  CCC 
w\\\  consider  a  "market"  to  be  a  single 
country.  This  will  ease  administration 
of  the  program  and  Mrill  conform  to  the 
strategic  plan. 

4.  For  nonbrand  promotions, 
participants  under  MPP  agreements  will 
be  required  to  provide  a  minimum  level 
of  contributions  of  no  less  than  10 
percent  of  CCC  resources  expended. 
CCC  may  increase  the  required 
contribution  level  in  any  subsequent 
year  that  an  eligible  trade  organization 
receives  assistance. 

5.  Each  participant  will  be  required  to 
certify  that  CCC  resources  will 
supplement,  but  not  supplant,  any 
private  or  third  party  funds  or  other 
contributions  to  program  activities. 


6.  CCC  may  require  a  participent  to 
contract  for  an  independent  evaluation 
or  audit  of  program  activities.  CCC 
resources  will  not  be  used  to  cover  the 
cost  of  such  an  evaluation  or  audit. 

7.  No  funds  made  available  under  this 
program  may  be  used  for  activities  to 
develop,  maintain,  or  expand  foreign 
markets  for  tobacco. 

Although  comment  is  requested  on 
the  entire  rule,  public  comments  are 
specifically  requested  on  the  criteria  for 
extending  the  promotion  of  a  brand 
product  in  a  market  beyond  the  S-year 
limit,  defining  market  as  a  country  in 
this  context,  and  the  use  of  the  criteria 
for  size  determination  published  by  the 
Small  Business  Administration. 

Effective  Date 

Section  1302  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  requires  that 
regulations  implementing  the  specified 
amendments  to  the  Market  Promotion 
Program  be  issued  within  90  days  after 
enactment  of  the  Act  (August  10. 1993). 
It  is  also  required  that  these  changes  be 
made  prior  to  implementation  of  the 
fiscal  year  1994  program.  Therefore,  it  is 
determined  that  it  is  impractical  to  give 
notice  and  obtain  public  comment  on 
this  rule  prior  to  its  effective  date.  For 
the  same  reasons,  good  cause  is  shown 
to  make  the  rule  effective  immediately 
upon  publication  in  the  Federal 
Register. 

These  regulations  will  be 
implemented  at  the  beginning  of  each 
participant's  1994  program  and 
corresponding  activity  plan  year. 

Comments  on  the  provisions  of  these 
regulations  are  invited  and  must  be 
received  within  60  days  of  the  effective 
date.  CCC  will  consider  all  comments 
received  when  evaluating  the  rule  in 
completion  of  the  rulemaking  process. 
Further  changes  to  these  regulations 
may  be  made  based  on  the  comments 
received. 

Information  Collection  Requirements 

The  information  collection 
requirements  for  participating  in  the 
Market  Promotion  Program  (MPP)  were 
approved  for  use  by  the  Office  of 
Management  and  Budget  (OMB)  through 
October  31, 1994  and  assigned  OMB  No. 
0551-0027.  The  amendments  set  forth 
in  this  interim  rule  impose  new 
information  collection  requirements  to 
participate  in  the  MPP,  different  from 
those  previously  reviewed  and 
approved  by  OMB.  These  regulations 
have  been  submitted  to  the  OMB  for 
approval  under  the  provision  of  44 
U.S.C.  chapter  35.  Due  to  the  deadlines 
imposed  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  concerning 
the  issuance  of  regulations,  the  Agency 


has  requested  emergency  processing  of 
this  collection  of  information.  Public 
reporting  for  these  collections  is 
estimated  at  15  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Ctopartment  of  Agriculture.  Clearance 
Officer,  OIRM,  AG  Box  7630, 
Washington,  DC  20250-7630.  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project. 
Washington.  DC  20503. 

List  ofSubiects  in  7  CFR  Part  1485 
Agricultural  commodities.  Exports. 
Accordingly,  7  CFR  part  1485,  subpart 

B  is  amended  as  follows: 

PART  1485— COOPERATIVE 
AGREEMENTS  FOR  THE 
DEVELOPMENT  OF  FOREIGN 
MARKETS  FOR  AGRICULTURAL 
COMMODITIES 

1.  The  authority  citation  for  part  1485 
is  revised  to  read  as  follows: 

Aothority:  7  U.S.C.  5623,  7  U.S.C.  5662- 
5664  and  section  1302  of  the  Omnibus 

Budget  Reconciliation  Act  of  1993,  Public 
Law  103-66. 

Subpart  B— Market  Promotion  Program 

2.  Section  1485.11,  paragraph  (oo)  is 
added  to  read  as  follows: 

§1485.11    Definition*. 

(oo)  Small-sized  entity  means  any 
U.S.  commercial  entity  which  meets  the 
small  business  size  standards  published 
by  the  Small  Business  Administration  in 
the  Standard  Industrial  Classification 
codes  and  Size  standards  in  13  CFR  part 
121,  Small  Business  Size  Regulations. 
The  definitions  contained  in  13  CFR 
part  121  121.401, 121.402, 121.403, 
121.404. 121.407,  and  121.601  shall 
apply  in  determining  size  eligibility. 

3.  Section  1485.12.  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  by  revising  paragraphs  (b)(2){iv)  and 
(b)(2)(viii).  and  adding  paragraph 
(b)(2)(xi)  to  read  as  follows: 

I148S.12    General  program  requirements 
and  application  prooedures. 

(a)  /Agreements.  MPP  and  EIP/MPP 
agreements  are  intended,  except  for 
small-sized  entities  operating  through 
state  groups,  to  coimter  or  offset  the 
adverse  effects  of  a  subsidy,  import 
quota,  or  other  unfair  trade  practice  of 
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a  foreign  country,  through  cost-share 
assistance,  in  order  to  permit  the 
development,  maintenance,  and 
expansion  of  commercial  export  markets 
for  U.S.  agricultural  commodities  and 
products.  •  •  • 

(bl*  •  • 

(2)-   •  • 

(iv)  Except  for  small-sized  entities 
operating  through  state  groups,  a 
description  of  the  unfair  trade  practice 
affecting  export  trade  in  the  agricultural 
commodity  or  product  to  be  addressed. 

(viii)  The  total  amount  of  (XC 
resources  requested  which  includes  the 
specific  amounts  requested  for  brand 
and  generic  promotion  activities,  and 
the  anticipated  percentage  of  CCC 
resources  to  be  made  available  to  small- 
sized  entities  for  brand  promotion. 

(xi)  A  statement  certifying  that  any 
CCC  resources  received  will 
supplement,  but  not  supplant,  any 
private  or  third  party  funds  or  other 
contributions  to  program  activities. 
These  statements  will  be  subject  to 
audits  certifying  their  accuracy.  CCC 
seeks  to  ensure  that  MPP  expenditures 
result  in  increased  exports  that 
otherwise  would  not  have  occurred. 

4.  Section  1485.13  is  amended  by 
revising  paragraph  (b)(7){i),  adding 
paragraph  (bK8),  redesignating 
paragraph  (c)  as  (c)(1).  and  adding 
paragraph  (c)(2)  to  read  as  follows: 

§1485.13    Spectal  requirenMnts  of  the 
Export  Incentive  Program. 

(b)«  •  • 
(7).   .   . 

(i)  Such  an  agreement  with  a  U.S. 
commercial  entity  will  counter  or  offset 
the  adverse  effects  of  a  subsidy,  import 
quota,  or  other  unfair  trade  practice  of 
a  foreign  country  so  as  to  allow  the 
development,  maintenance,  or 
expansion  of  exports  of  the 
corresponding  agricultural  commodity 
or  product. 

(8)  CCC  will  not  provide  assistance  to 
promote  a  specific  brand  product  in  a 
single  country  market  for  more  than  five 
years  unless  CCC  determines  that 
further  assistance  is  necessary  in  order 
to  meet  the  objectives  of  the  program. 
This  determination  will  be  based  on  the 
continued  existence  of  an  unfair  trade 
practice  or  identification  of  a  new  unfair 
trade  practice.  This  five  year  period 
shall  not  begin  prior  to  the  1994 
program  and  the  participant's 
corresponding  activity  plan  year.  In 
those  situations  where  a  commercial 


entity  has  been  in  a  market  already  for 
more  than  5  yeare.  CCC  will,  as  in  the 
past,  review  the  application  to  ensure 
that  sufficiently  strong  justification 
exists  to  support  continued  fundinB 
(c)(1)*  »  •  ^ 

(2)  AppUcants  seeking  priority 
consideration  for  assistance  based  on 
size  must  certify  that  they  are  a  small- 
sized  entity  and  demonstrate  size 
eligibility  through  the  submission  of 
annual  receipts  or  number  of 
employees. 

5.  Section  1485.14  is  amended  by 
revising  paragraphs  (d)(l)(ii),  (e)(2)(iv) 
and  (e)(3)(i)  and  by  adding  paragraphs 
(e)(4)(vii),  {e)(4)(viii),  (e)(4)(ix)  and  (e)(8) 
to  read  as  follows: 

11485.14    SpM:Mr«)ulrwnw)t*ofth« 
Martwt  Promotion  Program. 

(d)»  '  • 

(!)•  •  • 

(ii)  Request  approval  for  a  reduction 
in  the  rate  of  contribution  by  submitting 
an  APAR  to  CCC.  A  participant 
contribution  rate  below  ten  percent  of 
CCC  resources  expended  for  nonbrand 
promotion  will  not  be  approved 
beginning  with  the  participant's  1994 
program  and  corresponding  activity 
plan  year.  CCC  may  increase  the 
required  contribution  level  in  any 
subsequent  year  that  an  eligible  trade 
organization  receives  assistance  for 
nonbrand  promotion.  Also.  CCC  will 
take  into  account  the  ability  of  the 
participant  to  increase  its  contribution 
beyond  the  minimum  contribution 
level. 


(e)»  •  • 

(2)*  •  • 

(iv)  The  appUcant  must  describe  how 
the  program  will  be  made  available  to 
U.S.  and/or  foreign  commercial  entities 
and  any  differences  between  how  U.S. 
and/or  foreign  commercial  entities  will 
ooerate  the  program.  It  must  also 
identify  the  mediod  to  be  used  for 
announcing  the  availability  of  the 
program,  the  information  sohcited  from 
brand  participants,  the  method  or 
criteria  for  giving  priority  consideration 
to  small-sized  entities,  and  the 
provisions  for  evaluating  brand 
promotions. 

(3)  Distribution  of  CCC  resources  for 
MPP  participant  brand  promotion,  (i)  In 
distributing  CCC  resources  among  U.S. 
Commercial  entities,  the  MPP 
participant  must  give  priority 
consideration  to  mose  applicants  that 
quahfy  as  small-sized  entities.  Other 
criteria  for  distributing  CCC  resources 
among  U.S.  commercial  entities  must  be 
objective  and  reasonably  related  to  its 


worldwide  promotional  program  goals. 
The  distribution  procedures  and  criteria 
shall  be  included  in  the  strategic  plan 
and  in  the  announcement  of  the 
program's  availability  to  the  U.S. 
commercial  entities. 

(4,  .   .   . 

(vii)  Describes  specific  documentation 
requirements  for  a  brand  applicant 
seeking  priority  consideration  for 
assistance  based  on  eligibility  as  a 
small-size  entity. 

(viii)  Includes  a  requirement  that  all 
records  supporting  a  brand  participant's 
claim  as  a  small-sized  entity,  in  addition 
to  those  required  to  be  submitted  with 
the  application,  shall  be  available  upon 
request  to  CCC,  the  FAS  Compliance 
Review  Staff,  the  USDA  Office  of  the 
Inspector  General,  and  the  General 
Accounting  Office  for  purposes  of 
making  audits,  examinations,  excerpts 
and  transcripts. 

(ix)  Includes  a  requirement  that  the 
U.S.  commercial  entity  submit  to  the 
participant  a  statement  certifying  that 
any  Federal  funds  received  will 
supplement,  but  not  supplant,  any 
private  or  third  party  funds  or  other 
contributions  to  program  activities. 

(8)  CCC  will  not  provide  assistance  to 
promote  a  specific  brand  product  in  a 
single  country  market  for  more  than  five 
yeare  unless  CCC  determines  that 
further  assistance  is  necessary  in  order 
to  meet  the  objectives  of  the  program. 
This  determination  will  be  based  on  the 
continued  existence  of  an  unfair  trade 
practice  or  identification  of  a  new  unfair 
trade  practice  without  regard  to  whether 
the  U.S.  commercial  entity  promoting  a 
brand  product  is  a  small-siud  entity 
operating  through  a  state  group.  This 
five  year  period  shall  not  begin  prior  to 
the  1994  program  and  the  participant's 
corresponding  activity  plan  year.  In 
those  situations  where  a  commercial 
entity  has  been  in  a  market  already  for 
more  than  5  years,  CCC  will,  as  in  the 
past,  review  the  application  to  ensure 
that  sufficiently  strong  justification 
exists  to  support  continued  funding. 

6.  Section  1485.15  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(1).  revising  paragraph 
(a)(2)  and  by  adding  (a)(3)  to  read  as 
follows: 

S  1485.15    Criteria  for  aHocaflon  of  CCC 


(a)  General.  (1)  *  •  •  CCC  will  not 
enter  into  an  EIP/MPP  Agreement  or 
MPP  Agreement  for  the  promotion  of 
tobacco  or  tobacco  products. 

(2)  Except  for  small-sized  entities 
operating  through  state  groups. 
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allocations  will  only  be  made  to 
applicants  who  will  promote 
commodities  or  products  affected  by  a 
documented  unfair  trade  practice. 

(3)  In  providing  assistance  for  brand 
promotions,  priority  will  be  given  to 
small-sized  entities. 


7.  Section  1485.27  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 4S5.27    CompUanc*  r«vi«w. 

(a)  Accessibility  of  records.  All  MPP 
and  EIP/MPP  participant  records 
pertaining  to  program  agreements, 
activity  plans,  reimbursement  claims 
and  contributions,  and  all  records 
supporting  the  certifications  required  by 
these  regulations  that  a  U.S.  commercial 
entity  is  a  small-sized  entity  and  that 
funds  will  supplement,  but  not 
supplant,  any  private  or  third  party 
funds  or  other  contributions  shall  be 
available  upon  request  to  authorized 
officials  of  the  United  States  for 
purposes  of  making  audits, 
examinations,  excerpts  and  transcripts. 
•        •        •        •        • 

8.  Section  1485.28(a)  is  revised  to 
read  as  follows: 

%  1 485.28    CCC  recourae  In  ttia  event  of 
noncompliance  wtth  regulatlona. 

(a)  General.  CCC  may  periodically 
require  participants  to  certify 
comphance  with  the  requirements  of 
this  regulation.  If  as  a  result  of  an 
evaluation  or  audit  of  activities  of  a 
participant  under  the  program,  CCC 
determines  that  further  review  is  needed 
in  order  to  ensure  compliance  with  the 
requirements  of  the  program,  CCC  may 
require  the  participant  to  contract  for  an 
independent  audit  of  the  program 
activities,  including  activities  of  any 
subcontractor.  Any  expenditures  for 
such  evaluation  or  audit  will  be  the  sole 
responsibility  of  the  participant,  cannot 
be  paid  with  program  funds,  and  cannot 
be  claimed  as  a  participant  contribution. 
***** 

Signed  at  Washington,  DC  on  November 
12.1993. 

Christopher  E.  Goldthwait, 

Acting  Vice  President.  Commodity  Credit 
Corporation  and  Acting  General  Sales 
Manager,  Foreign  Agricultural  Service. 
[FR  Doc.  93-28289  Filed  11-16-93;  8:45  am] 
BIUMQ  COOe  MtO-IIHH 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Alrspac*  Dockat  Noa.  91-ANII»-14, 91- 
ANM-16, 91-ANM-17, 93-ANM-1, 93-ANM- 
2, 93-ANM-3.  and  93-ANM-5] 

Establishment  of  Class  E  Airspace  and 
Alteration  of  Class  0  and  Class  E 
Airspace  Areas,  VOR  Federal  Airways 
and  Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  September  7,  9,  and  10, 
1993,  the  Federal  Aviation 
Administration  (FAA)  published  final 
rules  altering  the  Class  D  airspace  area 
in  Broomfield,  CO;  altering  the  Class  D 
airspace  and  establishing  Class  E 
airspace  in  Aurora,  CO;  altering  Class  D 
and  Class  E  airspace  areas  in 
Englewood,  CO;  altering  the  Class  E 
airspace  area  in  Denver,  CO;  altering 
VOR  Federal  airways  in  Colorado, 
Nebraska,  and  Wyoming;  and  altering  jet 
routes  in  Colorado,  Idaho,  Kansas, 
Nebraska,  South  Dakota,  Utah,  and 
Wyoming.  These  actions  support  the 
new  Denver  International  Airport 
airspace  reconfiguration.  In  view  of  the 
delay  in  the  opening  date  of  the  new 
Denver  International  Airport,  this  action 
delays  the  rules'  effective  date  until 
March  9, 1994. 

EFFECTIVE  DATE:  Effective  November  17, 
1993,  the  effective  dates  of  the  final 
rules  at  58  FR  47041,  58  FR  47371.  58 
FR  47372.  58  FR  47373.  58  FR  47631, 
58  FR  47633,  and  58  FR  47635  are 
delayed  until  0701  UTC,  March  9,  1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION:  On 
September  7,  September  9,  and 
September  10, 1993.  the  Federal 
Aviation  Administration  (FAA) 
published  final  rules  altering  and 
establishing  Class  D  and  Class  E 
airspace  areas.  VOR  Federal  airways, 
and  jet  routes  to  support  the  new 
Denver  International  Airport  airspace 
reconfiguration.  The  official  opening  of 
the  Denver  International  Airport  has 
been  delayed  until  March  9, 1994. 
Accordingly,  the  effective  date  of  the 


related  final  rules  should  be  postponed 
to  coincide  with  the  opening  of  the  new 
airport. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedure  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effective  in  less  than  30 
days. 

hi  consideration  of  the  foregoing, 
effective  November  17. 1993.  the 
effective  dates  of  Airspace  Docket  93- 
ANM-1  modifying  the  Class  D  airspace 
area  in  Broomfield,  CO  (58  FR  47041; 
September  7, 1993);  Airspace  Docket 
No.  93-ANM-2  modifying  the  Class  D 
airspace  area  and  establishing  a  Class  E 
airspace  area  in  Aurora,  CO  (58  FR 
47371;  September  9. 1993);  Airspace 
Docket  No.  93-ANM-3  modifying  the 
Class  D  and  Class  E  airspace  areas  in 
Englewood,  CO  (58  FR  47372; 
September  9,  1993);  Airspace  Docket 
No.  93-ANM-5  modifying  the  Class  E 
airspace  areas  at  the  Denver  Centennial 
Airport,  CO,  Denver,  CO,  and  Erie,  CO. 
(58  FR  47373;  September  9, 1993); 
Airspace  Docket  No.  91-ANM-14 
altering  VOR  Federal  airways  in 
Colorado,  Nebraska,  and  Wyoming  (58 
FR  47631;  September  10, 1993); 
Airspace  Docket  No.  91-ANM-16 
altering  jet  routes  in  Colorado,  Idaho, 
Kansas,  Nebraska,  South  Dakota,  Utah, 
and  Wyoming  (58  FR  47633;  September 
10. 1993);  and  Airspace  Docket  No.  91-  ' 
ANM-17  altering  VOR  Federal  airways 
in  Colorado  and  Wyoming  (58  FR 
47635;  September  10, 1993)  are  delayed 
from  December  19, 1993,  to  March  9, 
1994. 

Issued  in  Washington,  DC,  on  November  9, 
1993. 

Willia  C.  Nelson, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  93-28294  Filed  11-1&-93;  8:45  am) 
anxMO  cooe  4«io-i9-m 


14  CFR  Parts  71  and  91 
[Airapaca  Dockat  Na  gi-AWA-3] 
RIN  2120-AE46 

Alteration  of  the  Denver  Class  B 
Airspace  Area;  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  September  17. 1993.  the 
Federal  Aviation  Administration  (FAA) 
published  a  fined  rule  altering  the 
Denver.  CO.  Class  B  airspace  area.  In 
view  of  the  delay  in  the  opening  date  of 
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the  new  Denver  International  Airport. 

this  action  delays  the  rule's  effective 

date  until  March  9. 1994. 

EFFECTIVE  DATE:  Effective  November  17, 

1993.  the  effective  date  of  the  final  rule 

at  58  FR  48722  is  delayed  until  0701 

UTC.  March  9. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  W.  Thomas.  Airspace  and 
Obstnictimi  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPl^MEHTARV  MFORIMTION:  On 
September  17. 1993.  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  altering  the 
Denver.  CO,  Class  B  airspace  area.  The 
official  opening  of  the  Denver 
International  Airport  has  been  delayed 
until  March  9. 1994.  Accordingly,  the 
effective  date  of  the  alteration  of  the 
related  Class  B  airspace  area  and 
revision  to  Special  Federal  Aviation 
Regulation  No.  62.  Section  2.  paragraph 
7.  should  be  postponed  to  coincide  with 
the  opening  of  the  new  airport. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedure  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effective  in  less  than  30 
days. 

In  consideration  of  the  foregoing, 
effective  November  17, 1993.  the 
effective  date  of  the  fined  rule  altering 
tile  Denver.  CO.  Class  B  airspace  area 
(58  FR  48722;  September  17. 1993)  is 
delayed  bom  December  19, 1993.  to 
March  9, 1994. 

Issued  in  Washington.  DC.  on  NovBmber  9, 
1993. 

Willi!  C  NelMa, 

Acting  hianager,  Ainpace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc.  93-28293  Filed  11-16-93;  8:45  am) 

BIUMQ  CODE  4MO-t3-«i 


ACTION:  Final  rule;  technical 
amendment. 


DEPARTMEKfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Pwt  177 

[Docket  No.  d3F-0165] 

Indirect  Food  AddttlvM:  PolynMrs; 
Technical  Amendment 

agency:  Food  and  Drug  Administration. 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  by  correcting 
an  error  in  nomenclature  as  identified  in 
a  notice  in  the  Federal  Register  of  June 
23. 1993  (58  FR  34058).  The  amendment 
would  add  dipentamethylenethiuram 
hexasulfide  for  use  as  an  accelerator  in 
the  production  of  rubber  articles 
intended  for  repeated  food-contact  use. 
and  remove  the  erroneous  listing  of 
dipentamethylenethiuram  tetrasulfide 
from  the  regulation.  This  action 
responds  to  a  food  additive  petition 
filed  by  R.  T.  Vanderbilt  Co..  Inc. 

DATES:  Effiactive  November  17,  1993; 
written  objections  and  requests  for  a 
hearing  by  December  17, 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  23. 1993  (58  FR  34058).  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4370)  had  been  filed  by  R  T. 
Vanderbilt  Co..  Inc..  P.O.  Box  5150. 
Norwalk  CT  06856-5150.  The  petition 
proposed  that  the  food  additive 
regulations  in  §  177.2600  Rubber  articles 
intended  for  repeated  use  (21  CFR 
177.2600)  be  amended  to  correct  an 
error  in  nomenclature.  The  petition 
proposed  the  addition  of 
dipentamethylenethiuram  hexasulfide 
for  use  as  an  accelerator  in  the 
production  of  rubber  articles  intended 
for  repeated  food-contact  use.  and  the 
deletion  of  the  erroneous  listing  of 
dipentamethylenethiuram  tetrasulfide 
&t)m  the  regulation. 

A  substance  believed  to  be 
dipentamethylenethiuram  tetrasulfide 
was  originally  regulated  as  an 
accelerator  in  the  production  of  rubber 
articles  as  a  result  of  FAP  1B0317 
submitted  in  1961  by  the  Rubber 
Manufacturers  Association,  Inc. 
Subsequently,  in  1965,  companies 
producing  the  compound  determined 
that  the  regulated  substance  was 
actually  composed  predominantiy  of 
dipentamethylenethiuram  hexasulfide. 
In  support  of  the  current  petition,  R.  T. 
Vanderbilt  has  used  modem  analytical 
instrumentation  that  was  not  available 


in  1965  to  substantiate  the  hexasulfide 
stincture. 

FDA  has  evaluated  data  in  the 
petition  supporting  the  chemical 
identity  of  the  additive.  The  agency 
concludes  that  the  petitioner  has 
adequately  shown  that  the  regulated 
accelerator  is  actually 
dipentamethylenethiuram  hexasulfide. 
not  dipentamethylenethiuram 
tetrasulfide  as  currently  listed,  and  that 
21  CFR  177.2600  should  be  amended  as 
set  forth  below.  To  identify  the 
regulated  additive  more  clearly,  FDA  is 
adding  tiie  CAS  Reg.  No.  971-15-3  for 
dipentamethylenethiuram  hexasu]   de 
to  §177.2600. 

In  accordance  witii  §  171.1(h)  (21 
CFR  171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Apphed  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docimients  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  nile  as 
announced  in  the  notice  of  filing  for 
FAP  3B4370  (58  FR  34058).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
imjpact  statement  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  17, 1993. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
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identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  C311  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redeiegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201. 402. 409.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348.  379e). 

1177.2600    [AmendMQ 

2.  Section  177.2600  is  amended  in 
paragraph  (c)(4)(ii)(b)  by  revising  the 
entry  for  "Dipentamethylenethiuram 
tetrasulfide"  to  read  as  follows: 

S 1 77.2600    Rubber  articles  Intended  for 
repeated  use. 


(c)*  •  * 
(4).  .  . 

(ii)*  *  • 
(6)*  •  • 

Dipentamethylenethiuram 
hexasulfide  (CAS  Reg.  No.  971-15-3). 

*        •        •        •        • 

Dated:  November  S.  1993. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

IFR  Doc.  93-28164  Filed  11-16-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQDO7-03-O86] 

DrawtMidge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  Sarasota, 
FL 

AGENCY:  Coast  Guard.  DOT. 

ACDON:  Temporary  rule  with  request  for 

comments. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  Siesta  Key  Drawbridge 


(SR758).  GIWW  mile  71.6.  across 
Roberts  Bay  at  Sarasota  for  30  days  to 
test  proposed  revisions  to  the  bridge 
operating  schedule.  This  test  is  being 
made  because  of  complaints  about 
highway  traffic  delays  during  certain 
hours. 

DATES:  Comments  must  be  received  on 
or  before  January  31. 1994.  This  rule  is 
effective  on  January  1. 1994.  and. 
terminates  on  January  30. 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  S.E.  1st  Avenue,  Miami, 
Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  305- 
536-4103. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  tor  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ian  MacCartney,  Project  Manager, 
Bridge  Section,  at  (305)  536-4103. 

SUPPlfMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
ICGD07-93-086J  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  any 
bound  material  is  requested.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCartney  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  representations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 


Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney,  Project  Manager,  and 
Lieutenant  Commander  Brad  Mozee, 
Project  Counsel. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that  £rom  11  a.m.  to  6 
p.m..  weekends  and  holidays,  the  draw 
opens  only  on  the  quarter  hour.  In 
response  to  a  request  for  a  30-minute 
opening  schedule  from  the  Sarasota/ 
Manatee  Metropolitan  Planning 
Organization  (MPO)  and  the  Florida 
Department  of  Transportation  (FDOT), 
the  bridge  owner,  the  Coast  Guard  has 
evaluated  the  impact  on  navigation  and 
highway  traffic  and  determined  that  a 
20-minute  schedule  may  be  more 
appropriate.  This  30-day  test  is  being 
made  to  determine  whether  the 
proposed  change  to  the  regulations 
would  relieve  highway  traffic 
congestion  while  still  meeting  the 
reasonable  needs  of  navigation. 

Discussion  of  Proposed  Amendments 

The  proposal,  as  requested  by  the 
MPO  and  FDOT.  to  open  only  on  the 
hour  and  half  hour  during  a  7  hour 
period  is  not  justified  by  the  available 
traffic  and  bridge  opening  data. 
However,  traffic  volume  has  increased 
to  a  level  where  the  Coast  Guard 
believes  a  change  might  be  warranted 
and  proposes  a  30-day  test  of  a  20- 
minute  regulation  to  determine  if  the 
change  would  relieve  traffic  congestion 
without  unreasonable  impact  on 
navigation.  The  test  period  is  to  begin 
on  Saturday,  January  1. 1994.  and 
continue  through  Sunday.  January  30. 
1994. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11040: 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
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concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

Since  tugs  with  tows  are  exempt  from 
this  proposal  the  economic  impact  is 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B.  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
fi"om  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
i. .  Jiv.ated  under  ADDRESSES. 

List  of  SubjecU  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  499;  49  CFR  1.46:  33 
CFR  l,05-l(g). 

2.  In  §  117.287.  paragraph  (b-1)  is 
temporarily  revised  to  read  as  follows: 

§  1 1 7.287    Gulf  Intracoastal  Waterway. 

(b-1)  The  draw  of  the  Siesta  Key 
bridge,  mile  71.6  at  Sarasota,  shall  open 
on  signal,  except  that,  from  11  a.m.  to 
6  p.m.  daily,  the  draw  need  open  only 
on  the  hour.  20  minutes  past  the  hour, 
and  40  minutes  past  the  hour. 


Dated:  October  25. 1993. 
W.  P.  LMhy. 

Admiral.  U.S.  Coast  Guard.  7th  Coast  Guard 
District. 

(FR  Doc.  93-28274  Filed  11-16-93;  8:45  ami 

BOXMO  CODE  4f  10-14-M 


33  CFR  Part  117 

[CQD07-93-093] 


Orawbridga  Operation  Regulations; 
Gulf  Intracoastal  Waterway.  Sarasota, 
FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  rule  with  request  for 
romments. 


SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulations 
governing  the  Cortez  and  Anna  Maria 
Drawbridges  at  Bradenton  for  30  days  to 
test  staggered  30-minute  openings  at  the 
request  of  the  Mayor  of  Bradenton 
Beach.  This  test  is  being  made  to 
determine  whether  staggered  30-minute 
openings  would  relieve  highway  traffic 
congestion  without  adversely  impacting 
the  movement  of  vessels  between  these 
adjacent  drawbridges. 
DATES:  Comments  must  be  received  on 
or  before  January  31. 1994.  This  rule  is 
effective  on  January  1. 1994.  and 
terminates  on  January  30. 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District.  909  S.E.  1st  Avenue.  Miami. 
Florida  33131-3050.  or  may  be 
delivered  to  room  406  at  the  above 
address  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  305- 
536-4103. 

The  Commander.  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ian  MacCartney.  Project  Manager. 
Bridge  Section,  at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD07-93-093]  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 


unbound  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  any 
bound  material  is  requested.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  WTiting  to  Mr.  Ian 
MacCartney  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney.  Project  Manager,  and 
Lieutenant  Commander  Brad  Mozee. 
Project  Counsel. 

Background  and  Purpose 

These  two  drawspans  are  located  1.8 
statute  miles  apart.  The  drawbridges 
now  open  on  the  hour.  20  minutes  past 
the  hour  and  40  minutes  past  the  hour, 
if  needed.  The  Mayor  of  Bradenton 
Beach  has  requested  that  a  test  of 
staggered  30-minute  openings  be 
implemented.  One  bridge  would  open 
on  the  hour  and  half  hour  while  the 
other  bridge  would  open  on  the  quarter 
hour  and  three-quarter  hour.  Traffic 
counts  would  be  taken  and  tender  logs 
copied.  The  purpose  of  the  test  is  to 
determine  whether  the  concept  would 
improve  highway  traffic  flow  without 
adversely  impacting  the  movement  of 
navigation  through  this  reach  of  the  Gulf 
Intracoastal  Waterway. 

Discussion  of  Proposed  Amendments 

The  30-day  trial  period  is  scheduled 
to  occur  during  the  winter  tourist 
season,  when  the  beach  areas 
experience  the  heaviest  vehicular  traffic 
and  the  greatest  number  of  drawbridge     ' 
openings.  The  daily  staggered  30-minute 
operating  schedules  will  be  in  effect 
from  7  a.m.  to  6  p.m.  each  day.  When 
the  test  is  completed,  the  results  will  be 
compared  with  the  existing  20-minute 
opening  schedule  to  determine  which 
operating  schedule  best  meets  the  needs 
of  navigation  and  helps  reduce 
vehicular  traffic  delays. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
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12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11040; 
February  26. 1979.)  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et seq).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632.) 

Since  tugs  with  tows  are  exempt  from 
this  proposal  the  economic  impact  of 
this  proposal  to  be  so  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b}  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  146;  33 
CFR  1.05-l(g). 

2.  In  §  117.287,  paragraphs  (d)(1)  and 
(d)(2)  are  temporarily  revised  to  read  as 
follows: 

§117^7    Gulf  Intracoastal  Wslwway. 

(d)(1)  The  draw  of  the  Cortez  (SR684) 
bridge,  mile  87.4,  shall  open  on  signal; 
except  that,  fi-om  7  a.m.  to  6  p.m.,  the 
draw  need  open  only  on  the  quarter 
houjr  and  three-quarter  hour. 

(2)  The  draw  of  the  Anna  Maria 
(SR64)  bridge,  mile  89.2,  shall  open  on 
signal;  except  that,  fitim  7  a.m.  to  6 
p.m.,  the  draw  need  open  only  on  the 
hour  and  thirty  minutes  past  the  hour. 

Dated:  October  25, 1993. 

WJ>.  Leahy. 

Admiral,  U.S.  Coast  Guard,  7th  Coast  Guard 
District. 

[FR  Doc.  93-28275  Filed  11-1&-93;  8:45  am] 

MUJNO  COOC  4S10-14-M 


33  CFR  Part  165 
[CGD1 3-93-035] 

Security/Safety  Zone  Regulation; 
Puget  Sound,  WA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  1000  yard  security  and 
safety  zone  around  Blake  Island, 
Washington.  This  security/safety  zone  is 
needed  to  safeguard  the  President  of  the 
United  States  and  visiting  Leaders  from 
14  countries  while  attending  the  Asian- 
Pacific  Economic  Cooperation 
Conference  from  sabotage  or  other 
subversive  acts,  accidents  or  other 
causes  of  a  similar  natiire.  Entry  into 
this  secxirity/safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  November  19, 1993  at  4 
p.m.  PDT.  It  terminates  on  November 
20, 1993  at  7  p.m.  PDT,  unless  sooner 
terminated  by  the  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  J.  D.  Ga&jen.  c/o  Captain  of  the  Port 
Puget  Sound.  1519  Alaskan  Way  South, 
Seattle,  Washington  98134,  (206)  286- 
5540. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulatitm  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  PubUshing  an  NPRM  and 
delaying  its  eRisctive  date  woidd  be 
contrary  to  the  public  interest  since 


immediate  action  is  needed  to  prevent 
injury  to  the  President  of  the  United 
States  and  the  visiting  Leaders.  Any 
harm  to  these  persons  would  cause  far- 
reaching  negative  impacts  on  all  people 
of  the  United  States.  Due  to  the 
extensive  and  complex  planning  and 
coordination  between  various  Federal 
and  Washington  State  agencies,  notice 
of  final  details  were  not  available  more 
than  21  days  in  advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
J.  D.  Gafkjen.  project  officer  for  the 
Captain  of  the  Port,  and  LT  L.  J.  Argenti, 
project  attorney.  Thirteenth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  November  19, 1993  at  4 
p.m.  PDT  and  will  terminate  on 
November  20, 1993  at  7  p.m.  PDT  or 
sooner  if  the  Captain  of  the  Port 
determines  that  the  safety/security  zone 
is  no  longer  needed.  The  Coast  Guard  is 
establishing  a  1000  yard  safety/seciuity 
zone  around  Blake  Island,  Washington. 
The  security/safety  zone  is  needed  to 
safeguard  the  President  of  the  United 
States  and  fourteen  other  Leaders  of 
State  (or  their  representative)  while  at 
Blake  Island,  Washington,  This  security/ 
safety  zone  will  be  enforced  by 
representatives  of  the  Captain  of  the 
Port  Puget  Sound,  Seattle,  Washington. 
The  Captain  of  the  Port  may  be  assisted 
by  other  Federal  agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 
The  entities  most  likely  to  be  affected 
are  persons  on  pleasure  craft  who  are 
engaged  in  recreational  activities  or  who 
wish  to  view  the  President.  These 
individuals  and  vessels  have  ample 
space  outside  of  the  safety/security  zone 
to  engage  in  these  activities  and 
therefore  they  will  not  be  subject  to 
undue  hardship.  The  zone  may  impact 
ferries  or  other  commercial  vessels 
transiting  the  Puget  Sound  region 
around  Blake  Island  and  Seattle, 
Washington,  however,  it  is  expected 
that  the  impact  will  not  cause  undue 
hardship  on  these  vessels.  Any 
hardships  experienced  by  persons  or 
vessels  due  to  the  zone  are  considered 
minimal  compared  to  the  national 
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interest  in  protecting  the  President  and 
visiting  Leaders. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  v^rith  the  principles  and 
CTiteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Enviromnentai  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

This  Regulation  is  issued  pursuant  to 
50  U.S.C.  191;  33  U.S.C.  1231;  49  CFR 
1.46  and  33  CFR  1.05-l{g).  6.04-1. 
6.04-6  and  160.5  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  security.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1B5-^AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1 
6.04-6.  and  160.5. 

2.  A  new  §  165.T13030  is  added  to 
read  as  follows: 

§  165.T13030    Security/safety  zona:  COTP 
Puget  Sound  Zona. 

(a)  Location.  The  following  areas  are 

a  security/safety  zone:  All  waters  within 
1000  yards  of  Blake  Island,  Washington, 

(b)  Effective  date.  This  section  is 
effective  on  November  19. 1993  at  4 
p.m.  PDT.  It  terminates  on  November 
20. 1993  at  7  p.m.  PDT,  unless  sooner 
terminated  by  the  Captain  of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  S  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port. 


Dated:  November  9. 1993. 
Roger  D.  Mowery. 

Captain.  U.S.  Cknist  Guard,  Captain  of  the 

Port  Puget  Sound. 

IFR  Doc.  93-28272  Filed  11-16-93;  8:45  am] 

BRUNO  CODE  4910-14-M 


33  CFR  Part  165 

[CGD1 3-93-034] 

Security/Safety  Zone  Regulation; 
Puget  Sound,  WA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  security  and  safety  zone 
around  U.S.  Coast  Guard  Pier  36, 
Seattle,  Washington  and  the  MA/  Tyee 
while  in  transit  from  Pier  36  to  Blake 
Island  and  the  return  trip  from  Blake 
Island  to  Pier  36.  This  security/safety 
zone  is  needed  to  safeguard  the 
President  of  the  United  States  and 
visiting  Leaders  from  14  countries  while 
attending  the  Asian-Pacific  Economic 
Cooperation  Conference  from  sabotage 
or  other  subversive  acts,  accidents  or 
other  causes  of  a  similar  nature.  Entry 
into  this  security/safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  November  20.1993.  at  5  a.m. 
PDT.  It  terminates  on  November  20. 
1993.  at  7  p.m.  PDT.  unless  sooner 
terminated  by  the  Captain  of  die  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  J.  D.  Gafkjen.  c/o  Captain  of  the  Port 
Puget  Sound,  1519  Alaskan  Way  South. 
Seattle.  Washington  98134.  (206)  286- 
5540. 

SUPPLEMENTARY  rNFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
injury  to  the  President  of  the  United 
States  and  the  visiting  Leaders.  Any 
harm  to  these  persons  would  cause  far- 
reaching  negative  impacts  on  all  people 
of  the  United  States.  Due  to  the 
extensive  and  complex  planning  and 
coordination  between  various  Federal 
and  Washington  State  agencies,  notice 
of  final  details  were  not  available  more 
than  21  days  in  advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
J.  D.  Gafkjen.  project  officer  for  the 


Captain  of  the  Port,  and  LT  L.  J.  Argenti, 
project  attorney.  Thirteenth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  November  20. 1993  at  5 
a.m.  PDT  and  vdll  terminate  on 
November  20, 1993  at  7  p.m.  PDT  or 
sooner  if  the  Captain  of  die  Port 
determines  that  the  safety/security  zone 
is  no  longer  needed.  The  Coast  Guard  is 
establishing  a  safety /security  zone 
around  the  following  areas:  500  yards 
around  Pier  36,  Seattle  Washington  and 
a  1000  yard  moving  zone  around  the  M/ 
V  TYEE  while  in  transit  frcm  Pier  36, 
Seattle.  Washington  upon  U.S. 
navigable  waters  to  Blake  Island, 
Washington  and  while  in  transit  from 
Blake  Island,  Washington  to  Pier  36, 
Seattle.  Washington.  The  security/safety 
zone  is  needed  to  safeguard  the 
President  of  the  United  States  and 
foiuleen  other  Leaders  of  State  (or  their 
representative)  while  in  the  Puget 
Sound  region  of  the  State  of 
Washington.  This  security/ safety  zone 
will  be  enforced  by  representatives  of 
the  Captain  of  the  Port  Puget  Sound, 
Seattle,  Washington.  The  Captain  of  the 
Port  may  be  assisted  by  other  Federal 
agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 
The  entities  most  likely  to  be  affected 
are  landside  individuals  wishing  to 
view  the  President  and  pleasure  craft 
engaged  in  recreational  activities  or 
vdshing  to  view  the  President.  These 
individuals  and  vessels  have  ample 
space  outside  of  the  safety/security  zone 
to  engage  in  these  activities  and 
therefore  they  will  not  be  subject  to 
undue  hardship.  The  zone  may  impact 
ferries  or  other  commercial  vessels 
transiting  the  Puget  Sound  region 
around  Blake  Island  and  Seattle. 
Washington,  however,  it  is  expected 
that  the  impact  will  not  cause  undue 
hardship  on  these  vessels.  Any 
hardships  experienced  by  persons  or 
vessels  due  to  the  zone  are  considered 
minimal  compared  to  the  national 
interest  in  protecting  the  President  and 
visiting  Leaders. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
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criteria  contained  in  Executive  Order 
12612,  and  it  has  been  detennined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
fit)m  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Excl'ision  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

This  Regulation  is  issued  pursuant  to 
50  U.S.C  191:  33  U.S.C  1231;  49  CFR 
1.46  and  33  CFR  1.05-l(g).  6.04-1. 
6.04-6  and  160.5  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  security,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  tiie  foregoing, 
subpart  D  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1. 
6  04-6,  and  160.5. 

2.  A  new  §  165.T13029  is  added  to 
read  as  follows: 

I165.T13029    SacurttyrSafety  Zone:  COTP 
Puget  Sound  Zone 

(a)  Location.  The  following  areas  are 

a  security/safety  zone:  All  waters  within 
500  yards  of  Pier  36,  Seattle, 
Washington;  ill  waters  within  1000 
yards  of  the  MA^  TYEE  while  in  transit 
from  Pier  36.  Seattle.  Washington  to 
Blake  Island.  Washington  and  during 
the  return  transit  from  Blake  Island  to 
Pier  36. 

(b)  Effective  date.  This  section  is 
effective  on  November  20. 1993  at  5  a.m. 
PDT.  It  terminates  on  November  20. 
1993  at  7  p.m.  PDT,  unless  sooner 
terminated  by  the  Captain  of  the  Port. 

(c)  Pegulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port. 


Dated:  November  9, 1993. 
Roger  D.  Mowery. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port  Puget  Sound. 

(PR  Doc.  93-28273  Filed  11-16-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300289A;  FftL-473»-6] 
RIN  2070-AB78 

Fensuifothion;  Revocation  of 
Tolerances 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  revokes  all 
tolerances  for  residues  of  the 
insecticide/nematicide  fensuifothion 
(O.Odiethyl  O-Ip-(methylsulfinyl) 
phenyl]  phosphorothioate)  in  or  on  raw 
agricultural  commodities.  EPA  has 
taken  this  action  because  all  registered 
uses  of  products  containing  the 
pesticide  fensuifothion  were  cancelled 
as  of  October  18,  1988. 
EFFECTIVE  DATE:  This  regulation 
becomes  eRective  November  17. 1993. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docuiment  control  number  [OPP- 
300289A1.  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  rm.  M3708. 401  M  St..  SW.. 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  should  also  be  submitted 
to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington. 
DC  20460.  In  person,  deliver  objections 
and  hearing  requests  filed  with  the 
Hearing  Qerk  to:  rm.  1128.  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA. 
Headquarters  Accounting  Operations 
Branch.  OPP  (tolerance  fees).  P.O.Box 
360277M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Brian  Steinwand.  Special  Review 
and  Reregistration  Division  (7508W). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch.  Rm.  WF32N4, 


2800  Jefferson  Davis  Highway. 
Arlington,  VA  (703-308-8174). 
SUPPLEMENTARY  INFORMATION:  This 
document  announces  the  revocation  of 
tolerances  established  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  21  U.S.C.  346a.  for  residues  of  the 
insecticide/nematicide  fensuifothion 
(O.Odiethyl  a[p-(methylsulfinyl) 
phenyl]  phosphorothioate)  in  or  on 
various  raw  agricultural  commodities. 

EPA  issued  a  proposed  rule, 
published  in  the  Federal  Register  of 
July  14. 1993  (58  FR  37893),  which 
proposed  the  revocation  of  tolerances 
for  residues  of  fensuifothion  in  or  on 
various  raw  agricultural  commodities. 
The  Agency's  decision  to  revoke  these 
tolerances  was  based  on  the  fact  that  all 
registered  uses  of  fensuifothion  had 
been  cancelled  as  of  October  18. 1988. 
and  sale  and  distribution  prohibited 
after  October  18, 1989. 

The  Agency  believes  that  sufficient 
time  has  passed  for  legally  treated 
agricultural  commodities  to  have  gone 
through  the  channels  of  trade.  Since  it 
is  unlikely  that  fensuifothion,  which  is 
not  a  persistent  pesticide,  would  persist 
in  soil  more  than  4  years  and  since  the 
sale  of  fensuifothion  was  prohibited 
after  October  18. 1989,  there  is  no 
anticipation  of  a  residue  problem  due  to 
environmental  contamination. 
Consequently,  no  action  levels  are  being 
recommended  to  replace  these  revoked 
tolerances. 

No  public  comments  or  requests  for 
referral  to  an  advisory  committee  were 
received  in  response  to  the  notice  of 
proposed  rulemaking. 

Therefore,  based  on  the  information 
considered  by  the  Agency  and  discussed 
in  detail  in  the  July  14. 1993  proposal 
and  in  this  final  rule,  the  Agency  is 
hereby  revoking  the  tolerances  listed  in 
40  CFR  180.234  for  residues  of 
fensuifothion  (O.O-diethyl  O-lp- 
(methylsulfinyl)  phenyl] 
phosphorothioate). 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
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which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(0.  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 


an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants^user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President' 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354,  94  Stat.  1164;  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 


conclusion  are  discussed  in  the  July  14, 
1993  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  23. 1993. 

Victor  J.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  18G-{AMEN0E0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

S  180.234    [Removed] 

2.  By  removing  §  180.234  (O.O-diethyl 
O-lp-fmetbyhuljinyl)  phenyl] 
phosphorothioate);  tolerances  for 
residues. 
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Proposed  Rules 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  o(  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  makir^g  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1755 

REA  Specification  for  Terminating 
Cables 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  its  regulations  on 
telecommunications  standards  and 
Sf>ecifications  for  materials,  equipment 
and  construction.  The  revised 
specification  will  require  that 
terminating  cables  comply  with  Article 
800-50  of  the  1993  National  Electrical 
Code  regarding  fire  retardancy  of  these 
products,  include  raw  material 
requirements  for  insulating  and 
jacketing  compounds,  update  the  end 
product  requirements  associated  with 
these  type  cables. 
DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  postmarked  no  later  Etecember  17, 
1993. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Director. 
Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2835,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500.  REA  requests  an  original  and 
three  copies  of  all  comments  (7  CFR  part 
1700).  AJl  comments  received  will  be 
made  available  for  public  inspection  at 
room  2835,  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-1500  between  8  a.m.  and  4 
p.m.  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Camett  G.  Adams,  Chief,  Outside  Plant 
Branch.  Telecommunications  Standards 
Division.  Rural  Electrification 
Administration,  room  2844.  South 
Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1500.  telephone  (202)  720-0667. 


SUPPt^MENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonma)or"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies; 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative  proceeding 
before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.). 
This  proposed  rule  involves  standards 
and  specifications,  which  may  increase 
the  direct  short  term  costs  to  REA 
borrowers.  However,  the  long-term 
direct  economic  costs  are  reduced 
through  greater  durability  and  lower 
maintenance  cost  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  section 
3504  of  that  Act.  information  collection 
and  recordkeeping  requirements 
contained  in  this  proposed  rule  have 
been  approved  by  OMB  under  control 
number  0572-0077  which  expires  on 
January  31. 1994.  Comments  concerning 
these  requirements  should  be  directed 
to  the  office  of  Information  and 
Regulator  Affairs  of  OMB,  Attention: 
Desk  Officer  for  USDA,  room  3201.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
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human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  No.  10.851.  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  No. 
10.852,  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington.  DC  20402-9325. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  that 
requires  intergovernmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

REA  issues  publications  titled 
"Bulletins"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  REA 
financing.  REA  issues  standards  and 
specifications  for  construction  of 
telephone  facilities  financed  with  REA 
loan  funds.  REA  is  proposing  to  rescind 
Bulletin  345-87.  REA  Specification  for 
Terminating  (TIP)  Cable.  PE-87,  and 
proposing  to  codify  the  revised 
specification  at  7  CFR  1755.870,  REA 
Specification  for  Terminating  Cables. 

Terminating  cables  are  used  to 
connect  the  incoming  outside  plant 
cables  to  the  vertical  side  of  the  main 
distributing  fiame  in  a  telephone  central 
office.  Since  these  cables  are  installed 
inside  of  a  building,  these  cables  are 
required  to  be  listed  in  accordance  with 
Article  800-50  of  the  1993  National 
Electiical  Code  (NEC).  The  current 
specification  does  not  require  these 
cables  to  be  listed  in  accordance  with 
Article  800-50  of  Uie  1993  NEC. 
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Therefore.  REA  is  revising  the  curreht 
specification  to  require  these  cables  to 
be  listed  in  accordance  with  Article 
800-50  of  the  1993  NEC 

The  current  sjjecification  does  not 
include  insulation^  and  jacketing  raw 
requirements,  because  these 
requirements  were  previously  covered 
by  REA  Bulletins  345-21.  345-51.  and 
345-58  which  have  since  been 
rescinded.  Therefore,  revision  of  the 
current  specification  is  necessary  to 
incorporate  essential  jacketing  and 
insulation  raw  material  requirements. 
By  incorporating  the  raw  material 
requirements  which  were  formerly 
found  in  REA  Bulletins  345-21.  345-  51. 
and  345-58  into  7  CFR  1755.870.  a 
comprehensive  document  will  be 
published  for  the  manufacture  of 
terminating  cable  products. 

The  current  specification  contains 
end  product  performance  requirements 
that  have  become  outdated  for  these 
type  cables  because  of  the  technological 
advancements  made  in  the  design  of 
terminating  cables  over  the  past  ten 
years.  Therefore,  REA  is  revising  the 
ciurent  specification  to  update  the  end 
product  performance  requirements 
associated  with  these  cables  to  reflect 
the  technological  advancements  made 
in  the  design  of  these  cables. 

LisI  of  Subjects  in  7  CFR  Fart  1 755 

Incorporation  by  reference.  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  reasons  set  out  in  the  preamble, 
REA  proposes  to  amend  Chapter  XVII  of 
title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS.  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  etseq.,  1921  etseq. 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  345-87 
from  the  table. 

3.  Section  1755.870  is  added  to  read 
as  follows: 

S  1756.870    REA  specification  for 
terminating  cables. 

(a)  Scope.  (1)  This  section  establishes 
the  requirements  for  terminating  cables 
used  to  connect  incoming  outside  plant 
cables  to  the  vertical  side  of  the  main 
distributing  frame  in  a  telephone  central 
office. 

(i)  The  conductors  are  solid  tinned 
copper,  individually  insulated  with 


extruded  solid  dual  insulating 
compounds. 

(iij  The  insulated  conductors  are 
twisted  into  pairs  which  are  then 
stranded  or  oscillated  to  form  a 
cylindrical  core. 

(iii)  The  cable  structure  is  completed 
by  the  application  of  a  core  wrap,  a 
shield,  and  a  polyvinyl  chloride  jacket. 

(2)  The  number  of  pairs  and  gauge 
size  of  conductors  which  are  used 
within  the  REA  program  are  provided  in 
the  following  table: 


Amencan  Wire  Gauge  (AWG)  . 

22 

24 

Numt>ef  ol  Pairs 

12 
50 

12 

50 

100 

100 

200 

200 

300 

300 

400 

400 

600 

600 

800 

800 

Note:  Cabtes  larger  in  pair  sizes  from  those 
shown  in  this  tat}le  shaU  meet  all  the  require- 
ments of  this  section. 

(3)  All  cables  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
under  this  section  must  be  accepted  by 
REA  Technical  Standards  Committee 
"A"  (Telephone).  For  cables 
manufactured  to  the  specification  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
authority  on  what  constitutes  a  design 
change. 

(4)  Materials,  manufacturing 
techniques,  or  cable  designs  not 
specifically  addressed  by  this  section 
may  be  allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  modified 
materials,  manufacturing  techniques,  or 
cable  designs  shall  be  provided  to 
substantiate  product  utility  and  long 
term  stability  and  endurance. 

(5)  The  American  National  Standard 
Institute/Electronic  Industries 
Association  (ANSI/EIA)  359-A-84.  EIA 
Standard  Colors  for  Color  Identification 
and  Coding,  referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ANSI/EIA  359-A-84  are  available  for 
inspection  during  normal  business 
hours  at  REA.  room  2845,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
Copies  are  available  from  EIA.  2001 
Pennsylvania  Avenue,  NW.,  suite  900, 
Washington,  DC  20006.  telephone 
number  (202)  457-4966. 

(Note:  The  incorporation  by  reference  and 
availablity  of  inspection  copies  are  pending 


approval  by  the  Office  of  the  Federal 
Re^ster.) 

(6)  American  Society  for  Testing  and 
Materials  Specifications  (ASTM)  B  33- 
91.  Standard  Specification  for  Tinned 
Soft  or  Annealed  Copper  Wire  for 
Electrical  Purposes;  ASTM  B  73&-92a 
Standard  Specification  for  Aluminum. 
Aluminum  Alloy  and  Aluminum  Clad 
Steel  Cable  Shielding  Stock;  ASTM  D 
1248-84(1989).  Standard  Specification 
for  Polyethylene  Plastics  Molding  and 
Extrusion  Materials;  ASTM  D  1535-89, 
Standard  Test  Method  for  Specifying 
Color  by  the  Munsell  System;  ASTM  D 
2287-«l(i988).  Standard  Specification 
for  Nonrigid  Vinyl  Chloride  Polymer 
and  Copolymer  Molding  and  Extrusion 
Compounds;  ASTM  D  2436-85. 
Standard  Specification  for  Forcgd- 
Convection  Laboratory  Ovens  for 
Electrical  Insulation;  ASTM  D  2633-82. 
Standard  Methods  of  Testing 
Thermoplastic  Insulations  and  Jackets 
for  Wire  and  Cable;  ASTM  D  3349-86. 
Standard  Test  Method  for  Absorption 
Coefficient  of  Carbon  Black  Pigmented 
Ethylene  Plastic;  ASTM  D  4101- 
82(1988).  Standard  Specification  for 
Propylene  Plastic  Injection  and 
Extrusion  Materials;  ASTM  D  4565-90a. 
Standard  Test  Methods  for  Physical  and 
Environmental  Performance  Properties 
of  Insulations  and  Jackets  for 
Telecommunications  Wire  and  Cable; 
ASTM  D  4566-90.  Standard  Test 
Methods  for  Electrical  Performance 
Properties  of  Insulations  and  Jackets  for 
Telecommunications  Wire  and  Cable; 
and  ASTM  E  29-90.  Standard  Practice 
for  Using  Significant  Digits  in  Test  Data 
to  Determine  Conformance  with 
Specifications,  referenced  in  this  section 
are  incorporated  by  reference  by  REA. 
These  incorporations  by  references  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
ASTM  standards  are  available  for 
inspection  during  normal  business 
hours  at  REA.  room  2845,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
Copies  are  available  from  ASTM.  1916 
Race  Street.  Philadelphia.  Pennsylvania 
19103-1187,  telephone  number  (215) 
299-5585. 

(Note:  The  incorpviration  by  reference  and 
availablity  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.) 

(7J  American  National  Standard 
Institute/National  Fire  Protection 
Association  (ANSI/NFPA)  70, 1993 
National  Electrical  Code  referenced  in 
this  section  is  incorporated  by  reference 
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by  REA.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  A  copy 
of  the  ANSI/NFPA  standard  is  available 
for  inspection  during  normal  business 
hours  at  REA.  room  2845.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
Copies  are  available  from  NFPA, 
Batterymarch  Park.  Quincy, 
Massachusetts  02269.  telephone  number 
1 (800) 344-3555. 

(Note:  Th«  incorptoration  by  reference  and 
availablity  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.) 

(8)  Underwriters  Laboratories  Inc. 
(UL)  1666.  Standard  Test  for  Flame 
Propagation  Height  of  Electrical  and 
Optical-Fiber  Cables  Installed  Vertically 
in  Shaf^.  dated  January  22. 1991. 
referenced  In  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
UL  standard  is  available  for  inspection 
during  normal  business  hours  at  REA. 
room  2845.  U.S.  Department  of 
Agriculture.  Washington.  IX:  20250- 
1500  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington,  DC.  Copies  are 
available  from  UL  Inc..  333  Pfingsten 
Road,  Northbrook.  Illinois  60062-2096. 
telephone  number  (708)  272-8800. 

(Note:  The  incorporation  by  reference  and 
availablity  of  inspection  copies  are  pending 
approval  by  the  OfTice  of  the  Federal 
Register.) 

(b)  Conductors  and  conductor 
insulation.  (1)  Each  conductor  shall  be 
a  solid  round  wire  of  commercially  pure 
annealed  tin  coated  copper.  Conductors 
shall  meet  the  requirements  of  the 
American  Society  for  Testing  and 
Materials  (ASTM)  B  33-91  except  that 
requirements  for  Dimensions  and 
Permissible  Variations  are  waived. 

(2)  Joints  made  in  conductors  during 
the  manufacturing  process  may  be 
brazed,  using  a  silver  alloy  solder  and 
nonacid  flux,  or  they  may  be  welded 
using  either  an  electrical  or  cold 
welding  technique.  In  joints  made  in 
uninsulated  conductors,  the  two 
conductor  ends  shall  be  butted.  Splices 
made  in  insulated  conductors  need  not 
be  butted  but  may  be  joined  in  a  manner 
acceptable  to  REA. 

(3)  (i)  The  tensile  strength  of  any 
section  of  a  conductor,  containing  a 
factory  joint,  shall  not  be  less  than  85 
percent  of  the  tensile  strength  of  an 


adjacent  section  of  the  solid  conductor 
of  equal  length  without  a  joint. 

(ii)  Engineering  Information:  The  sizes 
of  wire  used  and  their  nominal 
diameters  shall  be  as  shown  in  the 
following  table: 


AWG 

Nominal  dKuneter 

Mlimeters 

(Inches) 

22  

24  

0.643 
.511 

(0.Q2S3) 

(O.oeoi) 

(4)  Each  conductor  shall  be  insulated 
with  a  primary  layer  of  natural  or  white 
solid,  insulating  grade,  high  density 
polyethylene  or  crystalline  propylene/ 
ethylene  copolymer  and  an  outer  skin  of 
colored,  solid,  insulating  grade, 
polyvinyl  chloride  (PVC)  using  one  of 
the  insulating  materials  listed  in 
paragraphs  (b)(4)  (i)  through  (iii)  of  this 
section. 

(i)  The  polyethylene  raw  material 
selected  to  meet  the  requirements  of  this 
section  shall  be  Type  III.  Class  A. 
Category  4  or  5.  Grade  E9.  in  accordance 
with  ASTM  D  1248-84(1989). 

(ii)  The  crystalline  propylene/ 
ethylene  raw  material  selected  to  meet 
the  requirements  of  this  section  shall  be 
Class  PP  200B  40003  Ell  in  accordance 
with  ASTM  D  4101-82(1988). 

(iii)  The  PVC  raw  material  selected  to 
meet  the  requirements  of  this  section 
shall  be  either  Type  PVC-64751E3XO. 
Type  PVC-76751E3XO.  or  Type  PVC- 
77751E3XO  in^  accordance  with  ASTM 
D  2287-81(1988). 

(iv)  Raw  materials  intended  as 
conductor  insulation  furnished  to  these 
requiremeits  shall  be  free  from  dirt, 
metallic  particles,  and  other  foreign 
matter. 

(v)  All  insulating  raw  materials  shall 
be  accepted  by  REA  prior  to  their  use. 

(5)  All  conductors  in  any  single  length 
of  cable  shall  be  insulated  with  the  same 
type  of  material. 

(6)  A  permissible  overall  performance 
level  of  foults  in  conductor  insulation 
when  using  the  test  procedures  in 
paragraph  (b)(7)  of  this  section  shall 
average  not  greater  than  one  fault  per 
12.000  conductor  meters  (40,000 
conductor  feet)  for  each  gauge  of 
conductor. 

(7)  The  test  used  to  determine 
compliance  with  paragraph  (b)(6)  of  this 
section  shall  be  conducted  as  follows: 

(i)  Samples  tested  shall  be  taken  from 
finished  cables  selected  at  random  from 
standard  production  cable.  The  samples 
tested  shall  contain  a  minimum  of  300 
conductor  meters  (1.000  conductor  feet) 
for  cables  sizes  less  than  50  pairs  and 
1.500  conductor  meters  (5,000 
conductor  feet)  for  cables  sizes  greater 


than  or  equal  to  50  pairs.  No  further 
sample  need  be  taken  from  the  same 
cable  production  run  within  6.000  cable 
meters  (20.000  cable  feet)  of  the  original 
test  sample  from  that  r^n. 

(ii)  The  cable  sample  shall  have  its 
jacket,  shield,  and  core  wrap  removed 
and  its  core  shall  be  immersed  in  tap 
water  for  a  minimum  period  of  6  hours. 
In  lieu  of  removing  the  jacket,  shield, 
and  core  wrap  from  the  core,  the  entire 
cable  may  be  tested.  In  this  case,  the 
core  shall  be  completely  filled  with  tap 
water,  under  pressure;  then  the  cable 
assembly  shall  be  immersed  for  a 
minimum  period  of  6  hours.  With  the 
cable  core  still  fully  immersed,  except 
for  end  connections,  the  insulation 
resistance  (IR)  of  all  conductors  to  water 
shall  be  measured  using  a  direct  current 
(dc)  voltage  of  100  vohs  to  550  vohs. 

(iii)  An  IR  value  of  less  than  500 
megohms  for  any  individual  insulated 
conductor  tested  at  or  corrected  to  a 
temperature  of  23  "C  is  considered  a 
failure.  If  the  cable  sample  is  more  than 
7.5  meters  (25  feet)  long,  all  failing 
conductors  shall  be  retested  and 
reported  in  7.5  meter  (25  foot)  segments. 

(iv)  The  pair  count,  gauge,  footage, 
and  number  of  insulation  fauhs  shall  be 
recorded.  This  information  shall  be 
retained  on  a  6  month  running  basis  for 
review  by  REA  when  requestwi. 

(v)  A  fault  rate,  in  a  continuous  length 
in  any  one  reel,  in  excess  of  one  fault 
per  3.000  conductor  meters  (10,000 
conductor  feet)  due  to  manufacturing 
defects  is  cause  for  rejection.  A 
minimum  of  6.000  conductor  meters 
(20.000  conductor  feet)  is  required  to 
develop  a  noncompliance  in  a  reel. 

(8)  Repairs  to  the  conductor 
insulation  during  manufacturing  are 
permissible.  The  method  of  repair  shall 
be  accepted  by  REA  prior  to  its  use.  The 
repaired  insulation  shall  be  capable  of 
meeting  the  relevant  electrical 
requirements  of  this  section. 

(9)  All  repaired  sections  of  insulation 
shall  be  retested  in  the  same  manner  as 
originally  tested  for  compliance  with 
paragraph  (b)(6)  of  this  section. 

(10)  The  colored  composite  insulating 
material  removed  from  or  tested  on  the 
conductor,  from  a  finished  cable,  shall 
be  capable  pf  meeting  the  following 
performance  requirements: 


Property 


Tensile  strengtti,  mininHim 
megapascals  (MPa) 
(pounds  per  square  inch 
(ps«)) - 

Ultimate  elongation  percent, 
minimum  

Cold  bend  failures.  maxinrHjm 


Composite  irv 
sulatxm 


16.5  (2400) 

12S 

(V10 
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Property 


Shrinkback.  maximum  millime- 
ter (mm)  (inches  fin.)) 

Adhesion,  maximum  newtons 
(N)  (pound-force  (b()) 

Comjaresskxi  minimum,  N  (K>f) 


Composite  irv 
suiation 


(11)  Testing  procedures.  The 
procedures  for  testing  the  composite 
insulation  samples  for  compliance  with 
paragraph  (bKlO)  of  this  section  shall  be 
as  follows: 

(i)  Tensile  strength  and  ultimate 
elongation.  Samples  of  the  insulation 
material,  removed  from  the  conductor, 
shall  be  tested  in  accordance  witL 
ASTM  D  2633-«2.  except  that  the  speed 
of  jaw  separation  shall  be  50 
millimeters/minute  (50  mm/min)  (2 
inches/minute  (2  in./min)). 

Note:  Quality  assurance  testing  at  a  )aw 
separation  speed  of  500  mm/min  (20  in  /min) 
is  permissible.  Failures  at  this  rate  shall  be 
retested  at  the  50  mm/min  (2  in./min)  rate  to 
determined  specification  compliance. 

(ii)  Cold  bend.  Samples  of  the 
insulation  material  on  the  conductor 
shall  be  tested  in  accordance  with 
ASTM  D  4565-90a  at  a  temperature  of 
-40  ±  1°C  with  a  mandrel  diameter  of 
6  mm  (0.25  in.).  There  shall  be  no  cracks 
visible  to  normal  or  corrected-to-normal 
vision. 

(iii)  Shrinkback.  Samples  of 
insulation  shall  be  tested  for  four  hours 
at  a  temperature  of  115  ±  I'C  in 
accordance  wiih  ASTM  D  4565-90a. 

(iv)  Adhesion.  Samples  of  insulation 
material  on  the  conductor  shall  be 
tested  in  accordance  with  ASTM  D 
4565-90a  with  a  crosshead  speed  of  50 
mm/min  (2  inVmin). 

(v)  Compression.  Samples  of  the 
insulation  material  on  the  conductor 
shall  be  tested  in  accordance  with 
ASTM  D  4565-90a  with  a  crosshead 
speed  of  5  mm/min  (0.2  in./min). 

(12)  Other  methods  of  testing  may  be 
used  if  accepta"  !e  to  REA. 

(c)  Identification  of  pairs  and  twisting 
of  pairs.  (1)  The  PVC  skin  shall  be 
colored  to  identify: 

(i)  The  tip  and  ring  conductor  of  each 
pair;  and 

(ii)  Each  pair  in  the  completed  cable. 

(2)  The  colors  used  to  provide 
identification  of  the  tip  and  ring 
conductor  of  each  pair  shall  be  as 
shown  in  the  following  table:    " 


Pair  No 

Color 

Tip 

Ring 

1  -t 

2  .L 

3  .„ 

4  . 

White 

White 

White 

White 

Blue. 
Orange. 
Green. 
Browa 

9.5  (3/8) 

133  (3) 
1780  (400) 


Pair  No 

Cokx 

Tip 

Ring 

5  

White 

Red 

Red 

Red 

Red 

Red 

Black 

Black 

Black 

Black 

Black 

Yellow 

YeHow  

Yeltow 

Yelk>w 

YeBow 

Viotet 

Violet 

Vwlet 

Viotet 

Violet 

Slate. 

Bkie. 

Orange. 

Green. 

Brown. 

Slate. 

Blue. 

Orange. 

Green. 

Browa 

Slate. 

Blue. 

Orange. 

Green. 

Brown. 

Slate. 

Blue. 

Orange. 

Green. 

Brown. 

Slate. 

6  

7  

8  „ 

9  

10  

11  

12  

13  

14  . 

15  

16  

17  

18  

19  

20  

21   

22 

23  .. „ 

24  _ 

25  

(3)  Standards  of  color.  The  colors  of 
the  insulated  conductors  supplied  in 
accordance  with  this  section  are 
specified  in  terms  of  the  Munsel!  Color 
System  (ASTM  D  1535-89)  and  shall 
comply  with  the  "Table  of  Wire  and 
Cable  Limit  Chips"  as  defined  in  ANSI/ 
EL\-359-A-84.  (Visual  color  standards 
meeting  these  requirements  may  be 
obtained  directly  from  the  Munseil 
Color  Company,  Inc.,  2441  North 
Calvert  Street.  Baltimore,  Maryland 
21218). 

(4)  Positive  identification  of  the  tip 
and  ring  conductors  of  each  pair  by 
marking  each  conductor  of  a  pair  with 
the  color  of  its  mate  is  permissible.  The 
method  of  marking  shall  be  accepted  by 
REA  prior  to  its  use. 

(5)  Other  methods  of  providing 
positive  identification  of  the  tip  and 
ring  conductors  of  each  pair  may  be 
employed  if  accepted  by  REA  prior  to  its 
use. 

(6)  The  insulated  conductors  shall  be 
twisted  into  pairs. 

(7)  In  order  to  provide  sufficiently 
high  crosstalk  isolation,  the  pair  twists 
shall  be  designed  to  enable  the  cable  to 
meet  the  capacitance  unbalance  and  the 
crosstalk  loss  requirements  of 
paragraphs  (h)(2).  (h)(3).  and  (h)(4)  of 
this  section. 

(8)  The  average  length  of  pair  twists 
in  any  pair  in  the  finished  cable,  when 
measured  on  any  3  meter  (m)  (10  foot 
(ft))  length,  shall  not  exceed  152  mm  (6 
in.). 

(d)  Forming  of  the  cable  core.  (1) 
Twisted  pairs  shall  be  assembled  in 
such  a  way  as  to  form  a  substantially 
cylindrical  group. 

(2)  When  desired  for  lay-up  reasons, 
the  basic  group  may  be  divided  into  two 
or  more  subgroups  called  units. 


(3)  Each  group,  or  unit  in  a  particular 
group,  shall  be  enclosed  in  bindings  of 
the  colors  indicated  for  its  particular 
pair  count.  The  pair  count,  indicated  by 
the  color  of  insulation,  shall  be 
consecutive  as  indicated  in  paragraph 
(d)(5)  of  this  section  through  units  in  a 
group. 

(4)  Threads  or  tapes  used  as  binders 
shall  be  non-hygroscopic  and 
nonwicking.  The  threads  shall  consists 
of  a  suitable  number  of  ends  of  each 
color  arranged  as  color  bands.  When 
tapes  are  used  as  binders,  they  shall  be 
colored.  Binders  shall  be  applied  with  a 
lay  of  not  more  than  100  mm  (4  in.).  The 
colored  binders  shall  be  readily 
recognizable  as  the  basic  intended  color 
and  shall  be  distinguishable  from  all 
other  colors. 

(5)  The  colors  of  the  bindings  and 
their  significance  with  respect  to  pair 
count  shall  be  as  shown  in  the  followine 
table: 


Group  No. 

Cokx  Of 
txndings 

Group 
pair  count 

1  

2 „ 

3 

White-Blue 

Whrte-Orange  . 
White-Green  ... 
White-Brown  ... 

White- Slate 

Red-Blue  

Red-Orange  .... 

Red-Green 

Red-Brown  

Red-Slate  

Black-Blue  

Black-Orange  . 
Black-Green  ... 
Black  Brown  ... 

Black-Slate  

Yeliow-B!ue  .... 
Yeltow-Orange 
Yellow-Green  .. 
Yeltow-Brown  . 
Yellow-Slate  ... 

Vtolet-Blue  

Viotet-Orange  . 
Vtotet-Green  ... 
Vtotet-Brown  ... 

1-25 
26-60 
51-75 
76-100 
101-125 
126-150 
151-175 
176-200 
201-225 
226-250 
251-275 
276-300 
301-325 
326-^50 
351-375 
376-400 
401-425 
426-450 
451^75 
476-600 
501-625 
526-550 
551-575 
576-600 

4 

5 _ 

6 

7 

8 

9 

10 

11  

12 „ 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

(6)  The  use  of  the  white  unit  binder 
in  cables  of  100  pair  or  less  is  optional. 

(7)  When  desired  for  manufacturing 
reasons,  two  or  more  25  pair  groups  may 
be  bound  together  with  non hygroscopic 
and  nonwicking  threads  or  tapes  into 
super-units.  The  group  binders  and  the 
super-unit  binders  shall  be  colored  such 
that  the  combination  of  the  two  binders 
shall  positively  identify  each  25  pair 
group  &t)m  every  other  25  pair  group  in 
the  cable. 

(8)  Super-unit  binders  shall  be  of  the 
colors  shown  in  the  following  table: 
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Super-Unit  Binder  Colors 

Par  No 

Binder  colof 

1-600  

601-1200  _ 

While 
Red 

(e)  Core  wrap.  (1)  The  core  shall  be 
completely  covered  with  a  layer  of 
nonhygroscopic  and  nonwicking 
dielectric  material.  The  core  wrap  shall 
be  applied  with  an  overiap. 

(2)  (')  The  core  wrap  shall  provide  a 
sufficient  heat  barrier  to  prevent  visible 
evidence  of  conductor  insulation 
deformation  or  adhesion  between 
conductors,  caused  by  adverse  heat 
transfer  during  the  jacketing  operation. 

(ii)  Engineering  Information:  If 
required  for  manufacturing  reasons, 
white  or  uncolored  binders  of 
nonhygroscopic  and  nonwicking 
material  may  be  applied  over  the  core 
and/or  core  wrap. 

(f)  Shield.  (1)  An  aluminum  shield, 
plastic  coated  on  one  side,  shall  be 
applied  longitudinally  over  the  core 
MTap. 

(2)  The  shield  may  be  applied  over 
the  core  wrap  with  or  without 
corrugations  (smooth)  and  shall  be 
bonded  to  the  outer  jacket. 

(3)  The  shield  overlap  shall  be  a 
minimum  of  3  mm  (0.125  in.)  for  cables 
with  core  diameters  of  15  mm  (0.625  in.) 
or  less  and  a  minimum  of  6  mm  (0.25 
in.)  for  cables  with  core  diameters 
greater  than  15  mm  (0.625  in).  The  core 
diameter  is  defined  as  the  diameter 
under  the  core  wrap  and  binding. 

(4)  General  requirements  for 
application  of  the  shielding  material 
shall  be  as  follows: 

(i)  Successive  lengths  of  shielding 
tapes  may  be  joined  during  the 
manufacturing  process  by  means  of  cold 
weld,  electric  weld,  soldering  with  a 
nonacid  flux,  or  other  acceptable  means: 

(ii)  The  metal  shield  with  the  plastic 
coating  shall  have  the  coating  removed 
prior  to  joining  the  metal  ends  together. 
After  joining,  the  plastic  coating  shall  be 
restored  without  voids  using  good 
manufacturing  techniques; 

(iii)  The  shields  of  each  length  of 
cable  shall  be  tested  for  continuity.  A 
one  meter  (3  ft)  section  of  shield 
containing  a  factory  joint  shall  exhibit 
not  more  than  110  percent  of  the 
resistance  of  a  shield  of  equal  length 
without  a  joint; 

(iv)  The  breaking  strength  of  any 
section  of  a  shield  tape  containing  a 
factory  joint  shall  not  be  less  than  80 
percent  of  the  breaking  strength  of  an 
adjacent  section  of  the  shield  of  equal 
length  without  a  joint; 

(v)  The  reduction  in  thickness  of  the 
shielding  material  due  to  the 


corrugating  or  application  process  shall 
be  kept  to  a  minimum  and  shall  not 
exceed  10  percent  at  any  spot;  and 

(vi)  The  shielding  material  shall  be 
applied  in  such  a  manner  as  to  enable 
the  cable  to  pass  the  bend  test  as 
specified  in  paragraph  (i)(l)  of  this 
section. 

(5)  The  dimensions  of  the  uncoaled 
aluminum  tape  shall  be  0.2030±0.0254 
mm  (0.008010.0010  in.). 

(6)  The  aluminum  tape  shall  conform 
to  either  Alloy  AA-1100-0,  AA-1145- 
0.  or  AA-1235-0  as  covered  in  the  latest 
edition  of  Aluminum  Standards  and 
Data,  issued  by  the  Aluminum 
Association,  except  that  requirements 
for  tensile  strength  are  waived. 

(7)  The  single-sided  plastic  coated 
aluminum  shield  shall  conform  to  the 
requirements  of  ASTM  B  736-92a.  Type 
I  Coating.  Class  1  or  2,  or  Typ>e  II 
Coating.  Class  1.  The  minimum 
thickness  of  the  Type  I  Coating  shall  be 
0.038  mm  (0.0015  in).  The  minimum 
thickness  of  the  Type  II  Coating  shall  be 
0.008  mm  (0.0003  in.). 

(8)  The  plastic  coated  aluminum 
shield  shall  be  tested  for  resistance  to 
water  migration  by  immersing  a  one 
meter  (3  ft)  length  of  tape  under  a  one 
meter  (3  ft)  head  of  water  containing  a 
soluble  dye  plus  0.25  percent  wetting 
agent. 

(i)  After  a  minimum  of  5  minutes,  no 
dye  shall  appear  between  the  interface 
of  the  shield  tape  and  the  plastic 
coating. 

(ii)  The  adual  test  method  shall  be 
acceptable  to  REA. 

(9)  The  bond  between  the  plastic 
coated  shield  and  the  jacket  shall 
conform  to  the  following  requirements. 

(i)  Prepare  test  strips  approximately 
200  mm  (8  in.)  in  length.  Slit  the  jacket 
and  shield  longitudinally  to  produce  4 
strips  evenly  spaced  and  centered  in  4 
quadrants  on  the  jacket  circumference. 
One  of  the  strips  shall  be  centered  over 
the  overlapped  edge  of  the  shielding 
tape.  The  strips  shall  be  13  mm  (0.5  in.) 
wide.  For  cable  diameters  less  than  19 
mm  (0.75  in.)  make  two  strips  evenly 
spaced. 

(ii)  Separate  the  shield  and  jacket  for 
a  sufficient  distance  to  allow  the  shield 
and  jacket  to  be  fitted  in  the  upper  and 
lower  jaws  of  a  tensile  machine.  Record 
the  maximum  force  required  to  separate 
the  shield  and  jacket  to  the  nearest 
newton.  Repeat  this  action  for  each  test 
strip. 

(iii)  The  force  required  to  separate  the 
jacket  from  the  shield  shall  not  be  less 
than  9  N  (2  Ibf)  for  any  individual  strip 
when  tested  in  accordance  with 
paragraph  (f)(9)(ii)  of  this  section.  The 
average  force  for  all  strips  of  any  cable 
shall  not  be  less  than  18  N  (4  Ibf). 


(g)  Ckible  jacket  and  extraneous 
material.  (1)  The  jacket  shall  provide  the 
cable  with  a  tough,  flexible,  protective 
covering  which  can  withstand  stresses 
reasonably  expected  in  normal 
installation  and  service. 

(2)  The  jacket  shall  be  free  from  holes, 
splits,  blisters,  or  other  imperfections 
and  shall  be  as  smooth  and  concentric 
as  is  consistent  with  the  best 
commercial  practice. 

(3)  The  raw  material  used  for  the 
cable  jacket  shall  be  one  of  the  following 
four  types: 

(i)  Type  PVC-55554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988): 

(ii)  Type  PVC-65554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988): 

(iii)  Type  PVC-55556EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988):  or 

(iv)  Type  PVC-66554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988). 

(4)  The  jacketing  material  removed 
from  or  tested  on  the  cable  shall  be 
capable  of  meeting  the  following 
performance  requirements: 


Property 

Jacket  per- 
iormance 

Tensile  Strength-Unaged  Mini- 

mum. MPa  (psi)  „ 

13.8(2000) 

Ultimata     Elongation-Unaged 

Minimum,  Percent  (%)  

200 

Tensile    StrengttvAged    Mini- 

mum, %  of  ofigir>al  value  .... 

80 

Utbmate  ElongatKxvAged  Mirv 

•mum.  %  ol  origmaJ  value  ... 

50 

Impact  Failures.  Maxirrxjm 

2/10 

(5)  Testing  procedures.  The 
procedures  for  testing  the  jacket  samples 
for  compliance  with  paragraph  (g)(4)  of 
this  section  shall  be  as  follows. 

(i)  Tensile  strength  and  ultimate 
elongation-unaged.  The  test  shall  be 
performed  in  accordance  with  ASTM  D 
2633-82.  using  a  jaw  separation  speed 
of  SO  mm/min  (2  in./min). 

Note:  Quality  assurance  testing  at  a  jaw 
sep>aration  speed  of  500  mm/min  (20  in./min) 
is  permissible.  Failures  at  this  rate  shall  be 
retested  at  the  50  mm/min  (2  in./min)  rate  to 
determine  specification  compliance. 

(ii)  Tensile  strength  and  ultimate 
elongation-aged.  The  test  shall  be 
performed  in  accordance  with 
paragraph  (g)(5){i)  of  this  section  after 
being  aged  for  7  days  at  a  temperature 
of  100±1*C  in  a  circulating  air  oven 
conforming  to  ASTM  D  2436-85. 

(iii)  Impact.  The  test  shall  be 
performed  in  accordance  with  ASTM  D 
4565-90a  using  an  impact  force  of  4 
newton-meter  (3  pound  force-foot)  at  a 
temperature  of  -  lOll^C  The  cylinder 
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shall  strike  the  sample  at  the  shield 
overlap.  A  crack  or  split  in  the  jacket 
constitutes  failure. 

(6)  Jacket  thickness.  The  nominal 
jacket  thickness  shall  be  as  specified  in 
the  following  table.  The  test  method 
used  shall  be  either  the  End  Sample 
Method  (paragraph  (g)(6)(i)  of  this 
section)  or  the  Continuous  Uniformity 
Thickness  Gauge  Method  (paragraph 
'(g)(6)(ii)  of  this  sectionj. 


No.  Of  pairs 

Nominal  jacket 
ttiickness  mm 

25  or  less 

1.4(0.055) 
1.5  (0.060) 
1.7  (0.065) 
1.9(0.075) 

2.2  (0.085) 
2.4  (0.095) 
2.9(0.115) 

3.3  (a  130) 

50 

100 

200 

300 

400 _ 

600 

800  and  over 

(i)  End  sample  method.  The  jacket 
shall  be  capable  of  meeting  the 
following  requirements: 


Minimum  Average  Thickness— 90  % 
of  nominal  thickness. 

Minimum  Thickness— 70  %  of 
nominal  thickness. 

(ii)(A)  Continuous  uniformity 
thickness  gauge  method.  The  jacket 
shall  be  capable  of  meeting  the 
following  requirements: 

Minimum  Average  Thickness— 90  % 
of  nominal  thickness. 

Minimum  (Min.)  Thickness— 70  %  of 
nominal  thickness. 

Maximum  (Max.)  Eccentricity— 55  %. 


Eccentricity  -  Max.  TTiickness  -  Min.  Thickness    ^^^ 
Average  Thickeness 


(B)  Maximum  and  minimum 
thickness  values.  The  maximum  and 
minimum  thickness  values  shall  be 
based  on  the  average  of  each  axial 
section. 

(7)  The  color  of  the  jacket  shall  be 
either  black  or  dark  grey  in  conformance 
with  the  Munsell  Color  System 
specified  in  ASTM  D 1535-89. 

(8)  There  shall  be  no  water  or  other 
contaminants  in  the  finished  cable 
which  would  have  a  detrimental  effect 
on  its  performance  or  its  useful  life. 

(h)  Electrical  requirements — (1) 
Mutua]  capacitance  and  conductance. 
(i)  The  average  mutual  capacitance 
(corrected  for  length)  of  all  pairs  in  any 
reel  shall  not  exceed  the  following  when 
tested  in  accordance  with  ASTM  D 
4566-90  at  a  frequency  of  1.010.1 
kilohertz  (VHz)  and  a  temperature  of 
23±3«  C 


No.  of  cat>>e 

Mutual  capacitance 

pairs. 

Nanofarad/ 
kilometer 

(Nanofarad/ 
mile) 

12  .._ 

Over  12  

52±4 
52±2 

(83±7) 
(8314) 

(ii)  The  root  mean  square  (rms) 
deviation  of  the  mutual  capacitance  of 
all  pairs  from  the  average  mutual 
capacitance  of  that  reel  shall  not  exceed 
3.0  %  when  calculated  in  accordance 
writh  ASTM  D  4566-90. 

(iii)  The  mutual  conductance 
(corrected  for  length  and  gauge)  of  any 
pair  shall  not  exceed  3.7  micromhos/ 
kilometer  (micromhos/km)  (6.0 
micromhos/mile)  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  1.010.1  kHz  and  a 
temperature  of  2313*  C 

(2)  Pair-to-pair  capacitance 
unbalance.  TTie  capacitance  unbalance 
as  measured  on  the  completed  cable 
shall  not  exceed  45.3  picofarady 
kilometer  (pF/km)  (25  picofarad/1000  h 
(pF/1000  ft))  rms  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  1.010.1  kHz  and  a 
temoerature  of  2313*  C 

(3)  Pair-to-ground  capacitance 
unbalance,  (i)  The  average  capacitance 
imbalance  as  measured  on  the 
completed  cable  shall  not  exceed  574 
pF/km  (175  pF/1000  ft)  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  110.1  kHz  and  a 
temperature  of  2313*  C. 


(ii)  When  measuring  pair-to-ground 
capacitance  imbalance  all  pairs  except 
the  pair  under  test  are  grounded  to  the 
shield  except  when  measuring  cable 
containing  super-units  in  which  case  all 
other  pairs  in  the  same  super-unit  shall 
be  grounded  to  the  shield. 

(iii)  Pair-to-ground  capacitance 
unbalance  may  vary  directly  with  the 
length  of  the  cable. 

(4)  Crosstalk  loss,  (i)  The  rms  output- 
to-output  far-end  crosstalk  loss  (FEXT) 
measured  on  the  completed  cable  in 
accordance  with  ASTM  D  4566-90  at  a 
test  frequency  of  150  kHz  shall  not  be 
less  than  68  decibelA.ilometer  (dB/km) 
(73  decibel/1000  ft  (dB/1000  ft)).  The 
rms  calculation  shall  be  based  on  the 
combined  total  of  all  adjacent  and 
alternate  pair  combinations  within  the 
same  layer  and  center  to  first  layer  pair 
combinations. 

(ii)  The  FEXT  crosstalk  loss  between 
any  pair  combination  of  a  cable  shall 
not  be  less  than  58  dB/km  (63  dB/1000 
ft)  at  a  frequency  of  150  kHz.  If  the  loss 
Ko  at  a  frequency  Fo  for  length  Lo  is 
known,  then  K,  can  be  determined  for 
any  other  frequency  F,  or  length  L,  by: 


FEXT  loss  (Kx )  =  Ko  -  20  log  10^  - 10  log  10^ 


(iii)  The  near-end  crosstalk  loss 
(NEXT)  as  measured  within  and 
between  units  of  a  completed  cable  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  772  kHz  shall  not  be  less 
than  the  following  mean  minus  sigma 
(M-S)  crosstalk  requirement  for  any  unit 
within  the  cable: 


Unit  size  wittun  unit 


12  and  13  pairs 

18  and  25  pairs 

Between  Unit: 
Adjacent  13  pairs 
A(^acent  25  pairs 
Nonadjacent  (all) 


M-S 

dedbel 

(dB) 


56 
60 

65 
66 
81 


Where  M-S  is  the  Mean  near-end 
coupling  loss  based  on  the  combined 
total  of  all  pair  combinations,  less  one 
Standard  Eteviation.  Sigma,  of  the  mean 
value. 

(5)  Insulation  resistance.  Each 
insulated  conductor  in  each  length  of 
completed  cable,  when  measured  with 
all  other  insulated  conductors  and  the 
shield  grounded,  shall  have  an 
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insulation  resistance  of  not  less  than 
152  megohm-kilometer  (500  megohm- 
milo)  at  20±1*  C  The  measurement  shall 
be  made  in  accordance  with  the 
procedures  of  ASTM  D  4566-90. 

(61  High  voltage  test,  (i)  In  each  length 
of  completed  cable,  the  dielectric 
strength  of  the  insulation  between 
conductors  shall  be  tested  in  accordance 
with  ASTM  D  4566-90  and  shall 
withstand,  for  3  seconds,  a  direct 
current  (dc)  potential  whose  value  is  not 
less  than: 

(A)  3.6  kilovolts  for  22-gauge 
conductors;  or 

(B)  3.0  kilovolts  for  24-gauge 
conductors. 

(ii)  In  each  length  of  completed  cable, 
the  dielectric  strength  between  the 
shield  and  all  conductors  in  the  core 
shall  be  tested  in  accordance  with 
ASTM  D  4566-90  and  shall  withstand, 
for  3  seconds,  a  dc  potential  whose 
value  is  not  less  than  10  kilovolts. 

(7)  Conductor  resistance.  The  dc 
resistance  of  any  conductor  shall  be 
measured  in  the  completed  cable  in 
accordance  with  ASTM  D  4566-90  and 
shall  not  exceed  the  following  values 
when  measured  at  or  correctMl  to  a 
temperature  of  2011  "C 


Maximum  resistance 

AWQ 

ohms/kito- 
metef 

(ohm/1000 
ft) 

22  

24  

60.7 
95.1 

(las) 

(29.0) 

(8)  Resistance  unbalance,  (i)  The 
difference  in  dc  resistance  between  the 
two  conductors  of  a  pair  in  the 
completed  cable  shall  not  exceed  the 
values  listed  below  when  measured  in 
accordance  with  the  procedures  of 
ASTM  D  4566-90. 


AWQ 

Resistance  unbaf- 

ance— Maximum  tor 

any  reel 

Average 
percent 

IndivKJuai 
pajr  percent 

22  

1.5 

1.5 

4.0 
5.0 

24  

(ii)  The  resistance  unbalance  between 
tip  and  ring  conductors  shall  be  random 
with  respect  to  the  direction  of 
unbalance.  That  is,  the  resistance  of  the 
tip  conductors  shall  not  be  consistently 
higher  with  respect  to  the  ring 
conductors  and  vice  versa. 

(9)  Electrical  variations.  (!)  Pairs  in 
each  length  of  cable  having  either  a 
ground,  cross,  shoti.  or  open  circuit 
condition  shall  not  be  pennitted. 

(ii)  The  maximum  number  of  pairs  in 
a  cable  which  may  vary  as  specified  in 


paragraph  (hK9)(iii)  of  this  section  from 
the  elec^cal  parameters  given  in  this 
section  are  listed  in  this  paragraph. 
These  pairs  may  be  excluded  trom  the 
arithmetic  calculation. 


Nominal  pair  count 

Maximum 

No.  of 
pairs  with 
allowable 
electrical 
variatinn 

12-100        -_ 

101-300  ..„     ..             _   . 

301-400 

401-600 „ 

601  and  above  

1 

2 
3 
4 
6 

(iii)  Parameter  variations — (A) 
Capacitance  unbalance-to-ground.  If  the 
cable  fails  either  the  maximum 
individual  pair  or  average  capacitance 
unbalance-to-ground  requirement  and 
all  individual  pairs  are  3280  pF/km 
(1000  pF/1000  fl)  or  less  the  number  of 
pairs  specified  in  paragraph  (h)(9)(ii)  of 
this  section  may  be  eliminated  from  the 
average  and  maximum  individual 
calculations. 

(B)  Resistance  unbalance.  Individual 
pair  of  not  more  than  7  percent  for  all 
gauges. 

(C)  Far  end  crosstalk.  Individual  pair 
combination  of  not  less  than  52  dB/km 
(57  dB/1000  ft). 

Note:  REA  recognizes  that  in  large  pair 
count  cables  (600  pair  and  above)  a  cross, 
short,  or  open  circuit  condition  occasionally 
may  develop  in  a  pair  which  does  not  affect 
the  performance  of  the  other  cable  pairs.  In 
these  circumstances  rejection  of  the  entire 
cable  may  be  economically  unsound  or 
repair*  may  be  impwractical.  In  such 
circumstances  the  manufacturer  may  desire 
to  negotiate  with  the  customer  for  acceptance 
of  the  cable.  No  more  than  0.5  percent  of  the 
pairs  may  be  involved. 

(i)  Mechanical  requirements — (1) 
Cable  cold  bend  test.  The  completed 
cable  shall  be  capable  of  meeting  the 
requirements  of  ASTM  D  4565-90a  after 
conditioning  at  -  20±2  "C  except  the 
mandrel  diameters  shall  be  as  specified 
as  follows: 


Cable  outside  duvneler 

Mandrel 
diameter 

<40  mm  (1.5  ia) 

>40mm(1^in) 

15x 
20x 

(2)  Cable  flame  test.  The  completed 
cable  shall  be  capable  of  meeting  a 
maximum  flame  height  of  3.7  m  (12.0  ft) 
when  tested  in  accordance  with 
Underwriters  Laboratories  (UL)  1666 
dated  January  22. 1991. 

(3)  Cable  listing.  All  cables 
manufactured  to  the  specification  of  this 
section  at  a  minimum  shall  be  listed  as 


Communication  Riser  Cable  (Type  CMR) 
in  accordance  with  Sections  800-50  and 
80O-51(b)  of  the  1993  National 
Electrical  Cx>de. 

(j)  Sheath  slitting  cord  (optional).  (1) 
Sheath  slitting  cords  may  be  used  in  the 
cable  structure  at  the  option  of  the 
manufacturer. 

(2)  When  a  sheath  slitting  cord  is  used 
it  shall  be  nonhygroscopic  and 
nonwicking,  continuous  throughout  a 
length  of  cable,  and  of  sufficient 
strength  to  open  the  sheath  without 
breaking  the  cord. 

(3)  Sheath  slitting  cords  shall  be 
capable  of  consistently  slitting  the  jacket 
and/or  shield  for  a  continuous  length  of 
0.6  m  (2  ft)  when  tested  in  accordance 
with  the  procedure  specified  in 
Appendix  B  of  this  section. 

(k)  Identification  marker  and  length 
marker.  (1)  Each  length  of  cable  shall  be 
permanently  identified  as  to 
manufacturer  and  year  of  manufacture. 

(2)  The  number  of  conductor  pairs 
and  their  gauge  size  shall  be  marked  on 
the  jacket 

(3)  The  marking  shall  be  printed  aa 
the  jacket  at  regular  intervals  of  not 
more  than  1.5  m  (5  ft). 

(4)  An  alternative  method  of  maiidng 
may  be  used  if  accepted  by  REA  prior 
to  its  use. 

(5)  The  completed  cable  shall  have 
sequentially  numbered  length  markers 
in  feet  or  meters  at  regular  intervals  of 
not  more  than  1.5  m  (5  ft)  along  the 
outside  of  the  jacket. 

(6)  The  method  of  length  marking 
shall  be  such  that  for  any  single  length 
of  cable,  continuous  sequential 
numbering  shall  be  employed. 

(7)  The  nimibers  shall  be  dimensioned 
and  spaced  to  produce  good  legibility 
and  shall  be  approximately  3  mm  (0.125 
in.)  in  height.  An  occasional  illegible 
marking  is  permissible  if  there  is  a 
legible  marking  located  not  more  than 
1.5  m  (5  ft)  from  it. 

(8)  The  method  of  marking  shall  be  by 
means  of  suitable  surface  maridngs 
producing  a  clear,  distinguishable, 
contrasting  marking  acceptable  to  REA. 
Where  direct  or  transverse  printing  is 
employed,  the  characters  should  be 
indented  to  produce  greater  durability 
of  marking.  Any  other  method  of  length 
marking  shall  be  acceptable  to  REA  as 
producing  a  marker  suitable  for  the 
field.  Size,  shape  and  spacing  of 
numbers,  durability,  and  overall 
legibihty  of  the  marker  shall  be 
considered  in  acceptance  of  the  method. 

(9)  The  accuracy  of  the  length 
maridng  shall  be  such  that  the  actual 
length  of  any  cable  section  is  never  less 
than  the  length  indicated  by  the 
marking  and  never  more  than  one 
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percent  greater  tharj  the  length  indicated 
by  the  marking. 

(10)  The  color  of  the  initial  marking 
for  a  black  colored  jacket  shall  be  either 
white  or  silver.  The  color  of  the  initial 
marking  for  a  dark  grey  colored  jacket 
shall  be  either  red  or  black.  If  the  initial 
marking  of  the  black  colored  jacket  fails 
to  meet  the  requirements  of  the 
preceding  paragraphs,  it  will  be 
permissible  to  either  remove  the 
defective  marking  and  re-mark  with  the 
white  or  silver  color  or  leave  the 
defective  marking  on  the  cable  and  re- 
mark with  yellow.  If  the  initial  marking 
of  the  dark  grey  colored  jacket  fails  to 
meet  the  requirements  of  the  preceding 
paragraphs,  it  will  be  permissible  to 
either  remove  the  defective  marking  and 
re-mark  with  the  red  or  black  color  or 
leave  the  defective  marking  on  the  cable 
and  re-mark  with  yellow.  No  further  re- 
marking is  permitted.  Any  re-marking 
shall  be  on  a  different  portion  of  the 
cable  circumference  than  any  existing 
marking  when  possible  and  have  a 
numbering  sequence  differing  from  any 
other  existing  marking  by  at  least  5,000. 
(11)  Any  reel  of  cable  which  contains 
more  than  one  set  of  sequential 
markings  shall  be  labeled  to  indicate  the 
color  and  sequence  of  marking  to  be 
used.  The  labeling  shall  be  applied  to 
the  reel  and  also  to  the  cable. 

(1)  Preconnectorized  cable  (optional). 
(1)  At  the  option  of  the  manufacturer 
and  upon  request  by  the  purchaser, 
cables  100  pairs  and  larger  may  be 
factory  terminated  in  25  pair  splicing 
modules. 

(2)  The  splicing  modules  shall  meet 
the  requirements  of  REA  Bulletin  345-  . 
54,  PE-52,  REA  Specification  for 
Telephone  Cable  Splicing  Connectors 
(Incorporated  by  Reference  at 

§  1755.97),  and  be  accepted  by  REA 
prior  to  their  use. 

(m)  Acceptance  testing  and  extent  of 
testing.  (1)  The  tests  described  in 
Appendix  A  of  this  section  are  intended 
for  acceptance  of  cable  designs  and 
major  modifications  of  accepted 
designs.  REA  decides  what  constitutes  a 
major  modification.  These  tests  are 
intended  to  show  the  inherent 
capability  of  the  manufacturer  to 
produce  cable  products  having  long  life 
and  stability. 

(2)  For  initial  acceptance,  the 
manufacturer  shall  submit: 

(i)  An  original  signature  certification 
that  the  product  fully  complies  with 
each  section  of  the  specification; 

(ii)  Qualification  Test  Data,  per 
Appendix  A  of  this  section; 

(lii)  To  periodic  plant  inspections; 

(iv)  A  certification  that  the  product 
does  or  does  not  comply  with  the 
domestic  origin  manufacturing 


provisions  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of  1938  (7  U.S.C  901  et  seq); 

(v)  Written  user  testimonials 
concerning  performance  of  the  product; 
and 

(vi)  Other  nonproprietary  data 
deemed  necessary  by  the  Chief,  Outside 
Plant  Branch  (Telephone). 

(3)  For  requalification  acceptance,  the 
manufacturer  shall  submit  an  original 
signature  certification  that  the  product 
fully  complies  with  each  section  of  the 
specification,  excluding  the 
Qualification  Section,  and  a  certification 
that  the  product  does  or  does  not 
comply  with  the  domestic  origin 
manufacturing  provisions  of  the  "Buy 
American"  requirements  of  the  Rural 
Electrification  Act  of  1938  (7  U.S.C.  901 
et  seq.)  for  acceptance  by  June  30  every 
three  years.  The  required  data  and 
certification  shall  have  been  gathered 
within  90  days  of  the  submission. 

(4)  Initial  and  requalification 
acceptance  requests  should  be 
addressed  to:  Chairman,  Teclwiical 
Standards  Committee  "A"  (Telephone). 
Telecommunications  Standards 
Division.  Rural  Electrification 
Administration.  Washington,  DC  20250- 
1500. 

(5)  Tests  on  100  percent  of  completed 
cable,  (i)  The  shield  of  each  length  of 
cable  shall  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 

(ii)  Dielectric  strength  between  all 
conductors  and  the  shield  shall  be 
tested  to  determine  freedom  from 
grounds  in  accordance  with  paragraph 
(h)(6)(ii)  of  this  section. 

(iii)  Each  conductor  in  the  completed 
cable  shall  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 

(iv)  Dielectric  strength  between 
conductors  shall  be  tested  to  ensure 
freedom  from  shorts  and  crosses  in 
accordance  with  paragraph  (h)(6)(i)  of 
this  section. 

(v)  Each  conductor  in  the  completed 
preconnectorized  cable  shall  be  tested 
for  continuity. 

(vi)  Each  length  of  completed 
preconnectorized  cable  shall  be  tested 
for  split  pairs. 

(vii)  Tne  average  mutual  capacitance 
shall  be  measured  on  all  cables.  If  the 
average  mutual  capacitance  for  the  first 
100  pairs  tested  from  randomly  selected 
groups  is  between  50  and  53  np/km  (80 
to  85  np/mile).  the  remainder  of  the 
pairs  need  not  to  be  tested  on  the  100 
percent  basis.  (See  paragraph  (h)(1)  of 
this  section). 

(6)  Capability  tests.  Tests  on  a  quality 
assurance  basis  shall  be  made  as 
frequently  as  is  required  for  each 
manufacturer  to  determine  and  maintain 
compliance  with: 


(i)  Performance  requirements  for 
conductor  insulation  and  jacket 
material; 

(ii)  Bonding  properties  of  coated  or 
laminated  shielding  materials; 

(iii)  Sequential  marking  and  lettering; 

(iv)  Capacitance  unbalance  and 
crosstalk; 

(v)  Insulation  resistance; 

(vi)  Conductor  resistance  and 
resistance  unbalance; 

(vii)  Cable  cold  bend  and  cable  flame 
tests;  and 

(viii)  Mutual  conductance. 

(n)  Summary  of  records  of  electrical 
and  physical  tests.  (1)  Each 
manufacturer  shall  maintain  a  suitable 
summary  of  records  for  a  period  of  at 
least  3  years  for  all  electrical  and 
physical  tests  required  on  completed 
cable  by  this  section  as  set  forth  in 
paragraphs  (m)(5)  and  {m)(6)  of  this 
section.  The  test  data  for  a  particular 
reel  shall  be  in  a  form  that  it  may  be 
readily  available  to  the  purchaser  or  to 
REA  upon  request. 

(2)  Measurements  and  computed 
values  shall  be  rounded  off  to  the 
number  of  places  of  figures  specified  for 
the  requirement  according  to  ASTM  E 
29-90. 

(o)  Manufacturing  irregularities.  (1) 
Repairs  to  the  shield  are  not  permitted 
in  cable  supplied  to  the  end  user  under 
this  section. 

(2)  No  repairs  or  defects  in  the  jacket 
are  allowed. 

(p)  Preparation  for  shipment.  (1)  The 
cable  shall  be  shipped  on  reels  unless 
otherwise  specified  or  agreed  to  by  the 
purchaser.  The  diameter  of  the  drum 
shall  be  large  enough  to  prevent  damage 
to  the  cable  from  reeling  or  unreeling. 
The  reels  shall  be  substantial  and  so 
constructed  as  to  prevent  damage  to  the 
cable  during  shipment  and  handling. 

(2)  A  waterproof  corrugated  board  or 
other  means  of  protection  acceptable  to 
REA  shall  be  applied  to  the  reel  and 
shall  be  suitably  secured  in  place  to 
prevent  damage  to  the  cable  during 
storage  and  shipment. 

(3)  The  outer  end  of  the  cable  shall  be 
securely  fastened  to  the  reel  head  so  as 
to  prevent  the  cable  from  becoming 
loose  in  transit.  The  inner  end  of  the 
cable  shall  be  securely  fastened  in  such 
a  way  as  to  make  it  readily  available  if 
required  for  electrical  testing.  Spikes, 
staples,  or  other  fastening  devices  which 
penetrate  the  cable  jacket  shall  not  be 
used.  The  method  of  fastening  the  cable 
ends  shall  be  accepted  by  REA  prior  to 

it  being  used. 

(4)  Each  length  of  cable  shall  be 
wound  on  a  separate  reel  unless 
otherwise  specified  or  agreed  to  by  the 
purchaser. 

(5)  The  arbor  hole  shall  admit  a 
spindle  63  mm  (2.5  in.)  in  diameter 
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without  binding.  Steel  arbor  hole  liners 
may  be  used  but  shall  be  acceptable  to 
REA  prior  to  their  use. 

(6)  Each  reel  shall  be  plainly  marked 
to  indicate  the  direction  in  which  it 
should  be  rolled  to  prevent  loosening  of 
the  cable  on  the  reel. 

(7)  Each  reel  shall  be  stenciled  or 
labeled  on  either  one  or  both  sides  with 
the  name  of  the  manuCacturer.  year  of 
manufacture,  actual  shipping  length,  an 
inner  and  outer  end  sequential  length 
marking,  description  of  the  cable,  reel 
number  and  the  REA  cable  designation: 

Cable  Designation 

CT 

Cable  Construction 

Pair  Count 

Conductor  Gauge 
A=Coated  Aluminum  Shield 
P=Preconnectorired  Cable 

Example:  CTAP  100-22 

Terminating  Cable.  Coated  Aluminum 
Shield.  Preconnectorized,  100  pairs.  22 
AWG. 

(8)  When  preconnectorized  cable  is 
shipped,  the  splicing  modules  shall  be 
protected  to  prevent  damage  during 
shipment  and  handling.  The  protection 
method  shall  be  acceptable  to  REA  priM' 
to  its  use. 

(The  information  and  recordkeeping 
requirements  of  this  section  have  be«n 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Control 
Number  0572-0077.) 

Appendix  A  to  7  CFR  1755.870— 
Qualincatioa  Test  Methcxls 

(I)  The  test  procedures  described  in  this 
appendix  are  for  qualification  of  initial 
designs  and  maior  modiHcations  of  accepted 
designs.  Included  in  paragraph  (V)  of  this 
appendix  are  suggested  formats  that  may  be 
used  in  submitting  test  results  to  REA. 

(I!)  Sample  Selection  and  Preparation.  (1) 
All  testing  shall  be  performed  on  lengths 
removed  sequentially  firom  the  same  25  pair. 
22  gauge  jacketed  cable.  This  cable  shall  not 
have  been  exposed  to  temperatures  in  excess 
of  38*  C  since  its  initial  cool  down  after 
sheathing.  The  lengths  specified  are 
minimum  lengths  and  if  desirable  from  a 
laboratory  testing  standpoint  longer  lengths 
may  be  used. 

(a)  Length  A  shall  be  12*0.2  meters  (40*0.5 
feet)  long.  Prepare  the  test  sample  by 
removing  the  jacket,  shield,  and  core  wrap 
tor  a  sufficient  distance  on  both  ends  to  allovy 
the  insulated  conductors  to  be  flared  out. 
Remove  sufficient  conductor  insulation  so 
that  appropriate  electrical  test  connections 
can  be  made  at  both  ends.  Coil  the  sample 
with  a  diametc.  of  15  to  20  times  its  sheath 
diameter.  Two  lengths  are  required. 

(h)  Length  B  shall  be  300  millimeters  (t 
foot)  long.  Three  lengths  are  required. 

(c)  Length  C  shall  be  3  meters  (10  feet)  long 
and  shall  be  maintained  at  23*3*  C  for  the 
duration  of  the  test  Two  lengths  are 
required. 


(2)  Data  Reference  Temperature.  Unless 
otherwise  specified,  all  measurements  shall 
be  made  at  23*3*  C 

(III)  Environmental  Tests — (1)  Heat  Aging 
Test— {a]  Test  Samples.  Place  one  sample 
each  of  lengths  A  and  B  in  an  oven  or 
environmental  chamber.  The  ends  of  sample 
A  shall  exit  from  the  chamber  or  oven  for 
electrical  tests.  Securely  seal  the  oven  exit 
holes. 

(b)  Sequence  of  Tests.  Sample  B  referenced 
in  paragraph  (IIUdKa)  of  this  appendix  shall 
be  subjected  to  the  insulation  compression 
test  outlined  in  paragraph  (I1I)(2)  of  this 
appendix. 

(c)  Initial  Measurements,  (i)  For  sample  A, 
measure  the  open  circuit  capacitance  and 
conductance  for  each  odd  pair  at  1. 150,  and 
772  kilohertz  after  conditioning  the  sample  at 
the  data  reference  temperature  for  24  hours. 
Calculate  the  average  and  standard  deviation 
for  the  data  of  the  13  pairs  on  a  per  kilometer 
(per  mile)  basis. 

(ii)  Record  on  suggested  formats  in 
paragraph  (V)  of  this  appendix  or  on  other 
easily  readable  formats. 

(d)  Heat  Conditioning,  (i)  Immediately  after 
completing  the  initial  measurements, 
condition  the  sample  for  14  days  at  a 
temperature  of  65±2*  Q 

(ii)  At  the  end  of  this  period.  Measure  and 
calculate  the  parameters  given  in  paragraph 
(III)(1)(c)  of  this  appendix.  Record  on 
suggested  formats  in  paragraph  (V)  of  this 
appendix  or  on  other  easily  readable  formats. 

(e)  Overall  Electrical  Deviation,  (i) 
Calculate  the  percent  change  in  all  average 
parameters  between  the  final  parameters  after 
cooditioning  «vitb  the  initial  parameters  in 
paragraph  (IIINl)(c)  of  this  appendix. 

(ii)  The  stability  of  the  electrical 
parameters  after  completion  of  this  test  shall 
be  within  the  following  prescribed  limits: 

(A)  Capacitance.  The  average  mutual 
capacitance  shall  be  within  10  percent  of  its 
original  value: 

(B)  The  change  in  average  mutual 
capacitance  shall  be  less  than  10  percent  over 
the  frequency  range  of  1  to  150  kilohertz  and; 

(C)  Conductance.  The  average  mutual 
conductance  shall  not  exceed  3.7 
micromhos/kilometer  (6  micromhos/mile)  at 
a  frequency  of  1  kilohertz. 

(2)  Insulation  Compression  Test— {a)  Test 
Sample  B.  Remove  jacket,  shield,  and  core 
wrap  being  careful  not  to  damage  the 
conductor  insulation.  Remove  one  pair  from 
the  core  and  carefully  separate  and  straighten 
the  insulated  conductors.  Retwrist  the  two 
insulated  conductors  together  under 
sufficient  tension  to  form  10  evenly  spaced 
360  degree  twists  in  a  length  of  100 
millimeters  (4  inches). 

(b)  Samj^  Testing.  Center  the  mid  50 
millimeters  (2  inches)  of  the  twisted  pair 
between  two  smooth  rigid  parallel  metal 

!)lates  measuring  50  millimeters  (2  inches)  in 
ength  or  diameter.  Apply  a  1.5  volt  direct 
current  potential  t>etween  the  conductors, 
using  a  light  or  buzzer  to  indicate  electrical 
contact  between  the  conductors.  Apply  a 
constant  load  of  67  newtons  (IS  pound-force) 
on  the  sample  tor  one  minute  and  monitor  for 
evidence  of  contact  between  the  conductors. 
Record  results  on  suggested  formats  in 
paragraph  (V)  of  this  appendix  or  on  other 
easily  readable  formats. 


(3)  Temperature  Cycling,  (a)  Repeat 
paragraphs  (IIIKlHa)  through  (Iin(l)(c)(ii)  of 
this  appendix  for  a  separate  set  of  samples  A 
and  B  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  subject  the  test  samples  to  10 
cycles  of  temperature  between  -  40*  C  and 
•f60*  C  The  test  samples  shall  be  held  at  each 
temperature  extreme  for  a  minimum  of  1.5 
hours  during  each  cycle  of  temperature.  The 
air  within  the  temperature  cycling  chamber 
shall  be  circulated  throughout  the  duration  of 
the  cycling. 

(c)  Repeat  paragraphs  (III)(l)(d)(ii)  through 
(III)(2)(h)  of  this  appendix. 

(IV)  Control  Sample— (i )  Test  Samples. 
One  length  of  sample  B  shall  have  been 
maintained  at  23t3*  C  for  at  least  48  hours 
before  the  testing. 

(2)  Repeat  paragraphs  (III)(2)  through 
(III)(2)(b)  of  is  appendix. 

(3)  Surgfi  Test,  (a)  One  length  of  sample  C 
shall  be  used  to  measure  the  breakdown 
between  conductors  while  the  other  length  of 
C  shall  be  used  to  measure  core  to  shield 
breakdown.  , 

(b)  The  samples  shall  be  capable  of 
withstanding,  without  damage,  a  single  surge 
voltage  of  20  kilovolts  peak  between 
conductors,  and  35  kilovolts  peak  between 
conductors  and  the  shield  as  hereinafter 
described.  The  surge  voltage  shall  be 
developed  from  a  capacitor  discharge 
through  a  forming  resistor  connected  in 
parallel  with  the  dielectric  of  the  test  sample. 
The  surge  generator  constants  shall  be  such 
as  to  produce  a  surge  of  1.5x40  microseconds 
wave  shape. 

(c)  The  shape  of  the  generated  wave  shall 
be  determined  at  a  reduced  voltage  by 
connecting  an  oscilloscope  across  the 
forming  resistor  with  the  cable  sample 
connected  in  parallel  with  the  forming 
resistor.  The  capacitor  bank  is  charged  to  the 
test  voltage  and  then  discharged  through  the 
forming  resistor  and  test  sample.  The  test 
sample  shall  be  considered  to  have  passed 
the  test  if  there  is  no  distinct  change  in  the 
wave  shape  obtained  with  the  initial  reduced 
voltage  compared  to  that  obtained  after  the 
application  of  the  test  voltage. 

(V)  The  following  suggested  formats  may 
be  used  in  submitting  the  test  results  to  REA: 

Environmental  Conditioning 


Ff^EQUENCY  1  KILOHERTZ 


Capacitance 

Conductance 

Pair 

nF/km  (nF/mJ)e) 

micromhos/km 

(micromhos/ 

mile) 

Number 

Inttiai 

Final 

trstial 

Final 

1 

3 

5 

7 

9 

11 

13 

15 
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Environmental  Conditioning 

L. _— Continued 

Frequency  i  kilohertz 


1 

Capacitance 

Conductance 

Pair 

Pfhm  (nF/mile) 

micromhos/km 

Number 

Inilial 

Final 

(micfomhos/ 
mile) 

Initial 

Final 

17 

19 

21 

23 

25 

Aver- 
age 

T 

Overall  Percent   Diflerence   in   Average  7 

Environmental  Conditioning 


Frequency  150  kilohertz 


Pair 
Number 


1 

3 
5 
7 
9 
11 
13 
15 
17 
19 
21 
23 
25 

Aver- 
agex 


Capacitance 


nFAm  <nFMiile) 


Initial 


Final 


Condudaiwe 


micfomhos/km 

(micromhos/ 

mile) 


initial       Final 


Overall  Percem   Difference   in   Average  7 


Environmental  Conditioning 


Frequency  772  kilohertz 


Environmental  Conditioning 

— Continued 

Frequency  772  ku.ohertz 


Pak 
Number 


Capacitance 


bFAbi  (nF/mile) 


1 
3 
5 

7 

9 

11 

13 

15 


ti,  it:  1 1 

Wiraai 


Final 


Conductance 


miciomhos/km 

(mwromhos/ 

mile) 


Initial        Final 


Capacitance 

Conductance 

Pair 

rF/km  (nF/mite) 

micromhosflon 

Number 

Initial 

Final 

mrie) 

Initial 

Final 

17 

19 

21 

23 

25 

Aver- 
ageT 

Overall    Percent   Difference   in   Average  T 


Insulation  Compression 


Failures 

Control 

Heat  Age „ 

Temperature  Cycling 

Surge  Test  (kilovolts) 

Conduc»or-*(Kk)nductor  .... 

Sh«kH(K>)nduc1ors 

Appendix  B  to  7  CFR  1755.870— Sheath 
Slitting  Cord  Quali&cation 

(1)  This  test  procedtue  described  in  this 
appendix  is  for  qualification  of  initial  and 
subsequent  changes  In  sheath  slitting  cords. 

(II)  Sample  selection.  All  testing  shall  be 
performed  on  two  1.2  ra  (4  ft)  lengths  of  c^le 
removed  sequenUally  from  the  same  25  pair. 
22  gauge  jacketed  cable.  This  cable  shall  not 
have  been  exposed  to  temperatures  in  excess 
of  38  "C  since  its  Initial  cool  down  after 
sheathing. 

(III)  Test  procedure.  (1)  Using  a  suitable 
tool,  expose  enough  of  the  sheath  slitting 
cord  to  permit  grasping  .vith  needle  nose 
pliers. 

(2)  The  prepared  test  specimens  shall  be 
maintained  at  a  temperature  of  23±1  "C  for 
at  least  4  hours  immediately  prior  to  and 
during  the  test 

(3)  Wrap  the  sheath  slitting  cord  around 
the  plier  ja*vs  to  ensure  a  good  grip. 

(4)  Grasp  and  hold  the  cable  in  a 
convenient  position  while  gently  and  firmly 
pulling  the  sheath  slitting  cord  longitudinally 
in  the  diTection  away  from  the  cable  end.  The 
angle  of  pull  may  vary  to  any  convenient  and 
functional  degree.  A  small  starting  notch  is 
permissible. 

(5)  The  stieatb  slitting  cord  is  considered 
acceptable  if  the  cord  can  slit  the  jacket  and/ 
or  shield  for  a  continuous  length  of  a6  m  (2 
ft)  without  breaking  the  cord. 


Dated:  November  3. 1993. 
Bob  J.  Nash, 

Under  Secretary.  Small  Community  and  Rural 
Development 

(PR  Doc  93-27890  Hied  11-16-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admin tstration 
14CFRP»t27 

[Docke!  No.  •S-ASW-S;  Notice  No.  SC-93- 
S-GW] 

Special  CondWon:  Agusta  Model 
A109C  Malicoptei,  EI«:tronic  Flight 
Instrument  System 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  special 
condition. 


SUMMARY:  This  notice  proposes  a  special 
condition  for  the  Agusta  Model  A109C 
helicopter  modified  by  Agusta 
Aerospace  Corporation.  This  helicopter 
will  have  a  novel  or  unusual  design 
feature  associated  with  the  Electronic 
Fhght  Instrument  System.  The 
applicable  air\\'orthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  critical  function  systems  from  the 
effects  of  external  high  intensity 
radiated  fields  (HIRF).  This  noUce 
contains  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  part  27  of  the 
Federal  Aviation  Regulations. 

DATES:  Conunents  must  be  received  on 
or  before  December  17. 1993. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration  (FAA).  OfRoe 
of  the  Assistant  Chief  Counsel.  Attn: 
Rules  Docket  Na  93-ASW-5.  Fort 
Worth.  Texas  76193-0007,  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel.  Building  3B. 
room  158,  4400  Blue  Mound  Road. 
Forth  Worth.  Texas.  Comments  must  be 
marked  Docket  No.  93-ASW-5. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  9  a.m.  and  3  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  MoCallister.  FAA.  Rotoroaft 
Directorate.  Policy  and  Procedures 
Group,  Fort  Worth.  Texas  76193-0112; 
telephone  (817)  624-5121. 
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SUPPLEMENTARY  INFORHM'nON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  condition  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  special  condition 
proposed  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  93-ASW-5." 
The  postcard  will  be  date  and  time 
stamped  and  returned  to  the 
commenter. 

Background 

On  July  21. 1993.  Agusta  Aerospace 
Corporation.  Grand  Prairie.  Texas, 
applied  for  a  Supplemental  Type 
Certificate  for  installation  of  an 
Electronic  Flight  Instrument  System  in 
Agusta  Aerospace  Corporation  Model 
A109C  helicopter.  This  model  is  a  7 
passenger,  twin  engine,  5,997  pound 
normal  category  helicopter 

Tjrpe  Certification  Basis 

The  certification  basis  established  for 
the  Agusta  Model  A109C  helicopter 
includes:  Federal  Aviation  Regulation 
(FAR)  §  21.29  and  part  27  effective 
February  1. 1965.  Amendments  29-1 
through  29-8;  FAR  part  29  dated 
February  1. 1965.  paragraph  2903(b),  for 
Category  "A"  engine  isolation: 
equivalent  safety  in  lieu  of  compliance 
shown  for:  FAR  27.1189  (regarding  shut- 
off  means),  and  FAR  27.927(c)  as 
amended  by  Amendment  27-12; 
Airworthiness  Criteria  for  Helicopter 
Instrument  Flight,  eligible  for  day  and 
night  Instrument  Flight  Rules  (IFR) 
operations,  with  one  or  two  pilots,  when 
Agusta  Kit  No.  109-0810-22.  Revision  E 
or  later  approved  revision,  is 
incorporated  and  the  helicopter  is 
operated  in  accordance  with  Model 
A109C  Rotorcraft  Flight  Manual. 


If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  helicopter 
because  of  a  novel  or  unusual  design 
feature.  sp>ecial  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  FAR  §  11.49 
after  public  notice,  as  required  by 
§§11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

The  Agusta  Model  A109C  helicopter, 
at  the  time  of  the  application  for 
modification  by  Agusta  Aerospace 
Corporation,  was  identified  as  having 
proposed  modifications  which  will 
incorporate  one  and  possibly  more 
electrical,  electronic,  or  combination  of 
electrical  and  electronic  (electrical/ 
electronic)  systems  that  will  perform 
functions  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters. 
The  electronic  flight  instrument  system 
performs  the  attitude  display  function. 
The  display  of  attitude,  altitude,  and 
airsp>eed  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters  for 
IFR  operations  in  instrument 
meteorological  conditions.  After  the 
design  is  finalized.  Agusta  Aerospace 
Corporation  will  provide  the  FAA  with 
a  preliminary  hazard  analysis  that  will 
identify  any  other  critical  functions 
performed  by  the  electrical/electronic 
systems  that  are  critical  to  the  continued 
safe  flight  and  landing  of  the 
helicopters. 

Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  However,  these 
advanced  systems  respond  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  high 
intensity  radiated  fields  (HIRF)  incident 
on  the  external  surface  of  the 
helicopters.  These  induced  transient 
currents  and  voltages  can  degrade  the 
performance  of  the  electrical/electronic 
systems  by  damaging  the  components  or 
by  upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  FAR  §  29.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television;  the 
number  of  transmitters  has  increased 
significantly. 


Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  helicopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
electrical  and  electronic  systems 
required  for  the  continued  safe  flight 
and  landing  of  the  helicopters.  Effective 
measures  to  protect  these  helicopters 
against  the  adverse  effects  of  exposure 
to  HIRF  will  be  provided  by  the  design 
and  installation  of  these  systems.  The 
following  primary  factors  contributed  to 
the  current  conditions: 

(1)  Increased  use  of  sensitive 
electronics  that  perform  critical 
functions, 

(2)  Reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials, 

(3)  Adverse  service  experience  of 
military  aircraft  using  these 
technologies,  and 

(4)  An  increase  in  the  number  and 
power  of  radio  frequency  emitters  and 
the  expected  increase  in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment  and  in 
1986  initiated  a  high  priority  to: 

(1)  Determine  and  define 
electromagnetic  energy  levels; 

(2)  Develop  guidance  material  for 
design,  test,  and  analysis;  and 

(3)  Prescribe  and  promulgate 
regulatory  standards. 

The  Ffi  \  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  a  level  of  HIRF  environment 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations.  While  the  HIRF 
requirements  are  being  finalized,  the 
FAA  is  adopting  a  special  condition  for 
the  certification  of  aircraft  that  employ 
electrical/electronic  systems  that 
perform  critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  installations  must 
withstand  for  safe  operation  are  based 
on  surveys  and  analysis  of  existing  radio 
frequency  emitters.  This  special 
condition  will  require  the  helicopters' 
electrical/electronic  systems  and 
associated  wiring  to  be  protected  from 
these  energy  levels.  These  external 
threat  levels  are  believed  to  represent 
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the  worst-case  exposure  for  ■  helicoptw 
operating  under  IFR. 

The  HIRF  environment  specified  in 
this  proposed  special  condition  is  based 
on  many  critical  assumptions.  With  the 
exception  of  takeoff  and  landing  at  an 
airport,  one  of  these  assumptions  is  the 
aircraft  would  be  not  less  than  500  feet 
above  ground  level  (AGL).  Helicopters 
operating  under  visual  flight  rules  (VFR) 
routinely  operate  at  less  than  500  feel 
AGL  and  perform  takeo^s  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  it  would  be 
expected  that  the  HIRF  environment 
experienced  by  a  helicopter  operating 
VFR  may  exceed  the  defined 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
systems  that  perform  critical  functions, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
defined  HIRF  environment  or  a  fixed 
value  xising  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  end  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  environment.  The  FAA 
has  detannined  that  the  environment 
defined  in  table  1  is  acceptable  for 
critical  functions  in  helicopters 
operating  at  or  above  500  feet  AGL.  For 
critical  functions  of  helicopters 
operating  at  less  than  500  feet  AGL. 
additional  factors  must  be  considered. 
The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KH,  to  18  GH,.  If 
a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  v/m  and  other 
considerations,  such  as  an  alternate 
technology  backup  that  is  immune  to 
HIRF.  are  appropriate  for  critical 
functions  during  IFR  operations.  A  level 
of  200  v/m  and  further  considerations, 
such  as  an  alternate  technology  backup 
that  is  immune  to  HIRF.  are  more 
appropriate  for  critical  functions  during 
VFR  operations. 

Applicants  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  caused 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 


critical  functions  are  required  to  have 
HIRF  jJTOtection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  fi^ht  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
requirements  would  apply  only  to  the 
systems  that  perform  critical  functions. 
Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  The  two  basic  options  of 
either  testing  the  rotorcraft  to  the 
defined  environment  or  laboratory 
testing  may  not  be  combined.  The 
laboratory  test  allows  some  frequency 
areas  to  be  under  tested  and  requires 
other  areas  to  have  some  safety  margin 
when  com{jared  to  the  defined 
environment.  The  areas  required  to  have 
some  safety  margin  are  those  shown,  by 
past  testing,  to  exhibit  greater 
susceptibility  to  adverse  effects  from 
HIRF;  and  laboratory  tests,  in  general, 
do  not  accurately  represent  the  aircraft 
installation.  Service  experience  alone 
will  not  be  acceptable  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  HIRF. 
Reliance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  effects 
of  external  HIRF.  is  generally 
insufficient  tfecause  all  elements  of  a 
redundant  system  are  likely  to  be 
concurrently  exposed  to  the  radiated 
fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characieristics. 
should  be  selected.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
H,  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  H, 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  defauh  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KH,  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KH,  to  400  MH,  and  1  KH,  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH,  to  18  GHi. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 


and  after  exposure  to  required 
eledromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case-by-case  basis. 

Table  1  .—Field  Strength  Volts/ 
Meter 


Frequency 


10-100  KH, 
100-500 
500-2000 

2-30  MH, 
30-100  .... 
100-200 
200-400 
400-700 
700-1000 
1-2  GH, 
2-4 
4-6 
&-8 
&-12 
12-18 
18-40 


Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  helicopter.  It  is  not  a  rule  of 
.  general  applicatwlity  and  affects  only 
the  applicant  who  applied  to  the  F/VA 
for  approval  of  these  features  on  the 
affected  helicopters. 

List  ofSubfects  in  14  CFR  Part  27 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety 

The  authority  citations  for  this  special 
condition  are  as  follows: 

AuthMity:  49  U.S.C.  1344.  1348(c).  1352, 
1354(a).  1355.  1421  through  1431. 1502, 
l&51(b)(2);  42  U.S.C.  1875f-10.  4321  et  seq.; 
E.O.  11514:  49  U.S.Cl06(gj. 

The  Proposed  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  (FA.\)  proposes  the 
following  special  condition  as  a  part  of 
the  type  certification  basis  for  the 
Agusta  Model  A109C  helicopter. 

Protection  for  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopters  are 
exposed  to  high  intensity  radiated  fields 
external  to  the  helicopters. 
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Issued  in  Fort  Worth,  Texas,  on  November 
4, 1993. 

Uny  M.  Kelly. 

Acting  Manager,  Rotorcraft  Directorate 
Aircraft  Certification  Service. 
|FR  Doc.  93-28271  Filed  11-16-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Dock«t  No.  RM9:»-4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  ttie 
Commission's  Regulations 

November  10, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  filing. 

SUM««ARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
received  a  filing  on  November  3, 1993. 
from  industry  working  groups 
containing  revisions  in  the  capacity 
release  data  sets  from  those  proposed  in 
the  Notice  of  Proposed  Rulemaking  (58 
FR  41647,  August  5, 1993)  in  this 
docket.  The  Commission  will  be 
considering  these  issues  at  an  informal 
conference  and  is  permitting  interested 
persons  an  opportunity  to  file  comments 
on  this  filing. 

DATES:  Informal  conference  to  be  held 
on  November  17, 1993,  at  10  a.m. 

Comments  are  due  by  November  19, 
1993. 

ADDRESSES:  The  conference  will  be  held 

at:  Federal  Energy  Regulatory 

Commission,  Hearing  Room  1,  810  First 

Street  NE..  Washington.  DC  20426. 
All  filings  should  refer  to  Docket  No. 

RM93-4-000  and  should  be  filed  at: 

Federal  Energy  Regulatory  Commission, 

825  North  Capitol  Street.  NE.. 

Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenbeig,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  (202)  208-2294. 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street.  NE..  Washington,  DC  20426. 
(202) 208-1283. 

Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  (202)  208-0666. 


SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE..  Washington.  IX:  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps. 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  OPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington.  DC  20426. 

Take  notice  that  Industry  Working 
Groups  1  and  2  made  a  filing  on 
November  3, 1993,  detailing  revisions  in 
the  capacity  release  data  sets  from  those 
proposed  in  the  Notice  of  Proposed 
Rulemaking  in  this  docket. 

These  revisions  will  be  discussed  at 
an  informal  Commission  conference 
being  held  on  November  17. 1993. 
begirming  at  10  a.m.,  at  the  Federal 
Energy  Regulatory  Commission,  Hearing 
Room  1,  810  First  Street  NE., 
Washington,  DC  20426.  Any  person 
desiring  to  submit  comments  on  this 
filing  should  file  an  original  and  14 
copies  of  such  comments  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426  on  or  before 
November  19, 1993. 
Lois  D.  Cubell. 
Secretary. 

[FR  Doc.  93-28257  Filed  11-16-93;  8:45  ami 
BU.UNO  cooE  tni-ci-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-4802-0] 

Open  Meeting  of  the  Architectural  and 
Industrial  (AIM)  Maintenance  Coatings 
Negotiated  Rulemaking  Advisory 
Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Meeting. 

SUMMARY:  The  AIM  Negotiated 
Rulemaking  Advisory  Committee  will 
meet  in  Washington,  E)C  to  attempt  to 
reach  consensus  that  can  be  used  as  the 
basis  of  a  proposed  rule. 
DATES:  The  meeting  will  take  place  on 
December  9  and  10.  On  December  9. 
we'll  start  at  9  a.m.  and  run  until 
completion.  On  December  10,  we'll  start 
at  8:30  a.m.  and  end  by  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Georgetown  Conference  Center, 
3800  Reservoir  Road,  Washington,  DC. 
(202) 687-3232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  rule  should 
call  Bruce  Madariaga  of  EPA's  Office  of 
Air  Quality  Planning  and  Standards  at 
919-541-5290.  Persons  needing  further 
information  on  meeting  logistics  should 
call  Barbara  Stinson  the  Committee  Co- 
chair  at  303-468-5822. 

Dated:  November  12. 1993. 

Chris  Kirtz. 

Director,  Consensus  and  Dispute  Resolution 
Program. 

[FR  Doc.  93-28264  Filed  11-16-93;  8:45  am] 
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40CFRCh.l 
FRL-4803-6] 

Public  Meeting  of  the  Hazardous  Waste 
Manifest  Rulemaidng  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Public  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  we  are  giving 
notice  of  the  final  public  meeting  of  the 
Hazardous  Waste  Manifest  Rulemaking 
Committee.  The  meeting  is  open  to  the 
public  without  advance  registration. 

The  purpose  of  the  meeting  is  to 
complete  work  on  revising  the  uniform 
national  hazardous  waste  manifiest  form 
and  rule.  The  committee  reached 
consensus  on  most  of  the  outstanding 
issues  at  its  September,  1993  meeting. 
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Among  the  issues  the  committee  will 
address  at  this  meeting  are:  Whether  or 
not  to  have  continuation  pages  and 
waste  handling  codes.  The  Committee 
will  also  discuss  the  preamble  to  the 
rule  and  the  final  committee  agreement 
document. 

DATES:  The  Committee  meeting  will  be 
held  on  December  2.  fix)m  10  a.m.  to  6 
p.m..  and  on  December  3. 1993  from 
8:30  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Resolve-World  Wildlife.  1250  Twenty- 
fourth  Street.  NW.,  Fifth  Floor, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Rick  Westlund. 
Regulatory  Management  Division, 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 
(202)  260-2745.  Persons  needing  further 
information  on  procedural  or  logistical 
matters  should  call  the  Committee's 
facilitator.  Suzanne  Orenstein,  Resolve. 
1250  24th  Street,  NW..  suite  500. 
Washington.  DC  20037.  (202)  778-9533. 

Dated:  November  15. 1993. 
Deborah  S.  Dalton. 

Deputy  Director.  EPA  Consensus  and  Dispute 
Resolution  Program.  Office  of  Regulatory 
Management  and  Evaluation. 
[PR  Doc  93-28448  Filed  11-16-93;  8:45  am) 


40  CFR  Part  180 

[OPP-a00310:  FRL-4159-0] 
RIN  207(MVB7B 

Ronnel;  Revocation  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA).  ^ 

ACnON:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
revoke  the  tolerances  for  residues  of  the 
pesticide  ronnel  (O.O-dimethyl  0-(2.4.5- 
trichlorophenyl)  phosphorothioate). 
including  its  2.4.5-trichlorophenyl- 
containing  metabolites,  in  or  on  all  raw 
agricultural  commodities.  EPA  is 
proposing  this  action  because  all 
registered  uses  of  ronnel  on  these 
comraoditiiBS  have  been  canceled. 
Therefore,  there  is  no  need  to  maintain 
these  tolerances. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300310).  must  be  received  on  or  before 
December  17. 1993. 
ADDRESSES:  By  mail,  submit  comments 
to  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C).  Office  of  Pesticide 


Programs.  401  M  St..  SW..  Washington. 
DC  20460.  In  person,  deliver  comments 
to  rm.  1128,  Cr>'stal  Mall  #2, 1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any  or 
all  of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeff  Morris.  Special  Review  and 
Reregistration  Division  (7508W). 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch.  Crystal  Station 
#1.  3rd  Floor.  2800  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-308- 
8029. 

SUPPLEMENTARY  INFORMATION:  Ronnel  is 
an  insecticide  developed  to  control  a 
variety  of  pest  species.  Before  its 
cancellation,  over  100  hundred 
companies  had  registered  products 
containing  ronnel  as  the  active 
ingredient,  principally  for  the  control  of 
insects  on  livestock. 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA.  21  U.S.C  301  et  seq.) 
authorized  the  establishment  of 
tolerances  (maximum  legal  residue 
levels)  and  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities  pursuant  to 
section  408  (21  U.S.C.  346(a)).  Without 
such  tolerances  or  exemptions,  a  food 
containing  pesticide  residues  is 
considered  to  be  "adulterated"  under 
section  402  of  the  FFDCA  and  hence 
may  not  legally  be  moved  in  interstate 
commerce  (21  U.S.C  342).  To  establish 
a  tolerance  or  an  exemption  under 
section  408  of  the  FFDCA.  EPA  must 
make  a  finding  that  the  promulgation  of 
the  rule  would  "protect  the  public 
health"  (21  U.S.C  346a(b)).  For  a 
pesticide  to  be  sold  and  used  in  the 
production  of  a  food  crop  or  food 
animal,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA.  but  must  be  registered  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA.  7  U.S.C.  136  et 
seq.).  FIFRA  requires  the  registration  of 
pesticides  that  are  sold  and  distributed 
in  the  United  States. 

Dow  Chemical  Co..  the  sole 
manufacturer  of  ronnel,  ceased  all 


production  of  ronnel  in  1979  and  in 
1986  voluntarily  canceled  its  ronnel 
technical  registration.  Notice  of  this 
cancellation  was  published  in  the 
Federal  Register  of  January  22. 1986  (51 
FR  2953),  and  took  effect  on  February 
21. 1986.  EPA  allowed  existing  stocks  of 
ronnel  to  be  distributed,  sold,  and  used 
for  1  year  following  the  effective  date  of 
the  cancellation,  or  until  the  stocks  were 
exhausted.  Between  the  1986 
cancellation  and  January  22. 1991  (56 
FR  4992).  EPA  canceled  the  registrations 
held  by  registrants  other  than  Dow  for 
all  products  containing  ronnel  as  the 
active  ingredient.  There  are  currently  no 
EPA-registered  ronnel  products,  and 
EPA  does  not  believe  that  there  are  any 
existing  stocks  of  ronnel. 

Because  ronnel  is  no  longer  registered 
in  the  United  States  for  use  on  any  food 
or  animal  feed  crops,  and  a  tolerance  is 
generally  not  necessary  for  a  pesticide 
chemical  that  is  not  registered  for  a 
particular  food  use.  this  document 
proposes  the  revocation  of  tolerances 
established  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C  346a,  for  residues  of 
the  insecticide  ronnel  (0,OKlimethyl  O- 
(2,4,5-trichlorophenyl) 
phosphorothioate),  including  its  2,4,5- 
trichlorophenyl-containing  metabolites, 
in  or  on  the  commodities  listed  in  40 
CFR  180.177.  These  tolerances  are  as 
follows:  10  parts  per  million  (ppm)  in 
fat  of  cattle,  goats,  and  sheep;  4  ppm  in 
meat  and  meat  byproducts  of  cattle, 
goats,  and  sheep;  3  ppm  in  fat  of  hogs; 
2  ppm  in  meat  and  meat  byproducts  of 
hogs;  1.25  ppm  in  milk  fat  (reflecting 
negligible  residues  in  whole  milk);  0.5 
ppm  on  bananas  (of  which  residue,  zero 
shall  be  in  the  pulp  after  the  peel  is 
removed  and  discarded):  0.03  ppm  on 
eggs;  and  0.01  ppm  in  meat,  fat,  and 
meat  byproducts  of  poultry.  There  is  no 
anticipation  of  a  residue  problem  due  to 
environmental  contamination. 
Consequently,  no  action  levels  will  be 
recommended  to  replace  the  tolerances 
upon  their  revocation. 

Interested  porions  are  invited  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  received  by 
EPA  on  or  before  December  17, 1993. 
Comments  must  bear  a  notation 
indicating  the  document  control 
number.  Three  copies  of  the  comments 
should  be  submitted  to  either  location 
listed  under  ADDRESSES  above  in  this 
document.  Documents  considered  and 
relied  upon  by  EPA  in  reaching  its 
decision  and  all  written  comments  filed 
pursuant  to  this  document  will  be 
available  for  public  inspection  in  rm. 
1128.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202, 
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between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  public  holidays. 
Any  person  who  has  registered,  or  who 
has  submitted  an  application  for 
registration  of  ronnel  under  FIFRA,  may 
request  that  this  proposal  be  referred  to 
an  advisory  committee.  Such  a  request 
must  be  made  within  30  days  of  the 
publication  of  this  proposal.  To  satisfy 
requirements  for  analysis  specified  by 
Exe<;utive  Order  12866  and  the 
Regulatory  Flexibility  Act.  EPA  has 
analyzed  the  impacts  of  this  proposal. 
This  analysis  is  available  for  public 
inspection  in  rm.  1128  at  the  Virginia 
address  given  above. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Managment  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  seirlor  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
s.ifety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economy  significant ');  (2) 
creating  serious  inconsistenty  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  proposed  nde  is  not 
"significant"  and  is  therefore  not  subject 
to  OMB  review. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibilitv  Act  of 
1980  (Pub.  L  96-354.  94  Stat.  1164.  5 
U.S.C.  601  et  seq  ),  and  EPA  has 
determined  that  it  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  busine.sses. 
small  governments,  or  small 
organizations.  Accordingly,  I  certify  that 
this  proposed  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 


requirements  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  el  seq. 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated.  October  23.  1993. 

Victor  |.  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  18(>-{AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  D.S.C.  346a  and  371. 

$180,177    [Removed] 

2.  Section  180.177  Ronnel;  tolerances 
for  residues  is  removed. 

IFRDoc.  93-28285  Filed  11-16-93:  8;45  am) 
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40  CFR  Part  372 

(OPPTS-400073A;  FRL-4643-8] 

Glycol  Ethers  Category;  Toxic 
Chemicai  Release  Reporting; 
Community  Right-to-Know;  Notice  of 
Availability,  TechnicaJ  Amendment, 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
availability,  technical  amendment,  and 
extension  of  public  comment  period. 

SUMMARY:  In  the  Federal  Register  of  July 
6,  1993.  EPA  issued  a  proposed  rule  to 
redefine  the  glycol  ethers  category  on 
the  list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA).  In 
this  document,  EPA  is  announcing  the 
availability  of  two  additional  references 
included  in  the  public  docket  for  this 
proposal.  EPA  is  also  announcing  at  this 
time  a  change  in  the  original  proposed 
rule  language.  To  assure  that  the  public 
and  other  interested  parties  have 
sufficient  time  to  review  the  documents 
added  to  the  public  docket  (Docket 
Number  OPPTS-400073)  and  the 
revision  to  the  rule  language,  the 
comment  period  has  been  extended.  The 
original  comment  period  ended 
September  7. 1993. 


DATES:  Comments  must  be  received  by 
December  2, 1993. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Document  Control  Officer,  TSCA 
Nonconfidential  Information  Center 
(NCIC),  also  known  as  TSCA  Public 
Docket  Office.  7407.  Environmental 
Protection  Agency.  E-G99.  401  M  St.. 
SW..  Washington.  DC  20460.  Attn: 
Docket  Number  OPPTS-400073. 
Nonconfidenital  comments  and  the 
references  are  available  for  viewing  and 
photocopying  in  TSCA  NQC  from  8 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  TSCA  NQC  is  located  at  EPA 
Headquarters,  Rm.  E-G102,  401  M  St., 
SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 
Washington,  DC  20460,  Toll  free:  800- 
535-0202,  Toll  free  TDD:  800-553- 
7672. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  6,  1993  (58  FR 
36180).  EPA  issued  a  proposed  rule  to 
redefine  the  glycol  ethers  category  on 
the  list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  (EPCRA). 

This  proposed  redefinition  will 
change  the  current  definition  of  the 
glycol  ethers  category  to  exclude  the 
high  molecular  weight  glycol  ethers  that 
do  not.  in  EPA's  judgement,  meet  the 
criteria  set  out  in  EPCRA  section  313(d). 
The  proposed  definition  would  retain  in 
the  category  all  glycol  ethers  that  are 
known  to  or  may  be  reasonably 
anticipated  to  cau.se  adverse  human 
health  and/or  environmental  effects, 
and  those  for  which  there  is  insufficient 
evidence  to  establish  any  of  the  section 
313(d)  criteria.  The  proposed 
redefinition  of  the  glycol  ethers  category 
is  based  on  EPA's  review  of  available 
human  heahh  data  on  low  molecular 
weight  glycol  ethers.  EPA  believes  that 
the  category  can  be  redefined  to  exclude 
the  high  molecular  weight  glycol  ethers. 
The  Agency  al.so  believes  it  may  be 
appropriate  to  further  narrow  the 
definition  beyond  this  exclusion  of 
surfactants.  However,  based  on  current 
data  EPA  is  not  able  to  establish  a 
molecular  "size"  or  weight  below  which 
there  are  no  concerns  for  adverse  effects 
on  human  health. 

In  the  proposed  rule,  the  proposed 
definition  of  the  glycol  ethers  category 
was  incorrectly  defined  in  the  preamble 
at  page  36181,  third  column,  and  in  the 
table  to  §  372.65  as  follows: 

In  the  preamble: 
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n  *  1.  2.  or  3 

R  =  alkyl  Ci  or  less  or  R  =  phenyl  or  alkyi 
substituted  phenyl 
R-  =  H  or  alkyl  C7  or  less 
or  carfooxylic  acid  ester  (for  example, 
acetate). 

sulfote, 
phosphate, 
nitrate,  or  j 

sulfonate. 
In  the  regulatory  text: 
Glycol  Ethers 

R  -  (OCHjCHjl,  -  OR 
Where: 
n  3  1.2.  or  3 

R  a  alkyl  C7  or  less  or  R  =  phenyl  or  alkyl 
substituted  phenyl 
R'  «=  H  or  alkyl  C7  or  less 
or  cartioxylic  acid  ester 
sulfate 
phosphate  ~ 
nitrate 
sulfonate. 
The  correct  deHnition  is: 
Glycol  Ethers 

R  -  (OCH1CH2),  -  OR' 
Where: 
n  =  1.  2,  or3 

R  B  alkyl  C7  or  less  or  R  =  phenyl  or  alkyl 
substituted  phenyl 
R' «  H  or  alkyl  C7  or  less 
or  OR'  =  cariioxylic  acid  ester, 
sulfate, 
phosphate, 
nitrate,  or 
sulfonate. 
Additionally.  EPA  inadvertently 
omitted  from  the  public  docket  two 
documents  that  were  used  in  support  of 
the  proposed  rule.  Therefore,  the 
following  references  have  been  added  to 
public  docket  lOPPTS-400073]: 

(1)  Baker  and  Hostetler.  February  13. 
1991.  Letter  to  Maria  Doa  concerning 
additional  information  on  the  glycol 
ethers  category. 

(2)  Foster,  et  al.  Toxicology.  43  (1987) 
17-30.  Comparison  of  the  in  vivo  and  in 
vitro  testicular  effects  produced  by 
methoxy-.  ethoxy-,  and  n-bufoxy  acetic 
acids  in  the  rat. 

Accordingly,  EPA  is  amending  the 
proposed  rule  of  July  6. 1993  (58  FR 
36180).  to  revise  the  definition  of  the 
glycol  ethers  category. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  November  9. 1993. 
Lyna  R.  Goldman. 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  the  proposed  amendment 
to  40  CFR  372.65(c).  published  at  58  FR 
36180,  July  6. 1993.  is  amended  as 
follows: 


PART  372-{AMENOED] 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.SC.  11013  and  11028. 

2.  In  §  372.65(c).  the  proposed 
definition  for  the  glycol  ethers  category, 
published  at  page  36183.  is  correctly 
revised  to  read  as  follows: 

§372.65    Ctiemicai*  and  chemical 
categories  to  wlilch  ttie  part  applies. 


(c) 


Category  Name 

Effective 
Date 

•             •             » 

Glycol  Ettiers 

• 

1/1/94 

R  -  (OCHjCMj),  -  OR- 

Wtiere: 

n-  1.2.  or  3 

R  -  aMcyt  C7  or  less 

or  R  -  phenyl  or  aJkyI  sut>- 

stituted  phenyl 

R-  -  H  or  alkyl  G7  or  less 

or  OR-  -  caitooxylic  ac»d 

ester. 

sulfate, 

phosphate. 

nitrate,  or 

suWooate 

*       .       *              • 

*                             • 

(FR  Doc.  93-28284  Filed  11-16-93;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  aiKl  Atmospheric 
Administration 

50  CFR  Parts  611  and  672 

Pocket  Na  931199-3299;  1.0. 11019381 

Foreign  Fishhtg;  Groundfish  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  1994  initial 
specifications  of  groundfish  and 
associated  management  measures; 
request  for  comments. 


SUMMARY:  NMFS  proposes  initial 
harvest  specifications  of  groundfish  and 
associated  management  measures  in  the 
Gulf  of  Alaska  (GOA)  for  the  1994 
fishing  year.  This  action  is  necessary  to 
carry  out  management  objectives 
contained  in  the  Fishery  Management 


Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP). 

DATES:  Comments  must  be  received  by 
December  10. 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division.  Alaska  Region. 
National  Marine  Fisheries  Service.  P.O. 
Box  21668,  Juneau.  AK  99802-1668. 
The  preliminary  Stock  Assessment  and 
Fishery  Evaluation  Report,  dated 
September  1993.  is  available  from  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage 
AK  99510. 

FOR  FURTHER  MFOMIATtON  CONTACT: 
Jessica  A.  Gharreft,  Fishery  Management 
Biologist,  NMFS.  (907)  586-7230. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  of  the  GOA  are  managed  by  the 
Secretary  of  Commerce  (Secretary) 
according  to  the  FMP.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP  is 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fisheries  at  50  CFR  part  672. 
General  regulations  that  also  pertain  to 
the  U.S.  fisheries  appear  at  50  CFR  part 
620. 

This  action  is  published  under 
authority  of  those  regulations.  It 
proposes  for  the  1994  fishing  year:  (1) 
Specifications  of  total  allowable  catch 
(TAG)  for  each  groundfish  target  species 
category  in  the  GOA  and 
apportionments  thereof  among  domestic 
annual  processing  (DAP),  joint  venture 
processing  (JVP).  total  allowable  Ipvel  of 
foreign  fishing  (TALFF).  and  reserves; 

(2)  apportionments  of  reserves  to  DAP; 

(3)  apportionments  of  the  sablefish  TAG 
to  users  of  hook-and-line  trawl  gear.  (4) 
apportionments  of  pollock  TAG;  (5) 
apportionments  of  Pacific  cod  TAG;  (6) 
apportionments  of  Atka  mackerel  and 
"other  species"  TAG;  (7)  halibut  PSC 
limits;  and,  (8)  seasonal  allocations  of 
the  halibut  PSC  limits.  NMFS  also 
announces  interim  groundfish 
specifications  that  are  in  effect  January 
1. 1994,  until  superseded,  the  opening 
date  of  the  directed  fishery  for  sablefish 
for  hook-and-line  gear,  and  closures  to 
directed  fishing.  A  discussion  of  each  of 
these  measLues  follows. 
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J.  Imposed  Establishment  of  TACs  and 
Apportionments  Thereof  Among  DAP, 
JVP.  TALFF,  and  Reserves 

Under  §  672.20(c)(l)(ii).  NMFS.  after 
consultation  with  the  Council, 
publishes  in  the  Federal  Register 
proposed  specincations  of  annual  TACs 
and  interim  harvest  limits.  These 
proposed  specifications  indicate 
apportionments  of  TACs  among  DAP, 
JVP.  reserves,  and  TALFF  for  each  target 
species  and  the  "other  species" 
category.  The  sum  of  the  TACs  for  all 
species  must  fall  within  the  combined 
optimum  yield  (OY)  range,  of  116,000- 
800.000  metric  tons  (mt).  established  for 
these  species.  Comments  on  the 
proposed  1994  specifications  are  invited 
from  the  public  through  December  10. 
1993.  After  again  consulting  with  the 
Council,  NMFS  will  publish  final  TACs 
and  apportionments  for  the  1994  fishing 
year  in  the  Federal  Register. 

Species  TACs  are  apportioned 
initially  among  DAP,  JVP,  TALFF,  and 
reserves  under  §  611.92(c)(1)  and 
§  672.20(a)(2).  DAP  amounts  are 
intended  for  harvest  by  U.S.  fishermen 
for  delivery  and  sale  to  U.S.  processors. 
JVP  amounts  are  intended  for  joint 
ventures  in  which  U.S.  fishermen 
deliver  their  catches  to  foreign 
processors  at  sea.  TALFF  amounts  are 
intended  for  harvest  by  foreign 
fishermen.  Existing  harvesting  and 
processing  capacity  of  the  U.S.  industry 
is  capable  of  utilizing  the  entire  1994 
TAC  specification  for  GOA  groundfish. 
Therefore,  the  Council  recommended 
that  DAP  equal  TAC  for  each  species 
category,  resulting  in  no  proposed 
amounts  of  TALFF  or  JVP  for  the  1994 
fishing  year. 

The  reserves  for  the  GOA  are  20 
percent  of  the  TACs  for  pollock,  Pacific 
cod,  flatfish  target  species  categories, 
and  "other  species."  If  necessary,  these 
reserve  amounts  may  be  set  aside  for 
possible  apportionment  to  DAP  and/or 
to  JVP  if  the  initial  apportionments 
prove  inadequate.  Reserves  that  are  not 
apportioned  to  DAP  or  JVP  may  be 
reapportioned  to  TALFF.  Given  that  the 
GOA  groundfish  TACs  have  been  fully 
utilized  by  DAP  since  1987,  NMFS  has 
reapportioned  all  the  reserves  to  DAP 
effective  on  January  1  for  the  preceding 
6  years,  including  1993. 

The  Council  met  during  September 
21-26. 1993.  to  review  scientific 
information  concerning  groundfish 
stocks.  The  preliminary  Stock 
Assessment  and  Fishery  Evaluation 
Report  (SAFE),  dated  September  1993. 
prepared  and  presented  to  the  Council 
by  the  GOA  Plan  Team  (Plan  Team), 
summarizes  the  best  available  scientific 
information.  At  this  time,  the  September 


1993  SAFE  report  information  is  largely 
unchanged  from  that  used  to  manage  the 
groundfish  fisheries  in  the  GOA  during 
1993.  except  for  a  decrease  in  pollock 
and  Pacific  cod  biomass,  and  new 
biomass  estimates  for  Atka  mackerel 
and  for  three  species  in  the  demersal 
shelf  rockfish  (DSR)  complex. 
Additional  information  from  the  1993 
triennial  trawl  survey  is  anticipated  to 
be  incorporated  in  the  final  1993  SAFE 
report,  to  be  released  in  November  1993 
for  review  by  the  Council,  Scientific  and 
Statistical  Committee  (SSC),  and 
Advisory  Panel  (AP)  in  December. 
Except  for  pollock.  Pacific  ocean  perch 
(POP),  DSR,  and  Atka  mackerel,  changes 
in  information  concerning  stock 
abundance  and  trends  relative  to  the 

1993  fishing  year  result  from  new 
analyses  of  existing  data  as  updated 
with  recent  commercial  catch 
information. 

For  pollock,  updated  information 
about  exploitable  biomass  and  the 
acceptable  biological  catch  (ABC)  in  the 
combined  Western  and  Central  GOA 
(W/C  GOA)  are  derived  from  the  1993 
spring  hydroacoustic  survey  in  Shelikof 
Strait,  new  egg  production  estimates  of 
spawning  biomass.  estimates  of  catch-at- 
age  from  the  1992  fishery,  length 
frequency  data  from  the  1992-1993 
hydroacoustic  surveys  and  from  the 
commercial  fishery,  and  updated  catch 
and  discard  estimates.  Following  a 
discussion  of  stock  synthesis  model  and 
risk  assessment,  the  Plan  Team 
recommended  a  W/C  GOA  ABC  of 
172,000  mt  but  recommended  that  the 

1994  pollock  TAC  should  be  lower  than 
the  ABC  to  address  the  following 
concerns:  (1)  Although  the  1994 
projected  pollock  biomass  is  considered 
healthy,  stock  biomass  is  in  a  declining 
trend,  which  began  in  1983;  (2)  the 
optimal  fishing  mortality  rate  derived 
from  the  current  model  spawning 
pollock  biomass  is  projected  to 
approach  historic  lows  by  1995;  and.  (3) 
the  current  biomass  is  supported  by  a 
single  strong  year  dass  (1988)  with  no 
signs  of  more  recent  strong  year  classes. 
In  consideration  of  these  factors  and 
overall  concerns  for  the  GOA  ecosystem, 
the  SSC  could  not  support  an  increase 
to  the  ABC  above  the  value  obtained 
from  using  the  fishing  exploitation  rate 
used  during  the  past  several  years, 
78,000  mt.  The  SSC  concurred  in  the 
Plan  Team's  estimated  biomass  increase 
projected  for  the  Eastern  GOA,  but 
recommended  reducing  the  Plan  Team's 
recommended  ABC  (12,250  mt)  to  5,550 
mt,  consistent  with  proportionate 
decreases  recommended  by  the  SSC  for 
the  W/C  GOA.  The  Council  adopted  the 
SSC's  recommendation  of  an  ABC. 


For  Pacific  cod,  the  status  of  stocks 
analysis  presented  in  the  SAFE  report 
was  updated  with  catch  and  discard 
data.  The  analysis  results  in  a  1994 
biomass  estimate  of  294,000  mt,  lower 
than  the  324,000  mt  established  for 
1993.  The  Council  adopted  the  Plan 
Team's  and  SSC's  recommendation  of 
52.700  mt  for  the  1994  Pacific  cod  ABC. 
which  is  a  4.000  mt  decrease  from  the 
1993  ABC  level  (56.700  mt). 

No  new  analyses  were  presented  for 
flatfishes.  However,  the  Plan  Team 
recommended  that  rex  sole  be  removed 
from  deep  water  flatfish  and  established 
as  a  separate  target  species  to  provide 
flexibility  in  managing  rockfish  bycatch. 
With  the  exception  of  subtracting  the 
ABC  for  rex  sole  from  the  1993  ABC 
specified  for  the  deep  water  flatfish 
complex,  ABCs  for  flatfish  groups  did 
not  change  from  those  in  the  November 
1992  SAFE. 

For  POP,  the  preliminary  biomass 
assessment  for  1994  had  only  minor 
differences  from  that  used  to  manage 
POP  in  1993.  The  1994  assessment  uses 
spawn-recruit  data  generated  by  a  stock 
synthesis  model  to  derive  an  optimal 
fishing  mortality  rate  (0.08)  and  target 
female  spawner  biomass  (150,000  mt), 
estimates  of  Fmsy  and  Bmsy. 
respectively.  The  optimal  fishing 
mortality  rate  was  then  adjusted  by  the 
ratio  of  current  spawner  biomass/ target 
spawner  biomass  and  the  resultant 
exploitation  rate  was  used  to  arrive  at  an 
ABC  for  POP  of  3.378  mt  (rounded  to 
3,380  mt).  At  its  September  1993 
meeting,  the  Council  also  recommended 
that  overfishing  levels  for  POP  be 
established  by  regulatory  area  as  a 
means  to  control  POP  mortality  in  the 
Central  Regulatory  Area,  where  bycatch 
needs  in  existing  fisheries  exceed 
available  POP  ABC. 

For  1994,  the  Plan  Team  did  not 
recommend  separation  of  the  black 
rockfish  from  the  pelagic  shelf  rockfish 
complex  as  in  1993.  In  addition  to  a  lack 
of  information  on  which  to  base  biomass 
and  ABC  estimates,  the  1993  black 
rockfish  catch  appears  to  have  fallen 
dramatically  from  that  of  recent  years, 
alleviating  the  need  to  provide 
immediate  additional  protection  for  this 
species. 

For  DSR,  new  biomass  estimates  were 
presented  for  quillback,  rosethom,  and 
tiger  rockfish.  In  past  years,  the  ABC  for 
DSR  was  based  on  the  natural  mortality 
and  biomass  of  yelloweye  rockfish,  but 
for  1994  the  basis  for  determining  DSR 
ABC  was  expanded  to  account  for  the 
proportion  of  catch  of  other  species  in 
the  complex.  The  overfishing  level  for 
DSR  remains  based  solely  on  yelloweye 
rockfish. 
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Atka  mackerel  occurs  primarily  in  the 
Western  Regulatory  Area  and  is 
currently  part  of  the  "other  species" 
complex.  A  recently-developed  target 
fishery  or  Atka  mackerel  in  the  Western 
Regulatory  Area  preempted  fishing 
activities  for  this  category  in  other  GOA 
areas  and  prompted  separate  TAG 
specifications  for  "other  species"  for  the 
three  regulatory  areas  for  1993. 
Amendment  31.  approved  on  October 
•  18. 1993.  establishes  a  separate  target 
category  for  Atka  mackerel  beginning 
with  the  1994  fishing  year.  In 


anticipation  of  such  approval,  the  SSC 
AP,  and  Council  made  preliminary  1994 
recommendations  of  overfishing  and 
ABC  for  Atka  mackerel.  These 
recommendations  are  based  on  a  new 
biomass  assessment  for  Atka  mackerel 
presented  in  the  Amendment  31 
Environmental  Assessment  and  to  the 
Plan  Team.  SSC.  AP.  and  Council  in 
September  1993.  This  assessment  is 
based  on  the  1990  trawl  survey  and  a 
ratio  of  ABC/biomass  similar  to  that 
recommended  for  the  Aleutian  Islands 
subarea  (0.15).  Because  Atka  mackerel  is 


established  as  a  separate  target  species, 
it  is  no  longer  necessary  to  establish 
separate  TACs  for  "other  species"  for 
the  three  regulatory  areas.  Therefore. 
NMFS  proposes  applying  a  GOA-wide 
TAG  for  "other  species"  in  1994. 

The  Council  considered  information 
in  the  SAFE  report,  recommendations 
from  its  SSC  and  its  AP,  as  well  as 
public  testimony.  The  Council  then 
proposed  the  ABGs  as  recommended  by 
the  SSC  and  the  TACs  as  recommended 
by  the  AP.  Each  of  these  TAG 
specifications  is  shown  in  Table  1. 


Table  i.-Preuminary  1994  ABCs.  Proposed  TACs,  One-Fourth  TACs  and  DAPs  of  Groundfkh  iM^mr 

TONS)  FOR  THE  WESTERN/CENTRAL  (W/C).  WESTERN  (W),  CENTRAL  (C)    AND  EASTERN^E)  REGU^^^^^ 
AND  IN  THE  WEST  YAKUTAT  (WYK).  SOUTHEAST  OUTSIDE  (SEO),  AND  GuCf-Ze  (GrSliTm^TsT^^^^ 
AUSKA.  AMOUNTS  SPECIFIED  AS  JOINT  VENTURE  PROCESSING  (JVP)  AND  TOTAL  Au^OWABLrLlvE^^ 
T^^aSS^^ED  TO  Da'T''  '°  ^'  ^'"^  ^'^  ^''  '"^  ^"^^^  '^  rirTAB^f  rTse'vSTrE^r'^^^^^^ 


Species 


Poaock:2 

StKimagin  .... 

Chiriko» 

Kodiak  .._.._. 
Subtotal 
Subtotal 


Total 


Pacific  cod:  3 

instwra 

Offshore  ... 

Inshore 

Offshore  „ 

Inshore 

Offshore  „. 


SutJtotal 

Subtotal 


1 1      Totrt  „.. 
Flatfish  4  Xdeepwtter) 


Area' 


Total 


Rex  sole* 


Total 

Flathead  sole 

Total 

Flatfish  &  (shallow  water) 


Total.. 
Arrowtooth  flounder 


(61) 
(62) 
(63) 

W/C 

E 


W 

w 
c 
c 

E 
E 
W 

c 

E 


w 

0 

E 


W 

c 

E 


W 

c 

E 


W 

c 

E 


W 
0 

E 


ABC 


16.930 
18.250 
42.820 
78,000 
5.550 


83.550 


17.400 

32.700 

2.600 


TAC-DAP 


16.930 
18.250 
42.820 
78,000 
5.550 


83,550 


15.660 
1.740 

29.430 

3270 

2.340 

260 

17,400 

32,700 
2,600 


52,700 


740 

20.680 

4.990 


26.410 


1,280 

14,900 

2.940 


19.120 


12,580 

31.830 

5.040 


49.450 


27,480 

21,260 

1.740 


50.480 


38.880 

253.330 

29.080 


52,700 


500 

8,000 

500 


9.000 


V* 
TAC-DAP 


4.232 

4,563 

10.705 

19.500 

1,387 


20,887 


3.915 
435 

7,357 

818 

585 

65 

4,350 

8.175 
650 


13,175 


125 

2.000 

125 


2250 


500 

7,000 

500 


8,000 


2,000 
5.000 
3.000 


10.000 


4.500 

10,000 

1,740 


16240 


5,000 

20,000 

5.000 


125 

1.750 

125 


2.000 


500 

1250 

750 


2.500 


1.125 

2,500 

435 


4,060 


1250 
5.000 
1,250 
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Table  l.— Preuminary  1994  ABCs.  Proposed  TACs.  One-Fourth  TACs  and  DAPs  of  Groundfish  (Metric 
TONS)  for  the  Western/Central  (W/C).  Western  (W).  Central  (C).  and  Eastern  (E)  Regulatory  Areas 

AND  IN  THE  WEST  YAKUTAT  (WYK),  SOUTHEAST  OUTSIDE  (SEO).  AND  GULF-WlDE  (GW)  DISTRICTS  OF  THE  GULF  OF 

Alaska.  Amounts  Specified  As  Joint  Venture  Processing  (JVP)  and  Total  Allowable  Level  of  Foreign 
Fishing  (TALFF)  Are  Proposed  To  Be  Zero  and  Are  Not  Shown  in  This  Table.  Reserves  Are  Proposed 
To  Be  Apportioned  to  DAP— Continued 


Species 


Total 


Sabiefisho 


Total 


Pacific  ocean  perch ' 


Area^ 


Total 


Short  raker/rougheye" 


Total 


Ottier  rocMish  Helvetica  *  >o  •  ■ 


Total .. 

Northern  rockfish '» 


Total 


Pelagic  shelf  rocklish  "  . 


Total 


Demersal  sheM  rocKfish  " 

Thomyhead  rockfish 

Atka  mackerel  '* 

Other  species  '*  „ 


Grand  total  ^5 


W 

c 

WYK 
SEO 


W 
C 

E 


W 
C 

E 


W 
C 

E 


W 
C 

E 


W 
C 

E 


SEO 
GW 
GW 
GW 


ABC 


321.290 


2.030 
9.610 
3.830 
5.430 


20.900 


760 

950 

1.670 


3.380 


100 

1.290 

570 


1.960 


330 
1.640 
6.330 


8.300 


1.000 

4.720 

40 


5.760 


1.010 
4.460 
1.280 


6.740 


943 
1.180 
4.800 

•N/A 


656.963 


TAC-DAP 


30.000 


2.030 
9.610 
3.830 
5.430 


20.900 


341 

949 

1.270 


2,560 


90 

1.161 

513 


1.764 


214 
1.064 
4.105 


5.383 


1.000 

4.720 

40 


5.760 


1,010 
4,450 
1.280 


6.740 


800 

1.062 

4.800 

12.963 


272.222 


TAC-DAP 


7.500 


508 
2.402 

958 
1.357 


5.225 


85 
238 
317 


640 


23 
290 
128 


441 


54 
266 

1.026 


1.346 


250 

1.180 

10 


1.440 


253 

1.112 
320 


1.685 


200 

265 

1.200 

3,241 


68.055 


'Not  available. 

I  ^1^^^  ^  definitiorw  of  regulatory  area,  regulatory  district,  and  statistical  area 

^Polkx*  IS  apportioned  to  three  statistical  areas  m  the  combined  Western/Central  Reauiatorv  Area  fTahla  '\\  narh  ni  whirh  ic  f..rtK<>r  wiwi,i^ 

5"5Sf£^.!!fJ*!r^"l?®^^  Dover  sole  and  Greenland  turtwt.  Rex  sole  is  a  separate  target  species  beginnina  virith  the  1994  fishina  vear 

'"Pacjftc  ocean  perch"  means  Sebasles  alutus. 

I  l!!S^^!^Sl!i^^^'f:*l^^^"  "^^  ?f^rJ^  ^^^  (shortraker)  and  S.  aleutianus  (rougheye). 

^«lPr^i22rl!?'*  ^^^  Sebastes  aurora  (aurora).  S.  melarwstorms  (Wackgill).  S.  paucispinis  (bocaccio)    S   aoodei  (ch.ho*wwi    <? 
(yeliovI^Sljth^^  brev«prn«  (sitvergrey).  S.  df>loproa  (spWnose)  S.  sax^Ja  (stripetail)  S.  miniatus  (vermilion),  and  S    reedi 


'2  Twrthemrockfishrneans  Se6astespo/ysp*n(s. 
'^Pelagic  shelf  rockfish"  includes  Setast^  malanops  (Wack). 
(yonowtdif). 


S.  mystinus  (blue).  S.  ciliatus  (dusky).  S.  entomelas  (widow),  and  S.  Oavidus 
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'5The  total  ABC  reflects  the  sum  ot  tt^ABCs  for^target  ^^     ine  i «^^  oi  target  speaes. 


The  sum  of  the  TACs  proposed  by  the 
Council,  including  a  separate  TAG  for 
Atka  mackerel  and  resultant 
adjustments  to  the  "other  species" 
category,  is  272.222  mt.  which  is  89 
percent  of  the  sum  of  TACs  for  1993  and 
which  falls  within  the  OY  range 
specified  by  the  FMP.  In  many  cases, 
the  proposed  1994  TAC  specification  for 
a  target  species  category  is  the  same  as 
the  final  1993  initial  TAC  specification. 
Target  species  with  proposed  TACs 
equal  to  those  in  1993  are  flathead  sole, 
shallow  water  flatfish,  arrowtooth 
flounder,  sablefish,  and  all  rockfishes 
including  thomyhead  rockfish.  Target 
•  species  for  which  recommended  TACs 
are  lower  than  in  previous  years  are 
pollock.  Pacific  cod,  and  deep  water 
flatfish,  including  rex  sole.  For  pollock, 
1994  recommended  TACs  for  the  W/C 
GOA  are  substantially  lower  than  those 
adopted  in  1993.  A  decrease  in  pollock 
biomass  and  ABC  estimates  prompted 
recommendation  of  1994  TACs 
equalling  70  percent  of  1993  TACs. 
Only  the  TAC  for  pollock  in  the  Eastern 
Regulatory  Area  was  recommended  to 
be  higher  than  in  1993.  In  the  Eastern 
Regulatory  Area,  analysis  of  trawl 
survey  data  resulted  in  an  increased 
biomass  estimate  and  a  greater  than  60 
percent  increase  over  the  1993  TAC. 
Proposed  TAC  amounts  for  other 
species  remain  unchanged  from  1993 
levels  except  for  Pacific  cod.  deep  water 
flatfish,  and  Atka  mackerel.  Continued 
decline  in  Pacific  cod  stock  abundance 
resulted  in  a  recommended  decrease  in 
the  1994  TACs:  the  total  proposed  1994 
GOA  TAC  is  lower  than  the  1993  ABC, 
TAC,  and  catch.  Flatfish  TACs  adopted 
in  recent  years  have  been  substantially 
lower  than  ABCs  due  both  to  limited 
demand  and  because  harvests  have  been 
controlled  by  halibut  bycatch  mortality 
restrictions.  For  1994.  the  Council 
recommended  that  rex  sole  be 
established  as  a  separate  target  species, 
because  the  principal  target  species,  rex 
and  Dover  sole,  experience  different 
bycatch  rates  of  POP,  which  could  then 
be  more  effectively  managed.  The  sum 
of  the  rex  sole  and  remaining  deep 
water  flatfish  TACs  is  17.000  mt. 
slightly  lower  than  the  19,740  mt 
specified  for  1993.  For  POP,  the  Council 
recommended  a  preliminary  1994  TAC, 
of  2,560  mt,  the  same  as  that  specified 
by  the  Secretary  for  1993  after  the  April 
1993  Council  meeting.  In  a  separate  but 
related  action,  the  Council  adopted  a 
rebuilding  policy  for  POP  under 
proposed  Amendment  32  to  the  FMP.  If 


approved,  that  amendment  would 
establish  the  method  for  calculating  the 
annual  POP  TAC  in  the  FMP.  Although 
the  amendment  would  not  be  effective 
until  some  time  during  the  1994  fishing 
year,  the  TAC  implicit  in  the  Council's 

Preferred  alternative  would  presumably 
9  reflected  in  the  December  Council 
TAC  recommendation.  A 
recommendation  to  apply  the 
overfishing  definition  for  POP  by 
regulatory  area  is  anticipated  to  promote 
uniform  rebuilding  rates  and  limit  POP 
mortality  by  curtailing  fishing  activities 
in  the  Central  Regulatory  Area  in  1994. 

For  Atka  mackerel,  the  Council 
recommended  a  preliminary  1994  TAC 
equal  to  the  recommended  ABC  of  4,800 
mt.  Creation  of  this  new  target  species 
aho  results  in  an  increase  of  the  TAC  for 
"other  Species"  category,  which  is 
designated  as  5  percent  of  the  TACs  of 
target  species.  At  the  December  1993 
Council  meeting,  the  Council  will  make 
final  recommendations  for  1994  initial 
groundfish  TACs. 

NMFS  has  reviewed  the  Council's 
recommendations  for  TAC 
specifications  and  apportionments  and 
hereby  proposes  these  specifications 
under  §672.20(c}(l)(ii)(A).  Public 
comment  and  new  information  may  be 
forthcoming  that  could  cause  the 
Council  to  change  its  recommendations 
at  its  December  1993  meeting. 

2.  Proposed  Apportionment  of  Reserves 
to  DAP 

Regulations  implementing  the  FMP 
require  20  percent  of  each  TAC  for 
pollock.  Pacific  cod,  flatfish  species, 
and  the  "other  species"  category  be  set 
aside  in  reserves  for  possible 
apportionment  at  a  later  date 
(§672.20(a)(2)(ii)).  Consistent  with 
(§672.20(aK2)(iii),  NMFS  is  proposing 
to  apportion  the  1994  reserves  for  each 
of  the  four  species  categories  to  DAP. 
anticipating  that  domestic  harvesters 
and  processors  have  established  markets 
for  these  species  and  should  be 
provided  the  opportunity  to  realize 
revenues  from  the  harvest  of  the  full 
DAP  amounts  so  specified. 
Specifications  of  DAP  shown  in  Table  1 
reflect  apportioned  reserves. 

3.  Proposed  Apportionment  of  the 
Sablefish  TACs  to  Users  ofHook-and- 
Line  and  Trawl  Gear 

Under  §  672.24(c),  sablefish  TACs  for 
each  of  the  regulatory  areas  and  districts 
are  assigned  to  hook-and-line  and  trawl 
gear.  In  the  Central  and  Western 
Regulatory  Areas,  hook-and-line  gear  is 


assigned  80  percent  of  the  TACs  and  20 
percent  is  assigned  to  trawl  gear.  In  the 
Eastern  Regulatory  Area,  95  percent  of 
the  TAC  is  assigned  to  hook-and-line 
gear  and  5  percent  is  assigned  to  trawl 
gear.  The  trawl  gear  allocation  in  the 
Eastern  Regulatory  Area  may  only  be 
used  as  bycatch  to  support  directed 
fisheries  for  other  target  species. 
Sablefish  caught  in  the  GOA  with  gear 
other  than  hook-and-line  or  trawl  must 
be  treated  as  prohibited  species  and  may 
not  be  retained.  Table  2  shows  the 
assignments  of  the  proposed  1994 
sablefish  TACs  between  hook-and-line 
and  trawl  gears. 

Table  2.— Proposed  1994  Sable- 
fish TAC  Specifications  in  the 
Gulf  of  Alaska  and  Assignments 
Thereof  to  Hook-and-Une  and 
Trawl  Gear.  Values  Are  in  Met- 
ric Tons. 


Area/Distict 

TAC 

Hook- 
and- 
line 

share 

Trawl 
share 

Western 

Central  

Eastem: 

WestYakutat 

Southeast 
Outside  

2,030 
9,610 

3,830 

5,430 

1,624 
7.688 

3.638 

5.158 

406 
1.922 

192 

272 

Total 

20,900 

18.108 

2.792 

4.  Proposed  Apportionments  of  Pollock 
TAC 

In  the  GOA,  pollock  is  apportioned  by 
area  and  season.  These  amounts  are 
further  apportioned  between  inshore 
and  offshore  components.  Regulations  at 
§672.20(a)(2)(iv)  require  that  the  TAC 
for  pollock  in  the  combined  VV/C  GOA 
be  apportioned  among  statistical  areas 
Shumagin  (61).  Chirikof  (62).  and 
Kodiak  (63)  in  proportion  to  known 
distribution  of  the  pollock  biomass.  This 
measure  was  intended  to  provide  spatial 
distribution  of  the  pollock  harvest  as  a 
sea  lion  protection  measure.  Each 
statistical  area  apportionment  is  further 
divided  equally  into  the  four  calendar 
quarters.  Within  any  fishing  year,  any 
unharvested  amount  of  any  quarterly 
allowance  of  pollock  TAC  is  added  in 
equal  proportions  to  the  quarterly 
allowances  of  following  quarters, 
resulting  in  a  sum  for  each  quarter  not 
to  exceed  150  percent  of  the  initial 
quarterly  allowance.  Similarly,  harvests 
in  excess  of  a  quarterly  allowance  of 
TAC  are  deducted  in  equal  proportions 
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fipom  the  remaining  quarterly  allowances 
of  that  fishing  year.  The  Eastern 
Regulatory  Area  proposed  TAG  of  5,550 
mt  is  not  allocated  among  smaller  areas, 
or  quarterly. 

Regulations  at  §  672.20(a)(2)(v)(A) 
require  that  the  DAP  apportionment  for 
pollock  in  all  regulatory  areas  and  all 
quarterly  allowances  thereof  be  divided 


into  inshore  and  offshore  components. 
The  inshore  component  is  apportioned 
100  percent  of  the  pollock  DAP  in  each 
regulatory  area  after  subtraction  of 
amounts  that  are  determined  by  the 
Regional  Director  to  be  necessary  to 
support  the  bycatch  needs  of  the 
offshore  component  in  directed  fisheries 
for  other  groundfish  species.  At  this 


time,  these  bycatch  amounts  are 
unknown,  and  will  be  determined 
during  the  fishing  year.  The  proposed 
distribution  of  pollock  within  the 
combined  W/C  GOA  is  shown  in  Table 
3,  except  that  inshore  and  offshore 
component  apportionments  of  pollock 
are  not  shown. 


Table  3.— Proposed  Distribution  of  Pollock  in  the  Western  and  Central  Regulatory  Areas  of  the  Gulf  of 
^.J^'S.9P'S''  B'0^*ASS  Distribution,  Area  Apportionments,  and  Quarterly  Allowances.  ABC  for 
the  W/C  GOA  Is  Proposed  To  Be  78,000  Metric  Tons  (mt.).  Biomass  Distribution  Is  Based  on  1990  Sur- 
vey data.  TAGS  Are  Equal  to  ABC.  Inshore  and  Offshore  Allocations  of  PoaocK  Are  Not  Shown 
ABCs  AND  TACs  Are  Rounded  to  the  Nearest  10  mt. 


Statistical  area 


Shumagin  (61) 
Chirikol(62)  ... 
Kodiak  (63)  ...„ 

Total 


Biomass 
percent 


21.7 
23.4 
54.9 


100.0 


1994 
ABC-TAC 


16,930 
18,250 
42,820 


78,000 


Quarterly 
allowance 


19.500 


5.  Proposed  Apportionments  of  Pacific 
Cod  TAC 

Regulations  at  §672.20(a)(2)(v)(B) 
require  that  the  D.'U'  apportionment  of 
Pacific  cod  in  all  regulatory  areas  be 
divided  into  inshore  and  offshore 
components.  The  inshore  component  is 
equal  to  90  percent  of  the  Pacific  cod 
TAG  in  each  regulatory  area.  Inshore 
and  offshore  component  allocations  of 
the  proposed  52,700  mt  TAG  for  each 
regulatory  area  are  shown  in  Table  4. 

Table  4.— Proposed  1994  Alloca- 
tion (Metric  Tons)  of  Pacific 
Cod  in  the  Gulf  of  Alaska;  Allo- 
cations TO  Inshore  and  Off- 
shore Components 


Regulatory 

TAC 

Component  allo- 
cation 

area 

Inshore 
(90%) 

Offshore 
(10%) 

Westem 

Central  

Eastern 

17,400 

32,700 

2,600 

15.660 

29.430 

2,340 

1.740 

3.270 

260 

Total 

52.700 

47,430 

5,270 

6.  Proposed  Apportionments  ofAtka 
Mackerel  and  "Other  Species"  TAC 

The  FMP  specifies  that  amounts  for 
the  "other  species"  category  are 
calculated  as  5  percent  of  the  combined 
TACs  for  target  species.  For  1993,  the 
Council  recommended  that  "other 
species"  be  made  available  separately  in 
each  of  the  three  regxilatory  areas  to 
avoid  preemption  of  fishing  activities  in 
the  remainder  of  the  GOA  by  a  target 
fishery  for  Atka  mackerel  that 
developed  in  the  Westem  Regulatory 


Area.  Approval  of  Amendment  31, 
which  established  Atka  mackerel  as  a 
separate  target  species,  rather  than  a 
species  component  of  "other  species," 
removed  the  necessity  to  apportion 
"other  species"  among  regulatory  areas 
in  1994.  In  anticipation  of  approval  of 
Amendment  31,  the  Council  at  the 
September  1993  meeting  recommended 
GOA-wide  TACs  for  Atka  mackerel  and 
"other  species".  The  preliminary  1994 
Atka  mackerel  TAG  is  equal  to  the  ABC 
of  4,800  mt.  The  "other  species"  TAC  is 
calculated  as  12,963  mt,  which  is  5 
percent  of  the  sum  of  combined  TACs 
for  the  target  species. 

7.  Proposed  Halibut  Prohibited  Species 
Catch  (PSC)  Mortality  Umits 

Under  §  672.20(f),  annual  Pacific 
halibut  PSC  mortality  Hmits  are 
established  for  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 
For  1993,  NMFS,  after  consulting  with 
the  Council,  established  halibut  PSC 
mortality  limits  of  2,000  mt  and  750  mt 
for  trawl  and  hook-and-line  gear, 
respectively.  The  hook-and-line  halibut 
PSC  limit  is  further  apportioned 
between  the  DSR  fishery  (10  mt  halibut 
mortality)  and  all  other  hook-and-line 
fisheries  (740  mt). 

At  its  September  1993  meeting,  the 
Council  recommended  that  for  1994,  the 
Secretary  re-e.stablish  1993  PSC  limits  of 
2,000  mt  and  750  mt  to  trawl  and  hook- 
and-line  gear,  respectively,  with  10  mt 
of  the  hook-and-line  limit  allocated  to 
the  DSR  fishery  and  the  remainder  to 
other  hook-and-line  gear  fisheries.  As  in 
1993,  the  Council  proposes  to  exempt 
pot  gear  firom  halibut  limits  for  1994. 
The  Council  proposed  this  exemption 


after  considering  that  the  groundfish 
catch  and  associated  halibut  bycatch 
and  mortality  rates  for  pot  gear  are  low 
(5  percent). 

At  the  September  1993  meeting,  the 
Council  recommended  that  NMFS 
prepare  a  proposed  rule  for  Secretarial 
review  that,  if  approved,  would 
authorize  separate  apportionments  of 
the  trawl  halibut  bycatch  mortality  limit 
between  trawl  fisheries  for  deep  water 
and  shallow  water  species.  These 
apportionments  could  be  seasonally 
divided  to  avoid  seasonally  high  halibut 
bycatch  rates.  The  proposed  and  final 
rule  for  that  action  would  include 
proposed  and  final  1994  PSC  halibut 
specifications  for  trawl  fisheries. 

NMFS  preliminary  concurs  in  the 
Council's  1994  recommendations.  In 
doing  so,  NMFS  has  considered  the 
following  types  of  information  as 
presented  by,  and  summarized  from,  the 
preliminary  1993  SAFE  report,  or  from 
public  comment  and  testimony: 

(A)  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  available 
from  1993  observations  of  the 
groundfish  fisheries  as  a  result  of  the 
NMFS  Observer  Program.  The 
calculated  halibut  bycatch  mortality  by 
trawl,  hook-and-line,  and  pot  gear 
through  September  25, 1993,  is  1,658 
mt.  1,328  mt,  and  2.4  mt,  respectively, 
for  a  total  of  2,988  mt.  Halibut  bycatch 
restrictions  seasonally  constrained  trawl 
gear  fisheries  during  the  first,  second, 
and  third  quarters  of  the  fishing  year. 
Trawling,  with  the  exception  of  trawling 
for  pollock  with  pelagic  trawl  gear,  was 
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closed  in  1993  from  March  24  to  March 
29  (58  FR  16372.  March  26. 1993).  ftt>in 
April  19  to  June  28  (58  FR  21545,  April 
22, 1993).  and  from  August  3  to  October 
4  (58)  FR  41640.  August  5,  1993)  as  a 
result  of  halibut  PSC  seasonal 
allowances.  NMFS  projects  that  the 
COA  trawl  fishery  will  reach  the  fourth 
quarter  seasonal  allowance  by  early 
November  1993.  Hook-and-line  gear  was 
closed  to  directed  fishing  for  all  but  DSR 
on  June  4  to  December  31. 1993  (58  FR 
32064,  June  8. 1993;  58  FR  46095. 
September  1, 1993). 

The  amount  of  ground  fish  that  trawl 
or  hook-and-line  gear  might  have 
harvested  if  haUbut  had  not  been 
seasonally  limiting  in  1993  is  unknown. 
For  trawl  gear,  some  remaining 
groundfish  will  be  harvested  during  the 
fourth  quarter  of  1993  pending  the 
availability  of  halibut  PSC  bycatch. 
However,  lacking  market  incentives, 
some  amounts  of  groundfish  will  not  be 
harvested,  regardless  of  halibut  PSC 
bycatch  availability.  Sableflsh  and 
Pacific  cod  are  of  the  most  interest  to 
fishermen  using  hook-and-line  gear. 
Over  900  mt  of  sablefish  in  the  Western 
Regulatory  Area,  and  1.000  mt  of  Pacific 
cod  in  the  Eastern  Regulatory  Area 
remain  unharvested.  An  unknown 
portion  of  these  amounts  likely  would 
have  been  harvested  had  1993  haUbut 
restrictions  not  been  limiting. 

(B)  Expected  Changes  in  Groundfish 
Stocks 

At  its  September  1993  meeting,  the 
Council  adopted  lower  ABCs  for  W/C 
COA  pollock.  COA-wide  Pacific  cod. 
and  a  higher  ABC  for  pollock  in  the 
Eastern  Regulatory  Area  than  ABCs 
adopted  for  these  species  for  1993. 
Other  ABCs  are  essentially  unchanged 
from  1993  levels.  More  information  on 
these  proposed  changes  is  included  in 
the  preliminary  SAFE  report,  dated 
September  1993.  and  in  the  Council 
minutes. 

(C)  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  proposed  1994 
specified  TACs  for  the  GOA  is  272.222 
mt,  which  represents  89  percent  of  the 
sum  of  TACs  for  1993  (306.651  mt). 
Significant  changes  in  TACs  for  pollock 
and  Pacific  cod  are  proposed. 

TACs  for  W/C  GOA  pollock  and  GOA- 
wide  Pacific  cod  are  proposed  to 
decrease  from  111.000  mt  to  78.000  mt, 
and  from  56.700  mt  to  52.700  mt, 
respectively.  Reduced  Pacific  cod  TACs 
could  result  in  reduced  halibut 
mortality  associated  with  those 
fisheries,  and  in  more  halibut  bycatch 
becoming  available  to  support  other 
trawl  fisheries,  especially  those  for 


flatfishes.  Proposed  1994  TACs  for 
flatfishes  are  the  same  as  those  for  1993, 
except  for  the  separation  of  rex  sole 
from  the  deep  water  complex  and  a 
slight  decrease  in  the  total  TAC 
available  for  the  two  target  groups.  The 
changes  in  pollock  TACs  are  not 
expected  to  affect  halibut  bycatches. 
because  nrtist  of  the  pollock  harvest  in 
the  COA  is  accomphshed  with  pelagic 
trawls  that  experience  low  bycatch  rates 
of  halibut. 

(D)  Current  Estimates  of  Halibut 
Biomass  and  Stock  Condition 

The  stock  asses-jment  for  1992 
conducted  by  the  International  Pacific 
Halibut  Commission  (IPHC)  indicates 
that  the  total  exploitable  biomass  of 
Pacific  halibut  was  265.8  million 
pounds.  This  represents  a  decline  in 
biomass  of  11  percent  from  the  previous 
stock  assessment,  a  rate  similar  to 
declines  observed  in  previous  years. 
The  IPHC  is  preparing  a  1993  stock 
assessment  for  the  1993  fishing  year, 
which  is  expected  to  be  available  in  the 
final  SAFE  dated  November  1993. 

(E)  Potential  Impacts  of  Expected 
Fishing  for  Groundfish  on  Halibut 
Stocks  and  U.S.  Halibut  Fisheries 

Halibut  fisheries  will  be  adjusted  to 
account  for  the  overall  halibut  PSC 
mortality  limit  established  for 
groundfish  fisheries.  The  1994 
groundfish  fisheries  are  expected  to  use 
the  entire  proposed  halibut  PSC  limit  of 
2.750  mt.  The  allowable  directed 
commercial  catch  is  determined  by 
accounting  for  the  recreational  catch, 
waste,  and  bycatch  mortality,  and  then 
providing  the  remainder  to  the  directed 
fishery.  Therefore,  although  the  amount 
of  halibut  available  for  directed  halibut 
fisheries  will  be  reduced,  halibut 
bycatch  in  groundfish  fisheries  is  not 
expected  to  have  any  effect  on  halibut 
stocks. 

(F)  Methods  Available  For.  and  Costs  of. 
Reducing  Halibut  Bycatches  in 
Groundfish  Fisheries 

Methods  available  for  reducing 
halibut  bycatch  include  (1)  reducing 
amounts  of  groundfish  TACs.  (2) 
reducing  halibut  bycatch  rates  through  a 
Vessel  Incentive  Program,  (3)  * 

modifications  to  gear  and  fish  handling 
procedures,  and  (4)  changes  in 
groundfish  fishing  seasons. 

Reductions  in  groundfish  TACs 
provide  no  incentives  for  fishermen  to 
reduce  bycatch  rates.  Costs  that  would 
be  imposed  on  fishermen  as  a  result  of 
reducing  TACs  depend  on  species  and 
amounts  of  groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  the 


Observer  Plan  are  subject  to  the  Vessel 
Incentive  Program.  The  program 
encourages  trawl  fishermen  to  avoid 
high  halibut  bycatch  rates  while 
conducting  groundfish  fisheries  by 
specifying  bycatch  rate  standards  for 
various  target  fisheries. 

Current  regulations  require 
groundfish  pots  to  have  halibut 
exclusion  devices  to  reduce  halibut 
bycatches.  Resulting  low  bycatch  and 
mortality  rates  of  halibut  in  pot  fisheries 
have  justified  exempting  pot  gear  from 
PSC  limits.  Because  halibut  bycatch 
mortality  in  the  pot  fisheries  is  so  low, 
and  not  expected  to  increase  during 
1994.  the  Council  has  proposed  to 
continue  to  exempt  these  fisheries  fit)m 
haUbut  bycatch  restrictions  in  1994.  A 
recent  change  in  the  definition  of 
pelagic  trawl  gear  is  intended  to  reduce 
bycatch  of  halibut  by  displacing  fishing 
effort  off  the  bottom  of  the  sea  floor 
when  certain  halibut  bycatch  levels  are 
reached  during  the  fishing  year.  The 
definition  provides  standards  for 
physical  conformation  and  also  for 
performance  of  the  trawl  gear  in  terms 
of  crab  bycatch  (58  FR  39680.  July  26, 
1993).  A  recent  regulatory  change 
required  all  hook-and-line  vessel 
operators  to  employ  careful  release 
measures  when  handling  halibut 
bycatch  (58  FR  28799.  May  17, 1993). 
TTiis  measure  is  intended  to  reduce 
handling  mortality,  increase  the  amount 
of  groundfish  harvested  under  the 
available  halibut  mortality  bycatch 
limits,  and  possibly  lower  overall 
halibut  bycatch  mortality  in  groundfish 
fisheries. 

HaUbut  bycatch  has  been  reduced  by 
changes  in  some  groundfish  fishing 
seasons.  The  sablefish  hook-and-Une 
season  starts  around  May  15,  and  the 
rockfish  trawl  fishery  is  delayed  until 
the  third  quarter,  around  July  1.  These 
delays  postpone  the  start  of  the  sablefish 
and  rockfish  fisheries  to  times  when 
seasonal  haUbut  bycatch  rates  are  lower. 

Methods  available  for  reducing 
halibut  bycatch  listed  above  will  be 
reviewed  by  NMFS  and  the  Council  to 
determine  their  effectiveness.  Changes 
wall  be  initiated  as  necessary  in 
response  to  this  review  or  to  public 
testimony  and  comment,  either  through 
regulatory  or  FMP  amendments. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatches  while  providing  an 
opportunity  to  harvest  the  groundfish 
OY,  NMFS  proposes  the  assignments  of 
2.000  mt  and  750  mt  of  haUbut  PSC 
mortality  Umits  to  trawl  and  hook-and- 
line  gear,  respectively.  While  these 
Umits  would  reduce  the  harvest  quota 
for  commercial  halibut  fishermen. 
NMFS  has  determined  that  they  would 
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not  result  in  unfair  allocation  to  any 
particular  user  group.  NMFS  recognizes 
that  some  halibut  bycatch  will  occur  in 
the  groundfish  fishery,  but  expansion  of 
the  Vessel  Incentive  Program,  required 
modifications  to  gear  and  handling 
procedures,  and  delays  to  the  start  of  the 
sablefish  hook-and-line  gear  and 
rockfish  trawl  gear  fisheries  are 
intended  to  reduce  adverse  impacts  on 
halibut  fishermen  while  promoting  the 
opportunity  to  achieve  the  OY  from  the 
groundfish  fishery. 

8.  Proposed  Seasonal  Allocations  of  the 
Halibut  PSC  Limits 

Under  §672.20(n(2)(iii).  NMFS 
proposes  to  allocate  seasonally  the 
halibut  PSC  limits  based  on 
recommendations  from  the  Council.  The 
FMP  requires  that  the  following 


information  be  considered  by  the 
Council  in  recommending  seasonal 
allocations  of  halibut:  (1)  Seasonal 
distribution  of  halibut:  (2)  seasonal 
distribution  of  target  groundfish  species 
relative  to  halibut  distribution;  (3) 
expected  halibut  bycatch  needs  on  a 
seasonal  basis  relevant  to  changes  in 
halibut  biomass  and  expected  catches  of 
target  groundfish  species:  (4)  expected 
bycatch  rates  on  a  seasonal  basis:  (5) 
expected  changes  in  directed  groundfish 
fishing  seasons;  (6)  expected  actual  start 
of  fishing  effort;  and.  (7)  economic 
effects  of  establishing  seasonal  halibut 
allocations  on  segments  of  the  target 
groundfish  industry. 

The  Council  recommended  the  same 
seasonal  allocation  of  PSC  limits  for  the 
1994  fishing  year  as  those  in  effect 


during  the  1993  fishing  year  (58  PR 
16787.  March  31. 1993).  The  publication 
of  the  final  1993  initial  groundfish  and 
PSC  specifications  (58  FR  16787.  March 
31. 1993)  summarizes  Council  findings 
with  respect  to  each  of  the  FMP 
considerations  set  forth  above.  At  this 
time,  the  Council's  findings  are 
unchanged  from  those  set  forth  for  1993. 

Slight  adjustments  from  the  1993 
seasonal  allocations  are  proposed  to 
accommodate  dates  of  anticipated 
fishing  effort  and  the  op)ening  date  of 
the  hook-and-line  directed  fishery  for 
sablefish  (May  18. 1994).  Pacific  halibut 
PSC  catch  limits,  and  apportionments 
thereof,  are  presented  in  Table  5. 
Regulations  specify  that  any  overages  or 
shortfalls  in  PSC  catches  will  be 
accounted  for  within  the  1994  season. 


^r"^.^^^°ul2?^  ^^^  "^  "^'^  ^^^  ^'*"^'  AU-OWANCES.  AND  APPORTIOrOMENTS.  ThE  PACIFIC  HALIBUT 
PSC  UMIT  FOR  HOOK-AND-UNE  GEAR  IS  ALLOCATED  TO  THE  DEMERSAL  ShELF  ROCKFISH  (DSR)  FISHERY  AND 
FISHERIES  OTHER  THAN  DSR.  VALUES  ARE  IN  METRIC  TONS.  ALL  ALLOWANCES  AND  APPORTIONMENTS  OTHER 

Than  Those  on  January  i  and  December  31  Begin  and  End  at  12  Noon,  Alaska  Local  Time 


Trawl  gear 

Hook-and-line  g^r 

Dates 

AmoivTts 

Other  than  DSR 

DSR 

Dates 

Amounts 

Dates 

Amounts 

January  1 -April  1  

600    (30%) 
400    (20%) 
600    (30%) 
400    (20%) 

January  1-May  18 

200    (27%) 

500    (68%) 

40    (  5%) 

January  1-0ecemt)er  31  

April  1->July  1  

May  18-August31  

10  (100%) 

July  1 -October  1  _ 

October  l-Oecemijef  31  

Septernber  l-Oecember  31  . 

Total ...._ _ 

2.000  (100%) 

740  (100%) 

10  (100%) 

Assumed  halibut  mortality  rates  for 
halibut  PSC  bycatch  in  1993  are  based 
on  an  average  of  bycatch  rates  seen  by 
NMFS  observers  in  1990  and  1991. 
These  rates  are  listed  in  Table  6.  and 
reflect  mandatory  careful  release 
measures  implemented  during  1993  (58 
FR  28799.  May  17. 1993). 

Table  6.— 1993  Assumed  Pacific 
Haubut  Mortauty  Rates  for 
Vessels  Fishing  in  the  Gulf  of 
Alaska  With  Mandatory  Careful 
Release  Measures.  Table  Values 
Are  Percent  of  Halibut  Bycatch 
Assumed  To  Be  Dead 


Table  6.— 1993  Assumed  Pacific 
Haubut  Mortauty  Rates  for 
Vessels  Fishing  in  the  Gulf  of 
Alaska  With  Mandatory  Careful 
Release  Measures.  Table  Values 
Are  Percent  of  Haubut  Bycatch 
Assumed  To  Be  Dead— Continued 


Gear  and  target 

Ot>served 
vessels 

Unobserved 
vessels 

Pacific  cod,  norv 
pelagic  pol- 
lock, deep 

water  flats 

Pot 

All  targets 

55.0 
5.0 

55.0 
5.0 

Gear  and  target 


Hook-and-line: 

Sablefish 

Other  targets 

Trawl: 
Pelagic  pollock .. 
Rockfish,  shai- 
kh water  flat- 
fish, "other 
spp." 


Observed 
vessels 


14.0 
11.5 

75.0 


60.0 


Unotiserved 
vessels 


17.0 
14.0 

75.0 


60.0 


The  IPHC  analyzed  data  collected 
inseason  fix)m  NMFS  observers  during 
the  1993  fishing  year.  The  results  of  this 
analysis  are  presented  as  an  appendix  to 
the  preliminary  SAFE  report  (September 
1993)  and  suggest  that  halibut  mortality 
rates  for  trawl  and  pot  vessels  are 
unchanged  from  those  assumed  during 
1993.  However,  halibut  bycatch 
mortality  rates  for  hook-and-line  vessels 
appear  to  have  changed  from  those 
established  preseason  for  1993.  Rates 


based  on  inseason  observer  data  suggest 
that  halibut  mortality  experienced  in 
1993  hook-and-line  fisheries  under 
regulations  requiring  careful  release 
procedures  were  as  follows:  For  vessels 
targeting  sablefish.  18  percent  (observed 
vessels)  and  20.5  percent  (unobserved); 
and  for  Pacific  cod,  8  percent  for  all 
vessels.  The  IPHC  is  anticipated  to 
provide  additional  data  for  the  final 
1993  SAFE  report  in  November  which 
will  reflect  a  thorough  analysis  of 
debriefed  observer  data  fix)m  1992 
fisheries.  Af^er  the  December  1993 
Council  meeting,  NMFS  will  consider 
all  available  data  and  will  publish 
preseason  assumed  halibut  mortality 
rates  in  the  Federal  Register  publication 
announcing  the  final  1994  initial 
specifications  of  groundfish  TACs. 

Interim  Groundfish  Harvest 
Specifications 

Current  regulations  at 
§672.20(c)(l)(ii)(A)  require  that  one- 
fourth  of  the  preliminary  specifications 
(not  including  the  reserves  and  the  first 
quarterly  allowance  of  pollock),  one- 
fourth  of  the  inshore  and  offshore 
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allocations  of  Pacific  cod  in  each 
regulatory  area,  and  one-fourth  of  the 
hahbut  PSC  amounts,  take  effect  on 
January  1  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  the 
final  1994  initial  specifications 
published  in  the  Federal  Register. 
Seasonal  apportionments  of  TACs  or 
PSC  limits  under  provisions  of  other 
regulations  may  supersede  this  interim 
specification.  Table  1  shows  amounts  of 
prrfiminary  specifications  of  target 
species  and  the  "other  species" 
categories  in  effect  on  an  interim  basis 
beginning  January  1, 1994. 

Opening  Date  of  the  Directed  Fishery  for 
Sablefish  for  Hook-andLine  Gear 

Under  regulations  at  §  672.23(c).  the 
opening  date  for  the  directed  fishing 
season  for  sablefish  with  hook-and-line 
gear  is  the  calendar  day  from  May  9 
through  May  22  upon  which  the  tide 
with  the  smallest  tidal  range  occurs. 
According  to  annual  tide  tables 
published  by  NOAA  for  1994,  this  date 
is  May  18, 1994.  Therefore,  in 


accordance  with  §672.23  fb)  and  (c).  the 
season  will  commence  at  12:00  noon, 
Alaska  local  time.  May  18. 1994. 

Closures  to  Directed  Fishing 

Under  §672.20(c)(2)(ii),  if  the 
Regional  Director  determines  that  the 
amount  of  a  target  species  or  "other 
species"  category  apportioned  to  a 
fishery,  or  with  respect  to  Pacific  cod, 
to  an  allocation  to  the  inshore  or 
offshore  component,  is  likely  to  be 
reached,  the  Regional  Director  may 
establish  a  directed  fishing  allow  ance 
for  that  species  or  species  group.  In 
establishing  a  directed  fishing 
allowance,  the  Regional  Director  shall 
consider  the  amount  of  that  species 
group  or  allocation  of  PaciSc  cod  to  the 
inshore  or  offshore  component  that  will 
be  taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  same 
regulatory  area  or  district.  If  the 
Regional  Director  establishes  a  directed 
fishing  allowance  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 


directed  fishing  for  that  species  or 
species  group  in  the  specified  regulatory 
area  or  district.  The  Regional  Director 
has  determined  that  interim  amounts  of 
groundfish  specified  by  this  proposed 
specification  (Table  1)  for  species  or 
species  groups  identified  in  Table  7  will 
be  necessary  as  incidental  catch  to 
support  anticipated  groundfish  fisheries 
prior  to  the  time  that  final  specifications 
of  groundfish  are  in  effect  for  the  1994 
fishing  year.  Therefore.  NMFS  is 
prohibiting  directed  fishing  for  those 
target  species,  gears,  and  components 
listed  in  Table  7  to  prevent  exceeding 
the  interim  amounts  of  groundfish  TACs 
specified.  These  closures  will  be  in 
effect  duri.ng  the  period  that  the 
appropriate  interim  specifications  of 
groundfish  TACs  are  in  effect.  During 
these  closures,  applicable  directed 
fishing  standards  may  be  found  at 
§  672.20(g).  Additional  closures  and 
restrictions  may  be  found  in  existing 
regulations  at  50  CFR  part  672. 


^'^IjZS^^^^^JP  Directed  Fishing  for  IrfTERiM  Total  Allowable  Catches  Implemented  by  This  Notion  i 
?r^l^^:J!'l  O'^'^shore  component:  TRW=Trawl;  Ah^All  Gears;  WG=i^^sTERrREruLATOR'?^iS^ 
CG=Central  Reguiatory  Area;  EG=Eastern  Regulatory  Area;  GOA=Entire  Gulf  of  aC^ 


Fishery 


Atka  mackerel 

Northern  rockfish 
Other  rockfisha  ._ 
Pacific  cod 


Pacific  ocean  perch 


Rex  aole 

Sablefish 

ShortrakerAtxigheye  rockfeh 

Thomyhead  rockfish 


Component 


Offshore 


^SK?sr,.ss^s»s£^s^  '^s^K.'rvfstiSts'"-^ "  ""^ « »  cfr  p«,  672, 


Gear 


ALL 
ALL 
ALL 
ALL 

ALL 

ALL 

TRW 

ALL 

ALL 


Cksed 
areas 


GOA. 
EG. 
WG,  CG. 

wG.  ca 

EG. 
WG.Ca 

EG. 
WG. 

WG.CG. 
WG.CG, 

Ea 
GOA 


After  consideration  of  public 
comments  and  additional  scientific 
information  presented  at  its  December 
1993  meeting,  the  Council  may 
recommend  other  closures  to  directed 
fishing.  Additionally,  NMFS  may 
implement  other  closures  at  the  time  the 
final  1994  initial  specifications  of 
groundfish  TACs  are  promulgated  or 
during  the  1994  fishing  year  as 
necessary  for  effective  management 

Under  §  672.20(b)(1),  when  NMFS 
determines  after  consultation  with  the 
Council  that  the  TAG  for  any  species  or 
species  group  will  be  fully  harvested  in 
the  DAP  fishery,  NMFS  may  specify  for 
each  calendar  year  the  PSC  limit 
applicable  to  any  JVP  or  TALFF 
fisheries  for  that  species  or  spedes 


group.  Any  PSC  limit  specified  shall  be 
for  bycatch  only  and  cannot  be  retained. 
Under  §  672.20(c)(6).  if  the  Regional 
Director  determines  that  a  PSC  limit 
applicable  to  a  directed  JVP  or  TALFF 
fishery  has  been  or  will  be  reached, 
NMFS  will  publish  a  closure  in  the 
Federal  Register  prohibiting  all  further 
JVP  or  TALFF  fishing  in  all  or  part  of 
the  regulatory  area  concerned. 

The  Council  did  not  propose  any  PSC 
limits  for  fully  utilized  groundfish 
species  at  its  September  meeting,  and  it 
is  not  expected  to  make  such 
recommendations  at  its  December 
meeting.  Groundfish  PSC  limits  only 
would  have  been  relevant  if  the  Council 
had  recommended  groundfish 
apportionments  to  JVP  or  TALFF.  The 


Council  is  not  expected  to  recommend 
JVP  or  TALFF  apportionments  for  the 
1994  fishing  year. 

Other  Matters 

This  action  is  authorized  under  50 
CFR  611.92  and  672.20  and  is  covered 
by  the  regulatory  flexibility  analysis 
prepared  for  the  implementing 
regulations. 

A  draft  environmental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  final  1993  SAFE  report  will 
be  available  for  public  review  at  the 
December  6-10. 1993,  Council  meeting. 
After  the  December  meeting,  a  final  EA 
will  be  prepared  on  the  final  1994  TAG 
amounts  recommended  by  the  Council. 
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Consultation  pursuant  to  section  7  of 
the  Endangered  Species  Act  has  been 
initiated  for  the  1994  GOA  initial 
specifications. 

List  of  Subjects 

50  CTR  Part  611 

Fisheries,  Foreign  relations. 
50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  November  10.  1993. 
Gary  Matlock. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(PR  Doc.  93-28171  Filed  11-10-93;  4:59  pml 
BNOJNO  COOC  )St».22^ 

50  CFR  Parts  61 1  and  675 
(Docket  No.  93110-3300;  I.D.  1101930] 

Foreign  Fishing;  Groundfish  of  the 
Bering  Sea  and  Aleutian  islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Atmospheric 
and  Atmospheric  Administration 
(NOAA).  Commerce. 
ACTION:  Proposed  1994  initial 
specifications  of  groundfish  and 
associated  management  measures: 
closures;  and  request  for  comments. 


SUMMARY:  NMFS  proposes  1994  initial 
total  allowable  catches  (TACs)  for  each 
category  of  groundfish  and 
specifications  for  prohibited  species 
bycatch  allowances  for  the  groundfish 
fishery  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  MNFS 
also  is  closing  specified  fisheries 
consistent  with  the  interim  1994 
groundfish  specifications.  This  action  is 
necessary  to  inform  the  public  about 
proposed  1994  harvest  specifications 
and  associated  management  measures. 
The  intended  effect  is  to  conserve  and 
manage  the  groundfish  resources  in  the 
BSAI  and  to  provide  an  opportunity  for 
public  participation  in  this  decision- 
making process. 

OATHS:  Comments  will  be  received 
through  December  10,  1993,  12:00  noon, 
Alaska  local  time. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division.  Alaska  Region. 
NMFS,  P.O.  Box  21668.  Juneau,  Alaska 
99802-1668.  The  preliminary  1994 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  report  may  be 
requested  fi-om  the  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136. 
Anchorage.  AK  99510.  Telephone  (907) 
271-2809. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi.  Fishery  Management 
Biologist.  NMFS.  907-586-7228. 
SUPPI^ME»aARY  INFORMATION: 
Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  (50  CFR 
parts  611.93  and  675)  that  implement 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP). 
The  FMP  was  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  approved  by  the  Secretary 
of  Commerce  (Secretary)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

The  FMP  and  implementing 
regulations  require  the  Secretary,  after 
consultation  with  the  Council,  to 
specify  for  each  calendar  year  the  TAC 
for  each  target  species  and  the  "other 
species"  category,  the  sum  of  which 
must  be  within  the  optimum  yield  range 
of  1.4  million  to  2.0  million  metric  tons 
(mt)  (§  675.20(a)(2)).  Regulations  under 
§675.20(a)(7)(i)  further  require  NMFS  to 
annually  publish  and  solicit  public 
comment  on  amounts  of  proposed 
annual  TACs.  apportionments  of  each 
TAC.  prohibited  species  catch 
allowances,  and  seasonal  allowances  of 
pollock.  The  specifications  set  forth  in 
Tables  1-6  of  this  action  satisfy  these 
requirements.  For  1994,  the  proposed 
sum  of  TACs  is  1.998,620  mt.  Under 
§675.20(a)(7)(ii).  NFMS  will  publish  the 
final  annual  TACs  for  1994  and  initial 
apportionments  thereof,  after 
considering:  (1)  Comments  received 
within  the  comment  period  (see  DATE); 
and.  (2)  consultations  with  the  Council 
at  its  December  1993  meeting. 

The  specified  TACs  for  each  species 
are  based  on  the  best  available 
biological  and  socioeconomic 
information.  At  its  September  and 
December  meetings,  the  Council,  its 
Advisory  Panel  (AP),  and  its  Scientific 
and  Statistical  Committee  (SSC), 
annually  review  biological  information 
about  the  condition  of  groundfish  stocks 
in  the  BSAI.  This  information  is 
compiled  by  the  Council's  BSAI 
Groundfish  Plan  Team  and  is  presented 
in  the  SAFE  report.  The  Plan  Team 
annually  produces  such  a  report  as  the 
first  step  in  the  process  of  specifying 
TACs.  The  SAFE  report  contains  a 
review  of  the  latest  scientific  analyses 
and  estimates  of  each  species"  biomass. 
maximum  sustainable  yield  (MSY). 
acceptable  biological  catch  (ABC)  and 
other  biological  parameters,  as  well  as 
summaries  of  the  economic  condition  of 
groundfish  fisheries  off  Alaska.  A 
preliminary  1994  SAFE  report  dated 
September  1993  provides  an  update  on 
status  of  stocks.  These  preliminary 
assessments  will  be  updated  based  on 


biological  survey  work  done  during  the 
summer  of  1993.  Assessments  will  be 
made  available  by  the  Council  in 
November.  1993.  in  the  final  edition  of 
the  1994  SAFE  report.  Final  ABCs  for 
the  1994  fishing  year  will  be  based  on 
the  most  recent  stock  assessments.  The 
proposed  ABCs  adopted  by  the  Council 
for  the  1994  fishing  year  will  be  based 
on  the  best  available  scientific 
information,  including  projected 
biomass  trends,  information  on  assumed 
distribution  of  stock  biomass.  and 
revised  technical  methods  used  to 
calculate  stock  biomass. 

Procedure  for  Estimating  ABC 

The  Council  bases  its  definition  of 
ABC  on  the  definition  contained  in  50 
CFR  part  602— Guidelines  For  Fishery 
Management  Plans.  These  guidelines 
(§602.11(e)(l))  state.  "ABC  is  a 
preliminary  description  of  the 
acceptable  harvest  (or  range  of  harvests) 
for  a  given  stock  or  stock  complex.  Its 
derivation  focuses  on  the  status  and 
dynamics  of  the  stock,  environmental 
conditions,  other  ecological  factors,  and 
prevailing  technological  characteristics 
of  the  fishery." 

Under  these  guidelines,  the  Council  is 
provided  with  the  fiexibility  needed  to 
develop  a  definition  of  overfishing 
appropriate  to  the  individual  stock  or 
species  characteristics,  as  long  as  it  is 
defined  in  a  way  that  allows  the  Council 
and  the  Secretary  to  evaluate  the 
condition  of  the  stock  relative  to  the 
definition.  Application  of  the 
overfishing  definition  requires  some 
fiexibility  because  the  amount  of  data 
for  different  stocks  varies.  The 
calculations  used  to  derive  preliminary 
overfishing  levels  for  a  given  stock  or 
stock  complex  are  described  in  the 
preliminary  1994  SAFE  report  dated 
September  1993. 

Calculation  of  ABC  varies  among 
species  depending  on  the  quality  of 
available  data  and  prior  knowledge  of  a 
species'  stock  status.  The  Plan  Team  has 
adopted  three  steps  for  estimating  ABCs. 
First,  the  exploitable  biomass  of  a  stock 
is  estimated.  Second,  the  ABC  for  a 
stock  is  calculated  by  multiplying  an 
exploitation  rate  times  the  estimated 
exploitable  biomass.  Various 
exploitation  rates  or  fishing  mortality 
(F)  rates  may  be  used  in  this  calculation. 
For  example,  the  exploitation  rate  that 
would  produce  MSY  (Fmsy)  may  be 
used  when  the  stock  is  known  to  be  in 
good  condition,  high  in  abundance  and 
not  in  danger  of  drastic  declines.  When 
more  conservative  stock  management  is 
indicated,  a  Fo  ,  harvest  strategy  is  used 
to  determine  an  exploitation  rate.  This 
strategy  determines  a  level  of  F  at  which 
the  marginal  increase  in  yield-f)er- 
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recruit  due  to  an  increase  in  F  is  10 
percent  of  the  marginal  yield-per-recniit 
in  a  newly  exploited  fishery. 
Recruitment  refers  to  the  growth  of 
juvenile  fish  into  the  adult  or 
exploitable  population.  Generally,  the 
Foi  harvest  strategy  produces  a  more 
conservative  exploitation  rate  than 
Fmsy-  Another  alternative  is  to  use 
historical  exploitation  rates  when 
historical  fishery  data  indicate  that  a 
stock  is  not  adversely  affected  by  such 
rates.  A  switch  in  harvest  strategy  from 
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II 


F33  to  F=natural  mortality  (M)  can  be 
used  when  current  maturity  parameter 
estimates  are  unreliable.  Finally,  an 
empirical  estimation  of  ABC  based  on 
historical  catch  levels  may  be  used 
when  information  is  insufficient  to 
estimate  the  biomass  of  a  stock.  Details 
of  overfishing.  ABC,  and  other 
calculation  procedures  are  discussed  in 
the  preliminary  1994  SAFE  report  dated 
September  1993.  This  report  is  available 
from  the  Council  (see  ADDRESSES). 

The  Plan  Team's  recommendations 
for  preliminary  ABCs  for  each  species 


for  1994  and  other  biological  data  are 
provided  in  the  preliminary  1994  SAFE 
report.  At  its  September  20-26. 1993, 
meeting,  the  Council's  SSC  reviewed  the 
Plan  Team's  preliminary 
recommendations  for  1994  ABCs.  The 
SSC  recommended  revisions  from  the 
Plan  team's  recommended  ABCs  for 
Aleutian  Basin  {Bogoslofl  pollock.  Atka 
mackerel,  and  Greenland  turbot.  The 
Council  adopted  the  ABCs 
recommended  by  the  SSC  (Table  1). 


f^iT*V7^"°^f^°J^^'*^^^^^^^^'-^  Biological  Catch  (ABC).  Total  Allowable  Catch  (TAC).  Initial  TAC 

(ITAC)  AND  ITAC  APPORTIONMENTS,  OF  GROUNDFISH  IN  THE  BERING  SEA  AND  ALEUTIAN  ISLANDS  AREA.<')(2) 
[The  1994  Interim  ITACs  Are  Established  as  25  Percent  of  ttie  Proposed  ITAC.J 


Species 


Pollock: 

Bering  Sea  (BS)  

Aleutian  Islands  (AL) 

Bogoslof  District 

Pacific  cod  

Sabtefish: 

88 

AL  

Atka  mackerel «»)  Total 


ABC 


YeHdwfin  sole 

Rock  sole „:... 

Greenland  turtx>t 

ArroiMootti  flounder  . 

Other  ftatftshw  

Pacific  Ocean  perch: 


JE 


Other  red  rockfishw: 

BS 

Sharpchin/Northem: 

AL  

Shortraker/Rougheye: 

AL  

Otherrockfisha) 

BS 

AL  .„ 

SqukJ 

Other  Species  <») 

Totals 


1,340,000 

58,700 

32,000 

183,000 

1,500 

2.600 

122,500 

W  53.900 

C  55,125 

E  13.475 

238,000 

185,000 

7.000 

72,000 

191,000 

3,330 
13,900 

1,400 

5.670 

1J220 

400 

925 

3,400 

26,600 

2,490,145 


TAC 


1,300,000 

51,600 

1,000 

183,000 

1,500 

2,600 

40,425 

13,475 

13,475 

13,475 

193.075 

75,000 

7,000 

10,000 

79,000 

3,330 
13,900 

1,200 

5,100 

1,100 

360 

830 

2.000 

26,600 

1,998,620 


inilialTAC 
(ITAC)  - 
DAPox*) 


1,105.000 

43,860 

850 

155,550 

1,275 

2,210 

34,362 

11,454 

11,454 

11,454 

164,114 

63,750 

5,950 

8,500 

67.150 

2,830 
11,815 

1.020 

4,335 

935 

306 

705 

1,700 

22,610 

1,698,827 


Overfishing 
level 


1,340,000 

62.600 

180.000 

267.000 

2.000 

3.400 

484,000 


275.000 

270,000 

26,100 

96,000 

228.000 

3.750 
16.800 

1,400 

5,670 

1,220 

400 

925 

3,400 

156,000 

3,423,665 


wl^^^^J^  m  metnc  tons.  These  amounts  apply  to  the  entire  Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  area  unless  otherwise  specified. 

Wrtti  the  excepbon  of  pollock  and  for  the  purpose  of  these  specifications,  the  BS  includes  the  Bogostof  district  ooierwee  specmea 

V  ni^°.^r]^"?.^.°A,9'°i^'^^  ^®  specified  for  Joint  Venture  Processing  (JVP)  and  Total  AlkswaWe  Level  of  Forekm  Rshina  fTALFR 
(3)  Initial  TAC  (ITAC)  -  0.85  of  TAC;  initial  reserve  -  TAC  -  ITAC  -  299,793  mt  ^         ^  tiAU-h). 

(*)DAP  -  domestic  annual  processing  -  ITAC. 

sp^iSdTAC  aTOuSt '"*  ^'  "^"^^  ^*'**^  *"**'*  ^  ''^^  ^^  '*  prohiWed  species)  and  all  other  flatfish  species  that  have  a  separate 
<*)  "Other  red  rockfish"  include  shortraker,  rougheye.  sharpchin,  arxJ  northern. 

'!'!!x!t]®'  rockfish"  include  Sebasies  and  Sebastofobus  species  except  for  Pacifc  ocean  perch,  sharpchin.  northern  shortraker  and  rouoh«.v« 
««)-t>ther  speaes-  Kicludes  sculpins,  shari«,  skates,  euSct»n.  smete.  capelin,  and  octopS.  ""^'P'^'  "°""^'  sno"raKer.  and  rougheye. 
(9)W  » the  western  Al  district;  C  is  the  central  Al  distnct;  and  E  is  the  eastern  Al/BeringSea  subarea. 


A  brief  discussion  of  the  SSC's  Aleutian  Basin  pollock.  The  SSC 

revisions  to  the  ABCs  recommended  by      concurred  in  the  Plan  Team's  concept 
the  Plan  Team  for  Aleutian  Basin  that  the  Aleutian  Basin  (Bogoslof 

pollock.  Atka  mackerel,  and  Greenland      District)  pollock  stock  should  continue 

to  be  managed  separately  bom  the 


turbot 


follows: 


Bering  Sea  and  Aleutian  Islands  pollock 
stocks.  Accordingly,  separate  ABCs  and 
TACs  are  specified  for  each  stock. 

Although  the  SSC  concurred  in  the 
Plan  Team's  preliminary  biomass  and 
ABC  recommendations  for  the  Bering 
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Sea  and  Aleutian  Islands  pollock  stocks, 
the  SSC  did  not  concur  in  the  Plan 
Team's  projected  estimate  of  1994 
biomass  for  Bogoslof  District  pollock. 
The  Plan  Team  used  new  survey 
information  to  e.stimate  a  1993  biomass 
of  600.000  mt.  The  SSC  assumed  that  no 
recruitment  will  occur  in  1993  or  1994, 
and  calculated  a  projected  biomass  for 
1994  of  491,000  mt  using  M  =  .02.  The 
SSC  then  calculated  the  Fo  is 
exploitation  rate  of  0.26  and  ad|u.sted 
this  rate  downward  by  25  percent  to 
select  a  ratio  of  current  biomass  to 
optimal  biomass.  Multiplying  this  result 
(0.065)  by  491.000  yields  an  ABC  of 
32.000.  Due  to  lack  of  recruitment 
predicted  for  1993  and  1994  stocks,  the 
Council  recommended  a  proposed  TAC 
of  1,000  mt  to  provide  for  bycatch  in 
other  groundfish  operations. 

Atka  Mackerel.  The  SSC  accepted  the 
Plan  Team's  1994  estimate  of  ABC 
(245,000  mt),  although  it  expressed 
concern  that  the  time  series  of  trawl 
surveys  is  short  and  inconsistent  in  the 
extent  of  coverage.  The  SSC  also  was 
apprehensive  about  the  possible 
ecosystem  ramifications  of  an  increased 
catch  of  the  magnitude  proposed  by  the 
Plan  Team's  estimate  of  1994  ABC.  In 
particular,  Atka  mackerel  is  a  prey 
species  of  northern  fur  seals,  a  species 
listed  as  depleted  under  the  Marine 
Mammal  Protection  Act,  and  Steller  sea 
lions,  a  species  listed  as  threatened 
under  the  Endangered  Species  Act.  The 
effect  of  a  large  increase  in  the  Atka 
mackerel  fishery  on  these  species  is 
presently  unclear.  Given  these  concerns, 
the  SSC  recommended  to  continue  its 
1992  and  1993  policy  to  phase  in  the 
Plan  Team's  estimate  of  ABC  over  a  6- 
year  period  by  adopting  the  1993 
biomass  estimate  (816,000  mt)  and 
raising  the  exploitation  rate 
incrementally  during  this  period. 
According  to  this  policy,  the 
recommended  ABC  for'l994  is  122.500 
mt.  The  main  purpose  of  this  approach 
is  to  postpone  a  large  ABC  increase  until 
new  survey  estimates  are  available  to 
validate  exploitable  biomass  estimates. 

Amendment  28  to  the  BSAI FMP 
became  effective  August  11. 1993  (58  FR 
37660,  July  13.  1993).  This  amendment 
establishes  three  new  management 
districts  in  the  Aleutian  Islands  (AI) 
subarea  (western,  central,  and  eastern  AI 
districts)  for  the  purpose  of 
apportioning  TAC  of  groundfish.  To 
allow  for  improved  TAC  management, 
disperse  fishing  effort,  and  minimize  the 
potential  for  undesirable  effects  of 
concentrated  fishing  effort  on  Atka 
mackerel  stocks  and  marine  mammal 
predators,  the  Council  recommended 
the  proposed  TAC  for  Atka  mackerel  be 
divided  equally  among  the  western  AI 


district,  central  AI  district,  and  the 
eastern  AI  district/Bering  Sea  subarea. 
This  results  in  a  total  proposed  TAC  for 
Atka  mackerel  in  the  BSAI  of  40.425  mt, 
or  13,475  mt  each  for  the  western 
district,  central  district,  and  eastern 
district/Bering  Sea  subarea. 

Greenland  Turbot.  The  Plan  Team 
used  a  new  stock  synthesis  model  to 
estimate  an  ABC  of  18,800  mt.  The  SSC 
agreed  with  the  use  of  this  model. 
However,  the  SSC  recommended  that 
ABC  be  set  at  7,000  mt  due  to  continued 
poor  recruitment  and  stock  abundance 
levels.  The  Council  concurred  with  this 
ABC  reconunendation  and  set  the  TAC 
at  7.000  mt  for  this  species. 

Proposed  TAC  Specifications 

In  general,  the  Council  recommended 
TACs  for  individual  groundfish  species 
or  species  groups  be  set  at  either  the 
1993  TAC  level  or  the  1994  proposed 
ABC  amount.  The  Council  adopted  the 
1993  TAC  levels  for  all  species  except 
Atka  mackerel,  yellowfin  sole,  and 
Pacific  cod.  For  Atka  marJcerel  and 
Pacific  cod,  the  Council  adopted  TACs 
at  the  proposed  1994  ABC  level.  For 
yellowfin  sole,  the  Council 
recommended  that  the  TAC  be  reduced 
from  the  ABC  (238,000  mt)  to  allow  for 
increases  in  the  Atka  mackerel  and 
Pacific  cod  TACs,  while  maintaining  the 
sum  of  the  total  TAC  within  the 
optimum  yield  range  of  1.4  million  to 
2.0  million  mt  (§  675.20(a)(2)). 

The  Council  has  expressed  concern 
about  localized  depletion  of  sablefish  in 
the  AI  and  has  requested  that  the  Plan 
Team  provide,  at  the  Council's 
December  1993  meeting,  information  on 
apportioning  the  AI  sablefish  TAC 
among  the  three  AI  districts  established 
under  Amendment  28. 

Apportionment  of  TAC 

As  required  by  §§  675.20(a)(3)  and 
675.20(a)(7)(i).  each  species'  TAC 
initially  is  reduced  by  15  percent.  The 
sum  of  these  15  percent  amounts  is  the 
reserve.  The  reserve  is  not  designated  by 
species  or  species  group,  and  any 
amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  the 
"other  species"  category  during  the 
year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing. 

The  initial  TAC  (ITAC)  for  each  target 
species  and  the  "other  species'*  category 
at  the  beginning  of  the  year,  which  is 
equal  to  85  percent  of  TAC.  is  then 
apportioned  between  the  domestic 
annual  harvest  (DAH)  category  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  Each  DAH  amount  is  further 
apportioned  between  two  categories  of 
U.S.  fishing  vessels.  The  domestic 


annual  processing  (DAP)  category 
includes  U.S.  vessels  that  process  catch 
on  board  or  deliver  it  to  U.S.  fish 
processors.  The  joint  venture  processing 
(JVP)  category  includes  U.S.  fishing 
vessels  working  in  joint  ventures  with 
foreign  processing  vessels  authorized  to 
receive  catches  in  the  exclusive 
economic  zone. 

In  consultation  with  the  Council,  the 
initial  amounts  of  DAP  and  JVP  are 
determined  by  the  Director.  Alaska 
Region,  NMFS  (Regional  Director). 
Consistent  with  the  final  1991-1993 
initial  specifications,  the  Council 
recommended  that  1994  DAP 
specifications  be  set  equal  to  ITAC  and 
that  zero  amounts  of  groundfish  be 
allocated  to  JVP  and  TALFF.  In  making 
this  recommendation,  the  Council 
considered  the  capacity  of  DAP 
harvesting  and  processing  operations 
and  anticipates  that  1994  DAP 
operations  will  harvest  the  full  ITAC 
specified  for  each  BSAI  groundfish 
species  category. 

The  proposed  ABCs.  TACs.  ITACs. 
overfishing  levels  and  initial 
apportionments  of  groundfish  in  the 
BSAI  area  for  1994  are  given  in  Table  1. 
These  proposed  specifications  are 
subject  to  change  as  a  result  of  public 
comment,  analysis  of  the  current 
biological  condition  of  the  groundfish 
stocks,  and  consultation  with  the 
Council  at  its  meeting  scheduled  for 
December  6-10. 1993. 

Regulations  at  §675.20(a)(7)(i)  require 
that  one  fourth  of  each  proposed  ITAC 
and  apportionment  thereof,  one  fourth 
of  each  prohibited  species  catch 
allowance,  and  the  first  seasonal 
allowance  of  pollock  be  in  effect  on 
January  1  on  an  interim  basis  and 
remain  in  effect  until  superseded  by  a 
Federal  Register  publication  of  final 
specifications.  Proposed  seasonal 
allowances  of  pollock  and  prohibited 
species  bycatch  allowances  are 
discussed  below.  The  interim  ITAC 
specifications  for  the  1994  fishing  year 
are  25  percent  of  the  ITACs  listed  in 
Table  1. 

Apportionment  of  the  Pollock  TAC  to 
the  Inshore  and  Offshore  Components 
and  to  the  Western  Alaska  Community 
Development  Quota 

Regulations  at  §  675.20(a)(2)(iii)  i 

require  that  the  proposed  1994  pollock 
ITAC  specified  for  the  BSAI  be  allocated 
35  percent  to  vessels  catching  pollock 
for  processing  by  the  inshore 
component  and  65  percent  to  vessels 
catching  pollock  for  processing  by  the 
offshore  component  (table  2). 
Definitions  of  these  components  are 
found  at  §675.2. 
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TABLE  2.-SEAS0NAL  ALLOWANCES  OF  THE  INSHORE  AND  OFFSHORE  COMPONENT  ALLOCATIONS  OF  POLLOCK  TACS 


I  2 


Subarea 


Benng  Sea: 
Inshore  .. 
Offshore 


Aleutian  Islands: 

Inshore  

Offshore  ..... 


Bogoslof: 
Inshore  .. 
Offshore 


TAC 


1,300.000 


51,600 


1,000 


ITAC» 


386.750 

718.250 

1.105,000 

15,351 
28,509 
43.860 

298 
552 
850 


Roe  sea- 
son* 


174,038 
323,212 
497,250 

15,351 
28,509 
43,860 

298 
552 
850 


Norvroe 
season  > 


212,712. 
395,038. 
607,750. 

remainder, 
remainder. 
rematryJer. 

remamder. 
remaiTKJer. 
remairxler. 


'  TAC  -  total  altowabte  catch. 

veS^S;,^  ?aTor1.°o£s%%^Sr,^^  "^  ^--^  ^  ^  -«^^«  ~-P--«  and  an  a»ocat«n  of  0.35  (TAC,  to 
J ITAC  -  mrtial  TAC  -  0.85  of  TAC 
«Jar)uary  1  through  April  15. 
» August  15  through  DeceiT^er  31. 


Regulations  at  §  675.20(a)(3)(ii) 
require  one-half  of  the  pollock  TAC 
placed  in  the  reserve  for  each  subarea  or 
district,  or  7.5  percent  of  each  TAC.  be 
assigned  to  a  Community  Development 
Quota  (CDQ)  reserve  for  each  subarea  or 
district.  Given  the  proposed  1994 
pollock  TACs  recommended  by  the 
Council,  the  1994  CDQ  reserve  amounts 
for  each  subarea  would  be  as  follows: 


BSAI  subarea 


Benng  Sea  

Aleutian  Islands 
Bogoslof  _ 


PoflocKCDQ 


97,500  mt 
3,870  mt 
74  mt 


Under  §  675.27  NMFS  may  allocate 
portions  of  the  1994  CDQ  reserve 
established  for  each  subarea  or  district 
to  eligible  Western  Alaska  communities 
or  groups  of  communities  that  have  an 
approved  community  development  plan 
(CDP).  The  State  of  Alaska  received  six 
CD?  applications  pursuant  to  §  675.27 
and  State  of  Alaska  regulations  at  6  AAC 
93.  All  six  applications  were  submitted 
in  conformance  with  both  sets  of 
regulations  and  have  been  fully 
reviewed  by  the  State.  Pending  approval 
by  NMFS,  1994  allocations  of  the  CDQ 
reserve  to  the  successful  CDP  recipients 
will  be  published  in  the  Federal 
Register  prior  to  the  1994  fishing  year. 

Seasonal  Allowances  of  Pollock  TAC 

J  Under  §  675.20(a)(2)(ii),  the  ITAC  of 
pollock  for  each  subarea  or  district  of 
the  BSAI  area  is  divided,  after 
subtraction  of  reserves  (§  675.2G(a)(3)), 
into  two  allowances.  The  first  allowance 
will  be  available  for  directed  fishing 
from  January  1  to  April  15  (foe  season). 
The  second  allowance  will  be  available 
bom  August  15  through  the  end  of  the 
fishing  year  (non-roe  season). 


The  Council  recommended  that  the 
1994  seasonal  allowances  of  pollock  be 
set  at  the  same  relative  levels  as  in  1993, 
or  45  percent  of  the  pollock  ITAC 
specified  for  each  management  subarea 
or  district  during  the  roe  season  and  55 
percent  during  the  non-roe  season. 
Seasonal  allowances  for  the  1994  CDQ 
pollock  fishery  were  not  discussed  but 
are  anticipated  to  be  set  at  the  same 
relative  levels  as  1993. 

When  specifying  seasonal  allowances 
of  the  pollock  TAC,  the  Council  and  the 
Secretary  consider  the  following  nine 
factors  as  listed  in  section  14.4.10  of  the 
FMP: 

1.  Estimated  monthly  pollock  catch 
and  effort  in  prior  years; 

2.  Expected  changes  in  harvesting  and 
processing  capacity  and  associated 
pollock  catch; 

3.  Current  estimates  of.  and  expected 
changes  in,  pollock  biomass  and  stock 
conditions;  conditions  of  marine 
mammal  stocks,  and  biomass  and  stock 
conditions  of  species  taken  as  bycatch 
in  directed  pollock  fisheries; 

4.  Potential  impacts  of  expected 
seasonal  fishing  for  pollock  on  pollock 
stocks,  marine  mammals,  and  stocks 
and  species  taken  as  bycatch  in  directed 
pollock  fisheries; 

5.  The  need  to  obtain  fishery  data 
during  all  or  part  of  the  fishing  year; 

6.  Effects  on  operating  costs  and  gross 
revenues; 

7.  The  need  to  spread  fishing  effort 
over  the  year,  minimize  gear  conflicts, 
and  allow  participation  by  various 
elements  of  the  groundfish  fleet  and 
other  fisheries; 

8.  Potential  allocative  effects  among 
users  and  indirect  effects  on  coastal 
communities;  and 

9.  Other  biological  and  socioeconomic 
information  that  affects  the  consistency 


of  seasonal  pollock  harvests  with  the 
goals  and  objectives  of  the  FMP. 

The  Council  seeks  pubic  comment  on 
the  effects  of  the  recommended  seasonal 
allowances  with  respect  to  these  nine 
factors. 

Apportionment  of  Pollock  TAC  to  the 
Non-pelagic  Trawl  Gear  Fishery 

Regulations  under  §  675.24(c)(2) 
authorize  the  Secretary,  in  consultation 
with  the  Council,  to  limit  the  amount  of 
pollock  TAC  that  may  be  taken  in  the 
directed  fishery  for  pollock  using  non- 
pelagic  trawl  gear.  This  authority  is 
intended  to  reduce  the  amount  of 
halibut  and  crab  bycatch  that  occurs  in 
non-pelagic  trawl  operations. 

The  Council  did  not  propose  to  limit 
the  amount  of  pollock  TAC  that  may  be 
taken  in  the  1994  directed  fishery  for 
pollock  by  vessels  using  non-pelagic 
trawl  gear.  At  its  December  1993 
meeting,  the  Council  has  the  option  of 
restricting  the  amount  of  pollock  that 
may  be  taken  with  non-pelagic  trawl 
gear. 

Proposed  Allocation  of  the  Pacific  Cod 
TAC 

At  its  June  1993  meeting,  the  Council 
adopted  Amendment  24  to  the  FMP. 
This  amendment  would  authorize  fixed 
allocations  of  the  Pacific  cod  TAC 
among  vessels  using  trawl  gear,  hook- 
and-line  gear  or  pot  gear,  and  pg  gear. 
NMFS  has  submitted  the  proposed 
amendment  and  implementing 
regulations  to  the  Secretary  for  review 
and  approval.  The  proposed  rule  was 
published  in  the  Federal  Register  on 
October  27. 1993  (FR  58  57803),  and 
includes  for  public  comment  and 
review,  proposed  1994  initial 
specifications  for  Pacific  cod  authorized 
under  Amendment  24.  If  the 
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amendment  and  its  implementing 
regulations  are  approved,  final 
specifications  for  Pacific  cod  would  be 
published  with  the  final  rule 
implementing  Amendment  24  that 
would  supersede  those  in  effect  under 
the  current  specification  process. 

Allocation  of  Prohibited  Species  Catch 
IPSO  Limits  Crab,  Halibut,  and  Herring 

PSC  limits  of  red  king  crab  and  C. 
bairdi  Tanner  crab  in  Bycatch 
Limitation  Zones  (50  CFR  675.2)  of  the 
Bering  Sea  subarea,  and  for  Pacific 
halibut  throughout  the  BSAI  area  are 
specified  under  §  675.21(a).  At  this  time 
the  1994  PSClimits  are: 
— 200,000  red  king  crabs  applicable  to 

Zone  1; 
—one  million  C.  bairdi  Tanner  crabs 

applicable  to  Zone  1; 
— three  million  C.  bairdi  Tanner  crabs 

applicable  to  Zone  2; 
— 3,775  mt  mortality  of  Pacific  halibut 

applicable  to  the  BSAI  trawl  fisheries: 

and 
— 900  mt  mortality  of  Pacific  halibut  to 

non-trawl  fisheries  in  the  BSAI. 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
op>eration  for  groundfish  in  the  BSAI  is 
1  percent  of  the  annual  eastern  Bering 


Sea  herring  bioinas&  At  this  time,  the 
best  estimate  of  1994  herring  biomass  is 
212,187  mt.  This  amount  was  derived 
using  1992  survey  data  and  an  aged 
structured  biomass  projection  model 
develop>ed  by  the  Alaska  Department  of 
Fish  arid  Came  (ADF&G).  Complete 
analysis  of  the  1993  spawning  data  by 
the  ADF&G  will  be  presented  during  the 
Council's  December  1993  meeting.  The 
proposed  herring  PSC  limit  for  1994  is 
2,122  mt.  This  value  is  subject  to  change 
pending  an  updated  forecast  analysis  of 
1993  herring  biomass  that  will  be 
presented  to  the  Council  by  the  ADF&G 
during  the  Council's  December  1993 
meeting. 

Regmations  under  §  675.21(b) 
authorize  the  apportionment  of  each 
PSC  limit  into  PSC  allowances  that  are 
assigned  to  specified  fishery  categories. 
Regulations  at  §675.21(b)(l)(iii) 
authorize  the  apportionment  of  PSC 
limits  established  for  trawl  gear  fisheries 
to  seven  fishery  categories  (midwater 
pollock.  Greenland  turbot/arrowtooth 
floundec/sablefish.  rock  sole/other 
flatfish,  yellowfin  sole,  rockfish.  Pacific 
cod.  and  bottom  pollock/ Atka  mackerel/ 
"other  species").  Regulations  at 
§  &75.21(b)(2)(ii)  authorize  the 
apportionment  of  the  non-trawl  halibut 


PSC  limit  among  three  fishery  categories 
(Pacific  cod  hook-and-line  gear  fishery, 
groundfish  pot  gear  fishery,  and  other 
non-trawl  fisheries).  The  proposed  PSC 
allowances  are  listed  in  Table  3. 

In  1993,  the  Council  recommended  to 
exempt  groundfish  pot  gear  fisheries 
from  halibut  bycatch  restrictions 
because  of  the  low  halibut  bycatch 
mortality  rates  associated  with  these 
fisheries.  During  1992,  the  halibut 
mortality  associated  with  this 
groundfish  catch  was  only  5  mt.  based 
on  an  assumed  halibut  mortality  rate  of 
5  percent.  Given  this  small  amount  of 
b3rcatch  mortality  and  the  Council's 
desire  to  encourage  fishing  operations 
that  experience  low  halibut  mortality 
rates,  the  Coimcil  recommended  to 
continue  to  exempt  groundfish  pot  gear 
fisheries  from  halibut  bycatch 
restrictions  during  1994. 

Regulations  at  §  675.20(a)(7Ki)  require 
that  one-fourth  of  each  proposed  PSC 
allowance  be  made  available  on  an 
interim  basis  for  harvest  at  the 
beginning  of  the  fishing  year  until 
superseded  by  the  final  initial 
specifications.  These  interm  PSC 
bycatch  allowances  are  25  percent  of  the 
annual  allowances  listed  in  Table  3. 


Table  3.— Proposed  1994  Prohibited  Speoes  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries 

[25  Percent  of  the  Allowance*  Listed  Betow  WiB  B*  Made  Available  on  an  Interim  Basis  January  l,  1994,  Until  Superseded  by  the  Final  1994 

initial  Specificationsl 


Trawl  fistieries 


Red  king  crab,  number  o(  animaJs: 

Yellowfin  sde 

Rcksol/othflat '  

Tuib/anow/sabI » 

Rockfish 

Pacific  cod  „ 

PIck/Atka/othrs „ 

Total _ 

C.  bairdi  Tanner  crab,  number  of  animals: 

Yeltowfin  sole 

Rcksol/oth.nat  „ „^ 

Turb/arrow/sabl 

Rockfish  ,._ 

Pacific  cod  «„ „ 

PIck/Atka/othr 

Total  .... 
Pacific  halibut,  mortality  (mt): 

Yellowfin  sole 

fteksol/oth.flat  ._ „„., 

Turttarrow/sabl 

Rockfish  ....„, 

Pacific  cod  . 

PtaWAtka/othr  _„ 

Total 

Pacific  herring,  (mt): 

Midwater  pollock 

Yelkjwfin  sole  ..... 

Rcksol/olh.ftat  .„. 

Tuftyanow/sabt .. 

Rockfish  

Pacific  cod  

Pk:k/Alta/othi«  .„ 


Zone  1 


40.000 
110,000 

6 

10,000 

40.000 

200,000 

175.000 

475,000 

0 

0 

175,000 

175,000 

1.000,000 


Zone  2 


1.225,000 

200,000 

0 

0 

400,000 

1,150.000 

3,000,000 


BSAI-wide 


592 
568 

137 

201 

1,000 

1.257 

3.775 

1.534 

369 

0 

0 

» 

27 

193 
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TABLE  3.-PR0P0SED  1994  PflOHrBITED  SPECIES  BYCATCH  AaOWANCES  FOR  THE  BSAI  TRAWL  ANO  NON-TRAWL 

Fisheries— Continued 

125  Perc^n.  0. «.  A».,««nces  USUK,  Betow  Wi  Be  Ma*  A>«^^^ 


Trawl  tisheries 


Total 

Non-trawl  fishenes; 
Pacilfc  halibut,  nxxtality  (mt): 

Pacific  Cod  hook-and-line 

Other  non-trami  

Groundfish  Pot  Gear 

Total 


'  Rock  sole  and  other  flatfish  fishery  category 

2  Greenland  turoot.  arrowlooth  flounder,  and  saWefish  fishery  category 

3  Pollock,  Alka  mackerel,  and  "other  species"  fishery  cateoofy 

*  Pollock  other  than  cndwater  polkx*.  Atka  mackerel,  and^ther  speces"  fishery  category 


Zone  1 


Zone  2 


BSAI-wkte 


2.122 


825 
75 

Exempt 
900 


Proposed  seasonal  apportionments  of 
the  1994  Pacific  halibut  bycatch 
allowances  are  shown  in  Table  4.  At  this 
time  the  Council  recommended,  with 
the  exception  of  the  rockfish  fishery,  not 
to  apportion  halibut  by  season  for  trawl 
gear.  The  AP  recommended  that  the 
seasonal  apportionment  of  halibut  for 
the  directed  rockfish  fishing  during  the 
period  January  1  through  April  1  be  set 
at  zero.  Prohibitiiig  directed  fishing  on 
these  species  is  necessary  to  avoid 
potentially  high  bycatch  rates  of  halibut 
and  address  overfishing  concerns  for 
certain  species  of  rockfish.  The  AP's 


recommendation  is  intended  to  delay 
the  start  of  the  rockfish  fishery  to 
provide  a  greater  opportunity  for 
participants  in  this  fishery  to  more  fully 
harvest  TAG  amounts  of  all  rockfish 
species  under  existing  halibut  bycatch 
limitations.  The  Council  also 
recommended  that  the  halibut  bycatch 
mortality  allowance  specified  for  the 
Pacific  cod  hook-and-line  gear  fishery 
be  seasonally  apportioned.  The 
recommended  apportionment  (Table  4) 
is  based  on:  (1)  The  council's 
anticipation  that  the  proposed 
allocation  of  Pacific  cod  TAC  among 


gear  groups  under  Amendment  24  will" 
be  approved;  (2)  most  of  the  hook-and- 
line  gear  effort  for  Pacific  cod  will  occur 
during  the  first  half  of  1994;  and,  (3)  the 
Council's  desire  to  limit  a  hook-and-line 
fishery  for  Pacific  cod  during  summer 
months  when  halibut  bycatch  rates  are 
high. 

Prohibited  species  bycatch  allowances 
and  the  seasonal  apportionment  of  those 
allowances  will  be  subject  to  change  at 
the  December  1993  Council  meeting, 
pending  public  comment,  year-to-date 
information  on  bycatch  performance, 
and  updated  information  on  anticipated 
fishing  patterns  in  1994. 


TABLE  4.-PR0P0SED  SEASONAL  APK>RTK)NMENTS  OF  THE  1994  PACIFIC  HALIBUT  BYCATCH  ALLOWANCES  FOR  THE 

BSAI  Trawl  and  Non-Trawl  Fisheries 

lAIIAUowances  and  Apportkpnments  other  Than  Those  on  January  land  December  31  Begm  and  End  at  12  Noog  Alaska  Local  r^^ 


Fishery 


Trawl  Gear: 

Yellowfin  sole 

Rock  sole/"other  flatfish" 

TurtX)t/anowtooth  tkxjnder/sablefish  . 
Rockfish. 

Jcin.  01 -Apr.  01  

Apr.  01-Jul.  01  ". 

JuL  01 -Dec.  31  

Total "" 

Pacific  cod  1,000. 

Polkxk/Atka  mackerelT'other  species" 

Total  Trawl  Halibut.  Mortality „„ 

NorvTrawl  Gear 
Pacific  cod': 

Jan.  01-Apr.  01  

Apr.  01-Jul.  01  

Jul.  01-Dec.  31  

Total „ ; 

Other  Norvtrawl „ 

Total  Non-trawt  Halibut  Mortality 


Seasonal  bycatch  altowance  (mt  halibut) 


'  Pendkig  approval  of  Amendment  24.  a  seasonal  aflocabon  of  Pacific  cod  also  could  be  implemented  for  1994 


592 
588 
137 

0 

81 

120 

201 

1,257 
3.775 


685 
40 
Remainder 
725 
175 
900 


For  purposes  of  monitoring  the 
halibut  bycatch  mortality  allowances 
specified  in  Table  4,  the  Regional 
Director  will  use  observed  halibut 
bycatch  rates  and  reported  and  observed 


groundfish  catch  to  project  when  a 
fishery's  halibut  bycatch  mortality 
allowance  is  reached.  The  Regional 
Director  will  monitor  the  fishery 
bycatch  mortality  allowances  using 


assumed  mortality  rates  that  are  based 
on  the  best  information  available, 
including  that  contained  in  the  final 
annual  SAFE  report. 
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The  best  information  available  on 
assumed  halibut  mortality  rates  is  based 
on  1990-1993  observer  data  and 
summarized  in  Table  5.  Assumed 
halibut  mortality  rates  for  halibut  PSC 
bycatch  in  1993  were  based  on  NMFS 
observer  data  from  1990-1991.  A 
discussion  on  the  derivation  of  these 
assumed  rates  is  presented  in  the 
preamble  to  the  final  rule  implementing 
Amendment  21  to  the  FMP  (58  FR 
14524,  March  18. 1993).  The 
International  Pacific  Halibut 
Commission  (IPHC)  analyzed 
preliminary  1993  data  on  Pacific  halibut 
condition  factors  collected  by  NMFS 
certified  observers.  Results  of  this 
analysis  suggest  that  halibut  mortality 
rates  for  trawl  and  pot  gear  fisheries  are 
unchanged  fittm  those  assumed  for  1993 
(Table  5).  Except  for  the  hook-and-line 
Pacific  cod  fishery,  analysis  of  the  1993 
observer  data  also  suggests  that 
mortality  rates  for  the  hook-and-line 
gear  fisheries  generally  reflect  1993 
assumed  rates  (15  percent  for  observed 
vessels;  12.5  percent  for  unobserved 
vessels).  The  1993  observer  data  suggest 
that  the  mortality  rate  assumed  for 
observed  vessels  participating  in  the 
1993  Pacific  cod  fishery  (12.5  percent) 
was  too  low,  and  should  be  increased  to 
15  percent  during  1994  (Table  5). 

The  IPHC  is  anticipated  to  provide 
additional  data  for  the  final  1993  SAFE 
report,  which  will  reflect  a  thorough 


analysis  of  debriefed  observer  data  from 
the  1992  fisheries  to  further  assess 
mortality  rate  assumptions  for  1994. 
These  final  determinations  will  be 
published  in  the  Federal  Register  with 
the  final  1994  initial  specifications  of 
groundfish  TACs. 

Table  5.— Assumed  Pacific  Halibut 
MORTAUTY  Rates  Proposed  for 
THE  BSAI  Fisheries  During  1994 


Unobserved 

0t)served 

vessels 

vessels 

(percent) 

(percent) 

Hook-and-Line 

Gear  Ftshenes: 

BSAI  Pacific 

cod  

15.0 

15.0 

BSAI  Green- 

land turt)0t  .. 

12.5 

15.0 

BSAI  sablefish 

12.5 

15.0 

Percent 

Trawt   Gear   Fistieries 
Mortality   rates   are 
from  1993): 
Midwater  pollock  ... 

(Proposed 
unctianged 

800 

Atka  mackerel  

Rock  sole  

Yeik}wfir>  sole 

Other  flatfisti 

700 

Pacific  cod 

Bottom  poJkx* 

••••••••••••••■•■> 

Rockfish  

600 

ArrowtootMtourxler 

GreenlarxJ  tuftxX  ... 

"Ottw  species"  and  sablefish 
Pot  Gear  Fisheries  


Percent 


40.0 
5.0 


Groundfish  PSC  Limits 

At  this  time,  no  groundfish  are 
proposed  to  be  allocated  to  either  JVP  or 
TALFF  and  specifications  of  groundfish 
PSC  limits  are  unnecessary.  No  PSC 
limits  for  groundfish  species  that  would 
be  applicable  to  JVP  and  TALFF 
fisheries,  as  authorized  by 
§  675.20(a)(6),  are  proposed  to  be 
sp>ecified  for  1994. 

Sablefish  Gear  Allocation 

Regulations  under  §  675.24(c)(1) 
allocate  sablefish  TACs  for  the  BSAI 
subareas  between  gear  types.  In  the 
Bering  Sea  subarea.  hook-and-line  and 
pot  gear  may  be  used  to  take  up  to  50 
percent  of  the  TAC  for  sablefish.  and 
trawl  gear  may  be  used  to  take  up  to  50 
percent  of  the  TAC  for  sablefish.  In  the 
Aleutian  Islemds  subarea,  hook-and-line 
and  pot  gear  may  be  used  to  take  up  to 
75  percent  of  the  TAC  for  sablefish,  and 
trawl  gear  may  be  used  to  take  up  to  25 
percent  of  the  TAC  for  sablefish. 

If  the  initial  specifications  are 
adopted  for  the  1994  fishing  year,  gear 
allocations  oC  sablefish  will  be 
apportioned  according  to  the  percentage 
shares  listed  in  Table  6  for  the  TAC  and 
ITACs  listed  in  Table  1. 


Table  6.— Proposed  1994  Gear  Shares  of  BSAI  Sablefish  TAC 


Subarea 


Bering  Sea? 


Aleutian  Islands 


Gear 


Trawl 

Hook-and-lir)e/pot  gear 

Trawl 

Hook-arxl-line/pot  gear 


Percent 
of  TAC 


50 
50 
25 
75 


Share  of 
TAC 
(mt) 


750 

750 

650 

1.950 


Sliareof 
ITAC 
(mt)' 


637 

638 

553 

1.657 


2  Includes  Bogoslof  distnct. 


Closures  to  Directed  Fishing 

If  the  Regional  Director  establishes  a 
directed  fishing  allowance  and  that 
allowance  is  or  will  be  reached  before 
the  end  of  the  fishing  year  or,  with 
respect  to  pollock,  before  the  end  of  the 
fishing  season,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
district  under  §  675.20(a)(8).  The 
Regional  Director  has  determined  that 
interim  TAC  amounts  of  groundfish 
specified  by  this  announcement  for 
species  or  species  groups  identified  in 
Table  7  will  be  necessary  as  incidental 
catch  to  support  other  anticipated 
groundfish  fisheries  prior  to  the  time 


that  final  specifications  of  groundfish 
are  in  effect  for  the  1994  fishing  year. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for  those  target  sp>ecies,  gears, 
and  components,  to  prevent  exceeding 
the  interim  amounts  of  groundfish  TACs 
specified.  These  closures  will  be 
implemented  for  the  period  that  the 
interim  specifications  of  groundfish 
TACs  are  effective  (ftt)m  January  1  until 
the  effective  date  of  the  final  1994 
groundfish  specifications). 


Table  7.— Closures  To  Directed 
Fishing  Under  1994  Interim  TACs^ 


Fishery     (All     Gear)     Ctosed 
Areas: 

Pollock ., 

Pacific  Ocean  Perch  

Sharpchin/Norttiem  rockfish  . 
Shortraker/rougheye  rockfish 
Other  rockfish  2 

Other  Red  rockfishs 

Sut>area. 


518. 

ALL  BSAI. 
Al  Subarea 
Al  Subarea. 
All  BSAI. 
Bering  Sea. 


'These  ctosures  to  directed  fishing  are  in 
addition  to  ctosures  and  prohibitions  found  in 
regulations  at  50  CFR  part  675. 

z  "Other  rockfish"  include  Set)astes  and 
Set)astolotxjs  species  except  for  Pacific  oceein 
perch  and  the  "other  red  rockfish"  species. 
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»iOmef  red  rocMish"  include  shoftrtfcer. 
fougheye,  sharpcNn,  and  northern. 

After  consideration  of  public 
coinments  and  additional  scientific 
information  presented  at  its  December 

1993  meeting,  the  Council  may 
recommend  other  closures  to  directed 
fishing.  Additionally,  NMFS  may 
implement  other  closures  at  the  time  tlie 
final  specifications  of  groundfish  TACs 
for  1994  are  promulgated  or  during  the 

1994  fishing  year  as  necessary  for 
effective  management. 

Other  Matters 

This  action  is  authorized  under  50 
CFR  61 1.93(b)  and  675.20,  complies 


with  E.0. 12866.  and  is  covered  by  the 
regulatory  flexibility  analysis  prepared 
for  the  implementing  regulations. 

A  draft  environmental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  final  1993  SAFE  report  will 
be  available  for  public  review  at  the 
December  6-10, 1993,  Council  meeting. 
After  the  December  meeting,  a  final  EA 
will  be  prepared  on  the  final  1994  TAC 
amounts  recommended  by  the  Council. 

Consultation  pursuant  to  section  7  of 
the  Endangered  Species  Act  has  been 
initiated  for  the  1994  BSAl  initial 
specifications. 


List  of  Subjects 

50  CFR  Part  61 1 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801,  ef  seq. 

Dated:  November  10. 1993. 
Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc  93-28170  Filed  11-10-93;  4.34  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  riites  that  are  applicable  to  the 
public.  Notices  of  hearings  etnti  Investigations, 
cooDmittee  nneetings.  agency  decisions  arxJ 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  ar>d  agency 
statenients  of  organizatK>n  and  functions  are 
examples  of  documents  appearing  in  this 
sectKxi. 


DEPARTMEffT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  93-083-1] 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan; 
Renewal 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  renewal. 

SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  has  renewed 
the  General  Conference  Committee  of 
the  National  Poultry  Improvement  Plan 
(Committee)  for  a  2-year  period.  The 
Secretary  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Andrew  Rhorer,  Senior  Coordinator, 
National  Poultry  Improvement  Plan,  VS, 
APHIS,  USDA,  room  205,  Federal 
Building,  6525  Belcrest  Road, 
Hyattsville,  MD  20782  (301)  43&-7768. 
SUPP(.EMENTARY  INFORMATION:  We  are 
giving  notice  that  the  Secretary  of 
Agriculture  has  renewed  the  General 
Conference  Committee  of  the  National 
Poultry  Improvement  Plan  (Committee) 
for  a  2-year  period.  The  purpose  of  this 
Committee  is  to  maintain  and  ensure 
industry  involvement  in  Federal 
administration  of  matters  pertaining  to 
poultry  health. 

The  Committee  Chairperson  and  the 
Vice  Chairperson  shall  be  elected  by  the 
Coirmittee  from  among  its  members. 
There  are  seven  members  on  the 
Committee  with  4-year  staggered  terms. 
This  Committee  differs  somewhat  from 
other  advisory  committees  in  the 
selection  process  and  composition  of  its 
membership.  The  poultry  industry 
elects  the  members  to  the  Committee. 
The  members  represent  six  geographic 
areas  with  one  member-at-large.  The 
membership  is  not  subject  to  the  U.S. 


Department  of  Agriculture's  review,  and 
a  formal  request  for  nominations  for 
membership  is  not  published  in  the 
Federal  Register. 

Done  in  Washington,  DC,  this  4  day  of 
November,  1993. 

Wardell  C  Townteod,  Jr.. 

Assistant  Secretary  for  Administration. 

[PR  Doc  93-28268  Filed  11-16-93;  8:45  aiA] 
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Rural  Electrification  Admlnlatratlon 

Seminole  Electric  Cooperative,  Inc., 
Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 

AGENCY:  Rurarl  Electrification 

Administration,  USDA. 

ACnON:  Notice  of  intent  to  prepare  a 

supplemental  Environmental  Impact 

Statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrihcation  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.).  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  NEPA  (40  CFR  parts 
1550-1508),  and  REA  Environmental 
Policies  and  Procedures  (7  CFR  part 
1794)  intends  to  prepare  a  supplemental 
environmental  impact  statement  for  its 
Federal  action  related  to  a  proposal  by 
Seminole  Electric  Cooperative,  Inc. 
(SEQ),  to  own  and  operate  a  new  440- 
megawatt  (MW)  combined  cycle  power 
plant.  REA  may  provide  financing 
assistance  to  Seminole  for  project 
construction  costs  or  take  other 
approval  actions  that  would  be 
necessary  for  the  project  to  be 
constructed.  The  Environmental 
Protection  Agency  (EPA)  will  be  a 
cooperating  agency  in  the  preparation  of 
the  supplemental  environmental  impact 
statement  because  of  its  action  related  to 
the  modification  of  the  National 
Pollution  Discharge  Elimination  System 
Permit  for  the  Hardee  Power  Station. 
The  proposed  impact  statement  will  be 
a  supplement  to  the  final  environmental 
impact  statement  prepared  for  the 
Hardee  Power  Station  by  REA,  EPA,  and 
the  Federal  Energy  Regulatory 
Commission  completed  in  January  of 
1991.  The  supplemental  environmental 
impact  statement  will  be  made  available 
for  public  review  in  draft  and  final 
version.  The  public  will  have  an 
opp>ortunity  to  comment  on  both 


versions.  It  is  anticipated  that  a  draft 
document  will  be  available  sometime 
during  the  third  quarter  of  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 

Environmental  Compliance  Branch, 
Electric  Staff  Division,  room  1246, 
South  Agriculture  Building,  Rural 
Electrification  Administration, 
Washington,  DC  20250,  telephone  (202) 
720-1784. 

SUPPiXMENTARY  INFORMATION:  Seminole 
is  planning  to  own  and  operate  a  new 
440-megawatt  (MW)  combined  cycle 
power  plant  to  be  known  as  the  Hardee 
Power  Station  Unit  3.  This  project 
would  be  constructed  on  the  site  of  the 
existing  295  MW  Hardee  Power  Station. 
The  Hardee  Unit  3  project  would  be 
constructed  under  a  turnkey  agreement 
with  Westinghouse  Electric  Corporation 
and  Black  k  Veatch  Construction,  Inc., 
at  a  cost  of  $315  million.  The  Hardee 
Unit  3  project  would  consist  of  a  highly 
efficient  combined  cycle  unit  made  up 
of  two  150  MW  Westinghouse  Model 
501 F  combustion  turbines.  Exhaust  heat 
from  the  CTs  is  proposed  to  be  captured 
and  "recycled"  through  heat  recovery 
steam  generators  which  would  produce 
steam  to  power  a  single  steam  turbine 
and  generate  an  additional  140  MW  of 
electricity. 

The  Hardee  Unit  3  project  is  proposed 
to  be  built  on  the  1,300  acre  Hardee 
Power  Station  site,  which  straddles  the 
Hardee  and  Polk  County  lines, 
approximately  9  miles  northwest  of 
Wauchula  and  16  miles  south-southwest 
of  Bartow.  This  site  has  been 
extensively  mined  for  phosphate  and 
has  been  previously  certified  pursuant 
to  the  Florida  Electric  Power  Plant 
Siting  Act  for  the  construction  of  a  660 
MW  power  plant.  This  site  is  owned  by 
a  Seminole  subsidiary  and  is  the 
location  of  an  existing  295  MW 
combined  cycle  power  plant.  Locating 
the  Hardee  Unit  3  project  on  the  same 
site  as  the  existing  295  MW  plant  would 
allow  SEQ  to  utihze  on-site  facilities  as 
the  existing  570  acre  cooling  reservoir, 
substation,  and  transmission  lines. 

The  primary  fuel  for  the  Hardee  Unit 
3  project  is  proposed  to  be  natural  gas, 
with  low-sulfur  distillate  fuel  oil  as  a 
backup.  Through  the  use  of  natural  gas 
as  the  primary  fuel  and  the  installation 
of  dry  low  nitrt>gen  oxide  combustors, 
the  Hardee  Unit  3  project  would 
represent  the  state  of  Uie  art  in  air 
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emissions  control  for  the  electric  power 
industry. 

Alternatives  to  the  proposed 
construction  such  as  purchase  power, 
conservation  (demand  side 
management),  other  generation 
technologies,  size,  and  timing  options 
will  be  discussed  in  an  Alternative 
Analysis  to  be  prepared  by  SEQ  and 
submitted  to  REA.  The  draft  and  final 
isupplemental  environmental  impact 
statements  will  include  a  section  on 
alternatives. 

Comments  and  questions  regarding 
the  scope  of  the  proposed  project  should 
be  submitted  in  writing  to  REA  at  the 
address  provided  herein  or  to  Mr. 
Michael  P.  Opalinski,  Manager  of 
Environmental  Affairs.  Seminole 
Electric  Cooperative,  Inc.,  P.O.  Box 
272000.  Tampa,  Florida  33688-2000. 

Aiiy  final  action  by  REA  related  to  the 
prop<)sed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
Environmental  procedures  as  prescribed 
by  Council  on  Environmental  Quality 
and  REA  environmental  policies  and 
procedures  as  applicable. 

Dated:  November  9, 1993. 
Robert  PHen, 
Action  Administrator. 
|FR  Doc.  93-28181  Filed  11-16-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

[Docliet  Nos.  1101-01  and  1102-01] 

The  Sound  You  Company,  Ltd.  and 
Yuzo  Oahima;  Administrative  Review 
and  Order' 

Summary 

Pursuant  to  the  July  30, 1993  Decision 
and  Order  on  Remand  of  the 
Administrative  Law  Judge  (ALJ)  (which 
is  attached  hereto),  the  Sound  You 
Company,  Ltd.,  and  its  president.  Yuzo 
Oshima  (individually,  and  doing 
business  as  the  Sound  You  Company, 
Ltd.J  are  hereby  denied  all  export 
privileges  in  the  United  States  for  a 
p)eriod  of  twenty  (20)  years,  based  on 
three  violations  of  the  Export 
Administration  Regulations. 

Discussion 

This  case  concerns  four  charges  of 
violating  the  Export  Administration 
Regulations  (EAR).  The  first  and  second 
charges  allege  that  Respondents  violated 
§§  787.2  and  787.3(a)  of  the  EAR.  which 
provide,  respectively,  that 


No  person  may  cause,  or  aid,  abet,  counael, 
commaDd,  induce,  procure  or  permit  the 
doing  of  any  act  (prohibited  by  the  EAR), 
and 

No  person  may  do  any  act  that  solicits  the 
conunission  of,  or  that  conatitutet  an  attempt 
to  bring  about  (a  violation  of  the  EARl. 

The  third  char;ge  was  based  on 
S  787.4,  which  provides  that 

No  person  may  order,  buy,  receive, 
conceal,  store,  use,  sell,  loan,  dispose  of, 
transfer,  transport,  finance,  forward,  or 
otherwise  service,  in  whole  or  in  part,  any 
commodity  or  technical  data  exported  or  to 
be  exported  from  the  United  States  or  which 
ia  otherwise  subject  to  the  Export 
Administration  Regulations.  Mrith  a 
knowledge  or  reason  to  know  that  a  violation 
of  the  [EARl  has  occurred,  is  at>out  to  occur, 
or  is  intended  to  occur  with  respect  to  any 
transaction. 

The  fourth  charge  was  based  on 
S  787.5(b).  which  provides  that 

No  person  may  engage  in  any  transaction 
or  take  any  other  action,  either 
independently  or  through  any  other  person, 
with  intent  to  evade  the  provisions  of  the 
lEARl. 

The  ALJ's  initial  (February  12, 1992) 
Decision  and  Order  found  that  the 
Respondents  had  violated  the  EAR  as 
alleged  in  all  four  charges.  He 
commended  that  the  Respondents  be 
denied  export  privileges  for  a  period  of 
20  years.  However,  the  Acting  Under 
Secretary  remanded  the  decision  to  the 
ALJ  for  mrther  consideration.  In  his  July 
30, 1993  Decision  and  Order  on 
Remand,  the  ALJ  addressed  the  most 
substantantive  argiunents  set  forth  in 
the  Acting  Under  Secretary's  decision, 
and  upheld  his  earlier  decision  as  to  the 
first  three  charges.  However,  he  reversed 
his  earlier  decision  on  the  fourth  char^ge. 
finding  that  the  record  provided 
insufficient  evidence  to  support  his 
earlier  determination  that  the 
Respondents  had  violated  $  787.5(b)  as 
alleged. 

Toe  ALJ's  Decision  and  Order  on 
Remand  is  hereby  affirmed. 

Order 

On  July  30, 1993,  the  ALJ  entered  his 
Decision  and  Order  on  Remand  in  the 
above-referenced  matter.  HaNing 
examined  the  record,  and  based  on  the 
facts  in  these  cases,  I  hereby  affirm  the 
ALJ's  recommended  Order  that: 

I.  For  a  period  of  20  years  from  the 
date  of  this  Order.  Respondents,  The 
Sound  You  Company,  Ltd.,  and  its 
president.  Yuzo  Oshima,  with  addresses 
at:  Tatsuno-Nishitenma  Building,  3-1-6. 
Nishitenma;  Kita-ku,  Osaka,  Japan,  and 
all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 


indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  tbe  Export  Administration 
Rraulations. 

n.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
Ucense  application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  licensee  or 
export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of.  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  from  the  United  States,  or  to  be 
exported;  and 

fv)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Export  Administration  Act  and 
implementing  Export  Administration 
Regulations. 

ni.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

rv.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent(s)  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent(s)'  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  sp>eciai  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
&t)m  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
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negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have  any 
interest  or  participation  therein,  directly 
or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  Ucense.  Shipper's  Export 
[)eclaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Oroer,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States. 

Dated:  November  4, 1993. 
Barry  E.  Carter, 

Acting  Under  Secretary  for  Export 
Administration. 

Decision  and  Order  on  Remand 

Appearance  for  Respondents:  Yuxo 
Oshima.  President,  Pro  Se.  The  Sound  You 
Company,  Ltd.,  Tatsuno-Nishitenma    ,. 
Building.  3-1-6,  Nishitenma.  Kita-ku.  Osaka, 
lapan. 

Appearance  for  Agency:  Anthony  Hkrkc. 
Esq.,  Office  of  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce.  Suite  H-3839, 14th  h 
Constitution  Ave.,  NW.,  Washington,  DC 
20230. 

Preliminary  Statement 

By  separate  charging  letters  issued 
February  6, 1991  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce,  initiated 
administrative  proceedings  against  Yuzo 
Oshima  (Oshima)  and  The  Sound  You 
Company.  Ltd.  (Sound  You)  pursuant  to 
the  Export  Administration  Act  of  1979. 
as  amended  (currently  codified  at  50 
use.  app.  2401-2420  (supp.  1991)  (the 
Act),  and  the  Export  Administration 
Regulations.!  Respondent  Yuzo  Oshima 
and  Respondent  Sound  You  Company. 
Ltd.  responded  to  their  respective 
charging  letters  by  filing  ^  document 
entitled  "Statement  of  Defense"  with 


1  The  Act  toipired  on  Septombar  30.  1 990  Undar 
1  U.S.C  S 109,  vIoUtioM  committed  while  tile  Act 
was  in  effect  remain  liti^ble.  Executive  Otier 
12730  (S5  FR  40373.  October  2. 19W)  cootlniMd  the 
Regulationj  in  effect  under  the  Intamalioaal 
Emergency  Economic  Powen  Act  (50  U.S.CA. 
SS  1701-1706  ISupp.  1990)).  The  Act  wa« 
reauthorited  by  Pub  L.  103-34.  dated  May  31. 
1993. 


this  Tribunal  on  March  12. 1991.  On 
May  16.  this  Tribunal  issued  a 
scheduling  order  pursuant  to  15  CFR 
788.14.  The  Respondents  requested  this 
adjudication  be  made  without  a  hearing, 
pursuant  to  that  section  of  the 
Regulations.  The  Agency  did  not  request 
a  hearing.  This  matter  was  therefore 
presented  for  determination  upon  the 
submissions  of  the  parties.  Following  a 
number  of  postponements,  exchanges  of 
records  and  submissions  were 
completed.  The  record  closed  on 
October  3. 1991  for  determination  on 
the  submissions  of  all  parties.  Because 
the  allegations  in  the  charging  letters  are 
the  same  as  to  both  of  the  Respondents, 
the  cases  were  consolidated  for 
disposition. 

The  charging  letters  allege  that 
between  February  20, 1990  and  June  19, 
1990,  the  Respondents  committed  four 
violations  of  the  Regulations.  Charges 
One  and  Two  allege  in  the  time 
specified  that: 

Respondents  requested  the  Intel 
Corporation  to  export,  dispose  of,  direct 
or  ship  U.S. -origin  Intel  80386 
microprocessors  (CPU-386 
microprocessors)  to  Oshima 's  and 
Sound  You's  client  in  North  Korea 
without  the  validated  license  required 
by  S  772.1(b).  Sound  You.  through 
Oshima.  did  an  act  that  solicited  Intel  to 
commit  a  violation  of  the  Regulations, 
thereby  violating  §  787.3(a)  of  the 
Regulations;  and  did  an  act  that 
counseled,  commanded,  or  induced  the 
doing  of  an  act  prohibited  by  §  787.2  of 
the  Regulations. 

Charge  Three  alleges  that: 

Respondents  ordered  the  above- 
mentioned  80386-25  microprocessors 
writh  knowledge  or  reason  to  know  that 
a  validated  license  was  required  by 
S  772.1(b)  for  the  export  from  the  United 
States  to  North  Korea  and  that 
Respondents  intended  to  export  the 
CPU-386  without  obtaining  such 
validated  license.  The  Respondents 
knew  or  had  reason  to  know  that  a 
violation  was  about  to  occur  or  was 
intended  to  occur,  and  thereby 
committed  one  violation  of  §  787.4  of 
the  Regulations. 

Charge  Four  alleges  that: 

With  Knowledge  that  such  action  was 
prohibited.  Respondents  hired  lawyers 
and/or  other  persons  to  establish 
entities  as  intermediate  destinations  in 
other  countries  from  which 
Respondents  intended  to  ship  the  CPU- 
386s  to  North  Korea  without  the 
required  validated  license.  In  so  doing. 
Respondents  engaged  in  transactions  or 
took  action,  through  other  fiersons.  %vith 
the  intent  to  evade  the  Regulations,  and 
thereby  committed  one  violation  of 
Section  787.5(b)  of  the  Regxilations. 


A  Decision  and  Order  by  the 
Administrative  Law  Judge  issued  on 
February  12, 1992.  It  was  vacated  and 
remanded  by  the  Acting  Under 
Secretary  for  Export  Administration  on 
March  13, 1991.  The  concerns  expressed 
in  the  Remand  and  the  substance  of  the 
February  12, 1992,  Decision  are 
addressed  herein. 

Facta 

By  telefacsimile  letter  dated  February 
20. 1990.  with  the  return  address  of 
"Sound  You  Co.,  Ltd.".  Yuzo  Oshima. 
president  of  Sound  You  Company,  Ltd.. 
asked  the  Intel  Corporation  to  export  for 
him  800,000  units  of  'CPU-386"  a  to 
North  Korea  (Agency  Ex.  2).  The  CPU- 
386  is  a  high-performance 
microprocessor,  which  at  the  time  of  the 
request  by  Sound  You,  was  a  scarce 
commodity,  and  part  of  the  Commodity 
Control  List  under  ECCN  1564 A  3  for 
reasons  of  national  security  (Agency  Ex. 
3  at  2.  4).  Office  of  Export  Enforcement 
documents  regarding  licensing 
determinations  for  the  microprocessors 
indicate  a  presumption  that  exports  to 
North  Korea  would  be  denied.  A  direct 
request  for  licensing  determination 
made  on  March  13. 1990  reflects  that 
the  control  of  the  product  was  for 
national  security  reasons  (Agency  Ex.  4 
at  1).  Another  request  for  licensing 
determination  for  export  to  North  Korea 
for  the  time  period  of  January  1. 1990 
to  December  31. 1990.  also  reflects  a 
presumption  of  denial  (Agency  Ex.  4  at 
2).« 

In  his  letter  to  Intel.  Respondent 
Oshima  stated  that  his  client  was  in 
North  Korea  and  that  he  knew  "COCOM 
regulations"  prohibited  export  of  such 
shipments  to  a  Communist  country 
(Agency  Ex.  2).  Respondent  Oshima. 
aware  of  and  concerned  with 
restrictions  on  the  export  of  the  . 
microprocessor  from  Japan  and 
suggested  alternatives  to  his  taking 
delivery  in  Japan  [Id).  Moreover. 
Respondent  wrote  that  he  "would  like 
to  see  the  business  transaction  in  any 
way  possible"  [Id.).  At  this  early  stage, 
it  is  not  articulated  whether 
Respondents  were  aware  of  the  U.S. 
laws  governing  the  exportation  of  this 
prtxiuct. 

On  February  22,  a  special  agent  with 
the  Office  of  Export  Enforcement  (OEE) 
commenced  an  investigation  into  the 


"The  CPU-386  is  variously  referred  to  as  the  346 
microprocessor,  the  8086  microprocessor  and  the 
80386  microprocsMor.  The  CPU-386  is  also 
referred  to  as  the  CPU-386-25.  The  suffix  refers  to 
the  speed  of  the  microprocessor. 

•  "ECCN"  refers  to  export  commodity  control 
number. 

*  The  signature  of  the  engineer  on  (his  request  is 
dated  what  appears  to  be  7-1S-41. 
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activities  of  Sound  You  and  Oshima. 
Intel  assigned  one  of  its  employees  to 
assume  the  role  of  a  fictitious  marketing 
executive,  "Leonard  Garcia,"  during  tlie 
investigation  {Agency  Ex.  3). 

On  March  13. 1990.  Intel,  through  its 
Director  of  Strategic  Marketing, 
responded  by  facsimile  letter  to  Oshima 
(Agency  Ex.  6).  In  that  letter.  Intel 
clearly  informed  Respondent  that  the 
CPU-386  is  regulated  by  "the  United 
States  and  CXXX»»("  and  could  "only  be 
exported  from  the  United  States  under 
a  Department  of  Commerce  Export 
License"  [Id.).  The  letter  further 
requested  particulars  of  the 
Respondents'  U.S.  agents  as  a  suggested 
means  of  expediting  delivery  and 
advised  Oshima  that  Leonard  Garcia,  a 
fictitious  name  for  the  investigator  in 
this  matter,  would  be  handling  his 
accoimt  Ud).  On  March  16, 1990, 
Oshima  responded  on  Sound  You 
Company,  Ltd.  letterhead.  He  clarified 
the  requested  amount  of  units  as 
800,000  and  suggested  a  delivery 
schedule  of  80,000  per  month  for  10 
months.  Oshima  again  made  reference 
to  the  ultimate  user  in  Pyongyoung, 
North  Korea,  noting  that  the  units  were 
to  be  used  in  the  manufacture  of 
telephone  switchboards  (Agency  Ex.  7). 
No  mention  was  made  regarding  export 
licensing  requirements;  however. 
Respondents  requested  that  Intel  deal 
directly  with  the  North  Korea 
corporation  through  the  intermediation 
of  Sound  You  (/d.). 

On  April  2. 1990,  Intel  responded 
through  Its  named  employee,  Leonard 
Garde,  and  reiterated  that  the  Export 
Administration  Regulations  prohibited 
the  export  of  the  CPU-386s  to  North 
Korea  (Agency  Ex.  8).  Garcia  submitted 
that  he  would  work  with  Soimd  You 
"and  a  representative  of  DPRK  to  fill 
this  order  and  move  these  units  to  a 
delivery  point  mutually  acceptable 
between  the  three  of  us,  whereby  you 
[Oshima]  can  arrange  for  reexport  to 
Pyongyoung.  North  Korea"  Ud.).  In  the 
same  letter.  Gerda  told  Oshima  that  his 
services  and  those  of  the  freight 
forwarder  would  require  a  "cash 
inducement"  of  $5.00  per  unit.a  He  also 
informed  Oshima  that  no  one  else  at 
Intel  knew  that  the  order  was  destined 
for  North  Korea  and  he  requested  that 
"all  incoming  correspondence"  with 
regard  to  Oshima 's  account  be  sent 
"only"  to  him  [Id.). 

On  April  5, 1990.  Gerda  placed  an 
overseas  telephone  call  to  Oshima,  who 


s  With  th«  cost  p«r  unit  qtioted  at  $290.  the  total 
cost  for  800,000  units,  without  fees,  was  In  the 
order  of  $232,000,000.  The  "cash  induceraent"  of 
Si  per  unit  amounted  to  $4,000,000  for  800,000 
units! 


provided  his  own  interpreter.*  The  Intel 
account  representative,  Garda,  did  not 
speak  Japanese.  Respondent  Oshima 
apparently  had  a  very  limited  command 
of  English  (Agency  Ex.  3  at  3).  Much  of 
the  evidence  in  the  record  is  composed 
of,  or  derives  from,  the  taped  telephone 
conversations  between  Garda  and 
Respondent  Oshima.  During  the  April  5 
conversation,  Oshima  stated  that  he 
knew  that  the  export  of  the  CPU-386s 
to  North  Korea  was  prohibited  under 
COCOM  "regulations"  and  asked  if 
there  was  any  way  that  the  CPU-386s 
could  be  shipped  directly,  or  indirectly 
through  Moscow,  Peking,  Bulgaria  or 
Czechoslovakia  to  North  Korea  (Agency 
Ex.  9  at  2,  3. 4).  Oshima  made  it  clear 
that  he  did  not  want  the  CPU-386s  to 
enter  Japan  and  that  none  of  the 
meetings  in  connection  with  his 
acquisition  of  the  CPU-386s  should  take 
place  in  Japan  because  the  COCOM 
regulations  were  strictly  enforced  there. 

On  May  1, 1190.  Oshima  stated  that 
Sound  You  had  hired  some  attorneys  to 
establish  North  Korea  representatives  in 
countries  to  which  the  CPU-386s  could 
be  shipped,  at  which  point  the  Sound 
You  would  be  doing  business  with 
North  Korea  in  foreign  territory  beycmd 
COCOM  jurisdiction.  Oshima  noted  that 
a  final  determination  regarding  the 
legality  of  this  scheme  had  not  been 
made  (Agency  Ex.  10  at  3,  4,  5).  In 
response,  Intel  informed  Oshima  that 
Intel  could  not  lawfully  ship  the  CPU- 
386s  to  North  Korea  through  other 
countries  (Agency  Ex.  10  at  5).  Oshima 
responded  saying  that  he  wanted  to 
prtMceed  with  the  purchase  of  the  CPU- 
386s  even  through  he  knew  that  it  was 
unlawful  to  export  those 
microprocessors  to  North  Korea  under 
U.S.  law  (Id).  Oshima's  primary 
concern  seemed  to  be  his  liability  under 
the  law  of  Japan;  he  apparently 
discounted  his  liability  under  U.S.  law 
and  did  not  concern  himself  with  Intel's 
liability  (Agency  Ex.  10  at  4.  5).  At 
Garda 's  suggestion,  Oshima  expressed  a 

E reference  for  obtaining  a  U.S.  export 
cense  to  give  "the  appearance  that 
everything  was  legal,"  but  again 
asserted  that  any  such  action  must 
conform  with  Japanese  law  (Agency  Ex. 
10  at  5;  Respondents'  Statement  of 
Defense,  march  12, 1991,  at  8). 

Conservations  and  correspondence 
during  the  remainder  of  May  addressed 
currency  problems  and  delivery 
schedules.  During  a  conversation  taped 
May  7, 1990,  Garda  informed  Oshima 
that  Intel  could  not  ship  directly  to 


•  SeivfiraJ  different  Interpreters  were  used  in  the 
series  of  telephone  conversatioas;  at  times  the 
interpreters  were  provided  by  tntai  and  at  other 
times  by  Sound  You. 


Peking,  Bulgaria,  or  Moscow  due  to 
COCOM  regulations.  In  response  to 
Garda's  query  of  where  Intel  should 
deliver  the  product.  Oshima  advised 
that  he  would  study  the  Question 
(Agency  Audiotape  dated  5/7/90). 

On  June  6, 1990.  Oshima  informed 
Intel  by  facsimile  letter  that  he  would 

Eay  for  the  CPU-3868  in  cash  and  that 
e  would  travel  to  the  United  States  to 
accept  the  first  delivery  of  1,000  units 
(Agency  Ex.  11).  In  a  telephone 
conversation  held  June  13. 1990,  Garda 
acknowledged  receipt  of  the  fax  and 
objected  to  the  quantity  requested;  an 
accord  was  reached  that  Oshima  would 
take  delivery  of  10,000  units  In  the 
United  States  and  that  the  price  would 
be  reduced  to  $190  (plus  Garda's  $5 
"commission")  to  pay  for  two  "go- 
betweens"  between  Oshima  and  North 
Korea  who  also  required  "commissions" 
(Agency  Audiotape  dated  6/13/90).  The 
presence  of  a  "go-between"  was  also 
mentioned  in  a  telephone  conversation 
the  next  day  (Agency  Audiotape  dated 
6/14/90). 

On  June  15, 1990.  Garda 
communicated  with  Oshima  by 
facsimile  letter  stating  that  he  would  be 
able  to  sell  him  the  CPU-386S  but  that 
it  would  be  very  risky  for  him  because 
the  transaction  was  unlawful.  Garda 
recommended  that  "you  and  your 
business  associates  be  discreet  while 
visiting  Intel  in  San  Frandsco  and  not 
mention  North  Korea  to  anyone  else  at 
Intel  other  than  myself  (Agency  Ex. 
12). 

On  or  about  June  18, 1990.  Oshima 
submitted  a  letter  and  facsimile 
purchase  order  to  Intel  for  120,000 
CPU-386S,  with  a  total  purchase  price 
of  $23,400,000  (Agency  Ex.  13).  The 
purchases  were  to  span  a  seven-month 
period  and  the  first  delivery  of  36,000 
units  was  to  occur  on  June  28, 1990 
(Id).  In  that  letter  of  transmittal.  Oshima 
stated.  "As  for  your  concern  in  the 
previous  fax,  we  have  dedded  to 
suspend  that  trade  until  conditions 
could  be  arranged  to  legally  carry  out 
the  trade.  So  our  now-undertaking  does 
not  indude  any  risk  that  you  are 
concerned  about."  (Agency  Ex.  13; 
Respondent  Ex.  5).  Oshima  did  not 
indicate  any  new  destination  or  identify 
new  customers  in  the  purchase  order  or 
correspondence.  Oshima  also  reiterated 
his  earlier  assertion  that  he  would  pwy 
cash  for  the  first  shipment  of  CPU-386s 
and  to  come  to  the  United  States  to  take 
possession  of  them,  despite  the  fad  that 
the  quantity  ordered  would  be  "at  least 
three  full  pallets,  each  four  to  five  feet 
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high"  (Agency  Ex.  14)7  In  a  telephone 
conversation  held  after  the  fax  wu  sent, 
Oshima  also  told  Garcia  that  he  would 
bring  the  $180,000  "inducement"  for 
Garcia  and  give  it  to  him  in  "cash" 
(Agency  Ex.  14  at  5).»  This  conversation 
is  also  the  first  time  companies  in 
Singapore  and  Taiwan  are  mentioned 
(.Agency  Ex.  14  at  3). 

On  June  20, 1990,  Oshima  stated  that 
the  would  not  be  sending  the  CPU-386s 
to  North  Korea,  but  rather  intended  to 
ship  them  to  customers  in  Taiwan  and 
Singapore  (Agency  Ex.  15).  Oshima  still 
agreed  to  pay  Garcia  the  solicited 
$180,000  cash  inducement  (36.000 
times  the  $5.00  per  unit  commission), 
even  though  the  CPU-386S  could  be 
shipped  to  Singapore  and  Taiwan 
legally;  Oshima  did  request  a  reduction 
in  the  "fee"  given  the  reduction  in  risk, 
but  Garcia  insisted  that  the  inducement 
should  be  paid  to  compensate  his 
having  held  back  50,000  units  from 
other  customers  and  his  being 
"uncomfortable  [sic)  because  he 
[Oshima]  was  talking  about  dealing  with 
North  Korea  •  •   •  (Agency  Ex.  15  at 
12).  Oshima  stated  that  payment  for  the 
CPU-386S  would  still  be  in  cash 
(Agency  Ex.  15, 16, 17).  Intel  requested 
details  of  the  new  customers  during  this 
telephone  conversation  in  order  to 
arrange  shipment  and  to  prepare 
shipping  and  licensing  documentation 
(Agency  Ex.  15  at  2).  By  fecsimile  letter 
dated  June  22, 1990,  Oshima  provided 
the  names,  addresses,  and  allocation  of 
shipment,  information  for  customers  in 
Singapore  and  Taiwan  (Respondent  Ex. 
10).  On  June  28,  Oshima  again  sent  the 
same  information  by  fax,  adding  that  the 
"intended  end  use  of  all  of  these  three 
customers  is  to  manufacture  personal 
computers"  (Respondent  Ex.  13).  Pre- 
licensing  inquiry  checks  into  these 
companies  revealed  that  they  had  no 
direct  dealings  with  or  knowledge  of 
Oshima  and  The  Sound  You  Company 
(Agency  Ex.  3  at  4).»  Thereafter  followed 
letters  from  Respondent  Oshima  to  Intel 


'  Subsequent  shipments  were  to  t>e  paid  for  by 
Letter  of  Credit. 

*  Because  the  violationi  are  alleged  to  hav« 
occuned  between  February  20  and  June  10,  1990. 
the  evidence  of  acts  and  comments  after  the  latter 
date  is  not  received  or  considered  as  evidence  of 
violations  but  rather  shows  the  RespondenU'  frame 
of  mind  during  the  charged  period. 

•  At  the  request  of  the  Office  of  Export 
En'orcement,  the  Foreign  Commercial  Offices  in 
Singapore  and  Taipei  contacted  the  named 
consignees  Both  Mr.  Lee,  President  of  WIN 
Technologies  and  Mr.  Chiang.  Preaidenl  of  Hsing 
Tech  Enterprises,  told  the  commercial  officers  that 
they  had  not  placed  orders  with  Sound  You  and 
thai  they  did  not  know  Oshima.  There  wa*  do 
response  from  the  Foreign  Commerclai  Poet  tn 
Singapore  as  the  World  Wide  Integrated  Ageode*. 
No  evidence  was  submitted  regarding  the  substance 
or  direction  of  these  inquiries  or  the  general 
practice  adopted  for  making  preliceosing  inquiries. 


suggesting  delivery  dates  and  asking  for 
information  on  how  the  efforts  to  get  the 
license  is  proceeding.  Oshima  also 
asked  Garcia  to  reserve  a  room  at  the 
Wells  Fargo  bank  wherein  the  "cash" 
transaction  could  be  carried  out  during 
a  meeting  that  was  scheduled  to  take 
place  on  June  26. 1990,  but  later 
postponed.  On  July  4,  Respondent 
Oshima  proposed  a  delivery  schedule. 
(Respondent  Ex.  15).  On  July  13, 
Oshima  stated  by  fax  that  he  hoped  the 
transaction  can  be  carried  out. 
(Respondent  Ex.  16).  Then  on  July  17, 
in  a  letter  to  Intel,  Respondent  Oshima 
stated  that  three  weeks  had  now  passed, 
that  he  was  ">n  big  trouble",  and  that  he 
hopes  the  transaction  works  out  as  was 
arranged  on  June  25.  (Respondent  Ex. 
17).  On  July  20,  Intel  informed  Oshima 
that  it  had  received  an  unfavorable  pre- 
license  check  frt>m  the  Department  of 
Commerce. 

-By  July  20,  1990,  the  Agency  has  also 
learned  that  two  of  the  end  users  named 
by  Oshima  had  not  ordered  the  CPU- 
386s  or  any  other  equipment  from  him 
or  Sound  You  and  informed  Intel  of  this 
fact  (Agency  Ex.  18).«<»  Therefore.  Intel 
informed  Oshima  that  it  could  not  do 
business  with  him  [Id.].  On  September 
7, 1990,  Intel  broke  off  all  further 
negotiations  with  the  Respondents  due 
to  the  unfavorable  pre-license  check 
from  the  Department  of  Commerce. 
(Respondent  Ex.  22).  On  September  18. 
1991,  Oshima  wrote  to  Intel  saying  he 
had  received  a  letter  from  Intel  advising 
him  to  contact  the  Department  of 
Commerce  (Agency  Ex.  20).  In  that 
letter,  Oshima  writes,  "However,  it  is 
impossible  for  me  to  gain  any 
information  without  your  cooperation.  If 
yoiir  advise  were  not  what  pulls  my  leg, 
please  cooperate  me  for  the  purpose  of 
making  unfavorable  matters  favorable." 
[Id]  Oshima  also  requests  that  Intel 
"please  let  me  know  your  promotive 
suggestion  concerning  how  to  carry  out 
our  transaction  even  without  an  export 
license,  which  you  had  promised  me." 
(Id.)  There  were  two  contacts  from 
Respondents  to  Intel  referenced  in  two 
letters  dated  October  25  and  November 
2  enclosing  letters  purportedly  from 
Respondents'  customers  regarding  their 
intended  use  of  the  microprocessors 
(Agency  Ex.  21).  The  intended  use 
statements  were  from  WIN  Technologies 
and  Hsing  Tech  Enterprise  Company, 
Ltd.,  two  end  users  who  had  previously 


">The  Agency  acknowledges  tlial  it  never  learned 
whether  the  third  end  user  was  legitimate  and 
Oahima  did  not  allude  to  that  entity  again  (Aganqr 
Ex.  3).  The  namee  and  locatioos  of  the  two 
Taiwanese  firms  that  deny  placing  such  orders,  or 
even  knowing  Respondents  are  set  forth  in  the 
record.  No  purpose  would  be  served  bjr  specific 
identification  here 


denied  any  contact  with  Sound  You  or 
Oshima  (Agency  Ex.  3  at  4, 6;  Resp.  Ex. 
22.  23).  The  final  contact  was  a  letter 
dated  February  5, 1991,  in  which 
Oshima  stated  that  he  had  already  sent 
documents  to  the  Department  of 
Commerce  to  clear  the  problems  raised 
by  Intel  during  a  November  18th 
telephone  conference  and  further 
stated,"  I  believe  we  will  be  able  to 
carry  out  the  transaction  Vithout  a 
license  as  Intel  had  promised  in  the 
early  stages  of  their  negotiations." 
(Agency  Ex.  19).  A  search  of  U.S. 
Department  of  Commerce,  Bureau  of 
Export  Administration  licensing  files 
covering  the  period  of  October  1, 1989 
to  July  18, 1991  uncovered  no  records 
relating  to  Oshima  or  Sound  You 
(Agency  Ex.  22). 

On  February  6, 1991,  the  charging 
letters  were  filed. 

Law  and  Regulations 

In  the  charging  letter,  the  Agency 
cited  sections  787.1(b),  787.2.  787.3(a). 
787.4.  and  787.5(b)  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799) 
(1990). 

Section  787.1(b)  provides: 

No  commodity  or  technical  data  subject  to 
the  Export  Administration  Regulations  may 
be  expiortsd  to  any  destination  without  a 
validated  license  issued  by  the  Office  of 
Export  Licensing,  except  where  the  export  Is 
authorized  by  a  general  license  or  other 
authorization  t>y  the  Office  of  Export 
Licensing. 

Section  787.2  provides: 

No  person  may  cause,  or  aid,  abet,  coimsel, 
command,  induce,  procure,  or  f>ennit  the 
doing  of  any  act  prohibited,  or  the  omission 
of  any  act  required,  by  the  Export 
Administration  Act  or  any  regulation  order, 
or  license  issued  under  the  Act 

Section  787.3(a)  provides  in  relevant 
part: 

No  person  may  do  any  act  that  solicits  the 
commission  of,  or  that  constitutes  an  attempt 
to  bring  about,  a  violation  of  the  Export 
Administration  Act  or  any  regulation,  order, 
or  license  issued  under  the  Act. 

Section  787.4  of  the  Regulations 
provides: 

(a)  No  person  may  order,  buy,  receive, 
conceal,  store,  use,  sell,  loan,  dispose  of, 
transfer,  transport,  finance,  forward,  or 
otherwise  service,  in  whole  or  in  part,  any 
commodity  or  technical  data  exported  or  to 
be  exported  from  the  United  States  or  which 
is  otherwise  subject  to  the  Export 
Administration  Regulations,  with  knowledge 
or  reason  to  know  that  a  violation  of  the 
Export  Administration  Act  or  any  reguiatioc. 
order,  or  license  has  occurred,  is  about  to 
occur,  or  is  intended  to  occur  with  respect  to 
any  transaction. 

(b)  No  peivon  may  ponest  any 
commodities  or  technical  data,  oootrolled  for 
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national  security  or  foreign  policy  reasons 
under  section  5  or  6  of  the  Act: 

(1)  With  the  intent  to  export  such 
commodities  or  technical  data  in  violation  of 
the  Export  Administration  Act  or  any 
regulation,  order,  license,  or  other 
authorization  under  the  Act,  or 

(2)  Knowing  or  having  reason  to  believe 
that  the  conunodities  or  technical  data  would 
be  so  exported. 

Finally,  the  Regulations  provide  in 
part  at  §  787.5(b): 

No  p>erson  may  engage  in  any  transaction 
or  take  any  other  action,  either 
independently  or  through  any  other  person, 
with  intent  to  evade  the  provisions  of  the 
Act.  or  any  regulation,  order,  license,  or  other 
authorization  issued  under  the  Act 

Oiscuasion 

The  Under  Secretary's  Decision  to 
Vacate  and  Remand  the  Decision  and 
Order  of  February  12, 1992  directed  the 
undersigned  to  consider  the  evidence 
contained  in  the  twenty-eight  (28) 
documents  submitted  by  Respondents 
and  to  reconsidei  the  remaining 
evidence  on  the  record  in  Ught  of 
Respondents'  submissions.  Those 
submissions,  in  substantial  part,  relate 
to  activities  that  occurred  after  the  time 
period  during  which  the  alleged 
violations  happened.  The  concerns 
raised  more  specifically  in  the  body  of 
the  Under  Secretary's  Decision  to  Vacate 
and  Remand  will  be  addressed  first. 

The  "language  issue"  expressed  in  the 
Decision  and  Order  previously  issued 
remains  unchanged.  There  is 
concededly  some  variance  between  the 
spoken  work  and  that  which  is  set  forth 
in  the  transcribed  report  [e.g.  Agency 
Ex.  9. 10.  14.  15).  With  the  exception  of 
the  June  18. 1990  telephone  conference, 
the  interpreters  were  provided  by  the 
Respondents.  The  assertion  that  the 
"skill  and  objectivity  of  the  interpreters 
involved  in  this  matter  (may)  have  been 
less  than  adequate  for  a  proceeding  of 
this  magnitude"  by  the  Under  Secretary 
is  not  borne  out  by  any  significant 
questioning  of  what  was  communicated. 
In  addition,  a  company  negotiating  a 
$200  million  deal  hires  inadequate 
translators  at  its  own  peril.  Such 
concerns  affect  the  wei^t  of  the 
evidence,  but  they  do  not  eliminate  it. 
Respondents  cannot  rely  on  a  language 
barrier  to  shield  them  fiijm  civil  liability 
in  this  context.  The  contact  with  Intel 
was  made  with  the  knowledge  that  a 
language  difference  existed;  it  was  in 
Respondents'  own  interest  to  arrange  for 
an  able  translator  to  assist  in  the 
negotiations.  The  record  reflects  that  he 
did  so. 

Charge  One  alleges  that  the 
Respondents  did  an  act  that  solicited 
the  commission  of  a  violation  of  the 
Export  Administration  Regulations. 


Solicitation  is  defined  as  "asking 
another  person  to  commit  an  offense." 
W.  LaFave  and  A.  Scott.  Criminal  Law, 
section  58  at  418  (1972).  For  the  offense 
of  solicitation  to  be  completed,  the  actor 
must  entice,  advise,  incite,  order  or 
otherwise  encourage  another  pterson  to 
commit  an  offense.  It  is  n6t  necessary 
that  the  crime  actually  be  completed. 
Based  on  the  same  events  set  forth 
supra.  Charge  Two  alleges  that  the 
Respondents  counseled,  commanded  or 
induced  the  doing  of  an  act  prohibited 
by  the  Regulations. 

The  evidence  establishes  that  between 
February  20,  1990  and  June  18. 1990. 
Oshima  solicited  Intel  to  obtain  800.000 
CPU-386  microprocessors  for  a  client  in 
North  Korea.  Respondent  Oshima  was 
aware  that  "COCOM"  regulations 
prohibited  such  shipments  from  Japan 
and  his  inquiry  to  Intel  was  made  with 
the  intent  of  evading  Japanese  law. 
Given  the  controls  in  place  in  Japan  at 
the  time  of  these  events.  Oshima  could 
reasonably  be  considered  to  be  on 
"inquiry  notice"  regarding  United  States 
controls  of  exports  to  communist 
countries.  However,  Oshima  left  his 
"inquiry"  to  Intel,  asking  the 
manufacturer  to  suggest  a  way  to  sell 
microprocessors  in  such  a  way  that  he 
might  profit  without  violating  Japanese 
law.  Respondents'  defenses  generally 
reveal  an  exaggerated  reliance  on  Intel 
for  legal  and  transactional  advice.'» 
Such  reliance  may  be  characterized  as 
either  extraordinarily  naive  or 
duplicitous.  This  Tribunal  concludes 
that  given  the  facts  and  circumstances  of 
this  case,  most  notably  the  magnitude  of 
the  deal  and  the  requests  to  a  seller  for 
advice  (when  that  seller  stands  to  sell 
$232  million  of  product!).  Respondents 
acted  duplicitously.  Subsequent 
proclamations  that  "Our  interests  were 
strictly  limited  to  legal  transaction  |sic|" 
were  self-serving  and  contradictory  of 
the  Respondents'  total  actions  (Resp.  Ex. 
3  A.  Statement  of  Defense  at  9). 

Oshima  solicited  Intel  to  obtain 
800,000  CPU-386  microprocessors  and 
export  them  to  North  Korea  without  a 
validated  license.  Intel's  80386 
microprocessors  are  controlled  under 
ECCN1566A  and  require  a  validated 
license  for  export  to  North  Korea. 
During  the  earliest  stages  of  his 
correspondence  with  Intel.  Oshima  was 
advised  that  Intel's  80386  (TM) 
microprocessors  were  regulated  by  the 
Export  Regulations  of  the  United  States 
and  that  exports  tb  North  Korea  were 


11  It  is  worth  noting  that  at  no  time  did 
Respondenti  requatt  Intti't  technical  advice: 
Indeed,  whan  such  advice  was  gralultouily  ofiated, 
Retpondeou  rejected  i(  avao  though  it  wm  thair 
first  tima  trading  with  this  type  of  technology. 
(Agency  Ex.  8  at  5) 


prohibited.  Intel,  in  its  March  13. 1990 
letter  and  its  April  2. 1990  letter 
expressed  a  willingness  to  conduct  trade 
within  the  U.S.  or  to  move  the  units  to 
a  delivery  point  mutually  acceptable  to 
Intel,  Oshima,  and  the  North  Korean 
chent.  Oshima,  on  being  advised  that  a 
direct  shipment  from  Intel  to  North 
Korea  would  be  illegal,  suggested  that 
Intel  ship  the  units  indirectly,  via 
Moscow,  Peking,  Bulgaria,  or 
Czechoslovakia.  Oshima  was  also 
advised  that  such  indirect  shipments 
were  illegal;  yet,  in  the  telephone 
conversation  between  Garcia  and 
himself,  he  reiterated  that  the  shipment 
would  have  to  be  made  to  Moscow. 
Peking  or  Hong  Kong.  Oshima  clearly 
wanted  to  avoid  involvement  with 
Japanese  applications  of  "COCOM 
regulations,"  but  was  will  to  let  Intel 
run  a  risk  regarding  U.S.  export 
regulations  in  exchange  for  a  huge  sale 
and  a  $5.00  per  unit  "commission."  The 
on-going  negotiations  between  Intel  and 
Oshima,  with  the  inducement  and 
enticement  of  an  expressed  wilUngness 
to  buy  large  quantities  at  a  high  price 
and  with  an  additional  commission 
constituted  solicitation  under  §  787.3(a) 
of  the  Regulations.  The  repeated 
suggestion  and  instruction  that  delivery 
be  made  by  a  circuitous  route 
constituted  counseling  and 
commanding  the  doing  of  an  act 
prohibited  by  the  Regulations,  in 
violation  of  §  787.2  of  the  Regulations. 
Charge  Three  alleges  that  Sound  You 
and  Oshima  ordered  80386 
microprocessors  with  knowledge  or 
reason  to  know  that  a  validated  license 
was  required  by  the  United  States  for 
export.  From  the  time  Oshima  first 
solicited  Intel  to  sell  him  the  CPU-386s. 
he  knew  that  shipments  to  North  Korea 
of  those  microprocessors  were 
controlled.  In  fact,  it  was  due  to  his 
experience  with  and  knowledge  of 
Japanese  controls  that  he  asked  Intel  to 
ship  to  North  Korea  directly. 
Respondents  contend  that  a  number  of 
newspaper  articles  predicting  the  easing 
of  these  controls  encouraged  them  to 
pursue  the  trade  with  North  Korea 
(Resp.  Ex.  1,2,  3).  The  only 
interpretation  to  be  given  to  those 
articles  is  that  the  controls  were  still  in 
effect  but  they  might  be  relaxed.  Just  as 
Respondents  were  encouraged  to  trade, 
they  likewise  should  have  remained 
wary  of  precisely  which  regulations 
would  change.  Respondents  were  not 
new  to  trade  with  North  Korea  (Agency 
Ex.  5).  They  were  familiar  with 
international  shipments  and  the 
controls  affecting  communist  states. 
Moreover,  Oshima  was  repeatedly  told 
by  Garcia  that  the  Regulations 
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prohibited  such  exports.  Nevertheless, 
Oshima  was  intent  on  obtaining  the 
CPU-366S,  offering  cash  incentives  to 
Garcia  if  he  would  help  him  to  do  so. 
suggesting  that  he  had  lawyers  working 
on  a  scheme  whereby  the  CPU-386S 
could  be  shipped  through  other 
countries  to  North  Korea. 

Respondents  argue  that  at  no  time  did 
they  ask  that  the  microprocessors  be 
shipped  without  a  validated  license. 
Indeed,  nowhere  in  the  record  can 
Respondent  Oshima  be  found  to  say 
(even  through  translation),  "Ship  the 
CPU  without  a  validated  license"  or 
some  similar  statement.  In  fact,  the 
purchase  order  specifiud  that  delivery 
was  to  be  made  in  the  United  States. 
Respondents  asked  that  delivery  be 
made  in  the  United  States  after 
Informing  Intel  that  the  products  were 
to  go  to  North  Korea  and  after  having 
been  informed  that  both  direct  and 
indirect  shipments  from  Intel  to  North' 
Korea  were  prohibited  by  U.S.  Export 
Regulations.  Respondent  further  argues 
that  on  June  18, 1990,  when  the 
purchase  order  was  sent,  the 
"customer"  was  no  longer  North  Korea, 
but  rather  some  companies  in  Taiwan 
and  Singapore — countries  to  which  the 
CPU  could  be  shipped  under  general 
license  instead  of  a  validated  license.  In 
Support  of  the  claim,  Respondents  note 
that  Intel  was  given  the  names, 
addresses  and  intended  use  of  the 
product  for  each  new  customer. 

Respondents*  version  of  events  may 
be  the  way  they  would  have  me  beheve 
that  the  Export  Regulations  and  related 
laws  are  supposed  to  work:  an  exporter 
of  control  lend  U.S.  products,  after 
determining  his  liability  under  U.S.  law, 
changes  his  plans  to  export  a  product 
illegally  and  instead  finds  new 
customers  in  other  countries.  Perhaps, 
in  such  a  context,  Respondents'  initial 
illegal  proposal  should  not  taint 
subsequent  legal  proposals  if  all  events 
were  as  Respondents  represent.  There 
are,  however,  a  number  of 
inconsistencies  in  Repondents' 
chronology  of  events  that  must  be  noted. 
After  providing  Intel  with  the  new 
customer  list  following  the  June  18 
purchase  order,  investigating  inquiries 
by  U.S.  officials  revealed  that  none  of 
these  companies  was  familiar  with  or 
had  done  business  with  Sound  You  or 
Oshima.  Moreover,  Sound  You  had 
never  listed  Singapore  or  Taiwan  as  one 
of  its  areas  of  trade.  Respondent 
explained  both  these  discrepancies  by 
insisting  that  (1)  in  an  effort  to  protect 
Intel,  with  whom  negotiations  had  been 
time-consuming,  and  to  be  "fair"  to 
Garcia,  Respondents  had  struggled  to 
find  new  clients  after  discovering  that 
trade  with  North  Korea  would  be  illegal 


and  (2)  the  reason  given  respecting  why 
none  of  the  companies  named  by  Sound 
You  and  Oshima  had  heard  of  the 
Respondents  was  because  they  had  dealt 
through  a  middleman — the  mysterious 
J.K.  Pen.  Respondents'  valiant  efforts 
were  only  half-hearted.  Despite 
assertedly  finding  clients  in  countries 
for  which  no  validated  license  was 
required,  no  application  was  made  by 
Respondents  for  any  export  license  for 
these  new  clients  (Agency  Ex.  22).  The 
Introduction  to  the  record  of  the 
existence  of  a  middleman  by  the 
Respondents,  which  I  find  to  be  a  false 
representation,  was  made  after  the 
Agency  introduced  evidence  of  its 
investigation  of  the  clients.  The  letters 
which  Oshima  submitted  as  proof  of 
business  relationship  with  the  "new 
cUents"  did  not  constitute  valid  orders; 
do  not  mention  any  such  agency  %vith 
Pen;  and  were  untimely  (Agency  Ex.  22; 
Resp.  Ex.  22,  23).  Even  Respondents' 
own  evidence  regarding  this  issue,  tapes 
and  transcripts  of  conversations 
between  Sound  You  and  the  companies 
Usted  in  the  purchase  order  to  Intel  well 
after  Respondents  had  been  charged, 
shows  only  that  some  of  the  companies 
had  tried  to  order  microprocessors  in 
1990.  Those  contacted  showed  no 
familiarity  or  acquaintance  with 
Respondents  Oshima  or  Sound  You 
(Resp.  Ex.  26,  27). 

The  totality  of  the  circumstances 
supports  the  conclusion  that 
Respondents  ordered  80386 
microprocessors  with  knowledge  or 
reason  to  know  that  a  validated  license 
was  required  by  §  772.1(b)  for  the  export 
from  the  United  States  to  North  Korea 
and  that  Respondents  intended  to 
export  the  CTU-386  without  obtaining 
such  validated  Ucense.  Respondents 
planned  to  take  delivery  from  Intel  in 
the  United  States.  Despite  this,  they  did 
not  attempt  to  obtain  a  license  and 
instead  presented  evidence  showing 
reliance  on  Intel  to  work  with  the 
Department  of  Commerce  on  their 
behalf.  Viewed  in  the  Ught  most 
favorable  to  Respondents,  the 
contention  that  they  did  not  know  the 
mechanisms  for  exporting  goods  from 
the  U.S.  and  that  they  relied  on  Intel  to 
provide  this  information  is  no  defense. 
Ignorance  of  the  law  is  no  excuse. 
Respondents,  like  all  others  who  export 
goods  from  the  U.S.,  have  a 
responsibiUty  to  plunge  the  byzantine 
depths  of  export  regulations  before 
claiming  complete  and  total  confusion. 
Had  they  taken  delivery  in  the  United 
States,  they  would  have  been  the  one  to 
obtain  an  export  license.  The  entire  set 
of  actions  following  the  placement  of 
the  order  on  June  18, 1990  was  but  an 


attempt  to  purse  the  same  illegal 
venture,  dressing  it  as  a  silk  purse. 

Section  787.4  of  the  Regulations, 
provides  that  no  person  may  order  any 
commodity  to  be  exported  from  the 
United  States  or  which  is  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  a  violation  of  the  Export 
Administration  Regulations  is  about  to 
occur  or  is  intendeid  to  occur  with 
respect  to  any  transaction. 

Charge  four  alleges  that  "with 
knowledge  that  such  action  was 
prohibited.-Respondents  hired  lawyers 
and/or  other  persons  to  establish 
entities  as  intermediate  destinations  in 
other  countries  from  which 
Respondents  intended  to  ship  the  CPU- 
386s  to  North  Korea  virithout  the 
required  validated  license"  in  an 
attempt  to  evade  the  Regulations,  which 
is  a  violation  of  Section  787.5(b)  of  the 
Regulations.  The  evidence  reflects  that, 
on  May  1. 1990,  Oshima  stated  to  Garda 
during  a  telephone  conversation  that  he 
had  hired  some  attorneys  to  look  into 
the  possibility  of  setting  up  entities  in 
countries  to  which  the  CPU-3868  could 
be  shipped  imder  U.S.  law,  noting  that 
they  could  then  be  reexported  from 
those  countries  to  North  Korea. 
Respondent  Oshima  noted  that  no  final 
determination  had  been  made  regarding 
the  legality  of  such  a  scheme.  The 
evidence  also  establishes  that,  in 
response,  Garcia  informed  Oshima  that 
Intel  could  not  lawfully  ship  the  CPU- 
386s  to  North  Korea  througn  other 
countries  without  an  export  license. 
Oshima  responded  by  saying  that  he 
wanted  the  CPU-386S  regardless  of  U.S. 
law.  The  Agency's  position  is  that  once 
Oshima  realized  that  the  Regulations 
would  present  an  obstacle  to  his 
obtaining  the  CPU-386s  he  wanted  for 
shipment  to  North  Korea  and 
acknowledged  that  he  could  not  export 
through  Japan  because  of  the  strict 
enforcement  of  COCOM  controls,  he 
represented  that  he  consulted  with 
counsel  to  devise  a  scheme  to  evade 
those  Regulations  by  involving  "dummy 
companies"  in  various  countries  and 
shipping  the  CPU-386S  through  those 
companies  to  North  Korea. 

The  evidence  in  the  record  does  not 
support  the  alleged  violation  of 
§  787.5(b)  of  the  Regulations. 
Consultation  with  counsel  regarding 
possibilities  is  not  implementation.  The 
only  evidence  in  the  record  that  directly 
support  Agency's  allegation  is 
Respondent  Oshima's  remark  that  his 
lawyers  were  investigating  the 
possibility.  Agency  presented  no 
evidence  to  support  the  claim  that  the 
plan  was  implemented.  No  connection 
was  drawn  between  Respondents  and 
any  company  in  the  original  proposed 
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shipping  destinations  of  Moscow. 
Bulgaria,  or  Peking.  The  later  companies 
introduced  by  Respondents  in 
Singapore  and  Taiwan  had  not  even 
heard  of  the  Respondents;  all 
indications  suggests  that  these 
companies  were  independent  of  Oshima 
and  Sound  You. 

Liability  of  Sound  Yoa  CoqMratkm 

The  liability  of  an  agent  acting  %vithin 
the  scope  of  his  employment  is  imputed 
to  his  employer,  Gleason  v.  Seaboard 
Airline  Railway  Co.,  278  U.S.  349 
(1929).  It  it  also  well-established  that 
corporations  act  only  through 
individuals  and  that  the  acts  of  an 
officer  of  a  corporation  may  be  imputed 
to  the  corporation  when  his  conduct 
was  in  the  course  of  his  employment 
and  for  the  benefit  of  the  corporation. 
See.  eg.,  PTF Enterprises  v  United 
States,  558  F.  Supp.  1317  (W.D.  Mo. 
1983).  afTd  716  F.2d  908  (8th  Or.  1983). 

Oshima  was  the  president  of  Sound 
You.  He  signed  his  name  as  president 
on  the  numerous  pieces  of 
correspondence  generated  in  connection 
with  this  matter.  Oshima 's  conduct  was 
clearly  within  the  course  of  his 
employment  because,  as  the  president  of 
a  firm  involved  in  the  export  of  items 
to  North  Korea,  Oshima  would  certainly 
be  authorized  to  negotiate  a  transaction 
like  the  one  at  issue  here. 

Moreover,  Oshima's  actions  were  also 
thought  to  be  clearly  for  the  benefit  of 
the  corporation,  because  any  profit 
derived  as  a  result  would  be  profit  for 
the  corporation  of  which  he  was 
president.  In  its  answer,  Sound  You  did 
not  allege  that  Oshima  was  not 
authorized  to  take  the  actions  he  took  in 
this  matter  and  that  those  actions  did 
not  benefit  the  corporation.  Oshima's 
acts  are  fully  imputable  to  Sound  You. 

The  Remand 

The  Remand  is  based  on  the  assertion 
that  the  decision  is  unsupported  by 
substantial  evidence  on  the  record  in 
that  it:  (1)  Mischaracterizes  certain 
evidence.  (2)  fails  to  address  other 
evidence  potentially  favorable  to 
Respondents,  and  (3)  it  effectively 
deprives  Respondents  of  a  full  and  fair 
opportunity  to  be  heard.  A  number  of 
other  assertions  in  the  Remand  also 
deserve  comment.  These  include:  (a) 
Respondent  Oshima's  lack  of  fluency  in 
English,  (b)  lack  of  skill  and  objectivity 
of  interpreters,  (c)  failure  to  address 
evidence  favorable  to  Respondent  and 
mischaracterizing  evidence,  and  (d) 
failure  to  cite,  or  respond  to 
Respondents'  28  exhibits  or  arguments. 

Persons  who  seek  to  violate  Uie  export 
and  other  laws  do  not  broadcast  their 
intentions  in  clear  and  explicit 


language.  Here  Intel  officials  perceived 
that  inquiry  was  being  made  to  effect  an 
impermissible  transfer  of  protected 
technology  to  North  Korea.  That 
responsible  domestic  company  then 
gave  appropriate  notice  to  the 
Department  of  Commerce.  Contacts 
were  then  monitored  and  it  %vas 
concluded  that  a  significant  diversion  of 
controlled  items  to  North  Korea  was 
being  attempted  by  Respondents.  The 
story  told  in  this  record  admits  of  no 
other  conclusion.       « 

A.  The  inquiry  ftt)m  Oshima  to  Intel 
clearly  reflected  his  knowledge  that 
export  of  CPU-3868  to  Communist 
countries  was  prohibited  and  that 
Respondents  nevertheless  sought  to  find 
a  way  to  effect  such  export,  Since 
Oshima  alluded  to  COCOM  it  may  be 
inferred  that  he  knew  what  that  term 
meant.  Neither  the  Department  nor  a 
vendor  has  the  burden  of  educating  a 
prospective  purchaser  when  no 
questions  or  inquiry  are  posed. 

B.  Respondent  stated  his 
understanding  that  CPU-386  could  not 
be  exported  to  Communist  countries. 
The  restatement  of  that  conclusion  by 
Intel  constituted  a  clear  and 
une<mivocal  reiteration  of  the  fact. 

C.  The  discussions  respecting 
shipment  through  another  country  with 
subsequent  transfer  to  North  Korea  was 
identified  as  an  illegal  diversion  and 
clearly  so  understood  by  Mr.  Oshima. 
The  probability  of  reshipmenl  to  Russia 
was  suggested  by  Mr.  Oshima.  The  fects 
and  understandings  were  neither 
misunderstood  nor  mischaracterized. 
The  subsequent  proposed  to  changes  of 
consignees  to  three  companies  in  the  £ar 
east  outside  of  North  Korea  rather  than 
reflecting  legitimate  sales,  warranted 
inference  that  a  diversion  through  third 
parties  and  countries  was  in  the  offing. 
This  was  confirmed  when  two  of  the 
companies  that  were  identified  advised 
that  no  such  orders  had  been  placed. 

The  payment  of  a  "cash  inducement" 
of  $5.00  per  unit  for  ultimately  800.000 
units  was  not  found  to  be  a 
"Commission"  or  "inducement".  It  was. 
and  was  found  to  be,  an  offer  of  a  bribe 
for  illegal  acts.  Plain  and  simple.      * 

Conclusion 

From  the  evidence  presented  by  the 
Agency.  I  conclude  that  Respondent 
Yuzo  Oshima  and  Respondent  Sound 
You  Company.  Ltd..  acting  through 
individuals  under  its  control,  did 
commit  three  violations  of  the  Export 
Administration  Act  and  the  Regulations 
promulgated  thereunder,  as  set  forth  in 
Charges  One,  Two  and  Thrae  of  the 
charging  letter.  Evidence  presented  by 
the  Agency  regarding  Charge  Four, 


alleging  the  establishment  of  entities  as 

intermediate  destinations  in  other 
countries  with  the  intent  to  evade  the 
Regulations,  as  discussed  above,  does 
not  support  a  finding  of  a  violation  on 
that  charge. 

Sanctions 

I  concur  vnth  Agency  Counsel's 
proposal  that  the  appropriate  sanction 
in  this  matter  for  both  Oshima  and 
Sound  You  is  denial  of  their  U.S.  export 
privileges  for  a  period  of  20  years. 

The  actions  here  involve 
microprocessor  units  that  were 
controlled  for  reasons  of  national 
security  and  which  were  intended  for 
North  Korea,  a  country  against  which 
the  United  States  has  a  virtual  embargo. 
Oshima  was  told  repeatedly  that  a 
validated  export  hcense  was  required  to 
export  the  CPU-3868  to  North  Korea. 
Even  so,  he  systematically  attempted  to 
find  a  way  to  export  those 
microprocessors  without  first  obtaining 
such  a  license.  Oshima  first  tried  to  get 
Intel  to  export  the  CPU-386s  directly  to 
North  Korea,  expressing  his  willingness 
to  pay  his  point  of  contact  with  Intel  a 
"cash"  inducement  to  see  that  the 
export  took  place.  That  was  not  a  bonus, 
bounty,  or  premium  nor  was  it  a 
kumshaw,  baksheesh  or  dashee  except 
in  an  American  G.I.  sense.  To  offer  or 
agree  to  pay  5%  of  a  $232  million  gross 
price,  as  occurred  here,  was  plainly  and 
simply  an  agreement  to  bribe.  Next, 
Oshima  proposed  to  have  Intel  to  export 
the  CPU-386S  to  North  Korea  through 
other  countries,  going  so  far  as  to 
explore  the  possibility  of  setting  up 
"dummy"  companies  to  make  &e 
transaction  look  legitimate.  Oshima  also 
suggested,  during  later  negotiations  with 
Intel,  that  the  CPU-386s  were  going  to 
be  exported  to  end  users  in  Taiwan  and 
Singapore.  However,  this  was  not  true 
as  is  established  by  the  fact  that  the 
companies  his  identified  to  Intel  as  end 
users  in  Taiwan  denied  any  affiliation 
with  Oshima  or  Sound  You.  The  fact 
that  Oshima  was  willing  to  pay  an 
enormous  amount  in  cash  for  the  CPU- 
386s  and  his  insistence  on  taking 
personal  delivery  of  several  large  pallets 
of  the  CPU-386S  also  indicates  that  this 
was  not  a  legitimate  business 
transaction  but  rather  was  proposed  to 
set  up  a  blind  trail  to  an  impermissible 
destination  to  which  the 
microprocessors  could  not  be  traced. 

Order 

I.  For  a  period  of  20  years  firom  the 
date  of  the  final  Agency  action. 
Respondent  The  Sound  You  Company, 
Ltd.  and  Yuzo  Oshima  with  addresses  at 
Tatsuno-Nishitenma  Building  3-1-6, 
Nishitenma  Kita-ku,  Osaka,  Japan  and 
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all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privik^es  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  i>art,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  Participation  prohibited  in  any 
such  tran-saction,  either  in  the  United 
Slates  or  abroad,  shall  include,  but  not 
be  limited  to.  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  Bling  an  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of,  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

(IV)  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent(s)  appears  or  participates, 
in  any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent(s)'8  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 


from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have  any 
interest  or  participation  therein,  directly 
or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  Ucense,  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Ctrder,  buy.  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  of  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States. 

This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pitfsuant  to  the  Act  (SO 
U.S.CA.  app.  S  2412(c)(1)). 

Dated:  )uly  30, 1993. 
Hugh ).  Dolan, 
A  dministrative  Law  Judge. 

To  be  considered  in  the  30  day  statutory 
review  process  which  is  mandated  by  Section 
13(c)  of  the  Act,  submissions  must  be 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration.  Bureau  of  Export 
Administration,  U.S.  Department  of 
Conunerce,  room  H-3898B.  14th  k 
Constitution  Ave..  N.W.,  Washington.  DC, 
20230,  within  12  days.  Replies  to  the  other 
party's  submission  are  to  be  made  within  the 
following  8  days.  15  CFR  788.23(b).  50  PR 
53134  (1985).  Pursuant  to  Section  13(c)(3)  of 
the  Act,  the  order  of  the  final  order  of  the 
Under  Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia 
within  IS  days  of  its  issuance.  15  CFR 
788.23(e). 

Certificate  of  Mailing 

I  certify  that  I  have  sent  the  attached 
document  by  courier  Federal  Express 
(International  Shipment)  to: 

Yuzo  Oshlma,  President,  Pro  Se  The  Sound 
You  Company,  Ltd..  Tatsuno-Nishitenma 
Building  3-1-6,  Nishitemna  Kita-ku, 
Osaka,  530  Japan  (Airbill  No.  400- 
94226510) 

I  also  certify  that  the  attached 
document  was  delivered  to: 


Anthony  Hicks.  Esq.,  Office  of  Chief  Counsel 
for  Export  Administration,  U.S. 
Depaitment  of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Suite  3830, 
Washington,  DC  20230. 

Dated:  )uly  30. 1993. 

Lynn  demons. 

(FR  Doc.  93-27873  Piled  11-16-93;  8:45  am) 

MUMQ  COOC  MM-Or-M 


IntamatlofMl  Trade  Admlntotratlon 

Inlttation  of  Antidufnping  and 
Countarvailing  Duty  Adminlatratlva 
Raviewa 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings  and  suspension 
agreements  with  October  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  November  17. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
C)ompliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-2104. 

SUPPI^MENTARY  INFORMATION; 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with 
§$  3S3.22(a)  and  355.22(a)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  October  anniversary 
dates. 

Initiation  of  Revie%va 

In  accordance  with  §§  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  &idings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
October  31, 1994. 


Federal  Register  /  Vol.  58.  No.  220  /  Wednesday,  November  17.  1993  /  NoUces  60601 


Antidumping  duty  procMtSngs 


Italy: 

PrMsur*  Sensitive  Plastic  Tape 

A-475-059 

N.A.R.  S.pA ; 

Japan:  " 

Tapewd  RoOer  Bearings  and  Parts  Thereo«,  Finished  and  Unfinished:  Tapered  Roller  Bearings  and  Certain  Comoo- 
nents  Thereof 

A-58e-€04 

A-S68-054 

NTN  Corporation.  Koyo  Seilto  Co..  Ltd.,  NSK  Ltd..  Nachi-Fujikoshi.  Fi#  Heavy  Ind..  C.  Itoh.  Kawasaid  Heavy  Ind 
Maekawa  Bearings,  MC  International,  Niigata  Convenor  Co,  Ltd.,  Sumitomo  Shoji,  Suzuid  Motor  Co    Ltd    Honda 
Motor  Co..  Toyosha  Co..  Ltd..  Yamaha  Motor  Co.,  Ltd..  Daido  Steel.  Kawada  Tetdtosho,  Asaitawa  Se.sal<u8ho 
Fusarashi.  Gotoh  Nut  Seisakusho.  Hamanaka  Nut,  tehiyanagi  Tekko,  isshl  Nut  Ind.,  Kawada  Tekko,  KinkJ  Marusei 
Nut  Kogyo  Kumiai.  Kitazawa  Valve  Co..  Nittetsu  Bolten.  Shiga  Bolt.  Shinko  BolL  Sugira  Seisakusho  Sumikin 

Seiatsu.  Toyo  Valve  Co.,  Unytite  Kogyo 

Malaysia: 

Extaided  Rubt>er  Thread 

A-6S7-e05 

Rut)beiflex  SON  BHD .„ 

Suspension  Agreements 
Kazakhstan: 

Uranium 

A-e34-«02  

Kyrgyzstan: 

Uranium 

A-835-802  

Russian  Federatkxi: 

Uranium 

A-821-«)2  

Uzbekistan: 

Uranium 

A-844-e02 _ 

Venezuela: 

Gray  Portland  Cemerrt  and  Clinker 

A-307-e03 

Corporation  Venezolana  de  Cementos.  S.A.C.A.  Cementos  Carilw.  C.A.  .-. 


India: 


Countervailing  Duty  Proceeding* 


Certain  Iron-Metal  Castings 
C-53:W)63 


Period  to  l>e 
Previewed 


10/1/92-6/30/93 


10/1/92-9/30/93 
4/2/92-9/30/93 

10/16/92-9/30/93 
10/16/92-9/30/93 
10/16/92-9/30/93 
10/16^2-9/30/93 

2/1/92-1/31/93 
1/1/92-12/31/92 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§§  353.34(b)  and  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1)  (1993). 

Dated:  November  12, 1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  93-28265  Filed  11-16-93;  8:45  am] 

BILUNO  COOE  3610-O»-M 


United  States-Canada  Free-Trade 
Agreement.  Article  1904  Binational 
Panel  Reviews;  Corrected  Notice  of 
Opportunity  To  Apply  to  Serve  on 
Binational  Review  Panels  and 
Extraordinary  Challenge  Committees 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 


Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTKM:  Correction  to  Notice  of 
opportunity  to  apply  for  inclusion  on 
lists  of  candidates  eligible  to  serve  on 
binational  panels  and  Extraordinary 
Challenge  Committees  convened 
pursuant  to  Chapter  19  of  the  United 
States — Canada  Free-Trade  Agreement 
(CFTA  or  Agreement)  published  in  58 
FR  59705  on  Wednesday,  November  10, 
1993.  The  notice  omitted  Annex  A,  the 
U.S.  Article  1904  Roster  List  and  Annex 
B,  Final  List  of  Candidates  for  Article 
1904.13  Extraordinary  Challenge 
Committees,  both  of  which  are 
published  in  this  corrected  notice.  The 
text  of  the  notice  is  otherwise 
unchanged. 

SUMMARY:  The  CFTA  provides  for  the 
establishment  of  binational  panels  to 
review  final  determinations  in  U.S.  and 
Canadian  antidumping  and 
countervailing  duty  proceedings 


involving  merchandise  from  Canada  or 
the  United  States.  The  CFTA  also 
provides  for  review  of  binational  panel 
decisions,  in  limited  circumstances,  by 
Extraordinary  Challenge  Committees. 
Pursuant  to  the  CFTA  and  its 
implementing  legislation,  USTR 
maintains  lists  of  candidates  eligible  to 
serve  on  Chapter  19  panels  and 
Extraordinary  Challenge  Committees. 
USTR  and  the  interagency  group 
established  pursuant  to  section  405  of 
the  United  States — Canada  Free-Trade 
Agreement  Implementation  Act  of  1988, 
Public  Law  100-449  (the  Act),  invite 
eligible  citizens  of  the  United  States  to 
apply  for  inclusion  on  these  candidate 
lists. 

DATES:  Eligible  citizens  are  encouraged 
to  supply  a  resume  to  the  office 
indicated  below  by  November  24, 1993 
in  order  to  be  considered  for  the  1994 
candidate  lists. 

ADDRESSES:  Section  405  Group,  room 
223.  Office  of  the  United  States  Trade 
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Representative,  600  17th  Street  NW., 
Washington.  DC  20506. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Dorothy  Balaban,  Legil  Assistant,  Office 
of  the  General  Counsel,  Office  of  the 
United  States  Trade  Representative, 
(202) 395-3432. 

SUPPLEMENTARY  MFORIIATKM:  Chapter 
19  of  the  CFTA  substituted  binational 
panel  review  for  judicial  review  by 
national  courts  of  final  determinations 
in  antidumping  and  co^intervailing  duty 
proceedings,  dbapter  13  panels  review 
determinations  to  decide  whether  the 
competent  investigating  authority 
complied  with  the  relevant  national 
laws,  applying  the  standard  of  review 
that  would  otherwise  have  been  applied 
by  a  national  court  in  comparable 
circumstances. 

Since  the  implementation  of  the 
CFTA,  46  binational  panel  proceedings 
have  been  convened  pursuant  to 
Chapter  19.  30  of  these  panel 
proceedings  have  involved 
determinations  by  U.S.  investigating 
authorities;  16  have  involved  Canadian 
determinations.  Six  of  these  panels  have 
reviewed  countervailing  duty 
determinations:  23  proceedings  have 
involved  antidumping  duty 
determinations;  14  have  involved  injury 
determinations;  and  three  have  involved 
scope  determinations.  21  panel 
proceedings  are  currently  pending. 

Binational  panels  convened  pursuant 
to  Chapter  19  consist  of  five 
independent  experts.  A  separate  panel 
is  formed  for  each  challenged 
determination.  The  panelists  are 
nominated  by  the  United  States  and 
Canada  from  lists  of  eligible  candidates 
developed  in  advance  pursuant  to  the 
requirements  of  the  CFTA  and  the  Act 
The  majority  of  individuals  on  each 
panel  must  be  attorneys. 

Panel  decisions  are  not  subject  to 
appeal,  but  may  be  reviewed  in  limited 
circumstances  by  a  binational 
Extraordinary  Challenge  Committee. 
Extraordinary  Challenge  Committees  are 
composed  of  current  and  former  Federal 
judges.  To  date,  two  panel  decisions  has 
been  considered  by  Extraordinary 
Challenge  Committees. 

Section  405  of  the  Act  establishes  an 
interagency  group,  chaired  by  USTR,  to 
propose  lists  of  candidates  eligible  to 
serve  on  Chapter  19  panels  and 
Extraordinary  Challenge  Committees. 
After  consulting  with  the  Senate 
Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means.  USTR 
approves  a  final  candidate  list.  Pursuant 
to  section  405,  the  candidate  list  may  be 
modified  twice  each  year. 

The  current  U.S.  list  of  candidates 
eligible  to  serve  on  chapter  19 


binational  panels  is  set  forth  in  Annex 
A  to  this  notice.  The  current  U.S.  list  of 
candidates  eligible  to  serve  on 
Extraordinary  Challenge  Committees  is 
set  forth  in  Annex  B. 

Criteria  for  Eligibility 

Chapter  19  establishes  specific  criteria 
for  panel  selection.  First,  candidates 
must  be  U.S.  or  Canadian  citizens  and 
not  affiliated  with  either  government 
They  also  must  be  of  good  character, 
high  standing  and  repute,  and  must  be 
chosen  strictly  on  the  basis  of 
objectivity,  reliability,  sound  judgment 
and  general  fiamiliarity  with 
international  trade  law.  Although  the 
Act  precludes  active  judges  from  serving 
on  Qiapter  19  panels,  former  judges  are 
encouraged  to  apply. 

Section  405  oi  the  Act  establishes 
further  requirements  for  the  selection  of 
eligible  U.S.  candidates  to  serve  on 
Chapter  19  binational  panels. 
Candidates  are  to  be  selected  without 
regard  to  political  affiliation. 
Individuals  who  would  be  prevented  by 
conflicts  of  interest  bom  serving  on 
many  panels  convened  pursuant  to 
Chapter  19  may  be  excluded  from  the 
final  candidate  Ust.  Not  all  individuals 
included  on  the  final  candidate  list 
necessarily  will  be  selected  for  panels. 

Remuneration 

The  two  governments  share  equally  in 
compensating  panel  members,  lite 
amount  of  remuneration  varies 
according  to  the  exchange  rate  and  is 
currently  $320  per  day,  plus  reasonable 
expenses.  Although  panelists  will 
receive  remuneration  from  the  United 
States,  section  405(b)  of  the  Act 
specifies  that  paneHsts  are  not 
considered  employees  of  the 
Government. 

Procedures  for  Application 

Interested  parties  are  encouraged  to 
supply  one  copy  of  their  resumes  to 
Section  405  Group,  room  223,  Office  of 
the  United  States  Trade  Representative. 
600  17th  Street  NW..  Washington.  DC 
20506.  Upon  receipt  of  resumes,  the 
Section  405  Group  may  send  a  letter 
requesting  further  information  in  order 
to  allow  a  thorough  evaluation  of  the 
application. 

The  applicant's  resume  and  any 
supplementary  information  provided  by 
an  applicant  will  be  used  by  USTR  for 
the  purpose  of  selecting  candidates  for 
the  final  lists  and  for  nominating 
candidates  for  particular  panels  or 
committees.  Further  information 
concerning  potential  conflicts  may  be 
requested,  on  an  as  needed  basis,  from 
individuals  prior  to  final  selection  or 
appointment  to  particular  panels  or 


committees.  This  information  will  be 
provided  to  the  Government  of  Canada 
upon  the  nomination  of  candidates  to 
particular  panels  or  committees. 

Current  Members 

Current  members  of  the  candidate 
lists  need  not  reapply  in  response  to  this 
notice.  Current  members  who  are  no 
longer  interested  in  serving  on  panels  or 
committees  should  notify  USTR  so  that 
they  can  be  removed  fitim  the  list.  In  the 
absence  of  such  notice.  USTR  will 
assimie  that  the  individual  wishes  to 
remain  on  the  list  Individuals  who  have 
previously  applied  but  have  not  been 
selected  for  a  final  candidate  list  may 
reapply. 

False  Statements 

Pursuant  to  section  405(a)(2)(C)  of  the 
Act,  false  statements  by  an  applicant  to 
USTR  regarding  the  applicant's  personal 
or  professional  qualifications,  or 
financial  or  other  relevant  interests,  that 
bear  upon  the  applicant's  suitability  for 
placement  on  a  list  of  eligible 
candidates  or  appointment  to  panels  or 
committees  are  subject  to  criminal 
sanctions  under  18  U.S.C.  10901. 

Dated:  November  12, 1993. 
JanMM  R.  Holbeiii. 

United  Statet  Secretary,  FT  A  Binational 
Secretariat 

Aaoax  A— United  SUIm  Article  1904  Rosier 
liat 

Bruce  Aitken 
Bill  Alberger 
William  P.  Alford 
Steven  W.  Baker 
John  H.  Barton 
David  B.  Birenbaum 
Lawrence ).  Bogard 
James  R.  Cannon 
Michael  J.  Coursey 
Gail  T.  Cumins 
Joel  Davidow 
Joseph  F.  Dennin 
Harry  B.  Bndsley 
Howard  N.  Fenton.  01 
Harry  First 
Peter  J.  Gartland 
Timothy  A.  Hair 
David  Hartquist 
C  Michael  Hathaway 
Mark  D.  Herlach 
F.  Lynn  Holec 
O.  lliomas  Johnson.  )r. 
Alan  G.  Kashdan 
Harold  H.  Koh 
Daniel  M.  Kolkey 
Jane  C  Luxton 
Robert  E.  Lutz,  11 
Michael  P.  Mabils 
W.  Qark  McFadden.  11 
Brian  B.  McGiU 
John).  Miller. CPA 
Carol  A.  Mitchell 
Philip  D.  O'NeUl.  Jr. 
Daniel  G.  Partan 
Kathleen  F.  Patterson 
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John  M.  Pvtetion 
Morton  Pomeranx 
Lauren  D.  Rachlin 
John  A.  Ragocta 
Kenneth  B.  Reisenfeld 
W.  Michael  Reisman 
Robert  B.  Rugger! 
Francis  J.  Sailer 
Michael  Sandler 
Leonard  B.  Santos 
Tom  M.  Schaumberg 
Thomas  J.  Schoenbaum 
Melvin  S.  Schwechter 
Saul  L  Sherman 
Mary  T.  Staley 
Eugene  L  Stewart 
Terence  P.  Stewart 
The  Honorable  Paula  Stem 
Steven  S.  Weiser 
Gary  M.  WeUh 

Annex  B— Final  List  of  Candidate*  fitr 
Article  1904.13  Extraordinary  Challonga 
Conunittaes 


Honorable 

Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
Honorable 
HonoraUe 
Honorable 


Arlin  M.  Adams 
Patricia  J.  Boyle 
Susan  Getzendaimer 
Lynn  Q  Higby 
Frederick  B.  Lacey     . 
Miles  W.  Lord 
Frank  J.  McGarr 
Thomas  R.  McMillan 
James  R.  Miller,  Jr. 
Robert  J.  O'Connw 
John  A.  Reed 
Charles  B.  Renfrew 
Philip  W.  Tone 
Harold  R.  Tyler,  Jr. 
Malcohn  R.  Wilkey 


IFR  Doc.  93-28266  FUed  11-16-93;  8:45  am] 
BMJJNQ  CODE  XIO-QT-M 


Lehigh  University,  et  al.;  Consoildated 
Decision  on  Applications  for  DtJty^ree 
Entry  of  Scientific  instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactiired  in  the  United 
States. 

Docket  Number:  93-095.  Applicant: 
Lehigh  University,  Bethlehem,  PA 
18015.  Instrument:  Gas  Source  Isotope 
Ratio  Mass  Spectrometer,  Model  MAT 
252.  Manufacturer:  Finnigan  MAT. 
Germany.  Intended  Use:  See  notice  at  58 
PR  47887.  September  13, 1993.  Reasons: 
The  foreign  instrument  provides 
internal  precisions  of  0.1  per  mil  for  1.0 


X 10^  to  1.0  X 104  mole  samples  of  both 
Nj  and  COj  in  dual-inlet  continuous 
viscous  flow  mode. 

Docket  Number  93-097.  Applicant: 
University  of  Oklahoma.  Norman,  OK 
73019.  Instrument:  Gas  Chromatograph 
Isotope  Ratio  Mass  Spectrometer,  Model 
MAT  252.  Manufacturer  Finnigan 
MAT,  Germany.  Intended  Use:  See 
notice  at  58  FR  47887,  September  13. 
1993.  Reasons:  The  foreign  instrument 
provides:  (1)  An  internal  precision  of 
0.005  per  mil  for  3  bar  ^  samples  of 
COj,  (2)  two  ion  multicollector  systems 
and  (3)  an  all  metal  inlet  with  gold 
seals. 

Docket  Numbers:  93-100  and  93-101. 
Applicant:  University  of  Michigan,  Ann 
Arbor,  MI  48109-1063.  Instruments:  (2) 
Used  Rare  Gas  Mass  Spectrometers  and 
Accessories,  Models  VG  1200S  and  VG 
3000.  Manufacturer  Fisons,  United 
Kingdom.  Intended  Use:  See  notice  at  58 
FR  49023.  September  21. 1993.  Reasons: 
The  Model  VG  1200S  instrument 
provides  a  sensitivity  of  1  x  10-s  amps/ 
Torr  for  Ar  and  low  badtground  (partial 
pressure  at  mass  36  is  less  than  3  x  10->3 
cms  STP).  The  Model  VG  3000 
instrument  provides  detection  and 
measurement  of  ion  beams  of  6  x  10->< 
amps  with  a  3:1  signal/noise  ratio  and 
measiuement  of  helium  isotopic 
compositions  (JHe/*He)  to  5.0%. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Craal. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  93-28300  Filed  11-16-93;  8:45  am] 
■LUNO  cooc  asio-oe-p 


University  of  Arlcansas  et  al.; 
Consolidated  Decision  on  Applications 
for  Dutyfree  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211.  U.S.  Department  ofCommerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used. 


is  being  manufactured  in  the  United 
States. 

Docket  Number  93-096.  Applicant: 
University  of  Ariiansas.  Fayetteville,  AR 
72701. 

Docket  Number  93-098.  Applicant: 
Oklahoma  State  University.  Stillwater. 
OK74078. 

Instrument:  Tandem  Fabry-Perot 
Interferometers  and  Accessories. 

Manufacturer  J.R.  Sandercock. 
Switzerland. 

Intended  Use:  See  notices  at  58  FR 
47887,  September  13, 1993  and  58  FR 
49023,  September  21. 1993.  Reasons: 
The  foreign  instrument  provides  a  3- 
pass  dynamically  isolated  tandem 
system  with  contrast  in  the  range  lO*  to 
10"  and  optimal  dynamic  range  with 
minimal  draft.  Advice  Received  From: 
National  Institute  of  Standards  and 
Technology,  October  15. 1993. 

The  National  Institute  of  Standards 
and  Technology  advises  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  the  foreign 
instruments. 
Frank  W.CneL 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc  93-28302  Filed  11-16-93;  8:45  am] 
BtUMQ  CODE  M1»-oa-F 


University  of  California;  Decision  on 
Appllcetion  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89- 
651. 80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211.  U.S. 
Department  ofCommerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 

Comments:  Hone  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Docket  Number  92-169R.  Applicant: 
University  of  California,  Los  Alamos, 
NM  87545.  Instrument:  UHV  Scanning 
Tunneling  Microscope.  Manufacturer 
Omiyon  Associates,  Germany.  Intended 
Use:  See  notice  at  58  FR  4978,  January 
19, 1993.  Reasons:  The  foreign 
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instrument  provides:  (1)  In-situ  tip 
exchange,  (2)  guaranteed  atomic 
resolution  on  gold  and  (3)  an  additional 
substrate  electrode  and  preamp  for 
ballistic  electron  emission  microscopy 
capability. 

The  capabilities  of  the  foreign 
instrument  described  above  are 
pertinent  to  the  applicant's  intended 
purpose  and  we  know  of  no  other 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  which  is  being 
manufactured  in  the  United  Slates. 
Frank  W.  OmI, 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  93-28301  Filed  11-16-93;  8:45  am) 

BIUJNO  COOe  S610-OS-F 


Minority  Business  Development 
Agency 

(1.0.  No.  06-10-94004-01] 

Business  Development  Center 
Applications:  Uttle  Rock  MBDC 

AGENCY:  Minority  Business 
Development  Agency,  DOC. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program. 
The  total  cost  of  performance  for  the 
first  budget  period  (12  months)  from 
April  1, 1994  to  March  31. 1995  is 
estimated  at  $169,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Little 
Rock,  Arkansas  MSA  geographic  service 
area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 

Eublic  and  private  sector  resources  on 
9half  of  minority  individuals  and 
firms;  offer  a  full  range  of  management 
and  technical  assistance  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 


of  information  and  aasistanoe  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmaticaliy  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBIX>  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees  . 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to^ate  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  December  28, 1993.  Applications 
must  be  postmarked  on  or  before 
December  28. 1993. 

ADDRESSES:  Dallas  Regional  Office.  1100 
Commerce  St.,  room  7B23,  Dallas,  Texas 
75242.  (214)  767-6001. 

FOR  FURTMER  MFORMATION  CONTACT: 


Melda  Cabrera,  Regional  Director,  Dallas 
Regional  Office,  telephone  (214)  767- 
8001. 

A  pre-bid  conference  will  be  held  on 
December  10, 1993  in  the  Earl  Cabell 
Federal  Building,  room  7B23,  on  1100 
Commerce  Street,  Dallas,  Texas  at  10 
a.m. 

SUPPLEMENTARY  MFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  0MB  control 
number  0640-0006.  Questions 
conce'  ling  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  to  an  award  being  made,  they  do 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Covemment. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs.  Awards  under 
this  program  shall  be  subject  to  all 
Federal  laws,  and  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable-^tio 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  accoimt  is  paid  in  fiill, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Avford  Termination — ^The 
Departmental  Grants  Office  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is^etermined  that  the 
award  recipient  has  foiled  to  comply 
with  the  conditions  of  the  grant/ 
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cooperative  agreenrant.  Examples  of 
some  of  the  conditions  whid)  can  cause 
termination  are  fei litre  to  meet  coet- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  isflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  ptmishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— AU 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment.  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonpncuremeat  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26.  section 
105)  are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace— Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

/4n//-LoW)yjn^— Persons  (as  defined  at 
15  CFR  part  28.  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  from  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contacts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures— Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  LoW)ying 
Activities."  as  required  under  15  CFR 
part  28.  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  apphcations/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit.  If 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LIi,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 


should  not  be  transmitted  to  IXX:.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority  BusioaM  Development 
(Catalog  of  Foderal  DomMtic  Assiitanca) 

Dated:  Novacobttr  8. 1993. 
Melda  Cabren. 

Begionai  Director.  Dallas  Regional  Office 
(FR  Doc  93-28188  Filed  11-18-93;  8:45  un) 
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PJ>.  No.  06-1»-»4(»1-^] 

Buetneee  DevelopiMnl  C«nt«r 
AppllcaUoim:  S*uwpon  MBOC 

AOCHCY:  Minority  Business 
Development  Agency.  DOC 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625.  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBIX)  program. 
The  total  cost  of  perftjrmance  for  the 
first  budget  period  (12  monlhs)  from 
April  1. 1994  to  March  31. 1995  is 
estimated  at  $169,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof 
The  MBDC  will  operate  in  the 
Shreveport,  Louisiana  MSA  geographic 
service  area. 

The  fiinding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  offer  a  full  range  of  management 
and  technical  assistance  to  mincuity 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 


businesses,  individaals  and 
organizations  (50  points):  the  resotirces 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  accep>table  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recomnrandations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  amrd.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fiaes  for  management  and 
technical  assistance  (MATA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  fonding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  facton  as  llie 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  December  28, 1993.  Applications 
must  be  postmarked  on  or  before 
December  28, 1993. 

AOOflESSES:  Dallas  Regional  Office.  1100 
Commerce  St..  room  7B23.  Dallas.  Texas 
75242. (214)  767-6001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director,  Dallas 
Regional  Office,  telephone  (214)  767- 
8001. 

A  pre-bid  conference  will  be  held  on 
December  10, 1993  in  the  Eari  Cabell 
Federal  Building,  room  7B23.  on  1100 
Commerce  Street,  Dallas.  Texas  at  10 
a.m. 

SUPPtfMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
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award  is  120  days.  Executive  Order 
12372,  "Intergovemmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
OfRce  of  Management  and  Budget 
(0MB)  and  assigned  0MB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Ck)sts — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  to  an  award  being  made,  they  do 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— Al\  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — ^The  IDepartment 
Grants  Office  may  terminate  any  grant/ 
cooperative  agreement  in  whole  or  in 
part  at  any  time  before  the  date  of 
completion  whenever  it  is  determined 
that  the  award  recipient  has  foiled  to 
comply  with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements:  unsatisfactory 
performance  of  the  KffiDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 


termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonpmcurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace— Gnnteea  (as 
defined  at  15  CFR  part  26,  Section  60S) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmentvnde  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying—Penont  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  loM)ying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobb3ring  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  6ind 
contacts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures— Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  tising  any  fimds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lo¥fer  Tier  Certifications— Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CI>-512. 
"Certifications  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclostire  form,  SF-4XL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  Novemlwr  8, 1993. 
Malda  Cabrers. 

Regional  Director,  DalloM  Regional  Office. 
[PR  Doc  93-28189  Piled  11-16-93;  8:45  am) 
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National  Ocaanic  and  Atmoaphartc 
Admlnlatration 

Coaatal  Migratory  Palagic  Raaourcaa 
of  tha  GuH  of  Maxico  and  South 
AUantlc:  Public  Haarlng 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  ■  public  hearing. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  hearing  on  draft 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic 
Amendment  7  proposes  to:  (1) 
Suballocate  the  Eastern  zone 
commercial  quota  for  Gulf  group  king 
mackerel  equally  between  uie  east  and 
west  coasts  of  Florida  (the  North  area 
and  the  South/West  area  are  separated 
at  the  boundary  between  Florioa's  Dade 
and  Monroe  counties);  and  (2)  further 
suballocate  the  South/West  area  quota 
between  net  and  troll  fishermen. 

DATES:  Written  comments  on  the 
proposed  action  must  be  received  by 
January  3, 1994.  The  hearing  is 
scheduled  for  Tuesday,  December  7, 
1993.  from  7  p.m.,  to  10  p.m. 

ADDRESSES:  Comments  should  be 
addressed  to  Terrance  R.  Leary,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
331,  Tampa,  FL,  33609.  The  hearing  will 
be  held  in  the  Conference  Room  at  the 
NMFS  Panama  City  Laboratory,  3500 
Delwood  Beach  Road,  Panama  City, 
Florida  (904-234-6541). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  R.  Leary,  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
hearing  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aides  should  be  directed  to 
Beverly  Badillo  at  the  above  Council 
address  by  November  30, 1993. 

Dated:  November  10, 1993. 
David  S.  Crasdn. 

Acting  Director.  Office  ofFisheriet 
Conservation  and  Management,  Sationol 
Marine  Fisheries  Service. 

(PR  Doc.  9^-28177  Piled  11-16-93;  8:45  am] 
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National  Technicai  Informatfon  Service 

Prospective  Grant  of  Exclusive  Patent 
Ucenae 


This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(lKi)  that  the  NaUonal 
Technical  Information  Service  (NTIS). 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
No.  4.973,194  (Serial  No.  7-229.935). 
titled  "Method  for  Burial  and  Isolation 
of  Waste  Sludge,"  to  Del  Mar 
Environmental  Technologies.  Inc..  a 
company  in  the  process  of  incorporating 
and  organizing  operations  in  the  State  of 
Virginia.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  writh 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  NoUce,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  describes  a  method  of 
disposal  of  waste  solid  material  in  an 
underwater  geologic  formation  on  the 
continental  margins  which  comprises 
the  steps  of:  Drilling  a  large  diameter 
hole  into  the  geologic  formation  to  a 
depth  of  several  hundred  feet  in  a  single 
stroke  operation;  depositing  a  slug  of  a 
paste  of  waste  material  into  the  bottom 
of  the  hole  thereby  burying  the  slug;  and 
permitting  the  geologic  formation 
adjacent  to  the  hole  above  the  buried 
slug  to  fill  the  hole  above  the  slug, 
thereby  sealing  the  buried  slug  in  the 
geologic  formation.  A  continuous  slxig  of 
waste  material  can  be  used,  or  the  waste 
material  can  be  formed  into  discrete 
charges  of  malarial. 

The  availabihty  of  Patent  No. 
4,973.194  for  Ucensing  was  published  in 
the  Federal  Register,  Vol.  56,  No.  21,  p. 
3822  (January  31, 1991).  A  copy  of  the 
above-identified  patent  may  be 
purchased  from  me  Commissioner  of 
Patents  and  Trademarks.  Box  9, 
Washington,  DC  20231  for  $3.00 
(payable  by  check  or  money  order). 

Inquires,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L. 
Mark,  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield, 
VA  22151.  Properly  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  Notice  will  be 


considered  as  obiections  to  tbe  grant  of 
the  contemplated  licmise. 
DougUa  J.  Caiapion, 

Acting  Director,  Office  of  Federal  Patent 
Licensing. 

(FR  Doc.  93-28161  Filed  11-16-93: 8:45  am] 
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COMMITTEE  FOR  THE 

IMPLEMENTATION  Of  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umtts  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Producta  Produced  or  Manufactured  in 
Bangladeah 

November  10, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


EFFECTIVE  DATE:  November  17, 1993. 

FOn  FURTHER  INFOmiATKM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  tiie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPtEMEKTARY  INFORMATION: 

Authority:  Executive  Ckdar  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  334 
and  634  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmoni2ed  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  60174.  published  on 
December  18, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certun  of 
its  provisions. 
RitaD.  Hajrw, 

Chairman,  Committee  for  the  Impkinentatioti 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreemenii 

November  10. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  11, 1992.  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  ceitain  cotton,  man- 
made  fiber,  sillc  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1. 1993  and  extends  through 
January  31, 1994. 

Effective  on  November  17. 1993.  you  are 
directed  to  amend  further  the  directive  dated 
December  11, 1992  to  increase  the  limits  far 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agraemeot 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
Bangladesh: 


Category 

Adjusted  twetve-month 
Hmit« 

634  

112,321  dozen. 
392.958  dozen. 

iJhe  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  attef  Jwxjary 
31,  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc  93-28296  Filed  11-16-93;  8:45  ami 
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Adjustment  of  import  Umita  for  Certain 
Man-Made  Rt>er  Textile  Producta 
Produced  or  Manufactured  In  India 

November  10. 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  17. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
JennifM  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
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quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

8UPI>UIIENTARV  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U  S  Q  1854). 

The  current  limit  for  Category  641  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Categories  647/ 
648  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  57  FR  56328,  published  on 
November  27, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rila  D.  Hayea. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

G>iiimittee  for  the  Implemenlatioii  of  Taxtile 

AgrMIDMltS 

November  10. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  20, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  India  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  November  17, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  20, 1992  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  India: 


Categofy 


Levels  in  Group  I: 

641  

647/648 


Adjusted  Iwely  month 


895,965  dozen. 
282,444  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  expoded  after  December 
31.  1992. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^in 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayea, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  93-28299  Filed  11-16-93;  8:45  am) 
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Adjuetm«nt  of  Import  Untlta  for  Certain 
Cotton  and  llan-Mado  Rber  Textllo 
Products  Produced  or  Manufactured  In 
tfM  Ptillipplnaa 

November  10, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  17, 1993. 

FOR  FURTHER  MFORMATION  CONTACr. 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI^MENTARY  MFORMATION: 

Audiortty:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53473,  published  on 
November  10, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hoyoa. 

Chainnoii,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoDuniltee  for  Am  faDplemantatioe  of  Ttxtila 
AgTMoients 

November  10, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
Issued  to  you  on  November  4, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  Imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products  and  silk 
blend  and  other  vegetable  6ber  apparel, 
produced  or  manufactured  In  the  Philippines 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1993  and 
extends  through  December  31, 1993. 

Effective  on  November  17, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  4, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines: 


Category 

Hmiti 

Levels  in  Group  1: 

335 

634 

635 

148,220  dozen. 
364,952  dozen. 
290.385  dozen. 

•The  limits  have  not  been  adjusted  to  ac- 
count (or  any  imports  exported  after  December 
31,  1992. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
tliese  actions  fall  within  the  foreign  a^irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  93-28298  Filed  11-16-93;  8:45  am] 
MJJNa  cooc  SBi»-o»-r 


Adjustment  of  an  Import  UmK  for 
Certain  Wool  Taxtlla  Producta 
Produced  or  Manufactured  in  Poland 

November  10, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

Umit 

EFFECTIVE  DATE:  November  17, 1993. 
FOR  FtiRTNER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
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(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt^MENTARY  MFOfMATKM: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  443  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  i^  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  48022.  published  on  October 
21, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  HayM. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementalioa  of  Textile 
Agreements 

NovemlMrlO,  1993. 
CommissicMwr  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Octolwr  15, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fitier  textile  products,  produced  or 
manufactured  in  Poland  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1993  and  extends  through 
December  31. 1993. 

Effective  on  November  17, 1993,  you  are 
directed  to  amend  the  directive  dated 
October  15, 1992  to  increase  the  limit  for 
Category  443  to  239,673  numbers »,  as 
provided  under  the  terms  of  the  current 
bilateral  agreement  between  the  (Governments 
of  the  United  States  and  the  Republic  of 
Poland. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 


Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  93-28297  Filed  11-16-93;  8:45  am] 
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Ftoquaat  for  Public  Commanta  on 
Bilataral  Taxtila  Conaultationa  With  tha 
Qovammant  of  tha  Paopla'a  Republic 
of  China  on  Certain  Silk  Bland  and 
Othar  Vegetable  Hljar  Taxtila  Producta 

November  12, 1993.^ 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACnOH:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishins  a 
hmit.  * 


>  The  limit  has  not  been  adjiuted  to  account  for 
any  imports  eocported  after  Oecembw  31, 1992. 


EFFECTIVE  DATE:November  19, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPt^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  October  29, 1993.  under  the  terms 
of  the  Bilateral  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  February  2. 
1988.  as  amended,  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China,  the 
United  States  Government  requested 
consultations  with  the  Government  of 
the  People's  Republic  of  China  with 
respect  to  silk  blend  and  other  vegetable 
fiber  luggage  in  Category  870. 

The  U.S.  Government  has  decided  to 
implement  a  limit  for  the  prorated 
period  beginning  on  October  29, 1993 
and  extending  through  December  31. 
1993. 

A  summary  market  statement 
concerning  Category  870  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  870,  under  the 
agreement  with  the  the  Government  of 
the  People's  Republic  of  China,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 


Category  870,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Rita  D.  Hayes,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements.  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  the  People's 
Republic  of  China. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  870.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Reeister. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992). 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement— China 

Category  870— Luggage  of  SUk-Blend  and 

N'on-Cottoa  Vegetable  Fiber 

October  1993 

Import  Situation  and  Conclusion 

U.S.  imports  of  Category  870 
luggage — silk-blend  and  non-cotton 
vegetable  fiber— from  China  reached 
26.1  million  kilograms  in  the  year 
ending  in  August  1993,  63  percent 
above  the  16.0  million  kilograms 
imported  a  year  earlier.  During  the  first 
eight  months  of  1993.  China  shipped 
17.7  million  kilograms,  55  percent 
above  their  January-August  1992  level 
and  89  percent  of  their  total  calendar 
year  1992  level.  China  is  the  largest 
uncontrolled  supplier  accounting  for  84 
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percent  of  total  Category  870  imports 
during  the  year  ending  August  1993. 

Imports  of  silk-blena  and  non-cottiin 
vegetable  fiber  luggage  compete  directly 
with  domestically  produced  man-made 
fiber  luggage.  Category  670  Part  The 
sharp  and  substantial  increase  in 
Category  870  imports  from  China  is 
causing  a  real  risk  of  market  disruption 
in  the  U.S.  market  for  man-made  fiber 
luggage. 

U.S.  Production.  Import  Penetration,  and 
Market  Share 

U.S.  production  of  man-made  fiber 
luggage,  Category  670  Part,  measured  in 
kilograms  of  febric  consumed  in  the 
production  of  luggage,  declined  seven 
percent  between  1989  and  1992.  In 
contrast.  Category  670  Part  luggage 
imports,  measured  in  kilograms  of  fabric 
•  content,  increased  by  nine  percent 
between  1989  and  1992.  The  ratio  of 
imports  to  domestic  production  in 
Category  670  Part  luggage  increased  to 
229  percent  in  1992  from  195  percent  in 
1989.  The  domestic  manufacturers' 
share  of  this  market  fell  fit>m  34  percent 
in  1989  to  30  percent  in  1992,  a  decline 
of  4  percentage  points. 

U.S.  imports  of  silk -blend  and  non- 
cotton  vegetable  fiber  luggage,  Category 
870,  surged  in  1992  reaching  25,599,000 
kilograms  (actual  weight  of  luggage]  in 
1992,  41  percent  above  the  1991  level. 
Imports  continued  to  surge  in  1993 
increasing  37  percent  in  Sie  first  eight 
months  of  1993  over  the  January- August 
1992  level. 

When  imports  of  the  directly 
competitive  Category  870  luggage, 
adjusted  for  fabric  content,  are  included 
in  the  market  analysis,  the  import  to 
domestic  production  ratio  increases  by 
81  percentage  points  to  310  percent  in 
1992  and  the  domestic  manufacturers' 
share  of  the  market  declines  six 
percentage  points  to  24  percent  in  1992. 
Duty-Paid  Value  and  U.S.  Producers' Price 

Nearly  all  of  Category  870  luggage 
imports  from  China  during  1993  entered 
the  U.S.  under  HTSUSA  numbers 
4202.12.6000— suitcases  and  similar 
containers  of  non-cotton  vegetable 
fibers,  not  of  pile  or  tufted  construction, 
and  4202.92.2000— travel  bags  and 
similar  bags  of  non-cotton  vegetable 
fiber,  not  of  pile  or  tufted  construction. 
The  prices  of  these  imports  of  luggage 
bom  China  are  lower  than  the  prices  of 
comparable  U.S.  produced  Ixiggage. 

Comimttae  for  the  Implanaatatioo  of  Textile 
Agrvementi 

November  12, 1993. 
Conunissianor  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  23, 1902,  by  the 
Chairman,  Committee  for  the  ImplomsDtatlon 
of  Textile  Agreements.  That  directive 
concerns  Imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  In  the  People's 
Republic  of  China  and  exported  during  the 
period  which  twgan  on  January  1, 1993  and 
extends  through  December  31, 1993. 

Effective  on  November  19, 1993,  you  are 
directed  to  establish  a  limit  for  silk  bland  and 
other  vegetable  fiber  textile  prcducts  in 
Category  870,  produced  or  manufectured  in 
China  and  exported  during  the  period 
Iwglnning  on  October  29, 1993  and  extending 
through  December  31, 1993  at  a  level  of 
5,058,892  kilograms  i. 

Textile  products  in  Category  870  which 
have  been  exported  to  the  United  States  prior 
to  October  29, 1993  shall  not  be  subject  to  the 
I'mit  established  in  this  directive. 

Textile  products  in  Category  870  whidt 
have  been  released  horn  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C  1448(b)  or  1484(a)(1)  prior  to  the 
effective  date  of  this  directive  ihall  not  be 
denied  entry  under  this  directive. 

In  carrying  out  the  alwve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consimiption  into  the 
Commonwealth  of  Puerto  Rica 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aHl). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  CommiUaefbrthebnf^ineMatkm 
of  TextHe  Agreements. 

(PR  Doc  93-28295  PUed  11-16-93;  8:45  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 
(CRT  Dodwt  Na  n-1-«20RD] 

1992  Audio  Home  Recording  Act 
Distribution  Proceeding 

AGENCY:  Copyright  Royalty  Tribunal 
ACnON:  Notice. 

SUMMARY:  On  November  4, 1993,  the 
American  Society  of  Composers, 
Authors  and  Publishers,  Broadcast 
Music  Inc.,  Copyright  Management,  Inc., 
Gospel  Music  Coalition,  The  Harry  Fox 
Agency,  Inc.,  SESAC,  Inc.  and  The 
Songwriters  Guild  of  America 
("Parties")  filed  a  joint  motion  to 
consolidate  the  1992  and  1993  Dart 
Distribution  Proceedings  in  the  Musical 
Works  Fund.  The  Tribunal  invites 
comments  from  interested  parties. 
DATES:  Comments  are  due  by  November 
23. 1993.  Reply  comments  will  not  be 
accepted. 


1  Th«  hmlt  hai  not  bMB  adfualad  to  aocounl  ior 
ay  impons  axported  aiter  OctotMr  26. 1993. 


ADDRESSES:  An  original  and  five  copies 
of  the  comments  shall  be  sddressed  to 
Chairman,  Copyright  Royalty  Tribimal, 
1825  Connecticut  Avenue,  NW.,  suite 
918.  Washington.  DC  20009. 
FOR  FURTHER  MPORMATION  CONTACT: 
Cindy  Daub,  Chairman,  Copyright 
Royalty  Tribunal.  1825  Connecticut 
Avenue.  NW.,  suite  918.  Washington, 
DC  20009,  (202)  606-4400. 
SUPPI^MENTARY  MF0RUAT1CN:  On  June 
30,  the  parties  in  Joint  Comments 
advised  the  Tribunal  that  they  had 
reached  agreement  among  themselves 
and  with  certain  individual  claimants 
within  the  Musical  Works  Fund  who 
had  filed  claims  in  the  Writers  Subfund. 
the  Publishersi^und,  or  both  Subfunds 
for  1992.  By  that  agreement,  the  parties 
advised  the  Tribunal  that  claims  to  1992 
Musical  Works  Fund  royalties  were 
"rolled  over"  into  the  1993  Distribution 
Proceedings  and  claims  of  settling 
parties  to  shares  of  the  respective 
Subfunds  of  the  1992  Musical  Works 
Fund  are  to  be  settied  based  on  the 
shares  each  receives  of  the  respective 
1093  Subfunds.  In  Supplementary 
Comments  dated  September  8, 1993,  the 
parties  advised  the  Tribunal  that  they 
had  reached  agreement  with  other 
individual  claimants  who  filed  claims 
within  the  Musical  Work  Fund  and  that 
no  controversv  existed  as  among  these 
additional  imuvidual  claimants. 
Further.  Mr.  James  Cannings  was  the 
only  claimant  in  the  Musiol  Woric 
Fund  to  file  a  Notice  of  Intent  to 
Participate  in  the  1992  DART 
Distribution  Proceedings  and  had  not 
agreed  to  "roll  over"  his  1992  claims 
into  the  1993  Distribution  Proceeding. 
The  parties  express  that  because  o^ 
the  unique  circumstances  presented  and 
in  the  interest  of  justice  and  efficient 
administration  they  request  the  Tribunal 
to  consolidate  the  1992  and  1993  DART 
Distribution  Proceedings  in  the  Musical 
Works  Fund.  The  parties  note  the 
following  several  reasons  why 
consolidation  is  the  fairest  and  most 
prudent  course: 

1.  The  size  of  the  1992  DART  royalty 
fiind  does  not  justify  a  proceeding,  for 
the  costs  of  a  proceeding  will  leave 
nothing  to  distribute; 

2.  The  first  DART  Distribution 
Proceeding  %vill  have  precedential 
effect,  and  should  not  be  held  in  these 
circumstances:  precisely,  that  if  the 
Tribunal  were  to  conduct  a  special 
Distribution  Proceeding  at  this  time  tc 
determine  Mr.  Canning's  1992 
entitlement,  those  claimants  not 
appearing  will  be  denied  the 
opportunity  to  be  heard  on  the 
important  matters  of  the  procedure  and 
substance  of  Music  Works  Fund 
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Distribution  Proceedings.  The  parties 
further  note  that  significant  prejudice 
would  be  avoided  if  the  Tribunal  were 
to  consolidate  the  1992  and  1993  DART 
Distribution  Proceedings. 

3.  Because  of  the  pendency  of  H.R. 
2840  and  S.  1346,  bills  introduced  to 
abolish  by  the  Tribunal,  to  conduct  a 
1992  DART  Distribution  Proceeding  at 
this  time  may  truncate  the  proceeding 
and  needlessly  expend  effort  and 
resources.  Additionally,  the  parties  note 
that  in  view  of  this  legislation,  the 
Tribunal  has  already  suspended 
conduct  of  the  1990  Cable  Royalty 
Distribution  Proceeding.  Also,  the 
Tribunal's  procedural  wJiedule  calls  for 
submission  of  written  direct  cases  by 
December  1, 1993,  and  commencement 
of  hearings  on  January  10. 1994.  If 
parties  acted  on  this  schedule,  and  the 
legislation  is  enacted,  the  parties  would 
have  gone  to  the  expense  of  preparing 
direct  cases  for  nought. 

4.  Consolidation  would  improve  the 
quality  of  any  evidence  to  be  adduced 
and  enhance  the  prospects  for 
settlement:  and  finally. 

5.  Consolidation  of  the  1992  and  1993 
DART  Distribution  Proceedings  will  not 
prejudice  Mr.  Cannings  since  the  parties 
do  not  seek  to  impose  on  Mr.  Cannings 
the  settlement  for  1992  that  all  other 
parties  hi  the  Musical  Works  Fund  have 
found  acceptable.  Mr.  Cannings  would 
have  a  full  and  fair  opportunity  to 
present  his  evidence  of  entitlement 
during  one  consolidated  Distribution 
Proceeding.  The  parties  assert  that  the 
only  conoeivable  detriment  Mr. 
Caimings  may  suffer  from  consolidation 
of  the  two  proceedings  is  that  he  will 
have  to  wait  slightly  longer  to  recdve 
the  1992  award. 

Cindy  Daub, 

Qtaiiman. 

[FR  Doc  93-28422  FUed  ll-lft-fl3;  8:45  am] 

BIUMQ  COOe  1410-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board,  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  9  December  1993. 

Time  of  Meeting:  1400-1600  hours. 

Place:  Pentagon,  Washington. 

Agenda:  The  Anny  Science  Board's  C3I 
Issue  Group  will  conunence  their  Director  of 
Infbnnation  Systems  for  Coounand,  Control, 
Communication,  and  Computers  (DISC4) 


initiated  Inue  Group  study  on  Moving  Army 
TacttoJ  Command  and  Control  System 
(ATOCS)  from  a  CharactarOiented  Masaags 
System  to  a  DaU-Oriented  Message  System, 
this  meeting  will  be  open  to  tha  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  pennitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
infbnnation  (703)  69&-0781. 

SallyAWanier, 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc  93-28162  FUed  11-16-93: 8:45  am] 
■LUNQ  ooot  sna-as-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DochM  No.  QF93-131-000] 

UNIQAS  Corp.;  Motion  to  Revoke  Self- 
Carttflcatlon 

November  10, 1993. 

Take  notice  that  on  November  4. 
1993.  Advanced  Extraction 
Technologies,  Inc.,  (AET)  filed  a  motion 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  requesting 
the  Commission  to  revoke  the  qualifying 
small  power  production  fedlity  status  of 
the  UNIGAS  Corporation  (Unlgas). 
pursuant  to  S  292.207(d)  of  the 
Commission's  regulations.  Unigas' 
notice  of  self-certification  was  filed  with 
the  Commission  on  Jime  12. 1993.  in  the 
above-captioned  docket. 

AET  maintains  that  certification 
should  be  revoked  by  the  Commission 
on  the  ground  that  the  natural  gas  that 
Unigas  proposes  to  bum  in  the  small 
power  production  facihty  is  not  waste. 
According  to  AET,  Unigas  will  be 
burning  valuable  gas  and  not  "waste"  in 
contravention  of  the  Commission's 
regulations. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  revocation  of  the 
qualifying  small  power  production 
facility  status  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stieet  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  23, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  tha  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  this  prt>ceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoteaCaahell, 

Secretary. 

[FR  Doc  93-28256  FUed  11-16-93;  8:45  am] 

■UMo  0001  srir-aMi 

[Protect  Noe.  3574-004.  at  eL] 

Hydroalactric  Appllcationa; 
Continental  Hydro  Corp^  at  ai^ 
Appllcationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Major 
License  (Notice  of  Tendering). 

b.  Project  No.:  3574-004. 

c  Date  filed:  October  18, 1993. 

d.  Applicant:  Continental  Hydro 
Corporation. 

e.  Name  of  Project:  Tiber  Dam 
Hydroelectric  Project. 

1  Location:  At  tne  U.S.  Department  of 
the  Interior,  Bureau  of  Reclamation's 
Tiber  Dam,  on  the  Marias  River  in 
Liberty  County,  Montana.  Township  30 
North,  Range  5  East.  Sections  28, 29,  32. 
and  33. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.a  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Robert  L 
Winship,  Vice  President,  Continental 
Hydro  Corporation,  745  AUantic 
Avenue,  lOUi  Floor,  Boston,  MS  02111- 
2735.  (617)  357-9029.1.  FERC  Contact: 
James  Hunter  at  (202)  219-2839. 

i.  FERC  Contact  James  Hunter  at  (202) 
.219-2839. 

j.  Brief  Description  of  Project:  The 
proposed  project  will  consist  of  a 
penstock  connecting  to  the  existing 
outiet.  a  powerhouse  with  an  installed 
capacity  of  7.5  megawatts,  and  a 
transmission  line  connecting  to  an 
existing  Western  Area  Power 
Administration  substation. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  at  S  800.4. 

1.  hi  accordance  with  §  4.32(b)(7)  of 
the  Commission's  regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
the  request  on  the  Applicant. 
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2  a.  Type  of  Application:  Exemption 
of  Small  Conduit  Hydroelectric  Facility. 

b.  Project  No.:  11178-001. 

c.  Date  filed:  July  12.  1993. 

d.  Applicant:  City  of  Tucson,  Arizona. 

e.  Name  of  Project:  City  of  Tucson 
Hydroelectric  Project. 

f.  Location:  At  eleven  locations  within 
the  city  of  Tucson's  water  distribution 
system,  which  gets  its  water  from  an 
existing  U.S.  Bureau  of  Reclamation 
aqueduct  located  west  of  the  city,  in 
Pima  County,  Arizona. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Thomas 
Mundinger,  Tucson  Water,  City  of 
Tucson,  Arizona,  P.O.  Box  27210, 
Tucson,  Arizona  85726-7210. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D-4. 

k.  Comment  Deadline:  Sixty  days 
from  the  issuance  date  of  this  notice. 
(January  4, 1994). 

1.  Description  of  Project:  The  project 
would  be  located  on  the  city  of  Tucson's 
water  distribution  system  which 
includes  the  enclosed  Clearwell 
Reservoir  and  approximately  28  miles  of 
water  distribution  pipeline.  The  project 
itself  would  consist  of  11  powerhouses 
whose  generating  units  have  installed 
capacities  ranging  from  49  Kw  to  1.275 
Kw,  for  a  cumulative  capacity  of  4,246 
Kw.  The  project  excludes  the  existing 
conduits  on  which  the  powerhouses  are 
located. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,andD4. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  offices  of  Tucson 
Water,  in  Tucson  Arizona. 

3  a.  Type  of  Application:  PreUminary 
Permit. 

b.  Project  No.:  11435-000. 

c.  Date  Filed:  September  22, 1993. 

d.  Applicant:  Hildebrand  Hydro 
Associates. 

e.  Name  of  Project:  Hildebrand. 

f.  Location:  On  the  Monongabela 
River  in  Monongalia  County,  West 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-fl25(r). 

h.  Applicant  Contact:  Mr.  V.  James 
Dunlevy,  185  Genesee  Street,  suite  1518 
Utica.  NY  13501. 


i.  FERC  Contact:  Cbaries  T.  Raabe  (dt) 
(202) 219-2811. 

i.  Comment  Date:  December  20, 1903. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineer*' 
Hildebrand  Dam  and  Reservoir  and 
would  consist  of:  (1)  A  powerhouse 
containing  one  5  MW  horizontal  pit 
turbine-generator,  (2)  4.16  kV  generator 
leads;  (3)  a  4.16/25-kV,  7/13  MVA 
transformer,  (4)  a  528-foot-Iong 
transmission  line;  and  appurtenant 
facilities.  Applicant  estimates  that  the 
average  annual  generation  would  be 
17,100  MWb  and  that  the  cost  of  the 
studies  under  the  permit  would  be 
$75,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.A10.  B,  C&D2. 

4  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10822-000. 

c  Date  filed:  September  19,  1989. 

d.  Applicant:  Summit  Hydropower. 

e.  Name  of  Project:  Upper  Collinsville. 

f.  Location:  On  the  Farmington  River 
in  Hartford  County  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Duncan 
Broatch,  92  Rocky  Hill  Rd..  Woodstock, 
CT  06281,  (203)  974-1620. 

i.  FERC  ConUct:  Ms.  |ulie  Bemt,  (202) 
219-2814. 

j.  Deadline  Date:  See  paragraph  DO. 
(January  3, 1994). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DO. 

1.  Description  of  Project:  The 
propHwed  project  would  consist  of:  (1) 
An  existing  18- foot-high  stone  masonry 
dam  owned  by  Connecticut  Department 
of  Environmental  Protection  (2)  a 
reservoir  with  a  surface  area  of  55  acres 
and  a  total  volume  of  350-acre-feet  at 
elevation  289.2  feet  msl;  (3)  an  existing 
set  of  eight  4-foot  by  8-foot  cast  iron 
slide  gates:  (4)  an  existing  140-foot-Iong 
power  canal;  (5)  an  existing  sluice  gate 
located  along  the  power  canal;  (6)  an 
existing  powerhouse  containing  one 
generating  unit  with  a  rated  capacity  of 
1,400  Kw;  (7)  an  existing  70-foot-long 
tailrace;  (8)  a  proposed  150-foot-long 
transmission  line;  and,  (9)  appurtenant 
facilities.  The  energy  generation  is 
estimated  to  be  5,165,000  Kwh. 

m.  Purpose  of  Project:  Power 
produced  would  be  sold  to  a  local 
power  company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 


inspection  and  r^iroduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.  room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  offices  of  Summit 
Hydropower,  92  Rocky  Hill  Rd., 
Woodstock,  CT  06281.  or  by  calling 
(203) 974-1620. 

5  a.  Typ«  of  Application:  Minor 
License. 

b.  Project  No.:  10823-000. 

c.  Date  filed:  September  19, 1989. 

d.  Applicant:  Summit  Hydropower. 

e.  Name  of  Project:  Lower  Collinsville. 

f.  Location:  On  the  Farmington  River 
in  Hartford  County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  791(a)-825(r). 

h.  Applicant  Contact:  Duncan 
Broatch.  92  Rocky  Hill  Rd.,  Woodstodc, 
CT  06281,  (203)  974-1620. 

i.  FERC  Contact:  Ms.  Julie  Bemt.  (202) 
219-2814. 

j.  Deadline  Date:  See  paragraph  DO. 
Uanuary  3. 1994). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D9. 

I.  Description  of  Project:  The 
projjosed  project  would  consist  of:  (1) 
An  existing  20-foot-high  concrete 
gravity  dam  owned  by  Connecticut 
Department  of  Environmental  Protection 
(2)  a  reservoir  with  a  surface  area  of  32 
acres  and  a  total  volume  of  270-acre-faet 
at  elevation  269.7  feet  msl;  (3)  an 
existing  set  of  low-level  slide  gates;  (4) 
an  existing  gatehouse;  (5)  an  existing 
650-foot-long  power  canal;  (6)  an 
existing  powerhouse  containing  one 
generating  unit  with  a  rated  capacity  of 
1.150  kW;  (7)  an  existing  lOO-foot-long 
taibace;  (8)  a  proposed  150-foot-long 
transmission  line;  and,  (9)  appurtenant 
facilities.  The  energy  generation  is 
estimated  to  be  4,560,000  kWh. 

m.  Purpose  of  Project:  Power 
produced  would  be  sold  to  a  local 
power  company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  alao 
available  for  inspection  and 
reproduction  at  the  offices  of  Summit 
Hydropower,  92  Rocky  Hill  Rd., 
Woodstock,  CT  06281,  or  by  calling 
(203) 974-1620. 
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6  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Pro)ect  No.:  11441-000. 

c.  Date  filed;  October  13. 1993. 

d.  Applicant:  Metropolitan  Water 
District  of  Southern  California. 

e.  Name  of  Proiect:  Etiwanda  Small 
Conduit  Hydroelectric  Power  Plant. 

f.  Location;  On  the  existing  Etiwanda 
Pipehne  in  the  City  of  Rancbo 
Cucaraonga,  San  Bernardino  County. 
California;  TlS.  R6W.  in  Section  8. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard 
Balcerzak.  Assistant  General  Manager. 
The  Metropolitan  Water  District,  of 
Southern  California.  P.O.  Box  54153. 
Terminal  Annex,  Los  Angels.  CA  9(K)54. 
(213) 217-6686. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri.  P£.,  (202)  219-2847. 

j.  Brief  Description  of  Project:  The 
proposed  project  consists  a  masonry 
powerhouse  containing  a  turbine  with 
an  installed  capacity  of  23.9  Megawatts 
(project  excludes  the  existing  conduit 
on  which  the  powerhouse  is  proposed). 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106,  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
PresOTVetion.  36  CFR,  at  S  800.4. 

1.  In  accordance  with  §  4.32  (b)(7)  of 
the  Commission's  regulations,  if  any 
resource  agency.  SHPO.  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  no  later  than  December 
13, 1993.  and  must  serve  a  copy  of  the 
request  on  the  applicant 

7a.  Type  of  Application;  Approval  of 
a  Revised  Recreation  Plan. 

b.  Project  No.:  487-009. 

c.  Date  Filed:  September  20, 1993. 

d.  Applicant:  Pennsylvania  Power  and 
Light  Company. 

e.  Name  of  Proiect:  Wallenpaupack 
Project. 

f  Location:  Lake  Wallenpaupack, 
Wayne  and  Pike  Counties. 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  David  J. 
Dulick.  Senior  Counsel.  Pennsylvania 
rower  and  lught  Company.Two  North 
Ninth  Street,  Allentown,  PA  18101- 
1179.(215)774-4107. 

i.  FERC  Contact:  Heather  Campbell. 
(202)  219-3097. 

).  Comment  Date:  December  27.  1993. 


k.  Description  of  Project: 
Pennsylvania  Po%ver  and  Light  Company 
filed  a  revised  recreatioB  plan.  The 
revisions  to  the  plan  include  not 
developing  Shumans  Point  Recreation 
Area  and  allowing  the  Wallenpaupack 
Creek  Recreation  Area  to  revert  to  a 
natural  area  for  coneerrabon  and 
paaaive  recreation.  This  plan  will  defirM 
recreational  development  for  the  length 
of  the  license  period. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

8  a.  Type  of  Application;  Major 
License. 

b.  Project  No.;  10756-001. 

c.  Date  filed:  May  28. 1992. 

d.  Applicant;  Blue  Diamond  South 
Pumped  Storage  Power  Company.  Inc. 

e.  Name  of  Project:  Blue  Diamond 
South  Pumped  Storage. 

f  Location:  Mostly  on  U.S.  lands 
administered  by  the  Bureau  of  Land 
Management,  on  two  man-made 
reservoirs — on  and  near  the  Blue 
Diamond  Hill,  about  5  miles  west  of  Las 
Vegas  in  Clark  County,  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(B)-825(r). 

h.  Applicant  Contact:  Mr.  David  K. 
Ivarson.  Synergies,  Inc.,  191  Main 
Street.  Annapolis.  MD  21401.  (410)  268- 
8820. 

i.  FERC  Contact:  Mr.  Surmder  M. 
Yepuri.  PE.  (202)  219-2847 

j.  Deadline  Dete:  Sixty  days  from  the 
issuance  date  of  this  notice  (January  4, 
1994). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

I.  Description  of  Project:  The 
proposed  project  consists  of:  (1)  A 
forebay — a  lined  earthen  embankment 
reservoir  with  a  capacity  of  1,200  acre- 
feet,  a  surfece  area  of  30.87  acres,  and 
a  maximum  water  elevation  of  4,825  feet 
(msl);  (2)  a  afterbay— a  lined  earthen 
embankment  reservoir  with  a  capacity 
of  1,200  acre-feet,  a  surfece  area  of  31.43 
acres,  and  a  maximum  water  elevation 
of  3.317  feet  (msi);  (3)  a  five-section 
water  conduit  system  connecting  the 
forebay  to  the  afterbay;  (4)  a 
underground,  circular  concrete 
powerhouse  containing  2  pump-turbine 
and  generator-motor  units  with  a 
combined  rated  capacity  of  200  MW;  (5) 
a  control  building,  80  feet  long  and  60 
feet  wide,  that  is  contiguous  to  the 
powerhouse;  (6)  a  booster  substation, 
about  300  feet  square,  with  two 
transfonners;  (7)  a  138-kV  transmission 
line,  17,000  feet  long,  connecting  the 
project  substation  to  the  Nevada  Power 
Company's  proposed  substation;  (8)  a 


water  line,  6  inchea  in  dian>eter,  to 
iniUally  fill  the  system;  and  (9) 
appurtenant  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  D9. 

n.  Available  Locations  of 
Applications:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Refereixce  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street  NE.,  room  3104,  Washington.  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

Standard  Paragraphs 

A2.  Development  Application— Any 
quahfied  appHcant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  sucn  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  pwmits  will  not  be 
accepted  in  resf>onse  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  tc  this 
notice. 

A5.  Prelimirwkry  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  mirst 
conform  with  18  CFR  4.30(bKl)  end  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
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development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AID.  Proposed  Scop)e  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposedpreliminary  permit 
with  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NCmCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCA^nON". 
"PROTESr'.  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
.the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 


The  Commission  directs,  pursuant  to 
S  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991.  56  FR 
23106.  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (January  4, 
1994  for  Project  No.  11178-01).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  frt>m  the 
date  of  this  notice  (February  15, 1994  for 
Project  No.  11178-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  Utle  "PROTEST".  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCA-nON."  "CCMclMENTS," 
"REPLY  COMMENTS." 
"RECOMMENDA'nONS."  'TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
beading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  fiimish 
the  name,  address,  and  telephone 
number  of  the  person  protesting -or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  mav  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Conunission  in  this  proceeding,  in 
accordance  writh  18  CFR  4.34(b)  and 
385.2010. 

D9.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
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for  •nrlranniental  uMlyns  at  this  tims. 
and  the  Commission  is  raquesting 
comments,  reply  comments, 
recommendatioDS,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991.  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  00  dajrs  from  the 
issuance  date  of  this  notice.  (January  3, 
1994  for  Project  Nos.  10822-000  and 
10823-000;  January  4. 1994  for  Project 
No.  10756-001).  All  reply  OHnmenU 
must  be  filed  with  the  Cfunmission 
within  105  days  from  the  date  of  this 
notice.  (February  17, 1994  for  Project 
Nos.  10822-000  and  10823-000;    . 
February  18, 1994  for  Project  No. 
10756-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephcme 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  seiH  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licmsing, 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proai  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordanoe  with 
18  CFR  4.34(b),  and  385.2010. 


Dstwi:  Nowuitwi  12, 19t3,  Waridnatoa. 

DC 

Lois  D.  Caahall. 

Secntaiy . 

[FK  Doc  03-28235  FUed  n-16-a3;  8:45  am] 

saAMQ  oooc  «n7-tt-» 

fPockm  No.  JOK  OOtaiT  Tan»-1S31 

Tmm;  NQPA  Notto*  of  Datormkwtlon 
by  Jurtodtetiofwl  AoMcy  OMlgnating 
TIgMFonnallon 

November  10, 1993. 

Take  notice  that  on  November  1, 
1993,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  detmmination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Travis  Peak 
Formation,  Bear  Crass  (Travis  Peak), 
underlying  certain  portions  of  Leon 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  5  uid  consists 
of  the  portions  of  the  following  surveys: 

William  F.  Gray  Surwy.  Abrtract  296 
J.M.  Mead  Surrey,  Abstract  829 
Thomas  B.  Haam  Survey.  Abstract  351 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Travis  Peak 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington  DC 
20426.  Persois  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CaaheU. 
Stcntary. 

[FR  £)oc.  93-28254  Piled  11-16-93;  8:45  am) 
MLUNQ  cooc  srir-at-H 


[Pve)aet  N&  10f87-t01  WMMnglon) 

Ohop  Mutual  UgM  Ca,  Inc^  Surrvndw 
of  PraNmlnary  Parmlt 

November  10, 1993. 

Take  notice  the  Ohop  Mutual  Li^t 
Company,  Inc.  Permittee  for  the  Little 
Mashel  Projtect  No.  10987,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preuminary  permit  for 
Project  No.  10987  wras  issued  March  14. 
1991,  and  would  have  exfured  February 
28, 1994.  The  project  would  have  been 


located  on  Little  Masfael  River,  in  PiOTce 
County,  Washington. 

The  Permittee  filed  the  reqiiast  on 
November  1,  1993,  and  the  preliminary 
permit  for  Project  No.  10987  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  imless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  throu^  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4.  may  be  filed  on  the  next  business 
day. 

Lok  D.  CasfaeU, 
Secntary. 

[FR  Doc.  93-28255  Filed  11-16-93;  8:45  am) 
■LUNQ  cooe  anr-et-M 

[Oocliaf  Na  RP94  49  OOOj 

Proposed  Changos  In  FERC  Ga«  Tariff; 
Algonquin  Gas  Transmission  Co. 

Novembw  10, 1993. 

Take  notice  that  on  NovembCT  5, 
1993,  Algonouin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  iU  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  December  1. 1993: 

Third  Revised  Sheet  No.  20iA 
Original  Sheet  No.  958 

Algonquin  states  that  the  purpoee  (d 
this  filing  is  to  provide  for  the  recovery 
of  transition  costs  to  be  paid  by 
Algonquin  to  Texas  Eastwn 
Transmission  Corporation  (Texas 
Eastern)  pursuant  to  Texas  Eastern's 
third  direct  bill  of  Account  No.  191 
purchased  gas  costs  filed  on  October  29, 
1993. 

Algonquin  requests  that  the 
Commission  waive  Section  154.22  of  the 
Commission's  regulations  to  the  extent 
necessary  in  order  to  permit  this 
application  to  take  e^Bct  as  requested. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordaoce  with 
$$  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Ail  such  motions  or  protests  should  be 
filed  on  or  before  November  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  wrill 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Uis  D.  CaaheU. 

Secretary. 

(FR  Doc.  93-28260  Filed  11-1&-93;  8:45  am) 

BiujNO  cooc  trir-ei-M 


(Docket  No.  CP94-«0-000] 

ArWe  Energy  Resource*  Co.;  Request 
Under  Blanket  Authorization 

November  10, 1993. 

Take  notice  that  on  October  29, 1993, 
Arkla  Energy  Resources  Company 
(AER).  525  Milam  Street.  P.O.  Box 
21734.  Shreveport,  Louisiana  71151 
filed  in  Docket  No.  CP94-40-000  a 
request  pursuant  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  certain 
facilities  in  Louisiana,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

AER  specifically  proposed  to  abandon 
a  1-inch  diameter  domestic  sales  tap 
served  by  Arkansas  Louisiana  Gas 
Company  on  AER's  AM-165  line  in 
Howard  County,  Arkansas.  AER 
indicates  that  the  customer  will  no 
longer  be  located  at  the  tap's  delivery 
point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  afler  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
Loia  D.  Cuhell, 
Secretary. 

(FR  Doc.  93-28243  Filed  11-16-93;  8:45  am) 
MujNO  cooc  nr-^-M 


(DockM  No*.  RP91-161-017;  RP91-1S0- 
014] 

Columbia  Gaa  Tranami**lon  Corp^ 
Columt>l*  QuH  Tran*fnl**lon  Co.; 
Propo**d  Chang**  In  FERC  Gaa  Tariff 

November  tO,  1993. 

Take  notice  that  on  November  5, 
1993.  Columbia  Gas  Transmission 
Corporation  (Columbia)  and  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf)  (collectively  Columbia)  tendered 
for  filing  the  following  proposed 
changes  to  their  respective  FERC  Gas 
Tariff,  Second  Revised  Volumes  No.  1, 
as  set  forth  on  Attachment  A  to  the 
filing,  to  become  effective  January  1, 
1994. 

Columbia  states  that  the  instant  filing 
is  being  made  to  implement  the  last 
sentence  of  Article  I~A.(2)(c)(v)  of  the 
Settlement  in  Docket  Nos.  RP91-160- 

000  et  al.,  and  RP91-161-000  et  al.. 
which  states:  "If  the  Commission 
permits  the  OPEB  accrual  in  rates  but 
requires  a  ratemaking  methodology 
other  than  that  reflected  in  the 
settlement  rates.  Columbia 
Transmission  and  Columbia  Gulf  will 
file  within  30  days  after  a  final  order  to 
adjust  their  rates  accordingly  on  a 
prospective  basis."  The  Commission 
issued  its  statement  of  policy 
concerning  OPEB  on  December  17, 
1992.  (Docket  No.  PL93-1-000)  and  an 
order  on  rehearing  on  the  statement  of 
policy  on  October  6, 1993.  The  October 
6. 1993.  order  in  Docket  No.  PL93-1- 

001  is  a  "final  order"  requiring  a 
prospective  rate  change  as  contemplated 
by  the  above  mentioned  Settlement.  The 
instant  filing  removes  from  Columbia's 
costs  of  service  the  taxes  related  to 
OPEB  expenses  used  in  the  Settlement 
consistent  with  the  statement  of  policy. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers,  interested  state 
commission  and  the  official  service  list 
in  the  aforementioned  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
November  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia's  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

LokD.CMlMU, 

Secntaiy. 

(FR  Doc  93-28258  Filed  ll-lfr-93: 8:45  am) 

HUM*  cooc  fln7-tl-« 


[DockM  No.  TX94-2-000I 

El  Paao  Electric  Co.  and  Central  and 
South  West  Sarvlcas,  Inc.,  as  Agent  for 
Public  Sarvic*  Co.  of  Oklahoma,  W**t 
T*xa*  Utilitie*  Co.,  Southw**t*m 
Electric  Power  Co.  and  Central  Power 
A  Ught  Co. 

November  10, 1993. 

Take  notice  that  on  November  4, 
1993.  El  Paso  Electric  Company  (El 
Paso)  and  Central  and  Soumwest 
Services.  Inc.  (CSWS),  as  agent  for 
Public  Service  Company  of  Oklahoma 
(PSO).  West  Texas  UUlities  Company 
(WTU).  Southwestern  Electric  Power 
Company  (SWEPCO).  and  Central  Power 
and  Light  Compwny  (CPL)  (collectively 
"the  Applicants"),  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  requesting  that  the 
Commission  issue  an  order  pursuant  to 
section  211  of  the  Federal  Power  Act 
requiring  Southwestern  Public  Service 
Company  (Southwestern)  to  provide 
certain  transmission  services  and  grant 
the  Applicants  certain  other  relief. 

Specifically,  the  Applicants  have 
requested  that  the  Commission  order 
Southwestern  to  provide  up  to  133  MW 
of  firm  and  non-firm  transmission 
service  to  the  Applicants  to  assist  them 
in  the  coordinated  operation  of  their 
electric  systems  following  the  merger  of 
EI  Paso  and  a  subsidiary  of  Central  and 
South  West  Corporation.  The 
Applicants  expect  to  require  non-firm 
service  beginning  on  or  about  January  1, 
1995,  and  firm  service  beginning  on  or 
about  January  1, 1999.  The  Applicants 
require  such  services  for  transfers  of 
power  and  energy  between  the  controf' 
areas  of  El  Paso  and  PSO.  both  of  whose 
transmission  system  are  directly 
interconnected  with  Southwestem's 
transmission  system. 

Pursuant  to  the  Commission's  Order 
No.  560.  the  Applicants  have  served  a 
copy  of  the  application  on 
Southwestern,  the  Southwestern  Power 
Administration,  the  Public  Utility 
Commission  of  Texas,  the  Public 
Service  Commission  of  New  Mexico,  the 
Oklahoma  Corporation  Commission,  the 
Arkansas  Public  Service  Commission 
and  the  Louisiana  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
IX  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  IB  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  1, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoH  D.  CaibelJ. 
Secretary. 

[FR  Doc.  93-28262  Filed  11-16-93;  8:45  ami 
MUJNo  eooc  srir-oi-M 

[Docket  No.  CP94-67-000] 

El  Paso  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

November  10. 1993. 

Take  notice  that  on  November  8, 
1993,  El  Paso  Natural  Gas  Company  (El 
Paso).  Post  Office  Box  1492,  El  Paso, 
Texas  79978,  filed  in  Docket  No.  CP94- 
67-000  a  request  pursuant  to  §§  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate 
delivery  tap  facilities,  referred  to  as  the 
Afion  Meter  Station,  to  enable  El  Paso 
to  provide  a  new  delivery  point  in  Dona 
Ana  County,  New  Mexico  to  City  of  Las 
Cruces,  New  Mexico  (Las  Cruces),  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-435-O00,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  asserts  that  effective 
November  1, 1991,  Las  Cruces  elected  to 
convert  its  firm  sales  entitlement  under 
its  existing  service  agreement  to  firm 
transportation  service  pursuant  to  the 
provisions  of  El  Paso's  Global 
Settlement  at  Docket  No.  CP88-44-000. 
et  al.  It  is  stated  that  this  firm 
transportation  service  is  being  rendered 
pursuant  to  the  terms  of  a  transportation 
service  agreement  dated  August  15. 
1991,  which  provides  for  the  firm 
transportation  of  Las  Cruces'  full 
requirements  of  natural  gas  to 
consumers  situated  within  the  City  of 
Las  Cruces,  New  Mexico  and  its 
surrounding  areas. 

El  Paso  also  states  that  Las  Cruces 
seeks  to  deliver  natural  gas  for  its 
customers  fi-om  a  point  on  El  Paso's 


existing  El  Paso-Douglas  and  California 
Lines  in  Dona  Ana  County,  New 
Mexico.  To  meet  that  request.  El  Paso 
proposes  to  construct  and  operate  the 
Alton  Metering  Station,  consisting  of 
dual  6%-inch  senior  orifice-type  meter 
nms  including  tap  and  valve 
assemblies.  El  Paso  estimates  the  cost  of 
the  metering  facilities  at  $151,600. 
which  would  be  reimbursed  by  Lais 
Cruces. 

El  Paso  states  that  construction  of  the 
proposed  delivery  point  is  not 
prohibited  by  El  Paso's  existing  tariff.  El 
Paso  further  states  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries  of 
the  requested  gas  volumes  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fihng  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caahall, 
Secretary, 

(FR  Doc.  93-28249  Filed  11-1&-93;  8:45  am] 
■lUJNO  COOf  triT-Oi-M 

[Docket  No.  EGM--4-000] 

EPZ  93-1  Trust,  Acting  Through  its 
Trustas,  Stats  Street  Bank  and  Trust 
Co.  of  Connecticut,  National  Assoc.; 
Riing 

Noveml)er  10, 1993. 

On  October  29, 1993,  EPZ  93-1  Trust 
(the  "Trust"),  acting  through  its  trustee, 
State  Street  Bank  and  Trust  Company  of 
Connecticut,  National  Association,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations.  The  Trust 
will  own  an  undivided  interest  in  a  600 
MW  electric  generating  facility  located 
in  Geertruidenberg,  The  Netherlands. 

The  Trust  states  that  it  is  exclusively 
in  the  business  of  being  the  owner  of  the 
eligible  facility  and  of  selling  energy  at 
wholesale  fiom  the  eligible  facility. 


Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  conunents  with 
the  Federal  Energy  Regulatory 
Commission,  825  Nor&  Capitol  Street, 
NE.,  Washington.  DC  20428.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  or 
protests  must  be  filed  on  or  before 
November  30,  1993,  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Loia  D.  Casbell, 
Secretary. 
IFR  Doc.  93-28250  Filed  11-16-93;  8  45  am] 

BtUJNO  COOf  fTIT-ei-M 

[Docket  No.  CP8S-221-025] 

Frontier  Gas  Storage  Co.;  Sals 
Pursuant  to  Settlement  Agreement 

November  10, 1993. 

Take  notice  that  on  October  21, 1993, 
Frontier  Gas  Storage  Company 
(Frontier),  %  Reid  ft  Priest,  Market 
Square.  701  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20004,  in  compliance 
with  the  provisions  of  the  Commission's 
February  13, 1985  Order  in  Docket  No. 
CP82-487-0O0  et.  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  5  Bcf  of  Frontier's 
gas  storage  inventory  on  an  "as 
metered"  basis  to  Prairielands  Energy 
Marketing,  Inc.  (Prairielands).  The 
Service  Agreement,  dated  October  20, 
1993,  contemplates  the  possible  sale  to 
commence  November  4, 1993. 

Under  subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13, 1985  Order,  Frontier  is 
"authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  after 
the  fihng  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  on  or  before 
December  1, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission  (825 
North  Capitol  Street,  NE.,  Washington, 
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DC  20426)  a  motion  to  interrene  or 
protest  In  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UisD.CulMlI. 
Secretary. 

[FR  Doc  93-26241  Filed  11-16-93;  8:45  am] 
BiuJNa  coes  t^^J-•^-m 

[Docket  No.  CP94-6»-000] 

Koch  Gateway  Pipeline  Co.;  Raquast 
Under  Blanket  Authorization 

November  10. 1993. 

Take  notice  that  on  November  8, 
1993,  Koch  Gateway  Pipeline  Company 
(Gateway).  P.O.  Box  1478.  Houston. 
Texas  77251-1478.  filed  in  Docket  No. 
CP94-65-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  lor  authorization  to 
construct  and  operate  a  delivery  tap  to 
Endevco  Oil  and  Gas  Company 
(Endevco)  under  Gateway's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fiilly  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Gateway  proposes  to 
construct  and  operate  a  tap  on  its  Index 
370.  Clarence  to  Olla  30-inch  pipeline 
in  LaSalle  I^arish,  Louisiana,  to  deliver 
gas,  transported  by  Gateway,  to 
Endevco.  Gateway  states  that  it  would 
deliver,  on  an  interruptible  basis,  up  to 
2,000  Mcf  per  day  of  natural  gas  to 
Endevco.  "The  gas  would  ultimately  be 
deUverd  to  a  Louisiana  Pacific 
Corporation  paper  mill  in  LaSalle 
Parish,  Lousiana,  it  is  stated. 

Gateway  states  that  the  proposed 
facilities  will  not  have  an  impect  on  its 
cunailment  plan,  that  it  has  sufficient 
capacity  to  provide  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers,  and  that  its 
tariff  does  not  prohibit  the  proposed 
construction  of  facihties. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 


Nstura]  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  thereior. 
the  propoeed  sctivity  shall  be  deemed  to 
be  anthorizad  effective  the  day  aftw  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  s  protest,  tba  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gaii  Act 
LokD.CuiMU. 
SBcrettuy. 

(FR  Doc.  93-28248  Flkd  11-Ift-93;  8:45  am] 
BHJJNQ  OOOe  SnT-01-ll 


[Docket  No.  FA91-S3-000] 

New  England  Powwr  Co;  Order 
eatabtlahiflg  Haaring  Procaduraa 

November  12, 1993. 

On  September  21. 1993  the  Qiief 
Accountant  issued  a  letter  vinder 
delegated  authority  noting  New  England 
Power  Company's  (NEP)  disagreement 
with  the  recommendations  of  the 
Division  of  Audits  regarding  the 
accounting  and  fuel  adjustment  clause 
treatment  lor  certain  payments  made  to 
Central  Maine  Power  Company  as 
discussed  in  Part  I  of  the  audit  report 
NEP  was  requested  to  advise  whether  it 
would  agree  to  the  disposition  of  the 
contested  issue  under  the  shortened 
procedures  provided  for  by  part  41  of 
the  Commission's  Regulations.  18  CFR 
part  41. 

By  letter  dated  October  18. 1993.  NEP 
responded  that  it  did  not  consent  to  the 
shortened  procedures.  Section  41.7  of 
the  Commission's  Regulstions  provides 
that  in  case  consent  to  the  shortened 
procedures  is  not  given,  the  proceeding 
will  be  assigned  for  hearing. 
Accordinj^ly,  the  Secretary,  undw 
authority  delegated  by  the  DHnmission. 
Mali  set  the  issue  *  for  hearing. 

Any  interested  person  seeJung  to 
participate  in  this  docket  shall  file  a 
protest  or  motion  to  intervene  pursuant 
to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  no  later  than  15  days  after  the 
date  of  publication  of  this  order  in  the 
Federal  Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act.  the  provisions 


>  Tariff  Excaption  No.  1  Accoanttng  and  BifHag 
totCtHatnlbmmbanmmmatUmimtoAaaAm 
Utility  descTib*d  in  P«t  I  of  the  audit  raport. 


of  tha  Federal  Power  Act.  particularly 
sectitms  205,  206.  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
Chapter  I),  a  public  hearing  shall  be 
held  concerning  the  appropriateness  of 
NEPs  practices  as  discussed  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  pr^iearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  bearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  hffi.. 
Washington,  DC  20426.  The  Presiding 
Judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  in  the  Commission's  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  published  in 
the  Federal  Register. 
LotoCCadieil. 

Secretary. 

(FR  Doc  93-28234  Filed  ll-lfr-03: 8:45  am) 

MLUNQ  cooc  fnT-et-a 


[Docket  No.  En»4  —  OOOJ 

New  England  Power  Co.;  HNng 

November  10, 1993. 

Take  notice  that  New  England  Power 
Company  on  November  2, 1993, 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  WashLogton. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  24. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  s  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaisD.CsalHU. 
Secretary. 

(FR  Doc.  93-28252  Piled  11-16-43:  8:45  am] 
BNJJNQ  oooc  snr-SMi 
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[Docket  No.  TIM4-3-6»-000] 

PropOMd  Changaa  In  FERC  Gat  Tariff. 
Northam  Natural  Gaa  Co. 

November  10, 1993. 

Take  notice  that  on  November  5. 
1993,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volvime  No.  1. 

On  November  5, 1993,  Northern  filed 
revised  Sheet  No.  1  Revised  2  Revised 
No.  S3  to  establish  the  October  1993 
Index  Price  for  determining  the  dollar/ 
volume  equivalent  for  any 
transportation  imbalances  that  may  exist 
on  contracts  between  Northern  and  its 
Shippers.  Since  the  Index  Price  is 
applied  to  any  imbalances  generated 
during  a  given  production  month. 
Northern  utilized  the  Index  Price 
methodology  set  forth  in  its  Fourth 
Revised  Volume  No.  1  to  maintain 
consistency  for  the  time  period  during 
which  the  provisions  of  Northern's 
Fourth  Revised  Volume  No.  1  Tariff 
were  in  effect. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  November  18, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  proceeding, 
but  will  not  serve  to  make  protestant 
parties  to  the  proceedings.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  inspection. 
Loia  D.  Cuhell. 
Secretary. 

IFR  Doc  93-28261  Filed  11-16-93;  8:45  am) 
BNJJNa  cooc  •ri7-ei-H 


[Doctot  No.  ER93-645-000] 

Southam  Califomla  Ediaon  Co.;  Rling 

November  10, 1993. 

Take  notice  that  on  October  22, 1993, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  additional 
information  which  was  requested  by  the 
Commission  Staff  in  Docket  No.  ER93- 
645-000,  an  agreement  between  Edison 
and  the  Metropolitan  Water  District 
(District)  which  contains  the  terms  and 
conditions  for  the  interconnection  of 
District's  Etwisanda  Power  Plant  with 
the  Edison  System. 


Copies  of  this  filing  were  served  upon 
the  Public  UtiUties  Commission  on  the 
State  of  California  and  all  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  285.211 
and  18  CFR  285.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  24, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CuheU. 
Secretary. 

(PR  Doc  93-28251  Filed  ll-16-93i  8:45  am] 
MuvM  coot  srir-et-ii 


[Docket  No.  RP94-33-001] 

Taxaa  Eaatam  Tranamiaaion  Coip.; 
Propoaad  Changaa  in  FERC  Gaa  Tariff 

November  10, 1993. 

Take  notice  that  on  November  8, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  627,  with  a  proposed 
effective  date  of  November  28, 1993. 

Texas  Eastern  states  that  on  October 
29, 1993,  it  filed  in  Docket  No.  RP94- 
33  tariff  sheets  to  incorporate  proposed 
revisions  to  Sections  15.2(C)  and  15. 2P) 
of  Texas  Eastern's  General  Terms  and 
Conditions  to  be  effective  November  28, 
1993,  (October  29  Filing).  Texas  Eastern 
states  that  such  revisions  reflect  the 
same  method  of  allocating  GSR  Costs 
and  stranded  costs  between  system  wide 
customers  and  incremental  customers  as 
were  originally  proposed  in  Docket  No. 
CP92-184-000  ("October  1  Filing"). 
However,  the  Commission's  October  28, 
1993,  order  accepting  the  October  1 
Filing  rejected,  without  prejudice  to 
Texas  Eastern's  rights  to  refile,  the  tariff 
sheets  which  womd  have  revised 
Section  15.2(C)  and  Section  15.2(D)  on 
the  groimd  that  such  revisions  were 
inappropriate  to  include  in  a 
compliance  filing. 

Texas  Eastern  states  that  on  October 
14. 1993,  Long  Island  Lighting  Company 
(LILCO)  filed  with  the  Commission  in 
Docket  No.  CP92-184-000  a  "Motion  to 


Intervene  and  Conunents  of  ULCO" 
(Comments).  LILCO  stated  therein  that, 
while  it  did  not  take  issue  with  the 
proposed  allocation  methodology 
proposed  in  the  October  1  Filing,  Texas 
Eastern  should  revise  the  refund 
methodology  for  GSR  Costs  contained  in 
Section  15.2(C)(2)(c)  to  be  consistent 
with  the  proposed  new  allocation 
methodology  for  collecting  the  GSR 
Costs. 

After  further  consideration  of  ULCO's 
Comments,  Texas  Eastern  states  that  it 
agrees  with  LILOO's  proposed  revision 
to  Section  15.2(C)(2(c).  Accordingly, 
Texas  Eastern  herewith  supplements  its 
October  29  Filing  with  the  submission 
of  Third  Revised  Sheet  No.  627  to  reflect 
LILCO's  concern  about  the  refunds  of 
GSR  Costs.  Such  tariff  sheet  provides 
that  Texas  Eastern  will  refund  any  GSR 
Costs  actually  inciirred  and  recovered 
on  the  same  basis  as  such  costs  were 
allocated  in  Section  15.2(C)(2)(a)  for  the 
time  period  during  which  the  GSR  Costs 
were  allocated. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  November  18, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caahell, 
Secretary. 

[FR  Doc.  93-28259  Filed  11-16-93;  8:45  am] 
nuMO  cooc  •nr-m-M 


[Docket  No.  CP88-391-013] 

Tranacontinantal  Gaa  Plpa  Una  Corp.; 
Rafund  Report 

November  10, 1993. 

Take  notice  that  on  September  30, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  filed  a  report  of 
cash-out  refimds  totaling  $6,281,332.92 
made  to  its  jurisdictional  firm  and 
interruptible  transportation  customers 
on  September  29. 1993.  TGPL  reports 
that  the  refunds  cover  the  annual  period 
August  1, 1992,  through  July  31, 19«3, 
and  are  made  pursuant  to  Section  15  of 
the  General  Terms  and  Conditions  of  its 
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FERC  Gas  Tariff,  Third  Revised  Volume 
No  1. 

In  support  of  its  refund  report.  TGPL 
submitted  a  report  of  cash-out  purchases 
and  a  report  comparing  cash-out 
revenues  received  with  costs  incurred 
for  the  annual  period  ending  July  31, 
1993.  TGPL  also  submitted  a  copy  of  the 
refund  letter  sent  each  customer  which 
states  that  the  refund  amount  reflects 
the  carry  forward  of  TGPL's  net 
underrecovery  for  the  prior  cash-out 
annual  period — August  1991  through 
July  1992. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  IX!  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  1.  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CaaheU. 
Secretory. 

!FR  Doc.  93-28242  Filtud  11-1&-93;  8:45  ami 
BILUNO  C00€  trir-oi-M 


Docket  Na  CP94-5S-000 

Transwestem  Pipeline  Co.;  Application 

Novetnber  10. 1993. 

Take  notice  that  on  November  2. 
1993,  Transwestem  PipeUne  Company 
(Transwestem).  1400  Smith  Street.  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP94-55-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  authorization  to 
abandon  the  transportation  and 
exchange  of  natural  gas  services 
between  it  and  Caprock  Pipeline 
Company  (Caprock)  with  was 
authorized  in  Docket  Nos.  CP72-254- 
000  and  CP75-218-O00.  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Transwestem  indicates  that  the 
exchange  with  Caprock  as  set  forth 
under  an  exchange  agreement 
designated  as  Rate  Schedule  X-9  in 
Transwestem 's  FERC  Gas  Tariff, 
continued  until  recently,  when 
Transwestem.  by  cancellation  notice 
dated  June  16. 1993,  requested  that 
Caprock  terminate  the  exchange  service, 
effective  September  1. 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


application  should  on  or  before 
December  1,  1993.  file  with  the  Federal 

Energy  Regulatory  Commisaion, 
Washington.  DC  20426.  a  motion  to 
intervene  or  ■  protest  in  accordance 
with  the  requiieraents  of  the 
Commission's  Rule*  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulationa  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  ¥rith  the  Commisaion  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  its  designee  on  this 
application  if  not  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc  93-28244  Filed  11-16-93;  8;45  am) 

BIUJNO  COOC  SnT-W-M 


[DockM  No.  ER94-125-000] 
Western  Resources,  Inc.;  Filing 

November  10. 1993. 

Take  notice  that  on  November  4. 
1993.  Westem  Resources,  Inc.  (WRI) 
tendered  for  filing  an  Electrical 
Interconnection  Agreement  between  the 
Kansas  City.  Kansas,  Board  of  Public 
Utilities  (BPU)  and  WRI.  WRI  states  that 
the  Agreement  is  a  fifteen  year  contract 
that  will  allow  both  parties  to  realize 
additional  operating  benefits  from  the 
interconnected  operation  of  their 
respective  electric  utility  systems  and 
fiom  the  purchase,  sale  and  exchange  of 
electric  power  and  energy  between  their 


respective  systems  under  the  terms  of 
the  Agreement.  Service  imder  the 
Agreement  is  expected  to  commence 
November  8,  1993. 

Copies  of  this  filing  have  been  served 
upon  BPU  and  the  Kansas  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  I*rocedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  24. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caahell. 
Secretary. 

|FR  Doc.  93-28253  Filed  11-16-93;  8:45  am] 
MLLMO  COOC  trir-oi-H 


[Doclwt  Na  CP»4-64-000] 

Williams  Natural  Gas  Co.,  Hatuni  Gas 
Pipeline  Co.,  of  America;  AppUcatJon 

November  10, 1993. 

Take  notice  that  on  November  5, 
1993,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288.  Tulsa, 
Oklahoma  74102,  and  Natural  Gas 
Pipeline  Company  of  America  (Natural), 
701  East  22nd  Street,  Lombard,  Illinois 
60148,  jointly  refierred  to  Applicants, 
filed  in  Docket  No.  CP94-64-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  authorization  to 
abandon  two  certificated  exchange 
services,  all  as  more  fully  set  for^  in  the 
joint  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  state  that  they  were 
authorized,  inter  alia,  to  exchange  gas 
by  order  issued  October  30, 1953,  in 
Docket  No.  G-1988,  (12  FPC  1338)  and 
have  been  implementing  the  exchange 
agreement  under  each  company's  Rate 
Schedule  X-5.  Applicants  now  indicate 
that  they  have  executed  an  agreement 
dated  Oictober  15, 1993.  terminating  the 
exchange  agreement. 

Applicants  also  state  that  they  were 
authorized  to  exchange  gas  by  order 
issued  January  2, 1984,  in  Docket  No. 
CP64-89  (31  FPC  3)  and  have  been 
implementing  the  exchange,  as 
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subsequently  amended,  under  Williams' 
Rate  Sdiedule  X-6  and  Natural's  Rate 
Schedule  X-11.  Appbcants  now 
indicate  that  Williams  has  submitted  a 
letter  to  Natural  dated  April  30, 1990, 
providing  a  one-year  notice  that  it 
wished  to  terminate  the  exchange 
agreement.  It  is  also  indicated  that  the 
imbalance  in  deliveries  between  the 
parties  under  the  agreement  reached 
zero  in  January  of  1993. 

Applicants  state  that  in  each  instance 
no  abandonment  of  facilities  is 
requested. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  1, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  IX;  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirmnents  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  acticm  to  be  taken  but  will 
not  seive  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  bearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rule*. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  nec^ity.  If  a  motion  for  leeve  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  or  Natural  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cuhell, 
Seavtary. 

[FR  Doc.  93-28247  Filed  11-16-93;  845  am) 
BiLUNO  oooe  fn7-«1-4l 


[OoclMt  No.  CPM-«(M)OOI 

Wlilieton  Baain  Inlarstala  PIpaHna  Co.; 
Ftoquaat  Undar  Biankat  Authorization 

November  10. 1993. 

Take  notice  that  on  November  4. 
1993,  Williston  Basin  IntersUta  Pipeline 
Company  (Williston  Basin).  Suite  300, 
200  North  Third  Street,  Biamarck.  North 
E)8kota  58501.  filed  in  Do(±et  No.  CP94- 
60-000  a  request  pursuant  to  §8 157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  abandon  24,120  feet  of 
6-inch  pipeline  and  a  field  meter  station 
under  Williston  Basin's  blanket 
certificate  issued  in  Docket  Nos.  CP83- 
1-000  and  CP82-487-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
inoTB  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  insjpection. 

Williston  Basin  indicates  that  the 
services  for  which  the  facilities  served 
have  either  expired  or  have  terminated. 
As  a  result,  Williston  Basin  would  sever 
and  cap  both  ends  and  abandon  the 
pipeline  in  place.  Williston  Basin 
indicates  that  it  would  remove  all  above 
ground  facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
$157,205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowMl  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
UisaCaahell, 
Secretary. 

(FR  Doc.  93-28246  Filed  11-16-93.  S:45  am] 
aa^jNO  coot  ariT-tt-M 


The  Offlca  of  Hearings  and  Appaala 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  August  23  Through 
August  27, 1993 

Chiring  the  week  of  August  23 
Through  August  27,  1993,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 


the  Department  of  Energy.  The 
following  simimary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

Colorado  Fiver  Commission,  A/?6/9J, 
LFA-0311 
The  Colorado  River  Commission  of 
Nevada  filed  an  Appeal  from  a  denial  by 
the  Western  Area  Power  Administration 
of  the  Department  of  Energy  (DOE/ 
WAP  A)  for  documents  describing  the 
envinmmental  hazards  or  risks 
associated  with  ownership,  operation 
and  maintenance  of  the  Hoover-Basic 
Transmission  Line.  In  considering  the 
Appeal,  the  DOE  found  that  DOE/ 
WAPA  had  properly  withheld  certain 
draft  documents  under  Elxempticn  5. 
The  Appeal  was  remanded  to  DOE/ 
WAPA  for  preparation  of  a  descriptive 
index  and  release  of  maps  contained  in 
one  or  more  docimtents. 

Government  Accountability  Project.  8/ 
27/93,  LFA-0312 
The  Government  Accountability 
Project  (GAP)  filed  an  Appeal  from  a 
determination  issued  by  the  Department 
of  Energy  Field  Office,  Oak  Ridge  (DC«/ 
OR),  in  response  to  a  request  for 
information  submitted  under  the 
Freedom  of  Information  Act  (FOIA), 
GAP  had  requested  documents  related 
to  various  activities  of  Oek  Ridge 
National  Laboratory  (ORNT)  and  DOE 
Contractor  Martin  Marietta  Energy 
Systems  (MMES).  DOE/OR  denied 
GAP'S  request  for  FOIA  requests  filed 
with  the  DOE  by  or  oo  behalf  of  MMES, 
stating  that  the  request  failed  to 
reasonably  describe  the  records  it  was 
seeking.  DOE/OR  also  denied  GAP's 
request  for  a  waiver  of  fees  in 
connection  with  three  other  items  of  the 
request.  In  considering  the  Appeal,  the 
DOE  found  that;  (1)  DOE/OR  should 
conduct  a  search  of  its  FOIA  database 
for  requests  filed  by  MMES,  but  was  not 
required  to  conduct  a  manual  search 
through  requests  filed  before  the 
database  came  into  existence,  as  these 
requests  were  not  indexed  by  the  name 
of  the  requester;  (2)  DOE/OR  should 
issue  a  determination  on  GAP's  fee 
waiver  request  only  after  it  has  had  the 
opportunity  to  review  the  information  to 
be  released  to  consider  whether  its 
disclosure  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operation  or  activities  of 
government.  Accordingly,  the  matter 
was  remanded  to  DOE/OR  %^th 
instructions  to  conduct  the  search 
described  above  and  to  issue  a  new 
determination  on  GAP's  fee  waiver 
request.  To  the  extent  that  the  Appeal 
requested  a  decision  by  the  OHA  where 
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no  appealable  detennination  had  been 
issued,  the  matter  was  dismissed.  In  all 
other  respects,  the  Appeal  was  denied. 

Motion  for  DiacoTery 

Chevron  U.S.A.  Inc.,  8/24/93.  LRI>-0007 
LRH-0003 
Chevron  U.S.A.  Inc.  (Chevron)  filed  a 
Motion  for  Discovery  and  Motion  for 
Evidentiary  Hearing,  relating  to  a 
Proposed  Remedial  Order  fPRO)  issued 
to  Chevron  by  the  Economic  Regulatory 
Administration  (ERA)  on  March  26, 
1992.  In  the  PRO,  the  ERA  alleges  that 
as  a  result  of  its  participation  in  the 
DOE  Tertiary  Incentive  Program  (TIP), 
Chevron  received  excess  tertiary 
incentive  revenue  attributable  to  its  first 
sales  of  domestically  produced  crude  oil 
during  the  period  January  1960  through 
January  27, 1981,  in  violation  of  10  CFR. 
212.78,  212.73,  212.74.  and  205.202.  In 
considering  Chevron's  Motion  for 
Discovery,  the  DOE  determined  that 
Chevron's  request  to  depose  certain  ERA 
personnel  was  without  proper  basis,  but 
that  the  ERA  should  be  deemed  to  admit 
certain  factual  matters  specified  in 
firm's  request  for  admissions.  Further, 
in  considering  Chevron's  Motion  for 
Evidentiary  Hearing,  the  DOE 
determined  that  an  evidentiary  hearing 
should  be  convened  regarding  the 
factual  issue  of  the  amount  of  revenue 
actually  received  by  Chevron  under  the 
TIP.  Accordingly,  both  Chevron's 
Motion  for  Discovery  and  Motion  for 
Evidentiary  Hearing  were  granted  in 
part. 

Implementation  Of  Special  Refund 
Procedures 

Kaiser  International  Corporation. 
Century  Resources  Development, 
Inc..  Entex  Petroleum.  Inc.,  8/26/93. 
KEF-0125.  KEF-0126.  KEF-0127 
The  Department  of  Energy  (DOE) 
issued  a  final  £)ecision  and  Order 
implementing  special  refund  procedures 
to  distribute  a  total  of  $5,048,242.96, 
plus  accrued  interest,  remitted  to  the 
EKDE.  as  part  of  either  a  settlement 
agreement  or  a  DOE  cojisent  order,  by 
three  companies.  Kaiser  International 
Corporation,  Century  Resources 
Development,  Inc.,  and  Entex 
Petroleum.  Inc.  in  settlement  of  alleged 
violations  of  the  crude  oil  portions  of 
the  Mandatory  Petroleum  Price  and 
Allocation  Regulations.  The  DOE 
determined  that  the  monies  would  be 
added  to  the  crude  oil  refund  pool  to  be 
disbursed  to  the  Federal  Government, 
the  States,  and  eligible  claimants  in 
accordance  with  the  DOE's  Statement  of 


Modified  Restitutionary  Policy  in  Crude 
Oil  Cases.  Accordingly,  eighty  percent 
of  the  funds  )n  these  cases  will  be 
divided  equally  between  the  Federal 
Government  and  the  States.  Twenty 
[>ercent  of  the  funds  are  to  be  initially 
reserved  for  direct  restitution  to  injured 
parties  submitting  claims  to  the  Office 
of  Hearings  and  Appeals  under  10  CFR 
Part  205,  subpart  V.  In  making  this 
determination,  the  DOE  rejected  the 
comments  filed  by  Philip  P.  Kalodner 
concerning  the  sufficiency  of  the  twenty 
percent  set-aside  for  injured  claimants. 
The  specific  information  to  be  included 
in  the  Applications  for  Refund,  and  the 
standards  by  which  Subpart  V  crude  oil 
refund  claims  will  be  evaluated,  are 
included  in  the  Decision.  The  Decision 
also  includes  a  discussion  of  the 
presumption  of  injury  for  end-users.  AlU 
Applications  for  Refund  must  be 
submitted  by  June  30. 1994.  However, 
applications  should  not  be  filed  by 
applicants  who  have  previously  filed 
refund  claims  in  the  Crude  Oil  Subpart 
V  Special  Refund  Proceeding. 

Lunday-Thagard  Oil  Co.,  Lotus 
Petroleum,  Inc.,  and  William  T. 
Tootie,  08/26/93,  LEF-0050.  LEF- 
0051 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $31,199.66  plus  accrued 
interest,  in  alleged  overcharges  obtained 
bom  Lunday-Thagard  Oil  Co.  (Lunday- 
Thagard)  and  William  T.  Tootle, 
(Tootle)  president  of  Lotus  Petroleum, 
Inc.  These  funds  were  remitted  by 
Lunday-Thagard  and  Tootle  to  settle 
possible  pricing  violations  with  respect 
to  the  sale  of  crude  oil.  The  DOE 
determined  that  these  funds  will  be 
distributed  in  accordance  with  the 
IX)E'8  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  Under  the  Modified 
Policy,  crude  oil  overcharge  monies  are 
divided  among  the  states  (40%),  federal 
government  (40%).  and  injured 
purchasers  of  refined  products  (20%). 
Accordingly,  Applications  for  Refund 
will  be  accepted  from  any  party  who 
purchased  refined  petroleum  during  the 
period  of  price  controls.  The  specific 
information  to  be  included  in 
applications  for  crude  oil  refunds, 
which  must  be  submitted  by  June  30, 
1994.  is  included  in  the  Decision.  Any 
party  who  has  previously  filed  an 
Application  for  Refund  in  the  crude  oil 
proceedings  will  be  deemed  to  have 
filed  an  application  in  these 
proceedings. 


Refund  Applications 

Flatiron  Paving  Company  of  Greeley, 
Flatiron  Paving  Company  of 
Boulder,  8/24/93.  RF272-25573, 
RD272-25573.  RF272-78408 
The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  Flatiron  Paving  Company  of  Greeley 
(Flatiron  Greeley)  and  Flatiron  Paving 
Company  of  Boulder  (Flatiron  Boulder) 
in  the  subpart  V  crude  oil  refund 
proceeding.  A  group  of  States  and 
Territories  (States)  objected  to  Flatiron 
Greeley's  application  on  the  grounds 
that  the  appUcant  was  able  to  pass 
through  increased  petroleum  costs  to  its 
customers.  In  support  of  their  objection, 
the  States  submitted  an  affidavit  of  an 
economist  stating  that,  in  general,  the 
construction  industry  was  able  to  pass 
through  increased  petroleum  costs.  The 
DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user 
injury  and  that  the  applicant  should 
receive  a  refund.  The  IX)E  also  denied 
the  States'  Motion  for  Discovery,  finding 
that  discovery  was  not  warranted  where 
the  States  had  not  presented  evidence 
sufficient  to  rebut  the  applicant's 
presumption  of  injury.  Tne  refund 
granted  to  Flatiron  Greeley  in  this 
Decision  was  $65,212.  and  the  refund 
granted  to  Flatiron  Boulder  was 
$24,395. 

Texaco  Inc. /Steve's  Texaco.  8/23/93. 
BF321-7708 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  Steven  R.  Bon  (Bon)  applied 
for  a  refund  based  upon  purchases  firom 
Texaco  made  by  his  outlet,  Steve's 
Texaco.  Bon  stated,  in  his  Application, 
that  for  part  of  the  consent  order  period 
he  operated  the  outlet  as  a  partnership. 
Bon  argued  that  he  should  be  entitled  to 
the  entire  refund  because  he  had 
purchased  his  partner's  interest  in  the 
firm.  The  DOE  determined  that  the  mere 
fact  that  Bon  purchased  his  partner's 
interest  did  not  operate  as  a  transfer  of 
his  partner's  right  to  a  refund.  Because 
Bon  was  unable  to  provide  the  DOE 
with  any  evidence  that  his  partner's 
right  to  a  refund  was  transferred  to  him, 
the  DOE  determined  that  Bon  was 
entitled  to  only  one-half  of  the  refund 
for  the  purchases  made  by  the  outlet 
while  it  was  operated  as  a  partnership. 
In  this  Decision,  the  applicant  was 
granted  a  refund  totaling  $1,133, 
representing  $829  principal  plus  $304 
interest. 
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Refend  AppKcatioiu 

TJie  Office  of  Hearings  and  Appeals  issued  the  following  Derisions  and  Odan  coDcaming  refund  appbcations 
which  are  not  summarized.  Copies  of  the  hill  texts  of  the  Derisions  and  Ordere  are  available  in  the  PuUic  Raferanc^ 
Room  of  the  Office  of  Hearings  and  Appeals. 

Ashmore  Bros.,  Inc  _ 

Ashaon  Broa^  hit ,.. ],".."' 

Atlantic  Ricfafield  Company/Jaka's  Aroo  at  al 

Atlaatic  Ricfafield  Campaay/ViaiMfiald  Cki  Company,  Inc  . 
Atlantic  Richfield  Campaoy/Murray'i  Arco  Service  et  al  .. 
Qty  of  CarrailiSt  Oregoa  et  al  _. 


Compania  Sud-Americana  De  Vaporaa 

Compania  Sud-Americana  Devapores ^ _.........„. 

Davia  Oil  Ca.  hit  ot  al 

Drum  Serrices.  hic.  et  al „ — „ „., 

East  Palestine  Qty  SD  et  al  ., 

Eastern  Shore  Hospital  Ceoter  et  al  

Farmers  Unloa  Oil  Co.  (MN) 

Farmers  Union  Oil  Ca  (ND) 

Gulf  Oil  Carpanti<m/Hopkina  County  et  al  _ I 

Gulf  Oil  Corporatiaa/Qgisthorpe  County  Bd.  of  Comm.  et  al 
New  Reigel  Local  Schools  et  d  ._ 

NVF  Company  „ 

NVF  Company  

Polk  County  High%ray  Depart  et  al 
Shell  Oil  Company/Green  Acres  Shell 


RF271-«70ie 
RD27a-67016 
RP304-14031 
RF304-13a95 
RF3Qa-14078 
RF272-8S312 
RP272-69666 
RP272-69666 
RF272-«0000 
RF272-W367 
RF272-«0232 
RF272-8600S 
RF272-»9022 
RF2  72-89036 
RF3OO-21100 
RF300-20413 
RF272-87124 
RF272-21104 
RD272-21104 
RF272-85221 


Texaco  Inc./Lakewood  Texaco  et  al RP321-577 

Texaco  Inc/Pecan  Shoppe  of  Camden,  Inc.  et  al I!""™!!!""!"!"!!!".!!!!!"!™.!!!!!!!!!!!!!!!!!!.!!!!!  RF321-13113 

Texaco  Ino/Southem  California  Rapid  Transit  District  et  al .- '"'"'!""!""""""!""""""  RF321-6653 

— •• RF272-83750 


Town 


of  Sutton  et  al 


08/26/93 

08/2«/t3 
06/28/83 
•8/»/«3 
06/24/93 
06/27/93 

06/24/93 
08/27/83 
08/26/93 
08/23/93 
06/27/93 

06/24/93 
06/24/93 
06/27/93 
06/27/93 

06/26/93 
08/27/93 
08/26/93 
06/24/93 
08/24/93 
06/27/93 


Dismissab 


T&e  following  submissions  were  dismissed: 


Name 


Alaska  Village  Etec.  Coop  . 
Anniston  CKy  School  Dia- 

Mct 

Aratei-Servtees 

Big   Horn  County  School 

District  No.  3. 
Bland       County       PubSc 

Schools. 

Bolton  School  Distftet 

Carrol  OH,  Inc  

Del  Paso  Heights  Eiemen- 

tary. 

ERE  Lumber  Co „. 

Fred  M.  Luth  &  Sona.  inc  .. 
Gomick's  Texaco  Service  . 
Jamea  River  Corporatkm  .. 


Case  No. 


Name 


RF272-02740 
RF272-85182 

nF272-86042 
RF272-83440 

RF272-83326 

RF272-83563 

RF321-8214 

RF272-79488 

RF272-92608 
RF272-92074 
RF321 -17768 
RF321 -19626 


Kulaga's  Garage  &  Servk:e 

Station. 
LaFourche  Parish  CourxJ  . 

Mexia  ISO 

MIt  Transportatk)n,  Inc  

Mooiteau  County  C-1  

Palmyra-Eagle  Area 

School  District. 

Pecan  Shoppe  of  Lottie 

Perry     Cornmunlty     «gh 

School  District  172. 
Perry  School  District  57  .... 
niverskle  Co.  of  Oflfce  of 

Educatkxi. 
Roy  Smith  Texaco  Service 

Center. 


Case  No. 


Name 


RF321-17762 

RF272-e7798 
RF272-83486 
RF272-92492 
RF272-79573 
RF272-83576 

RF321-16447 
RF272-83367 

RF272-83366 
RF272-92625 

RF321-17761 


School  District  of  the  Chat- 
hams. 

Shk>cton  School  Distrtct  .... 

Southern  Concrete  

Standard  Marine  Lid 

Sut)lene  County  School 
District  No.  9. 

The  Fkestooe  Tire  &  Rut>- 
ber  Company. 

Washburn  Public  Schoola  . 

Waverly  Central  School  ..„. 

Weiribach  Texaco 

West  Frankfort  C.U.  Dis- 
trict 168. 


CaseNa 


RF27a-83477 

RF272-83630 
RF300-1358e 
RF321-17796 
RF272-83323 

RF27J-92324 

RF272-83363 
RF272-87335 
RF321-8575 
RF272-79230 


Copies  of  the  full  text  of  these  decisions  and  orders  are  available  in  the  Public  Reference  Room  of  the  Office 
of  Hearings  and  Appeals.  Room  lE-234,  Forrestal  Building.  1000  hidependence  Avenue  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the  hours  of  1  p.m.  and  5  p.m..  except  federal  holidays.  They  are  also  available 
in  Energy  Management;  Federal  Energy  Guidelines,  a  commerrially  published  loose  leaf  reporter  system. 

Dated:  November  10, 1993. 
George  B.  Braznay. 

Director,  Offitx  ofHearixtgs  aad  Appeals, 
[FR  Doc  93-26277  Plied  1 1-16-63;  8:45  am] 
BHJJNa  COOC  •460-CI-r 


Issuance  of  Decision*  and  Orders 
During  the  Week  of  September  20 
throush  SeptemtMr  24, 1993 

During  the  week  of  September  20 
through  September  24, 1993  the 
decisions  and  orders  summarized  below 
were  Issued  with  respect  to  appeals  and 


applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  Ust 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 


Appeals 

Hanford  Education  Action  League,  9/24/ 
93.  LFA-0315 

Hanford  Education  Action  League 
filed  an  Appeal  from  a  partial  denial  by 
the  DOrs  Richland  Field  Office 
(Richland)  of  a  Request  for  Information 


^ 
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that  it  had  submitted  under  the  Freedom 
of  Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  internal  audit  reports  that 
Richland  had  contended  were  not 
"agency  records"  under  the  FOIA  were 
in  fact  agency  records.  The  DOE  also 
found  that  the  internal  audit  reports 
were  not  properly  withheld  under  either 
FOIA  exemptions  4  o*  5.  Accordingly, 
the  matter  was  remanded  to  Richland 
with  instructions  to  release  the 
documents. 

James  L  Schwab.  9/24/93.  LFA-0316 

James  L.  Schwab  filed  an  Appeal  from 
a  denial  by  the  Office  of  the  Inspector 
General  of  the  Department  of  Energy 
(OIG).  In  considering  the  Appeal,  the 
EXDE  found  that  the  OIG  had  improperly 
applied  Exemptions  2.  5,  6  and  7(C)  to 
certain  documents  requested  by  Mr. 
Schwab.  The  matter  was  remanded  to 
the  OIG  for  release  of  those  documents 
or  preparation  of  an  explanation  as  to 


why  it  would  not  be  appropriate  to  do 
so. 

Refund  AppUcatkMU 

Texaco  Inc./B-OK  Super  Service,  9/23/ 
93.  RF321-162S4 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  to  Dave  Dickerson. 
owner  of  B-OK  Super  Service,  a  retail 
outlet  located  in  Kennewick.  WA.  for 
2.776,551  gallons  of  Texaco  petroleum 
products  purchased  indirectly.  Mr. 
Dickerson  was  previously  granted  a  full 
volumetric  refund  of  $9,679  for 
8.798,766  gallons  purchased  directly 
from  Texaco  under  Case  No.  RF321- 
4744.  The  OHA  combined  the  purchase 
volumes  of  Mr.  Dickerson 's  two  claims 
to  calculate  one  allocable  share  of 
$10,137.  Since  Mr.  Dickerson  is  limited 
to  the  larger  of  $10,000  or  50%  of  his 
allocable  share  by  the  medium-range 
presumption,  his  principal  refund  in 
this  instance  was  limited  to  $321 
($10.000 -$9,769=$321).  The  total 


refund  granted  to  Mr.  Dickerson  in  this 
Decision  was  $440  ($321  principal  plus 
$119  interest). 

Texaco  Inc./Broadway  Texaco.  9/22/93. 
RF32J-892 

The  DOE  denied  an  Application  for 
Refund  filed  by  Broadway  Texaco 
(Broadway)  an  indirect  purchaser  and 
reseller  of  products  covered  by  the 
consent  order  the  TXSE  enTered  into  with 
Texaco  Inc.  Broadway  purchased 
Texaco  motor  gasoline  through 
Oakwood  Oil  Company  (Oakwood).  In  a 
previous  Decision,  the  IX)E  had  granted 
Oakwood  a  refund  based  on  a  finding 
that  Oakwood  had  absorbed  costs 
associated  with  Texaco's  alleged 
overcharges.  Therefore  the  DOE 
determined  that  Broadway,  as  a 
customer  of  Oakwood,  could  not  have 
incurred  any  injury  as  a  result  of 
Texaco's  alleged  overcharges. 
Accordingly,  Broadway's  Application 
for  Refund  was  denied. 


09/21/93 
09/24/93 
09/21/93 
09/23/93 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications 
which  are  not  sumnriarized.  Copies  of  the  hill  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Koom  of  the  Office  of  Hearings  and  Appeals. 

Atlantic  Richfield  Company/Fred  Wright  et  al  RP304-14217 

Atlantic  Richfield  Company/Gasco  Gasoline,  Inc.  et  al  „ !."!"!!!!!!!!!!.".!."."!!!!!!!!!  RF304-14004 

Atlantic  Richfield  Company/Shultz's  Arco  et  al „....!!."."!."!"""!..,"!!!!!."."."."."!...  RF304-13949 

Banks  Construction  Co.  et  al  RF272-66087 

Banks  Consmiction  Co.  .. ZIIIZZZZ""Z"I"ZZ"ZZ  RD272-66087 

C.  J.  Langenfelder  ft  Son.  Inc RD272-67566 

Beardsfown  C.U.  School  Dist.  15  et  al "»!!!1"!""!!!!!!!!!!!!!!!!!!!!!!!!!!!!!."!."!!!!!!!I!!."!".  RF272-7918& 

City  of  Bedford  et  al  !!™,1"."."™!!!!!!!!™!!! RF272-e3001 

Copperas  Cove  Independent  School  District  et  al  ."!!!!!!!!!!!!!!!!!!!!!!!!.,."!!!!!!!!"!!. RF272-81252 

East  Valley  School  District  et  al ...!."."."!!"...".".!""!!!!""!.""."."""! RF272-81974 

Gulf  Oil  Corporation/ Anderson-Gilyard  !.!!!!..""!!!."".."."!..."""!.". RR300-203 

Lincoln  Land  Oil  Co  ill!!."!."!."."!!!!!!!!!!."""™!!!.." 

Saunders  Oil  Co  !!.!!!!!!!..!!! * 

Glenn  Smith  Oil  Co !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!.!!!!!!!!.!!!.!!!!!!!!!!! 

Bestrom  Oil  Co  


09/22/93 
09/21/93 
09/22/93 
09/23/93 
09/21/93 


RR300-205 

RR300-214 

RR30O-215 

Mount  Vernon  Mills,  Inc !!.!!!!!!.."!!!!!!!!!!!!!!!!!!!!!!!!!!!! RC272-215 

Shell  Oil  Company/Miller  Shell  Service .!.!.!!!!!!!!!!!!!!!!!!!!!!!.!!!.!!!!!!!!!.!!!!!!!!!!.!!!!!!!  RF31S-5656 

St.  Croix  Petrochemical  Corp !.!!.!!!!!!!.!!!.!!!!!!!!!!!!!!..!!!!.!!!!!!!!!!!!! RF272-58649 

St.  Croix  Petrochemical  Corp !...!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! RD272-58649 

Texaco  Inc./Gay  Meadows  Texaco !!.!!!!!!!!.!!!!!!!!!!!!!.!!!!!!!!!" RR321--121 

Texaco  Inc./Ray  Gessner  Texaco  #1  et  al  !.!!!!!!!!!!!!!!!!!!!!!!!!!!!! RF321-47B9 


09/24/93 
09/21/93 
09/24/93 


09/21/93 
09/21/93 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Alma  PubJtc  Schools  

Andres  Martinez  Solis  

Animai  By-Products 

Art's  Airport  Texaco 

Aubom  Car  Qean  

Bellaire  Texaco 

Bemie's  Automotive  

Biufofd  Convn.  Cons.  Oist. 
No.  114. 

Bob  &  Bobbie's  Texaco 

Branson  Texaco  

Brown  &  Son  Texaco 


Case  No. 


RF272-82477 

RFJ15-9319 

RF272-90544 

RF321-14745 

RF321-14748 

RF321-803 

RF272-80322 

RF272-79490 

RF321-11715 
RF321-884 
RF321 -14798 


Name 


City  of  South  Pasadena  ... 

Courthouse  Texaco 

Days  Inn  

E.  Quiett.  Jr  ^ 

FoftMS  Texaoo  

Fred's  Texaco 

Grizzly  Bear  Trading  Poet 

Halaakala  Dairy 

Pete's  Texaco 

Rakes  Texaco  

Rob's  Fair  Park  

Robert  L.  Fredertek  


Case  No. 


RF272-82791 

RF321-16591 

RF30O-14140 

RF321-14759 

RF321-14719 

RF321-14720 

RF321-14712 

RF272-90592 

RF321-18840 

RF321-14741 

RF321-9745 

RF321-14600 


Name 

Case  No. 

Sak's  Texaoo  Service  Sta- 
tion. 

RF321-2467 

Slagle  Texaoo 

RF321-14713 

Sterling  High  School  Dis- 
trict. 

RF272-82819 

Terry  McGovem  Services. 
Inc. 

RF31 5-9643 

Terry  McGovem  Services, 
Inc. 

RF31 5-9433 

Tex-Fan,  Inc 

RF300-1S640 

Triple  Clean  Texaco 

RF321-14747 
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Nwne 

CaaeNo. 

Trtpi«  dean  Texaco 

Waters  Brae.  Texaco 

RF321-14746 
RF321-11360 

Copies  of  the  full  text  of  these  decisions  and  orders  are  available  in  the  Public  Reference  Room  of  the  Office 
of  Hearings  and  Appeals,  room  lE-234.  Forestall  Building.  1000  Independence  Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the  hours  of  1  p.m.  and  5  p.m..  except  federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy  /Guidelines,  a  commercially  published  loose  leaf  reporter  system. 

Dated.  November  10, 1993. 
George  B.  Brezney, 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc  93-29278  Filed  11-16-93.  8:45  ami 

BiUJNO  CODE  MW-ei-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4M0-9] 

Agency  Information  Collection 
Actlvttlaa  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  17. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

T/t7e;  Polychlorinated  Byphenils 
(PCBs):  Exclusions,  Exemptions,  and 
Use  Authorizations.  (EPA  ICR  No: 
1001.05;  OMB  No:  2070-0008).  This  is 
a  request  for  extension  of  the  expiration 
date  of  a  currently  approved  collection 
with  no  changes. 

Abstract:  Section  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA), 
generally  prohibits  the  manufacture, 
processing,  distribution  in  commerce 
and  use  of  PCBs.  However,  regulations 
under  40  CFR  761.1(f)  excludes  certain 
manufiacturing  processes  from  these 
prohibitions.  To  be  eligible  for  such  an 
exclusion,  respondents  must  comply 
with  certain  reporting,  certification  and 
recordkeeping  requirements. 

Excluded  chemical  manufacturers 
must  submit  a  notification  to  the  EPA. 
The  notification  must  identify  the 


manufacturing  processes  that  generate 
PCBs  in  products  at  levels  above  two 
parts  per  million  (ppm),  and  they  are 
also  required  to  certify  compliance  with 
all  PCB  release  conditions  on  excluded 
processes.  They  must  state  whether  the 
certification  is  based  on  actual 
monitoring  data  or  on  theoretical 
analysis  of  the  chemical  reaction(s) 
involved  in  the  manufacturing  process. 
They  must  report  to  the  Agency  data  on 
their  processes  during  periods  of 
unusually  high  generation  or  releases  of 
PCBs.  In  addition,  excluded  chemical 
manufacturers  must  keep  records  of  all 
their  monitoring  data  (or  other  analysis) 
that  were  used  to  support  determination 
of  compliance,  as  well  as  records  of 
copies  of  the  signed  certification  of 
compliance. 

The  EPA  uses  these  data  to  verify  the 
generation  of  only  trace  quantities  of 
PCBs,  to  ensure  compliance  with  the 
regulations,  and  to  identify  sites  for 
compliance  inspections. 

Burden  Statement:  Burden  for  this 
collection  of  information  is  estimated  to 
average  25  hours  per  respondent  for 
reporting  and  5  hours  per  recordkeeper 
annually.  This  estimate  includes  the 
time  needed  to  review  instructions, 
gather  and  submit  the  information, 
maintain  the  data  needed,  and  review 
the  collection  of  information. 

Respondents:  Excluded  chemical 
manufacturers. 

Estimated  Number  of  Respondents:  5 
respondents  will  report  and  160  will 
keep  records. 

Estimated  Number  of  Responses  per 
Respondents:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  925  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington,  DC  20460. 


and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 
Dated:  November  10, 1993. 

Paul  Lapeley, 

Director,  Hegulatory  Management  Division. 

[FR  Doc.  93-28279  Filed  11-16-93;  8:45  ami 
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[OPPTS-00137;  FnL-458«-«] 

Archive  of  Human  Monitoring 
Specimana;  Dispoaitlon  to  Privata 
Sector  or  Other  Governmental  Party; 
Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  invites  the  public 
or  any  governmental  party  to  apply  to 
acquire  by  donation  all  or  portion  of  a 
national  repository  of  human  adipose 
tissue  specimens  collected  by  EPA  for 
monitoring  human  exposure  to 
chemicals.  This  archive  of  some  14,000 
specimens,  collected  according  to  a 
national  design  for  representativeness 
between  1970  and  1992,  is  now 
available  for  donation  by  EPA  to  a 
private-sector  organization  or  to  other 
Federal  or  State  or  government-related 
organizations.  This  notice  announces  an 
initial  period  for  making  application  so 
that  EPA  can  gauge  public  interest  in 
this  acquisition.  EPA  hopes  that 
quaUfied  research  institutes  will  be 
interested  in  acquiring  portions  of  the 
repository  or  the  archive  as  a  whole. 
DATES:  Written  requests  for  samples 
must  be  submitted  on  or  before 
December  22,  1993. 
ADDRESSES:  Parties  interested  in  this 
acquisition  should  submit  a  written 
request  following  the  guidance 
suggested  in  Unit  V  of  this  notice  and 
send  two  copies  to  the  TSCA 
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Nonconfidential  Information  Center, 
Rm.  E-G99.  Office  of  Pollution 
Prevention  and  Toxics  (7407). 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  EX:  20460. 
Should  the  applicant  be  unable  to  meet 
the  application  deadline  above,  a 
written  request  for  an  extension  along 
with  partial  information  should  be 
submitted  prior  to  the  deadline, 
ron  FURTHER  mfORMATION  CONTACT. 
Sarah  S.  Shapley.  Chemical 
Management  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics.  Rm. 
NE-G012.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460,  Telephone:  (202)  260-3979, 
Fax:  (202)  260-0001. 

SUPPt^MENTARY  MFORMATION: 
I.  Repository  DeKriptioo 

The  National  Human  Adipose  Tissue 
Survey  (NHATS)  has  been  part  of  EPA's 
program  to  monitor  pesticides  and  other 
toxic  substances  in  human  tissues  and 
fluids  since  the  early  1970's.  Monitoring 
data  are  used  in  exposure  assessments 
and  are  important  elements  in  the 
quantitative  evaluations  of  hazard  and 
risk.  Researchers  use  the  data  to  monitor 
the  prevalence  and  levels  of  selected 
toxic  substances  in  the  general  U.S. 
population.  Data  are  also  used  to 
provide  average  baseline  levels  for  the 
U.S.  population,  to  identify  trends  in 
exposure,  and  to  assess  the  effects  of 
regulatory  action. 

Specimens  have  been  collected  in  47 
metropolitan  statistical  areas  (MSAs) 
according  to  a  statistically  determined 
survey  design.  Design  specifications 
include  age,  sex,  and  race  of  the  U.S. 
Census  population  for  the  area.  The 
geographic  stratification  ensures  a 
representative  sample  for  all  regions  of 


the  country.  More  than  90  pathologists 
and  medical  examiners  participated  in 
the  collection  network  each  fiscal  year 
(October-September).  However,  for  the 
years  1970-1987  there  is  not  available  a 
complete  set  for  each  since  spedmena 
have  been  the  subject  of  chemical 
analysis  by  the  EPA.  Table  1  below 
gives  the  number  of  specimens 
remaining  by  year.  More  detailed 
information  can  be  made  available  to 
applicants. 

Tabid  1.— Number  o(  Spedmena  AvaHabIa  by 
Year 


Year 

Total  Number  of  Re- 
maining Spadmana 

1970 

0 

1971 

249 

1972 

405 

1973 

850 

1974 

656 

1975 

545 

1976 

323 

1977 

551 

1978 

384 

19T9 

570 

1960 

1,158 

1981 

963 

1982 

689 

1983 

454 

1984 

641 

1985 

689 

1986 

718 

1987 

946 

1988 

1,248 

Table  1.— Number  of  Spadmena  Availabla  by 
Year— Continuad 


Year 

Total  Number  of  Ra- 
maining  Spedmarw 

1960 

1425 

1990 

1.461 

1901 

1,329 

1092 

1,183 

Total 

14.058 

Physically,  the  specimens  are  stored 
in  1  inch-diameter  glass  vials,  ranging 
firom  2  to  3  inches  in  height.  The 
specimens  are  the  only  contents  in  the 
vial;  there  is  no  preservative  solution. 
The  14,000  vials  take  approximately  400 
square  feet  of  refirigerated  storage  space. 

Over  the  years,  EPA  has  concentrated 
its  chemical  and  statistical  analysis  of 
organochlorine  pesticides, 
polychlorinated  biphenyls,  dioxins  and 
fiirans,  as  well  as  certain  special  studies 
of  selected  volatile  compounds  and 
semi-volatile  compounds.  A  listing  of 
the  latter  and  a  complete  bibliography  of 
reports  available  in  the  public  docKet 
are  in  Unit  Vn  of  this  notice.  Chmiical 
analysis  has  been  by  both  individual 
and  composite  samples. 

As  an  illustration  of  the  usage 
possible  with  such  a  data  base,  a  special 
study  by  EPA  may  be  helpful.  EPA  used 
FY82  NHATS  data  to  determine  the 
presence  of  compounds  dted  in  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  as 
chemicals  of  interest  or  identified  as 
present  at  hazardous  waste  sites.  A 
partial  listing  of  these  chemicals  and 
related  factors,  along  with  the  frequency 
of  detection  (%)  for  composite  samples 
is  given  below. 


Vdatia  Corr^XMnds 


Beruerta 

Chkxofom) 

DichlorotMruarta 

Ethyl  Isovalerata 

Limonana 

Pentyl  Alcohol 

Styrena 

Tduena 

Trichloroathylana 

Xylene 


Fraquancy  of  Detection  (%) 


96 

76 

81 

06 

100 

83 

100 

01 

43 

100 


Sami-Volatlla  Compounds 


Ophanyl 

Bi8(amy(haxyl)  Phthalate 
Craad 

Diphanyl  Elhar 
2-Ptianyl  phenol 


Fraquancy  of  Detection  (%) 


20 
91 
88 
01 
48 


n.  Ancillary  Contents:  Analytic 
Documentation 

The  recipient  %vould  receive  vials, 
each  containing  a  human  adipose  tissue 
sample.  Each  vial  will  have  a  coded 
label  on  the  top  of  the  viaL  The  coded 
label  establishes  a  link  between  the 


sample  and  the  information  pertaining 
to  that  sample. 

Information  on  the  samples  is  stored 
in  computer  files.  The  recipient  may 
receive,  at  his  or  her  own  cost,  a 
computer  diskette  t^th  the  sample 
information  in  a  PC-SAS  file.  Sensitive 


information,  such  as  donor  initials, 
donor  identification  number,  and 
hospital/medical  examiner  name,  will 
not  be  released.  The  cost  of  masldng 
such  sensitive  information  on  the  vials 
themselves  will  be  borne  by  the 
recipient 
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For  specimens  in  the  vials,  the 
following  data  are  available:  date 
spedinen  was  collected;  State  where 
specimen  was  collected;  sex  of  donor, 
race  of  donor,  age  of  donor,  and 
occupation  of  donor;  whether  specimen 
was  collected  at  surgery  or  post-mortem; 
and  whether  donor  was  hospitalized 
more  than  24  hours  before  the  sample 
was  taken.  For  specimens  previously 
analyzed,  the  results  of  the  chemical 
analysis  can  also  be  made  available. 

m.  Terms  of  Transfer  of  Custody  and 
Disposal  by  EPA 

Since  EPA  intends  to  relinquish 
possession  and  custody  of  the  NHATS 
Repository,  as  a  whole  or  in  portions, 
the  terms  of  transfer  will  involve  the 
recipient's  taking  both  legal  possession 
to  the  repository  property  and  also 
immediate  custody  by  physical  transfer 
of  the  property.  EPA  will  effectuate  this 
transfer  in  concert  with  the  General 
Services  Administration.  EPA  will  also 
announce  its  disposition  from  the  initial 
pool  of  applicants  in  November  1993 
and  may  re-open  the  offer  should  some 
portion  of  the  archive  remain  after  this 
initial  disposition. 

IV.  Criteria  for  Donation 

The  criteria  for  awarding  this  property 
to  a  research  or  medical  institute  or 
governmental  party  are  as  follows: 
Clearly  defined  and  programmed 
environmental  or  medical  goals  for 
usage;  usage  in  the  near-term; 
commitment  to  publication  and  public 
presentation  of  results  of  both  chemical 
and  statistical  analyses;  adequate 
faciUties  for  maintaining  the  storage  and 
retrieval  of  specimens;  adequate 
analytic  instrumental  capability  to 
imdertake  chemical  analysis  of 
specimens;  and  commitment  and 
capabihty  for  using  and  continuing  the 
statistical  aspect  of  data  analysis 

Eossible  with  this  archive.  Priority  will 
B  given  to  Federal  and  then  State 
governmental  agencies  before  private- 
sector  institutions. 

V.  Request  for  Samples 

Interested  parties  should  submit  two 
copies  of  a  written  request  for  samples. 
Applicants  may  wish  to  include  the 
following  information  in  their  requests: 

1.  Name  of  research/medical 
organization  proposed  to  take  legal  title 
to  property.  Other  organizational 
identification  as  needed. 

2.  Address  of  proposed  legal  title- 
holder  and  other  addresses  as  needed. 

3.  Official  point  of  contact  for  EPA  in 
consultation  on  this  offer.  Include 
person's  name,  position,  address, 
telephone  and  telefax  numbers. 


4.  Annual  reports  for  calendar  years 
1990-1992. 

5.  Proof  of  federal  tax  status. 

6.  Brief  summary  of  mission  and 
business  structure  relevant  to  this  offer. 

7.  Proposed  technical  program 
personnel  taking  receipt  of  property  and 
responsible  for  its  use.  Include  resumes. 

8.  Statement  of  intent  for  use  of 
repository.  This  is  not  a  binding 
statement  but  should  include 
institution's  policy  and  specifics  on 
pubUc  communication  of  results  of  the 
institution's  use.  It  should  also  cover 
how  and  where  this  repository  fits  into 
its  current  program  and  projection  in 
time  for  such  use. 

VI.  PubUc  Docket  For  Applicants 

A  public  docket  for  this  proceeding  is 
established  in  the  TSCA 
Nonconfidential  Information  Center 
referred  to  above  under  the  imit 
ADDRESSES.  It  contains  the  following 
documents. 

(1)  USEPA.  "Quality  Assurance 
Project  Plan... Analysis  of  Adipose 
Tissue  for  Dioxins  and  Furans." 
Contractor  Report.  MRI  #68-02-4252. 
August  11. 1988. 

(2)  USEPA.  "Quality  Assurance 
Project  Plan. ..Broad  Scan  Analysis  of 
Adipose  Tissue  from  the  FY  1986  EPA 
NHATS  Repository."  Contractor  Report. 
MRI  #68-02-4252.  September  29.  1988. 

(3)  USEPA.  "National  Human 
Adipose  Tissue  Survey:  Operations 
Manual."  Contractor  Report,  MRI  #68- 
DO-0137.  As  revised  February  28, 1992. 
The  second  group  are  reports  published 
using  NHATS  data. 

(4)  USEPA.  "NHATS"/National 
Human  Adipose  Tissue  Survey.  August 
1990.  Pamphlet. 

(5)  NAS/NRC.  "Monitoring  Human 
Tissues  for  Toxic  Substances."  1991. 

(6)  USEPA.  "Baseline  Estimates  and 
Time  Trends  for  Beta-benzene 
hexachloride.  Hexachlorobenzene,  and 
Polychlorinated  Biphenyls  in  Human 
Adipose  Tissue.  1970-1983."  1985.  EPA 
#560/5-85-025. 

(7)  USEPA.  "Analysis  for 
Polychlorinated  Dibenzo-p-Dioxins 
(PCDD)  and  Dibenzofurans  (PCDF)  in 
Human  Adipose  Tissue:  Method 
Evaluation  Study."  1986.  EPA  #560/5- 
86-020. 

(8)  USEPA.  "Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 
Tissue  Survey  Specimens."  Vol.  I  - 
Executive  Summary.  1986.  EPA  #560/5- 
86-035. 

(9)  USEPA.  "Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 
Tissue  Survey  Specimens."  Vol.  II  - 
Volatile  Organic  Compounds.  1986.  EPA 
#560/5-86-036. 

(10)  USEPA.  "Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 


Tissue  Survey  Specimens."  Vol.  Ill  - 
Semi-Volatile  Organic  Compounds. 
1986.  EPA  #560/5-86-037. 

(11)  USEPA.  "Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 
Tissue  Survey  Specimens."  Vol.  IV  - 
Polychlorinated  Dibenzo-p-Dioxins 
(PCDD)  and  Polychlorinated 
Dibenzofurans  (PCDF)."  1986.  EPA 
#560/5-86-038. 

(12)  USEPA.  "Broad  Scan  Analysis  of 
the  FY82  National  Human  Adipose 
Tissue  Survey  Specimens."  Vol.  V  - 
Trace  Elements.  1986.  EPA  #560/5-86- 
039. 

(13)  USEPA.  "Characterization  of 
HRGC/MS  Unidentified  Peaks  from  the 
Analysis  of  Human  Adipose  Tissue." 
Vol.  I  -  Technical  Approach.  1987.  EPA 
#560/5-87-002A. 

(14)  USEPA.  "Characterization  of 
HRGC/MS  Unidentified  Peaks  bom  the 
Analysis  of  Human  Adipose  Tissue." 
Vol.  n  -  Appendices.  1987.  EPA  #560/ 
5-87-002B. 

(15)  USEPA.  "Volatile  Organic 
Compounds  in  Whole  Blood- 
Determination  by  Heated  Dynamic 
Headspace  Purge  and  Trap  Isotope 
DiluUon  GC/MS."  1987.  EPA  #560/5- 
87-008. 

(16)  USEPA.  "Identification  of  SARA 
Compounds  in  Adipose  Tissue."  1989. 
EPA  #560/5-89-003. 

(17)  USEPA.  "Broad  Scan  Analysis: 
Population  Estimates  from  Fiscal  Year 
1982  Specimens."  1989.  EPA  #560/5- 
90-001. 

(18)  USEPA.  "Brominated  Dioxins 
and  Dibenzofurans  in  Human  Adipose 
Tissue."  1990.  EPA  #560/5-90-005. 

(19)  USEPA  and  DVA.  "Pattern 
Recognition  Analysis  of  VA/EPA  PCDD 
and  PCDF  Data."  1990.  With  the  Office 
of  Environmental  Epidemiology. 
Department  of  Veterans  Affairs.  EPA 
#560/5-90-006. 

(20)  USEPA.  "Mass  Spectral 
Confirmation  of  Chlorinated  and 
Brominated  Dipbenylethers  in  Human 
Adipose  Tissues."  1990.  EPA  #560/5- 
90-012. 

(21)  USEPA  and  DVA.  "Dioxins  and 
Dibenzofurans  in  Adipose  Tissue  of  U.S. 
Vietnam  Veterans  and  Controls."  With 
the  Veterans  Health  Services  Research 
Administration.  1990. 

(22)  USEPA.  "Chlorinated  Dioxins 
and  Furans  in  the  General  U.S. 
Population:  NHATS  FY87  Results." 
1991.  EPA  #560/5-91-003. 

(23)  USEPA.  "Chlorinated  Dioxins 
and  Furans  in  the  General  U.S. 
Population:  NHATS  FY87  Results. 
Executive  Summary."  1991. 

(24)  USEPA.  "NHATS  Comparability 
Study."  1992.  EPA  #700/R92010. 

Listof  Subfects 

Environmental  protection. 
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Dated:  November  9, 1993. 
|ohn  W.  Melona, 

Director.  ChemicaJ  Management  Division, 
Office  ofPoJIution  Prevention  and  Toxics. 
(FR  Doc  93-28288  Filed  11-16-93;  8:45  am) 
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[FRL-460a-6] 

CiMn  Air  Scientific  Advisory 
CommJttac;  Put>lic  M««tlng 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  will  hold 
a  conference  call  from  1  p.m.  until  3 
p.m.  on  December  2,  1993. 

The  Committee  will  receive  brieRngs 
from  Agency  personnel  on  the  requested 
retrospective  analysis  of  air  quality 
models  required  by  the  Clean  Air  Act 
Amendments  of  1990.  The  Committee 
will  also  review  appropriate  documents 
and  provide  comments. 

The  conference  call  lines  are  open  to 
the  public,  but  the  number  of  lines 
available  is  Umited.  Callers  will  be  able 
to  access  the  call  until  all  lines  are  in 
use.  Any  member  of  the  public  wishing 
further  background  information  on  this 
call  should  contact  Mr.  Jim  DeMocker  of 
EPA's  Office  of  Air  and  Radiation  at 
(202)  260-8980.  Any  member  of  the 
public  who  wishes  to  submit  oral  or 
v\Titten  comments  should  contact  the 
Designated  Federal  Official,  Mr.  Randall 
C.  Bond,  Science  Advisory  Board 
(1400),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460;  telephone  202/260-8414; 
FAX  202/260-1889. 

Dated:  November  9, 1993. 
Edward  S.  Bander, 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  93-28280  Filed  11-16-93:  8:45  am) 
BtujNO  cooc  i6«o-ao-r 

[FRL-4a03-1] 

Public  Hearing  on  Proposal  of  th« 
Ozone  Transport  Commission  for  a 
Regional  Lx>w  Emission  Vehicle  (LEV) 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  hearing  and 

availability  of  proposal. 

summary:  The  United  Slates 
Environmental  Protection  Agency  is 
announcing  a  public  hearing  of  the 
Ozone  Transport  Commission,  which  is 
preparing  a  proposal  for  regional 
implementation  of  a  program  calling  for 
more  stringent  emission  standards  for 
new  light  duty  motor  vehicles.  The 


resulting  pollution  reductions  can  then 
be  used  by  States  in  their  ozone  State 
Implementation  Plans.  Under  Section 
177  of  the  Clean  Air  Act,  States  choose 
to  have  vehicles  certified  to  California 
emission  standards  (rather  than  Federal 
emission  standards),  a  program  which  is 
widely  known  as  the  Low  Emission 
Vehicle  (LEV)  program.  Under  Section 
184(c]  of  the  Clean  Air  Act,  the  Ozone 
Transport  Commission  (OTC).  after 
notice  and  opportunity  for  public 
comment,  may  recommend  to  the  U.S. 
Environmental  Protection  Agency  (EPA) 
control  measures  for  EPA  to  require  in 
all  or  part  of  the  Ozone  Transport 
Region.  The  Ozone  Transport  Region 
created  by  Section  184(a)  of  the  Clean 
Air  Act,  includes  the  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York. 
Pennsylvania,  Rhode  Island,  and 
Vermont,  the  District  of  Columbia,  and 
that  portion  of  the  State  of  Virginia 
within  the  Washington,  DC, 
Consolidated  Metropolitan  Statistical 
Area  (CMSA). 

The  proposal  along  with  a  technical 
support  document,  will  be  available 
from  the  OTC  office  (see  below)  starting 
on  the  afternoon  of  Tuesday.  November 
16, 1993.  Information  on  the  public 
hearing  and  the  public  comment  period 
is  provided  below. 

DATES:  The  public  hearing  will  be  held 
on  December  16-17. 1993.  Comments 
must  be  received  by  January  7. 1994. 
Proposals  submitted  as  alternatives  to  a 
regional  LEV  program  must  be 
submitted  by  December  17, 1993. 
TIME  AND  PtACE:  The  public  hearing  will 
be  held  at:  Connecticut  Department  of 
Environmental  Protection.  79  Elm 
Street.  Hartford.  CT  06102-5066. 

Times:  December  16, 1993-1  p.m.-5 
p.m..  December  17, 1993-9  a.m.-5  p.m. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Foerter,  Ozone  Transport 
Commission,  444  North  Capitol  Street, 
NW.,  suite  604.  Washington.  DC  20001. 
Copies  of  documents  relevant  to  this 
action,  including  all  comments 
received,  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Connecticut  Department  of 
Environmental  Protection.  Bureau  of  Air 
Management.  79  Elm  Street.  Hartford, 
Connecticut  06106. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Foerter.  Ozone  Transport 

Commission,  (202)  508-3840 
E>oug  Gutro,  U.S.  EnvirtHimental 

Protection  Agency,  Region  I,  (617) 

565-3383 

FOR  PRESS  INQUIRIES  CONTACT:  Margot 
Callahan,  Connecticut  Department  of 


Environmental  Protection,  (203)  566- 

3489. 

FOR  DOCUMENTS  CONTACT:  Stephanie 

Cooper.  Ozone  Transport  Commission, 

(202) 508-3840. 

8Uf>f>I^MENTARY  MF0RMAT10N:  The 

Ozone  Transport  Commission  is  actively 

encouraging  submission  of  alternative 

proposals  to  the  OTC  proposal  which 

will  be  available  on  November  16. 1993. 

However,  any  alternatives  to  the  OTC 

proposal  which  are  submitted  as 

comments  must  be  submitted  by 

December  17. 1993,  so  that  the  public 

may  also  comment  on  the  alternative 

prior  to  the  conclusion  of  the  pubUc 

comment  period  on  January  7, 1994. 

Copies  of  all  comments  will  be  available 

for  public  inspection  (see  address 

above). 

David  A.  Fieirs, 

Acting  ttegional  Administrator,  EPA  Region 

I. 

(FR  Doc.  93-28263  Filed  11-16-93;  8:45  am) 
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[FRL-4802-5] 

Tectinlcai  Workshop  on  WTI 
Incinerator  Risk  laauea 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  a 
workshop  sponsored  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA's)  Risk  Assessment  Forum.  This 
workshop  is  a  technical  review  of  an 
EPA  plan,  called  a  "project  plan",  for 
conducting  a  science-based  assessment 
of  risk  for  the  Waste  Technologies 
Incorporated  (WTI)  incinerator  in  East 
Liverpool.  Ohio. 

DATES:  The  woiiishop  will  begin  on 
Wednesday.  December  8. 1993.  at  8:30 
a.m.  and  end  on  Thursday,  December  9. 
1993,  at  1  p.m.  Members  of  the  public 
may  attend  as  observers. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Capitol.  550  C  Street. 
SW..  Washington,  DC  20024.  Eastern 
Research  Group.  Inc..  an  EPA 
contractor,  is  providing  logistical 
support  for  the  workshop.  To  attend  the 
workshop  as  an  observer,  contact  Helen 
Murray.  Eastern  Research  Group.  Inc.. 
110  Hartwell  Avenue.  Lexington. 
Massachusetts  02173.  Tel:  617/674- 
7307  by  December  1, 1993.  Space  is 
limited,  so  please  register  early. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
technical  inquiries,  or  to  obtain  a  copy 
of  the  draft  project  plan,  contact  Dr. 
Mario  Mangino.  U.S.  EPA  Region  V.  77 
West  Jackson  Boulevard.  Chicago.  IL 
60604,  Telephone  (312)  353-0398. 
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For  other  workshop  information, 
contact  Clare  Stine.  U.S.  Environmental 
Protection  Agency  (8101).  401  M  Street. 
SW,  Washington,  DC  20460.  Telephone 
(202)  260-6743. 

SUPPtOIEHTARY  MFOflMATION:  EPA  riak 
assessment  activities  for  the  WTl 
incinerator  consist  of  two  phases.  In 
1992.  EPA  Region  V  conducted  a  risk 
assessment  before  authorizing  interim 
operations  of  the  VVTI  incinerator  (Phase 
I).  This  risk  assessment,  which  was 
developed  by  a  contractor,  focused  on 
direct  exposure  through  the  inhalation 
pathway  in  accordance  with  EPA's 
Office  of  Solid  Waste  guidelines.  Early 
this  year.  EPA's  Office  of  Health  and 
Environmental  Assessment  conducted 
an  additional  screening  level  analysis, 
with  preliminary  risk  estimates  for  four 
exposure  scenarios,  each  of  which 
included  indirect  exposures  through  the 
food  chain. 

For  Phase  II.  which  EPA  expects  to 
complete  next  spring,  EPA  has 
undertaken  additional  studies  to 
evaluate  exposure  pathways. 
Meteorological  data  collected  over  a 
one-year  period  from  the  WTI  site  will 
be  utilized,  as  well  as  emissions 
monitoring  data  from  the  recent  trial 
bum  and  subsequent  performance  test. 
These  data  will  be  used  to  perform  air- 
dispersion  and  deposition  modeling  for 
emission  constituents.  Other  site- 
specific  data  related  to  exposure  are 
being  collected  for  the  risk  assessment 
so  that  it  will  reflect  the  characteristics 
of  the  site  to  the  extent  possible. 

On  December  8  and  9.  EPA  will  hold 
the  first  of  two  external  peer  reviews  of 
Phase  II  risk  assessment  work.  For  this 
December  meeting.  EPA  is  asking 
several  scientific  experts  to  comment  on 
the  draft  plan  for  conducting  the  risk 
assessment.  EPA  will  use  the  expert 
recommendations  to  complete  the  plan 
and  conduct  the  risk  assessment.  At  the 
second  meeting,  currently  projected  to 
be  held  next  spring.  EPA  will  seek 
expert  peer  review  of  the  draft  risk 
assessment  report. 

For  each  meeting.  EPA  will  convene 
a  peer  review  panel  of  independent 
scientists  from  the  fields  of  toxicology, 
environmental  fate  and  transport, 
combustion  engineering,  atmospheric 
modeling,  and  exposure  assessment. 
These  Experts  will  focus  on  scientific 
data,  methods,  and  analyses,  along  with 
the  related  assumptions  and 
uncertainties  that  describe  risk  at  the 
site. 


Dated:  Novmcabm  10. 1993. 
CwKMmt, 

Acting  AssiMtant  Administrator  for  Resmuch 
and  DevBlopatent. 

(PR  Doc.  93-28283  Piled  11-16-93;  8:45  am] 
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[OPR-66185;  FRL>464»-6] 

Request  for  Voluntary  Cancallatlon  of 
Calo-Ctor  and  Calo-Gran  Brand  Turf 
Fungicidas;  and  Cancallation  Ordw 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Notice  of  Agency  decision. 


SUMMAHY:  This  Notice,  issued  pursuant 
to  section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodentidde 
Act  (FIFRA)  announces  that  Grace 
Sierra  Crop  Protection  Company  (Grace 
Sierra)  has  voluntarily  requested  that 
EPA  cancel  the  registrations  of  two  of  its 
products,  Calo-Gran  and  Calo-Clor 
Brand  Turf  Fungicide  Products,  and  that 
EPA  has  granted  this  request.  Both 
products  each  contain  the  two  active 
ingredients  mercuric  chloride  and 
mercurous  chloride.  These  two  products 
were  the  last  mercurial  based  pesticide 
products  registered  under  FIFRA.  The 
cancellation  became  effective  on 
November  1, 1993.  This  Notice  also 
discusses  the  disposition  of  existing 
stocks. 

DATES:  The  cancellation  order  became 
effective  on  November  1, 1993. 
RW  FURTHER  MTORMATHM  CONTACT:  By 
mail:  Tom  Moriarty.  Special  Review  and 
Reregistration  Division  (7508W),  Office 
of  Prevention.  Pesticides  and  Toxic 
Substances.  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington  DC.  20460.  Office  location 
and  phone  number:  Special  Review 
Branch.  3rd  Floor,  Crystal  Station,  2800 
Crystal  Drive,  Arlington,  VA,  (703)  308- 
8035. 

SUPPt^lttNTARY  mFOAMATK)N:  This 
Notice  announces  the  Agency's  decision 
on  a  request  for  voluntary  cancellation 
of  two  products.  Calo-Gran  and  Calo- 
Clor  (EPA  registrations  number  58185- 
4  and  58185-1  respectively).  This 
Notice  also  specifies  the  eff^ive  date  of 
the  cancellation  and  describes  the 
provisions  for  sale,  distribution,  and  use 
of  the  existing  stocks  of  these  two 
products. 

I.  Request  for  Voluntary  Cancellation 

Calo-Clor  and  Calo-Gran  are  mercurial 
based  fungicidas  used  on  golf  course 
turfe  and  greens.  Each  product  contains 
two  active  ingredients,  mercuric 
chloride  and  mercurous  chloride,  at 
different  percentages.  Calo-Clor  and 


Calo-Gran  were  registered  to  control 
Pink  Snow  Mold  {Fusarium  nivale)  and 
Grey  Snow  Mold  (Typhula  incamata 
and  Typhula  ishikahnsis). 

In  1992  the  Agency  issued  two  Data 
Call-bi  Notices  (DQ)  under  FIFRA 
secUon  3(c)2(B)  to  Grace  Sierra 
requiring  data  in  order  to  maintain  the 
product  registrations.  One  DQ.  issued 
February  19, 1992.  required  economic 
benefits  information  on  Calo-Clor  and 
Calo-Gran  and  a  worker  exposure  study. 
The  second  DCI,  issued  on  June  18, 
1992,  was  issued  under  Phase  4  of  the 
reregistration  program  pursuant  to 
section  4(0(1  KB)  of  FIFRA.  The  second 
Da  required  data  from  several  guideline 
studies.  In  the  course  of  generating  the 
reauired  data,  Grace  Sierra  requested 
voluntary  cancellation  of  these  two 
products. 

In  a  letter  dated  June  25.  1993,  Grace 
Sierra  requested  voluntary  cancellation 
of  the  registrations  of  Calo-Clor  and 
Calo-Gran.  Evidence  has  been  submitted 
to  the  Agency  which  demonstrates  that 
Grace  Sierra  was  last  in  compliance 
with  the  EXIIs  on  June  25.  1993. 
Accordingly.  Grace  Sierra  has 
voluntarily  requested  cancellation  of  its 
two  products.  Calo-Clor  and  Calo-  Gran, 
and  an  existing  stocks  provision  based 
on  that  date. 

In  a  letter  dated  August  20. 1993, 
Grace  Sierra  amended  its  original 
request  for  voluntary  cancellation  by 
also  waiving  any  comment  period 
associated  with  its  original  request  for 
voluntary  cancellation  as  well  as  the 
requirement  for  Federal  Register 
publication  of  a  notice  announcing  the 
Agency's  receipt  of  this  request  prior  to 
the  Agency's  acceptance  of  this  request. 

n.  EPA's  Decision  on  the  Request  for 
Voluntary  Cancellation,  the 
Cancellation  Order,  and  Provision  for 
Existing  Stocks 

Under  section  6(f)(1)  of  FIFRA,  a 
pesticide  registrant  may  request  at  any 
time  that  EPA  cancel  any  of  its  pesticide 
registrations.  EPA  must  publish  in  the 
Federal  Register  a  notice  of  receipt  of 
the  request  and  allow  public  comment 
before  granting  the  request  unless  either 
the  registrant  requests  a  waiver  of  the 
notice  or  the  Administrator  determines 
that  the  continued  use  of  the  pesticide 
would  pose  an  unreasonable  adverse 
effect  on  human  health  or  the 
environment.  In  a  letter  dated  August 
20, 1993,  amending  its  request  for 
voluntary  cancellation,  Grace  Sierra  also 
requested  that  EPA  waive  the  comment 
period  and  the  requirement  for 
publication  of  a  notice  in  the  Federal 
Register  announcing  the  Agency's 
receipt  of  the  request  for  voluntary 
cancellation  prior  to  the  Agency's 
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acceptance  of  Grace  Sierra's  request. 
Accordingly,  the  Agency  is  announcing 
its  receipt  of  this  request  and  its 
acceptance  in  this  Notice. 

EPA  has  reviewed  Grace  Sierra's 
requests  for  voluntary  cancellation  and 
for  a  1-year  existing  stocks  provision  for 
the  two  affected  proiducts.  In  accordance 
with  the  Agency's  existing  stocks  policy 
(56  FR  29363],  the  Agency  has 
concluded  that  the  requests  can  be 
accepted. 

EPA  hereby  grants  Grace  Sierra's 
requests  that  the  registrations  of  the 
products  Calo-GIor  (EPA  registration 
number  58185-1)  and  Calo-Gran  (EPA 
registration  number  58185-4)  be 
voluntarily  canceled  and  that  there  be  a 
1-year  existing  stocks  provision  for 
these  products.  The  products  are  hearby 
canceled.  The  additional  terms  and 
conditions  of  the  cancellation  order 
follow.  Grace  Sierra  will  have  1  year 
from  June  25, 1993  to  sell,  distribute,  or 
use  any  existing  stocks  of  Calo-Gran  and 
Calo-Clor  which  were  packaged, 
labeled,  and  released  for  shipment  or 
sale  on  or  before  June  25, 1993.  Grace 
Sierra's  1-year  existing  stocks  provision 
ends  on  June  24, 1994;  any  further  sale, 
distribution,  or  use  of  any  quantity  of 
either  of  these  products  by  Grace  Sierra 
after  June  24, 1994  would  be  a  violation 
of  this  cancellation  order  and  of  FIFRA. 
All  other  distributors  and  users  may 
sell,  distribute,  or  use  their  stocks  of 
Calo-Gran  and  Calo-Clor  until  such 
stocks  are  exhausted. 

Any  sale,  distribution  or  other 
disposition  of  existing  stocks  that  is  not 


consistent  with  the  terms  of  this  Order 
will  be  considered  a  violation  of  FIFRA 
section  12(a)(2)(K)  and/(v  section 
12(a)(1)(A)  as  appropriate. 

ListofSublects 

Environmental  protection. 

Dated:  Novamber  1, 1M3. 

Duial  M.  Barale. 

Dinctm,  Special  Review  and  Reregistiation 
Division,  Office  of  Pesticide  Pro-ams. 

(FR  Doc  93-28115  Filed  11-16-93;  8:45  am] 
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Notic*  of  R«c«lpt  of  R«qu««ta  for 
AmandiTMnta  to  D«<«t«  Uaoa  In  Cortain 
Pasticida  Ragiatrationa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKW:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  February  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 


Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway.  Arlington,  VA,  (703) 
305-5761. 

SUPPIXMENTARY  MFORMATKM: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  seven  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
February  15, 1994,  to  discuss 
withdrawal  of  the  applications  for 
amendment.  This  90-day  period  will 
also  permit  Interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency  approval  of  the  deletion. 


Table  1.  —  Registrations  with  Requests  for  AMENDME^frs  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 

Product  Name 

Delete  from  Label 

000264-00454 

Lindane  Crystals  Insectickje 

Apples,  apricots,  asparagus,  avocadoe,  cherries,  grapes,  guavas,  man- 
goe,  mushrooms,  nectarines,  peaches,  pears,  pecans,  pineapples, 
phims.  pnjnes,  quinces,  strawt>erries,  tobacco,  omanMrrtaJ  plants, 
beef  cattle,  goats,  hogs,  horses,  mules,  sheep,  human  sMn/dothing, 
In  or  around  any  structure 

000264-00455 

Lindane  Powder 

Apples,  apricots,  asparagus,  avocados,  cherries,  grapes,  guavas,  man- 
goe,  mushrooms,  nectarines,  peaches,  pears,  pecans,  pineapples, 
plums,  pnjnes,  quinces,  strawberries,  tobacco,  omamentai  plants, 
beef  cattle,  goats,  hogs,  horses,  mules,  sheep,  human  sidn/dothing, 
in  or  around  any  structure 

009754-00006 

SuntKigger  «6 

Al  Indoor  uses,  dogs  and  cats,  citms  (lime,  lemons,  &  tangerines) 

034147-00005 

Undane  99.5%  Tectmlcal 

Apples,  apricots,  asparagus,  avocadoe,  cherries,  grapes,  guavas,  man- 
gos, mushrooms,  nectarines,  peaches,  pears,  pecans,  pineapplee, 
plums,  pnjnes,  quinces,  strawberries,  tobacco,  omamentai  plants, 
beef  cattle,  goats,  hogs,  horses,  mules,  sheep,  human  skln/ciothing. 
In  or  anxjnd  any  structure 

034147-00006 

Lindane  Dust  Concentrate 

Apples,  apricots,  asparagus,  avocados,  cherries,  grapes,  guavas.  man- 
gos, mushrooms,  nectarines,  peaches,  pears,  pecans,  pineapples, 
plums,  prunes,  quinces,  strawberries,  tobacco,  orrumentai  plants, 
beef  cattle,  goats,  hogs,  horses,  mules,  sheep,  human  stdn/dothing, 
in  or  around  any  structure 

034704-00685 

Simazine  SOW  Herbicide 

Asparagus,  artichoices,  sugarcane,  Florida  dtrua 

034704-00686 

Simazine  90  Water  DispersJbie  Granuia  Her- 
bicide 

Asparagus,  arUchoites,  sugarcane,  Florida  citnjs,  Florida  turf 
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Table  1 .  —  Registrations  with  Requests  for  Amendmo^s  to  Delete  Uses  in  Certain  Pesticioe 
,  Registrations— Continued 


RdgisifBtton  No. 


1034704-00687 
040083-00001 


051036-00127 


Product  N«n6 


Slmazlrw  4L  FknvMbl*  H«rt)idd« 
Undan*  Tachnical 


Simazin«4FL 


Meto  from  L«b«l 


Aaparagut,  anicholcM,  sugarcane,  Fkxkta  dtrua 

ApplM,  aprtooto,  asparagus,  avocados,  chantaa.  gr^Ma,  guavas,  mmh 
goa,  mushrooma,  nactar<r>es,  paachas,  paars,  pacarta,  ptnwipplos. 
pkjma,  prunaa,  tfjtncw,  strawbemes,  tobacco,  omamantai  pl«ila, 
baaf  catia,  goata,  hogs,  horses,  muies,  sheep,  humm  aUrVdoMng. 
In  or  around  any  structure 

Asparagus,  arttchokes.  sugarcane,  non-cropland  areas 


The  following  Table  2.  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA 
Com- 
pany No. 


000264 
009754 
034704 
034147 
040063 
051036 


Company  Name  and  Addraas 


Rhooa-Poulanc.  2  T.W.  Alexander  Dr.,  Research  Triangle  PaiK  NC  27709. 

Gro4.yta  Division  of  Sungro  Chemicals,  Inc.,  P.O.  Box  24632.  Los  Angeles,  CA  90024. 

Platte  Chemical  Co..  P.O.  Box  667.  Greeley,  CO  80632. 

Hoechst-Roussel  Agrt-Val  Co..  Route  202-206,  P.O.  Box  2500.  SomervOe.  NJ  08878. 

mquinoea.  cfo  McKanna  &  Cuneo,  1575  Eye  St.  NW.,  Washington,  DC  20005. 

Micro  Flo  Co.,  P.O.  Box  5948.  Lakeland,  FL  33807. 


in.  Existing  Stocks  ProTisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registrations. 
Dated:  November  3, 1993. 

Daniel  M.  Barolo. 

Acting  Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  93-27992  Filed  11-16-93;  8:45  ami 
BRUNO  cooe 


(OPP-1S0905;  FRL-4739-1] 

Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  15  States  as  listed  below 
and  one  to  the  United  States  Department 
of  Agricultiire.  There  were  also  10  crisis 
exemptions  initiated  by  various  States. 
These  exemptions,  issued  during  the 
months  of  January  through  August  1993. 
are  subject  to  application  and  timing 
restrictions  and  reporting  requirements 


designed  to  protect  the  environment  to 
the  maximum  extent  possible.  EPA  has 
denied  specific  exemption  requests  from 
the  North  Dakota  and  Texas 
Departments  of  Agriculture  and  one 
public  health  exemption  6t>m  the 
Alaska  Department  of  Environmental 
Conservation.  Information  on  these 
restrictions  is  available  bom  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  e^ctive  date. 
FOR  FURmER  MFORMATKM  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  #1.  2800  Jefierson  Davis 
Highway.  Arlington.  VA,  (703-308- 
8417). 

SUPPLEMENTARY  MFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arizona  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  broccoli, 
cauliflower,  and  head  lettuce  to  control 
the  sweet  potato  whitefly;  August  5. 
1993,  to  May  15  .1994.  (Andrea  Beard) 

2.  Arizona  Department  of  Agriculture 
for  the  use  of  avermectin  on  head 
lettuce  to  control  leafininers;  July  27, 
1993.  to  July  26. 1994.  (Larry  Fried) 

3.  Arizona  Department  of  Agriculture 
for  the  use  of  avermectin  on  melons  to 


control  leafininers;  July  30, 1993,  to  July 
28. 1994.  (Larry  Fried) 

4.  Arizona  Department  of  Agricultiue 
for  the  use  of  imidacloprid  on  broccoli, 
cauliflower,  cabbage,  and  head  lettuce 
to  control  the  sweet  potato  whitefly; 
August  5. 1993,  to  May  15. 1994.  A 
notice  published  in  the  Federal  Register 
of  July  28, 1993  (58  FR  40424),  and  no 
comments  were  received.  The 
exemption  was  issued  because  EPA 
determined  that  an  urgent,  nonroutine 
situation  exists,  and  growers  could 
suffer  significant  losses.  This  chemical 
is  systemic  and  is  to  be  used  at  or  near 
planting  only,  to  protect  the  germinating 
seedlings.  (Andrea  Beard) 

5.  Arkansas  State  Plant  Board  for  the 
use  of  fomesafan  on  snap  beans  to 
control  momingglory  and  pigweed  spp.; 
June  10, 1993,  to  Septembw  5. 1993. 
(Larry  Fried) 

6.  California  Environmental 
Protection  Agency  for  the  use  of 
bifsnthrin  on  broccoli,  cauliflower, 
cabbage,  rapini.  and  head  lettuce  to 
control  the  sweet  potato  whitefly: 
August  17, 1993.  to  April  30. 1994. 
(Andrea  Beard) 

7.  California  Environmental 
Protection  Agency  for  the  use  of 
imidacloprid  on  broccoli,  cauhflower. 
cabbage,  rapini,  and  head/leaf  lettuce  to 
control  the  sweet  potato  whitefly; 
August  20. 1993.  to  December  31. 1993. 
(Andrea  Beard) 

8.  CaUfomia  Environmental 
Protection  Agency  for  the  use  of 
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avermectin  on  pears  to  control  two- 
spotted  spider  mites:  May  7. 1993,  to 
September  15, 1993.  California  had 
initiated  a  crisis  exemption  for  this  use. 
(Larry  Fried) 

9.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  tomatoes  to  control 
leafminers;  July  15. 1993,  to  July  14, 
1994.  (Larry  Fried) 

10.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  peppers  to  control 
leahniners;  July  30, 1993,  to  July  29. 
1994.  (Larry  Fried) 

11.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  celery  to  control 
leafminers;  April  7,  1993,  to  April  6, 
1994.  (Larry  Fried) 

12.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  strawberries  to  control 
two-spotted  spider  mites;  March  26, 

1993,  to  March  25. 1994.  (Larry  Fried) 

13.  Cahfomia  Environmental 
Protection  Agency  for  the  use  of 
avermectin  on  head  lettuce  to  control 
leafminers;  July  27, 1993.  to  July  26. 

1994.  (Larry  Fried) 

14.  California  Environmental 
Protection  Agency  for  the  use  of 
bayleton  on  peppers  to  control  powdery 
mildew;  April  19, 1993.  to  November  1. 
1993.  (Larry  Fried) 

15.  Colorado  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
com  to  control  mites;  August  25, 1993, 
to  August  31, 1993.  Colorado  had 
initiated  a  crisis  exemption  for  this  use. 
(Andrea  Beard) 

16.  Idaho  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
control  spider  mites  and  pear  psylla; 
May  7. 1993.  to  August  30, 1993.  (Larry 
Fried) 

17.  Idaho  Department  of  Agriculture 
for  the  use  of  avermectin  on  hops  to 
control  spider  mites;  May  14, 1993,  to 
September  20,  1993.  (Larry  Fried) 

18.  Idaho  Department  oi  Agriculture 
for  the  use  of  pirimicarb  on  seed  alfalfa 
to  control  alfalfa  aphids  and  blue 
aphids;  June  18. 1993.  to  August  31. 
1993.  (Larry  Fried) 

19.  Illinois  Department  of  Agriculture 
for  the  use  of  fomesafen  on  snap  beans 
to  control  puncturevine;  July  13, 1993, 
to  September  1, 1993.  (Larry  Fried) 

20.  Michigan  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  control  spider  mites  and  pear 
psylla;  May  7, 1993.  to  September  30, 
1993.  (Larry  Fried) 

21.  Minnesota  Department  of 
Agriculture  for  the  use  of  2,4-D  on  wild 
rice  to  control  common  water  plantain; 
June  9, 1993,  to  July  31, 1993.  (Larry 
Fried) 


22.  Nevada  Department  of  Agricuhiire 
for  the  use  of  pirimicarb  on  seed  alfalfa 
to  control  alfalfa  aphids  and  blue 
aphids;  June  18, 1993,  to  August  31, 
1993.  (Larry  Fried) 

23.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  fomesafen  on  snap  and  dry  beans  to 
control  broadleaf  weeds:  August  13, 
1993,  to  August  31, 1993.  New  York  had 
initiated  a  crisis  exemption  for  this  use. 
(Larry  Fried) 

24.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  avermectin  on  pears  to  control  spider 
mites  and  psylla:  May  17, 1993,  to 
September  30, 1993.  (Larry  Fried) 

25.  Oregon  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
control  spider  mites  and  psylla;  May  7, 
1993,  to  August  30, 1993.  (Larry  Fried) 

26.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on 
blackberries  to  control  primocanes; 
April  19, 1993,  to  July  31, 1993.  (Larry 
Fried) 

27.  Oregon  Department  of  Agriculture 
for  the  use  of  avermectin  on  hops  to 
control  spider  mites;  May  14, 1993,  to 
September  20, 1993.  (Larry  Fried) 

28.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  grasses 
grown  for  seed  to  control  various  weeds, 
grasses,  and  volunteer  crop  seedlings; 
August  26, 1993,  to  January  15, 1994. 
(Larry  Fried) 

29.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  raspberries 
to  control  primocanes;  April  19, 1993,  to 
May  15, 1993.  Oregon  had  initiated  a 
crisis  exemption  for  this  use.  (Larry 
Fried) 

30.  Oregon  Department  of  Agriculture 
for  the  use  of  pirimicarb  on  seed  alfalfa 
to  control  alfalfa  aphids  and  blue 
aphids;  June  18, 1993,  to  August  31, 
1993.  (Larry  Fried) 

31.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  control  spider  mites  and  psylla; 
May  7, 1993,  to  September  30, 1993. 
(Larry  Fried) 

32.  Texas  Department  of  Agriculture 
for  the  use  of  cyfluthrin  on  sugarcane  to 
control  Mexican  rice  borers;  August  13, 
1993.  to  September  30, 1993.  (Libby 
Pemberton) 

33.  Texas  Department  of  Agriculture 
for  the  use  of  avermectin  on  bell,  chili, 
and  jalapeno  peppers  to  control  broad 
mites;  January  27, 1993,  to  October  13, 
1993.  Texas  had  initiated  a  crisis 
exemption  for  this  use.  (Larry  Fried) 

34.  Utah  Department  of  Agriculture 
for  the  use  of  avermectin  on  pears  to 
control  spider  mites  and  psylla;  May  7, 
1993,  to  September  1, 1993.  (Larry 
Fried) 


35.  Washington  Department  of 
Agriculture  for  the  use  of  avermectin  on 
pears  to  Control  pear  psylla;  May  7, 
1993,  to  September  1, 1993.  (Larry 
Fried) 

36.  Washington  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  rhubarb  to  control  Ramularia  leaf 
and  stalk  spot;  August  17, 1993,  to 
September  15, 1993.  Washington  had 
initiated  a  crisis  exemption  for  this  use. 
(Susan  Stanton) 

37.  Washington  Department  of 
Agriculture  for  the  use  of  avermectin  on 
hops  to  control  spider  mites;  May  14, 
1993,  to  September  20, 1993.  (Larry 
Fried) 

38.  Washington  Department  of 
Agriculture  for  the  use  of  oxyfluorfen  on 
raspberries  to  control  primocanes:  April 
19,  1993.  to  June  1, 1993.  Washington 
had  initiated  a  crisis  exemption  for  this 
use.  (Larry  Fried) 

39.  Washington  E)epartment  of 
Agriculture  for  the  use  of  pirimicarb  on 
seed  alfalfa  to  control  alfalfa  aphids  and 
blue  aphids:  June  18, 1993,  to  August 
31, 1993.  (Larry  Fried) 

40.  United  States  Department  of 
Agriculture  for  the  use  of  brodifacoura 
and  bromethalin  on  Rose  Island,  Rose 
Atoll  National  Wildlife  Refuge  to 
control  the  Polynesian  rat;  April  19, 
1993,  to  April  18, 1994.  (Larry  Fried) 

Crisis  exemptions  were  initiated  by 
the: 

1.  California  Environmental 
Protection  Agency  on  May  20, 1993,  for 
the  use  of  avermectin  on  pears  to 
control  two  spotted  spider  mites.  This 
program  has  ended.  (Larry  Fried) 

2.  Idaho  Department  of^Agriculture  on 
August  27. 1993,  for  the  use  of  paraquat 
on  dry  peas  and  lentils  to  control  weeds. 
This  program  has  ended.  (Susan 
Stanton) 

3.  Idaho  Department  of  Agriculture  on 
July  30, 1993,  for  the  use  of  chlorpyrifos 
on  hops  to  control  hop  aphids.  This 
program  has  ended.  (Andrea  Beard) 

4.  Minnesota  Department  of 
Agriculture  on  August  3, 1993,  for  the 
use  of  metalaxyl  on  potatoes  to  control 
late  blight.  This  program  has  ended. 
(Susan  Stanton) 

5.  Nebraska  Department  of 
Agriculture  on  July  24. 1993,  for  the  use 
of  propiconazole  on  com  to  control 
fungal  diseases.  This  program  has 
ended.  (Andrea  Beard) 

6.  North  Dakota  Department  of 
Agriculture  on  August  4, 1993,  for  the 
use  of  metalaxyl  on  potatoes  to  control 
late  blight.  This  program  has  ended. 
(Susan  Stanton] 

7.  Texas  Department  of  Agriculture  on 
June  3, 1993,  for  the  use  of  avermectin 
on  melons  to  control  leahniners.  This 
program  has  ended.  (Larry  Fried) 
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8.  Virginia  Department  of  Agriculture 
and  Consumers  Services  on  August  18. 
1993,  for  the  use  of  bifenthrin  on 

Cnuts  to  control  mites.  This  program 
ended.  (Andrea  Beard) 

9.  Washington  Department  of 
Agriculture  on  August  27. 1993.  for  the 
use  of  paraquat  on  dry  peas  and  lentils 
to  control  weeds.  This  program  has 
ended.  (Susan  Stanton) 

10.  Washington  Department  of 
Agriculture  on  April  30, 1993,  for  the 
use  of  avermectin  on  pears  to  control 
pear  psyila.  This  program  has  ended. 
(Larry  Fried) 

EPA  has  denied  specific  exemption 
requests  from  the: 

1.  North  Dakota  Department  of 
Agriculture  for  the  use  of  mancozeb  on 
sunflowers  to  control  rust.  The  Agency 
denied  the  exemption  because  an 
emergency  condition  does  not  exist.  It 
cannot  be  determined  that  an  economic 
loss  will  result  without  the  use  of 
mancozeb.  (Margarita  CoUantes) 

2.  Texas  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  leucaena 
leucocephala  to  control  various  weed 
species.  The  specific  exemption  was 
denied  based  on  the  determination  that 
an  emergency  condition  did  not  exist. 
The  section  18  crisis  exemption  issued 
April  8, 1993,  for  this  chemical  was 
revoked.  (Larry  Fried) 

3.  Texas  Department  of  Agriculture 
for  the  use  of  metolachlor  on  leucaena 
leucocephala  to  control  various  weed 
species.  The  Agency  determined  that  an 
emergency  condition  does  not  exist.  In 
addition,  the  Agency  believes  that  the 
section  18  process  is  not  the  appropriate 
mechanism  for  EPA  to  make  pesticides 
available  to  control  routine  pest 
problems  on  new  crops.  The  crisis 


exemption  declared  by  Texas  was 
revoked.  (Larry  Fried) 

EPA  denied  a  public  health 
exemption  on  August  12. 1993.  from  the 
Alaska  Department  of  Environmental 
Conservation  for  the  use  of  capsaicin 
products  to  repel  wild  bear  and  moose. 
June  28. 1993.  EPA  issued  a 
memorandum  announcing  the 
implementation  of  two-part  strategy 
concerning  the  unregistered  use  of  bear 
repellents  which  includes  a  provision  to 
excercise  enforcement  discretion  and 
defer  taking  additional  actions  against 
these  types  of  products  for  a  1-year 
period.  Because  of  the  enforcement 
discretion,  the  requested  products  are 
available  for  use  and  an  emergency 
condition  does  not  exist.  (Susan 
Stanton) 

Authority:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated.  October  25, 1993. 
Daniel  M.  Barolo. 

Acting  Dinctor.  Office  of  Pesticide  Programs. 

[FR  Doc.  93-27993  Filed  11-16-93:8:45  am) 
HUJNOCOOC 


SumiARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 
DATC8:  Unless  a  request  is  withdrawn  by 
February  15, 1994,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  MF0RMA7KM  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703) 
305-5761. 

SUPPLEMENTARY  MFORMATKM: 


[OPP-66186;FRL  4739-3] 

Notic*  of  Receipt  of  Requ««t«  to 
Voluntarily  Cancal  Carlain  PeaUclda 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  56 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  i.  —  Registratkdns  with  Pending  Requests  for  Cancellation 


Registration  No. 


000004-00126 


000004-00303 
000070-00117 


000100  IA-91-0004 

000100  MS-92-0004 

000100  NJ-91-0005 

000100  PA-91-0002 

000100  UT-91-0002 

000230-00073 

000270-00181 

000279-02234 


Product  Name 


Bonide  Flower-Vegetabie  4-ln-1  Spray 


Zinc  PtK>sphide  Bait 

Kill-Ko  New  Improved  Roach  and  Ant 
Killer 


Beacon  Hert>tcide 

Beacon  Hert>iclde 

Larvadex2SL 

Larvadex  2SL 

Larvadex2SL 

CDB  Clearon  Detergent  Sanitizer 

Fly  Stop  Sticky  Fly  Trap 

Niagara  FertMmi  7-G-3  Dust 


Chemical  Name 


Methoxychlor  (2.2-t)is(p-methoxypheny1)- 1,1,1  -trtehloroethane) 
2,4-Dlnitr^6-octyr  phenyl  crotonate.  2,6-dinitro-4-octyl*  phi»f>yl  crotonafe 


O.O-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccirwte 
Zinc  phosphide 

o-lsopropoxyphenyl  melhylcart>amata 
2,2-Olchiorovlnyl  dimethyl  phosphate 

Methyl  2-nin4,6-bts(difluofometh0Ky)-2-pyrim»dinylamirxx»rt)Ooy1amir>06ulfo 
Melhyl2-{nn4,6-bis(dffHjOforne1hoxy)-2-pyrirnid»r>ylamir>oca(t)onylam«fK)eurto 
A^Cydopropyl-l  ,3.5-tria2lne-2.4,6-triamine 
AWJydopfopyl-l  ,3,5-tiiazine-2,4.6-triamlne 
AWJydopropyl-l  ,3.5-tria2ir>e-2,4,6-triamlne 
Sodium  dichlorolsocyanurate  dihydrate 
(2)-9-Trlcoseoe 
Ferric  dimethyWithiocarbarTjata 

O.aOtmethyl  S-((4s>KO-1,2,3-ben20tria2io-3(4W)-yl)methyl) 

phosphorodjthioate  -^     >  i  r 
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Table  1.  —  REGisTnATiONS  wrm  Penoinq  Requests  for  Cancellation— Continued 


Regtstreflon  No. 


000279  MT-84-0004 

000279  MT-84-0000 

00C6 75-00151 

000935-00035 
000835-00043 
000935-00044 
000835-00046 
000935-00049 
000835-00051 
000935-00052 
000935-00053 
000935-00056 
000935-00060 

001258-00745 
00125»-00897 

001256-00696 

00162»-00016 


Product  Nam* 


OriMlhoat*  267  Systemic  InMclickto 
OinMtftoal*  267  Systemic  InMclcide 
Oxford  KXz-M 

ACL-50 

SPA-60  CNoflrwIng  Qranutes 

SPA-80  Chiorlnaling  Tablet  12 

Shielded  Shock  GwHies 

MWWS  60  Wash  and  Surface  Santtizer 

MAWS  60  Add  W«ah  SanHizer 

MAS  60  AAcaBne  SwiMzer 

MOS  60  Detergent  San^Jzer 

MFOS  60  Fabric  and  Diaper  SanWzer 

Convart-A-Oor  Breminating  Granules 

OUn  Pool  Chloflne 

Oln  HTW  Brand  Plus  Two  Pod  Chlortne 
Concentrate 

MTH  Brand  Hold  Pool  Chloilne  Con- 


002139  AZ-69-0009 

003640-00061 
003876-00136 
006284-00036 

007616-00054 
007679-00023 
009157-00033 
00942^-00002 

010163-00025 

010163-00066 

010182  AZ-91-0009 

010182  R.-91-0005 

010182  MS-87-0006 

010428-00016 

011649-00015 

011715-00211 

034571-00007 
037982-00004 

037982-00006 

037982-00019 
037982-00022 
037982-00023 


Weevf-Ode  Toxt-Fbg  Fogging  Spray 


CarzoISP 

Sanftergent  Mar((  X 

Batz  SHmidde  C-58P 

CPCAIgazine 

Kem-Tek  Algy-Cop 

Amarksn  Brand  NkxXIne  SuKate 

Sun  Fast  Tabs 

Welgk:kje  Cleaner 

ProUl  MatHtWon  CryoOta  4.50  Dust 

PkM  MataMon^^yoMe  6^  Oust 

Stauffar  Eptam  10.6  Grarxiies 
Gramoxone  Extra  Hert)icide 
Gramoxone  Super  Hert>k:ide 
Chk)r-San  16 

Avttrol  FC  Com  Chop8-99s 
Famam  No-Gnaw 

BetzEntec346 

Pure  -  CNor  Jumbo  100  Swimirtng  Pool 
CNorinating  Tabia 

Pure-Chtor  SwfcnmJng  Pool  CNortnattng 
Tablets 

Spachtor  CNortnatlng  Granules 

Afl  Purs  Dry  Aigaeckje 

AH  Pure  Chkxinating  Granules 


Cbemk»INama 


aO-Dknethyt  S-((maftyteaitamoyt)met»yOpboephoro<itMurta 
a(>Olmai^<S<(malhy«OB>tamoy()n)e(fiyl)phoephorodmoeia 

o4sopraMMyphanyl  malhytearbamala 
AWctyl  Wcyclohsplsna  dtearboxknida 

ryfwmWWm 

Potassium  dchtoro-v-tilazlnetflone 

Sodkjm  dcNofo-tf^riazlnatrlone 

Tfichio)o-*«4azlnetfk)na 

Sodkvn  dkMofo-a-trlazlnelrlone 

Sodkm  dkMoro-a-trtazlnetrione 

Sodhm  dkiilofD-««azktaMona 

Sodkjm  dtehtoreisocyanurats  dihydrata 

Sodkjmdk:tiloro-»-lita2tneti1one 

Sodkjm  dteh»o»D-»-ti1azlneti1ona 

Sodkjm  bramida 

Sodkjm  dtehioroisocyanurate  dihydrata 

Potassium  dichloio-»«lazlnetriona 
Sodium  dichloro-9-trlazfnetrione 

Sodbm  dteNoro-Mrkzinetriona 

MetwxycWor  (2.2-blsOMnelhoxyphenyl)-l.l.i.«cNoroet»ana) 
0,&Oimethyl  phoephorodttitoate  of  dtothyl  marcaptoauodnata 
(Butytearbltyl)(6-propylpiperony))  ether  80%  and  relalad  cortpounds  20% 
Pyrelhrlna 

m-(((0ime(hyiamino)methy«ene)amino)phenyl-/V4nai>ylc«bam«la.       hydro- 
chtoride 

Sodkim  dk:hk>ro-»-triaz)neti1one 

Tr1chioro-a-tr1a2lnetrk)na 

2-Chk)ro-4,6-bi8(ethylamino)-»^riazine 

Copper  (from  trtethanolamina  con^x)   ~' 

Nkx)tine 

Ti(cNon>-»^rtazine(rione 

Sodkjm  matasilka>ta 
Sodkjm  hydroxkje 

O^Oimethyl  phosphorodNhkMrta  of  dwihyl  meruptosucdnals 
CryoMa 

aOOknethyt  phosphorodNhkMla  of  diethyl  mercaptosucdnata 
CiyoMa 

S-Etttyt  d^xopyllhkxaibamata 

1.r-0imelhyM.4'-blpyrkSnium  dUdrioMm 

1 .1'-0imaihyM,4'-blpyfk«nkjm  dichk)«kje 

Sodkjm  dkhtoroisocyanurate  dihydrate 

4-Aminopyr1dkM 

Benzyl  diethyl  ((2,6-xylylcarbamoyl)methyn  ammonkjmbanzoate 

EsaenMoils 

Thymol 

Sodkjm  dk:hk>ro-a-trtazineMona 
Trichtoro-a-trlazinetrkyw 


Trtehkxo-a-triazinetrione 
Sodkjra  dfchkxo-a-trlaztowtriona 
TtlcNoro-a-triazinetilona 
Sodium  dkMoro-e-triazinetrfcxne 
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Registration  No. 


TABLE  1  ■  -  REGISTRATIONS  WITH  PENDING  REQUESTS  FOR  CANCEUATIOf+-Continued 


043680-00009 
04530»-0000e 
045309-00015 
045309-00022 
045309-00023 
04530»-00024 


Product  Name 


C-960 

Aqua  Clear  Hydro  Tabs 
Aqua  Clear  Mini  Ri^  Tabs 
Aqua  Clear  Econo-Gran 
Aqua  Cleaf  Trt-Qran 
Aqua  Clear  Tri-Shock 


Chemical  Name 


Sodium  dichioroisocyanuraie  dihydrate 

Trichioro-e-trtazinetrlone 

Trtchioro-e-trtazinetrk)ne     > 

Trtchioro-e^ilazlnetrlone 

Trichioro-e-triazlnetrfcxie 

Tftehloro-»trlazlnetrtone 


'''^BLE  2.  —  REGISTRANTS  REQUESTING  VOLUNTARY  CANCELLATION 


EPA 
Com- 
pany Na 


000004 

000070 

000100 

000230 

000270 

000279 

000875 

000935 

001258 

001629 

002139 

003640 

003876 

006284 

007616 

007679 

009157 

009429 

010163 

010182 

010428 

011648 

011715 

034571 

037982 

043680 

045309 


Company  Name  and  Address 


BonkJe  Products  Inc..  2  Wurz  Ave..  Yorttvllle.  NY  13495. 

Wilbur-Ellis  Co.,  Box  16458.  Fresno,  CA  93755. 

Oba-Gelfly  Corp..  Box  18300,  Greensboro,  NC  27419. 

OHn  Corp..  CDB  Products,  120  Long  Ridge  Rd.,  Stamftyd,  CT  06904. 

Famam  Companies  Inc.,  301  W.  Osbom  Rd.  Phoenix.  AZ  85013. 

FMC  Corp.,  ACQ  Speciality  Products,  1735  Market  Street  Philadelphia,  PA  19103. 

DIversey  Corp.,  12025  Tech  Center  Dr..  Uvonia.  Ml  48150. 

Occklental  Chemical  Corp.,  Devek)pment  Center.  V-81.  Box  344,  Niagara  Falls.  NY  14302. 

Oin  Corp..  Box  586,  Cheshire.  CT  06410. 

McShares,  Inc..  Box  1460,  Saflna.  KS  67402. 

Nor-Am  Chemical  Co,  Little  Fails  Centre  One.  271 1  Centervllie  Rd,  WHmingtbn,  OE  19808. 

Steams  Packaging  Corp.,  Box  3216,  Madison,  Wl  53704. 

Betz  Laboratories,  Inc..  4636  Somerton  Rd..  Trevoee,  PA  19053. 

Rtehey  Industries,  Inc.,  Box  928.  Medina.  OH  44258. 

Cham  Lab  Products  Inc.,  5160  E.  Airport  Dr..  Ontario,  CA  91761. 

American  Brand  Chemteal  Co.,  Box  4,  Bonham,  TX  75418. 

Morgan  Gailacher  Inc..  8707  MiHergrove  Dr..  Santa  Fe.  CA  90670. 

Cotey  Chemteal  Co..  1939  Ave..  H..  Lubbock.  TX  79404. 

Gowan  Co.  Box  5569.  Yuma,  AZ  85366. 

Zeneca  Inc..  Zeneca  Ag  Products.  New  Murphy  Rd.  &  Concord  Pike  Box  751.  Wilmington.  DE  19897. 

Wesmar  Co.,  Inc..  1451  NW  46th.  Seattle.  WA  98107. 

Avitrol  Corp.,  7644  E.  46lh  Street,  Tulsa.  OK  74145. 

Speer  Products  Inc..  Box  18993.  Memphis.  TN  38181. 

Betz  Entec  Inc..  508  Prudential  Rd..  Horsham.  PA  19044. 

All-Pure  Chemteal  Co.  26700  S.  Banta  Rd  -  Box  268.  Tracy.  CA  95376. 

Weas  Engineering  Inc..  Box  816.  Camiel.  IN  46032. 

Aqua  Clear  Industries  Inc..  Box  5430.  Albany,  NY  12205. 
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III.  LoM  of  Active  Ingndieiita 

Unless  these  requests  for  cancellation 
are  withdrawn,  one  |>esticide  active 
ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  pesticidal  use 
are  encouraged  to  work  directly  with  the 
registrants  to  explore  the  possibility  of 
their  withdrawing  the  request  for 
cancellation.  This  active  ingredient  is 
listed  in  the  following  Table  3,  with  the 
EPA  Company  Number  of  the  registrant: 

Table  3.  —  Acttve  Ingredjents 
WHICH  WOULD  Disappear  as  a  Re- 
sult OF  Registrants'  Requests 
TO  Cancel 


CAS  No. 

Chemical  Name 

EPA 
Com- 
pany No. 

3734-33-6 

Benzyl  dielhyl((2,6- 
xy1ylcart>amoy- 
I)met^y1)  ammo- 
nium t)eo2oate 

011715 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  )ames  A. 
HoUins,  at  the  address  given  above, 
postmarked  before  February  15, 1994. 
This  written  withdrawal  of  the  request 
for  canceTIation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice. 

If  the  product(s)  have  been  subject  to 
a  previous  cancellation  action,  the 
efliective  date  of  cancellation  and  all 
other  provisions  of  any  earlier 
cancellatioi  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
rfcgistrant  to  sell  or  distribute  existing 
sUxks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
pohcy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26. 1991.  Exceptions 
to  this. general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 


disposition  dates  will  be  given  In  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

list  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  8, 1993. 

Douglu  D.  Campt, 

DinctoT,  Ofpce  ofPwsticide  Programs. 

(FR  Doc.  93-28286  Filed  11-16-93,  8:45  am] 
WLUNficooc  UM  m  r 

[OPP-180M7;  FRL  4742-«I 

Receipt  of  AppHcation  for  Emergency 
Exemption  to  use  Imldacioprfd; 
Solicitation  of  Public  CommenI 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  "Applicant")  to  use  the  pesticide 
imidacloprid  (CAS  105827-78-9)  to 
treat  up  to  50,000  acres  of  tomatoes  to 
control  the  sweet  potato  whitefly 
Bemesia  tabaci.  The  Applicant  proposes 
the  use  of  a  new  chemical;  therefore,  in 
accordance  with  40  CFR  186.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  December  2, 1993. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identiRcation 
notation  "OPP-180907,"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 


Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmentiil 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  pereon,  bring 
comments  to:  Rm.  1132.  Crystal  Mall  «2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  purauant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  «2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
ht>m  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
HM  further  information  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington,  VA,  703-308-6791. 
8Uf>Pi£MENTARY  MfORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imidacloprid 
on  tomatoes  to  control  the  sweet  potato 
whitefly  (SPWF).  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  SPWF  was  discovered  in  Florida 
in  1900,  and  has  been  a  pest  in  the 
"desert-cropping  systems"  in  California 
and  Arizona  for  some  time.  It  is 
common  on  many  wild  and  cultivated 
crops  such  as  tomatoes,  cotton, 
cucurbits  and  solanaceae.  The 
Applicant  states  that  the  SPWF  first 
caused  economic  impacts  in  Florida  in 
1987,  and  since  then,  its  impacts  have 
rapidly  expanded  over  the  total 
production  area.  The  SPWF  causes 
direct  damage  to  the  tomato  plant 
through  its  feeding  activity  and  the 
production  of  honeydew  which 
enhances  sooty  mold  development.  The 
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SPWF  i$  also  considered  responsible  for 
the  introduction  and  distribution  of  at 
least  one  geminivirus  {which  can  lead  to 
extreme  yield  losses),  and  also  causes  a 
physiological  disorder  resulting  in 
irregular  ripening  of  fruit.  The 
Applicant  claims  that  adequate  control 
of  the  SPWF  is  not  being  achieved  with 
the  cuirentlv  registered  compounds. 

Along  with  this  request,  the  Applicant 
has  also  requested  a  specific  exemption 
for  use  of  a  different  chemical 
(fenpropathrin)  on  tomatoes,  also  for 
control  of  the  SPWF.  The  AppHcant 
justifies  requests  for  two  chemicals,  by 
stating  that  the  imidacloprid  would  be 
applied  at  or  near  transplanting,  as  a 
soil-incorporated  treatment;  since 
imidacloprid  is  a  systemic,  it  would  be 
taken  up  by  the  small  tomato 
transplants,  and  protect  them  from 
SPWF  feeding  during  this  early  stage  of 
development.  The  Applicant  states  that 
fenpropathrin,  being  non-systemic,  is 
only  of  use  as  a  foliar  spray,  which  is 
of  little  value  during  the  early  phase  of 
development,  as  there  is  limited  leaf 
area  at  that  tinw.  Thus  the  Applicant 
proposes  that  use  of  fenpropathrin  be 
allowed  later  in  the  crop  season,  as  a 
foliar  treatment,  to  maintain  season-long 
control.  The  Applicant  indicates  that 
imidacloprid  would  not  be  of  use  as 
both  a  soil  treatment  and  a  foliar  spray, 
because  its  mode  of  action  is  such  that 
resistance  development  is  a  concern. 
The  Registrant  of  imidacloprid  will  not 
support  the  use  of  this  chemical  further 
into  the  growing  season  for  this  reason. 
The  Applicant  claims  that  without 
control  of  the  SPWF.  individual  fields 
could  experience  100  percent  yield  loss. 
Yield  losses  due  to  geminivirus  can  be 
25  to  70  percent;  irregular  ripening  can 
reduce  yields  by  36  to  100  percent;  and 
direct  feeding  losses  can  be  as  much  as 
10  to  15  percent. 

The  Applicant  proposes  to  apply 
imidacloprid  at  a  maximum  rate  of  0.25 
pound  (dry)  active  ingredient  (16  fluid 
ounces  of  product)  per  acre  with  a 
maximum  of  one  application  per  crop 
season  on  a  total  of  50.000  acres  of 
tomatoes.  It  is  possible  to  produce  two 
tomato  crops  per  calendar  year  on  a 
given  acre,  and  therefore,  the  acreage 
could  potentially  receive  two 
applications  of  imidacloprid  per 
calendar  year.  Therefore,  use  under  this 
exemption  could  potentially  amount  to 
a  maximum  total  of  25,000  pounds  of 
active  ingredient,  or  12.500  gallons  of 
product.  This  is  the  first  time  that  the 
Applicant  has  applied  for  the  use  of 
imidacloprid  on  tomatoes.  However,  the 
Applicant  requested,  and  was  granted, 
specific  exemptions  iat  the  use  of 
fenpropathrin  for  SPWF  control  in 
tomatoes  for  the  past  2  years  (this  is  the 


third  consecutive  year  for  this  request 
for  fenpropathrin).  This  notice  does  not 
constitute  a  decision  by  EPA  on  the 
application  itself.  The  regulations 
governing  section  18  require  publication 
of  a  notice  of  receipt  of  an  application 
for  a  specific  exemption  proposing  use 
of  a  new  chemical  (i.e.,  an  active 
ingredient  not  contained  in  any 
currently  registered  pesticide).  Such 
notice  provides  for  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Services. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dated:  November  4, 1993. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-27988  Filed  11-16-93;  8:45  ami 
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[FF«.-4«02-21 

Greenback  Industries,  Inc.,  Site, 
Greenback,  TN;  Proposed  Settlement 

agency:  Environmental  Protection 
Agency. 

ACmON:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended  42 
U.S.C.  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Greenback  Industries  Site.  Greenback. 
Tennessee,  with  Handy  and  Harman. 
parent  firm  of  Greenback  Industries. 
EPA  wall  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  Is  inappropriate.' 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall.  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  Region.  IV.  345  Courtland 
Street.  NE.,  Atlanta,  Georgia  30365, 
404-347-5059. 


Written  comments  must  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 

Dated:  November  5. 1993. 
Richard  D.  Green, 

Acting  Director.  Waste  Management  Division. 
(FR  Doc.  93-28282  FUed  11-16-93;  8:45  ami 
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[FRL-4802-31 

Sapp  Battery  Company  Site:  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 


SUMMARY:  Under  section  122  (g)  and  (h) 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  a*  amended  42 
U.S.C.  9601  et.  seq..  the  Environm^ital 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Sapp  Battery  Company  Site,  Cottondale, 
Florida  with  the  following  Potentially 
Responsible  Parties: 

Alabama  Power  Company 
Atlanta  Metal  Company,  Inc. 
Pete  Bates  #1  Auto  Parts 
Dekalb  County,  Georgia 
Falk  Steel  &  Metals  Company 
Ralph  Heath 
James  Auto  Parts 
Mills  Auto  Parts 

Mobile  Power  &  Brake  Equipment- 
Company  Inc. 
Mobile  Electric  Garage  Inc. 
National  Automotive  Parts  Assoc. 
Estate  of  Joseph  Treadwell 
Curt  Miller  Oil  Company 

EPA  will  consider  public  comments 
on  the  proposed  settlements  for  thirty 
(30)  days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlements  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlements  are  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  De  Minimis  settlements  are 
available  from:  Ms.  Carolyn  McCall, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S.  EPA.  Region 
IV.  345  Courtland  Street,  NE..  Atlanta. 
Georgia  30365.  404/347-5059. 

Written  comments  must  be  submitted 
to  the  person  above  within  30  days  from 
the  date  of  publication. 

Dated:  November  14, 1993. 
Richard  D.  Green, 

Acting  Directa;  Waste  Management  Division. 
(FR  Doc.  93-28281  Filed  11-16-93;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIIA-097-Ofl] 

lllinola;  Amendment  to  Notice  of  ■ 
Major  Disaster  Declaration 

AQOtCY:  Federal  Emergency 
Management  Agency  (PEMA). 
ACnON:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-g97-DR),  dated  July  9, 
and  related  determinations. 
EFFECTIVE  DATE:  November  5. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro^«ms,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFORMATKW:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the'authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148. 1  hereby  appoint  David 
Skarosi  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Walter  Pierson  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

lunet  L  Witt, 

Director. 

|FR  Doc.  93-28206  Filed  11-16-93;  8:45  am) 

MUMQ  cooe  t7i»-oa-M 

[FEMA-096-DR] 

Iowa;  Amendment  to  Notica  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
{FEMA-996-DR),  dated  July  9.  and 
related  determinations. 

EFFECTIVE  DATE:  November  5, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Projp^ms,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Edward 


Thomas  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Richard  A.  Buck  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Auittance  No. 

83.516,  DiMstar  Auistance.) 

Jamm  L  Wilt. 

Diitctor. 

(FR  Doc  93-28207  Filed  11-16-93;  8:45  am] 
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[FEMA-1000-DR] 

Kanaaa;  AmaiKlmant  to  Notica  of  a 
Major  DIaaatar  Daclaratlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

StJMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-IOGO-DR),  dated  July 
22,  and  related  determinations. 
EFFECTIVE  DATE:  November  5, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  iS 

hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Charles 
Biggs  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  John  W.  McKay  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

famea  L  Witt, 

Direcfor. 

[FR  Doc.  93-28208  Piled  11-1&-93:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
[Petition  No*.  P87-93,  P88-03.  P89-93] 

Saiboard  Marina  Ud..  at  at.;  Petition 
for  Tamporary  Exemption  From 
Electronic  Tariff  Filing  Raquiramanta 

In  the  Matter  of  Petition  of  Seaboard 
Marine  Ltd.,  Petition  of  Distribution  Services 
Ltd.,  Petition  of  Tropical  Shipping  k 
Construction  Co.,  Ltd. 


Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  November  23, 1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  as  follows: 

P87-93 — ^Mr.  Jose  Concepcion,  Vice 
President.  Pricing,  Seaboard  Marine 
Ltd.,  1306  Port  Boulevard,  Dodge  Island, 
Florida  33132 

P88-93— David  P.  Street.  Esq., 
Galland,  Kharasch,  Morse  k  Garfinkle. 
PC,  1054  31st  Street,  NW..  Washington. 
DC  20007-4492 

P89-93— Paul  D.  Coleman,  Esq.. 
Hoppel,  Mayer  ft  Coleman,  1000 
Connecticut  Avenue,  NW.,  Washington, 
DC  20036 

Copies  of  the  petitions''are  available 
for  examination  at  the  Washington,  DC 
Office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street, 
NW.,  room  1046. 
loaaph  C  Polking, 
Secretary. 
(PR  Doc.  93-28192  Piled  11-16-93;  8:45  am) 

BHXINO  COOC  «7W-ei-« 


FEDERAL  RESERVE  SYSTEM 
Agency  Fonna  Undar  Ravlaw 

BACKGROUND:  Notice  is  hereby  given  of 
the  submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (title  44 
U.S.C.  chapter  35)  and  under  0MB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  part 
1320).  A  copy  of  the  proposed 
information  collection(s)  and  supporting 
documents  is  available  from  the  agency 
clearance  officer  listed  in  the  notice. 
Any  comments  on  the  proposal  should 
be  sent  to  the  agency  clearance  officer 
and  to  the  0MB  desk  officer  listed  in  the 
notice. 

DATES:  Comments  should  be  submitted 
on  or  before  November  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer:  Mary  M.  McLaughlin  (202- 
452-3829).  Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  For  the  hearing  impaired 
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only,  Telecommunications  Device  for     [Docket  B-0tl3] 
the  Deaf  (TDD).  Dorothea  Thompson 
(202-452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  DC  20551. 


Ol^  Desk  Officer.  Gary  Waxman  (202- 
395-3740).  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3208. 
Washington,  DC  20503. 

Request  finr  0MB  Approval  To  Extend, 
Without  Revision,  The  Following 
Report:;  I 

1.  Report  title:  Country  Exposure  Report 
for  U.S.  Branches  and  Agencies  of 
Foreign  Banks 

Agency  form  number:  FFIEC  019 

OMB  Docket  number:  7100-0213 

Frequency:  Quarterly 

Reporters:  U.S.  branches  and  agencies  of 
foreign  banks 

Annual  reporting  hours:  12,320 

Estimated  average  hours  per  response: 
10  hours 

Number  of  respondents:  308 
Small  businesses  are  not  affected. 
General  Description  of  Report 

This  information  collection  is 
mandatory  (12  U.S.C.  3105.  3108  for  the 
Board  of  Governors  of  the  Federal 
Reserve  System;  sections  7  and  10  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1817, 1820)  for  the  Federal 
Deposit  Insurance  Corporation;  and  the 
National  Bank  Act  (12  U.S.C.  161)  for 
the  Office  of  the  Comptroller  of  the 
Currency)  and  is  given  confidential 
treatment  (5  U.S.C  552(b)(8)). 

SUMMARY:  All  individual  U.S.  branches 
and  agencies  of  foreign  banks  that  have 
more  than  $30  million  in  direct  claims 
on  residents  of  foreign  countries  must 
file  the  FFIEC  019  report  quarterly. 
Currently,  all  respondents  report 
adjusted  exposure  amounts  to  the  five 
largest  countries  having  at  least  $5 
million  in  total  adjusted  exposure.  The 
proposed  revision  would  increase  the 
total  adjusted  exposure  reporting 
threshold  to  $?0  million.  The  data 
collected  are  used  to  monitor  the  extent 
to  which  such  branches  and  agencies 
are  pursuing  prudent  coimtry  risk 
diversification  policies  and  Umiting 
potential  liquidity  pressures. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  November  10, 1993. 
WtUiaa  W.  Wika, 
Secretary  of  the  Board. 
[PR  Doc.  93-28197  Filed  11-16-93;  8:45  ami 
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Federal  R»Mrv*  Bank  SarvicM 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
AcnoN:  Notice. 

SUMMAirr:  The  Board  has  approved  a 
Private  Sector  Adfustmeot  Factor 
(PSAF)  for  1994  of  $103.6  miUion.  as 
well  as  1994  fee  schedules  for  Federal 
Reserve  priced  services.  These  actions 
were  taken  in  acccHtlancs  with  the 
requirements  of  the  Monetary  Control 
Act  of  1980,  which  requires  that  fees  for 
Federal  Reserve  priced  services  be 
established  on  the  basis  of  all  direct  and 
indirect  costs,  including  the  PSAF.  The 
Board  also  has  approved  the  elimination 
of  the  blended  fee  option  that  is 
currently  offered  in  connection  with  the 
tiered  prices  used  for  some  check 
collection  products. 
DATES:  The  PSAF,  the  fee  schedules, 
and  the  elimination  of  the  blended  fee 
option  for  check  collection  products 
become  effective  January  3, 1994. 
FOR  FURTHER  V4F0RMATXM  CONTACT:  For 
questions  regarding  the  Private  Sector 
Adjiistment  Factor  Gwendolyn 
Mitchell.  Senior  Accounting  Analyst, 
(202/452-3841),  or  Gregory  Evans, 
Project  Leader,  (202/452-3945), 
Division  of  Reserve  Bank  Operations 
and  Pajonent  Systems;  for  questims 
regarding  fee  sdiedules:  Edith  Collis, 
Financial  Services  Analyst.  Check 
Payments  (202/452-3638).  Jack  Walton, 
Manager,  Automated  Clearing  House 
(202/452-2660),  Danell  Mak,  Financial 
Services  Analyst,  Funds  Transfer  (202/ 
452-3223),  Kirstin  Wells,  Assistant 
Financial  Services  Analyst,  Book  Entry 
(202/452-5871).  Kenneth  Buckley, 
Manager,  Information  Technology  (202/ 
452-3646),  Michael  Bermudez. 
Financial  Services  Analyst,  Fiscal 
Agency  k  Definitive  Securities  (202/ 
452-2216),  and  Ruth  Robinson,  Sraior 
Financial  Services  Analyst  Cash  (202/ 
452-3944),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems;  fro 
the  hearing  impaired  only: 
Telecommunication  Device  for  the  Deaf. 
Dorothea  Thompson  (202/452-3544). 
Copies  of  the  1994  fee  schedules  for 
dttack  collection,  automated  clearing 
house,  funds  transfer  and  net 
settlement,  book-entiy  securities, 
noncash  collection,  special  cash 
services,  and  electronic  connections  to 
the  Federal  Reserve  are  available  from 
the  Reserve  Banks. 

SUPPlfMENTARY  »4FORMATK>fC 

Private  Sector  Ad)ustment  Factor 

The  Board  approved  a  1994  Private 
Sector  Adjustment  Factor  (PSAF)  for 


Federal  Reserve  Bank  priced  services  of 
$103.6  million.  Tliis  amoimt  represents 
an  increase  of  $12.2  millioo  or  13.3 
peK»nt  over  the  PSAF  of  $91.4  million 
targeted  for  1993. 

As  required  by  the  Monetary  Conttol 
Act,  the  Fedwal  Reserve's  fee  schedule 
for  priced  services  includes  "taxes  that 
would  have  been  paid  and  the  retvun  on 
capital  that  woula  have  been  provided 
had  the  services  b^n  furnished  by  a 
private  business  firm."  These  imputed 
costs  are  based  on  data  developed  in 
part  from  a  model  comprised  of  the 
nation's  50  largest  (in  asset  size)  bank 
holding  companies  (BHCs). 

The  methodology  first  entails 
determining  the  value  of  Federal 
Reserve  assets  that  will  be  used  in 
producing  priced  services  during  the 
coming  year.  Short-term  assets  are 
assumed  to  be  finaiK^  by  short-term 
liabilities;  long-term  assets  are  assumed 
to  be  financed  by  a  combination  of  long- 
term  debt  and  equity  derived  from  the 
BHC  model  The  mix  of  long-term  debt 
and  equity  was  modified  slightly  to 
ensure  an  imputed  equity  to  asset  ratio 
of  4  percent  as  required  for  adequately 
capitalized  institutions  under 
provisions  of  Regulation  F. 

Imputed  capital  costs  are  determined 
by  applying  related  interest  rates  and 
rates  of  return  on  equity  derived  from 
the  bank  holding  company  model.  The 
rates  drawn  bom  the  BHC  model  are 
based  on  consolidated  financial  data  for 
the  50  largest  BHCs  in  each  of  the  last 
five  years.  Because  short-term  debt,  by 
definition,  matures  within  one  year, 
only  data  for  the  most  recent  year  are 
used  for  computing  the  short-term  debt 
rate. 

The  PSAF  comprises  capital  costs, 
imputed  sales  taxes,  expenses  of  the 
Board  of  Governors  related  to  priced 
services,  and  an  imputed  FDIC 
insurance  assessment  on  clearing 
balances  held  with  the  Federal  I^serve 
to  settle  transactions. 

Asset  Base— -The  estimated  value  of 
Federal  Reserve  assets  to  be  used  in 
providing  priced  services  in  1994  is 
reflected  in  Table  11.  Table  12  shows 
that  the  assets  assumed  to  be  financed 
through  debt  and  equity  are  projected  to 
total  $651.5  million.  As  shown  in  Table 
13,  this  represents  a  net  decrease  of  $5.8 
million  or  0.9  percent  from  1993.  This 
decrease  results  primarily  fitun  lower 
{Hiced  asset  base  levels  at  the  Reserve 
Banks,  partially  ofbet  by  higher  short- 
term  assets  resulting  fro«n  a  revision  to 
the  estimated  average  level  of  accrued 
service  revenue. 

Cost  of  Capita],  Taxes,  and  Other 
Imputed  Costs— Table  13  shows  the 
financing  and  tax  rates  as  well  as  the 
other  required  PSAF  recoveries 
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proposed  for  1994  and  compares  the 
1994  rates  with  the  rates  used  for 
developing  the  PSAF  for  1993.  The  pre- 
tax return  on  equity  rate  increased  from 
8.6  percent  in  1993  to  12.7  percent  for 
1994.  The  increase  is  a  resmt  of  stronger 
1992  BHC  financial  performance 
included  in  the  1994  BHC  model, 
relative  to  the  1987  BHC  financial 
performance,  included  in  the  1993  BHC 
model. 

The  decrease  in  the  FDIC  insurance 
assessment  from  $21.3  million  in  1993 
to  $19.8  million  in  1994,  as  shown  in 
Table  13,  is  attributable  to  lower 
adjusted  gross  CIPC  and,  to  a  lesser 
extent,  lower  clearing  balances.  The 
FDIC  rate  of  $0.26  for  every  $100  in 
clearing  balances,  remains  unchanged 
from  the  1993  final  PSAF. 

Capital  Adequacy— Am  shown  on 
Table  14,  the  amount  of  capital  imputed 
for  the  proposed  1994  PSAF  totals  31.6 
percent  of  risk-weighted  assets,  well  in 
excess  of  the  8  percent  capital  guideline 
for  state  member  banks  and  BHCs. 

1994  Fee  Schedules 

Ove/vieH«— Based  on  the  Reserve 
Banks'  estimates  of  costs,  volumes,  and 
revenues,  the  proposed  1994  fees  for 
priced  services  are  expected  to  yield  net 
income  of  $20.2  million  for  the  year, 
compared  with  a  targeted  return  on 
equity  (ROE)  of  $34.6  million.'  Thus, 
the  Reserve  Banks  project  that  98.2 
percent  of  total  expenses,  including 
targeted  ROE,  will  be  recovered.  In 
addition,  during  1994,  approximately 
$25  million  of  automation  consolidation 
special  project  costs  will  be  deferred 
and  financed.^ 

Unique  situations  are  facing  the 
check,  automated  clearing  bouse  (ACH), 
and  noncash  collection  services  that 
contribute  to  the  projected,  lower-than- 
targeted  retiim  on  equity.  First,  the 
same-day  settlement  (SOS)  regulation 
will  be  effective  on  January  3, 1994. 
Under  the  SDS  regulation,  private 
collecting  institutions  will  be  able  to 
present  checks  directly  to  payor 


'  Aj  nqulred  by  the  MoneUry  Control  Act  (MCA), 
the  Federal  Reserve's  feet  for  priced  Mrvicea  are  set 
to  recover  all  direct  and  Indirect  co«t«  of  providing 
the  service*  plus  imputed  costs,  such  as  taxes  that 
would  have  been  paid  and  the  return  on  capital  that 
would  have  been  provided  bad  the  service*  been 
furnished  by  a  private  business  firm.  These  imputed 
cost*  are  based  on  data  developed  in  part  from  a 
model  comprised  of  the  nation's  50  largest  (in  asset 
size)  bank  holding  companies  (BHCs).  The  ROE  is 
derived  from  the  BHC  model  based  on  consolidated 
financial  data  for  each  of  the  last  five  years. 

>ln  1961,  the  Board  adopted  a  policy  that  permits 
the  Reserve  Banks  to  defer  and  finance 
development  costs  if  the  development  costs  would 
have  a  material  affect  on  unit  cosu,  provided  a 
conservative  time  period  is  set  for  full  cost  recovery 
and  a  financing  factor  is  applied  to  the  deferred 
portion  of  development  costs. 


institutions  and  to  demand  settlement 
in  same-day  funds.  It  is  anticipated  that 
many  institutions  currently  using 
intermediaries,  such  as  the  Reserve 
Banks,  to  collect  checks  will  begin  to 
present  checks  directly  to  payor 
institutions.  The  Reserve  Banks  expect 
the  total  niunber  of  checks  collected  by 
the  System  to  decline  by  approximately 
10  percent. 

While  the  Reserve  Banks  are  taking  a 
number  of  steps  to  control  costs  and  to 
enhance  their  check  services,  the 
resource  adjustments  (both  labor  and 
equipment)  that  will  most  likely  be 
needed  can  only  be  made  over  time, 
following  actual  volume  losses.  As  a 
result,  the  Reserve  Banks  are  proposing 
modest  increases  in  check  fees  for  1994 
and  projecting  net  income  of  $14.8 
million,  compared  with  a  targeted  ROE 
of  $26.3  million.  In  addition,  all 
automation  consolidation  costs  are 
being  deferred  and  financed. 

Experience  following  the  initial 
implementation  of  Regulation  CC  in 
1988  indicates  that  the  Reserve  Banks 
are  able  to  adjust  to  structural  changes 
and  fully  recover  total  expenses,  plus 
targeted  ROE,  in  a  relatively  short  time 
period  (see  Table  1).  Further,  raising 
check  fees  substantially  in  1994  could 
reduce  the  overall  efficiency  of  the 
check  collection  mechanism. 

Second,  the  ACH  service  continues  to 
be  affected  by  the  one-time  expenses 
associated  with  the  transition  to 
consolidated  automation  operations  and 
the  new  Fednet*  data  communications 
networL  Although  priced  service 
management  may  defer  and  finance  a 
portion  of  automation  consoUdation 
special  project  costs,  a  substantial 
portion  of  the  costs  incurred  to 
implement  the  Federal  Reserve 
Automation  Service  (FRAS)  and 
Fednet*  are  being  charged  to  operating 
expenses  as  they  are  incurred.  In 
addition,  new  ACH  application  software 
is  being  developed  to  support 
consolidated  operations  and  to  enhance 
the  Reserve  Banks'  ACH  services.  All 
costs  incurred  to  develop  the  new 
software  are  included  in  current 
expenses  as  well  as  the  costs  associated 
with  maintaining  the  cvirrent  ACH 
software. 

The  Reserve  Banks  are  taking  steps  to 
reduce  ACH  direct  and  overhead  costs, 
are  deferring  all  special  project  costs, 
and  are  proposing  to  raise  selected  fees. 
Estimates  indicate  that  these  efforts  will 
permit  the  ACH  service  to  realize  $1.3 
million  in  net  income,  compared  with  a 
targeted  ROE  of  $3.4  million.  If  fees 
were  raised  in  an  attempt  to  generate  the 
revenue  needed  to  realize  the  targeted 
ROE,  future  ACH  volume  growth  could 
be  negatively  affected.  The  Federal 


Reserve's  electronic  payment  services 
will  benefit  from  automation 
consolidation  and  Fednet*  in  the  futxire 
through  enhanced  reliability  and 
increased  efficiency.  In  addition,  users 
of  the  System's  ACH  services  will 
benefit  from  flow  processing  and 
enhanced  delivery  options  when  the 
new  ACH  software  is  implemented. 
Each  of  these  efforts  is  expected  to 
contribute  to  growth  in  the  use  of 
electronic  payments. 

Third,  the  noncash  collection  service 
has  feced  rapidly  declining  volume 
levels  since  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA)  was 
enacted.  Following  the  enactment  of 
TEFRA,  many  bearer  mimicipal 
securities  were  "immobilized,"  or 
converted  to  book-entry  form,  thus 
eliminating  interest  coupons.  Largely 
due  to  significant  volume  losses,  the 
Reserve  Banks  incurred  an  operating 
loss  in  1992  and  project  operating  losses 
in  1993  and  1994. 

The  number  of  institutions  providing 
noncash  collection  services  is 
dwindling.  Even  though  the  Reserve 
Banks  are  not  currently  among  the 
highest  volume  service  providers, 
offering  noncash  collection  services 
provides  a  measure  of  stability  in  a 
volatile  environment. 

To  address  the  difficulties  associated 
with  recovering  noncash  collection 
costs  in  a  declining  market,  the  Reserve 
Banks  have  reduced  the  number  of 
operating  sites  to  four  and  plan  to 
reduce  the  number  to  three  by  year-end 
1994  and  to  two  by  year-end  1995.  In 
addition,  the  Board  approved  a 
modified  fee  structure  that  more 
effectively  reflects  the  composition  of 
costs  and  the  demand  of  both  low- 
volume  and  high-volume  users  of  the 
service.  (See  Docket  R-0814  elsewhere 
in  today's  Federal  Register.)  Once  all 
operational  adjustments  are  made,  the 
Reserve  Banks  believe  that  the  total 
costs  of  providing  noncash  collection 
services  can  be  recovered. 

The  1994  fees  approved  by  the  Board 
result  in  a  projected  ROE  that  is  below 
the  target  established  using  the  50  bank 
holding  company  model.  Both  the  MCA 
and  the  Board's  pricing  principles 
indicate  that  fees  for  Federal  Reserve 
priced  services  should  be  set  to  recover 
costs,  including  the  PSAF,  over  the  long 
run.  The  Board  believes  that  the  Reserve 
Banks  have  demonstrated  their  ability  to 
adjust  to  structural  changes  since  the 
MCA  was  implemented  and  believes 
that  the  Reserve  Banks  will  be  able  to 
make  the  appropriate  adjustments  in  the 
future.  In  addition,  the  Board  believes 
that  the  Federal  Reserve's  efforts  to 
enhance  its  data  processing  and  data 
communications  facilities  will  provide 
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significant  benefits  to  ail  users  of 
Federal  Reserve  payment  services  in  the 
future. 

Discussion— The  1993  fees  approved 
by  the  Board  were  expected  to  recover 
99.1  percent  of  the  costs  of  providing 
priced  services  in  1993.  including 
imputed  expenses,  automation 
consolidation  special  project  costs,  and 
targeted  ROE.  Through  September  1993, 
the  System  recovered  99.7  percent  of 
total  priced  services  expenses  plus  ROE. 
The  Reserve  Banks  now  estimate  that, 
priced  services  revenues  will  yield  net 
income  of  $18.3  million  for  the  year, 
compared  with  a  targeted  ROE  of  $24.8 
million.  The  recovery  rate  after  targeted 


ROE  is  estimated  to  be  99.2  percent. 
Approximately  $27.1  million  in 
automation  consolidation  special 
project  coats  will  be  recovered  in  1993 
and  $12.2  million  will  be  financed  and 
recovered  later.  (See  Table  1.) 

Total  priced  services  costs  including 
special  project  costs  recovered  and  ROE 
are  expected  to  be  1.1  percent  below 
original  projections  and  total  revenue  is 
estimated  to  be  about  1.0  percent  lower 
than  original  projections. 

In  1994,  pricea  service  expenses 
before  special  project  costs  (see  Table  1. 
column  2)  are  projected  to  increase  2 
percent  compaj^  with  1993  levels. 
Approximately  $24.7  million  of 
automation  consolidation  special 


project  costs  will  be  defiarred  and 
financed,  resulting  in  accumulated 
special  project  coats  to  be  recovered  in 
the  future  of  $36.9  million. 

Total  revenue  is  projected  to  decrease 
0.3  percent  compared  with  the  1993 
level.  Based  on  the  Reserve  Banks' 
estimates  of  costs,  volumes,  and 
revenues,  the  1994  fees  are  expected  to 
yield  net  income  of  $20.2  million  for  the 
year,  compared  with  a  targeted  return 
on  equity  of  $34.6  million.  These 
estimates  result  in  a  recovery  rate  after 
targeted  ROE  of  98.2  percent.  Table  1 
highlights  the  cost  and  revenue 
performance  for  priced  services  since 
1989. 


Table  1  .—Cost  and  Revenue  Performance  i 
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2.8 

1.6 
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12.2 
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costs  under  PASS  87 
Implementing  Regulation  CC  In  1968. 
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6  Totals  are  cumulative  and  Include  financing  costs 
nue^^g-Si*^  !ffi^°^^  '^^^  by  tt>6  Board  on  Septeml^r  28.  1993.  for  Imputing  net  income  on  clearing  l«lances  Is  reflected  m  reve- 
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Operating 
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6.6 

14.2 

0.0 

559.3 
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(0.1) 
11.8 

1992  Performance— Revenues  from 
the  check  service  recovered  100.0 
percent  of  total  expenses,  including 
targeted  ROE  in  1992.  The  volume  of 
checks  collected  increased  1.9  percent 


over  1991  levels  and  the  volume  of 
return  items  decreased  6.0  percent. 

1993  Performance— Through 
September  1993,  revenues  from  the 
check  service  recovered  100.7  percent  of 
total  expenses,  including  targeted  ROE. 


The  volume  of  checks  collected 
increased  less  than  0.1  percent  and 
return  item  volume  decreased  2.1 
percent,  compared  with  1992  volume 
levels.  The  Reserve  Banks  originally 
projected  an  increase  of  1.9  percent  for 
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checks  collected  and  a  decrease  of  0.9 
perc«)t  for  return  items. 

The  Reserve  Banks  now  project  net 
income  to  amount  to  $21.0  million, 
compared  with  a  targeted  ROE  of  $18.6 
million.  Total  expenses  and  revenues 
are  expected  to  be  lower  than  original 
projections  by  approximately  1.0 
percent  and  0.4  percent,  respectively. 
The  volume  of  cnecks  collected  is  now 
projected  to  increase  only  0.3  percent 
over  1992  levels  and  return  item  volui^ 
is  expected  to  decline  by  4.7  percent 
Because  the  Reserve  Banks  have 
controlled  costs  effectively  during  1993. 
the  Board  believes  that  the  Reserve 
Banks'  projections  are  reasonable. 

1994  Issues— The  Reserve  Banks  will 
be  challenged  by  a  changing  check 
environment  in  1994  as  a  result  of  the 
implementation  of  the  SDS  regulation 
on  January  3.  The  regulation  will  permit 
collecting  instituti(Mi8  to  present  diecks 
to  payor  institutions  for  paymmt  in 
same-day  funds  without  the  imposition 
of  presentment  fees  if  the  checks  are 
presented  by  8:00  a.m.  local  time.  Many 
collecting  banks  currently  using  the 
Federal  Reserve's  check  collection 
services  are  expected  to  begin 
presenting  checks  directly  to  payor 
institutions.  As  a  result,  the  Reserve 
Banks  estimate  that  total  check 
collection  volume  will  decline  by  10 
percent;  reflecting  decreases  of  32.5 
percent  for  fine  sort  deposits  and  2.3 
percent  for  processed  deposits.  Return 
item  volumes  are  expected  to  decline  by 
1.9  percent. 

In  light  of  the  changes  in  the  check 
collection  mechanism  that 
implementation  of  the  SDS  regulation 
will  create,  the  Reserve  Banks  are  (1) 
instituting  cost  containment  efforts,  (2) 


taking  steps  to  adjuat  fees  to  encourage 
more  efficient  uae  of  Federal  Reserve 
services,  and  (3)  introducing  forward 
collectioD  products  with  attractive 
deadlines. 

The  Board  also  approved  the 
elimination  of  the  blended  fae  optioo 
from  the  check  service's  tiered  pricing 
structure.  Tiered  pricing  enabkiB 
Reserve  Banks  to  establish  prices  that 
more  precisely  reflect  their  costs  to 
collect  checks  drawn  on  paying 
institutions  within  a  given  check 
collection  zone.  Under  a  tiered  pricing 
structure,  different  fees  are  assessed 
depending  on  whether  a  check  is 
presented  to  a  high-coat  or  low-cost 
endpoint  in  a  collection  zone.  The 
blended  fee  option  is  currently  offered 
as  an  alternative  to  tiered  prices  writhin 
most  collection  zones  where  tiered 
prices  have  been  implementitd.  The 
blended  fee  option  was  included  to 
address  the  concerns  raised  by  public 
commenters  regarding  the  complexities 
associated  with  monitoring  and 
reconciling  bills  for  products  with  tiered 
prices.  At  that  time,  the  Board 
committed  to  evaluating  the  need  to 
offer  the  blended  fee  option  after 
experience  was  gained  with  this  pricing 
methodology. 

The  Board  believes  that  the 
circumstances  supporting  the  need  for 
the  blended  fee  option  have  changed.  In 
the  SDS  environment.  Reserve  Banks 
expect  to  lose  volume  drawn  on  low- 
cost/low-tier  endpoints.  Tlie 
proportional  increase  in  volume  drawn 
on  high-cost/high-tier  endpoints  will 
result  in  increases  in  the  blendeH  fees, 
which  will  make  the  difference  between 
them  and  the  high-tier  fees  insignificant. 

Table  3.— Price  Ranges 


Thus,  the  usefulness  of  a  blended  fee 
will  be  significantly  reduced.  In  1992, 
the  Minneapolis  Reserve  Bank  received 
approval  to  eliminate  the  blended  fee 
alternative  because  the  difference 
between  the  blended  fee  and  the  high- 
tier  fee  became  insignificant.  In 
addition,  experience  has  shown  that  the 
billing  reconcilement  complexities 
associated  with  tiered  pricing  have  not 
been  an  obstacle  to  most  depositors 
because  few  depositors  have  chosen  the 
blended  fee  option. 

1994  Fees— Overall,  1994  check 
prices  will  increase  2.4  (wrcent  on  a 
weighted  average  basis,  compared  with 
1993  fees.  To  reflect  the  fixed  and 
variable  costs  of  providing  check 
collection  services  more  accurately, 
cash  letter  fees  and  fine  sort  package 
fees  are  increasing,  on  average,  21 
percent  and  46  percent,  respectively. 
Forward  processed  and  fine  sort  per- 
item  fees  are  decreasing  1.4  percent  and 
12.6  percent,  respectively.  Of  the  2,126 
forward  collection  and  fine-sort  fees,  13 
percent  are  lower  than  1993  fees,  almost 
37  percent  are  unchanged,  and  15 
percent  represent  new  product  offerings. 
Eighty-seven  forward  fees  have  been 
discontinued,  largely  due  to  the 
elimination  of  the  blended  fee  option  for 
products  with  tiered  prices. 

Fees  for  return  items  are  increasing 
8.1  percent  overall,  reflecting  in  part 
increases  in  return  cash  letter  and 
package  fees.  Of  the  1.489  return  fees,  6 
percent  will  decrease,  44  percent  are 
unchanged,  46  percent  will  increase, 
and  4  percent  represent  new  fees. 

Table  3  highlights  selected  price 
ranges  for  1993  and  1994  check 
collection  fees. 


Products 


ttams 
Foiward  processed 
Ctty 

HCPC  ••....« 

RneSort 

F«pc  """IZZ""I"!"!""! 

QuaWed  return  Items 

aty  „ 

RCPC  „„ 

Raw  return  Mwnt 

City „ 

RCPC  

CasMetters 

Forward  processed 

Forward  fine-sort  package 

Return  Hems:  raw  and  quaNfied 


1993  Price  Rar>gea 

(per  Itam) 

$0,008  to  0.049  

0.007  to  0.060  

0.002  to  0.009  _.... 

0002  to  0015  

0.110  to  0.530  

0.120  to  0.570  

0.580  to  1.680  „.... 

0.800  to  1,680  

(per  cashlettar) 

0.50  to  4.50  

1.50  to  4.50  

0.50  to  4.50  


1994  Price  Ranges 


(per  Hem) 

$0,003  to  0.049. 
0.005  to  0.077. 

0.002  to  0  012. 
0.002  to  0.012. 

0.100  to  0.530. 
0.120  to  0.600. 

0.580  to  1.680. 
0.800  to  1680. 

(per  cash  tetter) 
1.50  to  7.50. 
3.00  to  11.00. 
1.50  to  7.50. 


In  order  to  improve  the  efficiency  of 
the  payments  mechanism  through  the 


promotion  of  electronic  check 
presentment,  a  revised  fi«mework  for 


pricing  electronic  check  products  was 
implemented  in  mid-19Q3.  Under  that 
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framework,  fees  for  payor  bank 
information  products  are  to  be  set  at  a 
higher  level  than  fees  for  presentment 
products.  AH  Reserve  Banks  have 
adopted  this  pricing  structure  for  1994. 
Prices  for  less  efficient,  non-electronic 
methods  of  delivery  for  both 
information  and  presentment  services 
will  be  set  higher  than  electronic 
delivery  methods. 

Service  Level  Changes — Beginning  in 
1994.  all  Reserve  Banks  will  offer  a 
basic  electronic  check  presentment 
service  (BECP)  and  local  truncation 
(safekeeping)  services,  with  the 
capability  of  handling  at  least  two 
distinct  customer  account  number 
ranges.  Each  of  the  electronic  check 
presentment  products  will  have  a 


separate  per-item  fee.  Fees  for  BECP  will 
be  set  at  lower  levels  and  fees  for 
truncauon  products  will  be  set  at  the 
higher  levels. 

Enhancements  to  the  minimum  check 
service  level  standards  approved  by  the 
Board  in  1992  will  be  fully 
implemented  by  all  Reserve  Banks  in 
1994.  These  enhancements  are  designed 
to  speed  interdistrict  check  collection, 
to  be  responsive  to  depositors'  needs  for 
improved  deadlines  and  availability, 
and  to  offer  more  uniform  national 
check  collection  services. 

The  Reserve  Banks  have  taken  steps  to 
control  operating  costs  and  will  defer 
$11.8  million  of  automation 
consolidation  special  project  costs, 
which  will  be  financed  and  recovered 


later.  The  Board  approved  the  1994  fises 
for  the  check  service,  although  net 
income  is  projected  to  be  $11.5  milhon 
below  the  targeted  ROE  of  $26.3  millirai. 
Increasing  check  fees  more  than  the 
planned  2.4  percent  could  contribute  to 
inefficiencies  in  check  collection 
markets.  Moreover,  the  Reserve  Banks 
have  demonstrated  their  ability  to  adjust 
to  structural  changes  in  the  past,  and  the 
Board  believes  that  the  Reserve  Banks 
will  be  able  to  make  the  appropriate 
adjustments  in  the  future. 

Automated  Clearing  House  (ACH) 

Table  4  below  presents  the  actual 
1992,  estimated  1993,  and  projected 
1994  cost  recovery  performance  for  the 
commercial  ACH  service. 


Table  4.-  Pro  Forma  Cost  and  Revenue  Perrdrmance 

[SmiUions] 


^ 

• 

ear 

Revenue 

Operating 
costs  &  im- 
puted ex- 
penses 

Spedai 

project  costs 

recovered 

Total  ex- 
pense [2-^3] 

Net  Income 
(ROE)  [1-4] 

Target  ROE 

Recovery 
rate  after 
target  ROE 
(percent) 
rW4>6)i 

Special 
project  costs 
defen'ed 
and  fi- 
nanced 

1 

2 

3 

4 

5 

6 

7 

8 

1992 - 

60.2 
60.1 
67.9 

60.6 
62.9 
66.6 

0.0 
0.0 
0.0 

60.6 
62.9 
66.6 

(0.4) 

(2.7) 

1.3 

2.4 
25 
3.4 

95.6 
92.0 
96.9 

1993  (Est) 

2.3 

1994  (Bu(f 

10.9 
18.9 

1992  Performance—Revenues  from 
the  ACH  service  recovered  95.6  percent 
of  total  expenses,  including  targeted 
ROE.  during  1992,  The  principal  factors 
contributing  to  the  revenue  shortfall 
were  (1)  higher  than  planned 
automation  consolidation-related 

.  expenses  and  (2)  lower  than  anticipated 
non-automated  revenue  due  to  a  more 
rapid  conversion  to  the  all  electronic 
AC:H  than  planned.  Commercial  ACH 
volume  increased  18.6  percent, 
compared  with  1991  volume  levels. 

1993  Performance— Throu^ 
September  1993.  revenues  bom  the 
ACH  service  recovered  92.1  percent  of 
total  expenses  plus  ROE,  compared  with 
a  targeted  recovery  rate  of  92.3  percent 
for  the  year.  Ck)mmercial  ACH  volume 
increased  16.4  percent,  compared  with 
1992  volume  levels. 

Consistent  with  their  original 
projections,  the  Reserve  Banks  now 
project  an  operating  loss  of  $2.7  million, 
compared  with  a  targeted  ROE  of  $2.5 
million.  Total  expenses  and  revenues 
are  expected  to  be  lower  than  original 
projections  by  2.1  percent  and  2.4 
percent,  respectively.  (Commercial  ACH 
volume  is  now  anticipated  to  increase 
14.6  percent  above  1992  levels, 
compared  with  an  original  projection  of 
16.3  percent. 


While  the  Reserve  Banks'  revised 
volume  projections  appear  somewhat 
pessimistic,  the  implementation  of  two 
additional  ACH  processing  cycles  on 
October  1, 1993.  could  increase 
operating  costs.  In  addition,  revenues 
could  decline  because  the  new 
processing  schedules  enable  some 
originating  Institutions  to  avoid  the 
surcharge  on  debit  transactions 
processed  on  the  last,  or  premium, 
cycle, 

1994  Issues — Several  significant 
factors  continue  to  affect  the  costs  of  the 
A(3i  service  and  its  ability  to  recover 
total  expenses,  including  the  targeted 
ROE  allocated  to  the  service.  First,  the 
Reserve  Banks  are  continuing  their 
multi-year  effort  to  implement  ERAS 
and  the  improved  data  communications 
network,  Fednet*.  Both  of  these  efforts 
will  enhance  the  reliability  and  the 
quality  of  the  ACH  service.  While  all 
automation  consolidation  special 
project  costs  are  being  deferred  and 
financed,  all  other  costs  associated  with 
the  implementation  of  ERAS  and 
Fednet*  are  expensed  in  the  year  they 
are  incurred. 

Second,  the  ACH  service  is  in  the 
midst  of  a  multi-year  effort  to  develop 
application  software  designed  to  operate 
in  the  consolidated  processing 
environment.  The  software,  known  as 


FedACH.  will  also  provide  enhanced 
services,  such  as  flow  processing,  to 
depository  institutions.  The 
development  costs  of  the  FedACH 
software  are  being  expensed  as  they  are 
incurred,  while  the  Reserve  Banks 
continue  to  incur  expenses  to  maintain 
and  operate  the  cxirrent  ACH 
application  software. 

Third,  the  projected  13.8  percent 
increase  in  commercial  ACH  transaction 
volimie  reflects  a  continuing  reduction 
in  the  growth  rate  of  commercial  ACH 
transactions.  At  the  same  time,  total 
expenses  are  projected  to  rise  by  only 
5.9  percent  due  to  the  Reserve  Banks' 
cost  control  programs. 

1994  fees— Given  the  magnitude  and 
nature  of  the  one-time  expenses 
described  above,  the  Board  continues  to 
believe  that  increasing  ACH  fiees  by  the 
amount  necessary  to  recover  the 
targeted  ROE  in  1994  would  have  a 
negative  effect  on  the  continued  growth 
of  the  ACH  because  it  would  introduce 
short-term  price  aberrations  into  the 
market.*  This  conclusion  is  supported 
by  the  scale  economies  that  exist  in 
producing  AC^H  services,  which  are 
demonstrated  by  the  12.1  perceni 
average  annual  decrease  in  per-item 


4Dock0t  R-0779.  57  FR  53740,  November  10, 
1M2. 
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ACH  processing  costs  from  1988 
through  1992.  Uthe  Federal  Reserve 
wera  to  raise  ACH  transaction  fees 
substantially  in  1994  and  1995.  the 
potential  to  realize  the  long-term 
benefits  of  this  efficient  payment 
mechanism  would  likely  be  diminished. 

At  the  same  time,  the  Board  believes 
that  it  is  beneficial  to  structure  fees  for 
the  fiCH  service  in  a  manner  that  more 
acoirately  reflects  the  service's 
imderiying  cost  structure  and  that  will 
fecilitate  the  transition  to  the  hiture 
operating  environment.  In  particular,  a 
significant  proportion  of  the  costs 
incurred  in  providing  AGH  services  are 
fixed,  but  the  majority  of  ACH  revenues 
are  denved  from  transaction  fees.  As  a 
result,  the  currant  fee  structure  may 
discourage  use  of  ACH  services  because 
transaction  fees  are  considerably  higher 
than  average  variable  costs.  Further,  the 
eventual  consoUdation  of  ACH 
processing  will  ehminate  the  differences 
in  processing  local  and  interregional 
transactions.  Thus,  when  the  new 
FedACH  processing  system  is 
implemented,  onlv  one  transaction  fee 
would  be  assessed.  The  Reserve  Banks' 
staffe  are  currently  de^'eloping  a 
projxisal  to  modify  the  ACH  fee 
structure  and  are  planning  to  request 
that  the  Board  issue  it  for  public 
ccmment  during  early  1994. 

The  1994  price  changes  are  listed  in 
Table  S. 

Table  5.— Price  Changes 


1993 

1904 
(pro- 

POMd) 

Interregional  Trans- 
action Fee _... 

Account  Servicing  Fee 
(monWy) 

$0,015 
10.00 

$0,014 
20.00 

Table  5.— Pwce  Changes— 
Continued 


Product 

1003 

1994 

(pro- 

poeed) 

File  Processing  Fee 

Discrete  File  Deivery  ... 

1.50 
NA 

1.75 
10.00 

In  addition,  the  premium  processing 
cycle  surcharge  of  $0.01  on  all  items 
processed  on  the  fourth  exchange  (last 
processing  exchange  of  the  day)  will  go 
into  effect  January  3, 1994.3  All  other 
ACH  transaction  fees,  such  as  the  local, 
presort,  and  return  item  fees,  will 
remain  unchanged  in  1994. 

Each  cf  the  ne  dianges  hsted  above 
was  designed  to  meet  System  pricing 
goals.  First,  lowering  the  interregional 
(IRE)  transaction  fee  to  $0,014  firom 
$0,015  per  transaction  begins  the 
transition  to  a  single  transaction  fee, 
which  is  consistent  with  the 
consolidated  processing  environment 
that  will  exist  when  the  FedACH 
software  is  implemented. 

Second,  the  Account  Servicing  Fee 
(ASF),  previously  referred  to  as  the 
"Participation  Fee,"  will  be  Increased 
from  $10  to  $20  per  month  per  routing 
transit  number  (RTN).  The  ASF  is 
intended  to  recover  a  greater  portion  of 
the  fixed  costs  incurred  in  providing 
ACH  services.  Third,  increasing  the 
input  file  fee  from  $1.50  to  $1.75  per  file 
will  better  reflect  the  incremental  cost  of 
processing  ACH  files.  Finally,  (me  of  the 
service  improvements  offered  beginning 
October  1, 1993,  is  a  value-added 
delivery  service  that  will  allow 
receiving  Institutions,  such  as  third- 
party  processore  and  correspondent 
banks,  to  receive  ACH  transactions 
sorted  separately  by  individual 
institutions.  A  subscription  fiee  of  $10 


per  month  per  file  requested  will  be 
assessed  for  this  service.  For  example,  if 
a  correspondent  bank  receives 
commercial  ACH  transactions  for  10 
Institutions,  including  itself,  and 
requests  to  receive  files  sorted  by 
individual  institution,  the  monthly  cost 
for  the  service  would  be  $90. 

The  effect  of  the  fee  changes  on 
depository  institutions'  monthly  ACH 
charges  mil  be  small.  For  example,  the 
ASF  will  increase  annual  charges  for  the 
large  majority  of  depository  instituticms 
by  only  $120.  The  increase  in  the  file  fee 
will  have  a  negligible  effect  (ranging 
from  an  average  of  $0.16  per  month  for 
low-volume  institutions  to 
approximately  $30  per  month  for  the 
highest  volume  institutions). 

The  discrete  file  fee  will  not  affect  the 
ACH  costs  for  most  receiving 
institutions,  hut  will  provide  enhanced 
services  to  the  institutions  that  select 
this  delivery  option.  And,  the  reduction 
in  the  IRE  transaction  fee  vnU  benefit  all 
users  of  Federal  Reserve  ACH  services. 
The  cumulative  effect  of  these  proposed 
fee  changes  vary  based  on  individual 
depository  institutions'  volume  levels. 
On  average,  low-volume  institutions 
will  fece  an  average  monthly  increase  of 
about  $10,  or  42  percent  of  their  current 
ACH  charges.  Conversely,  high-volume 
institutions  should  realize  a  reduction 
of  about  2  percent  in  their  monthly  ACH 
charges. 

Although  net  income  is  projected  to 
be  $2.1  million  below  the  targeted  ROE 
of  $3.4  million,  the  Board  approved  the 
1994  fees  for  the  ACH  service. 

Funds  Transfer  and  Net  Settlement 

Table  6  presents  the  actual  1992. 
estimated  1993,  and  projected  1994  cost 
recovery  performance  for  the  funds 
transfer  and  net  settlement  service. 


Table  6.— Pro  Forma  Cost  and  Revenue  Performance 

[$mnons] 


Year 

Revenue 

Operating 
oosts&  im- 
puted ex- 
penses 

SpecW 

project  costs 

recovafed 

Tottri  ex- 
pense [2^3] 

Net  Income 
(ROE)  (1-4) 

Target  ROE 

Recovery 
rate  after 
target  ROE 
(percenti 
IH*^)) 

Spedai 
project  costs 
detorredftli- 

nanced 

1 

2 

3 

4 

5 

6 

7 

8 

1992 _.. 

1993  (Est)™.         

1994  (Bud) 

85.6 
88.6 
86.5 

73.3 
75.0 
75.6 

3.8 

11.2 

7.2 

77.1 
86.2 
82.7 

8.5 
Z5 
3.8 

3.3 
2.9 
3.8 

106.5 

99.5 

100.0 

(04) 
0.3 
3.4 

'The  praaiiuni  procauii^  cycle  tuichar^, 
effective  October  1, 1993.  wm  ipproved  by  the 
Director  of  Reeerve  B«nk  Op«rUion*  sod  Paymml 
Syitenf  under  deiegated  euthority  oo  March  IS, 
1993.  Due  to  coDcemj  expressed  by  the  private- 


Mctor  about  the  ability  of  reoai vii^  iaatihitioaa  to 
post  payment*  timely  under  the  new  operating 
•cheduie,  an  announcement  wat  issued  on  August 
27, 1993,  delaying  the  implemanlatioo  of  the 
surcharge  until  January  1, 1994. 
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J  992  Performance — Revenues  from 
the  funds  transfer  and  net  settlenrant 
service  recovered  106.5  perc»n(  of  total 
expenses,  including  targeted  ROF. 
Funds  transfer  volume  increased  4.4 
percent  over  1991  levels. 

J  993  Performance — Through 
September  1993,  revenues  ht>m  the 
funds  transfer  and  net  settlement  service 
recovared  101.1  percent  of  total 
expenses,  including  ROE.  During  the 
same  period  funds  transfer  volume 
increased  1.4  percent,  compared  with  a 
projeriad  increase  of  4.7  percent  for  the 
year.  The  decline  in  the  volume  growth 
rate  is  due  to  a  variety  of  market  factors, 
includiing  merger  activity  and  shifting 
paymdnt  patterns. 


The  Reserve  Banks  novr  project  net 
income  of  $2.5  million,  compared  with 
a  targeted  ROE  of  $2.9  million.  Total 
expenses  are  expected  to  be  about  1.7 
percent  lower  than  origiiial  proiections 
and  revenue  is  anticipated  to  be 
approximately  2.2  percent  below 
original  estimates.  Funds  tmiafer 
volume  is  now  projected  to  increa.<ie 
only  0  5  percent  over  1992  levels. 

1994  Issues — ^Tbe  Reserve  Banks 
expw:t  funds  transfer  volume  to  decline 
nearly  2  percent  in  1994,  due  to 
continuing  volume  shifts  to  CHIPS 
related  to  format  differences  between 
the  two  funds  transfer  networks  and  the 
implementation  of  charges  for  intraday 
overdrafts  in  Federal  Reserxv  accounts 


in  April  1994.  In  light  of  declining 
volume  levels,  the  Reserve  Banks  are 
taking  steps  to  control  costs  and  plan  to 
defer  approximately  $3.1  million  of 
automation  consolidation  special 
project  costs  for  recovery  in  the  future. 

1994  Fees — The  Board  approved  the 
Reser\'e  Banks'  maintaining  the  cturent 
funds  transfer  and  net  settlement  fees  in 
1994. 

Book-Entry  Securities 

Table  7  presents  the  actual  1992, 
estimated  1993,  and  projected  1994  cost 
recovery  performance  for  the  bock  entry 
securities  ser\'ice.* 


Table  7.— Pro  Forma  Cost  and  Revenue  PERFOWiAANCE 

(SrrMtons] 


Yaar 


1992 

1993  (Kt)  . 

1994  (Bud) 


Revenue 


13.1 
14.2 
159 


Operating 
costs  &  im- 
puted ex- 
pensBS 


11.8 
118 
13.5 


Special 

project  costs 

recovered 


0.7 
1.8 
1.7 


Totat  ex- 
pense [2*3] 


12.5 
136 
15.2 


Net  Inccme 
(ROE)  (1-«| 


0.6 
0.7 
0.7 


Target  ROE 


0.4 
0.4 
0.7 


Recovery 
rale  after 
target  ROE 
(perceot) 
(1*(4*€)) 


101.2 
101.7 
100.3 


Special 
project  costs 
deterred  &  !!• 


(0.1) 

OJ 

14 


1992  Performance — Revenues  from 
the  book-entry  securities  service 
recovery  101.2  percent  of  total  expenses, 
including  targeted  ROE,  in  1992. 
Government  agency  securities  transfisr 
volume  increased  16,7  percent  over 
1991  levels,  reflecting  an  increase  in 
mortgage  refinaiuungs. 

1993  Performance— Throu^ 
September  1993,  revenues  from  the 
book-entry  securities  service  recovered 
100.6  percent  of  total  expenses, 
including  ROE.  The  volume  of  on-line 
book-entry  securities  transfers 
originated  increased  10.7  percent, 
compared  with  an  original  projection  of 
9.7  percent  for  1993. 

The  Reserve  Banks  now  project  net 
income  of  $0.7  million,  compared  with 
a  targeted  ROE  of  $0.4  million.  Total 
expenses  are  expected  to  be  about  1.4 
percent  below  original  estimates  and 
revenue  Is  projected  to  equal  original 
projections.  Despite  a  higher  than 
projected  volume  growth  through 
September,  the  Reserve  Banks  now 
project  that  on-line  book-entry  securities 
transfers  will  increase  only  8.8  percent 
over  1992  levels. 

1994  Projections— Total  1994 
expenses  for  the  book-entry  securities 


service  are  projected  to  increase  13.6 
percent,  reflecting  the  increasing  costs 
associated  with  the  continued 
implementation  of  Fednet*  ana  the 
development  of  the  new  book-entry 
applications  software.  Securities 
transfer  volume  is  projected  to  increase 
9.1  percent,  reflecting  continued 
increases  in  the  trading  of  agoicy 
mortgage-backed  securities. 

1994  Fees — To  reflect  the  increasing 
costs  of  handling  telephone  requests  for 
book-entry  securities  transfers,  the 
Board  approved  an  increase  in  the 
current  off-line  transfer  fee  of  $8.50  to 
$10.00,  and  the  retention  of  all  other 
fees  at  1993  levels. 

Purchase  and  Sale 

On  September  24, 1993,  the  Board 
approved  the  consolidaticHi  of  purchase 
and  sale  activities  at  the  Federal  Reserve 
Bank  of  Chicago,  effective  on  January  1 , 
1994.  Consolidation  is  expected  to 
reduce  purchase  and  sale  costs  in  1994 
by  16.1  percent.  The  increase  in  the 
purchase  and  sale  fee  to  $34.00  from 
$30.00.  which  was  approved  under 
delegated  authority,  and  the  cost 
reductions  related  to  consolidation 
should  result  in  full  cost  recovery  for 


the  service.  The  purchase  and  sale 
activities  will  be  transferred  to  the  book* 
entry  securities  service  line  for  cost 
recovery  reporting  purposes  in  1994. 

Electronic  Connections 

The  Federal  Reserve  charges  fees  for 
electronic  connections  to  the  Reserve 
Bonks  for  accessing  priced  services.  The 
costs  and  revenues  associated  with 
electronic  access  are  allocated  to  the 
various  priced  services  based  on  the 
relative  number  of  endpoints  that  access 
each  service. 

The  Board  approved  retaining  most 
electronic  connection  fees  at  their  1993 
levels  for  1994.  In  particular,  the 
monthly  fees  for  Receive  Only  Dial, 
Receive  and  Send  Dial,  Multi-Drop 
Leased,  and  Dedicated  Leased  (up  to 
and  including  speeds  of  9.6  Kbps) 
connections  will  be  retained  at  $30.  $65, 
$300,  and  $700.  respectively. 

The  Board  also  approved  the 
following  new  standard  monthly  fiees  for 
several  categories  of  high-speed 
connections;  $850  and  $1000  for  High- 
speed Dedicated  Leased  connections 
with  speeds  of  19.2  and  56  Kbps, 
respectively,  and  $350  for  High-Speed 
Dial  connections.  The  Board  believes  ft 


•  ThaM  flnaDdal  daU  reflact  the  costs  aod 
revaouM  for  book-«ntry  tnnsttn  of  gownoMDl 
agency  momMm,  wkkk  an  pricad  by  dM  Pisdaarf 


Raaer>-a.  Tlie  U.S.  TVeaaury  etCabtiihai  fee*  for 
liook-enity  Imufan  of  Traasary  tecnritlaa. 
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is  appropriate  that  unifbnn  national 
prices  be  adopted  for  high-speed 
connections,  consistent  with  the 
treatment  of  other  types  of  electronic 
connections. 

Finally,  the  Board  approved  the 
elimination  of  the  monthly  Gateway 
Connection  surcharge.  A  gateway 
connection  allows  a  depository 
institution  (or  its  designated  processor) 
to  have  electronic  access  to  Federal 


Reswve  services  at  mora  than  one 
Reserve  Bank  via  a  single  physical 
connection.  Because  processing  for  most 
payment  services  and  the  accounting 
system  is  being  centralized  at  a  single 
site,  the  Gateway  Connection  surcharge 
is  no  longer  appropriate.  The  costs  for 
activities  related  to  initiating  a  gateway 
connection  to  support  non-centralized 
applications,  such  as  check,  however, 
will  continue  to  be  inoured  by  the 


Reserve  Banks.  Therefore,  the  Board 
approved  retaining  the  ourent 
Installation  and  Software  Certification 
charges  for  initiating  such  gateway 
connections. 

Definitive  Safekeeping 

Table  B  presents  the  actual  1992  and 
estimated  1993  cost  recovery 
performance  for  the  definitive 
safekeeping  service. 


Table  8.— Pro  Forma  Cost  and  Revenue  Performance 

[SmiMona] 


Yew 

RevefHM 

Operating 
oosts&  Im- 
puted ex- 
penses 

Special 

project  costs 

recovered 

Totri  ex- 
pense [2-1-3] 

Netinoome 
(ROE)  (1^1 

Target  ROE 

Recovery 

rata  after 

target  ROE 

(percent 

SpecM 

project  coets 

deferred  & 

fir>anced 

1992 

1 

2 

3 

4 

5 

6 

7 

8 

1992 

3.1 
1.6 

3.8 
3.9 

0.0 
0.0 

3.8 
3.9 

(0.7) 
(2.3) 

0.2 
0.2 

78.4 
40.4 

1993  (Est)  

0.0 
0.0 

1992  Performance — Revenues  from 
the  definitive  safekeeping  service   - 
recovered  78.4  percent  of  total  expenses, 
including  targeted  ROE  in  1992. 

1993  Performance — Through 
September  1993,  revenues  from  the 
definitive  safekeeping  service  recovered 
49.7  percent  of  total  expenses,  including 
targeted  ROE.  Reflecting  the  Reserve 
Banks'  withdrawal  from  the  definitive 


safekeeping  service,  volume  decreased 
49  percent,  compared  with  1992  volume 
levels. 

The  Reserve  Banks  will  complete  full 
withdrawal  from  the  definitive 
safekeeping  service  by  year-end  1993. 
The  Reserve  Banks  now  project  an 
operating  loss  of  $2.3  million,  compared 
with  the  planned  operating  loss  of  $2.1 
million.  TJie  increase  in  the  projected 


operating  loss  results  frttm  the  faster 
than  anticipated  withdrawals  of 
securities  and  the  absorption  of 
associated  processing  and  shipping 
costs. 

Noncash  Collection 

Table  9  presents  the  actual  1992, 
estimated  1993  and  projected  1994  cost 
recovery  performance  for  noncash 
collection. 


Table  9.— Pro  Forma  Cost  and  Revenue  Performance 

(S  millions] 


Yev 

Revenue 

Operating 
oostsA  Im- 
puted ex- 
penses 

Special 

project  costs 

recovered 

Total  ex- 
pense [2^] 

Netincon>e 
(ROE)[l-«J 

Target  ROE 

Recovery 
rate  after 
,  target  ROE 
(percent 
(1*(4^) 

Spedal 

project  costs 

deferred  & 

financed 

1 

2 

3 

4 

5 

6 

7 

8 

1992 .^. 

7.5 
4.9 
45 

8.3 
5.7 
50 

0.0 
0.0 
0.0 

8.3 
5.7 

5.0 

(0.8) 
(0.8) 
(0.5) 

0.3 
0.2 
0.2 

86.6 
83.3 
85.5 

1993  (Est)  

0.0 

1994  (Bud) 

0.2 
0.2 

1992  Performance— Revenues  from 
the  noncash  collection  service  recovered 
86.6  percent  of  total  expenses,  including 
targeted  ROE,  during  1992.  The 
principal  factor  contributing  to  the 
revenue  shortfall  was  the  28  percent 
decrease  in  the  volumes  of  coupons  and 
bonds  deposited  for  collection, 
compared  with  1991  levels. 

1993  Performance— Tiuou^h 
September  1993,  revenues  from  the 
noncash  collection  service  recovered 
85.3  percent  of  total  expenses  plus  ROE, 
compared  with,a  targeted  recovery  rate 
of  97.3  percent  for  the  year.  Noncash 
collection  volumes  decreased  42.6 


percent,  compared  with  1992  volume 
levels. 

The  Reserve  Banks  now  project  an 
operating  loss  of  $0.8  million,  compared 
with  a  targeted  ROE  of  $0.2  million.  The 
Reserve  Banks  have  reduced  the  number 
of  offices  providing  noncash  collection 
services  from  eight  in  1992  to  four  at 
present,  contributing  to  a  reduction  in 
total  expenses  of  about  3,3  percent, 
compared  with  original  estimates. 
Revenues,  however,  are  now  expected  to 
decline  nearly  17  percent,  due  to 
continuing  volume  declines. 

1994  Issues — Since  the  mid  1980s,  the 
noncash  collection  service  has  faced 


rapidly  declining  volume  levels. 
Following  enactment  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982, 
many  bearer  municipal  securities  have 
been  "immobilized,"  or  converted  to 
book-entry  form,  thus  eliminating 
interest  coupons.  In  addition,  the 
number  of  institutions  providing 
noncash  collection  services  is 
dwindling. 

To  address  the  difficulties  associated 
with  recovering  costs  in  a  declining 
market,  the  Reserve  Banks  are  planning 
to  reduce  the  number  of  operating  sites 
to  three  by  year-end  1994  and  to  two 
sites  by  year-end  1995.  Througji  the 
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consolidation  of  operating  sites,  the 
Reserve  Banks  have  been  able  to  reduce 
operating  costs  by  approximately  48 
percent  since  1991.  Nevertheless, 
because  of  the  continuing  rapid  decline 
in  volume  and  the  complications  in 
processing  caused  by  the  increasing 
number  of  changes  in  paying  agents,  the 
Reserve  Banlcs  do  not  expect  to  recover 
costs  in  1994. 

19^4  Fees— Because  of  the  volatility 
in  the  current  niarket,  the  System's 
DODcash  collection  service  ofieis  a 
measure  of  stability  even  though  the 
Reserve  Banks  are  not  among  the 
highest  volume  service  p«)\iders.  To 
irnprt  Te  the  ability  of  the  Restirve  Banks 
to  rec  jver  costs,  the  Board  approved 


1994  fees  which  are  based  cm  a  modified 
fee  strocture  that  more  eSectively 
reflects  the  composition  of  casts  and  the 
demand  of  both  low-voJume  and  high- 
volume  users.  (See  Docket  R-0314 
elsewhere  In  today's  Federal  Kegister.) 
Once  the  new  fee  schoduJe  is 
implemented  and  all  operational 
adju Omenta  are  made,  the  Reserve 
Banks  believe  that  the  total  costs  of 
providing  noncash  collection  services 
can  be  recovered. 

Cash  Services 

Cash  services  that  ara  priced  by  the 
Federal  Reserve  Banks  include  cash 
transportalian.  coin  wrapping, 

nonstandard  packaging  c:  currency 


orders  and  deposits,  and  nonstandard 

frequency  of  access  to  cash  services. 

Ciata  CD  priced  cash  serxices  are  bbing 
included  to  provide  a  complete  view  of 
Reserve  Bank  priced  service 
performance.  Cash  transports'Jon  fee 
changes  do  not  reqiurs  Board  approval. 
The  staff,  however,  la  notified  when 
changes  occur.  The  fees  for  the  other 
priced  ca«;h  services  have  been 
approved  hy  the  Director  of  the  DtTinon 
of  Reserve  Bank  Operations  and 
Payment  Systems  under  delegated 
authority. 

Table  10  presents  actual  1992. 
estimated  1993,  and  prcjocted  1&94  cost 
recovery  performance  for  the  priced 
cash  services. 


Table  10.— Pro  Forma  Cost  and  Revenue  Performance 

[$  milRonsJ 


Year 


1992 

1933  (Est)  . 
1994  (Bud) 


Reveoue 


12.9 

6.2 
6.0 


Operating 

costs  &  Inv 

ptited  ex- 

penees 


12.6 
6.3 
S.O 


Special 

protect  costs 

recovered 


0.0 
0.0 
0.0 


Total  Bit' 
perse  [2-»<3} 


12.6 

6.3 

e.o 


Net  incofr,e 
(ROE)  [1-4] 


0.3 

(0.1) 
0.0 


Target  ROE 


0.1 
0.1 
0.1 


RscoMery 

rase  attar 

targatROE 


102.0 
97.8 
987 


Spaciai 

profSd  costs 

deisweda 

inancad 


CO 
0.0 
00 


The  operating  loss  of  $0.1  million  for 
1993  reflects  the  full-year  effect  of  the 
discontinuation  of  transportation 
services  in  the  Cleveland  office  and  the 
San  Francisco  District.  By  mid-year 
1994,  the  Chicago  office  plans  to 
discontinue  offering  registered  mail 
shipments,  which  contributes  to  the 
projected  recovery  rate  after  targeted 
ROE  of  98.7  percent  for  1994. 

The  1994  fees  for  wrapped  coin, 
nonstandard  packaging,  and 
nonstandard  access,  as  well  as  fees  for 
other  cash  transportation  services  and 
registered  mail  fees  can  be  obtained  by 
contacting  the  individual  Reserve 
offices. 

Competitiva  Impact  Analyaia 

All  operational  and  le^ijBl  cJianges 
considered  by  the  Board  that  have  a 
substantial  effect  on  payment  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  ^arch  1990  policy  statement 


"The  Federal  Reserve  in  the  Psymeols 
System."  In  this  analysis,  staff  assesses 

whether  the  proposed  change  would 
have  a  direct  and  material  adverse  effect 
on  the  ability  of  other  service  providers 
to  compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
due  to  differing  legal  powers  or 
constraints  or  due  to  a  dominant  market 
position  of  the  Federal  Reserve  deriving 
from  such  legal  diHerences. 

The  Board  believes  that  the  price  and 
service  level  changes  would  not  have  a 
substantial  e^ect  on  payments  system 
participants  and  would  not  have  a  direct 
and  material  affect  on  the  ability  of 
other  service  providers  to  romp)ete 
effectively  with  the  Federal  Reserve  in 
providing  similar  services.  The  Board 
recognizes  that  the  1994  fees  proposed 
by  the  Reserve  Banks  result  in  a 
projected  ROE  that  is  below  the  target 
based  on  the  50  benk  holding  c&mpany 
model.  The  Board  beliex'es,  however, 
that  the  Reserve  Banks  have 


demonstrated  their  ability  to  adjust  to 
structural  changes  since  ih»  MCA  was 

implemented  and  believes  that  the 
Reserve  Banks  will  be  able  to  make  the 
appropriate  adjustments  in  the  future. 
The  Board  believes  that  the  approach 
that  is  being  recommended  to  set  fees 
for  the  ACH,  check,  and  noncash 
collection  services  is  consistent  with  the 
approach  that  would  be  used  by  a 
private-sectOT  firm,  which  would  absorb 
the  results  of  one-time  structural 
changes  through  its  retained  earnings 
account  or  would  borrow  funds  to 
finance  capital  improvements. 
Therefore,  the  Boaiid  does  not  believe 
that  the  1994  fees  for  Federal  Reserve 
priced  services  should  have  an  adverse 
affect  on  the  ability  of  other  service 
providers  to  compete  vrith  the  Reserve 
Banks. 

By  order  of  tb«  Boerd  of  Gowrncr*  of  tb« 
Federal  Reserve  System,  Novembar  10. 1i93. 
mHiui  W.  WilM. 

Secretary  of  the  Board. 


Table  1 1  .—Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Servjces 

[MiHtons  of  ctoSars— average  for  yea^) 


StKXt-term  assets: 

Imputed  reserve  requtrsment  on  ctaartng  balances 
Investment  in  rriarketabJe  secur^es  


1904 


S583.e 
5,342.3 


1993 


$S34.B 
5,4652 
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Table  1 1  .—Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services— Continued 

[MWofM  of  doaaf»--averag«  for  yMr] 


R«c«ivablec* 

Matsiiait  and  auppUes ' 

PrepaM  expenses  *  

Items  In  process  01  ooHecllon 


To«al  short-term  assets 

Long-term  assets: 

Premises ' « 

Furniture  and  equipment' 

Lsasehoid  Improvements  and  long-torm  prapayments  * 
Capital  leases  


Total  lor)g-temn  assets 
Total  assets  


Short-term  liabilities: 

Clearing  balances  and  balances  arising  from  eaily  credit  of  unooUscted  items 

Deferred  credit  items 

SfKjrt-term  debt'  


Total  short-term  liabilities  

Long-term  liabilities: 

Obiigabons  urxler  capital  leases 
Long-term  debt' 


Total  long-term  liabilities 

Total  liabilities  

Equity'  


Total  liabiNties  arxl  equity 


1904 


64.3 

5.5 

16.1 

3.196.9 


$9,220.7 

$349.9 

183.1 

32.1 

0.6 


565.6 


$9,786.4 


$5,935.9 

3.198.9 

85.9 


$9,220.7 

$0.0 
174.1 


174.1 


$9,394.8 
391.5 


$9,786.4 


Note:  DetaHs  may  not  add  to  totals  due  to  rounding. 

'  Financed  mrouoh  PSAF;  other  assets  are  self-financing. 

2  Includes  allocations  of  Board  of  Governors'  assets  to  priced  senf>ices  of  $0.4  million  tor  1994  and  $0  4  million  for  1993 

'  Imputed  figures  represent  the  source  of  finarKing  for  certain  priced  services  assets. 

TABtE  12.— OeniVATION  Of  THE  1994  PSAF 

ImWont  01  do%r«I 


A  Assets  to  be  Financed  > 

Short-term  

Long-term  » 

B  Weighted  Average  Cost: 

1.  Capital  Stnjcture  3 

Short-term  Debt 

Long-temri  Debt 

Equity  

2.  Financing  Rates/Costs  > 

Short-tenn  Debt  

Long-term  Debt 

Pre-tax  Equity^  

3.  Elements  of  Capital  Costs 

Short-term  Debt  

Long-term  Debt 

Equity 


1993 


32.6 

5.4 

9.3 

3.826.4 


$9,873.7 

$3590 

201.0 

49.8 

0.0 


609.8 


$10,483.5 


$6,652.4 

3.174.1 

47.3 


$9,873.7 

$0.0 
201.8 


201.8 


$10,075.5 
408.0 


$10,483.5 


$85.9 
565.6 

$651.5 

13.2% 
26.7% 
60.1% 

'. 

4.3% 

8.7% 

12.7% 

$859 
174.1 
391.5 

x4.3%. 

x8.7%- 

x12.7%- 

$3.7 
15.2 
49.7 

C  Other  Required  PSAF  Recoveries: 

Sales  Taxes  

Federal  Deposit  insurance  Assessment 
Board  of  Governors  Expenses 

D  Total  PSAF  Recoveries 


$12.5 

19.6 

2.7 


$68.6 


$35.0 


As  a  percent  of  capital 

As  a  percent  of  expenses  > 


$103.6 


15.9% 
17.0% 


'  Priced  sen/ice  asset  base  is  based  on  the  direct  detennination  of  assets  nielhod. 
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»Svr«emwW6  19S4  budgeted  priced  servtee  expenses  less  sWpptng  are  $608.5  mUllon. 

Table  13— Comparison  Between  1994  and  1993  PSAF  Components 


A.  AsMts  to  be  Financed  (millions  of  doMars): 

S^)ort-term  

Long-term 


B 


Total 


Coal  ol  Capital: 

Short-term  Debt  Rate 

Long-temi  Debt  Rate  

Pne-tax  Return  on  Equity  

Weighted  Average  Long-term  Cost  of  Capital 

C.  TaK  Rata 

D.  Cepttal  Stnjcture: 

Short-term  Debt ; 

Long-term  Debt 

Equity 


E.  Ottver  Required  PSAF  Recoveries  (millions  of  dollars) 

Sales  Taxes  

Federal  Deposit  Insurance  Assessment 

Board  ol  Governors  Expenses 

F.  Total  PSAF. 

Required  Recovery  

As  Percent  of  Capital 

As  Percent  of  Expenses 


1994 


$859 
5656 


$651.5 

4.3% 

8.7% 

12.7% 

11.5% 

30.4% 

135% 
26.7% 
60.1% 

$12.5 

198 

2.7 

$1036 
15.9% 
170% 


1993 


$47.3 
6098 


$667  1 

6.2% 
90% 

86% 

88% 

295% 

78% 
30.5% 
61  7% 

$114 
213 

23 

$814 
139% 
151% 


Table  14.— Complttation  of  Capital  Adequacy  for  Federal  Reserve  Priced  Services 

Imillions  of  dollars] 


Imputed  reserve  requlren>ent  on  clearing  balances 

Investment  In  marketable  securities  

Receivatjies 

Materials  and  supplies 

Prepaid  expenses  

Items  in  process  of  collection  

Premises  

Furniture  and  equipment 

Leases  A  long-term  prepayments 

Total 

Imputed  Equity  for  1994  

Capital  to  Risk-Weighted  Assets 

Capital  to  Total  Assets 


Assets 


$5936 

5,342.3 

64.3 

5.5 

16.1 

3.1989 

349.9 

183.1 

32.7 


$9,786.4 

$391.5 

31.6% 

4.0% 


Risk 
weight 


0.0 
0.0 
0.2 
1.0 
1.0 
0.2 
1.0 
1.0 
1.0 


Weighted 
assets 


$00 
00 

129 
55 

161 
6398 
3499 
1831 

327 


$1.239  9 
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BILUNO  CODE  niO-OI-* 


(DocketNo.  R-0814) 

Federal  Reserve  Bank  Services 

AGENCY;  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice. 


SUMIIARY:  The  Board  has  approved  the 
use  of  volume-based  cash  letter  and 
coupon  envelope  fees  for  the  Reserve 
Banks'  noncash  collection  service; 
option  pricing  for  the  following  check 


products  offered  by  the  Federal  Reserve 
Bank  of  Minneapolis — weekday  and 
vkfeekend  Other  Fed  deposits,  City  Fine 
Sort  deposits,  and  payor  bank 
truncation  products;  and  option  pricing 
for  two  payor  bank  products  offered  by 
all  offices  in  the  Richmond  Federal 
Reserve  District— Account  Total  and 
Account  Total  Plus  products.  The 
specific  noncash  collection  and  check 
fees  appear  in  the  1994  priced  services' 
fee  schedules,  which  are  available  from 
the  Reserve  Banks. 

DATES:  January  3, 1994. 


FOfl  FURTHER  INFORMATION  CONTACT: 
Florence  M.  Young,  Assistant  Director, 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems  (202/452-2745). 
For  questions  regarding  noncash 
collection  services:  Michael  Bermudez. 
Financial  Services  Analyst,  Fiscal 
Agency  &  Definitive  Securities  (202/ 
452-2216);  for  questions  regarding 
check  services:  Edith  Collis,  Financial 
Services  Analyst,  Check  Payments  (202/ 
452-3638).  For  the  bearing  impaired 
only:  Telecommunications  Device  for 
the  Deaf.  Dorothea  Thompson  (202/452- 
3544). 
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SUPPLEMENTARY  MFOMIATION: 

Introduction 

The  Monetary  Control  Act  [MCA) 
requires  the  Federal  Reserve  to  set  fees 
for  it)  payment  services  based  on  all 
direct  and  indirect  costs  actually 
incurred  in  providing  the  services  plus 
imputed  costs  that  would  be  incurred  by 
a  private-sector  service  provider,  such 
as  interest  on  debt,  taxes,  and  return  on 
capital.  These  imputed  costs  are  called 
the  private  sector  adjustment  factor 
(PSAF).  While  the  MCA  also  indicates 
that  due  regard  should  be  given  to 
competitive  factors  and  the  provision  of 
an  adequate  level  of  service  nationwide, 
it  does  not  indicate  how  the  Reserve 
Banks  should  accomplish  these  goals. 

In  setting  fees  to  recover  the  total 
costs  of  payment  services,  the  Reserve 
Banks  have  tended  to  use  cost-based 
pricing  methodologies.  Because  the 
technologies  for  providing  payment 
services  generally  require  fairly  large 
capital  expenditures  and  there  can  be 
increasing  returns  to  scale  associated 
with  the  provision  of  such  services,  the 
Reserve  Banks  have  developed  fee 
schedules  for  most  services  that  consist 
of  a  combination  of  fixed  and  variable 
fees.  This  approach  provides  a  means  to 
set  variable  fees  near  the  incremental 
costs  of  providing  the  service  and  to 
recover  total  costs,  including  the  PSAF. 
Using  such  combinations  of  fees 
contributes  to  efficient  use  of  services. 

In  some  cases,  the  Reserve  Banks  have 
modified  the  cost-based  methodology  to 
reflect  premium  service  levels  and 
demand  considerations.  It  is  not  clear, 
however,  that  the  approaches  that  have 
been  used  by  the  Reserve  Banks  to  set 
fees  address  competitive  factors 
effectively  nor  result  in  the  most 
economically  efficient  prices.  The 
depository  institutions  that  comprise 
the  customer  base  for  Federal  Reserve 
priced  services  range  from  large  money- 
center  banks  with  affiliates  nationwide 
to  small  credit  unions  and  one-office 
rural  community  banks.  Such  widely 
divergent  institutions  have  vastly 
different  business  needs.  While 
significant  attention  has  been  given  to 
increasing  the  sophistication  of  cost- 
based  pricing  methodologies,  the 
Reserve  Banks  have  generally  attempted 
to  address  demand  considerations 
through  product  design.  For  example, 
the  mixed  check  deposit  product  was 
designed  for  smaller  depository 
institutions  for  who.T.  any  amount  of 
sorting  would  be  burdensome.  These 
institutions  deposit  a  single  cash  letter 
that  contains  both  local  items  and  items 
payable  in  other  Federal  Reserve 
territories.  The  per-item  fees  for  this 
product  are  high,  relative  to  other  check 


products,  because  the  Reserve  office 
performs  all  check  sorting.  On  the  other 
band,  check  deposit  products  called 
"group  sorts"  hJave  been  designed  to 
appeal  to  larger  institutions  that 
typically  have  the  technological 
capability  and  capacity  to  perform  a 
substantial  amount  of  check  sorting. 
Depositors  are  charged  lower  per-item 
fees  or  are  offered  later  deposit 
deadlines  for  these  products  because 
Reserve  offices  perform  less  sorting  and 
can  use  their  check  sorting  equipment 
more  efficiently. 

It  is  difficult,  however,  to  satisfy  the 
needs  of  both  high-volume  and  low- 
volume  institutions  solely  through 
differing  product  offerings.  High-volume 
users  typically  have  the  ability  to  select 
among  a  number  of  sources  to  obtain 
payment  services,  including  acquiring 
expensive  equipment  to  perform 
functions  in-house  or  purchasing  the 
services  from  a  variety  of  suppliers. 
Fewer  options  are  available  to  low- 
volume  users  because  the  costs 
associated  with  many  of  the  alternatives 
are  relatively  high.  In  part,  it  appears 
that  some  of  the  differences  in  the 
alternatives  available  to  smaller 
institutions  reflect  the  higher  costs 
associated  with  providing  service  to 
large  numbers  of  institutions  depositing 
small  transaction  volumes.  Fee 
structures  that  do  not  reflect  such  cost 
differences  result  in  competition  among 
service  providers  for  the  low-cost 
customers,  but  not  for  the  high-cost 
customers.  Similar  situations  exist  in 
other  industries.  For  example,  in  the 
telecommunication  area,  AT&T  charged 
that  MQ  eschewed  high-cost,  low- 
return  services  for  more  profitable 
services.  AT&T  also  alleged  that  Comsat 
syphoned  off  low-cost  customers.' 

Providing  services  that  meet  the  needs 
of  low-volume  customers,  in  particular, 
may  require  a  pricing  methodology  that 
addresses  the  demands  of  both  high- 
and  low-volume  users.  Specifically, 
without  high-volume  customers,  all  of 
the  fixed  costs  associated  with  the 
provision  of  services  would  have  to  be 
borne  by  the  low-volume  customers. 
Thus,  low-volume  customers  would  face 
either  higher  prices  or  lower  quality 
services.  This  conclusion  reflects  the 
level  of  fixed  costs  required  to  provide 
payment  services  and  the  fact  that,  at 
low-volume  levels,  scale  economies 
could  not  be  achieved. 

The  distributors  of  natural  gas  face 
similar  pricing  concerns.  The  1978 
Natural  Gas  Policy  Act  created  the 
possibility  for  industrial  plants  to 


bypass  local  distribution  utilities  by 
building  direct  connections  to  pipelines, 
gas  producers,  or  intermediaries. 2 
Without  big  industrial  ciistomers, 
however,  all  of  the  fixed  costs 
associated  with  local  gas  distribution 
would  be  borne  by  the  smaller 
industrial  plants  and  consumers.  The 
loss  of  the  nigh-volume  customers 
would  raise  the  rates  of  low-volume 
commercial  and  residential  users  or 
would  reduce  the  quality  of  their  service 
because  economies  of  scale  could  not  be 
attained  without  both  user  groups. 
Thus,  social  costs  would  be  higher 
because  scale  economies  would  not  be 
achieved  and,  most  likely,  some 
pipeline  capacity  would  remain  idle.  On 
the  other  hand,  a  volume-based  pricing 
strategy  could  be  used  to  retain  high- 
volume  customers  and  achieve  scale 
economies. 

Several  automated  clearing  house 
(ACH)  service  providers  that  have  a 
customer  base  of  both  low-  to  high- 
volume  users  offer  volume-based 
pricing  strategies.  Visa  U.S.A.,  a 
national  service  provider,  offers  a 
transaction  discount  of  10  percent  to 
institutions  with  transactions  volumes 
greater  than  500,000  transactions  per 
month.  Deluxe  ACH  Ser\'ices,  a  regional 
service  provider,  charges  lower 
transaction  fees  for  transaction  volumes 
over  5  million  items  per  month,  and  still 
lower  fees  for  transactions  in  excess  of 
10  million  items.'  In  each  case  the  price 
structure  is  designed  to  meet  different 
customers'  needis  for  essentially  the 
same  product. 

The  Clearing  House  Interbank 
Payment  System  (CHIPS),  operated  by 
the  New  York  Clearing  House 
Association,  allocates  its  total  costs  for 
operations  among  the  participants 
according  to  usage,  that  is,  the  number 
of  messages  sent  and  received  during 
the  previous  month.  There  is  a 
minimum  charge  of  $1,500  per  month. 
High-volume  users  with  over  80,000 
messages  a  month  are  charged  $0.13  to 
send  a  message  and  $0.13  to  receive  a 
message.  Senders  of  fewer  than  80,000 
messages  per  month  are  charged  $0.18 
to  $0.40,  depending  upon  whether  their 
messages  are  coded  with  the  receiver's 
identification.* 

In  approving  the  use  of  volume-based 
pricing  for  the  noncash  coU^on 
service  and  for  selected  check  products 
at  the  Federal  Reserve  Banks  of 
Richmond  and  Minneapolis,  which  is 
discussed  below,  the  Board  requested 
the  staff  to  recommend  principles  that 


<  JeanJacquM  Laffoal  and  lean  Tirol*.  "Optinul 
Bypau  and  Cream  Skimming,"  American  Economic 
Raview,  vol.  BO  (Dacaoibar  1990),  pp.  1042-1061. 


'Ibid.,  p.  1042. 

>  Woolwortfa/Dudl«y  AMOcialaa,  XomparaUve 
Analy*i«  of  ACH  Sarvica  Providart,'*  April  19*1. 
*  New  York  Clearing  House  AModaUoa. 
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would  be  used  in  the  future  to 
determine  when  and  how  volume-based 
pricing  might  be  used  in  setting  fees  for 
Federal  Reserve  priced  services. 
Following  review  by  the  Board,  public 
comment  will  be  requested  on  the 
proposed  principles. 

Discussion 

Noncash  Collection  Semce— Noncash 
collection  volume  levels  began  to 
dechne  rapidly  after  1983,  when  the 
issuance  of  bearer  seciuities  was 
discontinued  following  the  enactment  of 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982.  Since  that  time,  many 
bearer  municipal  sectirities  have  been 
"immobilized."  or  converted  to  book- 
entry  form.  Moreover,  recent  low 
interest  rates  have  prompted  many 
municipalities  to  call  outstanding  bonds 
and  reissue  securities  in  either 
registered  or  book-entry  form.  Largely 
due  to  the  significant  reduction  in 
volume,  the  Reserve  Banks  incurred  an 
operating  loss  in  1992  and  project  an 
.operating  loss  in  1993. 

To  address  the  difficulties  associated 
with  recovering  the  Reserve  Banks'  costs 
in  a  declining  market,  the  Reserve  Banks 
(1)  have  reduced  the  number  of  noncash 
operating  sites  to  four  offices 
(Cleveland,  Jacksonville,  New  York,  and 
Chicago)  and  plan  to  reduce  the  number 
of  offices  to  three  by  year-end  1994,  and 
to  two  by  year-end  1995  and  (2)  are 
adopting  a  modified  fee  structure  that 
more  effectively  reflects  the 
composition  of  the  Reserve  Banks'  costs 
and  the  demand  of  both  low-  and  high- 
volume  users. 

Currently,  the  Reserve  Banks  assess  a 
variable  fee  for  each  envelope 
containing  matured  coupons  that  is 
deposited.  Higher  fees  are  generally 
assessed  for  interregional  deposits  than 
for  local  deposits  and  some  Reserve 
offices  apply  separate  postage  and 
insurance  charges.  As  is  the  case  for 
other  services,  there  are  fixed  and 
variable  costs  associated  with 
processing  coupon  deposits.  An  analysis 
of  the  costs  incurred  in  processing 
coupon  deposits  indicated  that 
approximately  35  percent  of  the  costs  is 
associated  with  cash  letter  processing. 
Because  these  costs  do  not  vary 
significantly  across  the  volume  of 


coupon  envelopes  received,  the  costs 
incurred  in  providing  coupon  collection 
services  cannot  be  recovered  effectively 
solely  by  charging  variable  fees.  As  a 
result,  the  Board  approved  a  fee 
structure  under  which  both  cash  letter 
and  coupon  envelope  fees  will  be 
assessed.  In  addition,  shipping  expenses 
will  be  recovered  through  the  coupon 
envelope  fiaes. 

Further,  a  wide  variety  of  depository 
institutions  use  the  noncash  collection 
service.  Implementing  cash  letter  fees 
will  raise  the  cost  of  using  this  service 
for  institutions  that  deposit  relatively 
few  cou]M)n  envelopes  and  should 
reduce  the  cost  for  institutions  that 
deposit  relatively  higher  volumes.  To 
address  the  potential  cost  increase  for 
low-volume  depositors  and  the  price 
sensitivity  of  high-volume  depositors, 
the  Board  approved  cash  letter  and 
coupon  envelope  fees  that  vary  based  on 
the  number  of  coupon  envelopes 
included  in  a  deposit.  For  example,  for 
local  deposits  containing  five  or  fewer 
coupon  envelopes,  the  cash  letter  fee 
would  be  $7.50  and  coupon  envelope 
lises  would  be  $4.25  or  $4.50.  For  local 
deposits  containing  more  than  five 
coupon  envelopes,  the  cash  letter  fee 
would  be  $15.00  with  coupon  envelope 
fees  of  $2.50  or  $3.00.  Higher  coupon 
envelope  fees  would  be  assessed  for 
interregional  deposits.  (The  1994  fee 
schedules  with  the  specific  fees  to  be 
assessed  by  each  of  the  four  offices 
providing  noncash  collection  sen'ices 
are  available  fixim  the  Reserve  Banks.) 
The  noncash  collection  service  faces 
significant  xmcertainty  due  to  declining 
volumes,  a  dwindling  nimiber  of  other 
service  providers,  and  the  adjustment  to 
a  more  consolidated  operating 
environment  The  Board  believes  that 
implementing  a  combination  of  cash 
letter  and  coupon  envelope  fees,  which 
vary  based  on  the  size  of  the  deposit, 
will  improve  the  Reserve  Banks'  ability 
to  recover  the  costs  of  providing 
noncash  collection  service  over  the 
longer  run. 

Check  Service 

The  Board  approved  the  use  of  option 
pricing  for  the  following  deposit 
products  and  payor  bank  services — the 
Minneapolis  office's  weekday  and 


weekend  Other  Fed  deposits,  its  Qty 
Fine  Sort  deposits,  and  its  payor  bank 
truncation  products  and  the  Richmond 
District's  Account  Total  and  Account 
Total  Plus  payor  bank  services. 

Traditionally,  the  Reserve  Banks  have 
charged  the  same  price  for  a  given  check 
product,  regardless  of  the  number  of 
items  processed  for  an  individual 
depository  institution.  As  noted  above, 
some  products  have  been  designed  to 
appeal  either  to  high-volume  or  low- 
volume  institutions.  Nevertheless,  a 
single  fee  is  assessed  for  each  Federal 
Reserve  product  without  regard  to  the 
number  of  items  that  are  processed. 
Private-sector  service  providers 
frequently  set  prices  that  take  into 
account  the  efficiencies  that  can  be 
realized  in  handling  high  transaction 
volumes.  Option  pricing  will  allow  the 
Reserve  Banks  to  recognize  these 
economies  in  the  fees  charged  for  check 
services. 

Option  pricing  for  deposit  products 
and  payor  bank  services  will  be 
structured  similarly.  Each  depository 
institution  will  be  presented  with  the 
same  set  of  pricing  options.  One  option 
will  combine  a  relatively  low  cash  letter 
fee  (for  deposit  products)  or  daily 
minimum  fee  (for  payor  bank  services) 
with  a  relatively  high  per-item  fee.  The 
other  option  will  combine  a  relatively 
high  cash  letter  or  minimum  fee  with  a 
relatively  low  per-item  fee.  It  is 
expected  that  low-volume  institutions 
would  find  the  first  alternative  more 
attractive,  while  high-volume 
institutions  would  prefer  the  second 
option.  Both  options,  however,  will  be 
presented  to  every  institution,  and  the 
user  will  dedde  which  option  is  more 
appropriate  for  the  institution's  business 
needs. 

The  following  table  demonstrates  how 
option  pricing  would  affect  a  depository 
institution's  costs  over  a  range  of 
transaction  volumes.  In  this  example. 
Option  I  would  consist  of  a  $1.50  fixed 
fee  and  a  $0.05  per-item  fee.  Option  n 
would  combine  a  $7.50  fixed  fee  with  a 
per-item  fee  of  $0,044.  At  volumes 
under  1,000  items,  a  user  would  face 
lower  costs  by  selecting  Option  I.  At 
volumes  above  1.000  items,  a  user 
would  incur  lower  charges  by  selecting 
Option  n. 


Number  of  items 


100 

500 

1.000.. 
2,000.. 
10,000 


Option  I 


Total  cost 


$6.50 

26.50 

51.50 

101.50 

501.50 


Unit  cost 


$0,065 
0.053 
0.052 
0.051 
0.050 


OpttonN 


Tota<cost 


$11.90 
29.50 
51.50 
95.50 

447.50 


Unttcoet 


$0,119 
O059 
0052 
0048 

0.^45 
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The  application  of  option  pricing 
would  be  most  beneficial  for  check 
products  that  are  used  by  institutions  of 
varying  sizes,  such  as  the  city.  RCPC, 
country,  and  Other  Fed  deposit  options 
and  most  payor  bank  services.  It  would 
provide  little  benefit  for  products  that 
were  designed  specifically  to  appeal  to 
a  single  user  class,  such  as  mixed 
deposits. 

The  Board  believes  that  option  pricing 
is  an  efficient  pricing  methodology  and 
that  it  should  ultimately  benefit  both 
,  high-  and  low-volume  users. 

Competitive  Impact  Analyaia 

In  assessing  the  competitive  impact  of 
implementing  a  volume-based  pricing 
alternative,  the  staff  considerea  whether 
there  would  be  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  and.  if  so,  whether  the 
effects  are  due  to  legal  differences  or  to 
a  dominant  market  position  deriving 
from  such  differences.  The  Board 
believes  that  use  of  volume-based 
pricing  in  the  noncash  collection  service 
and  for  selected  check  products  at  the 
Richmond  and  Minneapolis  Reserve 
Banks  should  not  adversely  affect  the 
ability  of  private-sector  providers  to 
compete  with  the  Federal  Reserve  in 
providing  similar  services.  A  number  of 
private-sector  service  providers  use 
comparable  pricing  methodologies. 
Noncash  Collection  Service — The 
Federal  Reserve  does  not  have  a 
dominant  market  position  in  the 
noncash  collection  business  although 
the  number  of  service  providers  is 
diminishing.  The  System's  efforts  to 
reduce  operating  costs  by  consolidating 
processing  sites  and  to  set  fees  that  are 
attractive  to  both  high-  and  low-volume 
users  is  intended  to  provide  a  stabilizing 
presence  in  the  market.  Because  there 
are  very  few  competing  service 
providers,  the  use  of  volume-based 
pricing  should  be  viewed  positively  by 
institutions  collecting  municipal 
coupons. 

check  Semce— Although  the  Federal 
Reserve  is  currently  a  dominant 
provider  of  interterritory  ch«ck 
collection  services,  the  implementation 
of  the  same-day  settlement  regulation 
provides  private-sector  banks  the  right 
to  present  checks  directly  to  payor 
banks  and  should  enhance  the  ability  of 
private-sector  banks  to  compete  with 
Federal  Reserve  check  collection 
services.  The  Board  beheves  that  the  use 
of  volume-based  pricing  for  selected 
check  products  by  the  Richmond  and 
Minneapolis  Reserve  Banks  will  not 
have  a  direct  and  material  adverse  effect 
on  the  ability  of  other  service  providers 


to  compete  with  the  Federal  Raservs. 
Permitting  the  Reserve  Banks  to 
implement  volume-based  fees  should 
stimulate  competition  and  lead  to  more 
efficient  use  of  check  service*. 

By  order  of  the  Board  of  Govemora  of  the 
Federal  ReMnre  Syitam.  Novmnber  10, 1003. 
Williaa  W.  WilM. 
Secretary  of  the  Board. 

jFR  Doc.  93-28196  Filed  11-1&-03;  8:45  am] 
MUJNO  CODE  ai»-oi-r 


FEDERAL  TRADE  COMMISSION 
Appliance  Labeling  Rule 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Notice  of  Application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3518)  for  information 
collection  requirements  contained  in 
proposed  amendments  to  the 
Commission's  Appliance  Labeling  Rule, 
16  CFR  part  305. 

SUMMARY:  The  FTC  is  seeking  OMB 
clearance  for  information  collection 
requirements  contained  in  proposed 
amendments  to  the  Commission's 
Appliance  Labeling  Rule. 

The  Energy  Policy  Act  of  1992 
("EPA"),  Public  Law  102-486.  amends 
the  Energy  Policy  and  Conservation  Act 
of  1975,  which  directed  the  Commission 
to  issue  the  Appliance  Labeling  Rule. 
The  Appliance  Labeling  Rule 
establishes  labeling  requirements  for  the 
disclosure  of  energy  cost  or  energy 
consumption  information  for  eight 
appliance  categories:  (1)  Refrigerators, 
rehigerator-freezers  and  freezers;  (2) 
dishwashers;  (3)  clothes  washers;  (4) 
water  heaters;  (5)  room  air  conditions; 
(6)  furnaces,  (7)  central  air  conditioners 
and  heat  pumps;  and  (8)  fluorescent 
lamp  ballasts.  EPA  92  adds  three  new 
categories  of  lamp  products  (general 
service  fluorescent  lamps,  medium  base 
compact  fluorescent  lamps,  and  general 
service  incandescent  lamps,  both 
reflector  and  non-reflector)  to  the 
products  under  EPCA  for  which  the 
Commission  must  issue  labeling  rules. 
The  proposed  amendments  would 
require  manufacturers  to  retain  records 
to  substantiate  required  discloses  on 
product  labels,  in  catalogs,  and  in  point- 
of-sale  written  materials.  The  proposed 
amendments  also  would  require 
manufacturers  covered  by  minimum 
efficiency  standards  to  submit  to  the 
Commission  annually,  trade  names, 
model  numbers,  and  energy  usage 
information. 


Estimate  of  Information  Collection 
Burden 

Commission  staff  believes  that 
approximately  100  industry  members 
currently  are  covered  by  the 
bookkeeping  and  reporting  requirements 
of  the  Rule  for  the  eight  covered  product 
categories.  For  approximately  85%  of 
the  manufacturers  of  covered  products, 
the  reporting  burden  has  been  reduced 
to  zero  because  these  manufacturers 
submit  product  information  for 
publication  in  trade  association 
directories  in  the  normal  course  of  their 
business  activiti.es.  The  other  15%  of 
manufacturers,  however,  must  fulfill  the 
reporting  requirement  by  submitting 
individual  company  reports  to  the 
Commission.  Staff  estimates  that  each  of 
these  companies  would  expend  no  more 
than  10  hours  to  comply  with  this 
requirement.  Therefore,  staff  estimates 
that  the  maximum  current  total  yearly 
burden  of  the  Rule  is  150  hours  (10 
hours  per  year  times  15  industry 
members). 

The  Commission  has  underway  a 
proceeding  to  amend  the  existing  Rule 
to  add  pool  heaters  and  two  specialized 
types  of  water  heaters  (instantaneous 
water  heaters  and  heat  pump  water 
heaters)  to  the  Rule.  58  FR  7852  (Feb.      ^ 
9, 1993).  After  considering  comments 
received  from  the  public.  Commission 
staff  estimates  that  no  more  than  50 
companies  would  be  affected  and  that 
each  company  would  expend  less  than 
10  hours  to  comply,  for  a  total  burden 
of  approximately  500  hours. 

In  addition,  the  Commission  has 
underway  a  proceeding  to  amend  the 
existing  Rule  to  add  four  categories  of 

J)lumbing  products  (showerheads. 
aucets,  water  closets,  and  urinals)  to 
the  list  of  covered  products.  58  FR 
26715  (May  5,  1993).  At  this  time,  staff 
estimates  that  approximately  100-120 
plumbing  products  manufacturers 
would  be  affected  and  that  it  would  take 
each  manufacturer  less  than  a  half  hour 
per  year  to  comply  with  the 
requirements,  resulting  in  a  total  of  less 
than  60  hours  of  paperwork  burden. 

In  the  proceeding  to  add  lamp 
products  to  the  Rule,  staff  estimates  that 
approximately  50  or  fewer  lamp 
products  manufacturers  could  be 
affected  by  the  proposed  recordkeeping 
and  reporting  requirements.  Staff 
estimates  that  it  will  take  each  of  the 
manufacturers  less  than  an  additional 
five  hours  per  year  to  comply  with  the 
proposed  requirements,  resulting  in  a 
total  of  approximately  250  hours  of 
paperwork  burden,  lliis  estimate  is 
small  because  manuCacturers  already 
maintain  some  of  the  required  records 
in  the  normal  course  of  business. 
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Records  that  are  likely  to  be  retained  by 
industry  members  during  the  normal 
course  of  business  are  excluded  from 
the  "burden"  for  OMB  purposes.  See  5 
CFR1320.7fbMl). 

Based  on  these  figures,  staff  estimates 
that  the  current  total  yearly  burden  of 
the  Rule  is  150  hours  (10  hours  per  y^ar 
times  15  industry  members).  The  water 
heater  amendment  would  add  10  hours 
per  year  times  50  industry  members. 
Sta^  further  estimates  that  the  total 
additional  yearly  burden  imposed  by 
t^ie  proposed  amendment  to  add 
plumbing  products  would  be  60  hours 
(30 minutesper year  times  120  industry 
members).  The  proposal  to  add  lamp 
products  would  result  in  approximately 
250  hours  for  a  new  burden  total  of 
approximately  960  hours,  which  has 
been  rounded  up  to  1,000  hours. 
DATES:  Comments  on  this  application 
must  be  submitted  on  or  before 
December  17, 1993. 
ADDRESSES:  Send  comments  both  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  ExecutiveOffice  Building, 
room  3228.  Washington.  DC  20503. 
ATN:  Desk  Officer  for  (he  Federal  Trade 
Commission  and  to  the  Office  of  the 
General  Counsel.  Federal  Trade 
Commission.  Washington.  DC  20580. 
Copies  of  the  submission  to  OMB, 
including  the  application,  may  be 
obtained  from  the  Public  Reference 
Section,  Room  130,  Federal  Trade 
Commission,  Washington,  DC  20580. 
FOR  FURTHER  »IF0RMAT10N  CONTACT: 
Elaine  W.  Crockett.  Attorney.  Office  of 
the  G«ieral  Counsel.  Federal  Trade 
Commission.  Washington.  DC  20580 
(202) 326-2453. 
Donald  S.  Qark. 
Secntary. 
[PR  Doc.  93-281M  Piled  11-1^-93: 8:45  am) 

■UJNQ  COOC  S7S»-ei-M 


[FIta  Not.  911-0020.  and  901-0109) 

Homeeare  Oxygen  6  Medical 
Equipment  Co..  et  al.  Home  Oxygen  « 
Medical  Equipment  Co.,  et  aL,  and 
Certain  Home  Oxygen  Pulmondoglata; 
Propoeed  Conaent  Agreementa  With 
Analyaea  to  Aid  Put>llc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  OHnpetition.  these  three 
consent  agreements,  accepted  subject  to 
final  Commission  approval,  would 
reouire.  among  other  things,  two 
Caiifomia-based  suppliers  of  oxygen 


systems  prescribed  for  home  use— 
respectlvelv  located  in  Contra  Coata 
County  and  Almeda  County— to  make 
divestitures  such  that  25  percent  or 
fewer  of  the  pulmonlogists  in  each  of 
the  two  relevant  geographic  markets 
would  be  affiliated  with  each 
partnership.  It  would  also  prohibit  the 
forming  of  any  new  oxygen  company 
which  would  have  mari^  power  over 
oxygen  referrals  in  the  relevant 
geographic  market. 

DATES:  Comments  must  be  received  on 
or  before  January  18, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW., 
Washgington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger  or  Kerry  O'Brien.  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  Street, 
suite  570,  San  Francisco.  CA  94103, 
415-744-7920. 

SUPPLEMENTARY  ilFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  noUce  is 
hereby  given  that  the  following  consent 
agreements  containing  consent  orders  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  have  been  placed 
on  the  public  record  for  a  pteriod  of  sixty 
160)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  priitdpal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission  s  Rules 
of  PracUce  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

In  the  Matter  of:  Homecare  Oxygea  & 
Medical  Equipment  Company,  a  limited 
partnership,  Michael,  L.  Cohen,  M  D.,  Harry 
J.  MacDannald,  M  D.,  Gerald  R.  Del  Rio. 
M.D.,  Ravinder  N.  Gupta,  M.D.,  Gregory  D. 
Anderson,  M.D.,  David  S.  Safianoff,  M.D., 
Richard  S.  Kops.  M.D.,  Richard  A.  Bordow. 
M.D..  Herman  R.  Bruch,  M.D.,  Frederick  J. 
Nachtwey,  M.D.,  and  )orge  A.  Selaiar-Suero. 
M.D.,  individually  and  aa  partners,  trading 
and  doing  business  as  Homecare  Oxygen  k 
Medical  Equipment  Company. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Homecare 
Oxygen  k  Medical  Equipment 
Company,  a  limited  partnership, 
Michael  L  Cohen,  M.D.,  Harry  J. 
MacDannald.  M.D.,  Gerald  R.  Del  Rio. 
M.D..  Ravinder  N  Gupta,  M  D  ,  Gregory 
D.  Anderson.  M.D.,  David  S.  Safianoff, 
M.D.,  Richard  S.  Kops,  M.D..  Richard  A. 
Bordow,  M.D.,  Herman  R.  Bruch.  M.D., 
Frederick  J.  Nachtwey,  M.D.,  and  )oi^ 
A.  Salazar-Suero.  MJ)..  individually 


and  as  partners,  trading  and  doing 
busineas  as  Homecare  Oxygen  & 
Medical  Equipment  Company 
(collectively  "proposed  respondents"), 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to 
remedy  the  acts  and  practices  being 
investigated. 

It  Is  Hereby  Agreed  by  and  between 
proposed  respondents  and  their  duly 
authorized  attorneys  and  counsel  for  the 
Federal  Trade  Commission 
("Commission")  that: 

1.  Proposed  respondent  Homecare 
Oxygen  &  Medical  Equipment  Company 
(hereinafter  "Homecare")  is  a  limited 
partnership  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Cahfomia.  h  has 
its  principal  place  of  business  at  4041 
Pike  Lane,  suite  C,  Concord.  California 
94520. 

2.  Proposed  respondent  Michael  L 
Cohen.  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  general  partner  of 
Homecare.  His  place  of  business  is 
located  at  130  La  Casa  Via,  Building  2, 
suite  208,  Walnut  Creek.  Califom..* 
94598. 

3.  Proposed  respondent  Harry  J. 
Ma<jDannald.  M.D.,  is  an  ir>dividual 
who  has  been,  and  is  now,  s  general 
partner  of  Homecare.  His  place  of 
business  is  located  at  130  La  Casa  Via. 
Building  2,  suite  208,  Walnut  Creek. 
Cahfomia  94598. 

4.  Proposed  respondent  Gerald  R.  Del 
Rio,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  2220  Gladstone,  No.  3, 
Pittsburg.  California  94565. 

5.  Proposed  respondent  Ravinder  N. 
Gupta.  M.D.,  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  3741  Sunset  Lane,  Antioch. 
CaUfomia  94509. 

6.  Proposed  respondent  Gregory  D. 
Anderson,  M  D..  is  an  individual  who 
has  been,  and  is  now,  a  limited  partner 
in  Homecare.  His  place  of  business  is 
located  at  130  La  Casa  Via,  Building  2, 
suite  208,  Walnut  Creek.  California 
94598. 

7.  Proposed  respondent  David  S. 
Safianoff,  M.D.,  is  an  individual  who 
has  been,  and  is  now,  a  hmited  i>artner 
in  Homecare.  His  place  of  business  is 
located  at  2222  East  Street,  suite  300, 
Concord,  California  94520. 

8.  Propoaed  respondent  Richard  S. 
Kops,  M.D.,  is  an  individual  who  has 
been,  ai>d  is  now,  a  limited  partner  In 
Homecare.  His  place  of  business  is 
located  at  2222  East  Street,  suite  300. 
Concord,  California  94520. 
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9.  Proposed  respondent  Richard  A. 
Bordow,  M.D.,  is  an  Individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  2000  Vale  Road,  San  Pablo, 
California  94806. 

10.  Proposed  respondent  Herman  R. 
Bruch,  M.D.,  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Homecare.  His  place  of  business  is 
located  at  2000  Vale  Road,  San  Pablo, 
Cabfomia  94806. 

11.  Proposed  respondent  Frederick  J. 
Nachtwey.  M.O.,  is  an  individual  who 
has  been,  and  is  now,  a  limited  partner 
in  Homecare.  His  place  of  business  is 
located  at  2000  Vale  Road,  San  Pablo, 
California  94806. 

12.  Proposed  respondent  Jorge  A. 
Salazar-Suero,  M.D.,  is  an  individual 
who  has  been,  and  is  now,  a  limited 
partner  in  Homecare.  His  place  of 
business  is  located  at  2211  East  Street, 
Concord,  California  94520. 

13.  Proposed  respondents  admit  all 
the  jurisdictional  facts  set  forth  in  the 
draft  of  Complaint  here  attached. 

14.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

15.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

16.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  Complaint  here  attached. 

17.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 


to  ths  provisions  of  $  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  Complaint 
corresponding  in  fbnn  and  substance 
with  the  draft  of  Complaint  here 
attached  and  its  dedsion  containing  the 
following  Order  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  res{)ect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  Complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondents  at  their  addrc«ses  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
imderstanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

18.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order.  The 
proposed  respondents  further 
understand  that  they  may  be  liable  for 
dvil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 


As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  "Durable  medical  equipment"  or 
"DME"  means  medical  eqxiipment  sold, 
rented,  or  leased  to  customers  for  home 
use.  DME  includes,  but  is  not  limited  to, 
ambulatory  aids,  wheelchairs,  walkers, 
hospital  beds,  commodes  and 
respiratory  therapy  equipment,  such  as 
ox>gen  systems.  "DNffi"  encompasses 
all  aspects  of  supplying  DME,  including. 
but  not  limited  to,  delivering  and 
servicing  the  equipment,  and  rendering 
accompanying  services  to  customers. 

B.  "Oxygen  systems"  means  DME 
used  to  service  individuals  who  are 
imable  to  obtain  adequate  oxygen 
through  independent  breathing.  Oxygen 
systems  include,  but  are  not  limited  to, 
oxygen  gas  contained  in  tanks;  liquid 
oxygen  stored  in  reservoirs  and  smaller, 
portable  containers:  and  electrically- 


operated  oxygen  concentrators.  "Oxygen 
systems"  encompasses  all  aspects  of 
supplying  these  oxygen  systems, 
including,  but  not  Umited  to,  delivering 
and  servicing  the  eouipment,  supplying 
oxygen  content,  ana  rendering 
accompanying  services  to  customers. 

C.  "Hospital"  means  a  health  fedlity, 
other  than  a  federally-owned  fadlity, 
having  a  duly  organized  governing  body 
with  overall  administrative  and 
professional  responsibility  and  an 
organized  professional  staff  that 
provides  24-hour  inpatient  care,  and 
whose  primary  function  is  to  provide 
inpatient  services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 
"Hospital"  includes  any  affiliate, 
subsidiary,  or  partnership  in  which  the 
hospital  holds  a  ten  (10)  percent  or 
greater  interest. 

D.  "Medical  Professional"  means  any 
individual  who  is  licensed  by  the  State 
of  California  as  a  Mediod  Doctor. 

E.  "Pulmdhologist"  means  a  medical 
professional  who  spedalizes  in  the 
diagnosis  and  treatment  of  pulmonary 
disease,  regardless  of  whether  the 
medical  professional  has  been  certified 
as  a  spedalist  in  pulmonary  disease. 
"Pulmonolc^st"  does  not  include 
medical  proressionals  who  spedalize  in 
the  diagnosis  and  treatment  of  patients 
who  would  not  use  the  type  of  oxygen 
systems  defined  herein,  such  as  patients 
suffering  from  allergies  and  pediatric 
patients  requiring  oxygen  systems 
specially  designed  for  children. 

F.  "Practidng"  means  having  staff 
privileges,  including,  but  not  limited  to, 
active  or  courtesy  staff  privileges,  at  any 
hospital. 

G.  "Relative"  means  an  individual 
who  is  related  to  the  individual,  as 
father,  mother,  son,  daughter,  brother, 
sister,  imcle,  aunt,  great  aunt,  great 
uncle,  first  cousin,  nephew,  niece, 
husband,  wife,  grandfather, 
grandmother,  grandson,  granddaughter, 
father-in-law,  mother-in-law,  son-in- 
law,  daughter-in-law,  brother-in-law, 
sister-in-law,,  stepfather,  stepmother, 
stepson,  stepdaughter,  stepbrother, 
stepsister,  half-brother,  half-sister,  or 
who  is  the  grandfather  or  grandmother 
of  the  spouse  of  the  individual. 

H.  "Own"  or  "Ownership  interest" 
means  any  and  all  stock,  share,  capital, 
equity  or  other  interest,  asset,  property, 
license,  lease,  or  other  right  or  privilege, 
tangible  or  intangible,  whether  obtained 
or  held,  directly  or  indirectly,  through 
any  relative,  employee  or  agent,  or 
through  any  corporate  or  other  device. 

I.  "Affiliated  with"  means  having  an 
ownership  interest  in  the  entity  or  being 
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a  meonber  of  the  same  group  practice  as 
an  investor  in  the  raitity. 

J.  "ReJevant  geographic  market" 
means  Contra  Costa  County,  California, 
including  the  south-east  portion  of 
Alameda  County  referred  to  as  the  "Tri- 
Valley"  area.  TTie  Tri-Valley  area 
includes  the  cities  of  Livermore,  Dublin 
and  ^easanton. 

K.  ["Service  Area"  means  the 
geog^phic  area  in  which  an  entity 
engageis  in  the  sale,  rental,  or  lease  of 
oxygen  systems. 

L.  "Intended  Service  Area"  means  the 
senrioB  area  that  the  entity  plans  to  have 
the  capacity  to  service  diuing  its  first 
several  j^ears  of  operation. 

/( k  Ordered  that,  within  eight  (8) 
months  from  the  date  this  Order 
becomes  final,  as  many  of  the 
pulmonologist  respondents  as  are 
necessary  divest,  absolutely  and  in  good 
faith,  their  ownership  interests  in 
Homecare  such  that  no  greater  than 
twenty-five  (25)  percent  of  the 
pulmonoiogists  practicing  in  the 
relevpnt  geographic  market  are  affiliated 
with  Homecare.  Any  divestiture 
pursuant  to  this  provision  must  comply 
with  the  provision  of  Paragraph  FV'  of 
this  Order. 

^     I 

It  Is  Further  Ordered  that,  if  the 
divestitures  required  by  paragraph  11  of 
this  Order  have  not  been  completed 
within  the  eight  (8)  month  period,  all 
respondents  who  are  pulmonoiogists 
shall  each  divest,  absolutely  and  in  good 
faith,  their  ownership  interest  In 
respondent  Homecare  within  twelve 
(12)  months  from  the  date  this  Order 
bacomfBS  final. 

"'  JL      • 

It  U  further  Ordered  that  the 
divesutures  required  by  paragrephs  n 
and  m  of  this  Order  shall  not  be  effected 
by  a  transfer  or  sale,  with  or  without 
valuable  consideration,  to  Home  Oxygen 
&  Medif  «I  Equipment  CompsEy  located 
in  Alameda  County,  California,  or  to  any 
of  its  current  or  former  owners. 


It  /s!  Furzhei  Ordered  that,  for  a  period 
often  (10)  years  from  the  date  of  this 
Order,  no  respondent  shell  grant  or 
acquiie,  with  or  without  valuable 
consideration,  tin  ownership  interest  in 
any  entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems  in  the  relevant 
geographic  market  if,  after  such  grant  or 
acquisition,  more  than  twenty-five  (25) 
percent  of  the  pulmonoiogists  practicing 
in  the  relevant  geographic  market  would 
be  affiliated  with  the  entity. 


VI 

It  Is  Further  Ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  the  individual 
respondedts  shall  notify  the 
Commissico  within  thirty  (30)  days  after 
acquiring,  either  directly  or  indirectly, 
or  through  any  corporate  or  other 
device,  any  ownership  Interest  in  an 
entity  engaged  in  the  sale,  rental  or 
lease  of  oxygen  systems.  Such 
notification  shall  include: 

(a)  An  identification  of  all  ov>^ers  of 
the  entity; 

(b)  An  identification  of  any 
pulmonologist  practicing  in  the  entity's 
service  area  or  intended  service  area 
who  has  an  ownership  interest  In  the 
entity; 

(c)  A  list  of  all  pulmonologists 
practicing  in  the  entity's  service  area  or 
intended  service  area; 

(d)  A  description  of  the  products  or 
services  offered,  or  to  be  offered  by  the 
entity; 

(e)  A  copy  of  the  entity's  offering 
memorandum  and/or  prospectus;  and 

(0  An  identification  of  the  entity's 
location,  including  the  location  of  any 
and  all  of  the  entity's  parent 
organizations,  and  subsidiaries. 

Respondents  shall  comply  with 
requests  by  the  Commission  staff  for 
additional  information  within  fifteen 
(15)  days  of  service  of  such  requests. 

Provided,  However,  that  nothing  in 
this  Order  shall  require  notice  for 
acquisitions  of  voting  securities  of  any 
publicly  traded  company  involved  in 
the  sale,  rental,  or  lease  of  oxygen 
systems  unless,  as  a  result  of  such 
acquisition,  the  respondent  would  hold 
more  than  one  (1)  percent  of  such 
company. 

vn 

It  Is  Further  Ordered  that  the 
respondent  Homecare  shall: 

A.  Within  thirty  (30)  days  from  the 
date  this  Order  becomes  final,  distribute 
a  copy  of  tlie  Complaint  and  Order  to 
each  managerial  employee; 

B.  For  a  period  of  five  (5)  years  from 
the  date  this  Order  becomes  final, 
distribute  a  copy  of  the  Complaint  and 
Order  to  each  new  managerial  employee 
within  thirty  (30)  days  of  the  eoL-ance  ^^ 
of  such  employee  to  employment; 

C  For  a  period  of  five  (5)  years  from 
the  date  this  Order  becomes  final, 
distribute  a  copy  of  the  Complaint  end 
Oder  to  eech  new  partner  within  thirty 
(30)  days  of  the  entrance  of  such  partner 
to  the  partnership. 

vm 

It  Is  Further  Ordered  that  each 
respondent  shall,  within  sixty  (60)  days 


from  the  date  of  this  Order  beccmas 
final  and  every  sixty  (60)  days  thereafter 
until  it  has  fully  complied  with  the 
provisions  of  paragraphs  n  and  ID  of 
this  Order,  submit  a  report  in  writing  to 
the  Conunis&ion  setting  forth  in  detail 
the  manner  and  form  in  which  It 
intends  to  comply,  is  ccmplying,  sikI 
has  complied  with  these  provisions. 

Such  compliance  reports  shall 
include  a  summary  of  all  contacts  and 
negotiations  with  potential  purchasers 
of  the  ovMiership  interests  to  be  divested 
under  this  Order,  the  identity  and 
address  of  all  such  potential  purchssers. 
and  copies  of  all  vrrttten 
communications  to  and  from  such 
potential  purchasers. 

The  respondents  shall  stibmit  surh 
further  wTitten  reports  as  the  staff  of  the 
Commission  may  from  time  to  time 
request  in  w-riting  to  assure  compliajxe 
with  this  Order. 

IX 

It  Is  Further  Ordered  that: 

A.  Within  sixty  (60)  days  from  the 
date  this  Order  becomes  final,  each 
respondent  shall  file  with  the 
Commission  a  verified  written  report  of 
compliance  with  this  Order; 

B.  One  year  bom  the  date  this  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years,  each  respondent  shall 
file  with  the  Commission  a  verified 
written  report  of  compliance  with  this 
Order 


It  Is  Further  Ordered  that  respondent 
Homecare,  upon  written  request  of  the 
staff  of  the  Federal  Trade  Commission, 
made  to  Homecare,  for  the  purpose  of 
determining  or  securirtg  compliance 
vyith  this  Order,  and  sQb)ect  to  any 
legally  recognized  privilege,  shall 
permit  duly  authorized  representatives 
of  the  Commission: 

A.  Reasonable  access  during 
Homecare's  office  boura.  in  the  presence 
of  counsel,  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  reports, 
and  other  records  and  documents  in 
Homecare's  possession  or  control  thai 
relete  to  any  matter  contained  in  this 
Order;  and 

B.  An  opportunity,  subject  to 
Homecare's  reasonable  convenience,  to 
iateniew  general  partners  or  employees 
of  Homecare,  who  may  have  counsel 
present,  regarding  such  matters. 

XI 

It  Is  Further  Ordered  that  respondent 
Homecare  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
consummation  of  an  organizational 
change,  such  as  dissolution,  assignment 
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or  sale  resulting  in  the  emergence  of  a 
successor  organization,  or  any  other 
change  in  the  organization  that  may 
affect  compliance  with  the  obligations 
arising  out  of  the  Order. 

Analysis  of  PropoMd  CooMnt  Order  To 
Aid  Public  Commanl 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Homecare  Oxygen 
and  Medical  Equipment  Company 
("Homecare  Oxygen"),  a  California 
partnership,  and  its  investor 
pulmonologists.  individually  and  as 
partners  in  the  company. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  allegedly 
anticompetitive  conduct  of  a  durable 
medical  equipment  ("DME")  company 
located  in  Contra  Costa  County. 
California.  The  Commission's  complaint 
charges  that  respondents  engaged  in 
unfair  methods  of  competition  in  the 
market  for  home  oxygen  systems,  a  type 
of  DME  used  by  patients  suffering  from 
pulmonary  disorders.  Specifically,  the 
complaint  alleges  that  Homecare 
Oxygen  aggregated  approximately  sixty 
(60)  percent  of  the  most  prominent 
pulmonologists  practicing  in  the 
relevant  geographic  market  as  partners 
in  the  company.  Because 
pulmonologists  have  the  ability  to 
influence  the  choice  of  oxygen  systems 
suppliers  to  service  patients  needing 
oxygen  at  home,  Homecare  Oxygen  was 
able  to  acquire  and  maintain  market 
power  in  the  relevant  market. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  &t)m  engaging  in  similar 
acts  or  practices  in  the  future.  To 
remedy  the  respondent's  current 
anticompetitive  impact  on  the  market, 
the  proposed  order  requires  that  a 
certain  percentage  of  Homecare 
Oxygen's  investor  pulmonologists  divest 
their  ownership  interests  in  tlie 
coHipany.  The  proposed  order  requires 
only  a  partial  divestiture  so  that  any 
possible  quality  of  care  benefits  from 
pulmonologists  involvement  in  the 
company  would  remain  intact.  The 
order  also  contains  prospective  relief, 
preventing  the  respondents  frx>m 


granting  or  acquiring  an  ownership 
interest  in  an  oxygen  systems  company 
that  would  create  •imilar  antitrust 
concerns  in  the  future. 

Part  I  of  the  proposed  order  consists 
of  definitions  necessary  to  interpret  and 
implement  the  provisions  that  follow. 
Part  n  of  the  proposed  order  requires 
that  as  many  of  the  investor 
pulmonologists  as  are  necessary  divest 
their  interests  in  Homecare  Oxygen  such 
that  no  greater  than  twenty-five  percent 
of  the  pulmonologists  practicing  in  the 
relevant  geographic  market  are  affiliated 
with  Homecare  Oxygen.  This  partial 
divestiture  is  designed  to  diffiise 
Homecare  Oxygen's  power  over  oxygen 
referrals  The  twenty-five  percent 
threshold  was  chosen  to  prevent 
Homecare  Oxygen  from  maintaining  a 
captive  source  of  referrals  large  enough 
to  confer  market  power.  This  percentage 
affords  some  "fencing-in  relief  to 
account  for  the  fact  that  Homecare 
Oxygen's  partnership  included  many  of 
the  most  prominent  pulmonologists  in 
the  area,  including  many  of  the  medical 
directors  of  the  respiratory  therapy 
departments  of  the  largest  private 
hospitals  located  in  the  relevant 
geographic  market.  Finally,  this 
provision  requires  the  respondents  to 
accomplish  the  necessary  divestiture 
within  eight  months. 

To  ensure  that  the  partial  divestiture 
occurs.  Part  III  of  the  proposed  order 
requires  a  total  divestiture  bv  the 
Homecare  Ox>gen  pulmonologists  if  the 
partial  divestiture  is  not  completed 
within  eight  months.  Part  IV  of  the 
proposed  order  specifies  that  the 
divestitures  required  by  parts  II  and  III 
cannot  be  fulfilled  by  any  sale  or 
transfer  to  Home  Oxygen  and  Medical 
Equipment  Company,  a  DME  company 
located  in  Alameda  County,  California. 
This  company,  located  in  a  neighboring 
county,  has  allegedly  engaged  in  similar 
acts  and  practices  as  those  alleged 
against  Homecare  Oxygen,  and  is  the 
subject  of  a  similar  proposed  order. 

Part  V  of  the  proposed  order  contains 
prospective  relief.  This  provision 
prevents  the  respondents  from  selling  or 
acquiring  an  interest  in  any  oxygen 
systems  company  if  such  transaction 
would  cause  more  than  twenty-five 
percent  of  the  pulmonologists  who 
practice  in  the  area  to  be  affiliated  with 
the  company.  This  provision  will 
prevent  the  respondents  from  forming  a 
new  oxygen  company  which  would 
have  market  power  over  oxygen  referrals 
in  the  relevant  geographic  market. 
Part  VI  of  the  proposed  order  is  a 
notification  provision  which  requires 
the  proposed  respondents  to  notify  the 
Commission  when  they  acquire  an 
interest  in  an  oxygen  systems  company. 


In  the  absence  of  this  provision,  the 
proposed  respondents  would  be  free  to 
enter  into  similar  structural 
arrangements  in  other  areas  of  the 
country.  This  provision  is  necessary  to 
noti  fy  the  Commission  of  other 
physician  joint  ventures  which  may  be 
structured  by  the  respondents  to  create 
market  power  in  an  oxygen  systems 
market. 

Part  VII  of  the  proposed  order  requires 
Homecare  Oxygen  to  give  a  copy  of  the 
complaint  and  order  to  current  and 
future  managerial  employees,  and  to 
new  partners.  The  remaining  parts  of 
the  proposed  order  are  standard 
reporting  provisions  designed  to  ensure 
that  the  proposed  respondents  comply 
with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Agreement  Containing  Consent  Order 

In  the  Matter  of:  Home  Oxygen  k  Medical 
Equipment  Co.,  a  limited  partnership, 
Mitchell  P.  Tarkoff,  M.D.,  Revels  M.  Cayton, 
M.D.,  Robert  I.  Deutsch,  M.D..  Inland  G. 
Dobbs,  M.D.,  Fredric  N.  Hershkowitz,  M.D., 
Jerrold  A.  Kram,  M.D.,  R.  Wayne  Mall,  M.D., 
Richard  A.  Nusser.  M.D..  Joel  H.  Richert, 
M.D.,  )ohn  E.  Sailer,  M.D..  Herbert  M.  Schub, 
N.D..  lamil  S.  Sulieman,  M.O.,  and  T.  Craig 
Williams,  M.D.,  individually,  and  as 
partners,  trading  and  doing  business  aa  Home 
Oxygen  k  Medical  Equipment  Company. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Home 
Oxygen  &  Medical  Equipment  Co.,  a 
limited  partnership,  Mitchell  P.  Tarkoff, 
M.D.,  Revels  M.  Cayton.  M.D..  Robert  I. 
Deutsch.  M.D..  Leland  G.  Dobbs,  M.D.. 
Fredric  N.  Herskowitz,  M.D.,  Jerrold  A. 
Kram,  M.D..  R.  Wayne  Mall,  M.D.. 
Richard  A.  Nusser.  M.D..  Joel  H.  Richert, 
M.D.,  John  E.  Sailer,  M.D.,  Herbert  M. 
Schub,  M.D.,  Jamil  S.  Sulieman,  M.D., 
and  T.  Craig  Williams,  M.D., 
individually,  and  as  partners,  trading 
and  doing  business  as  Home  Oxygen  & 
Medial  Equipment  Company 
(collectively  "proposed  respondents"), 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to 
remedy  the  acts  and  practices  being 
investigated. 

It  Is  Hereby  Agreed  by  and  between 
proposed  respondents  and  their  duly 
authorized  attorneys  and  counsel  for  the 
Federal  Trade  Commission 
("Commission")  that: 

1.  Proposed  respondent  Home  Oxygen 
&  Medical  Equipment  Co.  (hereinafter 
"Home  Oxygen")  is  a  limited 
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partnership  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  California.  It  has 
its  principal  place  of  business  at  2456 
Vema  Court,  San  Leandro.  California. 
94577. 

2.  Proposed  respondent  Mitchell  P. 
Tarkoff,  M.D..  is  an  individual  who  has 
been,  and  is  now.  a  general  partner  of 
Home  Oxygen.  His  place  of  business  is 
located  at  350  30th  Street,  suite  526. 
Oakland.  California  94609. 

3.  Proposed  respondent  Revels  M. 
Cayton,  M.D..  is  an  individual  who  has 
been,  and  is  now.  a  hmited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  400  29th  Street,  suite  419. 
Oakland.  California  94609. 

4.  Proposed  respondent  Robert  I. 
Deutsch,  M.D..  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  2070  Clinton  Avenue. 
Almeda.  California  94051. 

5.  Proposed  respondent  Leland  G. 
Dobbs.  M.D.,  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  350  30th  Street,  suite  520, 
Oakland,  California  94609. 

6.  Proposed  respondent  Fredric  N. 
Herskowitz.  M.D..  is  an  individual  who 
has  been,  and  is  now.  a  limited  partner 
in  Home  Oxygen.  His  place  of  business 
is  located  at  350  30th  Street,  suite  520. 
Oakland.  California  94609. 

7.  Proposed  respondent  Jerrold  A. 
Kram.  M.D..  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  350  30th  Street,  suite  520. 
Oakland.  California  94609. 

8.  Proposed  respondent  R.  Wayne 
Mall.  M.D..  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  2000  Mowry  Avenue. 
Fremont,  California  94538. 

9.  Proposed  respondent  Richard  A. 
Nusser,  M.D.,  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  365  Hawthorne  Avenue,  suite 
202,  Oakland,  California  94609. 

10.  Proposed  respondent  Joel  H. 
Richert,  M.D..  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  2557  Mowry  Avenue,  suite 
12.  Fremont.  California  94538. 

11.  Proposed  respondent  John'  E. 
Sailer.  M.D.,  is  an  individual  who  has 
been,  and  is  now.  a  limited  partner  in 
Home  Oxygen.  His  place  of  business 
was  located  at  13851  East  14th  Street, 
suite  302.  San  Leandro.  California 
94578. 

12.  Proposed  respondent  Herbert  M. 
Schub.  M.D.,  is  an  individual  who  has 


been,  and  is  now.  •  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  2070  Clinton  Avenue. 
Alameda.  California  94501. 

13.  Proposed  respondent  Jamil  S. 
Sulieman.  M.D.,  is  an  individual  who 
has  been,  and  is  now,  a  limited  partner 
in  Home  Oxygen.  His  place  of  business 
is  located  at  550  South  Beretania  Street. 
Honolulu,  Hawaii  98813. 

14.  Proposed  respondent  T.  Craig 
Williams,  M.D.,  is  an  individual  who 
has  been,  and  is  now,  a  Umited  partner 
in  Home  Oxygen.  His  place  of  business 
is  located  at  13851  East  14th  Street, 
suite  302,  San  Leandro,  California 
94578. 

15.  Proposed  respondents  admit  all 
the  jurisdictional  facts  set  forth  in  the 
draft  of  Complaint  here  attached. 

16.  Proposed  respondents  waive; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

17.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

18.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  Complaint  here  attached. 

19.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  Complaint 
corresponding  in  form  and  substance 
writh  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the  - 


following  Order  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  resp)ect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered. 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  up>on  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  Complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondents  at  their  addrtwses  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  re8{>ondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

20.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order.  The 
proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

I 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  "Durable  medical  equipment"  or 
"DME"  means  medical  equipment  sold, 
rented,  or  leased  to  customers  for  home 
use.  DME  includes,  but  is  not  limited  to. 
ambulatory  aids,  wheelchairs,  walkers, 
hospital  beds,  commodes  and 
respiratory  therapy  equipment,  such  as 
oxygen  systems.  "DME"  encompasses 
#11  aspects  of  supplying  DME,  includirig, 
but  not  limited  to,  dehvering  and 
servicing  the  equipment,  and  rendering 
accompanying  services  to  customers. 

B.  "Oxygen  systems"  means  DME 
used  to  service  individuals  who  are 
unable  to  obtain  adequate  oxygen 
through  independent  breathing.  Oxygen 
systems  include,  but  are  not  limited  to, 
oxygen  gas  contained  in  tanks;  liquid 
oxygen  stored  In  reservoirs  and  smaller. 
portable  containers;  and  electrically- 
operated  oxygen  concentrators.  "Ox\'gen 
systems"  encompasses  all  aspects  of 
supplying  these  oxygen  systems, 
including,  but  not  limited  to,  delivering 
and  servicing  the  eauipment,  supplying 
oxygen  content,  and  rendering 
accompanying  services  to  customers. 
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C.  "Hospital"  means  a  health  fedlity, 
other  than  a  fedarally -owned  facility, 
having  a  duly  organized  governing  body 
with  overall  administrative  and 
professional  responsibility  and  an 
organized  professional  «taff  that 
provides  24-hour  inpatient  care,  and 
whose  primary  function  is  to  provide 
inpatient  services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 
"Hospital"  includes  any  affiliate, 
subsidiary,  or  {lartnership  in  which  the 
hospital  holds  a  ten  (10)  percent  or 
greater  interest. 

D.  "Medical  Professional"  means  any 
individual  who  is  licensed  by  the  State 
of  Cahfomia  as  a  Medical  Doctor. 

E.  "Pulmonologist"  means  a  medical 
professional  who  specializes  in  the 
diagnosis  and  treatment  of  pulmonary 
disease,  regardless  of  whether  the 
medical  professional  has  been  certified 
as  a  specialist  in  pulmonary  disease. 
"Pulmonologist"  does  not  include 
medical  professionals  who  specialize  in 
the  diagnosis  and  treatment  of  patients 
who  would  not  use  the  type  of  oxygen 
systems  defined  herein,  such  as  patients 
suffering  from  allergies  and  pediatric 
patients  requiring  oxygen  systems 
specially  designed  for  children. 

F.  "Practicing"  means  having  staff 
privileges,  including,  but  not  limited  to, 
active  or  courtesy  staff  privileges,  at  any 
hospital. 

G.  "Relative"  means  an  individual 
who  is  related  to  the  individual,  as 
father,  mother,  son,  daughter,  brother, 
sister,  uncle,  aunt,  great  aunt,  great 
uncle,  first  cousin,  nephew,  niece, 
husband,  wife,  grandfether, 
grandmother,  grandson,  granddaughter, 
father-in-law,  mother-in-law,  son-in- 
law,  daughter-in-law,  brother-in-law. 
sister-in-law,  stepfather,  stepmother, 
stepson,  stepdaughter,  stepbrother, 
stepsister,  half-brother,  half-sister,  or 
who  is  the  grandfather  or  grandmother 
of  the  spouse  of  the  individual. 

H.  "C)wn"  or  "Ownership  interest" 
means  any  and  all  stock,  share,  capital, 
equity  or  other  interest,  asset,  property, 
license,  lease,  or  other  right  or  privilege, 
tangible  or  intangible,  whether  obtained 
or  held,  directly  or  indirectly,  through 
any  relative,  employee  or  agent,  or 
through  any  corporate  or  other  device. 

I.  "Affiliated  with"  means  having  an 
ownership  interest  in  the  entity  or  being 
a  member  of  the  same  group  practice  as 
an  investor  in  the  entity. 

J.  "Relevant  geographic  market" 
means  Alameda  County,  California, 
excluding  the  south-east  portion  of 
Abaieda  County  referred  to  as  the  "Tri- 
Vulley"  area.  The  Tri- Valley  area 


includes  the  cities  of  Livennore,  Dublin 
and  Pleasanton. 

K.  "Service  Area"  means  the 
geographic  aroa  in  which  an  entity 
engages  in  the  sale,  rmtal.  or  lease  of 
oxygen  systems. 

n 

It  Is  Ordered  that,  within  eight  (8) 
months  from  the  date  this  Order 
becomes  final,  as  many  of  the 
pulmonologist  respondents  as  are 
necessar)'  divest,  absolutely  and  in  good 
faith,  their  ownership  interests  in  Home 
Oxygen  such  that  no  greater  than 
twenty-five  (25)  percent  of  the 
pulmonologists  practicing  in  the 
relevant  geographic  market  are  affiliated 
with  Home  Oxygen.  Any  divestiture 
pursuant  to  this  provision  must  comply 
with  the  provision  of  paragraph  IV  of 
this  Order. 

in 

It  is  Further  Ordered  that,  if  the 
divestitures  required  by  Paragraph  II  of 
this  Order  have  not  been  completed 
within  the  eight  (8)  month  period,  all 
respondents  who  are  pulmonologists 
shall  each  divest,  absolutely  and  in  good 
faith,  their  ownership  interest  in 
respondent  Home  Oxygen  within  twelve 
(12)  months  from  the  date  this  Order 
becomes  final. 

IV 

It  Is  Further  Ordered  that  the 
divestitures  required  by  Paragraphs  II 
and  in  of  this  Order  shall  not  be  effected 
by  a  transfer  or  sale,  with  or  without 
valuable  consideration,  to  Homecare 
Oxygen  &  Medical  Equipment  Company 
located  in  Contra  Costa  County, 
Cahfomia.  or  to  any  of  its  current  or 
former  owners. 


It  Is  Further  Ordered  that,  for  a  period 
often  (10)  years  bom  the  date  of  this 
Order,  no  respondent  shall  grant  or 
acquire,  with  or  without  valuable 
consideration,  an  ownership  interest  in 
any  entity  erxgf.ged  in  the  sale,  rental,  or 
lease  of  oxygen  systems  in  the  relevant 
geographic  market  if,  after  such  grant  or 
acquisition,  more  than  twenty-five  (25) 
percent  of  the  pulmonologists  who 
practice  in  the  relevant  geographic 
market  would  be  affiliated  with  the 
entity. 

VI 

It  Is  Further  Ordered  that  for  a  period 
often  (10)  years  frt>m  the  date  this  Order 
becomes  final,  the  individual 
respondents  shall  notify  the 
Commission  within  thirty  (30)  days  after 
acquiring,  either  directly  or  indirectly, 
or  throu^  any  corporate  or  other 


device,  any  ownership  interest  in  an 
entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems.  Such 
notification  shall  include: 

(a)  An  identification  of  all  owners  of 
the  entity; 

(b)  An  identification  of  any 
pulmonologist  practicing  in  the  entity's 
service  area  or  intended  service  area 
who  has  an  ownership  interest  in  the 
entity; 

(c)  A  Ust  of  all  pulmonologists  who 
practice  in  the  entity's  service  area  or 
intended  service  area; 

(d)  A  description  of  the  products  or 
services  offered,  or  to  be  offered  by  the 
entity; 

(e)  A  copy  of  the  entity's  offering 
memorandum  and/or  prospectus;  and 

(f)  An  identification  of  the  entity's 
location,  including  the  location  of  any 
and  all  of  the  entity's  parent 
organizations,  and  subsidiaries. 

Respondents  shall  comply  with 
requests  by  the  Commission  staff  for 
additional  information  within  fifteen 
(15)  days  of  service  of  such  requests. 

Provided,  However,  that  nothing  in 
this  order  shall  require  notice  for 
acquisitions  of  voting  securities  of  any 
publicly  traded  company  involved  in 
the  sale,  rental,  or  lease  of  oxygen 
systems  unless,  as  a  result  of  such 
acquisition,  the  respondent  would  hold 
more  than  one  (1)  percent  of  such 
company. 

vn 

It  Is  Further  Ordered  that  the 
respondent  Home  Oxygen  shall: 

A.  Within  thirty  (30)  days  from  the 
date  this  Order  becomes  final,  distribute 
a  copy  of  the  Complaint  and  Order  to 
each  managerial  employee; 

B.  For  a  period  of  five  (5)  years  &t>m 
the  date  this  Order  becomes  final, 
distribute  a  copy  of  the  Complaint  and 
Order  to  each  new  maneg^na!  employee 
within  thirty  (30)  days  of  the  entrance 
of  such  employee  to  employment; 

C.  For  a  period  of  five  (5)  years  from 
the  date  this  Order  becomes  final, 
distribute  a  copy  of  the  Compiamt  and 
Order  to  each  new  partner  within  thirty 
(30)  days  of  the  entrance  of  such  partner 
to  the  partnership. 

vra 

It  Is  Further  Ordered  that  each 
respondent  shall,  within  sixty  (60)  days 
from  the  date  this  Order  becomes  final 
and  every  sixty  (60)  days  thereafter  until 
it  has  fully  complied  with  the 
provisions  of  Paragraphs  n  and  III  of 
this  Order,  submit  a  report  in  writing  to 
the  Commission  setting  forth  in  detail 
the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  and 
has  complied  with  these  provisions. 
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Such  compliance  reports  shall 
include  a  summary  of  all  contacts  and 
negotiations  with  potential  purchasers 
of  the  ownership  interests  to  be  divested 
under  this  Order,  the  identity  and 
address  of  all  such  potential  purchasers, 
and  copies  of  all  written 
communications  to  and  from  such 
potential  purchasers. 

The  respondents  shall  submit  such 
further  written  reports  as  the  staff  of  the 
Commission  may  from  time  to  time 
request  in  writing  to  assure  compliance 
with  this  Order. 

IX 

It  Is  Further  Ordered  that: 

A.  Within  sixty  (60)  days  from  the 
date  this  Order  becomes  final,  each 
respondent  shall  file  with  the 
Commission  a  verified  written  report  of 
comphance  with  this  Order; 

B.  One  year  from  the  date  this  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years,  each  respondent  shall 
file  with  the  Commission  a  verified 
written  report  of  compliance  with  this 
Order, 


It  Is  Further  Ordered  that  respondent 
Home  Oxygen,  upon  written  request  of 
the  staff  of  the  Federal  Trade 
Commission,  made  to  Home  Oxygen,  for 
the  purpose  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  shall 
permit  duly  authorized  representatives 
of  the  Commission: 

A.  Reasonable  access  during  Home 
Oxygen's  office  hours,  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  reports,  and  other  records 
and  documents  in  Home  Oxygen's 
possession  or  control  that  relate  to  any 
matter  contained  in  this  Order;  and 

B.  An  opportunity,  subject  to  Home 
Oxygen's  reasonable  convenience,  to 
interview  general  partners  or  employees 
of  Home  Oxygen,  who  may  have 
counsel  present,  regarding  such  matters. 

XI    [i 

It  Is  Further  Ordered  that  respondent 
Home  Oxygen  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  organizational  change,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
organization,  or  any  other  change  in  the 
orTganization  that  may  affect  compliance 
with  the  obligations  arising  out  of  the 
Order. 

Analysis  of  PropoMd  Consent  Order  To 
Aid  Public  Conunflnt 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 


approval,  to  a  proposed  consent  order 
from  respondents  Home  Oxygen  and 
Medical  Equipment  Company  ("Home 
Oxygen"),  a  California  partnership,  and 
thirteen  of  its  investor  puknonologists, 
individually  and  as  partners  in  the 
company.  Home  Oxygen's  remaining 
pulmonologist  investors  agreed  to  a 
separate,  but  virtually  identical, 
proposed  consent  order  with  the  caption 
"Certain  Home  Oxygen 
Pulmonologists. " 

The  prof>osed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  pubbc  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  and  take  other  appropriate 
action  or  make  final  the  agreements' 
projposed  orders. 

Tnis  matter  concerns  the  allegedly 
anticompetitive  conduct  of  a  durable 
medical  equipment  ("DME")  company 
located  in  Alameda  County,  California. 
The  Commission's  complaints  charge 
that  respondents  engaged  in  unfair 
methods  of  competition  in  the  market 
for  home  oxygen  systems,  a  type  of  DME 
used  by  patients  suffering  from 
pulmonary  disorders.  Specifically,  the 
complaints  allege  that  Home  Oxygen 
aggregated  approximately  sixty  (60) 
percent  of  the  most  prominent 
pulmonologists  practicing  in  the 
relevant  geographic  market  as  partners 
in  the  company.  Because 
pulmonologists  have  the  ability  to 
influence  the  choice  of  oxygen  systems 
suppliers  to  service  patients  needing 
oxygen  at  home,  Home  Oxygen  was  able 
to  acquire  and  maintain  market  power 
in  the  relevant  market. 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
\iolations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  or  practices  in  the  future.  To 
remedy  the  respondent's  current 
anticompetitive  impact  on  the  market, 
the  proposed  orders  require  that  a 
certain  percentage  of  Home  Oxygen's 
investor  pulmonologists  divest  their 
ownership  interests  in  the  company. 
The  proposed  orders  require  only  a 
partial  divestiture  so  that  any  possible 
quality  of  care  benefits  from 
pulmonologist  involvement  in  the 
company  would  remain  intact.  TTie 
orders  also  contain  prospective  relief, 
preventing  the  respondents  from 
granting  or  acquiring  an  ownership 
interest  in  an  oxygen  systems  company 
that  would  create  similar  antitrust 
concerns  in  the  future. 


Part  I  of  the  proposed  order  against 
Home  Oxygen  and  its  thirteen  investor 
pulmonolgists  consists  of  definitions 
necessary  to  interpret  and  implement 
the  provisions  that  follow.  Part  D  of  the 
proposed  order  requires  that  as  many  of 
the  investor  pulmonologists  as  are 
necessar)'  divest  their  interests  in  Home 
Oxygen  such  that  no  greater  than 
twenty-five  percent  of  the 
pulmonologists  practicing  in  the 
relevant  geographic  market  are  affiliated 
with  Home  Oxygen.  This  partial 
divestiture  is  designed  to  diffuse  Home 
Oxygen's  power  over  ox>'gen  referrals. 
The  twenty-five  percent  threshold  was 
chosen  to  prevent  Home  Oxygen  from 
maintaining  a  captive  source  of  referrals 
large  enough  to  confer  market  f>ower. 
This  percentage  affords  some  "fencing- 
In  relier*  to  account  for  the  fact  that 
Home  Oxvgen's  partnership  included 
many  of  the  most  prominent 
pulmonologists  in  the  area,  including 
many  of  the  medical  directors  of  the 
respiratory  therapy  departments  of  the 
largest  private  hospitals  located  in  the 
relevant  geographic  market.  Finally,  this 
provision  requires  the  respondents  to 
accomplish  the  necessary  divestiture 
within  eight  months. 

To  ensure  that  the  partial  divestiture 
occurs.  Part  III  of  the  proposed  order 
requires  a  total  divestiture  by  the  Home 
Oxygen  pulmonologists  if  the  partial 
divestiture  is  not  completed  within 
eight  months.  Part  IV  of  the  proposed 
order  specifies  that  the  divestitures 
required  by  parts  II  and  IH  cannot  be 
fulfilled  by  any  sale  or  transfer  to 
Homecare  Oxygen  and  Medical 
Equipment  Company,  a  DME  company 
located  in  Contra  Costa  County, 
California.  This  company,  located  in  a 
neighboring  county,  has  allegedly 
engaged  in  similar  acts  and  practices  as 
those  alleged  against  Home  Oxygen,  and 
is  the  subject  of  a  similar  propo^ 
order. 

Part  V  of  the  proposed  order  contains 
prospective  relief.  This  provisions 
prevents  the  respondents  from  selling  or 
acquiring  an  interest  in  any  oxygen 
systems  company  if  such  transaction 
would  cause  more  than  twenty-five 
percent  of  the  pulmonologists  who 
practice  in  the  area  to  be  affiliated  with 
the  company.  This  provision  will 
prevent  the  respondents  from  forming  a 
new  oxygen  company  which  would 
have  market  power  over  oxygen  referrals 
in  the  relevant  geographic  market. 
Part  VI  of  the  proposed  order  is  a 
notification  provision  which  requires 
the  proposed  respondents  tc  notify  the 
Commission  when  they  acquire  an 
interest  in  an  oxygen  systems  company. 
In  the  absence  of  this  provision,  the 
proposed  respondents  would  be  free  to 
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enter  into  similar  structural 
arrangements  in  other  areas  of  the 
country.  This  provision  is  necessary  to 
notify  the  Commission  of  other 
physician  joint  ventures  which  may  be 
structured  by  the  respondents  to  create 
marlcet  power  in  an  oxygen  systems 
market. 

Part  VII  of  the  proposed  order  requires 
Home  Oxygen  to  give  a  copy  of  the 
complaint  and  order  to  current  and 
future  managerial  employees,  and  to 
new  partners.  The  remaining  parts  of 
the  proposed  orders  are  standard 
reporting  provisions  designed  to  ensure 
that  the  proposed  respondents  comply 
with  the  order. 

The  proposed  order  relating  to  the 
remaining  pulmonologist  investors, 
captioned  "Certain  Home  Oxygen 
Pulmonologists."  is  virtually  identical 
to  the  order  described  above.  The 
material  difference  in  the  two  orders 
relates  only  to  the  divestiture  provision. 
The  divestiture  provision  in  the 
proposed  order  against  "Certain  Home 
Oxygen  Pulmonologists"  requires  that 
all  four  of  these  investor  pulmonologists 
divest  their  ownership  interests  in 
Home  Oxygen  only  if  the  twenty-five 
percent  threshold  has  not  already  been 
met  pursuant  to  the  divestiture 
provision  in  Part  II  of  the  proposed 
order  against  Home  Oxygen,  et  al. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 

Agreement  Containing  Consent  Order 

In  the  Matter  of:  Certain  Home  Oxygen 
Pulmonologists,  Barry  R.  Horn,  M.D..  Alan 
Lifshay,  M  D..  Gerald  L.  Meyers,  M.D  ,  Oscar 
R.  Scherer,  M  D.,  individually  and  as  limited 
partnera  in  a  business  known  as  Home 
Oxygen  k  Medical  Equipment  Company. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Barry  R. 
Horn,  M.D.,  Alan  Lifshay,  M.D.,  Gerald 
L.  Meyers,  M.D.,  and  Oscar  R.  Scherer, 
M.D..  individually  and  as  limited 
partners,  in  a  business  known  as  Home 
Oxygen  &  Medical  Equipment  Company 
(collectively  "proposed  respondents"), 
and  its  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to 
remedy  the  acts  and  practices  being 
investigated. 

It  is  Hereby  Agreed  by  and  between 
proposed  respondents  and  their  duly 
authorized  attorneys  and  counsel  for  the 
Federal  Trade  Commission 
("Commission")  that: 

1.  Proposed  respondent  Barry  R. 
Horn.  M.D..  is  an  individual  who  has 


been,  and  is  now.  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  3001  Colby  Street,  Berkeley. 
California  94705. 

2.  Proposed  respondent  Alan  Lifsh«y, 
M.D.,  is  an  individual  who  has  been, 
and  is  now,  •  limited  partner  in  Home 
Oxygen.  His  place  of  business  is  located 
at  3001  Colby  Street,  Berkeley, 
California  94705. 

3.  Proposed  respondent  Gerald  L 
Meyers.  M.D.,  is  an  individual  who  has 
been,  and  is  now,  •  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at'3001  Colby  Street.  Berkeley, 
California  94705. 

4.  Proposed  respondent  Oscar  R. 
Scherer,  M.D..  is  an  individual  who  has 
been,  and  is  now,  a  limited  partner  in 
Home  Oxygen.  His  place  of  business  is 
located  at  3001  Colby  Street,  Berkeley, 
California  94705. 

5.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here_attached. 

6.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

7.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  i.ssue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  Complaint  here  attached. 

9.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 


may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the 
following  Order  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  Complaint  and  decision  containing 
the  agreed -to  Order  to  proposed 
respondents  at  their  addresses  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

10.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  mors 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order.  The 
proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

I 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  "Home  Oxygen  k  Medical 
Equipment  Company"  or  "Home 
Oxygen"  is  a  lim.ited  partnership 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California.  It  has  its  principal 
place  of  business  at  2456  Vema  Court, 
San  Leandro.  California  94577. 

B.  "Durable  medical  equipment"  or 
"DME"  means  medical  equipment  sold, 
rented,  or  leased  to  customers  for  home 
use.  DME  includes,  but  is  not  limited  to. 
ambulatory  aids,  wheelchairs,  walkers, 
hospital  beds,  commodes  and 
respiratory  therapy  equipment,  such  as 
oxygen  systems.  "DME"  encompasses 
all  aspects  of  supplying  DME.  including, 
but  not  limited  to,  delivering  and 
servicing  the  equipment,  and  rendering 
accompanying  services  to  customers. 

C.  "Oxygen  systems"  means  DME 
used  to  service  individuals  who  are 
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unable  to  obtain  adequate  oxygen 
through  independent  breathing.  Oxygen 
systems  include,  but  are  not  limited  to. 
oxygen  gas  contained  in  tanks;  liquid 
oxygen  stored  in  reservoirs  and  smaller, 
portable  containers:  and  electrically- 
operated  oxygen  concentrators.  "Oxygen 
systems"  encompasses  all  aspects  of 
supplying  these  oxygen  systems, 
including,  but  not  limited  to,  delivering 
and  servicing  the  eouipment.  supplying 
oxygen  content,  and  rendering 
accompanyinc  services  to  customers. 

D.  "Hospital"  means  a  health  facility, 
other  than  a  federally-owned  facility, 
having  a  duly  organized  governing  body 
with  overall  administrative  and 
professional  responsibility  and  an 
organized  professional  staff  that 
provides  24-hour  inpatient  care,  and 
whose  primary  function  is  to  provide 
inpatient  services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 
"Hospital"  includes  any  affiliate, 
subsidiary,  or  partnership  in  which  the 
hospital  holds  a  ten  (10)  percent  or 
greater  interest. 

E.  "Medical  Professional"  means  any 
individual  who  is  licensed  by  the  State 
of  California  as  a  Medical  Doctor. 

F.  "Pulmonologist"  means  a  medical 
professional  who  specializes  in  the 
diagnosis  and  treatment  of  pulmonary 
disease,  regardless  of  whether  the 
medical  professional  has  been  certified 
as  a  specialist  in  pulmonary  disease. 
"Pulmonologist"  does  not  include 
medical  professionals  who  specialize  in 
the  diagnosis  and  treatment  of  patients 
who  would  not  use  the  type  of  oxygen 
systems  defined  herein,  such  as  patients 
suffering  from  allergies  and  pediatric 
patients  requiring  oxygen  systems 
specially  designed  for  children. 

G.  "Practicing"  means  having  staff 
privileges,  including  but  not  limited  to. 
active  or  courtesy  staff  privileges,  at  any 
hospital. 

H.  "Relative"  means  an  individual 
who  is  related  to  the  individual,  as 
father,  mother,  son.  daughter,  brother, 
sister,  uncle,  aunt,  great  aunt,  great 
uncle,  first  cousin,  nephew.  ni«ce, 
husband,  wife,  grandfather, 
grandmother,  grandson,  granddaughter, 
father-in-law,  mother-in-law,  son-in- 
law,  daughter-in-law,  brother-in-law, 
sister-in-law,  stepfather,  stepmother, 
stepson,  stepdaughter,  stepbrother, 
stepsister,  half-brother,  half-sister,  or 
who  is  the  grandfather  or  grandmother 
of  the  spouse  of  the  individual. 

I.  "Own"  or  "Ownership  interest" 
means  any  and  all  stock,  share,  capital. 
equity  or  other  interest,  asset,  property, 
license,  lease,  or  other  right  or  privilege, 
tangible  or  intangible,  whether  obtained 


or  held,  directly  or  Indirectly,  through 
any  relative,  employee  or  agent,  or 
through  any  corporate  or  omer  device. 

J.  "Affiliated  with"  means  having  an 
ownership  interest  in  the  entity  orbeing 
a  member  of  the  same  group  practice  as 
an  investor  in  the  entity. 

K.  "Relevant  geographic  market" 
means  Alameda  County,  CaUfomia, 
excluding  the  south-east  portion  of 
Alameda  County  referred  to  as  the  "Tri- 
Valley"  area.  The  Tri-Valley  area 
includes  the  cities  of  Livennora,  Dublin 
and  Pleasanton. 

L  "Service  Area"  means  the 
geographic  area  in  which  an  entity 
engages  in  the  sale,  rental,  or  lease  of 
oxygen  systems. 

n 

It  Is  Ordered  that  all  respondents  shall 
each  divest,  absolutely  and  in  good 
faith,  their  ownership  interest  in  Home 
Oxygen  within  twelve  (12)  months  from 
the  date  this  Order  becomes  final.  Any 
divestiture  pursuant  to  this  provision 
must  comply  with  the  provisions  of 
Paragraphs  III  and  IV  of  this  Order. 

Provided,  However,  that  no  such 
divestiture  is  required  if,  within  eight 
(8)  months  from  the  date  this  Order 
becomes  final,  no  greater  than  twenty- 
five  (25)  percent  of  the  pulmonologists 
practicing  in  the  relevant  geographic 
market  are  affiliated  with  Home  Oxygen. 

m 

It  Is  Further  Ordered  that  the 
divestiture  required  by  Paragraph  n  of 
this  Order  shall  not  be  effected  by  a 
transfer  or  sale,  with  or  without 
valuable  consideration,  to  Homecare 
Oxygen  &  Medical  Equipment  Company 
located  in  Contra  Costa  County, 
Cahfomia.  or  to  any  of  its  current  or 
former  owners. 

IV 

It  Is  Further  Ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  of  this 
Order,  no  respondent  shall  grant  or 
acquire,  with  or  without  valuable 
consideration,  an  ownership  interest  in 
any  entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems  in  the  relevant 
geographic  market  if,  after  such  grant  or 
acquisition,  more  than  twenty-five  (25) 
percent  of  the  pulmonologists  who 
practice  in  the  relevant  geographic 
market  would  be  affiliated  with  the 
entity. 


It  Is  Further  Ordered  that  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  the  respondents  shall 
notify  the  Commission  within  thirty  (30) 
days  after  acquiring,  either  directly  or 
indirectly,  or  through  any  corporate  or 


other  device,  any  ownership  interest  in 
an  entity  engaged  in  the  sale,  rental,  or 
lease  of  oxygen  systems.  Such 
notification  shall  include: 

(a)  An  identification  of  all  owners  of 
the  entity; 

(b)  An  identification  of  any 
pulinonologist  practicing  in  the  entity's 
service  area  or  intended  service  area 
who  has  an  ownerahip  interest  in  the 
entity; 

(c)  A  list  of  all  puhnonologists  who 
practice  in  the  entity's  service  area  or 
intended  service  area; 

(d)  A  description  of  the  products  or 
services  offered,  or  to  be  offered  by  the 
entity; 

(e)  A  copy  of  the  entity's  offering 
memorandum  and/or  prospectus;  and 

(f)  An  identification  of  the  entity's 
location,  including  the  location  of  any 
and  all  of  the  entity's  parent 
organizations,  and  subsidiaries. 

Respondents  shall  comply  with 
requests  by  the  Commission  staff  for 
additional  information  within  fifteen 
(15)  days  of  service  of  such  requests. 

Provided,  However,  that  nothing  in 
this  Order  shall  require  notice  for 
acquisitions  of  voting  securities  of  any 
publicly  traded  company  involved  in 
the  sale,  rental,  or  lease  of  oxygen 
systems  unless,  as  a  result  of  such 
acquisition,  the  respondent  would  hold 
more  than  one  (1)  percent  of  such 
company. 

VI 

It  Is  Further  Ordered  that  eacB 
respondent  shall,  within  sixty  (60)  days 
from  the  date  this  Order  becomes  final 
and  every  sixty  (60)  days  thereafter  until 
it  has  fully  complied  with  the 
provisions  of  Paragraph  II  of  this  Order, 
submit  a  report  in  writing  to  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  it  intends  to 
comply,  is  complying,  and  has  complied 
with  these  provisions. 

Such  compliance  reports  shall 
include  a  summary  of  all  contacts  and 
negotiations  with  potential  purchasers 
of  the  ownership  interests  to  be  divested 
under  this  Order,  the  identity  and 
address  of  all  such  potential  purchasers, 
and  copies  of  all  written 
communications  to  and  from  such 
potential  purchasers. 

The  respondents  shall  submit  such 
further  written  rei}orts  as  the  staff  of  the 
Commission  may  from  time  to  time 
request  in  writing  to  assure  compliance 
with  this  Ordw. 

vn 

It  Is  Further  Ordered  that: 

A.  Within  sixty  (60)  days  from  the 

date  this  Order  becomes  final,  each 

respondent  shall  file  with  the 
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Commission  a  verified  written  report  of 
compliance  with  this  Order; 

B.  One  year  from  the  date  this  Order 
becomes  nnal  and  annually  thereafter 
for  nine  (9)  years,  each  respondent  shall 
file  with  the  Commission  a  verified 
written  report  of  compliance  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  9  proposed  consent  order 
from  respondents  Home  Oxygen  and 
Medical  Equipment  Company  ("Home 
Oxygen"),  a  Cahfomia  partnership,  and 
thirteen  of  its  investor  pulmonologists, 
individually  and  as  partners  in  the 
company.  Home  Oxygen's  remaining 
pulmonologist  investors  agreed  to  a 
separate,  but  virtually  identical, 
proposed  consent  order  with  the  caption 
"Certain  Home  Oxygen 
Pulmonologists." 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  and  take  other  appropriate 
action  or  make  final  the  agreements' 
proposed  orders. 

Inis  matter  concerns  the  allegedly 
anticompetitive  conduct  of  a  durable 
medical  equipment  ("DME")  company 
located  in  Alameda  County,  California. 
The  Commission's  complaints  charge 
that  respondents  engaged  in  unfair 
methods  of  competition  in  the  market 
for  home  oxygen  systems,  a  type  of  DME 
used  by  patients  suHering  frtim 
pulmonary  disorders.  Specifically,  the 
complaints  allege  that  Home  Oxygen 
aggregated  approximately  sixty  (60) 
percent  of  the  most  prominent 
pulmonologists  practicing  in  the 
relevant  geographic  market  as  partners 
in  the  company.  Because 
pulmonologists  have  the  ability  to 
influence  the  choice  of  oxygen  systems 
suppliers  to  service  patients  needing 
oxygen  at  home,  Home  Oxygen  was  able 
to  acquire  and  maintain  market  power 
in  the  relevant  market. 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  or  practices  in  the  future.  To 
remedy  the  respondent's  current 
anticompetitive  impact  on  the  market, 
the  proposed  orders  require  that  a 
certain  percentage  of  Home  Oxygen's 


investor  pulmonologists  divest  their 
ownership  interests  in  the  company. 
The  proposed  orders  require  only  a 
partial  divestiture  so  that  any  possible 
quality  of  care  benefits  from 
pulmonologist  involvement  In  the 
company  would  remain  intact.  The 
orders  also  contain  prospective  relief, 
preventing  the  respondents  from 
granting  or  acquiring  an  ownership 
interest  in  an  oxygen  systems  company 
that  would  create  similar  antitrust 
concerns  in  the  futtire. 

Part  I  of  the  proposed  order  against 
Home  Oxygen  and  its  thirteen  investor 
pulmonologists  consists  of  definitions 
necessary  to  interpret  and  implement 
the  provisions  that  follow.  Part  II  of  the 
proposed  order  requires  that  as  many  of 
the  investor  pulmonologists  as  are 
necessary  divest  their  interests  in  Home 
Oxygen  such  that  no  greater  than 
twenty-five  percent  of  the 
pulmonologists  practicing  in  the 
relevant  geographic  market  are  affiliated 
with  Home  Oxygen.  This  partial 
divestiture  is  designed  to  diffuse  Home 
Oxygen's  power  over  oxygen  referrals. 
The  twenty-five  percent  threshold  was 
chosen  to  prevent  Home  Oxygen  frtjra 
maintaining  a  captive  source  of  referrals 
large  enough  to  confer  market  power. 
This  percentage  affords  some  "fencing- 
in  relier'  to  account  for  the  fact  that 
Home  Oxygen's  partnership  included 
many  of  the  most  prominent 
pulmonologists  in  the  area,  including 
many  of  the  medical  directors  of  the 
respiratory  therapy  departments  of  the 
largest  private  hospitals  located  in  the 
relevant  geographic  market.  Finally,  this 
provision  reouires  the  respondents  to 
accomplish  the  necessary  divestiture 
within  eight  months. 

To  ensure  that  the  partial  divestitiire 
occurs,  Part  in  of  the  proposed  order 
reqxilres  a  total  divestiture  by  tlie  Home 
Oxygen  pulmonologists  if  l>ie  partial 
divestiture  is  not  completed  within 
eight  months.  Part  IV  of  the  proposed 
order  specifies  that  the  divestitures 
required  by  parts  11  and  III  cannot  be 
fulfilled  by  any  sale  or  transfer  to 
Homecare  Oxygen  and  Medical 
Equipment  Company,  a  DME  company 
located  in  Contra  Costa  County, 
California.  This  company,  located  in  a 
neighboring  county,  has  allegedly 
engaged  in  similar  acts  and  practices  as 
those  alleged  against  Home  Oxygen,  and 
is  the  subject  of  a  similar  proposed 
order. 

Part  V  of  the  proposed  order  contains 
prospective  relief.  This  provision 
prevents  the  respondents  from  selling  or 
acquiring  an  interest  in  any  oxygen 
systems  company  if  such  transaction 
would  cause  mora  than  twenty-five 
percent  of  the  pulmonologists  who 


practice  in  the  area  to  be  affiliated  with 
the  company.  This  provision  will 
prevent  the  respondents  from  forming  a 
new  oxygen  company  which  would 
have  market  power  over  oxygen  referrals 
in  the  relevant  geographic  market. 

Part  VI  of  the  proposed  order  is  a 
notification  provision  which  requires 
the  proposed  respondents  to  notify  the 
Commission  when  they  acqidre  an 
interest  in  an  oxygen  systems  company. 
In  the  absence  of  this  provision,  the 
proposed  respondents  would  be  free  to 
enter  into  similar  structural 
arrangements  in  other  areas  of  the 
country.  This  provision  is  necessary  to 
notify  the  Commission  of  other  physical 
Joint  ventures  which  may  be  structured 
by  the  respondents  to  create  market 
power  in  an  oxygen  systems  market. 

Part  Vn  of  the  proposed  order  requires 
Home  Oxygen  to  give  a  copy  of  the 
complaint  and  order  to  current  and 
future  managerial  employees,  and  to 
new  partners.  The  remaining  parts  of 
the  proposed  order  are  standard 
reporting  provisions  desiened  to  ensure 
that  the  proposed  respondents  comply 
with  the  order. 

The  proposed  order  relating  to  the 
remaining  pulmonologist  investors, 
captioned  "Certain  Home  Oxygen 
Pulmonologists."  is  virtually  identical 
to  the  order  described  above.  The 
material  din'erence  in  the  two  ordera 
relates  only  to  the  divestiture  provision. 
The  divestiture  provision  in  the 
proposed  order  against  "Certain  Home 
Oxygen  Pulmonologists"  requires  that 
all  four  of  these  investor  pufanonologists 
divest  their  ownership  interests  in 
Home  Oxygen  only  if  the  twenty-five 
percent  threshold  has  not  already  been 
met  pursuant  to  the  divestiture 
provision  in  part  II  of  the  proposed 
order  against  Home  Oxygen,  et  al. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
Donald  S.  aark. 
Secretary. 

Concurring  Statement  of  Comnusaioner 
Mary  L.  Azcuenaga'  in  Home  Oxygen  Jk 
Medical  Equipment  Co.,  File  901-4)109, 
and  Homecare  Oxygen  k  Medical 
Equipment,  File  911-0020 

Although  I  have  joined  in  the 
Conunission's  decision  to  accept  these 
consent  agreements  for  public  comment. 
I  have  reservations  about  the  usefulness 
of  the  orders  to  which  the  respondents 
have  consented  and  about  the 
advisability,  on  the  basis  of  the 
information  we  have,  of  charting  the 
new  territory  that  these  cases  represent. 
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Here,  I  believe,  sufficient  evidence 
exists  to  satisfy  the  statutory  standard  of 
reason  to  believe  the  law  has  been 
violated  but  precious  little  more.  As  I 
have  said  before,  the  truncated  record 
on  which  consent  agreements  ordinarily 
are  based  leaves  something  to  be  desired 
as  a  basis  for  establishing  new 
Commission  policy. 

Antitrust  analysis,  as  we  know  it 
today,  requires  a  search  for 
understanding  of  markets,  an 
imderstanding  that,  experience  shows, 
may  be  foimded  on  elements  that  lie 
well  below  the  surface  of  what  even 
those  in  a  particular  industry  may 
readily  comprehend.  See,  e.g.. 
Broadcast  Music,  Inc.  v.  CBS,  441  U.S. 
1  (1979).  It  is  easy  to  underestimate  the 
difficulty  of  showing  justifications  that 
are  cognizable  under  the  antitrust  laws 
and  silfficient  to  defend  against  the 
application  of  novel  antitrust  theories. 
TTie  Commission  may  not  be  as  well 
positioned  as  the  parties  to  identify  and 
imderstand  justifications  for  the 
challenged  conduct.  Yet  the  parties  may 
be  ill-equipped  to  undertake  the  esoteric 
analytic  endeavor  that  modem  antitrust 
law  may  demand.  When  neither  the 
parties  nor  the  Commission  fully 
comprehends  the  jxistifications. 
"ignorance  leads  straight  to 
condemnation,"  Chicago  Professional 
Sports  Limited  Partnership  v.  NBA,  961 
F.2d  667, 676  (7th  Qr.  1992),  and 
condemnation  without  imderstanding 
may  lead  to  consumer  harm. 

It  is  useful,  indeed,  advisable  for  the 
Commission  to  continue  to  evaluate 
new  fectual  situations  and  to  develop 
new  theories  under  section  5  of  the 
Federal  Trade  Commission  Act  to 
remedy  anticompetitive  effects.  But  it  is 
well,  in  doing  so,  to  keep  in  mind  the 
admonition  of  the  court  in  Chicago 
Professional  Sports  Limited  Partnership 
v.  NBA,  961  F.2d  at  676,  that 
"[elxplanations  of  problematic  conduct 
take  time  to  develop  and  more  time  to 
test.  .  .  .  Understanding  novel 
practices  may  require  years  of  study  and 
debate." 

I  have  voted  to  publish  the  consent 
agreements  for  comment  but  remain 
mindful  of  these  concerns. 

Statement  of  Commissioner  Roscoe  B. 
Starek,  III 

In  the  Matters  of  Home  Oxygen  and 
Medical  Equipment  Ck).  and  Homecara 
Oxygen  and  Medical  Equipment  Co. 

I  respectfully  uissent  from  the 
Commission's  decision  to  accept  for 
public  comment  the  consent  Orders  in 
these  matters.  The  challenged  conduct 
does  appear  to  have  the  potential  to  be 
anticompetitive.  Under  me  rule  of 
reason,  however,  the  evidence  presented 


does  not  indicate  that  the  conduct  of  the 
respondents  was  anticompetitive  or  that 
it  is  likely  to  have  been 
anticompetitive.*  Therefore,  I  do  not 
have  reason  to  beUeve  that  the 
respondents  have  violated  section  5  of 
the  FTC  Act,  as  the  complaints  allege. 

The  complaints  name  two  limited 
partnerships  and  28  pulmonologist 
partners  in  these  ventures.  The 
complaints  allege  that  the  respondents 
have  "acquired  and  maintained  market 
power"  (4 18)  as  a  consequence  of  the 
fact  that  a  "majority"  of  the 
pulmonologists  in  each  of  the  two  areas 
in  which  the  two  partnerships  operate 
are  partners  in  the  ventures  [%  14).  I  am 
concerned  that  this  might  be  read  to 
imply  that  the  Commission  will  take 
enforcement  actions  against  physidan- 
owned  ancillary  joint  ventures  simply 
because  participating  physicians 
constitute  a  majority  of  those  practicing 
in  the  relevant  market,  without  regard  to 
the  ventures'  effects  or  likely  effects  on 
the  market 

The  complaints  do  not  challenge,  and 
the  consent  agreements  do  not  prohibit, 
"self-referral"  of  patients  to  entities 
owned  by  the  respondent  physicians.' 
However,  the  Analysis  of  Proposed 
Consent  Order  to  Aid  Public  Comment 
states  the  respondents  were  able  to 
"acquire  and  maintain  market  power" 
because  "pulmonologists  have  the 
ability  to  influence  the  choice  of  oxygen 
suppliers  to  service  patients  needing 
oxygen  at  home."  Because 


>  The  challenged  conduct  must  be  ana]>T»d  iinder 
the  rule  of  reason.  The  arrangenienU  at  Usua  cannot 
be  characterized  u  naked  rostrainU  of  the  trade 
•ubject  to  summary  condemnation,  and  thus  the 
rule  of  reasoo  appiie*.  See  SX^AA  r.  Board  of 
Fegents,  468,  U.S.  »5,  103  (1984).  The  Joint  DOJ/ 
FTC  Health  Care  Enforcemert  Guidelines  indicate 
that  the  antitrust  agencies  will  apply  a  rule  of 
reason  to  conduct  failing  outside  of  well  defined 
"safety  zones."  Statements  of  Antitrust  Enforcement 
Policy  in  the  Health  Care  Area.  Department  of 
lustice  and  Federal  Trade  Commission.  September 
15, 1993,  at  10-11,  36.  The  six  policy  sUtemenU 
of  these  Guidelines  do  not  explicitly  cover  the  type 
of  conduct  at  issue  here,  i.e.,  physician-owned 
ancillary  joint  ventures.  In  any  case,  the 
arrangements  here  most  likely  would  fall  outside  of 
any  safety  zone  similar  to  those  defined  in  the 
t>uidelines,  because  they  appear  to  have  market 
shares  of  about  60%  in  their  respective  markets. 

»The  President  recently  signed  legislation 
prohibiting  physicians  from  self-refatral  of 
Medicare  patients  for  several  categories  of  sanricat. 
including  those  services  provided  by  the 
respondents.  Omnibus  Budget  Reconciliation  Act  of 
1S93,  Public  Law  103-66.  ch.  2.  section  M74 
because  the  vast  majority  of  home  oxygen  servicea 
apparently  are  sold  to  Medicare  patients,  it  may  be 
the  case  that  virtually  do  home  oxygen  provider 
would  be  willing  to  maintain  physician  ownership 
that  would  cut  itself  off  bom  Uie  vast  majority  of 
market  demand.  If  that  is  the  case.  Commission 
action  on  this  matter  is  moot  However,  I  am  not 
certain  that  this  is  true,  ainl  more  importantly,  this 
case  might  be  viewed  as  precedent  for  Commission 
actions  outside  of  the  services  covered  by  the  recent 
legislation. 


pulmonologists  make  referrals  to 
providers  of  home  oxygen  services,  they 
do  have  the  abiUty  to  influence  their 
patients'  choice  of  oxygen  suppliers.  But 
this  "influence"  does  not  necessarily 
equate  to  or  result  in  any  market  power. 

Market  power  is  the  focus  of  the 
Ccmmission's  analysis  of  physician- 
owned  ancillary  joint  ventures.  In  feet, 
the  very  violation  alleged  in  the 
complaints  in  these  matters  is  that  the 
ventures  "acquired  and  maintained 
market  power."  Market  power  is  not 
necessarily  created  when  a  majority 
share  of  a  relevant  market  is  attained. 
Market  power  is  defined  as  "the  ability 
profitably  to  maintain  prices  above 
competitive  levels  for  a  significant 
period  of  time."3  Within  the  context  of 
a  case  under  Section  5  of  the  FTC  Act, 
the  Commission  has  argued  that 

The  test  for  market  power  depends  on  all 
of  the  relevant  characteristics  of  a  market:  the 
strength  and  capacity  of  current  competitors; 
the  potential  for  entry;  the  historic  intensity 
of  competition;  and  the  impact  of  the  legal 
or  natural  environment,  to  name  just  a  few.* 

Here,  the  two  Umited  partnerships 
each  have  approximately  60%  maAet 
shares  in  the  respective  counties  in 
which  they  operate.  Assuming, 
arguendo,  that  the  alleged  product  and 
geographic  markets  are  relevant 
antitrust  markets,  these  market  shares 
alone  do  not  justify  an  inference  of 
market  power.  In  addition  to  the 
respondents,  the  evidence  indicates  that 
there  are  nine  competing  sellers  of  home 
oxygen  in  Alameda  County,  and  eight 
competing  sellers  in  Contra  Costa 
County.  Some  of  these  firms  have 
market  shares  of  about  10%. 

If  these  other  firms  suffer  from 
substantial  competitive  weaknesses  that 
prevent  them  from  offering  the  same 
quality  of  services  or  the  same  low 
prices  as  the  respondents,  the 
respondents  might  be  able  to  exercise 
market  power  through  their  joint 
ventures.  I  have  not  seen  evidence  that 
any  of  these  competitora  have  such 
competitive  weaknesses.^ 

Medicare  patients,  who  apparently 
comprise  the  vast  majority  of  patients 
purcihasing  home  oxygen  services,  might 


s  U.S.  Department  of  Justice  and  Federal  Trade 
Commission,  Horizontal  Merger  Guidelines  (1992), 
reprinted  in  4  Trade  Reg.  Rep.  (CCH)  1  13104. 
section  0.1  ("Sellers  with  market  power  also  may 
lessen  compebtion  on  dimensions  other  than  price, 
such  as  product  quality,  tervica,  or  innovaMoo.") 

«Gen«al  Foods  Corp.  103  PTC  204.  345  (19a4). 

•  In  fact  one  major  third-party  payer  in  the  region 
purchases  home  oxygen  primarily  from  one  of  the 
respondents'  ventures  in  one  countv,  while  in  the 
other  county  it  purchases  home  oxygen  primarily 
from  one  of  the  respondents'  competitors.  While 
hardly  dispositive  on  this  issue,  this  suggests  that 
this  major  customer  considers  the  available  serricea 
of  the  respondents'  competitors  to  be  of  acceptable 
and  comparable  quality  and  price. 
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be  less  price  sensitive  than  third-party 
payers  such  as  HMOs,  and  thus  might 
appear  to  be  vulnerable  to 
anticompetitive  behavior.  Medicare's 
restrictive  reimbursement  policies  may 
severely  limit  suppliers'  potential 
ability  to  exercise  market  power.  But  it 
is  doubtful  that  these  policies  eliminate 
the  possibility  of  an  exercise  of  market 
power  in  these  markets. 

It  sometimes  has  been  argued  that 
physician  ownership  can  create  an 
incentive  to  refer  for  financial  gain  for 
services  that  are  not  medically 
necessary.  But  it  is  critical  to 
distinguish  between  the  potential  for 
anticompetitive  harm  and  the  potential 
for  inappropriate  or  excessive  refenals 
resuhing  from  physician  ownership. 
Regardless  of  market  share  or  market 
power,  physicians  sometimes  may  make 
inappropriate  treatment  referrals  to 
facilities  in  which  they  have  a  financial 
interest."  While  real  consumer  injury 
can  result  fi-om  such  "self-referral,"  this 
behavior  is  not  by  itself  actionable 
under  the  antitrust  laws.  Of  course,  this 
does  not  mean  that  anticompetitive 
behavior  could  not  occur  in  these 
markets.  But  we  should  be  careful  to 
distinguish  anticompetitive  behavior 
from  other  forms  of  imperfect  market 
performance. 

If  patients  seldom  question  their 
physicians'  referrals,  physicians  could 
profit  from  directing  patients  to  home 
oxygen  providers  in  which  they  have  an 
ownership  interest.  But  any  such 
"vertical  control"  that  physicians  have 
does  not  necessarily  result  in  any 
horizontal  market  power  of  the  ancillary 
ventures  in  which  they  have  an  interest. 
An  ancillary  venture  can  enable  the 
participating  physicians  to  coordinate 
some  of  their  competitive  activities.  But 
an  exercise  of  market  power  is  possible 
only  when  the  coordination  of  activities 
within  such  a  venture  insulates  the 
participating  physicians  from  outside 
competition  sufficiently  that  they  are 
able  to  raise  prices  or  reduce  services. 

For  example,  in  some  cases,  an 
exercise  of  market  power  may  be 
possible  if  enough  of  the  market  is 
aggregated  through  the  joint  venture  so 
that  there  is  insufficient  remaining 
market  demand  to  sustain  viable 
competitors.  That  clearly  is  not  the  case 


•  The  potential  problem  of  inappropriate  referrals 
made  for  financial  gain  ii  not  limited  to  instancea 
in  which  physicians  have  financial  interests  in 
{acilitie*.  equipment,  or  service  providers  that  are 
physically  or  legally  separate  from  their  primary 
practices.  The  potential  problem  is  present 
whenever  a  physician  performs  both  diagnosis  and 
treatment.  Patients  and  third-party  payers  have 
limited  information  about  whether  treatments  are 
medically  necessary,  and  thus  physician* 
frequently  have  some  degree  of  discretion  to 
recommend  treatments  that  are  not  necessary. 


here.  The  evidence  is  at  best  ambiguous 
89  to  whether  these  ventures,  which 
have  been  in  operation  since  1984,  have 
had  any  anticompetitive  effect. 

Physician-owned  ancillary  joint 
ventures  have  a  potential  to  accomplish 
significant  cost  savings  that  can  be 

[)assed  on  to  consumers  in  the  form  of 
ower  prices  and  higher  quality  of  care. 
Physicians  frequently  may  be  in  the  best 
position  to  recognize  a  potential 
demand  for  an  ancillary  medical  service 
in  Csit  community,  to  back  up  this 
perception  with  their  own  capital,  and 
to  operate  and  monitor  the  venture's 

Eerformance.  Clearly  physicians  and 
ospitals  could  have  more  control  over 
the  quality  of  a  service  by  owning  a 
supplier  of  that  service  than  by  merely 
writing  a  prescription.  Evidence  that 
physician  investors  frequently  are 
passive  with  respect  to  the  operation  of 
these  companies  does  not  dismiss  the 
potential  of  these  ventures  to 
accomplish  substantial  efficiencies. 

Of  course,  the  respondents'  large  scale 
and  market  share  may  not  be  necessary 
to  achieve  the  potential  efficiencies  of 
such  arrangements.  But  even 
incontrovertible  evidence  that  these 
firms  did  not  gain  additional  efficiency 
by  growing  to  their  current  size  would 
be  relevant  only  after  a  determination 
that  the  firms  had  acted 
anticompetitively. 

The  orders  continue  to  allow  self- 
referral,  and  only  limit  the  market  share 
of  the  respondent  pulmonologists 
associated  with  an  entity  providing 
home  oxygen.  Thus,  the  remedy  does 
not  address  any  harm  that  might  result 
ftxtm  the  mere  fact  of  self-referral.'  The 
order  also  would  allow  efficiencies  from 
self-referral  to  occur,  but  it  is  far  from 
clear  that  the  restructuring  of  the  two 
ventures  required  under  the  orders 
would  preserve  all  of  the  efficiencies 
that  they  may  have  been  able  to 
accomplish.  Thus  it  may  be  the  case  that 
the  orders  reduce  efficiency,  do  not 
reduce  market  power,  and  also  fail  to 
address  any  real  harm  to  consumers  that 
might  result  from  self-referral. 

The  overriding  reason  to  cast  my  vote 
against  the  acceptance  of  these  consents  . 
is  the  precedential  effect  of  discouraging 
physicians  and  hospitals  from  forming 
ancillary  ventures,  particularly  in 
circumstances  in  which  it  may  be 
important  to  achieve  a  high  market 
share  in  order  to  gain  efficiencies,  or 
even  to  be  able  to  introduce  a  service 
that  benefits  consumers  in  the  area. 
Thus,  enforcement  actions  should  be 


limited  to  conduct  for  which 
anticompetitive  harm  is  demonstrable  or 
highly  likely  to  occur.  Because  that 
burden  has  not  been  met,  I  respectfully 
dissent  from  the  Commission's  actions 
in  these  matters. 

|FR  Doc.  93-28186  Filed  11-16-93:  8  45  ami 
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[DM.  0-3466] 

McCormIck  A  Company,  Inc.; 
Prohibited  Trad*  Practica*.  and 
Afflrmatlva  Corroctiv*  Actlona 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
largest  spice  and  seasonings  company  in 
the  U.S.  to  divest  enough  specifically- 
bred  seeds  to  produce  a  total  of  100 
million  pounds  of  low-water  onions  and 
at  last  5,000  pounds  of  additional  onion 
seeds  for  future  planting,  and  to  provide 
the  Commission-approved  purchaser 
certain  technical  assistance  upon 
request  for  one  year. 

DATES:  Compliant  and  Order  issued 
October  25, 1993.i 

FOR  FURTHER  INFORMATXM  CONTACT: 

Claudia  Higgins  or  Ann  Malester,  FTC/ 
S-2308.  Washington,  DC  20580.  (202) 
326-2682. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  August  10,  1993.  there  was 
published  in  the  Federal  Register,  58  FR 
42552,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
McCormick  &  Company,  Inc..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 


'  As  I  noted  above,  self-referral  by  Itself  >«  not 
actionable  under  the  antitrust  laws.  Thus  it  ia 
appropriate  that  any  such  perceived  harm  it  not 
addressed  in  an  order  resolving  the  allegationi  in 
these  complaints. 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  an  available  fron  the  Commission's  Public 
Reference  Branch.  H-130,  etb  Street  a  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580.     > 
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(Sec.  6, 38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  ioc.  5.  38  Stat.  719,  ■■  amended;  aec. 

7,  38  Stat.  731,  as  amended;  15  U.S.C  45. 18) 

Donald  S.  duk. 

Secretary. 

[FR  Doc  93-28185  Filed  11-16-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  DIeeaee  Control  and 
Prevention 

Advlaory  Committee  for  Energy* 
Related  Epidemiologic  Reeearch: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research. 

Times  and  dates:  8:30  a.m-5  p.m.. 
December  2, 1993.  8:30a.m.-12  noon. 
December  3, 1993. 

Place:  Sheraton  Suites  Hotel,  801  North  St. 
Asaph  Street,  Alexandria.  Virginia  22314. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  (Mople. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  recommendations  to 
the  Secretary  of  Health  and  Human  Services 
(HHS);  the  Assistant  Secretary  for  Health;  the 
Director.  CDC;  and  the  Administrator, 
Agency  for  Toxic  Substances  and  Disease 
Registry  (ATSDR).  on  the  establishment  of  a 
research  agenda  and  the  conduct  of  a 
research  program  pertaining  to  energy-related 
analytic  epidemiologic  studies.  The 
committee  will  take  into  consideration 
information  and  proposals  prmided  by  the 
Department  of  Energy  (DOE),  the  Advisory 
Committee  for  Environment  Safety  and 
Health  which  was  established  by  DOE  under 
the  guidelines  of  a  Memorandum  of 
Understanding  between  HHS  and  DOE,  and 
other  agencies  and  organizations,  regarding 
the  direction  HHS  should  take  in  establishing 
the  research  agenda  and  in  the  development 
of  a  research  plan. 

Matten  to  be  discussed:  The  National 
Institute  for  Occupational  Safety  and  Health 
will  make  presentations  on  additions  to  their 
research  agenda  and  progress  of  current 
studies.  Additional  agenda  items  will 
include:  Public  Involvement  activities,  the 
National  Center  for  Environmental  Health 
(NCEH)  activities,  ATSDR  updates,  and 
reports  from  the  Oak  Ridge  Institute  for 
Science  and  Education,  the  Los  Alamos 
National  Laboratory,  the  Pacific  Northwest 
Laboratory,  and  the  Hanford  Environmental 
Health  Foundation. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information: 
Nadine  Dickerson,  Program  Analyst, 
Radiation  Studies  Branch.  Division  of 


Environmental  Hazards  and  Health  EffecU, 
NCEH.  CDC.  4770  Buford  Highway.  NB..  (F- 
35).  AUanta  Gwjrgia  30341-3724.  telephone 
404/488-7040. 

Dated:  November  10. 1993. 
Elvin  Hllyar, 

Associate  Director  for  Policy  Coordination, 
;    Centers  for  Disease  Control  and  Prevention 
(CDC). 

[PR  Doc.  93-28191  Filed  11-16-93;  8:45  am) 
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Board  of  Scientific  Counselors, 
National  Center  for  Infectioua 
Diseases:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NQD). 

Times  and  Dates:  8:30  a.m.-5:30  p.m.. 
December  2. 1993.  8:30  a.in.-4  p.m.. 
Decembers.  1993. 

P/oce;  CDC.  Auditorium  B.  1600  Clifton 
Road,  NE.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors,  NCID,  provides  advice  and 
guidance  to  the  Director,  CDC,  and  Director, 
NCID,  in  the  following  areas:  program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 

Matters  To  Be  Discussed:  The  agenda  will 
focus  on  health  reform  and  implications  for 
NQD,  the  President's  childhood 
immunization  practices  initiative,  CDC 
Emerging  Infections  Plan,  CDC's  role  in 
global  surveillance,  and  minority  and 
underserved  population  health  priorities/ 
NQD  prevention  agenda.  Infectious  disease 
updates  will  be  provided  on  the  following 
topics:  Hantaviruses,  other  viruses.  Guinea 
worm  surveillance,  group  B  streptococcal 
disease,  opportunistic  infections,  and 
tuberculosis.  Other  agenda  items  include 
announcements/introductions;  NCID  update; 
and  follow-up  on  actions  recommended  by 
the  Board  (May  1993). 

The  discussion  will  include  presentations 
by  community.  State,  and  Federal 
representatives.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Diane  S.  HoUey,  Office  of  the  Director,  NQD, 
CDC.  Mailstop  C-20. 1600  Qifton  Road.  NE, 
Atlanta.  Georgia  30333.  telephone  404/639- 
0044. 


Dated:  November  10. 1993. 
EMnHilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-28190  Filed  11-16-93;  845  am) 
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Food  and  Drug  Administration 
[DockM  No.  93F-0402] 

Lonza,  Inc.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lonza,  Inc..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  decylisononyldimethyl 
ammonium  chloride  as  a  slimicide  in 
the  manufacture  of  paper  and 
paperboard  intended  to  contact  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  17, 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mitchell  Cheeseman.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration. 
200  C  St.  SVV..  Washington.  DC  20204. 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4405)  has  been  filed  by 
Lonza.  Lie.  c/o  Delta  Analytical  Corp.. 
7910  Woodmont  Ave..  Bethesda.  MD 
20814.  The  petition  proposes  to  amend 
the  food  additive  regulations  to  provide 
for  the  safe  use  of 
decyhsononyldimethyl  ammonium 
chloride  as  a  slimicide  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  th<»  National  Environmental 
Policy  Act  (40  CFR  1501.4  (b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
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persons  may,  on  or  before  December  17, 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Regititer.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  sit^nificant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Regiater  in  accordance  with  21 
CFR  25.40(c). 

Dsted:  Ntrvember  8, 1993. 
Fred  R.  Shank. 

Director,  Center  fi^  Food  Safety  and  Applied 

Nutrition. 

(PR  Doc  93-28183  Piled  11-16-93;  8:45  am) 


Advisory  CommlttM;  Nolle*  of  MMtlng 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  fFDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announceid: 

Vaccine*  •nd  Related  Biological 
Productt  Advisory  Commlttea 

Date,  time,  and  place.  December  1, 
1993.  2  p.m..  Food  and  Drug 
Administration,  Bldg.  29,  conference 
room  121.  8800  Rockville  Pike. 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion  on  review  of 
research.  2  p.m.  to  2^^  p.m.;  closed 
committee  dehberatiohs  on  review  of 


renerch.  2:45  p.m.  to  3:45  pjn.;  open 
public  hearing.  3:45  p.in.  to  4:45  p.m.. 
imless  public  partidpation  does  not  last 
that  long;  Nancy'  Cherry  or  Stephanie 
Milwit.  Center  for  Biologies  Evaluation 
and  Research  (HFM-21),  Food  and  Drug 
Administration,  8800  Rockville  Pike. 
Bethesda,  MD  20892,  301-594-1054. 
Genera]  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda— Open  pubhc  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  24, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
scientiRc  programs  of  the  Laboratory  of 
Molecular  Pharmacology  and  the 
Laboratory  of  Method  Development 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
the  research  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  persona) 
privacy  (5  U.S.C  552b(c)(6)). 

FDA  regrets  that  It  is  pub)ishing  this 
notice  in  the  Federal  Register  less  than 
15  days  prior  to  the  meeting  of  the 
Vaccines  and  Related  Biological 
Products  Advisory  Committee  because 
of  time  constraints  due  in  part  to  the 
holiday. 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions;  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discu.tsion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
fur  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  [MJticipation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 


an  open  pubhc  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

f>ublic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  IJKdlitBte 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  pohcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  prtxxedings, 
including  hearings  before  public 
advisory  committees  imder  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  ad\nsory  committees  aha)) 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  thie 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  In  advance  of  the  meeting  reqoest  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  af 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  membma  wriU 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
fi-om  the  Freedom  of  Information  Office 
(Hn-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
appro.ximately  15  worldng  da3r9  aAer  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  me 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  {address  above] 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  fw 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
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designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  use.  app.  2. 10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discuission,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
dociiments.  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  inde{>endently 
justi^  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 


FDA's  regulations  (21  CFR  part  14}  on 
advisory  committees. 

Dated:  Novambar  10, 1093.    . 
Jana  E.  Hanaajr, 
Deputy  Commissioner  for  Operatioiu. 

[PR  Doc  93-28209  Filed  11-12-93;  11:47 

am] 
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National  Inatltutea  of  Health 
Reestabllshfnent 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463,  86  Stat.  770-776)  and  section 
402(b)(6),  of  the  PubUc  Health  Service 
Act,  as  amended  (42  U.S.  Code 
282(b)(6),  the  Acting  Director.  National 
Institutes  of  Health  (NIH),  announces 
the  reestablishment  of  the  Sickle  Cell 
Disease  Advisory  Committee. 

This  Committee  advises  the  Secretary; 
the  Assistant  Secretary  for  Health;  the 
Director,  NIH;  the  Director,  National 
Heart,  Lung,  and  Blood  Institute    . 
(NHLBI);  and  the  Director  of  the 
Division  of  Blood  Diseases  and 
Resources  on  the  Sickle  Cell  Disease 
Program,  NHLBI;  recommends  priorities 
within  the  program;  identifies  research 
opportunities  and  needs;  and  makes 
recommendations  concerning  the 
planning,  execution  and  evaluation  of 
the  program. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  Uie  Committee 
will  terminate  two  years  fi^m  the  date 
of  establishment. 

Dated:  November  8, 1993. 
Ruth  L.  Kirachftein. 

Acting  Director.  National  Institutes  of  Health. 
(PR  Doc.  93-28166  Filed  11-16-93;  8:45  am) 
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National  Institutes  of  Health  (NIH) 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Heart  Attack  Alert 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart,  Lung, 
and  Blood  Institute  (NHLBI)  on 
Tuesday,  December  14, 1993  from  8:30 
am  to  3:15  pm  at  the  Bethesda  Marriott 
Hotel.  5151  Pooks  Hill  Road,  Bethesda, 
MD  20814,  (301)  897-9400.  The  entire 
meeting  is  open  to  the  public.  The 
Coordinating  Committee  is  meeting  to 
discuss  the  progress  of  the  National 
Heart  Attack  Alert  Program  with  its 
participating  organizations. 

Attendance  by  the  public  will  be 
limited  to  space  available. 


For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
simmiary,  contact  Ms.  Mary  McDonald 
Hand,  Coordinator  of  the  National  Heart 
Attack  Alert  Program,  Health  Education 
Branch,  Office  of  Prevention,  Education 
and  Control,  NHLBI,  NIH.  Bldg  31,  room 
4A18,  Bethesda,  MD  20892,  (301)  496- 
1051. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McDonald  Hand,  in  advance 
of  the  meeting. 

Dated:  November  8. 1993. 
Ruth  L.  KirKhctain. 
Acting  Director.  NIH. 

(PR  Doc.  93-28167  PUed  11-16-93;  8:45  am) 
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Prospective  Grant  of  Exclusive 
License:  Antigen-specific  T<ell  Death 
for  the  Treatment  of  Autoimmune 
Disorders  and  Graft  Re|ectlon 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  is  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  histitutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  limited  field  of  use 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Apphcation  Niunbers  07/751,090 
entitled  "Interleukln-2  stimulated  T 
Lymphocyte  Cell  Death  for  the 
Treatment  of  Autoimmune  Diseases, 
Allergic  Disorders,  and  Graft  Reiection", 
and  07/926,290  entitled  "Interleukln-4 
Stimulated  T  Lymphocyte  Cell  Death  for 
the  Treatment  of  Autoimmune  Diseases, 
Allergic  Disorders  and  Graft  Rejection" 
to  Alexion  Pharmaeuticals,  Inc.,  having 
a  place  of  business  in  New  Haven.  CT. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice.  NIH  receives  written 
evidence  and  argimient  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  would  be  limited  to 
T-cell  mediated  human  diseases 
applicable  to  autoimmune  and  graft 
rejection  but  specifically  excluding 
allergenic  disorders. 


Fedaral  Register  /  Vol.  511.  Na  220  /  Wedneoday.  November  17,  1993  /  NoticM 


Tb«  present  inventions  relate  to 
diseases  mediated  by  T-lynipocytas, 
irxrluding  graf)  rejection,  sutoimmune 
disorders.  The  subject  intellectual 
property  makes  claims  for  broad 
paradigms  of  therapeutic  regimens.  In 
principle,  the  paradigm,  which  consists 
of  a  process  which  induces  antigen- 
specific  lymphocyte  death,  should  be 
applicable  to  the  treatment  of  any 
disease  in  which  activated  lymphocytes 
contribute  to  the  clinical  condition.  It 
has  been  shown  that  IL-2  and  ILr^  can 
potentially  predispose  T  lympbocytee  of 
undergo  antigen-specific  deeth.  This 
mechanism,  termed  propriocidal 
regulation,  may  govern  the  replicative 
potential  of  lymphoc>'tes  during  normal 
immune  responses. 

ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Mr.  Daniel  R.  Passeri .  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  Box  OTT,  Bothesda, 
MD  20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  Properly 
filed  competing  applications  for  a 
license  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the 
contemplated  license.  Only  written 
comments  and/or  application  of  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  within 
sixty  (60)  days  of  this  notice  will  be 
considered. 

Dated:  November  4, 1993. 
Doaald  P.  ChristofiBrMii, 

Acting  Director,  Office  of  Technology 

Transfer 

(FR  Doc.  93-28168  Filed  11-1&-93,  8  45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Psrii  Servica 

Final  Environmental  Impact  StatanMnI/ 
General  Management  Plan/ 
Devetooment  Concept  Plan,  Fort 
Laramie  National  Historic  Site.  WY 

AGEMCV:  National  Park  Service. 
Department  of  the  Interior. 
ACnON:  Availability  of  Final 
Environmental  Impact  Statement/ 
General  Management  Plan/Development 
Concept  Plan  for  Fort  Laramie  National 
Historic  Site. 

SUMMARV:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
Final  Environmental  knpect  Statement/ 
General  Management  Plan/Development 
Concept  Plan  (FEIS/GMP/DCP)  for  Fort 


Laramie  Nationa]  Historic  Sits. 

Wyoming. 

DATES:  A  30-day  DO-actioD  period  ytill 

follow  the  Environmental  Protection 

Agency's  notice  of  availability  of  the 

FEIS/GMP/DCP. 

ADDRESSES:  Public  reading  copies  of  the 

FEIS/GMP/DCP  will  be  available  for 

review  at  the  following  locations: 

Office  of  the  Superintendent,  Fort 

Laramie  National  Historic  Site,  P.O. 

Box  86.  Fort  Laramie.  WY  82212. 

Telephone:  (307)  837-2221. 
Division  of  Planning  and  Compliance, 

Rocky  Mountain  Regional  Office, 

National  Park  Service,  12795  W. 

Alameda  Parkway,  Lakewood,  CO 

80225,  Telephone:  (303)  969-2828. 
Office  of  Pubhc  Affairs,  National  Park 

Service,  Dep>artment  of  the  Interior. 

18th  and  C  Streets  NW.,  Washington. 

DC  20240.  Telephone:  (2tf2)  206- 

6843. 
SUPPlfMENTARY  MFOnMATKHI:  In 
November  1992.  the  National  Park 
Service  released  for  a  60-day  public 
review  a  Draft  Environmental  Impact 
Statement/General  Management  Plan/ 
Development  Concept  Plan  (DEIS/GMP/ 
DCP)  that  evaluated  three  alternatives 
that  provided  for  the  preservation  of 
historic  resources  while  [troviding  for 
visitor  use.  Under  the  no-action 
alternative,  existing  management 
activities  would  continue.  Under 
alternative  A,  the  minimum-action 
alternative,  the  existing  level  and  degree 
of  interpretive,  administrative,  resource 
management,  and  visitor  services  would 
be  maintained;  twentieth  century 
intrusions  on  the  historic  site  would  be 
limited;  exhibitry.  circulation,  visitor 
contact  and  maintenance  operations 
would  all  be  improved;  and  the 
interpretive  theme  would  have  the 
narrow  focus  of  the  role  Fort  Laramie 
National  Historic  Site  played  as  a 
military  fort,  with  only  minor 
discussion  and  interpretation  of  other 
interpretive  topics.  The  preferred 
alternative  and  proposed  action  would 
expand  the  interpretive  theme  to 
include  the  fort's  complete  and  complex 
role  over  decades  in  American  history. 

The  DEIS/GMP/DCP  in  particular 
evaluated  the  environmental 
consequences  of  the  proposed  action 
and  the  other  ahematives  on  soils  and 
vegetation  associated  writh  uncontrolled 
pedestrian  trailing  near  visitor  use  areas, 
floodpiains  and  wetlands,  wildlifiB. 
threatened  and  endangered  species, 
surrounding  land  uses,  and 
socioeconomic  resources.  The 
environmental  consequences  of  the 
proposed  action  and  alternatives 
considered  are  fully  disclosed  in  the 
FEIS/GMP/DCP.  Also  included  are  the 


results  of  the  public  involvement  and 
consultation  and  coordination  for  ibis 
project. 

FOR  FURTHER  WfOWMATlOW  COKTACT: 
Superintendent.  Fort  Laramie  National 
Historic  Site,  at  the  above  address  and 
telephone  number. 

Dated:  November  1. 1993. 
mammid  E.  Evwbart. 

Acting  Regional  Director,  Rocky  Mountaim 

Region,  National  Park  Service. 

IFR  Doc.  93-28198  Piled  11-16-93;  8:45  am) 
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National  Park  S«rv(c« 

Acadia  National  Park  Adviaory 
Commleaion;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Public  Law  92-463,  86  Stat.  770.  5 
use.  Ap.  1,  sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday, 
December  6, 1993. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420,  sec 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  Acadia 
National  Park  Headquarters,  Bar  Harbor, 
Maine,  at  1  p.m.  to  consider  the 
following  agenda: 

1.  Review  and  approval  of  minutes 
from  the  meeting  held  August  30. 1993. 

2.  Report  of  the  Conservation 
Easement  Subcommittee. 

3.  Report  of  the  Acquisition 
Subcommittee. 

4.  Superintendent's  report. 

5.  Public  comments. 

A.  Proposed  agenda  and  date  of  next 
Commissioa  meeting. 

The  meeting  is  open  to  the  public 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commissioa 
or  61e  written  statements.  Such  requests 
should  be  made  to  the  Sup>erintendent 
at  least  seven  days  prior  to  the  meeting. 
Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor.  Maine  04009. 
telephone:  (207)  288-3338. 
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Dated.  November  9. 1993 
lohB  C  KMd, 
Acting  Regional  Director. 
(FR  Doc  93-28200  Filed  ll-lfr-93;  8:45  un] 
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Cape  Cod  National  Saaahora  Adviaory 
Commiaalon;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770,  5 
U.S.C.  App  1.  section  10).  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday.  December  3. 1993. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349. 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  commission  members  will  then 
meet  at  1  p.m.  at  Park  Headquarters, 
Marconi  Station  for  their  regular 
business  meeting  which  will  be  held  for 
the  following  reasons: 

1.  Adoption  of  Agenda. 

2.  Approval  of  Minutes  of  Previous 
Meeting. 

3.  Reports  of  Officers. 

4.  Old  Business. 

5.  Superintendent's  Report. 

6.  GMP  Subcommittee  Report. 

7.  National  Biological  Survey. 

8.  Commercial  Certificates. 

9.  Improved  Properties. 

10.  New  Business. 

11.  Agenda  for  next  meeting. 

12.  Date  for  next  meeting. 

13.  Communications/Public 
Comment. 

14.  Adjournment. 
The  business  meeting  is  open  to  the 

public.  It  is  expected  that  15  persons 
will  be  able  to  attend  the  meeting  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent.  Cape  Cod 
National  Seashore.  So.  Wellfleet.  MA 
02663. 

Dated:  November  9, 1993. 
JohaCRaad. 
Acting  Regional  Director. 
[FR  Doc.  93-28201  Filed  11-16-93;  8  4S  am] 
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DanaM  National  Part  Subaiatanca 
RMourca  Commiaalon;  Maating 

agency:  NaUonal  Park  Service,  Interior. 
ACnON:  Subsistence  Resource 
Commission  meeting. 


SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  the  Chairperson  of 
the  Subsistence  Resource  Commission 
for  Denali  National  Park  announce  a 
forthcoming  meeting  of  the  Denali 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

1.  Introduction  of  commission  members 

and  guests. 

2.  Superintendent's  welcome. 

3.  Ola  business: 

a.  Approval  of  summary  of  minutes. 

b.  Review  of  SRC  function  and 
purpose. 

c.  South  Slope  Denali  Development 
Concept  Plan. 

4.  Federal  Subsistence  Management 

Program  update. 

a.  Federal  Subsistence  Board. 

b.  Federal  Regional  Advisory 
Councils. 

c.  Denali  Federal  Registration  Permit 
Hunts. 

d.  Appeal  of  Hwy  residents  CAT, 
GMU-20C. 

5.  New  business: 

a.  Update  of  wildlife  surveys  and 
studies. 

b.  Proposed  DOT  routes.  Parks  Hw7  to 
McGrath. 

c.  Hunting  regulations  review. 

6.  Hunting  Plan  recommendations  work 

session. 

7.  Public  and  other  agency  comments. 

8.  Set  time  and  place  of  next  SRC 

meeting. 

9.  Adjournment. 

DATES:  The  meeting  will  be  held 
Tuesday,  November  30,  1993.  The 
meeting  will  bagin  at  10  a.m.  and 
conclude  aroimd  5  p.m. 
LCX:ation:  The  meeting  will  be  held  at 
the  Denah  Park  Headquarters, 
Recreation  Hall,  in  Denali  Park,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russ  Berry,  Superintendent,  PO  Box  9. 
Denali  Park,  Alaska  99755.  Phone  (907) 
683-2294. 

SUPPLEMENTARY  MFORMATXM:  The 
Subsistence  Resource  Commissions  are 
authorized  under  title  Vm.  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487.  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Judith  C  Gottlieb, 

Acting  Regional  Director. 

(FR  Doc.  93-28199  Filed  11-16-93;  8  45  am] 
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Sudbury,  Aaaabal  and  Concord  RIvara 
Study  Commmaa;  Maating 

Notice  is  hereby  given  in  accordance 
%vith  the  Federal  Adviaory  Committee 
.    Act  (Pub.  L.  92-463.  86  Stat.  770,  5 
U.S.C.  App.  1  Section  10),  that  there 
will  be  a  meeting  of  the  Sudburj-. 
Assabet  and  Concord  Rivers  Study 
Committee  on  Thursday,  December  2 
1993. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
writh  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
section  5  (a)  (110)  of  the  Wild  and 
Scenic  Rivers  Act.  The  Committee  shall 
also  advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m. 
at  the  VVayland  Towm  Offices,  41 
Cochituate  Road,  VVayland, 
Massachusetts.  Driving  Directions: 
VVayland  Town  Hall  is  located  on  the 
west  side  of  Rte.  27,  just  south  of  the 
intersection  of  Rtes.  20  and  27  in 
VVayland  center.  From  the  north,  take 
Rte.  27  south  and  turn  right  at  first 
driveway  after  crossing  Rte.  27.  From 
the  west,  take  Rte.  20  east,  turn  left  on 
Rte.  27  south  and  take  immediate  right 
into  driveway.  Parking  lot  is  behind 
bmlding. 

The  agenda  is  as  follows: 

I.  Welcome  and  introductions,  approval 

of  minutes  from  9/23/93  and  10/28/ 
93  meetings. 

II.  Brief  questions  and  comments  from 

public. 

III.  Subcommittee  Reports — 

Subcommittee  Chairs. 

A.  River  Conservation  Planning 
Subcommittee. 

B.  Water  Resources  Subcommittee: 
Water  Resources  Study. 

C.  Public  Participation  Subcommittee. 

V.  Issues  of  Local  Concern. 

VI.  Opportunity  for  public  questions 

and  comments. 
VII  Other  Business. 

A.  Next  meeting  dates  and  locations. 

Dated:  November  9, 1993. 
John  C.  Reed. 
Acting  Regional  Director. 
[FR  Doc  93-28202  Filed  11-16-93;  8  45  ami 
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New  Bedford,  MA,  Special  Reaourc* 
Study;  Public  Review  and  Comment 

In  accordance  with  Public  Law  101- 
512.  the  National  Park  Service 
announces  that  the  Draft  New  Bedford 
(Massachusetts)  Special  Resource  Study 
is  available  for  public  review  and 
comment. 

A  special  resource  study  is  used  by 
the  National  Park  Service  to  evaluate  a 
resource  for  national  significance  and  to 
assess  its  suitability  and  feasibility  for 
inclusion  in  the  National  Park  system. 
Based  on  the  results  of  this  assessment, 
the  study  presents  a  range  of  possible 
management  alternatives.  In  order  for  an 
area  to  become  a  National  Park  unit,  it 
must  meet  all  three  criteria  identified  in 
the  NPS  "Criteria  for  Parklands." 

National  Significance:  A  proposed 
unit  will  be  considered  nationally 
significant  if  it  meets  all  four  of  the 
following  standards: 
— It  is  an  outstanding  example  of  a 

particular  type  of  resource. 
— It  possesses  exceptional  value  or 
quality  in  illustrating  or  interpreting 
the  natural  or  cultural  themes  of  our 
Nation's  heritage. 
— It  offers  superlative  opportunities  for 
recreation,  for  public  use  and 
enjoyment,  or  for  scientific  study. 
— It  retains  a  high  degree  of  integrity  as 
a  true,  accurate,  and  relatively 
unspoiled  example  of  the  resource. 
Suitability:  To  be  suitable  for 
inclusion  in  the  System  an  area  must 
represent  a  natural  or  cultural  theme  or 
type  of  recreational  resource  that  is  not 
already  adequately  represented  in  the 
National  Park  System  or  is  not 
comparably  represented  and  protected 
for  public  enjoyment  by  another  land 
managing  entity. 

Feasibility:  To  be  feasible  as  a  new 
\mit  of  the  National  Park  System  an 
area's  natural  systems  and/or  historic 
settings  must  be  of  sufficient  size  and 
appropriate  configuration  to  ensure 
long-term  protection  of  the  resources 
and  to  accommodate  public  use.  It  must 
have  potential  for  efficient 
administration  at  a  reasonable  cost. 

The  draft  "New  Bedford 
(Massachusetts)  Special  Resource  Study 
is  available  for  review  at  the  Waterfront 
Historic  Area  League  (WHALE)  offices 
at  13  Centre  Street,  New  Bedford,  MA, 
02740  from  November  18, 1993,  through 
December  20, 1993.  Copies  are  also 
available  at  the  North  Atlantic  Regional 
Office  of  the  National  Park  Service,  15 
State  Street,  Attn:  Ellen  Levin,  Boston. 
MA.  02109.  Call  617-223-5048  for 
further  information.  Written  comments 
will  be  accepted  through  December  24. 
1993  at  North  Atlantic  Regional  Office, 


National  Park  Service,  15  State  Street, 
Boston,  MA  02109;  Attn:  Ellen  Levin. 

Dated:  November  9, 1993. 
lohnCEaed, 

Acting  Regional  Director. 

(FR Doc.  93-28203 Piled  11-16-93: 845 am] 
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INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigatlone  No*.  731-TA-«6»-670 
(PreUminery)] 

Carlain  Casad  Pandia  From  tho 
Paopla'a  Republic  of  China  and 
Thailand 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  Investigations. 

SIMMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-669-670  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  and  Thailand  of  certain  pencils 
with  leads  encased  in  a  rigid  sheath, 
provided  for  in  subheading  9609.10.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  December 
27, 1993. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  10, 1993, 
FOR  FURTHER  MFORMATKM  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 


Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  November  10, 1993,  by  the  Pencil 
Makers  Association,  Inc.,  Marlton,  NJ. 

Limited  disclosure  of  business 
proprietary  infonnation  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  %dU  make  BPI 
gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  wnll  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  December  1, 1993,  at 
the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Valerie  Newkirk  (202-205- 
3190)  not  later  than  November  23, 1993. 
to  arrange  for  their  appearance.  Parties 
in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
December  6, 1993,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
pres(  itation  at  the  conference  no  later 
than  ihree  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  mu^t 
conform  with  the  requirements  of 
§§  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  $$  201.16(c)  and 
207.3  of  the  rules,  each  dociunent  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
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the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  invesUgatioas  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  Thii  notice  ii  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  November  12. 1993. 
Donna  R.  Koehnka, 
Secretary. 

[FR  Doc.  93-28352  Filed  11-16-93;  8:45  am] 
BtUMQ  OOOE  7«e-a»# 


[InvMtigation  No.  337-TA-a60) 

Certain  Oevtcee  for  Connecting 
Computers  via  Telephone  Unea; 
Notice  of  Investigation 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C  1337. 


SUMMARfV:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  12. 1993,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended.  19 
U.S.C.  1337.  on  behalf  of  Farallon 
Computing,  Inc..  2470  Mariner  Square 
Loop,  Alameda,  California  94501.  An 
amendment  to  the  complaint  was  filed 
on  November  1. 1993.  and  a  supplement 
to  the  complaint  was  filed  on  November 
2, 1993.  The  complaint,  as  amended  and 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  devices  for 
connecting  computers  via  telephone 
lines  by  reason  of  alleged  direct  or 
induced  infringement  of  claim  10, 18, 
and  20  of  U.S.  Letters  Patent  5,003.579. 
and  that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and  issue  a  permanent  exclusion  order 
and  a  i>ermanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  Lhe 
Secretary,  U.S.  Iniemational  Trade 
Commission,  500  E  Street,  SW..  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 


contacting  the  Commission's  TDD 

terminal  on  202-205-1810. 

FOR  FURTHER  MFORUATXM  CONTACT: 

Steven  A.  Glazer,  Esq.,  Office  of  Unfair 

Import  Investigations,  U.S.  International 

Trade  Commission,  telephone  202-205- 

2577. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  In  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
In  section  210.12  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure,  19 
CFR  210.12. 

Scope  of  InTestigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  November  10, 1993,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of  section 
337  of  the  Tariff  Act  of  1930,  as  amended,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of  subsection 
337(a)(1)(B)  in  the  importation  into  the 
United  States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  devices  for  connecting 
computers  via  telephone  lines  by  reason  of 
alleged  Infringement  of  claim  10, 18,  or  20  of 
U.S.  Letters  Patent  5,003.579.  and  whether 
there  exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of  section 
337. 

(2)  For  the  purpose  of  the  investigation  so 
instituted,  the  following  are  hereby  named  as 
parties  upon  which  this  notice  of 
investigation  shall  be  served: 

(a)  The  complainant  is — Farallon 
Computing,  Inc.,  2470  Mariner  Square  Loop, 
Alameda,  California  94501. 

(b)  The  respondents  are  the  following 
companies  alleged  td  be  in  violation  of 
section  337,  and  are  the  parties  upon  which 
the  complaint  is  to  be  served: 

ABL  Electronics  Corp.,  2155  Greenspring 

Drive,  Timonium,  Maryland  21093 
Caltechnology  International  Ltd.,  17th  Floor, 

167  Hsin  Hai  Road,  Section  2,  Taipei  Qty. 

Taiwan 
CPU  ProducU,  144  North  Water,  Derby, 

Kansas  67037 
Enhance  Cable  Technology,  730  North  Ninth 

Street,  Suite  Q,  San  Jose,  California  95112 
Focus  Enhancements,  Inc.,  800  West 

Cummings  Park,  Suite  4500,  Wobum, 

Massachusetts  01801 
Full  Enterprises  Corp.,  24  Alley  23  Lane  482, 

Chung  Shan  Road,  Section  2,  Chung  Ho 

City,  Taipei  County.  Taiwan 
Good  Way  Industrial  Co.  Ltd.,  Room  502, 159 

Keelung  Road,  Section  1,  Taipei  Qty, 

Taiwan 
MACProducts  USA,  608  West  22nd  Street, 

Austin,  Texas  78705 
Microcomputer  Cable  Co.,  Inc.,  12200  Delta 

Drive,  Taylor,  Michigan  48180 
Ming  Technology  Corporation,  52  Alley  1 

Lane  131,  7th  Floor.  Yen  Chi  Street,  Taipei 

City,  Taiwan 
Pan  International  (USA),  9477  Archibald 

Avenue,  Rancho  Cucamonga,  California 

91730 
Shiunn  Yang  Enterprises  Co.  Ltd.,  1st  Floor, 

11  Huai  Jen  Street,  Pan  Chiao  City.  Taipei 

County,  Taiwan 


Taiwan  Techtron  Corporation,  5th  Floop-l, 

115  Pa  Teh  Road,  Section  4,  Taipei  Qty. 

Taiwan 
Technology  Works.  Inc.,  4030  Broker  Lane 

West,  Suite  350,  Austin,  Texas  78759 
Total  Technologies,  Ltd.,  2110  South  Anne 

Street.  SanU  Ana,  California  92704 
Tremon  Enterprises  Co.  Ltd.,  14th  Flooi^2, 

420  Fu  Hsing  North  Road,  Taipei  City. 

Taiwan 

(c)  Steven  A.  Glazer,  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  International 
.Trade  Commission.  500  E  Street.  SW.,  room 
401-K,  Washington,  DC  20436.  who  ihali  be 
the  Commission  investigative  attorney,  party 
to  this  investigation:  and 

(3)  For  the  investigation  so  instituted,  Janet 
D,  Saxon,  Chief  Admiaistrabve  Law  Judge. 
U.S.  International  Trade  Commission,  shall 
designate  the  presiding  Administrative  Law 
Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.21.  Pursuant 
to  sections  201.16(d)  and  210.21(a)  of 
the  Commission's  Rules,  19  C.F.R. 
§S2Q1.16(d}  and  210.21(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the   • 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  November  12, 1993. 
Donna  R.  Koehnka, 
Secretary. 

(FR  Doc.  93-28292  Filed  11-16-93;  8:45  ami 
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Pnvastlgation  No.  337-TA-d58  ] 

Commission  Determination  Not  to 
Review  an  initial  Determination 
Terminating  the  Temporary  Relief 
Phase  of  the  Investigation  as  to  Three 
Respondents  on  the  Basis  of  a 
Consent  Order;  Issuance  of  Consent 
Orden  Denial  of  Motion  To  Shorten 
Pul>lic  Comment  Period  and  the  Period 
for  Commission  Consideration  of 
Initial  Determination 

In  the  matter  of  certain  recombinantly 
produced  human  growti)  hormone. 

AGENCY:  International  Trade 

Conunission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  a  joint  motion  to  terminate  the 
temporary  relief  phase  of  the 
investigation  as  to  three  respondents  on 
the  basis  of  a  consent  order.  The 
Commission  has  also  determined  to 
deny  movants'  motion  to  shorten  the 
public  comment  period  and  the  period 
for  Commission  consideration  of  the  ID. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson.  Esq.,  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
SUPPLEMENTARY  INFORMATION:  On 
October  14. 1993,  complainant 
Genentech  Inc.,  ("Genentech")  and 
respondents  Novo-Nordislc  A/S;  Novo- 
Nordisk  of  North  America,  Novo- 
Nordisk  Pharmaceuticals,  Inc.;  and 
ZymoGenetics.  Inc.  (collectively,  "the 
Novo  respondents")  moved  jointly 
pursuant  to  interim  rule  210.51  to 
terminate  the  investigation  as  to  the 
Novo  respondents  on  the  basis  of  a 
proposed  consent  order  and  consent 
order  agreement.  The  Commission 
investigative  attorney  filed  a  response  in 
support  of  the  joint  motion.  On  October 
19. 1993,  the  presiding  ALJ  issued  an  ID 
(Order  No.  22)  granting  the  motion.  No 
petitions  for  review  or  agency  or  public 
comments  were  received. 

This  action  is  taken  under  the" 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  interim  rule  210.53(h),  19 
CFR  210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  ajn.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  D.C.  20436. 


telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

issued:  November  10, 1993. 
Donna  R.  Koehnke. 
Secretary. 

IFR  Doc.  93-28291  Filed  11-16-93;  8:45  am) 
BtLima  coot  mo-n-^ 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Nos.  AB-369  (Sub-No.  2X)  and  AB- 
55  (Sut>-Na  457X)] 

Buffalo  &  Pittsburgh  Railroad,  Inc.— 
Discontinuance  and  Abandonment 
Exemptiort— Between  DC  Tower  and 
Homer  City,  In  Jefferson  and  Indiana 
Counties,  PA,  Between  Ridge  Branch 
Junction  and  Clarksburg,  in  Indiana 
County,  PA  and  Between  Lucerne 
Junction  and  Lucerne  Mines,  in 
Indiana  County,  PA  and  CSX 
Transportation,  Inc.— Discontinuance 
of  Service  Exemption — In  Jefferson 
and  Indiana  Counties,  PA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903  and  10904:  (1)  Buffalo  & 
Pittsburgh  Raih-oad.  Inc.'s  (B&P) 
discontinuance  of  operations  over  58,58 
miles  of  track,  in  Jefferson  and  Indiana 
Counties,  PA;  (2)  B&P's  abandonment  of 
1.86  miles  of  track,  in  Indiana  County. 
PA;  and  (3)  CSX  Transportation.  Inc's 
(CSXT)  discontinuance  of  service  over 
58.58  miles  of  track,  in  Jefferson  and 
Indiana  Counties,  PA.  The  exemptions 
will  be  subject  to  standard  labor 
protective  conditions. 
DATES:  The  exemption  is  effective  on 
December  17. 1993.  Petitions  to  stay 
must  be  filed  by  December  2, 1993. 
Petitions  to  reopen  must  be  filed  by 
December  13. 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-369  (Sub-No.  2X)  or 
Docket  No.  AB-55  (Sub-No.  457X)  to: 
(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423;  (2) 
B&P's  representative,  Charles  D. 
Cramton,  Esq.,  Harter,  Secrest  &  Emery. 
700  Midtown  Tower,  Rochester,  New 
York  14604;  and  (3)  CSXT's 
representative,  Charles  M.  Rosenberger. 
Esq..  CSX  Transportation.  Inc..  Law 


Department.  500  Water  Street, 
Jacksonville,  Florida  32202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deputy  Director  Richard  Felder  (202) 
927-5610.  ITDD  for  hearing  impaired: 
(202)  927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  fit)m  Dynamic 
Concepts.  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC.  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.1 

Decided:  November  2, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin.  and  Walden. 
Sidney  L,  Strickland.  Jr., 
Secretary. 
IFR  Doc.  93-28205  Filed  11-16-93;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

U.S.  V.  Primestar  Partners,  LP.  et  al,; 
Public  Comments  and  Response  on 
Proposed  Final  Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C.  §  16(b)-(h). 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States  versus 
Primestar  Partners.  LP.-.ATC  Satellite. 
Inc.;  Comcast  Corporation;  Comcast 
DBS.  Inc.;  Continental  Cablevision.  Inc.; 
Continental  Satellite  Company,  Inc.; 
Cox  Enterprises.  Inc.;  Cox  Satellite.  Inc.; 
GE  American  Communications,  Inc.;  GE 
Americom  Services.  Inc.;  Newhouse 
Broadcasting  Corporation:  New  Vision 
Satellite;  Tele-Communications.  Inc.; 
TOK-J,  Inc.;  Time  Warner  Inc.;  United 
Artists  K-1  Investments,  Inc.;  Viacom 
Inc.;  Viacom  K-Band.  Inc.;  and  Warner 
Coble  SSD,  Inc..  Civil  Action  No.  93- 
aV-3913.  United  States  District  Court 
for  the  Southern  District  of  New  York, 
together  with  the  response  of  the  United 
States  to  the  comments. 

Copies  of  the  response  and  the  public 
comments  are  available  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division.  U.S.  Department 
of  Justice.  Tenth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washmgton.  DC  20530,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
Southern  District  of  New  York.  United 
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States  Courthouse,  Foley  Square.  New 

York.  New  York  10007. 

loMph  H.  Widmar. 

Dinctor  of  Operations.  Antitrust  Division. 

Re«poOM  to  Public  Comments 

Pursuant  to  section  2(b)  bf  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16(bHb))  ("APPA").  the 
United  States  of  America  hereby  files  its 
Response  to  Public  Comments. 

I 
Introduction 

The  United  States  has  carefully 
reviewed  the  comments  submitted  on 
the  proposed  Final  Judgment  and 
remains  convinced  that  entry  of  the 
Final  Judgment  is  in  the  public  interest. 

II 
Background 

This  action  was  commenced  on  June 
9. 1993.  when  the  United  States  filed  a 
complaint  alleging  that  the  defendants 
have  engaged  in  a  continuing 
agreement,  combination  and  conspiracy 
in  restraint  of  competition  in  the 
provision  of  multichannel  subscription 
television  service,  in  violation  of 
Section  1  of  the  Sherman  Act.  15  U.S.C. 
1.  On  the  same  date,  the  United  States 
submitted  a  proposed  Final  Judgment 
and  a  Stipulation  between  the  United 
States  and  the  defendants  pursuant  to 
which  the  United  States  and  the 
defendants  consented  to  entry  of  the 
proposed  Final  Judgment.  The 
Stipulation  provides  that  the  proposed 
Final  Judgment  may  be  entered  by  the 
Court  after  completion  of  the  procedures 
required  by  the  APPA. 

Ill  II 

Compliance  With  the  APPA 

Upon  publication  of  this  Response  in 
the  Federal  Register,  the  procedures 
required  by  the  APPA  prior  to  entry  of 
the  proposed  Final  Judgment  were 
completed,  and  the  Court  is  free  to  enter 
the  proposed  Final  Judgment. 

IV 

Response  to  Public  Comments 

The  Department  has  received 
comments  relating  to  the  proposed  Final 
Judgment  from  the  following 
commenters  or  groups  of  commenters: 
—Joint  Comments  filed  by  Ameritech 
Corporation.  Bell  Atlantic 
Corporation,  BellSouth  Corporation, 
NYNEX  Corporation.  Pacific  Telesis 
Group,  Southwestern  Bell 
Corporation.  US  West.  Inc..  GTE 
Service  Corporation,  and  the  United 
States  Telephone  Association 
(hereinafter  "Telcos"); 


—comments  filed  by  the  Wireless  Cable 

Association  International,  Inc. 

(hereinafter  "WCAI"); 
— joint  comments  filed  by  DirecTv.  Inc., 

the  National  Rural 

Telecommunications  Cooperative, 

Consumer  Federation  of  America,  and 

Television  Viewers  of  America,  Inc. 

(hereinafter  "DirecTv  Comments"); 
— comments  filed  by  Continental 

Satellite  Corporation  (hereinafter 

"Continental"); 
— Advanced  Communications 

Corporation  (hereinafter 

"Advanced");  and 
— the  Attorney  General  of  the  State  of 

Arkansas. 

Issues  raised  by  commenters  relating 
to  the  standard  of  judicial  review  will  be 
discussed  below  in  Section  rV(E). 

A.  Telco  Comments 

The  Telcos  comprise  the  eight  largest 
local  telephone  companies  in  the 
country  and  their  industry  association. 
In  1992,  the  Telcos  received 
authorization  from  the  FCC  to  provide 
"video  dialtone"  services,  in  which  the 
telephone  companies  provide  the  wires 
through  which  other  parties  can  provide 
programming  to  customers,  along  with 
certain  enhanced  services.  Several  of  the 
Telcos  are  beginning  to  introduce  such 
services  on  a  small  scale.  The  Telcos 
believe  that  they  are  potentially 
effective  competitors  to  cable  systems, 
particularly  if  the  current  legal 
prohibition  against  their  direct 
provision  of  programming  to  subscribers 
is  removed.! 

As  providers  of  multichannel 
subscription  television,  the  Telcos 
would  fall  within  the  protections  of  the 
program  access  provisions  of  Sections 
rV(A),  IV(B),  IV(C)(1),  and  rV(C)(2)  of  the 
proposed  Final  Judgment.  They 
complain,  however,  that  Section 
IV(C)(3)(a).  which  prevents  the  MSO 
defendants  from  entering  into  or 
renewing  programming  supply 
agreements  that  contain  provisions  that 
preclude  specified  types  of  providers  of 
multichannel  subscription  television 
fi-om  gaining  access  to  the  programming 
services  listed  in  Exhibit  A  of  the 
proposed  order,  does  not  extend  to  them 
or  their  future  video  dialtone  customer/ 
programmers,^  and  that  such  exclusion 
places  them  at  a  competitive 


>  In  CSrP  Telephone  Company  of  Virginia  v. 
United  States.  No.  92-1751-A  (E.D.  Va..  decided 
August  24. 1993),  the  district  court  held 
unconstitutional  the  provision  of  the  1992  Cable 
Act  that  bars  local  telephone  companies  trom 
providing  video  programming  directly  to 
subscribes  within  its  service  area.  The  court's  order 
applies  only  to  Bell  Adantic. 

»  Section  IV(C)(3Kc)  expressly  provides  that  the 
term  "cable  operator"  does  not  include  common 
carriers,  such  as  the  Telcos. 


disadvantage  in  access  to  critical 
programming  and  is  thus 
anticompetitive.  The  Telcos  further 
argue  that  the  proposed  Final  Judgment 
is  insufficient  as  an  antitrust  remedy  in 
that  it  is  not  broad  enough  to  protect  all 
competitors,  is  inconsistent  with  the 
government's  purposes  in  filing  the  suit, 
and  is  contrary  to  the  purposes  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992.  ("1992 
Cable  Act").* 

The  Telco  Comments  acknowledge 
that  "the  specific  instances  on  which 
the  complaint  focused  concerned  the 
efforts  of  cable  providers  to  thwart 
emerging  competition  from  direct 
broadcast  satellite  (DBS)  providers 
•  •   *  "Telco  Comments  at  11.  n.  12. 
The  Telcos  contend  that  the  Complaint's 
prayer  for  relief  and  Competitive  Impact 
Statement  disclose  an  intent  to  prevent 
cable  operators  bom  denying  program 
access  to  any  potential  competitors  and 
that  the  exclusion  was  possibly 
inadvertent.  Telco  Comments  at  11, 15. 
This  is  incorrect. 

Notwithstanding  the  fact  that  DBS  is 
but  one  of  many  types  of  multichannel 
subscription  television  service,  the 
government's  complaint  was  based 
upon  the  defendants'  agreement  and 
joint  conduct  in  establishing  the 
Primestar  DBS  joint  venture  to  thwart 
competition  fit)m  DBS  entrants  by 
delaying  and  raising  barriers  to  entry 
into  DBS.  restraining  the  availability  of 
programming  to  other  DBS  entrants  or 
potential  entrants,  and  facilitating  a 
coordinated  retaliatory  response  by  the 
MSO  defendants  to  DBS  entry. 
Complaint.  Para.  48.  The  government's 
investigation  and  complaint  involves 
anticompetitive  conduct  with  the  effect 
of  delaying,  if  not  pre-empting,  cable- 
competitive  entry  into  DBS  by 
imposition  of  unreasonable  restraints  on 
the  availability  of  programming  to  DBS 
entrants.  Complaint.  Paras.  49-52.  The 
investigation  conducted  by  the 
government,  and  the  complaint  filed, 
did  not  address  all  competition  to  cable, 
nor  did  it  have  anything  to  do  with 
entry  by  telephone  companies  into 
multichannel  subscription  television.  In 
fact,  at  the  time  of  the  formation  of  the 
Preimestar  venture  and  the 
investigation,  the  telephone  companies 
did  not  have  video  dialtone  authority 
and  were  not  generally  considered  to  be 
imminent  entrants  into  multichannel 
subscription  television.  The 
investigation  did  not  reveal  any  record 


*Pub.  L.  No.  102-3SS,  106  SUL  IMO  (October  S, 
1992).  codified  at  47  U.S.C.  521. 
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of  denial  of  programming  to  telephone 


companies.* 

The  Telcos  confuse  the  issue  of 
whether  the  proposed  Final  Judgment  is 
in  the  pubhc  interest  **rith  whflther  it 
gives  them  ail  they  might  wish  for 
themselves.  The  government  negotiated 
a  consent  judgment  with  the  defendants 
thst  provided  a  complete  remedy  to  the 
violation  ailn^ied.  ss  well  as  additional 
reHef  relating  io  other  types  of 
muhichafiiHK  subscription  te!«>vision 
not  subie<^rt  of  the  investigation  and 
compUint,  for  which  there  seemed 
justification  basmi  on  a  history  of 
difficuhy  in  obtaining  progrsin<n)Dg 
access.  The  additiooai  lelief  mcludies 
the  tele^^hone  roffi parties  in  moat  cassa. 
That  th«j  jfivemment  did  not  obtiiio  ao 
even  broaiiw  judgment  coveriifg 
conduct  not  aiWgtMl  a<i  a  violation  is  not 
a  grounds  for  rejecting  the  wtiument 
under  the  public  interest  sthntiard.* 

The  Telcos' contention  that  the 
proposed  Final  Judgment  is  con* rary  to 
the  "policy  judgment  of  Con^re-.s  and 
the  FCC  thfiJ  common  carri8r«:  /^nd  their 
video  diahone  customer/pr'y^rammers 
should  be  includw  in  whatever 
program  access  r^quirt^ments  are  * 
developed"  is  also  incorrect  and 
irrelevant.  First,  and  most  importantly, 
the  proposed  Pinal  Judgment  does  not, 
nor  could  it,  conflict  with  any  p>ortkn 
of  the  Act  or  FCC  regulations.  Second, 
the  proposed  judgment  simpiy  prohibits 
many  exclusive  contracts;  it  does  not 
expressly  authorize  othars.  Excluaive 
contracts  are  not  autooMtically  illegal 
under  the  antitrust  laws.  To  the  extent, 
however,  that  the  1992  Cable  Ad  or  FCC 
regulations  thereunder  prohibit  such 
contracts,  this  proposed  Final  Judgment 
will  not  Immunize  them." 

It  is  also  important  to  note  that  not 
only  does  the  proposed  Final  Judgment 
not  interfere  with  any  rights  of  the 
Telcos  under  the  1992  Cable  Act  or  FCC 
regulations,  it  also  does  not  terminate 
any  rights  of  the  Telcos  to  bring  their 
own  8\jit  under  the  Sherman  Act  if 


*  On  uie  othar  hand,  othar  muhichannel 
compmKm.  Inchiding  SM/.TV  uxl  MMDS,  did 
have  a  history  of  bauig  daoidd  arxaaa  to 
programatng  Thatt  finnt  an  covarad  by  SactioB 
III(CK3M»)  of  tha  proposed  FioaJ  ludgmenl 

» It  U  axiomatic  tliat  in  a  s«»tl8in<»t  one  often 
g««s  law  Am  atl  that  ooa  mi^^  nmnf  or  gt>»  at  HaJ. 
or  dMra  wouid  ba  ao  wttiamaBt  K.g..  Unritd  Siate$ 
»  Armour^Co.  403  VS.  873, U3  (1971;. 

•Tha  1<»2  Cabta  Act  paenliy  pmhubiii  "unlaii 
method*  of  onnpetifion  •  •  *  the  purpos*  or  eSar! 
of  whtch  is  Ir  h.nd«r  signiScaBtty  or  prarem  any 
miilllrknaal  vtdao  ptoyuoahig  dtstrtbtttor  froas 
P'ovldia§  iMaUita  cable  prograBtaii^  *  *  *  to 
connnnara."  47  U.S.C  S4en>).  Aaaumiog  Lhat  tha 
Telcos  are  covered  by  Ae  Act,  It  cannot  be  amuroed 
thai  any  daoaai  of  prognDMiirg  accaas  to  tha  Talcoa 
is  a  vicUtion,  and  It  1«  left  to  the  fCC  to  determine 
whether  any  particular  accast  denial  would  ba  an 
unfair  method  of  compatitioa. 


victimised  by  any  violation  of  the 
antitrust  laws. 

B.  WCAI  Comments 

The  WCAI.  a  trade  asaodation  (or  the 
wireless  cable  industry,  believes  that 
wireless  cable  (or  Multichannel 
Muhipoiat  Ehstribution  Sarvica 
("MMDS")  in  the  proposed  Final 
Judgment),  given  r«cant  iachnoIogit;aI 
and  regulatory  developments,  alao  will 
provide  meaningful  competition  to 
cable  systems.  IIm  WCAI  arguaa  that 
Section  IV{C)(3)(a)  of  tha  proposed  Final 
Judgment  does  not  fulJy  reaolva  its 
members'  problema  caused  by  tha  MSQ 
defendants  in  gaining  access  to 
programming.7  Thia  provision  would 
prohibit  the  MSO  deteodants  from 
entering  into  or  leoawing  programming 
contracts  that  contain  exclusivity 
provisions  vis-a-vis  DBS  providers, 
MMDS  providers,  and  others,  that 
would  prevent  access  by  WCAI 
members.  This  provision  would  go 
farther  for  DBS  provitiers.  to  enjoin 
enforcement  of  existing  contracts  that 
prevent  screes  to  programming,  but 
would  not  go  so  far  as  to  enjoin 
enforcement  of  existing  agreements  that 
prevent  access  by  MMDS  providers. 
Thus,  while  WCAI  mennbers  gain  some 
benefits  in  terms  of  programming  access 
under  this  provision,  they  do  not 
receive  as  much  benefit  as  do  MS 
providers. 

The  response  to  this  commaot  is 
similar  to  that  made  above  with  respect 
to  the  Telcos.  The  investigation 
conducted  by  the  Department  and  the 
violation  and  effects  aiteged  in  the 
complaint  relate  to  the  Prinieetar 
venture  and  programming  access  by 
DBS  providers,  not  the  programming 
access  problems  of  MMDS  or  other 
potential  competitors  to  cable.  Aware  of 
a  past  history  of  complaints  by  MMDS 
providers  relating  to  denials  of  access  to 
programming  that  have  nothing  at  all  to 
do  with  the  Primestar  venture,  the 
government  also  negotiated  additional 
provisions  that  protect  future 
competition  by  assuring  thst  MMDS 
providers  will  not  be  unreasonably 
denied  access  to  programming  in  the 
future  Absent  a  conclusion  that  existing 
programming  contracts  were  illegal  or 
closely  related  to  the  violation  a]ieg9d 
in  the  complaint,  enjoining  the 
enforcement  of  existing  exclusive 
contracts  in  all  respects  was  not 
required  for  e.Tective  relief  of  the 
government's  complaint.  Finally,  the 
rights  of  members  of  the  WCAI  to  bring 


their  own  antitrust  suit,  or  seek 
additional  legislative  protection,  are  in 
no  way  impaired  by  entry  of  the 
proposed  Final  Judgment. 

C.  DirecTv  Comments 

DirecTv,  which  is  entering  the  DBS 
business,*  believes  that  Section  IV(DJ  is 
anticompetitive  in  that  it  uodermioea 
the  1 992  Cable  Act  and  permits  the 
MSO  defendants  to  continue  their 
anticompetitive  conduct  with  regard  to 
DBS,  and  is  concerned  about  the 
possibility  of  its  persuasive  or 
precedential  effects  on  proceedings  in 
other  foruma.  Section  IV(D)  provides 
that  Primestar  may  not  licextse,  aiMl  do 
defendant  may  license  to  Primestar,  any 
exclusive  rights  to  the  programmii?g 
specified  in  Exhibit  A  of  the  propoaed 
Final  Judgment,  except  that  if  a 
competing  DBS  venture  obtains  any 
exclusive  programming.  Primestar  m#y 
upon  notice  to  iJm  Department  obtain  a 
"reasonably  comparable  amount  of 
programming  of  a  reasonably 
comparable  type  and  (quality  on  a 
reasonably  comparable  exchisive  basis". 
This  provision  was  included  in  the 
proposed  FiiMl  Judgment  to  insure  that 
Primestar's  abiUty  to  compete  with 
other  DBS  services  was  not 
inadvertently  impaired  by  the 
programming  access  provisions  of  the 
proposed  Final  Judgment. 

EhrecTv  argues  that  allowing  any  DBS 
firm  to  have  exclusive  access  to  some 
programming  would  harm  consumers, 
since  consumers  wanting  the  full 
panoply  of  services  would  have  to 
subscribe  to  both  USSB  and  DirecTv.  Id 
particular,  DirecTv  claims  that  another 
DBS  competitor,  United  States  Satellite 
Broadcasting  Company,  Inc.  (USSB), 
may  be  able  to  obtain  some  important 
programming  on  ■  basis  that  excludes 
DirecTv.  DirecTv  argues  that  this 
urKWmines  aj>d  may  violate  the  1992 
Cable  Act  and  the  implementing  FCC 
regulations. 

Contrary  Io  DirecTv's  arguments. 
Section  rV{D)  is  consistent  with  the 
procompetitive  purposes  of  the 
proposed  Final  Judgment  by  prohibiting 
Primestar,  the  defendants'  DBS  joint 
venture,  from  obtaining  programming 
specified  in  Exhibit  A  of  the  proposed 
Final  Judgment  on  an  exclusive  basis, 
except  to  respond  in  a  reasooably 
comparable  way  to  such  action  by  a  DBS 


'The  WCAI  tito  aifuaa  thai  Midia  the  1M3 
Cable  Act  nor  the  order  in  Slot*  of  Mem  York,  H. 
flJ  versus  Pnmeslar  Partnen.  LP ,  *l  oj..  93  Qv. 
3aaa  (JESJ  fui'y  addtauet  it*  mamfaars'  probieau  in 
gaining  programming  acoesa. 


*  DirecTv  it  joined  In  lis  coDta»enls  l>y  the 
Nabonal  Rural  T«>«commoiilcatiotu  Cooptsnbvt 
("NDTCl,  which  is  alao  HUariBg  ike  OSS  buainase. 
and  two  coDsuoMr  organizatioaa.  Cooaui&ar 
Federation  of  Ameora  f  CFA")  hmI  Tetevisloo 
Viewers  of  America  TTVA").  CFA  and  TVA 
obviously  do  not  have  the  same  coimnemai 
Intaratta  M  OiaacTv  aad  NirrC  hu«  oar  rMpoM*  to 
their  commanii  doaa  not  def«a4  oa  rtioae 
commercial  interests. 
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competitor.  Section  IVp)  does  not 
create  or  ratify  any  exclusive 
arrajigements  between  a  programmer 
and  a  DBS  provider  otherwise 
prohibited  oy  law.  The  provision 
allowing  Primestar  to  obtain  exclusive 
rights  only  to  match  its  DBS  competitors 
is  intended  to  assure  both  that  Primestar 
cannot  block  programming  access  to 
other  DBS  competitors  and  that  it  may 
offer  competitive  programming  to 
conxpete  against  other  DBS  providers. 
The  goal  of  free  competition  is  not 
served  by  disadvantaging  Primestar 
against  other  DBS  competitors. 

The  proposed  Final  ^dgment  does 
not  undermine  the  1992  Cable  Act.  That 
statute  prohibits  exclusive  arrangements 
between  programming  vendors  and 
cable  operators,  but  does  not  expressly 
prohibit  such  arrangements  between 
programming  vendors  and  a  noncable 
firm  such  as  USSB.  The  Department  has 
no  occasion  on  which  to  comment  on 
whether  such  an  arrangement  violates 
the  1992  Cable  Act's  prohibition  against 
unfair  methods  of  competition  in 
Section  19(b),  or  constitutes  non-price 
discrimination  in  violation  of  Section 
19(c)(2)(B).  In  any  event,  the  proposed 
Final  Judgment  prohibits  the  defendants 
from  granting  programming  to  Primestar 
to  the  exclusion  of  all  DBS  competitors, 
and  further  prohibiting  exclusive 
contracts  as  between  DirecTv  and  USSB 
or  any  other  DBS  competitor  is  not 
necessary  for  the  proposed  Final 
Judgment  to  be  in  the  pubUc  interest  in 
light  of  the  antitrust  violation  charged.' 

The  critical  point  with  respect  to 
DirecTV's  1992  Cable  Act  argiiments  is 
that  the  proposed  Final  Judgment  in  no 
way  interfiBres  with  DirecTv's  right  to 
pursue  claims  of  unfair  competitiwi  or 
discrimination  in  the  event  that  its 
feared  scenario  materializes.  Indeed, 
DirecTv  is  in  the  process  of  arguing 
such  claims  before  the  FCC  (DirecTv 
Comments  at  18).  DirecTv  is  concerned 
that  entry  of  the  proposed  Final 
Judgment  will  have  a  persuasive  or 
precedental  effect  on  the  fonuns 
considering  programming  access  issues, 
and  that  the  proposed  Final  Judgment 
will  be  construed  to  mean  that  a 
particular  DBS  industry  structure  or 
programming  access  principle  has  been 
ratified  by  the  Department.  DirecTv 


•  The  efTecU  of  DirecTv'*  proposal  on  competition 
among  DBS  providan  is  not  entirely  clesr.  DirecTv 
will  ultimateljr  be  i£  ■  position  to  sail 
approximately  ISO  channels  of  programming,  as 
opposed  to  approximate)  J  30  for  USSB.  If  DirecTv 
ware  able  to  offer  all  of  the  attractive  programming 
that  was  available  to  USSB,  competition  between 
DirecTv  and  USSB  might  be  impaired.  DirecTv 
appears  to  understand  the  need  for  differentiated 
programming  between  itself  and  USSB  as  it  has,  the 
Department  understands,  obtained  certain  exclusive 
programmina  rights  via-a-vls  USSB. 


seeks  a  statmnent  from  the  Department 
that  the  proposed  judgment  does  not 
reflect  its  views  on  programming  access 
obligations  imder  any  other  legcd 
authcmty. 

The  proposed  Final  Judgment  is  a 
negotiated  settlement  of  a  dvil  antitrust 
case  that  was  brought  to  end  specified 
collusive  activities  of  the  defendants,  it 
is  not  a  statement  of  interpretation  of 
the  1992  Cable  Act  and  does  not  reflect 
the  views  of  the  Department  as  to  the 
interpretation  of  F(X  rules  or  their 
apphcation. 

D.  Other  Conuiients 

Continental  and  Advanced  are  DBS 
licensees  with  pending  applications 
before  the  FCC  seeking  aumority  to 
launch  high-power  DBS  satellites. 
Continental's  comments  relating 
specifically  to  the  proposed  Final 
Judgment  urge  that  in  addition  to  the 
proposed  Final  Judgment,  the  Court 
should  prohibit  the  defendants  from 
acquiring  an  ownership  interest  in  any 
hi^-power  satellite  permittee  lutil  the 
last  of  the  original  nine  DBS  permittees 
has  been  in  service  for  8  years  or  the 
year  2010,  whichever  is  sooner. 
Continental  does  not  urge  the  Cotut  to 
enjoin  defendant  TQ.  through  its 
permittee  subsidiary  Tempo  Satellite 
Corporation,  from  fulfilling  its  license 
and  entering  DBS,  although  it  would  not 
oppose  such  action.  Advanced  also 
objects  to  aspects  of  the  proposed  Final 
Judgment,  along  with  the  states' 
judgment,  because  it  beUeves  that  the 
federal  and  state  settlements  could  have 
anticompetitive  effects  on  the  market  for 
high-power  DBS  services,  and  because 
entry  of  the  proposed  judgments  could 
undermine  implementation  of  the  1992 
Cable  Act. 

The  Department  does  not  agree  with 
Continental  that  cable  companies  must 
be  enjoined  from  entry  into  high-power 
DBS.  While  enjoining  collusive  conduct 
to  deter  entry  into  DBS  promotes 
competition  in  multichannel 
subscription  television,  a  flat  ban  that 
prevented  cable  operators  fi^m 
expanding  into  new  technologies  for 
delivering  video  services  to  consumers 
is  unwarranted  and  may  slow  the 
development  of  DBS  by  depriving  it  of 
well-situated  potential  entrants.  It  is 
unnecessary  to  forego  any  potential 
benefits  of  cable  entry  into  DBS  in  order 
to  protect  other  DBS  entrants  from 
unlawful  and  anticompetitive  conduct. 
The  bulk  of  Continental's  comments 
relate  to  allegations  of  unlawful  conduct 
by  persons  not  party  to  this  lawsuit 
directed  at  defrauding  or  depriving 
Continental  of  its  DBS  license,  and 
request  that  the  Department  expand  its 
investigation  to  include  these 


allegations.  These  allegaticxu  have 
nothing  to  do  «rith  the  government's 
complaint  and  proposed  settlement 
relating  to  Primestar.  ^o 

E.  Standard  of  Judicial  Review 

The  standard  of  review  is  set  forth  in 
section  2(e)  of  the  APPA.n  whidi 
provides  that  "the  court  shall  determine 
that  entry  of  such  judgment  is  in  the 
pubUc  interest"  and  provides  that  in 
making  such  determination,  the  court 
may  consider  the  competitive  impact  of 
the  judgment  and  its  impact  on  the 
pubUc  generally  and  individuals 
alleging  injury  from  the  violations 
chai^.  15  U.S.C  16(e).  In  addition  to 
this  statutory  guidance  as  to  the 
meaning  of  the  "public  interest,"  this 
term  takes  its  meaning  from  the  statute 
underlying  the  complaint— the  Sherman 
Act — which  has  as  its  basis  the 
protection  of  competition.  See.  e.g.. 
United  States  versus  American 
Cyanamid  Co.,  719  F.2d  558,  565  (2d 
Cir.  1983),  cert,  denied,  104  S.Q.  1596 
(1984);  United  States  versus  Loew's  Inc., 
783  F.  Supp.  211. 213  (S.D.N.Y.  1992); 
United  States  versus  Columbia  Artists 
Management,  Inc..  662  F.  Supp.  865. 
869  (S.DJ4.Y.  1987). 

Application  of  this  standard  starts 
with  the  principle  that  in  enforcing  the 
antitrust  laws,  the  Department 
represents  the  public  interest  in 
competition.  See,  e.g..  United  States 
versus  Bechtel  Corp.,  648  F.2d  660, 666 
(9th  Cir),  cert,  denied.  454  U.S.  1083 
(1981);  United  StcOes  versus  Associated 
Milk  Producers.  Inc.,  534  F.2d  113. 116- 
17  (8th  Cir.).  cerf.  denied,  429  U.S.  940 
(1976).  It  is  part  of  the  Department's 
responsibilities  in  representing  the 
public  interest  to  determine  %^ether 
continued  prosecution  or  one  of  a  range 
of  settlement  options  v^ll  best  serve  the 
public  interest  in  competition.  See,  e.g.. 
Bechtel,  648  F.2d  at  665-66;  United 
States  versus  Gillette  Co..  406  F.  Supp. 
713  p.  Mass.  1975). 


«>  Similarly,  the  comments  of  Advanced  and  the 
Attorney  General  of  Arkanaa*  raiaa  no  specific 
objections  to  entry  of  the  propoaed  Final  Judgment 

>  <  "Before  entering  any  consent  judgment 
proposed  by  the  United  States  under  this  tectioB. 
the  court  shall  determine  that  the  entry  of  such 
(udgment  is  in  the  public  interest  For  the  purpose 
of  such  determination,  the  court  may  consider 

(1)  The  competitive  impact  of  such  |udgmant, 
including  tennination  of  alleged  violsbons, 
provisions  for  enforcement  and  modificatioa, 
duration  or  relief  sought,  anbcipaled  effects  of 
altemabve  remedies  actually  considered,  and  any 
other  considerations  bearing  upon  the  adequacy  of 
such  judgment 

(2)  The  impact  of  entry  of  such  judgment  upon 
the  public  g«ierally  and  individuals  alleging 
specific  injury  bom  the  violations  set  foith  in  the 
complaint  including  consideraboo  of  the  public 
benefit,  if  any,  to  be  derived  from  a  determination 
of  the  issues  at  trial."  IS  VS.C  16(e). 
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The  courts  have  lecogaiaed  that  the 
Department  has  broad  ^Uacration  In 
controlling  the  govemmant't  aotitnut 
htigation.  See.  eg., Loevr't, 783 F.  Supp. 
at  214;  Sam  Fox  Publishing  Co.  versus 
United  States.  366  U.S.  683,  699  (1961). 
The  ^dicial  role  in  determining  under 
these  circumstanoes  whether  a  proposed 
Final  Judgment  is  in  the  public  intoeet 
is  critical  but  limited.  One  frequently- 
cited  description  of  this  role,  recently 
dted  by  Judge  Conner  in  Loei^'a  is  as 
follows: 

Absent  a  showiac  of  coiTUBt  hihm  of  the 
govemmant  to  diadbarg*  Its  duty,  the  Court, 
in  making  its  public  iatarast  finding,  should 

*  *  *  carafully  consider  the  explanations  of 
the  government  *  •  •  and  its  respoosas  to 
conunents  in  order  to  determine  whether 
those  exptanations  are  reaaoDable  under  Ae 
crfcmnstances 

•  •        •        •        • 

The  Court  may  not  lubsttttrte  its  opinion  or 
views  CDBceming  the  prosecution  ofaileged 
violations  at  the  sntitrust  faiws  or  the 
determination  of  appiopriate  in)Hactrf«  ralief 
for  the  settlaneat  of  mcfa  cases  absent  proof 
of  an  abuae  of  dlaostioa 

783  P.  Supp.  at  214  (quoting  Umted 
States  versus  Mid-America  Dairymen, 
Inc.,  1977-1  Trade  Ca*.  161,508  at 
71.980. 1977  WL  4352  (WD.  Mo.  1977). 
The  court  is  not  required  to  find  that  the 
pn^raaed  Final  Juc^ent  is  one  that 
will  best  serve  the  pubbc  Its  role  **is 
one  of  insuring  that  the  government  has 
not  faraacfaad  its  duty  to  the  public  in 
cranenting  to  the  decree."  and  to 
confirm  wmathar  the  prop>oaed 
settlement  is  "Vithin  the  reaches  of  the 
pubhc  intereet"  Bechtel,  648  P.2d  at 
666  (quoting  GiUett,  406  F.  Supp.  at 
716). 

Clearly,  there  has  been  no  showing 
that  the  propoeed  settlemoit  constltutae 
an  abuse  of  the  DspartmaDt'a  diacreticsi. 
Put  simply,  entry  of  the  proposed  Final 
Judgment  enhances  competition  in  a 
number  of  ways.  Section  IV  (A)  enjoiDS 
enfbroament  of  provisions  of  the 
Primestar  agreement  that  restrain  access 
to  programming  by  multichannel 
subscriptlan  televisiiHi  corapetitars. 
Section  IV  (B)  enjoins  colhisive 
retaliation,  actual  or  threatened,  by  the 
defendant  cable  companies  with  the 
purpose  of  deterring  persons  from 
providing  programming  or  Investing  in 
such  competitors.  Section  IV  fCXl) 
enjoins  eaich  programming  service 
controlled  \jy  one  or  more  MSO 
defiendants  from  anlaring  into  any 
agreement  with  any  other  programnrfng 
service  that  might  raetrict  the 
availability  of  programming  to 
competitors  otthe  MSO  d^tdanls. 
Section  IV  (CK2)  enjoina  agreements 
between  cable  systems  controHed  by  the 
MSO  defendants  that  would  restrict  the 


availability  of  programming  to 
competitors  ofthe  MSOdarandanta. 
Section  IV  (CK31  enjoina  cable  systems 
controlled  by  the  MSO  da&ndanU  from 
entering  Into  or  bom  renewing  any 
agreements  with  any  ofthe  specified 
programming  services  that  would  limit 
the  ability  of  such  programming  service 
to  deal  with  any  provider  of  the  most 
significant  existing  types  of 
multichannel  subscription  televisioo 
services  (direct-to-home  satellite, 
MMDS.  SMATV.  and  cable),  as  well  as 
the  DBS  providers  that  were  the  focus 
ofthe  government's  complaint 
Moreover,  each  MSO  derendan!  is 
enjoined  from  anfordsg  any  existing 
contract  that  would  limit  the  ri^ts  of  a 
programming  service  to  deal  with  any 
DBS  provider. 

It  cannot  be  denied  that  the  effect  of 
these  provisions  is  to  make  it  easier  for 
DBS  poviders  to  ent»  the  market,  and 
thereby  enhance  competition  in 
multichann^  subscription  television. 
This  was  the  Department's  objeodve  in 
filing  the  complaint  In  addition,  the 
government  was  able  to  secure  relief 
that  would  also  remove  scrnie  of  the 
existing  impediments  fKed  by  other 
types  f^  providers  of  multichannel 
subscription  television,  alb^t  to  a 
somewhat  more  limited  extent  than  was 
provided  to  DBS  providers  which  were 
the  subject  ofthe  government's  case. 
Nonetheless,  the  propoeed  Pinal 
Judgment  clearly  removes  rastricti<ms 
on  competition  that  were  imposed  by 
the  defendants,  and  wiO  thus  fiirther  the 
pubUc  interest. 

Dated:  ^iovember  2. 1993. 

Rsspectftilly  sxibmttted. 
N.  Scott  Sacks. 

/  Momey,  United  States  Department  ofjuttkm. 
Antitrust  Division,  555  Fourth  Street.  fJW.. 
room  8104.  Washington  DC  20001,  (2021 514- 
5915. 

August  23, 1993 

Richard  L  Rosen, 

Chief,  Communications  and  Finance  Section, 

United  States  Department  of  Justice. 

Antitrust  Division,  555  Fourth  Street 

NW..  Room  8104.  Washington,  DC  30001 
Re:  United  States  of  America  w.  Primestar 

Partners.  LP.  et  el. 
Dear  Mr.  Roeon:  I  am  writlag  on  behalf  of 
the  Wireless  Cable  Assodatioa  Iniemational. 
hic.  ("WCA")  sod  pursoant  to  Section  2(d)  of 
the  Antitixtst  Procaduias  and  Penalties  Act 
("APPA'H  1  to  express  WCA's  serious 
reservations  regarding  the  proposed  Pinal 
Judgment  submitted  far  entry  in  the  above- 
refarenced  civil  astitrast  prsoseding.  Shnpty 
stated,  the  propoeed  decree  isilt  to  fully 
remedv  dM  aotiuappelittve  oaMaqaeacae 
caused  by  die  fomatiea  of  PrlBsalsr 
Partnera,  L.P.  and  its  psedacessnss.  while  at 
the  same  time  it  unieasoaabty  dlscriiBinatas 


against  wireless  cable  system  operators  In 
b  vor  of  competitors  that  empk^  Direct 
Broadcast  Satoiltte  ("DBS")  technology. 

WCA  is  the  principal  trade  association  of 
the  wireless  caUe  industry.  A  wlrsIeM  cable 
system,  which  is  leisrred  to  as  "Multichannel 
Multipoint  Distribution  Service"  or  "MMDS" 
la  the  proposed  Final  Judgment,  the 
Complaint,  and  the  Cconpetitive  Impact 
Statement  ("OS"),  utilizes  frequencies 
licensed  by  the  Federal  Communications 
Commission  P'POC")  In  the  2  GHr  band  to 
transmit  traditioBal  cable  television 
programming  services  (such  as  Home  Bom 
OfBce.  ESPN  and  C-SPAN)  to  small  •n*«i.mt. 
located  oo  subsczibers'  rooftops  as  far  aa  4(^ 
SO  miles  away  torn  the  transmitters. 

At  the  outset.  WCA  suspects  that  the 
Depaitment'i  bllure  to  aoaquately  protect 
wireless  cabia  system  operators  in  oafting 
the  Pinal  Judgment  may  stem  from  a 
misconception  of  the  abiH^  of  wireless  cri>le 
technology  to  provide  a  meaningful 
competitive  alternative  to  cable.  In  the  OS, 
the  Department  states  tliat  wirelua  cable 
sufiers  "teclmological  limitations,  including 
line-of-sight  requireownts.  that  limit  its 
availability  and  attractiveness  as  an 
alternative  to  cable  television  service  tat 
most  current  or  potential  cable  subscribers. "< 
That  simply  is  not  correct;  wireless  cable 
technology  has  been  proven  superior  to  that 
employed  by  cable.  While  it  is  true  that 
transmissions  at  2  GHz  require  a  direct  "hne- 
of-slgbl"  between  tike  transmission  antenna 
aad  the  recepttoo  antenna  [Le.  the  signal 
cannot  pass  through  buildings  or  terrain),  the 
POC  has  recently  authorized  wireless  cable 
operators  to  employ  low  power  signal 
repeaters  to  serve  areas  that  are  otherwise 
shadowed  by  boikfiags  or  terrain.*  With  tbe 
introduction  of  sigaal  repealeis, 
technological  olOclsaB  of  wireless  cable  Is 
moot 

Indeed,  wireless  caUe  has  prevee  itself  to 
be  an  extr«nely  efCactive  dlstrifautioB 
medium  for  video  ptagrammin^  particolarlv 
in  countries  where  programming  has  been 
reedily  available  on  emittable  terms.* 
Congress  and  the  POCbave  frequently 
acknowledged  that  wireless  cable  is  today 
"one  of  the  most  promising  sources  of 
multichannel  competition  in  the  local 
market '  i  The  capital  markets  %pm    today's 


>  IS  U.&C  MdQ. 


*as,  at  4. 

^Ammdmmt  of  paiU  21.43. '4,79.  amd  94  of  lU 
Commistion  'i  Ifulm  Covtming  urn  ofthe 
Fnquenciet  mth«3.l  and  3.3  GHs  Bands  Affeetngi 
PrholsOpmmttaminndSmvka,HaUptM 
DistrHmtion  a^nhee,  hfuHkhvmei  hMtipaiie 
Disthtmtion  Scrnca,  InttnctMutal  Taltivisioo  Fbimd 
Servict,  and  Cable  televisioa  Relay  Seirkm,  S  FCC 
Red  S4t0. 9*22-23  (ISSO),  on  lecon.  a  PCC  Kcd 
STS*  (ISSI);  Amm^eme  of  pahs  1. 1  mdrtefOm 
Comaeisslom't  Fulee  Covan^  Uisoflke 
Frttfumciet  In  the  2  ]  amd  2.5  GHs  Bmds,  S  PCC 
Red  1444.  144S  (1993). 

«  S«e,  •  X, 'nvCAI  points  to  wlialMi  MKxais  ta 
Oftnmt  markai,'  Ptivate  Cable  Ptm  Wlrtfaas 
Cable,  m  S  (hi)y  i»93k  "WiraUss  Worid  View.- 
Wiflees  Mvestor.  at  S  0^  13, 1998).  Tb«  IwgMt 
wiraiaaa  cable  syUMi  la  opwattoB  cwwtfy  hes 
appradmalaly  100,000  sahsoOMrs  ia  the  Maidoa 
Q^  Biaa.  See  nroang  %vir«iaaa  opantlea  calaa 
■BMDg  Uissal  ia  the  conatry."  PHuota  Cable  Phis 
mmJoM  CaMi^  at  •  (OoL  ISSZ) 

'Coatpetkiaa,  Bate  DengttlatloB  mad  tbe 
Comminkm'sPolUeeBetiia^tetlmPmviiiBH^ 
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Wall  Sirtel  Joumai  reports  that  "on  Wall 
Street  'wtreless'  U  lyDonyinous  with 
skyrackcltlng  stock  prices."* 

That  it  not  to  s«y.  however,  that  there  era 
no  storm  clouds  on  wireless  cable's  boriiOD. 
While  the  FOC  has  recently  modified  its  rules 
to  further  promote  wireless'  competitive 
potential  in  the  United  States,'  it  has  also 
recognized  that  wireless  continues  to  be 
severely  hampered  by  "unfair  or 
discrimihBtory  practices  io  the  sale  of  video 
programiaing."  «  The  effect  of  those  antj- 
wireloss  practicos  will  not  be  elim)nated 
under  the  proposed  Final  Judgment. 

Under  section  2(3)  of  the  APPA,  a 
pruposeci  settlement  should  not  be  proffered 
by  the  Df  pertment.  and  cannot  be  approved 
by  the  reviewing  court,  unless  "it  effectively 
opens  thj-  relevant  markets  to  compel  itton 
and  previstirs  the  recurrence  of 
anticomMtitiv-e  activity,  all  without 
imposing  undue  and  unnecessary  burdens 
upon  the]  ct.her  a.<pe«ns  of  the  public  iutere«t 
•  •   *  "•lAs  summarizevi  in  the  CIS,  "the 
complaint  seeki  injunctive  relief  to  assure 
that  Prinjastar  does  not  restrain  the 
availability  of  programming  to  multichannel 
subscription  television  service  competitors  of 
the  MSOl(|efpndants,  or  does  not  deter  entry 
into  mullichannel  subscription  television  by 
others  bwiervirig  as  a  device  to  fecilitate  a 
cnordinajed  retaliatory  response  by  the  MSO 
defendaTi|t».'"»o  Unfortunately,  the  prcpoeed 
Final  lud^iont  falls  far  short  of  fully  opening 
the  multithanne!  subscription  television 
market  tq  tximp«jtft)on. 

From  t)ie  perspective  of  the  wireless  cable 
industry,  tlie  fundamental  flaw  in  the  Final 
Jurigmeni  Is  that  It  inexplicably  fails  to 
remedy  tl  le  anticompetitive  effect  of  conduct 
by  the  d"  Fondant  cable  operators  thet  has 
deprived  wireieM  cable  operators  of  acneas  to 
programr  ijng  that  is  essential  to  competitive 
viability.  GompouinKng  this  failure,  the  Final 
Judgment!  (uireaMMiably  discriminates  against 
all  aimp*  triors  to  ceble  other  than  DBS 
operators  Specifically,  Section  IV.C3.a  of 
the  propc*d  Final  judgment  provides  that 
the  defen  ifent  cable  operators  may  continue 
to  en  fore*  Exclusive  rights  to  programming 
under  exipt'ng  agreements  against  ail 
comi)etittjrs  except  DBS  providers  In  other 


«  20  (rftl  iW  29,  19S9).  See  aUo  S  R.  h4o  i02- 
92.  102d  fftg  .  lit  S«»«..  at  14-15,  H  R  No  102- 
2ti4. 102d  Cong  .  2d  Sms.,  oI  44-43:  Aaiendaenl  o( 
Parts  21.  *3^  74,  78.  and  M  of  ;ba  C«nmis»icra> 
Rules.  S  FOC  Red  971  (1990);  AumsidsaKnl  of  Parts 
1.  2.  and iipfltie  Commisfion't  Au/ct  Gc-veming 
Vse  oflt.f  ^tequtntiej  uithei.t  and  2-5  CHi 
Bands.  7  ftc  Red  3266  (1992). 

■Calian.  ''WitoIms  Catiie  Issue*  Arc  Ftying 
High.,'  Wolf  Stnet  foumaJ.  at  Cl  (August  Ji.  1893). 

'  A  full  dMchption  of  thiwe  efforts  can  be  found 
sl  Amendaient  of  Parts  I,  3,  and  21  of  the 
Commissioti'i  Buits  Gcvemii^  Use  of  the 
Pmjuenciet  in  the  2.1  and  2  5  GHi  Bands.  7  FCC 
Red  326en.B  (1992), 

•  Amendmtem  of  Parts  1,  3.  and  21  of  the 
Commuiiop't  Rulu  Govtmng  U$e  of  the 
Frequencies  in  the  2.1  and  2  5  GHz  Bands.  B  FCC 
Red  14-14,  1444-45  (1993). 

■  United  States  v.  American  Telephone  and 
Telegraph  Co.,  552  F.  Supp.  131,  153  (D  D.C  19*2), 
affd  sub  nam.  Maryktnd  v.  United  Stolet,  460  U.S. 
1001  (1983). 

>oaS,  at  2. 


words,  the  deleiKiaDt  cable  cum  alms  may  do 
longer  invoke  exclusivity  clauaaa  lo 
programming  contracts  against  DBS 
operators,  but  may  continue  to  do  so  against 
wireless  cable  operators  and  all  other 
competitors  to  cable. 

These  exclusivity  clauses  have  hoM;led  the 
wireless  cable  industry  Based  on 
representations  made  befcva  Coagrets,  the 
FCX:  and  elsewhere,  WC^  bellffvea  that  the 
most  impcrtant  programming  services  that 
remain  unavailable  to  wL-«less  cable 
operators  today  are  being  withheld  in  many 
markets  because  exclusive  local  distribution 
rights  have  been  granted  to  cable  systems 
controlled  by  the  defecdaata."  WCA  further 
believes  that  In  many  caaea,  programmers 
have  granted  the  defendant  cable  of>eretors 
exclusive  rights  to  programroiag  simply 
because  thev  feared  a  coordinated  retaliatory 
r»wp»onse  from  the  defendant  t~ab\e  operators 
if  exclusi\-ity  rignis  wara  withheld.  That  fear 
would  certainty  be  legitimate— as  tbe 
Department  expressly  acknowledges  in  the 
OS,  the  cable  operator  defendants  in  this 
action  control  access  to  a  sufKciecl  number 
of  cable  households  that  they  can  eftiactively 
retaliate  against  any  programmer  the!  deals 
with  a  competitive  programming 
distributor.!'  Presumably,  Section  rV.C.3.a  of 
the  proposed  Final  ludginent  Is  iatODded  to 
remedy  any  antictimpetitive  consequsncM  of 
that  ab'lity. 

Tbe  Pinal  Judgment  fesls  to  provide  a 
complete  remedy  because  under  S«ctioo 
IV.C  3.S,  access  to  essential  programming 
8ubj«»ct  to  existing  exclusivity  provisions  will 
be  Balkaniaed  based  on  technology.  CBS  will 
have  8<.<,eft«,  other  c/impetrtors  wiij  not.  ViTiat 
possible  pro-corope}>ti*e  purpoae  is  served 
by  providing  DBS  opernKirs.  but  not  wireless 
cable  operators,  access  lo  this  critvral 
programming?  Admittedly  DBS  may 
someiiay  in  the  future  provide  consumers  a 
viable  competitive  alteniattva  to  cable. 
However,  wireless  cable  operators  are 
providing  that  alternative  today.  The  public 
inlerpst  in  prrividing  the  widest  diversity  of 
programming  altemfttives  at  the  lowest 
possible  cost  cannot  be  advanced  by 
p)«rniitting  the  defendant  cable  operat irs  to 
select  the  technology  against  which  thev  will 
compete,  particularly  where  that  technology 
has  yet  to  prove  itself  in  the  marketplace. 

Significaotl;-,  this  flaw  io  the  proposed 
Final  Judgment  is  not  rertifled  by  either 
Section  1 9  of  the  Cable  Television  Consumer 
Protection  and  Qimpetition  Act  of  1&92  (the 
"1992  Gable  Ad")  or  the  proposed  coastnt 
decrees  In  tbe  action  brovifiht  by  the  State  of 
New  York.  Thus,  the  Department's  asserticn 
that  those  restraints  upon  the  activities  of 
those  defendants  "provide  additional 
assurances  that  access  to  programming  will 
not  be  unreasonably  restrii.-teid  by  the 
defendants  and  others  in  the  cabie  television 
industry"  is  simply  not  true. 'a 

WCA  has  already  briefed  tbe  United  States 
District  Court  for  tbe  Southern  District  of 
New  York  on  the  fundamental  defects  in  the 


proposed  consent  deuwia  lo  the  slate  acttoit. 
In  the  interest  of  brevity,  WCA  wUl  ntnla 
from  repeating  those  arguoMDU  at  length 
here  Rather,  a  copy  of  WCA's  July  21. 19B3 
memorandum  of  law  in  oppoaitioo  to  the 
entry  of  those  prupoaed  decrees  is  attached 
and  incorporated  by  ralereace.M  SufRce  it  lo 
say  that  in  its  memoraBdum,  WCA 
eeUblisbes  that  tbe  proposed  state  decreet  la 
that  parens  patriae  action,  while  appawiag  to 
serve  the  public  interest  by  providing  fcir 
access  to  programmiu;,  are  actually  ri<idled 
with  excsptions  thai  effactlvaly  eotreodi  the 
ma)or  cable  operalon  in  an  advantaged 
position  vit  a  vis  other  multicbanDel  video 
programming  distribulora.  An»ng  tbe  myriad 
flaws  in  the  state  consent  decreet  are 
provisions  providing  DBS  openrtora  with 
superior  rights  to  programming  than  ara 
afforded  wireless  cable  operator!. 

Moreover.  Sectitm  19  of  tbe  1992  Cabie  Act 
represents  a  series  cf  political  comfwomiaaa 
and  does  not  address  fully  tbe 
anticompetitive  conduct  that  the  dofeiMiacIa 
visited  upon  tbe  wireless  cabie  industry. 
First,  the  reach  of  Section  19  and  the  POC's 
implementing  rules  is  eSectively  limited  to 
those  programming  services  that  are 
veriicaliy  integreted  with  a  cabla  tyttem 
opierator.  so  that  exclusive  agreements 
between  the  cable  systeoj  defendants  and 
non-integrated  programmers  ara  unaffected 
Second,  Section  19  and  the  FOCt 
implementing  rules  have  "grendfttbered** 
numerous  exclusive  agreementt  between  tbe 
cable  operator  defendants  and  vertically- 
intograted  programmers  that  would  be 
banned  by  Soctiiic  19  wem  they  antared  ictq 
today.  Thus,  the  wirelrtsa  cable  operatort  will 
only  be  able  to  secure  aoceet  to  a  wide 
variety  of  pmgrsmroing  that  it  tubled  to 
e^iclusive  rigiits  granted  tbe  defendant  cable 
operators  if  the  Final  judgment  is  mctdifled 
to  provide  all  competitors  to  cabie  with  the 
same  rights  currently  affnrded  DBS  operator*. 

In  conclusion,  while  WCA  applauds  tbe 
Department's  efforts  to  create  a  more 
competitive  multichannel  programming 
distritMition  marketplace,  WCA  ia  uiiable  io 
support  the  proposed  Final  Judgment  Tbe 
Final  Judgment  simply  does  not  go  fw 
enough  to  correct  the  distortions  in  the 
marketplace  that  resulted  from  the  f:rmation 
of  Primostar  Pa.nnert,  LP.  and  the  rwjlting 
establishment  of  a  mechanism  for  fealitattng 
coordinated  retaliation  against  prsgreissoen 
that  refused  to  grant  exclusive  progrva 
distribution  rights. 


»i  See  S.R.  Na  102-92,  lOJd  Cong.,  ls>  S*u..  at 
26-27;  Comments  of  Turner  Brosdcastlog  STStom. 
MM  Dockal  No.  VZ-SSS.  at  •  (filed  Ian.  U.  l»»3). 

"  See  as,  at  S. 

<*/(f.  alls. 


><In  that  meciomiduzs,  WCA  alio  tstaWtsbas  the 
need  for  clahhaition  that  tike  stale  rnnwait  ilei  iiww. 
if  entered,  cannot  serve  as  panuattva  or 
precedentia)  frvideoca  in  othar  ptoc— dings  io  othei 
forums  as  to  the  views  of  the  state  Attorneys 
Generali  or  tb«  rerlewiisg  court  for  porpoeas  o< 
evaiuaUng  Hm  proprlaly  ■ndar  tbe  1993  Cabis  Ad 
and  the  implamentlaa  ralat  of  tbe  POC  of  caMhtct 
that  ij  condoned  by  tfia  ooBseai  itiimse.  For  lb* 
same  raasons.  th«  D*partB«o«  tboMld  lika  ■hste»e> 
steps  are  aecessarr  to  maka  carlaia  thai  tbe  Final 
Judgment  li  not  ml»-dlad  as  iw|MeMiiiliig  titc  it—» 
of  the  DepartmoDt  coeoHnlng  tbe  pmfieiy  Baiiai 
the  1 992  Cable  Act  and  tbe  FCCi  iaspteMMI^ 
rules  of  cooducl  condoned  by  the  Flaal  htdynenl 
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Respectfully  submitted, 
Paul  |.  Sinderbrend. 

Counsel  to  the  Wireless  Cable  Association 
International,  Inc. 

93  Civ.  3868  [JES) 

MEMORANDUM  OF  LAW  Of  AMICUS 
CURIAE  THE  WIRELESS  CABLE 
ASSOCIATION  INTERNATIONAL,  INC..  IN 
OPf»OSiTK>N  TO  PROPOSED  CONSENT 
DECREES 

Paul  |.  Sindafbreiui  (PS  2868), 
Sindeibrand  *•  Alexander,  888  Sixteenth 
Street  NW..  Suite  610,  Washington.  DC 
20006-4103.  (202)  835-8292.  Counsel  to  The 
Wireless  Cable,  Association.  IntematioiHil, 
Inc. 

July  21.  1993. 

I.  Prvlimioary  Statement 

The  Wireless  Cable  Association 
International,  Inc.  ("WCA")  is  the 
principal  trade  association  of  the 
wireless  cable  industry.  Its  members  are 
among  the  intended  beneficiaries  of  the 
program  access  and  fair  dealing 
provisions  of  the  proposed  consent 
decrees  in  this  proceeding.  <  Because  the 
interests  of  WCA 's  members  are  not 
entirely  aligned  with  the  otlier  amici. 
WCA  has  sought  and.  by  order  of  the 
Court  on  July  15. 1993.  secured  leave  to 
file  this  separate  memorandum  in 
opposition  to  those  proposed  decrees.^ 

WCA  is  in  general  agreement  with  the 
memorandum  of  law  submitted  on  July 
16,  1993  by  amici  DirecTV.  Inc. 
("DirecTV").  National  Rural 
Telecommunications  Cooperative. 
Television  Viewers  of  America.  Inc.  and 
Consumer  Federation  of  America     , 
(collectively  the  "DBS  Amici"). 
Specifically.  WCA  agrees  with  the  DBS 
Amici:  (a)  that  the  Court  has  the  power 
to  reject  proposed  consent  decrees  in  a 
parens  patriae  action  if  they  fail  to  serve 
the  public  interest;  3  and  (b)  that  the 
proposed  consent  decrees  in  this  parens 
patriae  action,  while  appearing  to  serve 
the  public  interest  by  obligating  the 
Primestar  Partners.  Viacom  and  Liberty 
Media  to  provide  fair  access  to 
programming,  are  actually  riddled  with 


•  For  convmisnce  of  ref»rsnce,  th«  phrase 
"consent  decrees'  will  be  used  herein  to  refer  lo  the 
proposed  final  judgments  against  Viacom  Inc.  and 
Viacom  K  Band  Inc  (collectively,  ■Viacom")  and 
against  all  Defendants  other  than  Viacom 
(collectively,  die    Primestar  Partners"),  as  well  as 
to  the  Agreement  with  Uberty  Media  Corp 
(Liberty  Media")  (hat  is  an  integral  part  of  the 
settlfirent  of  this  case. 

*  Counsel  for  WCA  has  been  authorized  to  sute 
that  Consumer  Federation  of  American  and 
Television  Viewers  of  America.  Inc.  support  the 
views  expressed  herein  by  WCA. 

'  See  OBS  Amici  Memorandum  at  4-S.  citing  In 
re  Panasonic  Consumer  Electronic  Products 
Antitrust  Litigation.  198»-1  Trade  Cas.  (CCH) 
168.613,  at  61.243  {S.D.N  Y.  1989).  Sfofe  o//S/ew 
YoHc  V  Dairyimi  Cooperative,  Inc.,  547  F.  Supp 
306.  30r-30e  (S.D.N.Y.  1962). 


exceptions  that  effiectively  entrench  the 
major  cable  operators  in  an  advantaged 
position  VIS  a  vis  other  multichannel 
video  programming  distributors 
("MVPDs")  «  In  the  interest  of  brevity. 
WC\  incorporates  the  DBS  Am  id's 
legal  arguments  on  these  points  by 
reference. 

n.  The  Proposed  ConMot  Decrees  Do 
Not  Serve  the  Public  Intereet 

While  the  DBS  Amid  focus  on  the 
adverse  impact  the  proposed  consent 
decrees  will  have  an  DirecTV,  DirecTV 
is  not  the  only  MVPD  that  would  be 
adversely  affected  by  entry  of  those 
decrees.  Indeed,  the  consent  decrees 
will  permit  the  Primestar  Partners, 
Viacom  and  Liberty  Media  to  continue 
courses  of  conduct  that  have  frustrated 
the  growth  of  wireless  cable.  Once  the 
complex  proposed  consent  decrees  are 
parsed,  it  becomes  evident  that  any 
purported  benefits  to  wireless  cable  and 
other  MVPDs  are  ephemeral — the 
Primestar  Partners,  Viacom  and  Liberty 
Media  will  remain  free  to  withhold  fair 
access  to  programming  from  all 
noncable  MVPDs,  not  just  DBS. 

The  Complaint  corredly 
acknowledges  that  to  succeed,  a  MVPD 
must  not  merely  provide  a  substantial 
number  of  programming  options,  it  must 
have  access  on  reasonable  terms  to  the 
particular  programming  services  that 
consumers  have  come  to  associate  with 
"cable."  See  Complaint,  at  1 42.  The 
fundamental  flaw  in  the  consent  decrees 
is  that  while  they  may  afford  MVPDs 
employing  one  given  technology 
improved  access  to  some  programming, 
and  while  they  may  afford  MVPDs 
employing  another  technology 
improved  access  to  some  other 
programming,  the  consent  decrees  do 
not  assure  any  non-cable  MVPD  fair 
access  to  the  entire  mix  of  programming 
services  necessary  to  effectively 
compete.  The  net  result  is  that  the 
proposed  consent  decrees  will  not 
prevent  the  Primestar  Partners,  Viacom 
and  Liberty  Media  from  crippling  any 
MVTD  they  choose. 

A  wireless  cable  system,  which  is 
referred  to  as  "Multichannel  Multipoint 
Distribution  Service"  or  "MMDS"  in  the 
proposed  decrees,  utilizes  frequencies 
licensed  by  the  Federal 
Communications  Commission  ("FCC") 
in  the  2  GHz  band  to  transmit 
traditional  cable  television 
programming  services  (such  as  Home 
Box  Office.  ESPN  and  C-SPAN)  to  small 
antennas  located  on  subscribers' 
rooftops  as  far  as  40-50  miles  away  from 
the  transmitters.  Wireless  cable  has 
proven  itself  to  be  an  extremely  effective 


distribution  medium  for  video 
programming,  particularly  in  countries 
where  programming  has  been  readily 
available  on  equitable  terms.*  Congress 
and  the  FCC  have  frequently 
acknowledged  that  wireless  cable  is 
today  "one  of  the  most  promising 
sources  of  multichannel  competition  in 
the  local  market.""  While  the  FCC 
recently  has  modified  its  rules  to 
promote  wireless'  competitive  potential 
in  the  United  States.'  it  has  also 
recognized  that  wireless  continues  to  be 
severely  hampered  by  "unfair  or 
discriminatory  practices  in  the  sale  of 
video  programming."  •  Those  anti- 
wireless  practices  will  not  be  eliminated 
under  the  proposed  consent  decrees. 

A.  The  Consent  Decrees  Condone 
Discriminatory  Pricing 

Section  IV.A.l.  (f)  of  the  proposed 
Viacom  decree  effectively  condones 
Viacom's  current  pradice  of  charging  a 
wireless  cable  operator  more  for 
programming  than  a  similarly  situated 
cable  operator.  That  Sedion  permits 
Viacom  to  continue  its  discriminatory 
pricing  policies  for  all  services  other 
than  Nickelodeon  and  MTV.  With 
resped  to  the  Nickelodeon  and  MTV 
services,  Sedion  IV.A.l.  (f)  permits 
Viacom  to  engage  in  unreasonable  price 
discrimination  except  with  resped  to 
wireless  cable  operators  with  50.000  or 
more  subscribers.  No  wireless  cable 
operator  serves  50.000  or  more 
subscribers. «  Similarly.  Section  IV.A.l. 
(b)  of  the  Primestar  decree,  while 
banning  discrimination  with  resped  to 
future  agreements,  permits  the  Primestar 
Partners  to  continue  to  enforce  existing 


4  See  DBS  Amici  Memorandum,  at  16-20. 


' See.  eg,  "Wireless  World  View."  Wireless 
Investor,  at  3  (May  13.  1993).  The  largest  wireless 
cable  system  in  operation  currently  has 
approximately  100,000  subscribers  in  the  Mexico 
City  area  See  "Young  wireless  operation  rales 
among  largest  in  the  country,"  Private  Cable  Plus 
Wireless  Cable,  at  6  (Oct.  1992). 

■Competition,  Rale  Deregulation  and  the 
Commission's  Policies  Relating  lo  the  Provision  of 
Cable  Television  Service,  MM  Docket  No.  89-600, 
at  20  (rel  Dec  29,  1989).  See  also  S.R.  No  102- 
92,  102d  Cong,  Ist  Sess..  at  14-15;  H.R.  No.  102- 
268.  102d  Cong..  2d  Sess  ,  at  44-45:  Amendment  of 
Parts  21,  43,  74.  78.  and  94  of  the  Commissions 
Rules,  5  FCC  Red  971  (1990):  Amendment  of  Parts 
1.  2.  and  21  of  the  Commission's  Rules,  7  FCC  Red 
3266(1992). 

'  A  full  description  of  those  efforts  (which 
include  a  technological  solution  lo  the  line  of  sight 
limitation  cited  in  the  lustice  Department's 
Competifive  Impact  Statement  as  a  drawback  to 
wireless)  can  be  found  at  Amendment  of  Paris  1,  2, 
and  21  of  the  Commiision's  Rules,  7  FCC  Red  3266 
n.  8(1992). 

•  Amendment  of  Parts  1,  2  and  21  of  the 
Commission's  Rules,  8  FCC  Red  1444,  1444-45 
(1993). 

■  See  "Young  wireless  operation  rates  among 
largest  in  the  country."  Private  Cable  Plus  Wireless 
Cable,  at  6  (Oct.  1992). 
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agresfr  t  nts  that  discriiRinate  against 
non-ca  jteMVPDs. 

Thef  E  provisions  stand  in  stark 
rxintia; !  to  Seclion  2(a)(u)  of  the  Liberty 
Kteuia  3  4f©«rnent,  which  provides  that 
iu  daaii.  kg  with  DBS  ajud  wireless  cable. 
Liberty  ^t«dia  "will  not  dischfr.inate 
agaiDst  .ucb  technolof^'  as  compared  to 
the  moi;  favorable  price  and  other  terms 
(taken  » »  a  wholb)  offered  to  a  cable 
operBtf  »i  of  comparsble  size." 

TLe.  3  is  no  pro-competilive  rationale 
for  »Gr;ii  jtinx  any  lesser  commitment  to 
fair  pri  lug  from  the  Primestar  Partner* 
and  Viii<;om  than  agreed  to  by  Liberty 
Media.  Indeed,  in  comments  submitted 
to  the  I  (DC  less  than  six  months  ago,  the 
Attomiys  General  of  Texas,  Maryland, 
Ohio,  aid  Penniiyivania — all  members 
of  the  National  AssodatJon  of  Attorneys 
Genera  Cable  Television  Investigative 
Group- -advocated  that  the  public 
interest  V/ould  be  served  by  adoption  of 
rules  under  which  all  "Ipjrograramers 
should  !)e  required  to  offer  their 
prograr  imlng  to  competitors  of  cable 
operators  at  the  same  prices  and  on  the 
same  terms  as  they  offer  it  to  cable 
operatoTF." »«» Those  comments  cannot 
be  squa^d  with  the  provisions  of  the 
proposed  consent  decrees. 

B.  The  Consent  Decrees  Condone 
Unjustified  Refusals  to  Deal 

Other  provisions  of  the  proposed 
consent!  decrees  directly  favor  DBS 
operatoi^  over  wrireless  cable  aini  other 
non-DBS  MVI'US  in  gaining  access  to 
critical  programming.  Section  IV.C.l  of 
the  proposed  Primestar  decree  and 
Section  JA/.d  of  the  proposed  Viacom 
decree  provide  that  the  Primestar 
Partners  and  Viacom  may  continue  to 
enforce  ftxdusive  rights  to  programming 
under  ejdsting  agreements  against  all 
MVPDs  except  DBS  providers.  Based  on 
representations  made  before  Congress, 
the  FCGwd  elsewhere,  WCA  believes 
that  sonje  of  the  most  important 
program(aiing  services  that  remain 
unavailable  (such  as  Turner  Network 
Tolevisipn  ("TNT"))  are  virithheld  in 
many  markets  because  exclusive  local 
distribu  ^on  rights  have  been  granted  to 
cable  sy  ^lems  controlled  by  the 
Primestf  i  Partners  and  Viacom  '» 

Undei  the  proposed  decrees,  access  to 
this  essential  programming  will  be 
Balkaniaed  bsfed  on  technoloKv;  DBS 
wii!  have  access,  other  non-FJB.S  NfVTDs 
wih  not  What  possible  pro-competitive 
purpose  is  ser\'sd  by  providing  DBS 
n[>er6tor»,  but  not  wireless  cable 
operators  access  to  this  critical 


programming?  The  public  interest  in 
providing  the  widest  diversity  of 
programming  ehematives  at  the  lowest 
posblble  cost  cannot  be  advanced  by 
permitting  Primestar  Partners  and 
Viacom  to  select  the  technologies 
against  which  tlrey  will  compete. 

C.  Criticni  Prcgramming  Services  Are 
Excluded  From  The  Reach  of  the 
Proposed  Decrees 

In  their  Memorandum,  the  DBS  Amid 
correctly  note  that  the  Liberty  Media 
agreement  is  rendered  largely  illusory 
because  the  definition  of  the  services 
covered  exchides  virtually  every 
important  programming  network  in 
which  Liberty  Media  holds  an  interest,  u 
The  Primestar  Decree  is  similarly 
flawe<i — through  a  definitional 
construct  it  excludes  from  its  reach 
critical  programming  services. 

As  noted  above,  perhaps  the  most 
important  program  service  that  is 
currently  withheld  from  the  wireless 
cable  industry  is  TNT.  TNT  is  owned  by 
Turner  Broadcasting  System.  Inc. 
("TBS"),  which  is  turn  is  owned  by  R.E. 
("Ted")  Turner,  by  numerous 
companies  with  cable  interests — 
including  several  of  the  Primestar 
Partners — and  by  others.  Under  the 
terms  of  the  Primestar  Decree,  the 
programming  services  owned  by  TBS 
are  considered  to  be  non<»ntn>lied 
programming  services,  Presumbly  this  is 
becduse  "control"  for  purposes  of  the 
Primestar  Decree  is  defined  by  reference 
to  16  CFR  801.1,  which  eRsentially 
requires  the  controlling  entity  to  own 
50%  or  more  of  the  stock  or  have  the 
abiUty  to  select  50%  or  more  of  the 
members  of  the  board  of  directors. 
Apparently,  the  Primestar  Partners  do 
not  fit  that  definition  with  resp)ect  to 
TBS. 

However,  it  is  weil-recognize'd  that 
two  of  the  Primestar  Partners — Tele- 
communications. Inc.  ("TQ")  and  Time 
Warner  Inc.  ("Time  Warner")— exercise 
effective  control  over  TBS  through  there 
ability  to  veto  major  TBS  proposals  that 
require,  super-majority  board  approval. '> 
Thus,  altiiough  TQ  and  Time  Warner 
have  iiie  abiliJy  to  assure  that  TNT  and 
other  TBS  service?  are  made  available 
on  fair  terms  and  conditions  to  non- 
cable  MVPDs  through  exerdse  of  their 


I  of  tbe  ARoriMyt  CcwTkl,  MM 
Docket  NoJte-Zes,  at  4  f filed  Jan.  25, 1993). 

'1  See  S.R.  No.  102-92. 1024  Cong..  1st  Smi.,  at 
2e-27:  Conraents  of  Ttirner  BroadoMting  SytHma. 
MM  Docket  No  92-2«S,  ai  S  (fi)«d  Ian.  25, 1993). 


"  See  DBS  Amid  Mefsor«kndun.  at  19-16. 

"Sef  e.g.,  Carter,  Ted  Turner's  Time  of 
DiscoDient."  N.Y.  71n>es,  at  $  3.  p.  «  ()««»  8,  1993); 
Landro.  "Tima,  TCI  Mull  Plan  for  Tumar  AaaeU." 
Wall  St  1.  at  Bl  (Aprtl  «,  1993),  UppnMi.  -TBS 
B«vakup  ?s»«gotiaaons  Appear  To  Be  Breakii^  Up," 
UA.  Times,  af  Dl  (April  21, 1993);  Ted  Turner: 
putting  hb  finaKial  house  in  CBtiRr,"  Broadcasting, 
at  40  (Feb.  29, 198a). 


extraordinary  corponf*""  powers,  they  are 
under  nc  obligation  to  do  so. 

Tnis  omission  Is  rer. di9r*>d  partlcuhyly 
troubling  by  coroparif  <n  of  the 
Primestar  Decree  to  tb«»  proposed 
consent  dc<:rHe  in  IJnitnd  States  v. 
Primestar  FartnerK.  LP.  That  proposed 
con.^ent  decree  icciudos  in  its  definition 
of  control  an  ownership  interest  that 
gives  "the  right.  contrsctuaJ  or 
otherwise,  to  direct  the  rosnegement 
decisions  cf  an  eutiry." »«  Thus,  the 
programming  ser\io;s  ewrned  by  TBS 
will  be  subject  to  the  ff-dsral  decree,  if 
it  is  entered.  It  is  understandable  that 
the  Pri.Tie.star  Partners  would  want  to 
exclude  the  TBS  services  from  the  state 
decree,  as  it  provides  far  greater  relief  to 
MVTDs  that  the  federal  decree. 
However,  it  is  difficuh  to  imagine  whv 
it  is  in  the  public  interest  to  include  the 
TBS  prtjgramming  services  within  the 
reach  of  the  federal  decree,  but  exclude 
them  from  the  reach  of  the  state  decree. 

m.  The  Court  Should  Make  dear  That 
the  Consent  Decreet  Cannot  B«  UMd  m 
Persuasive  or  Precadenfial  Endeoca  b 
Other  Proceedinga  in  Other  Forum         , 

In  its  memorandum,  the  DBS  Amid 
explained  in  detail  why  the  Court 
should  clarify  that  the  proposed  decrees 
in  no  way  supersede  the  C^e 
Television  Consumer  Protection  and 
Competition  Act  of  1992  {"1992  Cable 
Act")  or  reflect  the  views  of  the  Court 
or  the  plaintiffs  for  purposes  of 
evaluating  the  propriety  under  the  1902 
Cable  Act  and  the  iiflpiementing  rules  of 
the  FCC  of  conduct  that  is  candoned  by 
the  consent  decrees. i>  WCA  agrees. 
Indeed,  the  need  for  a  declaration 
along  the  lines  requested  by  the  DBS 
Amid  ha^  now  become  patent.  As  DBS 
Amid  have  nrmly  established.  United 
States  Satellite  Broadcasting  Company, 
Inc  ("USSB")  is  the  beneficiary  of  muiy 
of  the  roost  discriminatory  provisions  in 
the  proposed  consent  decreee.  The  FCC 
currently  is  conside.ring  whether 
Section  19  of  the  1992  Cable  Act 
mandates  tbe  adoption  of  rules  that 
would  ipvalidale  exclusive  distribution 
agreements  entered  Into  by  USSH  and 
cfi.-tain  programmers.  Last  week,  USSB 
opposed  the  contention  that  the 
p.tjposed  rules  are  nsndafed  by  the 
lJi92  Cable  Ad  by  arg'jJog  as  foiiows: 

it  sbuuld  tw  Doted  that  tb«  proposed 
antitruct  cooseot  decme  io  th«  ponding 
Primeftar  rartj,ers  suit  brcught  by  40  siatet 
Bga;r.?t  Hrimastsr  Patner?,  LP.  and  19  other 
deferdant!  rrcognir^  that  higb-pow<^  DBS 
pravider?  at  the  101*  orbital  posltioi]  may 
enter  into  exclusivs  contracts  with  czbla 
program  providers.  It  is  urJikely  that  40 
states  would  haw  abroad  to  tiie  proviaioiia 


i«SeeaactiQnILA. 
»  See  id.,  ai  20-22. 
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that  racognizs  tuch  exclusive  contracts  if 
there  was  any  question  as  to  whether  the 
Cable  Act  prohibited  such  exclusive 
arrangements.  <* 

As  this  argument  illustrates,  the  DBS 
Amid  are  correct  when  they  argue  that 
the  proponents  of  the  proposed  consent 
decrees  and  the  beneficiaries  of  those 
decrees  can  and  will  attempt  to  dte  the 
consent  decrees  as  evidence  of  the 
views  of  the  State  Attorneys  General. 

rv.  Coaclusion 

This  Court  has  an  affirmative 
obligation  to  assure  that  the  proposed 
consent  decrees  promote  fair 
competition  in  the  MVPD  marketplace. 
It  is  clear,  however,  that  they  do  not; 
Primestar  Partners.  Viacom  and  Liberty 
Media  remain  free  to  deny  critical 
programming  to  any  MVPD  they  choose. 
For  this  reason,  this  Court  should  reject 
the  proposed  consent  decrees  in  their 
present  form.i' 

July  21.1993. 

Respectfully  submitted, 
By:  Paul  J.  Sinderbrand  (PS  2868). 
Sinderbrand  k  Aleicander, 
888  Sixteenth  Street,  SW..  Suite  610. 
Washington.  DC  20006-4103  (202)  835-8292 

The  Honorable  Webster  L  Hubbell, 
United  States  Department  of  Justice.  Room 

5111.  10th  Sr  ConstituUon  Avenue  NW.. 

Washington.  DC  20530. 
Re:  United  States  v.  Primestar  Partners,  et  al.. 

93  CV-3913  (S.D.N.Y.) 
State  of  New  York,  et  al.  v.  Primestar 

Partners  LP.,  et  al..  93  dV  3868 

(S.D.N.Y.) 
Dear  Web:  We  represent  Advanced 
Communications  Corporation,  which  is  an 
Arkansas  corporation  licensed  by  the  Federal 
Communications  Commission  to  provide 
high-power  direct  broadcast  services  within 
the  United  States  from  orbital  location 
nO°W.  This  emerging  technology  to  be 
employed  by  our  client  promises  to  provide 
wireless  data  transmission,  including  cable 
tv-type  entertainment  services  throughout  the 
United  States  through  the  use  of  a  dishplate 
size  household  receiver.  This  technology 
seems  to  be  a  critical  extension  of  the 
electronic  data  highway  discussed  in  the 
Campaign. 

The  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  is  major 
legislation  designed  to  enhance  the 
performance  of  the  marketplace  for  electronic 


le  Oppotitioo  of  United  Sutes  Satellita 
Broadcasting  Co.  to  Petlboo  for  RaconsideraUon. 
MM  Dociet  No  92-265,  at  6  n  6  (filed  July  14. 
1993). 

' '  The  importance  of  the  Viacom  decree  to  the 
cotr^itive  marietplace  Is  intensified  t>y  Viacom "« 
pending  petition  to  the  FCC  for  rule  changes  that 
would  exclude  Viacom  from  the  FtXs  prr>gram 
access  rule*  under  the  1992  Cable  Act.  See  Petition 
of  Viacom  International  for  Reconsideration  and 
Clarification.  MM  Docitet  No.  92-265.  at  2-«  (filed 
June  10,  1993).  If  Viacom  prevails,  the  consent 
decree  will  be  the  effective  check  oo  Viacom* 
program  access  polidas. 


Infonnation  including  its  reaponae  to  this 
new  emerging  technology. 

Prior  to  the  passage  of  the  1992  Cable  Act, 
several  states  attorneys  ganartl  (proceeding 
In  parens  patria)  and  the  United  States 
Justice  Department  sued  Primestar  Partners 
and  others  accusing  those  defendants  of 
violations  of  the  Sherman  Act  That  litigation 
was  designed  to  increase  the  access  by  cable 
companies  and  others  to  entertainment 
media  allegedly  "controlled"  by  the 
defendanU.  That  litigation  has  been  settled 
and  the  settlement  is  before  the  Honorable 
John  Sprlzw  of  the  United  States  District 
Court  for  the  Southern  District  of  New  York 
for  approval  as  required  by  applicable  law. 

My  client  objects  to  aspects  of  the 
settlement  because  among  other  things,  it 
undemiinos  the  polidea  of  the  Cable  Act  and 
violates  some  of  its  express  provisions.  We 
believe  that  these  two  consent  settlements 
could  have  serious  and  progressive 
anticompetitive  impact  on  the  market  for 
high-power  direct  satellite  broadcast 
information  services.  Although  these 
proposed  consents  recite  that  the  Cable  Act 
is  controlling  in  the  event  terms  of  the 
settlement  deviate  from  its  provisions,  we 
t>elieve  the  precedent  set  by  the  proposed 
consents  are  also  dangerous  to  the 
implementation  of  the  Cable  Act. 

Among  the  parties  opposing  the  consents 
are  the  Federal  Communications 
Commission,  the  National  Rural 
Telecommunications  Cooperative.  Consumer 
Federation  of  America,  and  Television 
Viewers  of  America,  Ina  Congressman 
Edward  J.  Markey  highlighted  the  concerns 
shared  by  all  of  the  parties  opposing  these 
consents  in  a  letter  to  the  attorney  general  of 
the  state  of  New  York  dated  July  1, 1993. 
That  letter  is  attached. 

We  understand  a  hearing  is  scheduled  in 
this  matter  for  September  6, 1993.  We  have 
made  known  our  opposition  to  Winston 
Bryant  and  other  attorneys  general  in  the 
parens  patria  litigation.  This  communication 
is  to  request  that  you  review  this  matter  with 
Assistant  Attorney  Cieneral  Bingaman  to 
determine  whether  this  Justice  Department 
should  continue  the  settlement  posture 
authored  under  the  previous  administration, 
which  has  become  widely  recognized  as 
contrary  to  the  Cable  Act  and  potentially 
detrimental  to  consumers  the  Cable  Act  was 
intended  to  benefit.  At  a  minimum  we  urge 
that  the  Justice  Department  request  a 
continuance  of  the  Tunney  Act  approval 
process  to  allow  this  Administration  to 
consider  carefully  the  long-term  significance 
of  its  participation  in  the  present-settlement. 
I  know  that  time  is  short.  This  matter  was 
only  recently  brought  to  our  attention  by 
Advanced  Communications.  It  is  only 
because  of  the  shortness  of  the  time  that  I 
impose  upon  our  historic  friendship  to 
communicate  this  matter  to  the  Justice 
Department  in  this  fashion.  An>'thing  you 
can  do  to  address  this  issue  would  be  greatly 
appreciated. 


Respectfully  yours, 
Williams  &  Anderson. 
Peter  G.  Kumpe. 

The  Honorable  Webster  L  Hubbell. 
United  States  Department  of  Justice.  Room 

5111.  10th  and  Constitution  Avenue. 

NW..  Washington.  DC  10530. 
Re:  United  States  v.  Primestar  Partners,  et  al.. 

93  CV-3913  (S.D.N.Y.) 
State  of  New  York.  etal..v.  Primestar 

Partners  LP.,  et  al..  93  Civ.  3868 

(S.D.N.Y.) 

Dear  Webb:  I  have  only  recently  become 
aware  of  serious  concerns  voiced  by  certain 
competitors  and  consumer  groups  about 
provisions  in  the  settlement  agreement  and 
consent  decrees  filed  in  the  above-styled 
cases,  which  are  now  pending  before  the 
Honorable  judge  John  Sprizzo  of  the  United 
States  District  Court  for  the  Southern  District 
of  New  York.  Arkansas  is  one  of  forty  states 
which  are  signatory  plainti%  in  the  State  of 
New  York  actions.  While  I  remain  convinced 
that  the  policy  considerations  underlying 
these  proposed  decrees  are.  in  the  mnin, 
exemplary,  I  am  particularly  troubled  by 
what  I  have  learned  about  one  section  of  the 
Primestar  decree,  section  IV  A.l.(g).  The  FCC. 
and  others,  are  concerned  by  the  Justice 
settlement,  as  well. 

While  the  technical  issues  involved  are 
confusing  to  the  untutored,  I  fear  there  is  a 
danger  that  this  provision  may  be  used  to 
craft  anti-competibve  arguments  to  weaken 
the  future  interpretation  of  Section  19  of  the 
1992  Cable  Act.  This  certainly  was  not  my 
intent  in  joining  this  action  brought  by  our 
sister  states.  Because  our  discovery  of  this 
controversy  is  of  such  recent  origin  and 
because  the  rest  of  the  proposed  decree 
appears  to  accomplish  laudable  goals,  the 
only  action  our  office  is  positioned  to  take  is 
to  request  that  Justice  take  a  hard  look  at 
requesting  a  continuance  of  the  Tunney  Act 
approval  process  and  to  suggest  this  also  to 
the  New  York  Attorney  General,  which  we 
are  doing  by  separate  letter.  This  would 
permit  all  of  us  time  to  make  a  more  reasoned 
examination  of  this  issue,  since  it  is  my 
understanding  that  the  matter  is  scheduled 
for  hearing  tomorrow,  September  3  in  Judge 
Sprizzo's  court.  I  apologize  for  writing  you 
on  such  short  notice,  but,  nonetheless,  feel 
compelled  to  share  my  reservations  which 
are  based  on  communications  I  received  only 
yesterday.  As  always,  I  am  proud  of  the 
outstanding  job  you  are  doing  at  Justice. 

Sincerely, 
Winston  Bryant, 
Attorney  General. 

Mr.  Richard  L.  Rosen,  Esq., 

Chief  Communications  and  Finance  Section, 

U.S.  Department  of  Justice,  Antitrust 

Division,  555  Fourth  Street,  NW.,  Room 

6104,  Washington.  DC  20001. 
In  Re:  United  States  of  America  v.  Primestar 

Partners,  et  al..  Civil  Action  No.  93-CIV- 

3913. 
Public  Comments  of  Continental  Satellite 

Corporation  Concerning  Proposed  Final 

Judgment,  Stipulation,  and  Competitive 

Impact  Statement. 

Dear  Mr.  Rosen:  Continental  Satellite 
Corporation,  by  its  Founder  and  President, 
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files  these  Comments  conceniing  the  abovs- 
captioned  proceeding  which  was  recently 
brought  before  the  United  States  District 
Court  for  the  Southern  District  of  New  York 
in  United  States  v.  Primestar  Partners,  et  al.. 
Civil  Action  No.  93-CrV-3913.  I>ursuant  to 
the  Antitrust  Procedures  and  Penalties  Act, 
we  request  that  these  Comments  be  given  due 
consideration  by  the  Department  of  Justice. 
Continental  was  licensed  in  August  1989 
by  the  Federal  Communications  Commission 
(hereafter,  the  •'FCC")  to  operate  as  a  Part  100 
Direct  Broadcast  Satellite  licensee  in  the  Ku- 
Band.  In  August  1990  Continental  filed  an 
Application  for  Uuncb  Authority  with  the 
FCC,  including  a  request  for  DBS  channel 
and  orbital  assignments.  As  of  this  date. 
Continental  is  still  awaiting  grant  of  its 
Application.  On  25  October  1991  Continental 
received  •  Subpoena  Duces  Tecum  and 
Interrogatories  relating  to  a  multi-agency 
investigation  into  whether  certain  companies 
bad  committed  violations  of  state  end  federal 
antitrust  laws  and  prohibitions  against 
restrainfE  of  trade,  including,  but  not  limited 
to: 

1.  Engaging  in  a  joint  venture  that  either 
has  the  effect  of  substantially  lessening 
comjjetition  or  creating  a  monopoly  within 
the  market  for  direct  broadcast  satellite  Ku- 
band  prqgram  delivery  or  whereby  a 
monopoly  within  tbis  market  is  or  may  be 
established,  and, 

2.  Engaging  in  a  combination  and 
conspiracy  to  restrain  trade  and  competition 
within  the  market  for  direct  broadcast 
satellite  Ku-Band  program  delivery. 

In  addition  to  these  specific  focal  points  of 
the  investigation,  certain  questions  were 
directed  to  us,  as  an  FCC-licensed  Part  100 
DBS  operator,  as  to  whether  or  not  certain 
companies  may  have  delayed  or  hindered 
Continental's  performance  as  a  DBS  operator. 

Since  we  submitted  our  first  Reply  to  that 
Subpoena,  Continental  has  fully  cooperated 
with  the  Investigation.  Besides  filing  our 
initial  Reply  in  July  1992,  we  filed  three 
additional  Supplements  to  the  original  Reply 
as  part  of  an  ongoing  attempt  by  us  to  keep 
both  the  Antitrust  Division  of  the  Department 
of  Justice  and  the  Antitrust  Bureau  of  the 
New  York  State's  Attorney  General's  Office 
fully  appraised  of  certain  alarming 
developments  in  the  nascent  Part  100  DBS 
industry. 

In  addition  to  these  submissions,  we 
provided  regular  progress  reports  to 
appropriate  law  enforcement  agencies.  These 
reports  (in  the  form  of  letters,  telephone  call 
updates,  and  fax  reports)  were  directed  to 
specific  individuals  who  were  heavily 
involved  in  the  day-tonlay  investigations. 
Their  subject  matter  concerned  mounting 
evidence  that  Loral  Corporation  (hereafter, 
"Loral"),  through  its  subsidiary  Space 
Systeni/Loral  (hereafter,  "SS/Loral"),  might 
have  l)ecome  involved  in  combination  and 
conspiracy  with  Cablevision  Systems 
(hereafter,  "Cablevision"),  with  Cablevision 's 
subsidiary  Rainbow  Programming  Holdings, 
Inc.  (hereafter  "Rainbow"),  and  with 
Continental's  former  Chief  Executive  Officer 
James  B.  Dixon  (collectively  referred  to 
hereafter  as  "the  Parties")  to  restrain  trade 
and  competition  within  the  market  for  direct 
broadcast  satellite  Ku-Band  program 
delivery. 


We  also  reported  on  what  appeared  to  us 
to  be  continuing  attempts  by  SS/Loral  to 
violate  and  to  contravene  Section  310  of  the 
Communications  Act  of  1934,  as  amended, 
which  prohibits  ov>mership  of  American 
telecommunications  companies  by  foreign 
corporations  '  We  also  filed  a  formal 
complaint  of  abusive  business  practices 
because  of  the  growing  harassment  we  were 
facing  from  SS/Loral  as  we  attempted  to 
prepare  for  final  assignment  by  the  FtX  of 
our  DBS  channel  assignment  and  orbital 
allocations.!  These  actions  by  SS/Loral  led  to 
the  filing  of  a  law  suit  by  SS/Lorel's  parent 
company,  Loral  Aerospace  Holdings,  Inc. 
(hereafter,  "LAHI")  against  Continental  on 
Christmas  Eve  1992.  In  its  suit,  LAHI  sought 
issuance  of  a  court  order  that,  had  It  been 
granted,  would  have  forced  Continental's 
Chief  Executive  Officer  James  H.  SchoUard  to 
commit  perjury  before  the  POC  In  an 
Involuntary,  court-ordered  filing  of  an  Illegal 
Application  for  Consent  to  Transfer  Control 
of  Continental's  DBS  license  to  SS/Loral  or 
to  LAHI.  The  suit  between  LAHI  and 
Continental  is  now  pending  binding 
arbitration  in  California. 

Request  for  Expanded  Inrestigatioii  of 
Possible  Combinslion  and  Conspiracy  To 
Restrain  Trade  in  the  Part  100  DBS  Industry 

Continental  requests  that  the  United  States 
Department  of  Justice  expand  its 
investigation  of  abusive  practices  against  the 
DBS  industry  to  include  investigation  of  a 
possible  combination  and  conspiracy  to 
restrain  Continental's  trade  by  the  Parties. 
Toward  that  end,  Continental  is  informed 
and  believes,  and  on  the  basis  of  this 
information  and  belief,  hereby  alleges  that: 

1.  Cablevision 's  Director  of  New  Business 
Development  Theodore  ("Ted")  May,  former 
FCC  Chairman  Charles  Ferris, ^  Cablevision's 
General  Counsel  David  Deitch,  Cablevision's 
DBS  Consultant  Michael  ("Mickey")  Alpert, 
Loral's  Chief  Executive  Officer  Bernard 
Schwartz,  Loral's  Senior  Vice  President 
Michael  Targoff,  Loral's  Vice  President  of 
Policy  and  Planning  Rex  Hollis,  SS/Loral's 
President  Robert  Berry,  SS/Loral's  Executive 
Director  Dan  Collins,  and  Continental's 
former  Chief  Executive  Officer  James  B. 
Dixon  formed  a  combination  and  conspiracy 
to  restrain  trade  in  the  Part  100  DBS  industry 


'  Forty-nine  percent  of  SS/Loral  is  owned  by  four 
foreign  corporations. 

2  See  our  letter  of  5  February  1993  to  the  U.S. 
Department  of  fustics  appended  to  these  Comments 
as  Attachment  1. 

>  Continental  alleges  thai  former  FCC  Chairman 
Ferris,  while  acting  m  his  capacity  as 
communications  counsel  to  Cablevision.  utilized 
his  considerable  influence  as  former  FCC  Chairman 
in  a  deliberate  and  clandestine  attempt  to 
circumvent  the  Rules  of  the  FCC  with  respect  to  an 
Illegal  takeover  of  Continental's  DBS  license  by 
Cablevision.  As  part  of  his  activities  to  assist 
Cablevision  in  restraining  Continental's  trade,  Mr. 
Ferris  secretly  sent  a  letter  to  FCC  Mass  Media 
Bureau  Chief  Roy  Stewart  without  notifying 
Continental  of  the  letter's  existence.  Continental 
only  learned  of  the  lener's  existence  when  it  was 
accidentally  made  part  of  Continental's  public  file 
number  DBS-67-Ol  through  an  inadvertent  error 
apparently  made  by  a  filing  clerk.  (Mr.  Ferris'  letter 
Is  attached  hereto  as  Attachment  3.  Continental's 
response  to  Mr.  Ferris  letter  is  attached  hereto  as 
Attachmaol  4.) 


by  unlawfully  attempttng  to  gamer  control  of 
Continental's  DBS  construction  pennlt. 

2.  Loral's  Chief  Executive  Officer  may  have 
•ttempted  to  meet,  or  may  have  met  with  a 
representative  or  representatives  of  other  Part 
100  DBS  applicants  during  the  week  of  July 
12-16, 1993  in  an  attempt  to  gamer  control 
of  at  least  two  other  Part  100  DBS  operetora 
assigned  to  or  about  to  be  assigned  to  DBS 
orbital  allocation  61.5'  West  Longitude. 
Should  Loral  and  Cablevision  be  successful 
In  their  shared  acquisition  efforts  (which  we 
call  and  hope  the  Justice  Department  will 
soon  call  a  "combination  and  conspiracy"), 
these  two  giant  corporations  will  jointly 
control  more  than  one  quarter  of  the  entire 
allotment  of  Part  100  DBS  channels 
•vailable.« 

3.  Continental's  fonner  CEO  Dixon  actively 
cooperated  with  Cablevision's  Ted  May, 
David  Deitch,  and  Mickey  Alpert  in  ■ 
conspiracy  to  defraud  Continental  of  its  DBS 
License.  The  methodology  for  accomplishing 
this  conspiracy  included  the  creation  of  a 
fake  corporation,  composition  of  falsified 
minutes  of  board  meetings  that  never  took 
place.s  establishment  of  fraudulent  bank 
accounts,  diversion  of  interstate  wire 
transfers,  and  multitudinous  acts  of  ultra 
vires  on  the  part  of  ContinenUl's  former  CEO 
James  Dixon." 


*  See  specific  axcarpU  from  Satellite  News,  a 
respected  satellite  Industry  trade  oewsiettar, 
■itacbnd  to  these  Comments  as  Attachment  11. 
These  excerpts  report  oo  possible  unauthorised 
acquisition  efforts  with  respect  to  ConUoeotal's 
DBS  license,  as  well  as  other  DBS  licensees  who 
may  eventually  be  assigned  by  the  FCC  to  91  5' 
West  Longtimde  Continental  has  never  received 
any  purchase  oEen  from  Tel»-CommunicatlODS, 
Inc.,  or  from  any  other  company,  for  that  matter. 
Plaaaa  Note:  If  the  pr«ss  reporu  set  forth  Id 
Attachment  1 1  are  even  marginally  correct  then  a 
combined  Loral/TQ/CabtevlsloD  venture  couid 
easily  gamer  44  of  the  1Z8  Part  100  DBS  channel 
assignmenu  allocated  by  the  FCC— i.e.,  about  33% 
of  the  oitire  VS  DBS  market  could  come  under 
control  of  only  one  busineu  entity  If  the  potsibilify 
of  such  a  scenario  coming  to  reality  does  not 
warrant  an  immediate,  full-scale  iovestigatioD  t>y 
the  U.S.  Department  of  justice,  then  Continental's 
exhaustive  efforts  to  cooperate  vinth  the  Office  of 
the  Attorney  General  for  the  People  of  the  State  of 
New  York  lii  aiuwer  to  its  Suiipoena  Duces  Terujn 
and  Interrogatones  will  have  been  undertaken  in 
vain  and  the  t^ang  of  Three"  (Loral.  TCI.  and 
Cablevision)  will  have  pulled  off  the  DBS  Coup  of 
the  Century. 

>  See  Attachment  9  and  Attachment  10.  included 
with  these  Comments.  Note  that  Artachmaot  10 
would  have  given  Dixon  authority  to  negotiate  a 
deal  to  t\ira  over  the  DBS  Ucanse  to  a  consortium 
of  Cablevision  and  LoraL 

•These  parties  executed  a  one-sided  Lease  Option 
agreement  between  Cablevision  and  ■  sham  Oregon 
corporation  that  Dlxoo  created  with  the  same 
corporate  name  as  Continental.  The  difference  was 
that  the  California  corporation  Is  the  bue  DBS 
licensee.  The  Or«gon  corporation,  also  named 
Continental  Satellite  Corporation,  executed  the 
Lease  Option  with  Cablevision.  A  concise  summary 
of  the  aflair  has  been  set  forth  \3y  Contlneial's 
Communication  Counsel  Lawrence  Bemstelo  lo  a 
Request  for  Declaratory  Ruling  which  was  filed  on 
26  July  1983  at  the  FIX.  hi  our  Request  we  are 
asking  the  FtX  to  rule  that  tike  Lease  Option 
agreement  along  with  Its  attendant  Lease 
Agreement  and  Management  Agreement  lie 
declared  illegal  and  uneoforcaable.  A  copy  of  the 
Request  is  included  herevrith  as  Attachmsnl  2. 
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4.  Via  intontate  wlra  fraud.  Dixon  div«it»d 
a  payment  of  $250,000  into  hit  own  panonal 
banii  account.  The  monoy  had  been  intended 
by  Cablevition  to  go  to  the  DBS  licensee  a< 
payment  for  a  six-month  leate  option  on 
Continental's  DBS  spectrum.  Instead.  Dixon 
violated  federal  RICO  stetutat  by  creating  a 
sham  corporation,  which  he  named 
Continental  Satellite  Corporation,  an  Oregon 
Corporation.  While  using  the  Oregon 
corporation  as  a  front  for  his  embezzlement, 
Dixon  diverted  the  funds  to  a  bank  acl»tta 
which  he  had  set  up  in  the  name  of  James 
B  Dixon.  DBA  Continental  Satellite 
Corporation.  Dixon's  own  social  security 
number  was  used  as  the  Taxpayer 
Identification  Number  on  the  account  in 
place  of  Continental's  Employae 
Identification  Number. 

5  Loral  and  its  subsidiaries  LAHI  and  SS/ 
Loral,  through  Loral's  corporate  counsel 
Philip  Verveer,  threatened  on  multiple 
occasions  to  destroy  Continenul's  DBS 
license  if  Continental  did  not  turn  over  51% 
of  its  voting  stock  to  SS/ Loral '  When 
Continental  refused  to  participate  in  such  an 
illegal  act.*  LAHI  sued  Contmenlal.  as 
mentioned  supra,  requesting  a  court  to  turn 
Continental's  controlling  interest  over  to 
LAHI  in  a  blatant  attempt  to  skirt  the 
requirements  of  Section  310  of  the  FCC's 
Rules. 

6.  In  perhaps  the  most  blatant  evidence  of 
conspiracy.  Continental's  fired  GEO  Dixon 
engaged  in  many  conversations  with  SS/ 
Loral's  Dan  Collins  and  Tom  Johnson  in  an 
attempt  to  solicit  financial  aid  in  defending 
himself  with  respect  to  Continental's  suit 
against  hira.a  In  one  of  the  written  records  of 
these  conversations,  SS/Loral  employee  Tom 
Johnson  was  quoted  by  Dixon  as  stating  that 
Loral  would  reward  Dixon  for  his  efforts  in 
assisting  Loral  to  take  over  controlling 
interest  in  Continental  by  giving  him  28%  of 
the  remaining  stock.io 

7.  Dixon  and  SS/Loral  conspired  together 
with  resf)ect  to  strategies  intended  to  force 
Continental  into  a  settlement  with 
Cablevision,  under  the  terms  of  which  Lora! 
would  own  51%  of  Continental  and 
Cablevision  and  Dixon  would  own  the  rest." 

Continental  believes  it  has  become  the 
victim  of  a  deliberate  and  concerted  effort  to 


'  See  the  latter  dated  18  Decamber  1992  from 
Conlinental's  Communications  Coun»el  LawTnQO« 
Bernstein  to  Philip  Vervear,  included  with  these 
Commenu  at  Attachment  9. 

•Because  SS/Lofal  it  49%  foreign  owned,  51% 
ownership  of  Coniuiental't  stock  by  SS/ Loral  would 
mean  that  24  99%  of  Continental  would  lie 
controlled  by  foreit^  businett  entitiet 
(51%x49%.2l  99%).  SecUon  310  of  the  FXX'i 
Rules  prohibits  foreign  ownership  of  more  than 
20%ofaUS  telecommunicatioot  Tinn  such  at 
Continental.  Thus  SS/Lorai  is  prohibited  from 
owning  conlrolling  interest  in  DBS  liceosse 
Continental. 

•Copies  of  correspondence  from  Dixon  to  hit 
counsel  Patrick  U'Mailey  ia  the  matter  of 
Continental  Satellite  Corporation  v.  /ames  B.  Dixon 
tCa$e  No.  92-10-176)  dated  27  January  1993  and  18 
February  1993  are  included  herewith  as  Attachment 
6  and  Attachment  7,  respectively. 

>o  See  Attachments. 

X  See  the  iMttr  dated  IB  Fefaniary  1993  from 
Dixon  to  hit  counsel  Patrick  O'Malley  Included 
herewith  at  Attachment  S. 


defraud  it  of  its  DBS  license.  This  effort  has 
been  undertaken  with  the  full  knowledge  and 
consent  of  the  highest  senior  management 
and  executives  of  Loral  Corporation,  its 
subsidiaries  Loral  Aerospace  Holdings  and 
Space  S>'8temsy Loral.  Cablevision  Systems, 
its  subsidiary  Rainbow  Programming 
Holdings,  and  Continental's  disgraced  and 
former  Chief  Executive  Officer  James  B. 
Dixon. 

Therefore.  Bor  the  reasons  so  briefly 
summarized  in  these  Comments,  Continental 
respectfully  requests  that  the  United  States 
.Department  of  Justice  expand  its 
Investigation  to  include  the  Parties  named 
above  before  the  proposed  Final  Judgment, 
Stipulation,  and  Competitive  Impact 
Statement  it  placed  into  full  force  and  effect 
by  the  United  States  District  Court  for  the 
Southern  District  of  New  York  in  United 
States  V.  Primestar  Partnmt.  ei  al..  Civil 
Action  No.  93-CIV-3913. 

Questions  concerning  these  Comments 
may  be  directed  to  Continental  at  the  address 
and  telephone  numbers  set  forth  in  our 
letterhead. 

Very  truly  yours. 

For  Continental  Satellite  Corporation. 
William  P.  Welty. 
Founder  and  President. 

Mr.  Richard  L.  Rosen.  Esq  , 

Chief,  Ckimmunications  and  Finance  Section. 

U.S.  Department  of  Justice.  Antitrust 

Division.  555  Fourth  Street.  AW.,  Room 

8104,  Washington.  DC  20001 
In  Re:  United  States  of  America  v.  Primestar 

Partners,  at  al.,  Qvil  Action  No.  93-ClV- 

3913. 
Public  Comments  of  Continental  Satellite 

Corporation  Concerning  Proposed  Final 

Judgment,  Stipulation,  and  Competitive 

Impact  Statement. 

To  Mr.  Rosen,  your  Honor  and  all  others: 

I  would  like  first  to  confirm  the  accuracy 
of  the  attached  letter  written  by  Mr.  Welty. 

My  work  with  Continental  Satellite 
Corporation  began  early  1 989.  Basically,  Mr. 
Welty  and  I  have  done  most  of  the  work  for 
our  small  corporation.  We  could  be  called  a 
"mom  and  pop"  company  with  the  vision  to 
spend  hundreds  of  thousands  of  dollars  and 
years  of  effort  in  pursuing  our  DBS  business. 
At  first,  the  large  corf)oraticins  either  lacked 
the  vision  or  wore  simply  not  interested  in 
DBS  at  the  time.  Now  their  attitude  seems  to 
be  "Let's  get  involved,  anyway  we  can." 

I  am  a  very  simple  man  with  a  simple 
background.  I  corns  from  an  industry 
(perishable  meats)  where  you  live  and  die  by 
your  word.  If  you  didn't  perform  on  what  you 
said  you  would  do,  you  would  be  out  of 
business  quickly. 

How  naive  I  was  to  think  other  industries 
would  be  so  self-regulated  for  their  corporate 
survival!  In  my  business  experience  I've  also 
had  "first  hand,  in-your-face  "  looks  at  labor 
unions.  1  worked  through  four  strikes.  I  have 
been  threatened,  harassed,  and  oh-so-much 
more,  beyond  the  scope  of  this  letter.  But  I 
have  now  seen  college  educated  "gangsters- 
in-suits"  who  are  far  more  subtle,  cunning, 
deceptive,  threatening  and  bullying  than  any 
of  the  thugs  I  survived  from  the  unions. 

I'm  not  telling  you  this  to  give  you  a 
"tough-guy"  image  of  myself.  I  have  always 


been  described  as  mora  than  fair  to  anyone 
who  has  had  any  business  or  personal 
dealings  with  me.  But  the  folks  we  are 
dealing  with  are  not  fair — simply  put,  they 
want  it  all. 

My  greatest  hope  is  that  someone, 
somewhere,  still  cares  about  the  things 
America  is  all  about — proper  preparation, 
honest  hard  work,  followed  by  a  moderate  to 
large  amount  of  success. 

I  see  these  things  being  tugged  away  from 
us  by  two  well-oiled,  well-financed, 
corporate  machines  who  are  trying  to  drag  us 
into  the  Court  system.  We  feel  we  re  being 
worn  down  both  financially  and  physically— 
but  never  in  spirit.  We'll  fight  them  as  long 
as  possible  and  then  fight  them  some  more. 

I  only  pray  they  do  not  succeed  in  the  theft 
of  our  DBS  license,  even  though  "a  size 
makes  right"  mentality  seems  to  prevail  in 
many  peoples'  minds.  I  expect  the 
representatives  of  our  United  States 
government  who  are  employed  by  the 
Department  of  Justice  to  rise  above  that 
mentality.  ■ 

I  close  with  the  same  words  I  used  to  say 
to  our  former  CEO  each  time  we  spoke  on  the 
phone: 

Do  the  right  thing 

That's  a  simple  statement,  apparently  very 
hard  for  some  to  follow.  But  please  give  us     ' 
tlie  benefit  of  the  doubt. 

Please  grant  Mr.  Welly's  request  in  his 
Public  Comments  and  direct  Uie  United 
Stales  Department  of  Justice  to  expand  its 
investigation  to  include  Loral  Corporation,  its 
subsidiaries  Space  Systems/Loral  and  Loral 
Aerospace  Holdings,  and  Cablevision 
Systems  and  its  subsidiary  Rainbow 
Programming  Holdings. 
Very  truly  yours. 

For  Continental  Satellite  Corporation. 
James  H.  SchoUard, 
Chief  Executive  Officer. 
Mr  Richard  L.  Rosen,  Esq., 
Chief,  Communications  and  Finance  Section. 
U.S.  Department  of  Justice,  Antitrusi 
Division.  555  Fourth  Street.  NW..  Boom 
8104.  Washington.  DC  20001. 
In  Re:  United  Slates  of  America  v.  Primestar 
Partners,  et  al..  Civil  Action  No.  93-CIV- 
3913. 
Supplement  to  Public  Comments  of 
Continental  Satellite  Corporation 
Concerning  Proposed  Final  Judgment, 
Stipulation,  and  Competitive  Impact 
Statement. 
Dear  Mr.  Rosen:  On  28  July  1993, 
Continental  Satellite  Corporation  filed  Public 
Comments  concerning  the  above-captioned 
proceeding  which  was  recently  brought 
before  the  United  States  District  Court  for  the 
Southern  District  of  New  York  in  United 
States  V.  Primestar  Partners,  et  al..  Civil 
Action  No.  93-aV-3913. 

We  filed  these  Comments  in  order  to  bring 
to  the  attention  of  the  Court  our  allegation* 
that  Loral  Corporation  (hereafter,  "Loral"), 
through  its  subsidiary  Space  Systems/Loral 
(hereafter,  "SS/Loral"),  may  have  become 
involved  in  a  combination  and  conspiracy 
with  Cablevision  Systems  (hereafter, 
"Cablevision").  with  Cablavision's  subsidiary 
Rainbow  Programming  Holdings,  Inc. 
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(hereafter,  "Rainbow"),  and  with 
Continental's  former  Chief  Executive  Officer 
James  B,  Dixon  (collectively  referred  to 
hereafter  as  "the  Parties")  to  restrain  our 
trade  in  the  Part  100  DBS  industry. 

We  also  hoped  to  encourage  the  Court  to 
order  a  ftjll-scale  investigation  into  our 
charges  by  the  United  States  Department  of 
justice  or  by  other  appropriate  state  and 
federal  tew  enforcement  agencies.  On  9 
August  1993  we  received  photocopies  of  the 
proposed  Pinal  Judgment  for  the  Primestar 
Partners,  the  proposed  Final  Judgment  for  the 
Viacom  defendants,  and  the  Agreement  for 
Liberty  Media  Corp.  These  documents  were 
sent  to  us  from  the  Antitrust  Bureau  of  the 
New  York  Attorney  General's  Office. 

Pursuant  to  the  Antitrust  Procedures  and 
Penalties  Act,  we  request  that  this 
Supplement  to  Public  Comments  of 
Continental  Satellite  Corporation  (hereafter, 
the  "Supplement")  be  given  due 
consideration  by  the  Department  of  Justice. 
We  further  request  that  its  contents  be 
published  in  the  Federal  Register  along  with 
our  Public  Comments  of  28  July  1993. 

As  we  noted  in  our  Public  Comments,  in 
the  interest  of  saving  tax  payers'  money,  we 
have  no  objection  if  the  exhibits  to  this 
Supplement  are  omitted  from  publication  in 
the  Federal  Register,  so  long  as  photocopies 
are  made  available  to  authorized  parties  upon 
request. 

Commenla  With  Respect  to  the  Proposed 
Final  Jud^ent 

Continental  believes  that  the  American 
cable  companies  and  other  MSO's  are  now 
starting  to  attempt  business  operations  in  the 
high-powered  Part  100  DBS  in  an  attempt  to 
avoid  being  accountable  to  the  Cable 
Teievisioo  Consumer  Protection  and 
Competition  Act  of  1992  (hereafter,  the  "1992 
Cable  Act"). 

To  put  it  bluntly,  high-powered  Ku-band 
DBS  is  uncharted  broadcast  territory.  It  is 
comparatively  unregulated.  This  relaxed 
regulatory  climate  enjoyed  by  the  Part  100 
DBS  permittees  was  wisely  intended  by  the 
Federal  Communications  Commission  to 
encourage  initial  development  of  the  nascent 
high-powered  DBS  industry  by  the  "Gang  of 
Nine"  Part  100  licensees. 

The  relaxed  regulatory  climate  was  also 
intended  to  encourage  investment  on  the  part 
of  the  American  financial  conmiunity  in  the 
embryonic  Part  100  DBS  industry.  By 
keeping  governmental  "red  tape"  to  a 
minimum,  it  was  thought  that  the  hundreds 
of  millions  of  dollars  needed  by  the  Part  100 
"Gang  of  Nine"  could  be  more  easily  raised. 
Unfortunately  for  the  Part  100  DBS 
permittees,  when  the  Cable  Act  was  passed 
many  MSO's  started  looking  jealously  to 
high-powt^ed  DBS  in  an  attempt  to  avoid  the 
standards  of  competitive  accountability 
called  for  by  the  Cable  Act. 

Rather  than  letting  the  Part  100  DBS 
permittees  use  the  relaxed  regulatory  climate 
as  a  means  to  ease  the  rigors  of  the  funding 
process,  the  cable  companies  appear  to  be 
looking  with  envy  at  the  comparatively 
"greener  grass"  on  the  other  side  of  the 
regulatory  fence.  As  noted  in  the  comments 
that  we  filed  on  28  July  1993  concerning  this 
proceeding,  Cablevision  Systems  is  already 


on  the  prowl.  We  wonder  how  long  it  will 
take  for  the  other  MSO's  to  wake  up  to  the 
potential  of  high-powOTed  DBS. 

According  to  the  Federal  Communications 
Conmiission's  interpretation  of  the  1992 
Cable  Act,  the  purpose  of  the  1992  Cable  Act 
is  to  mandate 

That  where  competition  is  present,  cable 
television  rates  shall  not  be  subject  to 
regulation  by  government  but  shall  be 
regulated  by  the  market.  The  Act  contains  a 
clear  and  explicit  preference  for  competitive 
resolution  of  issues  where  that  is  feasible. i 

While  monopolistic  or  duopohstic 
business  practices  are  endemic  to  terrestrially 
distributed  cable  television,  healthy  and  legal 
competition  is  built  into  the  very  design 
febric  of  the  Part  100  DBS  Industry.  As  we 
noted  recently  in  our  Comments  on  Notice  of 
Proposed  Rule  Making  in  MM  Docket  No.: 
93-25 

*  *  *  Unlike  the  terrestrial  cable 
television  industry,  DBS  is  not  a  duopoly 

*  *  *.  Part  100  DBS  operators  are  exempt 
from  the  business  temptations  that  have 
resulted  in  abuses  by  terrestrial  cable 
operators  and  by  their  host  communities 

•  *  •.  [By  1996  tlhere  will  be  nine  Part  100 
DBS  competitors  active  in  each  conmiunity, 
not  just  two.  The  likelihood  of  duopolistic 
price  manipulations  or  abusive  practices  is 
measurably  reduced  or  even  eliminated  by  a 
competitive  business  environment  consisting 
of  nine  separate  DBS  operaton  allotted  to 
each  city.2 

Continental  urges  the  Court  to  ensure  that 
cable  television  operators,  besides  abiding  by 
the  terms  of  the  proposed  Final  Judgment, 
enjoin  them  from  acquiring  interest  in  any 
Fart  100  DBS  licenses. 

In  order  to  discourage  the  cable  companies 
from  "jumping  ship"  to  the  Part  100  DBS 
industry  (and  thus  avoiding  legal 
accountability  for  a  season  until  the  nascent 
Part  100  DBS  industry  becomes  more 
regulated),  we  urge  the  Court  to  require  that 
all  of  the  Defendants  in  the  instant 
proceeding,  including  Viacom,  Viacom  K- 
Band,  Inc.,  and  Liberty  Media  Corporation, 
be  prohibited  from  owning  or  acquiring  any 
ownership  interest  of  any  kind  in  any  Part 
100  DBS  permittee. 

We  urge  the  Court  to  make  this  prohibition 
stay  in  full  force  and  e9ect  until  the  start  of 
the  eighth  year  after  the  final  "Gang  of  Nine" 
licensee  to  commence  operations  actually 
begin  on-orbit  broadcast  operations,  or  the 
year  2010,  whichever  year  comes  first. 

As  the  Court  will  note  from  our  Public 
Comments  filed  on  28  July  1993,  Continental 
is  already  at  loggerheads  with  one  American 
cable  company — Cablevision  Systems— over 
precisely  this  issue  of  abuse  by  American 


>  Quoted  in  Appendix  A:  Cable  iUte  Regulation 
Executive  Summary,  Page  1,  Section  I,  Paragraph  2. 
Hoes  1-S.  Appendix  A  begini  on  page  338  of  the 
Federal  Communicatiooa  CommUaion's  Report  and 
Order  and  Further  Notice  of  Proposed  Rulemaking. 
MM  Docket  No.  92-266  (Adopted  April  1,  1983  and 
Released  May  3, 1993)  In  RE  Implementation  of 
Sections  of  the  Cable  Television  Constuser 
Protection  and  Competition  Act  of  1992:  Rate 
Regulation. 

>  A  copy  of  our  Commentf  on  Notice  of  Proposed 
Rule  Making  in  MM  Docket  No  :  93-2S  U  Included 
In  this  Supplement  ai  Altachmeot  Three. 


cable  companies.  The  unethical  and 
untrustworthy  conduct  exhibited  by 
Cablevision  is  utterly  egregious  and 
irredeemable. 

Furthermore,  early  on  during  our 
applicable  process  before  the  FCC  we  were 
procedurally  harassed  by  nitpicky  and 
antagonistic  filings  agaioat  us  committed  fay 
TEMPO  Satellite  Corporation,  a  subsidiary  of 
defendant  Teie-communications,  Inc  (TCI).» 
Wo  can  only  guess  what  the  hiture  might 
hold  for  us  and  for  other  smaller  Part  100 
permittees  at  the  hands  of  the  Defendants  in 
the  instant  proceeding  if  the  Court  fails  to 
protect  us  from  the  abusive  business 
practices  hinted  at  by  the  US  Justice 
Department  and  the  Attorneys  General  for  40 
States. 

To  sum  up,  we  urge  the  Court  as  part  of 
the  proposed  Final  Judgment  to  prohibit 
aggregate  ownership  of  more  than  one 
percent  in  any  Part  100  licensee  by  any  of  the 
Defendants  until  the  commencement  of  the 
eighth  year  of  on-orbit  operations  by  the  final 
Part  100  DBS  licensee  to  commence 
broadcasting.  Obviously,  since  TCI  already 
owns  a  DBS  license,  wre  would  not  be  so 
presumptuous  as  to  request  that  the  Court 
require  TQ  to  surrender  its  Part  100  DBS 
license  back  to  the  FCC  as  part  of  the  Final 
Judgment. 4 

Sapplemental  Comments  With  Respect  to 
Previous  Allegations  CooceraiDg  Loral 
Corporation  and  CablerisioB 

Since  the  filing  of  our  initial  Public 
Comments  on  28  July  1993,  more  events  have 
occurred  which  corroborate  our  allegation 
that  the  Parties  have  attempted  to  restrain 
Continental's  trade  and  competition  within 
the  market  for  direct  broadcast  satellite  Kl<- 
Band  program  delivery. 

On  5  August  1993,  we  filed  an  Opposition 
to  Ceblevision's  Request  for  Declaratory 
Ruling.s  In  our  Opposition,  we  noted  that 
Cablevision  has  admitted  that  the  Lease 


'  We  are  happy  to  report  that  these  procedural 
harrassments  appear  to  have  ceaaed— for  the 
moment  at  least  TEMPO  recently  withdrvw  an 
objection  that  It  had  fiied  three  years  ago  ag&uist  an 
Application  for  Launch  Authority  that  we  filed  wirb 
the  FCC  in  August  1990.  We  find  it  amusing  that 
TEMPO'S  withdrawal  of  its  objectioiu  of  our  1990 
Application  was  filed  with  the  FCC  about  the  time 
the  proposed  Final  ludgmeni  was  publiahed.  Was 
this  coincidence?  We  'Jimk  not  We  invite  the 
lustice  Department  to  keep  a  close  eye  on  oui  DBS 
application  (FCC  file  oumbei  DBS-B7-01).  Don  t  be 
surprised  if  over  the  next  two  yean  yea  tee  a  huge 
influx  of  antagonistic  filings  on  the  part  of  .MSO 
companies  against  smaller  Part  100  DBS  permittees 
such  as  Continental. 

*  On  the  other  hand,  we  won't  oppose  such  a 
forced  surrender,  either.  Neither  the  Court,  nor  the 
US  justice  Department,  nor  the  Attorneys  GeDeral 
for  the  various  stale*  that  participated  in  this 
proceeding,  nor  the  I^CC  iMxr  the  other  Part  100  DBS 
applicants  will  hear  an  objection  from  Ccntlnenial 
11  the  Court  elects  to  order  TQ  to  so  siirrender  its 
DBS  construction  permit  beck  to  the  F(X  as  part  of 
the  Final  Judgment  La  United  Statet  ofAmenco  v 
Primestar  Partners,  el  at.  We  couldn't  think  of  a 
better  way  to  ensure  a  safe  and  truly  competitive 
business  environment  (or  the  nascent  Part  lOO  DBS 
industry  than  for  the  Court  to  order  cable 
companies  to  stay  out  of  Part  100  DBS  hcensee 
ownership  until  the  year  2010. 

•  See  Attachment  One  to  this  Suppiemeot. 


80684  Federal  Register  /  Vol.  58.  No.  220  /  Wednesday.  November  17.  1993  /  Notices 


Agreeniflnt  tnd  Manaoamant  Agrooment 
would  have  had  the  amct  of  craating  an 
illegal  transfer  of  control  of  Cootinental't 
DBS  license  away  firom  Continental.  We  also 
noted  that  the  essence  of  fonnar  FCC 
Chainnan  Charles  Ferris'  "Dear  Roy"  latter  of 
23  July  1993  was  an  admission  that  the  Lease 
Agreement  and  the  Management  Agreement 
were  in  foot  intended  to  farce  that  transfer  of 
control.  "Luckily"  for  Cablevision,  former 
Chairman  Ferris  has  admitted  that 
Cablevision  has  "abandoned"  the  illegal 
Lease  Agreement  and  Management 
Agreement 

Instead,  it  now  appears  that  Cablevision  is 
about  to  try  to  force  Continental  to  file  a 
Transfer  of  Control  application  before  the 
FCC  in  order  to  make  Continental  surrender 
its  DBS  license  to  Cablevision.* 

Ex  Paris CoBtact  by  Cablarkiaa  Baferalfaa 
Federal  r 


On  9  August  Continental  received  a  copy 
of  Cablevision "s  1992  Form  10-K  which  had 
been  filed  with  the  Securities  and  Exchange 
Commission  on  23  March  1993.  On  page  109 
of  that  Form  10-K  filing,  former  Federal 
Communications  Commission  Chairman 
Charles  D.  Ferris  is  listed  as  a  member  of  the 
Board  of  Directors  of  Cablevision.'  In  fact. 
Mr.  Ferris  signed  the  Form  10-K  In  his 
official  capacity  as  a  member  of  the  Board  of 
Directors.* 

Since  we  obtained  a  copy  of  Mr.  Ferris' 
now  infamous  and  illegally  filed  "Dear  Roy" 
letter  of  23  July  1993.  a  spirited 
correspondence  has  arisen  between 
Continental's  F<X  counsel  Lawrence 
Bernstein  and  former  Chairman  Ferris.* 
Nowhere  in  any  of  his  correspondence  to 
Continental,  and  nowhere  In  any  of  his 
filings  before  the  FCC  with  respect  to 
Continental's  DBS  construction  permit  did 
Mr.  Ferris  inform  the  FCC  that  he  is  a 
'     member  of  the  board  of  directors  of 
Cablevision. 

Instead,  Mr.  Ferris  filed  his  behind  the 
scenes  requests  relying  on  his  position  as 
FCC  counsel  to  Cablevision's  subsidiary 
Rainbow.  Mr.  Ferris'  more  significant 
relationship  to  Cablevision  is  not  his 
employment  as  FCC  counsel  but  rather  his 
vested  interest  as  a  board  member  of 
Cablevision.  Accordingly,  Mr.  Ferris'  filings 
represent  unauthorized  and  prohibited  ex 
parte  contacts  with  the  Commission. 

Purchaaa  Inquiry  oo  Behalf  of  Loral 

On  12  August  1993  Continental's  Chief 
Executive  Officer  James  H.  SchoUard  and  I 
visited  Intraspwce  Corporation,  the  vendor  of 
our  DBS  sparecrafl.  On  20  July  1993  our 
previous  DBS  spacecraft  construction 
contract  with  SS/Loral  ha^  expired.  On  19 
July  1993  we  had  awarded  a  construction 
.'^'i.cqp^ct  to  Intraspace  as  a  replacement  to  the 
coShKt  with  SS/Loral.  The  replacement 
contract  was  intended  to  go  into  effisct 


concomitantly  with  th«  20  July  1993 
expiration  data  of  our  previous  contract  %vith 
SS/Loral.io 

We  were  visiting  Intnspaca  in  ordar  to 
confirm  certain  busineas  plans  and  decisiona 
regarding  the  new  contract.  While  we  were 
at  lunch  with  Robert  D'Ausillo.  Chief 
Executive  Officer  of  Intraspace.  Mr.  D'AusUio 
received  a  phone  call  from  Mr.  Lonnia 
Kennedy,  a  low-to-mid  level  executive  with 
one  of  Loral  Corporationi  offices  in  Texas. 

Not  knowing  the  reaaon  for  Mr.  Kennedy's 
call,  Mr.  D'Ausilio  innocently  returned  the 
call  upon  his  return  firom  our  lunch 
appointment  writh  him.  Mr.  Jamea  Melloa, 
Intraspace 's  Director  of  Marketing.  Mr. 
Schollard.  and  I  listened  in  on  the  telephone 
conversation  v^a  speakerphone  In  the 
telephone  conversation,  Mr  Kennedy 
inquired  as  to  whether  or  not  Mr.  D'Ausilio 
would  be  willing  to  sell  Intraspace  to  Loral. 
He  repeatedly  stated  that  Loral  "has  lots  and 
lots  of  money"  to  spend  and  that  there  was 
a  strong  interest  in  Loral  purchasing 
IntraspMce. 

Our  corporate  counsel  recommended  we 
inform  the  Justice  Department  of  this 
conversation.  We  believe  that  if  Loral  were  to 
successfully  acquire  Intraspace.  Loral  would 
be  in  a  position  to  default  on  Continental's 
contract  with  Intraspace,  thus  forcing 
Continental  into  default  before  the  FOC  with 
respect  to  its  DBS  due  diligence  showing 
Naturally,  Loral  would  then  be  in  a  position 
to  "save  the  day"  for  Continental  by  forcing 
us  to  sign  up  again  with  Loral  at  twice  the 
price  of  our  contract  with  Intraspace.  We 
believe  Loral's  surreptitious  call  to  their 
direct  DBS  satellite  construction  competition 
demonstrates  predatory  intent  and  is  a 
deliberate  attempt  to  interfere  %rith 
Continental's  DBS  business. 

Summary  and  rnnr l^ififtns 

To  sum  up,  we  urge  the  Court  as  part  of 
the  proposed  Final  Judgment  to  prohibit 
aggregate  ownership  of  more  than  one 
percent  in  any  Part  100  licensee  by  any  of  the 
Defendants  until  the  commencement  of  the 
eighth  year  of  on-orbit  operations  by  the  final 
Part  100  DBS  licensee  to  commence 
broadcasting.  This  prohibition  will  guard  the 
nascent  Part  100  DBS  operators  from  heavy- 
handed  takeover  attempts  by  cable  or  other 
MSO's. 

We  again  reiterate  our  call  for  a  full  scale 
criminal  investigation  of  Loral's  and 
Cablevision's  deliberate  and  concerted  effort    ■ 
to  defraud  Continental — and  possibly  other 
Part  100  DBS  operators— of  its  DBS  license. 

Questions  concerning  these  Comments 
may  be  directed  to  ContinenUl  at  the  address 
and  telephone  numbers  set  forth  in  our 
letterhead. 


Very  truly  yours. 


•  See  page  one  of  Attachment  Three  of  our  Public 
CommanU  filed  on  28  July  1993. 

'  See  Attachment  Two  to  this  SupplameoL 

■  Sea  the  yallow  highlighted  poitioo  oo  p^e  2. 
lines  26  and  27  of  Attachmeat  Twa 

•Copies  of  theM  letters  are  included  in  this 
Si'.pplMnent  u  part  axhibltt  to  our  OppocitioD.  See 
Attacbmoot  One. 


■■>A  copy  of  this  replacemeat  cootract  %nth 
Intraspace  was  filed  with  the  FCC  on  21  July  1993. 
As  amended  due  diii(|flac«  (howing  and  prograas 
report  accompanied  the  filing  of  tlie  coDbect.  A 
copy  of  thU  filing  Is  avaiUbia  for  inspection  in 
Continental'i  public  acceai  file  number  DBS-«7-01 
at  the  offices  of  the  Federal  Communicatioo* 
Commiasioa,  1919  M  Street.  NW.,  Washingtoo,  DC 
20554. 


For  Continental  Satellite  Corporation. 
William  P.  Welty, 
Founder  and  President. 

WPW/pw 

cc:  Lawrence  Bernstein,  FCC 

communications  counsel:  Office  of 
Attorney  General  for  State  of  New  York; 
Office  of  Attorney  General  for  State  of 
California;  Continental's  FOC  Public  File 
DBS-e7-01 

Joint  Commenta  of  the  Conunoo 
Carriers 

Lawrence  R.  Sidman, 

Vemer,  Liipfert,  Bemhard,  McPhei-son  and 
Hand,  Chartered 

Suite  700.  901  15th  Street.  NW.,  Washington. 
DC  20005.  (202)  371SOOO.  Counsel  for 
Amehtech  Corporation. 
Martin  T.  McCue, 

.900  19th  .Street.  NW.,  Suite  BOO.  Washington. 
DC  20006.  (202)  835-3114.  Counsel  for  the 
United  States  Telephone  Association. 
Michael  K.  Kellogg, 
Kellogg,  Huber  ft  Hansen, 
1301  K  Street  NW..  East  Tower.  Washington, 
DC  20005.  (202)371-2770,  Counsel  for  Bell 
Atlantic  Corporation.  BellSouth  Corporation, 
NYNEX  Corporation,  Pacific  Telesis  Group, 
Southwestern  Bell  Corporation,  and  US  West. 
Inc 

Ward  W.  Wueste. 

C  Daniel  Ward, 

Richard  McKenna, 

600  Hidden  Fidge.  HQE03J36.  Irving.  TX 

75015-2092.  (214)  718-6363.  Counsel  for  GTE 

Service  Ck)rporation. 
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The  proposed  consent  decree  ic  this 
case  is  marred  by  an  important,  but 
easily  remedied,  flaw.  As  currently 
drafted,  the  decree  exchidee  common 
carriers  {i.e.,  telephone  companies), 
their  aHiliates  and  subsidiaries,  and 
their  video  dialtone  customers  from  cne 
of  its  most  critical  program  access 
provisions.  Neither  the  decree  itself  nor 
the  Department's  Competitive  Impact 
Statement  offers  any  explanation  for  this 
exclusion.  Nor  could  any  reasonable 
justification  be  oSiared.  The  exclusion  is 
anticompetitive  on  its  face,  inconsistent 
with  the  remaining  provisions  of  the 
decree,  and  contrary  to  the  public 
interest  determination  of  Congress  in 
enacting  the  1992  Cable  Act, 

Access  to  a  wide  variety  of 
programming  is  essential  to  any  viable 
competitor  of  the  cable  industry.  The 
cable  industry  has  sought  to  perpetuate 
its  market  poww  by  locking  up 
programs  (either  by  buying  the 
programmers  or  signing  exclusive 
contracts  with  them)  and  then  denying 
those  programs  to  potential  competitors. 
The  whole  point  of  this  suit  was  to 
break  that  stranglehold  and  guarantee 
open  access  to  cable  programming  fc-r 
all.  By  settling  for  a  remedy  that  denies 
common  carriers — who  are  widely 
acknowledged  as  potent  potenbal 
competitors  of  the  cable  industry — equal 
access  to  the  roost  desirable 
programming  covered  by  the  decree,  the 
proposed  decree  would  put  those 
carriers  at  a  serious  competitive 
disadvantage.  Instead  of  prying  open  the 
cable  industry  to  ensure  competition  for 
the  benefit  of  the  public,  the  proposed 
decree  would  permit  the  cable  industry 
to  manage  competition  for  its  own 
benefit. 

Beyond  this,  the  proposed  consent 
decree  must  be  measured  against  the 
declared  public  policy  of  the  United 
States  contained  in  the  1992  Cable  Act. 
The  1992  Cable  Act  confers  broad  rights 
of  access  to  programming  at 
nondiscriminatory  prices,  terms  and 
conditions  to  all  cable  competitors,  on 
a  technology  neutral  basis,  and  prohibits 
exclusive  cable  programming  contracts 
imless  they  are  proven  to  be  in  the 
public  interest.  By  contrast,  the 
proposed  consent  decree  excludes 
common  carriers  and  their  video 
dialtone  customers  from  access  to  the 
most  desirable  programming  covered  by 
the  decree.  Such  a  result  is  cmitrary  to 


the  public  interest  as  determined  by 
Congress. 

Accordingly,  Ameritech,  Bell  Atlaotic 
Corporation.  BellSouth  Corporation, 
GTE  Service  Corporation.  NYNEX 
Corporation.  Pacific  Telesia  Gfoup. 
Southwestern  Bell  Corporation,  U  S 
WEST,  Inc.,  and  the  United  States 
Telephone  Association  ("USTA")  i  ask 
the  Department  of  Justice  to  modify  the 
proposed  consmit  decree  to  ensure  that 
common  carriers  and  their  video 
transport  customers  receive  the  full 
program  access  protections  afl^orded  to 
other  competitors  of  the  cable  industry. 

Statement  of  Facts 

A.  The  Current  Video  Distiibutica 
Marketplace 

The  distribution  of  multichannel 
video  programming  today  is  dominated 
by  the  cable  industry.  Cable  systems  are 
accessible  to  96  percent  of  television 
households  and  over  SO  percent  of  those 
households  subscribe.  Annual  cable 
revenues  now  exceed  $21  billion,  and 
the  industry  is  increasingly  dominated 
by  large  entities  called  Multiple  Systems 
Operators  (MSOs).*  Most  significantly, 
in  all  but  a  handful  of  communities, 
there  is  only  one  cable  provider.  See 
Complaint  \  36.  Moreover,  the  largest 
MSOs  have  entrenched  their  position  by 
vertically  integrating  Into  cable 
programming  (either  through  purdiaMa 
or  exclusive  contracts)  and  then  denying 
access  to  that  programming  to  potential 
competitors.' 

B  The  Provision  of  Video  Prograatmitig 
by  Common  Carriers 

Under  the  1984  Cable  Act,  common 
carriers  ore  permitted  to  provide  video 
programming  outside  their  telephone 
service  areas  and  in  certain  rura!  areas  « 
In  addition,  under  r«>cent  FCC 
regulations,  telephone  companies  may, 
within  their  service  areas,  provide 
"video  dialtone"  services,  which  allow 
customers  to  access  a  wide  variety  of 
video  programs  over  the  telephone 


>  USTA  U  tfa«  principal  trftda  wtocisbOD  cf  tba 
local  teJephona  luduatrjr,  w;tb  about  1,100  namban 
who  togethar  provide  neatly  all  of  tha  naban'a 
teiophnna  lines.  The  individual  companiat  provide 
local  telephone  Mrvica,  as  well  at  a  variety  ol  elb» 
cumiDonications  and  information  tervicaa, 
throughout  most  ol  the  Untied  Sutee. 

>  Ttte  five  lar^eat  MSOe.  all  of  wbom  are 
defendanti  hflre,  serve  over  SO  peroeDt  of  aU  cable 
»ub»cnt>er«.  See  Complaint  1 37. 

>  House  Committoe  oo  tnurgy  and  CoauBarca. 
K.R.  Rep.  No.  102-«2a,  102iid  Cong.  2d  SaM..  42- 
43  (]une  2S.  1992),  In  re  Imphmentation  ofSucUetu 
it  and  i  3  of  On  Connimer  Protection  and 
CompeUtion  Act  of  1983.  •  F.CX:.  Red  210,  aiS 
(1992). 

<See47U.S.CS33(bK3). 
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network.'  Under  the  video  dialtone 
regulation!,  telephone  companies 
provide  the  transport  and  the . 
programming  is  packaged  by  any 
number  of  third  parlies  (generally 
referred  to  as  "customer/programmers" 
of  the  video  dialtone  network).  If  the 
video  dialtone  networks  are  to  succeed, 
however,  those  cxutomer/programmers 
must  have  access  to  quality  video 
programming.  Without  such  access,  the 
video  dialtone  networks  will  lose  their 
customers,  and  the  benefits  sought  by 
the  FOC— "creating  opportunities  to 
develop  an  advanrod 
telecommunications  infrastructure, 
increasing  competition  in  the  video 
marketplace,  and  enhancing  the 
diversity  of  video  services  to  the 
American  public"" — will  not  be 
realized.' 

Common  carriers  are  widely  viewed 
as  potent  potential  competitors  of  the 
cable  industry,  even  in  their  role  as 
transporters  of  third-party  programming. 
Moreover,  they  may  soon  be  allowed  to 
provide  video  programming  directly  to 
subscribers  within  their  service  areas. 
All  the  expert  federal  agencies  that  have 
examined  the  issue  have  determined 
that  the  prohibition  should  be  removed, 
and  Congress  is  currently  considering 
legislation  to  do  so.«  The  ban  is  also 
facing  a  challenge  in  federal  court  in 
Virginia,  where  the  Chesapeake  and 
Potomac  Telephone  Company  of 
Virginia  (CAP),  and  its  affiliate.  Bell 
Atlantic  Video  Services  Company 


*ln  re  Telephone  Company/Cable  Television 
Cross-Ownenhip  Hulet.  7  FCC.  Red  5781  (1992). 
BacauM  tha  telophooH  network  U  inleractivv, 
teiephoM  companies  have  the  capability  to  offer 
"video  on  demand."  i.e..  the  abiJity  of  a  customer 
lo  diai-up  and  view  any  television  show  or  movie 
stored  in  aa  accessible  database. 

•/d  atS7S3. 

'  Although  telephone  company  video  dialtone  is 
a  relatively  new  service,  the  FCC  has  already 
aulhoriied  two  carriers  to  begin  providing  it.  A 
number  of  additional  spplicalions  are  pendins  at 
the  FCC.  ' 

•  As  the  FCC  recanliy  explained,  the  ban  wai 
enacted  a<  a  time  when  cable  was  a  "fledgling 
industry  unable  to  compete";  today,  by  contrast, 
cable  holds  the  "leading  position  in  the  delivery 
and  provision  of  video  progrwnming  to  the 
Amftrican  public  "  7  FCC.  Red  at  584«.  The 
Commission  concluded  that  repeal  of  the  ban 
would  "iacreaslel  comp«»htion  in  the  video 
marketplace.  sj)vir|l  the  investment  necessary  to 
deploy  an  advanced  infrastructure,  and  increasle] 
the  diversity  of  »«rvi.je»  made  available  to  the 
public."  Id.  at  5647.  The  two  other  federal  agencies 
with  primary  resronsibility  for  ovwseeing  the 
tBlecommunicalions  Ind'istry.  the  National 
TelecommiiBicatjons  and  Information 
Administration  (NTIA)  of  the  Department  of 
Commerce  and  the  Dnpartment  of  lustlce.  have 
likewise  urgwl  entry  of  the  telephone  companies 
into  the  cable  market.  S«e  Comments  of  hfHA  at  3. 
Telephone  Companv-Cable  Television  Cross- 
Ownership  Bulei.  CC  Dkt.  No.  87-266  (FCC  Feb. 
3.  1992);  Reply  Commanu  of  tha  United  Stales 
Department  of  Justice  at  44.  CC  Dkt  No.  S7-266 
(FCC  Mar.  13. 1992). 


(BVS).  have  challenged  the 
constitutionality  of  Uie  ban  under  the 
First  Amendment.* 

C.  The  1992  Cable  Act  and  the  Proposed 
Consent  Decree 

In  the  1902  Cable  Act.  Congress 
expressly  guaranteed  access  to  cable 
programming  for  new  and  existing 
competitors  to  cable.»o  The  FCC  has 
issued  detailed  regulations 
implementing  these  program  access 
provisions. »»  Current  federal  protections 
extend  to  all  actual  and  potential 
competitors  of  the  cable  industry, 
including  telephone  companies,  their 
video  programming  affiliates,  and  the 
third-party  customer/programmers  of 
their  video  dialtone  networks. 

In  many  respects,  the  proposed 
consent  clecree  complements  the 
regulatory  regime  established  by  the 
1992  Cable  Act.  Most  of  its  program 
access  provisions  apply  to  "any 
provider  of  multichannel  subscription 
television."  See,  e.g..  Proposed  Decree  at 
IV(A)  (emphasis  added)  (prohibiting 
defendants  from  enforcing  or  carrying 
out  any  provision  of  the  Partnership 
agreement  that  "affects  the  availability, 
price,  terms  or  conditions  of  provision, 
sale,  or  licensure  of  programming  to  any 
provider  of  multichannel  subscription 
television");  id.  at  IV(B)  (emphasis 
added)  (prohibiting  defendants  from 
retaliating  or  threatening  to  retaliate 
against  a  person  that  "provides,  sells,  or 
licenses  programming  to  or  invests  In 
•  •  *  any  provider  of  multichannel 
subscription  television");  id.  at  IV(C)(l) 
(emphasis  added)  (prohibiting 
defendants  from  entering  into  any 
agreement  or  understanding  with  any 
programming  service  "with  respect  to 
the  terms  or  conditions  on  which  (that) 
service  will  sell,  provide  or  license,  or 
refuse  to  sell,  provide  or  license, 
programming  to  any  provider  of 
multichannel  subscription  television"); 
id.  at  IV(C)(2)  (emphasis  added) 
(prohibiting  defendants  from  entering 
into  any  agreement  or  understanding 
with  any  cable  system  "to  purchase, 
procure,  or  license  programming, 
vvhereby  such  purchase,  procurement  or 
license  is  subject  to  any  condition  that 
prohibits  the  purchase  or  directly  affects 
the  availability,  price,  terms,  or 


•  C*P  Telephone  Company  of  Virginia  v.  United 
States.  No  92-1751-A  (E.D.  Va.  1992).  Motions  for 
lummary  judgment  are  pending  before  the  court, 
and  a  decision  is  expected  shortly. 

>•  The  Cable  Televi lion  Consumer  Protection  and 
CompefiUon  Act  of  1992.  Pub.  L  No.  102-385. 106 
Slat.  1460  (Oct.  $.  1992).  codified  at  *7  U.S.C  521, 

"  fn  re  Implementation  of  Sections  12  and  19  of 
the  Cable  Television  Consumer  Protection  and 
Compeiition  Act  of  1992.  t  FCC  Red  3359.  3362- 
3363.  3404.  3412  (1993)  (hereinafter  Program 
Access  Regulations]. 


conditions  of,  the  purchase, 
procurement  or  licensing  of  that 
programming  by  any  other  provider  of 
multichannel  subscription  television"). 

"Multichannel  subscription 
television"  is  defined  in  the  decree  as  "a 
service  providing  multiple  channels  of 
video  programming  to  consumers  by 
any  of  various  methods,  and  for  which 
a  periodic  subscription  fees  is  charged." 
Proposed  Decree  at  U(C)  (emphasis 
added).  No  invidious  distinctions  are 
drawn  on  tha  basis  of  the  identity  of  the 
provider  or  the  technology  used  for 
distribution.  Thus,  video  dialtone 
customer/programmers — which  provide 
multiple  channels  of  video 
programming  to  consumers  over 
common  carrier  video  dialtone 
networks — clearly  fell  within  the 
definition.  Common  carriers  themselves 
also  fall  within  the  definition  to  the 
extent  that  they  provide  multiple 
channels  of  video  programming  to  their 
customers. 

In  short,  four  of  the  program  access 
provisions  of  the  decree  expressly  apply 
to  any  provider  or  multichannel 
subscription  television,  including 
common  carriers  and  their  video 
dialtone  customere.  Inexplicably, 
however,  the  fifth  and  most  important 
such  provision,  does  not. 

Section  IV(C)(3)  purports  to  prevent 
the  defendants  from  entering  into  or 
renewing  any  exclusive  distribution 
agreements  or  contracts  with  any 
national  video  programming  service 
listed  in  Exhibit  A  of  the  decree  or  with 
any  existing  or  new  regional  sports 
service.  This  is  an  absolutely  critical 
provision.  Exhibit  A  lists  sixty-one 
national  video  programming  services, 
including  American  Movie  Classics, 
Black  Entertainment  Network,  Cuiemax. 
The  Discover>-  Channel,  The  Disney 
Channel,  Home  Box  Office  (HBO), 
Music  Television  (MTV).  Nickelodeon, 
and  Turner  Network  Television  (TNT). 
Exhibit  A  also  lists  thirty-three  regional 
Sports  services,  including  Home  Team 
sports,  and  numerous  regional  affiliates 
of  Prime  Sports  Network  and  Sports 
Channel. 

These  are  the  crown  jewels  of  cable 
television.  Access  to  these  programs  is 
essential  to  the  success  of  a  cable 
competitor.  Yet  these  programs  are 
denied  to  common  carriers  and  their 
video  dialtone  customer/programmers. 
Section  IV(C)(3)(a)  only  precludes  the 
defendants  from  entering  into 
"exclusivity  provisions  •  •  •  that 
restrict  or  limit  the  rights  of  such 
programming  service  to  deal  with  any    ■ 
direct-to-home  satellite  service. 
Muhichannel  Multipoint  Distribution 
Service,  Satellite  Master  Antenna 
Television  Service  (SMATV).  or  cable 
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ojwrato*,"  Common  carriers,  which  do 
not  nt  into  any  of  the  other  categories. 
ars  then  expressly  excluded  from  the 
defiii'tiin  of  "cable  operator."        ' 

For  the  purposes  of  this  decree,  a  cable 
operetor  HsaiJ  not  include  ■  ocmunon  carrier, 
siibject  iii|whole  cr  in  p<art  to  Title  n  of  the 
CoiEmuiUations  Act  of  1634  (47  U.S.Q  201- 
204),  as  it  beads  on  the  date  of  entry  of  this 
decree,  qrian  affiliate  owned  by.  operated  by, 
or  under  iQcmmoc  control  with  the  common 
carrier  that  provides  video  pn3gramTn!ng  to 
subjcnb^rs  In  its  teirtphone  service  ar«a, 
except  tci  the  extent  that,  on  the  date  of  entry 
of  this  deicrve,  such  carrier  provides 
teiephon^  exchange  aervica  in  a  rural  area 
and  is  authorized  by  the  Federal 
Comrounjiuttions  Commissioo  to  provide 
videc  prdgnunming  to  subscriberx  in  such 
rural  areq. 

Proposed  Consent  Decree  at  IV(C)(3)(c). 
Section  rV'lC)(3)  also  excludes  the 
custoiner/progranuners  of  video 
dialtonel  networks.  The  decree  deRnes  a 
"cable  operator"  as  an  entity  that  must 

Erovide  a  programming  service  and 
ave  a  significant  ownership  interest  in 
the  cabl0  fedlity.  Proposed  Consent 
Decree  at  IV(C)(3)(c).  A  third  party 
customer/programmer  does  not  have 
any  ownership  interest  in  the  local 
telephone  company's  network  or 
transmission  facilities. 

It  would  have  been  easier,  and  more 
natural  in  light  of  the  rest  of  the  decree, 
to  draft  Section  IV(C)(3)  to  preclude  the 
defendants  from  entering  into 
"exclusivity  provisions  •  •  •  that 
restrict  or  limit  the  rights  of  such 
prtigrammlng  service  to  deal  with  (any 
provider  of  multichannel  subscription 
televisionl."  That  is  how  the  other 
decree  provisions  read.  And  that  it  what 
the  Competitive  Impact  Statement 
claims  the  decree  accomplishes.  Why 
the  decree  suddenly  imposes  limitations 
on  the  riMJst  important  of  its  program 
access  provision — limitations  that 
appear  to  exclude  only  common  carriers 
and  theif  video  dialtone  customer/ 
programmers — is  both  imexplained  and 
inexplicable. 

AAQUMENT 

The  PropMcd  Consent  Decree  Should 
Be  Modified  so  That  Its  Program  Accttas 
Protectiona  Extend  to  ail  Potential 
Competitors  of  the  Cable  Industry, 
lociudingjConunon  Carrien  and  Their 
Video  Duftone  Ciut<Mner  Programmers 

It  is  w4U  established  that  a  properly 
fashioned  antitrust  remedy  must 
"effectively  pry  open  to  competition  a 
market  that  has  been  closed  by 
defendants'  illegal  restraints." 
International  Salt  Ck>.  v.  United  States, 
332  US  392,  401  (1947).  The  remedy 
"should  operate  as  an  effective  deterrent 
to  a  repetition  of  the  unlawful  conduct": 


it  should  "suppress  the  unlawfol 
practices  and  *  •  •  take  such 
rea9onrib}8  meesures  aa  would  preclude 
their  revival."  United  States  r.  Cieicent 
Amusemfnt  Co..  323  U.S.  173. 186. 188 
(1944).  Thus.  "Uihe  remedy  in  an 
antitrust  action — whether  imposed  by  a 
court  or  agreed  upon  between  the 
parties— is  measured  both  by  how  well 
it  hahs  the  objectionable  practices  and 
by  its  prospects  for  minimiziog  the 
lixelihood  that  such  practices  will  occur 
in  the  future  "  United  States  ▼.  ATS'T, 
552  F,  Supp.  131, 165  PD.C.  1982).  See 
also  United  States  v.  United  Shoe 
Machinery  Corp ,  391  U.S.  244,  251 
(1968);  United  States  v.  Grinnell  Corp.. 
384  U.S.  563.  577  (1966);  Schine  Chain 
Theatres,  Inc.  v.  United  States.  334  U.S. 
110. 128-129  (1948). 

rhe  proposed  consent  decree  fails  this 
test.  It  is  anticompetitive  on  its  face  in 
that  it  leaves  the  defendants  free  to 
abuse  their  market  power  to  impede 
entry  by  common  carriers  and  their 
video  dialtone  customer/programmers. 
Insofar  as  it  exdudes  common  carriers 
from  its  most  important  protections,  the 
decree  is  also  contrary  to  the  stated 
purpose  of  the  United  States  in 
proposing  this  consent  decree  and  to  the 
public  interest  determination  of 
Congress  in  enacting  the  1992  Cable 
Act. 

A.  The  Proposed  Consent  Decree  is 
Anticompetitive  Insofar  as  It  Places 
Common  Carriers  and  Their  Video 
Transport  Customers  at  a  Compedtive 
Disadvontage  in  Access  to  Video 
Programming 

The  development  of  a  vi^le 
com{>etitor  to  the  current  monopoly 
power  of  the  cable  industry  no  longer 
depends  on  technology— today,  there 
are  technological  aJtematives  to  cable. 
Competition  depends  on  programming. 
As  the  Complaint  in  this  case 
acknowledges  (at  1 41).  a  viable 
competitor  to  the  cable  industry  roust  be 
able  to  obtain  "a  sufScient  qi-ar.Lty  of 
popular  programming,  such  as  that 
currently  provided  to  cable 
subscnbers,"  if  it  is  ever  to  ge!  its  foot 
(or  wire,  or  satellite  dish)  in  the  door. 

Recognizing  this  fact,  the  cabie 
industry  has  used  its  power  over  the 
distribution  of  progmmmlng  to  lack  up 
access  to  progiaj^ming  through  a  series 
of  buyouts  and  exclusive  contrsds.  The 
instant  lawsuit  was  brought  to  obtain 
broad  equitable  reUef,  including  an 
order  that  the  defendant  cable 
companies  provide  prt^ram  access  on 
reasonable  terms  to  any  provider  of 


multichannel  subarription  television. 
Complaint  at  Prayer  for  ReUef  t1 2-3.»> 

The  proposed  consent  decree  falls 
short  of  that  ^oal;  uideed,  the  decre   as 
written  will  affirmatively  undermine  it 
Common  carriers  and  their  video 
dialtone  customer/programmers  are 
potent  potential  competitors  of  the  cable 
industry.  Yet  Section  IV(CK3).  by  its 
express  terms,  allows  the  cable 
defendants  to  enter  into  exchiaive 
distribution  agreements  denying  to 
common  carriers  and  their  video 
dialtone  customer/programmers  iccess 
to  the  most  desirable  and  popular 
programming  in  the  country— <ha  very 
shows  that  are  critical  to  viable 
competition.  That  result  cannot  be 
reconciled  with  the  mandate  of  the 
antitrust  laws  to  knock  down  such 
anticomjjetitive  barriers  to  entry.  Fortf 
Motor  Co.  V.  United  States.  405  US. 
562,  578  (1972);  United  States  v. 
American  Cyanamid  Co..  556  F.  Supp, 
361,  364  (1983);  United  States^.  AT^T. 
552  F  Supp.  at  150  n.eO;  United  States 
V.  Carter  Products  Inc.,  211  F.  Supp. 
144, 146  (S.D.N.  Y.  1962).  Nor  can  it  be 
reconciled  with  the  requirement  that  an 
antitrust  decree,  not  merely  protect  a 
few  potential  competitors,  but 
"effectively  pry  open  to  competition  a 
market  that  has  been  doaed  by 
defendants'  illegal  restraints." 
International  Salt  Co.  r.  United  States, 
332  U.S.  392,  401  (1947)  (emphasis 
added). 

The  proper  purpose  of  an  access 
provision  in  an  antitrust  decree  is  to 
make  such  access  available  "upon  such 
just  and  reasonable  terms  *  *  '  as  will 
•  •  •  place  every  such  [competitor] 
upon  as  nearly  as  equal  [a]  plane  as  may 
be."  United  States  v.  ATs-T,  524  F. 
Supp.  1336, 1353  (D.D.C  1981) 
iemphasis  adde^J).  See  also  United 
States  V.  Terminal  R.R.  Association.  224 
U.S.  383.  411  {!912).n  Tilis  decree,  by 


"  Altbott^rfc  tfaa  spaciSc  'ostaocei  ott  whidi  te 
complaint  (oaued  coacvneii  th«  sftr.rii  of  oaU* 
provjdors  to  thwart  iw^|tng  aDBipat«tlno  (rem 
diraa  broadcMt  saieilii*  {DOS)  provittan.  it  is  class 
tna  the  prayer  far  ttiitl  m>d  ^«  Conpiititi** 
brip«ct  Stat>Taeat  fhat  the  frrmmmwit  !nt«KM  to 
prsvaot  csl>>«  pnMAtrt  imm  ikwTtaf  |imi>sss 
•cress  to  an;  potaoti&l  coaipslikiM.  See  Psrt  B, 
infra. 

»  AcceM  provltioiji  tr^  ioani  in  Kutotroat 
ii,ntitni«t  cV.rp«.  Ir.ta.-ic!'W,  >hey  providii  acxess  to 
all  of  the  de'andaof's  ccn'pell^an,  not  fuM  aooM 
subset  pseisifed  by  tfia  defcntlant  ftae.  t^j.,  Ibuterf 
Stole*  V  doxo  Croupg,  Ltd.,  410  U.S.  C  6&-«4 
(1973);  Oanatde  Nctdral  Gat  Cctp.  v.  S(  Prtto 
Natural  Gat  Co.,  Me  t'.S  IXS.  138, 141  (iser): 
IntBmational  Boxing  Chib  of  New  York  inc.  r. 
United  Statm,  SSS  U.S.  242,  361  (1<»3):  Nonhtrm 
Pacifk  Railway  Co.  w.  UttUed  Stalm.  3Si  US.  l,*- 
S  (19SS);  L'nitMf  StatM  v.  BoniM  CoaipoBy,  347 
U.S.  S14,  SIB  (19S4):  Btmmktoitt^actiuint  Go.  t. 
UnH^d  Statm.  MS  U.S.  444, 447  (1993);  UtMtd 
Stolasv.  United  Statm  Grpnm  Co.,  340  U.S.  7%, 
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contrast,  singles  out  one  subset  of 
potential  competition — those, 
apparently,  that  the  cable  industry  fears 
the  most— and  subjects  them  to 
discriminatory  treatment.  Indeed,  the 
decree  gives  the  cable  industry  a  virtual 
license  to  use  program  access 
restrictions  to  block  entry  by  common 
carriers  and  their  video  dialtone 
customer/programmers. 

It  is  no  answer  to  say  that  common 
carriers  and  their  video  dialtone 
customer/programmers  are  free  to  bring 
their  own  suit  As  an  initial  matter,  this 
is  their  suit,  in  the  sense  that  an 
antitrust  action  by  the  United  States  is 
supposed  to  be  brought  on  behalf  of 
those  customers  and  businesses  harmed 
by  the  anticompetitive  practices  of  the 
defendants;  and  in  negotiating  the 
provisions  of  a  consent  decree,  the 
United  States  is  expected  to  represent 
the  interest  of  the  public  in  full  and 
open  competition.  See  15  U.S.C.  16(e). 
See  also  Cascade  Natural  Gas  Corp.  v. 
El  Paso  Natural  Gas  Co..  386  U.S.  at 
135;  United  States  v.  Borden  Company, 
347  U.S.  at  518;  United  States  v.  CIBA 
Corporation.  50  F.R.D.  507,  513 
(S.D.N.  Y.  1970). 

Second,  a  separate  suit  would  take 
years  to  prosecute  and.  in  the  meantime 
the  consent  decree  would  place 
common  carriers  and  their  video 
dialtone  customer/programmers  at  such 
a  clear  competitive  disadvantage  to  the 
cable  defendents  and  other  cable 
competitors  that  it  would  create  a  strong 
disincentive  for  entry  into  the  cable 
market.  An  important  source  of 
competition  to  the  cable  industry  would 
thereby  be  weakened  and  potentially 
eliminated.  Video  customers  generally 
would  be  the  losers,  because  Uie  lack  of 
competition  would  force  them  to  pay 
hidier  prices  and  enjoy  fewer  choices. 
Finally,  there  is  a  significant  danger 
that  the  cable  industry  would  be  able  to 
use  this  consent  decree  as  a  shield  in 
any  judicial  or  regulatory  proceedings 
designed  to  open  access  to  programming 
to  common  carriers  and  their  video 
dialtone  customer/programmers.  A 
finding  by  the  Court  that  the  decree  is 
in  the  public  interest,  combined  with 
the  implied  conclusion  of  the 
Department  of  Justice  that  the  exclusion 
of  common  carriers  and  their  video 
dialtone  customer/providers  from  the 
benefits  of  open  access  to  programming 

94  (1950):  United  Statatr.  Crescent  Amuiement 
Co..  323  US.  at  186;  Hecht ».  Pm-FoofbaJI.  Inc..  570 
F.2d  962.  992  (D.C.  Cii.  1977);  Columbia 
Broadcasting  Syttem,  Inc.  w.  ASCAP,  562  F.  2d  130 
139.  n.  25  (2d  Or.  1977);  K-9t,  Inc.  r.  Gershwin 
Publishing  Corporation.  372  F.2d  1.  2  (9th  Cir. 
1967);  United  Slate$  ».  Columbia  Artists 
Management.  Inc.,  662  P.  Supp.  665  (S.D.N. Y. 
1987);  United  Statet ».  AnT,  SS2  F.  Supp.  at  183- 
188.  '^'^ 


is  appropriate,  could  provide  a 
significant  obstacle  to  any  further 
action.  See,  e.g.,  Columbia  Broadcasting 
System.  Inc.  v.  ASCAP.  562  F.2d  at  139 
n.2S  (although  a  consent  decree  does 
not  automatically  insulate  defendant 
from  later  suits,  it  would  be 
inappropriate  to  give  "no  weight  at  all" 
to  government  consent  decrees  in  hiture 
suits,  since  Department  of  Justice  "has 
the  responsibility  for  enforcing  the 
Sherman  Act"). 

B.  The  Proposed  Consent  Decree  Is 
Inconsistent  With  the  Goals  of  This  Suit 
as  Explained  in  the  Complaint  and  the 
Competitive  Impact  Statement 

The  proposed  consent  decree  is  not 
merely  anticompetitive  on  its  face.  It  is 
also  inconsistent  with  the  stated 
purpose  of  the  United  States  in  bringing 
this  litigation  and  proposing  this  decree, 
which  was  to  break  open  the 
multichannel  subscription  television 
market  to  competition.  As  the 
government's  Competitive  Impact 
Statement  indicates  (at  2),  '{t]he 
complaint  seeks  injunctive  relief  to 
assure  that  Primestar  does  not  restrain 
the  availability  of  programming  to 
multichannel  subscription  television 
service  competitors  of  the  MSO 
defendants,  or  does  not  deter  entry  into 
multichannel  subscription  television  by 
others  by  serving  as  a  device  to  facilitate 
a  coordinated  retaliatory  response  by 
the  MSO  defendants." 

No  sub-class  of  "multichannel 
subscription  television  service 
competitors"  is  identified  as  somehow 
less  deserving  of  such  protection. 
Indeed,  no  rationale  for  the  exclusion  of 
common  carriers  and  their  video 
dialtone  customer/programmers  is  ever 
given  by  the  Department  of  Justice, 
whether  in  the  complaint,  the  proposed 
decree,  or  the  Competitive  Impact 
Statement.  In  fact,  there  are  some 
indications  that  the  Department's 
acquiescence  in  the  exclusion  of 
common  carriers  and  their  video 
dialtone  customer  programmers  from 
the  protection  of  Section  IV(C)(3)  was 
inadvertent. 

The  Competitive  Impact  Statement 
describes  Section  IV{C)(3)  as  prohibiting 
exclusivity  agreements  that  would  limit 
the  rights  of  programming  services  "to 
deal  with  other  providers  of 
multichannel  subscription  television, 
including  any  direct-to-home  satellite 
service,  MMDS,  SMATV,  or  cable 
operator."  Competitive  Impact 
Statement  at  11  (emphasis  added).  This 
passage  seems  to  indicate  that  the 
specific  technologies  listed  in  Section 
IV(C)(3)  were  intended  to  be  illustrative 
rather  than  exhaustive. 


This  impressioD  is  reinforced  by  the 
next  paragraph  in  the  Competitive 
Impact  Statement,  which  states  that 
Section  IV(C)(3)*s  anti-exclusivity 
provision  "complementfs]  the 
prohibitions  of  Section  IV(C)  (1)  and  (2) 
by  prohibiting  the  MSO  defendants  from 
entering  into  or  renewing  program 
supply  agreements  that  preclude 
competing  suppliers  of  multichannel 
subscription  television  from  gaining 
access  to  programming  services  that  are 
most  likely  to  be  important  to  the 
success  of  potential  competitora." 
Competitive  Impact  Statement  at  11-12 
(emphasis  added).  See  also  id.  at  13 
("By  restricting  certain  exclusive 
contracting  practices  of  the  MSO 
defendants,  the  proposed  Final 
Judgment  provides  further  assxirance 
that*  *  •  the  MSO  defendants  will  not 
coordinate  their  behavior  through  the 
ostensibly  unilateral  conduct  of 
vertically  integrated  firms  with  common 
interests"). 

As  it  now  stands,  however,  the 
wording  of  the  proposed  decree  directly 
contradicts  the  assurances  of  the 
Competitive  Impact  Statement  that 
Section  IV(C)(3)  protects  providere  of 
multichannel  subscription  television  in 
general.  The  provision  as  written 
expressly  excludes  common  carriers  and 
their  video  dialtone  customer/ 
programmers.  It  is  essential,  therefore, 
that  Section  IV(C)(3)  be  amended  so  that 
it  applies,  as  do  the  rest  of  the  decree's 
protections,  to  "any  provider  of 
multichannel  subscription  television." 
Only  when  and  if  that  is  done  will  it  be 
true  that  "the  proposed  Final  Judgment 
fully  addresses  the  antitrust  violation 
alleged  in  the  complaint."  Competitive 
Impact  Statement  at  13. 

C.  The  Proposed  Consent  Decree  Is 
Contrary  to  the  Access  Provisions  of  the 
1992  Cable  Act  and  FCC  Implementing 
Regulations 

As  currently  worded,  the  proposed 
consent  decree  is  also  directly  contrary 
to  the  policy  judgment  of  Congress  and 
the  FCC  that  common  carriers  and  their 
video  dialtone  customer/programmers 
should  be  included  in  whatever 
program  access  requirements  are 
developed. 

As  noted,  the  Cable  Act  of  1992 
contains  a  general  prohibition  against 
"unfair  methods  of  competition  or 
unfair  or  deceptive  acts  or  practices,  the 
purpose  or  effect  of  which  is  to  hinder 
significantly  or  prevent  any 
multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming*  •  •  to consumere." 47 
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U.S.C.  548(b)  (emphasis  added). >«  And 
the  Act  broadly  defines  a  "multichannel 
video  programming  distributor"  (MVPD) 
as  any  person  "who  makes  available  for 
purchase,  by  subscribers  or  customers, 
multiple  channels  of  video 
programming."  47  U.S.C.  522(12). 
Unlike  the  proposed  consent  decree,  the 
1992  Cable  Act  does  not  exclude 
common  carriers  or  their  customers 
from  its  program  access  protections  or 
create  any  other  invidious  distinctions 
among  video  programming  distribution 
technologies  by  discriminating  as  to 
which  technologies  will  receive  the 
Act's  protections.  Congress  concluded 
that  the  public  interest  would  best  be 
served  by  ensuring  access  for  all 
potential  competitors,  thereby 
promoting  the  broadest  range  of 
"competition  and  diversity  in  the 
multichannel  video  programming 
market,  *  •  *  and  spurfing)  the 
development  of  communications 
technologies."  47  U.S.C.  548(a). 

The  FCC's  implementing  regulations 
faithfully  carry  out  this  inclusive 
mandate.  MVPDs  subject  to  the 
protections  of  those  regulations  are 
defined  by  the  FCC  to  include  any 
entities  "engaged  in  the  business  of 
making  available  for  purchase,  by 
subscribers  or  customers,  multiple 
channels  of  video  programming."'* 
Again,  there  is  no  exclusion  for  common 
carriers  or  their  video  diahone 
customer/providers. 

In  short,  the  clear  public  policy 
expressed  in  the  1992  Cable  Act  and  its 
implementing  regulations  is  that  access 
to  cable  programming  should  be 
extended  to  all  potential  competitors  of 
the  cable  industry.  By  excluding 
common  carriers  and  their  video 
dialtone  customer/programmers  from 
the  protection  against  defendants* 
exclusive  distribution  agreements  under 
IV(C)(3)(a).  the  proposed  settlement 
violates  public  policy  and  should 
therefore  be  modified.  It  is  simply  not 
in  the  public  interest  for  any  antitrust 
consent  decree  to  codify  a  set  of  rules 
that  run  ooimter  to  the  regulatory 
scheme  fashioned  by  Congress. 

It  is  no  answer  to  say  that  the 
proposed  consent  decree  merely 
supplements,  but  does  not  supplant,  the 
program  protections  designed  by 
Congress  and  the  FCC.  Congress  and  the 
FCC  have  made  a  considered  policy 
judgment  that  all  potential  competitors 


14  Th«  referance  to  "Miellite  cable  programming" 
merely  reflect*  the  (act  that  all  significaDt  cable 
programming  it  delivered  to  program  distributors 
by  means  of  satellite.  The  distributor*  then 
determine  the  mode  of  distribution  (DBS,  cable, 
SMATV,  etc.)  to  their  cuatomen. 

"  Program  Accest  Beguiations,  8  F.C.C  Red  at 
3362  n.3. 


to  the  cable  industry  should  receive 
equal  access  to  cable  programming.  For 
the  United  States,  at  the  behest  of  the 
cable  industry,  to  devise  a  supplemental 
regime  that  favors  some  competitors  and 
disfavors  others  is  directly  antithetical 
to  that  policy  judgment. 

Conclusioa 

The  proposed  consent  decree  should 
be  modified  so  that  ita  program  access 
protections  extend  to  all  potential 
competitors  of  the  cable  industry. 
Including  common  cairiert  and  their 
video  dialtone  customer/programmers. 

Respectfully  i  ubmitted. 
Lavrrence  R.  Sidman, 
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James  D.  Ellis, 
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Ward  W.  Wueste. 
C  Daniel  Ward, 
Richard  McKenna, 
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75015-2092,  (214)  718-6362,  Counsel  for  GTE 
Service  Corporation. 

Raymond  P.  Burke, 
Gerald  E.  Murray, 

1113  Westchester  Avenue.  White  Plains.  NY 
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Richard  W.  Odgers. 
Alan  P.  Ciamporcero. 

1275  Pennsylvania  Avenue,  NW., 
Washington.  DC20004.  (202)383-6416. 
Counsel  for  Pacific  Telesis  Group. 

Charles  P.  Russ. 


David  S.  Sather, 

1801  California  Street.  SuHe  5100,  Denver. 

CO  80202;  Counsel  for  US  West,  Irtc. 
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August  23, 1993. 

I.  Preliminary  Statement 

On  June  9, 1993.  the  U.S.  Department 
of  Justice  ("Justice  Department")  and 
the  Attorneys  General  of  40  states  filed 
proposed  consent  decrees  in  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  to  settle  an  antitrust 
investigation  into  the  formation  of 
Primestar  Partners.  Primestar  was 
formed  as  a  direct  broadcast  satellite 
("DBS")  multichannel  subscription 
television  service  by  seven  of  the  largest 
cable  multisystem  operators  ("MSOs"). 
some  of  which  are  leading  suppliers  of 
video  programming.  Primestar  and  its 
cable  owners  were  under  investigation 
for  conspiracy  to  raise  barriers  to  entry 
by  other  DBS  operators  to  the 
multichannel  subscription  television 
service  market  and  to  restrict  access  \p 
programming  by  other  DBS  entrants.* 

Although  the  prop>osed  consent 
decrees  were  supposed  to  terminate  and 
prevent  the  cable  defendants' 
anticompetitive  behavior  alleged  in  the 
federal  and  state  complaints,  they 
actually  do  just  the  opposite  sanctioning 
anticompetitive  exclusive  arrangements, 
thereby,  undermining  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act")  enacted  prior  to  their  filing  and 
intended  to  remedy  the  same  behavior 
on  the  part  of  the  cable  defendants. 


»  United  States  ».  Primestar  Partnen,  LP.,  Na 
93-CIV-391 3  at  1 4«  (Si).N. Y.  funa  9. 1993)  ("U.S. 
Complaint"). 
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While  the  States'  propoeed  consent 
decrees  are  ambitiously  broad  in  their 
approach  and  purport  to  provide 
significant  remedies  to  the  cable 
defendants'  anticompetitive  behavior 
towards  the  various  competitors  to 
cable,  they  are  so  riddled  with 
exceptions  and  exclusions  that  they  are 
invidiously  anticompetitive  in  their 
effects  on  the  multidiannel  video 
programming  marketplace.*  They  do  not 
protect  the  public  against  the 
anticompetitive  practices  of  the  cable 
defendants.  Rather,  the  States'  proposed 
consent  decrees  have  the  effect  of 
protecting  the  cable  defendants  from  the 
full  force  and  effect  of  the  1992  Cable 
Act. 

The  federal  consent  decree  takes  a 
fundamentally  different  approach  and 
focusses  more  narrowly  upon  the 
specific  provisions  of  the  Primestar 
Partnership  Agreement  itself.  The 
federal  decree  attempts  to  target  and 
enjoin  the  enforcement  of  those 
provisions  of  the  Primestar  Partnership 
Agreement  which  create  a  framework 
for  the  cable  defendants  to  engage  in 
anticompetitive  behavior.  Inexplicably 
however,  the  proposed  federal  decree 
contains  an  exception  to  this 
approach — Section  IV.D.  This  provision 
appears  to  be  aimed  at  diminishing  the 
competitiveness  of  the  direct  broadcast 
satellite  ("DBS")  industry  by  permitting 
the  cable  defendants  to  continue  to 
engage  in  anticompetitive  conduct  with 
regard  to  access  to  programming  for 
DBS.  The  Justice  Department  offers  no 
legal  or  public  policy  rationale  for  the 
disadvantageous  treatment  of  the  DBS 
industry. 

Section  IV.D  permits  Primestar  to 
enter  into  exclusive  programming 
agreements  if  a  competing  DBS  venture 
obtains  any  exclusive  programming. 
During  the  term  of  the  consent  decree, 
there  will  likely  be  only  two  non-cable 
owned  DBS  competitors  to  Primestar 
One  of  the  DBS  ventures  may  have 
already  entered  into  exclusive 
arrangements  with  the  cable  defendants 
for  "premium  pay  cable  television" 
programming.  Section  rv.D  would  ratify 
these  exclusive  contracts  and  allow 
Primestar  to  lock  up  the  remaining  cable 
programming  services  under  the  control 
of  its  cable  owners.  This  profoundly 
anticompetitive  regime  will  reduce 
competition  in  the  multichanner  video 
programming  market  by  denying  video 
programming  vital  to  the  success  of  any 


cable  competitor.  The  ultimate  result  of 
this  reduced  competition  will  be  fewer 
vievring  choices  and  higher  prices  for 
consumers. 

The  potential  anticompetitive 
conaaquencae  of  this  provision  would 
seem  to  be  at  odds  mth  the  obiectivea 
of  the  Justice  Department  in  bringing 
this  antitrust  action  and  with  the 
declared  public  policy  of  the  United 
States  embodied  in  the  1B92  Cable  Act. 
In  enacting  the  1992  Cable  Act,  the 
Congress  envisioned  the  fullest 
competition  to  cable  as  being  in  the  best 
interest  of  consumers.*  Therefore,  the 
Act  confers  broad  aoceaa  to 
programming  rights  at 
nondiscriminatory  pricaa,  terms  and 
conditions  to  all  oable  competitors  and 
prohibits  exclusive  cable  programming 
contracts  unless  they  are  proven  to  be  in 
the  public  interest.  The  regulations 
promulgated  by  the  Federal 
Communications  Commission  ("FCC") 
implement  Congressional  intent.* 
Section  IV.D  sets  up  a  clear  conflict 
with  the  nondiscrimination  provisions 
of  the  Act  and  the  implementing 
regulations. 

Therefore.  DirecTv.  Inc».  the  National 
Rural  Telecommunications  Cooperative 
("NRTC")«.  Consumer  Federation  of 


>Sm diKuatioii  infn  M  16.  Sm abo  |oint  Amkau 
CuhM  Mfloonnduin  of  Law  of  OiracTv.  Inc.. 
National  Ruial  Tslacommunicaboo*  Coopmativa. 
Contumar  Fadaraboo  of  Amarica  and  TalarUioa 
Vi«w»r»  of  Amarica,  Inc.  State  ofNtw  York  w. 
Pnmettor  Pattnen.  No.  93  Or.  3868  (S.D.N.Y.  Jium 
9, 1993)  (iociudad  at  Appandix  A). 


»Sae  S.  Rap.  No.  102-92.  I02d  Cong  .  IK  Saaa. 
at  1  (1991)  rrha  pvrpoaa  of  this  laguUUoa  ia  to 
promota  coaipatittaD  in  tha  aiuttKhaiinW  vidao 
markatplaca  and  to  provide  prolaction  lot 
coniumen  against  monopoly  rale*  and  poor 
cuslomar  servica.");  H.  Rap.  No.  102-628.  102d 
Cong..  2d  Seaa.  at  29  (laea)  TTha  Lagi»UUoo  will 
protect  conauman  by  praventing  unraaaonabla 
rataa,  by  improving  the  cable  industry's  customer 
service  practicaa,  and  by  sparking  tha  development 
of  a  competitive  marfcetplaca.") 

«  First  Order  and  Report.  In  re  Implemeotatioa  of 
Sections  12  and  19  of  the  Cable  Talavijion 
Consumer  Protection  and  Competition  Act  of  1992. 
MM  Docket  No.  92-265  (released  April  30,  1993) 
("Program  Accaas  Order). 

•DiracTr.  Inc.  and  Hughes  Communicatiou 
Galaxy.  Inc.  ("HCG")  are  sister  subsidiaries  of 
Hughes  Communications.  Inc.  ("HCT").  HCG  has 
been  lioanMd  by  tha  FCC  to  provide  bigh-poww 
DBS  sarrica  DiracTv  U  iba  DBS  operating, 
customer  service  and  programming  acquisition  arm 
of  the  HQ  lamily  DirecTv  will  launch,  in  Decambw 
of  this  year,  the  first  high-powered  U.S.  DBS 
satellite,  and  shortly  thereafter  will  iati«duca 
American  consumers  to  tha  first  truly  competitive 
service  to  cable  television  .  As  a  high-power  DBS 
provider,  DirecTv  will  provide  approximately  150 
channels  of  high-quality  subscription  and  pay-par- 
view  video  programming  to  the  public. 

•  NRTC  is  a  non-profit  corporation,  owned  and 
controlled  by  521  rural  electric  cooperatives  and 
231  rural  tataphnna  systaraa  k>catad  throi^out  49 
sutea.  TkrDugb  tha  use  of  satellite  distribution 
technology,  NRTC  is  committed  to  extending  tba 
benefits  of  infornution,  education  and 
entertainment  programming  to  rural  America  on  an 
affordable  basU.  On  April  10, 1992.  NRTC  lignad 
a  DBS  Oistributioa  Agraamant  with  HCG  to  provide 
DBS  services  to  rural  subacrltiars  acrou  the  country. 
Under  Ifaa  DBS  Disthbulkto  Agraamant.  HCG 
provida*  NRTC.  tta  msaitiaii  mtd  afBliated 
companiaa  tha  satailita  capacity  and  othw 
nacMsary  sarvicaa  to  market  and  distribute  20 


America  ["CFA")*,  and  Television 
Viewers  of  America,  Inc.  T'TVA")* 
request  that  the  Department  of  Justice 
modify  the  proposed  consent  decree  to 
eliminate  the  clause  beginning  with  the 
word  "provided"  and  the  parenthetical 
information  from  Section  IV.D. 

n.  Background  of  the  Malticfaanael 
Video  Pmgranmming  Distribution 
Industry 

The  current  multichannel  video 
programming  distribution  marketplace 
is  dominated  by  the  cable  industry.  As 
the  Complaint  notea,  "im)ore  than  90% 
of  the  more  than  91  million  television 
households  in  the  United  States  are  in 
areas  served  by  cable,"  moat  of  whom 
can  purchase  multichannel  subscription 
television  service  only  &t>m  a  single 
local  cable  distributor.  U.S.  Complaint 
at  11  30.  36.  The  cable  industry 
presently  faces  very  limited  competition 
from  other  multichannel  video 
programming  distributors  ("MVPDs"). 
such  as  C-band  satellite.  Multichannel 
Muhipoint  Distribution  Service 
("MMDS"),  and  Satellite  Master 
Antenna  Television  systems 
("SMATV").  U.S.  Complaint  at  132. 

High-power  DBS  has  been  viewed  by 
the  cable  industry  and  the 
communications  industry  generally  as 
having  the  potential  to  provide  a 
competitive  ahemative  to  cable 
television  service.a  Its  technological 


channels  of  popular  cabla  programming  sarvicas  to 
rural  bousaholds  equipped  with  18"  DBS  racatrij^ 
aniaiuus.  Most  of  tha  pm^Muraing  sarvicas  to  ba 
offered  are  owned  or  controlled  by  cable 
companies. 

'  CFA  is  the  nation's  Largest  consumer  advocacy 
group,  composed  of  OMm  than  240  state  and  local 
affiliates  representing  conaumar,  sanior  aiixaa, 
low-incoma.  labor,  (arm.  public  powar,  and 
cooperative  organizatioiu,  with  more  than  50 
million  individual  members.  CFA  was  the  lead 
repraaaolativa  of  tba  public  in  tba  lagislabva 
deliberatiotis  that  led  to  tha  1992  Cable  AeL  The 
millions  of  television  viawar*  and  cabla  coosuauifs 
who  constitute  the  mombwsbip  of  CFA's  affiliates 
have  a  "paramount"  First  Amendment  right  to 
receive  a  variety  of  inforKaiiaa  from  divarsa 
sourcaa.  flerf  Uon  Bnodcasting  v.  FCC.  395  US 
367.  390  (1969).  Sae  also,  p^ca  of  Communicationt 
of  the  United  Church  of  Oinstv.  FCC  3S9F.2d994 
(DC.  Cir.  1968)  (Burger. )  ).  They  hav-e bean 
undeniably  harmed  by  the  power  that  tha  cabla 
industry  has  acquired  and  historically  exercised  \a 
dominala  the  multichannel  video  programming 
distribution  marketplace.  CFA  is  therefore  critically 
concerned  with  the  anticompetitive  and  anti- 
consumer  afFects  of  the  proposed  dacraa  on  the 
public  intaraat. 

•  With  meeibers  ia  19  slates  and  tba  District  of 
Columbia.  TVA  is  a  grassroots,  non-profit  public 
interest  consumer  organization  devoted,  inter  alia, 
to  corapetitioa  in  multichanna)  television  deltrary. 
Founded  in  1991,  TVA  was  active  in  the  legislatlva 
struggle  which  resulted  in  tha  1992  Cabla  Act. 

•U.S.  Complaint  at  139  Sae  also  House 
Committee  on  Energy  and  Commerce,  RH  Rap.  No 
102-268,  102d  Cong  .  2d  Sass.  (1992)  at  46  (citing 
RAND  Study  below  and  agreeing  that  "durtog  tha 
1990's.  high-powered  DBS  systeqis  have  | 
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capability  is  meaningless,  however, 
without  the  ability  to  obtain  and  offer 
quality  programming  to  subscribers,  As 
the  CoQiplaint  acknowledges,  "[a]n 
important  component  of  successful 
commercial  development  of  DBS  is 
obtaining  sufficient  quantity  of  popular 
programming,  such  as  that  currently 
provided  to  cable  subscribers."  lo  The 
Justice  Department  concludes  that  one 
of  the  primary  purposes  for  which  the 
cable  defendants  formed  Primestar 
Partners  was  to  make  it  more  difficult  or 
more  costly  for  any  other  DBS  service  to 
obtain  popular  cable  programming.  Id. 
at  144. 

Such  anticompetitive  activities  of  the 
cable  industry  spurred  Congress  to  enact 
the  program  access  provisions  of  the 
1992  Cable  Act.  In  order  to  prevent 
vertically  integrated  cable  companies 
from  choking  on^the  program  access 
essential  to  a  vigorously  competitive 
multichannel  video  programming 
distribution  industry  and  vital  to 
ensuring  greater  viewer  choice  and  price 
competition  for  consumers,  Section  19 
of  the  1992  Cable  Act  creates  a  broad 
prohibition  against  unfair  and 
discriminatory  practices  in  the  sale  of 
satellite  cable  and  satellite  broadcast 
programming. i»  The  avowed  objective 
of  the  program  access  provisions  is  to 
increase  the  availability  of  new  and 
existing  competitors  to  cable  in  order  to 
promote  diversity,  competition,  and 
new  technologies."  The  FCC's  Program 
Access  Order  implements  Congressional 
intent  in  enacting  Section  19.  The  FCC's 
new  rules  are  grounded  in  Congress' 
express  concern  that  "potential 


potenija]  for  widespread  competltioD  with  cable 
systems  then  do  other  mulbchannel  video 
alternative*");  Leland  lohnton  and  Deborah  R. 
Castleman,  Direct  Broadcast  Satellites;  A 
Competitive  Alternative  to  Cable  Television,  R- 
4047-MF/RL  {Rand  1991)  at  78  (concluding  that 
widespread  competition  to  cable  ii  most  likely  to 
come  from  high-power  DBS). 

loU.S.  Complaint  at  141.  See  also  138  Cong.  Rec. 
H6S33  (daily  ed.  July  23, 1992)  (remarks  of  Rep. 
Tauzln)  ("11  will  do  ui  little  good  to  hope  in  vain 
for  the  advent  of  a  DBS,  direct  broadcast  satellite. 
industry  or  for  the  expansion  of  wireless  cable  In 
America  m  competition  to  [the  cable)  monopoly  if 
none  of  it  can  get  programming.  Pro^amming  is  the 
key."). 

"Section  19Cb)  provides:  'It  shall  be  unlawful  for 
a  cable  operator,  a  satellite  cable  programming 
vendor  in  which  a  cable  operator  has  an  attributable 
Interest,  or  a  satellite  broadcast  programming 
vendor  to  engage  In  unfair  methods  of  competition 
or  unfair  or  deceptive  act*  or  practices,  the  purpose 
or  effect  of  which  i*  to  hinder  significantly  or 
prevent  any  multichannel  video  programming 
distributor  from  providmg  satellite  cable 
programming  or  satellite  broadcast  programming  to 
subtcribera  or  consumers."  47  U.S.C.  628. 

"  Sea,  «g..  House  Committee  on  Energy  and 
Commerce.  H.R.  Rep.  No.  102-862, 102d  Cong.,  2d 
Ses*.  (1992)  at  S3  ("The  conferee*  intend  that  the 
Commission  shall  encourage  arrangements  which 
promote  the  development  of  new  technologies 
providing  fKili ties-based  competition  to  cable.") 


competitors  to  incumbent  cable 
operators  often  face  unfair  hurdles  when 
attempting  to  gain  access  to  the 
program  niing  they  need  in  order  to 
provide  a  viable  and  competitive 
multichannel  alternative  to  the 
American  public"  »> 

ID.  DirecTr  and  the  Proposed  Federal 
Consent  Decree 

Following  the  launch  of  the  first  high- 
power  DBS  satellite  scheduled  for 
December  1993,  DirecTv  will  initiate  the 
first  such  DBS  service  in  the  United 
States  in  early  1994,  operating  from  an 
FCC-assigned  orbital  location  of  101'. 
Later  in  1994  when  the  second  satellite 
is  in  operation,  DirecTv  will  have  the 
technology  to  provide  more  than  150 
ch<mnels  of  video  programming  directly 
to  households  throughout  the  United 
States.  NRTC  will  market  and  distribute 
approximately  20  channels  of  video 
programming  to  rural  households. 

Another  separate  DBS  provider. 
United  States  Satellite  Broadcasting 
Company,  Inc.  ("USSB"),  vr'W  also  oegin 
operation  of  a  high-power  DBS  system 
from  the  101°  orbiteJ  position  in  1994. 
utihzing  a  five-transponder  "payload" 
located  on  the  first  of  HCG's  two 
satellites  to  be  co-located  at  101°.^* 
USSB  will  thus  have  the  technological 
capability  to  offer  approximately  30 
channels  of  video  programming  to 
consumers.  Althqugh  a  number  of  other 
applications  to  op>erate  DBS  satellite 
have  been  granted  by  the  FCC,  because 
of  the  significant  capital  costs  of  start- 
up, DirecTv  and  USSB  are  the  only  non- 
cable  owned  high-power  DBS  services 
likely  to  be  operational  in  this  decade. 
Thus,  for  the  period  of  time 
encompassed  by  the  proposed  consent 
decree,  the  developing  high-power  DBS 
industry  will  consist  of  a  universe  of 
two  non-cable  owned  Ucensees  at  101° 
and  possibly  Primestar  leasing  capacity 
from  TQ-owned  Tempo  licensed  at 
119°."  DirecTv  will  possess  the  greater 
amount  of  channel  capacity  at  101°. 


i>  Program  Access  Order  at  19. 

t«  Rather  than  constructing  and  launching  its  own 
satellite,  USSB  entered  into  an  agreammt  with  HCG 
to  purchase  a  payload  of  S  transpooders  on  one  of 
the  HCG  satellite*  to  b«  located  at  10l^  USSB  will 
retain  full  operational  control  over  it*  transponders, 
and  will  have  sole  discretion  a*  to  the  content  of 
programming  transmitted  over  those  five 
transponder*.  See  United  Satellite  Broadcasting  Co. 
and  Hughe*  Communicatioiu  Galaxy,  Inc.,  7  FCC 
Red  at  7249.  Thus,  although  operating  from  the 
aame  satellite,  DirecTv  and  USSB  are  direct 
competitor*. 

<■  See  lo  re:  Applications  of  Tempo  Satellite,  fate 
for  Minor  Modification  of  Construction  Permit  for 
its  Direct  Broadcast  Satellite  System,  PCC  File 

No. (filed  hily  26,  1993).  See  also  "fO  Buying 

$400  Milhon  in  Satellite*,"  Broadcasting  It  Cable, 
Aug.  2, 1993  at  45,  "Primestar  Buys  Compreasion 
for  $250M,"  Broadcasting  It  Cable,  Aug.  9.  1993  at 
49. 


As  a  DBS  provider,  DirecTv  has  had 

first-hand  experience  attempting  to 
negotiate  contracts  with  vertically 
Integrated  programmers  to  obtain 
programming  that  is  vital  to  any  viable 
MVPD.  As  of  late  January  1993,  DirecTv 
had  been  unable  to  announce  any 
programming  deals  with  vertically 
integrated  programmers.  After  the  1992 
Cable  Act  passed,  the  "log  )am"  began 
to  break  and  DirecTv  was  able  to  enter 
into  its  first  agreements  with  vertically 
integrated  programmers.  But,  to  this 
date,  less  than  six  months  from  launch 
of  its  first  satellite,  DirecTv  has  still 
been  unable  to  reach  an  agreement 
directly  with  either  of  the  cable 
defendants  Time  Warner  and  Viacom  to 
allow  DirecTv  and  NRTC  access  to  some 
of  the  most  popular  and  most  essential 
cable  video  programming,  such  as  HBO 
and  Showtime, 

Section  IV.D  of  the  proposed  consent 
decree  generally  prohibits,  with  certain 
exceptions,  Primestar  and  the  cable 
defendants  from  entering  into  exclusive 
arrangements  for  existing  national  video 
programming.*"  This  programming, 
listed  on  Exhibit  A  to  the  decree, 
includes  HBO,  Qnemax,  Showtime, 
MTV,  Nickelodeon,  and  VH-1 — readily 
acknowledged  as  some  of  the  most 
popular  cable  programming. i'  However, 
this  provision  contains  an  exception 
which  singles  out  DBS  for  disparate 
treatment  from  all  other  competitors  to 
cable.  Section  IV J)  permits  I^mestar  to 
enter  into  exclusive  programming 
contracts  if  a  competing  DBS  venture 
obtains  any  exclusive  programming. 
This  exception  will  allow  the  cable 
defendants  to  carve  up  the  video 
programming  market  between 
themselves  and  the  competing  DBS 
venture  of  their  choice. 

As  indicated  above,  DirecTv/URTC 
and  USSB  will  be  the  only  competing 
DBS  providers  in  operation  during  the 
decree  period  DirecTv  understands 
that,  after  passage  of  the  1992  Cable  Act 
but  before  the  filing  of  the  proposed 
consent  decree,  USSB  had  already 
entered  into  arrangements  with  var>°ing 
degrees  of  exclusivity  for  access  to 
"premium  cable"  programming— HBO, 


<•  Section  rV'.D  provides,  in  pertinent  pari: 
"Prime«tar  i«  enloined  from  licensing  to  itself,  and 
each  defendant  1*  enjoined  from  Uc«n*ing  to 
Prime*tar,  any  CHcJusive  right*  to  any  national 
video  programming  aervice  existing  as  of  May  1. 
1992;  provided,  however,  that  if  a  ccmpcting  DBS 
venture  obtain*  any  exclusive  programming. 
Primestar  may.  upon  sixty  (60)  day*  prior  written 
notice  to  the  Oepartmeot,  obtain  a  reasonably 
comparable  amount  of  programming  of  a  r«asot>ably 
comparable  type  and  quality  on  a  reaaonably 
comparable  exclusive  basis."  United  State*  v. 
Fiimestar  Partnert,  LP.,  No.  93-CIV-3913,  58  FR 
33,944,  33946  (June  23, 1993). 

>' 58  iVal  33,947,  33,»4a 
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Showtime  owned  by  the  cable 
defendantt.1*  Thus  the  unembiguous 
e^dct  of  Section  IVD  is  to  ratify  in  • 
consent  degree  the  cable  defendants' 
pre-existing  arrangements  with  USSB 
and  to  authorize  Primestar  and  the  cable 
defendants  to  lock  up  the  remaining 
comparable  programming  services  to  the 
exclusion  of  the  only  other  DBS 
competitor.  This  profoundly 
anticompetitive  market  structure 
conflicts  with  Congrecs'  mandatory 
program  access  poticy  and  the  FOC's 
implementation  of  that  policy. 

IV.  The  Proposed  Consent  Decree 
Undermines  the  1992  Cable  Act  and  the 
FCCs  Implementing  Regulations 

The  regime  created  by  the  1992  Cable 
Act  and  the  implementing  regulations 
was  intended  to  promote  the  oroadest 
possible  competition  to  cable.  The 
Congress  and  the  FCC  deemed  DBS  to 
be  a  particularly  stroDg  potential 
competitor.  The  introduction  of 
competition  would  help  drive  down 
pricse  and  improve  service  quality  for 
consumers.  Congress  specifically  sought 
to  create  as  much  competition  as  the 
marketplace  would  permit  and  severely 
limited  exclusive  contracts  becaiise  it 
perceived  them  to  operate  contrary  to 
that  objective  in  the  current 
marketplace.!*  Section  19  of  the  1992 
Cable  Act.  one  of  the  most  intensely 
debated  and  vigorously  contested 
provisions  of  the  law,  creates  a  broad 
prohibition  against  vertically  integrated 
cable  companies  engaging  in  "unfair 
methods  of  competition  or  unfair  or 
deceptive  acts  or  practices,  the  purpose 
or  effect  of  which  is  to  hinder 
significantly  or  prevent  any 
multichannel  video  programming 
distributor  {e.g..  a  DBS  providerl  bom 
providing  satellite  cable  programming 
*  •  •  to  subscribera  or  consumers.  "«> 
Section  19(c){2HC)  prohibits  exclusive 
contracts  by  vertically  integrated  cable 
companies  in  non-cabled  areas  >i  and 


"  S«e  USSB  Opposition  to  Petition  for 
ReconsidarttioD  of  the  NRTC,  Program  Accom 
Orte.  MM  DodMt  No.  93-2eS  M  S  (fiM  July  14. 
19«3)  ("USSB  ha*  tinady  mttni  into  coatmct*  for 
many  of  the  programming  servicM  that  will  ba 
available  on  ito  DBS  wrvlce,  Including  contracts  tot 
the  cable  programming  jerrices  of  HBO,  Ciaanax. 
Showtima.  The  Mora  Chaimai.  FUX  Cooadr 
C«iii^.  MTV.  VH-1.  and  Nicfcalo^oo. 
Propamialng  has  baeo  aoquliad  hjr  USSB  with 
ruying  dagraaa  of  axcltisivity  to  USSB  «i»«-vto 
other  DBS  providan."). 

'•Saa  Pro^aa  Accaaa  Order  at  is.  fS3 
("Congreaa  haa  clearly  piaoad  a  hlghar  vahta  o«  naw 
compatitlva  aDliy  IhM  m  coottanatloa  of  a»chiaiv« 
dlatributioa  ptauitaa  that  iinpada  thia  mtry  ") 

»S»47  U.S.C  eas  («HM)t>aai«  addad). 

»' The  NRTC  It  ewwBtly  aaeklBf  •  ckriBcatten 
of  the  rcCi  regulatian  ImpienaatiBs  litk 
prohibition.  Sae  Petitloa  far  RaeanaldeiaUon  of  the 
NRTC.  Program  Accaaa  OnlK.  MM  DockM  No.  t2- 
285  (filad  jMxm  10. 1993).  PbtT»  l»  wyponit  tha 


Section  19(cX2)(I9  prohibits  exclusive 
contncU  between  vntically  Integrated 
cable  progremmers  and  a  ceble  operator 
in  cabled  araes  unleee  the  FCC  finds  that 
they  serve  the  public  iatereet.  applying 
statutorily  mandated  criteria. » 

V.  The  Proposed  Consent  Decree  is  Not 
in  the  PoUic  Interest  end  Should  be 

Modified 

"Antitrust  retief  ahoukl  unfatter  • 
market  from  anticompetitive  conduct 
and  'pry  open  to  competition  a  mariiet 
that  has  bean  closed  by  defendants' 
illegel  lestiainU.' "  Ford  Uotot 
Company  v.  United  States,  405  U.S.  562, 
578.  579  (1972)  (quoting  International 
Sah  Co.  V.  United  Statae,  332  U.S.  392, 
401  (1947)).  Such  relief  should  "biedc 
up  or  render  impotent  the  monopoly 
power  found  to  be  in  violation  of  the 
Act."  United  States  v.  Grinneil  Corp.. 
384  U.S.  563.  577  (1966).  See  also 
United  States  v.  United  Shoe  S4ochinery 
Co.,  391  U.S.  244, 251  (1968).  Therefore, 
an  antitrust  consent  decree  "must  leave 
the  defendant  without  the  ability  to 
resume  the  actions  which  constituted 
the  antitrust  violation  in  the  first  place. 
For  these  reasons,  the  decree  should  not 
be  limited  to  past  violations;  it  must 
also  effectively  foreclose  the  possibility 
that  antitrust  violations  will  occur  or 
recur."  United  States  v.  ATS-T.  552  F. 
Supp.  131. 150  (D.D.C  1982)  aff'd 
Maryiandv.  United  States,  460  U.S. 
1001  (1983). 

The  proposed  Federal  consent  decree 
does  not  meet  this  test.  It  permits  the 
cable  defendants  to  continue  to  abuse 
their  monopoly  {tower  to  impede  the 
development  of  the  DBS  industry 
through  restricting  access  to  vital 
programming.  This  clearly  contravenes 
the  stated  purpose  of  the  United  States 
in  proposing  this  decree  and  to  the 
public  policy  established  by  the  U.S. 
Congress  in  the  1992  Cable  Act. 

A.  The  Consent  Decree  Permits  the 
Cable  Defendants  To  Continue  Their 
Anticompetitive  Behavior  With  Regard 
to  the  DBS  Industry 

At  the  conclusion  of  its  investigation 
into  the  anticompetitive  efforts  to 
restrict  program  access  by  the  ceble 
defendajQts,  the  Justice  Department 
contemporaneously  filed  tne  instant 
lawsuit  and  the  propoeed  consent 
decree  to  remedy  "anticompetitive 


NKTCa  patitiaa  ta  thia  i^aid.  USSB  and  cafaU 
defendant  Vlacea  m  oppoaiag  Ihia  patiltea  far 
racooaidaraUna.  Saa  aota.  IS  «upM;  Vioon 
InteraaHnnal  lac.  OppoaMoa  to  PaUHoa  te 
RwfUifaialhjit.  Progw  Aaaaa  Ot4m.  MM 
Dockal  No.  92-MS  (filad  July  14.  ISSS). 
M4r  U.S.C  628(cX2Kq  and  (cK2KD). 


effects  of  the  Primestar  venture."  »  The 
goal  of  the  propoeed  Federal  decree  was 
"to  assure  that  Primestar  does  not 
restrain  the  availabiUty  of  programming 
to  multichannnel  iubccription 
television  service  competitore  of  the 
MSO  defendants."  m  However,  as 
described  above,  the  propoeed  Federal 
consent  inexplicably  permits  the  cable 
defrodants  to  continue  the  monopolistic 
control  over  access  to  vital  cable 
programming,  thereby  further  impeding 
the  development  of  DBS.  This  runs 
contrary  to  the  Justice  Department's 
obligstioR  to  msure  that  the  proposed 
federal  consent  decree  both  re-iifadies 
past  violations  of  the  antitrust  laws  as 
well  as  forecloses  the  possibility  of 
recurrence. 

As  DirecTv/NRTC  and  USSB  will 
provide  the  only  non-cable  owned  high- 
power  DBS  service  in  the  foreseeable 
future,  the  proposed  decree  permits  the 
cable  defendants  to  pursue  a  strategy  of 
excluding  a  DBS  competitor  from  access 
to  vital  programming.  Section  IV.D  of 
this  decree  contemplates  that  the  cable 
defendants  will  be  permitted  to  sell  at 
their  choice  an  incomplete  set  of 
different  critical  programmiiig  on  an 
exclusive  basis  to  each  of  USSB  or 
DirecTv/NRTC,  thus  denying  each 
access  to  the  full  menu  of  key 
programming  they  must  have  to  attract 
subscribera.  The  cable  defendants 
would  then  face  only  "hobbled" 
competition  from  DBS  competitors. 
Indeed,  USSB  may  have  already 
obtained  access  to  premium 
programming — HBO  and  Showtime — on 
an  exclusive  basis.  Without  these  and 
other  widely  viewed  services,  both 
USSB  and  DirecTv/NRTC  will  stand  at 
a  severe  competitive  disadvantage 
relative  to  cable  and  the  consuming 
public  will  ultimately  suffer  the 
consequences. 

If  the  decree  is  entered  immodified, 
consumers  will  be  harmed  in  several 
ways.  If  the  exclusive  arrangements 
which  Section  IV.D  of  the  proposed 
federal  consent  decree  permits  are 
allowed  to  stand,  the  result  will 
probably  be  a  DBS  alternative  to  cable 
that  is  decidedly  less  appealing  and  less 
fiiendly  to  consiunere  than  would 
otherwise  be  the  case.  Under  this 
scenario,  since  each  DBS  operator 
would  have  exclusive  rights  to  only 
certain  cable  programming  services 
offered  to  it  by  the  cableK>wned 

Erogrammere.  a  potential  DBS  customer 
kely  would  have  to  subscribe  to  both 


» l/njtatf  State  V.  PrimmtarPmtaets.  LF..  No. 
93-CIV-M13.  CaapaUltvalnpKt  SWanant.  S8  FR 
at  33.9«a  ()uaa  23. 19*3)  (XoMpotitiv*  Impact 
Statement"). 

**i>id. 
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DirecTv/NRTC  and  USSB  to  derive  a 
competitive  service  to  one  offered  by  the 
local  cable  operator.  MMDS  operator  or 
others  able  to  provide  the  full 
multichannel  benefits.  That  would 
mean  most  customers  would  probably 
be  precluded  from  one-stop  shopping. 
They  would  have  to  deal  with  two  DBS 
providers,  two  billing  entities,  and  two 
customer  service  centers."  The  net 
effect  would  be  to  create  customer 
confusion  in  a  new  marketplace.  The 
pricing  of  the  programming  to  either 
USSB  or  DirecTv  without  competition 
between  the  two  could  be  managed  by 
the  programmer  to  the  detriment  of  the 
consumer.  These  fectors  combine  to 
weaken  materially  DBS  as  a  competitive 
technology  to  cable.  To  require  a 
particularly  promising  industry  segment 
to  suffer  such  artificial  disadvantage, 
without  rational  justification,  is  contrary 
to  the  public  interest.  The  end  result 
will  be  higher  prices  and  reduced 
program  diversity  for  customers. 

B.  The  Proposed  Decree  Is  Inconsistent 
With  the  Market  Structure  Mandated  by 
Congress  in  the  1992  Cable  Act 

The  scheme  permitted  by  the 
proposed  federal  consent  decree  sets  up 
on  a  potential  conflict  with 
Congressional  and  FCC  action 
implementing  the  1992  Cable  Act.  By 
permitting  exclusive  arrangements 
between  vertically  integrated 
programmers  and  one  DBS  provider,  the 
proposed  consent  decree  appears  to 
violate  the  Act's  general  prohibition  as 
well  as  contravene  the  prohibitions 
regarding  exclusive  contracts  by 
permitting  such  programmers  to 
preclude  completely  another  DBS 
provider  from  offering  the  programming 
to  its  subscribers.za  Moreover,  Section 
IV.D.  of  the  proposed  consent  decree 
appears  to  run  afoul  of  the  non-price 
discrimination  provisions  of  Section 
19{c)(2}{B)  of  the  1992  Cable  Act 
because  it  condones  a  refusal  to  sell  "to 
a  particular  distributor  when  the  vendor 
has  sold  its  programming  to  that 
distributor's  competitor."  a^ 


"  In  addition.  DirecTV  understands  that  the 
exclusive  arrangements  reached  between  USSB  and 
Viacom  and  Time  Warner  may  be  at  rales 
significantly  higher  than  those  prices  which 
comparable  cable  providers  must  pay  and  far  higher 
than  the  non-discriminatory  prices  envisioned  1^ 
the  1992  Cable  Act.  Because  this  is  the  case, 
consumers  would  presumably  be  forced  to  pay 
artificially  high  prices  for  such  programming 
delivered  by  DBS. 

u  See  discussion  in  supra  ai  11. 

»'See  Program  AcceM  Order  at  54, 1116.  The 
?CC  construes  non-price  discrimination  as  falling 
within  Section  19(c)  of  the  Act.  Id  The  FCC  has 
used  the  example  of  a  vertically  integrated  cabie 
programming  supplier's  "unreasofvable  refusal  to 
sell"  programming  "to  a  clai*  of  distributors,  or 
refusing  to  initiate  discussions  with  a  particular 


Congress  has  established  a  clear 
public  policy  for  the  regulation  of  this 
industry  in  the  1992  Cable  Act.  The 
Justice  Department  claims  that  passage 
of  the  1992  Cable  Act  provides 
"additional  assurances  that  access  to 
programming  will  not  be  unreasonably 
restricted  by  the  defendants  and  others 
in  the  cable  television  industry:"  »• 
However,  it  is  not  in  the  public  interest 
for  this  antitrust  consent  decree  to  be 
used  to  codify  a  set  of  rules  for  this 
industry  which  not  only  fails  to  protect 
competition  as  fullv  as  the  regulatory 
scheme  established  by  the  Congress  and 
the  FCC,  but  at  its  core  contains  a 
presumption  that  is  contrary  to  that 
regulatory  scheme.  By  creating  this 
parallel  but  inconsistent  regime,  the 
proposed  consent  decree  will  sow 
confusion  about  which  cable  industry 
practices  are  impermissible  and  will 
weaken  Congressional  and  FCC  efforts 
to  combat  this  problem,  all  to  the 
detriment  of  competitors  to  cable  and 
the  consuming  public. 

C.  The  States'  Proposed  Consent 
Decrees  Contain  Profoundly 
Anticompetitive  Flaws 

Moreover,  the  Justice  Department 
wrongly  relies  upon  the  proposed 
consent  decrees  filed  by  the  States' 
Attorneys  General  in  the  parallel  case  2b 
to  provide  "additional  assurance"  of 
access  to  programming.^  The  States' 
proposed  consent  decrees  are  so  grossly 
riddled  with  exceptions  and  exclusions 
that  they  are  invidiously 
anticompetitive  in  their  effects  on  all 
segments  of  the  multichannel  video 
marketplace. SI 

The  States'  proposed  consent  decrees 
single  out  the  high-power  DBS  industry 
with  laser-like  precision  to  enshrine  a 
market  allocation  scheme  which  allows 
the  cable  defendants  to  carve  up  the 
DBS  market  between  themselves  and 
one  DBS  provider  using  exclusive 
contracts  to  block  access  to 
programming  by  other  DBS  competitors. 
Moreover,  the  States'  decrees  permit  the 
cable  defendants  to  charge  substantially 
higher  than  cable  rates  to  a  DBS 
competitor. 


distributor  when  the  vendor  has  sold  its 
programming  to  the  distributor's  competitor. "  Id. 
(emphasis  added).  Courts  generally  show  great 
deference  to  the  interpretation  given  a  statute  by  the 
agency  charged  with  its  administration,  particularly 
when  the  agency  construction  was  rendered 
contemporaneously  with  the  statutes'  passage. 
Udall\.  Tollman,  380  U.S.  1. 16  (1965). 

"Competitive  hnpact  Statement  56  PR  at  33,950. 

"The  States'  Attorneys  General  filed  three 
separate  decrees:  the  Primestar  Decree,  the  Viacom 
Decree,  and  the  Liberty  Media  Agreement 

"Competitive  Impact  Statement.  58  FR  at  33,950. 

>i  Sea  Appendix  A  for  further  discussion  of  the 
fatal  flaws  contained  in  the  States'  proposed 
consent  decrees. 


These  practices  are  in  direct 
contravention  to  the  stated  purpose  of 
the  state  and  federal  investigation  into 
the  formation  of  the  Primestar  Partners 
and  the  conclusions  which  were 
reached.  It  is  clear  that  the  Justice 
Department's  rehance  upon  the  States' 
proposed  consent  decrees  as  a 
supplement  to  the  remedies  contained 
in  the  proposed  federal  decree  is 
entirely  misplaced. 

D.  The  Proposed  Decree  Should  Be 
Modified  To  Eliminate  the  Possibility  of 
any  Persuasive  or  Precedential  Effect  on 
Other  Proceedings  in  Other  Forums 

One  additional  significant  danger  that 
could  result  from  the  decree  being 
entered  without  modification  is  that  the 
cable  defendants  would  argue  in  other 
forums  that  the  decree  reflects  the  views 
of  the  Justice  Department  and  the  Court 
on  the  appropriate  structure  of  the 
multichannel  video  programming 
distribution  market  and  competition 
principles.  This  is  not  a  mere 
hypothetical  issue.  Indeed,  USSB  is 
currently  citing  with  impunity  the 
consent  decrees  filed  by  the  States' 
Attorneys  Cieneral  for  just  such  a 
proposition. 3»  The  FCC  is  in  the  midst 
of  considering  reconsideration  petitions 
in  its  Program  Access  proceedings  and 
thus  the  precise  scope  and  operation  of 
the  rules  are  not  yet  finalized. 

Moreover,  even  after  the  proceedings 
have  been  completed,  certain  crucial 
aspects  of  the  rules  with  res|}ect  to 
exclusionary  practices  may  call  for  an 
evaluation  of  a  particular  cable  MSO's 
program  access  obligation  luider  an 
antitrust  standard.33  a  high-power  DBS 
provider  seeking  to  enforce  its  rights 
could  be  faced  with  a  claim  by  the  cable 
industry  that  the  DBS  industry  structure 
sanctioned  by  the  decree  is  dispositive. 

Accordingly,  the  Justice  Department 
should  clarify  that  the  proposed  consent 


"  See.  USSB  Opposition  to  Petition  for 
Reconsideration  of  the  NRTC,  Program  Access 
Order.  MM  Docket  No.  92-265  at  9  (filed  |uly  14. 
1993)  ("It  should  be  noted  that  the  proposed 
antitrust  consent  decree  in  the  pending  Pnnieftar 
Partners  suit  brought  t>y  40  states  against  Primestar 
Partners, ,  L.P.  and  19  other  defendants  recognizes 
that  high-power  DBS  providers  at  101°  orbital 
position  may  enter  into  exclusive  contracts  with 
cable  program  providers  It  is  unUkely  that  40  stataa 
would  have  agreed  to  the  provisions  thai  recognise 
such  exclusive  contracts  if  there  was  any  question 
as  to  whether  the  Cable  Act  prohibited  such 
exclusive  arrangements.") 

»  For  example,  with  regard  to  its  rules  oa  non- 
price  discrimination,  the  FCC  stated:  "Our 
implementation  of  the  noo-price  discrimlnatioa 
aspects  of  Section  626(c)  concerning  unreasonable 
refusals  to  sell  or  similar  exclusionary  practices  will 
draw  upon  certain  antitrust  precedents  to  define 
'unreasonable'  as  well  as  other  illegal  principles, 
and  will  be  addressed  individually  through  the 
enforcement  process. "  Pro-am  Accaas  Order  at  16, 
141. 
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decree  does  not  reflect  the  Department's 
views  concerning  the  program  access 
obligations  of  the  cable  defendants 
under  any  other  legal  authority. 

VI.  Conclusion 

Section  IV.D  is  inconsistent  with  the 
Justice  Department's  stated  goal  in 
proposing  this  consent  decree.  This 
provision  will  permit  the  cable 
defendants  to  continue  to  exercise  their 
market  power  over  access  to 
programming  to  impede  the 
development  of  the  DBS  industry.  The 
resulting  reduced  level  of  competition 
in  the  multichannel  video  programming 
distribution  marketplace  will  mean 
fewer  programming  choices  and  higher 
prices  for  consumers.  The  inclusion  of 
Section  IV.D  as  currently  drafted 
ensures  that  the  proposed  consent 
decree  will  be  unable  to  meet  its  public 
interest  obligation.  Therefore,  the 
proposed  consent  decree  should  be 
modified  to  eliminate  the  clause 
beginning  with  word  "provided"  and 
the  parenthetical  information  from 
Section  IV.D. 

Respectfully  submitted, 
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Direct  Broadcast  Satellites:  A 
Competitive  Alternative  to  Cable 
Television,  R-4047-MF  (Rand  1991) 

I.  Preliminary  Statement 

This  case  arises  from  the  cable 
industry's  monopolization  of  the 
multichannel  video  distribution  market. 
By  engaging  in  widespread  unfair  and 
discriminatory  practices  against 
emerging  Multichannel  Video 
Programming  Distributors  ("MVPDs") » 
the  cable  industry  has  denied  to 
consumers  the  benefits  of  competition 


1  MVPDs  are  entitiaa  "engaged  in  the  bustneM  of 
making  ivailab)e  for  purchasa,  by  subscribars  oi 
customen,  multiple  chann»is  of  video 
pro^amming."  Id  the  Matter  of  ImplementaboD  of 
Sections  12  and  19  of  the  Cable  Televuion 
Consumer  Protection  and  Competition  Act  of  1992. 
OeveiopmenI  of  Competition  and  Diversity  in  Video 
Programming  Distribution  and  Carriage,  First 
Report  and  Oder,  MM  Docket  No  92-265  (released 
April  30,  1993),  al  3, 1  6  n.3  ("Program  Access 
Order.").  For  the  convenience  of  the  Court,  the  full 
text  of  the  Program  Acceu  Order  appears  al 
Appendix  I. 
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and  the  ability  to  receive  a  wide  variety 
of  programming  from  diverse  sources. 
On  June  9, 1993,  forty  States  and  the 
Justice  Department  filed  proposed 
consent  decrees  (the  "Decrees") » in  this 
Court  to  settle  antitrust  lawsuits  which 
sought  to  "enjoin,  restrain  and  remedy 
monopolistic  and  anticompetitive 
conduct"  within  the  multichannel  video 
distribution  industry. 3  The  lawsuits 
arise  from  an  antitrust  investigation  into 
the  formation  of  Primestar  Partners,  L.P. 
("Priraestar"),  a  medium-power  direct 
broadcast  satellite  ("DBS") 
multichannel  pay  television  service  « 
founded  by  seven  of  the  nation's  ten 
largest  cable  system  operators,  also 
known  as  multiple  system  operators 
("MSOs"). 

Some  of  these  cable  MSOs  possess 
substantial  ownership  interests  in  the 
leading  suppliers  of  video  programming, 
such  as  HBO.  Showtime.  Cinemax  and 
MTV.  Both  the  States  and  the  United 
States  alleged,  inter  alia,  that  Primestar 
and  its  cable  owners  conspired  to  delay, 
hinder  and  preempt'entry  by  other  firms 
into  the  multichannel  video  distribution 
market  by  restricting  access  to  the 
programming  that  certain  of  these 
defendants  control.  Thus,  the  States' 
Complaint  alleges  that  the  MSO 
defendants  "monopolized,  attempted  to 
monopolize,  combined  and  conspired  to 
monopolize  and  restrain  trade  in  the 
delivery  of  multichannel  subscription 
television  programming  to  consumers." 
Complaint  at  1  !.»  The  Complaint 
alleges  that  they  designed  and 


2  Th«e  Decrees  were  filed  in  the  actions  brought 
by  the  SUtes:  (1)  The  Primestar  Decree:  (2)  the 
Viacom  Decree;  and  (3)  the  Liberty  Media  Decree. 
The  Liberty  Media  Decree  is  actually  slylcd  as  an 
"Agreemeot."  It  is  unclear  whether  it  has  been  or 
will  be  submitted  to  thi*  Court  In  any  event.  It  is 
an  integ-al  part  of  the  settlement  "package"  and  lU 
contents  are  highly  relevant  The  operatioD  of  the 
three  Decrees  is  explained  in  more  detail  below. 

s  Shif»  of  New  York  v.  Primestar  Partners.  LP.  ef 
al..  Complaint.  93  Qv.  No.  3868  (S.D.N.Y.  June  9. 
1993),  al  f  1. 

*  Medium  power  DBS  service  utilises  a  medium- 
power  satellite,  which  can  transmit  to  a  dish 
between  1.5-5  feet  in  diameter  and  can  be  installed 
more  cheaply  than  larger  television  receive-only 

( "TVRO")  dishes.  Medium  power  DBS  was  seen  as < 
a  potential  advance  over  lower  power  TVRO  aervice 
in  terms  of  being  more  competitive  with  cable. 
Primestar  is  presently  the  only  operating  medium- 
power  DBS  service.  See  United  States  y  Primestar 
Partners,  LP.  et  al..  No.  93-av-3913. Competitive 
Impact  Statement.  58  Fed.  Reg.  33.948  (June  21. 
1993).  ("CompetiUve  Impact  Statement"). 

•  The  suit  allege*  that  cable  companies  exercised 
their  mocopoly  power  to  deny  alternative  MVTOa 
access  to  programming  outrght,  or  made  it 
available  only  at  discriminatory  prices.  Complaint 
at  11  40.  4»-44,  SO.  The  suit  hirther  alleges  that  the 
cable  defendants  formed  the  Primestar  ptrtnenhip. 
bought  ri^ts  to  a  communications  satellite,  afod  set 
up  a  sham  D3S  system  in  an  effort  to  "suppraa*  and 
eliminate  DBS  competition  in  the  dalivery  of 
multichanaal  aufaaatlpdoo  televlakm 
programming."  Complaint  at  1  52. 


Structured  their  DBS  venture  in  order  to 
reduce  the  potential  for  direct 
competition  %vith  the  defendant  MSOs' 
cable  systems  and  undermine  the  ability 
of  any  cable  competitive  DBS  service  to 
develop."* 

Pursuant  to  an  Order  dated  June  17, 
1993,  this  Court  granted  omicj  cun'ae 
leave  to  object  to  the  proposed  consent 
judgments,  DirecTv.  Inc.  ("DirecTv").' 
the  National  Rural  Telecommunications 
Cooperative  ("NRTC")  •  the  Consumer 
Federation  of  America  ("CFA")  •  and 
the  Television  Viewers  of  America,  Inc. 
("TVA")  »o  have  joined  in  objecting  to 
the  proposed  Decrees.  All  amid  curiae 
herein  have  a  direct  interest  in 
furthering  both  competition  and 
consumer  protection  in  the 
multichannel  video  distribution 
industry. 

The  Decrees  should  be  rejected,  or 
their  approval  conditioned  on  their 


•Complaint  at  158. 

'  DirecTV  will  launch,  in  December  of  this  year, 
the  first  high-powered  US.  DBS  satellite,  and 
shortly  thereafter  will  introduce  to  American 
consumers  the  first  truly  competitive  service  to 
cable  television.  As  a  high-power  DBS  provider. 
DirecTv  will  provide  approximately  one  hundred 
and  fifty  chaimels  of  high  quality  subscription  and 
pay-per-view  video  programming  to  the  public. 

•  NKTC  is  a  DOD-proSt  corporation,  owned  and 
controlled  by  521  rural  electric  cooperaUvas  and 
231  rural  telephone  systems  located  throughout  49 
state*.  Through  the  use  of  satellite  distribution 
technology.  NRTC  is  committed  to  extending  the 
benefits  of  information,  education  and 
entertainment  progranuning  to  rural  America  on  an 
affordable  basis.  On  April  10, 1992.  NRTC  signed 

a  DBS  Distribubon  Agreement  with  HCG  to  provide 
DBS  services  to  rural  subecribers  across  the  country. 
Under  the  DBS  Distribution  Agreement  HCG 
provides  NRTC,  its  members  and  affiliated 
companies  tlie  satellite  capacity  and  other 
necessary  services  to  market  and  distribute  20 
channels  of  popular  cable  progra-Tuning  services  to 
rural  households  equipped  with  18"  DBS  receiving 
antennas.  Most  of  the  programming  services  to  be 
offered  are  owned  or  controlled  by  cable 
companies. 

•  CFA  is  the  nation's  largest  consumer  advocacy 
group,  composed  of  more  than  240  state  and  local 
affiliates  representing  consumer,  senior  citiren, 
low-income,  labor,  farm,  public  power,  and 
cooperative  organizadons,  with  more  than  SO 
million  individual  members.  CFA  was  the  lead 
representative  of  the  public  in  the  legislative 
deliberations  that  led  to  the  1992  Cable  Act.  The 
millions  of  television  viewers  and  cable  consumers 
who  constitute  CFA's  affiliates'  members  have  a 
■■paramount"  First  Amendment  right  to  receive  a 
variety  of  information  from  diverse  sources.  Red 
Liort  Broadcasting  v.  FCC,  395  U.S.  367,  390  (1969), 
and  have  been  undeniably  Bknad  by  the  power 
that  the  cable  industry  ha*  acquired  and  historically 
exercised  to  dominate  the  MVPD  marketplace.  CFA 
is  therefore  critically  concerned  with  the 
anticompetitive  and  anti -consumer  effects  of  the 
proposed  Decrees  on  the  public  intsreet 

»  With  memben  in  19  sUtes  and  dM  District  of 
Columbia.  Television  Viewers  of  America  t*  a 
grassrtMts,  non-profit  public  iniaraet  consomar 
organization  devoted,  interalia.  to  competition  in 
multi-channel  television  delivery.  Founded  in  1991, 
TVA  WM  active  in  the  l«gi«Uti««  MniggW  wiiicfa 
resullMl  la  the  Cable  Talevision  f'^'tniitw 
PralKttoa  and  Coa&patltloB  Ad  of  leM. 


modification,  for  two  reasons.  First, 
although  the  Decrees  are  a  significant 
part  of  the  government's  efforts  to 
structure  the  MVPD  industry,  they 
neither  benefit  consumers  nor  protect 
competition.  The  Decrees  compromise 
the  MSO  defendants'  purported 
obligations  to  provide  fair,  reasonable 
and  nondiscriminatory  access  to 
programming  with  a  host  of  exceptions 
that  benefit  and  entrench  the  MSOs.  The 
advantages  thus  conferred  on  the  MSOs 
will  make  it  very  difficult  for  any  MVPD 
to  compete  with  them.  Second,  the 
Decrees  undennit  the  pro-competitive 
policies  of  the  government's  companion 
effort  to  structure  the  MVPD  Industry, 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992, 
Public  Law  102-385, 102d  Cong..  106 
Stat.  1460  (Oct.  5, 1992)  (the  "Act"). 
The  Decrees  provide  for  far  less 
competition  than  mandated  by  the  Act. 
and  position  the  cable  industry  to  argue 
that  the  Act's  competition  requirements 
can  and  should  be  construed  in 
accordance  with  the  narrow  provisions 
of  the  Decrees.  It  is  not  in  the  public 
interest  for  antitrust  decrees  to  be  used 
to  structure  an  industry 
antlcompetitlvely,  particularly  if  they 
would  impose  a  scheme  that 
contravenes  the  pro-competitive 
statutory  and  regulatory  structure  that 
governs  the  industry. 

n.  The  Court's  Power  To  Reject  the 
Proposed  Consent  Decree*,  or  To 
Require  Modification  as  a  Condition  of 
Approval,  if  They  Fail  To  Serve  the 
Public  Interest 

The  antitrust  actions  from  which  the 
Decrees  arise  were  brought  by  the  State 
Attonieys  General  as  parens  patriae 
pursuant  to  the  Clayton  Act  See 
Complaint  |1  2,  6.  As  such,  they  cannot 
be  settled  "witliout  the  approval  of  the 
court."  15  U.SC.§15c(c).ii 

In  reviewing  a  proposed  settlement  of 
a  parens  patriae  action,  courts  examine 
the  proposed  decrees  to  ensure  that  they 
are  "fair,  reasonable  and  adequate."  i* 
This  inquiry  involves  the  court  in 
reviewing  whether  the  proposed 
settlement  "violates  public  policy," 
Panasonic,  1989-1  Trade  Cas.  (CCH) 
1  68,613.  at  61.244  (citing  Daitylea 
Cooperative,  547  F.  Supp.  at  307-08). 


>i  Section  ISc's  requirement  of  court  approval 
applies  to  actions  for  iniunctive  relief  a*  well  a*  to 
damage  action*.  See  fn  re  Uontgomtry  County  Real 
Estate  Antitrust  Litigation.  452  P.  Supp.  54,  S7-eo 
(D.  MD.  1978). 

"  See  Slatm  of  New  Yoii  and  Marytand,  et  al.  v. 
Nintendo  of  America,  Ate,  775  F.  Supp.  878, 680 
(S.D.N.Y.  1991):  Al  r»  Ponoeonic  Cminaner 
Electronics  Products  Antitrutt  Litigation,  lMe-1 
Trade  Caa.  (CCH)  1  88,813.  it  81.243  (S.DJ<.Y. 
1989);  State  of  New  York  ▼.  Dairyha  Cooptrath^, 
Inc.,  547  P.  Supp.  308,  307-08  (SJU4.Y.  leSX). 
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i.e.,  whether  the  public  interest  in 
competition  has  been  addressed  fairly 
and  adequately  by  the  proposed 
settlement,  and  whether  competition 
may  be  adversely  affected  by  the 
settlement.  See  e.g.,  Dairylea 
Cooperative,  547  F.  Supp.  at  307-08;  see 
also  Montgomery  County  Real  Estate 
Antitrust  Litigation,  83  F.RD.  at  SlS.is 
If  the  interests  of  the  public  are  not 
served  by  the  terms  of  the  settlement, 
the  Court  may  exercise  its  discretion  to 
reject  or  to  approve  the  proposed 
decrees  conditionally  subject  to  certain 
modifications.!* 

m.  The  MVPD  and  DBS  Industrie*,  the 
Program  Access  Provisions  of  the  Cable 
Act  and  an  Overview  of  the  Proposed 
Decrees 

A.  The  MVPD  and  DBS  Industries 

MVPDs  are  entities  "engaged  in  the 
business  of  making  available  for 
purchase,  by  subscribers  or  customers, 
multiple  channels  of  video 
programming."  "  Cable  television 
operators,  who  transmit  programming 
via  wires  directly  to  the  home,  have 
been  the  predominant  type  of  MVPD.  As 
Congress  foimd  in  passing  the  Act: 

There  hat  been  a  substantial  increase  in  the 
penetration  of  cable  television  systems  over 
the  past  decade.  Nearly  56,000,000 
households,  over  69  percent  of  the 
households  with  televisions,  subscribe  to 
cable  television,  and  this  percentage  is 
almost  certain  to  increase.  As  a  result  of  this 
growth,  the  cable  television  industry  has 
become  a  dominant  nationwide  medium.  <e 
Similarly,  the  Complaint  points  out  that 
cable  has  replaced  over-the-air 
broadcasting  as  "the  nation's  major 
television  distribution  medium,"  and 
notes  that  "approximately  3.660,000 
households  subscribe  to  a  cable  service" 
in  New  York.  Complaint  at  1  33. 


"The  Court'*  public  policy  Inquiry  l» 
partictilarly  Important  wher*.  u  here,  tiie  [nter«af« 
affected  l>y  the  proposed  decree*  "are  Ear  broader 
than  tfaoM  of  ttie  particular  parties  in  a  particular 
lawtuiL"  Pattenon  ».  Newspaper  and  MoU 
Delnmnn'  Union.  3M  F.  Supp.  5«5,  5«a  (S.D.N. Y. 
1974).  In  nich  cases,  where  tignificant  public 
interBsU  are  at  stake,  the  Court  muat  "dAtermioe 
whether  the  decree  adequately  protect!  the  public 
interest  and  is  in  accord  with  the  dictate*  of 
Congre**."  United  States  r.  Hooker  Chemica]  and 
PlasticM  Corp.,  607  F.  Supp.  1032.  1057  (DC  N.Y. 
1985);  •«•  United  State*  ».  Ketchikan  Pulp  Co..  430 
F.  Supp.  83,  86  (D.  Alaska  1977)  (Mme,  where 
"court  is  asked  to  enter  a  judgment  which  clearly 
will  have  an  affect  on  the  public"). 

«<  See,  ».g.,  Dairylea  Cooperative.  547  F.  Supp.  at 
307-08;  see  a7»o  United  States  t.  CTE  Corp..  803 
F.  Supp.  730,  753  (D.D.C  1984);  l/nited  Stofe*  ». 
American  Telephone  and  Telegraph  Co.,  552  F. 
Supp.  131,  218  (D.D.C  1982);  United  State*  ir. 
Associated  Milk  Producen.  Inc.,  394  P.  Supp.  29, 
40  (W.D.  Mo.  1975). 

"  Propam  Access  Older  at  3, 1 6  &.3. 

"TheAct|2(aX3). 


Congress  has  expressly  sought  to 
encourage  competition  to  cable, 
particulu'ly  because  cable  service  is 
t]rpicaUy  provided  by  only  one  operator 
in  each  local  commimity.*'  Congress 
was  concerned  by  rising  cable  rates, 
poor  customer  service  and  the  general 
implications  for  "the  flow  of  news, 
inrormation  and  entertainment  to  the 
American  people"  arising  from  cable's 
market  power,  i*  It  recognized  the  public 
importance  of  encouraging  emerging 
MVPD  competitors  to  cable,  because 
"(flair  competition  in  the  delivery  of 
television  programming  should  foster 
the  greatest  possible  choice  of 
programming  and  should  result  in  lower 
prices  for  consumers.")*  Thus,  a 
principal  purpose  of  the  legislation  was 
to  promote  MVPDs  using  "alternative 
and  new  technologies.">o  Such 
alternative  distribution  media  include: 
Multichannel  Multipoint  Distribution 
Service  ('T^IMDS"  or  "Wireless  Cable"), 
Satellite  Master  Antenna  Television 
systems  ("SMATV").  Television 
Receive-Only  ("TVRO")  satellite 
programming  services  >i  and  DBS." 
These  alternative  distribution  media  are 
in  their  comn.ercial  infancy.  Each  has 
its  distinct  characteristics  which  offer 
consumers  a  choice,  but  as  yet  remain 
untested  in  the  mass  market.  Without 
access  to  programming,  however,  none 
of  the  MVTD  competitors  to  cable  using 
these  new  media  will  emerge  as  a  strong 
and  robust  challenger. 

Of  all  of  the  emerging  MVPD 
ahematives  technologies,  high-power 
DBS  has  long  been  recognized  as 
perhaps  the  most  formidable  nationwide 
potential  medium  capable  of  competing 
with  cable  television.is  High-power 


>'Seefd.at(aX2). 

>*Housa  Committee  on  Energy  and  Commerce, 
RR.  Rap.  No.  102-268.  lOZd  Cong.,  2d  Seas.  (1992) 
("House  Report")  at  26. 

1* Act  $  2(a)  H.R.  Rep.  No.  102-882,  House 
Comm.  on  Energy  S  Commerce,  102d  Cong.,  2d 
Ses*.  (1992)  (Conference  Report"),  at  S3;  see  Act. 
S  2(aX6)  ("There  Is  a  substantial  governmental  and 
First  Amendment  Interest  in  promoting  a  diversity 
of  views  through  multiple  technology  media."); 
S  2(bKl )  (stating  that  it  is  the  poUcy  of  Congress  to 
"promote  the  availability  to  tbe  public  of  a  diversity 
of  views  through  cable  television  and  other 
distribution  media"). 

soHousa  Report  at  27. 

aiCunendy,  using  C-band  technology,  NRTC  and 
its  members  provide  vinous  packages  of  sateUite- 
delivered  programming,  called  "Rural  TV«,"  to 
more  than  70.000  TVRO  subscribers.  C-band 
technology  require*  the  use  of  six  to  twelve  foot 
lecelvlng  antennas. 

u  See  Competitive  Impact  SUtement  at  33,948  for 
•  description  of  these  MVPD  sarvlcaa:  see  also  1990 
Cable  Report  5FGC  Red  4982,  5013  (1990). 

s*  See  Competitive  Impact  SUtamanl  at  33948 
(observing  that  because  "  of  iu  small  dish  size  and 
lower  installation  cost,  high-pow«r  DBS  is 
considered  to  be  a  potential  conpetitiva  threat  to 
cable");  House  Report  at  46  (citing  RAND  Study 
below  and  agreeing  that  "during  me  1990's,  high- 


DBS  service  involves  the  provision  of 
multichannel  video  programming 
service  to  "dinner  plate"-size  home 
dishes  approximately  eighteen  inches  in 
diameter,  via  satellites  operating  at 
high-power  levels  in  tbe  higher 
frequency  direct  broadcast  portion  of 
the  Ku  Band.<« 

DirecTv  and  Hughes  Oimmunications 
Galaxy,  Inc.  ("HCG")  are  sister 
subsidiaries  of  Hiighes 
Communications,  Inc.  ("HC3").  HCC  has 
been  licensed  by  the  Federal 
Communications  Commission  ("FCC") 
to  provide  high-power  DBS  service. >> 

DirecTv  is  the  DBS  operating, 
customer  service  and  progranuning 
acquisition  arm  of  the  HQ  family.  HRTC 
has  entered  into  a  DBS  Distribution 
Agreement  with  H(X  to  provide 
services  to  rural  subscribers  across  the 
country," 

Following  the  launch  of  the  first  high- 
power  DBS  satellite  scheduled  for 
December  1993,  DirecTv  will  initiate  the 
first  such  DBS  service  in  the  United 
States  in  early  1994,  operating  from  an 
FCC-assigned  orbital  location  of  101". 
With  its  frill  complement  of  satellites  in 
orbit,  DirecTv  will  have  the  technology 
to  provide  more  than  150  channels  of 
video  programming  directly  to 
households  throughout  the  United 
States.  NRTC  will  market  and  distribute 
approximately  20  channels  of  video 
programming  to  rural  households. 

Another  separate  DBS  provider, 
United  States  Satellite  Broadcasting 
Company,  Inc.  ("USSB"),  will  also  begin 
operation  of  a  high-power  DBS  system 
from  the  101'  orbital  position  in  1994, 
utilizing  a  five-transponder  "payload" 
located  on  the  first  of  HCG's  two 
satellites  to  be  co-located  at  101*.>' 
USSB  will  thus  have  the  technological 
capability  to  offer  approximately  30 


powered  DBS  systems  have  greeter  potential  for 
widespread  competition  %<nth  cable  systems  than  do 
other  multichannel  video  alternatives");  Leland 
Johnson  and  Deborah  R.  Castleman,  Direct 
Broadcoast  Satellites:  A  Competitive  Alternative  to 
Cable  Television,  R-4047-MF/IU.  (Rand  1991),  at 
78  (concluding  that  wrldespread  competition  to 
cable  Is  most  likely  to  come  from  high-powar  DBS) 
(included  as  Appendix  2). 

*«  See  Competitive  Impact  SutflmenI  at  33,948. 

"  See  United  States  Satellite  Broadcasting  Co. 
and  Hughes  Communications  Galaxy,  Inc.,  7  FCC 
Red  7247  (1992). 

>•  See  supra  note  8. 

*'  Radier  than  constructing  and  launching  its  o%vn 
satellite.  USSB  entered  Into  an  agreement  with  HCG 
to  purchase  a  payload  of  5  transponders  on  one  of 
the  HOG  satellitas  to  be  located  at  101*.  USSB  will 
retain  full  operational  control  over  its  transponders, 
and  will  have  sole  disoetioo  a*  lo  tbe  content  of 
programming  tranamitted  over  those  five 
transponder*.  See  United  Satellite  Broadcasting  Ca 
and  Hughe*  Communications  Galaxy,  inc.,  7  FOC 
Red.  at  724a  Thus,  although  oparatlng  from  the 
tame  satellite,  DirecTV  and  USSB  are  direct 
competitors. 
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channels  of  video  programming  to 
consumers.  Although  a  number  of  other 
applications  to  operate  DBS  satellites 
have  been  granted  by  the  FCC.  only 
DirecTV  and  USSB  are  licensed  to 
provide  operational  high-power  DBS 
service  in  this  decade.  Thus,  for  the 
period  of  time  encompassed  by  the 
Decrees,  the  developing  high-power 
DBS  industry  will  consist  of  a  universe 
of  two  licensees,  with  DirecTv 
possessing  the  greater  amount  of 
channel  capacity." 

Although  high-power  DBS  may  be  the 
most  promising  nationwide  potential 
technological  competitor  to  cable 
television,  technological  capability  is 
meaningless  without  the  ability  to 
obtain  and  offer  quality  programming  to 
subscribers.  Thus,  in  1990  the  FCC 
observed  that  DBS  "could  become  a 
strong  competitor  [to  cable)  by  the  mid- 
1990s  if  .*.'.  DBS  can  obtain  reasonable 
access  to  programming."  «  Similarly, 
the  Complaint  acknowledges: 

Programming  is  the  lifeblood  of  the 
multichannel  subscription  television 
industry.  A  competitor  to  cable  television 
must  be  able  to  offer  a  substantial  number  of 
programming  options  to  consumers.  Beyond 
mere  possession  of  programming,  a 
competitor  must  have  the  ability  to  deliver 
particular  programming  which  consumers 
have  come  to  associate  with  multichannel 
subscription  television  [e.g..  CNN,  ESPN, 
MTV,  HBO,  Nickelodeon.  Showtime, 
Cinemax,  The  Disney  Channel,  TNT  and 
USAl.no 

In  this  regard,  most  "marquee" 
multichannel  subscription  programming 
is  supplied  by  companies  that  are 
vertically  integrated  with  cable  MSOs.si 


"  While  high-poww  DBS  is  commerciaJly 
attractive,  there  are  only  two  orbital  locations  other 
than  101°  that  can  offer  opbmum  coverage  of  the 
entire  continental  United  State*.  Moreover,  the 
capital  conunitment  required  to  construct.  launch 
and  operate  a  DBS  satellite  is  quite  extensive  These 
factors  principally  account  for  the  limited  number 
of  competitors  in  this  segment  of  the  MVPD 
industry. 

"  1990  Cable  Report  at  5020  (emphasis  supplied) 

'"Complaint  at  1  42;  see  also  138  Cong  Rec. 
H6533  Cdaily  ed.  July  23, 1992)  (remaiks  of  Rep 
Tauzin)  ("It  will  do  us  little  good  to  hupe  in  vail 
for  the  advent  of  a  DBS,  direct  broadcast  satellite, 
industry  or  for  the  expansion  of  wireless  cable  in 
America  as  competition  to  (the  cable)  monopoly  if 
none  of  it  can  gel  programming.  Programming  is  the 
key."). 

'"The  House  Report  notes  that,  according  to  the 
National  Cable  Television  AssociaUon  ("NCTA"). 
39  of  the  68  nationally  delivered  cable  networks 
have  some  ownership  affiliation  with  cable 
operators.  House  Report  at  41.  Two  MSO 
defendants  in  this  proceeding,  for  example.  Time 
Warner  and  Viacom,  supply  such  "showcase" 
services  as  Home  Box  Office.  Cinemax.  Showtime, 
The  Movie  Channel.  MTV,  Nickelodeon,  Comedy 
Chaimel.  Entertainment  Television,  among  others. 
Competitive  Impact  Statement  at  33.948;  see 
Complaint  at  1  44.  TQ,  the  nation  s  largest  MSO. 
owned  financial  interests  in  American  Movie 
Classics,  the  Discovery  Channel,  QVC  Networks, 


Historically,  these  vertically  integrated 
programmers  have  been  either  flatly 
unwilling  to  deal  with  alternative 
MVPD  cable  competitors,  or  have  done 
so  only  at  highly  discriminatory  rates, 
terms  and  conditions." 

As  a  DBS  provider,  DirecTv  has  had 
Rrst-hand  experience  attempting  to 
negotiate  contracts  with  vertically 
integrated  programmers  to  obtain 
programming  that  is  vital  to  any  viable 
MVPD  business.  As  of  late  January  1993, 
DirecTv  had  been  unable  to  announce 
any  programming  deals  with  vertically  ' 
integrated  orogrammers.  After  the  Act 
was  passed,  the  "log  jam"  began  to 
break  and  DirecTv  was  able  to  enter  into 
its  firet  agreements  with  vertically 
integrated  programmers.  But.  to  this 
date,  less  than  six  months  from  launch 
of  its  first  satellite.  DirecTv  has  still 
been  unable  to  reach  an  agreement 
directly  with  either  of  defendants  Time 
Warner  and  Viacom  to  allow  DirecTv 
and  NRTC  access  to  two  of  the  most 
popular  and  most  essential  examples  of 
multichannel  programming,  HBO  and 
Showtime. 

The  cable  industry  also  sought  to 
hinder  DBS  providere'  access  to 
programming  in  another  way  as  well.  As 
alleged  by  both  the  plaintiff  States  and 
the  Department  of  Justice,  the  MSOs 
formed  Primestar  in  response  to  the 
"threat  of  cable-competitive  entry  into 
medium  or  high-power  DBS,"  33  and  in 
order  to  "suppress  and  eliminate  DBS 
competition  in  the  delivery  of 
multichannel  subscription  television 
programming  to  consimiers."  s*  As 
further  alleged  by  the  plaintiff  States, 
defendants  "designed  and  structured 


Inc..  and  Encore  Senate  Comm.  on  Commerce, 
Science  *  Transportation,  102d  Cong.,  1st  Sess. 
(1991)  at  25  ("Senate  Report").  These  interests  were 
subsequently  transferred  to  its  successor  "spin  off' 
corporation.  Liberty  Media.  Liberty  Media  Decree  at 
2. 

siSee  1992  Cable  Act  $  2(a)(5)  (finding  that  the 
cable  industry  has  become  vertically  integrated; 
cable  operators  and  cable  programmers  often  have 
common  ownership  •  •  •  vertically  integrated 
program  suppliers  *  •  •  have  the  Incentive  and 
ability  to  favor  their  affiliated  cable  operators  over 
nonaffiliated  cable  operators  and  programming 
distributors  using  other  technologies"):  Program 
Access  Order  at  4.  i  9  (observing  that  "in  enacting 
the  program  access  provisions  of  the  Cable  Act, 
Congress  expressed  its  concern  that  potential 
competitors  to  incumbent  cable  operators  often  face 
unfair  hurdles  when  attempting  to  gain  access  to 
the  programming  they  need  in  order  to  provide  a 
viable  and  competitive  multichannel  alternative  to 
the  American  public"):  see  also  1990  Cable  Report, 
5  FCC  Red.  at  5031  ("It  seems  fairly  clear  from  the 
above  tacts  that  verUcally  integrated  MSOs  have  the 
ability  to  limit  competition  to  particular 
programming  services.");  Id.  at  5015  ("The  record 
shows  that  programming  is  not  available  on  the 
same  terms  and  conditions  to  wireless  cable 
operators  as  it  is  to  traditional  cable  operator*."). 

"Competitive  Impact  Statement  at  33.949,  see 
Complaint  at  11  51-62. 

>4Complaintal152. 


their  DBS  venture  In  order  to  reduce  the 
potential  for  direct  competition"  with 
their  cable  systems,  in  order  to 
"undermine  the  ability  of  any  cable 
competitive  DBS  service  to  develop."  35 

B.  The  Legislative  and  Regulatory  Effort 
To  Combat  Cable's  Anti-Competitive 
Effort  To  Dominate  The  MVPD  Industry 

Congress  enacted  the  Cable  Act  in 
order  to  prevent  the  vertically  integrated 
cable  companies  from  choking  off  the 
program  access  that  is  essential  to  a  pro- 
competitive  MVPD  industry  structure 
and  vital  to  ensuring  and  encouraging 
program  divereity.  First,  Section  19  of 
the  Act,  47  U.S.C  628,  expressly 
prohibits  unfair  and  discriminatory 
practices  in  the  sale  of  satellite  cable 
and  satellite  broadcast  programming. 
The  avowed  objective  of  Section  628's 
"program  access"  provisions  is  to 
increase  the  availability  of  programming 
to  new  and  existing  alternative  MVTDs 
in  order  to  promote  diveraity  and 
competition.se  The  FCC's  regulations 
contained  in  the  Program  Access  Order 
implement  Congressional  intent  in 
enacting  Section  628.3»  The  FCC's  new 
rules  are  grounded  in  Congress's  express 
concern  that  "potential  competitors  to 
incumbent  cable  operatore  often  face 
unfair  hurdles  when  attempting  to  gain 
access  to  the  programming  they  noed  in 
order  to  provide  a  viable  and 
competitive  muhichannel  alternative  to 
the  American  public."  » 

C.  Oveniew  of  the  Proposed  Consent 
Decrees 

Both  the  Antitrust  Division  of  the 
Justice  Department  and  the  Attorneys 
General  of  a  large  number  of  States  also 
pursued  a  coordinated  investigation  into 
the  cable  MSOs"  anticompetitive  efforts 
to  restrict  program  access.  The  State 
investigation  concluded  that  alternative 
MVPDs  "have  been  thwarted  by  the 
cable  companies  which  conspired  to 
prevent  their  competitors  from 
obtaining  good  programming."  s*  The 
instant  lawsuit,  arising  from  the 
investigation,  was  accordingly  brought 


"Complaint  at  1  56. 

'•See  e  g..  Conference  Report  at  93  ("The 
conferees  intend  that  the  Commission  shall 
encourage  arrangements  which  promote  the 
development  of  new  teriinologies  providing 
facilities-based  competition  to  cable"). 

>' Significantly,  however,  the  battle  with  ratpect 
to  the  FCX^'s  program  acceM  regulation*  is  not  over. 
On  June  10,  1993,  nine  petitions  for  reconsideration 
of  the  program  access  rules  were  filed  at  the  FTXI. 
including  petitions  by  Liberty  Media.  Time  Warner 
and  Viacom.  See  58  FR  34,800  (June  23,  1993) 
(providing  public  notice  of  nine  petitions  for 
reconsideration  of  the  PCCs  program  access  rules). 

'•Program  Accaaa  Order  at  4. 1  9. 

>*Abrams  Announce*  Settlemaot  With  Cable 
Television  Industry.  Pre**  Release  dune  9, 1993) 
(included  as  Appendix  3). 
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to  obtain  broad  equitable  rebef, 
including  an  order  thai  the  defendant 
MSOs  provide  program  access  or 
reasonable  terms  to  all  MVPD 
competitors.  Consplainl  at  Prayer  for 
Relief  ID. 

Nevertheless,  the  parties  now  seek 
approval  of  three  separate  Def^ees  with 
purported  access  protections  so 
discriminatory  as  to  certain  K4VPD 
industry  segments,  and  so  riddled  with 
exceptions,  that  they  are 
anticompetitive.  These  provisions  are 
also  fundamentally  at  odds  with  certain 
key  Coble  Act  provisions  protecting 
program  access.  The  Decrees  are 
described  briefly  below. 

1.  The  Primestar  Decree 

The  Primestar  Decree  constitutes  the 
heart  of  this  proceeding.  The  "Primestar 
Partner  Services"  listed  on  Exhibit  B  to 
the  decree  include  HBO,  The  Discovery 
Channel,  The  Learning  Channel.  El 
Entertainment  Television  and 
Cinemax.«o  The  Primestar  Decree 
generally  requires  the  MSOs  to  provide 
these  Primestar  Partner  Services  to  all 
MVPDs,  subject  to  certain  exceptions.  In 
particular,  subsections  rV.A.l.(a)-(f)  of 
the  Primestar  Decree  Impose  upon  the 
Primestar  defendants  certain  obligations 
to  deal  with  DBS  and  MMDS  providers. 
These  provisions  appear  to  be  generally 
consistent  with  (though  much  less  pro- 
competitive  than)  the  provisions  of  the 
Act  and  its  regulations.** 

Section  IV.A.l.(g),  however,  singles 
out  high-power  DBS  for  especially 
unfavorable  treatment.  Subsection  (g) 
"supersedes"  the  preceding  protections 
of  (aHf)  by  providing  that  the  Primestar 
Partners  need  not  deal  with  more  than 
one  high-power  DBS  provider  at  the 
lOl"  orbital  location.«>  As  indicated 
above.  DirecTv/h4RTC  and  USSB  will  be 
the  only  high-power  DBS  providers  in 
operation  during  the  Decree  period,  and 
will  both  operate  at  the  101°  location. 
Thus,  Subsection  (g)  expressly  allows 
each  Primestar  Partner  to  refuse  to  deal 
with  at  least  50%  of  that  industry 
segment.*' 


«*Sae  Primettai  CoDMDl  Decrw •(  IV  A.I  |«) 

41  For  progrunotijig  Mrvic-M  In  wtucb  tb*T  do  ooi 
have  •  controlling  tnttrMt,  the  PrtmMtv  partners 
•re  ohiigal*))  undet  Saction  TV  B  of  the  Decnw  rto( 
to  "»»ek  Of  lupport"  coodtict  or  arrangfflnenti 
IncoDslJtent  ivitb  tlM  protactioru  m(  forth  in  IV  A., 
war*  nicb  lorricM  subfact  to  than  Tb«M  "ooo- 
cootroUad  progromming  MrricM"  are  hsted  oo 
Exii>t>it  0  to  tb«  Decree. 

*>  Although  tbara  ara  cartata  omdtttons  that  mtist 
tw  met  In  crdar  to  trigsar  Sabaactk»  (g>'i  program 
access  excepticn  for  DBS,  tee  Primestar  Connent 
Decree.  Section  IV  A  1  (g)(iHiM).  there  t»  no 
retiiftic  prt>«pecl  thai  titaae  condillon*  will  not  be 
met 

«>  Subsection  (g)  also  allows  for  the  similar     - 
axclusioD  of  hlgb-powaf  DBS  opawlois  at  othar 
orbital  location*,  should  any  •««*  Malarialtta.  If  tha 


In  addition.  Section  IV.A.l.(g)  of  the 
Primestar  Decree  states  that  any 
agreements  made  at  orbital  locations 
other  101°  shall  be  made  on  terms 
which  shall  in  no  case  be  less  favorable 
than  the  price  or  terms  agreed  to 
between  the  Primestar  Partners  and  the 
first  DBS  provider  at  the  101"  location. 
This  is  the  only  example  in  the  Decree 
of  rates  not  deRned  by  referaitce  to  the 
prices  and  business  terms  offisred  to  a 
cable  operator  serving  a  comparable 
number  of  subecribers.  It  is  set  instead 
by  reference  to  whatever  separate  rate 
the  MSOs  are  allovired  to  charge  to  high- 
power  DBS  providers,  la  other  words, 
all  competitors  get  access  at  cable 
rates — except  high-power  DBS 
providers,  who  gist  it  at  a  separate  high- 
power  DBS  rate,  if  they  get  it  at  all.«* 

The  impact  of  this  provision  could 
well  make  it  extraordinarily  difficuh  for 
the  high-power  DBS  indusrtry  to 
compete.  Dire«;Tv  undurstands  that, 
after  the  passage  of  the  Act  but  before 
the  filing  of  the  Decree.  USSB  had 
already  entered  into  arrangements  for 
access  to  HBO,  Showtime  and  MTV  and 
other  related  services.  DirecTv  also 
understands  that  these  agreements  may 
have  been  entered  into  at  rates  far 
higher  than  those  comparable  cable 
providers  must  pay.  Thus,  the  Primestar 
Decree  for  high-power  DBS  sets  up  a 
discriminatory  market  allocation 
scheme  that  allows  for  rates 
significantly  higher  than  cable  rates,  and 
a  market  structure  significantly  at  odds 
with  Congress'  policy  and  the  FCCs 
implementation  of  tliat  policy.«s 

2.  The  Viacom  Decree 

The  proposed  Viacom  Discree,  while 
organized  and  worded  slightly 
differently,  is  substantially  similar  to 
the  Primestar  Decree.  Like  the  Primestar 
Partners,  Viacom  controls  several 
critical  programming  services: 
Shovrtime,  The  Movie  Channel,  MTV, 
VH-1  and  Nickelodeon.*"  Section 


Primaatar  Partnara  deal  with  at  leas)  ooa  provider 
(of  Ihair  choosing)  at  that  location. 

«4Signi5canl)}.  the  Libartv  Media  Decree  doaa 
not  single  out  DBS  in  this  otanAar,  and  providaa 
that  the  price  and  terms  oflered  lo  inuividual  DBS 
providers  ihal!  t>e  compaied  againsl  tboea oflsrad 
to  coinparabty  siaed  oabla  operators.  Liberty  Madia 
Decree  at  S.  l2(aKi>)  Tba  reason  is  that  the  Liberty 
M^iia  Decree  does  iH)t  cover  any  competitively 
signiBcant  programming.  See  toba  at  IS. 

«*Tha  last  santeoca  of  n^.A  1.(g)  of  tlie  Primestar 
Decree  contains  a  so-called  "savingit  clause."  which 
purports  lo  r«-insritutn  the  artMs  prolectloos  io  (aV- 
(f)  "for  all  DBS  providan"  If  the  Act  or  lU 
linpi>nn<<nting  regulations  prohibit  the  schana  sal 
forth  in  fg).  le.,  prohibit  excltutve  contracts  with 
high-power  DBS  providers  or  require  thai  actau  be 
mads  available  tc  sil  high-power  DB.S  provider*.  As 
argued  in/ro.  this  clause  only  highli^ts  t)M 
Decree's  aaticompettlive  affects  on  DBS  and  Uta 
MVPD  Induatry. 

••  Sea  Viacom  Decree  at  IV.A.l.(a). 


IV.A.l.(j)  of  the  Viacom  Decree 
essentially  mirrors  Section  IV.A.l.fg)  of 
the  Primestar  Decree,  deecribed  above. 

3.  The  Lilierty  Media  Decree 

The  simplest  of  the  Decrees  is  the 
proposed  settlement  between  the 
plainliff  States  and  Liberty  MtKlia 
Corporation.  Liberty  Media  is  an  owner 
of  both  cable  programrbing  and 
operating  interests,  with  substantial 
ownership  interests  in  Encore  (90%) 
and  American  Movie  Classics  (50%), 
two  premium  movie  chani>els,  as  well 
as  minority  interests  in  such  services  as 
The  Family  Channel,  QVC  Network, 
Black  Entertainment  Television 
("BET"),  The  Jukebox  Netvtfork.  and 
Court  TV.*» 

While  the  Liberty  Media  Decree  does 
not  contain  the  anticompetitive  market 
allocation  restrictions  set  forth  in  the 
other  Decrees,  the  Liberty  Media 
Decree's  purported  access  protections 
are  in  fact  meaningless,  because  the 
Decree  expressly  exempts  from  its 
coverage  all  of  Liberty  Media's  prime 
services,  along  with  virtually  any  others 
that  might  be  remotely  valuable  to  an 
MVPD  cable  competitor.**  The  Liberty 
Media  Decree  thereby  reveals  that  the 
Primestar  partners  are  willing  to  build 
legitimately  pro-competitive  terms  into 
a  settlement  only  if  that  settlement 
otherwise  excludes  any  meaningful 
grant  of  program  access  from  its  scope. 

rV.  The  Reasons  the  Proposed  Consent 
Decrees  Are  Not  in  the  Public  Interest 
and  Should  Not  Be  Approved 

A.  The  (Consent  Decrees  Sanction  an 
Anticompetitive  and  Discriminatory 
Scheme  for  High -Power  DBS 

As  shown  above,  the  two  principal 
decrees  overtly  sanction  an 
anticompetitivB  arrangement  permitting 
access  exclusion  only  with  respect  to 
high-power  DBS.  There  is  no  legal  or 
public  policy  rationale  for  singling  DBS 
out  in  this  fashion.  Moreover, 
sanctioning  such  an  arrangement  vtrlll 
retard  significantly  the  development  of 


«'  See  Senate  Report  at  25:  Liberty  Media  Coasenl 
Decree  at  Exhibits  B  and  C. 

«•  The  prutecboo*  of  the  Liberty  Media  Dscrsa 
apply  only  to  "Wholly  Otvned  Existing  .Senricee," 
wtuch  consist  of  three  minor  programming  sorvtcas 
listed  on  Exhibit  B  to  the  Decree.  Liberty  Media's 
competitively  significant  programming  ts  either 
specifically  exemptnd  from  the  decree  in  the 
definition  of  "Lxisting  Serrires,"  or  is  defined  at  a 
"Partially  Owtied  Existing  Sarrioe''  listed  on 
Exhibit  C  As  to  these  latter  aervicea,  the  decree 
merttly  obligates  Liberty  Media  not  lo  seek  or 
support  any  conduct  or  arrangements  lucoosistenl 
with  the  access  protections  for  "Wholly  Owned 
Existing  Servicea."  but  does  not  obligate  Liberty 
Media  *o  provide  or  even  to  (kdlltaie  access  to  such 
programming,  even  thougb  II  owns  at  much  at  50% 
of  SOBM  of  theee  servicaa. 
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the  service  to  the  ultimate  detriment  of 
MVPD  competition. 

As  DirecTv/NRTC  and  USSB  will 
provide  the  only  high-power  DBS 
service  in  the  foreseeable  future,  the 
proposed  decrees  permit  the  MSOs  to 
pursue  a  strategy  of  excluding  over  50% 
of  thart  key  industry  segment  (and 
probably  the  potentially  strongest 
competitor)  from  access  to  vital 
programming.  Indeed.  USSB  has  already 
obtained  access  to  the  premium 
programming  that  "consumers  have 
come  to  associate  with  multichannel 
subscription  television"**  HBO  and 
Showtime.  Without  these  8er\'ices. 
DirecTV/NRTC  would  stand  at  a  severe 
competitive  disadvantage  relative  to 
cable. 

The  Decrees  would  also  permit  the 
defendants  to  sell  an  incomplete  set  of 
different  critical  programming  on  an 
exclusive  basis  to  each  of  USSB  or 
DirectTv,  thus  potentially  denying  high- 
power  DBS  providers  at  101'  access  to 
the  full  menu  of  key  programming  they 
must  have  to  attract  subscribers.  The 
cable  monopolies  would  then  face  only 
"hobbled"  DBS  competitors. 

The  Decrees  also  fail  to  protect  access 
to  programming  for  DBS  competitors  to 
cable  at  reasonably  competitive  prices. 
By  enshrining  possibly  higher  than 
cable  rate  deals  with  MSO  defendants  as 
the  benchmark  for  the  reasonable  price 
and  business  terms  to  be  offered  DBS 

[)roviders  operating  from  other  orbital 
ocations.  Section  IV.A.1.9(g)  of  the 
Primestar  Decree  and  Section  IV.A.l.(j) 
of  the  Viacom  Decree  effectively  permit 
vertically  integrated  programmers  to 
charge  high-power  DBS  providers 
higher  rates  than  they  charge  to 
comparably  situated  cable  providers. 
There  is  neither  a  pro-competitive 
rationale  for  such  a  pricing  differential, 
nor  a  principled  justification  for  such  a 
different  benchmark  for  high-power 
DBS. 

This  is  not  a  case  that  can  be 
dismissed  merely  by  invoking  the  litany 
that  "the  antitrust  law  protects 
competition  and  not  competitors."  The 
Decrees  permit  the  defendant  MSOs  to 
refuse  to  deal  at  all  with  at  least  50% 
of  the  high-power  DBS  industry,  or  to 
deny  either  high-power  DBS  provider  a 
full  and  adequate  menu  of 
programming.  By  these  means,  the 
Decrees  permit  the  defendant  MSOs  to 
cripple  half  or  all  of  the  high-power 
DBS  segment  of  the  MVPD  industry.  No 
reasonable  basis  e.xists  for  singling  out 
potentially  the  strongest  nationwide 
competitor  to  cable  for  such  treatment. 
Moreover,  if  only  a  particular 
competitor  and  not  competition  is  at 


stake,  why  are  the  MSO  defendants  so 
anxious  to  exclude  high-power  DBS 
providers  firom  the  protective  scope  of 
the  Decrees? 

If  the  Decrees  are  entered  in  their 
current  form,  high-power  DBS  can 
expect  to  be  disadvantaged  in  crippling 
ways.  Unlike  other  competitors,  a  nigh- 
power  DBS  competitor  will  be  unable  to 
enforce  a  right  to  program  access 
through  the  simple  mechanism  of  a 
Decree.  It  will  be  forced  instead  to  rely 
on  a  comparatively  complicated  and 
expensive  antitrust  proceeding  to 
enforce  such  rights,  or  to  utilize  FOC 
processes,  the  final  contours  of  which 
are  not  yet  clear.  Moreover,  the 
knowledge  that  all  in  the  industry  will 
have  of  any  high-power  DBS  provider's 
inability  to  enforce  a  right  to  access 
thrrugh  the  Decrees — or  to  obtain  that 
access  at  cable  competitive  prices — will 
inevitably  weaken  the  high-power  DBS 
provider's  leverage  as  compared  to  other 
actors  in  the  industry.  It  will  be  harder 
for  the  high-power  DBS  providers  to 
negotiate  their  program  access  contracts, 
and  for  such  providers  to  obtain  access 
at  reasonable  rates. 

To  require  a  particiilarly  promising 
industry  segment  to  suffer  sudi  artificial 
disadvantage,  without  Justification,  is 
contrary  to  the  public  interest.*©  The 
end-result  will  likely  be  higher  prices 
and  reduced  program  diversity  for 
customers. 

B.  The  Proposed  Decrees  Are  Utterly 
Inconsistent  With  the  Market  Structure 
Mandated  by  Congress  in  the  Act 

The  Decrees  do  not  stand  simply  as 
conventional  settlements  of  private 
antitrust  actions.  First,  the  lawsuits  by 
the  States  were  one  of  two  key  steps  in 
government's  efforts  to  regulate  the 
MVPD  industry.  The  suits  accordingly 
purport  to  address  fundamental 
questions  concerning  what  constitutes 
anticompetitive,  unfair  and 
discriminatory  conduct  in  the  MVPD 
industry.  Second,  a  parens  patriae  case 
is  by  definition  of  public  importance. 
See  In  re  Montgomery  County  Real 
Estate  Antitrust  Litigation.  452  F.  Supp. 
54,60(D.  Md.  1978). 

The  Decrees  themselves  correspond  to 
the  comprehensive  scope  of  the  States' 
complaints.  They  purport  to  impose  a 
comprehensive  scheme  for  enforcing 
program  access.  However,  because  the 
scheme  established  by  the  Decrees  is 
fundamentally  at  odds  with 


Congressional  and  FCC  action 
implementing  the  Act,  that  scheme 
should  be  rejected. 

The  irony  of  a  proposed  antitrust 
settlement  that  undercuts  a  pro- 
corn  p>etitive  statutory  and  regulatory 
scheme  is  reflected  in  many  facets  of  the 
Decrees.  For  example,  Subsection 
IV.A.l.{g)  of  the  Primestar  Decree 
appears  to  violate  the  Act's  general 
prohibition  against  "unfair  methods  of 
competition  or  unfair  or  deceptive  acts 
or  practices,  the  purpose  or  effect  of 
which  is  to  hinder  significantly  or 
prevent  any  multichaimel  video 
programming  distributor  from  providing 
satellite  cable  progranuning  *  •  *    to 
consumers."  47  U.S.C  628(b)  (emphasis 
supplied).  By  sanctioning  exclusive 
arrangements  between  vertically 
integrated  programmers  and  one  DBS 
provider  at  a  particular  orbital  location, 
the  provision  permits  such  programmers 
to  completely  preclude  anoUier  DBS 

{)rovider  operating  from  the  same  orbital 
ocation  from  offering  the  programming 
to  its  subscribers.si  In  addition,  the 
provision  runs  afoul  of  the  non-price 
discrimination  provisions  in  Section 
628(c)  because  it  condones  a  refusal  to 
sell  "to  a  particular  distributor  when  the 
vendor  has  sold  its  programming  to  that 
distributor's  competitors.  "9«  Finally,  if 
(as  appears  to  be  the  case  already)  the 
pricing  of  the  exclusive  contract 
between  the  first  DBS  operator  and  a 
vertically  integrated  programmer  ia 
higher  than  comparable  rates  charged  to 
cable  operators,  it  enshrines  a  pricing 
term  at  odds  with  Section  628(c)(2)(b)  of 
the  Act. 

Congress  specifically  sought  to  create 
as  much  competition  as  the  marketplace 
would  permit,  and  to  severely  limit 
exclusive  contracts  because  it  perceived 
them  to  operate  in  a  manner  contrary  to 
that  objective  in  the  aurent 
marketpiace.53  Subsection  (g)  cuts  in 
precisely  the  opposite  direction  by 
embracing  refusals  to  deal  and 
exclusivity,  an  approach  explicitly 
rejected  by  Congress.  It  is  not  in  the 
public  interest  for  antitrust  consent 
decrees  to  be  used  to  codify  a  set  of 
rules  for  an  industry  which  not  only 


«*CompUintat142. 


•o  Even  if  high-power  DBS  «rar«  to  suffer  these 
disadvantages  only  for  the  yean  it  would  take  to 
establish  and  enforce  a  nght  to  access  lo  a  legal 
proceeding,  its  unique  lack  of  a  full  complement  of 
key  programming  during  that  critical  start-up 
period  would  surely  render  its  viability  more  fr^le 
than  the  inteiests  of  competition  should  permit. 


"  See  1992  Cable  Act,  Section  628(c)(2KC). 

•»  See  Program  Access  Order  at  54, 1116.  The 
FCC  con.strues  non-price  discrimination  by  a 
programming  vendor  between  competing 
diktributors  as  falling  within  Section  e2a(c)  of  the 
Act  Id.  The  FCC  has  used  the  example  of  a 
vertically  integrated  programming  supplier's 
"unreasonable  refusal  to  sell"  programming  "to  a 
class  of  distributors,  or  refuting  to  initiate 
discussions  with  a  particular  distributor  when  the 
vendor  has  §old  its  progranuning  to  that 
distributor's  competitor."  Id.  (emphasis  supplied). 

•9  See  Program  Access  Order  at  20, 163 
("Congress  has  clearly  placed  a  higher  value  on  new 
competitive  entry  than  on  continuabon  of  exclusive 
distribution  prices  that  Impede  this  entry. "). 
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tails  to  protect  competition  ••  fully  •• 
the  regtiletory  wdbmme  that  governs  that 

industry,  but  also  begins  with  a 
presumption  that  is  actively  contrary  to 
the  regulatory  scheme. 

Subsection  (g)'s  last  sentence  is 
particularly  revealing.  It  implicitly 
concedes  that  the  exdusivity  and 
discriminatory  treatment  it  ssnctions  is 
fundamentally  at  odds  with  the  intent  of 
Congress  and  the  Act.  Its  lame  provision 
that  it  will  be  deemed  to  extend  the  pro- 
competitive  prcrtections  of  the  Decree  to 
high-power  DBS  only  if  federal  law  is 
detennined  tc  do  so  fails  to  alleviate  the 
burdens  on  high -power  DBS  dBSchbed 
above. 

The  "savings"  clause  essentially  is  an 
afterthought.  In  its  affirmative 
operation,  Subsection  (g)  presumptively 
favors  the  Primestar  defendants' 
continued  ability  to  engage  in 
exclusionary  and  discriminatory 
practices  over  a  significant  class  of 
MVPDs  that  the  Decreo  as  a  whole 
purports  to  protect.  In  condur:ting  its 
public  interest  inquiry,  the  Coi:rt  should 
consider  the  Decree  in  the  manner  in 
which  it  is  affirmatively  intended  to 
operate — not  according  to  a  "savings" 
Clause  which  would  require  high-power 
DBS  to  prove  that  it  is  covered  by  the 
Act  in  order  to  win  protection  under  the 
Decree.  Further,  if  there  is  no  public 
interest  or  consumer  protection 
rationale  for  Subsection  (g}'s 
anticompetitive  exclusion,  then  its 
continued  presence  can  serve  no 
pu'pose  other  than  to  "muddy  the 
waters"  in  interpreting  and 
understanding  the  Act's  protections.  As 
argued  directly  below,  this  is  a  real  and 
invidious  danger  of  allowing  the 
"savings"  clause  to  justify  Subsection 
(g}'s  presence  in  the  Decree. 

C.  In  All  Everts  The  Proposed  Decrees 
Shoufd  Be  Modified  To  Eliminate  The 
Possibility  Of  Any  Persuasive  O 
Precedential  Effect  On  Other 
Proceedings  In  Other  Forums 

One  additional  significant  danger  that 
could  result  from  this  Court's  approval 
of  the  Decrees  in  their  current  form  is 
that  the  cable  monopolies  would  argue 
in  other  forums  that  the  Decrees  reflect 
the  views  of  the  State  Attorneys  General 
and  the  Court  on  the  appropriate  KfVPD 
market  structure  and  competition 
principles.  This  is  not  a  mere 
hypothetical  issue.  The  FCC  is  in  the 
midsl  of  considering  reconsideration 
petitions  in  its  Pro^m  Access 
proceedings  and  thus  the  precise 
operaticm  and  scope  of  the  rules  are  not 
yet  finalized.M 


Moreover,  •van  aftar  th«  proceedings 
have  been  oompleCed,  oartain  caudal 
aspects  of  the  rules  with  le^MCt  to 
exclusionary  practices  may  call  for  an 
evaluation  of  a  particular  MSO's 
program  access  obligation  oDder  an 
antitrust  standard  requiring  • 
competitive  market  structure.  With 
regard  to  its  rules  on  non-price 
discrimination,  for  example,  the  FCC 
has  stated: 

Our  ImplRDentation  of  the  non-price 
discrimination  aspects  of  Section  628(c) 
concerning  uni«a«onable  refusals  to  mU  or 
■imilar  exclusiooary  practices  will  draw 
upon  certain  antltrxist  precedacti  to  dafins 
"unreasonabla"  as  well  as  othir  iiiagal 
principles,  and  will  be  addrBued 
individually  through  th«  ecfbrcament 
pror«i»g.s» 

This  is  by  no  means  the  only  example 
of  an  area  in  the  FCC's  new  rules  that 
remains  to  be  clarified  throxigh  the 
FCC's  enforcement  process.  For 
example,  in  interpreting  Section 
628(b)'s  prohibition  of  "unfair 
practices"  which  hinder  significantly  or 
prevent  any  MVPD  from  (Staining 
access  to  cable  programming,  the  FCC 
has  stated: 

Elements  of  an  offeote  under  this  provision 
would,  howevw,  include  a  demonstration 
that  "the  purpon  or  eflact"  of  tJw  conduct 
was  to  "hinder  signlficantJy  or  proveat  any 
multichannel  video  pmgrammiiif  distributor 
fetxn  providing  •  •  •  progranmiing  to 
subscribers  or  consumers."** 

A  high-pcwer  DBS  provider  seeking 
to  enforce  its  rights  under  t}v»  provision 
could,  in  the  absence  of  clarification 
from  this  Court,  be  faced  with  a  claim 
by  the  cable  industry  that  the  DBS 
industry  structure  sanctioned  by  the 
Decrees  is  dispositive  on  the  question  of 
whether  the  high-power  DBS  provider 
has  been  hindered  signiScantly  in  Its 
ability  obtain  cable  programming. 

Accordingly,  whatever  results  from 
this  proceeding,  the  amici  respectfully 
urge  the  Court  to  make  a  specific  finding 
that  this  case  in  no  way  reflects  the  view 
of  any  party  or  the  Court  concerning  the 
program  access  obligations  the  MSOs 
will  have  imder  other  legal  authorities, 
such  as  the  Cable  Act  qtod  the  FCC's 
rules,  or  of  what  constitutes  an 
adequately  competitive  market  structure 
or  conduct  under  those  authorities. 

D.  The  Court  Should  Exercise  hs 
Equitable  Discretion  To  Refuse  To 
Sanction  the  Decrees  Because  of  Their 
"Clear  Anticompetitive  Effect" 

This  Court  has  long  since  resolved  the 
propriety  of  refusing  to  approve  an 
antitrust  consent  decree  tvith  a  "dear 


•«SMSupnnoCaS7. 


uPro^Hi  AocM*  Ordor  al  SS  flit. 
I  AccMa  Ordw  a«  ta.  ttl. 


anticompetitive  e£facL"  Accordingly, 
the  Court  should  adopt  its  previous 
approach  in  State  of  New  York  v. 
Dairylea  Cooperative.  Inc.,  547  F.  Supp. 
306,  308  (S.DJ4.Y.  1082).  In  Dairylea 
Cooperative,  the  state  of  New  York  sued 
a  didry  cooperative  for  conspiring  to  fix 
the  wholesale  and  retail  prices  of  znilk 
and  to  allocate  retail  customers.  As  part 
of  the  proposed  settlement,  the 
defendant  would  have  issued  "oent-off 
coupons"  redeemable  for  discounts  on 
its  products.  Id.  at  308.  This  Court 
reJM:ted  the  proposed  settlement  based 
upon  the  "clear  anticompetitive  effect  of 
the  couponing  plui."  Id.  The  Court 
reasoned; 

The  plan  unquestionably  both  gives 
substantial  future  marketing  advantages  to 
Dairy iea,  the  allegml  antitmst  wnongooer, 
and  makes  no  effort  to  at  least  endeeiui  to 
provide  payments  that  are  at  a  mtntrmim 
made  to  those  very  customers  actually 
Injured  in  the  past  by  Dairylea's  alkndly 
wrongful  ccnduct.  As  I  read  it,  the  plan 
which  plaintiff  and  Dairylea  projpose 
converts  a  "compensatory"  legal  settlement 
into  a  marketing  program. 

Id.  Significantly,  the  Court  pointed  out 
in  rejecting  the  settlement  tJia  fact  that 
the  defendant's  "competitors"  were 
"disadvantaged  at  every  turn'!  by  the 
settiemar.t,  and  that  the  parties  should 
come  up  with  "further  proposals  that 
adequately  deal  with  the  above 
concoDs."  Id.  This  Court  should 
similarly  require  the  parties  to  propose 
real  program  access  protections  as  a 
condition  of  settlement,  and  should 
decline  to  lend  its  imprimatur  to 
unreasonably  discriminatory  access 
protections  presented  in  the  guise  of 
consumerism.  The  Decrees,  hka  the 
Dairylea  Cooperative  plan,  damage  a 
significant  group  of  competitors, 
competition,  and  consumers — end 
should  therefore  be  rejected. 

V.  Conclusion 

This  Court  should  act  to  ensure  that 
the  Decrees  promote  fair  competition  in 
the  MVPD  industry,  and  should  reject  or 
conditionally  approve  the  proposed 
settlements  if  they  do  not.  See  United 
States  v.  American  Telephone  and 
Telegraph  Co..  552  F.  Supp.  at  216.  DBS 
providers  are  the  primary  nationwide 
emerging  competitors  to  cable 
television,  yet,  the  terms  of  the 
proposed  settlements — in  particular 
Section  V.A.l.(g)  of  the  Primestar 
Decree  and  Section  IV.A.l.(i)  of  the 
Viacom  Decree — disadvantage  DBS 
providers  "at  every  turn."  Dairylea 
Cooperative.  Inc..  547  F.  Supp.  at  308. 
In  particular,  the  proposed  Decrees 
disadvantage  DBS  as  a  major  class  of 
cable  competitors  by  expressly  targeting 
and  carving  out  from  their  protections 
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over  half  of  the  Universe  of  DBS 
providers  that  can  viably  compete  with 
cable;  by  sanctioning  anticompetitive 
exclusive  arrangements  at  other  DBS 
orbital  locations;  by  imposing  a 
benchmark  of  allegedly  "reasonable" 
rates  on  DBS  providers  that  in  reality 
ensures  that  DBS  providers  can  only  be 
charged  anticompetttive  rates;  and  by 
treating  the  DBS  industry  disparately  in 
the  decrees  relative  to  other 
technologies. 

This  Court  should  accordingly  reject 
the  Decrees  in  their  current  ioria. 

Respectfully  submitted. 
Gary  M.  Epstein  (4780).  Edward  J.  Shapiro. 
Nicholas  W.  Allard.  lames  H.  Barker.  Alan  L. 
BushloMT,  Latham  &  Watkins. 
1001  I^nsylvania  Avenue.  NW..  Suite  1300. 
Washington.  DC  20004.  (202)637-2200. 
Attorneys  for  DirecTV.  Inc. 

John  B.  Richards  (1574).  Christine  M.  Gill. 

Keller*  Heckman, 

JOOJ  CStreH.  NW..  Suite  500  West. 

Washington.  DC2000J.  (202)  434-4040: 

Attorney  for  National  Rural 

Telecommunications  Cooperative. 

Andrew  Jay  Schwartzman  (5430). 

Media  Access  Project.  2000  M  Street.  NW.. 

Washitigton.  DC  20036.  Attorney  for 

Consumer  Federation  of  America. 

Gary  R.  Frank  (9ft40), 

President.  Television  Viewers  of  America. 

Inc..  1730K  Street.  NW..  Suite 304. 

Washington.  DC  20006. 

Affidavit  of  Service 

Sharon  Cole,  being  duly  sworn, 
deposes  and  says: 

1. 1  am  not  a  party  to  this  action  and 
I  am  over  18  years  of  age. 

2. 1  am  employed  by  Latham  & 
Watkins.  885  Third  Avenue.  New  York. 
New  York  10022.  attorneys  for  DjrecTv. 
Inc. 

3.  On  July  16,  1993, 1  caused  to  be 
served  by  hand  true  copies  of  the 
annexed  Joint  Amicus  Curiae 
Memorandum  Law  of  DirecTv.  Inc., 
National  Rural  Telecommunications 
Cooperative,  Consumer  Federation  of 
America  and  Television  Viewers  of 
America.  Inc.,  together  with  Appendices 
1.  2  and  3  thereto,  on  the  following: 

Robert  Abrams, 

Attorney  General  of  the  State  of  New  York. 
120  Broadway,  suite  2601.  New  York.  N.Y. 
10271.  Attn:  Joseph  Opper.  Esq 
Kenneth  R.  Logan,  Esq.. 

Simpson  Thacher  &■  Bartlett.  435  Lexington 
Avenue.  New  York,  New  York  10017, 
Attorneys  for  Viacom  Inc.  and  Viacom  K- 
Band.  Inc. 

3.  On  July  16. 1993. 1  also  caused  to 
be  served  by  hand  true  copies  of  the 
annexed  Joint  Amicus  Curiae 
Memorandum  of  Law  of  DirecTv,  Inc.. 
National  Fhiral  Teleconununications 
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Cooperative.  Consumer  Federation  of 
America  and  Television  Viewers  of 
America.  Inc..  together  with  Appendices 
1.  2  and  3  thereto,  on  Arthur  F.  Golden. 
Esq..  Davis  Polk  &  Wardwell.  450 
Lexington  Avenue.  New  York,  NY 
10017  counsel  for  Primestar  Partners 
L.P.  and  coordinating  counsel.  We  were 
instructed  by  Davis.  Polk  &  Wardwell 
that  as  coordinating  counsel  they  have 
the  authority  to  accept  service  on  behalf 
of  all  defendants  in  this  action,  except 
for  Viacom  Inc.  and  Viacom  K-Band. 
Inc. 

4.  On  July  16, 1993. 1  also  caused 
copies  of  the  documents  identified 
above  to  be  served  by  federal  express 
mail  upon  the  following: 

Daniel  E.  Lungren, 

Attorney  General  of  the  State  of  California. 

300  South  Spring  Street.  Suite  SOON.  Los 

Angeles,  CA  90013. 

J.  Joseph  Curran.  Jr., 

AMorney  General  of  the  State  of  Maryland. 

200  St.  Paul  Place.  Baltimore.  MD  21202. 

Scott  Harshbarger, 

Attorney  General  of  the  Commonwealth  of 

Massachusetts.  One  Ashburton  Place.  Boston, 

MA  02108. 

Lee  Fisher. 

Attorney  General  of  the  State  of  Ohio,  65  East 
State  Street.  Suite  708.  Columbus.  OH  43266- 

0590. 

Ernest  D.  Preate.  Jr.. 

Attorney  General  of  the  Commonwealth  of 
Pennsylvania.  Office  of  Attorney  General. 
14th  Floor.  Strawberry  Square.  HarrisbunL 
PA17120  ^ 

Dan  Morales. 

Attorney  General  of  the  State  of  Texas.  Office 

of  the  Attorney  General.  Capitol  Station.  P.O. 

Box  12548.  Austin.  Texas  78711-2548. 

James  H.  Evans, 

Attorney  General  of  the  State  of  Alabama. 

Office  of  the  Attorney  General.  Antitrust 

Division.  5720  Carmichael  Road. 

Montgomery.  AL  36117. 

Winston  Bryant. 

Attorney  General  of  the  State  of  Arkansas. 

200  Tower  Building.  323  Center  Street.  Uttle 

Rock.  AR  72201 . 

Gale  A.  Norton, 

Attorney  General  of  the  State  of  Colorado. 

1525  Sherman  Street.  5th  Floor,  Denver. 

Colorado  80203. 

Richard  Blumenthal, 

Attorney  General  of  the  State  of  Connecticut. 

110  Sherman  Street.  Hartford,  CT  06105. 

Charles  M.  Oberly,  UI. 

Attorney  General  of  the  State  of  Delaware. 

Department  of  Justice.  Delaware  State 

Building.  820  N.  French  Street.  Wilmington. 

Delaware  19801. 

Robert  A.  Butterworth. 

Attorney  General  of  the  State  of  Florida. 
Office  of  the  Attorney  General.  PL-Ol  The 
Capital.  Tallahassee.  Florida  32399^1050. 
Larry  Echohawk. 


Attorney  General  of  the  State  of  Idaho.  Office 
of  the  Attorney  General.  Consumer  Protection 
Unit.  Statehouse.  Room  119.  Boiae.  ID  83720. 
Roland  W.  Burns. 

Attorney  General  of  the  State  of  Illinois. 
Illinois  Attorney  General's  Office.  100  West 
Randolph  Street  1  Jth  Floor.  Chicago.  Illinois 
60601. 

Pamela  Carter. 

Attorney  General  of  the  State  of  Indiana. 

Office  of  the  Attorney  General.  Slate  of 

Indiana.  402  West  Washington  Stivet. 

Indianapolis.  IN  46204-2794. 

Bonnie  J.  Campbell. 

Attorney  General  of  the  State  of  Iowa.  Hoover 

Building.  Second  Floor  1300  East  Walnut 

Street.  Des  Moines.  Iowa  50319. 

Robert  T.  Stephen, 

Attorney  General  of  the  State  of  Kansas. 

Kansas  Judicial  Center  301  West  Wth  Street. 

Topeka.  Kansas  66612. 

Chris  Gorman, 

Attorney  General  of  the  Commonwealth  of 

Kentucky  209  St.  Oair  Street.  Frankfort.  KY 

40601-1875. 

Richard  P.  leyoub. 

Attorney  General  of  the  State  of  Louisiana. 
P.O.  Box  94095.  Baton  Rouge.  LA  70804- 
9095. 

Michael  E.  Carpenter, 

Attorney  General  of  the  State  of  Maine.  State 

House  Station  6.  Augusta.  Maine  04333. 

Frank  J.  Kelley. 

Attorney  General  of  the  State  of  Michigan. 

P.O.  Box  30215.  Lansing.  Ml  48909. 

Hubert  H.  Humphrey.  HI, 

Attorney  General  of  the  State  of  Minnesota. 

1400  NCL  Tower.  445  Minnesota  Street.  St. 

Paul.  MN  55101-2131. 

Joseph  P.  Mazurek, 

Attorney  General  of  the  State  of  Montana. 

215  North  Sanders.  Helena.  MT  59620. 

Don  Stenberg, 

Attorney  General  of  the  State  of  Nebraska. 

2115  State  Capitol.  Lincoln.  NE  68509-6920. 

Frankie  Sue  Del  Papa, 

Attorney  General  of  the  State  of  Nevada. 

Office  of  the  Attorney  General.  Capitol 

Complex,  Carson  City,  NV  89710. 

]efirey  R.  Howard, 

Attorney  General  of  the  State  of  New 

Hampshire.  25  Capitol  Street.  Concord.  N.H. 

03301. 

Robert  J.  Del  Tufo, 

Attorney  General  of  the  State  of  New  Jersey. 
25  Market  Street— CN  085.  Trenton.  New 
Jersey  08625. 

Tom  Udall. 

Attorney  General  of  the  State  of  New  Mexico. 
P.O.  Drawer  1508.  Sante  Fe.  New  Mexico 
87504. 

Michael  F.  Easley. 

Attorney  General  of  the  State  of  North 

Carolina,  NC  Department  of  Justice,  Post 

Office  Box  629.  Raleigh.  N.C.  27609-0629. 

Heidi  Hietkamp. 

Attorney  General  of  the  State  of  North 

Dakota.  Office  of  the  Attorney  General.  State 
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Capitol.  600  East  Boulevard  Ave  .  Bismarck, 

ND  5B505 

Theodore  R.  Kulongoski, 

Attorney  General  of  the  State  of  Oregon.  1 162 

Court  Street  SE .  Salem,  Oregon  97310 

Maik  Bamett. 

Attorney  General  of  the  State  of  South 

Dakota.  500  E  Capitol.  Pierre.  South  Dakota 

57 SOI -5070 

Charles  W.  Burson, 

Attorney  General  and  Beporter.  State  of 
Tennessee.  450  Jarrtes  Bobertson  Parkway, 
Nashville,  Tennessee  37243-0492 
~'  Jan  Graham. 
Attorney  General  of  the  State  of  I  'lah.  Ill 
State  Capitol  BIdg.,  Salt  Lake  City.  { T  84114 
)eftey  L.  Amestoy, 

Attorney  OneruV  of  the  Stale  of  Vermont, 
109  State  Street,  Montpelier  VT  05609-1001. 
Stephen  D.  Rosenthal. 
Attorney  Creneral  of  the  Commonwealth  of 
Virginia,  Office  of  the  Attorney  General,  101 
North  Ei^lh  Street,  Richmond,  Virginia 
23219 

Christine  O.  Geogoire, 

Attorney  General  of  the  State  of  Washington, 
900  4th  Avenue,  Suite  2000,  Seattle,  WA 
98164-1012. 
James  E.  Doyle. 

Attorney  General  of  the  State  of  Wisconsin, 
Wisconsin  Department  of  Justice,  Post  Office 
Box  7857,  Madison.  Wisconsin  53707-7857. 

Sharon  Cole, 

Sworn  to  before  me  this  16th  day  of  July, 
1993. 

Alan  L.  Bushlow, 

Notary  Public,  State  of  New  York.  No  41- 
4940029.  Qualified  in  Queens  County. 
Commission  Expires  August  J,  J 994. 
Septembers,  1993. 

The  Honorable  Anne  K.  Bingaman, 
Assistant  Attorney  General  for  Antitrust, 

Boom  3101,  Main  Justice,  10th  Street  and 

Constitution  Avenue  NW.,  Washington, 

DC  20530 
Re.  The  Proposed  Consent  Decree  in  U.S.  v. 

Primestar  Partners. 
Dear  Anne;  As  you  suggested,  I  am  writing 
to  elaborate  upon  some  of  the  points  we 
discussed  during  our  conversation  yesterday 
regarding  the  proposed  federal  consent 
decree  in  the  Primestar  Partryers  case. 

As  you  know,  we  are  particularly 
concerned  about  the  provisions  in  the  State 
and  Federal  decrees  that  permit  or 
contemplate  exclusive  arrangements  between 
the  cable  defendant  programmers  and  one  of 
the  competitive  direct  broadcast  satellite 
("DBS")  operators.  We  believe  that  these 
arrangements  are  antithetical  to  the  purposes 
of  the  1992  Cable  Act  and  the  FCC 
regulations  implementing  the  Act.  If  these 
arrangements  are  permitted  to  stand,  the 
result  will  probably  be  a  DBS  alternative  to 
cable  that  is  decidedly  less  appealing  and 
more  costly  to  consumers  than  would 
otherwise  be  the  case.  Ultimately  DBS  would 
^  weajiened  materially  as  a  competitor  to 
niCcable  industry,  precisely  the  end  sought 
by  the  cable  industry  and  absolutely  contrary 
to  the  pro-competitive  objectives  of  the 


Justice  Department  in  bringing  its  antitrust 
action. 

It  is  evident,  however,  from  the  hearing 
held  on  September  3, 1993  that  the  judge  will 
sign  the  pmpmsed  decreet  in  the 
corresponding  case  between  the  state 
Attorneys  General  and  the  cable  defendants. 
The  judge  based  his  decision  on  principles  of 
federalism  which  he  believed  dictated  that  he 
defer  to  the  judgment  of  the  state  Attorneys 
General.  He  made  clear,  however,  that  his 
acceptance  of  the  state  decrees  can  in  no  way 
be  viewed  as  a  judicial  stamp  of  approval  of 
the  lawfulness  or  propriety  of  any  particular 
arrangements,  contracts  or  practices  under 
the  1992  Cable  Act,  matters  over  which  he 
disclaimed  jurisdiction.  He  emphasized  that 
his  entry  of  final  judgment  on  these  decrees 
should  not  be  given  any  weight  in 
prfx:eedings  before  the  Federal 
Communications  Commission  or  other  courts 
where  challenges  might  be  asserted  to 
exclusive  contracts  between  a  cable 
programmer  and  a  DBS  provider  pursuant  to 
the  1992  Cable  Act. 

To  some  extent,  the  court's  statements 
according  no  precedential  effect  to  the  state 
decrees  mitigates  the  substantial  harm  to  the 
DBS  industry  that  could  result  if  the  cable 
defendants  were  permitted  to  use  these 
decrees  to  prejudice  the  rights  available  to 
their  competitors  in  other  fora.  At  a 
minimum,  we  would  request  that  the  Justice 
Depa'hment  take  a  similar  position  to  that 
adopted  by  the  court  regarding  the  use  of 
these  decrees  in  other  proceedings  brought 
under  the  1992  Cable  Act. 

Accordingly,  we  asked  that  the  Justice 
Department's  Tunney  Act  filing  with  the 
court  contain  a  statement  to  the  effect  that 
entry  of  the  decree  cannot  be  viewed  as  an 
approval  by  the  US.  Government  of  any 
contracting  arrangements  involving  DBS 
exclusivity  and  that  the  DOJ  does  not  intend 
that  the  decree  in  any  way  prejudice  the 
rights  or  remedies  afforded  to  multichannel 
video  programming  distributors  under  the 
1992  Cable  Act.  Such  a  stand  would  bolster 
the  court's  statements  with  regard  to  the  state 
decrees  and  further  alleviate  the  potential  for 
the  federal  decree  to  be  misused  to  impede 
the  enforcement  of  the  1992  Cable  Act. 

Obviously.  DirecTv  and  the  other 
signatories  to  :t5  comments  filed  with  the 
Justice  Department  on  August  23, 1993, 
pursuant  to  the  Tunney  Act,  continue  to  have 
serious,  substantive  objections  to  that  portion 
of  Section  IV. D  of  the  proposed  federal 
consent  decree  dealing  with  DBS  exclusivity. 
I  would  hope  that  you  would  give  serious 
consideration  to  those  arguments,  as  well. 

If  I  may  provide  you  with  further 
information,  please  let  me  know.  Thank  you 
for  your  consideration  and  I  look  forward  to 
further  discussions  with  you. 

With  best  regards. 
Sincerely. 
Harry  McPherson. 

[FR  Doc  93-27910  Filed  11-16-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Haalth 

Adminlttratlon 

Advlaory  Commlttaa  on  Conatruction 
Safety  and  Haalth;  Raquaat  for 
Nomination  of  Mambara 

The  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  requests 
nominations  for  individuals  to  \» 
appointed  (o  the  Advisory  Committee 
on  Construction  Safety  and  Health.  The 
Committee  is  established  under  section 
107(e)(1)  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  use.  656).  The  function  of 
the  Committee  is  to  advise  the  Assistant 
Secretary  on  occupational  safety  and 
health  matters  in  the  construction 
industry. 

The  Committee  meets  approximately 
four  to  six  times  per  year  for  one  or  two 
days  per  meeting.  The  Committee  has  15 
members,  categorized  as  follows: 
— Five  representatives  of  employee 

interests; 
— Five  representatives  employer 

interests: 
— Two  representatives  of  State  safety 

and  health  agencies; 
— Two  representatives  qualified  by 

knowledge  and  experience  related  to 

construction  safety  and  health;  and 
— One  representatives  from  the  National 

Institute  for  Occupational  Safety  and 

Health. 
Nominations  of  new  members  and 
renominations  of  current  members  will 
be  accepted  in  all  categories  of 
membership. 

The  terms  of  the  present  members  of 
the  Committee  will  expire  March  23, 
1994.  The  term  of  office  for  the  new  and 
reappointed  members  is  two  years  and 
will  end  on  March  23.  1996. 

Nominees  must  have  specific 
experience  and  be  actively  engaged  in 
work  related  to  occupational  safety  or 
health  in  the  construction  industry.  No 
member  of  the  Committee  (other  than 
representatives  of  employers  and 
employees)  shall  have  an  economic 
interest  in  any  proposed  rule.  The 
category  of  membership  for  which  the 
candidate  is  qualified  should  be 
specified  in  the  nomination  letter(s) 
Nominations  for  particular  category  of 
membership  should  come  from 
organizations  or  individuals  within  that 
category. 

A  summary  of  the  nominee's   . 
background,  experience  and 
qualifications  with  date  of  birth,  current 
address,  telephone  number  and  Social 
Security  number  should  be  included 


Federal  RagirtT  /  Vol.  58.  No.  220  /  Wednesday,  htovembet  17.  1993  /  Noticeg  60703 


with  the  Domination.  In  addition,  each 

nomination  letter  shall  state  that  the 

person  nominated  is: 

— Aware  of  the  nomination; 

— Willing  to  serve  as  a  Committee 

member: 
— Able  to  be  present  at  meetings:  and 
—Free  of  apparent  conflicts  of  interest 

that  would  preclude  unbiased  service 

on  the  Committee. 

Nominations  should  be  siibmitted  to 
Tom  Hall,  Division  of  Consumer  AHairs. 
Occupational  Safaty  and  Health 
Administration,  room  ^4-3647,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210,  no  later  than  January  15, 
1994.  For  further  information,  contact 
Tom  Hall  at  (202)  219-8615. 

Signed  at  Washington.  DC.  this  9tij  day  of 

November  1993. 

)o«eph  A.  Dear, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  93-28276  Filed  lt-lft-93;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

PermH  Application  Received  Under  the 
Antarctic  Conaervation  Act  of  1978 

NovemberlO,  1»93. 

AGENCY;  National  Science  Foundation. 
ACTKM:  Notice  of  Permit  Application 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  P.L.  95-541 


SUKMKURr:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  December  11, 1993. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADOflESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627. 
Office  of  Polar  Programs,  National 
Science  Foundation,  Washington.  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Guy  G.  Guthridge  at  the  above  address 
or  (202) 357-7817. 

SUPPLEMENTARY  MFORMATKM:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541).  has 
developed  ragulations  that  implemant 


the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
flora"  for  all  United  States  dtizena.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  varioiu  activitiea  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 
The  application  received  ia  as  follows: 
Applicant:  David  R.  Merchant. 
Institute  for  Quaternary  Studiea/Room 
320.  5711  Boardman  Hall,  University  of 
Maine,  Orono,  ME  04469-5711. 

Activity  for  Which  Permit  Requested 

Two  members  of  U.S.  Antarctic 
Program  project  S-156  p.  Merchant  and 
C.  Narwhold)  request  permission  to 
conduct  glacial  geology  along  the 
western  boundary  of  the  Site  of  Special 
Scientific  Interest  (SSSI)  at  Cape 
Crozier,  Ross  Island. 

The  ice-free  land  southwest  of  Post 
Office  Hill  at  Cape  Crozier  represents 
that  only  locality  in  the  entire  McMurdo 
Sound  region  that  shows  late 
Quaternary  glacial  deposits  above  600 
meters  elevation.  A  detailed  map  of 
these  deposits,  along  with  a  collection 
of  reworlced  marine  shells  and  corals 
removed  from  these  deposits  (for 
radiocarbon  dating),  will  afford  the  only 
geologic  reconstruction  of  grounded  ice 
in  the  Ross  Embayment  during  late 
Quaternary  time.  Scientists  have 
mapped  similar,  but  lower  elevation, 
glacial  deposits  east  of  Cape  Crozier  on 
Ross  Island  (Cape  Bird,  Cape  Evans.  Hut 
Point)  and  in  the  McMurdo  Dry  Valleys 
region  (Taylor,  Ferrer,  Wright  Garwood, 
and  Marshall  valleys),  but  now  require 
the  critical  evidence  from  Cape  Crozier 
to  complete  an  understanding  of 
(reconstruct)  the  extent  of  former  ice- 
sheets  in  the  region.  This  reconstruction 
represents  the  primary  objective  of  the 
S-156  proposal.  Understanding  the 
extent  of  former  ice  sheets  helps  in 
understanding  the  relationship  of  ice 
sheets  and  climate  change. 

The  glacial  deposits  that  require  study 
occur  just  along  the  border  of  the  SSSI. 
and  therefore  some  of  the  work  may  fall 
100  to  200  meters  within  the  SSSI. 
However,  nearly  ail  of  the  work  will 
occur  outside  the  SSSI.  about  1 
kilometer  southwest  of  Post  Office  Hill 
and  along  a  north-south  transect  at  600 
to  700  meters  elevation  west  of  the  main 
SSSI  boundary.  The  applicants  will  not 
work  near  the  sea  ice  and,  therefore, 
will  not  disturb  the  emperor  and  Adalie 
penguins. 


If  this  request  is  accepted,  access  to 
the  work-site  will  be  by  helicopter,  with 
a  landing  outside  the  SSSI.  The 
scientists  will  walk  into  the  work-site 
(no  vehicles).  They  plan  to  map  the 
terrain  and  survey  the  upper  limit  of 
glacial  deposits  using  hand-held 
altimeters.  They  will  collect  reworked 
marine  shells  using  small  shovels  and 
hand  trowels.  They  will  not  use 
motorized  machinery  of  any  kind.  They 
plan  to  spend  a  maximum  of  2  days  at 
the  Cape  Crozier  site.  It  is  very  likely 
that  they  can  accomplish  the  task  in  one 
good  working  day.  Therefore,  at  present, 
they  do  not  have  any  plans  for  campmg 
at  Cape  Crozier.  However,  if  they  must 
set  up  a  small  campsite  (one  Scott  tent), 
they  will  do  so  well  outside  the  SSSI 
and  walk  to  the  work-site  in  a  direction 
perpendicular  to  the  border  of  the  SSSI. 

Location: 

Cape  Crozier. 

Date:  12/13/93-03/1/94. 
Gey  G.  Giithrid^. 
Permit  Office. 
(PR  Doc.  93-28169  Filed  11-16-93,  8 :4S  unl 
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Committee  of  Vlaltora  of  ttw  AcMaory 
Committee  for  Computer  and 
information  Science  and  Englnaarlne; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Cominittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting: 

Date  and  time:  December  14. 1993.  ^.30 
a.m.  to  5  p.m. 

Place:  National  Science  FoundatioQ.  4201 
Wilson  Boulevard,  Washington,  DC,  room 
365. 

Type  of  meeting:  Gosed. 

Contact  person:  John  C.  Cbemiaviky, 
Head,  (OCDA),  National  Science  FouadetioB. 
1800  G  St.  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-7349. 

Purpose  of  meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  oo 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
aSE  Instrumentation  awards  and 
declinations. 

Reason  for  closing:  The  meeting  it  closed 
to  the  public  because  the  Committee  it 
reviewing  proposal  actions  that  will  lnclud<> 
privileged  intellectuai  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  puUip,  these  mattars  tliat  are  sxeoopt 
under  5  U.S.C.  S52b<c)  (4)  and  (6)  of  the 
Government  in  the  Sunahioe  Act  would  bs 
improperly  disdossd. 
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Dated:  November  12. 1993. 
M.  KebKca  Winkkr. 
Committee  h4anagement  Officer. 
IFR  Doc  93-28303  Piled  11-16-93;  8  45  am] 
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Special  Emphasia  Panel  In 
Geosciencas;  Meeting 

In  a(xordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasii  Panel  in 
Geosciences. 

Date  and  time:  December  7, 1993;  8:30  am- 
5  pm. 

Place:  St  James  Hotel,  950  24th  Street, 
NW.,  Washington,  DC  20037. 

Type  of  meeting:  Qosed. 

Contact  person:  Dr.  Joan  R.  Mitchell, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1582. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Experiences  for  Undergraduate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  propnisals  being 
reviewed  Include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  12. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  93-28304  Filed  11-16-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COIMIMISSION 

[Docket  No.  50-320] 

General  Put>iic  Utilltiaa  Nuclear  Corp., 
Three  Mile  Island  Nuclaar  Station,  Unit 
2;  Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  to  License  No. 
DPR-73.  issued  to  GPU  Nuclear 
Corporation  (GPUN  or  the  licensee),  for 
the  Three  Mile  Island  Nuclear  Plant. 
Unit  2  (TMI-2)  located  in  Londonderry 
Township.  Dauphin  County, 
Pennsylvania,  on  an  island  in  the 
Susquehanna  River.  The  licensee  holds 
a  Possession  Only  License  that  allows 
GPUN  to  possess  but  not  operate  TMI- 
2. 


EnTironmentsI  Aiseaament 

Identification  of  the  Proposed  Action 

The  NRC.  on  its  own  modon,  is 
considering  granting  an  exemption  from 
the  training  program  establishment, 
implementation,  and  maintenance 
requirements  of  10  CFR  50.120.  The 
licensee,  in  its  letter  of  July  29. 1993. 
provided  supplemental  information 
supporting  this  action. 

The  Need  for  the  Proposed  Action 

The  TMI-2  is  currently  in  the  final 
stages  of  reedylng  the  fodlity  for  long 
term  storage,  termed  Post  Defueling 
Monitored  Stwage.  The  licensee  has 
completed  s  multi>year  fuel  removal 
and  decontamination  program  that 
began  just  after  the  March  28, 1970 
accident.  The  reactor  fuel  has  been 
shipped  ofl'site  and  the  facility  is 
currently  in  a  safe  stable  condition 
conducive  to  long  term  storage.  There  is 
no  longer  any  requirement  to  have 
ticensed  operators  at  the  facility  and  the 
Technical  Specifications  for  TMI-2  do 
not  require  manning  the  control  room. 
On  September  14.  1993,  GPUN  was 
granted  a  Possession  Only  License 
which  prohibits  operation.  The 

f>roposed  exemption  would  reUeve  the 
icensee  bom  the  requirements  of  10 
CFR  50.120.  However,  it  would  not 
relieve  the  licensee  from  previous 
requirements  or  commitments  to  train 
and  qualify  facility  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accident  risk  and  the 
possibility  or  environmental  impact  is 
extremely  remote.  The  TMI-2  reactor 
vessel  has  been  defueled  and  the  fuel 
shipping  offsite.  Remaining  residual 
fuel  is  of  insufficient  quantity  and 
configuration  to  result  in  an  inadvertent 
criticality.  Many  of  the  functional 
programs  (i.e.  training,  site  security, 
emergency  preparedness  and  radcon) 
that  were  once  required  as  facility 
specific  to  TMI-2  have  been  assumed  by 
the  Three  Mile  Island  Nuclear  Station. 
Unit  1  (TMI-1)  organization.  TMl-1  is 
required  to  comply  with  10  CFR  50.120. 
The  existing  training  programs  for  the 
few  remaining  TMI-2  personnel  are 
deemed  acceptable,  given  the  low  level 
of  activity  at  the  facility  and  the 
shutdown  and  defueled  status  of  the 
plant. 

Based  on  the  staff  review  of  the  July 
29, 1993  submittal,  the  staff  concludes 
that  the  environmental  and  safety 
consequences  of  accidents  which  may 
potentially  result  in  a  radiological 
release  are  greatly  decreased  given  the 


permanently  shutdown  and  defueled 
status  TMI-2. 

Therefore,  the  proposed  action  does 
not  increase  the  probability  or 
consequences  of  sny  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
o^ite.  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure  onsite. 

Accordingly,  the  NRC  staff  concludes 
that  the  proposed  action  would  result  in 
no  significant  radiological  environment 
impact.  With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  staff  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  bom  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  t)  )  action.  This  would  not  reduce 
environmental  impacts  of  plant 
activities  and  woiild  not  enhance  the 
protection  of  the  environment  nor 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Programmatic 
Environmental  Statement  for  TMI-2, 
dated  March  1981.  as  supplemented. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with 
representatives  of  the  State  of 
Pennsylvania  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

Accordingly,  the  NRC  staff  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  Ucensee  letter  dated  July 
29, 1993,  which  is  available  for  pubUc 
inspection  at  the  Commission  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20SSS.  and  at  the  local  public  doamient 
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room  for  TMI-2  at  the  Government 
Publications  Section,  State  Library  of 
Pennsylvania,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1801 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dudley.  Jr., 
Acting  Director,  Non-Poww  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc  93-28212  Filed  11-16-93;  8:45  am) 
HLUNQ  eOOf  TMO-ei-« 


[Dodwt  No.  S0-<344] 

Portland  General  Electric  Co.  et  al., 
Trojan  Nudear  Plant;  Environmental 
Aaaeasment  and  Hndlng  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  to  Facility 
Operating  License  No.  NPF-1,  issued  to 
Portland  General  Electric  Company 
(PGE  or  the  licensee),  for  the  Trojan 
Nuclear  Plant  (Trojan),  a  permanently 
shutdown  plant,  located  in  Columbia 
County,  Oregon,  on  the  west  bank  of  the 
Columbia  River. 

Environmetttal  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  title 
10  §  50.54(w)  of  the  Code  of  Federal 
Regulations  (10  CFR  50.54(w)).  which 
requires  that  each  electric  utility 
licensee  maintain  a  minimum  insurance 
coverage,  or  equivalent,  of  $1.06  bilhon 
for  stabilization  of  the  reactor  and  the 
decontamination  of  the  reactor  and  the 
reactor  station  site  in  the  event  of  an 
accident.  The  licensee  requested  the 
exemption  in  a  letter  dated  July  8, 1993. 
The  license  committed,  in  the  July  8. 
1993  letter,  to  maintain  for  Trojan 
decontamination  insiirance,  or 
demonstrate  an  equivalent  level  of 
protective  coverage,  in  the  amount  of  $5 
million.  The  licensee  stated,  in  the  July 
8, 1993  letter,  that  the  $5  million  is 
appropriate  for  postulated  design  basis 
accidents  at  a  facility  that  is 
permanently  dehieled. 

The  Need  for  the  Proposed  Action 

The  requirements  of  10  CFR  50.54(w) 
were  promulgated  to  assure  that 
sufficient  funds  were  available  at  an 
operational  faciUty  to  first  stabilize  the 
reactor  and  next  to  decontaminate  the 
reactor  and  the  reactor  station  site  in  the 
event  of  a  major  accident. 


On  February  2, 1993.  the  licensee 
informed  the  NRC  that  Trojan  had 
permanently  ceased  power  operations, 
all  fuel  had  been  removed  from  the 
reactOT  to  the  spent  fuel  pool,  and  that 
PGE  had  begun  to  develop  detailed 
plans  to  decommission  the  facility.  On 
March  24, 1993,  the  NRC  staff  issued  a 
confirmary  order  that  prohibits  the 
licensee  from  placing  any  nuclear  fuel 
into  the  Trojan  reactor.  Furthermore,  on 
May  5. 1993.  the  NRC  staff  issued  an 
amendment  to  the  license  for  Trojan 
that  allows  PGE  to  possess,  but  not 
operate,  the  nuclear  plant.  When 
compared  to  an  operational  power 
reactor  facility,  the  statiis  of  Trojan 
provides  a  significantly  rediiced  risk 
from  a  radiological  release  and 
subsequent  contamination  of  the  site. 
Furthermore,  with  the  removal  of  the 
fuel  from  the  reactor  there  is  no  longer 
any  need  to  assure  there  are  sufficient 
funds  available  to  stabilize  and 
decontaminate  the  reactor  in  the  event 
of  an  accident. 

The  range  of  credible  accidents  and 
accident  consequences  for  Trojan  are 
reduced  because  of  its  shutdown  and 
defueled  condition.  The  types  of 
accidents  defined  in  the  regulation,  10 
CFR  50.54(w)(2)(l),  are  not  likely  to 
occur  at  the  facihty.  The  licensee 
analysis  shows  that  the  worst  case 
design  basis  accident  for  the  facility,  in 
its  permanently  shutdown  defueled 
state,  is  a  fire  in  the  radioactive  waste 
annex  building.  The  licensee  calculated 
that  the  postulated  fire  in  the  Trojan 
radioactive  waste  annex  would  result  in 
an  estimated  cleanup  cost  of  $4.9 
million.  To  provide  a  conservation 
estimate  the  licensee  estimated  the  cost 
to  recover  from  the  fiie  and  added  a  25 
percent  cushion  to  arrive  at  the  value  of 
$4.9  railhon.  The  staff  agrees  that  the 
estimate  to  redbver  from  the  fire  is 
conservative.  The  license  also 
considered  a  second  design  basis 
accident  scenario,  a  fuel  handling 
accident  involving  the  spent  fuel  stored 
in  the  spent  fuel  pool.  The  licensee 
estimated  site  decontamination  cost  for 
the  fuel  handling  accident  at  $0.5 
million.  This  estimate  also  contains  the 
25  percent  cushion.  The  staff  finds  the 
licensee  analysis  consistent  with  past 
industry  events.  The  staff  also  requested 
that  the  licensee  examine  a  hypothetical 
accident  sequence  involving  the 
complete  or  partial  loss  of  water  from 
the  spent  fuel  pool  as  a  result  of  a  major 
seismic  event  near  the  plant.  This 
beyond  design  basis  accident,  describe 
in  NUREG-1353.  could  result  in  a 
zirconium  fuel  cladding  fire  in  some  of 
the  recently  irradiated  spent  reactor  fuel 
stored  in  the  spent  fuel  pool  resulting  in 


a  significant  radioactive  release,  and 
associated  site  contamination.  Based  on 
the  licensee  evaluation,  and  the  NRC 
staff  review  of  the  evaluation,  the  staff 
concludes  that  the  likelihood  of  a 
beyond  design  basis  cladding  fire  in  the 
spent  fuel  pool  resulting  in  significant 
onsite  contamination  is  extremely 
remote  and  insurance  coverage  to 
recover  from  this  accident  scenario  is 
unnecessary. 

Based  on  a  thorough  evaluation  of 
potential  accidents  at  the  Trojan  site, 
the  staff  concludes  that  a  significant 
reduction  in  onsite  liability  coverage  to 
stabilize  and  decontaminate  the  site  is 
warranted. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  involve 
any  measurable  environmental  impacts, 
since  the  facility  configuration  or  plant 
operations  will  not  change.  PGE 
conducted  a  safety  analysis  in  support 
of  the  exemption  requests  which 
documents  that  there  is  no  credible 
accident  sequence  that  would  result  in 
significant  onsite  contamination  or 
radiation  doses  greater  than  the  U.S. 
Environmental  Protection  Agency 
Protective  Action  Guides. 

The  NRC  staff,  based  on  independent 
evaluation,  finds  that  the  licensee 
analyses  demonstrates  sufficient  bases 
to  conclude  that  the  consequences  of 
radiological  accidents  which  may 
potentially  result  in  a  radiological 
release  or  site  contamination  are  greatly 
decreased  for  Trojan  given  the 
permanently  shutdown  and  defueled 
status  of  the  facility.  A  reduction  in 
onsite  liability  insurance  coverage  is 
therefore  warranted. 

Therefore,  the  proposed  action  does 
not  increase  the  probability  or 
consequences  of  any  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure  onsite. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  liotential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  noradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 


ftOTQg Federal  legirter  /  Vol.  58.  No.  220  /  Wednesday.  November  17,  1993  /  NoticM 


Alternative  to  the  Proposed  Acthn 

Since  the  Commimion  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  scti vines  at 
the  plant  and  would  not  enhance  the 
protection  of  the  environment  nor 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Troj&a  Nuclear  Plan, 
dated  August  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with 
representatives  of  the  State  of  Oregon 
Department  of  Energy  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  representatives  had  oo 
comment. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  wrill  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
exemption  dated  July  8, 1993.  which  is 
available  for  public  inspection  at  the 
Commission  Public  IDocument  Room. 
Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  for  the  Trojan 
Nuclear  Plant  at  the  Bran  ford  Price 
Millar  Library,  Portland  State 
University,  Portland.  Oregon  97207. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Ck>mmts8Kui. 
Richard  F.  Dudley.  |r.. 
Acting  Director.  Son-Power  Beocton  and 
Decommissioning  Pro/ect  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reoctoi  Regulation. 
IFR  rVic.  9.V282.'i9  Filed  11-16-93;  8  45  ami 
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SUMMARY:  The  Nuclear  Regulatonr 
Commission  Staff  will  meet  with 
representatives  of  the  Nucleer 
Management  and  Resources  Council 
(f'flTMARC)  to  discuss  their  comments 
pertaining  to  the  proposed  revision  of 
Appendix  A.  "Seismic  and  Geologic 
Siting  Criteria  for  Nuclnar  Power 
Plants,"  to  10  CFR  part  100. 
DATES:  November  30. 19Q3.  8  a.m.  to  5 
p.m.  (If  oecess^,  meeting  will 
continue  oopecerabar  1. 1993.  at  the 
same  location  and  time). 

AOORCSSES:  11555  Rockvills  Pike. 
Room:  1  F7/'g,  Rockville.  Maryland. 
FOR  FURTHER  WIFORMATKM  CONTACT:  Dr. 

Andrew  J.  Murphy,  Chief,  Structural 
and  Seismic  Engineering  Branch,  Office 
of  Nuclear  Regulatory  Research,  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone:  (301)  492-3860. 
SUPPt.EMENTARY  MfORMATION:  The 
Nuclear  Management  and  Resources 
Council,  on  behalf  of  the  nuclear  power 
industry,  reviewed  the  proposed  nils, 
10  CFR  parts  50.  52.  and  100.  Reactor 
Siting  Criteria:  Including  Seismic  and 
Earthquake  Engir>eering  Criteria  for 
Nuclear  Power  Plants  and  Proposed 
Denial  of  Petition  for  Rulemaking  From 
Free  Environn>ent,  Inc..  et  al.  (57  PR 
47802).  and  offered  comments  in  a  letter 
dated  March  24,  1993.  The  NRC  staff 
reviewed  the  NUMARC  comments  and 
has  identified  areas  where  additional 
information  or  clarifications  are  needed. 
The  purpose  of  this  meeting  is  to  meet 
with  NUMARC  and  other  industry 
representatives  to  obtain  the  rationale 
for  their  suggested  changes  (Ref. 
Memorandum  from  Lawrence  C  Shao, 
NRC  to  William  H.  Rasin,  NUMARC. 
dated  November  9, 1993,  available  at 
NRC  Document  Room  at  2120  L  Street 
NW..  (Lower  Level).  Washington.  DC). 
No  specific  agenda  is  being  proposed. 

Dated  at  Rockville.  Marylancf,  this  9th  day 
of  November,  1993,  for  the  Nuclear 
Regulatory  Commissioa 
Lanvrence  C  Shao, 

Director.  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 
jFR  Doc  93-28211  Filed  ll-16-fl3;  8.45  ami 
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Revision  of  Appervdix  A  to  10  CFR  Part 
100;  Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 


[Docket  Noa.  50-424  and  50-425] 

Georgia  Power  Co.,  et  al.  Denial  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S  Nuclear  Regulatory 
Commission  (Lhe  Commission)  has 
denied  a  request  by  the  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
amendments  to  Facilitv  Operating 
License  Nos.  NPF-«8  and  NPF-81 


issued  to  the  Ucensee  for  operation  of 
the  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  located  in  BuAe  County. 
Georgia.  A  Notice  of  Consideration  of 
Issuance  of  this  amendment  request  was 
published  in  the  Federal  Segistar  on 
July  8, 1992  (57  FR  30749). 

The  proposed  amendment  request 
was  to  revise  Technical  Specifications 
(TS)  3/4.6  1 .7  and  4.6.1. 2f  to  allow  for 
quarterly  leak  rate  testing  to  be 
performed  outside  containment  by 
pressurizing  between  the  containment' 
purge  supply  and  exhaust  isolation 
valves,  liiis  results  in  the  inboard 
valves  being  pressure  tested  In  the 
direction  opposite  that  which  would  be 
pressurized  during  accident  conditions. 

The  NRC  staff  has  concluded  that 
testing  of  the  valves  in  the  reverse 
direction  will  not  provide  equivalent  or 
more  conservative  results  than  that 
required  by  Section  III.C  of  Appendix  ) 
to  10  CFR  part  50,  and  that  the  request 
cannot  be  granted.  The  licensee  was 
notified  of  the  Commission's  denial  of 
the  proposed  change  by  letter  dated 
November  10. 1993. 

By  December  17, 1993,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  dfmve.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  fiW..  Washington.  DC 
20555  by  the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Arthur  H.  Domby,  Troutman 
Sanders,  NationsBank  Plaza,  Suite  5200, 
600  Peachtree  Street,  NE..  Atlanta, 
Georgia  30308-2210,  attorney  for  the 
Ucensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  November  7, 1991. 
as  revised  June  17, 1992.  and  (2)  the 
Com. 11  i.ss ion's  letter  to  the  licensee 
dated  Novemhe:  10.  1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Public  Library,  312 
Fourth  Street.  Waynesboro.  Georgia 
30830.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
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U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Document  Control  Desk. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Robarl  A.  Hermann, 
Acting  Director.  Project  Directorate  11-3, 
Division  of  Reactor  ProjecU-UU,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  93-28213  Filed  11-18-93;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  December  2. 
1993.  has  been  cancelled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary.  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  room  1340. 1900  E 
Street.  NW.,  Washington.  DC  20415. 
(202) 606-1500. 

Dated:  November  9. 1993. 

Anthony  F.  Ingraaaia, 

Chairman,  Federal  Prevailing  Rate.  Advisory 
Committee. 

(FR  Doc.  93-28176  Filed  11-16-93;  8:45  am) 

BiujNo  coDC  nas-ei-M 


National  Partnarahip  Council;  MeeUng; 
Correction 

agency:  Office  of  Personnel 
Management. 

SUMMARY:  This  document  corrects  the 
place  and  point  of  contact  for  the 
November  19. 1993.  2  p.m..  meeting  of 
the  National  Partnership  Council,  which 
were  published  November  5.  1993  (58 
FR  59082). 

PtACE:  Office  of  Personnel  Management. 
Theodore  Roosevelt  Building,  1900  E 
Street,  NW..  Auditorium.  Washington. 
DC  20415-0001.  The  auditorium  is 
located  on  the  ground  level. 

POWT  OF  CONTACT:  Douglas  K.  Walker, 
Office  of  Communications,  Office  of 
Personnel  Management,  Theodore 
Roosevelt  Building.  1900  E  Street.  NW.. 
room  5F12.  Washington,  IX:  20415- 
0001,  (202)  606-1800. 


0£Rc«  of  PanoDiial  Managamant 

JaBMB.King. 

Director. 

[FR  Doc.  93-28232  Filed  11-16-03;  8:45  am] 
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PENSION  BENEFfT  GUARANTY 
CORPORATION 

Exemption  From  Bond/Eacrow 
Requirement  Relating  to  Sale  of  Aaaeta 
by  an  Employer  Who  Contributea  to  a 
Multiemployer  Plan;  Plaid  Holdinga 
Corp. 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  granted  a  request  from 
Plaid  Holdings  Corporation  for  an 
exemption  bom  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended 
("ERISA").  A  notice  of  the  request  of 
exemption  from  the  requirement  was 
published  on  May  14. 1993  (58  FR 
28646).  The  effect  of  this  notice  is  to 
advise  the  public  of  the  decision  on  the 
exemption  request. 

ADDRESSES:  The  nonconfidential 
portions  of  the  request  for  an  exemption 
and  the  PBGC  response  to  the  request 
are  available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  suite  7100,  at  the 
address  below,  between  the  hours  of  9 
a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Nathaniel  Rayle,  Attorney,  Office  of 
General  Counsel  (22514).  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street.  NW..  Washington.  DC  20006; 
telephone  202-773-8823  (202-956- 
5059  for  TTY  and  TDD).  These  are  not 
toll-ft«e  numbers. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
("ERISA")  or  "the  Act"),  provide  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  to  result  in 
a  withdrawal  if  three  conditions  are 
met.  These  conditions,  enumerated  in 
section  4204(a)(l)(A)-(C).  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 


which  the  seller  was  obligated  to 
contribute: 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  require 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  Uable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  ftom  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(cjof  ERJSA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  ftom  the  purchaser/s  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong.,  2nd  Sess..  S. 
1076,  The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary 
and  Analysis  of  Considerations  16 
(Comm.  Print,  April  1980);  128  Cong. 
Rec.  S10117  (July  29, 1980).  The 
granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 
Such  questions  are  to  be  decided  by  the 
plan  sponsor  in  the  first  instance,  and 
any  disputes  are  to  be  resolved  in 
arbitration.  29  U.S.C.  1382, 13399,  1401. 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
2643),  a  request  for  a  variance  or  waiver 
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of  the  bond/escrow  requirament  imder 
any  of  the  tests  established  in  the 
regulation  (29  CFR  2643.12-2643.14)  is 
to  be  made  to  the  plan  in  question.  The 
PBGC  will  consider  wavier  requests 
only  when  the  request  Is  not  based  on 
satisfoction  of  one  of  the  four  regulatory 
tasts  or  whsn  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C.  552fb)(4)  (the  Freedom  of 
It  formation  Act). 

Under  §  2643.3  of  the  regulation,  the 
PBGC  shttl!  approve  a  request  for  a 
variance  or  axemptiun  of  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  title 
IVoftheAct;and 

(2)  Would  not  significantly  increase 
tlie  risk  of  Bnancial  loss  to  the  plan. 

Section  42G4(c)  of  ERISA  and 
§  2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
10  provide  interested  parties  w;ih  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

TheDecisioa 

On  May  14, 1993  (58  FR  28ft4«),  the 
PBGC  published  a  request  from  the 
Plaid  Holdings  Corpc-ation  ("the 
Buyer")  for  an  exemption  from  the 
bond/escrow  requirement  of  section 
4204(a)(l)iB)  with  respect  to  its 
purchase  of  assets  of  the  men's  clothing 
business  of  Crystal  Brands.  Inc.  ("the 
Seller").  The  sale  of  assets  became 
effective  on  October  19. 1992.  No 
comments  were  received  in  response  to 
the  notice. 

According  to  the  request,  the  Seller 
was  required  to  conL-ibute  to  the 
Amalgamated  Insurance  Fund  ("the 
Fund")  for  work  at  the  purchased 
operatic»)s.  At  the  time  of  the  sale,  the 
B  jyer  was  (and  continues  to  be) 
obligated  to  contribute  to  the  Fund  for 
operations  ofhsr  than  the  purchased 
operations. 

As  part  of  the  purchase  transaction, 
the  Buyer  agreed  to  comply  with  the 
terms  of  section  4204  of  ERISA.  The 
Buyer  will  post  a  bond  or  other  security 
acceptable  to  the  Fund  in  the  event  an 
exemption  from  the  requirements  of 
section  42{>4(a)(l){B)  is  not  granted.  The 
S>eller  has  agreed  to  be  secondarily 
liable  for  its  withdrawal  liability  should 
the  Buyer  withdrew  from  the  Fund 
within  five  years  of  the  transaction  and 
fail  to  pay  its  withdrawal  Ui^ibty  vrbea 
due. 


The  amount  of  the  b(»id/escrow  that 
would  be  required  of  the  Buyer  under 
section  4204(a)(1)(B)  of  ERISA  is 
$3,600,241.  The  Seller's  potential 
withdrawal  liability  is  animated  to  be 
$22,021,073.  The  Buyer's  withdrawaJ 
liability  for  its  other  operations  if  it 
withdrew  with  respect  to  such 
operations  in  1992  would  be  $3,011,496. 

The  Buyer  does  not  meet  the  net 
tangible  assets  test  described  in  29  CFR 
2643.14(a)(2)  as  of  the  aid  of  the  plan 
year  in  which  the  transaction  occurred. 
That  provision  requires  that  the  Buyer's 
net  tangible  assets  as  of  the  end  of  its 
fiscal  year  preceding  the  year  of  the 
transaction  equal  or  exceed  ibe 
combined  withdrawal  liability  for  the 
purchased  operations  and  its  other 
operations.  However,  the  Buyer  has 
submitted  pro  forme  financial 
statements  as  of  December  31. 1992. 
showing  that  its  net  tangible  asset*  as  of 
that  date  exceed  the  combined  liabiUty 
for  the  purchased  operations  and  its 
other  operations.  The  Buyer  has 
requested  confidential  treatment  of  the 
financial  statements  under  5  U.S.Q 
552(b)(4)  becauM  the  Buyer  is  a 
privately  owned  business  whose 
financial  records  are  not  pul^icly 
available. 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  title  IV  cf  ERISA  and  would 
not  significantly  increase  the  risk  of 
financial  loss  to  the  Fund.  Therefore, 
the  PBGC  hereby  grants  the  request  for 
an  exemption  for  the  bond/escrow 
requirement.  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  thai  the  transaction 
satisfies  the  other  requirements  of 
section  4204(8Hl).  The  determination  of 
whether  the  transaction  satisfies  such 
othar  requirements  is  a  determination  to 
be  made  by  the  Plan  sponsor. 

Issued  at  Washington.  DC.  on  this  9tl>  day 
of  November.  1993. 
MaftiaSUte, 
Execu  five  Director. 

(FR  Doc.  93-28187  Filed  ll-18-«3;  8:45  un] 
SaUNO  COOK  TTOS-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral«u«  Na  34-32180;  Fie  Na  SA-BSE- 
•3-20] 

Self-Reguiafory  OrganizatforM;  FHtng 
and  Immediate  Effectlveneee  of 
Propoeed  Rule  Change  by  the  Botton 
Stock  Exchange,  Inc.  Relating  to  Ra 
Smoking  Policy 

November  10. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.Q  78s(b){l).  noUcs  is 
hereby  given  that  on  October  28, 1993. 
the  Boston  Stock  Exchange.  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
ciiaiige  as  described  in  Items  I.  II  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

1.  Self-Regulatory  Orgamxation's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

Tbe  Exchange  seeks  to  amend  its 
Smoking  Policy  to  ban  smoking  in  the 
hallways  outside  of  the  reetrooms. 

n.  Self-Regulatory  Organlzatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  Cor,  the  Prt^MMwd  Ruta 
Qianga 

In  its  filing  with  the  Commiir^ioD.  tbe 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  mle  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Tlie  self-regulatory  organization  has 
proparod  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tbe  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  current  Smoking 
Policy  to  redesignate  the  hallways 
outside  of  the  restrooms  as  areas  where 
smoking  is  prohibited.  This  change  in 
pohcy  is  being  adopted  in  response  to 
concerns  regarding  the  efiiscts  of 
smoking  on  non-smokers  in  tbe  work 
environment,  balancing  these  concerns 
with  providing  an  area  or  areas  for 
smokers.  The  stated  policy  of  the 
Exchange  provides  that  the  Maiiet 
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Perfomaoce  CoounittM  is  andaorized  to 
nuk*  cfaangM  in  dM  dMigutwl  arses 
for  smoking  with  due  notic*  to  the 
iiMmbenhipi.1  A  mamoraDdmn  was 
issued  on  October  22. 1993,  ialoiiBiiig 
members  that  the  amended  policy 
would  become  eSactive  oa  November 
22. 1993. 

2.  Statutory  Basis 

The  statutory  besis  tor  the  proposed 
smoking  policy  is  aection  6(bMl)  of  the 
Act.  in  that  the  policy  is  an 
administrative  action  by  the  Exchange 
to  reouize  its  members  to  comply  with 
its  nuas  and  policies,  and  will  ensure 
the  orderly  conduct  of  business  on  the 
fkwr  and  in  the  administrative  areas 
without  interfaring  with  the  personal 
OHnimt  and  safety  of  the  members  and 
stazL 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  bxirden  on  competition  that  is  not 
necessary  or  appropriate  in  fiutberaDce 
of  the  purposes  of  me  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receivedfrom 
Members,  Participants  or  Others 

TheExdiange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
stated  policy,  practice  or  interpretation 
with  respect  to  the  meaning, 
administration  or  enforcement  of  an 
existing  rule  of  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  die 
purposes  of  the  Act 

IV.  SolkitatioB  of  Coaunenls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persona  making  written  submissions 
should  file  six  copies  dtereof  with  the 
Secretary,  Secxirities  and  Exchange 


Comn^ssiao.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Ci^ee  of  the 
submiaaion,  all  subeeqnent 
amendments,  all  written  statemaBta 
widi  respect  ta  the  propoaed  mia 
change  that  ore  filed  vith  the 
Conunisakm.  and  all  written 
commuaicatians  rating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frran  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commisaion's  Public  Rsfarenca 
Section,  450  Fiflh  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  Ail  submissions 
should  refer  to  File  No.  SR-BSE-93-20 
and  should  be  submitted  by  December 
8. 1993. 

For  the  Commisskm.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Mai-garet  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  93-2B227  Filed  11-16-43;  8:43  am] 

aaiMQ  cooe  atte-M-M 


[Retease  Na  34-^1M;  Hie  Na  SR-BSE- 
•3-22} 

Self-Regulatory  Organizationa;  FHIng 
and  Immadiata  Effactlvanaaa  of 
Propoaed  Rule  Change  by  the  Boaton 
Stock  Exchange,  Inc.  Relating  to  an 
Extenaion  of  Amendment*  to  Ita 
Tranaaction  Fee  Schedule  for  •  Six 
Month  Period 

November  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act'1. 15  U.S.C  788(b)(1).  noUce  is 
hereby  given  that  on  October  29, 1993, 
the  Boston  Stock  Exchange.  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
November  3. 1993.  the  BSE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.i  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


L  Seif-Kagidalary  Organizaiien'a 
Stalenwat  of  dw  Terns  of  SabelMKa  ef 
tW  Propoeed  Rale  Change 

The  BSE  propoaas  to  extaad  tha 
temporary  eSactiveness  of  its  fee 
achedule  regarding  certain  Intermaikel 
Trading  System  CITS")  fees  for  a  ^ 
month  period.!  The  afEactad  fiaes  are  as 
follows: 

new  language 

(deleted  language^ 

Value  Chargea 

All  \BSE]  other  Executions  (JndudeM 

trades  over  2,000  sharet  and  ITS 

trades) 
First  $10  million  per  month 

$.16  per  $1,000  contract  value 
Next  $40  million  per  month 

$.13  per  $1,000  contract  vahie 
Next  $50  million  per  month 

$.10  per  $1,000  contract  value 
Next  $100  million  per  month 

$.08  per  $1,000  contract  value 
Next  $300  million  per  month 

$.05  per  $1,000  contract  value 
$500.1  +  million  per  month . 

$.01  per  $1,000  contract  value 
Maximimi  charge  per  side  (non-cross) 

$100.00 
Maximum  charge  per  side  (cross) 

$75.00 
I.T.S.  User  Fee 

No  charge  for  non-spedalist  firms 

n.  Self-Regulatory  OrganizatieB's 
Statement  of  the  Pttrpoae  of,  uid 
Statutory  Basis  far,  A»  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-reguletory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  moat 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  request  a  six  month 
extension  of  the  temporary  approval  of 


>  See  SecuritSei  Bxchan^  Act  XeleaM  No.  32SS2 
Oune  ISi  ISea),  5S  FR  3S714  Quiy  8,  1943)  (order 
approviai  File  hio.  SR-BSE-e3-03). 


>  See  letter  from  Karen  A.  AhrtM,  A«ri«tant  Vice 
Preaident.  BSE,  to  Dtsne  Luka-Hopeon.  Branch 
Chief,  Commtaston.  dated  October  29, 19S3 
AnMBdmetit  No.  1  lequeeied  Chat  the  BSE  vahie 
charge*  be  extended  for  six  montha  tnatead  of  one 
year. 


>Od  November  24,  iee2.  the  Cmntiaeioa 
annotmced  the  immediate  eflactiTeDaaa  of  a  BSE 
proposal  wliich.  among  oltiar  things,  amaBcM  the 
BSE  fee  schedule  to  i«npn«a  wahie  chargea  on  atl 
Doo-spedalist  outtMMiod  ITS  tiadaa  lor  a  (me  year 
period.  See  SecuriGea  Exchange  Act  Release  No. 
31515  (November  24,  1M2),  57  FR  98»Sr 
(December  1, 1992)  (notice  of  Immediafe 
effectiveness  of  File  No.  SR-BSE-U-e). 
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the  Exchange's  fee  schedule  regarding 
certain  ITS  fees.  At  the  request  of  the 
Gjmmission,  the  BSE  sought  temporary 
approval  of  that  portion  of  its  proposed 
rule  filing  SR-BSE-92-g  regarding 
certain  ITS  transactions. s  The  affected 
fees  are  comprised  of  the  value  charges 
instituted  on  all  non-specialist, 
outbound  rrs  trades  which  replaced  the 
ITS  User  Fee  of  $.003  per  share  on  all 
outbound  trades  incurred  by  non- 
specialist  firms.  The  Commission 
granted  temporary  approval  of  the  value 
charges  on  a  one  year  basis  pending  the 
outcome  of  the  Market  2000  Study. 

2.  Statutory  Basis 

The  statutory  basis  for  this  proposal  is 
section  6(b)(4)  of  the  Act  in  that  Uie 
proposal  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  the  BSE's 
members,  issuers  and  other  f>ersons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  solicited  from  the  Fee 
Committee  of  the  Board  of  Governors, 
comprised  of  representatives  of  dealer- 
specialist,  retail,  and  institutional  firms; 
from  the  Executive  Committee,  which 
serves  as  the  Board  of  Governors  of  the 
Clearing  Corporation;  and  from  the 
Board  of  Governors  of  the  Exchange. 

III.  Date  of  Effectiveness  of  the 
PropoMd  Rule  Change  and  Timing  for 
CommiMion  Action 

,  The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and 
subparagraphs  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  this  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  ivritten  aubmisaiona 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  %vithheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  vdll  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  this  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-93-22  and  should  be 
submitted  by  December  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaral  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  93-28228  Filed  11-16-93;  8:45  am) 
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[R«i««M  No.  34-<»166;  Hie  Na  SR-CBOE- 
93-42] 

Self-R«gulatory  Organizations;  Rling 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Options  on  ths  Nasdaq  100 
Index 

November  8, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  22, 
1993,  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.i  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


>  Sm  RelesM  No,  34-31S15,  nipra  note  2. 


>  Tb«  CBOE  amended  the  rule  change  propoial  oo 
October  27, 1993  to  Include  an  updated  list  of  the 
tecurJUes  comprising  the  Nasdaq  100  Index.  This 
list  of  securities  becuna  the  basis  of  calculations  of 
the  value  of  the  Nasdaq  100  Index  as  of  October  26. 
1993.  See  letter  from  Robert  B  Wilcox.  Jr..  Schiff 
Hardin  k  Waite  to  Michael  A.  Walinskas.  Staff 
Attorney,  Division  of  Market  Regulation.  SEC.  dated 
October  27. 1993  ("amendment  Na  1"). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
options  on  the  Nasdaq  100  Index 
("Nasdaq  Index"  or  "Index").  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the  CBOE. 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  options  based  on  the  Nasdaq 
Index.  Such  options  are  sometimes 
referred  to  in  this  proposed  rule  change 
as  "NDQ  options."  The  Nasdaq  Index  is 
calculated  and  maintained  by  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"),  a 
subsidiary  of  the  National  Association 
of  Securities  Dealers.  Inc.  ("NASD"). 
NDQ  options  will  be  cash-settled, 
European-style  and  A.M.-settled. 

1.  Index  Design.  Maintenance,  and 
Calculation 

The  Nasdaq  Index  is  a  capitalization- 
weighted  index  composed  of  one 
hundred  of  the  largest  non-financial 
securities  issued  by  U.S.  issuers  and 
traded  on  the  Nasdaq  National  Market. 
No  more  than  one  security  issued  by  an 
issuer  may  be  included  in  the  Index  at 
any  time.  The  Index  is  comprised  of 
stocks  that  range  in  capitalization  bom 
$437  million  to  $26.8  billion,  as  of  the 
market  close  on  October  25. 1993.  As  of 
that  time,  the  total  capitalization  of  the 
Index  was  $253.8  billion,  the  median 
capitalization  of  the  stocks  in  the  Index 
was  $1.3  billion,  the  largest  stock  in  the 
Index  accounted  for  10.54%  of  the  total 
capitahzation  of  the  Index,  and  the 
smallest  stock  in  the  Index  accounted 
for  0.17%  of  the  total  capitalization  of 
the  Index. 

As  is  true  with  respect  to  other 
capitalization-weighted  indexes,  the 
representation  of  each  security  in  the 
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Index  is  proportionai  to  its  last  sale 
price  times  the  total  number  of  shares 
outstanding,  in  relation  to  the  total 


market  value  of  all  of  the  securities  in 
the  Index.  The  level  of  the  Index  is 
calculated  as  follows: 


Index  Level 


Currwit  Market  Value 
Adjusted  Base  Period  M;irkel  Value 


x250 


Ad)usied  Base  Period  Market  = 


The  numerical  value  of  the  Index  was 
established  at  250  prior  to  the  opening 
of  the  market  on  February  1, 1985,  and 
on  November  3, 1993  was  at 
approximately  776.  Nasdaq  has  advised 
the  CBOE  that  it  has  determined  to  split 
the  value  of  the  Index  in  half  prior  to 
the  commencement  of  trading  of  NDQ 
options,  and  the  current  value  of  the 
Index,  aher  giving  effect  to  the  split, 
would  be  approximately  388. 

Nasdaq  has  notified  tne  CBOE  that  it 
recently  updated  the  list  of  securities 
comprising  the  Index  and  will  continue 
to  make  revisions  to  the  Index  on  an 
annual  basis.2  Nasdaq  also,  in  its 
discretion,  will  make  special 
adjustments  to  the  securities  comprising 
the  Index  to  reflect  such  events  as 
mergers,  acquisitions,  and  capitalization 
changes  and  adjustments  (resulting  from 
stock  splits,  stock  dividends,  spin-offs 
and  similar  events).  UfKlates  to  the 
Index  and  special  adjustments  result  in 
value  changes  to  both  the  current 
market  value  and  adjusted  base  period 
market  value  in  the  formula  set  forth 
above,  and  therefore  do  not  in  and  of 
themselves  alter  the  level  of  the  Index. 
The  level  of  the  Index  therefore  changes 
(except  in  the  case  of  a  split  in  the 
Index,  as  described  above)  only  as  a 
result  of  price  changes  in  the  securities 
comprising  the  Index. 

The  Index  is  calculated  contiruiously 
by  Nasdaq  and  disseminated  no  less 
often  than  every  fifteen  seconds.  Index 
values  are  disseminated  by  Nasdaq  to 
Level  2  and  Level  3  Nasdaq  terminals 
and  to  Level  1  vendors  and  the  print 
media.  Nasdaq  will  also  calculate  the 
exercise  settlement  value  for  each 
expiring  series  of  NDQ  options  and 
make  this  value  available  to  the  CBOE 
for  use  by  the  Options  Clearing 


>  Nasdaq  has  advised  the  CBOE  that  It  wilf 
conduct  an  update  of  the  components  of  the  Index 
in  each  future  year,  that  these  annual  future  updates 
will  be  canducted  using  closing  values  for  the  final 
day  of  trading  in  November,  that  Nasdaq  will  make 
any  changes  in  the  Index  publicly  available  in  early 
December,  and  that  the  Index  as  updated  will 
become  the  basis  for  calculations  of  values  of  the 
Index  as  of  the  flrat  trading  day  fbUowing  the  third 
Friday  of  Daoember  ia  each  year. 


Current  Market  Vahie  After  Adjustments 
Coireni  Market  Value  Before  Adfuslments 


X  Previv>us  Base  Period  Market  Value 


Corporation  in  effecting  settlement  of 
exercises  aad  assignments  of  the 
options.3 

2.  NDQ  Option  Trading 

The  Exchange  is  proposing  in  the 
proposed  rule  change  to  trade  "regular" 
NDQ  options  and  full-value  and 
reduced-value  long-term  options 
("LEAPS")  based  on  the  Nasdaq  Index 
("NDQ  LEAPS  •).  Chapter  XXIV  of  the 
CBOE's  Rules,  as  modified  by  this  rule 
change,  will  govern  trading  of  NDQ 
options.  The  CBOE  attached  to  its  rule 
filing  with  the  Commission  an  exhibit 
summarizing  the  proposed  contract 
specifications  for  NDQ  options. 

(a)  Reporting  authority.  The  existing 
Interpretation  to  CBOE  Rule  24.1  that 
identifies  the  "reporting  authority"  for 
each  index  underlying  options  traded 
on  the  Exchange  will  be  amended  to 
specify  that  the  reporting  authority  for 
the  Nasdaq  Index  is  Nasdaq. 

(b)  Carrent  index  value.  The  "current 
index  value"  for  regular  NT)Q  options 
will  be  equal  to  the  level  of  the  Nasdaq 
Index  as  reported  by  Nasdaq  (after 
giving  effect  to  the  split  in  the  Index 
described  above).*  The  "current  index 
value"  for  reduced-value  NDQ  LEAPS 
will  be  one-tenth  of  the  value  of  the 
related  regular  NDQ  options. 

(c)  Exercise  and  settlement.  Rule  24.9 
will  specify  that  NDQ  options  will  have 
European-style  exercise  and  will  be 
"A.M.-settled  index  options."  Regular 
NDQ  options  and  NDQ  LEAPS  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month, 
and  the  last  day  for  trading  in  an 
expiring  series  will  be  the  second 


3  Because  NOQ  options  will  he  A.M. -settled,  each 
exercise  settlement  value  will  bean  "opening  index 
value. "  i.e..  a  value  derived  from  first  reported  sale 
(opening)  prices  of  the  securities  in  the  Index  on  the 
last  day  of  trading  in  the  securities  prior  to 
expiration,  or  from  the  last  reported  sale  prices  of 
any  securities  that  do  not  open  for  trading  on  that 
day. 

*  The  "current  index  value"  is  defined  in  CSOE 
Rule  24.1(g)  (as  amended  by  File  No.  SR-CBOE-93- 
05)  for  regular  options  to  meaa"the  level  of  the 
underlying  index  reported  by  the  reporting 
authority  for  the  index,  or  any  multiple  or  fracLion 
of  such  reported  level  specified  by  the  Exchange." 


business  day  (ordinarily  a  Thursday) 
preceding  the  expiration  date. 

(d)  Position  limits.  The  Exchange 
proposes  initiallya  to  establish  the  same 
position  limits  for  NDQ  opUons  that  are 
applicable  to  most  index  options  trading 
on  the  Exchange,  namely,  25,000  on  the 
same  side  of  the  market,  with  no  more 
than  15,000  of  such  contracts  in  the 
series  with  the  nearest  expiration  date. 
The  Exchange  also  proposes  to  apply 
the  same  hedge  exemption  provisions  to 
NDQ  options  that  are  applied  to  all 
other  index  options  (other  than  opticns 
on  the  S&P  500  Index),  namely,  a 
maximum  of  75,000  contracts  on  the 
same  side  of  the  market.  The  existing 
provisions  of  Rule  24.4  (specifically, 
paragraph  24.4(a)  and  Interpretation  .01 
to  Rule  24.4)  implement  these  proposals 
without  any  change. 

[e)Strike  prices.  Interpretation  .01  to 
Rule  24.9,  which  describes  the 
procedures  for  adding  and  deleting 
strike  prices  for  index  options,  will 
apply  to  NDQ  options. 

(f)  Expiration  cycle.  Existing  Rule 
24.9(a)(2),  which  describes  the 
expiration  months  for  regular  index 
options,  will  apply  to  regular  SDQ 
options,  and  NE)Q  options  will  have  up 
to  three  near-term  consecutive 
expiration  months  plus  up  to  three 
farther-out  expiration  months  at  three- 
month  intervals.  Existing  Rule  24.9(b), 
which  describes  the  expiration  months 
for  LEAPS  index  options,  will  apply  to 
LEAPS  NDQ  options. 

3.  Inclusion  in  Rules  of  Disclaimer  of 
Liability  on  Behalf  of  Nasdaq 

The  CBOE  has  agreed  with  Nasdaq  to 
place  a  disclaimer  of  liability  on  behalf 
of  Nasdaq  in  the  CBOE's  Rules.  The 
disclaimer  is  similar  in  concept  to  the 
disclaimers  on  behalf  of  Standard  & 
Poor's  Corporation,  Frank  Russell 
Company,  and  LIFFE  Administration  & 


'  The  Exchange  may  file  a  separate  proponed  rule 
change  ia  the  near  future  to  revise  the  position 
limit»applicable  to  aU  A.M.  settled  index  optiont. 
Approval  of  tnat  proposed  rule  change  would  have 
the  effect  of  revising  the  position  limits  applicable 
to  NDQ  options. 
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Management  that  are  ourently  in  the 
CBOE's  Rules. 

4.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
secUon  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  will  permit 
trading  in  hfDQ  options  pursuant  to 
rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  promote  just  and  equitable  principles 
of  trade,  and  thereby  providing 
investors  with  the  ability  to  invest  in 
options  based  on  an  additional  index. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

Id  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioii  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  jt  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-03-42  and  should  be 
submitted  by  December  8. 1993. 

For  the  CommiMion,  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority.* 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

[PR  Doc.  93-28214  Filed  11-18-93;  8  45  am] 

aaiMO  ooof  saie-ti-ai 
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Sttlf-Ragulatory  Organizations;  Notic* 
of  Filing  and  Ordar  Granting 
Tamporary  Accalaratad  Approval  of 
PropoaMJ  Rule  Change  by  National 
Aaaodation  of  Sacuritlas  Dealers,  Inc. 
Extandlng  tha  Advartialng  Praflling 
Raqulramant  aa  it  Ralataa  to 
Collatarallzad  Mortgage  Obligation 
(CMO)  Advartlaamanta 

November  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  4. 1993. 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  U  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  III,  section  35(c)(2)  of  the  Rules 
of  Fair  Practice  and  section  8(c)(1)(B)  of 
the  Government  Securities  Rules  to 
extend  temporarily  the  effectiveness  of 
the  advertising  prefiling  requirement  as 
it  relates  to  collateralized  mortgage 
obligation  (CMO)  advertisements.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized: 
proposed  deletions  are  in  brackets. 

Rules  of  Fair  Practice 

Article  ni 


Communications  With  the  Public 


(c)  Filing  Requirements  and  Review 
Procedures 

(2)  Advertisements  concerning 
collaterlized  mortgage  obligations 
registered  under  the  Securities  Act  of 
1933  shall  be  filed  with  the 
Association's  Advertising  Department 
for  review  at  least  10  days  prior  to  use 
(or  such  shorter  period  as  tne 
Department  may  allow  in  particular 
circumstances)  for  approval  and,  if 
changed  or  expressly  disapproved  by 
the  Association,  shall  be  withheld  from 
publication  or  circulation  until  any 
changes  specified  by  the  Association 
have  been  made  or,  in  the  event  of 
disapproval,  until  the  advertisement  has 
been  refiled  for.  and  has  received. 
Association  approval.  This  subsection 
(c)(2)  shall  remain  in  effect  for  one  year 
from  November  16,  199[2]J  unless 
modified  or  extended  prior  thereto  by 
the  Board  of  Governors. 

Government  Securities  Rules 


•  17  CFR  200.30-3(«K12)  (1993). 


Communicstions  With  the  Public 


(c)  Filing  Requirements  and  Review 
Procedures 

(1)  Members  shall  file  advertisements 
for  review  with  the  Association's 

Advertising  [)epartment  as  follows: 

•  •  • 

(B)  advertisements  concerning 
collateralized  mortgage  obligations  shall 
be  filed  with  the  Association's 
Advertising  Department  for  review  at 
least  10  days  prior  to  use  (or  such 
shorter  period  as  the  Department  may 
allow  in  particular  ciroimstances)  for 
approval  and,  if  changed  or  expressly 
disapproved  by  the  Association,  shall  be 
withheld  bom  publication  or  circulation 
until  any  changes  specified  by  the 
Association  have  been  made  or,  in  the 
event  of  disapproval,  until  the 
advertisement  has  been  refiled  for,  and 
has  received,  Association  approval.  This 
subsection  (c)(1)(B)  shall  remain  in 
effect  for  one  year  bom  November  16, 
199(2)3  unless  modified  or  extended 
prior  thereto  by  the  Board  of  Governors. 
••••••• 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tha  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  part  of  its  continuing  program  to 
enhance  the  regulation  of  sales  practices 
in  connection  with  the  marketing  of 
CSvfOs,  the  NASD  reviewed  the  CMO 
advertising  pre-use  filing  provisions 
adopted  by  the  NASD  last  year.i  The 
provisions  require  members  to  file  CMO 
advertising  at  least  10  days  prior  to  first 
use  and  are  set  forth  in  Article  m, 
Section  35(c)(2)  of  the  Rules  of  Fair 
Practice  and  Section  8(c)(1)(B)  of  the 
Government  Securities  Rules.  When 
adopted,  the  profiling  provisions 
contained  simset  clauses  which 
specified  that  they  would  be  effective 
until  November  16, 1993,  unless 
modified  or  extended  prior  thereto  by 
the  NASD's  Board  of  Governors. 

On  the  basis  of  information  provided 
by  the  NASD's  Advertising  Regulation 
Department  staff,  the  NASD  determined 
that  the  profiling  requirement  has  been 
an  extremely  effective  tool  in 
controlling  the  use  of  misleading 
advertising.  There  has  been  a  significant 
decline  in  the  number  of  non-complying 
filings  as  well  as  a  marked  reduction  in 
the  number  of  complaints  relating  to 
CMO  advertising  referred  for 
disciplinary  action.  The  NASD  is, 
therefore,  proposing  in  a  separate  rule 
filing  submitted  to  the  SEC,  to  amend 
the  rules  to  eliminate  the  sunset 
provisions  thereby  making  the  filing 
reouirement  permanent.' 

In  the  interim,  imtil  the  SEC  has  had 
the  opportunity  to  review  and  publish 
for  public  comment  the  NASD's 
proposal  to  make  the  profiling 
provisions  permanent,  the  NASD  is 
proposing  to  extend  temporarily  the 
effectiveness  of  the  profiling  provisions 
for  one  year.  ^. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 


1  S«e  S«curitie3  Exchange  Act  ReleaM  No.  31369 
(October  28. 1992),  97  FR  49732  (Nov.  3. 1992) 
(approving  File  No.  SR-NASD-fl2-32). 

>The  proposed  nile  change,  the  taxt  of  which 
may  be  txamined  in  the  Cnmmtwrion'i  Public 
Reference  Room,  aUo  wonld  require  the  filing  of 
■dvertlMSients  and  tales  literature  relating  to 
investment  companies.  See  File  No.  SR-NASI>-93- 
66,  filed  with  the  Commission  on  November  4, 
1993. 


provisions  of  Section  15A(b)(6)  of  the 
Act  3  in  that  the  amendments  will 
ensure  that  the  positive  efiisct  of  the 
profiling  requirement  in  controlling  the 
use  of  misleading  advertising,  whidi 
protects  investors  and  the  pubUc 
interest  by  enhancing  sales  practices 
relating  to  CMOs,  will  be  extended 
temporarily  for  one  year  while  the 
proposal  to  make  the  profiling 
provisions  permanent  is  reviewed  and 
published  for  public  comment  by  the 
SEC 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  has  requested  that  the 
(Commission  find  good  cause  pursuant 
to  section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  publication  in  the  Federal 
Register.  The  NASD  notes  that:  the 
proposed  rule  change  is  an  interim  rule; 
the  NASD  has  filed  a  proposed  rule 
change  soliciting  public  comment 
concerning  whether  to  make  the 
profiling  requirement  permanent;  and 
the  NASD  previously  has  solicited 
member  comment  concerning  the 
profiling  requirement. 

Based  on  the  NASD'S  representations 
that:  (1)  The  profiling  requirement  has 
been  an  effective  tool  in  controlling  the 
use  of  misleading  advertising,  (2)  there 
has  been  a  marked  decline  in  the 
number  of  advertising  filings  that  do  not 
comply  with  the  rules,  and  (3)  there  has 
been  a  significant  reduction  in  the 
number  of  complaints  relating  to  CMC 
advertising  referred  for  disciplinary 
action,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A(b)(6).  Section  15A(b)(6)  requires,  in 
part,  that  the  rules  of  the  NASD  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 


The  Commission  finds  good  cause  for 
approving  the  proposal  on  an 
accelerated  bads  to  avoid  the  operation 
of  the  current  simset  clauses  which 
would  cause  the  profiling  provisions  to 
expire  on  November  16, 1993.  The 
Commission  believes  that  the  proposed 
rule  change  promotes  the  public  interest 
by  continuing  a  regulatory  policy  that 
has  successfully  reduced  the  use  of 
misleading  CMO  advertising  by  NASD 
members  and  believes  it  is  appropriate 
to  continue  these  requirements 
uninterrupted. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  diange  betvreen  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  8. 1993. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  <  that  the  proposed  rule 
change  (SR-NASD-93-64).  extending 
imtil  November  16, 1994  the 
requirement  that  collateralized  mortgage 
obligation  advertisements  be  profiled 
with  the  NASD,  is  hereby  approved. 

For  tba  Commission,  by  the  Division  of 
Maricet  Regulation,  pumumt  to  delegated 
authority,  17  C7R  200.3O-3(aKl2). 
Mwgarot  H.  McFarUmd, 
Deputy  Secretary. 

[FR  Doc.  93-28175  Piled  ll-l»-fl3:  845  am) 
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Self-Reguletory  Organizattone;  Rling 
•nd  kmnedlate  EffectlveneM  of 
Propoaed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to  a  T«»o 
Month  Waiver  of  Certain  Feea  for  Root 
Mwinoara 

November  10, 1993. 

Pursuant  to  aection  19(b)(1)  of  the 
Seciuitiec  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l).  notice  U 
hereby  given  that  on  October  29. 1993, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organisation's 
Statement  of  the  Tenna  of  Substance  of 
the  Proposed  Rule  Qian^ 

The  PSE  proposes  to  waive  certain 
fees  for  floor  members  set  forth  in  the 
PSE's  Schedule  of  Rates  for  Exchange 
Services  ("Schedule  of  Rates")  for  a  two 
month  period 

n.  Self-Ragulatory  Organization's 
Statement  of  the  Purpoao  oC  aad 
Statutory  Baaia  tor,  the  Prqioaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  C^anixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

l.P\irpose 

The  Exchange  is  proposing  to  waive 
the  following  monthly  fees  that  are 
applicable  to  its  equity  and  options  floor 
members:  (1)  Equity  Floor  Broker  Booth 
Fees  of  $125,  $250  and  $375  for  small, 
large  and  area  booths,  respectively:  (2) 
Eqiiity  Floor  Privilege  Fees  of  $165  per 
registered  floor  member  and  registered 
clerk;  (3)  approximately  31%  of  the 
Systems  Fee  of  $1,700  per  post  on  the 
equity  floor;  (4)  approximately  45%  of 
the  Cations  Floor  Booth  Fees  of  $300. 


$400  and  $500  for  retail  booths,  clearing 
booths  and  stock  execution  booths, 
respectively,  and  approximately  45%  of 
the  $350  surcharge  for  prime  location 
booths:  and  (5)  approximately  4»%  of 
the  Options  Market  Maker  Fees  of  $725 
per  month.  The  Exchange  proposes  that 
the  waivers  be  in  effect  for  two  months. 
The  purpose  of  the  proposed  waiver 
is  to  provide  the  Exchange's  floor 
memoers,  who  have  borne  the  most 
significant  burden  of  fee  increases  in 
recent  years,  with  a  discount  in  floor 
fees  in  response  to  increased  revenues 
for  this  year.  The  Exchange  stated  that 
the  fees  proposed  to  be  waived 
correspond  to  flees  that  have  been 
increased  in  recent  years.i 

2.  Statutory  Basis 

The  proposed  rule  change  ia 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Elxchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  Durden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tne  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  ofEffisctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissiim  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  chainge,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Coounants 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-PSE-93-27  and  should  be  submitted 
by  December  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Mar:garel  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  93-28229  Piled  11-16-93;  8:45  am] 
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<  Sm  Uttar  from  Dmid  P.  Samdc  Vlca  PiMidmt. 
RoguUtioa.  PSE.  to  Louii  A.  Randazzo.  Attoraay, 
CommUsioa.  datad  Novambw  5. 19M. 


[Rslsass  Na  34-33183;  nis  No.  SR-PSE- 
93-28] 

Self-Regulatory  Organizatlona;  Hling 
and  Immediate  Effectlveneaa  of 
Propoaed  Rule  Change  by  the  Pacific 
Stock  Exchanga,  Inc.  Relating  to  a 
Three  Month  Waiver  of  Market  Maker 
Tranaaction  Feea  in  Certain  laauea 

November  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  noUce  is 
hereby  given  that  on  October  29, 1993. 
the  Pacific  Stock  Exchange.  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Qiange 

The  PSE  is  proposing  to  waive  all 
market  maker  transaction  fees  for 
transactions  in  IDTI  (Integrated  Device 
Technology)  and  FPNX  (First  Pacific 
Network)  options.  The  waiver  wiU  cover 
a  three  month  period  bom  November  1, 
1993  to  January  31. 1994. 
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II.  Self-Regulatory  Organization'! 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  believes  that  the 
proposed  temporary  waiver  of  market 
maker  transactions  fees  will  result  in 
greater  liquidity,  enhanced  competition 
and  a  higher  quality  of  markets  in  IDTI 
and  FPNX  options  on  the  Options  Floor 
of  the  Exchange. 

2.  Statutory  Basis 

The  proposed  waiver  is  consistent 
with  Section  6(b)(5)  of  the  Act  in  that  it 
will  facilitate  transactions  in  securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b— 4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-PSE-93-28  and  should  be  submitted 
by  December  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  93-28230  Filed  11-16-93;  8:45  ami 
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[Release  No.  34-33179;  RIe  No.  SR-Phlx- 
93-14] 

Self-Regulatory  Organizations;  niing 
of  Proposed  Rule  Change  by  ths 
Philadelphia  Stock  Exchange,  Inc. 
Relating  To  Hedge  Orders 

November  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  1, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  0, 
and  in  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  fitile  Change 

The  Phbc,  pursuant  to  Rule  19b-4, 
proposes  to  amend  Exchange  Rules  1033 
and  1066,  Options  Floor  Procedure 
Advice  ("OFPA"  or  "advice'T  D-2,  and 
OFPA  F-4,  as  well  as  to  adopt  OFPA  F- 


14  and  OFPA  F-16  to  permit  vahoua 
types  of  hedge  orders  to  attain  spread 
priority. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx,  and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PhLx  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  permit  certain 
types  of  hedge  orders  to  attain  spread 
priority,  that  is,  to  be  executed  as  a 
single  transaction,  with  priority  over 
certain  existing  bids/offers  for  each  leg 
of  the  transaction.  Accordingly,  the 
Exchange  proposes  to  amend  Exchange 
Rule  1066  to  define  the  types  of  hedge 
orders  that  would  be  eligible  for  spread 
priority.  Specifically,  paragraph  (f)  of 
Rule  1066  would  be  amended  to  define 
hedge  orders  as  either  spread  type 
orders  (spreads,  straddles,  and 
combinations)  or  synthetic  orders  (buy- 
writes,  synthetic  calls  or  synthetic  puts). 
The  current  definition  of  a  "spread 
order"  >  in  Rule  1066(d)  would  be 
moved  to  Rule  1066(0(1),  as  a  sub- 
paragraph of  the  definition  of  hedge 
orders. 

Currently,  Phbc  Rule  1033(d)  affords 
priority  to  certain  spread  transactions. 
Under  this  provision,  an  eligible  spread 
is  executable  as  a  single  transaction  at 
a  total  net  credit/ debit  with  one  contra- 
side  as  long  as  that  net  credit/debit 
improves  the  established  market  for  the 
spread  as  measured  by  the  aggregate 
price  of  the  respective  legs,  if  executed 
individually.  The  proposed  language  to 
Rule  1033(d)  would  clarify  the  existing 
requirement  to  improve  the  established 
market  so  that  at  least  one  option  leg  is 
executed  at  a  better  price  than  the 
established  market  for  the  option  and  no 
option  leg  is  executed  outside  of  the 
established  market.  Pursuant  to  this 


<  A  spraed  order  U  defioad  m  an  order  to  buy  a 
sUlad  number  of  opbon  contracti  and  to  »«U  th* 
tame  number  of  option  contracts.  In  a  difiareol 
s«riet  of  the  same  class  of  options. 
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proposed  rule  change,  all  of  the  types  of 
hedge  orders  defin«»d  in  proposed  Rule 
1066(f)  would  be  eligible  for  spread 
priority.  Rule  1033  would  also  be 
amended  to  add  headings  to  each 
paragraph  for  qmck  reference  to 
appropriate  topic 

As  a  result  of  the  proposed  changes  to 
Rules  1066  and  1033.  corresponding 
changes  to  OFPA  D-2  and  F-4  will  be 
required.  Specifically.  OFPA  D-2 
(Instances  of  Non-Liability  for  Floor 
Brokers  or  Specialists)  would  be 
amended  to  include  synthetic  orders.' 
Currently,  a  floor  broker  and  a  specialist 
are  not  held  liable  for  the  non-execution 
of  an  order  in  two  or  more  series  based 
on  transaction  prices  from  any  opening, 
closing  or  trading  rotation.  Synthetic 
orders  would  be  added  as  an  example  of 
an  order  in  two  or  more  series. 

In  addition,  OFPA  F-4  (Orders 
Executed  as  Spreads,  Straddles,  or 
Combinations)  would  be  amended  to 
reflect  the  definitional  changes  to  Rule 
1068.  Accordingly,  the  title  would  be 
changed  to  "Orders  Executed  as  Spread, 
Straddle,  Combination  or  Synthetic 
Orders,"  and  the  text  %rauld  reflect  the 
new  term,  synthetic  orders.  OFPA  F-4 
would  sdditionally  require  the  marking 
of  order  tickets  executed  in  reliance 
upon  the  spread  priority  rules  with  a 
"syn"  for  synthetic  orders  in  addition  to 
the  existing  requirement  that  spreads, 
straddles,  and  combinations  also  be 
marked.*  A  new  Advice  enumerating 
the  procedure  for  executing  hedge 
ordera  is  also  proposed  for  ooth  equity 
option  and  foreign  currency  option 
("FCO")  floors.  OFPA  F-14  (Executing 
Hedge  Orders)  restates  the  definitions  in 
Rule  1066(f)  and  the  procedures  in  Rule 
1033(d)  for  easy  reference  by  floor 
persons  in  the  floor  procedure  advice 
handbook. 

Certain  changes  proposed  by  the  Phlx 
to  Rules  1066  and  1033  are  applicable 
solely  to  the  trading  of  FCOs.  First, 
because  Rule  1033  deals  with  priority 
for  different  types  of  spreads,  existing 
Commentary  .02  of  Rule  1066  is 
proposed  to  be  moved  to  Rule  1033(f). 
A  new  Commentary  .02  to  Rule  1066 
would  be  adopted  containing  a 
definition  of  multi-spread  transactions 


*  A  syathttic  option  onkr  U  dafiiMd  in  PropoMd 
Rule  1066(0(4)  ■  tn  ordar  to  buy  or  mU  a  suiad 
Dunbor  of  option  contracti  and  buy  or  mII  th« 
undarlying  alock  in  an  amount  (hat  %vould  oTbat  (on 
•  not  fcir-oo>  baais)  tha  optioo  poaition. 

>  OFPA  P-4  would  alao  aatabtiah  a  Sne  adwduia 
which  U  inlaodad  to  ba  incorporated  into  dM 
Exchange's  minor  ruJa  violation  anforcamanl  and 
rapotting  plan,  admlniatarad  pursuant  to  Ptihi  Rula 
970  Talaphona  ConvavsMion  batwaan  |aA«r  f 
Bures.  AttoRMjr.  Branch  of  Dartvabvaa  iteculatioB. 
SEC.  and  Bdilh  Haliah«i.  SpKial  Counaal. 
Ragulaiory  i  -<nricaa,  Phlx.  on  Nomnbar  2,  1993. 


in  FCOs,  because  Rule  1066  generally 
contains  definitional  provisions. 

Second,  Rule  1033(f)  is  proposed  to  be 
added  to  state  that  a  spread  order  may 
consist  of  a  ratio  spread.  As  a  result, 
ratio  spreads  would  become  eligible  for 
spread  priority  pursuant  to  Rule 
1033(d).  Rule  1033(f)  defines  the 
permissible  ratios  as  one-to-one,  one-to- 
two,  one-to-three,  and  two-to-three. 

Third,  proposed  Rule  1033(g)  is  a  new 
paragraph  governing  multi-spread 
priority.  Eligible  multi-spread 
transactions  In  FCOs,  as  defined  in  new 
Commentary  .02  of  Rule  1066.  could  be 
executed  as  a  single  transaction  as  loag 
as  at  least  one  leg  of  each  spread 
improves  the  established  market  and  no 
leg  is  executed  outside  of  the 
established  market.  The  language  of 
Rule  1033(g)  parallels  existing  language 
in  Rule  1033(e),  relating  to  three-way 
transactions.^ 

LasUy.  OFPA  F-16  (Two-Way  and 
Multi-Spread  Transactions)  is  proposed 
by  the  Phlx  for  adoption.  This  Advice 
would  contain  the  aforementioned 
definitions  and  procedures  regarding 
FCO  spread  priority. 

As  a  whole,  the  Phlx  believes  that  the 
proposed  changes  to  Rule  1033,  Rule 
1066.  OFPA  D-2.  and  OFPA  F-4.  as 
well  as  the  proposed  adoption  of  OFPA 
F-14  and  OFPA  F-16,  are  consistent 
with  section  6(b)(5)  of  Uie  Act.  The 
Exchange  notes  that  the  current  text  of 
Rule  1033(d)  is  understood  to  cover 
various  types  of  spread  ordera. 
However,  in  order  to  prevent  confusion 
and  provide  a  more  accommodating 
market  for  the  execution  of  conservative 
hedge  trading  strategies  involving  hedge 
orders  such  as  ratio  spreads  and  three- 
way  transactions,  the  Phbc  seeks  to 
incorporate  both  the  definitions  and 
execution  procedures  into  express 
provisions  in  Exchange  rules  as  well  as 
floor  procedure  Advices.  Accordingly, 
the  Exchange  believes  that  expanding 
the  category  of  hedge  transactions 
eligible  for  spread  priority  and 
clarifying  the  procedure  for  executing 
these  transactions  should  promote  just 
and  equitable  principles  of  trade  and 
protect  investore  and  the  public  interest. 


*Propoa«l  amand«)  Rula  1033(e)  dafines  three- 
way  transactions  as  sprMd.  straddle,  and 
contiinatian  orders  of  three  individual  series  in  the 
same  FCOs  where  (i)  Iba  order  aiia  for  eech  of  the 
three  individual  sarlea  era  equal  to  each  other,  or 
(ii)  the  combined  order  siae  of  any  two  series  on 
the  same  side  of  die  marfcat  ia  althar  equal  to  the 
order  size  of  the  third  series  or  differs  from  the 
order  size  of  the  third  series  by  a  pemissible  ratio. 
A  permissible  ratio  is  any  one  of  the  following:  one- 
to-one,  one-to-two,  oae-to-thiee,  and  two-to-thiee. 


B.  Self-Regulatory  Organization't 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  c»rapetition. 

C.  Self-Regulatory  Organitation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Data  of  EfirectiTenaas  of  the 
Proposed  Rule  f^^ngm  uid  Timing  for 
Commission  Actioo 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine  ' 
whether  the  proposed  rule  ciiange 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stieet.  NW.. 
Washington,  DC  20548.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  %vritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  %vritten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  i}eraon,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  SUwt,  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
the  file  number  in  the  caption  above  and 
should  be  submitted  by  December  8. 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.} 


•  17  CFR  200.30-3(aMl2)  (1992). 
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Mar^Ml  H.  McFarlaad. 

DepuljrSm39Uay. 

(PR  Doc  S»^S31S  Pikd  11-ie-4»3:  S:4S  am) 
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IIM.  No.  IC-t9881;  811-47711 

MFS  Ultllm*  High  tnceiiM  Fund; 
Applkation 

November  10, 1993. 
agency:  SecuriUes  and  Exchange 
CommiMion  ("SEC"  or  "Commission"). 
AcnoNc  Nodce  of  •pptication  for 
deregittration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  MFS  Lifetime  Hi^  Income 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(f) 
SUMUARW  OF  APPtXAIKHC  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNO  DATE:  The  application  was  filed 
on  November  5, 1993. 
HEAIVNa  OR  NOimCATION  Of  HEARMO:  As 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SJEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  nc^iication  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Bostcm, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  ttfORMATION:  Tlie 

following  is  a  summary  of  the 
appBcatioB.  The  complete  apphcation 
may  be  obtained  for  a  fae  at  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-md 
management  investment  compmy  tibet 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1986,  applicant  registered  under  the  Act 


as  an  investment  compoBy,  tni  fUad  a 
registration  slatament  to  Tegistv  its 
ibaras  uader  the  Securitias  Act  of  1933. 
The  registratiaD  statement  vras  deckrad 
effective  on  December  29, 1986,  and  tho 
initial  public  oflering  cnmmancsd  on  or 
about  tnat  date. 

2.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reoiganizstian  (the  "Plan") 
between  applicant  and  MFS  Series  Trust 
m,  a  registemd  open-eiMi  management 
investment  company  (forraeriy, 
Massachusetts  Financial  Hij^  Income 
Fund),  on  behalf  ol  one  of  its  series. 
MFS  High  Income  Fund  (the  "Swiving 
Fund"),  hi  addition,  the  booKl  of 
trustees  made  the  findingn  reqnirBd  by 
rule  17a-8  under  the  Act* 

3.  On  July  2, 1993.  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on 
August  27, 1993,  applicant's 
shareholders  approved  the 
reorganization. 

4.  Pursuant  to  the  Plan,  on  September 
27, 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fund's 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  27, 1993,  applicant  had 
51,731.954.71  shares  outstanding. 
having  an  aggregate  net  asset  value  of 
$322,565,970.20  and  a  per  share  net 
asset  value  of  $6.24. 

5.  Applicant  and  the  Surviving  Fund 
assumed  their  own  expenses  in 
connection  with  the  reorganization. 
L^al,  accounting,  printing,  transfer 
agency,  proxy  solicitor,  and  other 
expenses  in  the  approximate  amount  of 
915,000,  $1,245,  $22,445.  $14,066, 
$2,745,  and  $2,506  respectively,  were 
borne  by  applicant.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  in  the 
approximate  amount  of  $23,824,  $1,249, 
$8,239,  $30,962,  $10,362,  and  $2,807 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  no  9ecurityhold«rs  to 
whom  distributions  in  ccnnplete 
liquidation  of  their  intnvsts  have  not 


been  made.  AppMcant  has  no  debts  or 
other  llabilitias  that  nnate  ootstendiBg. 
Applicant  is  not  a  party  to  say  litigstiaa 
or  administrative  proceeding. 

7.  AppUcant  whI  fik  cartmcatas  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  sngagsd,  aot 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  wrfaidiBg  up  of  its 
afiuzs. 

Fbr  ttie  Comminion,  by  the  Dlvtsioa  of 
InvettiDent  Managemsot,  pursuant  to 
delegated  authority. 

MMtfutt  H.  McFansad, 

Deputy  Seavtiuy. 

fFR  Doc  93-28216  FUed  11-16-93;  1:45  ami 
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<  Ru]«  17s-8  proridM  ■!  aiMBpfloa  boa  MCtk» 
17(8)  for  cattain  TtatfuAmbim*  anteng  raglatvad 
Investmant  mmpaitiaa  that  may  ba-afflWalad 
penoD*.  or  affiliated  panons  d  an  affiliated  panon, 
•olely  by  reason  of  having  a  canuaaa  Investmant 
adviser,  common  directors,  and/or  commoD 
officer*. 


IIFS  LNaltma  Monay 
AppUeation 

Noveml>er  10, 1993. 

agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commiasioo"). 
AcnON:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

applicant:  MFS  Lifetime  Money  Market 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FUNG  DATE:  The  application  was  filed 
on  November  5, 1993. 
HEARING  OR  NOTIFICATION  OP  HEARMO:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tht  SECs 
Secretary  and  serving  apphcant  «rith  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  ronn  of  an  afBdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natxire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notiilcatian  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  BoyUton  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTNER  MPORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
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Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPm^MENTARY  MFORUATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Repraaentatioiu 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30. 
1986,  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  29, 1986,  and  the 
initial  public  offiaring  commenced  on  or 
about  #iat  date. 

2.  On  April  14, 1993.  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant  and  MPS  Series  Trust 
I  (formerly.  MPS  Lifetime  Managed 
Sectors  Pund),  a  registered  open-end 
management  investment  company  on 
behalf  of  one  of  its  series,  MPS  Cash 
Reserve  Pund  (the  "Surviving  Pund"). 
In  addition,  the  board  of  trustees  made 
the  findings  required  by  rule  17a-8 
under  the  Act.» 

3.  On  July  1, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 
30, 1993,  applicant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plap,  on  September 
7, 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Pund  in 
consideration  of  the  Surviving  Pund's 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Pund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of 
Surviving  Pund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  7, 1993,  applicant  had 
114,566,047.856  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$114,566,047,856  and  a  per  share  net 
asset  value  of  $1.00. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting. 


printing,  transfer  agency,  and  proxy 
solicitor  expenses  were  in  the 
approximate  amount  of  $11,574.  $1,245, 
$13,490.  $10,338,  and  $1,850, 
respectively. 

6.  Tliere  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant-is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  wiU  file  certificates  of 
dissolution  %vith  Massachusetts 
authorities  alter  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Marsant  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  93-28217  FUed  11-16-93;  8:45  am] 
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[fM.  No.  IC-19S59;  811-4774} 

MFS  Lifetime  Municipal  Bond  Fund; 
Application 

November  10, 1993." 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTKM:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


>  Rula  17»-S  providM  an  axompUon  erom  tectioii 
17(i)  for  c«ft«in  reorganiMtloni  Miong  r«gl]ter«d 
invs$tm«nt  companiw  th*t  may  be  «ffilUted 
p«non*.  or  affiliated  pertotu  of  tn  affilUted  p«rson. 
«ol«iy  by  rMjoQ  of  having  •  common  invsatmeni 
•dirliar.  coauDoa  diractors.  and/or  common 
ofBcart. 


APPUCANT:  MFS  UfeUme  Municipal 
Bond  Pund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APWXATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nuNO  DATES:  The  application  was  filed 
on  November  5, 1993. 
HEAR»W  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interests,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant.  500  Boylston  Street.  Boston. 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUP«.£MENTARY  MFORMATION:  The 
following  is  a  simmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1986,  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant  and  MPS  Municipal 
Series  Trust  (formerly,  MPS  Multi-State 
Municipal  Bond  Trust),  a  registered 
open-end  management  investment 
company,  on-behalf  of  one  of  its  series, 
MPS  Municipal  Income  Fund  (the 
"Surviving  Fund").  In  addition,  the 
board  of  trustees  made  the  findings 
required  by  rule  17a-8  under  the  Act.» 

3.  On  June  3, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 
30, 1993,  applicant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  September 
7, 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Pund  in 
consideration  of  the  Surviving  Pund's 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Pund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Pund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 


*  RuU  I7a-a  proiidM  an  •xampUoo  fonn  Mction 
17(a)  for  cartain  raoigaoisatiooa  among  r«giftarad 
invMtmsDt  companiat  that  may  be  affiliated 
partona.  or  affiliated  panon*  of  an  affiliated  panoo. 
•olely  by  raaaoo  of  having  a  common  inveatmaot 
■dvitar,  common  directon,  and/or  common 
offican. 


Federal  Register  /  Vol.  58,  No.  220  /  Wednesday,  NovBmber  17,  1993  /  NotiOBS  60719 


September  7.  1993.  applicant  had 
58,432,387.786  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$532,704,481.70  and  a  per  share  net 
as.set  value  of  $9.12. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  were  in  the 
approximate  amount  of  $11,474,  $1,245. 
$12,312.  $11,948,  $2,559,  and  $3,181. 
respectively. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margant  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  93-28210  Filed  11-16-93;  8.45  ami 
atujN«  cooc  mo-fti-M 

[Rel.  No.  IC— 1M5S;  811-4779] 

MFS  Ufetlme  Total  Return  Fund; 
Application  for  Oereglstration 

November  10, 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for 
deregi  strati  on  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  MFS  Lifetime  Total  Return 

Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPUCATKM:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

nUNQ  date:  The  appUcation  was  filed 
on  November  5, 1993. 

HEARMG  OR  NOTIFICATION  OF  NEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  reqriests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  0, 1993,  and  shoara  be 


accompanied  by  proof  of  service  on 
apphcant.  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natme 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5tll 
Street  NW..  Washington,  DC  20549. 
Applicant.  500  Boylston  Street,  Boston, 

Massachusetts  02116. 
FOR  FURTHER  MFOAMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  WFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant* •  Eeprssentatioaa 

1.  Apphcant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1986,  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant  and  MFS  Series  Trust 
V  (formerly,  MFS  Total  Return  Fund),  a 
registered  open-end  management 
investment  company,  on  behalf  of  one 
of  its  swies,  MFS  Total  Return  Fund 
(the  "Surviving  Fund").  In  addition,  the 
board  of  trustees  made  the  findings 
required  by  rule  17a-8  undw  the  Act.» 

3.  On  May  25, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 
23, 1993,  applicant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  August  23, 
1993,  apphcant  transferred  all  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fimd's 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 


the  Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
reer]|anization.  each  sharehoidOT  of 
applicant  owned  Claae  B  shares  of  the 
Surviving  Fund  vritfa  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On  August 
23, 1993,  apphcant  had  44,956,96a51 
■hares  outstffitding.  having  an  aggregate 
net  asset  value  of  496 .5 5 7. 128. 70  and  a 
per  share  net  asset  value  of  $11.09. 

5.  Applicant  and  the  Surviving  Fund 
assumea  their  own  expenses  in 
connection  with  the  reorganization. 
Legal,  accounting,  printing,  transfer 
agency,  proxy  solicitor,  and  other 
expenses  in  the  approximate  amount  of 
$15,000,  $1,245.  $34,917,  $34,654. 
$7,100.  and  $3,347  respectively,  were 
borne  by  applicant.  Legal,  accounting. 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expanses  in  tha 
approximate  amount  of  $28,474,  $1,245. 
$19,526,  $71,389,  $22,640.  and  $6,096 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  Habilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Apphcant  will  file  certUlcatea  of 
dissolution  %vith  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

Per  the  Conunission,  by  ths  Divisioa  of 
Investment  MaoagBBeot.  puf^unt  to 
delegated  authority. 
Maryvat  H.  McFarlMd. 
D^tuty  Secretary. 
[FR  Doc.  a3-2826  Piled  11-M-S3;  8:46  am) 


1  Rule  I7a-S  pnividM  an  exempboo  from  section 
17(a)  for  oHtaiB  reorganizMiana  among  legisleiwl 
invMDnent  companiea  tiwi  umj  be  afBltote^ 
persons,  or  affiliated  peraons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  Investment 
adviser,  common  directors,  and/or  common 
officer*. 


[ReL  »fe.  10—19857;  811-4772] 

MFS  Ufetime  Wortdwtda  Equity  Fund; 
Application  for  Derafllatratlon 

November  10, 1993. 
AGEMCV:  Securities  and  Exchange 
Commission  ("SBC"  or  "Commission")^ 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 
APPUCANT:  MFS  Lifetime  Worldwide 
Equity  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f) 
SUMMARY  OF  APPUCATION:  Applic'  nt 
seeks  an  order  declaring  that  it  hiH» 
ceased  to  be  an  investment  cmnpany. 
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FVJNO  date:  The  application  was  flled 
on  November  5, 1903. 

NEAMNG  OR  NOTmCATION  OP  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  order  granting  the 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  by  writing  to 
SEC's  Secretary  and  serving  applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6.  1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lavryers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AX}0RESSC8:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549, 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPinXMEMTARV  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30. 
1986.  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  29, 1986.  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  14. 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant  and  MPS  Series  Trust 
VI  (formerly.  MPS  Worldwide  Total 
Return  Fund),  a  registered  open-end 
management  investment  company,  on 
behalf  of  one  of  its  series,  MPS  World 
Equity  Pund  (the  "Surviving  Pund").  In 
addition,  the  board  of  trustees  made  the 
findings  required  by  rule  17a-8  under 
theActi 


3.  On  July  11. 1993,  applicant 
distributed  proxy  materids  to  its 
shareholders.  At  a  meeting  held  on  July 
30, 1993,  applicant's  shareholdere 
approved  the  reorganization. 

4.  Pursiiant  to  the  Plan,  on  September 
7. 1993.  applicant  transfisned  all  of  its 
assets  to  the  Surviving  Pund  in 
consideration  of  the  Surviving  Pund's 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
rearganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  7. 1993,  applicant  had 
8,485.380.326  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$133,764,131.10  and  a  per  share  net 
asset  value  of  $15.76. 

5.  The  Surviving  Pund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  were  in  the 
approximate  amount  of  $15,624,  $1,245. 
$14,021.  $12,792.  $2,641.  and  $1,174. 
respectively. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFarUod, 
Deputy  Secretary. 

(FR  Dot  83-28220  Filed  11-16-93;  8:45  am] 
■UMQ  OOM  SSIS-tMS 


ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


>  Rul*  17a-S  proridM  an  axamption  from  Mction 
l^a)  far  cMtain  worganiiirtoni  among  wgiitwd 
invMtmanl  companiM  thai  may  ba  affiUatad 
IMnooa.  or  afBliatad  panoiu  of  an  atBUatad  panon. 
loiaiy  bf  laaaoa  ol  having  a  common  invattmaot 


(R«L  No.  IC-198S8;  111-2672] 

MFS  ManagMl  Munldpd  Bond  Truet; 
Appiicatlon  for  DeregiatraUon 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC*  or  "Commission"). 


adviaar.  commoa  diractort,  and/or  common 
ofBcara. 


APPLICANT:  MFS  Managed  Municipal 
Bond  Trust. 

RELEVANT  ACT  SECHON:  Section  8(f). 
SUKMilARY  Of  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FUNO  date:  The  application  was  filed 
on  November  5, 1993. 
HEARMQ  OR  NOTIFICATKM  Of  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant.  500  Boylston  Street,  Boston. 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation. 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Repreaentationa 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On 
September  9, 1976,  applicant  registered 
under  the  Act  as  an  investment 
company,  and  on  December  6, 1976 
filed  a  registration  statement  to  register 
its  shares  under  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  January  17. 1977, 
and  the  initial  public  offering 
commenced  on  or  about  that  date. 

2.  On  April  21, 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant,  on  behalf  of  its  sole 
series.  MFS  Municipal  Bond  Fund  (the 
"Terminating  Fund"),  and  MFS  Series 
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Trust  rv  (formerly,  Massachusetts  Cash 
Management  Trust),  a  registered  open- 
end  management  investment  company, 
on  behalf  of  one  of  the  MFS  Series  Trust 
IV's  series,  MFS  Municipal  Bond  Fund 
(the  "Surviving  Fund").  In  addition,  the 
board  of  trustees  made  the  findings 
required  by  rule  17a-8  under  the  Act.» 

3.  On  June  9. 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on 
August  5, 1993,  the  Terminating  Fund's 
shareholders  approved  the 
reorganization. 

4.  Pursuant  to  the  Plan,  on  September 
7. 1993,  the  Terminating  Fund 
transferred  all  of  its  assets  to  the 
Surviving  Fund  in  consideration  of  the 
Surviving  Fund's  Class  A  shares  with 
the  equivalent  net  asset  value.  The 
Terminating  Fund  then  distributed  the 
Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of  the 
Terminating  Fund  owned  Class  A  shares 
of  the  Surviving  Fund  with  the  same 
aggregate  net  asset  value  as  the  shares  of 
the  Terminating  Fund  owned  by  the 
shareholder  immediately  prior  to  the 
reorganization.  On  September  7, 1993. 
the  Terminating  Fund  had 
187,609,111.702  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$2,185,149,277  and  a  per  share  net  asset 
value  of  $11.67. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  were  in  the 
approximate  amount  of  $18,599,  $1,245, 
$14,207.  $44,773,  $9,206.  and  $6,400. 
respectively. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
afiiairs. 


» Rule  17»-«  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  •  common  investment 
•dviser,  common  directors,  and/or  common 
officers. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  93-28221  Filed  11-16-93;  8:45  ami 
BH.LING  COOC  MIO-OI-M 

IReL  Na  IC-19855;  811-4773] 

MFS  Ufetinw  Government  Mortgage 
Fund;  Application  for  Dereglstration 

November  10. 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
dereglstration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  MFS  LifeUme  Government 
Mortgage  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  November  5, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
apphcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  or  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Hoggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 


was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30. 
1986,  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  29, 1986.  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant  and  MFS 
Government  Mortgage  Fimd,  a 
registered  open-end  management 
investment  company  (the  "Surviving 
Fund").  In  addition,  the  board  of 
trustees  made  the  findings  required  by 
rule  17a-8  under  the  Act.i 

3.  On  May  a6, 1993.  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 
23, 1993,  applicant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  September 
7, 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fund's 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  7, 1993,  applicant  had 
250.015,381.4  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$1,773,235,696  and  a  per  share  net  asset 
value  of  $7.09. 

5.  Applicant  and  the  Surviving  Fuiid 
assumed  their  own  expenses  in 
connection  with  the  reorganization. 
Legal,  accounting,  printing,  transfer 
agency,  proxy  solicitor,  and  other 
expenses  in  Uie  approximate  amount  of 
$15,000,  $1,245,  $55,691,  $78,406, 
$16,539,  and  $38,406  respectively,  were 
borne  by  applicant.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  in  the 
approximate  amoimt  of  $25,874,  $1,245, 
$11,528,  $32,356,  $10,626,  and  $3,211 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  not  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 


1  Rule  17»-8  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persona,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 
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been  m«de.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  tiy  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  &  McFi^mkI. 
Deputy  Secntaiy. 
[FR  Doc.  93-28222  Filed  11-16-93;  »:45  ami 

BULMQ  coot  niO-«t-« 

(Ret.  Na  IC-19t54;  111-47761 

MFS  Lifetime  Capital  Growth  Fund; 
Application  for  Oaraglstratlon 

November  10, 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission". 
ACTION:  Notice  of  application  of 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPUCAMT:  MFS  Lifetime  Capital 
Growth  Fund. 

RELEVANT  ACT  SECTION:  Sction  8(f). 
SUMMARY  Of  APPUCATWN:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investnfient  company. 
RUNG  DATE:  The  application  was  filed 
on  November  5, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicant.  500  Boylston  Street.  Boston, 
Massachusetts  02118. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3028,  or  Robert  A.  Robertson, 


Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Appiicanl't  RepreMnlations 

1.  Api^cant  is  an  open-end 

management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  30, 
1966.  applicant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  December  29, 1986,  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant  and  MFS  Series  Trust 
n  (formerly,  MFS  Lifetime  Capital 
Growth  Fund),  a  registered  open — end 
management  investment  company,  on 
behalf  of  one  of  its  series,  MFC  Capital 
Growth  Fund  (the  "Surviving  Fund").  In 
addition,  the  board  of  trustees  made  the 
findings  required  by  rule  17a-8  under 
theAcL* 

3.  On  June  3, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 
30. 1993.  applicant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  September 
7, 1993,  applicant  transferred  all  of  its 
assets  to  tne  Surviving  Fund  in 
consideration  of  the  Surviving  Fund's 
Qass  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Oass  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  7, 1993,  applicant  had 
32,428.965.142  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$475,836,679.70  and  8  per  share  net 
asset  value  of  $14.67. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accounting. 


1  Rule  17a-a  ptovide*  an  axanptioa  from  taction 
17(a]  for  certain  reorganizationj  among  ragistered 
investment  companiea  that  may  be  affiliated 
penona.  or  affiliatad  parioaj  of  an  affiliated  person, 
•olely  by  reason  of  hvving  a  common  investment 
adviier,  common  diractocs,  and/or  coounaa 
ofBcers. 


printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  were  in  the 
approximate  amount  of  $12,324.  $1,245. 
$17,352.  $40,987.  $8,521.  and  $2,980. 
respectively. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  prtxeeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarlaad. 

Deputy  Secretary. 

(FR Doc  93-28223 Filed  11-16-93;  845 am] 

HUJNO  COOf  WtO-M-ll 

(Rei.  Ho.  IC-19853:  S11-322S] 

MFS  Emerging  Growth  Fund; 
Application  for  Deregistration 

Novembw  10. 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  MFS  Emerging  Growth  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FUJNG  DATE:  The  application  was  filed 
on  November  5, 1993. 
HEARING  OR  NOTIFICATKM  OF  HEARMa*  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 
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ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicant.  500  Boylston  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  July  23. 
1981.  apphcant  registered  under  the  Act 

•as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  re^stration  statement  was  declared 
effective  on  December  4, 1981,  and  the 
initial  public  offering  commenced  on  or 
about  that  date. 

2.  On  April  21, 1993.  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant  and  MFS  Series  Trust 
n  (formerly.  MFS  Lifetime  Emerging 
Growth  Fund),  a  registered  open-end 
management  investment  company,  on 
behalf  of  one  of  its  series.  MFS 
Emerging  Growth  Fund  (the  "Surviving 
Fund").  In  addition,  the  board  of 
trustees  made  the  findings  required  by 
rule  178-8  under  the  Act.i 

3.  On  June  2, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 
21, 1993,  applicant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  September 
13, 1993,  applicant  transferred  all  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fund's 
Class  A  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  A  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  apphcant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  7, 1993,  apphcant  had 


16,509,906.97  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$341,390,536.60  and  a  per  share  net 
asset  value  of  $20.68. 

5.  Applicant  and  the  Surviving  Fund 
assumed  their  own  expenses  in 
connection  with  the  reorganization. 
Legal,  accounting,  printing,  transfer 
agency,  proxy  solicitor,  and  other 
expenses  in  the  approximate  amount  of 
$15,000.  $1,245.  $52,209.  $32,903. 
$6,985.  and  $2,408  respectively,  were 
borne  by  applicant.  Legal,  accounting, 
printing,  transfer  agency,  proxy 
solicitor,  and  other  expenses  in  the 
approximate  amount  of  $27,099,  $1,245, 
$29,610,  $43,459,  $14,571,  and  $2,275 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  htigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(PR  Doc  93-28225.  Filed  11-1&-93;  8:45  ami 
nUMO  CODE  801  (MM-M 


» Rule  17»-e  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
Investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 


[Rel.  No.  IC-19852;  811-67051 

MFS  Lifetime  Government  Securities 
Fund;  Application  for  Deregistration 

November  10, 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  MFS  Lifetime  Government 
Securities  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  November  5, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  wriUng  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  6, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  December 
1, 1988,  applicant  registered  under  the 
Act  as  an  investment  company,  and 
filed  a  registration  statement  to  register 
its  shares  under  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  January  6, 1989, 
and  the  initial  public  offering 
commenced  on  or  about  the  date. 

2.  On  April  14, 1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  applicant  and  MFS 
Government  Securities  Fund,  a 
registered  op>en-end  management 
investment  company  (the  "Surviving 
Fund").  In  addition,  the  board  of 
trustees  made  the  findings  required  by 
rule  17a-8  under  the  Act.i 

3.  On  May  25, 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  July 
23. 1993,  applicant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  August  30. 
1993,  applicant  transferred  all  of  its 


'Rule  l7»-«  provides  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/ or  comnvon 
officers. 
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assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fund's 
Class  B  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
applicant  owned  Class  B  shares  of  the 
Surviving  Fund  with  the  same  aggregate 
net  asset  value  as  the  shares  of  applicant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  Chi  August 
30.  1993.  applicant  had  10.819.799.24 
shares  outstanding,  having  an  aggregate 
net  asset  value  of  $109,249,023.80  and 
per  share  net  asset  value  of  $10.10. 

5.  Applicant  and  the  Surviving  Fund 
assumed  their  own  expenses  in 
connection  with  the  reorganization. 
Legal,  accounting,  printing,  transfer 
agency,  proxy  solicitor,  and  other 
expenses  in  tbe  approximate  amount  of 
$15,000,  $1,245,  $27,827.  $4,636.  $873, 
and  $807  respectively,  were  borne  by 
applicant.  Legal,  accounting,  printing, 
transfer  agency,  proxy  solicitor,  and 
other  expenses  in  the  approximate 
amount  of  $31,024.  $1,245,  $4,612, 
$1^T^2,  $5,813,  and  $1,085 
respectively,  were  borne  by  the 
Surviving  Fund. 

6.  There  are  no  security  holders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
busindi^  activities  other  than  those 
necessary  for  the  winding  up  of  its 
afT?' 

/For  the  Commission,  by  the  Division  of 
fnvestment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

IFR  Doc.  93-28226  Filed  11-16-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatit>ility 
Program;  Cincinnati/Noilhem 
Kentuclty  International  Airport. 
Covington,  KY 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
AcnoM:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  tbe  noise  compatibility 
program  submitted  by  the  ICenton 
County  Airport  Board  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  April  28, 
1993,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Kenton  County  Airport  Board  under 
part  150  were  in  compliance  witb 
applicable  requirements.  On  October  25, 
1993.  the  Administrator  approved  the 
Cincinnati/Northern  Kentucky 
International  Airport  noise 
compatibility  program.  All  of  the 
recommendations  of  the  program  were 
approved  in  full  or  in  part.  The  noise 
compatibility  program  supplements  tbe 
original  noise  compatibility  program, 
approved  August  6.  1991.  for 
Cincinnati/Northern  Kentucky 
International  Airport. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Cincinnati/ 
Northern  Kentucky  International  noise 
compatibility  program  is  October  25. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley.  Federal  Aviation 
Administration,  Memphis  Airports 
District  Office,  2851  Directors  Cove, 
suite  3.  Memphis,  Tennessee  38131- 
0301:  Telephone  901-544-3495. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Cincinnati/ 
Northern  Kentucky  international 
Airport,  eff^ective  October  25. 1993. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviaticm  Regulations  (FAR)  pert 


150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  Car 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  tbe  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  tbe 
provisions  and  procedures  of  FAR  part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implonenting 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in  aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
office  in  Memphis,  Tennessee. 

The  Kenton  County  Airport  Board 
submitted  to  the  FAA  on  November  2, 
1992,  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  FAR  part  150 
supplemental  noise  compatibility 
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pluming  study  cnnductad  bom  April 
through  October  1992.  The  Cincinnati/ 
Northern  Kentucky  International 
Airport  noise  exposure  maps  were 
detennined  by  FAA  to  be  in  compliaace 
with  applicable  requirements  on  April 
28, 1993.  Notice  of  this  determination 
was  published  in  the  Federal  Regiater 
on  May  11.1993. 

The  Cincinnati/Northern  Kentucky 
International  Airport  FAR  part  150 
Supplemental  Study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  1^  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion 
beyond  the  year  1997.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  April  28. 1993.  and  was 
required  by  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
prtwram  within  the  180-day  period  shall 
be  deemed  an  approval  of  such  a 
program. 

Tne  submitted  program  contained  14 
operational  measures.  12  land  use 
measures  and  3  implementation 
measures  for  noise  mitigation  on  and  off 
the  airport.  Some  of  the  measures  bad 
been  approved  in  1991  in  the  original 
noise  compatibility  study  for 
Cincinnati/Northern  Kentucky 
International  Anport.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  October  25 
1993. 

Approval  for  part  150  was  granted,  in 
total  or  in  part,  for  all  of  the  proposed 
operational  measures.  Most  of  the 
operational  procedures  will  require  an 
environmental  decision  before 
implementation  by  FAA.  The  approval 
for  one  operational  measure  wiu  not  be 
effective  for  part  150  purposes  until 
such  time  that  this  procedure  will  in 
fact  reduce  non-compatible  land  uses. 
Based  on  the  part  150  Supplemental 
Study  this  will  be  true  in  the  long  term. 
One  operational  measure,  extension  of 
Runvray  18R/36L.  was  approved  in  part. 
The  request  to  establish  a  declared 
distance  of  10,000  feet  for  takeoffs,  after 
the  extension  of  Runway  18R-36L,  was 
disapproved  because  it  did  not  provide 
any  tangible  noise  benefit  and  would 
have  no  effect  on  runway  use  patterns. 
Another  operational  measure,  use  of 
hold  short  capability  on  18R  after 


extension  of  18R/3SL.  was  approved  but 
is  subiect  to  the  discretion  of  the  pilot 
in  command.  Approval  was  granted  for 
all  the  land  use  and  implementation 
actions.  Land  Use  measures  include 
purchase  assurance,  soundproofing, 
acquisition  in  the  DNL  75,  vohmtary 
acquisition  within  tbe  DNL  65  contour 
in  the  preferential  nighttime  corridor, 
and  soundproofing  of  eligible  schools. 
The  Implementation  Plan  includes  an 
ARTS  tracking  system. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  25. 
1993.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  the  Kenton 
County  Airport  Board. 

Issued  in  Memphis,  Tennessee.  October  29 
1993. 

Bifly  I.  Langley, 

Manager.  Memphis  Airports  District  Office. 
IFR  Doc.  93-28270  Filed  11-16-93;  8:45  ami 
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Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  FacHlty  Cttarge  (PFC)  at 
Jacfcsonvftte  Intemattonal  Airport 
JacksonvHie,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Jacksonville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  17, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airport  District  Office, 
9677  Tradeport  Dr.,  Suite  130,  Oriando, 
Florida  32827. 

In  addition,  one  copy  of  any 
comments  sulwnitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jay  R. 
Stucki,  Director  of  Aviation  of  the 
Jacksonville  Port  Authority  at  the 
following  address:  P.O.  Box  3005, 
Jacksonville,  Florida  32206. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 


previously  provided  to  the  Jacksonville 
Port  Authority  under  §  158.23  of  part 
158.  *^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Carios  E.  Maeda.  Plans  and  Programs 
Manager.  Orlando  Airport  District 
Office.  9677  Tradeport  Dr.,  Suite  130. 
Orlando,  Florida  32827.  (407)  648-6583. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  ?fJi 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Jacksonville  Imemational  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  tbe  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  regulations  (14  CFR  part  158) 

On  November  2.  1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Jacksonville  Port 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
February  2, 1994. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00; 
Proposed  charge  effective  date:  March  1. 
1994;  Proposed  charge  expiration  date: 
August  31. 1997;  Total  estimated  PFC 
revenue:  $12,300,000. 

Brief  description  of  proposed 
project(s):  Rehabilitate  runway  7-25; 
Extend  runway  7-25;  Install  glide  slope/ 
MALSR  runway  25;  Reconstruct 
taxiways  C  and  E;  Install  taxiway 
guidance  signs;  Lighting  improvements 
runway  13-31;  Construct  ARFF  facility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  coiled  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  tbe 
applicaUon  in  person  at  the  Jacksonville 
Port  Authority,  2831  Talleyrand 
Avenue,  Jacksonville,  Florida  32206- 
0005. 

Issued  in  Atlanta,  Geoivia  on  November  2, 
1993. 

Dell  T.  Jemigan. 

Managpr.  Planning  and  Development  Branch. 

Airports  Division.  Soathem  Region. 

IFR  Doc  93-28194  Filed  11-16-93;  845  am) 
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National  Highway  Traffic  Safety 
Administration 

Ruiemalting,  Resaarch  and 
Enforcament  Programs  IMeetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  NHTSA  industry 
meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs.  In  addition,  NHTSA 
will  hold  a  separate  public  meeting  to 
describe  and  discuss  specific  reseetrch 
and  development  projects. 
DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  enforcement  and  other 
programs  will  be  held  on  December  16, 
1993,  beginning  at  9:30  a.m.  and  ending 
at  approximately  12:30  p.m.  Questions 
relating  to  the  agency's  rulemaking, 
enforcement  and  other  programs  must 
be  submitted  in  writing  by  December  8, 
1993,  to  the  address  shown  below.  If 
sufficient  time  is  available,  questions 
received  after  the  December  8  date  may 
be  answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  not  have 
to  be  present  for  the  question(s)  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  December  8, 
1993,  and  the  issues  to  be  discussed  will 
be  mailed  to  interested  personnel  by 
December  10, 1993,  and  will  be 
available  at  the  meeting. 

Also,  the  agency  will  hold  a  second 
public  meeting  on  December  15  devoted 
exclusively  to  a  discussion  of  research 
and  development  programs.  The 
meeting  will  begin  at  1  p.m.  and  end  at 
approximately  4:30  p.m.  This  meeting  is 
described  more  fully  in  a  separate 
announcement. 

ADDRESSES:  Questions  for  the  December 
16  NHTSA  Technical  Industry  Meeting, 
to  be  held  from  9:30  a.m.  to  1^:30  p.m., 
relating  to  the  agency's  rulemaking, 
research,  and  enforcement  programs 
should  be  submitted  to  Barry  Felrice, 
Associate  Administrator  for 
Rulemaking,  National  Highway  Traffic 
Safety  Administration,  room  5401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Questions  for  the  Research  and 


Development  Program  Meeting  to  be 
held  December  15  from  1  p.m.  to  4:30 
p.m.  should  be  submitted  to  George  L. 
Parker,  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  room  6206. 400 
Seventh  Street,  SW.,  Washington,  IX 
20590.  Both  meetings  will  be  held  in 
room  2230,  Department  of 
Transportation  Headquarters  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

SUPf>t.EMENTARY  INFORMATION:  NHTSA 
will  hold  its  regular,  quarterly  meeting 
from  9:30  a.m.  to  12:30  p.m.,  to  answer 
questions  from  the  public  and  the 
regulated  industries  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs,  on  December  16, 1993. 
Since  the  agency  is  holding  a  separate 
meeting  on  its  research  and 
development  programs,  any  questions 
on  those  issues  will  only  be  answered 
at  the  afternoon  meeting  to  be  held  on 
December  15. 1993  from  1  p.m.  to  4:30 
and  should  be  submitted  to  the  Research 
and  Development  Office.  However, 
questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  to  ongoing  rulemaking  procedures 
should  be  submitted,  as  in  the  past,  to 
the  agency's  Rulemaking  Office.  The 
meeting  will  be  held  in  room  2230, 
Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  The 
purpose  of  the  meeting  is  to  focus  on 
those  phases  of  NHTSA  activities  which 
are  technical,  interpretative  or 
procedural  in  nature.  Transcripts  of  the 
meetings  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section  in  Washington,  DC, 
within  four  weeks  after  the  meetings. 
Copies  of  the  transcript  will  then  tie 
available  at  ten  cents  a  page,  (length  has 
varied  from  100  to  150  pages)  upon 
request  to  NHTSA  Technical  Reference 
Section,  room  5108,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  The 
Technical  Reference  Section  is  open  to 
the  public  from  9:30  a.m.  to  4  p.m. 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary,  during  the 
NHTSA  Technical  Industry  Meeting  and 
the  NHTSA  Industry  Research  and 
Development  Meeting.  Thus,  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign- language  interpreter. 


telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Barbara  Games  on  (202) 
366-1810,  by  COB  December  8,  1993, 
for  the  9:30  a.m.  to  12:30  p.m.  portion 
of  the  meeting  or  Barbara  Coleman  (202) 
366-1537  by  COB  December  8, 1993  for 
the  1  p.m.  to  4:30  p.m.  portion. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doa  93-28179  Filed  11-16-93;  8:45  ami 
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Research  and  Special  Programs 
Administration 

Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  Bl.  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — ^Motor  vehicle;  2 — Rail 
freight;  3 — Cargo  vessel;  4 — Cargo 
aircraft  only;  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1993. 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington.  DC. 
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New  Exemptions 


AppNcaKon 
No. 


11148-N 


11151-fl 


11153-N 

I 

111S64< 

11157- 

11158-N 

I 

11159-11 
11160-N 

11164-N 


11t65-N 


t1t66-W 
11167-N 


1116e-N 


Applicant 


WiHert 
MO. 


Horn*  Products,  St  Loult, 


SET  Em^ronmantai,  Inc.  Wheel-    49  CFR  177.848^ 
Ing.  IL 


Raguiatlon<«)  affected 


49  CFR  172.101, 17a.15« 


SET  Erivkonmantal,  Inc.,  Wheel- 
ing. IL 

Auelio  Powder  Company,  Oeve- 
land.OH. 


Northwest  Ohk)  Towing  &  Recov- 
•ry,  Beaverdem.  OH. 


CEM      International      Pty      Ltd., 
Coolarro  Victoria.  Australia. 


Fort    Container     Systems     Inc.. 
Brampton,  Ontario,  Canada. 


Dow  Chemical  Company,  Freeport. 


Control    Instmments   Corporation, 
Fairfield,  NJ. 


Elastochem.  Inc.,  Chardon,  OH 


49  CFR  177J4«(d) 
49  CFR  173.62 


49  CFR  173.a42(b) 


49  CFR  178.245 


49  CFR  178.253,  CFR  part  173, 
subpart  F,  178.19. 


49  CFR  173.247 , 


49  CFR  172.101 


49  CFR  173.225 , 


Oxford  Container  Co.,  New  Oxford, 
PA, 


Sun  Company,  Inc.,  Philadelphia. 
PA. 

Eco-Pak.  Inc.,  Eflzat)eth,  TN 


49  CFR  178.205 


Aldrlch  Chemical  Company,  Inc., 
Milwaukee,  Wl. 


49  CFR  173.29(aK2)  . 
49  CFR  173.240-244 


49     CFR     173.21(b).     173.54{k), 
173.57(a).  173.124(a). 


Nature  of  axemplion  thereof 


To  authorize  the  transportation  of  up  to  16  ounces  of 
hydrofluoric  acM,  soiutkxi  Oass  8  or  sodkjm 
dNhtonite,  OMskxi  4.1  contained  In  polyethylene 
bottes  overpacked  m  a  «berbovd  box,  deecHbed 
as  ooneumer  oommodKy.  (mode  1) 
To  authorize  the  traneponaMun  of  tezardous  waste, 
classed  as  OMston  6.1.  Hazard  Zone  A  malarW 
In  oomblnatton  packaging  m  the  svna  transport 
vehtele  with  Oass  3  wid  8.  Oiviston  4.1,  42,  42. 
5.1  and  5.2.  (mode  1) 
To  authorize  the  shiprnertf  of  lab  packs  oont^r^ 
hazardous  wastes,  classed  as  Oivisk)n  4.2  md 
Oass  8  m  ttie  same  toansport  vahk:la.  (mode  1) 
To  authorize  the  transport  of  ammonk«n  nitrate-fuel 
ol  mbdure,  daseed  as  Oiviskm  1.5  in  spedatty  de- 
signed multt-waN  plastk:  Ined  bags  meeting  UN 
packaglnfl  crtterta  except  not  sift-proof,  (mode  1) 
To  authorize  the  transport  of  gasoline  rasUue,  f'*^ 
3,  in  non-DOT  specfflcatton  cargo  tu*M  used  In 
airport  operatkxw  to  be  secured  to  a  Bat  bed  truck 
and  transported  to  a  rspeir  fadRty.  (mode  1) 
To  authorize  the  manufacbire,  mark  and  sea  of  non- 
DOT  specification  portable  twiks  bunt  comparable 
to  a  DOT-Specificatton  51  kx  use  m  transporting 
Bquefled  petroleum  gas.  Divlskxi  2.1.  (modes  1,  3) 
To  authorize  the  manufacture,  mark  and  eel)  of 
rotattonaHy   nxxilded    polyethylene    intermediate 
bulk  containerB  equipped  with  stackabte  steel 
frame,  with  a  capacity  of  300  galons,  kx  shipment 
of  Oass  8  material,  (modes  1, 2) 
To  authorize  the  buk  transport  of  molten  magna- 
ekjm,  Clase  9,  in  specially  design  stninloos  sisel 
600  gsMon  oontiiner  via  spedaily  buW  road  vehi- 
cles on  private  roads  that  croas  stats  highways, 
(modss  1,2) 
To  authorize  the  transport  of  hydrogen,  oompiassed. 
Diviston  2.1,  othenvise  torbkMen  on  passenger 
aircrefl.  as  part  of  a  portable  monitoring  system, 
(modes) 
To  authorize  the  shipment  of  70  percent  orgaiic  per- 
oxkJe,  Type  F  SoikJ,  DIviston  5.2,  as  nonreguiated 
based  on  test  criteria,  contained  In  heavy  gauge 
polyethylene  bags  containing  not  more  thm  25 
Wtoa  of  malarial  and  unitizad  on  wooden  paNeis. 
(model) 
To  authorize  the  manufacture,  mark  and  sale  of  cor- 
rugated llberboard,  stottad  boxes  constnjcted  to 
DOT-12B-65   spedftoatton   equipped   wHh   two 
hinged  handholee  tor  use  as  overpack  for  sNp- 
menl  of  various  dassee  of  hazardous  materttf. 
(model) 
To  authorize  a  one-time  shipment  of  out-of-test  DOT 
Spedflcatkm  111A100W  rail  car.  containinQ  com- 
bustible HquW  reskkie.  (mode  2) 
To  manufacture,  maridng  and  sel  a  non-DOT  sped- 
fcatton  250  gaion  capacity  packagk>g  systsm, 
consisting  of  an  inner  and  outer  cylindricd  metel 
container  meetfng  group  I  packaging  crtterta,  for 
shipment  of  al  padtaging  group  I  materials,  soUds 
and  Iqukls.  (modes  1,  2,  3, 4) 
To  authorize  the  transportatton  of  small  quanWies  of 
1-methyl-3-nrt70-l.nltroeoguartdine     (MNNG)     a 
thermally  unstable  material,  whteh  Is  kxbidden  for 
transportatkxi.  to  be  shipped  as  a  Diviskan  4.1 
when  contained  In  spedaily  designed  packaging, 
(modee  1,  2) 


Note:  Notice  of  Application  No.  11142-N 
Air  Products  and  Chemicals  Inc  that 


appeared  at  page  53239  of  the  Federal 


Kagistar  for  October  14. 1993,  should  have 
^>peared  11161-N. 


60728 Federal  Ragiater  /  Vol.  58.  No.  220  /  Wednesday.  November  17.  1993  /  Notices 


This  notice  of  receipt  of  ■pplications  for 
new  exemptions  it  published  in  accordance 
with  part  107  of  the  Hazardous  Materials 
Transportation  Act  (49  U.S.Q  1806;  49  CFR 
1.53(e)). 

Issued  in  Washington.  DC,  on  November 
10. 1993. 

|.  SnzaaiM  Hedgspeth, 
Chief,  Exemption  Pmgramt,  Office  of 
Haxardoui  idatmals  Exemptions  and 
Approvale. 

(FR  Doc  93-28237  Plied  11-16-93;  8:45  am] 
KUMQ  COM  4*11 


DEPARiyENT  OF  TRANSPORTATION 

Research  and  Special  Programa 
Admlnlatration 

Appllcatlona  for  Modification  of 
Exemptions  or  Applicationa  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 


ACTKM:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  iSransportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
dodieting  and  pubUc  notice.  Because 
the  sections  amcted,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  nazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 


application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
nave  been  separated  from  the  new 
applications  for  exemptions  to  fadUtate 
pnxxssing. 

DATES:  Comments  must  be  received  on 
or  before  December  2, 1993. 
AOOncss  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  niunber. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC. 


Applcalion 
No. 

Applicant 

ModMca- 
Hon  o(  ex- 
emption 

9355-X 

1  minMfji  RAttJwiAA   IfV*    MAwnrk  MY  1 

9365 

10755-X 
10911-X 

Minnesota  MMng  and  Manufacturing  Company  (3M),  St  Paul.  MN> ......................»...................~....~.~~~~.. 

The  Palet  Reefef  Company,  Seafc)rd,  DE« „ ~ 

10775 
10911 

f  To  modHy  exemption  to  provide  for  shipmonl  of  Uihium  manganese  dioxide  batteries.  Class  8,  containing  no  mora  than  8.0  grams  of  Hthium 
and  ceNs  containing  no  more  than  1.5  grama  per  ceN. 

>To  modHy  exemption  to  delete  the  provision  that  material  for  which  no  exceptions  are  pemfittted  In  column  8  of  48  CFR  172.101  Table  are  not 
authorized  to  be  shipped  under  this  exemption. 

*To  modify  exemption  to  provide  tor  air  as  an  additional  mode  of  transportation. 


AppRcation 
No. 


AppHcanl 


Parties  to 
exemp- 
tion 


4803-P 

4850-P 

5951-P 

6691-P 

681 0-P 

8971-P 

7879-P 

7887-P 

7991-P 

8006-P 

800»4> 

8196-P 

8451-P 

8451-P 

8451-P 

8845-P 

8871-P 

9262-P 

9275-P 

9281-P 

9372-P 

9549-P 

9769-P 

9781-P 

9e80-P 

10307-P 

11055-P 

11119-P 

11119-P 


D-H  Acquisition.  Inc..  Dates,  TX  .„ 

Halliburton  Enerijy  Servloes,  Houston.  TX 

Rowel  Chemlcai  Corporation,  Hinsdale,  IL 

UnMad  Sutee  Welding,  Inc.  Denver,  CO 

la-MO  Products  Company,  JadtsonvNIe,  H.^ ..... 
Protocol  Analytic^  Supplies,  Inc.,  Middlesex.  NJ 
HaWburton  Eiiergy  Servicee.  Houston,  TX 


North  Coast  Operattona/North  Coast  Rocketry,  Inc.,  San  Lake  City,  UT 

Abbeville  A  Grimes  Railroad.  Panama  City.  FL 

Daisy  Manufacturing  Company,  Rogers.  AR ..... 

KC  Resources,  Inc..  Cardiff.  CA  

Elf  Atochem  North  America.  Inc.,  Philadeiphia.  PA 

Halliburton  Energy  Servicee,  Houston,  TX 

Ferrantl  Technologies,  Inc.,  Ijvtcaster,  PA 

Chemical  Waste  Management.  Inc.,  Oakbrook.  R. 

Halliburton  Energy  Services,  Houston,  TX 

Chase  Packaging.  Inc.,  Newport  News,  VA 

HaWburton  Energy  Servtoes,  Houston.  TX .. 

Sand  Beauts,  Inc.,  Edison,  NJ  .„ 

Halliburton  Energy  Sen/toes,  Houston,  TX 

Halliburton  Ensrgy  Sen^toee,  Houston,  TX 

HaWburton  Energy  Servteee.  Houston.  TX 

Chemical  Waste  Management.  Inc.,  Oak  Brook,  IL  .......................m....... 

Rowel  Chemtotf  Corporalton.  HInedale,  IL 
HaWburton  Energy  Sen4cee,  HouMxi.  TX 
BoMen  Intertrade  Inc.,  Atlanta,  QA 
Chemical  Waste  Management.  Inc..  Oak  Brook.  IL 

Marson  Corporalton,  Chelsea.  MA „ 

Crater  Auto  Supply,  Inc.,  Medford,  OR 


4803 
4850 
5951 
6691 
6810 
6971 
7879 
7887 
7991 
8006 
8009 
8196 
8451 
8451 
8451 
8845 
8871 
9262 
9275 
9281 
8372 
9549 
9769 
9781 
9680 
10307 
11055 
11119 
11119 
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ApplcaMon 
No. 


11119-P 
11119-l> 
11150-P 


AppNcwK 


Flbf*  Qtast  Evtrcoat  Co..  Inc..  Ondnnrt.  OH  .„ 

Atao  Coatin0»,  Irx:..  h4orcroM.  QA  

C«»co  Bay  Ittand  Trans*!  DMrtct.  Portlwxl.  ME« 


Pantaatb 

axwTi^ 

ton 


'  Tojiuth«tre^  .talua  and  moclty 

no  nbBue  pafty  ttaiua  originally  lastMd  on  w  amaroancy  beiii. 


11119 
11119 
111S0 


on 


This  Dotice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
I>arty  to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

iMued  In  Washingtoa,  DC.  on  Novsmber 
10, 1993. 

J.  Sozanae^lladgepeth. 

Ch/e/,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

IFR  Doc.  93-28238  Filed  11-16-93;  8:45  am] 

MWnt  Coat  «t1»-M-M 


UNITED  STATES  INFORMATION 
AGENCY 

Privacy  Act  of  1974;  Amendmento  to 
the  Appendix  k-Prefatory  Staten>ent  of 
General  Routine  Usaa 

agency:  United  States  Information 
Agency, 

ACTION:  Amendments  to  the  routine  use 
statement  of  notice  of  systems  of  records 
adding  debt  collection  use. 

SUMMARY:  In  accordance  with  the 
Private  Act  of  1974,  as  amended  (5 
U.S.C.  552a(e)(4)).  the  United  States 
Information  Agency  (USIA)  is 
publishing  amendments  to  its  Routine 
Use  Statement  adding  debt  collection 
use.  The  Debt  Collection  Act  of  1982.  as 
amended  (31  U.S.C  3302.  3701  (1988)). 
requires  agencies  to  refer  commercial 
and  consumer,  non-employee, 
delinquent  debt,  on  a  non-exclusive 
basis,  to  credit  bureaus  (referred  to  as 
Credit  Agencies).  Passage  of  the  Cash 
Management  Improvement  Act 
Amendments  of  1992  (Pub.  L.  102-589). 
requires  agencies  to  refer  non-employee 
delinquent  debt  to  the  Internal  Revenue 
Service  for  of&et  of  individual  tax 
refunds  and/or  salaries. 

These  two  new  Routine  Use 
statements  are  necessary  for  USIA  to 


participate  in  the  Tax  Refund  Offset 
Program  for  the  1994  tax  year,  as  well 
as  eventual  salary  offset  for  employees. 
Collection  procedures  will  use  USIA's 
Accounts  Receivable  System.  The 
system  covers  procedures  whereby 
delinquent  debu  owed  to  USIA  %vill  be 
referred  to  credit  agendea  (4  CFR  parts 
101-105)  that  will  incorporate  account 
information  into  its  data  files,  credit 
reports,  and  other  business  information, 
and  procedures  whereby  delinquent 
debts  owed  USIA  will  further  be 
referred  to  the  Internal  Revenue  Service 
(IRS)  for  collection  either  by  offeet 
against  Federal  income  tax  refunds 
under  31  U.S.C.  3720A.  or  by  salary 
offset  of  Federal  government  employees. 
EFFECTIVE  DATE:  November  17. 1993. 
ADDRESSES:  301  4th  Street.  SW.. 
Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lola  L  Secora  (202)  619-5499. 
SUPPI^MENTARY  MFORMATKM:  Agencies 
must  comply  with  the  Debt  Collection 
Act  of  1962.  as  amended,  the  Federal 
Claims  Collection  Standards.  0MB 
Circular  A-129  and  the  Treasxiry 
Financial  Manual  Credit  Supplement 
when  reporting  information  to  credit 
bureeus.  Agencies  must  comply  with 
the  provisions  of  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C  552a.  Pub. 
L  93-579,  88  Stat.  1896).  and  0MB 
Guidelines  (54  FR  25818.  June  19. 1989) 
on  implementation  of  the  requirements 
of  the  Computer  Matching  and  Privacy 
ProtectiOT  Act  (Pub.  L  100-503). 

New  Routine  Use  SUtements: 


16.  To  Credit  Agencies,  on  a  non- 
exclusive basis,  information  on  its 
commercial  debts  as  described  in  the 
Treasury  Financial  Manual  Credit 
Supplement  The  Credit  Agency  will 
incorporate  this  accoimt  information 
into  its  data  files,  credit  reports,  and 
other  business  information  products  and 


services.  Befme  furnishing  the  account 
inf(vmation,  USIA  will  verify  its 
accuracy  in  accordance  with  its 
standard  procedures  for  debt 
verification. 

17.  To  the  Internal  Revenue  Service 
(IRS).  U.S.  Postal  Service  and  the 
Defense  Manpower  Data  Center. 
Department  of  Defense,  to  conduct 
computer  matching  programs  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owned  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
United  States  Information  Agency  in 
order  to  collect  the  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  voluntary 
repayment,  tax  refund  procedures,  or  by 
administrative  or  salary  offset 
procedures. 

To  any  other  Federal  agency  for  the 
purpose  of  effecting  administrative  or 
saloiry  offset  procedures  against  a  person 
employed  by  that  agency  or  receiving  or 
eUgible  to  receive  some  benefit 
payments  from  the  agency  when  the 
United  States  Information  Agency  as  a 
creditor  has  a  claim  against  umt  person. 

Disclosure  of  information  about 
persons  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
deUnquent  in  their  repayment  of  debt 
owned  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
United  States  Information  Agency  may 
be  made  to  other  FedOTsl  agencies,  but 
only  to  the  extent  of  determining 
whether  the  person  is  employed  by  that 
agency  and.  if  so.  effecting 
administrative  or  salary  oB»et 
procedures  against  the  person. 
R.WallM:eStnart. 
Acting  General  Counsd. 
(FR  Doc.  93-28233  Filed  11-16-03;  8:45  am) 
BNUNaCOOC 
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Sunshine  Act  Meetings 


TTiB  section  of  tf»  FEDERAL  REGISTER 
contains  notices  of  meetings  pubtshed  under 
the  "Government  in  the  SunsNne  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPfORTUMTV 
COMM»SiON 

"FEDERAL  f«QSTEJI"  CfTATION  OF 
PREVKXIS  ANMOUNCEMENT:  58  FR  52138. 
Thursday,  November  4. 1993. 
PREVIOUSLV  ANNOUNCED  TME  AND  DATE  OF 
MEETINQ:  2.-00  p.m.  (Eastern  Time) 
Tuesday,  November  16, 1993. 
CHANGE  M  THE  MEETMO: 

Cloeed  Session 

The  closfld  portion  of  the  meeting  has  been 
cancelled. 

CONTACT  P-J^SON  FOR  MORE  MFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-407a 

Dated:  November  IS,  1993. 
Fraaces  M.  Hwrt, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc  93-2S4(W  Piled  11-15-93: 1.-04  pm| 

MUJMQ  COOC  «7Se-0S-H 


NUCLEAR  REGULATORT  COMMIQglON 

DATE:  Weeks  of  November  15, 22,  29, 

and  E)ecember  6. 1993. 

PLACE:  Commissioners'  Conference 

Room.  11S55  Rockville  Pike.  Rockville. 

Maryland. 


STATUS:  Public  and  aosed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  IS 

Wednesday,  November  }7 
9:30  ajn. 
AfBrroation/Discussion  and  Vote  (Public 

Meeting) 
a.  Pinal  Rule.  10  CFR  Parts  30, 40.  50,  70, 

and  72,  "Self-Guarantee  as  an  Additional 

Financial  Assurance  Mechanism" 

(Tentative) 
(Contact:  Clark  Prtchard,  301-492-3734) 
(Postponed  from  November  10) 

Week  of  November  22-Teiilativ« 
Wednesday.  November  24 
9:00  a.m. 
Affirmation/Discussion  and  Vote  (PubKc 
Meeting)  (if  needed) 

Week  of  November  2i^— Tentativo 
Friday,  December  3 
10:30  a.m. 
AfRrmation/Diacussioo  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  •— Tcntaliv* 

Tuesday,  December  7 
10:00  a-m. 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

(Contact  Vandy  Miller.  301-504-2328) 

Thursday,  December  9 
10:00) 
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Briefing  on  Status  of  TVA  Nuclear 
Programs  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  pjn. 
Briefing  by  Nortbeast  Utilities  (Public 
Meeting) 

Friday,  December  10 
10:00  a.m. 
Briefing  by  IG  on  Fee  Audit  (Public 
Meeting) 

Note:  Affirmation  sessions  are  inibally 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplemental  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— <301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  November  10, 1993. 

William  M.  HiU,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFK  Doc  93-28353  Filed  11-15-99;  »:«5  am) 
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ThjjMcBon  of  th«  FEDERAL  REGISTER 
contains  •dttorW  oorrsctloni  of  prwkxMty 
publiahwJ  PrMidwitai.  Ru*.  PropoMd  Rul*. 
and  NoHo*  documanto.  Thaaa  corractiona  ara 
praparad  by  »w  Ofloa  of  ttw  Fadanri 
Raglatar.  Agancy  praparad  oorracUona  aia 
iMuad  aa  atgnad  documania  «K>i«>PMtf  m 
tha  approprtata  d  cumant  calagoriaa 
•iMwhaia  In  ma  iaaua. 


FEDERAL  HOUSINQ  RNANCE  BOARD 
(No.n<60] 

Pricing  of  S*rvlcM 
Correction 

In  notice  document  93-27423 
beginning  on  page  59468  in  the  issue  of 
Tuesday,  November  9. 1993,  make  the 
following  correction: 

On  page  59468.  in  the  second  column, 
in  OATGB:.  in  the  last  line,  "January  10, 
1993."  should  read  "January  10, 1994." 

aiLUNO  OOOC  IMMI-O 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Umd  ItanagwMm 
[AZ-040-«21M»09:  AZA  MiaC] 

RMHy  Action;  RMTMrtlon  and  PuMIe 
PurpoMt  Ad  ClMMIcMlon;  Arizona 

Correction 

In  notice  document  93-25134 
beginning  on  page  53209  in  the  issue  of 
ThuTKlay.  October  14, 1993,  on  page 
53209.  in  the  third  column,  in  land 
description  T.  17  S.,  R.  12  E.,  in  Sec.  11, 
"SEV4"  should  read  "SWV4". 
BH.IJNO  coot  iMa«t« 


DEPARTMENT  OF  THE  INTERIOR 
BufMu  of  LM>d  MMwgwnwrt 

[AZ-02(M»S410-11-A004:  AZA-28010] 

RMoipt  Of  Convtyanco  of  Minaral 
IntaraatApplicatton 

Correction 

In  notice  docimient  93-18882 
beginning  on  page  42098  in  the  issue  of 
Friday.  August  6, 1993,  make  the 
following  correction: 

On  page  42097,  in  the  first  column, 
under  parcel  2,  the  land  description  for 
T.  5  N.,  R  4  W.  is  corrected  to  read 
"Sec.  33,  SV4SWV4NWy4SEV4." 

■UNM  coot  1S0»«1-D 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Managamant 
CCA-06aH>«440-1(«043,'CACA  33071J 

Raalty  Action;  Exchanga  of  Public  and 
Privata  Landa,  San  Bamardino  County. 
CA 

Correction 

In  notice  dociunent  93-26013 
beginning  on  page  54599  in  the  issue  of 
Friday,  October  22, 1993.  on  page 
54599.  in  the  second  column,  in  land 
description  T.16N..  R.13E.,  in  Section 
12,  in  the  second  line, 
"SV1SEV4SEV4SEV4NEV4,"  should  feed 
"SViiSEV4SEV«NEV4.". 

■UJNa  COOK  tSOMI-O 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
ICA-M(M21<M)6;  CACA  33164] 

Propoaad  Withdrawal;  Califomla 
Correction 

In  notice  document  93-25189 
beginning  on  page  53211  in  the  issue  of 
Thursday,  October  14, 1993,  make  the 
following  corrections: 

1.  On  page  53212,  in  the  first  column: 


radial 

Vol  M,  No.  220 

Wadnaaday,  Novonber  17,  1M3 


a.  In  T.  13  N..  R.  10  E.,  in  Sec.  30,  in 
the  second  line,  "and  5,"  should  read 
"and  8.". 

b.  In  T.  14  N..  R.  10  E.  In  Sec.  30.  in 
the  second  line,  "lot  178."  should  read 
"lot  18.". 

cin T.  13 N.. R.  ii E.. in  Sec.  4. In 
the  first  line,  insert  "2"  after  "lot". 

d.  In  T.  14  N..  R.  11  E.,  in  Sec.  32.  in 
the  first  line.  "SV»NV»SEV4."  should 
read  "SV4NV4SEV4:". 

e.  In  the  same  T.  and  R.,  in  the  same 
Sec.,  remove  the  second  line. 

f.  Under  the  heading  National  Foraat 
System  Lands,  in  the  heading  Tahoe 
and  Eldora  National  Forests.  "Eldora" 
should  read  "Eldorado". 

g.  In  the  first  paragraph  of  text,  in  the 
third  line,  "1.361"  should  read  "1,361", 
and  "served"  should  read  "reserved". 
aa^Mocoof  ih»««4> 


DEPARTMENT  OF  TRANSPORTATION 
Coaat  Guard 
46  CFR  Part  69 

ICQO  93-069] 

Maaauramant  of  Vaaaaia;  Watar  Ballaat 
Exam(>tion 

Correction 

In  rule  document  93-26463  beginning 
on  page  57747  in  the  issue  of 
Wednesday.  October  27, 1993,  make  the 
following  corrections: 

1.  On  page  57747.  in  the  3d  column, 
in  SUPPLEMENTARY  MPORMATKM,  in  the 
1st  paragraph,  in  the  16th  line  from  the 
end.  "waster"  should  read  "water". 

2.  On  page  57748.  in  the  first  column, 
in  next  to  last  line  of  the  first  paragraph, 
"to  benefit"  should  read  "to  the 
benefit". 

3.  On  the  same  page,  in  the  same 
column,  in  the  firrt  ftilj  paragraph,  in 
the  seventh  line  bom  the  end,  "section" 
should  read  "sections". 

aiujNo  coot  iswai-o 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Admlnlatration 
49  CFR  Chapter  III 

Regulatory  Quidanca  for  the  Federal 
Motor  Carrier  Safety  Regulationa 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Regulatory  guidance. 

SUMMARY:  This  document  presents 
interpretive  guidance  material  for  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  now  contained  in 
the  FHWA's  Motor  Carrier  Regulation 
Information  System  (MCREGIS).  The 
FHWA  has  consolidated  previously 
issued  interpretations  and  regulatory 
guidance  materials  and  developed 
concise  interpretive  guidance  in 
question  and  answer  form  for  each  part 
of  the  FMCSRs.  These  questions  and 
answers  are  generally  applicable  to 
drivers,  commercial  motor  vehicles,  and 
motor  carrier  operations  on  a  national 
basis.  All  prior  interpretations  and 
regulatory  guidance  of  the  FMCSRs 
issued  previously  in  the  Federal 
Register,  as  well  as  FHWA  memoranda 
and  letters,  may  no  longer  be  relied 
upon  as  authoritative  insofar  as  they  are 
inconsistent  with  the  guidance 
published  today.  Many  of  the 
interpretations  of  the  FMCSRs 
pubhshed  on  November  23, 1977,  and 
the  interpretations  of  the  Inspection, 
Repair,  and  Maintenance  regulations 
published  on  July  10, 1980,  have  been 
revised.  These  revisions  are  reflected  in 
the  new  questions  and  answers.  Future 
interpretive  guidance  will  be  issued 
within  the  MCREGIS  which  will  be  kept 
cxirrent  in  the  FHWA's  Office  of  Motor 
Carrier  Standards.  The  MCREGIS  will 
also  be  updated  periodically  and 
published  in  the  Federal  Register  so 
that  interested  parties  may  have  ready 
reference  to  official  interpretations  and 
guidance  regarding  the  FMCSRs.  This 
guidance  will  provide  the  motor  carrier 
industry  with  a  clearer  understanding  of 
the  applicability  of  many  of  the 
requirements  contained  in  the  FMCSRs 
in  particular  situations. 
EFFECTIVE  DATE:  November  17, 1993. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
David  J.  Osiecki,  Office  of  Motor  Carrier 
Standards,  (202)  366-4009,  or  Mr. 
Charles  E.  Medalen,  Office  of  the  Chief 
Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  legal  holidays. 


SUPPLEMENTARY  INFORMATION:  This 
doounent  contains  revised  and  new 
regulatory  guidance  pertaining  to  Title 
49,  Code  of  Federal  Regulations  (CFR), 
parts  325,  383,  386,  387,  390  to  393,  395 
to  397,  and  399  of  the  FMCSRs.  The 
information  published  in  this  document 
supersedes  ail  previously  issued 
interpretations  and  regulatory  guidance, 
to  the  extent  they  are  inconsistent  with 
the  guidance  published  today,  including 
that  pubUshed  on  November  23, 1977,  at 
42.FR  60078,  and  on  )uly  10, 1980,  at 
4S'FR  46425.  In  addition,  much  of  the 
previously  issued  giiidance  was  issued 
in  the  form  of  letters  to  individuals  and 
motor  carriers.  These  previous 
interpretations  may  no  longer  be  relied 
upon  as  authoritative.  To  the  maximum 
extent  possible,  those  opinions  have 
been  incorporated  into  this  document.  If 
an  individual  or  a  motor  carrier  has  an 
interpretive  letter  issued  by  the  FHWA 
that  is  not  addressed  in  this  document, 
a  copy  of  the  letter  may  be  sent  to  the 
FHWA  Office  of  Motor  Carrier 
Standards  at  the  above  address  for 
consideration  in  a  future  update  of  this 
guidance.  Periodic  updates  of  this 
guidance  will  be  published  in  future 
issues  of  the  Federal  Register. 

Members  of  the  motor  carrier  industry 
and  other  interested  parties  may  access 
the  guidance  in  this  document  through 
the  FHWA's  Electronic  Bulletin  Board 
System  (FEBBS)  using  a  microcomputer 
and  modem.  The  FEBBS  is  a  read-only 
facility.  The  telephone  number  for 
FEBBS  is  Area  Code  202-366-3764. 
While  the  system  supports  300, 1200, 
and  2400  baud  line  speeds,  and  a 
variety  of  terminal  tyipes  and  protocols, 
setting  the  modem  for  2400  baud,  8  data 
bits,  full  duplex,  and  no  parity  will  give 
optimal  performance.  Once  a 
connection  has  been  established  and  the 
<R<egistration  item  completed,  callers 
should  go  to  the  C>onferences  M>otor 
Carrier  section  and  select  either 
<M<CREGIS  Questions  and  Answers,  or 
<I<nfonnation  for  more  detailed  help. 

For  Technical  Assistance  to  gain 
access  to  FEBBS.  contact:  FHWA 
Computer  Help  Desk,  HMS-40.  room 
4401. 400  Seventh  Street,  SW.. 
Washinston,  DC  20590.  (202)  366-1120. 

Specific  questions  addressing  any  of 
the  interpretive  material  publiuied  in 
this  docimient  may  be  directed  to  the 
contact  persons  listed  above,  the  FHWA 
Regional  Offices,  or  the  FHWA  Division 
Office  in  each  State. 

For  ease  of  reference,  the  following 
listing  of  acronyms  used  throughout  this 
document  is  provided: 

Appendix  G    The  Minimum  Periodic 
Inspection  Standards  published  at  an 
appendix  to  the  Federal  Motor  Carrier 
Safety  Regulations 


CDL    Commercial  Driver's  License 
CDLIS    Commercial  Driver's  License 

Information  System 
CFR    Code  of  Federal  Regulations 
CMV    Commercial  Motor  Vehicle 
CMVSA    Commercial  Motor  Vehicle  Safety 

Act  of  1986 
COE    Cab-over-engine  truck  tractor 
CVSA    Commercial  Vehicle  Safety  Alliance 
DOT    U.  S.  Department  of  Transportation 
DVIR    Driver  Vehicle  Inspection  Report 
DWI    Driving  While  Intoxicated 
EAP    Employee  Assistance  Program 
EPA    U.S.  Environmental  Protection  Agency 
FHWA    Federal  Highway  Administration 
FMCSRs    Federal  Motor  Carrier  Safety 

Regulations 
FMVSS    Federal  Motor  Vehicle  Safety 

Standarrls  (developed  and  Issued  by  the 

National  Highway  Traffic  Safety 

Administration) 
FR    Federal  Register  , 

FRSI    Farm-Related  Service  Industries 
GCWR    Gross  Combination  Weight  Rating 
GVW    Gross  Vehicle  Weight 
GVWR    Gross  Vehicle  Weight  Rating 
HM    Hazardous  Materials 
HMRs    Hazardous  Materials  Regulations 
HMTUSA    Hazardous  Materials 

Transportation,  Uniform  Safety  Act  of  1990 
ICC    Interstate  Commerce  Commission 
Form  MCS-90    Endorsementfs)  for  Motor 

Carrier  Policies  of  Insurance  for  Public 

Liability  Under  Sections  29  and  30  of  the 

Motor  Carrier  Act  of  1980  issued  by  an 

insurer 
MCS A    Motor  Carrier  Safety  Act  of  1 984 
MPH    Miles  Per  Hour 
MRO    Medical  Review  Officer 
NDR    National  Driver  Register 
NHTSA    National  Highway  Traffic  Safety 

Administration  within  DOT 
RDMC    Regional  Director  of  Motor  Carriers 
SSN    Social  Security  Number 
STAA    Surface  Transportation  Assistance 

Act  of  1982 
U.S.C    United  States  Code 

Questions  and  Answers 

Table  of  ContenU 

Part  325— Compliance  with  Interstate  Motor 

Carrier  Noise  Emission  Standards 
Part  383 — Commercial  Driver's  License 

Standards;  Requirements  and  Penalties 
Part  386 — Rules  of  Practice  for  Motor  Carrier 

Safety  and  Hazardous  Materials 

Proceedings 
Part  387 — Minimum  Levels  of  Financial 

Respoiuibility  for  Motor  Carriers 
Part  390— Federal  Motor  Carrier  Safety 

Regulations:  General 
Part  391— Qualifications  of  Drivers 
Part  391— SubPart  H— Controlled  Substances 

Testing  Requirements 
Part  392— Driving  of  Motor  Vehicles 
Part  393 — Parts  and  Accessories  Necessary 

for  Safe  Operation 
Part  395 — Hoiirs  of  Service  of  Drivers 
Part  396 — Inspection,  Repair  and 

Maintenance 
Part  397— Transportation  of  Hazardous 

Materials;  Driving  and  Parking  Rules 
Part  399— Employee  Safety  and  Health 

Standards 
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Part  325— Complumce  With  Inlentato 
Motor  Carrier  Noise  EmiMion 
Standanls 

Sections  Interpreted 
325.1 

Section  325. 1    Scope  of  the  Rules  in 
This  Part 

Question  1:  What  noise  emission 
requirements  are  applicable  to  auxiliary 
generators? 

Guidance:  Auxiliary  generators  which 
normally  operate  only  when  a  CMV  is 
stopped  or  moving  at  5  mph  or  less  are 
"auxiliary  equipment"  of  the  kind 
contemplated  by  EPA  and  are,  therefore, 
exempt  from  the  noise  limits  in  Part 
325.  However,  noise  from  generators 
that  run  while  the  CKfV  is  moving  at 
higher  speeds  would  be  measured  as 
Part  of  total  vehicle  noise. 

Question  2:  Do  refrigeration  units  on 
tractor-trailer  combinations  fall  within 
the  exemption  listed  in  Part  325. 
subpart  A  of  the  FMCSRs? 

Guidance:  No. 

Part  383— Commercial  Driver's  License 
Standards;  Requirements  and  Penalties 

Sections  Interpreted 

383.3    Applicability 

383.5    Definitions 

383.7    Waiver  Provisions 

383.21    Number  of  Drivers'  Licenses 

383.23    Commercial  Driver's  License 

383.33    Notification  of  Driver's  License 

Suspensions 
383.37    Employer  Responsibilities 
383.51    Driver  Disqualifications — 

General  Questions — 
383.51    Driver  Disqualifications — 

Alcohol  Questions — 
383.71    Driver  Application  Procedures 
383.73    State  Procedures 
383.75    Third  Party  Testing 
383.77    Substitute  for  Driving  Skills 

Test 
383.91    Vehicle  Groups 
383.93    Endorsements 
383.95    Air  Brake  Restriction 
383.131    Test  Procedures 
383.133    Testing  Methods 
383.153    Information  on  the  Dociunent 

and  Application 
Special  Topics— Motor  Coaches  and 

CDL 
Special  Topics— State  Reciprocity 

Section  383.3    Applicability 

Question  1:  Are  school  and  church 
bus  driven  required  to  obtain  a  CDL? 

Guidance:  Yes.  if  they  drive  vehicles 
dosigned  to  transport  16  or  more  people. 

Question  2:  Do  mechanics,  shop  help 
and  other  occasional  drivers  need  a  CDL 
if  they  are  operating  a  CMV  or  if  they 
only  test  drive  a  vehicle? 


Guidance:  Yes.  if  the  vehicle  is 
operated  or  test-driven  on  a  public 
highway. 

Question  3:  Does  part  383  apply  to 
drivers  of  recreational  vehicles? 

Guidance:  No,  if  the  vehicle  is  used 
strictly  for  non-business  purposes. 

Question  4:  Does  part  383  apply  to 
drivers  of  vehicles  used  in  "van  pools"? 

Guidance:  Yes,  if  the  vehicle  is 
designed  to  transport  16  or  more  people. 

Question  S:  May  a  penoa  operate  a 
CMV  wholly  on  private  property,  not 
open  to  public  travel,  without  a  CDL? 
Guidance:  Yes. 

Question  6:  Does  the  FHWA  include 
off-road  motorized  construction 
equipment  under  the  definitions  of 
"motor  vehicle"  and  "CMV"  as  used  in 
§§  390.5  and  383.5? 

Guidance:  No.  because  it  is  neither 
used  on  the  highway  nor  used  in  the 
transportation  of  passengers  or  property. 
Question  7:  What  types  of  equipment 
are  included  in  the  category  of  off-road 
motorized  construction  equipment? 

Guidance:  The  definition  of  off-road 
construction  equipment  is  to  be 
narrowly  construed  and  limited  to 
equipment  which,  by  its  design, 
appearance  and  function,  is  obviously 
not  intended  for  use  on  a  public  road. 
Such  equipment  would  include 
motorscrapers,  backhoes,  motorgraders. 
compactors,  excavators,  tractors, 
trenchers  and  bulldozers. 

Question  8:  Do  operators  of  motorized 
cranes  and  vehicles  used  to  pump 
cement  at  construction  sites  have  to 
meet  the  testing  and  licensing 
reouirements  of  the  CDL  program? 

Guidance:  Yes,  because  such  vehicles 
are  designed  to  be  operated  on  the 
public  highways  and  therefore  do  not 
qualify  as  off-road  construction 
equipment.  The  fact  that  these  vehicles 
are  only  driven  for  limited  distances,  at 
less  than  normal  highway  speeds  and/ 
or  incidental  to  their  primary  function, 
does  not  exempt  the  operators  from  the 
CDL  requirements. 

Question  9:  May  a  State  require 
persons  operating  recreational  vehicles 
or  other  CMVs  used  by  family  members 
for  non-business  pxirposes  to  have  a 
CDL? 

Guidance:  Yes.  States  may  extend  the 
CDL  requirements  to  recreational 
vehicles. 

Question  10:  Do  drivers  of  either  a 
tractor  trailer  or  straight  truck  that  is 
converted  into  a  mobile  office  need  a 
CDL? 

Guidance:  Yes.  if  the  vriiicle  meets 
the  definition  of  a  CMV. 

Question  11:  Do  State  motor  vehicle 
inspectors  who  drive  trudcs  and 
motorcoaches  on  an  infrequent  basis 
and  for  short  distances  as  part  of  their 
job  have  to  obtain  a  CDL? 


Guidance:  Yes. 

Question  12:  Are  State,  county  and 
municipal  workers  operating  CMVs 
required  to  obtain  CDLs? 

Guidance:  Yes,  unless  they  are 
waived  by  the  State  under  the 
firefighting  and  emergency  equipment 
exemption. 

Question  13:  Do  the  regulations 
require  that  a  person  driving  an  empty 
school  bus  from  the  manufacturer  to  the 
local  distributor  obtain  a  CDL? 

Guidance:  Yes.  Any  driver  of  a  bus 
that  is  designed  to  transport  16  or  more 
persons,  or  that  has  a  GVWR  of  26,001 
pounds  or  more,  is  required  to  obtain  a 
CDL  in  the  applicable  class  with  a 
passenger  endorsement. 

Question  14:  Are  employees  of  any 
governmental  agency  who  drive 
emergency  resp<Mise  vehicles  that 
transport  HM  in  quantities  requiring 
placarding  subject  to  the  CDL 
regulations? 

Guidance:  No,  as  long  as  the  vehicle 
does  not  meet  the  weight/configuration 
thresholds  for  Groups  A  w  B  (in 
S  383.91).  The  HMTUSA  of  1990 
provides  one  exception  from  the  need 
for  government-employed  CMV  drivers 
to  obtain  a  CDL  Under  the  HMTUSA  of 
1990.  only  when  a  government  agency. 
Federal,  State  or  local,  "offers  HM  for 
transportation  in  commwce  or 
transports  HM  in  furtherance  of  a 
commercial  enterprise"  are  its  vehicles 
subject  to  the  placarding  requirements 
of  part  172,  subpart  F.  Therefore, 
vehicles  that  are  controlled  and 
operated  by  government  agencies  in  the 
conduct  of  governmental  fimctions  are 
not  subject  to  placarding.  Based  on  the 
above  stated  conditions,  local  police 
emergency  responders  driving  a  vehicle 
having  a  gross  vehicle  or  combination 
weight  rating  under  26,001  pounds  do 
not  need  a  CDL,  according  to  the 
Federal  mininniTn  standards,  when 
transporting  HM  as  a  function  of  their 
agency.  The  drivers  should  check  with 
their  State  licensing  agency  to 
determine  what  class  of  license  the  State 
may  require  to  operate  the  vehicles. 

Question  15:  Are  public  transit 
employees  known  as  "hostlers,"  who 
maintain  and  park  transit  buses  on 
transit  system  property,  subject  to  CM. 
requirements? 

Guidance:  No,  unless  operating  on 
public  roads. 

Question  16:  Are  non>military 
amphibious  landing  craft  that  are 
usually  used  in  water  but  occasionally 
used  on  a  public  highway  CMVs? 

Guidance:  Yes,  if  they  are  designed  to 
transport  16  or  more  people. 
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Section  383.5    Definitions 

Question  1 :  a.  Doe*  "designed  to 
transport"  as  used  in  the  definition  of  a 
CMV  in  §  383.5  mean  original  design  or 
current  design  when  a  number  of  seats 
are  removed? 

b.  If  all  of  the  seats  except  the  driver's 
seat  are  removed  from  a  vehicle 
originally  designed  to  transport  only 
passengers  to  convert  it  to  a  cargo- 
carrying  vehicle  does  this  vehicle  meet 
the  definition  of  a  CMV  in  §  383.5? 

Guidance:  a.  "Designed  to  transport" 
means  the  original  design.  Removal  of 
seats  does  not  change  the  design 
capacity  of  the  CMV. 

b.  No,  unless  this  modified  vehicle 
has  a  GVWR  over  26,000  pounds  or  is 
used  to  transport  placarded  HM. 

Question  2:  Are  rubberized 
collapsible  containers  or  "bladder  bags" 
attached  to  a  trailer  considered  a  tank 
vehicle,  thus  requiring  operators  to 
obtain  a  CDL  with  a  tank  vehicle 
endorsement? 

Guidance:  Yes. 

Question  3:  a.  Who  may  lawfully 
change  the  original  GVWR  plate  by 
issuing  a  new  GVWR  plate  to  reflect  a 
revised  rating  due  to  vehicle 
modifications? 

b.  What  would  be  the  CDL 
requirements  for  the  driver  of  a 
modified  and  recertified  vehicle? 

Guidance:  a.  Only  a  manufacturer  that 
is  registered  with  the  NHTSA  in 
accordance  with  49  CFR  566.5. 

b.  If  under  the  revised  rating,  the 
vehicle  still  meets  the  definition  of  a 
CMV  a  CDL  would  be  required. 

Question  4:  When  a  State  agency 
contracts  with  private  parties  for 
services  involving  the  operation  of 
CMVs,  is  the  State  agency  or  contractor 
considered  the  employer? 

Guidance:  If  the  contractor  en^)loys 
individuals  and  assigns  and  monitors 
their  driving  tasks,  the  contractor  is 
considered  the  employer.  If  the  State 
agency  assigns  and  monitors  driving 
tasks,  then  the  State  agency  is  the 
employer  for  purposes  of  part  383. 

Question  5:  A  oriver  operates  a  tractor 
of  exactly  26,000  pounds  GVWR.  towing 
a  trailer  of  exactly  10,000  poimds 
GVWR.  for  a  GCWR  of  36,000  pounds. 
Hazardous  materials  and  passengers  are 
not  involved.  Is  it  a  CMV  and  does  the 
driver  need  a  CDL? 

Guidance:  No  to  both  questions. 
Although  the  vehicle  has  a  GCWR  of 
36,000  poxinds,  it  is  not  a  CMV  under 
any  part  of  the  definition  of  that  term  in 
%  383.5.  and  a  CDL  is  not  federally 
required. 

Question  6:  Can  the  actual  gross 
weight  or  registered  vehicle  weight  be 
used  when  the  GVWR  or  the  GCWR 
cannot  be  determined? 


Guidance:  Yes,  the  actual  gross 
weight  or  registered  vehicle  weight  may 
be  used  when  the  GVWR  or  the  GCWR 
cannot  be  determined. 

Section  383.7    Waiver  Provisions 

Question  1:  Are  operators  of  farm 
vehicles  required  to  get  CDLs? 

Guidance:  Yes;  however,  the  State 
may  waive  the  CDL  requirements  for 
operators  of  farm  vehicles  which  are: 

a.  controlled  and  operated  by  a 
fanner, 

b.  used  to  transport  either  agricultural 
products,  farm  machinery,  farm 
supplies  or  some  combination  thereof  to 
or  from  a  farm; 

c  not  used  in  the  operation  of  a 
common  or  contract  motor  carrier;  and 

d.  used  within  150  miles  of  the 
person's  farm, 

"Operated  by  a  farmer"  in  condition 
(a)  above  includes  employees  or  family 
members  of  the  fanner,  as  long  as  the 
vehicle  is  controlled  by  the  fanner  and 
conditions  (b)  through  (d)  are  met. 

Question  2:  Does  the  farmer  waiver 
option  apply  to  tree  farmers,  lumbering 
operations,  livestock  operations  and 
nursery  operations? 

Guidance:  Yes,  as  long  as  all  four  of 
the  conditions  are  met,  including 
control  and  operation  of  the  vehicle  by 
"a  farmer." 

Question  3:  Is  the  150-mile  criterion 
for  waivers  of  farm  vehicle  operators 
intended  to  mean  air  miles  or  highway 
miles? 

Guidance:  Either,  at  the  State's 
discretion. 

Question  4:  If  adjoining  States  adopt 
different  versions  of  the  farm  waiver, 
how  would  a  farmer  who  lives  on  the 
border  of  these  States  be  affected? 

Guidance:  It  would  depend  on  the 
agreement  between  the  adjoining  States. 
While  there  is  no  Federal  requirement  to 
provide  reciprocity  of  a  CDL  farm 
waiver  as  there  is  for  a  CDL,  reciprocity 
may  be  granted  between  adjoining 
States.  In  the  absence  of  an  agreement, 
the  farmer  would  be  required  to  obtain 
a  CDL  to  drive  in  the  adjoining  State. 

Question  5:  Do  drivers  of  rice  and 
cane  mill  product  vehicles  qualify 
under  the  Federal  farm  waiver 
provisions? 

Guidance:  No.  Mill  drivers  employed 
by  agricultural  processing  plants  or 
contract  motor  carriers  do  not  qualify 
because  the  vehicles  are  not  controlled 
and  operated  by  a  fanner. 

Question  6:  May  States  grant  CDL 
waivers  to  drivers  of  firefighting  and 
other  emergency  equipment? 

Guidance:  Yes.  The  intent  of  the 
waiver  was  to  include  the  drivers  of 
these  vehicles  that  meet  the  conditions 
of  the  waiver,  whether  or  not  they  are 


part  of  a  volunteer  or  paid  fire 
organization,  provided  the  vehicles  are 
equipped  with  audible  and  visual 
signals  and  are  not  subject  to  normal 
traffic  regulation.  The  decision  to  grant 
the  waiver  and  the  conditions  of  the 
waiver  are  up  to  each  individual  State. 

Question  7:  a.  Are  police  officers  who 
operate  buses  and  vans  which  are 
designed  to  carry  16  or  more  persons 
and  are  used  to  transport  police  officers 
during  demonstrations  and  other  crowd 
control  activities  required  to  obtain  a 
CDL? 

b.  May  the  CDL  requirements  be 
waived  for  police  officers  who  operate 
vehicles  that  are  over  26,000  pounds 
GVWR  and  used  in  SWAT  team 
activities? 

Guidance:  a.  Yes.  The  CMVSA  applies 
to  anyone  who  operates  a  CMV, 
including  employees  of  Federal,  St^te 
and  local  governments.  Crowd  coiurol 
activities  do  not  meet  the  conditions  for 
a  waiver  of  operators  of  firefighting  and 
other  emergency  vehicles. 

b.  Yes,  ifthe  vehicle  is  used  in  the 
execution  of  emergency  governmental 
functions  performed  under  emergency 
conditions. 

Qiiesiion  8:  May  fuel  be  considered 
"£arm  supplies"  as  used  in  the  four 
conditions  for  waivers  of  operators  of 
farm  vehicles?  • 

Guidance:  Yes,  subject  to  the 
provisions  of  53  FR  37314,  September 
26, 1988.  The  decision  to  grant  the 
waiver  is  left  to  each  individual  State. 

Question  9:  Is  the  transportation  of 
seed-cotton  modules  from  the  cotton 
field  to  the  gin  by  a  module  transport 
vehicle  considered  a  form  of  custom 
harvesting  activity  that  may  be  included 
under  the  FRSI  waiver? 

Guidance:  Yes.  The  transportation  of 
seed-cotton  modules  from  field  to  gin 
may,  at  the  State's  discretion,  and  can 
be  considered  as  custom  harvesting  and 
therefore  eligible  for  the  FRSI  waiver. 
However,  cotton  ginning  operations  as 
an  industry  and,  specifically  the 
transport  of  cotton  from  the  gin,  are  not 
eligible  activities  under  the  FRSI  waiver 
because  these  activities  are  not 
considered  appropriate  elements  of 
custom  harvesting. 

Qtestion  10:  Does  the  Motor  Carrier 
Act  of  1991  amendment  of  Section 
12019(5)  of  the  CMVSA  of  1986 
(CMVSA)  exempt  all  custom  harvesting 
operations  frt)m  the  CDL  requirements 
or  only  when  operating  combines? 

Guidance:  Section  4010  of  the  Motor 
Carrier  Act  of  1991  modifies  the 
definition  of  a  CMV  in  Section  12019(5) 
of  the  CMVSA  of  1986  by  excluding 
"custom  harvesting  farm  machinery" 
from  the  definition.  The  conference 
report  clarifies  the  intent  of  the 
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exclusion  by  stating:  "The  substitute 
removes  custom  harvesting  farm 
machinerv  from  the  Act.  Operators  of 
such  machinery  are  not  covered  by  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986.  A  State,  however,  may  still 
impose  a  requirement  for  a  commercial 
driver's  hcense  if  it  so  desires.  The 
change  does  not  apply  to  vehicles  used 
to  transport  this  type  of  machinery." 
(H.R.  Conf.  Rep.  No.  404. 102d  Cong.. 
1st  Sess.  449  (1991)). 

Therefore,  the  intent  of  Congress  was 
only  to  exempt  operators  of  combines 
and  other  equipment  used  to  cut  the 
grain  and  not  the  operators  of  trucks, 
truck-trailers,  trailers,  semitrailers  or 
any  other  CMV. 

Question  11:  Are  endorsements 
permitted  on  a  FRSI-restricted  CDL? 

Guidance:  No,  the  endorsements 
mentioned  in  §§  383.93  and  383.153 
may  not  appear  on  an  FRSI-restricted 
CDL, 

Question  12:  What  endorsement 
privileges,  if  any,  does  the  FRSI- 
restricted  CDL  confer  on  its  holders? 
Guidance:  The  FRSI-restricted  CDL 
automatically  confers,  without  testing 
and  without  addition  of  the 
endorsement  to  the  license,  the 
following  privileges: 

a.  The  tank  vehicle  ("N") 
endorsement,  in  Group  B  and  C  vehicles 
and,  for  allowable  HM,  subject  to 
capacity/volume  restrictions;  and 

b.  The  following  commodities  under 
the  HM  "H"  endorsement: 

1.  Diesel  fuel  in  quantities  of  1,000 
gallons  or  less; 

2.  Liquid  fertilizers  in  vehicles  or 
implements  of  husbandry  with  total 
capacities  of  3,000  gallons  or  less;  and 

3.  Solid  fertilizers  that  are  not 
transported  with  any  organic  substance. 

c.  No  other  §  383.93  endorsement 
privileges  are  obtainable  by  an  FRSI- 
restricted  GDL  holder. 

Question  13:  May  the  holder  of  a 
FRSI-restricted  CDL  drive  vehicles  for 
which  a  passenger  endorsement  would 
be  required  under  part  383? 

Guidance:  No,  the  holder  of  a  FRSI- 
restricted  CDL  may  not  drive  a  CMV 
designed  to  transport  16  or  more 
passengers,  including  the  driver. 

Question  14:  May  a  State  issue  a  FRSI- 
restricted  CDL  that  shows  more  than 
one  season  of  commercial  validity  at  a 
time,  narticularly  if  the  State  performs 
a  revalidation  on  the  holder's  driving 
record  prior  to  each  of  the  seasons 
shown? 

Guidance:  No,  the  license  document 
may  not  show  more  than  one  period  of 
seasonal  validity  at  a  time,  irrespective 
of  any  procedures  performed  by  the 
State. 


Question  15:  May  a  person  hold  an 
unrestricted  CDL  and  a  FRSI-restricted 
CDL  at  the  same  time? 

Guidance:  No;  this  would  constitute  a 
multiple  license  as  prohibited  imder 
§383.21. 

Question  16:  May  a  State  (1)  require 
an  applicant  for  a  CDL  farm  waiver  to 
take  HM  training  as  a  condition  for 
being  granted  a  waiver  and  (2)  reduce 
the  150-mile  provision  in  the  waiver  to 
50  miles  if  the  driver  is  transportins 
HM?  ^      * 

Guidance:  Yes.  The  Federal  farm 
waiver  is  permissive,  not  mandatory. 

Question  17:  Do  active  duty  military 
personnel,  not  wearing  military 
uniforms,  qualify  for  a  waiver  from  the 
CDL  requirements  if  the  CMVs  are  rental 
trucks  or  leased  buses  from  the  General 
Services  Administration? 

Guidance:  Yes.  The  drivers  in 
question  do  not  need  to  be  in  military 
imiforms  to  qualify  for  the  waivers  as 
long  as  they  are  on  active  duty.  In  regard 
to  the  vehicles,  they  may  be  owned  or 
operated  by  the  Department  of  Defense. 

Question  18:  Does  the  waiver  of  the 
CDL  requirements  for  military  personnel 
include  National  Guard  technicians? 

Guidance:  Yes.  The  intent  of  the 
military  waiver  was  to  include  National 
Guard  technicians  who  are  civilians  and 
required  to  wear  military  imiforms. 

(^esUon  19;  Does  the  waiver  of  the 
CDL  requirements  for  military  personnel 
include  U.S.  Army  Reserve  technicians? 

Guidance:  No.  U.S.  Reserve 
technicians  fail  to  meet  either  of  the 
conditions  that  would  distinguish  them 
from  other  civilian  drivers  who  are 
woridng  for  the  military.  Tliese 
conditions  are  that  they  are  required  to 
wear  military  uniforms  or  are  subject  to 
the  code  of  military  justice  while  in 
their  employment  as  technicians. 

Question  20:  Does  the  waiver  of  the 
CDL  requirements  for  non-civilian 
operators  of  military  equipment  include 
U.S.  Coast  Guard? 

Guidance:  Yes.  The  intent  of  the 
waiver  was  to  include  all  miUtary 
services  and  the  Coast  Guard. 

Question  21:  Are  custom  harvesters 
who  harvest  trees  for  tree  farmers 
eligible  to  be  considered  "custom 
harvesters"  for  purposes  of  the  FRSI 
waiver  from  selected  CDL  requirements? 
Guidance:  If  the  State  considers  a  firm 
that  harvests  trees  for  tree  farmers  to  be 
a  custom  harvesting  operation,  then  its 
employees  could  qualify  for  the  FRSI- 
restricted  CDLs,  subject  to  the  stringent 
conditions  and  limitations  of  the  waiver 
notice. 

Question  22:  May  a  farmer  who  meets 
all  of  the  conditicms  for  a  farm  waiver 
be  waived  from  the  CDL  requirements 


when  transporting  another  farmer's 
products  absent  any  written  contract? 
Guidance:  If  a  fanner  is  transporting 
another  farmer's  products  and  being 
paid  fat  doing  so,  he  or  she  is  acting  as 
a  contract  carrier  and  does  not  meet  the 
conditions  for  a  farm  waiver.  The 
existence  of  a  contract,  written  or 
verbal,  is  not  relevant  to  the  CDL  waiver 
provisions. 

Section  383.21    Number  of  Drivers' 
Licenses 

Question  1 :  Are  there  any 
circumstances  xrnder  which  the  driver  of 
a  CMV  as  defined  in  S  383.5  is  allowed 
to  hold  more  than  one  driver's  license? 

Guidance:  Yes.  A  recipient  of  a  new 
driver's  license  may  hold  more  than  one 
license  during  the  10  days  beginning  on 
the  date  the  person  is  issued  a  driver's 
license. 

Question  2:  Is  a  person  from  Puerto 
Rico  required  to  surrender  his  or  her 
driver's  license  in  order  to  obtain  a 
nonresident  CDL? 

Guidance:  Since  Puerto  Rico  and  the 
U.S.  Territories  are  not  included  in  the 
definition  of  a  State  in  §  12016  of  the 
CMVSA,  they  must  be  considered  a 
foreign  country  for  piuposes  of  the  CDL 
requirements.  Under  part  383.  a  person 
domiciled  in  a  foreign  country  is  not 
required  to  siurender  his  or  her  foreign 
license  in  order  to  obtain  a  nonresident 
CDL  There  are  two  reasons  for 
permitting  this  dual  licensing  to  a 
person  domiciled  in  Puerto  Rico: 

a.  There  is  no  reciprocal  agreement 
with  Puerto  Rico  recognizing  its  CMV 
testing  and  licensing  standards  as 
equivalent  to  the  standards  in  part  383 
and, 

b.  The  nonresident  CDL  may  not  be 
recognized  as  a  valid  license  to  drive  in 
Puerto  Rico. 

Section  383.23    Commercial  Driver's 
License 

Question  1:  May  a  holder  of  a  CMV 
learner's  permit  continue  to  hold  his/ 
her  basic  driver's  license  from  any  State 
without  violating  the  single-license 
rule? 

Guidance:  Yes,  since  the  learner's 
permit  is  not  a  license. 

Question  2:  The  requirements  for 
States  regarding  CMV  learners'  permits 
in  S  383.23  appear  to  be  ambiguous.  For 
example,  if  the  CMV  learner's  permit  is 
"considered  a  valid  CDL"  fbr 
instructional  purposes,  is  the  State  to 
enter  the  learner's  permit  issuance  as  a 
CDLIS  transaction? 

Guidance:  No  such  requirement 
currently  exists. 
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Section  383.33    Notificatkut  ofDmtr't 
License  Suspensione 

Question  J :  When  •  driver  receives  an 
Administredve  Ord«T  of  Suspension  due 
to  a  blood  alcohol  reading  in  excess  of 
the  legal  limit  with  notice  that  the 
suspension  is  not  to  be  efliective  until  45 
days  after  the  notice  or  sfter  sn 
•dministrative  hearing,  end  a  hearing  is 
subsequently  held,  in  eflect  suspendhig 
the  license,  what  is  the  effective  date  of 
suspension  for  purposes  of  notifying  the 
employer  under  $  383.33? 

Guidance:  The  effactiTe  date  of  the 
suspensioo  far  notification  purposes,  is 
the  day  the  employee  received  nodoa  ol 
the  suspension. 

Section  383.37    Employer 
Responsibilities 

Question  1:  Section  383.37(a)  does  not 
allow  employers  to  knowingly  use  s 
driver  whose  license  has  been 
suspended,  revoked  or  canceled.  Do 
motor  carriers  have  latitude  in  their 
resulting  actions:  firing,  suspension, 
layoff,  authorized  use  of  unused 
vacation  time  during  suspension 
duration,  transfer  to  non-driving 
position  for  duration  of  the  suspension? 

Guidance:  Yes.  The  emplo)'er's 
minimum  responsibility  is  to  prohibit 
opOTation  of  a  CMV  by  such  an 
employee. 

Question  2: ».  A  motm^  carrier  recently 
found  a  driver  who  bad  a  detectable 
presence  of  alcohol,  placed  him  off-duty 
in  accordance  with  §  392.5,  and  ordered 
a  blood  test  which  disclosed  a  blood 
alcohol  concentration  of  0.05  percent  Is 
the  carrier  obligated  to  place  the  driver 
out  of  service  for  24  hours  as  ptascribed 
by  S  302.5(c)? 

b.  Is  the  carrier  obligated  to  disqualify 
the  driver  for  a  period  of  one  year  as 
prescribed  by  §§  383.Sl(b)  at>d 
3gi.l5(c)(3)(i)  of  the  FMCSRs? 

Guidance:  a.  Only  a  State  or  Federal 
official  can  place  a  driver  out  of  service. 
Instead,  the  carrier  is  obligated  to  place 
the  driver  off-duty  and  prevent  him/her 
from  operating  or  being  in  control  of  a 
CMV  until  he/she  is  no  longar  in 
violation  olS  392.5. 

b.  No.  A  motor  carrier  has  no 
authority  to  disqualify  a  driver. 
Disqualification  for  such  an  offisnse  only 
occurs  upon  a  conviction. 

Question  3:  If  an  individual  driver 
had  two  convictions  for  serious  traffic 
violations  while  driving  a  CMV,  and 
neither  FHWA  nor  his/her  State 
licensing  agency  took  any 
disqualification  action,  does  the  motOT 
carrier  have  any  oMigation  under 
FHWA  regulations  to  refrain  from  using 
this  driver  far  60  days?  If  so,  whan  did 
that  time  period  beg^? 


Guidance:  No.  Oaly  the  State  or  the 
FHWA  has  the  authority  to  take  a 
disqualification  action  against  a  driver. 
The  motor  carrier's  responsibiUty  under 
fi  383.37(a)  to  refrain  from  using  the 
driver  begins  when  it  learns  of  the 
disqualification  action  and  continues 
until  the  disqualification  period  set  by 
the  State  or  tlie  FHWA  is  completed. 

Question  4:  b  a  driver  «rha  nas  a  CDL. 
and  has  been  ooDvlcted  of  a  fiakmy. 
disqualified  from  operating  a  CMV 
under  the  FMCSRs? 

Guidance:  Not  necessarily.  The 
FMCSRs  do  not  prohibit  a  driver  who 
has  been  conviclad  of  a  felony,  such  as 
drug  dealing,  from  (^>anting  a  CMV 
unless  the  offianse  involved  the  use  of  a 
CMV. 

If  the  offianse  invcdved  a  non-CMV.  or 
was  unrelated  to  motor  vehicles,  there  is 
no  FMCSR  prohibition  to  employment 
of  the  person  as  a  driver. 

Section  383.51    Driver  Disqualifications 

Gooeral  Questions 

Question  J:  a.  If  a  driver  received  one 
"excessive  speeding"  violation  in  a 
CMV  and  the  seme  violation  in  his/her 
personal  passonBer  vehicle,  would  the 
driver  be  disquaufied?  or, 

b.  If  a  driver  received  two  "excessive 
speeding"  violations  in  his/her  personal 
passenger  vehicle,  would  the  driver  be 
disqualified? 

Guidance:  No  in  both  cases. 
Convicti<Mis  for  serious  traffic 
violations,  sudi  as  excessive  speeding, 
only  result  in  disqualification  if  the 
o^nses  were  committed  in  s  CMV — 
unless  the  State  has  stricter  regulations. 

Ques^on  2:  Section  383.51  of  the 
FMCSRs  disqualifies  drivers  if  certain 
offimses  were  committed  while 
operating  a  CMV.  Will  the  States  be 
required  to  identify  on  the  motor 
vehicle  driver's  record  the  class  of 
vehicle  being  operated  when  a  violation 
occurs? 

Guidance:  No.  only  whether  or  not 
the  violation  occurrsd  in  a  CMV.  The 
only  other  indication  that  may  be 
required  is  if  the  vehicle  was  carrying 
placardable  amounts  of  HM. 

Question  3:  If  a  CDL  holdw  commits 
an  offianse  that  would  normally  be 
disqualifying,  but  the  CDL  holder  is 
driving  under  the  farm  waiver,  must 
conviction  result  in  disqualificatitm  and 
action  against  the  dX.  holder? 

Guidance:  Yes.  Possession  of  the  CDL 
means  the  driver  is  not  operating  under 
the  waiver.  In  addition,  the  waiver  does 
not  absdve  the  driver  from 
disqualification  under  part  391. 

Question  4:  What  la  meant  by  leaving 
the  scans  of  an  accident  involving  a 
CMVT 


Guidance:  As  used  in  part  383,  the 
disquahfying  offianse  of  "leaving  the 
scene  of  an  accident  involving  a  CMV" 
is  all-inclusive  and  covss  the  entire 
range  of  situations  where  the  (bivsr  of 
the  CMV  is  required  by  State  law  to  stop 
after  an  accident  and  either  give 
info  mation  to  the  other  party,  render 
aid,  or  attempt  to  locate  and  notify  the 
operator  or  owner  of  other  vehicles 
involved  in  the  accident 

Question  5:  If  a  State  disqualifies  a 
driver  for  two  serious  traffic  violations 
under  f  383.51(c)(2Ki),  and  that  driver, 
after  being  reinstated,  commits  a  third 
serious  violati<m.  what  additional 
period  of  disqualification  must  be 
imposed  on  that  driver? 

Guidance:  If  three  years  have  not 
elapsed  since  the  original  violation, 
then  the  driver  is  now  subject  to  a  full 
120-day  disqualification  period. 

Question  6:  May  a  State  issue  a 
"conditional,"  "occupational"  or 
"hardship"  license  that  includes  CDL 
driving  privileges  when  a  CDL  holder 
loses  driviug  privileges  to  operate  a 
private  passenger  vehicle  (non-CMV)? 

Guidance:  Yes,  provided  the  CDL 
holder  loses  his/her  driving  privileges 
for  operating  a  non-CMV  as  the  result  of 
a  conviction  for  a  disqualifying  offense 
that  occurred  in  a  non-CMV.  A  State  is 
prohibited,  however,  from  issuing  any 
type  of  license  which  would  give  the 
driver  even  limited  privileges  to  operate 
a  CMV  when  the  conviction  Is  for  a 
disqualifying  o^nse  that  occarred  in  a 
CMV. 

Question  7:  What  information  needs 
to  be  contained  on  a  "conditional," 
"occupational"  or  "hardship"  license 
document  that  includes  CDL  driving 
privileges? 

Guidance:  The  same  information  that 
is  required  under  $  383.153,  inchiding 
an  explanation  of  restrictions  dF  driving 
privileges. 

Question  8:  Is  a  State  obligeted  to 
grant  reciprocity  to  another  State's 
"conditional,"  "occupational"  or 
"hardship"  license  that  includes  CDL 
driving  privileges? 

Guidance:  Yes,  in  regard  to  operating 
a  CMV  as  stated  in  S  383.73(h). 

Section  383.51    Driver  Disqualifications 

Alcohol  Questions 

Question  1:  Are  States  expected  to 
make  major  changes  to  their 
enforcement  proradures  in  order  to 
appfy  the  alcohol  disqualifications  in 
the  Federal  regulations? 

Guidance:  No.  Sections  383.51  and 
392.5  do  not  require  any  change  in  a 
State's  existing  procedxues  for  initislfy 
stopping  vehides  and  drivers. 

Roadblocks,  random  testing  programs, 
or  other  enforcement  procedures  wHbich 
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have  been  held  unconstitutional  in  the 
State  or  which  the  State  does  not  wish 
to  implement  are  not  required. 

Question  2:  Is  a  driver  disqualified  for 
driving  a  CMV  while  off-duty  with  a 
blood  alcohol  concentration  over  0.04 
percent? 

Guidance:  Yes.  Section  383.51  applies 
to  any  person  who  is  driving  a  CMV,  as 
defined  in  §  383.5.  regardless  of  the 
person's  duty  status  under  other 
regulations.  Therefore,  the  driver,  if 
convicted,  would  be  disqualified  under 
§383.51. 

Question  3:  Does  a  temporary  license 
issued  pursuant  to  the  administrative 
license  revocation  (ALR)  procedure 
authorize  the  continued  operation  of 
CMVs  when  the  license  surrendered  is 
a  CDL?  Does  the  acceptance  of  a 
temporary  driver's  license  place  the 
CDL  holder  in  violation  of  the  one 
driver's  license  requirement? 

Guidance:  The  ALR  procedure  of 
taking  possession  of  the  driver's  CDL 
and  issuing  a  "temporary  license"  for 
individuals  who  either  fail  a  chemical 
alcohol  test  or  refuse  to  take  the  test  is 
valid  under  the  requirements  of  part 
383.  Since  the  CDL  that  is  being  held  by 
the  State  is  still  valid  until  the 
administrative  revocation  action  is 
taken,  the  FHWA  would  interpret  the 
document  given  to  the  driver  as  a 
"receipt"  for  the  CDL,  not  a  new 
"temporary"  license.  The  driver  violates 
no  CDL  requirements  for  accepting  the 
receipt  which  may  be  used  to  the  extent 
authorized. 

Question  4:  Is  a  driver  disqualified 
under  §  383.51  if  convicted  of  driving 
under  the  influence  of  alcohol  while 
operating  a  personal  vehicle? 

Guidance:  The  convictions  triggering 
mandatory  disqualification  under 
§  383.51  all  pertain  to  offenses  that 
occur  while  the  person  is  driving  a 
CMV.  However,  a  driver  could  be 
disqualified  under  §  383.51(b)(2)(i)  if  the 
State  has  stricter  standards  which  apply 
to  offenses  committed  in  a  personal 
vehicle.  (The  same  principle  applies  to 
all  other  disqualifying  offenses  listed  in 
§383.51.) 

Question  5:  Would  a  driver  convicted 
under  a  State's  "open  container"  law  be 
disqualified  under  the  CDL  regulations 
if  the  violation  occiured  while  he/she 
was  operating  a  CMV? 

Guidance:  If  a  conviction  under  a 
particular  State's  "open  container  law" 
is  a  conviction  for  "driving  under  the 
influence"  or  "driving  while 
intoxicated,"  and  if  the  person 
committed  the  violation  while  driving  a 
CMV,  then  the  driver  is  disqualified  for 
one  year  under  §  383.51,  assuming  it  is 
a  first  offense. 


Section  383.71    Driver  Application 
Procedures 

Question  1 :  What  must  a  driver  certify 
if  he/she  is  in  interstate  commerce  but 
is  excepted  or  exempted  from  part  391 
under  the  provisions  of  parts  390  or 
391? 

Guidance:  The  State  should  instruct 
the  driver  to  certify  that  he/she  is  not 
subject  to  part  391. 

Question  2:  Since  an  applicant  is 
required  to  turn  in  his/her  current 
license  when  issued  a  FRSI-rwtricted 
CDL.  should  the  applicant  return  to  the 
State  exam  office  and  be  re-issued  the 
old  license  when  the  seasonal  validation 
period  expires? 

Guidance:  No.  This  approach  violates 
the  requirements  of  part  3ti3  and  the 
FRSI  waiver  regarding  the  single-license 
concept.  It  violates  the  waiver 
requirement  that  the  FRSI-restricted 
CDL  is  to  have  the  same  renewal  cycle 
as  an  unrestricted  CDL  and  shall  serve 
as  an  operator's  license  for  vehicles 
other  than  CMVs.  The  license  issued 
under  the  waiver  is  a  CDL  and  must  be 
treated  the  same  as  an  unrestricted  CDL 
in  regard  to  the  driver  record  being 
maintained  through  the  CDUS  and 
subject  to  all  disqualifying  conditions 
for  the  fiill  renewal  cycle.  The 
restriction  determining  when  the  driver 
may  use  the  CDL  to  operate  a  CMV 
should  be  clearly  printed  on  the  license. 
Question  3:  Do  the  regulations  require 
that  a  driver  be  recertified  for  the 
hazardous  materials  "H"  endorsement 
every  two  years? 

Guidance:  No.  If  the  driver  wishes  to 
retain  a  hazardous  materials 
endorsement,  he/she  is  required  at  the 
time  of  license  renewal  to  pass  the  test 
for  such  endorsement.  The  only  times  a 
driver  may  be  required  to  pass  the  test 
for  such  endorsement  in  a  condensed 
time  frame  is  within  the  2  yeara 
preceding  a  license  transfer  if  he/she  is 
transferring  a  CDL  from  one  State  of 
domicile  to  a  new  State  of  domicile  (see 
§  383.73(b)(4)l,  or  if  the  State  has 
exercised  its  prerogative  to  establish 
more  stringent  requirements. 

Section  383. 73    State  Procedures 

Question  1:  Does  the  State  have  any 
role  in  certifying  compliance  with 
S  391.11(b)(2)  of  the  FMCSRs,  which 
requires  driver  competence  in  the 
English  language? 

Guidance:  No.  The  driver  must  certify 
that  he  or  she  meets  the  qualifications 
of  part  391.  The  State  is  under  no  duty 
to  verify  the  certification  by  giving 
exams  or  tests. 

Question  2:  Are  States  required  to 
change  their  current  medical  standards 
for  drivers  who  need  CDLs? 


Guidance:  No.  but  interstate  drivers 
must  continue  to  meet  the  Federal 
standards,  while  intrastate  drivers  are 
subject  to  the  requirements  adopted  by 
the  State. 

Question  3:  To  what  does  the  phrase 
"•    •    'as  contained  in  S  383.51"  refer 
toin$383.73(a}? 

Guidance:  "The  phrase  refers  only  to 
the  word  "disqualification."  Thus  the 
State  must  check  the  applicant's  record 
to  ensure  that  he/she  is  not  subject  to 
any  suspensions,  revocations,  or 
cancellations  for  any  reason,  and  is  not 
subject  to  any  disqualifications  under 
§383.51. 

Question  4:  Is  a  State  required  to 
refuse  a  CDL  to  an  applicant  if  the  NDR 
check  shows  that  he/she  had  a  Ucense 
suspended,  revoked,  or  cancelled  within 
3  years  of  the  date  of  the  application? 

Guidance:  Yes.  if  the  person's  driving 
license  is  currently  suspended,  revoked, 
or  cancelled. 

Question  5:  Must  a  new  State  of 
record  accept  the  out-of-State  driving 
record  on  CDL  transfer  applications  and 
include  this  record  as  a  permanent  part 
ofthe  new  State's  file? 
Guidance:  Yes. 

Question  6:  What  does  the  term 
"initial  licensure"  mean  as  used  in 
§383.73? 

Guidance:  The  term  "initial 
licensure"  as  used  in  the  context  of 
§  383.73  is  meant  to  refer  to  the 
procedures  a  State  must  follow  when  a 
pereon  applies  for  his/her  first  CDL 
Question  7.  May  a  State  allow  an 
applicant  to  keep  his/her  current  valid 
State  license  when  issued  a  FRSI- 
restricted  CDL? 

Guidance:  No.  It  would  violate  the 
single-license  concept. 

Question  8:  Does  the  word  "issuing" 
as  used  in  §  383.73(a)  include  temporary 
60-day  CDLs  as  well  as  permanent 
CDU? 

Guidance:  Yes.  the  word  "issuing" 
applies  to  all  CDLs  whether  they  are 
temporary  or  permanent. 

Section  383. 75    Third  Party  Testing 

Question  1:  May  the  CDL  knowledge 
test  be  administered  by  a  third  party? 

Guidance:  No.  The  third  party  testing 
provision  found  in  §  383.75  applies  only 
to  the  skills  portion  of  the  testing 
procedure.  However,  if  an  employee  of 
the  State  who  is  authorized  to  supervise 
knowledge  testing  is  present  during  the 
testing,  then  the  FHWA  regards  it  as 
being  administered  by  the  State  and  not 
by  the  third  party. 

Question  2:  Do  third  party  skills  test 
examiners  have  to  meet  all  the 
requirements  of  State-employed 
examiners — i.e.  all  the  State's 
qualification  and  training  standards? 
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Ctudance:  Na  Section 
383.75(aK2Xiii)  requiraa  third  pwty 
examinen  to  maat  tha  sama  ttandarda  as 
State  axaminen  only  "to  the  extent 
necessary  to  conduct  skills  testa." 

Questioa  3:  Do  ttiird-paity  skilla  teat 
examiners  have  to  be  qualified  to 
administer  skills  tests  in  all  types  of 
CMVs? 

Guidance:  Na 

Section  383. 77    Substitute  foe  Driving 
Skills  Test 

Question  1:  kfey  a  State  grandfather 
drivers  from  sidUs  teeting  under 
§383.77? 

Guidance:  Yee,  provided  the 
apphcant  meets  all  the  eligibility 
conditioDS  under  §  383.77,  including 
current  operation  of  e  QiiV 
(§  383.77(b)(1)).  Therefore,  the  pool  of 
applicants  eligible  for  grandfathering  is 
limited  to  drivers  with  current  CMV 
operating  experience  under  a  CDL 
waiver  (e.g.,  farm,  FRSI,  fireflghting, 
emergency  and  military  vehicles). 

Question  2:  May  a  driver  applicant  be 
"grandfathered"  nrofn  any  CDL 
knowledge  test? 

Guidance:  No.  "Grandfathering"  of 
CDL  basic  or  endorsement  knowledge 
testing  is  not  permitted  by  pert  383. 

Section  383.91     Vehide  Croups 

Question  1:  May  a  State  expand  a 
vehicle  group  to  include  vehicles  that 
do  not  meet  the  Federal  definition  of  the 
group? 

Guidance:  Yes,  if: 

a.  A  person  who  tests  in  a  vehicle  that 
does  not  meet  the  Federal  standard  for 
the  Group($)  for  which  the  issued  CDL 
would  otherwise  be  valid,  is  restricted 
to  vehicles  not  meeting  the  Federal 
definition  of  such  Group(s);  and 

b.  The  restriction  is  fully  explained  on 
the  license. 

Question  2:  Is  a  driver  of  a 
combination  vehicle  with  a  GCWR  of 
less  than  26,001  pounds  required  to 
obtain  a  CDL  even  if  the  trailer  GVWR 
is  more  than  104)00  pounds? 

Guidance:  No,  because  the  GCWR  is 
less  than  26.001  pounds.  The  driver 
would  need  a  CDL  if  the  vehicle  is 
transporting  HM  requiring  the  vehicle  to 
be  placarded  or  if  it  is  deaigned  to 
transport  16  or  more  perstms. 

Question  3:  Can  a  State  which 
expends  the  vehicle  group  descriptions 
in  §  383.91  enforce  those  expansions  on 
out-of-State  CMV  drivers  by  requiring 
them  to  have  a  CDL? 

Guidance:  Na  They  must  recognize 
out-of-Stata  licansea  that  have  been 
validly  issued  in  accordance  with  the 
Federal  standuda  and  operative 
licenaing  compacta. 


Queitioii  4:  What  O^  poup  are 
drivers  of  articulated  motorcoacfaea 
(buses)  required  to  possess? 

Guidance:  Drivers  of  articulated 
motorcoaches  are  required  to  possess  a 
QassBCDL. 

Section  383.93    Endorsements 

Question  1:  la  the  hazardous  materials 
endorsement  needed  for  operation  of 
State  and  local  government  vehicles 
carrying  hazardous  materials? 

Guidance:  No. 

Question  2:  Are  drivers  of  double  and 
triple  seddle  mount  combinations 
required  to  have  the  douUe/tripIe 
trailers  endorsement  on  their  CZ>LsT 

Guidance:  Yes.  If  the  GCWR  is  26,001 
or  more  pounds  and  the  GVWR  of  the 
vehicles  being  towed  is  in  excess  of 
10,000  pounds. 

Question  3:  Are  drivers  delivering 
empty  buses  required  to  have  the 
passenger  endorsement  on  their  CDLs? 

Guidance:  Yes. 

Question  4:  Would  the  driver  in  the 
followring  scmarios  be  required  to  have 
a  CDL  with  a  hazardous  materials 
endorsement? 

a.  A  driver  transports  1,000  or  more 
pounds  of  Division  1.4  (QassC 
explosive)  materials  in  a  vehicle  with  a 
GVWR  of  leea  than  26,001  pounds? 

b.  A  driver  transports  less  than  1.000 
pounds  of  Division  1.4  (Class  C 
explosive)  materials  in  a  vehicle  with  a 
GVWR  of  less  than  26,0001  pounds? 

c.  The  driver  transports  any  quantity 
of  Division  1.1, 1.2  or  1.3  (Class  A  or  B 
explosive)  materials  in  any  vehicle. 

Guidance:  a.  Yes. 

b.  No. 

cYes. 

Questiofi  5:  Do  ready  mix  caacrete 
mixers  need  a  tank  vehicle  eodoraement 
("N")  on  their  CDL? 

Guidance:  No. 

Question  6:  Doea  an  unattached  tote 
or  portable  tank  writh  a  cargo  capacity  of 
1,000  gallons  ot  more  meet  the 
definiticui  of  "(tortable  tank"  requiring  a 
tank  vehicle  eodoraement  on  the 
driver's  CDL? 

Guidance:  Yes. 

Question  7:  Must  all  drivers  of 
vehicles  required  to  be  placarded  have 
CDLs  containing  the  hazardous 
materials  endorsement? 

Guidance:  Yes,  unless  waived. 

Question  8:  la  a  drivw  who  operates 
a  truck  tractor  pulling  a  heavy-haul 
trailer  with  a  "jeep"  atladied  to  the 
front  of  the  trailer  that  meets  the 
definition  of  a  OnCV  under  part  383 
required  to  have  a  CDL  with  a  double/ 
triple  trailer  endorsement? 

Guidance:  Yea.  The  "jeep."  also 
referred  to  aa  a  dolly  or  load  divider,  is 
defined  by  the  FHWA  as  a  abort  faaine- 


type  trailer  camplete  with  upper 
coupler,  fifth  wheel  and  undercarriage 
assembly  and  deaigned  in  such  a 
manner  that  w^en  coupkad  to  a 
semitrailer  simI  tractor  it  carriaa  a 
portion  of  the  trailer  kingpin  loed  while 
transferring  the  remainder  to  the  tractor 
fifth  wheel 

Question  9:  Do  persons  transporting 
battery-powered  fork-lifta  need  to  obtain 
a  hazardous  materiala  endorsement? 

Guidance:  Na 

Section  383.95    Air  Brake  Restrictions 

Question  I:  A  driver  has  a  Group  B  or 
C  GDL  valid  for  air-brake-equipped 
vehiclea.  He  or  she  later  upgradea  to  a 
Group  A  lioanse  by  testing  in  a  vehicle 
that  is  not  equipped  with  air  brakea. 
Must  the  State  restrict  the  upgraded 
license  to  non-air-brake-equipped 
vehicles? 

Guidance:  No,  because  the  air  brake 
systems  on  combination  versus  single 
vehicles  do  not  diBat  significantly. 

Section  383.131    Test  Procedures 

Question  1:  Are  there  any  Federal 
regulations  which  require  the  States  to 
retain  for  a  specified  period  of  time  the 
CDL  knowledge  tests  (or  the  test  results) 
used  to  test  CMV  drivers? 

Guidance:  No,  there  are  no  Federal 
regulations  regarding  such  record 
retention. 

Section  383.133    Testing  Methods 

Question  1:  May  States  administer  the 
CDL  knowledge  and  endorsement  test  in 
foreign  languages  or  in  other  than  a 
written  format? 

Guidance:  Yes. 

Question  2:  Do  the  Federal  standards 
limit  the  number  of  times  a  driver  may 
take  a  test  if  he  or  she  fails? 

Guidance:The  rule  does  not  limit  the 
number  of  times  a  driver  may  take  a  test 

Question  3:  Is  a  State  allowed  to 
provide  for  an  alternative  test  (e.g.,  oral) 
or  administer  alternate  exam  formats 
providing  it  meets  FHWA  requirements? 

Guidance:  Yes.  The  knowledge 
portion  of  the  test  may  be  administered 
in  written  form,  verbelly,  in  automated 
formats,  or  otherwise  at  the  discretion  of 
the  State. 

Section  383.153    Information  on  the 
Document  and  Application 

Question  1 :  May  a  State  use  the 
residence  address  as  opposed  to  the 
mailing  address  on  the  CDL? 

Cuiaance:  Yea. 

Question  2:  May  a  State  issue 
temporary  ncB>-photo  CDLs? 

Guidance:  Yes,  as  long  aa— 

a.  The  State  does  not  liberalize  any 
existing  procedures  for  issuing  ncm- 
photo  licenses;  and 
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b.  The  State  does  not  allow  drivers  to 
operate  CMVs  indefinitely  without  a 
CDL  whicb  meets  all  the  standards  of 
§383.153. 

Question  3:  May  a  State  choose  to 
implement  a  driver  Ucenae  system 
involving  multiple  part  license 
documents? 

Guidance:  Yes.  A  two  or  more  part 
document,  as  ciurently  used  in  some 
States,  is  acceptable,  provided: 

a.  All  of  the  documents  must  be 
present  to  constitute  a  "license;" 

b.  Each  document  is  explicitly  "tied" 
to  the  otber  document(s},  and  to  a  single 
driver's  record.  Each  document  must 
indicate  that  the  driver  is  licensed  as  a 
CMV  driver,  if  that  is  the  case,  and; 

c.  The  multi-part  Ucense  document 
includes  all  of  die  data  elements 
specified  in  part  383,  subpart  J. 

Question  4:  If  the  State  restricts  the 
CDL  driving  privilege,  must  that 
restriction  be  shown  on  the  license? 

Guidance:  Yes. 

Question  5:  Is  a  State  required  to  show 
the  driver's  SSN  on  the  CDL? 

Guidance:No.  Section  383  153  does 
not  specify  the  SSN  as  a  required 
element  of  the  CDL  dociunent;  although, 
the  regulation  does  require  a  driver 
applicant  who  is  domiciled  in  the  U.S. 
to  provide  his  or  her  SSN  on  the  CDL 
application. 

Question  6:  Is  a  State  prohibited  from 
issuing  a  CDL  to  an  applicant  who,  for 
religious  reasons,  does  not  possess  a 
SSN? 

Guidance:  No.  The  determination  of 
whether  a  person  needs  a  SSN  is  left  up 
to  the  Social  Security  Administration, 

Question  7:  Is  a  color-digitized  image 
of  a  driver  acceptable  for  purposes  of  a 
CDL? 

Guidance:  Yes.  The  FHWA  will 
accept  a  color-digitized  image  of  a 
driver  on  a  CDL  in  lieu  of  a  color 
photograph. 

Special  Topics — Motor  Coaches  and 
CDL 

Question  1:  May  a  State  develop  a 
knowledge  test  exclusively  for 
motorcoach  operators  which  excludes 
cargo  handling  and  hazardous 
materials? 

Guidance:  Yes.  A  State  could  develop 
a  basic  knowledge  test  for  bus  drivers 
only,  by  deleting  the  cargo  handling  and 
HM  questions  fit>m  its  normative  basic 
knowledge  test.  In  that  case,  the  drivw 
applicant  would  still  need  to  pass  the 
specialiaed  knowledge  and  skills  tests 
for  the  passenger  endorsement,  and  the 
State  would  need  to  restrict  the  CDL  to 
passenger  operations  only. 

Question  2:  What  skills  test  is 
required  for  a  CDL  holder  seeking  to  add 
a  passenger  endorsement?  If  a  person 


already  holds  a  CDL  without  a 
passmger  endorsement,  and 
subsequently  applies  Cmr  such 
endorsement,  tnree  situations  may  arise: 

a.  The  passenger  test  vehicle  is  in  the 
same  vehicle  group  as  that  shown  on  the 
CDL. 

This  sltiiation  poses  no  problem  since 
there  is  no  discrepancy. 

b.  The  passenger  test  vehicle  is  in  a 
greater  vehicle  group  than  that  shown 
on  the  preexisting  CDL. 

This  IS  an  upgrade  situation.  The 
driver  and  the  State  must  meet  the 
requirements  of  §§  383.71(d)  and 
383.73(d),  and  the  upgraded  CDL  must 
show  the  vehicle  group  of  the  passenger 
test  vehicle. 

c.  The  passenger  test  vehicle  is  in  a 
lesser  vehicle  group  than  that  shown  on 
the  preexisting  CDL. 

In  this  situation,  the  CDL  retains  the 
vehicle  group  of  the  preexisting  CDL, 
but  also  restricts  the  driver,  when 
engaged  in  CMV  passenger  operations, 
to  vehicles  in  the  group  in  which  the 

f>assenger  skills  test  was  taken,  or  to  a 
esser  group. 

Special  Topics— State  Reciprocity 

Question  1:  May  a  State  place  an 
"intrastate  only"  or  similar  restriction 
on  the  CDL  of  a  driver  who  certifies  that 
he  or  she  is  not  subject  to  part  391? 

Guidance:  Yes;  however,  this 
restriction  would  not  apply  to  drivers  in 
interstate  commerce  who  are  excepted 
or  exempted  from  part  391  under  the 
provisions  of  parts  390  or  391. 

Question  2:  May  a  State  allow  a  driver 
possessing  an  out-of-State  CDL 
containing  en  intrastate  restriction  to 
operate  a  CMV  in  their  jurisdiction? 

Guidance:  Yes,  provided  the  driver 
operates  exclusively  intrastate. 

Question  3:  May  States  choose  to 
interpret  "intrastate"  in  ways  that  diffiBr 
from  established  transportation 
practice? 
>  ■  Guidance:  No.  States  do  not  have  the 
discretion  to  change  the  Federal 
definition  of  either  "interstate"  or 
"intrastate"  commerce. 

Part  38ft— Rules  of  Practica  for  Motw 
Carrier  Safety  and  Haaardons  Materials 
Proceedings 

Sections  Interpreted 

386. 1    Scope  of  Rules  in  this  Part 

Section  386. 1    Scope  ofRuks  in  This 
Part 

Question  1:  What  is  the  authority  of 
the  RDMC  to  issue  provisions  as  a  part 
of  the  terms  in  a  Notice  of  Abatement, 
Notice  of  Assessment,  Complianoe 
Order  and  Consent  Order? 

Guidance-.  The  MCSA  of  1984 
provided  the  authority  to  penaHze 


vidatora  of  Notices  and  Orden  Issiied 
by  the  FHWA.  Regulations  were  issoed 
under  part  386  whidi  ^wdiy  thaee 
penaltias.  Notices  to  Abate  and  NoticBS 
of  Asaessment/Claim  generally  deal 
with  specific  regulatory  requiramenta. 
Consent  Orden  and  Compliance  G^den 
often  require  remedial  measures  not 
specifically  mentioned  in  the  PMCSRs 
since  the  motor  carrier's  compliance 
record  often  indicates  that  additional 
measures  are  needed  to  improve  sefsty 
and  compliance  with  the  regulations. 
Violations  of  specific  provlsimis  of 
Consent  or  Compliance  Orders  may 
resuh  in  penalties  up  to  $10,000  per 
day. 

Part  387— Minimom  Levels  of  Fiaawial 
Responsibility  far  Motor  Cairiars 

Sections  Interpreted 

Subpart  A    Motor  Carriers  of  Property 

387. 1    Purpose  and  Scope 

387.3    Applicability 

387.5    Definitions 

387.7    Financial  Responsibility 

Required 
387.11    State  Authority  and 

Designation  of  Agent 
387.15    Forms 

Subpart  B    Motor  Carriers  of  Passengers 
387.25    Purpose  and  Sci:^ 
387.27    Apphcability 
387.31    Financial  RoiponsibiLty 

Required 
387.39    Forms 

Subpart  A    Motor  Carriers  of  Property 

Section  387. 1    Purpose  and  Scope 

Question  1:  May  a  State  require  a 
higher  level  of  financial  responsibility 
coverase  than  is  reqiured  by  part  387? 

Guidance:  Yes. 

Section  387.3    Applicability 

Question  1:  At  what  GVWR.  as 
assigned  by  a  manufacturer,  does  the 
requirement  to  comply  with  the 
financial  responsibility  regulsticms 
begin? 

Guidance:  Generally,  part  387  subpart 
A  applies  if  the  vehicle  has  a  G\1VR  of 
10,000  pounds  cv  more.  Part  387  rjbpart 
A  does  not  apply  to  the  intrastate 
transportation  of  non-bulk  oil.  non-bulk 
hazardous  materials,  substanoes  or 
wastes.  Motor  vehicles  used  to  transport 
any  quantity  of  Divisions  1.1. 1.2  or  1.3 
(explosive)  matoials,  poison  gas,  or 
highway  route  controlled  quantity  of 
radioactive  materials  in  interstate  or 
foreign  commerce  are  subject  to  Federal 
regulation  regardless  of  the  GVWR. 

Quest/on  2:  Does  the  GVWR  apply  to 
the  power  unit  only? 

Guidance:  No. 

Question  3:  When  are  tow  trucks 
subject  to  financial  responsibility 
coverage? 
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Guidance:  For-hire  tow  trucks  with  a 
GVWR  or  GCWR  of  10,000  poiuids  or 
more  performing  emergency  moves  in 
interstate  or  foreign  commerce  are 
required  to  maintain  minimiun  levels  of 
financial  responsibility  in  the  amount  of 
$750.00a  For-hire  tow  trucks 
performing  secondary  moves  are 
required  to  maintain  levels  of  coverage 
applicable  to  the  commodity  being 
transported  by  the  vehicle  being  towed. 
Question  4:  Are  Federal,  State  or  local 
political  subdivisions  subject  to  the 
financial  responsibility  regulations? 
Guidance:  No. 

Question  5:  Is  a  motor  vehicle  owned 
by  an  owner-operator,  and  being  dead- 
headed (returning  empty),  or  a  tractor 
that  is  being  bobtailed  (operating 
without  a  trailer),  subject  to  the 
financial  responsibiUty  regulations? 

Guidance:  A  motor  vehicle 
deadheading  or  bobtailing  while  in  the 
service  of  a  motor  carrier  would  be 
subject  to  the  financial  responsibiUty 
regulations. 

Question  6: 1st  motor  carrier 
transporting  mail  under  contract  for  the 
U.S.  Postal  Service  wholly  within  the 
boundaries  of  a  single  State  subject  to 
the  minimum  levels  of  financial 
responsibility  requirements  of  part  387? 
Guidance:  Yes.  The  transportation  of 
U.S.  mail  is  considered  to  be  interstate 
commerce  because  of  the  intermingling 
of  inter-  and  intrastate  mail  on  every 
vehicle. 

Question  7:  Are  motor  carriers 
transporting  hazardous  materials  that 
are  excepted  from  the  HMRs  subject  to 
finandal  responsibility  regulations? 

Guidance:  Yes.  Packaging  or 
transportation  exceptions  in  the  HMRs 
do  not  change  the  need  for  financial 
responsibility  at  the  appropriate  level 
commensurate  with  the  commodity 
being  transported. 

Question  8:  Are  motor  vehicles  being 
transported,  for  purposes  of  the 
financial  responsibility  requirements, 
considered  to  be  hazardous  materials 
requiring  the  higher  limits  set  forth  in 
the  regmations? 

Guidance:  No,  while  motor  vehicles 
are  identified  as  hazardous  materials  in 
the  Hazardous  Materials  Table  at 
§  172.101,  motor  vehicles,  by 
themselves,  are  not  to  be  treated  as 
hazardous  materials  and  should  be 
considered  non-hazardous  property. 

Question  9:  Is  a  travel  trailer  or  motor 
home  that  has  propane  cylinders 
attached  subject  to  part  387  of  the 
FMCSRs? 

Guidance:  No.  The  FHWA  considers 
such  propane  cylinders  to  be  an  integral 
part  of  the  recreational  vehicle  and  not 
subject  to  the  financial  responsibility 
regulations. 


Section  387.5    Definitions 

Question  1:  Does  the  definition  of  the 
term  "in  bulk"  include  solids  as  well  as 
bquids  even  though  the  definition  refers 
to  containment  systems  with  capacities 
in  excess  of  3,500  water  gallons? 

Guidance:  Yes,  the  term  "3.500  water 
gallons"  is  used  as  a  volumetric  value 
and  includes  solids  as  well  as  liquids. 

Question  2:  What  is  the  definition  of 
a  "hopper  type"  vehicle  as  indicated  in 
§387.9? 

Guidance:  A  "hopper  type"  vehicle  is 
one  which  is  capable  of  discharginB  its 
load  through  a  bottom  opening  without 
tilting.  This  vehicle  type  would  also 
include  belly  dump  trailers.  Rear  diunp 
trailers  and  roll-on  containers  do  not 
meet  the  definition  of  a  bottom 
discharging  vehicle. 

Section  387.7 
Required 


Financial  Responsibility 


Question  1:  May  a  large  corporation 
which  has  many  wholly-owned 
subsidiaries  have  one  policy  for  the 
parent  corporation  ana  maintain  the 
policy  and  the  Form  MCS-90  at  the 
corporate  headquarters? 

Guidance:  Generally,  the  required 
financial  responsibility  must  be  in  the 
exact  name  of  the  motor  carrier  and  the 
proof  of  that  coverage  must  be 
maintained  at  the  motor  carrier's 
principal  place  of  business.  A  parent 
corporation  may,  however,  have  a  single 
policy  of  insiuance  or  surety  bond 
covering  the  parent  and  its  subsidiaries, 
provided  the  name  of  the  parent  and  the 
name  of  each  subsidiary  are  listed  on 
the  policy  or  bond.  Further,  the  required 
proof  must  have  listed  thereon  the  name 
of  the  parent  and  its  subsidiaries.  A 
copy  of  that  proof  of  financial 
responsibility  coverage  must  be 
maintained  at  each  motor  carrier 
subsidiary's  principal  place  of  business. 

Question  2:  What  is  the  definition  of 
"Certificate  of  Registration"  in 
S  387.7(b)(3)? 

Guidance:  "Certificate  of 
Registration"  means  a  document  issued 
by  the  ICC  to  all  Mexican  motor  carriers, 
for-hire  as  well  as  private,  that  allows 
them  to  enter  the  U.S.,  but  restricts  them 
to  the  ICC's  commercial  zone  for  a 

E articular  border  municipality.  The 
order  municipality  is  the  Port  of  Entry 
wherever  the  motor  carrier's  vehicle 
enters  the  U.S. 

Qiestion  3:  How  does  a  Mexican 
motor  carrier  prove  that  it  is  complyinK 
with  §387.7?  * 

Guidance:  Mexican  motor  carriers  are 
permitted  to  obtain  trip  insurance  and 
are  required  to  carry,  on  the  vehicle,  a 
Form  MCS-90  along  with  an  insiuance 
verification  document  listing  the  date 


and  time  the  insurance  coverage  began 
and  expires. 

Question  4:  Is  the  financial 
responsibility  requirement  met  when  an 
owner-operator  (lessor)  provides  the 
motor  carrier  (lessee)  a  copy  of  the 
policy  and  Form  MCS-90  where  the 
carrier  is  named  as  an  additional 
insured  to  the  policy  (Form  MCS-90)? 

Guidance:  No.  The  motor  carrier  has 
the  responsibiUty  to  obtain  the  proper 
financial  responsibiUty  levels. 

Section  387.1  J    State  Authority  and 
Designation  of  Agent 

Question  1:  How  does  a  Mexican 
motor  carrier  demonstrate  that  its 
insiuance  company  compUes  with 
§387.11? 

Guidance:  With  a  properly  executed 
Form  MCS-90  from  an  insurance 
company  Ucensed  in  the  U.S. 

Section  387.15    Forms 

Question  1:  May  the  motor  carrier 
meet  the  financial  responsibiUty 
requirements  by  aggregating  insurance 
in  layers? 

Guidance:  Yes.  A  motor  carrier  may 
aggregate  coverage,  by  purchasing 
insurance  in  layers  with  each  layer 
consisting  of  a  separate  policy  and 
endorsement.  The  first  layer  of  coverage 
is  referred  to  as  primary  insurance  and 
each  additional  layer  is  referred  to  as 
excess  insurance. 

Example:  ABC  Motor  Carrier  traiupoits 
Qass  A  explosives  and  is  required  to 
maintain  $5  million  coverage.  ABC  Motor 
Carrier  decides  to  meet  this  requirement  by 
purchasing  a  primary  insurance  jwHcy  of  $1 
million  from  insurance  company  A,  an 
excess  policy  of  $1  million  from  insurance 
company  B,  and  a  $3  million  excess  policy 
from  insurance  company  C  Each  policy 
w^ld  have  a  separate  endorsement  (Form 
MCS-90).  The  endorsement  provided  by 
insurer  A  would  state  "This  insurance  is 
primary  and  the  company  shall  not  be  liable 
for  amounts  in  excess  of  SI  ,000,000  for  each 
accident."  The  endorsement  provided  by 
insurer  B  would  state  "This  insurance  is 
excess  and  the  company  shall  not  be  liable 
for  amounts  in  excess  of  $1  million  for  each 
accident  in  excess  of  the  underlying  limit  of 
Si  million  for  each  accident"  The 
endorsement  provided  by  insurer  C  would 
state  "This  insurance  is  excess  and  the 
company  shall  not  be  liable  for  amounts  in 
excess  of  S3  million  for  each  accident  in 
excess  of  the  underlying  limit  of  S2  million 
for  each  accident" 

Question  2:  May  the  Form  MCS-90 
required  by  part  387  for  proof  of 
minimum  financial  responsibility  be 
modified? 

Guidance:  The  prescribed  text  of  the 
document  may  not  be  changed. 
However,  the  format  (i.e.,  number  of 
pages,  layout  of  the  text,  etc.)  may  be 
altered. 
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Question  3:  Is  the  use  of  s  printed  or 
stamped  signature  on  the  Form  MCS-^90 
endorsement  acceptable? 

Guidance:  Yes. 

Question  4:  Must  a  motor  carrier 
obtain  a  new  Form  MCS-90  each  year 
if  it  retains  the  same  insurance 
company? 

Guidance:  If  the  insurance  policy,  as 
identified  by  the  policy  number  on  the 
Form  MCS-90,  is  still  valid  u|>on  the 
renewal  of  insurance,  no  new  Form 
MCS-BO  is  required.  If  the  policy 
number  has  changed  or  the  insurance 
policy  has  been  cancelled  in  accordance 
with  the  terms  shown  on  Fcmto  MCS-00, 
then  a  new  Form  MCS-90  must  be 
completed  and  attached  to  the  valid 
insurance  policy. 

Subpart  B — Motor  Carriers  of  Passengers 

Section  387.25    Purpose  and  Scope 

Question  1:  May  a  State  require  a 
higher  level  of  financial  responsibility 
cover^  than  is  required  by  part  387? 

Guidance:  Yes. 

Sectioit  387.27    Applicability 

Question  J:  Is  a  non-profit 
corporation,  providing  fbr-hire  interstate 
transportation  of  passengers,  subject  to 
the  minimum  levels  of  financial 
responsibility  for  motor  carriers  of 
passenoers? 

Guidance:  Yes. 

Question  2:  What  determines  the  level 
of  coverage  required  for  a  passenger 
carrier,  the  number  of  passengers  or  the 
number  of  seats  in  the  vehicle? 

Guidance:  The  lirvel  of  financial 
responsibility  required  is  predicated 
upon  the  manufact\irer*s  designed 
seating  capacity,  not  on  the  number  of 
passengers  riding  in  the  vehicle  at  a 
particular  time.  The  minimum  levels  of 
financial  respK)nsibility  required  for 
various  seating  capacities  are  found  in 
§387.33. 

Question  3:  Are  luxury  limousines 
with  a  seating  capacity  of  fewer  than 
seven  passengers  and  not  operated  on  a 
regular  route  or  between  specified 
points  exempted  under  §  387.27(b)(2)? 

Guidance:  No.  Taxi  cab  service  is 
highly  regulated  by  local  governments, 
usually  conducted  in  marked  vehicles, 
which  makes  them  readily  identifiable 
to  enforcement  officials.  Limousines  are 
not  taxi  cabs  and  are  therefore  not 
exempted  &Dm  the  financial 
responsibility  requirements. 

Question  4:  When  must  a  contract 
school  bus  operator  comply  with  part 
387? 

Guidance:  When  the  contractor  is  not 
engaged  in  transportation  to  or  from 
school  and  the  transportation  is  not 
organized,  sptnuored.  and  paid  for  by 
the  school  district 


Question  5:  Doee  the  exemption  for 
the  transportation  of  school  cbildrm 
end  at  the  high  school  level  or  doea  it 
extend  to  educational  institutitHis 
beyond  high  school,  for  example  junior 
college  or  college? 

Gmdance:  The  exemptifm  does  not 
extend  beyond  the  high  school  level. 

Section  387.31    Financial 
Responsibility  Required 

Question  J:  May  a  large  corporation 
whidi  has  many  wholly-owned 
subsidiaries  have  one  policy  of 
insurance  for  the  parent  corporation  and 
maintain  the  policy  and  Form  MCS-OOB 
at  the  corporate  headquarters? 

Guidance:  GanOTally.  the  required 
financial  responsibility  must  he  in  the 
exact  name  of  the  motor  carrier  and  the 
proof  of  that  coverage  must  be 
maintained  at  the  motor  carrier's 
principal  place  of  business.  A  parent 
corporation  may,  however,  have  a  single 
policy  of  insurance  or  surety  bond 
covering  the  parent  and  its  subsidiaries, 
provided  the  name  of  the  parent  and  the 
name  of  each  subsidiary  are  listed  on 
the  policy  or  bond.  Further,  the  required 
proof  must  have  listed  thereon  the  name 
of  the  parent  and  its  subsidiaries.  A 
copy  of  that  proof  of  financial 
responsibility  coverage  must  be 
maintained  at  each  motor  carrier 
subsidiary's  principal  place  of  business. 

Section  387.39    Forms 

Question  1:  May  the  motor  carrier 
meet  the  financial  responsibility 
requirements  by  aggregating  insurance 
in  layers? 

Guidance:  Yes.  A  motor  carrier  may 
aggregate  coverage,  by  purchasing 
insursnce  in  layers  with  each  layer 
consisting  of  a  separate  policy  and 
endorsement.  The  first  layer  of  coverage 
is  referred  to  as  primary  insurance  and 
each  additional  layer  is  referred  to  as 
excess  insurance. 

Exunpla:  ABC  Motor  Carrier  transports 
Gass  A  explosive*  and  is  required  to 
maintain  $5  million  coverage.  ABC  Motor 
Carrier  decides  to  meet  this  requirement  by 
purchasing  a  primary  insurance  policy  of  $1 
million  from  insurance  company  A,  en 
excess  policy  of  SI  million  from  insurance 
company  B,  and  a  $3  million  excess  policy 
from  insurance  company  C  Each  policy 
would  have  a  separate  endorsement  (Forai 
MCS-90).  The  endorsement  provided  by 
insurer  A  would  5tate  "This  insurance  is 
primary  and  the  company  shall  not  be  liable 
foi  omoimtB  in  excess  of  $1,000,000  far  each 
accident"  The  endorsement  provided  by 
insurer  B  would  state  "This  insurance  is 
excess  and  the  company  shall  not  be  liable 
for  amounts  in  excess  of  SI  million  for  each 
accident  in  excess  of  the  undmlying  limit  of 
Si  million  for  each  accident"  The 
endorsement  provided  by  insurer  C  would 
state  "This  insurance  is  excass^and  the 


company  shall  not  be  liable  fcr  ■Domts  In 

excess  of  $3  million  lot  each  acddnt  la 
excess  of  the  undsriying  Itmtt  of  $2  miUion 
for  each  accident " 

Question  2:  May  the  Fonn  MCS-90 
required  by  part  387  for  proof  of 
minimiun  financial  responsibility  be 
modified? 

Guidance:  The  prescribed  text  of  the 
document  may  not  be  changed. 
However,  the  format  (i.e..  number  of 
pages,  layout  of  the  text,  etc)  may  be 
altered. 

Question  3:  Is  the  use  of  a  printed  or 
stamped  signature  on  the  Form  MCS-90 
endorsement  acceptable? 

Guidance:  Yes. 

Fait  39»-Fwi«ral  Motor  Qvriar  Safely 
Kegulationa;  G«Mral 

Sections  Interpreted 

390.3    General  Applicability 
390.5    Definitions 

390.9    State  and  Local  Laws.  Efiect  on 
390.15    Assistance  In  Inveetigatiooa 

and  Special  Studies 
390.21    Marking  of  Comamdal  Motor 

Vehicles 
390.23    Relief  From  Hours-of-Servioa 

Regulations — Disasters 
Section  390.31    Copies  of  ReoHds  or 

Documents 

Section  390.3    General  Applicability 

Question  1.  Does  the  govwnment 
exception  in  S  390.3(0(2)  apply  to  motor 
carriers  doing  business  with  the 
government? 

Guidance:  No.  The  exception  applies 
only  when  the  government  is  the  motor 
carrier. 

Question  2:  Are  intrastate  drivers  of 
an  interstate  motor  carrier  sub)ect  to  the 
FMCSRs? 

Guidance:  No.  except  w^hen  carrying 
hazardous  materials. 

Question  3:  Are  the  FMCSRs 
applicable  to  drivers  and  CMVs  which 
transport  tools,  equipment  and  suppUea 
across  State  Unas  in  a  CMV? 

Guidance:  Yes,  the  FMCSRs  are 
applicable  to  drivws  and  CMVs  in 
interstate  commerce  which  transport 
property.  The  property  in  this  situation 
is  the  tools,  equipment  and  supplies. 

Question  4:  Ara  the  operations  of  a 
church  which  provides  bus  tours  to  the 
general  public  for  compensation  subject 
to  the  FMCSRs  as  a  for-hire  motor 
carrier? 

Guidance:  Yes.  the  church  is  a  fbr-hire 
motor  carrier  of  passengers  subject  to 
the  FMCSRs  (see  58  FR  27328.  May  7, 
1993). 

Question  5:  Are  the  FMCSls 
applicable  to  the  rail  movement  of 
trailera  and  intermodal  container 
chassis  that  previously  or  subsequently 
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moved  by  highway  by  a  motor  carrier  In 
interstate  commerce? 

Guidance:  No.  They  are  only  subject 
when  being  moved  as  a  motor  vehicle 
by  highway  by  a  motor  carrier. 

Question  6:  Are  persoi^nel  involved  in 
road  testing  CMVs  across  a  State  line 
subject  to  the  FMCSRs? 

Guidance:  Yes,  any  driver  (including 
mechanics,  technicians,  driver  trainees 
and  other  personnel)  operating  a  CMV 
in  interstate  commerce  must  be  in 
compliance  with  the  FMCSRs. 

Question  7:  How  does  one  distinguish 
between  intra-  and  interstate  commerce 
for  the  purposes  of  applicability  of  the 
FMCSRs. 

Guidance:  Interstate  commerce  is 
determined  by  the  essential  character  of 
the  movement,  manifested  by  the 
shipper's  fixed  and  persistent  intent  at 
the  time  of  shipment,  and  is  ascertained 
from  all  of  the  facts  and  circumstances  x 
surrounding  the  transportation.  When 
the  intent  of  the  transportation  being 
performed  is  interstate  in  nature,  even 
when  the  route  is  within  the  boundaries 
of  a  single  State,  the  driver  and  CMV  are 
subject  to  the  FMCSRs. 
^^Question  8:  Are  Red  Cross  vehicles/ 
drivers  subject  to  the  FMCSRs? 

Guidance:  Red  Cross  vehicles/drivers 
used  to  provide  emergency  relief  per  the 
provisions  of  $  390.23  are  not  subject  to 
the  FMCSRs  while  providing  the  relief. 
However,  these  vehicles/drivers  would 
be  subject  when  operating  at  other  times 
provided  they  are  used  in  interstate 
commerce  and  the  vehicles  meet  the 
definition  of  a  CMV. 

Question  9:  May  a  motor  carrier 
require  fingerprinting  as  a  pre- 
employment  condition? 

Guidance:  The  FMCSRs  do  not 
require  or  prohibit  fingerprinting  as  a 
condition  of  employment.  Section 
390.3(d)  allows  employers  to  enforce 
more  stringent  requirements. 

Question  10:  Are  the  FMCSRs 
applicable  to  drivers/vehicles  operated 
by  a  State  or  local  educational 
institution  which  is  a  political 
subdivision  of  the  State? 

Guidance:  Section  390.3(f)(2) 
specifically  exempts  transportation 
performed  by  a  State  or  a  political 
subdivision  including  any  agency  of  a 
State  or  locality  from  the  FMCSRs.  The 
drivers,  however,  may  be  subject  to  the 
CDL  requirements  and/or  State  laws  that 
are  similar  to  the  FMCSRs. 

Question  1 1 :  Are  the  FMCSRs 
applicable  to  drivers/vehicles  operated 
by  a  transit  authority  owned  and 
operated  by  a  State  or  a  political 
subdivision  of  the  State? 

Guidance:  Section  390.3(f)(2) 
specifically  exempts  transportation 
performed  by  the  Federal  Government. 


a  State,  or  any  political  subdivision  of 
a  State  from  the  FMCSRs.  However,  this 
exemption  does  not  apply  to  the  CDL 
requirements  in  part  383.  Also,  if 
governmental  entities  engage  in 
interstate  charter  transportation  of 
passengers,  they  must  comply  with 
accident  report  retention  requirements 
of  part  390. 

Question  12:  b  the  interstate 
transportation  of  students,  teachers  and 
parents  to  school  events  such  as  athletic 
contests  and  field  trips  performed  by 
municipalities  subject  to  the  FMCSRs?  If 
a  fee  is  charged  to  defer  the 
municipality's  expenses,  does  this  affect 
the  applicability  of  the  regulations? 

Guidance:  Section  390.3(f)(2) 
specifically  exempts  transportation 
performed  by  the  Federal  Government, 
a  State,  or  any  political  subdivision  of 
a  State  from  the  FMCSRs.  Charging  a  fee 
ToTJefef-goveinmental  costs  does  not 
affect  this  exemption.  However,  this 
exemption  doeS  not  apply  to  the  CDL 
requirements  i^  part  383.  Also,  if 
govemment^i^ntities  engage  in 
interstate  charter  transportation  o 
passengera,  they  must  comply  wil 
accident  ^port  retention  require( 
of  part  39*k_^_^ 

QuesfJo.TJ3rWh«t  is  the  applicaDttity 
of  the  FMCSRs  to  s^ool  bus  operations 
performed  by  Indian  \Tribal 
Governments?  V_/ 

Guidance:  Transportation  performed 
by  the  Federal  Government,  States,  or 
political  subdivisions  of  a  State  is 
generally  excepted  from  the  FMCSRs. 
This  general  exception  includes  Indian 
Tribal  Governments,  which  for  purposes 
of  §  390.3(f)  are  equivalent  to  a  State 
governmental  entity.  When  a  driver  is 
employed  and  a  bus  is  operated  by  the 
governmental  entity,  the  operation 
would  not  be  subject  to  the  FMCSRs, 
with  the  following  exceptions:  The 
requirements  of  part  383  as  they  pertain 
to  commercial  driver  licensing 
standards  are  applicable  to  every  driver 
operating  a  CMV  and  the  accident  report 
retention  requirements  of  part  390  are 
applicable  when  the  governmental 
entity  is  performing  interstate  charter 
transportation  of  passengers. 

Question  14:  A  motor  carrier 
dispatches  an  empty  CMV  from  State  A 
into  adjoining  State  B  in  order  to 
transport  cargo  or  passengers  between 
two  points  in  State  B,  and  then  to  return 
empty  to  State  A.  Does  the 
transportation  of  cargo  or  passengers 
within  State  B  constitute  interstate 
commerce? 

Guidance:  Yes.  The  courts  and  the 
ICC  developed  a  test  that  clarifies  the 
legal  status  of  intrastate  portions  of 
interstate  trips.  The  character  of  the 
intrastate  leg  depends  on  the  shipper's 


fixed  and  persistent  intent  when  the 
transportation  began.  The  fixed  and 
persistent  intent  in  this  case  was  to 
move  property— the  vehicle  itself— 
across  State  lines  and  between  two 
points  in  State  B  where  it  was  used  to 
haul  cargo  or  passengers.  The 
transportation  within  State  B,  therefore, 
constitutes  interstate  commerce.  In 
some  cases  the  motor  carrier  may  be  the 
shipper. 

Question  15:  What  is  the  applicability 
of  the  FMCSRs  to  motor  carriers  owning 
and  operating  school  buses  that  contract 
with  a  municipality  to  provide  pupil 
transportation  services? 

Guidance:  For  the  purposes  of  the 
FMCSRs,  parts  390-399,  "school  bus 
operation"  means  the  use  of  a  school 
bus  to  transport  school  children  and/or 
school  personnel  from  home  to  school 
and  from  school  to  home.  A  "school 
bus"  is  a  passenger  motor  vehicle 
designed  to  carry  more  than  10 
passengers  in  addition  to  the  driver,  and 
used  primarily  for  school  bus  operations 
(see  §  390.5).  School  bus  operations  and 
transportation  performed  by  government 
entities  are  specifically  exempted  from 
'"^^e  FMCSRs  under  §  390.3(f).  However, 
_  yone  operating  school  buses  under 
contract  with  a  school  is  a  for-hire 
motor  carrier.  When  a  non-government, 
for-hire  motor  carrier  transports 
children  to  school-related  hinctions 
other  than  "school  bus  operation"  such 
as  sporting  events,  class  trips,  etc.,  and 
operates  across  State  lines,  its  operation 
must  be  conducted  in  accordance  with 
the  FMCSRs.  This  applies  to  motor 
carriers  that  operate  CMVs  as  defined 
under  part  390  which  includes  vehicles 
which  have  a  GVWR  of  10.001  pounds 
or  more  or  are  designed  to  carry  more 
than  15  passengers,  including  Ihe 
driver. 

In  certain  instances,  carriers 
providing  school  bus  transportation  are 
not  subject  to  the  Bus  Regulatory 
Reform  Act  of  1982  and  Qie  minimum 
financial  responsibility  requirements 
(part  387)  issued  under  this  Act. 
Transportation  of  school  children  and 
teachers  that  is  organized,  sponsored, 
and  paid  for  by  the  school  district  is  not 
subject  to  part  387.  Therefore,  school 
bus  contractors  must  comply  with  the 
FMCSRs  for  interstate  trips  such  as 
sporting  events  and  class  trips  but  are 
not  required  by  Federal  regulations  to 
carry  a  specific  level  of  insurance 
coverage. 

For  mose  operations  provided  by 
school  bus  contractors  that  are  subject  to 
the  FMCSRs.  the  motor  carriers  must 
keep  driver  and  vehicle  records  as 
required  by  the  regulations.  This  would 
include  driver  qualifications  records 
(part  391).  driver  records-of-duty-status 
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(part  395),  accident  report  retention 
(part  390),  and  inspection,  repair,  and 
maintenance  recortis  (part  396)  for  the 
drivers  and  vehicles  that  are  used  on  the 
trips  that  are  subject  to  the  FMCSRs. 
These  records  are  not  required  under 
the  FMCSRs  for  the  other  vehicles  in  the 
motor  carrier's  fleet  that  are  not  subject 
to  the  relations. 

Question  16:  May  drivers  be  coerced 
into  employing  loading  or  unloading 
assistance  (lumpers)? 

Guidance:  No.  The  Motor  Carrier  Act 
of  1980  made  it  illegal  to  coerce 
someone  into  unwanted  loading  or 
unloading  and  require  payment  for  it. 
The  ICC  is  responsible  for  the 
enforcement  of  regulations  forbidding 
coercion  in  the  use  of  lumpers. 

Question  17:  a.  Are  vehicles  which,  in 
the  course  of  interstate  transportation 
over  the  highway,  are  off  the  highway; 
loading,  imloading  or  waiting,  subject  to 
the  FMCSRs  during  these  times? 

b.  Are  vehicles  and  drivers  used 
wholly  within  terminals  and  on 
premises  or  plant  sites  subject  to  the 
FMCSRs? 

Guidance:  a.  Yes. 

b.No. 

Question  18:  What  protection  is 
afforded  a  driver  for  refusing  to  violate 
the  FMCSRs? 

Guidance:  Section  405  of  the  STAA 
(49  U.S.C.  App.  Section  2305)  states,  in 
part,  that  no  person  shall  discharge, 
discipline,  or  in  any  maimer 
discriminate  against  an  employee  with 
respect  to  the  employee's  compensation, 
terms,  conditions,  or  privileges  of 
employment  for  refusing  to  operate  a 
vehicle  when  such  o]>eration  constitutes 
a  violation  of  any  Federal  rule, 
regulation,  standard,  or  order  applicable 
to  CMV  safety.  In  such  a  case,  a  driver 
may  submit  a  signed  complaint  to  the 
Occupational  SaJfiety  and  Health 
Administration. 

Section  390.5    Definitions 

Question  I.  Do  the  definitions  of 
"fiarm,"  "farmer"  and  "agricultural 
crops"  apply  to  greenhouse  operations? 

Guidance:  Yes. 

Question  2:  Is  a  vehicle  used  to 
transport  or  tow  anhydrous  ammonia 
nurse  tanks  considered  a  CMV  and 
subject  to  FMCSRs? 

Guidance:  Yes,  provided  the  vehicle's 
GVWR  or  GCWR  meets  or  exceeds  that 
of  a  CMV  as  defined  in  $  390.5  and/or 
the  vehicle  transports  hazardous 
materials  in  a  quantity  that  requires 
placarding. 

Question  3:  Do  modifications  to  a 
vehicle  that  reduce  the  GVWR  below 
that  specified  as  a  CMV  render  the 
vehicle  and  its  drivers  exempt  from  the 
FMCSRa,  provided  the  vehide  does  not 


transport  hazardoiis  materials  or 
passengers? 

Guidance:  No.  The  applicability  of  the 
FMCSRs  is  based  on  the  GVWR 
specified  by  the  manufact\irer. 

Question  4:  A  driver  used  by  a  motor 
carrier  operates  a  CMV  to  and  from  his/ 
her  residence  out  of  State.  Is  this 
considered  interstate  commerce? 

Guidance:  If  the  driver  is  operating  a 
CMV  at  the  direction  of  the  motor 
carrier  it  is  considered  interstate 
commerce  and  is  subject  to  the  FMCSRs. 
If  the  motor  carrier  is  allowing  the 
driver  to  use  the  vehicle  for  private 
personal  transportation,  such 
transportation  is  not  subject  to  the 
FMCSRs. 

Question  5:  Is  transporting  an  empty 
CMV  across  Slate  lines  for  purposes  of 
repair  and  maintenance  considered 
interstate  commerce? 

Guidance:  Yes.  The  FMCSRs  are 
applicable  to  drivers  and  CMVs  in 
interstate  commerce  which  transport 
property.  The  property  in  this  situation 
is  the  empty  CMV. 

Question  6.  Is  "off-road"  motorized 
construction  equipment,  i.e., 
"motorscrapers,  beckhoes. 
motorgraders,  compactors,  excavators, 
tractors,  trenchers  and  bulldozers," 
subject  to  the  FMCSRs? 

Guidance:  Such  equipment  is 
routinely  found  at  construction  sites 
and  is  operated  by  personnel  requiring 
specialized  skills.  Occasionally,  such 
eqmpment  is  moved  to  or  from 
construction  sites  by  "driving"  the 
"vehicles"  short  distances  on  public 
highways.  Their  appearance  on  the 
highway  is  only  incidental  to  their 
primary  function,  they  are  not  designed 
to  operate  in  traffic,  and  their 
mechanical  manipulation  often  requires 
a  difiiarent  set  of  knowledge  and  skills. 
The  types  of  construction  equipment 
discussed  above  do  not  come  within  the 
definition  of  a  "CMV"  and  hence  the 
operators  and  equipment  are  not  subject 
to  the  FMCSRs. 

Question  7:  Are  mobile  cranes 
operating  in  interstate  commerce  subject 
to  the  FMCSRs? 

Guidance:  Yes,  the  definition  of  CMV 
encompasses  mobile  cranes. 

Question  8:  Does  the  FHWA  define 
fbr-hiie  transportation  of  passengers 
identically  as  the  ICC? 

Guidance:  To  the  extent  our  authority 
stems  from  49  USC  §  3102  or  other 
sections  of  Title  49  which  are  rooted  in 
the  Interstate  Commerce  Act.  we  are 
bound  by  judicial  precedent  and 
legislative  history  in  interpreting  that 
Act,  much  of  which  relates  to  the 
operaticms  of  the  ICC  However,  since 
the  MCSA  of  1984  reestablished  our 
jurisdictional  authority  and  resulted  in 


a  repromulgation  of  the  FMCSRs,  the 
FHWA  has  been  establishing  its  own 
precedents  based  on  "safety"  rather 
than  "economics"  as  the  overriding 
consideration.  This  has  resulted  in  some 
deviation  in  the  definiticm  of  terms  by 
the  two  agencies,  e.g.,  commercial 
zones,  for-hire  transportation,  etc. 

The  term  "fbr-hire  motor  carrier"  as 
defined  in  part  390  means  a  person 
engaged  in  the  transportation  of  goods 
or  passengers  for  compensation.  The 
FHWA  has  determined  that  any 
business  entity  that  assesses  a  he, 
monetary  or  otherwise,  directly  or 
indirectly  for  the  transportation  of 
passengers  is  operating  as  a  fbr-hlre 
carrier.  Thus,  when  operating  in 
interstate  commerce,  the  transportation 
of  pasaengers  in  motor  vehicles 
designed  to  convey  more  than  15 
passengers,  including  the  driver, 
associated  with  the  following  operations 
would  typically  be  subject  to  all  parts  of 
the  FMCSRs,  including  part  387,  since 
some  fee  is  charged,  usually  indirectly 
in  a  total  package  charge  or  other 
assessment,  for  transportation 
performed:  Whitewater  river  rafters, 
notel/motel  shuttle  transporters,  rental 
car  shuttle  services,  etc  (see  58  FR 
27328,  May  7, 1993). 

Question  9:  A  company  has  a  truck 
with  a  GVWR  under  10.001  pounds 
towing  a  trailer  with  a  GVWR  under 
10,001  pounds.  However,  the  GVWR  of 
the  trudc  added  to  the  GVWR  of  the 
trailer  is  greater  than  10,001  pounds. 
Would  the  company  operating  this 
vehicle  in  interstate  commerce  have  to 
comply  with  the  FMCSRs? 

Guidance:  Section  390.5  of  the 
FMCSRs  includes  in  the  definition  of 
CMV  a  vehicle  with  a  GVWR  or  GCWR 
of  10,001  or  more  pounds.  The  section 
further  defines  GCWR  as  the  value 
specified  by  the  manufacturer  as  the 
loaded  weight  of  a  combination 
(articulated)  vehicle.  In  the  absence  of  a 
value  specified  by  the  manufacturer,  the 
GCWR  will  be  determined  by  adding  the 
GVWR  of  the  power  unit  and  the  total 
weight  of  the  towed  unit  and  any  weight 
thereon.  Therefore,  if  the  GVWR  of  the 
trudc  added  to  the  GVWR  of  the  trailer 
exceeds  10,001  pounds,  the  driver  and 
vehicle  are  subject  to  the  FMCSRs. 

Question  10:  A  CMV  becomes  stuck  in 
a  median  or  on  a  shoulder,  and  has  had 
no  contact  with  another  vehicle,  a 
pedestrian,  or  a  fixed  object  prior  to 
bectHning  studc.  If  a  tow  trudc  is  used 
to  pull  the  CMV  bade  onto  the  travelled 
porticm  of  the  road,  would  this  be 
considered  an  aoddmit? 

Guidance:  No. 

Question  11  :To  what  extent  would 
the  windshield  and/or  mirrors  of  a 
vehicle  have  to  be  damaged  in  order  for 
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it  to  be  coiuidared  "disabling  damage" 
as  used  in  the  definition  of  an  accident 
in  $  390.5? 

Guidance:  Tbe  dedsioo  as  to  wbether 
damage  to  a  windshield  and/or  minora 
is  disabling  is  left  to  the  discretion  of 
the  investigating  officer. 

Section  390.9    State  and  Local  Lawt, 
Effect  On 

(^estion  1:  If  an  interatate  driver  gets 
stopped  by  a  State  enforcement  officer 
for  an  inspection,  would  tb«>  inspecting 
officer  be  enforcing  the  Federal 
regulations  or  State  regulations? 

Guidance:  A  State  enforcement  officer 
can  only  enftmx  State  laws.  Ho«vever, 
under  the  Motor  Carrier  Safety 
Assistance  Program,  quite  often  State 
laws  are  the  same  as  or  similar  to  the 
FMCSRs. 

Section  390. 1 5    Assistance  in 
Investig/ationa  and  Special  Studies 

Question  1 :  May  a  motor  cairier  create 
an  accident  register  of  its  own,  or  is 
there  a  qiecified  form  that  must  be 
used? 

Guidance:  There  is  no  specified  fbnn. 
A  motor  oairiar  may  creete  or  use  any 
accident  register  as  long  as  it  includes 
the  elements  reauired  by  $  390.15. 

Question  2:  Would  the  accident  report 
retention  requirement  in  $  390.15(b)(2) 
include  an  "Adjuster's  Report"  that  is 
nonnally  considered  to  be  an  internal 
document  of  an  insurance  company? 

Guidance:  No.  The  Intent  of 
$  390.15(bM2)  is  for  motor  cairien  to 
maintain  copies  of  all  documents  that 
the  motor  carrier  is  required  by  the 
insurance  company  to  complete  and/or 
maintain.  Section  390.15(bK2)  does  not 
require  motor  carrien  to  malntatg 
documents,  such  as  "Adhister's 
Reports."  that  are  typically  internal 
documents  of  the  insurance  company. 

Section  390.21    Marking  of  Commercial 
Motor  Vehides 

Question  1 :  What  maridngs  must  be 
displayed  on  a  CMV  when  used  by  two 
or  more  motor  carriers? 

Guidance:  The  maridngs  of  the  motor 
canier  responsible  for  the  operatim  of 
the  CMV  must  be  displayed  at  the  time 
of  transportation.  If  2  (v  more  names  are 
on  the  vehicle,  the  name  of  the 
operatinfi  motor  carrier  must  be 
preceded  by  the  words  "operated  by." 

Section  390  J3    B^ief  From  Houtk^- 
Service  Regfilation»— Disasters 

Question  1.  Does  $  390.23  oeete  an 
exemption  from  the  FMCSRs  each  and 
every  time  the  delivery  of  eleOildty  is 
interrupted,  no  matter  how  isolated  or 
minor  tne  oocuirence? 

Guidance:  The  rule  creates  an 
exemptioo  from  the  FMCSRs  whan  ' 


interruptions  of  electricity  are  severe 
enough  to  trigger  a  declaration  of  an 
emergency  by  a  public  offidal 
authorized  to  do  so. 

An  intenuption  of  electricity  that 
does  not  produce  a  declaration  by  a 
public  official  is  not  an  emergency  for 
purposes  of  the  regulstion  and  does  not 
exempt  a  motor  carrier  or  driver  from 
the  FMCSRs.  A  call  reporting  a  downed 
power  line,  whether  directed  to  the 
State  police  or  a  public  utility  company, 
does  not  creete  s  declared  emergency. 

The  authority  to  declare  emergencies 
has  been  delegated  to  di^rsnt  nlUdals 
in  the  various  States.  The  FHWA  has 
not  attempted  to  list  these  officials.  In 
order  to  utilize  the  exemption  provided 
by  S  390.23.  driven  and  motor  carriers 
must  therefore  ascertain  that  a 
declaration  of  an  emergency  was  made 
by  a  State  as  local  official  authorized  to 
do  so. 

Question  2:  Section  390.23(a) 
provides  that  parts  390  through  399  do 
not  apply  to  any  motor  carrier  or  driver 
operating  a  CMV  to  provide  direct 
assistance  in  an  emergency.  Is  a  motor 
carrier  or  driver  required  to  keep  a 
record  of  the  driver's  on-duty  or  driving 
time  while  providing  relief? 

Guidance:  No. 

Question  3:  After  providing 
emergency  relief  under  §  390.23.  what 
on-duty  houn  must  a  driver  use  to 
determine  how  much  off-duty  time  he/ 
she  must  hsve  befrne  returning  to  the 
service  of  the  employing  motor  carrier? 

Guidance:  The  driver  must  total  the 
number  of  houra  worked  while  the 
driver  actually  provided  direct 
assistanoe  to  the  emergency  relief  effort. 

Section  390M    Copies  of  Records  or 
Documents 

Question  I .-  May  records  required  by 
the  FMCSRs  be  maintained  in  an 
automated  format? 

Guidance:  Yes.  provided  the  motor 
carrier  can  produce  the  information 
required  by  the  regulations.  Documents 
requiring  a  signature  must  be  capable  of 
replication  (i.e..  photocopy.  fiKsimile. 
etc)  in  such  form  that  will  provide  an 
opportunity  for  signature  verification 
upon  demand. 

Question  2:  How  long  does  a  motor 
carrier  have  to  produce  records  if  a 
motor  carrier  maintafay  iJi  records  in  an 
automated  format? 

Guidance:  A  motor  carrier  must 
produce  all  records  maintained  in  an 
automated  format  within  2  vrcridng 
days  after  the  request  Documents 
requiring  a  signirture  must  be  capable  of 
replication  (e.g..  photocopy,  bcsimile. 
etc.)  in  such  farm  that  will  provide  an 
opportunity  for  signature  veriflcatian 
upon  demand. 


Part  3tl— Qnalificatian  of  Drivers 

Sections  Interpreted 

391.2    General  Exemptions 
391.11    Qualifications  of  Driven 
391.15    Disqualification  of  Driven 
391.21    Application  for  Employmmt 
391.23    Investigstioa  and  Inquiries 
391.25    Annual  Review  of  Driving 

Record 
391.27    Record  of  Violations 
391.31    Road  Test 
391 .41    Physical  Qualificatimis  for 

Driven 
391.43    Medical  Examination; 

Certificate  of  Physical  Examination 
391 .45    Persons  Who  Must  Be 

Medically  Examined  and  Certified 
391 .47    Resolution  of  Conflicts  of 

Medical  Evaluation 
391.51    Driver  Qudification  Files 
391.63    Intermittent,  Casual,  or 

Occasional  Driven 
391.65    Driven  Furnished  By  Other 

Motor  Csrriera 

Section  391 J    General  Exemptions 

Question  1:  Must  exempt  intracity 
zone  (see  $  390.5)  driven  comply  with 
the  medical  requirements  of  th<# 
subpart? 

(Midance:  No,  provided: 

a.  the  driver  was  otherwise  qualified 
and  operating  in  a  municipality  or 
exempt  intracity  zone  thenof 
throughout  the  1  yeer  period  ending 
November  18, 1988,  and; 

b.  the  driver's  medical  condition  hat 
not  substantially  worsened  since  Augnsl 
23, 1988. 

Question  2:  What  driver  qualificatiOB 
requirements  must  a  farm  vehicle  driver 
(as  defined  in  $  390.5)  OMnply  with  in 
part  391? 

Guidance:  Driven  meeting  the 
definition  of  "farm  vehicle£lver"  who 
operate  straight  trucks  of  any  GVWR 
and  articulated  vehicles  rsted  et  10,000 
GVWR  and  less  are  exempted  from  all 
driver  Qualification  requirements  of  part 
391.  All  drivera  of  articulated  motor 
vehicles  at  10.001  GVWR  or  greeter  are 
raquired  to  possess  a  current  medical 
certificate  as  required  in  §§  391.41  and 
391.45  and  a  current  drug  test  as 
required  in  part  391  subpart  H  (see 
§391.67). 

Section  391.1 1    Qualifications  of 
Driven 

Question  1:  Is  there  a  mii»<fnnrn  age 
limit  for  driving  in  interstate  commeroeT 

Guidance:  The  FMCSRs  do  not 
specify  any  tn«»imiifi|  agg  Hmit  for 
arivm 


Qiestion  2:  Does  the  age  requirement 
(in  §  391.11(bMl))  apply  to  CMV  drivera 
involved  entirely  in  tntrastate 
oommsrcaT 
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Guidance:  No.  Neither  the  Q)L 
requirements  in  part  383  nor  the 
FMCSRs  in  parts  390-399  require 
drivers  engaged  purely  in  intrastate 
commerce  to  be  21  years  old.  The  States 
may  set  age  thresholds  for  intrastate 
drivers. 

Question  3:  What  role  does  the  Age 
Discrimination  in  Employment  Act  play 
in  minimum  and  maximum  age  of  an 
interstate  driver? 

Guidance:  None.  The  Age 
Discrimination  in  Employment  Act.  29 
U.S.C.  621-634,  recognizes  an  exception 
when  age  is  a  bona  fide  occupational 
qualification.  29  U.S.C.  623(f)(1). 

Question  4:  May  a  motor  carrier  be 
exempt  from  driver  qualification 
requirements  by  hiring  a  driver  leasing 
company  or  temporary  help  service? 

Guidance:  No.  The  FMCSRs  apply  to, 
and  impose  responsibilities  on,  motor 
carriers  and  their  drivers.  The  FHWA 
does  not  regulate  driver  leasing 
companies  or  temporary  help  service 
companies. 

Question  5:  May  a  motor  carrier 
lawfully  permit  a  person  not  yet 
qualified  as  a  driver  in  accordance  with 
§  391.11  to  operate  a  vehicle  in 
interstate  commerce  for  the  purpose  of 
attending  a  training  and  indoctrination 
course  in  the  operation  of  that  specific 
vehicle? 

Guidance:  No.  If  the  trip  is  in 
interstate  commerce,  the  driver  must  be 
fully  qualified  to  operate  a  CMV. 

Question  6:  Is  there  a  requirement  that 
a  driver  must  personally  load,  block, 
brace,  and  tie  down  the  cargo  on  the 
property  carrying  CMV  he/she  drives? 

Guidance:  No.  There  is  no 
requirement  that  the  driver  must 
personally  secure  the  cargo,  nor  is  there 
one  prohibiting  him/her  from  doing  so. 
The  driver  is  required  to  be  familiar 
with  methods  and  procedures  for 
securing  cargo  in  or  on  the  vehicle  he/ 
she  drives. 

Question  7:  Does  the  Military 
Selective  Service  Act  of  1967  require  a 
motor  carrier  to  place  a  returning 
veteran  in  his/her  previous  position 
(driving  interstate)  even  though  he/she 
fails  to  meet  minimum  physical 
standards? 

Guidance:  No.  The  Act  does  not 
require  a  motor  carrier  to  place  a 
returning  veteran  who  does  not  meet  the 
minimum  physical  standards  into  his/ 
her  previous  driving  position.  The 
returning  veteran  must  meet  the 
physical  requirements  and  obtain  a 
medical  examiners  certificate  before 
driving  in  interstate  operations. 


Section  391.15    Disqualification  of 
Drivers 

Question  1:  May  a  driver  convicted  of 
a  disqualifying  offense  be  "disqualified" 
by  a  motor  carrier? 

Guidance:  No.  Motor  carriers  have  no 
authority  to  disqualify  drivers. 
However,  a  conviction  for  a 
disqualifying  offense  automatically 
disqualifies  a  driver  from  driving  for  the 
period  specified  in  the  regulations. 
Thus,  so  long  as  a  motor  carrier  knows, 
or  should  have  known,  of  a  driver's 
conviction  for  a  disquahfying  offense,  it 
is  prohibited  from  using  the  driver 
during  the  disqualification  period. 

Question  2:  Is  a  decision  of  probation 
before  judgment  sufficient  for 
disqualification? 

Guidance:  Yes.  provided  the  State 
process  includes  a  finding  of  guilt. 

Question  3:  Is  a  driver  holding  a  valid 
driver's  license  from  his  or  her  home 
State  but  whose  privilege  to  drive  in 
another  State  has  been  suspended  or 
revoked,  disqualified  from  driving  by 
§  391.15(b)? 

Guidance:  Yes,  the  driver  would  be 
disqualified  from  interstate  operations 
until  his  privileges  are  restored  by  the 
authority  that  suspended  or  revoked 
them,  provided  the  suspension  resulted 
from  a  driving  violation.  It  is  immaterial 
that  he  holds  a  valid  license  from 
another  State.  All  licensing  actions 
should  be  accomplished  through  the 
CDLIS  or  the  controlUng  interstate 
compact. 

Question  4:  What  are  the  differences 
between  the  disquaUfication  provisions 
listed  in  §§  383.51  and  383.5  and  those 
listed  in  §391.15? 

Guidance:  Part  383  disqualifications 
are  applicable  generally  to  drivers  who 
drive  CMVs  above  26,000  pounds 
GVWR.  regardless  of  where  the  CMV  is 
driven  in  the  U.S.  Part  391 
disqualifications  are  applicable 
generally  to  drivers  who  drive  CMVs 
above  10,000  pounds  GVWR,  only  when 
the  vehicle  is  used  in  interstate 
commerce  in  a  State,  including  the 
District  of  Columbia. 

Question  5:  Do  the  disqualification 
provisions  of  §  391.15  apply  to  offenses 
committed  by  a  driver  who  is  using  a 
company  vehicle,  for  personal  reasons, 
while  off-duty? 

Guidance:  No.  The  disquaUfication 
provisions  of  §  391.15  do  not  apply  to  a 
driver  using  a  company  vehicle,  for 
personal  reasons,  while  off-duty.  For 
example,  an  owner-operator  using  his 
own  vehicle  in  an  off-duty  statxis,  or  a 
driver  using  a  company  truck,  or  tractor 
for  transportation  to  a  motel,  restaurant 
or  home,  would  be  outside  the  scope  of 
this  section  if  he  returns  to  the  same 


terminal  from  which  he  went  off-duty 
(see  S  383.51  for  additional 
information). 

Question  6;  If  a  driver  has  his/her 
privileges  to  drive  a  pleasure  vehicle 
revoked  or  suspended  by  State 
authorities,  but  his/her  privileges  to 
operate  a  CMV  are  left  in  tact,  would  the 
driver  be  disqualified  under  the  terms 
set  forth  in  §391.15? 

Guidance:  No.  The  driver  would  not 
be  disqualified  from  operating  a  CMV. 

Question  7:  If  a  driver  is  convicted  of 
one  of  the  specified  offenses  in 
§  391, 15(c).  but  is  allowed  to  retain  his 
driver's  Ucense.  is  be/she  still 
disqualified? 

Guidance:  Yes.  A  driver  who  is 
convicted  of  one  of  the  specified 
offenses  in  §  391.1S(c),  or  has  forfeited 
bond  in  collateral  on  account  of  one  of 
these  offenses,  and  who  is  allowed  to 
retain  his/her  driver's  Ucense.  is  still 
disquahfied.  The  loss  of  a  driver's 
license  and  convictions  of  certain 
offenses  in  §  391.15(c)  are  entirely 
separate  grounds  for  disqualification. 

Question  8:  If  a  driver  has  his/her 
license  suspended  for  driving  while 
under  the  influence  of  alcohol,  and  two 
months  later,  as  a  result  of  this  same 
incident,  the  driver  is  convicted  of  a 
DWI.  must  the  periods  of 
disquaUfication  be  combined  since 
these  are  both  disquahfying  offenses? 

Guj'dance;  No.  Ehsqualification  during 
the  suspension  of  an  operating  Ucense 
continues  until  the  Ucense  is  restored  by 
the  jurisdiction  that  suspended  it. 
Disqualification  for  conviction  of  DWI  is 
for  a  fixed  term.  The  fact  that  the  driver 
was  already  disquaUfied  for  driving 
under  the  influence  of  alcohol  because 
of  the  suspension  action  may  mean  that 
the  total  time  under  disquaUfication  for 
the  DWI  conviction  may  exceed  the 
stated  term. 

Question  9;  If  a  driver  commits  a 
felony  while  operating  a  CMV  not  in  the 
employ  of  a  motor  carrier,  is  it  a 
disqualifying  offense? 

Guidance:  No.  There  are  2  conditions 
required  to  be  present  for  a  felony 
conviction  to  be  a  disquahfying  offense: 
(1)  the  offense  was  committed  during 
on-duty  time;  and,  (2)  the  driver  was 
employed  by  a  motor  carrier  or  was 
engaged  in  activities  that  were  in 
furtherance  of  a  commercial  enterprise. 


Section  391.21 
Employment 


Application  for 


Question  2 :  If  a  driver  submits  an 
application  for  employment  and  has 
someone  else  type,  write  or  print  the 
answers  to  the  questions  for  him  and  he 
signs  the  appUcation,  does  this 
constitute  a  vaUd  application? 
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Guidemce:  Yes.  The  applicant,  by 
signing  the  application,  certifies  that  all 
entries  on  it  and  Information  therein  are 
true  and  complete  to  the  best  of  the 
applicant's  knowledge. 

Question  2:  Is  there  a  prescribed  or 
specified  form  that  must  be  used  when 
a  driver  applies  for  employment,  or  can 
a  carrier  derelop  it's  own  application? 

Guidance:  There  is  no  specified  form 
to  be  used  in  an  application  for 
emplo3mient.  Carriers  may  develop  their 
own  forms,  which  may  be  tailored  to 
their  specific  needs,  llie  application 
form  must,  at  the  minimum,  contain  the 
information  speciRed  in  §  391.21(b). 


Investigation  and 


Section  391 J3 
Inquiries 

Question  1:  When  a  motor  carrier 
receives  a  request  for  driver  information 
&om  another  motor  carrier  about  a 
former  or  current  driver,  is  it  required 
to  supply  the  requested  information? 

Guidance:  No. 

Section  391 .25    Annual  Review  of 
Driving  Record 

Question  1:  To  what  extent  must  a 
motor  carrier  review  a  driver's  overall 
driving  record  to  comply  with  the 
requirements  of  §  391.25? 

Gu/rfance.- The  motor  carrier  must 
consider  as  much  information  about  the 
driver's  experience  as  is  reasonably 
available.  This  would  include  all  known 
violations,  whether  or  not  they  are  part 
of  an  official  record  maintained  by  a 
State,  as  well  as  any  other  information 
that  would  indicate  the  driver  has 
exercised  a  lack  of  due  regard  for  the 
safety  of  the  public.  Violations  of  traffic 
and  criminal  laws,  as  well  as  the 
driver's  involvement  in  motor  vehicle 
accidents,  are  such  indications  and 
must  be  considered.  A  violation  of  size 
and  weight  laws  should  also  be 
considered. 

Quesfjon  2:  Is  a  driver  service  or 
leasing  company  that  is  not  a  motor 
carrier  permitted  to  perform  annual 
reviewrs  of  driving  records  (§  391.25)  on 
the  drivers  it  furnishes  to  motor 
carriers? 

Guidance:  The  driver  service  or 
leasing  company  may  perform  annual 
reviews  if  designated  by  a  motor  carrier 
to  do  so. 

Section  391.27    Record  of  Violations 

Question  1:  Are  notiHcations  to  a 
motor  carrier  by  a  driver  convicted  of  a 
driver  violation  as  required  by  §  383.31 
to  be  maintained  in  the  driver's 
qualification  file  as  part  of  the 
supporting  documentation  or 
certifications  noted  in  the  requirements 
listed  in  S  391.27(d)? 


Guidance:  Section  391.27(d)  does  not 
require  documentation  in  the 

Sualification  file.  However,  §  391.S1 
oas  require  that  such  notifications  be 
maintained  in  the  qualification  file. 

Question  2:  Must  violations  of  size 
and  weight  laws  be  reported  on  the 
annual  record  of  violations  the  driver 
furnishes  to  the  carrier  every  12 
months? 

Guidance:  Yes.  Violations  of  size  and 
weight  lavrs  are  considered  motor 
vehicle  traffic  laws  and  must  be 
reported  to  the  carrier. 

Section  391.31    Road  Test 

Question  1:  Are  employers  still 
required  to  administer  road  tests  since 
all  States  have  implemented  CDL  skills 
testing? 

Guidance:  Section  391.33(a)(1)  allows 
an  employer  to  accept,  in  lieu  of  the 
road  test,  a  CDL  However,  if  the 
employer  intends  to  assign  to  the  driver 
a  vehicle  necessitating  the  doubles/ 
triples  or  tank  vehicle  endorsement,  the 
employer  still  needs  to  administer  the 
road  test  under  $  391.31  in  that  type  of 
vehicle. 

Question  2:  How  does  a  student 
enrolled  in  a  driver  training  school 
comply  with  the  requirement  to  pass  a 
road  test? 

Guidance:  The  road  test  is 
administered  only  after  the  student  has 
demonstrated  a  sufficient  degree  of 
proficiency  on  a  range  or  off-road 
course.  A  student  who  passes  the  road 
test  and  is  qualified  to  operate  in 
interstate  commerce  could  cross  a  State 
line  in  the  process  of  receiving  training. 

Question  3:  May  a  carrier  use  a 
blanket  certification  of  road  test  for 
specific  vehicles  (driver's  names,  etc.. 
left  out)? 

Guidance:  No. 

Question  4:  May  a  motor  carrier 
designate  another  person  or 
organization  to  administer  the  road  test? 

Guidance:  Yes.  A  motor  carrier  may 
designate  another  person  or 
organization  to  administer  the  road  test 
as  long  as  the  person  who  administers 
the  road  test  is  competent  to  evaluate 
and  determine  the  results  of  the  tests. 

Section  391 .41     Physical  Qualifications 
for  Drivers 

Question  1:  Who  is  responsible  to 
insure  medical  certification 
requirements  are  met? 

Guidance:  Medical  certification 
determinations  are  the  responsibility  of 
the  medical  examiner.  The  motor  carrier 
has  the  responsibility  to  ensure  that  the 
medical  examiner  is  informed  of  the 
minimum  medical  requirements  and  the 
characteristics  of  the  work  to  be 
performed.  The  motor  carrier  is  also 


responsible  for  ensuring  only  medically 
qualified  drivers  are  operating  CMVs  in 
interstate  commerce. 

Question  2:  Do  the  physical 
qualification  requirements  of  the 
FMCSRs  infringe  upon  a  person's 
religious  beliefs  if  such  beliefs  prohibit 
being  examined  by  a  licensed  doctor  of 
medicine  or  osteopathy? 

Guidance:  No.  'To  determine  whether 
a  governmental  regulation  infringes  on  a 
person's  right  to  freely  practice  his 
religion,  the  interest  served  by  the 
regulation  must  be  balanced  against  the 
degree  to  which  a  person's  rights  are 
adversely  affected.  Biklen  v.  Board  of 
Education.  333  F.  Supp.  902  (N.D.N.Y. 
1971)  afTd  406  U.S.  951  (1972). 

If  there  is  an  important  objective 
being  promoted  by  the  requirement  and 
the  restriction  on  religious  freedom  is 
reasonably  adapted  to  achieving  that 
objective,  the  requirement  should  be 
upheld.  Burgin  v.  Henderson.  536  F.2d 
501  (2d.  Cat.  1976). 

Based  on  the  tests  developed  by  the 
courts  and  the  important  objective 
served,  the  regulation  meets 
Constitutional  standards.  It  does  not 
deny  a  driver  his  First  Amendment 
rights. 

Question  3:  What  medical/physical 
conditions  prohibit  a  driver  from  being 
qualified  to  operate  a  CMV  in  interstate 
commerce? 

Guidance:  Drivers  are  prohibited  from 
being  qualified  if  they  do  not  meet  the 
standards  for  vision,  hearing,  diabetes, 
epilepsy,  or  loss  of  a  limb.  The 
exception  to  these  prohibitions  is  if  the 
individual  has  received  a  waiver  from 
theFHWA. 

Question  4.  What  other  medical/ 
physical  conditions  prohibit  a  driver 
from  being  qualified  to  operate  a  CMV 
in  interstate  commerce? 

Guidance:  All  other  medical 
conditions  listed  in  §  391.41  render  a 
driver  unqualified  unless  a  medical 
examiner  makes  a  determination  that 
the  driver  is  capable  of  safely  operating 
a  CMV. 

Question  5.  Is  a  driver  who  is  taking 
prescription  methadone  qualified  to 
dr^ve  a  CMV  in  interstate  commerce? 

Guidance:  Methadone  is  a  habit- 
forming  narcotic  which  can  produce 
drug  dependence  and  is  not  an 
allowable  drug  for  operators  of  CMVs. 

Section  391 .43    Medical  Examination; 
Certificate  of  Physical  Examination 

Question  1 :  May  a  motor  carrier 
accept  medical  examination  results 
conducted  under  other  Federal  or  State 
agencies  or  foreign  jurisdiction 
requirements? 

Guidance:  Yes,  as  long  as  the  driver 
is  medically  certified  in  accordance 
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with  the  procedures  in  part  391  subpart 
E. 

Question  2:  May  a  urine  sample 
collected  for  purposes  of  performing  a 
subpart  H  test  be  used  to  test  for 
diabetes  as  part  of  a  driver's  FHWA- 
required  physical  examination? 

Guidance:  In  general,  no.  However, 
the  Department  has  recognized  an 
exception  to  this  general  policy 
whereby,  after  60  milliliters  of  urine 
have  been  set  aside  for  subpart  H 
testing,  any  remaining  portion  of  the 
sample  may  be  used  for  other  non-drug 
testing,  but  only  if  such  other  non-drug 
testing  is  required  by  the  FHWA  (under 
part  391,  subpart  E)  such  as  testing  for 
glucose  and  protein  levels. 

Question  3:  Is  a  chest  X-ray  required 
under  the  minimum  medical 
requirements  of  the  FMCSRs? 

Guidance:  No,  but  a  medical  examiner 
may  take  an  x-ray  if  appropriate. 

Question  4:  Does  §  391.43  of  the 
FMCSRs  require  that  physical 
examinations  of  applicants  for 
employment  be  conducted  by  medical 
examiners  employed  by  or  designated 
by  the  carrier? 

Guidance:  No. 

Question  5:  Does  a  medical  certificate 
displa)ring  a  facsimile  of  a  medical 
examiner's  signatiire  meet  the 
"signatiire  of  examining  health  care 
professional"  requirement? 

Guidance:  Yes. 

Section  391 .45    Persons  Who  Must  be 
Medically  Examined  and  Certified 

Question  1:  Is  it  intended  that  the 
words  "person"  and  "driver"  be  used 
interchangeably  In  §  391.45? 

Guidance:  Yes. 

Question  2:  Do  the  FMCSRs  require 
applicants,  possessing  a  current  medical 
certificate,  to  undergo  a  new  physical 
examination  as  a  condition  of 
emplo>'ment? 

Guidance:  No.  However,  if  a  motor 
carrier  accepts  such  a  currently  vahd 
certificate  from  a  driver  subject  to 
subpart  H,  the  driver  is  subject  to 
additional  controlled  substance  testing 
requirements  unless  otherwise  excepted 
in  subpart  H. 

Question  3:  Must  a  driver  who  is 
returning  from  an  illness  or  injury 
undergo  a  medical  examination  even  if 
his  current  medical  certificate  has  not 
expired? 

Guidance:  The  FMCSRs  do  not 
require  an  examination  in  this  case 
unless  the  injury  or  illness  has  impaired 
the  driver's  ability  to  perform  his/her 
normal  duties.  However,  the  motor 
carrier  may  require  a  driver  retiuning 
fit>m  any  illness  or  injury  to  take  a 
physical  examinaticm.  But,  in  either 
case,  the  motor  carrier  has  the  obligation 


to  determine  if  an  injury  or  illiieu 
renders  the  driver  medically 
unquahfied. 

Section  391 .47    Resolution  of  Conflicts 
of  Medical  Evaluation 

Question  1:  Does  the  FHWA  issue 
formal  medical  decisions  as  to  the 
physical  qualifications  of  drivers  on  an 
individual  basis? 

Guidance:  No,  except  upon  request 
for  resoIuti(m  of  a  conflict  of  meoical 
evaluations. 

.  Section  391 .51    Driver  Qualification 
Files 

Question  1:  When  a  motor  carrier 
purchases  another  motor  carrier,  must 
the  drivers  of  the  acquired  motor  carrier 
be  requalified  by  the  purchasing  motor 
carrier? 

Guidance:  No. 

Question  2:  Is  a  driver  training  school 
required  to  keep  a  driver  qualification 
file  on  each  student? 

Guidance:  Yes,  but  only  when 
operating  in  interstate  commerce. 

Section  391.63    Intermittent.  Casual,  or 
Occasional  Drivers 

C^stion  1 .-  Is  a  person  employed  by 
a  non-motor  carrier  in  his  normal  duties 
considered  an  intermittent,  casual  or 
occasional  driver  when  employed  by  a 
motor  carrier  as  a  driver  on  a  part  time 
basis? 

Guidance:  Ho.  A  person  who  drives 
for  one  motor  carrier  (even  if  it  is  only 
one  day  per  month)  would  not  meet  the 
definition  of  an  intermittent,  casual  or 
occasional  driver  in  %  390.5  since  he/she 
is  employed  by  only  one  motor  carrier. 
The  motor  carrier  must  fully  quahfy  the 
driver  and  maintain  a  qualification  file 
on  the  employee  as  a  regulariy 
employed  driver. 

Section  391.65    Drivers  Furnished  by 
Other  Motor  Carriers 

Question  1:  May  a  non-motor  carrier 
which  owns  a  CMV  prepare  the 
qualification  certificate  provided  for  in 
§391.65? 

Guidance:  No,  only  a  motor  carrier 
which  regularly  emplo)^  a  driver  may 
issue  the  required  certification. 

Question  2:  May  the  certificate  of 
qualification  as  prescribed  by  §  391.65 
be  incorporated  into  another  carrier's 
forms  such  as  a  lease  and/or  interchange 
agreement? 

Guidance:  Yes.  However,  the 
certificate  of  qualification  must  be 
signed  and  dated  by  an  officer  or 
authorized  employee  of  the  regularty 
employing  carrier. 

Question  3:  Is  a  motor  carrier  required 
to  accept  a  certificate  from  the  driver's 
regularly  employing  motor  carrier 


certifying  that  the  driver  is  qualified  per 
S  391.65? 

Guidance:  No.  If  the  motor  carrier 
diooses  not  to  accept  the  certificate 
issued  by  the  regularly  employing  motor 
carrier  furnishing  the  drivw,  the  motor 
carrier  must  then  assimie  responsibility 
for  assuring  itself  that  the  driver  is  fully 
qualified  in  accordance  with  part  391. 

Qsjestion  4:  If  a  driver  furnished  by 
another  motor  carrier  is  in  the  second 
carrier's  service  for  a  period  of  7 
consecutive  days  or  more,  may  the 
driver  still  fall  under  the  exempticm  in 
§391.65? 

Guidance:  No.Tbe  driver  becomes  a 
regularly-employed  driver  of  the  second 
motor  carrier  and  the  exemption  in 
§  391.65  is  inapphcable. 

Part  391  Subpart  H  Controlled 
Substances  Testing  Requiremmits 

Sections  Interpreted 

391.81    Purpose  and  Scope 

391.83    ApplicabUity 

391.87    Notification  ofTest  Results  and 

Recordkeeping 
391 .89    Access  to  Individual  Test 

Results  or  Test  Findings 
391.93    Implementation  Schedule 
391 .95    Drug  Use  ProhibitltHis 
391.97    Prescribed  Drugs 
391.103    Pra-Emplo>Tnent  Testing 

Requirements 
391.105    Biennial  (Periodic)  Testing 

Requirements 
391.109    Random  Testing 

Requirements 
391 . 1 1 3    Post- Accident  Testing 

Requirements 
391.117    Disqualification 
391.121    EAP  Training  Program 
391.123    Afler-Care  Monitoring 

Special  Topics 

Section  391.81    Purpose  and  Scope 

Question  1:  May  a  motor  carrier  test 
for  additional  drugs  that  are  not  f>art  of 
the  DOT  drug  rule? 

Guidance:  Section  391.81(c)  of  the 
FHWA  regulation  states  that  a  motor 
carrier  may  test  for  additional  drugs 
only  as  a  part  of  reasonable  cause  testing 
and  only  if  approved  by  the  FHWA 
Administrator  under  part  40.  This 
section  further  indicates  that  such 
approval  will  only  be  granted  for  a 
substance  for  which  the  Department  of 
Health  and  Human  Services  has 
estaUished  an  approved  testing  protocol 
and  positive  threshold. 

Section  391.83    Appiicability 

Question  I.  Do  the  FHWA's 
controlled  substances  testing  regulations 
apply  to  motor  carriers  and  drivers  in 
Puerto  Rico  and  Guam? 

Guidance:  No. 
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Question  2:  Which  drivers  are  to  be 
included  in  a  drug  testing  program 
under  the  FHWA's  rule? 

Guidance:  Any  person  who  operates  a 
CMV,  as  defined  in  §  391.65.  in 
interstate  commerce  and  is  subject  to 
the  driver  qualification  requirements  of 
part  391  is  to  be  included  in  the 
program. 

Qjestion  3:  Is  a  foreign  resident  driver 
operating  between  the  U.S.  and  a  foreign 
country  from  a  U.S.  terminal  for  a  U.S.- 
based  motor  carrier  subject  to  the 
FHWA  drug  testing  regulations? 

Guidance:  Yes.  The  driver  would  not 
be  protected  by  foreign  law  since  he  is 
operating  for  a  U.S.-  based  motor  carrier 
and  is  subject  to  subpart  H. 

Question  4:  Woula  a  foreign  resident 
driver  operating  from  a  foreign  terminal 
of  a  U.S.-based  carrier  between  a  foreign 
country  and  the  U.S.  be  subject  to  the 
FHWA  drug  testing  regulations? 

Guidance:  No.  Tne  motor  carrier  that 
is  operating  bom  the  foreign  terminal 
would  have  to  comply  with  the 
requirements  of  the  foreign  government. 
Therefore,  the  driver  would  not  be 
required  to  comply  with  the  controlled 
substances  testing  requirements. 

Section  391 .87    Notification  of  Test 
Results  and  Recordkeeping 

Question  1:  Where  must  the  records 
required  by  S  391.87(f)  be  maintained? 

Guidance:  The  driver's  qualification 
file  need  not  be  physically  one 
recordkeeping  medium  such  as  a  file 
folder,  but  must  be  a  filing  system  that 
is  identifiable  to  a  specific  individual. 
Examples  would  Include,  in  addition  to 
a  file  folder,  an  electronic  file  such  as 
a  record  on  a  database  program,  or  a 
filing  system  which  may  contain  several 
physical  files  each  labeled  to  a  specific 
individual.  These  records  are  to  be 
maintained  at  the  carrier's  principal 
place  of  business,  unless  they  have 
divided  records  authority.  Participation 
in  a  consortium  does  not  relieve  a  motor 
carrier  of  its  responsibility  to  comply 
with  these  recordkeeping  requirements. 

Question  2:  May  a  motor  carrier  as  a 
member  of  a  consortium  satisfy  the 
annual  summary  requirements  by  using 
the  aggregate  testing  information  of  the 
consortium? 

Guidance:  No.  A  motor  carrier's 
annual  summaries  must  be  employer 
specific 

Question  3:  May  a  motor  carrier,  as  a 
part  of  its  annual  summary,  include 
records  of  drug  tests  of  employees 
covered  by  other  U.S.  DOT  agencies? 

Guidance:  Yes. 

Question  4:  What  if  a  motor  carrier's 
MRO  refuses  to  maintain  the  records 
required  by  $  391.87(e)  for  a  5-year 
period? 


Guidance:  The  motor  carrier  must 
instruct  the  MRO  to  maintain  the 
records  or  the  carrier  should  use  the 
services  of  another  MRO  who  will 
maintain  the  records. 

Question  S:  When  subsidiaries  of  a 
parent  company  join  together  as  a 
consortium  for  the  purpose  of  satisfying 
the  FHWA's  random  drug  testing 
requirements,  is  it  permissible  for  each 
subsidiary  to  use  the  aggregate  testing 
totals  to  satisfy  the  annual  simimary 
requirements  of  §  391.87(h)? 

Guidance:  No.  The  annual  simimary 
must  be  specific  to  each  subsidiary. 

Question  6:  While  completing  the 
annual  siunmary  required  under 
S  391.87(h).  must  the  motor  carrier 
include  the  information  required  by 
$  391.87(h)  (6)  and  (7)  if  it  is  likely  that 
information  about  an  individual's  test 
can  be  readily  inferred? 

Cuidance;  No.  If  the  monthly 
statistical  summaries  received  from  the 
laboratory  or  consortium  include  data 
bom  which  the  existence  of  these 
elements  can  be  readily  inferred,  a 
motor  carrier  is  not  required  to  complete 
these  items. 

Section  391 .89    Access  to  Individual 
Test  Results  or  Test  Findings 

Question  t:  A  driver  whose  test  is 
returned  positive  is  subsequently 
terminatod  by  the  employer.  The  driver 
initiates  an  unemployment  or  workers 
compensation  proceeding.  May  an 
employer,  without  a  driver's 
authorization,  disclose  information  to  a 
decision-maker  in  an  unemployment  or 
workers  compensation  proceeding? 

Guidance:  An  employer  may  release 
information  concerning  a  driver's  drug 
test  restilts  after  these  four  actions  have 
taken  place: 

1.  The  driver  initiates  a  claim  for 
benefits: 

2.  The  adjudicator  requests 
information  bom  the  employer 
concerning  the  circumstances  uinder 
which  the  driver's  employment  was 
terminated; 

3.  The  employer  responds  to  the 
adjudicator  that  the  driver  is  medically 
unqualified  to  operate  a  CMV  in 
interstate  commerce  because  the  driver 
does  not  meet  the  medical  qualification 
standards  of  part  391.  subpart  E;  and 

4.  The  adjudicator  requests  the 
employer  to  identify  which  Federal 
medical  qualification  standard  in 
subpart  E  the  driver  does  not  meet. 

At  this  point,  the  employer  may 
release  the  information  that  the  driver 
tested  positive  for  controlled  substances 
during  a  test  which  was  conducted  in 
accordance  with  U.S.  DOT  procedures 
found  at  49  CFR  part  40. 


Section  391.93 
Schedule 


Implementation 


Question  1:11  a  motor  carrier 
commenced  operations  after  01/01/92, 
is  the  carrier  entitled  to  take  advantage 
of  the  12-month  phase-in  period  for 
random  testing  provided  in  §  391.93(e)? 

Guidance:  Yes. 

Question  2:  What  does  the  phrase 
"spread  reasonably  through  the  12- 
month  period"  in  §  391.93(e)(1)  mean? 

Guidance:  The  FHWA  regulations  do 
not  set  the  number  of  selection  periods 
a  motor  carrier  must  use  during  the 
year.  The  agency  believes,  however,  that 
larger  motor  carriers  should  perform  the 
selection  at  least  four  times  a  year.  A 
small  motor  carrier  which  chooses  not 
to  belong  to  or  is  not  able  to  belong  to 
a  consortium  may  choose  to  randomly 
select  drivers  fewer  than  four  times  a 
year. 

Section  391 .95    Drug  Use  Prohibitions 

Question  1:  What  must  be  done  in 
order  to  allow  a  CMV  driver  who  has 
been  tested  and  confirmed  positive  for 
the  use  of  controlled  substances  to 
return  to  driving  in  interstate 
commerce? 

Guidance:  The  driver  would  have  to 
submit  to  another  controlled  substances 
test  with  a  negative  result  and  be 
medically  recertified  by  a  medical 
examiner.  (See  §391.97.  Question 
Number  2  for  additional  guidance) 

Question  2:  When  a  driver  tests 
positive  for  controlled  substances,  may 
that  driver  be  assigned  to  non-driving 
duties? 

Guidance:  Yes.  A  driver  may  be 
assigned  non-driving  duties  until  such 
time  as  the  driver  may  successfully  pass 
another  controlled  substances  test. 

Question  3:  If  a  driver  refuses  to 
submit  to  a  controlled  substances  test, 
would  he/she  be  considered  medically 
unqualified? 

Guidance:  Yes.  A  refusal  to  test  is 
considered  the  same  as  a  positive  test 
and  the  driver  is  considered  medically 
unquahfied. 

Section  391 .97    Prescribed  Drugs 

Question  1:  May  an  MRO  declare  a 
positive  drug  test  negative  without 
impugning  the  laboratory  or  the 
methods  of  collection  of  the  s|>ecimen? 

Guidance:  Yes.  The  MRO's 
responsibility  is  to  find  possible 
alternative  medical  explanations  for  a 
positive  drug  test  result.  When  an  MRO 
contacts  a  driver  to  discuss  a  confirmed 
positive  test  result,  the  MRO  is 
attempting  to  discover  whether  any 
medical  explanation  that  the  driver  may 
provide  could  explain  why  a  positive 
test  was  obtained.  An  MRO's  decision  to 
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change  a  laboratory-confinned  positive 
test  resuh  to  an  MRO-vehfied  negative 
test  result  does  not  impugn  the 
labomtory  or  the  collection  methods. 

Question  2:  If  a  driver  tests  positive, 
is  the  driver  required  to  be  medically 
recertified? 

Guidance:  Yes.  The  medical  examiner 
must  examine  the  driver  again  because 
of  the  prior  use  of  drugs  and  certify  that 
the  driver  is  medically  qualified  to 
drive.  The  complete  examination  need 
not  always  be  given.  The  extent  to 
which  the  driver  must  be  physically 
reexamined  must  be  determined  by  the 
medical  examiner. 

Section  391.103    Pre-Employment 
Testing  Requirements 

Question  1:  Must  a  motor  carrier  wait 
for  the  results  from  a  pre-employment 
drug  test  prior  to  using  a  driver  in 
interstate  commerce? 

Guidance:  A  driver  who  is  required  to 
submit  to  a  pre-employment  controlled 
substance  testmay  not  drive  until  the 
subpart  H  drug  test  negative  results  are 
received  by  the  motor  carrier  using  the 
driver. 

Question  2:  Must  all  drivers  who  do 
not  work  for  an  extended  period  of  time 
(such  as  layoffs  over  the  winter  months) 
be  pre-employment  drug  tested  each 
season  when  they  return  to  work? 

Guidance:  If  the  driver  is  considered 
to  be  an  employee  of  the  company 
during  the  extended  (layoff)  perio<j,  a 
pre-employment  test  would  not  be 
required  so  long  as  the  driver  has  been 
included  in  the  comi>any's  random 
testing  program  during  the  layoff  period. 
However,  if  the  driver  was  not 
considered  to  be  an  employee  of  the 
company  at  any  point  during  the  layoff 
period,  or  was  not  covered  by  a 
program,  or  was  uncovered  for  more 
than  30  days,  then  a  pre-employment 
test  would  be  required. 

Section  391 .  105    Biennial  (Periodic) 
Testing  Requirements 

Question  1:  When  may  biennial 
(periodic)  testing  be  discontinued? 

Guidance:  A  motOT  carrier  may 
discontinue  biennial  (periodic)  testing 
of  a  specific  driver  when  that  spedflc 
driver  has  had  at  least  one  prior 
biennial,  pre-employment  or  random 
test  and  the  motor  carrier  is  testing  at 
the  50  percent  or  higher  rate  under  its 
random  program.  A  motor  carrier  that  is 
phasing  in  random  testing  during  the 
first  12  months  cannot  discontinue 
periodic  testing  until  si|ch  time  as 
testing  is  conducted  at  the  50  percent 
annualized  rate. 

Question  2:  Must  a  drug  test  which 
will  become  a  part  of  the  periodic 
physical  examination  be  administered 


by  the  aMnpeny  or  may  the  driver 
choose  a  medical  pracdtiooer  himself7 
Guidance:  The  rule  clearly  places  the 
respcmsibility  for  onnpliance  with  the 
rule  cm  the  motor  carrier.  If  the  motor 
carrier  decides  to  have  the  test 
performed  by  anothw  entity,  FHWA 
will  continue  to  look  to  the  motor 
carrier  to  ensure  that  any  tasting 
performed  complies  with  tlw  nue. 

Question  3:  What  is  the  relationship 
between  s  medical  axaminatiao  and  • 
periodic  drug  test? 

Guidance:  Subpart  H  testing  for 
controlled  substances  may  be  performed 
as  an  integral  part  of  the  medical 
examination;  as  a  separate  collection 
activity  during  the  visit  to  the  medical 
examiner's  office;  or  as  a  totally  separate 
activity  from  the  medical  examination. 
If  subpart  H  testing  is  performed  as  a 
part  of  the  medical  examination,  the 
medical  examiner  should  receive  the 
results  of  the  test  from  the  MRO  or  the 
motor  carrier.  (A  release  from  the  person 
being  tested  will  be  needed  in  order  to 
obtain  the  results.)  If  the  results  are 
negative  and  the  driver  is  otherwise 
physically  qualified,  the  medical 
examiner  should  sign  the  medical 
examiner's  certificate. 

If,  however,  the  medical  examiner 
does  not  receive  the  subpart  H  test 
results  or  if  the  testing  is  performed  as 
a  separate  activity  from  the  medical 
examination  (either  the  specimen  is 
collected  during  the  same  visit  or  as  s 
totally  separate  acti\'ity),  the  medical 
examiner  should  perform  the  medical 
examination  as  has  been  done  in  the 
past  and  sign  the  certificate  if  the  driver 
is  physically  qualified  in  accordance 
with  §  391.41.  In  such  cases,  the 
medical  examiner  should  line  out  the 
reference  to  subpart  H  on  the  medical 
examiner's  certificate  and  initial  the  line 
out.  The  motor  carrier  is  r^ponsible  to 
ensure  that  controlled  substances  tests 
are  performed  when  and  as  required  and 
are  documented  in  the  drivers' 
qualification  files.  Furthermore,  a  motor 
carrier  may  not  use  a  driver  until  the 
motor  carrier  has  received  negative 
results  of  a  controlled  substances  test  for 
pre-employment  or  periodic  testing  if 
the  driver's  current  medical  examiner's 
certificate  has  expired. 

If  a  periodic  test  f^  controlled 
substances  is  performed  separately  from 
the  medical  examination,  the  test 
should  be  performed  before  the 
expiration  of  the  driver's  medical 
certificate,  but  no  more  than  60  days 
prior  to  such  expiration,  to  ensure  that 
the  subpart  H  test  results  are  received 
before  the  expiration  of  the  certificate. 
Question  4:  Does  subpart  H  require  a 
CMV  driver  be  issued  and  carry  a 
medical  examiner's  certificate  which 


states  the  outcome  of  a  cootroUed 
substances  test  perftmned  in  •ooordcnce 
with  subpart  H  and  part  407 

Guidance:  Na  The  only  certificate 
that  is  required  to  be  in  the  driver's 
possession  while  operating  a  O^  Is  the 
medical  examiner's  ontificate  required 
in  §  3gi.41(a)  and,  if  applicable,  a 
waiver  of  certain  physical  defsots  issued 
under  S  391.49. 

Section  391.109    Random  Tatting 
Requirements 

Question  1:  Once  an  employee  is 
randomly  tested  during  a  calendar  3rear, 
is  his/her  name  removed  from  the  pool 
of  names  for  the  calendar  year? 

Guidance:  No,  the  names  of  those 
tested  earlier  in  the  year  must  be 
returned  to  the  pool  for  eech  new 
selection.  Each  driver  must  be  subject  to 
an  equal  chance  of  being  selected  during 
each  selection  process. 

Question  2:  May  a  motor  carrier  or 
consortium  include  intrastate  drivers 
and  other  non-covered  emplojrees  into 
one  random  pool? 

Guidance:  Yet,  as  long  as  the  motor 
carrier  or  consortium  can  document  that 
it  is  meeting  or  exceeding  the  50  pOTcent 
testing  rate  of  U.S.  DOT-covered 
positions. 

Question  3:  Is  it  permissible  to  make 
random  selections  by  terminals? 

Guidance:  It  would  be  permissible  to 
use  a  random  selection  method  that  is 
based  on  geographic  locations  or 
terminals.  If  random  selection  is  dcme 
based  on  location,  a  two-stags  selection 
process  must  be  utilized.  TIm  first 
selection  would  be  the  location  and  the 
second  selection  would  be  of  emplo3rees 
at  that  location. 

Question  4:  When  a  driver  wcvks  for 
two  or  more  different  companies  in 
whose  random  pool  must  the  driver  be 
included? 

Guidance:  The  driver  must  be  in  the 
pool  of  each  motiv  carrier  for  which  the 
driver  works. 

Question  5:  After  what  period  of  time 
may  e  motor  carrier  remove  a  casual 
driver  from  a  random  fxwl? 

Guidance:  A  motor  carrier  may 
remove  a  casual  driver,  who  is  not  iised 
by  the  carrier,  from  its  random  pyool 
when  it  no  longer  expects  the  driver  to 
be  used.  The  time  period  should  be  no 
longer  than  one  year. 

Question  6:  If  an  emploj^ee  is  off  work 
due  to  a  letter  of  layoff  or  a  long-terra 
illness  or  injury,  should  that 
individual's  name  be  removed  from  the 
random  pool? 

Guidance:  No.  When  the  individual  is 
raiulomly  selected  for  drug  testing,  the 
driver's  name  may  be  skipped  and 
another  driver  would  be  tested.  The 
driver's  name  would  remain  in  the 
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selection  pool  for  each  period  the  driver 
is  employed  by  the  motor  carrier.  The 
driver's  test  should  not  be  deferred  until 
the  driver  returns  to  duty. 

Question  7:  When  a  dnver  is  off 
because  of  long-term  illness,  injury  or 
layoff,  how  will  a  motor  carrier 
dociunent  its  random  testing  program  to 
indicate  the  driver  was  incluoed  in  the 
random  pool? 

Guidance:  A  notation  that  the  driver 
was  in  the  random  pool  and  that  the 
driver  was  ill.  injxired  or  laid  off  would 
sufBce. 

Question  8:  If  an  employee  is  on 
vacation  when  randomly  selected  may 
the  collection  of  the  driver's  urine  be 
deferred  until  he  retuims  to  work? 

Guidance:  Yes.  The  test  should  be 
deferred.  A  motor  carrier  may  collect 
urine  specimens  at  any  time  during  a 
selection  period.  The  motor  carrier  has 
from  the  time  of  selection  of  the  driver's 
name  until  the  next  selection  period  to 
require  a  driver  to  submit  a  urine 
specimen.  In  many  cases,  a  driver  may 
return  from  vacation  prior  to  the  next 
selection  and  would  be  required  to  be 
tested. 

Question  9:  An  employee  takes  five 
consecutive  weeks  of  vacation.  The 
motor  carrier  selects  drivers'  names  12 
times  each  year.  Is  the  driver  considered 
to  be  not  employed  by  the  carrier  for 
more  than  thirty  days? 

Guidance:  No.  The  driver  does  not 
leave  the  motor  carrier's  employ  when 
on  vacation.  A  selected  driver's  name 
may  be  skipped.  Another  driver  would 
be  selected  and  the  vacationing  driver's 
name  would  be  placed  in  the  pool  for 
the  next  selection  period. 

Question  10:  Is  it  necessary  for  an 
individual  (owner-operator)  to  belong  to 
a  consortium? 

Guidance:  Owner-operators  are 
required  to  belong  to  a  consortium. 

Question  n ;  If  a  motor  carrier  joins  a 
consortium,  and  the  consortium  is 
randomly  testing  at  the  50  percent  rate, 
will  this  rate  meet  the  requirement  of 
the  controlled  substances  testing  for  the 
motor  carrier  even  though  50  percent  of, 
the  motor  carriers  drivers  were  not 
randomly  tested? 
Guidance:  Yes. 

Question  12:  What  evidence  should  a 
motor  carrier  maintain  to  document  that 
a  participating  consortium  is  testing 
according  to  the  rules? 

Guidance:  Motor  carriers  are 
resporiiible  for  documenting 
comphance  with  subpart  H,  including 
that  the  random  testing  program  in 
which  their  drivers  participate  is  testing 
at  the  50  percent  rate.  Members  should 
obtain  a  complete  and  comprehensive 
description  of  the  procedures  to  be  used 
by  the  consortium.  With  respect  to 


random  testing,  this  description  would 
include:  the  random  testing  pool,  the 
method  of  selectioa  and  notification  of 
drivers,  the  method  of  collection  (at 
terminal  sites,  clinics,  "on  the  road", 
etc.),  methods  of  reporting  the  restilts  of 
the  tests  on  an  individual  oasis  as  well 
as  siunmary  reports  to  the  members.  A 
key  issue  is  the  determination  and 
documentation  that  the  consortium  is 
testing  at  the  prescribed  rate. 

Question  13:  Is  it  permissible  to 
combine  the  drivers  from  the 
subsidiaries  of  a  parent  company  Into 
one  pool,  with  the  parent  company 
acting  as  a  consortium? 

Guidance:  Yes.  if  this  newly  created 
consortium  is  testing  at  the  random  rate 
of  50  percent. 

Question  14:  When  must  a  motor 
carrier  notify  a  driver  who  has  been 
selected  for  random  testing,  and  when 
must  the  driver  submit  the  specimen? 

Guidance:  A  driver  does  not  have  to 
be  notified  immediately  after  being 
selected.  A  motor  carrier  may  notify  and 
test  the  selected  driver  any  time  before 
the  next  selection  is  made.  However,  the 
fact  that  a  driver  has  been  selected  shall 
remain  confidential  until  notification. 

Motor  carriers  must  ensure  a  selected 
driver,  once  notified,  proceeds 
immediately  to  a  collection  site. 
Immediately,  in  this  context,  means  that 
all  the  driver's  actions,  after 
notification,  lead  to  the  expeditious 
submission  of  the  specimen.  Tliis 
ensures  that  a  driver  selected  for  testing 
will  not  have  an  opportunity  to  do 
anything  which  may  affect  the  outcome 
of  the  test.  Any  activity  (e.g..  loading, 
unloading,  accepting  a  new  dispatch, 
making  a  delivery,  completing  required 
paperwork,  performing  vehicle 
inspections,  etc.)  which  does  not 
directly  lead  to  submitting  a  specimen 
should  be  deferred  by  the  driver  until 
the  specimen  is  collected.  There  may  be 
a  few  activities  which  must  be 
completed  by  the  driver  prior  to 
submitting  a  specimen.  Motor  carriers 
should  clearly  indicate,  in  their  random 
testing  procedures,  what  these  activities 
are  so  that  there  will  be  no 
misunderstandings  among  their  drivers. 

Motor  carriers  choosing  to  notify  their 
drivers  while  they  are  "on  the  road" 
should  establish  procedures  which  will 
allow  drivers  to  report  to  a  nearby 
collection  facility  before  continuing 
their  current  trip.  This  may  require  a 
driver  to  detour  from  a  planned  route. 
Notifying  drivers  at  terminals  and  while 
they  are  in  heavily  populated  areas 
should  minimize  any  negative  effect  the 
expedited  compliance  may  have  on  a 
motor  carrier's  operation. 

Question  15:  How  should  a  motor 
carrier  compute  the  number  of  random 


tests  to  be  given  to  ensxire  that  the  50 
percent  testing  rate  is  achieved  given 
the  fluctuations  in  driver  populations 
and  in  the  high  turnover  rate  of  drivers? 

Guidance:  A  motor  carrier  should  take 
into  account  fluctuations  by  estimating 
the  number  of  random  tests  needed  to 
be  performed  over  the  course  of  the 
year.  If  the  carrier's  driver  workforce  is 
expected  to  be  relatively  constant  (i.e.. 
the  total  number  of  driver  positions  are 
approximately  the  same)  then  the 
number  of  tests  to  be  performed  in  any 
given  year  could  be  determined  by 
multiplying  the  average  number  of 
driver  positions  by  the  testing  rate. 

If  there  are  large  fluctuations  in  the 
number  of  driver  positions  throughout 
the  year  without  any  clear  indication  of 
the  average  number  of  driver  positions. 
the  motor  carrier  should  make  a 
reasonable  estimate  of  the  number  of 
positions.  After  making  the  estimate,  the 
motor  carrier  should  then  be  able  to 
determine  the  number  of  tests 
necessary. 

Section  391.113    Post-Accident  Testing 
Requirements 

Question  I:  If  a  driver  receives  a 
citation  for  a  moving  violation  by  mail, 
more  than  32  hours  after  a  recordable 
accident  as  defined  in  §  390.15,  is  this 
cause  for  a  post-accident  drug  test? 

Guidance:  No.  A  post-accident 
controlled  substances  test  should  not  be 
initiated  after  the  32nd  hour  following 
a  recordable  accident. 

Question  2:  May  a  driver  subject  to 
post-acddent  drug  testing  continue  to 
drive  pending  receipt  of  the  results  of 
the  drug  test? 

Guidance:  A  driver  could  continue  to 
drive,  if  there  is  no  reasonable  cause  to 
believe  that  the  driver  used  drugs  in 
violation  of  the  FHWA's  regulations, 
and  there  is  no  other  reason  to  believe 
that  the  driver  is  not  qualified  or  has 
been  disqualified  from  driving. 

Section  391.117    Disqualification 

Question  1:  Is  a  driver  who  tests 
positive  for  controlled  substances 
disqualified  under  8  391.117? 

Guidance:  In  addition  to  being 
medically  unqualified,  a  driver  who 
tests  positive  or  refuses  to  be  tested  after 
a  fatal  accident  will  be  disqualified  by 
issuance  of  a  letter  of  disquahfication 
for  a  period  of  one  year. 

Section  391.121    EAP  Training 
Program 

Question  1:  Does  §  391.121  require 
motor  carriers  to  provide  reciurent 
education  and  training  to  drivers  or 
supervisory  personnel? 

Guj'da/ice.  No.  Section  391.121 
provides  that  EAP  training  for  all 
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drivers  and  supervisory  personnel  must 
consist  of  at  least  60  minutes.  Such 
training  is  to  be  provided  to  drivers  or 
supervisors  used  for  the  first  time  by  the 
motor  carrier. 

Question  2:  How  does  a  motor  carrier 
document  that  an  employee  has 
completed  an  EAP? 

Guidance:  The  company  should  keep 
in  the  employee's  file  documentation 
that  at  least  60  minutes  of  drug 
information  and  training  were  provided 
to  the  employee. 

Question  3:  May  a  motor  carrier 
accept  proof  of  EAP  training  for  a  driver 
from  another  motor  carrier? 

Guidance:  Yes.  This  information 
should  be  transmitted  from  the 
company  that  administered  the  training 
directly  to  the  company  needing 
docxmientation  of  that  program. 

Question  4:  How  soon  aner  being 
hired  does  the  driver  have  to  complete 
EAP? 

Guidance:  The  FMCSRs  are  silent  on 
this  issue.  However,  it  is  recommended 
that  a  newly  hired  driver  undergo  the 
mandatory  60  minutes  of  drug 
education  and  training  before  beginning 
work  for  a  company. 

Section  391.123    After-Care  Monitoring 

Question  1;  Is  a  driver  who  tested 
positive  for  drug  use  required  to 
participate  in  an  after-care  monitoring 
program? 

Guidance:  Subpart  H  does  not  require 
an  after-care  monitoring  program. 
However,  motor  carriers  providing 
employees  with  after-care  monitoring 
programs  are  required  to  have  drivers 
continue  in  the  after-care  monitoring 
program. 

Question  2:  If  a  driver  tests  positive 
and  is  retained  as  an  employee,  but  not 
as  a  CMV  operator,  does  §  391.123  still 
apply  to  that  employee? 

Guidance:  No.  The  FMCSRs  are  only 
applicable  to  drivers  of  CMVs  in 
interstate  commerce. 

Question  J;  If  a  driver  who  tested 
positive,  but  was  no  longer  subject  to 
§  391.123  due  to  non-driving  duties, 
decides  to  bid  on  a  CMV  driver  position, 
is  this  driver  subject  to  §  391.123,  based 
on  the  prior  positive  drug  test? 

Guidance:  Yes. 

Special  Topics— Controlled  Substances 
Testing 

Question  1:  May  a  motor  carrier  use 
more  than  one  MRO? 

Guidance:  Yes. 

Question  2:  Who  is  responsible  for  the 
cost  of  controlled  substances  tests,  the 
driver,  the  owner-operator  or  the  motor 
carrier? 

Guidance:  The  FHWA  leaves  these 
decisions  to  be  made  between  the 


drivers,  owner-operators  and  the  motor 
carriers. 

Questibn  3:  A  medical  examiner 
conducts  8  medical  examination  of  a 
driver  and  also  acts  as  MRO  for  the 
driver's  pre-employment  drug  test. 
Though  the  driver  is  otherwise 
physically  quaUfied,  the  medical 
examiner  declines  to  issue  a  medical 
examiner's  certificate  because  the  driver 
tested  positive  for  controlled 
substances.  What  should  the  medical 
examiner  do  when  the  same  driver, 
under  the  aegis  of  a  different  motor 
carrier,  returns  a  short  period  later,  is 
otherwise  physically  quaUfied,  and  tests 
negative  for  controlled  substances? 
What,  if  anything,  may  the  medical 
examiner  reveal  to  the  second  moibr 
carrier  if  he/she  declines  to  issue  ^ 
certificate  to  the  driver? 

Guidance:  The  driver  may  be 
physically  unqualified  under 
S  391.41(b)(12)  if  the  medical  examiner 
determines,  based  on  evidence  other 
than  the  drug  test,  including  knowledge 
of  the  prior  positive  test  result,  that  the 
driver  continues  to  use  prohibited 
drugs.  If  the  medical  examiner  so 
determines,  a  medical  examiner's 
certificate  may  not  be  issued.  If  the 
medical  examiner  determines  that  the 
driver  does  not  use  prohibited  drugs,  a 
medical  examiner's  certificate  may  be 
issued. 

The  FHWA  does  not  regulate 
communications  between  a  medical 
examiner  and  motor  carrier,  other  than 
requiring  notification  by  the  MRO  to  the 
carrier  of  drug  test  results  under  subpart 
H  (see  S  391.87(a)).  Though  medical 
examiners  must  retain  the  physical 
examination  form,  motor  carriers  are  not 
required  to  do  so.  Many  motor  carriers 
choose,  however,  to  contract  with 
medical  examiners  to  provide  copies  of 
the  "long  form"  to  the  carriers,  "rfie 
FMCSRs  leave  it  solely  a  matter  between 
the  medical  examiner  and  the  motor 
carrier  whether  the  medical  examiner 
merely  declines  to  issue  a  medical 
examiner's  certificate  or  also  makes 
available  to  the  carrier  the  long  form, 
which  may  include  notes  on  drug  use. 

Part  392— Driving  of  Motor  Vehicles 

Sections  Interpreted 

392.3    111  or  Fatigued  Operator 

392.5  Intoxicating  Beverage 

392.6  Schedules  to  Conform  With 
Speed  Limits 

392.7  Equipment.  Inspection  and  Use 
392.9    Safe  Loading 

392.14    Hazardous  Conditions;  Extreme 

Caution 
392.16    Use  of  Seat  Belts 
392.42    Notification  of  License 

Revocation 


392.60    Unauthorized  Persons  Not  To 

be  Transported 
392.62    Bus  Driver;  Distraction 

Section  392.3    III  or  Fatigued  Operator 

Question  1:  What  protection  is 
afforded  a  driver  for  refusing  to  violate 
the  FMCSRs? 

Guidance:  Section  405  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(49  U.S.C.  App.  Section  2305)  states,  in 
part,  that  no  person  shall  discharge, 
discipline,  or  in  any  manner 
discriminate  against  an  employee  with 
respect  to  the  employee's  compensation, 
terms,  conditions,  or  privileges  of 
employment  for  refusing  to  operate  a 
vehicle  when  such  operation  constitutes 
a  violation  of  any  Federal  rule, 
regulation,  standard,  or  order  appUcable 
to  CMV  safety.  In  such  a  case,  a  oriver 
may  submit  a  signed  complaint  to  the 
Occupational  Safety  and  Health 
Administration. 

Section  392.5    Intoxicating  Beverage 

Question  1:  Do  pKJSsession  and  use  of 
alcoholic  beverages  in  the  passenger 
area  of  a  motorcoach  constitute 
"possession"  of  such  beverages  under 
§  392.5(a)(3)? 

Guidance:  No. 

Question  2:  Can  a  motor  carrier, 
which  finds  a  driver  with  a  detectable 
presence  of  alcohol,  place  him/her  out 
of  service  in  accordance  with  $  392.57 

Guidance:  No.  The  term  "out  of 
service"  in  the  context  of  §  392.5  refers 
to  an  act  by  a  State  or  Federal  official. 
However,  the  motor  carrier  must 
prevent  the  driver  from  being  on    uty  or 
from  operating  or  being  in  physical 
control  of  a  CMV  for  at  least  as  long  as 
is  necessary  to  prevent  a  violation  of 
S  392.5. 

Question  3:  Does  the  prohibition 
against  carrying  alcoholic  beverages  in 
§  392.5  apply  to  a  driver  who  is  using 
a  company  vehicle,  for  personal  reasons, 
while  off-duty? 

Guidance:  No.  For  example,  an 
owner-operator  using  his  own  vehicle  in 
an  off-duty  status,  or  a  driver  using  a 
company  truck,  or  tractor  for 
transportation  to  a  motel,  restaurant  or 
home,  would  normally  be  outside  the 
scope  of  this  section. 

Section  392.6    Schedules  to  Conform 
With  Speed  Limits 

Question  1:  How  many  miles  may  a 
driver  record  on  his/her  daily  record  of 
duty  status  and  still  be  presumed  to  be 
in  compliance  with  the  speed  limits? 

Guidance:  Drivers  are  required  to 
conform  to  the  posted  speed  limits 
presaibed  by  the  jurisdictions  in  or 
through  which  the  vehicle  is  being 
operated.  Where  the  total  trip  is  on 


•eTMFedaral  Kegfator  /  Vol.  58.  No.  220  /  Wednewky.  htovwnber  17.  lQfl3  /  Rulw  and  Ragulatlou 


hig^wayv  with  ■  spaed  IkaH  of  65  mph. 
trips  of  550-600  miles  complatad  in  10 
hours  are  coaMand  Questionable  and 
the  motor  carrier  may  be  asked  to 
document  that  such  trips  can  be  made. 
Trips  of  600  miles  or  more  vrill  be 
assumed  to  be  incap^le  of  being 
completed  without  violations  of  the 
speed  limits  and  may  be  required  to  be 
documented.  In  areas  where  the  55  mph 
speed  limit  is  in  efEect,  trips  of  450-500 
miles  are  open  to  question,  and  runs  of 
500  miles  or  more  are  considered 
incapable  of  being  made  in  compliance 
with  the  speed  limit  and  hours  of 
service  Umitation. 


Section  392.7 
and  Use 


Equipment,  Inspection 


Question  1:  Must  a  driver  prepare  a 
written  report  of  a  pre-trip  inspection 
performed  under  S  392.77 

Guidance:  No. 

Question  2:  Must  both  drivers  of  a 
team  operation  comply  with  the 
provisions  of  $  392.7  before  driving? 

Guidance:  Section  392.7  of  the 
FMCSRs  states  that  a  driver  must  be 
satisfied  that  the  vehicle  is  in  good 
working  order  before  operating  the 
vehicle.  If  a  driver  is  satisfied  with  a  co- 
driver's  inspection,  or  a  safety  lane 
inspection,  then  the  reqiiironeat  of  this 
section  vrill  have  been  met 

Section  392.9    Safe  Loading 

Question  ];  b  a  vehicle's  cargo 
compartment  considered  sealed 
according  to  the  terms  of  $  392.9(b)(4) 
when  it  is  secured  with  a  padlock,  to 
which  the  driver  holds  a  key? 

Guidance:  No.  The  driver  has  ready 
access  to  the  cargo  compartmrat  by 
using  the  padlock  key  and  would  be 
required  to  perform  the  examinations  of 
the  cargo  and  load-securing  devices 
described  in  S  392.9(b). 

Question  2:  Does  the  FHWA  have 
authority  to  enforce  the  safia  loading 
requirements  against  a  shipper  that  is 
not  die  motor  oairier? 

Guidance:  No,  unless  hazardous 
materials  as  defined  in  §  172.101  are 
involved.  It  is  the  responsibility  of  the 
motor  carrier  and  the  driver  to  ensure 
that  anv  cargo  aboard  a  vehicle  is 
properly  loaded  and  secured. 

Question  3:  How  may  the  motw 
carrier  detarmiiM  sals  loading  when  • 
sUpper  has  loaded  and  sealed  the 
traikrr 

Guidance:  Under  these  circumstances, 
a  motor  carrier  may  fulfill  its 
responsibilities  for  proper  keding  a 
nimiber  of  ways.  Examples  are: 

a.  Arrange  for  supervision  of  lnarf<ng 
to  determine  complianoe;  or 


b.  Obtain  notatioo  on  the  connecting 
line  freight  bill  that  the  lading  wh 
properly  loaded;  or 

c  CXitain  approval  to  break  the  seal  to 
permit  kispection. 

Section  392.14    Hazardous  Conditions; 
Extreme  Caution 

Question  1:  Who  makes  the 
determination,  the  driver  or  carrier,  that 
conditions  are  sufficiently  dangerous  to 
warrant  discontinuing  the  (^>eratioo  of  a 
CMVT 

Guidance:  Under  this  section,  the 
driver  is  clearly  responsible  for  the  safe 
operation  of  the  vehicle  and  the 
decision  to  cease  operation  because  of 
hazardous  conditions. 

Section  392.18    Use  of  Seat  Behs 

Qtestion  1:  May  a  driver  be  exempted 
from  wearing  seat  belts  because  of  a 
medical^  condition  such  as 
claustrophobia? 

Guidance:  No. 

Question  2:  Are  motorcoach 
passensers  reouired  to  wear  seat  belts? 

Cuimnce:  No. 

Section  392.42 
Revocation 


Notification  ofLiceaae 


Question  1:  If  a  driver's  driving 
privilege  is  suspended  as  a  result  of  • 
vioIatioB  committed  off-duty,  in  a 
personal  v^cle,  is  the  driver  required 
to  notihr  the  employing  motor  carrier 
under  the  provisions  of  §  392.42? 

CuidoAce:  Yes. 

Section  392.60    Unauthorised  Persons 
not  to  be  Transported 

Question  1:  Does  S  392.60  require  ■ 
driver  to  carry  a  copy  of  the  written 
authorization  (required  to  transport 
pasaeiwere)  on  boiard  a  CMV7 

Guidance:  No,  the  authorization  must 
bo  maintained  at  the  carrier's  principal 
place  of  business.  At  the  discration  of 
the  motor  carrier,  a  driver  may  also 
carry  a  copy  of  the  authorization. 

Section  392.62    Bus  Driver;  Distraction 

Question  1:  Are  drivers  prohibited  by 
S  392.62  from  using  CB  radios  and 
earphones? 

Guidance:  No,  CB  radios  and 
earphones  are  not  prcrfiibited  under  the 
regulations,  as  long  as  they  do  not 
distract  the  driver  and  the  driver  is 
capable  of  complying  with 
§391.41(b)(ll). 

Part  393— Paris  and  AccasMiriaa 
Necaaaary  far  Sail  OperatioB 

Sections  Interpreted 

303.11    Lighting  Devices  and  Reflectors 
393.17    Lamps  and  Reflectois-CombinatiQns 

in  Driveaway-Towaway  Operation 
393.24    ReqeiremeBtB  for  Head  Lamps  and 

Auxiliary  Road  LlghHng  Lamps 


303.31 
393.40 
383.41 
393.42 
393.43 


393.48 
393.49 
303.51 
393.52 
393.60 
303.61 
393.62 
393.65 
393.67 
303.70 


303.25    RaquiiemeBts  fior  Lamps  Otlur  Tltaa 

Head  Lamps 
303.28    Wkiog  to  be  Protected 

Overload  Protective  Devices 

Required  Brake  Systems 

Parking  Brake  Systems 

Brakes  Required  on  All  Wheels 

Breakaway  and  Emergency  Braking 
System 
393.44    Front  Brake  Lines,  Protection 

Brakes  to  be  Operative 

Sin^e  Valve  to  Operate  All  Bnkot 

Warning  Devices  and  Gauges 

Brake  Performance 

Glazing  in  Specified  Openings 

Window  CoDstruction 

Window  Obstructions 

All  Pud  Systems 

Liquid  Fuel  Tanks 

Coupling  Devices  and  Towing 
Methods,  Except  for  Driveaway-Towaway 
Operations 
393.71    Coupling  Devices  and  Towing 

Metliods,  Driveaway-Towaway  Opentions 
393.75    Tires 

Sleeper  Berths 

Windshield  Wipers 

Hon 

^Medomelsr 

Exhaust  System 

Flags  on  Projecting  Loads 

Television  Receivers 

Buses,  Driveshafl  I>rotection 

Buses,  Marking  Emergency  Doors 

SeaU,  Seat  Belt  Assemblies  and  Seat 
Belt  Assembly  Anchorages 
393.95    Emergency  Equipment  on  All  Power 

Units 
393.100    General  Rules  for  Protection 

Against  Shifting  or  Falling  Cargo 
393.102    Secnrement  Systems 
393.106    Proot-Cnd  Structure 
393.201    Flames 

Special  Topics 

Section  393.11 
Reflectors 


393.76 
393.78 
393.81 
393.82 
393.83 
303.87 
303.88 
303.89 
303.02 
393.93 


Lighting  Devices  and 


Question  1:  What  is  the  definidon  of 
"body"  with  respect  to  trucks  and 
trailen? 

Guidance:  The  FMCSRs  do  not 
include  a  definition  of  "body." 
However,  a  trade  or  trailer  body 
generally  means  the  stracture  or  fixture 
designed  to  contain,  or  support,  the 
material  or  property  to  be  transported 
on  the  vehicle. 

Section  393.17   Lamps  tmd  Reflectors- 
Combinations  in  Driveaway-Towaway 
Operation 

Question  1:  What  are  the  lighting 
requirements  when  a  tow  truck  is 
pulling  a  wrecked  or  disabled  vehicle? 

Guidance:  A  tvrecker  palling  a 
vehide  would  be  ooosiaered  a 
driveaway-towaway  <^>eratioB  and 
would  have  to  be  equipped  with  the 
liditii^  devioea  spedfied  in  §  393.17 
when  operating  in  interstate  commerce. 


Federal  Regigter  /  Vol.  58.  No.  220  /  Wednesday,  November  17,  1993  /  Rules  and  Regulations  60755 


Section  393.24    Requirements  for  Head 
Lamps  and  Auxiliary  Road  Lighting 
Lamps 

Question  1:  Must  additional  lamps 
that  are  not  required  be  operative  if  all 
required  lamps  are  operative? 

Guidance:  No. 

Section  393.25    Requirements  for 
Lamps  Other  Than  Head  Lamps 

Question  1:  Are  lighting  devices  on 
mobile  homes/house  trailers  required  to 
be  permanently  mounted? 

Guidance:  No.  The  movement  of 
mobile  homes/house  trailers  is 
considered  to  be  a  driveaway-towaway 
operation. 

Question  2:  Are  there  any  special 
lighting  requirements  for  large 
containers? 

Guidance:  No. 

Question  3:  What  are  the  lighting 
requirements  when  a  container  assumes 
the  structural  requirements  of  a  trailer? 

Guidance:  All  relevant  requirements 
of  the  regulations  must  be  met  by  this 
container/trailer. 

Section  393.28    Wiring  to  be  Protected 

Question  1:  Does  a  frame  channel  of 
a  CMV  constitute  a  protective  "sheath  or 
tube"  as  specified  in  §  393.28? 

Guidance:  No.  To  be  acceptable,  a 
sheath  or  tube  must  enclose  the  wires 
throughout  their  circumference.  In  the 
absence  of  a  sheath  or  tube,  the  group 
of  wires  must  be  protected  by 
nonconductive  tape,  braid,  or  other 
covering  capable  of  withstanding  severe 
abrasion. 

Section  393.31     Overload  Protective 
Devices 

Question  1:  Must  all  trailers  be 
equipped  with  overload  protective 
devices? 

Guidance:  No.  Trailers  do  not  need 
overload  protective  devices  when 
protection  of  trailer  circuits  is  provided 
on  the  towing  vehicle,  A  circuit  breaker 
is  required  only  when  the  head  lamp 
circuit  is  protected  in  common  with  one 
or  more  other  circuits.  A  circuit  breaker, 
if  required,  must  be  an  automatic  reset 
type. 

Section  393.40    Required  Brake 
Systems 

Question  1:  May  a  system  such  as 
"driveline  brakes"  be  used  as  an 
emergency  brake  provided  it  complies 
with  the  requirements  of  §  393.52? 

Guidance:  Yes.  Commercial  motor 
vehicles  which  were  not  subject  to  the 
emergency  brake  requirements  of 
FMV.SS  Nos.  105  or  121  may  use 
"driveline  brakes"  provided  those 
vehicles  meet  the  requirements  of 
§393.52. 


Section  393.41    Parking  Brake  Systems 

Question  1:  May  the  "park"  position 
of  a  CMV's  transmission  be  used  as  a   ' 
parking  brake  to  comply  v^th  the 
§393.41? 

Guidance:  No.  The  "park"  position  of 
the  transmission  is  only  a  locjung 
device  used  to  lock  the  transmission. 

Question  2:  Does  §  393.41  prohibit  air 
brake  systems  from  being  equipped  with 
a  means  to  release  the  spring  brakes  for 
purposes  of  towing  disabled  vehicles  in 
emergency  situations? 

Guidance:  No,  provided  the  brakes  are 
designed  and  maintained  so  they  cannot 
be  released  unless  adequate  energy  is 
available  to  make  immediate 
reappUcation  of  the  brakes  when  the 
brake  system  is  operable. 

Question  3:  Are  parking  brakes 
required  on  every  CMV  manufactured 
before  March  7, 1990? 

Guidance:  No. 

Section  393.42    Brakes  Required  on  All 
Wheels 

Question  1:  Do  retractable  or  lift  axles 
have  to  be  equipped  with  brakes? 

Guidance:  Yes,  when  the  wheels  are 
in  contact  with  the  roadway. 

Question  2:  How  does  the  term  GVW, 
as  used  in  the  diagram  in  the  FTvlCSRs 
under  §  393.42.  relate  to  the  term  GVWR 
used  in  §  393.42(b)(3)? 

Guidance:  GVW  was  originally  used 
to  determine  whether  a  CMV  was 
required  to  be  equipped  with  brakes.  In 
the  December  7. 1988.  Federal  Register 
(53  FR  49380).  the  term  GVWR  was 
erroneously  substituted  for  GVW. 

Question  3:  Are  unladen  converter 
doHies  covered  by  the  exemption  in 
§  393.42(b)(3)? 

Guidance:  Yes.  However,  if  the 
converter  dolly  is  laden,  the  brakes  must 
be  operable. 

(^estion  4:  Is  a  three-axle  steering 
pole  trailer  (dolly)  required  to  have 
operable  brakes  on  the  steering  axle? 

Guidance:  Such  trailers  do  not  have  to 
have  operable  brakes  on  the  steering 
axle,  provided  the  combination  of 
vehicles  meets  the  stopping  distance 
requirements  of  §  393.52. 

Question  5:  Section  393.42(b)(3)  of  the 
FMCSRs  states  that  any  full  trailer,  any 
semitrailer,  or  any  pole  trailer  having  a 
GVWR  of  3,000  pounds  or  less  must  be 
equipped  with  brakes  if  the  weight  of 
the  towed  vehicle  resting  on  the  towing 
vehicle  exceeds  40  percent  of  the  GV\^^l 
of  the  towing  vehicle.  Is  the 
manufacturer  of  the  trailer  responsible 
for  ensuring  that  the  trailer  is  equipped 
with  brakes  when  required? 

Guidance:  No.  The  motor  carrier 
pulling  the  trailer  is  responsible  for 
ensuring  that  the  trailer  is  in 


compliance  with  all  applicable 
FMCSRs. 

Section  393.43    Breakaway  and 
Emergency  Braking  System 

Question  1:  Are  tractor  protection 
valves  required  by  §  393.43(b),  or  may 
similar  devices  be  used? 

Guidance:  No.  Similar  devices  may  be 
used  provided  the  devices  meet  the 
performance  requirements  of 
§  393.43(b). 

Question  2:  Are  all  brakes  on  a  trailer 
required  to  be  applied  automatically 
upon  breakaway? 

Guidance:  Yes. 

Section  393.44    Front  Brake  Lines, 
Protection 

Question  1:  Does  the  term  "rear 
wheels"  include  the  tag  axle  on  a  bus/ 
motorcoach? 

Guidance:  Yes.  The  braking  system  on 
a  bus/motorcoach  must  be  constructed 
so  that  if  any  brake  line  to  either  front 
wheel  is  broken,  the  driver  can  apply 
the  brakes  to  all  of  the  wheels  on  each 
rear  axle. 

Section  393.48    Brakes  to  be  Operative 

Question  1 :  Do  sui^e  brakes  comply 
with  §393.48? 

Guidance:  No.  Section  393.48  requires 
that  brakes  be  operable  at  all  tiroes. 
Generally,  surge  brakes  are  only 
operative  when  the  vehicle  is  moving  in 
the  forward  direction  and  as  such  do  not 
comply  v«rith  §  393.48  (see  question 
number  1  in  §  393.49). 

Question  2:  If  a  CMV  manufactxired 
on  or  after  July  25, 1980  (see  §  393.42) 
has  brake  components  on  the  front  axle, 
and  the  brakes  are  not  operable,  does 
the  vehicle  comply  with  §  393.48? 

Guidance:  No. 

Section  393.49    Single  Valve  to  Operate 
All  Brakes 

Question  1:  Does  a  combination  of 
vehicles  using  a  surge  brake  to  activate 
the  towed  vehicle's  brakes  comply  with 
§  393.49? 

Guidance:  No.  The  surge  brake  cannot 
keep  the  trailer  brakes  in  an  applied 
position.  Therefore,  the  brakes  on  the 
combination  of  vehicles  are  not  under 
the  control  of  a  single  valve  as  required 
by  §  393.49  (see  question  number  1  in 
§393.48). 

Section  393.51     Warning  Devices  and 
Gauges 

Question  1:  Is  the  low  pressure 
warning  device  required  to  operate 
before  the  tractor  protection  valve? 

Guidance:  No.  Section  393.51  does 
not  explicitly  require  the  warning 
device  to  operate  before  the  protection 
valve.  It  is  implied  that  if  the  operating 
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pressure  of  the  wtming  device  is  at  least 
1/2  of  the  governor  cut-out  pressure. 
and  that  pressure  is  not  less  than  the 
pressure  at  which  the  protection  valve 
(or  similar  device)  activates,  the 
requirements  of  $  393.51  are  satisfied. 

Questioit  2:  Is  the  vacuum  portion  of 
vacuum-assisted  hydraulic  hrake 
systems  required  to  have  a  warning 
device? 

Guidance:  No.  Only  the  hydraulic 
portion  of  vacuum-assisted  hydraulic 
brake  systems  is  required  to  have  a 
warning  device.  FMVSS  No.  105  does 
not  require  a  warning  device  for  the 
vacuum  portion  of  the  vacuum-assisted 
hydraulic  brake  systems.  It  is  the 
intention  of  the  FHWA  that  §  393.51  be 
consistent  with  FMVSS  No.  105. 

Question  3:  Are  vacuum  gauges 
required  on  the  vacuum  portion  of 
vacuum-assisted  hydraulic  brakes? 

Guidance:hio.  Section  393.51(d)(2) 
requires  that  only  CMVs  with  vacuiun 
brakes  (not  hydraulic  brakes  applied  or 
assisted  by  vacuum)  be  equipped  with 
a  vacuum  gauge. 

Question  4:  Is  a  warning  device 
required  in  a  CMV  with  a  single 
hydraulic  brake  system  which  uses  the 
driveline  parking  brake  as  the 
emergency  brake  system? 

Guidance:  No.  Warning  devices  are 
not  required  on  such  CMVs  because  the 
driver  will  be  given  ample  warning  of 
system  failure  by  the  movement  and  feel 
of  the  brake  pedal. 

Question  5.  What  difference,  if  any,  is 
there  between  a  warning  device  and  a 
warning  signal? 

Guidance:  For  purposes  of  %  393.51. 
the  terms  may  be  usckI  interchangeably. 

Section  393.52    Brake  Petfonnance 

Question  1:  May  the  information  in 
the  stopping  distance  table  be  used  to 
determine  the  stopping  distances  at 
sp)eeds  greater  than  20  mph? 

Guidance:  No,  it  is  not  intended  to  be 
used  to  predict  or  determine  stopping 
distances  at  speeds  greater  than  20  mph. 

Section  393.60    Glazing  in  Specified 
Openings 

Question  1:  May  windshields  and  side 
windo%vs  be  tinted? 

Guidance:  Yes,  as  long  as  the  light 
transmission  is  not  restricted  to  less 
than  70  percent  of  normal  (refer  to  the 
American  Standards  Association 
publication  Z26. 1-1966  and  Z26.1a- 
1969). 

Question  2:  May  a  decal  designed  to 
comply  with  the  periodic  inspection 
documentation  requirements  of  §  396.17 
be  displayed  on  the  windshields  or  side 
windows  of  a  CMV? 

Guidance:  Yes.  provided  the  decal  is 
being  used  in  lieu  of  an  Inspection 


report  and  it  in  coraplianca  with 
§  303.e0(c). 

Question  3:  If  a  crack  extended  into 
the  thickness  of  the  glass  at  such  an 
angle  as  to  measure  V*"  or  more, 
measuring  from  the  top  edge  of  the 
crack  on  the  outside  surb(^  of  the 
windshield  to  vertical  line  drawn 
through  the  %vindshield  to  the  far  edge 
of  this  angled  crack  on  the  inside  of  the 
windshield,  would  this  constitute  a 
crack  of  V^i"  or  more  in  width  as  defined 
in  $  3g3.60(b)(2)? 

Guidance:  No.  The  crack,  in  order  to 
fall  outside  the  exception,  would  have 
to  be  a  gap  of  V*"  or  more  on  the  same 
surface  of  the  windshield. 

Section  393.61    Window  Construciion 

Question  1:  Do  school  buses  used  for 
purposes  other  than  school  bus 
operations  (as  defined  in  §  390.5).  have 
to  meet  additional  emergency  exits 
requirements  under  §  393,61? 

Guidance:  Yes.  Section  393.61  (bM2) 
says  that  "a  bus,  including  a  school  bus, 
manufoctured  on  and  after  September  1, 
1973,"  (emphasis  addedj  must  conform 
with  NHTSA's  $  571.217  (FMVSS  217). 
At  the  time  this  provision  was  adopted, 
FMVSS  217  applied  only  to  other  buses 
and  it  was  optional  for  school  buses. 
The  FHWA  inserted  the  language, 
"including  school  buses,"  in 
§  393.61(b)(2)  to  make  clear  that  school 
buses  used  in  interstate  commerce  and, 
therefore,  sub)ect  to  the  FMCSRs,  were 
required  to  comply  with  the  bus  exit 
standards  in  Standard  FMVSS  217. 
Section  393.61(b)(3)  regarding  push-out 
windows  provides  that  older  buses  must 
conform  with  the  requirements  of 
8§  393.61(b)  or  571.217.  Buses  which 
are  subject  to  §  571.217  would  follow 
NHTSA"s  interpretation  on  push-out 
windows.  Buses  which  are  subject  to 
§  393.61(b)(1)  of  the  FMCSRs  are 
required  to  have  emergency  windows 
that  are  either  push-out  windows  or  that 
have  laminated  safety  glass  that  can  be 
pushed  out  in  a  manner  similar  to  a 
push-out  window. 

Section  393.62    Window  Obstrvctions 
Question  J:  May  a  bus  being  operated 
by  a  for-hire  motor  carrier  of  passengers, 
under  contract  with  a  governmental 
agency  to  provide  transportation  of 
prisoners  in  interstate  commerce,  be 
allowed  to  operate  with  security  bars 
covering  the  emergency  push  out 
windows,  and  with  locked  emergency 
door  exits? 

Guidance:  Yes.  Even  when  the 
transportation  is  performed  by  a 
contract  carrier,  the  welfare,  safety  and 
security  of  the  prisoners  is  under  the 
authority  of  the  governmental 
corrections  agency  and,  thus,  the  agency 


OMy  require  additional  security 
meastues.  For  these  types  of  operations, 
a  carrier  may  meet  the  special  security 
requifoments  of  the  governmental 
corrections  agency  regarding  emergency 
exits.  However.  CMVs  that  have  been 
modified  to  meet  the  security 
requirements  of  the  corrections  agency 
may  not  be  used  for  other  purposes  that 
are  subject  to  the  FMCSRs  unless  they 
meet  the  emergency  exit  requirements. 

Section  393.65    All  Fuel  Systems 

Question  1:  May  a  fuel  fill  pipe 
opening  be  placed  above  the  pasaenger 
floor  level  if  it  is  not  physically  within 
the  passenger  compartment? 

Guidance:  Yes.  In  addition,  the  fill 
pipe  may  intrude  into  the  passenger 
compartment  as  long  as  the  fill  pipe 
opening  complies  with  §  3g3.65(b)(4), 
and  the  fill  pipe  is  protected  by  a 
housing  or  covering  to  prevent  leakage 
or  fumes  into  the  passenger 
compartment. 

Section  393.67    liquid  Fuel  Tanks 

Question  1:  May  a  properly  vented 
fuel  cap  be  used  on  a  fuel  tank  equipped 
with  another  fuel  venting  system? 

Guidance:  Yes  (see  §  393.3). 

Question  2:  Do  the  FMCSRs  specify  a 
particular  pressure  relief  system? 

Guidance:  No,  but  the  performance 
standards  of  §  393.67(d)  must  be  met. 

Question  3:  What  standards  under  the 
FMCSRs  must  be  met  when  a  liquid  fuel 
tank  is  repaired  or  replaced? 

Guidance:  A  replacement/repaired 
tank  must  meet  the  applicable  standards 
in  §  393.67. 

Section  393. 70    Coupling  Devices  and 
Towing  Methods.  Except  for  Driveaway- 
Towaway  Operations 

Question  1:  Is  there  a  minimum 
number  of  fasteners  required  to  bsten 
the  upper  fifth  wheel  plate  to  the  frame 
of  a  trailer? 

Guidance:  The  FMCSRs  do  not 
specify  a  minimum  number  of  fasteners. 
However,  the  industry  recommends  that 
a  minimum  of  10  5/8  inch  bolts  be  used. 
If  1/2  inch  bolts  are  used,  the  industry 
recommends  at  least  14  bolts.  The  CVSA 
has  adopted  these  industry  standards  as 
a  part  of  its  vehicle  out-of-service 
criteria. 

Question  2:  When  two  safety  chains 
are  used,  must  the  ultimate  combined 
breaking  stren^  of  each  chain  be  equal 
to  the  gross  weight  of  the  towed 
vehicle(8)  or  would  the  requirements  be 
met  if  the  combined  breaking  strength  of 
the  two  chains  is  equal  to  the  gross 
weight  of  the  to%ved  vehicle(s). 

Guidance:  If  the  ultimate  combined 
breaking  strength  of  the  two  chains  is 
equal  to  the  gross  weight  of  the  towed 


Federal  Regfaitef  /  Vol.  58.  No.  220  I  Wednesday.  Norember  17.  1993  /  Rules  and  Regulations  60757 


vehidafs),  the  requirements  of 
§  393.70(d)  are  saUsfied.  It  should  be 
noted  that  some  States  may  have  more 
stringent  requirements  for  safety  chains. 

Section  393.71  Coupling  Devices  and 
Towing  Methods,  Driveaway-Towaway 
Operations 

Question  1:  May  a  fifth  wheel  be 
considered  as  a  coupling  device  when 
towing  s  semi-trailer  in  a  driveaway- 
towaway  operation? 

Guidance:  Yes.  Section  393.71(g) 
requires  the  use  of  a  tow-bar  or  a  saddle- 
mount,  Since  a  saddle-mount  performs 
the  function  of  a  conventional  fifth 
wheel  the  use  of  a  fifth  wheel  is 
consistent  with  the  requirements  of  this 
section. 

Section  393.75    Tires 

Question  1;  If  a  CMV  has  a  defective 
tire,  may  the  driver  remove  the  defective 
tire  fi-om  the  axle  and  drive  with  three 
tires  on  an  axle  instead  of  four? 

Guidance:  Yes,  provided  the  weight 
on  the  single  remaining  tire  does  not 
exceed  the  maximum  allowed  under 
§  393.75(f). 

Question  2:  May  a  CMV  be  operated 
with  tires  that  carry  a  greater  weight 
than  the  weight  marked  on  the'sidewall 
of  the  tires? 

Guidance:  Yes,  but  only  if  the  CMV  is 
being  operated  under  the  terms  of  a 
State-issued  special  permit,  and  at  a 
reduced  speed  that  is  appropriate  to 
compensate  for  tire  loading  in  excess  of 
the  rated  capacity. 

Question  3:  May  a  vehicle  tran^)ort 
hazardous  materials  when  equipped 
with  retreaded  tires? 

Guidance:  Yes.  The  only  CMV  that 
may  not  utilize  retreaded  tires  is  a  bus, 
and  then  only  on  its  front  wheels. 

Question  4:  May  tires  be  filled  with 
materials  other  than  air  (e.g.,  silicone, 
polyurethane)? 

Guidance:  Section  393.75  does  not 
prohibit  the  use  of  tires  filled  with 
material  other  than  air.  Howevw, 
§  393.3  may  prohibit  the  use  of  such 
tires  under  certain  cirounstaBces.  Some 
substanoBs  used  in  place  of  air  in  tires 
may  not  maintain  a  constant  physical 
state  at  diiHierent  temperatures.  While 
these  substances  are  solid  at  lower 
temperatures,  the  increase  in 
temperature  from  highway  use  may 
result  in  the  substance  changing  from  a 
solid  to  a  liquid.  The  use  of  a  substance 
which  could  undergo  such  a  change  in 
its  physical  characteristics  is  not  safe, 
and  is  not  in  compliance  %vith  §  393.3. 

Section  393.76    Sleeper  Berths 

Question  1:  If  a  compartment  in  a 
CMV  is  no  looger  used  as  a  sle^)er 
berth,  must  it  be  maintained  and 


equipped  as  a  sleeper  berth  as  required 
in  §393.76? 
GaidaiHx:  No. 

Sect/on  393.78    Windshield  Wipers 

Question  1:  Are  windshield  warier 
systems  required? 

Guidance:  No.  only  windshield 
wipers  are  requijed. 

Section  393.81    Horn 

Question  I;  Do  the  FMCSRs  spedfy 
what  type  of  horn  is  to  be  used  on  a 
CMV? 

Guidance:  No. 

Question  2:  Are  there  established 
criteria  in  the  FMCSRs  to  determine  the 
minimum  sound  level  of  horns  on 
CMVs? 

Guidance:  No. 

Section  393.82    Speedometer 

Qaestion  J:  What  does  the  phrase 
"reasonable  accuracy"  mean? 

Guidance:  "Reasonable  acanacy"  is 
interpreted  to  mean  accuracy  to  within 
plus  or  minus  5  mph  at  a  speed  of  50 
mph. 

Section  393.83    Exhausf  System 

Question  I.-  Is  a  heat  shield  mandatory 
on  a  vertical  exhaust  stack? 

Guidance:  No.  However,  §  393.83 
requires  the  placement  of  the  exhauat 
system  in  such  a  manner  as  to  prevent 
the  burning,  charring,  or  damaging  of 
the  electrical  wiring,  the  fuel  supply,  or 
any  combustible  part  of  the  CMV. 

Question  2:  Does  §  393.83  specify  the 
type  of  exhaust  system,  vertical  or 
horizontal,  to  be  used  on  trucks  or 
truck-tractors? 

Guidance:  No. 

Section  393.87    Flags  on  Projecting 
Loads 

Question  1:  May  a  triangular-shaped 
flag  or  device  be  used  by  itself  to  mark 
an  oversized  load? 

Guidance:  No.  However,  nothing 
prohibits  using  a  triangular-shaped  flag 
in  conJTuiction  with  the  prescribed  flag. 

Section  393.88    Television  Receivers 

Qaestion  1:  Does  S  393.88  restrict  the 
use  of  closed  circuit  monitor  devices 
being  used  as  a  safety  viewing  system 
that  would  eliminate  blind-side  motor 
carrier  accidents? 

Guidarux:  No.  The  restriction  of  this 
section  would  not  apply  because  the 
device  cannot  receive  television 
broadcasts  or  be  used  for  the  \  iewing  of 
videotapes. 

Section  393£9    Buses,  Driveshaft 
Protection 

Question  1 :  For  the  purposes  of 
S  393.89,  would  a  spline  and  yoke  that 


is  secured  by  a  nut  be  considered  a 
sliding  connection? 

Guidance:  No.  To  be  considered  a 
sliding  connection,  the  spline  muat  be 
able  to  move  widiin  the  sleeve.  When 
the  end  of  the  spline  is  secured  by  a  nut. 
it  no  longer  has  that  freedom. 

Question  2:  On  mtiltiple  driveshaft 
buses,  does  $  393.89  require  that  aD 
segments  of  the  driveshaft  be  protected 
no  matter  the  segments'  length? 

Guidance:  Yes.  Each  driveshaft  must 
have  one  guard  or  bradcet  for  eadi  end 
of  a  shaft  which  is  provided  with  a 
sliding  connection  (spline  or  other  such 
device). 

Question  3:  How  does  an  existing 
pillow  bearing  (shaft  support)  on  a 
multiple  driveshaft  system  affsct  the 
requirement? 

Guidance:  It  does  not  affect  the 
requirement.  It  is  part  of  the 
requirement 

Section  393.92    Buses.  Marking 
Emergency  Doors 

Question  1.  Is  a  contractor-operated 
school  bus  operating  in  interstate 
commerce  required  to  have  emergency 
lights  over  the  exit  door? 

Guidance:  Yes.  Any  bus  used  in 
interstate  commerce  for  other  than 
school  bus  operations,  as  defined  in 
§  390.5.  is  subject  to  the  FMCSRs. 

Section  393.93    Seats.  Seat  Belt 
Assemblies  and  Seat  Belt  Assembly 
Anchorages 

Question  I.  If  a  CMV,  other  than  a 
.  motorcoach,  is  equipped  vdth  a 
passenger  seat,  is  a  seat  beh  reqmred  for 
the  passenger  seat? 
Guidance:  Yes. 

Section  393.95    Emergency  Equipment 
on  all  Power  Units 

Question  1:  May  other  warning 
devices  be  used  in  lieu  of  the  devices 
required  by  §  393.95? 

Guii^mce:  Na  However,  other 
additional  wraming  devices  may  be  used 
in  conjunction  with  the  required 
devices  provided  thoee  devices  do  not 
decrease  the  efiectiveness  of  the 
required  warning  devices. 

Qiestion  2:  Are  pressure  gauges  the 
only  acceptable  means  for  a  visual 
detwmination  that  a  fire  extinguisher  is 
fully  charged? 

Guidance:  No,  as  long  as  there  is  some 
means  to  permit  a  visual  determination 
that  a  fire  extinguisher  is  fully  charged. 

Section  393. 1 00    General  Rules  for 
Protection  Against  Shifting  or  Falling 
Cargo 

Question  1:  When  securing  cargo,  is 
the  use  of  a  tiedown  every  10  lin«ar  feet. 
or  fraction  thereof,  adequate? 
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Guidance:  Yes,  as  long  as  the 
aggregate  strength  of  the  tiedowns  is 
equal  to  the  requirements  of  §  393.102, 
and  each  article  is  secured. 

Question  2:  Are  CMVs  transporting 
metal  objects  reauired  to  use  option  C7 

Guidance:  Only  those  CMVs  which 
cannot  comply  with  options  A,  B,  or  D 
are  reqxiired  to  conform  to  option  C  (see 
§  393.100(c)). 

Question  3:  Are  the  requirements  of 
$  393.100  the  only  cargo  securement 
requirements  motor  carriers  must 
comply  with? 

Guidance:  No.  A  motor  carrier,  when 
transporting  cargo,  must  comply  with 
all  the  applicable  cargo  securement 
requirements  of  subpart  I  and  $  392.9. 

Question  4:  Do  the  rules  for  protection 
against  shifting  or  falling  cargo  apply  to 
CMVs  with  enclosed  cargo  areas? 

Guidance:  Yes.  All  CKfVs  transporting 
cargo  must  comply  with  the  applicable 
provisions  of  §$  393.100-393.106 
(subpart  I)  to  prevent  the  shiiting  or 
falling  of  cargo  aboard  the  vehicle. 

Qitestion  5:  May  an  intermodal 
container  be  transported  aboard  a 
flatbed  or  lowboy  trailer? 

Guidance:  Yes,  if  the  flatbed  or 
lowboy  trailer  is  equipped  with  integral 
latching  devices. 

Question  6:  How  many  tiedowns  are 
reauired  for  the  transportation  of  logs  on 
pole  trailers  with  trip-bolsters  or  other 
stanchions? 

Guidance:  Section  393.100(b) 
provides  motor  carriers  with  several 
options  for  complying  with  §  393.100. 
Although  option  B  specifically 
addresses  the  use  of  tiedowns  for  each 
10  linear  feet  of  lading  or  fraction 
thereof  (with  certain  exceptions),  option 
D  indicates  the  motor  carrier  may  use 
"other  means  •  •  •  which  are  similar 
to,  and  at  least  as  effective  *  *  *"  as 
options  A.  B,  and  C  Therefore,  the  trip- 
bolsters  or  other  stanchions  in 
conjimction  with  securement  devices 
meeting  the  reqiiirements  of  §  393.102 
may  (depending  cm  the  amount  by 
which  the  logs  exceed  the  length  of  the 
trailer)  be  used  to  satisfy  option  D. 

Section  393.102    Securement  Systems 

Question  1:  What  is  the  relationship 
between  the  working-load  limit  of  the 
securement  device  and  the  ultimate 
breaking  strength  of  the  same  device? 

Guidance:  The  working-load  limit,  as 
used  in  the  CVSA/FHWA  out  of  service 
criteria,  is  equal  to  one-third  of  the 
ultimate  breaking  strength  of  the  same 
device. 

Section  393. 1 06    Front-end  Structure 

Question  1:  When  describing  a 
headerboard  or  cab  protection  device, 
the  regulations  state  that  similar  devices 


may  be  used.  What  is  meant  by  the  term 
similar  devices? 

Guidance:  The  term  similar  devices 
has  refsrence  to  devices  equivalent  in 
strength  and  function,  though  not 
necessary  in  appearance  and 
construction  as  headerboards. 

Section  393.201    Frames 

Question  1:  Are  cross  members  of 
CMVs  considered  part  of  the  frame? 

Guidance:  Yes. 

Question  2:  Does  §  393.201  of  the 
FMCSRs  apply  to  trailers? 

Guidance:  No.  Section  393.  201  is 
specific  to  buses,  trucks,  and  truck 
tractors. 

Special  Topics— CMV  Parts  and 
Accessories 

Question  1:  Do  tires  merited  "NHS" 
(not  for  highway  service)  mean  that 
highway  use  is  prohibited  by  §  393.75? 

Guidance:  No,  provided  the  use  of 
such  tires  does  not  decrease  the  safety 
of  operations  (see  Periodic  Inspection 
Requirements,  Appendix  G  to  subpart 
B). 

Fait  395-^oars  of  Service  of  Drivers 

Sections  Interpreted 

395.1  Scope  of  the  Rules  in  This  Part 

395.2  Definitioiu 

395.3  Maximum  Driving  and  On-Duty  Time 
395.8    Drivers'sRecnd  of  Duty  Status 
395.13    Drivers  Declared  Out  of  Service 

Section  395.1 
This  Part 


Scope  of  the  Rules  in 


Question  1 .-  If  a  driver  invokes  the 
exception  for  adverse  driving 
conditions,  does  a  supervisor  need  to 
sign  the  driver's  record  of  duty  status 
when  he/she  arrives  at  the  destination? 

Guidance:  No. 

C2uestJon  2:  May  a  driver  use  the 
adverse  driving  conditions  exception  if 
he/she  has  accumulated  driving  time 
and  on-duty  (not  driving)  time,  that 
would  put  the  driver  over  15  hours  or 
over  70  hours  in  8  consecutive  days? 

Guidance:  No.  The  adverse  driving 
conditions  exception  applies  only  to  the 
10-hour  rule. 

Question  3:  Are  there  allowances 
made  in  the  FMCSRs  for  delays  caused 
by  loading  and  unloading? 

Guidance:  No.  Althou^,  the 
regulations  do  make  some  allowances 
for  unforeseen  contingencies  such  as  in 
§  395.1(b)  adverse  driving  conditions, 
and  §39S.l(b)(2)  emergency  conditions, 
loading  and  unloading  delays  do  not  tail 
within  the  definition  of  these  sections. 

Question  4:  May  time  spent  in 
sleeping  Cacilities  being  transported  as 
cargo  (e.g.,  boats,  campers,  travel 
trailers)  be  recorded  as  sleeper  berth 
time? 


Guidance:  No.  it  cannot  be  recorded 
as  sleeper  berth  time. 

Question  5:  May  sleeper  berth  time 
and  off-duty  periods  be  combined  to 
meet  the  8-hour  off-duty  requirement? 

Guidance:  Yes,  as  long  as  the  8  hour 
period  is  consecutive  and  not  broken  by 
on  duty  or  driving  activities,  lliis  does 
not  apply  to  drivers  at  natural  gas  or  oil 
well  locations  who  may  separate  the 
periods. 

Question  6:  What  constitutes  the  100 
air-mile  radius  exemption? 

Guidance:  The  term  "air-mile"  is 
internationally  defined  as  a  "nautical 
mile"  which  is  equivalent  to  6,076  feet/ 
1,852  meters.  Thus,  the  100  air  miles  are 
equivalent  to  115.08  statute-miles  or 
185.2  kilometers. 

Question  7:  What  documentation 
must  a  driver  claiming  the  100  air-mile 
radius  exemption  (§  395.1(e))  have  in 
his/her  possession? 

Guidance:  None. 

Question  8:  Must  a  motor  carrier 
retain  100  air-mile  driver  time  records  at 
its  principal  place  of  business? 

Guidance.  No.  However,  upon  request 
by  an  authorized  representative  of  the 
FHWA  or  State  official,  the  records  must 
be  produced  within  a  reasonable  period 
of  time  (2  working  days)  at  the  location 
where  the  review  takes  place. 

Question  9:  How  may  a  driver  utilize 
the  adverse  driving  conditions 
exception,  or  the  emergency  conditions 
exception  as  found  in  §  395.1(b),  to 
preclude  an  hour  of  service  violation? 

Guidance:  An  absolute  prerequisite 
for  any  such  claim  must  be  that  the  trip 
involved  is  one  which  could  normally 
and  reasonably  have  been  completed 
without  a  violation  and  that  the 
unforeseen  event  occurred  after  the 
driver  began  the  trip. 

Drivers  who  are  dispatched  after  the 
motor  carrier  has  been  notified  or 
should  have  known  of  adverse  driving 
conditions  are  not  eligible  for  the  two 
hours  additional  driving  time  provided 
for  under  §  395.1(b),  Adverse  driving 
conditions.  The  term  "in  any 
emergency"  shall  not  be  construed  as 
encompassing  such  situations  as  a 
driver's  desire  to  get  home,  shippers' 
demands,  market  declines,  shortage  of 
drivers,  or  mechanical  feilures. 

Question  10:  May  a  driver  record 
sleeper  berth  time  as  off-duty  time  on 
line  one  of  the  record  of  duty  status? 

Guidance:  No.  The  driver's  record  of 
duty  status  must  accurately  reflect  the 
driver's  activities. 

Question  1 1 :  May  an  operation  that 
changes  its  normal  worii-reporting 
location  on  an  intermittent  oasis  utilize 
the  100  air-mile  radius  exemption? 

Guidance:  Yes.  However,  when  the 
motor  carrier  changes  the  normal 
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reporting  location  to  a  nvw  reporting 
location,  that  trip  (from  tiie  old  locatiaa 
to  the  new  location)  must  b«  record«d 
on  the  record  of  duty  status  Iwcauae  the 
driver  has  not  renuned  to  his/her 
normal  vfotk  reporting  location. 

Question  12:  VVhen  must  a  driver 
prepare  a  record  of  duty  status  for  a  day 
when  the  driver  exceeds  the  100  air- 
mile  radius  exemption  criteria? 

Guidance:  A  driver  most  begin  to 
prepare  the  record  of  duty  status  for  the 
day  immediately  after  he/she  becomes 
aware  that  the  terms  of  the  100  air-mile 
radiuf  exemption  cannot  be  met. 

Qatstion  13:  When  a  driver  fails  to 
meet  the  provisions  of  the  100  air-mile 
radius  exemption  (S  395.1(e)).  is  the 
driver  required  to  have  copies  of  his/her 
records  of  dxity  status  for  the  previous 
seven  days?  Must  the  driver  prepare 
daily  records  of  duty  status  for  the  next 
seven  days? 

Guidance:  The  driver  must  only  have 
in  his/her  possession  a  record  of  duty 
status  for  the  day  he/she  does  not 
qualify  for  the  exemption. 

Question  14:  May  a  driver  use  a 
record  of  duty  status  form  as  a  time 
record  to  meet  the  requirement 
contained  in  the  100  air-mile  radius 
exemption? 

Guidance:  Yes.  provided  the  form 
contains  the  mandatory  requirements. 
Question  15;  Must  the  driver's  name 
and  each  date  worked  ^tpettr  on  the 
time  record  prepared  to  comply  with 
§  395.1(e),  100  air-mile  radius  driver? 

Guidance:  Yes.  The  driver's  name  or 
other  identification  and  date  worked 
must  be  shown  on  the  time  record. 

Question  16:  May  drivers  who  work 
split  shifts  take  advantage  of  the  100  air- 
mile  radius  exemption  found  at 
§  395.1(e)? 

Guidance:  Yes.  Drivers  who  work 
split  shifts  may  take  advantage  of  the 
100  air-mile  radius  exemption  if: 

1.  The  drivers  operate  within  a  100 
air-mile  radius  of  their  nonnal  work- 
reporting  locations; 

2.  The  drivers  return  to  their  work- 
reporting  locations  and  are  released 
from  work  at  the  end  of  each  shift  and 
eadi  shift  is  less  than  12  consecutive 
hours; 

3.  The  drivers  are  off-duty  for  more 
than  8  consecutive  hours  before 
reporting  for  their  first  shift  of  the  day 
and  spend  lees  than  12  hours,  in  the 
aggregate,  on-duty  each  day; 

4.  'iM  drivers  do  not  exceed  a  total 
of  10  hours  driving  time  and  are 
aftmled  8  or  more  conaecutive  hoim 
off-duty  prior  to  their  fint  shift  of  the 
day.  and 

5.  The  employing  motor  cafrien 
maintaia  and  retain  the  time  records 
required  by  39S.l(e)(5). 


(^MstkM  17:  A  compaay  prepvis  and 
maintains  time  records  far  drivers 
classified  as  100  aiMiiile  radius  driwrt. 
The  drivers  usually  do  not  work  every 
day  of  the  week.  Does  the  motor  carrier 
have  to  maintaiB  time  records  far  the 
days  the  drivers  do  not  work? 

Guidance:  The  motor  carrier  mnst 
maintain  tine  records  stating  that  the 
drivers  were  off-duty  during  the  dsys 
the  drivers  did  not  work.  However,  if 
the  drivers  are  off  ooneecutive  days,  the 
employer  may  prepare  a  single  time 
record  stating  the  days  each  driver  was 
offnluty. 

Question  18:  May  a  driver  who  is 
taking  advantage  of  the  100  air-mile 
radius  exemption  in  §  3e5.1(e)  be 
intermittently  ofF-duty  during  the  period 
away  from  tin  work-reporting  location? 

Guidance:  Yes.  a  driver  may  be 
intermittently  off-duty  during  the  period 
away  from  the  %raik-repoiting  location 
provided  the  driver  meets  all 
requirements  for  being  off-duty.  If  the 
driver's  period  away  from  the  work- 
reporting  location  includes  periods  of 
off-duty  time,  the  time  record  must 
show  both  total  on  duty  time  and  total 
off-duty  time  during  his/her  tour  of 
duty.  In  any  event,  the  driver  must 
return  to  the  woik-reporting  location 
and  be  releesed  from  work  within  12 
consecutive  houra. 

Question  19:  Is  the  exemption 
contained  in  §  395.1(f)  concerning 
department  store  deliveries  during  the 
period  &t>m  December  10  to  December 
25  limited  to  only  drivers  employed  b^ 
department  stores? 

Guidance:  No.  The  exemption  applies 
to  all  drivers  engaged  solely  in  making 
local  dehveries  bnm  retail  stores  and/w 
retail  catalog  businesses  to  the  ultimate 
consumer,  when  driving  solely  within  a 
100-air  mile  radius  of  the  drivw's  work- 
reporting  location,  during  the  dates 
specified. 

Section  395  J    DefinitiooM        —i 

Questiim  1:  A  company  told  alTof  its 
driven  that  it  would  no  longar  pay  far 
driving  frxnn  the  last  stop  to  home  end 
that  tids  time  should  not  be  shown  on 
the  time  cards.  Is  it  a  violation  of  the 
FMCSRs  to  operas  a  CMV  from  the  last 
stop  to  home  and  not  show  that  time  oo 
the  time  cards? 

Guidajtce:  The  FMCSRs  do  not 
address  questians  of  pay.  All  the  time 
spent  operating  a  CMV  far.  or  at  the 
direction  ot  a  motor  carrier  must  ba 
recorded  as  driving  time. 

Question  2:  What  coDditiogu  nniat  be 
■Mt  far  a  CMV  driver  to  record  meal  and 
other  routine  stops  made  during  a  tour 
of  duty  as  off^hity  time? 

Guidance:  I.TIm  (hivar  mnst  have 
been  relieved  of  all  duty  aad 


responaifaility  far  the  care  and  custody 
of  the  vehk:le,  its  err nssis  his,  and  any 
cargo  or  passangars  it  may  be  canying. 

2.  The  duration  of  the  drivw's  leU^ 
from  duty  must  be  a  finite  period  of 
time  vibkh  is  of  sufficient  duration  to 
ensure  that  the  accumulated  fatigue 
resulting  from  <M>eratii^  a  CMV  will  ba 
significantly  reduced. 

3.  If  the  (iriver  has  been  relieved  from 
duty,  as  noted  in  (1)  above,  the  duration 
of  the  relief  from  duty  must  have  been 
made  known  to  the  driver  prior  to  the 
driver's  departure  in  written 
instructions  from  the  employer.  There 
are  no  record  retention  requirements  far 
theae  instructions  on  board  a  vehicle  or 
at  a  motor  carrier's  principal  place  of 
business. 

4.  During  the  stop,  and  far  the 
duration  of  the  stop,  the  driver  must  ba 
at  liberty  to  pursue  activitias  of  his/hsr 
own  choosing  and  to  leave  the  premiaes 
where  the  vehicle  is  situated. 

Question  3:  Do  telephone  calls  to  or 
from  the  motor  carrier  that  mootantarily 
interrupt  a  driver's  rest  period 
constitute  a  rhangn  of  the  driver's  duty 
status? 

Guidance-.  Telephone  calls  of  this 
type  do  not  prevent  the  driver  frt>m 
obtaining  adequate  raat.  Therefore,  the 
FHWA  does  not  consider  theee  brief 
telephone  calls  to  be  a  break  in  the 
driver's  off-duty  status. 

Question  4:  If  a  driver  is  required,  by 
a  motor  carrier,  to  cany  a  pager/beeper 
to  receive  notification  to  contact  the 
motor  carrier  for  a  duty  assignment, 
how  should  this  time  be  recorded? 

Guidance:  The  time  is  to  be  recorded 
as  off-duty. 

Question  5:  May  a  sleeper  berth  be 
used  for  a  period  of  lass  than  2  hours' 
duration? 

Guidance-.  Yes.  The  sleeper  berth  may 
be  used  for  such  periods  of  inactivity. 
Periods  of  time  ot  less  than  2  hours 
spent  in  s  sleeper  berth  may  not  be  used 
to  accumulate  the  8  houn  of  off-duty 
Ume  required  bv  §  395.3  of  the  FMCSRs. 

Question  6:  If  a  "driver  tiaiaar" 
oocasioQally  drives  a  CMV,  thereby 
becoming  a  "driver"  (regardless  of 
whether  ha/she  is  paid  for  driving), 
must  the  driver  record  ail  non-driving 
(training)  time  as  on-duty  (not  driving)? 

Guidance:  Yes. 

Question  7:  A  driver  drives  on  stnats 
and  hi^ways  during  the  weak  and 
jockeys  CMVs  in  the  yard  (private 
prop«ty)  on  weekends.  How  is  the  yard 
time  to  be  raoorded? 

Guidance:  On-duty,  driving. 

Question  ft  If  a  driver  is  permitted  to 
use  a  CMV  for  personal  reasons,  hoar 
must  the  driving  time  be  recordsd? 

CufdonoR  When  a  driver  is  raheved 
from  work  and  all  raapoosibiUty  for 
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performing  work,  time  spent  traveling  to 
and  from  die  driver's  work  reporting 
location  is  considered  off-duty  time. 
The  type  of  conveyance  used  between 
the  terminal  and  the  driver's  home, 
restaurant,  etc.,  would  not  alter  the 
situation.  The  driver  who  uses  a  motor 
carrier's  CMV  for  transportation  home, 
and  is  subsequently  called  by  the 
employing  carrier  and  is  dispatched 
from  home,  would  be  on-duty  from  the 
time  the  driver  leaves  home.  A  driver 
placed  out  of  service  for  exceeding  the 
requirements  of  the  hours  of  service 
regulations  may  not  drive  a  CMV  to  any 
location  to  obtain  rest. 

Question  9:  How  does  compensation 
relate  to  on-duty  time? 

Guidance:  The  fact  that  a  driver  is 
paid  for  a  period  of  time  does  not 
always  establish  that  the  driver  was  on- 
duty  for  the  purposes  of  part  395  during 
that  period  of  time.  A  driver  may  be 
relieved  of  duty  under  certain 
conditions  and  still  be  paid. 

Question  10:  Must  non-transportation- 
related  work  for  a  motor  carrier  be 
recorded  as  on-duty  time? 

Guidance:  Yes.  All  work  for  a  motor 
carrier,  whether  compensated  or  not, 
must  be  recorded  as  on-duty  time.  The 
term  "work"  as  used  in  the  definition  of 
"on-duty  time"  in  §  395.2  of  the 
FMCSRs  is  not  limited  to  driving  or 
other  non-transportation-related 
employment. 

Question  11:  How  should  time  spent 
in  transit  on  a  ferry  boat  be  recorded? 

Guidance:  Time  spent  on  a  ferry  by 
drivers  may  be  recorded  as  off-duty  time 
if  they  are  completely  relieved  from 
work  and  all  responsibility  and 
obligation  to  the  motor  carriers  for 
which  they  drive.  This  relief  must  be 
consistent  with  existing  regulations  of 
the  ferry  company  and  the  U.S.  Coast 
Guard. 

Question  12:  What  is  the  duty  status 
of  a  co-driver  (truck)  who  is  riding 
seated  next  to  the  driver? 

Guidance:  On-duty  (not  driving). 

Question  13:  How  must  a  CMV  driver 
driving  a  non-CMV  at  the  direction  of  a 
motor  carrier  record  this  time? 

Guidance:  If  CMV  drivers  operate 
motor  vehicles  with  GVWRs  of  10,000 
pounds  or  less  at  the  direction  of  a 
motor  carrier,  the  FHWA  requires  those 
drivers  to  maintain  records  of  duty 
status  and  record  such  time  operating  as 
on-duty  (not  driving). 

Question  14:  How  must  the  time  spent 
operating  a  motor  vehicle  on  the  rails 
(roadrailers)  be  recorded? 

Guidance:  On-duty  (not  driving). 

Question  15:  Must  a  driver  engaged  in 
union  activities  affecting  the  employing 
motor  carrier  record  su<m  time  as  on- 
duty  (not  driving)  time? 


Guidance:  A  driver's  union  activities 
which  involve  the  employing  motor 
carrier  must  be  recorded  as  on-duty  (not 
driving)  time. 

Question  16:  How  is  the  50  percent 
driving  time  in  the  definition  of  "driver- 
salesperson"  in  §  395.2  determined? 

Guidance:  The  driving  time  is 
determined  on  a  weekly  baais.  The 
driver  must  be  employed  solely  as  a 
driver-salesperson.  The  driver- 
salesperson  may  not  participate  in  any 
other  type  of  woric  activity. 

Question  17:  May  a  driver  change 
from  and  to  a  driver  salesman  status  at 
any  time? 

Guidance:  Yes,  if  the  change  is  made 
on  a  weekly  basis. 

Question  Id:  Is  the  time  s{>ent  by  CMV 
drivers,  submitting  to  random  and  post- 
accident  drug  tests,  and  time  spent 
traveling  to  and  from  collection  sites  at 
the  direction  of  the  motor  carrier,  on- 
duty  time  within  the  meaning  of 
§39S.2(a)? 

Guidance:  The  time  spent  at  a 
collection  site,  as  well  as  traveling  to 
and  from  a  collection  sKe,  at  the 
direction  of  a  motor  carrier  is 
considered  to  be  on-duty  time. 

Question  19:  May  the  time  a  driver 
spends  attending  safety  meetings, 
ceremonies,  celebrations,  or  other 
company-sponsored  safety  events  be 
recorded  as  off-duty  time? 

Guidance:  Yes,  if  attendance  is 
voluntary. 

Question  20:  How  must  a  ^ver 
record  time  spent  on-call  awaiting 
dispatch? 

Guidance:  The  time  that  a  driver  is 
free  from  obligations  to  the  employer 
and  is  able  to  use  that  time  to  secure 
appropriate  rest  may  be  recorded  as  off- 
duty  time.  The  fact  that  a  driver  must 
also  be  available  to  receive  a  call  in  the 
event  the  driver  is  needed  at  work,  even 
under  the  threat  of  discipline  for  non- 
availability, does  not  by  itself  impair  the 
ability  of  the  driver  to  use  this  time  for 
rest.  If  the  employer  generally  requires 
its  drivers  to  be  available  for  call  after 
a  mandatory  rest  period  which  complies 
with  the  regulatory  requirement,  the 
time  spent  standing  by  for  a  work- 
related  call,  following  the  required  off- 
duty  period,  may  be  properly  recorded 
as  off-duty  time. 

Question  21:  How  does  a  driver 
record  the  hours  spent  driving  in  a 
school  bus  operation  when  he/she  also 
drives  a  CMV  for  a  company  subject  to 
the  FMCSRs? 

Guidance:  If  the  school  bus  meets  the 
definition  of  a  CMV,  it  must  be  recorded 
as  driving  time. 

Question  22:  A  motor  carrier  relieves 
a  driver  fit>m  duty.  What  is  a  suitable 
facility  for  resting? 


Guidance:  The  only  resting  facility 
which  the  FHWA  regulates  is  the 
sleeper  berth.  The  sleeper  berth 
reouirements  can  be  found  in  $  393.76. 

Question  23:  How  many  times  may  a 
motor  carrier  reUeve  a  driver  from  duty 
within  a  tour  of  duty? 

Guidance:  There  is  no  limitaticMi  on 
the  number  of  times  a  driver  can  be 
relieved  from  duty  during  a  tour  of  duty. 

Question  24:  If  a  driver  is  transported 
by  automobile  from  the  point  of  a 
breakdown  to  a  terminal,  and  then 
dispatched  on  another  run,  how  is  the 
time  spent  in  the  automobile  entered  on 
the  record  of  duty  status?  How  is  the 
time  entered  if  the  driver  goes  off-duty 
once  he  reaches  the  terminal? 

Guidance:  The  time  spent  in  the 
automobile  would  be  on-duty  (not 
driving)  if  dispatched  on  another  run 
once  he/she  reaches  the  terminal,  and 
off-duty  if  he/she  is  given  8  consecutive 
hours  off-duty  upon  reaching  the 
terminal. 

Question  25:  When  a  driver 
experiences  a  delay  on  an  impassable 
highway,  should  tlie  time  he/she  is 
delayed  be  entered  on  the  record  of  duty 
status  as  driving  time  or  on-duty  (not 
driving)? 

Guidance:  Delays  on  impassable 
highways  must  be  recorded  as  driving 
time  because  §  395.2  defines  "driving 
time"  as  all  time  spent  at  the  driving 
controls  of  a  CMV  in  operation. 

Question  26:  A  driver  has  been  given 
written  permission  by  his/her  employer 
to  record  meal  and  other  routine  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  Is  the  driver  required  to  record 
such  time  as  off-duty,  or  is  it  the  driver's 
decision  whether  such  time  is  recorded 
as  off-duty? 

Guidance:  It  is  the  employer's  choice 
whether  the  driver  shall  record  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  However,  employers  may  permit 
drivers  to  make  the  decision  as  to  how 
the  time  will  be  recorded. 

Question  27:  A  driver  has  been  given 
written  permission  by  his/her  employer 
to  record  meal  and  other  routine  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  Is  the  driver  allowed  to  record  his 
stops  during  a  tour  of  duty  as  off-duty 
time  when  the  CMV  is  laden  with 
hazardous  materials  and  the  CMV  is 
parked  in  a  truck  stop  parking  lot? 

Guidance:  Drivers  may  record  meal 
and  other  routine  stops  made  during  a 
tour  of  duty  as  off-duty  time,  except 
when  a  CMV  is  laden  with  explosive 
hazardous  materials  classified  as  hazard 
divisions  1.1, 1.2,  or  1.3  (formerly  Class 
A  or  B  explosives).  In  addition,  when 
hazardous  materials  classified  under 
hazard  divisions  1.1, 1.2,  or  1.3  are  on 
a  CMV,  the  employer  and  the  driver 
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must  comply  with  §  397.5  of  the 
FMCSRs. 

Section  395.3    Maximum  Driving  and 
OnDuty  Time 

Question  1:  May  a  motor  carrier 
switch  from  a  60-hour/7-day  limit  to  a 
70-hour/8-<iay  limit  or  vice  versa? 

Guidance:  Yes.  The  only  restriction 
regarding  the  use  of  the  70-hour/8-day 
rule  is  tl^t  the  motor  carrier  must  have 
CMVs  coerating  every  day  of  the  week. 
The  70-hour/8Hday  rule  is  a  permissive 
provision  in  that  a  motor  carrier  with 
vehicles  operating  every  day  of  the  week 
is  not  required  to  use  the  70-hour/8-day 
rules  for  calculating  its  drivers'  hours  of 
service.  The  motor  carrier  may, 
however,  assign  some  or  all  of  its 
drivers  to  operate  under  the  70-hour/8- 
day  rule  if  it  so  chooses.  The  assignment 
of  individual  drivers  to  the  60-hour/7- 
day  or  the  70-hour/8-day  time  rule  is 
left  to  the  discretion  of  Uie  motor 
carrier. 

Question  2:  Does  a  driver,  employed 
full  time  by  one  motor  carrier  using  the 
60-hours  in  7-days  rule,  and  part-time 
by  another  motor  carrier  using  the  70- 
hours  in  8-days  rule,  have  the  option  of 
using  either  rule  in  computing  his  hours 
of  service? 

Guidance:  No.  The  motor  carrier  that 
employs  the  driver  on  a  full-time  basis 
determines  which  rule  it  will  use  to 
comply  with  §  395.3(b).  The  driver  does 
not  have  the  option  to  select  the  rule  he/ 
she  wishes  to  use. 

Question  3:  May  a  carrier  which 
provides  occasional,  but  not  regular 
service  on  every  day  of  the  week,  have 
the  option  of  the  60  ho\m  in  7  days  or 
70  hours  in  8  days  with  respect  to  all 
drivers,  during  the  period  in  which  it 
operates  one  or  more  vehicles  on  each 
day  of  the  week? 
Guidance:  Yes. 

Question  4:  A  Canadian  driver  is 
subjected  to  a  log  book  inspection  in  the 
U.S.  The  driver  has  logged  one  or  mora 
13-hour  driving  periods  while  in 
Canada  during  the  previous  7  days,  but 
has  complied  with  all  the  FMCSRs 
while  operating  in  the  U.S.  Has  the 
driver  violated  the  1.0-hour  driving 
requirement  in  the  U.S.? 

Guidance:  No.  Canadian  drivers  are 
required  to  comply  with  the  FMCSRs 
only  when  operating  in  the  U.S. 

Section  395.8    Driver's  Record  of  Duty 
Status 

(^estioa  1:  How  should  a  change  of 
duty  status  for  a  short  period  of  time  be 
shown  on  the  driver's  record  of  duty 
status? 

Guidance:  Short  periods  of  time  (less 
than  IS  minutes)  may  be  identified  by 
drawing  a  line  from  the  appropriate  on- 


duty  (not  driving)  or  driving  line  to  the 
remarks  sectioQ  and  entering  the 
amount  of  time,  sudi  as  "six  minutes." 
and  the  geographic  location  of  the  duty 
statxu  change. 

Question  2:  May  a  rtibber  stamp 
signature  be  used  on  a  driver's  record  of 
duty  status? 

Guidance:  No.  a  driver's  record  of 
duty  status  must  bear  the  signatxue  of 
the  driver  whose  time  is  recorded 
thereon. 

Question  3:  If  a  driver's  record  of  duty 
status  is  not  signed  may  enforcement 
action  be  taken  on  the  current  day's 
record  if  it  contains  &lse  information? 

Guidance:  Enforcement  action  can  be 
taken  against  the  driver  even  though 
that  record  may  not  be  signed.  The 
regulations  require  the  driver  to  keep 
the  record  of  duty  status  current  to  the 
time  of  last  change  of  duty  status 
(whether  or  not  &e  record  has  been 
signed).  Also.  §  395.8(e)  states  that 
making  false  reports  shidl  make  the 
driver  and/or  the  carrier  liable  to 
prosecution. 

Question  4:  Must  drivers,  alternating 
between  interstate  and  intrastate 
commerce,  record  their  intrastate 
driving  time  on  their  record  of  duty 
status? 

Guidance:  Yes.  to  account  for  all  on- 
duty  time  for  the  prior  seven  or  eight 
days  preceding  an  interstate  movement. 
Question  5:  May  a  driver,  being  used 
for  the  fint  time,  submit  records  of  duty 
status  for  the  preceding  seven  days  in 
lieu  of  a  signed  statement? 

Guidance:  The  carrier  may  accept  true 
and  acciirate  copies  of  the  driver's 
record  of  duty  status  for  the  preceding 
seven  days  in  lieu  of  the  signed 
sUtement  required  by  §  395.8(j)(2). 
Question  6:  How  should  multiple 
short  stops  in  a  town  or  city  be  recorded 
on  a  record  of  duty  status? 

Guidance:  All  stops  made  in  any  one 
dty.  town,  village  or  municipality  may 
be  computed  as  one.  In  such  cases  the 
sum  of  all  stops  should  be  shown  on  a 
continuous  line  as  on-duty  (not  driving). 
Hie  aggregate  driving  time  between 
such  stops  should  be  entered  on  the 
record  of  duty  status  immediately 
following  the  on-duty  (not-driving) 
entry.  The  name  of  the  dty,  town, 
village,  or  munidpality,  folloived  by  the 
State  abbreviation  where  all  the  stops 
took  place,  must  appear  in  the 
"remarks"  section  of  the  record  of  duty 
status. 

Question  7:  Is  the  Canadian  bilingual 
or  any  other  reontl  of  duty  status  form 
acceptable  in  the  U.S.? 

Guidance:  Yes,  provided  the  grid 
format  and  spedfic  information 
required  are  induded. 


Question  8:  May  a  motot  cairier 
return  a  driver's  completed  record  of 
duty  status  to  the  drivw  for  correction 
of  inaccurate  or  incomplete  entries? 

Guidance:  Yes,  although  the 
regulations  do  not  require  a  driver  to 
submit  "corrected"  records  of  duty 
status.  A  driver  may  submit  corrected 
records  of  duty  status  to  the  motor 
carrier  at  any  time.  It  is  suggested  the 
carrier  mark  the  second  submission 
"CORRECTED  COPY"  and  staple  it  to 
the  original  submission  for  the  required 
retention  poriod. 

Question  9:  May  a  duplicate  copy  of 
a  record  of  duty  status  Im  submitted  if 
an  original  was  seized  by  an 
enforcement  official? 

Guidance:  A  driver  must  prepare  a 
second  original  record  of  duty  status  to 
replace  any  pane  taken  by  an 
enforcement  offidal.  The  driver  should 
note  that  the  first  original  had  been 
taken  by  an  enforcement  offidal  and  the 
circumstances  under  which  it  was 
taken. 

Question  10:  What  regulaticm, 
interpretation,  nndJot  administrative 
ruling  requires  a  motor  carrier  to  retain 
supporting  documenta  and  what  an     ■ 
those  documenta? 

Guidance:  Section  395.8(k)(l)  requires 
motor  carriera  to  retain  all  supporting 
documenta  at  their  prindpal  piaoas  of 
business  for  a  period  of  6  months  from 
date  of  receipt 

Supporting  documenta  are  the  records 
of  the  motor  carrier  which  are 
maintained  in  the  ordinary  course  of 
business  and  used  by  the  motor  carrier 
to  verify  the  information  recorded  on 
the  driver's  record  of  duty  status. 
Examples  are:  bills  of  lading,  carrier 
pros,  freight  bills,  dispatch  records, 
driver  call-in  records,  gate  record 
receipta.  weight/scale  ticketa.  fuel 
receipta.  foel  billing  statamenta.  toll 
receipts,  international  registration  plan 
receipta,  international  fuel  tax 
agreemmt  receipta,  trip  permita.  port  of 
entry  receipta.  cash  advance  receipta. 
delivery  receipta.  lumper  receipta. 
interchange  and  inspection  reporta. 
lessor  settlement  sheeta,  over/short  and 
damage  reporta,  agricult\iral  inspection 
reporta.  Commercial  Vehide  Safety 
Alliance  reporta.  aoddent  reporta. 
telephone  billing  statementa.  credit  card 
receipta.  driver  rax  reporta,  on-boerd 
computer  reporta,  bonder  crossing 
reporta,  custom  dedarations,  traffic 
dtations,  overweight/oversize  reporta 
and  dtations.  and/or  other  documenta 
directly  related  to  the  motor  carrier's 
operation,  whidi  are  retained  by  the 
motor  carrier  in  connection  with  the 
operatirai  of  ita  transportation  business. 
Supporting  documenta  may  indude 
other  documenta  which  the  motor 
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carrier  w"*^'***—  aid  en  b*  uasd  to 
verify  inJonnattan  od  the  drirer's 
records  of  doty  ttahu.  Ifthaeeraocvd* 
are  maintained  at  iocatians  othw  than 
the  principal  piaoe  of  butinesa  bot  are 
not  used  by  the  motor  carrier  fcH' 
verificatior  purpoaaa,  thay  muat  be 
forwarded  to  the  principal  place  of 
business  upon  a  request  by  an 
authwiaed  representative  of  the  FHWA 
or  State  official  within  2  business  days. 

Question  Il.-badriver  who  woHlb  for 
a  motor  carrier  on  en  occasional  basis 
and  who  is  regularly  employed  by  a 
non-motor  carrier  entity  required  to 
submit  either  records  oif  duty  status  or 
a  signed  statement  regarding  the  hours 
of  service  for  all  on-duty  time  as  "on- 
duty  time"  as  defined  by  S  395.2? 

Guidance:  Yes. 

Question  12:  May  l  driver  use  "white- 
out"  liquid  paper  to  ccnect  a  record  of 
duty  status  entry? 

Guidance:  Any  method  of  correctiQn 
would  be  acceptable  so  long  as  it  does 
not  negate  the  obligatioo  of  the  driver  to 
certify  by  his  or  her  simature  that  all 
entries  were  made  by  me  driver  and  are 
true  and  crrrecL 

Question  13:  Are  driven  required  to 
draw  continuous  Hnee  between  the  off- 
duty,  sleeper  b«th,  driving,  and  on-duty 
(not  driving)  lines  on  a  record  of  duty 
status  when  changing  their  duty  status? 

Guidance:  No.  Under  §  395.a{h)  the 
FMCSRs  require  that  continuous  lines 
be  drawn  b«tween  the  appropriate  time 
markars  within  eadi  duty  status  line, 
but  they  do  not  require  that  continuous 
lines  be  drawn  between  the  q>iBt)priate 
duty  status  Unas  vdian  drivers  c^mge 
their  duty  status. 

Questi<m  14:  What  documenU  satisfy 
the  requirsmant  to  show  a  shipping 
document  number  on  a  record  of  duty 
status  as  found  in  §  395.8(d)(ll)? 

Guidance:  The  following  are  some  of 
the  docimients  acceptable  to  satisfy  the 
requiremsot  shipping  manifests, 
invoioea/freigfat  bUls,  trip  reports, 
charter  orut)rs.  special  order  numbers, 
bus  bUls  or  any  other  document  that 
idantiftas  a  particular  movement  of 
passengers  or  cargo. 

In  the  event  of  multiple  shizMnents,  a 
single  document  wlU  satisfy  the 
requiramapt.  If  a  dri  vr  im  d<spetd»d  on 
8  trip,  which  is  subaeouantfy  completed, 
and  then  is  dispatdwd  on  another  trip 
on  that  nalendsr  day.  two  flipping 
document  numbers  or  two  shippers  and 
commoditiaa  nnist  be  shown  in  the 
remarks  section  of  the  record  of  duty 
status. 

Ques&'oji  15:  If  a  driver  from  a  foreign 
country  only  opaKataa  in  the  U.S.  one 
day  a  weak,  is  he  raquiied  to  keep  a 
record  of  duty  status  far  every  day? 


GuidancB:  A  farai^  driver,  wlisn  in 
the  U.S.,  snist  prodece  a  cmraBt  record 
of  duty  atatus,  and  snfBcisnt 
documentatioo  to  account  far  his  duty 
time  for  the  previous  6  days. 

Quesbon  16:  Are  drivers  raquiied  to 
iachide  their  totd  on  duty  tioM  far  the 
previous  7/8  days  (as  applicable)  on  the 
driver's  record  of  dirty  status? 

Guidance:  Na 

Section  393.13    Drhen  Dedared  Oat  of 
Service 

Questioa  1:  May  a  driver  operate  any 
motor  vehicle,  at  the  direction  of  the 
motor  carrier,  altar  being  plaoBd  out  of 
service  for  an  hours  of  aervioe  violation? 

Guidance:  An  out  of  service  order 
issued  under  S  395.13  extends  onfy  to 
the  operation  of  CMVs.  State  prooedures 
may  differ. 

Question  2:  May  a  driver  operating  a 
CMV  under  a  leese  arrangement  %vlth  a 
motor  carrier,  after  being  placed  out  of 
service  for  an  hours  of  service  violation, 
cancel  the  lease  and  continue  to  operate 
the  vehicle  as  a  private  personal 
conveyance? 

Gujaonce:  No.  Cancellatioo  of  a  leeee 
does  not  retteve  the  driver  of  the 
responsibility  of  complying  with  die  out 
of  service  order  which  prohibits  the 
driver  from  operating  a  CMV. 

Part  .191    Inapertian.  Eapair  and 


SecHoBS  Interpntad 

3M.1    ScqjM 

396.3    Inspectioii,  Repair,  and  X^aiotenance 

396.9    lupectiooorMotorVeiiidflaln 

Opentios 
396.11    Driver  VahidehispactionRepottts) 

Driver  Intpectlon 

Periodic  lospectioo 

Inspector  QualHteatioai 

Periodic  Inspection  Kacordkaepiag 
Requirmnents 

396. 25    QuallflcatioBS  of  Brake  InqMCtors 
Section  396.1    Scope 

Question  1 .-  What  vehicles  are  subject 
topart39tt? 

Guidance:  All  vehidee  felling  within 
the  definition  of  a  CMV  as  defined  in 
$390.5. 

Section  396.3 
Maintenance 


396.13 
396.17 
396.19 
396.21 


Inspection,  Repair,  and 


QaeMon  I;  What  ia  meant  by 
"systemetlc  inspection,  repair  and 
maintenance  "? 

Guidance:  GanaraUy,  systamatic 
means  s  rsgular  or  adieduled  program 
to  keep  v^cles  in  a  safe  operating 
conditian.  Section  396.3  does  not 
specify  inqiection.  maintsnance  or 
repair  intervals  becauae  such  intervals 
are  fleet  qfwcillc  and.  in  some  instancea, 
vriiicle  spadfic  The  inmeclion,  repair 
and  maintenance  intarvais  are  to  be 


determined  by  the  motor  caiiler.  The 

requirements  of  §§  396.11,  396.13,  and 
396.17  are  in  addition  to  the  ^stemaUc 
inspection,  repair  and  in«<nt«tnffi>ce 
required  by  §  396.3. 

QuestJon  2:  Section  396.3(b)(5)  refers 
to  a  record  of  tests.  What  tests  are 
required  of  push-out  wrindows  and 
emergency  door  lampa  on  buaea? 

Guidance:  GezMraUy,  inspection  of  a 
push-out  window  would  require 
pushing  out  the  window.  However,  if 
the  window  may  be  destroyed  by 
puahing  out  to  test  its  proper 
functioning,  a  visual  inspection  may 
quahfy  as  a  test  if  the  in^MCtorcan 
ascertain  the  proper  funcdoning  of  the 
window  vdthout  opming  it  Checking  to 
ensure  that  the  rub^Mr  puah-out  mokttng 
is  properly  in  place  aiKl  has  not 
deteriorated  and  that  any  handlee  or 
marking  instructicms  have  not  been 
tampered  with  would  meet  the  teat 
requirement.  Inspection  of  emergency 
door  malting  Ug^ts  would  require 
opming  the  door  to  test  the  tights. 

Question  3:  Who  has  the 
responsibility  of  inspecting  and 
maintaining  leased  vehicles  "^m^  thajf 
maintenance  records? 

Guidlance:  The  motor  carrier  must 
either  inspect,  repair,  in*<n»iitn,  and 
keep  suitable  records  few  all  vehidee 
sub|ect  to  its  control  for  30  consecudva 
days  or  more,  or  cause  another  party  to 
perform  such  activities.  The  motor 
carrier  is  solely  responsible  for  ensoriag 
that  the  vehidee  under  its  control  ere  in 
safe  operating  omdition  and  that  defects 
have  been  corrected. 

Question  4:  Is  computerized 
recordkeeping  of  CMV  inspection  and 
maintenance  information  permissible 
under  S  396.3  of  the  FMCSts? 

Guidance:  Yes,  if  the  minimum 
inspection,  repeir.  and  maintenance 
records  required  are  induded  ia  the 
computer  informatian  S3rstem  and  can 
be  reproduced  on  demand. 

Question  5:  Where  must  vehicle 
inspection  and  maintenance  records  be 
retained  if  a  vehicle  is  not  housed  or 
maintained  at  a  single  loostlonT 

Guidance:  The  motor  carrier  amy 
retain  the  records  at  a  location  of  its 
choice.  If  the  vehide  maintenance 
records  ere  retained  at  a  location  apart 
from  the  vehide,  the  motor  carrier  is  not 
reUeved  of  its  responsibility  for 
ensuring  that  the  records  an  cunent 
and  fectuaL  In  all  cases,  however.  up<ui 
request  of  the  FHWA  the  maintenance 
reoortls  must  be  BMMle  available  within 
a  reaaonaUe  period  of  tiBM  (2  working 
days). 
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Section  396.9    Inspection  of  Motor 
Vehicles  in  Operation 

Question  1:  Under  what  conditions 
may  a  vehicle  that  has  been  placed  "out 
of  service"  under  $  396.3  be  moved? 

Guidance:  The  vebicle  may  be  moved 
by  being  placed  entirely  upon  another 
vehicle,  towed  by  a  vehicle  equipped 
with  a  crane  or  hoist,  or  driven  if  the 
"out  of  service"  condition  no  longer 
exists. 

Question  2:  Is  it  the  intent  of  §  396.9 
to  allow  "out  of  service"  vehicles  to  be 
towed? 

Guidance:  Yes;  however,  not  all  out  of 
service  vehicles  may  be  towed  away 
from  the  inspection  location.  The 
regulation  sets  up  a  flexible  situation 
that  will  permit  the  inspecting  officer  to 
use  his/her  best  judgment  on  a  case-by- 
case  basis. 

Section  396. 1 1    Driver  Vehicle 
Inspection  Report(s) 

Question  1:  Does  §  396.11  require  the 
DVTR  to  be  turned  in  each  day  by  a 
driver  dispatched  on  a  trip  of  more  than 
one  day's  duration? 

Guidance:  A  driver  must  prepare  a 
DVIR  at  the  completion  of  each  day's 
work  and  shall  submit  those  reports  to 
the  motor  carrier  upon  his/her  return  to 
the  home  terminal.  This  does  not  relieve 
the  motor  carrier  from  the  responsibility 
of  effecting  repairs  and  certification  of 
any  items  listed  on  the  DVIR.  prepared 
at  the  end  of  each  day's  work,  that 
would  be  likely  to  affect  the  safety  of  the 
operation  of  the  motor  vehicle. 

Question  2:  Does  §  396.11  require  that 
the  power  unit  and  the  trailer  be 
inspected? 

Guidance:  Yes.  A  driver  must  be 
satisfied  that  both  the  power  unit  and 
the  trailer  are  in  safe  operating 
condition  before  operating  the 
combination. 

Question  3:  May  more  than  one  power 
unit  be  included  on  the  DVIR  if  two  or 
more  power  units  were  used  by  a  driver 
during  cme  day's  work? 

Guidance:  No.  A  separate  DVIR  must 
be  prepared  for  each  power  unit 
operated  during  the  day's  work. 

Question  4:  Does  §  396.11  require  a 
motor  carrier  to  use  a  specific  type  of 
DVIR? 

Guidance:  A  motor  carrier  may  use 
any  type  of  DVIR  as  long  as  the  report 
contain*  the  information  and  signatures 
required. 

Question  5:  Does  S  396.11  require  a 
separate  DVIR  for  each  vehicle  and  a 
combination  of  vehicles  or  is  one  report 
adequate  to  cover  the  entire 
combination? 

Guidance:  One  vehicle  inspection 
report  may  be  used  for  any  combination, 


provided  the  defacts  or  deficiencies,  if 
any,  are  identified  for  each  vehicle  and 
the  driver  signs  the  report. 

Question  6:  Does  §  396.11(c)  require  a 
motor  carrier  to  effect  repairs  of  all 
items  listed  on  a  DVIR  prepared  by  a 
driver  before  the  vehicle  is  subsequently 
driven? 

Guidance:  The  motor  carrier  must 
effect  repairs  of  defective  or  missing 
parts  and  accessories  listed  in  Appendix 
G  to  the  FMCSRs  before  allowing  the 
vehicle  to  be  driven. 

Question  7:  What  constitutes  a 
"certification"  as  required  by 
§396.11(c)(l)and(2)? 

Guidance:  A  motor  carrier  or  its  agent 
must  state,  in  writing,  that  certain 
defects  or  deficiencies  have  been 
corrected  or  that  correction  was 
unnecessary.  The  declaration  must  be 
immediately  followed  by  the  signature 
of  the  person  making  it. 

Question  8:  Who  must  certify  under 
S  396.11(c)  that  repairs  have  been  made 
when  a  motor  vehicle  is  repaired  en 
route  by  the  driver  or  a  commercial 
repair  facihty? 

Guidance:  Either  the  driver  or  the 
commercial  repair  focility. 

Question  9:  Must  certification  for 
trailer  repairs  be  made? 

Guidance:  Yes.  Certification  must  be 
made  that  all  reported  defects  or 
deficiencies  have  been  corrected  or  that 
correction  was  imnecessary.  The 
certification  need  only  appear  on  the 
carrier's  copy  of  the  report  if  the  trailer 
is  separated  from  the  tractor. 

Question  10:  What  responsibility  does 
a  vehicle  leasing  company,  engaged  in 
the  daily  rental  of  CMVs,  have  regarding 
the  placement  of  the  DVIR  in  the  power 
unit? 

Guidance:  A  leasing  company  has  no 
responsibiUty  to  comply  with  §  396.11 
unless  it  is  the  carrier.  It  is  the 
responsibility  of  a  motor  carrier  to 
comply  with  part  396  regardless  of 
whether  the  vehicles  are  owned  or 
leased. 

Question  1 1  •  Which  carrier  is  to  be 
provided  the  original  of  the  DVIR  in  a 
trip  lease  arrangement? 

Guidance:  The  motor  carrier 
controlling  the  vehicle  during  the  term 
of  the  lease  (i.e.  the  lessee)  must  be 
given  the  original  of  the  DVIR.  The 
controlling  motor  carrier  is  also 
responsible  for  obtaining  and  retaining 
records  relating  to  repairs. 

Question  12:  Must  the  motor  carrier's 
certification  be  shown  on  all  copies  of 
the  DVm? 
Guidance:  Yes. 

Question  13:  Must  a  DVIR  carried  on 
a  power  unit  during  operation  cover 
both  the  power  unit  and  trailer  being 
operated  at  the  time? 


Guidance:  No.  The  DVIR  must  cov« 
the  power  unit  being  operated  at  the 
time.  The  trailer  identified  on  the  report 
may  represent  one  pulled  on  the 
preceding  trip. 

Question  14:  In  Instances  where  the 
DVIR  has  not  been  prepared  or  cannot 
be  located,  is  it  permissible  under 
§  396.11  for  a  driver  to  prepare  a  DVIR 
based  on  a  pre-trip  inspection  and  a 
short  drive  of  a  motor  vehicle? 

Guidance:  Yes.  Section  396.11  of  the 
FMCSRs  places  the  responsibility  on  the 
motor  carrier  to  require  its  drivers  to 
prepare  and  submit  the  DVIR.  If.  in 
unusual  circumstances,  the  DVIR  has 
not  been  prepared  or  cannot  be  located 
the  motor  carrier  may  cause  a  road  test 
and  inspection  to  be  performed  for 
safety  of  operation  and  the  DVIR  to  be 
prepared. 

Question  15:  Is  it  permissible  to  use 
the  back  of  a  record  of  duty  status  (daily 
log)  as  a  DVIR? 

Guidance:  Yes.  but  the  retention 
requirements  of  §  396.1 1  and  §  395.8 
must  be  met. 

Question  16:  Does  §  396.11  require 
that  specific  parts  and  accessories  that 
are  inspected  be  identified  on  the  DVIR? 
Guidance:  No. 

Question  17:  Is  the  Ontario  pre-trip/ 
post-trip  inspection  report  acceptable  as 
a  DVIR  under  §396.11? 

Guidance:  Yes,  provided  the  report 
from  the  preceding  trip  is  carried  on 
board  the  motor  vehicle  while  in 
operation  and  all  entries  required  by 
§§3%.ll.  396.13  are  contained  on  the 
reports. 

Que$tJo/i  18:  Where  must  DVIRs  be 
maintained? 

Guidance:  Since  S  396.11  is  not 
specific,  the  DVIRs  may  be  kept  at  either 
the  motor  carrier's  principal  place  of 
business  or  the  location  where  the 
vehicle  is  housed  or  maintained. 

Question  19:  Who  is  responsible  for 
retaining  DVIRs  for  leased  vehicles 
including  those  of  owner-operators? 

Guidance:  The  motor  carrier  is 
responsible  for  retaining  the  original 
copy  of  each  DVIR  and  the  certification 
of  repairs  for  at  least  3  months  from  the 
date  the  report  was  prepared. 

Question  20:  Is  a  muni-day  DVIR 
acceptable  under  §§  396.11  and  396.137 

Guidance:  Yes.  provided  all 
information  and  certifications  required 
by  §§  396.11  and  396.13  are  contained 
on  the  report. 

Question  21 .-  Is  a  DVIR  required  by  a 
motor  carrier  operating  only  one  tractor 
trailer  combination? 

Guidance:  No.  One  tractor  semi- 
trailer/full trailer  combination  is 
considered  one  motor  vehicle.  However, 
a  carrier  operating  a  single  truck  tractor 
and  multiple  semi-trailers  which  are  not 
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capable  of  being  operated  as  one 
combination  unit  would  be  required  to 
prepare  DVIRs. 

Qvestion  22:  Are  motor  camera 
required  to  retain  the  "legible  copy"  of 
the  last  vehicle  inspection  report 
(referenced  in  $  396.11(cK3))  which  is 
carried  on  the  power  unit? 

Guidance:  No.  The  record  retention 
requirement  refera  only  to  the  original 
copy  retained  by  the  motor  carrier. 

Question  23:  Does  the  record 
retention  reqiiirement  of  §  396.11(c)(2) 
apply  to  all  DVIRs,  or  only  those  reports 
on  which  defects  or  defidendee  have 
been  noted? 

Guidance:  The  record  retention 
requirement  applies  to  all  DVIRs. 

Section  396.13    Driver  Inspection 

Question  J .  If  a  DVIR  does  not 
indicate  that  certain  defects  have  been 
repaired,  e-^i  the  motor  carrier  has  not 
certified  in  writing  that  such  repaire 
were  considered  uxmecessary,  may  the 
driver  refuse  to  operste  the  motor 
vehicle? 

Guidance:  The  driver  is  prohibited 
from  operating  the  motor  v^icle  if  the 
motor  carrier  tails  to  make  that 
certification.  Operation  of  the  vehicle  by 
the  driver  would  cause  the  driver  and 
the  motor  carrier  to  be  in  violation  of 
§  396.11(c)  and  both  would  be  subject  to 
appropriate  penalties.  However,  a  driver 
may  sign  the  certificatim  of  repaira  as 
an  agent  of  the  motor  carrier  if  he/she 
is  satisfied  that  the  repairs  have  been 
performed. 

Question  2:  At  the  end  of  the  day's 
work  and  upon  completion  of  the 
required  DVIR,  what  does  the  dri\'er  do 
with  the  copy  of  the  previous  DVIR 
carried  on  thepower  unit? 

Guidance  There  is  no  requirement 
that  the  driv  ar  submit  the  copy  of  that 
previous  DVTR  to  the  motor  carrier  nor 
is  there  a  retention  requirement  for  the 
motor  carrier.  * 

Section  396. 1 7    Periodic  Inspection 

Question  J:  Some  of  a  motor  carrier's 
vehicles  are  registered  in  a  State  with  a 
mandated  inspection  program  which 
has  been  determined  to  be  as  effective 
as  the  Federal  periodic  inspection 
program,  but  these  vehicles  are  not  used 
in  that  State.  Is  the  motor  carrier 
required  to  make  siire  the  vehicles  are 
inspected  under  that  State's  program  in 
order  to  meet  the  Federal  periodic 
inspection  requirements? 

Guidance:  No.  Those  CMVs  that  are 
subject  to  a  mandatory  State  inspection 
program  may  meet  the  periodic 
inspection  requirements  through  that 
State's  inspection  program.  Section 
396.17  thr-   ;jh  396.23  requirements 
may  be  met  through  a  motor  carrier  self- 


inspection,  a  third  party  inspection,  a 
CVSA  inspection,  or  a  periodic 
inspection  performed  in  any  State  with 
a  program  tnat  FHWA  determines  as 
effiective  as  the  part  396  requirements. 
Howavar.  oomplianoa  with  the  Federal 
periodic  in^Mction  requirements  does 
not  relieve  a  motor  carrier  from  State 
registration  requirements. 

Question  2:  May  the  due  date  for  the 
next  inspection  satisfy  the  requirements 
for  the  inspection  date  on  the  sticker  or 
decal? 

Guidance:  No.  The  rule  requires  that 
the  date  of  the  inspection  be  included 
on  the  report  and  stider  or  decal.  This 
date  may  consist  of  a  month  and  a  year. 

Question  3:  Must  each  vehicle  in  a 
combination  carry  separate  periodic 
inspection  documentation? 

Guidance:  Yes,  unless  a  single 
document  clearly  identifies  all  of  the 
vehides  in  the  OvTV  combination. 

Question  4:  Does  the  sticker  have  to 
be  located  in  a  spedfic  location  on  the 
vehicle? 

Guidance:  No.  The  nile  does  not 
spedfy  where  the  sticker,  decal  or  other 
form  of  documentation  must  be  located. 
.  It  is  the  responsibility  of  the  driver  to 
produce  the  documentation  when 
requested.  Therefore,  the  driver  must 
know  the  location  of  the  sticker  and 
ensure  that  all  information  on  it  is 
legible  and  current.  The  driver  must 
also  be  able  to  produce  the  inspedion 
report  if  that  form  of  documentation  is 
used. 

Question  5:  Is  new  equipment 
required  to  pass  a  periodic  inspection 
under  §396.17? 

Guidance:  Yes,  but  a  dealer  who 
meets  the  inspection  requirements  may 
provide  the  documentation  for  the 
initial  periodic  inspedion. 

Question  6:  Are  the  Federal  periodic 
inspedion  requirements  applicable  to 
U.S.  Government  trailen  operated  by 
motor  carrien  engaged  in  Interstate 
commerce? 

Guidance:  Yes.  The  transportation  is 
not  performed  by  a  governmental  entity 
but  by  a  for-hire  carrier  in  interstate 
commerce. 

Question  7.  Does  a  CMV  equipped 
%vith  tires  marked  "Not  for  Highway 
Use"  meet  the  periodic  inspection 
requirements? 

Guidance:  No.  Appendix  G  to 
Subchapter  B — Minimum  Periodic 
Inspection  Standards,  lists  tires  so 
labeled  as  a  defed  or  deficiency  which 
would  prevent  a  vehicle  from  passing  an 
inspection. 

Question  8:  Is  a  CMV  subjed  to  a 
roadside  inspedion  by  State  or  Federal 
inspedon  if  it  displays  a  periodic 
inspedion  decal  or  other  evidence  of  a 


periodic  inspection  being  conducted  in 
the  past  12  months? 

Guidance:  Yea.  Evidence  of  a  valid 
periodic  inspection  only  predudes  a 
dtation  for  a  violation  of  §  396.17. 

Question  9:  Is  a  State  required  to 
accept  the  periodic  inspection  program 
of  another  State  having  a  periodic 
inspedion  program  meeting  minimum 
FHWA  standards  as  contained  in 
Apjpendix  G  to  the  FMCSRs? 

Guidance:  Yes.  Section  210  of  the.. 
Motor  Carrier  Safety  Ad  of  1984 
establishes  the  prindple  that  State 
inspections  meeting  federally  approved 
criteria  must  be  recognized  by  every 
other  State. 

Question  1 0.- Do  vehides  inspeded 
under  a  periodic  Canadian  inspection 
program  comply  with  the  FHWA 
periodic  ins{>edion  standards? 

Guidance:  Yes.  The  FHWA  has 
determined  that  the  inspedion 
programs  of  all  of  the  Canadian 
Provinces  meet  or  exceed  the  Federal 
requirements  for  a  periodic  inspection 
program. 

Question  1 1 :  Must  a  specific  form  be 
Used  to  record  the  periodic  inspection 
mandated  by  S  396.17? 

Guidance:  No.  Section  396.21  does 
not  designate  any  particular  form,  decal 
or  sticker,  but  does  specify  the 
information  which  must  be  shown  on 
these  documents. 

Question  12:  May  an  inspedor  certify 
a  CMV  as  meeting  the  periodic 
inspection  standards  of  §  396.17  if  he/ 
she  cannot  see  all  components  required 
to  be  inspeded  under  Appendix  G? 

Guidance:  No.  The  affixing  of  a  decal 
or  sticker  or  preparation  of  a  report  as 
proof  of  inspection  indicates 
compliance  with  all  requirements  of 
Appendix  G  to  part  396. 

Question  JJ.If an  intermodal 
container  is  attached  to  a  chassis  at  the 
time  of  a  periodic  inspection,  must  the 
container  also  be  inspeded  to  comply 
with  §  396.17  inspection  requirements? 

Guidance:  Yes.  Safe  loading  is  one  of 
the  inspection  areas  covered  imder 
Appendix  G.  If  the  chassis  is  loaded  at 
the  time  of  inspection,  the  method  of 
securement  of  the  container  to  the 
chassis  must  be  included  in  the 
inspedion.  Although  integral 
securement  devices  such  as  twist  locks 
are  not  listed  in  Appendix  G,  the 
operation  of  these  devices  must  be 
included  in  the  inspedion  without 
removal  of  the  container. 


Section  396.19 
Qualifications 


Inspector 


Question  1:  May  an  entity  other  than 
a  motor  carrier  maintain  the  evidence  of 
inspedor  qualifications  required  by 
S  396.19(b)? 
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Guidance:  Yes.  In  those  cases  in 
which  the  Inspection  is  perfonned  by  a 
commercial  garage  or  similar  fadhty  or 
a  leasing  company,  the  motor  carrier 
may  allow  the  commercial  garage  or 
leasing  company  to  maintain  a  copy  of 
the  inspector's  qualifications  on  behalf 
of  the  motor  carrier.  The  motor  carrier, 
however,  is  responsible  for  obtaining 
copies  of  evidence  of  the  inspector's 
qualifications  upon  the  request  of 
Federal,  State  or  local  officials.  If,  for 
whatever  reason,  the  motor  carrier  is 
unable  to  obtain  this  information  from 
the  third  party,  the  motor  carrier  may  be 
cited  for  non-compUance  with  §  396.19. 

Question  2:  Is  there  a  specific  form  or 
format  to  be  used  in  ensuring  that 
inspectors  are  qualified  in  accordance 
with  §396.19? 

Guidance:  No.  Section  396.19(b) 
requires  the  motor  carriw  to  retain 
evidence  satisfying  the  standards 
without  specifying  any  particular  form. 


Section  396.21    Periodic  Inspection 
Recordkeeping  Requirements 

Question  1:  What  recordkeeping 
requirements  under  S  396.21  is  a  carrier 
subject  to  when  it  utilizes  an  FHWA- 
approved  State  inspection  program? 

Guidance:  The  motor  carrier  must 
comply  with  the  recordkeeping 
requirements  of  the  State.  The 
requirements  specified  in  §  396.21(a)  & 
(b)  are  applicable  only  in  those 
instances  where  the  motor  carrier  self- 
inspects  its  CMVs  or  has  an  agent 
perform  the  periodic  inspection. 

Section  396.25    Qualifications  of  Brake 
Inspectors 

Question  1:  Does  a  CDL  with  an  air 
brake  endorsement  qualify  a  person  as 
a  brake  inspector  under  §  396.25? 

Guidance:  No. 

Question  2:  May  a  driver  who  does 
not  have  the  necessary  experience 
perform  the  adjustment  under  directions 
issued  by  telephone  by  a  qualified 
inspector? 

Guidance:  Yes.  A  driver  is  permitted 
to  perform  brake  adjustments  at  a 
roadside  inspection  providing  they  are 
done  under  the  supervision  of  a 
qualified  brake  adjuster  and  the  carrier 
is  willing  to  assume  responsibility  for 
the  proper  adjustment. 

Question  3:  May  a  driver  or  other 
motor  carrier  employee  be  qualified  as 
a  brake  inspector  imder  8  396.25  by  way 
of  experience  or  training  to  perform 
brake  adjustments  without  being 
qualified  to  perform  other  brake-related 
tasks  such  as  the  repair  or  replacement 
of  brake  comoonents? 

Guidance;  Yes.  A  driver  may  be 
qualified  by  the  motor  carrier  to  perform 
a  limited  number  of  tasks  in  coimection 


with  the  brake  system,  e.g..  inspect  and/ 
or  adjtnt  the  vehicle's  brakes,  but  not 
repair  them. 

Question  4:  Would  a  mechanic  who  is 
employed  by  a  leasing  company  and 
only  works  on  CMVs  that  the  leasing 
company  leases  to  other  motor  carriers 
be  required  to  meet  the  brake  inspector 
certification  requirements? 

Guidance:  No.  The  mechanic  is  not 
requiied  to  meet  the  certification 
requirements  of  S  396.25(d)  since  he/she 
is  not  employed  by  a  motor  carrier. 

Part  397— Transportatioo  of  Haawdous 
Materials;  Driviag  and  Parkiag  Rulaa 

Sections  IntnpTBted 

397. 1    Application  of  the  Rules  in  this  Part 
397.S    Attendance  and  Sunreillance  of 

Motor  Vehicles 
397.7    Parkii^ 
397.9    Routes 
397.13    Smoking 

Section  397.1    Application  of  the  Rules 
in  This  Part 

Question  1:  Who  is  subject  to  part 
397? 

Guidance:  Part  397  applies  to 
interstate  motOT  carriers  that  transport 
hazardous  materials  in  types  and 
quantities  requiring  marking  or 
placarding  under  §  177.823.  Wholly 
intrastate  operations  of  an  interstate 
motor  carrier,  when  hauling  hazardous 
materials  subject  to  §  177.823,  are 
subject  to  this  part.  Clearly  the  intrastate 
operations  of  an  interstate  motor  carriOT 
are  subject  to  part  397  when  §  177.823 
is  applicable. 

Question  2:  Is  the  interstate 
transportation  of  anhydrous  ammonia, 
in  nurse  tanks,  subject  to  part  397? 

Guidance:  The  requirements  of  part 
397  do  not  apply  to  the  direct 
application  of  ammonia  to  fields  firom 
nurse  tanks.  However,  part  397  does 
apply  to  the  transportation  of  nurse 
tanks  on  public  highways,  when 
performed  by  interstate  motor  carriers. 

Section  397.5    Attendance  and 
Surveillance  of  Motor  Vehicles 

Question  1:  What  defines  a  "public 
highway"  or  "shoulder"  of  a  public 
highway  for  the  purpose  of  determining 
violations  under  §  397.5(c)? 

Guidance:  The  applicable 
engineering/highway  design  plans. 

Question  2:  Must  a  driver  of  a  motor 
vehicle  transporting  hazardous 
materials,  other  than  Division  1.1, 1.2, 
or  1.3  (Class  A  or  B)  explosives,  always 
maintain  an  unobstructed  view  and  be 
within  100  feet  of  that  vehicle? 

Guidance:  No.  If  the  vehicle  is  not 
located  on  a  public  street  or  highway  or 
on  the  shoulder  of  a  public  highway, 
then  the  vehicle  need  not  be  within  100 


feet  of  the  driver's  unobstructed  view, 
unless  it  contains  Division  1.1, 1.2,  or 
1.3  (Clasa  A  or  B)  materials. 

(^estion  3:  May  a  motor  carrier 
consider  fuel  stop  operators  as 
"qualified  repre8entative(s)"  fat 
purposes  of  the  attendance  and 
siuveillance  requirements  of  f  397.5? 

Guidance:  Ye*.  However,  the  fiiel  stop 
operator  must  be  able  to  perform  the 
required  functions. 

Question  4:  Who  determines  wrhat  is 
a  "safis  haven"? 

Guidance:  The  selection  of  aafe 
havens  is  a  decision  of  the  "competent 
government  authorities'^  having 
jurisdiction  over  the  area.  The  definition 
found  in  §  397.5(d)(3)  is  purposely  void 
of  any  specific  guidelines  or  criteria.  A 
truck  stop  may  be  considered  a  safa 
haven  if  it  is  so  designated  by  local  or 
State  governmental  authorities. 

Section  397.7    Parking 

Question  1:  When  is  a  v^cle 
considered  "parked"? 

Guidance:  For  the  purposes  of  part 
397.  "parked"  means  the  vehicle  is 
stopped  for  a  purpose  unrelated  to  the 
driving  function  (e.g.,  fueling,  eating, 
loading,  unloading). 

Question  2:  What  constitutes 
"knowledge  and  consent  of  the  person 
in  charee,"  as  used  in  §  397.7(aK2)7 

Guidance:  In  order  to  satisfy  tlie 
requirement  for  "knowledge  and 
consent."  actxial  notice  of  "the  nature  of 
the  hazardous  materials  the  vehicle 
contains"  must  be  given  to  the  p>erson 
in  charge,  and  that  person  must 
affirmatively  agree  to  allow  the  vehicle 
to  be  parked  on  the  property  under  his/ 
her  control. 

Question  3:  Is  the  motor  carrier  or 
driver  relieved  from  the  requirements  of 
§  397.7(a)(3)  if  the  papon  in  charge  of 
the  private  property  is  notified  of  the 
explosive  hazardous  materials 
contained  in  the  vehicle? 

Guidance:  No.  A  vehicle  transporting 
Division  1.1. 1.2.  or  1.3  (Class  A  or  B) 
explosives  must  meet  the  300-foot 
separation  requirement,  regardless  of 
any  notification  made  to  any  person. 

Question  4:  What  is  meant  by  the  term 
"brief  periods  when  necessities  of 
operation  require  .  .  ."  in  S  397.7(a)(3)? 

Guidance:  Brief  periods  of  time 
depend  upon  the  "necessities  of 
operation"  in  question.  Parking  a 
vehicle  containing  Division  1.1. 1.2  or 
1.3  (Class  A  or  B)  materials  closer  than 
300  feet  to  buildings,  dwellings,  etc.  for 
periods  up  to  1  hour  for  a  driver  to  eat 
would  not  be  permitted  under  the 
provisions  of  %  397.7(a)(3).  Parking  at 
fueling  fadUties  to  obtain  fuel,  oil,  etc.. 
or  at  a  carrier's  terminal  would  be 
considered  necessities  of  operation. 
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Question  5:  May  a  safe  haven  be 
designated  within  300  feet  of  an  area 
where  buildings  and  other  structures  are 
likely  to  be  occupied  by  large  numbers 
of  people? 

Guiaance:  The  selection  and 
designation  of  safe  havens  are  a  decision 
of  the  "competent  government 
authorities"  having  jxirisdiction  over  the 
area. 

Question  6:  If  a  motor  vehicle  is 
transporting  Division  1.1, 1.2,  or  1.3 
(Qass  A  or  B)  explosives  and  is  parked 
in  a  safe  haven,  must  it  be  in 
compliance  with  the  parking 
requirements  of  $  397.7? 

Guidance:  Yes.  Safe  havens,  as 
outlined  in  §  397.5,  relate  to  attendance 
and  sxirveillance  requirements.  The 
parking  restrictions  of  §  397.7  still 
apply. 

Question  7:  May  a  driver  transporting 
Division  1.1, 1.2  or  1.3  (Class  A  or  B) 
materials  park  within  100  feet  of  an 
eating  establishment  in  order  to  meet 
the  attendance  and  surveillance 
requirements? 

Guidance:  No,  because  it  will  result  in 
a  violation  of  §  397.7(a)(3). 

Section  397.9    Routes 

Question  1:  May  a  motor  vehicle 
which  contains  hazardous  materials  use 
expressways  or  major  thoroughfares  to 
make  deliveries  within  a  populated 
area? 

Guidance:  Yes,  imless  otherwise 
specifically  prohibited  by  State  or  local 


authorities.  In  many  instances  a  more 
circuitous  route  may  present  greater 
hazards  due  to  Increased  exposure. 
However,  in  those  situations  where  a 
vehicle  is  passing  through  a  populated 
or  congested  area,  use  of  a  beltway  or 
other  bypass  would  be  considered  the 
appropriate  route,  regardless  of  the 
additional  economic  burden. 

SecGon  397.13    Smoking 

Question  J ;  May  a  driver  of  a  CMV 
transporting  hazardous  materials,  listed 
in  S  397.13,  smoke  while  at  the  controls 
or  in  the  sleeper  berth  of  the  vehicle? 

Guidance:  No.  All  persons  are 

Erohibited  from  smoking  or  carrying 
ghted  smoking  materials  at  any  time 
wnile  "on  or  within  25  feet"  of  such  a 
vehicle.  The  word  "on"  includes  any 
time  while  in  the  cab,  sleeper  berth,  etc. 

Part  399-^mployee  Safety  and  Health 
Standards 

Sections  Interpreted 

399. 207    Truck  and  Truck-Tractor  Access 
Requirements 

Section  399.207    Truck  and  Truck- 
Tractor  Access  Requirements 

Question  Mf  a  high-profile  COE 
truck  or  truck-tractor  is  equipped  with  . 
a  seat  on  the  passenger's  side,  must 
steps  and  handholds  be  provided  for 
anv  person  entering  or  exiting  on  that 
side  of  the  vehicle? 

Guidance:  Yes,  all  high-profile  COE 
trucks  and  truck-tractors  shall  be 


eouipped  on  each  side  of  the  vehicle 
where  a  seat  is  located,  with  a  sufficient 
number  of  steps  and  handholds  to 
comply  with  tne  requirements  of 
S  399.207(a). 

Question  2:  What  does  the  foot 
accommodation  rule  mean  when  it 
states:  "The  step  need  not  retain  the 
disc  at  rest"? 

Guidance:  The  note  uinder 
$  399.207(b)(4)  states  that  the  disc 
referred  to  is  a  measuring  device.  The 
step  or  rung  does  not  have  to  be 
configured  in  such  a  manner  as  to  keep 
the  measuring  disc  fit>m  falling  off  the 
step  or  nmg. 

Question  3:  In  S  399.207(b)(4). 
Illustration  m,  what  does  the  unshaded 
area  within  the  disc  suggest? 

Guidance:  The  unshaded  area 
illustrates  the  height  of  the  op>en  area 
required  for  a  driver  to  insert  his  or  her 
foot. 

Question  4:  May  the  step  be  a  rung? 
If  so,  what  minimiun  diameter  must  the 
rung  be? 

Guidance:  Yes,  the  step  may  be  a 
rung.  There  is  no  minimum  requirement 
for  the  diameter  of  a  step  rung. 
However,  it  must  meet  tne  performance 
requirements  in  S  399.207(b)(5). 

(5  U.S.C  553(b);  49  CFR  1.48) 

Issued  on:  November  3, 1993. 
Rodney  E.  Slater. 
Federal  High  way  Administrator. 
rFR  Doc  93-27711  Filed  ll-lft-93;  8:45  am) 
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DEPARTMEKT  OF  JUSTICE 

Bureau  of  Prtoons 

28  CFR  Part  504 

Control,  Cuatody,  Cars,  Traatmant  and 
Instruction  of  Inmalaa;  Acc«f>taftca  of 
Oonationa 

AOOCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
the  acceptance  of  donations  for  use  by 
the  Bureau  of  Prisons  or  Federal  Prison 
Industries,  Inc.  This  amendment 
delegates  to  the  Warden  the  authority  to 
accept  unsolicited  donations  to  an 
institution  of  printed  material,  audio 
tapes,  or  video  tapes.  The  intended 
e^ect  of  this  action  is  to  ensure  the 
efficient  and  economical  operation  of 
the  Bureau  of  Prisons  and  Federal 
Prison  Industries.  Inc. 
EFFECnVE  DATE:  November  17, 1993. 
AOOnESSfS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  room  754,  3Z0  First 
Street,  NW.,  Washington,  DC  20534. 
FOR  FURTHER  MFORMATKM  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  »IF0RMAT10N:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  the  acceptance  of 
donations  for  use  by  the  Bureau  of 
Prisons  or  Federal  Prison  Industries. 
Inc.  The  authority  to  accept  such 
donations  was  statutorily  provided  to 
the  Attorney  General  in  18  U.S.C  4044. 
This  authority  has  been  delegated  by  the 
Attorney  General  to  the  Director  of  the 
Bureau  of  Prisons  in  28  CFR  0.96(8).  A 
final  rule  on  this  subject  was  published 
in  the  Federal  Register  on  September 
22, 1989  (54  FR  39094). 

The  airrent  rulemaking  revises  28 
CFR  504.1  in  order  to  include  specific 
delegation  of  authority  to  the  Warden 
and  to  make  an  editorial  change.  Section 
504.2  is  amended  by  revising  paragraph 
(a)  to  include  procedures  pertinent  to 


the  Warden's  authority  to  accept  or 
reject  donations. 

Because  these  regulations  pose  no 
burden  on  the  pubUc,  and  are  Intended 
to  provide  agency  management 
guidelines  for  implementing  18  U.S.C 
4044,  the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  reqiilring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 


le  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354),  does  not  have  a 
significant  impact  on«  substantial 
number  of  small  entities. 

List  of  Sttbiects  in  28  CFR  Part  S04 

Administrative  practice  and 
procedure.  Prisoners. 
KathlMnM.Hawk, 
Director,  Bureau  of  Prisons. 

Accordingly,  pxusuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  subchapter  A 
of  28  CFR  chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  A-OENERAL 
MANAGEMENT  AND  AOMINtSTRATION 

PART  504— ACCEPTANCE  OF 
DONATIONS 

1.  The  authority  citation  for  28  CFR 
part  504  continues  to  read  as  follows: 

Antliority:  5  U.S.C  301;  18  U.S.Q  3621. 
4001,  4003,  4042, 4044, 4001;  28  U.S.Q  509, 
510;  28  CFR  0.95-0.99. 

2.  Section  504.1  is  revised  to  read  as 
follows: 


(804.1    Piirpoae  and  soopa. 

Pursuant  to  18  U.S.C  4044.  and  as 
delegated  to  the  Director,  Bureau  of 
PrisoiM,  in  28  CFR  0.96(s),  any  devise, 
bequest,  gift  or  donation  of  money  or 
property  for  use  by  the  Bureau  of 
Prisons  or  Federal  Prison  Industries, 
Inc.,  may  be  accepted  in  accordance 
with  these  rules.  Pursuant  to  28  CFR 
0.97,  the  Director's  authority  to  accept 
such  donations  is  redelegated  to  the 
Assistant  Directors  and  Regional 
Directors  of  the  Bureau  of  Prisons. 
Authority  to  accept  unsolicited 
donations  to  an  institution  of  printed 
material,  audio  tapes,  or  video  tapes  is 
furthw  delegated  to  the  Warden. 

3.  Section  504.2  is  amended  by 
revising  par^raph  (a)  to  read  as  follows: 

1504.2    Proeadurea. 

(a)(1)  Other  than  as  provided  for  in 
paragraph  (a)(2)  of  this  section,  in 
accepting  any  devise,  bequest,  gift  or 
donation,  the  Regional  Director  or 
Assistant  Director  must  determine  in 
writing  that  the  property  or  money  is 
appropriate  to  the  program  and  mission 
of  the  Bureau  of  Prisons  or  Federal 
Prison  Industries,  Inc.,  that  it  does  not 
create  a  conflict  of  interest  for  the 
Bureau  of  Prisons  or  Federal  Prison 
Industries,  Inc.,  and  that  it  provides 
benefits  to  the  Bureau  of  Prisons  or 
Federal  Prison  Industries,  Inc.,  in  excess 
of  any  incidental  costs  incxured  in 
obtaining  or  operating  the  donation. 

(2)  In  accepting  a  donation  to  an 
institution  of  printed  material,  audio 
tapes,  or  video  tapes,  the  Warden  must 
determine  if  the  material  is  consistent 
with  the  intent  of  Bureau  policy 
(including  the  provisions  of  paragraph 
(a)(1)  of  this  section).  The  Warden  shall 
document  in  writing  the  type  of 
donation,  the  donor  organization,  and 
the  decision  to  accept  or  reject  such 
donation. 


[FR  Doc.  93-28183  Filed  11-16-93;  8:45  am] 
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Title  3— 

The  President 


Proclamation  6623  of  November  14,  1993 
Geography  Awareness  Week,  1993  and  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation  ) 

ftT/to'^H"^  """^^  "^f"^"  prehistoric  peoples  used  colored  clay  and  charred 
toid^n  ffufW  ^'l'f}''^l.^^P\on  cave  walls,  our  ancestors  have  sought 
to  Identify  their  relationship  to  their  surroundings. 

Geography  from  the  Greek  ••geographia"-earth  description-is  the  field 
frhSts^'  ''''"''"''  '^°''  connections  that  linlTthe  ea^h  and'^ 

Jj^f  nn/o''^"*-  "^^""^  .'°  ^\^  emphasis  placed  on  the  study  of  geography 
n  L  ph!.?'''  r^eiving  the  attention  it  deserves  as  a  ne^essa^  element' 

^n^Lv  n^'°°5^  ""^  u''^^'''.  ^^  "^"'^^  ^^'  b^°"^e  smaller-politically 
SLnH^?  f  V""^  socially-and  geographic  literacy,  knowledge,  and  under- 
standing of  other  cultures  have  increasingly  become  more  and  more  essential. 

t'^infprLf  • '*  keep  pace  with  the  rest  of  the  world.  Our  Nation's  ability 
to  interact  in  a  global  environment  depends  greatly  upon  our  capacity  o 
comprehend  and  operate  within  an  interconnected  sphere.  Young  Americans 
must  possess  the  tools  necessary  to  succeed  in  this  endeavor.^ Th^y  must 
exhibit  a  basic  understanding  of  the  relationships  between  countries,  between 
peoples,  and  among  themselves.  Without  this  knowledge,  our.  future  leaders 
wi  1  run  the  risk  of  taking  a  narrow  and  uninformed  view  of  the  world 
as  they  pursue  international  initiatives. 

My  Administration's  education  reform  legislation.  Goals  2000:  Educate  Amer- 
'i^.}  PTP°'^^  ^°  specifically  include  geography  in  the  National  Education 
c^^nH;  T^  ye  support  the  development  of  voluntary  national  curricular 
standards  to  include  geography. 

We  are  making  progress  By  committing  ourselves  to  this  goal,  we  expect 
results-and  we  have  already  begun  to  see  them.  Many  sch^Is  around 
the  countiy  are  engaged  in  wonderful  activities  to  improve  their  students' 
understanding  of  our  mutually  shared  planet.  We  must  build  on  these  bur- 
geoning efforts  for  the  future  of  this  Nation  and  for  the  future  of  the  world. 
To  recognize  the  special  value  of  geography  to  the  well-beirfg  of  our  country 
and  all  its  citizens  the  Congress  by  Senate  Joint  Resolution  131  has  des- 
ignated the  weeks  beginning  November  14.  1993.  and  November  13  1994 
as  Geography  Awareness  Week  and  has  authorized  and  requested  the  Presi- 
dent to  issue  a  proclamation  in  observance  of  these  weeks. 

NOW.  THEREFORE.  I  WILLIAM  J.  CUNTON.  President  of  the  United  States 
01  America,  do  hereby  proclaim  the  weeks  of  November  14.  1993.  and 
November  13  1994.  as  "Geography  Awareness  Week."  I  call  upon  the  people 
of  the  United  States,  governmental  officials,  educators,  volunteers,  and  stu- 
dents ot  all  ages  to  observe  these  weeks  with  appropriate  programs  cere- 
monies, and  activities.  rr    t-         f    e^     o.  ^cic 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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DEPARTMEFfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  93-NM-99-AD;  Amendment 
39-8730;  AD  93-22-06] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes, 
Excluding  Models  A300-600  and  A310 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  series  airplanes,  that  requires 
installation  of  a  protective  cover  above 
each  generator  control  unit  (GCU)  and 
installation  of  a  drainage  circuit.  This 
amendment  is  prompted  by  reports 
indicating  that  the  GCU's  are 
susceptible  to  damage  due  to  foreign 
fluid  drainage.  The  actions  specified  by 
this  AD  are  intended  to  prevent  liquid 
from  entering  the  GCU  and  causing 
internal  short  circuiting,  which  could 
result  in  the  failure  of  the  GCU  and 
subsequent  loss  of  electrical  generation 
capacity. 

DATES:  Effective  December  17, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  AviaUon* 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington.  EX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington-98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A300  series  airplanes  was  published  in 
the  Federal  Register  on  July  23, 1993 
(58  FR  39475).  That  action  proposed  to 
require  installation  of  a  protective  cover 
above  each  generator  control  unit  (GCU) 
and  installation  of  a  drainage  circuit. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

Ajiother  commenter  requests  that  the 
proposed  compliance  time  of  6  months 
be  extended.  This  commenter  states  that 
the  lead  time  for  obtaining  the  required 
installation  parts  is  4  months  from  the 
date  of  order;  because  of  this  timeframe, 
affected  operators  may  have  difficulty 
complying  with  the  AD  within  the  6- 
month  compliance  time.  The  FAA  does 
not  concur.  If  operators  acted  prudently 
and  ordered  the  installation  kit  on  the 
effective  date  of  this  AD.  and  if  the 
installation  kit  was  received  within  4 
months  after  ordering,  operators  would 
still  have  an  additional  2  months  after 
receipt  to  install  the  parts.  In  light  of  the 
fact  that  installation  necessitates  only  5 
work  hours  to  accomplish,  it  is 
unreasonable  to  assume  that  an  operator 
could  not  comply  with  this  AD  within 
6  months.  For  these  reasons,  the  FAA 
considers  any  extension  to  the 
compliance  time  to  be  imwarranted. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  21  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 


$350  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$13,125,  or  $625  per  airplane.  This  total 
cost  figure  assxmies  that  no  operator  has 
yet  accomphshed  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fede^lism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-22-06  Airbus:  Amendment  39-8730. 
Docket  93-NM-99-AD. 

Applicability:  Model  A300  series  airplanes, 
excluding  Model  A30(y-600  series  airplanes 
and  Model  A310  series  airplanes;  on  which 
Airbus  Modification  10361  has  not  been 
installed:  certificated  in  any  category. 

Compliance  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  liquid 
trom  entering  the  generator  control  unit 
IGCU)  and  causing  internal  short  circuits, 
which  could  result  in  the  failure  of  the  GCU 
and  subsequent  loss  of  electrical  generation 
capacity,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  install  a  protective  cover  over 
each  ecu  and  install  a  drainage  circuit,  in 
accordance  with  Airinis  Industne  Service 
Bulletin  A30O-24-0O82.  dated  March  3, 
1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

.Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  installations  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A30O-24-0082,  dated  March  3. 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
6rom  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA. 
Transpon  Au-plane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
December  17, 1993. 

Issued  in  Renton,  Washington,  on 
November  2. 1993. 
Darrell  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Savice. 
IFR  Doc.  93-27373  Filed  11-17-93;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  93-NM-176-AD;  Amendment 
3»-«732;  AD  93-22-08] 

Airworthiness  Oiractives;  Jetstream 
Model  4101  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Jetstream  Model  4101 
airplanes.  This  action  requires 
inspections  to  detect  certain 
discrepancies  of  the  earth  post 
assemblies  installed  in  the  vicinity  of 
the  engine  nacelles,  and  replacement,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  a  feilure  of  an  earth  post 
assembly.  The  actions  specified  in  this 
AD  are  intended  to  prevent  such 
failures,  which  could  result  in  high 
current  arcing  and  overheating  at  the 
earth  post  assemblies  and  iheir 
associated  earth  (ground)  cables,  thus 
creating  an  in-flight  fire  hazard. 
DATES:  Effective  December  3, 1993 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
3,1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  18. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
176-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft.  Inc..  P.O.  Box  16029.  Dulles 
International  Airport,  Washington,  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW.,  suite  700. 
Washington.  DC. 

FOR  FURTWR  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
ANM-113.  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206) 
227-1320. 

SUfW^MENTARY  INPORMATK)N:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 


Jetstream  Model  4101  airplanes.  The 
CAA  advises  that  an  operator  has 
reported  a  failure  of  an  earth  post 
assembly  installed  in  the  vicinity  of  the 
-left  and  right  engine  nacelle. 
Consequently,  the  earth  cable  for  the 
propeller  de^-icing  system  and  the  earth 
post  incurred  oi-erheat  damage  If  the 
earth  post  assembly,  which  grounds  the 
DC  generator  and  propeller  de-icing 
systems,  is  not  precisely  attached  to  the 
airframe  structure,  it  can  overheat  and 
fail  due  to  improper  grounding  of  the 
earth  cables.  This  condition,  if  not 
corrected,  could  cause  high  current 
arcing  and  overheating  at  the  earth  post 
assemblies  and  their  associated  earth 
(ground)  cables,  thus  creating  an  in- 
flight fire  hazard. 

Jetstream  Aircraft,  Limited,  has  issued 
Series  4100  Alert  Service  Bulletin  J41- 
A24-012,  Revision  1,  dated  September 
13,  1993,  that  describes  procedures  for 
a  one-time  visual  and  hands-on 
inspection  of  the  earth  post  assemblies 
installed  in  the  vicinity  of  the  left  and 
right  engine  nacelle.  The  service 
bulletin  also  describes  procedures  for 
conducting  a  visual  inspection  to  detect 
damage  caused  by  overheating  of  eadi 
earth  post  and  its  associated  airplane 
structure,  to  detect  damage  caused  by 
overheating  of  the  cables  and  terminal 
tags  on  each  earth  post  (DC  generator 
and  propeller  de-icing  cables),  and  to 
verify  that  at  least  two  threads  of  the 
earth  bolt  are  visible.  Procedures  for 
conducting  a  hands-on  inspection  is 
also  included  in  the  service  bulletin: 
this  inspection  is  performed  to  verify 
that  the  terminal  tags  of  the  earth  cables 
are  tightly  attached  to  the  earth  post 
assembly.  The  service  bulletin  also 
describes  procedures  for  installation  of 
a  new  earth  post  assembly  and 
subsequent  testing  of  that  assembly  to 
ensure  proper  grounding  of  the  earth 
cables.  The  CAA  classified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarj' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
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States,  this  AD  is  being  issued  to 
prevent  failure  of  certain  earth  post 
assemblies,  which  could  result  in  hi^ 
current  arcing  and  overheating  at  the 
earth  post  assemblies  and  attached  earth 
(ground)  cables,  thus  creating  an  in- 
flight fire  hazard.  This  AD  requires  a 
one-time  visual  and  hands-on 
inspection  to  detect  discrepancies  (i.e., 
overheating,  looseness,  etc.)  of  the  earth 
post  assemblies  installed  in  the  vicinity 
of  the  left  and  right  engine  nacelle,  and 
replacement  of  earth  post  assemblies 
and  earth  cables  with  new  assemblies,  if 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
Since  a  situation  exists  tnat  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  hght  of  the  comments 
received  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  inWted  on 
the  overall  regulator)-,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarises  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-176-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverrunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  detenmned  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regiilation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
luider  the  caption  AIJDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-22-08  letstream  Aircraft,  Limited: 

Amendment  39-8732.  Docket  93-NM- 
176-AD. 

Applicability:  All  Model  4101  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  high 
current  arcing  and  overtieating  of  certain 
earth  post  assemblies  and  their  associated 


earth  tground)  wires,  thus  creating  an  in- 
flight fire  hazard,  accomplish  the  following: 

(a)  Within  25  hours  time-in-service  after 
the  effective  date  of  this  AD,  conduct  a  visual 
and  hands-on  inspection  to  detect 
discrepancies  (i.e.,  overheating,  looseness, 
etc.)  of  earth  post  EP2  (left)  and  earth  post 
EP4  (right)  and  their  atUched  earth  cables,  in 
accordance  with  the  Accomplishment 
Instructions  of  Jetstream  Series  4100  Alert 
Service  Bulletin  I41-A24-012,  Revision  I. 
dated  September  13, 1993. 

(1)  If  no  discrepancy  is  detected,  no  further 
action  is  required. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  discrepant  earth 
post  with  a  new  earth  post  and  earth  cables 
in  accordance  with  paragraph  B.  of  the 
Accomplishment  Instructions  of  Jetstream 
Series  4100  Alert  Service  Bulletin  J41-A24- 
012,  Revision  1,  dated  September  13, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Nota:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtamed  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  t>e 
accomplished. 

(d)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Jetstream  Series 
4100  Alert  Service  Bulletin  J41-A24-012. 
Revision  1,  dated  September  13,  1993,  which 
contains  the  following  list  of  effiactive  pi^s: 


Page  No. 


1,3,6 

2,  4-5,  7,  8, 
9. 


Reviston 

level  stiown 

on  page 


1 


Original 


Date  shown  on 
page 


Sept.  13,  1993. 
Sept.  8,  1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtamed  from  Jetstream  Aircraft,  Inc.. 
P.O.  Box  16029,  Ehilles  International 
Airport.  Washington,  DC  20041-6029. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

(g)  This  amendment  becomes  effective 
on  December  3. 1993. 
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Issued  in  Ronton,  Washington,  on 
November  3, 1993. 

Darrell  M.  Pedenoa, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
(FR  Doc.  93-27482  Filed  11-17-93;  845  am] 

BIUMQ  COOe  4S10-13-P 


14CFRPart39 

[Doclwt  No.  93-NM-53-AO:  AnMndmsnt 
3»-8706:  AD  9:^19-07] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes, 
Equipped  With  Air  Cruisers  Company 
Escape  Slides 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
modification  of  the  decorative  cover  on 
the  Ll  passenger  door  escape  slide.  This 
proposal  is  prompted  by  reports  that 
escape  slides  located  at  the  Ll  passenger 
door  have  failed  to  deploy  properly 
because  the  decorative  cover  obstructed 
slide  deployment.  The  actions  specihed 
by  this  AD  are  intended  to  prevent 
failed  deployment  of  escape  slides, 
which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency. 

DATES:  Effective  December  17. 1993. 
The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approv.  d  by  the  Director 
of  the  Federal  Register  as  of  December 
17. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPP1.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 


Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
May  27, 1993  (58  FR  30725).  That  action 
proposed  to  require  modihcation  of  the 
decorative  cover  on  the  Ll  passenger 
door  escape  slide. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  of  the  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  73  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rale  is  $55  per  work  hour 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $4,015,  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 


of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U  S  C.  106(g);  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-19-07  Fokker:  Amendment  39-8706 
Docket  93-NM-53-AD. 

Applicability  Model  F28  Mark  0100  series 
airplanes,  equipped  with  Air  Cruisers 
Company  escape  slide,  part  number  D31840- 
(  ),  with  a  cover  having  Air  Cruisers 
Company  part  number  60750-101 ,  60750- 
103,  or  61862-101;  or  with  a  cover  having 
Fokker  part  number  Y00294-401;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failed  deployment  of  escape 
slides,  which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  modify  the  decorative  cover  on 
the  Ll  passenger  door  escape  slide,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-25-064,  dated  February  23, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFl 00-25-064.  dated  February  23,  1993 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street.  Alexandria,  Virginia  22314. 
Copies  may  bf  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
December  17, 1993. 
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Issued  in  Renton.  Washingtoo,  on 
September  29. 1993. 
David  G.  Hniel, 

Acting  Manager.  Transport  Airpiaae 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  93-28456  Filed  11-17-93;  8:45  am] 
BILLING  CODE  4«1»-1»^ 


14CFRPart39 

[Docket  No.  g2-MW-241-AD:  AfiMndrnwit 
39-8710;  AD  93-20-03] 

Airworthiness  Directives;  Locktieed 
Model  L>1011  Series  Airplanes 

agency;  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Lockheed  Model  L-1011 
series  airplanes,  that  requires  the 
implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  tasks  or  by 
revising  the  maintenance  inspection 
program  to  include  such  a  program. 
This  amendment  is  prompted  by  reports 
of  incidents  involving  corrosion  and 
fatigue  cracking  in  transport  category 
airplanes  that  are  approaching  or  have 
exceeded  their  economic  design  goal; 
these  incidents  have  jeopardized  the 
airworthiness  of  the  affected  airplanes. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  degradation  of  the 
structural  capabilities  of  the  airplane 
due  to  the  problems  associated  with 
corrosion. 

DATES:  Effective  December  17, 1993. 
The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17, 1993 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Western  Export 
Company,  Attn:  Commercial  and 
Customer  Support,  Dept.  693,  Zone 
0755,  86  South  Cobb  Drive,  Marietta, 
Georgia  30063.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  [FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Atlanta 
Aircraft  Oertification  Office,  1669 
Phoenix  Parkway,  Suite  210C,  Atlanta. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Peters,  Aeronautical 
Engineer,  Flight  Test  Branch.  Atlanta 
Aircraft  Certification  Office.  FAA,  Small 


Airplane  Directorate,  1669  Phoenix 
Parkway,  Suite  2 IOC.  Atlanta.  Georgia 
30349;  telephone  (404)  991-3915;  fax 
(404) 991-3606. 

SOP«iMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Lockheed  Model  L-1011 
series  airplanes  was  published  in  the 
Federal  Regnto-  on  February  3. 1993 
(58  FR  6906).  That  action  proposed  to 
require  the  implementation  of  a 
corrosion  prevention  and  control 
program  (CPCP)  either  by  accomplishing 
specific  tasks  or  by  revising  the 
maintenance  inspection  program  to 
include  such  a  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the  rule. 

One  commenter  requests  that  the 
wording  of  proposed  paragraph 
<a){l){iii)  be  revised  to  refer  to  "each 
corrosion  task."  rather  than  "all  airplane 
areas."  This  change  will  make  the 
language  consistent  with  the  rest  of  the 
paragraph.  The  FAA  concurs  and  has 
changed  the  wording  of  the  final  rule 
accordingly.  This  change  is  meant  only 
for  clarifying  purposes;  it  does  not  affect 
the  requirements  of  the  rule  in  any  way. 

Another  commenter  requests  that 
paragraph  (e)  be  revised  to  require  that 
a  proposed  corrective  action  be 
submitted  to  the  FAA  within  60  days 
after  the  determination  is  made  that 
corrosion  exceeds  Level  1,  and  then 
implemented  within  30  days  after  FAA 
approval  of  the  corrective  action.  As 
proposed,  the  rule  would  require  that 
the  FAA-approved  corrective  action  be 
implemented  within  60  days  after  the 
determination  is  made  that  corrosion 
exceeds  Level  1.  The  commenter 
considers  that  a  60-day  schedule  is  too 
short  a  time  period  in  which  to  expect 
operators  to  design  a  corrective  action, 
submit  the  proposed  corrective  action  to 
the  FAA,  wait  for  FAA  approval,  revise 
their  maintenance  prograni  to  include 
the  corrective  action,  aiid  implement  the 
corrective  action.  Further,  this 
commenter  points  out  that  the  suggested 
change  is  identical  to  a  parallel 
requirement  in  similar  AD's  applicable 
to  Boeing  Model  737  and  747  series 
airplanes  [reference  AD  90-25-01, 
amendment  39-6789  (55  FR  49263. 
November  27. 1990);  and  AD  90-25-05, 
amendment  39-6790  (55  FR  49268, 
November  27, 1990)].  The  FAA  does  not 
concur  with  the  commenter's  request. 
The  FAA  does  not  consider  that  60  days 
is  inadequate  for  necessary  actian  to  be 


taken  and  a  revised  program 
implemented.  The  determination  that 
corrosion  "findings"  exceed  Level  1  in 
any  area  is  generally  expected  to  be 
made  some  time  after  the  detection  of 
such  corrosioD  nn  more  than  one 
airplane.  Therefore,  during  the  interim 
between  detection  and  determination, 
an  operator  would  have  ample 
opportunity  to  consider  possible 
program  adjustments,  even  before  the 
final  determination  is  made.  In  addition, 
the  means  for  reducing  future  findings 
to  Level  1  or  better  are  commonly 
known  in  the  industry  and  are  generally 
simple  in  concept,  such  as  reducing  a 
corrosion  task  interval  or  using  multiple 
applications  of  corrosion  inhibitors; 
therefore,  a  long  period  of  time  would 
not  necessarily  be  required  for  an 
operator  to  develop  or  design  some  new 
means.  The  60-day  time  period  allotted 
for  this  requirement  is  meant  simply  to 
allow  time  for  the  operator's  final 
coordination  of  the  change  with  its  local 
FAA  inspector  and  for  implementation 
of  the  program  adjustment;  the  FAA 
does  not  consider  it  to  be  excessively 
restrictive. 

This  commenter  is  correct  in  pointing 
out  that  the  AD's  applicable  to  Boeing 
products  differ  fi-om  this  AD  in  that  an 
additional  30  days  is  provided  for 
accomplishing  a  similar  requirement. 
The  FAA  notes,  however,  that  the 
reason  for  the  additional  30  days 
provided  is  based  on  the  fact  that  the 
FAA  approval  authority  for  changes  to 
the  Boeing  product  CPCP  programs 
resides  in  a  remote  location,  namely,  the 
Seattle  Aircraft  Certification  Office.  In 
the  case  of  this  AD  for  the  Lockheed 
Model  L-1011.  however,  that  approval 
authority  is  assigned  to  each  operator's 
local  FAA  Principal  Maintenance 
Inspector  (PMI);  therefore,  the  approval 
cycle  should  be  expedited  because  of 
this.  Additionally,  the  FAA  is 
committed  to  responding  as 
expeditiously  as  possible  to  operators* 
proposals  so  as  to  avoid  delays  in  the     • 
review  and  approval  process. 

Further,  this  AD  action  is  meant  to 
address  a  worldwide  system  for 
preventing  unsafe  levels  of  corrosion. 
AD  90-25-01  and  AD  90-25-05  require 
that,  if  corrosion  is  found  that  exceeds 
Level  1,  the  operator  must  review  its 
corrosion  control  program  and 
implement  an  FAA-approved  means  to 
reduce  corrosion  to  Level  1  or  better;  the 
operator's  FAA-approved  maintenance 
program  must  then  be  revised  to 
incorporate  the  approved  corrective 
action.  The  requirements  of  paragraph 
(e)  of  this  new  AD  differ  bom  those  of 
AD  90-25-01  and  AD  90-25-05 
specifically  in  order  to  address  airplanes 
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that  are  not  operated  under  an  FAA- 
approved  maintenance  program. 
One  com  m  enter  requests  that 
proposed  paragraph  (f)(2).  concerning 
airplanes  not  previously  maintained  in 
accordance  with  the  AO.  be  revised  to 
require  that  only  the  specific  corrosion 
tasks  that  are  "past  due"  on  the  newly 
acquired  airplane  be  accomplished  prior 
to  further  flight,  rather  than  all  tasks. 
This  commenter  states  that  some  Model 
L-1011*s  currently  are  less  than  10  years 
old  and  the  implementation  age  in  many 
areas  of  the  airplane  may  not  yet  have 
been  reached.  Since  the  corrosion 
prevention  and  control  program  is  based 
on  aircraft  age,  implementation  age,  and 
AD  effective  date,  the  requirements  of 
proDosed  paragraph  (a)(1)  should  still 
apply  to  those  areas  that  are  not  "past 
due"  (those  that  have  not  yet  reached 
the  implementation  age).  By  changing 
paragraph  (fl(2)  as  suggested,  the 
implementation  schedule  for  newly 
acquired  airplanes  would  be  similar  to 
that  of  the  rest  of  an  operator's  fleet.  The 
FAA  does  not  agree  that  a  change  to 
paragraph  (fl{2)  is  necessary.  While  the 
commenter  is  correct  concerning 
younger  airplanes,  the  majority  of  the 
Model  L-1011  fleet  is  older  than  10 
years.  The  intent  of  paragraph  (f)  is  to 
ensure  that  transferred  airplanes  are 
inspected  in  accordance  with  the 
baseline  corrosion  prevention  and 
control  program  on  the  same  basis  as  if 
there  were  continuity  in  ownership.  It  is 
essential  that  scheduling  of  the 
inspections  for  each  airplane  not  be 
delayed  or  postponed  due  to  a  transfer 
of  ownership.  Paragraph  {f)(2)  does 
require  that  the  corrosion  tasks  be 
performed  before  the  airplane  is  placed 
in  service  (i.e.,  prior  to  further  flight); 
however,  it  also  allows  for  the  use  of 
alternative  schedules,  provided  they  are 
approved  by  the  FAA.  Operators  who 
acquire  younger  airplanes  should 
consider  following  that  provision  of  the 
paragraph. 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  require  the 
reporting  of  Levels  2  and  3  corrosion 
found  as  a  result  of  opportunity 
inspections.  A  note  that  appeared  in 
paragraph  (g)  of  the  proposed  rule 
indicates  that  such  reporting  is  merely 
"highly  desirable."  not  required.  The 
commenter  considers  that  all  corrosion 
findings  are  important  to  the  corrosion 

Erogram,  and  corrosion  reports  will  be 
elpful  in  making  future  improvements 
to  the  program.  The  FAA  does  not  agree 
that  any  revision  to  the  rule  is 
necessary.  This  AD  alone  cannot 
possibly  address  every  type  of 
inspection  in  which  corrosion 
potentially  could  be  found.  TTiis  rule 
requires  operators  to  report  corrosion 


found  as  a  result  of  specified 
inspections;  however,  this  rule  does  not 
relieve  operators  from  routinely 
reporting  corrosion  findings  as  required 
by  Federal  Aviation  Regulations  (FAR) 
Section  121.703  ("Mechanical  reliability 
reports").  Reporting  of  opportunity 
inspection  results  would  fall  under  that 
regulation. 

Another  commenter  requests  that  the 
proposed  rule  be  revised  to  exclude 
airplanes  that  are  within  6  months  of 
"retirement."  The  commenter  states  that 
it  would  not  be  cost  effective  to  require 
operators  to  inspect  airplanes  so  close  to 
retirement.  Further,  the  commenter 
considers  that  the  structural  integrity  of 
the  airplane  would  not  be  impaired  if  it 
remains  in  service  for  6  months  after  the 
time  hmit  for  implementing  the  initial 
corrosion  task.  The  commenter 
considers  this  amount  of  time  to  be 
reasonable  and  points  out  that  proposed 
paragraph  (c)  allows  scheduling 
revisions  of  up  to  6  months  after  the 
indicated  compliance  time.  The  FAA 
does  not  concur  with  the  commenter's 
request.  The  intent  of  the  CPCF  is 
obviously  to  detect  and  correct 
corrosion  within  a  time  frame  consistent 
with  an  adequate  level  of  safety  for  the 
airplane.  The  implementation  ages  were 
developed  by  the  L-1011  Structures 
Working  Group  (which  is  sponsored  by 
the  Airworthiness  Assurance  Task 
Force)  with  this  goal  in  mind.  Deferral 
of  the  inspections,  for  economic  or  other 
reasons,  and  without  adequate  technical 
justification  for  doing  so,  would  be 
inconsistent  with  this  goal.  Paragraph 
(h)  of  the  final  rule  does  provide 
operators  with  the  opportunity  to  apply 
for  FAA  approval  of  adjusted 
compliance  times  or  alternative 
compliance  methods,  provided  that 
sufficient  justification  is  submitted  to 
ensure  that  an  acceptable  level  of  safety 
is  maintained  in  the  meantime. 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  remove  the 
basic  corrosion  task  and  reporting 
requirements  for  landing  gear 
components.  This  commenter  indicates 
that  service  experience  has  shown  that 
normal  overhaul  procedures  are 
adequate  to  maintain  corrosion  at  safe 
levels  on  Model  L-1011  landing  gear 
components.  This  commenter  also 

J)oints  out  that  similar  action  was  taken 
or  the  Boeing  Model  737  C3»CP.  Upon 
further  review,  the  FAA  concurs  with 
the  commenter's  request.  The  FAA  has 
determined  that  corrosion  task  numbers 
C-32-710-01  (nose  landing  gear)  and 
C-32-730-01  (main  landing  gear,  left 
and  right)  may  be  removed  from  the 
accomplishment  requirements  of  this 
AD.  Paragraphs  (a)  and  (b)  of  the  final 
rule  have  been  revised  to  specify  this. 


Operators  should  note,  however,  that 
other  corrosion  tasks  in  the  "C-32" 
series  hsted  in  the  referenced  Lockheed 
Document  Number  LR  31889. 
"Corrosion  Prevention  and  Control 
Program.  TriStar  L-1011,"  remain  under 
the  corrosion  inspection  program 
required  by  this  AD. 

One  commenter  points  out  that  no 
mention  was  made  in  the  proposal  of 
section  7.2  of  the  Lockheed  CPCP 
document.  That  section  lists  corrosion- 
related  service  bulletins  recommended 
for  regulatory  action  by  the 
Airworthiness  Assurance  Task  Force. 
The  commenter  questions  whether  or 
not  the  intent  of  the  proposed  rule  is  to 
make  these  service  bulletins  mandatory. 
The  FAA  notes  that  the  service  bulletins 
listed  in  section  7.2  of  the  CPCP 
document  relate  to  various 
modifications  of  fuselage  structure,  end 
not  specifically  to  the  corrosion 
program.  The  FAA  intends  to  address 
those  service  bulletins  by  separate 
rulemaking  action. 

One  commenter,  the  manufacturer, 
states  that  the  number  of  corrosion  tasks 
that  would  be  required  by  the  proposed 
AD  is  127.  rather  than  226,  as  was 
indicated  in  the  economic  impact 
information  in  the  preamble  of  the 
notice.  The  FAA  has  verified  this 
information  and  has  corrected  the 
economic  information,  below, 
accordingly. 

The  FAA  has  revised  paragraph 
(a)(l)(iv)  of  the  final  rule  to  clarify  that 
it  specifies  a  mandatory  rate  of  task 
accomplishment  only  for  aircraft  areas 
that  have  exceeded  their 
implementation  age  (lA). 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  241  Model 
L-1011  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  117  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD.  It  will  take  an  average  of 
20  work  hours  per  task  to  accomplish 
the  127  corrosion  tasks  called  out  in  the 
Document;  this  represents  a  total  of 
2,540  work  hours.  The  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  for  the  6-year  average 
inspection  cycle  is  estimated  to  be 
$16,344,900,  or  $139,700  per  airplane. 
This  total  cost  figiu^  assumes  that  no 
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operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions 
(corrosion  tasks)  required  by  this  AD 
were  to  be  conducted  as  "stand  alone" 
actions.  Howeve.  in  actual  practice, 
these  actions  for  the  most  part  will  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
mainteneince  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  will  be  minimal 
in  many  instances.  Likewise,  any  costs 
associated  with  special  airplane 
scheduling  is  likely  to  be  minimal. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CTR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
AdminisU-ator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  ani  14  CFR 
11  89. 


S  39.1 3    [Amwided] 

2.  Section  39.13  is  amended  by  ' 
adding  the  following  new  airworthiness 
directive: 

93-20-03  Lockheed:  Amendment  39-8710. 
Docket  92-NM-241-AD. 

Applicability-  All  Model  L-1011  series  ^ 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AD  references  Lockheed 
Document  Number  LR  31889,  "Corrosion 
Prevention  and  Control  Program,  TriStar  L- 
1011,"  dated  March  15, 1991,  including 
"Errata  Sheet,  LR  31889,  Corrosion 
Prevention  and  Control  Program.  TriStar  L- 
1011."  issued  September  29. 1992  (hereafter, 
both  publications  are  referred  to  as  "the 
Document"),  for  corrosion  tasks,  definitions 
of  corrosion  levels,  compliance  times,  and 
reporting  requirements.  In  addition,  this  AD 
specifies  inspection  and  reporting 
requirements  beyond  those  included  in  the 
Document.  Where  there  are  differences 
between  the  AD  and  the  Document,  the  AD 
prevails. 

Note  2:  As  used  throughout  this  AD.  the 
term  "the  FAA"  is  defined  differently  for 
different  operators,  as  follows:  For  those 
operators  complying  with  paragraph  (a)  of 
this  AD.  "the  FAA"  is  defined  as  "the 
Manager  of  the  Atlanta  Aircraft  Certification 
Office  (ACO)."  For  those  operators  operating 
under  Federal  Aviation  Regulation  (FAR) 
Part  121  or  129.  and  complying  with 
paragraph  (b)  of  this  AD.  "the  FAA"  is 
defined  as  "the  cognizant  PMI."  For  those 
operators  operating  under  FAR  Part  91  or 
125.  and  complying  with  paragraph  (b)  of 
this  AD.  "the  FAA"  is  defined  as  "the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office." 

To  preclude  structural  failing  due  to 
corrosion,  accomplish  the  following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD.  complete  each  of  the  corrosion  tasks 
specified  in  Section  4  of  the  Document  in 
accordance  with  the  procedures  of  the 
Document,  and  the  schedule  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
Corrosion  task  numbers  C-32-710-01  (nose 
landing  gear)  and  C-32-730-01  (main 
landing  gear,  left  and  right)  are  not  required 
to  be  accomplished  as  part  of  this  AD. 

Note  3:  A  "corrosion  task."  as  defined  in 
Section  4  of  the  Document,  includes 
inspections;  procedures  for  a  corrective 
action,  including  repairs,  under  identified 
circumstances;  application  of  corrosion 
inhibitors:  and  other  follow-on  actions. 
Note  4:  Corrosion  tasks  completed  in 
accordance  with  the  Document  before  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  corrosion  task 
requirements  of  paragraph  (a)(1)  of  this  AD. 
Note  5:  Where  non-destructive  inspection 
(NDI)  methods  are  employed,  in  accordance 
with  Section  4  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  tlie  Administrator  in 
accordance  with  FAR  Section  43.13. 

(1)  Complete  the  initial  corrosion  task  of 
each  "airplane  area"  specified  in  Section  4  of 
the  Docimient  as  follows: 


(i)  For  airplane  areas  that  have  not  yet 
exceeded  the  "implementation  age"  (LA)  for 
a  corrosion  task  as  of  one  year  after  the 
effective  date  of  this  AD:  Initial  compliance 
must  occur  no  later  than  the  lA  plus  the 
repeat  (R)  interval. 

(ii)  For  airplane  areas  that  have  exceeded 
the  LA  for  a  particular  corrosion  task,  as  of 
one  year  after  the  effective  date  of  this  AD: 
Initial  compliance  must  ocair  within  one  R 
interval  for  that  task,  measured  from  a  date 
one  year  after  the  effective  date  of  this  AD. 

(iii)  For  airplanes  that  are  20  years  old  or 
olderas  of  one  year  after  the  effective  date 
of  this  AD:  Initial  compliance  must  occur  for 
each  corrosion  task  within  one  R  interval  for 
that  task,  but  not  to  exceed  6  years,  measured 
from  a  date  one  year  after  the  effective  date 
of  this  AD.  whichever  occurs  first. 

(iv)  Notwithstanding  paragraph  (a)(l)(i), 
(a)(l)(ii).  and  (al(l)fiii)  of  this  AD.  for 
airplane  areas  that  exceed  the  LA  for  that 
area,  the  operator  must  accomplish  the  initial 
corrosion  task  for  each  such  area  at  a 
minimum  rate  equivalent  to  one  such  area 
per  year,  beginning  one  year  af^er  the 
effective  date  of  this  AD. 

Note  6:  This  paragraph  does  not  require 
inspection  of  any  area  that  has  not  exceeded 
the  LA  for  that  area. 

Note  7:  This  minimum  rate  requirement 
may  cause  an  undue  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provisions  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  corrosion  task  at  a  time 
interval  not  to  exceed  the  R  interval  specified 
in  the  Document  for  that  task 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  effective  date  of  this  AD,  revise  the 
FAA-approved  maintenance/inspection 
program  to  include  the  corrosion  prevention 
and  control  program  specified  in  the 
Document;  or  to  include  an  equivalent 
program  that  is  approved  by  the  FAA.  In  all 
cases,  the  initial  corrosion  task  for  eich 
airplane  area  must  he  completed  in 
accordance  with  the  compliance  sch  ^dule 
specified  in  paragraph  (a)(1)  of  this  .\D. 
Corrosion  task  numbers  C-32-710-01  (nose 
landing  gear)  and  C-32-730-G1  (main 
landing  gear,  left  and  right)  are  not  requii^^d 
to  be  accomplished  as  part  of  this  AD.- 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AD  may  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  FAR  Section  91.417  or  Section 
121.380  for  the  actions  required  by  this  AD, 
provided  it  is  approved  by  the  FAA  and  is 
included  in  a  revision  to  the  FAA-approved 
maintenance/inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  task,  extensions  of  R 
intervals  specified  in  the  Document  must  be 
approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
an  R  interval  to  be  increased  by  up  to  10%, 
but  not  to  exceed  6  months.  The  FAA  must 
be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule.  * 
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(dKD  It  M  «  rasult  of  any  impMlicM 
oaadnctMl  in  accaRUiiaa  wUh  pai^p«pha  (•) 
or  (b)  of  this  AD,  Uv«l  3  oofraakm  is 
date&ciDed  to  exist  in  any  afaplaae  aim, 
accomplish  aither  paragraph  (clKtKi]4ir 
(d)(l)(ii)  within  7  «iays  after  such 
deteiminatioo: 

(i)  Submit  a  report  of  that  datesminatioii  to 
thv)  FAA  and  complete  the  corrosion  tagir  la 
th«  aSectsd  aroas  on  all  Model  L-1011  aarias 
airplanes  in  the  operator's  fleet;  or 

(ii)  Submit  to  the  FAA  tor  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  tasks  in  the  afSscted  areas  on 
the  remaining  Model  L-lOll  series  airplanes 
in  the  operator's  fleet,  which  is  adequate  to 
ensure  that  any  other  Level  3  corrosion  is 
detected  in  a  timely  manner,  along  with 
substantiating  data  for  that  schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  Is  an  Isolated  occoirence. 

Note  8:  Notwithstanding  the  provisions  of 
Section  1  of  the  Dorument,  which  would 
permit  corrosion  that  otherwise  meeu  the 
definition  of  Level  3  corrosion  (i.e.,  which  is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Ltwel  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 
typical  of  the  operator's  usage  of  other 
airplanes  in  the  same  fleet."  this  paragraph 
recpiinM  that  data  substantiating  any  such 
finding  be  nriimltted  to  the  FAA  for 
approroL 

(2)  The  FAA  may  inqiose  schedules  other 
thtn  those  propoaed,  upon  finding  that  sudi 
changes  are  necessary  to  ensure  that  any 
other  Lsvej  3  canoaioa  is  delacted  in  a 
tfanely  manner. 

(3)  Within  the  time  schedule  approvwl 
ymOer  paragraph  (dKD  or  (d)(2)  of  this  AD. 
accomptish  the  cocrosioo  tasks  in  the  aflectsd 
areas  of  the  remaining  Model  L-1011  SHiaa 
airplanes  in  the  operator's  fleet. 

I«)  it  ■■  I  nsuh  of  any  iaspwrtion  after  the 
initial  Inspaction  ooaductad  in  aaxmtanoe 
with  paragraphs  (a)  or  (b)  of  this  AD,  It  is 
detasmined  that  ccfroaian  findings  exceed 
Level  1  in  any  area,  within  60  days  aftar  such 
detennination.  implement  a  means,  approved 
by  the  FAA,  to  reduoe  fixture  findii^  ot 
corrosion  in  that  area  to  Level  l  or  better. 

tf)  Before  any  operator  places  into  service 
any  airplane  subject  to  the  lequiremaBts  of 
this  AD,  a  schedule  kx  the  accompliahmeat 
of  corrosion  tasks  lequired  by  this  AD  must 
be  est^>lished  in  accordance  with  per^raph 
(f)(1)  or  (iM2)  of  this  AD,  as  applicable: 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD.  the  first  corrosion 
task  in  each  airplane  area  to  be  performed  by 
the  new  operate'  must  be  accomplished  in 
acoordance  with  the  previous  operator'a 
schedule  or  with  the  new  operator's 
schedule.  %«fhichever  would  result  in  the 
earlier  accomplishment  date  for  that  tasL 
After  each  conoaloa  task  has  been  performed 
once,  each  subsequent  task  must  be 
performed  in  accordance  %vitfa  the  new 
operator's  schedule. 

(2}  For  airplanes  that  have  not  been 
previously  maintained  in  accotdanoe  with 
this  AD,  the  first  conosioB  task  for  each 
airplane  area  to  be  perfonned  by  the  new 
operator  must  be  aooaaqplidMd  ]>iar  to 


further  flight  or  in  accordaaca  wllh  a 
schedule  approved  by  the  FAA. 

(g)  Reports  of  Level  2  and  Level  3  comaiaa 
must  be  submitted  at  least  quarterly  to 
LodLheed  Aeronautical  Systems  in  ' 
accordance  with  section  5  of  the  Document. 

'Note  9:  Rqxirting  of  Level  2  and  Level  3 
corrosion  found  as  a  result  of  any 
opportunity  inspections  is  highly  desirable. 

(h)  An  altemati\'e  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  the  cognizant 
Maintenance  bispector  at  the  appropriate 
FAA  Flight  Standards  Office,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  10:  bfbrmation  concerning  the 
existence  of  approved  aitemative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  fiom  the  Atlanta  AGO. 

(i)  Special  flight  permits  may  be  issued  in 
acctffdance  %vith  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to  comply 
with  the  requiiements  of  this  AD. 

(j)  Reports  of  corrosion  inspection  results 
req[uind  l^  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (0MB) 
under  the  provisions  of  the  Paperwork 
ReducUoB  Act  of  1980  (44  U.S.C  3501  ef 
seq.]  and  hare  been  assigned  OMB  Control 
Number  2120-0056. 

(k)  Tk»  completion  of  the  coRosion  »«!«Vt 
shall  be  done  in  accordance  writfa  Lockheed 
Docxuneat  Number  LR  31880,  "Ccrrosion 
Prevention  and  Control  Program.  TriStar  L- 
1011,"  dated  March  IS.  1991;  induding 
"Errata  Sheet.  LR  31889.  Conoaioo 
Prevention  and  Control  Program.  TriStar  L- 
1011,"  issued  September  29, 1992.  TliiB 
incoiporation  l^  refocenoe  -was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  %rtth  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  bxjta 
Lodcheed  Western  Export  Company,  Attn: 
Commertnal  and  Customer  Support.  DepL 
693,  Zone  0755,  86  South  Cobb  Drive, 
Marietta,  Georgia  30063.  Copies  may  be 
Inspected  at  the  Federal  Aviation 
Administration  (FAA).  Transport  Airplane 
Directorate.  Rules  Docket.  1601  Lind  Avenue, 
SW.,  Renton.  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office,  1669 
Phoenix  Parkway,  Suite  210C,  Atlanta. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  CapUol  Street.  NW.,  suite 
700,  Washington.  DC 

(1)  This  amendment  beoomes  efiiective  on 
December  17, 1993. 

bstied  in  Renton.  Washiogton,  on  October 
8, 1993. 

David  G.  Hmiel, 

Acting  Manager.  TnuispottAirphae 
Dinctomte.  Aircraft  Certification  Service. 
(FR  Doc  03-284S7  Filed  11-17-03;  845  am) 
B«UNQ  cooe  4aio-is-r 


DEPARTMENT  OF  COMMERCE 

NaHonel  Oceanic  and  Atmoephertc 
Adralnlstnrtion 

15  CFR  Parts  922. 924.  929,  935, 936, 
937, 938, 941. 942. 943.  and  944 

National  Marine  Sanctuary  Progfaro 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (0(ZRM), 
National  Ocean  Sen-ice  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  (Commerce. 
ACTION:  Final  rule. 


SUMMARY:  These  final  regulations 
incorporate  the  revised  statutory 
language  of  certain  provisions  of  the 
National  Marine  Sanctuaries  Program 
Amendments  Act  of  1992,  (1992 
Amendments),  and  certain  provisions  of 
the  National  Marine  Sanctuaries 
Program  Amendments  and 
Authorization  of  1988,  (1988 
Amendments).  The  1992  and  1988 
Amendments  (the  Amendments) 
encompass  a  wide  range  of  procedurd 
and  policy  revisions  relating  to  the 
National  Marine  Sanctuary  Program. 
The  promulgation  of  this  final  rule 
effects  conformity  of  NOAA's  marine 
sanctuary  regulations  with  those 
statutory  reviaons. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  November  18, 1993, 
FOR  FUmHER  MFORMATION  CONTACT: 

Captain  Francesca  Cava,  Chief, 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oc»anic  and  Atmospheric 
Administration,  3105  East-West 
Highway,  suite  11520,  Silver  Spring, 
MD  20910,  (301/713-3125). 

SUPPLEMENTARY  MPOMMTION: 
L  Authority 

This  final  rulemaking  is  issued  under 
the  authority  of  title  in  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (Act),  16  U.S.C.  1431  et  seq.;  as 
amended  by  title  n  of  PubHc  Law  102- 
587  (1992)  and  title  U  of  Pidtlic  Law 
100-627  (1988).  The  Amendments 
reauthorize  and  ameed  title  01  of  the 
Act 

n.  Backgromid 

On  November  7, 1988,  President 
Reagan  approved  Public  Law  100-627; 
Title  n  of  Pubhc  Law  100-627  ooBtains 
the  1988  Amendments.!  The  1988 


>  A  notice  of  propomd  mlemeking  wes  putatisked 
in  ths  Federal  Kagislv  to  implsaieiM  Um  lOU 
AmendsMDls,  57  FR  311S0  (July  M.  1982^  Thai 
notice  may  be  wiihdravm  and  a  sutntitute  version 
of  the  regulations  implementing  the  section  of  the 
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Amendments  authorize  appropriations 
through  FY  1991  and  amend  the  Act. 

On  November  4, 1992.  President  Bush 
approved  PubHc  Law  102-587;  title  n  of 
Public  law  102-587  contains  the  1992 
Amendments.  The  NaUonal  Marine 
Sanctuary  Program  is  administered  by 
the  Sanctuaries  and  Reserves  Division, 
NOS,  NOAA.  Department  of  Commerce. 

The  1988  Amendments:  (1)  Modify 
the  sanctuary  designation  procedures  to 
reduce  the  length  of  the  process  to  two 
and  one-half  years;  (2)  require  the 
Secretary  of  Commerce  (Secretary)  to 
promote  and  coordinate  the  use  of 
marine  sanctuaries  for  marine  research 
by  NOAA  and  other  Federal  and  state  ' 
agencies:  (3)  authorize  the  Secretary  to 
issue  special  use  permits  for  conducting 
specific  activities  in  sanctuaries  and  to 
assess  fees  for  conducting  activities 
under  such  permits;  (4)  allow  the 
Secretary  to  enter  into  cooperative 
agreemertts  with  nonprofit  organizations 
for  the  promotion  of.  and  the 
solicitation  of  private  donations  for. 
interpretive,  historical,  educational  and 
scientific  activities,  and  to  accept 
donations  for  use  in  designating  and 
administering  marine  sanctuaries;  (5) 
make  any  person  who  destroys,  causes 
the  loss  of,  or  injures  any  sanctuary 
resource  liable  to  the  United  States  for 
response  costs  and  damages,  and  make 
recovered  funds  available  for 
restoration,  replacement,  or  acquisition 
of  equivalent  resources  and  for 
sanctuary  management  purposes;  and 
(6)  expand  enforcement  audiority. 

The  1992 -Amendments:  (1) 
Strengthen  and  clarify  the  purposes  and 
policies  of  the  National  Marine 
Sanctuary  Program;  (2)  clarify  certain 
definitions  and  other  provisions;  (3) 
su-eamline  the  sanctuary  designation 
process;  (4)  require  the  Secretary  to 
cooperate  with  not  only  the  appropriate 
Regional  Fishery  Management  Council, 
but  also  other  appropriate  fishery 
management  authorities  in  drafting  any 
sanctuary  fishing  regulations;  (5)  require 
interagency  consultation  on  proposed 
activities  that  are  likely  to  damage 
sanctuary  resouirces;  (6)  require  reviews 
of  sanctuary  management  plans  every 
five  years;  (7)  require  the  Secretary  to 
engage  in  international  cooperation;  (8) 
make  explicit  that  it  is  imlawful  to 
destroy,  cause  the  loss  of.  or  injure 
sanctuary  resources;  (9)  increase  the 
maximum  civil  penalty  amount  from 
$50,000  to  $100,000;  (10)  make  explicit 


198a  AmendmenU  addressing  liability  for 
destruction,  loss  and  injury  to  sanctuary  resourc«s 
(secUon  312  of  the  Act)  will  be  proposed.  The  final 
rule  promulgated  today  implements  those  sections 
of  the  198«  AmendmenU  that  NOAA  has 
determined  may  be  implemented  without  notice 
and  an  opportijnity  for  comment 


that  a  civil  penalty  constitutes  a 
maritime  Hen;  (11)  make  explicit  that 
proceeds  from  forfeiture  constitute  a 
separate  recovery;  (12)  make  technical 
changes  regarding  use  of  amounts 
received  as  civil  penalties,  forfeitures 
and  costs;  (13)  clarify  that  the  area  of 
application  and  enforceability  of  the  Act 
includes  the  territorial  sea  and  exclusive 
economic  zone;  (14)  strengthen  the  roles 
of  research  and  monitoring  as 
components  of  sanctuary  management; 
(15)  provide  greater  flexibility  to  enter 
into  cooperative  and  other  ventures  to 
carry  out  the  purposes  and  policies  of 
the  Act;  (16)  allow  the  Secretary  to 
acquire  land  or  other  property  necessary 
and  appropriate  to  carry  out  the 
purposes  and  policies  of  the  Act;  (17) 
make  certain  technical  amendments  to 
section  312  of  the  Act.  which  addresses 
liabihty  for  destruction,  loss  and  injury 
to  sanctuary  resources;  and  (18)  allow 
the  Secretary  to  establish  advisory 
councils  to  provide  assistance  regarding 
the  designation  and  management  of 
sanctuaries. 

III.  Purpose  of  This  Rule 

The  purpose  of  this  rule  is  to  amend 
the  National  Marine  Sanctuary  Program 
and  individual-sanctuary  regulations  to 
make  them  consistent  with  die  Act,  as 
amended. 

rv.  Specific  Amendments  to  the 
Regulations 

A.  Findings,  Purposes  and  Policies 

The  1992  Amendments  revise  the 
existing  findings  at  subsection  301(a)(2) 
by  reiterating  that  certain  areas  of  the 
marine  environment  possess 
conservation,  recreational,  ecological, 
historical,  research,  educational  or 
esthetics  quahties  that  give  them  special 
national  significance,  and  adding  "and 
in  some  cases,  international" 
significance.  The  1992  Amendments 
add  "research"  to  subsection  301(a)(4) 
as  an  additional  factor  to  be  considered 
in  identifying  special  areas  of  the 
marine  environment.  In  addition,  the 
1992  Amendments  add  a  new  finding  at 
subsection  301(a)(6)  that  "protection  of 
these  special  areas  can  contribute  to 
maintaining  a  natural  assemblage  of 
living  resources  for  future  generations." 

The  1992  Amendments  revise 
subsection  301(b)(2)  to  clarify  that  one 
of  the  purposes  and  policies  of  the  Act 
is  to  provide  authority  for 
comprehensive  and  coordinated 
conservation  and  management  of  not 
only  these  special  marine  areas  but  also 
"activities  affecting  them".  Subsection 
301(b)(3)  is  revised  to  emphasize 
support,  promotion  and  coordination  of 
"long-term "monitoring  and  research  as 


a  purpose  and  pohcy  of  the  Act.  The 
following  purposes  and  policies  are  also 
added:  To  "develop  and  implement 
coordinated  plans  for  the  protection  and 
management  of  these  areas  with 
appropriate  Federal  agencies,  State  and 
local  governments.  Native  American 
tribes  and  organizations,  international 
organizations,  and  other  public  and 
private  interests  concerned  with  the 
continuing  health  and  resilience  of 
these  marine  areas";  to  "create  models 
of.  and  incentives  for,  ways  to  conserve 
arid  manage  these  areas";  to  "cooperate 
with  global  programs  encouraging 
conservation  of  marine  resources";  and 
to  "maintain,  restore,  and  enhance 
Uving  resources  by  providing  places  for 
species  that  depend  upon  these  marine 
areas  to  survive  and  propagate."  These 
additions  are  incorporated  into  the  Act 
at  subsections  301(b)(6)-(b)(9). 

This  final  rule  amends  §  922.1  to 
incorporate  these  additions  and 
clarifications. 

B.  Definitions 

The  1992  Amendments  clarify  that 
the  definition  of  "marine  environment" 
at  section  302(3)  includes  the  exclusive 
economic  zone  as  defined  in  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  1988 
Amendments  defined  "sanctuary 
resource"  as  "any  living  or  nonUving 
resource  of  a  national  marine  sanctuary 
that  contributes  to  the  conservation, 
recreational,  ecological  historical, 
research,  educational,  or  aesthetic  value 
of  die  sanctuary"  (section  302(8)).  This 
final  rule  amends  §922.2  to  incorporate 
these  additions  and  clarifications. 

C.  Sanctuary  Designation  Standards 

The  1992  Amendments  revise 
subsection  301(a)(2)(B)  by  specifying 
that  in  order  to  designate  a  sanctuary, 
the  Secretary  need  only  find  that 
existing  State  and  Federal  authorities 
"should  be  supplemented,"  not 
necessarily  that  they  are  inadequate. 
The  Secretary  is  to  consider 
"maintenance  of  critical  habitat  of 
endangered  species,"as  a  factor  in 
determining  whether  an  area  meets  the 
Sanctuary  designation  standards 
(subsection  303(b)(1)(A)).  This  rule 
amends  paragraphs  (a)  and  (b)  of 
§  922.33  to  incorporate  these  changes. 

D.  Designation  Procedures 

The  1992  Amendments  require  that 
the  resource  assessment  report  section 
of  the  environmental  impact  statement 
for  a  proposed  sanctuary  include 
information  on  "governmental"  uses  of 
the  area  and  on  any  "past,  present,  or 
proposed  futiire  disposal  or  discharge  of 
materials  in  the  vicinity  of  the  proposed 


60780  Federal  Register  /  Vol.  58.  No.  221  /  Thursday,  November  18.  1993  /  Rules  and  Regulations 


sanctuary."  The  Secretary  is  to  consult 
with  the  Secretary  of  Defense,  the 
Secretary  of  Energy  and  the 
Administrator  of  the  Environmental 
Protection  Agency  in  preparing  the 
discharge/disposal  section  (subsection 
303(b)(3)).  This  final  rule  revises 
paragraph  (h)  of  §  922.31  to  incorporate 
these  requirements. 

This  fmal  rule  revises  paragraph  (e)  of 
§922.31  to  eUminate  the  statement  that 
the  time  period  between  Active 
Candidate  selection  and  proposing  to 
designate  an  area  as  a  national  marine 
sanctuary  will  normally  not  exceed 
three  years.  Paragraph  (e)  of  §  922.31 
continues  to  require  that  the  draft 
management  plan  and  the  draft 
environmental  impact  statement  be 
prepared  as  quickly  as  possible  to  allow 
for  maximum  public  input,  and  adds  the 
provision  "ana  compliance  with 
statutory  timeliness  for  designation." 

The  1992  Amendments  ehminate  the 
requirement  of  preparation  of  a 
prospectus  for  Congress  for  each 
proposed  designation  (subsection 
304(a)).  and  instead  require  only 
submission  of  "documents,  including  an 
executive  summary"  providing  the 
required  information  about  the 
proposed  designation  (section 
304(a)(1)(C)).  The  final  rule  amends 
§  922.32  to  incorporate  this 
streamlining. 

The  1992  Amendments  require  that 
the  Secretary  cooperate  with  not  only 
the  appropriate  Regional  Fishery 
Management  Council,  but  also  other 
appropriate  fishery  management 
authorities  in  drafting  regulations  for 
fishing  within  the  exclusive  economic 
zone  for  a  proposed  sanctuary 
(subsection  304(a)(5)).  The  final  rule 
amends  paragraph  (f)  of  §  922.31  to 
incorporate  this  requirement. 

The  1988  Amendments  revised 
subsection  304(b)(1)  to  require  the 
Secretary  to  either  issue  a  notice  of 
designation  with  respect  to  a  proposed 
site  not  later  than  30  months  after  the 
date  the  notice  declaring  the  site  to  be 
an  active  candidate  is  published  in  the 
Federal  Register  or  publish  in  the 
Federal  Register  "findings  regarding 
why  such  notice  has  not  been 
published."  The  final  rule  revises 
paragraph  (a)  of  §  922.34  to  incorporate 
this  requirement. 

The  1992  Amendments  further 
revised  section  304(b)  by  eliminating 
the  subsection  providing  for 
Congressional  disapproval  of  a 
sanctuary  designation  through 
enactment  of  a  joint  resolution. 
Subsection  304(b)(3)  is  eliminated  and 
subsection  304(b)(4)  is  redesignated  as 
subsection  304(b)(3)  to  conform  with 
this  change.  Subsection  304(b)(2)  is  also 


revised  to  reflect  this  change.  The  final 
rule  makes  appropriate  revisions  to 
§  922.34  to  reflect  this  deletion. 

E.  Pre-existing  Activities 

The  1992  Amendments  revised 
subsection  304(c)(1)  to  simplify  the 
legislative  language  with  respect  to  the 
date  on  which  a  lease,  permit,  license  or 
right  of  subsistence  use  or  of  access  is 
pre-existing  for  purposes  of  the  Act.  The 
subsection  now  provides  that  nothing  in 
the  Act  is  to  be  construed  as  terminating 
or  granting  to  the  Secretary  the  right  to 
terminate  any  valid  lease,  permit, 
license  or  right  of  subsistence  use  or  of 
access  if  the  lease,  permit,  license  or 
right  "is  in  existence  on  the  date  of 
designation  of  any  national  marine 
sanctuary."  The  final  rule  revises 
§  922.11  to  reflect  this  change. 

A  section  304(e)  has  been  added  by 
the  1992  Amendments  requiring  the 
Secretary  to  review  sanctuary 
management  plans  and  their 
implementation  every  five  years. 
Although  not  previously  a  statutory 
requirement,  the  final  rule 
implementing  the  1984  amendments  to 
the  Act  included  such  a  requirement  (15 
CFR  922.40(d)).  The  1992  Amendments 
make  this  requirement  statutory  and 
clarify  that  the  Secretary  "shall  revise 
the  management  plan  and  regulations  as 
necessary  to  fulfill  the  purposes  and 
pohcies  of  this  title."  The  final  rule 
revises  paragraph  (d)  of  §  922.40  to 
reflect  this  change. 

F.  Enforcement 

The  1992  Amendments  revised 
section  307.  the  enforcement  section,  by 
increasing  the  maximum  civil  penalty 
for  violation  of  the  Act  or  any  regulation 
or  permit  issued  under  the  Act  from 
$50,000  to  $100,000  (subsection 
307(c)(1)).  The  final  rule  amends  the 
enforcement  provisions  of  each  of  the 
individual-sanctuary  regulations  to 
change  the  maximum  amount  of  the 
civil  penalty  to  the  new  amount.  The 
changed  sections  are  924.4,  929.9,  935.8. 
936.7,  937.7.  938.7.  941.10.  942.7,  943.8. 
and  944.7.  Further,  the  references  in 
those  regulations  to  NOAA's 
consolidated  civil  procedure  regulations 
(15  CFR  part  904)  have  been  updated  as 
necessary. 

The  1992  Amendments  also  make 
explicit  that  a  civil  penalty  constitutes 
a  maritime  lien  and  that  proceeds  from 
forfeiture  actions  constitute  a  separate 
recovery,  and  make  technical  changes 
regarding  use  of  amounts  received  as 
civil  penalties,  forfeiture  and  costs.  The 
1992  Amendments  also  clarify  that  the 
area  of  application  and  enforceability  of 
the  Act  includes  the  territorial  sea  and 
the  exclusive  economic  zone.  No 


revision  to  NOAA's  regulations  is 
necessary. 

G.  Research,  Monitoring  and  Education 

The  1988  Amendments  added  a 
section  309  to  the  Act  dealing  with  the 
promotion  and  coordination  of  national 
marine  sanctuaries  for  research 
purposes.  The  1992  Amendments  revise 
section  309  to  emphasize  monitoring 
and  education,  in  addition  to  research, 
as  priorities  within  national  marine 
sanctuaries.  This  section  also  directs  the 
Secretary  to  promote  and  coordinate  the 
use  of  national  marine  sanctuaries  for 
research,  education  and  monitoring, 
e.g..  consulting  with  "Federal  agencies. 
States,  local  governments,  regional 
agencies,  interstate  agencies,  or  other 
persons."  including  coordination  with 
the  National  Estuarine  Research  Reserve 
System  (section  309(b)).  A  new  §  922.42 
is  added  by  the  final  rule  to  set  forth  the 
provisions  of  section  309. 

V.  Miscellaneous  Rulemaking 
Requirements 

A.  Executive  Order  12866:  Regulatory 
Impact 

NOAA  has  concluded  that  these 
regulations  are  not  significant  within 
the  meaning  of  section  3(0  of  Executive 
Order  12866  because  they  will  not  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  milUon  or  more  or  adversely 
affect  in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment  or  public  health  and 
safety; 

(2)  A  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  A  material  alteration  of  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  such  recipients; 
or 

(4)  A  novel  legal  or  policy  issue 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

A  Regulatory  Flexibility  Analysis  is 
not  required  for  this  rulemaking.  The 
regulations  set  forth  procedures  for 
designating  and  managing  national 
marine  sanctuaries  in  accordance  with 
the  Amendments.  The  regulations  will 
not  have  a  significant  impact  on  a 
substantial  number  of  "small  entities" 
as  defined  by  the  Regulatory  Flexibility 
Act,  and  the  General  Counsel  of  the 
Department  of  Commerce  has  so 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  As  a  resuh.  no 
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Regulatory  Flexibility  Analysis  was 
prepared. 

C.  Paperwork  Reduction  Act  of  1980 
These  Regulations  will  impose  no 

collection  of  information  requirements 
of  the  type  covered  by  the  Paperwork 
Reduction  Act. 

D.  National  Environmental  Policy  Act 
NOAA  has  concluded  that  this 

regulatory  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quahty  of  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required. 

E.  Administrative  Procedure  Act 
This  final  r\ile  amends  the  existing 

National  Marine  Sanctuary  Program  and 
individual-sanctuary  regulations  to 
make  them  consistent  with  the  Act,  as 
amended.  The  changes  to  the 
regulations  are  non-discretionary  and 
except  from  minor  editorial  changes 
have  been  accomplished  by 
incorporating  the  statutory  language 
into  the  regulations.  Because  the  1988 
and  1992  Amendments  have  already 
changed  the  law,  no  purpose  would  be 
served  by  pubUshing  general  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  allowing  pubUc  comment. 
Accordingly,  as  provided  by  section 
553(b)  of  title  5  of  the  United  States 
Code,  the  agency  for  good  cause  finds 
that  the  notice  and  pubhc  comment 
procedure  therein  is  unnecessary. 

The  changes  in  the  law  were  self- 
implementing  upon  enactment. 
Therefore,  NOAA  for  good  cause  finds 
no  purpose  served  by  delaying  the 
effective  date  of  these  regulations  as 
would  otherwise  be  required  by  section 
553(d)  of  title  5  of  the  United  States 
Code.  Accordingly,  under  5  U.S.C. 
553(d)(3)  the  agency  is  making  them 
effective  immediately. 

F.  Executive  Order  12612 

These  regulations  do  not  contain 
poUcies  with  sufficient  FederaUsm 
imphcations  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in 

15  CFR  Part  922 

Administrative  practice  and 
procedine,  Coastal  zone.  Education, 
Environmental  protection,  Marine 
resources.  Natural  resources.  Recreation 
and  recreation  areas.  Research. 

15  CFR  Parts  924,  929.  935.  936.  937. 
938,  941.  942.  943.  944 

Administrative  practice  and 
procedure.  Coastal  zone,  Education. 


Environmental  protection,  Marine 
resources.  Natural  resources,  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

Dated:  October  7. 1993. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  15  CFR  parts  922,  924. 
929, 935, 936,  937, 938, 941,  942, 943 
and  944  are  amended  as  follows: 

PART  922-NATIONAL  MARINE 
SANCTUARY  PROGRAM 

1.  The  authority  citation  for  part  922 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C  1431  etseq. 

2.  Section  922.1  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

1 922. 1    Mission,  goals,  and  special 
policies. 

(a)  In  accordance  with  the  standards 
set  forth  in  title  III  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972  (Act),  the  mission  of  the 
National  Marine  Sanctuary  Program 
(Program)  is  to  identify,  designate  and 
manage  areas  of  the  marine  environment 
of  special  national,  and  in  some  cases 
international,  significance  due  to  their 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
esthetics  qualities. 

(1)  Protection  of  these  special  areas 
can  contribute  to  maintaining  a  natural 
assemblage  of  Uving  resoiut:es  for  future 
generations. 

(2)  [Reserved] 

(b)  The  goals  of  the  Program  are  to 
carrv  out  the  mission  to: 

(1;  Identify  and  designate  as  national 
marine  sanctuaries  areas  of  the  marine 
environment  which  are  of  special 
national  significance; 

(2)  Provide  authority  for 
comprehensive  and  coordinated 
conservation  and  management  of  these 
marine  areas,  and  activities  affecting 
them,  in  a  manner  which  complements 
existing  regulatory  authorities; 

(3)  Support,  promote,  and  coordinate 
scientific  research  on.  and  monitor  of. 
the  resources  of  these  marine  areas, 
especially  long-term  monitoring  and 
research  of  these  areas; 

(4)  Enhance  pubhc  awareness, 
imderstanding,  appreciation,  and  wise 
use  of  the  marine  environment; 

(5)  Facihtate  to  the  extent  compatible 
with  the  primary  objective  of  resource 
protection,  all  pubUc  and  private  uses  of 
the  resources  of  these  marine  areas  not 
prohibited  pursuant  to  other  authorities; 

(6)  Develop  and  implement 
coordinated  plans  for  the  protection  and 


management  of  these  areas  with 
appropriate  Federal  agencies.  State  and 
local  governments.  Native  American 
tribes  and  organizations,  international 
organizations,  and  other  pubhc  and 
private  interests  concerned  with  the 
continuing  health  and  resiUence  of 
these  marine  areas; 

(7)  Create  models  of,  and  incentives 
for,  ways  to  conserve  and  manage  these 
areas; 

(8)  Cooperate  with  global  programs 
encouraging  conservation  of  marine 
resources;  and 

(9)  Maintain,  restore,  and  enhance 
Uving  resources  by  providing  places  for 
species  that  depend  upon  these  marine 
areas  to  survive  and  propagate. 

3.  Section  922.2  is  amended  by 
removing  the  paragraph  designation 
preceding  each  definition,  adding  in 
alphabetical  order  new  definitions  for 
Exclusive  economic  zone  and  Sanctuary 
resource  and  revising  the  definition  for 
Marine  environment  to  read  as  follows: 

§992.2    Deflnittons. 

Exclusive  economic  zone  means  the 
exclusive  economic  zone  as  defined  in 
the  Magnuson  Fishery  Conservation  and 
Management  Act. 
•        »        •        •        • 

Marine  environment  means  those 
areas  of  coastal  and  ocean  waters,  the 
Great  Lakes  and  their  connecting  waters, 
and  submerged  lands  over  which  the 
United  States  exercises  jtirisdiction, 
including  the  exclusive  economic  zone, 
consistent  with  international  law. 

Sanctuary  resource  means  any  living 
or  nonhving  resource  of  a  national 
marine  sanctuary  that  contributes  to  the 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
aesthetic  value  of  the  sanctuary. 

4.  Section  922.11  is  revised  to  read  as 
follows: 

§  922.1 1    Access  and  valid  rights. 

Leases,  permits,  licenses,  or  rights  of 
subsistence  use  or  access  in  existence 
on  the  date  of  designation  of  any 
national  marine  sanctuary  shall  not  be 
terminated  by  the  Secretary.  The 
Secretary  may,  however,  regulate  the 
exercise  of  such  leases,  permits, 
hcenses,  or  rights  consistent  with  the 
purposes  for  which  the  Sanctuary  was 
designated. 

5.  Section  922.31  is  amended  by 
revising  paragraphs  (e),  (f)  introductory 
text,  and  (h)  to  read  as  follows: 
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1 922.31    D«v*lopin«nt  of  d««lgnatlon 
matariala. 


(e)  The  draft  management  plan  and 
DEIS  shall  be  prepared  as  quickly  as 
possible  to  allow  for  maximum  public 
input  and  compliance  with  statutory 
timeliness  for  designation. 

(f)  The  Secretary  shall  provide  the 
appropriate  Regional  Fishery 
Management  Council  with  the 
opport\inity  to  prepare  and  recommend 
for  consideration  by  the  Secretary  draft 
regulations  for  fishing  within  the 
proposed  sanctuary  if  the  proposed 
sanctuary  includes  waters  within  the 
exclusive  economic  zone. 

The  Secretary  shall  also  cooperate 
with  other  appropriate  fishery 
management  authorities  with  rights  or 
responsibilities  within  the  proposed 
sanctuary  at  the  earliest  practicable 
stage  in  drafting  any  sanctuary  fishing 
regulations. 

(h)  As  part  of  the  DEIS,  the  Secretary 
shall  develop  a  resource  assessment 
report  documenting  present  and 
potential  uses  of  the  area,  including 
commercial  and  recreationSl  fishing, 
research  and  education,  minerals  and 
energy  development,  subsistence  uses, 
and  other  commercial,  governmental,  or 
recreational  uses.  In  consultation  with 
the  Secretary  of  the  Interior,  the 
Secrotary  shall  draft  a  resource 
assessment  section  for  the  report 
concerning  any  commercial, 
governmental,  or  recreational  resource 
uses  in  the  area  that  are  subject  to  the 
primary  jxirisdiction  of  the  Department 
of  the  Interior.  The  Secretary,  in 
consultation  with  the  Secretary  of 
Defense,  the  Secretary  of  Energy,  and 
the  Administrator,  shall  draft  a  resource 
assessment  section  for  the  report, 
including  information  on  any  past, 
present,  or  proposed  future  disposal  or 
discharge  of  materials  in  the  vicinity  of 
the  proposed  sanctuary.  Public 
disclosure  by  the  Secretary  of  such 
information  shall  be  consistent  with 
national  security  regulations. 

6.  Section  922.32  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a),  and 
paragraph  (b)  to  read  as  follows: 

§922.32    CongrMsional  document*. 

(a)  As  required  by  subsection 
304(a)(1)(C)  of  the  Act,  on  the  same  day 
that  the  Federal  Register  notice  in 
paragraph  (i)  of  §  922.31  is  issued,  the 
Secretary  shall  submit  to  the  House 
Committee  on  Merchant  Marine  and 
Fisheries  and  the  Senate  Commerce, 
Science,  and  Transportation  Committee 


documents,  including  an  executive 
summary,  consisting  of: 

(b)  In  accordance  with  the  provisions 
of  section  304  of  the  Act,  the  Secretary 
shall  not  publish  a  notice  to  designate 
an  area  proposed  as  a  national  marine 
sanctuary  until  after  forty-five  (45)  days 
of  continuous  session  of  Congress 
starting  with  the  day  the  documents 
required  by  paragraph  (a)  of  this  section 
are  submitted  to  Congress. 

7.  Section  922.33  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and  (b)(1) 
to  read  as  follows: 

S  922.33    OMignatlon  determhatton  and 
findings. 

(a)  *  •  • 

(2)  •  •  • 

(ii)  Existing  state  and  Federal 
authorities  are  inadequate  or  should  be 
supplemented  to  ensure  coordinated 
and  comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education; 

(b)*-« 

(1)  The  area's  natural  resource  and 
ecological  qualities,  including  its 
contribution  to  biological  productivity, 
maintenance  of  ecosystem  structure, 
maintenance  of  ecologically  or 
commercially  important  or  threatened 
species  or  species  assemblages, 
maintenance  of  critical  habitat  of 
endangered  species,  and  the 
biogeographic  representation  of  the  site; 
•        •        •        •        • 

8.  Section  922.34  is  revised  to  read  as 
follows: 

1922.34    Designation. 

(a)  In  designating  an  area  as  a  national 
marine  sanctuary,  the  Secretary  shall 
publish  a  notice  of  the  designation  in 
the  Federal  Register  not  later  than  30 
months  after  the  date  a  notice  declaring 
the  site  to  be  an  active  candidate  for 
sanctuary  designation  is  published  in  . 
the  Federal  Register  pursuant  to 

§  922.30(b),  or  shall  publish  not  later 
than  such  date  in  the  Federal  Register 
findings  regarding  why  such  notice  has 
not  been  published.  The  notice  of 
designation  shall  be  published  together 
with  the  text  of  the  &ial  implementing 
regulations.  The  Secretarj'  shall  also 
advise  the  public  of  the  availability  of 
the  final  management  plan  and  the 
FEIS. 

(b)  The  designation  and  regulations 
shall  become  final  and  take  effect  after 
the  close  of  a  review  period  of  forty-five 
(45)  days  of  continuous  session  of 
Congress,  computed  in  accordance  with 
subsection  304(b)(3)  of  the  Act, 
beginning  on  the  date  of  publication  of 


the  Federal  Register  notice  in  paragraph 
(a)  of  this  section  unless  in  the  case  of 
a  national  marine  sanctuary  that  is 
located  partially  or  entirely  within  the 
seaward  boimdary  of  any  state,  the 
Govemor(s)  of  the  affected  state(s) 
certifies  to  the  Secretary  that  the 
designation  or  any  of  its  terms  is 
unacceptable,  in  which  case  the 
designation  or  the  imacceptable  term 
shall  not  take  eHed  in  the  area  of  the 
sanctuary  lying  within  the  seaward 
boundary  of  the  state(s). 

(c)  If  the  Secretary  determines  that  the 
actions  in  paragraph  (b)  of  this  section 
affect  the  sanctuary  designation  in  a 
manner  that  sanctuary  goals  and 
objectives  cannot  be  fulfilled,  the 
Secretary  may  withdraw  the  entire 
designation.  If  the  Secretary  does  not 
withdraw  the  designation,  only  those 
terms  of  the  designation  not  certified 
imder  paragraph  (b)  of  this  section  shall 
take  effect. 

9.  Section  922.40  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

S  922.40    General. 

(a)  The  Secretary  shall  implement  the 
management  plan,  and  applicable 
regulations,  including  carrying  out 
surveillance  and  enforcement  activities 
and  conducting  such  research, 
monitoring,  evaluation,  and  education 
programs  as  are  necessary  and 
reasonable  to  carry  out  the  purposes  and 
pohcies  of  the  Act. 
•        •        *        •        • 

(d)  Not  more  than  five  years  after  the 
date  of  designation  of  any  national 
marine  sanctuary,  and  thereafter  at 
intervals  not  exceeding  five  years,  the 
Secretary  shall  evaluate  the  substantive 
progress  toward  implementing  the 
management  plan  and  goals  for  the 
sanctuary,  especially  the  effectiveness  of 
site-specific  management  techniques, 
and  shall  revise  the  management  plan 
and  regulations  as  necessary  to  fulfill 
the  purposes  and  policies  of  this 
chapter. 

10.  Section  922.42  is  added  to  read  as 
follows: 

1 922.42    Promotion  and  coordination  of 
sanctuary  use. 

The  Secretary  shall  take  such  action 
as  is  necessary  and  reasonable  to 
promote  and  coordinate  the  use  of 
national  marine  sanctuaries  for  research, 
monitoring,  and  education  purposes. 
Such  action  may  include  consulting 
with  Federal  agencies,  States,  local 
governments,  regional  agencies, 
interstate  agencies,  or  oUier  persons  to 
promote  use  of  one  or  more  sanctuaries 
for  research,  monitoring  and  education, 
including  coordination  with  the 
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National  Estuarine  Research  Reserve 
System 

PART  924— MONITOR  MARINE 
SANCTUARY 

PART  929— KEY  LARGO  NATIONAL 
MARINE  SANCTUARY  FINAL 
REGULATIONS 

PART  935— THE  CHANNEL  ISLANDS 
NATIONAL  MARINE  SANCTUARY 
REGULATIONS 

PART  93e— THE  POINT  REYES/ 
FARALLON  ISLANDS  MARINE 
SANCTUARY  REGULATIONS 

PART  937— THE  LOOE  KEY  NATIONAL 
MARINE  SANCTUARY  REGULATIONS 

PART  938— THE  GRAYS  REEF 
NATIONAL  MARINE  SANCTUARY 
REGULATIONS 

PART  941— FAGATELE  BAY 
NATIONAL  MARINE  SANCTUARY 
REGULATIONS 

PART  942— CORDELL  BANK 
NATIONAL  MARINE  SANCTUARY 

PART  94J-FLOWER  GARDEN  BANKS 
NATIONAL  MARINE  SANCTUARY 

PART  944— MONTEREY  BAY 
NATIONAL  MARINE  SANCTUARY 

11.  Section  924.4.  929.9.  935.8,  936.7, 
937.7.  938.7.  941.10.  942.7.  943.8  and 
944.7  are  revised  to  read  as  follows 
(Text  of  each  section  is  identical): 

§ Penalties. 


(aj  Each  violation  of  the  act.  any 
regulation,  in  this  part,  or  any  permit 
issued  pursuant  thereto,  is  subject  to  a 
civil  penalty  of  not  more  than  $100,000. 
Each  day  qf  a  continuing  violation 
constitutes  a  separate  violation. 

(b)  Regulations  setting  forth  the 
procedures  governing  administrative 
proceedings  for  assessment  of  civil 
penalties,  permit  sanctions  and  denials 
for  enforcerment  reasons,  issuance  and 
use  of  wntien  warnings,  and  release  or 
forfeiture  of  seized  property  appear  at 
15CFRpatt904. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program;  Show 
Cause  Orders 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  an  exception,  of  a 
proposed  amendment  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
revises  the  Indiana  Surface  Mining 
Rules  governing  show  cause  orders  and 
adjudicative  proceedings  for  the 
suspension  and  revocation  of  surface 
coal  mining  permits.  The  amendment  is 
intended  to  revise  the  Indiana  program 
to  be  consistent  with  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  November  18. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun.  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

II.  Submission  of  the  Amendment 

III.  Director's  Findings 

IV.  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determination 

I.  Background  on  the  Indiana  Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Indiana 
program  effective  July  29,  1982. 
Information  on  the  background  of  the 
Indiana  program,  including  the 
Secretary's  findings,  the  disposition  of 
public  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  can  be  found  in  the  July  26. 
1982,  Federal  Register  (47  FR  32107). 

Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
914.15  and  914.16. 

II.  Submission  of  the  Amendment 

By  letters  dated  August  15. 1989,  and 
December  5. 1989  (Administrative 


Record  Numbers  INI>-0674  and  0723), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
Indiana  Administrative  Code  (LAC)  310 
lAC  06  and  310  LAC  12-6-6.5.  The 
amendment  proposed  changes  to  the 
Indiana  program  concerning  suspension 
or  revocation  of  permits  and 
adjudicative  proceedings.  The  program 
amendment  was  reviewed  and 
approved,  in  part,  by  the  Director  on 
January  18.  1991  (56  FR  1915).  In  the 
same  Federal  Register  notice,  certain 
required  program  amendments  were 
codified  at  30  CFR  914.16  (d)  and  (e) 
wnich  are  intended  to  require  Indiana  to 
revise  the  Indiana  program  to  be  no  less 
effective  than  the  corresponding  Federal 
regulations. 

By  letter  dated  February  24.  1993 
(Administrative  Record  Number  IND- 
1214).  the  IDNR  submitted  program 
amendment  number  93-2  in  response  to 
the  required  program  amendments.  The 
proposed  amendment  includes  revisions 
in  310  LAC  0.6-1-5.  310  lAC  0.6-1-13. 
310  lAC  0.7-3-5.  and  310  lAC  12-6-6.5. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  26. 
1993.  Federal  Register  (58  FR  16381). 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  pubhc  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
April  26,  1993. 

On  July  23,  1993.  OSM  sent  Indiana 
a  letter  listing  its  concerns  raised  during 
OSM's  review  of  the  proposed 
amendment  (Administrative  Record  No. 
IND-1284).  Indiana  chose  not  to 
respond  to  this  letter  and  informed  OSM 
on  September  28.  1993.  that  it  sRould 
proceed  with  a  final  rulemaking. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 
Only  substantive  changes  will  be 
discussed  in  detail.  Revisions  not 
specifically  discussed  are  found  to  be  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

1.310  lAC  0.6-1-5  Petitions  for  Review; 
Response 

(a)  310  lAC  0.6-1-5.  Hearing  Procedures 

In  the  January  18. 1991.  Federal 
Register  (56  FR  1918),  the  Director  of 
OSM  found  that  Indiana's  proposed 
two-tiered  hearing  procedure  was  less 
effective  than  30  CFR  843.13  which 
provides  for  only  one  hearing 
opportunity.  The  Director  believed  that 
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th»  tw(Hi0rad  pracsM  would  nsuto  ia 
undue  (Mays  ia  tha  issuanca  ol  shew 
cauae  oniars.  Raqukad  pragtam 
amandznant  30  CFR  ai4.t6(d)  was 
proniulgalad  to  reqnire  btdiana  to  revisa 
its  rulas  to  be  no  lass  afEactive  thaa  tha 
Fedaral  regulations  at  30  CFR  843.13 
and  43  CFR  4,11^  tluough  4.119«L 

Indiana  now  proposaa  to  satisfy  this 
required  amandmant  by  deleting  tha 
terms  "complaint"  and  "complaint  and 
proposed"  from  310  lAC  0.6-1-5  and 
other  rules  governing  hearing 
procadores  to  avoid  tha  creation  of  a 
two-tiered  hearing  process.  The  Ehrector 
finds  that  the  proposed  delation  of  tha 
tarms  "complaint"  and  "complaint  and 
propoaed,"  together  with  other  changes 
discussed  below,  have  eliminated  tha 

Eresence  of  a  two-tiered  system  of 
earings.  Ha,  therefore,  finds  that  tha 
deletions  of  tha  tenns  "complaint"  and 
"complaint  and  proposed"  in  310  lAC 
0.6-1-5  create  adjudicatory  proceedings 
for  the  suspension  and  revocation  of 
permits  which  are  the  same  or  similar 
to  those  contained  in  section  521(a)(4) 
of  SMCRA  and  43  CFR  4.1190  through 
4.1196. 

(b)  310  lAC  0.6-1-5W1.  Service  of  Show 
Causa  Orders 

Indiana  proposes  to  add  a  provision 
that  will  require  each  show  cause  order 
to  be  served  either  by  certified  mail  or 
personal  delivery.  43  CFR  4.11080)) 
requires  that  copies  of  documents  by 
which  any  proceeding  is  initiated  shall 
be  served  on  all  statutory  parties 
personally  or  by  regi stereo  or  certified 
mail,  return  receipt  requested.  All 
subsequent  documents  shall  be  served 
personally  or  by  first  class  mail. 
Indiana'^roposed  language  is 
substantively  identical  to  43  CFR 
4.1109,  insofar  as  it  pertains  to  the 
isusance  of  show  cauaa  orders  and  can, 
therefore,  be  approved. 

(c)  310"lAC  0.»-I-5(e).  Contents  of 
Answer  To  Show  Cause 

Indiana  proposes  to  add  language  to 
require  the  permittee's  answer  to  a  show 
cause  order  to  set  forth  certain  details 
refuting  the  order.  The  proposed 
language  would  require  the  permittee  to 
state  the  reasons  in  detail  why  a  pattern 
of  violations  or  any  permit  condition 
does  not  exist  or  has  not  existed 
Including  reasons  for  contesting:  tha  fact 
of  any  violations  alleged  in  the  order  as 
constituting  a  pattern  of  violations;  the 
willfulness  of  tha  violations;  or  whether 
the  violations  were  caused  by 
unwarranted  fiailura  of  the  permittee. 
The  parmittea  must  also  state  tha 
mitigating  fitcton  tha  parmittaa  believes 
exist  in  deteiminiag  the  terms  of  tha 
revocation  or  tha  lenglii  and  tanu  of  iht 


suspoMion,.  ear  other  alleged  relevant 
facts,  and  whether  a  hearing  on  the 
shew  cauee  order  is  desira<l  This 
proposed  language  at  310  lAC  9.6-^- 
5(e]  is  substantively  identical  to  4^  CFR 
4.1192  which  sets  forth  die  required 
contents  of  a  show  cause  answer  in  the 
Federal  rules.  The  Director,  therefore, 
finds  that  proposed  310  lAC  0.6-l-5(e) 
can  be  approved. 

(d)  310  lAC  0.8-l-5{f).  TimeKne  for 
Director's  Decision 

Indiana  proposes  to  require  the 
director  of  the  IDNR  to  submit  within  45 
days  of  the  permittee's  receipt  of  a  show 
cause  order,  a  written  recommendation 
to  the  Natural  Resource  Commission 
(Commission)  that  tha  permit  ba 
suspended  or  revoked  if  the  permittee 
has  not  filed  an  answer  to  the  show 
cause  order.  There  is  no  Federal 
counterpart  to  the  State's  proposed  45 
day  timeline  for  the  director  of  IDNR  to 
submit  a  written  recommendation  to  tha 
Commission  in  situations  where  the 
permittee  fails  to  respond  to  a  show 
cause  order.  However,  the  Director  finds 
that  310  lAC  0.6-1-5(0  contains  the 
same  or  similar  procedures  as  those 
found  In  section  521ta)t4):  of  SMCR  and 
at  43  CFR  4.1190  through  4.1W6, 
governing  surface  coal  mining  permit 
suspension  and  revocation  proceedings. 

(e)  310  lAC  0.6-l-5(g),  Determination 
by  the  Administrative  Law  Judge 

Indiana  proposes  to  add  language  that 
would  aequiman  admint^rative  law 
judge  to  consider  the  factms  set  forth  in 
310  lAC  12-6-6.5,  the  suapansion  or 
revocation  of  permits,  in  proceedings  to 
suspend  or  revoke  a  permit.  Since  310 
lAC  12-6-6.5  (a),  (b),  and  (c)  contain 
language  which  is  substantively 
identical  to  that  contained  in  tha 
Federal  regulations  at  30  CFR  843.13(a) 
(1),  (2)  and  (3),  governing  factors  which 
support  the  issuance  of  a  show  cause 
order,  the  Director  finds  that  the 
language  added  to  310  lAC  0.6-l-5{gJ 
can  be  approved. 

Indiana  further  proposes  new 
language  that  will  require,  upon  a 
detecminatian  by  the  administrative  law 
judge  that  a  pattern  of  violations  exists 
or  has  existed,  that  the  judge  shall  order 
the  permit  either  suspended  or  revoked. 
In  making  a  determination  that  a  pattern 
of  violations  exists  or  existed,  the 
administrative  law  judge  need  not  find 
that  all  violations  listed  in  the  show 
cause  order  occurred,  but  only  that 
sufficient  violations  occurred  to 
establish  a  pattern.  If  the  permit  is 
suspended,  the  minimum  suspension 
period  shall  be  three  days  unless  the 
administrative  law  judge  finds  that 
imposit^B<ef  the  suspension  period 


wouW  result  in-  menifest  injustice  or 
wo>  Id  not  further  the  purpose  of 
Ind.ana's  State  regulatory  program. 
Preconditions  to  he  satisfied  prior  to  the 
suspension  being  lifted  may  be  imposed* 
by  the  administrative  law  judge.  This 
proposed  lanagnege  is  substantively 
identical  to  43  CFR  4.1194  (a)-{b)  anrf 
can,  therefore,  be  approved. 

Proposed  310  lAC  0.6-l-5{g)(2)  states 
that,  if  the  administrative  law  judge 
determines  the  facts  alleged  in  the  order 
are  true,  the  administrative  law  judge 
shall  enter  findings  and  a  non-final 
order  under  IC  4-21.5-3-27  for  final 
action  by  the  Commission  that  the 
permit  be  suspended  or  revokadl  In. 
making  this  non-final  order,  the 
administrative  law  judge  shell  consider 
the  factors  in  310  LAC  12-6-6.5,  the 
State's  rules  which  govern  the 
suspension  or  revocation  of  permits. 
The  administrative  law  judge  is  requirad' 
to  issue  the  findings  and  a  non-final 
order  within  60  days  after  conclusion  of 
the  hearing.  Indiana  also  proposaa  to> 
add  language  to  subsection  (h)  of  310' 
lAC  0.6-1-5  requiring  the  Commission 
to  issue  a  final  order  within  60  days 
after  the  conclusion  of  the 
administrative  law  judge's  hearing. or  60 
days  after  the  answer  is  filed,  if  no 
hearing  is  requested.  The  State's 
proposed  rules  provide  the  same 
concurrent  time  allotment  to  both  the 
administrative  law  judge  and  the 
Commission  to  render  a  decision  which 
creates  the  possibility  that  the 
administrative  law  judge  could  use  all 
the  allotted  time  for  issuance  of  a  non- 
final'  ordisr  leaving  no  time  for  the 
Commission's  issuance  of  a  final  order. 
This  problem  was  brought  to  Imfiane's 
attention  in  a  July  23, 1993,  letter 
(Administrative  Record  No.  IND-1284) 
to  which  Indiana  did  not  respond.  Tha 
Federal  rules  at  30  CFR  843.13(c) 
provide  that  within  60  days  after  tha 
hearing  and  within  the  time  limits  set 
forth  in  43  CFR  part  4,  the  Office  af 
Hearings  and  Appeals  shall  issue  a 
written  determination  as  to  whether  a 
pattern  of  violations  exists  and.  if 
appropriate,  an  order.  43  CFR  4.1194(cl 
states  that  the  decision  of  the 
administrative  law  judge  shall  be  issued 
within  20  days  following  the  date  the 
hearing  record  is  closed  by  the 
administrative  law  judge  or  within  20 
days  of  receipt  of  the  answer,  if  no 
hearing  is  requested  by  any  party  andi 
the  administrative  law  judge  daterminas 
that  no  hearing  is  necessary.  The 
Director  finds  that  Indiana  must 
reconcile  the  time  periods  for  its 
administrative  law  judge  non-final  order 
and  the  Commission  final  order  so  that 
a  final  decision  is  made  no  later  than  60 
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days  after  the  conclusion  of  the 
administrative  law  judge  hearing. 
Additionally,  the  State  proposes  at 
subsection  (h)  that  the  60  day  period 
may  be  waived  for  good  cause  or 
extended  upon  vvritten  consent  of  the 
State  and  the  operator.  This  provision  is 
irxonsistent  with  30  CFR  843.13(c) 
which  pro\ides  for  no  such  waiver  of 
the  bD-day  time  period.  For  the«;e  two 
rpasotis,  t]ie  Director  finds  that  proposed 
310  lAC  0.6-l-5(h)  is  less  effective  than 
the  Federal  rules  and  cannot  be 
approved.  Therefore,  the  required 
amendment  at  30  CFR  914.16(d)  cannot 
be  reaiQVftd. 

Indjiena  proposes  to  revise  310  lAC 
0.6-lU(ij  by  making  the  Commission 
ralhe^  than  the  IDNR  responsible  for 
serving  parties  with  a  copy  of  the  final 
ordefiof  the  rcmmission  and  by 
prov)  iing  that  following  notification  a 
party  may  apply  for  judicial  review 
UDdei  IC  4-21  5.  Indiana  has  added  the 
lansujjge  "under  IC-4-21.5"  to 
referehce  Indiana's  Administrative 
Adjudication  Act.  The  Director  finds 
that  tJjese  revisions  clarify 
responsibilities  and  procedures  under 
the  In  hana  program  and  can,  therefore, 
beapjifoved. 

2.  310  IAC0&-1-13  Awards  of 
Litigai  ipn  Expenses 

The  proposed  provisions  at  310  lAC 
0.6-1-13  concern  the  award  of  costs  and 
attoim  jy's  fees  for  a  proceeding  under 
the  Indiana  Surface  Mine  Coal 
ReciaDjation  Act,  Oil  and  Gas  Code  and 
Entom  c  logy  and  Plant  Pathology  Code. 
Paragr  i  jh  (a)  has  been  revised  to 
provid  t  that  no  award  for  costs  ajid 
expen^K  including  atfcmey's  fees  shall 
be  entered  under  IC  13-a-l5-7  or  JC 
^4-7-  >-5.  unless  there  is  a  finding  that 
the  pel  son  apainst  whom  the  award  is 
made  j^ed  for  the  purpose  of  h^tra^sing 
or  enir  arra.ssing  an  opposing  party.  IC 
13-8-:  $-7  pert.ains  to  oil  and  g^s  and 
IC  14-  '►-li-S  pertains  to  entomology 
and  pLitit  pathology.  All  refen^nces'to 
the  Lidiena  Surface  Mining  Control  and 
Reclan  ^tion  Act  (I-SMCRA)  have  been 
removr^.  The  proposed  revision. 
ther8fo|r^.  does  not  apply  to  the  State's 
surface  coal  minijig  program. 
FurthetKore,  revisions  to  paragraph  (c) 
only  arjply  to  those  persons  who  initiate 
or  participate  in  proceedings  under  IC 
13-8-S-7  which  pertains  to  oil  and  gas. 

Proposed  paragraphs  (d),  (e),  (f)  and 
(g)  are  applicable  to  proceedings  under 
I-SMCRA.  Under  proposed  paragraph 
(d).  appropriate  costs  and  expenses, 
including  attorney's  fees,  may  be 
awarded  to  any  person  from  the 
pennittBe,  if  the  person  initiates  or 
participates  in  an  administrative 
proceeding  reviewing  enforcement  and 


a  finding  is  made  by  the  administrative 
law  judge  or  Commission  that  a 
violation  of  IC  13-4  1.  310  lAC  12  ot 
permit  has  occurred,  or  that  an 
Imminent  hazard  existed;  and  that  the 
person  made  a  substantia!  contribution 
to  the  full  and  fair  determination  of  the 
Issues.  A  contribution  of  a  person  who 
did  not  initiate  a  proceeding  must  be 
separate  and  distinct  from  the 
contribution  made  by  a  person  initiating 
the  proceeding.  Appropriate  costs  and 
expenses  may  also  be  awarded  under 
the  proposal  to:  (1)  A  person,  rrcm  the 
department,  other  than  to  a  permittee  or 
the  permittee's  authorized 
representative,  who  prevails  in  whole  or 
in  part,  achieving  at  least  scrre  degree 
of  success  on  the  mer.ts,  upjon  a  finding 
that  the  person  ir,ade  a  substantial 
contribution  to  a  full  and  fair 
determination  of  the  issues;  (2)  a 
permittee  from  tne  department  if  the 
permittee  demonstrates  that  the 
department  issued  a  cessation  order, 
notice  of  violation,  or  an  order  to  show 
cause  why  a  permit  should  not  be 
suspended  or  revoked  in  bad  feith  and 
for  the  purpose  of  harassing  or 
embarrassing  the  permittee;  (3)  a 
permittee  from  a  person  where  the 
peiTnittee  initiated  a  proceeding  under 
IC  13-4.1-11  or  participated  in  the 
proceeding  in  bad  faith  for  the  purpose 
of  harassing  or  embarrassing  the 
permittee:  and  (4)  to  the  department 
whe-'e  it  demonstrates  that  a  person 
sought  administrative  review  or 
participated  in  a  procwding  in  bad  faith 
and  for  the  purpose  of  harassing  or 
embarrassing  the  department  Tr.e  above 
provisions  of  proposed  paragraph  ;d) 
concerning  t)»9  eward  of  costs  and 
expenses,  including  ettomeys  fet?  srt* 
substantively  identical  to  43  CFR  4  1294 
(3](1)  and  (b)  through  (t)  can.  therefore, 
be  approved. 

As  a  result  of  this  approval,  the 
Director  finds  that  Jhe  requirtfd 
amendment  at  30  CFR  914  16fe)  hbs 
been  satisfied  and  can  now  be  removed. 

3.  3W]AC  0  7-3-5  Delegations  for 
Programs  Administered  by  the  i?ji".<c;on 
of  Reclamation 

Indiana  proposes  to  revise  310  L\C 
0.&-l-5{h)  by  removing  language  which 
created  a  two-tiered  hearing  procedure 
for  the  forfeiture  of  bonds.  While  there 
is  no  Federal  counterpart  to  310  lAC 
0.&-l-5(b),  the  Director  finds  that  the 
proposed  change  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations 

4.  310  lAC  12-6-6.5  Suspension  or 
Revocation  of  Permits 

Indiana  proposes  to  revise  310  L\C 
12-6-6.5  (c),  (d)  and  (e)  by  removing 
language  which  created  a  two-tiered 


hearing  procedure.  TTiese  deletions 
reflect  proposed  changes  to  310  lAC 
0.6-1-5  wKich  created  a  hearing 
pnjcedure  that  is  the  same  as  or  similar 
to  its  Federal  counterpart.  The  Director 
finds  that  the  proposed  changes  render 
the  proctHiures  in  310  L^C  12-6-6.5  the 
same  as  or  similar  to  those  contained  in 
30  CFR  843.13  and  are  necessary  in 
order  for  Indiana's  rules  to  be  internally 
consistent. 

IV.  Disposition  crf'ComineBta 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Indiana  program.  The  U.S. 
Department  of  Agriculture.  Fore.st 
Service;  U.S.  Departnient  of  Agricuhure. 
Soil  Conservation  Ser\'ice;  and  the  U.S. 
Department  of  Interior.  Bureau  of  Mines 
responded  without  substanti\'e 
comment. 

One  individual  responded  to  OSM's 
invitation  foi  public  comment  by 
ccramenlmg  on  proposed  310  MC  0.6- 
l-13(d]  which  concerns  awards  of 
litigation  expenses.  In  the  State's 
proposal,  appropriate  costs  and 
expenses  including  attorney's  fees,  may 
be  awarded  under  IC  13-4.1-11-9 
"only  "  as  set  forth  in  the  rule.  The 
Fe-ieral  counterpart  at  43  CFR  4  1294 
states  that  sppropriate  costs  and 
expenses,  including  attorney's  fees  may 
be  awarded  as  set  forth  in  the  rule.  The 
commenter  believed  the  State's  use  of 
the  term  "only"  appeared  more 
resLrictive  than  the  Federal  counterpsrt 
and  that  this  could  discourage  citizen 
p.-rticipation.  As  prexiously  indicated. 
t,'-,e  Director  has  determined  thst  the 
proposed  language  at  310  L^C  0  6-1-13 
is  substantiTO^y  identical  to  43  CFR 
4.1294.  The  use  of  the  term  "only  '  does 
not  make  the  State's  rule  mc-e 
re?.L~ctivp  than  its  Federal  counterpart 
since  the  Federal  end  State  provisions 
are  substantively  identical  in  content, 
end  since  the  criteria  contained  in  43 
CFR  4.1294  are  the  only  criteria 
contained  in  the  Federal  regulalions 
which  pertain  to  the  award  of  aftompy 
fees  in  administrative  proceeding?. 

Ihe  same  commenter  asked  why  the 
Slate  indicated  on  the  side-by-side 
submitted  to  OSM  that  there  was  no 
Federal  counterpart  to  310  L\C  0.7-3- 
5(a)(1)  since  the  Federal  rules  do 
contain  a  coimferpart  to  permit 
f  orminatioB  where  no  mining  has 
started  in  a  certain  period.  310  WC  0.7- 
3-5  applies  tn  the  delegation  of 
programs  administered  by  the  division 
of  reclamation.  There  is  no  Federel 
counterpart  to  the  State's  rules 
governing  the  delegation  of  authority. 
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There  is,  as  the  commenter  points  out, 
a  Federal  rule  at  30  CFR  773.19(e) 
which  requires  that  a  permit  be 
terminated  if  the  permittee  has  not 
begun  the  surface  coal  mining  and 
reclamation  operations  covered  by  the 
permit  within  three  years  of  the  permit's 
issuance.  In  any  event,  this  provision  is 
not  being  amended  as  a  part  of  this 
rulemaking. 

V.  Director's  Decision 

Based  upon  the  above  findings,  the 
Director  is  approving,  with  an 
exception,  program  amendment  number 
93-2  as  submitted  by  Indiana  on 
February'.  24,  1993.  The  Director  has 
determined  that  the  amendment  which 
revises  310  L\C  0.6-1-5,  310  lAC  0.6- 
1-13,  310  lAC  0.7-3-5.  and  310  lAC  12- 
6-6.5  is  consistent  with  SMCRA  and  no 
less  effective  than  the  Federal  rules.  The 
exception  is  proposed  310  lAC  0.6-1- 
5(g)(2}  and  (h)  to  the  extent  that  these 
provisions:  (1)  Provide  for  concurrent 
time  periods  for  the  administrative  law 
judge  to  issue  findings  and  a  non-final 
order  and  for  the  Commission  to  issue 
a  final  order,  and  (2)  allow  for  the 
waiver  and  extension  of  the  60  day  time 
period  for  the  Commission  to  issue  a 
final  order.  The  Federal  regulations  at 
30  CFR  part  914  codifying  decisions 
concerning  the  Indiana  program  are 
being  amended  to  implement  this 
decision. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  ef  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore 
unnecessary.  However,  by  letter  dated 
March  26. 1993  (Administrative  Record 
No.  IND  1227).  EPA  submitted  its 
concurrence  without  comment. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  operational 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 


programs.  In  the  oversight  of  the  Indiana 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Indiana  of  only  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  tiie  Executive  Order  12778 
and  has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102{2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2){C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  ef  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 


upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated;  November  10, 1993. 
Carl  C.  Close. 

Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  91 4— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  by  adding  a 
new  paragraph  (YY)  to  read  as  follows: 

S  91 4.1 5    Approval  of  regulatory  program 
amendments. 

(YY)  The  following  amendment 
(Program  Amendment  Number  93-2)  to 
the  Indiana  regulatory  program,  as 
submitted  to  OSM  on  February  24, 1993, 
is  approved  with  an  exception,  effective 
November  18, 1993:  The  approved 
amendment  to  the  Indiana 
Administrative  Code  (LAC)  at  310  lAC 
0.6-1-5.  310  LAC  0.6-1-13,  310  LAC 
0.7-3-5,  and  310  LAC  12-6-6.5  pertains 
to  show  cause  orders  and  adjudicatory 
proceedings  for  the  suspension  and 
revocation  of  surface  coal  mining 
permits.  OSM  is  not  approving  310  LAC 
0.6-l-5(g)  (2)  and  (h)  to  the  extent  that 
these  provisions  provide  for  the  waiver 
and  extension  of  the  60  day  time  period 
for  the  Commission  to  issue  a  final  order 
and  for  concurrent  time  periods  for 
rulings  by  the  Commission  and 
administrative  law  judge. 

3.  Section  914.16  is  amended  by 
revising  paragraph  (d)  and  removing 
and  reserving  paragraph  (e)  to  read  as 
follows: 

§914.16    Required  program  amendments. 

•        *        •        «        < 

(d)  By  July  1, 1994,  Indiana  shall 
submit  for  OSM  approval,  an 
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amendment  to  its  permanent  regulatory 
program  which  provides  for 
adjudicative  proceedings  for  suspension 
or  revocation  of  permits  which  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  843.13  and  43 
CFR  4.1190  through  4.1196. 
(e)  Removed  and  reserved. 

IFR  Doc.  93-28369  Filed  11-17-93;  8:45  ami 
Bltxma  CODE  4310-Oe-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
37  CFR  Part  307 

Cost  of  Living  Adjustment  of  the 
Mechanical  Royalty  Rate;  Correction 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTlOfi:  Final  rule;  correction. 


SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published 
November  1,  1993  (58  FR  58282), 
relating  to  the  cost  of  living  adjustment 
of  the  mechanical  royalty  rate. 

EFFECTIVE  DATE:  January  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  N.  Gray.  Copyright  Royalty 
Tribunal.  1825  Connecticut  Avenue 
NW..  suite  918.  Washington,  DC  20009,  • 
(202)  606-4400. 

SUPPLEMENTARY  INFORMATION:  In  the  Cost 
of  Living  Adjustment  of  the  Mechanical 
Royalty  Rate;  Final  Rule,  in  the  issue  of 
Monday,  November  1.'1993  (58  FR 
58282),  rule  document  93-26883, 
beginning  on  pages  58282  and  58283, 
please  make  the  following  corrections: 

1.  On  page  58282,  in  column  3,  in 
SUMMARY,  lines  6  and  7,  "1993.  The  rate 
is  increased  to  either  6.61  cents,  or  1.3 
cents  per  minute  of  playing,"  should 
read.  "1993.  The  rate  is  increased  to 
either  6.60  cents,  or  1.25  cents  per 
mmute  of  playing." 

2.  On  page  58283,  in  column  1,  lines 

8  and  9,  "effective  January  1,  1994,  shall 
be  6.61  cents,  or  1.3  cents  per  minute  of 
playing,"  should  read,  "effective 
January  1, 1994,  shall  be  6.60  cents  or 
1.25  cents  per  minute  of  playing." 

3.  On  page  58283.  in  column  2,  in 
§  307.3(0,  line  5.  "shall  be  either  6.61 
cents,  or  1.3  cents."  should  read,  "shall 
be  either  6.60  cents,  or  1.25  cents." 

Dated:  November  15. 1993. 
Cindy  D«iib. 
Chairman. 
[FR  Doc.  93-28430  Filed  11-17-93;  8:45  ami 

BILUNQ  CODE  1410-09-M 


POSTAL  SERVICE 
39  CFR  Part  20 

implementation  of  Mexico  Direct 
Service 

AGENCY:  Postal  Service. 

ACTION:  Interim  rule  and  request  for 

comment. 


SUMMARY:  Mexico  Direct  service  is  a 
new  type  of  international  mail  service 
,    that  is  available  only  to  customers  with 
operations  in  both  the  United  States  and 
Mexico  that  agree  to  tender  to  the  Postal 
Service  during  a  60-day  period  at  least 
10,000  items  meeting  the  applicable 
makeup  and  preparation  requirements 
for  Mexican  domestic  mail.  The  Postal 
Service  transports  these  items  to  Mexico 
for  entry  into  Mexico's  domestic  mail 
system.  The  charge  for  Mexico  Direct 
service  is  $1.01  per  pound.  The 
customer  also  is  responsible  for  paying 
the  applicable  Mexican  domestic 
postage.  Details  about  each  Mexico 
Direct  mailing  must  be  specified  in  a 
service  agreement  between  the  Postal 
Service  and  the  customer.  Interim 
implementing  regulations  have  been 
developed  and  are  set  forth  below  for 
comment  and  suggested  revision  prior 
to  adoption  in  final  form. 
DATES:  The  interim  regulations  take 
effect  on  November  17, 1993.  Comments 
must  be  received  on  or  before  December 
17, 1993. 

ADDRESSES:  Manager,  International 
Product  Management,  U.S.  Postal 
Service,  Washington,  DC  20260-2410. 
Copies  of  all  written  comments  will  be 
available  for  public  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  in  room 
5300,  475  L'Enfant  Plaza  West.  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rainer  Hengst,  (202)  268-6095. 
SUPPLEMENTARY  INFORMATION:  Under 
artide  25  of  the  Universal  Postal 
Convention,  a  postal  administration  is 
not  obligated  to  deliver  mail  that 
senders  resident  in  its  territory  post  in 
large  quantities  in  a  foreign  country.  A 
postal  administration  may  invoke  this 
provision  not  only  against  mail  sent  by 
a  company  organized  under  the  laws  of 
the  administration's  territory,  but  also 
against  mail  sent  by  a  company 
organized  under  the  laws  of  a  foreign 
country  if  the  company  does  business  in 
the  administration's  territory.! 
Consequently,  a  company  with 


'  A  pcMtal  administration  invoking  article  25 
typically  detains  the  incoming  international  mail 
and  refuses  to  deliver  it  until  the  sender  pays  the 
applicable  domestic  postage. 


commercial  activity  in  both  the  United 
States  and  another  country  may  be 
unable  to  use  the  Postal  Service  to  mail 
items  to  addressees  in  that  cotmtry  even 
if  the  company's  operations  justify  its 
posting  the  items  in  the  United  States. 

Due  in  large  part  to  the  proximity  and 
size  of  the  Mexican  consumer  market, 
many  U.S.  companies  either  already 
have  established,  or  are  in  the  process 
of  establishing,  operations  in  Mexico. 
These  companies  send  a  variety  of  mail 
to  their  Mexican  customers,  including 
direct  mail  pieces,  parcels  containing 
merchandise,  and  bills.  Whether  the 
companies  produce  such  mail  in  the 
United^States  or  Mexico  depends  on  a 
number  of  factors.  For  instance,  a 
company  sending  bills  to  its  Mexican 
customers  may  require  data  processing 
capabilities  that  are  available  only  in  the 
United  States.  Similarly,  a  company 
sending  advertising  mail  to  Mexican 
customers  may  need  to  print  its 
promotional  material  in  the  United 
States.  In  both  cases,  it  may  make 
economic  sense  for  the  company  to  post 
its  Mexico-bound  mail  in  the  United 
States.  However,  since  the  Mexican 
Postal  Service  may  consider  the 
company  to  be  a  resident  of  Mexico  by 
virtue  of  its  Mexican  operations,  the 
company  may  have  no  choice  but  to 
post  its  mail  in  Mexico. 

Several  U.S.  companies  with 
operations  in  Mexico  have  asked  the 
Postal  Service  to  develop  a  means  for 
them  to  post  their  Mexico-boimd  mail  in 
the  United  States.  In  response,  the 
Postal  Service  has  worked  with  the 
Mexican  Postal  Service  to  develop  a 
way  for  the  companies  to  meet  their 
mailing  needs.  As  a  result  of  discussions 
between  the  two  administrations,  the 
Postal  Service  is  implementing  Mexico 
Direct  service.  Regulations  for  this  new 
service  appear  in  Section  610  of  the 
International  Mail  Manual. 

Under  Mexico  Direcrt  service, 
customers  are  able  to  tender  items 
prepared  as  Mexican  domestic  maifto 
the  Postal  Service.  The  Postal  Service 
transports  the  items  to  Mexico,  where 
they  are  presented  to  the  Mexican  Postal 
Service  and  entered  into  Mexico's 
domestic  mail  system.  The  charge  for 
this  service  is  $1.01  per  pound  or 
fraction  of  a  pound  (plus  the  applicable 
Mexican  domestic  postage).  Postage  is 
paid  on  the  total  gross  weight  of  the 
mailing,  which  includes  the  weight  of 
the  Mexico  Direct  items  plus  the  weight 
of  the  mailing  equipment  used  to 
prepare  the  items. 

Mexico  Direct  service  is  available 
only  to  customers  with  operations  in 
both  the  United  States  and  Mexico.  In 
addition,  the  Postal  Service's  agreement 
with  the  Mexican  Postal  Service 
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requires  that  this  be  a  bulk,  service. 
Consequently,  the  customer  must  agree 
to  send  at  least  10,000  Mexico  Direct 
items  during  a  60-day  period. 

Mexico  Direct  customers  are 
responsible  for  ensuring  that  their  items 
meet  the  Mexican  Postal  Service's 
applicable  makeup  and  preparation 
requirements  for  Mexican  domestic  mail 
and  for  paying  the  applicable  Mexican 
domestic  postage  As  part  of  the  service, 
the  Postal  Service  will  provide 
customers  with  information  received 
from  the  Mexican  Postal  Service 
regarding  makeup  and  preparation 
requirements.  Further,  the  two 
administrations  have  agreed  to  work 
together  to  develop  a  mechanism 
whereby  the  Postal  Service  will  be  able 
to  collect  Mexican  domestic  postage 
from  Mexico  Direct  customers  and  remit 
it  to  the  Mexican  Postal  Service. 
Depending  on  the  form  that  mechanism 
takes,  those  customers  may  be  charged 
an  additional  fee  to  cover  the  Postal 
Service's  costs  of  providing  Mexican 
postage  payment  service. 

A  customer  interested  in  usin^he 
service  must  contact  the  Postal  Service 
at  least  21  days  before  a  planned  Mexico 
Direct  mailing  date.  At  that  time,  the 
customer  must  provide  the  following 
information  to  the  Postal  Service: 

(1)  The  customer's  name  and  address; 

(2)  The  planned  mailing  date; 

(3)  Where  the  mail  will  oe  tendered  to 
the  Postal  Service; 

(4)  The  type  of  items  that  will  be 
contained  in  the  planned  mailing; 

(5)  The  size  and  weight  of  items  that 
will  be  contained  in  the  planned 
mailing; 

(6)  The  number  of  items  that  will  be 
contained  in  the  planned  mailing; 

(7)  How  the  customer  intends  to  sort 
its  items; 

(8)  The  mailing  equipment  that  the 
customer  intends  to  use  to  prepare  its 
items;  and 

(9)  How  the  customer  intends  to  pay 
postage  to  the  Mexican  Postal  Service. 

Upon  receipt  of  this  information,  the 
Postal  Service  will  contact  the  Mexican 
Postal  Service  to  ascertain  whether  the 
planned  mailing  is  acceptable  and,  if  it 
is  not,  how  the  mailing  can  be  made 
acceptable.  The  Postal  Ser\'ice  will 
inform  the  customer  of  the  Mexican 
Postal  Service's  response.  If  the  Postal 
Service  and  the  Mexican  Postal  Service 
both  agree  to  accept  the  mailing,  the 
Postal  Service  and  the  customer  will 
enter  into  a  service  agreement  that 
stipulates  the  following  information 
about  the  mailing: 

(1)  The  mailing  date; 

(2)  Where  and  when  the  customer  is 
tendering  the  mail  to  the  Postal  Service: 

(3)  The  total  weight  of  the  mailing; 


(4)  How  the  items  are  to  be  prepared; 

(5)  How  the  items  are  to  be  sorted; 
and 

(6)  flow  the  customer  is  paying 
postage  to  the  Mexican  Postal  Service. 

Although  39  U.S.C.  407  does  not 
require  advance  notice  and  opportunity 
for  submission  of  comments,  and  the 
Postal  Service  is  exempted  by  39  U.S.C. 
410(a)  from  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  rulemaking  (5 
use.  553),  the  Postal  Service  invites 
interested  persons  fo  submit  written 
data,  views,  or  arguments  concerning 
the  interim  rule. 

The  Postal  Service  adopts  the 
following  interim  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  theCode  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

International  postal  service,  Foreign 
relations. 

PART  2(M  AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows; 

Authority:  5  U.S.C.  552(a);  39  U.S.C  401. 
404,  407,  408 

2.  Chapter  6  of  the  International  Mail 
Manual  is  amended  by  titling  the 
chapter  "Special  Programs"  and  by 
adding  new  section  610  to  read  as 
follows: 

CHAPTER  6— SPECIAL  PROGRAMS 


610  MEXICO  DIRECT 

61 1  Description. 

Mexico  Direct  service  is  an 
international  mail  service  that  is 
available  only  pursuant  to  a  service 
agreement  between  the  Postal  Service 
and  a  qualifying  mailer.  This  service 
enables  a  mailer  to  tender  items  meeting 
the  applicable  makeup  and  preparation 
requirements  for  Mexican  domestic  mail 
to  the  Postal  Service.  The  Postal  Serv  ice 
transports  the  items  to  Mexico  for  entry 
into  Mexico's  domestic  mail  system. 
The  mailer  is  responsible  for  ensuring 
that  the  items  meet  the  Mexican  Postal 
Service's  applicable  makeup  and 
preparation  requirements  and  for  paying 
for  appUcable  Mexican  domestic 
postage. 

612  Qualifying  Mailers. 

To  quaUfy.  a  mailer  must  have 
operations  in  both  the  United  States  and 
Mexico.  In  addition,  the  mailer  must 
agree  to  send  at  least  10.000  Mexico 
Direct  items  during  a  60-day  period.  ' 


613  Postage 

613.1  Rats. 

The  charge  for  this  sen'ice  is  $1.01 
per  pound  or  fraction  of  a  pound  (plus 
the  applicable  Mexican  domestic 
postage).  Postage  is  paid  on  the  total 
gross  weight  of  the  mailing,  which 
includes  the  weight  of  the  Mexico  Direct 
items  plus  the  weight  of  the  mailing 
equipment  used  to  prepare  the  items. 

61 3.2  Postage  Payment  Method. 
Mailers  must  pay  through  an  advance 

deposit  account  or  affix  postage  stamps 
or  meter  postage  to  the  mailing 
statement 

613.3  Mailing  Statement. 

Compute  postage  on  the  mailing 
statement  provided  by  the  Postal 
Service.  A  separate  maiUng  statement 
must  be  completed  for  each  mailing  and 
must  be  presented  at  the  time  of 
mailing. 

614  Preparation  Requirements. 

Mexico  Direct  items  must  be  prepared 
in  sacks  weighing  at  least  30  pounds 
each  or  in  trays,  in  accordance  with  the 
terms  of  the  service  agreement. 

615  Prenotificatlon. 

A  qualifying  mailer  interested  in 
using  the  service  must  contact  the  Postal 
Service  at  least  21  days  before  a  planned 
Mexico  Direct  mailing  date 
(Communications  should  be  directed  to 
International  Product  Management.  U.S. 
Postal  Service,  Washington,  DC  20260- 
2410;  (202)  268-2275  or  -2276.)  At  that 
time,  the  customer  must  provide  the 
following  information  to  the  Postal 
Service: 

a.  The  customer's  name  and  address. 

b.  The  planned  mailing  date. 

c.  Where  the  mail  will  oe  tendered  to 
the  Postal  Service. 

d.  The  type  of  items  that  will  be 
contained  in  the  planned  mailing. 

e.  The  size  and  weight  of  items  that 
will  be  contained  in  the  planned 
mailing. 

f.  The  number  of  items  that  will  be 
contained  in  the  planned  mailing 

g.  How  the  customer  intends  to  sort 
its  items. 

h.  The  mailing  equipment  that  the 
customer  intends  to  use  to  prepare  its  > 
items. 

i.  How  the  customer  intends  to  pay 
postage  to  the  Mexican  Postal  Service 

616  Servica  Agrsement. 

Upon  receipt  of  this  information, 4he 
Postal  Service  will  contact  the  Mexican 
Postal  Service  to  ascertain  whether  the 
planned  mailing  is  acceptable  and.  if  it 
is  not.  how  the  meuling  can  be  made 
acceptable.  The  Postal  Service  will 
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inform  the  customer  of  the  Mexican 
Postal  Service's  response.  If  the  Postal 
Service  and  the  Mexican  Postal  Service 
both  agree  to  accept  the  mailing,  the 
Postal  Service  and  the  customer  will 
enter  into  a  service  agreement  that 
stipulates  the  following  information 
about  the  mailing: 

a.  The  mailing  date. 

b.  Where  and  when  the  customer  is 
tendering  the  mail  to  the  Postal  Service. 

c.  The  total  weight  of  the  mailing. 

d.  How  the  items  are  to  be  prepared. 

e.  How  the  items  are  to  be  sorted. 

f.  How  the  customer  is  paying 
postage  to  the  Mexican  Postal  Service. 

A  transmittal  letter  making  the 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  and 
transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  20.3. 
Stanley  F.  Mires. 
Chief  Counsel,  Legislative. 
[PR Doc.  93-28398 Filed  11-17-93;  845 ami 
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Health  Care  Financing  Administration 
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Medicare  Program;  Carrier  Jurisdiction 
for  Claims  for  Durable  Medical 
Equipment,  Prosthetics,  Orthotics,  and 
Supplies  (DMEPOS) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 


SUMMARY:  This  final  rule  would  address 
the  provisions.of  section  1834(a)(12)  of 
the  Social  Security  Act  that  authorizes 
us  to  designate  one  carrier  for  one  or 
more  regions  to  process  all  claims 
within  that  region.  It  incorporates  in 
regulations  the  four  designated  carriers 
that  will  process  claims  for  durable 
medical  equipment,  prosthetics, 
orthotics,  supplies  and  certain  other 
items  covered  under  Part  B  of  Medicare. 
We  expect  the  above  changes  to  lead  to 
more  efficient  and  economical 
administration  of  the  Medicare  program. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  December  17. 1993. 

FOR  FURTXER  INFORMATION  CONTACT: 

Lisanne  Bradley,  (410)  966-3359.  for 
carrier  jurisdiction  for  claims  for 


durable  medical  equipment, 
prosthetics,  orthotics  and  supplies, 
and  other  issues  involving  suppliers 

Larry  Pratt,  (410)  966-7403,  for  criteria 
and  standards  for  evaluating 
designated  carriers  processing  durable 
medical  equipment,  prosthetics, 
orthotics,  and  supplier  claims. 

Juliette  Jenkins,  (410)  966-6997,  for 
questions  relating  to  the  medical 
review  of  claims  for  durable  medical 
equipment,  prosthetics,  orthotics  and 
supplies. 

Nancy  Siebert.  (410)  966-6012,  for 
questions  about  the  regional  carriers 
and  other  questions  relating  to  claims 
for  durable  medical  equipment, 
prosthetics,  orthotics  and  supplies. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1842(a)  of  the  Social  Security 
Act  (the  Act)  authorizes  the  Secretary  to 
enter  into  contracts  with  carriers  for  the 
payment  of  claims  for  Part  B  Medicare- 
covered  services  and  items.  The  statute 
does  not  place  any  restriction  on  the 
area  that  a  carrier  must  serve. 
Consequently,  we  have  contracts  for 
carriers  to  process  claims  in  areas  that 
are  multi-State,  Statewide,  or  lesser 
areas.  In  addition,  section  1842(g)  of  the 
Act  requires  the  Raib-oad  Retirement 
Board  (RRB)  to  contract  with  a  carrier  or 
carriers  to  process  claims  for  services  or 
items  furnished  to  qualified  railroad 
retirement  beneficiaries  entitled  to 
Medicare  in  accordance  with 
regulations  prescribed  by  the  Secretary. 
Our  experience  has  been  that  there  is 
diversity  among  carriers  in  their 
interpretation  of  coverage  policies,  local 
medical  review  policies,  and  pricing  for 
similar  items  and  services.  To  some 
extent  a  carrier's  performance  is  affected 
by  the  nature  of  its  workload.  That  is, 
the  more  unusual  a  piece  of  equipment 
or  supply  is  in  an  area,  the  more 
difficult  it  is  for  a  carrier  to  make  a 
coverage  or  pricing  determination.  To 
the  extent  that  carrier  determinations 
reflect  local  conditions,  diversity  is 
desirable,  but  to  the  extent  that  local 
norms  result  in  unwarranted  variations 
in  payment  amoiuits.  utilization 
parameters,  or  claims  documentation 
policies  for  items  furnished  nationally, 
such  diversity  is  luidesirable. 
Claims  for  diu-able  medical 
equipment,  prosthetics,  orthotics,  and 
supphes  (DMEPOS)  are  submitted  to 
carriers  by  suppliers.  The  Medicare 
regulations  (42  CFR  400.202)  define 
"supplier"  as  "a  physician  or  other 
practitioner,  or  an  entity  other  than  a 
provider,  that  furnishes  health  care 
services  under  Medicare."  Section 
400.202  also  defines  "provider"  as  a 


"hospital,  a  skilled  nursing  facility,  a 
comprehensive  outpatient  rehabilitation 
facihty,  a  home  health  agency,  or  a 
hospice  that  has  in  effect  an  agreement 
1o  participate  in  Medicare,  or  a  clinic,  a 
rehabilitation  agency,  or  a  public  health 
agency  that  has  a  similar  agreemei.t  but 
only  to  furnish  outpatient  physical 
therapy  or  speech  pathology  services." 

In  practice,  before  August  17, 1992,  an 
entity,  including  a  provider,  that  wished 
to  become  a  supplier  to  Medicare 
beneficiaries  did  so  merely  by 
submitting  claims  for  Medici^  covered 
items  and  services.  Most  carriers 
required  some  identifying  information 
fi-om  a  supplier  before  it  received  a 
billing  number,  but  there  were  no 
national  requirements  that  a  DMEPOS 
supplier  had  to  meet.  The  absence  of  a 
well-defined  process  for  issuing 
supplier  numbers  and  the  diversity  in 
handling  claims  have  resulted  in  some 
abuses  under  the  Medicare  program. 
Some  suppliers  exploited  carrier 
jurisdiction  policies  by  submitting 
claims  only  to  those  carriers  whose 
claims  review  policies  result  in  more 
inclusive  or  expansive  determinations 
of  Medicare  coverage,  or  in  higher 
payment  amounts,  for  the  items  they 
supply. 

Section  1834(a)(12)  of  the  Act 
authorizes  the  Secretary  to  "designate, 
by  regulation  under  section  1842.  one 
carrier  for  one  or  more  entire  regions  to 
process  all  claims  within  the  region  for 
covered  items  under  this  section." 
When  read  in  conjunction  with  sections 
1834(a)(13)  and  (h)(3).  the  covered  items 
include  all  covered  durable  medical 
equipment  (DME),  prosthetics, 
prosthetic  devices,  and  orthotics.  Other 
items  for  which  claims  may  be 
processed  by  regional  carriers  include: 
home  dialysis  supplies  and  equipment; 
surgical  dressings;  immunosuppressive 
drugs;  parenteral  and  enteral  nutrients, 
equipment  and  supplies;  and  other 
items  that  we  may  designate,  including 
those  provided  by  a  physician  for  home 
use,  but  not  those  items  covered 
"incident  to"  a  physician's  service  or 
bundled  into  a  facility  payment. 

n.  Provisions  of  the  Final  Rule  With 
Comment  Period 


We  published  a  final  rule  with 
comment  period  in  the  Federal  Register 
on  June  18, 1992  (57  FR  27290),  that 
amended  42  CFR  parts  405.  420.  421. 
and  424.  The  final  rule  had  an  effective 
date  of  August  17, 1992.  with  the 
comment  period  ending  on  August  17, 
1992.  The  disclosure  of  ownership 
provisions  were  applied  to  new 
suppliers  on  August  17, 1992,  and  for 
all  other  suppliers  on  January  1, 1993. 
The  supplier  standards  provisions  were 
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applied  to  all  suppliers  on  August  17, 
1992.  The  requirement  to  use 
beneficiary  residence  claims  jurisdiction 
for  claims  submitted  to  regional  carriers 
were  effective  on  July  1. 1993.  This 
criterion  will  not  be  implemented  until 
October  1. 1993.  since  it  took  longer  to 
award  the  contracts  than  we  anticipated. 
Claims  will  be  transferred  to  the  four 
durable  medical  equipment  regional 
carriers  (DMERCs)  over  a  5-month 
period  beginning  October  1. 1993. 
The  June  1992  final  rule— 

•  Modified  regulations  to  provide  that 
claims  for  DMEPOS  and  certain  other 
items  covered  under  Part  B  of  Medicare 
be  processed  by  designated  carriers. 

•  Specified  the  jurisdictions  each 
designated  carrier  will  serve,  and 
changed  the  method  by  which  claims 
for  DMEPOS  are  allocated  among  the 
carriers  from  "point  of  sale"  to 
"beneficiary  residence." 

•  Estabhshed  certain  minimum 
standards  for  suppliers  for  purposes  of 
obtaining  supplier  billing  numbers. 

•  Incorporated  in  regulations  certain 
supplier  disclosure  requirements 
imposed  under  section  11 24 A  of  the 
Act.  as  amended  by  section  4164  of  the 
Omnibus  Budget  Reconcihation  Act  of 
1990  (OBRA  "90).  as  a  supplier  standard 
that  must  be  met  before  a  supplier 
billing  number  is  issued  or  renewed. 

•  Described  the  criteria  and  standards 
to  be  used  begiiming  October  1, 1993. 
for  evaluating  the  performance  of 
designated  carriers  processing  claims  for 
DMEPOS  in  the  administration  of  the 
Medicare  program. 

•  Established  that  DMEPOS  claims 
for  RRB  beneficiaries  entitled  to 
Medicare  be  processed  by  the  DMERCs. 

•  Made  the  following  technical 
changes: 

—  It  revised  the  definition  of 
"locality"  to  specify  that  a  locality  is  the 
geographical  area  for  which  the  carrier 
derives  the  reasonable  charges  or  fee 
schedule  amounts  for  services  or  items, 
and  can  include  a  State  or  larger  area. 

—  It  clarified  that  a  regional 
DMEPOS  carrier  is  exempt  from  the 
requirements  of  §421.200  regarding 
carrier  functions  that  apply  to  other 
carriers,  by  adding  the  phrase  "other 
than  a  regional  DMEPOS  carrier."  The 
DMERCs  are  bound,  instead,  by  their 
contracts,  which  include  most  of  the 
same  functions. 

—  It  allowed  us  to  assign  to  DMERCs 
the  processing  of  claims  for  Part  B  items 
not  bundled  into  a  physician  or  facility 
payment  or  provided  as  an  integral  part 
of  a  physician's  service.  (Claims  for 
items  sold  or  rented  by  a  physician  to 
his  or  her  Medicare  patients  for  home 
use  will  be  processed  by  the  DMERCs.J 


•  Added  definitions  for  the  acronym 
"DMEPOS"  and  the  term  "suppUer". 
Defined  "supplier"  as  an  entity  or 
individual,  including  a  physician  or 
Part  A  provider,  that  sells  or  rents  Part 
B  covered  items  to  Medicare 
beneficiaries  under  the  standards  of 
§  424.57(c),  and  an  "enrolled  supplier," 
is  a  suppUer  that  has  an  active  billing 
number. 

m.  Analysis  of  and  Responses  to  Public 
Comments 

In  response  to  the  Jime  1992  final  rule 
with  comment  period,  we  received  22 
timely  items  of  correspondence. 
Comments  were  submitted  from 
Medicare  carriers,  a  Medicaid  agency, 
various  associations  and  organizations 
representing  facihties  and  suppliers, 
medical  and  other  professional 
individuals,  and  law  firms.  Some  of  the 
comments  duplicated  previous 
comments  we  received  in  response  to 
the  proposed  rule  we  pubUshed  on 
November  6. 1991  (56  FR  56612).  A 
summary  of  individual  comments  and 
responses  to  our  rule  are  discussed 
below: 

Regionalization 

Comment:  Four  commenters  continue 
to  recommend  that  the  existing  specialty 
carriers  for  parenteral  and  enteral 
nutrition  (PEN)  claims  be  retained. 

Response:  As  we  have  previously 
responded  (57  FR  27291),  it  would  not 
be  cost  effective  for  us  to  retain  these 
special  arrangements  when  PEN  claims 
can  be  processed  just  as  correctly,  but 
more  efficiently,  by  the  four  DMERCs. 
One  of  the  DMERCs  is  ourently  a  PEN 
specialty  carrier  and  will  assist  the  other 
DMERCs  in  maintaining  the  national 
PEN  program. 

Comment:  Another  commenter  again 
requested  that  there  be  a  specialty 
carrier  arrangement  for  home  dialysis 
supplies. 

Response:  This  arrangement  would 
also  not  be  an  efficient  or  cost  effective 
plan  for  the  Medicare  program.  Claims 
for  home  dialysis  supplies  are  very 
similar  to  other  claims  to  be  processed 
by  DMERCs.  The  more  claims  that  are 
pooled  together,  the  lower  the  cost  of 
processing  a  claim. 

Comment:  One  commenter  asked  that 
suppliers  be  allowed  to  submit  all  their 
claims  to  one  DMERC. 

Response:  Based  on  the  residence  of 
the  beneficiary,  suppliers  must  submit 
proper  claims  to  one  of  four  DMERCs. 
SuppHers  may  submit  claims 
electronically  or  on  paper.  SuppUers 
who  submit  claims  electronically  may 
submit  all  of  their  claims  to  one 
DMERC,  no  matter  where  their 
customers  reside.  The  DMERC  receiving 


the  electronic  submissions  will  forward 
claims  (also  electronically)  to  the 
appropriate  DMERCs  for  processing  and 
payment,  although  we  will  not  be  able 
to  send  electronic  remittance  notices  for 
claims  processed  by  other  than  the 
receiving  DMERC.  Pricing  will  continue 
to  be  done  on  a  State-by-State  basis  and 
coverage  and  utilization  rules  will  be 
established  for  each  DMERC.  A  DMERC 
for  one  region  will  not  maintain  pricing 
and  policy  for  another  region. 

Comment:  One  commenter  relayed 
the  following  comments. 

•  It  is  too  burdensome  for  doctors  of 
medicine,  osteopathy,  and  optometry  to 
submit  claims  to  the  DMERCs  for  V'  code 
items  such  as  cataract  lenses  and  frames 
when  they  have  to  submit  claims  for 
professional  services  to  local  carriers. 

•  Submission  of  V  code  claims  to  the 
DMERCs  is  confusing  for  beneficiaries 
and  carriers. 

•  Implementation  of  the  OBRA  '90 
requirement,  which  limits  the  number 
of  cataract  lenses  or  eyeglasses  per 
beneficiary  to  "one  per  lifetime"  is 
difficult  to  iniplement. 

Response:  The  V  code  situation  is  no 
different  from  that  of  claims  for  supplies 
submitted  by  physicians  for  items  that 
they  have  sent  home  with  beneficiaries, 
such  as  surgical  dressings  and  ostomy 
bags.  Since  physicians  are  in 
competition  with  non-physician 
suppliers  for  these  supply  items,  just  as 
they  are  with  non-physician  suppliers 
that  sell  eyeglass  frames,  etc.,  it  is 
proper  that  all  claims  for  these  items  be 
adjudicated  by  the  same  processors.  We 
do  not  believe  that  this  is  confusing  for 
beneficiaries  since  the  DMERCs  will 
inform  them  that  all  items  used  at  home 
are  processed  by  the  DMERC  for  their 
area.  Local  carriers  will  simply  deny  V 
code  claims.  Regionalization  of  V  codes 
will  not  inhibit  the  implementation  of 
the  "one  per  lifetime"  rule  since  the 
Common  Working  File  (CWF)  stores 
data  on  Medicare  beneficiaries  residing 
within  the  area,  and  contains 
information  on  all  cataract  patients. 

Competition  for  Regional  Carrier 
Contracts 

Comment:  One  carrier  believes  the 
Request  for  Proposals  (RFP)  precluded 
its  submission  of  a  proposal. 

Response:  A  full  and  open 
competition  was  held  for  the  four 
regional  carriers,  and  all  potential 
offerors  were  given  a  chance  to 
comment  on  a  pre-solicitation  notice 
before  the  issuance  of  the  RFP.  We 
believe  the  specific  criteria,  as  well  as 
the  weights  for  those  criteria,  published 
in  the  RFP  did  not  preclude  the 
participation  of  any  entity  qualifj'ing  as 
a  carrier. 
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Claims  Jurisdiction  Policy 

Comment:  One  commenter  asked  that 
there  be  an  exemption  from  basing  the 
claims  jurisdiction  on  a  ber>eficiary  s 
residraice  when  the  beneficiary  resides 
within  60  miles  of  lite  border  of  a  region 
or  ha$  more  than  one  domicile  or  quasi- 
domijdle. 

Rpiponse.  We  do  not  agree  with  the 
(omrhenter.  Those  exceptions  would  be 
very  difficult  to  implement  and  monitor. 
Instead,  we  have  structured  the  regions 
to  limit  the  number  of  suppliers 
operating  over  regional  borders.  Also, 
only  ^  small  percentage  of  DMtPOS  is 
punrl  ased  or  rented  by  "snowbirds" 
who  l^ind  to  be  healthier  than  their  less 
mobiij  counterparts.  The  small  numbers 
of  cla  |ns  in  each  category  do  not  justify 
the  o|K!rational  expense  and  effort  that 
v.'ould  be  needed  to  implement  the 
exceptions. 

Stano  ardizQtJon 

Cor.  iiner.t:  Over  half  of  the 
commtonters  restated  th-at  the  transition  ■ 
to  DVERCs  should  be  done  in 
conju^ttion  with  national 
.■standardization  of  DMEPOS  coverage 
guidelines  and  utilization  paiameters. 

Hes^  yonse:  As  we  previously 
txplairted  in  the  June  1992  final  rule  (57 
FR  27:!Q8),  in  order  to  require 
standi  ndization  of  DMEPOS  coverage 
guidelines  and  utilization  parameters, 
we  would  have  to  engage  in  a  lon^'  and 
cumbfnsome  procpfs  involving 
public ^lion  of  earh  decision  in  the 
Fcder:    Register  Listead,  the  Metiical 
Dirpctii  for  each  DMERC  will  determine 
the  gui  (  eiines  ai^d  parameters  for  his  or 
ii*^'-  rej:  i  m  after  taking  into  acoouiit  any 
nation)  coverage  pojides  and 
discus  ;  ons  with  the  other  D.MERC 
N5edia  i  Directors.  Wp  believe  that  the 
r"gioi^i^  piidelines  and  parameters  will 


he  verj  jsimil&r  ir.  the  fo-jr  repouft 

Com '  wnt:  Two  commenlsirs 
re!  omr- ended  that  we  establish  natior.sl 
pricing ,  with  one  suggesting  local 
vai-iati(i!5s.  for  DWEPOS  ite>r»s 

Fesp:nse:  As  we  staled  in  our 
respon  ii  i  to  similar  comments  to  ths 
final  rt  1 »  (57  FR  27299).  we  are  limited 
t-J  the  1 1  icing  areas  prescribed  by 
Slat ute.  Ve  cannot  establish  natio.'ial 
pricing  i  without  authorizing  legislation 

Disdos :  re  of  Ownership  and  Control 

Comii\ent:  One  supplier  a.«iked  that  we 
not  require  information  on 
subcontracting  entered  into  before 
publicalion  of  the  fLial  rule. 

Response:  Section  1124A  of  the  Act 
does  not  allow  us  to  exclude  this 
information.  Section  1124A  specifically 
requires  a  "disclosing  part  B  provider," 
as  defined  in  that  section,  to  identify 


each  person  with  an  ownership  or 
control  interest  in  the  provider  or  in  any 
subcontractor  that  the  provider  directly 
or  indirectly  has  a  5  percent  or  more 
ownership  interest. 

Comment:  One  commenter  asked  that 
we  define  "significant  business 
transaction"  and  shorten  the  period  for 
rewrting  a  transition  from  5  to  3  j'ears. 

/?esponse;  The  term  "significant 
business  transaction"  is  defined  in 
§  420.201  "as  any  business  transaction 
or  series  of  transactions  during  any  one 
fiscal  year,  the  total  of  which  exceeds 
the  lesser  of  $25,000  and  5  percent  of 
the  total  operating  expenses  of  the 
provider."  T^is  definition  is  unchanged 
by  this  regulation. 

The  S-year  requirement  for  rtporting 
a  "significant  business  transaction  '  is 
consistent  with  the  reporting 
requirements  for  transactions  for  other 
Medicare  providers.  Tlie  3-year  period 
applies  to  the  reporting  of  ownership  or 
control  interests  (section  1124A(a)(2MA) 
of  the  Adj. 

Comment:  One  commenter  asked  that 
we  .specify  what  records  must  be  kept  in 
order  to  comply  with  disclosure  rules 

Rehponse:  No  particular  types  of 
records  axe  re^quired. 

Comment:  Two  other  commenlors 
insisted  that  disclosure  of  ownership 
requirements  not  be  imposed  on 
suppliers  that  do  not  accept  assignment 
Response:  Section  1833(e)  of  the  Act 
gives  us  the  general  auLhority  to  obtain 
any  information  we  need  to  pay  part  B 
claims  correctly.  We  believe  that  this 
authority  e.xtends  to  ownership 
infonnation,  which  can  be  relevart  in 
dt'te.-mlning  whether  there  are 
outstanding  overpayments  for 
individaals  involved  with  a  supplier 
We  elso  believe  that  the  disclcsjre 
provision  in  section  4ie4(b)  of  ODRA 
'90  hlso  provides  authority,  as  .';peciried 
in  sixntton  1124A  of  the  Act,  to  rtcuest 
infoimalion  from  a!i  suppliers.  The 
stctute  ftates  that  "No  payment  may  hp 
rr.ade  under  perl  B  of  title  XVID  for 
iterr.s  or  services  furnished  by  any 
disclcsii^g  pert  B  provider  unless  such 
provider  has  provided  the  Secretary 
with  ftsJl  ar.6  complete  information 
•  *  "•"  Under  Lhe  statute,  a 'disclosing 
pan  B  provider  nieanS  any  entity 
re«»iving  paympnt  on  an  assignment- 
relatad  basis  for  furnishing  items  or 
services  for  which  payment  may  be 
madrt  under  part  B  •  •  •."Even 
suppliers  that  do  not  "participate."  that 
is.  agree  always  to  accept  assignment. 
may  actspt  assignment  on  any  claim. 
The  statute  does  not  require  that  more 
than  one  assigned  claim  be  presented, 
but  does  require  that  full  disclosure  be 
made  before  pajnuent  of  that  claim. 
Therefore,  It  is  reasonable  to  require 


disclosure  routinely  from  all  suppliers. 
It  is  also  much  more  administratively 
efficient,  since  over  90  percent  of  all 
DMEPOS  claims  are,  indeed,  assigned. 
We  have  made  disclosure  a  supplier 
standard.  All  entities,  including 
individuals  selling  personal  property, 
must  attest  that  they  have  made  hill  and 
accurate  disclosure  in  order  to  quaUfy  as 
8  Medicare  supplier  and  to  obtain  and 
retain  a  billing  number.  However, 
claims  submitted  by  beneficiaries  for 
used  equipment  purchased  from  an 
individual  selling  personal  property  (for 
example,  at  a  yard  or  garage  sale)  will 
be  processed  by  the  DMERCs.  subject  to 
all  other  claims  processing  rules  such  as 
physician  certification  of  medicel 
necessity. 


Supplier  Standards 

Comment:  Two  commenters  repealed 
their  comments  on  the  proposed  rule 
that  suppliers  of  DMEPOS  should  be 
held  to  health  and  safety  standards. 

Response:  We  explained  in  the  June 
1992  final  rule  (57  FR  27296)  that  we  do 
not  believe  it  would  be  appropriate  to 
establish  standards  other  than  these 
business  standards  we  have  established 
for  suppliers,  since  we  only  pay  for  the 
items  themselves  and  not  for  the 
associated  services.  We  also  believe  that 
those  health  and  safety  standards  might 
be  inappropriately  stringent  for  small 
busi.iesses  causing  them  to  have  to 
discontinue  their  participation  in  the 
Medicare  program  and  limiting  access 
for  Medicare  beneficiaries. 

Conunenr.-  Two  commenters  asked 
that  thsie  be  a  suppfier  standard  that 
requires  the  acceptance  of  assignment 
on  all  claims  for  dually-eligible 
Medicare  and  Medicaid  recipients. 

Response:  We  do  not  have  the 
statutory  authority  to  implement  lh»s 
requirement. 

Comment:  One  commenter  reque<:led 
that  we  modify  the  suppUtr  standard  on 
equipment  returns  to  eliminate  as  a 
reason  for  rntura  "not  what  the 
beneficiary  thought  they  uere 
purchasing",  unless  it  was  the 
supplier's  mistake.  They  also  w8i;t  a 
time  frame  after  which  used  items 
cannot  be  returned. 

Response:  Much  cf  the  "accepts 
retom"'  standdrd  merely  acts  as  a 
warranty  for  areas  where  there  are 
restricted  warranties.  The  major 
innovation  in  this  standard  is  to  assure 
that  beneficiaries  understand  what  they 
are  purchasing  or  renting.  We  believe 
that  this  is  an  appropriate  business 
standard  to  impose  on  suppliers.  They 
are  in  the  best  position  to  explain 
whatever  options  their  physicians' 
prescriptions  allow  and  the  use, 
maintenance,  purpose,  etc.,  of  the  item. 
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We  also  do  not  believe  that  any  given 
time  limit  would  be  appropriate  for  all 
types  of  items.  Most  defects  or  mistakes 
should  be  immediately  apparent;  others 
may  not  be  discovered  until  after  a 
period  of  reasonable  use. 

Supplier  Numbers 

Comment:  One  commenter  asked  that 
supplier  number  revocation  notices 
include  the  reasons  for  the  revocation 
and  that  before  revocation  an 
intermediate  sanction,  such  as  a 
temporary  suspension,  be  imposed. 

Response:  Revocation  notices  include 
the  reasons  for  the  revocation,  as  well  as 
how  to  appeal  the  decision. 
Intermediate  sanctions  are  not 
appropriate.  The  supplier  standards 
define  those  entities  for  which  Medicare 
allows  payment  for  covered  items  and 
services.  If  an  entity  does  not  meet  those 
standards,  it  cannot  be  paid.  Suspension 
of  payment  merely  would  delay  when 
an  entity  is  paid. 

Comment:  One  commenter  believed 
that  the  8-week  period  for  final 
administrative  review  of  a  National 
Supplier  Clearinghouse  decision,  with 
the  concurrence  of  HCFA,  to  deny  or 
terminate  a  supplier  billing  number,  is 
too  long.  The  commenter  would  prefer 
that  either  the  administrative  review 
period  be  shortened  to  1  week  or  that 
claims  be  paid  during  the  intervening  8 
weeks. 

Response:  We  do  not  agree  with  the 
commenter.  Action  to  deny  or  terminate 
a  supplier  billing  number  is  taken  in 
only  the  most  egregious  cases.  It  would 
be  inappropriate  to  continue  to  pay  the 
suppliers,  especially  since,  if  the 
decision  is  upheld,  there  would  be  no 
monies  coming  due  to  the  supplier  from 
which  to  withhold  the  8-week 
overpayment. 

Complaint  Log 

Comment:  One  commenter  asked  that 
we  clarify  the  amount  of  time  that 
complaint  files  must  be  kept  by 
suppliers. 

Response:  We  recommend  that 
complaint  files,  like  any  Medicare- 
related  records,  be  kept  for  up  to  7  years 
from  the  filing  of  a  complaint,  since  the 
statute  of  limitations  for  fraud  cases 
arising  under  the  False  Claims  Act  is  6 
years.  These  files  should  help  a  supplier 
show  its  business  practices  for  the  entire 
period  covered  by  any  fraud  complaint 
and  the  time  it  may  take  to  prosecute 
the  complaint. 

Comment:  One  commenter  thought 
there  should  be  a  limit  on  the  amount 
of  time  beneficiaries  have  to  lodge 
complaints  about  rented  or  purchased 
items. 


Response:  We  do  not  agree  that  there 
should  be  a  time  limit.  However, 
complaint."?  about  a  newly  purchased  or 
rented  item,  depending  on  the 
seriousness  of  the  complaint,  are  more 
compelling  than  a  complaint  on  an  item 
purchased  5  years  ago. 

Comment:  Two  commenters  stated 
that  some  sort  of  due  process 
procedures  should  be  met  before  a 
DMERC  can  impose  on  a  supplier  the 
requirement  to  keep  a  fully  documented 
complaint  log.  Three  commenters  stated 
that  the  complaint  log  requirement 
should  be  imposed  only  when  there  are 
repeated  complaints  of  the  same  nature 
after  the  supplier  has  received  verbal 
and  written  warnings. 

Response:  We  do  not  view  requiring 
a  complaint  log  as  a  punishment  but 
rather  as  an  administrative  requirement 
that  will  protect  Medicare  beneficiaries, 
the  supplier,  and  the  Medicare  program 
when  there  are  questions  about  the 
supplier's  business  practices.  Some 
complaints  or  series  of  complaints  are 
so  serious  that  they  will  require  a 
DMERC  to  act  immediately.  If 
appropriate,  DMERCs  will  use  verbal 
and  written  warnings.  When  there  are 
questions  about  the  business,  it  is  a 
good  business  practice  to  keep  detailed 
records  of  alleged  problems. 

Transition  to  DMERCs 

Oversight 

Comment:  Two  commenters  asked 
that  we  oversee  closely  the  transition  to 
DMERCs. 

Response:  We  agree  with  the 
commenters.  Each  DMERC  has  a 
detailed  implementation  plan  that  is 
behig  closely  monitored  by  us. 

Comment:  Another  commenter  asked 
that  administration  of  the  DMERCs  be 
handled  by  HCFA's  central  office. 

Response:  The  project  officer  for  each 
DMERC  will  be  the  Associate  Regional 
Administrator  for  Medicare  in  the  lead 
regional  office  for  that  DMERC.  The 
following  regional  offices  are  lead 
regions; 

•  Region  A  DMERC— Philadelphia 
region. 

•  Region  B  DMERC — Chicago  region. 

•  Region  C  DMERC— Dallas  region. 

•  Region  D  DMERC — Seattle  region. 
Our  central  office  will  continue 

technical  coordination  and  will  monitor 
the  implementation  process. 

Losing  Carriers 

Comment:  Several  of  the  commenters 
seemed  to  believe  that  local  carriers 
would  be  "losing  their  contracts"  when 
the  DMEPOS  claims  are  transferred. 

Response:  This  is  not  true.  DMEPOS 
claims  are  about  5  percent  of  the  average 


carrier's  workload.  Local  carriers  will 
continue  to  process  all  other  types  of 
Part  B  claims  and  to  be  subject  to  claims 
processing  standards. 

Comment:  Since  reviews  and  hearings 
would  be  handled  by  the  local  carrier  or 
DMERC  that  processed  the  underlying 
claim,  a  commenter  was  concerned  that 
local  carriers  might  put  a  low  priority 
on  processing  these  reviews  and 
hearings  and  that  they  might  take  years 
to  resolve. 

Response  Again,  because  these  are 
carriers  subject  to  evaluation  and 
contract  renewal  each  year  we  do  not 
believe  this  will  occur.  If  there  is 
evidence  of  "slow  downs",  we  should 
be  notified. 

Phase  In 

Comment:  Two  commenters  repeated 
their  request  that  the  DMERCs  be 
phased  in  by  type  of  product  rather  than 
State. 

Response:  As  we  responded  in  the 
final  rule  with  comment  (57  FR  27293), 
we  believe  that  phase  in  by  product 
would  impose  a  hardship  on  suppliers 
that  provide  more  than  one  type  of 
product.  Also,  it  would  be  more  costly 
for  the  Medicare  program,  which  would 
have  to  continue  the  DMEPOS  program 
in  all  local  carriers  until  the  last  claims 
are  transferred  to  the  DMERCs. 

Comment:  Another  commenter  asked 
how  multi-State  suppliers  would  be 
handled  in  the  transition. 

Response:  We  will  designate  one 
DMERC  as  the  National  Supplier 
Clearinghouse  for  processing  all 
supplier  number  applications  and  for 
housing  files  on  all  DMEPOS  suppliers. 
The  National  Supplier  Clearinghouse 
will,  when  re-enrolling  all  suppliers,  ask 
multi-State  suppliers  if  they  wish  to 
transfer  all  their  claims  to  the  DMERCs 
during  the  first  month  of  regional 
processing.  Suppliers  whose  claims 
constitute  no  more  than  10  percent  of  all 
DMEPOS  claims  will  be  chosen  for 
processing  during  the  first  month.  All  of 
their  claims  from  the  first  date  of 
processing  will  be  handled  by  the 
DMERCs.  All  other  multi-State  suppliers 
will  continue  to  bill  as  they  have  been 
billing.  As  a  local  carrier  to  which  they 
have  heen  billing  is  phased  out  of 
DMEPOS  processing,  the  claims  that  < 
they  would  have  submitted  to  that 
carrier  must  be  submitted  to  the 
appropriate  DMERC(s).  A  multi-State 
supplier  may,  during  the  various 
transition  months,  be  billing  both  local 
and  regional  carriers. 

Information  Transfer 

Comment:  One  commenter 
emphasized  the  need  to  ensure  that 
there  is  adequate  transfer  of  beneficiary 
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information,  provider  numbers, 
coverage  guidelines,  and  customary 
charge  profiles  to  new  carriers. 

Response:  The  RFP  clearly  outlined 
the  procedures  that  must  be  followed  to 
perform  a  successful  transition.  Some  of 
the  necessary  information,  such  as 
customary  charge  profiles,  must  be 
transJarred  from  the  local  carriers. 
Beneficiary  history  and  entitlement 
information  is  obtainable  from  the 
Common  Working  File.  New  national 
supplier  numbers  will  be  issued.  In  the 
absence  of  national  coverage 
determination  guidelines  and  medical 
review  poUcies,  a  regional  carrier  will 
develop  its  own,  in  consultation  with 
the  other  DMERCs. 

Public  Relations 

Comment:  One  commenter  asked  that 
we  closely  monitortransition  education 
for  suppliers,  beneficiaries,  physicians, 
and  carrier  staff. 

Response:  The  RFP  was  very  explicit 
on  these  requirements.  Their 
fulfillment,  as  outlined  in  each 
transition  plan,  will  be  closely 
monitored. 

Payment  Amounts  and  Policy 

Comment:  One  commenter  asked 
about  how  regional  pricing  and  DMERC 
coverage  and  medical  review  policy 
would  be  implemented  by  carriers 
whose  DMEPOS  claims  have  not  yet 
been  incorporated  into  DMERC 
processing. 

flespo/ise.- Beginning  January  1, 1993, 
the  basis  for  pricing  for  items  paid  on 
the  basis  of  reasonable  charges  was 
standardized  to  Statewide  localities. 
These  prices,  as  well  as  the  fee  schedule 
prices  for  DMEPOS.  will  be  carried  over 
and  used  by  the  DMERCs.  PEN  pricing 
is  made  on  a  national  basis,  and  will 
continue  to  be,  after  transition  to  the 
DMERCs.  The  DMERCs  will  be 
establidiing  new  coverage  and  medical 
review  pohcies.  These  will  not  be  used 
by  the  local  carriers,  which  will 
continue  to  use  their  own  pohcies  on 
any  DMEPOS  claims  that  they  process 
during  the  transition  period. 


Grandfathering 

Comment:  One  commenter  asked  that 
beneficiaries  be  allowed  to  choose 
whether  or  not  their  claims  are 
"grandfathered",  by  the  DMERCs;  that 
-  is.  processed  under  the  medical  review 
guidehnes  of  the  local  carrier  that  had 
previously  processed  their  claims. 

Response:  We  beUeve  this  would  be 
inappropriate  and  would  lead  to 
inequitable  results.  Instead,  each 
DMERC  will  determine,  in  consultation 
with  the  other  DMERCs.  a  beneficiary- 
specific  "grandfathering"  poUcy  for  a 


limited  time.  This  policy  will  take  into 
account  the  types  of  DMEPOS  involved, 
the  beneficiary's  condition,  and  whether 
or  not  the  beneficiary  resides  at  home  or 
in  a  nursing  home. 

PEN  Claims 

Comment:  One  commenter  stated  that 
DMERC  staff  should  receive  thorough 
training  on  PEN  issues  with  input  from 
the  PEN  industry.  The  association 
further  requested  that  there  be  separate 
medical  review  staff  for  PEN  claims. 

Response:  DMERC  staff  will  receive 
thorough  training  on  PEN  and  other 
benefits.  Some  DMERCs  may  choose  to 
request  PEN  industry  input  to  this 
training.  Each  DMERC  will  determine 
whether  it  will  have  medical  review 
staff  who  specialize  in  PEN  claims. 

Comment:  A  commenter  asked  that 
DMERCs  implement  a  streamlined 
process  for  approving  new  PEN 
products. 

Response:  We  will  develop  a  process 
with  the  DMERCs  to  assure  timely 
determination  of  coverage  for  PEN  and 
other  DMEPOS  items.  Regional  and 
national  coverage  decisions  will  be 
announced  in  quarterly  newsletters  that 
are  pubUshed  by  each  DMERC  for  its 
area,  as  well  as  by  written  response  to 
those  who  request  the  decision. 

Electronic  Claims 

Comments:  One  commenter  asked 
that  we  correct  the  modifications  of 
fields  made  by  local  carriers  to  the 
national  standard  format  (NSF)  adopted 
by  us  for  submission  of  Part  B  electronic 
claims,  before  transition  to  the  regional    , 
carriers. 

Response:  All  local  carriers  are 
required  to  accept  the  NSF  without 
modifications.  Suppliers  can  change  to 
using  the  NSF  now,  so  that  the 
conversion  to  regional  processing  will 
be  easier. 

Comment:  Another  commenter  asked 
that  we  modify  the  NSF  certificate  of 
medical  necessity  for  PEN  claims  or  use 
another  existing  PEN  software  package 
rather  than  NSF. 

Response:  It  is  most  efficient  for 
Medicare  to  use  one  national  format, 
and  we  have  chosen  the  NSF.  A  PEN 
certification  form  is  being  developed 
under  the  NSF. 


Response:  We  agree  with  the 
commenter. 

Advance  Payments 

Comment:  Six  commenters  wanted 
assurance  that  advance  payments  would 
be  available  during  the  transition  to  the 
DMERCs.  both  for  daims  payable  by  the 
local  carriers  before  transition  to  the 
DMERCs  and  for  claims  payable  bv  the 
DMERCs.  f  J  y 

Response:  As  we  stated  in  the  Jime 
1992  final  rule  (57  FR  27292),  there  will 
be  no  special  advance  payment  rules  for 
DMEPOS  claims.  We  are  developing  a 
regulation  that  will  prescribe  the 
conditions  under  which  Medicare  will 
make  advance  payments.  We  will  issue 
instructions  in  the  Medicare  Carriers 
Manual  before  the  transition  to  the  new 
regional  carriers.  These  instructions  will 
prescribe  how  to  handle  advance 
payments,  to  the  extent  permissible, 
during  the  interim  period  before 
pubUcation  of  the  final  regulation. 

Supplier  Review  Council 

Comment:  Two  coimnenters  suggested 
that  there  be  a  suppher  council  to 
review  and  support  the  DMERC 
transition  plan  and  implementation. 

Response:  We  are  interested  in 
support  fi-om  the  suppher  community 
during  the  transition  to  regional 
DMEPOS  processing.  We  are 
particularly  interested  in  any  perceived 
problems  with  the  transition  plan  and 
process.  However,  we  do  not  believe 
that  it  would  be  appropriate  for 
suppliers  or  their  representatives  to 
participate  in  the  government's 
transition  team  or  process. 

DMERC  Operations 


Non-Calendar  Month  Billing 

Comment:  One  commenter  asked  that 
suppliers  that  bill  for  a  month's  worth 
of  supplies,  when  the  start  of  the  billing 
period  does  not  coincide  with  the  first 
day  of  the  month,  be  allowed  to  bill 
their  existing  local  carriers,  as  usual,  for 
the  month  before  their  claims  are 
transferred  to  the  DMHlCs. 


Pohcy 

Comment:  One  commenter  asked  that 
the  beneficiary  and  supplier 
communities  be  given  45  days  notice  of 
any  HCFA  directive  and  a  penalty  for 
retroactive  implementation.  Two 
commenters  requested  that  there  be  no 
retroactive  changes  in  coverage, 
payment,  etc. 

Response:  We  do  not  beheve  that  one 
rule  would  be  correct  for  all  types  of 
directives.  Some  HCFA  directives  are 
due  to  court  orders  or  legislative  and 
budget  changes.  If  they  require 
immediate  implementation,  the  effect 
may,  in  fact,  be  retroactive  for  supphers 
that  submit  claims  between  HCFA's 
notice  to  the  carriers  and  the  carrier's 
notice  to  the  supphers.  Other  HCFA 
directives  are  the  result  of  changes  in 
regulations.  Before  implementing  a 
regulation  change,  we  pubhsh  a 
proposal  of  our  intentions  and  generally 
allow  a  60-day  public  comment  period. 
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Except  in  unusual  ciicumstances.  a  final 
regulation  is  not  effective  until  30  days 
aftef  its  publication  in  the  Federal 
RfE^ster.  Still  other  directives  are  the 
"  rp^uit  of  administrative  changes,  some 
of  which  are  transparent  to  beneficiaries 
and  supphers.  The  degree  of  impact  on 
the  supplier  and  beneficiary 
communities  generally  dictates  the 
amount  of  notice  that  is  given  for  these 
directives.  In  addition,  carriers  set  their 
own  policies  in  certain  areas  when  no 
national  coverage  policy  is  available. 
Carrier-developed  coverage  and  medical 
review  policy  is  subject  to  notice  and 
comment  requirements.  Currentiy.  a  45- 
day  comment  period  is  required;  30 
days  notice  of  a  change  is  also  required. 
Changes  in  pricing  due  to  inherent 
reasonableness  determinations  have 
similar  notice  and  comment 
requirements.  Other  types  of  changes, 
such  as  those  due  to  mistakes  in  pricing 
that  need  to  be  corrected,  are  not  subject 
to  notice  and  comment  requirements, 
since  immediate  correction  of 
processmg  errors  is  in  the  best  interest 
of  the  Medicare  program. 

Comment:  Two  commenters  asked 
that  the  DMERCs  be  required  to  publish 
the  utilization  parameters  and  screens. 

Response:  We  currentiy  require 
publication  in  carrier  bulletins  of  our 
policy  for  establishing  utilizaticMO 
parameters  and  screens  according  to 
which  claims  are  adjudicated.  We  are 
currently  studying  the  effect  the  release 
of  the  parameters  would  have  on 
utilization. 

Supplier  Review 

Comment:  One  supplier  commented 
that  all  suppliers  under  special  review 
or  operating  outside  normal  parameters 
should  be  notified  by  the  DMERCs. 

Response:  Many  of  those  suppliers 
will  be  notified  and  asked  to  provide 
information  or  an  explanation. 
However,  we  do  not  generally  notify  a 
supplier  that  is  under  review  for 
suspected  fraud,  unless  we  confirm  the 
supplier  is  acting  inappropriately. 

Supplier  Relations 

Cvmment:  One  commenter  asked  that 
we  require  that  the  carrier  medical 
directors  "directly  consuh"  with 
representatives  of  the  supply  industr\' 
and  beneficiaries  twice  per  year  that  is, 
physicians,  niu^ing  home 
administrators,  suppliers,  carriers,  home 
health  agencies,  and  consumers. 

Response:  The  DMERCs  are  required 
by  the  RFP  to  conduct  training  and/or 
provide  information  to  all  parts  of  the 
DMEPOS  industry,  beneficiaries, 
physicians,  etc.  The  plans  will  diffiw 
somewhat  among  the  regions  depending 
on  variables  such  as  the  size  of  the 


region  and  the  cooperation  of  local 
carriers,  intermediaries,  and 
professional  and  beneficiary 
representative  associations.  In  addition, 
the  DMERCs  are  required  to  consult 
with  representative  organizations  on  all 
new  medical  review  policy. 

Beneficiary  Data 

Comment:  Two  commenters  again 
asked  that  suppliers  be  given  access  to 
the  Common  Working  File  or  other 
beneficiary  system  to  confirm 
beneficiary  eligibility. 

Response:  There  are  alwa3rs  privacy 
considerations  in  the  release  of 
beneficiary  information  contained  in  the 
Common  Working  File  system.  We  will 
be  initiating  next  year  several  tests  to 
determine  the  effects  of  disclosing 
beneficiary  information  to  participating 
doctors  (and  one  supplier)  meeting 
predetermined  requirements. 

Comment:  Another  commenter  asked 
that  we  establish  a  system  that  suppliers 
could  use  to  confirm  a  beneficiary's 
residence. 

Response:  We  previously  stated  in  the 
June  1992  final  rule  (57  FR  27294)  that 
we  do  not  believe  this  is  necessary. 
Permanent  residence  is  defined  as  the 
address  at  which  a  beneficiary  intends 
to  spend  over  6  months  of  the  calendar 
year.  If  a  beneficiary  moves  to  another 
address  with  the  intent  to  stay  at  that 
address  for  over  6  months  of  the 
calendar  year,  then  that  address 
becomes  the  permanent  residence. 
Thus,  only  the  beneficiary  can  designate 
his  or  her  permanent  residence.  A 
supplier  must  obtain  permanent 
residence  inforination  from  its 
customer,  the  beneficiary,  or  his  or  her 
authorized  representative. 

Crossover  Claims 

Comment:  Three  commenters  asked 
that  we  require  the  DMERCs  to  furnish 
deductible  and  coinsurance  information 
via  electronic  media  to  State  Medicaid 
agencies  and  that  they  also  provide 
State  Medicaid  agencies  with  copies  of 
provider  memoranda  and  pricing 
information. 

Response:  Each  DMERC  is  required  to 
negotiate  crossover  agreements  with 
each  Medicaid  agency  in  its  region  in 
sufficient  time  to  implement  those 
agreements  before  they  begin  processing 
claims.  During  those  negotiations,  each 
State  Medicaid  agency  will  be  able  to 
come  to  agreement  with  the  region's 
DMERC  about  what  information,  in 
addition  to  the  claims,  they  would  like 
to  receive  from  the  DMERC. 


Criteria  and  Standards  for  Evaluating 
DMERC  Performance 

Additional  Performance  Standards 

Comment:  One  commenter  suggested 
a  performance  standard  for  the  timely 
response  to  requests  for  information 
under  the  Freedom  of  Information  Act 
(FOIA). 

Response:  Requests  for  information 
under  the  FOIA  that  are  received 
directly  by  our  contractors  are 
responded  to  within  6  days  after  the 
requests  are  reviewed  and  approved  for 
release  either  by  our  regional  office  or 
our  central  office.  Therefore,  we  do  not 
believe  it  would  be  appropriate  to 
require  a  performance  standard  for  our 
contractors  for  this  activity. 

Comment:  Three  commenters 
suggested  a  performance  standard  for 
the  accuracy  with  which  the  DMERC 
identifies  a  claim  as  "clean". 

Response:  "Clean"  claims  are  defined 
in  sections  1816(c)(2)(B)(i)  and 
1842(c)(2)(B)(i)  of  the  Act  as  "a  claim 
that  has  no  defect  or  impropriety 
(including  any  lack  of  any  required 
substantiating  documentation]  or 
particular  circumstance  requiring 
special  treatment  that  prevents  timely 
payment  from  being  made  on  the 
claim".  We  do  not  believe  that  there  is 
a  significant  problem  among  our 
contractors  in  identifying  claims  as 
"clean  claims."  However,  we  will 
continue  to  monitor  our  contractors  on 
this  issue  and,  if  circumstances  change, 
we  will  further  evaluate  the  situation. 

Comment;  Two  commenters  suggested 
performance  standards  to  evaluate  the 
capabihty  of  the  DMERCs  to  perform 
certain  functions,  that  is,  automated 
crossovers,  system/software  testing,  and 
retention  of  staff  knowledgeable  in  the 
home  medical  equipment  field. 

Response:  Minimum  standards  were 
included  in  the  RFP.  Those  standards 
will  be  incorporated  into  the  DMERCs 
contract.  If  the  DMERCs  do  not  meet  the 
RFP  standards,  they  are  subject  to 
contract  termination.  The  above 
capabilities  were  appropriately 
evaluated  as  a  part  of  the  proaireraent 
process  used  for  selecting  the  DMERCs. 

Comment:  Five  commenters  suggested 
performance  standards  for  timely  claims 
processing,  correct  payment  of  fees, 
timely  processing  of  reviews  and 
hearings,  and  timely  implementation  of 
our  directives. 

Response:  These  suggestions  have 
already  been  made  a  part  of  proposed 
criteria  and  standards.  The  timeUness  of 
claims  processing  is  evaluated  imder  the 
Efficiency  Criterion,  Standard  1  (95.0 
percent  of  clean  claims  processed 
within  mandated  timeframes  and  97.0 
percent  of  all  claims  must  be  processed 


Federal  Register  /  Vol.  58.  No.  221  /  Thursday.  November  18,  1993  /  Rules  and  Regulations  60795 


within  60  days).  The  correct  payment  of 
fees  is  evaluated  under  the  Quahty 
Criterion,  Standard  1.  (Claims  must  be 
proceissed  at  an  accuracy  rate  of  98.5 
percent  )  The  timeliness  of  processing 
reviews  and  hearings  is  evaluated  under 
(he  Service  Criterion,  Standard  1  (95.0 
percent  of  reviews  and  hearings  must  be 
accurate  and  timely).  Our  directives  are 
issued  to  Medicare  contractors  with 
specific  implementation  dates.  None  of 
our  directives  are  retroactively  applied. 
Comment:  One  commenter  suggested 
that  we  conduct  customer  satisfaction 
suneys  regarding  the  DMERC's 
handling  of  inouiries. 

Response:  U'nile  customer  satisfaction 
surveys  currently  are  not  a  part  of  the 
criteria  and  standards,  we  are  proposing 
to  include  a  national  survey  of 
physician  satisfaction  in  the  evaluation 
of  Medicare  carriers  for  FY  1994. 
Consideration  will  be  given  to 
developing  a  customer  satisfaction 
survey  for  evaluating  the  DMERCs  after 
we  hate  had  an  opportunity  to  study  the 
results  from  the  national  physician 
survey. 

Comment  One  commenter  suggested 
that  we  establish  a  performance  measure 
of  provider  interaction  in  setting 
coverage  and  medical  necessity  policies. 
Response:  This  suggestion  has  already 
been  included  as  a  part  of  the  DMEPOS 
criteria  and  standards  under  the  Service 
Criterion,  Standard  3  (Respond  to 
Beneficiary  and  Supplier  Education  and 
Training  Needs). 

Comment:  One  commenter  suggested 
an  evaluation  of  the  clarity  and  accuracy 
of  communications  including  education 
materials  and  DME-specific  Explanation 
of  Medicare  Benefits 

flesppnse.This  suggestion  has  also 
been  included  as  a  part  of  Standard  3  of 
the  Service  Criterion. 

Revisions/Clarifications  to  Proposed 
Criteria  and  Standards 

Comment:  One  commenter  suggested 
tighter  claims  processing  timeliness 
standards. 

Response:  We  believe  that  requiring 
DMERCs  to  process  95.0  percent  of 
clean  claims  within  mandated 
timeframes  (currently  set  at  15  to  24 
days)  to  be  reasonable  and  appropriate 
in  light  of  similar  timeframes  for 
processing  of  all  other  Part  B  claims. 

Comment:  One  commenter  suggested 
that  we  evaluate  the  DMERCs' 
responsiveness  to  inquiries  by  posing  as 
beneficiiaries  or  suppliers. 

Response:  As  a  part  of  our  evaluation 
of  the  DMERCs'  performance  in 
responding  to  beneficiary  and  supplier 
inquiries,  Standard  1  of  the  Service 
Criterion,  we  propose  the  use  of 
questions  called  in  to  the  DMERCs  to 


test  the  accuracy  of  responses  on  a 
variety  of  topics.  However,  we  believe  it 
would  be  inappropriate  to  "pose"  as  a 
beneficiary  or  supplier. 

Comment:  One  commenter  asked  how 
we  would  evaluate  the  processing  of 
specific  claim  types,  for  e.xample,  PEN, 
DME.  prosthetics,  orthotics,  and  other 
claim  types. 

Response:  All  claim  types  will  be 
evaluated  under  the  criteria  and 
standards  together  without  distinction 
for  the  type  of  service  or  supply  billed. 
-    Comment:  One  commenter  asked  for 
definitions  of  "mandated  timeframes  ' 
and  "clean  claims." 

Response:  As  previously  noted,  the 
term  "clean  claim"  is  defined  in 
sections  1816  (c)(2)(B)(i)  and  (c)(2)(B)(i) 
as  "a  claim  that  has  no  defect  or 
impropriety  (including  any  lack  of  any 
required  substantiating  documentation) 
or  particular  circumstance  requiring 
special  treatment  that  prevents  timely 
payment ".  The  term  "mandated 
timeframes"  is  used  to  refer  to  the 
timeframes  established  in  sections 
1816(c)(2)(B){ii)  and  1842(c)(2)(B)(ii). 
These  timeframes  may  change  as  new 
legislation  is  enacted.  The  claims 
processing  timeliness  performance 
standards  use  the  terms  "clean  claim" 
and  "mandated  timeframe"  to 
automatically  apply  whatever  specific 
changes  may  occur  in  legislation. 

Performance  Standards  for  Local 
Carriers  During  Transition 

Comment:  One  commenter  suggested 
that  local  carriers  should  be  persuaded 
to  continue  to  expedite  appeals  and 
hearings  in  a  reasonable  timeframe. 

Response:  Part  B  carriers  will  be 
evaluated  under  the  Contractor 
Performance  Evaluation  Program  for 
their  processing  of  all  reviews  and 
hearings,  including  DMEPOS  claims 
previously  processed,  during  Fiscal 
Year  1994.  We  will  be  closely 
monitoring  the  performance  of  a 
DMERC's  Part  B  contractors  in  a  number 
of  key  areas  related  specifically  to  the 
handling  of  DMEPOS  claims  and 
corollary  issues.  We  do  not  anticipate 
any  increase  in  the  amount  of  time  that 
it  takes  to  expedite  appeals  and 
hearings. 

Relative  Weight  of  Proposed 
Performance  Standards 

Comment:  One  commenter  suggested 
that  we  publish  the  weights  of  the 
performance  standards. 

Response:  The  criteria  and  standards 
reflect  an  evaluation  of  the  most 
important  functions  to  be  performed  by 
the  DMERCs.  They  are  not  intended  to 
evaluate  every  activity  performed  by  the 
carriers.  Thus,  all  performance 


standards  are  given  equal  value;  no 
points  or  weights  are  assigned  to  the 
individual  standards.  All  standards  are 
pass  or  fail,  requiring  the  carriers  to 
meet  all  performance  requirements  to 
"pass"  the  standard. 

rv.  Provisions  of  the  Final  Regulations 

The  provisions  of  this  final  rule  that 
differ  from  the  June  1992  final  rule 
follo\t'. 

•  In  §  421.210(e)(2),  we  have 
identified  the  four  DMERCs  that  will 
process  DMEPOS  claims  for  all 
Medicare  beneficiaries  residing  in  their 
respective  regions  (the  boundaries  of  the 
four  regions  for  processing  DMEPOS 
claims  is  defined  in  §  421.210(c)), 
including  those  entitled  to  benefits 
under  the  Railroad  Retirement  Act. 
Those  DMERCs  will  be  The  Travelers 
Insurance  Company  (Region  A),  which 
will  be  processing  claims  in 
Pennsylvania;  Associated  Insurance 
Companies,  Inc.— AdminaStar  (Region 
B),  which  will  be  processing  claims  in 
Indiana;  Blue  Cross  and  Blue  Shield  of 
South  Carolina  (doing  business  as 
Palmetto  Government  Benefits 
Administrators)  (Region  C).  which  will 
be  processing  claims  in  South  Carolina; 
and  Connecticut  General  Life  Insurance 
Co.  (a  CIGNA  Company)  (Region  D), 
which  will  be  processing  claims  in 
Tennessee. 

In  §  421.210(e)(3),  we  have  indicated 
that  Blue  Cross  and  Blue  Shield  of 
South  Carolina  (Palmetto  Government 
Benefits  Administrators)  has  been 
selected  to  serve  as  both  the  National 
Supplier  Clearinghouse  and  the 
Statistical  Analysis  DMERC 
(SADMERC). 

The  regionalization  of  DMEPOS 
claims  processing  presents  the 
opportunity  to  consolidate  the 
identification  and  ownership  data  of  all 
DMEPOS  suppliers  in  the  Medicare 
program.  The  consolidated  supplier  files 
will  allow  a  central  entity,  called  the 
National  Supplier  Clearinghouse,  to 
identify  and  associate  suppliers  which 
are  serving  multiple  areas. 

The  SADMERC  will  have  four 
primary  functions: 

—To  coordinate  the  interpretation  of 
certain  DMEPOS  codes  and  modifiers. 
—To  analyze  and  distribute  national 
DMEPOS  claims  history  data  and  store 
up  to  3  years  of  those  data. 

—To  establish  and  distributer  to  the 
DMERCs  certain  national  pricing  files. 

— To  conduct  comprehensive 
postpayment  review  of  national  ' 
suppliers. 

•  We  have  added  a  new  §421.212, 
which  states  that  the  RRB  contracts  with 
the  DMERCs. 
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V.  Collectkm  of  hifornuitioo 
RequircoMBti 

This  final  rule  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U  S.C.  3501  et  seq.). 

VI.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.O.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  rule 
that  meets  one  of  the  E.O.  12291  criteria 
for  a  "major  rule";  that  is,  that  will  be 
iiicely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign - 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  6121  unless  the  Secretarj' 
certifies  that  a  rule  will  not  have  a 
significant  ecopnmic  impact  on  a 
substantial  number  of  small  entities  For 
purposes  of  the  RFA,  we  do  not 
consider  carriers  to  be  small  entities, 
therefore  an  RFA  is  not  required. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  Because  claims  for  DMEPOS 
submitted  by  hospitals  will  not  be 
moved  to  regional  caniers,  there  will  be 
no  impact  on  hospitals. 

This  final  rule  identifies  the  four 
DMERCs  that  will  process  DMEPOS 
claims  for  all  Medicare  beneficiaries 
re-;;ding  in  their  respective  regions, 
including  those  beneficiaries  entitled  to 
Medicare  as  Railroad  Retirement 
beneficiaries. 

We  believe  naming  the  four  DMERCs 
will  lead  to  more  efficient  and 
economical  administration  of  the 


Medicare  program.  In  addition,  there 
will  be  additional  savings  attributable  to 
both  the  prevention  of  fraud  and  the 
more  effective  and  timely  identification 
of  fraud. 

Although  we  have  the  authority  under 
section  1642  of  the  Act  to  select  carriers 
non-competitiveiy,  we  chose  to  use  a 
competitive  process.  A  pre-solicitation 
notice  for  comment  was  issued  in 
January,  1992.  An  RFP  was  issued  in 
May  1992.  We  received  proposals  ftt)m 
qualified  offerors  including  some 
Medicare  carriers.  The  offerors  were  not 
restricted  to  a  particular  region,  and 
several  did  apply  to  be  the  DMERC  for 
more  than  one  region. 

General  criteria  for  designating  the 
DMERCs  are  included  in  §  421.210(d); 
specific  criteria  were  included  in  the 
RFP.  Technical  excellence  was  a 
primary  consideration  in  the  selection 
process.  We  expect  to  achieve  a  greater 
degree  of  effectiveness  and  efficiency  of 
the  Medicare  program  as  measured  by — 

•  Timeliness  ot  claims  processing; 

•  Cost  per  claim; 

•  Claim  processing  quality: 

•  Experience  in  claims  processing 
and  in  establishing  local  medical  review 
policy;  and 

•  Other  criteria  that  HCFA  believes  to 
be  pertinent. 

The  DMERC  contracts  are  for  a  2-year 
period  with  an  option  for  two  1-year 
extensions.  The  contracts,  though  they 
were  effective  January  1, 1993,  allow  a 
9-month  implementation  period. 
Therefore,  the  DMERCs  are  scheduled  to 
begin  processing  DMEPOS  claims  on 
October  1, 1993.  The  National  Supplier 
Clearinghouse  contract  is  for  1  year, 
with  three  1-year  extensions,  and  the 
Statistical  Analysis  DMERC  contract  is 
for  2  years,  with  two  1-year  extensions. 

Section  421.212  of  this  final  rule 
states  that  the  RRB  contracts  with 
DMERCs  for  processing  Medicare  claims 
for  Railroad  Retirement  beneficiaries  for 
the  same  contract  periods  as  the 
contracts  entered  into  between  HCFA 
and  the  DMERCs.  This  arrangement  will 
promote  efficiency  by  subjecting  claims 
for  DMEPOS  services  provided  to 
Railroad  Retirement  beneficiaries  to  the 
same  Medicare  review  policy  and 
pricing  schedules.  By  using  the 
DMERCs  for  RRB  claims,  suppliers 
furnishing  services  to  railroad  retirees 
will  be  able  to  submit  that  limited 
number  of  claims  via  the  electronic 
media  approved  for  submission  for 
Medicare  claims  to  the  DMERCs.  Claims 
for  DMEPOS  items  to  railroad  retirees 
account  for  approximately  4  percent  of 
the  total  DMEPOS  claims. 

This  final  rule  will  not  meet  the  $100 
million  criterion  nor  will  it  meet  the 
other  E.O.  12291  criteria.  Therefore,  this 


final  rule  is  not  a  major  rule  under  E.O. 
12291,  and  a  regulatory  impact  analysis 
is  not  required. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  since  we  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
will  not  result  in  a  significant  economic 
imp>act  on  a  substantial  number  of  small 
entities  and  will  not  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

List  of  Subjects  in  42  CFR  Part  421 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  421  is  amended  as 
follows: 

PART  421— INTERMEDIARIES  AND 
CARRIERS 

1.  The  authority  citation  for  part  421 
continues  to  read  as  follows: 

Authority:  Sees.  1102.  1815,  1816,  1833. 
1834  (a)  and  (h),  1842,  1861(u).  1871.  1874. 
and  1875  of  the  Social  Securir>'  Act  (42 
•U.S.C.  1302,  1395g,  1395h,  13951,  1395m  (a) 
and  (h),  1395u.  1395x(u).  1395hh,  1395kk, 
and  1395U),  and  42  U.S.C.  I395l>-1. 

2.  In  §421.210,  paragraph  (e)(2)  is 
revised,  and  new  paragraphs  (e)(3)  and 
(e)(4)  are  added  to  re^d  as  follows: 

S  421  ^1 0    Designations  of  rsglonsl  carriers 
to  process  claims  for  dursble  medical 
equipment,  prosthetics,  orthotics  and 
supplies. 

•        •        *        •        • 

(e)  Carrier  designation. 

(2)  The  regional  carriers  designated  to 
process  DMEPOS  claims  (as  defined  in 
paragraph  (b)  of  this  section)  for  all 
Medicare  beneficiaries  residing  in  their 
respective  regions  (as  designated  in 
paragraph  (c)  of  this  section),  including 
those  entitled  under  the  Railroad 
Retirement  Act,  are  the  following: 

(i)  The  Travelers  Insurance  Company 
(Region  A),  which  will  be  processing 
claims  in  Pennsylvania. 

(ii)  Associated  Insurance  Companies, 
Inc. — AdmipaStar  (Region  B),  which 
will  be  processing  claims  in  Indiana. 

(iii)  Blue  Cross  and  Blue  Shield  of 
South  Carolina  (doing  business  as 
Palmetto  Governments  Benefits 
Administrators)  (Region  C),  which  will 
be  processing  claims  in  South  Carolina. 

(iv)  Connecticut  General  Life 
Insurance  Co.  (a  CIGNA  Company) 
(Region  D),  which  v\rill  be  processing 
claims  in  Tennessee. 

(3)  Blue  Cross  and  Blue  Shield  of 
South  Carolina  (Palmetto  Government 
Benefits  Administrators)  has  been 
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selected  to  serve  as  the  National 
Supplier  Clearinghouse  and  the 
Statistical  Analysis  DME  regional 
earner. 

(4)  The  contracts  for  the  four  DME 
regional  carriers  will  be  periodically 
recompeted.  The  National  Supplier 
Clearinghouse  and  Statistical  Analysis 
DME  regional  carrier  do  not  constitute 
separate  contracts,  but  are  contract 
amendments  to  one  of  the  DME  regional 
carrier  contracts.  The  National  Supplier 
Clearinghouse  and  Statistical  Analysis 
DME  regional  carrier  contract 
amendments  will  also  be  periodically 
recompeted. 
***** 

3.  A  aew  §  421.212  is  added  to  read 
as  follows: 

§  421 .21 2    Railroad  Retirement  Board 
contracts. 

In  accordance  with  this  subpart  C.  the 
Railroad  Retirement  Board  contracts 
with  DMEPOS  regional  carriers 
designated  by  HCFA,  as  set  forth  in 
§  421.210(e)(2),  for  processing  claims  for 
Medicare-eligible  Railroad  Retirement 
beneficiaries,  for  the  same  contract 
period  as  the  contracts  entered  into 
between  HCFA  and  the  DMEPOS 
regional  carriers. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance  and  No.  93.774  Supplementary 
Medical  Insurance  Program) 

Dated:  August  13, 1993. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  September  30. 1993. 
Donna  E.  Shalala, 
Secretary. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1035 
[Ex  Parte  No.  495] 

Bills  of  Lading 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 
ACTION:  Final  rule. 

SUMMARY:  The  Commission  revises  its 
regulations  pertaining  to  railroad  and 
water  carrier  uniform  bills  of  lading  and 
livestock  contracts.  The  purpose  of  the 
revision  is  to  clarify  the  terms,  to 
remove  obsolete  references  and  to 
permit  railroads  and  shippers  mutually 
to  make  changes  to  the  language  on  the 
front  of  the  bill  of  lading,  as  set  forth 


below.  The  intended  effect  is  to  make 
the  rules  imderstandable  and  to  bring 
information  requirements  into 
conformity  with  modem  billing  and 
accounting  practice. 

EFFECTIVE  DATE:  December  18, 1993. 

FOR  FURTHER  rNFORMATJON  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660  or 
Andrew  J.  Nosacek  (202)  927-5318; 
TDD  for  hearing  impaired:  (202)  927- 
5721. 

SUPPtEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  was  pubUshed 
in  the  Federal  Register,  (58  FR  34775) 
on  June  29, 1993.  Additional 
information  is  contained  in  the 
Commission's  decision  served 
November  18, 1993.  To  obtain  a  copy  of 
the  full  decision,  write  to,  call,  or  pick 
up  in  person  from:  Dynamic  Concepts. 
Inc.,  room  2229,  Interstate  Commerce 
Commission  Building,  Washington,  DC 
10423.  Telephone:  (202)  289-4357/ 
4329.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

We  reaffirm  our  initial  finding  that 
this  action  wrill  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resoim:es. 

We  reaffirm  our  initial  conclusion 
that  our  action  in  this  proceeding  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  ptupose  of  this  action  is  to 
clarify  language  in  the  existing 
regulations  and  to  reduce  a  regulatory 
burden.  The  economic  impact  on  small 
entitles,  if  any,  is  not  Ukely  to  be 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  49  CFR  Part  1035 

Bills  of  lading/Railroads,  Water 
carriers. 

Decided:  November  3. 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 
Sidney  I.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  out  in  the 
preamble  and  the  Commission's 
decision,  the  Interstate  Commerce 
Commission  amends  title  49,  chapter  X, 
part  1035  of  the  Code  of  Federal 
Regulations  as  follows: 

Part  1035  is  revised  to  read  as  follows: 
PART  1035— BILLS  OF  LADING 

Sec. 

1035.1  Requirement  for  certain  forms  of 
bills  of  lading. 

1035.2  Modification  of  front  of  uniform  bill 
of  lading. 


Sec 

Appendix  A  to  Part  1035— Uniform  Straight 

Bill  of  Lading. 
Appendix  B  to  part  1035— Contract  Terms 

and  Conditions. 

Authority:  49  U.S.C.  10321  and  5  US  C. 
553. 

§  1035.1    Requirement  for  certain  form*  of 
bills  of  lading. 

(a)  All  common  carriers,  except 
express  companies,  engaged  in  the 
transportation  of  property  other  than 
livestock  and  wild  animals,  by  rail  or  by 
water  subject  to  the  Interstate  Commerce 
Act  are  required  to  use  straight  bills  of 
lading  as  prescribed  in  Appendix  A  and 
B  to  this  part,  or  order  bills  of  lading  as 
prescribed  in  Appendix  A  and  B  to  this 
Part,  except  that  order  bills  of  lading 
shall:  • 

(1)  Be  entitled  "Uniform  Order  Bill  of 
Lading"  and  be  designated  as 
"Negotiable"  on  the  front  (appendix  A 
to  this  part); 

(2)  Indicate  consignment  "to  the  order 
of  *  •  *  "  on  the  front  (appendix  A  to 
this  part);  and 

(3)  Provide  for  endorsement  on  the 
back  portion  (appendix  B  to  this  part). 

(b)  All  such  bills  of  lading: 

(1)  May  be  either  documented  on 
paper  or  issued  electronically; 

(2)  May  be  a  copy,  reprographic  or 
otherwise,  of  a  printed  bill  of  lading, 
free  from  erasure  and  interlineation; 

(3)  May  vary  in  the  arrangement  and 
spacing  of  the  printed  matter  on  the  face 
of  the  form. 

S 1 035.2    Modification  of  front  of  uniform 
but  of  lading. 

Notwithstanding  any  other  provision 
of  §  1035.1(a),  with  respect  to  the 
information  called  for,  the  front  portion 
only  (appendix  A  to  this  part)  of  a  bill 
of  lading  may  deviate  from  the  language 
prescribed  in  this  part  so  long  as  the 
deviation  conforms  with  approved 
national  standards  for  the  electronic 
data  interchange  or  other  commertnal 
requirements  for  bill  of  lading 
information;  provided  that  no  such 
deviation  in  the  language  shall  affect  Lhe 
obligations  of  any  shipper  to  provide 
information  absent  the  consent  of  such 
shipper  nor  shall  such  deviation  be 
deemed  to  alter  any  rights  or  obligations 
conferred  by  statute  or  regulation  on 
either  carriers  or  shippers  with  respect 
to  the  preparation  or  issuance  of  bills  of 
lading. 

Appendix  A  to  Part  1035 
Unifiarm  Straight  Bill  of  Lading 

Original— Not  Negotiable 

Shipper's  No    

Agent's  No 

Company  
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Received,  subject  to  the  classifications  and 
tariffs  in  effect  on  the  date  of  this  Bill  of 
Lading: 


-.19_ 


at ^ 

from 

the  property  described  below,  in  apparent 
good  order,  except  as  noted  (contents  and 
condition  of  contents  of  packages  unknown), 
marked,  consigned,  and  destined  as  indicated 
below,  which  said  company  (the  word 
company  being  understood  throughout  this 
contract  as  meaaing  any  person  or 
corporation  in  possession  of  the  property 
under  the  contract)  agrees  to  carry  to  its  usual 
place  of  delivery  at  said  destination,  if  on  its 
own  road  or  its  own  water  line,  otherwise  to 
deliver  to  another  carrier  on  the  route  to  said 


destination.  It  is  mutually  agreed,  as  to  each 
carrier  of  all  or  any  of  said  property  over  all 
or  any  portion  of  said  route  to  destination, 
and  as  to  each  party  at  any  time  interested 
in  all  or  any  of  said  property,  that  every 
service  to  be  performed  hereunder  shall  be 
subject  to  all  the  conditions  not  prohibited  by 
law,  whether  printed  or  written,  herein 
contained,  including  the  conditions  on  back 
hereof,  which  are  hereby  agreed  to  by  the 
shipper  and  accepted  for  himself  and  his 
assigns. 

[Mail  or  street  address  of  consignee — For 
purposes  of  notification  only.) 

Consigned  to ■ 

Destination 

State  of  ■ 


Ckiunly  of 
Route 


Delivering  Carrier 

Car  Initial 

Car  No   


Trailer  Initials/Number  ■ 

Length   

Plan    

Length    

Plan    


Container  Initials/Number 

Length 

Plan    _ 

Length    

Plan    


No.  pack- 
ages 


Description  of  arti- 

des,  special 
marks,  and  excep- 
tions 


•V/eight 
(subject  to 
correctren) 


Class  or 
rate 


Check  col- 
umn 


Subject  to  Section  7  of  conditions.  H  ttils  shipment  is  to  be  deliv- 
ered to  t^e  consignee  wWxxit  recourse  on  the  consignor,  the 
consignor  shall  sign  the  following  statement: 

The  earner  shaJI  not  make  delivery  of  this  shipment  without  pay- 
ment of  freight  and  all  other  lawful  charges. 


(Signature  of  consignor) 


If  charges  are  to  be  prepaid,  write  or  stamp  here. 
'To  be  Prepaid." 

Received  $ to  apply  in  prepayment  of  the  charges  on  the 

property  described  hereon. 


Agent  or  Cashier 
Per 


(The  signature  here  acknowledges  only  the  amount  prepaid.) 


sh?p?,?9  2i5r*  "^^  ^^^  two  ports  by  a  carrier  by  water,  the  law  requires  that  the  bill  of  lading  shall  state  whether  it  Is  "earner's  or 

of  th^e^roTe^m*™  "^^  "'"  "  '^'^'"^'°'  °°  '"^"''  '^'^^'"  "^  "^"^"^"^  '°  ^^'«  specifically  in  writing  the  agreed  or^eclared  value 
The  agreed  or  declared  value  of  the  property  is  hereby  specifically  stated  by  the  shipper  to  be  not  exceeding- 
~^ per  


Charges  advanced 
Shipper 
Agent  - 
Per  — 
Per  — 


Permanent  post  office  address  of  shipper 


Appendix  B  to  Part  1035 
Contract  Terms  and  Conditions 

Sec.  1.  (a)  The  carrier  or  party  in 
possession  of  any  of  the  property  herein 
described  shall  be  liable  as  at  common  law 
for  any  loss  thereof  or  damage  thereto,  except 
as  hereinafter  provided. 

(b)  No  carrier  or  party  in  possession  of  all 
or  any  of  the  property  herein  described  shall 


be  liable  for  any  loss  thereof  or  damage 
thereto  or  delay  caused  by  the  act  of  God,  the 
public  enemy,  the  authority  of  law,  or  the  act 
or  default  of  the  shipper  or  owner,  or  for 
natural  shrinkage.  The  carrier's  liability  shall 
be  that  of  warehouseman,  only,  for  loss, 
damage,  or  delay  caused  by  fire  occurring 
after  the  expiration  of  the  free  time  allowed 
by  tariffs  lawfully  on  file  (such  free  time  to 
be  computed  as  therein  provided)  after  notice 


of  the  arrival  of  the  property  at  destination 
or  at  the  port  of  export  (if  intended  for 
export)  has  tieen  duly  sent  or  given,  and  after 
placement  of  the  property  for  deliver>'  at 
destinauon.  or  tender  of  delivery  of  the 
property  to  the  party  entitled  to  receive  it, 
has  been  made.  Except  in  case  of  negligence 
of  the  carrier  or  party  in  possession  (and  the 
burden  to  prove  freedom  from  such 
negligence  shall  be  on  the  carrier  or  party  in 
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possession!,  the  carrier  or  party  in  possession 
shall  not  be  liable  for  loss,  damage,  or  delay 
occurring  while  the  property  is  stopped  and 
held  in  transit  upon  the  request  of  the 
shipper,  owner,  or  jjarty  entitled  to  make 
such  request,  or  resulting  from  a  defect  or 
vice  in  the  property,  or  for  country  damage 
to  cotton,  or  from  riots  or  strikes. 

(c)  In  case  of  quarantine  the  property  may 
be  discharged  at  risk  and  ex{>ense  of  owners 
into  quarsntine  depot  or  elsewhere,  as 
required  by  quarantine  regulations  or 
authorities,  or  for  the  carrier's  dispatch  at 
nearest  Available  point  in  carrier's  judgment, 
and  in  afiy  such  case  earner's  responsibility 
shall  ce^se  when  property  is  so  discharged, 
or  property  may  be  returned  by  carrier  at 
owner  s  expense  to  shipping  point,  earning 
freight  btAh  ways.  Quarantine  expenses  of 
whatevei"  nature  or  kind  upon  or  in  resjject 
to  propefiy  shall  be  borne  by  the  owners  of 
the  proptTty  or  be  a  lien  thereon.  The  carrier 
shall  not  be  liable  for  loss.or  damage 
occdsionjad  by  fumigation  or  disinfection  or 
other  acis  required  or  done  by  quarantine 
regulations  or  authorities  even  though  the 
same  may  have  been  done  by  carrier's 
officers,  agents,  or  employees,  nor  for 
detention,  loss,  or  damage  of  any  kind 
occasionjed  by  quarantine  or  the  enforcement 
thereof.  No  carrier  shall  be  liable,  excep!  in 
case  of  njegligence,  for  any  mistake  or 
inaccurapy  in  any  information  furnished  by 
the  carrier,  its  agents,  or  officers,  as  to 
quarantihe  laws  or  regulations.  The  shipper 
shall  holid  the  carriers  harmless  from  any 
expense  ihey  may  incur,  or  damages  the>' 
may  be  required  to  pay,  by  reason  of  the 
introduction  of  the  property  covered  by  this 
contract  Into  any  place  against  the  quarantine 
laws  or  regulations  in  effect  at  such  place. 

Sec.  2.  (a)  No  carrier  is  bound  to  transport 
said  property  by  any  particular  train  or 
vessel,  or  in  time  for  any  particular  market 
or  otherwise  than  with  reasonable  dispatch 
Every  cajrier  shall  have  the  right  in  case  of 
physical  necessity  to  forward  said  property 
by  any  carrier  or  route  between  the  point  of 
shipment  and  the  point  of  destination.  In  all 
cases  not  prohibited  by  law,  where  a  lower 
value  than  actual  value  has  been  represented 
in  writing  by  the  shipper  or  has  been  agreed 
upon  m  writing  as  the  released  value  of  the 
property  as  determined  by  the  classification 
or  tanffs  (upon  which  the  rate  is  based,  such 
lower  value  plus  freight  charges  if  paid  shall 
be  the  maximum  amount  to  be  recovered, 
whether  or  not  such  lass  or  damage  occurs 
from  negligence. 

(b)  As  t  condition  precedent  to  recover>-, 
claims  must  be  filed  in  writing  with  the 
receiving  or  delivering  carrier,  or  carrier 
issuing  this  bill  of  lading,  or  carrier  on  whose 
line  the  loss,  damage,  iniury  or  delajr^ 
occurred,  within  nine  months  after  drelivery 
of  the  property  (or,  in  case  of  export  traffic, 
within  nine  months  after  delivery  at  port  of 
export)  or.  in  case  of  failure  to  make  deliver^*, 
then  within  nine  months  after  a  reasonable 
time  for  delivery  has  elapsed;  and  suits  shall 
be  instituted  against  any  carrier  only  within 
two  years  and  one  day  frtim  the  day  when 
notice  in  -writing  is  given  by  the  earner  to  the 
claimant  that  the  carrier  has  disallowed  the 
claim  or  any*part  or  parts  thereof  specified 
in  the  notice.  Where  claims  ar»  not  filed  or 


suits  are  not  instituted  thereon  in  accordance 
with  the  foregoing  pro\isions.  no  carrier 
hereunder  shall  be  liable,  and  such  claims 
will  not  be  paid. 

(c)  Any  carrier  or  party  liable  on  account 
of  loss  of  or  damage  to  any  of  said  property 
shall  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  or  on 
account  of  said  property,  so  fS  as  this  shall 
not  avoid  the  policies  or  contracts  of 
insurance:  Provided,  That  the  carrier 
reimburse  the  claimant  for  the  premium  paid 
thereon. 

Sec.  3.  Except  where  such  service  is 
required  as  the  result  of  carrier's  negligence, 
all  property  shall  be  subject  to  necessary 
cooperage  and  baling  at  owner's  cost.  Each 
carrier  over  whose  route  cotton  or  cotton 
linters  is  to  be  transported  hereunder  shall 
have  the  privilege,  at  its  own  cost  and  risk, 
of  compressing  the  same  for  greater 
convenience  in  handling  or  forwarding,  and 
shall  not  be  held  responsible  for  deviation  or 
unavoidable  delays  in  procuring  such 
compression.  Grain  in  bulk  consigned  to  a 
point  where  there  is  a  railroad,  public  or 
licensed  elevator,  may  (unless  otherwise 
expressly  noted  herein,  and  then  if  it  is  not 
promptly  unloaded)  be  there  delivered  and  ' 
placed  with  other  grain  of  the  same  kind  and 
grade  without  respect  to  ownership  (and 
prompt  notice  thereof  shall  be  given  to  the 
consignor),  and  if  so  delivered  shall  be 
subject  to  a  lien  for  elevator  charges  in 
addition  to  all  other  charges  hereunder. 

4.  (a)  Property  not  removed  by  the  party 
entitled  to  receive  it  within  the  free  tune 
allowed  by  tariffs,  lawfully  on  file  (such  free 
time  to  be  computed  as  therein  provided), 
after  notice  of  the  arrival  of  the  property  at 
destination  or  at  the  port  of  export  (if 
intended  for  export)  has  been  duly  sent  or 
given,  and  after  placement  of  the  property  for 
delivery  at  destination  has  been  made,  may 
be  kept  in  vessel,  car,  depot,  warehouse  or 
place  of  delivery  of  the  can-ier,  subject  to  the 
tariff  charge  for  storage  and  to  carrier's 
responsibility  as  warehouseman,  only,  or  at 
the  option  of  the  carrier,  may  be  removed  to 
and  stored  in  a  public  or  licensed  warehouse 
at  the  place  of  delivery  or  other  available 
place,  at  the  cost  of  the  owner,  and  there  held 
without  liability  on  the  part  of  the  cairrier. 
and  subject  to  a  lien  for  all  freight  and  other 
lawful  charges,  including  a  reasonable  charge 
for  storage. 

(b)  Where  nonperishable  property  which 
has  been  transported  to  destination 
hereunder  is  refused  by  consignee  or  the 
party  entitled  to  receive  it.  or  said  consignee 
or  party  entitled  to  receive  it  fails  to  receive 
it  within  15  days  after  notice  of  arrival  shall 
have  been  duly  sent  or  given,  the  carrier  may 
sell  the  same  at  public  auction  to  the  highest 
bidder,  at  such  place  as  may  be  designated 
by  the  carrier;  Provided,  That  the  carrier  shall 
have  first  mailed,  sent,  or  given  to  the 
consignor  notice  that  the  property  has  been 
refused  or  remains  unclaimed,  as  the  case 
may  be,  and  that  it  will  be  subject  to  sale 
under  the  terms  of  the  bill  of  lading  if 
disposition  be  not  arranged  for.  and  shall 
have  published  notice  containing  a 
description  of  the  property,  the  name  cf  the 
party  to  whom  consigned,  or.  if  diipped 
order  notify,  the  name  of  the  party  to  be 


notified,  and  the  time  and  place  of  sale,  once 
a  week  for  two  successive  weeks,  in  a 
newspaper  of  general  circulation  at  the  place 
of  sale  or  nearest  place  where  such 
newspaper  it  published;  Provided,  That  30 
days  shall  have  elapsed  before  publication  of 
notice  of  sale  after  said  notice  that  the 
property  was  refused  or  remains  unclaimed 
was  mailed,  sent,  or  given. 

(c)  Where  perishable  property  which  has 
been  transported  hereunder  to  destination  is 
refused  by  consignee  or  party  entitled  to 
receive  it,  or  said  consignee  or  party  entitled 
to  receive  it  shall  fail  to  receive  it  promptly, 
the  carrier,  may,  in  its  discretion,  to  preverit 
deterioration  or  further  deterioration,  sell  the 
same  to  the  best  advantage  at  private  or 
public  sale;  Provided,  That  if  time  serves  for 
notification  to  the  consignor  or  owner  of  the 
refusal  of  the  property  or  the  failure  to 
receive  it,  and  request  for  dispKJsition  of  the 
property,  such  notification  shall  be  given,  in 
such  manner  as  the  exercise  of  due  diligence 
requires,  before  the  property  is  sold. 

(d)  Where  the  procedure  provided  for  in 
the  two  paragraphs  last  preceding  is  not 
possible,  it  is  agreed  that  nothing  contained 
in  said  paragraphs  shall  be  construed  to 
abridge  the  nght  of  the  earner  at  its  option 

to  sell  the  property  under  such  circumstances 
and  in  such  manner  as  may  be  authorized  by 
law. 

(e)  The  proceeds  of  any  sale  mad»  under 
this  section  shall  be  applied  by  the  carrier  to 
the  pa\Tnent  of  freight,  demurrage,  storage. 
and  any  other  lawful  charges  and  the  expense 
of  notice,  advertisement,  sale,  and  other 
necessary  expense  and  of  caring  for  and 
maintaining  the  property,  if  proper  care  of 
the  same  requires  special  expense,  and 
should  there  be  a  balance  it  shall  be  paid  to 
the  owner  of  the  property  sold  hereunder. 

(f)  Property  destined  to  or  taken  from  a 
station,  wharf,  or  landing  at  which  there  is 
no  regularly  appointed  freight  agent  shall  be 
entirely  at  risk  of  owner  after  unloaded  from 
cars  or  vessels  or  until  loaded  into  cars  or 
vessels,  and  except  in  case  of  cartier's 
negligence,  when  received  from  or  delivered 
to  such  stations,  wharves,  or  landings  shall 
be  at  owner's  risk  until  the  cars  are  attached 
to  and  after  they  are  detached  from 
locomotive  or  train  or  until  loaded  into  and 
after  unloaded  from  vessels. 

Sec.  5.  No  carrier  hereunder  will  carry  or 
be  liable  in  any  way  for  any  documents, 
specie,  or  for  any  articles  of  extraordinary 
value  not  specifically  rated  in  the  published 
classifications  or  tariffs  unless  a  special 
agreement  to  do  so  and  a  stipulated  value  of 
the  articles  are  indorsed  hereon. 

Sec.  6.  Every  party,  whether  principal  or 
agent,  shipping  explosives  or  dangerous 
goods,  without  previous  full  written 
disclosure  to  the  carrier  of  their  nature,  shall 
be  liable  for  and  indemnify  the  carrier  against 
all  loss  or  damage  cased  by  such  goods,  and 
such  goods  may  be  warehoused  at  owner's 
risk  and  expense  or  destroyed  without 
compensation. 

Sec.  7.  The  owner  or  consignee  shall  pay 
the  freight  and  average,  if  any,  and  all  other 
lawful  charges  accruing  on  said  property; 
but,  except  in  those  instances  where  it  may 
lawfully  be  authorized  to  do  so,  no  carrier  bv 
raihoad  shall  deliver  or  relinquish 
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possession  at  destination  of  the  property 
covered  by  this  bill  of  lading  until  all  tariff 
rates  and  charges  thereon  have  been  paid. 
The  consignor  shall  be  liable  for  the  freight 
and  all  other  lawful  charges,  except  that  if 
the  consignor  stipulates,  by  signature,  in  the 
space  provided  for  that  purpose  on  the  face 
of  this  bill  of  lading  that  the  carrier  shall  not 
make  delivery  without  requiring  payment  of 
such  charges  and  the  carrier,  contrary  to  such 
stipulation,  shall  make  delivery  without 
requiring  such  ptayment,  the  consignor 
(except  as  hereinafter  provided)  shall  not  be 
liable  for  such  charges.  Provided,  that,  where 
the  carrier  has  been  instructed  by  the  shipper 
or  consignor  to  deliver  said  property  to  a 
consignee  other  than  the  shipper  or 
consignor,  such  consignee  shall  not  be  legally 
liable  for  transportation  charges  in  respect  of 
the  transportatujn  of  said  property  (beyond 
those  billed  agltnst  him  at  the  time  of 
delivery  for  whi^  he  is  otherwise  liable) 
which  may  be  found  to  be  due  after  the 
property  has  been  delivered  to  him,  if  the 
consignee  (a)  is  an  agent  only  and  has  no 
beneficial  title  in  said  property,  and  (b)  prior 
.   to  delivery  of  said  property  has  notified  the 
delivering  carrier  in  writing  of  the  fact  of 
such  agency  and  absence  of  beneficial  title, 
and.  in  the  case  of  a  shipment  reconsigned 
or  diverted  to  a  point  other  than  that 
specified  in  the  original  bill  of  lading,  has 
also  notififid  the  delivering  carrier  in  writing 
of  the  name  and  address  of  the  beneficial 
owner  of  said  property,  and,  in  such  cases 
the  shipper  or  consignor,  or,  in  the  case  of 
a  shipment  so  reconsigned  or  diverted,  the 
beneficial  owner,  shall  be  liable  for  such 
additional  charges.  If  the  consignee  has  given 
to  the  carrier  erroneous  information  as  to 
who  the  beneficial  owner  is.  such  consignee 
shall  himself  be  liable  for  such  additional 
charges.  On  shipments  reconsigned  or 
diverted  by  an  agent  who  has  furnished  the 
carrier  in  the  reconsignment  or  diversion 
order  with  a  notice  of  agency  and  the  proper 
name  and  address  of  the  beneficial  owner, 
and  where  such  shipments  are  refused  or 
abandoned  at  ultimate  destination,  the  said 
beneficial  owner  shall  be  liable  for  all  legally 
applicable  charges  in  connection  therewith. 
If.the  reconsignor  or  diverter  has  given  to  the 
carrier  erroneous  information  as  to  who  the 
beneficial  owner  is,  such  reconsignor  or 
diverter  shall  himself  be  liable  for  all  such 
charges. 

If  a  shipper  or  consignor  of  a  shipment  of 
property  (other  than  a  prepaid  shipment)  is 
also  the  consignee  named  in  the  bill  of  lading' 
and.  prior  to  the  time  of  delivery,  notifies,  in 
writing,  a  delivering  carrier  by  railroad  (a)  to 
deliver  such  property  at  destination  to 
another  party,  (b)  that  such  party  is  the 
beneficial  owner  of  such  property,  and  (c) 
that  delivery  is  to  be  made  to  such  party  only 
upon  payment  of  all  transportation  charges  in 
respect  of  the  transportation  of  such 
property,  and  delivery  is  made  by  the  carrier 
to  such  party  without  such  payment,  such 
shipper  or  consignor  shall  not  be  liable  (as 
shipper,  consignor,  consignee,  or  otherwise) 
for  such  transportation  charges  but  the  party 
to  whom  delivery  is  so  made  shall  in  any 
event  be  liable  for  transportation  charges 
billed  against  the  property  at  the  time  of  such 
delivery,  and  also  for  any  additional  charges 


which  may  be  found  to  be  due  after  delivery 
of  the  property,  except  that  if  such  party 
prior  to  such  delivery  has  notified  iii  writing 
the  delivering  carrier  that  he  is  not  the 
beneficial  owner  of  the  property,  and  has 
given  in  writing  to  such  delivering  carrier  the 
name  and  addiBss  of  such  beneficial  owner, 
such  party  shall  not  be  liable  for  any 
additional  charges  which  may  be  found  to  be 
duo  after  delivery  of  the  property,  but  if  the 
party  to  whom  delivery  is  made  has  given  to 
the  carrier  erroneous  information  as  to  the 
beneficial  owner,  such  party  shall 
nevertheless  be  liable  for  such  additional 
charges.  If  the  shipper  or  consignor  has  given 
to  the  delivering  carrier  erroneous 
information  as  to  who  the  beneficial  owner 
is,  such  shipper  or  consignor  shall  himself  be 
liable  for  sucn  transportation  charges, 
notwithstanding  the  foregoing  provisions  of 
this  paragraph  and  irrespective  of  any 
provisions  to  the  contrary  in  the  bill  of  lading 
or  in  the  contract  of  transportation  under 
which  the  shipment  was  made.  The  term 
"delivering  carrier"  means  the  line-haul 
carrier  making  ultimate  delivery. 

Nothing  herein  shall  limit  the  right  of  the 
carrier  to  require  at  time  of  shipment  the 
prepayment  or  guarantee  of  the  charges.  If 
upon  inspection  it  is  ascertained  that  the 
articles  shipped  are  not  those  described  in 
this  bill  of  lading,  the  freight  charges  must  be 
paid  upon  the  articles  actually  shipped. 
Where  delivery  is  made  by  a  common 
carrier  by  water  the  foregoing  provisions  of 
this  section  shall  apply,  except  as  may  be 
inconsistent  with  pait  III  of  the  Interstate 
Commerce  Act. 

Sec.  8.  If  this  bill  of  lading  is  issued  on  the 
order  of  the  shipper,  or  his  agent,  in    , 
exchange  or  in  substitution  for  anotffOT  bill  of 
lading,  the  shipper's  signature  to  the  prior 
bill  of  lading  as  to  the  statement  of  value  or 
otherwise,  or  election  of  common  law  or  bill 
of  lading  liability,  in  or  in  connection  with 
such  prior  bill  of  lading,  shall  be  considered 
a  part  of  this  bill  of  lading  as  fully  as  if  the 
same  were  written  or  made  in  or  in 
connection  with  this  bill  of  lading. 

Sec.  9.  (a)  If  ell  or  any  part  of  said  property 
is  carried  by  water  over  any  part  of  said 
route,  and  loss,  damage  or  injury  to  said 
property  occurs  while  the  same  is  in  the 
custody  of  a  carrier  by  water  the  liability  of 
such  carrier  shall  be  determined  by  the  bill 
of  lading  of  the  carrier  by  water  (this  bill  of 
lading  being  such  bill  of  lading  if  the 
property  is  transported  by  such  water  carrier 
thereunder)  and  by  and  under  the  laws  and 
regulations  applicable  to  transportation  by 
water.  Such  water  carriage  shall  be 
performed  subject  to  all  the  terms  and 
provisions  of.  and  all  the  exemptions  from 
liability  contained  in  the  Act  of  Congress  of 
the  United  States,  approved  on  February  13, 
1893,  and  entitled  "An  act  relating  to  the 
navigation  of  vessels,  etc."  and  of  other 
statutes  of  the  United  States  according 
carriers  by  water  the  protection  of  limited 
liability  as  well  as  the  following  subdivisions 
of  this  section:  and  to  the  conditions 
contained  in  this  bill  of  lading  not 
inconsistent  with  this  section,  when  this  bill 
of  lading  becomes  the  bill  of  lading  of  the 
carrier  by  water. 

(b)  No  such  carrier  by  water  shall  be  liable 
for  any  loss  or  damage  resulting  from  any  hn 


happening  to  or  on  board  the  vessel,  or  from 
explosion,  bursting  of  boilers  or  breakage  of 
shafts,  unless  caused  by  the  design  or  neglect 
of  such  carrier. 

(c)  If  the  owner  shall  have  exercised  due 
diligence  in  making  the  vessel  in  all  respects 
seaworthy  and  properly  manned,  equipped 
and  supplied,  no  such  carrier  shall  be  liable 
for  any  loss  or  damage  resulting  from  the 
perils  of  the  lakes,  seas,  or  other  waters,  or 
from  latent  defects  in  hull,  machinery,  or 
appurtenances  whether  existing  prior  to,  at 
the  time  of,  or  after  sailing,  or  from  collision, 
stranding,  or  other  accidents  of  navigation,  or 
from  prolongation  of  the  voyage.  And,  when 
for  any  reason  it  is  necessary,  any  vessel 
carrying  any  or  all  of  the  property  herein 
described  shall  be  at  liberty  to  call  at  any  port 
or  ports,  in  or  out  of  the  customary  route,  to 
tow  and  be  towed,  to  transfer,  trans-ship,  or 
lighter,  to  load  and  discharge  goods  at  any 
time,  to  assist  vessels  in  distress,  to  deviate 
for  the  purpose  of  saving  life  or  property,  and 
for  docking  and  repairs.  Except  in  case  of 
negligence  such  carrier  shall  not  be 
responsible  for  any  loss  or  damage  to 
property  if  it  be  necessary  or  is  usual  to  carr>' 
the  same  upon  deck. 

(d)  General  Average  shall  be  payable 
according  to  the  York-Antwerp  Rules  of 
1924,  sections  1  to  15.  inclusive,  and  sections 
17  to  22,  inclusive,  and  as  to  matters  not 
cox-ered  thereby  according  to  the  laws  and 
usages  of  the  Port  of  New  York.  If  the  owners 
shall  have  exercised  due  diligence  to  make 
the  vessel  in  all  respects  seaworthy  and 
properly  manned,  equipped  and  supplied,  it 
is  hereby  agreed  that  in  case  of  danger, 
damage  or  disaster  resulting  from  faults  or 
errors  in  navigation,  or  in  the  management  of 
the  vessel,  or  from  any  latent  or  other  defects 
in  the  vessel,  her  machinery  or  appurtenance, 
or  from  unseaworthiness,  whether  existing  at 
the  time  of  shipment  or  at  the  beginning  of 
the  voyage  (provided  the  latent  or  other 
defects  or  the  unseaworthiness  was  not 
discoverable  by  the  exercise  of  due 
diligence),  the  shippers,  consignees  and/or 
owners  of  the  cargo  shall  nevertheless  pay 
salvage  and  any  special  charges  incuned  in 
respect  of  the  cargo,  and  shall  contribute 
with  the  shipowner  in  general  average  to  the 
payment  of  any  sacrifices,  losses  or  expenses 
of  a  general  average  nature  that  may  be  made 
or  incurred  for  the  common  benefit  or  to 
relieve  the  adventure  from  any  common 
peril. 

(e)  If  the  property  is  being  carried  under  a 
tariff  which  provides  that  any  carrier  or 
carriers  party  thereto  shall  be  liable  for  loss 
from  perils  of  the  sea,  then  as  to  such  carrier 
or  carriers  the  provisions  of  this  section  shall 
be  modified  in  accordance  with  the  tariff 
provisions,  which  shall  be  regarded  as 
incorporated  into  the  conditions  of  this  bill 
of  lading. 

(f)  The  term  "water  carriage"  in  this 
section  shall  not  be  construed  as  including 
lighterage  in  or  across  rivers,  harbors,  or 
lakes,  when  performed  by  or  on  behalf  of  rail 
carriers. 

Sec.  10.  Any  alteration,  addition,  or  erasure 
in  this  bill  of  lading  which  shall  be  made 
without  the  special  notation  hereon  of  the 
agent  of  the  carrier  issuing  this  bill  of  lading, 
shall  be  without  effect,  and  this  bill  of  lading 
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shall  be  e:  i  orceable  according  to  its  original 
tenor. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

5C  CFR  Part  672 

[Docket  Na  921107-3068;  I.D.  111293A] 

GroundfiBh  of  the  Gulf  of  Alaska 

AGENCY:  IJ^ational  Marine  Fisheries 
Service  (MMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerda. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Central 
and  Western  Regulatory  Areas  in  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  fully  utilize  the  allocation 
of  the  total  allowable  catch  (TAG)  of 
Pacific  cod  for  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 


component  in  the  Central  and  Western 
Regulatory  Area  of  the  GOA. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t),  November  15.  1993.  imtil 
12  midnight,  A.l.t.,  December  31,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS.  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Managerrient  Council  under  authority  of 
the  Magnuson  Fishery'  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  directed  fishery  for  Pacific  cod  in 
the  GOA  by  vessels  catching  Pacific  cod 
for  processing  by  the  offshore 
component  was  previously  closed  imder 
§672.20(cK2)(ii)  in  the  final  1993  initial 
specifications  of  groimdfish  harvest  (58 
FR  16787.  March  31.  1993). 

The  Regional  Director.  Alaska  Region, 
NMFS,  has  determined  that  the 


remaining  allocation  of  the  TAG  of 
Pacific  cod  for  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Central  and  Western 
Regulatory  Areas  of  the  GOA  is  in 
excess  of  the  amounts  necessary  as 
incidental  catch  for  other  groundfish 
fisheries.  Therefore,  NMFS  is  rescinding 
those  closures  and  is  reopening  directed 
fishing  for  Pacific  cod  in  the  Western 
and  Central  GOA  by  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component  effective  at  12 
noon.  A.l.t..  November  15,  1993.  until 
12  midnight.  Alt..  December  31,  1993. 

Classification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subjects  in  50  CFR  Part  672 

Fish.  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  15, 1993. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Manageruent.  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-28433  Filed  11-15-93;  4:06  pm) 
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This  section  of  tf)«  FEDERAL  REGISTER 
contains  nottcas  to  tw  putXic  al  the  propOGed 
issuance  of  rules  and  regulations.  The 
purpose  ct  these  netted  is  to  gtve  WerestBd 
pe.'sons  an  opportunity  to  parttctpa'e  in  the 
rule  rraKir>g  prior  to  the  adoptton  ot  me  final 
rules. 


DEPARTMErfT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  30 

(Docket  No.  33-17] 

FEDERAL  RESERVE  SYSTEM 

1 2  CFR  Parts  208, 225,  end  263 
(Dccket  No.  R-0766J 

FEDERAL  DEPOSPT  fNSURANCE 

CORPORATION 

12  CFR  Parts  303. 308,  and  364 

RtN3064-AB13 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supsrvlslon 

12  CFR  Pert  570 
[OTS  93-101] 
n\:i  1550-AA54 

Standards  for  Safety  and  Soundness 

AGENCIES:  Office  of  the  Ccn-.ptioUer  of 
the  Currency.  Treasury-.  Beard  of 
Crovemors  of  tLe  FederaJ  Reserve 
Sy.stem;  Federe]  Deposit  Insurance 
CorpcratiaH:  and  Office  of  Thrift 
S'.)p€^v^sion,  Treasury. 
ACTKW:  Notj.e  o^ proposed  rulemaiing 


SUMKARY:  The  OfBce  of  tiie  CfiDptroJIer 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  IXposiJ 
Insurance  Corporation  (FDIC).  and  the 
Office  of  Thrift  Supervision  (OTS) 
{collectively  "the  agencies")  solicit 
comments  on  all  aspects  of  proposed 
safety  and  soundness  standards  required 
to  be  prescribed  by  regulation  pursuant 
to  section  39  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act) ).  The  standards 
are  intended  to  enable  the  agencies  to 
address  problems  at  banks,  thrifts,  and 
depository  institution  holding 
companies  before  the  problems  cause 


significant  deterioFafion  in  the  financial 
condition  of  the  institution  or  holding 
company.  Public  comment  is  invited  on 
all  aspects  of  this  proposal. 
DATES:  Written  comments  must  be 
received  on  or  before  January  3, 1994. 
.    ADDRESSES:  Interested  parties  are 
innted  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
will  be  shared  among  the  agencies. 

OCC:  Communications  Division,  250 
E  Street  SW.,  Washington.  DC  20219. 
attention:  Docket  No.  93-17.  Comments 
will  be  available  for  public  inspection 
and  photocopying  at  the  same  location 
on  business  days  between  9  a.m.  and  5 
p.m. 

Board:  Comments,  which  should  refer 
to  Docket  No.  R-0766,  may  be  mailed  to 
Mr.  William  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue  NAV.,  Washington,  DC  20551. 
Comments  addressed  to  Mr.  Wiles  may 
also  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
contrcl  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Comments  may  be 
inspected  in  room  MP-50d  b«lwaen  9 
era.  and  5  p.m..  except  as  provided  in 
§  261.8  cf  the  Board's  Rules  Regarcina 
Availability  of  Information.  12  CFS 
261.8. 

FDIC:  Hcyle  L.  Robin  sen.  Executive 
Secretary.  Attention:  Room  F-402. 
Federal  Deposit  Insurance  Corpciration 
.'>50'l7ih  Street.  NW.,  Washington.  DC 
20429.  Comments  may  be  hand- 
delivered  to  room  F-400.  1776  F  Steet, 
NW..  Washington.  DC.  on  business  days 
between  830  a  m.  and  5  p.m.  [FAX 
number  (202)898-3838).  Comnents  will 
be  available  for  inspection  and 
photocopying  in  room  7118.  550  17th 
SL-eet,  NW..  Washington,  DC  20429. 
between  9  a.m.  and  4:30  p.m.  en 
business  days. 

OTS:  Comments  should  be  directed  to 
Director,  Information  Services  Division. 
Public  Affairs,  Office  of  Thrift 
Supervision,  1700  G  Street  N'W., 
Washington,  DC  20552,  Attention: 
Docket  No.  93-101.  These  submissions 
may  be  hand  delivered  to  1700  G  Street, 
NW.,  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7755.  Submissions  must  be  received  by 


5  p.m.  on  the  day  they  are  due  in  order 
to  be  considered  by  the  OTS.  Late-filed, 
mis'iddressed,  or  misidentified 
submissions  will  not  be  considered  in 
this  rulemaking.  Comments  will  be 
available  for  inspection  at  1700  G  Street 
NW..  from  1  p.m.  until  4  p.m.  en 
business  days.  Visitors  will  be  escorted 
to  and  from  the  Pubhc  Reference  Room 
at  established  intervals. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC- Emily  R.  McNaughton,  National 
Bank  Examiner  (202/874-5170),  Office 
of  the  Chief  National  Bank  Examiner; 
David  Thede,  Senior  Attorney.  Bank 
Operations  and  Assets  Division  (202/ 
874-4460),  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
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SUPPLEMtNTARY  INFORMATTON: 
I.  Statutory  Framework 

Section  132  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
(FDICIA).  Public  Law  102-242.  added  a 
new  section  39  to  the  FDI  Act  (12  U.S.C. 
183lp-l)  which  requires  each  agency  to 
prescribe  by  regulation  certam  safety 
and  soundness  standards  for  the  insured 
depository  institutions  and  depository 
institution  holding  companies  for  which 
it  IS  the  primary  Federal  regulator. 
Section  39  was  subsequently  amended 
in  the  compensation  area  by  section  956 
of  the  Housing  and  Community 
Develophient  Act  of  1992,  Public  Law 
102-55CI. 

Three  ^pes  of  standards  must  be 
prescribed:  (1)  Operational  and 
manageitial;  (2)  asset  quality  and 
earnings;  and  (3)  compensation.  Stock 
valuation  standards  must  be  prescribed 
to  the  extent  feasible. 

Section  39(a)  requires  the  agencies  to 
prescribe  by  regulation  operational  and 
managerial  standards  relating  to;  (1) 
Internal  controls,  information  systems, 
and  internal  audit  systems,  in 
accordance  with  section  36  of  the  FDI 
Act  (12  U.S.C.  1831m);  (2)  loan 
documentation;  (3)  credit  underwriting; 
(4)  interest  rate  exposure;  (5)  asset 
growth;  and  (6)  compensation,  fees,  and 
benefits,  in  accordance  with  subsection 
(c)  of  section  39. 

Section  39(b)  requires  the  agencies  to 
prescribe  by  regulation  standsirds 
specifying:  (1)  A  maximum  ratio  of 
classified  assets  to  capital;  (2)  minimum 
earnings  sufficient  to  absorb  losses 
without  impairing  capital;  and  (3)  to  the 
extent  feasible,  a  minimum  ratio  of 
market  value  to  book  value  for  publicly 
traded  shares  of  institutions  and  holding 
companies. 

If  an  agency  determines  that  an 
institution  or  holding  company  fails  to 
meet  any  standard  prescribed  under 
sections  39(a)  or  39(b),  the  institution  or 
company  must  submit  to  the  agency  an 
acceptable  plan  to  achieve  compliance 
with  the  standard.  In  the  event  that  an 
institution  or  company  fails  to  submit 
an  acceptable  plan  within  the  time 
allowed  by  the  agency  or  fails  in  any 
material  rfespect  to  implement  an 
accepted  plan,  the  agency  must,  by 
order,  require  the  institution  or 
company  to  correct  the  deficiency.  The 
agency  may,  and  in  some  cases  must, 
take  other  supervisory  actions  until  the 
-deficiency  has  been  corrected. 

Section  39(c)  requires  the  agencies  to 
prescribe  by  regulation  standards 
prohibiting  as  an  unsafe  and  unsound 
practice  excessive  compensation  or 
compensation  that  could  result  in  a 
material  financial  loss  to  an  institution. 


This  subsection  also  requires  that  the 
agencies  prescribe  standards  specifying 
when  compensation  is  excessive. 

n.  Advance  Notice  of  Proposed 
Rulemaking 

In  July  1992,  the  agencies  published 
in  the  Federal  Register  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
requesting  public  comments  on  all 
aspects  of  the  safety  and  soundness 
standards  to  be  prescribed  pursuant  to 
section  39  of  the  FDI  Act.  See  57  FR 
31336.  July  15,  1992.  In  addition,  for 
each  safety  and  soundness  standard,  the 
ANPR  requested  comment  on  specific 
questions  asked  by  the  agencies. 

The  agencies  received  over  400 
comment  letters  in  response  to  the 
ANPR,  though  some  letters  were 
submitted  to  more  than  one  agency.  The 
majority  of  comments  were  received 
from  insured  depository  institutions. 
With  respect  to  each  of  the  three 
principal  areas  in  which  regulatory- 
standards  must  be  prescribed, 
commenters  strongly  recommended  that 
the  agencies  adopt  general  rather  than 
specific  standards  in  order  to  avoid 
regulatory  raicromanagement  of  the 
banking  and  thrift  industries. 

The  comments  are  discussed  in 
further  detail  below  in  the  description 
of  the  proposed  rule. 

in.  Proposed  Rule 

A.  Summary  and  Purpose 

In  enacting  section  39.  Congress 
sought  to  protect  the  deposit  insurance 
funds.  Section  39  requires  the  agencies 
to  identify  and  address  problems  at 
institutions  or  holding  companies  before 
capital  becomes  impaired.  The  agencies 
have  proposed  standards  under  section 
39  that  they  believe  serve  this  end 
without  dictating  how  institutions  are  to 
be  managed  and  operated.  The  proposed 
standards  are  specific  enough  to  identify 
emerging  safety  and  soundness 
problems  and  require  submission  of  a 
compliance  plan  before  those  problems 
become  serious;  however,  the  standards 
do  not  specify  each  operational  and 
managerial  procedure  an  institution 
must  have  in  place.  Where  possible,  the 
standards  establish  the  ends  that  proper 
operations  and  management  shall 
achieve,  while  leaving  the  means  to 
each  institution.  Where  the  aguncies  do 
establish  features  that  an  institution's 
systems  must  include,  these  features  are 
of  a  basic  type. 

The  proposed  standards  do  not 
represent  a  change  in  the  agencies' 
pohcies;  rather,  these  standards 
represent  the  fundamental  standards 
used  by  the  agencies  to  assess  the 
operational  and  managerial  quality  of  an 


institution.  Thus,  under  the  proposed 
regulations,  the  agencies  believe  that 
well-managed  institutions  generally 
should  not  find  it  necessary  to  amend 
their  operations  in  order  to  comply  with 
the  operational  and  managerial 
standards.  The  agencies  request 
comment  on  whether  the  proposed 
standards  would  require  institutions  to 
amend  their  operations  in  order  to 
comply. 

The  agencies  expect  that  violations  of 
the  standards  promulgated  pursuant  to 
section  39  generally  will  be  detected 
during  examinations  and  inspections  of 
institutions  and  companies.  Violations 
of  the  earnings  standard  (and,  for  OTS. 
the  classified  assets  to  total  capital 
ratio),  however,  may  be  dete<:ted  as  a 
result  of  the  submission  of  a  report  of 
condition  or  thrift  financial  report  or 
through  off-site  monitoring  of  the 
institution  or  company. 

B.  Effect  on  Existing  Authority 

CompUance  with  the  standards 
required  by  section  39  would  not 
preclude  a  finding  that  an  institution  is 
engaged  in  an  unsafe  or  unsound 
practice  or  is  in  an  unsafe  or  unsound 
condition.  Accordingly,  supervisory 
action  may  be  taken  against  an 
institution  or  company  that  has  not  been 
cited  for  a  deficiency  under  section  39. 

Conversely,  failure  to  comply  with  the 
safety  and  soundness  standards 
established  pursuant  to  section  39 
(except  for  the  standard  prohibiting 
payment  of  excessive  compensation) 
would  not  necessarily  constitute  an 
unsafe  or  unsound  practice.  An  agency 
may  request  submission  of  a  plan  to 
achieve  compliance  pursuant  to  section 
39  without  taking  any  additional 
supervisory  or  enforcement  action. 

C.  Operational  and  Managerial 
Standards 

The  proposed  operational  and 
managerial  standards  address  an 
institution's  general  practices.  The 
agencies  believe  that  section  39  allows 
the  agencies  to  evaluate  an  institution's 
overall  practices  in  orddr  to  determine 
whether  those  practices  are  sound  in 
principle  and  whether  procedures  are  in 
place  to  ensure  that  they  are  applied  in 
the  normal  course  of  business.  "Thus,  for 
example,  in  the  areas  of  credit 
underwriting  or  loan  documentation,  ui 
institution  would  not  fail  one  of  these 
standards  merely  because  it  had  failed 
to  document  one  loan  properly  or  had 
used  poor  underwriting  standeirds  in 
making  a  single  loan.  Instead,  the 
agencies  would  consider  each 
institution's  performance  in  the 
aggregate. 
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Recognizing  that  smaller  institutions 
may  require  less  sophisticated  systems 
and  practices  given  the  relatively 
limited  types  of  activities  in  which  they 
engage,  the  proposal  states  that  internal 
controls  and  information  systems, 
internal  audit  systems,  and  credit 
underwriting  practices  shall  be 
appropriate  to  the  size  of  the  institution 
and  the  nature  and  scope  of  its 
activities.  The  proposal  also  states  that 
an  institution  shall  manage  its  interest 
rate  risk  in  a  manner  that  is  appropriate 
to  the  size  of  the  institution  and  the 
complexity  of  its  assets  and  liabilities. 

1.  Internal  Controls,  Information 
Systems,  and  Internal  Audit  Systems 

The  ANPR  sought  comment  on  the 
appropriate  level  of  specificity  for 
standards  governing  internal  controls, 
information  systems,  and  internal  audit 
systems.  Commenters  strongly  preferred 
that  standards  in  this  area  ]m  general,  in 
order  to  enable  each  institution  to 
comply  with  the  standards  by  using 
control  systems  that  are  tailored  to  its 
individual  operating  environment.  The 
proposed  standards  describe  the 
functions  that  adequate  internal  controls 
and  information  systems  must  be  able  to 
perform. 

Section  39(a)(1)(A)  requires  the 
agencies  to  prescribe  standards  relating 
to  internal  controls,  information 
systems,  and  internal  audit  systems  in 
accordance  with  section  36  of  the  FDI 
Act  (12  U.S.C.  1831m).  Section  36 
requires  certain  institutions' 
management  to  submit  to  the  agwicies 
and  to  any  State  bank  or  State  thiifl 
supervisor  an  annual  report  containing 
a  statement  of  management's 
responsibility  for  establishing  and 
maintaining  an  adequate  internal 
control  structure  and  procedures  for 
financial  reporting.  Section  36  also 
requires  the  independent  public 
accountant  for  certain  institutions  to 
attest  to.  and  report  separately  on, 
management's  assertions  in  the  internal 
control  report  in  accordance  with 
generally  accepted  standards  for 
attestation  engagements. 

The  agencies  are  proposing  to 
prescribe  the  functions  that  adequate 
internal  controls  and  information 
systems  must  be  able  to  perform,  rather 
than  providing  types  of  controls  or 
systems  that  must  be  present  in  every 
case.  Thus,  for  example,  internal 
controls  must  provide  for  effective  risk 
assessment,  though  each  institution  may 
establish  its  own  type  of  controls  to 
meet  this  requirement.  Similarly,  each 
institution  must  have  an  organizational 
structure  that  establishes  clear  lines  of 
authority  and  responsibility  for 
monitoring  adherence  to  prescribed 


pohcies.  though  the  institution  is  free  to 
choose  its  own  organizational  structure. 

The  proposed  regulations  address 
internal  audit  systems  separately.  In  this 
area,  the  agencies  believe  that  there  are 
necessary  components  of  an  adequate 
internal  audit  system.  The  proposed 
regulations  require  that  an  institution's 
internal  audit  system:  (1)  Provide  for 
those  performing  internal  audits  to  be 
qualified  and  independent;  (2)  include 
testing  and  review  of  internal  controls 
and  information  systems;  (3)  adequately 
document  the  tests  performed  and  their 
findings,  as  well  as  any  corrective 
actions  taken  as  a  result  of  the  audit; 
and  (4)  provide  for  the  results  of  the 
audit  to  be  reviewed  and  acted  upon  by 
management. 

The  agencies  are  aware  that  many 
institutions  use  data  processing  service 
organizations  to  execute  and  record 
transactions,  maintain  related  records 
and  process  related  data.  The 
determination  of  whether  an 
institution's  independent  auditor  needs 
to  review  a  service  organization's 
operations,  as  they  relate  to  the 
institution's  internal  controls,  should  be 
made  in  accordance  with  generally 
accepted  auditing  standards. 

2.  Loan  Documentation 

Commenters  were  strongly  opposed  to 
any  item-by-item  listing  of  requirements 
for  loan  documentation,  favoring 
general  standards  instead.  Commenters 
also  feh  that  the  standards  had  to  be 
sufficiently  general  to  allow  for  different 
treatment  according  to  loan  type  and 
amount. 

The  proposed  regulations  do  not 
specify  in  detail  what  loan 
documentation  must  contain.  Instead, 
they  specify  what  loan  documentation 
must  enable  an  institution  to  do.  Thus, 
documentation  practices  at  an 
institution  will  not  be  evaluated  against 
a  checklist  of  requirements  but  instead 
will  be  evaluated  based  on  whether 
they:  (1)  Erihle  the  institution  to  make 
an  informed  lending  decision  and  to 
assess  risk  as  necessary  on  an  ongoing 
basis;  {2)  identify  the  purpose  of  the 
loan  arrd  the  source  of  repayment,  and 
assess  the  ability  of  the  borrower  to 
repay  the  indebtedness  in  a  timely 
manner;  (3)  ensure  that  any  claim 
against  a  borrower  is  legally  enforceable; 
(4)  demonstrate  appropriate 
administration  and  monitoring  of  a  loan; 
and  (5)  take  account  of  the  size  and 
complexity  of  a  loan.  The  agencies 
believe  that  the  proposed  regulations 
provide  a  standard  against  which 
compliance  can  be  measured,  while  at 
the  same  time  allowing  for  differing 
approaches  to  loan  documentation. 


On  March  30.  1993.  the  agencies 
issued  a  joint  policy  statement  regarding 
documentation  of  small  and  medium- 
sized  business  and  farm  loans.  Under 
that  policy  statement,  well-managed, 
well  or  adequately  capitalized 
institutions  are  allowed  to  establish  a 
"basket"  of  small  and  medium-sized 
business  and  farm  loans  that  will  not  be 
subject  to  examiner  criticism  based  on 
documentation.  Under  the  proposed 
safety  and  soundness  regulation,  the 
interagency  policy  statement  would 
continue  to  apply  The  OTS  has 
amended  its  current  loan 
documentation  regulation  to  conform  to 
the  interagency  policy  statement. 

The  OTS's  current  loan 
documentation  regulation  at  12  CFR 
563.170(c)(l)-(7)  establishes  detailed 
loan  documentation  requirements  that 
may  not  be  necessary  in  light  of  the 
standards  proposed  in  this  rulemaking. 
The  OTS  specifically  requests  comment 
on  changes  to  the  loan  documentation 
rule  that  would  be  appropriate  to 
eliminate  unnecessarily  detailed  and 
burdensome  regulatory  requirements. 

3.  Credit  Underwriting 

Commenters  overwhelmingly  favored 
general  credit  underwriting  standards 
rather  than  an  item-by-item  listing  of 
requirements  that  must  be  met  for  each 
extension  of  credit. 

In  the  proposal,  the  agencies  have 
established  the  general  parameters  of 
safe  and  sound  credit  underwriting 
practices.  The  standards  would  require 
each  institution  to  establish  and 
maintain  prudent  credit  underwriting 
practices  that:  (1)  Are  commensurate 
with  the  types  of  loans  the  institution 
will  make  and  consider  the  terms  and 
conditions  under  which  they  will  be 
made;  (2)  consider  the  nature  of  the 
markets  in  which  loans  will  be  made; 
(3)  provide  for  consideration,  prior  to 
credit  commitment,  of  the  bonower's 
overall  financial  condition  and 
resources,  the  financial  responsibility  of 
any  guarantor,  the  nature  and  value  of 
any  underlying  collateral,  and  the 
borrower's  character  and  willingness  to 
repay  as  agreed;  (4)  establish  a  system 
of  independent,  ongoing  credit  review 
with  appropriate  communication  to 
management  and  to  the  board  of 
directors;  (5)  take  adequate  account  of 
concentration  of  credit  risk;  and  (6)  are 
appropriate  to  the  size  of  the  institution 
and  the  nature  and  scope  of  its 
activities. 

4.  Interest  Rete  Exposure 

Several  commenters  suggested  that 
the  standard  for  interest  rate  exposure 
focus  oh  an  institution's  management 
system  for  controlling  interest  rate 
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exposure.  Coramenters  generally 
opposed  teny  absolute  limit  on  interest 
rate  exposure  under  section  39,  with 
some  noting  that  section  305  of  FDICIA 
already  adc&esses  that  issue.  Many 
commentars  argued  that  the  financial 
condition  of  the  institution  should  be 
considered  in  the  standards,  with  better 
capitalized  institutions  allowed  to  take 
greater  nsk.  Some  ccmmenters  also  felt 
that  amaUer  institutions  should  be 
allowed  tia  take  greater  risk,  as  they  pose 
a  lesser  risk  to  the  deposit  insurance 
funds  and  do  not  have  the  resources  for 
sophisticpted  systems  to  manage  interest 
rate  risk. 

Recognizing  that  many  smaller 
institutions  do  not  need  a  sophisticated 
system  for  quantifying  interest  rate  risk, 
the  agencies  have  not  proposed  to 
require  such  systems  in  all  cases. 
Rather,  institutions  would  be  req\iired 
to  manage  interest  rate  risk  in  a  manner 
that  is  appropriate  to  the  size  of  the 
institution  and  the  complexity  of  its 
assets  and  liabilities.  Larger  institutions 
that  are  exposed  to  significant  interest 
rate  risk  would  be  expected  to  maintain 
a  more  formal  system  for  the 
measurement  and  management  of  such 
risk.  Under  section  305  of  FDICIA, 
which  requires  amendment  of  the  risk- 
based  capital  standards  to  take  account 
of  interest  rate  risk,  some  institutions 
may  be  required  to  quantify  interest  rate 
risk. 

5.  Asset  Growth 

A  large  number  of  coramenters  asked 
that  the  agencies  rely  on  current  poUcies 
and  regulations  regarding  asset  growth 
and  on  existing  capital  standards.  The 
coramenters  also  strongly  supported 
reliance  on  existing  laws  and 
regulations  regarding  asset  growth 
through  merger.  The  agencies 
considered  existing  policies  and 
regulations  in  drafting  the  proposed 
regulations. 

The  agencies  have  not  proposed  a 
quantitative  Umit  on  asset  growth.  A 
quantitative  limit  for  all  institutions 
regardless  of  size  and  financial 
condition  would  be  overly  restrictive 
and  inconsistent  with  safety  and 
soundness.  Further,  the  agencies  do  not 
believe  that  it  would  be  feasible  to 
establish  a  separate  quantitative  limit 
for  each  distinguishable  class  of 
institution.  Moreover,  asset  growth  does 
not  necessarily  cause  safety  and 
soundness  problems;  rather,  iinplanned 
or  poorly  managed  asset  growth  is  cause 
for  concern. 

Under  the  proposal,  an  institution 
would  be  required  to  base  its  asset 
growth  on  a  plan  that  reflects 
consideration  of  (1)  the  source,  volatihty 
and  use  of  the  funds  that  support  asset 


growth;  (2)  any  increase  in  credit  risk  or 
interest  rate  risk  as  a  result  of  growth; 
and  (3)  the  effect  of  growth  on  the 
institution's  capital.  Asset  growth  by  an 
institution  would  be  evaluated  against 
the  institution's  plan. 

6.  Compensation,  Fees  and  Benefits 

Subsection  (a)  of  section  39  requires 
the  agencies  to  establish  operational  and 
managerial  standards  relating  to 
compensation,  fees  and  benefits.  This 
mandate  is  distinguishable  from  that  of  ' 
subsection  (c)  of  section  39,  which 
requires  the  agencies  to  prohibit  as  an 
unsafe  and  unsound  practice  any 
compensation  that  is  excessive  or  could 
lead  to  a  material  financial  loss  to  an 
institution. 

The  proposed  regulations  would 
require  that  each  institution  maintain 
safeguards  to  prevent  the  payment  of 
compensation,  fees,  or  benefits  that  are 
excessive  or  could  lead  to  material 
financial  loss.  Because  section  39(a) 
provides  that  operational  and 
managerial  standards  in  the 
compensation  area  are  to  be  prescribed 
in  accordance  with  section  39(c),  the 
agencies'  proposed  operational  and 
managerial  standard  is  tailored  to 
prevent  the  payment  of  compensation, 
fees,  and  benefits  prohibited  under 
section  39(c).  The  agencies  do  not 
beUeve  that  it  would  be  appropriate  to 
define  how  institutions  are  to  set 
■compensation.  Instead,  the  proposal 
would  require  that  the  method  selected 
be  designed  to  prevent  payment  of 
compensation,  fees,  or  benefits  that  are 
excessive  or  could  lead  to  material 
financial  loss. 

D.  Asset  Quality,  Earnings,  and  Stock 
Valuation  Standards 

Section  39(b)  requires  the  agencies  to 
estabUsh  a  maximiun  ratio  of  classified 
assets  to  capital,  to  require  Wnimum 
earnings  sufficient  to  absorb  losses 
writhout  impairing  capital,  and  to 
establish,  to  the  extent  feasible,  a 
minimum  ratio  of  market  to  book  value. 
These  quantitative  standards  are 
somewhat  different  from  the  operational 
and  managerial  standards  because  they 
are  designed  to  detect  a  deterioration  in 
the  overall  financial  condition  of  an 
institution  or  holding  company  rather 
than  the  existence  of  operational  or 
managerial  deficiencies.  Specifically, 
these  standards  are  meant  to  alert 
institutions  and  the  agencies  to 
developing  conditions  that  warrant 
submission  of  a  compliance  plan  to  the 
appropriate  agency  for  evaluation.  The 
proposed  quantitative  standards  are 
meant  to  supplement,  rather  than 
replace,  the  detailed  analyses  of  these 
areas  that  occur  during  the  examination. 


Therefore,  institutions  that  meet  these 
standards  may  still  be  advised  at  the 
end  of  an  examination  that  earnings  or 
asset  quality  are  not  adequate  and  that 
problems  need  to  be  addressed. 

1.  Maximum  Ratio  of  Classified  Assets 
to  Capital 

In  the  ANPR,  the  agencies  sought 
comment  on  various  a^ects  of  the 
maximum  ratio  of  classified  assets  to 
capital  required  by  section  39,  including 
what  types  of  capital  should  be 
included  in  the  ratio  and  whether 
classified  assets  should  be  weighted  for 
purposes  of  calculating  the  ratio. 
Coramenters  strongly  favored  use  of 
existing  measures  so  as  to  reduce 
complexity.  Some  coramenters  also 
favored  weighting  the  classified  assets 
accoidmg  to  their  probabihty  of  loss. 
With  regard  to  the  denominator  of  the 
ratio,  coramenters  stressed  that  the 
allowance  for  loan  and  lease  losses, 
which  is  currently  excluded  from  tier  1 
capital  (core  capital  for  OTS],  should  be 
included  in  order  to  capture  capital  set 
aside  for  losses  inherent  in  the  loan 
portfolio. 

The  agencies  are  proposing  a 
maximum  ratio  whose  numerator 
includes  all  classified  assets  on  a  non- 
weighted  basis  and  whose  denominator 
includes  total  capital  plus  any 
allowance  for  loan  and  lease  losses 
(general  valuation  allowance  for  thrifts) 
otherwise  excluded  from  total  capital. 
The  required  maximum  ratio  would  be 
1.0.  Although  the  agencies  are 
proposing  a  maximum  ratio  of  1.0,  the 
agencies  have  considered  other  ratios 
including  0.50  and  0.75.  The  agencies 
are  particularly  interested  in  receiving 
comment  on  the  appropriate  mnYimnm 
ratio. 

Under  this  prt^Kised  ratio,  the 
numerator  should  include  only  assets 
classified  as  substandard  and  doubtful. 
Assets  classified  as  loss  are  considered 
only  to  the  extent  that  related  losses 
have  not  been  recognized. 

The  agencies  have  decided  not  to 
propose  a  weighted  measure  of 
classified  assets.  In  trials  of  ratios  using 
both  weighted  and  non-weighted 
classified  assets,  the  agencies  found  that 
substantially  the  same  institutions  were 
identified  under  each  approach. 
Because  both  approaches  jrield  similar 
results,  the  agendea  have  proposed  the 
simpler,  non-weighted  ratio,  which 
should  be  less  burdensome  for 
institutions  to  calculate  and  monitor. 
However,  the  ag«icies  seek  comment  on 
the  relative  accuracy  of  the  two 
measures. 

The  agencies  nnphasize  that  section 
39(b)  requires  the  agencies  to  prescribe 
a  maximum  ratio  of  classified  assets  to 
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capital.  Because  it  is  a  maximum  ratio, 
institutions  should  generally  strive  to 
operate  at  ratios  well  below  the 
maximum  ratio.  Regardless  of  the  ratio 
adopted  by  the  agencies,  the  agencies 
will  continue  to  exercise  supervisory 
judgment  and  to  require  corrective 
action  through  existing  supervisory  and 
enforcement  means,  as  appropriate. 

The  agencies  further  emphasize  that 
this  ratio  is  only  one  of  many  factors 
considered  in  determining  the  overall 
financial  condition  of  an  institution. 
Thus,  the  agencies  may  require  an 
institution  to  take  steps  to  reduce  its 
ratio  of  classified  assets  to  capital  even 
though  the  institution  is  operating  with 
a  ratio  that  is  less  than  the  maximum 
ratio  that  is  ultimately  required  in  the 
agencies'  final  regulations.  In  order  to 
clarify  this  point,  the  proposed  standard 
expressly  preserves  the  agencies' 
existing  authority  to  require  an 
institution  to  maintain  a  ratio  of 
classified  assets  to  capital  that  is  less 
than  the  maximum  required  under 
section  39. 

2.  Minimum  Earnings  Standard 

In  the  ANPR,  the  agencies  sought 
comment  on  various  aspects  of  the 
minimum  earnings  standard  required  by 
section  39.  including  the  appropriate 
measure  for  earnings  and  the  time 
period  for  determining  whether 
minimum  earnings  have  been  achieved. 
Conunenters  suggested  various 
definitions  of  "earnings,"  including 
average  return  on  equity,  earnings  or 
losses  prior  to  taxes,  retained  earnings, 
and  net  income  after  dividends.  There 
was  no  consensus  on  a  time  period  for 
measuring  earnings,  and 
recommendations  included  one,  two. 
three  and  five  year  periods. 

The  proposed  standard  requires  that 
an  institution  continue  to  meet 
minimum  capital  standards  assuming 
that  any  losses  experienced  over  the 
past  four  quarters  were  to  continue  over 
the  next  four  quarters,  Specifically,  if  an 
institution  has  an  aggregate  net  loss  over 
the  past  four  quarters,  the  institution's 
capital  ratios  would  be  recalculated 
under  the  assumption  that  those  losses 
will  continue  over  the  next  four 
quarters. 

The  agencies  beheve  that  this 
standard  would  identify  institutions 
that  are  currently  operating  above 
minimum  capital  standards  but  whose 
earnings  are  not  sufficient  to  avoid 
impairing  capital.  The  agencies  also 
beheve  that  this  standard  is  relatively 
simple  to  calculate  and  administer. 

The  agencies  recognize  that  some 
Institutions  may  not  meet  this  standard 
due  to  accounting  losses  that  are  one- 
time events  unlikely  to  recur,  such  as 


charges  to  earnings  for  retiree  health 
benefits.  In  such  instances,  an 
institution's  compliance  plan  could 
consist  of  an  explanation  of  the 
circumstances  surrounding  the  event, 
and  in  general  no  further  action  would 
be  required. 

3.  Minimum  Ratio  of  Market  Value  to 
Book  Value 

In  the  ANPR.  the  agencies  requested 
comment  on  whether  a  minimum  ratio 
of  market  value  to  book  value  for 
publicly  traded  institutions  was 
feasible.  The  commenters  concluded  in 
overwhelming  numbers  that  such  a 
minimum  ratio  was  not  feasible,  setting 
forth  a  variety  of  practical  and 
theoretical  problems  with  such  a  ratio. 
Clearly,  a  minimum  market  value  to 
book  value  ratio  is  technically  possible, 
but  the  agencies  do  not  believe  that 
technical  possibiUty  is  what  Congress 
had  in  mind  in  directing  the  agencies  to 
estabhsh  such  a  ratio  "if  feasible." 
Accordingly,  the  agencies  view  the 
statutory  language  as  a  directive  to 
consider  whether  adoption  of  such  a 
ratio  is  a  reasonable  means  to  advance 
the  objectives  sought  by  Congress. 

In  light  of  the  comments  and  their 
own  experience,  and  for  tiie  reasons  set 
forth  below,  the  agencies  believe  that 
establishing  a  minimum  market  value  to 
book  value  ratio  for  pubHcly  traded 
institutions  is  not  a  feasible  means  to 
the  end  desired  by  Congress:  Identifying 
problems  at  insured  depository 
institutions  and  holding  companies  in 
their  early  stages  and  correcting  such 
problems  through  a  compliance  plan. 
Therefore,  no  such  ratio  is  included  in 
the  proposed  regulations. 

The  agencies  believe  that  a  market-to- 
book  ratio  would  not  be  an 
operationally  reUable  indicator  of  safety 
and  soundness.  In  the  long  run,  the 
market  value  of  an  institution  or  holding 
company  is  dependent  on  financial 
condition  and  performance.  However,  in 
the  short  run,  market  value  may  also  be 
affected  by  factors  unrelated  to  the 
institution's  or  holding  company's 
condition  and  performance.  These 
include  the  attractiveness  of  institution 
or  holding  company  stocks  relative  to 
other  competitors  and  industries;  the 
performance  of  the  general  stock  market; 
Industry  conditions;  random 
fluctuations;  an  institution's  perceived 
potential  for  takeover;  merger, 
acquisition  or  other  rumors; 
international  factors;  weakness  in  the 
dollar;  or  the  regional  economic 
outlook.  Thus,  a  safe  and  soimd 
institution  could  well  be  found  in 
violation  of  a  minimum  market-to-book 
ratio  as  a  result  of  factors  that  are  not 


necessarily  indicative  of  an  institution's 
condition. 

A  requirement  that  an  institution 
submit  a  compliance  plan  if  it  fails  to 
meet  the  ratio  would  also  not  be 
feasible.  A  pubhcly  traded  institution  or 
holding  company  does  not  have  direct 
control  over  the  market's  evaluation  of 
its  stock's  value.  This  is  especially  true 
for  distressed  institutions  or  holding 
companies  that  may  not  be  able  in  the 
short  nm  to  persuade^vestors  to  bid 
higher  for  shares  or  to  purchase  newly 
issued  stock.  Moreover,  in  an  attempt  to 
gain  compliance,  some  institutions 
might  take  "quick  fix"  actions  such  as 
asset  sales  that  could  erode  the 
institution's  long-term  value. 

The  agencies  believe  that 
implementation  of  a  minimum  market 
value  to  book  value  ratio  could  have 
unintended  consequences  that  could 
actually  reduce  the  safety  and 
soundness  of  the  banking  and  thrift 
industries. 

■  •  Such  a  ratio  might  be  considered  a 
"penalty"  and  therefore  discourage 
mutual  institutions  from  converting  to  a 
stock  form  of  ownership  and  discourage 
closely  held  institutions  fi^m  exposing 
their  stock  to  the  public  market.  This 
would  give  non-pubUc  companies  a 
perceived  advantage  over  public 
companies  because  they  would  not  have 
to  meet  the  minimum  ratio. 

•  Market  speculators  might  take 
advantage  of  the  standard  by  short 
seUing  distressed  company  stocks, 
especially  those  with  thinner  markets. 
Market  manipulators  could  attempt  to 
push  an  institution's  stock  price  below 
the  regulatory  standard  and  expect  the 
market  to  respond  by  pushing  the  price 
down  even  further,  to  the  speculator's 
advantage.  The  agencies  believe  such 
speculative  actions  could  adversely 
affect  an  institution's  safety  and 
soundness  by  limiting  its  access  to 
liquidity  and  the  capital  markets. 

•  A  sharp  decUne  in  the  stock  market 
might  cause  numerous  institutions  to 
fail  to  meet  the  standard,  which  could 
hinder  institutions  fi-om  providing 
Uquidity  to  the  market  when  it  was 
needed. 

During  exammations  and  off-site 
monitoring  of  publicly  traded 
institutions,  the  agencies  currently 
consider  stock  price  changes,  market 
price  to  book  value  ratios,  bond  ratings 
and  other  indicators  of  the  market's 
assessment  of  an  institution's 
performance.  Although  the  agencies 
believe  that  a  minimum  market  to  book 
ratio  is  not  feasible  to  implement  as  a 
regulatory  standard,  they  will  continue 
to  consider  these  factors. 
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itsation  That  Is  Excessive  or 
Lead  to  Material  Financial 


E  Compt 
That  Could 
Lnss 

Commt  filers  strongly  supported  the 
use  of  the  factors  set  forth  in  section 
^9fc)  as  tUp  sole  standard  in  defining 
excessive  Compensation  Commenters 
felt  thhi  r?(Julations  specifying  in  more 
detail  wheiri  compensation  would  be 
ronsiderea  excessive  would  constitute 
micro-management  of  an  institution's 
managemlent  practices.  The  agencies 
have  relied  upon  the  stafutorj-  language 
in  formuleiling  the  standard  under  this 
section. 

Under  {he  proposal,  compensation 
would  be!considered  excessive  if  it  were 
unreasonable  or  disproportionate  to  the 
services  ajctualiy  performed  by  the 
individual  being  compensated.  In 
making  that  determination,  the  agencies 
will  consider  all  relevant  factors, 
including  those  set  out  in  section 
39(c) — (1)  the  compensation  history  of 
the  individual  and  other  individuals 
with  comparable  expertise  at  the 
institution,  (2)  the  financial  condition  of 
the  institution,  (3)  comparable 
compensation  practices  at  comparable 
institutions,  and  (4)  any  connection 
between  the  individual  and  any 
wrongdoing  at  the  institution. 

f.  Coverage  of  Holding  Companies 

Section  39(a)  requires  the  appropriate 
Federal  banking  agency  to  establish 
operational  and  managerial  standards 
for  depository  institution  holding 
companies  as  well  as  depository 
mstitutions.  Section  39(b)  requires  that 
a  maximum  ratio  of  classified  assets  to 
capital,  minimum  earnings  sufficient  to 
avoid  impairing  capital,  and  a  minimum 
ratio  of  market  to  book  value  (to  the 
extent  feasible)  be  prescribed  for 
depository  institution  holding 
companies.  Section  39(c),  governing 
compensation,  does  not  apply  to 
holding  companies,  and  commenters 
strongly  opposed  the  estabhshment  of 
compensation  standards  for  depository 
institution  holding  companies. 

1.  Bank  Holding  Companies 

As  the  appropriate  Federal  banking 
agency  for  bank  holding  companies,  the 
Board  is  proposing  regulations  to  apply 
section  39  (a)  and  (b)  to  those 
companies.  First,  the  Board  is  proposing 
10  require  that  each  bank  holding 
company  ensure  that  each  of  its 
subsidiary  insured  depository 
institutions  is  in  comphance  with  the 
applicable  safety  and  soundness 
standards  adopted  pursuant  to  section 
39.  Second,  rather  than  adopt  a  separate 
set  of  operational  and  managerial 
standards  for  bank  holding  companies, 


the  Board's  proposal  applies  to  bank 
holding  companies  the  same  standards 
regarding  internal  controls,  information 
."systems,  internal  audit  systems,  interest 
rate  exposure,  asset  growth,  and 
compensation,  fees,  and  benefits  that  it 
is  proposing  to  apply  to  state  member 
banks.  In  doing  so,  the  Board  is 
proposing  to  apply  such  standards  only 
when  relevant  to  the  operations  of  the 
holding  company  and  thereby  avoid 
imposing  an  unnecessary  burden  on 
small  and  shell  bank  holding 
companies. 

Two  of  the  operational  and 
managerial  standards  required  to  be 
established  by  section  39(a) — those 
regarding  credit  underwriting  and  loan 
documentation — may  not  apply  to  all 
bank  holding  companies.  The  Board's 
proposed  regulation  makes  clear  that  if 
a  bank  holding  company  does  not 
extend  credit  at  the  holding  company 
level,  then  the  credit  underwriting  and 
loan  documentation  standards  are  not 
applicable  to  the  holding  company,  and 
the  holding  company  will  not  be 
expected  to  have  practices  or  policies  in 
these  areas. 

For  the  same  reason  that  the  agencies 
have  determined  that  estabhshing  a 
maximum  ratio  of  market  value  to  book 
value  for  depository  institutions  would 
not  be  feasible,  the  Board  believes  that 
such  a  ratio  would  not  be  feasible  for 
bank  holding  companies.  The  Board  is 
proposing  to  apply  the  same  maximum 
ratio  of  total  classified  assets  to  total 
capital  and  the  requirement  of 
minimum  earnings  sufficient  to  avoid 
impairing  capital  to  both  bank  holding 
companies  and  state  member  banks.  For 
purposes  of  calculation  of  those  ratios, 
the  Board  will  examine  a  bank  holding 
company  on  a  consolidated  basis.  The 
Board  believes  that  applying  those  ratios 
only  at  the  holding  company  level  could 
paint  a  false  picture  of  the  safety  and 
soundness  of  the  holding  company  and 
create  perverse  financial  incentives, 
such  as  an  incentive  to  leave  classified 
assets  at  an  insured  depository 
institution  rather  than  upstreaming 
them  to  the  holding  company,  where  the 
deposit  insurance  fund  is  not  at  risk. 

Bank  holding  companies  with  less 
than  $150  million  in  assets  that  meet  the 
requirements  of  the  Federal  Reser\'e's 
reporting  exemption  do  not  report 
consolidated  capital  or  earnings  figures. 
Thus,  applying  to  these  companies  the 
standards  for  minimum  earnings  and 
maximum  classified  assets  applicable  to 
insured  depository  institutions  would 
require  the  imposition  of  consohdated 
reporting.  In  order  to  avoid  imposing 
such  a  significant  reporting  burden  on 
these  companies,  and  because,  in  thef 
case  of  small  bank  holding  companies. 


substantially  all  of  the  consolidated 
institution's  classified  assets  and 
earnings  are  derived  from  their 
subsidiary  institutions,  the  Board  is 
proposing  a  different  standard  for  them: 
if  any  subsidiary  depository  institution 
of  a  bank  holding  company  with  less 
than  $150  million  in  assets  is  in 
violation  of  the  quantitative  standards, 
then  the  bank  holding  company  will  be 
found  to  be  in  violation.  The  Board 
believes  that  this  standard  would 
identify  bank  holding  companies  with 
insufficient  earnings  or  an  excess  of 
classified  assets. 

In  applying  section  39  to  bank 
holding  companies,  the  Board  does  not 
propose  to  apply  safety  and  soundness 
standards  to  the  non-U. S.  operations  of 
bank  holding  companies  that  are  foreign 
banks,  companies  that  own  foreign 
banks,  or  non-U. S.  subsidiaries  of 
foreign  banks.  The  operations  of  foreign 
banks  would  be  covered  by  the 
proposed  rule  to  the  extent  that  they  are 
conducted  through  a  U.S. -incorporated 
company  that  owns  an  insured  bank. 
The  Board  seeks  comment  on  this  issue. 

2.  Savings  and  Loan  Holding  Companies 

As  the  appropriate  Federal  banking 
agency  for  savings  and  loan  holding 
companies,  the  OTS  is  proposing 
regulations  for  savings  and  loan  holding 
companies  that  focus  on  savings  and 
loan  holding  company  activities  most 
likely  to  cause  losses  at  a  holding 
company's  subsidiary  savings 
association. 

In  the  view  of  the  OTS.  the  safety  and 
soundness  standards  developed  for 
savings  and  loan  holding  companies 
under  section  39  should  be  consistent 
with  the  current  statutory  framework 
that  defines  savings  and  loan  holding 
company  regulation.  Many  of  the  areas 
listed  in  section  39,  while  readily 
applicable  to  depository  institutions, 
have  no  meaningful  applicability  to 
savings  and  loan  holding  companies. 
For  example,  neither  the  Savings  and 
Loan  Holding  Company  Act  (SLHCA) 
nor  any  other  statute  has  ever 
established  a  framework  for  capital 
requirements  for  savings  and  loan 
holding  companies.  Nor  is  there  a 
legislative  framework  to  subject  the 
assets  of  savings  and  loan  holding 
companies  to  classification  or  to 
regulate  the  loan  documentation,  credit 
underwriting,  interest  rate  risk  exposure 
or  asset  growth  of  savings  and  loan 
holding  companies. 

Given  the  ability  of  savings  and  loan 
holding  companies  to  conduct  a  broader 
range  of  activities  than  bank  holding 
companies,  such  standards  would  be 
impractical,  if  not  impossible,  to  apply 
and  would  not  effectively  focus  on 
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reduciiig  risk  to  the  deposit  insurance 
funds. 

The  OTS  is  proposing  that  each 
savings  and  loan  holding  company 
shall:  (1)  Ensure  that  transaaions  and 
relationships  bvtween  the  holding 
company  and  its  subsidiary  savings 
association  satisfy  applicable  fiduciary 
standards  and  do  not  have  a  detrimental 
effect  on  the  savings  associaticn's  safe 
and  sound  operation;  (2)  not  engage  in 
any  activity,  or  cause  its  subsidiary 
savings  association  to  engage  in  any 
activity,  that  might  create  a  serious  risk 
that  the  liabilities  of  the  holding 
company  and  its  other  affiliates  may  b« 
imposed  on  the  savings  associatian:  (3) 
not  take  any  action  Jiat  would  impede 
the  ability  of  its  subsidiary  savings 
association  to  comply  with  the 
requirements  of  section  39  or  fully 
implement  any  safety  and  soundness 
compliance  plan  required  of  the  savings 
association;  and  (4)  take  any  corporate 
actions  necessary  to  enable  the 
subsidiary'  savings  association  to  take 
actions  required  by  a  safety  and 
soundness  compliance  plan. 

The  OTS  believes  these  standards  are 
consistent  wjth  the  objectives  of  sectioTi 
39  and  the  statutory  framework  for 
savings  and  loan  holding  company 
regulation,  and  further  the  goal  of 
resolving  problems  of  insured 
depository  Institutcris  at  the  lowest 
possible  IcMig-term  loss  to  the  deposit 
insurance  funds.  Commenters  are 
specifically  requested  to  address 
whether  other  standards,  consistent 
with  the  requirements  of  section  39. 
would  better  accompJi.th  these  goals. 

G.  Procedures  for  Submission  cf 
Corr.pLance  Plans  and  Issuance  of 
Orders 

Section  39(e)  of  the  FDl  Act  requires 
that  the  agsncics  estabhsh  deadlines  for 
submission  and  review  of  comphaace 
plsns.  The  deadlines  must  provide 
institutions  and  companies  with 
reasonable  time  to  rjbmit  complisnce 
plans  in  tha  event  that  a  deficiency  is 
detected  under  the  cperational  and 
managerial  standards  or  asset  quality 
and  earnings  sta-odards.  The  deadlines 
must  also  leijuire  the  agencies  to  act  on 
such  plans  expeditiously.  The  proposed 
regulations  provide  fwan  institution  or 
company  to  file  a  compliance  plan 
within  30  days  of  such  plan  being 
reqiiested  by  the  appropriate  Federal 
banking  agency,  although  the  agency 
may  extend  or  shorten  the  time  for 
filing.  The  agency  would  then  generaDy 
have  30  days  to  review  the  plan.  The 
proposed  regulations  provide  that  a 
compliance  plan  under  sectlcm  39  may, 
w  ith  the  permission  of  the  agency,  be 
part  of  a  capital  restorati(»  plan 


submitted  pursuant  to  section  38  of  the 
FDI  Act  (prompt  corrective  action),  a 
cease-artd-desist  order  entered  into 
pursuant  to  section  8  of  the  FEH  Act,  a 
formal  or  infcMinal  agreement,  or  a 
response  to  a  report  of  examination  or 
report  of  inspection. 

In  the  event  that  an  institution  or 
company  fails  to  submit  an  acceptable 
comphanca  plan  or  fails  in  any  material 
respect  to  implement  an  accepted 
compliance  plan  within  the  time 
allowed  by  the  agency,  section  39 
provides  that  the  agency  must  order  the 
institution  or  company  to  correct  the 
deficiency  and  may:  (1)  Restrict  asset 
growth;  (2)  require  the  institution  or 
company  to  increase  its  retjo  cf  tangible 
equity  to  assets;  (3)  restrict  the  rates  of 
interest  that  the  institution  or  company 
may  pay;  or  (4)  take  any  other  action 
that  would  better  carry  out  the  purpose 
of  prompt  coriBctive  action.  In  certain 
cases,  the  agency  is  required  to  take  one 
or  more  actions. i  Orders  issued 
pursuant  to  section  39  are  enforceable 
under  section  8  of  the  FDl  Art- 
Section  39  does  not  provide  for  any 
prior  notice  or  administrative  review  of 
an  agency  order.  However,  given  the 
potential  effect  of  such  an  tH'd»>r  on  the 
institution  or  company  subject  to  the 
order,  the  agencies  are  proposing  to  give 
the  institutions  aOd  companies  prior 
notice  of.  and  an  opportunity  to  respond 
to,  a  proposed  order. 

The  proposed  procedures  are 
modelled  after  those  adopted  by  the 
agencies  for  issuance  of  prompt 
corrective  action  directives  pursuant  to 
section  38  of  the  FDI  Act.  Under  the 
proposed  procedures,  the  appropriate 
agency  generally  must  provide  written 
notice  to  an  institution  or  company 
prior  to  issuing  an  order.  The  notice 
wGi;!d  describe  the  action  contemplated 
by  the  agency.  The  institution  or 
company  would  then  be  provided  at 
least  14  calendar  days  to  subnr.it  written 
arguments  and  evidence  in  response  to 
the  proposed  order  Failure  to  file  a 
timely  response  would  constitute 
consent  to  issuance  of  the  order  and  a 
waiver  of  the  opportunity  to  appeal.  The 
agency  would  consider  the  submission 


'  One  such  case  whw*  s«cUod  39  T«quir« 
superviscjj  action  U  where  the  iiuiituUoa  btt, 
during  tba  prior  18-month  period,  experieaced 
axtiMMiinafy  growth,  as  defined  by  *«  approcmra 
agency.  Tke  Bond,  the  OCC  aod  the  FLX  m 
pro)!OsiDg  a  ngalMorj  deruuuon  of  vxtxaotintMij 
growth,  whi' '  the  OTS  experts  to  rely  on  ejcijllng 
guidmca  Tha  OTS'  Regulatory  Bullettai  3«-l 
"Pobcy  Slitf  «t  OB  Growth  for  fatsnred 
Institmioas''  tUtm  thai  the  OTS  determian 
whothar  as  iastitntioa  hai  uadergona  excsMive 
growth  on  tha  basit  of  the  icititutioni  managemeal 
and  anat  quality,  capital  adequacy,  icieNsi  tate  risk 
profiie  aad  cip«wtbig  coirtfoU  and  procadnrea. 


in  determining  whether  to  issue  the 
order. 

Under  the  proposed  rules,  the 
agencies  would  reserve  the  right  to  issue 
orders  that  are  effective  immediately.  In 
these  cases,  the  institution  would  have 
an  opportunity  to  seek  modification  or 
rescission  of  the  order  on  an  expedited 
basis.  An  institution  or  company  that 
appeals  an  immediately  effective  order 
would  be  required  to  file  a  written 
appeal  within  14  calendar  days  of 
receiving  the  notice,  and  the  agency 
would  be  required  to  consider  the 
appeal  within  60  days  of  its  receipt. 

The  agencies  intend  to  establish 
appropriate  delegations  in  accordance 
with  their  own  procedures.  In 
connection  with  this  proposal,  the  FDIC 
is  proposing  to  revise  its  regulation 
governing  delegations  of  authority. 

H.  Other  Issues 

1.  Implementation  at  Holding  Company 
Level 

The  ANPR  sought  comment  on  the 
extent  to  which  a  multi-bank  or  thrift 
holding  company  may  establish  safety 
and  soundness  standards  for  its 
subsidiary  in5t:itutions  so  long  as  the 
standards  are  affirmed  by  the  boards  of 
the  subsidiary  iivstitutions.  Ahnost  a!)  of 
the  commenters  responding  to  this 
question  supported  the  procedure  based 
on  the  reasoning  that  such  a  procedure 
would  allow,  but  not  require,  the 
holding  company  to  establish  some  cr  * 
all  cf  the  required  standards  at  the 
holding  company  level,  thereby  creating 
uniformity  when  desired  and  avoiding 
duplication  among  subsidiary 
institiitions. 

Commenters  also  suggested  allowing  a 
bank  holding  company  to  implement 
section  39  at  the  bank  holding  connpany 
level  in  exchange  for  an  enforceable 
commitment  to  serve  as  a  source  of 
strength  for  its  depository  institution 
subsidiaries  and  a  reaffirmation  of  the 
liability  of  each  of  its  subsidiary 
depository  in.stitutions  pursuant  to 
section  5(e)  of  the  FDI  Act. 

Under  the  proposed  regulation,  a 
holding  company  could  establish 
policies  and  practices  for  the  entire 
organization,  with  each  of  the 
subsidiary  depository  institutions 
afnrming  those  policies  and  practices 
Furthermore,  once  a  safety  and 
soundness  deficiency  is  detected  at  an 
institution — particulariy  with  regard  to 
asset  quality  and  earnings  standards— 
an  aco:  ptable  compliance  plan 
submitted  or  affirmed  }n  the  institution 
could  include  a  commorient  by  the 
institution's  holding  canpany  to  take 
action  to  ensure  that  th*  deficiency  is 
remedied. 
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Some  commenters  also  suggested  that 
a  bank  holding  company  be  allowed  to 
implement,  and  be  held  responsible  for, 
the  practices  and  policies  that  comply 
with  the  standards  prescribed  under 
section  39.  The  agencies  note  that  under 
such  a  scenario  the  primary  regulator  of 
the  depository  institution  would  still  be 
required  to  review  and  act  on  any 
compliance  plan.  The  agencies  seek 
comment  on  how  a  holding  company 
might  ensure,  and  be  held  responsible 
for,  compliance  with  the  standards  in 
section  39 — in  particular,  what  parts  of 
section  39  could  be  covered  and  how 
compliance  could  be  monitored  and 
enforced, 

2.  Incorporation  by  Reference 

The  ANPR  also  sought  comment  on 
the  issue  of  whether  existing  guidelines, 
opinions,  advisories  and  other  literature 
should  be  incorporated  into  certain 
operational  and  managerial  standards. 
Commenters  were  divided  on  the  extent 
to  which  existing  guidance  should  be 
incorporated.  In  establishing  standards 
1.1  the  proposed  regulations,  the 
agencies  have  reviewed  existing 
guidance  as  well  as  the  comments.  The 
proposal  does  not  incorporate  existing 
g  lidance  by  reference,  as  the  agencies 
b  jUeve  that  subsequent  changes  to 
existing  guidance  would  then  require 
notice  and  comment,  greatly 
complicating  the  administration  of  that 
guidance.  However,  the  agencies  will 
use  existing  and  future  supplemental 
supervisory  guidance  in  this  area  where 
appropriate.  The  agencies  have  also 
proposed  in  their  operational  and 
managerial  standards  that  institutions 
ensure  compUance  with  apphcable  laws 
and  regulations. 

3  Recordkeeping  and  Reporting 

The  agencies  request  comment  on 
whether  the  proposed  standards,  if 
adopted,  would  increase  the 
recordkeeping  or  reporting  requirements 
imposed  on  depository  institutions  and 
depository  institution  holding 
companies  by  the  agencies. 

IV.  Regulatory  Flexibility  Act 

Each  agency  has  concluded  after 
reviewing  its  proposed  regulation  that 
the  regulation,  if  adopted,  will  not 
impose  a  significant  economic  hardship 
on  small  institutions.  The  proposal  does 
not  necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions;  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  speciaUzed  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulations.  The  agencies 
therefore  hereby  certify  pursuant  to 
section  605(a)  of  the  Regulatory 


Flexibihty  Act  (5  U.S.C  605)  that  the 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et.  seq). 

V.  Executive  Order  12866 

The  OCC  and  the  OTS  have 
determined  that  their  final  regulations 
do  not  constitute  "significant  regulatory 
actions." 

List  of  Subjects 

OCC 

12  CFR  Part  30 

Administrative  practice  and 
procedure,  National  banks,  Reporting 
and  recordkeeping  requirements.  Safety 
and  soimdness. 

Board 

12  CFR  Part  208 

Accounting,  Agriculture.  Banks. 
Banking,  Confidential  business 
information,  Currency.  Reporting  and 
recordkeeping  requirements,  Seoirities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  Banking,  Holding 
companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  263 

Administrative  practice  and 
procedure. 

FDIC 

12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  Banking,  Reporting 
and  recordkeeping  requirements, 
Savings  associations. 

12  CFR  Part  308 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Lawyers,  Penalties. 

12  CFR  Part  364 

Banks,  Banking,  Safety  and 
soundness. 

OTS 

12  CFR  Part  570 

Accounting,  Administrative  practices 
and  procedures,  Bank  deposit 
insurance.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Safety  and  soundness. 


Authority  and  Issuance 

OflSce  of  Comptroller  of  the  Currency 
12  CFR  Chapter  I 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  12  is 
proposed  to  be  amended  by  adding  a 
new  part  30  to  read  as  follows: 

PART  30— SAFETY  AND  SOUNDNESS 
STANDARDS 

Subpart  A— Standards 

Sec. 

30.1  Authority,  purpose,  scope  and 
preservation  of  existing  authority. 

30.2  Definitions. 

30.3  Operational  and  managerial  standards. 

30.4  Asset  quality  and  earnings  standards. 

30.5  Prohibition  on  compensation  that 
constitutes  an  unsafe  and  unsound 
practice. 

Subpart  B— Procedures 

30.11  Scope. 

30.12  Purpose. 

30.13  Determination  and  notification  of 
failure  to  meet  safety  and  soundness 
standard  and  request  for  compliance 
plan. 

30.14  Filing  of  safety  and  soundness 
compliance  plan. 

30.15  Issuance  of  orders  to  correct 
deficiencies  and  to  take  or  refrain  from 
taking  other  actions. 

30.16  Enforcement  of  orders. 
Authority:  12  U.S.C.  1831p-l. 

Subpart  A— Standards 

S  30. 1    Authority,  purpose,  scope  and 
preservation  of  existing  suthority. 

(a)  Authority.  This  part  is  issued 
pursuant  to  section  39  of  the  Federal 
Deposit  Insurance  Act  (FDI  Act)  (12 
U.S.C.  1831p-l)  as  added  by  section  132 
of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICL\)  (Pub.  L.  102-242. 105  Stat. 
2236  (1991)),  and  as  amended  by  section 
956  of  the  Housing  and  Commimity 
Development  Act  of  1992  (Pub.  L.  102- 
550,  106  Stat.  3895  (1992)). 

(b)  Purpose  and  scope.  This  part 
estabUshes  operational,  managerial, 
asset  quality  and  earnings  standards  for 
all  national  banks,  and  standards  that 
prohibit  as  an  unsafe  and  imsoimd 
practice  the  payment  of  compensation 
that  is  excessive  or  could  lead  to 
material  financial  loss  to  a  national 
bank.  These  star.dartis  are  designed  to 
identify  potential  safety  and  soimdness 
coAcems  at  national  banks  and  ensure 
that  action  is  taken  to  address  those 
concerns  before  they  pose  a  risk  to  the 
deposit  insurance  fund. 

fc)  Preservation  of  existing  authority. 
Neither  section  39  nor  this  part  in  any 
way  Umits  the  authority  of  the  OCC  to 
address  unsafe  or  unsoimd  practices, 
violations  of  law.  unsafe  or  unsound 
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conditions,  or  other  practices.  Action 
under  section  39  and  this  part  may  be 
taken  independently  of,  in  conjunction 
with,  or  in  addition  to  any  other 
enforcement  action  available  to  the 
OCC. 

(d)  Insured  Federal  branches  and 
agencies.  The  safety  and  soundness 
standards  in  this  part  apply  to  insured 
Federal  branches  and  agencies  of  foreign 
banks  in  accordance  with  12  U.S.C. 
3102(b). 

S30J    Definitiona. 

(a)  In  general.  For  purposes  of  this 
part,  except  as  modified  in  this  section 
or  imless  the  context  otherwise  requires, 
the  terms  used  have  the  same  meanings 
as  set  forth  in  sections  3  and  39  of  the 
FDI  Act  (12  U.S.C.  1813, 1831p-l). 

(b)  Classified  assets  means  assets 
classified,  in  the  most  recent 
examination  conducted  by  the  OCC,  as 
substandard  or  doubtful  and  assets 
classified  as  loss  to  the  extent  the  loss 
amount  has  not  been  deducted  from 
total  capital. 

(c)  Compensation  means  all  direct 
and  indirect  payments  or  benefits,  both 
cash  and  non-cash,  granted  to  or  for  the 
benefit  of  any  executive  officer, 
employee,  dh«ctor,  or  principal 
shareholder,  including  but  not  limited 
to  payments  or  benefits  derived  from  an 
employment  contract,  compensation  or 
benefit  agreement,  fee  arrangement, 
perquisite,  stock  option  plan, 
postemployment  benefit,  or  other 
compensatory  arrangement. 

(d)  Ineligible  allowance  means  any 
allowance  for  loan  and  lease  losses  not 
eligible  for  inclusion  in  total  capital  for 
purposes  of  the  calculation  of  risk-based 
capital  imder  12  CFR  part  3. 

le)  Net  income  or  loss  means  net 
income  or  net  loss  as  reported  in  the 
report  of  condition  required  to  be  filed 
with  the  OCC. 

(f)  Principal  shareholder  means  a 
person  (other  than  an  insured  bank)  that 
directly  or  indirectly,  or  acting  through 
or  in  concert  with  one  or  more  persons, 
owns,  controls,  or  has  the  power  to  vote 
more  than  10  percent  of  any  class  of 
voting  securities  of  a  national  bank  or 
company.  Shares  owned  or  controlled 
by  a  member  of  an  individual's 
immediate  family  are  considered  to  be 
held  by  the  individual.  A  principal 
shareholder  of  a  national  bank  includes: 

(1)  A  principal  shareholder  of  a 
company  of  which  the  national  bank  is 
a  subsidiary;  and 

(2)  A  principal  shareholder  of  any 
other  subsidiary  of  that  company. 

(g)  Tier  1  capital  means  the  amount  of 
Tier  1  capital  as  defined  in  12  CFR 
3.2(c),  as  reported  in  the  most  recent 
quarterly  report  of  condition. 


(h)  Total  assets  means  the  amount  of 
total  assets  as  defined  in  12  CFR  part  3, 
as  reported  in  the  most  recent  quarterly 
report  of  condition. 

(i)  Total  capital  means  the  amount  of 
total  capital  as  defined  in  12  CFR  3.2(e), 
as  reported  in  the  most  recent  quarterly 
report  of  condition. 

1 304    Operational  end  managerial 
•tandards. 

(a)  Internal  controls  and  information 
systems.  A  national  bank  shall  have 
internal  controls  and  information 
systems  that  are  appropriate  to  the  size 
of  the  bank  and  the  natiu«  and  scope  of 
its  activities,  and  that  provide  for: 

(1)  An  organizational  structure  that 
estabhshes  clear  Unes  of  authority  and 
responsibility  for  monitoring  adherence 
to  prescribed  poUdes; 

(2)  Effective  risk  assessment; 

(3)  Timely  and  accurate  financial, 
operational  and  regulatory  reports; 

(4)  Adequate  procedures  to  safeguard 
and  manage  assets;  and 

(5)  CompUance  with  applicable  laws 
and  regulations. 

(b)  Internal  audit  system.  A  national 
bank  shall  have  an  internal  audit  system 
that  is  appropriate  to  the  size  of  the 
bank  and  the  nature  and  scope  of  its 
activities,  and  that  provides  for: 

(1)  Independence  and  objectivity; 

(2)  Qualified  persons  to  perform 
internal  audits; 

(3)  Adequate  testing  and  review  of 
internal  controls  and  information 
systems; 

(4)  Adequate  documentation  of  audit 
tests  and  findings  and  any  corrective 
actions; 

(5)  Verification  and  review  of 
management  actions  to  address 
identified  weaknesses;  and 

(6)  Review  by  the  national  bank's 
audit  committee  or  board  of  directors  of 
the  effiectiveness  of  the  internal  audit 
system. 

(c)  Loan  documentation.  A  national 
bank  shall  establish  and  maintain  loan 
doomientation  practices  that: 

(1)  Enable  the  national  bank  to  make 
an  informed  lending  decision  and  to 
assess  risk  as  necessary  on  an  ongoing 
basis; 

(2)  Identify  the  purpose  of  a  loan  and 
the  source  of  repayment,  and  assess  the 
ability  of  the  borrower  to  repay  the 
indebtedness  in  a  timely  manner; 

(3)  Ensure  that  any  claim  against  a 
borrower  is  legally  enforceable; 

(4)  Demonstrate  appropriate 
administration  and  monitoring  of  a  loan; 

(5)  Take  accoxmt  of  the  size  and 
complexity  of  a  loan;  and 

(6J  Ensure  compliance  with 
apolicable  laws  and  regulations. 

fd)  Credit  underwriting.  A  national 
bank  shall  establish  and  maintain 


prudent  credit  underwriting  practices 
that: 

(1)  Are  commensurate  with  the  types 
of  loans  the  national  bank  will  make 
and  consider  the  terms  and  conditions 
under  which  they  will  be  made; 

(2)  Consider  the  nature  of  the  markets 
in  which  loans  will  be  made; 

(3)  Provide  for  consideration,  prior  to 
credit  commitment,  of  the  borrower's 
overall  financial  condition  and 
resources,  the  financial  responsibihty  of 
any  guarantor,  the  nature  and  value  of 
any  imderlying  collateral,  and  the 
borrower's  character  and  willingness  to 
repay  as  agreed; 

(4)  Estabhsh  a  system  of  independent, 
ongoing  credit  review  with  appropriate 
communication  to  management  and  to 
the  board  of  directors; 

(5)  Take  adequate  account  of 
concentration  of  credit  risk; 

(6)  Are  appropriate  to  the  size  of  the 
national  bank  and  the  nature  and  scope 
of  its  activities;  and 

(7)  Ensure  compfiance  with 
applicable  laws  and  regulations. 

(e)  Interest  rate  exposure.  A  national 
bank  shall: 

(1)  Manage  interest  rate  risk  in  a 
manner  that  is  appropriate  to  the  size  of 
the  national  bank  and  the  complexity  of 
its  assets  and  Uabilities; 

(2)  Provide  for  periodic  reporting  to 
management  and  the  board  of  directors 
regarding  interest  rate  risk;  and 

(3)  Ensure  compliance  with 
applicable  laws  and  regulations. 

(f)  Asset  growth.  A  national  bank's 
asset  growth  shall  be  based  on  a  plan 
that: 

(1)  Reflects  consideration  of: 

(i)  The  source,  volatihty  and  use  of 
the  funds  that  support  asset  growth; 

(ii)  Any  increase  in  credit  risk  or 
interest  rate  risk  as  a  result  of  growth; 
and 

(iii)  The  effect  of  growth  on  the 
national  bank's  capital;  and 

(2)  Ensures  compliance  with 
applicable  laws  and  regulations. 

(g)  Compensation,  fees  and  benefits.  A 
national  bank  shall  maintain  safeguards 
to  prevent  the  payment  of 
compensation,  fees  and  benefits  that  are 
excessive  or  could  lead  to  material 
financial  loss  to  the  national  bank,  in 
accordance  with  §  30.5  of  this  part. 

§30.4    AtMt  quality  and  earnings 
standard*. 

(a)  Maximum  ratio  of  classified  assets 
to  capital — 

(1)  In  general.  A  national  bank  shall 
maintain  a  ratio  of  classified  assets  to 
total  capital  and  ineligible  allowances 
that  is  no  greater  than  1.0. 

(2)  Preservation  of  authority.  Nothing 
in  section  39  or  this  part  shall  limit  the 


Federal  Register  /  Vol.  58.  No.  221  /  Thursday.  November  18.  1993  /  Proposed  Rules         60811 


authority  of  the  OCX]  to  require  a  bank 
to  maintain  a  ratio  of  classified  assets  to 
total  capital  and  ineligible  allowances 
that  is  less  than  1.0. 

(b)  Minimum  earnings  sufficient  to 
absorb  losses  without  impairing  capital. 
A  national  bank  shall  have  minimum 
earnmgs  sufficient  to  absorb  losses 
without  impairing  capital.  A  national 
bank's  earnings  are  sufficient  to  absorb 
losses  without  impairing  capital  if: 

(1)  The  national  bank  is  in 
compliance  with  the  minimum  capital 
requirements  established  in  12  CFR  part 
3:  and 

(2)  The  national  bank  would,  if  its  net 
income  or  loss  over  the  last  four 
quarters  of  earnings  continued  over  the 
next  four  quarters,  remain  in 
compliance  with  minimum  capital 
requirements.  For  purposes  of 
calculating  whether  a  national  bank 
would  remain  in  compliance  with 
minimum  capital  requirements  under 
this  paragraph,  the  OCC  will  deduct  the 
dollar  amount  of  any  net  loss 
experienced  by  the  national  bank  over 
the  most  recent  four  quarters  from  the 
national  bank's  Tier  1  capital  and  total 
assets  and  calculate  the  national  bank's 
capital  ratios. 

§30.5    Prohibition  on  compensation  that 
constitutes  an  unsafe  and  unsound 
practice. 

(a)  Excessive  compensation.  Excessive 
compensation  is  prohibited  as  an  unsafe 
and  unsound  practice.  Compensation 
shall  be  considered  excessive  when  the 
amounts  paid  are  unreasonable  or 
disproportionate  to  the  services 
performed  by  an  executive  officer, 
employee,  director,  or  principal 
shareholder,  considering  the  following: 

(1)  The  combined  value  of  all  cash 
and  non-cash  benefits  provided  to  the 
individual; 

12)  The  compensation  history  of  the 
individual  and  other  individuals  with 
comparable  expertise  at  the  national 
bank; 

(3)  The  financial  condition  of  the 
national  bank; 

(4)  Comparable  compensation 
practices  at  comparable  institutions, 
based  upon  such  factors  as  asset  size, 
geographic  location,  and  the  complexity 
of  the  loan  portfolio  or  other  assets; 

(5)  For  postemployment  benefits,  the 
projected  total  cost  and  benefit  to  the 
national  bank; 

(6)  Any  connection  between  the 
individual  and  any  fraudulent  act  or 
omission,  breach  of  trust  or  fiduciary 
duty,  or  insider  abuse  with  regard  to  the 
national  bank;  and 

(7)  Any  other  factors  the  OCC 
determines  to  be  relevant. 

(b)  Compensation  leading  to  material 
financial  loss.  Compensation  that  could 


lead  to  material  financial  loss  to  a 
national  bank  is  prohibited  as  an  unsafe 
and  unsound  practice. 

(c)  Preservation  of  existing  authority. 
Nothing  in  this  section  shall  limit  the 
authority  of  the  FDIC  under  section 
38(i)(2)(F)  of  the  FDI  Act  (12  U.S.C. 
1831o(i)(2)(F))  and  12  CFR  part  325. 

Subpart  B— Procedures 

§3ail    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  apply  to  national  banks  that 
are  subject  to  the  provisions  of  section 
39  of  the  FDI  Act  (12  U.S.C.  1831p-l). 

§30.12    Purpose. 

Section  39  of  the  FDI  Act  requires  the 
OCC  to  establish  safety  and  soundness 
standards  for  national  banks.  Pursuant 
to  sectioji  39,  a  national  bank  must 
submit  a  compliance  plan  if  it  violates 
a  safety  and  soundness  standard  under 
section  39  (a)  or  (b).  An  enforceable 
order  under  section  8  of  the  FDI  Act  (12 
U.S.C.  1818)  may  be  issued  if,  after 
being  notified  that  it  is  in  violation  of 
a  safety  and  soundness  standard 
prescribed  under  section  39.  the 
national  bank  fails  to  submit  an 
acceptable  compliance  plan  or  fails  in 
any  material  respect  to  implement  an 
accepted  plan.  This  subpart  establishes 
procedures  for  requesting  submission  of 
a  compliance  plan  and  issuing 
enforceable  orders  pursuant  to  section 
39. 

§30.13    Determination  and  notification  of ' 
failure  to  meet  safety  and  soundness 
standard  and  request  for  compliance  plan. 

(a)  Determination.  The  OCC  may. 
based  upon  an  examination,  inspection, 
or  any  other  information  that  becomes 
available  to  the  OCC,  determine  that  a 
national  bank  has  failed  to  satisfy  the 
safety  and  soundness  standards  set  out 
in  subpart  A  of  this  part. 

(b)  Request  for  compliance  plan.  If  the 
OCC  determines  that  a  national  bank 
has  failed  a  safety  and  soundness 
standard  pursuant  to  paragraph  (a)  of 
this  section,  the  OCC  shall  request  by 
letter  or  through  a  report  of  examination 
or  report  of  inspection  the  submission  of 
a  compliance  plan,  and  the  national 
bank  shall  be  deemed  to  have  notice  of 
the  deficiency  three  days  after  mailing 
of  the  letter  by  the  OCC  or  deUvery  of 
the  report  of  examination  or  inspection. 

§30.14    Filing  of  safety  and  soundness 
compliance  plan. 

(a)  Schedule  for  filing  compliance 
plan — (1)  In  general.  A  national  bank 
shall  file  a  written  safety  and  soundness 
compUance  plan  with  the  OCC  within 
30  days  of  receiving  a  request  for  a 
compUance  plan  pursuant  to  8  30.13(b) 


of  this  part,  unless  the  OCC  notifies  the 
national  bank  in  writing  that  the  plan  is 
to  be  filed  within  a  different  period. 

(2)  Other  plans.  If  a  national  bank  is 
obligated  to  file,  or  is  currently 
operating  under,  a  capital  restoration 
plan  submitted  pursuant  to  section  38  of 
the  FDI  Act  (12  U.S.C.  1831o).  a  cease- 
and-desist  order  entered  into  pursuant 
to  section  8  of  the  FDI  Act  (12  U.S.C. 
1818),  a  formal  or  informal  agreement, 
or  a  response  to  a  report  of  examination 
or  report  of  inspection,  it  may,  with  the 
permission  of  the  OCC,  submit  a 
compliance  plan  under  this  section  as 
part  of  that  plan,  order,  agreement,  or 
response,  subject  to  the  deadline 
provided  in  paragraph  (a)(1)  of  this 
section. 

(b)  Contents  of  plan.  The  compliance 
plan  shall  include  a  description  of  the 
steps  the  national  bank  will  take  to 
correct  the  deficiency. 

(c)  Review  of  safety  and  soundness 
compliance  plans.  Within  30  days  after 
receiving  a  safety  and  soundness 
compliance  plan  under  this  subpart,  the 
OCC  shall  provide  written  notice  to  the 
national  bank  of  whether  the  plan  has 
been  approved  or  seek  additional 
information  from  the  national  bank 
regarding  the  plan.  The  OCC  may 
extend  the  time  within  which  notice 
regarding  approval  of  a  plan  will  be 
provided. 

(d)  Failure  to  submit  or  implement  a 
compliance  plan — (1)  Supervisory 
actions.  If  a  national  bank  fails  to  submit 
an  acceptable  plan  within  the  time 
specified  by  the  OCC  or  fails  in  any 
material  respect  to  implement  a 
compUance  plan,  then  the  OCC  shall,  by 
order,  require  the  national  bank  to 
correct  the  deficiency  and  may  take 
further  actions  provided  in  section 
39(e)(2)(B)  (12  U.S.C  1831p-l(e)(2)(B)). 
Pursuant  to  section  39(e)(3)  (12  U.S.C. 
1831p-l(e)(3}),  the  OCC  may  be 
required  to  take  certain  actions  if  the 
national  bank  commenced  operations  or 
experienced  a  change  in  control  within 
the  past  24-month  period,  or  the 
national  bank  experienced  extraordinary 
growth  during  the  previous  18-month 
period. 

(2)  Extraordinary  growth.  For 
purposes  of  paragraph  (d)(1)  of  this 
section,  extraordinary  growth  means  an 
increase  in  assets  of  more  than  7.5 
percent  during  any  calendar  quarter 
within  the  18-month  period  preceding 
the  issuance  of  a  request  for  submission 
of  a  compUance  plan,  by  a  bank  that  is 
not  well  capitalized  for  piuposes  of 
section  38  of  the  FDI  Act.  For  purposes 
of  calculating  an  increase  in  assets, 
assets  acquired  through  merger  or 
acquisition  approved  pursuant  to  the 
Bank  Holding  Company  Act.  Bank 
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Merger  Act.  National  Bank  Act.  or 
Federal  Reserve  Act  will  be  excluded. 

(e)  Amendment  of  compliance  plan.  A 
national  bank  that  has  filed  an  approved 
compliance  plan  may.  after  prior  written 
notice  to  and  approval  by  the  OCC. 
amend  the  plan  to  reflect  a  change  in 
circumstance.  Until  such  time  as  a 
proposed  amendment  has  been 
approved,  the  national  bank  shall 
implement  the  compliance  plan  as 
previously  approved. 

$  30. 1 5    Issuance  of  orders  to  correct 
deftciencies  and  to  take  or  refrain  from 
taking  other  actions. 

(a)  Notice  of  intent  to  issue  order — (1) 
In  general.  The  CXZC  shall  provide  a 
national  bank  prior  written  notice  of  the 
OCC's  intention  to  issue  an  order 
requiring  such  national  bank  to  correct 
a  safety  and  soundness  deficiency  or  to 
take  or  refrain  from  taking  other  actions 
pursuant  to  section  39  of  the  FDI  Act. 
The  national  bank  shall  have  such  time 
to  respond  to  a  proposed  order  as 
provided  by  the  OCC  under  paragraph 
(c)  of  this  section. 

(2)  Immediate  issuance  of  final  order. 
If  the  OCC  finds  it  necessary  in  order  to 
carry  out  the  purposes  of  section  39  of 
the  FDI  Act.  the  OCC  may.  without 
providing  the  notice  prescribed  in 
paragraph  (a)(1)  of  this  section,  issue  an 
order  requiring  a  national  bank 
immediately  to  take  actions  to  correct  a 
safety  and  soundness  deficiency  or  to 
take  or  refrain  from  taking  other  actions 
pursuant  to  section  39.  A  national  bank 
that  is  subject  to  such  an  immediately 
effective  order  may  submit  a  written 
appeal  of  the  order  to  the  OCC.  Such  an 
appeal  must  be  received  by  the  OCC 
within  14  calendar  days  of  the  issuance 
of  the  order,  unless  the  OCC  permits  a 
longer  period.  The  OCC  shall  consider 
any  such  appeal,  if  filed  in  a  timely 
matter,  within  60  days  of  receiving  the 
appeal.  During  such  period  of  review, 
the  order  shall  remain  in  effect  unless 
the  OCC.  in  its  sole  discretion,  stays  the 
effectiveness  of  the  order. 

(b)  Contents  of  notice.  A  notice  of 
intention  to  issue  an  order  shall  include: 

(1)  A  statement  of  the  safety  and 
soundness  deficiency  or  deficiencies 
that  have  been  identffied  at  the  national 
bank; 

(2)  A  description  of  any  restrictions, 
prohibitions,  or  affirmative  actions  that 
the  OCC  proposes  to  impose  or  require: 

(3)  The  proposed  date  when  sucn 
restrictions  or  prohibitions  would  be 
effective  or  the  proposed  date  for 
completion  of  any  required  action;  and 

(4)  The  date  by  which  the  national 
bank  subject  to  the  order  may  file  with 
the  OCC  a  written  response  to  the 
notice. 


(c)  Response  to  notice — (1)  Time  for 
response.  A  national  bank  may  file  a 
written  response  to  a  notice  of  intent  to 
issue  an  order  within  the  time  period  set 
by  the  OCC.  The  date  shall  be  at  least 

14  calendar  days  from  the  date  of  the 
notice  unless  the  OCC  determines  that 
a  shorter  period  is  appropriate  in  light 
of  the  safety  and  soundness  of  the 
national  bank  or  other  relevant 
circumstances. 

(2)  Content  of  response.  The  response 
should  include: 

(i)  An  explanation  why  the  action 
proposed  by  the  OCC  is  not  an 
appropriate  exercise  of  discretion  under 
section  39; 

(ii)  Any  recommended  modification 
of  the  proposed  order;  and 

(iii)  Any  other  relevant  information, 
mitigating  circumstances, 
documentation,  or  other  evidence  in 
support  of  the  position  of  the  national 
bank  regarding  the  proposed  order. 

(d)  OCC  consideration  of  response. 
After  considering  the  response,  the  OCC 
may: 

(1)  Issue  the  order  as  proposed  or  in 
modified  form; 

(2)  Determine  not  to  issue  the  order 
and  so  notify  the  national  bank;  or 

(3)  Seek  additional  information  or 
clarification  of  the  response  from  the 
national  bank,  or  any  other  relevant 
source. 

(e)  Failure  to  file  response.  Failure  by 
a  national  bank  to  file  with  the  OCC. 
within  the  specified  time  period,  a 
written  response  to  a  proposed  order 
shall  constitute  a  waiver  of  the 
opportunity  to  respond  and  shall 
constitute  consent  to  the  issuance  of  the 
order. 

(f)  Request  for  modification  or 
rescission  of  order.  Any  national  bank 
that  is  subject  to  an  order  under  this 
subpart  may,  upon  a  change  in 
circumstances,  request  in  writing  that 
the  OCC  reconsider  the  terms  of  the 
order,  and  may  propose  that  the  order 
be  rescinded  or  modified.  Unless 
otherwise  ordered  by  the  OCC.  the  order 
shall  continue  in  place  while  such 
request  is  pending  before  the  OCC. 

$  30. 1 6    Enforcement  of  orders. 

(a)  Judicial  remedies.  Whenever  a 
national  bank  fails  to  comply  with  an 
order  issued  under  section  39,  the  OCC 
may  seek  enforcement  of  the  order  in 
the  appropriate  United  States  district 
court  pursuant  to  section  8(i)(l)  of  the 
FDI  Act  (12  U.S.C.  1818(i)(l)). 

(b)  Administrative  remedies.  Pursuant 
to  section  8(i)(2)(A)  of  the  FDI  Act  (12 
U.S.C.  1818(i)(2)(A)),  the  OCC  may 
assess  a  civil  money  penalty  against  any 
national  bank  that  violates  or  otherwise 
fails  to  comply  with  any  final  order 


issued  under  section  39  and  against  any 
institution-affiliated  party  who 
participates  in  such  violation  or 
noncompliance. 

(c)  Otner  enforcement  action.  In 
addition  to  the  actions  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  OCC  may  seek  enforcement  of  the 
provisions  of  section  39  or  this  part 
through  any  other  judicial  or 
administrative  proceeding  authorized  by 
law. 

Dated:  November  2, 1993. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
12  CFR  Chapter  II 

For  the  reasons  outlined  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  parts  208.  225.  and  263  as  set. 
forth  below: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  12  CFR 
part  208  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  36.  248  (a)  and  (c), 
321-338,  461,  481-486,  601,  and  611,  1814. 
1823(1),  18310,  1831p-l,  3906-3909,  3310, 
3331-3351;  15  U.S.C.  78b,  78o-4(c)(5),  78q, 
78q-l.  78w,  781(b).  781(1),  and  1781(g). 

2.  A  new  Subpart  D,  comprising 
§§  208.60  through  208.64.  is  added  to 
part  208  to  read  as  follows: 

Subpart  D— Safety  and  Soundness  Standards 

Sec. 

§  208.60    Authority,  purpose,  scope  and 

preservation  of  existing  authority. 
§  208.61    Definition*. 
§  208.62    Operational  and  managerial 

standards. 
§  208.63    Asset  quality  and  earnings 

standards. 
§  208.64     Prohibition  on  compensation  that, 

constitutes  an  unsafe  and  unsound 

practice. 

Subpart  D — Safety  and  Soundness 
Standards 

S  208.60    Auttiortty,  purpose,  scope  and 
preservation  of  existing  auttiority. 

(a)  Authority.  This  part  is  issued  by 
the  Board  pursuant  to  section  39  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act) 
(12  U.S.C.  1831p-l)  as  added  by  section 
132  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIQA)  (Pub.  L.  102-242. 105  Stat. 
2236  (1991)),  and  as  amended  by  section 
956  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  106  Stat.  3895  (1992)). 

(b)  Purpose  and  scope.  This  part 
establishes  operational,  managerial. 
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asset  quality  and  earnings  standards  for 
alt  state  member  banks,  and  standards 
that  prohibit  as  an  unsafe  and  unsound 
practice  the  payment  of  compensation 
that  is  excessive  or  could  lead  to 
material  financial  loss  to  a  bank.  These 
standards  are  designed  to  identify 
potential  safety  and  soundness  concerns 
and  ensure  that  action  is  taken  to 
address  those  concerns  before  they  pose 
a  risk  to  the  deposit  insurance  funds. 

(c)  Prpservatio/i  of  existing  authority. 
Neither  section  39  nor  this  subpart  in 
any  way  limits  the  authority  of  the 
Board  to  address  unsafe  or  unsound 
practices,  violations  of  law,  unsafe  or 
unsound  conditions,  or  other  practices. 
Action  under  section  39  and  this 
subpart  may  be  taken  independently  of, 
in  conjunction  with,  or  in  addition  to 
any  other  enforcement  action  available 
to  the  Board. 

1208.61    DeflnWon*. 

(a)  In  general.  For  purposes  of  this 
part,  except  as  modified  in  this  section 
or  unless  the  context  otherwise  requires, 
the  terms  used  have  the  same  meanings 
as  set  forth  in  sections  3  and  39  of  the 
FDI  Act  (12  U.S.C.  1813  and  1831p-l). 

(b)  Classified  assets  means  assets 
classified,  in  the  most  recent  Federal 
examination  or  State  examination  that  is 
acceptable  to  the  Board  pursuant  to 
section  10(d)(3)  of  the  FDI  Act.  as 
substandard  or  doubtful  and  assets 
classified  as  loss  to  the  extent  the  loss 
amount  has  not  been  deducted  from 
total  capital  or  allowance. 

(c)  Compensation  means  all  direct 
and  indirect  payments  or  benefits,  both 
cash  and  non-cash,  granted  to  or  for  the 
benefit  of  any  executive  officer, 
employee,  director,  or  principal 
shareholder,  including  but  not  limited 
to  payments  or  benefits  derived  from  an 
employment  contract,  compensation  or 
benefit  agreement,  fee  arrangement, 
perquisite,  stock  option  plan, 
postemployment  banefit,  or  other 
compensatory  arrangement. 

(d)  Director  shall  have  the  meaning 
described  in  12  CFR  215.2(c). 

(e)  Executive  officer  shall  have  the 
meaning  described  in  12  CFR  215.2(d). 

(f)  Ineligible  allowance  means  any 
allowance  for  loan  and  lease  losses  not 
eligible  for  inclusion  in  total  capital  for 
piuposes  of  the  calculation  of  risk-based 
capital  under  12  CFR  part  208,  appendix 

(g)  Net  income  or  loss  means  net 
income  or  net  loss  as  reported  in  the 
quarterly  report  of  condition. 

(h)  Principal  shareholder  shall  have 
the  meaning  described  in  12  CFR 
215.2(j). 

(i)  Tier  1  capital  means  the  amount  of 
Tier  1  capital  as  defined  in  12  CFR  part 


208,  appendix  A,  and  as  reported  in  the 
most  recent  quarterly  report  of 
condition. 

(j)  Total  assets  means  the  amount  of 
total  assets  as  defined  in  12  CFR  part 
208,  appendix  A,  and  as  reported  in  the 
most  recent  quarterly  report  of 
condition. 

(k)  To(a7  capital  means  the  amount  of 
total  capital  as  defined  in  12  CFR  part 
208.  appendix  A,  as  reported  in  the 
most  recent  quarterly  report  of 
condition. 

1208.62    Operational  and  managerial 
•tandarda. 

(a)  Internal  controls  and  information 
systems.  A  State  member  bank  shall 
have  internal  controls  and  information 
systems  that  are  appropriate  to  the  size 
of  the  bank  and  the  nature  and  scope  of 
its  activities,  and  that  provide  for: 

(1)  An  organization^  structure  that 
establishes  clear  Unes  of  authority  and 
responsibility  for  monitoring  adherence 
to  prescribed  policies; 

12)  Effective  risk  assessment; 

(3)  Timely  and  accurate  financial, 
operational  and  regulatory  reports; 

(4)  Adequate  procedures  to  safeguard 
and  manage  assets:  and 

(5)  Compliance  with  applicable  laws 
and  regulations. 

(b)  Internal  audit  system.  A  state 
member  bank  shall  have  an  internal 
audit  system  that  is  appropriate  to  the 
size  of  the  bank  and  the  nature  and 
scope  of  its  activities,  and  that  provides 
for: 

(1)  Independence  and  objectivity; 

(2)  Qualified  persons  to  perform 
internal  audits: 

(3)  Adequate  testing  and  review  of 
internal  controls  and  information 
systems; 

(4)  Adequate  documentation  of  audit 
tests  and  findings  and  any  corrective 
actions: 

(5)  Verification  and  review  of 
management  actions  to  address 
identified  weaknesses;  and 

(6)  Review  by  the  bank's  audit 
committee  or  board  of  directors  of  the 
effectiveness  of  the  internal  audit 
system. 

(c)  l/)an  documentation.  A  State 
member  bank  shall  establish  and 
maintain  loan  documentation  practices 
that: 

(1)  Enable  the  bank  to  make  an 
informed  lending  decision  and  to  assess 
risk  as  necessary  on  an  ongoing  basis; 

(2)  Identify  the  purpose  of  a  loan  and 
the  source  of  repayment,  and  assess  the 
ability  of  the  borrower  to  repay  the 
indebtedness  in  a  timely  manner: 

(3)  Ensure  that  any  claim  against  a 
borrower  is  legally  enforceable; 

(4)  Demonstrate  appropriate 
administration  and  monitoring  of  a  loan; 


(5)  Take  account  of  the  size  and 
complexity  of  a  loan;  and 

(6)  Ensure  compliance  with 
appUcable  laws  and  regulations. 

(d)  Credif  underwriting.  A  State 
member  bank  shall  establish  and 
maintain  prudent  credit  luiderwriting 
practices  that: 

(1)  Are  commensurate  with  the  types 
of  loans  the  bank  will  make  and 
consider  the  terms  and  conditions  under 
which  they  will  be  made; 

(2)  Consider  the  nature  of  the  markets 
in  which  loans  will  be  made; 

(3)  Provide  for  consideration,  prior  to 
credit  commitment,  of  the  borrower's 
overall  financial  condition  and 
resources,  the  financial  responsibihty  of 
any  guarantor,  the  nature  and  value  of 
any  underlying  collateral,  and  the 
borrower's  character  and  willingness  to 
repay  as  agreed; 

(4)  Estabhsh  a  system  of  independent, 
ongoing  credit  review  with  appropriate 
communication  to  management  and  to 
the  board  of  directors; 

(5)  Take  adequate  account  of 
concentration  of  credit  risk; 

(6)  Are  appropriate  to  the  size  of  the 
bank  and  the  nature  and  scope  of  its 
activities;  and 

(7)  Ensure  compUance  with 
applicable  laws  and  regulations. 

(e)  Interest  rate  exposure.  A  State 
member  bank  shall: 

(1)  Manage  interest  rate  risk  in  a 
manner  that  is  appropriate  to  the  size  of 
the  bank  and  the  complexity  of  its  assets 
and  liabilities; 

(2)  Provide  for  periodic  reporting  to 
management  and  the  board  of  directors 
regarding  interest  rate  risk;  and 

(3)  Ensure  compliance  with 
applicable  laws  and  regulations. 

(f)  Asset  growth.  A  State  member 
bank's  asset  growth  shall  be  based  on  a 
plan  that: 

(1)  Reflects  consideration  of: 

(i)  The  source,  volatility  and  use  of 
the  funds  that  support  asset  growth; 

(ii)  Any  increase  in  credit  risk  or 
interest  rate  risk  as  a  result  of  growth; 
and 

(iii)  The  effect  of  growth  on  the  bank's 
capital;  and 

(2)  Ensures  compliance  with 
applicable  laws  tmd  regulations. 

(g)  Compensation,  fees  and  benefits.  A 
State  member  bank  shall  maintain 
safeguards  to  prevent  the  payment  of 
compensation,  fees  and  benefits  that  are 
excessive  or  could  lead  to  material 
financial  loss  to  the  bank,  in  accordance 
with  §  208.64  of  this  part. 

1208.63    Aaset  quality  and  eaminga 
•tandarda. 

(a)  Maximum  ratio  of  classified  assets 
to  capital—il)  In  general.  A  State 
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member  bank  shall  maintain  a  ratio  of 
classified  assets  to  total  capital  and 
ineligible  allowances  that  is  no  greater 
than  1.0. 

(2)  Preservation  of  authority  Nothing 
in  section  39  or  this  part  shall  limit  the 
authority  of  the  Board  to  require  a  bcmk 
to  maintain  a  ratio  of  classified  assets  to 
total  capital  and  ineUgible  allowances 
that  is  less  than  1.0. 

(b)  Minimum  earnings  sufficient  to 
absorb  losses  without  impairing  capital. 
A  State  member  bank  shall  have 
minimum  earnings  sufficient  to  absorb 
losses  without  Impairing  capital.  A  State 
member  bank  has  minimum  earnings 
sufficient  to  absort)  losses  without 
impairing  capital  if: 

(1 )  The  bank  is  in  compliance  with 
the  minimum  capital  requirements 
established  in  12  CFR  part  208. 
appendix  A;  and 

12)  The  bank  would,  if  its  net  income 
or  loss  over  the  last  four  quarters 
continued  over  the  next  four  quarters, 
remain  in  comphance  with  minimum 
capital  requirements.  For  purposes  of 
calculating  whether  a  bank  would 
remain  in  compliance  with  minimum 
capital  requirements  under  this 
paragraph  (b)(2),  the  Board  will  deduct 
the  dollar  amount  of  any  net  loss 
experienced  by  the  bank  over  the  most 
recent  four  quarters  from  the  bank's  Tier 
1  capital  and  total  assets  and  calculate 
the  bank's  capital  ratios. 

§20a.64    ProhibMen  on  compensatfcm  ttwt 
constitutes  an  unsafe  and  unsound 
practice. 

(a)  Excessive  compensation.  Excessive 
compensation  is  prohibited  as  an  unsafe 
and  unsound  practice.  Ckimpensation 
shall  be  considered  excessive  when  the 
amounts  paid  are  unreasonable  or 
disproportionate  to  the  services 
performed  by  an  executive  officer, 
employee,  director,  or  prmcipal 
shareholder,  considering  the  following: 

(1)  The  combined  value  of  all  cash 
and  non-cash  benefits  provided  to  the 
individual: 

(2)  The  compensation  history  of  the 
individual  and  other  individuals  with 
comparable  expertise  at  the  bank; 

(3)  The  financial  condition  of  the 
bank; 

(4)  Comparable  compensation 
practices  at  comparable  institutions, 
based  upon  such  factors  as  asset  size, 
geographic  location,  and  the  complexity 
of  the  loan  portfolio  or  other  assets: 

(5)  For  postsmployment  benefits,  the 
projected  total  cost  and  benefit  to  the 
bank; 

(6)  Any  connection  between  the 
individual  and  any  fraudulent  act  or 
omission,  breach  of  trust  or  fiduciary 
duty,  or  insider  abuse  %vith  regard  to  the 
bank;  and 


(7)  Any  other  fectors  the  Board 
determines  to  be  relevant 

(b)  Compensation  leading  to  materiaJ 
financial  loss.  Compensation  that  could 
lead  to  material  financial  loss  to  a  State 
member  bank  is  prohibited  as  an  imsafe 
and  unsoimd  practice. 

(c)  Preservation  of  existing  authority. 
Nothing  in  this  section  shall  limit  the 
authority  of  the  FDIC  under  section 
38(i)(2)(F)  of  the  FDI  Act  (12  U.S.C 
1831o(l)(2)(F))  and  part  325  of  this  title. 

PART  225— BANK  HOLOINQ 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATKM  Y) 

1.  The  authority  citation  for  12  CFR 
part  225  is  revised  to  read  as  follows: 

AutlMritj:  12  U.S.C  1817(jXl3).  1818. 
18311. 1831p-l.  1843(cM8).  1844(b).  1972(1). 
3106.  3108,  3S07, 3909,  3310.  and  3331- 
3351. 

2.  A  new  Subpart  I.  comprising 

§  225.81.  is  added  to  part  225  to  read  as 

follows: 

Subpart »— Safety  and  Soundness 
Standard* 

S  225.81    Safety  and  soundness  standards. 

Subpart  I— Safety  and  Soundnesa 
Standarda 

f  225  J1    Safety  and  soundnass  standard*. 

(a)  Obligation  to  ensure  compliance.  If 

a  safety  and  soundness  deficiency  is 
detected  pursuant  to  section  39  of  the 
FDI  Act  at  one  of  its  subsidiary  insured 
depository  institutions,  a  bank  holding 
company  shall  ensure  that  the 
subsidiary  Insured  depository 
institution  returns  to  compliance  with 
the  safety  and  soundness  standards. 

(b)  Applicability  of  operational  and 
managerial  standards  to  balding 
companies — (1)  In  general.  The 
standards  for  safety  and  soundness 
regarding  internal  controls,  information 
systems,  internal  audit  systems,  interest 
rate  exposure,  asset  growth,  and 
compensation,  fees,  and  benefits 
prescribed  pursuant  to  section  39(a)  of 
the  FDI  Act  for  state  member  banks  and 
§  208.62  of  this  chapter  shall  apply  to  a 
bank  holding  company  in  the  same 
manner  and  to  the  same  extent  as  a  State 
member  bank 

(2)  Standards  relating  to  credits.  The 
standards  for  safety  and  soundness 
regarding  credit  underwriting  and  loan 
documentation  prescribed  pursuant  to 
section  39(a)  of  the  FDI  Act  for  State 
member  banks  pursuant  to  §§  208.62  (c) 
and  (d)  of  this  chapter  shall  apply  to  a 
bank  holding  company  in  the  same 
manner  as  a  State  member  bank  to  the 
extent  that  the  holding  company 


ensages  In  credit  underwriting  at  the 
holding  company  level. 

(3)  Standards  for  asset  quality  and 
earnings — (i)  Apphcability.  Except  as 
provided  in  paragraph  (b)(3)(iii)  of  this 
section,  the  maximum  ratio  of  total 
classified  assets  to  total  capital  and  the 
requirement  of  minimum  earnings 
sufficient  to  avoid  impairing  capital 
prescribed  pursuant  to  section  39(a)  of 
the  FDI  Act  for  State  member  banks  and 
§§  208.63  (a)  and  (b)  of  this  chapter  shaU 
apply  to  a  bank  holding  company  in  the 
same  manner  and  to  the  extent  as  a  State 
member  bank. 

(ii)  Measurement.  For  purposes  of 
paragraph  (b)(3)(i)  of  this  section,  total 
classified  assets,  total  capital,  Tier  1 
capital,  and  net  income  (loss)  shall  be 
measured  on  a  oonsohdated  basis. 

(iii)  Standard  for  bank  holding 
companies  with  assets  under  $150 
million.  For  a  bank  holding  company 
with  assets  of  less  than  $150  million: 

(A)  Asset  quality.  The  holding 
company  shall  be  found  to  have 
exceeded  the  maximiun  ratio  of 
classified  assets  to  capital  if  any  of  its 
subsidiary  depository  institutions 
exceeds  the  maximum  ratio  of  classified 
assets  to  capital  applicable  to  that 
institution:  and 

(B)  Eaminga.  The  holding  company 
shall  be  found  to  have  violated  the 
requirement  of  minimum  earnings 
sufficient  to  avoid  impairing  capital  if 
any  of  its  subsidiary  depository 
institutions  is  in  violation  of  the 
minimum  earnings  requirement 
applicable  to  that  institution. 

(c)  Procedures  for  correcting  a 
deficiency.  In  taking  any  action  under 
section  39  that  is  within  the  Board's 
discretion  to  take  in  connection  with  a 
bank  holding  company,  the  Board  shall 
follow  the  procedures  for  requesting  a 
safety  and  soundness  compliance  pun. 
ordering  correction  of  a  safety  and 
soundness  deficiency,  and  taking 
corrective  action  based  on  the  failure  to 
submit  and  implement  a  compliance 
plan  that  are  prescribed  under  subpart 
I  of  part  263  of  this  chapter. 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

1.  The  authority  citation  for  12  CFR 
part  263  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504;  12  U  S.C  248. 
324.  504.  505, 1817(j),  1818, 1828(c),  1831o, 
1831p-l,  1847(b),  1847(d),  1884(b). 
1972(2){F),  3105.  3107, 3108.  3907. 3909;  15 
U.S.C  21,  780-4,  780-5,  and  78u-2. 

2.  A  new  Subpart  I,  comprising 

§8  263.300  throu^  263.305.  is  added  to 
part  263  to  read  as  follows: 
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Subpart  I— SubmlMion  and  Ravlaw  of 
Safety  and  SoundrwM  Compllanc*  Plana 
and  laauanca  of  Ordera  to  Corract  Safety 
and  Soundness  Deficionciaa 

Sec 

263.300  Scope. 

263.301  Purpose. 

263. 302  Determination  of  Sailure  to  meet 
safety  and  soundness  standard  and 
request  for  compliance  plan. 

263.303  Filing  of  safety  and  soundness 
compliance  plan, 

263 .  304    Issuance  of  orders  to  correct 
deficiencies  and  to  take  or  refrain  from 
taking  other  actions. 

263.305    Enforcement  of  orders. 

Subpart  I— Submission  and  Review  of 
Safety  and  Soundness  Compliance 
Plans  and  Issuance  of  Orders  to 
Correct  Safety  and  Soundness 
Deficiencies 

1263.300  Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  apply  to  State  member 
banks  and  bank  holding  companies  that 
are  subject  to  the  provisions  of  section 
39  of  the  FDI  Act. 

1263.301  Purpose. 

Section  39  of  the  FDI  Act  requires  the 
Board  to  establish  safety  and  soundness 
standards.  Pursuant  to  section  39.  a 
bank  or  company  must  submit  a 
compUance  plan  if  it  violates  a  safety 
and  soundness  standard  under  section 
39{a)  or  (b).  An  enforceable  order  under 
section  8  may  be  issued  if.  after  being 
notified  that  it  is  in  violation  of  a  safety 
and  soxmdness  standard  prescribed 
under  section  39.  a  bank  or  company 
fails  to  submit  an  acceptable  compliance 
plan  or  fails  in  any  material  respect  to 
implement  an  accepted  plan.  This 
subpart  establishes  procedures  for 
requesting  submission  of  a  compliance 
plan  and  issuing  enforceable  orders 
pursuant  to  section  39. 

1263.302  Detennlnatlon  of  failure  to  meet 
aafety  and  soundness  standard  and  requeat 
for  compliance  plan. 

(a)  Determination.  The  Board  may, 
based  upon  an  examination,  inspection. 
or  any  other  information  that  becomes 
available  to  the  Board,  determine  that  a 
bank  or  bank  holding  company  has 
failed  to  satisfy  the  safety  and 
soundness  standards  set  out  in  part  208, 
subpart  D.  and  part  225.  subpart  I  of  this 
chapter. 

(b)  Request  for  compliance  plan.  If  the 
Board  determines  that  a  State  member 
bank  or  bank  holding  company  has 
failed  a  8afet>'  and  soundness  standard 
pursuant  to  paragraph  (a)  of  this  section, 
the  Board  shall  request  by  letter  or 
through  a  report  of  examination  or 
report  of  inspection  the  submission  of  a 
compliance  plan,  and  the  bank  or  bank 


holding  company  shall  be  deemed  to 
have  notice  of  the  deficiency  three  days 
after  mailing  of  the  letter  by  the  Board 
or  deUvery  of  the  report  of  examination . 
or  report  of  inspection. 

1263.303    Filing  of  safety  and  soundness 
compliance  plan. 

(a)  Schedule  for  filing  compliance 
plan—il)  In  general.  A  State  member 
bank  or  bank  holding  company  shall  file 
a  written  safety  and  soundness 
compliance  plan  with  the  Board  within 
30  calendar  days  of  receiving  a  request 
for  a  plan  pursuant  to  §  263.302(b)  of 
this  part,  unless  the  Board  notifies  the 
bank  or  bank  holding  company  in 
writing  that  the  plan  is  to  be  filed 
within  9t  different  period. 

(2)  OtAerp/ans.  If  a  State  member 
bank  or  bank  holding  company  is 
obUgated  to  file,  or  is  currently 
ooerating  under,  a  capital  restoration 
plan  submitted  pursuant  to  section  38  of 
the  FDI  Act.  a  cease-and-desist  order 
entered  into  pursuant  to  section  8  of  the 
FDI  Act.  a  formal  or  informal  agreement, 
or  a  response  to  a  report  of  examination 
or  report  of  inspection,  it  may.  with  the 
permission  of  the  Board,  submit  a 
compUance  plan  imder  this  section  as 
part  of  that  plan,  order,  agreement,  or 
response,  subject  to  the  deadline 
provided  in  paragraph  (a)(1)  of  this 
section. 

(b)  Contents  of  plan.  The  compUance 
plan  shall  include  a  description  of  the 
steps  the  State  member  bank  or  bank 
holding  company  wiU  take  to  correct  the 
deficiency  and  the  time  within  which 
those  steps  will  be  taken. 

(c)  Review  of  safety  and  soundness 
compliance  plans.  Within  30  days  after 
receiving  a  safety  and  soundness 
compUance  plan  tmder  this  subpart,  the 
Board  shaU  provide  written  notice  to  the 
bank  or  bank  holding  company  of 
whether  the  plan  has  been  approved  or 
seek  additional  information  from  the 
bank  or  bank  holding  company 
regarding  the  plan.  The  Board  may 
extend  the  time  within  which  notice 
regarding  approval  of  a  plan  wiU  be 
provided. 

(d)  Failure  to  submit  or  implement  a 
compliance  plan — 

(l)  Supervisory  actions.  If  a  State 
member  bank  or  bank  holding  company 
fails  to  submit  an  acceptable  plan 
within  the  time  specified  by  the  Board 
or  fails  in  any  material  respect  to 
implement  a  compUance  plan,  then  the 
Board  shall,  by  order,  require  the  bank 
or  bank  holding  company  to  correct  the 
deficiency  and  may  take  further  actions 
provided  in  section  39(e)(2)(B)  of  the 
FDI  Act.  Pursuant  to  section  39(e)(3)  of 
the  FDI  Act,  the  Board  may  also  be 
required  to  take  certain  actions  if  the 


bank  commenced  operations  or 
experienced  a  change  in  control  within 
the  previous  24-month  period,  or  the 
bank  experienced  extraordinary  growth 
during  the  previous  IB-month  period. 

(2)  Extraordinary  growth.  For 
piuposes  of  paragraph  (d)(1)  of  this 
section,  extraordinary  growth  means  an 
increase  in  assets  of  more  than  7.5 
percent  during  any  calendar  quarter 
within  the  18-month  period  preceding 
the  issuance  of  a  request  for  submission 
of  a  compliance  plan,  by  a  bank  that  is 
not  well  capitalized  for  purposes  of 
section  38  of  the  FDI  Act.  For  purposes 
of  calculating  an  increase  in  assets, 
assets  acquired  through  merger  or 
acquisition  approved  pursuant  to  the 
Bank  Holding  Company  Act.  Bank 
Merger  Act,  National  Bank  Act.  or 
Federal  Reserve  Act  will  be  excluded. 

(e)  Amendment  of  compliance  plan.  A 
State  member  bank  or  bank  holding 
company  that  has  filed  an  approved 
compUance  plan  may.  after  prior  written 
noUce  to  and  approval  by  the  Board, 
amend  the  plan  to  reflect  a  change  in 
circumstance.  Until  such  time  as  a 
proposed  amendment  has  been 
approved,  the  bank  or  bank  holding 
company  shall  implement  the 
compUance  plan  as  previously 
approved. 

1263.304    Issuance  of  orders  to  correct 
deficiencies  and  to  take  or  refrain  from 
taking  other  actions. 

(a)  Notice  of  intent  to  issue  order— {1} 
In  general.  The  Board  shall  provide  a 
bank  or  bank  holding  company  prior 
written  notice  of  the  Board's  intention 
to  issue  an  order  requiring  such  bank  or 
bank  holding  company  to  correct  a 
safety  and  soundness  deficiency  or  to 
take  or  refrain  from  taking  other  actions 
pursuant  to  section  39  of  the  FDI  Act. 
The  bank  or  bank  holding  company 
shaU  have  such  time  to  respond  to  a 
proposed  order  as  provided  by  the 
Board  vmder  paragraph  (c)  of  this 
section. 

(2)  Immediate  issuance  affinal  order. 
If  the  Board  finds  it  necessary  in  order 
to  carry  out  the  purposes  of  section  39 
of  the  FDI  Act,  the  Board  may,  without 
providing  the  notice  prescribed  in 
paragraph  (a)(1)  of  this  section,  issue  an 
order  requiring  a  bank  or  bankjiolding 
company  immediately  to  take  actions  to 
correct  a  safety  and  soundness 
deficiency  or  to  take  or  refrain  from 
taking  other  actions  pursuant  to  section 
39.  A  State  member  bank  or  bank 
holding  company  that  is  subject  to  such 
an  immediately  effective  order  may 
submit  a  written  appeal  of  the  order  to 
the  Board.  Such  an  appeal  must  be 
received  by  the  Board  within  14 
calendar  days  of  the  issuance  of  the 
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order,  unless  the  Board  permits  a  longer 
period.  The  Board  shall  consider  any 
such  appeal,  if  filed  in  a  timely  matter, 
within  60  days  of  receiving  the  appeal. 
During  such  period  of  review,  the  order 
shall  remain  in  effect  unless  the  Board, 
in  its  sole  discretion,  stays  the 
effectiveness  of  the  order. 

(b)  Contents  of  notice.  A  notice  of 
intention  to  issue  an  order  shall  include: 

(1)  A  statement  of  the  safety  and 
soundness  deficiency  or  deficiencies 
that  have  been  identified  at  the  bank  or 
bank  holding  company; 

(2)  A  description  of  any  restrictions, 
prohibitions,  or  affirmative  actions  that 
the  Board  proposes  to  impose  or  require: 

(3)  The  proposed  date  when  such 
restrictions  or  prohibitions  would  be 
effective  or  the  proposed  date  for 
completion  of  any  required  action;  and 

(4)  The  date  by  which  the  bank  or 
bank  holding  company  subject  to  the 
order  may  file  with  the  Board  a  written 
response  to  the  notice. 

(c)  Response  to  notice— {\)  Time  for 
response.  A  bank  or  bank  holding 
company  may  file  a  written  response  to 
a  notice  of  intent  to  issue  an  order 
within  the  time  period  set  by  the  Board. 
Such  a  response  must  be  received  by  the 
Board  within  14  calendar  days  from  the 
date  of  the  notice  unless  the  Board 
determines  that  a  different  period  is 
appropriate  in  light  of  the  safety  and 
soundness  of  the  bank  or  other  relevant 
circumstances. 

(2)  Content  of  response.  The  response 
should  include; 

[i]  An  explanation  why  the  action 
proposed  by  the  Board  is  not  an 
appropriate  exercise  of  discretion  under 
section  39: 

(ii)  Any  recommended  modification 
of  the  proposed  order;  and 

(iii)  Any  other  relevant  information, 
mitigating  circumstances, 
documentation,  or  other  evidence  in 
support  of  the  position  of  the  bank  or 
bank  holding  company  regarding  the 
proposed  order. 

(a)  Consideration  of  response.  After 
considering  the  response,  the  Board 
may: 

(1)  Issue  the  order  as  proposed  or  in 
modified  form; 

(2)  Determine  not  to  issue  the  order 
and  so  notify  the  bank  or  bank  holding 
company;  or 

(3  J  Seek  additional  information  or 
clarification  of  the  response  from  the 
bank  or  bank  holding  company,  or  any 
other  relevant  source. 

(e)  Failure  to  file  response.  Failure  by 
a  bank  or  bank  holding  company  to  file 
with  the  Board,  within  the  specified 
time  period,  a  written  response  to  a 
proposed  order  shall  constitute  a  waiver 
of  the  opportunity  to  respond  and  shall 


constitute  consent  to  the  issuance  of  the 
order. 

(0  Request  for  modification  or 
rescission  of  order.  Any  bank  or  bank 
holding  company  that  is  subject  to  an 
order  under  this  subpart  may,  upon  a 
change  in  circumstances,  request  in 
wrriting  that  the  Board  reconsider  the 
terms  of  the  order,  and  may  propose  that 
the  order  be  rescinded  or  modified. 
Unless  otherwise  ordered  by  the  Board, 
the  order  shall  continue  in  place  while 
such  request  is  pending  before  the 
Board. 

f  263.305    Enforoamant  of  ordera. 

(a)  Judicial  remedies.  Whenever  a 
State  member  bank  or  bank  holding 
company  fails  to  comply  with  an  order 
i^ued  under  section  39.  the  Board  may 
seek  enforcement  of  the  order  in  the 
appropriate  United  States  district  court 
pursuant  to  section  8(i)(l)  of  the  FDI 
Act 

(b)  Administrative  remedies.  Piu-suant 
to  section  8(i)(2)(A)  of  the  FDI  Act.  the 
Board  may  assess  a  civil  money  penalty 
against  any  State  member  bank  or  bank 
holding  company  that  violates  or 
otherwise  fails  to  comply  with  any  final 
order  issued  under  section  39  and 
against  any  institution-affiliated  party 
who  participates  in  such  violation  or 
noncomp  liance. 

(c)  Other  enforcement  action.  In 
addition  to  the  actions  described  in 
paragraphs  (a)  and  (b)  of  this  section. 
the  Board  may  seek  enforcement  of  the 
provisions  of  section  39  or  this  part 
through  any  other  judicial  or 
administrative  proceeding  authorized  by 
law. 

Dated:  November  4. 1993. 
WiUiam  W.  Wiie*. 

Secretary  to  ttie  Board  of  Governors  of  the 
Federal  Reserve  System . 

Federal  Deposit  Insurance  Coqmration 
12  CFR  Chapter  UI 

For  the  reasons  outlined  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  12  CFR  parts  303 
and  308  and  to  add  12  CFR  part  364  as 
follows: 

PART  303— APPUCATIONS, 
REQUESTS.  SUBlinTALS, 
DELEGATIONS  OF  AUTHORITY.  AND 
NOTICES  REQUIRED  TO  BE  RLED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  part  303 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  378. 1813. 1815. 1816. 
1817(i).  1818. 1819  (Seventh  and  Tenth). 
1828. 183le.  l«31o.  l«31p-l;  15  U.S.C.  1607. 

2.  In  5  303.9.  a  new  paragraph  (o)  is 
added  to  read  as  follows: 


|303.i    DetogaHon  of  aultwrity  to  act  on 
cortain  •nforoomont  matlars. 


(o)  Compliance  plans  under  section 
39  of  the  Act  (standards  for  safety  and 
soundness)  and  oart  308  of  this  chapter. 
(1)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Duector.  to  an  associate 
director,  or  to  the  appropriate  regional 
director  or  deputy  regional  director,  to 
accept,  to  reject,  to  require  new  or 
revised  compliance  plans  or  to  make 
any  other  determinations  with  respect  to 
the  implementation  of  comphance  plans 
pursuant  to  part  306.  subpart  R.  of  this 
chapter. 

(2)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to: 

(i)  Issue  notices  of  intent  to  issue  an 
order  requiring  the  bank  to  correct  a 
safety  and  soundness  deficiency  or  to 
take  or  refi^in  from  taking  other  actions 
pursuant  to  section  39  of  the  Act  (12 
U.S.C.  1831p-l)  and  in  accordance  with 
the  requirements  contained  in 
§  308.304(a)(1)  of  this  chapter; 

(ii)  Issue  an  order  requiring  the  bank 
immediately  to  correct  a  safety  and 
soundness  deficiency  or  to  take  or 
refrain  bom  taking  other  actions 
pursuant  to  section  39  of  the  Act  (12 
U.S.C.  1831p-l)  and  in  accordance  with 
the  requirements  contained  in 
§  308.304(a)(2)  of  this  chapter,  and 

(iii)  Act  on  requests  for  modification 
or  rescission  of  an  order. 

(3)  The  authority  delegated  under 
paragraph  (o){l)  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement,  or  in  cases  where  a 
regional  director  or  deputy  regional 
director  accepts,  rejects  or  requires  new 
or  revised  compliance  plans  or  makes 
any  other  determinations  with  respect  to 
compliance  plans,  by  the  appropriate 
regional  counsel,  that  the  action  taken  is 
consistent  with  the  Act 

(4)  The  authority  delegated  under 
paragraph  (o)(2)  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement  that  the  allegations 
contained  in  the  notice  ofintent.  if 
proven,  constitute  a  basis  for  the 
issuance  of  a  fiaal  order  pursuant  to 
section  39  of  the  Act  or  that  the  issuance 
of  a  final  order  is  consistent  with 
section  39  of  the  Act  or  that  the 
stipulat  1  section  39  order  is  consistent 
with  section  39  and  is  an  order  which 
has  become  final  for  purposes  of 
enforcement  pursuant  to  the  Act 
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PART  308-RULES  OF  PRACTICE  AND 
PROCEDURE 

3.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Autborily:  5  U.S.C  504.  554-557;  12 
U.S.C.  1815(e),  1817(a)  and  1818(j).  1818. 
1820. 1828(1)  1829. 18311. 1831o.  1831p-l; 
15  U.S.C  781(h).  78(m).  78n(a).  78n(c). 
78n(d).  7an(f),  78(o).  78o-*(c)(5).  78(p).  78(q), 
78<i-l.  78». 

4.  A  new  subpart  R  is  added  to  part 
308  to  read  as  follows: 

Subpart  R— Submisalon  and  ReviMv  of 
Safety  and  Soundnasa  CompHanca  PUma 
and  laauanca  of  Ordara  To  Correct  Safety 
and  Soundnaaa  Dafielanclaa 

Sec. 

S  308.300    Scope. 

§308.301    Purpose. 

S  308.302    Detennination  and  notification  of 

failure  to  meet  safety  and  soundness 

standard  and  request  for  compliance 

plan. 
5  308.303    Filing  of  safety  and  soundness 

compliance  plan. 
§  308. 304    Issuance  of  orders  to  correct 

deficiencies  and  to  take  or  refrain  from 

taking  other  actions. 
$  308. 305    Enforcement  of  orders. 

Subpart  R— Submission  and  Review  of 
Safety  and  Soundness  Compliance 
Plans  and  issuance  of  Orders  to 
Correct  Safety  and  Soundness 
Deflcleneles 

S  308.300    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  apply  to  insured  State 
nonmember  banks  and  to  State-licensed 
insured  branches  of  foreign  banks,  that 
are  subject  to  the  provisions  of  section 
39  of  the  Federal  Deposit  Insurance  Act 
(section  39)  (12  U.S.C.  1831p-l). 

S  308.301    Purpoaa. 

Section  39  of  the  FDI  Act  requires  the 
FDIC  to  estabhsh  safety  and  soundness 
standards.  Pursuant  to  section  39.  a 
bank  must  submit  a  compliance  plan  if 
it  violates  a  safety  and  soundness 
standard  under  section  39  (a)  or  (b).  An 
enforceable  order  under  section  8  may 
be  issued  if.  after  being  notified  that  it 
is  in  violation  of  a  safety  and  soundness 
standard  prescribed  under  section  39. 
the  bank  £ails  to  submit  an  acceptable 
compliance  plan  or  fails  in  any  material 
respect  to  implement  an  accepted  plan. 
This  subpart  establishes  procedures  for 
requesting  submission  of  a  compliance 
plan  and  issuing  an  enforceable  order 
pursuant  to  section  39. 

S  308.302    Dalarmlnation  and  notmcatton  of 
failure  to  meat  aafaty  and  soundnasa 
standard  and  raquaat  for  compHar>ca  plaa 

(a)  Detennination.  The  FDIC  may, 
based  uprai  an  examination,  inspection. 


or  any  other  infonnation  that  becomes 
available  to  the  FDIC,  determine  that  a 
bank  has  failed  to  satisfy  the  safety  and 
soundness  standards  set  out  in  part  364 
of  this  chapter. 

(b)  Request  for  compliance  plan.  If  the 
FDIC  determines  that  a  bank  has  failed 
a  safety  and  soundness  standard 
pursuant  to  paragraph  (a)  of  this  section, 
the  FDIC  shall  request,  by  letter  or 
through  a  report  of  examination  or 
report  of  inspection,  the  submission  of 
a  compliance  plan  and  the  bank  shall  be 
deemed  to  have  notice  of  the  deficiency 
three  days  after  mailing  of  the  letter  by 
the  FDIC  or  delivery  of  the  report  of 
examination  or  report  of  inspection. 

S  308.303    RUng  of  aafaty  and  soundnaas 
compllanca  plan. 

(a)  Schedule  for  filing  compliance 
plan — 

(1)  In  general.  A  bank  shall  file  a 
written  safety  and  soundness 
compliance  plan  with  the  FDIC  within 
30  days  of  receiving  a  request  for  a 
compliance  plan  pursuant  to 

§  308.302(b)  of  this  part,  unless  the  FDIC 
notifies  the  bank  in  writing  that  the  plan 
is  to  be  filed  within  a  different  period. 

(2)  Other  plans.  If  a  bank  is  obligated 
to  file,  or  is  currently  operating  under, 
a  capital  restoration  plan  submitted 
pursuant  to  section  38  of  the  FDI  Act  (12 
U.S.C.  1831o),  a  cease-and-desist  order 
entered  into  pursuant  to  section  8  of  the 
FDI  Act,  a  formal  or  informal  agreement, 
or  a  response  to  a  report  of  examination 
or  report  of  inspection,  it  may.  with  the 
permission  of  the  FDIC.  submit  a 
compliance  plan  under  this  section  as 
part  of  that  plan,  order,  agreement,  or 
response,  subject  to  the  deadline 
provided  in  paragraph  (a)(l]  of  this 
section. 

(b)  Contents  of  plan.  The  compliance 
plan  shall  include  a  description  of  the 
steps  the  bank  will  take  to  correct  the 
deficiency  and  the  time  within  which 
those  steps  will  be  taken. 

(c)  Review  of  safety  and  soundness 
compliance  plans.  Within  30  days  after 
receiving  a  safety  and  soundness 
compliance  plan  under  this  subpart,  the 
FDIC  shall  provide  written  notice  to  the 
bank  of  whether  the  plan  has  been 
approved  or  seek  additional  information 
from  the  institution  or  company 
regarding  the  plan.  The  FDIC  may 
extend  the  time  within  which  notice 
regarding  approval  of  a  plan  will  be 
provided. 

(d)  Failure  to  submit  or  implement  a 
compliance  plan — 

(IJ  Supervisory  actions.  If  a  bank  fails 
to  submit  an  acceptable  plan  v«thin  the 
time  specified  by  the  FDIC  or  fails  in 
any  material  respect  to  implement  a 
compliance  plan,  then  the  FDIC  shall. 


by  order,  require  the  bank  to  correct  the 
deficiency  and  may  take  further  actions 
provided  in  section  39(e)(2)(B). 
Pursuant  to  section  39(e)(3).  the  FDIC 
may  be  required  to  take  certain  actions 
if  the  bank  commenced  operations  or 
experienced  a  change  in  control  within 
the  previous  24-month  period,  or  the 
bank  experienced  extraordinary  growth 
during  the  previous  18-month  period. 

(2)  Extraordinary  growth.  For 
purposes  of  paragraph  (d)(1)  of  this 
section,  extraordinary  growth  means  an 
increase  in  assets  of  more  than  7.5 
percent  during  any  quarter  within  the 
18-month  period  preceding  the  issuance 
of  a  request  for  submission  of  a 
compliance  plan,  by  a  bank  that  is  not 
well  capitahzed  for  purposes  of  section 

38  of  the  FDI  Act.  For  purposes  of 
calculating  an  increase  in  assets,  assets 
acquired  through  merger  or  acquisition 
approved  purstiant  to  the  Bank  Merger 
Act  (12  U.S.C  1828(c))  wiU  be 
excluded. 

(e)  Amendment  of  compliance  plan  A 
bank  that  has  filed  an  approved 
compliance  plan  may.  after  prior  written 
notice  to  and  approval  by  the  FDIC, 
amend  the  plan  to  reflect  a  change  in 
circumstance.  Until  such  time  as  a 
proposed  amendment  has  been 
approved,  the  bank  shall  implement  the 
compliance  plan  as  previously 
approved. 

§  308.304    laauanca  of  ordara  to  correct 
daflctanclas  and  to  take  or  refrain  from 
taking  otfwr  actlona. 

(a)  Notice  of  intent  to  issue  order— 

(1)  In  general.  The  FDIC  shall  provide 
a  bank  prior  written  notice  of  the  FDIC's 
intention  to  issue  an  order  requiring  the 
bank  to  correct  a  safety  and  soundness 
deficiency  or  to  take  or  re&»in  from 
taking  other  actions  pursuant  to  section 

39  of  the  FDI  Act.  The  bank  shall  have 
such  time  to  respond  to  a  proposed 
order  as  provided  by  the  FDIC  under 
paragraph  (c)  of  this  section.        ^ 

(2)  Immediate  issuance  of  final^rder. 
If  the  FDIC  finds  it  necessary  in  order 
to  carry  out  the  purposes  of  section  39 
of  the  FDI  Act,  the  FDIC  may,  without 
providing  the  notice  prescribed  in 
paragraph  (a)(1)  of  this  section,  issue  an 
order  requiring  a  bank  immediately  to 
take  actions  to  correct  a  safety  and 
soundness  deficiency  or  to  take  or 
refi-ain  from  taking  other  actions 
pursuant  to  section  39.  A  bank  that  is 
subject  to  such  an  immediately  effective 
order  may  submit  a  written  appeal  of 
the-order  to  the  FDIC.  Such  an  appeal 
must  be  received  by  the  FDIC  within  14 
calendar  days  of  the  issuance  of  the 
order,  unless  the  FDIC  permits  a  longer 
period.  The  FDIC  shall  consider  any 
such  appeal,  if  filed  in  a  timely  matter, 
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within  60  days  of  receiving  the  appeal. 
During  such  period  of  review,  the  order 
shall  remain  in  effect  unless  the  agency, 
in  its  sole  discretion,  stays  the 
effectiveness  of  the  order. 

(b)  Contents  of  notice.  A  notice  of 
intention  to  issue  an  order  shall  include: 

(1)  A  statement  of  the  safety  and 
soundness  deficiency  or  deficiencies 
that  have  been  identified  atthe  bank; 

(2)  A  description  of  any  restrictions, 
prohibitions,  or  affirmative  actions  that 
the  FDIC  proposes  to  impose  or  require; 

(3)  The  proposed  date  when  such 
restrictions  or  prohibitions  would  be 
effective  or  the  proposed  date  for 
completion  of  any  required  action;  and 

(4)  The  date  by  which  the  bank 
subject  to  the  order  may  file  with  the 
FDIC  a  written  response  to  the  notice. 

(c)  Response  to  notice — 

(1)  Time  for  response.  A  bank  may  file 
a  written  response  to  a  notice  of  intent 
to  issue  an  order  within  the  time  period 
set  by  the  FDIC.  Such  a  response  must 
be  received  by  the  FDIC  within  14 
calendar  days  firom  the  date  of  the 
notice  unless  the  FDIC  determines  that 

a  different  period  is  appropriate  in  hght 
of  the  safety  and  soimcLiess  of  the  bank 
or  other  relevant  circumstances. 

(2)  Content  of  response.  TTie  response 
should  include: 

(i)  An  explanation  why  the  action 
proposed  by  the  FDIC  is  not  an 
appropriate  exercise  of  discretion  imder 
section  39; 

(ii)  Any  recommended  modification 
of  the  proposed  order;  and 

(iii)  Any  other  relevant  information, 
mitigating  ciromfistances, 
documentation,  or  other  evidence  in 
support  of  the  position  of  the  bank 
regarding  the  proposed  order. 

Id)  Agency  consideration  of  response. 
After  considering  the  response,  the  FDIC 
may: 

(1)  Issue  the  order  as  proposed  or  in 
modified  form; 

(2)  Determine  not  to  issue  the  order 
and  so  notify  the  bank;  or 

(3)  Seek  additional  information  or 
clarification  of  the  response  from  the 
bank,  or  any  other  relevant  source. 

(e)  Failure  to  file  response.  Failure  by 
a  bank  to  file  with  the  FDIC.  within  the 
specified  time  period,  a  written 
response  to  a  proposed  order  shall 
constitute  a  waiver  of  the  opportunity  to 
respond  and  shall  constitute  consent  to 
the  issuance  of  the  order. 

(fl  Request  for  modification  or 
rescission  of  order  Any  bank  that  is 
subject  to  an  order  imder  this  subpart 
may,  upon  a  change  in  circimistances, 
request  in  writing  that  the  FDIC 
reconsider  the  terms  of  the  order,  and 
may  propose  that  the  order  be  rescinded 
or  modified.  Unless  otherwise  ordered 


by  the  FDIC,  the  order  shall  continue  in 

£laca  while  such  request  is  pending 
afore  the  FDIC. 

1308.305    Enforcemant  of  order*. 

(a)  Judicial  remedies.  Whenever  a 
bank  fails  to  comply  with  an  order 
issued  imder  section  39,  the  FDIC  may 
seek  enforcement  of  the  order  in  the 
appropriate  United  States  district  court 
pursuant  to  section  8(i)(l)  of  the  FDI 
Act. 

(b)  Administrative  remedies.  Pursuant 
to  section  8(1){2){A)  of  the  FDI  Act.  the 
FDIC  may  assess  a  civil  money  penalty 
against  any  bank  that  violates  or 
otherwise  fails  to  comply  with  any  final 
order  issued  under  section  39  and 
against  any  institution-affiUated  party 
who  participates  in  such  violation  or 
noncompliance. 

(c)  Other  enforcement  action.  In 
addition  to  the  actions  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  FDIC  may  seek  enforcement  of  the 
provisions  of  section  39  or  this  part 
through  any  other  judicial  or 
administrative  proceeding  authorized  by 
law. 

5.  A  new  part  364  is  added  to  read  as 
follows: 

PART  364-STANDARDS  FOR  SAFETY 
AND  SOUNDNESS 

3wC> 

364.1  Authority,  purpose,  scope  and 
preservation  of  existing  authority. 

364.2  Definitions. 

364.3  Operational  and  managerial 
standards. 

364.4  Asset  quality  and  earnings  standards. 

364.5  Prohibition  on  compensation  that 
constitutes  an  unsafe  and  unsound 
practice. 

Authority:  12  U.S.C.  1819  (Tenth),  1831p- 

1 364.1    Auttiority,  purpoM,  scope  end 
prssarvatlon  of  existing  suttiority. 

(a)  Authority.  This  part  is  issued  by 
the  FDIC  piusuant  to  section  39  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act) 
(12  U.S.C.  1831p-l),  as  added  by 
section  132  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDIOA)  (Pub.  L.  102-242, 105 
Stat.  2236  (1991)),  and  as  amended  by 
section  956  of  the  Housing  and 
Commimity  Development  Act  of  1992 
(Pub.  L.  102-550. 106  Stat.  3895  (1992)). 

(b)  Purpose  and  scope.  This  part 
establishes  operational,  managerial, 
asset  quahty  and  earnings  standards  for 
insured  State  nonmember  banks  and. 
except  for  the  earnings  standard,  for 
State-Ucensed  insured  branches  of 
foreign  banks,  and  standards  that 
prohibit  as  an  unsafe  and  unsoimd 
practice  the  payment  of  compensation 
that  is  excessive  or  could  lead  to 


material  financial  loss  to  those 
institutions.  These  standards  are 
designed  to  identify  potential  safety  and 
soundness  concerns  and  ensure  that 
action  is  taken  to  address  those 
concerns  before  they  pose  a  risk  to  the 
deposit  insurance  funds. 

(c)  Preservation  of  existing  authority. 
Neither  section  39  nor  this  part  in  any 
way  limits  the  authority  of  the  FDIC  to 
address  imsafe  or  imsoimd  practices, 
violations  of  law.  imsafe  or  unsoimd 
conditions,  or  other  practices.  Action 
under  section  39  and  this  part  may  be 
taken  independently  of.  in  conjunction 
with,  or  in  addition  to  any  other 
enforcement  action  available  to  the 
FDIC. 

{364.2    Definitions. 

(a)  In  general.  For  purposes  of  this 
part,  except  as  modified  in  this  section 
or  unless  the  context  otherwise  requires, 
the  terms  used  have  the  same  meanings 
as  set  forth  in  sections  3  and  39  of  the 
FDI  Act  (12  U.S.C.  1813  and  1831p-l). 

(b)  Classified  assets  means  assets 
classified,  in  the  most  recent  Federal 
examination  or  State  examination  that  is 
acceptable  to  the  FDIC  pursuant  to 
section  10(d)(3)  of  the  FDI  Act  (12 
U.S.C.  1820(d)(3)),  as  substandard  or 
doubtful  and  assets  classified  as  loss  to 
the  extent  the  loss  amount  has  not  been 
deducted  fi-om  total  capital  or 
allowance. 

(c)  Compensation  means  all  direct     » 
and  indirect  payments  or  benefits,  both 
cash  and  non-cash,  granted  to  or  for  the 
benefit  of  any  executive  officer, 
employee,  director,  or  principal 
shareholder,  including  but  not  limited 
to  payments  or  benefits  derived  from  an 
employment  contract,  compensation  or 
benefit  agreement,  fee  arrangement, 
perquisite,  stock  option  plan, 
postemplojrment  benefit,  or  other 
compensatory  arrangement. 

(d)  Director  shall  have  the  meaning 
described  in  12  CFR  215.2(c). 

(e)  Executive  officer  shall  have  the 
meaning  described  in  12  CFR  215.2(d). 

(f)  Ineligible  allowance  means  any 
allowance  for  loan  and  lease  losses  not 
eligible  for  inclusion  in  total  capital  for 
purposes  of  the  calculation  of  risk-based 
capital  under  Appendix  A  to  12  CFR 
part  325.  subpart  A. 

(g)  Net  income  or  loss  means  net 
income  or  net  loss  as  reported  in  the 
quarterly  report  of  condition. 

(h)  Principal  shareholder  shall  have 
the  meaning  described  in  12  CFR 
215.2(j). 

(i)  Tier  1  capital  means  the  amount  of 
Tier  1  capital  as  defined  in  12  CFR  part 
325  and  as  reported  in  the  most  recent 
quarterly  report  of  condition. 
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(j)  Total  capital  refers  to  that  term  as 
described  in  Table  I  of  the  FDIC's 
Statement  of  Policy  on  Risk-Based 
Capital  (Appendix  A  to  12  CFR  part  325, 
subpart  A),  as  reported  in  the  most 
recent  quarterly  report  of  condition. 

(k)  Total  assets  means  the  amount  of 
total  assets  as  defined  in  12  CFR  part 
325,  as  reported  in  the  most  recent 
quarterly  report  of  condition. 

(1)  In  Uie  case  of  a  State-licensed 
insured  branch  of  a  foreign  bank,  the 
following  terms  shall  have  the  meaning 
described  in  this  paragraph: 

(1)  Board  of  directors  means  the 
managing  official  in  charge  of  the 
insured  foreign  branch. 

(2)  Total  capital  means  that  portion  of 
the  assets  maintained  pursuant  to  12 
CFR  346.20  which  exceeds  100  percent 
of  the  preceding  quarter's  average  book 
value  of  the  branch's  liabilities  or,  in  the 
case  of  a  newly-estabHshed  branch,  the 
estimated  book  value  of  its  liabihties  at 
the  end  of  the  first  full  quarter  of 
operation,  exclusive  of  liabilities  due  to 
the  foreign  bank's  head  office,  other 
branches,  agencies,  offices,  or  wholly- 
owned  subsidiaries. 

i  364.3    Operational  and  managerial 
ttandarda. 

(a)  Internal  controls  and  information 
systems.  A  bank  shall  have  internal 
controls  and  information  systems  that 
are  appropriate  to  the  size  of  the  bank 
and  the  natiu^  and  scope  of  its  activities 
and  that  provide  for: 

(1)  An  organizational  structiire  that 
establishes  clear  hnes  of  authority  and 
responsibility  for  monitoring  adherence 
to  prescribed  policies; 

(2)  Effective  risk  assessment; 

(3)  Timely  and  accurate  financial, 
operational  and  regulatory  reports; 

(4)  Adequate  procedures  to  safeguard 
and  manage  assets;  and 

(5)  Compliance  with  applicable  laws 
and  regulations. 

(b)  Internal  audit  system.  A  bank  shall 
have  an  internal  audit  system  that  is 
appropriate  to  the  size  of  the  bank  and 
the  nature  and  scope  of  its  activities  and 
that  provides  for; 

(1 J  Independence  and  objectivity; 

(2)  Qualified  persons  to  perform 
internal  audits; 

(3)  Adequate  testing  and  review  of 
internal  controls  and  information 
systems; 

(4)  Adequate  documentation  of  audit 
tests  and  findings  and  any  corrective 
actions; 

(5)  Verification  and  review  of 
management  actions  to  address 
identified  weaknesses;  and 

(6)  Review  by  the  bank's  audit 
committee  or  board  of  directors  of  the 
effectiveness  of  the  internal  audit 
system. 


(c)  Loan  documentation.  A  bank  shall 
establish  and  maintain  loan 
documentation  practices  that: 

(1)  Enable  the  bank  to  make  an 
informed  lending  decision  and  to  assess 
risk  as  necessary  on  an  ongoing  basis; 

(2)  Identify  the  purpose  of  a  loan  and 
the  source  of  repayment,  and  assess  the 
ability  of  the  borrower  to  repay  the 
indebtedness  in  a  timely  manner; 

(3)  Ensure  that  any  claim  against  a 
borrower  is  legally  enforceable; 

(4)  Demonstrate  appropriate 
administration  and  monitoring  of  a  loan; 

(5)  Take  accoimt  of  the  size  and 
complexity  of  a  loan;  and 

(6)  Ensure  compliance  with 
applicable  laws  and  regulations. 

(d)  Credit  underwriting.  A  bank  shall 
establish  and  maintain  prudent  credit 
underwriting  practices  that: 

(1)  Are  commensurate  with  the  types 
of  loans  the  bank  will  make  and 
consider  the  terms  and  conditions  under 
which  they  will  be  made; 

(2)  Consider  the  nature  of  the  markets 
in  which  loans  will  be  made; 

(3)  Provide  for  consideration,  prior  to 
credit  commitment,  of  the  borrower's 
overall  financial  condition  and 
resources,  the  financial  responsibiUty  of 
any  guarantor,  the  nature  and  value  of 
any  imderljring  collateral,  and  the 
borrower's  character  and  willingness  to 
repay  as  agreed; 

(4)  EstabUsh  a  system  of  independent, 
ongoing  credit  review  with  appropriate 
communication  to  management  and  to 
the  board  of  directors; 

(5)  Take  adequate  account  of 
concentration  of  credit  risk; 

(6)  Are  appropriate  to  the  size  of  the 
bank  and  the  nature  and  scope  of  its 
activities;  and 

(7)  Ensure  compliance  with 
applicable  laws  and  regulations. 

(e)  Interest  rate  exposure.  A  bank 
shall: 

(1)  Manage  interest  rate  risk  in  a 
manner  that  is  appropriate  to  the  size  of 
the  bank  and  the  complexity  of  its  assets 
and  Uabilities; 

(2)  Provide  for  periodic  reporting  to 
management  and  the  board  of  directors 
regarding  interest  rate  risk;  and 

(3)  Ensure  compUance  with 
applicable  laws  and  regulations. 

(fl  Asset  growth.  A  bank's  asset 
growth  shall  be  based  on  a  plan  that: 

(1)  Reflects  consideration  of: 

(i)  The  source,  volatifity  and  use  of 
the  funds  that  support  asset  growth; 

(ii)  Any  increase  in  credit  risk  or 
interest  rate  risk  as  a  result  of  growth; 
and 

(iii)  The  effect  of  growth  on  the  bank's 
capital;  and 

(2)  Ensures  compliance  with 
applicable  laws  and  regulations. 


(g)  Compensation,  fees  and  benefits  A 
bank  shall  maintain  safeguards  to 
prevent  the  payment  of  compensation, 
fees,  and  benefits  that  are  excessive  or 
that  could  lead  to  material  financial  loss 
to  the  bank,  in  accordance  with  §  364.5 
of  this  part. 

S  364.4    Asset  quality  and  aarninga 
atandard*. 

(a)  h4aximum  ratio  of  classified  assets 
to  capital— (1)  In  general.  A  bank  shall 
maintain  a  ratio  of  classified  assets  to 
total  capital  and  ineligible  allowances 
that  is  no  greater  than  1.0. 

(2)  Preservation  of  authority.  Nothing 
in  section  39  or  this  part  shall  limit  the 
authority  of  the  FDIC  to  require  a  bank 
to  maintain  a  ratio  of  classified  assets  to 
total  capital  and  ineligible  allowances 
that  is  less  than  1.0. 

(b)  Minimum  earnings  sufficient  to 
absorb  losses  without  impairing  capital. 
A  bank  shall  have  minimum  earnings 
sufficient  to  absorb  losses  without 
impairing  capital.  A  bank's  earnings  are 
sufficient  to  absorb  losses  without 
impairing  capital  if: 

U)  The  bank  is  in  compliance  with 
the  minimum  capital  requirements 
established  in  12  CFR  part  325;  and 

(2)  The  bank  would,  if  its  net  income 
or  loss  over  the  last  four  quarters  of 
earnings  continued  over  me  next  four 
quarters,  remain  in  compliance  with 
minimum  capital  requirements.  For 
purposes  of  calculating  whether  a  bank 
would  remain  in  compUance  with 
minimum  capital  requirements  imder 
this  paragraph,  the  FDIC  will  deduct  the 
dollar  amount  of  any  net  loss 
experienced  by  the  bank  over  the  most 
recent  four  quarters  from  the  bank's  Tier 
1  capital  and  total  assets  and  calculate 
the  bank's  capital  ratios. 

{c}  State-licensed  insured  branches. 
Paragraph  (b)  of  this  section  shall  not 
apply  to  State-hcensed  insured  branches 
of  foreign  banks. 

§364.5    Prohlbftion  on  companaation  that 
conatitutaa  an  unsafe  and  unaound 
practice. 

(a)  Excessive  compensation.  Excessive 
compensation  is  prohibited  as  an  unsafe 
and  unsound  practice.  Compensation 
shall  be  considered  excessive  when  the 
amounts  paid  are  unreasonable  or 
disproportionate  to  the  services 
performed  by  an  executive  officer, 
employee,  director,  or  principal 
shareholder,  considering  the  following; 

(1)  The  combined  value  of  all  cash 
and  non-cash  benefits  provided  to  the 
individual; 

(2)  The  compensation  history  of  the 
individual  and  other  individuals  with 
comparable  expertise  at  the  bank; 

(3)  The  financial  condition  of  the 
bank; 


60820         Federal  Register  /  Vol.  58.  No.  221  /  Thursday.  November  18.  1993  /  Proposed  Rules 


(4)  Comparable  compensation 
practices  at  comparable  institutions, 
based  upon  such  factors  as  asset  size, 
geographic  location,  and  the  complexity 
of  the  loan  portfolio  or  other  assets; 

(5)  For  postemployment  benefits,  the 
projected  total  cost  and  benefit  to  the 
bank; 

(6)  Any  connection  between  the 
individual  and  any  fraudulent  act  or 
omission,  breach  of  trust  or  fiduciary 
duty,  or  insider  abuse  with  regard  to  the 
bank;  and 

(7)  Any  other  factors  the  FDIC 
determines  to  be  relevant. 

(b)  Compensation  leading  to  material 
financial  loss.  Compensation  that  could 
lead  to  material  financial  loss  to  a  bank 
is  prohibited  as  an  unsafe  and  unsound 
practice. 

(c)  Preservation  of  existing  authority. 
Nothing  in  this  section  shall  limit  the 
authority  of  the  FDIC  pursuant  to 
section  38(i)(2)(F)  (12  U.S.C. 
1831o(i)(2)(F))  of  the  FDI  Act  and  part 
325  of  this  chapter. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  9th  day  of 
June.  1993. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robiiuoa, 

Executive  Secretory. 

Office  of  Thrift  Supervision 
12  CFR  Chapter  V 

For  the  reasons  outlined  in  the 
preamble,  the  Office  of  Thrift 
Supervision  proposes  to  add  12  CFR 
Part  570  to  read  as  follows: 

SUBCHAPTER  O-flEQULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOaATiONS 

PART  570— STANDARDS  FOR  SAFETY 
AND  SOUNDNESS 

Sec. 

570.1  Authority,  purpose,  scope  and 
preservation  of  existing  authority. 

570.2  Definitions. 

570.3  Operational  and  managerial 
standards. 

570.4  Asset  quality  and  earnings  standards. 

570.5  Prohibition  on  compensation  that 
constitutes  an  unsafe  and  unsound 
practice. 

570.6  Safety  and  soundness  standards  for 
savings  and  loan  holding  companies. 

570.7  Determination  and  notification  of 
failure  to  meet  safety  and  soundness 
standards  and  request  for  compliance 
plans. 

570.8  Filingof  safety  and  soundness 
compliance  plan. 

570.9  Issuance  of  orders  to  correct 
deficiencies  and  to  take  or  refrain  from 
taking  other  actions. 

570.10  Enforcement  of  orders. 
AiUhoriiy:  12  U.S.C.  1831p-l. 


1 570.1    Authortty,  purpoM,  •cop*  and 
prmafvation  of  existing  autttorlty. 

(a)  Authority.  This  part  is  issued  by 
the  GTS  pursuant  to  section  39  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act) 
(12  U.S.C  1831p-l)  as  added  by  section 
132  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICLA)  (Pub.  L.  102-242. 105  Stat. 
2236  (1991)).  and  as  amended  by  section 
956  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550. 106  Stat.  3895  (1992)). 

(b)  Purpose.  (1)  This  part  establishes 
operational,  managerial,  asset  quality 
and  earnings  standards  for  all  savings 
associations,  and  standards  that  prohibit 
as  an  unsafe  and  unsound  practice  the 
payment  of  compensation,  fees  or 
benefits  that  are  excessive  or  could  lead 
to  material  financial  loss  to  a  savings 
association.  This  part  also  establishes 
safety  and  soundness  standards  for 
savings  and  loan  holding  companies. 
These  standards  are  designed  to  identify 
potential  safety  and  soundness  concerns 
and  ensure  that  action  is  taken  to 
address  those  concerns  before  they  pose 
a  risk  to  the  deposit  insurance  fund. 

(2)  Pursuant  to  section  39,  a  savings 
association  or  savings  and  loan  holding 
company  must  submit  a  compliance 
plan  if  it  violates  a  safety  and  soundness 
standard  under  section  39  (a)  or  (b).  An 
enforceable  order  under  section  8  of  the 
FDI  Act  may  be  issued  if,  after  being 
notified  that  it  is  in^violation  of  a  safety 
and  soundness  stanclard  prescribed 
under  section  39,  a  savings  association 
or  savings  and  loan  holding  company 
fails  to  submit  an  acceptable  compliance 
plan  or  fails  in  any  material  respect  to 
implement  an  accepted  plan.  This  part 
establishes  procedures  for  requesting 
submission  of  a  compliance  plan  and 
issuing  enforceable  orders  pursuant  to 
section  39. 

(c)  Scope.  This  part  implements  the 
provisions  of  section  39  of  the  FDI  Act 
as  they  apply  to  savings  associations 
and  to  any  company  that  controls  a 
savings  association. 

(d)  Preservation  of  existing  authority. 
Neither  section  39  nor  this  part  in  any 
way  limits  the  authority  of  the  GTS  to 
address  unsafe  or  unsound  practices, 
violations  of  law,  unsafe  or  unsound 
conditions,  or  other  practices.  Action 
under  section  39  and  this  part  may  be 
taken  independently  of.  in  conjunction 
with,  or  in  addition  to  any  other 
enforcement  action  available  to  the 
GTS.  . 

§570.2    Definitions. 

(a)  In  general.  For  purposes  of  this 
part,  except  as  modified  in  this  section 
or  unless  the  context  otherwise  requires, 
the  terms  used  in  this  part  have  the 


same  meanings  as  set  forth  in  sections 
3  and  39  of  the  FDI  Act  (12  U.S.C.  1813; 
12  U.S.C.  1831p-l). 

(b)  Classified  assets  means  assets 
classified,  in  the  most  recent  Thrift 
Financial  Report  or  the  most  recent 
Federal  examination  or  State 
examination  that  is  acceptable  to  the 
GTS  pursuant  to  section  10(d)(3)  of  the 
FDI  Act.  as  substandard  or  doubtful  and 
assets  classified  as  loss  to  the  extent  the 
loss  amount  has  not  been  deducted  from 
total  capital  or  allowance. 

(c)  Compensation  means  all  direct 
and  indirect  payments  or  benefits,  both 
cash  and  non-cash,  granted  to  or  for  the 
benefit  of  any  executive  officer, 
employee,  director,  or  principal 
shareholder  of  the  savings  association, 
including  but  not  limited  to  payments 
or  benefits  derived  from  an  employment 
contract,  compensation  or  benefit 
agreement,  fee  arrangement,  perquisite, 
stock  option  plan,  postemployment 
benefit,  or  other  compensatory 
arrangement. 

(d)  Core  capital  means  the  amount  of 
core  capital  as  defined  in  12  CFR 
567.5(a),  as  reported  in  the  most  recent 
quarterly  Thrift  Financial  Report. 

(e)  D;rec<or  shall  have  the  meaning 
described  in  12  CFR  215.2(c). 

(f)  Executive  officer  shall  have  the 
meaning  described  in  12  CFR  215.2(d). 

(g)  Ineligible  allowance  means  any 
general  valuation  allowance  not  eligible 
for  inclusion  in  total  capital  for 
purposes  of  the  calculation  of  risk-based 
capital  under  12  CFR  567.6. 

(h)  Net  income  or  loss  means  net 
income  or  net  loss  as  reported  in  the 
quarterly  Thrift  Financial  Report. 

(i)  Principal  shareholder  shaW  have 
the  meaning  described  in  12  CFR 
215.2(j). 

(j)  Total  assets  means  the  amount  of 
total  assets  as  reported  in  the  most 
recent  quarterly  Thrift  Financial  Report. 

(k)  Total  capital  means  the  amount  of 
total  capital  as  defined  in  12  CFR 
567.5(c). 

§  570.3    Operational  and  managerial 
standards.  . 

(a)  Internal  controls  and  information 
systems.  A  savings  association  shall 
have  internal  controls  and  information 
systems  that  are  appropriate  to  the  size 
of  the  savings  association  and  the  nature 
and  scope  of  its  activities,  and  that 
provide  for: 

(1)  An  organizational  structure  that 
establishes  clear  lines  of  authority  and 
responsibility  for  monitoring  adherence 
to  prescribed  policies; 

(2)  Effective  risk  as.sessment; 

(3)  Timely  and  accurate  financial, 
operational  and  regulatory  reports; 

(4)  Adequate  procedures  to  safeguard 
and  manage  assets:  and 
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(5)  Compliance  with  applicable  laws 
and  regulations. 

(b)  Internal  audit  system.  A  savings 
association  shall  have  an  internal  audit 
system  that  is  appropriate  to  the  size  of 
the  savings  association  and  the  nature 
and  scope  of  its  activities,  and  that 
provides  for: 

(1)  Independence  and  objectivity; 

(2)  Qualified  persons  to  perform 
internal  audits; 

(3)  Adequate  testing  and  review  of 
internal  controls  and  information 
systems; 

(4)  Adequate  documentation  of  audit 
tests  and  findi;igs  and  any  corrective 
actions; 

(5)  Vwification  and  review  of 
management  actions  to  address 
identified  weaknesses;  and 

(6)  Review  by  the  savings 
association's  audit  committee  or  board 
of  directors  of  the  effectiveness  of  the 
internal  audit  system. 

(c)  Loan  documentation.  A  savings 
association  shall  establish  and  maintain 
loan  documentation  practices  that: 

(1)  Enable  the  savings  association  to 
make  an  informed  lending  decision  and 
to  assess  risk  as  necessary  on  an  ongoing 
basis; 

(2)  Identify  the  purpose  of  a  loan  and 
the  source  of  repayment,  and  assess  the 
ability  of  the  borrower  to  repay  the 
indebtedness  in  a  timely  manner; 

(3)  Ensure  that  any  claim  against  a 
borrower  is  legally  enforceable; 

(4)  Demonstrate  appropriate 
administration  and  monitoring  of  a  loan; 

(5)  Take  accoiuit  of  the  size  and 
complexity  of  a  loan;  and 

(6)  Ensure  compliance  with 
applicable  laws  and  regulations. 

(d)  Credit  underwriting.  A  savings 
association  shall  establish  and  maintain 
prudent  credit  underwriting  practices 
that: 

(1)  Are  commensurate  with  the  types 
of  loans  the  savings  association  will 
make  and  consider  the  terms  and 
conditions  under  which  they  will  be 
made; 

(2)  Consider  the  nature  of  the  markets 
in  which  loans  will  be  made; 

(3)  Provide  for  consideration,  prior  to 
credit  commitment,  of  the  borrower's 
overall  financial  condition  and 
resources,  the  financial  responsibility  of 
any  guarantor,  the  nature  and  value  of 
any  underlying  collateral,  and  the 
borrower's  character  and  willingness  to 
repay  as  agreed; 

(4)  Establish  a  system  of  independent, 
ongoing  credit  review  with  appropriate 
communication  to  management  and  to 
the  board  of  directors; 

(5)  Take  adequate  account  of 
concentration  of  credit  risk; 


(6)  Are  appropriate  to  the  size  of  the 
institution  and  the  nature  and  scope  of 
its  activities;  and 

(7)  Ensure  compliance  writh 
applicable  laws  and  regulations. 

(e)  Interest  rate  exposure.  A  savings 
association  shall: 

(1)  Manage  interest  rate  risk  in  a 
manner  that  is  appropriate  to  the  size  of 
the  savings  association  and  the 
complexity  of  its  assets  and  liabilities; 

(2)  Provide  for  periodic  reporting  to 
management  and  the  board  of  directors 
regarding  interest  rate  risk;  and 

(3)  Ensure  compliance  with 
applicable  laws  and  regulations. 

(fl  Asset  growth.  A  savings 
association's  asset  growth  shall  be  based 
on  a  plan  that: 

(1)  Reflects  consideration  of: 

(i)  The  source,  volatihty  and  use  of 
the  funds  that  support  asset  growth; 

(ii)  Any  increase  in  credit  risk  or 
interest  rate  risk  as  a  result  of  growth; 
and 

(iii)  The  effect  of  growth  on  the 
association's  capital;  and 

(2)  Ensiues  compHance  with 
applicable  laws  and  regulations. 

(g)  Compensation,  fees  and  benefits.  A 
savings  association  shall  maintain 
safeguards  to  prevent  the  payment  of 
compensation,  fees  and  benefits  that  are 
excessive  or  could  lead  to  material 
financial  loss  to  the  savings  association, 
in  accordance  with  §  570.5  of  this  part. 

§  570.4    Asset  quality  and  earnings 
standards. 

(a)  Maximum  txitio  of  classified  assets 
to  capital — (1)  In  general.  A  savings 
association  shall  maintain  a  ratio  of 
classified  assets  to  total  capital  and 
ineligible  allowances  that  is  no  greater 
than  1.0. 

(2)  Preservation  of  authority.  Nothing 
in  section  39  or  this  part  shall  limit  the 
authority  of  the  OTS  to  require  a  savings 
association  to  maintain  a  ratio  of 
classified  assets  to  total  capital  and 
ineUgible  allowances  that  is  less  than 
1.0. 

(b)  Minimum  earnings  sufficient  to 
absorb  losses  without  impairing  capital. 
A  savings  association  shall  have 
minimum  earnings  sufficient  to  absorb 
losses  without  impairing  capital.  A 
savings  association  has  minimiun 
earnings  sufficient  to  absorb  losses 
without  impairing  capital  if: 

(1)  The  savings  association  is  in 
compliance  wiA  the  minimum  capital 
requirements  established  in  12  CFR  part 
567;  and 

(2)  The  savings  association  would,  if 
its  net  income  or  loss  over  the  last  four 
quarters  of  earnings  continued  over  the 
next  four  quarters,  remain  in 
compliance  with  minimum  capital 


requirements.  For  purposes  of 
calculating  whether  a  savings 
association  would  remain  in  compUance 
with  minimum  capital  requirements 
imder  this  paragraph,  the  OTS  will 
deduct  the  dollar  amount  of  any  net  loss 
experienced  by  the  savings  association 
over  the  most  recent  four  quarters  from 
the  savings  association's  core  capital 
and  total  assets  and  calculate  the 
savings  association's  capital  ratios. 

S  570.5    Prohibition  on  compensation  tttat 
constHutos  an  unsafe  and  unsound 
practice. 

(a)  Excessive  compensation.  Excessive 
compensation  is  prohibited  as  an  unsafe 
and  unsound  practice.  Compensation 
shall  be  considered  excessive  when  the 
amounts  paid  are  unreasonable  or 
disproportionate  to  the  services 
performed  by  an  executive  officer, 
employee,  director,  or  principal 
shareholder,  considering  the  following: 

(1)  The  combined  value  of  all  cash 
and  non-cash  benefits  provided  to  the 
individual; 

(2)  The  compensation  history  of  the 
individual  and  other  individuals  with 
comparable  expertise  at  the  savings 
association; 

(3)  The  financial  condition  of  the 
savings  association; 

(4)  Comparable  compensation 
practices  at  comparable  institutions, 
based  upon  such  factors  as  asset  size, 
geographic  location,  and  the  complexity 
of  the  loan  portfoUo  or  other  assets; 

(5)  For  postemployment  benefits,  the 
projected  total  cost  and  benefit  to  the 
savings  association; 

(8)  Any  connection  between  the 
individual  and  any  fraudulent  act  or 
omission,  breach  of  trust  or  fiduciary 
duty,  or  insider  abuse  with  regard  to  the 
savings  association;  and 

(7)  Any  other  factors  the  OTS 
determines  to  be  relevant. 

(b)  Compensation  leading  to  material 
financial  loss.  Compensation  that  could 
lead  to  material  financial  loss  to  a 
savings  association  is  prohibited  as  an 
unsafe  and  unsound  practice. 

(c)  Preservation  of  existing  authority. 
Nothing  in  this  section  shall  limit  the 
authority  of  the  FDIC  under  section 
38(i)(2)(F)  of  the  FDI  Act  (12  U.S.C. 
1831o(i)(2)(Fj)  and  part  325  of  this  title. 

§  570.6    Safety  and  soundness  standards 
for  savings  and  loan  holding  contpanles. 

(a)  Each  sav'ings  and  loan  holding 
company  shall: 

(1)  Ensure  that  transactions  and 
relationships  between  the  holding 
company,  its  directors,  officers, 
principal  shareholders,  or  uninsured 
subsidiaries  and  its  subsidiary  savings 
association  satisfy  apphcable  fiduciary 


60822        Federal  Ragirter  /  Vol.  58.  No.  221  /  Thursday.  November  18.  1993  /  Proposed  Rules 


standards  and  do  not  have  a  detrimental 
effiBct  on  the  savings  association's  safe 
and  sound  operation; 

(2)  Not  engage  in  any  activity,  op 
cause  its  sulnidiary  savings  association 
to  engage  in  any  activity.  3iat  might 
create  a  serious  risk  that  the  liabilities 
of  the  holding  company  and  its  other 
affiliates  may  be  imposed  on  the  savings 
association: 

(3)  Not  take  any  action  that  would 
impede  the  ability  of  its  subsidiary 
savings  association  to  comply  witn  the 
requirements  of  this  part  or  fully 
implement  any  safety  and  soundness 
compliance  plan  required  of  the  savings 
association  under  §  570.7  of  this  part; 
and 

.  (4)  Take  any  corporate  actions 
necessary  to  enable  its  subsidiary 
savings  association  to  take  actions 
required  by  the  savings  association's 
safety  and  soujiidness  compliance  plan. 

fSmr    Determination  and  nottflcatlon  of 
failure  to  meet  safety  and  aoundnees 
etandarda  and  requeet  for  compliance 
plans. 

(a)  Determination  of  failure  to  meet 
safety  and  soundness  standard.  The 
OTS  may.  based  upon  an  examination 
or  any  other  information  that  becomes 
available  to  the  OTS.  determine  that  a 
savings  association  has  ftiiled  to  satisfy 
the  safety  and  soundness  standards  set 
out  in  S§  570.3.  570.4  and  570.5  of  this 
part  or  that  a  savings  and  loan  holding 
company  has  failed  to  satisfy  the  safety 
and  soundness  stanoards  set  out  in 
8570.6  of  this  part. 

(b)  Request  for  compliance  plan.  If  the 
OTS  determines  that  a  savings 
association  or  savings  and  loan  holding 
company  has  failed  a  safety  and 
soundness  standard  pursuant  to 
paragraph  (a)  of  this  section,  the  OTS 
shall  request  by  letter  or  through  a 
report  of  examination  the  submission  of 
a  compliance  plan,  and  the  savings 
association  or  savings  and  loan  holding 
company  shall  be  deemed  to  have  notice 
of  the  deficiency  three  days  after 
mailing  of  the  letter  by  the  OTS  or 
delivery  of  the  report  of  examination. 

S  570.8    FiMng  of  Mfety  and  aoundnese 
compliance  plan. 

(a)  Schedule  for  filing  compliance 
p/an— (1)  In  genera/.  A  savings 
association  or  savings  and  loan  holding 
company  shall  file  a  written  safety  and 
soundness  compliance  plan  with  the 
OTS  within  30  da3rs  of  receiving  a 
request  for  a  compliance  plan  pursuant 
to  §  570.7  of  this  part,  unfess  the  OTS 
notices  the  savings  association  or 
savings  and  loan  holding  company  in 
writing  that  the  plan  is  to  be  filed 
within  a  different  period. 


(2)  Other  plans.  If  a  savings 
association  or  savings  and  loan  holding 
company  is  obligat»d  to  file,  or  is 
currently  operating  under,  a  capital 
restoration  plan  suomitted  pursuant  to 
section  38  of  the  FDI  Act,  a  cease-and- 
desist  order  entered  into  pursuant  to 
section  8  of  the  FDI  Act.  a  formal  or 
informal  agreement,  or  a  response  to  a 
report  of  examination,  it  may.  with  the 
permission  of  the  OTS.  submit  a 
compliance  plan  under  this  section  as 
part  of  that  plan,  order,  agreement,  or 
response,  subject  to  the  deadline 
provided  In  paragraph  (a)(1)  of  this 
section. 

(b)  Contents  of  plan.  The  compliance 
plan  shall  include  a  description  of  the 
steps  the  savings  association  or  savings 
and  loan  holding  company  will  take  to 
correct  the  deficiency  and  the  time 
within  which  those  steps  will  be  taken. 

(c)  Review  of  safety  and  soundness 
compliance  plans.  Within  30  days  after 
receiving  a  safety  and  soundness 
compliance  plan  under  this  section,  the 
OTS  shall  provide  written  notice  to  the 
savings  association  or  savings  and  loan 
holding  company  of  whether  the  plan 
has  been  approved  or  seek  additional 
information  from  the  savings  association 
or  holding  company  regardiag  the  plan. 
The  OTS  may  extend  the  time  within 
which  notice  regarding  approval  of  a 
plan  will  be  provided. 

(d)  Failure  to  submit  or  implement  a 
compliance  plan.  If  a  savings 
association  or  savings  and  loan  holding 
company  fells  to  submit  an  acceptable 
plan  within  the  time  specified  by  the 
OTS  or  fails  in  any  material  respect  to 
implement  a  compliance  plan,  then  the 
OTS  shall,  by  order,  require  the  savings 
association  or  holding  company  to 
correct  the  deficiency  and  may  take 
further  actions  provided  in  section 
39(e)(2)(B)  of  the  FDI  Act.  Pursuant  to 
section  39(e)(3)  of  the  FDI  Act.  the  OTS 
may  also  be  required  to  take  certain 
actions  if  the  savings  association 
commenced  operations  or  experienced  a 
change  in  control  within  the  previous 
24-month  period,  or  the  savings 
association  experienced  extraordinary 
growth  during  the  previous  18-month 
period. 

(e)  Amendment  of  compliance  plan.  A 
savings  association  or  savings  and  loan 
holding  company  that  has  filed  an 
approved  compliance  plan  may.  after 
prior  written  notice  to  and  approval  by 
the  OTS.  amend  the  plan  to  reflect  a 
change  in  circumstance.  Until  such  time 
as  a  proposed  amendment  has  been 
approved,  the  savings  association  or 
holding  company  s^ll  Implement  the 
compliance  plan  as  previously 
approved. 


fS70.9    lasuenoe  of  ordare  to  correct 
deflctonclee  and  to  take  or  refrain  from 
taking  ottter  actlone. 

(a)  Notice  of  intent  to  issue  order— (1) 
In  general.  The  OTS  shall  provide  a 
savings  association  or  savings  and  loan 
holding  company  prior  written  notice  of 
the  OTS's  intention  to  issue  an  order 
requiring  such  savings  association  or 
holding  company  to  correct  a  safety  and 
soundness  deficiency  or  to  take  or 
refrain  frt>m  taking  other  actions 
pursuant  to  section  39  of  the  FDI  Act. 
The  savings  association  or  holding 
company  shall  have  such  time  to 
respond  to  a  proposed  order  as  provided 
by  the  OTS  under  paragraph  (c)  of  this 
section. 

(2)  Immediate  issuance  affinal  order. 
If  the  OTS  finds  it  necessary  in  order  to 
carry  out  the  purposes  of  section  39  of 
the  FDI  Act.  the  OTS  may.  without 
providing  the  notice  prescribed  in 
paragraph  (a)(1)  of  this  section,  issue  an 
order  requiring  a  savings  association  or 
savings  and  loan  holding  company 
immediately  to  take  actions  to  correct  a 
safety  and  soundness  deficiency  or  to 
take  or  refrain  bom  taking  other  actions 
pursuant  to  section  39. 

(3)  Appeal.  A  savings  association  or 
holding  company  that  is  subject  to  such 
an  immediately  effective  order  may 
submit  a  written  appeal  of  the  order  to 
the  OTS.  Such  an  appeal  must  be 
received  by  the  OTS  within  14  calendar 
days  of  the  issuance  of  the  order,  unless 
the  OTS  permits  a  longer  period.  The 
OTS  shall  consider  any  such  appeal.  If 
filed  in  a  timely  manner,  within  60  days 
of  receiving  the  appeal.  During  such 
period  of  review,  the  order  shall  remain 
in  effect  imless  the  OTS,  in  its  sole 
discretion,  stays  the  effectiveness  of  the 
order. 

(b)  Contents  of  notice.  A  notice  of 
intention  to  issue  an  order  shall  include: 

(1)  A  statement  of  the  safety  and 
soundness  deficiency  or  deficiencies 
that  have  been  identified  at  the  savings 
association  or  savings  and  loan  holding 
company: 

(2)  A  description  of  any  restrictions, 
prohibitions,  or  affirmative  actions  that 
the  OTS  proposes  to  impose  or  require; 

(3)  The  proposed  date  when  sudi 
restrictions  or  prohibitions  would  be 
effective  or  the  proposed  data  for 
completion  of  any  required  action;  and 

(4)  The  date  by  which  the  savings 
association  or  holding  company  subject 
to  the  order  may  file  with  the  OTS  a 
written  response  to  the  notice. 

(c)  Response  to  nof/ce— (1)  Time  for 
response.  A  savings  association  or 
savings  and  loan  holding  company  may 
file  a  written  response  to  a  notice  of 
intent  to  issue  an  order  within  the  time 
period  set  by  the  OTS.  Such  a  response 
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must  be  received  by  the  OTS  within  14 
calendar  days  from  the  date  of  the 
notice  unless  the  OTS  determines  that  a 
different  period  is  appropriate  in  light  of 
the  safety  and  soundness  of  the  savings 
association  or  other  relevant 
circumstances. 

(2)  Content  of  response.  The  response 
should  include: 

(i)  An  explanation  why  the  action 
proposed  by  the  OTS  is  not  an 
appropriate  exercise  of  discretion  under 
section  39; 

(ii)  Any  recommended  modification 
of  the  proposed  order;  and 

(iii]  Any  other  relevant  information, 
mitigating  circumstances, 
documentation,  or  other  evidence  in 
support  of  the  position  of  the  savings 
association  or  savings  and  loan  holding 
company  regarding  the  proposed  order. 

(d)  OTS  consideration  of  response. 
After  considering  the  response,  the  OTS 
may: 

(1)  Issue  the  order  as  proposed  or  in 
modified  form; 

(2)  Determine  not  to  issue  the  order 
and  so  notify  the  savings  association  or 
holding  company;  or 

(3)  Seek  additional  information  or 
clarification  of  the  response  from  the 
savings  association  or  savings  and  loan 
holding  company,  or  any  other  relevant 
source. 

(e)  Failure  to  file  response.  Failure  by 
a  savings  association  or  savings  and 
loan  holding  company  to  file  with  the 
OTS,  within  the  specified  time  period, 
a  written  response  to  a  proposed  order 
shall  constitute  a  waiver  of  the 
opportimity  to  respond  and  shall 
constitute  consent  to  the  issuance  of  the 
order. 

(f)  Request  for  modification  or 
rescission  of  order.  Any  savings 
association  or  savings  and  loan  holding 
company  that  is  subject  to  an  order 
under  this  section  may,  upon  a  change 
in  circumstances,  request  in  writing  that 
the  OTS  reconsider  the  terms  of  the 
order,  and  may  propose  that  the  order 
be  rescinded  or  modified.  Unless 
otherwise  ordered  by  the  OTS,  the  order 
shall  continue  in  place  while  such 
request  is  pending  before  the  OTS, 

f  570.10    Enforcement  of  orders. 

(a)  Judicial  remedies.  Whenever  a 
savings  association  or  savings  and  loan 
holding  company  fails  to  comply  with 
an  order  issued  under  section  39,  the 
OTS  may  seek  enforcement  of  the  order 
in  the  appropriate  United  States  district 
court  pursuant  to  section  8(i)(l)  of  the 
FDIAct. 

(b)  Administrative  remedies.  Pursuant 
to  section  8{i){2)(A)  of  the  FDI  Act,  the 
OTS  may  assess  a  dvil  money  penalty 
against  any  savings  association  or 


savings  and  loan  holding  company  that 
violates  or  otherwise  fails  to  comply 
with  any  final  order  issued  under 
section  39  and  against  any  savings 
association-affiUated  party  who 
participates  in  such  violation  or 
noncompliance. 

(c)  Other  enforcement  action.  In 
addition  to  the  actions  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  OTS  may  seek  enforcement  of  the 
provisions  of  section  39  or  this  part 
through  any  other  judicial  or 
administrative  proceeding  authorized  by 
law. 

Dated:  June  17, 1993. 

By  the  OfSce  of  Thrift  Supervision. 

Jonathan  L.  Fiechter, 

Acting  Director. 

[FR  Doc.  93-27936  Piled  11-17-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  203 

[Doclwt  No.  R-93-1680;  FR-3216-P-011 

RIN  2502-AP63 

Single  Family  Mortgage  Insurance- 
Reimbursement  Limitation  for 
Preservation  and  Protection 
Expenditures 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
change  the  amount  mortgagees  may 
claim  in  insurance  benefits  for  FHA 
single  family  mortgages  by  reducing  the 
reimbursable  amount  for  preservation 
and  protection  of  properties  to  two- 
thirds  of  the  costs  incurred  by  the 
mortgagee.  The  reason  for  this  proposed 
rule  change  is  to  improve  the  efficiency 
of  the  single  family  mortgage  insurance 
program. 

DATES:  Comment  due  date:  January  18, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  tide.  A  copy 
of  each  communicatioD  submitted  will 


be  available  for  pubUc  inspection 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address.  Facsimile  (FAX) 
comments  are  not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  B.  Campbell,  Deputy 
Director,  Office  of  Insured  Single  Family 
Housing,  room  9266,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington.  DC 
20410.  telephone  (202)  708-3046. 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
4594.  (These  telephone  numbers  are  not 
toll-fi^e.) 

SUPPLEMENTARY  INFORMATION: 
L  Background 

This  rule  proposes  to  amend  the 
regulations  governing  FHA-Lnsured 
mortgages  for  single  family  homes, 
authorized  by  title  II  of  the  National 
Housing  Act  (12  U.S.C  1709).  Under  the 
FHA  program,  home  mortgages  are 
insured  through  revolving  funds,  which 
provide  the  money  to  pay  insurance 
claims  to  lenders  upon  defeult  of  the 
mortgages.  The  funds  are  replenished  by 
insurance  premiums  paid  by  mortgagors 
to  obtain  the  insurance,  and  by  income 
from  the  investment  of  proceeds  from 
the  sales  of  homes  that  HUD  acquires 
upon  payment  of  insurance  claims  to 
the  lenders. 

This  proposed  rule  would  amend  the 
regulations  governing  reimbursement  of 
expenses  paid  for  the  preservation, 
protection  and  operation  of  the 
properties  until  conveyance  to  HUD. 
The  purpose  of  these  amendments  is  to 
improve  the  efficiency  of  the  program, 
thereby  protecting  the  insurance  funds 
and  assuring  the  availabiUty  of  the 
program  for  use  by  future  homebuyers. 
In  developing  the  final  rule,  the 
Department  will  analyze  public 
comments  and  all  other  available  data  to 
assure  the  effectiveness  of  the  proposed 
changes  in  improving  the  efficiency  of 
the  program. 

Currently,  HUD  regulations  (24  CFR 
203.402(g))  authorize  the  Department  to 
reimburse  a  mortgagee  100%  for  all 
reasonable  expenses  paid  for  the 
preservation,  protection,  and  operation 
of  properties  until  conveyance  to  HUD. 
There  is  httle  incentive  for  mortgagees 
to  keep  costs  down.  In  many  cases,  the 
maximum  allowable  amoimts  become 
the  claimed  amount  without  an  attempt 
to  secure  the  same  services  for  lower 
amounts.  Moreover,  HUD  has 
experienced  problems  with  mortgagees 
exceeding  established  limits  without 
approval,  and  submitting  claims  for 
inappropriate  expenditures.  These 
practices  indicate  that  many  mortgagees 
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are  not  attempting  to  ksep  cost*  to  a 
minimum. 

The  Department  believes  that  placing 
a  two-thirds  reimbursement  limitation 
on  preservation  and  protection  expenses 
will  provide  a  strong  financial  incentive 
for  mortgagees  to  monitor  their 
preservation  and  protection 
expenditures  more  carefully.  The  cost- 
sharing  aspect  of  this  proposed  rule 
shouldencourage  tighter  internal 
controls  within  a  mortgagee's  own 
operation  to  prevent  higher  than 
necessary  expenses  andresult  in  a 
decrease  on  the  demands  on  HUD's 
Insurance  funds.  This  change  is  also 
consistent  with  FHA's  cost-sharing 
practice  of  limiting  mortgagees  to  a  two- 
thirds  reimbursement  of  foreclosure 
costs  in  single  tamily  claims.  Moreover, 
the  Department  beUeves  that  this 
proposed  rule  change  will  provide  a 
ruither  incentive  for  mortgagees  to  make 
sound  underwriting  decisions  on  FHA- 
Insured  mortgages  so  as  to  lower  the 
probabiUty  of  a  foreclosure  claim. 
However,  because  the  changes  proposed 
in  this  nile  are  discretionary  changes, 
these  changes  would  apply 
prospectively  only. 

This  proposed  rule  would  place  a 
two-thirds  reimbursement  limitation  on 
preservation  and  protection  expenses, 
which  include  the  costs  of  performing 
an  inspection  as  required  by  24  CFR 
203.377,  the  costs  of  determining 
whether  the  property  is  vacant  or 
abandoned,  tne  costs  of  evicting 
occupants,  and  the  costs  of  removing 
personal  property  from  the  property. 
Mortgagees  will  continue  to  be 
responsible  for  maintaining  the  same 
level  of  preservation  and  protection 
services  and  the  Department  will 
continue  to  hold  mortgagees 
accountable  for  the  security  of  the 
property  pending  conveyance  to  the 
Seoetary. 

n.  Other  Matters 

A.  Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866  on 
Regulatory  Plaiming  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  this  proposed  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  as 
provided  under  the  section  of  this 
preamble  entitled  "AOOAESSES." 

B.  Environmental  Impact 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  maids  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 


implement  section  102(2KC)  of  the 
National  Environmental  Policy  Act  of 
1960.  The  finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  General  Counsel,  the  Rules 
Docket  Clerk,  room  10276, 451  Seventh 
Street.  SW..  Washington.  DC  20410. 

C.  Executive  Order  12612.  Federalism 
The  General  Counsel,  as  the 

Designated  Official  under  section  6(a)  of 
Executive  order  12612.  Federalism,  has 
determined  that  the  policies  contained 
In  this  proposed  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  order.  Specifically,  the 
requirements  of  this  proposed  rule  are 
directed  to  lenders,  and  do  not  impinge 
upon  the  relationship  between  Federal 
government  and  State  and  local 
governments. 

D.  Executive  Order  12606.  the  Family 
The  General  Counsel,  as  the 

Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  bmily  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  cutler.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  fix>m 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  The  proposed 
rule  is  expected  to  encourage  greater 
efficiency  and  economies  among  lenders 
in  expending  funds  on  preserving  and 
protecting  houses  prior  to  their 
conveyance  to  HUD.  While  lenders  will 
assume  a  portion  of  these  costs,  the 
costs  associated  with  preservation  are 
not  expected  to  have  a  significant 
economic  impact  on  lenders 
participating  in  the  program. 

F.  Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1505  in  the 
Department's  Soniannual  Agenda  of 
Regulations  publiilied  on  October  25. 


1993  (58  FR  56402,  56423)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  and  was 
requested  by  and  submitted  to  the 
Committee  on  Banking,  Housing  and 
Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

G.  The  Catalog  of  Federal  Domestic 
Assistance  program  number(s)  are 
14.117. 14.120. 14.121, 14.123. 

List  of  Subjects  in  24  CFR  Part  203 

Hawaiian  Natives.  Home 
improvement.  Loan  programs — housing 
and  community  development.  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly.  24  CFR  part  203  would 
be  amended  as  follows: 

PART  203-SINQLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  part  203 
would  continue  to  read  as  follows: 

Audiority:  12  U.S.C  1709. 1710, 1715b;  42 
U.S.C  3S35(d)).  In  addition,  subpart  C  is  also 
issued  under  12  U.S.C  1715u. 

2.  In  §  203.402.  paragraph  (g)  would 
be  revised,  paragraph  (q)  would  be 
removed,  and  {>aragraph  (r)  would  be 
redesignated  to  be  paragraph  (q),  to  read 
as  follows: 

1 203.402    Itsnw  Indudad  in  |Mym«n»— 
conveyed  and  non-conveyed  propertlaa. 

•        •        •        •        • 

(g)(1)  For  mortgages  insured  imder 
firm  commitments  issued  before 
November  19. 1992.  or  under  direct 
endorsement  processing  where  the 
credit  worksheet  was  signed  by  the 
mortgagee's  approved  underwriter 
before  November  19, 1992,  reasonable 
costs  paid  by  the  mortgagee,  with  the 
approval  of  the  Secretary,  for  the 
purpose  of  protecting,  operating  or 
preserving  the  property,  or  removing 
debris  bom  the  property. 

(2)  For  mortgages  insured  under  firm 
commitments  issued  on  or  after 
November  19. 1992.  but  before  (insert 
effective  date  of  the  final  rulel,  or  under 
direct  endorsement  processing  where 
the  credit  worksheet  was  signed  by  the 
mortgagee's  approved  vmderwriter  on  or 
after  November  19. 1992.  but  before 
(insert  effective  date  of  the  final  rulel. 
reasonable  costs  paid  by  the  mortgagee, 
with  the  approval  of  the  Secretary,  for 
the  purpose  of  protecting,  operating  or 
preserving  the  property,  or  removing 
debris  finm  the  property  prior  to  the 
time  of  conveyance  required  by 
§203.359. 
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(3)  For  iQortgagM  insund  under  finn 
commitmenU  issued  on  or  after  [insert 
effective  date  of  the  final  rule],  or  under 
direct  endorsement  processing  where 
the  credit  worksheet  was  signed  by  the 
mortgagee's  approved  underwriter  on  or 
after  (insert  effective  date  of  the  final 
rule],  reasonable  costs  paid  by  the 
mortgagee,  with  the  approval  of  the 
Secretary,  in  an  amount  not  to  exceed 
two-thirds  of  such  costs,  for  the  purpose 
of  protecting,  opwrating  or  preserving 
the  property,  or  removing  debris  from 
the  property  prior  to  the  time  of 
conveyance  required  by  §  203  359. 

(4).  Reasonable  costs  incurred  by  the 
mortgagee  in  protecting,  operating  or 
preserving  the  property  include  the 
costs  of  performing  inspections  required 
by  §  203.377,  the  costs  of  determining 
whether  the  property  is  vacant  or 
abandoned,  the  costs  incurred  in 
evicting  occupants,  and  the  costs 
incurred  in  removing  personal  property 
from  acquired  properties. 

Dated:  November  12, 1993. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
IFR  Doc  93-28387  Filed  11-17-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
(FRL-4801-^ 

National  Oil  and  Hazardoua 
Substancaa  Pollution  Contingency 
Plan;  National  Priorities  Ust  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Witco  Chemical  Corporation  site  from 
the  National  Priorities  List:  Request  for 
comments. 


SUMMART:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  its 
intent  to  delete  the  Witco  Chemical 
Corporation  (Witco)  site  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  EPA  and  the 
State  of  hfew  Jersey  Department  of 
Environmental  Protection  and  Energy 
(NJDEPEl  have  determined  that  no 


further  cleanup  by  responsible  parties  is 
appropriate  under  CERCLA.  Moreover. 
EPA  and  NJDEPE  have  determined  that 
remedial  activities  conducted  at  the  site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment 
DATES:  Comments  concerning  the 
deletion  of  the  Witco  site  from  the  NPL 
may  be  submitted  on  or  before 
December  17, 1993. 
ADDRESSES:  Comments  may  be  mailed 
to:  John  Osolin,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  D.  26  Federal  Plara. 
room  747,  New  York,  New  York  10278. 

Comprehensive  information  on  the 
Witco  site  is  contained  in  the  EPA 
Region  11  public  docket,  which  is 
located  at  EPA's  Region  II  office,  and  is 
available  for  viewing,  by  appointment 
only,  from  9  a.m.  to  5  p.m.,  Monday 
through  Friday,  excluding  holidays.  For 
further  information,  or  to  request  an 
appointment  to  review  the  public 
docket,  please  contact  Mr.  Osolin  at 
(212) 264-9301. 

Background  information  bom  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  Witco  site's 
Administrative  Record  repository 
located  at:  Oakland  Public  Library, 

.    Municipal  Plaza,  Oakland,  New  Jersey 
07436,  (201)  337-3742.  Hrs.  M-TH  10 

:    a.m.-9  p.m.  F&SA  10  a.m.-5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
OsoUn  at  212-264-0301. 

SUPPt.EMENTARY  MFORMATXM: 
Table  of  Contents: 
.   I.  Introduction 
IL  NPL  Deletion  Criteria 
III.  DeietioD  Procedures 
rv.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

EPA  Region  II  aimounces  its  intent  to 
delete  the  Witco  site,  Oakland,  New 
Jersey,  bom  the  NPL  and  requests 
public  comment  on  this  deletion.  TTie 
NPL  is  appendix  B  to  the  NCP,  whidi 
EPA  promulgated  pursuant  to  section 
105  of  CERCLA.  as  amended.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substances  Superiund  Response  Trust 
Fund  (the  Fund).  Pursuant  to 
§  300.425(e)(3)  of  the  NCP.  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions,  if 
conditions  at  such  site  warrant  action. 

EPA  will  accept  comments 
concerning  the  Witco  site  for  thirty  (30) 
days  after  publication  of  this  notice  in 
the  Federal  Register  until  December  17. 
1993. 


Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Section  in  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  bow  the  Witco  site  meats  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  bom  the 
NPL.  In  accordance  with  40  CFR 
300.425(e)(l)(iHiii).  sites  may  be 
deleted  bom  the  NPL  where  no  further 
response  is  appropriate.  In  making  this 
determination,  EPA.  in  consultation 
with  NJDEPE,  will  consider  whether  any 
of  the  following  criteria  has  been  met; 

1.  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required:  or 

2.  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

3.  Tlie  remedial  Investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  pubhc  health  or  to 

*the  environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 
Deletion  of  a  site  bom  the  NPL  does 
not  preclude  eligibiUty  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions. 
Section  105(e)  of  CERCLA  states: 
"Whenever  there  has  been,  after  January 
1. 1985,  a  significant  release  of 
hazardous  substances  or  pollutants  or 
contaminants  bom  a  site  which  is  listed 
by  the  President  as  a  "Site  Cleaned  Up 
to  Date"  on  the  National  PrioriUes  List, 
the  site  shall  be  restored  to  the  National 
Priorities  List  without  application  of  the 
hazard  ranking  system." 

ni.  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  was  located  has 
concurred,  and  the  public  has  been 
afforded  an  opportimity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management. 

EPA  Region  n  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete.  The 
Agency  believes  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
bom  the  local  community  may  be  most 
pertinent  to  deletion  decisions.  The 
tbllowing  procedures  were  used  for  the 
intended  deletion  of  the  Witco  site: 
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1.  EPA  Region  11  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  NJDEPE  has  concurred  with  the 
deletion  decision. 

3.  Concurrent  with  this  Notice  of 
Intent  to  Delete,  a  notice  has  been 
published  in  local  newspapers  and  has 
been  distributed  to  appropriate  federal, 
state  and  local  officials,  and  other 
interested  parties.  This  notice 
announces  a  thirty  (30)  day  pubhc 
comment  period  on  the  deletion 
package  starting  on  November  18, 1993. 
and  concluding  on  December  17, 1993. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
OfHce  and  the  local  site  information 
repositories. 

The  comments  received  during  the 
comment  period  will  be  evaluated 
before  the  hnal  decision  is  made.  EPA 
Region  II  will  prepare  a  Responsiveness 
Summary  which  will  address  the 
comments  received  during  the  public 
comment  period. 

If  after  consideration  of  these 
comments.  EPA  decides  to  proceed  with 
deletion,  the  EPA  Regional 
Administrator  will  place  a  Notice  of 
Deletion  in  the  Federal  Register.  The 
NPL  will  reflect  any  deletions  in  the 
next  final  update.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  EPA. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 

Agency's  rationale  for  recommending 
deletion  of  the  VVitco  Site.  Oakland, 
New  Jersey  from  the  NPL. 

Witco  has  owned  and  operated  a 
technical  research  facility  for  the 
development  of  specialty  chemicals  at 
this  9-acre  site  on  Bauer  Drive  in 
Oakland,  New  Jersey  from  1966  through 
the  present.  From  1966  through  1984. 
the  company  neutralized  laboratory 
wastewater  in  a  2,000  gallon 
underground  acid  neutralizing  tank,  and 
then  discharged  it  to  a  series  of 
underground  seepage  pits. 

On  March  10. 1982,  representatives  of 
NJDEPE's  Division  of  Water  Resources 
performed  an  inspection  at  the  facility 
to  review  operations  and  wastewater 
management  practices  for  compliance 
with  the  New  Jersey  Water  Pollution 
Control  Act. 

On  April  2. 1982.  NJDEPE  issued  a 
directive  requiring  that  Witco  take 
measures  to  cease  the  unpermitted 
discharge  of  industrial  wastewaters  to 
ground  water  at  the  site.  On  July  16. 
1982,  NJDEPE  further  directed  Witco  to 
submit  a  plan  for  the  elimination  of  the 
discharge  of  industrial  wastewaters  into 
ground  water  and  to  implement  a 


hydrogeological  study  to  investigate 
possible  soil  and  ground-water 
contamination. 

On  April  14, 1982  and  November  18, 
1982,  NJDEPE  collected  seepage  pit,  soil 
and  ground-water  samples  at  the 
facility.  Compounds  detected  include 
petroleum  hydrocarbons,  chloroform, 
toluene,  carbon  tetrachloride, 
chlorobenzene,  benzene,  xylene  and 
ethylbenzene. 

In  response  to  NJDEPE's  directive, 
Witco  initiated  a  hydrogeological 
investigation  in  November  1982  which 
included  the  installation  and  sampHng 
of  four  ground-water  monitoring  wells. 
In  addition,  three  soil  borings  and  two 
sludge  samples  from  the  seepage  pit 
system  were  collected  and  analyzed. 
The  analyses  revealed  that  the  groimd 
water,  soil  and  sludge  were 
contaminated  with  petroleum 
hydrocarbons  and  various  organic 
compounds  including  toluene,  carbon 
tetrachloride,  chloroform,  xylene, 
benzene  and  chlorobenzene. 

In  February  1984.  Witco  replaced  its 
iinderground  seepage  pit  system  with  a 
6,000  gallon  capacity  fiberglass  tank 
with  associated  line  connections, 
pumps  and  level  gauges.  This  tank  is 
used  for  the  acoimulation  of  laboratory 
wastewaters  prior  to  off-site  disposal. 
The  system  has  been  In  operation  at  the 
facility  from  February  1984  through  the 
present. 

On  August  28, 1985.  EPA  performed 
a  Site  Investigation  at  the  facility  to 
evaluate  potential  contamination  due  to 
the  previous  operation  of  the 
underground  seepage  pit  system. 
Ground  water,  soil  and  surlFace  water 
were  sampled  and  analyzed. 
Compounds  detected  during  the  Site 
Investigation  include  2-butanone, 
dieldrin.  4.4'-DDE.  4.4'-DDT  and 
benzo(a)pyrene. 

On  November  30. 1987.  Witco 
initiated  activities  at  the  site  including 
excavation  and  stockpiling  of  soils, 
removal  of  sludge  from  the  six  seepage 
tanks,  and  removal  and  disposal  of  the 
seepage  tanks.  These  activities  were 
completed  in  January  1988.  Soils  that 
were  shown  by  Witco's  analyses  to 
contain  greater  than  100  parts  per 
milUon  of  petroleum  hydrocarbons  were 
removed  and  disposed  of  off  site.  Witco 
reported  that  approximately  720  cubic 
yards  of  soil  and  other  debris,  and 
fourteen  55-gallon  drums  of  sludge  were 
disposed  of  off  site.  Ground-water 
samples  from  monitoring  wells  at  the 
facility  were  collected  and  analyzed  by 
Witco  on  five  occasions  from  February 
1987  to  June  1988  as  part  of  a  voluntary 
'monitoring  program.  The  removal  and 
disposal  of  materials  from  the  site  and 
the  collection  and  analyses  of  samples 


were  conducted  voluntarily  by  Witco 
and  were  not  subject  to  EPA  or  NJDEPE 
oversight  or  verification. 

The  site  was  proposed  for  inclusion 
on  the  Superfund  National  Priorities 
List  (NPL)  by  a  notice  published  in  the 
Federal  Register  (53  FR  23988),  on  June 
24, 1988.  On  October  4, 1989,  the  site 
was  formally  placed  on  the  NPL  by  a 
notice  published  in  the  Federal  Register 
(54  FR  41000-41015). 

In  June  1989,  EPA  notified  Witco  of 
its  potential  Superfund  liability  with 
respect  to  the  site.  EPA  offered  Witco 
the  opportunity  to  conduct  or  finance 
the  Remedial  Investigation  and 
Feasibility  Study  (RUFS)  for  the  site  and 
Witco  agreed.  Witco  and  EPA  entered 
into  an  Administrative  Order  on 
Consent  (Order)  which  provided  for 
Witco's  performance  of  the  RI/FS  with 
oversight  by  EPA.  The  Order  became 
effective  on  August  29, 1989. 

Witco  contracted  with  Roy  F.  Weston, 
Inc.  (Weston)  to  conduct  an 
investigation  to  characterize  the 
geology,  ground-water  hydrology  and 
the  chemical  quaUty  of  the  soil  and 
ground  water  at  the  site.  The 
investigation  included  the  installation 
of  additional  monitoring  wells  and 
piezometers,  drilling  of  soil  borings, 
Collection  of  soil  samples,  and  four 
rounds  of  ground-water  samples.  All 
samples  were  analyzed  for  volatile 
organic  compounds,  inorganic 
compounds,  base-neutral  and  add 
extractable  organic  compounds  (BNAs), 
pesticides  and  polychlorinated 
biphenyls  (PCBs).  The  analytical  results 
indicated  no  significant  levels  of 
contaminants  in  site  soils  or  surface 
water,  and  although  there  were  sporadic 
detections  of  contaminants  in  site 
ground  water,  no  discernible 
contaminant  plume  was  found. 

Based  on  the  results  of  the  RI,  it 
appears  that  the  removal  of  the  seepage 
pits  and  surrounding  soil,  luidertaken 
by  Witco  in  1987.  effectively  remediated 
the  contamination  at  the  Witco  Site. 
Therefore,  on  September  28. 1992.  EPA 
signed  a  Record  of  Decision  (ROD)  for 
this  site,  selecting  "No  Further  Action" 
to  address  the  site.  The  ROD  also  calls 
for  the  implementation  of  a  limited 
ground-water  monitoring  program.  EPA 
will  monitor  the  residential  well  located 
at  18  Bailey  Avenue,  once  a  year  for  a 
period  not  less  than  five  years.  This  well 
was  selected  because  it  is  the  only 
residential  well  downgradient  of  the 
Site  which  is  located  between  the  site 
and  Oakland  Public  Supply  Well  #5.  In 
the  unlikely  event  that  site-related 
contamination  has  migrated  off  the  site, 
the  monitoring  program  will  not  only 
ensure  that  this  residential  well  has  not 
been  impacted,  but  will  provide  an  early 
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warning  for  the  public  water  supply, 
should  any  such  contamination  migrate 
toward  Oakland  Public  Supply  WeU  #5. 

Because  the  "No  Further  Action" 
remedy  does  not  result  In  hazardous 
substances,  pollutants,  or  contaminants 
(attributable  to  on-site  activities) 
remaining  on-site  above  health-based 
levels,  the  five-year  review  does  not 
apply. 

Having  met  the  deletion  criteria.  EPA 
proposes  to  delete  this  site  from  the 
NfPL.  EPA  and  NJDEPE  have  determined 
that  the  response  actions  are  protective 
of  human  health  and  the  environment. 

Dated:  September  8, 1993. 
William  ).  Muszyntld. 
Acting  Regional  Administrator. 
(FR  Due.  93-27987  Filed  11-17-93;  8;45  am] 
BUMS  cooe  MM-as-* 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[ET  Docket  Ma  93-62;  DA  93-1350J 

Guidelines  for  Evaluating  the 
Environmental  Effects  of 
Radlofrsquency  ftadiation 

AGENCY:  Federal  Communications 
Commission. 

ACTKMI:  Proposed  rule:  extension  of 
comment  period. 


SUMMARY:  The  Chief  of  the 
Commission's  Office  of  Engineering  and 
Technology  has  granted  a  60  day 
extension  for  filing  comments  and  reply 
comments  in  response  to  the  Notice  of 
Proposed  Rule  Making  (NPRM).  This 
extension  is  in  response  to  requests  filed 
by  CBS.  Inc.  ("CBS").  Capital  Cities/ 
ABC  Inc.  ("Capital  Cities')  and 
Hammett  and  Edison,  Inc.  The 
additional  time  will  allow  for  hirther 
analysis  with  respect^to  recent  data  and 
information  relevant  to  the 
Commission's  implementation  of  new 
radiofrequency  exposure  guidelines. 
DATES:  Comments  are  due  by  January 
11.  1994.  Reply  comments  are  due  by 
February  10, 1994. 

AOOflESSES:  Federal  Communications 
Commission,  1919  M  Street.  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Robert  Cleveland.  Office  of  Engineering 
and  Technology.  Federal 
Communications  Commission.  (202) 
653-8169. 

SUPPt-EIIENTARY  INFORMATION:  1.  On 
November  2. 1993.  CBS  Inc.  ('CBS") 
and  Capital  Qties/ABC  Inc.  ("Capital 
Cities"),  licensees  of  AM,  FM  and 


television  broadcast  stations,  filed  with 
the  Commission  a  "Request  for 
Extension  of  Time"  in  the  above-named 
proceeding.  CBS  and  Capital  Cities 
requested  that  the  Commission  extend, 
by  a  period  of  sixty  (60)  days,  the  time 
for  filing  comments  and  reply 
comments.  A  similar  request  was  filed 
by  Hammett  and  Edison,  Inc..  a 
broadcast  consulting  firm,  on  November 
2, 1993. 

2.  The  deadline  originally  established 
for  filing  commoits  was  August  13, 
1993,  and  the  date  for  reply  comments 
was  September  13. 1993.  Previously,  on 
August  3. 1993,  the  Commission  granted 
a  request  filed  by  the  National 
Association  of  Broadcasters  (NAB)  for 
an  extension  of  time  of  ninety  (90)  days 
for  filing  comments  and  reply 
comments.!  This  action  established  a 

.    new  deadline  for  filing  comments  on 
November  12. 1993.  and  a  new  deadline 
for  reply  comments  of  December  13. 
1993. 

3.  The  previous  extension  was  granted 
to  allow  NAB  time  to  complete  a  study 
com.missioned  to  develop  non- 
measurement  based  techniques  for 
determining  compliance  with  new 
guidelines  for  human  exposure  to 
radiofrequency  (RF)  fields  proposed  for 
adoption  by  the  Commission.*  The 
Commission  has  proposed  to 
incorporate  into  its  rules  the  newly 
revised  standard  of  the  American 
National  Standards  Institute  (ANSI) 
developed  by  the  Institute  of  Electrical 
and  Electronics  Engineers  (IEEE)  and 
designated  IEEE  C95.1-1991  (also  ANSy 
IEEE  C95.1-1992).3  CBS  and  Capital 
Cities  have  requested  the  latest 
extension  in  order  to  complete  their 
analysis  of  recent  data  and  information, 
including  results  from  the  NAB  study 
and  experimental  results  fi-om  the 
laboratory  of  Dr.  Om  P.  Gandhi,  that 
have  become  available  relative  to 
broadcaster  compliance  with  the  new 
guidelines. 

4.  CBS.  Capital  Cities,  and  Hammett 
and  Edison  note  that  the  new 
information  with  respect  to  the 
consequences  of  the  proposed 
guidelines  has  only  recently  become 
available.  CBS  and  Capital  CiUes  state 
that  preUminary  assessment  of  this 
information  suggests  that  adoption  of 
the  guideUnes,  especially  those  that 
relate  to  induced  RF  currents,  may 
significantly  impact  broadcasters. 
Hammett  and  Edison  also  have 
indicated  that  the  new  data  is  likely  to 

•  See  Order  Extending  Time  for  Comments  and 
Reply  CommenU.  ET  Docket  93-62,  B  FCC  Red 
5528  (1993). 

>  See  Notice  of  Proposed  Rule  Making  in  ET 
Docket  93-62.  8  FCC  Red  2849  (1993). 

>  Id..  Note  2  at  paragraph  1. 


affact  implementation  requirements  for 
broadcasters.  CBS  and  Capital  CiUes 
maintain  that  additional  time  is 
necessary  to  consider  the  implications 
of  the  new  data,  both  to  determine 
whether  further  study  is  required  and  to 
assess  the  effect  that  the  proposed 
guidelines  will  have  on  broadcast 
operations. 

5.  CBS  and  Capital  Cities  believe  that 
additional  time  is  required  to  allow 
broadcasters  to  conduct  field 
measurements  to  evaluate  the  new 
theoretical  and  experimental  results. 
They  also  point  out  that  the  equipment 
necessary  to  make  such  measurements 
has  not  been  readily  available 
commercially,  further  justifying  the 
need  for  additional  time. 

6.  The  Commission  does  not  routinely 
grant  requests  for  extensions  of  time.* 
However,  we  recognize  the  complexity 
of  the  issues  raised  by  the  new  exposure 
guidehnes  and  the  difficulties  in 
developing  reasonable  methods  by 
which  compUance  can  be  evaluated.  In 
this  regard,  it  is  clear  to  us  that  there  is 

a  need  for  additional  data  and  analysis, 
particularly  with  respect  to  the  new 
guidehnes  for  induced  and  contact 
currents.  If  by  granting  this  request  for 
an  extension  meaningful  insights  can  be 
gained  into  these  issues,  it  appears  that 
such  an  extension  will  benefit  all 
concerned  parties. 

7.  An  extension  could  delay 
somewhat  the  Implementation  schedule 
for  new  guidelines.  However,  by 
providing  further  opportunity  to  acquire 
information  needed  for  accurate  and 
reasonable  procedures  and  methods,  an 
extension  may  actually  facihute  the 
process  of  guideline  implementation.  It 
appears  that  there  is  adequate 
justification  to  support  these  requests, 
and  we  believe  that  the  public  interest 
will  best  be  served  by  an  extension. 

8.  Accordingly,  if  is  ordered  that.  The 
deadline  for  filing  comments  is 
e.xtended  to  January  11. 1994,  and  the 
deadline  for  filing  reply  comments  is 
extended  to  February  10. 1994.  This 
action  is  taken  pursuant  to  sections  4(i) 
and  303  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i)  and 
303.  and  pursuant  to  §§0.31,  0.241  and 
1.46  of  the  Commission's  Rules,  47  CFR 
0.31,  0.241  and  1.46. 

Federal  Communications  Commission.. 

Humbu  p.  Stanley, 

Chief  Engineer. 

IFR  Doc.  93-28382  Filed  11-17-93;  8.45  am) 

BtLUNG  CODE  tril-OI-M 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Chapter  V 
[Docket  No.  93-85;  Notic*  01] 

Negotiated  Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  NHTSA  is  requesting 
comments  on  which  of  its  contemplated 
future  rulemaking  proposals  would  be 
suitable  candidates  for  development 
through  the  use  of  the  negotiated 
rulemaidng  process  beginning  in 
calendar  year  1994.  NHTSA  is 
requesting  these  comments  to  aid  it  in 
complying  with  the  requirement  in  a 
recent  Executive  Order  for  each  agency 
to  explore  and,  where  appropriate,  use 
consensual  mechanisms  for  developing 
regulations,  including  negotiated 
rulemaking.  These  comments  will  help 
the  agency  identify  possible  candidates 
for  negotiated  rulemaking. 
DATES:  Comments  must  be  received  by 
December  17, 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m.-4  p.m.  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Versailles,  Office  of  Chief  Coimsel, 
NCC-20,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  36&-2992. 

SUPPLEMENTARY  INFORMATION:  On 

September  30, 1993.  the  President  . 
issued  Executive  Order  12866. 
Regulatory  Planning  and  Review,  which 
requires  Federal  agencies  to  take  various 
actions  to  improve  the  regulatory 
process.  Among  those  directives  is  one 
requiiing  sach  agency  to  explore  and, 
where  appropnate,  use  consensual 
mechanisms  for  developing  regulations, 
including  negotiated  rulemaking.  By 
memorandum  of  the  same  date,  the 
President  further  ordered  each  agency  to 
identify,  within  90  days  (i.e.,  by 
December  29. 1993).  at  least  one 
rulemaking  that  the  agency  will  develop 
through  the  use  of  negotiated 
rulemaking  during  the  upcoming  year. 
Alternatively,  the  agency  must  explain 
why  it  will  not  be  feasible. 

Negotiated  rulemaking  is  a 
supplement  to  the  traditional 


rulemaking  procedures  that,  if  used 
properly,  can  result  in  better 
rulemaking.  In  negotiated  rulemaking,  a 
regulatory  agency  arranges  for  face-to- 
face  negotiations  among  representatives 
of  affected  interests,  including  the 
agency,  with  a  goal  of  arriving  at  a 
consensus  decision  on  a  recommended 
approach  to  a  particular  problem  within 
the  agency's  rulemaking  authority.  The 
recommendation  is  then  used  by  the 
agency  as  the  basis  for  issuing  a  Notice 
of  Proposed  Rulemaking,  if  that 
recommendation  is  within  the  agency's 
statutory  authority. 

The  purpose  of  this  notice  is  to 
request  interested  persons  to  submit 
comments  that  would  aid  NHTSA  in 
determining  which,  if  any,  of  the 
agency's  future  proposals  for 
rulemaking  would  be  appropriate 
candidates  for  a  negotiated  rulemaking 
by  NHTSA  beginning  in  calendar  year 
1994.  To  aid  interested  persons  in 
preparing  their  comments,  the  agency 
recommends  that  they  consult  the  list  of 
future  NHTSA  proposed  rulemaking 
actions  listed  in  the  Department  of 
Transportation's  recently  pubhshed 
Semiannual  Regulatory  Agenda  (58  FR 
56632,  at  56644;  October  25, 1993). 

Further,  the  agency  requests  that 
interested  persons  base  their  comments 
on  the  criteria  that  should  be  satisfied 
in  order  to  have  a  successful  negotiated 
rulemaking.  These  criteria  relate  to  the 
nature  both  of  the  interested  parties  and 
of  the  issues.  The  agency  has 
summarized  these  criteria  below.  For 
additional  details,  see,  David  M. 
Pritzker  and  Deborah  S.  Dalton, 
Negotiated  Rulemaking  Handbook 
(1990);  and  Philip  J.  Harter,  Negotiating 
Regulations:  A  Cure  for  Malaise,  71  Geo. 
L.J.  1  (1982). 

I.  Parties 

A.  Number.  The  negotiation  process  is 
appropriate  only  if  the  affected  interests 
can  be  represented  by  a  limited  number 
of  participants,  no  more  than  15  to  20. 

B.  Well-Organized  Interests.  It  must  be 
possible  to  identify  peopl?  or 
organizations  who  can  effectively 
represent  each  of  the  affected  interests. 

C.  Power.  No  single  interests  should 
be  powerful  enough  to  dictate  the 
outcome  of  the  proceeding  without 
incurring  an  unacceptable  sanction  from 
the  other  parties.  Even  though  a  party 
may  have  the  power  to  dictate  the 
outcome  of  a  regulation,  it  may  be 
possible  for  the  negotiation  to  be 
successful,  if  another  party  can  impose 
an  unacceptable  sanction  (e.g.,  higher 
costs  or  delay). 

D.  Opportunity  for  Gain.  So  that 
parties  see  it  in  their  interest  to 


negotiate,  it  must  be  possible  for  all 
parties  to  win. 

E.  Agency  is  a  Willing  Participant. 
The  parties  must  have  a  reasonable 
expectation  that  the  agency  will  use  any 
consensus  reached  as  the  basis  of  a 
proposed  rule. 

n.  Issues 

A.  Maturity.  The  subject  matter  of  the 
negotiation  must  be  identified,  and 
there  must  be  sufficient  information  on 
which  to  base  a  decision.  A  rulemaking 
is  inappropriate  if  it  requires  extensive 
factual  research. 

B.  Information.  In  the  alternative,  if 
the  agency  lacks  all  the  necessary 
information  to  develop  a  proposed  rule, 
negotiated  rulemaking  can  provide  a 
better,  less  adversarial  process  for 
obtaining  information  in  the  possession 
of  other  affected  interests. 

C.  Deadline.  There  should  be  a 
deadline  for  reaching  a  decision,  to  help 
convince  the  parties  that  it  is  in  their 
interests  to  compromise  instead  of 
having  another  party  make  the  decision. 
The  deadline  could  arise  from  a  statute 
or  court  order,  or  alternatively,  an 
artificial  deadline  can  be  created  (e.g., 
by  NHTSA  committing  to  publish  an 
NPRM  by  a  specific  date).  However,  the 
deadUne  must  be  selected  so  as  to 
provide  sufficient  time  to  negotiate. 

D.  Multiple  Issues.  The  rule  should 
involve  diverse  issues.  This  will  allow 
room  for  compromise  or  trade  in  the 
negotiation  process. 

E.  Fundamental  Values.  The  issues 
should  be  such  that  no  party  will  have 
to  compromise  a  fundamental  value. 
However,  it  may  be  possible  to  agree  to 
negotiate  only  tbose  issues  which  do  not 
affect  fundamental  values  and  for  the 
agency  to  tentatively  decide  the  other 
issues. 

If  a  commenter  recommends  that  a 
particular  rulemaking  be  developed 
through  negotiated  rulemaking,  that 
commenter  should  show  how  the 
parties  and  issues  in  that  rulemaking 
would  satisfy  each  of  the  above  criteria. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  conmients  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  conmienter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
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compilete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Issued  on  November  12, 1993. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  93-28351  Filed  11-12-93;  4:49  pm) 

BILUNG  CODE  4«10-5»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  930939-3239;  I.D.  0629938] 

Taking  and  Importing  of  Marine 
Mammals;  Fisheries  Certificate  of 
Origin  j  l 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 


SUMMARY:  NMFS  proposed  to  amend  its 
regulations  to  allow  importers  or 
brokers  to  file  "Fisheries  Certificates  of 
Origin,"  which  are  required  for 
importation  of  certain  fish  and  fish 
products,  using  the  U.S.  Customs 
Service's  Automated  Broker  Interface 
system.  The  purpose  of  this  amendment 
is  to  eliminate  excess  paperwork  and 
minimize  the  reporting  burden,  while 


maintaining  an  efficient,  accurate 
system  to  monitor  the  importation  of 
regulated  fish  and  fish  products. 
DATES:  Written  comments  must  be 
received  on  or  before  December  17 
1993. 

ADDRESSES:  Comments  should  be  sent  to 
Dr.  Gary  Matlock.  Acting  Regional 
Director.  Southwest  Region.  NMFS.  501 
W.  Ocean  Blvd..  suite  4200.  Long  Beach. 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Steven  A.  Thompson.  310-980-4000. 

SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  is  obligated  to  monitor  the 
importation  of  certain  fish  and  fish 
products  to  ensure  that  the  products  are 
in  compliance  with  various  provisions 
of  the  Marine  Mammal  Protection  Act 
(16  U.S.C.  1361  etseq]  (MMPA).  the 
Dolphin  Protection  Consumer 
Information  Act  (Pub.  L.  101-627.  title 
IX)  PPCIA).  and  the  IntemaUonal 
Dolphin  Conservation  Act  (Pub.  L.  102- 
523)  (IDCA).  These  laws  reflect  the 
poUcy  of  the  U.S.  Government  to 
ameliorate  a  worldwide  environmental 
crisis  in  which  marine  mammals  and 
other  marine  hfe  are  killed  by 
commercial  fishing  technology,  such  as 
large-scale  driftnets  and  purse  seine  nets 
deployed  to  encircle  dolphins. 

The  MMPA  requires  that  the  Assistant 
Administrator  for  Fisheries.  NMFS 
(AA),  prohibit  the  importation  of 
yellowfin  tuna  [Tbunnus  albacares) 
from  nations  that  have  purse  seine 
vessels  of  greater  than  400  short  tons 
carrying  capacity  operating  in  the 
eastern  tropical  Pacific  Ocean  (FTP), 
unless  the  AA  has  made  a  finding  to 
allow  importation.  A  finding  can  be 
made  only  if  that  nation  has  both  a 
marine  mammal  protection  program  and 
an  incidental  mortality  of  marine 
mammals  comparable  to  that  of  the 
United  States. 

On  November  28. 1990.  President 
Bush  signed  into  law  the  Fishery 
Conservation  Amendments  of  1990 
Pub.  L.  101-627.  Utle  DC  of  which  was 
the  DPCIA.  The  DPCIA:  (1)  Regulates 
the  use  of  labels  suggesting  that  tuna  is 
"dolphin  safe;"  (2)  amends  the  MMPA 
to  require  docimientation  for  the 
importation  of  fish  or  fish  products 
potentially  harvested  by  large-scale 
driftnet;  and  (3)  authorizes  civil 
penalties  for  knowing  and  willful  false 
statements  submitted  to  document  the 
authenticity  of  "dolphin  safe"  labels  on 
tima  products. 

On  September  19. 1991.  NMFS 
published  in  the  Federal  Register  (56 
FR  47418)  interim  final  regulations  to 
implement  the  DPCIA.  As  part  of  those 


regulations,  the  existent  SF  370-1 
"Yellowfin  Tuna  Certificate  of  Origin" 
was  replaced  by  the  NOAA  Form  370 
"Fisheries  Certificate  of  Origin"  (FCO). 
The  labelling  requirements  of  the  DPCIA 
apply  to  all  tuna  products,  not  just 
yellowfin  tuna.  Furthermore,  the  DPCIA 
requires  documentation  of  fish  species 
other  than  tuna,  in  order  to  prevent  the 
importation  of  fish  and  fish  products 
harvested  with  large-scale  driftnets  on 
the  high  seas.  In  addition  to  the 
information  required  on  the  old  SF  379- 
1,  the  new  FCO  provides  space  to 
identify  the  method  of  harvest,  the 
regulatory  category  under  which  the 
product  was  entered,  and  for 
government  certification  of  the 
shipment  and  for  endorsement  by  each 
importer,  exporter,  and  processor  of 
"dolphin  safe"  tuna.  The  FCO  provides 
the  U.S.  Customs  Service  (USCS)  a  tool 
to  monitor  and  deny  entry  of  those  fish 
products  that  are  prohibited  entry  into 
the  United  States. 

Proposal 

NMFS  would  like  to  eliminate  excess 
paperwork  and  minimize  the  reporting 
burden  on  all  parties  involved.  The 
Paperwork  Reduction  Act  requires  that 
all  duphcation  of  data  collection  and  all 
unnecessary  paperwork  be  eliminated. 
Some,  but  not  all.  of  the  information 
contained  on  a  properly  completed  FCO 
is  contained  in  other  import  documents. 
Moreover,  the  USCS  has  established  an 
Automated  Broker  hiterface  (ABI)  to 
allow  electronic  filing  of  importation 
documentation  without  submission  of 
the  paper  forms. 

NMFS  proposes  to  allow  brokers  or 
importers  to  use  the  ABI  system  in  lieu 
of  the  paper  FCO.  This  proposal 
advances  USCS's  long-range  plan  to 
automate  the  importation  process  with 
the  goal  of  ehminating  unnecessary 
paperwork.  NMFS  has  requested,  and 
USCS  has  agreed,  to  incorporate  the 
FCO  into  the  ABI  system.  USCS  has 
agreed  to  collect  the  information  and  to 
make  the  information  available  to  NMFS 
by  electronic  transfer.  This  is  a  mutually 
beneficial  approach.  Much  of  the 
paperwork  required  for  entry  of  fish 
products  would  be  eliminated.  NMFS 
would  have  the  required  information, 
while  the  need  for  NMFS  to  employ 
data  entry  personnel  would  be 
eliminated.  Some  of  the  information 
collected  on  the  FCO  is  akeady 
collected  electronically  on  Customs 
Form  7501  or  other  entry  documents. 
Electronic  filing  would  help  to  speed 
the  process  of  bringing  imported  fish 
products  into  the  United  States  and 
would  reduce  paper  processing  by 
importers,  while  continuing  to  allow 
NMFS  to  continue  to  receive  all 
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information  required  to  monitor  the 
importation  of  the  fish  and  fish  products 
subject  to  these  regulations. 

NMFS  receives  6.00Q-8.000  FCOs  per 
year.  Most  are  forwarded  by  USCS  from 
the  entry  ports,  but  some  are  sent 
directly  from  U.S.  canneries  or  import 
brokers.  These  documents  are  reviewed 
and  the  information  is  entered  into  a 
database.  The  forms  are  then  archived. 

It  is  the  policy  of  USCS  and  the  Office 
of  Management  and  Budget  (0MB),  the 
agency  charged  with  paperwork 
reduction,  to:  (1)  Eliminate  the  paper 
form  requirement  for  users  of  the  ABI 
system  to  reduce  the  paperwork  burden 
on  the  public:  (2)  prevent  duplication  of 
electronic  data  collection  among  Federal 
agencies:  and  (3)  increase  the  number  of 
entries  eligible  for  paperless  processing. 
This  proposal  would  accomplish  these 
goals. 

The  ABI  system  for  the  FCO  will  not 
be  ready  until  the  first  quarter  of  1994. 
Many  details  still  need  to  be  worked  out 
before  initiating  electronic  filing  of  the 
FCO.  Recognizing  this,  NMFS  is 
structuring  its  regulations  to 
accommodate  both  the  existing  paper 
system  and  the  future  electronic  filing  of 
the  FCO.  To  facilitate  the  conversion  to 
electronic  filing,  the  proposed  rule 
would  permit  electronic  filing  at  any 
and  all  points  of  entry  where  the  ABI 
system  is  or  may  become  available. 
After  the  ABI  system  is  implemented  for 
the  FCO,  importers  would  have  the 
option  to  file  electronically  or  submit 
the  paper  FCO  upon  entry.  If  an 
.  importer  is  unable  to  participate  in  the 
electronic  filing  system,  the  paper  FCO 
could  still  be  used. 

Fart  of  the  effect  of  these  rule 
modifications  would  be  to  reduce  the 
filing  burden  on  the  import  industry,  to 
require  some  potentially  new  record 
keeping  by  importers  and  to 
significantly  reduce  the  time  and  effort 
required  for  importers  to  make  the 
required  filings.  The  Federal 
Communications  Commission  (FCC) 
evaluated  the  ABI  system  before 
adopting  its  usage  for  some  of  its  import 
requirements,  and  has  estimated  that  a 
40-percent  reduction  in  preparation/ 
submission  time,  from  5  minutes  to  3 
minutes  per  submission,  is  possible. 
This  translates  into  a  productivity 
increase  from  12  submissions  per  hour 
to  20  submissions  per  hour.  This 
improvement  is  due  primarily  to  the 
benefits  of  automation  and  to  the  fact 
that  much  of  the  FCC  required  data  is 
already  collected  by  USCS  for  its  own 
purposes.  A  similar  estimate  is  made  for 
NMFS  requirements.  NMFS  would 
continue  to  receive  the  same 
information  electronically  that  it  now 
receives  on  the  paper  NOAA  Form  370. 


Importers  or  their  brokers  would  be 
required  to  maintain  documentation  to 
verify  electronic  entries  for  a  period  of 
5  years  after  the  entry:  any  FCOs 
acquired  from  foreign  exporters, 
invoices,  "dolphin  safe"  certification, 
etc.,  must  be  maintained  by  the  broker 
or  importer.  NMFS  enforcement  officers 
would  have  access  to  these  documents, 
upon  request,  for  routine  inspections 
and  when  investigating  alleged 
violations  of  the  MNJPA  or  "dolphin 
safe"  labeling  violations. 

In  addition  to  a  reduction  in  workload 
for  both  industry  and  the  Government, 
the  change  to  electronic  filing  would 
enhance  the  ability  of  NMFS  to  enforce 
rules  pertaining  to  importation  of  fish 
products.  Enforcement  personnel  would 
be  able  to  review  filings  on  a  muCb  more 
timely  basis.  Once  electronic  filing  is 
implemented  and  the  increased  ability 
and  activity  of  NMFS  enforcement 
efforts  is  known,  compliance  with  the 
rules  is  expected  to  increase. 

Classifioation 

NMFS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  the  human  environment. 
From  an  environmental  perspective,  this 
proposed  rule  is  a  technical  change  to 
the  regulations.  The  overall  regulations 
have  been  analyzed  in  Environmental 
Assessments  (EAs)  prepared  for 
previous  regulations  implementing 
section  101(a)  of  the  MMPA.  Therefore, 
this  proposed  rule  is  categorically 
excluded  from  the  requirement  to 
prepare  an  EA  by  section  6.02b.3. 
(b)(ii)(aa)  of  NOAA  Administrative 
Order  216-6,  and  an  Environmental 
Assessment  of  the  proposed  action  has 
not  been  prepared. 

The  AA  has  determined  that  this  rule 
is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  estimated 
economic  impact  on  tuna  imports,  if 
any,  could  be  expected  to  result  in  a 
slight  benefit  to  importers  that  would 
have  their  paperwork  burden  decreased. 
This  proposed  rule  will  not  result  in:  (1) 
An  annual  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries  or  government  agencies;  (2) 
an  annual  effect  on  the  economy  of  $100 
millon  or  more;  or  (3)  significant 
adverse  effect  on  competition, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  import  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  proposed  modifications  to  the 
regulations  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities.  The  only  persons  affected  by 
this  rule  would  be  those  who  opted  to 
file  through  the  ABI  system.  No  one  will 
be  forced  to  use  ABI;  rather,  it  is  an 
option  intended  to  save  money  for  small 
businesses.  The  impact,  if  any,  would  be 
the  requirement  to  maintain  a  file  of 
documentation  for  each  electronic  filing 
for  5  years.  Most  brokers  and  importers 
already  maintain  such  a  file  in  the 
normal  management  of  their  business. 

This  rule  involves  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0648-0040.  Public  reporting 
burden  is  estimated  to  average  24 
minutes  per  response  for  the  electronic 
submission  of  information  and  5 
minutes  for  the  recordkeeping 
requirement,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to:  National 
Marine  Fisheries  Service  (F/PR),  1335 
East-West  Highway,  Silver  Spring,  MD 
20910,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn:  Paperwork  Reduction 
Act  Project). 

List  of  Subjects  in  SO  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  November  5, 1993. 

RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries- 
Tot  the  reasons  set  forth  in  the 

preamble,  50  CFR  part  216  is  proposed 

to  be  amended  as  follows: 

PART  216— REGUU^TIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  etseq.,  unless 
otherwise  noted. 

2.  Section  216.3  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  ABI,  to  read  as  follows: 

S  21 6.3    Deflnltlona. 

ABI  means  Automated  Broker 
Interface,  the  electronic  product-entry 
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filing  system  under  the  control  of  the 

U.S.  Customs  Service,  Department  of  the 

Treasury. 

*        •        •        •        • 

3.  In  §  216.34.  paragraph  (e)(3)(i)(A)(l) 
is  revised  to  read  as  follows: 

I21S.24    Taking  and  relatMl  acts  incidental 
to  commardal  flahing  operationa. 


(3)«  •  • 

(i)  •  •  • 

(A)«  •  • 

(1)  Accompanied  by  a  completed 
fisheries  Certificate  of  Origin  described 
in  paragraph  (e)(3)(iii)  of  this  section,  or. 
for  points  of  entry  where  the  ABI  system 
is  available,  the  information  required  for 
the  Certificate  may  be  filed 
electronically  by  the  ABI  system  in  lieu 
of  the  paper  form,  provided  that  the 


electronic  filing  is  made  no  later  than  at 
the  time  of  entry  and.  all  documentation 
in  support  of  the  ABI  entry  is 
maintained  by  the  importer  or  broker  for 
not  less  than  5  years  and  must  be 
available  for  inspection  by  NMFS 
personnel  upon  request; 

[FR  Doc.  93-28306  Filed  11-17-93;  8-5  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  tt^t  are  applicable  to  ttie 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  dectsions  and 
rulings,  delegations  of  authofrty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearirig  in  this 
section.  . 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  12, 1993 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Question  about  the  items  in  the  listing 
should  be  directed  to  the  agency  person 
named  at  the  end  of  each  entry.  Copies 
of  the  proposed  forms  and  supporting 
documents  may  be  obtained  from: 
Department  Clearance  Officer,  USDA, 
OIRM,  room  404-W  Admin.  Bldg., 
Washington,  DC  20250,  (202)  690-2118. 

Revision 

•  National  Agricultural  Statistics 
Service  Vegetable  Surveys 

On  occasion;  Weekly;  Seasonally 
Farms;  Businesses  or  other  for-profit: 

17,971  responses;  2,723  hours 
Larry  Gambrell  (202)  720-5778 

•  Food  Safety  and  Inspection  Service 
Additional  Methods  for  Destruction  of 

Trichinae  in  Fork  Products 
Recordkeeping;  Once  every  13  weeks 
Businesses  or  other  for-profit;  36 

responses;  37  hours 
Lee  Puricelli  (202)  720-7163 


Reinstatement 

•  Animal  and  Plant  Health  Inspection 

Service 
National  Agricultural  Pest  Information 

System  (NAPIS) 
PPQ  Forms  391.  395,  and  396 
On  occasion;  Semi-annually 
State  or  local  governments;  176.200 

responses;  1,092  hours 
C.  David  McNeal.  Jr.  (301)  436-8247 
L«iTy  K.  Roberson, 
Deputy  Department  Clearance  Officer. 
IFR  Doc.  93-28362  Filed  11-17-93;  8:45  am] 
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Forest  Service 

Greenhorn  Ranger  District;  Sequoia 
National  Forest,  CA;  Notice  of  Intent  To 
Prepare  Supplement  to  Environmental 
Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  the  Cottonwood  and  Golf 
Timber  Sales  Final  Environmental 
Impact  Statement,  Greenhorn  Ranger 
District,  Sequoia  National  Forest. 

SUMMARY:  The  Forest  Service  will 
prepare  a  Supplement  to  the 
Cottonwood  and  Golf  Timber  Sales 
Final  Enviroimiental  Impact  Statement 
to  provide  further  information  of 
impacts  on  the  California  spotted  owl, 
and  current  information  on  reforestation 
success,  on  the  Sequoia  National  Forest, 
Kem  County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
supplement  to  Sandra  Key,  Forest 
Supervisor,  Sequoia  National  Forest, 
900  W.  Grand  Avenue,  Porterville, 
Cahfomia  93257-2035.  telephone  (209) 
784-1500. 

SUPPLEMENTAf^Y  INFORMATION:  A  lawsuit 
was  filed  by  Sequoia  Forest  Alliance 
and  Tulare  County  Audubon  Society  on 
April  29, 1993  in  the  United  States 
District  Court  for  the  Eastern  District  of 
California.  On  August  10, 1993,  the 
District  Court  issued  a  preliminary 
injunction  prohibiting  any  further 
activity  on  the  Cottonwood  Timber  Sale 
pending  completion  of  a  supplement  to 
the  FEIS  for  the  Cottonwood  Timber 
Sale  which  addressed  new  information 
relating  to  the  California  spotted  owl. 

In  response  to  the  court's  order, 
existing  information  will  be  reanalyzed 
based  on  further  investigation  of  the  sale 


and  consideration  of  new  information. 
Although  not  required  by  the  court's 
order,  the  supplement  will  include 
additional  information  on  reforestation 
success  for  the  plantations  in  the  area  of 
the  Cottonwood  timber  sale. 

Sandra  H.  Key.  Forest  Supervisor, 
Sequoia  National  Forest  is  the 
responsible  official. 

The  draft  supplement  is  expected  to 
be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  by  the  end 
of  November  1993.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  draft  supplement  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
supplement  will  be  45  days  from  the 
date  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register.  The 
Forest  Service  believes,  at  this  early 
stage,  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
enviroimiental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contention. 
Vermont  Vanlcee  Nuclear  Power  Corp.  v. 
NEDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Model.  803  F.2d  1016, 1022  (9th 
Circuit  1986)  and  Wisconsin  Heritages, 
Inc.  v.  Harris.  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  supplement 
to  the  environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  supplement, 
comments  on  the  draft  supplement  to 
the  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  of  the  draft  supplement. 
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Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  November  12, 1993. 
LceR-Belaa. 
Acting  Forest  Supetvisor. 
IFR  Doc  93-28366  Filed  11-17-93;  8:45  am] 
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Musetishell  Ecosystem  Management 
Profect;  Clearwater  Nationai  Forest, 
Clearwater  County,  10 

AQENCt:  Forest  Service,  USDA. 
ACTIOM:  Notice:  intent  to  prepare 
environmental  impact  statement 


SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  a  proposed 
timber  harvest  which  would  remove 
approximately  8.5  million  board  feet  of 
timber  from  about  2,051  acres,  build 
about  1.6  miles  of  road,  and  reconstruct 
about  5.5  miles  of  road.  The  proposal 
also  includes  fishery  and  wildlife 
improvement  projects  such  as  installing 
log  wiers.  building  sediment  traps,  and 
closing  roads,  as  well  as  improving 
recreation  bdlities. 

The  area  is  located  on  the  Pierce 
District  of  the  Clearwater  National 
Forest.  Townships  35  and  36  North. 
Range  6  East.  Boise  Meridian. 

The  purpose  of  the  proposal,  and 
subsequent  effects  analysis,  is  to  meet 
the  intent  of  the  Clearwater  Forest  Plan 
using  an  ecosystem  management 
approach  for  management  areas 
included  in  the  14,800  acre  analysis 
area.  There  are  six  management  areas 
(MA)  within  the  analysis  area.  MA-El 
emphasizes  growth  and  yield  of  timber. 
MA-M2  emphasizes  protection  of 
riparian  resources,  MA-A6  emphasizes 
recreational  activities  associated  with 
the  Lewis  and  Qarit  and  Nee-Me-Poo 
Historical  Trails,  MA-C3  emphasizes 
management  of  big-game  winter  range 
not  suited  for  timber  production,  and 
MA-A5  manages  for  developed 
recreation  opportunities. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  3. 1994.  to  receive 
timely  consideration  in  the  preparation 
of  the  Draft  EIS.  The  Draft  EIS  will  be 
filed  with  the  Environmental  Protection 
Agency  in  September  1994.  The  Final 
EIS  and  Record  of  Decision  is  expected 
to  be  issued  in  December  1994. 
ADDRESSES:  Send  written  comments  to 
Rick  Kusicko.  Acting  District  Ranger. 


Pierce  Ranger  District.  P.O.  Box  308. 
Kamiah.  ID  83536. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Linda  Lilly,  EIS  Project  Team  Leader. 
Pierce  Ranger  District.  P.O.  Box  308. 
Kamiah.  ID  83536.  (208)  935-2513. 
SUPPt^MEMTARY  INFORMATION:  In 
response  to  public  demand  for 
sustainable  forest  management,  the 
Forest  Service  has  developed  an 
ecologically-based,  integrated  resource 
approach  to  the  management  of  the 
National  Forest  lands.  Ecosystem 
Management  means  recognizing  the 
complexity  and  dependencies  of 
resources  writhin  ecosystems,  so  effects 
to  the  ecosystems  can  be  predicted  and 
monitored  after  activities  occur.  The 
proposal  includes  timber  harvest  as 
determined  by  the  ecological  need  of  the 
analysis  area.  This  may  vary  from 
slashing  non-merchantable  dead  trees 
and  replanting  to  clearcuts  with  reserve 
trees.  Harvesting  may  not  follow 
traditional  unit  configuration,  or 
prescription.  The  natural  changes  in  tree 
densities,  natural  history,  and  health  of 
the  landscape  will  dictate  how  the  areas 
will  be  treated.  Biological  corridors  and 
nparian  areas  will  be  considered  in  that 
natural  landscape,  as  well  as  human 
imposed  landscapes  and  restrictions, 
such  as  visual  quality  corridors,  cultural 
sites,  recreation  areas  etc.  The 
harvesting  prescriptions  may  be 
dispersed  in  small  clumps,  reach  across 
large  areas,  or  meander  in  and  out  of 
each  other. 

-Because  instream  conditions  are  not 
meeting  desired  conditions  for  cobble 
embeddedness,  erosion  sources  in  the 
watershed  would  be  corrected.  This  may 
include  closing  and  stabilizing  roads 
that  are  no  longer  needed. 

Because  of  the  below  standard 
instream  conditions  in  Gold  and 
Musselshell  Creeks,  the  Forest  Service 
may  install  sediment  traps,  remove 
sediment  by  dredging,  exclude  grazing 
along  Musselshell  Creek  through 
fencing,  install  woody  debris  and 
boulders  for  summer  and  winter  habitat 
improvement,  and  plant  riparian  areas 
to  provide  shade  to  lower  stream 
temperatures. 

Because  the  old  growth  patch  size  is 
small,  and  snag  retention  areas  are 
lacking,  the  Forest  Service  would 
manage  biological  corridors,  and 
designate  five  percent  or  more  old 
growth  habitat  per  10.000  acre 
compartment. 

Because  use  is  increasing  in  dispersed 
camping  areas,  the  Forest  Service  would 
install  vault  toilets  in  two  areas  in  the 
analysis  area. 

Because  there  are  dying  stands  of 
white  pine  and  other  silvicultural 


treatment  needs  in  the  analysis  area,  the 
Forest  Service  would  rehabilitate  dying 
white  pine  plantations,  salvage  dead 
and  dying  timber,  improve  the  species 
mix  through  commercial  and 
precommerdal  thinning,  and  harvest 
stands  that  have  reached  maturity  while 
maintaining  the  old  growth  componenL 

Scoping  began  witn  the  position 
statement  of  a  previous  planned  at  iyity 
called  Musselshell  Gold,  which  has 
been  incorporated  into  the  Musselshell 
EIS.  Scoping  will  continue  with  the 
announcement  of  this  new  proposal, 
open  houses,  and  public  contracts. 
Issues  emerging  from  internal  and 
external  scoping  which  will  lead  to  the 
development  of  alternatives  to  this 
proposal. 

The  lead  agency  for  this  project  is  the 
U.S.  Forest  Service.  The  Forest  Service 
will  cooperate  with  other  County,  State, 
and  Federal  Agencies  who  display  an 
interest  in  the  project,  and  who  require 
assessment  and  concurrence. 

The  responsible  official  for  decisions 
regarding  this  analysis  is  James  Caswell. 
Clearwater  National  Forest  Supervisor. 
His  address  is  12730  Highway  12 
Orofino.  ID  83544. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  September  1994.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  eariy  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statement  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Venvont  Yankee  Nuclear  Power  Corp  v 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338 (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
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the  Pinal  enviromnental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  speciGc 
as  possible.  It  is  also  helpful  if 
comments  refer  to  speciHc  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  Noveraber  5, 1993. 
James  L.  Caswell. 
Forest  Suf>ervisor. 
(FR  Doc.  93-28364  Filed  11-17-93;  8:45  am) 
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Bull  Sweats  Vegetative  Treatment; 
Vegetative  Management  Including  Tree 
Removal  by  Commercial  Harvesting, 
Prescrit>ed  Fire,  Tree  Thinning  and 
Temporary  Road  Construction,  Helena 
National  Forest,  Lewis  A  Ciaric  County. 
IfT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare 
Environmental  Impact  Statement. 


SUMKMRY:  The  USDA.  Forest  Service  is 
gathering  information  and  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  a  vegetation  treatment  proposal.  This 
proposal  will  utilize  prescribed  fire  on 
grassland/shrubland  vegetation  types 
and  a  combination  of  prescribed  fire  and 
tree  removal  within  the  forested 
vegetation.  The  proposal  wrill  also 
involve  the  reconstruction  of  existing 
roads  and  the  construction  of  new  roads 
within  the  project  area.  Temporary 
access  roads  would  be  physically  closed 
when  no  longer  needed  by  this 
proposal.  The  project  area  is  located 
approximately  17  air  miles  northeast  of 
Helena.  Montana. 

The  Forest  Service  proposes  to  treat 
approximately  1350  acres  of  grassland/ 
shrub  land  and  forested  vegetation 
through  prescribed  burning  and  tree 
removal.  Approximately  1.300  acres 
would  be  treated  with  prescribed 
burning  and  350  acres  of  timber  would 
be  harvested.  The  350  acres  of  timber 
harvest  would  be  prescribe  burned 
following  tree  removal  to  reduce  slash 
and  needle  cast.  Timber  would  be  sold 
and  removed  using  predominantly 
unevenaged  harvest  systems  such  as 


individual  tree  selection  and  group 
selection,  as  well  as  some  commercial 
thinning.  Approximately  0.5  mile  of 
new  temporary  road  construction  and 
1.7  miles  of  reconstruction  of  existing 
roads  is  needed  to  access  treatment 
areas.  Following  treatment  the  new 
roads  would  be  physically  closed.  New 
road  construction  and  road 
reconstruction  would  occur  in  the  Bull 
Run  Gulch  and  Dry  Gulch  vicinity. 
The  proposal  is  designed  to  help 
achieve  the  goals  and  objectives  of  the 
1986  Helena  National  Forest  Plan  and 
move  selected  areas  towards  the  desired 
conditions  identified  firom  the  Forest 
Plan.  These  needs  are  supported  by  the 
findings  of  the  Big  Belts  Integrated 
Resource  Analysis.  More  specifically, 
the  proposal  has  the  following  purpose: 

1.  Treatment  of  nonforested  grassland 
vegetation  through  prescribed  fire  to 
promote  nutrient  cycling  within  the 
system  and  reduce  the  amount  of 
coniferous  vegetation  that  has  colonized 
these  sites. 

2.  Initiate  activities  to  move  the  age 
class  distribution  of  forested  vegetation 
towards  the  desired  condition.  This  will 
assist  in  maintaining  healthy  and 
sustainable  forested  ecosystems  and 
long-term  sustainability  of  soils 
productivity,  riparian  function, 
vegetation  and  wildlife  as  described  in 
the  Helena  Forest  Plan  and  further 
refined  in  the  Big  Belts  Integrated 
Resource  Analysis.  The  Big  Belts 
Integrated  Resource  Analysis 
determined  that  the  project  area  has 
been  affected  by  past  forest  m^agement 
practices,  primarily  fire  suppression. 
Prior  to  fire  suppression  frequent  fires 
(in  the  range  of  5  to  25  year  recurrence 
intervals)  burned  through  the  area. 
These  fires  maintained  fuels  at  low 
levels  and  killed  most  of  the  smaller 
trees  seedlings  which  had  .(Mieded  into 
the  area.  The  thick  barked  mature 
ponderosa  pine  within  the  area  survived 
these  low  intensity  firms.  This 
differentiation  in  tree  survival  caused  by 
frequent  low  intensity  fires  led  to  the 
development  of  a  savannah  of  a  widely 
spaced  forest  of  large  old  ponderosa 
pine. 

Since  fire  suppression  tree  seedlings 
have  survived  at  rates  which  are  in 
excess  of  historical  conditions.  This  has 
led  to  the  development  of  densely 
stocked  stands  which  range  in  tree  size 
from  seedling  through  sapling,  pole, 
intermediate  and  dominant  size  classes. 
These  stands,  when  they  bum.  spread 
the  fire  through  the  forest  canopy  due  to 
the  development  of  these  "ladder  fuels". 
This  is  an  event  which  the  forest  has  not 
evolved  to  survive.  When  such  a  fire 
occurs  it  causes  the  mortality  of  a 
significant  portion  of  the  forest 


overstory.  It  may  take  several  centuries 
for  the  forest  to  return  to  the  large  old 
forest  type  following  such  a  fire. 

The  increase  in  vegetation  density  has 
also  resulted  in  greater  competition 
between  trees  for  available  resources 
such  as  water,  sunlight  and  nutrients. 
This  competition  causes  trees  to  weaken 
which  makes  them  more  susceptible  to 
mortality  from  insects,  diseases  and 
climatic  stresses. 

The  proposed  treatments  are  designed 
to  protect  the  larger  and  older  trees 
within  stands  from  mortality  in  the 
event  of  a  fire  through  the  removal  of 
ladder  fuels.  Smaller  trees  are  proposed 
to  be  removed  leaving  the  larger  trees  in 
a  more  open  grown  situation.  This 
treatment  would  also  reduce 
competition  between  trees  for  available 
resources. 

Experience  has  shown  that  as  we 
implement  the  Helena  Forest  Plan,  as 
would  occur  in  this  proposed  action,  we 
collect  better  on-site  field  information 
which  at  times  results  in  Forest  Plan 
amendments.  To  date,  no  amendment 
has  been  identified  or  is  being  proposed 
relative  to  this  proposal.  Further 
analysis  of  the  proposed  action  and 
alternatives  to  that  proposal  may  result 
in  a  decision(s)  that  include 
amendments  to  the  Forest  Plan. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  December  17. 1993. 
ADDRESSES:  The  responsible  official  is 
Tom  Clifford,  Forest  Supervisor,  Helena 
National  Forest,  Supervisor's  Office, 
2880  Skyway  Drive,  Helena,  MT  59601. 
Phone:  (406)  449-5201. 
FOR  FURTHER  INFORDIATION  CONTACT: 
Denis  A.  Hart,  Helena  District  Ranger, 
Helena  Ranger  District.  2001  Poplar 
Helena,  MT  59601.  Phone:  (406)  449- 
5490;  or  Jerry  V.  Adelblue, 
Interdisciplinary  Team  Leader,  Helena 
National  Forest,  2880  Skyway  Drive, 
Helena.  MT  59601. 
SUPPLEMENTARY  INFORMATION:  The 
prescribed  burning,  timber  sale(s). 
temporary  road  construction,  thinning 
and  green  firewood  cutting  would  occujr 
on  National  Forest  lands  in  portions  of 
the  Trout  Creek,  Soup  Creek,  and  Beaver 
Creek,  Sweats  Gulch,  Cottonwood 
Gulch,  Bridge  Gulch,  Bridge  Creek,  Pole 
Creek,  Cabin  Gulch,  and  Bull  Run  Gulch 
drainages  of  the  Helena  Ranger  District. 
Included  in  the  area  being  analyzed  is 
all  or  portions  of  T.12N.,  R.2W.. 
Sections  11-14;  T.12N;  R.lW.,  Sections 
7-9, 16-20,  30-33;  T.llN.,  R  IW.. 
Sections  4.5.8,  Montana  Principle 
Meridian. 

Portions  of  the  prescribed  fire 
treatment  units,  temporary  road 
construction  and  tree  removal  are 
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within  the  Middteman  Mountain/ 
Hedges  Mountain  roadless  area  (1612/ 
X1613).  Approximately  700  acres  of 
prescribed  burning.  320  acres  of  tree 
removal  and  0.5  mile  of  temporary  road 
construction  are  proposed  in  the 
roadless  area.  This  area  has  not  been 
proposed  for  inclusion  in  the  National 
Wilderness  System  by  the  Helena  Forest 
Plan  nor  has  it  been  included  in  any  of 
the  past  legislative  wilderness 
proposals. 

The  areas  of  proposed  tree  removal 
are  within  management  areas  L-2  and 
T-3  described  in  the  Helena  Forest  Plan. 
Prescribed  burning  is  also  proposed 
within  management  areas  L-2,  T-2.  and 
W-2,  In  some  cases,  combinations  of 
tree  removal  and  prescribed  burning  are 
proposed.  The  Forest  Plan  direction 
states  that: 

L-1    Generally  nonforested  forage 
producing  areas  that  forage  production 
is  optimized  and  timber  harvest  and 
prescribed  fire  may  be  used  as  tools  for 
this  purpose,  but  not  for  timber 
management  sake. 

L-2    Essentially  nonforest  lands 
identified  as  big  game  winter  ranger 
within  grazing  allotments.  Prescribed 
fire  may  be  used  to  reduce  fuels  and 
increase  forage. 

T-2    Should  be  maintained  or 
enhanced  for  big  game  winter  range  for 
which  programmed  timber  harvest  and 
prescribed  fire  may  be  used. 

T-3    Should  be  managed  in  such  a 
way  to  maintain  and/or  enhance  habitat 
characteristics  favoring  elk  and  other  big 
game  species  allowing  the  use  of 
programmed  timber  harvest  and 
prescribed  fire. 

VV-2    Important  spring,  summer  and 
fall  habitat  for  big  game,  such  as  elk  and 
deer.  Forage  for  both  big  game  and 
livestock  must  be  provided.  Timber 
harvest  and  prescribed  fire  can  be  used 
only  to  maintain  or  enhance  habitat 
values. 

The  decisions  to  be  made,  based  on 
this  environmental  analysis,  are: 

1.  Whether  or  not  to  treat  the  forested 
and  nonforested  vegetation  at  this  time, 
and  if  so.  what  areas  to  treat,  and  what 
treatment  methods  would  be  employed. 

2.  What  roads,  trails,  and  areas  need 
to  be  closed  or  restricted  to  provide  for 
wildlife  security  and  habitat 
effectiveness. 

3.  What  project  specific  monitoring,  if 
any.  is  needed. 

If  it  is  decided  to  treat  the  vegetation 
at  this  time,  activities  may  begin  as  early 
as  1995  and  take  up  to  5  years  to 
implement 

This  EIS  will  tier  to  the  Helena  Forest 
Plan  Final  EIS  of  April  1986.  that 
provides  program  goals,  objectives  and 
standards  and  guidelines  for  conducting 


management  activities  in  this  area.  Ml 
activities  associated  with  the  proposal 
will  be  designed  to  maintain  or  enhance 
the  resource  objectives  identified  in  the 
Forest  Plan  and  further  refined  in  the 
Big  Belts  Integrated  Resource  Analysis. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal.  State,  local  agencies  and  other 
oiganizations  or  individuals  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  for  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS.  Preparation 
of  the  EIS  will  include  the  following 
steps: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  that  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

Prescribed  harvest  treatments  for  tree 
removal  in  this  proposal  include 
unevenaged  management  techniques 
such  as  individual  tree  selection  and 
group  selection.  Intermediate  treatments 
such  as  commercial  thinning  will  also 
be  considered.  Alternatives  to  this 
proposal  will  include  the  "no  action" 
tltemative,  in  which  none  of  the 
proposed  treatments  will  be 
implemented.  Other  alternatives  will 
examine  variations  in  the  location, 
amount  and  method  of  vegetative 
management. 
The  preliminary  issues  identified  are: 

1.  The  effiects  on  forested  and 
nonforested  vegetation. 

2.  The  effects  on  visual  resources. 

3.  The  effects  on  the  fisheries  and 
wildlife  resources. 

4.  The  effects  on  the  roadless  and 
wilderness  character  of  the  Middleman 
Mountain/Hedges  Mountain  Roadless 
Area. 

5.  The  effects  on  riparian  management 
and  function. 

6.  The  effiects  on  the  proposed  Cabin 
Gulch  Research  Natural  Area. 

7.  The  effects  on  air  quality. 

8.  The  economic  tradeoffs  of 
implementing  this  proposal. 

9.  The  effects  on  cultural  resources 
within  the  project  area. 

10.  The  effects  upon  public  safety  and 
adjacent  private  lands. 

The  Forest  Service  will  analyze  and 
disclose  in  the  t^S  and  FEIS  the 
environmental  effects  of  the  proposed 


action  and  a  reasonable  range  of 
alternatives.  The  DEIS  and  FEIS  will 
disclose  the  direct,  indirect  and 
cumulative  environmenUl  effects  of 
each  alternative  end  its  associated  site 
specific  mitigition  measures. 

Public  poitidpation  is  especially 
important  at  several  points  of  the 
analysis.  Interested  parties  may  visit 
with  the  Forest  Service  officials  at  any 
time  during  the  analysis.  However,  two 
periods  of  time  are  specifically 
idenUfied  for  the  receipt  of  comment*. 
The  first  comment  period  is  during  the 
scoping  process  when  the  public  is 
invited  to  give  written  comments  to  the 
Forest  Service.  This  period  extends  for 
30  days  ftom  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  The 
second  review  period  is  during  the  45 
day  review  of  the  DEIS  in  and  when  the 
public  is  invited  to  comment  on  the 
DEIS. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
April  1994.  At  that  time,  the  EPA  will 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Register 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  notice  of 
availability  is  pubhshed  in  the  Federal 
Register. 

At  this  early  stage  In  the  scoping 
process,  the  Forest  Service  beUeves  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviews  of  DEIS 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  US.  519.  553 
(1978).  Secondly,  environmental 
objections  that  could  be  raised  at  the 
draft  environmental  impact  statement 
stage,  but  that  are  not  raised  until  after 
completion  of  the  FEIS  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Angpon  V.  Hode/,  803  F.  2d  1016. 1022 
(9th  cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1338  (E.D. 
•Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  If 
comments  refer  to  specific  pages  or 
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chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Oiuncil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  FEIS.  The  FEIS  is 
expiected  to  be  Hied  in  August  1994. 

£>ated:  November  5, 1993. 
TomClifibrd, 

Forest  Supervisor,  Helena  National  Forest. 
|FR  Doc  93-28321  Filed  11-17-93;  8:4S  am] 

BILUNQ  coot  S419-11-M 


Environmental  lm|>act  Statement; 
Monongahela  National  Forest,  WV 

AQENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  a  draft  and  Hnal  legislative 
environmental  impact  statement  (LEIS) 
concerning  the  suitability  of  twelve 
rivers  in  the  Monongahela  National 
Forest  in  West  Virginia  for  inclusion  in 
the  National  Wild  and  Scenic  Rivers 
System.  The  twelve  rivers  included  are 
Shavers  Fork,  Dry  Fork,  Blackwater, 
Glady  Fork.  Laurel  Fork.  Otter  Creek. 
Red  Creek.  South  Branch  Potomac. 
North  Fork  South  Branch  Potomac, 
Seneca  Creek,  Williams,  and  North  Fork 
Cherry.  The  rivers  under  study  are 
located  in  the  following  counties:  Grant, 
Greenbrier,  Nicholas,  Pendleton. 
Pocahontas.  Randolph.  Tucker,  and 
Webster. 

The  agency  invites  written  comments 
and  suggestions  on  the  suitability  of 
these  twelve  rivers  for  designation  as 
wild,  scenic,  or  recreational  rivers.  In 
addition,  the  agency  gives  notice  of  the 
environmental  analysis  and 
decisionmaking  process  that  will  occur 
on  this  study  so  that  interested  and 
aH^ected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
decision. 

DATES:  Comments  should  be  received  in 
writing  by  December  17. 1993  to  ensure 
timely  consideration. 

ADDRESSES:  Send  written  comments  to 
Jim  Page,  Forest  Sup)ervisor, 
Monongahela  National  Forest.  200 
Sycamore  St..  Elkins.  WV  26241. 

FOR  FURTHER  INFORMATION  CONTACT: 


Harry  B.  Mahoney.  River  Planner, 
Monongahela  National  Forest.  200 
Sycamore  St.,  Elkins,  WV  26241.  (304) 
636-1800. 

SUPPLEMENTARY  INFORMATION:  The 
Monongahela  National  Forest  Land  and 
Resource  Management  Plan,  approved 
July  7, 1986,  directed  that  National 
Forest  lands  within  Vt  mile  of  rivers 
within  the  Monongahela  National  Forest 
that  were  listed  in  the  Nationwide 
Rivers  Inventory  (NRI)  should  be 
managed  so  that  potential  wild 
classiRcation  would  not  be  precluded 
until  a  future  study  could  be  completed. 
The  American  Rivers  Conservation 
Council,  now  America  Rivers.  Inc., 
subsequently  appealed  the  Forest  Plan 
because  it  did  not  include  specific 
direction  for  management  of  wild  and 
scenic  rivers,  and  did  not  determine 
eligibility  and  probable  classiftcation. 
nor  schedule  a  future  study.  In 
resolution  of  this  appeal,  the  Forest 
Service  agreed  to  determine  eligibility 
and  classiHcation  of  the  NRI  rivers,  to 
amend  the  Forest  Plan,  and  to  schedule 
a  study  of  suitability.  A  coalition  of 
organizations,  the  West  Virginia  Rivers 
Coalition,  petitioned  the  Forest  Service 
to  include  additional  specified  rivers, 
and  the  West  Virginia  Chapter  of  the 
Sierra  Club  subsequently  asked  that  two 
other  streams  be  studied. 

The  Forest  Service  evaluated  a  total  of 
14  streams  within  the  Forest  to 
determine  their  eligibility  and  probable 
classification  for  potential  inclusion  in 
the  National  Wild  and  Scenic  Rivers 
Systems  with  the  participation  of  rivers 
interest  groups,  the  West  Virginia 
Division  of  Natural  Resources,  West 
Virginia  University,  the  National  Park 
Service,  and  interested  individuals.  An 
"Evaluation  of  Eligibility  and  Probable 
Classification"  of  fourteen  streams  or 
stream  segments  within  the  Forest 
boundary  was  distributed  to 
participants  in  June.  1991.  The  14 
steams  included  eight  NRI  rivers  (Cheat, 
Shavers  Fork,  Dry  Fork,  Blackwater, 
Glady  Fork.  South  Branch  Potomac. 
North  Fork  South  Branch,  and  South 
Fork  Cherry),  four  additional  streams 
proposed  by  the  Rivers  Coalition  (Laurel 
Fork.  Otter  Creek.  Williams,  and  North 
Fork  Cherry),  and  the  two  streams 
proposed  by  the  Sierra  Club  (Red  Creek 
and  Seneca  Creek).  Two  streams,  the 
portion  of  Cheat  River  inside  the  Forest 
boundary  and  South  Fork  Cherry,  were 
determined  to  be  ineligible  and  were 
dropped  from  further  consideration.  The 
portion  of  Cheat  River  in  the  Forest 
boundary  was  identified  as  a  candidate 
for  possible  future  consideration  as  part 
of  a  longer  stream.  Portions  of  Shavers 
Fork,  Glady  Fork,  and  North  Fork  South 


Branch  were  also  dropped  from  further 
consideration.  Three  other  rivers 
(Greenbrier,  Gauley,  and  Cranberry), 
listed  as  Study  Rivers  in  the  Wild  and 
Scenic  Rivers  Act.  had  already  been 
studied  and  were  not  included  in  the 
current  study. 

The  decision  to  be  made  is:  Which,  if 
any,  segments  of  the  12  rivers  under 
consideration  should  be  recommended 
to  the  Congress  of  the  United  States  for 
designation  under  the  Wild  and  Scenic 
Rivers  Act. 

The  suitability  study  and 
environmental  impact  statement  will 
consider  the  following  rivers  or  river 
segments,  which  have  been  determined 
to  be  eligible  for  designation,  with  the 
probable  classifications  shown  in 
parentheses: 

Shavers  Fork 

A  total  of  77.9  miles  in  two  segments 
consisting  of  56.0  miles  between  the 
Snowshoe  dam  and  US  33 
(Recreational)  and  21.9  miles  between 
WV  33/8  and  Jobs  Run  near  Porterwood 
(Scenic).  Scenic,  recreational,  and  other 
values  have  been  identified. 

Dry  Fork 

13.7  miles  between  the  confluence 
with  Laurel  Fork  and  the  confluence 
with  Blackwater  (Recreational). 
Recreational  values  have  been 
identified. 

Blackwater 

8.7  miles  between  the  Blackwater 
Falls  State  Park  bridge  and  Hickory  Lick 
Run  near  Hendricks  (Scenic).  Scenic 
and  recreational  values  have  been 
identified. 

Glady  Fork 

A  total  of  31.6  miles  between  the 
confluence  of  the  East  and  West  Forks 
near  the  town  of  Glady  and  the 
confluence  with  Dry  Fork  at  Gladwin, 
including  4.5  miles  between  the  forks 
and  Frazier  Creek  (Recreational),  7.7 
miles  between  Frazier  Creek  and  .5  mile 
above  US  33  (Wild).  4.3  miles  from  .5 
mile  above  US  33  to  Waterfall  Run 
(Recreational),  and  15.1  miles  between 
Waterfall  Run  and  Dry  Fork  (Scenic). 
Recreational  values  have  been 
identified. 

Laurel  Fork 

A  total  of  38.2  miles  from  the 
upstream  boundary  of  Laurel  Fork 
South  Wilderness  to  the  confluence 
with  Dry  Fork  including  16.5  miles 
within  the  Laurel  Fork  North  and  South 
Wildernesses  and  Laurel  Fork 
Recreation  Area  (Scenic).  9.1  miles 
between  Laurel  Fork  North  Wilderness 
and  .5  mile  below  US  33  (Recreational), 
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4.9  miles  bom  .5  mile  below  US  33  to 
Shears  Hollow  (Scenic),  6.6  miles 
between  Shears  Hollow  and  private  land 
(Wild),  and  1.1  miles  to  Dry  Fork 
(Recreational).  Recreational  and  scenic 
values  have  been  identified.  The  9.1 
miles  between  the  wilderness  boundary 
and  .5  mile  below  US33  were 
determined  to  be  ineligible  by 
themselves,  but  are  included  for  study 
as  part  of  the  whole  stream. 

Otter  Creek 


A  total  of  11.0  miles  from  the 
upstream  boundary  of  Otter  Creek 
Wilderness  and  the  confluence  with  Dry 
Fork,  including  10.5  miles  within  the 
Wilderness  (Scenic)  and  .5  mile 
between  the  Wilderness  and  Dry  Fork 
(Recreational).  Scenic  and  recreational 
values  have  been  identified.  The  lower 
.5  mile,  considered  ineligible  by  itself, 
has  been  included  as  part  of  the  whole 
stream. 

Red  Creek 

A  total  of  8.7  miles  shown  as  a 
perennial  stream  on  the  USGS 
quadrangle  (Blackbird  Knob)  to  the 
downstream  boundary  of  the  Dolly  Sods 
Wilderness,  including  5.3  miles  within 
the  Wilderness  (Scenic).  Scenic  and 
recreational  values  have  been  identified. 

South  Branch  Potomac 

A  total  of  22.5  miles  from  the  Jake  Hill 
Bridge  near  Upper  Tract  and  the 
National  Forest  Boundary  near 
Petersburg,  including  10.0  miles  from 
Jake  Hill  Bridge  to  Big  Bend  Recreation 
Area  (Recreational),  9.3  miles  from  Big 
Bend  to  the  exit  from  Smokehole 
Canyon  (Scenic).  3.2  miles  from  the 
canyon  exit  to  the  Forest  boundary 
(Recreational).  Scenic*,  recreational, 
geologic,  wildlife,  and  historical  values 
have  been  identified. 

North  Fork  South  Branch 

3.2  miles  within  the  Hopeville 
Canyon  between  High  Ridge  Run  and 
the  outskirts  of  the  community  of 
Hopeville  (Scenic).  Scenic  and 
recreational  values  have  been  identified. 
Portions  of  the  North  Fork  above  and 
below  this  section  were  determined  to 
be  ineligible  due  to  extensive 
modification  and  channelization. 

Seneca  Creek 

A  total  of  13.0  miles  between  Trussel 
Run  near  Spruce  Knob  and  the 
downstream  boundary  of  the  Spruce 
Knob-Seneca  Rocks  National  Recreation 
Area  near  US  33,  including  8.0  miles 
between  Trussel  Run  and  private  land 
near  the  Falls  of  Seneca  (Wild)  and  5.0 
miles  between  the  private  boimdary  and 
the  NRA  boundary  (Recreational). 


Recreational,  scenic,  and  fish  values 
have  been  identified. 

Williams 

26.0  miles  from  National  Forest 
property  boundary  above  Black 
Mountain  Run  to  Spice  Run  above  Dyer 
(Recreational).  Scenic  and  recreational 
values  have  been  identified. 

North  Fork  Cherry 

15.6  miles  from  Darnell  Run  to  private 
land  .5  miles  above  Richwood 
(Recreational).  Scenic  and  recreational 
values  have  been  identified. 

The  Forest  Service  and  the  State  of 
West  Virginia  are  cooperating  in  the 
study  of  these  rivers  through  the 
establishment  of  a  Wild  and  Scenic 
Rivers  Co-Leadership  Team  for  overall 
direction  of  the  study  process.  This 
team  consists  of  representatives  from 
the  Forest  Service  and  the  West  Virginia 
Divisions  of  Natural  Resources. 
Environmental  Protection,  and  Tourism 
and  Parks  of  the  Department  of 
Commerce,  Labor,  and  Environmental 
Resources.  Public  participation  is 
especially  important  at  several  points  in 
the  study  process.  The  first  point  is  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  is  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies,  individuals, 
and  organizations  who  may  be 
interested  in  or  affected  by  this 
proposed  action.  The  public  input  will 
be  used  in  preparation  of  the  draft  LEIS. 

The  Forest  Service  initiated  the 
suitability  phase  of  the  evaluation  in  the 
fall  of  1991  by  distributing  a  letter 
requesting  issue  identification  to 
approximately  1500  individuals,  group, 
and  local,  state,  and  federal  agencies 
known  or  beheved  to  have  an  interest  in 
management  of  one  or  more  of  the 
twelve  rivers.  Meetings  were  held  with 
several  interested  groups  and 
individuals,  and  subsequent  public 
mailings  were  made. 

The  following  preliminary  issues  have 
been  identified  on  the  basis  of  public 
and  agency  responses  and  will  be 
considered  along  with  any  additional 
significant  issues  identified  during 
formal  scoping:  (1)  Effects  of 
maintenance  of  free  flow  on  potential 
impoundments,  flood  control,  and 
similar  projects;  (2)  potential  effects  on 
private  lands;  (3)  potential  effects  on 
opportunities  for  fish  habitat 
improvement;  (4)  effects  on  protection, 
enhancement,  and  restoration  of 
ecosystem  health  and  other  values;  (5) 
effects  on  national  forest  management 
programs;  (6)  effects  on  recreation 
opportunities  and  quality;  (7)  effects  on 
local  economies;  and  (8)  conflicting 
interpretations  of  provisions  of  the  Act 


regarding  water  resources  projects  and 
maintenance  of  free  flow. 

A  range  of  alternatives  will  be 
considered  including  an  alternative 
recommending  designation  of  none  of 
the  rivers  (no-action  alternative)  and 
one  recommending  designation  of  all 
rivers  under  consideration.  Additional 
alternatives  will  be  considered  to  reflect 
identified  issues.  The  environmental 
impact  statement  will  disclose  the 
direct,  indirect,  and  cumulative  effects 
of  implementing  each  of  the 
alternatives. 

The  draft  study  and  LEIS  is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  be 
available  for  public  review  by  May 
1994.  At  that  time.  EPA  will  pubUsh  a 
notice  of  availability  of  the  draft 
environmental  impact  statement  in  the 
Federal  Register. 

The  comment  period  on  the  draft 
study  report  and  LEIS  will  be  45  days 
from  the  date  EPA's  notice  of 
availability  appears  in  the  Federal 
Register.  The  Forest  Service  believes,  at 
this  early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC,  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  envirorunental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.  2d  1016. 
1022  (9th  Cir.  1988)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  f.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helphil  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
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added  to  the  proposed  action  since  the 
original  notice  of  intent  was  published). 
These  forest  plan  amendments 
delineating  tentative  HMAs  would 
require  specific  management  practices 
to  conserve  the  RCW  and  avoid  jeopardy 
to  the  species.  This  direction  would 
remain  in  place  until  sup)erseded  by 
individual  forest  plan  amendments  or 
revisions  that  incorporate  the  revised 
Handbook/Regional  Guide. 

The  proposed  regional  direction 
would  apply  an  ecosystem  management 
approach  at  the  landscape  level, 
focusing  on  restoration  of  the  habitat 
conditions  under  which  the  RCW 
evolved.  The  Revised  Handbook  would 
be  implemented  on  National  Forest 
System  lands  and  would  not  apply  to 
other  federal,  state,  or  private  lands. 
Using  the  revised  Handbook/Regional 
Guide,  each  affected  National  Forest 
within  the  Southern  Region  will 
conduct  a  Forest-level  analyses  to 
determine  the  effect  of  allocating  land  to 
RCW  management  and  the  effect  of 
applying  the  Regional  RCW  standards 
and  guidelines  on  the  RCW,  its  habitat, 
and  other  forest  resources.  The  affected 
National  Forests  will  also  develop 
procedures  for  implementing  the 
monitoring  requirements  established 
through  the  Regional  direction.  The 
Forest-level  analyses  will  be  conducted 
as  part  of  the  Forest  Plan  amendment/ 
revision  process  in  compUance  with 
NEPA.  NFMA.  and  ESA.  During  Forest- 
level  analyses,  if  new  information 
surfaces  regarding  RCW  management, 
reasonable  alternatives  that  deviate  from 
the  Regional  direction  may  be 
developed  by  the  affected  National 
Forests.  In  this  event,  consultation  with 
the  Fish  and  Wildlife  Service  will  be 
required.  A  "No  Jeopardy"  opinion  will 
be  required  for  alternatives  that  deviate 
from  revised  Handbook/ZRegional 
Guide. 

Pursuant  to  the  National  Forest 
System  Land  and  Resource  Management 
Planning  regulations  (36  CFR  part  219), 
the  Regional  Guide  for  the  Southern 
Region  (the  Guide)  was  issued  in  June 
1984.  This  provided  Regional  standards 
and  guidelines  to  facilitate  land  and 
resource  management  planning  for  the 
National  Forests  within  the  Southern 
Region.  The  Guide  did  not  include  any 
specific  direction  for  management  of  the 
RCW  or  its  habitat.  Specific  direction  for 
RCW  management  was  issued  in  the 
Wildlife  Habitat  Management  Handbook 
(FSH  2609.23R).  which  was 
incorporated  by  reference  into  the 
Guide.  The  RCW  chapter  (420)  in  the 
Handbook  was  originally  issued  in 
1975.  with  revisions  in  1979  and  1985. 

The  1985  revision  was  finalized 
following  consultation  with  Fish  and 


alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
draft  study  and  legislative 
environmental  impact  statement, 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  study  and  legislative 
environmental  impact  statement,  hi  the 
final  study  and  LEIS,  the  Forest  Service 
will  respond  to  comments  received  (40 
CFR  1503.4).  The  final  study  and  LEIS 
is  scheduled  to  be  completed  by  the  end 
of  December  1994.  The  Secretary  will 
consider  the  comments,  responses,  and 
consequences  discussed  in  the  study, 
applicable  laws,  regulations,  and 
policies  in  making  a  recommendation  to 
the  Congress  regarding  the  suitability  of 
these  river  segments  for  inclusion  into 
the  National  Wild  and  Scenic  Rivers 
System.  The  final  decision  on  inclusion 
of  a  river  in  the  National  Wild  and 
Scenic  Rivers  System  rests  with  the 
Congress  of  the  United  States. 

Dated:  November  12. 1993. 
Mark  A.  Reimen, 

Deputy  Chief,  Programs  and  Legislation. 
IFR  Doc.  93-28334  Filed  11-17-93;  8:45  am) 

BILUNO  COM  341»-11-«i 


Management  of  ttie  Red-cockaded 
Woodpecker  and  Its  Hat>itat  on 
National  Forests  In  the  Soutt>em 
Region 

agency:  Forest  Service.  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  Southern  Region  of  the 
Forest  Service  continues  to  prepare  a 
draft  environmental  impact  statement 
(EIS)  and  plans  to  prepare  a  final  EIS  on 
a  proposal  to  establish  Regional 
standards  and  guidelines  for  managing 
and  the  red-cockaded  woodpecker 
(RCW)  and  its  habitat;  establish  criteria 
to  delineate  habitat  management  areas 
(HMAs)  and  determine  population 
objectives;  establish  tentative  HMAs; 
and  establish  monitoring  requirements, 
in  order  to  provide  Regional  direction  to 
the  affected  National  Forests  within  the 
Southern  Region.  The  purpose  is  to 
ensure  protection  of  the  RCW  and  fulfill 
the  responsibility  toward  recovery  of  the 
species.  The  EIS  is  being  prepared  in 
accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA),  the 
National  Forest  Management  Act 


(NFMA)  and  the  Endangered  Species 
Act  (ESA). 

The  USDI.  Fish  and  Wildlife  Service 
is  a  cooperating  agency. 

This  revised  notice  contains  the 
following  substantial  changes:  Revised 
title,  revised  proposed  action  (addition 
of  tentative  HMAs),  revised  preliminary 
alternative  #4,  changed  draft  and  final 
EIS  dates. 

DATES:  Comments  concerning  the 
original  scope  of  analysis  were  received 
in  writing  by  November  29. 1991.  Those 
comments  based  on  the  original  notice 
of  intent  to  file  this  EIS  need  not  be 
resubmitted  as  they  are  being  addressed 
in  the  draft  EIS.  The  Forest  Service 
invites  any  new  comments  based  on  the 
revised  proposed  action  and 
preliminary  alternatives.  Additional 
comments,  based  on  this  revised  notice 
of  intent,  along  with  comments  on  the 
draft  EIS,  will  be  used  to  prepare  the 
final  EIS.  Previous  notices  relevant  to 
this  proposal  were  published  in  the 
Federal  Register  May  5, 1989.  pages 
19422-19423;  July  24. 1989, pages 
30771-30772;  October  29. 1991,  pages 
55657-55658;  and  October  29, 1991. 
pages  55656-55657. 
ADDRESSES:  Send  written  comments  on 
the  revised  proposed  action  and 
preliminary  alternatives  to:  RCW  Team 
Leader;  USDA  Forest  Service,  Southern 
Region;  1720  Peachtree  Rd.  NW.;  room 
718N;  Atlanta.  GA  30367. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  M.  Dabney.  RCW  Team  Leader. 
(404)  347-5097. 

SUPPLEMENTARY  MFORMATION:  The  Forest 
Service  proposes  to  revise  the  Regional 
Wildlifa  Habitat  Management  Handbook 
(Handbook),  amend  the  Southern 
Regional  Guide  (Regional  Guide),  and 
amend  affected  forest  plans  with  new 
management  direction  for  the 
endangered  red-cockaded  woodpecker 
(RCW).  The  proposed  action  has  several 
elements  and  levels  of  implementation. 
The  revised  Handbook/Regional  Guide 
amendment  would  establish  criteria  to 
delineate  RCW  Habitat  Management 
Areas  (HMAs)  and  determine 
population  objectives  and  establish 
standards  and  guidelines  for 
management  within  HMAs.  This 
direction  would  be  implemented  on 
each  affected  forest  when  incorporated 
in  the  forest  plan  by  amendment  or 
revision. 

Because  of  the  time  lag  between  the 
Handbook  revision/Regional  Guide 
amendment  and  individual  forest  plan 
amendments  or  revisions,  the  Forest 
Service  also  proposes  to  amend  relevant 
forest  plans  with  the  designation  of 
tentative  HMAs  in  the  Record  of 
Decision  (ROD)  with  EIS  (This  has  been 
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Wildlife  Service.  In  1989.  analysis  of 
RCW  survey  information  indicated  most 
populations  of  the  endangered  RCW 
were  declining  in  the  Southern  Region. 
This  evidence  prompted  a  review  of 
management  practices  which  led  to  the 
Regional  Forester  issuing  a  "Policy  on 
Cutting  within  V«  mile  of  RCW  colonies 
on  Existing  Timber  Sale  Contracts"  (the 
policy).  The  policy,  implemented  on 
March  27. 1989,  was  instituted  to  ensure 
Forest  Service  actions  did  not 
jeopardize  the  species.  The  policy  was 
continued  by  the  decision  notice  of  June 
26. 1989.  This  completed  Phase  I  of  a  3- 
Phase  process  initiated  to  protect  the 
RCW  and  establish  new  RCW 
management  direction. 

Phase  II  included  an  environmental 
analysis  and  the  preparation  of  an 
environmental  assessment. 
"Environmental  Assessment  for  Interim 
Standards  and  Guidelines  for  the 
Protection  and  Management  of  RCW 
habitat  within  V*  mile  of  Colony  Sites" 
(Interim  Guide).  The  Interim  Guide, 
implemented  May  9. 1990.  and 
supplemented  May  3,  1991.  currently 
apply  to  ail  RCW  populations  in  the 
Southern  Region,  except  the  National 
Forests  in  Texas,  where  a  court  ordered 
management  plan  is  still  in  effect.  The 
Interim  Guide  will  remain  in  effect  until 
affected  National  Forests  implement  the 
Regional  direction  through  Forest  Plan 
amendments/revisions. 

The  Forest  Service  is  now  conducting 
Phase  III.  the  establishment  of  Regional 
standards  and  guidelines  for  the 
management  of  the  red-cockaded 
woodpecker  (RCW)  and  its  habitat;  the 
establishment  of  criteria  that  will  be 
used  to  delineate  HMAs  and  determine 
population  objectives;  the  establishment 
of  tentative  HMAs;  and  the 
establishment  of  monitoring 
requirements. 

The  purpose  of  the  proposed  action  is 
to  ensure  protection  of  the  RCW  on 
affected  National  Forests  in  the 
Southern  Region  and  to  fulfill 
responsibility  toward  recovery  of  the 
species.  In  addition,  a  range  of 
preliminary  alternatives  to  the  proposed 
action  has  been  developed. 

The  proposed  action  will:  (i) 
Establish  Regional  standards  and 
guidelines  for  management  of  the  red- 
cockaded  woodpecker  (RCW)  and  its 
habitat  as  follows:  (a)  Set  a  maximum 
percentage  of  the  area  within  '/.  mile  of 
RCW  clusters  allowed  in  the  0-10  and 
0-30  age  classes  at  6.5  percent  and  20 
percent,  respectively,  to  prevent  habitat 
fragmentation;  (b)  set  minimum  rotation 
ages  ranging  from  70-120  years, 
depending  on  tree  species,  to  ensure 
trees  suitable  for  cavity  development, 
and  (c)  set  four  different  management 


intensity  levels  based  on  RCW 
population  size  and  trend  to  ensure 
adequate  protection  of  small,  vulnerable 
populations;  (2)  establish  criteria  that 
will  be  used  to  delineate  HMAs  and 
determine  population  objectives  to 
ensure  demographic  stability;  and  (3) 
establish  monitoring  requirements  to 
determine  if  the  objectives  of  the  new 
RCW  management  direction  is  being 
met;  and  (4)  establish  tentative  HMAs. 

The  preliminary  alternatives  include: 
(1)  The  No  Action  alternative.  This  will 
be  a  continuation  of  the  Interim  Guide 
which  (a)^ controls  habitat  fragmentation 
by  setting  timber  harvest  limitations 
within  V4  mile  of  RCW  clusters,  (b)  sets 
a  minimum  rotation  age  of  120  years  for 
all  pine  species,  (c)  applies  the  same 
management  intensity  to  all  RCW 
populations  regardless  of  size,  and  (d) 
defines  management  areas  as  a  y*  mile 
radius  circle  around  both  active  and 
inactive  clusters.  (2)  An  alternative 
based  on  the  1985  Handbook  which  (a) 
does  not  set  specific  criteria  to  prevent 
habitat  fragmentation,  (b)  sets  minimum 
rotation  ages  ranging  from  70-100  years, 
depending  upon  tree  species,  (c)  applies 
the  same  management  intensity  to  all 
RCW  populations  regardless  of  size,  and 
(d)  does  not  specifically  define  a  RCW 
management  area.  (3)  An  alternative 
similar  to  the  proposed  action,  with  the 
following  exceptions:  (a)  Controls 
habitat  fragmentation  by  limiting  timber 
harvest  within  >/,  miles  of  RCW  clusters, 
(b)  sets  minimum  rotation  ages  ranging 
from  60-200  years  based  upon  tree 
species  and  site  index,  and  (c)  has  5 
different  management  Intensity  levels. 
(4)  An  alternative  that  will  be  similar  to 
alternative  three,  except  there  is  no 
planned  sustained  yield  of  timber  (This 
alternative  has  been  revised  since  the 
original  notice  of  intent  was  published). 

The  following  preliminary  issues, 
derived  from  comments  received  during 
preparation  of  the  Interim  Guide,  as 
well  as  issues  identified  during  the 
earlier  EIS  scoping  process,  are  being 
considered  in  the  environmental 
analysis:  (1)  Economic  effects  on  local 
communities.  (2)  effects  on  RCW  habitat 
resulting  fit)m  modification  of 
silvicultural  practices.  (3)  effects  of 
direct  habitat  improvements  and 
population  manipulation  on  the  RCW. 
and  (4)  effects  on  other  forest  resources 
from  RCW  management. 

The  EIS  will  disclose  the  direct, 
indirect,  and  cumulative  effects  of 
implementing  the  proposed  action  and 
the  alternatives. 

Public  participation  is  especially 
important  at  several  points  during  the 
analysis  process.  The  first  point  in  the 
analysis  is  the  scoping  process  (40  CFR 
1501.7).  The  scoping  process  includes. 


but  is  not  limited  to:  (l)  Identifying 
potential  issues.  (2)  identifying  issues  to 
be  analyzed  in  depth.  (3)  eliminating 
msignificant  issues  or  those  which  have 
been  covered  by  a  relevant  previous 
environmental  analysis.  (4)  exploring 
additional  alternatives,  and  (5) 
identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect,  and 
cumulative  effects). 

The  Forest  Service  is  interested  in 
comments  from  Federal.  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  revised  proposed 
action  and  preliminary  alternatives. 
Comments  received  on  previous  notices 
of  intent  to  file  this  EIS  need  not  be 
resubmitted  as  they  are  being  addressed 
m  the  draft  EIS.  Additional  comments, 
based  on  this  revised  notice  of  intent, 
along  with  comments  on  the  draft  EIS, 
will  be  used  to  prepare  the  final  EIS. 
Additional  public  participation  will 
include  notifying  known  interested  and 
affected  publics  and  key  contacts  in 
person  and/or  by  mail.  News  releases 
will  be  used  to  provide  general  notice  to 
the  public. 

Trie  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  December  1. 1993.  At 
that  time,  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  90  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  Upon 
release  of  the  draft  EIS,  projected  for 
December  1,  1993.  reviewers  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal, 
so  that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NBDC.  435  U.S.  519, 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft  EIS 
stage,  but  that  are  not  raised  until  after 
completion  of  the  final  EIS.  may  be 
waived  or  dismissed  by  the  courts.  City 
cfAngoon  v.  Model.  803  F.  2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  comment  period,  so  that  substantive 
comments  and  objections  are  made 
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available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 

Comments  may  also  address  the 
adequacy  of  the  draft  EIS.  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act.  at  40  CFR  1503.3  in  addre.ssing 
these  points.) 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed,  considered,  and  responded  to 
by  the  Forest  Service  in  preparing  the 
final  EIS.  The  final  EIS  is  scheduled  to 
be  completed  by  June  1994.  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  final  EIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  revision  of  regional  direction.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  in  accordance 
with  36  CFR  217. 

The  responsible  official  is:  Marvin  C. 
Meier.  Acting  Regional  Forester;  USDA 
Forest  Service.  Southern  Region:  1720 
Peachtree  Rd.  NW..  Atlanta,  GA  30367- 
9102. 

Dated:  October  26. 1993. 
Charlet  E.  Steele, 

Acting  Regional  Forester 

|FR  Doc.  93-28322  Filed  11-17-93;  8.45  ami 

MLUNQ  COOK  341»-11-M 


Grand  Targhee  Resort  Master 
Development  Plan,  Targhee  National 
Forest,  Teton  County,  WY 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement.  (Original  notice  of  intent  was 
published  December  12. 1990  FR  Vol. 
55.  No.  239.  p.  51138-5113.  two  notice 
of  extension  of  comment  period 
published  November  30, 1992.  FR  Vol. 
57,  No.  230.  p.  56557  and  December  18. 
1992,  FR  Vol.  57,  No.  244.  p.  60170.  and 
a  previous  revised  Notice  of  Intent  was 
published  May  28,  1992  FR  Vol.  57,  No. 
103  p.  22456). 

SUMMARY:  The  Targhee  National  Forest. 
Wyoming,  announced  (55  FR  Doc.  90- 


29088.  December  11, 1990)  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  which  would  analyze  a 
proposal  by  Grand  Targhee  Resort  for  a 
new  Master  Development  Plan.  A  Draft 
EIS  was  to  have  been  completed  by 
October  1. 1991.  and  offered  for  a 
comment  period  of  60  days.  This  was 
revised  for  release  in  ]uly  of  1992.  A 
sixty  day  comment  period  was  to 
follow.  The  final  EIS  was  scheduled  to 
be  published  in  February  1993. 

Due  to  unanticipated  changes  in  work 
priorities  and  extensive  public 
involvement  with  this  project  the  Draft 
EIS  was  completed  September  25. 1993 
and  allowed  a  total  comment  period 
(including  two  extensions)  of  120  days. 
The  final  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  by  December  1993  instead  of  the 
February  1993  date  published  in  the 
initial  revised  notice  of  intent. 

Also,  due  to  a  change  in  personnel, 
the  Responsible  Official  has  changed. 
The  Responsible  Official  is  now  William 
P.  LeVere,  Acting  Forest  Supervisor, 
Targhee  National  Forest. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Ballard.  Interdisciplinary  Team 
Leader  (208)  624-3151.  Targhee 
National  Forest,  P.O.  Box  208.  St. 
Anthony,  ID  83445. 

Dated:  November  3, 1993. 
WUliain  P.  UVeiv. 
Acting  Forest  Supervisor. 
|FR  Doc.  93-28325  Filed  11-17-93;  8:45  ami 
BiLUNO  coot  S«1«-11-«i 


Cannell  Meadow  Ranger  District; 
Sequoia  National  Forest,  CA;  Notice  of 
Intent  To  Prepare  Supplement  to 
Environmental  Impact  Statement 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  the  Casa-Guard  Timber 
Sale  Final  Environmental  Impact 
Statement.  Cannell  Meadow  Ranger 
District.  Sequoia  National  Forest. 

SUMMARY:  The  Forest  Service  will 
prepare  a  Supplement  to  the  Casa-Cuard 
Timber  Sale  Final  Environmental 
Impact  Statement  to  provide  further 
information  of  impacts  on  the  California 
spotted  owl,  cumulative  and  inter-sale 
watershed  effects  within  the  Fish  Creek 
watershed,  and  current  information  on 
reforestation  success,  on  the  Sequoia 
National  Forest,  Tulare  County. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
supplement  to  Sandra  Key.  Forest 
Supervisor.  Sequoia  National  Forest. 


000  W.  Grand  Avenue.  Porterville. 
California  93257-2035,  telephone  (209) 
784-1500. 

SUPPLEMENTARY  INFORMATION:  A  lawsuit 
was  filed  by  Sequoia  Forest  Alliance 
and  Tulare  County  Audubon  Society  on 
April  29. 1993  in  the  United  States 
District  Court  for  the  Eastern  District  of 
California.  On  August  10, 1993.  the 
District  Court  issued  a  preliminary 
injunction  prohibiting  any  further 
activity  on  the  Casa-Guard  Timber  Sale 
pending  completion  of  a  supplement  to 
the  FEIS  for  the  Casa-Guard  Timber  Sale 
which  addressed  new  information 
relating  to  the  California  spotted  owl. 

In  response  to  the  court's  order, 
existing  information  will  be  reanalyzed 
based  on  further  investigation  of  the  sale 
and  consideration  of  new  information. 
Although  not  required  by  the  court's 
order,  the  supplement  will  include 
additional  information  on  reforestation 
success  as  well  as  cumulative  and  inter- 
sale  watershed  eHiects. 

Sandra  H.  Key,  Forest  Supervisor. 
Sequoia  National  Forest  is  the 
responsible  official. 

The  draft  supplement  is  expected  to 
be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  by  the  end 
of  November  1993.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  draft  supplement  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
supplement  will  be  45  days  hom  the 
date  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register.  The 
Forest  Service  believes,  at  this  early 
stage,  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contention. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model.  803  F.2d  1016, 1022  (9th 
Circuit  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 


Federal  Register  /  Vol.  58.  No.  221  /  Thursday.  November  18.  1993  /  Notices 


period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningftiUy  consider  them  and 
respond  to  them  in  the  final  supplement 
to  the  environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  supplement, 
comments  on  the  draft  supplement  to 
the  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  of  the  draft  supplement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  November  12, 1993. 
Lee  R.  BeUu. 
Acting  Forest  Supervisor. 
[PR  Doc.  93-28367  Filed  11-17-93;  8:45  ami 
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Forest  Legacy  Program 
Implementation 

AGENCY:  Forest  Service.  USDA. 
ACTION;  Notice  of  meeting. 


SUMMARY:  The  Forest  Service  will  hold 
three  listening  sessions  in  the  next 
month  to  receive  comments  on  the 
Forest  Legacy  program.  Those  who 
participate  are  asked  to  comment  on  the 
adequacy  of  the  current  program 
guidelines  and  possible  changes  to  the 
guidelines  or  the  authorizing  statute, 
which  is  subject  to  reauthorization  in 
1995.  The  sessions  will  be  chaired  by 
the  Forest  Service  and  facilitated  by 
staff  from  American  Forests,  a  non- 
profit forestry  organization. 
DATES:  The  meetings  will  be  held 
November  30.  December  6.  and 
December  13. 1993. 

ADDRESSES:  The  meetings  will  be  held  at 
the  following  times  and  locations: 
November  30—9:30  a.m.  to  4:30  p.m.. 

American  Forests,  1516  P  Street,  NW., 

Washington,  DC 
December  6—9  a.m.  to  3:30  p.m..  Society  for 

the  Protection  of  New  Hampshire 

Forests,  54  Portsmouth  Street,  Concord. 

NH. 
December  13—9  a.m.  to  3:30  p.m., 

Sacramento  Tree  Foundation,  201 

Lathrop  Way.  Suite  F,  Sacramento,  CA 

95815. 

Those  who  wish  to  submit  written 
comments  in  lieu  of  attending  a 
listening  session  should  submit  them  to: 
Director.  Cooperative  Forestry,  Forest 
Service.  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 


Ted  Beauvais.  Forest  Legacy  Program 
Leader.  Cooperative  Forestry.  Forest 
Service,  USDA,  Washington.  DC  20090- 
6090.  (202)  205-1190.  FAX  (202)  205- 
1271. 

Dated:  November  19, 1993. 
Michael  T.  RaIiis, 

Acting  Deputy  Chief.  State  and  Private 
Forestry. 

[FR  Doc  93-28399 Filed  11-17-93;  845  am| 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Tennessee  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  On 
Civil  Rights,  that  a  meeting  of  the 
Tennessee  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  Thursday, 
December  9, 1993.  and  reconvene  at  9 
a.m.  and  adjourn  at  12  p.m.  on  Friday. 
December  10. 1993.  at  the  Days  Inn- 
Vanderbilt,  West  End  Room.  1800  West 
End  Avenue.  Nashville.  Tennessee.  The 
purpose  of  the  meeting  is  to:  (l)  To 
discuss  civil  rights  progress  and/or 
problems  in  the  State;  (2)  to  discuss  the 
status  of  the  Commission  and  Advisory 
Committees;  (3)  to  report  on  the  current 
project.  "Racial  Tensions  in  Tennessee"; 
and  (4)  hear  from  local  representatives 
on  the  SAC'S  next  proposed  project  on 
the  enforcement  of  Title  VI  in 
Tennessee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor.  Director  of  the  Southern 
Regional  Office.  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  10, 
1993. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-28412  Filed  11-17-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

1994  Departmental  Performance 
Review  Board 

Organizatiofi/Member/Type  of 
Appointment,  and  Term  Expiration 

Chief  of  Staff  and  Chief  Financial 
Officer  and  Assistant  Secretary  for 
Administration 

General  Counsel 

Carol  Darr.  Deputy  General  Counsel 

(NC).  11/95 
Barbara  S.  Fredericks.  Assistant  General 

Counsel  for  Administration  (C),  11/95 

Economics  and  Statistics 
Administration 

Allan  H.  Young.  Chief  Statistician, 

Bureau  of  Economic  Analysis  (C),  11/ 

95 
O.  Bryant  Benton.  Associate  Director  for 

Field  Operations.  Bureau  of  the 

Census  (C).  11/95 
Harry  A.  Scarr.  Deputy  Director,  Bureau 

of  the  Census  (C),  11/95 
Frederick  T.  Knickerbocker.  Executive 

Director  (C).  11/95 
Arnold  A.  Jackson.  Acting  Associate 

Director  for  Information  Technology, 

Bureau  of  the  Census  (C),  11/95 

Technology  Administration 
Kelly  Games,  Deputy  Assistant 

Secretary  for  Technology  Policy  (NC) 

11/95 
Joan  Rosenblatt,  Director.  Computing  & 

Applied  Mathematics  Laboratory 

(NIST)(C).  11/94 
Guy  W.  Chamberlain.  Director  of 

Administration  (NIST)  (C),  11/94 
Donald  Johnson.  Director,  NTIS  (C),  11/ 

94 
George  A.  Sinnott,  Director  for 

International  and  Academic  Affairs 

(NIST)  (C).  11/95 
John  C.  Williams,  Director,  Office  of 

Technology  Policy  (C),  11/95 

National  Telecommunications  and 
Information  Administration 

Michele  C.  Farquhar,  Director,  Office  of 
Policy  Coordination  and  Management 
(NC),  11/95 

William  F.  Maher,  Jr.,  Associate 
Administrator,  Office  of  Policy 
Analysis  and  Development  (C),  11/95 

Economic  Development  Administration 

John  E.  Corrigan.  Atlantic  Regional 
Director  (C),  11/94 

International  Trade  Administration 
Barbara  Stafford,  Deputy  Assistant 

Secretary  for  Investigations,  Import 

Administration  (NC),  11/95 
Peter  A.  Cashman,  Director,  Office  of  the 

Pacific  Basin,  International  Economic 

Policy  (C),  11/95 
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Holly  A.  Kuga,  Director.  OfGce  of 
Agreements  Compliance,  Import  (C). 
11/94 

Daniel ).  McLaughlin.  Deputy  Assistant 
Secretary  for  Domestic  Operations. 
U.S.  and  Foreign  Commerce  Service 
(NC).  11/95 

Henry  Misisco,  Acting  Deputy  Assistant 

Secretary  for  Basic  Industries,  Trade 

Development  (C).  11/95 
J.  Hayden  Boyd,  Director.  Office  of 

Consumer  Goods,  Trade  Development 

(C).  11/95 

National  Oceanic  and  Atmospheric 
Administration 

Diana  H.  Josephson,  Deputy  Under 
Secretary  for  Oceans  and  Atmosphere 
(NC).  11/95 

Margaret  F.  Hayes.  Assistant  General 
Counsel  for  Fisheries,  Office  of 
General  Counsel  (C),  11/95 

Lois  J.  Gajdys,  Chief,  Management  and 
Budget  Office.  NWS  (C).  11/95 

Michael  P.  Sissenwine.  Senior  Scientist 
for  Fisheries,  NMFS  (C),  11/95 

Alan  R.  Thomas,  Deputy  Assistant 
Administrator  for  laboratories. 
Oceanic  and  Atmospheric  Research 
(C),  11/95 

Melbourne  G.  Briscoe.  Director.  Office 
of  Ocean  and  Earth  Sciences.  National 
Ocean  Service  (C).  11/95 

Patent  and  Trademark  Office 

Robert  M.  Anderson.  Deputy  Assistant 
Commissioner  for  Trademarks  (C),  11/ 
95 

Edward  P.  Kazenske.  Executive 
Assistant  to  the  Commissioner  and 
Director  of  Interdisciplinary  Programs 
(C).  11/95 

Boyd  L.  Alexander.  Deputy  Assistant 
Commissioner  for  Information 
Systems  (C).  11/94 

Bureau  of  Export  Administration 

Sue  Eckert,  Deputy  Assistant  Secretary 
for  Planning  (NC),  11/95 

Frank  Deliberti.  Director  of  Export 
Enforcement  (C),  11/95 

Robert  F.  Kugelman,  Director  of 
Administration  (C),  11/95 

Dated;  November  5, 1993. 
Marcia  P.  Kirksey. 

Executive  Secretary,  Departmental 

Performance  Review  Board,  Department  of 

Commerce. 

|FR  Doc.  93-28324  Filed  11-17-93,  8:54  ami 
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Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges;  Ali 
Reza  Foyuzi  Yousefi;  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Licenses 

In  the  Matter  of:  Ali  Reza  Foyuzi  Yousefi 
with  addresses  at  P.O.  Box  1341,  Tajresh, 
Tehran.  Iran  19395  and  38  Firouzkh.  Tajresh, 
Tehran.  Iran. 

On  July  26. 1989.  Ali  Reza  Foyuzi 
Yousefi  (hereinafter  referred  to  as 
"Yousefi")  was  convicted  in  the  U.S. 
District  Court  for  the  District  of  South 
Carolina  of,  among  other  crimes,  one 
count  of  violating  section  38  of  the 
Arms  Export  Control  Act  (22  U.S.C.A. 
2778  (1990  and  Supp.  1993))  ("AECA"), 
by  exporting  a  cathode  assembly  for  a 
Varian  and  Associates  VA-868A 
klystron  tube  from  the  United  States  to 
Switzerland  without  obtaining  the 
required  export  license  or  written 
approval  from  the  U.S.  Etepartment  of 
State.  Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  2401-2420  (1991,  Supp. 
1993,  and  Pub.  L.  103-10,  March  27, 
1993))  ("EAA"),  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce,'  no  person  convicted  of  a 
violation  of  the  AECA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by.  the  EAA  or  the  Export 
AdministrtMon  Regulations  (currently 
codified  at  15  CFR  parts  768-799 
(1993))  ("the  Regulations"),  for  a  period 
of  up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  AECA.  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  Hcense  issued  pursuant  to,  or 
provided  by,  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  p)erson. 
Having  received  notice  of  Yousefi's 
conviction  for  violating  section  38  of  the 
AECA,  and  following  consultations  with 
the  Director,  Office  of  Export 


>  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Expon  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  section 
11(h)  of  the  EAA. 


Enforcement,  I  have  decided  to  deny 
Yousefi  permission  to  apply  for  or  use 
any  export  license,  including  any 
general  license,  issued  pursuant  to.  or 
provided  by,  the  EAA  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  July  26. 1999. 1 
have  also  decided  to  revoke  all  export 
licenses  issued  pursuant  to  the  EAA  in 
which  Yousefi  had  an  interest  at  the 
time  of  his  conviction. 
Accordingly,  it  is  hereby  ordered: 

I.  All  outstanding  individual 
validated  licenses  in  which  Yousefi 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Yousefi's  privileges  of 
participating,  in  any  maimer  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  Umited  to, 
distribution  licenses,  are  hereby 
revoked. 

II.  Until  July  26. 1999,  Ali  Reza 
Foyuzi  Yousefi,  with  addresses  at  P.O. 
Box  1341,  Tajresh.  Tehran,  Iran  19395. 
and  at  38  Firouzkh.  Tajresh,  Tehran, 
Iran,  hereby  is  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  firom  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  appUcation  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  seUing, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

ni.  After  notice  and  opportimity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Yousefi  by  affiUation, 
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ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy.  receive,  use.  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effiective  immediately 
and  shall  remain  in  effect  until  Tuly  28. 
1999.  ' 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Yousefi.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  November  9. 1993. 
Eileea  M.  Albanese, 

Acting  Director.  Office  of  Export  Licensing. 
|FR  Ddc  93-28413  Filed  11-17-93;  8:45  amj 
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Intemationat  Trade  Administration 
IA-427-812] 

Postponement  of  Final  Determinations 
of  Sales  at  Less  Than  Fair  Value; 
Calcium  Aiumlnate  Cement  and 
Cement  ClinKer  From  France  and 
Calcium  Aiumlnate  Flux  From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Cunningham,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-4207. 


POSTPONEMENTS:  On  October  27. 1993 
(58  FR  58683.  November  3. 1993),  the 
Department  of  Commerce  (the 
Department)  issued  an  affirmative 
preliminary  determination  in  the 
antidumping  duty  investigation  of 
calcium  aluminate  (CA)  cement  and 
cement  clinker  from  France.  Also  on 
October  27, 1993  (58  FR  58683, 
November  3, 1993),  the  Department 
issued  a  negative  preliminary 
determination  in  the  antidumping  duty 
investigation  of  CA  flux  from  France. 

On  October  29. 1993.  the  sole 
respondent,  Lafarge  Fondu  International 
and  Lafarge  Calcium  Aluminates 
Incorporated  (collectively.  Lafarge), 
requested  that  the  Department  postpone 
the  final  determination  in  the 
investigation  of  CA  cement  and  cement 
clinker  from  France,  in  accordance  with 
section  735(a)(2)(A)  of  the  Tariff  Act  of 
1930.  as  amended,  (the  Act).  Lafarge 
made  this  request  in  order  to  prepare  for 
verification.  Also  on  October  29. 1993. 
the  petitioner.  Lehigh  Portland  Cement 
Company  (Lehigh)  requested  that  the 
Department  postpone  the  final 
determination  in  the  investigation  of  CA 
flux  from  France,  in  accordance  with 
section  735(a)(2)(B)  of  the  Act.  Lehigh 
made  this  request  in  order  to  permit 
ample  time  for  verification.  We  find  no 
compelling  reasons  to  deny  these 
requests. 

For  the  reasons  above,  we  are 
postponing  the  above-referenced  final 
determinations  to  the  full  extent 
authorized  under  section  735(a)(2)  of 
the  Act  (19  U.S.C.  1673d(a)(2)).  The 
final  determinations  wall,  tiierefore.  be 
issued  not  later  than  March  18, 1994, 
which  is  135  days  after  the  date  of 
publication  of  the  preliminary 
determinations.  Because  of  the 
postponement  of  the  final 
determinations,  the  current  hearing  date 
of  December  21, 1993,  and  the  dates  for 
the  submission  of  case  and  rebuttal 
briefs  have  been  changed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  now  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
February  8. 1994,  and  rebuttal  briefs  no 
latter  than  February  15. 1994.  We 
request  that  parties  in  these  cases 
provide  with  briefs  an  executive 
summary  of  no  more  than  two  pages  on 
the  major  issues  to  be  addressed. 
Further,  briefs  should  contain  a  table  of 
authorities.  Qtations  to  Department 
determinations  and  court  decisions 
should  include  the  page  number  where 
cited  information  appears.  In  preparing 
the  briefs,  please  begin  each  issue  on  a 
separate  page.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 


hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearings  will  be 
held  on  February  18. 1994,  at  9:30  a.m. 
at  the  U.S.  Department  of  Commerce, 
room  4830. 14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099.  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  November  12, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-28423  Filed  11-17-93;  8:45  am| 
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[A-688-8101 

Mechanical  Transfer  Presses  From 
Japan;  Preliminary  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review:  Mechanical  transfer  presses 
from  Japan. 

SUMMARY:  In  response  to  requests  by  the 
petitioners  and  two  manufacturers/ 
exporters,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
mechanical  transfer  presses  from  Japan. 
The  review  covers  four  manufacturer/ 
exporters  of  the  subject  merchandise  to 
the  United  States  during  the  period 
February  1, 1992,  through  January  31. 
1993.  The  review  indicates  the  existence 
of  dumping  margins  during  the  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  United  States  price 
and  foreign  market  value.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
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EFFECTIVE  DATE:  November  18. 1993. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  17.  1993.  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  8739)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  on 
mechanical  transfer  presses  (MTPs) 
from  Japan.  On  February  25. 1993.  the 
petitioners,  the  Verson  Division  of 
Allied  Products  Corp..  the  United 
Autoworkers  of  America,  and  the 
United  Steelworkers  of  America  (AFL- 
CIO/CLC).  requested  a  review  of 
Ishikawajima-Harima  Heavy  Industries 
Co..  Ltd.  (IHI).  and  Hitachi-Zosen  Corp. 
(Hitachi).  Komatsu  Ltd.  (Komatsu). 
requested  to  be  reviewed  on  February 
25.  1993.  and  Aida  Engineering.  Ltd. 
(Aida).  requested  to  be  reviewed  on 
February  26. 1993.  All  requests  were  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act),  and  §  353.22(a)  of  the 
Department's  regulations.  We  published 
the  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  March  26, 1993  (58  FR  16397). 
covering  the  period  February  1.  1992, 
through  January  31, 1993. 

Two  of  the  four  companies  named  in 
the  initiation  notice,  IHI  and  Hitachi, 
had  no  shipments  to  the  United  States 
during  the  period  of  review.  We 
analyzed  the  responses  of  Aida  and 
Komatsu  to  the  Department's 
antidumping  questionnaire.  The 
Department  has  now  conducted  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act. 

Scope  or  the  Review 

Imports  covered  by  this  review 
include  MTPs  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  term  "mechanical  transfer 
presses"  refers  to  automatic  metal- 
forming  machine  tools  with  multiple  die 
stations  in  which  the  workpiece  is 
moved  from  station  to  station  by  a 
transfer  mechanism  designed  as  an 
integral  part  of  the  press  and 


synchronized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 
be  imported  assembled  or  unassembled. 
This  review  covers  sales  by  Aida  and 
Komatsu  of  MTPs  from  Japan  entered 
into  the  United  States  during  the  period 
February  1, 1992.  through  January  31. 
1993.  This  review  does  not  cover  spare 
and  replacement  parts  and  accessories, 
which  were  determined  to  be  outside 
the  scope  of  the  order.  See  "Final  Scope 
Ruling  on  Spare  and  Replacement 
Parts."  U.S.  Department  of  Commerce. 
March  20.  1992.  The  review  also  does 
not  cover  Aida's  FMX  series  cold 
forging  press,  with  optional  transfer  feed 
unit,  which  is  the  subject  of  a  pending 
scope  ruling.  If  the  Department 
determines  that  the  FMX  press  is  within 
the  scope  of  the  antidumping  duty 
order,  we  may  include  sales  of  FMX 
presses  by  Aida  in  the  final  results  of 
this  administrative  review. 

Verification 

We  verified  the  questionnaire 
responses  of  Aida  and  Komatsu  between 
September  28. 1993.  and  October  4. 
1993.  at  the  companies'  offices  in  Japan. 

United  States  Price 

The  Department  used  purchase  price 
(PP).  as  defined  in  section  772  of  the 
Tariff  Act,  in  calculating  U.S.  price  for 
Aida  and  Komatsu  because  all  sales 
were  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States.  U.S.  price  was  based  on  packed, 
ex-factory,  ex-godown.  f.o.b.  Japanese  or 
U.S.  port,  or  delivered  prices,  as 
appropriate.  We  made  deductions, 
where  applicable,  for  foreign  inland 
freight  and  insurance,  ocean  freight, 
brokerage  and  handling,  stevedoring 
charges,  loading  charges,  marine 
insurance,  U.S.  Customs  duties  and  fees. 
U.S.  inland  freight,  and  supervision  of 
installation  charges. 

As  a  result  of  verification,  we  adjusted 
the  reported  costs  in  those  instances 
where  costs  were  not  appropriately 
quantified  or  valued.  For  Aida.  we 
revised  the  reported  warranty  expense 
to  include  costs  discovered  at 
verification  which  were  not  reported  in 
Aida's  questionnaire  response.  For 
Komatsu,  we  adjusted  the  charges  for 
loading,  ocean  freight,  and  foreign 
inland  freight,  which  had  been 
incorrectly  reported. 

Foreign  Market  Value 

We  have  preliminarily  determined 
that  models  of  MTPs  sold  in  the  home 
market  are  not  comparable  to  the  U.S. 
models  sold  during  the  period  of 
review.  This  is  due,  in  large  part,  to  the 


custom-built  nature  of  MTPs. 
Accordingly,  the  Department  has  used 
constructed  value  (CV),  as  defined  in 
section  773(e)  of  the  Tariff  Act,  to 
calculate  foreign  market  value  (FMV). 

We  calculated  CV  as  the  cost  of 
materials  and  fabrication  of  the 
merchandise  exported  to  the  United 
States,  plus  general  expenses,  profit  and 
packing.  We  used  the  respondents*  CV 
data,  except  in  the  following  instances 
where  the  costs  were  not  appropriately 
quantified  or  valued: 

For  Aida: 

1.  We  increased  Aida's  submitted  cost 
information  to  account  for  its 
understatement  of  inputs  provided  by  a 
related  party  supplier. 

For  Komatsu: 

1.  We  adjusted  the  submitted  general 
and  administrative  (G&A)  expenses  to 
exclude  the  gain  on  the  sale  of  real 
estate. 

2.  We  increased  Komatsu 's  submitted 
cost  information  to  account  for  its 
understatement  of  inputs  provided  by  a 
related  party  supplier. 

We  made  circumstance-of-sale 
adjustments  to  CV  for  credit,  export 
proceeds  insurance,  advertising, 
warranty  expenses  and  product  liability 
insurance  to  reflect  the  differences 
between  the  home  market  and  U.S. 
costs.  We  made  an  addition  to  CV  for 
commissions  on  the  U.S.  sales,  and 
subtracted  from  the  CV  the  amount  of 
home  market  selling  expenses  up  to  the 
amount  of  the  U.S.  commissions.  No 
other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  the 
Department  preliminarily  determines 
that  the  following  margins  exist  for  the 
period  February  1, 1992  through  January 
31, 1993: 


Manutacturer/exporter 

Margin 
(percent) 

Aida  Engineering,  Ltd 

Komatsu  Ltd 

3.51 
000 

Ishikawajima-Harima       Heavy 
Ind 

1000 

Hitachj-Zosen  Corporation  

214.51 

'No  shipments  during  the  period.  Rate  Is 
from  the  last  final  results  of  review  for  this 
company. 

2  No  shipments  during  the  period.  Rate  is 
the  "all  others"  rate  from  ttie  less  than  fair 
value  (LTFV)  final  determination,  since  this 
company  was  not  specifically  named  in  the 
final  determination  or  a  completed  review. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 


Federal  Register  /  Vol.  58.  No.  221  /  Thursday.  November  18.  1993  /  Notices 


60845 


days  after  the  date  of  pubHcation  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raisiad  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
•   comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  firom  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  MTPs  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubUcation 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review  or  the  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  others"  rate 
established  in  the  final  notice  of  the 
LTFV  investigation  of  this  case,  in 
accordance  with  the  Court  of 
International  Trade's  decisions  in  Fhral 
Trade  Council  v.  United  States.  Slip  Op. 
93-79,  and  Federal  Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States,  SUp  Op.  93-fl3.  The  all  others 
rate  is  14.51  percent.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 


presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  8, 1993. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  93-28424  Filed  11-17-93;  8:45  ami 
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[A-427-009] 

Nitrocellulose  From  France;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
nitrocellulose  from  France. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
December  17, 1993. 

EFFECTIVE  DATE:  November  18. 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dave  Dirstine  or  Richard  Rimlinger. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington  DC  20230,  telephone:  (202) 
482^733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  10, 1983,  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  nitrocellulose  from  France  (48  FR 
36303).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
more  than  four  consecutive  annual 
anniversary  months  (August  3, 1993. 
was  the  fifth  annual  anniversary 
month). 

In  accordance  with  19  CFR 
353.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  aimiversary  month. 
On  August  3. 1993,  the  Department 
published  an  "Opportunity  to  Request 
Administrative  Review"  for  the  period 


August  1. 1992  through  July  31. 1993 
(58  FR  41239).  We  received  no  request 
for  review  by  the  last  day  of  the  fifth 
anniversary  month.  Accordingly,  as 
required  by  19  CFR  353.25(d)(4)(i),  we 
are  notifying  the  public  of  our  intent  to 
revoke  this  order. 

Opportuaity  to  Object 

No  later  than  December  17, 1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(k)(3);  (4);  (5);  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration 
room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

Since  no  interested  party  requested  an 
administrative  review  by  August  31, 
1993,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  if  no 
domestic  interested  party  objects  to  this 
intent  to  revoke  by  December  17, 1993, 
we  shall  conclude  that  the  duty  order  is 
not  longer  of  interest  to  interested 
parties  and  shall  proceed  with 
revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  October  29, 1993. 
HoUy  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-28425  Filed  11-17-93;  8:45  am) 
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[C-608-806,  C-201-616,  C-307-61(q 

Initiation  of  Countervailing  Duty 
Investigations:  Phttialic  Anhydride 
From  Israel,  Mexico  and  Venezuela 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  18. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  The 

following  officials  of  the  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230,  may 
be  contacted  for  further  information: 
Gary  Bettger  (202)  482-2239  for  Israel; 
Stephanie  Hager  (202)  482-5055  for 
Mexico;  and  Elizabeth  Graham  (202) 
482-4105  for  Venezuela. 

The  Petition 

On  October  22, 1993,  we  received 
petitions  in  proper  form  filed  by 
Aristech  Chemical  Corporation;  BASF 
Corporation;  Koppers  Industries,  Inc.; 
and  Stepan  Company  on  behalf  of  the 
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United  States  phthalic  anhydride  (PA) 
industry.  In  accordance  with  19  CFR 
355.12.  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise  in  Israel, 
Mexico  and  Venezuela  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

Injury  Test 

Israel  and  Mexico  are  each  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act. 
Title  Vn  of  the  Act  applies  to  these 
investigations.  Accordingly,  the  U.S. 
International  Trade  Commission  (ITC) 
must  determine  whether  imports  of  the 
subject  merchandise  from  Israel  and 
Mexico  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry. 

On  August  31. 1990.  Venezuela 
became  a  contracting  party  to  the 
General  Agreements  on  Tariffs  and 
Trade  (GATT).  Since  qualification  as  a 
"country  under  the  Agreement"  under 
section  701(b)(3)  requires  a  finding  that 
the  GATT  does  not  apply  between  the 
United  States  and  the  country  from 
which  the  subject  merchandise  is 
imported.  Venezuela  is  no  longer 
eligible  for  treatment  as  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)(3).  However, 
because  Venezuela  is  a  GATT 
contracting  party  and  the  merchandise 
within  the  scope  of  the  petition  which 
is  imported  under  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  2917.35.00.  enters  duty-free, 
the  ITC  is  required  to  determine 
whether,  pursuant  to  section  303(a)(2)  of 
the  Act,  imports  of  this  merchandise 
from  Venezuela  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Standing 

Petitioners  have  stated  that  they  are 
interested  parties,  as  defined  in  section 
771(9)(C)  of  the  Act,  and  that  they  have 
filed  the  petitions  on  behalf  of  the  U.S. 
industry  producing  the  merchandise 
subject  to  these  investigations.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for.  or  opposition  to,  this 
petition,  such  party  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration,  in 
accordance  with  19  CFR  355.31. 

Exclusion  Requests 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential 
countervailing  duty  order  must  submit 
its  request  for  exclusion  within  30  days 
of  the  date  of  publication  of  this  notice. 


The  procedures  and  requirements 
regarding  the  filing  of  such  requests  are 
contained  in  19  CFR  355.14. 

Scope  oflnvestigation 

For  purposes  of  these  investigations, 
PA  is  an  aromatic  synthetic  organic 
chemical  usually  produced  from  a 
primary  petrochemical  called 
orthoxylene,  although  sometimes  it  is 
produced  from  napthalene.  PA  is 
predominately  used  in  the  production  of 
plasticizers,  unsaturated  polyester 
resins,  and  alkyd  resins,  which  in  turn 
are  generally  used  to  produce  plastics 
and  paints.  The  subject  PA  is  produced 
in  two  physical  forms,  molten  and 
flaked. 

The  PA  subject  to  these  investigations 
is  currently  classified  under  subheading 
2917.35.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  is 
dispositive. 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  the  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioner  supporting 
the  allegations. 

Initiatioa  of  Investigations 

The  Department  has  examined  the 
j)etitions  on  PA  from  Israel,  Mexico  and 
Venezuela  and  found  that  they  comply 
with  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702  of  the  Act.  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers  or  exporters 
of  PA  receive  countervailable  subsidies. 
The  following  programs  are  included  in 
our  investigations. 

Israel 

1.  Encouragement  of  Capital 

Investments  Law  (EOL)  of  1959 

a.  Income  tax  exemptions 

b.  Capital  grants 

c.  Research  and  development  grants 

2.  Exchange  Rate  Risk  Insurance 

Scheme  (EIS) 

Mexico 

1.  Preferential  pricing  of  orthoxylene 

feedstock 

2.  Short-term  pre-export  financing  from 

Bancomex 

3.  Short-term  import  financing  bom 

Bancomex 


4.  PITEX  ("Duty-Free  Imports  for 

Companies  that  Export") 

5.  Accelerated  depreciation  allowance 

Venezuela 

1.  Preferential  pricing  of  orthox)'lene 

feedstock 

2.  Export  subsidies 

a.  FINEXPO  preferential  short-term 
export  loans 

b.  FlislEXPO  preferential  long-term 
export  loans 

c.  Excessive  tariff  drawbacks 

3.  Preferential  tax  exemptions  imder  the 

1966  Income  Tax  Law 
We  are  not  including  the  following 
programs  which  are  alleged  to  be 
benefitting  producers  of  the  subject 
merchandise  in  Venezuela.  (For  a  more 
detailed  discussion,  see  the 
Memorandum  to  Barbara  R.  Stafford 
from  Team  dated  November  12, 1993, 
on  file  in  the  Central  Records  Units  of 
the  Main  Commerce  Building.) 

1.  Preferential  Finance  Comftany  of 
Venezuela  (FIVCA)  Loans 

Petitioners  alleged  that  Venezuelan 
PA  producers  received  preferential 
FIVCA  export  financing.  Ho%vever,  the 
preferential  FIVCA  loan  program  was 
determined  in  previous  cases  to  be  a 
dome.stic,  not  an  export,  program  and 
petitioners  have  pro\ided  no  evidence 
to  the  contrary.  See  e.g.  Final 
Determination:  Certain  Electrical 
Conductor  Aluminum  Redraw  Rod  bom 
Venezuela,  53  FR  24763  Qune  30  1988). 
Furthermore,  petitioners  did  not  allege 
or  provide  any  supporting  information 
indicating  that  the  program  is  specific  or 
that  the  loans  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

2.  Provision  of  Preferential  Pricing  of 
Raw  Materials  for  Exports 

The  program  was  found  not  to  exist  in 
Final  Affirmative  Coimtervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Circular  Welded  Non-Alloy  Steel 
Pipe  bom  Venezuela  57  FR  42964  (Sept 
17. 1992).  Petitioners  have  provided  no 
evidence  to  the  contrary. 

3.  Export  Incentives 

Petitioners  describe  a  program  that 
appears  to  be  the  Export  Bond  Program. 
The  Export  Bond  Program  was  designed 
to  provide  partial  compensation  for  the 
requirement  that  exporters  convert 
foreign  currency  export  earnings  to 
bolivars  at  an  official  rate  significantly 
lower  than  the  bee  market  rate.  This 
program  was  previously  found  to  be 
amended  to  cover  only  agricultural 
products  (see  Final  Affirmative 
Countervailing  Duty  Determination: 
Ferrosilicon  From  Venezuela;  and 
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Countervailing  Duty  Order  for  Certain 
Ferrosilicon  From  Venezuela.  58  FR 
27539  (May  10. 1993)).  Petitionere  have 
not  provided  any  evidence  to  the 
contrary. 

4.  Government  Grants  to  Oxidor 

Petitioners  allege  that  PEQUIVEN  (a 
stateowned  orthoxylene  supplier) 
provided  funding  to  Oxidor.  Petitioners 
basis  for  this  allegation  is  a  June  2, 1992 
General  System  of  Preference  (GSP) 
petition,  in  which  Aristech,  a 
petitioning  company,  noted  that 
PEQUIVEN  had  "provided  significant 
funding  to  at  least  one  Venezuelan  PA 
producer  (Oxidor)."  Petitioners  have 
provided  no  information  that  this 
funding  is  provided  pursuant  to  a 
specific  government  program.  In 
addition,  petitioners  nave  made  no 
arguments  regarding  the  specificity  of 
the  funding. 

rrc  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  these 
initiations. 

Preliminary  Determinations  by  the  ITC 

The  rrc  will  determine  by  December 
6, 1993,  whether  there  is  a  reasonable 
indication  that  a  United  States  industry 
is  being  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  PA  imports  from  Israel, 
Mexico  and  Venezuela.  Any  ITC 
determination  which  is  negative  will 
result  in  the  respective  investigation 
being  terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
702(c)(2)  of  the  Act  and  19  CFR 
355.13(b). 

Dated:  November  12, 1993. 
Joseph  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-28428  Filed  11-17-93;  8:45  am) 
BIUMQ  OOOC  K1».08-P 


[A-<J51.-822,  A-437-803.  A-608-805.  A-201- 
81S  and  A-d07-809] 

Initiation  of  Antidumping  Duty 
Investigations:  Phthalic  Anhyaride 
From  Brazil,  Hungary,  Israel.  Mexico 
and  Venezuela 

AGENCtr:  Import  Administi^tion. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  V. 
Irene  Darzenta,  or  Kate  Johnson,  Office 
of  Antidumping  Investigations,  hnport 
Administration.  International  Trade 


Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  482-6320.  or  482-4929. 

WfTUTION  OF  INVESTIGATKMS: 
The  Petition 

On  October  22. 1993.  we  received  a 
petition  filed  in  proper  form  by  Aristech 
Chemical  Corporation.  BASF 
Corporation,  Koppers  bidustiies.  Inc., 
and  Stepan  Company  (petitioners).  In 
accordance  with  19  CFR  353.12.  the 
petitioners  allege  that  imports  of 
phthalic  anhydride  (PA)  fix)m  Brazil. 
Hungary,  Israel,  Mexico  and  Venezuela 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (die  Act), 
and  that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
a  U.S.  industry. 

The  petitioners  have  stated  that  they 
have  standing  to  file  the  petition 
because  they  are  interested  parties,  as 
defined  under  section  77l(9)(C)  of  the 
Act,  and  because  the  petition  was  filed 
on  behalf  of  the  U.S.  industry  producing 
the  product  subject  to  these 
investigations.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (E), 
or  (F)  of  section  771(9)  of  die  Act. 
wishes  to  register  support  for.  or 
ooposition  to.  this  petition,  it  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

Period  oflnvestigation 

The  period  of  investigation  is  May  1, 
1993,  to  October  31, 1993. 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
phthalic  anhydride  (PA)  is  an  aromatic 
synthetic  organic  chemical  usually 
produced  from  a  primary  petrochemical 
called  orthoxylene,  although  it  is 
sometimes  produced  bom  napthalene. 
PA  is  predominantly  used  in  the 
production  of  plasticizers,  unsaturated 
polyester  resins,  and  alkyd  resins, 
which  in  turn  are  generally  used  to 
produce  plastics  and  paints.  The  subject 
PA  is  produced  in  two  physical  forms, 
molten  and  flaked. 

The  PA  subject  to  tiiese  investigations 
is  currently  classifiable  under 
subheading  2917.35.00  of  the 
Harmonized  Tariff  Schedule  of  the 


United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

i?ra2i/ 

Petitioners  based  United  States  Price 
(USP)  on  1993  monthly  U.S.  Customs 
values  of  imported  Brazilian  PA.  TTiese 
customs  values  are  exclusive  of 
transportation,  insvuance.  import  duties, 
and  other  costs  associated  with 
shipments  to  the  United  States. 
Petitioners  made  no  adjustments  to 
USP. 

Petitioners  based  foreign  market  value 
(FMV)  on  both  prices  and  constructed 
value  (CV).  Petitioners'  prices  are  not 
actual  price  quotes,  but  rather  are 
aimuaUzed  dollar  figures.  Accordingly, 
we  believe  petitioners'  calculation  based 
on  CV  is  the  most  appropriate 
methodology  for  purposes  of  initiation. 
In  calculating  CV.  petitioners  based  the 
cost  on  the  U.S.  industry  experience 
adjusted  for  known  1993  differences  in 
Brazilian  production  exi>enses. 
Petitioners  used  the  statutory  minimum 
of  10  and  eight  percent  for  selling, 
general  and  administrative  expenses 
(SG&A)  and  profit,  respectively.  We 
made  no  adjustments  to  petitioners' 
calculations. 

The  dumping  margin  for  PA  bom 
Brazil  based  on  a  comparison  of  USP  to 
FMV  alleged  by  petitioners  is  65 
percent. 

Hungary 

Petitioners  based  USP  on  1993 
monthly  U.S.  Customs  values  of 
imported  Hungarian  PA.  These  customs 
values  are  exclusive  of  transportation, 
insurance,  import  duties,  and  other 
costs  associated  with  shipments  to  the 
United  States.  Petitioners  made  no 
adjustments  to  USP. 

Petitioners,  alleging  that  Hungary  is  a 
non-market  economy  (NME)  counUy, 
based  FMV  on  CV  using  U.S.  factors  of 
production  valued  using  costs  from 
Brazil.  Petitioners  explained  that  they 
approached  numerous  sources  to  try  to 
obtain  Hungarian  factors  of  production, 
but  were  unable  to  obtain  this 
information.  Consequently,  petitioners 
used  U.S.  factors  of  production,  an 
approach  that  they  claimed  is  more 
conservative  because  the  U.S. 
production  facility  used  as  a  basis  for 
comparison  has  greater  capacity 
utilization  and  is  more  efficient  than  the 
Hungarian  producer. 

The  range  of  dumping  margins  of  PA 
from  Hungary  based  on  a  comparison  of 
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USP  to  FMV  alleged  by  petitioners  is 
43-74  pefx»nt. 

Israel 

Petitioners  based  USP  on  1993 
monthly  U.S.  Customs  values  of 
imported  Israeli  PA.  These  customs 
values  are  exclusive  of  transportation, 
insurance,  import  duties,  and  other 
costs  associated  with  shipments  to  the 
United  Stales.  Petitioners  made  no 
adjustments  to  USP. 

Petitioners  based  FMV  on  a  home 
market  price  as  well  as  on  CV.  For 
purposes  of  initiation,  we  have  ac(»pted 
petitioners'  price  analysis,  which  is 
based  on  an  Israeli  PA  producer's  ex- 
factory  price,  exclusive  of  taxes.  By 
accepting  petitioners'  price  calculations, 
we  have  not  evaluated  the  CV. 

The  dumping  margin  of  PA  from 
Israel  based  on  a  comparison  of  USP  to 
FMV  alleged  by  petitioners  is  22 
percent. 

Mexico 

Petitioners  based  USP  on  1993 
monthly  U.S.  Customs  values  of 
imported  Mexican  PA.  These  customs 
values  are  exclusive  of  transportation, 
insurance,  and  import  duties.  No 
adjustments  were  made  to  USP. 

Petitioners  based  FMV  on  home 
market  prices  as  well  as  on  CV.  For 
purposes  of  initiation,  we  have  accepted 
petitioners'  price  analysis  based  on 
average  monthly,  ex-factory,  net  tax 
prices  charged  to  Mexican  cu.stomers,  as 
obtained  from  a  confldential  industry 
source.  By  accepting  petitioners'  price 
calculations,  we  have  not  evaluated  the 
CV. 

The  range  of  damping  margins  of  PA 
from  Mexico  based  on  a  comparison  of 
USP  to  FMV  alleged  by  petitioners  is 
30—40  percent. 

Venezuela 

Petitioners  based  USP  on  monthly 
U.S.  Customs  values  of  imported 
Venezuelan  PA.  These  customs  values 
are  exclusive  of  transportation, 
insurance,  import  duties,  and  other 
costs  associated  with  shipments  to  the 
United  Slates.  Petitioners  made  no 
adjustments  to  USP. 

Petitioners  based  FMV  on  CV  because 
they  were  unable  to  obtain  Venezuelan 
PA  price  information.  Petitioners 
calculated  CV  based  on  U.S.  industry 
experience,  adjusted  for  known 
diffrrences  between  the  U.S.  and 
Veneztielan  manufacturing  prtx^ss. 
Petitioner  used  the  statutory  minimum 
of  10  and  eight  percent  for  SG&A.  and 
profit,  respectively.  We  made  no 
adjustments  to  petitioners'  calculations. 

The  range  of  dumping  margins  for  PA 
from  Venezuela  based  on  a  comparison 


of  USP  to  FMV  alleged  by  petitioner*  is 
28-52  percent. 

Initiation  of  Inrestigations 

We  have  examined  the  petition  on  PA 
from  Brazil.  Hungary.  Israel.  Mexico, 
and  Venezuela,  and  have  found  that  the 
petition  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  PA  firom  Brazil.  Hungary. 
Israel.  Mexico,  and  Venezuela  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value. 

Preliminary  Determination  by  the 
International  Trade  Commission 

The  International  Trade  Commission 
(ITC)  will  determine  by  December  6. 
1993.  whether  there  is  a  reasonable 
indication  that  imports  of  PA  from 
Brazil.  Hungary.  Israel.  Mexico  and 
Venezuela  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  A  negative  ITC  determination 
on  any  one  of  these  investigations  will 
result  in  that  investigation  being 
terminated:  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(cK2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  November  12. 1993. 
foseph  A.  Spctrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Dtx:.  93-28426  Filed  11-17-93;  8:45  ami 
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Titanium  Sponge  From  Armenia. 
Azert>aijan,  Belarus,  Estonia,  Georgia, 
Kyrgyzstan,  Latvia,  Littiuania, 
Moldova,  Tajikistan,  Turkmenistan,  and 
Uzt)ekistan;  Intent  To  Revoke 
Antidumping  Findings 

AGENCY:  International  Trade 
Administration/Import  Administration.  , 
Department  of  Commerce. 
ACTtON:  Notice  of  intent  to  revoke 
antidumping  Hndings. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  findings  on 
titanium  sponge  from  Armenia. 
Azerbaijan.  Belarus,  Estonia.  Georgia. 
Kyrgyzstan.  Latvia.  Lithuania.  Moldova. 
Tajikistan,  Turkmenistan,  and 
Uzbekistan. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 


their  comments  in  writing  no  later  than 
December  17, 1993. 
EFFECTIVE  DATE:  November  18.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:    . 
David  Genovese  or  Pamela  Woods, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230.  telephone:  (202) 
482-5253. 

SUPPI^MENTARV  INFORMATION: 

Background 

On  August  28. 1968,  the  Treasury 
Department  published  an  antidumping 
finding  on  titanium  sponge  from  the 
U.S.S.R.  (33  FR  12138).  On  August  12, 

1992.  the  finding  was  transferred  to  the 
individual  states  when  the  Department 
of  Commerce  transferred  the 
antidumping  finding  on  titanium 
sponge  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  36070).  The 
Department  of  Conunerce  has  not 
received  a  request  to  conduct  an 
administrative  review  of  these  findings 
for  more  than  four  consecutive  annual 
anniversary  months  (August  1993  was 
the  fifth  annual  anniversary  month). 

In  accordance  with  19  CFR 
353.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  a  finding 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  finding  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
On  August  3. 1993.  the  Department 
published  an  "Opportunity  to  Request 
Administrative  Review"  for  the  period 
August  1.  1992  through  July  31.  1993 
(58  FR  41239).  We  received  no  request 
for  review  by  the  last  day  of  the  fifth 
anniversary  month.  Accordingly,  as 
required  by  19  CFR  353.25(d)(4)(i).  we 
are  notifying  the  public  of  our  intent  to 
revoke  these  findings. 

Opportunity  To  Obiect 

No  later  than  December  17. 1993. 
domestic  interested  parties,  as  defined 
in  section  353.2(k)(3);  (4):  (5);  and  (6)  of 
the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  findings. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Seci^tary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

Since  no  interested  party  requested  an 
administrative  review  by  August  31. 

1993,  in  accordance  %vith  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  if  no 
domestic  interested  party  objects  to  this 
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intent  to  revoke  on  or  before  December 
17, 1993.  we  shall  conclude  that  the 
findings  are  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  October  29. 1993. 
HoUy  A.  Kuga, 

Acting  Opputy  Assistant  Secretary  for 
Compliance. 

|FR  Doc.  93-28427  Filed  11-17-93;  8:45  am) 

BH.UNO  COOC  3S10-08-M 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  931061-3261] 

Standard  Reference  Data  Grants  and 
Cooperative  Agreements  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  appifcants  that  the 
Standard  Reference  Data  Program  (SRD) 
of  the  National  Institute  of  Standards 
and  Technology  (NIST)  is  continuing  its 
program  for  grants  and  cooperative 
agreements  to  provide  critically 
evaluated  data  to  the  scientific  and 
engineering  communities.  For  the  next 
two  years,  the  areas  of  priority  are 
thermochemistry  and  molecular 
spectroscopy,  although  proposals  in 
other  areas  will  be  considered.  Typical 
data  projects  are  supported  on  the  order 
of  $15,000  to  $30,000  in  annual  funding. 
It  is  anticipated  that  in  FY  1994  a  total 
of  $100,000  will  be  available  and  that 
four  to  six  projects  will  be  selected. 
Similar  funds  are  expected  for  FY  1995. 
DATES:  Proposals  must  be  received  no 
later  than  the  close  of  business 
December  20, 1993.  , 

ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  proposal  along  with  the  Grant 
Application,  revised  Standard  Form  424 
(Rev.  4/88)  to:  Standard  Reference  Data 
Program,  Attention:  Mr.  Malcolm  W. 
Chase.  National  Institute  of  Standards     ' 
and  Technology,  A323  Physics 
Building,  Gaithersburg,  MD  20899- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Malcolm  W.  Chase— (301)  975-2200. 
SUPPt^MENTARV  INFORMATION:  As 
authorized  by  section  16  of  the  Act  of 
March  3. 1901.  as  amended  (15  U.S.C. 
290)  and  by  the  Standard  Reference  Data 
Act  of  1968  (Public  Law  90-396).  the 
NIST  Standard  Reference  Data  (SRD) 
Program  conducts  directly  and  through 
grants  and  cooperative  agreements  a 


program  to  colled,  evaluate,  and 
disseminate  scientific  and  technical 
data.  The  emphasis  of  the  program  is  on 
data  evaluation,  that  is.  the  assessment 
of  the  quaUty  and  reUability  of  data  by 
examining  their  documentation,  their 
adherence  to  known  scientific  and 
engineering  laws  and  principles,  and 
their  comparison  to  related  data. 
Academic  institutions.  non-Federal 
agencies,  and  independent  and 
industrial  laboratories  are  eligible  to 
apply.  The  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  the  following  name  and  number: 
National  Standard  Reference  Data 
System;  11.603. 

Because  of  the  high  cost  of  data 
programs,  the  Standard  Reference  Data 
Act  attempts  to  maximize  cooperation 
among  all  interested  groups.  Many  SRD 
projects  involve  cooperative  efforts  to 
maximize  the  output  from  limited 
resources.  Matching  funds  are  not 
required  for  these  awards. 

Grants  awarded  under  the  SRD 
program  will  generally  provide  financial 
assistance  to  the  recipient  without 
substantial  NIST  involvement  in  the 
data  project.  Cooperative  Agreements 
awarded  for  SRD  data  projects  will 
generally  involve  a  close  working 
relationship  between  a  group  of  NIST 
experts  and  the  recipient  and.  in  some 
cases,  financial  assistance.  However, 
any  financial  assistance  whether  for 
Grants  or  for  Cooperative  Agreements, 
will  be  provided  on  a  yearly  basis. 

The  recipient  may  copyright  any  work 
that  is  subject  to  copyright  and  was 
developed,  or  for  which  ownership  was 
purchased,  under  an  award.  The 
National  Institute  of  Standards  and 
Technology  reserves  a  royalty-free, 
nonexclusive  and  irrevocable  license  to 
reproduce,  publish,  or  otherwise  use. 
and  to  authorize  others  to  use  for 
Federal  Government  purposes, 
copyrights  developed  or  purchased  by  a 
recipient  under  an  SRD  grant. 

Program  Objectives 

Standard  Reference  Data  is 
responsible  for  program  management 
and  coordination  of  the  National 
Standard  Reference  Data  System 
(NSRDS).  The  major  aim  of  the  program 
is  to  provide  critically  evaluated 
numerical  data  to  the  scientific  and 
technical  community  in  a  convenient 
and  accessible  form.  Other  outputs, 
such  as  annotated  bibliographies,  data 
collections,  and  procedures  for 
computerized  handling  of  data  are  also 
made  available.  A  second  aim  is  to 
provide  feedback  into  experimental  and 
theoretical  programs  to  help  raise  the 
general  standards  of  measurement  and 
provide  guidance  as  to  the  relative 


needs  of  various  data.  By 
communicating  the  experience  gained 
in  evaluating  the  worid  output  of  data 
in  the  physical  sciences,  NSRDS  helps 
to  advance  the  level  of  techniques 
applied  to  research  and  development 
and  improve  the  reliability  of  physical 
measurements.  A  third  aim  is  to 
contribute  to  the  U.S.  competitive  edge 
through  providing  technical  elTorts  with 
the  most  recent  and  reliable  reference 
data  on  which  to  base  design  of 
processes  and  applications. 

The  technical  scope  of  the  program 
gives  primary  emphasis  to  well-defined 
physical  and  chemical  properties  of 
substances  and  systems  which  are  well 
characterized.  Also  included  are 
engineering  materials  (alloys,  ceramics, 
etc.)  whose  composition  may  vary  only 
within  clearly  stated  ranges.  While  these 
definitions  leave  many  borderline  cases, 
the  overall  intent  is  to  concentrate  the 
effort  on  intrinsic  properties  that  are 
clearly  defined  in  terms  of  accepted 
physical  theory  and  substances  whose 
composition  and  history  are  so  well 
known  as  to  justify  evaluation  of  the 
data.  Biological  properties  and  data 
relating  to  large  natural  systems  (e.g.. 
the  atmosphere,  the  oceans)  also  fall 
outside  the  program. 

For  the  upcoming  2-year  period,  SRD 
is  interested  in  funding  data  evaluation 
projects.  Although  the  major  emphasis 
is  in  thermodynamics  and  spectroscopy. 
SRD  will  entertain  other  subject  areas. 

a.  Thermodynamic  Data:  Evaluated 
thermochemistry  and  thermophysics 
data  for  inorganic  and  organic 
substances 

b.  Molecular  Spectroscopy:  Evaluated 
spectroscopic  data  for  diatomic  and 
polyatomic  molecules,  with  emphasis 
on  homonuclear  molecules 

Proposal  Review  Process 

All  proposals  will  be  assigned  to  the 
appropriate  SRD  Program  Manager  for 
the  above  programs  for  review, 
including  internal  and  external  peer 
review,  and  recommendations  on 
funding.  The  following  items  will  be 
taken  into  consideration  in  the  Program 
Manager's  recommendation  to  the 
Program  Chief: 

1.  The  existence  or  planned  existence 
of  a  NIST  data  activity  in  this  area  (see 
Program  Objectives  above). 

2.  Previous  data  experience  of  the 
applicant. 

3.  The  importance  to  the  U.S. 
industrial  scientific  and  engineering 
community. 

4.  Technical  merit  of  the  proposal. 
Applicants  should  allow  up  to  60 

days*  processing  time.  Proposals  will  be 
evaluated  for  technical  merit  by  at  least 
three  professionals  from  NIST,  the 


60850 


Federal  Register  /  Vol.  58.  No.  221  /  Thursday.  November  18,  1993  /  Notices 


Standard  Reference  Data  Program,  or 
technical  experts  from  other  government 
agencies  or  the  community  at  large. 

Evaluation  Criteria 


a.  Need  for  data  activity 

b.  Complementary  to  exist- 
ing or  planned  NIST  data 
activity. 

c.  Related  to  priority  list 
for  SRD  FY  94  program. 

d.  Experience  of  proposing 
group  with  respect  to. 

i.  previous  data  evalua- 
tion—general. 

ii.  previous  data  evalua- 
tion in  this  area. 

iii.  experience  in  com- 
puterized databases- 
general. 

iv.  experience  in  comput- 
erized databases  in  this 
area. 

e.  Feasibility  of  completing 
project  in  proposed  time. 

f  Technical  merit  of  the 
proposal. 


0-20  points. 
0-10  points. 


0-40  points. 

0-30  points. 
0-30  points. 
0-10  points. 

0-20  points. 

0-20  points. 
0-25  points. 


Total  0-205  points. 

All  proposals  will  be  evaluated  and 
given  numeric  ratings.  Awards  will  be 
made  based  on  the  high  score  and 
availability  of  funds. 

Paperwork  Reduction  Act 

The  SF-424  mentioned  in  this  notice 
is  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  has  been 
approved  by  OMB  under  Control  No. 
0348-0006. 

Additional  Requirements 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,  and  the 
following  explanation  is  provided: 

1.  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

2.  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26.  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

3.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28. 
section  105)  are  subject  to  the  lobbying 


provisions  of  31  U.S.Q  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  appUcations/bids  for  grants, 
coof>erative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

Anti-Lobbying  Disclosure 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B; 

Lower  Tier  Certifications 

Notification  must  be  provided  that 
recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Applicants  are  also 
notified  that  notwithstanding  any  verbal 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  pre-award  costs. 

If  an  application  is  accepted  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award,  increased  funding,  or 
extending  the  period  of  performance  is 
at  the  total  discretion  of  NIST. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

All  for-profit  and  nonprofit  applicants 
will  be  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of  or  are  presently  facing  criminal 
charges  such  as  fraud,  theft,  perjury,  or 
other  matters  which  significantly  reflect 


on  the  applicant's  management, 
honesty,  or  financial  integrity. 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full. 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DOC  are  made. 

Awards  under  the  Standard  Reference 
Data  Program  shall  be  subject  to  all 
applicable  Federal  laws  and  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  financial 
assistance  awards. 

Applicants  are  reminded  of  the 
applicability  of  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

Dated:  November  10, 1993. 
Samuel  Kramer, 
Associate  Director. 
(PR  Doc.  93-28429  Filed  11-17-93;  8:45  am] 

BILUNO  COOe  3510-1»-M 


National  Oceanic  and  Atmospheric 
Administration 

Marin '  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Receipt  of  application  to  modify 
permit  no.  810  (P524). 

SUMMARY:  Notice  is  hereby  given  that 
the  University  of  Hawaii  at  Manoa,  96- 
043  Ala  Ike,  Pearl  City,  HI  96782,  has 
requested  a  modification  to  Permit  No. 
810. 

ADDRESSES:  The  modification  request 
and  related  dociunents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 
Permits  Division,  Office  of  Protected 

Resources,  NMFS,  1315  East- West 

Highway,  room  13130,  Sliver  Spring. 

MD  20910  (301/713-2289); 
Director,  Southwest  Region,  NMFS,  501 

West  Ocean  Blvd.,  Suite  4200,  Long 

Beach.  CA  90802-4213;  and 
Coordinator.  Pacific  Area  Office,  NMFS. 

2570  Dole  Street,  Room  106, 

Honolulu,  HI  96822-2396. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
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NOAA.  U.S.  Department  of  Commerce, 
1315  East-West  Highway.  Silver  Spring, 
MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  Permit  No.  810, 
issued  on  January  12, 1993  (58  FR  5360) 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  and  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973. 6s  amended  (16  U.S.C  1531  et 
seq.)  pnd  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

Permit  No.  810  authorizes  the  Permit 
Holder  to:  conduct  scientific  research  on 
humpback  whales  {Megaptera 
novaenangliae)  over  a  5-year  period. 
The  Permit  Holder  requests  that  the 
Permit  be  modified  to  include  Hawaiian 
monk  seals  [Monachus  schauinslandi) 
and  several  odontocete  species 
indigenous  to  Hawaii. 

Dated:  November  10. 1993. 
WilliMB  W.  Fox,  Jr., 

Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

(FR  Doc.  93-28409  Filed  11-17-93;  8:45  am] 

BILUNa  OOOf  3S1»-22-M 


Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  Soutti 
Atlantic;  Put)lic  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnow:  Notice  of  public  hearing. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
convene  a  public  hearing  on  draft 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  for  the  Gulf 
of  Mexico  and  South  Atlantic 
Amendment  7  proposes  to:  (1) 
Suballocate  the  Eastern  zone 
commercial  quota  for  Gulf  group  king 
mackerel  equally  between  the  east  and 
west  coasts  of  Florida  (the  North  area 
and  the  SouthAVest  area  are  separated 
at  the  boundary  between  Florida's  Dade 


and  Monroe  counties):  and  (2)  further 
suballocate  the  South/West  area  quota 
between  net  and  troll  fishermen.  The 
Council  is  also  considering  an 
endorsement  to  the  king  mackerel  vessel 
permit  for  the  Eastern  zone,  that  would 
allow  fishermen  to  fish  in  either  the 
northern  area  or  the  southern  area  each 
season,  but  not  in  both. 
DATES:  Written  comments  on  the 
proposed  action  must  be  received  by 
January  3. 1994.  The  hearing  is 
scheduled  for  Tuesday.  November  30. 
1993,  from  7  p.m..  to  10  p.m. 
ADDRESSES:  Comments  should  be 
addressed  to  Robert  K.  Mahood.  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  suite  306, 
Charleston,  South  Carolina  29407-4699. 
The  hearing  will  be  held  at  the  Fort 
Pierce  Civic  Center,  room  101.  2300 
Virginia  Avenue.  Fort  Pierce.  Florida 
(407-468-1415). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer.  South  Atlantic  Fishery 
Management  Council,  (803-571-4366). 
SUPPLEMENTARY  INFORMATION:  The 
hearing  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aides  should  be  directed  to 
Carrie  Knight  at  the  above  Council 
address  by  November  22. 1993. 

Dated:  November  12. 1993. 
David  S.  Crestin, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  93-28359  Filed  lt-17-93;  8:45  am) 
HLUNO  COOK  xi^-aa-m 


National  Weather  Service, 
Modernization  Transition  Committee; 
Meeting 

Time  and  date:  December  8, 1993 
from  8:30-11:30  a.m.  and  1-4  p.m.;  and 
December  9. 1993  from  9  a.m.-12  noon 
and  1-2  p.m. 

Place:  This  meeting  will  take  place  at 
the  Quality  Hotel.  8727  Colesville  Road, 
Silver  Spring,  Maryland  20910. 

Status:  The  meeting  will  be  open  to 
the  public.  The  last  30  minutes  of  the 
last  day  will  be  set  aside  for  oral 
comments  or  questions  from  the  public. 
Approximately  20  seats  will  be  available 
on  a  first-come  first-served  basis  for  the 
public. 

Matters  to  be  considered:  This 
meeting  will  be  to  familiarize 
Committee  members  with  the  National 
Weather  Service  and  its  modernization 
activities  and  to  initiate  consultation  on 
the  agenda  items  noted  below.  Action 
items  will  be  addressed  at  the  second 


meeting  of  the  Committee  tentatively 
scheduled  in  January  1994.  The  meeting 
will  cover:  (1)  the  National  Weather 
Service  roles  and  responsibilities;  (2) 
Modernization  and  Associated 
Restructuring  (MMAR);  (3)  the  role  of 
the  Committee;  (4)  Public  Law  102-567; 
(5)  the  modernization  criteria  required 
by  section  704  of  Public  Law  102-567 
(initiate  consultation);  and  (6)  the 
National  Implementation  Plan  (initiate 
consultation).  The  Chairman  of  the 
National  Research  Coundl's  (NRC) 
National  Weather  Service 
Modernization  Committee  will  address 
the  Modernization  Transition 
Committee  on  the  role  of  the  NRC's 
Modernization  Committee  and  their 
report  on  modernization  criteria  that 
was  issued  in  July.  1993. 

Contact  person  for  more  information: 
Mr.  Senator  Raygor.  National  Weather 
Service.  Transition  Program  Office,  1325 
East-West  Highway,  SSMC2.  Silver 
Spring,  MD  20910  telephone:  301-713- 
0391. 

Dated:  November  12, 1993. 
Elbert  W.  Friday, 

Assistant  Administrator  for  Weather  Services. 
(PR  Doc.  93-28360  Filed  11-17-93;  845  am] 
BILUNQ  coot  3S10-1^4I 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Proposed 
International  Edit>le  Oils  Index  Futures 
Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 


SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in  the 
international  edible  oils  index  futures 
contract.  The  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1993. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
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Street  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  CBT 
international  edible  oils  index  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington,  EX:  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  application 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  Exchange,  should  send  such 
comments  to  Jean  A.  Webb.  Secretary, 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  November 
12,1993. 

Blake  Imel. 

Acting  Director. 

IFR  Doc.  93-28335  Filed  11-17-93;  8.45  ami 

BILLING  COOC  tSSI-OI-M 


Financial  Products  Advisory 
Committee 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2  section 
10(a)  and  41  CFR  101-6.1015(b),  that 
the  Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisory  Committee  (FPAC)  will 
conduct  a  public  meeting  in  the  Lower 
Level  Hearing  Room  (B-1)  at  the 
Commission's  Washington.  DC 


headquarters  located  at  2033  K  Street. 
NW..  Washington.  DC  20581.  on 
December  2, 1993,  beginning  at  1:30 
p.m.  and  lasting  until  5  p.m.  The  agenda 
will  consist  of: 

1.  A  briefing  on  the  Commission's  recently 
issued  Study  of  Swaps  and  Off-Exchange 
Derivatives: 

2.  A  panel  discussion  of  regulators  and 
industry  representatives  on  issues  relating  to 
coordination  of  regulation  of  managed  funds; 

3.  A  briefing  on  the  recent  Treasury 
Department  decision  concerning  the  tax 
treatment  of  gains  and  losses  from  hedging; 

4.  Briefing  by  CFTC  staff  on  current 
regulatory  issues  including  recent  litigation 
concerning  application  of  the  Treasury 
Amendment,  recently  promulgated  rules  on 
insider  trading  and  update  on  development 
of  risk  assessment  rules:  and 

5.  Other  items  for  Qimmittee 
consideration;  timing  of  next  meeting;  other 
Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
these  agenda  matters.  The  Advisory 
Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  the  assessment  of 
issues  concerning  individuals  and 
industries  interested  in  or  affected  by 
financial  markets  regulated  by  the 
Commission.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  23, 
1993  Charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee.  Acting  Chairman  Sheila  C. 
Bair.  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  her 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  the  Commodity  Futures 
Trading  Commission  Financial  Products 
Advisory  Committee,  c/o  Susan 
Milligan.  2033  K  Street  NW.. 
Washington.  DC  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Milligan  in  writing  at 
the  foregoing  address  at  least  three 
business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  Washington, 
DC,  on  November  16, 1993. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  93-28517  Filed  11-17-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Proposed  Finding  of  No  Significant 
impact — Construction  and  Operation 
of  ttM  Knolls  Site  Low  Level 
Radioactive  Material  Processing 
Facility,  Schenectady  County.  NY 

AGENCY:  Energy. 

ACTION:  Proposed  finding  of  no 


significant  impact. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Naval  Reactors  has 
prepared  an  Environmental  Assessment 
of  the  proposed  action  to  construct  and 
operate  the  Knolls  Site  Low  Level 
Radioactive  Material  Processing 
Facility.  This  facility  will  include 
equipment  for  the  treatment, 
reclamation,  and  packaging  for  off-site 
disposal  of  radiologically  controlled 
liquid  and  solid  waste.  The  operations 
to  be  conducted  are  the  same  as  those 
currently  conducted  in  a  portion  of 
Building  H2  at  the  Knolls  Site.  Building 
H2  is  part  of  the  former  Separations 
Process  Research  Unit  complex.  This 
complex  was  built  over  forty  years  ago 
and  was  used  in  the  early  1950's  as  a 
pilot-scale  facility  for  investigating 
processes  for  separating  fissionable 
isotopes  from  irradiated  uranium. 
Moving  current  radioactive  waste 
processing  operations  to  a  different 
location  is  necessary  to  make  Building 
H2  available  for  decommissioning  and 
removal. 

The  Environmental  Assessment 
discusses  alternatives  to  the  proposed 
action  and  concludes  that  there  are  no 
alternatives  to  the  proposed  action  that  - 
would  accomplish  the  desired  goal  of 
continuing  current  waste  processing 
operations  at  a  location  other  than 
Building  H2  but  close  to  the  locations 
where  the  waste  is  generated.  The 
Environmental  Assessment  summarizes 
and  references  the  extensive  body  of 
existing  published  reports  which 
discuss  the  environmental  performance 
of  the  Knolls  Site,  including  the  releases 
of  radioactivity  from  the  Site  and  the 
absence  of  environmental  impact  from 
Site  operations.  The  Environmental 
Assessment  discusses  the  fact  that  the 
operations  and  amounts  of  radioactivity 
processed  will  remain  unchanged. 

Naval  Reactors  provided  a  draft  of  this 
Environmental  Assessment  to  New  York 
State  for  review  and  comment.  New 
York  State  did  not  have  any  comments. 

Based  on  the  analysis  in  the 
Environmental  Assessment,  Naval 
Reactors  considers  that  the  proposed 
action  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  within  the 
meaning  of  the  National  Environmental 
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Policy  Act  (NEPA)  of  1969.  (42  U.S.C. 
4321  et  8«q.).  Therefore.  Naval  Reactors 
proposes  to  issue  a  Finding  of  No 
SigniHcant  Impact.  In  accordance  with 
the»Council  on  Environmental  Quality 
regulations  which  allow  agencies  to 
determine  circumstances  under  which 
public  review  of  proposed  Findings  are 
appropriate.  Naval  Reactors  is  making 
the  proposed  Finding  and  the 
Environmental  Assessment  available  for 

S)ublic  comment  for  a  period  of  30  days 
oUowing  the  date  of  Federal  Register 
publication  of  this  notice.  Comments 
postmarked  within  the  30  day  public 
comment  period  will  be  considered  by 
Naval  Reactors  prior  to  a  final 
determination  whether  to  issue  the 
Finding  of  No  Significant  Impact  or  to 
prepare  an  Environmental  Impact 
Statement  for  the  proposed  action. 
DATES:  Comments  on  the  proposed 
Finding  of  No  Significant  Impact  may  be 
sent  to  Mr.  Richard  A.  Guida,  Associate 
Director  for  Regulatory  Affairs.  Office  of 
Naval  Reactors  at  the  address  indicated 
below.  Comments  must  be  postmarked 
by  December  17. 1993  to  ensure 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  requesting  additional 
information  on  the  Finding  of  No 
Significant  Impact  for  construction  and 
operation  of  the  Knolls  Site  Low  Level 
Radioactive  Material  Processing 
Facility,  the  National  Environmental 
Policy  Act  process  associated  with  this 
proposed  action,  or  wishing  a  copy  of 
the  Environmental  Assessment  should 
contact  Ms.  Lisa  Megargle,  U.S. 
Department  of  Energy.  Office  of  Naval 
Reactors  (NE-60),  Washington.  DC, 
20585,  (703)  603-6126. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Naval  Nuclear  Propulsion 
Program  is  a  joint  Navy/DOE  program 
established  in  Presidential  Executive 
Order  12344  (pfermanently  enacted  by 
Public  Law  98-525.  42  U.S.Code  7158). 
The  Office  of  Naval  Reactors  is  the 
Naval  Nuclear  Propulsion  Program 
organization  within  the  DOE.  Under  the 
law,  Naval  Reactors  is  responsible  for  all 
matters  pertaining  to  Naval  nuclear 
propulsion  including  "*  *  •  research, 
development,  design,  acquisition, 
specification,  construction,  inspection, 
installation,  certification,  testing, 
overhaul,  refueling,  operating  practices 
and  procedures,  maintenance,  supply 
support,  and  ultimate  disposition  of 
naval  Buclear  propulsion  plants  *  •  •" 
and  "*  *  *  the  safety  of  reactors  and 
associated  naval  nuclear  propulsion 
plants,  and  control  of  radiation  and 
radioac^vity  associated  with  naval 
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nuclear  propulsion  activities  *  •  •  ." 
Naval  Reactors  is  responsible  for  the 
Knolls  Atomic  Power  Laboratory,  which 
conducts  research  and  development 
work  on  improved  nuclear  propulsion 
plants  for  U.S.  Navy  warships. 

Proposed  Action 

The  proposed  action  is  to  construct 
and  operate  the  Knolls  Site  Low  Level 
Radioactive  Material  Processing 
Facility.  This  facility  will  include 
equipment  for  the  treatment, 
reclamation,  and  packaging  for  off-site 
disposal  of  radiologically  controlled 
liquid  and  solid  waste.  The  operations 
to  be  conducted  are  the  same  as  those 
currently  conducted  in  a  portion  of 
Building  H2  at  the  Knolls  Site.  Building 
H2  is  part  of  the  former  Separations 
Process  Research  Unit  complex.  This 
complex  was  built  over  forty  years  ago 
and  was  used  in  the  early  1950's  as  a 
pilot-scale  facility  for  investigating 
processes  for  separating  fissionable 
isotopes  from  irradiated  uranium. 
Moving  current  radioactive  waste 
processing  operations  to  a  different 
location  is  necessary  to  make  Building 
H2  available  for  decommissioning  and 
removal. 

Alternatives  Considered 

There  are  no  alternatives  to  the 
proposed  action  that  would  accomplish 
the  desired  goal  of  continuing  current 
waste  processing  operations  at  a 
location  other  than  Building  H2  but 
close  to  the  locations  where  the  waste 
is  generated. 

Environmental  Considerations 
An  extensive  body  of  existing 
environmental  reports  document  the 
environmental  performance  of  the 
Knolls  Site,  including  current  waste 
processing  operations  at  the  Site. 
Radiation  exposure  to  any  member  of 
the  public  due  to  the  Knolls  Site  is  too 
small  to  be  measurable.  The  total  annual 
radiation  exposure  to  the  Site  workforce 
is  less  than  the  amount  allowed  by 
Federal  regulations  for  a  single  worker. 
Releases  of  airborne  radionuclides  result 
in  off-site  doses  that  are  less  than  one 
percent  of  the  U.S.  Environmental 
Protection  Agency  standard.  The 
General  Accounting  Office  recently 
completed  a  thorough  fourteen  month 
review  of  environment,  health,  and 
safety  matters  (including  reactor  safety) 
at  DOE  sites  under  the  cognizance  of 
Naval  Reactors,  including  the  Knolls 
Site.  The  General  Accounting  Office 
reported  to  Congress  that  they  found  no 
significant  deficiencies.  Since 
operations  to  be  conducted  in  the 
proposed  facility  are  the  same  as  those 
currently  conducted  in  Building  H2.  the 


proposed  action  would  result  in  no 
change  from  the  current  insignificant 
environmental  impacts  from  the  Knolls 
Site. 

Proposed  Determination 

Based  on  the  information  and  analysis 
in  the  Environmental  Assessment.  Naval 
Reactors  considers  the  proposed  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  NEPA.  Naval  Reactors 
proposes  to  issue  a  Finding  of  No 
Significant  hnpact  and  will  make  a  final 
determination  following  a  30  day  public 
review  period. 

Issued  at  Arlington,  Viiginia  this  4th  day 
of  Noveml)en993. 
B.  DeMan 

Deputy  Assistant  Secretary  for  Naval 
Reactors. 

IFR  Doc.  93-28407  Filed  11-17-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD94-00822T  Texas-153] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

November  12, 1993. 

Take  notice  that  on  November  1, 
1993,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
section  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Travis  Peak  Formation,  Bear  Grass 
(Travis  Peak),  underlying  certain 
portions  of  Freestone  and  Leon 
Counties.  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  5  and  consists 
of  portions  of  the  following  surveys: 
Isaac  Connelly  Survey,  Abstract  A-n7 
Isaac  Connelly  Survey,  Abstract  A-1152 
Getrudis  Diaz  Survey,  Abstract  A-1 78 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Travis  Peak 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
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275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lin«»ood  A.  Watson,  fr^ 

Acting  Secretary 

|FR  Doc  93-28350  Filed  11-1 7-93:  8:45  am) 

aHUNG  COOC  tTIJ-OI-M 

[Docket  No.  RP92-45-005) 

ANR  Pipeline  Co.;  Report  of  Refunds 

November  12,  1993. 

Take  notice  that  on  July  29. 1993. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  with  the  Federal  Eneigy 
Regulatory  Commission  (Commission) 
its  report  of  a  $484,907.84  refund  made 
to  High  Island  Offshore  Systems  (HIOS) 
on  July  9. 1993.  ANR  states  that  the 
refund  is  in  compliance  with  section  1. 
of  a  July  28. 1992.  Stipulation  and 
Agreement  approved  by  the 
Commission  on  October  26, 1992.  The 
refund  covers  services  ANR  provided 
for  HIOS  under  Contract  X-64  at  Grand 
Chenier  firom  January  1. 1992  through 
December  31. 1992. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE-. 
Washington.  DC  20426,  in  accordance 
with  rules  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  19. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwoad  A.  WatMm.  Jr., 
Acting  Secretary. 

|FR  Doc  93-28356  Filed  ll-17-fl3;  8:45  am] 
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[Docket  No.  f?P93-O»-003) 

ANR  Pipeline  Co.;  Notice  of  Report  of 
Refunds 

November  12. 1993. 

Take  notice  that  on  October  28. 1993. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  report  of  a  $173,966.36  refund  made 
to  High  Island  Oflshore  Systems  (HIOS). 
ANR  states  that  the  refund  is  in  full 
compliance  with  Section  1.  of  a  March 
3. 1993.  Stipulation  and  Agreement 
approved  by  the  Commission  on  May  4, 
1993.  The  refund  covers  services  ANR 
provided  for  HIOS  under  Contract  X-64 


at  Grand  Chenier  from  January  1, 1993 
through  August  31, 1993. 

Any  penwn  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  rules  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  19. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the    . 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  SecTstnry. 
IFR  Doc  93-28357  Filed  11-17-93: 8:45  ami 

BIUJNO  COM  STIT-OI-M 

Pocket  No.  RP94-35-001] 

Colorado  Interstate  Gas  Co.;  Revised 
Tariff  Filing 

November  12, 1993. 

Take  notice  that  on  November  5, 
1993.  Colorado  Interstate  Gas  Company 
(QG).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  First  Revised  Sheet  No.  14.  to  be 
effective  November  10. 1993.  OG  states 
that  Sheet  No.  14  reflects  OG's 
proposed  Account  191  direct  bill 
amounts,  by  customer,  that  were 
included  on  appendix  A  of  CIG's  initial 
filing  in  this  proceeding  on  October  29. 
1993. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies,  and  the 
filing  is  available  for  public  inspection 
at  CIG's  offices  in  Colorado  Springs. 
Colorado. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  19. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  93-28358  Filed  11-17-93;  8:45  Kb] 
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[Docket  No.  RP91-22-O04] 

Natural  Gas  Pipeline  Co.  of  America; 
Filing  of  Report  of  Refund 

November  12. 1993 

Take  notice  that  on  September  8. 
1993.  Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing  its 
Report  of  Distribution  of  Refunds 
distributed  to  its  jurisdictional 
customers. 

Natural  states  that  on  September  8. 
1993.  it  refunded  $798,224.33  to  its 
jurisdictional  customers  in  accordance 
with  the  provisions  of  Section  34  of  the 
General  Terms  and  Conditions  of 
Natural's  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1. 

Natural  states  that  a  copy  of  this 
report  has  been  mailed  to  each  of 
Natural's  jurisdictional  customers, 
inlervenors  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  November  19. 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  *vith  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  nam. 
Linwood  A.  Wataoa.  Jr., 
Acting  Secretary. 

IFR  Doc.  93-28355  Filed  11-17-93;  8:45  ami 
BN.UNO  cooe  •riT-*t-M 


[Docket  No.  RP88-67-070] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  to  FERC  Gas  Tariff 

November  12. 1993. 

Take  notice  that  on  October  28. 1993. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  the  tariff  sheets  listed  on 
appendix  A  to  the  filing,  with  a 
proposed  effiective  date  of  December  1, 
1993. 

Texas  Eastern  states  that  the  tariff 
sheets  submitted  in  this  filing  reflect  the 
base  tariff  rates  applicable  for  the  period 
December  1. 1993  through  November 
30, 1994  (Year  4)  pursuant  to  the  terms 
of  the  Stipulation  and  Agreement 
(Settlement)  in  Texas  Eastern 
Transmission  Corporation,  Docket  Nos. 
RP88-67.  et  al.  (Phase  U/PCBs). 
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On  December  17, 1991,  Texas  Eastern 
filed  the  Settlement  regarding  rate 
recovery  of  costs  associated  with 
environmental  assessment  and 
remediation  costs  related  to 
polychlorinated  biphenyl  (PCB) 
contamination  of  its  system  and  sites 
adjacent  to  its  system.  The  Commission 
approved  the  Settlement,  and  it  became 
final  and  non-appealable  on  April  17, 
1992.  Pursuant  to  the  terms  of  the 
Settlement,  in  section  26  "Article  VI 
Adjustment"  of  Texas  Eastern's  FERC 
Gas  Tariff,  Texas  Eastern  is  required  to 
submit  on  or  before  October  31, 1993, 
tariff  sheets  that  set  forth  the  Settlement 
rates  for  Year  4.  Texas  Eastern  states 
that  the  proposed  tariff  sheets  have  been 
filed  to  comply  with  this  requirement  of 
the  settlement. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  upon  Texas  Eastern's 
jurisdictional  customers,  interested  state 
commissions,  and  all  parties  on  the 
service  Ust  in  Docket  Nos.  RP8a-67,  et 
al.  (Phase  n/PCBs). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  19, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  )r„ 
Acting  Secretary. 
IFR  Doc  93-28354  Filed  11-17-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4802-9] 

Public  Water  Supervision  Program: 
Program  Revision  for  tt>e  State  of 
Connecticut 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Connecticut  is  revising  its 
approved  State  Public  Water 
Supervision  Primacy  Program. 
Connecticut  has  adopted  drinking  water 
regulations  for  total  coliforms  (including 
fecal  coliforms  and  E.  Cob)  that 
correspond  to  the  National  Primary 


Drinking  Water  Regulations  for  total 
coliforms  (including  fecal  coliforms  and 
E.  Coli)  promulgated  by  EPA  on  June  29, 
1989  (54  FR  27544).  EPA  has 
determined  that  the  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore,  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions.  All  interested  parties  are 
invited  to  request  a  public  hearing.  A 
request  for  a  public  hearing  must  be 
submitted  by  December  17, 1993,  to  the 
Regional  Administrator  at  the  address 
shown  below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  December  17, 1993.  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  December  17. 1993. 

Any  request  for  a  public  hearing  shall 
include  the  following: 

(1)  The  name,  address,  and  telephone 
number  of  the  individual,  organization 
or  other  entity  requesting  a  hearing. 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  of 
information  that  the  requesting  person 
intended  to  submit  at  such  hearing. 

(3)  The  signature  of  the  individual 
making  the  request;  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  All  documents  relating  to 

this  determination  are  available  for 

inspection  between  the  hours  of  8  a.m. 

and  4:30  p.m.  Monday  through  Friday, 

at  the  following  offices: 

Connecticut  Department  of  Public 
Health  and  Addiction  Services 
(formerly  Connecticut  Department  of 
Health  Services), Water  SuppUes 
Section.  21  Grand  Street.  Hartford,  CT 
06106. 

and 

U.S.  Environmental  Protection  Agency, 
Region  I.  Ground  Water  Management 
and  Water  Supply  Branch,  One 
Congress  Street,  llth  Floor,  Boston. 
MA  02203. 
FOn  FURTHER  INFORMATION  CONTACT: 
Mark  Sceery,  U.S.  Environmental 
Protection  Agency,  Region  I,  Ground 
Water  Management  and  Water  Supply 
Branch,  JFK  Federal  Building.  Boston, 
MA  02203,  Telephone:  (617)  565-3604. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act.  as  amended  (1986);  and 
40  CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations. 


Dated:  October  27. 1993. 
Patricia  L  Meaney. 
Acting  Regioiud  Administrator. 

IFR  Doc.  93-28391  Filed  11-17-93;  8:45  ami 
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[FRI— 4802-8] 

Notice  of  Public  Water  Supervision 
Program:  Program  Revision  for  the 
State  of  Rhode  Island 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Rhode  Island  is  revising  its 
approved  State  Public  Water 
Supervision  Primacy  Program.  Rhode 
Island  has  adopted:  (1)  Drinking  water 
regulations  for  total  coliforms  (including 
fecal  coliforms  and  E.  Coli)  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations  for  total 
coliforms  (including  fecal  coliforms  and 
E.  Coli)  promulgated  by  EPA  on  June  29. 
1989  (54  FR  27544);  and  (2)  filtration, 
disinfection,  turbidity,  Giardia  lamblia, 
viruses.  Legionella,  and  heterotrophic 
bacteria  that  correspond  to  the  National 
Primacy  Drinking  Water  Regulations  for 
filtration,  disinfection,  turbidity,  Giardia 
lamblia.  viruses,  Legionella,  and 
heterotrophic  bacteria  requirements 
promulgated  on  June  29, 1989  (54  FR 
27486).  EPA  has  determined  that  the 
State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore.  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions.  All  interested 
parties  are  invited  to  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  by  December  17, 
1993,  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
December  17, 1993,  a  public  hearing 
will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  December  17, 1993. 

Any  request  for  a  public  hearing  shall 
include  the  following: 

(1)  The  name,  address,  and  telephone 
ntmiber  of  the  individual,  organization 
or  other  entity  requesting  a  hearing. 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  of 
information  that  the  requesting  person 
intended  to  submit  at  such  hearing. 
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(3)  The  signature  of  the  individual 
making  the  request:  or.  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  officiaTof  the  organization 
or  other  entity. 

AOORESS£S:  All  documents  relating  to 
this  determination  are  available  itx 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.  Monday  through  Friday. 
at  the  following  offlces: 
Rhode  Island  Department  of  Health. 

Division  of  Water  Quality.3  Capitol 

Hill,  Providence.  RI 01908. 
and 
U.S.  Environmental  Protection  Agency, 

Region  I.  Ground  Water  Management 

and  Water  Supply  Branch.  One 

Congress  Street.  11th  Floor.  Boston. 

MA  02203. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Kwong.  U.S.  Environmental  Protection 
Agency.  Region  I,  Ground  Water 
Management  and  Water  Supply  Branch. 
JFK  Federal  Building.  Boston.  MA 
02203.  Telephone:  (617)  565-3620. 

Auliiority:  Section  1413  of  the  Safe 
Drinking  Water  Act.  as  amended  (1986);  and 
40  CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations. 

Dated:  October  19. 1993. 
PndKaM«li. 

Acting  Begionol  Administrator. 
IFR  Doc.  93-28390  Filed  11-17-93;  8:45  ami 
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FEDERAL  COMMUNICATK>NS 
COMMISSION 

Public  Information  Collection 
Requirements  SutMnitted  to  Office  of 
Management  and  Budget  fof  Review 

November  12. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street.  NW..  suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  3060-0315. 

Title:  Sectioa  76.221,  Spoosorship 
identification;  list  retention;  related 
requirements. 


Actioti:  Extension  of  a  currently 
approved  collection. 

Retpondeats:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  450 
recordkeepers:  0.5  hours  average  burden 
per  recordkeepen  225  hours  total  annual 
burden. 

Needs  and  Uses:  A  cable  system 
operator  is  required  to  retain  a  list  of  the 
executive  ofTicers.  or  board  of  directors, 
or  executive  committee,  etc.  of  the 
organization  paying  for  such  matter, 
when  a  cablecast  is  of  a  political  or 
controversial  nature  pursuant  to 
S  76.221(d).  Sponsorship 
announcements  are  waived  with  respect 
to  the  broadcast  of  "want  ads" 
sponsored  by  an  individual  but  the 
licensee  shall  maintain  a  list  showing 
the  name,  address  and  telephone 
number  of  each  advertiser  (§  76.221(0). 
These  lists  shall  be  made  available  for 
public  inspection.  The  data  is  used  by 
the  Dublic  so  that  they  may  know  by 
whom  they  are  being  persuaded. 

OAO  Number:  3060-0393. 

Title:  Section  73.54.  Antenna 
resistance  and  reactance  measurements. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
proHl  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  200 
recordkeepers;  1  hour  average  burden 
per  recordkeeper;  200  hours  total  annual 
burden. 

Needs  and  Uses:  Section  73.54(d) 
requires  that  AM  licensees  file 
notification  with  the  FCC  when 
determining  power  by  the  direct  method 
pursuant  to  47  CFR  73.51.  This 
notification  requirement  is 
accomplished  through  a  formal 
application  process  and  has  OMB 
approval  under  FCC  Form  302  (OMB 
Control  No.  3060-0029).  In  addition. 
§  73.54(d)  requires  that  background 
information  regarding  antenna 
resistance  measurement  data  for  AM 
stations  must  be  kept  on  file  at  the 
station.  The  background  information  is 
used  by  FCC  staff  in  field  investigations 
to  ensure  that  measurements  are  taken 
properly  and  by  station  licensees  to 
identify  any  problems  that  may  occur. 

OMB  Number:  3060-0209. 

Title:  Section  73.1920,  Personal 
attacks. 

Action:  Extenaon  of  a  cuirentiy 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Fretpiency  of  Response:  On  occasion 
reporting  requirement. 


Estimated  Annaal  Burden:  1.375 
responser.  0.5  hotirs  average  burden  per 
response:  688  hours  total  annual 
burden. 

Needs  and  Uses:  During  the 
presentation  of  views  on  a  controversiri 
issue  of  public  importance,  an  attack 
may  be  made  upon  the  honesty, 
character,  integrity,  or  like  personal 
qualiti^  of  an  identified  person  or 
group.  Section  73.1920  requires  that  a 
licensee  of  a  broadcast  station  must 
transmit  to  the  person  or  group  attacked 
a  notification  of  the  date,  time  and 
identification  of  the  broadcast  of  a 
personal  attack:  a  script  or  tape  of  the 
attack,  and  an  offer  of  a  reasonable 
opportunity  to  respond  to  the  attack 
over  the  licensee's  facilities.  This  data  is 
used  to  notify  a  person  or  group  that  a 
personal  attack  has  been  made  and  to 
afford  that  person  or  group  attacked  an 
opportunity  to  respond  to  the  attack 
over  the  licensee's  facilities. 

OMB  Number:  3060-0175. 

Title:  Section  73.1250.  Broadcasting 
emergency  information. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  50 
responses:  1  hour  average  burden  per 
response:  50  hours  total  annual  burden. 

Needs  and  Uses:  Emergency 
situations  in  which  the  broadcasting  of 
information  is  considered  as  furthering 
the  safety  of  life  and  property  include, 
but  are  not  limited  to:  Tornadoes, 
hurricanes,  floods,  tidal  waves, 
earthquakes,  and  school  closings. 
Section  73.1250(e)  requires  that 
immediately  upon  cessation  of  an 
emergency  during  which  broadcast 
facilities  were  used  for  the  transmission 
of  point-to-point  messages  or  when 
daj-time  facilities  were  used  during 
nighttime  hours  by  an  AM  station,  a 
report  in  letter  form  shall  be  forwarded 
to  the  FCC  in  Washington,  DC,  setting 
forth  the  nature  of  the  emergency,  the 
dates  and  hours  of  the  broadcasting  of 
emergency  information  and  a  brief 
description  of  the  material  carried 
during  the  emergency.  A  certification  of 
compliance  with  the 
noncommercialization  provision  must 
accompany  the  report  where  daytime 
facilities  are  used  during  nighttime 
hours  by  an  AM  station.  The  report  is 
used  by  FCC  staff  to  evaluate  the  need 
and  nature  of  the  emergency  broadcast 
to  confirm  that  an  actual  emergency 
existed. 
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Federal  Comaiuoicsttoa  Gonunissioo. 

WUUaaF.Caton. 

Acting  Secretary. 

(FR  Doc  93-28381  Filed  11-17-93;  1:45  anaj 
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FEDERAL  RESERVE  SYSTEM 

Whitman  T.  Eastman,  et  aL;  Change  in 
Bank  Control  Notices;  Acquisitions  o( 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  22S.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  an 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Ad  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  8. 1993. 

A.  Federal  Reaerre  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  JCansas 
City,  Missouri  64198: 

1.  Whitman  T.  Eastman,  and  Margaret 
M.  Eastman,  Gunnison,  Colorado;  to 
acquire  an  additional  22.1  percent  of  the 
voting  shares  of  First  National 
Bankshares  of  Gunnison.  Inc. 
Gunnison,  Colorado,  for  a  total  of  36.4 
percent,  and  therrfjy  indirectly  acquire 
First  National  Bank  of  Gunnison. 
Gunnison,  Colorado. 

2.  fames  Miller.  Walthill.  Nebraska;  to 
acquire  an  additional  10.6  percent  of  the 
voting  shares  of  FT»iB  Insurance  Agency. 
Inc.,  Walthill,  Nebraska,  for  a  total  of 
31.8  percent,  and  thereby  indirectly 
acquire  First  National  Bank,  Walthill. 
Nebraska. 

Board  of  Ck)vemora  of  the  Federal  Reserve 
System,  November  12. 1993, 
Jennifer  J,  Johnson. 
Associate  Secretary  o/tfje  Board. 
(FR  Doc  93-28375  Filed  1 M  7-93;  •:4S  am) 
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MegaBank  nnandai  CoqMKaton; 
Notice  of  A«)pNcatton  to  Engage  de 
novo  in  Pennlssible  NonbanMng 
Activities 

The  company  listed  in  this  notice  has 
_    filed  an  application  under  §  225.23(aKl) 
of  the  Boards  RegulaUon  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  tiieir  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  8 
1993. 

A.  MegaBank  Financial  Corporation. 
Englewood.  Colorado;  to  engage  de  novo 
through  iu  subsidiary,  Colorado 

Partnership  Corporation,  Englewood. 
Colorado,  in  community  development 
activities  pursuant  to  §  225.25(b)(6)  of 
the  Board's  Regulation  Y. 

Board  of  Goveraws  of  tlie  Federal  Reserve 
System.  November  12. 1993. 
Jennifer  J.  JehnMa. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  B3-2&I76  Filed  1tl7-«3:  S:4S  ami 
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National  City  Corporation;  AcquM«on 
of  Company  Engaged  In  Permissible 
NonbanMng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aM2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S  C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
^  banking  and  permissible  for  bank 
holding  companies.  Unless  othferw  ise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  n-ritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regartfing  the  application 
must  be  recei^-ed  et  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  2, 
1993. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  National  City  Corporation, 
Cleveland.  Ohio,  to  acquire  certain 
assets  and  assume  certain  liabilities  of 
CTI  Logistics,  Inc..  Rahway.  New  Jersey, 
and  thereby  engage  in  freight  payments 
data  processing  services,  pursuant  to  § 
225.25(b)(7)  of  the  Boards  Regulation  Y. 
The  data  processing  activities  proposed 
to  be  conducted  include  pre-payment 
audit,  rate  analysis,  electronic  funds 
transfer,  cost  accounting  functions,  and 
the  collection  of  economic  and  financial 
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data  resulting  from  the  provision  of 
such  freight  payment  services. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  12, 1993. 
Jennifier  J.  fohnson; 
Associate  Secretary  of  the  Board. 
IFR  Doc  93-28377  Filed  11-17-93;  8:45  am] 
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Vermont  Financial  Services  Corp.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  biterested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  ofHces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  13, 1993. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Vermont  Financial  Services  Corp., 
Brattleboro,  Vermont;  to  acquire  100 
percent  of  the  voting  shares  of  West 
Mass  Bankshares,  Inc.,  Greenfield, 
Massachusetts,  and  thereby  indirectly 
acquire  United  Savings  Bank,  Conway, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Siimmerville/Trion  Bancsbares, 
Inc.,  Summerville,  Georgia;  to  acquire 
up  to  7  percent  of  the  voting  shares  of 
Bank  of  Adairsville,  Adairsville, 
Georgia,  and  Peoples  Bank  of 
Crawfordville,  Crawfordville,  Georgia. 


C  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Bancorp  of  New  Glarus,  Inc..  New 
Glarus,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  New  Glarus,  New  Glarus,  Wisconsin. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  United  Bankers' Bancorporation, 
Inc.,  Bloomington,  Miiuiesota;  to 
become  a  bank  holding  company  by 
acquiring  at  least  85  percent  of  the 
voting  shares  of  United  Bankers'  Bank, 
Bloomington,  Minnesota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1.  Austin  Bancsbares,  Inc.,  Kansas 
City,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Waverly 
Bancsbares,  Inc.,  Kansas  City,  Missouri, 
and  thereby  indirectly  acquire  Bank  of 
Waverly,  Waverly,  Missouri. 

F.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

J.  Hill  Bancsbares  Holdings,  Inc., 
Weimar,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Hill  Bank 
k  Trust  Co.,  Weimar,  Texas. 

2.  Odem  Bancsbares,  Inc.,  Odem, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  State  Bank  of 
Odem,  Odem,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12, 1993. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-28378  Filed  11-17-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Senior  Executive  Service  Performance 
Review  Board  Membership;  Addendum 

Title  5,  U.S.  Code,  section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978, 
Public  Law  95-454,  requires  that  the 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register. 

These  additional  individuals  will 
serve  on  the  Performance  Review 
Boards  or  Panels  which  oversee  the 
evaluation  of  {>erformance  appraisals  of 
Senior  Executive  Service  members  of 


the  Department  of  Health  and  Human 

Services: 

Richard  H.  Adamson,  Ph.D. 
Kenneth  S.  Apfel 
Beverly  Dennis,  III 
Anna  L  Ehirand 
Samuel  C  Fish 
Sharon  Smith  Holston 
Rol)ert  A.  Israel 
Arthur  C  Jackson 
Joseph ).  Jacobs,  M.D. 
Duane  L  Jeanotte 
Barry  L.  Johnson,  Ph.D. 
John  H.  Kelso 
Eugene  Kinlow 
Darrell  G.  Kirch,  M.D. 
Irwin ).  Kopin,  Ph.D. 
Edward  D.  Kom,  Ph.D. 
Carl  Kupfer,  M.D. 
Risa ).  Lavizzo-Mourey,  M.D. 
Richard  A.  Leman,  Ph.D. 
Qaude  J.  Lenfont,  M.D. 
Joseph  R.  Leone 
Arthur  S.  Levine.  M.D. 
Samuel  Lin.  M.D..  Dr.P.H. 
Donald  A.  B.  Lindberg.  M.D. 
V.  Markku  Unnoila,  M.D. 
Lance  Liotta.  M.D..  Ph.D. 
David  Lipman.  M.D. 
John  D.  Mahoney 
Thomas  Malone.  Ph.D. 
Audrey  Manley,  M.D. 
John  A.  McLachlan,  Ph.D. 
Merle  G.  McPherson,  M.D. 
Richard  A.  Millstein 
Jay  Moskowitz,  Ph.D. 
Gary  R.  Noble.  M.D..  M.P.H. 
Robert  Nussenblatt,  M.D. 
Kenneth  Olden.  Ph.D. 
Barbara  Packard,  M.D..  Ph.D. 
Qaude  F.  Pickelsimer 
Roy  Pickens,  Ph.D. 
Alan  S.  Rabson,  M.D. 
David  Rodbard.  M.D. 
Saul  W.  Rosen.  M.D. 
Maria  E.  Salmon.  ScD. 
Ruth  Sanchez-Way,  Ph.D. 
Philip  E.  Schambra.  PhD. 
Carol  Scheman 
Paul  M.  Schwab 
Lavyrence  E.  Shulman.  M.D. 
James  B.  Snow.  Jr..  M.D. 
Allen  M.  Spiegel.  M.D. 
Edwin  M.  Sullivan 
Frank  J.  Sullivan,  Ph.D. 
Sandra  Swain,  M.D. 
Michael  Taylor 
Judith  L  Vaitukaitis,  M.D. 
Mary  Jo  Veverka 
Josephine  T.  Waconda 
Edwin  L  Walker 
James  Walsh 

Judith  N.  Wasserheit,  M.D. 
Jacquelyn  Y.  White 
Richard  Wyatt,  Ph.D. 

Dated:  November  9, 1993. 
Eugene  Kinlow, 

Acting  Assistant  Secretary  for  Personnel 

Administration. 

[FR  Doc  93-28240  Filed  11-17-93;  8:45  am] 
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Food  and  Drug  Administration 

pjocket  No.  89CM)3«8] 

Revocation  of  Action  Levels  for 
Residues  of  Toxaphene  in  Food  and 
Feed 

AGENCY:  Food  and  Drug  Administration. 
HHS.       ! 

ACTJOM:  Notice. 


SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  announcing  tiie 
revocation  of  the  agency's  action  levels 
for  residues  of  the  cancelled  pesticide, 
toxaphene,  in  human  food  and  animal 
feed.  The  agency  has  taken  this  action 
because  the  results  of  FDA  monitoring 
indicate  that  toxaphene  residues  are  no 
longer  occurring  as  unavoidable 
contaminants  in  the  food  and  feed 
commodities  subject  to  action  levels. 
DATCS:  The  revocation  of  the  action 
levels  for  unavoidable  residues  of 
toxaphene  in  food  and  feed  is  effective 
September  30. 1993. 

FOR  FURTHER  WFORMATJON  CONTACT:  John 

R.  Wessel  Office  of  Regulatory  Affairs 
(HPC-«).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-1815. 
SUPPt.EIIENTARY  INFORMATION:  In 
accordance  with  21  CFR  109.4(c)(2)  and 
509.4(c)(2),  FDA  is  announcing  changes 
in  action  levels  for  an  added  poisonous 
or  deleterious  substance.  The  changes 
concern  the  revocation  of  all  action 
levels  for  residues  of  the  pesticide 
toxaphene  in  certain  food  and  feed. 
FDA  is  responsible  under  section 
402(aK2)(B)  and  (aM2KC)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (theact) 
(21  U.S.C  342(a)(2)(B)  and  (a)(2)(C))  for 
enforcing  tolerances  for  (wstidde 
residues  that  are  established  by  the 
Environmental  Protection  Agency  (EPA) 
pursuant  to  section  408  of  the  act  (21 
U.S.C  346a)  and  EPA-established  food 
additive  regulations  promulgated 
pursuant  to  section  409  of  the  act  (21 
U.S.C.  348).  Under  section  402(a)(2)(B) 
and  (a)(2)(q  of  the  act.  food  or  feed  is 
adulterated  if  it  contains  a  pesticide 
residue  that  is  unsafe  within  the 
meaning  of  section  408  or  409  of  the  act. 
A  pesticide  residue  is  unsafe  under  the 
act  if  the  residue  exceeds  an  established 
EPA  tolerance  or  food  additive 
regulation  or  if  it  is  one  for  which  there 
is  no  established  EPA  tolerance  or  food 
additive  regulation.  Shipment  of 
adulterated  food  or  feed  in  interstate 
commerce  is  prohibited,  (21  U.S.C 
301(a)).  and  food  or  feed  so  shipped  is 
subject  to  FDA  seizure  and 
condemnation  under  304  of  the  act  (21 
U.S.C  334). 


'     Tolerances  and  food  additive 
regulations  established  by  EPA 
generally  apply  to  pesticide  residues 
resulting  from  the  registered  (i.e.. 
approved)  use  of  the  chemical  in 
agricuhure.  In  some  circumstances, 
however,  FDA  encounters  pesticide 
residues  in  food  or  fieed  for  which  there 
is  no  tolerance  or  food  additive 
regulation,  but  where  the  residues 
present  may  be  due  to  an  unavoidable 
source  of  contamination.  The  pesticides 
most  commonly  associated  with 
unavoidable  contamination  of  food  and 
feed  are  certain  chlorinated 
hydrocarbon  pesticides  (e.g..  DDT), 
which  persist  in  the  environment  even 
after  their  uses  have  been  discontinued. 
Generally,  tolerances  have  not  been, 
established  by  EPA  for  unavoidable 
pesticide  residues  that  may  be  present 
in  food  or  feed. 

The  act  provides  that  in  the  absence 
of  a  tolerance,  any  amount  of  a  pesticide 
residue  in  a  food  or  feed  is  unsafe,  and 
therefore  renders  the  food  or  feed 
adulterated  under  section  402(a)(2)(B)  or 
(a)(2)(C)  of  the  act.  FDA.  in  consultatiwi 
with  EPA,  has  found,  however,  that  the 
level  of  imavoidable  pesticide  residue  is 
firequently  so  low  that  it  is  not  of 
regulatory  or  public  health  significance. 
In  cases  where  the  agency  has  found 
such  contamination  levels,  it  has 
determined,  again  in  consultation  with 
EPA.  that  pursuing  an  enforcement 
action  would  provide  no  substantial 
benefit  to  the  publir»  For  these 
situations.  FDA  has  established  action 
levels,  usually  based  on  levels 
recommended  by  EPA.  to  define  a  level 
of  unavoidable  contamination  at  which 
food  or  feed  may  be  regarded  as 
adulterated  under  the  act.  FDA  action 
levels  are  guidelines,  and  are  not 
binding,  as  discussed  in  FDA's  general 
policy  statement  published  in  the 
Federal  Register  of  April  17. 1990  (55 
FR  14359).  The  action  levels  currently 
in  effect  for  unavoidable  pesticide 
residues  are  contained  in  Attachment  B 
of  Compliance  Policy  Guide  (CPG) 
7141.01. 

Toxaphene  was  one  of  the  pesticides 
in  this  listing.  Its  action  levels  appeared 
as  Attachment  B.12  of  CPG  7141.01.  The 
action  levels  for  unavoidable  residues  of 
this  chemical  were  established  for  the 
following  commodities:  processed 
animal  feed,  artichokes,  asparagus, 
cherries,  figs,  fish,  melons,  mustard 
greens,  plums,  pumpkins,  certain  root 
vegetables  and  small  fruits,  squash,  and 
turnip  greens. 

The  registered  agricultural  uses  of 
toxaphene  were  cancelled  by  EPA  in 
1982.  The  EPA  tolerances  in  40  CFR 
180.138  that  were  established  for 
residues  resulting  from  these  registered 


uses,  however,  continued  in  effect  until 
September  1, 1993.  On  that  date.  EPA 
published  a  final  rule  in  the  Federal 
Register  (58  FR  46087)  that  revoked 
these  tolerances  for  toxaphene  residues. 

Prior  to  EPA's  revocation  of  the 
toxaphene  tolerances,  FDA  reviewed  its 
regulatory  monitoring  data  for  1991  and 
1992,  which  showed  that  of  the 
approximately  40,000  samples  of  food 
examined  by  FDA.  only  two  samples 
were  found  to  contain  measurable  levels 
of  toxaphene  residues— one  fish  sample 
contained  0.2  parts  per  million  (ppm) 
toxaphene  and  one  animal  feed  (peanut 
byproduct)  contained  0.2  ppm 
toxaphene.  Based  upon  these  limited 
findings  of  toxaphene  residues.  FDA  has 
concluded  that  toxaphene  is  no  longer 
persistent  in  the  environment  whereby 
it  may  be  unavoidably  contaminating 
food  or  feed  at  levels  of  regulatory  or 
public  health  concern.  For  this  reason, 
FDA  has  decided  to  revoke  all  action 
levels  for  unavoidable  residues  of 
toxaphene  in  food  and  feed,  effective 
September  30, 1993.  The  agency  has 
advised  its  district  officers  to  remove 
the  toxaphene  action  level  listing  in 
Attachment  B.  12  of  CPG  7141.01. 

Dated:  November  9, 1993. 
Gary  D>-kstra, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doa  93-28372  Filed  11-17-93;  8:45  am] 
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[Docket  No.  »3F-038q 

Compagnia  Kaliana  di  Ricerca  a 
Sviluppo.  SRL;  FHing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Compagnia  Italiana  di  Ricerca  e 
Sviluppo.  srl  (ORS).  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  formaldehyde,  polymer 
vkrith  1-naphthylenol,  as  an  antiscaling 
agent  applied  on  the  internal  parts  of 
reactors  employed  in  the  production  of 
polyvinyl  chloride  and  acrylic 
copolymers  intended  for  food-contact 
applications. 

DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  December  17, 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
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FOR  FURTHER  INFORMATKM  CONTACT:  Vir 
Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3B4380)  has  been  Hied  by 
Compagnia  Italiana  di  Ricerca  e 
Sviluppo,  srI  (QRS).  c/o  AAC 
Consulting  Group.  1730  Rhode  Island 
Ave.  NW.,  Washington,  DC  20036.  The 
petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  formaldehyde,  polymer  with 
1-naphthylenol,  as  an  antiscaling  agent 
applied  on  the  internal  parts  of  reactors 
employed  in  the  production  of 
polyvinyl  chloride  and  acrylic 
copolymers  intended  for  food-contact 
applications. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  December  17, 
1993,  submit  to  the  Dockets 
Management  Branch  written  comments 
regarding  the  environmental 
assessment.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  numl)er  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  (>etition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  9. 1993. 

Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  93-28373  Filed  11-17-93;  8:45  am) 
MUMQ  COM  41«»41-r 


[Docket  No.  93F-0357] 

Science  Applications  International 
Corp.;  Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Science  Applications  International 
Corp.  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
a  source  of  fast  (high  energy)  neutrons 
to  inspect  cargo  containers  which  may 
contain  food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  17, 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-254-9523. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  3M4399)  has  been  filed  by 
Science  Applications  International 
Corp.,  2950  Patrick  Henry  Dr.,  Santa 
Clara,  CA  95054.  The  petition  proposes 
that  the  food  additive  regulations  in 
§  179.21  Sources  of  radiation  used  for 
inspection  of  food,  for  inspection  of 
packaged  food,  and  for  controlling  food 
processing  (21  CFR  179.21)  be  amended 
to  provide  for  the  safe  use  of  a  source 
of  fast  (high  energy)  neutrons  to  inspect 
cargo  containers  which  may  contain 
food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  December  17, 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  9, 1993. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  93-28374  Filed  11-17-93;  8:45  am) 
atUMO  COM  41M-01-F 


Health  Resources  and  Services 
Administration 

Program  Announcement  and  Proposed 
Strategic  Directions  for  Cooperative 
Agreements  For  Acquired 
immunodeficiency  Syndrome  (AIDS) 
Regional  Education  and  Training 
Centers  Program  for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA),  announces  that 
during  fiscal  year  (FY)  1994, 
applications  will  be  accepted  to 
continue  the  development  of  the  AIDS 
Regional  Education  and  Training 
Centers  (AETCs)  program  for  one  year. 
This  program  is  authorized  under 
section  776(a),  (previously  section 
788A),  title  VII  of  the  Public  Health 
Service  Act  (the  Act),  as  amended  by  the 
Health  Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408,  dated  October  13, 1992.  Comments 
are  invited  on  proposed  strategic 
directions  under  development  for  this 
program. 

Public  Law  102-408  makes  the 
following  revisions  to  thisprogram: 

•Extends  the  eligibility  for  awards  to 
include  any  "public  and  nonprofit 
private  entity". 

'Modifies  the  Hst  of  disciplines  in 
which  faculty  training  could  be 
supported  to  delete  "psychology"  and 
substitutes  "mental  health  practice" — 
defined  elsewhere  in  the  Act  as  meaning 
clinical  psychology,  clinical  social 
work,  and  marriage  and  family  therapy; 

•Provides  general  authority  for 
training  of  practitioners  to  provide  for 
the  health  care  needs  of  individuals 
with  HIV  disease;  and 
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'Develops  and  disseminates  curricula 
and  resource  materials  relating  to  the 
care  and  treatment  of  individuals  with 
HIV  disease  and  the  prevention  of  the 
disease  among  individuals  at  risk  of 
contacting  the  disease. 

Proposed  Strategic  Directions  for  AETC 
Program 

The  AIDS  Education  Training  Centers 
program  was  initially  designed  to 
provide  information  on  the  prevalence 
of  AIDS  and  identification  of  groups  at 
increased  risk  of  HIV  infection.  As  the 
HIV/ADDS  epidemic  matured,  it  became 
apparent  that  the  AETCs  had  to  shift 
their  priorities  from  HIV/ AIDS 
information  transfer  to  more  intensive 
clinical  training.  This  shift  was 
necessitated  by  the  introduction  of  new 
therapeutic  interventions,  such  as 
antiretroviral  therapies,  which  offered 
the  promise  of  delaying  the  onset  of 
opportunistic  infections  associated  with 
AIDS.  The  mission  of  the  AETCs  is  to 
address  the  ever  increasing  issues 
surfacing  because  of  the  changes  in  the 
HIV  epidemic  by  constantly  adding  new 
priorities  to  address  new  issues.  The 
Bureau  of  Health  Professions  and  the 
Division  of  Medicine  have  developed 
new  strategic  directions  which  will  have 
to  be  more  fully  incorporated  into  the 
priorities  of  the  AETC  program.  These 
strategic  directions  include  an  emphasis 
on  generalism,  a  continued  emphasis  on 
minorities  and  the  underserved  and  an 
emphasis  on  interdisciplinary  training. 
The  AETC  program  review  will  look  at: 
The  structure  of  the  AETC  network;  the 
current  and  projected  status  of  the  HIV 
epidemic,  the  appropriate  role  for  the 
AETCs;  the  approximate  proportion  of 
resources  that  should  be  devoted  to 
information  dissemination,  prevention, 
and  treatment;  which  provider  groups 
should  be  targeted  for  training;  and 
emerging  issues  that  AETCs  need  to 
devote  more  of  their  resources 
addressing  such  as  HIV  in  correctional 
facilities  and  HIV  in  border  areas. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  announcement  is 
related  to  the  priority  area  of  HIV 
infection.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  DC  20402-9325 
(Telephone:  (202)  783-3238). 

Interested  persons  are  invited  to 
comment  on  the  proposed  strategic 


directions  for  the  AETC  program.  All 
comments  received  on  or  before 
December  17. 1993  will  be  considered 
before  the  strategic  directions  are 
finalized. 

Written  comments  should  be 
addressed  to:  Marc  L.  Rivo.  M.D.. 
M.P.H..  Director.  Division  of  Medicine. 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration. 
5600  Fishers  Land.  Parklawn  Building 
room  4C-25.  Rockville,  Maryland 
20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Approximately  $16,106,839  will  be 
available  for  this  program  in  FY  1994. 
This  amount  would  support 
approximately  17  continuation  awards 
averaging  $986,375.  Only  projects 
which  previously  received  funds  in  FY 
1993,  are  eligible  to  receive 
continuation  awards  in  FY  1994.  The 
AETCs  will  continue  to  provide 
multidisciplinary  training  for  primary 
health  care  personnel  in  the  care  of 
people  with  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
and  other  conditions  related  to  infection 
with  the  Human  Immunodeficiency 
Virus  (HIV).  ^ 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  fiscal  years  1992  and  1993, 
HRSA  reviewed  17  continuation 
applications  for  Cooperative 
Agreements  for  AIDS  Regional 
Education  and  Training  Centers 
(AETCs).  All  of  the  continuation 
applications  were  funded. 

Eligibility  and  Purpose 

Awards  are  made  to  accredited  public 
and  nonprofit  private  entities  and 
schools  and  academic  health  science 
centers  in  meeting  the  costs  of 
projects — 

1.  To  train  the  faculty  of  schools  and 
graduate  departments  or  programs  of. 
medicine,  nursing,  osteopathic 
medicine,  dentistry,  public  health, 
mental  health  practice  (clinical 
psychology,  clinical  social  work  and 
marriage  and  family  therapy),  allied 
health,  to  teach  health  professions 
students  to  provide  for  the  health  care 
needs  of  individuals  with  HIV  disease; 


2.  To  train  practitioners  to  provide  for 
the  health  care  needs  of  such 
individuals; 

3.  VVith  respect  to  improving  clinical 
skills  in  the  diagnosis,  treatment,  and 
prevention  of  such  disease,  to  educate 
and  train  the  health  professionals  and 
clinical  staff  of  schools  of  medicine, 
osteopathic  medicine,  and  dentistry: 
and 

4.  To  develop  and  disseminate 
curricula  and  resource  materials  relating 
to  the  care  and  treatment  of  individuals 
with  such  disease  and  the  prevention  of 
the  disease  among  individuals  who  are 
at  risk  of  contracting  the  disease. 

Definitions 

"Accredited  Health  Professional 
Schools"  means  schools  of  medicine, 
dentistry,  osteopathic  medicine, 
pharmacy,  optometry,  podiatric 
medicine,  veterinary  medicine,  public 
health,  and  chiropractic,  as  define  in 
section  799(1)(E)  of  the  Act,  schools  of 
allied  health  as  defined  in  section 
701(10)  of  the  Act,  end  schools  of 
nursing-as  defined  in  section  853  of  the 
Act.  which  are  located  in  States  as 
defined  in  section  701(11)  of  the  Act 
and  which  are  accredited  as  provided  in 
section  701(5)  of  the  Act.  The  term  also 
includes  a  "graduate  program  in  health 
administration"  and  a  "graduate 
program  in  clinical  psychology"  as 
defined  in  section  701(4)  of  the  Act  and 
a  program  for  the  training  of  physician 
assistants  as  defined  in  section 
701(8)(A). 

"Academic  Health  Science  Center" 
means  an  organization  within  a  post- 
secondary  educational  system,  which 
brings  together  major  divisions  or 
programs  of  heahh  professions 
instruction,  research  in  the  health 
sciences,  and  health  services. 

These  definitions  are  consistent  with 
the  use  of  the  terms  within  other  title 
VII  programs  administered  by  HRSA. 

Project  Requirements 

The  following  project  requirements, 
which  were  published  in  the  Federal 
Register  FY  1989,  after  public  comment 
dated  September  8, 1989,  54  FR  37378, 
will  be  continued  in  FY  1994. 

The  project  requirements  are  designed 
to  direct  Federal  resources  where  the 
greatest  needs  exist.  Each  project  must 
define  a  geographic  region  and  identify 
the  types  of  providers  to  be  targeted  for 
training  within  that  region.  Thus,  the 
focus  of  FY  1994  will  continue  to  focus 
on  clinical  education  of  primary  care 
providers  in  high  HIV/AIDS  prevalence 
areas.  Consistent  with  this  emphasis  is 
the  requirement  that  a  minimum  of  two- 
thirds  of  the  primary  care  providers  (i.e., 
physicians,  nurses,  dentists,  physician 
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assistants,  nurse  practitioners,  and 
dental  hygienists).  In  addition,  at  least 
fifty  percent  of  project  funds  must  be 
expended  for  training  activities  in  high 
AIDS  incidence  MSAs  identified  prior 
to  the  competitive  award  or  high  AIDS 
incidence  MSAs  identified  for  funding 
through  the  "Ryan  White"  CARE  ACT 
program. 

Each  ETC  must  provide  or  perform 
the  following: 

•  Clinical  training  of  primary  care 
physicians,  nurses,  dentists,  physician 
assistants,  nurse  practitioners,  and 
dental  hygienists; 

•  Training  of  other  health 
professionals  such  as  mental  health  care 
providers  and  case  managers; 

•  An  updated  needs-assessment  of 
the  education  and  training  needs  of  the 
primary  care  providers  within  the 
proposed  service  area  which  is  linked  to 
the  allocation  of  Federal  funds; 

•  Training  in  risk  assessment, 
prevention,  early  intervention,  and 
treatment; 

•  Development  of  primary/tertiary 
care  linkages  and  networking; 

•  Outreach  to  minorities,  including 
involvement  of  minority  providers, 
minority  professional  organizations,  and 
minority  health  care  delivery  systems; 

•  Linkages  to  "Ryan  White"  CARE 
ACT,  titles  I,  II.  m.  and  IV  funded  health 
services  programs  and  the  Hemophilia 
and  Pediatric/Family  HIV  Health  Care 
Demonstration  I*rograms; 

•  Linkage  to  FHS  funded  migrant 
(Sec.  329(a)(1)  and  community  health 
(Sec.  330(a)  centers,  health  care  for  the 
homeless  programs  (Sec.  340)  State  and 
local  health  agencies  and  health  care 
facilities  involved  in  providing  care  for 
HIV  infected  individuals; 

•  Linkage  with  substance  abuse 
programs; 

•  Collaboration  with  health 
professions  organizations  in  the 
proposed  region; 

•  Networking  with  other  community 
agencies  to  concentrate  on  filling  the 
gaps  in  training; 

•  Dissemination  of  state-of-the-art 
information  and  educational  materials 
in  concert  with  other  FHS  agencies, 
using  mechanisms  such  as  hotlines: 

•  Program  assessment  and  data 
collection  on  program  and  trainees 
which  can  be  used  for  regional  and 
national  evaluative  purposes;  and 

•  Plan  for  future  non-Federal  funding 
of  project. 

Collaboration 

The  AETCs  must  operate  in 
collaboration  with  health  professions 
schools,  community  hospitals,  heahh 
departments,  PHS  hinded  Area  Health 
Education  Centers.  "Ryan  White"  CARE 


ACT  funded  health  services  programs, 
the  Hemophilia  and  Pediatric/Family 
HIV  Health  Care  Demonstration 
Programs,  Health  Care  for  the  Homeless 
programs,  community  and  migrant 
health  centers,  and  with  substance 
abuse  programs,  community-based 
organizations,  and  other  organizations 
involved  in  the  provision  of  care  to 
people  with  HIV/AIDS  related 
conditions. 

AETC  projects  also  are  encouraged  to 
collaborate  with  the  national  network  of 
AIDS  Clinical  Trial  Units  (ACTUs)  and 
the  Community  Programs  for  Clinical 
Research  on  AIDS  funded  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases  of  the  National 
Institutes  of  Heahh,  and  with  other 
community  based  clinical  trials 
sponsored  by  foundations  such  as  the 
Robert  Wood  Johnson  Foundation  or  the 
American  Foundation  for  AIDS 
Research.  It  is  also  suggested  that 
projects  collaborate  with  the  NLMD 
Pediatric  Clinical  Triafs  Centers. 

Degree  of  Federal  Involvement 
Agreement 

Substantial  involvement  will  occur  in 
the  following  areas: 

•  The  design  or  direction  of  activities 
to  develop  a  clinically-oriented  training 
delivery  model,  with  special  emphasis 
for  minority  providers  and  providers 
who  serve  minority  populations; 

•  The  approval  of^key  AETC  project 
staff  with  particular  emphasis  on 
recruitment  of  minority  faculty; 

•  The  review  of  major  contracts  and 
agreements  with  subcontractors; 

•  The  dissemination  of  state-of-the-art 
diagnostic  and  therapeutic  clinical 
guidelines  and  algorithms,  with  a 
particular  emphasis  on  early 
intervention  strategies,  which  will 
include  antiretroviral  therapy, 
prophylaxis  for  opportunistic  infections, 
and  immunizations  for  viral  and 
bacterial  pathogens. 

Review  Criteria 

The  review  criteria  stated  below, 
which  were  established  in  the  Federal 
Register  in  FY  1989.  dated  September  8, 
1989.  54  FR  37378.  after  public 
comment,  will  be  continued  in  FY  1994. 

Applications  will  be  reviewed  and 
rated  according  to  the  applicant's  abiUty 
to  meet  the  following: 

1.  The  potential  effectiveness  of  the 
project  in  carrying  out  the  purposes  of 
the  program; 

2.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  project  requirements; 

3.  The  capability  of  the  applicant  to 
conduct  the  proposed  activities  in  a  cost 
efficient  manner; 


4.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  utilization  of  funds; 
and 

5.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  support. 

Definitions 

The  following  definitions  apply  to 
those  training  sites/facilities  listed  in 
the  project  requirements  above. 

Facilities 

"Community  Health  Center"  means 
an  entity  as  defined  in  section  330(a)  of 
the  Public  Health  Service  Act  and  in 
regulations  at  42  CFR  57.102(c). 

"Health  Care  for  the  Homeless 
Program",  as  used  here,  means  a 
community-based  program  of 
comprehensive  primary  health  care  and 
substance  abuse  services  brought  to  the 
homeless  population  under  section  340 
of  the  PHS  Act.  At  a  minimum,  this 
program  of  care  and  services  must  be 
fully  integrated  and  must  assure  that 
care,  coordination  and  case  management 
are  rigorously  employed.  A  full 
description  of  the  program  may  be 
found  in  Federal  Register,  (55  FR 
31233)  (August  1. 1990). 

"Health  Professional  Shortage  Area" 
means  an  area  designated  under  section 
332  of  the  PHS  Act. 

"Migrant  Health  Center"  means  an 
entity  as  defined  in  section  329(a)(1)  of 
the  Public  Health  Service  Act  aiid  in 
regulations  at  42  CFR  56.102(g)(i). 

Other  Definitions 

"Rural  Area" means  a  Non- 
Metropolitan  Statistical  Area  or  an  area 
located  outside  a  Metropolitan 
Statistical  Area  as  defined  by  standards 
followed  by  the  Office  of  Management 
and  Budget. 

"Rural  Regional  Education  and 
Training  Center"  is  an  AIDS  ETC  project 
which  meets  the  essential 
characteristics  of  an  ETC,  is  adapted  to 
serve  the  health  professions  education 
needs  of  rural  areas  and  rural  primary 
care  providers,  and  has  components 
which  may  be  replicated  in  other  rural 
areas.  The  application  deadline  date  is 
December  17, 1993. 

Applications  shall  be  considered  as 
meeting  the  established  deadline  if  they 
are  either: 

1.  Received  on  or  before  the 
established  deadline  date;  or 

2.  Sent  on  or  before  the  established 
deadline  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  postmark.  Private  metered 
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postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

Additional  Information 

Requests  for  technical  or 
programmatic  information  should  be 
directed  to:  Elaine  Daniels.  M.D    Ph  D 
Chief.  HPHIVE  Branch,  AIDS  Regional' 
Education  and  Training  Centers 
Program.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Parklawn  Building, 
room  4C-03.  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  Telephone- 
(301)443-6364. 

Application  Requests 

Application  materials  and  additional 
information  regarding  business, 
administrative  and  fiscal  issues  related 
to  the  awarding  of  funds  under  this 
notice  may  be  requested  from:  Grants 
Management  Branch  (D35).  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building,  room  8C-26,  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 
Telephone:  (301)  443-6857. 

Completed  appUcations  should  be 
forwarded  to  the  Grants  Management 
Branch  at  the  above  address. 

This  program  is  listed  at  93.145  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  September  27. 1993. 
VVUliam  A.  Robinson. 

Acting  Administrator 

[FR  Doc.  93-28327  Filed  11-17-93;  8:45  am) 
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Program  Announcement  and  Proposed 
Minimum  Percentages  for  "High  Rate" 
and  "Significant  Increase  in  the  Rate" 
for  Implementation  of  the  Statutory 
Funding  Preference  for  Allied  Health 
Project  Grants  for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1994  Allied  Health  Project 
Grants  under  the  authority  of  section 
767.  title  Vn  of  the  Public  Health 
Service  Act.  as  amended  by  the  Health 
Professions  Education  Extension 
Amendments  of  1992.  Public  Law  102- 
408,  dated  October  13. 1992.  Comments 
are  invited  on  the  proposed  minimum 


percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  statutory  funding 
preference. 

Approximately  $3.4  million  will  be 
available  in  FY  1994  for  this  program. 
Total  continuation  support 
recommended  is  approximately  $2 
million.  It  is  anticipated  that 
approximately  $1.4  million  will  be 
available  to  support  10  to  12  competing 
awards  averaging  approximately 
$106,000. 

Previous  Funding  Experience 

Previous  hjnding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this  ■ 
program.  In  FY  1993.  HRSA  reviewed 
83  applications  for  Allied  Health  Project 
Grants.  Of  those  applications,  59 
percent  were  approved  and  41  percent 
were  disapproved.  Eight  projects,  or  10 
percent  of  the  applications  received, 
were  funded.  In  FY  1992,  HRSA 
reviewed  113  applications  for  Allied 
Health  Project  Grants.  Of  those 
applications.  46  percent  were  approved 
and  54  percent  were  disapproved. 
Eleven  projects,  or  10  percent  of  the 
applications  received,  were  funded. 

Purposes 

Section  767  authorizes  the  award  of 
grants  to  assist  in  meeting  the  costs 
associated  with  expanding  or 
establishing  programs  that  will  increase 
the  number  of  individuals  trained  in 
allied  health  professions.  Programs  and 
activities  funded  under  this  section  may 
include: 

(1)  Those  that  expand  enrollments  in 
allied  health  professions  with  the 
greatest  shortages  or  whose  services  are 
most  needed  by  the  elderly; 

(2)  Those  that  provide  rapid  transition 
training  programs  in  allied  health  fields 
to  individuals  who  have  baccalaureate 
degrees  in  health-related  sciences; 

(3)  Those  that  establish  community- 
based  allied  health  training  programs 
that  link  academic  centers  to  rural 
clinical  settings; 

(4)  Those  that  provide  career 
advancement  training  for  practicing 
allied  health  professionals; 

(5)  Those  that  expand  or  establish 
clinical  training  sites  for  allied  health 
professionals  in  medically  underserved 
or  rural  communities  in  order  to 
increase  the  number  of  individuals 
trained; 

(6)  Those  that  develop  curriculum 
that  will  emphasize  knowledge  and 
practice  in  the  areas  of  prevention  and 
health  promotion,  geriatrics,  long-term 


care,  home  health  and  hospice  care,  and 
ethics; 

(7)  Those  that  expand  or  establish 
interdisciplinary  training  programs  that 
promote  the  effectiveness  of  allied 
health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly; 

(8)  Those  that  expand  or  establish 
demonstration  centers  to  emphasize 
innovative  models  to  link  allied  health 
chnical  practice,  education,  and 
research;  and 

(9)  Those  that  provide  financial 
assistance  (in  the  form  of  traineeships) 
to  students  who  are  participants  in  any 
such  program;  and 

(A)  Who  plan  to  pursue  a  career  in  an 
allied  health  field  that  has  a 
demonstrated  personnel  shortage;  and 

(B)  Who  agree  upon  completion  of  the 
traming  program  to  practice  in  a 
medically  underserved  community; 
That  shall  be  utilized  to  assist  in  the 
payment  of  all  or  part  of  the  costs 
associated  with  tuition,  fees  and  such 
other  stipends  as  the  Secretary  may 
consider  necessary. 

To  maximize  program  benefit. 
.  programs  that  provide  financial 
assistance  in  the  form  of  traineeships  to 
students  will  not  be  considered  for 
hmding  in  FY  1994.  The  period  of 
Federal  support  will  not  exceed  3  years. 
Eligibility 

Eligible  entities  for  the  purpose  of  this 
grant  are: 

(1)  Schools,  universities,  or  other 
educational  entities  which  provide  for 
allied  health  personnel  education  and 
training  and  which  meet  such  standards 
as  the  Secretary  may  prescribe;  or 

(2)  Other  public  or  nonprofit  private 
entities  capable,  as  determined  by  the 
Secretary,  of  carrying  out  the  purpose  of 
the  Allied  Health  Project  Grants 
program;  and 

(3)  Located  in  a  State. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
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Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  criteria,  stated  below, 
which  were  established  in  FY  1990  (55 
FR  12424.  dated  4/3/90)  after  public 
comment,  will  remain  unchanged  in  FY 
1994. 

•  The  extent  to  which  the  proposed 
project  meets  the  legislative  purpose; 

•  The  background  and  rationale  for 
the  proposed  project: 

•  The  extent  to  which  the  project 
contains  clearly  stated  realistic  and 
achievable  objectives; 

•  The  extent  to  which  the  project 
contains  a  methodology  which  is 
integrated  and  compatible  with  project 
objectives,  including  collaborative 
arrangements  and  feasible  workplans; 

•  The  evaluation  plans  and 
procedures  for  program  and  trainees,  if 
involved; 

•  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project, 
including  institutional  infrastructure 
and  resources; 

•  The  extent  to  which  the  budget 
justification  is  complete,  cost-effective 
and  includes  cost-sharing,  when 
applicable;  and 

•  Whether  there  is  an  institutional 
plan  and  commitment  for  self- 
sufficiency  when  Federal  support  ends. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications  in  a  discretionary  program, 
or  favorable  adjustment  of  the  formula 
which  determines  the  grant  award  in  a 
formula  grant  program. 

Special  consideration  is  defined  as 
the  enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Funding  Preference 

The  statutory  preference  identified  in 
section  767(b)(2)  and  the  statutory 
preference  identified  in  section  791(a)  of 
the  PHS  Act  have  been  combined  in  the 
following  preference  which  will  be 


applied  to  Allied  Health  Project  Grants 
for  fiscal  year  1994:  Preference  shall  be 
given  to  qualified  applicants  that — 

(A)  Expand  and  maintain  first-year 
enrollment  by  not  less  than  10  percent 
over  enrollments  in  base  year  1992;  OR 

(B)  Demonstrate  that  not  less  than  20 
percent  of  the  graduates  of  such  training 
programs  during  the  preceding  2-year 
period  are  working  in  medically 
underserved  communities  (high  rate  for 
placing  graduates  in  practice  settings 
having  the  principal  focus  of  serving 
residents  of  medically  underserved 
communities);  OR 

(C)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

Proposed  Minimum  Percentages  for 
"High  Rate"  and  "Significanl  Increase 
in  the  Rate" 

"High  rate"  is  defined  as  a  minimum 
of  20  percent  of  graduates  in  academic 
year  1991-92  or  academic  year  1992-93, 
whichever  is  greater,  who  spend  at  least 
50  percent  of  their  worktime  in  clinical 
practice  in  the  specified  settings. 
Graduates  who  are  providing  care  in  a 
medically  underserved  community  as  a 
part  of  a  fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1991-92  and  1992-93.  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Additional  information  concerning 
the  implementation  of  this  preference 
has  been  published  in  the  Federal 
Register  at  58  FR  40659,  dated  July  29, 
1993. 

Established  Special  Consideration 

The  following  special  consideration 
was  established  in  FY  1991  after  public 
comment  (56  FR  14939.  dated  4/12/91) 
and  the  Administration  is  extending  it 
in  FY  1994. 

Special  consideration  will  be  given  to 
applicants  demonstrating  affiliation 
agreements  for  interdisciplinary  training 
experiences  in  one  or  more  of  the 
following:  a  nursing  home;  hospital  or 
ambulatory  care  center  providing 
substantial  geriatric  health  care;  Migrant 
Health  Center  (section  329  of  the  Act); 
Community  Health  Center  (section  330 
of  the  Act);  Health  Professional  Shortage 
Area  (section  332  of  the  Act);  Area 
Health  Education  Center  (section  746  of 
the  Act);  or  a  State  or  local  public  health 
or  designated  clinic  or  center  serving  an 


underserved  population,  or  a  rural 
health  clinic  or  other  facility  with 
training  opportunities  in  a  rural  area. 

Section  329  authorizes  support  for 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers; 

Section  330  authorizes  support  for 
community  health  care  services  to 
medically  underserved  populations; 

Section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  facilities,  and  other 
public  facilities  in  the  States  as  Health 
Professional  Shortage  Areas;  and 

Section  746  authorizes  support  for 
Area  Health  Education  Centers  to 
improve  the  distribution,  supply, 
quality,  utilization,  and  efficiency  of 
health  personnel  in  the  health  services 
delivery  system. 

information  Requirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Allied  Health  Project  Grants  only  if  the 
applicant  for  the  award  submits  to  the 
Secretary  the  following  information: 

1.  A  description  of  rotations  of 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  have  been  published  in  the 
Federal  Register  at  58  FR  43642.  dated 
8/17/93,  and  will  be  provided  in  the 
application  materials. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
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Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  OfRoe  of 
Management  and  Budget  under  the 
Paperworii  Reduction  Act.  This 
approval  includes  the  burden  for 
collectJon  of  information  for  the 
statutory  general  preference  and  for  the 
information  requirement  provision. 
(OMB  #0915-0060,  expiration  date  7/ 
31/95) 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate'"  for 
implementation  of  the  statutory  funding 
preference.  The  comment  period  is  30 
days.  All  comments  received  on  or 
before  December  17, 1993  will  be 
considered  before  the  final  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  statutory  funding 
preference  are  established.  Written 
comments  should  be  addressed  to:  Neil 
Sampson.  Director,  Division  of 
Associated,  Dental  and  Public  Health 
Professions.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  8-101,  5600  Fishers 
Lane,  Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated. 
Dental  and  Public  Health  Professions. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  pjn. 

Application  Requests 

Application  forms  will  be  sent  to  FY 
1993  applicants  and  to  those  who 
request  kits. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Ms.  Jacquelyn  Whitaker 
(D37),  Grants  Management  Specialist, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  room  8C-26.  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

Telephone:  (301J  443-6857  FAX: 
(301)  443-6343.  Completed  apphcations 
should  be  returned  to  the  Grants 
Management  Branch  at  the  above 
address. 

If  additional  programmatic 
information  is  needed,  please  contact; 
Dr.  Norman  Clark,  Program  Ofiicer, 
Associated  Health  Professions  Branch. 
Division  of  Associated,  Dental  and 
Public  Health  Professions.  Bureau  of 
Health  Professions,  Health  Resources 


and  Services  Administration.  Parklawn 
Building,  room  8C-02,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6763. 

The  deadline  date  for  receipt  of 
applications  is  February  9, 1994. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either 

(1 )  Received  on  or  before  the  established 
deadline  data,  or 

(2)  Senf  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant 

The  Catalog  of  Federal  Etomestic 
Assistance  number  for  this  program  is 
93.191.  This  program  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Fbview  of 
Federal  Programs  (as  implemented 
through  45  CFR  Part  100).  This  program 
IS  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  October  4. 1993. 
WiiUam  A.  Robinson. 
Acting  Administrator. 

IfR  Doc.  93-28326  Filed  11-17-93;  «:45  ami 
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National  Institutes  of  Health 

Meeting  of  the  Advisory  Committee  to 
the  Director.  NJH 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Committee  to  the  Director, 
NIH,  on  December  1, 1993,  at  the 
National  Institutes  of  Health,  Bethesda, 
Mar>  land  20892,  from  8:30  a.m.  to  4:30 
p.m.,  the  Building  31.  Conference  Room 
10,  C  Wing.  The  meeting  will  be  open 
to  the  public.  Attendance  by  the  public 
will  be  hmited  to  space  available. 

The  meeting  will  be  devoted  to 
discussion  of  (1)  TTie  NIH  Intramural 
Research  Program  Review,  and  (2)  Equal 
Employment  Opportunity  Activities. 

The  Executive  Secretary.  Sandy 
Cahmblee.  J.D.,  National  Institutes  of 
Health,  Shannon  Building.  Room  103, 
Bethesda.  Maryland  20892,  (301  496- 
2122,  will  furnish  the  meeting  agenda, 
rosters  of  Committee  members  and 
consultants,  and  substantive  program 
information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carol  Chism  on  (301)  496- 
3154  in  advance  of  the  meeting. 

Dated:  November  10. 1993. 
Susaa  K.  Feldmaa. 
NIH  Committee  Managerrtent  Officer. 
IFR  Doc.  93-28332  Filed  11-17-93:  8  45  am) 
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Natiooal  Ubrary  of  Medicine:  Meeting 
of  the  Planning  Subcommittee  of  the 
Board  of  Regents  of  the  National 
Library  of  Medicine 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Planning  Subcommittee  of  the  Boaid 
of  Regents  of  the  National  Library  of 
Medicine  on  December  8-9, 1993.  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  approximately  5 
p.m.  on  December  8.  and  from  9  a.m.  to 
adjournment  on  December  9.  This  will 
be  the  second  meeting  in  a  total  of  three 
to  determine  the  possibility  of  programs 
and  activities  of  the  National  Library  of 
Medicine,  of  individuals,  of  professional 
associations,  and  of  other  institutions 
that  might  be  undertaken  over  the  next 
10  years  to  assure  that  our  society 
benefits  from  the  skills  of  medical 
librarians.  Attendance  by  the  public  will 
be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Susan  Buyer. 

Ms.  Susan  P.  Buyer.  Deputy  Assistant 
Director  for  Planning  and  Evaluation  of 
the  National  Library  of  Medicine.  8600 
Rockville  Pike,  Bethesda,  Maryland. 
telephone  301-496-«834,  will  provide  a 
summary  of  the  meeting,  a  roster  of 
subcommittee  members,  and  substantive 
program  information  upon  request. 

Dated:  November  10. 1993. 
Susan  K.  Feidman. 
Ccmmittee  Management  Officer.  NIH 
IFR  Doc  93-28333  Filed  11-17-93:  8  45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federai  Housing 
Commissioner 

[Docket  Na  N-83-3361;  FR-3193-N-06] 

Announcement  of  Funding  Awards  for 
HOPE  for  Homeownership  of 
Muitifamily  Units  Program  (HOPE  2) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Announcement  of  funding 
award. 

summary:  In  accordancti  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  is  an 
announcement  notifying  the  public  of 
the  funding  decision  made  by  the 
Department  in  a  second  selection  from 
the  competition  for  funding  under  a 
Notice  of  Fimding  Availability  for  HOPE 
for  Homeownership  of  Muitifamily 
Units  Program  (HOPE  2),  published  on 
January  14. 1992  (57  FR  1585).  The  first 
selection  was  published  on  October  15, 


1992  at  57  FR  47343.  This 
announcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amount  of  the  awards  in  a  second  round 
of  selections. 

DATES:  November  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Milner,  Director,  Office  of 
Resident  Initiatives,  Office  of  Housing, 
room  6130,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-^542.  The  TDD  number  for 
the  hearing  impaired  is  (202)  708-4594. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to  make 
available  funding  for  grants  under  the 
HOPE  for  Homeownership  of 
Muitifamily  Units  Programs  (HOPE  2). 
(HOPE  is  an  acronym  for 
Homeownership  Opportunity  for  People 
Everywhere.)  The  HOPE  2  program, 
which  was  authorized  by  the  National 
Affordable  Housing  Act  (Pub.  L.  101- 
625,  approved  November  28. 1990), 
provides  planning  grants  and 
implementation  grants  to  selected 
eligible  applicants  to  assist  them  in 
developing  and  carrying  out  approved 

Fiscal  Year  1992  HOPE  2  Awards 

[2nd  Round  Selections] 


homeownership  programs  for  eligible 
families. 

These  HOPE  2  grants,  totaling  $24 
million,  will  enable  16  resident  and 
housing-related  organizations  to  begin 
the  process  of  purdiasing  over  1,800 
housing  units  in  muitifamily  properties 
financed,  owned,  or  with  mortgages 
insured  by  the  government.  HOPE  2 
awards  were  made  in  12  states  and  the 
Virgin  Islands  in  both  planning  and 
implementations  categories.  Recipients 
in  both  the  first  and  second  funding 
rounds  were  chosen  in  a  national   ■ 
competition  under  selection  criteria 
announced  in  the  January  14, 1992 
NOFA  and  described  more  fully  in 
program  guidelines  published  with  the 
NOFA. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dtevelopment 
Reform  Act  of  1989  (Pub.  L  101-235. 
approved  December  15, 1989),  the 
name^.  addresses,  and  amount  of  the 
awards  are  attached  to  this  Notice. 

Dated:  November  12. 1993. 

Nicolas  R.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 


Region 


01  .... 

02  .... 
02  .... 

08  ... 
04  ... 

4    

05  .... 
05... 
05  .... 
05  .... 


Grantee 


H2-92-MA-01O-4-R,  CHRLSBK  Apts  Tenants 
Assoc..  650  Huntington  Avenue,  Apt  3L,  Boston, 
MA  02115.  Contact:  Kerstin  HikJetxant,  Phone: 
(617)  232-5713. 

H2-92-NJ-004-F-N.  New  Community  Cocporaton, 
322  West  Martcet  Street,  Newark,  NJ  07103,  Con- 
tact: Larry  Gokteton,  Phone:  (201 )  623-2800. 

H2-92-NY-301-F-N,  Domestic  Violence  Sen/ices, 
480  Broadway— Suite  LL-20,  Saratoga  Springs, 
NY  12866.  Contact  CoUeen  McGrath,  Phone: 
(315)  583-0280. 

H2-92-NY-004-f-M,  Mutual  HSG  Group  Inc,  20 
South  Broadway,  Room  912,  Yonkers,  NY  10701, 
Contact  Duane  Nealson,  Phone  (914)  964-6554. 

H2-92-GA-005-I-M.  Atlanla  Mutual  HSG.  Assoc., 
44  Broad  St.,  N.W.— Suite  607,  Atlanta,  GA 
30303.  Contact:  David  W.  Landls,  Phone  (404) 
331-7428. 

H2-92-VO-003-F-P,  Govt  of  the  U.S.  Virgin  Is- 
lands.  LBJ   Gardens  Office   Complex,   Christian 
sted,   St.  Croix,  Virgin  Islands  00820,  Contac 
James  M.  McNamara,  Phone:  (809)  773-^160. 

H2-92-IL-004-I-N,  The  Neighlxxhood  Institute, 
1750  East  71  St  Street,  Chicago,  IL  60649.  Con- 
tact; Tayani  Suma.  Phone:  (312)  684-4610. 

H2-92-MI-008-F-N.  CSA  Eeterprises,  Inc,  555 
Tower  (P.O.  Box  915).  Ypsilanti,  Ml  48197,  Con- 
tact: Stephen  B.  Terry,  Phone:  (313)  484-6610. 

H2-92-MI-007-F-N,  CSA  Enterprises,  Inc,  555 
Tower  (P.O.  Box  915),  Ypsilanti,  Ml  48197,  Con- 
tact Stephen  B.  Terry,  Phone:  (313)  484-6610. 

H2-92-OH-005-4-N.  Capital  City  C.U.R.C.  787  S. 
State  Street.  Westerville,  OH  43081,  Contact 
Charles  L.  Adrian,  Phone:  (614)  882-1447. 


Property 


Charlesbank  Apartments.  650 
Huntington  Avenue,  Apt  #3L, 
Boston,  MA  02115. 

Englewood  i  &  II,  80  Jay  68-82 

William  Streets,   Englewood, 

NJ  07631. 
Hotel  Honig  Rehabilitation,  116 

Caroline     Street.     Saratoga 

Springs,  NY  12866. 

31  Ravine  Avenue,  Yonkers, 
NY  10701. 

Defoors  Ferry  Marxx  Apts, 
2788  Defoors  Road,  N.W., 
Atlanta,  GA  30318. 

Estate  Annas  Hope  Housinj 
Apts,  Christianstead,  S . 
Croix,  U.S.  Virgin  Islands,  VI 

Parkside-Lotus  Cooperative, 
5449  West  Congress  Ave- 
nue, Chicago,  IL  60649. 

Forest  Knoll  Apartments,  693 
Artxx  Drive,  Ypsilanti,  Ml 
48197. 

Arbor  Manor  Apartments,  1334 
Monroe,  Ypsilanti.  Ml  48197. 

Hickory  Ridge,  2890  Bridgewalk 
Street,  Columbus,  OH  43224. 


Number 
of  units 


Amount  of  award 


276    $8,799,834.00     lmptementat«n 
Grant 


40    $181,370.00  Planning  Grant 


$96,717.00  Planning  Grant 


21    $435,500.00       Impiementatky) 
Grant 

286    $3,468,868.00    Implementatkm 
Grant 


1>    $151 ,000.00  Planning  Grant 


70    $2,902,593.00    Implementatkm 
Grant 

231    $200,000.00  Planning  Grant. 


80    $95,000.00  Planning  Grant 


96    $3,852,000.00    Implementatran 
Grant 
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Grantee 


H2-92-OK-003-I-N,  Most  WorstvptuI  Pnnce  Hall 
Grand  Lodge.  P.O  Box  1588.  Muskogee  OK 
74402-1588.  Contact:  Deary  Vaughn.  Phone: 
(918)  683-3123. 

H2-92-OK-002-F-R.    Meadows    Tenant    Assoc.. 

2820  South  116th  East  Avenue,  Tulsa.  OK  74129. 

Contact  Tereasa  Psrtterson,  Phone:  (918)  622-^ 

.7376.  ^^ 

H2-92-TX-313-f-N.  Land  Sennces  Associates. 
2323  Allen  Parkway.  Houston.  TX  77019,  Contact 
Oiarles  Rushing,  Phone:  (713)  461-3604 

H2-92-MO-301-F-N,  West  End  Community  Con- 
ference. 724  Union  Blvd.,  St  Louis.  MO  63108 
Contact:  Marie  W.  Fhawer.  Phone:  (314)  367-7049 

H2-92-NE-002-F-M,  New  Con»n.  Dev.  Corp .  2001 
No.  35th  Street  Omaha.  NE  68111.  Contact  Mi- 
chael Maroney.  Phone:  (402)  451-2228 

H2-«2-CO-006-l-M,  Greater  Denver  Mutual  HSG 
1776  S.  Jackson.  Surte  810,  Denver.  CO  802i0 
Coftact  Steven  W.  Bartaier.  Phone:  (303)  762- 
7274. 


Property 


Summit  Poir*  Apaiments.  1801 
South  132nd  East  Avenue. 
Tulsa.  OK. 

The  Meadows  Apartments. 
2820  South  116th  East  Ave- 
nue. Tulsa.  OK  74129. 

Eastwood  Terrace  Apartments. 
Nacogdoches,  TX. 

Dead  BuikSng  Awakening.  5838 
Enright.  St  Louis.  MO. 

Tommte  Rose  Garden.  34th  & 
Lake.  Omaha.  NE. 

Mountain  Terrace  Apartments 
3650  West  84th  Avenue. 
Westmintsler.  CO  80030. 


Number 
of  units 


172 


176 


100 


12 


100 


148 


1330 


ArrKXjnt  of  award 


$1,451,900.00     Implementation 
Grant 


$200,000.00  Planning  Grant 


$199,180.00  Planning  Grant 


$1 35.000.00  Planning  Grant 


$200.00a00  Planrwg  Grant 


$2,256,221.00     Implementation 
Grant 


$24,625,183.00 


(FR  Doc  93-28384  Filed  11-17-93;  8:45  am] 
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Office  of  the  Secretary 

[Docket  No«,  M-03-3630:  FR-a523-C-02 
and  N-e3-a631;  FR-3524-C-02] 

Federal  Home  Loan  Mortgage 
Corporation;  Interint  Housing  Go^ 
Correction,  and  Federal  National 
Mortgage  Association;  Interim  Housing 
Goals;  Corrections 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTKM:  Notices  of  interim  housing 
goals;  Corrections. 

SUMMAHV:  On  October  13. 1993  (58  FR 
53048  and  53072).  the  Department 
published  in  the  Federal  Register. 
Notices  of  Interim  Housing  (Seals  for  the 
Federal  National  Mortgage  Association 
(FNMA)  and  the  Federal  Home  Loan 
Mortgage  (i>rporation  (FHLMC). 
respectively.  The  purpose  of  this 
document  is  to  make  editorial  and 
typograiJhical  corrections  to  those  two 
notices. 

FOR  FURTWen  mFORMATKM  COKTACT:  Ben 
E.  Laden.  Director,  Financial 
Institutions  Regulation  Staff,  telephone 
(202)  708-1464  or  Kenneth  A.  Markison. 
Assistant  General  Counsel  for 
Administrative  Law,  telephone  (202) 
708-3137;  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington.  DC  20410.  A 
telecommunications  device  (TOD)  for 


hearing-  or  speech-impaired  persons 
(TDD)  is  available  at  (202)  708-0770. 
(These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMEMTARY  INFORMATION; 
Accordingly,  the  following  corrections 
are  made  to  FR  Doc.  93-25181  and  FR 
Doc.  93-25182.  Notices  of  Interim 
Housing  Goals  for  Federal  National 
Mortgage  Association  and  Federal  Home 
Loan  Mortgage  Corporation,  publisbed 
in  the  Federal  Register  on  October  13. 
1993  at  58  FR  53048  and  53072. 
respectively,  to  read  as  follows: 

1.  On  page  53064.  in  the  third 
colimin.  correct  the  table  heading  in 
column  one  to  read  "Household  income 
as  a  percent  of  area  median  income", 
and  correct  the  table  heading  in  column 
two  to  read  "Percent  of  mortgage 
applications  approved". 

2.  On  page  53070.  in  the  first  column, 
correct  the  table  to  read  as  follows: 


4.  On  page  53091,  in  column  two. 
correct  the  footnote  following  the  table 
in  item  C.l.b.  by  removing  "85  percrait" 
and  inserting  in  its  place  "8  percent". 

Dated:  November  12, 1993. 

Sally  Warner  Walts. 

Acting  Assistant  General  Counsel  for 
Regulations. 

IFR  Doc  93-28383  Filed  11-17-93;  8:45  am] 
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Type  of 

Effj- 
ciency 

Number  of  bedrooms 

property 

1 

2 

3or 
more 

Multifamily 
Single  fanv 

iiy 

$45 
65 

$51 
70 

$69 
96 

$91 
122 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managentent 

(MT-«5&-483<M>2J 

Documentation  of  Current 
Administrative  Boundaries  for  Bureau 
of  Land  Management  Offices;  Montana, 
South  Dakota,  North  Dakota 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


3.  On  page  53089,  in  the  first  column, 
correct  the  table  heading  in  column  one 
to  read  "Household  income  as  a  percent 
of  area  median  income",  and  correct  the 
table  heading  in  column  two  to  read 
"Percent  of  mortgage  apphcations 
approved". 


SUMMARY:  The  management  boundaries 
between  districts  and  resource  areas  are 
delineated  below.  This  description  is 
provided  to  identify  the  current 
administrative  boundaries  to  facilitate 
users,  the  general  public,  or  other 
entities  desiring  office  and  geographical 
areas  of  management  responsibility. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Singer,  BLM  Montana  State  Office. 
P.O.  Box  36800.  Billings,  MT  59107- 
6800.  406-255-2742. 
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SUPftEMENTARY  INFORMATION:  The 
boundaries  between  districts  and 
resource  areas,  where  applicable,  are 
described  as  follows: 

Dickinson  District 

The  State  of  North  Dakota. 
Butte  District 

Beginning  at  a  point  on  the  Canadian 
border  and  the  county  line  between 
Flathead  and  Glacier  Counties;  thence 
southeasterly  along  the  county  line; 
thence  southeasterly  along  the  Flathead- 
Pondera  County  line;  thence 
southeasterly  along  the  Flathead-Teton 
County  line;  thence  southerly  along  the 
Flathead-Lewis  and  Clark  County  line; 
thence  southerly  along  the  Powell-Lewis 
and  Clark  County  line  to  a  point  at  the 
southwest  comer  of  Township  15  North. 
Range  9  West;  thence  easterly  along  the 
township  line  to  the  Cascade  County 
line;  thence  south  and  east  along  the 
Lewis  and  Clark -Cascade  County  line; 
thence  southeast  along  the  Lewis  and 
Clark-Meagher  County  line;  thence 
southeast  along  the  Broadwater-Meagher 
County  line;  thence  easterly  along  the 
southern  line  of  Meagher  County; 
thence  south  and  east  along  the  Park- 
Sweetgrass  County  line;  thence  east 
along  the  Park-Stillwater  County  line; 
thence  south  along  the  Park -Carbon 
County  line  to  the  Wyoming  state  line; 
thence  west  and  south  along  the 
Wyoming  state  line  to  the  Idaho  state 
line;  thence  westerly  and  northerly 
along  the  Idaho  state  line  to  the 
Canadian  border;  thence  east  to  the 
point  of  beginning. 

Gamet  Resource  Area 

The  northwest  portion  of  the  area 
described  as  Butte  District  and 
delineated  on  the  east  and  south  as 
follows:  Beginning  at  the  southwest 
comer  of  Township  15  North.  Range  9 
West;  thence  southeasterly  along  the 
Powell-Lewis  and  Clark  County  line  to 
the  Jefferson  County  line;  thence 
southwesterly  along  the  Powell- 
Jefferson  County  line;  thence  along  the 
southerly  lines  of  Powell.  Granite,  and 
Ravalli  Counties  to  the  Idaho  state  line. 

Dillon  Resource  Area 

The  southwest  portion  of  the  area 
described  as  Butte  District  and  bounded 
on  the  north  and  east  as  follows: 
Beginning  at  the  Idaho  state  line  on  the 
Ravalli-Beaverhead  County  line;  thence 
northeasterly  along  the  Ravalh- 
Beaverhead  County  line;  thence 
southeasterly  along  the  Beaverhead-Deer 
Lodge  County  line  to  its  intersection 
with  the  section  line  between  Sec.  12, 
T.  1  S..  R.  15  W.,  PMM  and  Sec.  7.  T. 
1  S..  R.  14  W..  PPM;  thence  south 


between  Sees.  12  and  7  and  Sees.  13  and 
18  to  the  Comer  of  Sees.  13.18. 19,  and 
24;  thence  east  between  Sees.  18  and  19 
and  17  and  20  to  the  section  comer  of 
Sees.  16, 17.  20,  and  21  which  is  on  the 
boundary  of  Beaverhead  National 
Forest;  thence  north,  east,  and  southeast 
along  the  Forest  boundary  to  the  comer 
of  Sees.  13  and  24.  T.  1  S..  R.  10  W.  and 
Sees.  18  and  19.  T.  1  S..  R.  9  W..  PMM; 
thence  north  along  the  range  line  to  the 
Big  Hole  River  which  is  the  Beaverhead/ 
Silver  Bow  County  line;  thence 
southeast  along  the  county  line  to  its 
intersection  with  the  Madison  County 
line;  thence  easterly  and  southerly  along 
the  Madison  County  line  to  the  Idaho 
state  line. 

Headwaters  Resource  Area 

That  portion  of  central  and  eastern 
Butte  District  including  Deer  Lodge 
County.  Silver  Bow  County.  Jefferson 
County,  the  southern  portion  of  Lewis 
and  Clark  County,  Broadwater  County, 
Gallatin  County,  Park  County,  and  that 
portion  of  Beaverhead  County  south  of 
the  Big  Hole  River  and  north  of  the 
Beaverhead  National  Forest  which  is 
described  above  and  not  included  in  the 
Dillon  Resource  Area. 

Lewisto%vn  District 

The  northcentral  portion  of  Montana 
from  the  Canadian  border  and  along  the 
east  boundary  of  Butte  District  to  the 
southeast  comer  of  Meagher  County; 
thence  north  along  the  east  line  of 
Meagher  County;  thence  east  along  the 
south  line  of  Judith  Basin  County; 
thence  east  along  the  south  line  of 
Fergus  County;  thence  east  along  the 
south  line  of  Petroleum  County;  thence 
north  along  the  east  line  of  Petroleum 
County;  thence  northeast  along  the 
south  Une  of  Phillips  County;  thence 
northeast  along  the  south  line  of  Valley 
County  to  the  boundary  of  the  Fort  Peck 
Indian  Reservation;  thence  in  a 
northerly  direction  along  the  west 
boundary  of  the  Fort  Peck  Indian 
Reservation;  thence  east  along  the  north 
boundary  of  the  Fort  Peck  Indian 
Reservation;  thence  north  along  the  east 
line  of  Valley  County  to  the  Canadian 
border  thence  west  along  the  border  to 
the  northwest  comer  of  Glacier  County. 

Great  Falls  Resource  Area 

The  western  portion  of  the  Lewistown 
District  including  all  of  Glacier  County. 
Toole  County.  Liberty  County.  Pondera 
County,  Teton  County,  Cascade  County, 
Meagher  County,  and  the  northern  part 
of  Lewis  and  Clark  County  which  Ues 
within  the  Lewistown  District 
boundaries. 


Havre  Resource  Area 

The  northern  portion  of  Lewistown 
District  including  all  of  Hill  and  Blaine 
County  and  the  northem  portion  of 
Choteau  County  which  lies  north  of  the 
Missouri  River. 

Phillips  Resource  Area 

The  northem  portion  of  Lewistown 
District  which  includes  all  of  Phillips 
County. 

Valley  Resource  Area 

The  most  northeasterly  portion  of 
Lewistown  District  which  includes  all 
of  Valley  County  except  for  the  portion 
lying  within  the  Fort  Peck  Indian 
Reservation. 

Judith  Resource  Area 

The  southcentral  portion  of 
Lewistown  District  which  includes  all 
of  Petroleum.  Fergus,  and  Judith  Basin 
Counties  and  the  portion  of  Choteau 
County  which  lies  south  of  the  Missouri 
River. 

Miles  City  District 

The  southeast  and  eastern  portions  of 
Montana  bounded  on  the  west  by  Butte 
and  Lewistown  Districts  and  includes 
the  State  of  South  Dakota. 

Billings  Resource  Area 

The  southwest  portion  of  Miles  City 
District  which  includes  all  of 
Wheatland.  Golden  Valley.  Musselshell. 
Yellowstone,  Stillwater,  Sweetgrass.  and 
Carbon  Counties  and  all  of  Big  Hom 
County,  except  for  the  easterly  portion 
which  lies  outside  of  the  Crow  Indian 
Reservation.  From  the  north  county  line 
in  Township  1  North,  Range  38  East 
follow  the  section  line  between  sections 
4  and  5  South  to  the  boundary  of  the 
Crow  Indian  Reservation.  Continue 
south  and  along  the  boundary  between 
the  Crow  and  Northem  Cheyenne 
Indian  Reservations,  thence  follow  the 
boundary  of  the  Crow  Indian 
Reservation  to  the  Wyoming  state  line. 

Big  Dry  Resource  Area 

The  northem  portion  of  the  Miles  Qty 
District  which  includes  the  portion  of 
Valley  County  included  in  the  Fort  Peck 
Indian  Reservation;  Rosebud  County 
north  of  the  Yellowstone  River;  Custer 
County  north  of  the  Yellowstone  River 
and  the  northeasterly  portion  of  Custer 
County  which  is  described  as  beginning 
on  the  county  line  between  Custer  and 
Prairie  Counties  at  the  southwest  comer 
of  T.  10  N.,  R.  51  E.,  Section  33;  then 
south  one  mile  to  the  southwest  section 
comer  of  T.  9  N..  R.  51  E.,  Section  4; 
then  east  one  mile  to  the  southwest 
section  comer  of  T.  9  N..  R.  51  E., 
Section  3;  then  south  one  mile  to  the 
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southwest  section  comer  of  T.  9  N..  R. 
51  E..  Section  10;  then  east  one  mile  to 
the  southwest  section  comer  of  T.  9  N.. 
R.  51  E..  Section  11;  then  south  one  mile 
to  the  southwest  section  comer  of  T.  9 
N..  R.  51  E..  Section  14;  then  west  5 
miles  to  the  northwest  section  comer  of 
T.  9  N..  R.  50  E.,  Section  24;  then  south 
one  mile  to  the  southwest  section  comer 
of  T.  9  N..  R.  50  E..  Section  24;  then 
west  2  miles  to  the  northwest  section 
comer  of  T.  9  N..  R.  50  E.,  Section  27; 
then  south  one  mile  to  the  southwest 
section  comer  of  T.  9  N..R.  50  E., 
Section  27;  then  east  3  miles  to  the 
southwest  section  comer  of  T.  9  N..  R. 
51  E..  Section  30;  then  south  2  miles  to 
the  southwest  section  comer  of  T.  8  N., 
R.  51  E..  Section  4;  then  east 
approximately  2Vz  miles  to  the  Powder 
River  in  T.  8  N..  R.  51  E.,  Section  2;  then 
southerly  along  the  Powder  River 
approximately  6  miles  to  the  southem 
boundary  of  T.  8  N..  R.  51  E..  Section 
26;  then  east  approximately  1 'A  miles  to 
the  southwest  section  comer  of  T.  8  N.. 
R.  52  E..  Section  30;  then  south  one  mile 
to  the  southwest  .section  comer  of  T.  8 
N..  R.  52  E..  Section  31;  then  east  one 
mile  to  the  southwest  section  comer  of 
T.  8  N..  R.  52  E..  Section  32;  then  south 
2  miles  to  the  southwest  section  comer 
of  T.  7  N..  R.  52  E..  Section  8;  then  west 
approximately  3V4  miles  to  the  Powder 
River  in  T.  7  N..  R.  51  E..  Section  15: 
then  southerly  along  the  Powder  River 
approximately  35  miles  to  the  eastem 
boundary  of  T.  4  N..  R.  53  E..  Section 
25;  then  north  approximately  one  mile 
to  the  southwest  section  comer  of  T.  4 
N..  R.  54  E..  Section  19;  then  east  2 
miles  to  the  southwest  section  comer  of 
T.  4  N..  R.  54  E..  Section  21;  then  north 
approximately  2'/.  miles  to  the  Vi« 
comer  of  T.  4  N..  R.  54  E.,  Sections  8 
and  9;  then  due  east  approximately  VA 
miles  across  T.  4  N..  R.  54  E..  Sections 
9  and  10;  then  due  north  V*  mile;  east 
»/4  mile;  south  V4  mile;  and  east  V*  mile 
to  the  eastem  boundary  of  T.  4  N.,  R.  54 
E.,  Section  10;  then  southeast  along  the 
allotment  boundary  across  T.  4  N.,  R.  54 
E..  sections  11, 14.  and  24  to  the  eastem 
boundary  of  T.  4  N..  R.  54  E.,  section  24 
and  the  intersection  of  the  line  between 
Custer  and  Carter  Counties. 

Also  included  in  Big  Dry  Resource 
Area  is  the  northwest  comer  of  Carter 
County  which  includes  Sections  5.  6.  7, 
8.  9. 16. 17.  18. 19.  29,  and  30  in 
Towrnship  4  North,  Range  55  East;  and 
all  of  Daniels;  Dawson;  Fallon;  Garfield: 
McCone;  Prairie;  Richland;  Roosevelt; 
Sheridan  and  Wibaux  Counties. 

Powder  River  Resource  Area 

The  southeastern  portion  of  Miles 
City  District  which  includes  the  easterly 
portion  of  Bighom  County  which  lies 


outside  of  the  Crow  Indian  Reservation 
(as  excluded  from  the  Billings  Resource 
Area),  the  portion  of  Rosebud  County 
which  lies  south  of  the  Yellowstone 
River,  the  portions  of  Custer  and  Carter 
Counties  not  listed  above  in  the  Big  Dry 
Resource  Area,  and  all  of  Treasure  and 
Powder  River  Counties. 

South  Dakota  Resource  Area 

The  State  of  South  Dakota. 

Dated:  November  12. 1993. 
Robert  H.  Lawton. 
State  Director. 
IFR  Doc.  93-28414  Filed  11-17-93;  8:45  am) 
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[WY-«20-41-6700;  WYW102537] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Dated:  November  12, 1993. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW102537  for  lands  in  Carbon 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accming  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW102537  effective  December 
1, 1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Florence  R.  Speltz, 

Supenisory  Land  Law  Examiner. 

[PR  Doc.  93-28415  Filed  11-17-93;  8:45  am) 
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ICA-060-7122-08-1016;  CACA  28548] 

Notice  of  Issuance  of  Land  Exchange 
Conveyance  Document;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  exchange 
was  to  acquire  the  non-Federal  lands  to 


consolidate  public  landownership  and 
achieve  the  multi-agency  objectives  of 
the  Westem  Mojave  Land  Tenure 
Adjustment  Project.  The  public  interest 
was  well  served  through  completion  of 
this  exchange. 

FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  Califomia  State 
Office,  2800  Cottage  Way,  room  E-2845, 
Sacramento,  Califomia  95825,  916-978^ 
4820. 

SUPPLEMENTARY  INFORMATION:  The 
values  of  the  public  lands  and  non- 
Federal  lands  in  the  exchange  were 
appraised  at  $1,568,500  and  $1,600,000. 
respectively.  The  equalization  payment 
required  of  the  United  States  in  the 
amount  of  $31,500  was  waived  by  the 
proponent. 

1.  On  September  15. 1993.  the  United 
States  issued  an  exchange  conveyance 
document  to  the  Bank  of  A.  Levy  as 
Trustee  in  Trust  for  P&V  Enterprises. 
Inc..  Final  Beneficiary  under  the 
Antelope  Park  Tmst  (Subdivision  Trust 
Agreement  No.  80307),  pursuant  to 
Section  206  of  the  Act  of  October  21. 
1976  (43  U.S.C.  1716).  for  the  following 
described  lands,  more  particularly 
described  in  the  exchange  conveyance 

document: 

* 

San  Bernardino  Meridian,  Califomia 
T.  9  N..  R.  2  W.. 

Sec.  10: 
T.  7  N..  R.  4  W., 

Sees.  30,  31.  and  32; 
T.  6N..R.,  5W.. 

Sec.  2: 

Comprising  857.72  acres  of  public  land  in 
San  Bernardino  County.  A  complete 
description  of  the  lands  is  available  in  the 
Califomia  State  Office  at  the  address  shown 
above. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands  from  the  Bank  of  A. 
Levy  as  Tmstee  in  Tmst  for  P&V 
Enterprises,  Inc.,  Final  Beneficiary 
under  the  Antelope  Park  Trust 
(Subdivision  Tmst  Agreement  No. 
80307): 

Mount  Diablo  Meridian,  Califomia 

T.  31  S..  R.  41  E.. 

Sees.  23,  25.  27.  and  35; 

Comprising  2,560  acres  of  non-Federal 
lands  in  San  Bernardino  County. 

Dated:  November  8, 1993. 
Nancy  J.  Alex, 
Chief.  Lands  Section. 
IFR  Doc.  93-28416  Filed  11-17-93:  845  am) 
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[CO-010-04^210-05;  COO-64601] 

Realty  Action:  Sale  of  Public  Land  in 
Grand  County,  CO 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  reahy  action. 

SUMMARY:  The  following  public  land  in 
Grand  County.  Colorado  have  been 
examined  and  found  suitable  for  direct 
sale  under  section  203  and  209(b)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1713  &  1719),  at 
not  less  than  the  appraised  fair  market 
value.  The  mineral  interest  will  be 
included  in  the  sale. 

Affected  Public  Lands 

Sixth  Principal  Meridian,  Colorado 

T.  4N.,R.  76VV., 
Sec.  24,  lot  13. 

The  lands  described  above  contain  1.73 
acres,  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  environmental  assessment  and 
other  information  concerning  this  sale  is 
available  for  review  by  contacting 
Madeline  Dzielak  at  the  Kremmling 
Resource  Area  Office  at  1116  Park 
Avenue,  Kremmling.  Colorado  80459, 
(303) 724-3437. 
SUPPLEMENTARY  INFORMATION: 
Pubhcation  of  this  notice  in  the  Federal 
Register  segregates  the  public  land  from 
operation  of  the  public  land  laws, 
including  the  mining  laws,  for  a  period 
of  270  days  from  the  date  of  publication 
of  this  notice.  The  land  will  be 
segregated  as  specified  above  unless  the 
sale  is  canceled  or  completed  prior  to 
that  date 

The  following  reservations  will  be 
made  in  a  patent  issued  for  the  public 
lands: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890 
(43  U.S.C.  945). 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Craig  District  Office,  Bureau  of 
Land  Management,  455  Emerson  Street, 
Craig.  Colorado  81625.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

Dated:  November  10. 1993. 
William  ).  Pulford. 
District  Manager. 
|FR  Doc.  93-28418  Filed  11-17-93;  8:45  am) 
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[CO-OSO-4210-05,  COC-651071 

Realty  Action;  Sale  or  Exchanga  of 
Public  Lands,  Clear  Creek  County,  CO 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action,  direct 
sale  or  exchange  of  public  lands  in  Clear 
Creek  County,  Colorado.  COC-55107. 

SUMMARY:  The  following  described  land 
has  been  examined  and  found  suitable 
for  disposal  by  sale  under  section  203, 
or  by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1713)  at  no  less 
than  the  appraised  fair  market  value. 
The  land  will  not  be  offered  for  sale  or 
exchange  until  at  least  60  days  after  the 
date  of  this  notice. 

Sixth  Principal  Meridian,  Colorado 

T.  3  S.,  R.  74  W., 

Sec.  28:  Lots  15,  47 
Containing  9.31  acres 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  until  the  land  is  sold  or 
exchanged,  or  for  two  years  following 
publication  of  this  notice,  whichever 
occurs  first. 

This  parcel  will  be  ofTered  by  direct 
sale  or  by  exchange  to  Michael  Dugan. 
The  patent,  when  issued,  will  reserve 
ditches  and  canals  and  mineral  interests 
to  the  Untied  States,  and  will  be  subject 
to  existing  rights-of-way  for  a  power 
transmission  line  and  for  a  municipal 
water  pipeline.  Detailed  information 
concerning  these  reservations  as  well  as 
specific  conditions  of  the  sale  will  be 
available  on  request. 

ADDRESSES:  Bureau  of  Land 
Management,  Canon  City  District,  P.O. 
Box  2200,  Canon  Qty,  Colorado  81215- 
2200. 

DATES:  Interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
above  address  until  December  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jan  Fackrell  at  (719)  275-0631. 

SUPPLEMENTARY  INFORMATION:  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  and  he  may  vacate, 
modify,  or  continue  this  realty  action. 

Dated:  November  8, 1993. 
Stuart  L.  Freer, 
Associate  District  Manager. 
[FR  Doc.  93-28417  Filed  11-17-93;  8:45  aroj 
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pyrr-070-04-4210-04;  11821781 

Realty  Action:  Exchange  of  Public  and 
Private  Lands,  Broadwater  County,  Ml 

AGENCY:  Butte  District.  Bureau  of  Land 
Management,  DOI. 

ACTION:  Designation  of  public  lands  in 
Broadwater  County  for  transfer  out  of 
Federal  ownership  in  exchange  for 
private  lands  in  Broadwater  and 
Gallatin  Counties,  Montana. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to 
exchange  public  land  to  acquire  the 
private  land  at  the  junction  of 
Sixteenmile  Creek  and  the  Missouri 
River  to  provide  important  public  access 
and  recreational  opportunities. 

The  following  public  land  is  being 
considered  for  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  43  U.S.C.  1716. 

Principal  Meridian,  Montana 

T.  3N..R.2E., 

Sec  12,  lots  6. 7.  SW'ANW'A. 
T.  4  N.,  R.  2  E., 

Sec.  12.  lot  6; 

Sec.  26,  W/^; 

Sec.  34,  E'/i. 

The  lands  described  above  comprise 
750.27  acres  in  Broadwater  County. 
These  lands  are  segregated  from  entry 
under  the  mining  laws,  except  the 
mineral  leasing  laws,  effective  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will 
terminate  upon  issuance  of  patent  or  2 
years  from  the  date  of  this  publication, 
whichever  occurs  first. 

Final  determination  of  disposal  will 
await  completion  of  an  Environmental 
Assessment.  Upon  completion  of  the 
Environmental  Assessment,  a  Notice  of 
Reahy  Action  shall  be  pubhshed 
specifying  the  lands  to  be  exchanged 
and  the  lands  to  be  acquired. 
DATES:  On  or  before  January  3, 1994, 
interested  parties  may  submit  comments 
to  the  Butte  District  Manager,  P.O.  Box 
3388,  Butte,  Montana  59702. 

Dated:  November  5, 1993. 
James  R.  Owingt, 
District  Manager. 

|FR  Doc.  93-28323  Filed  11-17-93;  8:45  am) 
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[OR-»42-0<M730-02:  G4-025] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 
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SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Wiilamette  Meridian 

Oregon 

T.  12  S.,  R.  1  E..  accepted  October  14. 1993 
T.  15  S.,  R.  6  W.,  accepted  September  16, 

1993 
T.  27  S.,  R.  7  W..  accepted  October  27, 1993 

Washington 

T.  10  N..  R.  18  E..  accepted  September  15, 
1993 

T.  16  N.,  R.  19  E.,  accepted  September  30, 

1993 
T.  36  N.,  R.  19  E.,  accepted  October  27, 1993 
T.  16  N.,  R.  20  E.,  accepted  September  30. 

1993 

T.  17  N.,  R.  20  E.,  accepted  September  30, 

1993 
T.  16  N.,  R.  22  E..  accepted  September  30, 

1993 
T.  15  N.,  R.  23  E.,  accepted  September  30, 

1993 
T  16  N.,  R.  23  E.,  accepted  September  30. 

1993 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  ft-om  thfe 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  N.E.  44th 
Avenue,  Portland.  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1300  N.E. 
44th  Avenue,  P.O.  Box  2965,  Portland, 
Oregon  97208. 


Dated:  November  8, 1993. 

Robert  D.  DeViney.  Jr., 

Acting  Chief.  Bmnch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  93-28419  Filed  11-17-93;  8:45  ami 
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[A2-e30-421(M)6:  A-903.  AR-05059.  AR- 
05172,  AR-071 59] 

Proposed  Modification  and 
Continuation  of  Withdrawals;         / 
Opportunity  for  Put>llc  Comments, 
Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years  Public 
Und  Orders  (PLO)  1176  (AR-05059), 
PLO  1390  (AR-05172),  PLO  3263  (AR- 
07159),  and  PLO  4373  (A-903),  which 
withdrew  National  Forest  System  lands 
in  the  Apache-Sitgreaves  National 
Forests  for  use  by  the  Forest  Service  as 
campgrounds,  forest  camps  and  picnic 
grounds.  All  sites  have  improvements 
located  thereon  and  the  Forest  Service 
intends  to  continue  to  utilize  the  sites 
for  the  purposes  withdrawn.  It  does  not 
anticipate  any  significant  change  in  land 
use  in  the  surrounding  areas  in  the  near 
future.  All  the  withdrawn  lands  were 
closed  to  appropriation  under  the 
mining  laws  but  not  to  the  mineral 
leasing  laws.  In  addition.  PLO  1176  and 
PLO  1390,  closed  the  lands  to 
operations  under  the  Public  Land  Laws. 
The  proposed  action  is  to  continue 
closure  to  the  mining  laws,  to  establish 
a  20-year  time  limit  for  the  specific 
withdrawal,  and  to  open  lands  covered 
by  PLO  1176  and  PLO  1390,  to  use 
authorizations  applicable  to  National 
Forest  System  lands.  The  withdrawn 
areas  presently  are,  or  soon  will  be,  the 
smallest  unit  possible  necessary  to  meet 
existing  needs. 

DATES:  Comments  on  the  proposed 
action  should  be  received  on  or  before 
February  16, 1994. 

ADDRESSES:  Comments  should  be  sent  to 

the  Arizona  State  Director,  Bureau  of 

Land  Management  (BLM),  3707  North 

7th  Street,  Phoenix,  Arizona,  85014,  or 

P.O.  Box  16563,  Phoenix,  Arizona, 

85011-6563. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Mezes,  BLM,  Arizona  State  Office, 

602-650-0509. 

SUPPLEMENTARY  INFORMATION:  The  Forest 

Service  proposes  that  PLO  1176, 1390, 

3263  and  4373,  withdrawing  lands  for 

uses  such  as  campgrounds,  forest  camps 

and  picnic  grounds,  be  modified  and 


generally  continued  for  20  years.  Some 
of  the  same  orders  have  been  utiHzed  to 
withdraw  other  sites  for  a  variety  of 
uses.  These  will  be  the  subject  of  other 
notices  and  withdrawal  review  reports. 
All  sites,  or  portions  thereof,  remaining 
withdravm  will  continue  to  be  closed  to 
operations  under  the  mining  laws  only, 
unless  otherwise  specified.  The  land 
will  continue  to  be  open  to  mineral 
leasing  and  to  other  types  of  uses 
applicable  to  National  Forest  System 
lands.  Continuation  of  the  withdrawals 
as  proposed  in  this  notice  are  in 
conformance  with  existing  forest  plans. 
All  sites  listed  below  are  located  within 
the  boundaries  of  the  Apache-Sitgreaves 
National  Forests  in  Coconino,  Apache, 
Navajo  and  Greenlee  Counties.  The 
specific  sites  are  identified  and 
described  as  follows: 

Gila  and  Salt  River  Meridian 

Lakeside  Forest  Camp  Recreation  Area  (AR- 
05059) 

T.  9N.,R.  22E.. 
Sec.  23,  NV2SWV«SEV4. 
The  area  described  totals  20.00  acres. 

Granville  Campground  and  Recreation  Area 
(AR-05172) 

T.  3  S.,  R.  29  E., 

Sec.  8,  WVA'WV4NEV4,  S^^zSWVMEv*. 
W'/iNVVV^SE'A.  EV2SEV«NVVV«. 

The  area  described  totals  80.00  acres. 
Alpine  Divide  Forest  Camp  (AR-07159) 

T.  6N.,R.  30E., 
Sec.  23,  SWv«. 

The  area  described  totals  160.00  acres. 
Blue  Crossing  Forest  Camp  (AR-07J59) 
T.  3  N.,  R.  31  E., 

Sec.  1,  SWV,SWV4. 

The  area  described  totals  40.00  acres. 

Buffalo  Administrative  Camp  Site  (AR~ 
07159) 

T.  4N,  R.  28E.. 

Sec.  1,E"2NEV«SVVV«. 

The  area  described  totals  20.00  acres. 
Hannagan  Forest  Camp  (AR-C7159) 

T.  3N.,R.  29E..(Unsurveyed) 
Sec.  3,  NEV«SEV«. 

The  area  described  totals  40.00  acres. 
KP  Cicnega  Forest  Camp  (AR-071 59) 
T.  3  N.,  R.  29  E.,  (Unsurveyed) 

Sec  28,  S'/2NWV«.  NVzSW'/.. 

The  area  described  totals  160.00  acres. 
Middle  Blue  Forest  Camp  (AR-07159) 
T.  3N.,R.  31E.. 

Sec.  22,  NE'/iNW'A. 

The  area  described  totals  40.00  acres. 

West  Fork  Black  River  Forest  Camps  (AR- 
07159) 

T.  5N..R.  28E., 
Sec.  29,  SV2SW»/i; 
Sec.  30,  EVzSE'A; 
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Sec.  32.  WV2NEV«.  NEV.NWV*.  NV^rSEV*. 

lots  3  and  4. 
The  areas  described  aggregate  434  79  acres. 

East  Fork  Black  Fiver  Forest  Camp  lAR- 
07159) 

T.  4N.R.  28E. 

Sec.  1.  Lois  1  and  2; 

Set.  12.  NVVV4. 
T.  5N..R.  28E.. 

Sec.  25.  SW'/4.  WV;,SEV«.  lots  3  and  4; 

Sec.  35.  NE'A,  NViSEv*.  lots  8  and  9; 

Sec.  36.  NWV4.  NW'aSE'A.  Nv^SW'A.  lots 
1.4  and  5. 
T.  5N..  R.  29E.. 

Sec.  19.  SV.JSEV4: 

Sec.  20.  Ev.tNEV«.  SWaNEv*.  NW'aSEv., 

SWA; 
Sec.  21.  NWV4NWV4; 
Sec.  30.  NE'/..  E'/.iNW'/4.  NEV4SW'/4,  lots 

2  and  3. 

The  areas  described  aggregate  2.074.43 
acres. 

South  Fork  Campground  Recreation  Area 
IAR-071591 

T8N..R.  28E.. 
Sec.  20.  W'/^NEV*.  NE'ANW'A. 

The  areas  described  total  120.00  acres. 
I  'pper  Blue  Forest  Camp  (AR-07159) 
T  4N..  R.  32  E.. 

Sec.  18.  SWv«NEV4.  SE'ANW'A. 
S''.,NEV4NWV4. 

The  areas  described  total  120.00  acres. 

Canyon  Point  Campground  and  Recreation 
Area  IA-903) 

T  11  N..R.  14  E.. 
Sec.  22.  SEV4NEV4.  EV2SEV4; 
Sec.  23.  SWV4NWV4.  WViSVV'A, 

SEV4SWV4. 
Sec.  26.  .SW'/4NEV4.  Nv.tNWV4,  SE'/4NWV4, 

Ev^SW'A.  WV;jSEV4.  SEv«SEV«  (that 

portion  within  the  Sitgreaves  National 

Forest): 
Sec.  35.  N'/.;NEV4,  SE'ANE'A.  NE'aNWV. 

(those  [Kirtions  within  the  Sitgreaves 

National  Forest). 

The  areas  described  aggregate  780.00  acres. 

The  total  acreage  of  the  areas 
described  in  this  publication  is  4.089.22 
acres.  The  purpose  of  the  withdrawals 
was  and  continues  to  be  to  protect 
Forest  Sen,'ice  campgrounds,  forest 
camps  and  picnic  grounds  from  possible 
location,  entry  and  disturbances  that 
may  be  caused  by  mining  activity. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
wishing  to  submit  comments  in 
connection  with  these  proposed  actions 
may  present  their  views  in  writing  to 
this  office.  The  authorized  officer  of  the 
BLM  will  undertake  such  investigations 
as  may  be  necessary  to  determine  the 
proper  existing  and  potential  demand 
for  the  land  and  its  resources. 

A  report  will  be  prepared  for 
consideration  to  determine  whether  or 
not  the  withdrawal  will  be  modified  and 
continued  and,  if  so,  for  how  long. 
Notice  of  a  final  determination  will  be 


published  in  the  Federal  Register  in  the 
form  of  a  PLO.  The  existing  withdrawals 
will  continue  in  force  pending  the  final 
determination  on  each  action. 
Phillip  Moreland, 

Acting  Deputy  State  Director.  Lands  and 

Renewable  Resources. 

|FR  Doc.  93-284 20  Filed  1 1-1 7-93;  8:45  ami 

MLUMG  COOC  4310-32-M 

[CA-640-4210-06;  CACA  32220] 

Notice  ot  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has  filed 
an  application  to  withdraw  45  acres  of 
National  Forest  System  lands  for 
protection  of  a  seismographic  station  of 
the  University  of  California.  Berkeley. 
This  notice  closes  the  lands  for  up  to  2 
years  from  location  and  entry  under  the 
United  States  mining  laws.  The  lands 
will  remain  open  to  all  other  uses  which 
may  be  made  of  National  Forest  System 
lands. 

DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
February  16, 1994. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director,  BLM,  2800  Cottage  Way. 
room  E-2845,  Sacramento.  California 
95825. 

FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  California  State 
Office,  916-978-4820. 
SUPPLEMENTARY  INFORMATION:  On  June 
10, 1993.  the  United  States  Department 
of  Agriculture  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Mount  Diablo  Meridian 

Klamath  National  Forest 
T  45N.,R.  8W., 
Sec.  24,  NE'ASEV*  and 
NViNW'ASE'ASE'A. 

The  area  described  contains  45  acres  in 
Siskiyou  County. 

For  a  period  of  90  days  fttim  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 


afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  sch^uled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  land  uses  permitted  by  the  Forest 
Service  under  existing  laws  and 
regulations. 

Dated:  November  10, 1993, 
Nancy  |.  Alex. 
Chief.  Lands  Section. 
|FR  Doc.  93-28421  Filed  11-17-93;  8:45  am) 

BILLING  COOC  431IMO-M 


Bureau  of  Mines 

Information  Collection  SutMnitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project.  Washington.  DC  20503, 
telephone  202-395-7340. 

Title:  Minerals  Yearbook  Volume  III 
Customers  Sur\'ey. 

OMB  approval  number:  None. 

Abstract:  Information  is  needed  to 
evaluate  customer  response  to  recent 
publication  format  changes  as  well  as 
quality  and  timeliness  issues.  The 
results  will  provide  guidance  to  the 
Bureau  on  future  content  direction  and 
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distribution  policies  for  this 
publication. 

Bureau  form  number:  None. 

Frequency:  One  time  survey. 

Description  of  respondents: 
Academia.  private  companies, 
Government  institutions  and 
intemational  consultants. 

Annual  responses:  9,000. 

Annual  burden  hours:  1,500. 

Bureau  clearance  officer.  Alice  J. 
Wissman  202-501-9569. 

Dated:  October  25. 1993. 
HermanB  Enaer, 

Acting  Director.  Bureau  of  Mines. 

IFR  Doc.  93-28305  Filed  11-17-93;  8:45  am) 

BILLMQCOOC  «9tO-a9-« 


Fish  and  Wildlife  Service 

Possible  New  Listing  Criteria  for 
Appendices  of  the  Convention  on 
Intemationai  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Ftora 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Convention  on 
Intemational  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  the  Convention)  regulates 
intemational  trade  in  certain  animals 
and  plants.  Species  for  which  trade  in 
sf>eciraens  is  controlled  are  listed  in 
Appendices  I,  II,  and  III  to  the 
Convention. 

A  draft  resolution  with  possible  new 
criteria  for  listing  species  in  QTES 
Appendices  I  and  II  has  been  circulated 
by  the  CITES  Standing  Committee.  The 
U.S.  Fish  and  Wildlife  Service  (Service) 
announces  the  availability  (upon 
request)  of  the  draft  resolution,  and 
solicits  comments  on  the  draft  oiteria, 
and  on  their  potential  application. 
DATES:  The  Service  will  consider  all 
comments  received  by  December  13, 
1993.  in  developing  a  response  on  the 
draft  resolution,  for  transmittal  to  the 
CITES  Secretiuiat  by  December  31. 

1993.  Further,  the  Service  will  consider 
all  comments  received  by  February  11. 

1994.  in  determining  the  U.S. 
negotiating  positions  on  any  revision  of 
the  draft  resolution  for  the  U.S. 
representatives  to  the  K4arch  1994 
meeting  of  the  CITES  Standing 
Committee.  Any  resulting  final  draft 
resolution  would  be  submitted  to  the 
Parties  for  their  consideration  at  the 
ninth  meeting  of  the  Conference  of  the 
Parties  to  CITES  (COP9),  to  be  held  in 
Ft.  Lauderdale.  Florida,  during 
November  7-18, 1994. 


AODftESSES:  Comments,  information, 
and  questions  should  be  sent  to  Chief, 
Office  of  Scientific  Authority;  U.S.  Fish 
and  Wildlife  Service;  4401  North  Fairfax 
Drive,  room  725;  AHington,  Virginia 
22203;  fax  number  703-358-2276. 
Express  and  messenger  deliveries 
should  be  addressed  to  the  Office  of 
Scientific  Authority;  4401  North  Fairfax 
Drive,  room  750;  Arlington.  Virginia. 
Comments  and  materials  received  will 
be  available  for  public  inspection  by 
appointment  from  8  a.m.  to  4  p.m. 
Monday  through  Friday  near 
Washington.  DC  at  the  above  address  in 
Arlington.  Virginia  (room  750). 
FOR  FUffTHCR  MKMMATION  COtfTACT: 
Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  concerning  the 
biological  criteria  and  the  assessment 
thereof  (telephone  703-358-1708)  or 
Mr.  Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  concerning 
policy  and  administrative  matters 
(telephone  703-358-2093). 

SUPPLEMENTARY  INFORMATJON: 

Background 

The  Convention  (TIAS  8249)  regulates 
import,  export,  re-export,  and 
introduction  from  the  sea  of  certain 
animal  and  plant  specimens.  Those 
species  for  which  such  trade  is 
controlled  are  included  in  three 
appendices.  Appendix  I  lists  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  the  trade.  Under  the 
provisions  of  CITES  Article  II. 
paragraph  2(a),  Appendix  II  lists  species 
that  although  not  necessarily  now 
threatened  with  extinction  may  become 
so,  unless  the  trade  in  them  is  sfricliy 
controlled.  Under  the  provisions  of 
Article  11.2(b).  Appendix  II  also  lists 
other  species  that  must  be  subject  to 
regulation,  in  order  that  the  trade  in 
those  currently  and  potentially 
threatened  species  may  be  brought 
under  effective  control  (e.g.,  because  of 
difficulty  in  distinguishing  specimens  of 
those  currently  or  potentially  threatened 
species  among  the  specimens  of  other 
species).  (Appendix  III  includes  species 
that  any  Party  country  identifies  as 
being  subject  to  regulatitv  within  its 
jurisdiction  for  purposes  of  preventing 
or  restricting  exploitation,  and  for 
which  it  needs  the  cooperation  of  the 
other  Parties  in  controlling  trade.) 

Any  country  that  is  a  Party  to  this 
treaty  may  propose  amendnients  to 
Appendix  I  or  II,  for  consideration 
usually  at  a  meeting  of  the  Conference 
of  the  Parties.  Criteria  on  (1)  addition  or 
uplisting  of  species  and  other  taxa  for 
Appendix  I  or  II.  and  on  (2)  deletion  or 
downlisting  of  species  and  other  taxa  for 
Appendix  I  or  fl,  were  established  in 


Resolutions  Conf.  1.1  and  Conf.  12 

respectively,  in  1976  at  the  first  meeting 
of  the  Conference  of  the  Parties  to  CITES 
(COPl).  These  criteria  have  been 
supplemented  with  criteria  for 
particular  situations  in  several  other 
resolutions  adopted  at  subsequent 
COPs.  The  format  for  the  proposed 
amendments  was  established  in 
Resolution  Conf.  2.17,  adopted  in  1979 
atCOP2. 

In  1992  at  COP8.  the  Parties  adopted 
Resolution  Conf.  8.20,  which  directed 
the  CITES  Standing  Committee  (SC)  to 
undertake,  with  the  assistance  of  the 
CITES  Secretariat,  a  revision  erf  the 
criteria  for  amending  the  appendices. 
This  resolution  directed  a  joint  meeting 
of  the  CITES  Animals  Committee  (AC) 
and  CITES  Plants  Committee  (CPC)  to 
prepare  a  draft  resolution  on  such 
criteria.  Uter  in  1992  the  SC  provided 
further  direction  to  the  process:  (1) 
Designating  the  World  Conservation 
Union  (lUCN)  along  with  individuals 
selected  by  the  SC  to  provide 
recommendations  on  new  criteria  and  a 
report  for  the  March  1993  SC  meeting; 
and  (2)  detennining  that  the  joint 
meeting  would  consist  of  the  Regional 
and  as  well  the  alternate  representatives 
of  the  AC  and  CPC,  and  also  the 
members  of  the  SC,  which  is  comprised 
of  six  Regional  representatives,  the 
depository  government  (Switzerland), 
the  country  that  hosted  the  last  COP 
(Japan),  and  the  country  hosting  the 
next  COP 

The  CITES  Parties  are  organized 
within  six  Regions:  Africa.  Europe,  Asia, 
Oceania,  North  America,  and  South 
America,  Central  America  and  the 
Caribbean.  Canada  is  the  North 
American  Regional  representative  on 
the  Standing  Committee,  and  has  the 
alternate  member  on  the  Animals 
Committee.  Mexico  has  the  Regional 
representative  on  the  Animals 
Committee,  and  the  alternate  member 
on  the  Plants  Committee.  The  United 
States  is  a  member  of  the  Stai>ding 
Committee  as  the  next  host  country  (for 
COP9  in  1994).  and  has  the  Regional 
representative  on  the  Plants  Committee. 

Joint  Meeting  on  Possible  New  Criteria 

lUCN  submitted  their  report  with 
recommendations  on  possible  new 
listing  criteria  to  the  SC  meeting  in 
March  1993,  where  concerns  with  the 
lUCN  draft  were  discussed.  The  draft 
was  revised  by  the  lUCN,  and  the 
revision  was  circulated  to  the  Parties  by 
the  SC  Chairman  in  April  1993  for 
review  and  comment.  The  Service  made 
that  revised  report  available  for 
commentary,  in  preparing  for  the  joint 
meeting  (see  the  June  15, 1993,  Federal 
Register.  58  FR  33103).  lUCN 
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meanwhile  sought  to  "validate"  the 
draft  criteria  based  on  information 
available  on  a  selected  number  of 
species,  by  the  lUCN  Species  Survival 
Commission  Specialist  Groups  trying 
the  criteria  to  determine  how  particular 
species  would  be  classified.  Information 
from  this  undertaking  was  available  for 
the  joint  meeting. 

The  joint  SC/AC/CPC  meeting  was 
held  in  Brussels.  Belgium  from  August 
30  through  September  3.  1993.  The 
resulting  draft  resolution  contains  new 
or  revised:  (1)  Biological  criteria  for 
Appendix  I  species:  (2)  criteria  for 
Appendix  n  species  under  CITES 
Article  n.2(a);  (3)  criteria  for  special 
cases,  i.e.,  for  (a)  Appendix  II  species 
under  Article  11.2(b),  (b)  split-listings, 
and  (c)  higher  taxa  listings:  (4) 
precautionary  measures;  (5)  definitions 
and  notes;  and  (6)  a  format, 
subsequently  annotated,  for  the 
proposals  on  taxa  (the  submission  of 
amendments  to  the  appendices). 

Information  Sought 

This  draft  resolution  resulting  from 
the  joint  meeting  has  been  received  by 
the  Service,  and  is  available  upon 
request  to  the  Office  of  Scientific 
Authority  (see  the  ADDRESSES  section).  It 
has  not  been  adopted  by  the  SC.  which 
did  endorse  the  continuation  of  this 
evaluation  process  at  its  September  6- 
8. 1993.  meeting  in  Brussels.  Belgium. 

The  Service  is  interested  in  receiving 
any  comments  on  the  scientific  and 
technical  adequacy  of  the  draft 
resolution,  as  well  as  the  following 
points  singled  out  by  the  joint  meeting: 

(1)  Any  considerations  that  should  have 
been  included  but  were  not. 

(2)  Comments  on  the  usage  and  the 
definitions  of  "decline",  "continuing 
decUne"  and  "marked  decline". 

(3)  Particularly,  views  on  the  text  in  the 
draft  resolution's  Annex  2.  which 
provides  the  criteria  for  Appendix  n 
species  under  CITES  Article  n.2(a). 

(4)  Whether  a  periodieieview  of  the 
e£Bcacy  of  including  species  in  the 
appendices  should  Se  confined  to 
Appendix  I  species  or  also  should 
extend  to  those  in  Appendix  n. 
Hie  Service  would  be  interested  in 

raoeiving  any  other  comments  on  th« 
interpretation  and  the  application  of  the 
draft  criteria.  If  efforts  also  are  made  to 
•ness  the  criteria  in  terms  of  whether  a 
OBitain  species  would  be  classified  in 
Appendix  I.  or  n,  or  neither,  the  Service 
would  be  interested  in  receiving  all  the 
information  used  in  making  that 
assessment.  If  the  biological  or  trade 
information  is  inferred  to  be  inadequate 
to  determine  in  which  appendix  the 
species  should  be  placed,  the  Service 


would  be  interested  in  discussion  of 
what  was  perceived  to  be  insufficient 
and  what  information  would  be  needed 
to  apply  these  criteria. 

The  Service  also  is  interested  in  any 
input  from  scientific  or  other  experts  on 
alternative  listing  criteria  or  other 
alternatives,  considering  the  Standing 
Committee's  prospect  next  March  of 
recommending  a  draft  resolution  to  the 
Parties. 

Future  Actions 

In  his  October  15, 1993,  letter  to  the 
CITES  Parties,  the  SC  Chairman  stated 
that  the  SC  is  keen  to  receive  the  views 
of  the  Parties  on  all  aspects  of  the  draft 
resolution.  He  asked  that  their 
comments  be  provided  in  the  form  of 
proposed  amendments  to  the  draft 
resolution,  for  the  SC  to  consider.  The 
commentary  is  scheduled  to  be  analyzed 
in  January  1994,  with  possible 
preparation  of  a  revised  draft  resolution 
for  consideration  by  the  SC,  which 
intends  to  hold  its  next  meeting  on 
March  21-25, 1994,  in  Geneva, 
Switzerland. 

Any  important  issue  should  be 
identified  and  submitted  to  the  CITES 
Secretariat  by  December  31, 1993,  and 
so  the  Service  is  requesting  that  any 
comments  on  the  important  issues  be 
submitted  to  the  Service  by  December 
13, 1993.  In  addition,  the  Service  is 
requesting  that  all  comments  on  this 
draft  resolution  or  its  appUcation  be 
submitted  by  February  11. 1994.  Prior  to 
participation  in  the  next  SC  meeting  in 
March  1994.  the  United  States  will  also 
consult  with  Canada  and  Mexico  (the 
other  members  of  the  North  American 
R^on). 

'This  notice  was  prepared  by  Dr.  Bruce 
MacBryde.  Office  of  Scientific 
Authority,  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.] 

Dated:  November  3, 1993. 
Bnioe  Blandurd, 
Acting  Director. 

(FR  Doc  93-28329  Filed  11-17-93;  8:45  am) 
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Receipt  of  Appiicatione  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-7829S4 

Applicant:  Dr.  Bnnis  Bericer.  Portage,  Ml. 
The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  up  to 


6  captive-bom  Indian  monitors 
{Varanus  bengolensis)  from  Danny 
Gorman,  Levittown,  New  York,  to 
enhance  the  propagation  and  survival  of 
the  spiecies. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  room  420(c).  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  12. 1993. 
Susan  Jacobaen. 

Acting  Chief,  Branch  of  Permits.  Office  of 

Management  A  uthority. 

(FR  Doc.  93-28363  Filed  11-17-93;  8:45  am) 
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Availability  of  an  Environmental 
Assessment  for  an  Amendment  to  tt>e 
Incidental  Talce  Permit  (PRT-730678) 
and  Short-term  Habitat  Conservation 
Plan  for  the  Endangered  Stepttens' 
Kangaroo  Rat  In  Western  Riverside 
County,  CA 

AOEMCV:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 

summary:  This  notice  advises  the  public 
that  the  Riverside  County  Habitat 
Conservation  Agency  (RCHCA)  seeks 
the  approval  of  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
amendment  to  extend  the  duration  of 
incidental  take  permit  PRT-739678 
(permit)  fit)m  December  31. 1993,  until 
September  30, 1994.  The  proposed 
amendment  would  extend  the 
expiration  date  of  the  permit  9  months 
to  facilitate  the  establishment  of 
permanent  Stephens'  kangaroo  rat  (SKR) 
reserves,  and  to  allow  for  the 
completion  of  the  long-term  SIOl 
Habitat  Conservation  Plan  (HCP) 
currently  being  prepared  by  the  RCHCA. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act)  and 
National  Environmental  Policy  Act 
regulations  (40  GFH  1506.6). 
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DATES:  Written  comments  on  the 
proposed  amendment  or  the 
Environmental  Assessment  (EA)  should 
be  received  on  or  before  December  17, 
1993. 

AOOflESSES:  Comments  regarding  the 
adequacy  of  the  EA  should  be  addressed 
to  Dr.  Peter  Stine.  Acting  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service.  2730  Loker  Avenue  West. 
Carlsbad.  California  92008.  Please  refer 
to  permit  number  PRT-739678  when 
subnaitting  com^nents. 

FOB  FURTHER  INF0RMATK3N  CONTACT: 
Dr.  John  Bradley,  U.S.  Fish  and  Wildlife 
Service.  2730  Loker  Avenue  West, 
Carlsbad,  California  92008  (619-431- 
9440).  Individiials  wishing  copies  of  the 
EA  for  review  should  immediately 
contact  the  above  individual. 

SUPPLEMENTARY  INTORMATtON: 

Backgroniid 

Under  section  9  of  the  Act.  "tailing" 
of  the  SKR.  an  endangered  species,  is 
prohibited.  However,  tlfe  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  if  sucli  taking  is  incidental  to. 
and  not  the  purpose  of.  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  species  are  in  50 
CFR  17.22.  In  July  1990.  the  Service 
issued  the  2-year  permit  for  the 
incidental  take  of  SKR  to  the  local 
governments  who  are  members  of  the 
RCHCA.  The  authori2ation  granted  by 
the  permit  is  conditioned  on 
implementation  of  the  HCP  submitted 
by  the  RCHCA  members  and  on 
compliance  with  the  implementation 
agreement  signed  by  the  participating 
jurisdictions.  In  general,  the  HCP  and 
implementation  agreement  established  a 
program  during  which  permanent  SKR 
reserves  would  be  established  and  a 
limited  amount  of  incidental  take  would 
be  allowed  under  certain  conditions. 
Since  1990,  the  permit  has  been 
amended  four  times. 

The  EA  considers  the  environmental 
consequences  of  the  alternatives, 
including  the  proposed  action  and  the 
no  action  alternatives.  The  proposed 
action  would  allow  the  amendment  of 
the  permit  to  extend  the  expiration  date 
9  months,  imtil  September  30, 1994. 
The  proposed  action  would  not  alter  the 
restrictions  on  take  imposed  by  the 
permit,  or  change  the  level  of  incidental 
take  of  the  SKR  specified  in  the  current 
biological  opinion.  The  proposed  action 
would  facilitate  establishment  of  SKR 
reserves  by  maintaining  land  use 
controls  in  reserve  study  areas  and 
continue  the  collection  of  mitigation 
fees  during  the  additional  months 
required  to  complete  the  long-term  SKR 


HCP.  Under  the  no  action  aheniative, 
the  existing  terms  and  conditions  of  the 
permit  would  remain  in  effect  and  the 
permit  would  expire  or  December  31. 
1993.  Under  the  no  action  alternative 
there  would  be  a  gap  in  the  collection 
of  mitigation  fees  required  for  SKR 
habitat  mitigation,  and  some  land  use 
and  management  restrictions  imposed 
on  lands  within  SKR  reserve  study  areas 
would  be  hfted.  An  alternative 
considered,  but  eliminated  from  further 
consideration  was  incorporation  of  the 
amendment  into  an  application  for  a 
new  incidental  take  permit.  It  was 
eliminated  from  further  consideration 
because  the  proposed  amendment 
would  not  alter  the  existing  permit  in  a 
way  that  would  necessitate  submittal  of 
a  new  permit  application.  Moreover,  the 
proposed  amendment  is  intended  to 
allow  for  the  completion  of  the  long- 
term  plan  and  not  to  initiate  its 
implementation. 

Dated:  November  la  1993. 
WiliiaBi  E.  Martin, 

Acting  Regional  Dinctor.  Region  l.U.S.  Fish 
and  Wildlife  Service. 

IFR  Doc  93-28365  Filed  11-17-93;  8:45  am] 
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National  Parli  Service 

Delaware  and  Lehigh  Navigation  Canal 
Natfonal  Heritage  Corridor,  Meeting 

agency:  National  Park  Service; 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission. 
Interior. 

ACTKM:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission. 
DATES:  December  15, 1993  at  1:30  p.m. 
INCLEMENT  WEATHER  RESCHEDULE  DATE: 
None. 

ADDRESSES:  Public  Safety  Building.  10 
E.  Church  Street,  room  P-205. 
Bethlehem,  PA  18018. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 

Millie  Alvarez.  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Comrai.ssion.  10  East  Church 
Street,  room  P-208.  Bethlehem,  PA 
18018.(215)861-9345. 
SUPPLEMENTARY  INFORMATKM:  The 
Commission  was  established  by  Public 
Law  100-692  to  assist  the 
Commonwealth  and  its  political 
subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historical  and  natural  resources.  The 
Commission  will  report  to  the  Secretary 


of  the  Interior  and  to  Congress.  The 
agenda  for  the  meeting  will  focus  on  the 
planning  process. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Commission.  10  E.  Church 
Street,  room  P-208.  Bethlehem,  PA 
18018.  Attention:  Millie  Alvarez. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  above-named  address. 
Charles  P.  Qapper.  Jr., 

Deputy  Regional  Dinctor,  Mid- Atlanta 
Region. 

(PR  Doc  93-28370  Filed  11-17-93;  «  45  ami 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  loans  to  the  Government  of 
Tunisia  f'Borrower")  as  part  of  A.I.D. 's 
development  assistance  program.  The 
proceeds  of  these  loans  will  be  used  to 
finance  infrastructure  and  sheher 
projects  for  low-income  femilies  in 
Tunisia.  At  this  time,  the  Government  of 
Tunisia  has  authorized  A.LD.  to  request 
proposals  from  eligible  lenders  for  a 
loan  under  this  program  of  $8.0  Million 
U  S.  Dollars  (U.S.  $8,000,000).  The 
name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

GovBminent  of  Tnidna 

Project:  664-HG-004D— $8,000,000. 
Housing  Guaranty  Loan  No:  664-HG-009 
AOl. 

1.  Attention:  Mr.  Mongi  Grioa,  Directeur. 
Direction  des  Paiements  Extsrietir,  Banque 
Centrale  de  Tunisie,  Tunis.  Tunisia.  Telex 
No.:  BANCENT  15375. 13311.  Telefa;i  No.: 
216-1-340-615  (preferred  communicatioD). 
Telephone  No:  216-1-340-5S8.  254-000. 

Interested  lenders  should  contart  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  {MtTviding 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday.  November 
30, 1993. 12:00  noon  Eastern  Standard 
Time.  Bids  should  be  open  for  a  period 
of  48  hours  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 
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Mr.  Lane  Smith  or  Ms.  Monia  Ben  Khalifa. 
Rhudo/Nena— USAID/Tunisia.  c/o  American 
Embassy.  Tunis.  Tunisia.  (Street  address:  28 
Rue  Suffex.  Notre  Dame.  Tunis.  Tunisia) 
Telex  No.:  14182  USAID  TN.  Telefax  No.: 
216-1-783-350  (preferred  communication). 
Telephone  No.:  216-1-784-300. 

Mr.  David  Grossman/Mr.  Peter  Pimie. 
Agency  for  International  Development.  Office 
of  Housing  and  Urban  Programs,  PRE/H, 
Room  401.  SA-2.  Washington.  DC  20523- 
0214.  Telex  No.:  892703  AID  WSA.  Telefax 
No.:  202/663-2552  (preferred 
communication).  Telephone  No.:  202/663- 
2530. 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $8.0  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal  (during  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
and  variable  rates,  and  variable  rates 
with  interest  "caps",  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  6'/.%  U.S. 
Treasury  Bond  due  August  15.  2023. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(c)  Variable  Interest  Rate  with  "Caps": 
Offers  should  include  a  maximum  (cap) 
rate  ranging  from  10%  to  12%  per 
annum,  and  are  to  be  based  on  the  six- 
month  British  Bankers  Association 
LIBOR.  The  rate  should  be  adjusted 
weekly. 

(5)  Prepayment: 

(a)  Offers  should  include  options  for 
prepayment  and  mention  prepayment 
premium,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  A.LD.  require  that  the 
proceeds  of  A.I.D.-guaranteed  loans  be 
used  to  provide  affordable  shelter  and 
related  infrastructure  and  services  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  with  this  requirement.  A.I.D. 
reserves  the  right,  among  its  other  rights 
and  remedies,  to  accelerate  the  loan. 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 


including  A.I.D.  fees.  Paying  and 
Transfer  Agent  fees,  out  of  pocket 
expenses,  etc.  Lenders  are  requested  to 
include  all  legal  fees  in  their  placement 
fee.  Such  fees  and  expenses  shall  be 
payable  at  closing  from  the  proceeds  of 
the  loan. 

(7)  Closing  Date:  Estimated  60  days 
from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  md  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  hill  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens:  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from: 

Mr.  Peter  M.  Kimm.  Director.  Office  of 
Housing  and  Urban  Programs,  Agency  for 
International  Development,  Room  401,  SA-2. 
Washington.  DC  20523-0214.  Telephone: 
202/663-2530. 

Dated:  November  10. 1993. 
Michael  G.  Kitay. 

Assistant  General  Counsel,  Bureau  for  Private 

Enterprise,  Agency  for  International 

Development. 

IFR  Doc.  93-28475  Filed  11-17-93,  8:45  am) 

BILUNO  COOC  •11»41-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvesttgatlon  No.  337-TA-359] 

Certain  Dielectric  Miniature  Microwave 
Filters  and  Multiplexers  Containing 
Same  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTKM:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337  and 

provisional  acceptance  of  motion  for 

temporary  relief. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on 
October  4, 1993,  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337.  on  behalf  of  Space 
Systems/Loral.  Inc..  3825  Fabian  Way, 
Palo  Alto.  California  94303-4697.  A 
letter  supplementing  the  complaint  was 
filed  on  October  29. 1993.  The 
complaint,  as  supplemented,  alleges 
violations  of  subsection  (a)(l)(B)(i)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  dielectric 
miniature  microwave  filters  and 
multiplexers  containing  same  by  reason 
of  alleged  infringement  of  claims  1,  3, 
7-11.  and  14  of  U.S.  Letters  Patent 
4,489.293,  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337.  The 
complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 

The  motion  for  temporary  relief 
requests  that  the  Commission  issue  a 
temporary  exclusion  order  and  a 
temporary  cease  and  desist  order 
prohibiting  the  importation  into  and  the 
sale  within  the  United  States  after 
importation  of  infringing  dielectric 
miniature  microwave  filters  and 
multiplexers  during  the  course  of  the 
Commission's  investigation. 
ADDRESSES:  The  complaint  and  the 
motion  for  temporary  relief,  except  for 
any  confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW.,  room 
112,  Washington,  EX:  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
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FOR  rURTMCR  INFOmUTION  CONTACT: 
Mary  Jane  Boswell,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission, 
telephone  202-205-2582. 
AUTHOWTY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  §210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.12.  The 
authority  for  provisional  acceptance  of 
the  motion  for  temporary  relief  is 
contained  in  §  210.24(e)  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.24(e). 
SCOP€  OF  INVESTIGATION:  Having 
considered  the  complaint  and  the 
motion  for  temporary  relief,  the  U.S. 
Intematiom '  Trade  Commission,  on 
November  8, 1993.  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of  section 
337  of  the  Tariff  Act  of  1930.  as  amended,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of  subsection 
(a)(1)(B)  of  section  337  in  the  importation 
into  the  United  States,  the  sale  for 
importation,  or  the  sale  within  the  United 
States  after  importation  of  certain  dielectric 
miniature  microwave  filters  and  multiplexers 
containing  same  by  reason  of  alleged 
infringement  of  claims  1,  3.  7, 8, 9, 10, 11. 

or  14  of  U.S.  Letters  Patent  4,489.293.  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection  (a)(2) 
of  section  337. 

(2)  Pursuant  to  $  210.24(e)(8)  of  the 
Commission's  Interim  Rules  of  Practice  and 
Procedure,  19  CFR  210.24(e)(8),  the  motion 
for  temporary  relief  under  subsection  (e)  of 
secUon  337  of  the  Tariff  Act  of  1930.  which 
was  filed  with  the  complaint,  be 
provisionally  accepted  and  referred  to  an 
administrative  law  judge. 

(3)  For  the  purpose  of  the  investigation  so 
instituted,  the  following  are  hereby  named  as 
parties  upon  which  this  notice  of 
investigation  shall  be  served: 

(a)  The  complainant  is — Space  Systems/ 
Loral,  Inc.,  3825  Fabian  Way,  Palo  Alto, 
California  94303-4697. 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of  section 
337.  and  is  the  party  upon  which  the 
complaint  and  motion  for  temporary  relief 
are  to  be  served:  Com  Dev  Ltd.,  155  Sheldon 
Drive.  Cambridge,  Ontario.  Canada  NlR  7H6. 

(c)  Mary  Jane  Boswell,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E  Street 
SW.,  room  401-1.  Washington.  DC  20436, 
shall  be  the  Commission  investigative 
attorney,  party  to  this  investigation;  and 

(4)  For  the  investigation  and  temporary 
relief  proceedings  so  instituted,  Janet  D. 
Saxon,  Chief  Administrative  Law  Judge,  U.S. 
International  Trade  Commission,  shall 
designate  the  presiding  administrative  law 
judge. 

Responses  to  the  complaint,  the 
motion  for  temporary  relief,  and  the 
notice  of  investigation  must  be 


submitted  by  the  named  respondent  in 
accordance  with  §§  210.21  and  210.24  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  19  CFR  210.21 
and  210.24.  Pursuant  to  §§  201.16(d), 
210.21(a).  and  210.24(e)(9)  of  the 
Commission's  Rules.  19  CFR  201.16(d). 
210.21(a),  and  210.24(e)(9),  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  10 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint,  the 
motion  for  temporary  relief,  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  will  not 
be  granted  unless  good  cause  therefor  is 
shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint,  in  the  motion  for  temporary 
relief,  and  in  this  notice  may  be  deemed 
to  constitute  a  waiver  of  the  right  to 
appear  and  contest  the  allegations  of  the 
complaint,  the  motion  for  temporary 
relief,  and  this  notice,  and  to  authorize 
the  administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint,  motion  for 
temporary  relief,  and  this  notice  and  to 
enter  both  an  initial  determination  and 
a  final  determination  containing  such 
findings,  and  may  result  in  the  issuance 
of  an  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  the 
respondent. 

Issued:  November  9, 1993. 

By  order  of  the  Commission. 
DomM  R.  Koehnke, 
Secretary. 
jFR  Doc.  93-28290  Filed  11-17-93;  8:45  am) 

BtLUNO  CODE  7020-02-^ 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31024] 

The  Durango  &  Silverton  Narrow 
Gauge  Railroad  Co.— Petition  for 
Declaratory  Order  or  Exemption 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  10903-10904  The  Durango  & 
Silverton  Narrow  Gauge  Railroad 
Company's  (D&SNG)  discontinuance  of 
interstate  freight  operations  over 
D&SNG's  entire  45-mile  line  between 
Durango  and  Silverton.  CO.  subject  to 
the  standard  labor  protective  conditions. 
DATES:  Unless  a  formal  expression  of  ' 
intent  to  file  an  offer  of  financial 


assistance  is  received,  this  exemption 
will  be  effective  on  December  18, 1993. 
Formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance '  under  49 
CFR  1152.27(c)(2)  must  be  filed  by 
November  29. 1993.  petitions  to  stay 
must  be  filed  by  December  3, 1993,  and 
petitions  for  reopening  must  be  filed  by 
December  13, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31024  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423  and  (2) 
Petitioner's  representative:  Edward  T. 
Lyons,  Jr..  1625  Broadway,  suite  1600. 
Denver,  CO  80202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
forbearing  impaired:  (202)  927-5721.) 
SUPPt^MENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  Services  (202)  927-5721). 

Decided:  November  3, 1993. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chainnan  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
(FR  Doc.  93-28404  Filed  11-17-93;  8:45  amj 

BILUNQ  CODE  TOSS-OI-P 

[Docket  No.  AB-167  (Sut>-No.  1130X)] 

Consolidated  Rail  Corp.— 
Abandonment  Exemption — in  Grant 
County,  IN 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  abandon 
approximately  1.14  miles  of  railroad 
between  milepost  162.01.  near  Marion 
and  milepost  163.141.  in  Sweetser.  in 
Grant  County,  IN. 

Conrail  has  certified  that: 

(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years; 

(2)  There  is  no  overhead  traffic  on  the 
line; 

(3)  No  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  by  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 


■  Sm  Exemp.  of  Rail  Lin«  Abandonment— Offers 
of  Finan.  Assist..  4  LCC2d  164  (1987). 
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any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and 

(4)  The  requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(hi-storic  report),  49  CFR  1105.1 1 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  addre.ss  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  22, 1993.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).2  and  tiail  use/rail  banking 
requests  under  49  CFR  1152.29 '  must 
be  filed  by  December  2. 1993.  Petitions 
to  reojjeq  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  13, 1993,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini,  Consolidated  Rail  Corporation. 
Two  Commerce  Square,  2001  Market 
Street,  P.O.  Box  41416.  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 


'  A  stay  will  be  issued  routinely  l>y  the 
Commission  in  those  proceedings  where  an 
Informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission  s 
Section  of  Energy  and  Environment  in  its 
independent  Investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5 1.CC2d 
377  (1969).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  dale  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  l.aC2d  164  (1987). 

<  The  Commission  will  accept  a  late-fiied  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


assessment  (EA)  by  November  26, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  wriUng  to  SEE  (room  3219, 
Interstate  Commert*  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  12, 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director,  OfTice  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
[FR  Doc.  93-28405  Filed  11-17-93;  8:45  am) 

BMJJNQ  COOC  703S-«1-r 


[Finance  Docket  No.  32380] 

Golden  Triangle  Railroad— Trackage 
Rights  Exemption— SouthRail  Corp. 

SouthRail  Corporation  has  agreed  to 
grant  trackage  rights  to  Golden  Triangle 
Railroad  over  approximately  4.5  miles 
of  rail  line  between  milepost  9.5  at  or 
near  Columbus.  MS.  and  milepost  5.0  at 
or  near  Bentoak.  MS.  The  trackage  rights 
were  to  become  effective  on  November 
9. 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Jay  M.  Nadlman.  SouthRail 
Corporation,  114  West  Eleventh  St., 
Kansas  City.  MO  64105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co— Trackage  Rights— BN.  354 
LC.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360 1.CC  653  (1980). 

Decided:  November  12. 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(FR  Doc.  93-28401  Filed  11-17-93;  8:45  amj 

BIUJNO  COOE  7035-01-^ 


[Finance  Docket  No.  32345  (Sub^lo.  1)] 

North  Carolina  Ports  Railway 
Commissiort— Purchase  and  Operation 
Exemption— CSX  Transportation,  Inc., 
Line  in  Fk>rth  Carolina;  WHmington 
Terminal  Railroad,  LP.— Lease  and 
Operation  Exemption— North  Carolina 
Ports  Railway  Commission 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C  10505,  the 
Commission  exempts  from  the 
regulatory  requirements  of  49  U.S.C 
11343,  et  seq..  (1)  in  Finance  Docket  No. 
32345,  the  purchase  and  operation  by 
North  Carolina  Ports  Railway 
Commission  (NCPR)  of  CSX 
Transportation,  Inc.,  lines  in 
Wilmington,  NC,  known  as  the  New 
River  Spur  and  the  Front  Street  Spur, 
with  a  combined  length  of  about  4.2 
miles,  subject  to  standard  labor 
protective  conditions,  and  (2)  in 
Finance  Docket  No.  32345  (Sub-No.  1). 
the  lease  and  operation  by  Wilmington 
Terminal  Railroad.  L.P..  of  the  above- 
described  lines  to  be  purchased  by 
NCPR  in  Finance  Docket  No.  32345. 
subject  to  standard  labor  protective 
conditions. 

DATES:  This  exemption  is  effective  on 
November  23. 1993.  Petitions  to  reopen 
must  be  filed  by  December  8, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  Nos.  32345  and  32345 
(Sub-No.  1)  to:  (1)  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  and  (2)  Patricia 
E.  Dietrich,  1224  17th  Street  NW., 
Washington,  DC  20036.  V 

FOR  FURTHER  INFORKUTION  CONTACT: 
Richard  B.  Felder  (202)  927-5610,  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPI.EIIENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc,  room  2229.  Interstate 
Conunerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  bearing  impaired  is  available 
through  TDD  services  (202)  927-5721). 

Decided:  November  5, 1993. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chainnan  Simmons,  Commissioners 
Phillips,  Philbin.  and  Walden. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc  93-28402  Filed  11-17-93;  8:45  ami 
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[Flnanc*  Doctot  No.  32386] 

See  Urw  Railroad  Co.— Trackage 
Rights  Exemption— frtdiarta  Southern 
RaHroadCo. 

Indiana  Southern  Railroad  Company 
has  agreed  to  grant  trackage  rights  to 
Soo  Line  Railroad  Company  over 
approximately  19.6  miles  of  rail  hne 
between  milepost  94.20  at  Ehiora.  DM, 
and  milepost  113.80  at  Maysville.  IN. 
The  trackage  rights  were  to  become 
effective  on  November  10, 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Larry  D.  Stams.  Soo  Line  Railroad 
Company.  1000  Soo  Line  Building,  105 
South  Fifth  St..  Minneapolis.  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co— Trackage  Rights— BN,  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc — Lease  and 
Operate.  360  LC.C  653  (1980). 

Decided:  November  12, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  StrickUiHl.  Jr., 
Secretary. 

[FR  Doc.  93-28400  Filed  11-17-93;  8:45  am) 
BILLING  COOC  7D3S-01-P 


DEPARTMENT  OF  JUSTICE 

Consent  Judgment  Pursuant  to  the 
Resource  Conservation  and  Recovery 
Act;  United  Stales  v.  Hanlin  Group, 
Inc.,  et  al. 

In  accordance  with  Departmental 
PoUcy.  28  CFR  50.7,  38  Fed.  Reg.  19029. 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Hanlin  Group.  Inc.,  p.  Me.).  Civil 
Action  No.  91-0188-B.  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Maine  on  October  27, 1993. 
The  proposed  Consent  Decree  requires 
the  Defendant  to  perform  a  facility 
investigation,  corrective  measures 
study,  and  any  necessary  stabilization 
measures  at  its  Orrington,  Maine 
faciUty.  Also,  the  Decree  provides  that 
the  Defendant  will  pay  a  civil  penalty  of 
$1,152,000  for  its  violations  of  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C  67901  et  seq. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  address  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natiual  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Hanlin  Croup,  Inc..  D.O.J.  Ref.  No. 
90_7-l_593. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  100  Middle  Street 
Plaza,  East  Tower.  6th  Floor,  Portland. 
Maine  04101  (c/o  Michael  Dubose);  at 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  One  Congress  Street, 
Boston,  Massachusetts  02203  (c/o 
Amelia  Welt  Katzen);  and  at  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor.  Washington,  DC  20005.  A  copy  of 
the  Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor.  Washington.  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $38.00  (25  cents 
per  page  reproduction  costs)  payable  to 
Consent  Decree  Library. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-28315  Filed  11-17-93;  8:45  am) 

BILLJNG  COOC  4410-ei-M 


Settlement  Agreement  in  Action 
Brought  Under  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  Settlement  Agreement  in 
United  States  v.  Washington 
Department  of  Tmnsportation,  et  al.. 
Civil  Action  No.  C92-1351R.  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Washington  on  September  29, 1992.  As 
to  one  defendant,  the  State  of 
Washington  Department  of 
Transportation,  this  Settlement 
Agreement  resolves  claims  filed  by  the 
United  States  pursuant  to  section  113  of 
the  Clean  Air  Act,  42  U.S.C  7413,  and 
section  309(b)  of  the  Clean  Water  Act. 
33  U.S.C  1319(b). 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency,  to  recover  civil  penalties  fiom 
and  obtain  injunctive  relief  "against 
defendants  Washington  Department  of 
Transportation,  McDonald's  Corporation 
and  James  M.  Pine  Construction  Co., 
Inc..  for  alleged  violations  of  the  Clean 
Air  Act.  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 


for  asbestos  ("the  asbestos  NESHAP") 
promulgated  thereunder,  and  the  Qean 
Water  Act  during  the  1987  renovation 
and  demolition  of  the  old  Crabpot 
restaurant  on  the  Colman  Dock,  Pier  52, 
in  dovratown  Seattle,  Washington.  The 
United  States  previously  entered  into 
settlements  with  McDonald's  and  Pirie 
Construction  which  included  civil 
penahy  payments  of  $150,000  and 
$50,000.  respectively.  In  this  final 
settlement  in  this  case,  the  State  of 
Washington  Department  of 
Transportation  agrees  to  pay  the  United 
States  a  civil  penalty  of  $40,000. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  pubhcation  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044  and  refer  to 
United  States  v.  Washington 
Department  of  Tmnsportation,  et  al.. 
DOJ  number  90-5-2-1-1686. 

Copies  of  the  proposed  Settlement 
Agreement  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
Western  District  of  Washington,  800 
Fifth  Avenue  Plaza,  Seattle,  Washington 
98104.  and  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  the 
Regional  Counsel.  Region  10, 1200  Sixth 
Avenue,  Seattle,  V.'ashington  98101. 
Copies  of  the  proposed  ^ttlement 
Agreement  may  also  be  obtained  from 
the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor.  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Settlement  Agreement  may  be 
obtained  by  mail  or  in  person  from  the 
Consent  Decree  Library.  When 
requesting  a  copy  of  the  Settlement 
Agreement,  please  enclose  a  check  in 
the  amount  of  $3.75  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR Doc.  93-28309 Filed  11-17-93;  845 ami 

BILLmO  COOC  4410-eS-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  on 
September  28, 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
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Communications  Research.  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore  and 
Accuwave.  Inc.  ("Accuwave") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Bellcore.  Livingston,  NJ:  and 
Accuwave,  Santa  Monica.  CA.  Bellcore 
and  Accuwave  entered  into  an 
agreement  effective  as  of  September  4. 
1993.  to  engage  in  cooperative  research 
on  the  topic  of  wavelength-division 
multiplexed  optical  communications 
systems  to  better  understand  the 
feasibility  and  application  of  these 
technologies  for  exchange  and  exchange 
access  services,  including  experimental 
prototype  fabrication  for  the 
demonstration  of  such  technologies. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  93-28316  Filed  11-17-93;  8:45  am) 

BtLUNG  COOC  44tO-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petrotechnlcal  Open 
Software  Corp. 

Notice  is  hereby  given  that,  on 
October  14,  1993.  pursuant  to  se<:tion 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301.  et  seq.  ("the  Act"). 
Petrotechnical  Open  Software 
Corporation  (  PnsC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new.  non-voting 
members  of  POSC:  Z&S  Consultants 
Ltd..  London.  United  Kingdom; 
Geomatic  A.S..  Oslo.  Norway:  United 
States  Government.  Department  of  the 
Interior.  Bureau  of  Land  Management. 
Washington.  DC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14. 1991.  POSC  filed  its 
original  notification  pursuant  to  section 
fua)  of  the  Act.  The  Department  of 
Ju.stice  published  a  notice  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  February  7. 1991.  56  FR  5021. 
The  last  notification  was  filed  with  the 
Department  on  July  15. 1993.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
August  17. 1993.  58  FR  43655. 
loseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-28319  Filed  11-17-93;  8;45  ami 
BH.UNG  COOi  441IM)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Portland  Cement 
Association 

Notice  is  hereby  given  that,  on 
October  5, 1993.  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993. 15  U.S.C. 
4301  et  seq.  ("the  Act"),  the  Portland 
Cement  Association  ("PCA")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  a 
change  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Cadence  Chemical  Resources,  Inc.  has 
resigned  its  associate  membership 
effective  Aueust  31. 1993. 

No  other  cnanges  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PAC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7. 1985.  PAC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  5.  1985.  50  FR  5015. 

The  last  notiiication  was  filed  with 
the  Department  on  August  30. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  6. 1993.  58  FR  52120. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  93-28317  Filed  11-17-93;  8:45  am) 

BHJJNC  COOC  U10-0i-t» 


Notice  Pursuant  To  ttte  National 
Cooperative  Research  and  Production 
Act  of  1993— Software  Productivity 
Consortium 

Notice  is  hereby  given  that,  on 
September  23. 1993.  pursuant  to  section 
6(a)  of  the  National  Coop)erative 
Research  and  Production  Act  of  1993. 


15  U.S.C  4301  et  seq.  ("the  Act"). 
Software  Productivity  Consortium 
("SPC")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  companies 
have  become  small  business  members  of 
SPC:  Space  Applications.  Inc..  Santa 
Ana.  CA;  and  Systems  Engineering  and 
Management  Associates.  Inc., 
Alexandria,  VA.  BTG.  Inc.,  Vienna,  VA 
has  been  admitted  as  a  basic  member; 
and  Aerojet  Electronic  Systems  Division 
of  Gencorp  Inc..  Asusa.  CA  has  been 
admitted  as  an  affiliate  member. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SPC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  21. 1984.  SPC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  17. 1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  March  26. 1991.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  1. 1991  (56  FR  36848). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  93-28318  Filed  11-17-93;  8:45  am) 

BM.UNO  COOC  44tO-ei-M 


NATIONAL  FOUNDA-nON  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  ,92^63),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Advancement  Phase  I  Media  Arts 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  2, 1993 
from  9:30  a.m.  to  4:30  p.m.  This  meeting 
will  be  held  in  room  714,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  to  10  a.m. 
for  introductions  and  a  brief 
Advancement  Overview. 

The  remaining  portion  of  this  meeting 
from  10  a.m.  to  4:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion. 
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evaluation,  and  recommendation  on 
^    applications  for  nnancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subseciion  (c)  (4).  (6),  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NVV.,  Washington, 
DC  20506,  202/682-5532.  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC  20506,  or  call 
202/682-5439. 

Dated:  November  12, 1993. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

|FR  Doc.  93-28346  Filed  11-17-93;  8  45  am] 

BILLMO  COOC  7S37-01-M 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Cinstruction/Renovation 
Challenge  Review  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  10,  1993  from  9:30 
a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  714,  at  the  Nancy  Hanics 
Center,  1100  Pennsylvania  Avenue  NW, 
Washington,  DC,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  to  10:30 
a.m.  for  introductions  and  a  Challenge 
Process  Overview. 

The  remaining  portion  of  this  meeting 
from  10:30  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 


amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c).  (4).  (6).  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.  Washington. 
DC,  20506,  202/682-5532.  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  fwlanagement 
Officer.  National  Endowment  for  the 
Arts,  Washington,  IX,  20506.  or  call 
202/682-5439. 

Dated:  November  12. 1993. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 
/IFR  Doc.  93-28347  Filed  11-17-93;  8:45  ami 
BILUNO  COOC  7S37-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Multidisciplinary 
Section)  to  the  National  Codncil  on  the 
Arts  will  be  held  on  NovernVr  30  to 
December  3, 1993  from  9  a.m.  to  6  p.m. 
on  November  30,  1993  to  December  2. 
1993  and  from  9  a.m.  to  4:30  p.m.  on 
December  3. 1993.  This  meeting  will  be 
held  in  room  716.  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3  p.m.  to  4:30  p.m. 
on  December  3, 1993  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6  p.m.  on 
November  30  to  December  2. 1993  and 
from  9  a.m.  to  3  p.m.  on  December  3. 
1993  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 


including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1993.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6).  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506.  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC.  20506.  or  call 
202/682-5439. 

Dated:  November  12, 1993. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 
IFR  Doc.  93-28342  Filed  11-17-93;  8:45  am) 

BILUNO  CODE  7537-01-M 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Folk 
Arts  Advisory  Panel  (Folk  Art  Projects 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  7-10, 
1993  from  9  a.m.  to  6:30  p.m.  on 
December  7  and  9, 1993;  from  9  a.m.  to 
10:30  p.m.  on  December  8,  1993:  and 
from  9  a.m.  to  4:30  p.m.  on  December 
10. 1993.  This  meeting  will  be  held  in 
room  716,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  10:30  a.m.  to  12:30 
p.m.  on  December  9. 1993  for  a  policy 
review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6:30  p.m.  on 
December  7, 1993;  from  9  a.m.  to  10:30 
p.m.  on  December  8, 1993;  from  9  a.m. 
to  10:30  a.m.  and  12:30  p.m.  to  6:30 
p.m.  on  December  9, 1993;  and  9  a.m. 
to  4:30  p.m.  on  December  10,  1993  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
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recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  acconlance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506.  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington.  DC,  20506,  or  call 
202/682-5439. 

[>ated:  November  12. 1993. 
Yvonns  M.  Sabine. 

Director.  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

|FR  Doc.  93-28345  Filed  11-17-93:  8:45  ami 
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recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  acconlance  with  the 
determination  of  the  Chairman  of 
November  24.  1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  November  12. 1993. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

|FR  Doc.  93-26343  Filed  11-17-93;  8:45  ami 
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Literature  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Literary  Publishing 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  November  30. 1993 
to  December  3. 1993  from  9  a.m.  to  5:30 
p.m.  on  November  30  to  December  2. 
1993  and  from  9  a.m.  to  5  p.m.  on 
December  3. 1993.  This  meeting  will  be 
held  in  room  M-14.  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3  p.m.  to  5  p.m.  on 
December  3. 1993  for  a  discussion  of 
policy  and  guidelines. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  5:30  p.m.  on 
November  30  to  December  2. 1993  and 
from  9  a.m.  to  3  p.m.  on  December  3, 
1993  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Local 
Arts  Agency  Advisory  Panel  (Local 
Incentive  and  Rural  Development 
Sections)  to  the  National  Council  on  the 
Arts  will  be  held  on  November  30  to 
December  3, 1993  from  1  p.m.  to  5  p.m. 
on  November  30. 1993:  from  9  a.m.  to 
7  p.m.  on  December  1-2. 1993;  and  from 
9  a.m.  to  3  p.m.  on  December  3. 1993. 
This  meeting  will  be  held  in  room  730, 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington 
DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  A 
policy  discussion  will  be  held  in 
addition  to  application  review. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 


discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5439. 

Dated:  November  12. 1993. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  93-28344  Filed  11-17-93;  8:45  am) 
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National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Orchestra  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  6-11. 1993  from  9 
a.m.  to  6  p.m.  on  December  6,  1993; 
from  9  a.m.  to  7  p.m.  on  December  7- 
9, 1993;  and  from  9  a.m.  to  5  p.m.  on 
December  10-11, 1993.  This  meeting 
will  be  held  in  room  M-14,  on 
December  6-10,  1993  and  room  714  on 
December  11, 1993.  at  the  Nancy  Hanks 
Center.  llOO  Pennsylvania  Avenue, 
NW.,  Washington.  DC.  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  5  p.m. 
on  December  10. 1993  and  from  4  p.m. 
to  5  p.m.  on  December  11. 1993  for  a 
discussion  of  policy  and  guidelines. 

The  remainmg  portions  of  this 
meeting  from  9  a.m.  to  6  p.m.  on 
December  6. 1993;  from  9  a.m.  to  7  p.m. 
on  December  7-9.  1993;  from  9  a.m.  to 
3:30  p.m.  on  December  10. 1993;  and 
from  9  a.m.  to  4  p.m.  on  December  11, 
1993  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24.  1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
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section  552b  of  Title  5,  United  Slates 
Coda 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
empioyee  in  attendance. 

If  you  need  special  accommodations 
duo  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvomie  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC,  20506,  or  call 
202/682-5439. 

Dated:  November  12, 1993. 
YvoniM  M.  Sabine. 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  93-28341  Filed  11-17-93;  8:45  am] 
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Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel  (New 
American  Works  Section  B)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  7-10, 1993  from  9 
a.m.  to  10  p.m.  on  December  7-9, 1993, 
and  from  9  a.m.  to  5  p.m.  on  December 
10, 1993.  This  meeUng  will  be  held  in 
room  M-07.  at  the  Nancy  Hanks  Center, 
1100  Permsylvania  Avenue.  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  on 
December  7. 1993  for  Introductions  and 
Orientation,  and  from  11:15  a.m.  to 
12:15  p  m.  on  December  10, 1993  for  a 
policy  discussion. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  10  p.m.  on 
December  7, 1993;  from  9  a.m.  to  10 
p.m.  on  December  8-9, 1993;  from  9 
a.m.  to  11:15  a.m.  and  12:15  p.m.  to  5 
p.m.  001  December  10. 1993  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  Hnandal  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 


November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman,and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endovraient  for  the 
Arts,  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  November  12. 1993. 

Yvonne  M.  Salnne, 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  93-28348  Piled  11-17-93;  8:45  am) 
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Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Opera-Musical  Theater  Advisory  Panel 
(New  American  Works  Section  A)  to  the 
National  Council  on  the  Arts  wrill  be 
held  on  November  30-December  3, 1993 
from  9  a.m.  to  10  p.m.  on  November  30- 
December  2, 1993,  and  from  9  a.m.  to  5 
p.m.  on  December  3. 1993.  This  meeting 
wrill  be  held  in  room  M-07.  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  on 
November  30, 1993  for  introductions 
and  orientation,  and  from  11:15  a.m.  to 
12:15  p.m.  on  December  3. 1993  for  a 
policy  discussion. 

The  remaining  portions  of  this 
meeting  frt)m  10  a.m.  to  10  pjn. 
November  30. 1993;  from  9  a.m.  to  10 
p.m.  on  December  1-2. 1993;  from  9 
a.m.  to  11:15  a.m.  and  12:15  p.m.  to  5 
p.m  on  December  3, 1993  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
apphcations  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 


in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  vrith  the 
determination  of  the  Chairman  of 
November  24,  1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  vdth  the 
approval  of  the  full-tune  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  November  12. 1993. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  Notional 
Endowment  for  the  Arts. 
IFR  Doc.  93-28349  Filed  11-17-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-312] 

Sacramento  Municipal  Utility  District, 
Rancho  Seco  Nuclear  Generating 
Station;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
140.11(8)(4)  to  Facility  Operating 
License  No.  DPR-54,  issued  to  the 
Sacramento  Municipal  District  (SMUD 
or  the  licensee),  for  the  Rancho  Seco 
Nuclear  Generating  Station  located  at 
the  licensee  site  in  Sacramento  County, 
CaUfomia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  from 
10  CFR  140.11(a)(4)  to  the  extent  that 
primary  financial  protection  in  the 
amount  of  $100,000,000  shall  be 
maintained  and  exemption  from 
participation  in  the  industry 
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retrospective  rating  plan  (secondary 
level  financial  protection)  for  the 
Rancho  Seco  Nuclear  Generating 
Station.  The  licensee  requested  the 
exemption  in  a  letter  dated  November 
14,  1990.  and  supplemented  by  letter 
dated  October  15. 1992. 

The  Need  for  the  Proposed  Action 

The  Rancho  Seco  Nuclear  Generating 
Station  (Rancho  Seco)  was  permanently 
shut  down  on  June  7, 1989.  and 
completely  defueled  on  December  8. 
1989.  The  NRC  in  Ucense  Amendment 
No.  117.  dated  March  17, 1992. 
modified  Facility  Operating  License 
DPR-54  to  a  Possession  Only  License 
(POL).  The  license  is  conditioned  so 
that  SMUD  is  not  authorized  to  operate 
or  place  hiel  in  the  reactor  vessel,  thus 
formalizing  the  licensee  commitment  to 
permanently  cease  power  operations. 
The  plant  has  not  operated  for 
approximately  four  years  and  three 
months  and  radioactive  decay  has 
significantly  reduced  the  radioactive 
nuclide  inventory  and  decay  heat  of  the 
spent  fuel.  Since  a  sufficient  spent  fuel 
cooling  period  of  three  years  has 
elapsed,  the  potential  for  causing 
significant  offsite  consequences  no 
longer  exists  at  Rancho  Seco.  Therefore, 
the  requested  exemption  addresses  two 
areas  for  relief  in  financial  protection 
requirements:  (1)  A  reduction  in  the 
primary  financial  protection  coverage 
requirements  from  $200,000,000  to 
$100,000,000  and  (2)  withdrawal  from 
participation  in  the  industry 
retrospective  rating  plan.  Since  Rancho 
Seco  no  longer  contributes  as  great  a 
risk  to  the  industry  retrospective  rating 
plan  participants  as  an  operating  plant, 
this  reduction  in  risk  should  be 
reflected  in  the  indemnification 
requirements  to  which  the  licensee  is 
subject.  Approval  of  this  request  would 
allow  a  more  equitable  allocation  of 
financial  risk. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  does  not  involve 
any  environmental  impacts.  The 
proposed  exemption  is  in  a  subject  area, 
changes  in  surety,  insurance  and/or 
indemnity  requirements,  for  which  the 
Commission  in  10  CTR  51.22(c)(10)  has 
determined  that  a  license  amendment 
would  meet  the  criteria  for  categorical 
exclusion  from  the  need  for  either  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Since  the  proposed  action  does  not 
involve  a  change  in  plant  operation  or 
configuration,  there  is  reasonable 
assurance  that  the  proposed  action 
would  not  increase  the  probability  or 
the  consequences  of  an  accident  or 


reduce  the  margin  of  safety,  no  changes 
would  be  made  in  the  types  or 
quantities  of  effluents  that  may  be 
released  offsite,  and  there  would  be  no 
significant  increase  in  the  allowable 
individual  or  cumulative  radiation 
exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  potential  non-radiological 
impacts,  the  proposed  action  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  impacts  associated  with  the 
proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  measurable 
envirorunental  impacts  associated  with 
the  proposed  action,  any  alternative 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  not  enhance  the 
protection  of  the  environment  nor 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  the  Rancho  Seco  Nuclear  Generating 
Station  dated  March  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  a 
representative  of  the  State  of  California 
regarding  the  environmental  impact  of 
the  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envirorunent. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
exemption  dated  November  14. 1990, 
and  supplemented  by  letter  dated 
October  15. 1992.  which  is  available  for 
public  inspection  at  the  Commission 
Public  Dociunent  Room.  Gebnan 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  for  the  Rancho 
Seco  Nuclear  Generating  Station  at  the 
Central  Library,  Government 


Documents.  828  I  Street,  Sacramento. 
Cahfomia  95814. 

Dated  at  Rockville,  Maryland,  this  12lh  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dudley.  Jr., 
Acting  Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc.  93-28393  Filed  11-17-93;  8:45  am| 
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In  the  K.atter  of:  All  Boiling  Water 
Reactors  (BWRS)  Receipt  of  Petition 
for  Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that,  on  August 
12. 1993.  September  13. 1993.  and 
September  17. 1993,  Mr.  Paul  M.  Blanch 
submitted  petitions  on  his  own  behalf  to 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  pursuant  to  10  CFR 
2.206  regarding  BWR  reactor  pressure 
vessel  level  instrumentation  condensate 
pots,  as  discussed  in  NRC  Generic  Letter 
92-04.  "Resolution  of  the  Issues  Related 
to  Reactor  Vessel  Water  Level 
Instrumentation  in  BWRs  Pursuant  to  10 
CFR  50.54(0."  dated  August  19.  1992, 
and  NRC  Bulletin  93-03,  "Resolution  of 
Issues  Related  to  Reactor  Vessel  Water 
Level  Instrumentation  in  BWRs,"  dated 
May  28, 1993.  The  Petitions  have  been 
referred  to  the  Office  of  Nuclear  Reactor 
Regulation  for  preparation  of  a  response. 

Petitioner  requested  in  his  August  12, 
1993.  letter  that  each  operating  BWR 
either  conclusively  demonstrate  the 
operability  of  the  condensate  pots  and 
associated  level  instruments,  interlocks, 
and  ECCS  functions  or  be  provided  a 
plant  specific  license  exemption  with 
the  plant  specific  safety  analysis. 
Petitioner  further  stated  that  if 
operability  cannot  be  demonstrated  and/ 
or  the  NRC  fails  to  grant  plant  specific 
relief  from  the  regulations,  each  BWR 
must  comply  with  the  Action 
Statements  of  the  Technical 
Specifications  for  inoperable  level 
instruments. 

Petitioner  requested  in  his  September 
13, 1993,  letter  that  an  enforcement 
conference,  to  be  conducted  between 
the  NRC  staff  and  Northeast  Utilities  to 
discuss  a  potential  failure  to  perform  a 
timely  analysis  of  a  known  operability 
concern  on  the  Feedwater  Coolant 
bijection  System  at  Millstone  Unit  1,  be 
opened  to  the  general  public  and  that 
Petitioner  be  allowed  to  participate. 
While  Petitioner  requested  this  action 
under  the  provisions  of  10  CFR  2.206, 
the  NRC  staff  has  determined  that  this 
request  does  not  fall  within  the  Scope 
of  10  CFR  2.206.  Petitioner  was 
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informed  in  the  NRC  acknowledgement 
of  the  petitions  of  the  Commission 
policy  on  public  attendance  at 
enforcement  conferences.  Petitioner 
further  requested  a  response  to  two 
questions  related  to  a  discussion  on  the 
NRC's  regulations  that  occurred  at  a 
workshop  on  §2.206  petitions  held  in 
July  1993  by  the  NRC  staff  with  the 
public.  These  questions  again  did  not 
fall  within  the  scope  of  10  CFR  2.206. 
and  Petitioner  was  informed  that  the 
NRC  staff  would  address  his  questions 
by  separate  correspondence. 

Petitioner  requested  in  his  September 
17,  1993.  letter  that  the  NRC  staff,  under 
the  provisions  of  10  CFR  2.206,  provide 
responses  to  six  specific  questions.  The 
NRC  staff  has  determined  that  this 
request  does  not  fall  within  the  scope  of 
10  CFR  2.206.  and  so  informed 
Petitioner  in  the  NRC  acknowledgement 
of  the  petitions.  Petitioner  was  further 
informed  that  the  NRC  staff  would 
address  the  questions  by  separate 
correspondence. 

By  letter  dated  November  9,  1993,  the 
Petitioner  was  informed  of  the  referral 
of  these  petitions  to  the  Director,  OfTice 
of  Nuclear  Reactor  Regulation,  and  was 
further  informed  of  the  determinations 
regarding  what  aspects  of  the  Petitions 
fell  within  10  CFR  2.206,  as  discussed 
in  the  preceding  paragraphs.  As 
provided  by  §  2.206,  appropriate  action 
with  regard  to  the  specific  requests 
made  in  Petitions  that  are  within  the 
scope  of  §  2.206  will  be  taken  within  a 
reasonable  time. 

A  copy  of  the  Petitions  are  available 
for  inspection  at  the  Commission  Public 
Document  Room  at  2120  L  Street  NW.. 
Washington.  DC  20555. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  November.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thonas  E.  Murky, 

Director,  Office  of  Nuclear  Beactor 
Regulation. 

IFR  Doc.  93-28396  Filed  11-17-93;  8:45  am| 
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Pocket  No.  50-219;  License  No.  DPR-16; 
EA9»-13«] 

GPU  Nuclear  Corp.,  Oyster  Creek 
Nuclear  Generating  Station,  Forked 
River.  New  Jersey;  Order  Imposing  a 
Civil  Monetary  Penalty 

I 

GPU  Nuclear  Corporation  (Licensee) 
is  the  holder  of  Operating  License  No. 
DPR-16  (License),  issued  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  Commission).  The  License  authorizes 
the  Licensee  to  operate  the  Oyster  Creek 
Nuclear  Generating-Station.  in 


accordance  with  the  conditions 
specified  therein. 

II 

An  inspection  of  licensed  activities 
was  conducted  on  May  17  and  18. 1993. 
The  results  of  this  inspection  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  August  17. 
1993.  The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations. 

The  Licensee  responded  to  the  Notice 
on  September  20, 1993.  In  its  response, 
the  Licensee  admitted  the  violations, 
and  paid  $50,000  of  the  $75,000 
proposed.  However,  the  licensee 
requested  withdrawal  of  the  remaining 
portion  of  the  civil  penahy. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated,  and  that 
the  portion  of  the  civil  penalty  not  paid 
by  the  licensee  should  be  imposed  for 
the  violations  designated  in  die  Notice. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205,  ft  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $25,000  within  30  days 
of  the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington.  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
with  a  copy  to  the  Commission's 
Document  Control  Desk,  Washington. 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 


Administrator.  NRC  Region  1. 475 
Allendale  Road.  King  of  Prussia. 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be 
whether,  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  November,  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  Liebennan, 
Director.  Office  of  Enforcement. 
Appendix — Evaluation  and  Conclusion 

On  August  17. 1993,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Qvil  Penalty 
(Notice)  in  the  amount  of  S7S,000  was  issued 
to  the  licensee  for  Tive  violations  identified 
during  an  NRC  inspection.  GPU  Nuclear 
Corporation  (Licensee)  responded  to  the 
Notice  on  September  20, 1993.  The  Licensee 
admitted  the  violations,  paid  S50,000  of  the 
civil  penalty,  but  requested  withdrawal  of  the 
remaining  S25.0OO  of  the  civil  penalty.  The 
NRC's  evaluation  and  conclusion  regarding 
the  licensee's  requests  are  as  follows: 

J.  Restatement  of  Violations 

A.  Plant  Technical  Specification  (TS)  6.11 
requires,  in  part,  that  procedures  for 
personnel  radiation  protection  be  prepared 
consistent  with  the  requirenwnts  of  10  CFR 
part  20  and  shall  be  approved,  maintained 
and  adhered  to  for  all  operations  involving 
personnel  radiation  exposure. 

Licensee  radiation  safety  procedure  9300- 
ADM-41 10.04,  Rev.  8.  "Radiation  Work 
Permit  (RWP),"  paragraph  7.2.3,  Block  3, 
Work  Description,  written  to  comply  with  TS 
6.11  and  10  CFR  Part  20,  requires  that 
sufficient  detail  be  provided  in  the  RWPs  for 
Radiological  Controls  personnel  to 
understand  the  scope  of  the  task. 

Contrary  to  the  above,  RWP  930254. 
prepared  for  decontamination  work 
scheduled  for  May  7, 1993,  in  the  New 
Radwaste  Building  fill  aisle,  did  not  provide 
sufficient  detail  for  Radiological  Controls 
personnel  to  understand  the  scope  of  the 
task.  Specifically,  the  RWP  did  not  indicate 
that  personnel  would  enter  into  the  batch 
tank  pit  on  the  23'  elevation  of  the  New 
Radwaste  Building.  Consequently,  on  May  7. 
1993.  workers  entered  the  batch  tank  pit, 
while  neither  the  Radiation  Controls 
Technician  providing  job  coverage  to  the 
workers,  nor  the  Radiological  Engineering 
Department,  which  establishes  as  low  as 
reasonably  achievable  (ALARA)  controls  and 
support,  knew  that  this  entry  was  to  be  made^ 
under  this  RWP. 
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B.  10  CFR  20.201(b)  requires  that  each 
Iicens8«  make  such  surveys  as  (1)  may  be 
necessary  to  comply  with  the  requirements  of 
part  20  and  which  (2)  are  reasonable  under 
the  circumstances  to  evaluate  the  extent  of 
radiation  hazards  that  may  be  present.  As 
defined  in  10  CFR  20.201(a).  "survey"  means 
an  evaluation  of  the  ndiation  hazards 
incident  to  the  production,  use.  release, 
disposal,  or  preseoce  of  radioactive  materials 
or  other  sources  of  radiation  under  a  specific 
set  of  conditions.  10  CFR  19.12  requires,  in 
part,  that  all  individuals  working  in  any 
portion  of  a  restricted  area  be  kept  informed 
of  radiation  in  such  portions  of  the  restricted 
area,  and  be  instructed  in  the  precautions 
and  procedures  to  minimize  exposure  to 
radiation.  The  extent  of  these  instructions 
shdll  be  comntensunite  with  potential 
radiological  health  protection  problems  in 
the  restricted  area. 

Contrary  to  the  above,  prior  to  the  May  7. 
1993,  entry  by  personnel  into  the  batch  tank 
pit  on  the  23'  elevation  of  the  New  Radwaste 
Building,  a  portion  of  the  licensee's  restricted 
area  that  was  posted  as  a  locked  hi^ 
radiation  area  and  which  required  respirator 
usage,  the  licensee  did  not  (1)  survey  the 
batch  pit  to  assure  compliance  with  that 
portion  of  10  CFR  20.101  that  limits  total 
occupational  dose  and  (2)  inform  individuals 
working  in  the  area  of  radiation  levels  in  the 
area  and  had  not  instructed  those  individuals 
in  the  precautions  and  procedures  to 
minimize  exposure  to  radiation.  The  floor  of 
the  batch  pit  had  been  covered  with  spilled 
powder  retin  from  the  batch  tank  and  had 
contact  dose  rates  of  about  10  R/hr. 

C.  10  CFR  20  103(c)(2)  requires,  in  part, 
that  the  licensee  maintain  and  implement  a 
respiratory  protection  program  that  includes, 
as  a  minimum,  air  sampling  sufficient  to 
identify  the  hazard  and  permit  proper 
equipment  selection. 

Licensed  radiation  safety  procedure  9300- 
4020.03.  Revision  8,  "Use  of  Respiratory 
Protection  Equipment."  paragraph  7.9.2 
requires  that  the  protection  factor  (PF)  for 
respiratory  protection  equipment  selected  be 
greater  than  the  multiple  by  which  the  peak 
concentration  of  airborne  radioactive 
materials  is  expected  to  exceed  the  values  of 
Appendix  B.  Table  I,  Column  I  of  10  CFR  Part 
20  as  determined  by  the  sampling  of  the 
airborne  contamination. 

Contrary  to  the  above,  on  May  11. 1993.  the 
licensee  did  not  maintain  and  implement  a 
respiratory  protection  program  in  that  (1) 
radiation  workers  were  permitted  entry  into 
the  batch  tank  pit  on  the  23'  elevation  of  the 
New  Radwaste  Building  to  remove  debris, 
without  prior  air  sampling  being  conducted 
in  the  pit  to  identify  the  hazard  and  (2)  the 
respiratory  protection  equipment  (negative 
pressure  full  face  respirators)  worn  by  the 
workers  provided  a  PF  of  50,  which  was  less 
than  the  required  PF  indicated  by  the  air 
sampling  conducted  during  the  pit  entry. 

D.  10  CFR  20.103(a)(3).  requires,  in  part, 
that  for  purposes  of  determining  compliaix« 
with  the  requirements  of  10  CFR  20.103.  the 
licensee  shall  use  suitable  measurements  of 
concentrations  of  radioactive  material  in  air 
for  detecting  and  evaluating  airborne 
radioactivity  in  restricted  areas. 

Contrary  to  the  above,  on  May  11. 1993. 
two  radiation  workers  entered  the  batch  tank 


pit  on  the  23'  elevation  of  the  New  Radwaste 
Building,  a  posted  restricted  area  requiring 
respiratory  protection  equipment  for  entry, 
and  the  licensee  did  not  use  suitable 
measurements  of  concentrations  of 
radioactive  material  in  air  for  detecting  and 
evaluating  airhome  radioactivity. 
Specifically,  only  one  person  had  been 
issued  a  breathing  zone  analyzer  (BZA), 
despite  the  feet  that  only  one  person  could 
enter  the  batch  tank  pit  at  a  time.  This 
resulted  in  a  situation  where  the  worker 
without  the  BZA  could  be  working  in  higher 
concentrations  of  airborne  radioactivity. 

E.  Plant  Technical  Specification  6.11 
requires  that  procedures  for  personnel 
radiation  protection  be  prepared  consi.stent 
with  the  requirements  of  10  CFR  part  20  and 
shall  be  approved,  maintained,  and  adhered 
to  for  all  operators  involving  personnel 
radiation  exposure. 

Licensee  radiation  satiety  procedure  9300- 
ADM-4010.02.  Revision  5.  "ALARA  Review 
Procedure."  Section  7.3.  "ALARA  Review 
Criteria",  in  part,  implements  the 
requirements  of  10  CFR  part  20  by  specifying 
the  circumstances  in  which  an  ALARA 
review  must  be  done. 

Contrary  to  the  above,  as  of  May  18. 1993. 
procedure  930O-ADM-4010.02  did  not 
adequately  specify  criteria  for  performing  an 
ALARA  review  for  highly  contaminated 
systems  and  components  in  that  such 
reviews  were  left  to  the  discretion  of 
Radiological  Engineering  without  guidelines 
for  exercising  that  discretion.  As  a 
consequence.  Radiological  Engineering 
waived  the  performance  of  an  ALARA  review 
for  a  planned  decontamination  task  involving 
highly  contaminated  material  in  a  locked 
high  radiation  exclusion  area — a  situation  for 
which  an  ALARA  review  would  normally 
have  been  warranted  by  sound  radiological 
protection  principles. 

These  violations  are  categorized  in  the 
aggregate  as  a  Severity  i-evel  ill  problem 
(Supplement  IV). 

Civil  Penalty— $75,000. 

2.  Summary  of  Licensee  Request  for 
Mitigation 

The  license,  in  its  response,  admitted  the 
violations,  and  paid  S50.000  of  the  proposed 
civil  penalty.  However,  the  licensee, 
requested  withdrawal  of  the  S25,0O0 
escalation  of  the  civil  penalty.  (The  NRC  had 
escalated  the  base  civil  penalty  of  $50,000  by 
25%  based  on  the  long  terra  corrective 
actions  not  being  adequate  or  timely,  and 
ailother  25%  based  on  the  licensee  s  prior 
performance).  As  a  basis  for  its  request,  the 
licensee  stated  that  prior  to  the  enforcement 
conference,  the  Vice  President/Director  of  the 
Station  directed  that  future  decontamination 
activities,  similar  to  the  May  7  and  11  tasks, 
be  performed  under  the  licensee's  work 
management  planning  process.  The  licensee 
also  indicated  that  Radiological  Controls 
management  had  issued  directives  to  defme 
the  expected  interpretations  of  the  As-Low- 
As  Reasonably-Achievable  (ALARA)  review 
criteria.  These  directives  were  included  in 
the  procedures  shortly  after  the  enforcement 
conference.  Therefore,  the  licensee  requests 
that  the  25%  escalation  based  on  the 
corrective  action  fector  be  withdrawn. 


With  respect  to  the  licensee's  prior 
performance,  the  licensee  contends  that  the 
May  1993  event  and  the  April  1991  event,  the 
latter  being  the  subject  of  a  past  escalated 
enforcement  action  (Reference:  EA  No.  91- 
056).  do  not  have  similar  root  causes. 
Therefore,  the  licensee  maintains  that  the 
two  events  are  not  indicative  of  the  same 
failure,  and  corrective  actions  for  the  April 
1991  event  cannot  be  expected  to  have 
prevented  the  May  7th  event.  On  this  basis 
the  licensee  contends  that  the  25%  escalation 
of  the  base  civil  penalty  on  prior  performance 
is  inappropriate. 

3.  NRC  Evaluation  of  Licensee  Response 

The  NRC  has  evaluated  the  licensee 
response  and  has  determined  that  the 
licensee  has  not  provided  an  adequate  basis 
for  withdrawal  of  the  $25,000  portion  of  the 
civil  penalty  attributed  to  the  50%  escalation 
of  the  base  amount. 

With  respect  to  the  25%  escalation  of  the 
penalty  based  on  corrective  actions,  the 
licensee's  presentation  at  the  June  24, 1993 
enforcement  conference,  more  than  six  weeks 
after  the  event,  indicated  that  the  licensee 
had  not  completed  its  determination  on  a 
need  for  clarifying  the  ALARA  review 
procedure  or  on  the  need  for  instituting  long- 
term  corrective  actions  that  focused  on 
ALARA  review  and  job  planning. 
Weaknesses  in  the  ALARA  procedure  were  a 
major  contributing  factor  in  the  root  cause  of 
the  violations,  because  had  the  procedure 
specified  clear  criteria  for  performing  an 
ALARA  review  in  this  case,  such  a  review 
would  have  provided  the  necessary  elements 
of  radiological  planning  to  prevent  the 
violations  from  occurring. 

The  NRC  recognizes  that  the  licensee  s 
May  24. 1993.  "ALARA  Reviews  and  RWP 
Requirements"  memorandum  instructed  the 
licensee's  staff  to  perform  reviews  for  a  broad 
category  of  work.  However,  at  the 
enforcement  conference,  the  licensee 
indicated  that  they  had  not  determined  if 
these  changes  would  be  made  permanent  by 
incorporating  them  in  the  ALARA  procedure. 
While  the  licensee's  May  24. 1993 
memorandum  constituted  an  adequate 
interim  corrective  action,  it  needml  to  be 
incorporated  into  the  radiation  protection 
procedures  to  qualify  as  a  long-term 
corrective  action,  because  Technical 
Specification  6.11  requires  that  all  operations 
involving  personnel  radiation  exposure  shall 
be  conducted  following  personnel  radiation 
protection  procedures.  In  this  case  the 
necessary  procedure  changes,  including  the 
temporary  change  to  the  ALARA  review 
procedure,  were  not  made  until  the  NRC 
emphasized  the  need  for  permanent 
procedural  guidance  at  the  enforcement 
conference.  Therefore,  the  NRC  maintains 
that  the  licensee's  long-term  corrective 
actions  were  not  adequate  or  timely  and  the 
25%  civil  penalty  escalation  based  on 
corrective  actions  was  appropriate. 

With  respect  to  the  25%  escalation  of  the 
penalty  based  on  past  performance,  the  NRC 
maintains  that  the  1991  and  May  1993  events 
were  similar  in  that  they  both  indicated 
weaknesses  in  job  planning  and 
communication,  and  failure  of  personnel  to 
ensure  that  radiological  requirements 
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regarding  appropriate  survey,  instructions 
and  monitoring  were  followed.  For  example, 
in  1991,  one  operator  entered  a  locked  high 
radiation  area  of  unknown  radiation  intensity 
without  appropriate  siirvey,  monitoring 
equipment,  and  instructions  in  precautions 
and  procedures  to  minimize  exposure  to 
radiation,  as  required  by  the  plant  technical 
specifications  and  the  regulations.  In  May 
1993,  workers  entered  a  highly  contaminated 
locked  high  radiation  area  of  unknown 
radiation  hazard  without  appropriate  survey 
and  instructions,  and  on  one  occasion,  one 
worker  entered  the  same  area  without 
suitable  monitoring  equipment  for  airborne 
radioactivity,  as  required  by  the  regulations. 

In  addition,  the  1991  event  indicated  a 
need  for  the  licensee  to  enhance  its 
procedure  regarding  personnel  monitoring 
during  group  entry,  in  particular,  the  practice 
of  allocating  certain  monitors  to  only  one 
person  when  more  than  the  one  person  was 
entering  the  area.  During  the  May  11, 1993 
event,  the  same  "group  entry"  criterion  was 
applied  and  resulted  in  not  having  suitable 
measurements  of  radioactive  dose  for  one  of 
the  two  workers,  since  they  were  separately 
entering  the  highly  contaminated  area. 

When  considering  whether  to  escalate  the 
penalty  based  on  the  licensee  performance 
foctor.  a  number  of  criteria  are  considered,  as 
stated  in  Section  VI.B.2  of  the  Enforcement 
Policy.  In  addition  to  the  effectiveness  of 
previous  corrective  actions  for  similar 
problems,  those  criteria  consist  of  Systematic 
Assessment  of  Licensee  Performance  (SALP) 
evaluations,  prior  enforcement  history 
overall  as  well  as  in  the  area  of  concern.  The 
base  civil  penalty  may  also  be  escalated  by 
as  much  as  100%  if  the  current  violation 
reflects  the  licensee's  poor  prior 
performance.  Even  if  the  NRC  were  to  accept 
the  licensee's  ai^ument  that  the  events  were 
not  similar,  a  basis  for  partial  escalation 
based  on  past  performance  still  exists,  given 
the  licensee's  prior  enforcement  history  in 
the  area  of  radiological  controls,  since  it 
included  the  escalated  enforcement  action  in 
1991  along  with  several  cited  and  non-cited 
violations  since  then.  In  light  of  the  prior 
events,  the  NRC  could  have  considered  an 
even  higher  escalation,  rather  than  the  25% 
applied,  but  chose  not  to  because  of  the 
licensee's  improving  SALP  rating  in  this  area. 
Therefore,  based  on  the  above,  the  NRC 
maintains  that  25%  escalation  on  the  factor 
is  appropriate. 

4.  NBC  Conclusion 

The  NRC  concludes  that  the  licensee  has 
not  provided  an  adequate  basis  for  mitigating 
the  escalation  of  the  civil  penalty  based  on 
the  corrective  action  and  prior  performance 
adjustment  factors.  Accordingly,  the  NRC  has 
determined  that  a  monetary  civil  penalty  in 
the  amount  of  S25,000  should  be  imposed. 

(FR  Doc  93-28395  Filed  11-17-93;  8:45  am) 
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[Docket  No.  50-482] 

Wolf  Creek  Nuclear  Operating  Corp.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Cominission  (the  Commission)  has 
issued  Amendment  No.  69  to  Facility 
Operating  License  No.  NPF-42,  issued 
to  Wolf  Creek  Nuclear  Operating 
Corporation  (the  licensee),  which 
revised  the  License  and  Technical 
Specifications  for  operation  of  the  Wolf 
Qeek  Generating  Station  located  in 
Coffey  County,  Kansas. 

The  amendment  revises  the  License 
and  the  Technical  Specifications  to 
allow  an  increase  in  the  maximum 
reactor  core  power  level  (rated  thermal 
power)  ftx)m  the  present  value  of  3411 
megawatts  thermal  (MWt)  to  a  revised 
limit  of  3565  MWt.  The  increase  in 
allowed  core  power  combined  with  the 
energy  added  by  the  reactor  coolant 
pumps  would  result  in  the  proposed 
changes  allowing  Wolf  Creek  to  operate 
at  a  nuclear  steam  supply  system  power 
of  3579  MWt.  In  addition  to  the 
increased  core  power  level,  changies 
were  made  in  the  allowable  operating 
temperatures  of  the  reactor  coolant 
system.  The  reductions  in  reactor 
coolant  hot-leg  temperatures  were  made 
in  order  to  reduce  the  potential  for 
stress  corrosion  cracking  of  steam 
generator  tubes. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  June  9, 1993  (58  FR  32392).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  The 
environmental  assessment  and  finding 
of  no  significant  impact  was  published 
in  the  Federal  Register  oln  October  25, 
1993  (58  FR  55086). 


For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  5, 1993,  as 
supplemented  by  letter  dated  October  1. 
1993,  (2)  Amendment  No.  69  to  License 
No.  NPF-^2.  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  insp)ection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington.  DC  20555,  and  at  the 
Local  Public  Document  Rooms,  Emporia 
State  University,  William  Allen  White 
Library.  1200  Commercial  Street, 
Emporia,  Kansas  66801  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas  66621.  A  copy  of  items 
(2).  (3).  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects.  m/IVA/. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  Novemtwr  1993. 

For  the  Nuclear  Regulatory  Commission. 
William  0.  Reckley. 

Project  Manager,  Project  Directorate  lV-2, 
Division  of  Reactor  Projects  lU/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-28394  Filed  11-17-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office:  John  J.  Lane, 
(202) 272-3900. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings, 
Information,  and  Consumer  Services, 
Washington,  DC  20549. 

New 

Municipal  Securities 
Interviews 
File  No.  270-384. 

Notice  if  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  0MB 
approval  a  request  to  conduct  informal 
interviews  of  up  to  100  persons  or 
entities  concerning  issues  related  to 
disclosure  practices  in  the  mimicipvai 
securities  markets.  These  interviews  are 
necessary  to  gain  a  greater 
understanding  and  appreciation  of 
matters  significant  to  regulation  of 
disclosure  provided  by  issuers  and 
market  participants  to  the  primary  and 
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the  secondary  markets  for  municipal 

securities.  Each  interview  is  estimated 
to  require  three  burden  hours.  Persons 
and  entities  interviewed  also  may  be 
asked  to  provide  the  staff,  on  a 
voluntary  basis,  with  any  available  data 
concerning  current  disclosure  practices, 
such  as  existing  studies  and  reports  by 
industry  participants. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  2ver?f>«» 
burden  hours  for  compliance  with 
Conmiission  rules  and  forms  should  be 
directed  to  John  J.  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N\V..  Washington.  DC  20549  and  Gary 
Waxman.  Qearance  Officer.  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  November  8.  1993. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  93-28340  Filed  11-17-93;  8:45  ami 
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[Release  No.  34-33172;  Intematlonai  Series 
RetasM  tio.  610.  FUa  No.  SR-AMEX-03- 
»] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
American  Stock  Excttange,  Inc. 
Relating  to  Index  Warrants  on  the 
Amex  Hong  Kong  30  Index 

November  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( -Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  14, 1993, 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  H,  and 
in  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  clarify  the 
manner  in  which  it  calculates  the  Amex 


Hong  Kong  30  Index  ("Index")  and 
determines  the  settlement  value  of 
warrants  based  on  the  Index.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  Amex, 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receiveid  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Begiilatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  8, 1993,  the  Exchange 
received  Commission  approval  to  list 
and  trade  warrants  on  the  Index. »  The 
Exchange  is  now  proposing,  prior  to  the 
actual  listing  or  trading  of  any  warrants 
on  the  Index,  to  clarify  the  manner  in 
which  it  calculates  the  Index  and 
determines  the  settlement  value  of 
warrants  based  on  the  Index.  The  Index 
value  and  the  settlement  value  will  be 
based  upon  the  most  recent  official 
closing  prices  of  each  of  the  component 
securities  as  reported  by  the  Stock 
Exchange  of  Hong  Kong  ("HKSE*").  The 
Index  is  then  calculated  by  multiplying 
the  HKSE  closing  price  of  each  security 
by  the  number  of  shares  outstanding. 
The  Index  value  for  purposes  of  settling 
warrants  on  the  Index  upon  exercise  or 
at  the  warrant  expiration  will  be 
calculated  based  on  the  most  recent 
official  closing  prices  for  each  of  the 
Index's  component  securities  as 
reported  by  the  HKSE. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with' 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 


'  See  Securities  Exchange  Act  Release  No.  33036 
(October  8. 1993).  58  FR  53588. 


(B)  Self-Beguhtory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(Cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-AMEX-93-29  and  should 
be  submitted  by  December  9, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.3: 


»  17  CFR  20O.3O-3(a)(l2)  (1993). 
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Margaret  H.  McFarUnd. 

Deputy  Secretary. 

IFR  Doc.  93-28338  Filed  11-17-93:  8:45  am) 
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[Release  No.  34-33173;  FHe  No.  SR-CBOE- 
93-49] 

SeJf-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  tt»e 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Options  on  the  CBOE 
Gaming  Index. 

November  9. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
CAcf).  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  27.  1993. 
the  Chicago  Board  Options  Exchange. 
Inc.  C'CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
options  on  the  CBOE  Gaming  Index 
("Gaming  Index"  or  "Index").  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretar>-.  the  CBOE, 
and  at  the  Commission. 

II.  Self'Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled.  European-style 
stock  index  options  on  an  industry 
index,  the  CBOE  Gaming  Index. 

The  CBOE  states  that  the  Gaming 
Index  represents  a  segment  of  the  U.S. 
equity  market  that  is  not  currently 


represented  in  the  derivative  markets 
and.  as  such,  will  offer  investors  a  low- 
cost  means  to  achieve  diversification  or  ' 
to  tilt  a  portfolio  toward  or  away  from 
the  gaming  industry.  The  Index  will 
provide  retail  and  institutional  investors 
with  a  means  to  benefit  from  their 
forecasts  of  that  industry's  market 
performance.  Options  on  the  Index  also 
can  be  utilized  by  portfolio  managers 
and  investors  to  provide  a  performance 
measure  and  evaluation  guide  for 
passively  or  actively  managed  gaming 
industry  funds,  as  well  as  a  means  of 
hedging  the  risks  of  investing  in  the 
gaming  industry. 

1.  Index  Design.  Maintenance,  and 
Calculation 

The  Gaming  Index  is  based  on  fifteen 
gaming  industry  stocks.  Eight  of  those 
stocks  currently  trade  on  the  New  York 
Stock  Exchange  ("NYSE"),  and  seven 
currently  trade  through  the  facilities  of 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ").!  The  Index  is 
priceweighted  and  will  be  calculated  on 
a  real-time  basis  using  last-sale  prices. 
The  Index  is  comprised  of  stocks  that 
range  in  capitalization  from  $137.1 
million  to  $5.1  billion,  as  of  October  20, 
1993.  As  of  that  time,  the  total 
capitalization  of  the  Index  was  $19.6 
billion,  the  median  capitalization  of  the 
stocks  in  the  Index  was  $447.6  million, 
the  largest  stock  in  the  Index  accounted 
for  16.19%  of  the  total  capitalization  of 
the  Index,  and  the  smallest  stock  in  the 
Index  accounted  for  1.57%  of  the  total 
capitalization  of  the  Index.  All  fifteen 
Index  component  stocks  presently  have 
options  listed  upon  them. 

The  Index  will  be  calculated 
continuously  by  the  CBOE  or  its 
designee  and  will  be  disseminated  every 
15  seconds  by  the  CBOE.  If  a  component 
stock  in  not  currently  being  traded,  the 
most  recently  traded  price  will  be  used 
in  the  Index  calculation. 

Similar  to  other  industry  indices  that 
previously  have  been  approved  for 
trading  on  the  Exchange,  the  Gaming 
Index  is  priceweighted  and  reflects 
changes  in  the  prices  of  the  component 
stocks  relative  to  the  base  date.  The 
Index  is  calculated  by  summing  the 
prices  of  the  component  stocks  and  then 
dividing  by  a  divisor  that  yielded  an 
Index  value  of  100.00  as  of  January  2. 
1992.  As  of  October  20,  1993.  the  Index 
value  was  258.79. 

The  Index  will  be  maintained  by  the 
CBOE.  To  maintain  continuity  in  the 
Index  following  an  adjustment  to  a 

'  All  seven  NASDAQ  component  stocks  are 
currently  qualified  for  and  traded  on  the  NASDAQ 
National  Market. 


component  security,  the  divisor  will  be 
adjusted.  Changes  which  may  result  in 
divisor  changes  include,  but  are  not 
limited  to,  spin-offs,  certain  rights 
issuances,  and  mergers  and  acquisitions. 

The  Index  is  reviewed  on 
approximately  a  monthly  basis  by  the 
CBOE  staff.  The  CBOE  may  change  the 
composition  of  the  Index  at  any  time  or 
from  time  to  time  to  reflect  conditions 
in  the  gaming  industry.  If  a  company  in 
the  Index  is  no  longer  representative  of 
the  gaming  industry,  the  stock  will  be 
removed  from  the  Index.  If  it  becomes 
necessary  to  remove  a  stock  from  the 
Index  (generally  due  to  a  takeover  or 
merger),  every  effort  will  be  made  to  add 
a  stock  that  is  representative  of  the 
gaming  indu-stry.  In  such  circumstances, 
the  CBOE  will  take  into  account  the 
capitalization,  liquidity,  volatility,  and 
name  recognition  of  the  proposed 
replacement  stock. 

The  CBOE  will  not  make  any  change 
in  the  composition  of  the  Index  if  such 
change  would  result  in  less  than  ninety 
percent  of  the  Index,  by  weight, 
consisting  of  stocks  that  are  eligible  for 
individual  equity  options  as  provided  in 
CBOE  Rule  5.3.  The  CBOE  will  most 
likely  maintain  fifteen  stocks  in  the 
Index  at  all  times.  Absent  prior  approval 
by  the  Commission,  the  CBOE  will  not 
increase  to  more  than  twenty  or 
decrease  to  fewer  than  ten  the  number 
of  stocks  in  the  Index. 

2.  Index  Option  Trading 

The  Exchange  proposes  to  base 
trading  in  options  on  the  Gaming  Index 
on  the  full  value  of  that  Index.  The 
Exchange  may  list  long-term  index 
option  series  ("LEAPS"),  as  provided  in 
Rule  24.9.  The  Exchange  also  may 
provide  for  the  listing  of  reduced-value 
LEAPS  for  which  the  underlying  value 
will  be  computed  at  one-tenth  of  the 
Gaming  Index.  The  current  and  closing 
index  value  of  any  such  reduced-value 
LEAPS  will,  after  such  initial 
computation,  be  rounded  to  the  nearest 
one-hundredth.  The  Exchange 
submitted  to  the  Commission,  as  an 
exhibit  to  the  present  rule  filing, 
proposed  contract  specifications  for  the 
Gaming  Index  options. 

3.  Exercise  and  Settlement 

Gaming  Index  options  will  have 
European-style  exercise  J  and  will  be 
"A.M.-settled  index  options"  within  the 
meaning  of  the  rules  in  Chapter  XXIV, 
including  Rule  24.9.  which  is  being 
amended  to  refer  specifically  to  Gaming 


»  A  European-Style  option  can  only  be  exercised 
during  a  specified  period  before  the  option  expires. 
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Index  options.3  The  proposed  options 
will  expire  on  the  Saturday  following 
the  thinl  Friday  of  the  expiration 
month.  Thus,  the  last  day  for  trading  in 
an  expiring  series  will  be  the  second 
business  day  (ordinarily  a  Thursday) 
preceding  the  expiration  date. 

4.  Exchange  Rules  Applicable  to 
Industry  Index  Options 

An  industry  index  contract  such  as 
the  Gaming  Index  option  will  be 
deemed  to  be  "narrow-based"  for 
purposes  of  the  position  limit 
requirements  of  Rule  24. 4A.  Ten 
reduced-value  options  will  equal  one 
foil-value  contract  for  such  purposes. 

The  CBOE  represents  that  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  Gaming  Index  options. 

5.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
forthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

IQ  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Commentt 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  D.C.  Copies  of  such  fiUng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93^9  and  should  be 
submitted  by  December  9, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margarai  R  McFarland, 
Deputy  Secretary. 
|FR  Doc.  93-28339  Filed  11-17-93;  8:45  ami 
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[Reteaae  No.  34-33185;  File  No.  SR-NASD- 
93-13] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Filing  Requirements  of  the  Corporate 
Financing  Rule 

November  10. 1993. 

On  May  4, 1993,i  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  thereunder.3  The  proposal 
clarifies  the  exemption  h-om  the  filing 
requirements  of  the  NASD's  Corporate 


Financing  Rule*  for  securities  registered 
on  Form  S-3  »  or  Form  F-3  •  and  offered 
pursuant  to  Rule  415  '  under  the 
Seciuities  Act  of  1933  ("Securities 
Act").  The  proposal  also  clarifies  the 
exemption  from  the  filing  requirements 
of  the  NASD's  Corporate  Financing  Rule 
for  Canadian  securities  registered  on 
Form  F-10  under  the  Securities  Act." 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance, 
appeared  in  the  Federal  Register  on 
May  21, 1993."  The  Commission 
received  one  letter  commenting  on  the 
proposal.  This  order  approves  the  rule 
change. 

NASD  rules  provide  an  exemption 
from  the  filing  requirements  of  the 
Corporate  Financing  Rule  for  offerings 
filed  on  Form  S-3  or  Form  F-3  and 
offered  pursuant  to  Rule  415,  and 
Canadian  offerings  filed  on  Form  F-10 
and  offered  pursuant  to  the  home 
jurisdiction's  shelf  prospectus  offering 
procedures.  On  October  21. 1992,  the 
Commission  approved  amendments 
expanding  the  classes  of  issuers  eligible 
to  file  on  Form  S-3  pursuant  to  Rule 
415.10  In  light  of  these  amendments, 
issuers  newly  eligible  to  file  on  Form  S- 
3  are  also  exempt  from  the  NASD's 
Corporate  Financing  Rule  filing 
requirements. 

The  NASD  has  reviewed  its 
exemption  from  the  Corporate 
Financing  Rule  filing  requirements,  and 
has  concluded  that  it  does  not  have 
suf^cient  information  with  respect  to 
these  newly  eligible  issuers  and 
transactions  to  determine  whether  the 
market  forces  related  to  such  offerings 
result  in  the  presence  of  fair  and 
reasonable  underwriting  terms  and 
arrangements."  Accordingly,  the  NASD 
is  amending  the  Corporate  Financing 
Rule  to  limit  the  exemption  to 
offerings  i»  that  meet  Form  S-3's 
eligibility  criteria  as  set  forth  in  that 


'Under  CBOE  Rule  24.9,  A.M.— settled  index 
options  are  settled  based  on  an  index  value  derived 
6rom  opening  prices  on  the  last  day  of  trading  prior 
to  expiration. 


♦  17  CFK  200.3O-3(a)(12)  (1993). 

'  The  NASD  initially  Hied  the  proposed  rule 
change  with  the  Commission  on  March  10. 1993. 
On  May  4. 1993.  the  NASD  Tiled  Amendment  No. 
1,  which  clarined  the  language  of.  and  statutory 
basis  for,  the  rule  change. 

2  IS  U.S.C  7Ss(b)(l)  (1988). 

'  17  CFR  240.19b-t  (1993). 


<  NASD  Manual.  Rules  of  Fair  Practice.  An.  m. 
Sec.  44(b)(7)(C)  (CCH)  1 2200D. 

» 17  CFR  239.13. 

•17  CFR  239.33. 

'  17  CFR  230.415. 

•17  CFR  239.40. 

•Securities  Exchange  Act  Release  No.  32316  (May 
17,  1993).  56  FR  29672. 

"•Securities  Act  Release  No.  8964  (October  22, 
1992).  57  FR  48970  (October  29. 1992). 

<<  In  this  connection,  the  NASD's  Corporate 
Financing  Department  conducted  a  preliminary 
review  of  Tilings  of  issuers  that  would  meet  the  new 
Form  S-3  standards,  and  identified  compensation 
or  regulatory  issues  in  a  numlwr  of  the  Tilings. 

"The  NASD  determined  tliat  investment  grade 
non<onvertible  debt  and  investment  grade  non- 
convertible  securities  registered  on  amended  Form 
S-3  should  continue  to  be  exempt  from  the 
Corporate  Financing  Rule  Filing  Requirements, 
regardless  of  the  registration  form  relied  on,  under 
a  separate  exemption  set  forth  in  Section  (b)(7)(B) 
of  llie  Corporate  Financing  Rule. 
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Form  prior  to  October  21, 1992— i.e.,  the 
date  of  the  Commission's  approval  of 
the  amendments  to  Form  S-3.i3  The 
NASD  will  undertake  a  review  of 
offerings  filed  with  the  NASD  on  Form 
S-3  that  are  offered  pursuant  to  Rule 
415  by  companies  that  would  not  meet 
the  prior  criteria  for  Form  S-3  to 
determine  whether  the  market  forces 
related  to  such  offerings  result  in  the 
presence  of  fair  and  reasonable 
underwriting  terms  and  arrangements. i* 

The  NASD  is  also  amending  the 
exemption  from  the  filing  requirements 
of  the  Corporate  Financing  Rule  for 
offerings  of  foreign  private  issuers  filed 
on  Form  F-3  and  Canadian  offerings 
filed  on  Form  F-10.  At  the  time  it 
amended  Form  S-3.  the  Commission 
had  not  proposed  amendments 
expanding  the  class  of  issuers  eligible  to 
file  on  Form  F-3  or  Form  F-10.  Since 
that  time,  the  Commission  has  adopted 
amendments  to  Form  F-10  expandmg 
the  class  of  issuers  eligible  to  file  on  that 
Form.'*  and  has  proposed  amendments 
to  Form  F-3  expanding  the  class  of 
issuers  eligible  to  file  on  that  Form.io 
The  NASD  believes  it  should  clarify  its 
Form  F-3  and  Form  F-10  exemption  in 
light  of  the  Commissions  amendments 
to  Form  F-IG,  and  in  the  event  the 
Commission  adopts  amendments  to 
Form  F-3  in  the  future.  Therefore,  the 
NASD  it  amending  the  Corporate 
Financing  Rule  to  reflect  that  the  Form 
F-3  and  Form  F-10  filing  exemption  is 
limited  to  offerings  that  meet  the 
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"The  NASD  indicated  thar  il  will  publish  the 
prior  version  of  Form  S-3  in  a  Notice  to  Members, 
and  will  include  a  reference  to  that  Notice  to 
Members,  following  Subsection  (b)(7)(C)  of  the 
Corporate  Rnancing  Rule  in  the  NASD  Manual 
specifying  that  the  Notice  of  Members  includes  a 
copy  of  Form  S-3  a*  in  effect  prior  to  October  21 
1992.  NASD  suff  will  provide  determinations  to 
members  and  their  counsel  as  to  whether  an 
offering  would  meet  the  objective  criteria  of  Form 
S-3  as  in  effect  prior  to  October  21. 1992.  Letter 
from  Suzanne  E.  Rothwell.  Associate  General 
Counsel.  NASD,  to  Selwyn  Notelovitz,  Branch 
Chief.  Division  of  Market  Regulation.  SEC  (April  14, 
1993).  The  NASD  will  follow  the  same  approach  for 
Forms  F-3  and  F-10.  as  discussed  below. 

'<The  NASD  anticipates  that  its  review  will  cover 
the  period  of  one  year  following  the  effective  date 
of  the  proposed  rule  change.  The  NASD  has  agreed 
to  provide  the  Commission  with  a  report  of  its 
findings  within  18  months  following  tU  effective 
date  of  the  r^jle  change.  See  letter  from  Suzanne  E 
Rothwell.  AMociate  General  Counsel.  NASD,  to 
Selwyn  Notelovitz.  Branch  Chief.  SEC  (September 
3.  1993). 

"See  Securities  Act  Release  No.  7025  (November 
3. 1993)  (eliminating  the  market  capitalization 
threshold.  e*tablishing  a  public  float  threshold  of 
U.S.  $75  millioa  and  reducing  the  reporting  history 
requirements  to  12  months). 

"See  Securities  Act  Release  No.  7029  (November 
3. 1993)  (reducing  the  public  float  threshold  to  U.S. 
$75  million  and  the  reporting  history  requirement 
to  12  months). 


eligibility  criteria  as  set  forth  in  those 
Forms  prior  to  October  21. 1992.»7 

The  NASD  recognizes  its 
responsibility  to  ensure  that  application 
of  the  Rule  does  not  impose  a 
substantial  burden  on  issuers.  In  this 
regard,  the  NASDs  Corporate  Financing 
Department  maintains  prt)cedures  to 
expedite  its  review  of  shelf  offerings. '« 
The  NASD  will  clarify  these  procedures 
in  its  Notice  to  Membiers  announcing 
approval  of  the  rule  change. 

The  Commission  received  one 
comment  letter  opposing  the  proposal, 
from  the  firm  of  Sullivan  &  Cromwell.ia 
The  NASD  responded  to  issues  raised 
by  the  commenter  in  letters  dated  July 
20  20  and  September  17. 1993. 2» 
Sullivan  &  Cromwell  argues  that  the 
NASD's  rationale  for  the  rule  change  is 
inconsistent  with  the  Commission's 
determination  to  expand  the  availability 
of  Form  S-3  to  a  larger  class  of  issuers. 
Sullivan  &  Cromwell  notes  that  NASD 


"See  Securities  Act  Release  No.  C902  (June  21 
1991).  56  FR  30036  (July  1.  1991). 

••The  procedures  previously  approved  by  the 
NASDs  Corporate  Financing  ConmiUee  are  as 

follows: 

1.  Where  the  participating  NASD  member(s)  have 
not  been  determined,  the  issuer  may  file  the 
offering  with  the  NASD  on  behalf  of  potential 
NASD  member  participants. 

2.  All  necessary  documents  should  be  filed  as  set 
forth  in  Section  (bK5)  of  the  Corporate  Financing 

3.  Tlie  cover  letter  to  the  filing  should  include  all 
mformation  listed  under  ■Information  Required  to 
Be  Filed"  in  subsection  (b)(6)  of  the  Corporate 
Financing  Rule  requiring,  inter  alia,  estimates  of  the 
maximum  underwriting  compensation,  maximum 
price  per  share,  and  maximum  amounts  of  any 
other  underwriting  compensation,  as  well  as  a 
statement  of  any  affiliations  between  the  issuer,  any 
NASD  member,  and  any  purchases  of  securities  of 
the  issuer  made  by  any  NASD  member  in  the  prior 
twelve  months. 

4^The  Corporate  Financing  Department  staff  will 
render  an  opinion  of  no  objection*  to  the 
underwriting  terms  and  arrangemenu  if 
undertakings  are  received  with  respect  to  the 
compensation  and  disclosure  of  the  compensation 
in  the  offering  document  and  to  the  effect  that  the 
Corporate  Financing  Department  would  be  notified 
of  any  changes  of  issuer-member  affiliation  or 
purchases  of  the  issuer  s  securities  by  a  member. 

5.  In  recognition  of  the  market  timing  issues 
associated  with  shelf  offerings,  the  staff  of  the 
Corporate  Financing  Department  are  authorized  to 
grant  priority  to  the  review  of  shelf  offerings.  In 
order  to  determine  the  timetable  for  a  proptied 
shelf  offering,  NASD  staff  routinely  contact  counsel 
on  the  date  the  offering  is  filed.  NASD  staff  believe 
that  in  every  case  where  the  SEC  staff  grants  "no 
review"  status  to  an  offering.  NASD  review  is 
completed  within  the  underwriter's  time 
constraints.  The  average  length  of  time  for  review 
of  all  offerings  on  a  Form  S-3  is  currently  4.7  days. 
Release  No.  34-32316. 
••See  letter  from  Sullivan  ft  Cromwell  to 
Jonathan  G.  Katz.  Secretary.  SEC  (June  9. 1993). 

»See  letter  from  Suzanne  E.  Rothwell,  Associate 
General  Counsel,  NASD,  to  Selwyn  Notelovitz 
Branch  Chief.  SEC  ("NASD  July  letter"). 

»•  See  letter  from  Suzanne  E.  Rothwell.  Associate 
General  Counsel.  NASD,  to  Selvirvn  Notelovitz. 
Branch  Chief.  SEC  ("NASD  September  17  letter") 


filing  requirements  impose  significant 
costs  in  terms  of  filing  fees  and  legal 
expenses,  and  can  delay  the  offering. 
Sullivan  &  Cromwell  believes  that  the 
additional  expense  and  delay  is 
inconsistent  with  the  Commission's 
intent  to  eliminate  unnecessary 
regulatory  obstacles  and  increasing  the 
flexibility  and  efficiency  of  (he  shelf 
registration  process. 

Sullivan  &  Cromwell  also  argues  that 
issuers  newly  eligible  to  file  on  Form  S- 
3  are  financially  sophisticated  and 
capable  of  protecting  their  interests  in 
negotiating  underwriting  arrangements. 
Sullivan  &  Cromwell  points  out  that  the 
amendments  to  Form  S-3  did  not 
reduce  the  amount  of  information  these 
issuers  must  disclose  to  the  investing 
public,  and  that  these  issuers  are  closely 
followed  by  market  professionals. 
Accordingly.  Sullivan  &  Cromwell 
believes  that  market  forces  are  sufficient 
to  ensure  fair  and  reasonable 
underwriting  terms  and  arrangements 

In  response,  the  NASD  argues  that  the 
Commission's  concerns  in  amending 
Form  S-3  focused  on  market  following 
and  public  float,  whereas  the  NASD  is 
concerned  principally  with  the  fairness 
of  the  underwriter  compensation 
arrangements.  The  NASD  believes  that 
while  a  one-year  reporting  history  is 
sufficient  to  justify  the  incorporation- 
by-reference  form  of  disclosure  in 
connection  with  a  secondary  offering,  a 
one-year  reporting  historv  does  not 
necessarily  ensure  fair  underwriting 
terms  and  arrangements.  The  NASD 
notes  that  in  its  study  of  offerings  by 
these  newly  eligible  issuers,  a 
significant  number  of  proposed 
underwriting  arrangements  did  not 
comply  with  the  Corporate  Financing 
Rule.  In  addition,  the  NASD  argues  that 
the  benefits  of  the  proposed  rule  change 
in  terms  of  ensuring  fair  and  reasonable 
underwriting  arrangements  outweigh 
the  costs  attributable  to  increased  fees, 
legal  expenses,  and  delay. 

Sullivan  &  Cromwell  also  objects  to 
footnote  5  of  the  NASDs  filing,22  which 
clarifies  the  NASD's  position  that  the 
Form  S-3.  Form  F-3.  and  Form  F-10 
exemptions  from  the  Corporate 
Financing  Rule  filing  requirements 
cannot  be  used  for  offerings  when  the 
Rule  415  box  is  checked  on  the  cover 
page  of  the  registration  statement  but 
the  securities  are  distributed  in  a  single 
traditional  underwriting  arrangement 
shortly  after  effectiveness.  Sullivan  & 
Cromwell  argues  that  to  the  extent 
financial  sophistication  and  market 
interest  can  be  presumed  from  Form  S- 
3  eligibility.  Form  S-3  issuers  should  be 
able  to  protect  their  own  interests  in 


"Release  No.  34-32316. -58  FR  at  29673.  n.5 
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negotiating  underwriting  arrangements. 
Thus,  there  is  no  reason  to  limit  the 
exemption  from  the  Corporate 
Financing  Rule  to  offerings  pursuant  to 
Rule  415,  in  which  the  securities  are 
distributed  in  a  series  of  delayed 
transactions  as  opposed  to  a  single 
transaction. 

The  NASD  responds  that  the 
interpretation  referred  to  in  footnote  5 
merely  reflects  the  NASD's  original 
intent  to  limit  the  Corporate  Financing 
Rule  filing  exemption  to  "delayed 
basis"  shelf  offerings.23  Furthermore, 
the  NASD  believes  that  it  is 
inappropriate  for  a  member  to  rely  on  an 
exemption  from  the  filing  requirements 
of  the  Corporate  Financing  Rule  if,  at 
any  time  between  filing  and  the 
effective  date,  the  member  does  not 
reasonably  believe  that  the  offering 
qualiRes  for  the  exemption.^*  For 
example,  a  Rule  415  election  on  the 
cover  page  of  Form  S-3  may  relate  to 
the  future  issuance  of  common  stock 
underlying  warrants  or  common  stock 
registered  on  behalf  of  selling 
shareholders,  and  not  to  securities 
offered  on  the  same  registration 
statement  that  are  to  be  sold  in  a 
conventional  underwriting  shortly  after 
effectiveness.  Thus,  the  fact  that  an 
issuer  fiUng  on  Form  S-3  is  relying  on 
Rule  415  should  not  automatically 
qualify  the  offering  for  an  exemption 
under  the  Corporate  Financing  Rule. 
Similarly,  when  a  registrant  files  with 
the  Commission  on  Form  S-3  and  relies 
on  Rules  415  and  430A,2s  the  possibility 
arises  that  the  securities  may  be  sold  in 
a  traditional  underwriting  arrangement 
shortly  after  effectiveness.  The  NASD 
believes  that  an  offering  in  which  the 
registrant  is  relying  on  both  Rule  415 
and  Rule  430A  should  not  be  eligible  for 
the  Corporate  Financing  Rule  exemption 
because  the  member  cannot  reasonably 
believe  that  the  offering  qualifies  for  the 
exemption. 

The  Conmiission  has  considered  the 
above  comments  and  has  determined  to 
approve  the  NASD's  proposed  rule 
change.  The  Commission  recognizes  the 
NASD's  obligation  to  ensure  the  fairness 
of  underwriting  terms  and  arrangements 


"  Sm  NASD  July  letter  at  2. 

'4  See  NASD  Septemtw  17  letter  at  4-S. 

i>  Under  Rule  430A,  certain  pricing  and 
underwriting  compensation  intornuition  need  not 
appear  in  the  registration  statement  at  the  time  it 
becomes  effective,  provided  the  information  is 
included  In  a  Tinal  prospeaus  filed  with  the  SEC 
within  five  days  ibilowing  the  effective  dale  of  the 
offering.  17  CFR  230.430A.  A  registrant  that  is 
eligible  to  engage  in  a  delayed  offering  pursuant  to 
Rum  415  tHit  is  uncertain  at  the  time  of  Tiling 
whether  or  not  the  sectiritie*  will  be  offered 
promptly  after  effectiveness  or  on  a  delayed  basis 
may  retain  the  option  to  proceed  under  either  Rule 
415  or  Rule  430A.  Securities  Act  Release  No.  S714 
(May  27. 1987),  52  FR  212S2  (June  5, 1987). 


as  a  self-regulatory  organization 
registered  under  section  15A  of  the  Act. 
The  Commission  believes  that  in  light  of 
the  NASD's  findings  regarding  newly 
eligible  issuers,  continued  review  of 
these  issuers'  underwriting 
compensation  arrangements  may  benefit 
investors  by  ensuring  that  a  greater 
share  of  the  offering  proceeds  accrue  to 
the  issuer. 

At  the  same  time,  the  Commission 
believes  that  the  rule  change 
appropriately  balances  the  need  to 
ensure  investor  protection  with  the 
interests  of  issuers  in  reduced  regulatory 
burdens  and  increased  efficiency  for 
offerings  off  the  shelf.  In  this  regard,  the 
Commission  recognizes  that  the  NASD 
has  established  special  procedures  for 
expediting  its  review  of  shelf  offerings, 
and  that  the  NASD  states  that  it 
consistently  completes  its  review  of 
these  offerings  within  the  underwriter's 
time  constraints.  The  Commission, 
therefore,  does  not  believe  that  the  rule 
change  imposes  significant  regulatory 
inefficiencies  on  issuers  filing  on  Form 
S-3,  Form  F-3,  or  Form  F-10.2* 

In  addition,  the  Commission  has 
reviewed  the  NASD's  interpretation, 
referred  to  in  footnote  5  of  the  rule 
filing,  that  the  Form  S-3  and  Form  F- 
3  exemption  from  the  Corporate 
Financing  Rule  filing  requirements 
caimot  be  used  for  offerings  when  the 
Rule  415  box  is  checked  on  the  cover 
page  of  the  registration  statement  but 
the  securities  are  distributed  in  a  single 
traditional  underwriting  arrangement 
shortly  after  effectiveness.  The 
Commission  believes  that  it  is 
reasonable  for  the  NASD  to  limit  its 
exemption  from  the  Corporate 
Financing  Rule  filing  requirements  to 
offerings  that  qualify — both  at  the  time 
of  filing  and  up  to  the  effective  date — 
for  the  NASD's  exemption  as  a  delayed 
basis  shelf  offering  filed  on  Form  S-3 
under  Rule  415.27 

For  these  reasons,  and  for  the  reasons 
stated  above,  the  Commission  finds  that 


u  Nevertheless,  the  Commission  is  concerned 
that  the  rule  as  drafted  may  make  It  inconvenient 
to  locate  the  eligibility  requirements  for  the  Form 
S-3,  Form  F-3.  and  Form  F-10  filing  exemptions 
from  the  Corporate  Financing  Rule.  These 
requirements  will  appear  only  in  the  NASD  Notice 
to  Members  announcing  approval  of  the  rule 
change.  The  Commission  believes  that  after  gaining 
experience  in  administering  and  interpreting  the 
rule,  the  NASD  should  consider  making  the 
relevant  eligibility  requirements  more  accessible  to 
members  and  their  counsel 

2' In  its  release  adopting  the  amendments  to  Form 
S-3,  the  Commission  reminded  potential  registrants 
that  "disclosure  in  the  registration  statement  at  the 
time  of  effectiveness  should  accurately  reflect  th« 
registrant's  current  plans  and  arrangements  with 
respect  to  the  distribution  of  its  seciuitie*." 
Securities  Act  Release  No.  6964  (October  22, 1992), 
57  FR  48970  (October  29, 1992). 


the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A(b){6)  of  the  Act."  Section  15A(b)(6) 
requires  that  the  NASD's  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing  and  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  proposed 
rule  change  will  promote  just  and 
equitable  principles  of  trade  and  in 
general  protect  investors  and  the  public 
interest  by  ensuring  compliance  with 
the  NASD's  Corporate  Financing  Rule  in 
terms  of  fair  and  reasonable 
underwriting  terms  and  arrangements. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-93-13 
be,  and  hereby  is  approved,  effective 
February  1, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  2* 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 
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[Release  No.  34-33171;  FUe  No.  SR-PSE- 
92-20] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  Pacific  Stocit  Exchange 
Inc.,  Relating  to  the  Insider  Trading 
and  Securities  Fraud  Enforcement  Act 
of  1988 

November  9, 1993. 
I.  Introduction 

On  December  14. 1992.  the  Pacific 
Stock  Exchange  Inc  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act ")  1  and  Rule  19h-4 
thereunder,^  a  proposed  rule  change  to 
adopt  Rule  2.6(e)  relating  to  the 
establishment,  maintenance  and 
enforcement  of  procedures  designed  to 
prevent  the  misuse  of  material,  non- 


»»15U.S.C78o-3(b)(6). 
»17  CFR  20O.3O-3(a)(12). 
1 1S  U.S.C  78s(b)(l)  (1968). 
a  17  CFR  240.19t>-4  (1991). 


Federal  Register  /  Vol.  58.  No.  221  /  Thursday.  November  18.  1993  /  NoUces 


public  information.  On  October  25 
1993.  the  PSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.  J 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  April  27. 1993.*  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 
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II.  Description  of  the  Proposal 

A.  Background 

In  November  1988.  Congress  enacted 
the  Insider  Trading  and  Securities  Fraud 
Enforcement  Act  of  1988  ("ITSFEA"). 
designed  primarily  to  prevent,  deter, 
and  prosecute  insider  trading.*  ITSFEA 
created  a  new  section  15(0  of  the  Act* 
to  require  broker-dealers  to  maintain 
procedures  designed  to  prevent  the 
misuse  of  material,  non-public 
information  by  such  broker-dealers  or 
any  person  associated  with  such  broker- 
dealers.  ITSFEA  also  grants  the 
Commission  broad  rule-making 
authority  concerning  so-called  "Chinese 
Wall"  procedures  developed  by  broker- 
dealers  to  deter  and  prevent  insider 
trading,'  Pursuant  to  this  grant  of  rule- 
making authority,  the  Division 
undertook  a  comprehensive  review  of 
broker-dealer  policies  and  procedures 
and.  in  March  of  1990.  issued  a  report 
of  its  findings,  conclusions  and 
recommendations."  In  the  Report,  the 
Division  stated  that,  among  other  things, 
it  was  concerned  about  the  need  for 
firms  to  "maintain  documentation 
sufficient  to  recreate  actions  taken 
pursuant  to  Chinese  Wall  procedures."* 
Accordingly,  the  Division  urged  the  self- 
regulatory  organizations  ("SROs")  to 
develop  standards  of  documentation  for 
their  member  firms  as  well  as  effective 
examination  programs. 

B.  The  Proposal 

The  proposed  rule  change  would 
establish  a  new  Exchange  Rule  2.6(e). 
which  is  designed  to  supplement 
section  15(f)  of  the  Act.  Proposed  Rule 

»  See  lattor  from  Oeeiu  G.  Doherty.  Senior 
Attorney.  OpticMu  Compliance,  PSE.  to  Diana  Luka, 
Branch  Chief,  Exchange  Regulation.  Division  of 
Market  Regulation.  CommiMion.  dated  October  25, 
1993.  Amendment  No.  1  made  non-substantive, 
clarifying  changes  to  the  proposal. 

'SeeSecuritiee  Exchange  Act  Release  No.  32178 
(April  21, 1W3),  M  ra  25685  (April  27, 1993). 
»4Pub.LNa  100-704. 

•  15  U.S.a  780(f)  (1988). 

'  "Chinese  Walls"  are  broker-dealer  policies  and 
procedures  designed  to  segment  the  How  and 
prevent  the  misuse  of  material,  non-public 
information. 

•  See  Broker-Dealer  Policies  and  Procedures 
Designed  to  Segment  the  Flow  and  Prevent  the 
Misuse  of  Material  Non-public  Information 
("Report"),  Division  of  Market  Regulation. 
Commission.  March  1990. 

■/d.at2& 


2.6(e)  would  require  every  member  of 
the  Exchange  to  establish,  maintain  and 
enforce  written  policies  and  procedures 
reasonably  designed  to  prevent  the 
misuse  of  material,  non-public 
information  by  such  member  and  any 
person  associated  with  the  member.  In 
addition.  Rule  2.6(e)  would  mandate 
that  all  members  that  are  required  to  file 
SEC  Form  X-17A-5  ("FOCUS  Reports") 
with  the  Exchange  on  an  annual  basis 
must  submit  with  their  FOCUS  Reports 
an  attestation  signed  by  such  members 
stating  that  the  procedures  mandated  by 
this  Rule  have  been  established. 
enforced  and  maintained.  Finally,  the 
proposed  Rule  would  estabUsh 
minimum  standards  for  compliance 
with  the  recordkeeping  requirements  of 
the  Rule  and  the  Act.  and  require  any 
members  and  associated  persons  who 
become  aware  of  any  possible  misuse  of 
material,  non-pubhc  information  to 
notify  promptly  the  Exchange's  Equities 
or  Options  Surveillance  Department. 

The  proposal  contains  four 
Commentaries  to  Rule  2.6(e). 
Commentary  .01  describes  conduct  that 
would  constitute  the  misuse  of  material, 
non-public  information.  Specifically, 
such  conduct  would  include,  but  would 
not  be  limited  to:  (1)  Trading  in  any 
securities,  or  in  any  related  securities, 
options  or  other  derivative  securities 
issued  by  a  corporation  while  in 
possession  of  material.  non-pubUc 
information  concerning  the  corporation; 
(2)  trading  in  a  security  or  related 
options  or  other  derivative  securities 
while  in  possession  of  material,  non- 
public information  concerning 
imminent  transactions  in  the  security  or 
related  securities;  and  (3)  disclosing  to 
another  person  or  entity  any  material 
non-public  information  involving  a 
corporation  whose  shares  are  publicly 
traded  or  an  imminent  transaction  in  an 
underlying  security  or  related  securities 
for  the  purpose  of  facilitating  the 
possible  misuses  of  such  material,  non- 
public information. 

The  Exchange  states  that  the  scope  of 
the  aforementioned  definition  is 
intended  to  be  consistent  with  the  goal 
of  section  15(f)  of  the  Act  and  ITSFEA: 
To  prevent  the  misuse  of  material,  non- 

Eublic  information.  The  Exchange 
Blieves  that  this  definition  should  be 
broad  enough  to  encompass 
frontiimning,  trading  on  the  basis  of 
material  corporate  inside  information, 
tipping  and  misappropriating  material 
corporate  inside  information. 

Commentary  .02  would  define  the 
terms  "associated  person"  and  "person 
associated  with  a  member"  as  any 
partner,  officer,  director,  or  branch 
manager  of  a  member  (or  any  person 
occupying  a  similar  status  or  performing 


similar  functions),  any  person  directly 
or  indirectly  continuing,  controlled  by, 
or  under  common  contit)l  with  a 
member,  or  any  employee  of  a  member. 
The  Exchange  states  tiiat  tiie  purpose  of 
this  Commentary  is  to  provide  a 
definition  that  is  consistent  with  the 
definition  of  "associated  person"  in 
section  3(a)(21)  of  the  Act.io 

Commentary  .03  would  require  that, 
at  a  minimum,  each  member  establish, 
maintain  and  enforce  certain  policies 
and  procedures  pursuant  to  Rule  2.6(e). 
Specifically,  members  would  be 
required  to:  (1)  Advise  all  associated 
persons  in  writing  of  the  prohibition 
against  the  misuse  of  material,  non- 
public information;  (2)  maintain  for  at 
least  three  years.  Uie  first  two  years  in 
an  easily  accessible  place,  signed 
attestations  from  each  member 
organization,  and  all  associated  persons 
of  that  member  organization,  affirming 
their  awareness  of.  and  agreement  to 
abide  by.  the  above-mentioned 
prohibitions;  (3)  maintain  for  at  least 
three  years,  the  first  two  years  in  an 
easily  accessible  place,  copies  of  ti^de 
confirmation  and  monthly  account 
statements  for  each  account  in  which  an 
associated  person  either  has  a  direct  or 
indirect  interest  or  makes  investment 
decisions.  The  member  organization 
would  be  required  to  review  all  such 
account  statements  and  trade 
confirmations  at  least  quarterly  for  the 
purpose  of  detecting  the  possible  misuse 
of  material  non-public  information;  and 
(4)  all  associated  persons  would  be 
required  to  disclose  to  the  member 
organization  whether  they,  or  any 
persons  in  whose  account  they  have  a 
direct  or  indirect  financial  interest  or 
make  investinent  decisions,  is  an  officer 
director,  or  10%  shareholder  in  a 
company  whose  shares  are  publicly 
ti^ded.  Any  transaction  in  the  stock  (or 
option  thereon)  of  such  company  must 
be  reviewed  to  determine  whetiier  the 
transaction  may  have  involved  a  misuse 
ofnjaterial  non-pubUc  information. 

The  Exchange  states  that  the 
standards  in  this  Commentary  are 
intended  to  be  minimum  standards  for 
compliance  witii  the  record-keeping 
requirement  of  the  Act  and  the  Rule. 
According  to  the  Exchange,  adherence 
to  these  standards  will  not.  in  all  cases, 
necessarily  constitute  compliance  with 
the  Act  and  the  Rule  for  all  members. 
The  adequacy  of  any  one  member's 
pohcies  and  procedures  will  depend  on 
the  nature  of  that  member's  business. 

Commentary  .04  and  the  Bulletin 
(Exhibit  B  to  the  proposed  rule  change) 
describes  a  set  of  forms,  denominated  as 
the  "Sample  ITSFEA  CompUance 

'»15U.S.C78c(a)(21)(1988). 
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Procedures"  (Exhibit  C  to  the  proposed 
rule  change),  which  may  be  used  by 
certain  "el'^ible  members"  to  facilitate 
their  comp.iance  with  the  record- 
keeping and  Tiling  requirements  of  Rule 
2.6(e).  "Eligible  members"  are  member 
organizations  and  sole  PSE  members 
that  do  not  carry  or  introduce  customer 
accounts  and  for  whom  the  Exchange  is 
the  Designated  Examining  Authority 
C'DEA").  The  Exchange  states  that  the 
sample  ITSFEA  forms  are  intended  to 
constitute  the  minimum  policies  and 
procedures  required  by  the  Act  and  the 
Rule.  Their  use,  however,  would  not 
ensure  compliance  with  the  record- 
keeping and  filing  requirements. 

Tne  Sample  ITSFEA  Compliance 
Procedures  require.  (1)  All  associated 
persons  to  disclose  each  securities 
account  in  which  they  have  a  direct  or 
indirect  Tinancial  interest,  or  make 
investment  decisions;  (2)  all  associated 
persons  to  disclose  whether  they  are  an 
officer,  director  or  10%  shareholder  in 
a  compan\  whose  shares  are  publicly 
traded  or  ii  any  persons  in  whose 
account  they  have  a  direct  or  indirect 
financial  interest  or  over  whose  account 
they  may  make  investment  decisions  is 
an  officer,  director,  or  10%  shareholder 
in  a  company  whose  shares  are  publicly 
traded;  (3)  a  written  affirmation  by  all 
associated  persons  that  they  understand 
and  will  abide  by  the  prohibition 
against  the  misuse  of  material,  non- 
public information;  and  (4)  the 
designation  of  a  Senior  Reporting 
Member  to  be  responsible  for 
implementing  all  necessary  policies  and 
procedures  on  behalf  of  the  member 
organization.  The  Senior  Reporting 
Member  must  submit  a  written 
affirmation  that  he  or  she  ensures  that 
all  of  the  ITSFEA  compliance 
procedures  are  being  followed, 
including  the  regular  review  of  all 
accounts  and  trading  activities  of 
associated  persons. 

III.  Discussion  and  Conclusion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(5)  of  the  Act,  in 
particular,!!  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  promote  just  and 
equitable  principles  of  trade.  The 
proposal  will  accomplish  this  by  setting 
standards  and  bringing  consistency  to 
member  practices  to  prevent  the  misuse 
of  materiaK  non-public  information. 

Broker-dealer  Chinese  Walls  predate 
section  15(f)  of  the  Act  and  have 
evolved  to  include  policies  and  physical 
apparatus  designed  to  prevent  the 


improper  or  unintended  dissemination 
of  market  sensitive  information  from 
one  division  of  a  multi-service  firm  to 
another.  The  Chinese  Wall  procedures 
also  have  developed  trading  reviews 
designed  to  prevent  and  detect  illegal 
trading.  Prior  to  the  existence  of  section 
15(f),  however,  the  policies  and 
procedures  varied  from  one  broker- 
dealer  to  the  next,  ranging  from  very 
tight,  centralized  control  of  information 
and  review  to  little  or  ito  review  or 
follow-up.  The  Division,  in  its  Report, 
stated  that  broker-dealer  oversight  with 
regard  to  section  15(f)  is  an  important 
issue  and  is  best  effectuated  by  SRO 
examinations  and  regulation  subject  to 
Commission  oversight. »2  The 
Commission  believes  that  the  PSE's 
proposal  adequately  addresses  the 
concerns  raised  in  the  Division's  Report 
and  that  it  should  help  to  prevent  the 
misuse  of  material  non-public 
information  by  brokers  and  dealers. 

Sp>ecifically.  the  Commission  believes 
that  the  policies  and  procedures  set 
forth  in  Rule  2.6(e)  and  the 
corresponding  Commentaries  will  serve 
to  ensure  that  PSE  members  establish, 
maintain  and  enforce  policies  to  prevent 
the  misuse  of  material,  non-public 
information,  thereby  helping  to  assure 
that  PSE  members  are  in  compliance 
with  section  15(f)  of  the  Act.  First,  the 
requirement  that  all  associated  persons 
be  advised  in  writing  of  the  prohibition 
against  the  misuse  of  material,  non- 
public information  as  defined  in  the 
Rule,  and  the  requirement  that  member 
organizations  and  persons  associated 
with  them  sign  attestations  affirming 
their  awareness  of,  and  agreement  to 
abide  by.  the  aforementioned 
prohibitions  will  ser\'e  to  heighten 
awareness  of  associated  persons  of  this 
prohibition.  Second,  the  requirement 
that  member  organizations  maintain 
copies  of  trade  confirmations  and 
monthly  account  statements  for  each 
account  in  which  an  associated  person 
has  a  direct  or  indirect  financial  interest 
or  makes  investment  decision  will  assist 
Exchange  and  Commission  review  of 
those  records  and  make  any  fraudulent 
acts  easier  to  deter  and  detect.  Third, 
the  requirement  that  all  associated 
persons  disclose  to  the  member 
organization  whether  they,  or  any 
person  in  whose  account  they  have  a 
direct  or  indirect  financial  interest,  or 
make  investment  decisions  is  an  officer, 
director  or  10%  shareholder  in  a 
company  whose  shares  are  publicly 
traded,  and  the  requirement  that 
transactions  in  the  stock  (or  option 
thereon)  of  such  company  be  reviewed 
to  determine  whether  the  transaction 


may  have  involved  a  misuse  of  material 
non-public  information  will  assist  the 
Exchange  and  the  Commission  in  the 
detection  and  deterrence  of  the  misuse 
of  material,  non-public  information. 

The  Commission  believes  that  it  is 
consistent  with  the  Act  for  PSE  Rule 
2.6(e)  to  require  that  only  members  who 
file  their  FOCUS  reports  annually  with 
the  Exchange  submit,  along  with  their 
FOCUS  Reports,  an  attestation  of  their 
compliance  with  Rule  2.6(e).  In  this 
regard,  the  Commission  notes  that 
members  that  file  FOCUS  Reports  on  a 
more  frequent  basis  are  subject  to  more 
h^uent  periodic  audits  by  the 
Exchange.  During  these  audits,  the 
Exchange  will  review  the  procedures 
maintained  by  such  members  pursuant 
to  Rule  2.6(e).  Members  who  file  FOCUS 
Reports  on  an  annual  basis,  however, 
are  subject  to  audits  on  a  more 
infrequent  basis.  Accordingly,  the 
Commission  believes  that  the 
requirement  that  these  members  file  an 
annual  attestation  that  they  are  in 
compliance  with  Rule  2.6(e)  will  serve 
as  a  continuing  reminder  of  the 
obligations  ofthis  rule.  This  should 
result  in  more  internal  compliance 
checks  by  members  and,  therefore,  assist 
the  Exchange  in  the  administration  of 
Rule  2.6(e)  without  compromising  the 
effectiveness  of  the  rule  or  adherence  to 
section  15(f)  of  the  Act. 

Finally,  the  Commission  believes  that 
Rule  2.6(e),  Commentary  .02.  which 
defines  "associated  person"  or  "person 
associated  with  a  member"  is  consistent 
with  the  Act.  Currently,  the  Exchange, 
in  enforcing  its  rules,  applies  the 
definition  of  "person  associated  with  a 
member"  or  "associated  person  of  a 
member"  contained  in  the  Act.  The 
proposal  adopts  this  definition  into  the 
Exchange's  rules. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'s  that  the 
proposed  rule  change  (SR-PSE-92-20) 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  93-28336  Filed  11-17-93;  8:45  am) 

BiUJNO  COOC  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Portland  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Portland  District 


'■lSU.S.C7BnbK5)1988). 


'  Se«  Report,  supra  note  8  at  23. 


"  15  U.S.C  78»(b)(2)  (1988). 

>«  17  CTR  200.30-3(aMl2)  (1991). 
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Advisory  Council  will  hold  a  public 
meeting  at  8  a.m.  on  Wednesday. 
December  1. 1993.  at  The  Beard  Library 
located  at  6639  SW.  Macadam  (SW. 
Macadam  and  Vermont).  Portland. 
Oregon,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  hirther  information,  write  or  call 
Mr.  John  L.  Oilman,  District  Director, 
U.S.  Small  Business  Administration. 
222  SW.  Columbia,  suite  500.  Portland, 
Oregon  97201,  (503)  326-5221. 

Dated:  November  8. 1993. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

(FR  Doc.  93-28380  Filed  11-17-93;  8:45  am] 
MLUNQ  COM  was-ei-M 
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DEPARTMENT  OF  STATE 
[PubHc  Notice  1899] 

Telecommunications  Regulation 
Training,  Inviting  Applications  for 
Award 

Purpose  ofProgmm:  The  purpose  of 
this  program  is  to  create  the  foundation 
for  a  self-sustaining  graduate-level 
training  program  in  the  emerging 
democracies  of  Central  and  Eastern 
Europe  without  long-term  U.S. 
government  Pmancial  support  which 
will  meet  the  requirements  for 
government  telecommunications  and 
broadcast  regulators  and  for 
telecommunications  operators  and 
managers  who  will  be  working  in  an 
increasingly  commercialized  and 
competitive  communications  sector. 
Additionally,  the  purpose  is  to  assist  the 
Hungarian,  Czech,  and  Polish 
governments  in  the  development, 
administration,  and  execution  of  clear 
telecommunications  regulations  that 
create  an  open,  non-discriminatory 
process  and  an  effective,  level  playing 
field  for  U.S.  investors  in  the 
telecommunications  sector. 

Eligible  Applicants:  Profit  and 
nonprofit,  public  and  private,  agencies, 
organizations,  and  institutions  aiB 
eligible  to  apply  for  a  grant  or 
cooperative  agreement. 

Applications  Available:  On  or  about 
November  17, 1993. 

For  Further  Information  Contact: 
Carrie  Davison.  U.S.  Department  of 
State.  Office  of  Acquisitions,  P.O.  Box 
9115,  Arlington.  VA  22219.  Telephone: 
(703) 875-6011. 


Dated:  November  8. 1993. 
Warren  dark,  Jr., 

Special  Advisor.  Communications  and 
Information  Policy. 

[PR  Doc  93-28320  Filed  11-17-93;  8:45  am] 
BILLMO  COOff  4n».4S-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Region  3  Advisory  Board;  Meeting 

AQENCV:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION;  Change  of  Meeting  Time. 

SUMMARY:  This  is  to  announce  a  time 
change  for  the  Region  3  Advisory  Board 
meeting  scheduled  for  December  2  as 
published  in  the  Federal  Register. 
October  19. 1993,  page  53985.  The  new 
meeting  time  is  8  a.m.  to  11:30  a.m. 
DATES:  December  2, 8  a.m.  to  11:30  p.m. 
ADDRESSES:  Seattle  Hilton,  Sixth  and 
University  Streets.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer.  Thrift  Depositor  Protection 
Oversight  Board.  1777  F  Street.  NW.. 
Washington?:  DC  20232.  202/786-9675. 

Dated:  November  15, 1993. 
liU  Nevius. 

Committee  Management  Officer. 
(FR  Doc.  93-28406  Filed  11-17-93:  8:45  am] 

enjJNO  COM  1222-ei-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Environmental  Impact  Statement  Dade 
County.  FL 

agency:  Federal  Highway 
Administration  (FHWA).  IX)T. 
ACTIOH:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  multi- 
modal project  in  Dade  County.  Florida. 

FOR  FURTHER  INFORMATION  CONTACT:  R.V. 
Robertson.  District  Engineer.  Federal 
Highway  Administration,  227  N. 
Bronough  Street,  room  2015. 
Tallahassee.  Florida  32302.  Telephone- 
(904) 681-7236. 

SUPPI.EMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Florida 
Department  of  Transportation  will 
prepare  an  EIS  for  a  proposal  to  improve 
modal  interfaces  in  the  vicinity  of  the 
Miami  International  Airport  in  Dade 
County.  Florida.  Improvements  to  the 
modal  interfaces  are  considered 


necessary  to  provide  for  the  existing  and 
projected  traffic  demand. 

The  Intermodal  Center  facility  is 
envisioned  as  providing  modal 
interfaces  between  the  Metro-Dade 
Metro-rail  and  Metrobus  Systems,  Tri- 
rail  Amtrak,  potentially  a  High  Speed 
Rail,  and  light  rail  connection  to  the 
Port  of  Miami.  Alternative  travel  modes 
linking  the  center  to  the  Miami 
International  Airport  Passenger 
Terminal  being  considered  range  from 
shuttle  buses  to  an  automated  ground 
transport  (ACT)  system.  The  center  will 
provide  general  public  parking  and  may 
also  contain  car  rental  and  tour  bus 
facilities. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  and  (2) 
three  (3)  alternative  sites  near  the  Miami 
International  Airport. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  proposal.  A  series  of 
public  meetings  will  be  held  in  Dade 
County.  In  addition,  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  Draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment.  A  formal  scoping  meeting 
is  planned  within  the  project  vicinity 
during  December.  1993. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  acUon  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  8, 1993. 
R.V.  Robertson. 

District  Engineer.  Tallahassee,  Florida. 
(FR  Doc.  93-28307  Filed  11-17-93:  8:45  am) 
»>uMia  coot  ^Ut-U-M 


Environmental  Impact  Statement;  Dade 
County,  FL 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
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will  be  prepared  for  a  proposed  multi- 
modal project  in  Dade  County,  Florida. 
FOR  FURTHER  mFORMATION  CONTACT: 
R.V.  Robertson,  District  Engineer, 
Federal  Highway  Administration,  227 
N.  Bronou^  Street,  room  2015, 
Tallabassee.  Florida  32302.  Telephone: 
(904) 681-7238. 

SUPPLEMENTARY  IWFORKIATJON:  The 
FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation  will 
prepare  an  EIS  for  a  proposal  to  improve 
the  SR  836  corridor  in  Dade  County, 
Florida.  The  proposed  project  would 
include  highway  and  transit 
improvements  to  the  SR  836  corridor 
from  the  Florida  Turnpike  at  Florida 
International  University  (FIU)  to  Miami 
Intematio:>.tl  Airport,  through 
iowntown  Miami  to  the  Miami  Beach 
'  -onvention  Center,  which  is  a  distance 
(  f  approximately  13.5  miles. 

nprovements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  travel  demand 
rmd  to  address  safety  and  operational 
issues. 

Alternatives  under  consideration 
include: 

(1)  No-Build  Alternative: 

(2)  Transportation  Systems 
Management  (TSM)  Alternative; 

(3)  Expressway  Widening  Alternative, 
consisting  of  widening  SR  836  from  the 
Florida  Turnpike  to  NW  17th  Avenue; 

(4)  Elevated  Express  Lanes 
Alternative,  which  consists  of  an 
elevated  structure  over  SR  836  carrying 
express  lanes: 

(5)  Metrorail  Alternative,  consisting  of 
roadway  op«>rational  improvements  to 
SR  836  anc  ,•  Metrorail  line  along  SR 
836  from  FIU  through  the  Miami 
Intermodal  Center  at  the  Airport,  to  the 
Stage  I  Metrorail  line  at  Earlington 
Heights,  with  a  second  line  departing 
the  Stage  I  Metrorail  line  at  Overtown 
Station  and  branching  to  the  Port  of 
Miami  and  across  the  MacArthur 
Causeway  to  the  Miami  Beach 
Convention  Center; 

(6)  SR  836  Alternative,  consisting  of 
roadway  operational  improvements  to 
SR  836  and  a  Metrorail  or  "hybrid"  line 
with  an  Airport  branch,  which  would 
extend  from  FIU  following  SR  836 
through  downtown  Miami  to  the  Port  of 
Miami,  and  across  the  MacArthur 
Causeway  to  the  Miami  Beach 
Convention  Center; 

(7)  Flagler  Street  Alternative, 
consisting  of  roadway  operational 
improvements  to  SR  836  and  an  LRT 
alignment  a  ith  an  Airport  branch 
beginning  at  FIU  and  extending  along 
SVV  8th  Street.  Flagler  Street,  through 
downtown  Miami,  to  the  Port  of  Miami, 
and  across  the  MacArthur  Causeway  to 
the  Miami  Beach  Convention  Center. 


Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  proposal.  A  series  of 
public  meetings  are  cturently  being  held 
in  Dade  County.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
public  bearing.  The  Draft  EIS  will  be 
made  available  for  public  and  agency 
review  and  comment.  A  formal  scoping 
meeting  is  planned  within  the  project 
vicinity  during  December  1993. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

R.V.  Robertson. 

District  Engineer,  Tallahassee.  Florida. 

IFR  Doc  93-28308  Filed  11-17-93;  8:45  am) 
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Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Griffin  Una  Corridor 

AGENCY:  Federal  Transit  Administration. 
DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA),  the  Greater 
Hartford  Transit  District  (GHTD)  and  the 
Capitol  Region  Council  of  Governments 
(CRCOG)  intend  to  undertake  a  corridor 
study,  which  will  become  the  core  of  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  Intermodal 
Surface  Transportation  Act  (ISTEA)  and 
the  National  Environmental  Policy  Act 
(NEPA).  The  local  joint  lead  agencies 
will  ensiire  that  the  EIS  also  satisfies  the 
requirements  of  the  Connecticut 
Environmental  Policy  Act  (CEP A). 
While  the  corridor  study  focuses  on  the 
initial  9.2  mile  segment  from  Union 
Station  in  Hartford  to  Griffin  Center 
Office  Park  in  Bloom  field,  federal 
environmental  policy  (NEPA)  and  FTA 
policy  (ISTEA)  direct  the  scope  to 
address  the  impacts  of  the  "reasonably 
foreseeable  actions"  of  the  proposed 


alternative.  As  a  result,  the  corridor 
study  will  also  assess  impacts  of  the 
potential  longer  term  transit 
improvements  to  the  Airport.  In 
addition  to  a  proposed  transitway, 
which  will  consider  both  busway  and 
light  rail  transit  alternatives  from  Union 
Station  to  Griffin  Office  Park,  the 
corridor  study  will  evaluate  the  No- 
Action  and  the  Transportation  System 
Management  (TSM)  alternatives  and  any 
new  alternatives  generated  through  the 
scoping  process.  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations, 
and  federal,  state  and  local  agencies, 
and  through  a  public  meeting.  See 
SUPPLEMENTARY  INFORMATION  below  for 
details. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  the  Greater  Hartford  Transit 
District  by  December  17. 1993. 

Scoping  Meeting:  The  public  scoping 
meeting  will  be  held  on  Thursday. 
December  9. 1993  from  4  p.m.  to  8  p.m. 
at  the  Union  Station  Great  Hall.  See 
ADDRESSES  Below. 

ADDRESSES:  Written  comments  on 
project  scope  should  be  sent  to  Mr. 
David  Vozzolo,  Director  of  Plaiming, 
Greater  Hartford  Transit  District.  One 
Union  Place,  llartford.  Connecticut 
06103.  The  Scoping  meeting  will  be 
held  at  the  following  location: 
Thursday,  December  9. 1993 — 4  p.m. 
Union  Station  Great  Hall 
One  Union  Place 
Hartford,  Connecticut  06103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Max  Vigil,  Director  of  Program 
Development.  Federal  Transit 
Administration,  Region  I.  (617)  494- 
2484. 

SUPP1.EMENTARY  INFORMATION: 
1.  Scoping 

FTA  and  the  local  joint  lead  agencies 
invite  interested  individuals, 
organizations,  and  federal,  state  and 
local  agencies  to  participate  in  defining 
the  alternatives  to  be  evaluated  in  the 
corridor  study  which  will  become  the 
core  of  the  Environmental  Impact 
Statement  (EIS)  and  identifying  any 
significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  An  information  packet 
describing  the  purpose  of  the  project. 
the  proposed  alternatives,  the  impact 
areas  to  be  evaluated,  the  citizen 
involvement  program,  and  the 
preliminary  project  schedule  is  being 
mailed  to  affected  federal,  state  and 
local  agencies  and  to  interested  parties 
on  record.  Others  may  request  the 
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scoping  materials  by  contacting  Ms. 
Anna  Manica  at  the  Greater  Hartford 
Transit  District  at  the  address  above  or 
by  calling  her  at  (203)  247-5329. 
Scoping  comments  may  be  made 
yerbally  at  the  public  scoping  meeting 
or  in  writing.  See  the  DATES  and 
ADDRESSC8  sections  above  for  locations 
and  times.  During  scoping,  comments 
should  focus  on  identifying  specific 
social,  economic  or  environmental 
impacts  to  be  evaluated  and  suggesting 
alternatives  which  are  less  costly  or  less 
environmentally  damaging  while 
achieving  similar  transit  objectives. 
Scoping  is  not  the  appropriate  time  to 
indicate  a  preference  for  a  particular 
alternative.  Comments  on  preferences 
should  be  communicated  after  the  EIS  is 
completed.  If  you  wish  to  be  placed  on 
the  mailing  hst  to  receive  further 
information  as  the  project  develops, 
contact  Ms.  Anna  Maruca  at  the  Greater 
Hartford  Transit  District  as  previously 
described. 

II.  Descrqitioii  of  Study  Area  and 
ProiectNeed 

While  the  Greater  Hartford  Transit 
District  is  proposing  initial 
implementation  from  Union  Station  in 
Hartford  to  Griffin  Center  Office  Park  in 
Bloomfield,  due  to  federal 
environmental  policy  (NEPA)  and  FTA 
policy  (ISTEA)  the  corridor  study  will 
assess  the  impacts  within  the  full 
corridor  of  approximately  20  miles  from 
the  Hartford  Enterprise  Zone  to  Union 
Station  to  Griffin  Center  in  Bloomfield 
to  Bradley  International  Airport  in 
Windsor  Locks.  The  proposed 
transitway  is  intended  to  improve 
transit  service  in  the  Griffin  Line 
corridor,  improve  the  mobility  of  the 
corridor's  transit  dependent  population, 
provide  additional  transportation 
capacity  in  the  Hartford  CBD  and 
Asylum  Hill  areas  and  the  Griffin 
Corridor  and  become  a  focal  point  for 
economic  development  and 
redevelopment  in  the  corridor.  The 
project  would  support  the  Region's 
attainment  and  maintenance  of  its  air 
quality  goals  by  providing  a  competitive 
alternative  to  the  automobile. 

in.  Alternatjves 

The  alternatives  proposed  for 
evaluation  include:  No- Action  which 
involves  no  change  to  transportation 
services  or  facilities  in  the  corridor 
beyond  ahreedy  committed  projects;  the 
TSM  alternative  which  consists  of  low- 
to-medium  cost  improvements  to  the 
facilities  and  operations  of  Connecticut 
Transit,  including  expansion  of  peak 
and  ofi^-peak  express  bus  services  in  the 
corridon  the  minimum  segment  light 
rail  transit  alternative  which  consists  of 


providing  light  rail  service  at  eight 
stations  along  the  9.2  mile  right  of  way, 
with  possible  extension  to  the  Hartford 
Enterprise  Zone  and  to  Bradley 
International  Airport;  and  the  minimum 
segment  busway  alternative  which 
consists  of  local  and  express  bus  service 
on  the  dedicated  right  of  way,  with 
possible  extension  to  the  Hartford 
Enterprise  Zone  and  to  Bradley 
International  Airport.  Eight  stations  are 
proposed  for  both  the  light  rail  transit 
minimum  segment  and  busway 
minimum  segment  alternatives:  Union 
Station.  Garden  Street.  Woodland  Street. 
Albany  Avenue  with  a  corridor  park  and 
ride  facility,  University  Park/Blue  Hills 
COPACO/Cottage  Grove  Road  with  a 
corridor  park  and  ride  facility, 
Bloomfield  Town  Center  and  Griffin 
Office  Park,  which  would  be  a  terminal 
station  of  the  minimum  segment 
alternatives  with  a  corridor  park  and 
ride  facility.  Feeder  buses  would  serve 
the  station  areas  at  Griffin  Office  Park, 
Bloomfield  Tovra  Center,  COPACO/ 
Cottage  Grove  Road.  University  Park/ 
Blue  Hills.  Woodland  Street.  Garden 
Street  and  Union  Station. 

IV.  Probable  Effects 

FTA  and  the  local  joint  lead  agencies 
plan  to  evaluate  in  the  corridor  study, 
which  will  become  the  core  of  the  EIS, 
all  significant  social,  economic,  and 
environmental  impacts  of  the 
alternatives.  Among  the  primary  issues 
are  the  expected  increase  in  transit 
ridership,  the  expected  increase  in 
mobility  for  the  corridor's  transit 
dependent,  the  potential  for  increased 
economic  development,  the  support  of 
the  region's  air  quality  standards,  the 
capital  outlays  needed  to  construct  the 
project,  the  cost  of  operating  and 
maintaining  the  facilities  created  by  the 
project  and  the  financial  impacts  on  the 
funding  agencies.  Environmental  and 
social  impacts  proposed  for  analysis 
include  land  use  and  neighborhood 
impacts,  traffic  and  parking  impacts 
near  stations,  health  and  safety  impacts, 
impacts  on  wetland  areas,  and  noise  and 
vibration  impacts.  Impacts  on  natural 
areas,  rare  and  endangered  species  and 
air  and  water  quality,  will  also  be 
covered.  The  cumulative  environmental 
impacts  of  possible  fixed  guideway 
extensions  in  the  corridor  will  also  be 
analyzed.  The  impacts  will  be  evaluated 
both  few  the  construction  period  and  for 
the  long  term  period  of  operations. 
Measures  to  mitigate  significant  adverse 
impacts  will  be  explored. 

V.  FTA  Procedures 

In  accordance  with  the  Intermodal 
Surfece  Transportation  Efficiency  Act 
(ISTEA)  and  FTA  policy,  environmental 


analyses  prepared  as  part  of  this 
corridor  study  will  become  the  core  of 
the  Final  Environmental  Impact 
Statement  (FEIS)  which  will  be 
prepared  in  conjunction  with 
Preliminary  Engineering.  Upon 
completion  of  the  Corridor  Study,  the 
Capitol  Region  Council  of  Governments, 
as  the  designated  MPO,  in  cooperation 
with  the  corridor  municipalities,  will 
select  a  locally  preferred  alternative  and 
the  GHTD.  as  lead  agency,  will  seek 
approval  from  FTA  to  continue  with 
Preliminary  Engineering  and 
preparation  of  the  Final  EIS. 
Issued  on  November  15, 1993. 
Richard  H.  Doyk, 
Regional  Administrator. 
[PR  Doc  93-28431  Filed  11-17-93;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  9^-49;  rtotice  7\ 

Determination  That  Nonconforming 
1993  Mercedes-Benz  Gelaendewagon 
300GE  (Type  463)  Multl-Purpose 
Passenger  Vehicles  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  conforming  1993 
Mercedes-Benz  Gelaendewagon  300GE 
(Type  463)  multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1993 
Mercedes-Benz  Gelaendewagon  300GE 
(Type  463)  MPVs  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
modified  to  comply  with,  all  such 
standards. 

DATES:  The  determination  is  effective  on 
November  18,  1993. 
FOn  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c){3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397{c)(3)(A){i)(I).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
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admission  into  the  United  States  on  and 
after  January  31, 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S.-certified 
motor  vehicle,  section  108(c)(3)(A)(i)(Il) 
of  the  Act,  15  U.S.C  1397(c)(3)(A)(i)(U). 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  modified  to  comply 
with,  all  applicable  Federal  motor 
vehicle  safety  standards  based  on 
destructive  test  data  or  such  other 
evidence  as  NHTSA  determines  to  be 
adequate. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Europa  International,  Inc.  of  Santa  Fe, 
New  Mexico  (Registered  Importer  No. 
R-91-002)  petitioned  NHTSA  to 
determine  whether  1993  Mercedes-Benz 
Gelaendewagon  300GE  (Type  463) 
MPVs  are  eligible  for  importation  into 
the  United  States.  NHTSA  published 
notice  of  the  petition  on  July  6, 1993  (58 
FR  36246)  to  afford  an  opportunity  for 
public  comment.  As  described  in  that 
notice,  the  petitioner  claimed  that  the 
1993  Mercedes-Benz  Gelaendewagon 
300GE  (Type  463)  MPV  has  safety 
features  that  comply  with  Standard  Nos. 
102  Tmnsmission  Shift  Lever  Sequence 

.  .  .  (based  on  visual  inspection  and 
operation),  103  Defrosting  and 
Defogging  Systems  (based  on 
inspection),  104  Windshield  Wiping  and 
Washing  Systems  (based  on  operation 
and  certification  of  vehicle  to  European 
standard),  105  Hydraulic  Brake  Systems 
(based  on  documented  testing  and 
comparison  of  components  to  U.S.- 
model  counterparts),  106  Brake  Hoses 
(based  on  visual  inspection  of 
certification  markings),  107  Reflecting 
Surfaces  (based  on  visual  inspection). 


113  Hood  Latch  Systems  (based  on 
operation).  116  Brake  Fluids  (based  on 
visual  inspection  of  certification 
markings),  119  New  Pneumatic  Tires  for 
Vehicles  other  than  Passenger  Cars 
(based  on  visual  inspection  of 
certification  markings),  124  Accelerator 
Control  Systems  (based  on  operation 
and  com{>arison  with  certified  engine 
components),  201  Occupant  Protection 
in  Interior  Impact  (based  on  test  film 
and  conformance  with  similar 
performance  requirements),  202  Head 
Restraints  (based  on  test  film  and 
certification  of  vehicle  to  European 
standard).  203  Impact  Protection  for  the 
Driver  from  the  Steering  Control  System 
(based  on  certification  of  vehicle  to 
European  standard),  204  Steering 
Control  Rearward  Displacement  (based 
on  test  film),  205  Glazing  Materials 
(based  on  visual  inspection  of 
certification  markings),  206  Door  Locks 
and  Door  Retention  Components  (based 
on  certification  of  vehicle  to  European 
standard).  207  Seating  Systems,  (based 
on  test  results  and  certification  of 
vehicle  to  European  standard),  209  Seat 
Belt  Assemblies  (based  on  certification 
markings),  211  Wheel  Nuts.  Wheel  Discs 
and  Hubcaps  (based  on  visual 
inspection),  219  Windshield  Zone 
Intrusion  (based  on  engineering 
evaluation  of  Standard  No.  208 
compliance  test  film  and  test  data),  and 
302  Flammability  of  Interior  Materials 
(based  on  composition  of  upholstery). 

The  petitioner  also  contended  that  the 
1993  Mercedes-Benz  Gelaendewagon 
300GE  (Type  463)  MPV  is  capable  of 
being  modified  to  comply  with  the 
following  standards,  in  the  manner 
indicated: 

Standard  No.  101  Controls  and 
Displays:  Substitution  of  a  lens  marked 
"Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  sealed  beam 
headlamps;  (b)  installation  of  U.S.- 
model  side  marker  lamps  and  reflectors. 
The  petitioner  asserted  that  testing 
performed  on  the  taillamp  revealed  that 
it  complies  with  the  standard,  even 
though  it  lacks  a  DOT  certification 
marking,  and  that  all  other  lights  are 
DOT  certified. 

Standard  No.  Ill  Rearview Mirrors: 
Replacement  of  the  convex  passenger 
side  rearview  mirror  with  a  flat  surfaced 
mirror,  or  inscription  of  the  required 
warning  statement  on  the  mirror's 
convex  surface. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  in  the 
steering  lock  electrical  circuit. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of 


the  VIN  plate  that  can  be  read  from 
outside  tne  left  windshield  pillar,  and  a 
VIN  reference  label  on  the  edge  of  the 
door  or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the  front 
doors  are  open. 

Standard  No.  120  Tire  Selection  and 
Rims  of  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
placard.  The  petitioner  asserted  that  the 
tire  rims  are  certified  by  their 
manufacturer  as  complying  with  the 
standard,  even  though  they  lack  a  DOT 
certification  marking. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  driver's  side 
air  bag  and  a  seat  belt  warning  buzzer. 
The  petitioner  asserted  that  the  vehicle 
conforms  to  the  standard's  injury 
criteria  at  the  front  passenger  position 
based  on  a  test  report  from  the  vehicle's 
manufacturer.  The  petitioner  also 
submitted  data  indicating  that  the 
vehicle  satisfies  the  applicable  injury 
criteria  at  the  driver  position  based  on 
tests  performed  on  a  1980  model 
Gelaendewagon  equipped  with  a 
driver's  side  air  bag.  There  is  no 
difference  between  the  ladder-style 
frame  structure  of  the  1980  and  the  1993 
Gelaendewagon,  aside  from  cross 
members  behind  the  crumple  zone, 
which  were  modified  solely  to 
accommodate  a  new  exhaust  system. 

Standard  No.  210  Seat  Belt  Assembly 
Anchorages:  Insertion  of  instructions  on 
the  installation  and  use  of  child 
restraints  in  the  owner's  manual  for  the 
vehicle. 

Standard  No.  212  Windshield 
Retention:  Application  of  cement  to  the 
windshield's  edges. 

The  petitioner  provided  test  data 
indicating  that  the  vehicle  satisfied  the 
frontal  barrier  requirements  of  Standard 
No.  301  Fuel  System  Integrity.  The 
petitioner  also  supplied  data  on  a  rear 
barrier  crash  at  31  mph  with  crash 
forces  approximating  those  required  by 
the  standard.  The  data  revealed  that  fuel 
leaked  from  the  vent  during  the  rollover 
that  was  conducted  as  part  of  this  test. 
The  petitioner  installed  a  rollover  valve 
in  the  fuel  tank  line  to  resolve  that 
problem.  The  petitioner  also  stated  that 
the  vehicle  should  comply  with  the 
lateral  impact  test  at  20  mph  due  to  the 
reinforcing  structure  surroimding  the 
fuel  tank  and  the  placement  of  the  fuel 
lines  inside  the  main  frame  of  the 
vehicle.  Based  on  its  analysis  of 
information  provided  by  the  petitioner, 
as  well  as  its  engineering  judgment,  the 
agency  is  satisfied  that  the  vehicle  will 
comply  with  the  side  impact 
requirements  of  Standard  No.  301. 
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One  comment  was  received  in 
response  to  the  notice  of  the  petition, 
from  Mercedes-Benz  of  North  America 
Inc.  ("MBNA"),  the  U.S.  subsidiary  of  ' 
the  original  manufacturer.  Daimler-Benz 
A.G.  Although  this  comment  was 
received  after  the  closing  date  for 
comments  on  the  petition,  it 
nevertheless  was  considered  by  NHTSA 
in  preparing  this  determination.  In  its 
comment,  MBNA  contended  that  the 
petition  must  be  denied  because  the 
petitioner  did  not  submit  destructive 
test  data  or  similar  evidence  to 
demonstrate  that  the  1993  Mercedes- 
Benz  Gelaendewagon  300GE  (Type  463) 
MPV  complies  with  Federal  motor 
vehicle  safety  standards.  MBNA  stated 
that  the  petition's  "primary  deficiency" 
is  its  failure  to  demonstrate  through 
destructive  test  data  or  other  means  that 
the  vehicle  complies  with  Standard  No. 
208  Occupant  Crash  Protection.  As 
discussed  above,  the  petitioner  did 
perform  Standard  No.  208  tests  on  an 
earlier  model  Gelaendewagon  equipped 
with  a  driver's  side  airbag.  Given  the 
structural  similarity  between  the  tested 
vehicle  and  the  1993  Gelaendewagon. 
NHTSA  has  accepted  the  data  submitted 
by  the  petitioner  on  these  tests  as  being 
sufficient  to  demonstrate  that  the  1993 
Gelaendewagon  satisfies  the  standard's 
injury  criteria. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VCP 
#3  is  the  vehicle  efigibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 
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Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  1993  Mercedes-Benz 
Gelaendewagon  300GE  (Type  463) 
MPVs  are  eligible  for  importation  into 
the  United  States  because  they  have 
safety  features  that  comply  with,  or  are 
capable  of  being  modified  to  comply 
with,  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C  1397(c)(3)(A)(i)(n) 
and  (CKiii);  49  CFR  593.8;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  November  12, 1993. 
Wiliiam  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
(PR  Doc  93-28328  Filed  11-17-93;  8:45  ami 
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Research  and  Special  Programs 
Administration 

[Notice  No.  «a-22] 

Safety  Advisory:  Service  Life  of 
Composite  Cylinders  IJsed  In  a  Self- 
Contained  Breathing  Apparatus 
(SCBA)  or  In  Other  Services 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTlOW:  Safety  advisory  notice. 

StJMMARY:  This  is  to  notify  persons  using 
composite  cylinders  manufactured  and 
authorized  under  DOT  exemptions  that 
those  cylinders  have  a  15-year  service 
life  limit.  The  service  life  limitation 
applies  to  cylinders  based  on  RSPA's 
fiber-reinforced-plastic  (FRP)  cylinder 
standards  for  metal-lined  fiber- 
reinforced-composite  cylinders  which 
form  part  of  an  SCBA  or  are  used  in 
other  services.  The  cylinders  typically 
have  service  pressures  of  between  2,000 
and  4,500  psig.  Composite  cylinders 
rnarked  with  a  DOT  exemption  number 
that  are  older  than  15  years  should  be 
removed  firom  service.  Such  cylinders 
niay  have  reduced  strength  without  any 
visual  indication  of  damage. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  K.  O'Steen  or  Charles  H. 
Hochman,  telephone  (202)  366-4545, 
Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001.  Office 
hours  are:  8:30  a.m.  to  5  p.m..  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  RSPA  has 
recently  received  numerous  letters 
concerning  the  service  life  of  certain 
cylinders  used  in  Self-Contained 
Breathing  Apparatuses  (SCBAs).  The 
letters  express  the  concerns  of  fire 
departments  and  others  with  the  15-year 
service  life  limitation  on  FRP  composite 
cylinders  which  form  part  of  an  SCBA. 
Commenters  are  particularly  concerned 
with  the  cost  of  replacing  the  cylinders 
after  15  years.  The.se  cylinders  are 
manufactured  and  authorized  for 
transportation  under  EXDT  exemptions. 

An  FRP  composite  cylinder  is 
composed  of  an  inner  metallic  hner 
over-wrapped  with  fiber  filaments,  most 
commonly  fiberglass  or  kevlar,  bonded 
together  with  a  plastic  resin.  The  large 
forces  produced  by  the  high  pressure 
inside  such  a  cylinder  are  restrained  by 
the  inner  liner  and  the  thousands  of 
fiber  filaments  windings  around  the 
inner  vessel.  In  a  composite  cylinder 
used  for  an  SCBA,  a  large  portion  of  the 
strength  of  the  cylinder  is  provided  by 
the  fiber  filaments. 


Because  fiber  filaments  provide  much 
of  the  strength  of  an  FRP  cylinder,  the 
useful  life  of  an  SCBA  cylinder  is 
greatly  dependent  on  the  properties  of 
fiber  filaments.  Two  of  these  properUes 
are  susceptibility  to  brittle  fracture  and 
stress  rupture. 

Brittle  fracture.  Fiber  filaments  are 
very  strong  but  brittle.  Once  a  crack 
starts  in  a  filament,  the  crack  continues 
to  grow  until  the  filament  breaks. 
Unfortunately,  filaments  cannot  be 
manufactured  without  some 
microscopic  cracks.  Cracks  are  also 
caused  by  in-service  damage  and 
pressure  cycling.  As  cracks  in  a  filament 
grow  and  a  filament  breaks,  the 
filament's  load  is  transferred  to  adjacent 
filaments.  With  increasing  load,  cracks 
in  other  filaments  grow  faster, 
additional  filaments  break,  and  load 
transfer  increases.  As  the  process 
accelerates  with  time,  the  bursting 
strength  of  the  cylinder  may  be  reduced 
and  Ihe  cylinder  could  rupture  in 
service. 

Stress  rupture  is  an  actual  reduction 
of  fiber  strength  that  occurs  with  time 
when  the  fiber  is  under  load.  Stress 
nature  varies  greatly  with  material 
type:  fiberglass  is  more  susceptible  to 
stress  rupture  than  carbon  fiber.  In 
structures  made  of  a  material  subject  to 
stress  rupture,  such  as  fiberglass,  the 
load  level  on  filaments  eventually 
exceeds  their  strength  and  the  cylinder 
may  rupture  at  the  marked  service 
pressure  with  potentially  lethal 
consequences. 

Because  brittle  fracture  damage  and 
stress  rupture  may  occur  without  any 
visual  indication  of  damage,  cannot  be 
found  by  available  non-destructive  tests, 
and  produce  a  general  reduction  in  a 
cylinders  strength  over  time,  a 
maximum  life  was  established  to 
prevent  cylinder  rupture  in  service.  The 
15-year  restriction  was  based  on 
technical  data  presented  by  the  cyUnd  • 
manufacturers  in  support  of  their 
exemption  requests,  and  is  consistent 
with  the  service  life  limitation  found  in 
a  position  paper,  "Basic  Considerations 
for  Composite  Cylinders."  developed 
and  published  by  the  Compressed  Gas 
Association. 

Only  one  manufacturer  of  SCBA  has 
requested  that  DOT  amend  its 
exemption  to  extend  the  cylinder 
service  life  from  15  years  to  18  years. 
RSPA  technical  staff  performed  an 
extensive  technical  review  of  the 
manufacturer's  information  that  resulted 
in  a  denial  of  the  request.  RSPA 
concluded  that  the  test  data  presented 
in  support  of  an  increased  service  life 
indicated  a  trend  toward  accelerated 
loss  in  cylinder  burst  strength  and  an 
increasing  probability  of  cylinder 
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failure,  and  did  not  support  a  service 
life  extension. 

RSPA  is  aware  of,  and  concerned 
about,  the  financial  burden  associated 
with  limiting  the  service  life  of 
composite  cylinders,  but  RSPA  must 
weigh  this  burden  against  the  safety  risk 
of  a  cylinder  failure  to  firefighters  and 
other  users.  For  example,  a  Corem,  New 
York  firefighter  was  killed  earlier  this 
year  by  the  rupture  of  a  composite 
cylinder  which  was  more  than  15  years 
old.  While  the  cause  of  that  rupture  was 
neither  brittle  fiacture  nor  stress 
rupture,  it  is  an  example  of  the  severe 
consequences  of  a  composite  cylinder 
failure. 

Based  on  the  above  information, 
RSPA  has  retained  the  15-year  service 
hfe  limitation  on  composite  cylinders. 
At  a  minimum,  persons  finding 
composite  cyUnders  that  are  older  than 
15  years  should  remove  those  cylinders 
fit)m  service.  Gjmpcsite  cylinders  are 
authorized  for  SCBA  and  other  services 
under  the  following  exemptions: 
DOTE  7218       DOTE  8391       DOTE  10019 
DOTE  7235       DOTE  8487       DOTE  10147 
DOTE  7277       DOTE  8718       DOTE  10256 
DOTE  7769       DOTE  8725       DOTE  10345 


DOTE  8023 
DOTE  8059 
DOTE  8115 
DOTE  8162 


DOTE  8814 
DOTE  8965 
DOTE  9634 
DOTE  9659 


DOTE  10637 
DOTE  10905 


Issued  in  Washington,  DC  on  November  12, 
1993. 

Alan  L  Roberit, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  93-28432  Filed  11-17-93;  8:45  am] 

WUMO  coot  4910-M-P 


UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Board  for  Cuba 
Broadcasting;  Meeting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
November  18. 1993,  in  the  first  floor 
banquet  room  for  the  Airport  Marriott 
located  at  1201  NW.  Lejeune  Road. 
Miami.  Florida.  Below  is  the  intended 
agenda. 

Thursday,  November  18, 1993 

Agenda 


Part  One— Qosed  to  the  Public 
12:30  p.m. 

1.  Technical  Matters 

2.  Budget  Matters:  Radio  and  TV  Marti 
Part  Two— Open  to  Public 

2:00  p.m. 

1.  Approval  of  Minutes 

2.  Update  on  Radio  Marti 

3.  Update  on  TV  Marti 

4.  OCB  Office  of  Program  Evaluation/Focus 
Group  Results 

5.  Public  Testimony 

Items  one  and  two  which  will  be  discussed 
from  12:30  p.m.  to  2  p.m..  will  be  closed  to 
the  public.  Discussion  of  items  one  and  two 
will  include  infomiation  the  premature 
disclosure  of  which  would  be  likely  to 
frustrate  the  implementation  of  a  proposed 
agency  action  (5  U.S.C  522(c)(9)(B)). 

Members  of  the  public  interested  in 
attending  the  open  portion  of  the  meeting 
should  contact  Ms.  Liz  Fernandez.  &t»m  the 
directorate  of  the  Office  of  Cuba 
Broadcasting.  Ms.  Fernandez  can  be  reached 
at  (202)  401-7013. 

Dated:  November  10, 1993. 
Joseph  Dufley, 
Director. 
(FR  Doc.  93-28361  Filed  11-17-93;  8:45  am) 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday,  November  18 
1993. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:]  I 

Qosed  to  the  Public 

MATTERS  TO  BE  CONSIDERED: 

Compliance  Status  Report 


The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  November  12, 1993. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

IFR  Doc.  93-28545  Filed  11-16-93;  2:16  pm] 
BiLUNQ  cooe  oss-et-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Notice  to  be 


published  in  the  Federal  Register  on 
November  16. 1993. 

PREVIOUSLV  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  11:00  a.m..  Monday. 
November  22. 1993. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeUng: 
International  banking  matter. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  15, 1993. 
Jennifier  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-28468  Filed  11-16-93;  10  54 
am) 

BILLING  COOE  tt10-01-# 


a  Thursday 

November  18,  1993 


Part  II 

Department  of  the 
Interior 

Bureau  of  Land  Management 


43  CFR  Parts  2090  and  2200 

Exchanges-<aeneral  Procedures:  Final 
Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  2090  and  2200 
[AA-26(M212-02  24  lA;  arcular  No.  2653] 
RIN  1004-AB28 

Exchanges — General  Procedures 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
primarily  the  exchange  provisions  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  by  the  Federal 
Land  Exchange  Facilitation  Act  of 
August  20. 1988.  Also,  the  rule 
implements  other  authorities  and 
procedural  requirements  that- are 
applicable  to  Federal  Land  Policy  and 
Management  Act  land  exchanges.  The 
principal  provisions  in  the  rule  pertain 
to  exchange  agreements,  assembled  land 
exchanges,  segregation,  compensation 
for  costs  assumed,  appraisal  standards, 
bargaining,  arbitration,  approximately 
equal  value  exchanges,  value 
equalization,  cash  equalization  waiver, 
and  simultaneous  transfer  of  title. 
EFFECTIVE  DATE:  December  17. 1993. 
ADDRESSES:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (140),  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior.  Room  5555,  Main 
Interior  Building,  1849  C  Street  NW, 
Washington,  IX  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Simpson  or  Dave  Cavanaugh,  (202)  653- 
9215. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Federal  Land  Exchange 
Facilitation  Act  of  August  20. 1988 
(Pub.L  100-^09)(hereafter  referred  to  as 
the  Act),  is  to  facilitate  and  expedite 
certain  land  exchanges  under  the 
authority  of  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture  by 
streamlining  and  improving  the 
procedures  for  such  exchanges.  The  Act 
endorses  the  long-standing  policy  that 
land  exchange  is  an  important  tool  to 
consolidate  land  ownership  for  more 
efficient  management  and  to  secure 
important  objectives  of  resource 
management,  enhancement, 
development,  and  protection;  to  meet 
the  needs  of  communities;  to  promote 
muhiple-use  management;  and  to  fulfill 
other  public  needs.  The  Act  requires 
each  Secretary  to  promulgate  rules  for 
exchanges  of  land. 

On  October  2, 1991.  the  Bureau  of 
Land  Management  (BLM)  and  the  Forest 
Service  published  separate  proposed 
rules  in  the  Federal  Register  (56  FR 


49948-49977).  with  60-day  comment 
periods.  The  proposed  rules  were 
intended  to  implement  the  amendments 
made  by  the  Act  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  (43  U.S.C.  1716)(FLPMA}.  and  to 
incorporate  other  authorities  and 
procedural  requirements  applicable  to 
each  agency.  Included  in  the  rules  were 
provisions  to  streamline  and  expedite 
exchanges  involving  Federal  and  non- 
Federal  lands  such  as  exchange 
agreements,  assembled  land  exchanges. 
segregation,  compensation  for  costs 
assumed,  appraisal  standards, 
bargaining,  arbitration,  approximately 
equal  value  exchanges,  value 
equalization,  cash  equalization  waiver, 
and  simultaneous  transfer  of  title. 

The  BLM  and  Forest  Service  received 
comments  from  58  soun:es.  including:  6 
individuals.  18  business  and  industrial 
entities.  2  civic  organizations,  2 
environmental  organizations,  2 
professional  societies,  and  28  Federal. 
State,  and  local  government  entities. 

All  comments  received  on  the  rules 
were  shared  and  jointly  analyzed  by  the 
BLM  and  Forest  Service.  The  analysis  of 
comments  pertaining  to  the  BLM  rule, 
and  the  corresponding  responses  and 
changes,  are  discussed  as  follows. 
Editorial  and  grammatical  coirections 
also  have  been  made  as  necessary. 

General  Conunents 

Two  commenters  stated  that  the  time 
frames  in  the  rule  are  too  lengthy, 
particularly  those  related  to  the 
initiation  and  review  process.  The  time 
periods  specified  in  various  sections  of 
the  rule  were  either  imposed  by  the  Act 
or  administratively  required  to  comply 
with  BLMs  public  participation  and 
environmental  analysis  procedures. 
Additionally,  the  BLM  and  the  Forest 
Service  have  made  further  adjustments 
in  their  scheduling  requirements  to 
develop  more  uniform  regulations  and 
reduce  the  time  periods  wherever 
possible. 

A  respondent  felt  that  streamlining 
the  process  to  expedite  the  processing  of 
exchanges  may  promote  rapid  disposal 
of  Federal  holdings  in  urbanized  areas 
and  forgo  revenue-making  opportunities 
on  those  properties.  It  was  further 
suggested  that  a  process  for  mid-course 
review  at  the  highest  departmental 
levels  be  buih  into  the  regulations.  Land 
management  agencies  generally  do  not 
administer  lands  for  intense 
development  in  urban  areas.  However, 
each  exchange  opportunity  must  be 
analyzed  on  an  individual  basis.  Certain 
high-value  or  complex  exchanges  may 
involve  Secretarial  review,  but  to 
require  a  mid-course  review  of  all 


exchanges  would  create  unnecessary 
delay. 

A  commenter  expressed  concern  that 
the  appraisal  provisions  did  not  lend 
themselves  to  land  exchanges  involving 
mineral  interests,  particularly  those 
exchanges  in  Alaska.  It  was  suggested 
that  there  be  sufficient  discretion  in  the 
rules  to  permit  land  exchanges  where 
there  has  been  insufficient  exploration 
data  to  permit  valuation  by  standard 
appraisal  methods.  The  standard 
appraisal  process  is  less  reliable  when 
there  is  very  little  exploration  data  or 
market  information  available  to  estimate 
market  value  reliably.  Consequently, 
§  2201.3-2(b)  of  the  proposed  and  final 
rule  gives  the  authorized  officer 
discretion  to  use  other  methods  when 
this  is  the  case. 

It  was  pointed  out  by  one  commenter 
that  there  is  no  provision  in  the  rule  for 
conducting  public  hearings.  In 
conjunction  with  the  written 
notification  requirements  in  §§  2201.2 
and  2201.7-1  of  the  rule,  the  BLM 
authorized  officer  may  hold  public 
hearings  or  public  meetings  whenever 
appropriate  to  solicit  information  from 
the  public.  The  need  to  conduct 
hearings  or  meetings  will  vary 
depending  on  the  level  of  interest  and 
potential  controversy  associated  with  a 
land  exchange.  Therefore,  a  separate 
provision  to  cover  public  hearings, 
meetings,  etc.  is  uimecessary. 

One  commenter  suggested  the 
preparation  of  an  "environmental  values 
document"  to  compare  relative 
ecological  values  to  be  exchanged.  All 
resource  values  associated  with  the 
lands  involved  in  an  exchange  are 
examined  through  an  environmental 
analysis  pursuant  to  Council  on 
Environmental  Quality  regulations  and 
Departmental  and  BLM  directives. 
Therefore  a  separate  "environmental 
values"  document  is  not  required. 

Specific  Comnwnts 

Fart  2090  Special  Laws  and  Rules 

Section  2091.2-2    Opening 

One  respondent  felt  the  section  will 
restrict  management  of  minerals  by 
eliminating  the  "ability  to  lease 
minerals."  The  same  respondent  felt  the 
value  of  the  Federal  parcel  offiered  in  the 
exchange  would  be  less  because  of  this 
"restriction."  It  does  remove  leasing  as 
a  management  option,  but  only  until 
rules  are  promulgated.  The  value  of  the 
lands  is  biased  on  the  highest  and  best 
use.  and  where  mineral  development  is 
the  highest  and  best  use,  the  values  of 
the  mineral(s)  will  be  reflected  in  the 
appraised  value.  No  change  was  made 
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in  the  final  rule  in  response  to  these 
comments. 

Section  2091.3-1    Segregation 

Two  respondents  suggested  correcting 
the  reference  to  lands  administered  l^ 
the  Forest  Service  by  inserting  the  word 
"Forest"  between  the  words  "National" 
and  "System."  One  further  suggested 
adding  a  citation  of  the  pertinent  BLM 
and  Forest  Service  regulations  at  the 
end  of  the  section.  Both  of  these 
suggestions  have  been  adopted  in  the 
final  rule. 

Section  2091.3-2    Opening 

One  commenter  suggested  using 
consistent  wording  regarding  the 
segregation  of  reserved  minerals  from 
the  mining  laws  in  this  section  and 
§2201.1-2.  Section  2201.1-2  of  the  final 
rule  has  been  revised  to  make  these  two 
sections  consistent. 

One  comment  recommended 
"deleting  (c)  of  this  section  because  the 
segregation  and  opening  is  by  operation 
of  law  as  discussed  in  §  2091.3-1 
supra."  This  paragraph  is  deleted  as 
suggested  in  the  final  rule. 

Section  2200X>-5    Definitions 

One  commenter  expressed  concern 

with  the  use  of  the  term  "eminent 

domain"  in  the  definition  of 

"acquisition"  because  of  the  negative 

implications  associated  with 

condemnation  and  the  erosion  of  private 

property  rights.  The  definition  of 

acquisition  has  been  deleted  from  the 
rule. 

One  commenter  recommended  that 

language  be  added  at  the  end  of  the 

definition  of  "a^«ement  to  initiate"  to 

clarify  that  the  signing  of  such 

agreenvent  is  not  required  for 

preliminary  discussions  between  the 

parties  to  assess  the  feasibility  of  an 

exchange.  No  revision  to  the  definition 

was  considered  necessary  because 

§  2201.1(a)  and  (b)  of  the  rule  allow  the 

parties  to  assess  the  feasibility  of  an 

exchange  proposal  before  entering  into 

an  agreement  to  initiate. 

It  was  recommended  that  the 

definition  of  "approximately  equal 

value"  be  replaced  with  the  Small 

Tracts  Act  (43  U.S.C  682a)  regulation 

definition  in  36  CFR  254.31  or  that  the 

Small  Tracts  Act  definition  be  amended 

by  these  rules.  The  definition  in  the  rule 

was  revised  to  conform  with  the 

definition  in  the  Small  Tracts  Act 

regulations. 

One  commenter  recommended  that 

the  definition  of  "bargaining"  include 

other  issues  such  as  minerals,  access, 

reservations,  etc.  This  suggestion  was 

not  adopted  because  §  2201.4(a)(1)  of 

the  rule  states  that  bargaining  shall  be 


based  upon  an  objective  analysis  of  the 
valuation  in  the  appraisal  report(s).  An 
appraisal  will  take  into  account  all 
factors  that  might  influwice  the  value  of 
the  estate  to  be  conveyed. 

One  commenter  stated  that  the 
definition  of  "highest  and  best  use"  may 
be  too  broad  and  recommended  that  the 
phrase  "and  present  use  of  surrounding 
and/or  adjacent  property  '  be  added 
after  the  words  "based  on  market 
evidence."  Use  of  nearby  property  is 
always  considered  by  the  appraiser  in 
determining  the  highest  and  best  use, 
but  limiting  consideration  to  adjacent 
properties  could  result  in  inaccurate 
estimates  of  value.  Therefore,  no  change 
was  made  to  the  definition  in  the  final 
rule. 

It  was  suggested  that  the  definition  of 
"market  value"  include  mineral  and 
timber  interests,  archaeological  sites, 
and  cultural  resources.  Market  value  is 
an  estimate  of  the  price  that  lands  or 
interests  in  lands  would  bring  in  a 
competitive  market.  Interests  in  lands, 
such  as  timber  or  cultural  resources,  are 
valued  accordingly.  Section  2201.3-2  of 
the  final  rule  identifies  the  various 
interests  that  may  be  considered  in 
estimating  market  value. 

One  commenter  asked  if  the  mineral 
leasing  laws  under  the  definition  of 
"mineral  laws"  include  the  Act  of 
March  4, 1917,  involving  mineral 
resources  on  Weeks  Act  (16  U.S.C  480. 
500  et  seq.)  lands.  "Mineral  laws,"  as 
used  in  this  rule,  are  identified  for  the 
purposes  of  segregation  under 
§§2201.1-2  and  2201.9(b).  Since 
segregation  applies  only  to  those  lands 
reserved  fit)m  the  public  domain  for 
National  Forest  purposes,  mineral 
prospecting  and  leasing  on  acquired 
lands  with  Weeks  Act  status  are  not 
included  in  the  definition  of  "mineral 
laws." 

It  was  recommended  that  the 
definition  of  "party"  be  amended  to 
recognize  States  as  full  parties  to  an 
exchange.  The  definition  in  the 
proposed  rule  clearly  recognized  States 
as  being  eligible  to  enter  into  an 
agreement  to  initiate  an  exchange  and  is 
adopted  without  change  in  the  final 
rule. 

One  commenter  recommended  that 
the  definition  of  "segregation"  be 
amended  to  clarify  that  Federal  lands 
may  be  segregated  from  operation  of  the 
public  land  laws  "andi'or"  mineral  laws. 
The  commenter  suggested  adding  the 
phrase  "or  by  operation  of  law"  after  the 
word  Secretary,  presumably  to  reflect 
the  automatic  segregation  of  lands 
acquired  through  exchange  provided  by 
the  Act  The  purpose  of  segregation  is  to 
avoid  the  appropriation  w  long-term 
encumbrance  of  Federal  lands  being 


considered  for  conveyance  in  an 
exchange.  The  intent  is  to  segregate 
ftt)m  appropriation  under  both  the 
public  land  laws  and  the  mineral  laws. 
The  term  "by  operation  of  law"  was  not 
added  to  the  final  rule  because  the 
authority  for  segregation,  and  the 
authority  to  exchange  for  non-Federal 
lands  that  would  automatically  be 
segregated  under  the  Ad,  hes  with  the 
Secretary. 

A  commenter  indicated  that  the 
definition  of  "statement  of  value"  did 
not  appear  to  conform  to  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  (USPAP)  and  could  place 
appraisers  at  risk  in  violating  their 
professional  standards  if  they  produced 
a  statement  of  value  rather  than  a  full 
appraisal  report.  The  regulations  only 
require  the  qualified  appraiser  to 
determine  if  the  value  of  Federal  lands 
exceeds  $150,000;  they  do  not  require  a 
formal  appraisal  report.  It  is  expected, 
however,  that  the  appraiser's  analysis 
will  meet  the  minimum  standards 
contained  in  the  USPAP. 

One  commenter  suggested  language 
and  recommended  that  the  definitions 
of  "resource  values"  and  "management 
objectives"  be  added  to  clarify  the 
determination  of  public  interest  under 
§  2200.0-6  (b)(1)  and  (b)(2)  of  the  rule. 
A  definition  of  resource  values  has  been 
included  in  the  final  rule;  however,  the 
term  "management  objectives  '  was  not 
added  because  it  is  used  consistent  vriih 
the  common  definition  of  the  two 
words. 

It  was  suggested  that  the  term 
"presence  of  environmental  values"  be 
defined  in  the  rule  and  that  the 
definition  address  cultural  resource 
values  and  the  associated  costs  of 
survey,  mitigation,  tests,  excavations. 
etc.  to  ensure  that  such  values  are  not 
overlooked  in  the  exchange  process. 
Section  2200.0-6  of  the  rule  moitions 
cultural  resources  as  one  of  several 
factors  to  be  considered  in  the 
determination  of  public  interest,  and 
§  2201.1-3  of  the  rule  allows  for 
compensation  few  costs  associated  with 
cultural  resource  surveys  and 
mitigation.  Additionally,  §2200.0-6(h) 
of  the  rale  requires  that  an 
environmental  analysis  be  prepared. 
This  analysis  will  ensure  that 
environmental  values  such  as  cultural 
resources  are  not  overlooked  in  the 
determination  of  public  interest.  No 
changes  were  made  in  the  final  rale  in 
response  to  this  comment. 

Section  2200.0-6    Policy 

(a)  Discretionary  nature  of  exchanges. 
One  commenter  recommended  that  this 
paragraph  be  amended  to  clarify  that  the 
decision  of  the  Secretary  when 
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determining  public  and  State  interest  is 
subject  to  review.  This  section  of  the 
rule  requires  consideration  of  the  needs 
of  State  and  local  residents.  Section 
2201.7-l(c)(l)  of  this  rule  sets  forth  the 
requirements  for  public  notice  of 
decisions  and  subsequent  review.  No 
changes  were  made  in  response  to  this 
comment. 

lb)  Determination  of  public  interest. 
One  commenter  suggested  that 
protection  of  watersheds  be  listed  as  a 
criterion  in  the  determination  of  public 
interest.  This  suggestion  was  adopted, 
h  was  suggested  that  the  term  "best 
served"  be  used  instead  of  "well 
served."  The  same  commenter  pointed 
out  that  there  was  nothing  in  the 
regulations  on  what  type  of  lands  would 
be  acquired  and  suggested  a  list  of  lands 
most  desirable.  The  term  "well  served" 
is  retained  in  the  final  rule  because  it  is 
the  term  used  in  section  206(a]  of 
FLPMA.  h  would  be  impracticable  to 
list  types  of  lands  that  should  be 
acquired  through  exchange,  due  to  the 
variety  of  resources  on  involved  lands. 
IdentiHcation  of  types  of  lands  to  be 
acquired  is  more  appropriate  during  the 
land  use  planning  process. 

One  commenter  stated  that  the  phrase 
"accommodation  of  land  use 
authorizations"  was  ambiguous  and 
suggested  wording  to  ensure  that  right- 
of-way  corridors  for  enei^gy 
transportation  and  utility  purposes  are 
considered  in  the  determination  of 
public  interest.  The  suggestion  was 
adopted  by  expanding  the  term 
"authorized  uses"  in  §  2201.1(c)(4)  of 
the  rule  to  include  grants,  permits, 
easements  or  leases. 

One  commenter  recommended  that 
the  management  and  development  of 
private  lands  be  emphasized  in  this 
section  and  suggested  wording  for 
inclusion  into  the  final  rule. 
Additionally,  two  commenters 
recommended  that  this  section  include 
an  analysis  of  a  State's  economic  needs 
and  that  the  rationale  and  decision  of 
the  authorized  officer  be  included  in  the 
public  record.  They  specifically 
requested  that  additional  regulatory 
requirements  be  imposed  to  provide  an 
analysis  of  coal  development,  the 
feasibility  of  future  leasing,  and  any 
possibility  of  royalty  losses  and  the 
attendant  impacts  to  States.  This  section 
of  the  final  rule  was  revised  to  read 
"*  •  *  to  meet  the  needs  of  State  and 
local  residents  and  their  economies 
*  •  *"  to  emphasize  the  importance  of 
these  public  interest  criteria.  The 
"notice  of  exchange  proposal"  at 
§  2201.2  of  the  rule  allows  the  public  to 
participate  early  in  the  exchange 
process  and  to  identify  any  issues  or 
concerns  it  may  have  regarding  an 


exchange  proposal.  This  could  include 
issues  such  as  mineral  resource 
development  potential  on  the  involved 
Federal  -lands,  the  potential  loss  of 
royalties,  and  the  related  impacts  to 
State  and  local  economies.  The 
information  received  in  response  to  the 
notice  of  exchange  proposal  will  be 
considered  in  the  development  of  an 
environmental  analysis.  The 
environmental  analysis  and  related 
studies  will  serve  as  the  basis  for  the 
"notice  of  decision"  at  §2201.7-1  of  the 
rule.  This  decision  and  all  supporting 
documents  will  be  included  in  the 
public  record. 

Another  respondent  suggested  adding 
coal  as  a  specific  value  to  be  considered. 
This  is  not  necessary  since  coal  is 
included  within  the  reference  to  mineral 
values  throughout  the  rule. 

A  local  government  suggested  that  an 
exchange  should  not  be  approved  if  it 
may  adversely  affect  recreation,  open 
space  preservation,  habitat,  air  quality 
or  other  resources.  No  change  was  made 
in  response  to  this  suggestion  since 
potential  impacts  must  be  considered  in 
the  environmental  analysis  pursuant  to 
§2200.0-6(h)  of  the  rule  and  a  decision 
to  proceed  with  an  exchange  must 
consider  any  adverse  impacts  identified 
in  the  analysis. 

A  State  government  respondent  stated 
that  Regional  Coal  Teams  should  be 
provided  the  opportunity  for  full 
participation  in  reviewing  any  exchange 
proposal.  When  processing  exchanges 
involving  coal,  the  appropriate  Regional 
Coal  Team  shall  have  a  major  role  in 
reviewing  the  exchange.  However,  it  is 
impracticable  to  list  in  the  rule  all  of  the 
entities  that  should  be  given  review 
opportunities. 

One  respondent  suggested  that  the 
provision  that  provides  that  the 
intended  use  of  conveyed  Federal  land 
not  be  in  confiict  with  management 
objectives  of  adjacent  Indian  Trust  lands 
be  removed  or  limited  to  those  uses  of 
conveyed  Federal  lands  that  conflict 
with  management  objectives  of 
"adjoining"  Indian  Trust  lands  that 
were  established  formally  prior  to  that 
exchange  proposal.  This  suggestion  has 
been  partially  adopted  by  inserting  the 
words  "significantly  conflict  with 
established"  before  "management 
objectives"  in  §  2200.0-6(b)(2). 

A  local  government  respondent 
suggested  that  as  a  condition  of 
exchange  the  Federal  lands  that  may  be 
used  for  landfills  that  may  affect  air 
quality  use  LAER  (lowest  achievable 
emission  rates)  technology,  not  the  less 
stringent  BDT  (best  demonstrated 
technology).  Rather  than  prescribing 
specific  technologies  in  this  rule, 
appropriate  methods  of  analysis  of  air 


quality  and  other  considerations  will  be 
identified  as  proposals  are  developed. 
Public  input  will  be  considered  in 
selecting  assessment  methods. 

In  orcier  to  meet  the  needs  of  State 
and  local  residents,  wording  was 
suggested  that  would  require  a 
determination  regarding  the  consistency 
of  the  intended  use  of  conveyed  Federal 
lands  with  local  government  zoning  and 
other  land  use  plans  for  adjacent  non- 
Federal  lands.  The  authority  of  State 
and  local  governing  bodies  to  regulate 
and  zone  non-Federal  land,  including 
land  that  has  been  conveyed  from 
Federal  ownership,  is  recognized  in 
§  2200.0-6(1)  of  the  rule.  Therefore,  no 
change  has  been  made  in  response  to 
this  suggestion. 

Five  commenters  felt  that  the 
requirement  that  the  land  exchanged 
into  non-Federal  ownership  be  used  or 
managed  to  conform  to  or  enhance 
adjacent  Federal  land  uses  was  costly, 
inequitable,  unfair  or  may  otherwise 
limit  exchange  opportunities.  It  would 
not  be  in  the  public  interest  to  convey 
lands  out  of  Federal  ownership  if  the 
intended  use  were  to  create  substantial 
management  conflicts  with  adjacent 
Federal  lands:  therefore,  this  provision 
is  retained  in  the  final  rule.  The 
language  of  §  2200.0-6(b)(2)  of  the  rule 
does  not  imply  control  over  future  uses 
or  place  any  requirement  on  the 
management  of  the  Federal  land  after 
conveyance  to  the  non-Federal  party, 
unless  specific  reservations,  covenants, 
or  restrictions  are  included  in  the  deed 
or  patent  pursuant  to  §  2200.0-6(i)  of 
the  rule.  This  section  simply  requires 
the  authorized  officer  to  consider  the 
intended  use  in  making  the  public 
interest  determination. 

One  respondent  felt  that  the  two-part 
finding  of  public  interest  must  be  broad 
enough  to  encompass  all  management 
objectives  contemplated  and  that 
emphasis  not  be  placed  on 
noncommodity  resources.  Section 
2200.0-6(b)  is  sufficiently  broad  to 
include  all  involved  resource  values  and 
all  identified  management  objectives. 
Further,  a  definition  of  "resource 
values"  has  been  added  to  §  2200.0-5  of 
the  rule.  That  definition  includes  both 
commodity  and  non-commodity  values, 
surface  and  subsurface. 

It  was  requested  that  the  reference  to 
cultural  resources  be  strengthened  in 
the  final  regulations.  Cultural  resources 
is  specified  as  a  resource  to  consider  in 
reaching  a  public  interest 
determination.  No  change  in  the  final 
rule  is  necessary. 

Another  suggested  the  words 
"promotion  of  be  changed  to 
"continuation  of."  The  language  of  the 
proposed  rule  has  been  retained  because 
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section  2(aMl)  of  the  Act  found  that  land 
exchanges  are  an  important  tool  for  "the 
promotion  of  muhiple-use  values." 

Concern  was  expressed  that  the 
regulation  "*  '  *  guts  the  entire  public 
interest  test  set  forth  in  FLPMA,"  and  a 
recommendation  was  made  to  delete  the 
section.  The  Department  disagrees. 
Section  206(a)  of  FLPMA  provides  a 
listii^  of  considerations  to  be 
"included"  in  any  public  interest 
determination.  That  listing  also  includes 
"better  Federal  land  management  and 
the  needs  of  Sute  and  local  people." 
Section  2(a)(1)  of  the  Federal  Land 
Exchange  Facilitation  Act  further  states 
the  findings  and  declaration  of 
Congress,  from  which  were  drawn  most 
of  the  public  interest  criteria  of 
S2200.0-6(b)oftherule. 

(c)  Equai  Value  Exchanges.  One 
commenter  recommended  that  this 
paragraph  be  amended  by  adding 
"Equal  value  can  include  the  use  of  a 
public  interest  finding  as  authorized  by 
spedfic  statutes  such  as  the  ANILCA 
(Alaska  National  Interests  Lands 
Conservation  Act)  (16  U.S.C  3192)." 
This  suggestion  canno<  be  adopted 
Section  206(b)  of  FLPMA  requires  equal 
value  exchanges  on  a  monetary  basis. 
The  elements  of  a  public  interest  finding 
may  be  considered  in  the  valuation  of  a 
property,  only  to  the  degree  that  those 
elements  are  reflected  in  the  real  estate 
market 

It  was  suggested  that  a  cross  reference 
to  the  provisions  for  approximately 
equal  value  exchanges  in  §  2201.5  be 
included  in  this  section.  This  suggestion 
was  adopted. 

(d)  Same  State  Exchanges.  Four 
commenters  recommended  that  this 
paragraph  be  amended  to  allow  for 
interstate  exchanges.  This  suggestion 
cannot  be  adopted  because  section 
206(b)  of  FLPl^lA  requires  that  the 
Federal  and  non-Federal  lands  involved 
in  an  exchange  be  located  in  the  same 
state. 

{e)0&C  Land  Exchanges.  One 
commenter  suggested  an  amendment  to 
this  paragraph  to  clarify  that  non- 
Federal  lands  acquired  in  exchange  for 
revested  Oregon  and  California  Railroad 
Company  Grant  lands  or  reconveyed 
Coos  Bay  Wagon  Road  Grant  lands  shall 
be  located  in  "any  one  of  the  18 
counties"  in  which  the  original  grants 
were  made.  Tliis  suggestion  was 
adopted. 

(fj  Congressional  Designations.  One 
respondent  felt  it  was  unclear  if  these 
regulations  considered  those  areas 
outside  the  CaHfbmia  Desert 
Conservation  Area  that  have  been 
created  by  statute  but  are  not  National 
Conservation  Arees  or  National 
Recreation  Arms.  No  change  has  been 


made  in  response  to  this  comment.  The 
listing  of  systems  aad  areas  in  this 
section  was  taken  directly  from  the  Act. 
Lands  acquired  within  areas  created  by 
statute  but  not  listed  in  the  Act  will  not 
become  part  of  the  unit  or  at«a  under 
this  rule. 

It  was  suggested  that  in  line  2  the 
words  "United  States"  be  deleted  and 
replaced  with  "authorized  officer."  Title 
is  accepted  by  the  authorized  officer  on 
behalf  of  and  in  the  name  of  the  United 
States.  No  change  has  been  made  in  the 
fmal  rule  in  response  to  this  comment, 
(g)  Land  and  Resource  Management 
Planning.  Several  commenters  felt  the 
rule  hmited  the  ctmsideration  of 
exchange  proposals  to  those  consistent 
with  existing  agency  land  management 
plans.  Agency  plans  can  be  amended  to 
recognize  new  information  or  changes 
in  conditions.  The  reference  in  the  rule 
to  land  use  plans  includes  plans  that 
have  been  amended  in  response  to  new 
information  or  changes  in  conditions 
that  may  surface  in  con|unction  with  or 
following  an  exchange  proposal. 

Another  respondent  felt  that  the 
regulations  should  not  require  that  land 
use  plans  specifically  authorize  an 
exchange  of  Federal  land,  stating  that 
the  land  use  plan  could  not  foresee  all 
exchange  proposals.  The  rule  does  not 
require  that  a  land  use  plan  specifically 
authorize  an  exchange,  but  only  that  an 
exchange  proposal  be  consistent  with 
the  goals  and  objectives  of  the  plan.  No 
change  was  made  in  the  final  rule. 

Concern  was  expressed  that  there 
were  no  provisions  for  identifying  non- 
Federal  lands  for  exchange  and 
initiating  contact  with  the  private 
landowner.  This  suggestion  was  not 
incorporated  in  the  final  rule  because 
land  use  plans  identify  areas  or  specific 
tracts  of  non-Federal  lands  that  the 
agency  is  interested  in  acquiring  to 
effect  consolidation.  Private  landowners 
have  the  opportunity  to  provide  input  in 
the  plarming  process  to  help  identify 
long-range  goals  and  opportunities  to 
exchange  lands.  Since  exchanges  are 
voluntary,  both  the  non-Federal 
landowner  and  the  United  Stales  must 
agree  to  the  exchange. 

One  commenter  questioned  whether 
BLM  lands  suitable  for  exchange  to 
benefit  the  Forest  Service  are  identified 
in  BLM  planning  or  in  Forest  Service 
planning  and,  if  it  is  BLM's 
responsibility,  how  BLM  proposes  to 
determine  public  interest.  It  was 
suggested  that  it  be  idenUfied  in  the 
BLM  planning  process.  The  Forest  Plans 
do  not  identify  BLM  lands  to  be  used  in 
exchanges.  Such  exchanges  occur  only 
after  negotiations  between  the  non- 
Federal  party  and  the  agencies  and  must 
be  consistent  with  BLM  land  use  plans. 


The  public  interest  determination  will 
be  made  by  BLM  using  criteria  specified 
in  §  2200.a-6(b).  No  change  was  made 
in  the  final  rule  in  response  to  this 
comment. 

(h)  Environmental  Analysis.  One 
respondent  noted  that  this  paragraph 
does  not  invite  the  public  to  submit 
comments  on  the  environmental 
consequences  of  the  proposed  land 
exchange.  The  Council  on 
Environmental  Quality  regulations 
implementing  the  National 
Environmental  Policy  Act  (42  U.S  C 
4332  et  seq.)[NEPA)  and  BLM  policy 
and  procedures  referenced  in  paragraph 
(h)  already  address  public  notice  and 
comment  on  environmental  documents; 
therefore,  it  is  not  necessary  to  restate 
the  specific  requirements  in  the  final 
rule.  In  addition.  §  2201.2  of  the  rule 
provides  for  public  notice  of  the 
proposed  exchange,  with  an  opportunity 
for  the  public  to  submit  timely 
comments  that  shall  be  considered  in 
the  environmental  analysis  of  the 
proposed  exchange. 

A  concern  was  expressed  that 
compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C  469-470)  is  not  mentioned  undo^ 
this  section  of  the  rule.  Cultural 
resources  is  only  one  of  the  many 
significant  resoiuxxs  that  must  be 
considered.  This  rule  does  not  limit  or 
exclude  any  resources  from 
consideration. 

(i)  Reservations  or  restrictions  made 
in  the  public  interest.  Several 
commenters  questioned  the  need  and 
authority  for  reservations  or  restrictions 
in  the  conveyance  of  Federal  land.  Two 
commenters  suggested  that  reservations 
or  restrictions  are  not  needed  if  the 
exchange  is  in  the  public  interest. 
Another  commenter  suggested 
conveying  partial  interests  to  third 
parties  in  lieu  of  reservations  or 
restrictions.  Two  commenters  were 
concerned  with  the  burden  placed  on 
the  Federal  and  non-Federafparties  by 
reservations  or  restrictions. 
Identification  of  the  need  for 
reservations  or  restrictions  begins  with 
the  agreement  to  initiate  an  exchange. 
Subsequent  analysis  will  determine  if 
the  exchange  is  in  the  public  interest 
and,  if  so.  confirm  what  reservations  or 
restrictions  are  needed.  The  rule  allows 
alternative  methods  of  protection  such 
as  third  party  participation.  Although 
reservations  or  restrictions  may  place 
burdens  on  the  Federal  and  non-Federal 
parties,  the  effect  of  reservations  or 
restrictions  will  be  considered  by  each 
party  prior  to  a  decision  to  proceed. 
Section  206  of  FLPMA  aiul  other 
authorities  provide  for  the  use  of 
reservations  or  restrictions. 
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A  major  utility  expressed  the  thought 
that  the  United  States  could  retain  title 
to,  or  administration  of,  lands  involved 
in  the  exchange  that  are  subject  to 
rights-of-way.  This  is  correct;  the 
authority  to  reserve  and  retain  any 
rights  and  interest,  including  rights-of- 
way,  easements,  or  grants,  when  it  is  in 
the  public  interest,  is  provided  in 
§2200.0-6(i)oftherule. 

It  was  suggested  that  any  covenants  be 
developed  in  consultation  with 
appropriate  Federal  and  State  agencies, 
including  the  State  Historic  Preservation 
Office.  Covenants  and  restrictions  may 
be  developed  to  protect  any  number  of 
public  interests,  including  cultural 
resources,  and  consultation  with 
appropriate  Federal  and  State  agencies 
will  occur  as  a  matter  of  course. 
Therefore,  the  final  rule  does  not 
incorporate  explicit  language  on 
consultation  with  State  Historic 
Preservation  Officers. 

Three  commenters  suggested  the 
United  States  retain  an  interest  in  the 
stream  of  mineral  royalties  when 
exchanging  Federal  lands.  Reserving 
mineral  interests  is  pre.'jrred  to 
maintaining  royalty  interests  for 
administrative  reasons.  Depending  on 
the  type  of  royalty  interest  reserved,  the 
generation  of  revenues  may  be 
prevented  or  reduced  as  a  result  of 
mineral  development  decisions  made  by 
the  owner  of  the  mineral  interests.  By 
contrast,  reserving  the  mineral  estate 
would  allow  the  United  States  to 
manage  the  development  of  the 
resources  in  a  way  that  would  protect 
Federal  interests.  In  addition,  there  may 
be  no  statutory  authority  for  reserving  a 
royalty  interest. 

(j)  Hazardous  substances.  The 
Community  Environmental  Response 
Facilitation  Act  (106  Stat.  2174)(CERFA) 
was  signed  into  law  on  October  19, 
1992,  one  year  after  the  proposed  land 
exchange  rules  were  published  in  the 
Federal  Register.  No  changes  to  the 
final  rule  have  been  made  as  a  result  of 
the  new  legislation.  However,  the 
procedural  requirements  of  CERFA  will 
be  followed  to  the  extent  applicable, 
and  consideration  will  be  given  to  the 
need  for  rulemaking  in  connection  with 
this  new  law. 

One  respondent  suggested  requiring 
"hold  harmless"  agreements  when 
conveying  Federal  lands  affected  by 
hazardous  substances  to  a  "potentially 
responsible  party."  Hold  harmless 
agreements  generally  are  desirable; 
however,  it  is  necessary  to  maintain 
flexibility  in  negotiating  land 
exchanges. 

One  commenter  identified  a  perceived 
inconsistency  in  the  requirement  of 
notification  for  private  parties  and  the 


Federal  government.  The  notice  to  the 
non-Federal  party  requires  that 
"known"  storage,  release,  or  disposal  of 
hazardous  substances  be  identified, 
whereas  the  private  party  must  notify 
the  government  of  "known  or 
suspected  *  *  *."  The  respondent 
favored  the  broader  application  but 
suggested  that  in  any  case  they  should 
be  consistent.  Full  disclosure  of  the 
potential  existence  of  hazardous 
substances  on  the  non-Federal  lands  is 
necessary  to  avoid  sole  future  liability 
by  the  United  States  incurred  as  a  result 
of  dissolution,  bankruptcy,  etc.,  of  the 
non-Federal  party.  The  non-Federal 
party  will  have  no  such  risk  because  the 
Federal  government  will  be  available  for 
correction  or  mitigation  should  future 
hazardous  substance  issues  arise. 

The  same  respondent  pointed  out  that 
the  proposed  regulations  would  require 
the  Federal  officer  to  determine  whether 
hazardous  substances  are  present  on 
non-Federal  lands  but  do  not  require 
him  to  do  so  on  Federal  lands,  and 
recommended  that  the  provisions  be 
made  consistent.  Paragraph  (j)(l)  of  the 
final  rule  has  been  revised  to 
incorporate  this  suggestion. 

Several  commenters  proposed  that  the 
private  parties  only  be  required  to 
provide  a  broad  hold  harmless 
indemnification  if  the  government  will 
reciprocate.  This  suggestion  cannot  be 
adopted.  The  United  States  is  required 
not  only  to  clean  up  any  hazardous 
substances  found  on  the  Federal  lands 
prior  to  conveyance,  but  also  must 
warrant  in  the  conveyance  document  to 
other  than  a  "potentially  responsible 
party,"  that  the  United  States  will  be 
responsible  for  any  further  cleanup 
necessary.  Further,  obligating  Federal 
government  expenditure  via 
indemnification  agreements  made  in 
advance  of  necessary  appropriations 
would  be  a  violation  of  the  Anti- 
Deficiency  Act  (31  U.S.C.  1341(a)). 

A  respondent  stated  that  the  "hold 
harmless"  requirement  may  not  protect 
Federal  interests  from  cleanup  liability 
imposed  by  a  third  party.  The  comment 
is  correct.  However,  the  "hold 
harmless"  agreement  would  provide  a 
mechanism  for  compensating  the  United 
States  for  cleanup  costs  and  claims  after 
conveyance. 

It  was  suggested  that  the  regulations 
state  that  the  government  is  acquiring 
lands  or  interests  in  lands  as  an 
"innocent  purchaser."  This  suggestion 
was  not  adopted  as  it  is  doubtful  that 
such  a  disclaimer  in  the  rule  would 
establish  the  United  States  as  an 
"innocent  purchaser"  in  every  case.  In 
many  cases,  it  is  recognized  that  the 
owner  of  the  property  shares  in 
whatever  liability  may  exist. 


Two  comments  indicated  the 
regulations  failed  to  take  into  account  a 
recent  court  ruling  [Hercules 
Incorporated  v.  United  States 
Envimnmental  Protection  Agency.  938 
F.2d  276,  D.C.  Cir.  1991)  that  the  United 
States  is  responsible  for  providing 
notice  of  the  storage,  release  or  disposal 
of  hazardous  substances  on  Federal 
lands  regardless  of  ownership  at  the 
time  the  substances  came  to  be  on  the 
lands,  and  suggested  the  phrase  "•  •  • 
during  time  of  Federal  ownership 
*  •  *"  be  deleted.  The  phrase  has  been 
deleted  in  the  final  rule. 

Another  reviewer  mentioned  that  42 
U.S.C.  9620  requires  the  conveyance 
document  to  contain  a  notice  of  known 
storage,  release,  or  disposal  of 
hazardous  substances.  These  regulations 
do  not  supplant  the  requirements  of  42 
U.S.C.  9620. 

(k)  Legal  description  of  properties. 
One  commenter  said  that  property 
description  by  legal  survey  is  sometimes 
difficult  and  suggested  that  the  rule  be 
amended  to  allow  the  use  of  a  map  as 
an  alternative.  This  suggestion  cannot 
be  adopted.  Department  of  Justice 
Standards  and  public  land  laws 
pertaining  to  the  transfer  of  title  to 
Federal  lands  do  not  permit  the  use  of 
a  map  in  lieu  of  legal  description  of 
lands.  Maps  alone  generally  would  not 
provide  an  unambiguous  description  of 
lands  being  considered  for  exchange; 
however,  maps  may  be  used  to 
supplement  legal  descriptions. 

(ij  Unsurveyed  school  sections.  An 
agency  respondent  suggested  that  the 
word  "mineral"  be  inserted  between  the 
words  "all"  and  "rights."  It  is  intended 
that  States  must  waive  all  rights, 
including  those  related  to  minerals,  to 
unsurveyed  school  sections  used  in  an 
exchange.  This  suggestion  was  not 
adopted. 

(m)  Coordination  with  State  and  local 
governments.  Two  respondents 
expressed  concern  that  local 
government  plans  and  land  use 
ordinances  be  noted  and  respected  in 
the  exchange  process.  One  suggested 
including  a  provision  requiring  a 
consistency  review  by  the  State 
government.  Section  2200.0-6(1)  states 
that  the  Federal  lands  conveyed  will  be 
subject  to  local  government  laws, 
regulations  and  zoning,  and  §  2200.0- 
6(m)  provides  for  notification  60  days 
before  conveyance.  These  provisions 
afford  State  and  local  governments  the 
opportunity  to  conduct  whatever 
reviews  they  feel  are  needed,  including 
consideration  of  land  uses  and  zoning, 
in  commenting  on  the  proposed 
exchange.  Therefore,  no  additional 
references  to  local  plans  and  ordinances 
have  been  made  in  the  final  rule. 
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Section  2200.0-7    Scope 

One  respondent  suggested  that 
paragraph  (b)  of  the  rule  be  clarified  as 
to  whether  certain  existing  regulations 
would  be  superseded  or  merely 
amended.  Part  2200  of  the  existing 
regulation  is  being  revised  with  portions 
amended  or  superseded  as  indicated. 

Two  parties  commented  on  paragraph 
(c).  regarding  the  lack  of  uniform 
applicability  of  the  proposed  rule  in 
Alaska.  One  suggested  separate 
regulations  for  such  exchanges,  similar 
to  the  Small  Tracts  Act  regulations.  The 
other  felt  the  rule  should  allow  the 
authorized  officer  to  depart  from  this 
rule  to  a  degree  consistent  with 
ANILCA.  The  rule  provides  the 
authorized  officer  the  latitude  allowed 
by  law  to  pursue  land  exchanges.  No 
changes  have  been  made  in  response  to 
this  comment. 

Three  comments  were  received 
suggesting  clarification  of  paragraph  (d) 
of  the  proposed  rule.  This  paragraph 
provided  for  the  continuation  of 
exchanges  agreed  to  prior  to  issuance  of 
this  final  rule  under  the  laws  and 
regulations  in  existence  at  the  time  the 
initial  agreement  to  exchange  was 
entered.  Paragraph  (d)  of  the  proposed 
rule  has  been  revised  in  the  final  rule  to 
remove  the  confusion  generated  and  to 
reflect  the  provisions  of  the  Act  more 
accurately. 

It  is  the  intent  of  the  Department  to 
follow  the  principles  established  in 
subsection  (g)  of  section  206  of  FLPMA, 
as  amended.  Under  these  principles,  the 
Department  intends  that  the  following 
will  apply:  (1)  Before  this  rule  takes 
effect,  pending  exchanges  may  proceed 
in  accordance  with  existing  statutory 
law,  including  the  applicable  provisions 
of  the  Federal  Land  Exchange 
Facilitation  Act  (the  Act)  as  well  as  the 
regulations  that  are  being  superseded  by 
this  rule;  and  nothing  in  the  Act  shall 
be  construed  so  as  to  delay  or  otherwise 
hinder  the  processing  or  consummation 
of  any  such  exchange;  (2)  The  principles 
expressed  above  are  subject  to  the 
following  caveat— if  the  parties  agreed 
to  initiate  the  exchange  before  August 
20. 1988.  the  date  of  enactment  of  the 
Act.  subsections  (d)  through  (i)  of 
section  206  of  FLPMA,  as  amended, 
shall  not  apply  to  a  pending  exchange, 
unless  the  parties  agree  otherwise;  (3) 
After  this  rule  takes  effect,  pending 
exchanges  initiated  on  or  after  August 
20, 1988,  shall  proceed  in  accordance 
with  this  rule  except  where,  in  the 
judgment  of  the  authorized  officer,  it 
would  be  more  expeditious  to  continue 
otherwise,  and  to  do  so  would  not  be 
inconsistent  with  ciurent  statutory  law, 
including  the  applicable  provisions  of 


the  Act.  or  a  binding  agreement  is  in 
effect  and  completion  of  the  exchange 
would  not  be  inconsistent  with  current 
statutory  law. 

Section  2201 . 1    Agreement  to  Initiate 
an  Exchange 

A  representative  of  an  environmental 
group  suggested  a  provision  requiring 
full  pubHc  input  and  also  specifying 
that  the  NEPA  process  begin  as  soon  as 
the  agreement  is  executed.  The 
opportunity  for  public  input  will  occur 
in  accordance  with  the  public  notice 
and  comments  provisions  of  section 
2201.2  of  the  rule.  These  provisions 
require  publication  of  a  notice  as  soon 
as  the  agreement  to  initiate  is  entered 
into,  but  the  NEPA  process  may  be 
initiated  before  that  event  if  the 
authorized  officer  believes  it  would  be 
proper.  The  opportxmity  for  public 
input  will  depend  upon  the  level  of 
NEPA  analysis  and  documentation, 
which,  in  turn,  depends  upon  the 
complexity  of  each  exchange  proposal. 

Another  respondent  suggested  that 
the  agreement  to  initiate  should  detail 
who  will  be  responsible  for  costs 
incurred  in  the  event  the  exchange 
process  is  terminated  prior  to  execution 
of  an  exchange  agreement  (or  an 
exchange  of  titles).  Such  a  requirement 
would  be  in  direct  conflict  with 
§§  2200.0-6(a).  2201.1(f)  and  2201.7- 
2(c)  of  the  final  rule,  which  provide  that 
there  are  no  obUgations  or 
reimbursement  requirements  in 
exchanges  that  are  terminated  short  of  a 
binding  exchange  agreement.  The 
statutory  authority  for  this  rule  does  not 
provide  for  reimbursement  of  expenses 
outside  of  an  exchange  transaction. 
Compensation,  or  reimbursement  of  the 
non-Federal  party  for  costs  incurred,  in 
the  event  an  exchange  is  terminated 
would  raise  myriad  procurement  and 
contracting  issues  and.  in  some  cases, 
may  not  be  authorized.  This  limitation, 
however,  is  not  intended  to  preclude 
payment  to  anyone  with  whom  the 
Government  has  contracted  directly  for 
services  that  in  fact  have  been  received. 

One  respondent  asked  whether,  if  an^ 
exchange  proponent  were  to  propose 
exchanging  non-Federal  lands  within 
the  boundaries  of  the  National  Forest 
System  for  pubhc  lands  under  the 
jurisdiction  of  the  BLM,  the  proponent 
would  be  required  to  indicate  as  a  part 
of  the  proposal  document  that  the 
offered  land  is  covered  by  a  Forest 
Service  management  plan  showing  the 
land  is  essential  to  the  programs  of  the 
National  Forest  System.  The  proponent 
would  not  be  required  to  show  that  the 
non-Federal  land  is  essential  to  the 
National  Forest  System.  In  such  an 
instance,  the  proposal  would  be 


submitted  to  the  BLM  authorized 
officer.  In  analyzing  the  proposal,  the 
BLM  would  consult  with  the  Forest 
Service  to  determine  whether  the  public 
interest  would  be  well  served,  to  assess 
environmental  effects,  and  to  determine 
if  the  exchange  would  be  consistent 
with  agency  plans. 

Another  respondent  suggested  adding 
language  at  the  end  of  paragraph  (a)  of 
this  section  requiring  the  authorized 
officer  and  the  non-Federal  party  to 
meet  and  discuss  proposed  exchanges 
prior  to  determining  whether  an 
agreement  to  initiate  an  exchange 
should  be  executed.  The  Department 
does  not  believe  such  a  requirement  is 
needed  in  the  rule.  Advance  meetings 
and  discussions  are  commonplace  and 
are  necessary  to  reach  the  point  of 
entering  an  agreement  to  initiate. 

A  commenter  suggested  language 
requiring  the  prospective  exchange 
parties  to  agree  to  a  preliminary 
estimate  of  value  prepared  by  a 
qualified  appraiser  if  the  property  to  be 
conveyed  out  of  Federal  ownership 
exceeds  $150,000  in  value.  The 
preliminary  estimate  of  value  is  a  tool 
available  to  the  parties  to  be  used  to 
evaluate  the  feasibility  of  an  exchange 
proposal.  The  Department  recognizes 
that  preliminary  estimates  of  value  may 
be  useful  in  evaluating  exchange 
proposals  but  does  not  see  a  need  to 
require  the  use  of  preliminary  estimates 
in  all  cases. 

A  comment  suggested  that  the 
preUminary  estimate  reflect  the 
intended  use  of  the  lands,  thus 
eliminating  potential  for  substantial 
profits.  In  preparing  any  preUminary 
estimate,  the  appraiser  takes  into 
consideration  all  probable  uses  of  the 
property,  including  the  proposed  or 
intended  use.  These  uses  must  be  legal, 
economically  feasible,  physically 
possible  and  result  in  the  highest  and 
best  use,  i.e.,  most  profitable  use,  of  the 
property.  It  would  be  improper  to 
disregard  an  important  element  of 
information  that  may  influence  market 
value;  that  is,  the  intended  use  may  not 
always  be  the  highest  and  best  use  of  the 
property. 

A  number  of  comments  were  received 
on  the  Usted  requirements  for  an 
agreement  to  initiate  an  exchange.  One 
respondent  suggested  that  a  form  be 
developed  listing  the  information  needs 
for  a  Federal  land  exchange  to  help 
determine  whether  an  exchange  is 
feasible.  The  general  types  of 
information  to  be  included  in 
agreements  to  initiate  are  Usted  in  the 
rule.  A  form  would  be  most 
appropriately  located  in  a  handbook, 
not  in  the  regulations. 
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Another  respondent  was  of  the 
opinion  that  identification  of  the  non- 
Federal  lands  should  not  be  mandatory 
in  the  agreement  to  initiate,  since  the 
environmental  review  process  could 
result  in  changes  of  included  lands. 
While  amendment  of  the  list  of  lands 
may  occur  at  any  time  during  the 
process,  identiHcation  of  all  lands  that 
might  be  included  in  the  final 
transaction  of  the  exchange  is  necessary 
in  the  agreement  to  initiate,  as  that 
document  is  the  source  of  the 
descriptions  in  the  public  notice  of  the 
proposal.  Therefore,  this 
recommendation  was  not  adopted  in  the 
Final  rule. 

Several  additions  to  the  current  list  of 
requirements  were  suggested.  These 
included:  (1)  A  citation  of  the  exchange 
authority.  (2)  a  statement  regarding  the 
need  for  segregation  of  the  Federal  lands 
once  the  exchange  is  started,  and  (3) 
identification  of  the  status  that  the 
acquired  lands  would  assume  following 
title  acceptance  by  the  United  States 
and  termination  of  the  90-day 
segregation  period.  It  was  also  suggested 
that  the  appropriate  United  States 
officer  having  jurisdiction  over  title 
records  for  lands  and  minerals  review 
these  items.  Such  considerations,  while 
essential  to  completion  of  an  exchange, 
are  generally  not  elements  of  an 
exchange  upon  which  agreement  must 
be  reached.  Therefore,  these  suggestions 
were  not  included  in  the  Hnal  rule. 

Two  parties  suggested  revisions  to  the 
requirements  for  identification  of  the 
parties  involved  in  the  exchange.  One 
respondent  suggested  a  full  disclosure 
of  any  holding  companies,  officers, 
directors,  holders  of  significant  blocks 
of  stock,  campaign  contributions  made 
to  holders  of  Federal  office,  and  any 
agreements  made  for  sub.sequent  sale  or 
exchange  of  lands  to  be  acquired  from 
the  Federal  government.  This  suggestion 
was  not  adopted  because  such 
requirements  would  go  far  beyond  the 
legal  authority  to  identify  the  party  with 
whom  the  agency  is  exchanging  land, 
their  citizenship,  or  corporate  standing. 

One  industry  representative  suggested 
that  all  known  uses  be  identified  in  the 
agreement  to  initiate,  and  that  right-of- 
way  grants  be  specifically  identified  as 
an  authorized  use.  Section  2201.1(c)(4) 
of  the  rule  was  amended  to  adopt  this 
recommendation.  Identification  of  uses 
known  to  the  Federal  and  non-Federal 
parties  will  ensure  proper  consideration 
of  these  uses  in  the  analysis  of  the 
exchange  proposal. 

Another  industry  respondent  pointed 
out  that  paragraph  (c)(7)  requires 
documentation  of  any  agreed  upon 
compensation  of  assumed  costs 
normally  the  responsibility  of  the  other 


party,  but  that  nowhere  in  the  regulation 
are  these  responsibilities  laid  out.  It  was 
suggested  that  the  final  rule  spell  out 
what  costs  are  normally  to  be  borne  by 
either  party.  Section  2201.1-3  of  the 
rule  gives  a  partial  listing  of  costs  for 
which  compensation  may  be  made,  but 
the  assignment  of  these  costs  is  best 
made  by  the  authorized  officer  in 
accordance  with  accepted  real  estate 
practices  in  the  vicinity  of  the  lands  to 
be  exchanged.  No  changes  were  made  to 
paragraph  (c)(7)  in  the  final  rule  in 
response  to  this  comment,  but  reference 
to  compensating  for  costs  ordinarily 
borne  by  the  other  party  under  local 
custom  or  practice  was  added  to 
§2201.1-3. 

Another  respondent  suggested  that 
the  requirement  of  paragraph  (c)(ll). 
regarding  relocation  of  tenants  on  the 
non-Federal  lands,  apply  on  an  equal 
basis  to  the  Federal  lands  and  any 
occupants.  This  suggestion  was  not 
adopted.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4621-4626)  only  applies  to 
qualified  displaced  parties  on  acquired 
non-Federal  land.  Section  2201.8(c)(2) 
of  the  rule  specifies  the  measures 
required  to  protect  authorized 
occupants  of  the  Federal  lands. 

Two  parties  asked  that  paragraph  (d) 
also  be  used  to  establish  the  sequence 
and  time  lines  for  other  required  reports 
and/or  clearances.  The  requirement  that 
the  agreement  provide  a  time  line  is 
already  specified  in  paragraph  (c)(5)  and 
is  retained  in  the  final  rule.  The 
sequence  of  preparing  or  approving 
required  reports  is  subject  to  negotiation 
and  agency  administrative  procedure. 

Another  respondent  recommended 
deleting  the  entire  second  sentence  of 
paragraph  (d)  relating  to  estimating 
value  in  the  absence  of  current  market 
information.  By  way  of  explanation,  the 
respondent  said  that  it  is  "inconsistent 
with"  and  would  "eviscerate"  the 
section  on  appraisals  (2201.3  through 
2201.3-3).  To  the  contrary,  the 
provisions  of  this  paragraph  are 
consistent  with  the  provision  of 
§  2201.3-2(b).  No  change  in  the  final 
rule  is  needed. 

Several  comments  on  paragraph  (g) 
questioned  whether  any  authority  exists 
to  deny  appeal  rights  to  exchange 
proponents,  or  anyone  else,  when  the 
Federal  or  non-Federal  parties  withdraw 
from  an  exchange  proposal.  One  of  the 
parties  recommenaed  deleting  this 
paragraph.  Another  felt  there  should  be 
no  appeal  opportunity  if  the  non- 
Federal  party  withdraws.  Only 
decisions  of  the  authorized  officer  are 
appealable  through  the  Interior  Board  of 
Land  Appeals;  the  Department  has  no 


jurisdiction  over  decisions  of  non- 
Federal  parties.  In  the  case  of  land 
exchanges,  the  decision  is  made  and 
documented  through  the  final  Notice  of 
Decision.  Section  2201.7-1  of  the  final 
rule  establishes  the  provisions  for 
appeal  of  this  decision. 

Section  220 1.1-1    Assembled  Land 
Exchanges 

Most  comments  on  this  section 
centered  on  the  appraisal  methods  to  be 
employed  when  processing  assembled 
land  exchanges.  Several  commenters 
suggested  relaxing  the  safeguards  for 
dealing  with  certain  assembled  land 
exchanges.  A  detailed  explanation  of 
assembled  land  exchanges  is  provided 
below  to  assist  in  responding  to  these 
comments  and  in  interpreting  the  rule. 

Assembled  land  exchanges  provide 
the  opportunity  to  package  multiple 
parcels  of  Federal  and/ or  non-Federal 
land.  There  are  two  types  of  assembled 
exchanges  provided  for  in  the  rule:  (1) 
Single  transaction  exchanges,  and  (2) 
multiple  transaction  exchanges  using  a 
running  ledger  account  to  track  value 
differentials  for  each  of  the  transactions. 
Single  transaction  assembled  exchanges 
result  in  one  closing  for  a  collection  of 
parcels.  Multiple  transaction  exchanges 
involve  two  or  more  closings  and  are 
intended  to  facilitate  processing  of  large 
acreages.  Assembled  land  exchanges  are 
subject  to  all  of  the  general  provisions 
of  this  rule  in  addition  to  the  specific 
requirements  of  section  2201.1-1. 

Section  2201.1-1  of  the  rule  will 
require  establishing  the  terms  of  any 
assembled  land  exchange  in  the 
agreement  to  initiate  an  exchange.  For 
multiple  transaction  exchanges,  the  rule 
will  restrict  running  ledger  value 
differences  to  no  more  than  25  percent 
of  the  value  of  the  conveyed  Federal 
lands,  require  balancing  values  of  the 
Federal  and  non-Federal  lands 
conveyed  with  land  or  money  at  least 
every  three  years,  and  authorize  the 
authorized  officer  to  require  deposits  of 
cash,  bonds  or  other  sureties  to  offset 
temfrarary  balances  owed  to  the  Federal 
government. 

An  example  of  a  multiple  transaction 
exchange  would  be  where  a  State 
government  offers  $100,000  worth  of 
land  in  exchange  for  an  equal  value  of 
Federal  land.  In  the  agreement  to 
initiate  an  exchange,  it  is  agreed  to  use 
a  ledger  account  and  two  transactions. 
The  offered  and  selected  lands  are 
identified  in  the  agreement,  and  all 
necessary  analyses  and  clearances  are 
conducted.  The  first  transaction  results 
in  the  conveyance  of  $50,000  of  State 
land  to  the  United  States  and  the 
conveyance  of  $40,000  of  Federal  land 
to  the  State.  The  difierence  of  $10,000 


J.  . 
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is  noted  to  the  ledger  as  a  credit  to  the 
State.  The  second  transaction  involves 
$60,000  of  Federal  land  being 
transferred  to  the  State  and  $50,000  of 
State  land  being  conveyed  to  the  United 
States.  The  second  transaction  erases 
the  $10,000  outstanding  balance  owed 
to  the  State  and  concludes  the  exchange. 

One  respondent  felt  that  it  would  be 
useful  to  allow  the  Federal  or  non- 
Federal  party  to  waive  the  25  percent 
limit.  The  commenter  felt  that  given  that 
the  values  are  to  be  balanced  at  least 
every  two  years,  the  risks  of  exceeding 
the  25  percent  limit  are  minimal.  The 
Federal  Land  Policy  and  Management 
Act  requires  that  exchanges  be  limited 
to  values  within  25  percent  of  the 
involved  public  land  value.  Where 
ledger  accounts  are  used,  the  limit  will 
be  25  percent  of  the  sum  of  the  values 
of  the  Federal  land  conveyed  in  the 
current  transaction  and  all  previous 
transactions.  This  limitation  provides 
protection  for  the  Federal  government 
and  exchange  proponents. 
Another  respondent  noted  that 
•  •  most  beneHcial  exchanges, 
when  a  ledger  account  is  established, 
would  easily  take  longer  to  complete 
•  *  •  than  the  2-year  balancing 
requirement*  •  •"This respondent 
suggested  a  period  longer  than  two 
years.  This  suggestion  has  been  adopted, 
the  two-year  balancing  requirement  has 
been  extended  to  three  years.  However, 
the  Department  intends  that  the 
duration  of  the  period{s)  over  which 
there  is  an  outstanding  ledger  balance 
be  minimized. 

Several  States  expressed  concern  that 
urider  the  proposed  regulations,  States 
might  be  considered  single  owners  of 
multiple  parcels  involved  in  an 
exchange,  resulting  in  lower  appraised 
values  of  the  State  lands  when 
compared  with  assembled  multiple 
ownership  exchanges.  Section  2201.3-2 
of  the  rule  discusses  values  of  the  lands 
assembled  from  multiple  ownerships  by 
any  non-Federal  party.  This  section  also 
provides  that  Federal  and  non-Federal 
lands  be  appraised  in  a  similar  manner. 

For  paragraph  (f).  it  was  suggested 
that  termination  of  the  assembled 
exchange  arrangement  be  effective  after 
30  days  written  notice  to  the  other 
party.  Requirements  for  advance  notice 
of  termination  should  be  addressed  in 
the  agreement  to  initiate  an  exchange.  A 
critical  requirement,  however,  is  that 
values  must  be  equalized,  pursuant  to 
§  2201 .6  of  this  rule,  prior  to 
termination.  Also,  it  is  intended  that 
multiple  transaction  exchanges 
otherwise  be  arranged  in  a  manner  that 
will  reasonably  protect  the  public 
interest  throughout  each  phase  of  the 
exchange  should  the  decision  be  made 


by  either  party  to  terminate  the 
agreement. 

Section  2201. 1-2    Segregative  Effect 

This  section  of  the  proposed  rule 
provided  for  the  temporary  segregation 
of  Federal  lands  from  entry  under  the 
public  land  and  mineral  laws  for  up  to 
five  years  when  a  proposal  is  made  to 
exchange  Federal  lands. 

One  respondent  felt  that  no  further 
segregation  authority  should  be 
provided  because  too  much  land  has 
been  withdrawn  in  the  past.  Another 
felt  the  statutory  authority  for  the  five- 
year  segregation  is  limited  to  the 
"mining  laws"  not  the  "public  land 
laws."  Regarding  the  first  comment,  the 
commenter  is  referred  to  the  definition 
of  segregation  in  §  2200.O-5(v).  It  states 
the  purpose  of  segregation  is  "to  allow 
for  the  orderly  administration  of  the 
Federal  lands."  As  to  the  second 
comment,  the  commenter  is  correct. 
However,  due  to  the  purpose  stated 
above,  the  rule  has  been  expanded  to 
include  segregation  from  the  "public 
land  laws"  and  the  "mineral  laws."  It  is 
well  established  that  the  Secretary  of  the 
Interior  may  exercise  his  rulemaking 
authority  in  order  to  segregate  lands 
temporarily  to  allow  for  the  orderly 
administration  of  the  lands  under  his 
care  and  supervision  (see,  e.g.,  Byron  v. 
United  States.  259  F.  371,  377  (9th  Cir. 
1919);  Hopkins  v.  United  States,  414 
F.2d  464,  473  (9th  Cir.  1969);  Marion  Q. 
Kaiser.  65  I.D.  485,  488-89  (1958)). 
Although  a  two-year  segregation  from 
public  land  laws  has  been  used  in  other 
Department  rules,  this  final  rule 
provides  for  a  five-year  segregation  from 
the  public  land  laws  to  be  consistent 
with  the  five-year  segregation  from  the 
mineral  laws  provided  by  the  Act. 

One  respondent  raised  a  question 
regarding  the  effect  on  right-of-way 
authorizations  that  expire  during  the 
segregative  period.  That  respondent  felt 
that  the  holder  of  a  right-of-way  should 
have  the  ability  to  renew  during  the 
period  of  segregation.  The  segregation  is 
from  the  mining  laws  and  the  public 
land  laws  only.  The  public  land  laws  as 
defined  in  §  2200.0-5(s)  deal  with  the 
disposal  in  fee  of  public  lands. 
Normally  rights-of-way  are  not  fee 
interests,  and  therefore,  would  not  be 
affected  by  the  segregation.  The 
discretionary  renewal  of  a  right-of-way 
during  the  period  of  segregation 
likewise  would  not  be  precluded. 

Several  comments  were  received 
regarding  paragraph  (d)  pertaining  to  the 
90-day  segregation  of  lands  acquired  by 
the  United  States.  That  provision  has 
been  moved  to  §  2201.9  of  the  rule. 


Section  2201 . 1-3    Assumption  of  Costs 

Thirty-one  comments  were  received 
on  this  section.  The  major  concern  of 
the  respondents  related  to  the 
requirement  to  meet  the  criteria  to 
qualify  for  compensation  of  costs.  They 
believed  this  requirement  places 
unwarranted  limitations  on  the  exercise 
of  the  cost  compensation  authority.  The 
Act  requires  the  Secretary  to  determine 
when  it  is  in  the  public  interest  to  make 
adjustments  to  values  compensating  the 
non-Federal  party  for  assuming  certain 
costs.  The  requirement  to  meet  the 
criteria  is  necessary  to  ensure  that 
compensation  for  costs  assumed  is  in 
the  public  interest  and  has  b«Bn 
retained  in  the  final  rule. 

A  concern  was  expressed  that  the 
cash  equalization  funds  for 
compensation  not  be  restricted  to 
specific  exchanges  but  be  available  in  a 
general  exchange  fund  so  processing  is 
not  affected  by  budget  delays.  Fundmg 
arrangements  will  be  dealt  with  outside 
of  the  rulemaking  process. 

Although  §  2200.1-3(b)  sets  criteria 
for  when  costs  may  be  compensated,  it 
appeared  to  one  respondent  that  there 
are  no  such  restrictions  on  the 
adjustment  of  relative  values  as  a  way 
of  providing  compensation,  other  than 
the  25  percent  cap.  The  Act  states  that 
these  amounts  be  reasonable  and 
accurately  reflect  the  value  of  the  cost 
and  service.  This  wording  is 
incorporated  in  §22011-3  of  the  rufe  as 
one  of  the  five  criteria  that  must  be  met 
before  compensation  can  be  made.  Each 
exchange  presents  unique 
circumstances  so  anything  beyond 
general  restrictions  may  lead  to 
impediments  to  exchange.  The  five 
criteria  contained  in  §  2201.1-3(b), 
along  with  the  25  percent  limitation, 
offer  the  authorized  officer  reasonable 
parameters  for  ensuring  that  Federal 
assumption  of  or  compensation  for  costs 
assumed  by  other  parties  is  in  the  public 
interest. 

A  suggestion  was  made  to  state  which 
costs  will  be  borne  by  whom  within  the 
agreement  to  initiate  an  exchange.  As 
previously  noted.  §2201. 1(c)  of  the  rule 
provides  that  an  agreement  to  initiate 
must  assign  responsibility  for  costs  and 
specify  whether  certain  costs  will  be 
compensated. 

Two  comments  stressed  the  need  to 
list  the  costs  associated  with  the 
completion  of  NEPA  documentation  as 
not  necessarily  being  costs  associated 
with  the  Federal  government's  portion 
of  the  exchange.  This  suggestion  was 
not  adopted.  Section  2201.1(c)(6) 
requires  an  assignment  of  responsibility 
for  performance  of  required  functions 
and  for  costs  associated  with  processing 
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an  exchange  in  the  agreement  to  initiate. 
Documentation  of  environmental 
analysis  is  one  of  those  required 
functions  and  is  typically  a 
responsibility  of  the  Federal  agency. 

One  respondent  wanted  to  confirm 
that  the  costs  associated  with  the 
cuhural  resources  survey,  mitigation 
(including  excavation),  reports,  and 
coordination  with  the  State  Historic 
Preservation  Officer  are  considered. 
Section  2201.1-3(a)(2)  of  the  proposed 
rule  states  that  parties  may  agree  to 
make  adjustments  in  relative  value  for  a 
variety  of  costs,  including  cultural 
resource  surveys  and  mitigation.  This 
paragraph  has  been  retained  in  the  final 
rule. 

It  was  suggested  that  the  term  "in  the 
public  interest"  be  defined.  Public 
interest,  as  used  in  §2201.1-3,  involves 
many  factors  and  is  best  left  as  a 
determination  based  on  national  and 
regional  concerns  as  well  as  Federal, 
State  and  local  issues  and  values  in  the 
area  of  the  Federal  land. 

One  commenter  suggested  clarifying 
§  2201.1-3  as  it  applies  to  discussing  the 
assumption  of  costs  with  or  without 
compensation  in  agreements  to  initiate 
an  exchange  under  paragraph  (a). 
Paragraph  (a)  merely  states  that  either 
party  may  agree  to  assume,  with  or 
without  compensation,  the  costs  that 
would  ordinarily  be  borne  by  the  other 
party.  Paragraph  (b)  establishes  the    . 
criteria  for  compensation  or  assumption 
of  costs  by  the  Federal  party.  No  change 
was  made  in  the  final  rule  in  response 
to  this  suggestion. 

It  was  suggested  that  costs  inciured  by 
the  non-Federal  party  as  a  result  of  the 
Federal  government  being  a  party  to  the 
exchange  should  be  compensated  by  the 
government.  This  respondent  further 
stated  that  "section  (b)  attempts  to 
combine  compensation  to  the  non- 
Federal  party  with  compensation  for 
Federal  costs  and  becomes  vague."  Each 
exchange  is  based  on  its  own  unique 
situation.  The  special  requirements  of 
each  party,  including  the  United  States, 
must  be  addressed  on  a  case-by-case 
basis.  It  would  be  inappropriate  to 
require  compensation  of  the  non- 
Federal  party  as  a  standard  practice. 
Paragraph  (b)  of  the  final  rule 
specifically  describes  the  conditions 
that  must  be  met  and  documented:  (1) 
To  assume  non-Federal  costs  without 
compensation,  or  (2)  to  compensate  the 
non-Federal  party  for  assuming  Federal 
costs. 


Section  2201.2 
Proposal 


Notice  of  Exchange 


Several  respondents  requested  that 
the  State  government  be  notified  at  this 
stage  rather  than  waiting  until  the 


Notice  of  Decision  stage.  One  of  these 
also  requested  that  the  Congressional 
delegation  be  included  in  this  notice  of 
exchange  proposal.  These 
recommendations  have  been  adopted, 
but  the  requirement  for  notifying  State 
and  local  governments  was  retained  in 
the  Notice  of  Decision  section  of  the 
rule. 

An  existing  right-of-way  holder 
requested  that  notice  be  provided  to  the 
authorized  users  concurrent  with  the 
publication  of  the  first  newspaper 
notice.  Concurrent  notice  of  all 
authorized  users,  including  right-of-way 
holders,  is  implied  in  §  2201.2(a)  of  the 
rule.  No  change  was  made  in  the  final 
rule  in  response  to  this  comment. 

One  commenter  questioned  if  the 
nodce  would  be  pubhshed  in  all 
newspapers  in  the  counties  in  which  the 
lands  to  be  exchanged  are  located. 
Paragraph  (a)  of  this  section  of  the  rule 
requires  a  notice  to  be  published  in  a 
newspaper  of  general  circulation  in  each 
of  the  counties  where  the  Federal  and 
non-Federal  lands  involved  in  the 
exchange  proposal  are  located.  That 
could  require  publication  in  one  or 
more  newspapers  or  i  single  newspaper 
that  covers  several  counties,  as  needed 
to  notify  tAe  public. 

A  respondent  suggested  that  minor 
modifications  to  the  Notice  of  Exchange, 
in  the  case  of  acreage  adjustments  to 
equalize  values,  should  not  have  to  be 
republished  because  republication 
would  be  counter  to  the  intent  to 
expedite  exchanges.  Minor  corrections 
of  descriptions  or  acreages,  or  reduction 
of  published  acreages  to  achieve  equal 
values  do  not  require  republication. 
However,  any  addition  of  new  lands  to 
achieve  equal  values  will  require 
publication.  No  change  was  made  in 
response  to  this  comment. 

One  respondent  suggested  that 
paragraph  (a)(4)  be  revised  to  clarify  that 
public  comments  regarding  the 
environmental  impacts  of  the  proposed 
exchange  are  sought.  This  respondent 
also  felt  paragraph  (a)  should  include  a 
statement  describing  the  present  use 
and  proposed  use  of  the  lands  to  be 
exchanged  and  asked  for  clarification  of 
the  meaning  of  "description"  of  the 
lands  being  considered  for  exchange. 
Paragraph  (a)(4)  of  this  section  has  been 
revised  in  the  final  rule  to  make  it  clear 
that  public  comments  on  exchange 
proposals  are  sought  and  that  timely 
comments  will  be  considered  in  the 
environmental  analysis  of  the  proposal. 
A  primary  purpose  of  the  notice  of 
exchange  proposal  is  to  identify  those 
persons  with  interests  in  the  lands  or 
claims  against  the  involved  properties. 
To  facilitate  this  notification  the 
properties  must  be  described  legally. 


However,  the  authorized  officer  may 
include  additional  descriptions  as 
appropriate.  Information  regarding  uses 
of  the  involved  lands  is  always  available 
at  the  local  agency  office. 

Two  respondents  expressed  confusion 
as  to  when  the  public  is  notified.  The 
public  is  notified  of  a  proposed 
exchange  when  the  parties  enter  into  an 
agreement  to  initiate,  and  again  when  a 
decision  is  reached.  The  first  notice 
seeks  information  and  opinion  and  the 
second  conveys  the  decision.  No 
changes  were  made  in  the  final  rule  in 
response  to  these  comments. 

Two  respondents  suggested  that  the 
notice  to  authorized  users  should  be  by 
certified  mail.  The  authorized  officer 
may  choose  to  notify  authorized  users 
by  certified  mail  or  any  other  means 
deemed  appropriate  or  necessary. 
Although  certified  mail  will  likely  be 
the  most  frequently  used  method  of 
notification,  the  Department  does  not 
feel  this  should  be  made  a  requirement 
of  the  rule  in  order  to  preserve  other 
options  for  notification. 

A  State  government  official  requested 
that  notice  be  placed  in  the  Federal 
Register.  Although  Federal  Register 
notice  would  reach  groups  and  other 
members  of  the  public  on  a  national 
scale,  newspaper  publication  ordinarily 
is  a  more  effective  way  to  reach 
interested  and  potentially  affected 
persons  and  groups.  The  authorized 
officer,  however,  has  discretion  to 
publish  in  the  Federal  Register  should 
that  official  deem  it  necessary  or 
appropriate  to  do  so. 

One  respondent  expressed  confusion 
as  to  how  the  notice  of  exchange 
proposal  relates  to  land  use  planning 
notices.  Unless  the  proposed  exchange 
requires  a  plan  amendment,  this  notice 
of  exchange  proposal  has  no 
relationship  to  land  use  planning. 

Section  2201.3    Appraisals 

A  commenter  expressed  concern  with 
the  reference  to  the  Uniform  Appraisal 
Standards  for  Federal  Acquisitions, 
since  it  is  focused  on  acquisition  under 
threat  of  condemnation,  and 
recommended  instead  that  the 
Standards  of  Professional  Practice 
promulgated  by  the  American  Institute 
of  Real  Estate  Appraisers  (now  the 
Appraisal  Institute)  be  adopted  as  the 
accepted  standard.  The  Act  directs  the 
agencies  to  comply  with  appraisal 
standards  set  forth  in  "Uniform 
Appraisal  Standards  for  Federal 
Acquisitions,"  to  the  extent  practicable. 
The  appraisal  standards  adopted  in  this 
rule  are  consistent  with  that  direction. 
However,  some  aspects  of  the  Appraisal 
Institute's  Standards  of  Professional 
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Practice  have  also  been  incorporated  in 
this  rule. 

Section  2201.3-1    Appraiser 
Qualifications 

Several  comments  were  received 
regarding  the  proposal  to  require 
appraisers  to  be  certified  or  licensed 
under  State  law.  Two  commenters 
believed  requiring  all  appraisers  to  be 
State  certified  or  licensed  was 
impractical.  One  of  the  two  suggested 
that  it  should  be  a  goal  and  not  a 
requirement.  Two  professional  appraisal 
organizations  expressed  support  for  the 
provision.  Agency  compliance  will 
depend  upon  the  applicability  of  State 
laws.  Seventeen  States,  as  of  January  22. 
1993,  require  all  appraisers  to  be  either 
certified  or  licensed  regardless  of  the 
type  of  real  estate  transaction.  The 
remaining  States  require  only  those 
appraisers  involved  in  appraising 
property  for  federally  regulated 
financial  agencies  to  be  certified  or 
licensed.  In  some  States,  appraisers  not 
involved  in  federally  related  financial 
transactions  may  voluntarily  become 
certified  or  licensed.  Therefore, 
appraisers  should  comply  with  State 
appraisal  certification  or  licensing 
requirements. 

Federal  staff  appraisers  performing 
appraisal  assignments  related  to  their 
jobs  are  generally  exempt  from  State 
licensing  requirements.  However,  it  is 
important  that  agency  appraisers  be 
equally  qualified  and  meet  training  and 
experience  standards  adopted  by  State 
regulatory  agencies.  To  eliminate 
potential  problems,  we  adopted 
language  requiring  qualified  appraisers 
to  possess  qualifications  consistent  with 
State  regulatory  requirements  meeting 
the  intent  of  Title  XI  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989  (103  Stat.  183) 
(FTRREA).  Consequently,  the  agencies 
will  assast  and  encourage  staff 
appraisers  to  become  certified  or 
licensed.  Where  it  is  unnecessary  or 
impractical  to  meet  State  requirements, 
staff  appraisers  will  possess 
qualifications  consistent  with  generally 
accepted  regulatory  requirements  in 
other  States. 

One  State  government  agency 
explained  that  its  staff  appraisers  were 
exempt  fit)m  certification  requirements 
under  the  State  law.  The  State  agency 
suggested  that  the  rule  be  revised  to 
indicate  clearly  that  State  agency  staff 
appraisers  who  are  exempt  from  the 
State  requirements  be  recognized  as 
being  qualified  to  do  exchange 
propose.  This  suggestion  was  partially 
adopted.  Appraisers  exempt  from  State 
law  do  not  have  to  be  certified  or 
licensed.  However,  the  appraisers  must 


meet  standards  generally  comparable  to 
State  training  and  experience 
qualifications  as  established  by  the  BLM 
and  the  Forest  Service. 

Another  comment  expressed  concern 
that  criteria  for  a  qualified  appraiser  did 
not  address  reciprocity;  i.e..  State 
agreement  to  accept  certification  and 
licenses  issued  by  other  States.  The 
commenter  felt  that  unless  the  States 
generally  agreed  on  qualification 
standards  that  permitted  reciprocity,  it 
would  be  difficult  for  agency  and 
contract  appraisers  to  appraise  in  States 
other  than  those  in  which  they  are 
certified  or  licensed.  Inconsistent  State 
standards  will  hamper  the  free  flow  of 
appraisal  services  across  State 
boundaries;  however,  reciprocity  is  a 
State  issue  that  cannot  be  resolved  in 
this  rule. 

The  definition  of  a  qualified  appraiser 
contained  in  the  proposed  rule  included 
a  provision  that  the  appraiser  be 
approved  by  the  authorized  officer. 
Three  commenters  suggested  this  was 
unfair  and  that,  instead,  the  parties 
should  agree  on  selection  of  the 
appraiser.  It  was  not  intended  that  the 
authorized  officer  would  unilaterally 
select  the  appraiser;  however,  the 
appraiser  must  be  approved  by  the 
authorized  officer.  No  change  was  made 
in  response  to  these  comments. 

One  commenter  interpreted  the  first 
sentence  in  §  2201.3-l(a)  of  the  rule  to 
require  the  agency  to  use  one  appraiser 
for  both  the  Federal  and  non-Federal 
lands  in  all  cases.  This  respondent 
suggested  the  section  be  changed  to 
allow  use  of  a  second  appraiser  when 
only  one  side  of  an  exchange  is  in 
dispute.  There  was  no  intention  to 
require  only  one  appraiser  to  appraise 
both  the  Federal  and  non-Federal  lands. 
In  response,  the  final  rule  refers  to 
"appraisers"  to  alleviate  this  potential 
m  isunderstanding. 

Two  professional  appraisal 
organizations  suggested  that  the 
agencies  adopt  the  Uniform  Standards 
of  Professional  Appraisal  Practice 
(USPAP)  to  assure  consistency  and 
quality  in  appraisals.  The  USPAP 
includes  standards  for  real  estate 
appraisal,  real  estate  analysis,  mass 
appraisal,  personal  property,  and 
business  appraisal,  and  are  more  general 
since  they  set  standards  for  the  act  or 
process  of  estimating  value.  Since  the 
USPAP  definition  of  an  appraisal  report 
is  different  from  that  generally 
recognized  by  Federal  agencies,  this 
suggestion  was  not  adopted.  The 
appraisal  standards  in  this  rule  apply 
specifically  to  land  exchanges  entered 
into  by  the  BLM  and  the  Forest  Service. 
They  reflect  standards  applicable  to 
exchange  transactions  and  appraisals  or 


appraisal  reports  as  defined  in  section 
2200.0-5  of  the  rule.  The  standards  are 
consistent  with  the  USPAP  and 
incorporate  Govenmient-wide  standards 
published  by  the  Interagency  Land 
Acquisition  Confierence  and  the 
Department  of  Transportation. 

Section  2201.3-2    Market  Value 

A  mining  industry  association 
suggested  that  §  2201.3-2(a)  include  a 
statement  that  appraisers  disregard  any 
increase  in  value  to  Federal  lands 
resulting  from  the  non-Federal  party's 
particular  need  to  acquire  the  land.  It 
was  the  association's  belief  that 
appraisers  overvalue  Federal  lands 
adjacent  to  operating  mines.  This 
suggestion  was  not  adopted  since  the 
appraiser  must  take  into  consideration 
all  potential  buyers  and  uses  of  the 
property  including  possible  purchase  by 
adjacent  property  owners.  The  value 
estimated  should  reflect  motivational 
factors  evident  in  similar  transactions: 
e.g.,  sales  of  abutting  lands. 
A  commenter  suggested  inserting 
*  in  the  same  general  location  as 
the  subject  property;"  at  the  end  of 
§2201.3-2(a)(3).  However,  this 
limitation  would  severely  limit  the 
appraiser's  analysis  of  properties 
possessing  unique  historic,  wildlife, 
recreation,  wilderness,  scenic  or  other 
resoiux»  values;  therefore,  the 
suggestion  was  not  adopted. 

Several  comments  were  received 
asking  that  the  fist  of  resource  values  in 
§  2201.3-2(a)(3)  be  expanded  to  include 
watershed  and  archeological  values. 
However,  the  listing  of  resource  values 
to  be  considered  by  the  appraiser  is  not 
all  inclusive.  This  paragraph  of  the  rule 
includes  a  reference  to  "other  resource 
values  or  amenities"  which  adequately 
covers  these  and  other  resources  that 
may  have  value  in  the  private 
competitive  market,  including 
watershed  and  archaeological  values. 

A  commenter  suggested  that  §  2201.3- 
2(a)(4)  be  revised  to  require  the 
appraiser  to  consider  water  rights  along 
with  timber  and  mineral  interests.  The 
commenter  noted  that  water  rights  may 
be  transferred  in  an  exchange,  but. 
depending  on  the  State,  may  not  be 
considered  to  be  an  "interest  in  the 
land."  Water  rights  were  added  in  the 
final  rule  to  the  list  of  contributory 
interests  that  may  be  considered. 

Several  comments  were  received 
regarding  what  appear  to  be  conflicting 
instructions  contained  in  §  2201.3- 
2(a)(5)  and  (6).  If  stipulated  in  the 
agreement  to  initiate,  lands  assembled 
&X)ra  multiple  ownerships  can  be 
appraised  separately.  Sections  (a)(5)  and 
(6)  of  this  section  of  the  proposed  rule 
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were  combined  in  the  final  rule  to 
clarify  theprocedure. 

Several  States  suggested  that 
appraisals  of  individual  tracts  required 
in  $  2201.3-2(a)(5)  of  the  rule  not  be 
limited  to  individuals  buying  lands  for 
purposes  of  an  exchange.  The  States 
suggested  that  the  concept  be  extended 
to  State  agencies  conveying  multiple 
tracts.  This  provision  is  limited  to  those 
parties  who  acquire  lands  for  eventual 
conveyance  to  the  United  States  through 
exchange  under  the  terms  of  an 
agreement  to  initiate.  A  State  agency,  or 
any  other  party,  may  qualify  for  such 
treatment  if  it  meets  the  test  of  acquiring 
tracts  from  multiple  ownerships  for 
purposes  of  an  exchange. 

Several  persons  commented  on 
§2201.3-2(a)(7)  of  the  proposed  rule 
that  would  have  required  the  appraiser 
to  disregard  any  change  in  market  value 
caused  by  the  intent  of  the  agency  to 
acquire  the  non-Federal  property.  One 
recommended  "similar  protection"  for 
the  non-Federal  party.  Another 
suggested  adding  an  exclusion  for 
property  where  the  intended  use  is  the 
highest  and  best  use.  Another  stated  that 
this  section  "clearly  violates"  the 
provision  of  the  Act  that  requires  that 
the  same  nationally  approved  appraisal 
standards  be  used  in  appraising  both  the 
Federal  and  non-Federal  lands.  This 
respondent  added  that  the  paragraph 
should  be  deleted  or  the  non-Federal 
parties  should  be  afforded  the  same 
protection.  In  response  to  the  various 
comments,  this  provision  has  been 
deleted  from  the  final  rule. 

One  commenter  thought  that 
standardized  appraisal  methods  may  not 
be  applicable  to  exchanges  in  Alaska,  as 
there  are  very  few  sales,  lands  are  often 
unsurveyed,  and  very  little  information 
is  available  regarding  resource  values, 
particularly  mineral  values.  The 
commenter  suggested  that  the 
authorized  officer  be  permitted  to 
instruct  the  appraiser  to  use  the  best 
procedure  available  to  provide  a 
reasonable  estimate  of  value.  This 
suggestion  was  already  provided  for  in 
proposed  paragraph  (b)  of  the  rule, 
which  would  allow  the  authorized 
officer  to  use  other  acceptable  methods 
to  estimate  values  when  market 
information  is  not  readily  available. 
This  provision  is  retained  in  the  final 
rule. 

One  commenter  suggested  the 
"departure"  provisions  of  USPAP  be 
followed.  The  commenter  stated  that 
this  would  require  an  appraiser  to 
indicate  the  basis  for  using  only  the 
market  approach  to  value  (as  opposed  to 
all  three  approaches — market,  cost,  and 
income)  as  required  under  USPAP  in 
the  appraisal  report  of  the  property. 


This  suggestion  was  not  adopted.  The 
USPAP  is  one  of  several  sources  used  to 
develop  the  appraisal  standards.  There 
is  no  intent  to  depart  from  these 
standards  nor  to  require  use  of  all  three 
approaches  to  value,  when  it  usually  is 
not  applicable  or  necessary. 

Section  2201.3-3    Appraisal  Report 
Standards 

Three  commenters  expressed  concern 
that  language  contained  in  §  2201.3-3(e) 
of  the  proposed  rule  was  vague  and 
could  subject  appraisers  to  open  ended 
liability  regarding  disclosure  of 
potentially  hazardous  environmental 
conditions.  This  provision  has  been 
modified  to  incorporate  the  comments. 
The  rewritten  provision  will  require  the 
appraiser  to  disclose  in  the  appraisal 
report  any  condition  that  is  ooserved 
during  the  inspection  of  the  property  or 
becomes  known  to  the  appraiser 
through  normal  research  that  would 
lead  the  appraiser  to  believe  that 
hazardous  substances  may  be  present  on 
the  property  being  appraised. 

One  commenter  expressed  concern 
over  the  lack  of  sufficient  safeguards  to 
protect  against  potential  "windfalls." 
This  respondent  suggested  that  two 
independent  appraisals  be  required  on 
exchanges  when  land  values  exceed 
$300,000.  Such  a  requirement  is 
unnecessary,  as  dollar  thresholds  are 
not  a  reliable  indication  that  an 
appraisal  assigiunent  is  complex  and, 
therefore,  requires  another  independent 
valuation.  Further,  such  a  regulatory 
requirement  would  increase  processing 
costs  and  could  delay  the  land 
exchange.  The  decision  to  require  more 
than  one  appraisal  should  be  left  to  the 
parties  involved  in  the  exchange. 

One  commenter  observed  that  parties 
to  the  exchange  would  be  required  to 
invest  considerable  time  and  expense  in 
conducting  studies,  appraisals  and  title 
clearances  before  an  informed  decision 
could  be  made  to  pursue  the  exchange. 
Since  values  can  change  over  a  period 
of  time,  it  was  suggested  that  once  the 
parties  agree  on  value,  those  values  be 
binding  for  a  period  of  not  to  exceed 
two  years.  We  believe  the  provisions  of 
§  2201.7-2(a)(3)  regarding  the  signing  of 
an  exchange  agreement  fixing  the  agreed 
upon  values  upon  such  terms  as  the 
parties  concur  in  provide  sufficient 
protection  for  the  exchange  parties. 

Another  commenter  suggested  that 
§  2201.3-3(j)(2).  requiring  all  appraisers 
to  certify  that  they  personally  examined 
all  comparable  sales,  may  be  unrealistic. 
This  reviewer  felt  that  since  comparable 
properties  may  be  located  in  many 
different  areas  of  a  State  or  other  regions 
of  the  country,  this  provision  may  be 
unnecessarily  costly  and  lead  to 


inordinate  delays.  An  appraiser  cannot 
perform  an  accurate  comparative 
analysis  without  a  personal  examination 
of  the  comparable  sales.  Therefore,  this 
suggestion  was  not  adopted. 

Section  2201 .3-4    Appraisal  Review 

There  were  few  comments  regarding 
appraisal  review.  However,  one 
appraisal  organization  concurred  with 
the  outlined  review  process  and 
suggested  requiring  additional 
education  and  experience  for  an 
appraiser  to  be  considered  a  qualified 
review  appraiser.  Although  this  may  be 
desirable,  the  standards  set  forth  in 
§  2201.3-l{b)  are  adequate  in  that  they 
require  the  appraiser  to  possess 
qualifications  consistent  with  State 
regulatory  requirements  meeting  the 
intent  of  Title  XI  of  FIRREA. 

Other  comments  suggested  that  the 
review  appraiser  be  an  agency  employee 
and  that  the  reviewer  be  appointed  by 
the  authorized  officer.  Section  2201.3- 
1(a)  will  allow  reviewers  to  be 
employees  or  contractors  to  the  Federal 
or  non-Federal  exchange  parties. 
However,  as  a  matter  of  policy,  the 
Federal  agencies  will  use  qualified 
appraisers  as  review  appraisers.  Review 
appraisers  are  appointed  through 
authority  delegated  by  the  Secretary. 

Section  2201 . 4    Bargaining;  Arbitration 

Sixteen  comments  were  received 
regarding:  (1)  Appointment  of  the 
arbitrator  by  the  Secretary.  (2)  allowing 
the  arbitration  decision  to  be  binding  for 
a  period  not  to  exceed  two  years,  (3) 
allowing  the  agency  180  days  foi  review 
of  the  appraisal,  and  (4)  limiting 
arbitration  to  issues  regarding  value  of 
the  property.  No  change  was  made  to 
the  rule  in  response  to  these  comments 
as  these  requirements  are  specific 
provisions  of  Section  3  of  the  Act. 

One  commenter  expressed  concern 
over  who  would  pay  the  costs  of 
arbitration.  Issues  regarding  arbitration 
may  be  addressed  in  the  agreement  to 
initiate.  Further,  the  Act  provides  that 
arbitration  be  conducted  under  the  rules 
of  the  American  Arbitration 
Association,  which  provide  for  the 
assignment  of  costs. 

Section  2201 .5    Exchanges  at 
Approximately  Equal  Value 

One  commenter  felt  the  $150,000 
limit  was  too  high,  and  recommended 
establishing  a  level  consistent  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970.  This  suggestion  was  not  adopted. 
The  $150,000  limit  was  established  by 
the  Federal  Land  Exchange  Facilitation 
Act. 
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Section  2201.6     Value  Equalizatioa; 
Cash  Equalization  Waiver 

One  respondent  stated  that  the  rule 
needed  to  provide  safeguards  against 
windfalls,  asserting  that  proponents 
acquiring  property  under  the  guise  of  an 
equalization  payment  are  actually 
purchasing  that  land  with  no 
competition.  Section  206(b)  of  FLPMA 
protects  against  such  windfalls  by 
limiting  cash  payment  to  25  percent  of 
the  value  of  the  involved  Federal  lands. 
One  respondent  stated  that  the  BLM 
should  have  the  same  prohibition  on 
waiving  payments  as  the  Forest  Service. 
Another  felt  that  the  Forest  Service 
should  revise  its  rule  on  cash  waivers  to 
be  in  line  with  the  BLM.  The  Act's 
prohibition  on  waiver  of  cash 
equalization  applies  only  to  the 
Secretary  of  Agricuhure.  In  cases  where 
values  of  the  Federal  and  non-Federal 
lands  are  close,  the  waiver  of  cash 
equalization  may  allow  consummation 
of  exchanges  critical  to  the  obiectives  of 
Federal  land  management.  Therefore, 
the  Department  of  the  hiterior  intends  to 
retain  the  option  of  waiving  cash 
equalization. 

It  was  suggested  that  the  25  percent 
limitation  not  be  applied  in  Alaska  and 
that  ANILCA  guidance  be  used  instead. 
This  is  already  accommodated  in 
§  2200.0-7(c),  which  specifies  that  the 
rules  apply  to  exchanges  made  under 
the  authority  of  the  Alaska  Native 
Claims  Settlement  Act  (ANCSA)(43 
U.S.C.  1601-1628)  or  ANILCA.  except  to 
the  extent  that  the  rules  conflict  with 
the  provisions  of  those  acts. 

Two  respondents  expressed  concern 
about  the  25  percent  limitation  imposed 
by  the  regulations.  One  feh  that  this 
limitation  is  not  in  compliance  with 
FLPMA  and  the  Act,  and  that  while 
section  206(b)  of  FLPMA  limits 
equalization  to  25  percwit  of  the  value 
of  the  Federal  lands,  the  Act  provides 
that  any  adjustment  can  be  made  to  the 
relative  value  of  the  lands  for 
assumption  of  costs.  The  respondent 
asserted  that,  therefore,  these  limitations 
are  independent.*The  other  feh  the 
agency  is  limiting  its  ability  to  complete 
exchanges  with  this  provision.  That 
portion  of  the  Act  dealing  with 
adjustments  to  relative  value  is  an 
amendment  of  Section  206  of  FLPMA. 
The  compensation  of  costs  is  made  in 
lieu  of  cash  equalization  payment  and, 
therefore,  is  subject  to  the  25  percent 
limitation  found  in  Section  206(b)  of 
FLPM.V 

Section  2201 . 7-1    Approval  of 
Exchange:  l^tice  of  Decision 

A  State  agency  felt  that  notification  to 
States  will  occur  too  late,  as  all 
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appraisals  and  rmriews  »vill  have  been 
completed.  The  notice  under  this 
section  of  the  rule  advises  interested 
and  concerned  individuals  and 
organizations  that  the  proposed 
exchange  has  been  approved.  The 
earlier  notice  of  exchange  proposals  sent 
to  State  and  local  govemmenta,  and 
others,  under  §  2201.2  of  the  rule,  is 
intended  to  provide  all  who  are 
interested  an  opportunity  to  comment 
on  the  proposed  exchange  before 
appraisal(s)  and  environmental  analysis. 

One  respondent  requested  a  specific 
citation  for  information  on  appeals.  The 
general  reference  to  part  4  of  Title  43 
includes  all  applicable  subparts. 

In  response  to  a  reviewer  who  asked 
when  the  appeal  period  would  begin, 
paragraphs  (b)  and  (c)  of  the  proposed 
rule  were  amended  to  make  it  dear  that 
the  proposed  decision  to  approve  or 
disapprove  an  exchange  is  subject  to 
protest  for  a  period  of  45  days  after  the 
date  of  publication  of  the  notice  of 
availability  of  the  decision,  and  the  right 
to  appeal  from  a  protest  decision  may  be 
pursued  in  accordance  with  the 
procedures  of  43  CFR  part  4. 

Some  respondents  addressed  the 
duplicative  publication  of  information 
required  by  the  two  exchange  notices 
and  the  increased  workload  associated 
with  this  requirement.  While  there  are 
two  publication  requirements,  each 
serves  a  different  purpose.  The  first  is 
essential  to  apprise  the  public  of  the 
agency's  intent  to  initiate  a  land 
exchange  and  to  obtain  public  comment. 
This  notification  provides  an 
opportunity  for  the  collection  and 
submission  of  data  that  can  be  used  in 
the  analysis  of  the  proposal.  The  second 
notice  published  at  the  time  the  final 
decision  is  issued  advises  the  public  of 
the  outcome  and  affords  the  opportunity 
to  protest  and  appeal. 

Two  respondents  expressed  concern 
that,  because  of  the  notice  and  appeal 
procedures,  appraisals  may  become 
outdated  before  the  completion  of  an 
exchange.  When  there  is  concern  that 
consummation  of  a  land  exchange  may 
be  delayed  beyond  the  life  of  the 
appraisal(s),  the  parties  to  the  exchange 
have  the  option  of  entering  a  binding 
land  exchange  agreement,  upon 
approval  of  the  exchange,  which  may 
lock  in  the  appraised  values  or  provide 
a  procedure  for  a  reappraisal  and 
adjustment  of  values  or  an  election  to 
terminate. 

Section  2201. 7-2    Exchange  Agreement 

One  respondent  suggested  that 
appraisals  could  be  reviewed  and 
approved  in  advance  of  an  exchange 
agreement.  No  change  is  needed.  The 
necessary  appraisals  will  be  reviewed 


and  approved  in  advance  of  entering  an 
exchange  agreement  provided  under 
this  section  of  the  rule. 

Section  2201 .8    Title  Stondanis 

One  respondent  suggested  expanding 
the  discussion  of  the  various  types  of 
conveyance  documents  and  their 
associated  degrees  of  warranty.  Since 
this  rule  does  not  change  significantly 
established  methods  of  conveyance,  the 
suggesUon  was  not  adopted.  Detailed 
descriptions  of  the  various  forms  of 
conveyance  are  addressed  in  other 
sources,  such  as  the  Department  of 
Justice  Standards. 

One  respcuident  suggested  that 
paragraph  2201.8(c)(1)  be  revised  to 
state  that  title  would  be  accepted  by 
both  parties  as  set  forth  in  the  agreement 
to  initiate.  While  the  parties  to  an 
exchange  are  free  to  include  general 
terms  concerning  title  closing  matters  in 
the  agreement  to  initiate,  there  is  no 
requirement  for  addressing  terms  of  title 
closing  in  this  agreement  and  the 
agreement  to  initiate  is  not  binding.  The 
regulatory  requirements  for  title  closing 
are  presented  in  §  2201.9  of  this  rule. 

Another  remarked  that  the  authorized 
officer  should  be  given  discretionary 
authority  to  acquire  lands  with 
reservations  or  outstanding  rights  that 
could  be  construed  to  interfere  with 
Federal  use  or  management  of  the  land. 
This  suggestion  was  not  adopted. 
Property  acquired  by  the  United  Slates 
cannot  contain  reservations  or  interests 
that  are  inconsistent  %vith  the  purpose 
for  which  the  lands  are  being  acquired. 
A  spokesperson  for  an  environmental 
group  said  that  paragraph  (cMl)(iii) 
should  require  the  government  to  seek 
the  costs  of  removing  personal  property 
from  the  lands  to  be  acquired  if  the  non- 
Federal  party  fails  to  do  so.  This  does 
not  need  to  be  explicitly  stated  in  the 
text  of  the  rule.  This  section  of  the  rule 
provides  sufficient  authority  to  the 
authorized  officer  to  condition 
acceptance  of  title  upon  removal  of  any 
personal  property. 

Several  commenters  felt  the  proposed 
rule  did  not  provide  sufficient 
protection  for  the  continuation  of 
currently  existing  third  party  uses  of 
Federal  land  following  an  exchange  of 
title.  As  previously  noted,  §2201. 1(c)(4) 
was  revised  to  address  authorized  uses 
in  the  agreement  to  initiate.  Further, 
agency  policy  requires  recognition  and 
protection  of  third  party  uses  to  an 
extent  consistent  with  the  use 
authorization. 

A  respondent  recommended  that  the 
non-Federal  exchange  party  be  required 
to  offer  a  perpetual  easement  to  replace 
Federal  authorizations.  The  land 
exchange  party  and  the  third  party  user 
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may  agree  to  an  easement.  Presumably, 
authorizations  with  terms  similar  to  the 
original  authorizations,  as  opposed  to 
perpetual  easements,  will  generally  be 
the  practice.  Both  are  within  the 
purview  of  the  rule.  i 

Three  comments  offered  by  the  ski 
industry  stated  that  lands  occupied  by 
a  permitted  ski  area  should  not  be 
exchanged  without  the  specific  consent 
of  the  permittee.  Holders  of  ski  area 
>  permits  are  due  the  same  degree  of 
protection  of  rights  under  the  terms  of 
the  permit  as  other  types  of  special  use 
authorization  holders. 

A  suggestion  was  received  from  one 
respondent  that  when  a  non-Federal 
exchange  party  offers  to  provide  for  the 
continued  use  of  the  Federal  lands, 
under  substantially  the  same  conditions 
after  the  exchange,  objections  raised  by 
the  third  party  user  should  not  be 
permitted  to  prevent  the  completion  of, 
or  cause  modifications  to,  a  proposed 
exchange.  The  failure  of  an  authorized 
user  to  agree  to  terms  offered  by  the 
non-Federal  party,  when  their  rights  are 
protected,  generally  would  not 
jeopardize  the  consummation  of  the 
exchange.  However,  the  Department 
believes  that  third  party  users  adversely 
affected  by  the  decision  should  have  the 
right  to  protest  and  appeal. 

An  industry  respondent  requested 
that  the  regulation  clarify  that:  (1)  A 
mineral  lease  holder  would  not  be 
required  to  negotiate  with  a  non-Federal 
exchange  party,  (2)  the  holder  of  a 
Federal  mineral  lease  could  reject  any 
proposed  agreement  from  the  non- 
Federal  exchange  party  related  to  uses 
authorized  by  the  lease,  (3)  the  proposed 
regulations  would  have  no  effect  on 
existing  lease  terms  and  conditions,  and 
(4)  BLM  could  not  terminate  or  interfere 
with  the  exercise  of  valid  lease  rights, 
unless  otherwise  specifically  provided 
for  in  the  Federal  lease.  The  rule 
provides  that  holders  of  mineral  leases, 
and  other  forms  of  land  use 
authorizations,  may  reach  agreement  for 
disposition  of  current  uses.  The  holders 
of  Federal  use  authorizations  are  in  no 
way  required  to  reach  agreement.  Unless 
specifically  provided  for  in  the  terms  of 
the  use  authorization,  there  will  be  no 
terminations  due  to  transfer  of  title  to 
the  Federal  lands.  Other  alternatives, 
such  as  the  issuance  of  patent  subject  to 
existing  authorizations,  will  be  used  to 
protect  the  rights  of  third  party  interests. 

Another  comment  from  the  business 
sector  was  that  the  regulations  should 
permit  only  those  reservations  to  be 
placed  on  the  Federal  land  that  were 
specified  in  the  agreement  to  initiate. 
The  agreement  to  initiate  is  the  point  to 
recognize  known  title  issues.  However, 
after  an  agreement  to  initiate  is  entered. 


additional  rights  and  reservations  may 
be  identified  and,  therefore,  should  be 
recognized.  The  agreement  to  initiate  is 
a  nonbinding  agreement.  It  is  not 
intended  to  be  all  inclusive  or  definitive 
in  all  respects. 

A  commenter  suggested  that  proof  of 
an  agreement  between  the  third  party 
user  and  non-Federal  exchange  party 
should  not  be  required  at  the  time  the 
exchange  is  approved,  but  should  be 
required  upon  entering  into  an  exchange 
agreement.  The  Department  disagrees. 
The  decision  to  proceed  with  an 
exchange  cannot  be  made  without 
considering  the  effects  of  the  proposal 
on  authorized  uses  of  the  involved 
Federal  lands. 

Section  2201 .9    Case  Closing 

Much  of  this  section  was  rewritten  in 
response  to  comments  to  clarify  the 
patent  issuance  process  for  land 
exchanges  as  affected  by  the  Act.  A  key 
j»rovision  of  the  Act  is  the  simultaneous 
issuance  of  title  transfer  documents  as 
the  standard  closing  practice.  Prior  to 
the  Act.  Federal  title  was  often 
conveyed  by  a  procedure  that  in  effect 
precluded  simultaneous  title  transfers. 

One  respondent  felt  that  "Case 
closing"  was  an  inappropriate  title  and 
suggested  "Acceptance  of  Title"  instead. 
This  section  of  the  rule  deals  with 
automatic  segregation  and  notice  to 
public  officials  in  addition  to  title 
transfers.  Therefore,  the  more  general 
title  of  "Case  closing"  has  been  retained. 

h  was  suggested  that  paragraph  (a) 
refer  to  patents  or  "other  documents  of 
conveyance."  Paragraph  (a)  has  been 
changed  to  refer  to  "documents  of 
conveyance." 

It  was  pointed  out  that  acceptance  of 
title  needs  to  be  precisely  defined  in 
order  to  determine  when  the  90-day 
segregation  period  begins.  Section 
2201.9  has  been  revised  to  clarify  that, 
unless  otherwise  agreed,  acceptance  of 
title  occurs  upon  recordation  of  the 
documents  of  conveyance  in  the  local 
land  records  and  that  the  segregation 
period  terminates  at  midnight  of  the 
90th  day  thereafter.  Title  insurance 
policies  and  final  binders,  or  other  title 
evidence  (e.g.,  opinions,  certifications), 
should  set  forth  the  date  and  time  of 
recordation. 

A  commenter  suggested  specifying 
that  the  date  of  acceptance  be  noted  on 
the  land  records.  This  suggestion  has 
been  adopted.  This  section  of  the  rule 
has  been  revised  to  clarify  that,  unless 
otherwise  agreed,  title  acceptance  by  the 
United  States  occurs  upon  recordation 
in  the  city,  county  or  other  local  land 
records.  Notation  on  the  official  BLM 
land  status  records  of  the  date  and  time 


of  acceptance  is  determined  by  that 
event. 

Concern  was  expressed  that  in 
§  2201.9(a)  the  word  "only"  reverses  the 
meaning  and  intent  of  section  3(a)  of  the 
Act  regarding  the  simultaneous  issuance 
of  patents  or  titles  and  should  be 
deleted.  In  response  to  this  and  other 
comments,  this  section  has  been 
rewritten  in  the  final  rule. 

In  United  States  v.  Schurz.  102  U.S. 
378  (1880).  the  United  States  Supreme 
Court  ruled  that  delivery  of  a  patent  is 
not  required  to  effect  a  transfer  of  the 
title  of  the  United  States  to  the  pubUc 
lands  under  its  ownership.  The  concept 
of  a  simultaneous  transfer  of  title, 
ordinarily  requiring  a  simultaneous 
delivery  of  title  documents,  is  found  in 
section  3(a)  of  the  Act.  It  does  not 
comport  with  the  ruling  in  Schurz.  For 
this  reason,  §  2201.9(a)  of  the  final  rule 
states,  in  effect,  that  in  simultaneous 
transfer  cases  the  decision  of  Schurz,  to 
the  extent  that  it  might  otherwise  be 
applicable,  is  not  to  be  followed. 

It  was  suggested  that  §  2201.9(b) 
concerning  automatic  segregation 
include  the  regulatory  citation  for  the 
initiation  of  withdrawals.  A  citation  to 
the  FLPMA  withdrawal  regulations  has 
been  added.  However,  if  Congress 
enacts  other  withdrawal  authority  in 
special  cases,  that  authority  could  also 
be  exercised. 

Two  agency  respondents  expressed 
concern  that  if  the  lands  acquired  are  to 
be  withdrawn,  a  90-day  segregation 
would  be  insufficient  to  complete  a 
withdrawal.  Although  90  days  may  not 
provide  enough  time  to  complete  a 
withdrawal,  further  segregation  may  be 
possible  upon  withdrawal  application 
under  43  CFR  part  2300.  The  rule  has 
been  revised  to  make  it  clear  that  unless 
a  withdrawal  is  initiated  within  the  90- 
day  period,  segregation  will  expire. 

An  environmental  group  pointed  out 
that  exchanges  are  final  only  after  the 
administrative  appeal  process  has  been 
completed.  This  comment  was  received 
before  43  CFR  4.21  appeal  regulations 
were  amended  to  delet^provisions  for 
automatic  stays  pending  the  resolution 
of  appeals.  Appeal  procedures  for  this 
rulemaking  are  governed  by  43  CFR  part 
4. 

A  State  government  respondent 
suggested  that  a  time  constraint  be 
placed  on  the  Solicitor's  review.  This 
suggestion  has  not  been  implemented. 
Legal  review  of  complicated  title  issues 
can  be  time  consuming,  but  it  is  an 
essential  step  in  any  land  exchange. 

Subpart  2202    Exchanges— National 
Forest  Exchange 

One  commenter  recommended  a 
wording  change  by  deleting  "the  public 
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land  laws  and"  from  the  ninth  line.  The 
reference  to  the  public  land  laws  must 
remain  in  order  to  allow  the  exchange 
proposal  to  be  protected  from  other  land 
conveyance  options.  Should  the  other 
conveyances  have  merit,  the  exchange 
should  be  terminated  and  the  lands 
open  for  other  filings.  This  process 
protects  the  investment  that  both  parties 
have  in  processing  the  transaction. 
Therefore,  no  change  was  made  in  the 
final  rule. 

Sul^iart  2203    Exchanges  Involving 
Fee  Federal  Coal  Deposits 

h  was  suggested  that  there  be  special 
requirements  for  submissions  to  the 
Attorney  General  where  coal  is  involved 
and  that  the  State  should  be  formally 
involved  earlier  in  the  process.  Section 
2201.2  of  the  final  rule  has  been  revised 
to  provide  "authorized  users, 
jurisdictional  State  and  local 
governments  and  the  Congressional 
delegation"  with  a  copy  of  the  Notice  of 
Exchange  Proposal.  The  rule  still 
provides  notification  60  days  prior  to 
title  transfer  (2200.0-5  (m))  to  State  and 
local  jurisdictions. 

The  principal  authors  of  this  final  rule 
are  David  Cavanaugh,  Roger  Taylor.  Don 
Simpson,  and  Mark  Stiles  of  the  BLM 
Washington  Office  (WO),  James  Dear  of 
the  Forest  Service  Headquarters  Office, 
and  Mike  Pool  of  the  BLM  New  Mexico 
State  Office.  This  rule  was  also  prepared 
in  cooperation  with  Paul  Tittraan.  and 
Phil  Bayles  of  the  Forest  Service. 

It  has  been  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 
environmental  assessment  of  the 
impacts  of  the  rule  was  conducted  and 
a  determination  made  that  no  detailed 
statement  was  required  pursuant  to 
Section  102(2)(C)  of  NEPA. 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  Department  has  further 
determined  that  this  rulemaking  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605  et  seq.).  Although  small 
entities  will  benefit  from  the  expedited 
exchange  of  lands,  the  effects  will 
generally  be  minor.  Also, 
implementation  of  the  rule  primarily 
will  affect  the  parties  voluntarily 
involved  in  an  exchange. 

This  final  rule  has  been  considered  in 
light  of  E.O.  12630  concerning  possible 
impacts  on  private  property  rights.  E.O. 
12630  exempts  bom  takings 
implications  assessments,  activities  that 
are  consensual  in  nature  between  the 
United  States  and  non-Federal  parties. 
Exchanges  are  consensual  and. 


therefore,  do  not  raise  taking  issues. 
Accordingly,  no  further  consideration  of 
takings  implications  was  deemed 
necessary  in  this  rule. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

The  collection  of  information 
contained  in  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0056. 

List  of  Subjects 

43  CFR  Part  2090 

Airports,  Alaska,  Coal,  Grazing  lands, 
Indians— lands.  Public  lands.  Public 
lands— classification.  Public  lands — 
mineral  resources.  Public  lands- 
withdrawals.  Seashores. 

43  CFB  Part  2200 

Administrative  practices  and 
procedures.  National  forests.  Public 
lands-classification. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (43  U.S.C.  1716 
and  1740),  parts  2090  and  2200  of 
groups  2000  and  2200.  subchapter  B, 
chapter  II  of  title  43  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

Dated:  October  27, 1993. 
Bob  Annstrong. 

Assistant  Secretary  of  the  Interior 

PART  2090-SPECIAL  LAWS  AND 
RULES 

1.  The  authority  citation  for  part  2090 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  3124;  25  U.S.C.  334 
30  U.S.C.  189;  43  U.S.C.  322.  641,  869  et  seq 
1201. 1624, 1714, 1740;  48  U.S.C  462  note; 
72  Stat.  339-340,  unless  otherwise  noted. 

Subpart  2091— Segregation  and 
Opening  of  Lands 

§20»l.a-3    [Amended] 

2.  Section  2091.0-3  is  amended  by 
revising  the  citation  "Federal  Land 
Pohcy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.)"  to  read  "Federal 
Land  Policy  and  Management  Act  of 
1976,  as  amended,  (43  U.S.C.  1701  et 
seq.)." 

§2091^-1    [Amended] 

3.  Section  2091.2-1  is  amended  by 
removing  the  semicolon  and  the  word 
"and"  at  the  end  of  paragraph  (b)  and 
adding  a  period,  and  removing 
paragraph  (c). 


4.  Section  2091.2-2  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraph  (b)  to  read  as  follows: 

$2091.2-2   Opening. 

*        •        •        •        • 

(b)  Mineral  interests  reserved  by  the 
United  States  in  connection  with  the 
conveyance  of  public  lands  under  the 
Recreation  and  PubUc  Purposes  Act  or 
section  203  of  the  Federal  Land  Policy 
and  Management  Act.  shall  remain 
segregated  from  the  mining  laws 
p)ending  the  issuance  of  such 
regulations  as  the  Secretary  may 
prescribe. 

5.  The  heading  of  §  2091.3  is  revised 
to  read  as  follows: 

$2091.3    Segregation  and  opening 
resulting  from  a  proposal  or  application. 

6.  Section  2091.3-1  is  amended  by 
removing  paragraph  (b),  redesignating 
paragraph  (a)  as  paragraph  (b),  and 
adding  a  new  paragraph  (a)  to  read  as 
follows: 

$2091.3-1    Segregation. 

(a)  If  a  proposal  is  made  to  exchange 
public  lands  administered  by  the 
Bureau  of  Land  Management  or  lands 
reserved  from  the  public  domain  for 
National  Forest  System  purposes,  such 
lands  may  be  segregated  by  a  notation 
on  the  public  land  records  for  a  f)eriod 
not  to  exceed  5  years  from  the  date  of 
notation  (See  43  CFR  2201.1-2  and  36 
CFR  254.6). 

7.  Section  2091.3-2  is  revised  to  read 
as  follows: 

$2091.3-2    Opening. 

(a)  If  a  proposal  or  an  application 
described  in  §2091.3-1  of  this  part  is 
not  denied,  modified,  or  otherwise 
terminated  prior  to  the  end  of  the 
segregative  periods  set  out  in  §  2091.3- 
1  of  this  part,  the  segregative  effect  of 
the  proposal  or  application 
automatically  terminates  upon  the 
occurrence  of  either  of  the  following 
events,  whichever  occurs  first: 

(1)  Issuance  of  a  patent  or  other 
document  of  conveyance  to  the  affected 
lands;  or 

(2)  The  expiration  of  the  applicable 
segregation  period  set  out  in  §  2091.3- 
1  of  this  part. 

(b)  If  the  proposal  or  appUcation 
described  in  §2091.3-1  of  this  part  is 
denied,  modified,  or  otherwise 
terminated  prior  to  the  end  of  the 
segregation  periods,  the  lands  shall  be 
opened  promptly  by  publication  in  the 
Federal  Register  of  an  opening  order 
specifying  the  date  and  time  of  opening. 

(c)  Upon  conveyance  of  public  lands 
under  section  206  of  the  Federal  Land 
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Policy  and  Management  Act,  mineral 
intefests  reserved  by  the  United  States 
shall  not  be  open  to  the  operation  of  the 
mining  laws  pending  the  issuance  of 
such  regulations  as  the  Secretary  may 
prescribe. 

(d)  Subject  to  valid  existing  rights. 
non-Federal  lands  acquired  through 
exchange  by  the  United  States  shall  be 
segregated  automatically  from 
appropriation  under  the  public  land 
laws  and  mineral  laws  for  90  days  after 
acceptance  of  title  by  the  United  States, 
and  the  public  land  records  shall  be 
noted  accordingly.  Except  to  the  extent 
otherwise  provided  by  law,  the  lands 
shall  be  open  to  the  operation  of  the 
public  land  laws  and  mineral  laws  at 
midnight  90  days  after  the  day  title  was 
accepted  unless  otherwise  segregated 
pursuant  to  part  2300  of  this  title.  (See 
43  CFR  2201.9(b)) 

PART  2200— EXCHANGES-GENERAL 
PROCEDURES 

8.  The  authority  citation  for  part  2200 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1716. 1740. 

9.  Subpart  2200  is  revised  to  read  as 
follows: 

Subpart  2200— exchanges— General 

2200.0-2  Objective. 

2200.0-4  Responsibilities. 

2200.0-5  Definitions. 

2200.0-6  Policy. 

2200.0-7  Scope. 

2200.0-9  Information  Collection. 

Subpart  2200— Exchanges— General 

$2200.0-2    Objective. 

The  objective  is  to  encourage  and 
expedite  the  exchange  of  Federal  lands 
for  non-Federal  lands,  found  to  be  in  the 
public  interest,  in  accordance  with 
applicable  statutory  policies,  standards 
and  requirements. 

§2200.0-4    Responsibilities. 

The  Director  of  the  Bureau  of  Land 
Management  has  the  responsibility  of 
carrying  out  the  functions  of  the 
Secretary  of  the  Interior  under  these 
regulations. 

§2200.0-6    Definitions. 
As  used  in  this  part: 

(a)  Adjustment  to  relative  values 
means  compensation  for  exchange- 
related  costs,  or  other  responsibilities  or 
requirements  assumed  by  one  party, 
which  ordinarily  would  be  borne  by  the 
other  party.  These  adjustments  do  not 
alter  the  agreed  upon  value  of  the  lands 
involved  in  an  exchange. 

(b)  Agreement  to  initiate  means  a 
written,  nonbinding  statement  of 


present  intent  to  initiate  and  pursue  an 
exchange,  which  is  signed  by  the  parties 
and  which  may  be  amended  by  the 
written  consent  of  the  parties  or 
terminated  at  any  time  upon  written 
notice  by  any  party. 

(c)  Appraisal  or  Appraisal  report 
means  a  written  statement 
independently  and  impartially  prepared 
by  a  qualified  appraiser  setting  forth  an 
opinion  as  to  the  market  value  of  the 
lands  or  interests  in  lands  as  of  a 
specific  date(s),  supported  by  the 
presentation  and  analysis  of  relevant 
market  information. 

(d)  Approximately  equal  value 
determination  means  a  decision  that  the 
lands  involved  in  an  exchange  have 
readily  apparent  and  substantially 
similar  elements  of  value,  such  as 
location,  size,  use,  physical 
characteristics,  and  other  amenities. 

(e)  Arbitration  means  a  process  to 
resolve  a  disagreement  among  the 
parties  as  to  appraised  value,  performed 
by  an  arbitrator  appointed  by  the 
Secretary  from  a  list  recommended  by 
the  American  Arbitration  Association. 

(0  Assembled  land  exchange  means 
the  consolidation  of  multiple  parcels  of 
Federal  and/or  non-Federal  lands  for 
purposes  of  one  or  more  exchange 
transactions  over  a  period  of  time. 

(g)  Authorized  officer  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  and  responsibility  to  make 
decisions  and  perform  the  duties 
described  in  this  part. 

(h)  Bargaining  means  a  process,  other 
than  arbitration,  by  which  parties 
attempt  to  resolve  a  dispute  concerning 
the  appraised  value  of  the  lands 
involved  in  an  exchange. 

(i)  Federal  lands  means  any  lands  or 
interests  in  lands,  such  as  mineral  or 
timber  interests,  that  are  owned  by  the 
United  States  and  administered  by  the 
Secretary  of  the  Interior  tbrough  the 
Director  of  the  Bureau  of  Land 
Management,  without  regard  to  how  the 
United  States  acquired  ownership, 
except:  (1)  Lands  located  on  the  Outer 
Continental  Shelf;  and  (2)  lands  held  for 
the  benefit  of  Indians,  Aleuts  and 
Eskimos. 

(j)  Hazardous  substances  means  those 
substances  designated  under 
Environmental  Protection  Agency 
regulations  at  40  CFR  part  302. 

(k)  Highest  and  best  use  means  the 
most  probable  legal  use  of  a  property, 
based  on  market  evidence  as  of  the  date 
of  valuation,  expressed  in  an  appraiser's 
supported  opinion. 

[l]  Lands  means  any  land  and/or 
interests  in  land. 

(m)  Ledger  account  means  an 
accounting  mechanism  that  tracks  the 


differential  in  dollar  value  of  lands 
conveyed  throughout  a  series  of 
transactions.  A  ledger  reports  each 
transaction  by  date,  value  of  Federal 
land,  value  of  non-Federal  land,  the 
difference  between  these  values  upon 
completion  of  each  transaction,  and  a 
cumulative  balance  and  differential. 

(n)  Market  value  means  the  most 
probable  price  in  cash,  or  terms 
equivalent  to  cash,  that  lands  or 
interests  in  lands  should  bring  in  a 
competitive  and  open  market  under  all 
conditions  requisite  to  a  fair  sale,  where 
the  buyer  and  seller  each  acts  prudently 
and  knowledgeably,  and  the  price  is  not 
affected  by  undue  influence. 

(o)  Mineral  laws  means  the  mining 
laws,  mineral  leasing  laws,  and  the 
Geothermal  Steam  Act,  but  not  the 
Materials  Sales  Act,  administered  by  the 
Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management. 

(p)  Outstanding  interests  means  rights 
or  interest*  in  property  held  by  an  entity 
other  than  a  party  to  an  exchange. 

(q)  Party  means  the  United  States  or 
any  person.  State  or  local  government 
who  enters  into  an  agreement  to  initiate 
an  exchange. 

(r)  Person  means  any  individual, 
corporation,  or  other  legal  entity  legally 
capable  to  hold  title  to  and  convey  land. 
An  individual  must  be  a  citizen  of  the 
United  Slates  and  a  corporation  must  be 
subject  to  the  laws  of  the  United  States 
or  of  the  State  where  the  land  is  located 
or  the  corporation  is  incorporated. 

(s)  Public  land  laws  means  that  body 
of  general  land  laws  administered  by  the 
Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management,  excepting, 
however,  the  mineral  laws. 

(t)  Reserved  interest  means  an  interest 
in  real  property  retained  by  a  party  ftx)m 
a  conveyance  of  the  title  to  that 
property. 

(u)  Resource  values  means  any  of  the 
various  commodity  values  (e.g..  timber 
or  minerals)  or  non-commodity  values 
(e.g.,  wildlife  habitat  or  scenic  vistas), 
indigenous  to  particular  land  areas, 
surface  and  subsurface. 

(v)  Secretary  means  the  Secretary  of 
the  Interior  or  the  individual  to  whom 
the  authority  and  responsibilities  of  that 
official,  as  to  matters  ccmsidered  in  this 
part,  have  been  delegated. 

(w)  Segregation  means  the  removal  for 
a  limited  period,  subject  to  valid 
existing  rights,  of  a  specified  area  of  the 
Federal  lands  from  appropriation  under 
the  public  land  laws  and  mineral  Laws, 
pursuant  to  the  authority  of  the 
Secretary  of  the  Interior  to  allow  for  the 
orderly  administration  of  the  Federal 
lands. 

(x)  Statement  of  value  means  a 
written  report  prepared  by  a  qualified 
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appraiser  that  states  the  appraiser's 
conclusion(s)  of  value. 

12200.0-6    Policy. 

(a)  Discretionary  nature  of  exchanges. 
The  Secretary  is  not  required  to 
exchange  any  Federal  lands.  Land 
exchanges  are  discretionary,  voluntary 
real  estate  transactions  between  the 
Federal  and  non-Federal  parties.  Unless 
and  until  the  parties  enter  into  a  binding 
exchange  agreement,  any  party  may 
withdraw  bom  and  terminate  an 
exchange  proposal  or  an  agreement  to 
initiate  an  exchange  at  any  time  during 
the  exchange  process,  without  any 
obligation  to  reimburse,  or  incur  any 
liability  to,  any  party,  person  or  other 
entity. 

(b)  Determination  of  public  interest. 
The  authorized  officer  may  complete  an  * 
exchange  only  after  a  determination  is 
made  that  the  public  interest  will  be 
well  served.  When  considering  the 
public  interest,  the  authorized  offlcer 
shall  give  full  consideration  to  the 
opportunity  to  achieve  better 
management  of  Federal  lands,  to  meet 
the  needs  of  State  and  local  residents 
and  their  economies,  and  to  secure 
important  objectives,  including  but  not 
limited  to:  Protection  of  fish  and 
wildlife  habitats,  cultural  resources, 
watersheds,  wilderness  and  aesthetic 
values;  enhancement  of  recreation 
opportunities  and  public  access; 
consolidation  of  lands  and/or  interests 
in  lands,  such  as  mineral  and  timber 
interests,  for  more  logical  and  efficient 
management  and  development; 
consolidation  of  split  estates;  expansion 
of  communities;  accommodation  of  land 
use  authorizations;  promotion  of 
multiple-use  values;  and  fulfillment  of 
public  needs.  In  making  this 
determination,  the  authorized  officer 
must  find  that: 

(1)  The  resource  values  and  the  public 
objectives  that  the  Federal  lands  or 
interests  to  be  conveyed  may  serve  if 
retained  in  Federal  ovsmership  are  not 
more  than  the  resource  values  of  the 
non-Federal  lands  or  interests  and  the 
public  objectives  they  could  serve  if 
acquired,  and 

(2)  The  intended  use  of  the  conveyed 
Federal  lands  will  not,  in  the 
determination  of  the  authorized  officer, 
significantly  conflict  with  established 
management  objectives  on  adjacent 
Federal  lands  and  Indian  trust  lands. 
Such  finding  and  the  supporting 
rationale  shall  be  made  part  of  the 
administrative  record. 

(c)  Equal  value  exchanges.  Except  as 
provided  in  §  2201.5  of  this  part,  lands 
or  interests  to  be  exchanged  shall  be  of 
equal  value  or  equalized  in  accordance 
with  the  methods  set  forth  in  §  2201.6 


of  this  part.  An  exchange  of  lands  or 
interests  shall  be  based  on  market  value 
as  determined  by  the  Secretary  through 
appraisal(s).  through  bargaining  based 
on  appraisal(s),  or  through  arbitration. 

(d)  Same-State  exchanges.  The 
Federal  and  non-Federal  lands  involved 
in  an  exchange  authorized  pursuant  to 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended, 
shall  be  located  within  the  same  State. 

(e)  O  and  C  land  exchanges.  Non- 
Federal  lands  acquired  in  exchange  for 
revested  Oregon  and  California  Railroad 
Company  Grant  lands  or  reconveyed 
Coos  Bay  Wagon  Road  Grant  lands  are 
required  to  be  located  within  any  one  of 
the  18  counties  in  which  the  original 
grants  were  made,  and,  upon  acquisition 
by  the  United  States,  automatically  shall 
assume  the  same  status  as  the  lands  for 
which  they  were  exchanged. 

(f)  Congressional  designations.  Upon 
acceptance  of  title  by  the  United  States, 
lands  acquired  by  an  exchange.that  are 
within  the  boundaries  of  any  unit  of  the 
National  Forest  System,  National  Park 
System,  National  Wildlife  Refuge 
System.  National  Wild  and  Scenic 
Rivers  System,  National  Trails  System, 
National  Wilderness  Preservation 
System,  or  any  other  system  established 
by  Act  of  Congress;  the  California  Desert 
Conservation  Area;  or  any  national 
conservation  or  national  recreation  area 
established  by  Act  of  Congress, 
Immediately  are  reserved  for  and 
become  part  of  the  unit  or  area  within 
which  they  are  located,  without  further 
action  by  the  Secretary,  and  thereafter 
shall  be  managed  in  accordance  with  all 
laws,  rules,  regulations,  and  land  use 
plans  applicable  to  such  unit  or  area. 

(g)  Land  and  resource  management 
planning.  The  authorized  officer  shall 
consider  only  those  exchange  proposals 
that  are  in  conformance  with  land  use 
plans  or  plan  amendments,  where 
applicable.  Lands  acquired  by  an 
exchange  within  a  Bureau  of  Land 
Management  district  shall  automatically 
become  public  lands  as  defined  in  43 
U.S.C  1702  and  shall  become  part  of 
that  district.  The  acquired  lands  shall  be 
managed  in  accordance  with  existing 
regulations  and  provisions  of  applicable 
land  use  plans  and  plan  amendments. 
Lands  acquired  by  an  exchange  that  are 
located  within  the  boundaries  of  areas 
of  critical  environmental  concern  or  any 
other  area  having  an  administrative 
designation  established  through  the 
land  use  planning  process  shall 
automatically  become  part  of  the  unit  or 
area  within  which  they  are  located, 
without  further  action  by  the  Bureau  of 
Land  Management,  and  shall  be 
managed  in  accordance  with  all  laws. 


rules,  regulations,  and  land  use  plans 
applicable  to  such  unit  or  area. 

lb)  Environmental  analysis.  After  an 
agreement  to  initiate  an  exchange  is 
signed,  an  environmental  analysis  shall 
be  conducted  by  the  authorized  officer 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4371),  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  and  the 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior  and  the 
Bureau  of  Land  Management.  In  making 
this  analysis,  the  authorized  officer  shall 
consider  timely  written  comments 
received  in  response  to  the  published 
exchange  notice,  pursuant  to  §2201.2  of 
this  part. 

(i)  Reservations  or  restrictions  in  the 
public  interest.  In  any  exchange,  the 
authorized  officer  shall  reserve  such 
rights  or  retain  such  interests  as  are 
needed  to  protect  the  public  interest  or 
shall  otherwise  restrict  the  use  of 
Federal  lands  to  be  exchanged,  as 
appropriate.  The  use  or  development  of 
lands  conveyed  out  of  Federal 
ownership  are  subject  to  any  restrictions 
imposed  by  the  conveyance  documents 
and  all  laws,  regulations,  and  zoning 
authorities  of  State  and  local  governing 
bodies. 

(j)  Hazardous  substances —  (1) 
Federal  lands.  The  authorized  officer 
shall  determine  whether  hazardous 
substances  may  be  present  on  the 
Federal  lands  involved  in  an  exchange 
and  shall  provide  notice  of  known 
storage,  release,  or  disposal  of 
hazardous  substances  on  the  Federal 
lands  to  the  other  parties  in  accordance 
with  the  provisions  of  40  CFR  part  373. 
The  authorized  officer  shall  provide  this 
notice  in  the  exchange  agreement.  The 
authorized  officer  shall  also  provide 
such  notice,  to  the  extent  information  is 
readily  available,  in  the  agreement  to 
initiate  an  exchange.  Unless  the  non- 
Federal  party  is  a  potentially 
responsible  party  under  42  U.S.C. 
9607(a),  the  conveyance  document  from 
the  United  States  shall  contain  a 
covenant  in  accordance  with  42  U.S.C. 
9620(h)(3).  Where  the  non-Federal  party 
is  a  potentially  responsible  party  with 
respect  to  the  property,  it  may  be 
appropriate  to  enter  into  an  agreement, 
as  referenced  in  42  U.S.C.  9607(e), 
whereby  that  party  would  indemnify  the 
United  States  and  hold  the  United 
States  harmless  against  any  loss  or 
cleanup  costs  after  conveyance. 

(2)  Non-Federal  lands.  The  non- 
Federal  party  shall  notify  the  authorized 
officer  of  any  known,  suspected  and/or 
reasonably  ascertainable  storage, 
release,  or  disposal  of  hazardous 
substances  on  the  non-Federal  land 
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pursuant  to  S  2201.1  of  this  part. 
Notwithstanding  such  notice,  the 
authorized  officer  shall  determine 
whether  hazardous  substances  are 
known  to  be  present  on  the  non-Federal 
land  involved  in  an  exchange.  If 
hazardous  substances  are  known  or 
t)elieved  to  be  present  on  the  non- 
Federal  land,  the  authorized  officer 
shall  reach  an  agreement  with  the  non- 
Federal  party  regarding  the 
responsihility  for  appropriate  response 
action  concerning  the  hazardous 
substances  before  completing  the 
exchange.  The  terms  of  this  agreement 
and  any  appropriate  "hold  harmless" 
agreement  shall  be  included  in  an 
exchange  agreement,  pursuant  to 
§2201.7-2  of  this  part. 

(k)  Legal  description  of  properties.  All 
lands  subject  to  an  exchange  shall  be 
properly  described  on  the  basis  of  either 
a  survey  executed  in  accordance  with 
the  Public  Land  Survey  System  laws 
and  standards  of  the  United  States  or,  if 
those  laws  and  standards  cannot  be 
applied,  the  lands  shall  be  properly 
described  and  clearly  locatable  by  other 
means  as  may  be  prescribed  or  allowed 
by  law. 

(1)  Vnsurveyed  school  sections.  For 
purposes  of  exchange  only,  unsurveyed 
school  sections,  which  would  become 
State  lands  upon  survey  by  the 
Secretary,  are  considered  as  "non- 
Federal"  lands  and  may  be  used  by  the 
State  in  an  exchange  with  the  United 
States.  However,  minerals  shall  not  be 
reserved  by  the  State  when  unsurveyed 
sections  are  used  in  an  exchange.  As  a 
condition  of  the  exchange,  the  State 
shall  have  waived,  in  writing,  all  rights 
to  unsurveyed  sections  used  in  the 
exchaiige. 

(m)  Coordination  with  State  and  local 
governments.  At  least  60  days  prior  to 
the  conveyance  of  and  upon  issuance  of 
the  deed  or  patent  for  Federal  lands,  the 
authorized  officer  will  notify  the 
Governor  of  the  State  within  which  the 
Federal  lands  covered  by  the  notice  are 
located  and  the  head  of  the  governing 
body  of  any  poUtical  subdivision  having 
zoning  or  other  land  use  regulatory 
authority  in  the  geographical  area 
within  which  the  Federal  lands  are 
located. 

(n)  Fee  coal  exchanges.  As  part  of  the 
consideration  of  whether  public  interest 
would  be  served  by  the  acquisition  of 
fee  coal  through  exchange,  the 
provisions  of  subpart  3461  of  this  title 
shall  be  applied  and  shall  be  evaluated 
as  a  factor  and  basis  for  the  exchange. 

§2200.0-7    ScofM. 

(a)  These  rules  set  forth  the 
procedures  for  conducting  exchanges  of 
Federal  lands.  The  procedures  in  these 


rules  are  supplemented  by  the  Bureau  of 
Land  Management  Manuals  and 
Handbooks  2200  and  9310.  The  contents 
of  these  supplemental  materials  are  not 
considered  to  be  a  part  of  these  rules. 

(b)  These  rules  apply  to  all  exchanges 
involving  Federal  lands,  as  defined 
herein,  except  to  the  extent  they  are 
inconsistent  with  the  authorities  listed 
in  parts  2210,  2240,  2250,  and  2270  of 
this  title.  These  rules  also  apply  to  the 
exchange  of  interests  in  either  Federal 
or  non-Federal  lands,  including,  but  not 
limited  to,  minerals,  water  rights,  and 
timber. 

(c)  The  application  of  these  rules  to 
exchanges  made  under  the  authority  of 
the  Alaska  Native  Claims  Settlement 
Act,  as  amended  (43  U.S.C.  1621)  or  the 
Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3192),  shall 
be  limited  to  those  provisions  that  do 
not  conflict  with  the  provisions  of  these 
Acts. 

(d)  Pending  exchanges  initiated  prior 
to  December  17, 1993  shall  proceed  in 
accordance  with  this  rule  unless: 

(1)  In  the  fudgment  of  the  authorized 
officer,  it  would  be  more  expeditious  to 
continue  following  the  procedures  in 
effect  prior  to  December  17, 1993;  or 

(2)  A  binding  agreement  to  exchange 
was  in  effect  prior  to  December  17, 
1993:  and 

(3)  To  proceed  as  provided  in 
paragraphs  (d)  (1)  or  (2)  of  this  section 
would  not  be  inconsistent  with 
applicable  law. 

(e)  Exchanges  proposed  by  persons 
holding  fee  title  to  coal  deposits  that 
qualify  for  exchanges  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C  1260(b)(5))  and  as 
provided  in  subpart  3436  of  this  title 
shall  be  processed  in  accordance  with 
this  part,  except  as  otherwise  provided 
in  subfiart  3436  of  this  title. 

§  2200.0-0   Information  collection. 

(a)  The  collection  of  information 
contained  in  part  2200  of  Group  2200 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1004-0056.  The 
information  will  be  used  to  initiate  and 
complete  land  exchanges  with  the 
Bureau  of  Land  Management.  Responses 
are  required  to  obtain  benefits  in 
accordance  with  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended. 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average  4 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  soiuT:es,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  colle<HwB 


of  information.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  to  the  Division  of 
Information  Resources  Management 
(870),  Bureau  of  Land  Management, 
1849  C  Street.  NW.,  Washington.  DC 
20240;  and  the  Paperwork  I^uction 
Project  (1004-0056),  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

10.  Subpart  2201  is  revised  to  read  as 
follows: 

Subpart  2201— Exchange*— Specific 
ReqiiireflMnts 

Sec. 

2201.1  Agreement  to  initiate  an  exchange. 
2201.1-1    Assembled  land  exchanges. 
2201 . 1-2    Segregati v«  effect 

2201.1-3    AssumpUon  of  costs. 

2201.2  Notice  of  exchange  proposal. 

2201.3  Appraisals. 

2201.3-1    Appraiser  qualifications. 
2201.3-2    Market  value. 
2201.3-3    Appraisal  report  standards. 
2201.3-4    Appraisal  review. 

2201.4  Bargaining;  arbitration. 

2201.5  Exchanges  at  approximately  equal 
value. 

2201.6  Value  equalizatioo;  cash 
equalization  waiver. 

2201.7  Approval  of  exchanges. 
2201.7-1    Notice  of  decision. 
2201.7-2    Exchange  agreement 

2201.8  Title  standards. 

2201.9  Case  dosing. 

Subpart  2201— Exchange— Specific 
Requirements 

i  2201 .1    Agreement  to  initiata  an 
•xchange. 

(a)  Exchanges  may  be  proposed  by  the 
Biu'eau  of  Land  Management  or  by  any 
person.  State,  or  local  government. 
Initial  exchange  proposals  should  be 
directed  to  the  authorized  officer 
responsible  for  the  management  of 
Federal  lands  involved  in  an  exchange. 

(b)  To  assess  the  feasibility  of  an 
exchange  proposal,  the  prospective 
parties  may  agree  to  obtain  a 
preliminary  estimate  of  the  values  of  the 
lands  involved  in  the  proposal.  The 
preliminary  estimate  is  generally  not  an 
appraisal  but  shall  be  prepared  by  a 
qualified  appraiser. 

(c)  If  the  authorized  officer  agrees  to 
proceed  with  an  exchange  proposal,  a 
nonbinding  agreement  to  initiate  an 
exchange  shall  be  executed  by  all 
prospective  parties.  At  a  minimum,  the 
agreement  shall  include: 

(1)  The  identity  of  the  parties 
involved  in  the  proposed  exchange  and 
the  status  of  their  ownership  or  ability 
to  provide  title  to  the  land; 

(2)  A  description  of  the  lands  or 
interest  in  lands  being  considered  for 
exchange; 
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(3)  A  statement  by  each  party,  other 
than  the  United  States  and  State  and 
local  governments,  certifying  that  the 
party  is  a  citizen  of  the  United  States  or 
a  corporation  or  other  legal  entity 
subject  to  the  laws  of  the  United  States 
or  a  State  thereof; 

(4)  A  description  of  the  appurtenant 
rights  proposed  to  be  exchanged  or 
reserved;  any  authorized  uses  including 
grants,  permits,  easements,  or  leases: 
and  any  known  unauthorized  uses, 
outstanding  interests,  exceptions, 
adverse  claims,  covenants,  restrictions, 
title  defeKrts  or  encumbrances; 

(5)  A  time  schedule  for  completing 
the  proposed  exchange; 

(6)  An  assignment  of  responsibility  for 
performance  of  required  functions  and 
for  costs  associated  with  processing  the 
exchange; 

(7)  A  statement  specifying  whether 
compensation  for  costs  assumed  will  be 
allowed  pursuant  to  the  provisions  of 
§2201.1-3  of  this  part; 

(8)  Notice  of  any  known  release, 
storage,  or  disposal  of  hazardous 
substances  on  involved  Federal  or  non- 
Federal  lands,  and  any  commitments 
regarding  responsibility  for  removal  or 
other  remedial  actions  concerning  such 
substances  on  involved  non-Federal 
lands.  All  such  terms  and  conditions 
regarding  non-Federal  lands  shall  be 
included  in  a  land  exchange  agreement 
pursuant  to  §  2201.7-2  of  this  part; 

(9)  A  grant  of  permission  by  each 
party  to  conduct  a  physical  examination 
of  the  lands  offered  by  the  other  party; 

(10)  The  terms  of  any  assembled  land 
exchange  arrangement,  pursuant  to 
§2201.1-1  of  this  part; 

( 1 1 )  A  statement  as  to  any 
arrangements  for  relocation  of  any 
tenants  occupying  non-Federal  land, 
pursuant  to  §2201.8  (c)(l)(iv)  of  this 
part;         • 

(12)  A  notice  to  an  owner-occupant  of 
the  voluntary  basis  for  the  acquisition  of 
the  non-Federal  lands,  pursuant  to 

§  2201.8  (c)(l)(iv)  of  this  part;  and 

(13)  A  statement  as  to  tlie  manner  in 
which  documents  of  conveyance  will  be 
exchanged,  should  the  exchange 
proposal  be  successfully  completed. 

(d)  Unless  the  parties  agree  to  some 
other  sdiedule,  no  later  than  90  days 
from  the  date  of  the  executed  agreement 
to  initiate  an  exchange,  the  parties  shall 
arrange  for  appraisals,  which  are  to  be 
completed  writhin  timeframes  and  under 
such  terms  as  are  negotiated.  In  the 
absence  of  current  market  information 
reliably  supporting  value,  the  parties 
may  agree  to  use  other  acceptable  and 
commonly  recognized  methods  to 
estimate  value. 

(e)  An  agreement  to  initiate  an 
exchange  may  be  amended  by  written 


consent  of  the  parties  or  terminated  at 
any  time  upon  written  notice  by  any 
party. 

(0  Entering  into  an  agreement  to 
initiate  an  exchange  does  not  legally 
bind  any  party  to  proceed  with 
processing  or  to  consummate  a 
proposed  exchange,  or  to  reimburse  or 
pay  damages  to  any  party  to  a  proposed 
exchange  that  is  delayed  or  is  not 
consummated  or  to  anyone  assisting  in 
any  way,  or  doing  business  with,  any 
such  party. 

(g)  The  withdrawal  from,  and 
termination  of.  an  exchange  proposal,  or 
an  agreement  to  initiate  an  exchange,  by 
the  authorized  officer  at  any  time  prior 
to  the  notice  of  decision,  pursuant  to 
§  2201.7-1  of  this  part,  is  not  protestable 
or  appealable  under  43  CFR  part  4, 

S  2201.1-1    Assembled  land  exchanges. 

(a)  Whenever  the  authorized  officer 
determines  it  to  be  practicable,  an 
assembled  land  exchange  arrangement 
may  be  used  to  facilitate  exchanges  and 
reduce  costs. 

(b)  The  parties  to  an  exchange  may 
agree  to  such  an  arrangement  where 
multiple  parcels  of  Federal  and/or  non- 
Federal  lands  are  consolidated  into  a 
package  for  the  purpose  of  completing 
one  or  more  exchange  transactions  over 
a  period  of  time. 

(c)  An  assembled  land  exchange 
arrangement  shall  be  documented  in  the 
agreement  to  initiate  an  exchange, 
pursuant  to  §  2201.1  of  this  part. 

(d)  Values  of  the  Federal  and  non- 
Federal  lands  involved  in  an  assembled 
exchange  arrangement  shall  be 
estimated  pursuant  to  §  2201.3  of  this 
part. 

(e)  If  more  than  one  transaction  is 
necessary  to  complete  the  exchange 
package,  the  parties  shall  establish  a 
ledger  account  under  which  the  Federal 
and  non-Federal  lands  can  be 
exchanged.  When  a  ledger  account  is 
used,  the  authorized  officer  shall: 

(1)  Assure  that  the  value  difference 
between  the  Federal  and  non-Federal 
lands  does  not  exceed  25  percent  of  the 
total  value  of  the  Federal  lands 
conveyed  in  the  assembled  land 
exchange  up  to  and  including  the 
current  transaction; 

(2)  Assure  that  the  values  of  the 
Federal  and  non-Federal  lands 
conveyed  are  balanced  with  land  and/or 
money  at  least  every  3  years  pursuant  to 
§2201.6  of  this  part;  and 

(3)  If  necessary,  require  fix)m  the  non- 
Federal  party  a  deposit  of  cash,  bond  or 
other  approved  surety  in  an  amount 
equal  to  any  outstanding  value 
differential. 

(4)  Assembled  land  exchanges  are 
subject  to  the  value  equalization  and 


cash  equalization  waiver  provisions  of 
§  2201.6  of  this  part.  Cash  equalization 
waiver  shall  only  be  used  in 
conjunction  with  the  final  transaction  of 
the  assembled  land  exchange  and  the 
termination  of  any  ledger  account  used. 

(f)  The  assembled  exchange 
arrangement  may  be  terminated 
unilaterally  at  any  time  upon  written 
notice  by  any  party  or  upon  depletion 
of  the  Federal  or  non-Federal  lands 
assembled.  Prior  to  termination,  values 
shall  be  equalized  pursuant  to  §  2201.6 
of  this  part. 

§2201.1-4    S«gregativ««fr«ct 

(a)  If  a  proposal  is  made  to  exchange 
Federal  lands,  the  authorized  officer 
may  direct  the  appropriate  State  Office 
of  the  Bureau  of  Land  Management  to 
segregate  the  Federal  lands  by  a  notation 
on  the  public  land  records.  Subject  to 
valid  existing  rights,  the  Federal  lands 
shall  be  segregated  from  appropriation 
under  the  public  land  laws  and  mineral 
laws  for  a  period  not  to  exceed  5  years 
from  the  date  of  record  notation. 

(b)  Any  interests  of  the  United  States 
in  the  non-Federal  lands  that  are 
covered  by  the  exchange  proposal  may 
be  segregated  from  appropriation  under 
the  mineral  laws  for  a  period  not  to 
exceed  5  years  from  the  date  of  notation 
by  noting  the  public  land  status  records. 

(c)  The  segregative  effect  shall 
terminate  upon  the  occurrence  of  any  of 
the  following  events,  whichever  occurs 
first: 

(1)  Automatically,  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  the  affected  lands: 

(2)  On  the  date  and  time  specified  in 
an  opening  order,  such  onler  to  be 
promptly  issued  and  published  by  the 
appropriate  State  Office  of  the  Bureau  of 
Land  Management  in  the  Federal 
Register,  if  a  decision  is  made  not  to 
proceed  with  the  exchange  or  upon 
removal  of  any  lands  from  an  exchange 
proposal;  or 

(3)  Automatically,  at  the  end  of  the 
segregation  period  not  to  exceed  5  years 
from  the  date  of  notation  of  the  public 
land  records. 

(d)  Upon  conveyance  of  public  lands 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act.  mineral 
interests  reserved  by  the  United  States, 
together  with  the  right  to  prospect  for. 
mine  and  remove  the  minerals,  shall  be 
removed  &t)m  the  operation  of  the 
mining  laws  pending  issuance  of  such 
regulations  as  the  Secretary  may 
prescribe. 

§2201.1-3    Assumptton  of  costs. 

(a)  Generally,  parties  to  an  exchange 
will  bear  their  owm  costs  of  the 
exchange.  However,  if  the  authorized 
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officer  finds  it  is  in  the  public  interest, 
subject  to  the  conditions  and  limitations 
specified  in  paragraphs  (b)  and  (c)  of 
this  section,  an  agreement  to  initiate  an 
exchange  may  provide  that: 

(1)  One  or  more  of  the  parties  may 
assume,  without  compensation,  all  or 
part  of  the  costs  or  other  responsibilities 
or  requirements  that  the  authorized 
officer  determines  would  ordinarily  be 
borne  by  the  other  parties;  or 

(2)  The  parties  may  agree  to  make 
adjustments  to  the  relative  values 
involved  in  an  exchange  transaction  in 
order  to  compensate  parties  for 
assuming  costs  or  other  responsibilities 
or  requirements  that  the  authorized 
officer  determines  would  ordinarily  be 
borne  by  the  other  parties.  These  costs 
or  services  may  include  but  are  not 
limited  to:  Land  surveys,  appraisals, 
mineral  examinations,  timber  cruises, 
title  searches,  title  curative  actions, 
cultural  resource  surveys  and 
mitigation,  hazardous  substance  surveys 
and  controls,  removal  of  encumbrances, 
arbitration  including  all  fees, 
bargaining,  cure  of  deficiencies 

!)reventing  highest  and  best  use  of  the 
and,  conduct  of  public  hearings, 
assemblage  of  non-Federal  parcels  from 
multiple  ownerships,  expenses  of 
complying  with  laws,  regulations,  and 
policies  applicable  to  exchange 
transactions,  and  expenses  that  are 
necessary  to  bring  the  Federal  and  non- 
Federal  lands  involved  in  the  exchange 
to  their  highest  and  best  use  for 
appraisal  and  exchange  purposes. 

(b)  The  authorized  officer  may  agree 
to  assume  without  compensation  costs 
ordinarily  borne  under  local  custom  or 
practice  by  the  non-Federal  party  or  to 
compensate  the  non-Federal  party  for 
costs  ordinarily  borne  under  local 
custom  or  practice  by  the  United  States 
but  incurred  by  the  non-Federal  party, 
but  only  when  it  is  clearly  in  the  public 
interest  and  the  authorized  officer 
determines  and  documents  that  each  of 
the  following  circumstances  exist: 

(1)  The  amount  of  the  cost  assumed  or 
compensation  is  reasonable  and 
accurately  reflects  the  value  of  the  goods 
and  services  received; 

(2)  The  proposed  exchange  is  a  high 
priority  of  the  agency; 

(3)  The  land  exchange  must  be 
expedited  to  protect  important  Federal 
resource  values,  such  as  congressionally 
designated  areas  or  endangered  species 
habitat; 

(4)  Cash  equalization  funds  are 
available  for  compensating  the  non- 
Federal  party; and 

(5)  There  are  no  other  practicable 
means  available  to  the  authorized  officer 
of  meeting  Federal  exchange  processing 
costs,  responsibilities,  or  requirements. 


(c)  The  total  amount  of  adjustment 
agreed  to  as  compensation  for  costs 
incurred  pursuant  to  this  section  shall 
not  exceed  the  limitations  set  forth  in 
§2201.6  of  this  part. 

S  2201 .2    Nottc*  of  exchange  proposal. 

(a)  Upon  entering  into  an  agreement 
to  initiate  an  exchange,  the  authorized 
officer  shall  publish  a  notice  once  a 
week  for  4  consecutive  weeks  in 
newspapers  of  general  circulation  in  the 
counties  in  which  the  Federal  and  non- 
Federal  lands  or  interests  proposed  for 
exchange  are  located.  The  authorized 
officer  shall  notify  authorized  users, 
jurisdictional  State  and  local 
governments,  and  the  congressional 
delegation,  and  shall  make  other 
distribution  of  the  notice  as  appropriate. 
At  a  minimum,  the  notice  shall  include: 

(1)  The  identity  of  the  parties 
involved  in  the  proposed  exchange; 

(2)  A  description  of  the  Federal  and 
non-Federal  lands  being  considered  for 
exchange; 

(3)  A  statement  as  to  the  effect  of 
segregation  from  appropriation  under 
the  public  land  laws  and  mineral  laws, 
if  applicable; 

(4)  An  invitation  to  the  public  to 
submit  in  writing  any  comments  on  or 
concerns  about  the  exchange  proposal, 
including  advising  the  authorized 
officer  as  to  any  liens,  encumbrances,  or 
other  claims  relating  to  the  lands  being 
considered  for  exchange:  and 

(5)  The  deadline  by  which  comments 
must  be  received,  and  the  name,  title, 
and  address  of  the  official  to  whom 
comments  must  be  sent. 

(b)  To  be  assured  of  consideration  in 
the  environmental  analysis  of  the 
proposed  exchange,  all  comments  shall 
be  made  in  writing  to  the  authorized 
officer  and  postmarked  or  delivered 
within  45  days  alter  the  initial  date  of 
publication. 

(c)  The  authorized  officer  is  not 
required  to  republish  descriptions  of 
any  lands  excluded  from  the  final 
exchange  transaction,  provided  such 
lands  were  identified  in  the  notice  of 
exchange  proposal.  In  addition,  minor 
corrections  of  land  descriptions  and 
other  insignificant  changes  do  not 
require  republication. 

S  2201 .3    Appraisals. 

The  Federal  and  non-Federal  parties 
to  an  exchange  shall  comply  with  the 
appraisal  standards  set  forth  in 
§§2201.3-1  through  2201.3-4  of  this 
part  and.  to  the  extent  appropriate,  with 
the  Department,  of  Justice  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions"  when  appraising  the 
values  of  the  Federal  and  non-Federal 
lands  involved  in  an  exchange. 


%  2201 .3-1    Appraiser  quaHflcatlons. 

(a)  A  qualified  appraisers)  shall 
provide  to  the  authorized  officer 
appraisals  estimating  the  market  value 
of  Federal  and  non-Federal  properties 
involved  in  an  exchange.  A  qualified 
appraiser  may  be  an  employee  or  a 
contractor  to  the  Federal  or  non-Federal 
exchange  parties.  At  a  minimum,  a 
qualified  appraiser  shall  be  an 
individual,  approved  by  theauthorized 
officer,  who  is  competent,  reputable, 
impartial,  and  has  training  and 
experience  in  appraising  property 
similar  to  the  property  involved  in  the 
appraisal  assignment. 

(b)  Qualified  appraisers  shall  possess 
qualifications  consistent  with  State 
regulatory  requirements  that  meet  the 
intent  of  title  XI  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA)  (12 
U.S.C.  3331).  hi  the  event  a  State  does 
not  have  approved  policies,  practices 
and  procedures  regulating  the  activities 
of  appraisers,  the  Bureau  of  Land 
Management  may  establish  appraisal 
qualification  standards  commensurate 
with  those  adopted  by  other  States 
meeting  the  requirements  of  FIRREA. 

§2201.3-2    Market  value. 

(a)  In  estimating  market  value,  the 
appraiser  shall: 

(1)  Determine  the  highest  and  best  use 
of  the  property  to  be  appraised; 

(2)  Estimate  the  value  of  the  lands  and 
interests  a^  if  in  private  ownership  and 
available  for  sale  in  the  open  market; 

(3)  Include  historic,  wildlife, 
recreation,  wilderness,  scenic,  cultural, 
or  other  resource  values  or  amenities 
that  ai:e  reflected  in  prices  paid  for 
similar  properties  in  the  competitive 
market; 

(4)  Consider  the  contributory  value  of 
any  interest  in  land  such  as  minerals, 
water  rights,  or  timber  to  the  extent  they 
are  consistent  with  the  highest  and  best 
use  of  the  property;  and 

(5)  Estimate  separately,  if  stipulated 
in  the  agreement  to  initiate  in 
accordance  with  §2201.1  of  this  part, 
the  value  of  each  property  optioned  or 
acquired  from  multiple  ownerships  by 
the  non-Federal  party  for  purposes  of 
exchange,  pursuant  to  §2201.1-1  of  this 
part.  In  this  case,  the  appraiser  shall 
estimate  the  value  of  the  Federal  and 
non-Federal  properties  in  a  similar 
manner. 

(b)  In  estimating  market  value,  the 
appraiser  may  not  independently  add 
the  separate  values  of  the  fractional 
interests  to  be  conveyed,  unless  market 
evidence  indicates  the  following: 

(1)  The  various  interests  contribute 
their  full  value  (pro  rata)  to  the  value  of 
the  whole;  and 
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(2)  The  valuation  is  compatible  with 
the  highest  and  best  use  of  the  property. 

(c)  In  the  absence  of  current  market 
information  reliably  supporting  value, 
the  authorized  officer  may  use  other 
acceptable  and  commonly  recognized 
methods  to  determine  market  value. 

S2201.3-3    Appraisal  report  •tandards. 
Appraisals  prepared  for  exchange 
purposes  shall  contain,  at  a  minimum, 
the  following  information: 

(a)  A  summary  of  facts  and 
conclusions; 

(b)  The  purpose  and/or  the  function  of 
the  appraisal,  a  definition  of  the  estate 
being  af^raised.  and  a  statement  of  the 
assumptions  and  limiting  conditions 
affecting  the  appraisal  assignment,  if 
any; 

(c)  An  explanation  of  the  extent  of  the 
appraiser's  research  and  actions  taken  to 
collect  and  confirm  information  relied 
upon  in  estimating  value; 

(d)  An  adequate  description  of  the 
physical  characteristics  of  the  lands 
bdng  appraised:  a  statement  of  all 
encumbrances:  title  information, 
location,  zoning,  and  present  use;  an 
analysis  of  highest  and  best  use;  and  at 
least  a  5-year  sales  history  of  the 
property: 

(el  A  disclosure  of  any  condition  that 
is  observed  during  the  inspection  of  the 
property  or  becomes  known  to  the 
appraiser  through  normal  research  that 
would  lead  the  appraiser  to  believe  that 
hazardous  substances  may  be  present  on 
the  property  being  appraised; 

(0  A  comparative  market  analysis 
and,  if  more  than  one  method  of 
valuation  is  used,  an  analysis  and 
reconciliation  of  the  methods  used  to 
support  the  appraiser's  estimate  of 
value; 

(g)  A  description  of  comparable  sales, 
including  a  description  of  all  relevant 
physical,  legal,  and  economic  factors 
such  as  parties  to  the  transaction,  source 
and  method  of  financing,  effect  of  any 
favorable  financing  on  sale  price,  and 
verification  by  a  party  involved  in  the 
transaction; 

(h)  An  estimate  of  market  value; 

(i)  The  effective  date  of  valuation, 
date  of  appraisal,  signature,  and 
certification  of  the  appraiser. 

(j)  A  certification  by  the  appraiser 
signing  the  report  to  the  following: 

(1)  The  appraiser  personally  contacted 
the  property  owner  or  designated 
representative  and  offered  the  owner  an 
opportunity  to  be  present  during 
inspection  of  the  property: 

(2)  The  appraiser  personally 
examined  the  subject  property  and  all 
comparable  sale  properties  relied  upon 
in  the  report; 


(3)  The  appraiser  has  no  present  or 
prospective  interest  in  the  appraised 
property; and 

(4)  The  appraiser  has  not,  and  will 
not,  receive  compensation  that  was 
contingent  on  the  analysis,  opinions,  or 
conclusions  contained  in  the  appraisal 
report; and 

(k)  Copies  of  relevant  written  reports, 
studies,  or  summary  conclusions 
prepared  by  others  in  association  with 
the  appraisal  assignment  that  were 
relied  upon  by  the  appraiser  to  estimate 
value,  which  may  include  but  is  not 
limited  to  current  title  reports,  mineral 
reports,  or  timber  cruises  prepared  by 
qualified  specialists. 

$2201.3-4    Appraisal  review. 

(a)  Appraisal  reports  shall  be 
reviewed  by  a  qualified  review 
appraiser  meeting  the  qualifications  set 
forth  in  §2201.3-1  of  this  part. 
Statement^of  value  prepared  by  agency 
appraisers  are  not  subject  to  this  review. 

(b)  The  review  appraiser  shall 
determine  whether  the  appraisal  report: 

(1)  Is  complete,  logical,  consistent, 
and  supported  by  a  market  analysis; 

(2)  Complies  with  the  standards 
prescribed  in  §  2201.3-3  of  this  part; 
and 

(3)  Reasonably  estimates  the  probable 
market  value  of  the  lands  appraised. 

(c)  The  review  appraiser  shall  prepare 
a  written  review  report,  containing  at  a 
minimum: 

(1)  A  description  of  the  review 
process  used; 

(2)  An  explanation  of  the  adequacy, 
relevance,  and  reasonableness  of  the 
data  and  methods  used  by  the  appraiser 
to  estimate  value; 

(3)  The  reviewing  appraiser's 
statement  of  conclusions  regarding  the 
appraiser's  estimate  of  market  value; 
and 

(4)  A  certification  by  the  review 
appraiser  to  the  following: 

(i)  The  review  appraiser  has  no 
present  or  prospective  interest  in  the 
property  that  is  the  subject  of  the  review 
report;  and 

(ii)  The  review  appraiser  has  not,  and 
will  not,  receive  compensation  that  was 
contingent  on  the  approval  of  the 
appraisal  report. 

S  2201 .4    Bargaining;  art>itration. 

(a)  Unless  the  parties  to  an  exchange 
agree  in  witing  to  suspend  or  modify 
the  deadlines  contained  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  the 
parties  shall  adhere  to  the  following 
schedule: 

(1)  Within  180  days  from  the  date  of 
receipt  of  the  appraisal(s)  for  review  and 
approval  by  the  authorized  officer,  the 
parties  to  an  exchange  may  agree  on  the 


appraised  values  of  the  lands  involved 
in  an  exchange.  If  the  parties  cannot 
agree  on  the  appraised  values,  they  may 
agree  to  initiate  a  process  of  bargaining 
or  some  other  process  to  resolve  the 
dispute  over  values.  Bargaining  or  any 
other  process  shall  be  based  on  an 
objective  analysis  of  the  valuation  in  the 
appraisal  report(s)  and  shall  be  a  means 
of  reconciling  differences  in  such 
reports.  Bargaining  or  another  process  to 
determine  values  may  involve  one  or 
more  of  the  following  actions: 

(i)  Submission  of  the  disputed 
appraisal(s)  to  another  qualified 
appraiser  for  review; 

(ii)  Request  for  additional  appraisals; 

(iii)  Involvement  of  an  impartial  third 
party  to  facilitate  resolution  of  the  value 
disputes;  or 

(i  v)  Use  of  some  other  acceptable  and 
commonly  recognized  practice  for 
resolving  value  disputes. 
Any  agreement  based  upon  bargaining 
shall  be  in  writing  and  made  part  of  the 
administrative  record  of  the  exchange. 
Such  agreement  shall  contain  a 
reference  to  all  relevant  appraisal 
information  and  state  how  the  parties 
reconciled  or  compromised  appraisal 
information  to  arrive  at  an  agreement 
based  on  market  value. 

(2)  If  within  180  days  from  the  date 
of  receipt  of  the  appraisaKs)  for  review 
and  approval  by  the  authorized  officer, 
the  parties  to  an  exchange  cannot  agree 
on  values  but  wish  to  continue  with  the 
land  exchange,  the  appraisal(s)  may,  at 
the  option  of  either  party,  be  submitted 
to  arbitration  unless,  in  lieu  of 
arbitration,  the  pjarties  have  employed  a 
process  of  bargaining  or  some  other 
process  to  determine  values.  If 
arbitration  occurs,  it  shall  be  conducted 
in  accordance  with  the  real  estate 
valuation  arbitration  rules  of  the 
American  Arbitration  Association.  The 
Secretary  or  an  official  to  whom  such 
authority  has  been  delegated  shall 
appoint  an  arbitrator  from  a  list 
provided  by  the  American  Arbitration 
Association. 

(3)  Within  30  days  after  completion  of 
arbitration,  the  parties  involved  in  the 
exchange  shall  determine  whether  to 
proceed  vfith  the  exchange,  modify  the 
exchange  to  reflect  the  findings  of  the 
arbitration  or  any  other  factors,  or 
withdraw  from  the  exchange.  A  decision 
to  withdraw  from  the  exchange  may  be 
made  upon  written  notice  by  either 
party  at  this  time  or  at  any  other  time 
prior  to  entering  into  a  binding 
exchange  agreement. 

(4)  If  the  parties  agree  to  proceed  with 
an  exchange  after  arbitration,  the  values 
established  by  arbitration  are  binding 
upon  all  parties  for  a  period  not  to 
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exceed  2  years  from  the  date  of  the 
arbitration  decision. 

(b)  Arbitration  is  limited  to  the 
disputed  valuation  of  the  lands  involved 
in  a  proposed  exchange,  and  an 
arbitrator's  award  decision  shall  be 
limited  to  the  value  estimate(s}  of  the 
contested  appraisal(s).  An  award 
decision  shall  not  include 
recommendations  regarding  the  terms  of 
a  proposed  exchange,  nor  shall  an 
award  decision  infringe  upon  the 
authority  of  the  Secretary  to  make  all 
decisions  regarding  management  of 
Federal  lands  and  to  make  public 
interest  determinations. 

§  2201 .5    Exchanges  at  approximately 
equal  vakM. 

(a)  The  authorized  officer  may 
exchange  lands  that  are  of 
approximately  equal  value  when  it  is 
determined  that: 

(1)  The  exchange  is  in  the  public 
interest  and  the  consummation  of  the 
proposed  exchange  will  be  expedited; 

(2)  The  value  of  the  lands  to  be 
conveyed  out  of  Federal  ownership  is 
not  more  than  $150,000  as  based  upon 
a  statement  of  value  prepared  by  a 
qualiHed  appraiser  and  approved  by  the 
authorized  officer; 

(3)  The  Federal  and  non-Federal  lands 
are  substantially  similar  in  location, 
acreage,  use,  and  physical  attributes; 
and 

(4)  There  are  no  significant  elements 
of  value  requiring  complex  analysis. 

(b)  The  authorized  officer  shall 
determine  that  the  Federal  and  non- 
Federal  lands  are  approximately  equal 
in  value  and  shall  document  how  the 
determination  was  made. 

§  2201 .6    Value  equalization;  casti 
equalization  waiver. 

(a)  To  equalize  the  agreed  upon  values 
of  the  Federal  and  non-Federal  lands 
involved  in  an  exchange,  either  with  or 
without  adjustments  of  relative  values 
as  compensation  for  various  costs,  the 
parties  to  an  exchange  may  agree: 

(1)  To  modify  the  exchange  proposal 
by  adding  or  excluding  lands;  and/or 

(2)  To  use  cash  equalization  after 
making  all  reasonable  efforts  to  equalize 
values  by  adding  or  excluding  lands. 

(b)  The  combined  amount  of  any  cash 
equalization  payment  and/or  the 
amount  of  adjustments  agreed  to  as 
compensation  for  costs  under  §  2201.1- 
3  of  this  part  may  not  exceed  25  percent 
of  the  value  of  the  Federal  lands  to  be 
conveyed. 

(c)  The  parties  may  agree  to  waive  a 
cash  equalization  payment  if  the 
amount  to  be  waived  does  not  exceed  3 
percent  of  the  value  of  the  lands  being 
exchanged  out  of  Federal  ownership  or 


$15,000,  whichever  is  less.  This 
provision  shall  not  be  appUed  to 
exchanges  where  the  value  differential 
is  in  excess  of  $15,000. 

(d)  A  cash  equalization  payment  may 
be  waived  only  after  the  authorized 
officer  determines  in  writing  how  the 
waiver  will  expedite  the  exchange  and 
why  the  public  interest  will  be  better 
served  by  the  waiver. 

S  2201 .7    Approval  of  exchanges. 

§2201.7-1    Notice  of  decision. 

(a)  Upon  completion  of  all 
environmental  analyses  and  appropriate 
documentation,  appraisals,  and  all  other 
supporting  studies  and  requirements  to 
determine  if  a  proposed  exchange  is  in 
the  public  interest  and  in  compliance 
with  applicable  law  and  regulations,  the 
authorized  officer  shall  decide  whether 
to  approve  an  exchange  proposal. 

(1)  When  a  decision  to  approve  or 
disapprove  an  exchange  is  made,  the 
authorized  officer  shall  publish  a  notice 
of  the  availability  of  the  decision  in 
newspapers  of  general  circulation.  A 
notice  also  may  be  published  in  the 
Federal  Register  at  the  discretion  of  the 
authorized  officer.  At  a  minimum,  the 
notice  shall  include: 

(i)  The  date  of  decision; 

(ii)  A  concise  description  of  the 
decision; 

(iii)  The  name  and  title  of  the 
deciding  official; 

(iv)  Directions  for  obtaining  a  copy  of 
the  decision;  and 

(v)  The  date  of  the  beginning  of  the 
protest  period. 

(2)  The  authorized  officer  shall 
distribute  notices  to  State  and  local 
governmental  subdivisions  having 
authority  in  the  geographical  area 
within  which  the  lands  covered  by  the 
notice  are  located  pursuant  to  §  2200.0- 
6{m)  of  this  part,  the  non-Federal 
exchange  parties,  authorized  users  of 
involved  Federal  lands,  the 
congressional  delegation,  individuals 
who  requested  notification  or  filed 
written  objections,  and  others  as 
appropriate. 

(b)  For  a  period  of  45  days  after  the 
date  of  publication  of  a  notice  of  the 
availability  of  a  decision  to  approve  or 
disapprove  an  exchange  proposal,  such 
decision  shall  be  subject  to  protest. 

(c)  A  right  of  appeal  bom  a  protest 
decision  of  the  authorized  officer  may 
be  pursued  in  accordance  with  the 
applicable  appeal  procedures  of  43  CFR 
part  4. 

§  2201 .7-2    Exchange  agreement 

(a)  The  parties  to  a  proposed  exchange 
may  enter  into  an  exchange  agreement 
subsequent  to  a  decision  by  the 


authorized  officer  to  approve  the 
exchange,  pursuant  to  §  2201.7-1  of  this 
part.  Such  an  agreement  is  required  if 
hazardous  substances  are  present  on  the 
non-Federal  lands.  An  exchange 
agreement  shall  contain  the  following: 

(1)  Identification  of  the  parties,  a 
description  of  the  lands  and  interests  to 
be  exchanged,  identification  of  all 
reserved  and  outstanding  interests,  the 
amount  of  any  necessary  cash 
equalization,  and  all  other  terms  and 
conditions  necessary  to  complete  the 
exchange; 

(2)  The  terms  regarding  responsibility 
for  removal,  indemnification  ("hold 
harmless"  agreement),  or  other  remedial 
actions  concerning  any  hazardous 
substances  on  the  involved  non-Federal 
lands; 

(3)  A  description  of  the  goods  and 
services  and  their  corresponding  costs 
for  which  the  noncomplying  party  is 
liable  in  the  event  of  failure  to  i>erform 
or  to  comply  with  the  terms  of  the 
exchange  agreement;  and 

(4)  The  agreed  upon  values  of  the 
involved  lands. 

(b)  An  exchange  agreement,  as 
described  in  paragraph  (a)  of  this 
section,  is  legally  binding  on  all  parties, 
subject  to  the  terms  and  conditions 
thereof,  provided: 

(1)  Acceptable  title  can  be  conveyed; 

(2)  No  substantial  loss  or  damage 
occurs  to  either  property  from  any 
cause; 

(3)  No  undisclosed  hazardous 
substances  are  foimd  on  the  involved 
Federal  or  non-Federal  lands  prior  to 
conveyance; 

(4)  In  the  event  of  a  protest,  or  of  an 
appeal  &t)m  a  protest  decision  under  43 
CFR  part  4,  a  decision  to  approve  an 
exchange  pursuant  to  §  2201.7-1  is 
upheld:  and 

(5)  The  agreement  is  not  terminated 
by  mutual  consent  or  upon  such  terms 
as  may  be  provided  in  the  agreement. 

(c)  Absent  an  executed  legally  binding 
exchange  agreement,  any  action  taken 
by  one  or  more  of  the  parties,  or  a 
failure  of  one  or  more  of  the  parties  to 
take  any  action,  prior  to  consummation 
of  an  exchange  does  not  create  any  legal 
obligation  or  right  enforceable  against  or 
enjoyed  by  any  party. 

§2201.8   Title  standards. 

(a)  Title  evidence.  (1)  Unless 
otherwise  specified  by  the  Office  of  the 
Solicitor  of  the  Department  of  the 
Interior,  evidence  of  title  for  the  non- 
Federal  lands  being  conveyed  to  the 
United  States  shall  be  in  conformance 
with  the  Department  of  Justice 
regulations  and  "Standards  for  the 
Preparation  of  Title  Evidence  in  Land 


Federal  Register  /  Vol.  58, 


No.  221  /  Thursday,  November  18.  1993  /  Rules  and  Regulations  60925 


Acquisitions  by  the  United  States"  in 
effect  at  the  time  of  conveyance. 

(2)  The  United  States  is  not  required 
to  furnish  title  evidence  for  the  Federal 
lands  being  exchanged. 

(b)  Conveyance  documents.  (1)  Unless 
otherwise  specified  by  the  Ofiice  of  the 
Solicitor  of  the  Department  of  the 
Interior,  all  conveyances  to  the  United 
States  shall  be  prepared,  executed,  and 
acknowledged  in  recordable  form  and  in 
accordance  with  the  Department  of 
Justice  regulations  and  "Standards  for 
the  Preparation  of  Title  Evidence  in 
Land  Acquisition  by  the  United  States" 
in  effect  at  the  time  of  conveyance. 

(2)  Conveyances  of  lands  from  the 
United  States  shall  be  by  patent, 
quitclaim  deed,  or  deed  without  express 
or  implied  warranties,  except  as  to 
hazardous  substances  pursuant  to 
§2200.0-6(j)(l)  of  this  title. 

(c)  Title  encumbmnces.—{l)  Non- 
Federal  lands,  (i)  Title  to  the  non- 
Federal  lands  must  be  acceptable  to  the 
United  States.  For  example, 
encumbrances  such  as  taxes,  judgment 
liens,  mortgages,  and  other  objections  or 
title  defects  shall  be  eliminated, 
released,  or  waived  in  accordance  with 
requirements  of  the  preliminary  title 
opinion  of  the  Office  of  the  Solicitor  of 
the  Department  of  the  Interior  or  the 
Department  of  Justice,  as  appropriate. 

00  The  United  States  shaU  not  accept 
lands  in  which  there  are  reserved  or 
outstanding  interests  that  would 
interfere  with  the  use  and  management 
of  land  by  the  United  States  or  would 
otherwise  be  inconsistent  with  the 
authority  under  which,  or  the  purpose 
for  which,  the  lands  are  to  be  acquired. 
Reserved  interests  of  the  non-Federal 
landowner  are  subject  to  agreed  upon 
covenants  or  conditions  included  in  the 
conveyance  documents. 

(iii)  Any  personal  property  owned  by 
the  non-Federal  party  that  is  not  a  part 
of  the  exchange  proposal  should  be 
removed  by  the  non-Federal  party  prior 
to  acceptance  of  title  by  the  United 
States,  unless  the  authorized  officer  and 
the  non-Federal  party  to  the  exchange 
previously  agree  upon  a  specified 
period  to  remove  the  personal  property. 
If  the  personal  property  is  not  removed 
prior  to  acceptance  of  title  or  within  the 
otherwise  prescribed  time,  it  shall  be 
deemed  abandoned  and  shall  become 
vested  in  the  United  States. 

(iv)  The  exchange  parties  must  reach 
agreement  on  the  arrangements  for  the 
relocation  of  any  tenants.  Qualified 
tenants  occupying  non-Federal  lands 
affected  by  a  land  exchange  may  be 
entitled  to  benefits  under  49  CFR  24.2. 
Unless  otherwise  provided  by  law  or 


regulation 


(49  CFR  24.101(a)(1)), 


relocation  benefits  are  not  applicable  to 


ovmer-occupants  involved  in  exchanges 
with  the  United  States  provided  the 
owner-occupants  are  notified  in  writing 
that  the  non-Federal  lands  are  being 
acquired  by  the  United  States  on  a 
voluntary  basis. 

(2)  Federal  lands.  If  Federal  lands 
proposed  for  exchange  are  occupied 
under  grant,  permit,  easement,  or  non- 
mineral  lease  by  a  third  party  who  is  not 
a  party  to  the  exchange,  the  third  party 
holder  of  such  authorization  and  the 
non-Federal  party  to  the  exchange  may 
reach  agreement  as  to  the  disposition  of 
the  existing  use(s)  authorized  under  the 
terms  of  the  grant,  permit,  easement,  or 
lease.  The  non-Federal  exchange  party 
shall  submit  documented  proof  of  such 
agreement  prior  to  issuance  of  a 
decision  to  approve  the  land  exchange, 
as  instructed  by  the  authorized  officer. 
If  an  agreement  cannot  be  reached,  the 
authorized  officer  shall  consider  other 
alternatives  to  accommodate  the 
authorized  use  or  shall  determine 
whether  the  public  interest  will  be  best 
served  by  terminating  such  use  in 
accordance  with  the  terms  and 
provisions  of  the  instrument  authorizing 
the  use. 

§2201.9    Case  closing. 

(a)  Title  transfers.  Unless  otherwise 
agreed,  and  notvvrithstanding  the 
decision  in  United  States  v.  Schurz.  102 
U.S.  378  (1880),  or  any  other  law  or 
ruling  to  the  contrary,  title  to  both  the 
non-Federal  and  Federal  lands 
simultaneously  shall  pass  and  be 
deemed  accepted  by  the  United  States 
and  the  non-Federal  landowner, 
respectively,  when  the  documents  of 
conveyance  are  recorded  in  the  county 
clerk's  or  other  local  recorder's  office. 
Before  recordation,  all  instructions, 
requirements,  and  conditions  set  forth 
by  the  United  States  and  the  non- 
Federal  landowner  shall  be  met.  The 
requirements  and  conditions  necessary 
for  recordation  at  a  minimum  will 
include  the  following,  as  appropriate: 

(1)  The  determination  by  me 
authorized  officer  that  the  United  States 
will  receive  possession,  acceptable  to  it, 
of  such  lands;  and 

(2)  The  issuance  of  title  evidence  as 
of  the  date  and  time  of  recordation, 
which  conforms  to  the  instructions  and 
requirements  of  the  Office  of  the 
Solicitor's  preliminary  title  opinion. 

(b)  Automatic  segregation  of  lands. 
Subject  to  valid  existing  rights,  non- 
Federal  lands  acquired  through 
exchange  by  the  United  States 
automatically  shall  be  segregated  from 
appropriation  under  the  public  land 
laws  and  mineral  laws  until  midnight  of 
the  90th  day  after  acceptance  of  title  by 
the  United  States,  and  the  public  land 


records  shall  be  noted  accordingly. 
Except  to  the  extent  otherwise  provided 
by  law,  the  lands  shall  be  open  to  the 
operation  of  the  public  land  laws  and 
mineral  laws  at  midnight  90  days  after 
the  day  title  was  accepted  unless 
otherwise  segregated  pursuant  to  part 
2300  of  this  title. 

(c)  Notice  to  State  and  local 
governments.  Following  the  transfer  of 
title  to  the  Federal  lands  involved  in  an 
exchange,  notice  will  be  given  to  State 
and  local  officials  as  prescribed  in 
§  2200.Q-6(m)  of  this  part. 

Subpart  2202— Exctianges— National 
Forest  Exchange 

11.  Section  2202.1  is  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as  follows: 

$2202.1    Applicable  regulations. 

(b)  If  a  proposal  is  made  to  exchange 
lands  reserved  from  the  public  domain 
for  National  Forest  System  purposes,  the 
authorized  officer  may  request  the 
appropriate  State  Office  of  the  Bureau  of 
Land  Management  to  segregate  the 
Federal  lands  by  a  notation  on  the 
public  land  records.  Subject  to  valid 
existing  rights,  the  record  notation  shall 
segregate  the  Federal  lands  from 
appropriation  under  the  public  land 
laws  and  the  mineral  laws  as  defined 
under  §  2200.0-5  of  this  title  for  a 
period  not  to  exceed  5  years  from  the 
date  of  notation. 

(c)  Any  interests  of  the  United  States 
in  the  non-Federal  lands  that  are 
covered  by  the  exchange  proposal  may 
be  noted  and  segregated  from 
appropriation  under  the  mineral  laws 
for  a  period  not  to  exceed  5  years  from 
the  date  of  notation. 

(d)  The  segregative  effect  shall 
terminate  upon  the  occurrence  of  any  of 
the  following  events,  whichever  occurs 
first: 

(1)  Automatically,  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  the  affected  lands; 

(2)  On  the  date  and  time  specified  in 
an  opening  order,  published  by  the 
appropriate  State  Office  of  the  Bureau  of 
Land  Management  in  the  Federal 
Register,  if  a  decision  is  made  not  to 
proceed  with  the  exchange  or  upon 
deletion  of  any  lands  from  an  exchange 
proposal;  or 

(3)  Automatically,  at  the  end  of  the 
segregation  period  not  to  exceed  5  years 
from  the  date  of  notation  of  the  public 
land  records. 
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Subpart  2203— ExchangM  kwoMng 
1  Coal  Daposils 


12.  Section  2203.1  is  revised  to  read 
as  follows: 

S2203.1    OpporfcwMy  lor  puMIc  comment 
^M  p...>u ^^^j  j,^  inrhanpa  pfepiriaT 

Upon  acceptance  of  a  proposal  for  • 
fee  exchange  of  Federal  coal  deposits, 
the  authorized  officer  shall  publish  and 
distribute  a  notico  of  exchange  proposal 
as  set  forth  in  §2201.2  of  this  title. 

13.  Section  2203.2  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

S2203l2    SiibmlOTtenoHntetmadoa 
concerning  proposed  oxcliaaflft. 

(a)  Any  person  submitting  a  proposal 
for  a  lee  exchange  of  Federal  coo) 


deposits  shall  submit  information 
concerning  the  coal  reserves  presently 
hold  in  eadi  geographic  area  involved  in 
the  exchange  akmg  with  a  description  of 
the  reserves  that  would  be  added  or 
eliminated  by  the  proposed  exchange,  bi 
addition,  the  person  filing  a  proposed 
exchange  unchar  this  section  shall 
furnish  any  additional  information 
requested  by  the  authorized  oCBcer  in 
connection  with  the  consideration  of  the 
antitrust  consequences  of  the  proposed 
exchange. 

(d)  Where  the  entity  proposing  a  fee 
coal  exchange  has  previously  nktmitted 
informatioB.  a  reinence  to  tho  date  of 
submission  and  to  the  aaria)  number  of 
the  record  in  whidi  it  is  filed,  together 


with  a  statement  of  any  and  all  changes 
in  holdings  since  the  date  of  the 
previous  submission,  shall  be  accepted 

12203.3    (Anwndad! 

14.  Section  2203.3  is  unendod  by 
removing  the  phrase  "notice  of  realty 
action"  in  the  third  line  of  the 
introductory  paragraph  and  replacing  it 
with  "notice  of  decision."  and  in  the 
same  paragraph  removing  the  dtation 
••§  2201.1(0)"  and  replacing  ft  with  the 
citation  "§2201.7-1." 

[FR  Doc.  93-28086  Filed  11-17-93;  ti<&  ami 
BH.UNQ  cooa  4Ma.««-a 
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DEPARTMEffT  OF  EDUCATION 

Research  In  Education  of  Individuals 
Witti  Disabilities  Program 

AGENCY:  [)eparlment  of  Education. 
ACTION:  Notice  of  Final  Priorities  for 
Fiscal  Years  1994  and  1995. 

SUMMARY:  The  Secretary  announces  final 
priorities  for  the  Research  in  Education 
of  Individuals  with  Disabilities  Program. 
The  Secretary  announces  these 
priorities  to  ensure  effective  use  of 
program  funds  and  to  direct  funds  to 
areas  of  identified  need  during  fiscal 
years  1994  and  1995. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  prior  Mes  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
name,  address,  and  telephone  number  of 
the  person  at  the  Department  to  contact 
for  information  on  each  specific  priority 
is  listed  under  that  priority. 

SUPPLEMENTARY  INFORMATION:  The 
Research  in  Education  of  Individuals 
with  Disabilities  Program,  authorized  by 
Part  E  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1441-1443),  provides  support:  (l)To 
advance  and  improve  the  knowledge 
base  and  improve  the  practice  of 
professionals,  parents,  and  others 
providing  early  intervention,  special 
education,  and  related  services — 
including  professionals  in  regular 
education  environments — to  provide 
children  with  disabilities  effective 
instruction  o  id  enable  them  to 
successfully  learn;  and  (2)  for  research 
and  related  purposes,  surveys  or 
demonstrations  relating  to  physical 
education  or  recreation,  including 
therapeutic  recreation,  for  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

On  July  7, 1993,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (58  FR  36575-36580). 

These  priorities  support  the  National 
Education  Goals  by  improving  our 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  high  levels  of  academic 
achievement. 

The  publication  of  these  priorities 
does  not  preclude  the  Secretary  &x)m 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  prion w_s.  subject  to  meeting 
apphcable  rulemaking  requirements. 


Funding  of  particular  projects  depends 
on  the  availability  of  funds,  and  the 
quality  of  the  applications  received. 
Further.  FY  1995  priorities  could  be 
affected  by  enactment  of  legislation 
reauthorizing  these  programs. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  is 
published  in  a  separate  notice  ia  ibis  issue 
of  the  Federal  Register. 

Analjrsis  of  Comments  and 


In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  fourteen  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priorities  follows.  Technical  and  other 
minor  changes — as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority— are  not  addressed. 

Priority:  School-Linked  Services  to 
Support  Better  Outcomes  for  Children 
With  Disabilities  and  Their  Families 

Comment:  One  commenter  indicated 
the  need  for  close  attention  to  the 
methods  of  research  employed  by  the 
grantee.  The  commenter  further 
suggested  that  surveys  alone  may  not  be 
effective  but  may  provide  valuable 
information  when  conducted  with  in- 
depth  case  studies. 

Discus&ioa:  The  Secretary  believes 
that  the  priority  as  written  allows 
applicants  to  employ  the  research 
methodology  most  appropriate  to  their 
particular  project.  Also,  the  selection 
criteria  used  to  evaluate  the  applications 
Include  a  specific  criterion  related  to 
technical  soundness  that  requires  the 
peer  reviewers  to  evaluate  the  proposed 
methodology. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  school  be  "a"  central 
participant  in  planning  and  governing 
the  collaborative  effort  rather  than  'the" 
central  participant. 

Discussion:  It  is  important  that 
schools,  health  care  providers,  and 
social  services  agencies  collaborate  to 
provide  comprehensive  services  to 
children  and  families.  The  Secretary 
agrees  that  the  school  may  be  "a" 
central  participant  and  not  necessarily 
the  "the"  central  participant  in  planning 
and  governing  the  collaborative  effort. 

Changes:  The  word  "the"  is  replaced 
by  the  word  "a"  in  the  background 
description  of  school-linked  services. 

Comment:  One  commenter  suggested 
that  "and  their  families"  be  added  to  the 
title  of  the  priority  to  emphasize  the 
need  for  including  families  in  all  phases 
of  the  educational  process. 


Discussion:  The  Secretary  agrees  with 
the  commenter  that  families  of  children 
and  youth  with  disabiUties  must  be 
acknowledged  and  included  in  all 
pha.ses  of  the  educational  process  and 
believes  the  priority  as  written  provides 
for  this  inclusion. 

Changes:  The  title  of  the  priority  has 
been  changed  to  reflect  this  comment. 

Comment:  One  commenter  suggested 
that  the  project  provide  a  description  of 
the  implementation  process  for  the 
school-linked  approach  to  be  studied 
and  suggested  that  the  description 
should  include,  for  example, 
information  on  funding  mechanisms, 
staffing  patterns,  system  planning  and 
development,  referral  mechanisms,  and 
facility  structural  adaptations." 

Discussion:  The  Secretary  agrees  with 
the  commenter  on  the  importance  of 
including  a  description  of  the 
implementation  process.  Therefore,  a 
new  paragraph  has  been  added,  and  the 
others  are  renumbered. 

Changes:  A  new  paragraph  (c)  is 
added  to  read:  "(c)  Provide  a  description 
of  the  implementation  process 
including,  for  example,  information  on 
funding  mechanisms,  staffing  patterns, 
system  planning  and  development, 
referral  mechanisms,  and  facility 
structural  adaptations." 

Comment:  One  commenter  indicated 
the  importance  of  including  providers  of 
related  services,  such  as  school 
psychologists,  in  the  school-linked 
approaches  to  service  delivery. 

Discussion:  The  Secretary  agrees  with 
the  importance  of  including  the  related 
services  called  for  in  the  Individuals 
with  Disabilities  Education  Act  (IDEA) 
as  part  of  school-linked  services  since 
they  encourage  collaboration  and 
facilitate  successful  inclusion.  The 
priority  as  written  does  not  exclude 
related  services  as  an  integral  part  of 
school-linked  services. 

Changes:  None. 

Comment:  One  commenter  suggested 
the  convening  of  regional  conferences  in 
advance  of  the  national  meetings. 

Discussion:  The  national  meetings  are 
for  directors  of  all  projects  funded  under 
the  Research  in  Education  of 
Individuals  with  Disabilities  Program. 
Since  the  meetings  are  not  just  for 
projects  supported  imder  this  priority, 
the  Secretary  does  not  consider  it 
necessary  to  conduct  regional  meetings 
prior  to  the  national  meeting. 

Changes:  None. 

Priority:  Synthesize  and  Communicate  a 
Professional  Knowledge  Base: 
Contributions  to  Research  and  Practice 

Comment:  One  commenter 
recommended  that  parents,  educators, 
policy  makers,  and  related  agencies 
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representing  all  age  levels  be  included 
in  both  the  initial  input  and  the  forum. 

Discussion:  The  Secretary  agrees  that 
input  from  parents,  educators,  policy 
makers,  and  related  agencies  is  critical 
for  guiding  the  focus  of  the  synthesis 
and  commenting  on  the  synthesis  at  the 
Forum  described  in  paragraph  (b)(l)(i) 
of  the  priority.  In  addition,  the  topic  of 
the  synthesis  will  be  guided  by  the  state 
of  the  research  knowledge  to  date. 
Researchers  will  use  rigorous  methods 
to  objectively  synthesize  the  data.  The 
composition  of  individuals  and 
organizations  providing  initial  input 
and  comments  at  the  Forum  will  be 
matched  with  the  appropriate  topic  of 
the  synthesis. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  reviewers  for  this 
priority  should  include  family  members, 
individuals  with  disabilities,  and 
advocates. 

Discussion:  The  Secretary  believes 
that  it  is  important  to  include  parents, 
individuals  with  disabilities,  and 
members  of  traditionally 
underrepresented  populations  as  panel 
reviewers.  The  Secretary  is  committed 
to  the  inclusion  of  those  reviewers  for 
all  priorities  announced  by  the  Office  of 
Special  Education  and  Rehabihtative 
Services  (OSERS).  OSERS  is  involved  in 
an  ongoing  effort  to  identify  and  recniit 
members  of  the  aforementioned  groups 
as  panel  reviewers,  and  the  current  field 
reader  pool  includes  significant 
increases  in  the  numbers  of  potential 
readers  identified.  The  Secretary  notes 
that  the  process  for  the  recruitment  of 
reviewers  and  the  convening  of  panels 
is  a  separate  process  from  the 
publication  of  the  priorities,  and  does 
not  need  to  be  specified  in  individual 
priorities. 

Changes:  None. 

Priority:  State  and  Local  Education 
Efforts  to  Implement  the  Transition 
Requirements  in  the  Individuals  With 
Disabilities  Education  Act 

Comment:  Three  comraenters 
questioned  whether  the  part  E  authority 
permits  studies  of  State  and  local  efforts 
to  implement  the  transition 
requirements  added  to  the  Individuals 
with  Disabilities  Education  Act  (IDEA) 
by  the  1990  amendments.  The 
commenters  stated  their  opinion  that 
these  studies  might  be  more 
appropriately  supported  under  section 
618  of  part  B. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  section  618 
specifically  authorizes  support  for 
studies  of  progress  in  implementation  of 
the  Act  as  well  as  the  evaluation  of 
State,  local  and  Department  of  Interior 


efforts  to  provide  a  free  appropriate 
public  education  and  early  intervention. 
The  secretary  beUeves.  however,  that 
the  authority  of  part  E  to  support  a  wide 
range  of  research  and  related  activities 
includes  authority  for  studies  that 
examine  local.  Statewide,  regional,  or 
national  effiects  of  implementation  of  the 
various  requirements  of  IDEA.  The 
Secretary  believes  that  a  contrary 
reading  of  the  statute  would 
unnecessarily  restrict  research  of 
potential  value  in  the  improvement  of 
education  and  related  services  to 
individuals  with  disabilities.  However, 
since  it  has  generally  been  the  practice 
of  the  Department  to  fund  studies  such 
as  this  under  the  section  618  authority, 
the  Department  has  decided  to  establish 
this  priority  under  the  section  618 
Special  Studies  Program.  A  more 
thorough  discussion  of  this  decision 
will  be  set  forth  in  the  notice  of  final 
priorities  for  the  Special  Studies 
Program. 

changes:  This  activity  is  removed 
from  the  priorities  for  the  Research  in 
Education  of  Individuals  with 
Disabilities  Program  and  will  be 
published  as  a  FY  1994  and  1995 
priority  under  the  section  618  Special 
Studies  Program. 

Priority:  Center  for  Policy  Research 

Comment:  One  commenter  expressed 
opposition  to  the  proposed  Center  for 
Policy  Research,  stating  that  stronger 
enforcement  of  compliance  with  the 
provisions  of  IDEA  by  the  Department  of 
Education  would  make  it  unnecessary  to 
support  such  a  center.  The  commenter 
reasoned  that  if  compliance  review  and 
enforcement  went  beyond  examination 
of  procedural  requirements,  the  high 
quahty  of  outcomes  of  special  education 
would  be  assured. 

Discussion:  The  Secretary  believes 
that  support  of  a  center  for  poUcy 
research  that  documents  the  outcomes 
of  special  education  reform  is  not 
inconsistent  with  ongoing  management 
by  States  of  their  funds  under  IDEA,  nor 
with  the  administrative  responsibilities 
of  the  Department.  The  Secretary 
believes  that  this  priority  will 
investigate  and  inform  the  relationship 
between  implementation  of  service 
delivery  policies  and  outcomes. 

Changes:  None. 

Comment:  One  commenter  lauded  the 
study  of  poUcy  and  mentioned  the  need 
for  consideration  of  strategic  planning  at 
the  school  district  level  by  persons  who 
are  representative  of  the  community. 

Discussion:  The  Secretary  agrees  that 
community  perspectives  are  important, 
and  believes  that  the  priority  as  written 
allows  for  the  inclusion  of  community 
(local)  representation. 


Changes:  None. 

Comment:  One  commenter  questioned 
whether  the  proposed  center  for  policy 
research  would  address  issues 
meaningful  to  special  education 
personnel  and  policy-makers.  This 
commenter  suggested  four  specific 
topical  issues  that  it  felt  should  be 
addressed:  (1)  Cost-effective  assessment, 
(2)  "real  world"  issues  of  inclusion 
implementation  in  schools,  (3)  behavior 
management  of  emotionally  disturbed 
children,  and  (4)  the  process  of  internal 
policy  change  in  SEAs. 

Discussion:  The  Secretary  agrees  that 
the  topical  issues  suggested  are 
important,  and  could  be  among  those 
addressed  by  the  center.  The  Secretary, 
however,  believes  it  is  not  necessary  to 
prescribe  the  issues  in  this  detail. 
Changes:  None. 

Comment:  One  commenter  addressed 
the  issue  of  the  disparate  quality  and 
quantity  of  services  that  may  be 
available  to  students  with  disabilities 
from  minority,  immigrant  and  migrant 
populations.  The  commenter  urged  the 
support  of  a  separate  policy  research 
center  to  address  issues  of  differential 
impact  of  possible  disparate  provision 
of  services  to  these  populations. 

Discussion:  The  fecretary  agrees  with 
the  concern  expressed  by  the 
commenter  for  the  equality  of  resources 
provided  to  all  students,  and  further 
believes  that  a  single  comprehensive 
center  for  policy  research  should 
explicitly  address  issues  of  resource 
allocation. 

Changes:  The  Secretary  has  revised 
paragraph  (c)(3)  to  read  as  follows: 
"How  State  and  local  efforts  to 
restructure  the  delivery  of  both  general 
education  and  special  education  have 
affected  the  delivery  of  services  to 
students  with  disabilities,  including  the 
differential  impact,  if  any,  on  those  from 
underrepresented  groups  such  as 
minority,  immigrant,  and  migrant 
populations." 

Comment:  Two  commenters 
questioned  whether  the  part  E  authority 
is  appropriate  for  the  proposed  funding 
of  the  Center  for  Policy  Research  in 
view  of  the  legislative  authority  and  the 
Congressional  intent,  and  took  the  view 
that  section  618  was  the  more 
appropriate  authority. 

Discussion:  The  Secretary  beheves 
that  the  statutory  and  regulatory 
provisions  of  part  E,  section  641.  are  not 
inconsistent  with  the  investigation 
proposed,  and  have,  in  fact,  regularly 
provided  the  authority  for  support  of  a 
wide  variety  of  policy-related  research 
studies  of  varying  magnitude. 
Historically,  including  the  period 
following  the  1990  amendments,  policy 
studies  have  been  funded  under  this 
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authority.  These  studies  range  from 
research  initiated  by  the  Held  that 
examines  current  issues  and  derives 
policy  imphcations  from  the  research 
findings,  to  support  of  centers  for  policy 
studies  at  major  research  universities. 
The  statute  and  implementing 
regulations  do  not  place  limitations  on 
such  activities  as  part  of  the  part  E 
research  authority.  The  Secretary 
believes  the  conduct  of  research  under 
part  E  from  which  implications  may  be 
drawn  that  would  affect  local,  State,  or 
national  policies  in  educating  children 
and  youth  with  disabilities  is  consistent 
with  the  expressed  intent  of  part  E  and 
contributes  to  the  advancement  of 
knowledge  and  practice  in  education  of 
individuals  with  disabilities. 

Changes:  None. 

Comment:  Two  commenters  urged  the 
Secretary  to  consider  whether  there 
should  be  multiple,  rather  than  single, 
awards  supported  under  the  Center  for 
Policy  Research  priority.  The  reasons 
expressed  were  that  multiple  awards 
permit  inquiry  that  targets  conditions 
close  to  the  practice  level,  permitting 
examination  of  the  complex  interaction 
of  features  of  policy,  procedure, 
practice,  resources,  history,  etc.,  thus 
potentially  advancing  greater 
understanding  and  giving  greater 
external  validity  to  overall  findings.  The 
commenters  felt  that  the  recognized 
difficulties  of  muhiple  awards  could  be 
overcome  by  a  requirement  to 
coordinate  the  information  such  that  it 
becomes  optimally  useful  from  the 
Federal  perspective. 

Discussion:  The  Secretary  appreciates 
the  rationale  presented  by  the 
commenters.  However,  given  the  current 
availability  of  funds  and  the  need  for  a 
national  perspective,  the  Secretary 
believes  that  a  single  award  is  the  most 
appropriate  choice  at  this  time. 

Changes:  None. 

Priority:  Initial  Career  Awards 

Comment:  One  commenter  addressed 
the  paucity  of  research  scholars  in  the 
field  of  special  education  who  are 
representative  of  minority  populations. 
The  writer  urged  the  development  of 
special  programs  of  incentives  to 
encourage  new  scholars  as  well  as  to 
interest  senior  research  faculty  members 
who  might  serve  as  their  mentors. 

Discussion:  The  Secretary  agrees  that 
greater  efforts  should  be  made  to 
encourage  minorities  and  members  of 
other  under-represented  groups  to  enter 
the  field  of  special  education  research. 
The  priority  as  written  states:  "Projects 
proposing  to  support  individuals  who 
are  members  of  racial  or  ethnic  minority 
groups,  or  both,  are  particularly 
encouraged  by  the  Secretary  to  apply  for 


grants  under  this  priority."  The 
Secretary  believes  that  a  competitive 
preference  of  10  points  should  be 
awarded  to  otherwise  qualified 
applicants  for  the  support  of  individuals 
who  are  members  of  groups  that  are 
underrepresented  in  the  field  of  sf>ecial 
education  research,  such  as  members  of 
racial  or  ethnic  minority  groups  and 
individuals  with  disabilities. 

Changes:  The  priority  is  revised  by 
deleting  language  that  simply 
encourages  projects  supporting 
individuals  who  are  members  of 
underrepresented  groups.  Instead,  the 
Secretary  will  award  a  competitive 
preference  of  up  to  ten  points  to 
applications  for  projects  that  will  give 
priority  to  supporting  members  of 
groups  that  are  underrepresented  in  the 
field  of  special  education  research,  such 
as  members  of  racial  or  ethnic  minority 
groups  and  individuals  with  disabilities. 
These  points  would  be  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program. 
While  a  project  must  give  priority  to 
underrepresented  groups  in  order  to 
receive  a  competitive  preference,  it  may 
not  exclude  individuals  from 
consideration  for  support  based  on  race 
or  national  origin. 

General  Comments 

Comment:  Two  commenters  made 
recommendations  concerning 
dissemination  of  project  findings.  One 
commenter  recommended  that  grantees 
be  required  to  work  with  dissemination 
specialists  and  professional  and  parent 
organizations  to  ensure  the  development 
of  appropriate  products  and 
communication  strategies  for  findings. 
The  second  commenter  recommended 
that  all  projects  funded  under  these 
priorities  should  have  some 
methodology  for  disseminating  findings 
to  local  school  districts,  or,  at  a 
minimum,  to  State  Departments  of 
education  and  the  States'  special 
education  advisory  councils  and  parent 
training  components. 

Discussion:  Over  the  last  two  years, 
the  Division  of  Innovation  and 
Development  (DID)  has  worked  with 
dissemination  specialists  and 
organizations  to  ensure  products  are 
appropriate  for  specific  audiences  and 
has  engaged  in  activities  to  encourage 
not  just  access  to  the  products,  but  to 
facilitate  their  use.  In  addition,  section 
610  of  the  Individuals  with  Disabilities 
Education  Act  and  the  program 
regulations  require  all  grantees,  if 
appropriate,  to  prepare  reports 
describing  their  procedures,  findings, 
and  other  relevant  information  in  a  form 
that  will  maximize  the  dissemination 
and  use  of  such  procedures,  findings. 


and  information.  In  accordance  with 
section  610,  the  secretary  requires  their 
delivery,  as  appropriate,  to  the  Regional 
and  Federal  Resource  Centers,  the 
Clearinghouses,  and  the  Technical 
Assistance  to  Parents  Program  (TAPP) 
assisted  under  parts  C  and  D  of  the  Act. 
as  well  as  the  National  Diffusion 
Network,  the  ERIC  Clearinghouse  on  the 
Handicapped  and  Gifted,  and  the  Child 
and  Adolescent  Service  Systems 
Program  (CASSP)  under  the  National 
Institute  of  Mental  Health,  appropriate 
parent  and  professional  organizations, 
organizations  representing  individuals 
with  disabilities,  and  such  other 
networks  as  the  Secretary  may 
determine  to  be  appropriate.  The 
Secretary  believes  the  statute  and 
regulations  provide  the  necessary 
requirements  for  dissemination  and  that 
it  is  not  necessary  to  include  language 
in  individual  priorities. 

Changes:  None. 

Comment:  One  commenter  urged  that 
any  studies  performed  under  the 
proposed  priorities  include  attention  to 
the  needs  for  recreation,  including 
therapeutic  recreation,  in  the  lives  of 
individuals  with  disabilities.  The 
commenter  also  encouraged  the 
involvement  of  therapeutic  recreation 
professionals  as  well  as  other  educators 
in  any  programs  for  individuals  with 
disabilities. 

Discussion:  The  Secretary  agrees  that 
recreation  and  leisure  are  important 
considerations  in  the  lives  of 
individuals  with  disabilities.  The 
Secretary  believes,  however,  that  the 
priorities  as  written  permit 
consideration  of  recreational  issues  in 
projects  supported  under  these 
priorities. 

Changes:  None. 

Priorities: 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
these  competitions  only  applications 
that  meet  these  absolute  priorities: 

Absolute  Priority  1— School-Linked 
Services  To  Support  Better  Outcomes 
for  Children  With  Disabilities  and  Their 
Families 

Background: 

Special  and  general  educators  are 
increasingly  engaged  in  the  search  for 
and  implementation  of  services  that  will 
ensure  equity,  excellence,  and  inclusion 
for  children  and  youth  with  disabilities. 
While  successful  adult  outcomes  are 
significantly  based  on  one's  education 
as  a  child,  productivity,  independence, 
and  quality  of  life  are  also  influenced  by 
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access  to  and  provision  of  health  and 
social  services.  Schools  increasingly 
acknowledge  that  many  of  these 
noneducational  services  are  vitally 
needed,  but  the  needs  often  go  unmet. 
In  response,  some  schools  are 
coordinating  and  providing  these 
services  through  policies  and 
approaches  described  as  school-linked 
services. 

The  provision  of  school-linked 
services  appears  to  offer  considerable 
promise  but  presents  many  issues. 
Multiple  service  systems  must  operate 
in  a  coordinated  and  flexible  manner  to 
meet  the  educational,  related  services, 
and  noneducational  needs  of  children 
with  disabilities.  DifliBrences  in 
organization  and  administrative 
structures,  regulations  and  mandates, 
funding  mechanisms  and  incentives, 
professional  roles,  and  governance  can 
represent  barriers  and  make  the 
development  and  implementation  of 
school-linked  services  difficult.  Very 
little  is  known  about  the  extent  of 
involvement  or  outcomes  of  children 
and  youth  with  disabilities  in  schools 
developing  or  providing  school-Unked 
services,  or  about  the  policy  and 
programmatic  implications  of  these 
types  of  services  for  these  children. 
The  purpose  of  this  priority  is  to 
support  research  projects  to  study:  (1) 
The  participation  of  and  outcomes  for 
families  and  students  with  disabilities 
who  receive  services  in  schools 
developing  or  implementing  school- 
linked  services,  and  (2)  the 
programmatic  and  policy  impUcations 
associated  with  the  delivery  of 
educational  and  related  services  using 
school-linked  approaches. 

School-linked  services  are  those  (1) 
provided  to  children  and  their  families 
through  a  collaboration  among  schools, 
health  care  providers,  and  social 
services  agencies;  (2)  that  place  the 
school  as  a  central  participant  in 
planning  and  governing  the 
collaborative  effort;  and  (3)  provided  or 
coordinated  by  personnel  located  at  or 
near  the  schooL 


Priority: 

A  project  must  select  one  or  more 
sites  located  in  schools  that  are 
committed  to  developing  or 
implementing  school-linked  approaches 
to  service  delivery.  In  planning  and 
implementing  its  research,  a  project 
must — 

(a)  Analyze  and  describe  the 
participation  of  and  academic  and  social 
outcomes  for  students  with  disabilities 
and  their  fomiUes; 

(b)  Provide  an  in-depth  profile  of  the 
particular  school-linked  approach 
studied  including  information 


describing  community,  school,  and 
student  characteristics; 

(c)  Provide  a  description  of  the 
implementation  process  including,  for 
example,  information  on  funding 
mechanisms,  staffing  patterns,  system 
planning  and  development,  referral 
mechanisms,  and  taciUty  structural 
adaptations. 

(d)  Describe  the  advantages  and 
disadvantages  of  the  particular  approach 
implemented  by  the  project  as 
compared  to  other  approaches  {e.g., 
traditional,  community-based,  family- 
based); 

(e)  Describe  the  programmatic  and 
policy  impUcations,  including  barriers 
that  would  need  to  be  overcome, 
associated  with  the  provision  of  services 
to  students  with  disabilities  within  the 
school-linked  approach  studied  by  the 
project; 

(f)  Incorporate  the  ongoing 
involvement  of  relevant  service  systems, 
parents,  and  policymakers  at  the 
community  level  in  the  goals,  design, 
and  implementation  strategies  of  the 
project;  and 

(g)  Develop  products  and  information 
that  are  usable  by,  accessible  to,  and 
disseminated  to  relevant  audiences, 
including  the  research  community, 
representatives  of  school  and  other 
relevant  service  systems,  and  parents. 

A  project  must  budget  for  two  trips 
annually  to  Washington.  DC.  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting,  to 
meet  and  collaborate  with  the  project 
officer  of  the  Office  of  Special  Education 
Programs  and  the  other  projects  funded 
under  this  priority,  to  share  information 
and  to  discuss  findings  and  methods  of 
dissemination. 

Competitive  Priority: 

Within  this  absolute  priority  1,  the 
Secretary,  under  34  CFR  75.105{c)(2)(i), 
will  give  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  will  award  up  to  10 
points  to  an  application  that  meets  this 
competitive  priority  in  a  particularly 
effective  way.  These  points  would  be  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program: 

A  project  that  would  include  a  site  or 
sites  where,  due  to  high  levels  of 
poverty  or  complicated  social,  cultiu^l. 
or  geographic  relationships,  the  need  for 
closer  ties  between  schools  and  the 
providers  of  vital  noneducational 
services  (e.g..  health  and  social  services) 
is  especially  great. 

For  Further  Information  Contact: 
Judith  Fein.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
room  3524.  Switzer  Building. 


Washington,  DC  20202-2641. 
Telephone:  (202)  205-8116.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-^77-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Absolute  Priority  2— Synthesize  and 
Communicate  a  Professional  Knowledge 
Base:  Contributions  to  Research  and 
Practice 

Background: 

Traditionally  researchers  have 
communicated  their  findings  from 
ihdividual  research  projects  and 
systematic  lines  of  research  through 
journal  publications  and  conference 
presentations.  These  findings  are 
communicated  to  other  researchers  and 
engage  researchers  in  dialogues.  These 
dialogues  contribute  to  innovation  and 
development  in  special  education. 

In  recent  years  the  Office  of  Special 
Education  Programs  (OSEP)  has  sought 
to  expand  these  traditional  approaches. 
While  continuing  to  support  innovation 
and  development,  OSEP  has  established 
a  goal  to  foster  the  use  of  a  professional 
knowledge  base  by  professionals  who 
educate  children  and  youth  with 
disabilities  and  parents  who  are 
involved  in  the  education  of  their 
children  and  youth  with  disabilities. 
This  goal  challenges  the  research  and 
practice  communities  to  examine  beliefs 
and  attitudes  about  empirical  and 
practice  knowledge,  the  methods  for 
capturing  the  knowledge,  and  the 
communication  across  professional 
communities  committed  to  improving 
the  outcomes  for  children  and  youth 
with  disabilities. 

The  purpose  of  this  priority  is  to 
synthesize  and  communicate  an  extant 
professional  knowledge  base  on 
curricular.  instructional,  or 
organizational  strategies  and  approaches 
that  would  contribute  to  professional 
practice  as  a  means  for  achieving  better 
outcomes  for  children  and  youth  with 
disabilities. 

Priority: 

A  project  must — 

(a)  In  conducting  a  synthesis  of  the 
literature — 

(1)  Identify  and  implement  rigorous 
social  science  methods  for  synthesizing 
the  professional  knowledge  base  (e.g.. 
integrative  reviews  (Cooper,  1982),  best- 
evidence  synthesis  (Slavin.  1989).  meta- 
analysis (Glass,  1977),  multi-vocal 
approach  (Ogawa  &  Malen,  1991),  and 
National  Institute  of  Mental  Health 
consensus  development  program 
(Huberman,  1977)); 
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(2)  Identify  the  topical  focus  and  the 
relevant  and  irrelevant  concepts  under 
review,  and  pose  hypotheses  around 
which  the  synthesis  would  be 
conducted; 

(3)  Develop  hypotheses  with  input 
ht)ni  potential  consumers  of  the 
synthesis  to  enhance  the  usability  and 
validity  of  project  efforts.  Consumers 
include  researchers,  policymakers. 
educators,  other  relevant  practitioners, 
individuals  with  disabilities,  and 
parents; 

(4)  Develop  and  implement 
procedures  for  locating  and  organizing 
the  extant  literature  and  ensure  that 
these  procedures  address  and  guard 
against  potential  threats  to  the  integrity 
and  generalizability  of  findings; 

(5)  Establish  criteria  and  procedures 
for  judging  the  appropriateness  of 
studies; 

(6)  Meet  with  the  Office  of  Special 
Education  Programs  and  with  the  other 
projects  funded  under  this  priority  to 
review  their  topical  focus  and 
methodological  approach  for  conducting 
the  synthesis  prior  to  the  start  of  their 
respective  synthesis;  and 

(7)  Analyze  and  interpret  the 
professional  knowledge  base,  including 
identification  of  general  trends  in  the 
literature,  points  of  consensus  and 
conflict  among  the  findings,  and  areas  of 
evidence  where  the  literature  base  is 
lacking.  The  interpretation  of  the 
literature  base  must  address  the 
contributions  of  the  findings  for 
improving  the  practice  of  professionals 
educating  children  and  youth  with 
disabilities;  and 

(b)  In  communicating  its  findings — 

(l)(i)  Cooperate  with  OSEP  to  convene 
a  forum — to  be  held  in  Washington,  DC 
between  the  18th  and  21st  months  of  the 
project — at  which  the  project  would 
exchange  findings  from  the  synthesis 
activity  with  researchers,  policymakers, 
educators,  other  relevant  practitioners, 
individuals  with  disabilities,  and 
parents:  and 

(ii)  Provide  draft  copies  of  its  analysis 
and  interpretations  to  participants: 

(2)  Based  on  discussion  and  feedback 
from  forum  participants,  prepare  final 
synthesis  documents;  and 

(3)(i)  Develop  the  information 
products  that  have  the  greatest  potential 
for  use  by  national  professional 
education  and  parent  organizations  in 
their  existing  communication  systems 
and  member  networks; 

(ii)  In  developing  the  information 
products  the  project  must  propose 
products  appropriate  for  the  topical 
focus  and  audience,  provide  a  rationale 
for  those  proposed  types  of  products, 
and  propose  communication  strategies 


for  fostering  the  use  of  the  products  by 
the  appropriate  audience; 

(iii)  The  project  must  coordinate  with 
OSEP  to  finalize  information  products 
for  various  systems  and  networks.  Each 
project  must  budget  for: 

(1)  A  two-day  meeting  in  Washington, 
DC,  during  the  Brst  year,  as  described 
under  paragraph  (b)(1)  of  this  priority; 

(2)  Tne  two-day  Research  Project 
Directors'  meeting  to  be  held  in 
Washington,  DC,  each  year  of  the 
project;  and 

(3)  Two  trips  for  up  to  two  days  each 
to  Washington,  DC,  for  the  activity 
described  imder  paragraph  (b)(3)(iii)  of 
this  priority. 

Fo.'  Further  Information  Contact: 
Ellen  Schiller,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW, 
room  3523,  Switzer  Building. 
Washington,  DC  20202-2640. 
Telephone:  (202)  205-8123.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-«339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Absolute  Priority  3— Center  for  Policy 
Research 

Background: 

After  16  years  of  experience 
implementing  the  requirements  of  the 
Individuals  with  Disabilities  Education 
Act,  parents,  educators,  and 
policymakers  are  calling  for  reforms  in 
the  ways  services  are  delivered  to 
students  with  disabilities  and  for  a 
careful  examination  of  the  procedures 
used  to  ensure  that  students  with 
disabilities  are  effectively  and 
appropriately  served.  A  recent  report 
from  tbe  National  Association  of  State 
Boards  of  Education  (1992)  calls  for 
sweeping  reforms  in  the  service  delivery 
system  and  in  the  way  special  education 
has  been  organized  and  administered  at 
the  Federal,  State,  and  local  levels.  The 
Center  for  Policy  Options  in  Special 
Education  at  the  University  of  Maryland 
has  identiHed  issues  and  options 
associated  with  the  restructuring  of 
schools  and  the  implications  for  special 
education  (1992). 

Increasingly  concerns  are  expressed 
with  the  emphasis  that  has  been  placed 
on  procedural  compliance,  rather  than 
quality  outcomes,  for  special  education. 
A  school  district  could  be  in  full 
compliance  with  all  procedural 
requirements  and  yet  have  a  dropout 
rate  in  excess  of  40  percent  for  students 
wnth  disabilities.  Reports  from  many 
jurisdictions  suggest  that  much  reform 
in  special  education  service  delivery  is 
already  emerging  at  the  school  building 


and  school  district  level.  However,  the 
anecdotes,  while  revealing  potentially 
promising  innovations,  indicate  that 
little  systematic  research  is  occurring  to 
document  the  effects  of  these  reforms. 
Furthermore,  the  reform  activities 
themselves  have  typically  not  been  well 
described.  The  need  also  exists  to 
improve  the  capacity  to  conduct  policy 
research  in  special  education. 

The  Secretary  intends  to  make  an 
award  with  a  project  period  of  up  to  36 
months.  The  Secretary  may  make  a 
continuation  award  for  an  additional 
two-year  period,  subject  to  the 
requirements  of  34  CFR  75.253(a). 
Under  34  CFR  75.234(a)(4),  the 
Secretary  would  assess  in  particular  the 
continued  need  for  the  center  funded  by 
this  priority. 

Priority: 

This  priority  would  establish  a  center 
to  conduct  a  program  of  policy  research 
to  examine  the  impact  of  general 
education  reform  on  students  with 
disabilities  and  the  impact  of  special 
education  reform  activities  on  the 
education  of  all  students.  The  specific 
goals  of  the  center  would  be — 

•  To  improve  educational  outcomes 
for  students  with  di.:;abilities  by 
describing  and  documenting  reforms 
occurring  at  the  Federal,  State,  and  local 
levels;  assessing  the  impact  of  these 
reforms;  and  providing  p)olicy  options  to 
decision-makers  at  all  levels;  and 

•  To  contribute  to  improving  the 
quality  of  policy  research  as  it  relates  to 
the  education  of  students  with 
disabilities.  This  would  require 
collaboration  between  special  education 
researchers  and  nationally  recognized 
policy  researchers  in  related  fields. 

The  center  must — 

(a)  Fund  as  research  assistants  at  least 
five  graduate  students  per  year  who 
have  concentrations  in  either  policy  or 
disability  issues; 

(b)  Contribute  to  the  development  and 
use  of  rigorous  methodologies  in 
conducting  policy  research  by  (1) 
demonstrating  the  use  of  innovative  and 
rigorous  methodologies  in  studying 
critical  policy  issues,  and  (2)  facilitating 
the  exchange  of  relevant  information 
with  those  conducting  research  in  either 
or  both  special  education  and  general 
education; 

(c)  In  consultation  with  the  Office  ot 
Special  Education  Programs  (OSEP), 
develop  a  program  of  policy  research 
that  addresses  the  significant  reform 
issues  impacting  on  service  delivery  to 
students  with  disabilities.  The  reform 
issues  to  be  considered  must  include, 
but  are  not  limited  to,  the  following: 

(1)  How  statutory  and  regulatory 
flexibility  can  be  provided  at  the 
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Federal.  State,  and  local  levels  while  the 
rights  of  students  with  disabilities  are 
protected. 

(2)  How  performance  and  compliance 
monitoring  and  program  audits  can 
promote  program  improvement,  and 
how  other  program  strategies  (e.g., 
technical  assistance)  contribute  to 
program  improvement. 

(3)  How  State  and  local  efforts  to 
restructure  the  delivery  of  both  general 
education  and  special  education  have 
affected  the  delivery  of  services  to 
students  with  disabilities,  including  the 
differential  impact,  if  any,  on  those  from 
underrepresented  groups  such  as 
minority,  immigrant,  and  migrant 
populations. 

(4)  What  poUcies  and  other  strategies 
have  been  effective  in  promoting  the 
inclusion  of  students  with  disabilities  in 
regular  education  programs,  and  what 
policies,  and  other  strategies  have 
provided  disincentives. 

(5)  The  effects  of  efforts  at  the  Federal, 
State,  and  local  levels  to  coordinate 
various  categorical  programs;  e.g.,  the 
Chapter  1  program  for  disadvantaged 
students  and  programs  for  students  with 
disabilities; 

(d)  Develop  and  use  effective 
communication  strategies  for  ensuring 
that  the  center's  policy  research  is 
available  for  decision  making  at  the 
appropriate  Federal,  State,  and  local 
levels.  Issues  to  be  addressed  in 
developing  communication  strategies 
must  include,  but  are  not  limited  to,  the 
timing  and  format  of  information;  the 
method  of  communication;  and  the 
scientific  and  practical  credibility  of  the 
information; 

(e)  Address  the  needs  of  various 
audiences  for  policy  research  in  both 
the  substance  and  format  of  the 
information;  and 

(f)  Create  organizational  support  for 
using  information  through  involving 
decisionmakers  in  early  stages  of 
investigations,  prior  to  the  development 
of  communication  strategies.  Study 
planning  and  implementation  must 
include  the  participation  of  a  group  of 
appropriate  policymakers, 
administrators,  people  with  disabilities, 
advocates,  and  other  relevant 
constituents  including  the  National 
Center  on  Outcomes  funded  by  the 
Office  of  Special  Education  Programs. 

The  center  must  budget  for  two  trips, 
annually,  to  Washington,  DC  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting  to 
meet  with  the  project  officer  of  the 
Office  of  Special  Education  Programs  to 
plan  and  review  project  activities  and 
progress. 

For  Further  Information  Contact: 
Louis  Danielson,  U.S.  Department  of 


Education.  400  Maryland  Avenue.  SW.. 
room  3532,  Switzer  Building. 
Washington,  DC  20202-2640. 
Telephone:  (202)  205-6119.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-«339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Absolute  Priority  4— Initial  Career 
Awards 

Background: 

There  is  need  to  enable  individuals  in 
the  initial  phases  of  their  careers  to 
initiate  and  develop  promising  fines  of 
research  that  would  improve  early 
intervention  services  for  infants  and 
toddlers,  and  special  education  for 
children  and  youth  with  disabilities. 
Support  for  research  activities  among 
individuals  in  the  initial  phases  of  their 
careers  is  intended  to  develop  the 
capacity  of  the  special  education 
research  community.  This  priority 
would  address  the  additional  need  to 
provide  support  for  a  broad  range  of 
field-initiated  research  projects- 
focusing  on  the  special  education  and 
related  services  for  children  and  youth 
with  disabilities  and  early  intervention 
for  infants  and  toddlers — consistent 
with  the  purpose  of  the  program  as 
described  in  34  CFR  324.1. 

The  purpose  of  this  priority  is  to 
award  grants  to  eligible  appHcants  for 
the  support  of  individuals  in  the  initial 
phases  of  their  careers  to  initiate  and 
develop  promising  fines  of  research 
consistent  with  the  purposes  of  the 
program. 

For  fiscal  year  1994  awards,  projects 
may  support  individuals  who 
completed  a  doctoral  program  and 
graduated  no  earlier  than  the  1989-90 
academic  year.  For  fiscal  year  1995 
awards,  individuals  must  have 
completed  a  doctoral  program  and 
graduated  no  earlier  than  the  1990-1991 
academic  year. 

Priority: 

To  be  considered  for  funding  under 
this  priority,  a  project  must— 

(a)  Pursue  a  line  of  inquiry  that 
reflects  a  programmatic  strand  of 
research  emanating  either  ftt)m  theory 
or  a  conceptual  framework.  The  line  of 
research  must  be  evidenced  by  a  series 
of  related  questions  that  establish 
directions  for  designing  future  studies 
extending  beyond  the  support  of  this 
award.  The  project  is  not  intended  to 
represent  all  inquiry  related  to  the 
particular  theory  or  conceptual 
framework;  rather,  it  is  expected  to 
initiate  a  new  line  or  advance  an 
existing  one; 


(b)  Include,  in  its  design  and  conduct, 
sustained  involvement  with  nationally 
recognized  experts  having  substantive 
or  methodological  knowledge  and 
expertise  relevant  to  the  proposed 
research.  Experts  do  not  have  to  be  at 
the  same  institution  or  agency  at  which 
the  project  is  located,  but  the  interaction 
must  be  sufficient  to  develop  the 
capacity  of  the  researcher  to  effectively 
pursue  the  research  into  mid-career 
activities.  At  least  50  percent  of  the 
researcher's  time  must  be  devoted  to  the 
project; 

(c)  Prepare  its  procedures,  findings, 
and  condusions  in  a  manner  that 
informs  other  interested  researchers  and 
is  useful  for  advancing  professional 
practice  or  improving  programs  and 
services  to  infants,  toddlers,  children, 
and  youth  with  disabilities  and  their 
families;  and 

(d)  Disseminate  project  procedure 
findings,  and  conclusions  to  appropriate 
research  institutes,  clearinghouses,  and 
technical  assistance  providers. 

A  project  must  budget  for  the  two-day 
Research  Project  Directors'  meeting  to 
be  held  in  Washington.  DC-. each  year 
of  the  project. 

Competitive  Priority: 

Within  this  absolute  priority  4.  the 
Secretary,  under  34  CFR  75.105(c)(2)(i). 
will  give  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  will  award  up  to  10 
points  to  an  appfication  that  meets  this 
competitive  priority  in  a  particularly 
effective  way.  These  points  will  be  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program: 

A  project  that  would  give  a  priority  to 
providing  support  for  individuals  who 
are  members  of  groups  that  have  been 
underrepresented  in  the  field  of  special 
education  research,  such  9s  members  of 
racial  or  ethnic  minority  groups  (e.g. 
Black,  Hispanic,  American  Indian,  or 
Alaskan  Native,  Asian  or  Pacific 
Islander),  and  individuals  with 
disabilities. 

For  Further  Information  Contact: 
Melville  J.  Appell.  U.S.  Department  of 
Education.  400 Marjland  Avenue.  SW.. 
room  3525.  Switzer  Building. 
Washington.  DC  20202-2640. 
Telephone:  (202)  205-8113.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Applicable  Program  Regtilations:  34  CFR 
part  324. 

Program  Authority:  20  U.S.C.  1441-1443. 
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DEPARTMENT  OF  EDUCATION 

[CFOA  No.:  84.023] 

Research  in  Education  of  Individuals 
With  Disabilities  Program;  Notice 
inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  ofProgmm:  To  advance  and 
improve  the  knowledge  base  and 


improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  in  regular  education 
environments — to  provide  children  with 
disabilities  effective  instruction  and 
enable  them  to  successfully  learn. 

This  notice  supports  the  National 
Education  Coals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Eligible 
applicants  are  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonproHt  private 
organizations. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  324. 

Applications  Available:  December  7, 
1993. 

Priorities 

The  priorities  in  the  notice  of  final 
priorities  for  this  program,  as  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  apply  to  these  competitions. 


Research  in  Education  of  Individuals  With  Disabilities  Program 

(Application  Notices  for  Fiscal  Year  1994] 


Title  and  CFDA  No. 


SctxwI-linked  services  to  support  better  outcomes 

fw  children  witti  (*sab»Wies  and  their  lamUtes 

(CFDA  84.023D). 
Synthesize    and    convnuntcate    a    professior\al 

knowledge  base  Contntxjtwns  to  research  and 

practice  (CFDA  84.023E). 

Center  tor  Policy  Research  (CFDA  84.023H)  

Initial  career  awards  (CFDA  84.023N)  


Deadbrw  tor 
transmittal  of 
applications 


02/11/94 


03/25/94 


04/08/94 

02/18/94 


Available 
funds 


$720,000 


$450,000 


$500,000 
$300,000 


Estimated  size  of  awards 


$180,000  per  year  < 


$150,000  for  the  first  year^ 


$500,000  per  year « 
$75,000  per  year  1  .. 


Estimated 

number  of 

awards 


Project  period  i 
months 


Up  to  36. 
Up  to  24. 


Up  to  60. 
Up  to  36. 


NOTE:  The  Department  of  Education  is  not  bound  by  any  estimates  in  this  notice 
'  Amounts  listed  are  the  estimated  funding  levels  for  the  first  12  months  of  the  oroiects  Multi-vear  omiBn*  ara  uboh/  te^  k^  i-— .i  <._w.w4  -i„ 
there  are  increases  m  costs attrtxjtable  to  agmficani  changes  in  atStevel  ^^"  **"^y®^  ^^''^  are  hkely  to  be  level  funded  unless 


For  Technical  Information  Contact: 
For  information  on  the  School-Linked 
Services  to  Support  Better  Outcomes  for 
Children  with  Disabilities  and  Their 
Families  competition  (CFDA  84.023D) 
please  contact  Judith  Fein.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3524,  Switzer 
Building,  Washington.  DC  20202-2641. 
Telephone:  (202)  205-8119.  For 
information  on  Sy-nthesize  and 
Communicate  a  Professional  Knowledge 
Base:  Contributions  to  Research  and 
Practice  competition  (CFDA  84.023E) 
please  contact  Ellen  Schiller.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3523,  Suritzer 
Building,  Washington,  DC  20202-2641. 
Telephone:  (202)  205-8123.  For 
information  on  the  Center  for  Policy 


Research  competition  (CFDA  84.023H) 
please  contact  Louis  Danielson,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3532.  Switzer 
Building.  Washington.  DC  20202-2641. 
Telephone:  (202)  205-8119.  For 
information  on  the  Initial  Career 
Awards  competition  (CFDA  84.023N) 
please  contact  Melville  Appell.  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW..  room  3529.  Switzer 
Building.  Washington,  DC  20202-2641. 
Telephone:  (202)  205-8113.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.in.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact:  Requests  for 


applications  and  general  information 
should  be  addressed  to:  Darlene 
Crumblin.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
room  3525,  Switzer  Building, 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-8953.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C  1441-1443. 

Dated:  November  10, 1993. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  93-28331  Filed  11-17-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Parts  316,  332, 342,  351,  and 
352 

Offering  of  United  States  Savings 
Bonds,  Series  E.  EE,  and  H,  HH,  and 
United  States  Savings  Notes 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  the  Final  Rule 
is  to  amend  the  offering  circulars  for 
United  States  Savings  Bonds  and 
Savings  Notes  to  reflect  the  reductions 
in  their  guaranteed  minimum 
investment  yields.  The  reduction  affects 
newly-issued  United  States  Savings 
Bonds,  Series  EE  and  HH,  and 
outstanding  United  States  Savings 
Bonds,  Series  E/EE,  H/HH.  and  United 
States  Savings  Notes  (Freedom  Shares), 
entering  into  an  authorized  optional 
extended  maturity  period.  Also,  the 
reduction  has  resulted  in  a  lengthening 
of  the  initial  maturity  period  of  newly- 
issued  United  States  Savings  Bonds, 
Series  EE.  The  reduction  was  made  to 
reflect  changes  in  prevailing  interest 
rates. 

EFFECTIVE  DATE:  November  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cdlvin  Ninomiya,  Chief  Counsel,  Bureau 
of  the  Public  Debt.  Washington,  DC 
20239-0001, (202)  219-3320. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Treasury  has 
announced,  by  a  press  release  issued 
February  28,  and  a  notice  published  in 
the  Federal  Register  on  March  2, 1993. 
that  the  guaranteed  minimum 
investment  yield  for  Series  EE  savings 
bonds  issued  on  or  after  March  1, 1993. 
was  reduced  from  6  percent  per  annum, 
compounded  semiannually,  to  4 
percent.  The  4  percent  rate  applies  to  all 
such  Series  EE  bonds  issued  until  the 
effective  date  of  any  subsequent  change 
in  the  guaranteed  minimum  investment 
yield.  The  guaranteed  minimum 
investment  yield  for  Series  EE  bonds 
held  for  five  years  or  more,  and  for 
bonds  entering  an  extended  maturity 
period,  had  been  fixed  at  6  percent  per 
annum,  compounded  semiannually, 
since  November  1. 1986.  The  new 
guaranteed  minimum  investment  yield 
also  applies  to  any  Series  E,  EE,  H,  and 
HH  savings  bond,  and  savings  note,  that 
entered  into  an  authorized  extended 
maturity  period  on  or  after  March  1, 
1993,  except  for  Series  E  bonds  bearing 
July  1,  or  August  1. 1953  issue  dates. 
The  latter  bonds  reached  final  maturity 


on  July  1.  and  August  1.  1993. 
resp)ectively.  and  continued  to  receive  a 
guaranteed  minimum  investment  rate  of 
six  percent  through  those  dates. 

Effective  March  1. 1993.  the 
investment  yield  of  Series  HH  savings 
bonds'  issued  in  exchange  for  Series  E/ 
EE  savings  bonds  and/or  savings  notes, 
or  issued  upon  the  reinvestment  of 
matured  Series  H  savings  bonds,  was 
also  reduced  to  4  percent  per  annum, 
paid  semiannually.  This  yield  applies  to 
Series  HH  bonds  issued  on  or  after 
March  1, 1993.  until  the  effective  date 
of  any  subsequent  change  in  the 
investment  yield. 

In  addition,  effective  March  1, 1993, 
the  original  maturity  period  for  Series 
EE  savings  bonds  bearing  the  issue  date 
of  March  1, 1993,  or  thereafter,  has  been 
lengthened  from  12  years  to  18  years. 
The  original  maturity  period  was 
lengthened  so  that  the  issue  prices  of 
the  bonds  will  remain  unchanged  and 
their  maturity  values  (calculated  at  the 
guaranteed  minimum  investment  yield) 
will  continue  to  be  approximately  twice 
thepurchase  price  at  issue. 

The  guaranteed  minimum  investment 
yield  is  being  reduced  to  reflect  a 
general  decUne  in  interest  rates.  Also, 
the  change  preserves  the  cost- 
effectiveness  of  the  Savings  Bond 
Program,  and  avoids  undue  disparity 
with  other  thrift  instruments. 

The  market-based  rate  program  and 
the  basic  features  of  Series  E/EE  bonds 
and  savings  notes  remain  unchanged, 
providing  owners  a  fair  return  given 
current  market  conditions.  Bonds  and 
notes  held  five  years  or  longer  receive 
(a)  85  percent  of  the  average  market 
yield  on  Treasury  marketable  securities 
with  a  remaining  term  to  maturity  of 
approximately  5  years,  or  (b)  the 
applicable  guaranteed  minimum 
investment  yield,  whichever  yield 
produces  the  higher  value.'  Series  E/EE 
bonds  and  savings  notes  are  exempt 
from  State  and  local  income  taxes,  and 
the  Federal  income  tax  thereon  may  be 
deferred  until  the  bonds  or  notes  are 
redeemed,  disposed  of,  or  reached  final 
maturity.  The  semiannual  interest 
payments  on  Series  H/HH  bonds  are 
also  exempt  from  State  and  local  income 
taxes,  but  are  reportable  for  Federal 
mcome  tax  purposes  for  each  tax  year  in 
which  they  are  paid. 

The  provisions  of  the  several  savings 
bond  and  note  circulars  which  describe 


■  Monthly  averages  of  the  market  yieid  on 
outsta.nding  Treasury  securities  with  a  remaining 
term  to  maturity  of  approximately  five  yean  are 
published  in  the  quarterly  Tr«a»ury,Builefin  and  by 
the  Board  of  Governors  of  the  Federal  Reserve 
System.  They  may  be  found  in  the  Board's 
statistical  releases  G.13  and  H.15.  and  in  Table  1.35 
of  the  monthly  Federal  Reserve  Bulletin. 


the  guaranteed  minimum  investment 
yields  have  also  been  revised  to  improve 
clarity  and  to  aid  understanding. 
Revised  tables  of  redemption  values  and 
interest  payments  are  being  published 
with  these  amendments  of  31  CFR  parts 
316.  332,  342,  351,  and  352. 

Procedural  Requirements 

This  Final  Rule  is  not  considered  a 
"major  rule"  for  purposes  of  Executive 
Ch-der  No.  12291.  A  regulatory  impact 
analysis,  therefore,  is  not  required. 

Because  this  Final  Rule  relates  to 
public  contracts  and  procedures  for 
United  States  securities,  the  notice, 
public  comment,  and  delayed  effective 
date  provisions  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(a)(2).  As  no 
notice  of  proposed  rulemaldng  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  seq.)  do  not  apply. 

There  are  no  collections  of 
information  required  by  this  Final  Rule, 
and,  therefore,  the  Paperwork  Reduction 
Act  does  not  apply. 

List  of  Subjects  in  31  CFR  Parts  316, 
332, 342, 351,  and  352 

Bonds,  Government  Securities. 

Dated:  November  9,  1993. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

31  CFR  chapter  11  is  amended  as 
follows: 

PART  316— OFFERING  OF  UNfTED 
STATES  SAVINGS  BONOS,  SERIES  E 

1.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3105.  5  U.S.C  301. 

2.  Section  316.8  is  amended  as 
follows: 

A.  Paragraph  (c)  is  amended  by 
completely  revising  paragraph  (c)(1),  by 
removing  the  introductory  text  of 
paragraph  (c)(2)  and  paragraphs  (c)(2)(i) 
through  (viii),  and  by  redesignating 
current  paragraph  (c)(2)(ix)  as  (c)(2).  As 
revised,  paragraph  (c)(1)  reads  as 
follows: 

§316.8    Extended  terms  and  yields  for 
outstanding  bonds. 

(c)  Guaranteed  minimum  investment 
yield — (1)  General.  Except  as  provided 
in  paragraph  (c)(2)  of  this  section,  the 
guaranteed  minimum  investment  yields 
for  outstanding  Series  E  bonds  are  as 
follows: 

(i)  For  Series  E  bonds  that  were  in 
original  or  extended  maturity  periods 
prior  to  November  1, 1982,  the 
guaranteed  minimum  investment  yield 
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•A'as  8.5  percent  per  anniun, 
compounded  semiannually,  effective  for 
the  period  from  the  first  semiannual 
interest  accrual  date  on  or  after  May  1. 
1981.  through  the  end  of  such  periods, 
unless  the  bonds  reached  final  maturity 
before  November  1, 1981.3  For  bonds 
that  entered  extensions,  see  paragraphs 
(c)(l){ii)  through  {c)(l)(iv)  of  this 
section. 

(ii)  For  Series  E  bonds  that  entered 
extended  maturity  periods  during  the 
period  of  November  1. 1982.  through 
October  1. 1986.  the  guaranteed 
minimum  yield  was  or  is  7.5  percent  per 
annum,  compounded  semiannually,  for 
such  periods,  including  bonds  that 
entered  into  an  extended  maturity 
period,  as  shown  below: 


Issue  dates— 
1st  day  ol— 

Extension 

Entered  on  1st 
day  of— 

Mar.  19S3-NOV. 

1957. 
Feb.  19e5-Dec. 

1970. 
Nov.  1977- 

June1980. 

3rd „... 

2nd 

1st _.„ 

Nov.  1982- 
Oct  1986. 

Nov.  1982- 
Oct.  1986. 

Nov.  1982- 
June1985. 

(iii)  For  Series  E  bonds  that  entered 
into  extended  maturity  periods  diuing 
the  period  of  November  1, 1986.  through 
February  1. 1993,  the  guaranteed 
minimum  yield  was  or  is  6  percent  per 
annum,  compounded  semiannually,  for 
such  periods,  including  bonds  that 
entered  into  an  extended  maturity 
period,  as  shown  below: 


Issue  dates— 
Istday  ot— 

Extension* 

Entered  on  1st 
day  of— 

May  1962-Auo. 

4th(GnaOs 

Jan.  1992- 

1953. 

Apr.  1993. 

Dec.  1967-May 

3fd 

Nov.  1986- 

1965. 

Feb.  1993. 

Dec.  1965- 

3rd  (final)  . 

Dec.  1992- 

Feb.  1966. 

Feb.1993. 

Jaa  1971-Feb. 

2nd.-_    .. 

HcN.  1986- 

1978. 

Feb.  1993. 

'Interest  for  interest  aocnjal  periods  of  less 
than  6  months  is  prorated. 

8AI  Series  E  bonds  Issued  between  May  1, 
1941  arKl  April  1,  1953,  have  mati^ed  and  are 
no  tonget  earning  irrterest 

(iv)  For  Series  E  bonds  entering 
extended  maturity  periods  on  or  after 
March  1. 1993,  the  guaranteed 
minimum  yield  is  4  percent  per  annum, 
compounded  semiannually,  or  the 
guaranteed  minimum  investment  yield 
in  effect  at  the  beginning  of  the  period. 


including  bonds  that  enter  extended 
maturity  periods,  as  shown  below:  o 


Issue  dales— 
Istday  of— 

Extension' 

Entered  on 
1st  day  of— 

Sep.  1953- 

4th  (final)  .... 

May  1993- 

May  1965. 

Feb.  2003. 

Jun.  1965- 

3rd 

Mar.  1993- 

Nov.  1965. 

Aug.  1993. 

Jun.  1965- 

4lh  (fnaO  .... 

M».2003- 

Nov.  1965. 

Aug.  2003. 

Mar.  1966- 

3rd  (finaO  .... 

Mar.  199^- 

Feb.  1978. 

Feb.2003. 

Mar.  1978- 

2nd 

Mar.  1993- 

Jun.  1980. 

Jun.  1995 

Mar.  1978- 

3rd  (finaO .- 

M».2003- 

Jun.  1980. 

Jun.2005. 

'See  footnote  2  above. 

B.  Paragraph  (e)  is  amended  by 
redesignating  footnote  12  as  footnote  8 
and  by  removing  the  reference  to 
paragraph  (b)(l)(ix)  and  replacing  it 
with  a  reference  to  paragraph  (b)(2). 

PART  332— OFFERING  OF  U.S. 
SAVINGS  BONOS.  SERIES  H 

3.  The  authority  citation  for  part  332 
continues  to  read  as  follows: 

Authority:  31  U.S.C  3105,  5  U.S.C  301. 

4.  In  §  332.8,  paragraph  (b)  is  revised 
to  read  as  follows: 

f  332.8    Extended  terms  and  yield  for 
outstanding  bonds. 

(b)  Investment  yields  for  outstanding 
bonds — General— interest  rates.  The 
investment  yields  on  outstandinig  Series 
H  bonds  are  as  set  out  below: 

(1)  For  Series  H  bonds  that  were  in 
original  or  extended  maturity  periods 
prior  to  November  1, 1982,  t.he 
investment  yield  was  8.5  percent  per 
annum,  paid  semiannually,  effective  for 
the  period  from  the  first  semiannual 
interest  pa)anent  date  occiuring  on  or 
after  May  1, 1981.  through  the  end  of 
such  periods.  For  bonds  that  entered 
extensions,  see  paragraphs  (b)(2) 
through  (b)(4)  of  this  section. 

(2)  For  Series  H  bonds  that  entered 
extended  maturity  periods  from 
November  1, 1982,  throu^  Octobo- 1, 
1986.  the  investment  yield  was  7.5 
percent  per  annum,  paid  semiannually, 
for  such  periods,  including  bonds  that 
entered  into  an  extended  maturity 
p^od,  as  shown  below: 


>S«riMEl)ondsissQed  from  May  1, 1941, 
through  October  1.  iMi.  had  iMched  ftisd  maturity 
May  I.  IMI.  Uirougfa  October  1.  loei.  bafcra  tha 
8J  pwcent  yield  had  become  effactlve. 


•Series  E  bonds  with  issue  dates  of  )uly  1  and 
August  1, 1953,  antared  a  final  maturity  period  of 
4  months  on  March  1,  and  April  1, 1993. 
respectively,  and  received  a  minimum  investment 
jrield  of  6  percent  per  annum,  compounded 
semiannually,  for  that  period. 


Issue  dates— 
1st  day  of- 

Extension 

Eriftered— 1st 
day  of 

Nov.  1962- 
OCL1966. 

Nov.  1972- 
Od  1976. 

2nd  ((inaO  ■• 
1st 

Nov.  1982- 
OCL1986. 

Nov.  1982- 
Oct  1986. 

(3)  For  Series  H  bonds  that  entered 
extended  maturity  periods  from 
November  1,  1986.  through  February  1, 
1993.  the  investment  yield  was  6 
percent  per  anntmj.  paid  semiannually, 
for  such  periods,  including  bonds  that 
entered  into  an  extended  maturity 
period,  as  shown  below: 


Issue  dates— 
Istday  of— 

Extension 

Entere*-lst 
day  of 

Nov.  1966- 
Feb.  1973. 

Nov.  1976- 
Dec.  1979. 

2nd(lbiaO- 
1st 

Nov.  198^ 
Feb.  1993. 

Nov.  1986-, 
Dec.  1989. 

(4)  For  Series  H  bonds  that  entered  or 
enter  extended  maturity  periods  on  or 
after  March  1, 1993.  the  guaranteed 
minimum  investment  yield  is  4  percent 
per  aimum,  paid  semiannually,  or  the 
investment  yield  in  effect  at  the 
beginning  of  such  periods,  including 
bonds  that  enter  into  an  extended 
maturity  period,  as  shown  below: 


Issue  dates— 
1st  day  of— 

Extension 

Entered— 1st 
day  of 

Mar.  1973- 
Dec.  1979. 

2nd  (final)  ._ 

Mar.  1993- 
Dec.1999. 

PART  342-OFFERING  OF  UNITED 
STATES  SAVINGS  NOTES 

5.  The  authority  for  Part  342 
continues  to  read  as  follows: 

Authority:  31  U.S.C  3103.  5  U.S.C  301. 

6.  In  S  342.3  paragraph  (b)  is  amended 
by  completely  revising  paragraph  (b)(1), 
removing  the  introductory  text  of 
paragraph  (b)(2)  as  well  as  (b)(2)(i)  and 
(ii),  and  redesignating  current  paragraph 
n))(2Mui)  as  (b)(2),  as  follows: 

S342.J    [Amended] 


(b)  Guamnteed  minimum  investment 
yield— (1)  General.  Except  as  provided 
in  paragraph  (b)(2)  of  this  section,  the 
guaranteed  minimum  investment  yields 
for  outstanding  savings  notes  are  as 
follows: 

(i)  For  savings  notes  in  extended 
maturity  periods  prior  to  November  1, 
1982,  the  guaranteed  minimum 
investment  yield  was  8.5  p«t:ent  per 
annum,  compoimded  semiannually, 
effective  for  the  period  from  the  first 
semiannual  interest  accrual  date  on  or 
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after  May  1, 1981,  through  their  next 
extended  maturity  dates  on  or  after 
November  1. 1982. 

(ii)  For  savings  notes  that  entered 
extended  maturity  periods  during  the 
period  of  November  1, 1982.  through 
October  1. 1986,  the  guaranteed 
minimum  investment  yield  was  7.5 
percent  per  annum,  compounded 
semiannually,  for  such  periods, 
including  notes  that  entered  into  an 
extended  maturity  period,  as  shown 
below: 


after  March  1, 1993,  the  guaranteed 
minimum  investment  yield  is  4  percent 
per  annum,  compounded  semiannually, 
for  such  periods,  or  the  investment  yield 
in  eff'ect  at  the  beginning  of  such 
periods,  including  notes  that  enter  into 
an  extended  maturity  period,  as  shown 
below: 


A.  The  table  in  paragraph  (c)  is 
amended  by  revising  the  last  line  and 
adding  a  new  line  to  read  as  follows: 


Issue  dates— 
1st  day  ot— 

Extension 

Entered— 1st 
day  of 

May1968-Oct. 
1970. 

2nd 

^k>v.  1982-Apr. 
1985. 

Issue  dates— 
isidayof— 

Extension 

Entered— 1st 
day  of 

Sep.  1968- 
Oct  1970. 

3rd  (tinaO  .... 

Mar.  1993- 
Apr.  1995. 

Nov.  1986-Fe6. 

^4ov.  1998- 

12  years. 

1993. 

Feb. 
2005. 

Mar.  1993.  and 

Mar.  2011, 

18  years. 

tt>ereaftef. 

and 

thereafter. 

(iii)  For  savings  notes  that  entered 
into  extended  maturity  periods  during 
the  period  of  November  1. 1986,  through 
February  1, 1993,  the  guaranteed 
minimum  investment  yield  is  6  percent 
per  annum,  compounded  semiannually, 
for  such  fwriods,  including  notes  that 
entered 'into  an  extended  maturity 
period,  as  shdwn  below: 


Issue  dates— 
1st  day  ot— 

Extension 

Entered— 1st 
dayot 

May  1967- 
Aug.1968. 

3fd  (linal)  .... 

Nov.  1991- 
Feb.  1993. 

(iv)  For  savings  notes  that  entered  or 
enter  extended  maturity  periods  on  or 


7.  Footnotes  1  and  2  are  removed  and 
footnote  3  is  redesignated  footnote  1. 
Further,  reference  in  redesignated 
footnote  1  to  paragraph  (b)(2)(iii)  is 
removed  and  replaced  with  paracraph 
(b)(2). 

PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS.  SERIES  EE 

8.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  31  U.S.C  3105,  31  U.S.C.  301. 
$351.0    [Amended] 

9.  In  §351.0,  "January  1, 1990"  is 
removed  and  "March  1, 1993"  is  added 
in  its  place. 

§351.2    [Amended] 

10.  Section  351.2  is  amended  as 
follows: 


B.  In  the  introductory  text  of 
paragraph  (e)  is  amended  by  removing 
"table  1  and  2  in  the  appendix"  and 
adding  in  its  place  "tables  1,  2,  and  3 
in  the  appendix." 

C.  In  paragraph  (e)(1).  the  text 
beginning  with  the  words  "for  a  bond", 
after  the  last  comma,  is  revised  and  a 
new  sentence  is  added  at  the  end  of  the 
paragraph  to  read,  as  follows: 

{351.2    Description  of  bonds 

(e)  •  •  * 

(1)  *  •  *  for  a  bond  bearing  an  issue 
date  of  November  1, 1986,  through 
February  1, 1993;  and,  4  percent  per 
annum,  compounded  semiannually,  for 
a  bond  bearing  an  issue  date  of  March 
1, 1993.  or  thereafter.  Interest  that 
accrues  on  a  Series  EE  bond  becomes 
part  of  its  redemption  value  and  is  paid, 
as  set  out  in  §  351.2(h). 

D.  The  tables  at  the  end  of  {>aragraph 
(g)(2)  are  revised  to  read  as  follows: 


Issues  dates— 1st  day  of: 


Jan.  1980-Oct  1980 

Nov.  1980-Apf.  1981  

May  1981-Oct  1982 

Nov.  1982-Oct  1986 

Nov.  1986-Fet).  1993  

Mar.  1993.  and  thereatter 


Issues  dates— 1st  day  of: 


Jan.  1980-Oct  1980 

Nov.  1980-Apr.  1981  ...... 

May  1981-Oct.  1982 

Nov.  1982-Oct.  1986  

Nov.  1986-Fet).  1993  

Mar.  1993.  and  ttweafter 


Original  terms 


11  years 

9  years  .. 
8  years  .. 

10  years 

12  years 
18  years 


1st  extended  maturity  dates— 1st 
day  of: 


Jan.  2001-Ocl  2001  

Nov.  1999-Apr.  2000 

May  1999-Ocl  2000  

Nov.  2002-Oct.  2006 

Nov.  2008-Feb.  2015 

Mar.  2021 ,  and  ttiereafter 


Original  maturity  dates— day  of: 


Jan.  1991-Oct  1991  

Nov.  1989-Apf.  1990 

May  1989-Oct  1990  

Nov.  1992-Oct  1996 

Nov.  1998-Feb.  2005  

Mar.  201 1 .  and  ttiereafter 


Years  to  finaJ  maturity 


9  years  .. 

11  years 

12  years 

10  years 
8  years  .. 
2  years  .. 


'  At  10  years  after  original  maturity. 


Final  ntatuity  dates— 1st  day  of: 


Jan.  2010-Oct.  2010. 
Nov.  201 0-Apr.  2011. 
May  201 1-Oct.  2012. 
Nov.  2012-Oct  2016. 
Nov.  2016-Feb.  2023. 
Mar.  2023.  and  ttiereafter. 


Final  maturity  dates— 1st  day  of: 


Jan.  2010-Oct.  2010. 
Nov.  2010-Apr.  2011. 
May  201 1-Oct  2012. 
Nov.  2010-Ocl  2016. 
Nov.  2016-Feb.  2023. 
Mar.  2023.  and  ttiereafter. 


E.  Paragraph  (g)(3)(i)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 


(g)*  •  * 

(3)*  •  • 

(!)•••  Bonds  that  entered  an 
extended  maturity  period  from  May  1. 
1989.  through  February  1. 1993.  have  a 
guaranteed  minimum  investment  yield 


of  6  percent  per  annum,  compounded 
semiannually,  during  that  extended 
maturity  period.  Bonds  that  entered  or 
enter  an  extended  maturity  period  on  or 
after  March  1. 1993.  have  a  guaranteed 
minimum  investment  yield  of  4  percent 
per  annum,  compounded  semiannually, 
during  that  extended  maturity  period,  or 
the  guaranteed  minimum  investment 


yield  in  effect  at  the  beginning  of  that 
period.  •  •  • 

F.  Paragraph  (h)  is  amended  by 
revising  the  fourth  sentence  and  adding 
a  new  sentence  following  it  to  read  as 
follows: 


(h)  •  •  •  For  bonds  with  issue  dates 
from  November  1. 1986.  through 
February  1. 1993,  the  redemption  values 
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increase  on  the  first  day  of  each  month 
from  the  third  through  the  thirtieth 
month  after  issue,  and  thereafter  on  the 
first  day  of  each  successive  6-month 
period.  For  bonds  with  issue  dates  on 
and  after  March  1. 1993.  the  redemption 
values  increase  on  the  first  day  of  each 
month  from  the  third  through  the 
sixtieth  month  after  issue,  and  thereafter 
either  on  the  first  day  of  each  month  or 
on  the  first  day  of  each  successive  6- 


month  period,  whichever  accrual 
schedule  ensures  that  the  actual  yield 
from  issue  date  to  redemption  date  is  in 
no  case  less  than  4  percent  per  annum, 
compounded  semiannually.  •  •  • 

« 

G.  The  first  sentence  of  paragraph  (i) 
is  amended  by  removing  'Tables  1.  2." 
and  adding  in  its  place  'Tables  1,  2.  and 
3.". 


Appendix  to  Bart  351  [Amended] 

1 0.  The  Appendix  to  Part  351  is 
amended  as  follows: 

A.  Table  2  is  revised  to  read  as  set 
forth  below. 

B.  A  new  Table  3  is  added  at  the  end 
of  the  Appendix  to  read  as  follows: 

BILLMQ  coot  4»t».3»^ 
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PART  352— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  HH 

11.  The  authority  citation  for  part  352 
continues  to  read  as  follows: 


be  removed  and  the  word  "paid",  is 
added. 

D.  Paragraph  (e)(2)  is  revised  to  read 
as  set  forth  below. 


Authority:  31  U.S.C  3105,  5  U.S.C  301.         $352^    Description  of  tx>nds. 


9352.0    [Amended] 

12.  In  §  352.0.  the  words  "October  1, 
1989."  are  removed  and  the  words 
"March  1, 1993,"  are  added. 

13.  Section  352.2  is  amended  as 
follows: 

A.  Current  paragraphs  (e)(l)(i) 
through  (e)(l)(vi)  are  redesignated 
paragraphs  (e)(l)(ii)  through  (e){l)(vii). 

B.  New  paragraph  (e)(l)(;i)  is  added, 
and  redesignated  paragraph  (e)(l)(ii)  is 
revised,  to  read  as  set  forth  below. 

C.  In  paragraph  (e)(1),  wherever  the 
word  "compounded"  is  found,  it  should 


(e)*  •  • 

(1)  •  •  • 

(i)  Current  offering.  Series  HH  bonds 
issued  on  or  after  March  1, 1993,  yield 
4  percent  per  annum,  paid 
semiannually,  to  original  maturity.  See 
Table  1  in  the  Appendix  to  this  Circular. 

(ii)  Bonds  with  issue  dates  of 
November  1,  1986,  through  February  1, 
1993.  Series  HH  bonds  with  issue  dates 
of  November  1. 1986,  through  February 
1, 1993,  yield  6  percent  per  annum,  paid 
semiannually,  to  original  maturity. 


(2)  During  extended  maturity.  The 
investment  yield  during  the  10-year 
extended  maturity  period  authorized  for 
Series  HH  bonds  is  4  percent  per 
annum,  paid  semiannually,  unless 
changed  prior  to  the  beginning  of  such 
period,  for  any  Series  HH  bond  that 
entered  or  enter  such  period  on  or  after 
March  1. 1993;  and.  6  percent  per 
annum,  paid  semiannually,  for  any 
Series  HH  bond  that  entered  into  such 
period  from  January  1. 1990,  through 
February  1,  1993. 


14.  The  Table  at  the  end  of  pail  352 
is  revised  to  read  as  follows: 

BtUJNG  COOC  4810-M-P 
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TABLE  1 


HN  BONOS  BEARING  ISSUE  DATES  BEGINNING  NARCN  1,   1993 

'^^  '^'*^ «500      SI, 000        S5.000      SIO.OOO  APPItOXINATE  INVESniENT  YIELD 

!"!!!!!I?!!. !!^.!^!!!!I!!.!*i!!  y         '"^    ^-^     ^'^    ^°'°~  (annual  percentage-rate) 

(2)  FROH  (3)  FOR  (4)  FROM 

PERIOD  OF  TINE  BOND  IS  NELD                                  (1,  /COUNTS  OF  INTEREST  t^  '"  JSIw  *"  !I5JrEST 

AFTER  ISSUE  DATE                                        PATMENTS  FOR  EACN  DENOMINATION  INTEREST  PRECEDING  PATWNT    ' 

PAYWNT  INTEREST  DATE  TO 

DATE  PAYMENT  MATURITY 
DATE 

0  ,  .r.Bc                                                       ^E»CENT  PERCEHJ  PERCENT 

"•'  ''"" *10.00      S20.00      S100.00      S200.00  4.00  4.00  4  00 

li  ll"ll ^O-M       20.00        100.00        200.00  4.00  4.00  4^00 

^•'  ^"" 10.00        20.00        100.00        200.00  4.00  4.00  4  00 

^•°  ^^**' -•   •   •                      10.00        20.00        100.00        200.00  4.00  4.00  4*00 

ll  Hill 10-00        20.00        100.00        200.00  4.00  4.00  4!oO 

\l  '"•" 10.00        20.00        100.00        200.00  4.00  4.00  4.00 

^l  ^^**' 10.00        20.00        100.00        200.00  4.00  4.00  4  00 

^J  ll^l ^0.00        20.00        100.00        200.00  4.00  4.00  4.*00 

*•:  l^l 10-00        20.00        100.00        200.00  4.00  4.00  4.00 

r:  ™ "-00        20-00        100.00        200.00  4.00  4.00  4.00 

I'l  If*:: "-00       20.00        100.00        200.00  4.00  4.00  4.00 

ll  ^^*"* 10.00       20.00        JOO.OO        200.00  4.00  4.00  4.00 

;  „  I!**! "-00        20.00        100.00        200.00  4.00  4.00  4.00 

I'll^l "-00       20.00        100.00        200.00  4.00  4.00  4.00 

,'  ll'^l "-00       20.00        100.00        200.00  4.00  4.00  4.00 

;•?  ll'^l "-00       20.00        100.00        200.00  4.00  4.00  4.00 

;•'  ll'^l "-00       20.00        100.00        200.00  4.00  4.00  4.00 

I'Z  llrZ "-00       20.00        100.00        200.00  4.00  4.00  4.00 

10.0  YEARS  2/     ,0.00        20.00        100.00        200.00  4.00  4.00 

1/  AT  ALL  TIMES,  EXCEPT  THAT  BOND  IS  NOT  REDEEMABLE  DURING  FIRST  6  MONTHS. 
2/  MATURITY  REACHED  AT  10  YEARS  AND  0  MONTHS  AFTER  ISSUE  DATE. 

IFR  Doc  93-28061  Filed  11-17-93;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPafts72and73 

(FRL-4800-«] 

RIN  2060^040  and  A046 

Acid  Rain  Program:  Permits  and 
Aliowanca  SyMam 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACDON:  Proposed  regulations  and  notice 
of  public  hearing. 

SUMMARY:  Title  IV  of  the  Clean  Air  Act, 
as  amended  by  Public  Law  101-549,  the 
Clean  Air  Act  Amendments  of  1990  (the 
Act),  authorizes  the  Environmental 
Protection  Agency  (EPA  or  Agency)  to 
establish  the  Acid  Rain  Program  to 
reduce  the  adverse  effects  of  acidic 
deposition.  On  January  11, 1993,  the 
Agency  promulgated  final  rules 
implementing  the  program.  The  instant 
notice  includes  proposed  revisions  of 
rules  that  implement  sections  404  (b) 
and  (c)  (Phase  I  substitution  plans)  and 
408(c)(1)(B)  (reduced  utilization  plans) 
of  the  Act. 

EPA  has  determined  that  the  existing 
rules  can  be  read  to  give  utilities  an 
ability  to  use  substitution  and  reduced 
utilization  plans  to  create  excess,  new 
allowances.  These  allowances — 
potentially  200,000  allowances  per  year 
in  Phase  I — will  authorize  emissions  in 
excess  of  total  emissions  without  the 
plans  and  will  result  from  emission 
reductions  made,  or  required  by  federal 
or  State  law  adopted,  before  enactment 
of  title  IV  of  the  Act.  This  creation  of 
allowances  can  compromise  the 
achievement  of  the  sulfur  dioxide 
emissions  reductions  intended  under 
title  IV  and  i«  cootnuy  to  the  statutory 
purposes  of  sections  404  (b)  and  (c)  and 
408(c)(1)(B). 

Consequently,  EPA  is  proposing  today 
to  modify  sections  of  part  72  of  the 
January  11. 1993  regulations, 
implementing  substitution  and  reduced 
utilization  plans  and  allowance 
surrender  related  to  reduced  utilization, 
and  to  make  minor  changes  to  part  73. 
The  intended  effect  of  the  proposed 
modifications  is  to  prevent  the  use  of 
substitution  and  reduced  utilization 
plans  to  create  excess,  new  allowances. 
DATES:  Comments.  Comments  on  the 
regulations  proposed  by  this  action 
must  be  received  on  or  before  January  3, 
1994,  except  as  provided  below  in 
connection  with  the  pubhc  hearing.  The 
request  for  comments  is  strictly  limited 
to  the  matters  addressed  in  this 
proposal.  The  Agency  will  deem 
irrelevant,  and  will  not  respond  to.  any 


comments  pertaining  to  other  aspects  of 
the  Acid  Rain  Program. 

Public  Hearing.  The  Agency  will  hold 
a  public  hearing,  strictly  limited  to  the 
matters  addressed  in  the  proposal,  on 
December  3. 1993.  The  hearing  will 
begin  at  12:30  p.m.,  with  registration  at 
12:15  p.m.  Requests  to  schedule  oral 
testimony  must  be  received  by  the  Add 
Rain  Division  at  (202)  233-9077  on  or 
before  November  26, 1993.  Persons  must 
restrict  oral  presentations  to  10  minutes 
and  may  submit  written  copies  of  their 
complete  comments.  The  record  of  the 
public  hearing  will  be  kept  open  until 
January  3. 1994  to  allow  submission  of 
written  information  that  rebuts  or 
supplements  the  information  presented 
at  the  public  hearing. 

ADDRESSES:  Comments.  All  written 
comments  (including  those  submitted  in 
connection  with  the  hearing)  must  be 
identified  with  the  appropriate  docket 
number  and  must  be  submitted  in 
duplicate  to:  EPA  Air  Docket  Section 
(LE-131).  Attention.  Docket  No.  A-93- 
40.  Environmental  Protection  Agency. 
401  M  Street.  SW.,  Washington.  DC 
20460. 

Hearing.  The  Agency  will  hold  the 
December  3. 1993  public  hearing  at  the 
EPA  Education  Center,  Waterside  Mall. 
401  M  Street.  SW..  Washington  DC     • 
20460. 

Docket.  Docket  No.  A-93-40. 
containing  suppcwting  information  used 
to  develop  the  proposal  and  copies  of  all 
comments  received,  is  available  for 
public  inspection  and  copying  firom  8:30 
a.m.  to  12  p.m.  and  1  p.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  at  EPA's  Air  Docket  Section  in 
room  1500.  first  floor  at  401  M  Street. 
SW..  Washington  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  C.  Alpem,  Attorney-advisor,  at 
(202)  233-9151.  Acid  Rain  Division 
(6204J).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.,  Washington. 
DC  20460.  or  the  Acid  Rain  Hotline  at 
(202) 233-9620. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  the  preamble  to  the 
proposed  rule  are  as  follows: 

I.  Statutory  Purposes  of  Substitution  and 

Reduced  Utilization  Provisions 
n.  January  11, 1993  Regulations 
III.  Need  to  Modify  January  11, 1993 
Regulations 

A.  January  11, 1993  regulations  can  l>e  read 
to  give  utilities  ability  to  bring  Phase  II 
units  into  Phase  I  in  order  to  create 
excess,  new  allowances 

B.  Under  January  11, 1993  regulations. 
entry  of  Phase  II  units  into  Phase  I  can 
compromise  emissions  reduction  goals  of 
title  IV 


C  Other  statutory  provisions  support 
limiting  entry  of  Phase  II  units  into 
Phase  I  and  creation  of  new  allowances 
rV.  Proposed  Modifications  of  January  11, 
1993  Regulations 

A.  Substitution  Plans 

1.  Limiting  allowances  allocated  to  each 
substitution  unit 

a.  Emissions  rate  used  to  allocate 
allowances 

b.  Utilization  used  to  allocate  allowances 

2.  Limiting  number  of  substitution  units 

3.  Requiring  common  owner  or  operator 

4.  Other  changes 

B.  Reduced  Utilization  Plans 

1.  Option  1:  end-of-year  review  of  need  for 
compensating  units 

a.  Requiring  actual  reduced  utilization  and 
provision  of  compensating  generation 

b.  Limiting  number  of  compensating  units 

c.  Reporting  requirements  and  allowance 
surrender 

2.  Option  2:  limiting  units  that  can  qualify 
as  compensating  units 

V.  Applicability  of  Rule  Revisions  to  Existing 

Permit  Applications 

VI.  Administrative  Requirements 

A.  Executive  Order  12291  and  Regulatory 
Flexibility  Act 

B.  Paperwork  Reduction  Act 

I.  Statutory  Purposes  of  Substitution 
and  Reduced  Utilization  Provisions 

The  provisions  in  sections  404  (b)  and 
(c)  and  408(c)(1)(B)  of  the  Act 
concerning  substitution  and  reduced 
utilization  plans  have  specific  statutory 
purposes  related  to  the  achievement  of 
the  sulfur  dioxide  emissions  reduction 
goals  of  title  IV.  Upon  reflection,  the 
Agency  believes  that  Congress  did  not 
intend  that  these  provisions  provide 
utilities  an  ability  to  create  excess,  new 
allowances  by  bringing  Phase  n  units 
into  Phase  I.  Because  the  January  11, 
1993  regulations  implementing  these 
provisions  can  be  read  to  allow  the 
creation  of  potentially  200,000  excess, 
new  allowances  per  year  in  Phase  I.  the 
Agency  proposes  to  revise  the 
regulations  to  ensure  that  this  does  not 
occur. 

Congress  established  substitution 
plans  as  a  compliance  option  to 
"expand  the  compliance  flexibiUty"  of 
the  unit   specified  in  Table  A  of  section 
404  as  required  to  reduce  emissions  in 
Phase  I.  Senate  Rep.  No.  101-228. 101st 
Cong..  1st  Sess.  at  327  (Dec.  20. 1989). 
The  purpose  of  a  substitution  plan  is  to 
allow  a  Table  A  unit  (i.e..  a  unit  listed 
in  Table  A)  to  reassign  all  or  part  of 
such  reduction  obligation  to  a  non-Table 
A  unit  under  the  owner's  or  operator's 
control.  Id.  at  307  and  327-8.  With  this 
reassignment  or  "emissions  reduction 
trading."  the  non-Table  A  unit  will 
make  emissions  reductions  in  lieu  of  the 
Table  A  uniL  Id.  at  328.  The  non-Table 
A  unit's  reduction  wiH  free  up 
allowances  for  the  Table  A  unit  that  is 
not  making  the  reductions.  The 


Federal  Register  /  Vol.  58.  No.  221  /  Thursday.  November  18.  1993  /  Proposed  Rules         6Q951 


substitution  will  be  requested 
presumably  because  the  non-Table  A 
unit  can  reduce  emissions  at  a  lower 
cost  than  the  Table  A  unit.  Thus,  the 
purpose  of  substitution  plans  is  to 
increase  flexibility  and  reduce  the 
overall  costs  of  compliance  in  Phase  I 
while  still  achieving  the  emissions 
reductions  intended  by  Congress  under 
title  IV. 

The  requirement  that  the  intended 
emissions  reductions  still  be  achieved  is 
stated  plainly  in  section  404(b)(5)  of  the 
Act.  That  section  requires  that,  in 
approving  a  substitution  plan,  the 
Administrator  ensure  that  the 
substitution  results  in  total  emissions 
reductions  at  least  equal  to  the  total 
reductions  that  otherwise  "would  have 
been  achieved"  by  these  Table  A  and 
non-Table  A  units  "without  such 
substitution."  42  U.S.C.  7651c(b)(5):  see 
also  Senate  Rep.  No.  101-228  at  328.  In 
short,  the  substitution  provision  is 
intended  to  provide  an  alternative 
means  of  achieving  Phase  I  reductions, 
not  a  mechanism  for  creating  excess, 
new  allowances  and  avoiding  emission 
reductions. 

The  provision  for  reduced  utilization 
plans  has  a  statutory  purpose  that  is  also 
aimed  at  ensuring  realization  of 
emission  reductions.  Congress 
recognized  that  the  potential  for 
circumvention  of  emission  limitation 
requirements  exists  because  in  Phase  I 
only  a  minority  of  all  utility  units  are 
subject  to  such  requirements.  A  utility 
could  circumvent  the  required 
reductions  "simply  by  utilizing  an 
affected  unit  less  and  an  Isic]  unit  with 
no  tonnage  limitations  in  its  place." 
Senate  Rep.  No.  101-228  at  334.  Such 
load-shifting  "would  not  yield  a  true  net 
reduction  in  emissions:  whatever 
emissions  were  avoided  from  the  first 
IPhase  I)  unit  would  only  occur  at  the 
second  (e.g.,  a  Phase  n  unit)."  Id.  While 
the  Phase  II  unit  would  not  have  to  use 
up  allowances  for  its  increased 
emissions,  the  Phase  I  unit  would  use 
up  fewer  allowances.  Since  there  would 
be  more  unused  allowances  available  to 
authorize  future  emissions  in  Phase  I  or 
Phase  II,  this  "practice,  if  unchecked  [,) 
could  II  frustrate  the  emissions 
reduction  objectives  of  the  program."  Id. 

In  section  408(c)(1)(B),  Congress 
adopted  the  solution  of  requiring 
owners  and  operators  of  any  Phase  I 
unit  that,  for  compliance  purposes, 
propose  reducing  utilization  of  the  unit 
below  1985-87  utilization  (i.e..  its 
baseline)  to  submit  a  reduced  utilization 
plan.  42  U.S.C.  7651g(c)(l)(B).  In  such  a 
plan,  the  owners  and  operators  must 
specify  "the  unit  or  units  that  will 
provide  electrical  generation  to 
compensate  for  the  reduced  output"  at 


the  Phase  I  unit  or  demonstrate  that  the 
reduced  utilization  "will  be 
accomplished  through  energy 
conservation  or  improved  unit 
efficiency."  Id.  The  Administrator 
approves  or  disapproves  each  plan  after 
determining  whether  it  meets  the 
requirements  of  title  IV.  42  U.S.C. 
7651g(c)(2).  These  requirements 
include,  of  course,  achievement  of  the 
full  amount  of  sulfur  dioxide  emissions 
reductions  intended  under  the  Acid 
Rain  Program. 

Each  compensating  unit  designated  in 
an  approved  plan  becomes  subject  to  all 
requirements  for  Phase  I  units  with 
regard  to  sulfur  dioxide,  including  the 
emissions  limitations,  and  is  allocated 
allowances  equal  to  that  unit's  baseline 
times  the  lesser  of  the  1985  actual  or 
allowable  emissions  rate  for  the  unit. 
Congress  made  compensating  units 
subject  to  Phase  I  in  order  to: 

Ensure  that  total  emissions  from  the 
initially  affected  units  and  the  units  to  which 
the  production  is  shifted  together  equal  no 
greater  amount  of  emissions  than  would  have 
occurred  at  the  affected  unit  had  it  reduced 
emissions  without  load-shifting  •   •   • 

In  enforcing  this  provision,  the 
Administrator  should  consider  any  pattern  or 
practice  that  is  counter  to  the  intent  of 
section  404  and  this  title.  Shifting  load  use, 
e.g.,  from  a  baseload  to  a  peak  load  unit, 
without  accounting  for  the  emissions 
consequences  of  increasing  use  at  another 

unit  is  not  an  acceptable  compliance  strategy 

•  •  • 

Senate  Rep.  No.  101-228  at  334.  Thus, 
like  the  substitution  provisions,  the 
provisions  for  designating  compensating 
units  in  a  reduced  utilization  plan  are 
intended  to  both  allow  flexibility  in 
Compliance  and  protect  the  emission 
reduction  goals  of  title  IV  by  requiring 
that  such  a  plan  not  result  in  more 
emissions  than  would  occur  in  the 
absence  of  the  plan. 

II.  January  11, 1993  Regulations 

On  January  11, 1993,  EPA 
promulgated  regulations  that 
implemented  the  major  provisions  of 
title  IV,  includingthe  substitution  and 
reduced  utilization  provisions.  Under 
§  72.41  of  the  January  11, 1993 
regulations,  the  designated 
representative  for  a  unit  on  Table  A 
(which  covers  the  same  units  as  Table 
1  of  §  73.10(a))  may  include  in  the  Phase 
I  permit  application  a  substitution  plan 
designating,  as  substitution  units,  one  or 
more  existing  units  that  are  Phase  II 
units  not  on  Table  A.  40  CFR  72.41(b). 
There  is  no  express  requirement  that  the 
substitution  unit  make  reductions  in 
addition  to  those  that  it  would  have 
made  without  the  plan  or  actually 
provide  allowances  for  the  Table  A  unit. 


Moreover,  there  is  no  express  limit  on 
the  number  of  substitution  units  that  a 
Table  A  unit  may  designate.  Thus,  the 
regulations  can  be  read  to  allow 
substitution  plans  that,  with  few 
limitations,  bring  Phase  II  units  into 
Phase  I  in  a  manner  that  creates  excess, 
new  allowances.  See  58  PR  3600. 

Section  72.43  of  the  January  11, 1993 
regulations  requires  that  the  designated 
representative  for  a  Phase  1  unit  submit 
a  reduced  utilization  plan  under  certain 
circumstances.  A  plan  must  be 
submitted  if  the  owners  and  operators  of 
the  unit  plan  to  reduce  utilization  of  the 
unit  below  its  baseline  for  purposes  of 
complying  with  Phase  I  emissions 
limitations  and  to  accomplish  this  by 
shifting  generation  to  a  non-Phase  I  unit 
or  to  a  sulfur-free  generator  or  by  using 
energy  conservation  or  improved  unit 
efficiency  measures.  40  CFR  72.43(b). 
However,  the  regulation  establishes 
broad  exceptions  to  the  requirement  to 
submit  a  plan.  For  example,  where 
underutilization  is  caused  by  system 
sales  decline,  forced  outage,  or 
economic  dispatching,  a  plan  is  not 
required.  40  CFR  72.43(e).  Instead. 
§§  72.91  and  72.92  require  allowances  to 
be  surrendered  to  the  extent  a  Phase  I 
unit  is  underutilized  and  shifts 
generation  to  a  non-Phase  I  unit. 

Once  a  reduced  utilization  plan  is 
approved  (or  a  conditionally  approved 
plan  is  activated),  §  72.43  does  not 
expressly  require  termination  of  the 
plan  for  years  during  which  the  Phase 
1  unit  does  not  actually  have  any 
reduced  utilization  or  the  compensating 
unit  does  not  actually  provide  any 
compensating  generation  to  the  Phase  I 
unit.  Moreover,  there  is  no  express  limit 
on  the  number  of  compensating  units 
that  a  Phase  I  unit  may  designate  and  no 
express  bar  on  a  compensating  unit 
itself  designating  a  compensating  unit. 
(However,  the  designation  of  a  large 
number  of  compensating  units  or  a 
compensating  unit's  designation  of  its 
own  compensating  unit  or  a  sulfur-free 
generator  might  throw  into  question  the 
validity  of  the  Phase  I  unit's  reduced 
utilization  plan.)  Thus,  as  with 
substitution  plans,  the  regulations  can 
be  read  to  allow  utilities  to  use  reduced 
utilization  plans  that,  with  few 
limitations,  bring  Phase  II  units  into 
Phase  I  and  create  excess,  new 
allowances. 

Under  the  current  regulations,  early 
entry  of  Phase  II  units  through 
substitution  or  reduced  utilization  plans 
can  create  excess,  new  allowances:  i.e., 
allowances  that  would  not  otherwise  be 
available  and  that  reflect  reductions  that 
would  occur  in  the  absence  of  the  plans. 
For  each  year  that  a  plan  remains  in 
effect,  each  substitution  or 


60952         Federal  Rgygter  /  Vol.  56.  No.  221  /  Thursday.  November  18,  1993  /  Proposed  Rules 


compensating  unit  under  the  plan 
becomes  a  Phase  I  unit  allocated  a 
number  of  allowances  equal  to  the  unit's 
baseline  tinoes  the  lesser  of  the  1985 
actual  or  allowable  emissions  rate  for 
the  unit.  See  40  CFR  72.41(c)(3)  and  (d) 
and  72.43(c)(4)(ii)  and  (d).  Since  there  is 
no  cap  on  total  allowances  in  Phase  I, 
the  allocations  to  substitution  and 
compensating  units  do  not  reduce  the 
allowances  already  allocated  to  Phase  I 
units.  Moreover,  a  substitution  or 
compensating  unit  that  reduces  its 
emissions  rate  after  1965  for  reasons 
other  than  the  reduction  requirements 
and  allowance  trading  under  title  IV 
may  receive  a  Phase  1  allowance 
allocation  significant ly  in  excess  of 
what  its  emissions  would  have  been  in 
Phase  I  in  the  absence  of  the  plan.  For 
example,  before  the  enactment  of  title 
IV.  some  units  had  reduced  emissions 
rates  for  economic  reasons  and  some 
States  had  already  enacted  laws 
requiring  their  utilities  to  reduce 
emissions  rates  prior  to  Phase  II;  all 
such  reductions  have  taken,  or  will  take, 
place  for  reasons  independent  of  the 
substitution  and  reduced  utilization 
provisions  of  title  IV. 

To  provide  allowances — potentially 
200,000  allowances  per  year  in  Phase 
1 — for  emissions  reductions  that  would 
occur  in  the  absence  of  these 
compliance  options  under  title  IV  will 
create  excess  authorizations  to  emit 
sulfur  dioxide  As  discussed  below,  this 
can  compromise  achievement  of  the 
emissions  reductions  that  Congress 
intended  to  resuh  from  title  IV. 

lU.  Need  to  Modify  January  11, 1993 
Regulations 

Beginning  in  February  1993,  EPA 
received  Phase  I  permit  applications 
covering  all  263  Table  A  units.  These 
applications  included  many  substitution 
and  reduced  utilization  plans  proposing 
to  designate  a  total  of  250  Phase  II  units 
as  substitution  and  compensating  units. 
Further,  on  March  12, 1993.  petitions 
for  judicial  review  of  the  January  11, 
1993  regulations  were  filed  with  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Qrcuit.  Three  of  the 
petitioners  raised  issues  concerning, 
inter  alia,  substitution  and  reduced 
utilization  plans.  On  May  21, 1993, 
some  of  the  petitioners  also  submitted  to 
EPA  a  petition  for  reconsideration  of  the 
reduced  utilization  provisions  of  the 
regulations.  Based  in  large  part  on  its 
review  of  the  permit  applications,  the 
reconsideration  motion,  and  issues 
raised  by  the  petitioners  in  htigation, 
the  Agency  is  proposing  to  modify  the 
January  11,  1993  regulations 


implementing  substitution  and  reduced 
utilization  plans. < 

A.  January  11,  1993  Regulations  Can  Be 
Read  To  Give  Utilities  Ability  To  Bring 
Phase  II  Units  Into  Phase  I  in  Order  To 
Create  Excess,  New  Allowances 

The  Agency  is  concerned  that  the 
current  regulations  can  be  read  to  give 
utilities  an  ability  to  use  substitution 
and  reduced  utilization  plans  to  bring 
selected  Phase  II  units  into  Phase  I  and 
create  excess,  new  allowances. 
Moreover,  the  number  of  new 
allowances  created  may  greatly  exceed 
the  number  needed  by  those  Phase  II 
units  to  cover  their  emissions  in  the 
absence  of  the  plans.  This  result  does 
not  appear  to  be  consistent  with  the 
statutory  purp)oses  of  the  substitution 
and  reduced  utilization  provisions.  The 
potential  number  of  excess,  new 
allowances  can  be  sufficient  to 
compromise  achievement  of  the 
emissions  reductions  intended  by 
Congress  under  title  IV.  This  prospect  is 
highlighted  by  the  large  number  of 
substitution  and  compensating  unit 
designations  that  have  already  been 
submitted  in  permit  applications.  EPA's 
review  of  these  submissions  indicates 
that  approval  of  such  designations  for 
the  full  five  years  of  Phase  I  would 
result  in  the  creation  of  excess,  new 
allowances.  The  Agency  is  therefore 
proposing  to  modify  the  regulations  in 
order  to  ensure  that  these  compliance 
options  are  used  in  a  manner  consistent 
with  Congressional  intent. 

Several  factors  give  rise  to  this 
problem.  First,  the  current  regulations 
can  be  read  to  give  utilities  a  largely 
unlimited  ability  to  bring  selected  Phase 
n  units  into  Phase  I.  A  utility  arguably 
can  elect  to  designate  Phase  II  units  as 
substitution  or  compensating  units 
whether  or  not  the  Phase  I  unit  for 
which  they  are  designated  actually 
reassigns  any  emissions  reduction 


•  Although  the  Agency  is  addressing  in  this 
proposal  the  concerns  raised  in  the  petition  for 
reconsideration,  it  is  doing  so  because  of  the 
signiflcant  of  the  issues  raisqd  and  not  due  to-any 
obligation  under  section  307(d)(7)(B)  of  the  Act. 
That  section  would  apply  with  regard  to  an 
objection  that  "was  impracticable  to  raise"  during 
the  public  comment  period  on  the  January  11. 1993 
regulations  or  if  the  grounds  for  the  objection  "arose 
after  the  period  for  public  comment  (but  within  the 
time  specified  for  judicial  review)."  42  U.S.C. 
7607(dK7)(B).  On  )uly  2  and  6. 1993.  the  Utility  Air 
Regulatory  Group  (UARG)  and  Ohio  Edison 
Company  (Edison)  submitted  comments  on  the 
petition  for  reconsideration.  Contrary  to  those 
comments,  the  Agency  maintains  (as  discussed  in 
this  proposal)  that  it  has  the  authority  under  title 
rv  to  limit  the  designation  of  compensation  units. 
UARG  and  Ohio  Edison  will  have  the  opportunity, 
during  the  comment  period,  to  present  their 
positions  and  address  the  specific  proposal 
presented  here.  The  Agency  will  address,  in  the 
course  of  the  rulemaking,  all  relevant  comments. 


obligation  or  reduces  its  utilization 
below  baseline.  To  submit  a  reduced 
utilization  plan,  the  utility  must  merely 
plan  to  have  reduced  utilization  at  the 
original  Phase  I  unit  while,  for 
substitution  plans,  there  are  no 
prerequisites. 

Moreover,  a  Phase  I  unit  can  arguably 
designate  an  unlimited  number  of  Phase 
II  units  as  substitution  or  compensating 
units.  The  regulations  do  not  expressly 
establish  any  minimum  amount  of 
substitution  or  compensation  that  an 
individual  substitution  or  compensating 
unit  must  provide  in  order  to  be 
designated  in  a  plan.  The  only  express 
limits  on  the  number  of  substitution  or 
compensating  units  are  that  the 
designated  representatives  of  the  units 
must  agree  to  the  designation  of  the 
units  and,  with  regard  to  substitution 
plans,  the  Table  A  unit  and  its 
substitution  unit  must  have  a  common 
owner  or  operator.  Each  designated 
substitution  or  compensating  unit 
approved  by  EPA  is  then  allocated 
allowances  equal  to  its  baselirre  times 
the  lesser  of  its  1985  actual  or  allowable 
emissions  rate.  ♦ 

Second,  a  utility's  decision  on 
whether  to  bring  a  given  Phase  II  unit 
into  Phase  I  as  a  substitution  or 
compensating  unit  is  largely 
discretionary.  In  the  case  of  substitution 
plans,  there  is  no  requirement  to 
designate  a  particular  Phase  II  unit  as  a 
substitution  unit  except  under  very 
limited  circumstances  involving  units 
with  a  common  stack.  See,  e.g..  58  FR 
3599  and  40  CFR  75.15(a)(2)(ii).  In  the 
case  of  reduced  utilization  plans,  there 
are  broad  exemptions  ht)m  the 
requirement  to  submit  a  plan.  58  FR 
3605-3606. 

Further,  the  regulations  give  utilities 
flexibility  to  decide,  near  the  end  of  the 
year,  whether  or  not  a  particular  Phase 
n  unit  will  be  brought  in  as  a 
substitution  or  compensating  unit  in 
that  year.  Utilities  may  submit 
substitution  and  reduced  utilization 
plans  for  approval  or  conditional 
approval.  An  approved  plan  goes  into 
effect  for  the  years  selected  in  the  plan 
but  may  be  terminated  for  a  given  year 
so  long  as  the  utility  informs  the  Agency 
by  60  days  (i.e..  generally  December  1) 
before  the  allowance  transfer  deadline 
for  the  year.  40  CFR  72.41(e)(3)(ii)  and 
72.43(e)(4)(ii).  A  conditionally  approved 
plan  may  be  activated  for  a  given  year 
so  long  as  the  utility  informs  the  Agency 
by  that  same  date.  Thus,  a  utility  with 
approved  or  conditionally  approved 
plans  can  decide  whether  a  Phase  II  unit 
will  be  a  substitution  or  compensating 
unit  in  a  given  year  after  the  utility 
reviews  actual  operating  results  for  most 
of  that  year. 


Federal  Register  /  Vol.  58,  No.  221  /  Thursday.  November  16.  1993  /  Proposed  Rules 


60953 


Consequently,  Phase  II  units  will 
likely  enter  Phase  I  only  if  they  will 
benefit  from  early  entry,  e.g..  where  they 
will  cneate  new  allowances  because  they 
have  actual  emissions  in  Phase  I  that  are 
lower  than  the  allowances  (i.e.,  baseline 
times  1985  actual  or  allowable 
emissions  rate)  they  will  receive  as 
substitution  or  compensating  units.z 
Some  of  the  Phase  n  units  entering 
Phase  I  may  create  allowances  in  excess 
of  emissions  because  of  emissions  rate 
reductions  that  would  not  otherwise 
have  been  made  in  the  absence  of  such 
early  entry.  However,  entry  into  Phase 
I  will  also  enable  other  Phase  II  units 
that  would  have  reduced  their 
emissions  rate  after  1985  even  in  the 
absence  of  such  early  entry  (e.g.,  for 
economic  reasons  or  due  to  State  law) 
to  convert  these  reductions  into 
additional  allowances  in  excess  of  their 
Phase  I  emissions.  Phase  II  units  with 
actual  emissions  in  Phase  I  that  exceed 
their  allowance  allocation  as 
substitution  or  compensating  units  are 
less  likely  to  voluntarily  enter  Phase  I 
because  they  would  have  to  obtain  more 
allowances  or  reduce  emissions.  By 
remaining  outside  Phase  I,  they  are  free 
to  increase  their  emissions  until  Phase 
n.  Thus,  voluntary  entry  into  Phase  I  is 
likely  to  be  selective:  Phase  II  units  that 
can  create  new  allowances  in  excess  of 
emissions  are  more  likely  to  become  and 
remain  substitution  or  compensating 
units. 

B.  Under  the  January  ll.  1993 
Begulations.  Entry  of  Phase  11  Units  Into 
Phase  I  Can  Compromise  Emissions 
Reduction  Goals  of  Title  IV 

The  Agency  estimates  that  if  all  Phase 
n  units  that  reduced  emissions  rates 
between  1985  and  1991  for  economic 
reasons  or  that  are  required  to  reduce 
emissions  rates  between  1985  and  1995 
due  to  federal  law  (other  than  title  IV) 
or  State  law — thus  putting  emissions 
below  each  imit's  allowanoes  as  a 
substitution  or  compensating  unit  under 
the  ciurent  rule — were  to  enter  Phase  I, 
about  2(X).000  allowances  in  excess  of 
emissions  without  such  entry  would  be 
created  per  year  in  Phase  1.3  See 


zPhaM  H  uniu  may  alfo  benefit  from  oarlv  entry 
because,  by  becoming  Phase  I  unit*,  they  may  be 
subject  to  Phase  I  NO.  emissions  limitations  and 
may  be  grandiathered  under  any  fufui*  action  by 
EPA  to  promulgate  more  stringent  NO.  limlutions 
for  Phase  a  S«e  15  U.S.C  7651(0(bX2). 

3  The  Agency  also  estimated  the  number  of 
allowances  that  would  be  allocated,  under  the 
current  rule  and  the  proposal,  to  all  the  substitution 
and  compensating  units  under  the  active  and 
conditional  plans  already  submitted  to  the  Agency. 
For  purposes  of  making  that  estimate,  the  Agency 
calculated  allowances  for  compensating  units  by 
using  the  same  allocation  formulas  as  for 
substitution  unit*.  EPA  estimates  that,  assuming  all 
the  plans  would  be  active  for  each  year  in  Pbaae 


Calculation  of  Potential  Impacts  of 
Phase  I  Substitution  Units.  ICF  Inc.  (July 
7, 1993).  Additional  allowances  could 
be  created  by  early  entry  of  other  Phase 
II  units  projected  to  reduce  their 
emissions  rate  between  1990  and  2000 
for  economic  reasons.  However,  today  s 
proposal  focuses  on  the  allowances 
created  by  early  entry  of  the  former 
group  of  Phase  n  units  because  their 
new  allowances  result  from  emissions 
rate  changes  Aat  are  most  reasonably 
viewed  as  reductions  that  would  have 
taken  place  in  the  absence  of  the 
substitution  and  reduced  utilization 
provisions  of  title  IV. 

These  estimates  are  based  on  the 
following  data  for  Phase  II  units: 
Baseline  and  1985  actual  and  allowable 
emissions  rates  from  the  National 
Allowance  Data  Base,  version  2.11  (58 
FR  15720  (March  23. 1993));  1990  actual 
emissions  rates  derived  from  data 
submitted  by  utilities  to  the  Department 
of  Energy  on  EIA  form  767;  *  and  1995 
projected  emissions  rates  and  utilization 
in  the  data  base  relied  on  by  Congress 
in  developing  and  passing  the  Act  (see 
Senate  Rep.  No.  101-228  at  302).  The 
study  addressed  only  the  excess,  new 
allowances  that  could  result  from 
designating  Phase  II  units  as 
substitution  units.  However,  the  same 
Phase  n  units  could  instead  be 
designated  as  compensating  units  and. 
under  the  January  11. 1993  rules,  would 
be  allocated  allowances  under  the  same 
formula.  Further,  because  the  study 
relied  on  the  same  1995  projected 
utilization  figures  as  were  relied  on  by 
Congress  in  passing  the  Act.  the  study 
does  not  reflect  the  impact  of  future 
utility  dispatch  decisions  that  may  be 
aimed  at  maximizing  the  creation  of 
new  allowances  under  the  current 
regulations.  The  analysis  still  provides  a 
reasonable,  but  conservative,  estimate  of 
the  potential  aggregate  impact  of  the 
early  entry  of  Phase  n  units  that  may  be 
allowed  under  the  ciurent  regulations. 

Thus,  as  a  result  of  early  entry  of 
Phase  n  units,  200.000  excess,  new 
allowances  may  become  available  to 
ejected  imits  in  Phase  I  and/or  in  Phase 
n  and  may  enable  such  units  to  avoid 
making  emissions  reductions  that  title 
rv  would  otherwise  require  them  to 


I.  approval  of  the  plans  under  the  current  rule 
would  reeult  in  about  386.000  mote  allowances 
being  allocated  than  would  approval  of  the  plans 
under  the  proposal. 

*  There  infbnnation  for  1990  was  missing  from 
the  EIA  fonns.  daU  ware  substituted  from  the  EPA 
AIRS  inventory  if  possible.  If  the  information  ww 
still  unavailable  and  the  boiler  was  not  reported  as 
off-line  or  retired,  a  value  was  subetituted  by 
scaling  daU  for  the  unit  from  the  closest  calendar 
year  with  data  (1985. 1988,  or  1989).  The  scaling 
was  done  using  the  ratio  of  the  estimated  nationel 
totals  for  1990  and  the  cloeest  calendar  year 


make.  The  excess  allowances  will  result 
from  emissions  rate  reductions  that 
would  occur  at  Phase  D  units  in  the 
absence  of  the  substitution  and  reduced 
utilization  provisions  of  title  IV  and  will 
therefore  diminish  the  emissions 
reductions  that  Congress  intended  to  be 
achieved  by  virtue  of  title  IV.  In  sum. 
under  a  possible  reading  of  the 
regulations,  the  statutory  substitution 
and  reduced  utilization  provisions  are 
inadvertently  turned  on  their  heads  and 
transformed  frt)m  provisions  for 
facilitating  and  protecting  antidpated 
emissions  reductions  under  title  IV  into 
potential  means  of  creating  new 
allowances  that  can  be  used  to  avoid 
such  reductions. 

The  potential  magnitude  of  the 
number  of  excess,  new  allowances  that 
may  be  created  through  substitution  and 
reduced  utihzation  plans  is  sufficient  to 
compromise  achievement  of  the 
emissions  reductions  that  Congress 
expected  under  title  IV.  Congress 
expected  the  emission  limitations  in 
title  rv  to  result  in  annual  emissions 
reductions  of  2.8  to  4.4  million  tons  in 
Phase  I.  Senate  Rep.  No.  101-228  at  327; 
Cong.  Rec.  S16980  (Oct.  27. 1990).  The 
range  in  the  annual  expected  reductions 
in  Phase  I  was  due,  in  large  part,  to 
uncertainty  over  what  reductions  or 
increases  in  emissions  would  occur  at 
Phase  II  units  during  Phase  I.  With 
regard  to  Phase  I  units  alone,  the 
expected  reductions  during  Phase  I  are 
more  precisely  known:  About  2.4 
million  tons  in  1995  and  1996;  and 
about  3.5  million  tons  in  1997. 1998, 
and  1999.  Under  the  current  regulations, 
Phase  I  units  could  avoid  some  of  these 
reductions  by  offsetting  their  emissions 
in  Phase  I  with  excess,  new  allowances 
resulting  from  the  plans.  The  use  of 
200,000  excess,  new  allowances  per 
year  in  Phase  I  would  negate  a 
significant  portion  (i.e.,  6  to  8  percent) 
of  the  expected  reductions  for  Phase  I 
units. 

Alternatively,  banking  these  new 
allowances  for  use  in  Phase  n  would 
diminish  the  intended  emissions 
reduction  impact  of  the  8.95  million  ton 
cap  established  by  Congress  for  Phase  D, 
The  cap— which  was  regarded  as  the 
"centerpiece"  of  title  IV — was  adopted 
because,  without  it.  Congress  expected 
that  there  would  be  an  additional  1.2  to 
3  million  tons  of  emissions  per  year  in 
2000  and  up  to  5  million  additional  tons 
by  2010.  House  Rep.  No.  101-490  at  364 
(May  17, 1990).  Congress  therefore 
required  (with  limited  exceptions)  that, 
if  the  total  allowances  allocated  in 
Phase  D  exceeded  the  cap,  EPA  was  to 
"make  pro  rata  adiustments  to  reduce 
the  total  to  8.9  million"  in  order  to 
guarantee  that  "neither  extra  allowances 
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for  clean  utilities  nor  other  provisions 
granting  allowances  in  this  title  violate 
the  cap."  Id.  at  368.  Congress  recognized 
that  the  precise  amount  of  reductions 
resulting  firom  the  imposition  of  the  cap 
may  vary  depending  on  the  extent  to 
which  units  make  greater  than  required 
reductions  in  Phase  I  and  carry  forward 
a  corresponding  number  of  allowances. 
Senate  Rep.  No.  101-228  at  315. 
However,  the  carryover  and  use  of  the 
excess,  new  allowances  created  by  early 
entry  of  Phase  n  units  into  Phase  1  (e.g., 
the  use  of  200,000  allowances  per  year 
for  the  first  five  years  of  Phase  D)  could 
resiilt  in  emissions  exceeding  the  cap 
for  each  of  those  years  by  200,000  tons. 
The  Agency  concludes  that  Congress 
did  not  intend  to  provide  Phase  II  units, 
through  sections  404(b)  and  (c)  and 
408(c)(1)(B),  the  ability  to  create  excess, 
new  allowances  for  pre-Phase  n 
emissions  reductions  that  would  have 
been  achieved  in  the  absence  of 
substitution  and  reduced  utilization 
plans  imder  title  IV. 

C.  Other  Statutory  Provisions  Support 
Limiting  Entry  of  Phase  77  Units  Into 
Phase  I  and  Creation  of  New  Allowances 

The  Agency's  conclusion  that 
Congress  did  not  intend  to  allow 
creation  of  excess,  new  allowances 
through  entry  of  Phase  II  units  into 
Phase  I  is  supported  not  only  by  the 
emission  reduction  goals  of  title  IV  and 
the  purposes  of  the  substitution  and 
reduced  utilization  provisions,  but  also 
by  Congress'  approach  in  other  sections 
of  title  IV. 

In  section  405  of  the  Act,  Congress  set 
forth  the  procedures  for  allocating 
allowances  to  Phase  II  units  for  each 
year  in  Phase  D.  Beginning  in  2000,  each 
Phase  n  unit  that  would  otherwise  have 
emissicms  exceeding  its  allowances 
must  reduce  emissions  or  acquire  more 
allowances.  With  the  limited  exception 
in  section  404(e),  a  Phase  II  unit  that 
reduces  emissions  before  2000  is  not 
allocated  any  additional  allowances  for 
making  reductions  early. 

Under  section  404(e),  Congress 
permitted  the  allocation  of  additional 
allowances  for  early  emissions 
reductions  by  Phase  II  units  but  only 
imder  very  limited  drcxunstances.  In 
order  for  a  Phase  II  imit  to  qualify  for 
such  allowances,  the  unit  must  meet 
stringent  criteria,  including  the 
following: 

1.  The  Governor  of  the  State  in  which 
the  unit  is  located  authorized  the  unit 
to  reduce  emissions  prior  to  1995. 

2.  The  total  coal-fired  electric 
generation  of  the  unit's  utiUty  system  as 
a  percentage  of  total  system  generation 
decreased  by  more  than  20%  between 
January  1, 1980  and  December  31, 1985. 


3.  The  weighted  capacity  factor  for  all 
coal-fired  units  within  the  utiUty 
system,  averaged  from  January  1, 1985 
to  December  31, 1987,  was  less  than 
50%. 

4.  The  emission  reductions  are 
achieved  by  physical  changes  or 
changes  in  methods  of  operation  made 
after  November  15, 1990,  including 
changes  in  the  type  or  quality  of  fuel 
being  burned. 

5.  The  emission  reductions  are  made 
during  1995  through  1999. 

See  42  U.S.C.  7651d(e);  40  CFR 
73.16(a)  and  (b)  and  73.20(a)  and  (b); 
and  57  PR  29942-29943  (July  7, 1992). 

Further,  in  section  410  of  the  Act, 
Congress  directly  addressed  the  matter 
of  units  voluntarily  entering  the  Acid 
Rain  Program.  In  this  section.  Congress 
established  a  procedure  under  which 
owners  and  operators  of  units  can  elect 
to  enter  the  Add  Rain  Program,  receive 
allowances,  and  become  subject  to  the 
emissions  limitations  and  other 
requirements  of  the  program.  Congress 
was  careful  to  limit  such  voluntary 
entry  to  "any  unit  that  is  not,  nor  will 
become,  an  affected  unit  under  section 
403(e),  404,  or  405  (of  the  Act)."  42 
U.S.C.  7651i(a).  Congress  thereby 
excluded  Phase  II  units  from  electing 
into  Phase  I  under  section  410. 

The  fact  that  Congress  was  so  careful 
in  sections  404(e),  405,  and  410  to  limit 
the  ability  of  Phase  n  units  to  obtain 
allowances  for  emissions  reductions 
made  before  Phase  D  strongly  suggests 
that  other  sections  of  the  Act  should  not 
be  interpreted  to  allow  allowance 
allocations  for  all  such  reductions. 

IV.  Propoaed  Modificatioiu  otthe 
January  11, 1993  Regulatioiu 

A.  Substitution  Plans 

The  Agency  proposes  to  modify  the 
January  11, 1993  regulations  concerning 
substitution  plans  by  Umiting  the 
allowances  allocated  to  the  substitution 
unit  to  the  baseline  times  the  lesser  of 
1985  actual  or  allowable  emissions  rate, 
1990  actual  emissions  rate,  or  the  most 
stringent  federal  or  State  allowable  rate 
for  sulfur  dioxide  for  Phase  I  as  of 
November  15, 1990,  the  date  of 
enactment  of  title  IV  of  the  Act.  In 
addition,  it  is  proposed  that  the 
regulations  provide  that  having  a 
common  designated  representative  does 
not  meet  the  conunon  owner  or  operator 
requirement  for  substitution  plans. 

1.  Limiting  Allowances  Allocated  to 
Each  Substitution  Unit 

a.  Emissions  rate  used  in  allocating 
allowances.  Under  today's  proposal,  as 
in  the  January  11, 1993  regulations,  each 
unit  designated  as  a  substitution  unit  in 


an  approved  plan  becomes  a  Phase  I 
unit  and  is  allocated  allowances. 
However,  consistent  with  the  purposes 
of  section  404,  the  proposal  limits  the 
number  of  allowances  allocated  to  each 
substitution  unit  by  calculating  the 
allocation  based  on  an  emissions  rate 
that  is  more  representative  of  what 
would  have  beien  achieved  without  the 
substitution  plan.  A  substitution  unit 
will  be  allocated  allowances  equal  to 
baseline  times  the  lesser  of  the  unit's 
1985  actual  or  allowable  emissions  rate, 
the  unit's  1990  actual  emissions  rate,  or 
the  most  stringent  federal  or  State 
allowable  emissions  rate  as  of  November 
15, 1990  that  applies  to  the  unit  in 
1995-99.  In  contrast,  the  January  11, 
1993  regulations  consider  only  the 
unit's  1985  actual  or  allowable 
emissions  rate. 

As  discussed  above,  section  404(c) 
requires  that  the  substitution  plan 
include  a  demonstration  "to  the 
satisfaction  of  the  Administrator"  that 
the  plan  will  "achieve  the  same  or 
greater  emissions  reduction  than  would 
have  been  achieved  by  the  original 
affected  unit  and  the  substitute  unit  or 
units  without  such  substitution."  42 
U.S.C.  7651c(b)(5).  Upon  reflection,  the 
Agency  interprets  this  provision  to 
require  that  the  plan  achieve  total 
reductions  equal  to  or  greater  than  both; 
(i)  The  Table  A  unit's  reduction 
obligation  in  Phase  I,  and  (ii)  the 
reductions  that  the  substitution  unit 
would  have  made  if  it  had  not  entered 
Phase  I,  including  reductions  made  for 
economic  reasons  prior  to  passage  of 
title  rV  and  reductions  mandated  by 
federal  or  State  emissions  limitations 
adopted  prior  to  title  IV.  The  preamble 
to  the  January  11, 1993  regulations  set 
forth  a  different  interpretation  that  the 
Agency  now  concludes  is  erroneous. 

In  the  January  11, 1993  preamble,  the 
Agency  stated  that  any  reductions  in 
emissions  rate  that  have  been,  or  will 
be,  made  at  the  substitution  unit  after 
1985  without  the  substitution  plan  (e.g., 
reductions  for  economic  reasons  or 
required  by  federal  or  State  law)  "will 
not  have  resulted  from  title  IV"  and  so 
should  "not  be  counted  as  reductions 
that  would  have  occurred  without  the 
plan."  58  PR  3601  (emphasis  added). 
The  difficulty  with  this  interpretation  is 
that  it  appears  to  read  out  of  section 
404(b)(S)  the  requirement  to  ensure  that 
a  substitution  plan  does  not  negate 
reductions  "that  would  have  been 
achieved  by  *  *  *  the  substitute  unit 
•  •  *  without  such  substitution."  42 
U.S.C  7651c(b)(5).  hi  the  absence  of  the 
plan,  the  substitution  unit  would  not  be 
subject  to  title  IV  until  Phase  IL  If  only 
reductions  required  by  title  IV  were 
considered  under  section  404(b)(5),  the 
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amount  of  reductions  that  would  have 
been  achieved  by  the  substitution  unit 
without  the  plan  (i.e..  the  reductions  in 
Phase  I)  would  always  be  zero.  See 
Comments  of  Utility  Air  Regulatory 
Group  lUARG)  at  85  n.  90  (fded 
February  12. 1992);  and  56  FR  63015 
(December  3. 1991).  The  reference  to 
such  reductions  would  therefore  be 
meaningless,  hi  interpreting  the  Act,  it 
should  not  be  presumed  that  Congress 
adopted  meaningless  language.  See  U.S. 
V.  Menache.  348  U.S.  528,  538-9  (1955); 
Motor  S-  Equipment  Manufacturers 
Assn.  V.  E.P.A..  627  F.2d  1095,  1107-8 
(D.C.  Cir.  1979).  cert,  den.,  446  US.  952 
(1980). 

The  Agency  concludes  that  the  better 
interpretation  of  section  404(b)(5)  is  to 
take  into  account,  and  avoid  allocating 
allowances  to  the  substitution  unit  for, 
air  reductions  that  would  otherwise 
have  been  made  at  the  substitution  unit 
since  1985.5  Moreover,  the  Agency 
maintains  that  all  emissions  rate 
reductions  by  a  substitution  unit 
between  1985  and  2000  that  were 
mandated  by  federal  or  State  law  as  of 
the  enactment  of  title  IV  are.  by 
definition,  reductions  that  would 
otherwise  have  been  made  in  the 
absence  of  the  substitution  plan. 
Substitution  units  therefore  will  not  be 
allocated  allowances  based  on  an 
emissions  rate  that  is  greater  than  the 
most  stringent  emissions  limitation 
imposed  in  Phase  I  by  federal  or  State 
law,  as  of  November  15, 1990. 

The  Agency  notes  that  some  units 
may  have  muhiple  emissions  rate 
limitations  whose  applicability  depends 
on  certain  conditions  (e.g..  the 
operations  of  other  units  at  the  same 
plant).  In  such  cases,  the  Agency 
proposes  to  use  the  most  stringent  of 
those  limitations  for  the  unit. 

The  Agency  also  notes  that  some 
mandated  emissions  limitations  are  not 
unit  specific.  For  example,  under  some 
State  laws  (e.g.,  the  acid  rain  laws  for 
Massachusetts  and  Wisconsin),  a  utility 
has  a  maximum,  average  emissions  rate 
for  all  its  units  in  the  State.  Under  other 
State  laws  (e.g..  for  Minnesota),  a  utility 
has  a  total  tonnage  emissions  cap  for  all 
its  units  in  the  State.  In  order  to  account 


'EPA  may  have  some  authority  to  implement  the 
proper  interpretation  of  section  404(b)(5)  without 
revising  the  current  regutetions.  e.g..  by  announcing 
its  rejection  of  the  preamble  discussion  noted  above 
and  disapproving  substitution  plans  ttut  would 
result  in  allowance  allocations  for  emissions 
reductions  since  1985  that  are  not  the  result  of 
substitution  plans  under  title  IV.  S«e  40CFR 
72.4l(b)(l)(ii)  (repeating  the  requirement  in  section 
404(b)(5)).  However,  the  Agency  believes  that  a 
more  straightforward  solution  is  to  amend  the 
allovirance  allocation  formula  for  substitution  units 
to  reflect  clearly  the  proper  interpretation  of  the 
statute. 


for  this  variation  in  *v8y  that  emissions 
limitations  are  expressed,  the  Agency 
proposes  to  reserve  the  authority  to 
determine  on  a  case-by-case  basis  the 
federally  enforceable  or  State 
enforceable-emissions  limitations  that 
will  be  used  in  establishing  the 
allowance  allocation  for  substitution 
units.  Where  a  utility  is  required  to 
sulimit  upfront  to  the  State  a  plan  for 
complying  in  1995  with  a  State 
maximum,  average  emissions  rate  or 
total  tonnage  emissions  cap,  the  Agency 
may  exercise  this  authority  and  require 
use  of  the  individual-unit  emissions 
rates  set  forth  in  or  underlying  such  a 
plan  as  the  applicable  State  Umits  in 
Phase  I  for  purposes  of  determining 
allowance  allocations  for  substitution 
units. 

Comment  is  requested  on  how  to 
establish  the  State  limitation  when  no 
State  plan  is  submitted  upfront  for  1995. 
Further,  comment  is  requested  on  the 
Agency's  general  approach  to 
establishing  the  most  stringent 
emissions  limitation  and  on  whether  the 
discussion  here  concerning  how  the 
Agency  will  determine  the  federal  or 
State  emissions  limitation  in  particular 
circumstances  should  be  incorporated 
in  the  regulations.  After  reviewing  the 
comments,  tlie  Agency  may  incorporate 
in  the  final  rule  detailed  provisions 
explaining  how  to  determine  the 
emissions  limitation.  The  Agency  also 
requests  comment  on  alternative 
approaches,  for  example,  where  if  a 
State  law  imposes  a  maximum  utility- 
wide  average  emissions  rate,  that 
average  rate  would  be  used  as  the 
applicable  State  limit  for  each  unit. 

Comment  is  also  requested 
concerning  whether  the  Agency  should 
provide  for  an  end-of-year  review  in 
Phase  I  with  regard  to  substitution  units 
subject  to  a  State  utility-wide  average 
emissions  rate  or  tonnage  cap.  In  the 
end-of-year  review,  each  utility  subject 
to  such  a  State  limit  would  have  to 
demonstrate  whether,  if  the  allowances 
allocated  to  substitution  units  covered 
by  that  State  limit  were  treated  for 
purposes  of  the  review  as  emissions  by 
those  units,  the  utility  would  be  in 
compliance  for  that  year  with  the  State 
limit.  In  this  demonstration,  the  State 
methodology  for  determining 
compliance  would  be  applied,  but  using 
the  allocated  allowances,  rather  than 
actual  annual  emissions,  for  each 
substitution  unit  whose  allocation 
exceeded  its  emissions.  To  the  extent 
that  the  utility  would  not  be  in 
compliance,  allowances  allocated  to  the 
substitution  units  for  that  year  would  be 
surrendered.  To  the  extent  that  the 
utility  would  overcoraply  with  the  State 
limit,  additional  allowances  would  be 


allocated  to  the  substitution  units  for 
the  year  but  the  total  allowances 
allocated  to  any  substitution  unit  could 
still  not  exceed  the  amount  based  on  the 
lesser  of  1985  actual  or  allowable 
emissions  rate  or  the  1990  actual 
emissions  rate.  The  allowance  surrender 
or  the  allocation  of  additional 
allowances  would  be  distributed  among 
the  substitution  units  involved  in 
proportion  to  the  number  of  allowances 
that  they  were  originally  allocated. 
Comment  is  requested  on  this  approach 
and  on  whether  any  limits  should  be 
imposed  on  the  trading  of  allowances 
allocated  to  such  substitution  units 
prior  to  this  end-of-year  review.  (To  the 
extent  such  limits  are  appropriate, 
§  73.52.  in  addition  to  §  72.41.  would  be 
revised  to  incorporate  such  limits.) 

In  addition  to  federal  or  State 
mandated  emissions  rate  reductions, 
some  substitution  units*  emissions  rates 
have  been,  or  will  be.  reduced  after  1985 
for  economic  reasons.  To  the  extent  a 
unit's  emissions  rate  reductions  are 
caused  by  economic  factors  that  would 
have  existed  even  if  the  unit  did  not 
become  a  substitution  unit,  such 
reductions  should  also  be  taken  into 
account  under  section  404(b)(5).  For 
example,  some  units  may  have  found  it 
economical  to  switch  to  lower  sulfur 
fuel  even  in  the  absence  of  any 
obligation  to  hold  allowances  to  cover 
emissions.  Allowances  should  not  be 
allocated  for  such  reductions.  EPA 
believes  that  this  approach  is  reasonable 
because  prior  to  enactment  of  the  Clean 
Air  Act  Amendments  of  1990,  utilities 
had  no  reason  to  believe  that  such 
reductions  would  generate  nationally 
tradable  allowances  under  the  Act. 

For  the  implementation  of  section 
404(b)(5)  to  be  administratively  feasible, 
the  Agency  believes  that  there  must  be 
a  bright  line  drawn  to  determine 
whether  a  unit's  voluntary  reductions 
(i.e.,  those  that  are  not  mandated  by 
law)  in  emissions  rate  between  1985  and 
2000  would  have  occurred  even  if  the 
unit  were  not  a  substitution  unit.  The 
Agency  is  concerned  about  the  tmie- 
and  resource-consuming  process  of 
case-by-case  determination.  In  order  to 
avoid  the  need  to  resolve  issues  such  as 
whether  a  particular  unit  took  actions  to 
reduce  its  emissions  rate  in  anticipation 
of  becoming  a  substitution  unit,  the 
Agency  proposes  to  treat  all  voluntary 
emissions  rate  reductions  after  1985  and 
through  1990.  the  year  in  which  title  IV 
of  the  Act  was  passed,  as  reductions  that 
would  have  occurred  in  the  absence  of 
a  substitution  plan.  Even  though 
reductions  after  1990  perhaps  would 
have  occurred  in  the  absence  of  the 
substitution  plan,  this  is  difficuhio 
determine  for  periods  after  the 
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substitution  provision  was  enacted. 
December  31, 1990  is  used  as  the  cut- 
off point  since  emissions  rate  data  is 
available  on  a  calendar  year  basis.  A 
unit's  1990  emissions  rate  (which  is  the 
most  recent,  actual  rate  prior  to  the 
enactment  of  title  IV)  will  therefore  be 
treated  as  representative  of  its  emissions 
rate  in  Phase  I  in  the  absence  of  a 
substitution  plan.  All  voluntary 
emissions  rate  reductions  after  1990  will 
be  treated  as  reductions  that  would  not 
otherwise  have  occurred.  Consequently, 
substitution  units  should  not  be 
allocated  allowances  at  a  rate  greater 
than  either  the  1990  actual  emissions 
rate  or  the  emissions  limitation  required 
by  federal  or  State  law  for  Phase  I  as  of 
November  15,  1990. 

Consistent  with  the  approach 
proposed  with  regard  to  voluntary 
reductions,  the  Agency  proposes  to  use 
1990  as  the  cut-off  point  with  regard  to 
federal  or  State  mandated  emissions  rate 
reductions.  The  Agency  believes  that 
the  best  approach  is  to  establish  a  bright 
line  as  to  whether  a  federal  or  State  law 
mandating  an  emissions  rate  reduction 
would  have  been  adopted  in  the  absence 
of  substitution  plans  under  title  IV. 
Consequently,  only  those  emissions  rate 
reductions  that  were  mandated  by 
federal  or  State  law  adopted  on  or  before 
November  15, 1990,  the  enactment  date 
of  title  rV,  will  be  treated  as  reductions 
that  would  otherwise  have  occurred. 
Since  dates  of  adoption  of  mandated 
emissions  limitations  can  be  precisely 
determined,  there  is  no  need  to  use 
December  31,  1990  as  the  cut-off  point. 

In  sum,  the  Agency  proposes  that 
substitution  units  be  allocated 
allowances  based  on  the  lesser  of  four 
emissions  rates:  1985  actual  emissions 
rate,  1985  allowable  emissions  rate, 
1990  actual  emissions  rate,  or  the  most 
stringent  federal  or  State  allowable 
emissions  rate  applicable  in  1995-99  as 
of  November  15, 1990.  The  first  two 
emissions  rates  are  set  forth  in  section 
404(b)(2)  of  the  Act.  The  latter  two  are 
added  in  order  to  ensure,  in  accordance 
with  section  404(b)(5),  that  a 
substitution  plan  will  result  in  at  least 
the  same  amount  of  reductions  that 
would  have  occurred  without  the  plan. 
Consistent  with  the  position  adopted  in 
the  January  11. 1993  regulations 
concerning  the  use  of  current  allowable 
emissions  rate  with  regard  to  Phase  I 
extensions  (58  FR  3604),  the  most 
stringent  allowable  rate  for  purposes  of 
substitution  plans  will  be  the  most 
stringent  rate  (as  of  November  15. 1990) 
afler  conversion  to  pounds  per  mmBtu 
but  without  any  annualization. 

The  Agency  recognizes  that  the 
proposal  relies  on  information  (i.e.,  the 
1990  actual  emissions  rate  and  the  most 


stringent  federal  or  State  allowable 
emissions  rate  for  the  substitution  unit) 
that  is  not  specifically  listed  in  section 
404(b)  as  information  required  in  a 
proposed  substitution  plan.  However, 
the  Agency  concludes  that  section 
404(b)  provides  adequate  authority  to 
require  submission  of  the  additional 
data  and  to  use  the  data  to  calculate  the 
allowance  allocation  under  the  plan. 
Section  404(b)(6)  requires  designated 
representatives  to  submit  "such  other 
information  as  the  Administrator  may 
require."  42  U.S.C  7651c(b)(6). 
Moreover,  using  the  1990  emissions  rate 
and  the  most  stringent  allowable  rate  to 
allocate  allowances  is  a  reasonable 
exercise  of  the  Administrator's  broad 
discretion,  in  approving  substitution 
plans  under  section  404(c).  to  impose 
"modifications  or  conditions  •  •  • 
which  will  ensure  the  emissions 
reductions  contemplated  by  |     ]  title 
IIVI."  42  U.S.C  7651c(c).«  Finally,  since 
reliance  on  substitution  plans  is 
optional  and  the  use  of  the  most 
stringent  allowable  rate  (in  conjuction 
with  the  1985  actual  or  allowable  rate 
and  the  1990  actual  rate)  to  allocate 
allowances  under  such  plans  is 
necessary  to  meet  statutory  emissions 
reduction  goals,  it  is  difficult  to  see  how 
such  use  of  the  most  stringent  allowable 
rate  could  be  viewed  as  unfair  to 
utilities  located  in  States  that  mandated 
reductions.  This  approach  simply 
prevents  the  creation  of  excess,  new 
allowances  and  thereby  ensures  that 
reductions  mandated  by  such  States  are 
not  used  to  increase  emissions 
elsewhere  above  the  levels  that  title  IV 
was  intended  to  achieve. 

Comment  is  requested  on  whether  it 
would  be  appropriate  for  the  Agency  to 
consider  only  emissions  rate  reductions 
mandated  by  federal  or  State  law  in 
determining,  under  section  404(b)(5)  of 
the  Act.  what  emissions  reductions 
would  have  been  achieved  without  the 
substitution  plan  and  therefore  how 
many  allowances  should  be  allocated  to 
substitution  units  (either  upfront  or  in 
an  end-of-  year  review).  In  this  regard, 
the  Agency  also  asks  for  comment  on 
the  need  for,  and  policy  and  practical 
implications  of,  including  or  not 


•The  propoMl  is  also  a  reasonable  exercise  of  the 
Administrator's  authority  under  section  404(c)  to 
ensure  that  substitution  plans  are  approved  to  the 
extent  that  they  are  "consistent  with  the  orderly 
functioning  of  the  allowance  system."  42  U.S.C 
765lc(c).  The  creation  of  excess,  new  allowances 
interferes  with  the  allowance  system  in  two  ways. 
First,  introducing  allowances  into  the  system  that 
were  not  Intended  by  Congress  and  that  are  in 
excess  of  the  substitution  unit's  emissions  in  the 
absence  of  the  plan  will  tend  to  skew  the  market 
price  of  an  allowance.  Second,  allowing  such 
allowances  into  the  system  undermines  its  integrity 
and  may  encourage  further  attempts  at  gaming. 


including  voluntary  reductions  in 
determining  the  emissions  reductions 
without  the  plan.  Comment  is  also 
requested  on  whether  it  is  appropriate 
for  the  Agency  to  consider  voluntary 
reductions  by  using  the  1990  emissions 
rate  as  one  of  the  criteria  for 
determining  how  many  allowances 
should  be  allocated.  Comment  on 
alternatives  to  the  1990  emissions  rate 
and  the  policy  and  practical 
implications  of  such  alternatives  is 
requested. 

b.  Utilization  used  in  allocating 
allowances.  Under  today's  proposal,  a 
substitution  unit's  allowance  allocation 
is  calculated  by  multiplying  the  lower  of 
the  above-discussed  four  emissions  rates 
by  the  baseline,  which  reflects  1985-87 
utilization.  In  the  public  comments  that 
preceded  the  January  11. 1993  / 

regulations,  some  commenters  suggested 
that  the  allowance  allocation  be  based 
on  current  utilization  at  the  time  the 
permit  application  is  submitted. 
Allegedly,  current  utilization  would  be 
a  more  reasonable  projection,  than 
baseline,  of  the  substitution  unit's 
utilization  in  Phase  I  in  the  absence  of 
a  substitution  plan.  58  FR  3600-3601: 
Comments  of  National  Rural  Electric 
Cooperative  Association  (NRECA)  at  6- 
7  (filed  February  12. 1992).  In 
developing  today's  proposal,  the  Agency 
reconsidered  the  option  of  requiring 
utilities  to  project  what  future 
utilization  of  the  substitution  units 
would  be  in  Phase  I  without  the 
substitution  plan.  The  Agency 
concludes  that,  particularly  since 
utilization  can  vary  greatly  from  year  to 
year,  there  is  no  basis  for  assuming  that 
such  future  utiUzation  would  equal 
current  utilization,  which  occurs  before 
Phase  I,  and  that  it  would  be  very 
difficuh  for  the  utilities  to  make 
accurate  utilization  projections. 
Similarly,  it  would  be  difficuh  for  the 
Agency  to  evaluate  such  projections  to 
ensure  that  they  would  not  result  in  the 
creation  of  excess,  new  allowances.  See 
Comments  of  UARG  at  58  and  n.  57  and 
92. 

While  projections  are  used  to  allocate 
allowances  from  the  Phase  I  extension 
reserve,  the  use  of  projections  under 
substitution  plans  is  more  problematic. 
The  Phase  I  extension  reserve  is  fixed 
and  thus  there  is  a  limit  on  the  total 
number  of  allowances  that  can  be 
allocated  based  on  projections.  42 
U.S.C.  7651c(a)(2).  Unduly  high 
projections  in  that  context  will  affect  the 
distribution  of  Phase  I  extension 
allowances  among  applicants  for  the 
Phase  I  extension  but  will  not  increase 
the  total  number  of  allowances  allocated 
under  the  Phase  I  extension. 
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In  contrast,  there  is  no  express 
statutory  Hmit  on  the  total  number  of 
allowances  that  can  be  allocated  to 
substitution  units.  Allocating 
allowances  based  on  projected 
utilization  would  mean  that  the  higher 
the  projection,  the  greater  the  total 
number  of  excess,  new  allowances  that 
would  be  created.  Consequently, 
allocating  allowances  based  on  a  higher 
utilization  than  the  substitution  unit 
would  have  had  without  the 
substitution  plan  would  have  the  same 
result  as  allocating  allowances  based  on 
a  higher  emissions  rate  than  that  which 
the  unit  would  otherwise  have  had.  In 
either  case,  new  allowances  would  be 
created  that  could  result  in  fewer  total 
reductions  than  in  the  absence  of  the 
substitution  plan.  This  is  precisely  the 
result  that  Congress  required  the 
Administrator  to  prevent.  The  Agency 
does  not  believe  that  it  would  have 
sufHcient  information  or  expertise  to 
ensure  that  the  utilization  projections 
were  sufficiently  accurate  to  prevent 
this  result. 

Moreover,  even  if  the  Agency  could 
ensure  sufficiently  accurate  utilization 
projections,  allocating  allowances  based 
on  them  could  still  compromise  the 
statutory  requirement  of  no  fewer 
reductions  than  without  the  substitution 
plan.  A  substitution  unit  that  was 
allocated  allowances  based  on  projected 
utilization  could  decrease  its  utilization 
below  the  projected  level  and  shift  the 
generation  to  another  Phase  II  unit  that 
was  not  subject  to  the  requirement  to 
hold  allowances  in  Phase  I.  This  is 
analogous  to  the  problem  that  Congress 
recognized  with  regard  to  "initially 
affected  units"  in  Phase  I  (and  other 
Phase  I  units)  and  resolved  in  section 
408(c)(1)(B)  by  requiring  reduced 
utilization  plans.  Senate  Rep.  No.  101- 
228  at  334.  However,  section 
408(c)f  1){B)  addresses  only  decreases  of 
utilization  below  baseline,  not  decreases 
below  a  projected  utilization. 

Rather  than  attempting  to  craft  a 
second  "reduced  utilization" 
requirement  solely  for  substitution 
units,  the  Agency  concludes  that  the 
better  and  more  administratively 
feasible  approach  is  to  allocate 
allowances  to  substitution  units  using 
their  baseline.  The  existing  reduced 
utilization  provisions  in  section 
408(c)(1)(B)  will  then  continue  to  apply 
to  such  substitution  units  and  ensure 
that  reductions  that  would  have  been 
achieved  without  the  substitution  plan 
will  not  be  circumvented  by  the 
substitution  unit  shifting  generation  to 
other  units  not  subject  to  allowance 
requirements  in  Phase  I.  The  Agency 
requests  comment  on  whether  an  up- 
dated or  projected  level  of  utilization 


should  be  used,  rather  than  baseline,  in 
allocating  allowances  to  substitution 
units. 

2.  Limiting  number  of  substitution 
units 

The  Agency  considered  modifying  the 
January  11, 1993  regulations  to  make 
upftx)nt  approval  of  the  designation  of 
substitution  units  and  allocation  of 
allowances  to  such  units  contingent  on 
an  end-of-year  review  of  the  need  for 
such  units  for  each  year  that  the  plan 
was  in  effect.  Under  such  an  approach, 
the  Agency  would  allow  only  those 
designations  of  substitution  units  that 
actually  proved  to  be  needed. 

The  Agency  would  determine  at  the 
end  of  each  year  whether  the  Table  A 
unit  actually  had  any  reduction 
obligation  to  reassign  to  a  substitution 
unit,  i.e..  whether  the  Table  A  unit  had 
emissions  in  excess  of  its  allowance 
allocation.  The  Agency  would  also 
determine  each  year  the  extent  to  which 
each  substitution  unit  had  an  allowance 
allocation  exceeding  actual  emissions 
and  thus  could  provide  extra  allowances 
to  the  Table  A  unit. 

The  number  of  units  treated  as 
substitution  units  for  the  year  would  be 
limited  to  the  minimum  necessary  to 
provide  allowances  needed  to  ensure 
that  the  Table  A  unit  could  cover  its 
emissions.  Any  additional  units  that 
had  been  designated,  and  allocated 
allowances,  as  substitution  units  would 
be  de-designated  for  the  year  and  would 
be  required  to  siurender  their  allocated 
allowances.  In  order  to  ensure  that  there 
would  be  sufficient  allowances  for  the 
surrender,  the  substitution  units  could 
be  barred  from  transferring  their 
allocated  allowances  for  a  given  year 
until  completion  of  the  year-end  review 
for  that  year. 

The  Agency  believes  that  requiring 
end-of-year  review  of  the  need  for 
substitution  units  and  thereby  limiting 
the  number  of  such  units  is  probably 
unnecessary  but  only  if  allowance 
allocations  for  substitution  units  are 
hmited  as  proposed  above.  If  each 
substitution  unit  is  allocated  allowances 
based  on  no  greater  an  emissions  rate 
than  its  1985  actual  or  allowable,  1990 
actual,  or  most  stringent  allowable 
emissions  rate  and  is  subject  to  reduced 
utilization  requirements,  the 
substitution  imit  will  have  to  use  up  all 
or  almost  all  of  its  allocated 
allowances — either  to  cover  its 
emissions  or  to  account  for  its  reduced 
utilization — unless  that  unit  voluntarily 
reduces  its  emissions  rate  to  an  even 
lower  level.  This  significantly  limits  the 
abiUty  of  a  substitution  unit  to  create 
new  allowances  in  excess  of  its  Phase  I 
emissions,  which  allowances  could  be 
banked  or  transferred  to  other  units. 


Moreover,  since  any  new  allowances 
will  result  from  reductions  that  would 
be  unlikely  to  occur  in  the  absence  of 
a  substitution  plan,  the  allowances  will 
not  result  in  fewer  total  reductions  than 
would  have  been  achieved  without  the 
substitution  plan. 

The  Agency  requests  comment  on  its 
determination  that  end-of-  year  review 
of  the  need  for  substitution  units  is  not 
necessary.  To  the  extent  commenters 
believe  that  end-of-year  review  is 
needed,  they  are  requested  to  address 
the  above  explanation  of  how  the  review 
would  be  conducted. 

3.  Requiring  Common  Owner  or 
Operator 

The  January  11. 1993  regulations 
provide  that  the  statutory  requirement 
that  the  Table  A  unit  and  its 
substitution  unit  have  a  common  owner 
or  operator  is  satisfied  where  such  units 
have  a  common  designated 
representative.  40  CFR  72.41(b)(l)(i):  see 
also  42  U.S.C  7651c(b).  The  regulations 
also  allow  the  selection  of  an  alternate 
designated  representative  to  act  in  lieu 
of  the  designated  representative.  40  CFR 
72.22(a).  The  regulations  do  not 
expressly  address  whether  having  a 
common  alternate  designated 
representative  alone  meets  the  common 
owner  or  operator  requirement. 

The  Agency  proposes  to  reverse  its 
interpretation  that  having  a  common 
designated  representative  meets  the 
statutory  requirement  of  a  common 
owner  or  operator.  In  the  January  11. 
1993  regulations,  the  Agency  concluded 
that,  "lijn  general,  a  designated 
representative  is  not  considered  to  be  an 
operator."  58  FR  3600.  This  is  because 
the  Act  distinguishes  between 
designated  representatives  and  owners 
and  operators.  See  58  FR  3599.  On  one 
hand,  the  Act  states  that  designated 
representatives  represent  owners  and 
operators  and,  in  that  capacity,  are 
responsible,  along  with  owTiers  and 
operators,  for  holding  and  transfering 
allowances  and  submitting  and 
complying  with  permit  appUcations  and 
compliance  plans.  15  U.S.C.  7651a(26), 
7651b(b).  7651g(c)(l),  (d)(2),  and  (h)(1). 
On  the  other  hand,  the  Act  makes  only 
owners  and  operators  responsible  for 
meeting  emissions  limitations  and 
monitoring  requirements.  15  U.S.C 
7651(c)(a),  7651d(a).  and  7651k. 

However,  the  Agency  determined,  in 
the  preamble  of  the  January  11. 1993 
regulations,  that  "(iln  some  cases"  the 
designated  representative's  "duties  and 
level  of  responsibility  can  be  equivalent 
to  that  of  an  operator."  Id.  One  such 
case,  identified  by  the  Agency,  was 
where  a  designated  representative 
represents  multiple  sources 
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partidpMting  in  a  substitution  plan  and 
lacking  any  other  common  owner  or 
operator.  In  that  case,  the  designated 
representatkve's  responsibilities  are 
allegedly  "broad  enough  to  bring  him  or 
her  within  the  definition  of  operator." 
Id.  The  problem  with  that  anaJjrsis. 
upon  reflection,  is  that  it  is  difficuh  to 
see  how  a  designated  representative's 
responsibilities  in  a  multi-source 
substitution  plan  are  actually  any 
broader  or  more  complex  than  they  are 
under  other  compliance  options 
involving  multiple  owners  and 
operators  and  multiple  units  and 
sources. 

In  order  to  use  the  substitution 
compUance  option,  a  designated 
representative  must  submit  a 
substitution  plan  thai  covers  all  the 
units  involved  and  that  is  included  in 
the  permit  applications  of  the  sources  at 
which  such  units  are  located.  See  40 
CFR  72.41(b)(2).  A  common  designated 
representative  must  coordinate  among 
owners  ar  -I  operators  of  the  sources  that 
he  or  she  represents  to  the  extent 
necessary  to  ensure  that  he  or  she  is 
authorized  by  the  owners  and  operators 
to  submit  such  a  plan.  See  40  CFR 
72.21(b)(1).  Once  the  substitution  plan 
is  approved,  the  owners  and  operators 
of  a  unit  under  the  plan  are  liable  for 
violations  of  the  plan  at  that  unit  or  at 
any  other  unit  that  is  its  substitution 
imit  or  for  which  it  is  a  substitution 
unit.  40  CFR  72.41(e)(2). 

Designated  representatives  have 
similar  responsibilities  under  other 
multi-unit  compliance  options.  For 
example,  Phase  I  extension  plans  can 
involve  a  control  unit  at  one  source  and 
transfer  units  at  other  sources  and  the 
sources  involved  need  not  have 
common  owners  or  operators.  In  that 
case,  the  designated  representatives  of 
the  sources  involved  must  coordinate 
among  owners  and  operators  of  the 
sources,  a(,ree  on  a  single  Phase  I 
extension  plan,  and  sign  and  submit  the 
plan  as  part  of  their  respective  permit 
applications.  See  40  CFR  72.40{b)(l)(i) 
and  72.42(b)(2)(ii).  Under  an  approved 
Phase  I  extension  plan,  owners  and 
operators  are  potentially  liable  for 
violations  of  the  plan  by  other  units 
governed  by  the  plan.  See  40  CFR 
72.42(0(1)  and  (4). 

The  situation  is  similar  for  reduced 
utilization  plans,  which  can  involve  a 
Phase  I  unit  and  compensating  units 
located  at  muhiple  sources.  All  the 
designated  representatives  must  agree 
on  and  submit  a  single  plan.  See  40  CFR 
72.40(b)(l)(i)  and  72.43(b)(4).  Further, 
under  §  72.91(a),  the  designated 
representatives  of  the  Phase  I  unit  and 
compensating  units  under  a  plan  must 
use  consistent  figures  in  their  annual 


compliance  certification  reports  to 
calculate  the  adjusted  utiUzation  of  the 
respective  units.  See  40  CFR 
72.91(a)(3)(ii)  and  (4).  Under  Option  1  of 
today's  proposal,  the  designated 
representatives  of  units  under  an 
approved  plan  will  also  have  to 
cooperate  in  order  to  meet  the  special 
end-of-year  reporting  requirements  for 
determining  which  compensating  units 
are  necessary.  See  section  IV(B)(1)  of 
this  preamble.  Again,  owners  and 
operators  are  potentially  liable  for 
violations  of  the  plan  by  other  units 
governed  by  the  plan.  40  CFR 
72.43(f)(3). 

In  short,  the  common  designated 
representative's  responsibilities  under  a 
multi-source  substitution  plan  are  no 
broader  or  more  complex  than  those  of 
designated  representatives  under  multi- 
source  Phase  I  extension  or  reduced 
utilization  plans.  The  Agency  concludes 
that  there  is  no  basis  for  treating 
designated  representatives  in  the 
context  of  substitution  plans  differently 
than  in  the  context  of  other  compliance 
options.  Moreover,  there  is  nothing 
unique  to  substitution  plans  (other  than 
the  declaration,  in  the  January  11, 1993 
regulations,  that  a  common  designated 
representative  "is"  an  operator  under  a 
substitution  plan)  that  would  make  the 
designated  representative,  rather  than 
simply  the  owners  and  operators, 
responsible  for  meeting  emissions 
limitations  or  monitoring  requirements 
that  are  applicable  to  all  Phase  I  imits. 
Under  all  these  multi-unit  compliance 
plans,  the  designated  representative 
actually  has  less  extensive 
responsibilities  than,  and  thus  should 
not  be  considered  to  be,  an  owner  or 
operator. 

Finally,  in  the  preamble  of  the 
January  11, 1993  regulations,  the 
Agency  suggested  that  treating  a 
common  designated  representative  as  an 
operator  would  give  small  utilities 
flexibility  to  use  substitution  plans. 
However,  the  Agency  notes  that  none  of 
the  permit  applications  submitted  in 
February  1993  included  substitution 
plans  using  a  common  designated 
representative  as  the  common  owner  or 
operator.  Subsequently,  one  such  plan 
involving  four  permit  applications  was 
submitted  but  none  of  tne  applications 
involved  small  utilities.  The  Agency 
requests  comment  on  the  effect  that  the 
proposed  interpretation  of  the 
requirement  of  a  common  owner  or 
operator  would  have  on  the  ability  of 
utilities  to  bring  in  selected  Phase  U 
units  into  Phase  I  as  substitution  units 
and,  as  a  result,  on  their  ability  to  create 
new  allowances. 

While  the  Agency  projwses  to  change 
its  interpretation  in  the  January  11, 1993 


regulations  that  a  common  designated 
representative  meets  the  statutory  - 
comraon-owner-or-operator  requirement 
for  substitution  plans,  the  Agency  notes 
that  in  the  absence  of  such  a  change,  it 
would  still  be  necessary  to  clarify  that 
having  a  common  alternate  designated 
representative  would  not  meet  the 
statutory  requirement.  Whatever 
determination  is  made  concerning  the 
responsibilities  of  designated 
respresentatives  as  compared  to  those  of 
owners  and  operators,  the  Agency 
believes  that  an  alternate  designated 
representative  clearly  does  not  carry  the 
same  level  of  responsibilities  as  a 
designated  representative. 

While  the  alternate  designated 
representative  can  act  in  lieu  of  the 
designated  representative,  the  latter  is 
expected  to  be  the  primary 
representative.  For  this  reason,  where 
the  Administrator  determines  that  the 
designated  representative  and  the 
alternate  designated  representative  have 
taken  "concurrent  and  conflicting" 
actions,  the  action  of  the  designated 
representative  "shall  take  precedence." 
40  CFR  72.22(c).  Moreover,  the  purpose 
of  allowing  a  unit  to  have  an  alternate 
designated  representative  is  to  ensure 
that  there  will  be  someone  to  represent 
the  unit  in  the  event  that  the  designated 
representative  is  unavailable.  See  56  FR 
63009.  It  is  possible  that  the  alternate 
designated  representative  will  never 
actually  have  to  take  any  actions.  There 
is  therefore  ik)  logical  basis  to  treat  a 
common  alternate  designated 
representative  as  equivalent  to  a 
common  designated  representative. 

4.  Other  Changes 

The  Agency  proposes  to  make  other 
minor  changes  to  clarify  the  current 
§  72.41.  For  example,  under  the  current 
rule,  substitution  allowances  may  be 
distributed  in  the  plan  between  the 
substitution  unit  and  the  Table  A  unit. 
However,  there  may  be  more  than  one 
Table  A  unit  in  a  plan  and  each 
substitution  unit  may  not  be  designated 
by  all  the  Table  A  units.  The  language 
of  the  current  regulation  is  not  clear  on 
how  allowance  distribution  is  to  occur 
in  such  a  case.  The  Agency  proposes  to 
modify  the  regulation  to  make  it  clear 
that  substitution  allowances  may  be 
distributed  from  a  given  substitution 
unit  only  to  the  respective  Table  A  unit 
that  designated  that  substitution  unit. 

B.  Reduced  Utilization  I^ans 

The  January  11, 1993  regulations 
concerning  reduced  utiUzation— and  the 
rulemaking  proposal  and  public 
comments  that  preceded  those 
regulations — focused  primarily  on 
concerns  that  utilities  might  be  unable 
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to  designate  a  compensating  unit  and 
therefore  might  engage  in  uneconomic 
dispatching  in  order  to  avoid  reduced 
utilization  that  would  require  such 
designation.  See  56  FR  63020; 
Comments  of  UARG  at  35;  Comments  of 
NRECA  at  23-4;  and  Comments  of 
Environmental  Defense  Fund  at  3  (filed 
February  12. 1992).  To  allay  these 
concerns.  S  72.43  of  the  January  11, 
1993  regulations  establishes  broad  safe 
harbors  under  which  the  requirement  to 
submit  a  reduced  utilization  plan  may 
be  avoided.  40  CFR  72.43(e).  Further. 
§§  72.91  and  72.92  of  the  regulations  set 
forth  an  allowance  surrender  procedure 
for  accounting  for  the  emission 
conseouences  of  utilizing  a  Phase  I  unit 
below  baseline.  40  CFR  72.91(a)  and 
72.92(a)  and  (c).  The  allowance 
surrender  procedure  gives  utilities  the 
flexibility  to  use  economic  dispatching 
without  designating  compensating  units 
and  still  accounts  for  the  emissions 
consequences  of  load  shifts  from  Phase 
I  units  to  non-Phase  I  units. 

While  the  January  11, 1993 
regulations  address  when  utilities  can 
avoid  submitting  reduqed  utilization 
plans,  the  significant  number  of  reduced 
utilization  plans  and  compensating 
units  proposed  in  the  Phase  I  permit 
applications  highlight  the  opposite 
problem?  utilities  actively  seeking 
reduced  utilization  plans  and 
designating  compensating  units  in  order 
to  create  excess,  new  allowances  by 
bringing  Phase  11  units  into  Phase  I.  The 
designation  of  compensating  units 
under  reduced  utilization  plans  should 
be  limited  to  cases  where  the 
designation  will  serve  the  statutory 
purpose  of  section  408(c)(1)(B),  i.e..  to 
account  for  emissions  from  generation 
that  is  provided  by  a  Phase  II  unit  and 
that  is  needed  to  compensate  for  the 
reduced  utilization  of  a  Phase  I  unit. 

Although  the  current  regulations 
implementing  substitution  and  reduced 
utilization  plans  pose  similar  problems 
concerning  the  creation  of  allowances, 
the  Agency  is  proposing  different 
approaches  in  modifying  the 
requirements  for  the  two  compliance 
options.  In  contrast  with  sections  404 
(b)  and  (c).  which  give  the 
Administrator  discretion  in  determining 
how  many  allowances  to  allocate  to 
substitution  units,  section  408(c)(1)(B) 
states  the  formula  for  allocating 
allowances  for  compensating  units.  In 
order  to  ensure  that  reduced  utilization 
plans  are  used  as  a  means  of  accounting 
for  emissions  from  load  shifting  and  not 
as  a  method  of  creating  excess,  new 
allowances  through  early  entry  of  Phase 
II  units  into  Phase  I.  the  Agency  must 
limit  the  circumstances  under  which 


Phase  II  units  can  become  compensatina 
units.'  * 

Today,  the  Agency  is  proposing  two 
basic  options  for  limiting  the 
designation  of  compensating  units.  The 
Agency  requests  comment  on  both 
options. 

Under  Option  1.  units  will  be  allowed 
to  become  compensating  units  and  will 
be  allocated  allowances  only  where 
there  is  a  demonstration  that  the 
compensating  units  are  actually  needed 
to  account  for  reduced  utilization.  The 
Agency  proposes  in  Option  1  to  modify 
the  reduced  utilization  provisions  by 
granting  upfront  approval  of  a  reduced 
utilization  plan  with  compensating 
units  but  making  approval  contingent 
on  an  end-of-year  determination  by  the 
AdminisU^tor  that  each  compensating 
unit  is  needed  for  the  year.  A  unit 
designated  as  a  compensating  unit  will 
become  a  Phase  I  unit  and  will  be 
allocated  allowances  upon  upfront 
approval  of  the  reduced  utilization  plan 
and  issuance  of  the  Acid  Rain  permit 
containing  the  plan. 

However,  a  compensating  unit  will 
not  be  allowed  to  transfer  allowances 
allocated  for  any  given  year  in  Phase  I 
unless  and  until  an  end-of-year 
determination  of  need  is  made  for  that 
unit  for  that  year.  A  compensating  unit 
will  be  deemed  to  be  needed  only  if 
certain  specified  conditions  are  met.  If 
those  conditions  are  not  met.  the  unit 
will  be  retroactively  de-designated  for 
the  year  and  the  allowances  allocated 
for  the  year  will  be  deducted.  The 
limitation  on  U^nsfer  will  ensure  the 
availability  of  the  allowances  for  such 
end-of-year  deduction  and  will  prevent 
the  use  of  what  are  potentially  excess 
allowances  by  other  units  in  the 
meantime.  Since  section  408(c)(1)(B)  of 
the  Act  does  not  specify  when 
allowances  are  to  be  allocated  to 
compensating  units,  the  Agency  could 
have  delayed  any  allocation  until 
completion  of  the  end-of-year  review. 
The  Agency  maintains  that  the  approach 
proposed  here  is  within  its  authority 


'EPA  believes  that  it  has  authority  under  the 
current  reguUtioiu  to  limit,  at  least  to  some  extent 
the  ability  of  utilities  to  designate  compensating 
units  and  create  excess,  new  allowances.  For 
example,  where  a  reduced  utilization  plan 
designates  compensating  units  that  are  not  shown 
to  provide  compensating  generation  under  the  plan 
or  the  approval  of  a  plan  would  result  in  fewer  total 
emissions  reductions  than  intended  by  Congress, 
the  Administrator  may  rely  on  her  authority  under 
section  408(c)(2)  of  the  Act  to  disapprove  the  plan 
or  approve  it  with  changes  necessary  to  prevent  the 
creation  of  excess,  new  allowances.  Although  the 
Agency  U  reviewing  the  reduced  utilization  plans 
already  submitted  and  determining  whether  they 
are  consistent  with  section  408(c)(1)(B)  and  title  IV 
generally,  the  Agency  also  maintains  that  the 
current  rule  should  be  revised  to  establish  detailed 
criteria  for  approval  of  such  plans. 


and  is  more  consistent  with  the  overall 
operation  of  the  Acid  Rain  Program 

Current  §  73.52  will  be  revised  both  to 
reflect  this  transfer  limitation  and  to 
make  it  clear  the  transfer  limitation  (and 
the  one  under  $  72.44  (repowering)) 
apply  to  transfers  of  specific  allowances 
and  of  allowances  in  perpetuity.  (The 
latter  revision  to  §  73.52  wll  also  be 
made  under  Option  2  (discussed  below) 
with  regard  to  the  §  72.44  transfer 
limitation.) 

In  the  end-of-year  review,  a  unit  will 
be  deemed  to  be  needed  as  a 
compensating  unit  only  for  years  in 
which:  the  Phase  I  unit  actually  had 
utilization  below  baseline;  the  Phase  I 
units  in  the  initial  Phase  I  unit's 
dispatch  system  actually  had  total  net 
utilization  below  the  sum  of  their 
.   baselines  after  taking  account  of  all 
sulfur-free  generation  acquired  by  the 
dispatch  system;  and  the  proposed 
compensating  unit  actually  provided 
compensating  generation  to  that 
dispatch  system.  Further,  the  number  of 
compensating  units  allowed  under  a 
single  reduced  utilization  plan  will  be 
limited  to  the  number  needed.  As  part 
of  the  end-of-year  review,  the 
Administrator  will  determine  how 
much  compensating  generation  all  the 
onginal  Phase  I  units  in  the  dispatch 
system  potentially  needed  and  how 
much  excess  generation  each 
compensating  unit  proposed  for  any 
such  Phase  I  unit  potentially  could  have 
provided.  The  only  compensating-unit 
designations  that  will  be  allowed  for 
any  of  the  Phase  I  units  in  the  dispatch 
system  will  be  designations  of 
compensating  units  whose  potential 
excess  generation  was  necessary  to  meet 
the  potential  need  for  compensating 
generation  for  the  dispatch  system  as  a 
whole. 

Under  Option  2.  the  category  of  units 
that  may  be  designated  as  compensating 
units  will  be  Hmited  to  those  units 
whose  designation  cannot  create  excess, 
new  allowances.  A  unit  can  be 
designated  as  a  compensating  unit  only 
if:  The  unit's  baseline  times  the  lesser  of 
iU  1985  actual  or  allowable  SOi 
emissions  rate  does  not  exceed  the 
unit's  baseline  times  the  lesser  of  its 
1990  actual  SO2  emissions  rate  or  its 
most  sti-ingent  federally  enforceable  or 
State  enforceable  emissions  limitation 
for  SO2  for  1995-99  as  of  November  15, 
1990. 

Comment  is  requested  on  policy  and 
practical  implications  of  both  Option  1 
and  Option  2.  including  whether  they 
are  workable  and  what  impact  they 
would  have  on  the  functioning  and 
development  of  the  allowance  system 
and  the  allowance  trading  market. 
Comment  is  also  requested  concerning 
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the  consistency  of  Options  1  and  2  with 
section  408(c)(1)(B)  and  title  IV  in 
general.  , 

1.  Option  1:  end-of-year  review  of  need 
for  compensating  units 

a.  Requiring  actual  reduced 
utilization  and  provision  of 
compensating  generation.  Under  Option 
1,  the  requirements  for  upfront  approval 
of  reduced  utilization  plans  with 
compensating  units  remain  essentially 
the  same  as  under  the  ciurent 
regulations.  Compensating  units 
designated  under  an  approved  plan  will 
be  allocated  allowances  under  the 
statutory  formula.  However,  during  each 
year  for  which  the  plan  is  approved, 
certain  conditions  must  be  met  in  order 
:or  the  plaii  to  be  eniective  for  that  year 
I  nd  for  a  unit  to  remain  a  compensating 
I -nit  and  retain  the  allowances  that  it  is 
i  'located  under  the  plan  for  that  year. 
'  he  Administrator  will  determine  after 
the  end  of  the  year  whether  these 
(conditions  have  been  met. 

First,  the  Phase  I  unit's  need  for 
compensating  generation  from  a 
compensating  unit,  i.e.,  the  Phase  I 
unit's  "potential  reduced  generation," 
will  be  calculated.  "Potential  reduced 
generation  "  equals:  (i)  The  Phase  I  unit's 
baseline,  adjusted  for  any  decline  in 
total  sales  of  electricity  by  the  dispatch 
system,  less  (ii)  the  Phase  I  unit's  actual 
utilization,  (iii)  estimated  savings  from 
conservation  and  unit  efficiency 
measures,  (iv)  compensating  generation 
received  from  designated  sulhir-free 
generators,  and  (v)  compensating 
generation  provided  by  the  Phase  I  unit 
if  the  unit  it>~elf  is  a  compensating  unit 
for  other  Pttase  I  units,  lliese  factors  are 
already  deOned  and  used  in  §  72.91  of 
the  January  11, 1993  regulations  to 
calculate  "adjusted  utilization"  in  order 
to  determine  whether  a  reduced 
utilization  plan  is  required  under 
§  72.43(e]  and  whether  allowances  must 
be  surrendered  under  §  72.92. 

The  Phase  I  unit's  "potential  reduced 
generation"  for  the  year  must  be  greater 
than  zero  in  order  to  be  allowed  to  have 
a  compensating  unit  for  that  year.  This 
requirement  is  aimed  at  allowing  only 
needed  compensating  units  to  enter  into 
Phase  I.If  a  Phase  1  unit's  "potential 
reduced  generation"  is  less  than  or 
equal  to  zero,  then  the  Phase  I  unit  is 
not  actually  underutilized  compared  to 
its  baseline  or  the  unit  already  has 
sufficient  conservation  or  imit  efficiency 
savings  or  sulfur-free  generation  to 
account  for  its  underutilization. 
Consequent  iy,  there  is  no  need  for 
generation  frt>m  a  compensating  unit.  It 
should  be  noted  that  although  year-end 
estimates  of  conservation  and  unit 
efficiency  savings  may  be  altered  by 


subsequent  verification  procedures,  the 
Agency  proposes  to  evaluate  the  need 
for  compensating  units  using  estimated 
savings  rather  than  waiting  for  verified 
savings  figures,  which  may  not  be 
available  until  as  long  as  six  months 
after  the  end  of  the  year.  See  58  FR 
3607:  and  §  72.91(b)(1)  (requiring 
submission  of  verified  savings  figures  by 
July  1  and  providing  for  extension  of  the 
deadline  for  good  cause). 

The  second  requirement  is  that  the 
"dispatch  system  potential  reduced 
generation"  (which  is  the  sum  of  the 
"potential  reduced  generation"  for  all 
Phase  I  units  in  the  Phase  I  unit's 
dispatch  system  less  sulfur- free 
generation  acquired  by  the  dispatch 
system  from  any  non-designated  sulfuc- 
free  generators)  must  be  greater  than 
zero.  If  "dispatch  system  potential 
reduced  generation"  is  less  than  or 
equal  to  zero,  then  either  no  Phase  I  unit 
needs  compensating  generation  or  the 
potential  reduced  generation  of 
underutilized  Phase  I  units  in  the 
dispatch  system  is  fully  offset  by 
utilization  above  baseline  of  the  other 
Phase  I  units  in  the  same  system  or  by 
sulfur-free  generation. 

Where  there  is  a  full  offset  for  to  the 
extent  there  is  any  partial  citset)  by 
other  Phase  I  units,  theie  is  no  basis  for 
concluding  that  Phase  II  units,  rather 
than  other  Phase  I  units,  provided  to  the 
dispatch  system  the  generation  that 
compensated  for  underutilized  Phase  I 
units.  See  Comments  of  UARG  at  32.  To 
prevent  unnecessary  designation  of 
compensating  units,  underutilized 
Phase  I  units  are  assumed  to  first  shift 
generation  to  other  Phase  I  units.  Phase 
II  units  may  become  compensating  units 
only  to  the  extent  necessary  to 
compensate  for  net  p>otential  reduced 
generation  of  the  Phase  I  units.  This 
approach  is  consistent  with 
§  72.43(e)(l)(ii)(A)  of  the  January  11. 
1993  regulations,  which  removes  the 
requirement  to  submit  a  reduced 
utilization  plan  to  the  extent  that 
underutilization  at  a  Phase  I  unit  is 
offset  by  ovenitilization  at  other  Phase 
I  units  in  the  dispatch  system.  See  also 
40  CFR  72.92(c)(2)(i):  and  58  FR  3608 
(explaining  that  allowance  surrender  is 
based  on  the  net  underutilization  of  all 
Phase  I  units  in  the  dispatch  system). 

For  similar  reasons,  in  calculating 
"dispatch  system  potential  reduc^ 
generation",  the  designated 
representative  must  subtract  any  sulfur- 
free  generation  acquired  by  the  dispatch 
system  from  sulfur-free  generators  that 
were  not  designated  under  a  reduced 
utilization  plan.  This  is  because,  to  the 
extent  that  a  dispatch  system  acquired 
increased  sulfur-free  generation  since 
1985-87  from  generators  that  could 


have  been  designated,  there  is  no  basis 
for  concluding  that  Phase  D-units,  rather 
than  sulfur-free  generators,  provided 
compensating  generation  for 
underutilized  Phase  I  units. 

The  third  requirement  considered  in 
the  end-of-year  review  concerns  the 
designated  compensating  unit,  which 
must  actually  provide  compensating 
generation  to  the  Phase  I  unit's  dispatch 
system  during  the  year.  The  utility  must 
show  that  the  compensating  unit — 
whether  inside  or  outside  the  Phase  I 
unit's  dispatch  system — provided  to  the 
dispatch  system  an  amount  of  electricity 
at  least  equal  to  the  amount  of  claimed 
compensating  generation. 

b.  Limiting  number  of  compensating 
units:  In  order  to  prevent  the 
unnecessary  creation  of  new 
allowances,  the  Agency  proposes  to 
limit  the  number  of  compensating  units 
under  a  reduced  utilization  plan  to 
those  necessary  to  provide 
compensating  generation.  This  will  be 
done  by  determining  how  much 
compensating  generation  can  potentially 
be  provided  by  the  compensating  units 
designated  by  the  utibty  and  comparing 
that  potential  with  the  amount  of 
compensating  generation  that  is  needed. 
A  unit  will  be  allowed  to  remain  a 
compensating  unit  for  a  given  year  only 
if  it  is  shown,  in  the  year-end  review, 
that  the  unit's  potential  for  providing 
compensating  generation  is  necessary  to 
meet  the  potential  need  for  such 
generation  for  that  year. 

As  discussed  above,  the  Agency 
proposes  to  determine  the  need  for 
compensating  generation  on  a  dispatch 
system  basis,  i.e.,  by  calculating  the 
dispatch  system  potential  reduced 
generation.  Similarly,  the  number  and 
identity  of  the  allowed  compensating 
units  will  be  determined  on  a  dispatch 
system  basis,  and  the  same  list  of 
compensating  units  must  be  used  in  all 
reduced  utilization  plans  for  Phase  I 
imits  in  a  given  dispatch  system.  The 
dispatch  system  potential  reduced 
generation  will  be  compared  with  the 
compensating  generation  potentially 
provided  by  all  the  compensating  units 
designated  by  any  Phase  I  units  in  the 
dispatch  system.  This  is  appropriate 
because,  while  individual  Phase  I  units 
designate  compensating  units,  the 
electricity  resulting  bom  all 
compensating  generation  is  actually 
transmitted  to  the  Phase  I  unit's 
dispatch  system  (not  to  the  Phase  I  unit 
itself)  for  resale.  A  compensating  unit 
designated  to  provide  compensating 
generation  for  one  Phase  I  unit  in  a 
dispatch  system  is  equally  capable  of 
providing  compensating  generation  for 
other  Phase  I  units  in  that  system  until 
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the  compensating  unit  reaches  its  full 
potential  for  (generation. 

Under  Option  1,  the  "potential 
compensating  generation"  for  each 
designated  compensating  unit  will  equal 
the  higher  of:  the  unit's  baseline 
(converted  to  Kwhs)  or  the  highest 
annual  generation  by  the  unit  since 
1987  as  of  the  date  of  submission  of  the 
plan.  The  highest  actual  generation  is 
used,  raither  than  the  nameplate  capacity 
of  the  generator  served  by  the  unit,  in 
order  to  obtain  a  realistic  figure  for  the 
full  generation  capability  of  the  unit. 
The  designated  compensating  units 
will  then  be  considered  in  the  order  that 
they  are  listed  in  the  reduced  utilization 
plans  for  the  dispatch  system.  Only 
those  units  whose  potential 
compensatins  generation  is  necessary  to 
cover  the  dispatch  system's  need  for 
compensating  generation  for  the  year 
will  be  allowed  to  remain  as 
compensating  units  for  that  year  for  any 
Phase  I  unit  in  the  dispatch  system.  This 
is  accomplished  by  requiring  that  the 
sum  of  the  "potential  compensating 
generation"  of  all  units  that  are  listed 
ahead  of  the  last  allowed  compensating 
unit  not  exceed  the  "dispatch  system 
potential  reduced  utilization." 
Comment  is  requested  as  to  whether 
designated  representatives  should  be 
allowed  to  revise,  after  the  end  of  the 
year,  the  order  in  which  compensating 
units  are  listed  in  the  plans. 

The  Agency  anticipates  that  the 
above-described  requirements  for 
allowing  compensating  units  will 
minimize  the  need  for  case-by-case 
review  of  reduced  utilization  plans  to 
ensure  that  the  reduced  utilization 
provisions  are  used  for  their  statutory 
purposes  and  not  simply  to  create 
excess,  new  allowances.  However,  in 
accordance  with  section  408(c)(2)  of  the 
Act,  the  Agency  will  continue  to  review 
proposed  plans  with  compensating 
units  to  determine  whether  the 
designated  representative  demonstrates 
that  the  units  will  provide 
compensating  generation  to  Phase  I 
units  or  whether  the  plan  is  otherwise 
consistent  with  the  purposes  and 
requiremmits  of  title  IV.  For  example, 
the  Administrator  will  scrutinize  and 
may  disapprove  plans  that  create  a  daisy 
chain  of  com{)ensating  units,  i.e.,  where 
a  compensating  unit  is  itself 
underutilized  and  designates  its  own 
compensating  anit.  The  Administrator 
will  consider,  inter  alia,  whether  there 
is  a  sufficient  showing  that  the 
compensating  generation  will  really  be 
provided  to  the  Phase  I  unit  by  its 
proposed  compensating  unit,  rather 
than  by  a  subsequent  compensating  unit 
in  the  daisy  chain.  As  a  further  example, 
the  Administrator  may  well  disapprove 


plans  where  Phase  I  units  in  two 
dispatch  systems  designate  different 
compensating  units  in  a  third  dispatch 
system  or  designate  the  same 
compensating  units  in  a  third  dispatch 
system  but  in  a  different  order. 
Moreover,  under  section  408(c)(2).  the 
Agency  also  reserves  the  right,  after  the 
end  of  each  year,  to  review  any 
compensating  unit  designation  to 
determine  whether  it  is  consistent  with 
the  purposes  and  requirements  of  title 
IV  (e.g..  whether  the  designation 
unnecessarily  creates  excess,  new 
allowances),  even  if  the  designation 
otherwise  meets  the  requirements  of 
proposed  §  72.91(c).  Where  a  plan  is 
disapproved  or  a  compensating  unit 
designation  is  not  allowed  to  be  in 
effect,  the  allowance  surrender  formula 
will,  of  course,  apply. 

c.  Reporting  requirements  and 
allowance  surrender  In  order  to 
implement  the  above-described 
limitations  on  designation  of 
compensating  units,  the  proposal 
augments  the  requirements  for  the 
annual  compliance  certification  report 
submitted  by  Phase  I  units.  In 
particular,  the  annual  report  submitted 
for  any  Phase  I  unit  with  a  designated 
compensating  unit  must  include 
demonstrations  that  the  above-described 
conditions  for  compensating-unit 
designation  and  the  limitations  on  the 
number  of  comjjensating  units  are  met. 
These  proposed  requirements  are  in 
addition  to  the  requirements  in  the 
January  11, 1993  regulations 
concerning:  calculation,  in  the  annual 
compliance  certification  report,  of  a 
unit's  "adjusted  utilization"  (40  CFR 
72.91(a));  and  submission  of  the 
confirmation  report  by  Phase  I  units 
claiming  to  have  realized  kilowatt  hour 
savings  or  reductions  in  heat  input  from 
conservation  or  improved  unit 
efficiency  measures  (40  CFR  72.91(b)). 
These  existing  reporting  provisions  are 
not,  for  the  most  part,  substantively 
altered.  Several  minor,  nonsubstantive 
changes  are  proposed.  For  example,  the 
terminology  used  in  §  72.91(a)  (such  as 
the  terms  "shifts  to  designated  sulfur- 
free  generators"  and  "compensating 
generation  provided  to  other  units")  is 
corrected  to  make  it  consistent 
throughout  the  section.  Also,  the 
definition  of  "compensating  generation 
provided  to  other  units"  (40  CFR 
72.91(a)(4))  is  clarified  by.  inter  alia. 
removing  the  superfluous  but 
potentially  confusing  sentence  at  the 
end  of  the  definition. 

In  addition  to  these  minor  changes, 
the  proposal  clarifies  several  other 
aspects  of  the  provisions  concerning 
reduced  utilization  plans  and  the 
calculation  of  adjusted  utilization.  For 


example.  S  72.43  of  the  January  11, 1993 
rule  requires  that  energy  conservation 
measures  under  a  reduced  utilization 
plan  must  be  installed  after  the  baseline 
period,  i.e.,  after  December  31, 1987. 
That  section  is  amended  to  make  it  clear 
that  unit  efficiency  measures,  which  are " 
a  category  of  energy  conservation 
measures,  must  meet  the  same 
requirement. 

As  a  further  example,  under  §  72.91  of 
the  January  11. 1993  regulations,  where 
there  are  shifts  to  sulfur-free  generators 
outside  a  unit's  dispatch  system,  the 
designated  representative  must 
document  that  electricity  of  at  least  the 
amount  claimed  to  have  been  shifted 
was  actually  "purchased"  by  the  unit's 
dispatch  system  from  the  generator. 
Some  sulfur-free  generators  have 
multiple  owners  and  may  be  owned  in 
part  by  the  unit's  dispatch  system.  In 
such  cases,  the  unit's  dispatch  system 
may  not  "purchase"  electricity  from  the 
generator  but  rather  may  acquire  the 
electricity  based  on  its  ownership  share. 
The  proposal  therefore  requires  that 
there  be  documentation  that  the 
dispatch  system  "acquired"  the 
electricity  from  the  sulfiir-free  generator. 
An  analogous  change  is  proposed  for 
§  72.43(c)(4)(iv).  Further,  in  order  to 
ensiu^  that  multiple  owners  of  sulfur- 
free  generators  claim  only  their 
respective  shares  of  the  sulfur-free 
generation,  the  documentation 
requirement  is  proposed  to  apply 
whether  the  sulfur-free  generator  is  in  or 
outside  the  dispatch  system.  For  similar 
reasons,  the  documentation  requirement 
is  also  applied  to  compensating  units  in 
or  outside  the  dispatch  system,  for 
purposes  of  calculating  "adjusted 
utiUzation." 

Further,  under  §  72.91  of  the  aurent 
regulations,  two  or  more  Phase  I  units 
may  include  savings  or  generation  from 
the  same  conservation  measure  or 
sulfur-free  generator,  provided  that  the 
designated  representatives  submit  a 
certification  that  apportions  the  savings 
or  generation  among  the  units.  Section 
72.91  is  revised  to  require  the  same 
approach  where  savings  and 
improvement  in  heat  rate  from  the  same 
supply-side  measure  are  claimed  by  two 
or  more  Phase  I  units. 

In  addition,  under  current  §  72.91, 
plan  reductions  (i.e..  underutilization 
accounted  for  by  conservation  or 
improved  unit  efficiency  measures, 
sulfur-free  generation,  or  shifts  to 
compensating  units  under  a  reduced 
utilization  plan)  are  considered  only  to 
the  extent  that  they  account  for 
underutilization  of  the  Phase  I  unit  for 
which  the  plan  was  approved.  40  CFR 
72.91(a)(3)  (defining  "plan  reductions"). 
This  approach  was  taken  in  order  to 
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prevent  the  plan  reductions  of  one 
Phase  I  unit  from  being  used  to  offset 
the  underutilization  of  another  Phase  I 
unit  that  has  no  reduced  utilization 
plan.  Today's  proposal  adds  a  provision 
at  S  72.91(a)(7)  to  make  this  Umitation 
clear. 

2.  Option  2:  Limiting  Units  That  Can 
Qualify  as  Compensating  Units 

The  Agency  also  requests  comment  on 
Option  2,  which  is  an  alternative 
approach  to  restricting  the  designation 
of  compensating  units  and  thereby 
preventing  the  creation  of  excess,  new 
allowances.  Under  Option  2.  the  Agency 
will  adopt  an  upfront  limitation  on  the 
category  of  units  that  can  qualify  for 
designation  as  compensating  units. 
Once  the  Agency  determines  that  a 
proposed  compensating  unit  meets  the 
upfront  limitation,  the  Agency  will 
approve  the  designation  and  allocate 
allowances  for  the  unit  and,  as  under 
the  current  regulations,  will  not  conduct 
any  end-of-year  review  of  the  need  for 
the  compensating  unit. 

Option  2  takes  the  approach  that 
excess  allowances  will  likely  be  created 
by  the  designation  of  anv  Phase  D  imit 
whose  baseline,  multiplied  by  what  its 
annual  emissions  rate  in  Phase  I  would 
be  in  the  absence  of  the  designation,  is 
less  than  the  annual  allowances 
allocated  to  the  unit  as  a  compensating 
unit.  Without  making  any  more 
emission  rate  reductions  than  it  would 
have  otherwise  made,  such  a  Phase  II 
unit  can  increase  its  own  generation  (or 
purchase  generation  from  a  third  party) 
to  provide  compensating  generation  and 
use  its  own  allowance  allocation  to 
cover  its  own  emissions.  In  addition,  the 
imit  may  still  have  extra  allowances  to 
transfer,  sell,  or  bank  for  futiue  use.  In 
order  to  prevent  the  creation  of  excess, 
new  allowances,  such  units  will  not  be 
allowed  to  be  designated  as 
compensating  units. 

Consistent  with  the  reasoning 
underlying  the  approach  proposed 
above  with  regard  to  substitution  units, 
the  lesser  of  a  prospective  compensating 
unit's  1990  actual  emisssions  rate  or 
most  stringent  federally  enforceable  or 
State  enforceable  emission  rate  in  Phase 
I  as  of  November  15, 1993  will  be 
treated  as  the  unit's  likely  emissions 
rate  in  the  absence  of  the  reduced 
utilization  plan.  That  emissions  rate 
times  baseline  will  be  compared  with, 
and  must  equal  or  exceed,  the  unit's 
potential  allowance  allocation  (i.e., 
baseline  times  the  lesser  of  1985  actual 
or  allowable  emissions  rate).  Only 
compensating-imit  designations  that 
meet  this  requirement  can  be  approved. 
Because  of  the  inherent  unreliabiUty  of 
projected  utilization  figures  (discussed 


above  in  section  IV(A)(l)(b)  of  this 
preamble),  baseUne,  rather  than 
projected  utilization,  will  be  used  to 
determine  whether  a  unit  qualifies  as  a 
compensating  unit.  If  a  utilization 
projection  less  than  baseline  were  used 
to  determine  that  a  unit  qualified  as  a 
compensating  unit  but  subsequently  the 
unit  nad  a  higher  actual  utilization  in 
Phase  I  that  would  have  otherwise 
disqualified  the  unit,  the  unit  could 
create  excess,  new  allowances.  In  order 
to  be  approved,  the  designation  of  a 
compensating  unit,  of  course,  must  meet 
the  requirements  in  the  current 
regulations  for  reduced  utiUzation  plans 
as  well  as  the  additional  requirement 
proposed  in  Option  2. 

Comment  is  requested  on  whether 
only  emission  rate  reductions  mandated 
by  federal  or  State  law  should  be 
considered  in  determining  which  units 
qualify  to  be  designated  as 
compensating  units.  In  this  regard,  the 
Agency  also  asks  for  comment  on  the 
need  for.  and  policy  and  practical 
implications  of,  including  or  not 
including  voluntary  reductions  in  this 
determination.  Comment  is  also 
requested  on  whether  the  Agency 
should  consider  voluntary  reductions  by 
using  the  1990  emissions  rate  as  one  of 
the  criteria  for  determining  which  units 
qualify.  Comment  on  alternatives  to  the 
1990  emissions  rate  and  the  policy  and 
practical  implications  of  such 
alternatives  is  requested.  The  Agency 
also  requests  comment  on  whether  an 
up-dated  or  projected  level  of  utilization 
should  be  used,  rather  than  baseline,  in 
determining  which  units  qualify. 

If  a  designated  representative  of  a 
Phase  I  unit  has  no  Phase  II  unit  that 
will  provide  compensating  generation 
and  that  will  qualify  under  Option  2, 
the  designated  representative  will  not  be 
required  to  submit  a  reduced  utilization 
plan  designating  a  compensating  unit 
Instead,  the  allowance  surrender 
provisions  in  §§  72.91  and  72.92  will 
apply.  The  Agency  proposes  to  adopt, 
under  Option  2,  the  same  clarifications 
and  other  revisions,  as  proposed  under 
Option  1,  to  the  portions  of  §  72.91 
concerning  calculation  of  adjusted 
utilization  and  confirmation  reports.  See 
section  IV(B)(l)(c)  of  this  preamble. 

V.  Applicability  of  Rule  Revisions  to 
Existing  Permit  Applications 

As  discussed  above,  the  Agency  has 
determined  that  rule  revisions  are 
necessary  to  ensure  that  the  rule,  and 
compliance  plans  approved  under  the 
rule,  are  consistent  with  the  purposes  of 
title  rv  of  the  Act.  However,  owners  and 
operators  of  some  affected  sources  have 
already  submitted  to  EPA  substitution 
or  reduced  utiUzation  plans  based  on 


their  reading  of  the  January  11, 1993 
regulations.  In  order  to  provide  these 
owners  and  operators  an  opportunity  to 
adjust  their  compliance  strategies  in  the 
event  of  revision  of  the  regulations,  EPA 
has  recently  proposed,  in  draft  permits, 
to  approve  for  1995  those  substitution 
plans,  and  those  reduced  utilization 
plans  (and  parts  of  plans)  with 
compensating  units,  that  EPA 
determined  to  be  in  compliance  with 
the  existing  regulations.  In  the  draft 
permits,  EPA  also  proposed  to  defer 
action  on  those  compliance  options  for 
1996-99  pending  completion  of  the 
instant  rulemaking.  58  FR  38371  (July 
16, 1993):  58  FR  39542  (July  23, 1993); 
58  FR  40812  (July  30, 1993);  58  FR 
42065  (Aug.  6, 1993);  and  58  FR  43107 
(Aug.  13, 1993). 

In  the  July  16, 1993  Federal  Register 
notice  of  the  issuance  of  draft  permits, 
the  Agency  also  first  gave  notice  of  its 
concern  that  the  January  11, 1993 
regulations  can  be  read  to  allow  the 
creation  of  excess,  new  allowances 
contrary  to  title  IV  and  annoimced  its 
intention  to  propose  revisions  of  the 
regulations.  58  FR  38371.  In  that  notice, 
the  Agency  further  indicated  that  it 
intended  to  adopt  a  consistent  approach 
with  regard  to  all  substitution  plans, 
and  reduced  utilization  plans  with 
compensating  units,  that  were 
submitted  to  EPA  before  the  date  of  the 
notice  and  that  are  consistent  with  the 
January  11, 1993  regulations:  the 
Agency  stated  that  it  intends,  in  issuing 
five-year  Phase  I  permits,  to  approve 
such  plans  for  1995  and  defer  action  on 
them  for  1996-99.  Id.  This  approach 
will  be  taken  even  where  such  plans  are 
revised  after  their  submittal  so  long  as 
the  revisions  do  not  add  units  to  the 
plans. 

As  stated  in  the  July  16. 1993  notice, 
however,  the  Agency  does  not  intend  to 
give  one-year  approval  for  substitution 
plans  or  reduced  utilization  plans  with 
compensating  units  that  are  submitted, 
or  revised  to  add  units,  on  or  after  July 
16. 1993.  The  Agency  notes  that  where 
such  new  or  revised  plans  are  submitted 
before  issuance  of  Phase  I  permits  for 
the  units  involved,  the  revisions  must 
undergo  a  completeness  review  under 
§  72.61.  The  Agency's  six-month  period 
for  acting  on  a  permit  addressing  the 
revisions  will  run  from  the  date  that 
they  are  received  by  EPA,  provided  that 
the  revisions  are  determined,  or 
deemed,  to  be  complete  under 
§  72.61(a).  In  those  cases  where  the 
Agency  issues  such  permit  before 
completion  of  the  instant  rulemaking, 
the  Agency  intends  to  defer  action  for 
1995-99  on  the  substitution  plans  and 
reduced  utilization  plans  wi^ 
compensating  units.  Id.  Similarly, 
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where  substitution  plans  or  reduced 
utilization  plans  with  compensating 
units  are  submitted  or  revised  on  or 
after  July  16. 1993  and  after  issuance  of 
Phase  I  permits  for  the  Phase  I  units 
involved,  EPA  intends  to  defer  action  on 
those  plans  for  1995-99.  To  the  extent 
that  action  on  a  plan  is  deferred,  the 
plan  will  be  reviewed  and  acted  on  in 
accordance  with  the  regulations 
resulting  from  the  instant  rulemaking. 
Id.:  see  also  58  FR  39542-39543. 

This  seems  appropriate  because  in 
such  cases  the  owners  and  operators  of 
the  Phase  I  units  involved  will  have 
originally  developed  compliance 
strategies  and  submitted  compliance 
plans  (as  part  of  their  Phase  I  permit 
applications)  that  did  not  include  the 
newly  submitted  substitution  or 
compensating  units.  Consequently,  with 
regard  to  the  newly  proposed 
substitution  or  com|>ensating  units, 
these  owners  and  operators  will  not 
have  relied,  prior  to  July  16, 1993,  on 
the  current  regulations  revi.sed  in 
today's  proposal.  Similarly,  the  owners 
and  operators  of  the  newly  proposed 
suhstitution  or  compensating  units  will 
not  have  previously  submitted  plans 
based  on  the  current  regulations  and.  in 
any  event,  such  units  are  not  otherwise 
required  to  comply  with  title  IV 
emissions  limitations  until  2000.  Any 
submissions  of  new  or  revised  plans  on 
or  after  July  16.  1993  are  made  after  the 
Agency  gave  notice  of  its  intent  to 
amend  the  current  regulations  to  make 
them  consistent  with  the  purposes  and 
requirements  of  title  IV  and  to  prevent 
the  creation  of  excess,  new  allowances. 
However,  the  Agency  is  considering  a 
modification  of  this  general  approach  in 
response  to  comment  on  the  draft 
permits.  Some  commenters  on  the  draft 
permits  have  suggested  that  the  Agency 
approve  for  1995-99  those  plans  that 
clearly  would  not  result  in  the  creation 
of  excess,  new  allowances  and  thus 
would  not  be  affected  by  the  revised 
regulations  proposed  today.  The  Agency 
is  considering  these  comments  in 
connection  with  the  draft  permits.  If  the 
Agency  were  to  approve  plans  for  1995- 
99  for  the  reasons  noted,  any  such 
approval  would  make  it  clear  that  the 
Agency  retained  the  right  to  reopen  the 
permits  under  40  CFR  72.85  and  revise 
the  plans  for  1996-99.  where  necessary, 
if  the  final  regulations  resulting  from  the 
instant  rulemaking  differ  from  today's 
proposal  in  a  way  that  would  be 
inconsistent  with  the  five-year  approval 
of  such  plans. 

The  Agency  requests  comment  on  its 
approach  to  addressing  any  reliance  by 
owners  and  operators  on  the  January  11. 
1993  regulations,  including  the  one-year 
period  for  which  plans  submitted  before 


July  16. 1993  will  be  approved.  This 
includes  comment  on  whether  the  one- 
year  approval  period  is  too  generous  or 
too  short.  For  example,  comment  is 
requested  on  whether  it  is  appropriate 
to  limit  the  application  of  the  revised 
regulations  proposed  here  to 
amendments  of  existing  substitution 
and  reduced  utilization  plans,  and  to 
new  plans,  submitted  in  the  future. 
Under  such  a  limitation,  substitution 
and  reduced  utilization  plans  that  have 
already  been  submitted  to  EPA  and  that 
are  in  compliance  with  the  current 
regulations  would  be  approved  for 
1995-99. 

Finally,  the  Agency  maintains  that  it 
has  the  authority  under  section  408  of 
the  Act  and  the  current  §  72.62(a)  to 
defer  ruling  on  substitution  or  reduced 
utilization  plans  or  parts  of  such  plans. 
Under  seciion  408(c)(2).  the 
Administrator  must  "review  each 
proposed  compliance  plan  to  determine 
whether  it  satisfies  the  requirements  of 
*  *  title  (IV|"  and  must  "approve  or 
disapprove  such  plan  within  six  months 
of  receipt  of  a  complete  submission."  15 
U.S.C.  7651g(c)(2).  In  carrying  out  its 
statutory  responsibilty  to  resolve  issues 
concerning  the  consistency  of  a 
compliance  plan  with  title  IV,  EPA  has 
the  administrative  discretion  to  organize 
its  consideration  of  the  issues  and 
decide  some  issues  ahead  of  others. 
Consistent  with  its  rulings  on  the 
initially  decided  issues,  the  Agency  can 
approve  or  disapprove  a  compliance 
plan  (which  includes  at  a  minimum  the 
agreement  that  the  designated 
representative  will  hold  sufficient 
allowances)  while  reserving  decision  on 
all  or  a  portion  of  particular  proposed 
compliance  options.  The  Agency 
maintains  that,  once  the  Agency  has 
approved  or  disapproved  a  compliance 
plan,  its  consideration  of  the  deferred 
issues  on  a  compliance  option  is  not 
subject  to  the  six-month  deadline. 

The  current  §  72.62(a)  allows  for  this 
type  of  flexibility  in  structuring  and 
resolving  issues  concerning  a  proposed 
compliance  plan.  The  regulation 
provides  that  the  Administrator  may 
issue  a  draft  permit  that  "incorporates 
in  whole  or  in  part,  or  with  changes  or 
conditions,  as  appropriate,  the  jiermit 
application."  40  CFR  72.62(a).  The 
Agency  has  exercised  such  authority  in 
issuing  the  draft  permits  that,  by 
including  approved  compliance  plans 
and  deferring  action  on  some  proposed 
compliance  options  for  certain  years, 
incorporate  in  part  the  permit 
applications.  See,  e.g..  58  FR  38370.  As 
discussed  above,  the  Agency  maintains 
that  the  current  regulations  governing 
substitution  and  reduced  utilization 
plans  can  be  read  to  allow  excess,  new 


allowances  to  be  created  contrary  to  the 
purposes  and  requirements  of  title  IV.  In 
order  to  ensure  that  only  compliance 
options  for  1996-99  that  are  consistent 
•with  title  IV  will  be  approved,  the 
Agency  has  issued  draft  permits  that, 
inter  alia,  defer  action  on  those 
compliance  options  for  1996-99  until 
completion  of  the  instant  rulemaking 
and  the  issuance  of  final  rules 
addressing  those  compliance  options  in 
a  manner  consistent  with  title  IV. 

While  deferral  of  action  on 
compliance  options  is  authorized  under 
the  current  §  72.62(a).  the  Agency 
wishes  to  remove  any  possible  doubt 
concerning  such  authority  under  the 
regulations.  Therefore,  the  Agency 
proposes  to  add  language  making  this 
authority  more  explicit,  both  with 
regard  to  the  issuance  of  permits  and  the 
revision  (whether  through  permit 
modification  or  fast-track  modification) 
of  previously  issued  permits. 

VI.  Administrative  Requirements 

A.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Under  Executive  Order  12291,  the 
Administrator  must  judge  whether  a 
regulation  is  "major"  and  therefore 
subject  to  the  requirements  to  conduct 
a  Regulatory  Impact  Analysis.  In  the 
preamble  of  the  January  11. 1993 
regulations,  the  Agency  determined  that 
the  regulations  were  "major"  because 
their  annual  effect  on  the  economy 
would  be  greater  than  $100  miUion.  58 
FR  3648.  A  Regulatory  Impact  Analysis 
was  therefore  submitted,  along  with  the 
regulations,  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  58  FR 
3649. 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  In  the 
preamble  of  the  January  11, 1993 
regulations,  the  Administrator  certified 
that  the  regulations  would  not  have 
such  impact.  Id. 

This  document  proposes  to  modify  a 
few  sections  of  the  January  11, 1993 
regulations.  These  projjosed 
modifications  are  not  significant  enough 
to  change  the  regulatory  or  economic 
impacts  addressed  in  the  preamble  of 
the  January  11, 1993  regulations. 
Today's  proposal  was  submitted  to  OMB 
for  review  prior  to  publication  as 
required  by  E.O.  12291. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
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under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501.  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  1584).  and  a 
copy  may  be  obtained  from  Sandy 
Fanner.  Information  Policy  Branch, 
Environmental  Protection  Agency.  401 
M  Street.  SW..  (Mail  Ck>de  2136), 
Washington,  DC  20460  or  by  calling 
(202)  260-2740. 

This  collection  of  information  has  an 
estimated  reporting  and  recordkeeping 
burden  averaging  16  hours  per  response. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

An  Information  Collection  Request 
document  and  estimates  of  the  public 
reporting  burden  were  prepared  in 
connection  with  the  January  11. 1993 
regulations.  56  FR  63098;  58  FR  3650. 
The  regulation  modifications  contained 
in  today's  proposal  will  not  significantly 
change  the  reporting  burden  that  was 
previously  estimated. 

Send  comments  regarding  this  burden 
analysis  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief,  Information  Policy  Branch  of  EPA 
at  the  above  address:  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  marked  "Attention:  Desk  OfTicer 
for  EPA."  The  final  rule  will  respond  to 
any  0MB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

List  of  Subjecto  in  40  CFR  Parts  72  and 
73 

Environmental  protection,  Air 
pollution  control.  Compliance  plans. 
Electric  utilities.  Permits,  Reporting  and 
recordkeeping  requirements,  and  Sulfur 
dioxide. 

Dated:  November  4. 1993. 

Carol  M.  Browner, 

Administrator,  U.S.  Environmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  1  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  72— {AMENDED] 

1.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  7601  and  7651  et  seq. 

2.  Section  72.41  is  amended  by 
revising  paragraphs  (b)(l)(i),  (c)(3)(i)(B), 
(c)(3)(i)(C).  (c)(3)(ii),  (c)(4)(ii),  (d)(2),  and 
(e)(3)(iv)  to  read  as  follows: 


172.41    PIWM I  Mt>«tttution  plans. 

(b)(1)  •  •  • 

(i)  Any  unit  under  paragraph  (a)(2)  of 
this  section  has  a  common  owner  or 
operator  with  the  unit  under  paragraph 
(a)(1)  of  this  section;  and 


(0  •  •  • 

(3)  •  •  • 

(i)  *  •  • 

(B)  The  lesser  of  the  unit's  1985  actual 
SO2  emissions  rate,  1985  allowable  SO2 
emissions  rate,  1990  actual  SO3 
emissions  rate,  or,  as  of  November  15. 
1990,  the  most  stringent  federally 
enforceable  or  State  enforceable 
emissions  limitation  for  sulfur  dioxide 
applicable  to  the  unit  for  1995-99.  For 
purposes  of  determining  the  most 
stringent  emissions  limitation, 
applicable  emissions  limitations  shall 
be  converted  to  Ib/mmBtu  in  accordance 
with  appendix  B  of  this  part.  Where  the 
most  stringent  emissions  limitation  is 
not  the  same  for  every  year  during 
1995-99.  the  lesser  of  the  emissions 
rates  shall  be  determined,  as  provided 
in  paragraph  (c)(3)(i)(B)  of  this  section, 
separately  for  each  year  during  1995-99 
using  the  most  stringent  emissions 
limitation  for  that  year.  Where  the 
federally  enforceable  or  State 
enforceable  emissions  limitation 
governing  the  unit  is  not  a  unit-speciHc 
limitation,  the  Administrator  will 
determine  on  a  case-by-case  basis  the 
unit-specific,  most  stringent  federally 
enforceable  or  State  enforceable 
emissions  limitation  to  be  used  in 
determining  the  lesser  of  the  emissions 
rates  under  paragraph  (c)(3)(i)(B)  of  this 
section. 

(C)  The  product  of  the  baseline  in 
paragraph  (c)(3)(i)(A)  of  this  section  and 
the  emissions  rate  in  paragraph 
(c)(3)(i)(B)  of  this  section,  divided  by 
2000  lbs/ton.  Where  the  most  stringent 
emissions  limitation  is  not  the  same  for 
every  year  during  1995-99,  the  product 
shall  be  calculated,  as  provided  in  the 
prior  sentence,  separately  for  each  year 
during  1995-99  using  the  emissions  rate 
determined  for  that  year  in  paragraph 
(c)(3)(i)(B)  of  this  section. 

(ii)(A)  The  sum  of  the  amounts  in 
paragraph  (c)(3)(i)(C)  of  this  section  for 
all  substitution  units  to  be  governed  by 
the  plan.  Except  as  provided  in 
paragraph  (c)(3)(ii)(B)  of  this  section, 
this  sum  is  the  total  number  of 
allowances  available  each  year  under 
the  substitution  plan. 

(B)  Where  the  most  stringent  emission 
limitation  is  not  the  same  for  every  year 
during  1995-99,  the  sum  shall  be 
calculated,  as  provided  under  paragraph 
(cM3)(ii)(A)  of  this  section,  separately  for 


each  year  during  1995-99  using  the 
amounts  calculated  for  that  year  in 
paragraph  (c)(3)(i)(C)  of  this  section. 
Each  separate  sum  is  the  total  number 
of  allowances  available  for  the 
respective  year  under  the  substitution 
plan. 

(4)*  •  ' 

(ii)  A  list  showing  any  annual 
distribution  of  the  allowances  in 
paragraph  (c)(3)(ii)  of  this  section  from 
a  substitution  unit  to  the  respective  unit 
under  paragraph  (a)(1)  of  this  section  to 
be  governed  by  the  plan.  The  total 
number  of  such  allowances  allocated 
among  such  units  each  year  may  not 
exceed  the  sum  calculated  and 
applicable  to  that  year  under  paragraph 
(c)(3)(ii)  of  this  section. 


(d)«  •  • 

(2)  In  no  event  shall  allowances  be 
allocated,  under  paragraph  (d)(1)  of  this 
section,  for  any  year  in  excess  of  the 
sum  calculated  and  applicable  to  that 
year  under  paragraph  (c)(3)(ii)  of  this 
section,  as  adjusted  by  the 
Administrator  in  approving  the  plan. 

(e)*  •  • 

(3)  •  •  • 

(iv)  Change  of  owner  or  operator.  If 
there  is  a  change  in  the  owners  or 
operators  of  any  unit  governed  by  an 
approved  substitution  plan  and  the 
requirement  under  paragraph  (b)(l)(i)  of 
this  section  is  no  longer  met,  then  the 
designated  representatives  of  the  units 
governed  by  the  plan  shall  terminate  the 
plan  as  of  January  1  of  the  calendar  year 
during  which  the  change  was  made.  If 
the  designated  representatives  fail  to 
terminate  the  plan,  the  Administrator, 
on  his  own  motion,  shall  terminate  the 
plan  and  deduct  the  allowances 
required  to  be  surrendered  under 
paragraph  (e)(3)(ii)  of  this  section. 

3.  Section  72.43  is  amended  as 
follows: 

S  72.43    Phase  I  reduced  utilization  plans. 
Option  1  for  Paragraph  (a) 

(Unchanged) 

Option  2  for  Paragraphs  (a) 
Introductory  Text,  (a)(1)  Introductory 
Text  [revised]  and  (a)(2)  {Added] 

(a)  Applicability.  This  section  shall 
apply  to  the  designated  representative 
of: 

(1)  Any  Phase  I  unit,  including: 

(2)  Any  affected  unit  that: 

(i)  Is  not  otherwise  subject  to  any 
Acid  Rain  emissions  limitation  or 
emissions  reduction  requirements 
during  Phase  I;  and 
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(ii)  Meets  the  requirement  that  the 
unit's  baseUne  muUiplied  by  the  lesser 
of  the  unit's  1985  actual  SCb  emissions 
rate  or  1985  allowable  SO2  emissions 
rate,  divided  by  2000  lbs/ton.  does  not 
exceed  the  unit's  baseline  multiplied  by 
the  lesser  of  the  unit's  1990  actual  SO2 
emissions  rate  or,  as  of  November  15. 
1990.  the  most  stringent  federaly 
enforceable  or  State  enforceable 
emissions  limitation  for  sulfur  dioxide 
for  1995-99.  divided  by  2000  lbs/ton. 

Optioo  1  for  Paragraph  (bKD 

[Unchanged] 

Option  2  for  Paragraphs  (bMl) 
Introductory  Text,  (bKlKiiKA)  and 
(bH3)(i)  (revised] 

(b)(1)  The  designated  representative  of 
any  unit  under  paragraph  (a)(1)  of  this 
section  shall  include  in  the  Acid  Rain 
permit  application  for  the  unit  a 
reduced  utilization  plan,  meeting  the 
requirements  of  this  section,  when  the 
owners  and  operators  of  the  unit  plan 
to:  ^ 


calendar  year  starting  after  1987  and 
ending  by  the  date  that  the  plan  is 
submitted. 


(ii)*  •  • 

(A)  Shifting  generation  of  the  unit  to 
a  unit  under  paragraph  (a)(2)  of  this 
section  or  to  a  sulfur-free  generator;  or 

(3)(i)  Improved  unit  efficiency 
measures  shall  be  implemented  in  the 
unit  after  December  31. 1987.  Such 
measures  include  supply-side  measures 
listed  in  appendix  A.  section  2.1  of  part 
73  of  this  chapter. 
•        •        •        •        « 

Option  1  for  Paragraphs  (c)(4)(i)  and 
(»v).  (d).  (fMl)(i),  mm),  (f)(4)(ii)(B)  and 
(f)(4)(iii)  iRevised]  and  (c)(4)(v)  (Added] 

(c)*  •  • 

(4)*   •   • 

(i)  Identification  of  each 
compensating  imit  or  sulfW-free 
generator.  All  units  in  the  same  dispatch 
system  that  submit  a  plan  designating 
one  or  more  compensating  units  shall 
identify  the  same  list  of  compensating 
units.     , 

•     *  ! '  •     •     • 

(iv)  For  each  compensating  unit  or 
sulfur-free  generator  not  in  the  dispatch 
system  of  the  unit  reducing  utilization 
under  the  plan,  the  system  directives  or 
power  purchase  agreements  or  other 
contractual  agreements  governing  the 
acquisition,  by  the  dispatch  system,  of 
the  electrical  energy  that  is  generated  by 
the  compensating  unit  or  sulfur-free 
generator  and  on  which  the  plan  relies 
to  accomplish  reduced  utilization. 

(v)  For  each  compensating  unit,  the 
higher  of  the  baseline  or  the  highest 
actual  annual  utilization  for  any 


(d)  Administrator's  Action.  (1)  In 
approving  the  reduced  utilization  plans 
(including  conditional  approval),  the 
Administrator  will  provide  that  the  plan 
will  be  in  effect: 

(i)  With  regard  to  any  portion  of  the 
plan  that  relies  on  sulfur-free  generation 
or  energy  conservation  or  improved  unit 
efficiency  measures,  for  the  calendar 
years  in  Phase  I  that  are  specified  in  the 
plan  or  until  the  calendar  year  for  which 
a  termination  of  the  plan  takes  effect; 
and 

(ii)  With  regard  to  any  portion  of  the 
plan  that  designates  any  compensating 
units,  for  those  calendar  years  included 
under  paragraph  (d)(l)(i)  of  this  section 
for  which  the  Administrator  determines 
that  the  requirements  of  §§  72.91(c) 
(l)(ix)  and  (3)(v)  are  met  and  for 
compensating  units  for  which  the 
Administrator  determines  that  the 
requirements  of  §  72.91  (c)(5)(v)  are  met; 
except  to  the  extent  that  the 
Administrator  determines  that 
designation  of  a  compensating  unit  is 
inconsistent  with  the  purposes  of  title 
IV  of  the  Act. 

(2)  If  the  Administrator  approves  the 
reduced  utilization  plan,  he  or  she  will 
allocate  allowances,  as  provided  in  the 
approved  plan,  to  the  Allowance 
Tracking  System  accounts  for  any 
designated  compensating  unit  upon 
issuance  of  an  Acid  Rain  permit 
containing  the  plan,  except  that,  if  the 
plan  is  conditionally  approved,  the 
allowances  will  be  allocated  upon 
revision  of  the  permit  to  activate  the 
plan.  The  designated  representative  of 
any  compensating  unit  shall  not  transfer 
the  allowances  allocated  for  any  year 
under  paragraph  (d)(2)  of  this  section 
unless  and  until  the  Administrator 
determines  under  paragraph  (d)(3)  of 
this  section  that  the  plan  is  in  effect  for 
that  unit  and  for  that  year. 

(3)  After  the  end  of  each  calendar  year 
for  which  allowances  are  allocated 
under  paragraph  (d)(2)  of  this  section, 
the  Administrator  will  determine 
whether,  and  for  which  compensating 
units,  the  reduced  utilization  plan  is  in 
effect  in  accordance  with  paragraph 
(d)(1)  of  this  section.  For  each 
compensating  unit,  if  the  Administrator 
determines  that  no  plan  designating 
such  unit  as  a  compensating  unit  for  any 
Phase  I  unit  is  in  effect  for  the  year,  he 
or  she  will  deduct  from  the 
compensating  unit's  Allowance 
Tracking  System  account  the  allowances 
allocated  to  the  compensating  unit  for 


the  year  under  paragraph  (d)(2)  of  this 
section. 

•  •        •        •        « 

(0*  •  • 

(!)•'• 

(i)  Any  compensating  unit  designated 
under  an  approved  reduced  utiUzation 
plan  shall  become  a  Phase  I  unit  for 
each  calendar  year  for  which  the  plan  is 
in  effect  in  accordance  with  paragraph 
(d)(1)  of  tiiis  section,  except  that  such 
unit  shall  not  become  subject  to  the 
Acid  Rain  emissions  limitations  for 
nitit)gen  oxides  in  Phase  I  under  section 
407  of  the  Act  and  the  regulations 
implementing  section  407  of  the  Act. 

•  •        •        •        • 

(4)  Termination,  (i)  No  reduced 
utilization  plan  tiiat  designates  a 
compensating  unit  that  serves  as  a 
control  unit  under  a  Phase  I  extension 
plan  shall  be  terminated,  and  no  such 
unit  shall  be  de-designated  as  a 
compensating  unit,  before  tiie  end  of 
Phase  I. 

(ii)*  *  * 

(B)  In  the  notification  to  terminate, 
the  designated  representative  of  any 
compensating  imit  governed  by  the  plan 
shall  state  that  he  or  she  surrenders  for 
deduction  from  the  unit's  Allowance 
Tracking  System  account  the  allowances 
allocated  under  paragraph  (d)(2)  of  this 
section  to  each  compensating  unit  for 
the  calendar  years  for  which  the  plan  is 
to  be  terminated. 

(iii)  If  the  requirements  of  paragraph 
(f)(3)(ii)  are  met  and  upon  revision  of 
the  p>ermit  to  terminate  the  reduced 
utilization  plan,  the  Administrator  will 
deduct  the  allowances  specified  in 
paragraph  (f)(3)(ii)(B)  of  this  section.  No 
reduced  utiUzation  plan  shall  be 
terminated,  and  no  unit  shall  be  de- 
designated  as  a  Phase  I  unit  under 
paragraph  (f)(4)(ii)  of  tiiis  section,  unless 
such  deduction  is  made. 

Option  2  for  Paragraphs  (c)  (4Mi),  (ii) 
and  (iv)    [Revised] 

(c)*  *  * 

(4)*  *  * 

(i)  Identification  of  each 
compensating  unit  or  sulfur-free 
generator. 

(ii)  For  each  compensating  unit. 

(A)  The  compensating  unit's  basehne 
multiplied  by  the  lesser  of  the 
compensating  unit's  1985  actual  SO2 
emissions  rate  or  1985  allowable  SOj 
emissions  rate,  divided  by  2000  lbs/ton. 

(B)  The  compensating  unit's  baseline 
multiplied  by  the  lesser  of  the 
compensating  unit's  1990  actual  SOj 
emissions  rate  or,  as  of  November  15, 
1990.  the  most  stringent  federally 
enforceable  or  State  enforceable 
emissions  limitation  for  sulfur  dioxide 
for  1995-99.  divided  by  2000  lbs/ton. 
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(C)  The  allowance  allocation 
calculated  as  the  amount  under 
paragraph  (c)(4)(ii)(A)  of  this  section.  If 
the  compensating  unit  is  a  new  unit,  it 
shall  be  deemed  to  have  a  baseline  of 
zero  and  shall  be  allocated  no 
allowances. 


(iv)  For  each  compensating  unit  or 
sulfur-free  generator  not  in  the  dispatch 
system  of  the  unit  reducing  utilization 
under  the  plan,  the  system  directives  or 
power  purchase  agreements  or  other 
contractual  agreements  governing  the 
acquisition,  by  the  dispatch  system,  of 
the  electrical  energy  that  is  generated  by 
the  compensating  unit  or  sulfur-free 
generator  and  on  which  the  plan  relies 
to  accomplish  reduced  utilization. 

4.  Section  72.62  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  72.82    Draft  pennit 

(a)  After  the  Administrator  receives  a 
complete  Acid  Rain  permit  application 
and  any  supplemental  information,  the 
Administrator  will  issue  a  draft  permit 
that  incorporates  in  whole,  in  part,  or 
with  changes  or  conditions  as 
appropriate,  the  permit  application  or 
deny  the  source  a  draft  permit.  In 
issuing  such  a  draft  permit,  the 
Administrator  may  defer  ruling  on  any 
compliance  option  for  any  year. 
*        -        •        •        • 

5.  Section  72.82  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S72.82    Fnt-lrwk modfflcattons. 


(d)  Within  30  days  of  the  close  of  the 
public  comment  period,  the  permitting 
authority  shall  consider  the  fest-track 
modification  and  the  comment  received 
and  approve,  in  whole  or  in  part  or  with 
changes  or  conditions  as  appropriate,  or 
disapprove  the  modification.  In 
addressing  the  fast -track  modification, 
the  permitting  authority  may  defer 
ruling  on  any  comphance  option  for  any 
year.  A  fast-track  modification  shall  be 
effective  immediately  upon  issuance,  in 
accordance  with  §  70.7(a)(l}(v)  of  this 
chapter  as  applied  to  significant  pennit 
modifications. 

6.  Section  72.91  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)(3)(iii)  introductory  text 
(formula  is  unchanged).  (aM3)(iv),  {a)(4), 
(a)(5),  (a)(6),  (bK2),  and  adding 
paragraphs  (aM7)  and  (c)  to  read  as 
follows: 


Option  1  for  Section  Heading 

S  72.91    Pttasa  I  unit  adjusted  utiNzatkm 
and  detennination  of  compensating  units. 

Option  2  for  Section  Heading 

S  72.91    Ptiaae  i  unit  ad|usted  utilization. 
[Unctnnged] 

(a)*  •  • 

(3)*   •  • 

(iii)  "Shifts  to  designated  sulfur-free 
generators"  is  the  reduction  in 
utilization  (in  mmBtu),  for  the  cal^idar 
year,  that  is  accounted  for  by  all  sulfur- 
free  generators  designated  under  the 
reduced  utilization  plan.  This  term 
equals  the  sum,  for  all  such  generators, 
of  the  "shift  to  sulfur-free  generator." 
"Shift  to  sulfur-free  generator"  shall 
equal  the  amount,  to  the  extent 
documented  under  paragraph  (a)(6)  of 
this  section,  calculated  for  each 
generator  using  the  following  formula: 
*        •        •        •        • 

(iv)  "Shifts  to  designated 
compensating  units"  is  the  reduction  in 
utilization  (in  mmBtu)  that  is  accounted 
for  by  increased  generation  at 
comp>ensating  units  for  which  the 
reduced  utiUzation  plan  is  in  effect  for 
the  calendar  year.  This  term  equals  the 
heat  rate,  under  paragraph  (a)(3)  of  this 
section,  of  the  unit  reducing  utilization 
multiplied  by  the  sum,  for  all  such 
compensating  units,  of  the  "shift  to 
compensating  unit"  for  each 
compensating  unit.  "Shift  to 
compensating  unit"  shall  equal  the 
amount  of  compensating  generation  (in 
Kwh),  to  the  extent  documented  under 
paragraph  (a)(6)  of  this  section,  that  the 
designated  representatives  of  the  unit 
reducing  utilization  and  the 
compensating  unit  have  certified  (in 
their  respective  annual  compliance 
certification  reports)  as  the  amount  that 
will  be  converted  to  mmBtus  and  used, 
in  accordance  with  paragraph  (a)(4)  of 
this  section,  in  calculating  the  adjusted 
utilization  for  the  compensating  unit 

(4)  "Ojmpensating  generation 
provided  to  other  units"  is  the  total 
amount  of  utilization  (in  mmBtu) 
necessary  to  provide  the  generation  (if 
any)  that  was  shifted  to  the  unit  as  a 
designated  compensating  unit  under 
any  other  reduced  utiUzation  plans  that 
were  in  effect  for  the  unit  and  for  the 
calendar  year.  This  term  equals  the  heat 
rate,  under  paragraph  (a)(3)  of  this 
section,  of  such  unit  multiplied  by  the 
sum  of  each  "shift  to  compensating 
unit"  that  is  attributed  to  the  unit  in  the 
annual  compliance  certification  reports 
submitted  by  the  Phase  I  units  under 
such  other  plans  and  that  is  certified 
under  paragraph  (a)(3)(iv)  of  this 
section. 


(5)  Notwithstanding  paragraphs  (a)(3) 
(i),  (ii),  and  (iii)  of  this  section,  where 
two  or  more  Phase  I  units  iiKiude  in 
"plan  reductions",  in  their  annual 
compliance  certification  reports  for  the 
calendar  year,  expected  kilowatt  hour 
savings  or  improvement  in  heat  rate 
from  the  same  specific  conservation  or 
improved  unit  efficiency  measures  or 
increased  utilization  of  the  same  sulfur- 
free  generator: 

(i)  The  designated  representatives  of 
all  such  units  shall  submit  with  their 
annual  reports  a  certification  signed  by 
all  such  designated  representatives.  The 
certification  shall  apportion  the  total 
kilowatt  hour  savings,  improvement  in 
heat  rate,  or  increased  utilization  among 
such  units. 

(ii)  Each  designated  representative 
shall  include  in  the  aimual  report  only 
the  res])ective  unit's  share  of  the  total 
savings,  improvement  in  heat  rate,  or 
increased  utilization,  in  accordance 
with  the  certification  under  paragraph 
(a)(5)(i)  of  this  section. 

(6)(i)  Where  a  unit  includes  in  "plan 
reductions"  under  paragraph  (a)(3)  of 
this  section  the  increase  in  utilization  of 
any  sulfur-free  generator,  the  designated 
representative  of  the  unit  shall  submit, 
with  the  annual  compliance 
certification  report,  documentation 
demonstrating  that  an  amount  of 
electrical  energy  at  least  equal  to  the 
"shift  to  sulfur-free  generator" 
attributed  to  the  sulfur-free  generator  in 
the  annual  report  was  actually  acquired 
by  the  unit's  dispatch  system  from  the 
sulfur-free  generator. 

(ii)  Where  a  unit  includes  in  "plan 
reductions"  under  paragraph  (a)(3)  of 
this  section  utilization  of  any 
compensating  unit,  the  designated 
representative  of  the  unit  shall  submit 
with  the  annual  compliance 
certification  report,  documentation 
demonstrating  that  an  amount  of 
electrical  energy  at  least  equal  to  the 
"shift  to  compensating  unit"  attributed 
to  the  compensating  unit  in  the  annual 
report  was  actually  acquired  by  the 
unit's  dispatch  system  from  the 
compensating  unit. 

(7)  Notwithstanding  paragraphs 
(a)(3)(i),  (ii),  (iii),  and  (iv),  (a)(4).  and 
(a)(5)  of  this  section,  (plan  reductions — 
compensating  generation  provided  to 
other  units)  shall  not  exceed  (baseline — 
actual  utilization). 

(b)*  •  • 

(2)  Notwithstanding  paragraph 
(b)(l)(i)  of  this  section,  where  two  or 
more  Phase  I  units  include  in  the 
confirmation  report  the  verified  kilowatt 
hour  savings  or  reduction  in  heat  rate 
from  the  same  specific  conservation  or 
improved  unit  efficiency  measures: 
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(i)  The  designated  representatives  of 
all  such  units  shall  submit  with  their 
confinnation  reports  a  certification 
signed  by  all  such  designated 
representatives.  The  certification  shall 
apportion  the  total  kilowatt  hour 
savings  or  reduction  in  heat  rate  among 
such  units. 

(ii)  Each  designated  representative 
shall  include  in  the  confinnation  report 
only  the  respective  unit's  share  of  the 
total  savings  or  reduction  in  heat  rate  in 
accordance  with  the  certification  under 
paragraph  (b)(2)(i)  of  this  section. 
•        •       •        •        • 

Option  1  for  Paragraph  (c) 

(c)  Annual  Compliance  Certification 
Report:  compensating  units.  The 
designated  representative  for  each  Phase 
I  unit  that  designates  any  compensating 
units  for  the  calendar  year  under  an 
approved  reduced  utilization  plan  shall 
include  the  following  elements  in  the 
annual  compliance  certification  report 
for  the  calendar  year;  provided  that  the 
reporting  requirement  in  this  paragraph 
(c)  shall  not  apply  to  the  annual 
compliance  certification  report 
submitted  for  1995  by  the  designated 
representative  of  a  Phase  I  unit  whose 
plan,  as  approved,  is  not  governed  by 
§72.43(d)(l)(ii)  for  1995. 

(1)  Potential  reduced  generation  of  the 
unit,  calculated  as  follows: 
potential  reduced  generation  = 

{((baseline  x  (i  ♦  percentage  change 
in  dispatch  system  sales))— actual 
utilization)]  heat  rate)— reduction 
firom  energy  conservation — 
(reduction  from  improved  unit 
efficiency  +  heat  rate)— shifts  to 
designated  sulfur-fi-ee  generators  + 
comDensating  generation  provided 
to  other  units 
where: 

(i)  "Baseline"  is  as  defined  in  §  72.2. 
(ii)  "Percentage  change  in  dispatch 
system  sales"  is  as  calculated  under 
paragraph  (a)(3)(iii)(C)  of  this  section; 
provided  that  if  the  result  of  the  formula 
is  greater  than  or  equal  to  zero,  then  the 
percentage  change  in  dispatch  system 
sales  shall  be  treated  as  zero  only  for 
purposes  of  paragraph  (c)(1)  of  this 
section. 

(iii)  "Actual  utiUzation"  is  the  figure 
calculated  under  paragraph  (a)(2)  of  this 
section.  ' 

(iv)  "Heat  rate"  is  the  actual  annual 
average  heat  rate  (Btu/Kwh  x  10  -6)  of 
the  unit  (determined  in  accordance  with 
part  75  of  this  chapter)  before  the 
employment  of  any  improved  unit 
efficiency  measiu«s  under  an  approved 
plan. 

(v)  "Reduction  from  energy 
conservation"  is  as  calculated  under 


paragraphs  (a)(3){i)  and  (5)  of  this 
section,  without  converting  to  mmBtus. 
This  figure  shall  not  be  adjusted  under 
paragraph  (b)  of  this  section. 

(vi)  "Reduction  from  improved  unit 
efficiency"  is  as  calculated  under 
paragraphs  (a){3)(ii)  and  (5)  of  this 
section.  This  figure  shall  not  be  adjusted 
under  paragraph  (b)  of  this  section. 

(vii)  "Shifts  to  designated  sulfur-free 
generators"  is  as  calculated  under 
paragraphs  (a)(3)(iii)  and  (5)  of  this 
section,  without  converting  to  mmBtus. 

(viii)  "Compensating  generation 
provided  to  other  units"  is  as  calculated 
under  paragraph  (a)(4)  of  this  section, 
without  converting  to  mmBtus. 

(ix)  Where  a  reduced  utilization  plan 
designates  any  compensating  units  for  a 
Phase  I  unit,  the  plan  will  be  in  effect 
for  the  calendar  year  only  if  the  Phase 
I  unit's  potential  reduced  generation  is 
greater  than  zero. 

(2)  A  list  of  all  sulfur-free  generators 
fit)m  which  the  unit's  dispatch  system 
actually  acquired  electrical  energy 
during  the  calendar  year  and  that  are 
not  designated  in  a  reduced  utilization 
plan  that  is  in  effect  for  the  calendar 
year  for  any  unit  under  paragraph 
(c)(3)(i)  of  this  section.  The  list  shall 
include  the  "potential  shift  to  sulfur- 
free  generator"  calculated  for  each 
sulfiir-free  generator  as  the  lesser  of: 
(i)  The  amount  of  electrical  energy 
actually  acquired  during  the  calendar 
year  from  the  sulfur-free  generator  by 
the  unit's  dispatch  system,  which 
amount  shall  be  supported  by 
documentation  submitted  with  the 
annual  compliance  certification  report 
even  if  the  amount  under  paragraph 
(c)(2)(ii)  of  this  section  is  the  lesser 
amount;  or 

(ii)  Actual  sulfur-free  generation— 
(average  1985-«7  sulfur-free  generation 
X  (1  ♦  percentage  change  in  dispatch 
system  sales)) 

where: 

(A)  "Actual  sulfur-fr«e  generation"  is 
the  actual  annual  generation  (in  Kwh)  of 
the  sulfur-free  generator  for  the  calendar 
year. 

(B)  "Average  1985-87  sulhir-free 
generation"  is  the  sura  of  annual 
generation  (in  Kwh)  for  1985, 1986,  and 
1987  for  the  sulfur-free  generator, 
divided  by  three. 

(C)  "Percentage  change  in  dispatch 
system  sales"  is  as  calculated  under 
paragraph  (a)(3)(iii)(C)  of  this  section; 
provided  that  if  the  result  is  less  than  or 
equal  to  zero,  then  percentage  change  in 
dispatch  system  sales  shall  be  treated  as 
zero  only  for  purposes  of  paragraph 
(c)(2)  of  this  section. 

(D)  If  the  result  under  paragraph 
(c)(2)(ii)  of  this  section  is  less  than  or 


equal  to  zero,  then  that  result  shall  be 
treated  as  zero. 

(iii)  Notwithstanding  paragraph 
(c)(2)(ii)  of  this  section,  if  two  or  more 
dispatch  systems,  with  any  Phase  I  units 
governed  by  paragraph  (c)  of  this 
section,  acquired  electrical  energy 
during  the  calendar  year  from  the  same 
sulfur-free  generator,  the  designated 
representative  of  all  such  units  may 
apportion  the  amount  under  paragraph 
(c)(2)(ii)  of  this  section  and  use  the 
respective  dispatch  system's  share  as 
the  amount  under  paragraph  (c)(2)(ii)  of 
this  section:  provided  that: 

(A)  The  designated  representatives 
shall  submit  with  their  annual  reports  a 
certification  signed  by  such  designated 
representatives.  The  certification  shall 
apportion  the  amount  under  paragraph 
(c)(2)(ii)  of  this  section  among  such 
dispatch  systems. 

(B)  Each  designated  representative 
shall  use.  as  the  amount  under 
paragraph  (c)(2)(ii)  of  this  section,  only 
the  respective  dispatch  system's  share  of 
the  amount,  in  accordance  with  the 
certification. 

(3)  Dispatch  system  potential  reduced 
generation,  calculated  as  follows: 

Dispatch  system  potential  reduced 

u 

generation  -  J^  potential 

s 

reduced  generation^  -^  potential 

shift  to  sulfur- free  generator 

where: 

(i)  u  =  all  units  in  the  dispatch  system 
that:  ■' 

(A)  Are  listed  in  Table  1  of  §  73.10(a) 
of  this  chapter;  or 

(B)  Are  substitution  units  for  the 
calendar  year  under  approved 
substitution  plans. 

(ii)  "Potential  reduced  generation,"  is 
as  calculated  under  paragraph  (c)(1)  of 
this  section  separately  for  each  unit 
under  paragraph  (c)(3)(i)  of  this  secUon. 
The  designated  representative  of  each 
such  unit  shall  certify  the  figure  for 
potential  reduced  generation  for  the 
respective  imit. 

(iii)  s=all  sulfur-free  generators  Hsted 
under  paragraph  (c)(2)  of  this  section. 

(iv)  "Potential  shift  to  sulhir-free 
generator,"  is  the  figure  calculated  for 
each  sulfur-free  generator  under 
paragraph  (c)(2)  of  this  section. 

(v)  If  the  result  of  the  formula  for 
"dispatch  system  potential  reduced 
generation"  is  less  than  or  equal  to  zero, 
then  "dispatch  system  potential  reduced 
generation"  shall  be  deemed  to  be  zero. 
Any  reduced  utilization  plan  that 
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designates  any  compensating  units  for 
any  Phase  I  units  in  the  dispatch  system 
shall  be  in  effect  for  the  calendar  year 
only  if  dispatch  system  potential 
reduced  generation  is  greater  than  zero. 

(4)  The  list  of  all  compensating  units 
designated  by  any  Phase  I  unit  in  the 
unit's  dispatch  system  under  a  reduced 
utilization  plan  approved  for  the 
calendar  year.  The  list  shall  include  the 
potential  compensating  generation  of 
each  compensating  unit,  calculated  for 
each  compensating  unit  as  follows: 
Potential  compensating 

generation=highest  generation  - 
actual  generation  -f  compensating 
generation  provided  to  units  in 
dispatch  system 
where: 

(i)  "Highest  generation"  is  the  figure 
under  §  72.43(c)(4)(v)  for  the 
compensating  unit,  as  adjusted  by  the 
Administrator  in  approving  the  reduced 
utilization  plan. 

(ii)  "Actual  generation"  is  the  actual 
annual  generation  (in  Kwh)  for  the 
calendar  year  for  the  compensating  unit. 

(iii)  "Compensating  generation 
provided  to  units  in  dispatch  system"  is 
the  sum  of  each  "shift  to  compensating 
unit",  as  calculated  under  paragraph 
(a)(3)(iv)  of  this  section,  that  is 
attributed  to  the  compensating  unit  in 
the  annual  compliance  certification 
report  submitted  by  the  Phase  I  unit  or 
any  other  unit  in  the  Phase  I  unit's 
dispatch  system. 

(5)  Specification  of  those 
compensating  units  on  the  list  in 
paragraph  (c)(4)  of  this  section  whose 


potential  compensating  generation  is 
necessary  to  cover  the  dispatch  system's 
potential  reduced  generation.  A 
compensating  unit's  potential 
compensating  generation  shall  be 
deemed  necessary  only  if  the  following 
requirement  is  met: 

(Dispatch  system  potential  reduced 

r-l 

generation  -  J^  potential 

id 

compensating  generation  i )  >  0 
where: 

(i)  r=the  rank  of  the  compensating 
unit  that  the  designated  representative 
is  considering  for  specification  under 
paragraph  (c)(5)  of  this  section. 

(ii)  i=the  rank  of  a  compensating  unit 
on  the  list  under  paragraph  (c)(4)  of  this 
section. 

(iii)  "Dispatch  system  potential 
reduced  utilization"  is  the  Tigure 
calculated  under  paragraph  (c)(3)  of  this 
section. 

(iv)  "Potential  compensating 
generationi"  is  the  figure  calculated 
under  paragraph  (c)(4)  of  this  section  for 
a  compensating  unit  with  rank  i. 

(v)  Any  reduced  utilization  plan  that 
designated  any  compensating  units  for 
any  Phase  I  units  in  the  dispatch  system 
shall  be  in  effect  for  the  calendar  year 
only  for  compensating  units  whose 
potential  compensating  generation  is 
deemed  necessary  under  paragraph 
(c)(5)  of  this  section  and  from  which  the 
acquisition  of  electrical  energy  is 
documented  under  paragraph  (a)(6)  of 
this  section. 


(6)  If  the  unit  is  a  designated 
compensating  unit  for  any  Phase  I  units 
under  any  other  reduced  utilization 
plans,  the  identification  of  such  Phase  I 
units  whose  plans  are  in  effect  for  the 
unit  and  for  the  calendar  year. 

Option  2  No  Paragraph  (c)  To  Be  Added 
PART  73— (AMENDED] 

7.  The  authority  citation  for  part  73  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651  et  seq. 

8.  Section  73.52  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

S  73.52    EPA  recordatton. 

(a)  *  •  • 

Option  1  for  Paragraph  (a)(3) 

(3)  If  allowances  specified  or 
indicated  pursuant  to  §  73.50(b)(l)(ii) 
are  subject  to  the  limitation  on  transfer 
imposed  pursuant  to  §  72.43(d)(2)  or 
§72.44(h)(l)(i)  of  this  chapter,  the 
transfer  is  in  accordance  with  such 
limitation;  and 

Option  2  for  Paragraph  (aM3) 

(3)  If  allowances  specified  or 
indicated  pursuant  to  §  73.50(b)(l){ii) 
are  subject  to  the  limitation  on  transfer 
imposed  pursuant  to  §  72.44(h)(l)(i)  of 
this  chapter,  the  transfer  is  in 
accordance  with  such  limitation;  and 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 

[OPPTS-6M15;  FRL-3948-B] 
RIN  2070^039 

Polychlorinated  Biphanyla  (PCBs); 
Reclassification  of  PCB  and  PCB- 
Contaminated  Transfonners 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  amend 
the  requirements  that  govern  the 
reclassification  of  transformers  from  a 
PCB  (^500  ppm  PCBs)  or  a  PCB- 
Contaminated  (^50  -  <500  ppm  PCBs) 
status  to  a  lower  regulatory  status  as  a 
PCB-Contaminated  or  a  non-PCB  (<50 
ppm  PCBs)  Transformer.  This  proposed 
rule  would  change  the  methods  used  to 
reclassify  transformers  by:  Eliminating 
the  50°  Centigrade  (C)  requirement  for 
all  PCB  and  PCB-Contaminated 
Transformers:  eliminating  the  "in- 
service  use"  requirement  for  all 
transformers  with  a  PCB  concentration 
of  <1.000  ppm  PCB;  modifying  the  90- 
day  requirement  for  post-retrofiU  testing 
of  PCB  Transformers  with  a  PCB 
concentration  <1,000  ppm  PCB; 
eliminating  the  post-retrofill  testing 
requirement  for  PCB-Contaminated 
Transformers  after  retrofill;  and 
specifying  the  procedures  that  must  be 
followed  during  a  retrofill  for  these 
units.  This  proposed  rule  would  amend 
the  procedure  for  reclassification  of 
certain  transformers  and  reduce  the 
regulatory  and  economic  burden  on 
those  in  the  regulated  community  who 
wish  to  take  advantage  of  the 
reclassification  procedure. 
DATES:  Written  conunents  must  be 
received  on  or  before  January  3, 1994.  If 
persons  request  time  for  oral  comment 
by  December  3. 1993.  EPA  will  hold  an 
informal  hearing  in  Washington.  DC  on 
or  about  January  18. 1994.  If  a  hearing 
is  requested,  the  exact  time  and  location 
of  the  hearing  will  be  published  in  the 
Federal  Register  at  least  30  days  before 
the  hearing. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
OPPTS-66015  must  be  submitted  to: 
TSCA  Public  Docket  Office  (TS-793), 
Office  of  Pollution  Prevention  and 
Toxics.  Rm.  NE  0004,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B.  Environmental 


Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551, 
FAX:  (202)  554-5603  (document 
requests  only). 

SUPPI^MENTARY  INFORMATION:  Section 
6(e)  of  the  Toxic  Substances  Control  Act 
(TSCA)  bans  the  manufacture, 
processing,  distribution  in  commerce, 
and  use  of  PCBs  unless  the  PCBs  are 
totally  enclosed.  Section  6(e)  gives  EPA 
authority,  however,  to  authorize  these 
PCB  activities  if  the  Administrator  finds 
that  they  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  In  the 
Federal  Register  of  May  31, 1979  (44  FR 
31514),  EPA  permitted  routine  servicing 
but  prohibited  rebuilding  of  PCB 
Transformers  (40  CFR  761.31(a)). 
Routine  servicing  results  in  minimal 
exposures  to  PCBs  and  allows  the  use  of 
most  existing  transformers  to  continue 
through  their  useful  lifetimes. 
Rebuilding  of  PCB-Contaminated 
Transformers  was  allowed  based  on  the 
lower  concentration  and  corresponding 
lower  risks  to  human  health  and  the 
environment.  Therefore,  owners  of  PCB 
Transformers  could  only  rebuild  those 
units  if  they  were  reclassified  to  <500 
ppm  PCBs.  The  guidelines  for 
reclassification  of  transformers  are 
currently  found  at  40  CFR 
761.30(a)(2)(v). 

I.  Background 

EPA  published  a  final  rule  in  the 
Federal  Register  of  May  31, 1979  (44  FR 
31514)  which,  among  other  things, 
authorized  the  rebuilding  of  PCB- 
Contaminated  Transformers  with 
concentrations  <500  ppm.  Owners  of 
PCB  Transformers  who  wished  to 
rebuild  these  units  were  required  to 
reclassify  them  to  PCB-Contaminated 
status  prior  to  rebuilding  (40  CFR 
761.31(a)).  Reclassification  is  the 
process  by  which  a  high  PCB 
concentration  in  a  transformer  can  be 
converted  to  a  lower  PCB  concentration. 
To  reclassify  a  PCB  Transformer,  it  must 
be  drained,  refilled  with  non-PCB 
dielectric  fluid,  placed  in  service  (i.e., 
operated)  for  at  least  3  months,  and 
finally,  tested  to  determine  if  the  PCB 
concentration  has  been  reduced.  If  the 
transformer  was  tested  and  determined 
to  be  <500  ppm  PCBs.  it  could  then  be 
rebuilt  rather  than  replaced.  In  40  CFR 
761.30(a)(2)(v).  as  published  in  the 
Federal  Register  of  August  25. 1982  (47 
FR  37342).  EPA  established  more 
specific  requirements  for  the 
reclassification  of  PCB  Transformers. 
The  rule  currently  states: 

A  PCB  Transformer  may  be  converted  to 
PCB-Contaminated  Electric  Equipment  or  to 
a  non-PCB  Transformer  and,  a  transformer 


that  is  classified  as  PCB-Contaminated 
Electrical  Equipment  may  be  reclassified  to  a 
non-PCB  Transformer  by  draining,  refilling 
and/or  otherwise  servicing  the  transformer. 
In  order  to  reclassify,  the  transformer's 
dielectric  fluid  must  contain  less  than  500 
ppm  PCB  (for  conversion  to  PCB- 
Contaminated  Electrical  Equipment)  or  less 
than  50  ppm  PCB  (for  conversion  to  a  non- 
PCB  Transformer)  after  a  minimum  of  3 
months  of  in-service  use  sulisequent  to  the 
last  servicing  conducted  for  the  purpose  of 
reducing  the  PCB  concentration  in  the 
transformer.  In-service  means  that  the 
transformer  is  used  electrically  under  loaded 
conditions  that  raise  the  temperature  of  the 
dielectric  fluid  to  at  least  50°  Centigrade.  The 
Director.  Exposure  Evaluation  Division  may 
grant,  without  further  rulemaking,  approval 
for  the  use  of  alternative  methods  that 
simulate  the  loaded  conditions  of  in-service 
use.  All  PCBs  removed  from  transformers  for 
purposes  of  reducing  PCB  concentrations  are 
subject  to  the  disposal  requirements  of 
§761.60. 

Also  in  this  rule.  EPA  clarified  the 
definition  of  "in-service  use"  for 
transformers  by  specifying  that  a 
minimum  dielectric  fluid  temperature  of 
50°  C  must  be  reached.  This  temperature 
had  been  shown  ex{>erimentally  to  be 
associated  with  a  condition  of  light 
electrical  loading,  and  to  cause  a  release 
of  PCBs  from  the  internal  components  of 
the  transformer  into  the  dielectric  fluid, 
i.e..  leachback. 

Alternate  methods,  as  authorized  at 
40  CFR  761.30(a)(2)(v).  involve 
simulating  loaded  conditions  of  in- 
service  use.  Based  on  the  vast  number 
of  requests  received  for  approval  of 
alternate  methods,  it  has  been  EPA's 
experience  that  these  requests  for  an 
alternate  method  are  typically  necessary 
when  a  transformer  has  failed,  is  being 
serviced  and  is  therefore  not  on  line,  or 
for  some  other  reason  cannot  be 
operated  under  normal  loaded 
conditions.  Requests  for  reclassifying 
transformers  using  an  alternate  method 
have  typically  involved  simulating  in- 
service  use  or  requesting  that  the 
temperature  requirement  of  50°  C 
(interpreted  by  EPA  to  mean  at  whatever 
frequency  the  transformer  normally 
reaches  50°  C  during  operation,  i.e., 
once  per  week,  once  per  month,  etc.)  for 
the  90-day  time  period  be  waived. 

Over  the'  last  few  years.  EPA  has 
received  information  that  questions  the 
correlation  between  both  the  90-day 
time  period  for  testing  after  retrofill  and 
the  50°  C  temperature  requirements  of 
reclassification,  and  the  leachback  of 
dielectric  fluid  from  the  internal 
components  of  a  transformer. 
Additionally,  information  submitted  to 
EPA  indicates  that  many  transformers, 
even  under  normal  operating 
conditions,  never  reach  50°  C  because 
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th«  technical  limitations  of  the 
equipment.  Transformers  may  also  hi\ 
to  reach  50*  C  due  to  equipment  feiiure, 
low  ambient  temperatures,  ot 
transforraer  loading  restrictions  {Rah.  3, 
6.  7. 11. 12, 13.  and  14). 

EPA  beKeres  there  are  drawbacks 
associated  with  attempting  to  comply 
with  the  50*  C  temperature  requirement 
by  simulating  in-service  use  of  the 
transfann««.  These  include  safety  risks 
to  maintenance  personnel,  fire  hazards 
associated  Mrith  energizing  or  insulating 
equipment  which  is  not  designed  to 
withstand  heavy  loads  or  increased 
temperatures,  and  the  economic  and 
resource  commitment  that  must  be 
borne  by  the  transfonner  owners  (Ref. 
4).  EPA  solicits  comments  on  the 
validity  and  accuracy  of  these 
drawbacks  and  seeks  data  concerning 
whether  to  drop  the  50*  C  temperature 
requirement. 

The  utility  industry  has  also 
suggested  that  the  50"  C  requirement  has 
no  bearing  on  the  degree  of  the 
leachback  of  PCBs  from  the  internal 
components  of  a  transformer.  Further. 
EPA  has  been  criticized  for  rel)rtng  on 
a  single  study  which  correlates  50*  C 
with  "light  electric  loading,"  and  thus 
failing  to  justify  the  selection  of  the  50* 
C  temperature  requirement  as  a  criterion 
for  reclassification  (Ref.  1  and  2). 

An  industry-sponsored  study  was 
conducted  to  assess  the  various 
regulatory  criteria  for  the 
reclassification  of  transformers.  Data 
collected  during  the  study  were 
analyzed  and  summarized  in  a  report 
(Ref.  3).  The  report  indicates  that  there 
is  no  statistical  correlation  between  the 
50"  C  temperature  or  the  90-day  time 
requirements  in  accelerating  the 
leachback  of  PCBs  from  the  internal 
components  of  a  wide  variety  of  PCB 
and  PCB-Guitaminated  Transformers. 
EPA  later  conducted  independent 
statistical  analyses  of  this  data  and 
reached  the  same  conclusions  (Ref.  4). 
The  variables  addressed  by  this  report 
included  an  assessment  of  the  following 
characteristics; 

1.  Transformer  manufacturer. 

2.  Transformer  KVA  rating. 

3.  Transformer  age  (in  years). 

4.  Pre-retrofill  PCB  concentration. 

5.  Whether  the  transframer  was 
flushed. 

6.  Whether  the  transformer  was 
energizsd  (i.e.,  wfaetbCT  voltage  was 
applied  to  the  primary  side;  minimally 
operational). 

7.  Whether  the  transformer  was 
loaded  (i.e.,  fully  operational). 

8.  Whether  the  transfonner  was 
heated  to  50"  Centigrade. 

9.  Post-retrofill  PCB  concentration. 


10.  hfumber  of  days  from  "Pre"  test  to 
"Post"  test.  (~Pre-tesf*  refers  to  the  PCB 
concentration  measured  prior  to  the 
retrofiU  of  the  transformer.  'Tost-test" 
refers  to  the  PCB  concentration 
measured  after  the  retrofilling 
procedure.) 

Study  data  were  collected  bom  more 
than  380  transformers  that  were 
retrofiUed  by  several  dozen  utility 
companies.  EPA's  assessment  of  the 
data,  however,  focused  only  on  the  263 
transformers  for  which  the  submitted 
data  were  deemed  complete.  The  data 
revealed  that  of  the  175  retrofilled 
transformers  with  pre-retrofiU  PCB 
concoitrations  of  <500  ppm  and  not 
energized  to  reach  50*  C.  99.43  percent 
were  reduced  to  <50  ppm  PCBs.  The 
concentrations  were  tested  both 
immediately  after  and  90  djys  following 
the  retrofill.  Only  one  transformer  (0.57 
percent  of  the  units)  was  found  to  have 
an  asymptotic  (leveling  off)  PCB 
concentration  >50  ppm  (that 
concentration  was  53  ppm).  Further 
examination  of  88  retrofilled, 
unenergized  transformers,  with  pre- 
retrofill  PCB  concentrations  ^500  ppm, 
but  <1.000  ppm.  show  that  (mly  8  (9.0 
percent)  had  asymptotic  post-retrofill 
concentrations  >50  ppm.  The  mean 
asymptotic  post-retrofill  concentration 
for  these  ei^t  transformers  was  64.4 
ppm.  EPA's  assessment  of  the  relevant 
data  from  actual  transformers  indicates 
that  there  is  no  correlation  or  direct 
relationship  between  eithCT  elevated 
temperatures  of  dielectric  fluid  or  a  90- 
day  ii>-service  time  period  prior  to 
testing,  and  an  increase  in  the  leeching 
of  PCDs  from  the  inner  core  and  coil  of 
the  transfonner  into  the  newly 
retrofilled  fluid  (Ref.  4). 

The  ccmclusion  which  these  data 
strongly  support  is  that  retrofilled. 
unenergized  transformers  with  pre- 
retrofill  PCB  concentrations  <500  ppm 
very  rarely  have  PCB  concentrations  >50 
ppm  after  retrofill.  thereicve.  EPA  is 
proposing  to  eliminate  the  post^etrofiU 
testing  requiremojt  for  these  units.  In 
addition,  EPA  is  proposing  to  eliminate 
the  50°  C  and  modify  the  90-day  time 
requirements  for  testing  PCB 
Transformers  containing  <1.000  ppm 
PCBs. 

n.  Proposed  Changes  to  the 
Reclassification  Provision 

Based  upon  the  statistical  data  which 
suggest  there  is  no  strong  evidence  to 
support  a  correlation  between 
tem  pasture  and  the  leachbeck  of  PCBs 
in  a  transformer,  EPA  is  requesting 
comments  on  its  proposal  to  modify  the 
current  regulations.  The  primary 
changes  are  as  follows: 


1.  Eliminate  the  50*  C  tempeiature 
requirement  for  all  transformws 
undergoing  reclassification. 

2.  Eliminate  the  9&-day  "in-service 
use"  requirement  for  all  transformers 
with  a  PCB  concentration  <1.000  ppm. 

3.  Allow  PCB  Trm)sf(vmers  wkh  a 
PCB  concentration  <1,000  ppm  to  be 
initially  tested  after  a  21-day  time 
period  rather  than  afier  90  days,  if  a 
properly  conducted  retrofill  was 
conducted.  Then,  if  the  results  of  the 
post-retrofill  test  are  <25  ppm  PCB,  ths 
transformer  may  be  reclassified  to  non- 
PCB  status.  If  the  results  are  ^25  -<500 
ppm  PCB,  it  may  be  reclassified  to  PCB- 
Contaminated  status. 

4.  Allow  immediate  reclassification 
rather  than  a  90-day  post-retrofill  test  of 
PCB-Contamiiiated  Transformers  to  non- 
PCB  status,  after  a  properly  conducted 
retrofill.  An  owner  or  operator  would  be 
able  to  assume,  for  purposes  of 
compliance  with  the  proposed 
reclassification  requirements,  that  a 
properly  reclassified  transformer  is 
regulated  in  accordance  with  its 
reclassified  status.  However,  because  of 
the  potential  for  the  concentration  to 
"creep"  upward,  or  due  to  errors  in  the 
reclassification  process,  the  transformer 
owner  would  remain  responsible  and 
liable  for  any  violation  incurred  if  the 
PCB  concentration  of  a  transformer, 
even  after  a  properly  conducted  retrofill, 
is  tested  and  found  to  exceed  the 
designated  PCB-Contaminsted  or  non- 
PCB  levels. 

The  owner  would  be  required  to  keep 
records,  as  proposed  at  §  761.180(a)(3), 
to  substantiate  that  quahty  controlled 
and  assured  laboratory  analyses  were 
employed  for  all  of  the  PCB 
concentration  measiirements,  and  that 
the  proper  reclassification  procedures 
were  followed.  EPA  recognizes  gas 
chromatography  as  an  accurate  method 
for  determining  the  concentration  and 
nature  of  PCBs  in  oil  (ASTM  D  923-86 
and  923-89).  Accurate  records  are 
necessary  in  the  event  of  an  EPA 
inspection  and/or  subsequent  PCB 
violation. 

Owners  of  mineral-oil  transformers 
who  wish  to  take  advantage  of  the 
reclassification  provisions  in  this 
proposed  rule  would  be  required  to  test 
their  units  to  determine  the  actual  PCB 
concentration  prior  to  retrofill.  They 
could  not  assume  that  prior  to  retrofill 
the  concentration  is  between  50  and  499 
ppm.  Based  on  the  actual  pre-retrofill 
PCB  concentration  in  the  dielectric 
fluid.  EPA  proposes,  that  for  the 

Eurpose  of  identifying  the  procedures  to 
B  used  in  reclassifying  transformers, 
the  transformers  be  categorized  into 
three  groups  by  PCB  concentrations  that 
are:  (1)  250  ppm  but  <500  ppm,  (2) 
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2500  but  <1.000  ppm.  and  (3)  21,000 
ppm  PCB.  However,  the  standard  PCB 
concentration  categories  (<50  ppm  for 
non-PCB,  50  ppm  to  <500  ppm  for  PCB- 
Contaminated,  and  2500  ppm  for  PCB) 
would  still  apply  for  designating  the 
PCB  reclassification  status  and  for 
complying  with  all  of  the  PCB 
regulatory  provisions.  E)eviations  &x>m 
the  requirements  of  this  proposed  rule 
would  still  require  a  waiver  from  EPA 
before  undertaking  such  activity. 

The  following  chart  of  the  pro{>osed 
modifications  to  the  regulatory 
requirements  for  reclassification  is 
provided  to  assist  the  reader  in 
understanding  this  rule.  It  is  not  a 
substitute  for  the  rule  itself. 

Reclassification  Rule  Chart 


Original  con- 

Proposed  modification 

<500PPM 

Remove  50*  C 

pca 

Remove  irvsen/ice  loading 

Drain,  flush  and  fill 

Ho  testing  required. 

500-<1000 

Remove  50*  C 

PPM  PCS. 

Remove  in-service  loading 

Drain,  flush  and  fill 

Test  after  21   days.  If  <25 

ppm.   reclassify   as   non- 

PCB.  If  225  -  <500  ppm. 

relctossify    as    PCB-Con- 

taminated.  If  2  500  ppm. 

retest  alter  a  total  of  90 

days. 

21000  PPM 

Remove  50*  C 

PCB. 

In-service  loading  is  still  re- 

quired 

Drain,  flush  (opbonaO  and  fin 

Testing  stilt  required  after  90 

days   to   determine    PCB 

status. 

m.  Rationale  Of  Proposed 
Modifications 

A.  SCf  Centigrade  Requirement 

This  rule  proposes  to  eliminate  the 
50*  C  temperature  requirement  for  all 
reclassification  of  PCB  and  PCB- 
Contaminated  Transformers.  The 
original  intent  of  the  50*  C  requirement 
was  to  achieve  a  temperatiue  that  would 
allow  the  natural  convection  forces  of 
the  dielectric  fluid  to  circulate  within 
the  transformer  (47  FR  37354,  August 
25, 1982).  It  was  believed  that  this  oil 
movement  promoted  leaching  of  PCBs 
from  the  core  and  coil  and  other  internal 
parts  of  the  transformer  into  the 
dielectric  fluid  and,  thus,  accelerated 
the  process  of  reaching  PCB 
equilibrium.  Based  on  an  analysis  of  the 
data  indicating  that  temperature  has 
little  bearing  on  the  leachback  of  PCBs 
into  the  dielectric  fluid,  as  discussed 
imder  Unit  L  of  this  preamble,  EPA  is 


soliciting  comments  on  whether  to  drop 
the  SO*  C  temperatiue  requirement  for 
all  PCB  and  PCB-Contaminated 
Transformers. 

B.  In-Service  Use  Requirement 

Using  the  same  rationale  as  for 
eliminating  the  50*  C  requirement.  EPA 
also  proposes  to  eliminate  the  "in- 
service  use"  requirement  for 
transformers  contaminated  with  <1,000 
ppm  PCB.  But,  any  transformer  with  a 
1,000  ppm  or  greater  PCB  concentration, 
such  as  most  substation  power 
transformers,  must  undergo  a  minimum 
90-day  in-service  use  period  and  post- 
retrofill  testing.  The  difference  between 
small,  distribution  transformers  and  the 
large,  substation  power  transformers  is 
that  distribution  transformers  are 
usually  PCB-Contaminated,  are  more 
peripherally  located  throughout  a  region 
than  the  substation  power  systems,  and 
are  difficult  and  dangerous  to  sample 
after  having  been  recormected.  Most 
pole-top  transformers  fall  into  this 
"distribution  transformer"  category,  as 
do  many  other  equivalent  size  power 
transformers  such  as  pad-mounted 
transformers  which  are  usually  located 
on  a  concrete  foundation.  The  larger 
power  transformers  contain  greater 
volumes  and  higher  concentrations  of 
PCBs  and,  therefore,  pose  a  potentially 
greater  risk  to  the  environment  and 
human  health.  The  in-service  use 
requirement  on  the  larger  transformers 
poses  less  of  a  burden  for  those  who 
operate  them.  Since  they  are  essential 
for  supplying  major  sources  of  power, 
most  are  in  service  on  a  regular  basis. 
Furthermore,  due  to  the  design  of  the 
equipment  and  their  locations,  they  can 
be  conveniently  and  safely  sampled 
while  in  active  service. 

Although  there  is  some  overlap 
between  large,  substation  power 
transformers  and  typically  smaller, 
distribution  transformers,  further 
support  for  distinguishing  between  the 
two  categories  is  found  in  an  American 
National  Standards  Institute  (ANSI) 
publication  C57  (Sections  C57.12.20 
through  C57.12.26).  ANSI  indicates  that 
distribution  transformers  with  less  than 
a  500  Kilovolt-ampere  (KVA)  rating  are 
not  required  to  have  sampling  valves. 
Power  transformers,  however,  will 
almost  always  have  sampling  valves  to 
allow  for  easy  sampling  of  the 
transformer  fluid  (Ref.  5).  Sampling 
valves  are  most  typically  found  on 
transformers  with  a  KVA  rating  of  500 
or_greater. 

In  a  letter  from  Baltimore  Gas  and 
Electric  (BG&E)  to  EPA  (Ref.  12)  BG&E 
states  that  distribution  transformers 
with  a  KVA  rating  of  500  or  less  are  not 
required  to  have  sampling  valves,  and 


that  sampling  these  imits  outside  of  the 
shop  environment  is  precarious.  BG&E 
argues  that  the  500  KVA  benchmark  for 
distribution  transformers  is  a  logical 
breakpoint  for  not  requiring  post 
retrofill  testing,  i.e.,  distribution 
transformers  500  KVA  and  below  need 
not  be  tested  and  those  greater  than  500 
KVA  should  be  tested.  EPA  is  soliciting 
comments  on  the  appropriateness  of 
factoring  in  the  KVA  rating  of  particular 
transformers  insofar  as  it  relates  to  the 
type  of  reclassification/sampUng 
schedule  a  transformer  owner  may  opt 
for.  or  whether  the  pre-retrofill 
concentration  of  the  transformer, 
regardless  of  KVA  rating,  should  be  the 
only  criteria.  In  addition,  if  KVA  rating 
should  be  factored  in,  is  there  a 
corresponding  PCB  concentration  that 
shoula  be  associated  with  that  KVA 
rating,  i.e.,  should  testing  be  required  of 
a  transformer  with  2500  KVA  and 
21000  ppm  PCB  or  should  testing  be 
required  of  only  those  transformers 
2500  KVA  regardless  of  PCB 
concentration.  EPA's  analysis  of  the 
data  that  were  submitted  for  review 
looked  exclusively  at  the  PCB 
concentration  of  the  transformers  and 
did  not  factor  the  KVA  rating  into  the 
reclassification  equation.  EPA. 
therefore,  soUcits  data  to  support  the 
relevance  of  including  KVA  rating  into 
the  reclassification  equation. 

C.  Post  RetrofiU  90-Day  Testing 
Requirement 

1.  Elimination  of  post-retrofill  testing 
requirement  for  transformers  <500  ppm 
PCBs.  This  rule  proposes  to  eliminate 
the  90-day.  post-retrofill  test 
requirement  for  transformers  containing 
pre-retrofill  concentrations  of  <500  ppm 
PCBs,  thereby  allowing  for  immediate 
reclassification  of  PCB-Contaminated 
Transformers  to  non-PCB  status  after  a 
properly  conducted  retrofill.  Based  on 
the  data  and  rationale  provided  in  Unit 
ni.C.l  of  this  preamble,  routine  testing 
of  retrofilled  PCB-Contaminated 
Transformers  may  not  be  necessary  to 
verify  that  PCB  levels  are  <50  ppm.  EPA 
is  soliciting  comments  on  whether  PCB- 
Contaminated  Transformers  with  a  PCB 
concentration  of  <500  ppm  should  be 
immediately  reclassifiea  to  non-PCB 
status  (i.e.,  <50  ppm)  after  a  properly 
conducted  retrofill  procedure  as 
proposed  in  §  761.30(a)(2)(v).  A 
"properly  conducted  retrofill"  would 
mean  a  procedure  where:  (a)  The  PCB 
dielectric  fluid  is  drained  from  the 
transformer  and  stored  and  disposed  of 
pursuant  to  the  storage  and  disposal 
requirements  of  40  CFR  761.65  and 
761.60  and  the  manifest  requirements  at 
§  761.207  to  §  761.209;  (b)  Uie 
transformer  is  flushed  with  no  less  than 
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10  percent  of  the  transformer's  volume 
(as  reflected  on  the  original  nameplate) 
with  a  dielectric  fluid  that  contains  <2 
ppm  PCBs  or  with  solvent  in  which  the 
solubility  of  PCBs  is  5  percent  or  more 
by  weight  (the  flush  material  must  be 
stored  and  disposed  of  in  accordance 
with  $  761.65  and  §  761.60  and  the 
manifest  requirements  of  §  761.207  to 
§  761.209  must  be  adhered  to);  and  (c) 
the  transformer  is  reHlled  with  <2  ppm 
PCB  dielectric  fluid.  If  no  nameplate 
exists  that  provides  volume  information, 
the  transformer  height,  width  and  depth 
would  be  measured  to  estimate  the 
volume. 

2.  Transformers  with  a  PCB 
concentration  ^500  ppm  but  <1,000 
ppm.  EPA  is  soliciting  comment  on  its 
proposal  to  modify  the  90-day 
requirement  of  §  761.30(a)(2)(v)  for 
testing  PCB  Transformers  with  2500 
ppm  but  <1,000  ppm  PCBs. 
Transformers  with  PCB  concentrations 
gl.OOO  ppm  PCBs  will  continue  to  be 
subject  to  the  requirement  to  test  the 
fluid  90  days  after  the  retrofill. 

To  take  advantage  of  the  shortened 
post-retrofill  testing  requirement,  i.e..  21 
days  vs.  90  days,  for  transformers 
between  ^500  and  >1.000  ppm,  the 
transformer  would  be  required  to 
undergo  a  properly  conducted  retrofill. 

A  statistical  review  conducted  by  EPA 
of  the  data  submitted  for  380 
transformers  of  varying  concentrations 
indicates  that  a  properly  conducted 
retrofill  process  removes  a  very  high 
percentage  of  the  PCBs  (Ref.  4).  A 
comparison  of  PCB  concentration  levels, 
at  various  points  of  time  after  a  retrofill. 
indicates  that  leachback  occurs  at  the 
highest  rate  over  the  first  few  days  and 
becomes  statistically  insignificant  over 
time.  Of  all  of  the  transformers  tested, 
the  vast  majority  which  showed 
asymptotic  (leveling  ofl)  PCB  levels 
above  10  percent  of  the  original  PCB 
concentration  had  relatively  low  initial 
PCB  concentrations  (i.e.,  <200  ppm 
PCB).  This  means  that  a  transformer 
with  a  pre-retrofill  PCB  concentration  of 
200  ppm  may  retain  up  to  25  percent  of 
the  original  PCBs  and  still  fall  below  the 
50  ppm  criterion  for  reclassification  as 
a  non-PCB  Transformer.  Over  80  percent 
of  the  transformers  which  were  tested 
90  days  after  such  a  retrofill.  retained 
less  than  8  percent  of  the  original  PCB 
concentration. 

A  post-retrofill  measurement  of  the 
PCB  level  of  the  dielectric  fluid  would 
be  required  for  reclassification  'o  non- 
PCB  status  (i.e..  <50  ppm)  for  all 
transformers  with  a  PCB  concentration 
^500  ppm.  If  the  original  PCB 
concentration  of  a  transformer  is  ^500 
ppm  but  <1,000  ppm  PCB,  the  post- 
retrofill  measurement  would  be  required 


to  be  taken  at  least  21  days  after  the  last 
retrofill.  If  21  days  after  retrofill  the  PCB 
concentration  in  the  transformer  is  <25 
ppm,  the  transformer  would  be 
immediately  reclassified  to  non-PCB 
status.  The  existing  transformer  retrofill 
data  indicate  that  the  asymptotic  PCB 
concentration  in  properly  retrofilled 
transformers  has  a  low  statistical 
probability  to  ever  increase  as  much  as 
200  percent  over  their  tested  p>ost-21- 
day  PCB  concentration.  Transformers 
that  have  a  PCB  concentration  S25  ppm 
but  <500  ppm  after  21  days  could  be 
immediately  reclassified  to  PCB- 
Contaminated  status.  If  non-PCB  status 
is  still  desired,  retesting  would  be 
required  90  days  after  tJie  initial 
retrofill.  If  the  90-dav  retest  shows  a 
PCB  concentration  of  <50  ppm,  the 
transformer  would  be  immediately 
reclassified  to  non-PCB  status.  If  the 
retest  shows  250  -  <500  ppm  PCB  it 
would  be  reclassified  to  PCB- 
Contaminated  status. 

EPA  is  proposing  25  ppm  as  the 
maximum  concentration  allowable  for 
designation  as  non-PCB  status  after  the 
21-day  test  based  on  its  analysis  of 
existing  industry  test  data.  EPA  solicits . 
comment  on  whether  this  new  limit  is 
reasonable  given  the  results  of  existing 
or  new  industry  test  data.  Would  setting 
the  limit  higher  than  25  ppm  be 
reasonable  since  there  is  a  low  statistical 
probability  for  the  PCB  concentration  in 
a  range  above  25  ppm  to  exceed  50  ppm 
after  90  days?  Alternatively,  is  a  limit 
lower  than  25  ppm  justified?  EPA  also 
solicits  comment  on  whether  setting  a 
limit  of  25  ppm  for  non-PCB  status 
would  impose  an  unnecessary  burden 
on  retrofillers  that  desire  non-PCB  status 
due  to  the  potential  for  test  results  to 
fall  between  25  ppm  and  50  ppm  after 
the  21-day  test  and  still  be  less  than  50 
ppm  after  90  days. 

If  reclassification  of  transformers 
2500  ppm  -  <1000  ppm  PCB  is  not 
achieved  after  one  retrofill,  EPA  is 
proposing  that  90  days  elapse  between 
each  subsequent  retrofill.  The  goal  is  to 
achieve  a  stable  equilibrium  between 
the  PCBs  within  the  internal 
components  and  the  transformer  core's 
dielectric  fluid.  Use  of  this  approach  is 
at  the  discretion  of  the  transformer 
owner  or  operator.  Notwithstanding  a 
"properly  conducted  retrofill."  the 
transformer  owner  or  operator  would 
remain  responsible  and  liable  for  any 
subsequent  violations  associated  with 
the  reclassification  of  any  transformer 
due  to  potential  statistical  deviations, 
laboratory  calibration  errors,  variations 
in  the  design  of  the  different  models  of 
transformers,  etc. 

3.  Transformers  ^1,000  ppm.  PCB 
Transformers  with  a  PCB  concentration 


21.000  ppm  must  still  be  drained, 
refilled,  and  tested  after  a  minimum  of 
90  days  of  in-service  use,  as  currently 
specified  at  40  CFR  761.30(a)(2Kv).  in 
order  to  determine  whether  the 
transformer  has  been  reclassified. 
However,  under  this  proposal,  the 
requirement  to  reach  the  50*  C 
temperature  level  would  be  eliminated. 
EPA  lacks  information  on  whether  a 
properly  conducted  retrofill  and/or  the 
elimination  of  the  post  90-day  test  after 
retrofill  for  transformers  21.000  ppm 
PCBs  is  warranted.  EPA  solicits 
comments  and/or  data  on  this  issue. 

The  proposed  modifications  to  the 
reclassification  requirements  of 
§  761.30(a)(2)(v)  should  eliminate  the 
need  for  submission  of  individual 
waiver  requests  to  EPA.  especially  for 
those  transformers  <1,000  ppm  PCBs.  If. 
however,  the  transformer  owner  wished 
to  deviate  in  any  way  from  the 
sp>edfications  of  the  modifications 
contained  in  this  proposed  rule  (e.g.,  by 
not  employing  a  "properly  conducted 
retrofill"  as  defined  in  Unit  m.C.l  of 
this  preamble  and  as  proposed  at 
§  761.30(a)(2)(v).  by  failing  to  wait  the 
designated  amount  of  time  prior  to 
conducting  the  post-retrofill,  or  by 
failing  to  obtain  a  laboratory  analysis  of 
the  post-retrofill  PCB  concentration, 
etc.),  the  transformer  would  not  be 
reclassified  and  the  owner  could  be 
subject  to  an  enforcement  action  if  the 
owner  is  not  in  compliance  w\\h  all  of 
the  appropriate  regulatory  provisions. 

4.  Electromagnets,  switches,  and 
voltage  regulators  ^500  ppm  PCBs. 
Currently,  the  PCB  regulations  at 
§  761.30(h)(2)(v)  allow  for  the 
reclassification  to  non-PCB  or  PCB- 
Contaminated  status  of  those  voltage 
regulators,  switches  and  electromagnets 
that  are  2500  ppm  PCBs.  The  regulation 
does  not  require  these  pieces  of 
electrical  equipment  to  reach  50*  C  but 
does  require  a  minimum  of  3  months  of 
in-service  use  subsequent  to  the  last 
servicing  conducted  for  purposes  of 
lowering  the  concentration  of  this 
equipment.  In  this  proposed  rule,  EPA 
is  soliciting  comments  and  requesting 
supporting  data  on  whether  the 
proposed  criteria  in  this  rule  for  PCB 
and  PCB-Contaminated  Transformers 
are  also  appropriate  or  viable  for  these 
other  pieces  of  electrical  equipment.  In 
§  761.30(h)(2)(v),  as  is  already  the  case 
in  §  761.30(a)(2)(v),  EPA  is  proposing  to 
change  the  approval  authority  for 
granting  the  use  of  alternate  methods  to 
simulate  the  loaded  conditions  of  in- 
service  use  from  the  Assistant 
Administrator  to  the  Director  of  the 
Chemical  Management  Division.  EPA 
solicits  comments  on  this  proposed 
change  in  approval  authority. 
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In  a<kbtion,  EPA  is  proposing 
recordknping  requirewwnts  pursuant  to 
§  761.1B0(«)(3)  for  this  electrical 
equipmant  undergoing  reclassification. 

IV.  RegHlalory  Assessment 
RequirHMtits 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  issued 
February  17. 1982.  EPA  must  judge 
whether  a  rule  is  a  "major  rule"  and. 
therefore,  subject  to  the  requirement 
that  a  Regulatory  Impact  Analysis  be 
prepared.  EPA  has  determined  that  this 
proposed  rule  would  not  be  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  because  the 
annual  effect  of  the  rule  on  the  economy 
will  be  considerably  less  than  $100 
million;  it  will  not  cause  any  noticeable 
increase  in  costs  or  prices  for  any  sector 
of  the  economy  or  for  any  geographic 
region:  and  it  will  not  result  in  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation,  or  on  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  enterprises  in  domestic  or 
foreign  markets.  This  proposed  rule 
would,  in  fact,  mitigate  the  burden  on 
industry  to  comply  with  requirements 
for  reclassifying  PCB  and  PCB- 
Contamiiuted  Transformers.  This 
proposed  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  prior  to  publication, 
as  required  by  Executive  c5rder  12291. 

B.  Regulatory  Flexibility  Act 

Section  603  of  the  Regulatory 
Flexibility  Act  (the  Act).  5  U.S.Q  603. 
requires  EPA  to  prepare  and  make 
available  for  comment  an  initial 
regulatory  flexibility  analysis  in 
coiuMction  with  rulemaking.  The  initial 
regulatory  flexibility  analysis  must 
describe  the  impact  of  the  rule  on  small 
business  entities.  Section  605(b)  of  the 
Act,  however,  provides  that  section  603 
of  the  Act  "shall  not  apply  to  any 
proposed  or  final  rule  if  the  Agency 
certifies  that  the  rule  vvill  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

EPA  considers  a  small  business  to  be 
one  whose  annual  sales  revenues  are 
less  than  $40  million.  This  cutoff  is  in 
accordance  with  EPA's  definition  of  a 
aoiall  business  for  purposes  of  reporting 
under  section  8(a)  of  TSCA.  whidi  was 
published  in  the  Federal  Register  of 
November  16,  1984  (49  FR  45430). 

In  accordance  with  section  605(b)  of 
the  Act.  the  Administrator  certifies  that 
this  proposed  rule,  if  promulgated, 
would  not  have  a  significant  adverse 
economic  impact  on  a  substantial 


number  of  small  business  entities. 
Rather,  it  would  relieve  the  burden 
placed  an  businese  by  modifying  the 
current  regulations.  In  addition.  EPA  is 
sending  a  copy  of  this  proposed  rule  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980. 44  U.S.C  3501  et  aeq..  authorizes 
the  Director  of  OMB  to  review  certain 
information  collection  requests  by 
Federal  Agencies.  EPA  has  determined 
that  the  recordkeeping  requirements  of 
this  proposed  rule  constitute  a 
"collection  of  information"  as  defined  at 
44  U.S.C  3502(c). 

The  information  collection 
requirements  of  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
luider  the  Paperwork  Reduction  Act.  An 
amended  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (OMB  Control  numbers  2070-0112 
and  2070-0061).  The  public 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  be  15 
minutes  per  each  reclassification 
project.  These  are  records  that  are 
already  generated  by  the  respondent. 
This  estimate  is  based  on  the  need  to 
maintain  these  documents  on  file  at  the 
facility. 

Conunents  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to  the  Chief, 
Information  Policy  Branch  (PM-223). 
Environmental  Protection  Agency.  401 
M  St..  SW.  Washington,  DC.  20460. 
These  comments  should  also  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC,  20503,  marked  ATTENTION:  Desk 
Officer  for  EPA.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  in  this  proposal. 

V.  Public  Record 

In  accordance  with  the  requirements 
of  section  19(a)(3)  of  TSCA.  EPA  is 
issuing  the  following  hst  of  documents 
which  constitute  the  record  of  this 
proposed  ndemaking.  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this 
proposal.  The  official  records  of 
previous  PCB  rulemakings  are 
incorporated  by  reference  as  they  exist 
in  the  TSCA  Public  Docket.  A  full  list 
of  these  materials  is  available  for 
inspection  and  copying  in  the  TSCA 
Public  Docket  Office.  However,  any 
Confidential  Business  Information  (CBI) 
that  is  part  of  the  record  for  this 


rulemaking  is  not  available  for  public 
review.  A  public  version  of  the  record, 
from  which  CBI  has  been  excluded,  is 
available  for  inspection.  The  address  for 
the  TSCA  Public  Docket  Office  appears 
under  the  "ADTWESSES"  section  of  this 
proposed  rule. 

A.  Previous  Rulemaking  Records 

(1)  USEPA.  "Polychlorinated 
Biphenyls  (PCBs)  Manufocturing, 
Processing.  Distribution  in  Commerce, 
and  Use  Prohibitions."  Final  Rule.  44 
FR  31514.  (May  31,1979). 

(2)  USEPA.  "Polychlorinated 
Biphenyls  (PCBs)  Manufacturing. 
Processing.  Distribution  in  Commerce, 
and  Use  Prohibitions;  Use  in  Electrical 
Equipment."  Final  Rule.  47  FR  37342, 
(August  25. 1982).  Docket  #CM»TS- 
62015C. 

B.  References 

(1)  "Equilibrium  Study  of  PCBs  Between 
Transformer  Oil  and  Transformer  Solid 
Materials,"  bv  Electric  Power  Research 
Institute  (EPRJ).  (December 3,  1981). 

(2)  Letter  from  C.  H.  Manger  of  Baltiroofe 
Gas  and  Electric  Company  to  Oenise 
Keehner.  USEPA/OPTS/EED,  challenging  the 
50"  C  temperature  criterion  of 
reclassification.  (|uly  27. 1987). 

(3)  Bahimore  Gas  and  Electric  Company. 
"PCB-Con laminated  Distribution 
Transformer  Reclassification  Study." 
Baltimore  Gas  and  Electric  Company,  Electric 
Teat  Department.  Paul  J.  Frey,  (August  1986). 

(4)  Memorandum  from  Dan  Reinhart  to 
Tony  Baney.  "Background  Report  on 
Empirical  Basis  for  Proposed  Changes  to 
Reclassification  Criteria  for  PCB  and  PCB- 
Contaminated  Transformers",  USEPA/ 
OPPTS/OPPT/EED/DDB.  undated. 

(5)  American  National  Standards  Institute. 
Ibc,  The  Institute  of  Electrical  and 
Electronics  Engineers.  Inc.,  Distribution, 
Power,  and  Regulating  Transformers. 
Standard  numbers:  (a)  C57.12.20-1988,  (b) 
C57.12.21-1960,  (c)  CS7.12.22-1989.  (d) 
C57.12.23-1986.  (e)  C57.12.24-1988.  (f) 
C57.1Z25-1981.  and  (g)  C57.1 2.26-1 987. 

(6)  Excerpt  from  PCB  Seminar  Notebook. 
San  Diego,  California,  October  3-9, 1989, 
Sponsored  by  the  Electrical  Power  Research 
institute,  "Reclassification:  Simulating  In- 
service  Use".  H.  Cari  Manger.  Baltimore  Gas 
and  Electric. 

(7)  Letter  from  Richard  E.  Bell.  Resource 
Planning  Corporation  to  Carl  Manger, 
Baltimore  Gas  and  Electric.  Results  of 
analysis  from  transformer  retrofill  data. 
(April  24, 1989). 

(8)  Letter  from  Don  Clay,  Director,  Office 
of  Toxic  Substances,  EPA.  to  Tim  Haidy, 
Kirkland  and  Ellis.  What  constitutes  in- 
service  use  and  simulation  of  in-service  use 
for  purposes  of  reclassifying  electrical 
transformers  containing  PQBs.  (June  13. 
1984] 

(9)  Letter  from  Joseph  J.  Merenda.  Director. 
Exposure  Evaluation  Division,  EPA.  to 
Edward  Karapetian,  Department  of  Water  and 
Power  the  Qty  of  Los  Angeles.  Response  to 
request  to  waive  the  SO"  C  and  90-day  testing 
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reouirements  for  reclassification  of  95,000 
pole-top  transformers.  (November  29, 1990). 

(10)  Letter  from  Joseph  J.  Merenda, 
Director,  Exposure  Evaluation  Division,  EPA, 
to  Edward  Karapetian,  Department  of  Water 
and  Power  the  Qty  of  Los  Angeles.  Response 
to  request  to  waive  the  50*  C  and  90-day 
testing  requirements  for  reclassification  of 
95,000  pole-top  transformers.  (May  22, 1991). 

(11)  Memorandum  from  Dan  Reinhart, 
EPAyOPTS/EED,  to  Joe  Davia.  EPAJOPTS/ 
EED,  "Examination  of  the  Relationship 
Between  PCB  Leaching  and  Load  Level  in 
Transmission  Transformers  by  Baltimore  Gas 
and  Electric  Company."  (May  20, 1988). 

(12)  Letter  from  H.  C  Manger,  Baltimore 
Gas  and  Electric  Company  to  Jan  Canterbury, 
EPA/OPTS/EED.  Possible  changes  to  the 
regulations  regarding  reclassification  of  oil- 
filled  transformers  containing  PCBs.  (July  24, 
1991). 

(13)  Letter  from  Gil  Addis,  Electric  Power 
Research  Institute  to  Jan  Canterbury,  EPA/ 
OPTS/EED.  Reclassification  of  Mineral  Oil 
transformers  contaminated  with  PCB,  and 
Askarel  transformers.  (November  6. 1990). 

(14)  Letter  from  Dana  S.  Myers,  S.D.  Myers 
Transformer  Consultants  to  Jan  Canterbury, 
EPAyOPTS/EED.  Average  operating 
temperature  of  an  askarel  transformer. 
(August  16. 1991). 

(15)  PCB  Residues  in  Transformer 
Carcasses.  EPRl  ELr^237,  Project  2028-19, 
Final  Report,  August  1989.  Prepared  by  the 
General  Electric  Company,  Pittsfield. 
Massachusetts. 


List  of  Subiects  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
substances,  Labeling.  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  4, 1993. 

Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

Therefore,  it  is  proposed  to  amend  40 
CFR  Chapter  I,  as  follows: 

PART  761— {AMENDED] 

1.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Autbority:  15  U.S.C.  2605,  2607,  2611. 
2614,  and  2616. 

2.  In  §  761.30  by  revising  paragraphs 
(a)(l)(iii)(C)(2)(/i7).  (a)(2)(v).  and 
(h)(2)(v),  to  read  as  follows: 

f  761.30    Autttortzations. 

•        •        •        •        • 

(a)  •  •  * 

(1)  •  •  * 
(iii)  *  •  • 
(C)  •  •  • 

(2)  *  *  * 

[Hi]  Once  a  retrofilled  transformer  has 
been  installed  for  reclassiHcation 
purposes,  it  must  follow  the  procedures 
specified  in  paragraph  (a)(2)(v)  of  this 
section. 


(2)  •  *  * 

(v)  A  PCB  Transformer  that  has  been 
tested  and  determined  to  have  a 
concentration  between  S500  and  <1,000 
ppm  PCBs  may  be  reclassified  to  a  PCB- 
Contaminated  Transformer  or  a  non- 
PCB  Transformer,  and  a  PCB- 
Contaminated  Transformer  may  be 
reclassified  to  a  non-PCB  Transformer 
by  first  performing  a  properly 
conducted  retrofill.  A  properly 
conducted  retrofill  means  the  PCB 
dielectric  fluid  is  drained  from  the 
transformer  and  stored  and  disposed  of 
in  accordance  with  §  §  761.60  and 
761.65  and  the  manifest  requirements  of 
§  §  761.207  to  761.209  must  be  adhered 
to.  Then  the  transformer  must  be 
flushed  with  dielectric  fluid  below  2 
ppm  PCB  or  a  solvent  in  which  PCBs  are 
at  least  5  percent  soluble  by  weight 
using  no  less  than  10  percent  of  the 
original  nameplate  volume.  If  no 
nameplate  exists  that  provides  volume 
information,  the  transformer  must  be 
flushed  with  PCB  dielectric  fluid 
containing  less  than  2  ppm  PCB  or  a 
solvent  in  which  PCBs  are  at  least  5 
percent  soluble  by  weight  using  no  less 
than  10  percent  of  the  estimated  volume 
of  the  transformer.  The  flushed 
dielectric  fluid  must  be  stored  and 
disposed  of  in  accordance  with  the 
requirements  of  §  §  761.60  and  761.65 
and  the  manifest  requirements  of 
§  §  761.207  and  761.209  must  be 
adhered  to.  The  transformer  must  be 
refilled  with  dielectric  fluid  below  2 
ppm  PCB. 

(A)  After  properly  retrofilling  the 
transformer  in  accordance  with  the 
requirements  in  paragraph  (a)(2)(v)  of 
this  section,  the  reclassification  must  be 
conducted  as  follows: 

(1)  A  PCB  Transformer  that  has  been 
tested  and  determined  to  have  PCB 
concentrations  between  £500  and 
<1.000  ppm  must  be  tested  by  a 
laboratory  using  an  EPA-approved  test 
method  at  least  21  days  after  the 
retrofill.  The  PCB  Transformer  may  be 
reclassified  to  a  non-PCB  status  if 
testing  shows  that  the  post-retrofill  PCB 
concentration  is  <25  ppm.  If  the  post- 
retrofill  PCB  concentration  is  £25  ppm 
but  <500  ppm.  the  transformer  may  be 
reclassified  to  PCB-Contaminated  status. 
If  non-PCB  status  is  still  desired,  the 
PCB  Transformer  must  be  re-tested  90 
days  after  the  initial  retrofill  to 
determine  if  it  may  be  reclassified  to  a 
PCB-Contaminated  status  if  the  test 
shows  a  post  retrofill  concentration  of 
£50  but  <500  ppm,  or  non-PCB  status, 
if  the  post  retrofill  concentration  is  <50 
ppm. 

(2)  A  transformer  that  has  been  tested 
and  determined  to  be  PCB- 
Contaminated  (50  to  <S00  ppm)  may  be 


reclassified  immediately  to  a  non-PCB 
Transformer  (<50  ppm). 

(B)  A  PCB  Transformer  that  has  been 
tested  and  determined  to  be  £1.000 
ppm  PCBs  must  be  operated  electrically 
under  loaded  conditions  for  90  days 
after  retrofill.  After  90  days,  the 
transformer  must  be  analyzed  for  PCB 
concentration  by  a  laboratory  using 
EPA-approved  testing  methods.  If  the 
test  shows  a  PCB  concentration  of  50- 
499  ppm.  the  transformer  may  be 
reclassified  to  PCB-Contaminated  status. 
If  the  test  shows  a  PCB  concentration  of 
<50  ppm,  the  transformer  may  be 
reclassified  to  non-PCB  status.  The 
Director.  Chemical  Management 
Division  may  grant,  without  further 
rulemaking,  approval  for  the  use  of 
alternative  methods  that  simulate  the 
loaded  conditions  of  electrical 
operation. 

(C)  If  the  owner  still  wishes  to 
reclassify  the  transformer  but  the  test 
indicates  failure  to  achieve  the  desired 
lower  PCB  status,  the  entire  process  as 
specified  in  paragraph  (a)(2)(v)(A)  or 
(a)(2)(v)(B).  as  appropriate,  of  this 
section  must  be  repeated. 

(D)  Transformer  ownere  that  are 
reclassifying  or  have  reclassified  their 
transformers  must  keep  records 
pursuant  to  §  761.180(a)(3). 

(E)  If,  after  reclassification,  the 
transformer  is  tested  and  found  to 
contain  a  higher  PCB  concentration, 
(i.e.,  £50  ppm  if  non-PCB  status  was 
desired  or  £500  ppm  PCB  if  PCB- 
Contaminated  status  was  desired)  the 
reclassification  is  void,  and  the 
transformer  is  classified  based  on  its 
actual  concentration.  The  process  as 
specified  in  paragraph  (a)(2)(v)(A)  or 
(a)(2)(v)(B),  as  appropriate,  of  this 
section  must  be  repeated  if 
reclassification  is  still  desired.  The 
transformer  owner  remains  liable  for 
any  subsequent  violation  incurred  if  the 
PCB  concentration  of  the  transformer  is 
found  to  exceed  the  designated  PCB- 
Contaminated  or  non-PCB  level  after 
reclassification. 

•        •        •        •        • 

(2)  •  •  • 

(v)  An  electromagnet,  switch  or 
voltage  regulator  with  a  PCB 
concentration  of  at  least  500  ppm  may 
be  converted  to  PCB-Contaminated 
Electrical  Equipment  or  to  non-PCB 
status  and  PCEKk)ntaminated  Electrical 
Equipment  may  be  reclassified  to  non- 
PCB  status  by  draining,  refilling  and/or 
otherwise  servicing  the  equipment.  In 
order  to  be  reclassified,  the  equipment's 
dielectric  fluid  must  contain  less  than 
500  ppm  PCB  (for  conversion  to  PCB-  , 
Contaminated  Electrical  Equipment)  or 


60>76         Federal  RegMter  /  Vol.  58.  No.  221  /  Thursday.  November  18.  1993  /  Proposed  Rules 


less  than  SO  pfm  PCB  (for  conversion  to 
a  non-PCB  classification)  after  a 
miniinuin  of  3  months  of  in-service  use 
subsequent  to  the  last  servicing 
conducted  for  the  purpose  of  reducing 
the  PCB  concentration  in  the 
equipment.  In-service  use  means  that 
the  transformer  is  used  electrically 
under  loaded  conditions.  The  Director, 
Chemical  Management  Division  may 
grant,  without  further  rulemaking, 
approval  for  the  use  of  alternative 
methods  that  simulate  the  loaded 
conditions  of  in-service  use.  All  PCBs 
removed  from  this  equipment  for 


purposes  of  reducing  PCB 
concentrations  are  sul^ect  to  the 
disposal  requirements  of  S  761.60.  fai 
addition,  records  must  be  kept  pursuant 
to  §  761.180(aK3). 

3.  In  §  761.180  by  adding  paragraph 
(a)(3),  to  read  as  follows: 

1761.180 


(a)  •  •  • 

(3)  Trans&omer  o«vners  and  owners  of 
electromagnets,  switches,  and  voltage 
regulators  that  are  reclassifying  or  have 
reclassified  such  equipment  must  keep 


the  following  documentation  for  at  least 
3  years  after  the  A}uipment  has  been 
disposed  of: 

(i)  The  pre-ietrofill  concentraticm  of 
the  equipment. 

(ii)  The  retrofill  and  reclassification 
schedule  and  procedure. 

(iii)  A  copy  of  the  analysis  indicating 
the  equipment's  reclassified  status  (i.e.. 
final  PCB  concentration). 

(FR  Doc  93-28116  Filed  11-17-93;  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2550 

R«qulr«ments  and  General  Provision 
for  State  Commlsalona  and  Altamatlvs 
Administrative  or  Transitlonai  Entitles 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTKM:  Interim  final  rule. 

SUMMABY:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  is  issuing  this  interim  final 
rule  concerning  requirements  and 
funding  for  State  Commissions  on 
National  and  Community  Service  (as 
well  as  for  alternative  or  transitional 
entities  which  may  be  approved  by  the 
Corporation  to  perform  the  same 
functions)  as  authorized  by  the  National 
and  Commimity  Service  Act  of  1990,  as 
amended  (the  Act).  These  requirements 
and  funding  provisions  are  intended  to 
help  States  meet  unmet  human, 
educational,  and  pubhc  safety  needs  by 
providing  assistance  to  States  in 
building  service  infrastructure  and 
carrying  out  the  statutory  mandates 
necessary  to  receive  funding  bom  the 
Corporation.  This  rulemaking  governs 
the  awarding  of  administrative  grants  to 
States.  The  Corporation  will  soon  be 
issuing  a  proposed  rule  for  public 
comment  on  its  national  and 
commimity  service  grant  programs. 
DATES:  The  interim  rule  is  effective 
November  18, 1993. 

Comments  must  be  received  on  or 
before  January  3, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  General  Counsel,  The 
Corporation  for  National  and 
Community  Service,  Room  9200, 1100 
Vermont  Avenue,  NW.,  Washington, 
IXI,  20525.  Comments  received  may  also 
be  inspected  at  room  9200  between  9:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Russell  (Acting  General  Counsel), 
(202) 606-5000. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation's  mission  is  to  engage 
Americans  of  all  ages  and  backgrounds 
in  service  at  the  community  level.  This 
service  will  address  the  Nation's 
human,  educational,  environmental, 
and  pubUc  safety  needs  to  achieve 
direct  results.  States  will  play  a  major 
role  in  achieving  these  goals.  They  will 
develop  comprehensive  national  service 
plans,  assemble  apphcations  for  funds, 
and  administer  service  programs.  States 
will  conduct  these  activities  through 
nonpartisan  or  bipartisan  State 


Commissions  or  Ahemative 
Administrative  Entities  (AAEs). 

$11  million  will  be  available  for  fiscal 
year  1994  to  make  grants  to  States  for 
the  purpose  of  estabUshing  and 
operating  State  Commissions  on 
National  and  Community  Service.  These 
State  Commissions  (or  AAEs  approved 
by  the  Corporation,  as  explained  in  the 
rule  below)  should  become  functional 
prior  to  a  State's  applying  for  and 
receiving  program  funds  during  fiscal 
year  1994.  Accordingly,  the  Corporation 
is  pubUshing  this  rule  in  interim  final 
form  so  as  to  be  able  to  make  these 
grants  to  the  States  as  soon  as  possible. 

This  interim  final  rule  explains  the 
structure  and  duties  of  the  State 
Commissions  and  alternative  or 
transitional  entities,  and  explains  the 
conditions  States  must  meet  in  order  to 
receive  administrative  grants  for  the 
purpose  of  estabUshing  or  operating 
such  commissions  or  entities.  The 
National  and  Community  Service  Act  of 
1990,  as  amended  (the  Act)  (42  U.S.C. 
12501  et  seq.),  is  fairly  detailed  on  many 
of  these  issues.  All  provisions  of  the  Act 
on  these  issues  have  been  included  in 
this  interim  final  rule.  There  are  a 
number  of  instances,  however,  where 
the  Act  is  less  detailed,  requiring  the 
Corporation  to  make  certain  policy 
decisions.  Those  policy  decisions,  along 
with  alternative  options  and  the 
rationale  behind  the  decisions,  are  listed 
below. 

Administrative  Grants  to  States 

Section  501  of  the  Act  states  that  the 
Corporation  must  set  aside  not  less  than 
40  percent  of  any  administrative 
appropriation  for  the  purpose  of  making 
grants  to  the  State  Commissions.  For 
fiscal  year  1994,  the  Corporation  was 
appropriated  $25  milUon  for 
administrative  costs;  of  this  money. 
Congress  earmarked  $11  million  (or  44 
percent)  to  be  set  aside  for  grants  to 
State  Commissions. 

The  Act  provides  little  guidance  and 
few  restrictions  on  how  the  Corporation 
can  or  should  distribute  this  $11  miUion 
among  the  States,  specifying  only  that 
any  grants  the  Corporation  makes  to 
States  for  the  piupose  of  establishing  or 
operating  State  Commissions  or 
alternative  or  transitional  entities  must- 
be  between  $125,000  and  $750,000. 
inclusive.  The  Act  does  not  specify 
whether  a  State  may  receive  more  than 
one  grant,  who  qualifies  as  a  State,  or 
how  the  size  of  any  grants  should  be 
determined. 

(1)  Who  qualifies  as  a  State!  The  rule 
provides  that  the  50  States,  the  District 
of  Columbia,  and  Puerto  Rico  are 
ehgible  as  "States"  to  receive  grants  to 
establish  and  operate  State 


Commissions.  Requiring  the 
establishment  of  State  Commissions  for 
Indian  tribes  and  territories  other  than 
Puerto  Rico  would  impose  an  onerous 
regulatory  burden  on  mem. 

(2)  By  what  date  must  a  State  notify 
the  Coqjoration  of  its  intent  to  apply  for 
an  administrative  granff  States  can 
submit  requests  for  administrative  funds 
at  any  time.  However,  States  that  have 
not  requested  authorization  for  a  State 
Commission,  AAE,  or  Transitional 
Entity  by  February  1,  1994,  will  not  be 
ehgible  to  apply  under  subtitles  B  or  C 
of  the  Act  for  fiscal  year  1994  program 
funds. 

(3)  Can  a  State  receive  more  than  one 
administrative  grant  in  a  given  year? 
The  rule  provides  that  no  State  eligible 
to  receive  more  than  one  administrative 
grant.  If  Congress  had  intended  the 
Corporation  to  be  able  to  offer  more  than 
one  grant  to  a  given  State,  it  clearly 
would  not  have  set  a  maximum  for  the 
amoimt  of  a  single  grant. 

(4)  How  will  die  administrative  grant 
money  be  distributed  among  the  eligible 
States?  The  Corporation  considered 
several  different  options  for  allocating 
funds  among  the  States,  including 
geographical  size,  population,  existing 
service  infrastructiue,  program 
development  and  othere.  The  $125,000 
minimum  level  of  the  grants  reflects  the 
fact  there  are  certain  fixed  costs,  e.g.. 
minimum  personnel  costs,  that  every 
State  must  bear  regardless  of  size, 
population,  or  existing  infrastructure. 
Similarly,  the  $750,000  maximum 
ensures  that  no  one  State  will  receive  a 
disproportionately  large  grant  and 
encourages  States  to  keep  bureaucracy 
to  a  minimum. 

After  weighing  the  positive  and 
negative  aspects  of  a  number  of  different 
options,  the  Corporation  decided  to 
distribute  the  grants  according  to  a 
population-based  formula. 

There  are  clearly  shortcomings  in 
distributing  the  grants  solely  according 
to  State  population.  A  State's 
population  is  not  necessarily  the  most 
accurate  determinant  of  a  State's 
reasonably  expected  costs  for  the  State 
Commission;  all  of  the  additional  factors 
mentioned  above  will  play  a  role  as 
well.  Indeed,  in  future  years,  the 
Corporation  may  base  the  size  of  its 
administrative  grants  to  States  on  some 
or  all  of  these  more  subjective  factors.  In 
fiscal  year  1994,  however,  it  is  necessary 
to  make  these  grants  as  soon  as  possible, 
and  it  is  impossible  to  do  a 
comprehensive  assessment  of  the 
precise  expected  costs  of  each  State's 
State  Commission.  The  Corporation 
therefore  deemed  it  prudent,  in  the 
interest  of  expediency  and  equity,  to 
adopt  an  objective  calculus  for  the 
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distribution  of  these  grants.  State 
population  was  the  only  truly  objective 
and  readily  available  criterion  with  a 
strong,  if  imperfect,  correlation  to 
expected  State  Commission  costs. 

Once  the  decision  was  made  to  base 
the  si2e  of  a  State  grant  on  a  State's 
relative  population,  a  number  of  further 
sub-options  were  considered. 
Preliminarily,  the  ratio  of  each  State's 
population  to  the  national  population 
(including  Puerto  Rico)  was  multiplied 
by  $11  million,  yielding  a  raw 
distribution  of  grants  which  arranged 
from  roughly  $20,000  to  $1.3  million. 
When  the  statutorily  mandated 
maximum  and  minimun  levels  were 
imposed  on  this  raw  distribution,  24 
States  received  the  minimum  and  3 
States  received  the  maximum  amounts. 
The  Corporation  felt  this  was 
inequitable  because  it  left  States  with 
widely  different  populations  receiving 
the  same  size  grants.  For  instance. 
Oregon  and  Wyoming  would  have 
received  the  same  minimal  $125,000 
grant  despite  the  fact  that  Oregon's 
population  is  over  six  times  that  of 
Wyoming.  To  compensate  for  this,  the 
Corporation  designed  a  series  of  models 
that  used  multipliers  of  between  .4  and 
1.0  to  bring  the  raw  distribution  grant  of 
each  State  closer  to  the  average  grant. 

The  multiplier  of  .5  was  selected 
because  it  produced  a  population 
distribution  which  very  nearly  fit  within 
the  parameters  of  the  $125,000 
minimum  and  $750,000  maximum. 
Under  this  model,  the  raw  grant  for  each 
State  is  exactly  half-way  between  the 
district  population  distribution  and  the 
average  overall  grant  ($11,000,000/52). 
Specifically  the  raw  material  for  each 
State  is  determined  by  the  following 
calculus: 


State 


((ISllnn  *  (State  pc^nilatiaa/tolal  Stats 
popultboo)H$llnmi/.52)C3*.5)+($llmin/52) 

Any  State  that  falls  below  the 
minimum  or  above  the  maximum 
receives  the  minimum  or  maximum 
grant,  respectively.  Because  the 
aggregate  amount  that  some  States  are 
below  the  minimum  is  greater  than  the 
aggregate  amount  that  other  States  are 
above  the  maximum,  the  actual  grant  (as 
opposed  to  the  raw  grant)  available  to 
each  State  will  be  slightly  less  (not  more 
than  $1,100  less,  however)  than  the 
above  fimmula  would  indicate. 

The  population  figures  used  to 
determine  the  distribution  were  the 
most  recent  estimates  available  &x>m  the 
United  States  Bureau  of  the  Census  (July 
1992).  The  precise  amount  for  whidi 
each  State  is  eligible  to  apply  are  listed 
in  the  table  below: 


Alabama 
Alaska  „. 
Arkansas.. 

Arizona  

California  ~. 
Cokyado... 
Connecticut 
Delaware 


Distrkrt  of  Columbia 

Ftorida „ 

Georgia 

HamiaM 

Idaho 

Illinois 

Indiana 

Iowa 


Kansas „ 

Kentucky 

Louistana 

Maine 

Maryland 

Massachusetts 

Michigan 

Mirmesota  . 
Mississippi 

Missouri 

Montana ....... 

Netxaska 

Nevada _......_....... 

New  Hampshira  .„- 

New  Jersey 
New  Mexico  ... 

New  York 

North  Carolina 
North  Dakota  ..... 

Oho 

Oklahoma 

Oregon 

Penrisytvania  _... 

Puerto  Rico 

Rhode  Island 

South  Carolina ... 

South  Dakota 

Tennessee  

Texas 

Utah 

Vermont  ....„„..„.. 

Virginia 

Washington 

West  Virginia 

Wiscor)sin 

Wyoming 


Si  93.438 
125.000 
156,599 
186,995 
750.000 
179.321 
175J15 
125.000 
125,000 
391,669 
248.867 
130,367 
128,386 
352.307 
225.784 
165374 
159.248 
185,362 
196,639 
131,947 
209.802 
232331 
284.605 
200.730 
161,177 
215343 
125,000 
139,811 
133.897 
129,319 
270.869 
139.281 
469330 
250317 
125,000 
339271 
173363 
168,871 
360,319 
185.205 
127.072 
182,141 
125.000 
212.261 
480316 
144.199 
125,000 
240,940 
214335 
144,177 
210320 
125,000 


None  of  the  above  should  in  any  way 
be  construed  as  implying  that  a  State  is 
entitled  to  an  administrative  grant.  This 
interim  final  rule  lays  out  very  specific 
conditions  which  States  must  meet  in 
order  to  receive  a  grant. 

State  Commiasioiis 

The  Corporation  made  a  number  of 
policy  decisions  with  regard  to  State 
Commissions  ^)ecificaUy  and  with 
regard  to  any  entity  to  be  approved  by 
the  Corporation  to  perform  the  duties  of 
a  State  Commission.  Except  where 
otherwise  indicated,  all  policy  issues 
listed  imder  this  State  Commission 
subsection  also  apply  to  AAEs  and 
Transitional  Entities.  (Collectively, 
these  three  entities  are  referred  to  in  this 
rule  as  "State  entities.") 


(5)  May  the  head  of  the  State 
educational  agency  designate  another 
individual  from  the  agency  to  serve  on 
the  State  Conunission  or  AAE  iahisor 
her  place?  Yes.  The  Act  provides  that 
the  head  of  the  State  education  agency 
sits  on  the  State  Commission  or 
Alternative  Administrative  Entity.  The 
rule  provides  that  the  bead  of  each  State 
educational  agency  is  a  voting,  ex  officio 
member  of  the  State  Commission  or 
AAE,  and  he  or  she  may  designate 
another  individual  from  the  agency  to 
serve  in  his  or  her  place  on  the  State 
Commission  or  A^.  llie  Corporation 
mad6  this  decisicm  to  give  the  States 
greater  flexibility. 

(6)  Can  individuals  other  than  those 
listed  in  the  legislation  be  appointed  as 
voting  members  of  the  State 
Commissions  or  AAEs?  Yes.  The 
legislation  provides  a  list  of  types  of 
individuals  who  must  be  and  may  be 
appointed  to  State  Commissions  or 
AAEs.  By  this  rulemaking,  the 
Corporation  has  determined  that  the  list 
is  non-exhaustive,  and  that  types  of 
individuals  other  than  those  listed  may 
be  appointed.  This  policy  decision  is 
intended  to  remove  any  categorical 
constraints  that  would  unnecessarily 
restrict  a  State's  capacity  to  appoint  the 
highest  quality  individuals  as  members 
of  the  State  Commission  or  AAE. 

(7)  Should  State  Commissions  allow 
the  Corporation  representative  to  vote? 
No.  State  Corporation  representatives 
are  not  technically  restricted  by  Federal 
law  from  voting  on  the  State 
Commissions;  however,  the  Corporation 
strongly  beUeves  that  State  decisions 
should  remain  autonomous. 
Accordingly,  we  recommended  that 
Corporation  representatives  serve  only 
in  an  advisory  caf>acity. 

(8)  Are  State  Commissions  required  to 
notify  the  Corooration  if  individuals 
who  would  otherwise  have  been 
inehgible  to  vote  on  a  given  issue 
(because  of  a  potential  conflict-of- 
interest)  were  allowed  to  vote  in  order  to 
achieve  a  quorum?  Yes.  The  Act 
provides  that  any  voting  member  of  a 
Statu  Commission  or  AAE  who.  in  the 
one-year  period  before  the  submission 
of  a  program's  application,  was  or  still 
is  an  officer,  director,  trustee,  full-time 
volunteer,  or  employee  of  that  program 
or  entity  applying  for  assistance,  must 
recuse  him-or  herself  from  the 
administration  of  the  grant  program 
under  which  the  application  was 
submitted.  Sudi  Individuals  also  are 
prohibited  from  being  involved  in  the 
development  or  preparation  of  a  grant 
application,  or  any  discussion  or 
decision  regarding  the  provision  of 
assistance  (including  approved  national 
service  positions)  within  the  grant 
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program  to  which  such  a  program 
applies,  including  selection,  oversight, 
evaluation,  continuation,  suspension,  or 
termination.  If,  however,  as  a  result  of 
members  being  disqualified  from  voting 
on  applications  by  this  rule,  the  number 
of  voting  members  of  the  State 
Commission  or  AAE  is  insufficient  to 
establish  a  quorum  for  the  purpose  of 
making  decisions  regarding  the 
provision  of  assistance  or  approved 
national  positions  to  programs  or 
organizations,  then  voting  members 
otherwise  excluded  from  participation 
may  participate  in  the  administration  of 
the  grant  program.  In  the  event  this 
occius,  the  State  Commission  must 
document  the  event  and  report  to  the 
Corporation  within  30  days  of  the  vote. 
This  requirement  was  put  in  place  to 
ensure  accountability,  to  avoid  conflict 
of  interest,  and  to  provide 
documentation  in  the  event  of  a 
grievance  procedure. 

(9)  Are  State  Commissions  required  to 
select  which  programs  they  would  like 
to  provide  funding  to  prior  to  applying 
to  the  Corporation  for  funding?  Yes.  "nie 
Act  implies  that  Congress  intended  for 
State  Commissions  to  select  programs 
(including  subtitle  C  programs  and 
community-based  service  learning 
programs  authorized  under  subtitle  B  of 
the  Act)  they  would  like  to  fund  through 
a  competitive  process  prior  to  applying 
to  the  Corporation  for  nmds.  This  rule 
transforms  Congressional  intent  into 
Corporation  policy. 

Alternative  Administrative  Entities 
(AAEs) 

The  Act  gives  the  Corporation  wide 
latitude  in  determining  the  qualification 
criteria  for  AAEs.  There  are  two 
opposing  considerations  which  the 
Corporation  took  into  account  in 
establishing  these  criteria.  On  the  one 
hand,  the  Corporation  had  to  set  up 
enough  safeguards  to  guarantee  the 
establishment  of  an  informed  and 
politically  non-partisan  or  bipartisan 
body  committed  to  the  cause  of 
service — such  safeguards  as  those 
employed  by  the  Act  in  the  State 
Commission  model.  On  the  other  hand, 
the  Corporation  did  not  want  to 
establish  overly  rigorous  regulatory 
criteria  for  AAEs  which  would  restrict 
or  prohibit  the  participation  of  States 
that  had  in  good  faith  set  out  to 
establish  an  entity  devoted  to  furthering 
national  and  community  service. 

(10)  Should  AAEs  be  subject  to  the 
same  qualification  criteria  as  State 
Commissions?  With  few  exceptions,  yes. 
In  order  to  ensure  that  any  approved 
AAEs  are  Ukely  to  be  able  to  work 
effectively  virith  the  Corporation,  the 
Corporation  has  determined  that  AAEs 


should,  except  for  those  items  listed 
below,  be  required  to  meet  the  same 
qualification  criteria  as  State 
Commissions.  The  following  exceptions 
are  in  place  to  give  States  the  flexiDility 
to  establish  State  entities  which  are 
designed  with  a  similar  purpose  and 
mission  as  the  State  Commissions,  but 
which  are  unable  to  meet  one  or  more 
of  the  State  Commission  requirements: 
— In  certain  instances,  the  Corporation 
may  choose  not  to  require  an  AAE  to 
numerically  demonstrate  nonpartisan 
or  bipartisan  political  composition. 
This  exception  allows  for  tne 
participation  of  those  States  in  which 
it  is  illegal  to  request  political  party 
affiliation  information  from 
prospective  members.  Nonetheless, 
the  Corporation  expects  the  selection 
process  to  be  politically  neutral. 
— ^The  Corporation  may  allow  an  AAE, 
given  compelling  circumstances,  to 
have  more  than  25  voting  members. 
This  provision  accommodates  States 
with  existing  bodies  containing  more 
than  25  voting  members  as  well  as  for 
certain  other  compellinB  cases. 
— The  Corporation  may  allow  members 
of  an  AAE,  who  would  otherwise  be 
appointed  by  the  chief  executive 
officer  of  a  State,  to  instead  be 
appointed  in  another  reasonable 
maimer. 

Transitional  Entities 

The  Corporation  recognizes  that  in 
certain  instances  States  will  be  unable, 
despite  their  best  efforts,  to  establish  a 
State  Commission  or  AAE  in  a  timely 
manner.  In  many  States,  legislation  is 
necessary  to  establish  such  an  entity, 
and  there  may  be  other  legitimate 
impediments  to  the  immediate 
estabUshment  of  a  State  Commission  or 
AAE.  Absent  a  provision  allowing  for 
Transitional  Entities,  some  States  would 
be  unable  to  participate  in  the  first  year 
of  the  national  service  programs  In  order 
to  involve  all  States  that  wish  to 
participate,  the  Transitional  Entity 
provision  was  created. 

Under  certain  ciramistances,  the 
provision  allows  the  Corporation,  for 
States  that  can  demonstrate  the  need,  to 
approve  a  State  agency  to  function  as 
the  State  Commission  for  a  finite  period 
of  time.  (Transitional  Entities  may 
under  no  circumstance,  however,  be 
approved  subsequent  to  the  expiration 
of  the  27  month  transitional  period.) 
Because  the  Act  provides  little  detail 
with  regard  to  Transitional  Entities, 
most  of  the  provisions  in  this  rule 
involved  Corporation  pohcy  decisions, 
which  are  as  follows: 

(11)  Under  what  circumstances  will 
the  Corporation  approve  a  Transitional 
Entity  to  be  used  in  lieu  of  the  State 


Commission  or  AAE?  Because  of  the 
inclusive  nature  of  State  Commissions 
and  AAEs,  the  Corporation  views  such 
entities  as  significantly  preferable  to  a 
Transitional  Entity.  Consequently  the 
Corporation  will  only  approve  a 
Transitional  Entity  if  a  State  is 
legitimately  and  demonstrably  unable  to 
establish  a  State  Commission  or  AAE  in 
time  to  be  eligible  to  perform  its  duties. 
In  addition,  a  State  must  a)  provide  the 
Corporation  with  assurances  that 
substantive  steps  are  being  taken  toward 
the  establishment  of  a  State  Commission 
or  AAE;  and  b)  explain  how  it  will 
perform  an  open  and  inclusive  planning 
process  in  a  bipartisan  or  nonpartisan 
maimer. 

(12)  For  what  period  of  time  will  the 
Corporation  approve  Transitional 
Entities?  Up  to  12  months.  The  precise 
period  of  time  will  be  determined  on  a 
case-by-case  basis  for  each  State.  At  the 
end  of  the  first  period  of  approval,  a 
State  may  reapply  to  have  a  Transitional 
Entity  continue  to  perform  the  duties  of 
the  State  Commission  or  AAE;  however, 
in  order  to  receive  an  extension  of  any 
sort,  the  State  must  demonstrate,  in 
addition  to  the  initial  requirements,  that 
substantial  progress  has  been  made 
toward  the  establishment  of  a  State 
Commission  or  AAE.  These  Umitations 
are  included  to  encourage  the  prompt 
establishment  of  a  State  Commission  or 
AAE. 

(13)  What  funds  are  Transitional 
Entities  eligible  to  receive?  An  approved 
Transitional  Entity  may  apply  for  and 
receive  both  administrative  and  program 
funds  firom  the  Corporation.  As  stated 
earlier,  the  Corporation  will  only  grant 
approval  of  a  Transitional  Entity  if  a 
State  cannot  establish  a  State 
Commission  or  AAE.  However,  because 
the  Corporation  wishes  to  fully  include 
such  States  despite  administrative  or 
legal  barriers  that  may  exist,  approved 
Transitional  Entities  have  precisely  the 
same  duties  and  responsibilities,  and 
access  to  Corporation  funding,  as  do 
State  Commissions  and  AAEs. 

Miscellaneous  Requirements: 

States  should  be  advised  that  because 
the  assistance  provided  under  the 
authority  of  this  rule  constitutes  Federal 
financial  assistance  for  the  purposes  of 
title  VI  of  the  Civil  Rights  Act  of  1964 
(which  bars  discrimination  based  on 
race,  color,  or  national  origin),  title  DC 
of  the  Education  Amendments  of  1972 
(which  bars  discrimination  on  the  basis 
of  gender),  the  Rehabilitation  Act  of 
1973  (which  bars  discrimination  on  the 
basis  of  disability),  and  the  Age 
Discrimination  Act  of  1975  (which  bars 
discrimination  on  the  basis  of  age),  State 
entities  will  be  required  to  comply  with 
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the  aforementioned  provisions  of 
Federal  law. 

States  will  be  expected  to  expend 
corporation  grants  in  a  judicious  and 
reasonable  manner,  consistent  with 
pertinent  provisions  of  Federal  law  and 
regulations.  States  must  keep  records 
according  to  Corporation  giiidelines, 
including  records  which  ftilly  disclose 
the  amount  and  disposition  by  the  State 
of  the  proceeds  of  a  Corporation  grant. 
The  inspector  general  of  the  Corporation 
(or  other  authorized  official)  shall  have 
access,  for  the  purpose  of  audit  and 
examination,  to  the  books  and  records  of 
the  State  which  may  be  related  or 
pertinent  to  the  Corporation  grant. 

States  should  further  be  acmsed  that 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,  and 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  other 
than  State  and  Local  Governments,  as 
well  as  regulations  for  the  Privacy  Act, 
Freedom  of  Information  Act,  Simshine 
Act,  Government-wide  Debarment  and 
Suspension,  and  Government-wide 
Reouirements  for  Drug-Free  Workplace 
will  also  be  published  prior  to  awarding 
administrative  grants  to  States. 

As  required  by  the  Regulatory 
Flexibihty  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

The  Corporation  has  separately 
submitted,  under  the  terms  of  the 
Paperwork  Reduction  Act,  an 
appUcation  package  to  be  used  by  States 
when  applying  for  Administrative 
grants  from  the  Corporation  for  the 
purpose  of  establishing  and/or  operating 
a  State  Commission  or  alternative  entity. 
To  request  a  copy  of  this  appUcation, 
please  contact  the  Corporation  for 
National  and  Community  Service  at  the 
address  Usted  above. 

As  required  by  the  Regulatory 
Flexibihty  Act,  it  is  hereby  certified  that 
this  final  rule  will  not  have  a  significant 
impact  on  small  business  entities.  The 
provisions  of  the  Paperwork  Reduction 
Act  do  not  apply  as  this  action  will  not 
create  any  new  record-keeping  or 
reporting  burdens  or  substantially 
increase  costs  to  the  Government  and 
the  piiblic. 

List  of  Sub|ects  in  45  CFR  Part  2950 

&ent  programs — Social  programs. 

For  the  reasons  set  forth  m  wis 
preamble,  the  Corporation  for  National 
and  Community  Service  Is  hereby 
amending  chapter  XXV  in  title  45  of  the 
Code  of  Federal  Regulations  as  follows: 

CHAPTER  XXV— CORPORATION  FOR 
NATIONAL  AND  COMMUNITY  SERVICE 

1.  The  heading  for  chapter  XXV  is 
revised  as  set  forth  above. 


2.  Part  2550  is  added  to  read  as 
follows: 

PART  2550-REQUtREMENTS  AND 
GENERAL  PROVISION  FOR  STATE 
COMMISSIONS,  ALTERNATIVE 
ADMINISTRATIVE  ENTITIES  AND 
TRANSITIONAL  ENTITIES 

S«:.       • 

2550.10    What  Is  the  purpose  of  this  part? 

2550.20    Definitions. 

2550.30    How  does  a  State  decide  which  of 

the  three  entities  to  establish? 
2550.40    How  does  a  State  get  Corporation 

authorization  and  approval  for  the  entity 

it  has  chosen? 
2550.50    What  are  the  composition 

requirements  and  other  requirements, 

restrictions  or  guidelines  for  State 

Commission? 
2550.60    From  which  of  the  State 

Commission  requirements  is  an 

Alternative  Administrative  Entity 

exempt? 
2550.70    What  are  the  composition  or  other 

requirements  for  Transitional  Entities? 
2550.80    What  are  the  duties  of  the  State 

entities? 
2550.90    Are  there  any  restrictions  on  the 

activities  of  the  members  of  State 

Commissions  or  Alternative 

Administrative  Entities? 
2550. 100    Do  State  entitles  or  their  members 

incur  any  risk  of  liability? 
2550.110    What  money  will  be  available 

from  the  Corporation  to  assist  In 

establishing  and  operating  a  State 

Commission,  Alternative  Administrative 

Entity,  or  Transitional  Entity? 
Authority:  42  U.S.C  12501  etseq. 

S2S50.10   WhMlsthepurpoMofthiepart? 

(a)  The  Corporation  for  National  and 
Community  Service  (the  Corporation) 
seeks  to  meet  the  Nation's  pressing 
human,  educational,  environmental  and 
public  safety  needs  throtigh  service  and 
to  reinvigorate  the  ethic  of  civic 
responsibihty  across  the  Nation.  If  the 
Corporation  is  to  meet  these  goals,  it  is 
critical  for  each  of  the  States  to  be 
actively  involved. 

(b)  Tne  Corporation  will  distribute 
nearly  $200  miUion  in  grants  under 
subtitle  C  of  the  Act  (hereinafter, 
"subtitle  C")  to  help  estabUsh.  operate 
and  expand  national  service  programs. 
At  least  two-thirds  of  these  funds  will 
go  to  the  States,  which  will  then 
subgrant  to  State  agencies  or  local 
programs.  However,  In  order  to  be 
eligible  to  apply  for  program  funding 
and/or  approved  national  service 
positions  with  an  educational  award, 
each  State  Is  required  to  estabUsh  a 
State  Commission  on  National  and 
Community  Service  to  administer  the 
State  program  grantmaking  process  and 
to  develop  a  State  plan.  The  Corporation 
may.  In  some  Instances  approve 
Alternative  Administrative  Entities 


(AAEs)  or  allow  a  State  agency  to 
perform  the  duties  of  the  State 
Commission.  (For  the  purposes  of  this 
part,  a  State  agency  which  has  been 
authorized  by  the  Corporation  to 
perform  State  Commission  duties  is 
called  a  "Transitional  Entity".) 

(c)  The  Corporation  recognizes  that 
establishing  and  operating  State 
Commissions  involves  significant  effort 
and  cost.  Therefore,  grants  of  between 
$125,000  and  $750,000  will  be 
distributed  to  the  States  to  cover  the 
Federal  share  of  operating  the  State 
Commissions,  AAEs,  or  Transitional 
Entities.  (For  the  purposes  of  this  part, 
notwithstanding  die  definition  of 
"State"  that  appears  in  the  National  and 
Community  Siervice  Act  of  1990,  as 
amended  (the  Act),  "State"  means  the 
50  States,  the  District  of  Coliunbia,  and 
Puerto  Rico.)  In  order  to  receive  any 
Corporation  grant,  however,  a  State 
must  commit  to  establishing  a  State 
Commission  or  AAE  as  soon  as  possible. 

(d)  The  purpose  of  this  part  is  to 
provide  States  with  the  bi^c 
information  essential  to  participate  in 
the  subtitle  C  programs.  Of  equal 
importance,  this  part  gives  an 
explanation  of  the  preliminary  steps 
States  must  take  in  order  to  receive 
money  from  the  Corporation.  This  part 
also  offers  guidance  on  which  of  the 
three  State  entities  States  should  seek  to 
establish,  and  it  explains  the 
composition  requirements,  duties, 
responsibilities,  restrictions,  and  other 
relevant  information  regarding  State 
Commissions,  AAEs,  and  approved 
Transitional  Entities. 

12550.20    Definition*. 

(a)  AAE.  Alternative  Administrative 
Entity. 

(b)  Administrative  costs.  As  used  in 
this  part,  those  costs  inoirred  by  a  State 
in  the  establishing  and  operating  a  State 
entity;  the  specific  administrative  costs 
for  which  a  Corporation  administrative 
grant  may  be  used  as  defined  in  the 
Uniform  Administrative  Requirements 
for  Grants  and  Agreements  to  State  and 
Local  Governments. 

(c)  Alternative  Administrative  Entity 
(AAE).  A  State  entity  approved  by  the 
Corporation  to  perform  the  duties  of  a 
State  Commission,  including  developing 
a  three-year  comprehensive  national 
service  plan,  preparing  appUcations  to 
the  Corporation  for  funding  and 
approved  national  service  positions,  and 
administering  service  program  grants;  in 
general,  an  AAE  must  meet  the  same 
composition  and  other  requirements  as 

a  State  Commission,  but  may  receive 
waivers  from  the  Corporation  to 
accommodate  State  laws  that  prohibit 
Inquiring  as  to  the  pohtical  affihation  of 
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members,  to  bave  more  tban  25  voting 
members  (tbe  maximum  for  a  State 
Commission),  and/or  to  select  members 
in  a  manner  other  than  selection  by  the 
chief  executive  officer  of  the  State. 

(d)  Approved  National  Service 
Position.  A  national  service  program 
position  for  which  the  Corporation  has 
approved  the  provision  of  a  national 
service  educational  award  as  one  of  the 
benefits  to  be  provided  for  successful 
completion  of  a  term  of  service. 

(e)  Corporation.  As  used  in  this  part, 
the  Corporation  for  National  and 
Community  Service  established 
pursuant  to  the  National  and 
Community  Service  Trust  Act  of  1993 
(42  U.S.C  12651). 

(f)  Corporation  representative.  Each  of 
the  individuals  employed  by  the 
Corporation  for  National  and 
Community  Service  to  assist  tlie  States 
in  carrying  out  national  and  community 
service  activities;  the  Corporation 
representative  must  be  included  as  a 
member  of  the  State  Commission  or 
AAE. 

(g)  Indian  tribe.  (1)  An  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including — 

(i)  Any  Native  village,  as  defined  in 
section  3(c)  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602(c)), 
whether  organized  traditionally  or 
pursuant  to  the  Act  of  June  18,  1934 
(conjmonly  knov^rn  as  the  "Indian 
Reorganization  Act";  48  Stat.  984. 
chapter  576;  25  U.S.C.  461  et  seq);  and 

(ii)  Any  Regional  Corporation  or 
Village  Corporation  as  defined  in  the 
Alaska  Native  Claims  Settlement  Act  (43 
U.S.C.  1602  (g)  or  (j)),  that  is  recognized 
as  eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
under  Federal  law  to  Indians  because  of 
their  status  as  Indians;  and 

(2)  Any  tribal  organization  controlled, 
sanctioned,  or  chartered  by  an  entity 
described  in  paragraph  (g)(1)  of  this 
section. 

(h)  Older  aduH.  An  individual  55 
years  of  age  or  older. 

(i)  Service-learning.  A  method  under 
which  students  or  participants  learn  and 
develop  through  active  participation  in 
thoughtfully  organized  service  that  is 
conducted  in  and  meets  the  needs  of  a 
community  and  that  is  coordinated  with 
an  elementary  school,  secondary  school, 
institution  of  higher  education,  or 
commimity  service  program,  and  with 
the  community;  service-learning  is 
integrated  into  and  enhances  the 
academic  curriculum  of  the  students,  or 
the  educational  components  of  the 
community  service  program  in  which 
the  participants  are  enrolled,  and  it 
provides  time  for  the  students  or 


participants  to  reflect  on  the  service 
experience. 

fj)  Service  learning  programs.  The 
totality  of  the  service  learning  programs 
receiving  assistance  from  the 
Corporation  under  subtitle  B  of  the  Act, 
either  directly  or  through  a  grant- 
making  entity;  this  includes  school- 
based,  community-based,  and  higher 
education-based  service- learning 
proQ'ams. 

(kj  State.  As  used  in  this  part,  the 
term  State  refers  to  each  of  the  50  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(1)  State  Commission.  A  bipartisan  or 
nonpartisan  State  entity,  approved  by 
the  Corporation,  consisting  of  15-25 
members  (appointed  by  the  chief 
executive  officer  of  the  State),  that  is 
responsible  for  developing  a 
comprehensive  national  service  plan, 
assembling  applications  for  funding  and 
approved  national  service  positions,  and 
administering  national  and  community 
service  programs  in  the  State. 

(m)  State  Educational  Agency.  The 
same  meaning  given  to  such  term  in 
section  1471(23)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2891(23)). 

(n)  State  entity.  A  State  Commission. 
AAE,  or  Transitional  Entity  that  has 
been  authorized  by  the  Corporation  to 
perform  the  duties  of  a  State 
Commission. 

(o)  Tmnsitiona}  Entity.  An  existing 
State  agency  which  has  been  authorized 
by  the  Corporation  to  perform  the  duties 
of  a  State  Commission;  the  Corporation 
will  not  authorize  the  use  of  a 
Transitional  Fjitity  unless  a  State  is 
demonstrably  unable  to  establish  a  State 
Commission  or  AAE. 

f  2550.30    How  doM  a  State  (toclda  which 
of  the  thrae  antitiea  to  eatabllsh7 

(a)  Although  each  State's  chief 
executive  officer  has  the  authority  to 
select  an  administrative  option,  the 
Corporation  strongly  encourages  States 
to  establish  State  Commissions  which 
meet  the  requirements  in  this  part  as 
quickly  as  possible.  The  requirements 
for  State  Commissions  were  established 
to  try  to  create  informed  and  effective 
entities. 

(b)  The  Corporation  recognizes  that 
some  States,  for  legal  or  other  legitimate 
reasons,  may  not  be  able  to  meet  all  of 
the  requirements  of  the  State 
Commissions.  The  AAE  is  essentially 
the  same  as  a  State  Commission; 
however,  it  may  be  exempt  from  some 
of  the  State  Commission  requirements. 
A  State  that  cannot  meet  one  of  the 
waivable  requirements  of  the  State 
Commission  (as  explained  in  S  2550.60), 
and  which  can  demonstrate  this  to  the 


Corporation,  should  seek  to  establish  an 
AAE. 

(c)  Over  the  long  term.  States  that 
wish  to  participate  in  the  Corporation's 
grant  progrann  must  have  either  a  State 
Commission  or  an  AAE  approved  by  the 
Corporation.  Some  States,  due  to  legal 
or  other  procedural  requirements,  may 
be  unable  to  establish  one  of  these  two 
entities  in  time  to  participate  in  fiscal 
years  1994  or  1995.  Therefore,  during 
the  27-month  period  beginning  on 
September  21, 1993  and  ending  on 
December  21, 1995,  a  State  may  apply 
to  the  Corporation  for  authorization  to 
use  a  Transitional  Entity. 

(d)  A  State  should  consider  applying 
to  have  a  Transitional  Entity  approved 
only  if  it  can  demonstrate  that  it  is 
impossible,  for  legal  or  procedural 
reasons,  to  establish  a  State  Commission 
or  AAE  in  time  to  participate  in  the 
national  service  programs. 

(e)  Regardless  of  which  entity  a  State 
employs,  each  State  is  required  to  soUdt 
broad-based,  local  input  in  an  open, 
inclusive,  non-political  planning 
process. 

§2550.40    How  doe*  a  Stat*  obtain 
Corporation  authorization  and  approval  for 
tha  entity  It  haa  eheaan? 

(a)  To  receive  approval  of  a  State 
Commission  or  AAE,  a  State  must 
formally  establish  an  entity  that  meets 
the  corresponding  composition, 
membership,  authority,  and  duty 
requirements  of  this  part  (For  the  AAE, 
a  State  must  demonstrate  why  it  is 
impossible  or  unreasonable  to  estalbish 
a  State  Commission;  an  approved  AAE, 
however,  has  the  same  rights  and 
responsibilities  as  a  State  Commission.) 
Once  the  entity  is  established,  the  State 
must  provide  written  notice — in  a 
format  to  be  prescribed  by  the 
Corporation — to  the  chief  executive 
officer  of  the  Corporation  of  the 
composition,  membership,  and 
authorities  of  the  State  Commission  or 
AAE  and  explain  how  the  entity  will 
perform  its  duties  and  functions. 
Further,  the  State  must  agree  to,  first, 
request  approval  from  the  Corporation 
for  any  subsequent  changes  in  the 
composition  or  duties  of  a  State 
Commission  or  AAE  the  State  may  wish 
to  make,  and,  second,  to  comply  with 
any  future  changes  in  Corporation 
requirements  with  regard  to  the 
composition  or  duties  of  a  State 
Conmiission  or  AAE.  If  a  State  meets  the 
applicable  requirements,  the 
Corporation  will  approve  the  State 
Commission  or  AAE. 

(b)  If  the  Corporation  rejects  a  State 
application  for  approval  of  a  State 
Commission  or  AAE  because  that 
application  does  not  meet  one  or  more 
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of  the  requirements  of  §§  2250.50  or 
2550.60,  it  will  notify  the  State  of  the 
reasons  for  rejection  and  offer  assistance 
to  make  any  necessary  changes.  The 
Corporation  will  reconsider  revised 
applications  within  14  working  days  of 
resubmission. 

(c)  To  receive  approval  to  use  an 
existing  State  agency  as  a  Transitional 
Entity,  a  State  must,  first,  satisfactorily 
demonstrate  why  it  is  imable  to 
establish  a  State  Commission  or  AAE, 
and,  second,  explain  how  it  will  carry 
out  the  duties  of  the  State  Commission 
and  conduct  a  broad-based,  open  and 
inclusive  planning  process  in  a  non- 
pohtical  manner.  In  addition,  in  order  to 
receive  any  administrative  funds  from 
the  Corporation,  a  State  must  commit  to 
establish  a  State  Commission  or  AAE  as 
soon  as  possible,  and  prior  to  the 
expiration  of  the  27-month  transition 
period  ending  on  December  21, 1995. 
Administrative  grants  will  only  be  given 
for  up  to  12-month  periods.  If  a 
Transitional  Entity  wishes  to  receive  an 
additional  administrative  grant 
subsequent  to  the  expiration  of  an  initial 
12-month  administrative  grant,  that 
State  entity  must  demonstrate 
satisfactory  progress  toward 
estabUshment  of  a  State  Commission  or 
AAE. 

i255a50   What  are  ttte  cofflpoaltlon 
requirvmants  and  other  requirements, 
reetrlctlone  or  gukMinee  for  State 
Commieelona? 

The  following  provisions  apply  to 
both  State  Commissions  and  AAEs, 
except  that  AAEs  may  obtain  waivers 
from  certain  provisions  as  explained  in 
§  2550.60. 

(a)  Size  of  the  State  Commission  and 
terms  of  State  Commission  members. 
The  chief  executive  officer  of  a  State 
must  appoint  15-25  voting  members  to 
the  State  Commission  (in  addition  to 
any  non-voting  members  he  or  she  may 
appoint).  Voting  members  of  a  State 
Commission  must  be  appointed  to 
renewable  three-year  terms,  except  that 
initially  a  chief  executive  officer  must 
appoint  a  third  of  the  members  to  one- 
year  terms  and  another  third  of  the 
members  to  two-year  terms. 

(b)  Required  voting  members  on  a 
State  Commission.  A  member  may 
represent  none,  one,  or  more  than  one 
category,  but  each  of  the  following 
categories  must  be  represented: 

(1)  A  representative  of  a  commimity- 
based  agency  or  organization  in  the 
State; 

(2)  The  head  of  the  State  education 
agency  or  his  or  her  designee; 

(3)  A  representative  of  local 
government  in  the  State; 


(4)  A  representative  of  local  labor 
orsanizations  in  the  State; 

(5)  A  representative  of  business; 

(6)  An  individual  between  the  ages  of 
16  and  25.  inclusive,  wbo  is  a 
participant  or  supervisor  of  a  service 
program  for  school-age  youth,  or  of  a 
campus-based  or  national  service 
proffltmi; 

(7)  A  representative  of  a  national 
service  program; 

(8)  An  individual  with  expertise  in 
the  educational,  training,  and 
development  needs  of  youth, 
particularly  disadvantaged  youth;  and 

(9)  An  individual  with  experience  in 
promoting  the  involvement  of  older 
adults  (age  55  and  older)  in  service  and 
volimteerism. 

(c)  Appointment  of  other  voting 
members  of  a  State  Commission.  Any 
remaining  voting  members  of  a  State 
Commission  are  appointed  at  the 
discretion  of  the  chief  executive  officer 
of  the  State;  however,  although  this  Ust 
should  not  be  construed  as  exhaustive, 
the  Coiporation  suggests  the  following 
types  of  individuals: 

(1)  Educators,  including 
representatives  from  institutions  of . 
higher  education  and  local  education 
agencies; 

(2)  Experts  in  the  delivery  of  human, 
educational,  environmental,  or  pubUc 
safety  services  to  communities  and 
persons; 

(3)  Representatives  of  Indian  tribes; 

(4)  Out-of-school  or  at-risk  youth;  and 

(5)  Representatives  of  programs  that 
are  administered  or  receive  assistance 
imder  the  Domestic  Volunteer  Service 
Act  of  1973.  as  amended  (DVSA)  (42 
U.S.C.  4950  et  seq.). 

(d)  Appointment  of  ex  officio,  non- 
voting members  of  a  State  Compiission. 
The  chief  executive  officer  of  a  State 
may  appoint  as  ex  officio,  non-voting 
members  of  the  State  Commission 
officers  or  employees  of  State  agencies 
operating  community  service,  youth 
service,  education,  social  service,  senior 
service,  or  Job  training  programs. 

(e)  Other  composition  requirements. 
To  the  extent  possible,  the  chief 
executive  officer  of  a  State  shall  ensiire 
that  the  membership  of  the  State 
Commission  is  balanced  with  respect  to 
race,  ethnicity,  age.  gender,  and 
disabiUty  characteristics.  Not  more  than 
50%  plus  one  of  the  members  of  a  State 
Commission  may  be  from  the  same 
pohtical  party.  In  addition,  the  number 
of  voting  members  of  a  State 
Commission  who  are  officers  or 
employees  of  the  State  may  not  exceed 
25%  of  the  total  membership  of  that 
State  Commission. 

(f)  Selection  of  Chairperson.  The 
chairperson  is  elected  by  the  voting 


members  of  a  State  Commission.  To  be 
eligible  to  serve  as  chairperson,  an 
individual  must  be  an  appointed,  voting 
member  of  a  State  Commission. 

(g)  Vacancies.  If  a  vacancy  occurs  on 
a  State  Commission,  a  new  member 
must  be  appointed  by  the  chief 
executive  officer  of  the  State  to  serve  for 
the  remainder  of  the  term  for  which  the 
predecessor  of  such  member  was 
appointed.  The  vacancy  will  not  affect 
the  power  of  the  remaining  members  to 
execute  the  duties  of  the  Commission. 

(h)  Compensation  of  State 
Commission  members.  A  member  of  a 
State  Commission  may  not  receive 
compensation  for  his  or  her  services,  but 
may  be  reimbursed  (at  the  discretion  of 
the  State)  for  travel  and  daily  expenses 
in  the  same  manner  as  employees 
intermittently  serving  the  State. 

(i)  The  role  of  the  Corporation 
representative.  The  Corporation  will 
designate  one  of  its  employees  to  serve 
as  a  representative  to  each  State  or 
group  of  States.  This  individual  must  be 
included  as  an  ex  officio  member  on  the 
State  Commission,  and  may  be 
designated  as  a  voting  member  by  the 
chief  executive  officer  of  a  State. 
However,  because  the  Corporation 
wishes  to  encourage  State  autonomy  in 
the  design  and  development  of  the  State 
plan  and  In  State  national  service 
programs,  States  are  discouraged  from 
allowing  the  Corporation  representative 
to  vote.  In  general,  the  Corporation 
representative  will  be  responsible  for 
assisting  States  in  carrying  out  national 
service  activities. 

f255a60    From  which  of  the  State 
Commleslon  requiremertte  Is  an  AKernetive 
Admlnlstrettve  Entity  exempt? 

(a)  An  AAE  is  not  automatically 
exempt  from  any  of  the  requirements 
that  govern  State  Commissions. 
However,  there  are  three  specific  State 
Commission  requirements  which  the 
Corporation  may  waive  if  a  State  can 
demonstrate  that  one  or  more  of  them  is 
impossible  or  unreasonable  to  meet.  If 
the  Corporation  waives  a  State 
Commission  requirement  for  a  State 
entity,  that  State  entity  is.  de  facto,  an 
AAE.  The  three  criteria  which  may  be 
waived  for  an  AAE  are  as  follows: 

(1)  The  requirement  that  a  State's 
chief  executive  officer  appoint  the 
members  of  a  State  Commission.  If  a 
State  can  offer  a  compelling  reason  why 
some  or  all  of  the  State  Commission 
members  should  be  appointed  by  the 
State  legislatiue  or  by  some  other 
appropriate  means,  the  Corporation  may 
grant  a  waiver. 

(2)  The  requirement  that  a  State 
Commission  have  15-25  members.  If  a 
State  compellingly  demonstrates  why  its 
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commission  shotild  have  a  larger 
number  of  members,  the  Corporation 
may  grant  a  waiver. 

(3)  The  requirement  that  not  more 
than  50%  plus  one  of  the  State 
Commission's  voting  members  be  from 
the  same  political  party.  This 
requirement  was  established  to  prevent 
State  Commissions  from  being 
politically  motivated  or  controlled; 
however,  in  some  States  it  is  illegal  to 
require  prospective  members  to  provide 
information  about  political  party 
affiUation.  For  this  or  another 
compelling  reason,  the  Corporation  may 
grant  a  waiver. 

(b)  Again,  any  time  the  Corporation 
grants  one  or  more  of  these  waivers  for 
a  State  entity,  that  entity  becomes  an 
AA£;  in  all  other  respects  an  AAE  is  the 
same  as  a  State  Commission,  having  the 
same  requirements,  rights,  duties  and 
responsibihties. 

S  2550.70    What  are  the  composition  or 
other  requirements  for  TransWonai 
Entltiea? 

Because  a  Transitional  Entity  is  by 
deRnition  contained  within  a  State 
agency,  there  are  no  membership  or 
composition  requirements.  If  a  State 
takes  the  necessary  steps  to  obtain 
approval  for  a  Transitional  Entity  {listed 
in  §  2550.40(c]).  it  meets  the 
requirements  of  a  Transitional  Entity. 

§225a80    What  are  the  dutlaa  of  the  Stat* 
entMos? 

The  duties  of  each  of  the  three  eligible 
State  entities — States  Commissions, 
AAEs  and  Transitional  Entities — are 
precisely  the  same.  The  duties  Listed  in 
this  section  apply  to  all  three,  and  they 
are  jointly  referred  to  as  "State  entities." 
Fimctions  described  in  paragraphs  (a) 
through  (d)  of  this  section  require 
pohcymaking  and  may  not  be  delegated 
to  another  State  agency  or  nonprofit 
organization.  Functions  described  in 
paragraphs  (e)  through  (j)  of  this  section 
are  non-policymaking  and  may  be 
delegated  to  another  State  agency  or 
nonprofit  organization.  The  duties  are  as 
follows: 

(a)  Development  of  a  three-year 
comprehensive  national  and  community 
service  plan  and  establishment  of  State 
priorities.  The  State  entity  must  develop 
and  annually  update  a  Statewide  plan 
for  national  service  that  is  consistent 
with  the  Corporation's  broad  goals  of 
meeting  hiunan,  educational, 
environmental  and  public  safety  needs 
and  that  meets  the  following  minimum 
requirements: 

(1)  The  plan  must  be  developed 
through  an  open  and  pubUc  process 
(such  as  through  regional  forums  or 
hearings)  that  provides  for  maximum 


participation  and  input  from  national 
service  programs  within  the  State,  and 
from  other  interested  members  of  the 
public. 

(2)  The  outreach  process  must,  to  the 
maximiun  extent  practicable,  include 
input  from  representatives  of 
established  State  service  programs, 
representatives  of  diverse,  broad-based 
commimity  organizations  that  serve 
underserved  populations,  and  other 
interested  individuals,  including  yoimg 
people;  the  State  entity  should  do  so  by 
creating  State  networl^  and  registries  or 
by  utilizinB  existing  ones. 

(3)  The  plan  may  contain  such  other 
information  as  the  State  Commission 
considers  appropriate  and  must  contain 
such  other  information  as  the 
Corporation  may  require. 

(bl  Pre-selection  of  subtitle  C 
programs  and  preparation  of 
application  to  the  Corporation.  Each 
State  must: 

(1)  Administer  a  competitive  process 
to  select  national  service  programs  to  be 
included  in  any  application  to  the 
Corporation  for  fimding;  and 

(2)  Prepare  an  appUcation  to  the 
Corporation  to  receive  funding  and/or 
educational  awards  for  the  programs 
selected  pursuant  to  paragraph  (b)(1)  of 
this  section. 

(c)  Preparation  of  Service  Learning 
applications.  (1)  The  State  entity  is 
required  to  assist  the  State  education 
agency  in  preparing  the  appUcation  for 
subtitle  B  school-based  service  learning 
proQvms. 

(2)  The  State  entity  may  apply  to  the 
Corporation  to  receive  funding  for 
community-based  subtitle  programs 
after  coordination  with  the  State 
Educatio]}al  Agency. 

(d)  Administration  of  the  grants 
program.  After  subtitle  C  and 
community-based  subtitle  B  funds  are 
awarded.  States  entities  will  be 
responsible  for  administering  the  grants 
and  overseeing  and  monitoring  the 
performance  and  progress  of  funded 
programs. 

(e)  Evaluation  and  monitoring.  State 
entities,  in  concert  with  the 
Corporation,  shall  be  responsible  for 
implementing  comprehensive,  non- 
duphcative  evaluation  and  monitoring 
systems. 

(f)  Technical  assistance.  The  State 
entity  will  be  responsible  for  providing 
technical  assistance  to  local  nonprofit 
organizations  and  other  entities  in 
planning  programs,  applying  for  funds, 
and  in  implementing  and  operating  high 
quality  programs.  States  should 
encourage  proposals  from  underserved 
communities. 

(g)  Program  development  assistance 
and  training.  The  State  entity  must 


assist  in  the  development  of  subtitle  C 
programs;  such  development  might 
include  staff  training,  curriculum 
materials,  and  other  relevant  materials 
and  activities.  A  description  of  such 
proposed  assistance  must  be  included  in 
the  State  comprehensive  plan  referred  to 
in  paragraph  (a)  of  this  section.  A  State 
may  apply  for  additional  subtitle  C 
programs  training  and  technical 
assistance  funds  to  perform  these 
functions.  The  Corporation  will  issue 
notices  of  availability  of  funds  with 
respect  to  training  and  technical 
assistance. 

(h)  Recruitment  and  placement.  The 
State  entity,  as  well  as  the  Corporation, 
will  develop  mechanisms  for 
recruitment  and  placement  of  people 
interested  in  participating  in  national 
service  programs. 

(i)  Benefits.  The  State  entity  shall 
assist  in  the  provision  of  health  and 
child  care  benefits  to  subtitle  C  program 
participants,  as  will  be  specified  in  the 
regulations  implementing  the  subtitle  C 
program; 

( jT  Activity  ineligible  for  assistance.  A 
State  Commission  or  AAE  may  not 
directly  operate  or  run  any  national 
service  program  receiving  financial 
assistance,  in  any  form,  from  the 
Corporation. 

(k)  Make  recommendations  to  the 
Corporation  with  respect  to  priorities 
within  the  State  for  programs  receiving 
assistance  under  DVSA. 

(1)  Coordination.  (1)  Coordination 
with  other  State  agencies. — A  State 
entity  mxist  coordinate  its  activities  with 
the  activities  of  other  State  agencies  that 
administer  Federal  financial  assistance 
programs  under  the  Commtmity 
Services  Block  Grant  Act  (42  U.S.C. 
9901  et  seq.)  or  other  appropriate 
Federal  financial  assistance  programs. 

(2)  Coordination  with  volunteer 
service  programs. — In  general,  the  State 
entity  shall  coordinate  its  functions 
(including  recruitment,  pubhc 
awareness,  and  training  activities)  with 
such  functions  of  any  ddvlsion  of 
ACTION,  or  the  Corporation,  that  carries 
out  volunteer  service  programs  in  the 
State.  Specifically,  the  State  entity  may 
enter  into  an  agreement  with  a  division 
of  ACTION  or  the  Corporation  to  cany 
out  its  functions  jointly,  to  perform  its 
functions  itself,  or  to  assign 
responsibility  for  its  functions  to 
ACTION  or  me  Corporation. 

(3)  In  carrjring  out  the  activities  under 
paragraphs  (1)  (1)  and  (2)  of  this  section, 
the  parties  involved  must  exchange 
information  about  the  programs  carried 
out  in  the  State  by  the  State  entity,  a 
division  of  ACTION  at  the  Corporation, 
as  well  as  information  about 
opportunities  to  coordinate  activities. 
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12550^    Ar*  th«r«  any  restriction*  on  th« 
■ctMtiM  of  the  member*  of  Stat* 
Comml**lon*  or  Alternative  Administrative 
EntMes? 

To  avoid  a  conflict  of  interest  (or  the 
appearance  of  a  conflict  of  interest) 
regarding  the  provision  of  assistance  or 
approved  national  service  positions, 
members  of  a  State  Commission  or  AAE 
must  adhere  to  the  following  provisions: 

(a)  General  restriction.  Members  of 
State  Commissions  and  AAEs  are 
restricted  in  several  ways  from  the  grant 
approval  and  administration  process  for 
any  grant  application  submitted  by  an 
organization  for  which  they  are 
currently,  or  were  within  one  year  of  the 
submission  of  the  appUcation.  officers, 
directors,  trustees,  full-time  volunteers 
or  employees.  The  restrictions  for  such 
individuals  are  as  follows: 

(1)  They  cannot  assist  the  applying 
organization  in  preparing  the  grant 
apjpUcation; 

(2)  TTiey  must  recuse  themselves  from 
the  discussions  or  decisions  regarding 
the  grant  appUcation  and  any  other 
grant  appUcations  submitted  to  the 
Commission  or  AAE  under  the  same 
program  (e.g.,  subtitle  B  programs  or 
subtitle  C  programs);  and 

(3)  They  cannot  participate  in  the 
oversight,  evaluation,  continuation, 
suspension  or  termination  of  the  grant 
award. 

(b)  Exception  to  achieve  a  quorum.  If 
this  general  restriction  creates  a 
situation  in  which  a  Commission  or 
AAE  does  not  have  enough  eUgible 
voting  members  to  achieve  a  quorum, 
the  Commission  or  AAE  may  involve 
some  normally-excluded  members 
subject  to  the  following  conditions: 

(1)  A  Commission  or  AAE  may 
randomly  and  in  a  non-discretionary 
manner  select  the  niunber  of  refused 
members  necessary  to  achieve  a 
quorum; 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  no  Commission  or  AAE 
member  may,  under  any  circumstances. 


participate  in  any  discussions  or 
decisions  regarding  a  grant  application 
submitted  by  an  organization  with 
which  he  or  she  is  or  was  affiUated 
according  to  the  definitions  in 
paragraph  (a)  of  this  section;  and 

(3)  If  recused  members  are  included 
so  as  to  achieve  quorum,  the  State 
Commission  or  AAE  must  document  the 
event  and  report  to  the  Corporation 
within  30  days  of  the  vote. 

(c)Rule  of  construction.  Paragraph  (a) 
of  this  section  shall  not  be  construed  to 
Umit  the  authority  of  any  voting 
member  of  the  State  Commission  or 
AAE  to  participate  in — 

(1)  Discussion  of,  and  hearings  and 
fonuns  on,  the  general  duties,  policies 
and  operations  of  the  Commission  or 
AAE,  or  general  program 
administration;  or 

(2)  Similar  general  matters  relating  to 
the  Commission  or  AAE. 

I2S50.100    Do  State  entitle*  or  their 
member*  incur  any  rttk  of  liability? 

(a)  State  liability.  Except  as  provided 
in  paragraph  (b)  of  this  section,  a  State 
must  agree  to  assume  UabiUty  with 
respect  to  any  claim  arising  out  of  or 
resulting  from  any  act  or  omission  by  a 
member  of  the  State  Commission  or 
AAE,  within  the  scope  of  the  service  of 
that  member. 

(b)  Individual  liability.  A  member  of 
the  State  Commission  or  AAE  shall  have 
no  personal  liability  with  respect  to  any 
claim  arising  out  of  or  resulting  from 
any  act  or  omission  by  that  member, 
within  the  scope  of  the  service  of  that 
member.  This  does  not,  however,  limit 
personal  Uabihty  for  criminal  acts  or 
omissions,  willful  or  mahcious 
misconduct,  acts  or  omissions  for 
private  gain,  or  any  other  act  or 
omission  outside  the  scope  of  the 
service  of  that  member.  Similarly,  this 
part  does  not  limit  or  alter  in  any  way 
any  other  immunities  that  are  available 
under  appUcable  law  for  State  officials 
and  employees  not  described  in  this 


section;  nor  does  this  part  affect  any 
other  right  or  remedy  against  the  State 
or  any  person  other  than  a  member  of 
a  State  Commission  or  AAE. 

§2550.110    What  money  will  be  available 
from  the  Corporation  to  assist  in 
establishing  and  operating  a  State 
Commission,  Attemative  Administrative 
Entity,  or  Transitional  Entity? 

(a)  Range  of  prints.  The  Corporation 
may  make  administrative  grants  to 
States  of  between  $125,000  and 
$750,000  (inclusive)  for  the  purpose  of 
establishing  or  operating  a  State 
Commission  or  AAE;  these  grants  will 
be  available  to  States  which  have 
Corporation-approved  Transitional 
Entities  only  if  those  States  commit  to 
establishing  a  Corporation-approved 
State  Commission  or  AAE  prior  to  the  4 
expiration  of  the  transitional  period. 

(b)  Limitation  on  Federal  share. 
Notywithstanding  the  amounts  specified 
in  this  section,  the  amount  of  a  grant 
that  may  be  provided  to  a  State  under 
this  subsection,  together  with  other 
Federal  funds  available  to  establish  or 
operate  the  State  Commission  or  AAE, 
may  not  exceed  85  percent  of  the  total 
cost  to  estabUsh  or  operate  the  State 
Commission  or  AAE  for  the  first  year  for 
which  the  State  Commission  or  AAE 
receives  an  administrative  grant  under 
this  section.  1  In  subsequent  years,  the 
Corporation  wall  estabUsh  larger 
matching  requirements  for  States  so  that 
by  the  fifth  and  subsequent  years  of 
assistance,  the  Federal  share  does  not 
exceed  50  percent. 

Terry  Russell, 

Acting  General  Counsel. 

[FR  Doc  93-28231  Filed  11-17-93;  8:45  am) 
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The  President 


Presidential  Documents 


Executive  Order  12880  of  November  16,  1993 
National  Drug  Control  Program 

The  Office  of  National  Drug  Control  Policy  has  the  lead  responsibility  within 
the  Executive  Office  of  the  President  to  establish  policies.  prioritL.  and 
objectives  or  the  Nation's  drug  control  program,  with  the  goal  of  reducing 
the  production,  availability,  and  use  of  illegal  drugs.  All  lawful  and  reason- 
able means  must  be  used  to  ensure  that  the  United  States  has  a  comprehensive 
and  effective  National  Drug  Control  Strategy. 

ThhTJo  1®'  ^^  }^u  M  ^°^^^  ^^'^^  ^°  "^^  ^^  President  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  the  National  Narcotics 
Leadership  Act  of  1988.  as  amended  (21  U.S.C.  1501  et  seq.),  and  in  order 
nnSS''Q^»i°'-.^^V^^"''^"'''l'8ement  of  the  drug  abuse  policies  of  the 
United  States,  it  is  hereby  ordered  as  follows: 

Section  1.  General  Prousions.  (a)  Because  the  United  States  considers 
the  operations  of  international  criminal  narcotics  syndicates  as  a  national 
security  threat  requiring  an  extraordinary  and  coordinated  response  by  civil- 
ian and  military  agencies  involved  in  national  security,  the  Director  of 
the  Office  of  National  Drug  Control  Policy  (Director),  in  his  role  as  the 
pnncipal  adviser  to  the  National  Security  Council  on  national  drug  cor^rol 
po hey  (50  U.S.C.  402(f)  .  shall  provide  drug  policy  guidance  and  direction 
in  the  development  of  related  national  security  programs. 

(b)  The  Director  shall  provide  oversight  and  direction  for  all  international 
counternarcotics  policy  development  and  implementation,  in  coordination 
with  other  concerned  Cabinet  members,  as  appropriate. 

(c)  An  Interagency  Working  Group  (IWG)  on  international  counternarcotics 
policy,  chaired  by  the  Department  of  State,  shall  develop  and  ensure  coordi- 
nated implementation  of  an  international  counternarcotics  policy  The  IWG 
shall  report  its  activities  and  differences  of  views  among  agencies  to  the 
Director  for  review,  mediation,  and  resolution  with  concerned  Cabinet  mem- 
bers, and  if  necessary,  by  the  President. 

(d)  A  coordinator  for  drug  interdiction  shall  be  designated  by  the  Director 
o  ensure  that  assets  dedicated  by  Federal  drug  program  agencies  for  interdic- 
tion are  sufficient  and  that  their  use  is  properly  integrated  and  optimized. 
The  coordinator  shall  ensure  that  interdiction  efforts  and  priorities  are  con- 
sistent with  overall  U.S.  international  counternarcotics  policy. 

(e)  The  Director  shall  examine  the  number  and  structure  of  command/ 
control  and  drug  intelligence  centers  operated  by  drug  control  program 
agencies  involved  in  international  counter-narcotics  and  suggest  improve- 
ments to  the  current  structure  for  consideration  by  the  President  and  con- 
cerned members  of  the  Cabinet. 

(f)  The  Director,  utilizing  the  services  of  the  Drugs  and  Crime  Data  Center 
and  Department  of  Justice  Clearinghouse,  shall  assist  in  coordinating  and 
enhancing  the  dissemination  of  statistics  and  studies  relating  to  anti-drug 
abuse  policy.  ° 

(g)  The  Director  shall  provide  advice  to  agencies  regarding  ways  to  achieve 
efficiencies  in  spending  and  improvements  to  interagency  cooperation  that 
could  enhance  the  delivery  of  drug  control  treatment  and  prevention  services 
to  the  pubhc.  The  Director  may  request  agencies  to  provide  studies,  informa- 
tion, and  analyses  in  support  of  this  order. 
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Sec   2.  COALK,   DmECTfON,   DrriES   and   RESPONSIBIUTIES  \MTII    RUSPEtT   TO 

THE  National  Drio  (^)NTROl  I*roor.vm.  (a)  Budget  Matters.  (1)  In  addition 
to  the  budgetary  authorities  and  responsibilities  provided  to  the  Director 
by  statute.  21  U.S.C.  1502,  for  those  agency  budget  requests  that  are  not 
certified  as  adequate  to  implement  the  objectives  of  the  National  Drug  Control 
Strategy,  the  Director  shall  include  in  such  certifications  initiatives  or  funding 
levels  that  would  make  such  requests  adequate. 

(2j  The  Director  shall  provide,  by  July  1  of  each  year,  budget  recomnoenda- 
tions  to  the  heads  of  departments  and  agencies  with  responsibilities  under 
the  National  Drug  Control  Program.  The  recommendations  shall  apply  to 
the  second  following  fiscal  year  and  address  funding  priorities  developed 
in  the  annual  National  Drug  Control  Strategy. 

(b)  Me^vsiremext  of  .\ation.u.  Drlg  Control  Strategy  ()ut(^)MEs.  (l) 
The  National  Drug  Control  Strategy  shall  include  long-range  goals  for  reduc- 
ing drug  use  and  the  consequences  of  drug  use  in  the  United  States,  including 
burdens  on  hospital  emergency  rooms,  drug  use  among  arrestees,  the  extent 
of  drug-related  crime,  high  school  dropout  rates,  the  number  of  infants 
exposed  annually  to  illicit  drugs  in  utero,  national  drug  abuse  treatment 
capacity,  and  the  annual  national  health  care  costs  of  drug  use. 

(2)  The  National  Drug  Control  Strategy  shall  also  include  an  assessment 
of  the  quality  of  techniques  and  instruments  to  measure  current  drug  use 
and  supply  and  demand  reduction  activities,  and  the  adequacy  of  the  cov- 
erage of  existing  national  drug  use  instruments  and  techniques  to  measure 
the  total  illicit  drug  user  population  and  groups  at-risk  for  drug  use. 

(3)  The  Director  shall  coordinate  an  effort  among  the  relevant  drug  control 
program  agencies  to  assess  the  quality,  access,  management,  effectiveness, 
and  standards  of  accountability  of  drug  abuse  treatment,  prevention,  edu- 
cation, and  other  demand  reduction  activities. 

(c)  Provision  of  Reports.  To  the  extent  permitted  by  law.  heads  of  depart- 
ments and  agencies  with  responsibilities  under  the  National  Drug  Control 
Program  shall  make  available  to  the  Office  of  National  Drug  Control  Policy, 
appropriate  statistics,  studies,  and  reports,  pertaining  to  Federal  drug  abuse 
control. 
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Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
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in  your  subscription. 
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Federal  Register  basic  service,  the  Federal  Regfeter  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
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As  the  official  handbook  of  the  Federal  Government, 
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lants,  employment,  publications  and  films,  and  many 
Iher  areas  of  citizen  interest.  The  Manual  also  includes 
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[Of  significant  historical  interest  is  Appendix  C, 

lich  lists  the  agencies  and  functions  of  the  Federal 

)vernment  abolished,  transferred,  or  changed  in 
lime  subsequent  to  March  4,  1933. 
I  The  Manual  is  published  by  the  Office  of  the  Federal 
^gister.  National  Archives  and  Records  Administration. 
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The  United  States 
Government  Manual 


r  Processmg  Code: 

195 


Superintendent  of  Documents  Publications  Order  Form 


[MaslefCaidi: 


Charge  your  order. 

It's  easy!  [HK||p>|  \-^^^- 

To  fax  your  orders  (202)  512-2250 


me 


.copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 


I I  YES,  please  send 

at  $30.00  ($37.50  foreign)  each. 

The  total  c^st  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


jmpany  or  personal  name) 


(Please  type  or  print) 


Jditional  address/attention  line) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 
Q  GPO  Deposit  Account 


□  VISA  □  MasterCard  Account 


-D 


ruet  address) 


ly.  State.  Zip  code) 


{Credit  card  expiration  date) 


Thank  you  for 
your  order! 


hytime  phone  including  area  code) 


irchasc  order  no.), 


(Authorizing  signature) 

Mail  to:    Superintendent  of  Documents 


(Rev  9/93) 


P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  refeoed  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  arxl  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Usted  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


OFRCe  OF  PERSONNEL 
MANAGEMENT 

5CFRPart179 
RIN  3206-AF28 

Claims  Collection  Standards;  Debt 
Collection  Act  of  1982:  Administrative 
Offset 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  govern  the  collection  of 
debts  owed  to  the  United  States  which 
arose  from  transactions  involving  OPM's 
administrative  accoimts.  These 
regulations  implement  the  debt 
collection  procedures  provided  under 
the  Debft  Collection  Act  of  1982  (Act). 
The  Act  authorizes  the  Federal 
Government  to  collect  debts  by  means  of 
administrative  offset  from  other 
payments  due  the  debtor  from  the 
United  States,  without  the  debtor's 
consent,  provided  that  the  debtor  is 
properly  notified  and  given  the 
opportunity  to  exercise  certain 
administrative  rights.  OPM's  collection 
of  debts  due  the  Retirement  and 
Insurance  Group  for  payment  to  the 
Civil  Service  Retirement  and  Disability 
Fimd,  Employees'  Life  Insurance  Fund, 
the  Retired  Federal  Employees  Health 
Benefits  Fund  (74  Stat.  849),  or  the 
Employees'  Health  Benefits  Fund  is 
governed  by  the  provisions  in  5  CFR 
part  831,  subparts  M  and  N,  5  CFR  part 
845,  subparts  B  and  C,  5  CFR  parts  870, 
871,  872.  and  873,  subpart  D,  and  5  CFR 
part  890,  subpart  E,  as  applicable. 
DATES:  These  regulations  are  effective 
November  19, 1993.  Comments  must  be 
submitted  on  or  before  January  18, 1994. 
ADDRESSES:  Send  or  deUver  written 
comments  to  E.  John  Prebis,  Chief' 
Financial  Officer  (CFO).  Office  of 


Personnel  Management,  room  5489A, 

1900  E  Street  NW.,  Washington,  DC 

20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Wilson,  Chief,  Financial  PoUcy 

Division,  Office  of  the  CFO,  (202)  606- 

5075. 

SUPPLEMENTARY  INFORMATION:  Section  10 
of  the  Debt  Collection  Act  of  1982  (Act) 
(Public  Law  97-365)  makes  several 
changes  in  the  way  Executive  and 
Legislative  agencies  collect  debts  owed 
the  Government.  The  purpose  of  the  Act 
is  to  improve  the  abiUty  of  the 
Government  to  collect  monies  owed  it. 

Under  the  Act,  administrative  offset 
may  be  initiated  when  the  head  of  an 
agency  determines  that  an  individual  or 
entity  is  indebted  to  the  United  States, 
or  is  notified  by  the  head  of  another 
agency  that  a  person  or  entity  is 
indebted  to  the  United  States  and  that 
the  debtor  is  owed  monies  by  the  United 
States  as  a  result  of  transactions  vdth  a 
Federal  agency.  After  the  debtor  has 
received  certain  due  process  rights,  the 
debt  may  be  collected  by 
administratively  o^etting  the  debt 
against  the  amoimt  due. 

Under  the  Act,  before  the  Government 
may  collect  a  debt  by  administrative 
offset,  a  debtor  must  be  provided  with 
notice  that  a  debt  is  owed,  the 
opportunity  to  inspect  and  copy 
Government  records  relating  to  the  debt, 
the  option  to  enter  into  a  written 
repayment  agreement,  and  an 
opportimity  for  review  of  the  agency's 
determination  concerning  the  existence 
or  the  amount  of  the  debt,  or  the 
repayment  terms.  The  debtor  must 
notify  the  agency  of  his  or  her  intent  to 
exercise  these  rights  within  time  periods 
prescribed  in  these  regulations. 

The  Act  permits  the  agency  to  initiate 
an  administrative  offiset  prior  to  the 
completion  of  the  due  process 
requirements  if  failiire  to  do  so  would 
substantially  jeopardize  the  agency's 
abiUty  to  collect  the  debt  and  if  the  time 
remaining  before  pa)rment  is  to  be  made 
does  not  reasonably  permit  completion 
of  the  due  process  procedures.  Such 
prior  offset  must  be  followed  by 
completion  of  the  due  process 
procedures. 

The  Act  requires  agencies  to  issue 
regulations  for  administrative  offset. 
This  interim  rule  establishes  the 
procedures  OPM  will  follow  in  making 
an  administrative  offset  from  funds  paid 
to  a  debtor  from  OPM's  administrative 


accoimts.  These  regulations  apply  to  the 
collection  of  debts  owed  to  the  United 
States  arising  from  transactions  with 
OPM  other  than  those  involving 
payments  made  from  the  Civil  Service 
Retirement  and  Disabihty  Fund  (the 
Fimd),  or  where  a  request  for  an  oSset 
from  OPM's  administrative  accoimts — 
other  than  the  Fund — is  received  by 
OPM  from  another  Federal  Agency. 
Regulations  for  other  agencies  to  request 
OPM's  Retirement  and  Insurance  Group 
to  recover  a  debt  from  the  Fund  are 
provided  at  subpart  R  of  part  831  of  title 
5,  Code  of  Federal  Regulations.  These 
regulations  are  consistent  v^th  the 
Federal'  Claims  Collection  Standards  on 
administrative  offset  issued  jointly  by 
the  Department  of  Justice  and  the 
General  Accounting  Office  as  set  forth 
in  4  CFR  102.3. 

OPM  has  determined  that  this 
document  is  interpretative  because  it 
merely  implements  a  definitive 
statutory  scheme  and  the  requirements 
contained  in  regulations  promulgated  by 
the  Department  of  Justice  and  the 
General  Accounting  Office. 
Accordingly,  no  Notice  of  Proposed 
Rulemaking  is  required  pursuant  to  5 
U.S.C  553(b)(A).  In  addition,  because 
this  rule  relates  to  agency  management 
and  personnel,  no  Notice  of  Proposed 
Rulemaking  is  required  pursuant  to  5 
U.S.C.  553(a)(2).  Moreover,  for  these 
reasons,  a  delayed  effective  date  is  not 
required  pursuant  to  5  U.S.C  553(d)(2). 
The  Office  will,  however,  consider  any 
public  comments  before  issuing  a  final 
rule. 

Executive  Order  (E.O.)  12291,  Federal 
Regulation 

OPM  has  determined  that  this  is  not 
a  major  rule  as  defined  under  Section 
1(b)  of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  vrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  are  regulations  that  will 
affiect  only  Federal  employees. 

List  of  Subjects  in  s  CFR  Part  179 

Claims. 

U.S.  Office  of  Persoimel  Management 
Patricia  W.  Lattimore. 
Acting  Deputy  Director. 

Accordingly,  OPM  is  amending  part 
179  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 
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PART  179— CLAIMS  COLLECTION 
STANDARDS 

1.  The  authority  citation  in  part  179 
IS  revised  to  read  as  follows: 

Authority:  31  U.S.C.  952;  5  U.S.C.  1103. 
Reorganization  Plan  No.  2  of  1978;  5  U.S.C. 
5514;  5  CFR  part  550  subpart  K;  31  U.S.C. 
3701;  31  use  3711;  31  U.S.C.  3716;  31 
use  3720A 

2.  Subpart  C.  consisting  of  §§  179  301 
through  179.309.  is  added  to  read  as 

follows: 

Subpart  C— Adminlstratlva  Offset 

S4C 

179.301 
179.302 
179.303 
179.304 
179.305 
179.306 
179  307 
179.308 
179.309 


Scope  of  regulations. 

Definitions. 

General. 

Notification  procedures. 

Agency  nviev/. 

Written  agreement  for  repayment. 

Administrative  offset. 

Accelerated  procedures. 

Additional  administrative 


procedures. 

Subpart  C— Administrative  Offset 

§179.301    Scope  of  regulation*. 

These  regulations  apply  to  the 
collection  of  debts  owed  to  the  United 
States  arising  from  transactions  with 
OPM  other  than  those  invohdng 
payments  made  from  the  Civil  Service 
retirement  and  Disability  Fund  (the 
Fund),  or  where  a  request  for  an  offset 
from  OPM's  administrative  accounts — 
other  than  the  Fund — is  received  by 
OPM  from  another  Federal  agency. 
Regulations  for  other  agencies  to  request 
OPM's  Retirement  and  Insurance  Group 
to  recover  a  debt  from  the  Fimd  are 
provided  at  subpart  R  of  part  831  of  title 
5.  Code  of  Federal  Regulations.  These 
regulations  are  consistent  wi\h  the 
Federal  Claims  Collection  Standards  on 
administrative  offset  Issued  jointly  by 
the  Department  of  Justice  and  the 
General  Accounting  Office  as  set  forth 
in  4  CFR  102.3. 

§179.302    Definitions. 

Administrative  offset,  as  defined  in  31 
U.S.C.  3701(a)(1).  means  withholding 
money  payable  by  the  United  States 
Government  to.  or  held  by  the 
Government  for.  a  person  to  satisfy  a 
debt  the  person  owes  the  Government. 

Person,  includes  a  natural  person  or 
persons,  profit  or  nonprofit  corporation, 
partnership,  association,  trust,  estate, 
consortium,  or  other  entity  which  is 
capable  of  owing  a  debt  to  the  United 
States  Government  except  that  agencies 
of  the  United  States,  or  of  any  State  or 
local  government,  shall  be  excluded. 

§179403    QeneraL 

(a)  The  Director  or  his  or  her  designee, 
after  attempting  to  collect  a  debt  from  a 


person  under  section  3(a)  of  the  Federal 
Claims  Collection  Act  of  1966.  as 
amended  (31  U.S.C.  3711(a)).  may 
collect  the  debt  by  administrative  offset 
subject  to  the  following: 

(1)  The  debt  is  certain  in  amount:  and 

(2)  It  is  in  the  best  interest  of  the 
United  States  to  collect  the  debt  by 
administrative  of^t  because  it  is  less 
costly  and  speeds  payment  of  the  debt: 

(b)  The  Director,  or  his  or  her 
designee,  may  initiate  administrative 
offset  with  regard  to  debts  owed  by  a 
person  to  another  agency  of  the  United 
States  Government,  upon  receipt  of  a 
request  bora  the  head  of  another  agency, 
or  his  or  her  designee,  and  a 
certification  that  the  debt  exists  and  that 
the  person  has  been  afforded  the 
necessary  due  process  rights. 

(c)  The  Director,  or  his  or  her 
designee,  may  request  another  agency 
that  holds  funds  payable  to  an  OPM 
debtor  to  offset  the  debt  against  the 
funds  held  and  will  provide 
certification  that: 

(1)  The  debt  exists:  and 

(2)  The  person  has  been  afforded  the 
necessarj'  due  process  rights. 

(d)  If  the  6-year  period  for  bringing 
action  on  a  debt  provided  in  28  U.S.C. 
2415  has  expirea,  then  administrative 
offset  may  he  used  to  collect  the  debt 
only  if  the  costs  of  bringing  such  action 
are  likely  to  be  less  than  the  amount  of 
the  debt. 

(e)  No  collection  by  administrative 
offset  shall  be  made  on  any  debt  that  has 
been  outstanding  for  more  than  10  years 
unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known,  and  reasonably  could 
not  have  been  known,  by  the  official  or 
officials  responsible  for  discovering  and 
collecting  such  debt. 

(f)  These  regulations  do  not  apply  to: 

(1)  A  case  in  which  administrative 
offset  of  the  type  of  debt  involved  is 
explicitly  provided  for  or  prohibited  by 
another  statute. 

(2)  Debts  owed  to  OPM  by  other 
agencies  of  the  United  States  or  by  any 
State  or  local  government. 

§179.304    Notification  procedures. 

Before  collecting  any  debt  through 
administrative  o^et,  a  notice  of  intent 
to  offset  shall  be  sent  to  the  debtor  by 
certified  mail,  return  receipt  requested, 
at  the  most  current  address  that  is 
available  to  OPM.  The  notice  shall 
provide: 

(a)  A  description  of  the  nature  and 
amount  of  the  debt  and  the  intention  of 
OPM  to  collect  the  debt  through 
administrative  offset; 

(b)  An  opportimity  to  inspect  and 
copy  the  records  of  OPM  with  respect  to 
the  debt; 


(c)  An  opportunity  for  reNiew  within 
OPM  concerning  OPM's  determinations 
with  respect  to  the  debt;  and 

(d)  An  opportimity  to  enter  into  a 
written  agreement  for  the  repa)rment  of 
the  amount  of  the  debt. 

§  1 79.305    Agency  review. 

(a)  A  debtor  may  dispute  the  existence 
of  the  debt,  the  amount  of  the  debt,  or 
the  terms  of  repayment.  The  request  to 
review  a  disputed  debt  must  be  received 
by  the  OPM  official  identified  in  the 
notification  within  30  calendar  days  of 
the  debtor's  receipt  of  the  written  notice 
described  in  §179.305. 

(b)  If  the  debtor  requests  an 
opportunity  to  inspect  or  copy  OPM's 
records  concerning  the  disputed  claim, 
10  business  days  will  be  granted  for  the 
review.  The  time  period  will  be 
measured  frtsm  the  time  the  request  for 
inspection  is  granted  or  from  the  time 
the  copy  of  the  records  is  received  by 
the  debtor. 

(c)  Pending  the  resolution  of  a  dispute 
initiated  by  the  debtor,  transactions  in 
any  of  the  debtor's  account(s) 
maintained  in  OPM  may  be  temporarily 
suspended.  Depending  on  the  type  of 
transaction,  the  suspension  could 
preclude  payment,  removal,  or  transfer, 
as  well  as  prevent  the  payment  of 
interest  or  discount  due  thereon.  Should 
the  dispute  be  resolved  in  the  debtor's 
favor,  the  suspension  will  be  lifted 
immediately. 

(d)  During  the  review  period,  interest, 
penalties,  and  administrative  costs 
authorized  under  the  Federal  Claims 
Collection  Act  of  1966,  as  amended,  will 
continue  to  accrue. 

§179.306    Writtsnagrewnentfor 
rspaymsnt 

A  debtor  who  admits  Uability  but 
elects  not  to  have  the  debt  collected  by 
administrative  o&et  will  be  afforded  an 
opportunity  to  negotiate  a  written 
agreement  for  the  repajrment  of  the  debt. 
If  the  financial  condition  of  the  debtor 
does  not  support  the  ability  to  pay  in 
one  lump-sum,  reasonable  installments 
may  be  considered.  No  installment 
arrangement  will  be  considered  imless 
the  debtor  submits  a  financial  statement, 
executed  imder  penalty  of  perjury, 
reflecting  the  debtor's  assets,  liabilities, 
income,  and  expenses.  The  financial 
statement  must  be  submitted  within  10 
business  days  of  OPM's  request  for  the 
statement.  At  OPM's  option,  a  confess- 
judgment  note  or  bond  of  indemnity 
with  surety  may  be  required  for  the 
installment  agreement.  Notwithstanding 
the  provisions  of  this  section,  any 
reduction  or  compromise  of  a  claiui  wrill 
be  governed  by  4  CFR  part  103  and  31 
U.S.C.  3711. 
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1179.307    Administnrtivc  OffMt 

(a)  If  the  debtor  does  not  exercise  the 
right  to  request  a  review  within  the  time 
specified  in  §  179.305  or,  if  as  a  result 
of  the  review,  it  is  determined  that  the 
debt  is  due  and  no  written  agreement  is 
executed,  then  administrative  offset 
shall  be  ordered  in  accordance  with 
these  regulations  without  fiulher  notice. 

tb)  Request  for  offset  to  a  Federal 
agency.  The  Director  or  his  or  her 
designee  may  request  that  funds  due 
and  payable  to  a  debtor  by  a  Federal 
agency  be  administratively  offset  in 
order  to  collect  a  debt  owed  to  0PM  by 
that  debtor.  In  requesting  administrative 
offset  0PM,  as  creditor,  will  certify  in 
writing  to  the  Federal  agency  holding 
funds  of  the  debtor: 

(1)  That  the  debtor  owes  the  debt; 

(2)  The  amoimt  and  basis  of  the  debt; 
and 

(3)  That  0PM  has  complied  with  the 
requirements  of  31  U.S.C  3716,  its  own 
administrative  ofiset  regulations,  arid 
the  apphcable  provisions  of  4  CFR  part 
102  with  respect  to  providing  the  debtor 
with  due  process. 

(c)  Request  for  offset  from  a  Federal 
agency.  When  adininistrative  oSset  is 
authorized,  any  Federal  creditor  agency 
may  request  OPM  to  make  an 
administrative  offset  from  any  OPM 
funds  that  are  due  and  payable  to  a 
creditor  agency's  debtor.  OPM  shall 
initiate  the  requested  administrative 
offset  only  upon: 

(1)  Receipt  of  written  certification 
from  the  creditor  agency: 

(i)  lliat  the  debtor  owes  the  debt; 

(11)  The  amount  and  basis  of  the  debt; 

(iii)  That  the  agency  has  prescribed 
regulations  for  the  exercise  of 
administrative  ofbet:  and 

(iv)  That  the  agency  has  complied 
with  its  own  administrative  offset 
regulations  and  with  the  applicable 
provisions  of  4  CFR  part  102,  including 
providing  any  required  hearing  or 
review. 

(2)  A  determination  by  OPM  that 
collection  by  offset  against  funds 
payable  by  OPM  would  not  otherwise  be 
contrary  to  law. 

SI 79.308    Accelerated  procedufM. 

OPM  may  make  an  administrative 
offset  against  a  payment  to  be  made  to 
the  debtor  prior  to  the  completion  of  the 
procedures  required  by  §  179.304  and 
§  179.305  if  failure  to  take  the  offset 
would  substantially  jeopardize  OPM's 
ability  to  collect  the  debt,  and  the  time 
before  the  payment  is  to  be  made  does 
not  reasonably  permit  the  completion  of 
those  procedures.  Such  prior  offset  shall 
be  promptly  followed  by  the  completion 
of  those  procedures.  Amounts  recovered 


by  offset  but  later  foimd  not  to  be  owed 
to  OPM  shall  be  promptly  refunded. 

•  179.309    AddMon«<  administrative 
procedures. 

Nothing  contained  in  this  chapter  is 
intended  to  preclude  the  use  of  any 
other  administrative  remedy  which  may 
be  available. 

[FR  Doc.  93-28410  Filed  11-18-93;  8:45  am) 
BiuMo  cooc  nas-oi-M 


5  CFR  Part  179 
RtN  3206-AF29 

Claims  Cdlsctlon  Standards;  Debt 
Collsctlon  Act  of  1982:  Salary  Offset 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  govern  the  collection  of 
debts  owed  to  OPM's  administrative 
accounts  by  Federal  employees.  These 
regulations  implement  Uie  debt 
collection  procedures  provided  under 
section  5  of  the  Debt  Collection  Act  of 
1982  (Act).  The  Act  authorizes  the 
Federal  Government  to  collect  debts  by 
means  of  offset  from  the  salaries  of 
Federal  employees  without  the 
employee's  consent,  provided  that  the 
employee  is  properly  notified  and  given 
the  opportunity  to  exercise  certain 
administrative  rights.  OPM's  collection 
of  debts  due  the  Retirement  and 
Insurance  Group  for  payment  to  the 
Civil  Service  Retirement  and  Disabihty 
Fund,  Employees'  Life  Insurance  Fund, 
the  Retired  Federal  Employees  Health 
Benefits  Fund,  or  the  Employees'  Health 
Benefits  Fimd  is  governed  by  other 
regulatory  provisions. 
DATES:  These  regxilations  are  effective 
November  19, 1993.  Comments  must  be 
submitted  on  or  before  January  18, 1994. 
ADDRESSES:  Send  or  deliver  written 
comments  to  E.  John  Prebis,  Chief 
Financial  Officer  (CFO),  Office  of 
Personnel  Management,  room  5489A, 
1900  E  Street  NW.,  Washington.  DC 
20415. 

FOR  FimTMER  INFORMATKM  CONTACT: 

Anna  Wilson,  Chief,  Financial  Policy 
Division,  Office  of  the  CFO,  (202)  606- 
5075. 

SUPPLEMENTARY  WFORMATION:  Section  5 
of  the  Debt  Collection  Act  of  1982  (Act) 
(Pubhc  Law  97-365),  codified  at  5 
U.S.C  5514,  makes  several  changes  in 
the  way  Executive  and  Legislative 
agencies  collect  debts  owed  the 
Government.  The  purpose  of  the  Act  is 


to  improve  the  abiUty  of  the 
Government  to  collect  monies  owed  it 
Under  the  Act.  when  the  head  of  an 
agency  determines  that  an  employee  of 
any  agency  is  indebted  to  the  United 
States,  or  is  notified  by  the  head  of 
another  agency  that  an  agency  employee 
is  indebted  to  the  United  States,  the 
employee's  debt  may  be  offiset  against 
his/her  pay.  Before  agencies  may  use  the 
salary  offset  recovery  procedure,  certain 
due  process  rights  must  be  extended  to 
the  debtor. 

Under  the  Act.  before  the  Government 
may  collect  a  debt  by  salary  offset,  an 
employee-debtor  must  be  provided  with 
notice  of  the  debt  and  the  opportunity 
to  (1)  inspect  and  copy  Government 
records  relating  to  the  debt,  (2)  enter 
into  a  written  repayment  agreement,  and 
(3)  request  an  impartial  hearing  on  the 
determination  of  the  agency  concerning 
the  existence  or  the  amount  of  the  debt. 
The  employee  must  notify  the  agency  of 
his  or  her  intent  to  exercise  these  rights 
within  the  time  period  prescribed  in  the 
regulations. 

The  Act  requires  agencies  to  issue 
regulations  for  salary  offeet.  This 
interim  rule  establishes  the  procedures 
the  Office  of  Personnel  Management 
(OPM)  will  follow  in  making  a  salary 
offset.  OPM  has  determined  that  this 
document  is  interpretative  because  it 
merely  implements  a  definitive 
statutory  scheme  and  the  requirements 
contained  in  regulations  promulgated  by 
OPM,  codified  in  5  CFR  part  550, 
subpart  K.  Accordingly,  no  Notice  of 
Proposed  Rulemaking  is  required 
pursuant  to  5  U.S.C.  553{b)(A).  In 
addition,  because  this  rule  relates  to 
agency  management  and  persoimel,  no 
Notice  of  Proposed  Rulemaking  is 
required  pursuant  to  5  U.S.C.  553(a)(2). 
Moreover,  for  these  reasons,  a  delayed 
effective  date  is  not  required  pursuant  to 
5  U.S.C  553(d)(2).  The  Office  wiU, 
however,  consider  any  public  comments 
before  issuing  a  final  rule. 

Executive  Order  (E.O.)  12291,  Federal 
Regulation 

OPM  has  determined  that  this  is  not 
a  major  rule  as  defined  imder  Section 
1(b)  of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  are  regulations  that  will 
affect  only  employees  of  the  Federal 
Government. 

List  of  Subjects  in  5  CFR  Part  179 

Claims. 


60994 


Federal  Register  /  Vol.  58.  No."222  /  Friday,  November  19,  1993  /  Rules  aud  Regulations 


U^.  Offlc«  of  Personnel  Management 
Patricia  W.  Uttimon. 
Acting  Deputy  Dinctor. 

Accordingly.  0PM  is  amending  title  5. 
Code  of  Federal  Regulations,  part  179  as 
follows: 

PART  179-CLAIM8  COLLECTION 
STANDARDS 

1.  The  authority  citation  for  part  179 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C  952;  5  U.S.C  1103; 
Reorganization  Plan  Na  2  of  1978;  5  U.S.C. 
5S14:  5  CFR  part  550  subpart  K. 

2.  Sections  179.101  and  179.102  are 
designated  "Subpart  A— General 
Provisions  and  Administration". 

3.  Section  179.102  of  Subpart  A  is 
revised  to  read  as  follows: 

$179,102    Delegation  of  autttority. 

(a)  The  Chief  Financial  Officer  and  his 
or  her  delegatees  are  designated  by  the 
Director  and  authorized  to  perform  all 
the  duties  for  which  the  Director  is 
responsible  under  the  Debt  Collection 
Act  of  1982  and  Office  of  Personnel 
Management  regulations  with  the 
exception  of  debts  arising  from  the  Qvil 
Service  Retirement  and  Disability  Fund, 
the  employees'  Life  Insiirance  Fund,  the 
Retired  Federal  Employees  Health 
Benefits  Act  (74  Stat.  849).  and  the 
Employees  Health  Benefits  Fund. 
However,  all  claims  processed  by  the 
Chief  Financial  Officer  and  his  or  her 
delegatees  for  compromise,  suspension, 
and  termination  of^coUection  action  in 
amounts  of  $2,500  or  more  must  be 
recommended  by  the  General  Coimsel 
or  his  or  her  designee. 

(b)  The  Associate  Director  for 
Retirement  and  Insurance  and  his  or  her 
delegatees  are  designated  by  the 
Director  and  authorized  to  perform  all 
the  duties  for  which  the  Director  is 
responsible  tinder  the  Debt  Collection 
Act  of  1982  and  Office  of  Personnel 
Management  regulations  on  debts 
caused  by  payments  from  the  Qvil 
Service  Retirement  and  Disability  Fund 
(subchapter  in  of  chapter  83  or  chapter 
84),  claims  under  the  provisions  of  the 
Federal  Employees'  Life  Insurance  Fund 
(diapter  87}  the  Retired  Federal 
Employees  Health  Benefits  Act  (74  Stat. 
849).  the  Employees  Health  Benefits 
Fimd  (chapter  89).  the  Panama  Canal 
Construction  Annuity  Act  (58  Stat.  257). 
and  the  Lighthouse  Service  Widows' 
Annuity  Act  (64  Stat.  465). 

3.  Subpart  B,  consisting  of  §§  179.201 
through  179.218,  is  added  to  read  as 
follows: 

Subpart  B—Salary  offMt 

$«:. 

179.201    Purpose. 


S«c. 

179.202 

179.203 

179.204 

179.205 


Scope. 
Demiltlons. 

Applicability  of  regulations. 
Waiver  request!  and  claims  to  the 
General  Accounting  Office. 

179. 206  Notice  requirements  before  ofeet 

179.207  Hearing. 

179.208  Certification. 

179.209  Voluntary  repayment  agreements 
as  alternative  to  salary  ofEset. 

179.210  Special  review. 

179.211  Notice  of  salary  ofEiet 

179.212  Procedures  for  salary  offset. 

179.213  Coordinating  salary  ofEsat  with 
other  agencies. 

179.214  Interest,  penalties  and 
administrative  costs. 

179.215  Refunds. 

179.216  Request  for  the  services  of  a 
hearing  official  when  the  creditor  agency 
Is  not  0PM. 

179.217  Non-waiver  of  rights  by  payments. 

179.218  Additional  administrative 
collection  action. 

Subpart  B— Salary  Offaet 

1179.201    Purpoee. 

The  purpose  of  the  Debt  Collection 
Act  of  1982  (Public  Law  97-365),  is  to 
provide  a  comprehensive  statutory 
approach  to  the  collection  of  debts  due 
the  Federal  Government.  The 
regulations  in  this  subpart  implement 
section  5  of  the  Act  which  aumorizes 
the  collection  of  debts  owed  by  Federal 
employees  to  the  Federal  Government 
by  means  of  salary  offset,  except  that  no 
claim  may  be  collected  by  such  means 
if  outstanding  for  more  than  10  years 
after  the  agency's  right  to  collect  the 
debt  first  accrued,  unless  facts  material 
to  the  Government's  ri^t  to  collect 
were  not  known,  and  could  not 
reasonably  have  been  known,  by  the 
official  or  officials  who  were  charged 
with  the  responsibility  for  discovery 
and  collection  of  such  debts.  The 
regulations  in  this  subpart  are  consistent 
with  the  regulations  on  salary  ofeet 
issued  by  the  Office  of  Personnel 
Management  (0PM)  in  5  CFR  part  550, 
subpart  K. 

f  179.202    SMpe. 

(a)  The  regulations  in  this  subpart 
provide  procedures  for  the  collection  of 
monies  from  a  Federal  employee's  pay 
by  salary  offset  to  satisfy  certain  debts 
owed  the  Government 

(b)  The  regulations  in  this  subpart 
apply  to  all  collections  by  the  Director 
of  0PM  except  collections  involving 
debts  because  of  payments  made  from 
the  Civil  Service  Retirement  and 
Disability  Fund,  payments  made  under 
the  Retired  Federal  Employees  Health 
Benefits  Act  (74  Stat.  849),  the  Panama 
Canal  Construction  Annuity  Act  and  the 
Lighthouse  Service  Widows'  Annuity 
Act  and  pa)rments  or  premiiuns  relating 


to  the  Federal  Employees'  Life 
Insurance  Fund  or  the  Federal 
Employees  Health  Benefits  Funds,  bom: 

(1)  Federal  employees  who  owe  debts 
to  OPM;  and 

(2)  OPM  employees  who  owe  debts  to 
other  agencies. 

(c)  The  regulations  in  this  subpart  do 
not  apply  to  debts  or  claims  arising 
imder  the  Internal  Revenue  Code  of 
1954.  as  amended  (26  U.S.C  1  et  seq.); 
the  Social  Security  Act  (42  U.S.C.  301 
et  seq.y,  the  tariff  laws  of  the  United 
States;  or  to  any  case  where  collection 
of  a  debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute  (e.g.,  travel  advances  in  5  U.S.C. 
5705  and  employee  training  expenses  in 
5  U.S.C  4108). 

(d)  Section  179.207,  Notice 
Requirement,  does  not  apply  to  any 
adjustment  to  pay  arising  from  an 
employee's  election  of  coverage  or  a 
chaiige  in  coverage  \mder  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay,  if  the  amount  to 
be  recovered  was  accumulated  over  four 
pay  periods  or  less. 

(e)  Nothing  in  the  regulations  in  this 
subpart  precludes  the  compromise, 
suspension,  or  termination  of  collection 
actions,  where  appropriate,  under  the 
standards  implementing  the  Federal 
Claims  Collection  Act  (31  U.S.C.  3711  et 
seq..  4  CFR  parts  101  through  105,  38 
CFR  parti. 

(f)  Nothing  in  the  regulations  in  this 
subpart  precludes  an  employee  from 
requesting  a  waiver  of  the  debt  under 
applicable  statute;  under  the  standards 
and  procedures  specified  by  the  Federal 
Claims  Collection  Standards  (FCCS);  or 
waiver  of  salary  overpayment  under  5 
U.S.C.  5584, 10  U.S.C.  2774.  or  32 
U.S.C  716.  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office 
in  accordance  with  procedures 
established  by  the  General  Accounting 
Office.  ^ 

f179J203    Definitions. 

As  used  in  this  part  (except  where  the 
term  is  otherwise  defined  in  this  part) 
the  following  definitions  shall  apply: 

Agency  means: 

(1)  An  Executive  Agency  as  defined 
by  section  105  of  title  5,  United  States 
Code,  including  the  U.S.  Postal  Service 
and  the  U.S.  Postal  Rate  Commission; 

(2)  A  military  department  as  defined 
by  section  102  of  title  5,  United  States 
Code: 

(3)  An  agency  or  court  of  the  judicial 
branch  including  a  court  as  defined  in 
section  610  of  title  28.  United  States 
Code,  the  District  Court  for  the  Northern 
Mariana  Islands  and  the  Judicial  Panel 
on  Multidistrict  Litigation; 
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(4)  An  agency  of  the  legislative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives;  and 

(5)  Other  independent  establishments 
that  are  entities  of  the  Federal 
Ckivemment. 

Certification  means  a  written  debt 
claim,  as  prescribed  by  §  179.209.  that  is 
received  from  a  creditor  agency  and 
which  requests  the  paying  agency  to 
offset  the  salary  of  an  employee. 

Creditor  agency  means  an  agency  of 
the  Federal  Government  to  which  the 
debt  is  owed.  For  purposes  of  this  part 
creditor  agency  includes  0PM,  unless 
otherwise  noted. 

Debt  or  claim  means  money  owed  by 
an  employee  of  the  Federal  Government 
to  an  agency  of  the  Federal  Government, 
from  sources  which  include  loans 
insured  or  guaranteed  by  the  United 
States  and  all  other  amounts  due  the 
Government  from  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines  and 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  MiUtary  Justice) 
and  all  other  similar  sources. 

Delinquent  means  the  failure  to  pay 
an  obUgation  or  debt  by  the  date 
specified  in  the  initial  notification  or 
applicable  contractual  agreement, 
unless  other  payment  arrangements 
have  been  agreed  to  by  0PM  and  the 
debtor  by  that  date,  or  if,  at  any  time 
thereafter,  the  debtor  fails  to  satisfy  the 
obligations  under  a  payment  agreement 
with  the  creditor  agency. 

Director  means  the  Director  of  0PM  or 
his  or  her  designee. 

Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay,  retired  pay,  retainer  pay,  or,  in  the 
case  of  an  employee  not  entitled  to  basic 
pay,  other  authorized  pay  remaining 
after  the  deduction  of  any  amount 
required  by  law  to  be  withheld.  OPM 
shall  allow  the  following  deductions, 
and  any  others  required  by  law  to  be 
withheld,  in  determining  disposable  pay 
subject  to  salary  offset; 

(1)  Federal  employment  taxes; 

(2)  Amounts  mandatorily  withheld  for 
the  U.S.  Soldiers'  and  Airmen's  Home; 

(3)  Fines  and  forfeitures  ordered  by  a 
court  martial  or  by  a  commanding 
officer; 

(4)  Federal,  state  or  local  income  taxes 
no  greater  than  would  be  the  case  if  the 
employee  claimed  all  dependents  to 
which  he  or  she  is  entitled  and  such 
additional  amounts  for  which  the 
employee  presents  evidence  of  a  tax 
obligation  supporting  the  additional 
withholding; 

(5)  Amounts  withheld  from  benefits 
payable  under  title  D  of  the  Social 


Security  Act  where  the  withholding  is 
required  by  law; 

(6)  Amounts  deducted  for  Medicare; 

(7)  Health  insurance  premiums; 

(8)  Normal  retirement  contributions  as 
explained  in  5  CFR  581.105(e)  (e.g., 
Gvil  Service  Retirement  deductions, 
Survivor  Benefit  Plan  or  Retired 
Serviceman's  Family  Protection  Plan); 

(9)  Normal  hfe  insurance  premiums 
(e.g..  Serviceman's  Group  Life  Insurance 
and  basic  Federal  Employee's  Group 
Life  Insurance  premiums)  exclusive  of 
optional  life  insurance  premiums;  and 

(10)  Garnishments  resulting  from  a 
legal  process  and  creating  legal 
obligations  in  accordance  with  5  CFR 
581.102(f)  and  (g>. 

Employee  means  a  current  employee 
of  OPM  or  other  agency,  including  a 
current  member  of  the  Armed  Forces  or 
Reserve  of  the  Armed  Forces  of  the 
United  States. 

FCCS  means  the  Federal  Claims 
Collection  Standards  jointly  pubhshed 
by  the  Department  of  Justice  and  the 
General  Accoimting  Office  at  4  CFR  part 
101. 

Hearing  official  means  an  individual 
(including  an  administrative  law  judge) 
responsible  for  conducting  any  hearing 
with  respect  to  the  existence  or  amount 
of  a  debt  claimed,  and  rendering  a 
decision  on  the  basis  of  such  hearing.  A 
hearing  official  may  not  be  under  the 
supervision  or  control  of  the  Director  of 
OPM  when  OPM  is  the  creditor  agency. 

Notice  of  intent  to  offset  or  notice  of 
intent  means  a  written  notice  for  a 
creditor  agency  to  an  employee  that 
states  the  creditor  agency's 
determination  that  the  employee  owes  a 
debt  to  the  creditor  agency  and  apprises 
the  employee  of  certain  administrative 
rights. 

Notice  of  salary  offset  means  a  written 
notice  from  the  paying  agency  to  an 
employee  after  a  certification  has  been 
issued  by  the  creditor  agency,  informing 
the  employee  that  salary  o^t  will 
begin  at  the  next  officially  established 
pay  interval. 

Office  means  the  central  and  regional 
offices  of  the  Office  of  Personnel 
Management. 

Paying  agency  means  the  agency  of 
the  Federal  Government  which  employs 
the  individual  who  owes  a  debt  to  an 
agency  of  the  Federal  Government.  In 
some  cases,  OPM  may  be  both  the 
creditor  agency  and  the  paying  agency. 

Payroll  office  means  tne  payroll  office 
in  the  paying  agency  which  is  primarily 
responsible  for  the  payroll  records  and 
the  coordination  of  pay  matters  with  the 
appropriate  personnel  office  with 
respect  to  an  employee.  Payroll  office, 
with  respect  to  OPM,  means  the  central 
payroll  office. 


Salary  offset  means  an  administrative 
offset  to  collect  a  debt  under  5  U.S.C. 
5514  by  deduction(s)  at  one  or  more 
officially  established  pay  intervals  from 
the  current  pay  account  of  an  employee, 
without  his  or  her  consent. 

Salary  Offset  Coordinator  means  an 
official,  designated  by  the  Director  of 
OPM,  who  is  responsible  for 
coordinating  debt  collection  activities 
for  OPM. 

IVoiver  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an  employee 
to  OPM  or  another  agency  as  permitted 
or  required  by  5  U.S.C.  5584, 10  U.S.C 
2774,  32  U.S.C.  716,  or  any  other  law. 

I179J04    AppUeabUHy  of  r«9uiation«. 

The  regulations  in  this  subpart  are  to 
be  followed  for  all  OPM  collections 
except  those  involving  retirement,  life, 
and  health  insurance  debts  for  recovery 
by  the  Associate  Director  for  Retirement 
and  Insurance,  in  instances  where: 

(a)  OPM  is  owed  a  debt  by  an 
individual  currently  employed  by 
another  agency; 

(b)  OPM  is  owed  a  debt  by  an 
individual  who  is  a  current  employee  of 
OPM;  or 

(c)  OPM  currently  employs  an 
individual  who  owes  a  debt  to  another 
Federal  agency.  Upon  receipt  of  proper 
certification  from  the  creditor  agency, 
OPM  will  offset  the  debtor-employee's 
salary  in  accordance  with  the 
regulations  in  this  subpart. 

1 179.206    Waiver  requeeta  and  claims  to 
the  Oeneral  Accounting  Office. 

The  regulations  in  this  subpart  do  not 
preclude  an  employee  from  requesting 
waiver  of  an  overpayment  under  5 
U.S.C.  5584, 10  U.S.C.  2774,  32  U.S.C 
716,  or  in  any  way  questioning  the 
amoimt  or  validity  of  a  debt  by 
submitting  a  subsequent  claim  to  the 
General  Accounting  Office  in 
accordance  with  the  procedures 
prescribed  by  the  General  Accounting 
Office.  The  regulations  in  this  subpart 
do  not  preclude  an  employee  from 
requesting  a  waiver  pursuant  to  other 
statutory  provisions  pertaining  to  the 
particular  debt  being  collected. 

1179.206    Notice  requiremants  before 
offset 

(a)  Deductions  under  the  authority  of 
5  U.S.C.  5514  shall  not  be  made  unless 
the  creditor  agency  provides  the 
employee  with  written  notice  that  he/ 
she  owes  a  debt  to  the  Federal 
Government,  a  minimum  of  30  calendar 
days  before  salary  offset  is  initiated. 
When  OPM  is  the  creditor  agency,  this 
notice  of  intent  to  offeet  an  employee's 
salary  shall  be  hand-delivered  at  work. 
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or  sent  by  registered  mail,  return  receipt 
requested,  to  the  employee's  most 
current  address  that  is  available  to  the 
Office  and  will  state: 

(1)  That  the  creditor  agency  has 
reviewed  the  records  relating  to  the 
claim  and  has  determined  that  a  debt  is 
owed,  the  amount  of  the  debt,  and  the 
facts  giving  rise  to  the  debt; 

(2)  The  creditor  agency's  intention  to 
collect  the  debt  by  means  of  deduction 
from  the  employee's  current  disposable 
pay  account  until  the  debt  and  all 
accumulated  interest  are  paid  in  full; 

(3)  The  amount,  frequency,  beginning 
date,  and  duration  of  the  intended 
deductions; 

(4)  An  explanation  of  OPM's  policy 
concerning  interest,  penalties  and 
administrative  costs  including  a 
statement  that  such  assessments  must  be 
made  unless  excused  in  accordance 
with  the  FXX:S,  4  CFR  part  101; 

(5)  The  employee's  nght  to  inspect 
and  copy  all  records  of  the  office 
pertaining  to  the  debt  claimed,  or  to 
request  and  to  receive  copies  of  such 
records  if  personal  inspection  is 
imjpractical; 

(6)  If  not  previously  provided,  the 
opportunity  to  establish  a  schedule  for 
the  voluntary  repayment  of  the  debt 
through  offset  or  to  enter  into  an 
agreement  to  establish  a  schedule  for 
repayment  of  the  debt  in  lieu  of  offset 
(4  CFR  102.2(e)).  The  agreement  must 
contain  terms  agreeable  to  the  Office 
and  must  be  in  such  form  that  it  is 
legally  enforceable.  The  agreement 
must: 

(i)  Be  in  writing; 

(ii)  Be  signed  by  both  the  employee 
and  the  creditor  agency; 

(iii)  Specify  all  Sie  terms  of  the 
arrangement  for  payment;  and 

(iv)  Contain  a  provision  accelerating 
the  debt  in  the  event  of  a  default  by  the 
debtor,  but  such  an  increase  may  not 
result  in  a  deduction  that  exceeds  15 
percent  of  the  employee's  disposable 
pay  unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amount  (5  CFR  550.1104(i)). 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official  (an 
administrative  law  judge,  or 
alternatively,  a  hearing  official  not 
under  the  supervision  or  control  of  the 
Director)  with  respect  to  the  existence 
and  amount  of  the  debt  claimed,  or  the 
repayment  schedule  (i.e..  the  percentage 
of  disposable  pay  to  be  deducted  each 
pay  period),  so  long  as  a  petition  is  filed 
by  the  employee  as  prescribed  in 
§179.207; 

(8)  The  method  and  time  period  for 
requesting  a  hearins; 

19)  The  name,  address  and  phone 
number  of  an  official  or  employee  of  the 


Office  who  may  be  contacted 
concerning  procedures  for  requesting  a 
hearing 

(10)  The  name  and  address  of  the 
office  to  which  the  petition  for  a  hearing 
should  be  sent; 

(11)  That  a  timely  and  properly  filed 
petition  for  hearing  will  stay  the 
commencement  of  collection 
proceedings  (a  timely  filing  must  be 
received  in  the  office  specified  imder 
paragraph  {a)(10)  of  this  section  within 
15  calendar  days  after  receipt  of  such 
notice  of  intent  to  offset); 

(12)  That  the  Office  will  initiate 
certification  procedures  to  implement  a 
salary  offset  (which  may  not  exceed  15 
percent  of  the  employee's  disposable 
pay)  not  less  than  30  days  from  the  date 
of  receipt  of  the  notice  of  debt,  imless 
the  employee  files  a  timely  petition  for 
a  hearing; 

(13)  That  a  final  decision  on  the 
hearing  (if  a  hearing  is  requested)  will 
be  issued  at  the  earliest  practical  date, 
but  not  later  than  60  days  after  the  filing 
of  the  petition  requesting  the  hearing, 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings; 

(14)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(i}  Disciplinary  procedures 
appropriate  under  Chapter  75  of  title  5. 
United  States  Code,  part  752  of  tide  5. 
Code  of  Federal  Regulations,  or  any 
other  applicable  statute  or  regulations; 

(ii)  Penalties  under  the  False  Claims 
Act.  sections  3729  through  3731  of  title 
31,  United  States  Code,  or  any  other 
applicable  statutory  authority;  and 

(iii)  Criminal  penalties  under  sections 
286,  287, 1001,  and  1002  of  title  18. 
United  States  Code,  or  any  other 
applicable  statutory  authority; 

115)  Any  other  rights  and  i^medies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(16)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on  or 
deducted  for  the  debt,  which  are  later 
waived  or  found  not  owed  to  the  United 
States,  will  be  promptiy  refunded  to  the 
emplo)ree;  and 

(17)  That  proceedings  with  respect  to 
such  debt  are  governed  by  section  5  of 
the  Debt  Collection  Act  of  1982  (5 
U.S.C  5514). 

(b)  The  Office  is  not  required  to 
comply  with  paragraph  (a)  of  this 
section  for  any  adjiistment  to  pay  arising 
from; 

(1)  An  employee's  selection  of 
coverage  or  a  change  in  coverage  under 
a  Federal  benefits  program  requiring 
periodic  deductions  from  pay.  if  the 


amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less: 

(2)  An  employee's  consent  to  make 
voluntary  withholdings  from  his  or  her 
current  pay  account. 

$179^7    Hearing. 

(a)  Reauest  for  hearing.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  employee  who  desires  a 
hearing  concerning  the  existence  or 
amount  of  the  debt  or  the  proposed 
of£$et  schedule  must  send  such  a 
request  to  the  office  designated  in  the 
notice  of  intent  (§  179.207(a)(10)).  The 
request  (or  petition)  for  hearing  must  be 
received  by  the  designated  office  not 
later  than  15  calendar  days  following 
the  employee's  receipt  of  the  notice.  The 
employee's  reauest  (or  petition)  must: 

(1)  Be  signed  by  the  employee; 

(2)  Fully  identify  and  explain  with 
reasonable  specificity  all  the  facts, 
evidence  and  witnesses,  if  any,  that  the 
employee  believes  support  his  or  her 
position;  and 

(3)  Specify  whether  an  oral  or  paper 
hearing  is  requested.  If  an  oral  hearing 
is  desired,  the  request  should  explain 
why  the  matter  cannot  be  resolved  by 
review  of  the  dociunentary  evidence 
alone  (4  CFR  102.3(c)). 

(b)  Failure  to  timely  submit. 

(1)  If  the  employee  files  a  petition  for 
a  hearing  after  the  expiration  of  the  15 
calendar  day  period  provided  for  in 
paragraph  (a)  of  this  section,  the  Office 
may  accept  the  request  if  the  employee 
can  show  that  the  delay  was  the  result 
of  circumstances  beyond  his  or  her 
control  or  fedlure  to  receive  actual  notice 
of  the  filing  deadline  (unless  the 
employee  had  actual  notice  of  the  filing 
deadline). 

(2)  An  employee  waives  the  right  to 
a  hearing,  and  will  have  his  or  her 
disposable  pay  offset  in  accordance  with 
the  Office  offset  schedule,  if  the 
employee: 

(i)  Fails  to  file  a  timely  request  for  a 
hearing  imless  such  failure  is  excused; 
or 

(ii)  Fails  to  appear  at  an  oral  hearing 
of  which  he  or  she  was  notified  unless 
the  hearing  official  determines  that 
failure  to  appear  was  due  to 
circumstances  beyond  the  employee's 
control. 

(c)  Representation  at  the  hearing.  The 
creditor  agency  may  be  represented  by 
legal  counsel.  The  employee  may 
represent  himself  or  herself  or  may  be 
represented  by  an  individual  of  his  or 
her  choice  and  at  his  or  her  expense. 

(d)  Review  of  Office  records  related  to 
the  debt. 

(1)  An  employee  who  intends  to 
inspect  or  copy  creditor  agency  records 
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related  to  the  debt,  as  provided  by 
§  179.207(a)(5).  must  send  a  letter  to  the 
official  designated  in  the  notice  of  intent 
to  offset  stating  his  or  her  intention.  The 
letter  must  be  received  within  15 
calendar  days  after  the  employee's 
receipt  of  the  notice. 

(2)  In  response  to  a  timely  request 
submitted  by  the  debtor,  the  designated 
official  will  notify  the  employee  of  the 
location  and  time  when  the  employee 
may  inspect  and  copy  records  related  to 
the  debt. 

(3)  If  personal  inspection  is 
impractical,  arrangements  shall  be  made 
to  send  copies  of  such  records  to  the 
employee. 

(e)  Hearing  official.  The  Office  may 
request  an  administrative  law  judge  to 
conduct  the  hearing,  or  the  Office  may 
obtain  a  hearing  official  who  is  not 
under  the  supervision  or  control  of  the 
Director  of  0PM. 

(f)  Obtaining  the  services  of  a  hearing 
official  when  0PM  is  the  creditor 
agency. 

(1)  When  the  debtor  is  not  an  OPM 
employee  and  in  the  event  that  the 
Office  cannot  provide  a  prompt  and 
appropriate  hearing  before  a  hearing 
official  furnished  pursuant  to  another 
lawful  arrangement,  the  Office  may 
contact  an  agent  of  the  paying  agency 
designated  in  5  CFR  part  581,  appendix 
A.  or  other  individual  designated  by  the 
paying  agency,  and  request  a  hearing 
official. 

(2)  When  the  debtor  is  an  OPM 
employee,  the  Office  may  contact  any 
agent  of  another  agency  designated  in  5 
CFR  part  581,  appendix  A,  or  otherwise 
designated  by  that  agency,  to  request  a 
hearing  official. 

(g)  Procedure. 

(1)  General.  After  the  employee 
requests  a  hearing,  the  hearing  official 
shall  notify  the  employee  of  the  form  of 
the  hearing  to  be  provided.  If  the 
hearing  will  be  oral,  the  notice  shall  set 
forth  the  date,  time  and  location  of  the 
hearing.  If  the  hearing  will  be  paper,  the 
employee  shall  be  notified  that  he  or  she 
should  submit  arguments  in  writing  to 
the  hearing  official  by  a  specified  date 
after  which  tbe  record  shall  be  closed. 
This  date  shall  give  the  employee 
reasonable  time  to  submit 
documentation. 

(2)  Oral  hearing.  An  employee  who 
requests  an  oral  hearing  shall  be 
provided  an  oral  hearing  if  the  hearing 
official  determines  that  the  matter 
cannot  be  resolved  by  review  of 
documentary  evidence  alone  (e.g.,  when 
an  issue  of  credibility  or  veracity  is 
involved).  The  hearing  is  not  an 
adversarial  adjudication  and  need  not 
take  tlje  form  of  an  evidentiary  hearing. 


Oral  hearings  may  take  the  form  of,  but 
are  not  limited  to: 

(i)  Informal  conferences  with  the 
hearing  official,  in  which  the  employee 
and  agency  representative  will  be  given 
full  opportunity  to  present  evidence, 
witnesses,  and  argument; 

(ii)  Informal  meetings  with  an 
interview  of  the  employee;  or 

(iii)  Formal  written  submissions  with 
an  opportunity  for  oral  presentation. 

(3)  Paper  hearing.  If  the  hearing 
official  determines  that  an  oral  hearing 
is  not  necessary,  he  or  she  will  make  a 
determination  based  upon  a  review  of 
the  available  written  record  (4  CFR 
102.3(c)  (2)  and  (3)). 

(4)  Record.  The  hearing  official  must 
maintain  a  summary  record  of  any 
hearing  provided  by  this  subpart  (4  CFR 
102.3(c)(l)(ii)).  Witnesses  who  testify  in 
oral  hearings  will  do  so  under  oath  or 
affirmation. 

(h)  Date  of  decision.  The  hearing 
official  shall  issue  a  written  opinion 
stating  his  or  her  decision,  based  upon 
documentary  evidence  and  information 
developed  at  the  hearing,  as  soon  as 

[)racticable  after  the  hearing,  but  not 
ater  than  60  days  after  the  date  on 
which  the  petition  was  received  by  the 
creditor  agency,  unless  the  employee 
requests  a  delay  in  the  proceedings.  In 
such  case  the  60-day  decision  period 
shall  be  extended  by  the  number  of  days 
by  which  the  hearing  was  postponed. 

(i)  Content  of  decision.  The  written 
decision  shall  include: 

(1)  A  statement  of  the  facts  presented 
to  support  the  origin,  natm-e,  and 
amount  of  the  debt; 

(2)  The  hearing  official's  findings, 
analysis,  and  conclusions  including  a 
determination  whether  the  debtor's 
petition  for  hearing  was  baseless  and 
resulted  from  an  intent  to  delay  creditor 
agency  collection  activity  and  whether 
the  office  should  pursue  other  actions 
against  the  debtor  as  provided  by  5  CFR 
550.1104(d}(ll);  and 

(3)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(j)  Failure  to  appear.  In  the  absence  of 
good  cause  shown  (e.g..  illness),  an 
employee  who  fails  to  appear  at  a 
hearing  shall  be  deemed,  for  the 
purpose  of  this  subpart,  to  admit  the 
existence  and  amount  of  the  debt  as 
described  in  the  notice  of  intent.  If  the 
representative  of  the  creditor  agency 
fails  to  appear,  the  hearing  official  shall 
schedule  a  new  hearing  date  at  the 
request  of  the  agency  representative. 
Both  parties  shall  be  given  reasonable 
notice  of  the  time  and  place  of  the  new 
hearing. 


§179.208    Certification. 

(a)  OPM  salary  offset  coordinator  shall 
provide  a  certification  to  the  paying 
agency  in  all  cases  where: 

(1)  The  hearing  official  determines 
that  a  debt  exists; 

(2)  The  employee  fails  to  contest  the 
existence  and  amount  of  the  debt  by 
failing  to  request  a  hearing;  or 

(3)  The  employee  fails  to  contest  the 
existence  of  the  debt  by  failing  to  appear 
at  a  hearing. 

(b)  The  certification  must  be  in 
writing  and  must  state: 

(1)  That  the  employee  owes  the  debt; 

(2)  The  amount  and  basis  of  the  debt; 

(3)  The  date  the  Government's  right  to 
collect  the  debt  first  accrued; 

(4)  That  the  Office's  regxilations  have 
been  approved  by  OPM  pursuant  to  5 
CFR  part  550,  subpart  K; 

(5)  The  date  on  which  payment(s)  is 
due; 

(6)  If  the  collection  is  to  be  made  in 
installments,  the  number  of  installments 
to  be  collected,  the  amount  of  each 
installment  or  percentage  of  disposable 
pay,  and  the  commencement  date  of  the 
first  installment,  if  a  date  other  than  the 
next  officially  established  pay  period  is 
required;  and 

(?)  The  date(s)  of  any  action(s)  taken 
under  5  U.S.C.  5514(b). 

S 1 79.209    Voluntary  repayment 
agreements  a«  alternative  to  aaiary  offset 

(a)(1)  In  response  to  a  notice  of  intent, 
an  employee  may  purpose  to  repay  the 
debt  by  making  volimtary  installment 
payments  as  an  alternative  to  salary 
offcet.  An  employee  who  wishes  to 
repay  a  debt  without  salary  offset  shall 
submit  in  writing  a  proposed  agreement 
to  repay  the  debt.  The  proposal  shall 
admit  the  existence  of  the  debt,  and  the 
agreement  must  be  in  such  form  that  it 
is  legally  enforceable.  The  agreement 
must: 

(i)  Be  in  writing; 

(ii)  Be  signed  by  both  the  employees 
and  the  creditor  agency; 

(iii)  Specify  all  the  terms  of  the 
arrangement  for  repayment; 

(iv)  Contain  a  provision  accelerating 
the  debt  in  the  event  of  default  by  the 
debtor,  but  such  an  increase  may  not 
result  in  a  deduction  that  exceeds  15 
percent  of  the  employee's  disposable 
pay  unless  the  employee  has  agreed  in 
writing  to  deduction  of  a  greater  amount 
(5  CFR  550.1104(1)). 

(2)  Any  proposal  under  paragraph  (a) 
of  this  section  must  be  received  by  the 
official  designated  in  the  notice  of  intent 
within  30  calendar  days  after  receipt  of 
the  notice. 

(b)  The  creditor  agency  will  review  a 
timely  and  properly  submitted 
repayment  proposed  by  the  employee 


60998      Federal  Register  /  Vol.  58,  No.  222  /  Friday.  November  19,  1993  /  Rules  and  Regtilations 


debtor  and  notify  the  employee  whether 
the  proposed  written  agreement  for 
repayment  is  acceptable.  It  is  within  the 
creditor  agency's  discretion  to  accept  a 
repayment  agreement  instead  of 
proceeding  by  o%et. 

(c)  If  the  creditor  agency  decides  that 
the  proposed  repayment  agreement  is 
unacceptable,  the  employee  will  have 
15  days  from  the  date  he  or  she  received 
notice  of  that  decision  to  file  a  petition 
for  a  hearing  or  a  special  review  as 
provided  by  §179.210. 

(d)  If  the  creditor  agency  decides  that 
the  proposed  repayment  agreement  is 
acceptable,  the  alternative  arrangement 
must  be  in  writing,  signed  by  both  the 
employee  and  the  creditor  agency 
designee  and  meet  the  other 
requirements  of  this  section  for  a 
voluntary  repayment  agreement. 

§  1 79^10    Special  review. 

(a)  An  0PM  employee  subject  to 
salary  offset  or  a  voluntary  repayment 
agreement,  may.  at  any  time,  request  a 
special  review  by  the  Office  of  the 
amount  of  the  salary  offset  or  voluntary 
pajTnent.  based  on  materially  changed 
circumstances  such  as,  but  not  limited 
to,  catastrophic  illness,  divorce,  death, 
or  disabihty. 

(b)(1)  In  determining  whether  an 
offset  would  prevent  the  employee  from 
meeting  essential  subsistence  expenses 
(food,  housing,  clothing,  transportation 
and  medical  care),  the  employee  shall 
submit  a  detailed  statement  and 
supporting  documents  for  the  employee, 
his  or  her  spouse,  and  dependents 
indicating: 

(i)  Income  bom  all  sources: 

(ii)  Assets: 

(iii)  Liabilities: 

(iv)  Number  of  dependents: 

(v)  Expenses  for  food,  housing, 
clothing  and  transportation; 

(vi)  Medical  expenses;  and 

(vii)  Exceptional  expenses,  if  any. 

(2)  If  an  OPM  employee  requests  a 
special  review  under  this  section,  the 
employee  shall  file  an  alternative 
proposed  offset  or  payment  schedule 
and  a  statement,  with  supporting 
documents  (§  179.211(b)),  stating  why 
the  current  salary  oSset  or  payments 
result  in  an  extreme  financial  hardship 
to  the  employee. 

(c)  The  Director  shall  evaluate  the 
statement  and  supporting  documents, 
and  determine  whether  tie  original 
offset  or  repayment  schedule  imposes 
an  extreme  financial  hardship  on  the 
employee.  The  Director  shall  notify  the 
employee  in  writing  of  such 
determination,  including,  if  appropriate, 
a  revised  offset  or  repayment  schedule. 

(d)  If  the  special  review  results  in  a 
revised  offset  or  repayment  schedule. 


the  OPM  salary  offset  coordinator  shall 
provide  a  new  certification  to  the  paying 
agency. 

flTMII    Notice  of  Mlwy  offeet 

(a)  Upon  receipt  of  proper 
certification  from  a  creditor  agency,  the 
OPM  payroll  offlOe  will  send  the  OPM 
employee,  identified  in  the  certification 
as  the  debtor,  a  written  notice  of  salary 
offset.  Such  notice  shall,  at  a  minimum: 

(1)  State  that  OPM  has  received  a 
properly  certified  debt  claim  from  a 
creditor  agency: 

(2)  Contain  a  copy  of  the  certification 
received  firom  the  creditor  agency: 

(3)  Advise  the  employee  that  salary 
offset  will  be  initiated  at  the  next 
officially  established  pay  interval;  and 

(4)  State  the  amount  of  the  claim  and 
amount  of  deductions. 

(b)  The  payroll  office  shall  provide  a 
copy  of  the  notice  to  the  creditor  agency 
and  advise  such  agency  of  the  dollar 
amount  to  be  offset  and  the  pay  period 
when  the  offset  will  begin. 

S  179^12    Proceduree  for  salary  offset 

(a)  The  Director  shall  coordinate 
salary  deductions  under  this  subpart. 

(b)  OPM  payroll  office  shall  determine 
the  amount  of  an  employee's  disposable 
pay  and  implement  die  salary  offset. 

(c)  Deductions  shall  begin  effective 
the  pay  period  following  receipt  by 
0PM"8  payroll  office  of  proper 
certification  of  the  debt  (S  179.208). 

(d)  Types  of  collection. 

(1)  Lump-sum  payment.  A  debt  will 
be  collected  in  a  lump  siun  if  possible. 
If  an  employee  is  financially  unable  to 
pay  in  one  lump  sum  or  the  amount  of 
the  debt  exceeds  15  percent  of 
disposable  pay  for  an  officially 
estabhshed  pay  interval,  collection  must 
be  made  in  installments. 

(2)  Installment  deductions. 
Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment  and. 
except  in  rare  drcimistances.  not  to 
exceed  3  years.  The  size  and  frequency 
of  installment  deductions  will  bear  a 
reasonable  relation  to  the  size  of  the 
debt  and  the  employee's  ability  to  pay. 
The  amount  deducted  for  any  period 
will  not  exceed  15  percent  of  the 
disposable  pay  from  which  the 
deduction  is  made  imless  the  employee 
has  agreed  in  %vriting  to  the  deduction 
of  a  greater  amount. 

(3)  Lump-sum  deductions  from  final 
check.  A  lump-sum  deduction 
exceeding  the  15  percent  disposable  pay 
limitation  may  be  made  from  any  final 
salary  payment  pursuant  to  31  US.C. 
3716  in  order  to  Liquidate  the  debt, 
whether  the  employee  is  being 
separated  voluntarily  or  involimtarily. 


(4)  Lump-sum  deductions  from  other 
sources.  When  an  employee  subject  to 
salary  offset  is  separated  from  OPM  and 
the  balance  of  the  debt  cannot  be 
liquidated  by  offset  of  the  final  salary 
check,  the  Office,  pursuant  to  31  US.C. 
3716,  the  FCCS  and  OPM's 
implementing  regulations,  may  offeet 
the  balance  of  the  debt  against  any 
financial  payment  due  the  employee 
from  the  U.S.  Government. 

(e)  Multiple  debts.  In  instances  where 
two  or  more  creditor  agencies  are 
seeking  salary  offset,  or  where  two  or 
more  debts  are  owed  to  a  single  creditor 
agency,  OPM  payroll  office  may,  at  its 
discretion,  determine  whether  one  or 
more  debts  should  be  ol^t 
simultaneously  within  the  15  percent 
limitation. 

(f)  Precedence  of  debts  owed  to  OPM. 
For  OPM  employees,  debts  owed  to  the 
Office  generally  take  precedence  over 
debts  owed  to  other  agencies.  In  the 
event  that  a  debt  to  the  Office  is 
certified  while  an  employee  is  subject  to 
a  salary  oBset  to  repay  another  agency, 
the  OPM  payroll  office  may  decide 
whether  to  have  that  debt  repaid  in  full 
before  collecting  its  claim  or  whether 
changes  should  be  made  in  the  salary 
deduction  being  sent  to  the  other 
agency.  If  debts  owed  the  Office  can  be 
collected  in  one  pay  period,  the  payroll 
office  may  suspend  the  salary  offset  to 
the  other  agency  for  that  pay  period  in 
order  to  liquidate  the  Office  debt. 

(g)  When  an  employee  owes  two  or 
more  debts,  the  best  interests  of  the 
Government  shall  be  the  primary 
consideration  in  determining  the  order 
of  debt  collection.  The  OPM  payroll 
office,  in  making  this  determination, 
will  be  guided  primarily  by  the  statute 
of  limitations  that  affects  the  collection 
ofthedebt(s). 

S 1 79^1 3    Coordinating  salary  offset  with 
ottier  agencies. 

(a)  Responsibility  of  OPM  as  the 
creditor  agency. 

(1)  The  Director  shall  coordinate  debt 
collections  with  other  agencies  and 
shall,  as  appropriate: 

(i)  Arrange  for  a  hearing  or  special 
review  upon  proper  petitioning  by  the 
employee;  and 

(li)  Prescribe,  upon  consultation  with 
the  General  Counsel,  such  additional 
practices  and  procedures  as  may  be 
necessary  to  carry  out  the  intent  of  this 
subpart. 

(2)  The  designated  salary  offset 
coordinator  will  be  responsible  for: 

(i)  Ensuring  that  each  notice  of  intent 
to  oSaet  is  consistent  with  the 
reouirements  of  §  179.206; 

fil)  Ensuring  that  each  certification  of 
debt  that  is  sent  to  a  paying  agency  is 


Federal  Register  /  Vol.  58.  No.  222  /  Friday.  November  19.  1993  /  Rules  and  Regulations     60999 


consistent  with  the  requirements  of 
§  179.208: 

(iii)  Obtaining  hearing  officials  from 
other  agencies  pursuant  to  §  179.207(f); 
and 

(iv)  Ensuring  that  hearings  are 
property  sdMofuled. 

(3)  Requesting  recovery  from  current 
paying  agency.  Upon  completion  of  the 
procedures  established  in  the 
regulations  in  this  subpart  and  pursuant 
to  5  U.S.C.  5514.  the  Office  must: 

(i)  Certify,  in  writing,  that  the 
employee  owes  the  deArt.  the  amount 
and  basis  of  the  debt,  the  date  on  which 
paymentCs)  is  due.  the  date  the 
Government's  right  to  collect  the  debt 
first  accrued,  and  that  the  Office 
regulations  implementing  5  U.S.C.  5514 
have  been  approved  by  the  Office  of 
Personnel  Management; 

(ii)  Advise  the  paying  agency  of  the 
amoujDt  or  percentage  of  disposable  pay 
to  be  coUerted  in  each  installment  and 
the  number  and  commencing  date  of  the 
installments  (if  a  date  other  than  the 
next  officially  established  pay  period  is 
required): 

fiii)  Advise  the  paying  agency  of  the 
action{s)  taken  under  5  U.S.C.  5514(b) 
and  give  the  date(s)  the  action(s)  was 
taken  (unless  the  employee  has 
consented  to  the  salary  offset  in  writing 
or  signed  a  statement  acknowledging 
receipt  of  the  required  procedures  and 
the  written  consent  or  statement  is 
forwarded  to  the  paying  agency): 

(iv)  Except  as  otherwise  provided  in 
this  paragraph  (a)(3),  submit  a  debt 
claim  certification  containing  at  a 
minimum  the  information  specified  in 
paragraphs  (a)(3)(i).  (a)(3)(ii)  and 
(a}(3)(iii)  of  this  section  and  an 
installment  agreement  (or  other 
instruction  on  the  payment  schedule),  if 
applicable,  to  the  employee's  paying 
agency. 

(v)  If  the  employee  is  in  the  process 
of  separating,  and  the  employee  has  not 
received  a  final  salary  check,  or  other 
final  payment(s)  from  the  paying 
agency,  submit  the  debt  claim,  as 
provided  in  §  179.208,  to  the  employee's 
paying  agency  for  collection.  The  paying 
agency  must  certify  the  total  amount  of 
its  collection  on  the  debt  and  send  a 
copy  of  the  certification  to  the  employee 
and  other  copy  to  the  Office.  If  the 
paying  agency's  collection  does  not 
fully  satisfy  the  debt,  and  the  paying 
agency  is  aware  that  the  debtor  is 
entitled  to  pa)rments  from  the  Civil 
Service  Retirement  and  Disability  Fund 
or  other  similar  payments  that  may  be 
due  the  debtor  employee  from  other 
Federal  Government  sources,  the  paying 
agency  mil  provide  written  notification 
of  the  outstanding  debt  to  the  agency 
responsiblefor  making  such  other 


payments  to  the  debtor  employee.  The 
written  notification  shall  state  that  the 
employee  owes  a  debt  (including  the 
amount)  and  that  the  provisions  of  this 
section  have  been  fully  complied  with. 
Before  the  collection  can  be  made  by  the 
other  paying  organization,  the  Office 
must  siibmit  a  properly  certified  claim 
to  the  agency  responsible  for  making 
such  other  pa>'ment(s). 

(vi)  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  Office  may  request,  unless 
otherwise  prohibited,  that  money  due 
and  payable  to  the  employee  bxim  the 
Qvil  Service  Retirement  and  Disability 
Fund  (5  CFR  part  831)  or  other  similar 
funds,  be  administratively  offset  to 
collect  the  debt  (31  U.S.C.  3716  and  the 
FCCS). 

(4)  Employee  transfer.  When  an 
employee  transfers  &x)m  one  paying 
agency  to  another  paying  agency,  the 
Office  is  not  required  to  repeat  Uie  due    ' 
process  procedures  described  in  5 
U.S.C.  5514  and  this  subpart  to  resume 
the  collection.  The  Office  will  submit  a 
properly  certified  claim  to  the  new 
pa>-ing  agency  will  subsequently  review 
the  d^t  to  make  sure  the  collection  is 
resumed  by  the  new  paying  agency. 

(b)  Responsibility  of  the  Ofpce  as  the 
payingagency. 

(1)  Complete  claim.  When  the  Office 
receives  a  certified  claim  from  a  creditor 
agency,  deductions  should  be  scheduled 
to  begin  at  the  next  officially  established 
pay  interval.  Before  deductions  can 
begin,  the  employee  must  receive 
written  notice  from  the  Office  including: 

(i)  A  statement  that  the  Office  has 
received  a  certified  debt  claim  from  the 
creditor  agency; 

(ii)  The  amount  of  the  debt  claim; 

(iii)  The  date  salary  offset  deductions 
will  b^in,  and 

(iv)  Tne  amount  of  such  deductions. 

(2)  Incomplete  claim.  When  the  Office 
jeoeives  an  incomplete  certification  of 
debt  from  a  creditor  agency,  the  Office 
must  return  the  debt  claim  with  notioe 
that  procedures  ;mder  5  U.S.C.  5514  and 
this  subpart  must  be  followed  and  a 
properly  certified  debt  claim  received 
before  action  will  be  taken  to  collect 
fitam  the  employee's  current  pay 
account 

(3)  Review.  The  Office  is  not 
authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  vaUdity  of  the 
debt  certified  by  the  creditor  agency. 

(4)  Employees  who  transfer  from  one 
paying  agency  to  another.  If.  after  the 
creditor  agency  has  submitted  the  debt 
claim  to  the  Office,  the  employee 
transfers  from  OPM  to  a  different  paying 
agency  before  the  debt  is  collected  in 


full,  the  office  vdll  certify  the  total 
amount  collected  on  the  debt  One  copy 
of  the  certification  will  be  furnished  to 
the  employee  and  one  copy  to  the 
creditor  agency  along  with  notice  of  the 
employee's  transfer. 

1179.214    intarast  penalties  and 
administrative  costs. 

"Hie  Office  shall  assess  interest, 
penalties  and  administrative  costs  on 
debts  owed  pursuant  to  31  U.S.C.  3717 
and  4  CFR  part  101.  Penalties  and 
administrative  costs  will  be  assessed  on 
all  delinquent  debts. 

(a)  In  cases  of  default  on  a  previous 
repayment  agreement,  the  Office 
reserves  the  right  to  set  a  new  mterest 
rate  which  reflects  the  current  value  of 
funds  to  the  Treasury  at  the  time  a  new 
repayment  a^eement  is  executed. 

(b)  The  Office,  on  a  case-by-case  basis. 
may  waive  all  interest  accrued  on  debts 
paid  in  full  within  60  days  of  the  due 
date  if  there  is  no  indication  of  fault  or 
lack  of  good  faith  on  the  part  of  the 
debtor. 

(c)  The  Office  may  waive,  in  whole  or 
in  part,  the  collection  of  interest, 
penalties,  and/or  administrative  costs       [ 
assessed  under  this  section  under  the        { 
criteria  specified  in  4  CFR.  Chapter  n.       I 
part  103  relating  to  the  compromise  of      * 
claims  (without  regard  to  the  amount  of 
the  debt). 

(d)  The  Office  may  waive,  in  whole  or 
in  part,  the  collection  of  interest, 
penalties,  and/or  administrative  costs 
assessed  under  this  section  if  the  Office 
determines  that  collection  of  these 
diarges  would  be  against  equity  and 
good  conscience  or  not  in  the  best 
interests  of  the  United  States. 

(e)  The  Office  shall  waive  the  accrual 
of  interest  pending  consideration  of  a 
request  for  reconsideration, 
administrative  review,  or  waiver  of  the 
imderlying  debt  under  provisions  of  a 
permissive  statute  providing  for  such 
review  related  to  the  debt. 

(f)  The  Office  shall  waive  interest  on 
repayment  agreements  when  the  amoimt 
of  interest  accruing  equals  or  exceeds 
the  amount  of  installments  the  debtor 
can  reasonably  afford  and  there  is  no         , 
indication  of  fault  or  lack  of  good  faith     i 
on  the  part  of  the  debtor. 


1179.215    Refunds. 

(a)  The  Office  shall  promptly  refund 
any  amounts  deducted  under  the 
authority  of  5  U.S.C.  5514  when: 

(1)  The  debt  is  waived  or  otherwise 
found  not  to  be  owing  the  United  States 
(unless  ejqjressly  prohibited  by  statute      j 
or  regulation);  or 

(2)  An  administrative  or  judicial  order 
directs  the  Office  to  make  a  refund. 
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(b)  Unless  reqiiired  or  permitted  by 
law  or  contract,  refunds  under  this 
subpart  shall  not  bear  interest. 

S 1 79.21 6    RequMt  for  tti«  service*  of  ■ 
hearing  official  whan  the  cradltor  agency 
agency  la  not  0PM. 

(a)  The  Office  will  provide  a  hearing 
official  upon  request  of  the  creditor 
agency  wnen  the  debtor  is  employed  by 
the  Office  and  the  creditor  agency 
cannot  provide  a  prompt  and 
appropriate  hearing  before  a  hearing 
official  furnished  pursuant  to  another 
lawful  arrangement. 

(b)  The  salary  offset  coordinator  will 
secure  qualified  personnel  to  serve  as 
hearing  officials. 

(c)  Services  rendered  under  this 
section  will  be  provided  on  a  fully 
reimbursable  basis  pursuant  to  the 
Economy  Act  of  1932,  as  amended,  31 
U.S.C.  1535. 

§179.217    Non-wahrar  of  rights  by 
payments. 

An  employee's  involuntary  payment 
of  all  or  any  portion  of  a  debt  being 
collected  imder  this  subpart  must  not  be 
construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  imder  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law  unless  there  are 
statutory  or  contractual  provisions  to 
the  contrary. 

§179.218    Additional  admlnlatratlv* 
collection  action. 

Nothing  contained  in  this  subpart  is 
intended  to  preclude  the  use  of  any 
other  administrative  remedy  which  may 
be  available. 

[FR  Doc.  93-28411  Filed  11-18-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1430 
RIN  0560-AD51 

Amandmenta  to  tha  Ragulationa 
Govaming  Reductlona  In  tha  Prica  of 
Milk  Marfcatad  by  Producara  Raquirad 
by  tha  Omnibua  Budget  Raconclllatlon 
Act  of  1993 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  implements  a 
reduction  in  the  price  received  by 
producers  for  milk  produced  in  the 
United  States  for  all  milk  marketed  by 
producers  for  commercial  use  for  the 
calendar  years  1996  and  1997,  and  a 
temporary  adjustment  to  the  current 


reduction  in  the  price  received  by 
producers  if  the  Food  and  Drug 
Administration  (FDA)  approves  an 
application  with  respect  to  the  use  of 
bovine  growth  hormone  (BGH).  These 
amendments  are  required  by  section 
204(h)  of  the  Agricultural  Act  of  1949 
(1949  Act),  as  amended  by  section  1105 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (the  1993  Budget  Act),  and 
by  fi«e-standing  provisions  of  that 
section  of  the  1993  Budget  Act.  The 
reduction  for  the  calendar  years  1996 
and  1997  shall  be  10  cents  per 
hundredweight.  This  reduction  rate  is 
subject  to  an  increase  each  May  1  of 
those  years  by  the  amount  needed  to 
compensate  for  refunds  of  assessments 
under  section  204  of  the  1949  Act  to 
producers  of  the  previous  year's 
reduction.  As  for  BGH,  a  10-percent 
decrease  in  the  cxirrent  amount  of 
reduction  in  the  price  received  by 
producers  will  be  made  for  the  90-day 
period  after  the  FDA  first  approves  a 
BGH  application. 

EFFECTIVE  DATE:  November  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Shaw,  Dairy  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture  (USDA),  P.O. 
Box  2415.  Washington,  DC  20013-2415; 
telephone  202-720-6733. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  added  section  204(h)  of  the 
1949  Act  requiring  the  Secretary  of 
Agriculture  to  provide  for  reductions  in 
producer  proceeds  fit)m  milk  marketed 
for  commercial  use,  beginning  January 
1, 1991.  The  1949  Act  provided 
reductions  of  5  cents  per  hundredweight 
for  1991  and  11.25  cents  per 
hundredweight  for  the  calendar  years     , 
1992  through  1995.  The  1993  Budget 
Act  amended  section  204(h)  to  provide 
for  reductions  of  10  cents  per 
himdredweight  for  the  calendar  years 
1996  and  1997.  As  with  the  calendar 
year  1992  through  1995  reductions,  the 
reductions  for  1996  and  1997  will  be 
increased  on  May  1  of  each  year  to 
compensate  for  refunds  by  the 
Commodity  Credit  Corporation  (CCC)  to 
qualifying  producers  of  reductions  from 
the  previous  year.  The  1993  Budget  Act 
also  provided  for  a  10-percent  decrease 
in  the  amount  of  the  current  reduction 
in  producer  proceeds  imder  section  204 
of  the  1949  Act  for  a  90-day  period  after 
the  FDA  first  approves  an  application 
with  respect  to  the  use  of  BGH.  The 
reductions  apply  to  all  milk  produced  in 
the  area  encompassed  by  the  contiguous 


states  of  the  United  States  and  the 
District  of  Columbia. 

The  regulations  governing  reductions 
in  the  price  of  milk  marketed  by 
producers  are  amended  in  this  rule  to 
implement  the  provisions  described 
above  and  make  related  conforming 
amendments  and  minor  technical 
corrections. 

Administrative  Procedure  Act  (5  U.S.C. 
553)  and  Executive  Order  12866 

Section  101(b)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACTA)  provides  that  5 
U.S.C.  553  shall  not  apply  to  the 
implementation  of  milk  proceeds 
reductions  under  section  204  of  the 
1949  Act.  In  addition,  the  subject  matter 
of  this  rule  is  required  by  statute,  with 
no  possibility  of  divergence  from  the 
statutory  mandate.  Therefore,  a  notice  of 
proposed  rulemaking  and  opportimity 
forpublic  comment  are  not  needed. 

Tnis  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  final  rule:  (1) 
Would  have  an  annual  effect  on  the 
economy  of  less  than  $100  million;  (2) 
would  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities:  (3)  would 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  would 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (5)  would  not 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778, 
Civil  Justice  Reform.  The  provisions  of 
the  rule  do  not  preempt  state  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  (tub.  L.  96- 
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354)  is  not  applicable  to  tbis  rule 
because  tbe  CCC  is  not  required  by  5 
U.S.C  553  or  any  otbor  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

EnTironmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this  rule 
will  have  no  significant  adverse  impact 
on  the  qiiality  of  the  human 
enx'iromnenL  Therefore,  neither  an 
environmental  assessment  nor 
enviroimiental  impact  statement  is 
needed. 

Federal  Asaistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
apphes,  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Paperwork  Redaction  Act 

The  purpose  of  the  amendments  at  7 
CFR  part  1430  is  to  implement  new 
assessment  rates.  These  changes  do  not 
impact  the  content  of  the  reporting 
requirements,  the  hequency  of 
reporting,  or  the  method  of  reporting 
from  those  that  are  currently  required  by 
the  regulations  governing  reductions  in 
the  price  of  m.ilk  marketed  by 
producers.  The  Office  of  Management 
and  Budget  (0MB)  has  approved  the 
information  collection  requirements 
contained  in  the  current  regidations 
through  June  30. 1994.  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.)  and 
assigned  OMB  number  0560-0126. 

List  of  Subjects  in  7  CFR  Part  1430 

Dairy  products.  Fraud,  Penalties. 
Price  support  program,  Reporting  and 
recordkeeping  reqiiirements. 

Accordingly,  7  CFR  part  1430  is 
amended  as  follows: 

PART  143a-DAIRY  PRODUCTS 

1.  The  authority  citation  for  7  CFR 
part  1430  is  revised  to  read  as  follows: 

Aotfaoritjr:  Sec.  IIOS,  PubUc  Law  103-66; 
7  U.S.C.  1446;  15  U.S.C  714b  and  714c 

2.  The  subpart  heading  which  reads 
"Regulations  Governing  Reductions  in 
the  Prioa  of  MlUc  Mari^ted  by 
Producers.  January  1. 1991  to  December 
31. 1995"  is  revised  to  read 
"Regulations  Governing  Reductions  in 
the  Price  of  Milk  Marketed  by 
Producers.  January  1. 1991,  to  December 
31. 1997". 

3.  Section  1430.340  is  amended  by 
revising  paragraphs  (a),  (b)(1).  (b)(2). 
(b)(4).  (b)(5),  and  (d)  to  read  as  foUows: 


§1430.340    Gwieral  atatanMnt 

(a)  Purpose.  This  subpart  implements 
the  provisions  of  section  204  of  the 
Agricultural  Act  of  1949  as  amended 
and  affected  by  section  1105(g)(3)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  and  sections  1105(a)(4)  and 
1105(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  under  which 
the  Secretary  of  Agriculture  is  required 
to  provide  for  a  reduction  in  the  price 
received  by  producers  for  all  milk 
produced  in  the  United  States  and 
marketed  by  producers  for  commercial 
use  during  the  calendar  years  1991 
through  1997. 

(b)«  •  • 

(1)  The  amoimt  of  the  price  reduction 
shell  be  5  cents  per  himdredweight  of 
milk  marketed  by  producers  for 
commercial  use  in  1991  and,  except  as 
provided  by  the  provisions  of  paragraph 
(b)(2)  of  this  section,  11.25  cents  per 
hundredweight  of  milk  marketed  by 
producers  for  commercial  use  in  the 
calendar  years  1992  through  1995  and 
10  cents  per  hundredweight  of  milk 
marketed  by  producers  for  commercial 
use  in  the  calendar  years  1996  and  1997. 

(2)  On  or  before  May  1  of  each  of  the 
calendar  years  1992  throu^  1997,  the 
amount  of  reduction  per  himdredweight 
for  each  such  year  shall  be  adjusted 
individually  for  the  remainder  of  the 
relevant  year  to  compensate  for  refunds 
of  price  reductions  made  in  the 
preceding  calendar  year  which  were 
collected  by  CCC  under  this  subpart. 
The  adjustment  shall  be  annoimced  by 
the  Secretary  by  the  required  date. 

*       •       •       •       * 

(4)  The  reductions  provided  for  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  shall  be  made  and  remitted  to 
the  CCC  in  the  manner  prescribed  in 
§  1430.343  of  these  regulations. 

(5)  In  addition,  the  CCC  may  make 
provision  for  the  refund  of  monies 
collected  in  those  cases  in  which  the 
monies  were  collected  for  milk 
marketings  later  excluded  by  statutory 
amendment  from  coverage  of  this 
subpart  for  any  of  the  calendar  years 
1992  through  1997. 

(d)  Applicability.  The  provisions  of 
this  s«d)pait  shall  apply  to  all  milk 
produced  in  the  United  States  that  is 
marketed  for  commercial  use  by 
producers  during  the  calendar  years 
beginning  on  January  1, 1991.  and 
ending  December  31. 1997. 

4.  Section  1430.341  is  amended  by; 

A.  Redesignating  paragraph  (i)  as 
paragraph  (k).  and  redes^nating 
paragraphs  (j)  through  (w)  as  paragraphs 
(m)  through  (z),  respectively. 


B.  Redesignating  paragraphs  (d) 
through  (h)  as  paragraphs  (e)  through  (ij, 
respectively, 

C.  Adding  a  new  paragraph  (d). 

D.  Adding  new  paragraphs  (j)  and  (1), 
and 

E.  Revising  newly  designated 
paragraph  (u)(l)  and  the  introductory 
text  of  newly  redesignated  paragraph  (x) 
to  read  as  follows: 

S143a341    Deflnraons. 


(d)  Bovine  growth  hormone  means  a 
synthetic  growth  hormone  produced 
through  t^  process  of  recombinant 
DNA  techniques  that  is  intended  for  use 
in  bovine  animals. 

*  •        •        •        » 

(j)  Date  of  FDA  BGH  approval  means 
the  date  the  FDA  pursuant  to  authority 
under  section  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b).  first  approves  an  application  with 
respect  to  the  use  of  BGH. 

(1)  FDA  means  the  Food  and  Drug 
Administration. 

(u)  Responsible  person  means: 

(1)  Any  person  who  pays,  or  who  is 
contractually  or  otherwise  required  to 
pay.  a  producer  or  producer's  successor 
for  miflt  marketed  by  a  producer  for 
commercial  use.  except  to  the  extent 
that  the  producer  of  the  milk  is  the 
responsible  person  under  paragraph 
(u)(2)  of  this  section;  Provided,  that  the 
responsible  persons  imder  this 
paragraph  shall  include,  but  are  not 
limited  to,  handlers  of  milk,  including 
a  handier  regulated  under  a  Federal 
milk  order  to  the  extent  of.  but  not 
limited  to,  milk  for  whidi  pajrments  are 
transmitted  by  the  handler  to  a  Market 
Administrator  under  such  an  order  for 
transmittal  by  the  Market  Administrator 
to  individual  producers;  and 

•  •        •        •        • 

(x)  United  States  means,  except  with 
respect  to  paragraphs  (k),  (v),  and  (y)  of 
this  section,  the  following: 

5.  Section  1430.343  is  amended  by: 

A.  Revising  paragraph  (a)(2), 

B.  Redesignating  paragraph  (a)(3)  as 
(a)(5j  and  revising  newly  designated 
(a)(5),  and 

C.  Adding  paragraphs  (a)(3)  and  (a)(4) 
to  read  as  follows: 

11430343    Required  reductions  and 
remittanoae. 

(a)  •  •  • 

(2)  Except  as  provided  by  the 

provisions  of  paragraph  (a)(5)  of  this 
section,  a  reduction  of  eleven  and 
twenty-five  hundredths  (11.25)  cents 
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per  hundredweight  shall  be  made  in  the 
price  received  by  producers  for  all  milk 
produced  in  the  United  States  and 
marketed  by  producers  for  commercial 
use  during  the  period  beginning  on 
January  1. 1992.  and  ending  December 
31, 1995. 

(3)  Except  as  provided  by  the 
provisions  of  paragraph  (a)(5)  of  this 
section,  a  reduction  of  ten.  (10.00)  cents 
per  hundredweight  shall  be  made  in  the 
price  received  by  producers  for  all  milk 
produced  in  the  United  States  and 
marketed  by  producers  for  commercial 
use  during  the  period  beginning  on 
January  1, 1996,  and  ending  December 
31. 1997. 

(4)  The  reductions  specifically 
provided  for  in  para^aphs  (a)(2).  (a)(3) 
and  (a)(5)  of  this  section  with  respect  to 
the  price  received  by  producers  for  all 
milk  produced  in  the  United  States  and 
marketed  by  producers  for  commercial 
use  during  the  period  beginning  on 
January  1, 1992,  and  ending  December 
31, 1997,  shall,  as  appropriate,  be 
reduced  by  ten  percent  during  the 
period  beginning  on  the  date  of  FDA 
BGH  approval  and  ending  90  days  after 
the  date  of  such  approval. 

(5)  For  each  of  the  calendar  years 
1992  through  1997.  the  reductions  as 
specifically  provided  for  in  paragraphs 
(a)(2)  and  (a)(3)  of  this  section,  with 
respect  to  marketings  of  milk  for 
commercial  use  in  diose  respective 
years,  shall  be  increased  on.  or  before, 
May  1  of  the  year  for  the  remainder  of 
the  year  by  an  amount  per 
hundredweight  of  milk  that  is  necessary 
in  order  to  compensate  for  refunds  made 
to  producers  of  milk  for  price  reductions 
collected  imder  this  subpart  on  milk 
marketed  for  the  immediately  preceding 
calendar  year. 

*        •        •        *        * 

6.  Section  1430.344(a)  is  revised  to 
read  as  follows: 

§  1 430.344    Refunds— General  provisions 
for  sllgiblllty  end  othsr  requiremsnts. 

(a)  A  refund  of  a  reduction  in 
producer  proceeds  made  under  this 
subpart  may  be  made  only  to  the  extent 
exphcitly  provided  for  in  this  subpart. 
Such  refunds  may  be  made  only  for 
milk  marketed  by  producers  in  the 
calendar  years  1991  through  1997.  The 
monies  that  may  be  refunded  to  a 
person  shall  include  only  the  reductions 
in  proceeds  of  that  person  as  provided 
for  in  §  1430.343(a)  pursuant  to 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 


Signed  at  Washington  DC,  on  November 
12. 1993. 

Grant  Bimtrock, 

Acting  Executivg  Vice  President,  Commodity 
Credit  Corporation. 

(PR  Doc.  93-28464  Filed  11-18-93;  8:45  am) 

BIUJNO  COOC  M10-06-f 


Rural  Electrification  Administration 

7  CFR  Part  1755 
RIN  0572-AA57 

Specification  for  Riled  Burled  Wires 

AGENCY:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Rural  Electrification 
Administration  (REA)  amends  its 
regulations  on  Telecommunications 
Standards  and  Specifications  for 
Materials.  Equipment  and  Construction, 
by  rescinding  REA  Bulletin  345-86. 
REA  Specification  for  Filled  Bxuied 
Service  Wire.  PE-86.  and  codifying  this 
specification.  This  revised  specification: 
Allows  the  use  of  24  AWG  conductor 
sizes;  allows  3  pair  wire  design: 
includes  raw  material  requirements  for 
insulating  and  jacketing  compounds;     ' 
and  establishes  end  product 
requirements  associated  with  the 
options  stated  above. 
EFFECTIVE  DATE:  December  20, 1993. 
Incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  20. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams.  Chief.  Outside  Plant 
Branch.  Telecommimications  Standards 
Division.  Rural  Electrification 
Administration,  room  2844.  South 
Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250- 
1500,  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORMATION: 


Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Executive  Order  12778 

This  final  riile  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this  final  rule 
will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies; 

(2)  Have  any  retroactive  effect;  and 


(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rale. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  because  most 
borrowers  of  REA  loan  ftmds  do  not 
meet  the  requirements  for  small  entities. 
Further,  the  regulations  are  applied 
equally  to  all  borrowers. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act.  information  collection 
and  recordkeeping  requirements 
contained  in  this  final  rule  have  been 
approved  by  0MB  under  control 
number  0572-0077  which  expires  on 
January  31, 1994.  Comments  concerning 
these  requirements  should  be  directed 
to  the  office  of  Information  and 
Regulator  Affairs  of  0MB.  Attention: 
Desk  Ofiicer  for  USDA,  room  3201.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.  C.  4321  etseq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  No.  10.852.  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington,  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  that 
requires  intergovernmental  consulation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
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REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entitles  from  coverage  under  this  Order. 

Background 

REA  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  leans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  REA 
financing.  REA  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  REA 
loan  funds.  REA  is  rescinding  Bulletin 
345-86,  REA  Specification  for  Filled 
Buried  Service  Wire,  PE-66,  and 
codifying  this  specification  at  7  CFR 
1755,860.  REA  Specification  for  Filled 
Buried  Wires. 

Filled  buried  service  wire  is  used  in 
outside  plant  by  REA  telephone 
borrowers  as  a  physical  transport 
medium  for  voice  and  data.  Tne  current 
*  specification  limits  to  2  pair  and  to  22 
gauge  the  number  of  pairs  and  the  size 
conductor  of  filled  buried  wire  that  can 
be  supplied  by  wire  manufactvirers  for 
installation  by  REA  borrowers. 
Limitations  are  placed  on  the  wire 
because  of  a  decision  by  REA  to  restrict 
the  application  of  this  type  wire 
exclusively  to  buried  subscriber  drops, 
and.  thereby,  force  REA  borrowers  to 
install  6  pair  cable  for  all  small  pair 
coimt  distribution  applications. 

The  use  of  6  pair  cahles  as 
distribution  cables  in  sparsely 
populated  exchanges  has  resulted  in 
nighar  economic  costs.  The  revised 
specification  will  allow  the  use  of  24 
AWG  conductors  and  3  pairs  of 
conductors  which  will  permit  the 
revised  wire  designs  to  oe  used  both  as 
buried  subscriber  drops  and  small  pair 
count  distribution  wires.  This  revision 
should  eliminate  the  high  cost 
associated  with  6  pair  cables. 

The  current  specification  does  not 
include  insulation  and  jacketing 
requirements,  because  these 
requirements  were  previously  covered 
by  REA  Bulletins  345-21  and  345-51. 
both  of  which  have  since  been 
rescinded.  Therefore,  revision  of  the 
current  specification  is  necessary  to 
incorporate  essential  jacketing  and 
insulation  requirements.  By 
incorporating  the  requirements  which 
were  formerly  found  in  REA  Bulletins 
345-21  and  345-51  into  7  CFR 
1755.860,  a  comprehensive  document 
will  be  published  for  the  manufacture  of 
filled  buried  wire  products. 

The  current  specification  includes 
only  end  product  requirements 
associated  with  filled  buried  wire  usage 


as  a  buried  subscriber  drop.  Since  the 
revised  specification  will  allow  this 
type  of  wire  to  also  be  used  as 
distribution  wire,  additional  end 
product  requirements  have  been 
included  to  assure  a  quality  product  for 
this  application. 

This  action  establishes  REA 
requirements  for  a  wider  range  of  filled 
buried  wires  without  affecting  current 
designs  or  manufacturing  techniques. 
This  widened  selection  of  wires  will 
afford  REA  telephone  borrowers  the 
opportunity  to  increase  subscriber 
services  in  an  economical  and  efficient 
manner  through  enhanced  wire  designs 
brought  about  by  technological 
advancements  made  diuing  the  past 
eleven  years. 

On  December  31. 1992.  REA 
published  a  proposed  rule  (57  FR 
62490)  to  rescind  REA  Bulletin  345-86. 
REA  Specification  for  Filled  Buried 
Service  Wire,  PE-86.  and  to  codify  the 
revised  specification  at  7  CFR  1755.860. 
REA  Specification  for  Filled  Buried 
Wires.  Comments  on  this  proposed  rule 
were  due  by  February  1, 1993. 
Conunents  and  recommendations  were 
received  from  several  companies  by  this 
due  date.  The  comments, 
recommendations,  and  responses  are 
summarized  as  follows: 

One  respondent  commented  that  the 
shielding  thickness  tolerance  for  the 
Copper  Alloy  664  shield  should  be 
changed  from  ±  0.00508  mm  (±  0.0002 
in.)  to  ±  0.0127  mm  (±  0.0005  in.). 

Response:  The  American  National 
Standards  Institute/Insulated  Cable 
Engineers  Association  (ANSI/ICEA)  S- 
86-634-1991,  Standard  for  Buried 
Distribution  and  Service  Wire,  uses  the 
same  Copper  Alloy  664  shielding 
material  as  specified  in  7  CFR  1755.860 
except  that  the  ANSI/ICEA  standard 
allows  the  ±  0.0127  mm  (±  0.0005  in.) 
tolerance.  If  7  CFR  1755.860  maintains 
the  ±  0.00508  mm  (±  0.0002  in.) 
tolerance  limit  for  the  Copper  Alloy  664 
shield,  REA  would  force  shielding  tape 
manufacturers  to  institute  tighter 
processing  controls  to  assure  that  the  ± 
0.00508  nun  (±  0.0002  in.)  tolerance 
limit  is  met  and  also  force 
manufacturers  to  maintain  two 
inventories  of  the  Copper  Alloy  664 
shield  material  because  of  the  different 
tolerance  limits  specified  in  the  two 
specifications  for  the  identical  product. 
It  would  also  force  manufacturers  who 
produce  buried  wire  using  this  shield 

rto  both  the  REA  specification  and 
\NSI/ICEA  standard  to  maintain 
two  separate  wire  inventories  for  this 
product  based  solely  on  the  tolerance 
diffierences  between  the  two 


specifications.  All  of  the  above  in  tiun 
would  result  in  high  material  prices  to 
wire  manufactiirers  and  higher  wire 
prices  to  REA  borrowers.  By  changing 
the  Copper  Alloy  664  shielding 
tolerance  Umit  fitDm  ±  0.00508  mm  (± 
0.0002  in.)  to  ±  0.0127  mm  (±  0.0005  in.) 
in  7  CFR  1755.860,  REA  would  reduce 
the  material  costs  of  this  wire  to  wire 
manufactxuers  by  allowing  the  Copper 
Alloy  664  shielding  tape  suppliers  to 
eUminate  the  need  for  special 
processing  controls  and  the  maintain  of 
separate  inventories  for  the  same  shield 
material.  This  change  would  also  reduce 
the  wire  costs  to  REA  borrowers  by 
allowing  wire  manufactiu^rs  to  reduce 
their  inventory  costs  for  biuied  wires 
using  the  Copper  Alloy  664  shielding 
material  because  the  7  CFR  1755.860 
material  requirements  would  be 
identical  to  the  ANSI/ICEA  standard 
material  requirements  for  the  Copper 
Alloy  664  shield.  Therefore,  REA  will 
change  the  Copper  Alloy  664  shielding 
tolerance  limit  bom  ±  0.00508  mm  (± 
0.0002  in.)  to  ±  0.0127  mm  (±  0.0005  in.) 
In  7  CFR  1755.860. 

Two  respondents  commented  that  a  4 
mil  Copper  Alloy  220  (Bronze)  tape 
should  be  added  to  the  specification  as 
an  optional  shielding  material  for  buried 
wires  used  in  nongopher  areas. 

Response:  The  4  mil  Copper  Alloy 
220  pronze)  shield  was  allowed  as  an 
acceptable  buried  vme  shielding 
material  for  nongopher  areas  in  the 
cancelled  REA  Specifications  PE-50  and 
PE-54  from  1966  through  1982.  During 
this  time  period,  buried  wires  using  the 
4  mil  Copper  Alloy  220  (Bronze) 
shielding  material  pronded  satisfactory 
field  service  to  REA  borrowers.  Because 
the  4  mil  Copper  Alloy  220  (Bronze) 
shield  has  a  proven  history  of 
satisfactory  field  service.  REA  will  add 
the  4  mil  Copper  Alloy  220  (Bronze) 
shield  material  for  nongopher  areas  to  7 
CFR  1755.860. 

One  respondent  commented  that  the 
inner  jacket  now  required  for  all  filled 
buried  wires  designs  specified  in  7  CFR 
1755.860  should  be  made  optional  for 
filled  buried  wire  designs  installed  in 
nongopher  areas. 

Response:  The  current  issue  of  REA 
Bulletin  345-86.  which  will  be  replaced 
by  7  CFR  1755.860.  does  not  require  the 
use  of  an  inner  jacket  for  filled  buried 
service  wire  designs.  It  was  the  decision 
of  REA  in  1982  that  single  jacketed 
filled  buried  service  wires  covered  by 
REA  Bulletin  345-86  could  withstand 
the  rigors  of  installation  for  lengths  not 
to  exceed  500  feet.  Since  1982  the  use 
of  the  single  jacketed  filled  buried 
service  wires  by  REA  borrowers  for 
lengths  not  to  exceed  500  feet  has  been 
virtually  nonexistent  because  the  field 
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experience  of  the  single  jacketed  design 
indicated  that  the  wire  could  not 
withstand  the  rigors  of  installation. 
Becaiise  of  negligible  field  experience 
with  single  jacketed  buried  service 
wires  over  a  maximum  installation 
length  of  500  feet  and  the  knowledge 
that  7  CFR  1755.860  would  cover  filled 
buried  wires  for  service  drop  and/or 
distribution  usage  over  extremely  long 
installation  lengths,  REA  decided  that 
the  filled  buried  wire  designs  covered 
by  7  CFR  1755.860  would  require  a 
double  jacketed  design  to  withstand  the 
rigors  of  installation  over  these  long 
lengths.  Because  the  use  of  an  inner 
jacket  will  add  to  the  strength  of  these 
wire  designs  to  withstand  the  stresses  of 
installation  over  long  lengths  in 
nongopher  and  gopher  areas,  REA  will 
not  change  7  CFR  1755  860  to  allow  the 
option  to  provide  single  jacketed  filled 
buried  wires  for  installation  in 
nongopher  areas. 

One  respondent  recommend  that  the 
attenuation  requirements  presently 
specified  at  a  frequency  of  150  kilohertz 
in  7  CFR  1755.860  be  changed  to  a 
frequency  of  772  kilohertz,  and  that  the 
attenuation  at  a  frequency  of  150 
kilohertz  be  allowed  as  an  alternative 
test  requirement. 

Response:  "ITie  filled  buried  wires 
covered  by  7  CFR  1755.860  have  been 
designed  to  provide  REA  borrowers 
vdth  voice  frequency  and  subscriber 
carrier  grades  of  telecommimication 
transmission.  To  assure  reliable  voice 
frequency  transmission,  all  electrical 
requirements  pertaining  to  voice 
frequency  transmission  in  7  CFR 
1755.860  are  specified  at  a  frequency  of 
1  kilohertz.  To  assure  reliable  subscriber 
carrier  transmission,  all  electrical 
requirements  pertaining  to  subscriber 
carrier  transmission  in  7  CFR  1755.860 
are  specified  at  a  frequency  of  150 
kilohertz.  The  subscriber  carrier 
electrical  requirements  in  7  CFR 
1755.860  were  specified  at  a  frequency 
of  150  kilohertz  Because  this  is  the 
operational  frequency  of  subscriber 
carrier  systems.  Since  the  attenuation  at 
a  frequency  of  150  kilohertz  is  one  the 
important  parameters  in  the  designing 
subscriber  carrier  systems  for  use  on 
this  wire,  REA  will  not  change  the  150 
kilohertz  attenuation  requirement 
presently  specified  in  7  CFR  1755.860  to 
772  kilohertz  as  recommended  by  the 
commentator. 

One  respondent  commented  that  the 
print  accuracy  requirement  in  7  CFR 
1755.860  be  changed  from  +1  percent, 
-  0  percent  to  ±  .1  foot  over  a  2  foot 
length  of  wire. 

Response:  The  +1  percent.  -0  percent 
print  accuracy  requirement  in  7  OTl 
1755.860  is  the  same  print  accuracy 


requirement  as  specified  in  REA 
Bulletin  345-86.  Since  manufacturers 
have  been  producing  wires 
manufactured  in  accordance  with  REA 
Bulletin  345-86  for  more  than  11  yeare 
with  a  print  accuracy  requirement  of  ♦  1 
percent,  -0  percent  without  any 
difficulties,  REA  will  not  change  the 
print  accuracy  requirement  specified  in 
7  CFR  1755.860  to  print  accuracy 
requirement  recommended  by  the 
commentator. 

One  respondent  commented  that  a  6 
mil  plastic  coated  steel  tape  should  be 
allowed  as  an  optional  gopher  resistant 
shield  in  7  CFR  1755.860. 

Response:  REA  has  used  the  6  mil 
plastic  coated  steel  tape  as  a  gopher 
resistant  shield  on  filled  buried  copper 
and  filled  buried  fiber  optic  cables  for 
many  years  with  satisfactory  field 
performance,  but  its  use  as  a  gopher 
resistant  shield  for  filled  buried  wires  of 
3  pairs  or  less  would  be  a  new 
application.  In  addition,  REA  accepted 
shield  bond  connectors  \ised  for 
bonding  and  grounding  filled  buried 
service  wire  shields  in  pedestals  and  at 
station  protectors  have  never  been 
tested  using  the  6  mil  plastic  coated 
steel  shield  to  determine  compliance 
with  the  shield  bonding  connector 
requirements  specified  in  REA  Bulletin 
345-65,  REA  Specification  for  Shield 
Bonding  Connectors.  PE-33.  Until  filled 
buried  wires  of  3  pairs  or  less  using  the 
6  mil  plastic  coated  steel  shield  gains 
field  experience  to  assure  reliable 
service,  and  the  REA  accepted  filled 
buried  wire  shield  bond  connectors  are 
tested  to  determine  compliance  with  the 
requirements  of  REA  Bulletin  345-65 
using  the  6  mil  plastic  coated  steel 
shield,  REA  will  not  change  7  CFR 
1755.860  to  allow  its  use  as  an  optional 
gopher  resistant  shield. 

List  of  Subjects  in  7  CFR  Part  1755 

Incorporation  by  reference.  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas,  Telephone. 

For  reasons  set  out  in  the  preamble, 
REA  amends  7  CFR  part  1755  as 
follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPEaFICATIONS 
FOR  MATERIALS.  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  dtadon  for  Part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  etseq..  1921  etseq. 

11755.97    [AnMndMi] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  345-86 
from  the  table. 


3.  Section  1755.860  is  added  to  read 
as  follows: 

f1755J80    REAsiMcmeatlonforflIM 
burled  wires. 

(a)  Scope.  (1)  This  section  covers  the 
requirements  for  filled  buried  wires 
intended  for  direct  burial  as  a  subscriber 
drop  and/or  distribution  wire. 

(i)  The  conductors  are  solid  copper, 
individually  Insulated  with  an  extruded 
solid  insulating  compound. 

(ii)  The  insulated  conductors  are 
twisted  into  pairs  (a  star-quad 
configuration  is  permittea  for  the  two 
pair  wires)  whicn  are  then  stranded  or 
oscillated  to  form  a  cylindrical  core. 

(iii)  A  moisture  resistant  filling 
compound  is  applied  to  the  stranded 
conductors  completely  covering  the 
insulated  conductors  and  filling  the 
interstices  between  the  pairs. 

(iv)  The  wire  structure  is  completed 
by  the  application  of  an  optional  core 
wrapping  material,  an  inner  jacket,  a 
flooding  compound,  a  shield,  a  flooding 
compoimd.  and  an  overall  plastic  jacket. 

(2l  The  numbor  of  pairs  and  gauge 
size  of  conductors  which  are  used 
within  the  REA  program  are  provided  in 
the  following  table: 


Am«flcan  WlTB 

Gauge  (AWQ) 
Pairs 


22.... 


2 

3  . 


24 

2 

3 


(3)  All  wires  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
imder  this  section  must  be  accepted  by 
REA  Technical  Standards  Committee 
"A"  (Telephone).  For  wires 
manufactvued  to  the  specification  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
authority  on  what  constitutes  a  design 
change. 

(4)  Materials,  manu&cturing 
techniques,  or  wire  designs  not 
specifically  addressed  by  this  section 
may  be  allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  modified 
materials,  manufacturing  techniques,  or 
wire  designs  must  be  provided  to 
substantiate  product  utility  and  long 
term  stability  and  endurance. 

(5)  The  American  National  Standards 
Institute/Electronic  Industries 
Association  (ANSI/EIA)  359-A-84,  EL\ 
Standard  Colors  for  Color  Identification 
and  Coding,  referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Riagister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ANSI/EIA  359-A-84  are  available  for 
inspection  dining  normal  business 
hours  at  REA,  room  2845,  U.S 
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Department  of  Agricultuie,  Washington, 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
Copies  are  available  from  EIA.  2001 
Pennsylvania  Avenue,  NW.,  suite  900, 
Washington,  DC  20006.  telephone 
number  (202)  457-4966. 

(6)  American  Society  for  Testing  and 
Materials  specifications  (ASTM)  A  505- 
87,  Standard  Specification  for  Steel, 
Sheet  and  Strip.  Alloy.  Hot-Rolled  and 
Cold-Rolled,  General  Requirements  for; 
ASTM  B  3-90,  Standard  Specification 
for  Soft  or  Annealed  Copper  Wire; 
ASTM  B  193-87.  Standard  Test  Method 
for  Resistivity  of  Electrical  Conductor 
Materials;  ASTM  B  224-91,  Standard 
Classification  of  Coppers;  ASTM  B  694- 
86.  Standard  Specification  for  Copper, 
Copper  Alloy,  and  Copper-Clad 
Stainless  Steel  Sheet  and  Strip  for 
Electrical  Cable  Shielding;  ASTM  D 
150-87,  Standard  Test  Methods  for  A-C 
Loss  Characteristics  and  Permittivity 
(Dielectric  Constant)  of  Sohd  Electrical 
Insulating  Materials;  ASTM  D  257-91, 
Standard  Test  Methods  for  D-C 
Resistance  or  Conductance  of  Insulating 
Materials;  ASTM  D  1238-90b,  Standard 
Test  Method  for  Flow  Rates  of 
Thermoplastics  by  Extrusion 
Plastometer;  ASTM  D  1248-84(1989). 
Standard  Specification  for  Polyethylene 
Plastics  Molding  and  Extrusion 
Materials;  ASTM  D 1535-89.  Standard 
Test  Method  for  Specifying  Color  by  the 
Mimsell  System;  ASTM  D  3349-86. 
Standard  Test  Method  for  Absorption 
Coefficient  of  Carbon  Black  Pigmented 
Ethylene  Plastic;  ASTM  D  4101- 
82(1988).  Standard  Specification  for 
Propylene  Plastic  Injection  and 
Extrusion  Materials;  ASTM  D  4565-90a. 
Standard  Test  Methods  for  Physical  and 
Environmental  Performance  Properties 
of  Insulations  and  Jackets  for 
Telecommimications  Wire  and  Cable; 
ASTM  D  4566-90,  Standard  Test 
Methods  for  Electrical  Performance 
Properties  of  Insulations  and  Jackets  for 
Telecommunications  Wire  and  Cable; 
ASTM  D  4568-86.  Standard  Test 
Methods  for  Evaluating  Compatibihty 
betweoQ  Cable  Filling  and  Flooding 
Compounds  and  Polyolefin  Cable 
Materials;  ASTM  D  4872-88,  Standard 
Test  Method  for  Dielectric  Testing  of 
Wire  and  Cable  Filling  Compounds; 
ASTM  E  8-91,  Standard  Test  Methods 
of  Tension  Testing  of  Metallic  Materials; 
and  ASTM  E  29-90,  Standard  Practice 
for  Using  Significant  Digits  in  Test  Data 
to  Determine  Conformance  with 
Specifications,  referenced  in  this  section 
are  incorporated  by  reference  by  REA. 
These  incorporations  by  references  were 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
ASTM  standards  are  available  for 
inspection  during  normal  business 
hours  at  REA.  room  2845,  U.S. 
Department  Agriculture.  Washington. 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
Copies  are  available  from  ASTM.  1916 
Race  Street.  Philadelphia,  Pennsylvania 
19103-1187,  telephone  number  (215) 
299-5585. 

(b)  Conductors  and  conductor 
insulation.  (1)  Each  condiictor  must  be 
a  solid  round  wire  of  commercially  pure 
annealed  copper.  Conductors  must  meet 
the  requirements  of  the  American 
Society  for  Testing  and  Materials 
(ASTM)  B  3-90  except  that 
requirements  for  Dimensions  and 
Permissible  Variations  are  waived  and 
elongation  requirements  are  superseded 
by  this  section. 

(2)  The  minimum  conductor 

elongation  in  the  final  wire  must 
comply  with  the  follovring  limits  when 
tested  in  accordance  with  ASTM  E  8- 
91. 


Conductor-AWQ 

Minimum  Elongation— Per- 
cent 

22 
24 

20 
16 

(3)  Joints  made  in  conductors  during 
the  manufacturing  process  may  be 
brazed,  using  a  silver  alloy  solder  and 
nonacid  flux,  or  they  may  be  welded 
using  either  an  elec&lcal  or  cold 
welding  technique.  In  joints  made  in 
uninsulated  conductors,  the  two 
conductor  ends  must  be  butted.  Splices 
made  in  insulated  conductors  need  not 
be  butted  but  may  be  joined  in  a  manner 
acceptable  to  REA. 

(4j(i)  The  tensile  strength  of  any 
section  of  a  conductor  containing  a 
factory  joint  must  not  be  less  than  85 
percent  of  the  tensile  strengUi  of  an 
adjacent  section  of  the  soUd  conductor 
of  equal  length  without  a  joint. 

[iijEngineering  Information:  The  sizes 
of  wire  used  and  their  nominal 
diameters  shall  be  as  shown  in  the 
following  table: 


materials  hsted  in  paragraphs  (b)(5)(i) 
through  (b)(5)(ii)  of  this  section. 

(i)  The  polyethylene  raw  material 
selected  to  meet  the  requirements  of  this 
section  must  be  Type  HI,  Class  A, 
Category  4  or  5,  Grade  E9.  in  accordance 
wUh  ASTM  D  1248-84(1989). 

(ii)  The  crystalline  propylene/ 
ethylene  raw  material  sebcted  to  meet 
the  requirements  of  this  section  must  be 
Class  PP  200B  40003  Ell  in  accordance 
with  ASTM  D  4101-82(1988). 

(iii)  Raw  materials  intended  as 
conductor  insulation  furnished  to  these 
requirements  must  be  free  from  dirt, 
metaUic  particles,  and  other  foreign 
matter. 

(iv)  All  insulating  raw  materials  must 
be  accepted  by  REA  prior  to  their  use. 

(6)  AD  conductors  in  any  single  length 
of  wire  must  be  insulated  with  the  same 
tyne  of  material. 

17)  A  permissible  overaU  performance 
level  of  faults  in  conductor  insulation 
miist  average  not  greater  than  one  fault 
per  12.000  conductor  meters  (40,000 
conductor  feet)  for  each  gauge  of 
conductor. 

(i)  All  insulated  conductors  must  be 
continuously  tested  for  insulation  faults 
during  the  twiiming  operation  with  the 
method  of  test  acceptable  to  REA.  The 
length  count  and  number  of  faults  must 
be  recorded.  The  information  must  be 
retained  for  a  period  of  6  months  and  be 
available  for  review  by  REA  when 
requested. 

fii)  The  voltages  for  determining 
compUance  with  the  requirements  of 
this  section  are  as  follows: 


AWG 

Direct  Current  Voltagee  (Kito- 
volts) 

22 
24 

6.0 
SO 

AWQ 

Nominal  Diameter 

Mwmeceie  (mm) 

(inches  (in.)) 

22 

24 

0.643 
0.511 

(0.0253) 
(0.0201) 

(5)  Each  conductor  must  be  insulated 
with  either  a  colored,  solid,  insulating 
grade,  high  density  polyethylene  or 
crystalline  propylene/ethylene 
copolymer  or  with  a  soUd  natural 
primary  Uyer  and  a  colored,  solid  outer 
skin  using  one  of  the  insulating 


(8)  Repairs  to  the  conductor 
insulation  during  manufacturing  are 
permissible.  The  method  of  repair  must 
be  accepted  by  REA  prior  to  its  use.  The 
repaired  insulation  must  be  capable  of 
meeting  the  relevant  electrical 
requirements  of  this  section. 

(9)  All  repaired  sections  of  insidation 
must  be  retested  in  the  same  manner  as 
originally  tested  for  compliance  with 
paragraph  (b)(7)  of  this  section. 

(10)  Colored  insulating  material 
removed  irom  or  tested  on  the 
conductor,  from  a  finished  wire,  must 
be  capable  of  meeting  the  following 
performance  requirements: 


Property 


MeK  Flow  Rate 
Pereentbv 
crease  from 
raw  material, 
Maximum. 


Poty 
ettiyiene 


CrystaWnePro- 

pyiene^thylene 

Copolymer 
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Property 


<0.5  (Inwal  Melt 

Index). 
0.5-2.00  (InitW 

Melt  Index). 
^.0  (Initial  Melt 

Index). 

Tensile 
Strength— Min^ 
mum 
Megapascais 

(MPa). 
(Pounds  per 
Square  tnc^ 
(P«i))- 
Ultimate  Elon- 
gation 

MIrtlmum,  Per- 
cent. 
Cold  Bend 
Failures,  Maxi- 
mum. 
ShrlnttMCh 
Maximum,  mm 
(In.). 
Oxygenlnductlon 
Time 

Minimum,  Mirv 
utes. 


Cfvstaane  Pro- 

Pimnc/Ethylena 

Copotymer 


10  (0.375) 


(11)  Testing  procedures.  The 
procedures  for  testing  the  insuJation 
samples  for  compliance  with  paragraph 
(b)(10)  of  this  section  must  be  as 
follows. 

(i)  Melt  flow  rate.  The  melt  flow  rate 
must  be  determined  as  described  in 
ASTM  D  1238-90b.  Condition  E  must  be 
used  for  polyethylene.  Condition  L  must 
be  used  for  crystalline  propylene/ 
ethylene  copolymer.  The  melt  flow  test 
must  be  conducted  prior  to  the  filling 
operation. 

(ii)  Tensile  strength  and  uhimate 
elongation.  Samples  of  the  insulation 
material,  removed  from  the  conductor, 
must  be  tested  in  accordance  with 
ASTM  D  4565-90a  using  the  following 
conditions.  The  minimum  length  of 
undamped  specimen  must  be  50  mm 
(2.0  in.).  The  minimum  speed  of  jaw 
separation  must  be  25  mm  (1.0  in.)  per 
minute  per  25  ram  (1.0  in.)  of 
undamped  spedmen.  The  temperature 
of  specimens  and  surrounding  shall  be 
23  ±  I'C. 

Note:  (Quality  assurance  testing  at  a  jaw 
separation  speed  of  500  tnmymin  (20  in./nun) 
is  pennissible.  Failures  at  this  rate  must  be 
retested  at  the  50  mm/min  (2  in./min)  rate  to 
determine  section  compliance. 

(iii)  Cold  bend.  Samples  of  the 
insulation  material  on  the  conductor 
must  be  tested  in  accordance  with 
ASTM  D  4565-90a  at  a  temperature  of 
-40  ±  l°C  with  a  mandrel  diameter 
equal  to  3  times  the  outside  diameter  of 
the  insulated  conductor.  There  must  be 
no  cracks  visible  to  normal  or  corrected- 
to-normal  vision. 

(iv)  Sbrinkback.  Samples  of  insulation 
must  be  tested  for  four  hours  in 


accordance  with  ASTM  O  4565-90a. 
The  temperature  for  the  type  of  material 
is  listed  as  follows: 


Polyethytone 
CrystaHna  pfopylena/ 
ethylene  Copotymer 


TempentuiB 


115±1*C 
13011*0 


(v)  Oxygen  induction  time.  Samples  of 
insulation,  which  have  been 
conditioned  in  accordance  with 
paragraph  17.3  of  ASTM  D  4565-90a. 
must  be  tested  in  accordance  with  the 
procedures  of  ASTM  D  4565-gOa  using 
copper  pans  and  a  test  temperature  of 
199±1»C 

(12)  Other  methods  of  testing  may  be 
used  if  acceptable  to  REA. 

(c)  Identification  of  pairs  and  twisting 
of  pairs.  (1)  The  insixlation  must  be 
colored  to  identify: 

(i)  The  tip  and  ring  conductor  of  each 
pair;  and 

(ii)  Each  pair  in  the  completed  wire. 

(2)  The  colors  to  be  used  to  provide 
identification  of  the  tip  and  ring 
conductor  of  each  pair  are  shown  in  the 
following  table: 


Pair  No. 

Color 

•np 

Ring 

1 
2 
3 

Wh(l8 

White 
White 

RkM 

Orange 

Green 

(3)  Standards  of  color.  The  colors  of 
the  insulated  conductors  supplied  in 
accordance  with  this  section  are 
spedfied  in  terms  of  the  Munsell  Color 
System  (ASTM  D  1535-fl9)  and  must 
comply  with  the  "Table  of  Wire  and 
Cable  Limit  Chips"  as  defined  in  ANSI/ 
EIA-359-A-84.  (Visual  color  standards 
meeting  these  requirements  may  be 
obtained  directly  from  the  Munsell 
Color  Company,  Inc.,  2441  North 
Calvert  Street,  Baltimore,  Maryland 
21218). 

(4)  Positive  identification  of  the  tip 
and  ring  condudors  of  each  pair  by 
marking  each  condudor  of  a  pair  with 
the  color  of  its  mate  is  permissible.  The 
method  of  marking  must  be  accepted  by 
REA  prior  to  its  use. 

(5)  Other  methods  of  providing 
positive  identification  of  the  tip  and 
ring  condudors  of  each  pair  may  be 
employed  if  accepted  by  REA  prior  to  its 
use. 

(6)  The  insulated  condudors  must  be 
twisted  into  pairs. 

(7)  In  order  to  provide  suffidently 
high  crosstalk  isolation,  the  pair  twists 
must  be  designed  to  enable  the  wire  to 
meet  the  capadtance  imbalance  and  the 
crosstalk  loss  requirements  of 
paragraphs  (m)(2).  (m)(3),  and  (m)(4)  of 
this  section. 


(8)  The  average  length  of  pair  twists 
in  any  pair  in  the  finished  wire,  when 
measured  on  any  3  meter  (m)  (10 
foot(ft))  length,  must  not  exceed  152  mm 
(6  in.). 

(9)  An  alternative  method  of  forming 
the  two  pair  wire  is  the  use  of  a  star- 
quad  configuration. 

(i)  The  assembly  of  the  star-quad  must 
be  such  as  to  enable  the  wire  to  meet  the 
capacitance  unbalance  and  the  crosstalk 
loss  requirements  of  paragraphs  (m)(2), 
(m)(3).  and  (m)(4)  of  this  section. 

(ii)  The  four  individual  insulated 
condudors  must  be  twisted  together  to 
form  a  star-quad  configuration  with  the 
tip  and  ring  conductors  of  each  pair 
diagonally  opposite  each  other  in  the 
quad. 

(iii)  The  average  length  of  twist  for  the 
star-quad  in  the  finished  wire,  when 
measured  on  any  3  m  (10  ft)  length, 
must  not  exceed  152  mm  (6  in.). 

(iv)  The  following  color  scheme  must 
be  used  to  provide  identification  of  the 
tip  and  ring  condudor  of  each  pair  in 
the  star-quad: 


Pair  No. 

Color 

•np 

Ring 

1 
2 

White  wltti  blue 

•tripe. 
WhHe  wtth  orange 

stripe. 

Blue 
Orange 

(v)  If  desired,  the  blue  and  orange 
condudors  may  contain  a  white  stripe. 
The  stripes  in  this  case  must  be  narrow 
enough  so  that  the  tip  and  ring 
identification  is  obvious. 

(d)  Forming  of  the  wire  core.  (1) 
Twisted  pairs  or  star-quad  configiu-ation 
must  be  assembled  in  such  a  way  as  to 
form  a  substantially  cylindrical  group. 

(2)  The  filling  compoimd  must  be 
applied  to  the  wire  core  in  such  a  way 
as  to  provide  a  completely  filled  core  as 
is  commerdally  practical. 

(3)  If  desired  for  manufaduring 
reasons,  white  or  colored  binders  of 
nonhygroscopic  and  nonwicking 
material  may  be  applied  over  the  core. 

(e)  Filling  compound.  (1)  After  or 
during  the  stranding  operation  and  prior 
to  application  of  the  optional  core  wrap 
and  inner  jacket,  a  homogeneous  filling 
compound  free  of  agglomerates  must  be 
applied  to  the  wire  core.  The  compound 
must  be  as  nearly  colorless  as  is 
commercially  feasible  and  consistent 
with  the  end  produd  requirements  and 
pair  identification. 

(2)  The  filling  compound  must  be  free 
fix)m  dirt,  metafile  particles,  and  other 
foreign  matter.  It  must  be  applied  in 
such  a  way  as  to  fill  the  space  wit*^" 
the  wire  core. 
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(3)  The  filling  compound  must  be 
nontoxic  and  present  no  dennal 
hazards. 

(4)  The  filling  compound  must  exhibit 
the  following  dielectric  properties  at  a 
temperature  of  23  ±  3°C  when  measured 
in  accordance  with  ASTM  D  150-87  or 
ASTM  D  4872-88. 

(i)  The  dissipation  factor  must  not 
exceed  0.0015  at  a  frequency  of  1 
megahertz  (MHz). 

(ii)  The  dielectric  constant  must  not 
exceed  2.30. 

(5)  The  volume  resistivity  must  not  be 
less  than  10'2  ohm-cm  at  a  temperatiu^ 
of  23  ±  3X  when  measured  in 
accordance  with  ASTM  D  257-91  or 
ASTM  D  4872-88. 

(6)  The  individual  wire  manufacturer 
must  satisfy  REA  that  the  filling 
compound  selected  for  use  is  suitable 
for  its  intended  application.  The  filling 
compound  must  be  compatible  with  the 
wire  components  when  tested  in 
accordance  with  ASTM  D  4568-86  at  a 
tnmjpexatiua  of  80°C 

(f)  Core  wrap  (optional).  (1)  When  a 
core  wrap  is  used,  it  must  consist  of  a 
layer  of  honhygroscopic  and 
nonwicking  dielectric  material.  The 
wran  must  be  applied  with  an  overlap. 

(2 J  The  core  wrap  must  provide  a 
sufficient  heat  barrier  to  prevent  visible 
evidence  of  conductor  insulation 
deformation  or  adhesion  between 
conductors,  caused  by  adverse  heat 
transfer  during  the  inner  jacketing 
operation. 

(3)  If  required  for  manufacturing 
reasons,  white  or  colored  binders  of 
nonhygroscopic  and  nonwicking 
material  may  be  applied  over  the  core 
wrap. 

(4)  Sufficient  filling  compound  must 
be  applied  to  the  core  wTap  that  voids 
or  air  spaces  existing  between  the  c(H« 
and  inner  side  of  t^e  core  wrap  are 
minimized. 

(gj  Inner  jacket  (1)  An  inner  jacket 
must  be  applied  over  the  core  and/or 
core  wrap. 

(2)  The  jacket  must  be  free  from  holes, 
splits,  blisters,  or  other  imperfections 
and  must  be  as  smooth  and  concentric 
as  is  consistent  with  the  best 
commercial  practice. 

(3)  The  inner  jacket  material  and  test 
requirements  must  be  as  specified  for 
the  outer  jacket  material  per  paragraphs 
(j)(3)  through  0)(5)(iv)  of  this  section. 

(4)  The  inner  jacket  thickness  at  any 
point  must  not  be  less  than  0.5  mm 
(0.020  in.).  The  thickness  must  be 
determined  bom  measurements  on  50 
mm  (2  in.)  samples  taken  not  less  than 
0.3  m  (1  ft)  from  either  end  of  the  wire. 
The  average  must  be  detennined  from  4 
readings  taken  approximately  90°  apart 
on  any  cross  section  of  the  samples.  The 


maximum  and  minimum  points  must  be 
detennined  by  exploratory 
measurements.  The  maximum  thickness 
minus  the  minimum  thickness  at  any 
cross  section  must  not  exceed  43 
percent  of  the  average  thickness  at  that 
cross  section. 

(h)  Flooding  compound.  (1)  Sufficient 
flooding  compound  must  be  appUed  on 
all  sheath  inter&ces  so  that  voids  and 
air  spaces  in  these  areas  are  minimized. 

(2)  The  flooding  compound  must  be 
compatible  with  the  jacket  when  tested 
in  accordance  with  ASTM  D  4568-86  at 
a  temperature  of  80"C.  The  floodant 
must  exhibit  adhesive  properties 
sufficient  to  prevent  jacket  slip  when 
tested  in  accordance  with  the 
requirements  of  appendix  A.  paragraph 
(III)(5).  of  this  section. 

(3)  The  individual  wire  manufacturer 
must  satisfy  REA  that  the  flooding 
compound  selected  for  use  is  acceptable 
for  the  apphcation. 

(i)  Shield.  (1)  A  shield  must  be 
appUed  either  longitudinally  or 
helically  over  the  inner  jacket. 

(i)  If  the  shield  is  applied 
longitudinally,  it  must  be  corrugated. 

(iil  If  the  shield  is  apphed  heucally. 
it  must  be  smooth. 

(2)  The  overlap  for  longitudinally 
applied  shields  must  be  a  minimum  of 
2  mm  (0.075  in.)  The  overlap  for 
helically  applied  shields  must  be  a 
minimiun  of  23  percent  of  the  tape 
width. 

(3)  General  requirements  for 
apphcation  of  the  shielding  material  are 
as  follows: 

(i]  Successive  lengths  of  shielding 
tapes  may  be  joined  during  the 
manufacturing  process  by  means  of  cold 
weld,  electric  weld,  soldering  with  a 
nonacid  flux,  or  other  acceptable  means; 

(ii)  Where  two  ends  of  a  metal  shield 
are  to  be  joined  together,  care  shall  be 
taken  to  clean  the  metal  surfaces  in 
order  to  provide  for  a  good  mechanical 
and  electrical  connection; 

(iii)  The  shields  of  each  length  of  wire 
must  be  tested  for  continuity.  A  one 
meter  (3  ft)  section  of  shield  containing 
a  factory  joint  must  exhibit  not  more 
than  110  percent  of  the  resistance  of  a 
shield  of  equal  length  without  a  joint; 

(iv)  The  breaking  strength  of  any 
section  of  a  shield  tape  containing  a 
factory  joint  must  not  be  less  than  80 
percent  of  the  breaking  strength  of  an 
adjacent  section  of  the  shield  of  equal 
length  without  a  joint; 

(v)  The  reduction  in  thickness  of  the 
shielding  material  due  to  the 
corrugating  or  application  process  must 
be  kept  to  a  minimum  and  must  not 
exceed  10  percent  at  any  spot;  and 

(vi)  The  shielding  material  must  be 
applied  in  such  a  manner  as  to  enable 


the  wire  to  pass  the  bend  test  as 
specified  in  paragraph  (n)(3)  of  this 
section. 

(4)  The  following  materials  are 
acceptable  for  use  as  wire  shielding: 


Standard  WIra 


Copper  Aloy  220 

(Bionze) 
(0.1016  tO.OOTB  mm) 
(0.0040  ±  0  0003  m.)  .. 
Copper  Altoy  220 

(BronzB). 
0.1270  ±0.0127  mm    . 
(O.OOSO  ±  0.0005  In.)  .. 


Gophar  RMlstam  WIra 


Copper-Clad       Sialniass 

Stael 
0.1270  ±0.0127  mm 
(0.0050  ±  0.0005  In.) 

Copper  AUoy  664 

0  1397  ±0.0127  mm 
(0.0055  ±  0.0005  In.) 
Copper-Clad  AUoy  Stael 
0.1270  ±0.0127  mm 
(0.0050  ±  0.0005  m.) 


(i)  The  copper-clad  steels  and  copper 
alloy  664  shielding  tapes  must  be 
capable  of  meeting  the  following 
performance  reqtiirements  prior  to 
application  to  the  wire: 


Pnopetty 

Requirement 

Ter^la  Strength 

Minimum,  MPa  (psi) 

Tenalle  Yield 

Minimum,  MPa  (pal) 

cJongQDon 

Minimum,  petoent  In  50 
mm  (2  In.). 

379  (55,000) 
241  (35.000) 
15 

(ii)  Copper  alloy  220.  The  shielding 
material,  prior  to  apphcation  to  the 
wire,  must  be  in  the  fully  annealed 
condition  and  shall  conform  to  the 
requirements  of  ASTM  B  694-86  for 
C22000  commercial  bronze. 

(iii)  Copper-clad  stainless  steel.  In 
addition  to  meeting  the  requirements  of 
paragraph  (iK4)(i)  of  this  section,  the 
shielding  material,  prior  to  apphcation 
to  the  wire,  must  be  in  the  fully 
annealed  condition  and  must  conform 
to  the  requirements  of  ASTM  B  694-86, 
with  a  cladding  ratio  of  16/68/16  and 
must  have  a  minimum  electrical 
conductivity  of  28  percent  LACS  when 
measured  in  accordance  with  ASTM  B 
193-87. 

(iv)  Copper  alloy  664.  In  addition  to 
meeting  the  requirements  of  paragraph 
(i)(4)(i)  of  this  section,  the  shielding 
material,  prior  to  apphcation  to  the 
wire,  must  be  annealed  temper  and 
must  conform  to  the  requirements  of 
ASTM  B  694-86  and  must  have  a 
minimum  electrical  conductivity  of  28 
percent  lACS  when  measured  in 
accordance  with  ASTM  B  193-87. 

(v)  Copper-clad  alloy  steel.  In 
addition  to  meeting  the  requirements  of 
paragraph  (i)(4)(i)  of  this  section,  the 
shielding  material,  prior  to  apphcation 
to  the  wire,  must  be  in  the  fully 
annealed  condition  and  the  copper 
component  must  conform  to  the 
requirements  of  ASTM  B  224-91  and 
the  alloy  steel  component  must  conform 
to  the  requirements  of  ASTM  A  505-87. 
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with  a  cladding  ratio  of  16/68/16.  and 
must  have  a  minimum  electrical 
conductivity  of  28  percent  lACS  v^hen 
measured  in  accordance  v^rith  ASTM  B 
193-67. 

(j)  Outer  jacket.  (1)  The  outer  jacket 
must  provide  the  wire  with  a  tough, 
flexible,  protective  covering  which  can 
withstand  exposure  to  sunlight,  to 
atmospheric  temperatures  and  stresses 
reasonably  expected  in  normal 
installation  and  service. 

(2)  The  jacket  must  be  free  from  holes, 
splits,  blisters,  or  other  imperfections 
and  must  be  as  smooth  and  concentric 
as  is  consistent  with  the  best 
commercial  practice. 

(3)  The  raw  material  used  for  the 
outer  jacket  must  be  one  of  the  five 
types  hsted  in  paragraphs  (j){3)(i) 
through  (j)(3){v)  of  this  section.  The  raw 


material  must  contain  an  antioxidant  to 
provide  long  term  stabilization  and  the 
materials  must  contain  a  2.60  ±  0.25 
percent  concentration  of  furnace  black 
to  provide  ultraviolet  shielding.  Both 
the  antioxidant  and  furnace  black  must 
be  compounded  into  the  material  by  the 
raw  material  supplier. 

(i)  Low  density,  high  molecular 
weight  polyethylene  (LDHMW)  must 
conform  to  the  requirements  of  ASTM  D 
1248-84(1989),  Type  I,  Class  C. 
Category  4  or  5,  Grade  J3. 

(ii)  Low  density,  high  molecular 
weight  ethylene  copolyiner  (LDHMW) 
must  conform  to  the  requirements  of 
ASTM  D  1248-64  (1989),  Type  I  Class 
C.  Category  4  or  5,  Grade  J3. 

(iii)  Linear  low  density,  high 
molecular  weight  polyethylene 
(LLDHMW)  must  conform  to  the 


requirements  of  ASTM  D  1248- 
84(1989),  Type  I.  Class  C,  Category  4  or 
5,  Grade  J3. 

(iv)  High  density  polyethylene  (HD) 
must  conform  to  the  requirements  of 
ASTM  D  1248-84(1989),  Type  III.  Class 
C,  Category  4  or  5,  Grade  J4. 

(v)  Medium  density  polyethylene 
(MD)  must  conform  to  the  requirements 
of  ASTM  D  1248-84(1989).  Type  U. 
Class  C.  Category  4  or  5,  Grade  J4. 

(vi)  Particle  size  of  the  carbon  selected 
for  use  must  not  average  greater  than  20 
nanometers. 

(vii)  Absorption  coefficient  must  be  a 
minimum  of  400  in  accordance  with  the 
procedures  of  ASTM  D  3349-86. 

(4)  The  outer  jacketing  material 
removed  from  or  tested  on  the  wire 
must  be  capable  of  meeting  the 
following  performance  requirements: 


Propany 


Men  Flow  Rata  Percant  Increase  from  raw  matailal  Maximum  , 

<0.41  (Initial  Melt  Index)  

0.41-2.00  (Initial  Melt  Index) !!Z!! 

Tensile  Strength  MWmum,  MPa  (psJ) "ZZZIZ  7 

Uitiftiata  Elongation  Percent  Minimum „ li] 

ShflnWDack  Percent  ol  Length,  Maximum .".....1 

Impact  Faitgras.  Maximum 


LLDHMW, 
Ettiyfene  Co- 
polymer 


100 

SO 

12.0  (1.700) 

400 

6 

2/10 


LOHMW  Poly- 
ethylana 


50 


12.0  (1.700) 

400 

5 

2/10 


HD  Of  MD  Pol- 
yethylene 


SO 


16.5  (2.400) 

300 

5 

2/10 


(5)  Testing  procedures.  The 
procedures  for  testing  the  jacket  samples 
for  compliance  with  paragraph  (j)(4)  of 
this  section  must  be  as  foUows: 

(i)  Melt  flow  rate.  The  melt  flow  rate 
must  be  as  determined  by  ASTM  D 
1238-90b,  Condition  E.  Jacketing 
material  must  be  free  from  flooding  and 
filling  compound. 

(ii)  Tensile  strength  and  ultimate 
elongation.  Test  in  accordance  with 
ASTM  D  4565-90a.  using  a  jaw 
separation  speed  of  500  mm/min  (20 
in./min)  for  low  density  material  and  50 
mm/min  (2  in./min)  for  high  and 
medium  density  materials. 

(iii)  Shrinkback.  Test  in  accordance 
with  the  procedures  specified  in  ASTM 
D  4565-90a  using  a  test  temperature  of 
100  ±  I'C  for  low  density  material  and 
a  test  temperature  of  115  ±  I'C  for  high 
and  medium  density  materials. 

(iv)  Impact.  The  test  must  be 
performed  in  accordance  with  ASTM  D 
4  56  5 -90a  using  an  impact  force  of  4 
newton-meter  (3  pound  force-foot)  at  a 
temperature  of  -20  ±  2''C.  The  cylinder 
must  strike  the  sample  at  the  shield 
overlap.  A  crack  or  split  in  the  jacket 
constitutes  failure. 

(6)  Jacket  thickness.  The  minimum 
jacket  thickness  must  be  0.64  mm  (0.025 
in.)  except  that  the  minimum  thickness 
over  the  sheath  slitting  cord,  if  present, 
must  be  0.46  mm  (0.018  in).  The 
minimum  point  must  be  determined  by 


exploratory  measurements.  The  average 
thickness  at  any  cross  section  must  be 
determined  from  four  readings 
including  the  minimum  point,  taken 
approximately  90"  apart.  The  thickness 
measurement  must  exclude  any  jacket 
material  that  has  formed  into  the 
corrugation.  The  maximum  thickness  at 
any  cross  section  must  not  be  greater 
than  155  percent  of  the  minimum 
thickness. 

(7)  Eccentricity.  The  eccentricity  of 
the  jacket  must  not  exceed  43  percent 
when  calculated  using  the  formula  as 
follows: 


Maximum  Thickness  - 
Miaimum  Thickness 

Average  Thickness 


X  100  Percent 


(k)  Sheath  slitting  cord  (optional).  (1) 
Sheath  slitting  cords  may  be  used  in  the 
wire  structure  at  the  option  of  the 
manufacturer. 

(2)  When  a  sheath  slitting  cord  is  used 
it  must  be  nonhygroscopic  and 
nonwicking,  continuous  throughout  a 
length  of  wire,  and  of  sufficient  strength 
to  open  the  sheath  without  breaking  &e 
cord. 

(3)  Sheath  slitting  cords  must  be 
capable  of  consistently  slitting  the 
jacket(s)  and/or  shield  for  a  continuous 
length  of  0.6  m  (2  ft)  when  tested  in 
accordance  with  the  procedure  specified 
in  appendix  B  of  this  section. 


(1)  Identification  marker  and  length 
marker.  (1)  Each  length  of  wire  must  be 
permanently  identified  as  to 
manufacturer  and  year  of  manufacture. 

(2)  The  number  of  conductor  pairs 
and  their  gauge  size  must  be  marked  on 
the  jacket. 

(3)  The  marking  must  be  printed  on 
the  jacket  at  regular  intervals  of  not 
more  than  1.5  m  (5  ft). 

(4)  An  alternative  method  of  marking 
may  be  used  if  accepted  by  REA  prior 
to  its  use. 

(5)  The  completed  wire  must  have 
sequentially  numbered  length  markers 
in  FEET  OR  METERS  at  regular 
intervals  of  not  more  than  1.5  m  (5  ft) 
along  the  outside  of  the  jacket. 

(6)  The  method  of  length  marking 
must  be  such  that  for  any  single  length 
of  wire,  continuous  sequential 
numbering  must  be  employed. 

(7)  The  numbers  must  be 
dimensioned  and  spaced  to  produce 
good  legibility  and  must  be 
approximately  3  mm  (0.125  in.)  in 
height.  An  occasional  illegible  marking 
is  permissible  if  there  is  a  legible 
marking  located  not  more  than  1.5  m  (5 
ft)  from  it. 

(8)  The  method  of  marking  must  be  by 
means  of  suitable  surface  markings 
producing  a  clear,  distinguishable, 
contrasting  marking  acceptable  to  REA. 
Where  direct  or  transverse  printing  is 
employed,  the  characters  should  be 


- 
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indented  to  produce  greater  diirability 
of  maridng.  Any  other  method  of  length 
maridng  must  be  acceptable  to  REA  as 

Erodudng  a  marker  suitable  for  the 
eld.  Sixe,  shape  and  spacing  of 
numbers,  durability,  and  overall 
legibility  of  the  marker  will  be 
considered  In  acceptance  of  the  method. 

(9)  The  accuracy  of  the  length 
marking  must  be  such  that  the  actual 
length  of  any  wire  section  is  never  less 
than  the  length  indicated  by  the 
marking  and  never  more  than  one 

Eercent  greater  than  the  length  indicated 
y  the  marking. 

(10)  The  coIot  of  the  initial  marking 
must  be  white  or  silver.  If  the  initial 
marking  fails  to  meet  the  requirements 
of  the  preceding  paragraphs,  it  will  be 
permissible  to  either  remove  the 
defective  marking  and  re-mark  with  the 
white  or  silver  color  or  leave  the 
defective  marking  on  the  wire  and  re- 
mark with  yellow.  No  further  re- 
marking is  permitted.  Any  re-marking 
must  be  on  a  different  portion  of  the 
wire  dicumfiBrence  than  any  existing 
marking  when  possible  and  have  a 
numbering  sequence  differing  from  any 
other  existing  marking  by  at  least  5,(XX). 

(11)  Any  reel  of  wire  which  contains 
more  than  one  set  of  sequential 
markings  must  be  labeled  to  indicate  the 
color  and  sequence  of  maiking  to  be 
used.  The  labeling  must  be  applied  to 
the  reel  and  also  to  the  wire. 

(m)  Electrical  requirements— (\) 
Mutual  capacitance  and  conductance. 
(i)  The  average  mutual  capacitance 
(corrected  for  length)  of  all  pairs  in  any 
reel  must  not  exceed  52  ±  4  nanofarad/ 
kilometer  (nP/km)  (83  ±  7  nanofarad/ 
mile  (nP/mile))  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  1.0  ±  0.1  kilohertz  (kHz) 
and  a  temperature  of  23  ±  3°C 

(ii)  The  mutual  conductance 
(corrected  for  length  and  gauge)  of  any 
pair  must  not  exceed  2  micromhos/ 
kilometer  (micromhos/km)  (3.3 
micromhos/mile)  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  1.0  ±  0.1  kHz  and  a 
temperature  of  23  ±  3*^ 

(2)  Pair-to-pair  capacitance 
unbalance.  The  capacitance  imbalance 
between  any  pair  of  the  completed  wire 
must  not  exceed  145  picofarad/ 
kilometer  (pF/km)  (80  picoEarad/1000  ft 
(pF/1000  ft))  when  tested  in  accordance 
with  ASTM  D  4566-90  at  a  fiwjuency  of 
1.0  ±  0.1  kHx  and  a  temperature  of  23 
±3°C 

(3)  Pair-to-gmund  capacitance 
unbalance— {i)  Pair-to-ground.  The 
capacitance  unbalance  as  measured  on 
the  individual  pairs  of  the  completed 
wire  must  not  exceed  2625  pF/km  (800 
pF/1000  ft)  when  tested  in  accordance 


with  ASTM  D  4566-90  at  a  frequency  of 
1.0  ±  0.1  kHz  and  a  temperature  of  23 
±3X. 

(ii)  When  measuring  pair-to-ground 
capacitance  imbalance,  all  pairs,  except 
the  pair  under  test,  are  grounded  to  the 
shield. 

(iii)  Pair-to-ground  capacitance 
unbalance  may  vary  directly  with  the 
length  of  the  wire. 

(4)  Far-end  crosstalk  loss,  (i)  The 
output-to-outputfar-end  crosstalk  loss 
(FEXT)  between  any  pair  combination  of 
a  completed  wire  when  measured  in 
accordance  with  ASTM  D  4566-M  at  a 
test  frequency  of  150  kHz  must  not  be 
less  than  58  decibel/  kilometer  (dB/km) 
(63  decibel/1000  ft).  If  the  loss  Ko  at  a 
frequency  Fo  for  length  U  is  known, 
then  K,  can  be  determined  for  any  other 
frequency  F,  or  length  L,  by: 

FEXT  loss (Kx )  =  Ko  -  20  log  10  ^ 

-lOlogloi^ 

(5)  Attenuation.  The  attenuation  of 
any  individual  nair  on  any  reel  of  wire 
must  not  exceed  the  following  limits 
when  measured  at  or  corrected  to  a 
temperature  of  20  ±  l^C  and  a  test 
frequency  of  150  kHz.  The  test  must  be 
conducted  in  accordance  with  ASTM  D 
4568-^. 


Conductor 
AWO 

tndMdual  Pair  ABwxjaOon  dB^m 
(dadbeiMMaCdBmille)) 

MaxImuR) 

MMfnum 

22 
24 

0.8(11.0) 
8.7  (14.0) 

5.0(8.1) 
6.6  (10.7) 

(6)  Insulation  resistance.  Each 
insulated  conductor  in  each  length  of 
completed  %vire.  when  measured  with 
all  other  insulated  conductors  and  the 
shield  groimded,  must  have  an 
insulation  resistance  of  not  less  than 
1600  megohm-kilometer  (1000  megohm- 
mile)  at  20  ±  l^C.  The  measurement 
must  be  made  in  accordance  with  the 
procedures  of  ASTM  D  4566-90. 

(7)  High  voltage  test,  (i)  In  each  length 
of  completed  wire,  the  insulation 
between  conductors  when  tested  in 
accordance  with  ASTM  D  4566-90  must 
withstand  for  3  seconds  a  direct  current 
(dc)  potential  whose  value  is  not  less 
than: 

(A)  5.0  kilovolts  for  22-gauge 
conductors:  and 

(B)  4.0  kilovolts  for  24-gauge 
conductors. 

(ii)  In  each  length  of  completed  wire, 
the  dielectric  strength  between  the 
shield  and  all  conductors  in  the  core 
must  be  tested  in  accordance  with 


ASTM  D  4566-90  and  must  withstand, 
for  3  seconds,  a  dc  potential  whose 
value  is  not  less  than  20  kilovolu. 
(8)  Conductor  resistance.  The  dc 
resistance  of  any  conductor  must  be 
measured  in  the  completed  wire  in 
accordance  with  ASTM  D  4566-^90  and 
must  not  exceed  the  following  values 
when  measured  at  or  corrected  to  a 
temperature  of  20  ±  1*C. 


AWQ 


22 

24 


Majdmum  RmWww* 


ohmsMomatar      (ohma^iooo  ft) 


57.1 
M.2 


(17.4) 
(27.5) 


(0)  Resistance  unbalance,  (i)  The 
difference  in  dc  resistance  between  th»» 
two  conductors  of  any  pair  in  the 
completed  wire  must  not  exceed  5.0 
percent  when  measured  in  accordance 
with  the  procedures  of  ASTM  D  4566- 
90. 

(ii)  The  resistance  unbalance  between 
dp  and  ring  conductors  shall  be  random 
with  respect  to  the  direction  of 
unbalance.  That  is,  the  resistance  of  the 
tip  conductors  shall  not  be  consistently 
higher  with  respect  to  the  ring 
conductors  and  vice  versa. 

(n)  Mechanical  requirements— (1) 
Defective  wire.  Paire  in  each  length  of 
wire  will  not  be  permitted  to  have  either 
a  ground,  cross,  short  or  open  circuit 
condition. 

(2)  Wire  breaking  strength.  The 
breaking  strength  of  the  completed  wire 
must  not  be  less  than  890  newtons  (200 
pound-force)  when  tested  in  accordance 
with  ASTM  D  4565-90a  using  a  jaw 
separation  speed  of  25  mm/min  (1.0  in./ 
min). 

(3)  Wire  bending  test.  The  completed 
Mrire  must  be  capable  of  meeting  the 
requirements  of  ASTM  D  4565-90a  after 
conditioning  at  -  20  ±  2'C  and  at  23  ± 
2°C 

(4)  Water  penetration  test,  (i)  A  one 
meter  (3  ft)  length  of  completed  wire 
must  be  stabilized  at  23  ±  2*^  and  tested 
in  accordance  with  ASTM  D  4565-90a 
using  a  one  meter  (3  ft)  water  bead  over 
the  sample  or  placed  under  the 
equivalent  continuous  pressure  for  one 
hour. 

(ii)  After  the  one  hour  period,  there 
must  be  no  water  leakage  in  the  sheath 
interfaces,  under  the  core  wrap  or 
between  any  insulated  conductors  in  the 
core. 

(iii)  If  water  leakage  is  detected  in  the 
first  sample,  one  3  m  (10  ft)  additional 
adjacent  sample  bom  the  same  reel  of 
wire  must  be  tested  in  accordance  with 
paragraph  (n)(4)(ii)  of  this  section.  If  the 
second  sample  exhibits  water  leakage, 
the  entire  reel  of  wire  is  to  be  rejected. 
If  the  second  sample  exhibits  no 
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leakage,  the  entire  reel  of  wire  is 
considered  acceptable. 

(5j  Compound  flow  test.  The 
completed  wire  must  be  capable  of 
meeting  the  compound  flow  test 
specified  in  ASTM  D  4565-90a  when 
exposed  for  a  period  of  24  hours  at  a 
temperature  of  89  ±  VC.  At  the  end  of 
this  test  period,  there  must  be  no 
evidence  of  flowing  or  dripping  of 
compound  from  either  the  core  or 
sheath  interfaces. 

(o)  Acceptance  testing  and  extent  of 
testing.  (1)  The  tests  described  in 
appendix  A  of  this  section  are  intended 
for  acceptance  of  wire  designs  and 
major  modifications  of  accepted 
designs.  REA  decides  what  constitutes  a 
major  modification.  These  tests  are 
intended  to  show  the  inherent 
capability  of  the  manufacturer  to 
produce  wire  products  having  long  hfe 
■  andstabihty. 

(2)  For  initial  acceptance,  the 
manufacturer  must  submit: 

(i)  An  original  signat\u«  certification 
that  the  product  fully  complies  with 
each  requirement  of  this  section; 
(ii)  Qualification  Test  Data,  per 
appendix  A  of  this  section; 
(iii)  To  periodic  plant  inspections; 
(iv)  A  certification  that  the  product 
does  or  does  not  comply  with  the 
domestic  origin  manufacturing 
provisions  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of  1938  (7  U.S.C.  901  etseq); 

(v)  Written  user  testimonials 
concerning  performance  of  the  product; 
and 

(vi)  Other  nonproprietary  data 
deemed  necessary  by  the  Chief.  Outside 
Plant  Branch  (Telephone). 

(3)  For  requalification  acceptance,  the 
manufacturer  must  submit  an  original 
signature  certification  that  the  product 
fully  complies  with  each  section  of  the 
specification,  excluding  the 
Qualification  Section,  and  a  certification 
that  the  product  does  or  does  not 
comply  with  the  domestic  origin 
manufacturing  provisions  of  the  "Buy 
American"  requirements  of  the  Rural 
Electrification  Act  of  1938  (7  U.S.C.  901 
et  seq.)  for  acceptance  by  June  30  every 
three  years.  The  required  data  and 
certification  must  have  been  gathered 
within  90  days  of  the  submission. 

(4)  Initial  and  requahfication 
acceptance  requests  should  be 
addressed  to:  Chairman,  Technical 
Standards,  Committee  "A"  (Telephone), 
Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  Washington.  DC  20250- 
1500. 

(5)  Tests  on  100  percent  of  completed 
wire,  (i)  The  shield  of  each  length  of 


wire  must  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 
(ii)  Dielectric  strength  between  all 
conductors  and  the  shield  must  be 
tested  to  determine  freedom  from 
grounds  in  accordance  with  paragraph 
{m)(7)(ii)  of  this  section. 

(iii)  Each  conductor  in  the  completed 
wire  must  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 
(iv)  Dielectric  strength  between 
.  conductors  must  be  tested  to  ensure 
freedom  from  shorts  and  crosses  in 
accordance  with  paragraph  (m)(7)(i)  of 
this  section. 

(v)  The  average  mutual  capacitance 
must  be  measured  on  all  wires. 

(6)  Capability  tests.  Tests  on  a  quality 
assiirance  basis  must  be  made  as 
frequently  as  is  required  for  each 
manufacturer  to  determine  and  maintain 
compliance  with: 

(i)  Performance  requirements  for 
conductor  insulation  and  jacket 
material; 

(ii)  Performance  requirements  for 
filling  and  flooding  compounds; 
(iii)  Sequential  marking  and  lettering; 
(iv)  Capacitance  unbalance  and 
crosstalk; 
(v)  Insulation  resistance; 
(vi)  Conductor  resistance  and 
resistance  unbalance; 

(vii)  Wire  bending  and  wire  breaking 
strength  tests; 

(viii)  Mutual  conductance  and 
attenuation;  and 

(ix)  Water  penetration  and  compound 
flow  tests. 

(p)  Summary  of  records  of  electrical 
and  physical  tests.  (1)  Each 
manufacturer  must  maintain  suitable 
summary  of  records  for  a  period  of  at 
least  3  years  for  all  electrical  and 
physical  tests  required  on  completed 
wire  by  this  section  as  set  forth  in 
paragraphs  (o)(5)  and  (o)(6)  of  this 
section.  The  test  data  for  a  particular 
reel  shall  be  in  a  form  that  it  may  be 
readily  available  to  the  purchaser  or  to 
REA  upon  request. 

(2)  Measurements  and  computed 
values  must  be  roimded  off  to  the 
number  of  places  of  figures  specified  for 
the  requirement  according  to  ASTM  E 
29-90. 

(q)  Manufacturing  irregularities.  (1) 
Repairs  to  the  inner  jacket  and  shield 
are  not  permitted  in  wire  supplied  to 
the  end  user  under  this  section. 

(2)  Minor  defects  in  the  outer  jackets 
(defects  having  a  dimension  of  3  mm 
(0.125  in.)  or  less  in  any  direction)  may 
be  repaired  by  means  of  heat  fusing  in 
accordance  with  good  commercial 
practices  utiUzing  sheath  grade 
compound. 

(r)  Preparation  for  shipment.  (1)  The 
wire  must  be  shipped  on  reels.  The 


diameter  of  the  drum  must  be  large 
enough  to  prevent  damage  to  the  wire 
from  reeling  or  unreeling.  The  reels 
must  be  substantial  and  so  constructed 
as  to  prevent  damage  to  the  wire  during 
shipment  and  handling. 

(2)  The  thermal  wrap  must  comply 
with  the  requirements  of  appendix  C  of 
this  section.  When  a  thermal  reel  wrap 
is  supplied,  the  wrap  must  be  applied 
to  the  reel  and  must  be  suitably  seou^d 
in  place  to  minimize  thermal  exposure 
to  the  wire  during  storage  and  shipment. 
The  use  of  the  thermal  reel  wrap  as  a 
means  of  reel  protection  will  be  at  the 
option  of  the  manufacturer  unless 
specified  by  the  end  user. 

(3)  The  outer  end  of  the  wire  must  be 
securely  fastened  to  the  reel  head  so  as 
to  prevent  the  wire  from  becoming  loose 
in  transit.  The  inner  end  of  the  wire 
must  be  securely  fastened  in  such  a  way 
as  to  make  it  readily  available  if 
required  for  electrical  testing.  Spikes, 
staples,  or  other  fastening  devices  which 
penetrate  the  wrire  jacket  must  not  be 
used.  The  method  of  fastening  the  wire 
ends  must  be  accepted  by  REA  prior  to 
it  being  used. 

(4)  ^ch  length  of  wire  must  be 
wound  on  a  separate  reel  unless 
otherwise  specified  or  agreed  to  by  the 
purchaser. 

(5)  Each  reel  must  be  plainly  marked 
to  indicate  the  direction  in  which  it 
should  be  rolled  to  prevent  loosening  of 
the  wire  on  the  reel. 

(6)  Each  reel  must  be  stenciled  or 
labeled  on  either  one  or  both  sides  with 
the  name  of  the  manufacturer,  year  of 
manufacture,  actual  shipping  length,  an 
inner  and  outer  end  sequential  length 
marking,  description  of  the  wire,  reel 
number  and  the  REA  wire  designation: 

Wire  Designation 

BFW 

Wire  Construction 

Pair  Count 

Conductor  Gauge 

N  =  Copper  Alloy  220  (Bronze)  Shield 

Y  =  Gopher  Resistant  Shields 

Example:  BFWY  3-24 

Buried  Filled  Wire,  Gopher  Resistant  Shield. 
3  pair,  24  AWG 

(7)  Both  ends  of  the  filled  buried  wire, 
manufactured  to  the  requirements  of 
this  section,  must  be  equipped  with  end 
caps  which  are  acceptable  to  REA. 

(The  information  and  recordkeeping 
requirements  of  this  section  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Control  Number 
0572-0077.) 

Appendix  A  to  7  CFR  1755.860— 
Qualification  Test  Methods 

(I)  The  test  procedures  described  in  this 
appendix  are  for  qualification  of  initial 
designs  and  major  modifications  of  accepted 
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designs.  Included  in  (V)  of  this  appendix  are 
siiggested  formats  that  may  bo  used  in 
submitting  test  results  to  REA. 

(II)  Sample  Selection  and  Preparation.  (1) 
All  testing  must  be  performed  on  lengths 
removed  seouentially  from  the  same  3  pair, 
22  gauge  jacketed  wire.  This  wire  must  not 
have  been  exposed  to  temperatures  in  excess 
of  38*C  since  its  initial  cool  down  after 
sheathing.  The  lengths  specified  are 
minimum  lengths  and  if  desirable  from  a 
laboratory  testing  standpoint  longer  lengths 
may  be  used. 

(a)  Length  A  shall  be  10  ±  0.2  meters  (33 
±0.5  feet)  long  and  must  be  maintained  at  23 
±  3"C  One  length  Is  required. 

(b)  Length  B  shall  be  12  ±  0.2  meters  (40 
±0.5  feet)  long.  Prepare  the  test  sample  by 
removing  the  inner  and  outer  jacket,  shield, 
and  core  wrap,  if  present,  for  a  sufficient 
distance  on  both  ends  to  allow  the  insulated 
conductors  to  be  flared  out.  Remove 
sufficient  conductor  insulation  so  that 
appropriate  electrical  test  connections  can  be 
made  at  both  ends.  Coil  the  specimen  with 

a  diameter  of  15  to  20  times  its  sheath 
diametOT.  ThreeHengths  are  required. 

(c)  Length  C  shall  be  one  meter  (3  Seet) 
long.  Four  lengths  are  required. 

(d)  Length  D  shall  be  300  millimeters  (1 
foot)  long.  Four  lengths  are  required. 

(e)  Length  E  shall  be  600  milluneters  (2 
feet)  long.  Four  lengths  are  required. 

(f)  Length  F  shall  be  3  meters  (10  feet)  long 
and  must  be  maintained  at  23  ±  3"C  for  the 
duration  of  the  test  Two  lengths  are 
required. 

(2)  Data  Reference  Temperature.  Unless 
otherwise  specified,  all  measurements  shall 
be  made  at  23  ±  S'C 

(ni)  Sm-ironmental  Tests— {\]  Heat  Aging 
Test— (a)  Test  Samples.  Place  one  sample 
each  of  lengths  B,  C,  D,  and  E  in  an  oven  or 
environmental  chamber.  The  ends  of  sample 
B  must  exit  from  the  chamber  or  oven  for 
electrical  tests.  Securely  seal  the  oven  exit 
holes. 

(b)  Sequence  of  Tests.  After  conditioning 
the  samples  are  to  be  subjected  to  the 
folloMring  tests: 

(i)  Water  Immersion  Test  outlined  In  (III)(2) 
of  this  appendix; 

(ii)  Water  Penetration  Test  outlined  in 
(IIIK3)  of  this  appendix; . 

(iii)  Insulation  Compression  Test  outlined 
in  (III)(4)  of  this  appendix;  and 

(iv)  Jacket  Slip  Strength  Test  outlined  in 
(in){5)  of  this  appendix 

(c)  Initial  Measurements,  (i)  For  sample  B, 
measure  the  open  circuit  capacitance  and 
conductance  for  each  pair  at  l  and  150 
kilohertz  and  the  attenuation  at  150  kilohertz 
after  conditioning  the  sample  at  the  data 
reference  temperature  for  24  hours.  Calculate 
the  average  and  standard  deviation  for  the 
data  of  the  3  paire  on  a  per  kilometer  (per 
mile)  basis, 

(ii)  The  attenuation  at  150  kilohertz  may  be 
calculated  from  open  circuit  admittance 
(Yoc)  and  short  circuit  impedance  (Zsc)  or 
may  be  obtained  by  direct  measurement  of 
attenuation. 

(iii)  RBcofd  on  suggested  formats  attached 
In  (V)  of  this  appendix  or  on  other  easily 
readable  formats. 

(d)  Heat  Conditioning,  (i)  Immediately  after 
completing  the  initial  measurements, 


condition  the  sample  &v  14  days  at  a 
temperature  of  65  ±  2°C 

(ii)  At  the  end  of  this  period  note  any 
exudation  of  filling  compound.  Measure  and 
calculate  the  parameters  given  in  (III)(l)(c)  of 
this  appendix  Record  on  suggested  formats 
atUched  in  (V)  of  this  appendix  or  on  other 
easily  readable  formats. 

(iii)  Cut  away  and  discard  a  one  meter  (3 
foot)  section  frtMn  each  end  of  length  B. 

(e)  Overall  Electrical  Deviation,  (i) 
Calculate  the  percent  change  in  all  average 
parameters  between  the  final  parameters  after 
conditioning  with  the  Initial  parameters  in 
(ni)(l)(c)  of  this  appendix 

(ii)  The  stability  of  the  electrical 

Earameters  after  completion  of  this  test  must 
B  within  the  following  prescr  bed  limits: 

(A)  Capacitance.  The  average  mutual 
capacitance  must  be  within  5  percent  of  its 
original  value; 

(B)  The  change  in  average  mutual 
capacitance  must  be  less  than  5  percent  over 
the  frequency  range  of  1  to  150  kilohertr, 

(C)  Conductance.  The  average  mutual 
conductance  must  not  exceed  2  micromhos/ 
kilometer  (3.3  micromhos/mile)  at  a 
frequency  of  1  kilohertz;  and 

(D)  Attenuation.  The  attenuation  must  not 
have  increased  by  more  than  5  percent  over 
its  original  value. 

(2)  Water  Immersion  Electrical  Tesf— <a) 
Test  Sample  Selection.  The  10  meter  (33  foot) 
section  of  length  B  must  be  tested. 

(b)  Test  Sample  Preparation.  Prepare  the 
sample  by  removing  the  inner  and  outer 
jacket,  shield,  end  core  wrap,  if  present,  for 
a  sufficient  distance  to  allow  one  end  to  be 
accessed  for  test  connections.  Cut  out  a  series 
of  2.5  millimeter  by  13  mlllimater  (0.1  inch 
by  0.5  inch)  rectangular  slots  along  the  test 
sample,  at  300  millimeter  (1  foot)  Intervals 
progressing  successively  90  degrees  around 
the  circumference  of  the  wire.  Assure  that  the 
wire  core  is  exposed  at  each  slot  by  slitting 
the  inner  jacket  and  core  wrap  if  present. 
Place  the  prepared  sample  in  a  dry  vessel 
which  when  filled  will  maintain  a  one  meter 
(3  foot)  head  of  water  over  6  meters  (20  feet) 
of  uncoiled  wire.  Extend  and  festen  the  ends 
of  the  wire  so  they  will  be  above  the  water 
line  and  the  pairs  are  rigidly  held  for  the 
duration  of  the  test 

(c)  Capacitance  and  Conductance  Testing. 
Measure  the  initial  values  of  mutual 
capacitance  and  conductance  of  all  paira  in 
each  wire  at  a  frequency  of  1  kilohertz  before 
filling  the  vessel  with  water.  Be  sure  the  wire 
shield  is  grounded  to  the  test  equipment  Fill 
the  vessel  until  there  is  a  one  meter  (3  foot) 
head  of  water  on  the  wires. 

(i)  Remeasure  the  mutual  capacitance  and 
conductance  after  the  wires  have  been 
submerged  for  24  hours  and  again  after  30 
days. 

(ii)  Record  each  sample  separately  on  the 
suggested  formats  attached  in  (V)  of  this 
appendix  or  on  other  easily  readable  formats. 

(d)  Overall  Electrical  Deviation  (i) 
Calculate  the  percent  change  in  all  average 
parameters  between  the  final  parameters  after 
conditioning  with  the  initial  parametere  in 
(III)(2)(c)  of  this  appendix 

(U)  The  stability  of  the  electrical 
parameters  after  of  the  test  must  be  within 
the  following  prescribed  limits; 


(A)  Capacitance.  The  average  mutual 
capacitance  must  be  within  5  percent  of  its 
original  value;  and 

(B)  Conductance.  The  average  mutual 
conductance  must  not  exceed  2  micromhos/ 
kilometer  (3.3  micromhos/mile)  at  a 
frequency  of  1  kilohertz. 

(3)  Water  Penetration  Testing,  (a)  A 
watertight  closure  must  be  placed  over  the 
jacket  of  length  C  The  closure  must  not  be 
placed  over  the  jacket  so  tightly  that  the  flow 
of  water  through  preexisting  voids  or  air 
spaces  is  restricted.  The  other  end  of  the 
sample  must  remain  open. 

(b)  Test  per  Option  A  or  Option  B.  (i) 
Option  A.  Weigh  the  sample  and  closure 
prior  to  testing.  Fill  the  closure  with  water 
and  place  under  a  continuous  pressure  of  10 
±0.7  kilopascals  (1.5  ±  0.1  pounds  per  square 
inch  gauge)  for  one  hour.  Collect  the  water 
leakage  from  the  end  of  the  test  sample 
during  the  test  and  weigh  to  the  nearest  0.1 
gram.  Immediately  after  the  one  hour  test, 
seal  the  ends  of  the  wire  with  a  thin  layer  of 
grease  and  remove  all  visible  water  from  the 
closure,  being  careful  not  to  remove  water 
that  penetrated  into  the  core  during  the  test 
Reweigh  the  sample  and  determine  the 
weight  of  water  that  penetrated  into  the  core. 
The  weight  of  water  that  penetrated  into  the 
core  must  not  exceed  1  gram. 

(ii)  Option  B.  Fill  the  closure  with  a  0.2 
gram  sodium  fluorscein  per  liter  water 
solution  and  apply  a  continuous  pressure  of 
10  ±  0.7  kilopascals  (1.5  ±  0.1  pounds  per 
square  inch  gauge]  for  one  hour.  Catch  and 
weigh  any  water  that  leaks  from  the  end  of 
the  wire  during  the  one  hour  period.  If  no 
water  leaks  from  the  sample,  carefully 
remove  the  water  from  the  closure.  Then 
carefully  remove  the  outer  jacket,  shield, 
inner  jacket  and  core  »»Tap.  if  present,  one  at 
a  time,  examining  with  an  ultraviolet  light 
source  for  water  penetration.  After  removal  of 
the  inner  jacket  and  core  wrap,  if  present, 
carefully  dissect  the  core  and  examine  for 
water  penetration  within  the  core.  Where 
water  penetration  is  observed,  measure  the 
penetration  distance.  The  distance  of  water 
penetration  into  the  core  must  not  exceed 
127  millimeters  (5.0  inches). 

(4)  Insulation  Compression  Test,  (a)  Test 
Sample  D.  Remove  inner  and  outer  jacket, 
shield,  and  core  wnp.  if  present  being 
careful  not  to  damage  the  conductor 
insulation.  Remove  one  pair  from  the  core 
and  carefully  separate,  wipe  off  core  filler 
and  straighten  the  insulated  conductors. 
Retwist  the  tvm  Insulated  conductors 
together  under  sufficient  tension  to  form  10 
evenly  spaced  360  degree  twists  in  a  length 
of  100  millimeters  (4  inches). 

(b)  Sample  Testing.  Center  the  mid  50 
millimeters  (2  inches)  of  the  twisted  pair 
between  two  smooth  rigid  parallel  metal 
plates  measuring  50  millimeters  (2  inches)  in 
length  or  diameter.  Apply  a  15  volt  direct 
current  potential  between  the  conductors, 
using  a  light  or  buzzer  to  indicate  electrical 
contact  between  the  conductors.  Apply  a 
constant  load  of  67  newtons  (15  pound-force) 
on  the  sample  for  one  minute  and  monitor  for 
evidence  of  contact  between  the  conductors. 
Record  results  on  suggested  formats  attached 
in  (V)  of  this  appendix  or  on  other  easily 
readable  formats. 
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(5)  Jacket  Slip  Strength  TesMa)  Sample 
Selection.  Test  sample  E  firom  (mXlKa)  of 
this  appendix. 

(b)  Sample  Preparation.  Prepare  test 
sample  in  accordance  with  the  procedures 
specified  In  ASTM  D  4565-90a. 

(c)  Sample  Conditioning  and  Testing. 
Remove  the  sample  from  the  tensile  tester 
prior  to  testing  and  condition  for  one  hour  at 
50  ±  2°C  Test  immediately  in  accordance 
with  the  procedure  specified  In  ASTM  D 
4565-90a.  A  minimum  outer  jacket  slip 
strength  of  67  newtons  (15  pound-force]  is 
required.  Record  the  load  attained. 

(6)  Humidity  Exposure,  (a)  Repeat  steps 
(ni)(l)(a)  through  (ra)(l)(c)(iU)  of  this 
appendix  for  separate  set  of  samples  B,  C,  D 
and  E  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  expose  the  test  sample  to  100 
temperature  cyclings.  Relative  humidity 
within  the  chamber  must  be  maintained  at  90 
±  2  percent.  One  cycle  consists  of  beginning 
at  a  stabilized  chamber  and  test  sample 
temperature  of  52  ±  IX,  increasing  the 
temperature  to  57  ±  I'C,  allowing  the 
chamber  and  test  samples  to  stabilize  at  this 
level,  then  dropping  the  temperature  back  to 
52  ±  1°C. 


(c)  Repeat  steps  (ni)(lMdMli)  through 
(ni)(5){c)  of  this  appendix. 

(7)  Temperature  Cycling,  (a)  Repeat  steps 
(lUMlMa)  through  (ni)(l)(cMUi]  of  this 
appendix  far  separate  set  of  samples  B,  C,  D 
aiid  E  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  subject  the  test  sample  to  10 
cycles  of  temperature  between  -40*Cand 
>60*C  The  test  sample  must  be  held  at  each 
temperature  extreme  for  a  minimum  of  1 1/ 
2  houra  during  each  cycle  of  temperature. 
The  air  within  the  temperature  cycling 
chamber  must  be  circulated  throughout  the 
duration  of  the  cycling. 

(c)  Repeat  steps  (III)(l)(d){ii)  through 
(nD(5)(c)  of  this  appendix. 

(IV)  Control  Sampl»-{1)  Test  Samples.  A 
separate  set  of  lengths  for  samples  A,  C.  D, 
and  E  must  have  been  maintained  at  23  ±  3°C 
for  at  least  48  hours  before  the  testing. 

(2)  Repeat  steps  (III)(2)  through  (m)(5)(c)  of 
this  appendix  except  use  length  A  instead  of 
length  B. 

(3)  Surge  Test,  (a)  One  length  of  sample  F 
must  be  used  to  measure  the  breakdown 
between  conductors  while  the  other  length  of 
F  must  be  used  to  measure  core  to  shield 
breakdown. 


(b)  The  samples  must  be  capable  of 
withstanding,  without  damage,  a  single  sxuge 
voltage  of  20  kilovolts  peak  between 
conductors,  and  35  kilovolts  peak  between 
conducton  and  the  shield  as  hereinafter 
described.  The  sui;ge  voltage  must  be 
developed  from  a  capacitor  discharge 
through  a  forming  resistor  connected  in 
parallel  with  the  dielectric  of  the  test  sample. 
The  surge  generator  constants  must  be  such 
as  to  produce  a  surge  of  1.5  x  40 
microseconds  wave  shape. 

(c)  The  shape  of  the  generated  wave  must 
be  determined  at  a  reduced  volt^e  by 
connecting  an  oscilloscope  across  the 
forming  resistor  with  the  wire  sample 
connected  in  parallel  with  the  forming 
resistor.  The  capacitor  bank  is  charged  to  the 
test  voltage  and  then  discharged  through  the 
forming  resistor  and  test  sample.  The  test 
sample  will  be  considered  to  have  passed  the 
test  if  there  is  no  distinct  change  In  the  wave 
shape  obtained  with  the  initial  reduced 
voltage  compared  to  that  obtained  after  the 
application  of  the  test  voltage. 

(V)  The  following  suggested  formats  may 
be  used  in  submitting  the  test  results  to  RBA: 


Environmental  Conditioning 


FREQUENCY  1  ioijOhertz 


CAPACITANCE 


PAIR  NUMBER 


CONDUCTANCE 


nF/km 


(nP/mla) 


micromhos/km 


(rmcfomtios/mlle) 


Final 


Final 


1 
2 
3 

Averages 


OveraN  Peneni  Mfersnce  in  Average  x 


Capacitance:. 


Conductance: 


Environmental  Conditioning 


FREQUENCY  150  kilohertz 


CAPACITANCE 


CONDUCTANCE 


PAIR  NUMBER 


ATTENUATION 


nF^on 


(nFAnilo) 


mkMXTltoalkm  (mtaotnhos/mlle) 


dB/km 


Final 


(dBM«e) 


Final 


Initial 


Final 


1 
2 
3 

Average  i 


Overal       Percent       DMarance      In      Average      x  Capodtanca- 

ation;^ 


ConductarvM: 


Attenu- 


Environnfiental  Conditioning 


WATER  IMMERSION  TEST  (1  KB.0HERT2) 


CAPACITANCE 


PAIR  NUMBER 


CONDUCTANCE 


nF^on 


(nF/tnUe) 


inlcfomhoa^dn 


(rmawnhoa/mae) 


24  houra 


Final 


mwal 


24  houra 


1 
2 
3 

Avacagat 


Final 


OvaraB  Pareeni  DMerence  In  Average  k 


Capacltanoe:. 


Conductance: 
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Water  Penetration  Test 


OpOonA 

OpOonB 

End  LMkag*  grams 

Weight  Qam  grama 

Ertd  Laakaga  grams 

PefwtTBtlon  mm  fm.) 

Control „ 

Heat  A9« „ „... 

HumWRy  Expoaurs 

TempenaJure  Cydino 

Insulation  Compression 


FaHuras 


Control , 

Haat  Aga 

Humidity  Expoaura  .... 
Tennpe«Btura  Cycftig . 


Jacket  Slip  Strength  ®  50°C 

Load  Innawtorw 
(poufKHorca) 


Coram  _ _. 

Heat  Age 

HumklKy  Expoaura  ... 
TampeiBlufe  Cydtng 


Filler  Exudation  (grams) 


He«  Age 

Humidity  Expoaura 
Tamperatura  Cyde 


Surge  Test  (Idiovolts) 


Conductor  to  Conductor 
Shield  to  Conductors 


Appeodix  B  to  7  CFR  1755.860— Sheath 
Slitting  Cord  Qualification 

(1)  The  test  procedures  described  in  this 
appendix  are  for  qualification  of  initial  and 
subsequent  changes  in  sheath  slitting  cords. 

(11)  Sample  Selection.  All  testing  must  be 
performed  on  two  1.2  meters  (4  feet)  lengths 
of  wire  removed  sequentially  from  the  same 
3  pair.  22  gauge  jacketed  wire.  This  %vire 
must  not  have  been  exposed  to  temperatures 
in  excess  of  38°C  since  its  initial  cool  down 
after  sheathing. 

WD  Test  Procedure.  (1)  Using  a  suitable 
tool,  expose  enough  of  sheath  slitting  cord  to 
pennit  grasping  with  needle  nose  pliers. 

(2)  The  prepared  test  specimens  must  be 
maintained  at  a  temperature  of  23  ±  1"C  for 
at  least  4  hours  Immediately  prior  to  and 
during  the  test 

(3)  Wrap  the  sheath  slitting  cord  around 
the  plier  jaws  to  ensure  a  good  grip. 

(4)  Grasp  and  hold  the  wire  in  a  convenient 
position  while  gently  and  firmly  pulling  the 
sheath  slitting  cord  longitudinally  in  the 
direction  away  from  the  wire  end.  The  angle 
of  pull  may  vary  to  any  convenient  and 
functicaal  degree.  A  small  starting  notch  is 
permissible. 

(51  The  sheath  slitting  cord  is  considered 
acceptable  if  the  cord  can  slit  the  jacket  and/ 
or  shield  for  a  continuous  length  of  0.6  meter 
(2  feet)  without  breaking  the  cord. 


Appendix  C  to  7  CFR  1755.860— 
Thermal  Reel  Wrap  Qualification 

(1)  The  test  procedures  described  in  this 
appendix  are  for  qualification  of  Initial  and 
subsequent  changes  in  thermal  reel  wraps. 

(II)  Sample  Selection.  All  testing  must  be 
performed  on  two  450  millimeter  (18  inch) 
lengths  of  wire  removed  sequentially  from 
the  same  3  pair,  22  gauge  jacketed  wire.  This 
wire  must  not  have  been  exposed  to 
temperatures  In  excess  of  38°C  since  its 
initial  cool  down  after  sheathing. 

(III)  Test  Procedure.  (1)  Place  the  two 
samples  on  an  insulating  material  such  as 
wood.  etc. 

(2)  Tape  thermocouples  to  the  jackets  of 
each  sample  to  measure  the  jacket 
temperature. 

(3)  Cover  one  sample  with  the  thermal  reel 
wrap. 

(4)  Expose  the  samples  to  a  radiant  heat 
source  capable  of  heating  the  uncovered 
jacket  saa?.ple  to  a  minimimi  of  71"C  A  600 
watt  photoflood  lamp  or  an  equivalent  lamp 
having  the  light  spectrum  approximately  that 
of  the  sun  shall  be  used. 

(5)  The  height  of  the  lamp  above  the  jacket 
shall  be  380  millimeters  (15  inches)  or  a 
height  that  produces  the  7l»C  jacket 
temperature  on  the  unwrapped  sample. 

(6)  After  the  samples  have  stabilized  at  the 
temperature,  the  jacket  temperatures  of  the 
samples  must  be  recorded  after  one  hour  of 
exposure  to  the  heat  source. 

(7)  Cbmpute  the  temperature  di^rence 
between  the  jackets. 

(8)  For  the  thermal  reel  wrap  to  be 
acceptable  to  REA,  the  temperature 
diSierences  between  the  jacket  with  the 
thermal  reel  wrap  and  the  jacket  without  the 
reel  wrap  must  be  greater  than  or  equal  to 
17"C 

Dated:  November  3. 1993. 
Bob  J.  Nash. 

Under  Secretary.  Small  Community  and  Rural 
Development. 

(FR  Doc  93-27889  Filed  11-18-93;  8:45  am] 

BHUNQ  code  M10-15-f 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[DockM  No.  93-NM-74-AO:  Amwidnwnt 
39-«731;  AD  93-22-07] 

AirworttiineM  Directives;  Corporate 
Jets  Limited  (Formerly  British 
Aerospace)  Model  BAe  125-600  A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Corporate  Jets 
Model  BAe  125-600A  series  airplanes, 
that  reouiies  replacement  of  the  existing 
forwara  cabin  door  retainer  catch 
assembly  located  in  the  upper  luggage 
bay  shelf  with  a  new,  improved 
assembly.  This  amendment  is  prompted 
by  reports  which  indicate  that,  under 
certain  conditions,  the  forward  cabin 
door  could  be  forced  to  the  closed 
position  and  held  closed.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  forward  cabin  interior  door 
from  closing  during  takeoff  and  landing, 
which  could  impede  or  hinder  the 
ability  of  passengers  and  crew  to  exit 
through  the  main  entrance  door  during 
an  emergency  evacuation. 
DATES:  Effective  December  20, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
20. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Corporate  Jets.  Inc.,  22070 
Broderick  Drive.  Sterling,  Virginia 
20166.  This  information  maybe 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  N\V.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
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Washington  98055—4056;  telephone 
(206)  227-2797;  £ax  (206)  227-1320. 
SUPPt^MENTARY  INFOftMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Corporate  Jets 
Limited  Model  BAe  125-800A  series 
airplanes  was  published  in  the  Federal 
Register  on  July  26, 1993  (58  FR  39689). 
That  action  proposed  to  require 
replacement  of  the  existing  forward 
caoin  door  retainer  catch  assembly 
located  in  the  upper  luggage  bay  shelf 
with  a  new,  improved  forward  cabin 
door  retainer  catch  assembly. 

Interested  persons  have  been  afforded 
an  opport\mity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tlie  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  wiU  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  The  cost 
of  required  parts  is  expected  to  b«» 
negligible.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $550,  or 
$110  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  nile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prupared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^-22-07    Corporate  Jets  Limited  (Fonneriy 
British  AsroqMca):  Amendment  39- 
8731.  Docket  93-NM-74-AD. 

Applicability:  Model  BAa  125-800A  wries 
airplanes,  ai  listed  in  Corporate  )ets  Limited 
Service  Bulletin  SB.25-6S-25A440A,  dated 
August  19, 1992;  certificated  In  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  pre^dously. 

To  prevent  the  forward  cabin  door  from 
closing  during  takeoff  and  landing,  which 
oould  impede  or  hinder  the  ability  of 
passengers  and  crew  to  exit  through  the  main 
entrance  door  during  an  emergency 
evacuation,  accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  replace  the  existing  forward  cabin 
door  retainer  catch  assembly  located  in  the 
upper  luggage  bay  shelf  with  a  new, 
improved  forward  cabin  door  retainer  catch 
assembly,  Modification  No.  25A440A,  In 
accordance  with  Corporate  Jets  Limited 
Service  Bulletin  SB.25-68-25A440A.  dated 
August  19, 1992. 

(b)  As  of  the  effisctive  date  of  this  AD,  no 
person  shall  install  a  catch  assembly  having 
part  number  2&-8DP1695  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  AhfM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  thitnigh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note:  Information  concerning  the  existence 
of  approved  alternative  metho(ii  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 


(d)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requir«meats  of  this  AD  can  be 
•ccomphshed. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Corporate  Jets  Limited 
Service  Bulletin  SB.25-6&-25A440A,  dated 
August  19. 1992.  This  incorporation  by 
lefnence  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  S  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Corporate  Jets,  Inc.,  22070 
Broderick  Drive,  Starling,  Virginia  20166. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
OfBce  of  the  Federal  Register.  SCO  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC 

(f)  This  amendment  becomes  e&ctive  on 
December  20, 1993. 

Issued  in  Renton,  Washington,  on 
November  2, 1993. 
Damll  M.  Pedersao, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-27375  Piled  11-18-93;  8:45  ami 
BIUJNQ  COOe  4»1»-13-P 


DEPARTMENT  OF  HEALTH  AND 
HIJMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosaga  Form  New  Animal  Drugs; 
Chlortatracycllna  Soluble  Powder 

AGENCY:  Food  and  Drug  Adnunistration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  applicatitin  (NADA)  filed  by  Feed 
Specialties  Co.,  Inc.,  that  provides  for 
the  safe  and  effective  use  of 
chlortotracycUne  soluble  powder  in  the 
drinking  water  of  chickens,  turkeys,  and 
swine  ht  control  and/or  treatment  of 
bacterial  diseases  susceptible  to 
chlortetracycline.  The  approval  reflects 
compliance  with  results  of  the  National 
Academy  of  Sciences/National  Research 
Council  (NAS/NRC),  Drug  Efficacy 
Study  Group's  (DESI)  eveJuation  of  the 
drug's  effectiveness  and  FDA's 
conclusions  concerning  that  evaluation. 
EFFECTIVE  DATE:  November  19, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dianne  T.  McRae.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  MFORMATION:  Feed 

Specialties  Co..  Inc..  Des  Moines.  lA 
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50313,  filed  a  supplement  to  its 
approved  NAOA  65-256  for  Chlortetn4. 
Soluble-O  (chlortetraqrclina 
hydrochloride  (CTC  HCL)  soluble 
powder).  The  drug  is  available  in 
packets  containing  25.6  grams  of  CTC 
HCL  per  7.2  ounces  of  soluble  powder. 
The  drug  is  used  to  prepare  drinking 
water  containing  the  following 
concentrations  of  CTC  HCL:  (1)  200  to 
400  milligrams  per  gallon  (mg/gal)  for 
control  of  infectious  synovitis  k» 
chickens  caused  by  Mycoplasma 
synoviae-.  (2)  400  to  800  mg/gal  for 
control  of  chronic  respiratory  disease 
and  air-sac  infections  in  chickens 
caused  bv  M.  gallisepticum  and 
Escherichia  coli;  and  (3)  400  mg/gal  for 
control  of  infiactious  synovitis  in  turkeys 
caused  by  M.  synoviae.  The  drug  is  also 
used  to  medicate  drinking  water  to 
concentrations  producing  the  following 
CTC  HCL  dosages;  (1)  25  mg/pound  of 
body  weight  in  turkeys  for  control  of 
complicating  bacterial  organisms 
associated  with  bluecomb;  and  (2)  10 
mg/pound  of  body  weight  in  swine  for 
control  and  treatment  of  bacterial 
enteritis  caused  by  E.  coli  and 
Salmonella  spp.  and  bacterial 
pneumonia  associated  with  PasteureUa 
spp.,  Hemophilus  spp.,  and  Klebsiella 
spp.  The  application  was  originally 
approved  October  14, 1966. 

The  drug  was  the  subject  of  a  NAS/ 
NRC  DESI  evaluation  of  effectiveness 
(DESI 0113NV).  The  findings  were 
published  in  the  Federal  Register  of 
July  21. 1970  (35  FR 11646).  NAS/NRC 
evaluated  the  drug  as  probably  effective 
for  growth  promotion  and  feed 
efficiency  and  for  the  treatment  of 
animal  diseases  caused  by  pathogens 
sensitive  to  chlortetracycline.  NAS/NRC 
stated: 

(1)  Claims  made  regarding  "for  prevention 
of  or  "to  prevent"  should  be  replaced  with 
"as  an  aid  in  the  control  of*  or  "to  aid  in  the 
control  of; 

(2)  claims  for  growth  promotion  or 
stimulation  are  disallowed  and  claims  for 
fester  gains  and/or  feed  efficiency  should  be 
stated  u  "may  result  in  iaater  gains  and/or 
improved  feed  efficiency  under  appropriate 
conditions"; 

(3)  each  disease  claim  should  be  properly 
qualified  as  "appropriate  for  use  in  (name  of 
disease]  caused  by  pathogens  sensitive  to 
(name  of  drug)";  if  the  disease  cannot  be  so 
qualified  the  claim  must  be  dropped; 

(4)  claims  pertaining  to  egg  production  and 
hatchability  should  be  changed  to  "May  aid 
maintaining  egg  production  and  hatchability, 
imder  appropriate  conditions,  by  controlling 
pathogenic  micToorganlsms"; 

(5)  the  labels  should  warn  that  treated 
animals  must  actually  be  consuming  enough 
medicated  water  or  medicated  feed  to 
provide  a  therapeutic  dosage  imder  the 
conditions  that  prevail  and,  as  a  precauticm, 
state  tlia  desired  oral  dose  jta  unit  of  animal 


weight  per  day  far  eadi  spedet  as  a  guide  to 
effective  usage  of  tiie  preperatioD  in  drinking 
water  or  feed;  and 

(6)  effective  blood  levels  are  required  for 
each  recaumMmded  dosage. 

FDA  concurred  with  the  NAS/NRC 
findings. 

The  NAS/NRC  evaluation  is 
concerned  only  with  the  drug's 
effectiveness  and  safety  to  the  treated 
animal.  It  does  not  take  into  account  the 
safety  for  food  use  of  food  derived  from 
drug-treated  animals.  Nothing  herein 
will  constitute  a  bar  to  further 
proceedings  with  respect  to  questions  of 
safety  of  the  drug  or  its  metabolites  in 
food  products  derived  bom  treated 
animals. 

Feed  Specialties  Co.,  Inc..  filed  a 
supplemental  NAOA  which  revised  the 
labeling  of  its  product  in  compliance 
with  the  results  of  the  NAS/NRC  DESI 
review  and  FDA's  conclusions.  The 
supplemental  NADA  is  approved  as  of 
October  15, 1993,  and  the  regulations 
are  amended  by  revising  $  520.445b  (21 
CFR  520.445b)  to  reflect  the  approval. 
Section  520.445b  is  further  amended  by 
deleting  the  latter  portion  of  the  NAS/ 
NRC  statement  in  paragraph  (d)(4) 
because  it  has  become  obsolete  since  the 
agency  began  accepting  abbreviated 
NADA's  in  1990  imder  the  Generic 
Animal  Drug  and  Patent  Term 
Restoration  Act  of  1988. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
approval  for  food  producing  animals 
does  not  qualify  fat  marketing 
exclusivity  because  the  supplemental 
application  does  not  contain  reports  of 
new  clinical  or  field  investigations 
(other  than  bioeqfuivalence  or  residue 
studies)  and  new  human  food  safety 
studies  (other  than  bioequivalence  or 
residue  studies)  essentia  to  the 
approval  and  conducted  or  sponsored 
by  the  applicant. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2}(ii)).  a  summary  of 


safety  and  eflisctiveneee  data  and 
information  submitted  to  rapport 
approval  of  this  appUcatian  may  be  seen 
in  the  Dodcets  ManageoMDt  Branch 
(address  above)  betweoi  0  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Snl^ects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  QMnmissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  820-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.Q  360b). 

2.  Section  520.445b  is  amended  in 
paragraph  (b)  by  revising  the  heading 
and  by  adding  the  words  ";  No.  017274 
for  conditions  of  use  as  in  paragraphs 
(d)(4){i)  through  (d)(4)(iii)  of  this 
section"  before  the  period  at  the  end  of 
the  paragraph,  and  by  revising  the 
introductory  text  of  paragraph  (d)(4)  to 
read  as  foUows: 

(GntortMrecyeUne  hydrooMortde  of 
chtefttracycllne  MeuHrta). 

•  •        •        •        • 

(b)  Sponsors.  •  *  • 

•  •       •       •       • 

(d)  •  •  • 

(4)  The  following  uses  of 
chlortetracycline  hydrochloride  in 
drinking  water  were  reviewed  by  the 
National  Academy  of  Sdences/National 
Research  Council  (NAS/NRC)  and  found 
effective: 


Dated:  November  8, 1993. 
Robert  C  LIvingstaB, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc  93-28471  Filed  11-18-93;  8:45  am] 
MLUNO  OODf  «M»-»t-# 


21CFRParta520and526 

Animal  Dniga,  Faada,  and  Ralatad 
Producta;  Change  of  Sponaor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
AdministratiGn  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  qxmsor  for  five  new  animal 
drug  applications  (NADA's)  from  Solvay 


61016 
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Animal  Healtli,  Inc.  to  Noibrook 
Laboratories,  Ltd. 

EWECnVB  DATE:  November  19, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 


and  Drug  Administration,  7500  Standish 
PL,  Rockville.  MD  20855,  301-594- 
1646. 

SUPFliMEMTARY  MFORUATUN:  Solvay 
Animal  Health,  Inc.,  1201  Northland 
Dr..  Mendota  Heights,  MN  55120,  has 


informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and 
interests  in,  the  following  approved 
NADA's  to  Norbrook  Laboratories,  Ltd., 
Station  Works,  Newry  BT  35  6JP, 
Northern  Ireland: 


NAOANumbw 


055-036 
055-050 
055-056 
05S-061 
055-068 


Accordingly,  the  agency  is  amending     ' 
the  regulations  in  21  CFR  parts 
520.90c(b).  520,90dn)).  520.90e(b), 
520.90*0))  and  526.464b(c)  to  reflect  the 
change  of  sponsor. 

List  of  Subjects 

21  CFR  Part  520 

Animal  drugs. 

21  CFR  Part  526 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  Parts  520  and  528  are  amended  as 
follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  Authority  citation  for  21  CFR  part 
520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Connetic  Act  (21  U.S.C.  360b). 

|52a90c    [Amended] 

2.  Section  520.90c  AmpiciUin 
trihydrate  capsules  is  amended  in 
paragraph  (b)  by  removing  "053501" 
and  adding  in  its  place  "055529". 

f520.90d   [AnMnded] 

3.  Section  520.90d  AmpiciUin 
trihydrate  for  oral  suspension  is 
amended  in  paragraph  (b)  by  removing 
"053501"  and  adding  in  its  place 
"055529". 

f52a90e    [AmwtdMq 

4.  Section  520.90e  AmpiciUin 
trihydrate  soluble  powder  is  amended  In 
pangraph  (b)  by  removing  "053501" 
and  adding  in  its  place  "055529". 

|52a90f   [AmendMQ 

5.  Section  520.90f  Aaip/dJlttn 
trihydrate  boluses  is  amended  In 
paragraph  (b)  by  removing  "053501" 
and  adding  in  its  place  "055529". 


Ingredient 


AinpteWn  Trihydrate  Capsules 

AmpidMn  Trihydrate  StMtH*  Powder 

AmpleIMn  Trihydrate  Boluses 

AmpWIln  for  Oral  Susperalon 

CtoxacUUn  Benzathine 


Trade  Name 


PrindlHn 

Prindltin  Soluble  Powder 

PrincMIn  Bolus 

PrincilHn125 

Bovldox 


PART  52e-INTRAMAMMARY  DOSAGE 
FORMS 

6.  The  authority  citation  for  21  CFR 
part  526  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

f526.464b   lAmended] 

7.  Section  526.464b  QoxacUUn 
benzathine  for  intramammary  infusion, 
sterile  is  amended  in  the  introductory 
text  of  paragraph  (c)  by  removing 
"53501"  and  adding  in  its  place 
"055529". 

Dated:  November  12. 1993. 
Roiteit  C  Livingstoii, 
Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  hfedicine. 
IFR  Doc  93-28474  PUed  11-18-93;  8:45  am] 
■LUNQ  cooe  *^to-oi-r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlca  of  the  Secretary 

24  CFR  Part  4 

[Docket  No.  R-93-1491;  FH-2805-F-04] 

RIN  2S01-AB02 

Prohibition  of  Advance  Diaciotura  of 
Funding  Declaiona;  Amendmenta 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  finalizes  an  interim 
rule  to  clarify  certain  of  the  non- 
disclosure requirements  of  section  103 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989,  and 
to  further  elaborate  on  the 
circumstances  to  which  section  103 
applies.  The  purpose  of  section  103  and 
the  Department's  regulations,  which 
implement  section  103  is  to  avoid  unfair 
competition,  by  controlling  the  flow  and 
timing  of  information  concerning  the 
competition. 
EFFtCIIVE  DATE:  December  20. 1993. 


FOR  FURTHER  INFORMATK)N  CONTACT: 
Office  of  Ethics,  room  2158.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street.  SW..  Washington. 
DC  20410.  telephone  nxunber  (202)  708- 
3815  (voice/TDD).  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  (42  U.S.C.  3537a)  (section 
103)  proscribes  the  communication  of 
certain  information  by  Department 
employees  to  persons  not  authorized  to 
receive  that  information  during  the 
selection  process  for  the  award  of 
assistance  by  the  Department.  The 
specific  information  with  which  section 
103  is  concerned  is  addressed  in  the 
Department's  rule  implementing  section 
103.  codified  at  24  CFR  part  4.  This 
information,  referred  to  as  "covered , 
selection  information"  in  part  4,  is 
defined  to  mean  "information:  (1)  That 
is  required  by  statute,  regulation,  or 
order  to  be  confidential;  (2)  that  is 
contained  in  an  application  or  request 
for  assistance;  and  (3)  that  is  otherwise 
used  in  arriving  at  the  Secretary's 
decision  to  make  assistance  available, 
imless  that  information  is  generally 
available  to  the  public."  (See  24  CFR 
4.5.)  The  objective  of  section  103.  and 
24  CFR  part  4.  is  to  preclude  any  person 
from  receiving  or  obtaining  information 
from  the  Department  that  would  give  an 
applicant  an  tmfair  advantage  over  other 
applicants  who  are  competing  for 
financial  assistance. 

In  issuing  the  24  CFR  part  4  final  rule 
published  May  13, 1991  (56  FR  22088). 
the  Department  believed  that  the  rule's 
provisions  were  sufficient  to  meet  the 
objective  of  section  103  without 
Inhibiting  the  exchange  of  information 
that  serves  the  purpose  of  the  individual 
HUD-funded  program  and  the  overall 
objective  of  the  agency.  However, 
during  the  Federal  Fiscal  Year  1991 
funding  cycle,  questions  about  section 
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103  and  the  part  4  rule  were  raised  that 
suggested  that  the  language  of  part  4 
could  be  misinterpreted  to  hinder  HUD 
employees  in  providing  or  obtaining 
information  necessary  to  the 
performance  of  their  responsibilities 
during  the  selection  process. 
Additionally,  the  Department's 
experience  with  implementation  of 
certain  provisions  of  part  4  revealed  that 
some  disclosures  that  were  clearly 
intended  to  be  prohibited  by  section  103 
might  be  interpreted  as  being  permitted. 
Accordingly,  an  interim  rule  was 
published  on  August  4. 1992  (57  FR 
34246)  to  address  these  problems. 

This  interim  rule  amended  24  CFR 
part  4  to  clarify  that  the  non-disclosxue 
provisions  of  section  103  apply  to 
potential  applicants  for  assistance 
before  the  deadline  for  submission  of 
appUcBtions.  The  interim  rule  also 
amended  24  CFR  part  4  to  clarify  that 
providing  technical  assistance  to  HUD 
employees,  and  obtaining  technical 
assistance  from  HUD  employees,  during 
the  selection  pocess  are  legitimate 
program  functions,  Additionally,  the 
August  4, 1992  interim  rule  addressed 
two  instances  when  certain  restrictions 
of  24  CFR  part  4  do  not  apply.  The  first 
involves  the  situation  in  which  there  is 
no  competitive  distribution  of  funds. 
The  second  involves  the  situation  in 
which  there  is  no  competitive  advantage 
to  be  gained  from  a  disclosure  of 
designated  information  after  a  certain 
stage  in  the  selection  process. 

PubUc  comments  were  sohcited  on 
the  August  4, 1992  interim  rule.  No 
comments  were  received  by  the 
expiration  of  the  comment  deadline  on 
October  5, 1992.  Accordingly,  the 
Department  adopts  as  its  final  rule  and 
without  changes,  the  interim  rule 
published  on  August  4, 1992. 

Other  Matters 

Environmental  Impact 

This  rule  is  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  by  24 
CFR  50.20(k)  because  it  relates  to 
internal  administrative  procedures 
whose  content  does  not  constitute  a 
development  decision  nor  affect  the 
physical  condition  of  project  areas  or 
building  sites. 

Executive  Order  12866 

This  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  as  a 
significant  regulatory  action  under 
Executive  Order  12866. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  «rith  the 
Regulatory  Flexibility  Act  (5  U.S.C 


605(b)),  has  reviewed  and  approved  this 
rule,  and,  in  so  doing,  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  small  entities.  The 
focus  of  24  CFR  part  4,  and  of  the 
amendments  made  to  part  4  by  this  rule, 
is  with  the  regulation  of  certain  conduct 
by  HUD  employees  and  by  appUcants 
for  HUD  assistance  dtuing  the  selection 
process  for  the  award  of  financial 
assistance  by  HUD.  Part  4  provides  for 
the  imposition  of  sanctions  on  HUD 
employees  and  applicants  for  HUD 
assistance  determined  to  have  engaged 
in  prohibited  conduct  These  sanctions 
are  not  directed  at  small  entities  per  se. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
rule  is  solely  concerned  with  certain 
kinds  of  conduct  by  HUD  employees 
and  by  applicants  during  the  selection 
process  for  the  award  of  financial 
assistance  by  HUD.  No  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  on  their  relationship 
with  the  Federal  government,  or  on  the 
distribution  of  power  and 
responsibilities  between  them  and  other 
levels  of  government  The  focus  of  24 
CFR  part  4,  and  of  the  amendments 
made  to  part  4  by  this  rule,  is  with  the 
regulation  of  certain  conduct  by  HUD 
employees  and  by  applicants  for  HUD 
assistance  during  the  selection  process 
for  the  award  of  finanded  assistance  by 
HUD.  The  rule  primarily  will  affect 
HUD  employees. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1462  in  the  Department's 
Semiannual  Agenda  of  Regulations 
pubhshed  on  October  25. 1993  (58  FR 
56402,  56414)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  24  CFR  Part  4 

Administrative  practice  and 
procedure.  Government  employees. 


Grant  programs— housing  and 
community  development. 
Investigations,  Loan  programs — Chousing 
and  community  dev^opment.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  adopts 
as  final  and  without  change,  the  interim 
rule  published  on  August  4, 1992  (57  FR 
34246)  that  amended  24  CFR  part  4. 

Dated:  November  4, 1993. 
Henry  G.  Omenx, 
Secretaiy. 

[FR  Doc.  93-28386  Filed  11-18-93;  8:45  am) 
BMJJNO  CODE  4ri«-a-p 


Office  Of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  208 

[Docket  Na  R-09-1691:  FR-^521-1-01] 

RiN  No.  2502-AG16 

Eiectronic  Transmission  of  Required 
Data  for  Certification  and 
Recertiflcation  and  Subsidy  Billing 
Procedures  for  Muitifamily  Subsidized 
Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
ACTION:  Interim  and  final  rule. 

SUMMARY:  This  rule  requires  ovraers  of 
subsidized  multifiunily  projects  to 
submit  certain  data  electronically  to 
HUD  in  a  HUD  prescribed  format 
Electronic  transmission  is  necessary 
because  the  manual  submission  of  HUD 
forms  has  become  a  burden  to  project 
owners,  managers  and  HUD. 

The  final  rule  portion  applies  to  HUD- 
administered  muitifamily  subsidized 
projects  under  the  fbllowins  programs: 
the  Section  236  Interest  Reduction  and 
Rental  Assistance  Payments  program, 
the  Section  8  Housing  Assistance 
Pa}rments  Program  (except  the  Section  8 
Eidsting  Housing  Program  or  the 
Moderate  Rehabihtation  Program),  the 
Section  221(d)(3)  Below  Market  Interest 
Rate  Loan  program,  and  the  Section  101 
Rent  Supplement  Payment  program. 

The  interim  rule  portion  appUes  to 
projects  under  the  following  programs: 
The  Section  202  program  (except 
section  202/8  projects),  the  Section  811 
Supportive  Housing  for  Persons  with 
Disahilities  program,  and  subsidized 
muitifamily  projects  where  State 
housing  finance  and  development 
agencies  and  other  Public  Housing 
/^encies  are  the  Contract 
Administrators. 
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DATES:  Effective  Date:  This  rule  is 
effective  May  20, 1994,  except  for 
S  208.108(b)  which  is  not  effective  until 
March  21. 1994;  and  $  208.108  (c)  and 
(d)  which  will  become  e^ctive  only  as 
provided  by  subsequent  Notice 
published  in  the  Federal  Ragitter. 

Comment  due  date  for  the  interim 
portion  of  the  rule  (8S  208.108(c)  and 
208.108(d)):  January  18, 1994. 
A00RE88E8:  Comments  on  the  interim 
portion  of  this  rule  may  be  submitted  to 
the  Rules  Docket  aerk.  OfBce  of 
General  Counsel,  room  10278, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Late  filed 
comments  will  be  considered  to  the 
extent  practicable.  Communications 
should  refer  to  the  above  docket  ntimber 
and  title.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  at  the  above 
address.  Facsimile  (FAX)  comments  are 
not  acceptable. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  J.  Tahash,  Director,  Planning  and 
Procedures  Division,  Office  of 
Multifamily  Housing  Management, 
room  6182,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-3944.  Hearing  or  speech- 
impaired  individuals  may  caU  HUD's 
TDD  number  (202)  708-4594.  fThese 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  MF0RMAT10N: 
I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimated  or  any  other  aspect  of  this 
collection  of  information,  including 


suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  451 
Seventh  Street,  SW.,  room  10276, 
Washington,  DC  20410-0500;  and  to  the 
Office  of  Information  and  Regulatory 
AfCairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
HUD,  Washington,  DC  20503. 

n.  BackgnNuid 

In  1983  and  1985,  legislative  changes 
were  made  that  significantly  changed 
and  complicated  tenant  rent 
calculations.  As  a  result,  the  Department 
published  a  proposed  rule  on  June  6, 
1988  (53  FR  20649).  which  would 
require  owners  of  some  HUD- 
administered  multifamily  subsidized 

!>roject8  to  electronically  submit  the 
bllowing  forms:  Form  HUD-50059, 
Owner's  Certification  of  Compliance 
with  HUD's  Tenant  Eligibility  and  Rent 
Procedures;  Form  HUD-50059 
Worksheets  to  Compute  Tenant 
Payment/Rent;  Form  HUD-52670, 
Housing  Owner's  Certification  and 
Application  for  Housing  Assistance 
Payments;  and  Form  HUD-52670A  Part 
1,  Schedule  of  Tenant  Assistance 
Payments  Due. 

These  HUD  forms  have  been  updated 
since  1988,  and  in  some  cases  the 
information  collected  in  a  form  has  been 
moved  to  a  new  form.  Although  the 
information  collected  has  not  changed, 
the  HUD  form  numbers  and  titles  have 
dianged.  Accordingly,  in  this  rule,  the 
list  of  forms  covered  in  this  rule  also 
includes:  HUD-52670A  Part  2,  Schedule 
of  Section  8  Special  Claims;  and  HUD- 
52671A  through  D,  Section  8  Special 
Claims  for  Unpaid  Rent/Damages, 
Vacancies  During  Rent-Up,  Regular 
Vacancies,  and  Debt  Service. 

The  programs  covered  in  the 
proposed  rule  published  in  June  1988, 
and  in  the  final  portion  of  today's  rule 
are  HUD  administeied  multifamily 
subsidized  projects  under:  the  section 
236  Interest  Reduction  and  Rental 
Assistance  Payments  Program;  the 
section  8  Housing  Assistance  Payments 
Programs,  including,  but  not  limited  to, 
section  8  Housing  Assistance  Payments 
Program  for  New  Construction  (24  CFR 
part  880),  section  8  Housing  Assistance 
Payments  Program  for  Substantial 
Rehabilitation  (24  CFR  part  881),  section 
8  Housing  Assistance  Payments 
Program.  New  Construction  Set-Aside 
for  section  515  Rural  Rental  Housing 
Projects  (24  CFR  part  884),  Loans  for 
Housing  for  the  Elderly  or  Handicapped 
(24  CFR  part  885),  and  section  8  Loan 
Management  and  Property  Disposition 
Set-aside  program  (24  CFR  part  886);  the 
section  221(d)(3)  Below  Market  Interest 


Rate  program;  and  the  section  101  Rent 
Supplement  program. 

m  the  prop<wed  rule,  the  listing  of 
section  8  Housing  Assistance  Payments 
Programs  did  not  include  the  section  8 
Housing  Assistance  Payments  Program 
for  New  Construction  (24  CFR  part  880). 
the  section  8  Housing  Assistance 
Pavments  Program  for  Substantial 
Rehabilitation  (24  CFR  part  881),  the 
section  8  Housing  Assistance  Payments 
Program— New  Construction  Set-Aside 
for  section  515  Rural  Rental  Housing 
Projects  (24  CFR  part  884),  and  the 
section  8  Loan  Management  and 
Property  Disposition  Set-aside  (24  CFR 

Eart  886).  The  Hst  was  not  intended  to 
a  an  exhaustive  listing  of  all  section  8 
Housing  Assistance  Payments  Programs; 
however,  for  clarification,  in  this  rule 
the  list  is  expanded  to  specifically 
reference  these  programs. 

As  stated  in  tne  proposed  rule,  this 
rule  changes  the  way  in  which  the  data 
is  transmitted  to  HUD  bom  a  paper 
mode  to  an  electronic  mode.  Electronic 
transmission  and  processing  are 
necessary  because  these  HUD  forms 
have  become  a  burden  both  to  the 
project  owners  and  managers,  and  HUD. 
Owners  and  managers  have  the  time 
consuming  task  of  completing  the 
calculations  and  computations  which 
are  prone  to  error,  and  when  errors  are 
found  by  HUD,  retroactive  changes  and 
subsidy  adjustments  are  required.  The 
burden  to  HUD  results  from  insufficient 
HUD  staff  to  perform  the  time 
consuming  t^  of  reviewing  100 
percent  of  the  forms  in  a  timely  manner 
to  verify  the  accuracy  and  completeness 
of  the  information. 

One  of  the  primary  concerns  to  HUD 
and  the  project  owner  and  manager  is 
the  accuracy  of  the  rent  computations 
and  the  subsidy  billings.  To  address 
these  concerns,  several  years  ago  the 
Department  began  to  develop  a 
computer  system  to  collect  all  rental 
assistance  data  and  ensure  the  accuracy 
of  subsidy  payments.  This  system  serves 
as  the  basis  for  the  Department's 
electronic  data  transmission 
requirements  in  lieu  of  hard  copy.  The 
resulting  system  is  called  the  "Tenant 
Rental  Assistance  Certification  System," 
or  TRACS. 

In  June  of  1992,  the  Department 
implemented  a  pilot  program  involving 
two  management  agents.  In  this  pilot 
program  the  Department  began  the  data 
collection  portion  of  TRACS.  The 
Department  extended  the  pilot  program 
to  project  owners  and  management 
agents  in  Region  in  (Philadelphia)  in 
November  of  1992,  and  Region  Vin 
(Denver)  in  December  of  1992.  By  July 
of  1993,  the  Department  extended  the 
pilot  program  to  the  remaining  regions: 
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Region  IV  (Atlanta),  Region  VI  (Fort 
Worth),  Region  V  (Chicago),  Region  Vn 
(Kansas  Qty),  Region  II  ffJew  York). 
Region  I  (Boston),  Region  X  (Seattle), 
and  Region  IX  (San  F^randsco). 

In  the  pilot  program,  the  Department 
encouraged  program  participants  to 
begin  transmitting  data  electronically  to 
HUD.  Participants  in  the  pilot  program 
in  Regions  in  and  Vm  were  given  the 
option  of  either  sending  copies  of  the 
certifications  to  HUD  for  data  entry,  or 
electronically  submitting  the  data. 
Participants  in  the  remaining  regions 
electronically  submit  the  necessary  data. 
Each  program  participant  continues  to 
submit  and  correct  the  changed 
certifications  and  recertifications  on  a 
monthly  basis  and  builds  an  accurate 
database  for  each  project  over  a  one-year 
timetable.  The  time  spent  by 
participants  in  initiating  electronic 
transmission  and  making  corrections  to 
the  data  submissions  is  offset  by  future 
savings  in  the  recertification  process 
and  monthly  subsidy  billings,  as  well  as 
increased  accuracy  and  speed  associated 
with  the  certification  and  recertification 
process,  and  the  reduced  number  of 
HUD  adjustments  and  paperwork 
required  by  these  adjustments.  The 
Department  believes  that  the 
implementation  of  the  pilot  program  on 
a  staged  basis  prior  to  tnis  rule  will  help 
ensure  the  development  of  an  orderly, 
timely  and  effective  national  database. 

A.  Pinal  Rule 

In  the  final  portion  of  this  rule, 
owners  and  agents  covered  by  the 
proposed  rule  who  currently  use 
automated  software  packages  to  process 
certifications  and  recertifications  and 
provide  subsidy  billings  to  HUD  are 
required  to  update  their  software 
packages  and  begin  electronic 
transmission  of  mat  information  by 
March  21, 1994.  It  is  important  for 
owners  and  agents  in  this  group  (i.e. 
those  who  are  already  automated)  to 
note  that  while  some  software  packages 
currently  print  on  the  appropriate  HUD 
forms  or  facsimiles,  these  software 
packages  may  not  allow  an  electronic 
transmission  in  accordance  with  HUD 
specifications.  An  electronic 
transmission  consists  of  information 
from  those  forms  which  is  organized 
into  various  categories  or  actions  and 
transmitted  in  an  ASCII  fixed  format 
(not  field  delimited).  These  fixed  format 
ASCn  files  will  deliver  the  data  with  the 
field  lengths  as  specified  by  HUD  in  a 
user's  guide  which  has  already  been 
provided  to  each  project. 

Nonautomated  owners  and  agents 
(i.e.,  those  who  currently  prepare  the 
certification,  recertification,  and  subsidy 
billing  manually)  should  immediately 


begin  to  obtain  information  on  the  cost 
of  purchasing  hardware  or  software,  or 
both,  to  determine  whether  it  is 
financially  feasible  to  purchase  these 
items  or  whether  these  project  owners 
and  managers  should  contract  out  the 
electronic  transmission  of  certifications, 
recertifications  and  subsidy  billings  to 
another  entity.  These  owners  and  agents 
must:  complete  the  search  and  either 
piirchase  the  necessary  hardware  or 
software,  or  sign  service  contracts, 
complete  their  data  loading,  and  begin 
electronic  transmission  by  May  20, 
1994. 

Owners  and  agents  subject  to  the  final 
portion  of  this  rule  may  volimtarily 
participate  after  December  20, 1993  if 
they  so  desire.  The  Department 
encourages  program  participants  to 
begin  electronic  transmission  as  soon  as 
the  capability  exists.  An  earlier 
transmission  will  allow  time  for  owners 
of  these  projects  to  correct  errors  found 
during  the  data  load  into  the  automated 
software.  These  corrections  will  help 
minimize  the  number  of  errors  found 
when  formerly  manual  certifications 
enter  the  Department's  TRACS  system, 
as  well  as  help  minimize  an  initial  surge 
of  certifications  into  the  TRACS  system 
itself  from  the  number  of  currently 
nonautomated  projects. 

While  owners  of  section  221(d)(3) 
BMIR  projects  have  not  been  required  to 
submit  a  form  HUD  50059  for  a  number 
of  years,  this  final  rule  requires  those 
owners  to  submit  an  automated  form 
HUD  50059  for  all  tenants.  This  final 
rule  implements  similar  changes  for  the 
section  236  program  as  well.  Currently, 
ovimers  of  section  236  projects  submit 
the  form  HUD  50059  for  all  tenants 
receiving  assistance  payments  (i.e., 
section  8,  Rent  Supplement,  and  Rental 
Assistance  Payments).  Owners  of  these 
projects  submit  the  form  HUD  50059  for 
tenants  who  do  not  receive  section  8, 
Rent  Supplement,  or  RAP  (i.e.,  those 
who  pay  less  than  market  rent)  only  if 
required  by  the  HUD  field  office  or  the 
contract  administrator.  This  final  rule 
requires  owners  of  section  236  projects 
to  submit  the  form  HUD  50059  for 
tenants  paying  less  than  market  rent  as 
well  as  tenants  pa}ring  an  assisted  rent 
under  section  8.  Rent  Supplement  or 
RAP. 

Finally,  in  addition  to  electronically 
submitting  data  to  HUD  following  the 
effective  date  of  the  rule,  owners  and 
agents  are  required  by  this  final  rule  to 
electronically  transmit  tenant  data  for 
the  12  months  preceding  the  effective 
date  of  the  rule.  (See  paragraph  H  under 
"other  matters"  for  the  justification  for 
this  retroactive  implementation.) 


B.  Interim  Rule 

The  interim  portion  of  this  rule 
applies  to  all  remaining  subsidized 
section  202  projects,  which  include: 
Section  202  projects  with  rent 
supplement  or  loan  management  set 
aside,  section  202  projects  with  section 
162  assistance,  and  section  202 
Supportive  Housing  for  the  Elderly.  In 
the  case  of  partially  assisted  section  202 
projects,  owners  are  reqiiired  to 
electronically  transmit  data  only  for 
those  units  receiving  Rent  Supplement 
or  section  8. 

The  interim  rule  also  applies  to 
section  811  Supportive  Housing  for 
Persons  with  Disabilities  projects,  and 
subsidized  multifamily  projects  where 
State  housing  finance  and  development 
agencies  and  other  Public  Housing 
Agencies  are  the  Contract 
Administrators. 

The  programs  covered  by  the  interim 
portion  of  this  rule  are  added  to  this 
rule  today  since  they  are  now  included 
in  HUD'S  TRACS  system.  However,  the 
Department  has  susf>ended  the  effective 
date  of  the  interim  portion  of  the  rule  to 
give  these  previously  uncovered  groups 
enough  time  to  prepare  for  automation. 
The  Department  will  in  the  near  future 
publish  a  Notice  of  Effective  Date  in  the 
Federal  Register  to  establish  a  date  for 
electronic  transmission  by  groups 
covered  by  the  interim  portion  of  this 
rule.  This  effective  date  will  not  be 
before  May  20, 1994.  However,  owners, 
management  agents  and  contract 
administrators  subject  to  the  interim 
rule  may  voluntarily  participate  after 
December  20, 1993  if  they  so  desire,  and 
the  Department  encourages  early 
program  participation.  An  earlier 
transmission  will  allow  time  for  these 
projects  to  correct  errors  found  during 
the  data  load  into  the  automated 
software.  These  corrections  will  help 
minimize  the  number  of  errors  found 
when  these  groups  are  later  required  to 
begin  electronic  transmission,  as  well  as 
help  minimize  an  initial  sxirge  of 
certifications  into  the  TR.\CS  system 
itself  from  the  number  of  currently 
nonautomated  projects. 

As  with  the  nnal  rule,  groups  subject 
to  the  Interim  portion  of  the  rule  will 
also  be  required  to  transmit  tenant  data 
for  the  12  months  preceding  the 
effective  date  of  the  interim  rule.  (See 
paragraph  H  under  "other  matters"  for 
the  justification  for  this  retroactive 
implementation.) 

"The  Department  is  seeking  comments 
for  the  interim  portion  of  today's  rule. 
The  Department  is  particularly 
interested  in  comments  from  contract 
administrators  (State  housing  finance 
and  development  agencies  and  other 
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Public  Housing  Agendet),  and  will 
carefully  consider  these  comments  in 
developing  the  final  rule. 

Finally,  the  phasing  in  of  the  various 
categories  of  project  owners  in  this  rule 
is  accomplished  by  establishing 
different  categories  in  §208.104 
(entitled  "Applicability")  and  §  208.108 
(entitled  "Requirements").  When  the 
interim  nonion  of  this  rule  is  published 
as  a  final  rule,  the  Department  will 
eliminate  the  categories  in  §§  208.104 
and  208.108  since  they  will  no  longer  be 
necessary  or  useful. 

m.  Discussion  of  Public  Comments 
From  Proposed  Rule 

The  Department  received  65  public 
comments  and  one  comment  from  a 
HUD  Field  Office  on  the  proposed  rule. 
The  commenters  included:  the  Fanners 
Home  Administration  of  the  Department 
of  Agriculture,  information  system 
companies,  an  association  of  HUD 
management  agents,  a  national  leased 
housing  association,  a  State  association 
of  homes  and  services  for  the  aging,  and 
numerous  management  companies. 
Most  commentators  were  favorable  to 
the  rule,  although  many  expressed 
concern  with  some  aspect  of  the  rule.  As 
a  result  of  these  comments,  the 
Department  has  made  some  revisions  to 
the  proposed  rule  which  are 
incorporated  in  this  interim  and  final 
rule.  The  following  discussion 
simimarlzes  the  comments  and  provides 
HUD's  responses  to  those  comments. 
Every  comment  was  reviewed  and 
considered,  although  it  may  not  be 
specifically  addressed  in  this  preamble. 

A.  Timeframe 

A  large  number  of  commentators 
as^rted  that  six  months  was  not  a 
reasonable  timeframe  to  enable  them  to 
purchase  the  necessary  equipment,  have 
their  staff  properly  trained,  and  correct 
the  problems  that  arise  with  any  new 
computer  system.  These  commentators 
suggested  that  HUD  extend  the 
timeframe  for  implementation  from  a 
period  of  12  to  18  months,  with  12 
months  to  test  the  system  and  reduce  or 
eliminate  errors,  and  an  additional  6 
months  for  full  implementation. 

The  Department  nas  carefully 
considerwl  these  comments,  and  has 
decided  to  give  owners  who  are 
currently  automated  four  months  to 
update  the  software,  and  begin 
electronic  transmission.  For  project 
owners  who  are  not  currently 
automated,  the  rule  provides  for  six 
months  to  prepare  for  electronic 
transmission.  Since  1988  many  project 
owners  havo  acquired  computers  and 
become  automated.  As  result  of  the  pilot 
program  and  discussions  with  the 


industry  over  the  ensmng  years  since 
publication  of  the  proposed  rule,  many 
project  owners  are  already  prepared  for 
electronic  transmission.  Moreover,  the 
Department  is  aware  of  at  least  four 
computer  vendors  with  completed 
software  packages  designed  for 
electronic  transmission  of  the  required 
data  to  HUD.  While  a  longer  timeframe 
may  have  been  apnropriate  five  years 
ago.  today  it  is  no  longer  appropriate. 

B.  Costs  Attributable  to  This  Electronic 
System 

Several  commentators  criticized  the 
Department's  limitation  on  the  costs  of 
automating  the  electronic  transmission 
of  data,  including  the  cost  of  purchasing 
and  maintaining  computer  hardware  or 
software,  or  both,  or  the  cost  of 
contracting  for  such  services,  to  boat 
line  activities  of  certification, 
wcertificatf  on  and  subsidy  billings.  This 
regulation  encompasses  only 
certification,  recertification  and  subsidy 
billings,  and.  therefore,  can  only 
authorize  costs  for  those  functions. 
However,  good  business  practices 
dictate  that  Field  Offices  will  authorize 
other  computer  costs  on  a  case-by-case 
basis  when  processing  fiituire  rent 
increase  requests. 

C.  Cost  Effectiveness 

In  response  to  public  comments 
questioning  the  point  at  which 
automation/electronic  transmission  is 
not  cost  effiBctive,  the  Department  has 
reconsidered  and  changed  the  manner 
in  which  we  will  determine  cost 
effectiveness.  The  Department 
anticipates  that  the  large  number  of 
vendors  competing  in  the  marketplace 
will  cause  the  cost  of  automation/ 
electronic  transmission  to  be  reasonable, 
and  a  greater  munber  of  owners  will 
therefore  be  able  to  purchase  and 
maintain  their  own  equipment  at  each 
project  site.  However,  the  decision  to 
purchase  and  maintain  the  necessary 
equipment  and  services  at  each  project 
site,  or  at  a  central  location,  or  to 
contract  for  the  automation/electronic 
transmission  function,  wUl  only  be 
made  by  each  project  ovraer. 

The  Department  will  not  establish  a 
formula  for  owners  to  follow  in  their 
deliberations  of  choosing  between 
contracting  out  for  automation/ 
electronic  transmission  vereus 
purchasing  hardware  and  software  for 
automation/electronic  transmission. 

D.  Exemptions  to  Computer  Automation 

The  proposed  rule  sought  comments 
on  the  advisability  of  granting 
exceptions  to  the  rule's  applicability 
where  a  project  owner  could  show  it 
was  not  cost  efiiective  to  automate  and 


electronically  transmit  the  required  data 
to  HUD.  Many  commentators 
recommended  that  the  Department 
exempt  small  project  owners.  The 
commentators  varied  on  what  would  be 
considered  a  small  project  owner,  with 
some  suggesting  fewer  than  100  units, 
some  suggesting  fewer  than  50  units, 
and  some  suggesting  fewer  than  25 
units. 

The  Department  has  decided  not  to    ° 
provide  any  exemption  in  the 
regulations.  One  of  the  commentators  to 
the  proposed  rule  stated  that  based 
upon  its  experience,  there  is  no 
conceivable  sitiiation  where  automation 
through  a  service  organization  is  not 
cost  effective,  even  for  smaller  projects. 
For  smaller  projects  and  partially 
assisted  projects  with  few  subsidized 
units,  there  are  several  organizations 
nationwide  that  prepare  the  HUD 
paperwork  for  many  projects  on  a 
monthly  basis  for  a  per  unit  fee.  These 
organizations,  like  software  vendors,  are 
completing  their  system  updates  to 
comply  with  the  Department's 
electronic  transmission  criteria.  ' 
Additionally,  local  management  agents, 
local  management  associations  and 
management  agents  with  centralized 
facilities  have  indicated  a  desire  to  act 
as  service  organizations  for  smaller 
projects  and  partially  assisted  projects 
in  their  locale.  Finally,  since  1988,  the 
price  of  computer  hardware  has 
dropped  dramatically,  making  it 
possible  even  for  smaller  project  owners 
and  partially  assisted  project  owners  to 
afford  computers. 

One  of  HUD's  objectives  with  this  rule 
is  to  improve  overall  project 
management.  Another  goal  of  this  rule 
is  to  assist  the  Department  in 
maintaining  accurate  records  of  all 
outstanding  HUD  assistance  obligations 
for  future  appropriation  requests  from 
Congress.  These  goals  cannot  be  met  if 
the  Department  exempts  smaller  project 
owners. 

While  the  Department  would  prefer 
each  project  to  obtain  its  own  hardware 
and  software,  owners  may  elect  either  to 
contract  out  or  centralize  the  electronic 
transmission  function.  However,  when 
owners  and  managere  of  smaller  or 
partially  assisted  projects  contract  out 
the  electronic  transmission  function,  or 
when  ownera  of  multiple  projects 
centralize  the  transmission  function, 
they  are  required  to  continue  to  retain 
the  ability  to  monitor  the  day-to-day 
operations  of  the  project  at  the  project 
site  and  bo  able  to  demonstrate  that 
abihty  to  the  relevant  HUD  Field  Office. 

E.  Form  of  Data  Tmnsmittal 

Many  commentatora  criticized  the 
proposed  rule  for  requiring  transmission 
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on  a  5V4  inch  floppy  disk.  The 
commentators  suggested  that  the 
Department  accept  other  forms  of  data 
transmittal,  including  the  use  of 
magnetic  tape,  modems  and  3Vi  inch 
disks.  The  Department  agrees  with  these 
commentators.  Tlie  Department  is  now 
capable  of  accepting  electronic 
transmission  throu^  several  media. 
Actual  electronic  transmission  may  be 
in  one  of  several  media  types:  the 
electronic  network  via  modem,  SVi  inch 
or  3V2  inch  floppy  disks,  or  magnetic 
tape. 

F.  Nonconforming  Software 

Some  commentators  complained  that 
they  had  spent  considerable  amounts  of 
time,  money,  and  effort  developing 
automated  programs  that  do  not 
currently  meet  the  HUD  electronic 
transmission  format  specifications.  The 
Department  cannot  tailor  its  electronic 
data  specifications  to  the  individual 
needs  of  project  owners  and 
management  companies.  These 
programs  must  be  adapted  to  comply 
with  the  HUD  electronic  transmission 
format  specifications.  Owners  can 
design  one  or  more  system  interfaces, 
purchase  existing  software  or  reprogram 
their  existing  systems  to  comply  with 
the  HUD  electronic  transmission  format 
specifications. 

G.  Sources  of  Funds 

Many  respondents  requested  the 
ability  to  cost  out  these  expenses 
through  releases  from  the  Replacement 
Reserve  Account,  as  a  project  expense  to 
be  paid  out  of  project  income,  or  as  an 
expense  to  be  reflected  in  the  annual 
financial  statement  and  ultimately  part 
of  a  rent  increase. 

These  respondents  have  legitimate 
concerns  which  have  been  carefully 
considered  by  the  Department.  In 
response  to  these  concerns,  the 
Department  has  determined  that  these 
expenses  may  be  borne  out  of  project 
operating  costs  and  paid  out  of  project 
income,  part  of  a  rent  increase,  released 
as  a  loan  from  the  Replacement  Reserve 
Account,  or  released  from  the  Residual 
Receipts  Account.  Should  the 
Replacement  Reserve  Account  become 
the  project's  main  source  of  funds  in 
purchasing  the  hardware  or  software,  or 
both,  these  funds  are  expected  to  be 
repaid  within  a  five  year  period.  (See 
208.112  (c)  and  (d)). 

H.  Miscellaneous 

A  series  of  other  comments  concerned 
issues  such  as  logistics,  potential 
owner/manager  staffing  problems, 
cooperation  between  owners,  managers 
and  vendors,  and  procedures  for 
granting  extensions  or  waivers.  Where  it 


is  appropriate,  such  issues  will  be 
discxlssed  in  training  sessions,  or 
through  written  instructions  in  the  form 
of  notices  or  handbook  revisions. 

/.  Withdrawal  of  the  Use  of  the  Term 
"HUD  Approved  Vendor" 

Due  to  the  significant  legislative 
changes  which  complicated  the  tenant 
rent  computations  in  1983  and  1985,  the 
Department  established  procedures  for 
approving  systems  whicn  automated 
rent  computations  and  billings  and 
allowed  automation  costs  as  eligible 
project  expenses.  Because  the 
Department  has  revised  the  manner  in 
which  the  data  requirements  are 
transmitted  to  HUD  by  owners  from  a 
paper  mode  to  an  electronic 
transmission,  we  are  withdrawing  the 
use  of  the  term  "HUD  approved 
vendor".  That  terminology  applied  to 
those  software  vendors  who  submitted 
software  packages  for  HUD  review  of  the 
accuracy  and  compliance  with  HUD 
standards  tmder  testing  standards  in 
1983  or  1985.  That  approval  process  is 
no  longer  in  effect.  "Hierefbre,  the  term 
"HUD  Approved  Vendor"  is  no  longer 
authorized. 

IIL  Other  Matters 

A.  Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (0MB) 
under  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  0MB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  as 
provided  imder  the  section  of  this 
preamble  entitled  "Addresses." 

B.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
poUdes  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

C.  Executive  Order  12612,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 


Specifically,  this  rule  is  directed  to 
owners  of  multifamily  housing  projects, 
and  will  not  impinge  upon  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  order, 

D.  Executive  Order  12606.  the  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
femily  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
pohcies  and  programs  relate  to  family 
concerns. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b]]  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  changes  the  way  in  which  the  data 
is  transmitted  to  HUD,  and  all  costs 
associated  with  implementation  of  the 
electronic  transmission  will  be 
considered  project  operating  costs,  the 
rule  is  not  expected  to  have  a  significant 
economic  impact. 

F.  Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  25. 
1993  (58  FR  56402)  \mder  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act,  and  therefore  was 
submitted  to  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  of  the  Senate 
and  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act 

G.  Justification  for  Interim  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  pubUc  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  noUce  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
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the  interim  portlan  of  this  nils  for  efiect 
without  fint  soiidtiiig  public  comment 
in  that  prior  public  procedure  it 
contrary  to  public  interest  because  the 
Department  needs  a  computer  tracking 
ayvtem  to  accurately  determine  the 
amount  of  appropriations  necessary  to 
satisfy  outstanding  federal  housing 
obhgations. 

H.  Justification  for  Retroactivity 

The  Department  has  several 
compelling  reasons  to  require  owners  to 
submit  tenant  data  for  the  12  months 
preceding  the  effective  date  of  this  rule. 
Collecting  tenant  data  electronically  for 
the  12  months  preceding  the  effective 
date  of  the  rule  will  allow  the 
Department  to  provide  Congress  with 
acoirate  budget  estimates,  and  will 
allow  the  Department  to  accurately 
forecast  its  contract  needs,  thus 
eliminating  the  possibility  in  the  future 
of  having  to  request  large  increases  in 
amendment  money.  Under  the  present 
manual  system,  the  Department  cannot 
accurately  project  these  needs  and, 
therefore,  must  rely  on  sizable, 
unpredictable  amendments  to  contracts. 


The  retroectlTe  requirement  will  also 
allow  field  offices  to  redirect  their 
limited  resources  through  Headquarters' 
determinations  of  amendment  needs. 
The  Department  currently  determines 
its  amendment  needs  e&ch  year  by 
requesting  field  offices  to  analyze  and 
Justify  their  individual  needs.  When 
TRACS  is  fully  operational,  it  will 
provide  for  electronic  transfer  of  tenant 
data  and  billing  information  to 
Headquarters,  and  identify  amendment 
needs,  thus  eliminating  this  staff 
intensive  analysis  by  field  offices. 

Finally,  by  collecting  tenant  data 
retroactively,  the  Department  will  be 
able  to  implement  the  cross-check  of 
tenant  incomes  reported  on  the  tenant 
certifications  and  recertifications  with 
data  kept  by  Federal  and  state  agencies, 
and  will  be  able  to  assure  accurate 
pajrments  to  owners.  Under  the  current 
system  ownera  prepare  vouchera  which 
are  manually  reviewed  by  HUD.  The 
HUD  Inspector  General  has  identified 
that  some  field  offices,  due  to  staffing 
shortages,  either  cannot  perform  these 
reviews  or  they  perform  them  months 


Description 


Electronic  transfer  of  Infomurtlon 


FY  "93 


FY -94 


FY  "SS 


FY  -98 


Number  of  re- 
spondents 


2.106.118 
6S.138 


2.127.831 
43.425 

~2!T48i43 
21.713 


2,149.543 
21.713 


Responses  per 
respondent 


Total  annual 
response 


after  the  billings  are  submitted  The 
automated  system  will  assure  accurate 
billings  and  will  allow  field  offices  to 
redirect  their  resources.  This  retroactive 
provision  means  that  when  this 
regulation  becomes  effective.  TRACS 
will  have  full  data  capability,  allowing 
the  Department  immediately  to 
accxirately  project  budget  needs  and 
fully  monitor  assistance  payments. 
Without  this  retroactive 
implementation,  these  benefits  of 
TRACS  will  not  be  fully  realized  imtil 
one  year  following  the  effective  date  of 
this  rule. 

/.  Paperwork  Reduction  Act 

The  Information  collection 
requirements  contained  in  section 
208.108  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  iinder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501- 
3520).  In  accordance  with  0MB 
regulations,  the  following  chart  is 
provided  to  describe  the  collection  of 
information  requirements. 


2.106,118 
65.138 

i.w'.wi 

43.425 


2.148.543 
21,713 


2,148543 
21,713 


Minutes 
per  re- 
sponse 


55 
65 


55 

65 


55 
66 


55 
65 


Hours  per  re- 
sponse 


0.916666 
1.083333 

0il6666 
1.083333 

6il6666 
1.083333 


0.816666 
1.083333 


Totsy  hours 


1.830.608 
70.566 


2.001.174 

1.950.512 

47.043 


1,997,556 

1.970,414 

23.522 


1,997,556 

1.970.414 

23,522 


2.997.556 


Average  annual  burden  houra  for  FY 
1993-1996  is:  2,003.634. 

The  total  cost  to  the  respondent  based 
on  an  average  of  2,003,634  annual  houra 
at  a  manager's  pay  scale  of  $10.00  per 
hour  {which  includes  labor  and 
overhead)  is  estimated  at  $20,036,340. 

List  (rf  Subjects  In  24  CFR  Part  208 

Computer  technology:  automatic  data 
processing.  Data  processing.  Electronic 
data  processing,  Subsidies:  grant 
programs,  rent  subsidies. 

Accordingty.  titie  24.  chapter  n.  of  the 

Code  of  Federal  Regulations  is  amended     f  208.101    PurpoM. 

by  adding  a  new  part  208  to  read  as 
follows: 


PART  208— ELECTRONIC 
TRANSMISSION  OF  REQUIRED  DATA 
FOR  CERTIFICATION  AND 
RECERTIFICATION  AND  SUBSIDY 
BILLJNQ  PROCEDURES  FOR 
MULTIFAMILY  SUBSIDIZED 
PROJECTS 


S«c. 

208.101 

208.104 

208.106 

208.112 


Purpose. 
Applicability. 
Requirements. 
Cost 

Autfaoritjr:  12  UAC  ITOls.  17151, 171SS- 
1: 42  U.S.C  1437f  and  3535(d). 


The  purpose  of  this  part  is  to  require 
ownera  of  subsidized  multi&mily 
projects  to  electronically  submit  certain 


data  to  HUD  for  the  programs  listed  In 
§  208.104.  This  electronically  submitted 
data  is  required  by  HUD  Forms,  Owner's 
Certification  of  Compliance  witii 
Tenant's  Eligibility  and  Rent  Procedure, 
Worksheets  to  Compute  Tenant 
Payment/Rent  (Form  HUD-50059  and 
50059  WoAsheets),  and  the  Monthly 
Subsidy  Billing  Forms,  Housing 
Owner's  Certification  and  Application 
for  Housing  Assistance  Payments 
(HUD-52670),  Schedule  of  Tenant 
Assistance  Payments  Due  (HUD- 
S2670A.  Part  1).  Schedule  of  section  8 
Special  Claims  (HUI>-52670A.  Part  2). 
and  Special  Claims  Worksheets,  HUD- 
52671 A  through  D),  as  applicable. 
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|20a.104   AppUeibillty. 

(a)  This  part  applies  to  HUD 
administered  subsidized  multifunily 
projects,  either  insured  or  non-insured, 
under: 

(1)  The  section  236  Interest  Reduction 
and  Rental  Assistance  Payments 
program; 

(2)  The  section  8  Housing  Assistance 
Payments  Programs,  incluc^g,  but  not 
limited  to,  section  8  Housing  Assistance 
Payments  Programs  for  New 
Construction  (24  CFR  part  880),  section 
8  Housing  Assistance  Payments  Program 
for  Substuitial  Rehabilitation  (24  CFR 
part  881),  section  8  Housing  Assistance 
Payments  Program,  New  Construction 
Set- Aside  for  section  515  Riu^  Rental 
Housing  Projects  (24  CFR  part  884): 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  (24  CFR  part  885)  and 
section  8  Loan  Management  and 
Property  Disposition  Set-aside  program 
(24  CFR  part  886); 

(3)  The  section  221(d)(3)  Below 
Market  Interest  Rate  Housing  for  Low 
and  Moderate  Income  Mortgage 
Insurance  program  (24  CFR  part  221); 
and 

(4)  The  section  101  Rent  Supplement 
program  (24  CFR  part  215). 

(b)  This  part  applies  to  those 
multifamily  projects  having  subsidy 
contracts,  either  insured  or  non-insured, 
where  State  bousing  finance  and 
development  agencies  and  other  Public 
Housing  Agencies  are  the  subsidy 
contract  administrator  \mden 

(1)  The  section  236  Interest  Reduction 
and  Rental  Assistance  Payments 
program  (24  CFR  part  236); 

(2)  The  section  8  Housing  Assistance 
Payments  Programs,  inclu(fing,  but  not 
limited  to,  section  8  Housing  Assistance 
Payments  Program  for  New 
Construction  (24  CFR  part  880),  section 
8  Housing  Assistance  Pajnments  Program 
for  Substantial  Rehabilitation  (24  CFR 
part  881),  and  section  8  Housing 
Assistance  Payments  Program,  New 
Constniction  Set- Aside  for  section  515 
Rural  Rental  Housing  Projects  (24  CFR 
part  884); 

(3)  The  section  221(d)(3)  Below 
Market  Interest  Rate  Housing  for  Low 
and  Moderate  Income  Mcfftgage 
Insurance  Program  (24  CFR  part  221); 
and 

(4)  The  section  101  Rent  Supplement 
program  (24  CFR  part  215). 

(c)  This  part  applies  to  all  other 
subsidized  section  202  projects,  which 
include:  section  202  projects  with  rent 
supplement  or  loan  management  set 
aside,  section  202  projects  with  section 
162  assistance,  and  section  202 
Supportive  Housing  for  the  Elderly. 
This  part  also  applies  to  section  811 


Suppcstive  Housing  for  Persons  With 
Disabilities. 

(d)  This  part  does  not  apply  to  the 
section  8  Existing  Housing  Program  or 
the  Moderate  Rehabilitation  program. 

|20a.108    Requkemanlr 

(a)  Project  own«s  of  applicable 
projects  under  S  208.104(a)  who 
currently  use  an  automated  software 
package  to  process  certifications  and 
recertifications  and  to  provide  subsidy 
billings  to  HUD  must  update  their 
software  packages  and  begin  electronic 
transmission  of  that  data  in  a  HUD 
specified  format  by  March  21, 1994. 
liiese  project  owners  are  required  to 
transmit  data  collected  for  the  12 
months  preceding  March  21. 1994,  as 
well  as  data  collected  on  or  after  this 
date. 

(b)  Nonautomated  project  owners  and 
agents  (those  owners  and  agents  that 
currently  prepare  the  certification, 
recertification,  and  subsidy  billing 
forms  manually)  of  applicable  projects 
imder  S  208.104(a)  must: 

(1)  Complete  the  search  and  either 
obtain  the  necessary  hardware  or 
software,  or  sign  service  contracts; 

(2)  Complete  their  data  loading:  and 

(3)  Begin  electronic  transmission  by 
May  20, 1994.  These  project  owners  are 
required  to  transmit  oata  collected  for 
the  12  months  preceding  May  20. 1994, 
as  well  as  data  collected  on  or  after  this 
date. 

(c)  Project  owners  of  applicable 
projects  under  S  208.104(b)  must 
electronically  transmit  data  for 
certification,  recertification  and  subsidy 
billing  procedures  in  a  HUD  specified 
format  to  the  contract  administrator. 
State  housing  finance  and  development 
agencies  and  Public  Housing  Agencies 
that  serve  as  the  subsidy  contract 
administrator  must  accept  the  electronic 
transmission  of  the  HUD  forms  listed 
below  in  $  208.108(e)  bom  the  projects 
they  administer,  and  electronically 
transmit  that  data  to  HUD  in  a  HUD 
specified  format  These  project  owners 
are  required  to  transmit  data  collected 
for  the  12  mcmths  preceding  the 
effective  date  of  the  rule,  as  well  as  data 
collected  on  or  after  the  effective  date  of 
the  rule. 

(d)  Project  owners  of  applicable 
projects  under  §  208.104(c)  must 
electronicaUy  transmit  data  for 
certification,  recertification  and  subsidy 
billing  procedures  to  HUD  in  a  HUD 
specified  format.  In  the  case  of  partially 
assisted  section  202  projects,  owners  are 
reouired  to  electronically  transmit  data 
only  for  subsidized  units.  These  project 
owners  are  required  to  transmit  data 
collected  for  the  12  months  preceding 
the  effective  date  of  the  rule,  as  well  as 


data  collected  (m  at  after  the  effective 
date  of  the  rule. 

(e)  Electronic  transmission  consists  of 
data  transmitted  from  the  HUD-SOOSg. 
50059  woricsheets.  52670  and  52670A, 
Parts  1  and  2  and  52671  A  thnnigh  D 
correctly  formatted  in  accord  Wiethe 
HUD  data  requirements  and  in  Ueu  of 
the  hard  copy  forms. 

1208.112    Coet 

(a)  The  costs  of  the  electronic 
transmission  of  the  correctly  formatted 
data,  including  either  the  purchase  and 
maintenance  of  computer  hardware  or 
software,  or  both,  the  cost  of  contracting 
for  those  services,  or  the  cost  of 
centralizing  the  electronic  transmission 
function,  shall  be  considered  project 
operating  costs  to  be  paid  from  project 
income,  and  considered  project 
operating  costs  for  the  purpose  of 
processing  and  approving  requests  for 
HUD  approval  of  rent  increases. 

(b)  At  the  owner's  option,  the  cost  of 
the  computer  software  may  include 
service  contracts  to  provide 
maintenance  or  training,  or  both. 
Regardless  of  whether  an  owner  obtains 
service  contracts  to  provide 
maintenance  or  training  or  both,  the 
software  must  be  updated  to  incorporate 
changes  or  revisions  in  legislation, 
regulations,  handbooks,  notices  or  HUD 
electronic  transmission  data  format 
requirements. 

(c)  The  source  of  funds  for  the 
purchase  of  hardware  or  software,  or 
contracting  for  services  for  electronic 
transmission,  may  include  ourent 
project  operating  income;  an  expense 
item  in  processing  rent  increases;  a  loan 
from  the  Reserve  for  Replacement 
Account,  or  a  release  from  the  Residual 
Receipts  Account. 

(d)  A  loan  from  the  Reserve  fat 
Replacements  Account  must  be  repaid 
within  a  five  year  period  from  the 
release  date. 

(e)  Owners  of  smaller  projects  or 
partially  assisted  projects  with  few 
subsidized  units  tiiat  determine  that  the 
purchase  of  hardware  and/ or  software  is 
not  cost  effective  may  contract  out  the 
electronic  data  transmission  function  to 
organizations  that  provide  such 
services,  including,  but  not  limited  to 
the  following  organizations:  local 
management  agents,  local  management 
associations  and  management  agents 
with  centralized  &ciUties.  Ownere  of 
multiple  projects  may  centralize  the 
electronic  transmission  function. 
However,  ownera  that  contract  out  or 
centralize  the  electronic  transmission 
function  are  required  to  retain  the 
ability  to  mcmitor  the  day-to^y 
operations  of  the  project  at  the  project 
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site  and  be  able  to  demonstrate  that 
ability  to  the  relevant  HUD  field  office. 

Dated:  November  12, 1993. 
Nicolai  Ratrinaa, 

Assistant  Secretary  for  Housing— Federal 

Housing  Commissioner. 

(FR  Doc.  93-28388  Filed  11-18-93;  8:45  amj 

BNXMa  CODE  421 0-2r-M 

Office  of  ttw  Secretary 

24  CFR  Paris  770,  882.  889,  890, 941 

Oetermlnatlon  of  Areas  of  Undue 
Concentration  of  Poverty-Level 
Population:  and  Conforming 
Amendments 


CFR  Correction 

In  Title  24  of  the  Code  of  Federal 
Regulations,  parts  700  to  1699,  revised 
as  of  April  1. 1993.  the  following 
corrections  should  be  made: 

1.  On  pages  36  through  39  part  770  is 
removed. 

2.  On  page  259.  in  §  882.404, 
paragraph  [b)(3)  was  incorrectly  printed 
and  should  read  as  follows: 

1882.404    Housing  quality  standard*. 

(b)**- 

(3)  Promote  greater  choice  of  housing 
opportunities  and  avoid  undue 
concentration  of  assisted  persons  in 
areas  containing  a  high  proportion  of 
low-income  persons. 

3.  On  page  285,  in  S  882.708. 
paragraph  (d)  was  incorrectly  printed 
and  should  read  as  follows: 

1882.708    N«w  construction:  Sits  and 
nelgtiborhood  standards. 

(d)  The  site  must  promote  greater 
choice  of  housing  opportxmities  and 
avoid  imdue  concentration  of  assisted 
persons  in  areas  containing  a  high 
proportion  of  lower  income  persons. 

4.  On  page  547,  in  §  889.230. 
paragraph  (f)  is  removed. 

5.  On  page  574.  in  §  890.230, 
paragraph  (h)  is  removed. 

6.  On  page  917,  in  §  941.202. 
paragraph  (d)  was  incorrectly  printed 
and  should  read  as  follows: 

1941.202    Sits  snd  neighborhood 
stsndsrds. 


persons  in  areas  containing  a  high 
proportion  of  low-income  persons. 

SaiSMCOOC  1MS-01-0 


(d)  The  site  must  promote  greater 
choice  of  housing  opportunities  and 
avoid  undue  concentration  of  assisted 


DEPARTMEffT  OF  DEFENSE 
Office  Of  the  Secretary 
32  CFR  Part  154 

Department  of  Defense  Personnel 
Security  Program  Regulation 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  doomient  updates 
pohcy  and  procedural  changes 
concerning  Department  of  Defense 
Personnel  Security  Program  Regulation 
(DoD  5200.2-R).  These  changes 
implement  recommendations  of  a  recent 
General  Accounting  Office  study 
entitled  "Security  Clearances:  Due 
Process  for  Denials  and  Revocations  by 
Defense,  Energy,  and  State."  dated  May 
6, 1992.  Significant  changes  pertain  to 
written  notification  and  prompt 
resolution  of  suspension  actions, 
assistance  in  obtaining  investigative 
files,  entering  clearance  determinations 
into  the  Defense  Clearance  and 
Investigations  Index  (DCU),  retention  of 
adjudicative  rationales,  entering 
"access"  codes  into  the  DCU.  and  a  new 
report  control  s}rmbol  for  management 
data. 

EFFECTIVE  DATE:  July  14. 1993. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Peter  R.  Nelson,  telephone  703-697- 
3969  or  DSN  227-3969. 
SUPPLEMENTARY  INFORMATKM:  It  has  been 
certified  that  the  regulatory  action  is  not 
subject  to  Executive  Order  12866, 
"Regulatory  Planning  and  Review", 
because  the  regulatory  action  does  not: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more  or 
adversely  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the     " 
environment,  public  health  or  safety  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

It  has  been  certified  that  the  rule  is 
not  subject  to  Public  Law  96-354, 


"Regulatory  Flexibility  Act",  because 
the  rule  promulgates  policy  and 
procedural  changes  to  DoD  5200.2-R. 
These  changes  implement 
recommendation  of  a  recent  General 
Accounting  Office  study  entitled 
"Security  Clearances:  Due  Process  for 
Denials  and  Revocations  by  Defense, 
Energy,  and  State,"  dated  May  6, 1992. 
Significant  changes  pertain  to  written 
notification  and  prompt  resolution  of 
suspension  actions,  assistance  in 
obtaining  investigative  files,  entering 
clearance  determinations  into  the 
Defense  Clearance  and  Investigations 
Index  (DCn),  retention  of  adjudicative 
rationales,  entering  "access"  codes  into 
the  DCn,  and  a  new  report  control 
symbol  for  management  data. 

It  has  been  certified  that  the  rule  is 
not  subject  to  Public  Law  96-511. 
"Papen  ork  Reduction  Act",  because 
the  rule  does  not  impose  any  reporting 
or  record  keeping  requirements  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520). 

List  of  Subjects  in  32  CFR  Part  154 

Classified  information,  Government 
employees.  Investigations,  Security 
measures. 

Accordingly,  32  CFR  part  154  is 
amended  to  read  as  follows: 

PART  154-(AMENDED] 

1.  The  authority  citation  for  part  154 
is  revised  to  read  as  follows: 

Authority:  E.0. 10450. 18  FR  2489,  3  CFR. 
1949-1953  Comp..  p.  936;  E.0. 12356,  47  FR 
14874  and  15557,  3  CFR.  1982  Comp.,  p.  166; 
E.0. 10865.  25  FR  1583,  3  CFR,  1959-1963 
Comp.,  p.  398;  E.0. 12333,  46  FR  59941,  3 
CFR.  1981  Comp,,  p.  200. 

2.  Section  154.2  is  amended  by 
revising  footnote  1  to  read  as  follows: 

1154.2    Applicability. 

t  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285 
Port  Royal  Road,  Springfield,  VA  22161. 

2a.  Section  154.3  is  amended  as 
follows: 

a.  Paragraph  (o)  is  removed  and 
paragraphs  "(p)  through  (ee)"  are 
redesignated  as  "(o)  through  (dd)". 

b.  Paragraph  (e)  and  newly 
redesignated  paragraph  (q)  are  revised. 

c.  Paragraph  (f)  is  amended  by 
revising  "organization"  to  read 
"Chairman". 

d.  Paragraph  (h)  is  amended  by 
revising  "Chairman,"  to  read  "Chairman 
of. 

f154J    DaflnMons. 
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(e)  Defense  Clearance  and 
Investigative  Index  (DCU).  The  DCII  is 
the  single,  automated,  central  DoD 
repository  which  identifies 
investigations  conducted  by  DoD 
investigative  agencies,  and  personnel 
security  determinations  made  by  DoD 
adjudicative  authorities. 
•        *        •        •        • 

(q)  Periodic  Reinvestigation  (PR).  An 
investigation  conducted  every  five  years 
for  the  purpose  of  updating  a  previously 
completed  Dackground  investigation, 
special  backgroimd  investigation,  single 
scope  background  investigation  or  PR 
on  persons  occupying  positions  referred 
to  in  §  154.19.  Investigative 
requirements  are  as  prescribed  in 
appendix  A  to  part  154,  section  5.  The 
period  of  investigation  will  not 
normfilly  exceed  the  most  recent  5-year 
period. 

3.  Section  154.43  is  revised  to  read  as 
follows: 

I1S4.43    Ad|udle«tlv«  record. 

(a)  Each  adjudicative  determinations, 
whether  favorable  or  unfavorable,  shall 
be  entered  into  the  Defense  Qearance 
and  Investigations  Index  (DCII)  on  a 
daily  basis,  but  in  no  case  to  exceed  5 
working  days  from  the  date  of 
determination. 

(b)  The  rationale  underlying  each 
\mfavorable  personnel  security 
determination,  to  include  the  appeal 
process,  and  each  favorable  personnel 
security  determination  where  the 
investigation  or  information  upon 
which  the  determination  was  made 
included  significant  derogatory 
information  of  the  tjrpe  set  forth  in 

S  154.7  and  appendix  H  to  part  154, 
shall  be  maintained  in  written  or 
automated  form  and  is  subject  to  the 
provisions  of  32  CFR  part  285  and  32 
CFR  part  310.  This  information  shall  be 
maintained  for  a  minimiun  of  5  years 
from  the  date  of  determination. 

4.  Section  154.48  is  amended  as 
follows: 

a.  Paragraph  (a)  by  revising  "DSQ"  to 
read  "DCn". 

b.  Paragraph  (b)  by  revising  "12"  to 
read  "24"  and  after  the  word  "months" 
add  "and/or". 

c.  Paragraph  (d)  by  revising  "OJCS"  to 
read  "Chairman  of  the  Joint  Chiefs  of 
Staff". 

5.  Section  154.49  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1154.49    Granting 


(c)  The  access  level  of  cleared 
individuals  will,  wherever  possible,  be 
entered  into  the  Defense  Clearance  and 
Investigations  Index  (DCII),  along  with 
clearance  eligibility.  However, 


completion  of  the  DCn  Access  field  is 
required  effective  October  1, 1993  in  all 
instances  where  the  adjudicator  with  a 
personnel  security  investigation. 
Agencies  are  encouraged  to  start 
completing  this  field  as  soon  as 
possible. 

6.  Section  154.55  is  amended  by 
revising  paragraph  (c)  and  in  paragraph 
(d)  by  revising  "in  no  way"  to  read 
"not". 

f  154.55    Requirementa. 

(c)  Suspension. 

(1)  The  commander  or  head  of  the 
organization  shall  determine  whether, 
on  the  basis  of  all  facts  available  upon 
receipt  of  the  initial  derogatory 
information,  it  is  in  the  interests  of 
national  security  to  continue  subject's 
security  status  unchanged  or  to  take 
interim  action  to  suspend  subject's 
access  to  classified  information  or 
assignment  to  sensitive  duties  (or  other 
duties  requiring  a  trustworthiness 
determination],  if  information  exists 
which  raises  serious  questions  as  to  the 
individual's  ability  to  intent  to  protect 
classified  information  or  execute 
sensitive  duties  (or  other  duties 
requiring  a  trustworthiness 
determination)  until  a  final 
determination  is  made  by  the 
appropriate  authority  designated  in 
appendix  F  to  this  part. 

(2)  Whenever  a  determination  is  made 
to  suspend  a  security  clearance  for 
access  to  classified  information  or 
assignment  to  sensitive  duties  (or  other 
duties  requiring  a  trustworthiness 
determination),  the  individual 
concerned  must  be  notified  of  the 
determination  in  writing  by  the 
commander,  or  head  of  the  component 
or  adjudicative  authority,  to  include  a 
brief  statement  of  the  reason(s)  for  the 
suspension  action  consistent  vtrith  the 
interests  of  national  seciirity. 

(3)  Component  field  elements  must 
prompUy  report  all  suspension  actions 
to  the  appropriate  central  adjudicative 
authority,  but  not  later  than  10  working 
days  from  the  date  of  the  suspension 
action.  The  adjudicative  authority  will 
immediately  update  the  DCn  Eligibility 
and  Access  fields  to  alert  all  users  to  the 
individual's  changed  status. 

(4)  Every  effect  shall  be  made  to 
resolve  suspension  cases  as 
expeditiously  as  circumstances  permit 
Suspension  cases  exceeding  180  days 
shall  be  closely  monitored  and  managed 
by  the  DoD  Component  concerned  until 
finally  resolved.  Suspension  cases 
pending  in  excess  of  12  months  will  be 
reported  to  the  DASD(CUtSawI}  for 
review  and  appropriate  action. 


(5)  A  final  security  clearance 
eligibility  determination  shall  be  made 
for  all  suspension  actions  and  the 
determination  entered  in  the  DCII.  If, 
however,  the  individual  under 
suspension  leaves  the  jurisdiction  of  the 
Department  of  Defense  and  no  longer 
requires  a  clearance  (or  trustworthiness 
determination),  entry  of  the  "Z"  Code 
(adjudication  action  incomplete  due  to 
loss  of  jtirisdiction)  if  the  clearance 
eligibility  field  is  appropriate.  In  no  case 
shall  a  "suspension"  code  (Code  Y) 
remain  as  a  permanent  record  in  the 

Dcn. 

(6)  A  clearance  or  access  entry  in  the 
DCn  shall  not  be  suspended  or 
downgraded  based  solely  on  the  fact 
that  a  periodic  reinvestigation  was  not 
conducted  precisely  within  the  5  year 
time  period  for  TOP  SECRET/SQ  or 
within  the  period  prevailing  for  SECRET 
clearances  imder  departmental  policy. 
While  every  effort  should  be  made  to 
ensure  that  PRs  are  conducted  within 
the  prescribed  time  frame,  agencies 
must  be  flexible  in  their  adininistration 
of  this  aspect  of  the  personnel  security 
program  so  as  not  to  imdermine  the 
ability  of  the  Department  of  Defense  to 
accomplish  its  mission. 

7.  Section  154.56(b)(1)  is  amended 
after  the  word  "permit"  by  adding  a 
new  sentence  to  read  as  follows: 

1154.56   Procwlurae. 

•       •       •       •       • 

(b)  •  •  • 

(1)  •  •  •  The  statement  will  also 
provide  the  name  and  address  of  the 
agencies  (agencies)  to  which  the 
individual  may  write  to  obtain  a  copy  of 
the  investigative  file(s)  upon  which  the 
imfavorable  administrative  action  is 
being  taken. 


•  • 


8.  Section  156.60  is  amended  by 
revising  paragraph  (d)(2)  as  follows: 


f  154.60    Evaluating  continued  security 
eiiflibillty. 


(d) 


•  •  • 


(2)  Moreover,  individuals  having 
access  to  classified  information  must 
report  promptiy  to  their  security  office: 

(i)  Any  form  of  contact  intentional  or 
otherwise,  with  individuals  of  any 
nationality,  whether  within  or  outside 
the  scope  of  the  employee's  official 
activities,  in  which: 

(A)  Ill^al  or  unauthorized  access  is 
sought  to  classified  or  otherwise 
sensitive  information. 

(B)  The  employee  is  coocemed  that  he 
or  she  may  be  the  target  of  exploitation 
by  a  foreign  entity. 
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(ii)  Any  infbnnation  of  the  type 
referred  to  in  §  154.7  or  appendix  H  to 

this  part 

9.  Section  154.61  is  amended  as 
follows: 

a.  Paragraphs  (b)  (2)  and  (d)  are 
revised. 

b.  Paragraph  (e)  (2)  is  amended  by 
revising  the  word  "assure"  to  read 
"ensure"  and  "Defense  Central  Index  of 
Investigations"  to  read  "Defense 
Clearance  and  Investigations  Index". 

SI  54.61    SMurHyaducetion. 

•  •        •        •        • 

(b)  •  •  • 

(2)  If  an  individual  declines  to 
execute  Standard  Form  312,  "Classified 
Information  Nondisclosure  Agreement" 
(replaced  the  Standard  Form  189).  the 
DoD  Component  shall  initiate  action  to 
deny  or  revoke  the  security  clearance  of 
such  person  in  accordance  with 
§  154.56(b). 

•  •        *        •        • 

(d)  Foreign  travel  briefing.  While 
world  events  during  the  past  several 
years  have  diminished  the  threat  to  our 
national  security  from  traditional  cold- 
war  era  foreign  intelligence  services, 
foreign  intelligence  service  continue  to 
pursue  the  imauthorized  acquisition  of 
classified  or  otherwise  sensitive  U.S. 
Government  information,  through  the 
recruitment  of  U.S.  Government 
employees  with  access  to  such 
information.  Through  security  briefings 
and  education,  the  Department  of 
Defense  continues  to  provide  for  the 
protection  of  information  and 
technology  considered  vital  to  the 
national  security  interests  firom  illegal  or 
unauthorized  acquisition  by  foreign 
intelligence  services. 

(1)  DoD  Components  wall  estaWish 
appropriate  internal  procedures 
requiring  all  personnel  possessing  a 
DoD  security  clearance  to  report  to  their 
security  office  all  contacts  with 
individuals  of  any  nationality,  whether 
within  or  outside  the  scope  of  the 
employee's  official  activities,  in  which: 

(0  Illegal  or  unauthorized  access  is 
sought  to  classified  or  otherwise 
sensitive  information. 

(ii)  The  employee  is  concerned  that  he 
or  she  may  be  the  target  of  exploitation 
by  a  foreign  entity. 

(2)  The  DoD  security  manager, 
security  specialist  or  other  quaUfied 
individual  will  review  and  evaluate  the 
reported  information.  Any  facts  or 
circumstances  of  a  reported  contact  with 
a  foreign  national  that  appear  to: 

(i)  Indicate  an  attempt  or  intention  to 
obtain  imauthorized  access  to 
proprietary,  sensitive,  or  classified 
information  or  technology; 


(ii)  Offar  a  reasonable  potential  for 
such;  or 

(iii)  Indicate  the  possibility  of 
continued  contact  with  the  foreign 
national  for  such  purposes,  shall  be 
promptly  reportea  to  the  appropriate 
counterinteUigence  agency. 

10.  Section  154.76  is  amended  in 
paragraphs  (a)  and  (c)  by  revising 
"Deputy  Under  Secretary  of  Defense  for 
Policy"  to  read  "Assistant  Secretary  of 
Defense  for  Command,  Control, 
Commimications,  and  Intelligence 
(ASD(C31))". 

11.  Section  154.77  is  revised  to  read 
as  follows: 

f  154.77    Reporting  raquirwiients. 

(a)  The  0ASD(C31)  shall  be  provided 
personnel  security  program 
management  data  by  the  Defense  Data 
Manpower  Center  (DMDC)  by  December 
31  each  year  for  the  preceding  fiscal 
year.  To  facilitate  accurate  preparation 
of  this  report,  all  adjudicative 
determinations  must  be  entered  hito  the 
DCll  by  all  DoD  central  adjudication 
facihties  no  later  than  the  end  of  the 
fiscal  year.  The  information  required 
below  is  essential  for  basic  personnel 
security  program  management  and  in 
responding  to  requests  from  the 
Secretary  of  Defense  and  Congress.  The 
report  shall  cover  the  preceding  fiscal 
year,  broken  out  by  clearance  category, 
according  to  military  (officer  or 
enlisted),  civilian  or  contractor  statxis 
and  by  the  central  adjudication  facility 
that  took  the  action,  using  the  enclosed 
format: 

(1)  Ntunber  of  Top  Secret,  Secret,  and 
Confidential  clearances  issued; 

(2)  Number  of  Top  Secret,  Secret,  and 
Confidential  clearances  denied; 

(3)  Number  of  Top  Secret,  Secret,  and 
Confidential  clearances  revoked; 

(4)  Number  of  SQ  access 
determinations  issued; 

(5)  Number  of  SCI  access 
determinations  denied; 

(6)  Number  of  SCI  access 
determinations  revoked;  and 

(7)  Total  nxmiber  of  personnel  holding 
a  clearance  for  Top  Secret,  Secret, 
Confidential  and  Sensitive 
Compartmented  Information  as  of  the 
end  of  the  fiscal  year. 

(b)  The  Defense  Investigative  Service 
(DIS)  shall  provide  the  0ASD(C3I)  a 
quarterly  report  that  reflects 
investigative  cases  opened  and  closed 
during  the  most  recent  quarter,  by  case 
category  type,  and  by  major  requester. 
The  information  provided  by  DIS  is 
essential  for  evaluating  statistical  data 
regarding  investigative  workload  and 
the  manpower  required  to  perform 
personnel  security  investigations.  Case 
category  types  include  National  Agency 


Checks  (NACs);  Expanded  NACs;  Single 
Scope  Background  Investigations 
(SSBIs),  Periodic  Reinvestigations  (PRs); 
Secret  Periodic  Reinvestigations  (SPRs); 
Post  Adjudicative  (PA);  Special 
Investigative  Inquiries  (SIIs);  and 
Limited  Inquiries  (Us).  This  report  shall 
be  forwarded  to  0ASD(C3I)  within  45 
days  after  the  end  of  each  quarter. 

(c)  The  reporting  requirement  for 
DMDC  and  DIS  has  been  assigned 
Report  Control  Symbol  DD-C3I(A)  1749. 

12.  Appendix  A  to  part  154  is 
amended  as  follows: 

a.  Section  5. a.  is  revised. 

b.  Paragraph  "5.b.(8)"  is  redesignated 
as  "5.b.(10)". 

c.  New  paragraphs  b.(8)  and  b.(9)  are 
added. 

Appendix  A  to  Part  154— (Amended] 

5.  •  •  • 

a.  Each  DoD  military,  civilian,  consultant 
and  contractor  employee  (to  include  non-U.S. 
citizens  (foreign  nationals  and/or  immigrant 
aliens)  holding  a  limited  access 
autliorization)  occupying  a  critical  sensitive 
position,  possessing  a  TOP  SECRET 
clearance,  or  occupying  a  special  access 
program  position  shali  be  tlie  subject  of  a  PR 
initiated  5  years  from  the  date  of  completion 
of  the  last  investigation.  The  PR  shall  cover 
the  period  of  the  last  5  years. 

b.  •  •  • 

(8)  Nei^borhood  Investigation.  Conduct  a 
neighborhood  investigation  to  verify  subjects' 
current  residence  in  the  United  States.  Two 
neighbors  who  can  verify  subject's  period  of 
residence  in  that  area  and  who  are 
sufficiently  acquainted  to  comment  on  the 
subject's  suitability  for  a  position  of  trust  will 
be  interviewed.  Neighborhood  investigations 
will  be  expanded  beyond  the  current 
residence  when  unfevorable  information 
arises. 

(9)  Ex-spouse  interview.  If  the  subject  of 
investigation  is  divorced,  the  ex-spouse  will 
l)e  interviewed  when  the  date  of  &ial  divorce 
action  is  within  the  period  of  investigation. 

13.  Appendix  D  to  part  154,  section  3 
is  amended  by  revising  the  words 
"designated  country  (Appendix  G)"  to 
read  "foreign  country  or  foreign 
intelligence  service". 

14.  Appendix  G  is  removed  and 
reserved. 

15.  Appendix  H  to  part  154,  "Foreign 
ConnectionsA^ulnerabiHty  To  Blackmail 
or  Coercion,"  section  3  introductory  text 
is  amended  by  revising  "or  in  a  country 
designated  hostile  to  the  United  States 
(See  appendix  G)"  to  read  "foreign 
intelligence  services." 

Dated:  November  15, 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(PR  Doc.  93-28437  FUed  11-18-93;  8:45  am] 
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Department  of  the  Army 
32  CFR  Part  505 

[D«partiTMnt  of  th«  Army  Pamphlet  25-61] 

Army  Privacy  Program;  Correction 

AGENCY:  Department  of  the  Army,  DOD. 
ACTKM:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  which  was 
published  on  July  27, 1992  (57  FR 
33125).  The  final  rule  related  to 
changing  the  system  identifiers  in 
accordance  with  the  Modem  Army 
Recordkeeping  System  (MARKS). 

EFFECTIVE  DATE:  November  19, 1993. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
William  Walker  at  (703)  697-1276. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action*. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980.  The 

Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act  The 

Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  coUected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 


Accordingly,  32  CFR  part  505  is 
corrected  by  making  the  following 
correcting  amendments: 

1.  The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L  93-579,  88  Stat  1896  (5 
U.S.C  552a). 

2.  Section  505.5(e)  is  amended  by 
revising  the  following  introductory 
paragraphs:  a.;  b.;  c;  d.;  e.;  f.;  g.;  h.;  i.: 
k.;  l;  m.;  n.;  o.;  p.;  q.;  r.;  t;  u.;  w.;  x; 
y.;  z.;  aa.;  ab.;  ac;  ad.;  ae.;  af.;  ag.;  ah.; 
ai.;aj.;andak. 

1505.5    Exemption*. 

•        •        •        •        • 

(e)  •  •  • 

a.  System  identifier:  A0020-laSAIG. 


X.  System  identifier  A0351-12DAPE. 


b.  System  identifier:  A0020-lbSAIG. 

c.  System  identifier:  A0025-55SAIS. 

d.  System  identifier:  A0027-1DAJA. 

e.  System  identifier:  A0027-l0aDAJA. 

f.  System  identifier:  A0027-10bDAJA. 

g.  System  identifier:  A0190-5DAMO. 

h.  System  identifier:  A0190-9DAMO. 

•        •        •        • 

i.  System  identifier:  A0190-14DAMO. 


k.  System  identifier:  A0190- 
30DAMO. 

1.  System  identifier:  A0190-40DAMO. 


m.  System  identifier:  A019O- 
45DAMO. 

n.  System  identifier:  A0190- 
47DAMO. 

o.  System  identifier:  A0195- 
2USACIDC. 

p.  System  identifier:  A0195- 
2aUSACIDC. 

*        •        •        •        • 

q.  System  identifier: 
A0195b6USACIDC. 

r.  System  identifier  A0210-7DAMO. 

t  System  identifier:  A0340JDMSS. 

u.  System  identifier  A0340-21SAIS. 


w.  System  identifier:  A0350- 
37TRADOC 


y.  System  identifier  A0351- 
17aTAPC-USMA. 

z.  System  identifier:  A0351- 
17bTAPC-USMA. 

aa.  System  identifier:  A038O- 
13DAM0. 

ab.  System  identifier:  A0380- 
67DAMI. 

ac.  System  identifier:  A0381- 
45aDAMI. 

ad.  System  identifier:  A0381- 
45bDAMI. 

ae.  System  identifier:  A0381- 
45cDAMI. 

af.  System  identifier:  A0381- 
lOOaDAMI. 

ag.  System  identifier:  A0381- 
lOObDAMI. 

ah.  System  identifier:  A0601- 
141DASG. 

ai.  System  identifier  A0601- 
210aUSAREC. 

•  •        •        •        * 

aj.  System  identifier:  A0601- 
222USMEPCOM. 

•  •        •        •        • 

ak.  System  identifier:  A0608- 
18DASG. 

•  •        •        •        • 

Dated:  November  12, 1993. 


L.Kf.B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  93-28445  Filed  11-18-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 
[FRU^480»-3] 

Outer  Continental  Shelf  Air 
Regulations;  Denial  of  Petition  for 
Reconsideration  of  Corresponding 
Oneliore  Area  Designation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule:  Petition  for 

reconsideration. 
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SUKMARY:  This  action  announcas  that 
EPA  is  denjrisg  a  petition  for 
reconsideration  under  provisions  of  the 

Clean  Air  Act  ("the  Act"), 
administrative  procedures  and  judicial 
review  related  to  rulemaking.  This 
action  concerns  the  coiresponding 
onshore  area  CCXDA")  designation  for 
the  Chevron  platform  named  "Grace" 
(hereafter  referred  to  as  platform  Grace), 
which  was  estabUshed  in  the  Outer 
Continental  Shelf  ("OCS")  regulations 
promulgated  on  September  4, 1992.  The 
COA  for  this  platform  is  currently  the 
Ventura  County  Air  Pollution  Control 
District  ("Ventura  County  APCD").  The 
Petition  for  Reconsideration  was  filed 
by  the  Santa  Barbara  Coimty  Air 
Pollution  Control  District  ("Santa 
Barbara  County  APCD")  on  February  19. 
1993.  EPA  is  denjing  this  petition 
because  it  does  not  meet  the  standard 
for  reconsideration  set  forth  in  the  Act 
The  intended  effect  of  this  notice  is  to 
designate  a  COA  for  platibrm  Grace  so 
that  the  source  can  comply  with  the 
OCS  air  regulations  by  the  September  4. 
1994  compliance  date. 
EFFECTIVE  DATE:  November  19. 1993. 
ADDRESSES:  Material  relevant  to  the 
COA  designation  for  the  OCS  platform 
listed  above  can  be  found  in  EPA  docket 
A-91-76.  This  docket  is  available  for 
public  inspection  and  copying  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  9.  Air  and  Toxics  Division.  75 

Hawthorne  Street.  San  Francisco,  CA 

94105. 
U.S.  Environmental  Protection  Agency. 

401  M  Street  SW..  Washington.  DC 

20460. 

These  locations  are  open  to  the  pubUc 
Monday  through  Friday.  9  a.m.  to  5 
p.m..  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 

copying. 

FOR  FURTHER  INfORMATWH  CONTACT: 
Christine  Vineyard.  Rulemaking  Section 
n  (A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  DC.  75  Hawthorne  Street,  San 
Francisco.  CA  94105  (415-744-1195). 
SUPPLEMEKTARY  INFORMATION:  On 
September  4. 1992.  EPA  promulgated 
the  Outer  Continental  Shelf  Air 
Regulations  (40  CFR  part  55)  in  the 
Federal  Register  (57  FR  40792).  The 
rule  was  promulgated  pursuant  to 
section  328  of  the  Act.  42  U.S.C.  7627, 
and  established  requirements  to  control 
air  pollution  from  OCS  sources  in  order 
to  attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  The  rule  appUes  to  all 
OCS  sources  located  offshore  of  the 


United  States  except  for  those  located  in 
theCulf  of  Mexico  west  of  67.5  degrees 
longitude. 

Section  328  requires  th^  for  such 
sources  located  within  25  miles  of  a 
state's  seaward  boundary,  the 
requirements  must  be  the  same  as 
would  be  appUcable  if  the  sources  were 
located  in  the  COA.  The  COA  is  defined 
in  the  Act  as: 

With  respect  to  any  OCS  source,  the 
OQshore  attainment  or  nonattalnment  area 
that  is  closest  to  the  source,  unless  the 
Administrator  determines  that  another  area 
with  more  stringent  requirements  with 
respect  to  the  control  and  abatement  of  air 
pollution  may  reasonably  be  expected  to  be 
affected  by  such  emissions.  Such 
detennination  shall  be  based  on  the  potential 
for  air  pollutants  from  the  OCS  source  to 
reach  the  other  onshors  area  and  the 
potential  of  such  air  pollutants  to  affect  the 
efforts  of  the  other  onshore  area  to  attain  or 
maintain  any  Federal  or  State  ambient  air 
quality  standard  or  to  comply  with  the 
provisions  of  part  C  of  lubduptar  I  of  this 
chapter. 

42  U.S.C  7627(a)(4)(B).  Section  328 
(a)(1)  requires  new  sources  (as  defined 
in  section  111(a)  of  the  Act)  to  comply 
with  the  OCS  rule  immediately  upon 
promulgation,  and  existing  sources  to 
comply  24  months  thereafter,  or  by 
September  4. 1994. 

The  Administrator  designated  the 
COAs  for  all  existing  and  proposed  OCS 
sources  offshore  of  Cahfomia  in  the 
preamble  to  the  final  rule.  57  FR  40796- 
40797.  The  Administrator  codified  those 
designations  in  an  action  published  on 
March  16. 1993  (58  FR  14157).  Santa 
Barbara  County  APCD  has  filed  a 
petition  for  reconsideration  with  EPA. 
asking  EPA  to  reconsider  the  COA 
designation  for  the  OCS  platform  Grace. 
Santa  Barbara  APCD  has  also  filed  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia:  this  petition  does  not 
challenge  EPA's  COA  designation  of 
platform  Grace.  Santa  Baibara  County 
Air  Pollution  Control  District  v.  U.S. 
EPA.  No.  92-1569  (D.C  Cir.  Nov.  2. 
1992). 

In  the  preamble  to  the  proposed  OCS 
rule.  EPA  proposed  that  file  nearest 
onshore  area  ("NOA")  be  the  COA  for 
all  existing  and  proposed  OCS  sources 
offshore  of  Cahfomia,  including 
platform  Grace.  56  FR  63774,  63780 
(December  5. 1991).  EPA  stated  that  it 
planned  to  finahze  these  designations 
on  the  date  of  promulgation  of  the  OCS 
rule,  so  that  sources  would  "have 
adequate  time  to  determine  the 
applicable  requirements,  install 
necessary  controls,  and  receive  the 
required  permits,  and  the  proposed 
sources  will  be  given  early  notice  of  the 


requirements  with  which  they  must 
comply." /d. 

No  comments  were  submitted 
concerning  EPA's  designation  of  the 
Ventura  County  APCD  as  the  COA  for 
platform  Grace.  Unlike  the  Venti^a 
County  APCD's  petition  to  EPA  for 
reconsideration  of  eight  (8)  COA 
designations  in  which  the  District  had 
to  comment  and  submit  a  stringency 
analysis  (59  FR  14157).  the  Santa 
Barbara  County  APCD  needed  only  to 
comment  that  EPA  erred  in  the 
identification  of  the  NOA  for  platform 
Grace. 

Because  no  conunents  were  received 
that  supported  a  change  in  the  COA 
designations,  EPA  finalized  these 
designations  in  the  preamble  to  the  final 
rule.  57  FR  40797.  EPA  neglected, 
however,  to  codify  these  designations  in 
40  CFRjpart  55,  EPA  therefore.codified 
the  final  action  taken  on  these 
designations  in  a  new  §  55.15  hi  the 
March  16. 1993  notice.  59  FR  14157. 

On  February  19. 1993.  the  Santa 
Baihara  County  APCD  filed  a  petition 
for  reconsideration  of  the  COA 
designation  for  platform  Grace. 
Although  petitioner  cites  the 
Administrative  Procedure  Act,  5  U.S.C 
553(e).  as  the  basis  for  its  right  to 
petition  for  reconsideration,  the  final 
action  at  issue  here  was  taken 
conourently  with  the  OCS  rulemaking, 
wrhich  the  Administrator  determined  to 
be  subject  to  the  requirements  of  section 
307(d)  of  the  Clean  Air  Act  56  FR 
63774.  Section  307(d)(7)(B)  provides  in 
part: 

If  the  p>erson  raising  an  objection  can 
demonstrate  to  the  Administrator  that  it  %vas 
impracticable  to  raise  such  objection  within 
such  time  (the  period  for  public  comment]  or 
if  the  grounds  for  such  objection  arose  after 
the  period  for  public  comment  (but  within 
the  time  specified  for  judicial  review)  and  if 
such  objection  is  of  central  relevance  to  the 
outcome  of  the  rule,  the  Administrator  shall 
convene  a  proceeding  for  reconsideration  of 
the  rule  and  provide  the  same  procedural 
rights  as  would  have  been  afforded  had  the 
Information  been  available  at  the  time  the 
rule  was  proposed.  •  •  •  Such 
reconsideration  shall  not  postpone  the 
effectiveness  of  the  rule.  The  effectiveness  of 
the  rule  may  be  stayed  during  such 
reconsideration,  however,  by  the 
Administ-ator  or  the  coiul  for  a  period  not 
to  exceed  three  months. 

Petitioner  does  not  claim  that  it  did 
not  have  enough  time  to  comment  on 
the  COA  designation  within  the 
comment  period  or  that  there  is  an  issue 
that  arose  after  the  time  for  pubUc 
comment  The  Santa  Barbara  Coimty 
APCD  assarts  merely  that  EPA  initially 
erred  in  promulgating  the  COA 
designation  for  platform  Grace.  This 
assertion  is  apparently  based  on  a  claim 
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that  Santa  Barbara  County  is  the  NOA 
rather  than  Ventura  County. 

EPA  finds  that  this  issue  clearly  could 
have  been  raised  during  the  comment 
period.  Thus  the  Santa  Barbara  County 
APCD  has  failed  to  raise  any  issue  that 
could  not  have  been  raised  during  the 
comment  period  or  that  arose  after  the 
time  for  public  comment.  Therefore, 
EPA  has  determined  that  the  Santa 
Barbara  County  APCD's  Petition  for 
Reconsideration  should  be  denied. 

Since  EPA  has  determined  that  the 
Santa  Barbara  County  APCD  could  have 
raised  its  objection  during  the  public 
comment  period  yet  failed  to  do  so,  EPA 
does  not  reach  the  issue  of  whether  the 
Santa  Barbara  County  APCD's  objection 
is  of  central  relevance  to  EPA's  action. 

Based  on  the  above  determination, 
EPA  is  denying  the  Santa  Barbara 
County  APCD's  request  to  convene  a 
proceeding  for  reconsideration  of  EPA's 
COA  designation  for  platform  Grace. 

List  of  Subiecta  in  40  CFR  Part  55 

Envirormiental  protection. 
Administrative  practice  and  procedures, 
Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Litergovemmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
continental  shelf,  Ozone,  Particulate 
matter.  Permits,  Reporting  and 
recordiieeping  reqmrements.  Sulfur 
oxides. 

Dated:  November  10, 1993. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc  93-28450  Filed  11-18-93;  8:45  am] 
Bituwoccoc  wo  so  p 


40  CFR  Pert  300 
[FRL-4804-1] 

National  Oil  and  Hazardous 
Substancaa  Contingency  Plan; 
National  Prioritiea  U«t  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the 

Plymouth  Harbor/Cannons  Engineering 

Corporation  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Plymouth  Harbm/Cannons 
Engineering  Corporation  Site  in 
Plymouth,  Massachiisetts  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 


Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  Commonwealth  of 
Massachusetts  have  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  have  been  implemented 
and  that  no  further  cleanup  by 
potentially  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
Commonwealth  of  Massachusetts  have 
determined  that  remedial  actions 
conducted  at  the  Plymouth  Harbor/ 
Cannons  Engineering  Corporation  Site 
to  date  remain  protective  of  pubUc 
health,  welfare,  and  the  environment 
EFFECTIVE  DATE:  November  19, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 

James  M.  Di  Lorenzo.  Remedial  Project 
Manager,  U.S.  Environmental 
Protection  Agency,  Waste 
Management  Division,  JFK  Federal 
Building  (HSN-CAN5),  Boston, 
Massachusetts  02203,  (617)  223-5510 
or 

Harish  Panchal,  State  Project  Manager, 
Massachusetts  Department  of 
Environmental  Protection,  Bureau  of 
Waste  Site  Qeanup.  One  Winter 
Street  (fifth  floor),  Boston, 
Massachusetts  02108,  (617)  556-1118 

SUPPLEMENTARY  INFORMATION:  The  site  tO 

be  deleted  from  the  NPL  is: 

Plymouth  Harbor/Cannons  Engineering 
Corporation  Site 

A  Notice  of  Intent  to  Delete  for  the 
Site  was  pubUshed  in  the  Federal 
Register  on  August  25, 1993  (58  FR 
44804).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
October  6, 1993.  EPA  received  no 
comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  the  Hazardous  Response  Trust 
Fund  (Fund-)  financed  remedial  actions. 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  imUkely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
Deletion  of  a  site  from  the  NPL  does  not 
affect  potentially  responsible  party 
liabihty  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 


Reporting  and  recordkeeping 
reouirements,  Superfund,  Water 
pollution  control.  Water  supply. 
For  the  reasons  set  out  in  the 
preamble  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aothorlty:  42  U.S.C  9601-4657;  33  U.S.C 
1321(cK2);  B.0. 12777.  56  FR  54757,  3  CFR, 
1991  Comp..  p.  351:  E.0. 12580, 52  FR  2923. 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Plymouth  Harbor/Cannons  Engineering 
Corporation  in  Plymouth, 
Massachusetts"  and  by  revising  the  total 
number  of  sites  bom  "1,075"  to  read 
"1,074". 

Dated:  Oct.  19, 1993. 
PanlKoougli, 

Acting  Regional  Administiotor,  U.S.  EPA 
Region  I. 

[FR  Doc.  93-28509  Filed  11-18-93;  8:45  am) 
MUMQ  COCCI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PuMIc  HMlth  Servtoe 

42  CFR  Part  52c 
RiN(N06-AO47 

Minority  Blomedlcel  Reeeerch  Support 
Program 

AGENCY:  Public  Health  Service,  HHS. 
action:  Final  rule. 

SUMMARY:  The  National  Institutes  of 

Health  (NIH)  is  amending  regulations 

governing  the  Minority  Biomedical 

Research  Support  Program  authorized 

\inder  section  301(a)(3)  of  the  Public 

Health  Service  (PHS)  Act  (42  U.S.C 

241(a)(3)).  The  intended  effect  of  these 

amendments  is  to  simplify  the  language 

in  the  Department's  regulations  and  to 

minimize  the  need  for  future  regulatory 

action. 

EFFECTIVE  DATE:  Effective  December  20, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  J.  Migliore,  NIH  Regulations 

Officer,  National  Institutes  of  Health, 

Building  31,  room  3B11,  9000  Rockville 

Pike,  Bethesda,  Maryland  20892,  or 

telephone  (301)  496-2832  (not  a  toll-free 

number). 

SUPPLEMENTARY  MF0RMAT10N: 

Regulations  at  42  CFR  part  52c  govern 

the  administration  of  grants  awarded 
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pursuant  to  aoctioo  301(aK3)  of  the 
Public  Health  Service  (PHS)  Act  (42 
U.S.C  241(aK3)).  The  purpose  of  those 
grants  is  to  increase  the  numbers  of 
athnic  minority  £unilty,  students,  and 
investigators  engaged  in  biomedical 
research,  and  to  broaden  the 
opportunities  for  participation  in 
biomedical  research  of  ethnic  minority 
faculty,  students,  and  investigators,  by 
providing  general  support  for 
biomedicalresearch  at  eligible 
institutions.  The  NIH  is  revising  the 
regulations  to  incorporate  required 
changes  in  the  authority  citation  and 
other  HHS  regulations  and  policies 
currently  dted,  change  the  title  of  part 
52c  to  match  the  name  of  the  program, 
revise  the  definition  of  "ethnic 
minorities"  in  §  52a  2  to  correspond  to 
the  currmt  operational  definition  used 
in  administering  the  program,  and 
revise  the  language  in  section  52c.4  in 
accordance  with  the  Department's  effort 
to  simplify  the  language  in  its 
regulations  and  minimire  the  need  for 
future  regulatory  action. 

The  NIH  announced  its  intention  to 
revise  part  52c  in  the  notice  of  proposed 
rulemaking  which  was  published  in  the 
Federal  Register  on  August  20. 1992  (57 
FR  3  774S).  The  public  was  given  60 
days  to  comment  One  commeot  was 
received.  That  commentor  objected  to 
the  phrase"*  •  •  but  is  not  limited  to 
•  •  •"which  is  used  to  define  "ethnic 
minorities"  in  §  52c.2.  The  commentor 
stated  that  the  phrase  "would  seem  to 
open  the  door  for  application  of  grant 
fimds  to  any  ethnic  minority  group 
regardless  of  its  representation  in 
biomedical  research,"  and  that  the 
definition  as  stated  would  allow 
applicants  to  target  anyone  in  an  ethnic 
minority  group  even  if  this  group  had 
siifficient  access  to  biomedical  careers. 
The  NIH  disagreed  with  that  view  and 
chose  not  to  modify  the  definition  as 
suggested.  The  phrase  "•  •  'but  is  not 
limited  to  •  •  •"  has  bng  been  part  of 
part  52c  and  prevents  the  inadvertent 
omission  of  other  recognized  minority 
groups.  Moreover,  the  phrase  is  part  of 
Department  of  Health  and  Himian 
Services  policy  requirements. 

Keguletory  Impact  and  Regulatory 
Flexibility  Analyses 

ExecutivB  Order  No.  12291 

The  Secretary  has  reviewed  this  final 
rule  under  the  requirements  of 
ExecuUve  Order  No.  12291  (Federal 
Regulation)  and  has  determined  that  it 
is  not  a  major  rule  as  defined  in  section 
1(b)  of  the  Executive  Order  and. 
therefore,  does  not  require  a  regulatory 
impact  analysis. 


Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  diis  fityil 
nile  under  the  requiranuots  of  the 
Regulatory  Flexibihty  Act  of  1980  (5 
U.S.C  chapter  6)  and  has  determined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and.  tharefbra, 
does  not  require  a  regulatory  flexibility 
analysis. 

Paperwork  Beduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
which  are  subject  to  0MB  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbered  program  affected 
by  the  proposed  regulations  is:  93.375. 

List  of  Sobfects  in  42  CFR  Part  52c 

Biomedical  research,  Minority 
biomedical  research  support.  Grants. 

For  the  reasons  specified  in  the 
preamble,  part  52c  subchapter  D  of 
chapter  1  of  title  42  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Dated:  Septambar  7, 1993. 
Philip  R.LM, 
Assistaat  Seaettayfor  Health, 

Approved:  October  14, 1993. 
Ooana  E.  Shalala, 
Secretaiy. 

PART  52o-4IINNORmr  BIOMEDICAL 
RESEARCH  SUPPORT  PROGRAM 

1.  The  heading  of  part  52c  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  52c 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  216, 241(a)(3). 

3.  Section  52cl  is  revised  to  read  as 
follows: 

S52c1    ApptldddHty. 

The  regulations  In  this  part  apply  to 
grants  (imdar  the  Minority  Biomediol 
Research  Support  Program)  awarded  in 
accordance  with  section  301(a)(3)  of  the 
Public  Health  Service  (PHS)  Act  (42 
U.S,C  241(a)(3))  to  increase  the 
numbers  of  ethnic  minority  faculty, 
students,  and  investigators  engaged  in 
biomedical  research,  and  to  broaden  the 
opportunities  for  participation  in 
biomedical  research  of  ethnic  minority 
faculty,  students,  and  investigators,  by 
providing  goaeral  support  for 
biomedical  research  programs  at  elijzibie 
institutions. 

4.  Section  S2c.2  is  revised  to  read  as 
follows: 


ffSoa   OellnMona. 

As  used  in  this  part- 
Art  means  the  Public  Health  Service 
Act.  as  amended  (42  U.S.C.  201  et  seq.]. 

Ethnic  minorities  Includes  but  is  not 
limited  to  such  groups  as  Black 
Americans,  Hispanic  Americans,  A«ian/ 
Pacific  Islanders,  and  American 
Indians/Native  Alaskans  (Native 
Americans). 

HHS  means  the  Department  of  Health 
and  Human  Services. 

Nonprofit  as  applied  to  any 
institution  means  an  institution  wliicfa 
is  a  corporation  or  association  no  part  of 
the  net  earnings  of  which  inures  or  may 
lawfully  inure  to  the  benefit  of  any 
private  shareholder  or  individual 

Program  director  means  a  single 
individual,  designated  in  the  grant 
application,  who  is  scientifically  trained 
and  has  research  experience  and  who  is 
responsible  for  the  overall  execution  of 
the  program  supported  under  this  part 
at  the  grantee  institution. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

5.  Paragraph  (bj  of  §  52c.3  is  revised 
to  read  as  follows'. 

fS2cJ    Ellfllbnity. 

•        •        •        •        • 

(b)  Located  in  a  State,  the  District  of 
Columbia.  Puerto  Rico,  the  Virgin 
Islands,  the  Canal  Zone,  Guam, 
American  Samoa,  or  the  successor 
States  of  the  Trust  Territory  of  the 
Pacific  Islands  (the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

6.  Section  52c.4  is  revised  to  read  as 
follows: 

f52c.4    AppilaMton. 

An  institution  interested  in  applying 
for  a  grant  under  this  part  must  submit 
an  application  at  the  time  and  in  the 
form  and  manner  that  the  Secretary  may 
prescribe. 

7.  Section  S2c.5  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

fSZcJ   QrentsMwde. 

(a)  •  •  • 

(1)  The  benefits  that  can  be  expected 
to  accrue  to  ihe  national  effort  in 
biomedical  research  and  in  increasing 
the  pool  of  biomedical  researchers 

6.  Section  52c.7  is  revised  to  read  as 
follows: 
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§52c.7    Other  HHSragulMlofMttwti^ly. 
Several  other  regulations  and  poUcie* 

apply  to  grantj  under  thi«  part  These 

Include,  but  are  not  necessarily  limited  ta- 

37  CFR  Part  401— Rights  to  inventions  made 
by  nonprofit  oiganizations  and  small 
business  fines  under  government  grants, 
contracts,  and  cooperative  agreements 

42  CTR  Part  50,  Subpart  A— Responsibilities 
of  PHS  awardqp  and  applicant  institutions 
for  dealing  with  and  reporting  possible 
misconduct  in  science 

42  CFR  Part  50,  Subpart  D— Public  Health 
Service  grant  appeals  procedures 

45  CFR  Part  16— Procedures  of  the 
Departmental  Grant  Appeals  Board 

45  CFR  Part  46— Protection  of  human 
subjects 

45  CFR  Part  74— Administration  of  grants 

45  CFR  Part  75 — Informal  grant  appeals 
procedures 

45  CFR  Part  76— Govemmentwide  debarment 
and  susp>ension  (nonprocurement)  and 
govemmentwide  requirements  for  drug- 
free  workplace  (grants) 

45  CFR  Part  80 — Nondiscrimination  under 
programs  receiving  Federal  assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI  of 
the  Civil  RighU  Act  of  1964 

45  CFR  Part  81— Practice  and  procedure  for. 
hearings  under  Part  80  of  this  title 

45  CFR  Part  84 — Nondiscrimination  on  the 
basis  of  handicap  in  programs  and 
activities  receiving  Federal  financial 
assistance 

45  CFR  Part  86 — Nondiscrimination  on  the 
basis  of  sex  in  education  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on  the 
basis  of  age  in  HHS  programs  and  activities 
receiving  Federal  financial  assistance 

45  CFR  Part  92 — Uniform  administrative 
requirements  for  grants  and  cooperative 
agreements  to  State  and  local  governments 

45  CFR  Part  93 — New  restrictions  on 
lobbying 

51  FR  16958.  or  successoi^-NIH  Guidelines 
for  Research  Involving  Recombinant  DNA 
Molecules 

"Public  Health  Service  Policy  on  Humane 
Care  and  Use  of  Laboratory  Animals," 
Office  for  Protection  bom  Research  Risks, 
NTH  (Revised  September  1986).  or 
successor 

[FR  Doc  93-28491  Filed  11-18-93;  8:45  am] 
BoxDM  eooe  4i4e-oi-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admfniatration 

50  CFR  Part  675 

[Ooclwt  Na  920944-2302;  ID.  111293B] 

Groundflah  nahery  of  the  Bering  Sea 
and  Aleutian  lalanda  Area 

AOeiCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Allocation  of  Community 

Development  Quota  pollock  to  approved 

Commimity  Development  Plan 

applicants  for  1994  and  1995. 

SUMilABY:  NMFS  announces  the 
approval  by  the  Secretary  of  Commerce 
(Secretary)  of  recommendations  made 
by  the  Governor  of  the  State  of  Alaska 
(Governor)  for  Community  Development 
Plans  (CDPs)  during  the  calendar  years 
1994  and  1995  under  authority  of  the 
Community  Development  Quota  (CDQ) 
program.  TTiis  action  is  necessary  to 
pubUcize  the  decision  of  the  Secretary 
to  approve  the  Governor's 
recommended  CDPs,  including  the 
percentage  of  the  CDQ  reserve  for  each 
subarea  allocated  imder  the  CDPs,  and 
to  annoimce  the  availabihty  of  findings 
underlying  the  Secretary's  decision.  It  is 
intended  to  further  the  goals  and 
objectives  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
the  Fishery  Management  Plan  (FMP)  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI). 

DATES:  Effective  January  1, 1994. 
ADDRESSES:  Copies  of  the  findings  made 
by  the  Secretary  in  approving  the 
Governor's  recommendation  may  be 
obtained  from  the  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802  (ATTN:  Lori  Gravel). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Q  Ham,  Fishery  Management 
Biologist,  Alaska  Region.  NMFS,  907- 
586-7229. 

SUPPLEMENTARY  INFORMATION:  The  CDQ 
program  was  developed  by  the  North 
Pacific  Fishery  Management  Coimcil 
(Council]  and  submitted  with 
Amendment  18  to  the  BSAI  FMP  which 
was  approved  in  part  by  the  Secretary 
(57  FR  23321,  June  3, 1992).  Federal 
regulations  implementing  die  CDQ 
program  became  effective  on  November 
18, 1992  (57  FR  54936,  November  23, 
1992). 

Eligible  western  Alaska  communities 
submitted  six  CDPs  requesting 
allocations  of  the  available  CDQ  pollock 
reserve  to  the  Governor  imder  CDQ 
procedures.  The  Governor  announced  a 
pubUc  hearing  date  of  September  8, 
1993,  in  Anchorage,  Alaska,  and 
conducted  the  pubUc  hearing  during 
which  all  interested  persons  had  an 
opportimity  to  be  heard.  The  hearing 
covered  the  substance  and  content  of 
the  proposed  CDPs  in  such  a  manner 
that  the  general  public,  and  particularly 
the  afiiscted  parties,  had  a  reasonable 
opportunity  to  understand  the  impact  of 


each  CDP.  The  Governor  made  available 
for  public  review  all  State  of  Alaska 
materials  pertinent  to  the  hearing  at  the 
time  the  hearing  was  annoimced.  The 
public  hearing  held  by  the  Governor 
satisfied  the  requirements  of  §  675.27(a). 

On  September  22, 1993,  the  Governor 
consulted  with  the  Coundl.  After 
reviewing  the  Governor's 
recommendations  and  considering 
pubUc  testimony,  the  Council  concurred 
in  the  Governor's  recommendations  for 
CDPs  and  the  percentages  of  the  CDQ 
reserve  for  eacn  CDP  for  the  years  1994 
and  1995. 

On  October  1, 1993,  the  Secretary 
received  the  Governor's 
recommendations  to  approve  the  CDPs. 
The  Secretary  reviewed  the 
recommendations  and  the  record  to 
determine  whether  the  commimity 
eUgibihty  criteria  and  the  evaluation 
criteria  set  forth  in  §  675.27(d)  were  met 
The  Secretary  determined  that  the 
Governor's  recommendations  are 
consistent  with  the  eligibility 
conditions,  the  evaluation  criteria,  and 
other  applicable  laws  and  approves  the 
Governor's  recommendations. 

As  required  by  §  675.27(c)(1).  the 
Secretary  pubU^es  this  notice  of 
approval  of  the  Governor's 
recommendations,  including  the 
percentage  of  the  CDQ  reserve  allocated 
to  each  approved  CDP,  and  announces 
the  availabihty  of  the  Seoetary's 
findings  regarding  this  decision  (see 
ADDRESSES). 

The  CDQ  reserve  for  1994  and  1995 
will  be  7.5  percent  of  the  pollock  total 
allowable  catch  specification  for  each  of 
the  three  subareas  that  constitute  the 
BSAL  The  Secretary  approves  the 
following  percentage  ofCDQ  reserve  for 
each  CDP  recipient  for  1994  and  1995: 


CDP  recipient 

CDQpeicer<- 

agflfor1994 

and  1995 

Aleutian  PrIMIof  Island  Com- 
muntty  Development  Asso- 
ciation   „... 

18 

onstot  Bay  ccononnc  uevBl- 
opment  Association  

Centra!  Bertng  Sea  Fisher- 
men's Association 

20 

• 

Coastal  Villages  Fishing  Co- 
operative   

27 

Norton  sound  economic  De- 
velopment Corp  

20 

Yukon  Delta  Fisheries  Devel- 
opment AssodaUon  

7 

Classification 

This  action  is  taken  tmder  50  CFR 
675.27. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Recordkeeping  and 
reporting  requirements. 
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Authority:  16  U.S.C  1801  etseq. 


Dated:  November  15, 1993. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  93-28488  Filed  11-18-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puttie  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  notces  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  maWng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultufal  Marketing  Service 

7CFRPart51 

[Docket  Number  FV-J92-301] 

Bluebenies;  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  action  would 
revise  the  United  States  Standards  for 
Grades  of  Blueberries,  to  bring  them  into 
conformity  ivith  current  cultural, 
harvesting  and  marketing  practices.  The 
recommended  revisions  would:  add 
another  species  of  cultivated 
blueberries;  eliminate  size  as  a 
requirement  of  the  grade;  revise  the 
existing  tolerances  and  the  application 
of  tolerances  from  the  number  of 
defective  berries  to  percentages  of 
defective  berries;  speciiy  allowable 
amounts  for  defects  caused  by  scars  and 
well  healed  broken  skins;  redefine  terms 
to  more  clearly  reflect  current  cultural 
and  marketing  practices;  and,  provide  a 
format  consistent  with  other  recently 
revised  U.S.  grade  standards.  The 
Agricultural  Marketing  Service  (AMS), 
in  cooperation  with  industry,  has  the 
responsibility  to  develop  and  improve 
standards  of  quality,  condition, 
quantity,  grade,  and  packaging.  These 
revisions  would  result  in  more  uniform 
standards  which  more  closely  reflect 
current  industry  practices. 
DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  January  18 
1994. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Standardization 
Section.  Fresh  Products  Branch.  Fruit 
and  Vegetable  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture,  P.O.  Box  96456,  room  2056 
South  Building,  Washington,  DC  20090- 
6456.  Comments  should  make  reference 
to  the  date  and  page  number  of  this 


issue  of  the  Federal  Register  and  will  be 
made  avaiUble  for  pubUc  inspection  in 
the  above  ofRce  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  M.  Betts,  at  above  address  or 
call  (202)  720-2188. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  by  the  Department  in 
accordance  with  Departmental 
Regulation  1512-1  and  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "nonmajor" 
rule. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et.  seq.).  the  Administrator  of 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  for  the 
revision  of  U.S.  Standards  for  Grades  of 
Blueberries  will  not  impose  substantial 
direct  economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  will  not  alter  ttie  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses.  In 
addition,  under  the  Agricuhural 
Marketing  Act  of  1946,  the  application 
of  these  standards  is  voluntary,  so 
members  of  the  blueberry  industry  need 
not  have  their  product  certified  under 
these  standards,  thereby  incurring  no 
cost  at  all. 

The  United  States  Standards  for 
Grades  of  Blueberries  were  last  revised 
in  June  1966.  The  standards  are  issued 
under  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621  et  seq).  The  North 
American  Blueberry  Council  (NABC). 
which  represents  the  majority  of 
blueberry  growers  and  packers  in  the 
United  States  and  Canada,  have 
requested  that  the  standards  be  revised 
in  order  to  bring  them  into  conformity 
with  current  cultural,  harvesting  and 
marketing  practices.  The  NABC 
contends  that  due  to  changes  in 
harvesting  practices,  more  growers 


using  mechanical  harvesters  versus 
hand  picking,  and  new  improved 
varieties,  changes  are  necessary  in  the 
current  standards.  The  NABC  requests 
changes  in  the  tolerance  section  of  the 
standards,  changing  them  fit)m  a 
number  of  defective  specimens  to  a 
percentage;  changing  the  species 
covered  by  the  standard;  and. 
clarification  of  terminology. 

A  market  sun-ey  was  drafted  by  the 
Fresh  Products  Branch,  and  sent  to 
industry  personnel,  other  interested 
parties,  and  inspection  personnel  for 
comments,  on  September  8, 1992.  There 
were  a  total  of  eighteen  comments, 
thirteen  from  inspection  personnel  and 
five  from  industry  personnel.  The 
comments  were  reviewed  by  the  Fresh 
Products  Branch  and  discussed  with  the 
NABC.  Many  of  the  comments  were 
incorporated  into  the  proposal. 

The  main  purpose  of  the  proposal  is 
set  forth  in  order  to  bring  the  standards 
into  conformity  with  current  harvesting 
and  marketing  practices.  In  addition,  the 
standards  have  been  reviewed  for  need, 
clarity,  and  effectiveness  as  part  of  a 
periodic  review.  Accordingly,  we 
propose  to  amend  the  regulations  as 
discussed  below. 

Presently,  the  United  States  Standard* 
for  Grades  of  Blueberries  applies  to 
selected  and  hybrid  varieties  of  the 
highbush  blueberry  produced  under 
cultivation,  but  not  to  other  species  of 
the  genus  Vaccinium  nor  to  the  true 
huckleberries  of  the  genus  Gaylussada. 
The  NABC  recommended  that  the 
rabbiteye  species,  (Vacdnium  ashei 
Reade).  be  covered  by  the  standards. 
Since  that  species  is  grown  in  suffident 
quantities  to  warrant  inclusion  into  the 
standard.  Based  on  NABC's 
recommendation  rabbiteye  spedes  is 
included  in  this  proposal. 

Currently,  blueberries  are  required  to 
meet  a  minimum  number  of  blueberries 
per  two  gill  cup  in  order  to  meet  U.S. 
No.  1  grade.  However,  since  blueberries 
are  generally  not  sized,  and  there  is 
usually  a  diJEference  in  the  size  of  berries 
from  variety  to  variety,  it  is  proposed 
that  no  size  requirements  be  assodated 
with  the  grade.  Therefore,  blueberries 
could  then  meet  a  U.S.  No.  1  grade 
without  meeting  any  size  requirements. 
The  "Size  Classification"  section  would 
remain  in  the  event  an  interested  party 
requests  a  size  determination.  This 
would  tend  to  enhance  marketing  with 
common  terminology. 
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The  unclassified  designation  in 
section  51.3477  would  be  eliminated 
because  it  is  not  a  grade  and  only  serves 
to  show  that  no  grade  has  been  applied 
to  the  lot.  Since  this  designation  is 
rarely  used  and  may  create  some 
confusion  in  the  marketplace,  it  should 
be  discontinued. 

In  the  "Size  Classification"  section, 
the  unit  of  measure  in  the  current 
standard  is  a  two  gill  cup.  As  proposed, 
the  unit  of  measure  would  be  a  cup. 
Although  two  gill  is  equivalent  to  a  cup. 
a  cup  is  better  understood  by  marketing 
channels.  Also  the  metric  equivalent 
would  be  included  as  a  footnote. 

It  has  been  suggested  by  the  NABC 
that  the  tolerances  be  changed  from  the 
number  of  berries  detl'Ctive  to  a 
percentage  of  berries  defective. 

It  is  also  proposed  that  the  tolerances 
for  defects  at  shipping  point  and  en 
route  or  destination  be  determined 
based  on  percentages  rather  than  a 
specific  number  of  berries  defective. 
The  tolerances  at  shipping  point  would 
include  a  total  of  eight  percent  for 
defects  which  fail  to  meet  the 
requirements  of  the  grade,  including  not 
more  than  four  percent  for  defects 
which  cause  serious  damage  (such  as, 
but  not  limited  to  mummified  berries, 
insects,  unhealed  broken  skins,  crushed 
split,  or  leaking  berries),  including  not 
more  than  one  percent  for  mold  or 
decay. 

The  proposed  tolerances  for  en  route 
or  at  destination  are  similar  to  the 
shipping  point  tolerances,  except  for 
some  additional  tolerances,  due  to  the 
perishability  of  blueberries.  Therefore, 
the  proposed  en  route  or  destination 
tolerances  are  as  follows:  A  total  of  not 
more  than  twelve  percent  for  defects 
which  fail  to  meet  the  requirements  of 
the  grade,  including  not  more  than  eight 
percent  permanent  defects  (defects 
which  are  not  subject  to  change  during 
shipment  or  storage,  including  but  not 
limited  to  color  and  scars),  including 
not  more  than  six  percent  for  defects 
which  cause  serious  damage,  including 
not  more  than  four  percent  which  may 
be  seriously  damaged  by  permanent 
defects  (for  example,  serious  damage  by 
scarring),  including  not  more  than  two 
percent  affected  by  mold  or  decay. 

The  NABC  feels  that  attached  stems 
are  a  problem,  in  that  some  varieties  of 
blueberries  have  stems  which  adhere 
more  readily  to  the  blueberry.  Also, 
growing  conditions  may  cause  the  stem 
to  remain  attached  to  the  blueberry. 
Therefore,  it  is  proposed  that  a  separate 
tolerance  of  not  more  than  ten  percent 
be  included  in  the  standards  for 
blueberries  which  have  any  length  of 
stem  attached. 


The  current  standard  contains  the 
total  number  of  berries  permitted  in 
individual  samples.  However,  it  is 
proposed  that  the  tolerances  be  changed 
from  specific  number  of  defective 
berries  to  percentages  of  defective 
berries,  thereby  eliminating  the  existing 
table.  Therefore,  it  is  proposed  that  an 
"Application  of  Tolerances"  section  be 
inserted  in  the  regulations  to  provide 
percentage  limitations  of  defective 
berries  in  individual  samples. 

The  injury  designation  in  section 
51.3485  would  be  eliminated  in  order  to 
bring  the  standard  into  conformity  with 
current  terminology  and  format  Since 
this  designation  may  create  some 
confusion  in  the  marketplace,  it  should 
be  discontinued. 

Definitions  for  "well  colored," 
"overripe,"  "damage,"  and  "serious 
damage"  would  be  reworded  to  better 
reflect  current  cultural  and  marketing 
conditions.  "Broken  skins"  are  currently 
considered  defects  when  they  are 
identified  as  "broken  skins."  However, 
the  NABC  feels  that  this  is  too 
restrictive.  It  is  their  contention  that 
some  varieties  of  blueberries  have  stems 
which  adhere  more  readily  to  the 
blueberry,  making  it  more  difficult  to 
remove  the  stems  without  tearing  the 
adjoining  flesh.  Therefore,  it  is  proposed 
that  "broken  skins"  would  be 
considered  damage  when  they  are  well 
healed  and  readily  noticeable,  except  for 
an  allowable  area  within  a  Ve  inch  circle 
centered  at  the  stem  scar,  and  serious 
damage  when  not  well  healed. 
Currently,  "scars"  are  considered 
defects  when  readily  noticeable.  As 
proposed,  "scars"  would  be  considered 
damage  when  affecting  more  than  20 
percent  of  the  surface  of  the  individual 
berry,  and  as  serious  damage  when  they 
affect  more  than  50  percent  of  the 
surface  of  the  berry. 

Finally,  the  grade  standard  format 
itself  would  be  revised  and  updated  to 
incorporate  all  of  the  above  mentioned 
changes,  and  provide  convenient  use  to 

the  industry. 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements,  Vegetables. 

PART  51— {AMENDED] 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  51  be 
amended  as  follows: 

1-2.  The  authority  citation  for  7  CFR 
part  51  continues  to  read  as  follows: 

Authority:  7  U.S.C  1622, 1624. 


SubparV-Unttad  States  Standards  for 
Grades  of  Blueberries 

3.  Section  51.3475  is  revised  to  read 
as  follows: 

151.3475    QwwraL 

(a)  These  standards  apply  only  to 
selected  and  hybrid  varieties  of  the 
highbush  (Vaccinium  australe  Small 
and  Vaccinium  corymbosum  L.)  and 
rabbiteye  (Vaccinium  ashei  Reade) 
blueberries  produced  under  cultivation, 
but  not  to  other  species  of  the  genus 
Vaccinium  nor  to  the  true  huckleberries 
of  the  genus  Gaylussacia. 

(b)  Because  of  the  size  differences 
between  varieties  and  the  difference  in 
size  preference  in  various  markets,  there 
are  no  size  requirements  in  the  grade. 
Therefore,  size  will  not  be  determined 
unless  specifically  requested  by  the 
applicant.  If  requested,  size  may  be 
specified  as  provided  in  §51.3477. 

4.  Section  51.3476  is  revised  to  read 
as  follows: 

§51.3476    U.S.No.1. 

"U.S.  No.  1"  consists  of  blueberries 
which  meet  the  following  requirements: 

(a)  Basic  Requirements: 

(1)  Similar  varietal  characteristics; 

(2)  Clean; 

(3)  Well  colored; 

(4)  Not  overripe; 

(5)  Not  crushed,  split,  or  leaking;  and, 

(6)  Not  wet. 

(b)  Free  From: 

(1)  Attached  stems; 

(2)  Mold; 

(3)  Decay; 

(4)  Insects  or  when  there  is  visible 
evidence  of  the  presence  of  insects; 

(5)  Mummified  berries;  and. 

(6)  Clusters. 

(c)  Free  From  Damage  Caused  By: 

(1)  Shriveling; 

(2)  Broken  skins; 

(3)  Scars; 

(4)  Green  berries;  and. 

(5)  Other  means. 

(d)  Tolerances  as  specified  in  §  51.3478 

(a)  and  (b)  and  applied  pursuant  to 
§51.3479. 

5.  Sections  51.3477.  51.3478  and 
51.3479  and  the  undesignated  center 
heading  preceding  each  section  are 
revised  to  read  as  follows: 

Size  Qassifications 

$51.3477    Size  classifications. 

The  following  size  classifications  may 
be  used  in  specifying  size  of  blueberries: 

(a)  Extra  large.  Less  than  90  berries 
per  cup;t 

(b)  Large.  90  to  129  berries  per  cup;i 

(c)  Medium.  130  to  189  berries  per 
cup;i  and. 


<  Cup  equals  237  ml,  Vi  pint,  or  2  gills. 
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(d)  Small.  190  to  250  berries  per  cup.i 

(e)  For  tolerances  see  §  51.3478. 

Tolerances 

§51.3478    TolarancM. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  based  on  sample  inspection, 
the  following  tolerances,  by  count,  shall 
be  allowed: 

(a)  For  defects  at  shipping  points  Ten 
percent  for  blueberries  which  have 
attached  stems.  Additionally,  not  more 
than  8  percent  of  the  blueberries  may  be 
below  the  remaining  requirements  of  the 
grade:  Provided.  That  included  in  this 
amount  not  more  than  4  percent  shall  be 
allowed  for  defects  causing  serious 
damage,  including  in  this  latter  amount 
not  more  than  1  percent  for  blueberries 
which  are  affected  by  mold.or  decay. 

(b)  For  defects  en  route  or  at 
destination.  Ten  percent  for  blueberries 
which  have  attached  stems. 
Additionally,  not  more  than  12  percent 
of  the  blueberries  may  be  below  the 
remaining  requirements  of  the  grade: 
Provided,  That  included  in  this  amount 
not  more  than  the  following  percentages 
shall  be  allowed  for  defects  listed: 

(1)  8  percent  for  blueberries  which  fail 
to  meet  the  requirements  for  this  grade 
because  of  permanent  defects;  or, 

(2)  6  percent  for  blueberries  which  are 
seriously  damaged,  including  therein 
not  more  than  4  percent  for  blueberries 
which  are  seriously  damaged  by 
.permanent  defects  and  not  more  than  2 
percent  for  blueberries  which  are 
affected  by  mold  or  decay. 

(c)  Off-size.  In  order  to  allow  for 
variations  incident  to  proper  sizing  not 
more  than  10  percent  of  the  samples  in 
any  lot  or  one  sample,  whichever  is  the 
greatw  number,  may  fail  to  meet  the 
range  in  count  specified  for  one  of  the 
size  classifications  in  §  51.3477. 

Application  of  Tolerances 

§  51 .3479    Application  of  tolerances. 

Individual  samples  are  subject  to  the 
following  limitations:  Provided.  That 
the  averages  for  the  entire  lot  are  within 
the  tolerances  specified  for  the  grade: 

(a)  For  tolerances  of  10  percent  or 
more,  individual  samples  may  contain 
not  more  than  one  and  one-half  times 
the  specified  tolerances. 

(b)  For  a  tolerance  of  less  than  10 
percent,  individual  samples  may 
contain  not  more  than  double  the 
specified  tolerance. 


3  Shipping  point,  a5  used  in  these  standards, 
means  the  point  of  origin  of  the  shipment  in  the 
producing  area  or  at  port  of  loading  for  ship  stores 
or  overseas  shipment,  or,  in  the  case  of  shipments 
from  outside  the  continental  United  States,  the  port 
of  entry  into  the  United  States. 


6.  Sections  51.3482  and  51.3483  are 
revised  to  read  as  follows: 

f  SI  .3482    WallcolorMl. 

Well  colored  means  that  more  than 
one-half  of  the  surface  of  the  individual 
berry  is  blue,  bluish-purple,  purple, 
bluish-red,  or  bluish-black. 

§51.3483    OvwTipa. 

Overripe  means  that  the  individual 
berry  is  dead  ripe,  the  flesh  is  soft  and 
mushy,  and  past  commercial  utility. 

§§51.3484,51.3485    [Removed] 

§  51 .3486    [RadMignatad  aa  §  51 .3484] 

7.  Sections  51.3484  and  51.3485  are 
removed  and  §  51.3486  is  redesignated 
§  51.3484  and  is  revised  to  read  as 
follows: 

§51.3484    Damage. 

Damage  means  any  specific  defect 
described  in  this  section,  or  an  equally 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect,  or  any 
combination  of  defects,  which 
materially  detracts  from  the  appearance, 
or  the  edible  or  marketing  quality  of  the 
blueberries.  The  following  specific 
defects  shall  be  considered  as  damage: 

(a)  Wet  berries  when  the  individual 
berry  is  wet  from  juice  from  crushed, 
leaking,  or  decayed  berries,  but  not  due 
to  condensation; 

(b)  Clusters  when  there  are  three  or 
more  joined  capstems  with  at  least  one 
berry  attached; 

(c)  Shriveling  when  the  skin  is 
slightly  wrinkled; 

(d)  Broken  skins  when  not  well 
healed  or  when  well  healed  and  readily 
noticeable,  except  for  an  allowable  area 
within  a  Vs  (3.2  mm)  inch  circle 
centered  at  the  stem  scar; 

(e)  Scars  when  affecting  more  than  20 
percent  of  the  surface  of  the  individual 
berry;  and, 

(f)  Green  berries  when  one-half  or 
more  of  the  berry  is  green. 

§  51 .3487    [Redesignated  as  §  51 .3485] 
8.  Section  51.3487  is  redesignated 
§  51.3485  and  is  revised  to  read  as 
follows: 

§51.3485    Serious  damage. 

Serious  damage  means  any  specific 
defect  described  in  this  section,  or  an 
equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects,  which 
seriously  detracts  from  the  appearance, 
or  the  edible  or  marketing  quality  of  the 
blueberries.  The  following  specific 
defects  shall  be  considered  as  serious 
damage: 

(a)  Decay; 

(b)  Moldy  berries; 


(c)  Overripe  berries; 

(d)  Crushed,  spUt,  or  leaking  berries; 

(e)  Mummified  berries  when  the 
individual  berry  is  dried  up,  withered  or 
shrunken; 

(f)  Insects  or  when  there  is  any  visible 
evidence  of  the  presence  of  insects, 
including  but  not  limited  to  an  insect, 
insect  larva,  feeding,  webbing  or  bass; 

(g)  Broken  sldns  when  not  well 
healed;  and, 

(h)  Scars  when  affecting  more  than  50 
percent  of  the  surface  of  the  individual 
berry. 

Dated:  November  8, 1993. 

Kenneth  C  Qayton, 

Deputy  Administrator  for  Marketing 
Programs. 

[FR  Doc.  93-28267  Filed  11-18-93;  8:45  amj 

BaxjNQcooe  s4io-o>-# 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Regulation  M;  Docket  No.  R-0815] 

Consumer  Leasing 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System, 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Board  is  planning  to 
undertake  a  review  of  Regulation  M, 
which  carries  out  the  provisions  of  the 
Consumer  Leasing  Act,  pursuant  to  the 
Board's  policy  of  periodically  reviewing 
its  regulations.  The  Consimier  Leasing 
Act  requires  lessors  to  provide  uniform 
cost  and  other  disclosures  about 
consumer  lease  transactions.  The  Board 
plans  to  review  Regulation  M  to 
determine  whether  it  can  be  simplified 
and  clarified  to  carry  out  more 
effectively  the  purposes  of  the 
Consumer  Leasing  Act  without 
diminishing  the  consumer  protections 
afforded  by  the  statute.  To  gather 
information  needed  for  this  review  and 
to  ensure  the  participation  of  interested 
parties  at  the  begiiming  of  the  process, 
the  Board  is  soliciting  comment 
generally  on  revisions  to  the  regulation, 
while  also  soliciting  comment  on 
several  specific  issues, 

DATES:  Comments  must  be  received  by 
January  24.  1994, 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0815,  and  may  be  mailed 
to  Mr.  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  also  may  be 
delivered  to  Room  B-2222  of  the  Eccles 
Building  between  8:45  am  and  5:15  pm 
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weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  NW  (between  Constitution 
Avenue  and  C  Street)  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  am  and  5:00  pm  weekdays,  except 
as  provided  in  12  CFR  section  261.8  of 
the  Board's  rules  regarding  the 
availability  of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kyung  H.  Cho  or  W.  Kurt  Schumacher, 
Staff  Attorneys  (202/452-2412  or  202/ 
452-3667),  Division  of  Consumer  and 
Community  Affairs.  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544),  Board  of 
Govenrors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW.. 
Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATKM: 

Background  of  the  Consumer  Leasing 
Act  and  Regulation  M 

The  Consumer  Leasing  Act  (CLA).  15 
U.S.C.  1667-1667e.  was  enacted  into  law 
in  1976  as  an  amendment  to  the  Truth 
in  Lending  Act  (TILA).  It  was  based  on 
Hndings  that  there  was  a  trend  toward 
leasing  as  an  alternative  to  purchasing 
certain  consumer  items  on  credit  and 
that  consumers  were  not  receiving 
adequate  leasing  cost  disclosures.  The 
Board  was  given  rulewriting  authority, 
and  its  Regulation  M  (12  CFR  part  213) 
implements  the  CLA.  An  official  staff 
commentary  which  interprets  the 
regulation  has  also  been  published  (12 
CFR  part  213.  Supp.  I). 

The  CLA  generally  applies  to 
consumer  leases  of  personal  property 
involving  less  than  $25,000  with  a  term 
of  more  than  four  months.  A  long-term 
automobile  lease  is  the  most  common 
type  of  consumer  lease  covered  by  the 
act.  Like  the  credit  provisions  of  the 
TILA,  the  CLA  requires  lessors  to 
provide  uniform  cost  and  other 
disclosures  about  consumer  lease 
transactions,  including  in  advertising. 
Prior  to  entering  into  a  lease  agreement, 
lessors  must  give  consumers 
approximately  15  to  20  disclosures  that 
include  the  amount  of  initial  charges  to 
be  paid,  an  identification  of  leased 

Eroperty.  a  payment  schedule,  the 
ability  for  maintenance  of  leased 
property,  and  penalties  for  the  early 
termination  of  a  lease.  The  law  also 
regulates  balloon  payments  by  limiting 
liability  at  the  end  of  a  lease  term  to  no 
more  than  three  times  the  monthly 
payment 


TIm  Renew  of  Regulation  M 

The  Board's  Regulatory  Planning  and 
Review  Program  calls  for  the  pericxiic 
review  of  a  regulation  with  four  goals  in 
mind:  to  clarify  and  simpUfy  regulatory 
language;  to  determine  whether 
regulatory  amendments  are  needed  to 
address  technological  and  other 
developments;  to  reduce  undue 
regulatory  burden  on  Ihe  industry;  and 
to  delete  obsolete  provisions.  The  Board 
plans  to  begin  a  review  of  Regulation  M 
in  accordance  with  the  goals  of  that 
program.  Regulation  M  has  not  been 
substantially  revised  or  reviewed  since 
its  inception.  The  Board  is  soliciting 
comments  on  the  provisions  of 
Regulation  M  and  the  CLA,  including 
coverage,  exempt  transactions,  and 
general  format  and  disclosure 
requirements.  The  Board  requests  that 
commenters  include  specific 
suggestions  for  improvements  to  the 
regulation,  as  well  as  the  rationale  for 
the  suggested  changes.  In  addition,  the 
Board  has  identified  the  following 
specific  issues  on  which  comment 
would  be  helpful: 

Disclosure  of  early  termination 
charges.  The  CLA  and  Regulation  M 
require  lessors  to  disclose  the  amount  or 
method  of  determining  the  amount  of  a 
charge  if  the  consumer  terminates  a 
lease  early.  Virtually  all  leases  include 
such  a  charge  and  lessors  typically 
disclose  the  method  to  determine  the 
charge  rather  than  an  amount. 

Recently,  a  United  States  Court  of 
Appeals  held  a  lessor  liable  for  violating 
the  "reasonably  understandable" 
standard  for  disclosure  under 
Regulation  M  by  providing  an  early 
termination  formula  that  the  court 
found  to  be  overly  complex  and  beyond 
the  understanding  of  the  average 
consumer.  Lundquist  v.  Security  Pacific, 
993  F.2d  11  (2d  Cir.  1993).  Though 
some  lessors  would  generally  admit  to 
the  complexity  of  the  disclosure,  they 
would  insist  that,  due  to  the  complexity 
of  modem  automobile  lease 
transactions,  the  formula  was  written  as 
understandably  as  it  could  be. 

Some  representatives  of  automobile 
lessors  have  requested  that  the  Board 
amend  the  regulation  to  allow  them  to 
disclose  the  name  of  the  method  to  be 
used  in  determining  the  amount  of  any 
penalty  or  other  charge  for  early  lease 
termination,  rather  than  providing  a 
description  of  the  method  by  giving  the 
precise  formula.  On  the  other  hand, 
consumer  interest  representatives  have 
argued  that  the  formulas  used  in 
determining  such  charges  could  be 
made  more  imderstandable  to 
consumers,  and  that  simply  allowing 
the  disclosure  of  the  name  of  the 


method  would  not  allow  consumers  to 
determine  the  cost  of  an  early 
termination  charge-either  before  or 
during  the  performance  of  the  lease. 
Specific  comment  is  solicited  on  this 
issue,  including  commenters'  views  on 
whether  the  disclosure  of  the  name  of 
the  method  along  with  a  representative 
example  of  a  lease  termination  charge 
should  be  considered  (as  well  as  any 
other  disclosure  alternative)  to  help 
inform  consumers  of  the  consequences 
of  terminating  a  lease  early. 

Broadcast  media  advertising  of  leases. 
Under  the  regulation,  if  any  advertised 
lease  transaction  states  certain  terms 
(such  as  the  amount  or  number  of  any 
lease  payment)  as  many  as  five 
additional  disclosures  are  required  to  be 
given.  Due  to  time  and  space  constraints 
in  television  and  radio  advertisements, 
some  lease  disclosures  are  being 
provided  in  small  sometimes  scrolling 
print  at  the  bottom  of  the  television 
screen,  or  very  quickly  at  the  end  of  the 
advertisement,  arguably  with  little 
consumer  benefit.  Because  the  oral 
disclosure  of  required  lease  terms  is 
very  difficult,  there  is  little  radio 
advertising  of  leases. 

Several  representatives  of  State 
attorneys  general  offices  have 
questioned  the  way  that  television 
advertisements  for  auto  leases  display 
the  required  Regulation  M  disclosures. 
They  argue  that  the  text  is  hard  to  read 
and  appears  on  the  screen  only  briefly, 
arguably  failing  the  CLA  clear  and 
conspicuous  standard.  Some  leasing 
representatives  have  expressed  concern 
about  exposure  to  liability  due  to  the 
potential  for  differing  State 
interpretations  of  what  is  clear  and 
conspicuous  disclosure.  They  advocate 
Board  action  on  this  issue,  offering  as  an 
alternative  a  requirement  that  a  toU-ftee 
number  be  provided  in  lieu  of  some  or 
all  of  the  disclosures  now  required,  so 
consumers  could  call  and  obtain  them. 
Comment  is  specifically  solicited  on 
this  issue,  though  this  type  of  change 
may  be  more  appropriately  within  the 
purview  of  the  Congress.  Two  bills 
introduced  in  Congress  (S.  1447  and 
H.R.  3102)  would  modify  the 
advertising  disclosure  requirements 
under  the  CLA,  as  well  as  under  the 
TILA  and  the  Truth  in  Savings  Act,  by 
allowing  a  toll-free  number  to  be 
provided  in  the  advertisement  instead  of 
the  currently  required  terms.  Both  bills, 
however,  would  only  apply  to  radio 
advertisements. 

Segregation  of  leasing  disclosures 
from  other  information.  The  CLA, 
imlike  most  of  the  consumer  credit 
provisions  of  the  TILA,  does  not  require 
the  segregation  of  the  required 
disclosures  from  other  terms.  In  many 
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lease  agreements,  a  number  of  the 
leasing  disclosures  and  the  contract 
terms  are  one  and  the  same.  There  is  a 
question  whether  the  absence  of  a 
requirement  that  the  consumer  leasing 
disclosures  be  segregated  from  general 
contract  or  other  terms  limits  the 
effectiveness  of  these  disclosures  in 
meeting  the  consumer  protection  goal  of 
the  CLA — to  assure  meaningful 
disclosure  of  lease  terms  for  comparison 
shopping.  The  Board  solicits  comments 
on  whether  a  segregation  requirement 
should  be  proposed  for  adoption  in  the 
regulation. 

The  Board  will  review  the  issues  and 
information  offered  by  commenters 
responding  to  this  notice,  and  conduct 
its  own  research  on  legal,  economic, 
operational  and  other  issues  and  data  as 
they  relate  to  Regulation  M.  Based  on 
the  resuhs  of  its  review  of  Regulation  M. 
including  consideration  of  the 
comments  received  on  this  notice,  the 
Board  will  decide  whether  to  pursue 
proposed  revisions  to  the  regulation 
during  1994.  The  Board  contemplates 
that  any  proposal  to  amend  the 
Regulation  would  be  published  in  the 
spring  of  1994. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  15, 1993. 
WiUiamW.Wiks. 
Secretary  of  the  Board. 
(FR  Doc  93-28466  Filed  11-18-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-121-AD] 

Airworthiness  Directives;  AirlMis 
Industrie  Model  A310  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


StiMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Industrie  Model  A310  series 
airplanes.  This  proposal  would  require 
inspections  to  detect  loose  self-locking 
nuts  and  damaged  cotter  pins  on  the 
actuating  cylinder  to  drag  strut 
attachment  of  the  left-  and  right-hand 
main  landing  gear  (MLG),  and 
correction  of  discrepancies.  This 
proposal  is  prompted  by  reports  of  loose 
nuts  and  sheared  cotter  pins  found  on 
in-service  airplanes.  The  actions 
specified  by  the  proposed  AD  are 


intended  to  prevent  an  undampened 
free  fall  of  the  left-  and  right-hand  MLG. 
which  subsequently  could  lead  to  the 
inability  to  retract  the  MLG  and  damage 
to  other  airplane  systems. 
DATES:  Comments  must  be  received  by 
January  24, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
121-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  insp>ected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Messier  Services,  45635  Willow  Pond 
Plaza,  Sterling,  Virginia  20164.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received-. 

Comments  are  speciBcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  rejwrt 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  93-NM- 


121-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  ofNPRMt 

Any  person  may  obtain  a  copy  of  this 
NPI^  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-121-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Genera le  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus 
Industrie  Model  A310  series  airplanes. 
The  DGAC  advises  it  has  received 
reports  of  loose  nuts  and  sheared  cotter 
pins  found  on  these  in-service  airplanes. 
These  nuts  attach  the  drag  strut  to  the 
actuating  cylinder  of  the  left-  and  right- 
hand  main  landing  gear  (MLG). 
Investigation  revealed  that,  during 
operation  of  the  MLG,  loads  induced  by 
chafing  of  the  actuating  cylinder  lugs  on 
the  anti-warping  washer  can  cause  the 
rotation  of  the  grease  duct,  nut,  and  bolt. 
Such  rotation  could  shear  the  cotter  pin, 
which  could  loosen  the  nut.  Loss  of  the 
nut  could  cause  the  actuator  cylinder  to 
disconnect  from  the  drag  strut 
attachment.  This  condition,  if  not 
corrected,  could  lead  to  an  undampened 
free  fall  of  the  left-  and  right-hand  MLG; 
this  subsequently  could  lead  to  the 
inability  to  retract  the  MLG  and  damage 
to  other  airplane  systems. 

Messier-Bugatti  (the  manufacturer  of 
the  MLG  assembly)  has  issued  Messier- 
Bugatti  Airbus  A310  Service  Bulletin 
470-32-744,  dated  March  31, 1993,  that 
describes  procedures  for  repetitive 
inspections  to  detect  loose  self-locking 
nuts  and  damaged  cotter  pins  on  the 
actuating  cylinder  to  drag  strut 
attachment  of  the  left-  and  right-hand 
MLG.  This  service  bulletin  also  contains 
procedures  for  replacement  of  loose 
nuts  with  new  washers  and  new  nuts, 
and  torque  tightening  the  nuts; 
replacement  of  damaged  cotter  pins 
with  new  cotter  pins;  and  submission  of 
inspection  reports.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
93-039-143(B).  dated  March  31. 1993  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
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airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  sittiation 
described  above.  The  FAA  has 
examined  the  Hndings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  inspections  to  detect  loose 
self-locking  nuts  and  damaged  cotter 
pins  on  the  actuating  cylinder  to  drag 
strut  attachment  of  the  left-  and  right- 
hand  KfLG.  This  proposed  AD  would 
also  require  replacement  of  loose  nuts 
with  new  washers  and  new  nuts,  and 
torque  tightening  the  nuts;  replacement 
of  damaged  cotter  pins  with  new  cotter 
pins;  and  submission  of  inspection 
reports.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

The  FAA  estimates  that  21  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figiu^s,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,155.  or  $55  per 
airplane,  per  inspection  cycle.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  neg^ve, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 


Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  93-NM-121-AD. 

Applicability:  All  Model  A3 10  series 
airplanes,  certificated  in  any  categoiy. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  undampened  free  Call  of  the 
left-  and  right-hand  main  landing  gear  (MLC), 
which  subsequently  could  lead  to  the 
inability  to  retract  the  MLG  and  damage  to 
other  airplane  systems,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  perform  an  inspection  to  detect 
loose  self-locking  nuts  and  damaged  (sheared 
or  marked)  cotter  pins  on  the  actuating 
cylinder  to  drag  strut  attachment  of  the  left- 
and  right-hand  MLG,  in  accordance  with 
Messier  Bugatti  Airbus  A31Q  Service  Bulletin 
470-32-744,  dated  March  31, 1993.  Repeat 
this  inspei.iion  thereafter  at  intervals  not  to 
exceed  500  landings. 

(1)  If  any  nut  is  loose,  prior  to  further 
flight,  replace  the  nut  with  a  new  washer  and 
a  new  nut,  and  torque  tighten  the  nut,  in 
accordance  with  the  service  bulletin.  After 
replacement,  continue  to  repeat  the 
inspection  at  intervals  not  to  exceed  500 
landings. 

(2)  If  any  cotter  pin  is  damaged  (sheared  or 
marked),  prior  to  further  flight,  replace  the 
cotter  pin  with  a  new  cotter  pin,  part  number 
MS24665-357,  in  accordance  with  the 
service  bulletin.  After  replacement,  continue 
to  ref)eat  the  inspection  at  intervals  not  to 
exceed  500  landings. 

(b)  Within  5  days  after  accomplishing  the 
requirements  of  this  AD,  report  all  inspection 
results,  positive  or  negative,  to  Messier- 
Bugatti  and  Airbus  Industrie  in  accordance 
with  Messier-Bugatti  Airbus  A310  Service 


Bulletin  470-32-744.  dated  March  31, 1993. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Buidget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-4)056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-n3,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
November  15, 1993. 
Darrell  M.  Pederson« 
Acting  Manager.  Tmns port  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-28521  Filed  11-18-93;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  93-NM-184^D] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72  Series  Airplanes, 
Equipped  With  Dunlop  Main  Landing 
Gear  Wheels,  Part  Number  AHA1752 
Pre  Mode 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR72 
series  airplanes.  This  proposal  would 
require  inspection  to  detect  cracldng  in 
the  brake  side  half  hub  in  the  bearing 
housing  area  of  certain  main  landing 
gear  (NOX^)  wheels,  and  replacement  of 
the  MLG  wheel,  if  necessary.  This 
proposal  would  also  require  the 
eventual  replacement  of  certain  MLG 
wheels  with  other  wheels,  as 
terminating  action  for  the  repetitive 
inspections.  This  proposal  is  prompted 
by  in-service  experience  that  indicates 
the  possibility  of  fatigue  cracking 
occurring  in  the  subject  area.  The 
actions  specified  by  the  proposed  AD 
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are  intended  to  prevent  CailuTe  of  the 
brake  side  half  hub  due  to  fatigue 
cracking,  which  could  lead  to  separation 
of  the  MLG  wheel  and  tire  from  the  axle, 
DATES:  Comments  must  be  received  by 
January  3, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport' 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
184-AD.  1601  Und  Avenue,  SW.. 
Rent  on,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dunlop  Limited.  Aviation  Division. 
Silverton  House.  Vincent  Square. 
London  SWIP  2PL.  United  Kingdom. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 
F0«  FURTHER  MFORMATKM  CONTACT:  Gary 
Uum.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Commeiils  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Contunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  93-NM-184-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  Na 
93-NM-184-AD,  1601  Und  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Aerospatiale 
Model  ATR72  series  airplanes  equipped 
with  Dunlop  main  landing  gear  (MLG) 
wheels,  part  number  AHA1752  Pre  Mod 
6.  The  DGAC  advises  that  recent  service 
experience  reports  have  indicated  that 
fatigue  cracking  can  occur  in  the  brake 
side  half  hub,  part  number  AHA1750 
Mod  1,  in  the  bearing  housing  area  of 
these  MLG  wheels.  Fatigue  cracking,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  failure  of  the 
brake  side  half  hub,  which  could  lead  to 
separation  of  the  MLG  wheel  and  tire 
from  the  axle. 

Dunlop  Limited,  Aviation  Division, 
has  issued  Service  Bulletin  AHA1752- 
32-1069,  dated  June  28. 1993.  that 
describes  procedures  for  conducting  an 
eddy  current  inspection  to  detect 
cracking  in  the  bearing  housing  of  the 
brake  side  half  hub  of  Dimlop  MLG 
wheels,  part  number  AHA1752  Pre  Mod 
6.  This  service  bulletin  also  contains 
procedures  for  replacing  the  entire  MLG 
wheel  if  cracked  half  hub  assemblies  are 
detected.  If  the  wheel  is  replaced  with 
a  serviceable  like  assembly,  the  eddy 
current  inspections  are  to  be  repeated  at 
every  tire  change.  However,  if  the  wheel 
is  replaced  with  either  of  two  improved 
assemblies  (the  hubs  of  which  are  not 
prone  to  fatigue  cracking),  the  eddy 
current  inspections  may  be 
discontinued.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
93-116(B)Rl,  dated  August  18, 1993.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement 
Piu^uant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 


available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  eddy  current  inspections  to 
detect  cracking  in  the  bearing  housing  of 
the  brake  side  half  hub  of  Dunlop  MLG 
wheels,  part  number  AHA1752  Pre  Mod 
6.  This  AD  would  require  that,  if  any 
cracked  half  hub  assemblies  are 
detected,  the  complete  wheel  must  be 
replaced.  If  certain  improved 
replacement  wheels  are  installed,  the 
repetitive  eddy  current  inspections  may 
be  discontinued.  This  proposed  AD 
would  also  require  the  eventual 
replacement  of  all  MLG  wheels  having 
part  number  AHA1752  Pre  Mod  6.  with 
other  (improved)  wheels,  as  terminating 
action  for  the  repetitive  inspections.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  16  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  inspection  actions  on  U.S. 
operators  is  estimated  to  be  $1,760.  or 
$110  per  airplane,  per  inspection. 
Should  a  cracked  half  hub  assembly  be 
found,  replacement  wheel  assemblies 
would  be  provided  by  Chinlop  at  no 
charge  to  the  operator. 

The  requirea  wheel  replacement 
action  proposed  by  this  action  would 
require  approximately  2  work  hours  to 
accomplish,  at  an  average  labor  charge 
of  $55  per  work  hour.  Replacement 
parts  would  be  provided  by  Dunlop  at 
no  charge  to  the  operators,  as  part  of 
Dunlop's  repair/replacement  program. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  replacement 
actions  on  U.S.  operators  is  estimated  to 
be^l,760.  or  $110  per  airplane. 

The  numl)er  of  requirea  work  hoi  s. 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  inspections 
proposed  in  this  AD  were  to  be 
conducted  as  "stand  alone"  actions. 
However,  in  actual  practice,  these 
actions  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  tire  changes  or 
other  maintenance  program  tasks. 
Therefore,  the  actual  number  of 
necessary  "additional"  work  hours 
would  be  minimal  in  most  instances. 
Additionally,  any  costs  associated  with 
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special  airplane  scheduling  would  be 
expected  to  be  minimal. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

i  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospadaie:  Docket  93-NM-184-AD. 

Applicability:  Model  ATR72  airplanes; 
equipped  with  Dunlop  main  landing  gear 
(MLG)  wheels,  part  number  AHA1752  Pre 
Mod  6;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  brake  side  half 
bub  due  to  fatigue  cracking,  which  could 
lead  to  separation  of  the  MLG  wheel  and  tire 
from  the  axle,  accomplish  the  following: 

(a)  At  the  next  tire  change  after  the 
effisctive  date  c>f  this  AO,  or  within  60  days 


after  the  effective  date  of  this  AD,  whichever 
occurs  later,  conduct  an  eddy  current 
inspection  to  detect  cracking  in  the  bearing 
housing  of  the  brake  side  half  hub  of  Dunlop 
Main  Landing  Gear  (MLG)  wheels,  part 
number  AHA1752  Pre  Mod  6,  in  accordance 
with  the  Accomplishment  Instructions  of 
Dunlop  Limited,  Aviation  Division,  Service 
Bulletin  AHAl  752-32-1069.  dated  June  28, 
1993. 

(b)  If  no  cracking  is  detected,  repeat  the 
inspection  specified  in  paragraph  (a)  of  this 
AD  thereafter  at  every  tire  change  until  the 
requirements  of  paragraph  (d)  of  this  AD  are 
accomplished. 

(c)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  one  of  the 
following: 

(1)  Replace  the  complete  MLG  wheel  with 
a  serviceable  MLG  wheel  having  part  numt)er 
AHAl 752  Pre  Mod  6.  Thereafter,  repeat  the 
inspections  specified  in  paragraph  (a)  of  this 
AD  at  every  tire  change.  Or 

(2)  Replace  the  complete  MLG  wheel  with 
a  MLG  wheel  having  part  number  AHA1752 
Post  Mod  6.  Such  replacement  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD.  Or 

(3)  Replace  the  complete  MLG  wheel  with 
a  MLG  wheel  having  part  number  AHA1890. 
Such  replacement  constitutes  terminating 
action  for  the  inspection  requirements  of  this 
AD. 

(d)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  all  Dunlop  MLG  wheels 
having  part  number  AHA1752  Pre  Mod  6, 
with  MLG  wheels  having  either  part  number 
AHA1752  Post  Mod  6  or  part  number 
AHA1890.  Such  replacement  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on 
November  15, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  93-28520  Filed  11-18-93;  8:45  am) 

BttJJNQ  COM  4«1«-13-P 


ENVIRONMEHTAL  PROTECTION 
AGENCY  * 

40  CFR  Part  52 
[CT-S-1-6055;  A-1-FRL-4803-4] 

Approval  and  Promulgation  of  Air 
Quality  impiementation  Plans; 
Connecticut;  Withdrawal  of  Proposed 
Approval  of  Reasonat)ly  Available 
Control  Technology  for  Non-CTQ 
Processes  at  Sii(orsky  Airoraft  Division 
in  Bridgeport 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Withdrawal  of  proposed  rule. 


SUMMARY:  EPA  is  withdrawing  a 
proposed  action  published  on  June  24, 
1992  (57  FR  28156).  to  approve  a 
revision  to  the  Connecticut  State 
Implementation  Plan  (SIP).  The 
Connecticut  Department  of 
Environmental  (DEP)  has  formally 
withdrawn  the  SIP  revision  request 
which  would  have  imposed  reasonably 
available  control  technology  (RACT)  on 
certain  processes  at  the  Sikorsky 
Aircraft  Division  of  the  United 
Technologies  Corporation  facility  in 
Bridgeport,  Connecticut. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp.  (617)  565-9024. 
SUPPLEMENTARY  INFORMATION:  On  June 
24, 1992,  EPA  published  a  notice  of 
proposed  rulemaking  (57  FR  28156) 
proposing  to  approve  a  request  by  the 
Connecticut  Department  of 
Environmental  Protection  (DEP),  to 
revise  the  Connecticut  SIP.  The  DEP's 
SIP  revision  consisted  of  a  plan 
approval  (State  Order  No.  8015) 
imposing  RACT  on  volatile  organic 
compound  (VOC)  emitting  operations  at 
Sikorsky  Aircraft  Division  of  the  United 
Technologies  Corporation  facility  in 
Bridgeport  that  are  not  otherwise  subject 
to  RACT  under  Connecticut  SIP 
regulations  developed  pursuant  to 
EPA's  Control  Technique  Guidelines 
(CTG).  The  Connecticut  SIP  includes 
subsection  22a-174-20(ee)  which 
requires  RACT  on  all  stationary  sources 
with  potential  VOC  emissions  of  100 
tons  per  year  (TPY)  or  more  from  non- 
CTG  processes.  At  the  time  the  DEP 
originally  submitted  its  RACT  plan  for 
Sikorsky  Bridgeport,  that  facility  had 
existing  non-CTG  processes  with 
potential  VOC  emissions  of  more  than 
100  TPY. 

On  November  15. 1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  were 
enacted.  Section  182(a)(2)((A)  of  the 
CAAA  required  that  all  states  which 
were  required  to  make  corrections  to 
RACT  regulations,  to  revise  their  VOC 
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regulatiant  to  make  them  consistent 
with  EPA  guidance  by  May  15, 1991. 
Connecticut  began  its  efforts  to  revise  its 
VOC  regulations  well  before  enactment, 
and  on  October  18, 1991,  EPA  published 
a  final  rule  approving  Connecticut's 
revised  VOC  regulations  as  part  of  the 
SIP.  The  revised  Connecticut  VOC 
regulations  include  changes  which 
affect  the  proposed  Sikorsky  Bridgeport 
RACT  determination.  Specifically, 
Connecticut's  revised  requirements  in 
subsections  22e-l  74-20(1),  "Metal 
cleaning"  and  22a-l  74-20(8). 
"Miscellaneous  metal  parts  and 
products,"  now  cover  the  majority  of 
VOC-eraitting  processes  at  Sikorsty 
Bridgeport  and  therefore  supersede 
portions  of  State  Order  No.  8015.  Due  to 
these  changes,  non-CTG  operations  at 
this  source  no  longer  have  potential 
VOC  emissions  of  100  TPY  or  more. 
Therefore,  Sikorsky  Bridgeport  does  not 
need  to  have  RACT  determined  for  it 
under  Connecticut  SIP  subsection  22a- 
174-20(ee).  On  September  1, 1993.  the 
DEP  withdrew  its  SIP  revision.  EPA  is 
hereby  withdrawing  its  proposed  action 
published  on  June  24,  1992  (57  PR 
28156)  to  approve  the  SIP  revision  for 
the  Sikorsky  Aircraft  Division  of  the 
United  Technologies  Corporation 
facility  in  Bridgeport,  Connecticut. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  Jjy  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Impleinentation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  November  3, 1993. 
Paul  G.  Keough. 

Acting  Regional  Administrator,  Region  I. 
|FR  Doc.  93-28529  Filed  11-18-93;  8:45  am) 
MUMQ  COOK  tseo-ea-r 


40CFRPart55 

[Fm>-4M0-2] 

Outer  Continental  Shelf  Air 
Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  aimounces  EPA's 
proposed  decision  on  the 
reconsideration  proceeding  convened 
on  March  16. 1993  for  the  purpose  of 
determining  whether  the  corresponding 
onshore  area  ("COA")  designations  for 
outer  continental  shelf  ("OCS") 


platforms  Habitat,  Henry.  Hillhouse, 
Houchin,  Hogan,  and  Union  A.  B.  and 
C  (collectively,  the  'XKS  platforms") 
should  be  dtanged  to  the  Ventura 
County  Air  Pollution  Control  District 
("Ventura  County  APCD").  The  COA  for 
these  platforms  is  currently  the  Santa 
Barbara  County  Air  Pollution  Control 
District  ("Santa  Barbara  County 
APCD").  The  intended  effect  of  this 
notice  is  to  propose  the  designation  of 
a  COA  for  the  OCS  platforms  so  that  the 
sources  can  comply  with  the  OCS  air 
regulations  (40  CFR  part  55)  by  the 
September  4, 1994  compliance  date. 
EPA  will  follow  the  notice  and 
comment  procedures  of  the  Clean  Air 
Act  ("the  Act"),  and  will  consider 
comments  before  taking  final  action. 
DATES:  Comments  must  be  received  on 
or  before  December  20, 1993. 
ADDRESSES:  Comments  should  be 
submitted  to:  Christine  Vineyard. 
Rulemaking  Section  II  (A-5-3).  Air  and 
Toxics  Division,  75  Hawthorne  Street, 
San  Francisco.  CA  94105. 

Material  relevant  to  the  COA 
designations  for  the  OCS  platforms 
listed  above  can  be  found  in  EPA  docket 
A-91-76.  This  docket  is  available  for 
public  inspection  and  copying  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency. 

Region  9,  Air  and  Toxics  Division.  75 

Hawthorne  Street.  San  Francisco.  CA 

94105. 
U.S.  Environmental  Protection  Agency, 

401  M  Street.  SW..  Washington.  DC 

20460. 

These  locations  are  open  to  the  public 
Monday  through  Friday,  9  a.m.  to  5 
p.m..  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOfl  FURTHER  INFO«MATK)H  COHTACT: 
Christine  Vineyard,  Rulemaking  Section 
n  (A-5-3).  Air  and  Toxics  Division.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105.  (415)  744-1195. 

SUPPLEMENTARY  INFORMATION: 

L  Background  Information 

On  September  4. 1992,  EPA 
promulgated  the  Outer  Continental 
Shelf  (OCS)  rule  (40  CFR  Part  55)  in  the 
Federal  Register  pursuant  to  section  328 
of  the  Act  (57  FR  40792).  The  OCS  rule 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  The  rule  applies  to  all 
OCS  sources  located  offishore  of  the 
United  States  except  for  those  located  in 
the  Gulf  of  Mexico  west  of  87.5  degrees 
longitude. 


Section  328  requires  that  for  sudi 
sources  located  within  25  miles  of  a 
state's  seaward  boimdary.  the 
requirements  must  be  the  same  as 
would  be  applicable  if  the  sources  were 
located  in  the  COA.  The  COA  is  defined 
in  the  Act  as: 

with  re^>ect  to  any  OCS  source,  the  onshora 
attainment  or  nonattainment  area  that  is 
closest  to  the  source,  unless  the 
Administrator  determines  that  another  area 
with  more  stringent  requirements  with 
respect  to  the  control  and  abatement  of  air 
pollution  may  reasonably  be  expected  to  he 
affected  by  such  emissions.  Such 
determination  shall  be  based  on  the  potential 
for  air  pollutants  from  the  OCS  source  to 
reach  the  other  onshore  area  and  the 
potential  of  such  air  pollutants  to  affect  the 
efforts  of  the  other  onshore  area  to  attain  or 
maintain  any  Federal  or  State  ambient  air 
quality  standard  or  to  comply  with  the 
provisions  of  part  C  of  this  chapter. 

42  U.S.C.  7627.  The  Act  requires  new 
OCS  sources  (as  defined  in  section 
111(a))  to  comply  with  the  OCS  rule 
immediately  upon  promulgation,  and 
existing  sources  to  comply  24  months 
thereafter,  or  by  September  4, 1994. 

The  Administrator  designated  the 
COAs  for  all  existing  and  proposed  OCS 
sources  offshore  of  California  in  the 
preamble  to  the  final  rule.  57  FR  40796- 
40797.  Union  Oil  Company  of 
CaUfomia,  Pacific  Operators.  Inc.  d.b.a. 
Pacific  Operators  Offshore.  Inc.,  and 
Texaco  Exploration  and  Production  Inc. 
(collectively,  "Unocal")  and  the  Ventura 
County  APCD  have  filed  petitions  for 
reconsideration  with  EPA,  asking  EPA 
to  reconsider  the  COA  designations  for 
the  OCS  platforms  Habitat,  Henry. 
Hillhouse,  Houchin,  Hogan,  and  Union 
A.  B.  and  C  The  Ventura  County  APCD 
and  Unocal  have  also  filed  petitions  for 
review  in  the  Courts  of  Appeal  for  the 
DisU-ict  of  Columbia  and  the  Ninth 
Circuit,  but  these  cases  have  been  stayed 
pending  EPA's  review  of  their  petitions 
for  reconsideration.  Ventura  County  Air 
Pollution  Control  District  v.  U.S.  EPA. 
No.  92-1572  (D.C.  Cir.  Nov.  3.  1992); 
Ventura  County  Air  Pollution  Control 
District  V.  U.S.  EPA,  No.  92-70730  (9th 
Cir.  Nov.  3, 1992);  Union  Oil  Co.  v.  U.S. 
EPA.  No.  92-1570  (D.C  Cir.  Nov.  2. 
1992);  Union  Oil  Co.  v.  U.S.  EPA.  No. 
70727  (9th  Qr.  Nov.  3. 1992).  In 
addition,  the  Santa  Barbara  County 
APCD  filed  a  petition  for  review  of  the 
OCS  rule  in  the  Court  of  Appeals  for  the 
District  of  Columbia,  Santa  Barbara 
County  Air  Pollution  Control  District  v. 
EPA.  No.  92-1569  (D.C.  Cir.  Nov.  2. 
1992),  and  intervened  in  the  four 
Unocal  and  Ventiu^  County  APCD 
actions. 
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n.  Action  To  B«  Reconsidered 

On  November  2  and  3, 1992,  the 
Ventura  Q>unty  APCD  and  Unocal, 
respectively,  filed  petitions  for 
reconsideration  of  the  CXDA  designations 
for  the  OCS  platforms  identified  above. 
Although  petitioners  cited  the 
Administrative  Procedure  Act,  5  U.S.C 
553(e),  as  the  basis  for  their  right  to 
petition  for  reconsideration,  the  final 
action  at  issue  here  was  taken 
concurrently  with  the  OCS  rulemaking, 
which  the  Administrator  determined  to 
be  subject  to  the  requirements  of  section 
307(d)  of  the  Clean  Air  Act.  56  FR 
63774. 

Section  307(d)(7)(B)  provides  in 
pertinent  part: 

If  the  person  raising  an  objection  can 
demonstrate  to  the  Administrate  that  it  was 
impracticable  to  raise  such  objection  within 
such  time  (the  period  for  public  comment)  or 
if  the  grounds  for  such  objection  arose  after 
the  period  for  public  comment  (but  within 
the  lime  specified  for  judicial  review)  and  if 
such  objection  is  of  central  relevance  to  the 
outcome  of  the  rule,  the  Administrator  shall 
convene  a  proceeding  for  reconsideration  of 
the  rule  and  provide  the  same  procedural 
rights  as  would  have  been  afforded  had  the 
information  been  available  at  the  time  the 
rule  was  proposed  •  *  *.  Such 
reconsideration  shall  not  postpone  the 
effectiveness  of  the  rule.  The  effectiveness  of 
the  rule  may  be  stayed  during  such 
reconsideration,  hof^ever,  by  the 
Administrator  or  the  court  for  a  period  not 
to  exceed  three  months. 

42  U.S.C.  7607(d)(7)(B).  EPA 
determined  that  it  was  appropriate  to 
convene  the  proceeding  for 
reconsideration.  58  FR  14157. 

ni.  Evaluation 

In  this  reconsideration  proceeding, 
EPA  has  examined  the  material 
submitted  by  the  Ventura  County  APCD 
and  the  Santa  Barbara  County  APCD 
regarding  EPA's  COA  designation  for 
the  OCS  platforms  at  issue.  Pursuant  to 
§  55.5(b).  the  chief  executive  officer  of 
an  APCD,  who  believes  that  the  District 
has  more  stringent  air  pollution  control 
requirements  than  the  NOA  for  a 
proposed  OCS  source,  may  submit  a 
request  to  EPA  for  the  APCD  to  be 
designated  as  the  COA.  The  Ventura 
County  APCD  submitted  such  a  request 
for  the  OCS  platforms.  In  order  to 
substantiate  its  request,  the  Ventura 
County  APCD,  not  being  the  NOA,  must 
make  a  demonstration  that:  (1)  TTie 
Ventura  County  APCD  has  more 
stringent  requirements  with  respect  to 
the  control  and  abatement  of  air 
pollution  than  the  Santa  Barbara  County 
APCD;  (2)  the  emissions  fitjm  the  OCS 
platforms  are  or  would  be  transported  to 
the  Ventura  County  APCD;  and  (3)  the 
transported  emissions  would  afl'ect  the 


Ventura  County  APCD's  effort  to  attain 
or  maintain  a  federal  or  state  ambient  air 
quality  standard  or  to  comply  with  the 
requirements  of  part  C  of  title  I  of  the 
Act,  taking  into  account  the  effect  of  air 
pollution  control  requirements  that 
would  be  imposed  if  the  Santa  Barbara 
County  APCD  were  designated  as  the 
COA.  §  55.5(b)(2).  If,  and  only  if,  EPA 
concludes  that  all  three  criteria  of 
§  55.5(b)(2)  were  met,  EPA  will 
designate  an  area  other  than  the  NOA  as 
the  COA. 

A.  Stringency  Analysis 

The  parties  agreed  to  a  June  15, 1993 
deadline  for  the  submittal  of  a 
stringency  analysis  and  any  other 
relevant  data  by  the  Ventura  County 
APCD  and  the  Santa  Barbara  County 
APCD.  Rules  applicable  to  OCS  sources 
that  were  already  adopted  by  both  the 
Ventura  and  Santa  Barbara  County 
APCDs  as  of  September  4, 1992  were  to 
be  used  for  the  stringency  comparison. 
EPA  encouraged  the  parties  to  work 
together  to  reach  consensus  on  as  many 
issues  as  possible.  On  June  15, 1993, 
both  the  Ventura  County  APCD  and  the 
Santa  Barbara  APCD  submitted  analyses 
to  EPA. 

EPA  has  evaluated  the  submittals  of 
the  Ventura  County  and  Santa  Barbara 
County  APCDs  on  a  rule  by  rule  basis. 
A  copy  of  this  evaluation  is  contained 
in  the  Technical  Support  Document 
(TSD  dated  September  24, 1993).  After 
review  of  the  submitted  analyses,  EPA 
has  determined  that  Ventura  County  did 
not  adequately  demonstrate  that  the 
Ventura  County  APCD's  requirements 
are  more  stringent  with  respect  to  the 
control  of  air  pollutants  than  those  of 
the  Santa  Barbara  County  APCD.  (See 
TSD.)  Since  the  first  criterion  of 
§  55.5(b)  was  not  met,  EPA  has 
concluded  that  the  Santa  Barbara 
County  APCD.  the  NOA  for  the  OCS 
platforms  at  issue,  will  remain  the  COA. 
Given  its  conclusion  regarding  the  first 
criterion,  EPA  has  not  addressed  the 
adequacy  of  the  Ventura  County  APCD's 
demonstration  on  the  second  and  third 
criteria  under  §  55.5(b). 

IV.  Proposed  Decision 

For  the  reason  cited  above,  EPA  is 
hereby  proposing  not  to  change  the 
following  OCS  platform  COA 
designations,  which  shall  remain  the 
COA  for  the  lifetime  of  each  source: 
Platform  A:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platform  B:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platform  C:  Santa  Barbara  County  Air 

Pollution  Control  District 
Platform  Habitat:  Santa  Barbara  Coimty 

Air  Pollution  Control  District 


Platform  Henry:  Santa  Barbara  County 

Air  Pollution  Control  District 
Platform  Hillhouse:  Santa  Barbara 

County  Air  Pollution  Control  District 
Platform  Hogan:  Santa  Barbara  County 

Air  Pollution  Control  District 
Platform  Houchin:  Santa  Barbara 

County  Air  Pollution  Control  District 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
continental  shelf.  Ozone,  Particulate 
matter,  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C  7401  et  seq.)  as  amended  by  Public 
Law  101-549. 

Dated:  November  10, 1993. 
Carol  M.  Browner, 
Administrator. 
[FR  Doc.  93-28449  Filed  11-18-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  583 

[Docket  No.  92-«4;  Notice  3] 

RIN  2127-AE63 

Motor  Vehicle  Content  Labeling 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT.  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  Section  210  (also  known  as 
the  American  Automobile  Labeling  Act) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  requires  all  new 
passenger  motor  vehicles  (this  category 
includes  passenger  cars,  certain  small 
buses,  and  all  trucks  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  8,500  pounds  or  less), 
beginning  on  October  1, 1994,  to  bear 
labels  providing  information  about  the 
domestic  and  foreign  content  of  their 
equipment.  More  specifically,  the  labels 
must  show:  The  percentage  (by  value)  of 
the  equipment  in  the  vehicle  that 
originated  in  the  United  States  and 
Canada;  the  foreign  countries  which  are 
the  major  sources  of  the  vehicle's 
equipment  and  the  percentage  by  value 
of  the  equipment  originating  in  each  of 
these  coimtries;  the  countries  of  origin 
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of  the  vehicle's  engine  and 
transmission;  and  the  location  where 
the  vehicle  was  assembled.  Section  210 
requires  vehicles  to  labeled  with  this 
information  to  enable  consumers  to  take 
that  information  into  account  in 
deciding  which  new  vehicle  to 
purchase. 

This  document  proposes  rules  and 
procedures  for  implementing  section 
210.  Under  the  proposed  regulation 
(which  closely  tracks  section  210's 
language),  information  concerning 
country  of  origin  of  each  piece  of 
equipment  must  be  provided  by 
suppliers.  The  vehicle  manufacturer 
must  combine  all  the  information 
provided  by  suppliers,  record  the  final 
percentages  and  other  information  on 
the  proper  place  on  the  label,  and  affix 
the  label  to  each  new  passenger  motor 
vehicle  before  shipment.  Dealers  are 
responsible  for  maintaining  the  label  on 
each  vehicle. 

DATES:  Comment  closing  date:  Written 
comments  must  be  received  on  or  before 
January  18. 1994. 

Proposed  effective  date:  The  proposed 
new  part  would  be  added  to  the  Code 
of  Federal  Regulations  on  December  20, 
1993. 

Proposed  compliance  date:  Outside 
suppliers  would  be  required  to  provide 
specified  information  to  allied  suppliers 
by  May  1  of  each  year  and  to 
manufacturers  by  June  1  of  each  year, 
beginning  in  1994.  Allied  suppliers 
would  be  required  to  provide  specified 
information  to  manufacturers  by  June  1 
of  each  year,  beginning  in  1994. 
Manufacturers  would  be  required  to 
comply  with  the  proposed  vehicle 
labeling  requirements  for  vehicles 
manufactvu'ed  on  or  after  October  1, 
1994, 

ADDRESSES:  Written  comments  must 
refer  to  the  docket  and  noUce  number 
set  forth  above  and  be  submitted 
(preferably  in  10  copies)  to  the  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street  SW,  Washington,  DC 
20590. 

Submissions  containing  information 
for  which  confidential  treatment  is 
requested  should  be  submitted  (three 
copies)  to  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 
room  5219,  400  Seventh  Street  SW, 
Washington,  DC  20590.  and  seven 
additional  copies  fi"om  which  the 
purportedly  confidential  information 
has  been  deleted  should  be  sent  to  the 
Docket  Section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Nelson  Gordy,  Office  of  Market 
Incentives,  National  Highway  Safety 


Administration,  room  5313.  400 
Seventh  Street  SW.  Washington,  DC 
20590  (202-366-4797). 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

A.  Statutory  Requirements 

Congress  enacted  the  American 
Automobile  Labeling  Act  as  part  of  the 
Department  of  Transportation  and 
Related  Agencies  Appropriation  Act  for 
Fiscal  Year  1993.  P.L.  102-388.  The 
Labeling  Act  amends  Title  II  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  ("Cost  Savings  Act"),  by 
adding  a  new  section  210.  That  section 
requires  that  new  "passenger  motor 
vehicles"  manufactured  on  or  after 
October  1, 1994,  bear  labels  providing 
information  regarding  the  domestic  and 
foreign  origins  of  their  parts.  The 
purpose  of  section  210  is  to  provide 
information  on  the  U.S./Canadian  parts 
content  of  passenger  automobiles  to 
consumers  so  that  they  can  take  account 


of  that  information  in  deciding  which 
new  vehicle  to  purchase. 

The  term  "passenger  motor  vehicle," 
defined  in  section  2(1)  of  the  Cost 
Savings  Act  as  a  motor  vehicle  with 
motive  power,  designed  for  carrying  12 
persons  or  less,  is  amended  for  purposes 
of  section  210  to  include  any 
"multipurpK)se  passenger  vehicle"  and 
"light  duty  truck"  that  is  rated  at  8.500 
pounds  gross  vehicle  weight  rating  or 
less.  Thus,  the  new  motor  vehicle 
content  labeling  requirements  apply  to 
passenger  cars,  fight  trucks, 
multipurpose  passenger  vehicles,  and 
certain  small  buses.  Motorcycles  are 
excluded. 

The  basic  labeling  requirement  is  set 
forth  in  section  210(b).  That  section 
requires  that  each  manufacturer  of  a 
new  passenger  motor  vehicle  distributed 
in  commerce  for  sale  in  the  United 
States  shall  annually  establish  for  each 
model  year  and  cause  to  be  affixed,  and 
each  dealer  shall  cause  to  be 
maintained,  on  each  such  vehicle 
manufactured  on  or  after  October  1. 
1994,  in  a  prominent  place,  one  or  more 
labels  indicating  the  followdng: 

(1)  The  percentage  of  the  value  of  the 
equipment  that  comprises  the  vehicle 
that  is  considered  of  U.S./Canadian 
origin; 

(2)  The  names  of  the  countries  (other 
than  the  U.S./Canada),  if  any,  that 
contributed  the  two  highest  percentages 
(at  a  minimum  of  15  percent)  to  the  total 
value  of  the  equipment  that  comprises 
the  vehicle  and  the  percentages  Uiose 
countries  contributed; 

(3)  The  city,  state  (where  appropriate), 
and  country  in  which  the  final  assembly 
of  the  vehicle  ocoirred; 

(4)  The  country  of  origin  for  the 
engine  of  the  vehicle  (i.e.,  the  country 
that  contributed  the  greatest  percentage 
to  the  total  value  of  the  equipment  in 
that  engine);  aad 

(5)  The  country  of  origin  for  the 
transmission  of  the  vehicle  [i.e.,  the 
country  that  contributed  the  greatest 
percentage  to  the  total  value  of  the 
equipment  in  that  transmission). 

There  are  several  points  to  be  made 
concerning  these  five  items.  First,  under 
sections  210(b)(1)  (A)  and  (C).  items  one 
and  two  are  calculated  on  a  "carline" 
basis.  The  term  "carline"  refers  to  a 
group  of  vehicles  which  has  a  degree  of 
commonality  in  construction,  according 
to  section  210(f)(ll).  Thus,  the 
percentages  in  items  one  and  two  are 
not  calculated  for  each  individual 
vehicle.  Therefore,  the  figures  on  the 
label  of  every  vehicle  within  a  carline 
would  be  identical. 

Second,  under  section  210(b)(1).  the 
percentages  in  items  one  and  two  are 
established  once  per  model  year,  prior 
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to  the  beginning  of  the  model  year. 
There  are  no  changes  to  the  figures  in 
the  first  two  items  during  a  model  year. 
The  percentages  required  to  be 
indicated  by  Uiis  section  may  be 
rounded  to  the  nearest  five  percentage 
points  by  the  manufacturers. 

Third,  under  section  210(b)(l)(C}. 
itMn  two  would  only  be  on  the  label  in 
the  event  that  one  or  more  countries 
other  than  the  U.S. /Canada  are, 
individually,  the  source  of  at  least  15 
percent  of  the  total  value  of  the  parts 
content  of  the  vehicle  carline. 

Fourth,  items  three,  four,  and  five  are 
determined  on  an  individual  vehicle 
basis.  Therefore  the  final  assembly 
point,  and  countries  of  origin  for  engine 
and  transmissions  may  vary  for 
individual  vehicles  within  a  carline. 

Finally,  for  country  of  origin 
calculations  for  engines  and 
transmissions,  the  U.S.  and  Canada  are 
considered  separately.  These  are  the 
only  calculations  in  which  the  U.S.  and 
Canada  are  not  considered  one  entity. 

In  order  to  calculate  the  information 
required  for  the  label,  the  vehicle 
manufacturer  must  know  certain 
information  about  the  origin  of  each 
item  of  passenger  motor  vehicle 
equipment  used  to  assemble  its 
vehicles.  For  example,  in  order  to 
calculate  the  information  for  the  first 
item  of  the  label,  i.e..  the  percentage  of 
the  value  of  the  motor  vehicle 
equipment  installed  on  passenger  motor 
vehicles  within  a  carline  which 
originated  in  the  U.S./Canada.  the 
manufacturer  must  know  the  U.S./ 
Canadian  content  of  each  item  of  motor 
vehicle  equipment.  Under  section 
210(f)(4),  passenger  motor  vehicle 
equipment  is  defined  to  include  any 
system,  subassembly,  or  component 
(other  than  minor  parts  such  as 
attachment  hardware)  received  at  the 
final  assembly  point  for  installation  on. 
or  attachment  to,  such  vehicle  at  the 
time  of  its  initial  shipment  by  the 
manufacturer  to  a  dealer  for  sale  to  an 
ultimate  purcha&r. 

The  statute  specifies  that  suppliers  of 
passenger  motor  vehicle  equipment 
must  provide  information  about  the 
origin  of  the  equipment  they  supply.  For 
purposes  of  determining  U.S./Canadian 
origin  for  the  first  item  of  the  label,  the 
statute  provides  different  procedures 
depending  on  whether  equipment  is 
received  from  an  allied  supplier  (a 
supplier  wholly  owned  by  the 
manufiacturer)  or  an  outside  supplier. 

For  equipment  received  from  outside 
suppliers,  section  210(f)(5)(A}  provides 
that  the  equipment  is  considered  U.S7 
Canadian  if  it  contains  at  least  70 
percent  vahie  added  in  the  U.S7Canada. 
Thus,  any  equipment  that  is  at  least  70 


percent  U.S./Canadian  is  valued  at  100 
percent  U.S./Canadian,  and  any 
equipment  under  70  percent  is  valued  at 
zero  percent  For  equipment  received 
from  allied  suppliers,  section 
210(f)(5)(B)  provides  that  the  actual 
amount  of  U.S./Canadian  content  is 
used. 

The  Department  of  Transportation  is 
required  to  promulgate  regulations  to 
implement  the  content  labeling 
requirements.  Section  210(c)  requires 
the  promulgation  of  regulations  which 
specify  the  form  and  content  of  the 
reqiiired  labels,  and  the  manner  and 
location  in  which  the  labels  must  be 
affixed.  Section  210(d)  requires 
promulgation  of  such  regulations  as  may 
be  necessary  to  carry  out  the  labeling 
requirements,  including  regulations  to 
establish  a  procedure  to  verify  the 
required  labeling  infonnatioiL  That 
section  directs  also  that  such  regulations 
provide  the  ultimate  purchaser  of  a  new 
passenger  motor  vehicle  with  the  best 
and  most  understandable  information 
possible  about  the  foreign  and  U.S7 
Canada  origin  of  the  equipment  of  such 
vehicles  without  imposing  costly  and 
unnecessary  burdens  on  the 
manufacturers.  Finally,  section  210(d) 
also  specifies  that  the  regulations 
include  provisions  requiring  suppliers 
to  certify  whether  their  equipment  is  of 
U.S.,  U.S./Canadian.  or  foreign  origin. 

Section  210  does  not  specify  a 
specific  date  for  completing  the 
necessary  rulemaking.  However,  section 
210(d)  does  direct  that  the  regulations 
be  promulgated  in  time  to  provide 
adequate  compliance  lead  time  before 
content  labeling  becomes  mandatory  on 
October  1.1994. 

B.  November  1992  Request  for 
Comments 

On  November  18, 1992,  NHTSA 
published  in  the  Federal  Register  (57 
FR  54351)  a  request  for  comments  in 
order  to  obtain  information  with  which 
to  guide  the  rulemaking  to  implement 
section  210.  As  part  of  that  process,  a 
public  meeting  was  held  on  December 
17, 1992,  during  which  the  agency 
heard  nine  speakers.  More  than  20 
written  comments  were  subsequently 
received  by  the  agency,  including 
comments  bom  vehicle  manufacturers, 
and  manufacturer  and  dealer  groups. 

C.  Summary  of  Comments  in  Response 
to  Request  for  Comments 

Label  Most  commenters  stated  that 
the  agency  should  allow  manufecturers 
maximiun  flexibility  to  determine  the 
dimensions  and  the  site  of  the  label, 
whether  it  be  included  on  the  Moimmey 
price  label  or  the  fuel  economy  label,  or 
on  its  own. 


Several  Japanese  manufacturers,  as 
well  as  the  American  International 
Automobile  Dealers  Association 
(AIADA),  suggested  that  additional 
information  regarding  label  content  be 
required,  or  at  least  permitted,  by  the 
proposed  regulation.  Honda 
recommended  including  a  notice  stating 
that  the  figures  on  the  label  do  not 
reflect  actual  values  of  domestic  content 
of  an  individual  vehicle's  equipment, 
but  instead  reflect  averaged  figures  from 
the  vehicle's  carline;  nor  do  they  reflect 
the  cost  of  labor  used  to  assemble  the 
vehicle.  The  Japan  Automobile 
Manufactxirers  Association,  Inc.  (JAMA) 
stated  that  it  believes  a  statement  should 
be  included  on  the  label  explaining  that 
the  percentage  of  U.S.  assembly  labor  is 
not  included  in  the  figures  on  Uie  label. 
AIADA  recommended  that  the  label 
indicate  whether  a  vehicle  is  considered 
domestic  or  imported  under  corporate 
average  fuel  economy  (CAFE)  standards. 
AIADA  also  suggested  that  the  label 
include  the  value  of  U.S.  assembly  labor 
or  make  clear  to  the  consumer  that  the 
U.S./Canadian  content  does  not  include 
assembly  labor,  but  only  the  value  of 
equipment.  Both  AIADA  and  Honda 
stated  that  the  label  should  indicate  that 
the  figures  represent  only  "selected 
vehicle  equipment,"  or  "parts  content." 

AIADA  and  Mitsubishi  recommended 
tliat  NHTSA  publish  a  "Consumers 
Guide  to  the  American  Automobile 
Labeling  Act."  In  addition,  AIADA 
suggested  that  dealers  be  permitted  to 
remove  labels  to  aid  visibility  in  test 
driving  new  vehicles,  and  replace  labels 
if  they  become  mutilated  or  illegible. 

Suppliers.  The  UAW  stated  that  it 
believes  that  section  210  distinguishes 
between  outside  and  allied  suppliers 
because  manufacturers  are  in  a  better 
position  to  get  information  about  the 
parts  content  provided  by  their  allied 
suppliers,  thus  avoiding  imposition  of 
an  undue  administrative  burden  on 
vehicle  manufacturers.  The  70  percent 
threshold  that  outside  suppliers  must 
meet  in  order  to  call  their  equipment 
"U.S./Canadian"  is  necessary,  according 
to  the  UAW,  in  order  to  ensure  that  only 
equipment  that  has  a  significant  level  of 
domestic  content  is  counted  as  100 

Eercent  domestic.  Ford  stated  that  it 
elieves  the  70  percent  threshold  that 
outside  suppliers  must  meet  in  order  to 
call  their  equipment  "U.S./Canadian"  is 
intended  to  allow  them  to  utilize 
simpler  and  less  burdensome  tracking 
procedures. 

Both  Ford  and  Chrysler  commented 
that,  for  parts  from  outside  suppliers 
that  contain  less  than  70  percent  U.S7 
Canadian  content,  the  country  of  origin 
should  be  considered  as  the  country 
(other  than  the  U.S./Canada)  that 
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contributed  the  greatest  percentage  of 
value  to  the  piece  of  equipment.  ^ 
Chrysler  also  noted  that  the  70  percent 
threshold  would  not  seriously  affect 
domestic  content  calculations  of  an 
entire  carline.  in  light  of  the  fact  that  the 
average  motor  vehicle  contains 
ap;,-roximately  1,500  pieces  of 
equipment. 

CM  commented  that  in  a  case  in 
which  a  foreign  subsidiary  provides 
equipment  to  a  domestic  subsidiary  of 
the  same  manufacturer,  the  foreign 
subsidiary  should  be  considered  an 
allied  supplier.  It  stated  that  if  a  foreign 
subsidiary  and  the  assembly  plant  are 
both  owned  by  the  same  parent 
company,  then  the  subsidiary  should  be 
considered  an  allied  supplier.  This  view 
is  echoed  by  Ford's  coinment  that 
suppliers  owned,  operated,  or 
controlled  by  a  parent  company  [i.e.,  a 
consolidated  subsidiary  of  the  parent 
company  or  a  joint  venture  in  which  the 
parent  holds  a  majority  interest]  should 
be  considered  allied  suppliers.  Honda 
commented  that  the  term  "wholly- 
owned"  is  insufficiently  defined  in 
section  210,  and  requested  that  the 
agency  clarify  it.  According  to  Honda,  a 
carline  can  have  more  than  one 
manufacturer,  and  an  "allied  supplier" 
that  is  wholly  owned  by  any  one  of  the 
manufacturers  should  be  deemed  an 
allied  supplier  of  all  of  the 
manufacturers  for  that  carline. 

Volkswagen,  on  the  other  hand, 
commented  that  in  the  situation  in 
which  a  foreign  subsidiary  supplies  a 
domestic  subsidiary  that  supplies  a  U.S. 
assembly  plant,  if  both  subsidiaries  are 
not  wholly  owned  by  the  manufacturer, 
the  foreign  subsidiary  should  be 
considered  as  an  outside  supplier. 

In-house  parts  &■  equipment.  Almost 
all  commenters  stated  that  in-house 
produced  equipment  should  be  treated 
as  coming  finom  allied  suppliers.  In 
order  to  achieve  this  treatment,  the 
UAW  ui;ged  a  broad  interpretation  of  the 
term  "final  assembly  point."  defined  in 
section  210(f)(14).  It  stated  that 
including  in-house  equipment  in  allied 
supplier  calculations  would  provide  an 
incentive  for  manufacturers  to  do  more 
parts  manufacturing  in-house  rather 
than  contracting  such  work  to  other 
companies  (including  foreign 
manufacturers).  GM  stated  that  it 
believes  that  final  assembly  refersio  the 
operations  by  which  the  body,  chassis, 
and  powertrain  components,  are 
integrated,  thus  producing  an 
operational  vehicle. 

Ford,  in  agreeing  with  the  allied 
supplier  treatment  for  in-house 
equipment,  commented  that  the  price 
for  such  equipment  should  be 


equivalent  to  the  intra-division  transfer 
price. 

Engine  and  Transmission.  The  UAW 
stated  that  calculations  to  determine  the 
country  of  origin  for  engines  and 
transmissions  should  include  the  value 
of  labor  performed  in  assembling  the 
engine  and  transmission.  It  believes  that 
the  phrasing  of  the  third  sentence  of 
section  210(0(12)  is  in  error,  and  should 
have  referred  to  the  purchase  price  of 
direct  materials  and  assembly  costs;  and 
not  merely  to  the  purchase  price  of 
direct  materials. 

Toyota  recommended  that  the  agency 
adopt  the  Customs  Service's  substantial 
transformation  test  for  engines  and 
transmissions  as  the  basis  by  which 
their  country  of  origin  is  determined. 

NAFTA.  CFTA.  CAFE.  Numerous 
commenters  suggested  that  NHTSA 
follow,  as  closely  as  possible,  the 
existing  trade  provisions  of  the  United 
States-Canada  Free-Trade  Agreement 
(CFTA),  the  regulations  in  the  CAFE 
program,  or  the  not-yet-ratified  North 
American  Free-Trade  Agreement 
(NAFTA).  GM  and  Chrysler,  in 
particular,  advised  the  agency  to  adopt 
NAFTA's  provisions  wherever  possible. 
Ford,  however,  stated  that  it  does  not 
believe  that  NAFTA's  provisions  would 
sufficiently  fulfill  the  requirements  of 
section  210.  Toyota  recommended  that 
the  agency  adopt  NAFTA's  Annex  403.1 
as  its  list  of  automotive  equipment  that 
needs  to  be  traced.  Volkswagen,  on  the 
other  hand,  stated  that  section  210's 
provisions,  by  excluding  Mexico,  are 
contrary  to  the  principles  and  objectives 
of  NAFTA.  Nissan,  however,  indicated 
its  belief  that  if.  and  when,  NAFTA 
comes  into  force  in  the  U.S..  Mexico 
would  be  treated  as  the  equivalent  of 
Canada.  The  opposite  point  of  view  was 
put  forward  by  the  American 
Automobile  Manufacturers  Association 
(AAMA),  which  advocates  using  CAFE 
and  NAFTA  regulations  to  the  greatest 
extent  possible  in  promulgating  these 
proposed  regulations,  but  noted  that 
Mexico  would  not  be  included  on  the 
same  basis  as  Canada  absent  legislative 
modification  of  section  210's  language. 

GM  recognized  that  CAFT:  regulations 
do  not  apf>ear  compatible  with  section 
210's  requirements  for  U.S./Canadian 
content  calculations.  Ford  stated  that  a 
common  data  base  can  be  instituted  for 
labeling  information  among  the  various 
regulatory  and  trade  agreement 
requirements,  even  if  section  210's 
requirements  are  unique. 

Substantial  transformation.  Toyota 
recommended  using  the  Customs 
Service's  substantial  transformation  test 
whenever  possible,  i.e..  whenever  the  70 
percent  threshold  mandated  in  section 
210(f)(5)(A)  for  determining  country  of 


origin  of  equipment  does  not  apply.  The 
subistantial  transformation  test  holds 
that  the  country  in  which  a  raw  material 
was  transformed  into  a  good,  or  the  last 
country  in  which  a  great  deal  of  value 
was  added  to  a  good,  or  in  which  a  good 
was  transformed  into  its  finished  state, 
is  considered  the  good's  country  of 
origin,  the  substantial  transformation 
test  is  used  to  determine  the  national 
origin  of  goods  for  customs  purposes. 
Toyota  and  the  Association  of 
International  Automobile  Manufacturers 
(AIAM)  believe  that  use  of  the 
substantial  transformation  test  would 
minimize  the  burden  of  the  major 
foreign  equipment  source  calculation 
required  by  section  210(b)(1)(C). 

Carline.  The  UAW,  GM,  Ford, 
Chrysler,  and  the  AAMA  commented 
that  the  term  "carline"  cannot 
encompass  divisions  by  country  of 
manufacture.  All  of  these  commenters 
state  that  NHTSA  should  follow  the  hiel 
economy  definition  of  the  term,  which 
does  not  allow  manufacturers  to  split 
carlines  by  country.  The  UAW  noted 
that  Congress  specified  two  items  (total 
U.S./Canadian  content,  and  major 
foreign  content  sources)  be  calculated 
on  a  carline  basis,  and  the  remaining 
three  on  a  |Jer  vehicle  basis.  The  UAW 
and  Ford  also  stated  that  vans,  utility 
vehicles,  and  pickups  are  separate 
carlines.  Ford  pointed  out  that  car  or 
truck  lines  may  be  subdivided  into  new 
nameplates,  i.e..  different  model  names, 
which  should  give  manufacturers 
enough  latitude  if  they  want  to 
subdivide  carline  product  by  assembly 
plants  located  in  different  countries, 
especially  because  even  minor 
nameplate  variations  can  justify 
splitting  production  into  different 
carlines. 

Nissan,  Toyota,  Mitsubishi,  and  the 
AIAM  commented  that  manufacturers 
should  have  at  least  the  option  of 
splitting  carlines  into  domestic  and 
foreign  categories.  Honda  commented 
that  the  original  intent  of  section  210, 
before  its  final  form  was  adopted,  was 
to  require  content  computations  for  each 
individual  vehicle.  It  believes  the 
purpose  of  the  change  to  a  carline  basis 
was  only  to  ease  implementation  of  the 
Act,  and  not  to  alter  the  basic  intent  of 
the  proposal,  and  that,  therefore,  the 
agency  should  permit  manufacturers  to 
divide  production  into  "domestic 
carlines"  and  "foreign  carlines." 

Bulk  materials.  Ford  recommended 
that  bulk  materials  such  as  fasteners, 
sealers,  paint,  and  solvents,  and  raw 
materials  should  not  come  under  the 
auspices  of  the  proposed  regulation. 
Volkswagen  and  Chrysler  supported  this 
proposed  exclusion.  The  UAW,  on  the 
other  hand,  stated  that  paint,  sealer,  raw 


61046  Fedtral  RegJater  /  Vol.  58.  hte.  222  /  Frtday.  November  19.  1993  /  Propcsed  Rules 


materials,  fasteners,  and  general 
purpose  hardware  should  be  included 
in  calculations  of  U.S7Canadian 
content 

Toyota  stated  that  it  believes  the  value 
of  sheet  steel  used  in  the  manufacturing 
process  should  be  included  as  in-house 
supplied  eouipment.  and  also 
reconunended  that  the  agency  adopt  the 
list  of  automotive  equipment  in  Annex 
403.1  of  NAFTA  as  the  list  of  equipment 
that  must  be  traced. 

GM  commented  that  manufacturers 
should  be  pennitted  to  omit  items  of 
very  low  pei^unit  value  from 
calculations  of  U.S./Canadian  content 
provided  such  items  do  not  amount  to 
more  than  five  percent  of  the  vehicle's 
total  purchase  price. 

Multi-stage  or  altered  vehicles.  Ford 
and  Chrysler  recommended  that  first 
and  intermediate-stage  manufacturers  be 
considered  allied  suppliers  of  final-stage 
manufacturers.  Chrysler  also 
reconunended  that  vehicle  modifiers  be 
exempt  from  section  210. 

The  Recreation  Vehicle  Industry 
Association  (RVIA)  commented  that 
final-stage  manufacturers  and  van 
converters  should  be  excluded  from  the 
proposed  regulation  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§  601.  et  seq).  The  National  Truck 
Equipment  Association  (NTEA)  stated 
that  the  agency  should  exempt  multi- 
stage produced  and  altered  vehicles 
from  the  proposed  regulation,  or  permit 
final-stage  manufacturers  and  alterers  to 
"pass  through"  information  provided  by 
vehicle  chassis  manufacturers.  In  a 
similar  vein,  Honda  suggested  that 
multistage  vehicles  be  required  to 
follow  the  procedures  for  multi-stage 
vehicle  certification  in  49  CFR  Part  568. 
Volkswagen  commented  that  each  stage 
manufacturer  should  calculate  the 
applicable  information,  and  the  final- 
stage  manufacturer  or  alterer  should 
affix  the  appropriate  label. 

Exclusions  fiom  the  full  requirements 
of  section  210.  The  RVIA  commented 
that  carlines  of  which  fewer  than  20.000 
vehicles  per  year  are  produced,  and 
recreation  vehicle  manufacturers  that 
are  small  businesses  should  be  exempt 
from  the  proposed  regulations,  or 
should  only  be  required  to  comply  with 
simplified  compliance,  recordkeeping 
and  reporting  requirements. 

Several  foreign  manufacturers, 
including  Lamborghini.  Volvo, 
Volkswagen,  and  Mitsubishi,  as  well  as 
the  AIAM  recommended  that  if  a 
carline's  U.S./Canadian  value  is  under  a 
certain  threshold  (ranging  from  35 
percent  down  to  15  percent),  the 
manufacturw  be  permitted  to  simply 
note  on  the  label  that  the  car  was 
foreign,  or  attained  less  than  a 


threshold  level  of  U.S./Canadian 
content.  Volkswagen  reconunended 
setting  the  level  at  35  percent,  stating 
that  at  a  lower  level,  not  enough  carlines 
would  be  covered  by  the  cut-off  to 
matter.  C^  and  the  AAMA  did  not 
object  to  this  idea,  and  would  set  the 
cut-off  level  at  15  percent. 

Cost.  Only  Chrysler  responded  to  the 
Request  for  Comments  with  a  cost 
estimate.  It  estimated  a  one  time 
compliance  cost  of  2,000  man-hours  for 
start  up.  and  100  man-hours  per  year 
thereafter,  in  order  to  comply  with  the 
requirements  of  section  210. 

n.  Overview  of  Proposal 

In  this  notice,  NHTSA  is  proposing 
regulations  to  implement  section  210. 
The  regulations  would  establish 
requirements  for  (1)  manufacturers  of 
passenger  motor  vehicles;  (2)  suppliers 
of  motor  vehicle  equipment  used  in  the 
assembly  of  passenger  motor  vehicles; 
and  (3)  dealers  of  passenger  motor 
vehicles.  A  sununary  of  those 
requirements  is  set  forth  below. 

NHTSA  followed  the  language  of 
section  210  as  closely  as  possible  in 
developing  the  proposed  regulations. 
The  agency  notes  that,  given  the  level  of 
detail  set  forth  in  the  statute,  it  has  little 
or  no  discretion  with  respect  to  many 
aspects  of  the  labeling  scheme. 
However,  the  agency  necessarily 
considered  a  number  of  issues  in 
developing  the  proposal,  including 
those  raised  by  the  commenters.  These 
issues  are  addressed  below  in  the 
"Details  of  Proposal"  section  of  this 
notice. 

Since  much  of  the  proposal  is  dictated 
by  the  language  of  section  210. 
commenters  should  carefully  read  the 
text  of  section  210  while  preparing  their 
comments.  Doing  so  should  minimize 
instances  in  which  commenters  ask  the 
agency  to  embark  on  a  course  of  action 
that  is  proscribed  by  the  statute.  For 
example,  comments  to  the  effect  that 
labor  and  assembly  costs  at  the  final 
assembly  point  should  be  included,  or 
requests  that  wholly  owned  suppliers  to 
allied  suppliers  also  be  treated  as  allied 
suppliers  are  specifically  ruled  out  by 
section  210.  Therefore,  such  comments 
will  not  prove  very  helpful  to  the 
agency  in  preparing  a  final  rule.  It  will 
be  more  helpful  if  commenters  identify 
such  things  as  areas  where  they  believe 
the  agency  has  not  implemented  a 
statutory  mandate  or  areas  where  the 
commenter  believes  the  agency  has 
imposed  an  unnecessary  requirement. 

A.  Manufacturers  of  Passenger  Motor 
Vehicles 

Beginning  on  October  1, 1994,  vehicle 
manufocturers  would  be  required  to 


affix  to  all  new  passenger  motor 
vehicles  (this  category  includes 
passenger  cars,  certain  small  buses,  and 
all  trucks  and  multipurpose  passenger 
vehicles  with  a  gross  vehicle  weight 
rating  (GVWR)  of  8,500  pounds  or  less) 
a  label  which  provides  the  following 
information: 

(1)  U.S./Canadian  Parts  Content— tiie 
overall  percentage,  by  value,  of  U.S./ 
Canadian  content  of  the  motor  vehicle 
equipment  installed  on  the  carline  of 
which  the  vehicle  is  a  part; 

(2)  Major  Sources  of  Foreign  Parts 
Content — the  names  of  the  two 
countries,  if  any.  other  than  the  U.S./ 
Canada,  which  contributed  the  greatest 
amount  (at  least  15  percent),  by  value, 
of  motor  vehicle  equipment  for  the 
carline,  and  the  percentage,  by  value,  of 
the  equipment  originating  in  each  such 
country; 

(3)  Final  Assembly  Po/nf— the  city, 
state  (where  appropriate),  and  country 
in  which  the  final  assembly  of  the 
vehicle  occurred; 

(4)  Country  of  Origin  for  the  Engine; 

(5)  Country  of  Origin  for  the 
Transmission. 

The  label  would  also  be  required  to 
include  a  statement  below  this 
information  reading  as  follows: 

Note:  The  PARTS  CONTENT  of  a  typical 
vehicle  makes  up  about  (a  range  would  be 
specified  in  a  final  rule)  percent  of  the 
vehicle's  total  wholesale  cost  to  the  dealer. 

The  information  for  items  (1)  and  (2) 
of  the  label  would  be  calculated,  prior 
to  the  beginning  of  the  model  year,  for 
each  carline.  The  information  for  items 
(3),  (4)  and  (5)  would  be  determined  for 
individual  vehicles. . 

Vehicle  manufacturers  would  be  able 
to  calculate  the  information  for  the  label 
by  using  information  required  to  be 
provided  to  them  by  suppliers 
(discussed  below).  Under  the  proposed 
requirements,  the  vehicle  manufacturers 
would  be  required  to  maintain  records 
of  the  information  used  to  determine  the 
information  provided  on  the  labels. 

The  proposed  regulation  also  would 
permit  manufacturers  of  carlines  with 
below  35  percent  U.S./Canadian  content 
to  state  the  percentage  as  "minimal."  in 
place  of  a  specific  number. 

B.  Suppliers  of  Motor  Vehicle 
Equipment 

For  any  equipment  that  an  outside 
supplier  (a  supplier  not  wholly  owned 
by  the  vehicle  manufacturer)  supplies  to 
a  vehicle  manufacturer  or  to  a  supplier 
wholly  owned  by  the  vehicle 
manufacturer  (an  allied  supplier),  the 
outside  suppher  would  be  required  to 
provide  that  manufacturer  or  allied 
supplier  with  the  following  information: 
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(1)  the  price  of  the  equipment  to  the 
manufacturer  or  allied  supplier, 

(2)  whether  the  equipment  has.  or 
does  not  have,  at  least  70  percent  of  its 
value  added  in  the  U.S.  and  Canada; 

(3)  for  any  equipment  for  which  the 
U.S./Canadian  content  is  less  than  70 
percent,  the  country  of  origin  for  the 
equipment,  i.e.,  the  country  in  which 
the  greatest  percentage  by  value  (using 
purchase  price)  was  added  to  the 
equipment. 

For  any  equipment  that  an  allied 
supplier  supplies  to  a  vehicle 
manufactxu^r.  the  supplier  would  be 
required  to  provide  the  manufacturer 
with  the  following  information: 

(1)  the  price  of  the  equipment  to  the 
manufacturer; 

(2)  the  percentage  U.S^Canadian 
content  of  the  equipment; 

(3)  the  country  of  origin  of  the 
equipment,  j.e.,  the  coimtry  in  which 
the  greatest  percentage,  by  value  (using 
purdiase  price)  was  added  to  the 
equipment. 

A  supplier  of  engines  and 
transmissions  would  be  required  to 
provide  the  vehicle  manufacturer  with 
the  country  of  origin  for  each  engine  or 
transmission  it  supplies  to  the 
manufecturer,  I.e.,  the  country  in  whidi 
the  greatest  percentage,  by  value  (using 
the  total  cost  of  equipment  to  the  engine 
or  transmission  supplier,  while 
excluding  the  cost  of  final  assembly 
labor),  was  added  to  the  engine  or 
transmission. 

Both  outside  and  allied  suppliers  that 
directly  supply  equipment  to  vehicle 
manufacturers  would  be  required  to 
provide  the  specified  information 
directly  to  the  vehicle  manufacturers,  in 
the  form  of  a  certification.  Outside 
suppliers  that  directly  supply  to  allied 
suppliers  would  be  required  to  provide 
the  spiecified  information  and 
certifkalion  directly  to  the  alHed 
suppliers.  Suppliers  would  also  be 
required  to  maintain  records  of  the 
infcMTnation  used  to  compile  the 
infoniiati(xi  provided  to  the 
manufocturers  and  outside  suppliers. 

The  proposed  requirements  would 
apply  only  to  suppliers  which  supply 
directly  to  the  vehicle  manufacturer  or 
to  an  allied  supplier.  No  requirements 
would  be  imposed  on  suppliers  earlier 
in  the  chain,  e.g.,  a  company  whidi 
supplies  an  item  of  equipment  to  an 
outside  suppber  whidi  then  suppKes  it 
to  a  vehicle  manufacturer. 

C.  Dealers  ofPoasenger  idotor  Vehicles 

Dealers  would  be  rMndred  to  maintain 
the  label  on  each  vehicle  until  the 
vehicle  is  sold  to  a  coosumer. 


m.  Details  of  Piroposal 

A.  Infonnation  on  the  LaM 

1.  Item  One:  Percentage  U.S.A::anadian 
Content 

The  first  item  required  on  the  label  is 
the  percentage  (by  value)  of  passenger 
motor  vehicle'equipment  installed  on 
such  vehicle  within  a  carline  vshich 
originated  in  the  U.S.  and  Canada.  This 
information  is  identified  as  "U.S7 
Canadian"  parts  content  In  order  to 
calculate  this  figure,  the  vehicle 
manufacturer  must  know: 

(1)  the  U.SiCanadian  content  (by 
value)  of  each  item  of  motor  vehicle 
equipment  used  to  assemble  the 
vehicles  within  the  carline;  and 

(2)  the  total  value  of  each  such  item 
of  equipment,  i.e.,  the  price  it  will  pay 
for  each  such  item  of  equipment;  and 

(3)  the  unit  volume  of  each  such  item 
of  equipment  for  each  carline. 

In  calculatiDg  the  U.S./Canadian  parts 
content  for  each  carline.  the 
manufacturer  must  reasonably  project 
the  installation  rates  for  all  equipment 
offered  on  that  carline.  For  example,  if 
a  carline  %vith  a  standard  manual 
transmission  is  oKared  with  an  optional 
automatic  transmission,  the 
manufacturer  must  project  the  sales  of 
each  transmission  in  advance  of  the 
model  year.  This  would  also  apply  to  all 
other  equipment  options  or  choices  for 
the  vehicle. 

To  provide  an  extremely  simplified 
example  (with  the  assumption  that  all  of 
the  equipment  in  this  example  is 
sourced  from  allied  suppliers  that  are 
not  subject  to  the  roll-up  roll-down 

Erovision  of  the  statute,  as  discussed 
elow),  assume  a  manutacturer  offers  a 
carline  with  a  manual  transmission 
(with  a  per-item  value  of  $400  and  with 
80  percent  U.S./Canadian  parts  content) 
and  an  autcMnadc  transmission  (with  a 
per-item  value  of  $600  and  with  40 
percent  U.S./Canadian  parts  content). 
The  "other  parts"  of  each  vehicle  are 
valued  at  $9,000  and  65  percent  U.SJ 
Canadian  parts  content,  regardless  of 
engine  choice.  For  the  carline  in  a  given 
model  year,  the  manufacturer  expects  to 
sell  250,000  cars  in  total:  100,000  cars 
with  the  manual  transmission  and 
150,000  cars  with  the  automatic 
transmission.  The  manufBCturer  would 
determine  the  U.S./Canadian  parts 
content  for  this  carline  using  Uw 
following  calculation: 
1(100,000x400x0.8)  *  (150,000>«600x0.4) 
+  (250,000x9.000x0.65)]  divided  by 
1(100.000x400)  +  (150.000x800)  ♦ 
(250,000x9,000)).  which  equab  65 
percent  U.S./Canadian  ctxitant  for  the 
vehicles  in  the  carline  (when  rounded  to 
the  nearest  5  percent). 


Under  section  2l0(fK4),  "passei^er 
motor  vehicle  equipment"  is  defined  to 
include  any  system,  subassembly,  or 
component  (other  than  minor  parts  sudi 
as  attachment  hardware)  received  at  the 
final  vehicle  assembly  point  for 
installation  on.  or  attachment  to,  such 
vehicle  at  the  time  of  its  initial 
shipment  by  the  manufacturer  to  a 
dealer  for  sale  to  an  ultimate  purchaser. 

Much  of  the  infonnation  that 
manufacturers  use  to  calculate  the  first 
item  on  the  label  must  come  fixim  parts 
suppliers.  These  calculations  are  made 
once  for  each  model  year,  prior  to  the 
model  >'ear.  As  discussed  later  in  this 
notice,  the  agency  is  proposing  to 
require  suppliers  to  provide  information 
to  manufacturers  concerning  the  content 
of  the  parts  they  supply. 

Determining  the  U.S./Canadian 
content  of  individual  items  of 
equipment.  Equipment  supplied  by 
outside  suppliers  is  considered  U.S7 
Canadian  under  section  21O[0(5)(A)if 
the  U.S./Canadian  value  of  a  type  of 
equipment  is  70  percent  or  greater. 
Equipment  supplied  by  outside 
suppliers  that  does  not  reach  70  percent 
threshold  of  U.S./Canadian  content  is 
considered  non-U.S./Canadian.  Thus,  If 
equipment  from  an  outside  supplier  has 
75  percent  U.S7Canadian  content,  100 
percent  of  its  value  is  considered  U.S./ 
Canadian.  However,  if  equipment  has  50 
percent  U.S./Canadian  content,  zero 
percent  of  its  vahie  is  considered  U.S./ 
Canadian.  This  statutory  provision  Is 
sometimes  referred  to  as  die  "roll-up. 
roll-down"  provision.  (This  provision, 
including  comments,  is  further 
discussed  below.) 

For  equipment  supplied  bj'  allied 
suppliers,  actual  U.S./Canadian  content 
is  determined  under  section  21O(0(5)CB). 
However,  in  the  determination  of  that 
content.  equipm«it  that  has  been 
delivered  to  allied  suppliers  by  outside 
suppliers  and  has  bean  incorporated 
into  the  allied  supph'er's  motor  vehicle 
equipment,  is  treated  in  the  manner 
previously  described  for  equipment 
delivered  to  manufacturers  by  outside 
suppliers.  Thus,  if  the  equipment 
delivered  to  an  allied  supplier  by  an 
outside  supplier  has  at  least  70  percent 
U.S./Canadian  content,  the  total  value  of 
that  equipment  is  considered  100 
percent  U.S./Canadian.  Conversely,  if 
the  equipntent  has  less  than  70  percent 
U.S./Canadian  content,  the  entire  value 
of  the  equipment  is  considered  ooo- 
U.S./Canaaian. 

NHTSA  notes  that  section  210(fX5MB) 
provides  a  specific  formula  for 
det«mining  the  U.S./Canadian  content 
of  equipment  received  by  manufacturers 
from  allied  strppbers.  The  formula 
provides  first  that  the  foreign  cmitent  is 
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detennined  by  adding  up  the  purchase 
price  of  all  foreign  material  purchased 
from  outside  suppliers  that  comprise  the 
individual  passenger  motor  vehicle 
equioment.  and  then  subtracting  such 
purchase  price  from  the  total  purchase 
of  such  equipment.  The  remainder  is  the 
U.S./Canadian  content  of  the 
equipment. 

This  formula  does  not  appear  to  take 
into  account  the  possibility  that  an 
allied  supplier  may  be  foreign,  since  it 
assumes  that  everything,  except  for  the 
foreign  value  passed  through  from 
outside  suppliers,  is  U.S./Canadian. 
Based  on  a  reading  of  the  statute  as  a 
whole,  NHTSA  does  not  believe 
Congress  intended  to  convert  the  entire 
value  added  by  alUed  suppliers  located 
outside  the  U.S./Canada  into  domestic 
content.  Therefore,  the  proposed 
regulation  treats  the  value  added  by 
allied  suppliers  located  outside  the  U.S. 
Canada  as  non-U.S./Canadian.  NHTSA 
specifically  requests  comments  on  this 
issue. 

Ford  suggested  that  the  agency,  in  its 
proposed  regulation,  need  not  interpret 
210(n(5)(A)  as  a  roll-up.  roll-down 
provision,  and  stated  that  outside 
suppliers  should  be  permitted  the 
option  of  reporting  the  actual  U.S7 
Canadian  content  in  the  event  that  the 
70  percent  threshold  is  not  met.  The 
agency  must  disagree,  given  the 
statutory  language.  Section  210(b)(1)(A) 
requires,  in  essence,  that  the  label  must 
state  the  percentage  (by  value)  of  parts 
that  meet  the  definition  of  "originated 
in  the  U.S.  and  Canada."  Under  section 
210(0(5)(A),  an  outside  supplied  part 
meets  the  definition  of  "originated  in 
the  U.S.  and  Canada"  if  the  part 
contains  70  percent  or  more  value 
added  in  the  U.S.  and  Canada.  An 
outside  supplied  part  does  not  meet  the 
definition  if  it  contains  less  than  70 
percent  value  added  in  the  U.S.  and 
Canada.  If  a  part  does  not  meet  the 
definition,  then  it  follows  that  no  part 
of  its  value  may  be  reflected  in  the 
required  percentage  (by  value)  of  parts 
that  do  satisfy  the  definition. 

The  agency  also  notes  that,  to  allow 
actual  content  to  be  reported  from 
outside  suppliers  would  eliminate  the 
difference  in  treatment  accorded  outside 
and  allied  suppUers.  In  interpreting  the 
statute,  the  agency  must  assume  that 
Congress,  in  writing  section  210,  meant 
to  treat  allied  suppliers  differently  than 
outside  suppliers. 

Calculating  overall  U.S./Canadian 
content  As  noted  before,  in  order  to 
determine  overall  U.S./Canadian 
content  for  a  carline,  the  manufacturer 
must  (1)  add  up  the  total  purchase  price 
it  will  pay  for  all  items  of  equipment.  (2) 
add  up  the  U.SVCanadian  content  (by 


value)  of  all  items  of  equipment,  and  (3) 
calculate  (2)  as  a  percentage  of  (1), 

The  total  purchase  price  for  all  motor 
vehicle  equipment  in  a  carline  is  based 
on  the  total  amount  that  the 
manufacturer  pays  to  all  of  its  supphers 
that  deliver  such  equipment  directly  to 
the  manufacturer's  final  assembly  point 
(i.e.,  the  location  at  which  the 
equipment  is  assembled  into  a 
completed  vehicle).  Section 
210(n(10)(A), definingthe term  "value 
added  in  the  United  States  and 
Canada."  excludes  costs  incurred  or 
profits  made  at  the  "final  assembly 

f)oint"  and  beyond  (e.g.,  assembly, 
abor,  advertising,  interest  payments, 
etc.).  Other  post-assembly  costs,  such  as 

freight,  insurance,  packing, 
transportation,  duties,  taxes,  and 
brokerage  fees  are  similarly  excluded. 
For  example,  costs  associated  with 
shipping  completed  vehicles  from  the 
final  assembly  point  to  dealers  are 
excluded  from  that  calculation.  Pre-final 
assembly  costs,  including  such  costs  as 
freight  to  the  final  assembly  plant,  are 
included  in  calculations  of  value.  The 
final  assembly  point  is  defined  in 
section  210(0(14)  as  the  plant,  factory, 
or  other  place  at  which  a  new  passenger 
motor  vehicle  is  produced  or  assembled 
by  a  manufacturer  and  bom  which  a 
completed  vehicle  is  delivered  to  a 
dealer/importer. 

It  is  possible  that  a  manufacturer  may 
conduct  some  pre-assembly  operations. 
e.g..  production  of  equipment,  at  the 
same  location  as  final  assembly.  In  its 
Request  for  Comments.  NHTSA  asked 
whether  equipment  produced  at  the 
same  location  as  the  final  assembly 
plant,  e.g..  body  panels  produced  in  an 
integrated  production  plant,  be  treated 
as  coming  from  an  allied  suppUer  or  as 
part  of  the  final  assembly  process. 

The  vast  majority  of  commenters  that 
addressed  this  question  suggested  that 
the  pre-final  assembly  operations 
performed  in-house  be  treated  as 
operations  of  an  allied  supplier.  The 
agency  tentatively  agrees;  final  assembly 
marks  a  process  point.  This  is  a 
significant  issue  because  assembly  and 
labor  costs  are  included  in  pre-final 
assembly  operations,  whether  or  not 
performed  in-house,  but  not  at  the  final 
assembly  point.  Therefore,  to  establish 
consistency  among  all  manufacturers, 
the  agency  is  proposing  to  specify  a 
particular  phase  in  the  assembly 
process,  for  both  the  body  and  chassis, 
that  would  mark  final  assembly. 

GM  stated  that  final  assembly  refers  to 
those  operations  in  which  the  body  and 
chassis  (including  the  power  train)  are 
joined  or  integrated.  V\^le  the  agency 
generally  agrees,  there  are  situations, 
e.g..  unit-body  construction,  in  which 


such  a  definition  would  not  apply.  For 
the  body  of  the  vehicle,  the  agency  has 
tentatively  selected  the  moment  in  the 
process  at  which  the  body  leaves  the 
paint  shop  as  the  beginning  of  final 
assembly.  For  the  chassis,  the  agency 
proposes  to  consider  final  assembly  as 
beginning  the  moment  prior  to 
attachment  of  the  engine  and  drive  train 
to  the  chassis  frame  or.  in  the  case  of 
unit-body  vehicles,  on  the  assembly 
cradle  or  jig.  All  operations  such  as 
welding  and  finishing  are  completed  by 
then,  and  the  only  remaining  operations 
to  be  performed  are  assembling  the 
equipment  using  simple  fasteners  and 
adhesives.  The  agency  assumes  that  in 
cases  in  which  equipment  is  not 
assembled  in-house,  and  is  merely 
shipped  to  the  manufacturer  for  final 
assembly,  the  problem  of  separating  pre- 
final  assembly  procedures  bom  final 
assembly  will  not  arise. 

NHTSA  specifically  requests 
comments  on  the  proposed  definition 
for  when  the  final  assembly  begins.  The 
agency  notes  that  labor  and  other  costs 
associated  with  assembling  the  vehicle 
body  and  painting  it  would  be  counted 
as  parts  costs  and  not  excluded  as  part 
of  the  final  assembly  costs.  Depending 
on  the  comments,  the  agency  may  select 
a  different  definition  for  when  final 
assembly  begins  for  purposes  of  a  final 
rule. 

The  agency  expects  that  equipment 
produced  in-house  will  be  priced  in 
accordance  with  generally  accepted 
accounting  principles.  In  other  words, 
the  internal  prices  between  the  "allied 
supplier"  and  the  manufacturer  in  an 
in-house  situation,  must  be  fair  market 
value  prices.  If  equipment  is  not  priced 
fairly,  consumers  would  not  be 
receiving  the  best  and  most 
understandable  information  possible 
regarding  U.S./Canadian  content. 

The  AIAM  stated  that  it  was  unfair 
and  unprecedented  to  ignore  labor  and 
other  assembly  costs  at  the  final 
assembly  point,  and  asked  that  they  be 
included  in  the  final  parts  content 
calculation.  NHTSA  has  no  authority  to 
act  upon  this  suggestion  positively, 
because  the  plain  language  of  section 
210  states  that  costs  incurred  at  or 
beyond  the  final  assembly  point, 
including  labor,  advertising,  assembly, 
etc.,  shall  not  be  included  in  the  final 
calculations.  See  section  210(f)(10)(A). 

However,  in  order  to  avoid  the 
possibility  that  consumers  will  confuse 
parts  content  with  overall  vehicle 
content.  NHTSA  is  proposing  to  require 
manufactiuers  to  provide  an 
explanatory  statement  at  the  bottom  of 
the  label.  The  statement  would  read: 
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Note:  The  PAKTS  CONTENT  of  a  tvpical 
vehicle  maket  up  about  (a  range  would  b« 
specified  Id  a  final  rule)  peiGent  of  the 
vehjde'a  toU)  wholesale  cost  to  the  dealer. 

The  agency  contemplates  specifying  a 
single  numerical  range,  representative  of 
typical  vehicles  for  the  industry  as  a 
whole,  in  the  final  rule.  The  saine  range 
would  be  included  on  the  labels  of  all 
vehicles.  Since  the  stated  range  would 
not  vary  depending  on  actual  values  fw 
particular  carlines  or  vehicles.  - 
manufacturers  would  not  need  to  make 
any  calculations  In  order  to  provide  the 
explanatory  statement. 

NHTSA  believes  that  the  proposed 
statement  would  clarify  the  meaning  of 
"parts  content"  to  consumers,  and  help 
them  undarstand  the  signiHcance  of  the 
content  information  provided  on  the 
label.  The  agency  believes  that  this 
would  be  consistent  with  section  21  Os 
requirement  that  the  regulations  provide 
to  the  ultimate  purchaser  of  a  new 
vehicle  the  best  and  most 
understandable  information  possible 
about  the  foreign  and  U^./Canada 
origin  of  the  equipment  of  such 
vehicles. 

Since  the  information  will  vary  for 
different  vehicles.  NHTSA  believes  that 
it  is  appropriate  to  state  the  information 
in  a  range,  e.g..  60  to  70  percent,  70  to 
80  percent,  etc.  Since  the  agency  does 
not  currently  have  this  information,  it  is 
not  proposing  a  spedflc  range.  NHTSA 
requests  that  manufacturers  provide  the 
information  for  several  specific  vehicles, 
as  well  as  their  recommendation  for  a 
range  to  include  in  a  final  rule.  The 
agency  would  prefer  that  the  range  not 
be  overly  large,  since  It  would  be  less 
meaningful  to  consumers.  Since  the 
range  would  be  specified  for  a  typical  . 
vehicle,  the  agency  expects  that  a 
reasonably  narrow  range  could  be 
established. 

Several  commenters  suggested  that 
more  infomiation  is  needed  on  the  label 
to  explain  to  consumers  that  items  such 
as  labor  and  assembly  costs  at  the  final 
assembly  point  are  not  included  in  the 
content  information,  that  allied 
suppliers  are  using  the  70  percent  roll- 
up,  roll-down  rule.  etc.  The  agency  is 
trying  to  define  the  point  at  which 
enough  information  is  given  on  the  label 
to  aid  consumers  in  understanding  the 
meaning  of  the  information  that  is 
provided,  but  without  adding  such 
detail  and  complexity  to  the  label  that 
it  becomes  incomprehensible  to  the 
average  consumer.  NHTSA  believes  that 
requiring  the  label  to  contain  details 
other  than  those  outlined  above  poses 
just  such  a  risk.  The  "note"  the  agency 
proposes  as  part  of  the  label  should  be 
sufficient  to  make  consumers  aware  that 
the  label  is  not  based  on  the  total  retail, 


or  even  total  wholesale,  vahie  of  the 
vehicle. 

Deaier-instaUed  equipment.  Toyota 
commented  that  manufacturers  should 
be  allowed  the  option  of  including 
individual  items  of  equipment  installed 
after  a  vehicle  leaves  the  final  assembly 
point  based  on  estimates  for  eadi 
carline  at  the  beginning  of  the  model 
year.  GM  agreed  with  that  statement, 
provided  dealer-installed  options  are 
obtained  from  the  original 
manufacturer.  On  the  oL'ier  hand,  the 
AIADA  commented  that  dealers  are  not 
prepared  to  comply  with  a  regulation 
that  demands  that  they  perform 
calculations  to  determine  the  content  of 
dealer  and  port-installed  options. 

NHTSA  has  tentatively  conchided 
that  dealer  or  port-installed  optional 
equipment  should  be  excluded  firo.m 
content  calculations.  There  are  several 
reasons  why  the  agency  believes  that  the 
calculation  of  U.S./CanadJan  parts 
content  is  to  be  fixed  at  the  time  of  final 
assembly,  and  cannot  include  options 
added  later  by  either  dealers  or 
importers. 

First,  and  most  important,  the 
definition  of  passenger  motor  vehicle 
equipment  in  section  210(0(4)  is  hmited 
to  equipment  delivered  to  the 
manufacturer's  final  assembly  point  for 
installation  on.  or  attachment  to,  a 
vehicle  at  the  time  of  its  initial 
shipment  by  the  manufacturer  to  a 
dealer.  Equipment  sent  directly  to 
dealers  or  ports  is  ne\Br  sent  to  the 
manufacturer's  final  assembly  point  at 
all,  and  cannot  be  installed  on.  or 
attached  to,  a  vehicle  at  the  time 
specified  in  the  statute. 

Second,  section  210(b)(1)  states  that 
the  manufacturer  shall  affix  the  label. 
The  agency  has  determined  that  the  best 
time  for  the  manufacturer  to  affix  the 
label  is  af^er  final  assembly,  but  before 
shipment  fironi  the  plant  to  the  dealer  or 
importer  (or  port). 

Thus,  eqtupment  sent  directly  to  the 
dealer  or  port  for  installation  or 
attachment  after  the  manufacturer's 
initial  shipment  of  a  completed  vehicle 
does  not  qualify  as  equipment  under  the 
statute.  The  label  mu.st  be  affixed  before 
delivery  to  the  dealer  or  port,  and 
therefore  before  any  dealer  installed  or 
port- installed  options  are  added  to  the 
vehicle. 

Bulk  items  of  equipment,  and  raw 
materials.  Section  210(iK4)  provides 
that  the  term  "passenger  motor  vehicle 
equipment"  does  not  include  minor 
parts,  such  as  attachment  hardware,  and 
lists  as  examples  nuts,  bolts,  clips, 
screws,  pins,  and  braces.  It  goes  on  to 
state  that  such  other  similar  items  may 
also  be  excluded.  Several  conurienfers 
expressed  opinions  as  to  which  Items 


should  or  should  not  be  considered 
minor  parts. 

Fortfcommented  that  bulk  materials 
such  as  fasteners,  sealers,  paint  and 
solvents,  and  raw  materials  should  not 
be  traced  for  purposes  of  identifying  the 
country  of  origin  content.  Chrysler 
recommended  that  sealers,  paints,  and 
solvents  be  excluded.  The  UAW 
disagreed,  stating  that  paint,  sealer,  raw 
materials,  fasteners,  and  general 
purpose  hardware  should  be  included 
in  content  calculations. 

Toyota  co.-nmenfed  that  the  value  of 
sheet  steel  used  in  the  manufacturing 
process  should  be  included  in  the  in- 
house  supplied  equipment.  Toyota  also 
suggested  that  the  age.icy  adopt  the  list 
of  automotive  equipme.nt  supplied  in 
NAFTA,  as  Annex  403.1.  as  the  total 
universe  of  the  items  that  require  tracing 
and  record  keeping.  CM  requested  that 
NHTSA  permit  manufacturers  to  omit 
items  of  very  low  per-unit  cost  entirely 
in  their  content  calculations  provided 
that  the  total  value  of  the  equipment 
does  not  exceed  five  percent  of  the  total 
purchase  price. 

The  agency  does  not  agree  that  the 
N.\FTA  Annex  403.1  should  be 
adopted.  The  NAFT.^  annex  is  not 
inclusive  of  all  parts  (for  example,  horns 
and  air  bags  are  not  included).  Rirther. 
the  list  might  be  amended  in  the  future. 
That  would  require  NHTSA  to  amend 
this  regulation  each  time  the  NAFTA 
annex  was  altered. 

The  agency  has  tentatively  concluded 
that  all  parts,  Including,  paint,  sealers, 
and  solvents,  are  to  be  included  as 
"equipment"  for  purposes  of  section 
210.  what  the  narrow  exception  for 
minor  parts  provided  in  section 
210(f)(4).  i.e.,  attachment  hardware 
(nuts,  bolts,  clips,  screws,  pins,  braces). 
The  agency  encoi^ages  commenters  to 
suggest  other,  specific  minor  parts  that 
should  be  excluded,  and  to  comment  on 
whether  paint,  sealers,  and  solvents 
should  be  included  as  "equipment." 

Regarding  Toyota's  comment  that  the 
value  of  sheet  steel  used  in  the 
manufacturing  process  should  be 
included  in  the  in-house  supplied 
equipment,  the  agency  notes  that  the 
value  of  the  steel  when  purchased  by 
the  manufacturer  for  in-bouse 
production,  will  be  one  of  the  factors 
that  makes  up  the  value  of  the 
equipment  as  supplied  to  the  final 
assembly  point,  as  discussed  above. 
There  is  no  need  for  separate 
consideration  of  sheet  steel  in  the 
proposed  regulation. 

Carline.  As  indicated  above,  the 
percentage  overall  U.S./Canadian 
content  is  determined  on  a  "carline" 
basis  instead  of  for  each  individual 
vehicle.  Section  210(0(11)  defines 
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"carline"  as  meaning  a  name  denoting 
a  group  of  vehicles  which  has  a  degree 
of  commonality  in  construction  (e.g., 
body,  chassis),  and  not  considering  any 
level  of  decor  or  opulence  and  not 
generally  distinguished  by  such 
characteristics  as  roof  line,  number  of 
doors,  seats,  or  windows,  except  for 
light  duty  trucks.  That  section  also 
provides  that  light  duty  trucks  are 
considered  to  be  different  carlines  than 
passenger  cars. 

Commenters  were  split  as  to  whether 
"carline"  should  encompass  different 
countries  of  assembly.  At  present,  there 
are  several  carlines  that  are  affected  by 
the  question  of  dual  nationality:  the 
Buick  Century,  Chrysler  LeBaron.  Dodge 
Spirit.  Dodge  Shadow.  Ford  Escort,  Geo 
Metro.  Honda  Civic.  Honda  Accord, 
Ni.ssan  Sentra.  Plymouth  Acclaim. 
Plymouth  Sundance,  Subaru  Legacy. 
Toyota  Camry.  Toyota  Corolla.  Toyota 
Pickup,  and  Suzuki  Sidekick. 

The  UAW  commented  that  the 
country  in  which  a  vehicle  is 
assembled,  and  the  country  in  which 
the  engine  and  transmission  are  built 
are  items  of  information  that  pertain  to 
the  spjecific  vehicle,  but  section  210 
requires  carline  calculations  for  overall 
U.S./Canadian  vehicle  content 
percentages,  and  the  determination  of 
country/ies  that  contribute  at  least  15 
percent  of  the  vehicle's  value. 

The  UAW  also  pointed  out.  as  did  CM 
and  Ford,  that  the  definition  of  carline 
(section  210{f)(ll))  is  based  on  the 
defmition  of  the  same  term  under  the 
CAFE  program.  The  three  commenters 
pointed  to  Environmental  Protection 
Agency  (EPA)  regulations  40  CFR 
86.082-2,  40  CFR  600.002-85.  and  40 
CFR  600.511-80.  which  do  not  permit 
manufacturers  any  option  to  split 
carlines  by  final  assembly  locations  if 
the  vehicles  are  of  the  same  type. 
Nissan.  Toyota.  Mitsubishi,  and  AIAM 
all  commented  that  manufacturers 
should  have  the  option  of  splitting  the 
reporting  of  carlines  based  on  the 
country  of  origin,  or  even,  as  Toyota 
argued,  by  assembly  points. 

NHTSA  has  tentatively  concluded 
that  country  of  origin  or  place  of 
assembly  should  not  be  considered  in 
making  carline  determinations.  First, 
section  210(0(11)  specifies  that  carline 
detf  riiinations  are  to  be  made  based  on 
degree  of  commonality  in  construction. 
Determining  carlines  on  the  basis  of 
country  of  origin  or  place  of  assembly 
appears  inconsistent  with  this  statutory 
definition  since  identical  cars,  i.e.,  ones 
with  total  commonality  in  construction, 
could  be  placed  in  different  carlines. 
Further,  such  a  result  might  result  in 
consumer  confusion.  For  example,  if  a 
consumer  ordered  a  car  identical  to  one 


for  which  he  or  she  had  taken  a  test 
drive,  the  consumer  would  find  it  very 
odd  if  the  car  he  or  she  received  had  a 
label  indicating  that  it  was  in  a  different 
carline. 

NHTSA  recognizes,  however,  that 
additional  subdivision  of  carlines  by 
country  of  manufacture  would  result  in 
content  labeling  information  that  is 
more  representative  of  the  individually 
labeled  vehicles.  The  agency  notes  that 
section  210(d)  provides  that  regulations 
shall  provide  to  the  ultimate  purchaser 
the  best  and  most  understandable 
information  possible  about  the  foreign 
and  U.S./Canadian  origin  of  the 
equipment  of  such  vehicles  without 
imposing  costly  and  unnecessary 
burdens  on  the  manufacturers. 

NHTSA  is  therefore  considering 
requiring  manufacturers  that  produce  a 
carline  manufactured  in  more  than  one 
country  to  state  that  fact  on  the  label. 
This  information  would  be  in  addition 
to,  and  not  instead  of.  the  normal 
labeling  requirement  proposed  in  this 
notice.  The  information  could  possibly 
take  the  form  of  stating  the  U.S./ 
Canadian  parts  content,  and  major 
foreign  sources  of  that  portion  of  the 
carline  produced  in  a  given  country. 
vThe  agency  seeks  comment  on  the  issue 
of  requiring  such  information  to  be 
added  to  the  parts  content  label, 
including  whether  such  a  requirement 
would  result  in  an  information 
"overload"  to  the  consumer,  thereby 
reducing  the  value  of  the  other 
information,  the  advantages  of 
providing  the  information,  and  the  costs 
to  manufacturers. 

NHTSA  also  requests  comments  on 
the  possibility  of  differentiating  carlines 
by  engine  type.  Commenters  should 
specifically  address  whether  separating 
carlines  by  engine  type  would  result  in 
a  relevant  increase  in  the  accuracy  of 
the  carline  information  on  the  label.  In 
addition,  commenters  should  comment 
on  whether  carline  differentiation  on 
this  basis  would  add  to  manufacturers" 
or  suppliers'  reporting  burden,  and  to 
what  degree. 

NHTSA  asked  the  EPA  to  comment  on 
the  pre-publication  draft  of  the 
proposed  rule,  especially  regarding  any 
conflicts  the  proposal  might  cause  with 
existing  EPA  regulations.  The  EPA 
responded  with  several  suggestions.  Its 
comment  noted  that  the  EPA's  fuel 
economy  labeling  requirements  limit 
applicability  to  vehicles  up  to  8,500 
pounds  GVWR  and  having  a  maximum 
curb  weight  of  6000  pounds  and  a 
maximum  frontal  area  of  45  square  feet, 
and  suggested  that  NHTSA  modify  its 
proposed  rule  to  avoid  a  situation  in 
which  a  vehicle  without  a  fuel  economy 
label  would  still  need  a  parts  content 


label.  NHTSA  cannot  change  its 
proposed  rule  as  the  EPA  suggests 
because  its  statutory  mandate 
specifically  covers  vehicles  up  to  8,500 
pounds  GVWR,  and  does  not  permit 
exceptions. 

The  EPA  commented  that  there  are 
several  special  cases  which  constitute 
exceptions  to  normal  carline 
classifications.  These  include  separation 
of  sedans  and  station  wagons  into 
separate  carlines  for  fuel  economy 
purposes,  and  a  split  of  model  type  (a 
combination  of  carline,  basic  engine, 
and  transmission  class)  if  a 
manufacturer  wishes  to  highlight  an 
individual  model's  fuel  economy 
characteristics.  It  also  allows 
manufacturers  to  separate  convertibles 
from  hard-top  models,  if  the 
manufacturer  choose.  NHTSA  believes 
that  these  distinctions,  which  may  have 
relevance  in  a  fuel  economy  context,  are 
unimportant  in  a  content  labeling 
scheme.  In  addition,  the  agency  believes 
they  are  contrary  to  the  statutory 
language  which  says  that  the  term 
carline  does  not  distinguish  by 
characteristics  such  as  roof  line,  number 
of  doors,  seats,  or  windows.  Therefore, 
the  agency  is  not  inclined  to  adopt  these 
exceptions  to  normal  carline 
classifications.  NHTSA  seeks  comment 
from  the  public  on  these  classifications, 
and  their  applicability  to  the  proposed 
rule. 

The  EPA  noted  that  it  separated  light 
truck  carlines  by  drive  system  (i.e.,  2 
wheel  drive  (2WD)  or  4  wheel  drive 
(4 WD)),  although  Uiat  was  irrelevant  for 
passenger  cars.  NHTSA  is  inclined  to 
permit  the  separation  of  2WD  and  4WD 
light  trucks  into  difi^erent  carlines.  and 
seeks  comment  on  whether  light  trucks 
should  be  separated  into  different 
carlines  depending  on  their  drive 
systems. 

2.  Item  Two:  Major  Foreign  Sources  of 
Equipment 

Item  two  on  the  label,  listing  the  main 
foreign  sources  of  a  carline's  equipment, 
is  necessary  only  if  one  or  more  foreign 
countries  {i.e.,  countries  other  than  the 
U.S./Canada)  each  individually 
contribute  at  least  15  percent  of  the 
value  of  the  carline's  equipment.  If  there 
is  one  such  country,  the  manufacturer 
must  list  that  country  and  the 
percentage  by  value  that  originated  in 
that  country  for  the  carline.  If  there  are 
two  such  countries,  the  manufacturer 
must  list  those  countries  and  the 
percentage  by  value  that  originated  in 
those  countries  for  the  carline,  in 
descending  order  of  percentage. 
Manufacturers  need  not  list  more  than 
two  such  countries. 
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As  with  tl. }  first  item  on  the  label, 
much  of  the  information  that 
manufacturers  would  need  to  calculate 
the  information  for  the  second  item 
must  come  from  parts  suppliers.  As 
discussed  above,  in  order  to  calculate 
the  information  required  for  the  first 
item  on  the  label,  manufacturers  need  to 
know  the  U.S./Canadian  content  of  each 
item  of  equipment  and  the  total  value  of 
each  such  item.  Manufacturers  vyhich 
must  list  at  least  one  country  for  the 
second  item  on  the  label  need  to  know 
the  actual  country  of  origin  of  each  item 
of  equipment. 

The  statute  does  not  specify  how 
country  of  origin  is  determined  for 
purposes  of  item  two  on  the  label. 
NHTSA  tentatively  concludes  that  the 
simplest  method  is  to  specify  one 
country  of  origin  for  each  item  of 
equipment,  using  the  country  from 
which  the  greatest  share  of  value 
originated,  for  the  item  of  equipment, 
and  is  therefore  proposing  that  method. 
The  agency  notes  that  this  is  the  method 
that  Congress  prescribed  for  the  only 
other  country  of  origin  calculation  in 
section  210  i.e.,  country  of  origin  for 
engines  and  transmissions  in  section 
210(f)(12).  The  "greatest  share  of  value 
added"  method  of  calculation  also 
avoids  some  of  the  pitfalls  of  the 
substantial  transformation  test  peculiar 
to  the  automotive  industry,  such  as  the 
specific  levels  of  value  added  under  the 
CFTA.  and  NAFTA  before  substantial 
transformation  is  considered  to  have 
occurred.  It  also  avoids  the  potential 
problem  of  future  changes  to  those 
levels  should  the  trade  agreements  be 
amended.  A  more  detailed  discussion  of 
the  substantial  transformation  test 
occurs  below. 

Like  the  information  calculated  for 
item  one  of  the  label,  the  determination 
of  major  countries  of  origin  for 
equipment  installed  on  passenger 
vehicles  is  made  for  carlines  instead  of 
for  individual  vehicles.  In  order  to 
calculate  the  percentage  attributable  to 
each  foreign  country,  the  manufacturer 
would  (1)  determine  the  total  of  the 
purchase  prices  it  will  pay  for  all  items 
of  equipment  for  the  carline.  (2) 
determine  the  total  price  paid  for  items 
of  equipment,  by  country,  for  equipment 
with  countries  or  origin  other  than  the 
U.S.  or  Canada,  and  (3)  calculate  the 
percentage  attributable  to  each  country 
by  dividing  the  total  determined  under 
(2)  for  that  country  by  the  total 
determined  under  (1). 

3.  Items  Three,  Four,  and  Five:  Place  of 
Final  Assembly;  Engine/Transmission 
Countries  of  Origin 

The  third  item  on  the  label,  the  final 
assembly  point  by  dty,  state  (where 


appropriate)  and  country,  is  self- 
explanatory.  It  is  the  location  where  a 
vehicle's  final  assembly  takes  place,  and 
is  determined  separately  for  each 
vehicle. 

The  fourth  and  fifth  items  on  the 
label,  the  countries  of  origin  for  the 
engine  and  transmission,  are  also 
determined  separately  for  each  vehicle, 
instead  of  on  a  carline  basis.  The 
information  needed  to  make  these 
determinations  would  come  from 
suppliers. 

Section  21C(f)(12)  states  that  the 
"country  of  origin"  of  an  engine  or 
transmission  is  the  country  that 
contributed  the  greatest  percentage  of 
dollar  value  to  the  engine  or 
transmission,  based  upon  the  purchase 
price  of  direct  materials  received  at  the 
individual  engine  or  transmission  plant. 
It  also  states  that  the  U.S.  and  Canada 
are  to  be  treated  separately  for 
determining  the  country  of  origin.  Thus, 
the  country  of  origin  might  be  the  U.S. 
or  Canada,  but  could  not  be  U.S./ 
Canada. 

The  term  "direct  materials"  is  not 
defined  in  section  210  of  the  Cost 
Savings  Act.  The  agency  has,  therefore, 
referred  to  similar  terms  in  the  CFTA  to 
assist  it  in  defining  the  term.  Section 
202(f)(5)  of  the  CFTA  defines  the  term 
"materials"  as  meaning  goods,  other 
than  those  included  as  part  of  the  direct 
cost  of  processing  or  assembling,  used 
or  consumed  in  the  production  of  other 
goods.  Section  202(0(3)  of  the  CFTA 
describes  "direct  cost  of  processing  or 
direct  cost  of  assembling"  as  costs  that 
can  be  allocated  to  the  production  of 
goods,  including  labor,  inspection, 
energy,  fuel,  dies,  molds,  development, 
rent  or  mortgage,  depreciation  of 
buildings  and  machinery,  and  royalty  or 
licensing  fees. 

WHTSA  tentatively  concludes  that  an 
appropriate  definition  of  the  term 
"direct  materials"  can  be  formed  based 
on  the  CFTA  terms  "direct  costs"  and 
"materials."  The  agency  believes  that 
the  term  "direct  materials"  refers  to  the 
items  [i.e.,  the  materials)  that  make  up 
the  final  good  (either  an  engine  or  a 
transmission),  but  that  does  not  include 
the  "costs"  [i.e.,  those  items  such  as 
labor,  that  are  listed  in  section  202(fl(3) 
of  the  CFTA)  that  go  into  assembling  the 
final  good.  Those  "costs"  are  not 
"materials."  Further,  they  are  not 
"received  at  the  individual  engine  or     • 
transmission  plants."  (Emphasis  added.) 

Thus.  NHTSA  disagrees  with  the 
UAW,  which  commented  that  the  value 
of  labor  performed  in  building  or 
assembling  the  engine  and  transmission 
should  be  included.  The  UAW  believes 
that  the  third  sentence  of  section 
210(0(12)  of  the  Cost  Savings  Act  is  in 


error.  However,  in  the  absence  of  an 
error  that  is  demonstrable  on  the  face  of 
the  statute,  the  agency  must  apply  the 
language  as  it  exists. 

Therefore,  in  calculating  the  country 
of  origin  for  engines  and  transmission, 
the  country  to  which  the  engine  or 
transmission  is  attributed  is  that  country 
in  which  the  greatest  percentage  by 
value  was  added,  based  on  the  purchase 
price  of  all  equipment  that  makes  up  the 
completed  engine  or  transmission.  In 
addition,  the  country  or  origin 
calculation  is  based  on  the  purchase 
price  an  engine  or  transmission  supplier 
pays  for  all  equipment  it  receives  at  the 
plant  at  which  the  engine  or 
transmission  is  assembled  into  a 
completed  unit.  Based  on  the  language 
in  section  210(0(12),  costs  incurred 
once  the  engine  or  transmission 
supplier  has  received  the  equipment  at 
its  engine  or  transmission  assembly 
plants  (e.g.,  labor  costs,  depreciation  of 
equipment,  insurance,  etc.)  are  not 
permitted  to  be  taken  into  account  for 
purposes  of  determining  the  country  of 
origin  of  an  engine  or  transmission. 
The  agency  recognizes  that  some 
engine/transmission  supplies  may 
produce  their  own  equipment  that  is 
intejgrated  into  the  fully-assembled 
engine/transmission.  NHTSA  requests 
comments  on  whether  such  "on-site" 
production  should  be  treated  similarly 
to  on-site  production  at  a 
manufacturer's  final  assembly  point, 
i.e.,  by  including  all  costs  related  to  the 
production  of  such  components, 
including  labor. 

Under  such  an  approach,  for  engine 
suppliers,  production  that  occurs  on-site 
prior  to  the  point  at  which  the  engine 
parts  are  assembled  to  the  engine  block 
would  not  be  considered  "engine 
assembly."  and  non-parts  costs  would 
be  taken  into  account  in  determining  the 
value  of  the  engine  in  order  to 
determine  its  country  of  origin.  After 
that  fjoint  in  the  process,  assembly  and 
other  non-parts  costs  would  be 
disallowed.  For  transmission  suppliers, 
production  that  occurs  on-site  prior  to 
the  point  at  which  the  transmission 
parts  are  assembled  in  the  transmission 
casing  (or  transmission  housing)  would 
not  be  considered  "transmission 
assembly."  and  non-parts  costs  would 
be  taken  into  account  in  determining  Lhe 
value  of  the  transmission  in  order  to 
determine  its  country  of  origin.  Again, 
after  that  point  in  the  process,  assembly 
and  other  non-parts  costs  would  be 
disallowed.  While  this  approach  is  not 
reflected  in  the  proposed  regulatory 
text,  the  agency  may,  depending  on  the 
comments,  adopt  such  an  approach  in 
the  final  rule. 
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NHTSA  notes  that  the  country  of 
origin  determinations  for  items  four  and 
five  of  the  label,  on  a  per  vehicle  basis, 
are  separate  from  the  information 
required  by  all  suppliers,  including 
those  supplying  engines  and 
transmission,  for  items  one  and  two  of 
the  label,  U.S./Canadian  content  and 
major  foreign  sources  of  parts  content, 
on  a  carline  basis.  All  suppliers, 
including  engine  and  transmission 
suppliers,  must  supply  the  information 
required  for  items  one  and  two  of  the 
label  in  the  manner  and  time  described 
above,  and  set  out  in  the  regulation.  The 
country  of  origin  determinations  for 
engines  and  transmissions  are  an 
additional  obligation  for  those 
suppliers. 

B.  Format/Location  for  Label 

The  agency  is  proposing  three  options 
for  the  format  of  the  label:  (1)  a  stand- 
alone label  that  is  at  least  5  inches  wide 
by  3  inches  long,  (2)  an  addition  at  the 
end  of  the  Moiuoney  pricing  label  (15 
U.S.C.  1232).  or  (3)  an  addiUon  at  the 
end  of  the  fuel  economy  label  (15  U.S.C. 
2006).  Under  all  three  options,  the  label 
would  be  required  to  read  as  fbllows: 

For  vehicles  in  this  carline: 

U.S./Canadian  Parts  Content: % 

Major  Source  of  Foreign  Parts  Content: 

[fill  in  country/countries]: % 

For  this  vehicle: 

Final  Assembly  Point: 

Country  of  Origin: 

Engine: 


Transmission: 


Note:  The  PARTS  (X)?^TENT  of  a  typical 
vehicle  makes  up  about  (a  range  would  be 
specified  in  a  fioaJ  rule)  percent  of  the 
vehicle's  total  wholesale  cost  to  the  dealer. 

The  second  item  of  the  label  [i.e.. 
"Major  Source  of  Foreign  Parts 
Content")  would  be  omitted  if  no 
individual  country  other  than  the  U.S./ 
Canada  contributed  a  minimum  of  15 
percent  of  the  value  of  a  vehicle's 
equipment. 

If  the  domestic  parts  content 
information  were  provided  on  the  price 
or  fuel  economy  labels,  the  content 
portion  of  the  label  would  be  required 
to  be  clearly  separated  from  the  price  or 
fuel  economy  portion,  and  the  words 
"Parts  Content  Information"  would  be 
required  to  ::ppear  before  the 
information  set  forth  above. 

Sections  210(b)(1)  and  2in(e)  place 
the  responsibility  for  affixing  the 
content  label  on  the  manufacturer. 
Section  210(e)  also  implies  that  the  label 
must  be  affixed  before  the  vehicle  is 
distributed  in  commerce,  i.e.,  sold  to  a 
dealer  for  retail  sale,  or  to  an  importer. 
With  that  in  mind,  the  agency  is 
proposing  to  require  that  the 


manufacturer  affix  the  content  label  to 
the  new  vehicle  before  the  vehicle  is 
shipped  from  the  final  assembly  point  to 
the  dealer,  shipping  agent,  or  importer. 

In  response  to  section  210(d)  and  the 
views  of  the  vast  majority  of 
commenters,  the  agencyis  seeking  to 
minimize  the  costs  of  compliance  and  to 
provide  manufacturers  with  the 
maximum  permissible  flexibility 
regarding  the  form  and  content  of  the 
label.  However,  to  ease  comparisons 
among  various  carlines.  and  to  make  the 
information  available  to  consumers  in  as 
clear  and  consistent  a  manner  as 
possible,  the  agency  beheves  it  is. 
appropriate  to  specify  minimal 
requirements  for  label  and  letter  size. 
The  label,  whether  separate  or  attached 
to  the  price  or  fuel  economy  labels, 
must  be  large  enough  for  all  the  content 
information  to  be  easily  read,  yet  small 
enough  to  avoid  cluttering  the  limited 
window  space  on  the  vehicle. 

Accordingly,  the  agency  is  proposing 
that  a  separate  label  must  be  rectangular 
with  a  minimum  dimension  of  5.0 
inches  (125  mm)  in  width  and  3.0 
inches  (75  mm)  in  length.  The 
characters  for  items  one  through  five  of 
the  parts  content  label  would  be 
required  to  be  printed  at  a  minimum 
height  of  12  points  (one-sixth  of  an 
inch)  in  boldface  type.  The  required 
explanatory  note  at  the  bottom  of  the 
label  would  be  required  to  be  printed  in 
characters  two  points  smaller  than  the 
information  for  items  one  through  five. 

If  the  information  required  by  section 
210  is  attached  to  the  price  or  fuel 
economy  labels,  the  information  would 
be  required  to  be  separated  from  the 
information  required  to  he  on  those 
labels  by  a  line  that  is  a  minimum  of  3 
points  wide.  The  words  'TARTS 
CONTENT  INFORMATION"  would  be 
required  to  be  printed  in  bold.  • 

uppercase  letters,  centered,  and  in  not 
less  than  12  point  type. 

C.  Requirements  for  Suppliers 

As  discussed  above,  much  of  the 
information  that  manufactures  need  to 
calculate  the  required  items  for  the  label 
must  come  from  suppliers.  Section 
210(d)  specifies  that  the  agency  must 
issue  regulations  which  include 
provisions  applicable  to  outside  and 
allied  suppliers  to  require  such 
suppliers  to  certify  whether  equipment 
provided  by  such  suppliers  is  United 
States.  U.S./Canadian  or  foreign  and  to 
provide  such  other  information  as  may 
be  necessary  to  enable  the  manufacturer 
to  reasonably  comply  with  the 
provisions  of  section  210  and  to  rely  on 
such  certification  and  information. 

In  order  to  enable  manufactures  to 
calculate  the  information  required  for 


items  one  and  two  of  the  label,  i.e.,  the 
percentage  U.S./Canadian  content  and 
major  foreign  sources  of  equipment. 
NHTSA  is  proposing  to  require  outside 
suppliers  to  provide  the  following 
information  for  any  equipmient  they 
supply  to  a  vehicle  manufacturer  or  to 
an  allied  suppUer: 

(1)  the  price  of  the  equipment  to  the 
manufacturer  or  allied  supplier; 

(2)  whether  the  equipment  has.  or 
does  not  have,  at  least  70  percent  of  its 
value  added  in  the  U.S.  and  Canada; 

(3)  for  any  equipment  for  which  the 
U.S./Canadian  content  is  less  than  70 
percent,  the  country  of  origin  for  the 
equipment. 

The  agency  is  proposing  to  require 
aUied  suppliers  to  provide  the  following 
information  for  any  equipment  they 
supply  to  a  vehicle  manufacturer: 

(1)  the  price  of  the  equipment  to  the 
manufacturer; 

(2)  the  percentage  U.S./Canadian 
content  of  the  equipment; 

(3)  the  country  of  origin  of  the 
equipment,  i.e.,  the  country  in  which 
the  greatest  percentage,  by  value  (using 
purchase  price),  of  value  was  added  to 
the  eouipment. 

Both  outside  and  alUed  suppliers  that 
directly  supply  vehicle  manufacturers 
would  be  required  to  provide  the 
specified  information  directly  to  the 
vehicle  manufacturer,  accompanied  by  a 
certification  of  the  information's 
accuracy.  Outside  suppliers  that  directly 
supply  allied  suppliers  would  be 
required  to  provide  the  specified 
information  and  certification  directly  to 
the  allied  supplier.  Suppliers  would 
also  be  required  to  maintain  records  of 
the  information  used  to  determine  the 
information  provided  to  the 
manufacturers  or  allied  suppliers. 

CM,  Ford,  Chrj'sler.  Mitsubishi,  and 
the  AlAM  suggested  that  the  agency 
limit  the  tracking  and  reporting 
requirements  to  "first  tier"  suppliers. 
i.e..  those  who  deliver  equipment  to  the 
manufacturer,  itself.  They  maintained 
that  forcing  manufacturers  to  inquire 
earlier  in  the  chain  of  suppliers  would 
prove  to  be  overly  burdensorie  and 
costly,  in  contravention  of  section 
210(d).  and  in  some  cases  impossible. 

NHTSA  agrees  with  the  general 
premise  that  requirements  should  not 
apply  to  suppliers  earlier  in  the  supply 
chain.  However,  since  section 
210(d)(l7)  specifically  defines  "outside 
supplier"  as  including  suppliers  of 
motor  vehicle  equipment  to  a 
manufacturer's  allied  supplier,  and 
since  there  is  the  need  for  information 
from  such  suppliers  in  order  to  calculate 
some  of  the  information  required  for  the 
label,  the  agency  believes  that 
requirements  must  apply  to  suppliers 
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which  supply  directly  to  an  allied 
supplier  as  well  as  to  suppliers  which 
directly  supply  manufacturers.  Under 
the  agency's  proposal,  however,  no 
requirements  would  be  imposed  on 
suppliers  earlier  in  the  chain,  e.g.,  a 
company  which  supplies  an  item  of 
equipment  to  an  outside  supplier  which 
then  supplies  it  to  a  vehicle 
manufacturer.  The  agency  notes, 
however,  that  suppliers  which  are 
subject  to  the  proposed  information 
requirements  may  need  in  some  cases  to 
arrange  to  obtain  information  from  their 
suppliers. 

Since  the  information  required  for 
items  one  and  two  of  the  label  must  be 
calculated  before  the  beginning  of  the 
model  year  and  provided  on  labels 
attached  by  the  manufacturers,  it  is 
important  that  manufacturers  and 
out^de  suppliers  receive  the  required 
information  in  a  timely  manner.  Model 
changeover  typically  occurs  during  July, 
and  production  of  new  models  begins 
soon  after  that  time  so  that  they  can  be 
in  showrooms  by  the  beginning  of 
October.  NHTSA  is  therefore  proposing 
to  require  suppliers  to  provide  the 
above-mentioned  information  to 
manufacturers  by  June  1  of  each  year. 
Since  allied  suppliers  need  information 
from  their  suppliers  in  order  to  provide 
the  required  information  to 
manufacturers,  the  agency  is  proposing 
to  require  outside  suppliers  which 
provide  equipment  to  allied  suppliers  to 
provide  the  required  information  to 
allied  suppliers  by  May  1  of  each  year. 
Since  a  typical  production  period  for 
a  model  year  is  from  August  to  July,  the 
agency  is  proposing  to  require  suppliers 
to  base  the  information  they  provide  on 
what  they  expect  to  supply  during  that 
period.  However,  since  manufacturers 
may  establish  different  model  year 
production  periods  for  particular 
carlines,  the  agency  is  proposing  to 
permit  manufacturers  and  suppliers  to 
conclude  agreements  specifying 
alternative  production  periods  and 
alternative  times  for  providing  the 
information  to  the  manufacturer. 

The  agency  seeks  comment  on  the 
suitability  of  the  supplier  notification 
dates  suggested  above.  Do  they  permit 
sufficient  time  to  allow  manufacturers 
to  prepare  the  labels  required  by  this 
regulation  in  a  timely  manner? 
Commenters  who  disagree  with  the 
dates  above  are  invited  to  suggest 
alternate  dates,  with  detailed  reasoning 
for  their  suitability.  NHTSA  requests 
that  commenters  consider  the  supplier 
notification  dates  in  conjunction  with 
the  alternative  contractual  option 
proposed  by  the  agency  permitting 
suppliers  and  manufacturers  to  establish 
their  own  reporting  dates. 


As  discussed  above,  the  information 
for  items  four  and  five  of  the  label,  i.e., 
countries  of  origin  for  the  engine  and 
transmission,  is  calculated  for 
individual  vehicles  rather  than  on  a 
carline  basis.  Suppliers  of  engines  and 
transmissions  would  be  required  to 
provide  the  vehicle  manufacturer  with 
the  country  of  origin  for  each  engine  or 
transmission  it  supplies  to  the 
manufacturer,  i.e..  the  country  in  which 
the  greatest  percentage,  by  value  (using 
the  total  cost  of  equipment  to  the  engine 
or  transmission  supplier),  of  value  was 
added  to  the  engine  or  transmission. 
The  agency  is  proposing  to  require  this 
information  to  be  provided  no  later  than 
the  time  the  engine  or  transmission  is 
delivered  to  the  manufacturer. 

D.  Requirements  for  Dealers 

Under  the  agency's  proposal,  dealers 
would  be  required  to  maintain  the  label 
on  each  vehicle,  until  the  vehicle  is  sold 
to  a  consumer.  AIADA  commented  that 
dealers  should  be  permitted  to  remove 
the  label  from  a  vehicle  if  state  law 
requires  it,  such  as  when  dealers  are 
operating  demonstrator  vehicles,  or 
when  dealers  move  cars  in  an  intra- 
dealer  exchange.  It  also  recommended 
that  dealers  be  permitted  to  affix 
duplicate  labels  in  the  event  that  the 
manufacturer-supplied  label  becomes 
torn  or  otherwise  mutilated. 

NHTSA  has  tentatively  concluded 
that  dealers  should  not  be  permitted  to 
remove  the  label  for  any  reason  before 
sale  to  a  consumer.  The  agency  believes 
that  it  is  appropriate  to  treat  this  label 
in  same  manner  as  Monroney  and  fuel 
economy  labels,  since  all  three  labels 
are  intended  to  provide  information  to 
aid  consumers  in  making  their  purchase 
decision.  Neither  the  EPA  or 
Department  of  Justice  permit  dealers  to 
remove  fuel  economy  or  Monroney 
labels,  even  temporarily,  priior  to  sale  to 
a  consumer.  The  Department  of  Justice 
has  advised  that  neither  the  Monroney 
nor  fuel  economy  labeling  statutes 
contain  exceptions  for  situations  in 
which  labels  purportedly  constitute 
safety  hazards  in  demonstrator  cars  [i.e., 
those  cars  that  dealers  allow  potential 
customers  to  test  drive),  and  went  on  to 
state  that  it  was  unaware  of  any  judicial 
interpretations  that  would  create  such 
exceptions.  Section  210  is  similar  to  the 
other  two  labeling  statutes  in  that  it 
does  not  grant  NHTSA  the  authority  to 
permit  dealers  to  remove  the  label. 
Indeed,  section  210(b)(1)  states 
explicitly  that  each  dealer  shall  cause 
the  label  required  by  this  Act  to  be 
maintained  on  the  vehicle. 

NHTSA  is  also  concerned  that,  if 
dealers  were  permitted  to  remove  labels 
for  demonstrator  vehicles,  consumers 


would  not  have  the  labeling  information 
available  to  them  at  a  crucial  time  in 
their  purchasing  decision,  i.e.,  the  time 
they  were  evaluating  a  vehicle  for 
purchase.  In  addition,  the  labels  might 
be  re-attached  inadvertently  to  the 
wrong  vehicle  or  not  re-attached  at  all. 

The  Department  of  Justice  has  advised 
that  most  manufacturers  have  been 
applying  Monroney  and  fuel  economy 
labels  to  the  rear  left  windows  of 
vehicles,  and  affixing  the  vehicles  with 
labels  that  do  not  easily  tear  or  loosen 
from  the  windows  to  which  they  are 
attached.  Such  placement  does  not 
ordinarily  interfere  with  the  driver's 
vision  in  the  event  of  a  test  drive  or 
other  similar  purpose.  Additionally,  the 
dealer  could  not  easily  remove  the  label, 
even  for  temporary  purposes,  without 
tearing  or  destroying  it. 

NHTSA  will  not,  therefore,  propose  to 
permit  dealers  to  remove  labels  for  any 
reason  prior  to  a  first  sale  to  a  consumer, 
with  one  exception:  the  agency  agrees 
writh  the  AIADA  that  it  is  necessary  for 
dealers  to  replace  any  label  that 
becomes  mutilated  or  otherwise 
damaged  prior  to  sale  to  a  consumer  so 
that  the  information  is  no  longer  legible. 

E.  Manufacturers  of  Foreign  Vehicles 

Several  manufacturers  requested  more 
limited  labeling  requirements  for 
manufacturers  of  new  passenger  motor 
vehicles  that  contain  minimal  U.S7 
Canadian  content.  In  efliect,  the  label 
would  state  that  the  vehicle  contained 
less  than  a  certain  percentage  of  U.S./ 
Canadian  content.  It  would  also  state 
the  final  assembly  point,  and  the 
country  of  origin  of  the  engine  and 
transmission. 

Volvo  suggested  the  simplified 
procedure  be  implemented  for  imported 
vehicles  containing  under  15  percent 
U.S./Canadian  content.  The  AAMA 
agreed  with  the  15  percent  level,  stating 
that  Congress  appeared  to  indicate  that 
higher  percentages  of  U.S./Canadian 
content  were  significant  for  purposes  of 
labeling.  Volkswagen  and  the  AIAM, 
however,  suggested  a  level  of  35 
percent,  stating  that  lower  levels  would 
not  affect  enough  vehicles  to  make 
implementation  of  the  special 
provisions  worthwhile.  Lamborghini,  in 
its  testimony  at  the  public  meeting  in 
December  1992,  suggested  a  cutoff  of  20 
percent. 

As  a  practical  matter.  NHTSA  agrees 
that  once  the  domestic  content  gets 
below  a  certain  point,  the  precise 
amount  of  that  content  becomes 
immaterial,  i.e..  the  vehicle  is  foreign 
and  small  differences  in  domestic 
content  are  not  likely  to  be  relevant  to 
consumer  purchasing  decisions. 
Therefore,  for  vehicles  with  less  than  35 
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percent  U.S./Canadian  content,  the 
agency  is  considering  providing 
manufacturers  with  the  option  of  simply 
stating  that  the  percentage  U.S./ 
Canadian  content  is  "minimal"  instead 
of  detennining  and  providing  the 
precise  amount  of  such  content. 

The  primary  benefit  of  this  option 
would  be  to  eliminate  manufacturer 
costs  associated  with  keeping  precise 
records  and  making  precise  calculations 
about  the  U.S./Canadian  content  of  a 
vehicle,  when  the  manufacturer  knows 
such  content  is  very  low.  Under  this 
option,  manufoctiuers  would  still  be 
required  to  provide  items  2,  3, 4,  and  5 
of  the  label,  i.e.,  major  foreign  sources 
of  vehicle  equipment,  place  of  final 
assembly  and  countries  of  origin  of  the 
engine/transmission. 

NHTSA  notes  that  such  an  option 
would  represent  a  limited  exclusion 
from  one  of  section  210's  labeling 
requirements.  As  part  of  considering 
this  option,  as  well  as  possible  special 
requirements  discussed  below  for  multi- 
stage  and  low  volume  manufacturers, 
the  agency  is  in  the  process  of 
evaluating  its  authority  to  provide 
limited  exclusions  from  section  210's 
labeling  requirements.  NHTSA  will 
complete  its  evaluation  before  reaching 
a  final  decision  about  possible 
exclusions. 

F.  Muhi -Stage  Manufacturers 

The  RVIA,  which  represents  van 
converters,  customizers,  and  other 
manufacturers  of  recreation  vehicles 
(RVs)  in  the  U.S..  suggested  in  its 
comments  that  final-stage  manufacturers 
and  van  converters  be  excluded  from 
the  need  to  comply  with  the  proposed 
regulation  pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
The  NTEA  stated  that  multi-stage 
produced  and  altered  vehicles  should  be 
exempt  from  the  proposed  regulation,  or 
that  intermediate  and  final  stage 
manufacturers  and  alterers  be  permitted 
to  "pass  through"  information  from 
chassis  manufacturers. 

GM  commented  that  the  initial  stage 
manufacturer  should  be  required  to 
provide  certification  of  content 
information  to  the  final  stage 
manu&cturer,  which  would,  in  turn,  be 
able  to  use  that  information  in  preparing 
the  content  label.  Aherers  would  be 
excluded  from  the  proposed  regulation. 
Ford  and  Chrysler  suggested  that  first 
and  intermediate-stage  manufacturers  be 
considered  allied  suppliers  of  the  final- 
stage  manufacturer.  Volkswagen  tended 
to  agree,  stating  that  each  manufacturer 
involved  in  assembly  of  a  muhi-stage  or 
altered  vehicle  would  calculate  the 
applicable  content  values  and  the  final 


state  manufacturer  or  alterer  would 
apply  the  appropriate  label. 

Alterers  are  not  covered  by  section 
210  for  reasons  similar  to  those 
discussed  above  concerning  dealer  and 
port-installed  options.  Aherers  modify 
completed  vehicles,  after  they  have  left 
the  manufacturer's  final  assembly  point, 
thus  after  the  label  is  required  to  be 
affixed  to  the  completed  vehicle.  The 
parts  they  use  are  not  considered 
equipment  by  section  210  of  the  Cost 
Savings  Act,  because  they  are  never 
shipped  to  the  final  assembly  point,  as 
required  by  section  2:0{f)(4).  Their 
modifications  cannot  affect  carline-basis 
calculations  made  before  the  start  of  the 
model  year,  and  cannot  be  known  in 
advance  of  the  model  year  by  the 
manufacturer. 

The  concept  of  carline.  itself,  is 
meaningless  for  many  multi-stage 
manufacturers.  Many  of  the  vehicles 
made  in  the  multi-stage  process  are 
highly  specialized,  often  built  to  order. 
A  "carline"  in  this  instance  could 
consist  often,  five  or  even  one  vehicle. 
The  agency  does  not  believe  Congress 
meant  to  define  carline  in  such  a  way. 
If  a  "carhne"  consists  of  so  few  vehicles, 
there  is  virtually  no  difference  between 
a  "carline"  determination  (such  as 
required  for  U.S./Canadian  content  and 
major  foreign  sources)  and  a  "per 
vehicle"  determination  (as  is  required 
for  country  of  origin  of  engine  and 
transmission,  and  final  assembly  point), 
and  no  reason  to  differentiate  between 
them  in  the  statute. 

Therefore,  recognizing  that  multi- 
stage manufacturers,  may  not  have  been 
considered  when  the  statute  was 
written,  and  that  forcing  final-stage 
manufacturers  to  consider  "carlines" 
would  not  help  in  forwarding  the 
purpose  of  the  statute,  the  agency  is 
proposing  to  permit  multi-stage 
manufacturers  of  "carlines"  of  fewer 
than  1000  vehicles  to  provide  a  label  for 
vehicles  in  such  a  carline  that  states 
only  the  final  assembly  point,  and  the 
country  of  origin  of  the  engine  and 
transmission,  which  is  per  vehicle 
information  under  section  210  (items  3. 
4.  and  5  of  the  label,  as  listed  above).  (A 
sample  label  is  provided  at  the  end  of 
the  regulation.)  Such  multi-stage 
manufacturers  would  not  be  responsible 
for  listing,  and  their  suppliers  would 
not  be  lesponsibfe  for  supplying  and 
certifying  information  regarding,  the 
two  carline  pieces  of  information, 
namely  the  U.S./Canadian  content  of  the 
vehicle,  and  the  major  foreign  sources  of 

[)arts  content  (items  1  and  2  of  the 
abel).  The  agency  is  proposing  to  make 
final-stage  manufecturers  resptonsible 
for  generating  the  modified  label 
required  under  section  2  It),  and  for 


affixing  it  to  the  completed  vehicle 
before  it  is  shipped  to  the  dealer, 
importer,  or  directly  to  a  consumer. 

NHTSA  notes  that  this  exception 
would  apply  only  on  a  carline  basis.  If 
a  final  stage  manufecturer  produces 
three  carlines,  two  of  which  have 
production  runs  of  over  1000  vehicles 
annually,  and  one  which  has  a 
production  run  of  under  1000  vehicles, 
the  final  stage  manufacturer  would  have 
to  prepare  and  affix  normal  labels  to 
vehicles  in  the  two  carlines  in  which 
over  1000  vehicles  are  produced 
annually.  The  simplififtd  label  could 
only  be  used  on  vehicles  in  the  carline 
in  which  fewer  than  1000  vehicles  are 
produced  annually. 

The  proposed  requirements  for  muhi- 
stage  manufacturers  would  represent  a 
limited  exclusion  from  section  210's 
labeling  requirements.  As  indicated 
above,  as  part  of  considering  these 
requirements,  the  agency  is  evaluating 
its  authority  to  provide  limited 
exclusions  from  section  210's  labeling 
requirements. 

G.  Small  Businesses 

The  RVIA  commented  that  their 
members  are  mostly  small  businesses, 
that  only  a  minuscule  percentage  of  the 
items  they  install  (e.g.,  fasteners, 
hardware  and  audio  equipment)  are  of 
foreign  origin,  and  that  the  cost  of 
determining  the  j>ercentageof  U.S./ 
Canadian  content  would  be  extremely 
burdensome.  Therefore,  the  RVTA 
requested  an  exemption  for  its  members, 
and  for  carlines  composed  of  fewer  than 
20,000  vehicles  manufactured  per  year, 
or  at  least  a  simplified  version  for 
compliance  with  section  210. 

NHTSA  believes  that  the  same 
arguments  made  above  in  the  section 
discussing  muhi-stage  manufacturers, 
regarding  carlines  with  a  minimal 
nimiber  of  vehicles  produced  annually, 
can  be  made  in  a  discussion  of  small 
businesses.  NHTSA  has  tentatively 
decided  to  permit  businesses  that 
produce  a  total  of  fewer  than  1000 
passenger  motor  vehicles  for  sale  in  the 
United  States  annually  to  provide  the 
same  simplified  label  as  muhi-stage 
manufacturers,  i.e.,  they  would  not  have 
to  list  the  carline  detenninations  (items 
1  and  2  of  the  label:  U.S./Canadian 
content,  and  major  foreign  sources),  but 
are  responsible  for  a  label  listing  the  per 
vehicle  items  of  the  label  (items  3,  4. 
and  5:  final  assembly  point,  and  country 
of  origin  for  engines  and  transmissions). 

Thus,  compliance  is  likely  to  be  much 
less  burdensome  than  the  RVIA 
apparently  fears.  First,  as  discussed 
above,  vehicle  aherers  (e.g..  those  who 
customize  vans,  or  otherwise  modify 
completed  vehicles)  are  not  required  to 
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comply  with  section  210.  Thus,  any 
options  added  or  customizing  changes 
perfoimed  at  the  "aherer"  stage  are  not 
covered  bv  this  regulation.  Second, 
items  such  as  fasteners,  and  other  minor 
parts  are  excluded  from  tracking, 
reporting,  and  recordkeeping 
requirements  under  section  210(f)(4). 
Third,  those  small  businesses,  whether 
or  not  they  are  final  stage  manufiacturers 
in  a  multi-stage  manufacturing  process, 
that  produce  carlines  of  a  minimal 
number  of  vehicles  would  be 
responsible  for  a  siroplined  label,  as 
discussed  above. 

The  proposed  requirements  for  low 
volume  manufacturers  would  represent 
a  limited  exclusion  from  section  210's 
labeling  requirements.  As  indicated 
above,  as  part  of  considering  these 
requirements,  the  agency  is  evaluating 
its  authority  to  provide  limited 
exclusions  frt)ra  section  210's  labeling 
requirements. 

H.  Verification  of  Labeling  Information; 
Recordkeeping 

Section  210(d)  provides  that  the 
agency  must  promulgate  such 
regulations  as  may  be  necessary  to  carry 
out  section  210,  including  regulations  to 
establish  a  procedure  to  verih'  the 
required  labeling  information.  In  order 
to  verify  the  information  provided  on 
labels,  NHTSA  contemplates  that  it 
would  conduct,  on  an  occasional  basis, 
an  audit  of  the  information  provided  on 
a  label. 

Such  an  audit  would  involve 
requiring  the  vehicle  manufacturer  to 
provide  the  agency  with  the 
manufacturer's  basis  for  the  information 
it  provided  on  the  label,  e.g.,  all  relevant 
certifications  from  suppliers,  a  listing  of 
parts,  cost  information,  and  all 
calculations  used  by  the  manufacturer 
to  derive  the  information  provided  on 
the  label.  KHTSA  would  check  whether 
the  manufacturer's  methodology  was 
consistent  with  agency  regulations.  The 
agency  would  similarly  require 
individual  suppliers  to  provide  the  basis 
for  the  information  and  certification  that 
they  provided  manufacturer  or  allied 
supplier. 

In  order  to  ensure  that  the  agency  can 
conduct  such  an  audit,  as  well  as 
otherwise  enforce  the  labeling 
requirements,  it  is  proposing  to  require 
manufacturers  to  maintain  all  records 
which  provide  a  basis  for  the 
Information  they  provide  on  labels,  and 
to  similarly  require  suppliers  to 
maintain  records  providing  the  basis  for 
the  information  and  certification  they 
provide  to  manufacturers  at  allied 
suppliers. 

Several  commenters  addressed  the 
length  of  time  such  reowds  should  be 


kept.  GM  noted  that  EPA  requires  fuel 
econcHny  records  to  be  retained  for  five 
years  (40  CFR  600.005-81).  The  same 
retention  period  is  required  by  the 
CFTA  (19  CFR  10.308).  GM  suggested 
that  NHTSA  should  impose  the  same 
five  year  retention  period  for  records  In 
order  to  be  consistent  with  the  other  two 
programs.  GM  also  suggested  that 
suppliers,  as  well  as  manufacturers,  be 
required  to  retain  their  records  for  five 
years.  Ford  agreed  with  GM. 

The  agency  notes  that  EPA  requires 
fuel  economy  records  to  be  retained  for 
five  years  after  the  end  of  the  model 
year  to  which  they  relate.  NHTSA 
tentatively  concludes  that  a  retention 
period  of  that  length  is  adequate  to 
ensure  effective  enforcement  of  the 
proposed  regulation,  without  imposing 
an  uimecessary  storage  burden  on 
manufacturers  and  suppliers.  Therefore, 
the  agency  is  proposing  to  require 
manufacturers  to  maintain  records  for 
five  years  after  December  31  of  the 
model  year  to  which  the  records  relate. 

Suppliers  will  not  necessarily  know 
the  model  year  to  which  their  records 
relate.  Therefore,  the  agency  is 
proposing  to  require  suppliers  to 
maintain  records,  which  form  a  basis  for 
the  information  they  provide  to 
manufacturers  or  allied  suppliers,  for 
six  years  after  December  31  of  the 
calendar  year  set  forth  in  their 
submissions  to  manufacturers/allied 
suppliers.  Since  suppliers  will  generally 
provide  information  oefore  the 
beginning  of  the  model  year,  i.e.,  during 
the  spring  of  the  calendar  year 
preceding  the  model  year,  this 
requirement  would  ensure  that  the 
information  is  maintained  for  five  years 
after  the  end  of  the  relevant  model  year. 

At  the  February  10, 1993  meeting  at 
the  Department  of  Treasury,  attended  by 
NHTSA,  and  other  government 
representatives,  as  well  as 
representatives  of  the  AAMA,  GM,  Ford, 
and  Chrysler,  the  AAMA  suggested  that 
manufacturers  should  have  the  option  of 
maintaining  the  records  pertaining  to 
the  proposed  regulation  (i.e.,  U.S./ 
Canadian  content  of  equipment  received 
bom  suppliers,  foreign  content,  etc.) 
electronically.  NHTSA  believes  that 
manufacturers  and  allied  suppliers 
should  retain  the  original  copies  of 
information  pro\'ided  by  suppliers,  but 
seeks  comment  on  whether  to  allow 
them  to  retain  the  certifications  and 
other  information  obtained  from. 
suppliers  electronically,  specifically  in 
the  form  of  electronic  images.  The 
records  will  have  to  contain  the 
supphers'  certification  of  the 
information  that  they  are  providing.  The 
agency  is  proposing  to  permit 
manufacturers  and  suppliers  to 


maintain  all  other  records  in  either 
paper  or  electnmic  form  for  purposes  of 
data  storage,  provided  that  in  every  case 
all  of  the  information  contained  in  the 
record  is  retained. 

In  addition  to  ensuring  that  suppliers 
and  manufacturers  maintain  relevant 
records,  it  is  also  important,  in  order  for 
the  agency  to  be  able  to  conduct  an 
audit,  to  have  procedures  for  obtaining 
the  information  from  suppliers  and 
manufaaurers.  NHTSA  notes  that  it 
afready  has  in  place  a  regulation,  49 
CFR  Part  510,  Information  Gathering 
Powers,  which  governs  the  use  of  its 
information  gathering  powers  contained 
in,  among  other  places,  section  204  of 
the  Cost  Savings  Act  Section  204 
provides  the  agency  with  varioi>s 
information  gathering  powers  for  the 
purpose  of  carrying  out  the  provisions 
of  Title  n  of  the  Cost  Savings  Act,  of 
which  section  210  is  now  a  part.  Since 
Part  510  is  already  in  place,  the  agency 
does  not  need  to  establish  new 
regulations  concerning  information 
gathering  powers  for  purposes  of  section 
210. 

/.  Reportirrg  Requirements 

Under  the  proposed  regulation, 
vehicle  manufacturers  would  be 
required  to  submit  to  the  agency  three 
copies  of  the  information  that  will 
appear  on  each  cailine's  label  Tlxis 
information  would  be  required  to  be 
submitted  for  each  carline  not  later  than 
the  date  the  first  vehicle  of  the  carline 
is  delivered  to  dealers  for  that  model 
year. 

The  agency  believes  that  this 
reporting  requirement  is  necessary  for 
several  reasons.  It  would  provide  one 
central  location  from  which  information 
can  be  gathered  concerning  the  labels. 
Inquiries  could  come  from  within  the 
agency,  or  from  interested  members  of       j 
the  public.  In  addition,  such  reporting 
would  aid  the  agency  in  deciding 
whether  to  initiate  any  investigations  or 
audits. 

/.  Other  Issues 

1.  Currency  Exchange  Rate  Calculations 

Since  currency  exchange  rates  may 
fluctuate  on  a  day-to-day  basis,  thereby 
affecting  domestic  content  valuations, 
NHTSA  is  proposing  a  methodology  for 
determining  the  exchange  rate  to  be 
used.  Ford  recommended,  in  response 
to  the  agency's  request  for  comment  on 
this  issue,  that  NHTSA  adopt  the  CAFE 
exchange  rate  methodology  established 
by  the  EPA.  That  methodology  uses  the 
average  of  the  previous  12  quarterly 
exchange  rates  set  by  the  Federal 
Reserve  Bank  of  New  York. 
Alternatively.  Ford  suggested  the  OECD 
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Purchasing  Power  Parity  Rates  (widely 
known  as  "PPP").  Toyota  and  GM  also 
called  for  the  agency  to  follow  the  CAFE 
methodolo^,  which  is  found  in  40  CFR 
600.511-80(b)(l).  Nissan  commented 
that  each  manufacturer  should  be 
allowed  to  establish  the  appropriate 
currency  rate  for  its  carline. 

NHTSA  believes  that,  in  the  interest 
of  consistency,  the  percentages  printed 
on  the  labels  required  by  section  210 
should  be  determined  using  the  same 
basis.  Therefore,  the  agency  is  proposing 
a  specific  procedure  for  calculating 
currency  exchange  rates,  similar  to  that 
set  forth  in  EPA's  CAFE  regulation. 
Manufacturers  would  be  required  to 
take  the  mean  of  the  exchange  rates  in 
effect  at  the  end  of  each  quarter  set  by 
the  Federal  Reserve  Bank  of  New  York 
for  twelve  calendar  quarters  prior  to  and 
including  the  calendar  ending  one  year 
prior  to  the  date  that  the  manufacturer 
submits  information  to  the  agency  for  a 
carline.  The  agency  is  proposing 
essentially  the  same  procedure  for 
suppliers,  replacing  the  date  the 
manufacturer  submits  information  to  the 
agency  with  the  date  of  the  information 
the  supplier  provides  to  a  manufacturer 
or  allied  supplier. 

The  EPA,  in  its  comments  (see  above) 
suggested  that  NHTSA  allow  exchange 
rate  calculations  based  on  PPP, 
provided  that  a  manufacturer  was 
already  using  an  approved  PPP 
calculation  for  EPA  purposes.  EPA 
allows  an  exemption  form  the  normal 
exchange  rate  calculations  outlined 
above,  based  on  a  petition.  It  believes 
that,  by  coordinating  the  fuel  economy 
and  content  labeling  decisions  together, 
consistency  between  the  two  agencies 
will  be  maintained.  NHTSA  is 
considering  adopting  the  EPA 
suggestion,  particularly  by  requiring  a 
manufactiuer  to  use  the  same 
conversation  method  for  content  label 
purposes  as  was  approved  by  the  EPA 
for  fuel  economy  purposes.  The  agency 
seeks  suggestions  on  this  proposal. 

2.  Corporate  Relationship 

Joint  ventures.  Several  commenters 
noted  that  there  are  carlines 
manufactured  jointly  by  two 
manufacturers,  and  requested  that  the 
agency  permit  the  manufacturers  to 
determine  between  themselves  which 
would  be  responsible  for  tracking, 
record  keeping  and  labeUng.  NHTSA 
tentatively  agrees  that  this  is  an 
appropriate  approach. 

Section  210(0(15),  in  defining  allied 
supplier,  states  that  such  a  supplier  is 
wholly  owned  by  the  manufacturer,  or 
by  one  member  of  a  joint  venture 
arrangement.  Thus,  if  companies  A  and 
B  jointly  manufactured  a  carline,  a 


supplier  wholly  owned  by  either  A  or  B 
would  be  considered  an  allied  supplier 
for  the  carline  jointly  manufactured. 

The  agency  is  also  proposing 
requirements  that  would  permit 
multiple  manufacturers  to  determine 
among  themselves  which  of  them  is  to 
be  considered  the  vehicle  manufacturer 
for  purposes  of  the  labeling 
requirements.  Such  a  determination  is 
necessary  in  order  to  aid  the  agency  in 
the  event  it  must  perform  an  audit,  or 
other  verification  or  enforcement 
proceedings  regarding  a  particular 
carline.  The  determination  of  such  a 
"manufacturer  of  record"  would  allow 
NHTSA  to  assign  responsibility  to  one 
manufecturer  in  a  joint  venture 
arrangement.  These  requirements  would 
include  a  provision  specifying  that  such 
an  agreement  must  be  report^  to  the 
agency  before  the  beginning  of  the 
model  year. 

NHTSA  is  also  considering  whether 
the  final  rule  should  specify  a  means  for 
determining  a  single  manufacturer  in 
the  absence  of  such  a  manufacturer 
agreement,  e.g..  the  manufacturer  listed 
on  the  certification  label  for  safety 
standards.  The  agency  requests 
comments  on  whether  such  a  provision 
should  be  established. 

Supplier  jointly  owned  by  more  than 
one  parent  company.  Ford  asked  that 
NHTSA  consider  a  supplier  owned 
jointly  by  more  than  one  parent 
company  as  an  allied  supplier  of  both 
parents,  especially  in  situations  such  as 
those  in  Canada,  in  which  the  Canadian 
government  has  laws  requiring  partial 
Canadian  ownership  of  share.  NHTSA 
believes  that  such  a  situation  is  akin  to 
the  joint  venture  agreement  mentioned 
in  section  210(0(15)  of  the  Cost  Savings 
Act.  The  agency  has  tentatively  decided 
to  treat  the  supplier  in  such  a  case  as 
being  wholly  ovmed  by  one  of  the 
manufacturers  in  the  joint  ventxire 
agreement,  and  therefore  an  allied 
supplier  for  purposes  of  any  carline 
jointly  manufactured. 

Supplier  owned  by  parent  company  of 
the  manufacturer.  TTie  agency 
recognizes  that  a  supplier  owned  by  the 
parent  company  of  a  manufacturer  is  not 
strictly  wholly  owned  by  the 
manufocturer.  However,  if  the  parent  is 
a  holding  company  that  wholly  owns 
both  the  manufacturer  and  the  supplier, 
there  is  no  meaningful  difference  in  this 
situation  from  that  in  which  the  strict 
definition  of  "wholly  owned"  occurs.  In 
other  words,  there  are  no  outside 
interests  represented  (as  occurs  if  there 
are  outside  shareholders).  The  interests 
of  the  parent  in  this  situation  are 
identical  to  those  of  the  manufocturer. 
Therefore,  the  agency  has  tentatively 
decided  to  treat  a  supplier  wholly 


owned  by  the  parent  holding  company 
of  a  manufacturer  as  an  alliml  supplier, 
provided  that  the  parent  holding 
company  also  wholly  owns  the 
manufacturer. 

This  is  different  &t)m  the  situation  in 
which  a  wholly-owned  supplier 
provides  equipment  to  a  wholly-owned 
supplier,  which  then  provides 
equipment  incorporating  the  elements 
supplied  to  it,  to  the  manufacturer  that 
owns  them  both.  GM  commented  that  a 
foreign  subsidiary  providing  equipment 
to  a  domestic  subsidiary  owned  by  the 
same  manufacturer  should  be 
considered  an  allied  supplier,  provided 
the  foreign  subsidiary  and  assembly 
plant  are  both  owned  by  the  same 
parent.  While  the  agency  appreciates  the 
logic  of  this  comment,  it  is  bound  by  the 
statute.  As  discussed  earlier,  section 
210(0(17)  of  the  Cost  Savings  Act  makes 
ownership  irrelevant  because  a  supplier, 
no  matter  who  owns  it,  that  provides 
equipment  to  an  allied  supplier  is 
considered  an  outside  supplier. 

3.  Consistency  of  the  Proposed 
Regulations  With  Various  Trade 
Agreements  and  Statutory  Schemes 

Many  commenters  requested  that  the 
agency  draft  its  proposed  regulation  as 
closely  as  possible  to  the  requirements 
of  NAFTA,  the  CFTA.  and  the  domestic 
content  portion  of  the  EPA  fuel 
economy  regulation.  NHTSA  has  sought 
to  do  so.  Unfortunately,  there  are  major 
differences  of  purposes  and 
requirements  among  the  various 
agreements  and  schemes  that  limit  the 
agency^  ability  in  this  regard. 

NAFTA  and  the  CFTA  require 
information  on  country  of  origin  for 
purposes  of  tariff  preferences;  goods 
with  a  high  enough  level  of  value 
originating  in  Canada  (under  both 
agreements)  and  Mexico  (under 
NAFTA)  are  allowed  into  the  U.S. 
without  having  customs  duties  assessed 
on  them.  Both  agreements  differ  from 
each  other,  and  from  section  210,  in  the 
"cut-off'  levels  above  which  a  vehicle  is 
considered  as  domestic  If  there  is  little 
prospect  of  reaching  the  cut-off  level, 
there  is  no  point  in  determining  country 
of  origin  for  a  carline's  parts.  If  the  cut- 
off level  of  a  carline  can  be  reached, 
there  is  no  need  under  either  agreement 
for  the  roanufecturer  to  track  country  of 
origin  content  much  beyond  the  point  at 
which  the  cut-off  is  reached.  The  EPA 
regulations  focus  on  average  fiiel 
economy,  and  the  corporate  average  fuel 
economy  (CAFE)  labels.  The 
information  on  domestic  and  foreign 
content  are  collected  for  purposes  of 
determining  the  CAFEs  of  domestic  and 
foreign  vehicles  made  by  a  given 
manufacturer.  The  domestic  content 
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results  in  NAFTA,  the  CFTA,  and  CAFE 

are  not  placed  on  the  new  vehicle,  or 
generally  supplied  to  the  public. 

Based  on  the  difl^erences  in  purpose, 
and  tracking  requirements  of  section 
210,  NAFTA.  CFTA,  and  CAFE 
schemes,  the  agency  cannot  write  this 
regulation  with  identical  provisions  to 
the  other  three.  NHTSA  has  tried  to  use 
similar  provisions  where  possible,  but 
more  often  has  had  to  craH  regulatory 
text  that  departs  from  the  other  schemes 
in  order  to  meet  the  requirements  of 
section  210. 

At  the  February  10, 1993  meeting,  the 
vehicle  manufacturers  and  the  AAMA 
requested  the  section  210  regulations 
allow  B  "unified  reporting  system"  for 
section  210.  NAFTA,  the  CFTA.  and 
CAFE.  Due  to  the  differences  in  the 
schemes,  the  agency  does  not  believe  it 
if;  possible  to  establish  a  "unified 
reporting  system."  NHTSA  encourages 
the  inc^ividual  manufacturers  and 
suppliers  to  set  up  raw  data  files  from 
which  ihey  can  cull  and  collate  the 
information  required  for  each  reporting 
scheme.  The  automotive  industry  can 
decide  on  common  terms  and 
definitions  for  purposes  of  this 
regulation  and  the  other  schemes 
discusf«d.  Indeed,  the  AAMA  and  the 
U.S.  manufacturers  are  currently 
working  on  a  "universal  content  report" 
for  themselves  and  their  suppliers, 
which  they  would  make  available  to 
other  manufacturers,  for  purposes  of 
fulfilling  domestic  content  reporting  of 
section  210  of  the  Cost  Savings  Act, 
NAFTA,  CAFE,  and  other  trade 
agreements  (see  Automotive  News,  June 
28, 1993). 

4.  The  Substantial  Transformation  Test 

Toyota  and  the  AIAM  suggested  that 
the  agency  use  the  substantial 
transformation  test  to  determine  country 
of  origin  of  equipment  to  ease  tracking 
burdens  on  suppliers  and 
manufacturers.  The  language  of  section 
210.  however,  frequently  precludes  use 
of  the  test  for  determination  of  country 
of  origin  content  (e.g.,  for  outside 
suppliers,  when  using  the  70  percent 
roll-up,  roll-down  determination  of 
whether  a  piece  of  equipment  is  U.S./ 
Canadian).  At  other  times,  the  agency 
has  tentatively  determined  to  use  8 
"greatejst  value  added"  approach  to 
determining  the  country  of  origin  of 
equipment.  NHTSA  believes  this 
approach  will  be  easier  for 
manufacturers  and  suppliers  to  apply 
than  the  substantial  transformation  test. 

As  noted  above,  the  substantial 
transformation  test  is  used  to  determine 
the  national  origin  of  goods  for  customs 
purposes.  To  simplify,  the  country  in 
which  a  raw  material  is  converted  into 


a  good  is  considered  the  country  of 
origin  of  the  good.  In  'he  case  of  an 
unfinished  good,  the  country  in  which 
the  unftnished  good  is  converted  into  a 
finished  product  is  considered  the 
country  of  origin  of  the  good.  There  are 
many  variations  of  the  substantial 
transformation  test,  ofken  based  on  trade 
treaties  and  agreements,  such  as  CFTA, 
or  NAFTA.  For  instance,  a  good  may  not 
be  considered  to  have  come  from  the 
country  in  which  it  was  converted  into 
a  final  product  unless  a  certain 
minimum  amount  of  its  value  (e.g..  33 
percent)  was  added  during  the 
conversion  process  in  that  country. 
Under  NAFTA  and  the  CFTA,  a  major 
factor  in  determining  country  of  origin 
is  whether  a  good  underwent  a  final 
change  in  tariff  classification  in  a  given 
country.  In  any  event,  the  full  value  of 
the  good  is  considered  to  have  come 
from  the  country  in  which  the 
"substantial  transformation"  occurred. 

Under  section  210,  different 
determinations  of  country  of  origin  must 
be  made.  In  order  to  complete  section 
21C(b)(l)(A)  of  the  label,  for  outside 
suppliers,  the  70  percent  roll  up-roll 
down  test  must  be  used  to  answer  the 
question  of  whether  the  equipment  is  to 
be  considered  U.S./Canadian.  For  allied 
suppliers,  the  actual  dollar  values  of 
U.S./Canadian  and  foreign  value  are  to 
be  supplied  to  the  manufacturer. 
Section  210(0(12),  which  determines 
the  country  of  origin  of  engines  and 
transmissions,  states  that  ihe  country 
that  contributed  the  greatest  value  Is  the 
country  of  origin  of  an  engine  or 
transmission.  In  order  to  complete 
section  210(b)(1)(C)  of  the  label,  which 
lists  the  two  foreign  countries  in  which 
at  least  15  percent  of  the  value  was 
added  to  the  vehicle's  equipment  the 
agency  has  tentatively  decided  that  the 
country  of  origin  is  to  be  determined 
only  by  the  country  that  was  responsible 
for  adding  the  greatest  value  to  the 
equipment. 

Use  of  the  substantial  transformation 
test  would  be  inconsistent  with  the 
different  treatment  of  allied  and  outside 
suppliers,  and  with  the  70  percent  roll- 
up,  roll-down  provisions.  It  would  also 
be  inconsistent  with  the  statutory 
method  of  determining  the  country  of 
origin  of  engines  and  transmissions.  For 

Purposes  of  section  210(b)(1)(C), 
owever,  although  NHTSA  could  use 
the  substantial  transformation  test,  the 
agency  feels  that  the  "greatest  value 
added"  approach  will  be  easier  for 
manufacturers  and  suppliers  to  use  than 
the  substantia!  transformation  test  in 
determining  which  countries  were 
major  suppliers  of  equipment  value. 
This  avoids  several  prtmlems,  such  as 
which  revision  of  the  substantia) 


transfOTmation  test  to  use  {e.g.,  that 
listed  in  the  CFTA.  or  that  in  NAFTA, 
or  various  other  statutory  or  judidal 
interpretations),  determining  whether 
enough  value  was  added  in  the  U.S7 
Canada  to  justify  considering  substantia) 
transformation,  etc. 

5.  GATT 

JAMA  argued  that  section  210  may  be 
subject  to  the  General  Agreement  on 
Tariffs  and  Trade  (GATT).  JAMA  stated 
that  section  210  does  not  concern  safety, 
but  instead  attempts  to  influence  trade, 
and  is  therefore  a  violation  of  the 
Preamble  (which  calls  for  the  reduction 
of  barriers  to  trade,  and  elimination  of 
discriminatory  treatment  in 
international  commerce)  and  Article  I  of 
GATT  (which  sets  out  the  rules  for 
most-favored-nation  treatment,  i.e.,  thai 
trade  concessions  to  one  most-favored- 
nation  be  granted  to  all  such  nations). 
JAMA  added  that  the  U.S.  is  obligated 
to  give  notification  of  section  210  to  the 
GATT  Secretariat  and  allow  concerned 
nations  to  make  written  comments 
under  Article  n.5  of  GATT.  Article  0.5. 
however,  pertains  to  complaints  by 
countries  injured  by  discriminatory 
trade  practices  to  the  injuring  country, 
and  not  to  notification  by  one  country 
of  its  prospective  laws  to  other 
countries. 

NHTSA  does  not  believe  tliat  sectitHi 
210  contravenes  the  spirit  or  letter  of 
GATT  for  the  simple  reason  that  it  is 
informational  in  nature,  and  has  no 
other  effect.  Violations  of  GATT  occur 
when  barriers  to  trade  are  established  by 
raising  tariffs  on  selected  countries,  or 
by  granting  preferences  to  local  goods 
over  foreign  goods.  Under  section  210, 
no  tariffs  are  levied  and  no  preferences 
are  given  to  vehicles  based  on  the  U.S7 
Canadian  content.  No  quotas  are 
established,  and  no  vehicle  is  forbidden 
to  be  sold  in  the  U.S.  Hie  only  effect  of 
section  210  is  to  advise  consumers  of 
the  U.S./Canadian  content  of  the 
equipment  in  vehicles  they  are 
considering  purchasing.  Il  a  consumer  is 
not  concerned  with  the  country  of  origin 
of  a  vehicle's  equipment,  the  label 
would  have  no  bearing  on  the 
purchasing  decision  whatsoever.  If,  on 
the  other  hand,  a  purchaser  wishes  to 
"buy  American,"  or  buy  anything-but- 
American,  the  label  would  give  that 
consumer  information  needed  to  help 
make  such  a  decision. 

6.  Consumer  Guide 

Mitsubishi  commented  that  a 
consumer  information  guide  could  be 
supplied  at  the  time  of  purchase, 
presumably  by  the  dealer,  to  give  a 
simple  explanation  of  how  the  label 
information  was  obtained.  The  agency 
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has  decided  not  to  propose  requiring 
such  a  guide  because  it  would  be  an 
unnecessary  expense.  Nevertheless,  if  a 
manufacturer  wishes  to  supply  its 
dealers  with  consumer  guides,  there  is 
nothing  about  this  proposal  that  would 
prohibit  it  from  doing  so. 

IV.  Rulemaking  Analyses  and  Notices 

A  DOT  Regulatory  Policies  and 
Procedures 

The  agency  has  considered  the 
economic  implications  of  the  proposed 
regulation  and  determined  that  the 
proposal  is  significant  within  the 
meaning  of  the  DOT  Regulatory  Policies 
and  Procedure,  given  the  degree  of 
public  interest  and  the  relationship  to 
other  Federal  programs  and  agencies, 
particularly  those  related  to 
international  trade.  The  proposed 
regulation  was  reviewed  by  the  Office  of 
Management  and  Budget  under 
provisions  of  Executive  Order  12866. 
The  proposed  regulation  is  strictly 
informational.  It  would  not  require  any 
product  changes.  Its  costs  are.  therefore, 
expected  to  be  modest.  Although  the 
cost  of  the  labeling  program  is 
uncertain,  and  start-up  costs  would  be 
greater  than  the  annual  maintenance 
costs  of  the  program,  based  on  the  one 
estimate  the  agency  has  received  (from 
Chrysler),  the  expected  costs  are 
measured  in  thousands  of  dollars  per 
manufacturer  annually.  NHTSA  has 
prepared  a  Preliminary  Regulatory 
Evaluation  for  this  proposal,  and  has 
placed  it  in  the  docket. 

The  cost  of  each  individual  label,  if 
separate  from  the  Monroney  or  fuel 
economy  labels,  is  estimated  to  be 
between  $0.06  and  $0.11.  The  total 
annual  cost  for  labels  for  the  estimated 
14  million  vehicles  sold  in  the  U.S. 
would  be  approximately  $840,000  to 
$1,540,000.  This  total  annual  cost  for 
labels  would  be  lowered  greatly  if  Parts 
Content  Information  were  placed  on  the 
existing  Monroney  or  fuel  economy 
labels.  Adding  Parts  Content 
Information  to  the  existing  labels  would 
cost  an  estimated  $0.01  per  label,  or  a 
maximum  total  of  $140,000  per  year. 
The  agency  estimates  that  the  one- 
time compliance  cost  for  programming 
woiild  total  about  $80,000  per 
manufacturer.  Therefore,  for  the 
approximately  thirteen  large  vehicle 
manufacturers,  the  total  cost  to  develop 
and  implement  this  data  system  would 
amount  to  roughly  $1,040,000.  Annual 
costs  for  compiling  and  reviewing  the 
data  would  amount  to  approximately 
$4,000  per  manufacturer  (i.e.,  a  total  of 
$52,000  for  the  thirteen  large 
manufacturers). 


Manufacturers  of  low-U.S./Canadian 
parts  content  passenger  motor  vehicles 
that  indicate  that  the  U.S./Canadian 
content  of  a  carline  is  minimal  would 
incur  annual  costs  for  programming  and 
review  of  content  data  of  approximately 
$320  per  manufacturer.  Total  cost  for 
the  approximately  fourteen  small  and 
imf)ort  manufacturers  would  be  roughly 
$4,480  annually. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rulemaking  would  have  on 
small  entities.  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  Although  certain  small 
businesses,  such  as  parts  suppliers  and 
some  vehicle  manufacturers,  would  be 
affected  by  the  proposed  regulation,  the 
effect  on  them  would  be  minor.  The 
agency  cannot  estimate  the  costs  of 
programming,  compilation,  and  review 
of  the  data  for  the  approximately  15,000 
equipment  suppliers  to  passenger 
vehicle  manufacturers.  Large  suppliers 
producing  hundreds  of  parts  could  have 
significant  costs,  compared  with  small 
suppliers.  The  agency  requests 
comments  on  costs  for  equipment 
suppliers. 

C.  National  Environmental  Policy  Act 
The  agency  has  analyzed  the 

environmental  impacts  of  the  proposed 
regulation  yi  accordance  with  the 
National  Environmental  Policy  Act.  42 
U.S.C.  4321  et  sea.,  and  has  concluded 
that  it  would  not  have  a  significant 

effect  on  the  quality  of  the  human 
environment. 

D.  Executive  Order  12612  (Federalism) 
This  action  has  been  analyzed  in 

accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

E  Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  associated  with  this 
proposed  rule  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  44  U.S.C. 
chapter  35.  Administration:  National 
Highway  Traffic  Safety  Administration; 
Title:  Automobile  Parts  Content 
Labeling  (49  CFR  part  583);  Need  for 
Information:  To  assess  compliance  with 
parts  content  labeling  regulation: 
Proposed  Use  of  Information:  To 


determine  if  manufacturers  and 
suppliers  are  complying  with  parts 
labeling  content  regulation;  Frequency: 
annually:  Respondents:  70;  Form(s):  1; 
Average  Burden  Hours  for  Respondent: 
100. 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposed  rule  would  not  have 
any  retroactive  effect.  States  would  be 
preempted  from  promulgating  laws  and 
regulations  contrary  to  the  provisions  of 
the  proposed  rule.  The  proposed  rule 
does  not  require  submission  of  a 
petition  for  reconsideration  or  other 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (4fl  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intajded  to  encourage 
commenters  to  ^ail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rult;making  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  tiie  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  materiaL 
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Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  or  Subjects  in  49  CFR  Part  583 

Motor  vehicles.  Imports,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  chapter  V  of 
title  49  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  Part  583  would  be  added  to  read  as 
follows: 

PART583-AUTOMOBILE  PARTS 
CONTENT  LABELING 

Sec.  

583.1  Scope. 

583.2  Purpose. 

583.3  Applicability. 

583.4  Definitions. 

583.5  Label  requirements. 

583.6  Procedure  for  determining  U.S./ 
Canadian  parts  content. 

583.7  Procedure  for  determining  major 
foreign  sources  of  passenger  motor 
vehicle  equipment. 

583.8  Procedure  for  determining  country  of 
origin  for  individual  engines  and 
transmissions. 

583.9  Attachment  and  maintenance  of  label. 

583.10  Outside  suppliers  of  passenger 
motor  vehicle  equipment. 

583.11  Allied  suppliers  of  passenger  motor 
vehicle  equipment. 

583.12  Suppliers  of  engines  and 
transmissions. 

583.1 3  Supplier  certification. 

583.14  Currency  conversion  rate. 

583.15  Joint  ownership. 

583.16  Maintenance  of  records. 

583.17  Reporting. 

Authority:  15  U.S.C.  1950;  49  CFR  1.50, 
501.2(f). 

§583.1     Scope 

This  part  establishes  requirements  for 
the  disclosure  of  information  relating  to 
the  countries  of  origin  of  new  passenger 
motor  vehicles  and  their  equipment. 

§583.2    Purpose. 

The  propose  of  this  part  is  to  aid 
potential  purchasers  in  the  selection  of 
new  passenger  motor  vehicles  by 
providing  them  with  information  about 
the  value  of  the  U.S  /Canadian  and 
foreign  parts  content  of  each  vehicle,  the 
countries  of  origin  of  the  engine  and 
transmission,  and  the  site  of  the 
vehicle's  final  assembly. 

§583  3    Applicability. 

This  part  applies  to  manufacturers  of 
new  passenger  motor  vehicles 


manufactured  or  imported  for  sale  in  the 
United  States,  suppliers  of  passenger 
motor  vehicle  equipment,  and  dealers  of 
new  passenger  motor  vehicles. 

§583.4    Definitions. 

(a)  Statutory  terms.  The  terms  allied 
supplier,  country  of  origin,  dealer,  final 
assembly  point,  foreign,  foreign  content, 
manufacturer,  new  passenger  motor 
vehicle  of  U.S. /Canadian  origin, 
originated  in  the  United  States  and 
Canada,  outside  supplier,  passenger 
motor  vehicle,  percentage  (by  value), 
person,  Secretary.  State,  U.S. /Canadian, 
value  added  in  the  United  States  and 
Canada,  defined  in  section  210(f)  of  the 
Cost  Savings  Act  (15  U.S.C.  1950(0)  as 
amended,  are  used  in  accordance  with 
their  statutory  meanings  except  as 
further  defined  in  paragraph  (b)  of  this 
section. 

(b)  Other  terms.  (1)  Administrator 
means  the  Administrator  of  the  National 
Highway  Traffic  Safety  Administration. 

(2)  Carline  means  a  name  denoting  a 
group  of  vehicles  which  as  a  degree  of  , 
commonality  in  construction  (e.g.,  body, 
chassis).  Carline  does  not  consider  any 
level  of  decor  or  opulence  and  is  not 
generally  distinguished  by  such 
characteristics  as  roof  line,  number  of 
doors,  seats,  or  windows,  except  for 
light  duty  trucks.  Carline  is  not 
distinguished  by  country  of 
manufacturer  or  final  assembly  point. 
Light  duty  trucks  are  considered  to  be 
different  carlines  than  passenger  cars.  A 
carline  includes  all  motor  vehicles  of  a 
given  nameplate.  Two-wheel  and  four- 
wheel  drive  versions  of  a  vehicle  type 
are  treated  as  the  same  carline,  except 
that  two-wheel  and  four-wheel  drive 
versions  of  a  light  truck  are  treated  as 
separate  carlines.  Utility  vehicles,  vans, 
and  pickup  trucks  are  classified  as 
separate  carlines. 

(3)  Final  assembly  means  all 
operations  involved  in  the  assembly  of 
a  vehicle  beginning,  with  respect  to  the 
body,  at  the  point  at  which  the  body 
leaves  the  paint  shop  and,  with  respect 
to  the  chassis,  at  the  point  where  the 
engine  and  transmission  are  placed  on 
the  chassis  frame  or,  in  the  case  of  unit 
body  vehicles,  on  the  assembly  cradle  or 

j'g- 

(4)  Final  assembly  point  means  the 

plant,  factory,  or  other  place  at  which  a 
new  passenger  motor  vehicle  is 
produced  or  assembled  by  a 
manufacturer  and  from  which  such 
vehicle  is  delivered  to  a  dealer  or 
importer  in  such  a  condition  that  all 
component  parts  necessary  to  the 
mechanical  operation  of  such 
automobile  are  included  with  such 
vehicle  whether  or  not  such  component 
parts  are  permanently  installed  in  or  on 


such  vehicle.  For  plants  and  factories 
where  both  pre- final-assembly 
operations  (production  of  items  of  motor 
vehicle  equipment,  painting  of  the 
vehicle  body,  assembly  of  the  chassis) 
and  final  assembly  operations  take 
place,  the  meaning  of  final  assembly 
point  is  limited  to  the  area  where  final 
assembly  operations  take  place. 

(5)  Passenger  Motor  Venicle 
Equipment  means  any  system, 
subassembly,  or  component  received  at 
the  final  assembly  point  for  installation 
on,  or  attachment  to,  such  vehicle  at  the 
time  of  its  initial  shipment  by  the 
manufacturer  to  a  dealer  for  sale  to  an 
ultimate  purchaser.  Passenger  motor 
vehicle  equipment  includes  all  items  for 
which  the  manufacturer  specifies  parts 
numbers,  except  attachment  hardware 
such  as  nuts,  bolts,  clips,  screws,  pins, 
and  braces.  Passenger  motor  vehicle 
equipment  also  includes  any  system, 
subassembly,  or  component  received  by 
an  allied  suppher  from  on  outside 
supplier  for  incorporation  into 
equipment  supplied  by  the  allied 
supplier  to  the  manufacturer  with 
which  it  is  allied. 

§  583.5    LalMl  requirements. 

(a)  Except  as  provided  in  paragraphs 
(e),  (f)  and  (g)  of  this  section,  each 
manufacturer  of  new  passenger  motor 
vehicles  shall  cause  to  be  affixed  to  each 
passenger  motor  vehicle  manufactured 
on  or  after  October  1, 1994,  a  label  that 
provides  the  following  information: 

(1)  U.S. /Canadian  parts  content.  The 
overall  percentage,  by  value,  of  the 
passenger  motor  vehicle  equipment  that 
was  installed  on  vehicles  within  the 
carline  of  which  the  vehicle  is  part,  and 
that  originated  in  the  United  States/or 
Canada  (the  procedure  for  determining 
U.S./Canadian  Parts  Content  is  set  forth 
in  §  583.6); 

(2)  Major  sources  of  foreign  parts 
content.  The  names  of  any  countries 
other  than  the  United  States  and  Canada 
which  contributed  at  least  15  percent  of 
the  average  overall  percentage,  by  value, 
of  the  passenger  motor  vehicle 
equipment  installed  on  vehicles  within 
the  carline  of  which  the  vehicle  is  part, 
and  the  percentages  attributable  to  each 
such  country  (if  there  are  more  than  two 
such  countries,  the  manufacturer  need 
only  provide  the  information  for  the  two 
countries  with  the  highest  percentages; 
the  procedure  for  determining  major 
foreign  sources  of  passenger  motor 
vehicle  equipment  is  set  forth  in 
§583.7); 

(3)  Final  assembly  point.  The  city, 
state  (in  the  case  of  vehicles  assembled 
in  the  United  States),  and  country  of  the 
final  assembly  point  of  the  passenger 
motor  vehicle; 
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(4)  Country  of  origin  for  the  engine. 
The  country  of  origin  of  the  passenger 
motor  vehicle's  engine  (the  procedure 
for  determining  the  country  of  origin  for 
the  eneine  is  set  forth  in  S  583.8): 

(5)  Country  of  origin  for  the 
transmission.  The  country  of  origin  of 
the  passenger  motor  vehicle's 
transmission  (the  procedure  for 
determining  the  country  of  origin  for  the 
transmission  is  set  forth  in  §  583.8); 

(6)  Explanatory  note.  A  statement 
which  explains  that  the  parts  content  of 
a  typical  vehicle  makes  up  about  (a 
range  would  be  specified  in  a  final  rule) 
percent  of  the  vehicle's  total  wholesale 
cost  to  the  dealer. 

(b)  Except  as  provided  in  paragraphs 
(e).  (f)  and  (g)  of  this  section,  the  label 
required  under  paragraph  (a)  of  this 
section  shall  read  as  follows  (except  that 
if  there  are  no  major  sources  of  foreign 
parts  content,  omit  the  phrase  "Major 
Sources  of  Foreign  Parts  Content"): 
For  vehicles  in  this  carline: 
US./Cinadian  Parts  Content:  (insert  number] 

% 
Major  Sources  of  Foreign  Parts  Content: 
(name  of  country  with  highest  percentage): 

(insert  number)  % 
(name  of  country  with  second  highest 
percentage):  (insert  number)  % 
For  this  vehicle: 

Final  Assembly  Point:  (city,  state,  country) 
Country  of  Origin: 
Engine:  (name  of  country) 
Transmission:  (name  of  country) 
Note:  The  PARTS  CONTENT  of  a  typical 
vehicle  makes  up  about  [a  range  would  be 
specified  in  the  final  rule]  percent  of  the 
vehicle's  total  wholesale  cost  to  the  dealer. 

(c)  The  percentages  required  to  be 
provided  under  paragraph  (a)  of  this 
section  may  be  rounded  by  the 
manufacturer  to  the  nearest  5  percent. 

(d)  The  label  required  by  paragraph 
(a)  of  this  section  shall: 

(1)  Be  placed  in  a  prominent  location 
on  each  vehicle  where  it  can  be  read 
from  the  exterior  of  the  vehicle,  and 
shall  be  either  a  separate  label,  a  part  of 
the  Monroney  price  information  label 
required  by  15  U.S.C  1232.  or  a  part  of 
the  fuel  economy  label  required  by 
U.S.C.  2006. 

(2)(i)  Be  printed  in  letters  that  have  a 
color  that  contrasts  with  the  background 
ofthe  label;  and 

(ii)  Have  the  information  required  by 
paragraphs  (a)  (1)  through  (5)  of  this 
section  vertically  centered  on  the  label 
in  boldface  capital  letters  and  numerals 
of  12  point  size  or  larger;  and 

(iii)  Have  the  information  required  by 
paragraph  (a)(6)  of  this  section  in  type 
that  is  two  points  smaller  than  the 
information  required  by  paragraphs  (a) 
(1)  throueh  (5)  of  this  section. 

(3)  In  tne  case  of  a  label  that  is  a 
separate  label,  be  rectangular  with  a 


minimum  width  of  5.0  inches  (125  nun) 
and  a  minimum  length  of  3.0  inches  (75 
mm). 

(4)  In  the  case  of  a  label  that  is 
included  as  part  ofthe  Monroney  price 
information  label  or  fuel  economy  label, 
be  sepiarated  from  all  other  information 
on  those  labels  by  a  solid  line  that  is  a 
minimiun  of  three  points  in  width. 

(5)  The  information  required  by 
paragraphs  (a)  (1)  through  (6)  of  this 
section  shall  be  immediately  preceded 
by  the  words,  "PARTS  CONTENT 
INFORMA'nON."  in  boldface, 
underlined  capital  letters  that  are  at 
least  2  point  sizes  larger  than  the 
information  required  by  paragraphs  (a) 
(1)  through  (5)  of  this  section. 

(e)  In  the  case  of  a  passenger  motor 
vehicle  for  which  the  U.S./Canadian 
parts  content,  as  determined  under 
paragraph  (a)(1)  of  this  section,  is  35 
percent  or  less  (without  rounding),  the 
manufacturer  may  specify  the  U.S./ 
Canadian  Parts  Content  as  "Minimal." 

(f)  A  final  stage  manufacturer  of 
vehicles  assembled  in  multiple  stages 
need  not  provide  the  U.S./Canadian 
Parts  Content  or  Major  Foreign  Sources 
items  ofthe  label  otherwise  required 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section  for  vehicles  in  carlines  in  which 
the  total  carline  production  for  a  model 
year  is  fewer  than  1000  vehicles. 

(g)  A  manufacturer  that  produces  a 
total  of  fewer  than  1000  passenger  motor 
vehicles  in  a  model  year  is  not  required 
to  provide  the  U.S./Canadian  Parts 
Content  or  Major  Foreign  Sources  items 
of  the  label  otherwise  required  under 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

S  583.8    Procedure  lor  determining  U.SJ 
Canadian  pert*  content 

(a)  Each  manufacturer,  except  as 
specified  in  §  583.5(e)  through  (g)  shall 
determine  the  percentage  U.S./Canadian 
Parts  Content  for  each  carhne  on  a 
model  year  basis,  before  the  beginning 
of  each  model  year.  Items  of  equipment 
produced  at  a  plant  or  factory  which 
includes  the  final  assembly  point  are 
treated  in  the  same  manner  as  if  they 
were  supplied  by  an  allied  supplier. 

(b)  Determining  the  value  of  items  of 
equipment.  (1)  The  value  of  each  item 
of  equipment,  other  than  a  vehicle  body 
or  chassis,  not  produced  at  the  final 
assembly  point,  is  the  price  paid  by  the 
manufacturer  for  the  equipment  as 
delivered  to  the  final  assembly  point. 

(2)  The  value  of  a  vehicle  body  is  the 
price  paid  for  the  body,  plus  the  value 
of  the  painting  of  the  body  and  any 
prepainting  operatings  such  as 
finishing.  The  value  of  a  chassis  is  the 
price  paid  for  the  components 
comprising  the  chassis,  plus  the  value  of 
any  operations  assembhng  the  chassis. 


(3)  The  value  of  each  item  of 
equipment  produced  at  a  plant  which 
includes  the  final  assembly  point  is  the 
fair  market  price  that  a  manufacturer  of 
similar  size  and  location  would  pay  a 
supolier  for  such  eouipment. 

(c)  Determining  the  U.S./Canadian 
percentage  ofthe  value  of  items  of 
equipment.  (1)  Equipment  supplied  by 
an  outside  supplier  to  a  manufacturer  is 
considered: 

(i)  100  percent  U.S./Canadian.  if  70 
percent  or  more  of  its  value  is  added  in 
the  United  States  or  Canada;  and 

(ii)  0  percent  U.S./Canadian.  if  less 
than  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada. 

(2)  The  extent  to  which  an  item  of 
equipment  supplied  by  an  allied 
supplier  is  considered  U.S./Canadian  is 
determined  by  dividing  the  value  added 
in  the  United  States  and  Canada  by  the 
total  value  of  the  equipment.  The 
resulting  number  is  multiplied  by  100  to 
determine  the  percentage  U.S./Canadian 
content  ofthe  equipment. 

(3)  In  determining  the  value  added  in 
the  United  States  and  Canada  of 
equipment  supplied  by  an  allied 
supplier,  any  equipment  that  is 
delivered  to  the  allied  supplier  by  an 
outside  supplier  and  is  incorporated 
into  the  allied  supplier's  equipment,  is 
considered: 

(i)  100  percent  U.S./Canadian.  if  at 
least  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada;  and 

(ii)  0  percent  U.S7Canadian.  if  less 
than  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada. 

(d)  Determination  ofthe  U.S./ 
Canadian  percentage  ofthe  total  value 
of  a  cariine's  passenger  motor  vehicle 
equipment.  The  percentage  ofthe  value 
of  a  carline's  passenger  motor  vehicle 
equipment  that  is  U.S./Canadian  is 
determined  by — 

(1)  Adding  the  total  value  of  all  of  the 
equipment  (regardless  of  country  of 
origin)  to  be  installed  in  that  carline 
during  the  next  model  year; 

(2)  Dividing  the  value  of  the  US./ 
Canadian  content  of  such  equipment  by 
the  amount  calculated  in  paragraph 
(d)(1)  of  this  section;  and 

(3)  Multiplying  the  resulting  number 
by  100. 

S  583. 7    Procedure  for  determining  major 
foreign  sources  of  passenger  motor  vehicle 
equipment 

(a)  Each  manufacturer,  except  as 
specified  in  §  583.5(0  and  (g),  shall 
determine  the  countries,  if  any,  which 
are  major  foreign  sources  of  passenger 
motor  vehicle  equipment  and  the 
percentages  attributable  to  each  such 
country  for  each  carline  on  a  model  year 
basis,  before  the  beginning  of  each 
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model  year.  The  manufacturer  need 
only  determine  this  information  for  the 
two  such  countries  with  the  highest 
percentages.  Items  of  equipment 
produced  at  a  plant  or  factory  which 
includes  the  fmal  assembly  point  are 
treated  in  the  same  manner  as  if  they 
were  supplied  by  an  allied  supplier. 

(b)  Determining  the  value  of  items  of 
equipment.  The  value  of  each  item  of 
equipment  is  determined  in  the  manner 
speclTied  in  §  583.6(b). 

(c)  Determining  the  country  of  origin 
of  items  of  equipment.  The  country  of 
origin  of  each  item  of  equipment  is  the 
country  which  contributes  the  greatest 
amount  of  value  added  to  that  item. 

(d)  Determination  of  the  percentage  of 
the  total  value  of  a  carline's  passenger 
motor  vehicle  equipment  which  is 
attributable  to  individual  countries 
other  than  the  U.S.  and  Canada.  The 
percentage  of  the  value  of  a  carline's 
passenger  motor  vehicle  equipment  that 
is  attributable  to  each  country  other 
than  the  U.S.  and  Canada  is  determined 
on  a  model  year  basis  by — 

(1)  Adding  up  the  total  value  of  all  of 
the  passenger  motor  vehicle  equipment 
(regardless  of  country  of  origin)  to  be 
installed  in  that  carline  during  the  next 
model  year; 

(2)  Adding  up  the  value  of  such 
equipment  which  originated  in  each 
country  other  than  the  U.S.  or  Canada; 

(3)  Dividing  the  amount  calculated  in 
paragraph  (d)  (2)  of  this  section  for  each 
country  by  the  amount  calculatedjn 
paragraph  (d)(1)  of  this  section,  and 
multiplying  each  result  by  100. 

(e)  A  country  is  a  major  foreign  source 
of  passenger  motor  vehicle  equipment 
for  a  carline  only  if  the  country  is  one 
other  than  the  U.S.  or  Canada  and  if  15 
or  more  percent  of  the  total  value  of  the 
carline's  passenger  motor  vehicle 
equipment  is  attributable  to  the  country. 

§  583.8    Procedure  for  determining  country 
of  origin  for  Indtvkiual  engines  and 
transmissions. 

(a)  Each  supplier  of  an  engine  or 
transmission  shall  determine  the 
country  of  origin  for  each  individual 
engine  and  transmission.  The  U.S.  and 
Canada  are  treated  separately  in  making 
such  determination. 

(b)  The  value  of  an  engine  or 
transmission  is  determined  by  adding 
up  the  prices  paid  by  the  manufacturer 
of  the  engine/transmission  for  each 
component  comprising  the  engine/ 
transmission,  as  delivered  to  the 
assembly  point  of  the  engine/ 
transmission.  No  other  costs,  including 
the  costs  of  assembling  the  engine/ 
transmission,  are  included  in  the  value 
of  the  engine/transmission. 


(c)  The  country  of  origin  of  each 
engine  and  the  country  of  origin  of  each 
transmission  is  the  country  which 
contributes  the  greatest  amount  of  value 
added  to  that  item  of  equipment. 

S  583.9    Attachment  and  maintenance  of 
label. 

(a)  Each  manufacturer  shall  afHx  the 
label  required  by  §  583.5  to  each  new 
passenger  motor  vehicle  before 
shipment  of  the  completed  vehicle  from 
the  final  assembly  point. 

(b)  Each  dealer  shall  cause  to  be 
maintained  each  label  on  the  new 
passenger  motor  vehicles  it  receives 
until  a^er  such  time  as  a  vehicle  has 
been  sold  to  a  consumer  for  purposes 
other  than  resale.  If  a  label  becomes 
damaged  so  that  the  information  it 
contains  is  not  legible,  the  dealer  shall 
replace  it  with  an  identical,  undamaged 
label. 

S  583.1 0    OutsMe  suppliers  of  passenger 
motor  vehicle  equipment 

(a)  For  each  unique  type  of  passenger 
motor  vehicle  equipment  which  an 
outside  supplier  supplies  to  a 
manufacturer  or  allied  supplier,  the 
outside  supplier  shall  provide  the 
manufacturer/allied  supplier  with  a 
certificate  providing  the  following 
information: 

(1)  The  name  and  address  of  the 
supplier, 

(2)  A  description  of  the  unique  type 
of  equipment; 

(3)  The  price  of  the  equipment  to  the 
manufacturer  or  allied  supplier; 

(4)  A  statement  that  the  equipment 
has,  or  does  not  have,  at  least  70  percent 
of  its  value  added  in  the  United  States 
and  Canada,  determined  under 

§  583.6(c); 

(5)  For  equipment  which  has  less  than 
70  percent  of  its  value  added  in  the 
United  States  and  Canada,  the  country 
of  origin  of  the  equipment,  determined 
under  §  583.7(c); 

(6)  A  certification  for  the  information, 
pursuant  to  §  583.13,  and  the  date  (at 
least  giving  the  month  and  year)  of  the 
certification. 

(b)  (1)  Except  as  provided  in 
paragraph  (b)(3)  of  this  section,  the 
certification  required  by  paragraph  (a)  of 
this  section  shall  be  provided  to  each 
allied  supplier  by  May  1  of  each  year 
and  to  each  manufacturer  by  June  1  of 
each  year,  for  all  equipment  which  the 
allied  supplier  has  a  contract  to  supply 
during  the  12  month  period  beginning 
on  July  1  of  that  year. 

(2)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  information 
provided  in  the  certificate  shall  be  the 
supplier's  best  estimates  of  price, 
content,  and  country  of  origin  for  the 


unique  type  of  equipment  expected  to 
be  supplied  during  the  12  month  period 
beginning  on  July  1  of  that  year.  If  the 
unique  type  of  equipment  supplied  by 
the  supplier  is  expected  to  vary  with 
respect  to  price,  content,  and  country  of 
origin  during  that  period,  the  supplier 
shall  base  its  estimates  on  expected 
averages  for  these  factors. 

(3)  The  dates  set  forth  in  paragraph 
(b)(1)  of  this  section  forreceipt  of  the 
certificate  may  be  altered  by  contract 
between  the  outside  supplier  and  the 
allied  supplier  or  manufacturer  to 
which  the  supplier  sells  its  passenger 
motor  vehicle  equipment.  If  the  dates 
are  altered  by  contract,  the  outside 
supplier  shall  provide  the  certificate  by 
the  date  set  forth  in  the  contract. 

(4)  The  period  specified  in  paragraph 
(b)(2)  of  this  section  for  which  estimates 
•of  price,  content,  and  country  of  origin 
are  to  be  based  may  be  altered  by 
contract  between  the  outside  supplier 
and  the  allied  supplier  or  manufacturer 
to  which  the  supplier  sells  its  passenger 
motor  vehicle  equipment.  However, 
such  alteration  may  only  be  made  if  the 
manufacturer  makes  a  determination 
that  the  alteration  is  not  likely  to  result 
in  less  accurate  information  being 
provided  to  consumers  on  the  la^l 
required  by  this  part. 

S  583. 11    AlUed  suppllera  of  passenger 
motor  vettlcle  equipment 

(a)  For  each  unique  type  of  passenger 
motor  vehicle  equipment  which  an 
allied  supplier  supplies  to  the 
manufacturer  with  which  it  is  allied,  the 
allied  supplier  shall  provide  the 
manufacturer  with  a  certificate 
providing  the  following  information: 

(1)  The  name  and  address  of  the 
supplier; 

(2)  A  description  of  the  unique  type 
of  equipment; 

(3)  The  price  of  the  equipment  to  the 
manufacturer; 

(4)  The  percentage  U.S./Canadian 
content  of  the  equipment,  determined 
under  §  583.6(c); 

(5)  The  country  of  origin  of  the 
equipment,  determined  under 

§  583.7(c); 

(6)  A  certification  for  the  information, 
pursuant  to  §  583.13,  and  the  date  (at 
least  giving  the  month  and  year)  of  the 
certification. 

(b)  (1)  Except  as  provided  in 
paragraph  (b)(3)  of  this  section,  the 
certification  required  by  paragraph  (a)  of 
this  section  shall  be  provided  to  the 
manufacturer  by  June  1  of  each  year,  for 
all  equipment  which  the  allied  supplier 
has  a  contract  to  supply  during  the  12 
month  period  beginning  on  July  1  of 
that  year. 
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(2)  Except  as  provided  in  paragraph 
(bM4)  of  this  section,  the  information 
provided  in  the  certificate  shall  be  the 
supplier's  best  estimates  of  price, 
content,  and  country  of  origin  for  the 
unique  type  of  equipment  expected  to 
be  supplied  during  the  12  month  period 
beginning  on  July  1  of  that  year.  If  the 
unique  type  of  equipment  supplied  by 
the  supplier  is  expected  to  vary  with 
respect  to  price,  content,  and  country  of 
origin  during  that  period,  the  supplier 
shall  base  its  estimates  on  expected 
average*  for  these  factors. 

(3)  The  dates  set  forth  in  paragraph 
(b)(1)  of  this  section  for  receipt  of  the 
certificate  may  be  altered  by  contract 
between  the  allied  supplier  and  the 
manufacturer.  If  the  dates  are  altered  by 
contract,  the  allied  supplier  shall 
provide  the  certificate  by  the  date  set 
forth  in  the  contract. 

(4)  The  period  specified  in  paragraph 
(b)(2)  of  this  section  for  which  estimates 
of  price,  content,  and  country  of  origin 
are  to  be  based  may  be  altered  by 
contract  between  the  allied  supplier  and 
the  manufacturer.  However,  such 
alteration  may  only  be  made  if  the 
manufacturer  makes  a  determination 
that  the  alteration  is  not  likely  to  resiJt 
in  less  accurate  information  being 
provided  to  consumers  on  the  label 
required  by  this  part. 

$583.12    Suppliers  of  engifMs  and 
transmission*. 

(a)  For  each  engine  or  transmission 
which  a  supplier  supplies  to  a 
manufacturer  or  allied  supplier,  the 
supplier  of  such  engine  or  transmission 
shall  provide  the  manufacturer  or  allied 
supplier  with  a  certificate  providing  the 
following  information: 

(1)  The  name  and  address  of  the 
supplier; 

(2)  A  description  of  the  engine  or 
transmission: 

(3)  The  country  of  origin  of  the  engine 
or  transmission,  determined  under 
§583.8; 

(4)  A  certification  for  the  information, 
pursuant  to  §  583.13.  and  the  date  (at 
least  giving  the  month  and  year)  of  the 
certification. 

(b)  The  certificate  required  by 
paragraph  (a)  of  this  section  shall  be 
provided  to  the  allied  supplier  or 
manufacturer  no  later  than  the  time  of 
the  delivery  of  the  engine  or 
transmission. 

(c)  A  single  certificate  may  cover 
multiple  engines  or  transmissions.  If  a 
certificate  provided  in  advance  of  the 
delivery  of  an  engine  or  transmission 
becomes  inaccurate  because  of  changed 
circumstances,  a  corrected  certificate 
shall  be  provided  no  later  than  the  time 


of  delivery  of  the  engine  or 
transmission. 

$563.13    Supplier  cwUflcation. 
Each  supplier  shall  certify  the 

information  on  each  certificate  provided 
under  §§  583.10,  583.11,  and  583.12  by 
including  the  following  phrase  on  the 
certificate:  "This  information  is  certified 
in  accordance  with  DOT  regulations." 
The  phrase  shall  immediately  precede 
the  other  information  on  the  certificate. 

$583.14    Currency  conversion  rate. 
For  purposes  of  calculations  of 
content  value  under  this  part, 
manufacturers  and  suppliers  shall 
calculate  exchange  rates  using  the 
methodology  set  forth  in  this  section. 

(a)  Manufacturers.  (1)  Unless  a 
manufacturer  has  had  a  petition 
approved  by  the  Environmental 
Protection  Agency  under  40  CFR 
600.511-«0(b)(l),  for  all  calculations 
made  by  the  manufacturer  as  a  basis  for 
the  information  provided  on  the  label 
required  by  §583.5,  manufacturers  shall 
take  the  mean  of  the  exchange  rates  in 
effect  at  the  end  of  each  quarter  set  by 
the  Federal  Reserve  Bank  of  New  York 
for  twelve  calendar  quarters  prior  to  and 
including  the  calendar  quarter  ending 
one  year  prior  to  the  date  that  the 
manufacturer  submits  information  for  a 
carline  under  §583.17. 

(2)  A  manufacturer  that  has  had  a 
petition  approved  by  the  Environmental 
Protection  Agency  under  40  CTR 
60O.511-«O(b)(l),  which  provides  for  a 
different  method  of  determining 
exchange  rates,  shall  use  the  same 
method  as  a  basis  for  the  information 
provided  on  the  label  required  by 
1 583.5,  and  shall  inform  the 
Administrator  of  the  exchange  rate 
method  it  is  using  at  the  time  the 
information  required  by  §  583.5  is 
submitted. 

(b)  Supplies.  For  all  calculations 
underlying  the  information  provided  on 
each  certificate  required  by  §§  583.10. 
583.11.  and  583.12,  suppliers  shall  take 
the  mean  of  the  exchange  rates  in  effect 
at  the  end  of  each  quarter  set  by  the 
Federal  Reserve  Bank  of  New  York  for 
twelve  calendar  quarters  prior  to  and 
including  the  calendar  quarter  ending 
one  year  prior  to  the  date  of  such 
certificate. 

$583.15    Joint  ownership. 

(a)  A  carline  jointly  owned  and/or 
produced  by  more  than  one 
manufacturer  shall  be  attributed  to  the 
single  manufacturer  that  markets  the 
carline,  subject  to  paragraph  (b)  of  this 
section. 

(b)  (1)  The  joint  owners  of  a  carline 
may  designate,  by  written  agreement. 


one  of  them  to  be  the  manufacturer  of 
record  of  that  carline. 

(2)  The  manufacturer  of  record  is 
responsible  for  compliance  with  all  the 
manufacturer  requirements  in  this  part 
with  respect  to  the  jointly  owned 
carline. 

(3)  A  designation  under  this  section  of 
a  manufacturer  of  record  is  effective 
beginning  with  the  first  model  year 
beginning  after  the  conclusion  of  the 
written  agreement,  or,  if  the  joint 
owners  so  agree  in  writing,  with  a 
specified  later  model  year. 

(4)  Each  manufacturer  of  record  shall 
send  to  the  Administrator  written 
notification  of  its  designation  as  such 
not  later  than  30  days  after  the 
conclusion  of  the  written  agreement, 
and  state  the  carline  of  which  it  is 
considered  the  manufacturer,  the  names 
of  the  other  persons  which  jointly  own 
the  carline,  and  the  name  of  the  person, 
if  any,  formerly  considered  to  be  the 
manufacturer  of  record. 

(5)  The  joint  owners  of  a  carline  may 
change  the  manufacturer  of  record  for  a 
future  model  year  by  concluding  a 
written  agreement  before  the  beginning 
of  that  model  year. 

(6)  All  new  passenger  motor  vehicles 
in  the  jointly  owned  carline  are 
included  in  the  fleet  of  the  manufacturer 
of  record. 

(7)  The  allied  suppliers  for  the  jointly 
owned  carline  are  the  suppliers  that  are 
wholly  owned  by  any  of  the 
manufacturers  of  the  jointly  owned 
carline.- 

$583.16    Maintenance  of  records. 

(a)  General.  Each  manufacturer  of  new 
passenger  motor  vehicles  and  each 
supplier  of  passenger  motor  vehicle 
equipment  subject  to  this  part  shall 
establish,  maintain,  and  retain  in 
organized  and  indexed  form,  records  as 
specified  in  this  section.  Manufacturers 
and  allied  suppliers  shall  maintain  the 
original  copies  of  certificates  provided 
to  them  by  suppliers  pursuant  to 

§§  583.10,  583.11,  and  538.12.  All  other 
records  may  be  converted  to  other  forms 
(e.g.,  microfilm,  microfiche,  punch 
cards,  and  electronic  storage)  for 
purposes  of  data  storage,  provided  that 
in  every  case  all  the  information 
contained  in  the  record  is  retained. 

(b)  Manufacturers.  Each  manufacturer 
shall  maintain  all  records  which 
provide  a  basis  for  the  information  it 
provides  on  the  labels  required  by 
§583.5,  including,  but  not  limited  to, 
certificates  firom  suppliers,  parts  lists, 
calculations  of  content,  and  relevant 
contracts  with  suppliers.  The  records 
shall  be  maintained  for  five  years  after 
December  31  of  the  model  year  to  which 
the  records  relate. 
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(c)  Suppliers.  Each  supplier  shall 
maintain  all  records  whidi  form  a  basis 
for  the  infoimation  it  provides  on  the 
certificates  required  by  §§  583.10, 
583.11,  and  583.12,  including,  but  not 
limited  to,  calculations  of  content, 
certificates  from  suppliers,  and  relevant 
contracts  with  manufacturers  and 
suppliers.  The  records  shall  be 
maintained  for  six  years  after  December 
31  of  the  calendar  year  set  forth  in  the 
date  of  each  certificate. 

S  583.1 7    Reporting. 

For  each  model  year,  manufacturers 
shall  submit  to  the  Administrator  3 
copies  of  the  information  required  by 
§  583.5  (a),  (e).  (f).  or  (g)  (vk^chever  is 
appUcable)  to  be  placed  on  a  label  for 
each  carline.  The  iaformation  for  each 
carlina  shall  be  submitted  not  later  than 
the  date  the  first  vehicle  of  the  carline 
is  delivered  to  dealers  for  that  model 
year. 


Issued:  November  15, 1993. 
Bairy  Felrice, 

Associate  Administrator  for  Rulemaking. 
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This  sect)on  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
puWic.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
pefrtior«  and  app<icatior«  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMEffT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
pocket  No.  93-025N] 

FLO  Policy  Memoranda:  Semi-Annual 
Listing 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  document  lists  and 
makes  available  to  the  public  a 
memorandum  which  was  issued  by  the 
Food  Labeling  Division  (FLD).  (formerly 
the  Standards  and  Labeling  Division), 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service  (FSIS).  This 
memorandum  contains  a  significant 
new  application  or  an  interpretation  of 


Memo  No. 


108B 


Title  and  date 


the  Federal  Meat  Inspection  Act.  the 
Poultry  Products  Inspection  Act.  the 
regulations  promulgated  thereunder,  or 
departmental  policy  concerning 
labeling. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Cheryl  Wade,  Director.  Food  Labehng 
Division,  Regulatory  Programs.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250.  (202)  254-2590. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  607  et  seq.) 
and  section  8  of  the  Poultry  Products 
Inspection  Act  (21  U.S.C  457  et  seq), 
tind  the  regulations  promulgated 
thereunder  (9  CFR  301.1  et  seq.  and  9 
CFR  381.1  et  seq.),  meat  and  poultry 
products  which  do  not  bear  approved 
labels  or  other  labeling  may  not  be 
distributed  in  commerce  for  use  as 
human  food.  Accordingly,  FSIS 
conducts  a  prior  approval  program  for 
labels  or  other  labeling  (specified  in  9 
CFR  317.4,  317.5.  381.132  and  381.134) 
to  be  used  on  or  in  conjunction  with 
federally  inspection  meat  and  poultry 
products. 

FSlS's  prior  labeling  approval 
program  is  conducted  by  labeling 


Water-Misted  and  Ice-Glazed  Meat 
and  Poultry  Products,  June  24, 
1993. 


Issue 


review  experts  within  FLD.  A  variety  of 
factors,  such  as  continuing 
technological  innovations  in  food 
processing  and  expanded  public 
concern  regarding  the  presence  of 
various  substances  in  foods,  has 
generated  a  series  of  increasingly 
complex  issues  which  FLD  must  resolve 
as  part  of  the  prior  labeling  approval 
process.  In  interpreting  the  Acts  and 
regulations  to  resolve  these  issues,  FLD 
may  modify  its  pohcies  on  labeling  or 
develop  new  ones. 

Significant  or  novel  interpretations  or 
determinations  made  by  FLD  are  issued 
in  writing  in  memorandum  form.  This 
document  lists  one  FLD  policy 
memorandum  which  was  issued  during 
the  period  of  April  1, 1993,  through 
October  1.1993. 

Persons  interested  in  obtaining  a  copy 
of  the  FLD  policy  memorandum,  or  in 
being  included  on  a  list  for  automatic 
distribution  of  future  FLD  policy 
memoranda,  may  write  to:  Printing  and 
Distribution  Section.  Paperwork 
Management  Branch.  Administrative 
Services  Division,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 


What  is  the  appropnate  labeling  for  meat  and  poultry  products  that  are 
protected  with  a  thin  layer  of  water  or  ice,  or  treated  with  a  water-mist 
to  prevent  stvinkage  during  freezing?. 


Reference 


9  CFR  319.15;  9 
CFR  381.170. 


The  FLD  policy  specified  in  this 
memorandum  will  be  uniformly  applied 
to  all  relevant  labeling  applications 
unless  modified  by  future  memoranda 
or  more  formal  Agency  actions. 
Applicants  retain  all  rights  of  appeal 
regarding  decisions  based  upon  these 
memoranda. 
Cheryl  Wade, 

Director,  Food  Labeling  Division,  Fegulatory 
Programs. 

(PR  Doc.  93-28533  Filed  ll-lfr-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  54-«3] 

Proposed  Foreign-Trade  Zone- 
Jackson  County,  OR;  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Jackson  County,  Oregon,  an 
Oregon  municipal  corporation  and 
Home  Rule  county,  requesting  authority 
to  establish  a  general-purpose  foreign- 
trade  zone  at  sites  in  the  Medford- 
Jackson  County,  Oregon  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  4, 1993.  The  applicant  is 


authorized  to  make  the  proposal  under 
Oregon  Revised  Statute  307.850.  An 
application  is  pending  with  the  U.S. 
Customs  Service  requesting  the 
designation  of  the  Medford-Jackson 
County  Airport  as  a  Customs  user  fee 
port  facility. 

The  proposed  foreign-trade  zone 
would  consist  of  6  sites  (528  acres)  in 
the  aties  of  Medford.  White  City  and 
Eagle  Point  (Jackson  County).  Oregon: 
Site  1  (95  acres)— airport  site,  3650 
Biddle  Road  in  Medford,  within  the 
Medford — Jackson  County  Airport 
complex;  Site  2  (38  acres)— King 
Business  Center,  Lear  Way,  Cardinal 
Avenue  and  Commerce  Drive,  west  of 
Crater  Lake  Highway,  Medford,  adjacent 
to  the  Medford-Jackson  Coimty  Airport; 
Site  3  (54  acres)— North  Medford 
Business  Center.  Bulcrest  Drive. 
Gruman  Drive  and  Kingsley  Drive,  west 
of  Crater  Lake  Highway.  Medford,  one 
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mile  north  of  the  airport;  Site  4  (215 
acres) — ^North  Medford  Business  Center. 
Avenue  H,  11th  Street,  Avenue  A  and 
Pacific  Avenue,  White  Qty,  (Jackson 
County),  four  and  one-half  miles  north 
of  the  airport;  Site  5  (23  acres) — Light 
Valley  Site,  10440  South  Fork  Little 
Butte  Creek  Road,  Eagle  Point  (Jackson 
County),  including  the  Oregon  WildUfe 
Center  and  the  Li^t  Valley  Tr6e  Farm; 
and,  Site  6  (103  acres)— KOGAP 
Business  Center,  2080  South  Pacific 
Highway,  Medford,  5  miles  south  of  the 
airport.  Site  1  is  owned  by  the  County; 
Sites  2,3  and  4,  by  Burrill  Properties, 
Inc.;  Site  5  by  Ralph  Wehinger;  and  Site 
6  by  KOGAP  Manufacturing  Company. 
Ore-Cal  Trade  Corporation  has  been 
designated  as  the  proposed  zone 
operator. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Medford-Jackson  County  area.  Several 
firms  have  indicated  an  interest  in  using 
zone  procedures  for  warehousing/ 
distribution  of  such  items  as  electronic 
components,  lumber,  hardwood 
products,  sports  equipment,  toys, 
machinery  and  equipment,  ski  industry 
equipment  and  household  products. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  January  6, 1994,  at  9  a.m.,  in 
the  Auditorium  of  the  Jackson  County 
Courthouse,  10  South  Oakdale, 
Medford,  Oregon. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receijrt  is  January  24, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  8, 1994). 

A  copy  of  the  application  and 
acconipanying  exhibits  will  be  available 
during  this  time  for  pubUc  inspection  at 
the  following  locations: 
Countj'  Administrator's  Office,  Jackson 

County,  Oregon,  10  S.  Oakdale, 

Medford,  Oregon  97501. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue  NW., 

Washington,  DC  20230. 


Dated:  November  10, 1993. 
John  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 
[FR  Doc  93-28539  Filed  11-18-93;  8:45  amj 
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[Docket  55-93] 

Foreign-Trade  Zone  148— Knoxvllle, 
TN;  Application  for  Subzone; 
SmithKlfne  Beecham  Pharmaceutical 
Plant,  Bristol,  TN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Industrial  Board  of  Blount 
County,  Tennessee,  grantee  of  FTZ  148, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  faciUties  of  the 
SmithKline  Beecham  Corporation  (SBC) 
in  Bristol,  Tennessee.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
November  8, 1993. 

The  SBC  plant  (40  acres,  286,599 
square  feet,  1  bldg.)  is  located  at  201 
Industrial  Drive.  Bristol  (Sullivan 
County),  some  100  miles  northeast  of 
Knoxvllle.  The  facilities  (310 
employees)  are  used  to  produce  both 
human  and  animal  health  prescription 
drugs,  primarily  antibiotics,  such  as  oral 
semi-synthetic  penicillins,  including 
"Augmentin"  and  "Amoxil"  human 
health  products  and,  "Amoxi-Bol"  and 
"Amoxi-Drops"  animal  health  products, 

Currently,  foreign-sourced  materials 
account  for,  on  average,  23  percent  of 
the  finished  product  value  and  include 
the  following  specific  ingredients: 
potassium  clavulanate/(anioxicillin/ 
Avicel/Syloid)  and  amoxicillin.  The 
company  also  may  purchase  from 
abroad  items  in  the  following  general 
product  categories:  gums,  starches, 
waxes,  vegetable  extracts,  animal  and 
vegetable  oils,  glycerine,  ethyl  alcohol, 
bran,  sharps  and  other  residues,  salt, 
clays,  gypsum,  talc,  oxygen-function 
amino  compounds,  antibiotics  and 
medicaments. 

Zone  procedures  would  exempt  SBC 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (duty-free 
to  45%,  most  falUng  in  the  3.7%-6.2% 
range).  The  duty  rates  on  foreign- 
sources  items  range  from  duty-free  to  49 
percent,  with  most  falling  in  the  3.7-7.4 
percent  range.  The  application  indicates 
that  zone  savings  will  help  improve  the 
plant's  international  competitiveness. 


In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

PubUc  comment  is  invited  from 
interested  parties.  Submisions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Exectuive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  January  18, 1994. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  to  February  2, 
1994. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  pubhc  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  301  E.  Church  Av.,  Knoxvllle, 

TN  37915. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716, 

14Ui  &  Pennsylvania  Avenue  NW., 

Washington,  DC  20230. 

Dated:  November  15, 1993. 
John  ).  Da  Poota,  Jr., 
Executive  Secretary. 

[FR  Doc.  93-28540  Filed  11-18-93;  8:45  am] 
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International  Trade  Administration 
[C-401-4011 

Certain  Cariion  Steel  Products  From 
Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  cotmtervaiUng  duty  order  on 
certain  carbon  steel  products  from 
Sweden.  We  preliminarily  determine 
the  net  subsidy  to  be  4.27  percent  ad 
valorem  for  the  period  January  1. 1991 
through  December  31, 1991.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  November  19. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 
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SUPPl-ElllEMTABY  INFORMATJON: 

Background 

On  October  8. 1992,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (57  FR  46371) 
of  the  countervailing  duty  order  on 
certain  carbon  steel  products  from 
Sweden  (50  FR  41547;  October  4, 1985). 
On  October  30, 1992  the  U.S.  Steel 
Group  of  USX  Corporation,  petitioner, 
requested  an  administrative  review  of 
the  order  covering  the  period  January  1. 
1991  through  December  31. 1991  (57  FR 
56318).  We  published  the  initiation 
notice  on  November  27, 1992.  The 
Department  is  now  conducting  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  from  Sweden  of  cold-rolled 
carbon  steel  flat-rolled  products, 
whether  or  not  corrugated  or  crimped; 
whether  or  not  pickled,  not  cut.  not 
pressed  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated^ 
with  metal  and  not  clad;  over  12  inches  ' 
in  width  and  of  any  thickness;  whether 
or  not  in  coils.  During  the  period  of 
review  this  merchandise  was  classified 
under  item  numbers  7209.11.00, 
7209.12.00.  7209.13.00.  7209.21.00 
7209.22.00.  7209.23.00,  7209.24.50 
7209.31.00,  7209.32.00,  7209.33.00 
7209.34.00,  7209.41.00,  7209.43.0o! 
7209.44.00.  7209.90.00,  7211.30.50, 
7211.41.70  and  7211.49.50  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  the  period  January 
1. 1991  through  December  31. 1991  and 
twelve  programs.  Svenskt  Stal  AB 
ISSAB)  was  the  only  Swedish  producer 
and/or  exporter  of  the  subject 
merchandise  exported  to  the  United 
States  during  the  review  period. 

Analysis  of  Programs 

Privatization 

SSAB  was  partially  privatized  on  two 
occasions.  The  first  partial  privatization 
took  place  in  1987  when  the 
Government  of  Sweden  (GOS).  which  by 
then  had  become  the  sole  owner  of 
SSAB,  sold  one-third  of  its  shares  in  the 
company  to  a  consortium  of  six 
institutional  investors.  A  second  partial 
privatization  followed  in  1989  when  the 
GOS  and  the  institutional  investors  sold 
part  of  fheir  shareholdings  in  a  public 
offer. 
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In  the  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Carbon  Steel  Products  from 
Sweden  (58  FR  37387;  July  9.  1993) 
(Carbon  Steel  Flat  Products),  we 
determined  that  a  portion  of  the  price 
paid  for  a  formerly  government-owned 
company  represents  partial  repayment 
of  prior  subsidies.  We  calculated  the 
portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
subsidies.  We  then  reduced  the  benefit 
streams  for  each  program  by  the  ratio  of 
the  repayment  amount  to  the  net  present 
value  of  all  remaining  benefits  at  the 
time  of  privatization.  For  a  further 
explanation  of  the  Department's 
determination  on  privatization  and 
these  calculations,  see  the  Privatization 
section  of  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria,  58 
FR  37217.  July  9. 1993)  (General  Issues 
Appendix).  The  subsidies  allocated  to 
the  period  of  review  (POR)  for  SSAB 
reflect  (where  appropriate)  the 
application  of  the  privatization 
methodology. 

Spin-offs 

pStweenl979  and  1991.  SSAB  sold  to 
unrelated  parties,  or  contributed  to 
various  joint  ventures,  a  number  of 
productive  units.  In  Carbon  Steel  Flat 
Products,  we  stated  that  a  portion  of  the 
price  paid  when  a  "productive  unit"  is 
sold  is  allocable  to  the  value  of 
subsidies  received  in  prior  years  by  the 
seller  of  the  "productive  unit".  In 
accordance  with  the  spin-off 
methodology  described  in  the 
Restructuring  section  of  the  General 
Issues  Appendix,  we  have  allocated  a 
portion  of  SSAB's  subsidies  to  these 
productive  units.  Accordingly,  we 
reduced  the  future  subsidy  benefit 
streams  of  SSAB's  long-term  loans, 
grants  and  equity  infusions. 

SSAB  received  subsidies  which  were 
tied  to  specific  products.  The 
productive  units  producing  these 
products  were  sold  by  the  company 
prior  to  the  POR.  Specifically.  SSAB 
received  a  grant  for  an  engineering 
workshop  which  it  no  longer  owns.  It 
also  received  specific  subsidies  for 
various  projects  at  certain  mines  which 
it  no  longer  owns. 

With  regard  to  the  engineering 
workshop  in  Carbon  Steel  Flat  Products, 
the  Department  concluded  that, 
although  the  grant  SSAB  received  was 
tied  to  the  engineering  workshop,  the 
activities  of  the  workshop  may  have 
benefitted  the  subject  merchandise. 
Therefore,  that  grant  was  included  in 
calculating  SSAB's  subsidy.  However, 
when  the  workshop  was  sold,  we 
allocated  a  portion  of  SSAB's  subsidies 


to  the  engineering  workshop  according 
to  the  spin-off  methodology  noted 
above.  The  future  subsidy  benefit 
streams  of  SSAB  have  been  adjusted  to 
reflect  the  sale  of  this  productive  unit. 
See  Restructuring  section  of  the  General 
Issues  Appendix. 

The  Department  also  considers  the 
subsidies  SSAB  received  for  mines, 
which  it  no  longer  owns,  to  be  tied  to 
the  mines.  However,  because  these 
mines  produced  an  input  product  for 
SSAB's  production  of  the  subject 
merchandise,  the  subject  merchandise 
benefitted  firom  these  subsidies. 
Therefore,  these  grants  have  been 
included  in  SSAB's  subsidy.  However, 
we  have  not  allocated  subsidies  to  the 
mines  that  were  sold.  Because  they  were 
"sold"  to  the  GOS,  we  do  not  consider 
this  a  legitimate  "sale"  for  purposes  of 
allocating  subsidies.  Therefore,  we  have 
not  reduced  SSAB's  subsidies  to  reflect 
a  payback  of  subsidies  through  the  sale 
of  its  mines.  For  identical  reasons,  we 
have  not  adjusted  SSAB's  subsidies  for 
the  sale  of  the  TGOJ  railway.  See 
Restructuring  section  of  the  General 
Issues  Appendix. 

(1)  Equity  Infusions 

SSAB  received  two  equity  infusions 
totaling  1.4  million  Swedish  Kronor 
(MSEK)  from  the  GOS  in  1978.  In  1981. 
when  SSAB  required  additional  equity, 
the  GOS  provided  575  MSEK  in  cash 
and  converted  550  MSEK  of  SSAB's 
debt  to  equity. 

In  addition,  in  1981,  Granges  AB 
(Granges),  a  private  company,  provided 
375  MSEK  to  SSAB  in  order  to  maintain 
its  25  percent  share  in  SSAB.  The  GOS 
agreed  to  purchase  all  of  Granges'  shares 
in  SSAB  for  875  MSEK  in  1991.  In 
Certain  Carbon  Steel  Products  from 
Sweden;  Preliminary  Resuhs  of 
Countervailing  Duty  Administrative 
Review  (53  FR  35883;  September  15, 
1988)  (Carbon  Steel  Preliminary  Results) 
and  in  Certain  Carbon  Steel  Products 
from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (54  FR  31716;  August  1. 1989) 
(Carbon  Steel  Final  Results),  we 
determined  that  the  GOS's  guarantee  of 
a  specified  sum  to  Granges  in  1991  in 
return  for  its  investment  in  SSAB  was 
an  equity  infusicn.  Because  we 
determined  that  SSAB  was 
unequityworthy  in  both  1978  and  1981. 
the  equity  infusions  received  in  those 
years  were  found  countervailable.  In 
this  review  the  GOS  has  provided  no 
new  information  to  warrant  a 
reconsideration  of  this  determination. 
There  have  been  no  additional 
government  equity  infusions  into  SSAB 
since  1981. 
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For  this  review,  we  preliminarily 
detennine  that  the  most  appropriate 
methodology  to  use  in  measuring  the 
benefit  from  equity  infusions  made  or 
provided  on  terms  inconsistent  with 
commercial  considerations  is  what  we 
call  the  "grant"  approach.  (For  a  full 
discussion  of  this  issue,  see  the  Equity 
section  of  the  General  Issues  Appendix. 
We  calculated  the  benefit  to  SSAB  from 
the  equity  infusions  using  our  declining 
balance  methodology  described  in  the 
Department's  Proposed  Rules  (see 
§  355.49(b)(3)  of  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366,  May  31, 1989)  (Proposed 
Regulations).  We  have  used,  as  the 
discount  rate,  SSAB's  company-specific 
interest  rate  on  fixed-rate  long-term 
loans.  On  this  basis,  we  preliminarily 
determine  the  estimated  net  subsidy  rate 
from  equity  infusions  during  the  POR  to 
be  1.56  percent  ad  valorem. 

(2)  Government  Acquisitions  of  Assets 
for  SSAB 

(A)  TGOJ  Railway— In  1978.  Granges 
transferred  assets  to  SSAB  at  a 
negotiated  value  of  700  MSEK,  which 
was  lower  than  the  assets'  recorded 
book  value.  In  Bill  1977/78:87,  the  COS 
propiosed  that  Granges  losses  be  covered 
by  SSAB's  payment  of  480  MSEK  to 
Granges  to  acquire  its  railway  operation. 
SSAB  took  over  Granges  railway 
operation,  TGOJ,  by  paying  Granges 
343.3  MSEK.  The  payment  was 
effectuated  through  a  promissory  note 
issued  by  the  COS  to  SSAB,  which 
SSAB  turned  over  to  Granges  so  that  all 
payments  were  made  directly  from  COS 
to  Granges.  We  previously  determined 
in  the  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Carbon 
Steel  Products  from  Sweden  (50  FR 
33375:  August  19. 1985)  (Final 
Affirmative  Carbon  Steel  Products)  that 
the  GOS's  payment  to  Granges  conferred 
a  countervailable  benefit  on  SSAB 
because  it  relieved  SSAB  of  a  debt  that 
the  company  otherwise  would  have 
incurred.  In  this  review  the  GOS  has 
provided  no  new  information  to  warrant 
a  reconsideration  of  this  determination. 

We  calculated  the  benefit  using  our 
declining  balance  methodology 
described  in  the  Equity  section  above. 
On  this  basis,  we  preliminarily 
determine  the  estimated  net  subsidy  of 
the  TGOJ  grant  during  the  POR  to  be 
0.16  percent  ad  valorem. 

(B)  The  NJA  Grant — In  connection 
with  the  formation  of  SSAB  in  1978,  the 
GOS  provided  Norrbottens  Jamverk  AB 
(NJA),  a  state-owned  company,  with  a 
530  MSEK  grant.  We  previously 
determined  that  this  grant  was 
compensation  to  NJA  for  having  sold  its 


assets  to  SSAB  below  book  value  (Final 
Affirmative  Carbon  Steel  Products  at 
33378).  The  U.S.  Court  of  International 
Trade  (OT)  upheld  the  Department's 
decision  (see  SSAB  Svenskt  Stal  AB 
versus  United  States,  764  F.  Supp.  650, 
656-57  (OT  1991)).  In  this  review  the 
COS  has  provided  no  new  information 
to  warrant  a  reconsideration  of  this 
determination. 

We  calculated  the  benefit  using  our 
declining  balance  methodology 
described  above.  We  determined  in 
Carbon  Steel  Flat  Produds  that  this 
grant  is  directly  related  to  SSAB's 
production  activities.  Subsidies  tied  to 
productive  activities  benefit  only 
production  of  merchandise  and  do  not 
benefit  a  company's  sen'ice  functions. 
Therefore,  we  subtracted  the  value  of 
services  sold  by  SSAB  from  SSAB's  total 
sales  when  calculating  the  ad  valorem 
benefit  for  this  grant.  "This  is  consistent 
with  the  methodology  outlined  in  the 
Denominator  section  of  the  General 
Issues  Appendix.  On  this  basis,  we 
preliminarily  determine  the  estimated 
net  subsidy  of  the  NJA  grant  during  the 
POR  to  be  0.24  percent  ad  valorem. 

(3)  Reconstruction  Loans 

The  GOS  provided  reconstructioif 
loans  to  SSAB  between  1979  and  wds. 
The  initial  reconstruction  loans  were 
intended  to  cover  expected  operating 
losses  during  the  1978-1982 
restructuring  period.  Subsequent 
reconstruction  loans  were  granted  for 
employment  promotion  and  investment 
in  certain  plants  and  equipment.  These 
loans  were  interest  firee  for  three  years. 
Pursuant  to  the  loan  terms,  half  of  the 
principal  may  be  written  off  after  the 
second  calendar  year  followuig  the 
disbursement.  The  remainder  of  the 
loan  may  be  forgiven  entirely  at  the  end 
of  the  ninth  calendar  year  after 
disbursement.  Principal  and  interest 
payments  on  the  outstanding  loans  are 
required  only  if  SSAB  pays  dividends  to 
its  shareholders.  Each  year  that  a 
dividend  is  declared,  SSAB  is  obligated 
to  make  a  payment  in  an  equal  amount 
to  the  government. 

Because  these  loans  were  authorized 
by  legislation  and  were  given  to  SSAB 
on  terms  inconsistent  with  commercial 
considerations,  we  previously 
determined  that  they  were 
countervailable.  (See  Final  Affirmative 
Carbon  Steel  Products). 

To  calculate  the  benefit,  we  treated 
the  portions  of  the  reconstruction  loans 
that  were  written  ofi^  through  1991  as 
grants  and  used  our  declining  balance 
methodology  described  above.  On  this 
basis,  we  preliminarily  determine  the 
estimated  net  subsidy  during  the  POR  to 
be  1.90  percent  ad  valorem. 


Only  two  of  SSAB's  reconstruction 
loans  showed  outstanding  balances 
during  the  POR.  Because  of  the 
condition  linking  repayment  of  the 
reconstruction  loans  to  dividends,  we 
have  treated  these  loans  as  contingent 
liabilities.  Our  methodology  for 
calculating  the  benefit  of  these  loans  is 
similar  to  the  one  used  for  the  variable- 
rate  structural  loans  described  in  the 
"Structural  Loans"  section  below.  We 
compared  the  fixed  interest  rates 
charged  on  these  two  loans  (9.5  and  11.5 
percent,  respectively)  to  SSAB's 
company-specific  long-term  benchmark 
interest  rates.  We  found  that  both  loans 
in  question  conferred  countervailable 
benefits,  because  the  amount  paid  by 
SSAB  for  those  loans  was  less  than  what 
the  company  would  have  paid  on 
normal  commercial  terms.  To  calculate 
the  benefit  of  these  loans,  we  calculated 
the  difference  between  the  interest 
SSAB  paid  on  these  loans  during  the 
POR  with  what  SSAB  would  have  paid 
during  the  POR  for  a  benchmark  loan. 
We  divided  that  difference  by  SSAB's 
total  sales  in  the  POR,  reduced  by  the 
value  of  services  sold.  This  is  consistent 
with  the  methodology  outlined  in  the 
Denominator  section  of  the  General 
•"Issues  Appendix.  On  this  basis,  we 
preliminarily  determine  the  net  benefit 
from  the  outstanding  reconstruction 
loans  during  the  POR  to  be  0.02  percent 
ad  valorem. 

(4)  Structural  Loans 

Between  1978  and  1983,  SSAB 
received  structural  loans  from  the 
Swedish  government  for  investments  in 
plant-and  equipment.  One  loan  was 
partially  converted  to  equity  in  1981. 
During  the  POR,  portions  of  three  loans 
were  outstanding.  The  terms  of  these 
structural  loans  were  interest-ft«e  for 
three  years  after  disbursement. 
Thereafter,  one  loan  incurred  interest  at 
a  fixed  rate  of  5  percent  per  annum 
while  the  other  two  loans  incurred 
interest  at  a  variable  rate  which  is 
recalculated  every  five  years.  Pursuant 
to  the  loan  terms,  the  variable  interest 
rate  on  these  two  loans  is  set  based  on 
the  rate  of  long-term  government  bonds 
plus  a  margin  of  0.25  percent.  For  all 
structural  loans,  no  principal  payments 
are  made  in  the  first  five  years  of  the 
loan.  Thereafter,  the  principal  is  repaid 
in  20  equal  installments. 

In  Final  AfTirmative  Carbon  Steel 
Products,  we  determined  that  because 
the  structural  loans  were  provided 
specifically  to  SSAB.  they  were  limited 
to  a  specific  enterprise  or  industry. 
Therefore,  the  structural  loans  are 
countervailable  to  the  extent  that  they 
were  provided  on  terms  inconsistent 
with  commercial  considerations.  To 
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calculate  the  benefit  from  the  Hxed-rate 
structural  loans,  we  employed  our  long- 
term  loan  methodology  as  described  in 
§355.49(c)(l)  of  the  Department's 
Proposed  Regulations. 

To  calculate  the  benefit  from  the  two 
variable-rate  loans,  we  used  our 
variable-rate  long-term  loan 
methodology  as  described  in 
§  355.49(dMl)  of  our  Proposed 
Regulations.  We  have  used,  as  the 
discount  rate  for  both  the  fixed-rate  and 
variable-rate  structural  loans,  SS.\B's 
company-specinc  interest  rate  on  fixed- 
rate  long-term  loans.  We  calculated  the 
difference  between  what  SSAB  paid  In 
interest  on  these  loans  during  the  FOR 
and  what  SSAB  would  have  f>aid  during 
the  FOR.  had  the  loans  been  provided 
under  normal  commercial  terms.  We 
then  divided  the  resulting  difference  for 
both  types  of  loans  by  SSABs  total  sales 
in  the  FOR.  On  this  basis,  we 
preliminarily  determine  the  estimated 
net  subsidy  of  both  fixed-rate  and 
variable-rate  structural  loans  during  the 
POR  to  be  0.37  percent  od  valorem. 

(5)  Research  and  Development  (R&D) 
Grants  and  Loans 

The  Swedish  National  Board  for 
Industrial  and  Technical  Development 
(NUTEK)  provides  loans  to  industries 
for  R&D  purposes.  If  the  RAD  activities 
lead  to  a  commercial  application  with  a 
prospect  of  economic  success,  the  R&D 
funds  granted  become  repayable.  If  the 
R&D  support  is  forgiven,  the  company  is 
obliged  to  make  the  results  generally 
available.  The  loans  were  granted  in 
1990  and  previous  years,  and  accrue 
interest  equal  to  the  official  discount 
rate  plus  3.75  percent  from  the  date  of 
disbursement.  However,  no  interest  or 
principal  payments  are  due  until  the 
projects  are  completed.  The  length  of 
the  loans  is  thus  not  predetermined,  but 
once  a  research  project  is  completed,  the 
loans  must  be  repaid  within  five  years. 
With  respect  to  the  outstanding  R&D 
loans,  we  cannot  determine  whether 
SSAB  has  received  a  countervailable 
benefit  until  the  research  is  completed. 
This  is  because,  until  then,  it  is 
unknown  (1)  whether  the  loans  will 
have  been  forgiven  (in  which  case  they 
are  not  countervailable  because  the 
results  are  publicly  available),  and  (2) 
whether  the  accumulated  interest  on  the 
loans  is  lower  than  it  would  have  been 
had  it  been  provided  on  normal 
commercial  terms.  (Carbon  Steel  Flat 
Products). 

Therefore,  we  will  examine  any 
potential  benefits  from  the  R&D  loans  in 
future  administrative  reviews  of  this 
case.  If  the  RAD  loans  provide  a 
countervailable  benefit  to  SSAB,  it  will 
be  captured  once  SSAB  star:s  repaying 


the  loans.  On  this  basis,  we 
preliminarily  determine  that  there  were 
no  net  subsidies  for  R&D  loans  or  grants 
during  the  FOR. 

(6)  Special  Employment  Subsidies 

The  Swedish  Parliament  passed 
Government  Bill  1976/77.95  in  March 
1977  in  response  to  a  general  economic 
downturn.  The  bill  provided 
employment  grants  to  companies 
recognized  as  being  the  dominant 
employers  in  a  particular  community.  In 
order  to  prevent  layoffs,  these  grants 
were  designed  to  cover  75  percent  of  the 
wages  and  salaries  of  surplus  workers 
who  performed  work  at  the  company 
unrelated  to  production  activities.  These 
benefits  were  available  to  all  types  of 
industries  throughout  Sweden  until 
1978. 

In  Carbon  Steel  Preliminary  Resuhs 
and  in  Carbon  Steel  Final  Results,  we 
determined  that,  although  grants  under 
Bill  1976/77:95  were  deyure  available  to 
all  Swedish  industries,  the  COS  bad  not 
provided  any  information  showing  the 
distribution  of  the  benefits.  Therefore, 
we  found  the  grants  to  be  de  facto 
specific  based  on  the  best  information 
available  and,  thus,  countervailable. 

In  November  1977,  the  Swedish 
Parliament  passed  Bill  1977/78:59 
which  extended  the  benefits  for  an 
additional  year  specifically  for  the  steel 
industry.  Since  grants  pursuant  to  Bill 
1977/78:59  were  only  available  to  the 
steel  industry  from  July  1978  through 
June  1979,  we  determined  in  Final 
Affirmative  Carbon  Steel  Products  that 
these  grants  were  countervailable.  In 
this  review  the  GOS  has  provided  no 
new  information  or  evidence  of  changed 
circumstances  to  warrant  a 
reconsideration  of  this  determination. 
In  the  investigation  of  Carbon  Steel 
Flat  Products,  SSAB  provided  the  total 
amount  received  under  this  program  in 
1978  and  1979,  but  did  not  show  how 
much  it  received  in  each  of  those  years. 
In  this  instant  review.  SSAB  did  not 
provide  updated  data.  Therefore,  as  a 
reasonable  estimate,  we  ano«;ated  the 
total  amount  received  in  1978  and  1979 
(49.6  MSEK)  on  the  basis  of  publicly 
available  infcMrnation  provided  in 
SSAB's  September  29,  1992  public 
version  of  the  response  to  the 
investigation's  questionnaire,  a  copy  of 
which  was  transferred  into  the  record  of 
this  review.  We  allocated  17.3  MSEK  to 
1979.  which,  SSAB  states  is  the  total 
amount  of  employment  promotion 
grants  received  by  SSAB  in  that  year, 
and  the  remainder.  32.3  MSEK,  to  1978. 
(See  Carbon  Steel  Flat  Products  (58  FR 
37389;  July  9.  1993). 

We  calculated  the  benefit  from  the 
grants  received  using  our  declining 


balaiKe  methodology.  Because  the  1979 
grant  amounted  to  less  than  0.5  percent 
of  the  value  of  SSAB's  total  sales  in  that 
year,  we  allocated  the  amount  received 
in  1979  in  the  year  of  receipt.  (See 
Proposed  Regulations  at  §  355  49 
(a)(3)(A)).  On  this  basis,  we 
preUminarily  determine  the  estimated 
net  subsidy  of  the  1978  grant  during  the 
POR  to  be  0.01  percent  ad  valorem. 

(7)  Grants  for  Temporary  Employment 
for  Public  Works 

These  grants  were  provided  by  the 
GOS  to  ccmipanies  and  government 
agencies  which  temporarily  hire 
unemployed  people  to  perform  different 
types  of  public  works,  (e.g., 
construction,  road  building).  SSAB 
received  such  grants  between  1979  and 
1988.  We  determined  that  these  grants 
were  countervailable  because  they  were 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  (See  Carbon  Steel 
Preliminary  Results  and  Carbon  Steel 
Final  Results).  The  GOS  has  provided 
no  new  Information  or  evidence  of 
changed  circumstances  to  warrant  a 
reconsideration  of  this  determination 

We  calculated  the  benefit  from  the 
1979  grants  using  our  declining  balance 
methodology.  The  amount  received  b^ 
SSAB  under  this  program  in  all  other 
years  was  less  than  0.5  percent  of  the 
value  of  the  company's  total  sales  in 
each  year.  Therefore,  we  allocated  all 
amounts  received  from  1980  through 
1988  to  the  year  of  receipt  and  there  are 
no  benefits  during  the  POR.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  of  the  1979  grant  for 
temporary  employment  for  public  works 
during  the  POR  to  be  0.01  percent  od 
valorem. 

(8)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determined 
that  they  were  not  used  by  SSAB  or  only 
benefitted  products  other  than  the 
subject  merchandise  during  the  period 
of  review: 

(1)  Transportation  Grants 

(2)  Location-of-Industry  Grants 

(3)  State  Stockpiling  Subsidies 

(4)  Location-oi-Industry  Loans 

(5)  Mining  Exploration  Grants 

Preliminary  Resuhs  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  4.27  percent  ad  vo/orem  for  all 
firms  for  the  period  January  1, 1991 
through  December  31, 1991. 

The  Department  intends  to  insfrac-l 
the  Customs  Service  to  assess 
countervailing  duties  of  4.27  percent  of 
the  f  o.b.  invoice  price  on  all  shipments 
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of  this  merchandise  exported  on  or  after 
January  1, 1991  and  on  or  before 
December  31, 1991. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect 
a  cash  deposit  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Act,  of  4.27 
p)ercent  of  the  f.o.b.  invoice  price  on  all 
of  SSAB's  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  In  accordance  with  19  CFR 
355.38(c)(ii).  interested  parties  may 
submit  written  arguments  in  case  briefs 
on  these  preliminary  results  within  30 
days  of  the  date  of  publication.  Rebuttal 
briefs  may  be  submitted  seven  days  after 
the  time  limit  for  filing  the  case  brief. 
Any  hearing,  if  requested,  will  be  held 
seven  days  after  the  scheduled  date  for 
submission  or  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e).  Any 
request  for  disclosure  under  an 
administrative  protective  order  must  be 
made  no  later  than  Ave  days  after  the 
date  of  publication.  The  Department 
will  publish  the  final  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comment  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  November  10, 1993. 
JosefA  A.  Spctiini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-28541  Filed  11-1 8-93;  8:45  am) 
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(C-333-602) 

Deformed  Steel  Concrete  Reinforcing 
Bar  From  Peru;  Intent  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervaiUng  duty  order  on 
deformed  steel  concrete  reinforcing  bar 
(rebar)  from  Peru.  Domestic  interested 
parties  who  object  to  this  revocation 


must  submit  their  comments  in  writing 
not  later  than  thirty  days  from  the 
publication  date  of  this  notice. 

EFFECTIVE  DATE:  November  19, 1993 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone:  (202) 
482-2305  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  27, 1985,  the 
Department  of  Commerce  (the 
Department)  published  a  countervailing 
duty  order  on  rebar  from  Peru  (50  FR 
48819).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this 
countervailing  duty  order  for  at  least 
four  consecutive  annual  anniversary 
months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  To  Object 

Not  later  than  thirty  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties,  as  defined  in 
§355.2(i)(3).  (i)(4).  (i)(5).  and  (i)(6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  no  interested  parties  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  opportunity  to 
request  administrative  review),  or  if  no 
domestic  interested  parties  object  to  the 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 


This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4){i). 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-28621  Filed  11-18-93;  8:45  am) 

BILLING  COOE  3510-OS-P 


(C-357-048) 

Certain  Textiles  and  Textile  Products 
From  Argentina;  Intent  To  Revolte 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
certain  textile^and  textile  products 
from  Argentina,  which  includes  men's 
and  boys'  woolen  garments.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  not  later  than  thirty  days  from 
the  publication  date  of  this  notice. 

EFFECTIVE  DATE:  November  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Kelly  Parkhill.  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2305  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  16, 1978,  the 
Department  of  Treasury  published  a 
countervailing  duty  order  on  certain 
textiles  and  textile  products  from 
Argentina  (48  FR  53421).  The 
Department  of  Commerce  (the 
Department)  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  countervailing  duty  order  for  at 
least  four  consecutive  annual 
armiversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 
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Opportnnity  To  Obfect 

Not  later  than  thirty  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties,  as  defined  In 
§  355.2(i)(3),  (i)(4J,  {i)(5),  and  (i)(6)  of  the 
Oepartnient's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  no  interested  parties  request  an 
administrative  review  (pursuant  to  19 
CFR  355.22(a)).  or  if  no  domestic 
interested  parties  object  to  the 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  November  16, 1993. 

Roland  L.  MacOonaJd. 

ActJng  Deputy  Assistant  Secretary  for 
Compliance. 

|FR  Doc  93-28622  Filed  11-18-93;  8:45  am] 

BH.LMO  COM  »ia-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

P.O.  111793q 

Western  Pacific  Fishery  Management 
Council;  IMeeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKM:  Notice  of  public  meeting. 

summary:  a  special  subcommittee  of  the 
Western  Pacific  Fishery  Management 
Council's  Scientific  and  Statistical 
Committee  will  hold  a  meeting  on 
November  22, 1993,  fit)m  1  p.m.  until  5 
p.m.  and  on  November  23, 1993,  from 
8:00  a.m.  until  noon,  at  the  NMFS 
Honolulu  Laboratory,  2570  Dole  Street, 
Honolulu,  Hawaii. 

The  Hawaii  longline  limited  entry 
program  proposed  under  Amendment 
#7  to  the  Pelagics  Fishery  Management 
Plan  would  require  that  the  fleet-wide 
harvesting  capacity  not  exceed  that 
which  was  allowed  during  the  April 
1991-April  1994  moratorium.  The 
subcommittee  will  discuss  and  possibly 
make  recommendations  regarding 
alternative  methods  to: 

(1)  Measure  the  maximum  harvesting 
capacity  of  the  longline  fleet  during  the 
1991-1994  moratorium: 


(2)  Regulate  the  harvesting  capacity  of 
longline  vessels  eligible  for 
participation  under  the  proposed 
limited  entry  program;  and/or 

(3)  Propose  alternative  measures  to 
allow  controlled  upgrading  of  longline 
vessels. 

The  subcommittee  will  also  discuss 
results  of  an  economic  survey  of  the 
Northwestern  Hawaiian  Islands 
bottomfish  hmited  entry  program,  and 
possibly  recommend  alternative 
management  options  to  the  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  suite  1405, 
Honolulu,  HI  96813;  telephone:  (808) 
523-1368. 

Dated:  November  17, 1993. 
Alfred  I.  Bilik. 

Acting  Director,  Office  of  Fisheries 
Consenmtion  and  Management,  National 
Marine  Fisheries  Service. 

IFR Doc.  93-28636 Filed  1^-18-93: 845 ami 

BILUNO  coot  3S10-22-P 


P.O.  110893C] 

Northeaat  Multispectes  Fishery:  Public 
Hearings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  bearings  and 

request  for  comments. 

summary:  The  New  England  Fishery 
Management  Council  (Council) 
established  by  section  302  of  the 
Magnuson  Act  will  hold  public  bearings 
to  receive  comments  on  the  revision  of 
a  disapproved  section  of  Amendment  5 
to  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The  Council 
submitted  Amendment  5  to  the  National 
Marine  Fisheries  Service  (NOAA/ 
NMFS)  on  September  30. 1993.  On 
October  1,  NMFS  announced  its 
disapproval  of  two  of  the  measures 
contained  in  that  amendment:  A  5,000- 
pound  haddock  f>ossession  limit,  and  an 
exception  to  some  of  the  measures  in 
the  amendment  for  vessels  fishing  for 
winter  flounder  In  the  waters  of  those 
states  with  a  winter  flounder 
management  plan  approved  by  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC).  This  hearing  is 
to  receive  comment  on  a  revised  winter 
flounder  exception. 
DATES:  Written  conunents  should  be 
sent  by  December  7. 1993,  to  the  address 
below.  The  bearing  will  be  held  at  3:30 
p.m.  on  Wednesday,  December  8. 1993, 
at  the  King's  Grant  Inn,  Danvers.  MA. 


(Route  128  and  Trask  Lane,  (508)  774- 
6800). 

ADDRESSES:  Send  written  comments  to 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906.  Copies  of  the  public  bearing 
docimient  may  be  obtained  from  this 
address.  Clearly  mark  the  outside  of  the 
envelop  "Request  for  Winter  Flounder 
(Amendment  5)  public  hearing 
document". 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Marshall.  Executive  Director. 
(617)231-0422. 

SUPPLEMENTARY  MFORMATKM:  The 
Regional  Director  of  NMFS  disapproved 
the  initial  winter  floimder  measure  in 
Amendment  5  on  the  grounds  that  it 
was  poorly  defined,  insufficiently 
analyzed,  and  would  likely  increase  the 
mortality  of  winter  flounder  and  other 
groundfish  species.  The  Council  is 
currently  modifying  the  measure  to 
address  those  concerns.  The 
Multispecies  (Groundfish)  Committee 
will  be  finalizing  those  changes  at  its 
November  23  meeting  in  anticipation  of 
this  hearing  and  the  December  8-9 
Council  meeting. 

The  Council  staff  will  prepare  the 
public  hearing  document  after  the 
Groundfish  Committee  reviews  and 
approves  the  measures  for  the  hearing. 
Interested  members  of  the  public  should 
contact  the  Council  office  for  further 
information. 

The  purpose  of  this  notice  is  to  alert 
the  interested  public  of  a  public  hearing 
and  the  opportunity  for  participation  in 
the  development  of  a  fishery 
management  plan  amendment  in 
compliance  with  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
These  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  G.  Marshall  by  November  22, 
1993  (See  ADDRESSES). 

Authority:  16  U.S.C  18901  et  seq. 

Dated:  NovemtMr  16. 1993. 
jMP.Clea. 

Acting  Director  of  Office  nsheriet, 
Ck>nservotion  and  ManagBment,  National 
Marine  Fisheries  Swict. 
IFR  Doc  93-28489  Filed  11-18-93;  8:45  am) 
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COMMrTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  o<  Impoft  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Dominican  Reput)Uc 

November  12. 1993. 
AGENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Speriali.st,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854). 

The  current  limit  for  Categories  338/ 

638  is  being  increased  for  special  shift, 
reducing  the  limit  for  Categories  339/ 

639  to  account  for  the  increase. 
A  description  of  the  textile  and 

apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53882,  published  on 
November  13, 1992. 

The  latter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  tlie  Implementation  of  Textile 
Agreements 

November  12. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
P0229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  6, 1992,  by  tlie 
Chairman,  Committee  for  the  Implementation 


of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fil)er  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelveHoaonth 
period  which  began  on  January  1, 1993  and 
extends  through  December  31, 1993. 

Effective  on  November  19, 1993,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic: 


Category 

Adjusted  ttte^e-momh 
limit  1 

3,'W638  

339^639  

688,057  dozen. 
701 ,248  dozen. 

^The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1992. 

The  guaranteed  access  levels  for  Categories 
338/638  and  339/639  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Conunittee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  93-28534  Filed  11-18-93;  8:45  am) 

BIUING  CODE  M10-OR-F 


Rescission  of  a  Request  to  Consult  on 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

November  12, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  Interriational 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  rescind  the  request  made  on 
July  29, 1993  to  consult  on  imports  of 
cotton  and  man-made  fiber  coats  in 
Categories  335/635.  Should  it  become 
necessary  to  discuss  these  categories 
with  the  Government  of  El  Salvador  at 
a  later  date,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  58  FR  42951,  published  on  August 
12. 1993. 
Rila  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  93-28536  Filed  11-18-93;  8:4S,wnl 
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Amendment  of  an  Import  Lhnit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Janfiaica 

November  12, 1993. 

AGBtCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  November  19, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  November  8, 1993 
between  the  Governments  of  the  United 
States  and  Jamaica,  agreement  was 
reached,  among  other  things,  to  increase 
the  1993  Designated  Consuhatitm  Level 
for  Categories  331/631, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  60512,  published  on 
December  21, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  'die 
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implementation  of  certain  of  its 

provisions. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommitlM  for  the  Implementation  of  Textile 
Agreements 

November  12. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  15. 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extends  through 
December  31, 1993. 

Elective  on  November  19, 1993,  you  are 
directed,  pursuant  to  a  Memorandum  of 
Understanding  dated  November  8. 1993 
between  the  Governments  of  the  United 
States  and  Jamaica,  to  increase  the  current 
limit  for  Categories  331/631  to  500.000  dozen 
pairs  1. 

The  guaranteed  access  level  for  Categories 
331/631  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  93-28537  Filed  11-18-93;  8;45  am) 
atLUNO  COM  3510-OA-F 


Deduction  of  Import  Charges  for 
Certain  Wool  Textile  Products 
Assembled  in  the  Dominican  Republic 

November  12, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  deducting 
charges. 


EFFECTIVE  DATE:  November  19. 1993. 
F0«  FURTHER  INFORMATK)N  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-34(K). 

SUPP1.EMENTARV  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use  1854). 


QTA  has  agreed  to  issue  visa  waivers 
for  certain  textile  products  in  Category 
433  which  were  cut  in  the  Virgin 
Islands  and  assembled  in  the  Dominican 
Republic  and  exported  to  the  United 
States.  In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  deduct  952 
dozen  from  the  import  charges  made  to 
the  current  limit  for  Category  433. 
Additional  deductions  will  be  made  at 
a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  12, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated  June  11, 

1992  and  September  23, 1992,  between  the 
Governments  of  the  United  States  and  the 
Dominican  Republic.  I  request  that,  effective 
on  November  19, 1993,  you  deduct  952 
dozen  from  the  charges  jnade  to  Category  433 
for  the  period  which  began  on  January  l, 

1993  and  extends  through  December  31, 1993 
(see  directive  dated  November  6, 1992). 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  93-28535  Filed  11-18-93;  8:45  am) 

MUMO  COOC  3S1fr-DR-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  procurement  list. 


'  The  limit  has  not  been  adjusted  to  accouni  for 
any  imports  exported  after  December  31. 1992. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 


delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  20, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose^ is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 


Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fijmish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  4fr^8c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 

Commodities 

Floss,  Dental 
6520-00-935-1007 
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6520-01 -<163-7477 
6520-01-063-7478 
6520-01-O63-687S 
Nonprofit  Agency:  J.  M.  Murray  Center,  Inc., 

Cortland,  New  York 
Dispenser.  Tape 
7520-00-240-2411 
Nonprofit  Agency:  Development  Workshop. 

Inc.,  Idaho  Falls.  Idaho 

Service 

Janitorial/Custodial,  Riverside  National 

Nursery,  22495  Van  Buren  Boulevard, 

Riverside,  California 
Nonprofit  Agency:  Association  for  Retarded 

Citizens — Riverside,  Inc.,  Riverside, 

Califortia 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  firom  the  Procurement  List: 

Coounodities 

Cushion  Assembly,  Seat  Back 

2540-01-065-6288 

Cushion,  Seat,  Vehicular 

2540-01-074-6363 

Cushion,  Seat  Back,  Vehicular 

2540-01^065-6289 

2540-00-880-3925 

Beveriy  L.  Milkman, 

Executive  Director. 

IFR  Doc.  93-28514  Filed  11-18-93:  8:45  am) 

BILLING  CODE  6820-33-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  procurement  list 

summary:  This  action  adds  to  tlie 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  20, 1993. 
ADDRESSES:  Committee  fur  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  AugUSt 
6  and  October  1, 1993,  the  Committee 
for  Purchase  from  People  Who  Are 
Blind  or  Severely  Dir.abled  published 
notices  (58  FR  42055  and  51319)  of 
propose<i  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 


service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41 CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  resuh  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodities  and 
sen'ice  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  service  are 
hereby  added  to  the  Procurement  List: 

Commodities 

Sponge,  Chamber  Swabbing 

1025-01-232-6822 

Chair,  Rotary.  Drafting 

7110-00-194-1611 

7110-00-281-4469 

PlaniiPr,  Executive  Day 

7530P902477F 

(Requirements  for  Hill  Air  Force  Base.  Utah) 

Filler,  Executive  Day  Planner 

7530P902476F 

(Requirements  for  Hill  Air  Force  Base.  Utah) 

Ruff,  Parka 
8415-01-315-9765  thru  -9769 

Services 

Janitorial/Custodial.  Utah  Test  and  Training 
Range  (OASIS),  Lakeside,  Utah 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  93-28513  Filed  11-18-93;  8:45  am) 
BILUNG  CODE  «Z0-3»-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Antitrust  Aspects  of  Defense  Industry 
Consolidation 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Antitrust  Aspects  of 
Defense  Industry  Consolidation  will 
meet  in  open  session  on  November  30. 
1993  at  the  Pentagon,  room  1E801.  and 
on  December  1, 1993  at  the  Pentagon, 
room  3E869,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Ms.  Amy 
Jeffress  at  (703)  697-9247. 

Dated;  November  15, 1993. 
LM.  BynuH, 

Attentate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  93-28440  Filed  11-18-93;  8:45  am) 

BILUNG  CODC  SOOO  0«  M 


Defense  Science  Board  Task  Force  on 
Acquiring  Defense  Software 
Commerciaiiy 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Acquiring  Defense 
Software  Commercially  will  meet  in 
open  session  on  December  16-17, 1993 
at  Strategic  Analysis,  Inc.,  Arlington. 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acq-jisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting,  the  Task  Force 
will  review  current  DoD  software 
acquisition  regulations,  DoD  acquisition 
experiences  with  selected  software- 
intensive  systems,  and  contractor 
acquisition  experiences  with  DoD  and 
commercial  software-intensive  systems. 

Persons  interested  in  further 
information  should  call  Ms.  Vii^ginia 
Castor  at  (703)  614-0212. 
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Dated:  November  15, 1993. 
LAf.  Bynuio, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR Doc.  93-28441  Filed  11-18-93;  845 ami 

BmjNOCOOC  5000  04  M 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Piirsuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday,  December  7. 
1993;  Tuesday,  December  14. 1993; 
Tuesday,  December  21, 1993;  and 
Tuesday,  December  28, 1993,  at  2  p.m. 
in  room  800.  Hoffinan  Building  #1, 
Alexandria,  Virginia. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Personnel  and 
Readiness)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  PubHc  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.  (c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.  (c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Pohcy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C  552b(c)(2)).  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b(c)(4)). 
However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 


Wage  Committee,  room  3D264.  The 
Pentagon.  Washington,  DC  20310. 

Dated:  November  15. 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-28439  Filed  11-18-93,  845  ami 

BILLMOCOOC  600»4>«  M 


Department  of  the  Army 
Army  Science  Board;  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  committee:  Army  Science  Board 
lASB). 

Dote  of  Meeting:  7  4  8  December  1993. 

Time  of  meeting:  0900-1700,  7  December 
1993.  0900-1200.  8  December  1993. 

Place:  Fort  Knox.  Kentuciiy. 

Agenda:  The  Army  Science  Board's 
Subgroup  on  "Battle  Labs  Program"  will 
meet  to  observe  the  Third  Wave  Battle 
Command  Advanced  Warfighting 
Demonstration  and  discuss  the  activities  of 
the  Mounted  Battle  Space  Battle  Lab.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
lime  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
IFR  Doc.  93-28446  Filed  11-18-93;  845  ami 

BILUNO  COOC  371ft-0«-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974:  Computer 
Matching  Program  Between  the  Social 
Security  Administration  and  the 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency. 
Department  of  Defense  (DoD). 
ACTION:  Notice  of  a  computer  matching 
program  between  the  Social  Security 
Administration  (SSA)  and  the 
Department  of  Defense  (DoD)  for  public 
comment. 


SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act.  5  U.S.C.  552a.  requires 
agencies  to  publish  advance  notice  of 
any  proposed  or  revised  computer 
matching  program  by  the  matching 
agency  for  public  comment.  The  DoD.  as 
the  matching  agency  under  the  Privacy 
Act.  is  (1)  hereby  giving  indirect  or 
constructive  notice  in  lieu  of  direct 
notice  to  the  record  subjects  of  this 
computer  matching  program  between 
the  SSA  and  DoD  that  their  records  are 


being  matched  to  validate  an  applicant's 
initial  eligibility  for,  or  recipients 
receiving.  Supplemental  Security 
Income  (SSI)  benefits  fit)m  the  SSA;  and 
(2)  announcing  to  the  public  the 
opportunity  to  comment  on  the 
proposed  computer  matching  program. 
DATES:  This  proposed  action  is  effective 
on  November  20, 1993.  when  the 
computer  matching  agreement  will 
become  effective  and  matching  will 
proceed  accordingly  writhout  hirther 
notice,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comments 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Defense 
Privacy  Office.  1941  Jefferson  Davis 
Highway,  Room  920.  Ariington.  VA 
22202-4502.  Telephone  (703)  607-2943 
or  Autovon  327-2943. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  5  U.S.C.  552a.  the 
DoD  and  the  SSA  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  computer  match  is 
to  verify  the  information  furnished  to 
the  SSA  by  applicants  and  recipients  of 
social  security  supplemental  income 
benefits  who  are  retired  military 
members  or  their  survivors.  By  law,  the 
SSA  must  independently  verify  the 
information  submitted  by  applicants 
and  recipients.  Computer  matching 
appeared  to  be  the  most  efficient  and 
economical  manner  in  which  this 
verification  process  could  be 
accomplished  while  preserving  the  due 
process  of  the  individual  concerned. 
Therefore,  it  was  concluded  and  agreed 
upon  that  computer  matching  would  be 
the  best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  the  SSA  and  the 
DoD  is  available  upon  request  to  the 
public.  Requests  should  be  submitted  to 
the  address  above  or  to  the  Chief. 
Payment  Quality  Branch.  Office  of 
Supplemental  Security  Income.  3-J-l 
Operations  Building,  6401  Security 
Boulevard.  Woodlawn.  MD  21235. 
Set  forth  below  is  a  notice  of  the 
estabhshment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  Computer  Matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19. 1989. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
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was  submitted  on  November  5. 1993,  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
pursuant  to  paragraph  4d  of  Appendix 
I  to  ONIB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals.'  dated  June 
25.  1993  (58  PR  36075,  July  2, 1993). 
The  matching  program  is  subject  to 
review  by  OMB  and  Congress  and  shall 
not  become  effective  until  that  review 
period  has  elapsed. 
Dated:  November  12, 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

COMPUTER  MATCHING  PROGRAM 
BETWEEN  THE  DEPARTMENT  OF 
DEFENSE  AND  THE  SOCIAL 
SECURITY  ADMINISTRATION  FOR 
VERIFICATION  OF  ELIGIBILITY  FOR 
SUPPLEMENTAL  SECURITY  INCOME 

A.  PARTICIPATING  AGENCIES: 
Participants  in  this  computer  matching 
are  tbe  Social  Security  Administration 
(SSA)  of  the  Department  of  Health  and 
Human  Services  (HHS)  and  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Department  of  Defense  (DoD).  The  SSA 
is  the  source  agency,  i.e.,  the  agency 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  agency  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  PURPOSE  OF  THE  MA  TCH:  The 
purpose  of  this  computer  matching 
program  is  to  verify  the  information 
provided  to  the  SSA  by  applicants  and 
recipients,  who  are  retired  miUtary 
members  or  their  survivors,  for 
Supplemental  Security  Income  (SSI) 
benefits.  By  law,  the  SSA  must  verify 
the  eligibility  information  provided  by 
these  personnel  by  independent  means 
and  make  final  determinations  as  to 
eligibility  of  individual  applicants  or 
recipitHits  for  particular  benefits, 
specific  amounts,  and  any  adjustments 
or  recovery  thereof  for  this  Federal 
benefit  program.  If  this  operation  was 
not  automated,  and  full  reliance  were 
placed  solely  on  manual  actions,  the 
costs  would  be  prohibitive. 
Furthermore,  in  a  fiilly  manual 
operation,  the  data  could  very  easily  be 
outdated  by  the  time  it  was  processed. 

C.  AUTHORITY  FOR  CONDUCTING 
THE  MATCH:  The  legal  authority  for  the 
matching  program  is  contained  in  42 
U.S.C.  1383(e)(1)(B)  which  requires  SSA 


to  verify  eligibility  factors  and  other 
relevant  information  provided  by  the 
SSI  applicant  from  independent  or 
collateral  sources  and  obtain  additional 
information,  as  necessary,  before 
making  SSI  determinations  of  eligibility 
or  payment  amount.  42  U.S.C.  1383(f) 
states  that  the  head  of  any  Federal 
agency  shall  provide  such  information 
as  the  Secretary  of  Health  and  Human 
Services  needs  for  purposes  of 
determining  eligibility  for  or  amount  of 
benefits,  or  verifying  other  information 
with  respect  thereto. 

D.  RECORDS  TO  BE  MATCHED:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act.  from  which  records  will  be 
disclosed  for  the  proposed  computer 
match  are  as  follows:  The  Social 
Security  Administration,  HHS.  will  use 
records  from  a  system  identified  as  09- 
60-0103,  entitled  'Supplemental 
Security  Income  Record.  (SSR).  HHS/ 
SSA/OSR',  last  published  in  the  Federal 
Register  at  58  FR  35034  on  June  30, 
1993.  The  category  of  records  to  be  used 
from  this  system  is  the  SSI  eligibility 
file.  DMDC  (DoD)  will  use  a  record 
system  from  the  Defense  Logistics 
Agency  identified  as  S322.10  DMDC 
entitled  'Defense  Manpower  Data  Center 
Data  Base',  published  in  the  Federal 
Register  at  58  FR  10872  on  February  22, 
1993.  The  categories  of  records  utilized 
are  military  retirees  and/or  their 
survivors.  The  specific  data  elements  to 
be  used  in  the  match  are  set  forth  below 
under  the  description  of  the  computer 
matching  program.  Both  systems  of 
records  respectively  contain  an 
appropriate  routine  use  disclosure 
provision  permitting  the  interchange  of 
the  affected  personal  information 
between  SSA  and  DMDC.  These  routine 
uses  are  compatible  with  the  purpose 
for  collecting  the  information  and 
establishing  and  maintaining  the  record 
system. 

E.  DESCRIPTION  OF  COMPUTER 
MATCHING  PROGRAM:  A  magneUc 
computer  tape  (query  file),  provided  by 
SSA  as  the  source,  will  contain 
approximately  5  million  records 
extracted  form  the  Supplemental 
Security  Income  Record  system  of 
records  which  is  made  up  of  individual 
record  subjects  containing  the  name, 
social  security  number  and  type  of 
beneficiary.  The  tape  will  be  matched 
by  DMDC.  as  the  recipient  matching 
agency,  and  matched  against  the  data 
base  category  of  individuals  who  are 
military  retirees  (Army.  Navy.  Air  Force 
and  Marine  Corps)  or  their  survivors. 
DMDC  will  match  on  the  social  security 
number  and  provide  the  SSA  on  a  reply 
tape  file  the  following  data  elements  on 


a  match  (hit):  Name,  date  of  birth, 
address,  payments  status,  monthly 
p>ension  amount,  date  of  entitlement, 
date  of  any  payments  stopped  and 
reason.  It  is  estimated  that  the  reply  tape 
file  will  contain  approximately  5,000 
records.  SSA  will  be  responsible  for 
verifying  and  determining  if  the  data  of 
the  DMDC  reply  file  are  consistent  with 
the  data  of  the  SSA  query  file  and  to 
resolve  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 

F.  PROVIDING  DUE  PROCESS  TO 
INDIVIDUALS:  Record  subjects  of  the 
match  will  be  afforded  due  process 
procedures. 

1.  SSA  will  determine  if  the  data  on 
the  DMDC  reply  file  are  consistent  with 
the  data  on  the  SSA  query  finder  file 
and  resolve  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
If  the  data  are  not  consistent,  SSA  will 
contact  the  individual  to  confirm  the 
data  on  the  DMDC  file. 

2.  Before  taking  any  adverse  action 
based  on  the  information  received  from 
the  match,  SSA  agrees  to  provide 
written  notice  with  specific  details  to 
each  individual  for  whom  SSA  decides 
possible  adverse  action  may  be 
necessary.  SSA  will  inform  the 
individual: 

a.  That  SSA  has  received  information 
pertaining  to  receipt  of  an  annuity 
payment  which  indicates  that  an 
adverse  action  may  be  necessary  with  a 
description  of  the  confiicting  or  adverse 
information. 

b.  That  the  individual  has  30  days  in 
which  to  contest  and  respond  to  the 
adverse  information. 

c.  That,  unless  the  individual  notifies 
SSA  that  the  information  is  not  accurate 
within  30  days  from  the  date  of  the 
notice,  SSA  will  conclude  that  the  data 
provided  by  DMDC  is  correct  and  will 
make  the  necessary  adjustment  to  the 
individual's  SSI  pa>Tnent. 

d.  That  failure  to  respond  to  the 
notification  will  be  construed  as 
verification  of  the  data  provided  by 
DMDC  thereby  justifying  taking  adverse 
action. 

3.  After  independent  verification  and 
notice  under  subsection  (p)  of  the 
Privacy  Act,  SSA  will  make  all 
determinations  as  to  eligibility  of 
individual  applicants  for  or  recipients  of 
particular  benefits,  specific  amounts, 
and  any  adjustments  or  recovery  of 
payments  thereof. 

G.  INCLUSIVE  DATES  OF  THE 
MATCHING  PROGRAM:  This  computer 
matching  program  is  subject  to  review 
by  the  Office  of  Management  and 
Budget  and  Congress.  If  no  objections 
are  raised  by  either,  and  the  mandatory 
30  day  public  notice  period  for 
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comment  has  expired  for  this  Federal 
Register  notice  with  no  signiricaot 
advene  public  comments  in  receipt 
resulting  in  a  contrary  determination, 
then  this  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchange  of  daU 
30  days  after  the  date  of  this  published 
notice  at  a  nrmtually  agreeable  time  and 
will  be  repeated  on  an  annual  basis. 
Under  no  cirturastances  shall  the 
matching  program  be  implemented 
before  the  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  SSA  and  DKfDC.  the  matching 
program  will  be  in  effect  and  continue 
for  18  months  with  an  option  to  extend 
it  for  12  additional  months. 

H.  ADDRESS  FOR  RECEIPT  OF 
PUBUC  COKLKiESTS  OR  ISQUIRJES: 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Room  920. 
Arlington,  VA  22202-4502.  Telephone 
(703)607-2943. 
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ACnow:  Notice  of  a  new  computer 
matching  program  between  the  Office  of 
Personnel  Management  (OPM)  and  the 
Department  of  Defense  (DoD)  for  public 
comment. 


SU««ilA«t:  Subsection  te)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.Q  552a),  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  pubhc 
comment.  The  DoD.  as  the  mat(Jiing 
agency  under  the  Privacy  Act.  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
OPM  and  DoD  that  their  records  are 
being  matched  by  computer.  The 
objective  is  to  locate  OFiA  delinquent 
debtors  who  are  current  or  former 
Federal  employees  or  mihtary  members 
receiving  Federal  salary  or  benefit 
payments  ar«d  indebted  and  delinquent 
in  their  repa yi.nent  of  debts  owed  to  the 
United  States  Government  under  certain 
programs  administered  by  OPM.  The 
match  will  perroit  OPM  to  pursue  and 
:;ollect  the  debt  by  voluntary  repayment 
or  by  administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 


DATES:  This  proposed  action  will 
become  effiactive  December  20. 1993, 
and  the  computer  matching  will 
proceed  accordingly  without  further 
notice,  unless  comments  are  received 
which  would  resuh  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  raoeived  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director.  Defense  Privacy  Office.  Crystal 
Mall  4.  Room  920, 1941  Jefferson  Davis 
Highway.  Arhngton,  VA  22202-4502. 
Telephone  (703)  607-2943. 
SUPPLEMEWTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
OPM  and  DoD  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  t>>e  match  js  to  e.xchange 
personal  data  between  the  agencies  for 
debt  collection  from  defauhers  of 
obligations  owed  to  the  U.S. 
Government  held  by  OPM.  The  match 
will  yield  the  identity  and  locatimi  of 
those  debtors  within  the  Federal 
government  so  that  OPM  can  pursue 
recoupment  of  the  debt  by  voluntary 
payment  or  by  administrative  or  salary 
oi^  procedures  under  the  Debt 
Collecticm  Act  of  1982.  Computer 
matching  appeared  to  be  the  most 
efficient  and  effective  manner  to 
accomplish  this  task  with  the  least 
amouiit  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  OF^  and  Dr.D  is 
available  upon  request  to  the  public. 
Reouests  should  be  submitted  to  the 
address  caption  above  or  to  the  Quality 
Assurance  Division,  Retirement  and 
Insurance  Group,  1900  E  Strtel,  NW, 
Washington.  DC  20415. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computtr  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19,  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C  552a(r)  of  the  Privacy  Act. 
and  an  advaoce  copy  of  this  notice  was 
submitted  on  November  5, 1993.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Conunittee  on  Governmental  Afiairs  of 
the  Senate,  and  the  Administrator  of  the 


Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  OMB  Qrcular  No  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about 
Individuals."  dated  June  25. 1993  (58 
FT?  36075.  July  2. 1993).  The  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
effective  until  that  review  period  has 
elapsed. 

Dated:  November  12. 1993. 

L.  M.  BynuB, 

Alternate  OSD  Federal  Regis'^  Liotson 
Officer.  Deportment  of  Defense. 

COMPUTER  MATCHING  PROGRAM 
BETWEEN  THE  OFFICE  OF 
PERSONNEL  MANAGEMENT  AND  THE 
DEPARTMENT  OF  DEFENSE  FOR 
DEBT  COLLECTION 

A.  PARTICIPATING  AGENCIES: 
Participants  in  this  computer  matching 
program  are  the  Quality  Assurance 
Division,  Retirement  and  Insurance 
Group.  Office  of  Personnel  Management 
(OPM)  and  the  Defense  Manpower  Data 
Center  (DMDC)  of  the  Department  of 
Defense  (DoD).  The  OPM  is  the  source 
agency,  i.e..  the  agency  disclosing  the 
records  for  the  purpose  of  the  match. 
The  DMDC  is  the  specific  recipient 
agency  or  matching  agency,  i  e.,  the 
agency  that  actually  performs  the 
computer  matching. 

B  PURPOSE  OF  THE  WATtH.  The 
purpose  of  the  match  is  to  identify  and 
locate  OPM  delinquent  debtors  who  are 
current  or  former  Federal  employees  or 
military  members  receiving  any  Federal 
salary  or  benefit  payments  that  are 
indebted  and  delinquent  in  their 
repayment  of  debts  to  the  United  States 
Government  under  certain  programs 
administered  by  OPM  so  as  to  permit 
OPM  to  pursue  and  collect  the  debt  by 
voluntary  repayments  or  by 
administrative  or  salary  of^t 
procedures  under  the  provisions  of  the 
Debt  Collection  Art  of  1982. 

C.  AUTHORITY  FOR  CONDUCTING 
THE  MATCH:  The  legal  authority  for 
conducting  the  ma»ching  program  is 
contained  in  the  Debt  Collection  Act  of' 
1982  (Pub  L.  97-365),  31  U.S.C. 
Chapter  37,  Subchapter  I  (Genera!)  and 
Subchapter  D  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Coliectior,  and  Compromise.  31  U  S.C 
3716  Administrative  Offeet,  5  U.S.C. 
5514  lustaliment  deduction  for 
indebtedness  (salary  offset);  10  U.S.C. 
136,  Assistant  Secretaries  of  Defense, 
appointment  powers  and  duties;  Section 
206  of  Executive  Order  11222;  4  CFR 
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Chapter  11.  Federal  Claims  Collection 
Standards  (General  Accounting  Office  - 
Department  of  Justice);  5  CFR  550.1101 
-  550.1108  Collection  by  Offset  from 
Indebted  Government  Employees 
(0PM);  5  CFR  part  831.  subparts  M  and 
N  and  5  CFR  part  845,  subparts  B  and 
C,  as  applicable. 

D.  RECORDS  TO  BE  MATCHED:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  0PM  will  use  the  record  system 
identified  as  OPM/CENTRAL-1,  Civil 
Service  Retirement  and  Insurance 
Records,  last  published  in  the  Federal 
Register  at  58  FR  19154  on  April  12. 
1993.  and  revised  at  58  FR  41300  on 
August  3. 1993. 

2.  DoD  will  use  the  record  system 
identified  as  S322.ll  DMDC.  entitled 
"Federal  Creditor  Agency  Debt 
Collection  Data  Base."  last  published  in 
the  Federal  Register  at  58  FR  10875  on 
February  22. 1993. 

The  categories  of  records  in  the  OPM 
and  DoD  records  are  personnel 
employment  records.  The  categories  of 
individuals  in  the  OPM  system  consists 
of  active,  separated  and  retired  civilian 
employees.  The  DMDC  database, 
established  under  an  interagency 
agreement  between  DoD,  OPM,  OMB, 
and  the  Department  of  the  Treasury, 
consists  of  employment  records  of 
Federal  employees  and  military 
members,  active,  and  retired.  Both 
record  systems  involved  contain  an 
appropriate  routine  use  disclosure 
provision  required  by  the  Privacy  Act 
permitting  the  interchange  of  the 
affected  personal  information  between 
OPM  and  DoD.  These  routine  uses  are 
compatible  with  the  purpose  for 
collecting  the  information  and 
establishing  and  maintaining  the  record 
systems. 

E.  DESCRIPTION  OF  COMPUTER 
MATCHING  PROGRAM:  OPM.  as  the 
source,  will  provide  DMDC  with  a 
magnetic  tape  of  delinquent  debtors  in 
programs  the  OPM  administers.  The 
tape  will  contain  data  elements  of  name 
and  SSN  on  approximately  7  thousand 
individual  debtors.  Upon  receipt  of  the 
computer  tape  file  of  debtor  accounts, 
DMDC  as  the  recipient  matching  agency, 
will  perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  OPM  file 
against  the  DMDC  computer  data  base 
that  contains  information  on 
approximately  10  million  individuals. 
Matching  records,  "hits"  based  on  the 
SSN,  vriU  produce  the  member's  name, 
service  or  agency,  category  of  employee. 


salary  or  benefit  amounts,  and  cvurent 
work  or  home  address.  The  hits  will  be 
furnished  to  OPM.  OPM  will  be 
responsible  for  verifying  and 
determining  if  the  data  of  the  DMDC 
reply  tape  file  are  consistent  with 
OPM's  source  file  and  to  resolve  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  OPM  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match.  OPM  expects  to  recover  6.64 
million  dollars  out  of  the  41.5  million 
dollars  owed.  This  is  based  on  a  16 
percent  recovery  rate  probability. 

F.  INCLUSIVE  DA  TES  OF  THE 
MATCHING  PROGRAM:  This  computer 
matching  program  is  subject  to  review 
by  the  Office  of  Management  and 
Budget  and  Congress.  If  no  objections 
are  raised  by  either,  and  the  mandatory 
30  day  public  notice  period  for 
comment  has  expired  for  this  Federal 
Register  notice  with  no  significant 
adverse  public  comments  in  receipt 
resulting  in  a  contrary  determination, 
then  this  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchange  of  data 
30  days  after  the  date  of  this  published 
notice  at  a  mutually  agreeable  time  and 
will  be  repeated  on  an  annual  basis, 
unless  OMB  or  the  Treasury  Department 
request  a  match  twice  a  year.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  this  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  OPM 
and  DoD,  the  matching  program  will  be 
in  effect  and  continue  for  18  months 
with  an  option  to  extend  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  ADDRESS  FOR  RECEIPT  OF 
PUBUC  COMMENTS  OR  INQUIRIES: 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Room  920, 1941  Jefferson  Davis 
Highway,  Arlington.  VA  22202-4502^ 
Telephone  (703)  607-2943, 
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ACTION:  Notice  of  a  new  computer 
matching  program  between  the 
Department  of  Education  (ED)  and  the 
Department  of  Defense  (DoD)  for  public 
comment. 


summary:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD.  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
ED  and  DoD  that  their  records  are  being 
matched  by  computer.  The  record 
subjects  are  ED  delinquent  debtors  who 
may  be  current  or  former  Federal 
employees  or  military  members 
receiving  Federal  salary  or  benefit 
payments  and  indebted  and  delinquent 
in  their  repayment  of  debts  owed  to  the 
United  States  Government  under  certain 
programs  administered  by  ED  so  as  to 
permit  ED  to  pursue  and  collect  the  debt 
by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  November  20. 1993. 
and  the  computer  matching  will 
proceed  accordingly  without  further 
notice,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effiective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director.  Defense  Privacy  Office.  Crystal 
Mall  4.  Room  920. 1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
Telephone  (703)  607-2943. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C  552a).  the 
DoD  and  ED  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  ageiu:ies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection  from  defaulters  of 
student  loan  obligations  held  by  ED 
under  the  Debt  Collection  Act  of  1982. 
The  match  will  yield  the  identity  and 
location  of  the  debtors  within  the 
Federal  government  so  that  ED  can 
pursue  recoupment  of  the  debt  by 
voluntary  payment  or  by  administrative 
or  salary  offset  procedures.  Computer 
matching  appeared  to  be  the  most 
afficient  and  effiective  manner  to 
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accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  ctmcerned.  ft  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
reauirement. 

A  copy  of  the  ctmiputer  matching 
agreement  between  ED  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Debt 
Collection  and  Management  Assistance 
Service  (DCMAS).  Room  5118.  ROB-3. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Washington,  DC  20202- 
5320. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19,  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  November  8,  1993,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  0MB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals,' 
dated  June  25. 1993  (58  FR  36075.  July 
2, 1993).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 

Dated:  November  15, 1993. 

L  M.  Bynina, 

Alternate  OSD  Federul  Register  Liaison 

Officer,  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 
PROGRAM  BETWEEN  THE 
DEPARTMENT  OF  EDUCATION  AND 
THE  DEPARTMENT  OF  DEFENSE  FOR 
DEBT  COLLECTION 

A.  PARTICIPATING  AGENCIES: 
Participants  in  this  compmter  matching 
program  are  the  Debt  Collection  Service 
(DCS).  Department  of  Education  (ED) 
and  the  Defense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD).  The  DCS  is  the  source  agency, 
i.e.,  the  activity  disclosing  the  records 
for  the  purpose  of  the  match.  The  DMDC 
is  the  specific  recipient  activity  or 
matching  agency.  i.e..  the  agency  that 
actually  performs  the  computer 
matching. 


B.  PURPOSE  OF  THE  MA  TCH:  The 

f>urpose  of  the  match  is  to  identify  and 
ocate  ED  delinquent  debtors  who  are 
current  or  former  Federal  employees  or 
military  members  receiving  any  Federal 
salary  or  benefit  payments  that  are 
indebted  and  delinquent  in  their 
repayment  of  debts  to  the  United  States 
Government  under  certain  programs 
administered  by  ED  so  as  to  permit  ED 
to  pursue  and  collect  the  debt  by 
voluntary  repayments  or  by 
administretii'e  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

C.  AUTHORfFY FOR  CONDUCTING 
THE  MATCH.  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  31  U.S.C. 
Chapter  37.  Subchapter  I  (General)  and 
Subchapter  D  (Claims  of  the  United 
Stales  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C 
3716  Administrative  Offset,  5  U.S.C 
5514  Instalhnent  deduction  for 
indebtedness  (salary  offset):  10  U.S.C 
136,  Assistant  Secretaries  of  Defense, 
appointment  powers  and  duties;  section 
206  of  Executive  Order  11222;  4  CFR 
Chapter  II.  Federal  Claims  Collection 
Standards  (General  Accounting  Office  - 
Department  of  Justice);  5  CFR  550.1101 
-  550,1108  Collection  by  Offset  from 
Indebted  Government  Employees 
(OPM);  34  CFR  Part  30  -  Debt  Collection 
and  Part  31  -  Salary  Offset  for  Federal 
Employees  who  are  indebted  to  the 
United  States  Under  Programs 
Administered  by  the  Secretary  of 
Education. 

D.  RECORDS  TO  BE  MA  TCHED:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974.  as  amended.  5  U.S.C  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows:  ED  will  use  records  from  two 
systems  of  records.  Record  system 
identified  as  ia-40-0025.  entitled 
'NDSL  Student  Loan  Files-ED/OPE/ 
OSFA,'  last  published  in  the  Federal 
Register  at  47  FR  27884  on  June  28. 
1982,  and  record  system  identified  as 
18-40-0026,  entitled  'Guaranteed  Loan 
Program-Paid  Claims  File  ED/OPE/ 
OSFA,'  last  published  in  the  Federal 
Register  at  47  FR  27885  on  June  28. 
1982.  These  record  systems  will  be 
matched  against  the  DoD  record  system 
identified  as  8322.11  DMDC  enUtled 
"Federal  Creditor  Agency  Debt 
Collection  Data  Base,'  last  published  in 
the  Federal  Register  at  58  FR  10875  on 
February  22. 1993.  The  categories  of 
records  in  the  ED  systems  are  student 
loan  defaulters.  The  categories  of 
records  in  the  DoD  system  consists  of 


active  and  retired  military  members, 
including  the  reserve,  and  the  OPM 
government-wide  Federal  active  and 
retired  civilian  records.  All  the  record 
systems  involved  contain  an  appropriate 
routine  use  disclosiire  provision 
required  by  the  Privacy  Act  permitting 
the  interchange  of  the  affected  personal 
information  between  ED  and  DoD. 
These  routine  uses  are  compatible  with 
the  purpose  for  collecting  the 
information  and  establishing  and 
maintaining  the  record  systems. 

E.  DESCRIPTION  OF  COMPUTER 
MATCHING  PROGRAM:  DCS,  as  the 
source,  will  provide  DMDC  with  a 
magnetic  tape  of  individuals  delinquent 
in  repayment  of  ED  student  loans.  The 
tape  will  contain  data  elements  of  name 
and  SSN  on  approximately  3  million 
individual  debtors.  Upon  receipt  of  the 
computer  tape  file  of  debtor  accounts. 
DMDC  as  the  redpient  matching  agency, 
will  perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  ED  file 
against  a  DMDC  computer  data  base. 
The  DMDC  computer  data  base, 
established  under  an  interagency 
agreement  between  DoD,  OPM.  OMB 
and  the  Treasury  Department,  consists 
of  employment  records  of 
approximately  10  million  Federal 
employees  and  military  members,  active 
and  retired.  Matching  records,  'hits' 
based  on  the  SSN,  vnll  produce  the 
member's  name,  service  or  agency, 
category  of  employee,  salary  or  benefit 
amounts,  and  current  work  or  home 
address.  The  hits  will  be  furnished  to 
DCS.  DCS  will  be  responsible  for 
verifying  and  determining  if  the  data  of 
the  DMDC  reply  tape  file  are  consistent 
with  DCS's  source  file  and  to  resolve 
any  discrepancies  or  inconsistencies  on 
an  individual  basis.  DCS  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match.  DCS  expects  to  obtain  ciurent 
address  information  on  approximately 
40,000  Federal  employees/retirees  or 
military  members  having  student  loan 
obligations  held  by  ED. 

F.  INCLUSIVE  DATES  OF  THE 
MATCHING  PROGRAM:  This  computer 
matching  program  is  subject  to  review 
by  the  Office  of  Management  and 
Budget  and  Congress.  If  no  objections 
are  raised  by  either,  and  the  mandatory 
30  day  public  notice  period  for 
comment  has  expired  for  this  Federal 
Registar  notice  with  no  significant 
adverse  public  comments  in  receipt 
resulting  in  a  contrary  determination, 
then  this  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchai^e  of  data 
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30  days  after  the  date  of  this  published 
notice  at  a  mutually  agreeable  time  and 
will  be  repeated  on  a  six  month  basis. 
Under  no  circumstances  shall  the 
matching  program  be  implemented 
before  the  30  day  public  notice  period 
for  comment  has  elapsed  as  this  time 
period  cannot  be  waived.  By  agreement 
between  ED  and  DoD,  the  matching 
program  will  be  in  effect  and  continue 
for  IB  months  with  an  option  to  renew 
for  12  additional  months  unless  one  of 
the  parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement." 
G.  ADDRESS  FOR  RECEIPT  OF 

PUBLIC  co^d^^ENTS  or  inquiries: 

Director,  Defense  Privacy  Office,  Crystal 
Mall  4.  Room  920. 1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-4502. 
Telephone  (703)  607-2943. 

jFR  Doc.  93-28444  Filed  11-18-03;  8.45  am| 

BLUNCCOOC  $000-04-F 


Department  of  the  Klavy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Establishing  the 
U.S.  Navy  Mine  Warfare  Center  of 
Excellence;  Corpus  Christi/lngleskte 
Naval  Complex,  Corpus  Christ!,  TX 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Ad  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environn>ental  effects  of  establishing 
and  operating  a  Mine  Warfare  Center  of 
Excellence  (Center)  at  the  Corpus 
Christi/Ingleside  Naval  Complex. 
Corpus  Christi,  Texas. 

The  Navy  proposes  to  develop  the 
Center  by  collocating  its  mine  warfare 
assets  in  proximity  to  each  other.  This 
will  allow  for  comprehensive  air  and 
surface  mine  warfare  training.  The 
concept  of  the  Center  was  first  raised  in 
1989  by  SecTetary  of  the  Navy  Lawrence 
Garrett.  More  recently,  as  a  result  of 
several  deployments  against  actual  mine 
threats,  the  need  for  a  comprehensive 
training  regimen  which  includes  ail 
phases  of  mine  warfare  activities 
working  together  was  emphasized.  The 
Navy  proposed  to  develop  the  Center  at 
the  Corpus  Christi/Ingleside  Naval 
Complex,  Texas. 

Actions  to  be  addressed  in  the  EIS 
inciuda  both  new  construction  and 
general  operations  and  training. 
Proposed  actions  include:  Construction 
of  a  Magnetic  Silencing  Facility  (ship 
♦degaussing  and  deperming  facilities), 
construction  of  an  Aviation  Mine 


Counter  Measure  sled  ramp,  designation 
of  Mine  Warfare  Training  and  Operating 
Areas  (including  beech  and  offshore 
training  areas),  and  construction  of  a 
small  craft  pier.  Also  to  be  included  in 
the  EIS  are  those  construction  projects 
necessary  to  sup;>ort  mine  sweeping 
helicopter  squadrons  at  Naval  Air 
Station  Corpus  Christi  as  well  as 
construction  of  facilities  at  Naval 
Station  Ingleside. 

The  objective  of  the  EIS  is  the 
collection,  analysis  and  presentation  of 
data  in  sufficient  depth  to  compare  the 
various  alternatives  for  the  proposed 
Navy  actions  including  the  "No  Action" 
alternative.  Tlie  EIS  shall  be  of  sufficient 
detail  and  in-depth  analysis  to  assure 
that  primary  and  secondary  potentially 
significant  effects  that  may  result  fi^m 
the  action  have  been  identified  and 
discussed,  and  to  identify  reasonable 
mitigation  for  any  adverse  effects  that 
cannot  be  avoided.  Major  environmental 
issues  that  will  be  addressed  in  the  EIS 
include,  but  are  not  limited  to,  air 
quality,  water  quality,  wetlands, 
endangered  species,  cultural  resources, 
and  socioeconomic  impacts. 

The  Navy  will  initiate  a  process  for 
the  purpose  of  determining  the  scope  of 
issues  to  be  addressed  and  for 
Identifying  significant  issues  relative  to 
this  action.  The  Navy  will  hold  two 
public  scoping  meetings:  The  first,  on 
Tuesday,  December  7. 1993,  beginning 
at  7  p.m.  at  the  Flour  Bluff  ISD 
Auditorium.  2505  Wakiron  Road,  Flour 
Bluff.  Texas;  and  the  second,  on 
Wednesday,  December  8.  1993, 
beginning  at  7  p.m.  onboard  the  USS 
Lexington  Museum  on  the  Bay,  located 
just  offshore  from  the  Texas  State 
Aquarium,  Corpus  Christi,  Texas.  These 
meetings  will  also  be  advertised  in  local 
newspapers  in  advance  of  the  meetings. 

A  formal  presentation  will  precede 
requests  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  rei:eive  comments  from  the 
public  regarding  issues  of  concern.  It  is 
Important  that  federal,  state,  and  local 
agencies  and  interested  individuals  take 
this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  during  preparation  of  the  EIS. 
In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of.  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
and  comments  should  clearly  describe 
specific  issues  or  topics  which  the  EIS 
should  address.  Written  statements  and/ 
or  questions  regarding  the  scoping 
process  should  be  mailed  to: 


Commanding  Officer,  Southern 
Division.  Naval  Facilities  Engine«jring 
Command,  P.O.  Box  190010,  North 
Charleston,  SC  29429-9010  (Attn:  Will 
Sloger,  Code  203WS),  telephone  (803) 
743-0797.  All  comments  must  be 
received  no  later  than  December  23, 
1993. 

Dated:  November  18. 1993. 
Saundra  K.  Melancon, 
Alternate  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-28515  Filed  11-18-93;  8:45  nml 
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Intent  To  Prepare  an  Environmental 
Impact  Statenoent  for  the  Proposed 
Disposal  and  Reuse  of  Naval  Statioa 
Puget  Sound,  Seattle.  WA 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  disposal 
and  reuse  of  the  Naval  Station 
(NAVSTA)  Puget  Sound,  Seattle, 
Washington. 

In  accordance  with  reoommendaticmt 
of  the  1991  Base  Closure  and 
Realignment  Commission,  the  Navy 
plans  to  disestablish  NAVSTA  Puget 
Sound  at  Sand  Point.  Operations 
conducted  at  NAVSTA  Puget  Sound  are 
currently  relocating  to  other  Naval 
installations  located  in  the  Puget  Soui>d 
area.  The  proposed  action  involves  the 
disposal  of  land,  buildings,  and 
infrastructure  of  NAVSTA  Puget  Sound 
for  siibsequenl  reuse. 

The  reuse  of  NAVSTA  Puget  Sound  is 
being  studied  by  an  independent  Base 
Reuse  Committee  (BRC)  comprised  of 
the  City  of  Seattle,  the  Sand  Point 
Community  Liaison  Committee,  other 
local  governmental  agencies,  and 
private  citizens.  The  redevelopment/ 
reu.se  plan  to  be  developed  by  the  BRC 
will  be  the  basis  for  the  EIS.  The  draft 
BRC  plan  calls  for  a  multipurpose 
regional  center  with  expanded 
recreational,  educational,  and  cultural 
facilities,  and  affordable  housing.  The 
plan  includes  expansion  of  Magnuson 
Park  with  restoration  of  an  original 
wetlands  area  called  Mud  Lake;  a  new 
indoor  tennis  center,  a  pubfic  park  with 
a  sailing  center  and  access  to  Pontiac 
Bay;  an  education  and  community 
activities  area;  an  arts  center  with 
performing,  studio,  and  classroom 
spaces;  250  units  of  housing  for 
homeless  families  in  transition; 
allowance  for  future  expansion  of 
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University  of  Washington  student 
family  housing:  and  continuing  use  of 
existing  facilities  by  two  federal 
agencies. 

Other  reuse  alternatives  will  be 
developed  during  the  scoping  process 
and  analyzed  to  provide  facilities  and/ 
or  building  sites  for  potential  users.  The 
Muckleshoot  Indian  Tribe  has  proposed 
an  alternative  plan  that  calls  for  a  Native 
American  vocational  college  (5.000  to 
7,000  students);  marina  with  general 
public  recreational  access;  fisheries 
enhancement  facility;  restaurant;  light 
industry  spaces;  a  new  "grand  entrance" 
to  Magnuson  Park;  and  a  handicapped 
accessible  fishing  pond.  The  "no 
action"  alternative.  Navy  retention  of 
NAVSTA  Puget  Sound  land  and 
infrastructure  in  caretaker  status,  will  be 
addressed  in  the  EIS. 

However,  because  of  the  process 
mandated  by  the  B^^  Closure  and 
Realignment  Act.  selection  of  the  "no 
action"  alternative  would  be  considered 
outside  the  jurisdiction  of  the  Navy. 

The  EIS  will  address  the  potential 
environmental  impacts  associated  with 
new,  non-Federal  uses  proposed  for 
NAVSTA  Puget  Sound.  The  following 
are  known  areas  of  concern:  Effects  of 
new  development  at  Sand  Point  on  the 
natural  and  socioeconomic 
envirorunents,  effects  of  future  growth 
on  area  schools,  recreation  facilities, 
and  transportation  systems.  Major 
environmental  issues  that  will  be 
addressed  in  the  EIS  include,  but  are  not 
limited  to,  air  quality,  water  quality, 
wetlands,  endangered  species,  cultural 
resources,  transportation,  and 
socioeconomic  impacts. 

The  Navy  and  the  BRC  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the 
proposed  reuse  alternatives.  A  public 
scoping  meeting  is  scheduled  for 
Thursday,  December  9, 1993,  beginning 
at  7  p.m.,  at  the  National  Oceanic  and 
Atmospheric  Administration  facility, 
7600  Sand  Point  Way  NE.,  Building  9 
Theater,  Seattle,  Washington.  This 
meeting  will  be  advertised  in  local 
newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Navy 
representative  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 


asked  to  limit  their  oral  comments  to 
five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than 
December  30, 1993,  to:  Commanding 
Officer,  Engineering  Field  Activity 
Northwest,  Naval  Facilities  Engineering 
Command,  3505  NW.  Anderson  Hill 
Road.  Silverdale,  Washington,  98383- 
9130  (Attn:  Mr.  Don  Morris,  Code 
232DM),  telephone  (206)  396-5976. 

Dated:  November  16, 1993. 
Saundra  K.  Melancon, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-28516  Filed  ll-lS-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.  S4.116A;  S4.116B] 

Fund  for  the  Improvement  of 
Postsecondary  Education- 
Comprehensive  Program 
(Preappilcations  and  Applications) 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1994 

Purpose  of  program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  applicants:  Institutions  of 
higher  education  or  combinations  of 
such  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Deadline  for  transmittal  of 
preapplications:  January  16, 1994. 

Deadline  for  transmittal  affinal 
applications:  April  19, 1994. 

Note:  All  applicants  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
application. 

Deadline  for  intergovernmental 
review:  June  20, 1994. 

Applications  available:  November  19, 
1993. 

Available  funds:  The  Fund  for  the 
Improvement  of  Postsecondary 
Education  FY  1994  appropriation  is 
$17,372,000.  Of  this  amount,  it  is 
anticipated  that  approximately 
$4,500,000  will  be  available  for  an 
estimated  66  new  awards  under  the 
Comprehensive  Program. 

Estimated  range  of  awards:  $15,000  to 
$150,000  per  year. 


Estimated  average  size  of  awards: 
$70,000. 
Estimated  number  of  awards:  66. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  period:  Up  to  36  months. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77.  79.  80,  82,  85. 
and  86,  with  the  exceptions  noted  in  34 
CFR  630.4(b);  and  (b)  The  regulations 
for  this  program  in  34  CFR  Part  630. 

Priorities  '' 

Under  34  CFR  75.105(c)(3V34  CFR 
630.12  and  34  CFR  630.11(a),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Absolute  Priority 

Projects  to  improve  postsecondary 
education  opportunities.  Under  34  CFR 
75.105(c)(1)  and  34  CFR  630.12,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Applications 
•to  ensure  that  initial  access  to  higher 
education  is  made  more  meaningful  by 
improving  retention  and  graduation 
rates  without  compromising  academic 
standards,  including  retention  of 
members  of  underrepresented  minority 
groups  at  the  undergraduate  and 
graduate  level. 

Invitational  Priority  2 — ^Applications 
to  improve  the  quality,  accessibility, 
and  retention  rates  of  colleges  and 
universities  by  helping  them  cooperate 
with  elementary  and  secondary  schools 
in  the  following  areas:  (i)  the  pre-service 
and  in-service  education  of  school 
teachers  and  administrators;  (ii) 
articulation  of  school  and  postsecondary 
curricula  between  schools  and  colleges; 
(iii)  the  strengthening  of  incentives  for 
schools  to  offer,  and  for  their  students 
to  excel  in,  sound  academic  programs. 

Invitational  Priority  3 — Applications 
to  encourage  institutions  of  higher 
education  to  join  with  employers  and 
secondary  schools  in  the  development 
of  new  models  for  integrating  work  and 
learning. 

Invitational  Priority  4 — Applications 
to  support  curriculum  reforms  at  the 
undergraduate,  graduate,  and. 
professional  levels  that  will  help 
students  combine  professional  and 
technical  expertise  with  an 
understanding  of  human  diversity. 
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Invitational  Priority  5 — ^Applications 
to  make  campus  culture  more  conducive 
to  academic  progress  by  all 
posttecondary  students. 

Invitatinnol  Priority  6— Applications 
to  develop  faculty  as  professionals  by: 
(i)  improving  the  preparation  for 
teaching  of  Ph.D.  candidates  planning 
careers  in  teaching  at  the  postsecondary 
level;  (ii)  recognizing  and  rewarding 
effeqtive  teactiing  through  appointment, 
promotion,  and  compensation  policies; 
(iii)  developing  more  effective  methods 
of  pdstsecondary  instruction;  and  (iv) 
providing  new  opportunities  for  faculty 
to  stay  current  with  developments  in  the 
broad  range  of  areas  they  typically 
leach. 

Invitational  Priority  7— Applications 
to  experiment  with  new  ways  to 
maintain  the  quality  and  accessibility  of 
education  despite  shrinking  resources. 

Invitational  Priority  8— Applications 
to  disseminate  properly  researched  and 
documented  solutions  to  national 
problems  in  higher  education  from  their 
original  sites  to  other  institutions. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Address  an  important  problem  or 
need; 

(2)  Represent  an  improvement  upon, 
or  important  departure  firom,  existing 
practice; 

(3)  Involve  learner-centered 
imprtjvements; 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
usefuiin  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(5)  fncrease  the  cost-effectiveness  of 
services. 

(b)  Fpnsibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by,  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 


(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project:  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  or]ganizations  are 
committed  to  the  success  of  the. 
proposed  project,  as  evidenced  by,  for 
example — 

(i)  Contribution  of  resources  by  the 
applicant  and  by  participating 
organizations; 
(li)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 
the  proposed  project  beyond  the  period 
of  funding  (unless  the  project  would  be 
self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
apphcation  to  determine  whether 
suppwrt  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

Under  630.32,  the  Secretary 
determines  the  methods  that  mil  be 
used  in  applying  the  selection  criteria. 

For  preapplications  (preliminary 
applications),  the  Secretary  will  give 
greater  weight  to  the  selection  criteria 
under  Significance  for  Postsecondary 
Education.  The  Secretary  will  give  equal 
weight  to  Feasibility,  and 
Appropriateness  of  funding  projects.  For 
final  applications  (final  applications), 
all  criteria  are  equally  important.  Within 
each  of  these  criteria,  the  Secretary  gives 
equal  weight  to  each  of  the  subcriteria. 
In  applying  the  criteria,  the  Secretary 
first  analyzes  a  preapplication  or 
application  in  terms  of  each  individual 
criterion  and  subcriterion.  The  Secretary 
then  bases  the  final  judgment  of  an 
application  on  an  overall  assessment  of 
the  degree  to  which  the  applicant 
addresses  all  selection  criteria. 

For  applications  or  information 
contact:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Room  3100,  ROB-3, 
Washington,  D.C  20202-5175. 
Telephone:  (202)  205-0104  to  order 
applications;  or  (202)  708-5750  for 
information. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Sen-ice  (FIRS)  at  l-800-«77-fl339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Program  aulliority:  20  U.S.C  1135-1135a- 
3. 


Dated:  Novembtff- 16. 1993. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc  93-2*97  Filed  11-18-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

[Docket  No.  FE  CAE  93-2S-Certiflcation 
Notice— 12S] 

Notice  of  Filing  Certlftcation  of 
Compliance:  Coal  Capability  of  New 
Electric  PotMerplant;  Powoiptant  and 
Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 


SUMMARY:  Portland  General  Electric 
Company  has  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  PowerplaBt  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection  upon  request  in  the  Office  of 
Fuels  Programs,  Fossil  Eneigy,  rocrni 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW:, 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPt-EMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  fadUties  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  ahemate  hxel. 
Such  certification  establisbe« 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  Uiat  a 
certification  has  lM>en  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  accordance  with 
section  201(d). 

(Jwner  Portland  General  Electric 
Company 
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Operator:  Portland  General  Electric 
Company 

Location:  Near  the  Qty  of  Boardman. 
Oregon 

Plant  Configuration:  G)mbined  cycle 

cogeneration 
Capacity:  442  megawatts 
Fuel:  Natural  gas 
Purchasing  Utilities:  Portland  General 

Electric  System 

Expected  In-Service  Date:  December  31. 
1996 

Issued  in  Washington.  DC.,  November  15. 
1993. 

Anthony  J.  Como, 

Director.  Office  of  Coal  fr  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  93-28512  Filed  11-18-93:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No*.  QF94-15-000,  et  a<.] 

Massachusetts  Institute  of  Technology 
(MIT),  et  al.;  Electric  Rate,  Small  Poster 
Production,  and  Interiocking 
Directorate  Filings 

November  15. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Massachusetts  Institute  of 
Technology  (MIT) 

(Docket  No.  QF94-1 5-000) 

On  November  8, 1993.  Massachusetts 
Lnstitute  of  Technology  (MIT)  of  77 
Massachusetts  Avenue,  Cambridge, 
Massachusetts  02139-4307,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  on  the  MIT  campus  in 
Cambridge,  Massachusetts,  and  will 
consist  of  a  combustion  turbine 
generator  and  a  heat  recovery  boiler 
equipped  with  supplemental  firing 
capability.  Steam  recovered  from  the 
facility  will  be  used  for  heating  and 
cooling  campus  buildings.  The  primary 
energy  source  will  be  natural  gas.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  will  be  22  MW. 
Installation  of  the  facility  began  in  the 
summer  of  1993. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Boston  Edison  Co. 

[Docket  No.  Bk94-1 28-000) 

Take  notice  that  on  November  8. 
1993.  Boston  Edison  Company  (Edison) 
tendered  for  filing  a  Service  Agreement 
for  Reading  Municipal  Light  Department 
(Reading),  under  its  FERC  Electric 
Tariff.  Original  Volume  No.  2.  Finn 
Transmission  Service  (the  Tariff).  The 
Service  Agreement  and  its 
accompanying  Exhibit  C  specify  the 
amount  and  duration  of  transmission 
service  required  by  Reading  under  the 
Tariff. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Service  Agreement  to  become 
effective  as  of  the  commencement  date 
of  the  transaction  to  which  it  relates, 
November  1. 1993. 

Edison  states  that  it  has  served  the 
filing  on  Reading  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  November  29. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER93-942-0001 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
November  9. 1993.  tendered  for  filing 
pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR  35.12 
(1993).  an  amendment  to  its  initial  rate 
schedule  that  was  filed  on  September 
10. 1993  in  the  above-referenced  docket. 
NYSEG's  filing  in  this  docket  pertains  to 
NYSEG's  sale  of  up  to  10  MW  of  energy 
to  Buriington  Electric  Department 
(BED).  The  current  filing  is  being  made 
at  Commission  Staffs  request,  and 
explains  various  aspects  of  the 
agreement  and  modifies  certain 
provisions  of  appendices  A  and  B  of  the 
agreement.  Transactions  under  the 
agreement  commenced  on  September 
13, 1993  and  terminated  on  October  27, 
1993. 

NYSEG  requests  that  September  13. 
1993  be  allowed  as  the  effective  date  of 
this  filing  and  requests  waiver  of  the  60- 
day  notice  requi'^ment. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission.  Vermont  Public  Service 
Board,  and  BED. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PSI  Energy,  Inc. 

(Docket  No.  ER93-840-000J 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  November  8. 1993.  tendered  for  filing 
a  Attachment  to  the  Third  Supplemental 


Agreement  to  the  Interim  Scheduled 
Power  Agreement  between  Wabash 
Valley  Power  Association.  Inc.  and  PSI 
to  the  FERC  Filing  in  Docket  No.  ER93- 
840-000  to  comply  with  a  FERC  Staff 
request. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association.  Inc. 
and  the  Indiana  Utihty  Regulatory 
Commission. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER94-1 34-000) 

Take  notice  that  on  November  9, 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  rate 
schedule  change  to  Rate  Schedule  FERC 
No.  79,  between  PG&E,  the  Western 
Area  Power  Administration  (Western), 
and  the  Trinity  PubUc  Utility  District 
(TPUD). 

PG&E's  filing  submits  a  Memorandum 
of  Agreement  No.  03-SAO-10152, 
entitled  The  Memorandum  of 
Agreement  Between  Trinity  County 
Public  Utilities  District,  and  Pacific  Gas 
and  Electric  Company  and  United  States 
Department  of  Energy  Western  Area 
Power  Administration  (Agreement 
10152),  to  the  Commission.  Agreement 
10152  sets  forth  the  mechanism  under 
which  TPUD  was  served  while  PG&E 
performed  scheduled  maintenance  on  a 
segment  of  its  transmission  system  on 
October  22, 1993.  A  related  Operating 
Agreement  and  a  related  Letter 
Agreement  were  filed  as  well. 

PG&E  requested  the  appropriate 
waivers,  seeking  to  have  the  rate 
schedule  change  become  effective  on 
October  22. 1993.  The  rate  schedule  is 
requested  to  be  effective  only  until  the 
completion  of  the  scheduled 
maintenance. 

Comment  date:  November  29. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa-Illinois  Gas  and  Electric  Co. 

(Docket  No.  ER94-131-0001 

Take  notice  that  Iowa-Illinois  Gas  and 
Electric  Company  (Iowa-Illinois),  206 
East  Second  Street,  P.O.  Box  4350. 
Davenport.  Iowa  52808,  on  November  8, 
1993,  tendered  for  filing  pursuant  to 
§  35.12  of  the  Regulations  under  the 
Federal  Power  Act  an  initial  rate 
schedule  consisting  of  Facilities 
ScJiedule  No.  5  dated  October  25, 1993 
(Facilities  Schedule)  to  Facilities 
Agreement  dated  October  29, 1973 
between  Iowa-Illinois  and  Com  Belt 
Power  Cooperative  (Com  Belt). 

Iowa-Illinois  states  that  the  Facilities 
Schedule  provides  for  Com  Belt  to 
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deliver  energy  required  at  Iowa-Illinois' 
Substation  V  to  the  point  of  connection 
between  Iowa-Illinois  and  Com  Belt  as 
described  in  the  Facilities  Schedule  and 
for  Iowa-Illinois  to  deliver  an  equivalent 
amount  of  energy  including  losses  on  a 
schedule  basis  to  G)m  Belt  at  Com 
Belt's  Webster  Substation  at  161  Kv.  The 
Facilities  Schedule  also  provides  for  the 
construction  of  facilities  necessary  to 
provide  for  these  transactions,  the 
wheeling  rate  to  be  charged  by  Com  Belt 
and  a  contribution  in  aid  of  construction 
by  Iowa-Illinois. 

The  Facilities  Schedule  will  be 
effective  for  a  ten  (10)  year  term 
commencing  upon  the  later  of  the 
effective  date  of  the  acceptance  for  filing 
of  the  Facilities  Schedule  by  the 
Commission  or  the  in-service  date  of 
certain  facilities  described  in  the 
Facilities  Schedule.  The  Facilities 
Schedule  will  continue  in  effect 
thereafter  subject  to  termination  upon 
three  (3)  years  notice. 

lowa-Iilinois  requests  the  Commission 
to  accept  the  Facilities  Schedule  for 
filing  not  later  than  January  15, 1994. 

Copies  of  the  filing  were  served  upon 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  Com  Belt. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Black  Hills  Corp. 

jDocket  No.  ER94-1 30-0001 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  November  8. 
1993,  tendered  for  filing  an  Agreement 
for  Relocation  of  Lines  and  Joint  Use  of 
Transmission  System,  dated  July  21, 
1992  (Agreement),  entered  into  between 
Black  Hills  and  Tri-County  Electric 
Association,  Inc.  (Tri-County). 

The  reasons  for  the  Agreement  are  to 
provide  for  the  relocation  of  certain  69 
kv  transmission  lines  of  Tri-County  to 
accommodate  surface  coal  mining  and 
to  provide  for  the  interconnection  of 
Neil  Simpson  Unit  No.  2,  an  80  MW 
coal-fired  electric  power  plant  under 
construction  by  Black  Hills  to  what  are 
defined  as  Joint  Use  Facilities  under  the 
terms  of  the  Agreement.  The  Agreement 
further  provides  for  the  exchange  of 
breaker  positions,  the  obligation  of 
Black  Hills  to  operate  and  maintain  the 
Joint  Use  Facilities  and  the  sharing  of 
costs  between  Black  Hills  and  Tri- 
County. 

Copies  of  the  filing  were  provided  to 
Tri-Oaunty,  Basin  Electric  Power 
Cooperative.  Rushmore  Electric  Power 
Cooperative.  Inc.,  Black  Hills  Electric 
Cooperative.  Inc.,  Butte  Electric 


Cooperative.  Inc..  PacifiCorp,  the  South 
Dakota  Public  Utilities  Commission,  the 
Wyoming  Public  Service  Commission, 
and  the  Montana  Public  Service 
Commission. 

Black  Hills  has  requested  that  further 
notice  requirements  be  waived  and  the 
acceptance  of  the  Agreement  for  filing 
be  entered  forthwith. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tbis  notice. 

8.  Wisconsin  Power  and  Light  Co. 

[Docket  No.  ER94-135-O001 

Take  notice  that  on  November  9. 
1993,  Wisconsin  Power  and  Light 
Company  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
two  Letter  Agreements  between 
Wisconsin  Power  and  Light  Company 
(WP&L)  and  Water  Works  and  Ughting 
Commission  (WWLC).  Under  the 
Negotiated  Capacity  Agreement.  WP&L 
will  make  capacity  and  associated 
energy  available  to  WWLC  with 
negotiated  degress  of  firmness,  variable 
capacity  charges,  and  variable  time 
duration.  Under  the  Emergency  Energy 
Agreement,  WP&L  will  make  emergency 
energy  available  to  WWLC  in  quantities 
that,  in  WP&L's  sole  judgment,  it  can 
supply. 

Wisconsin  Power  and  Light 
respectfully  requests  a  Waiver  of  Notice 
and  an  effective  date  of  January  1, 1994, 
which  is  the  earliest  time  that  the 
Parties  may  begin  transactions,  else  an 
effective  date  sixty  (60)  days  from  the 
date  of  filing. 

A  copy  of  the  filing  has  been  served 
on  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Iowa  Southern  Utilities  Co. 

[Docket  No.  ER94-9»-000| 

Take  notice  that  Iowa  Southem 
Utilities  Company  (ISU)  on  November  1. 
1993,  tendered  for  filing  an 
Interconnection  Contract,  dated  August 
14, 1989,  between  ISU  and  the  United 
States  Department  of  Energy.  Western 
Area  Power  Administration  (WAPA). 
Iowa  Southem  requests  the 
Commission,  pursuant  to  the  amnesty 
provisions  issued  in  the  Final  Order  in 
Docket  PL93-2-O02,  to  waive  its  prior 
notice  requirements  and  authorize  an 
effective  date  for  the  Agreement  of 
August  14. 1989. 

A  copy  of  the  filing  was  served  upon 
Iowa  State  Utilities  Board  and  WAPA. 

Comment  dote:  November  29,  1993,  in 
accordance  with  Standeu-d  Paragraph  E 
at  the  end  of  this  notice. 


10.  Montaup  Electric  Co. 


[Docket  No.  ER94-9&-000I 

Take  notice  that  on  November  1, 
1993,  Montaup  Electric  Company 
(Montaup  or  the  Compwny)  tendered  for 
filing  rate  schedule  revisions 
incorporating  the  1994  forecast  billing 
rate  for  its  purchased  capacity 
adjustment  clause  (PCAC)  for  all- 
requirements  service  to  Montaup's 
affiliates  Eastern  Edison  Company 
(Eastern  Edison)  in  Massachusetts  and 
Blackstone  Valley  Electric  Company 
(Blackstone)  in  Rhode  Island  and 
contract  demand  service  to  one  affiliate 
Newport  Electric  Corporation  and  two 
non-affiliated  customers:  The  Town  of 
Middleborough  in  Massachusetts  and 
the  Pascoag  Fire  District  in  Rhode 
Island.  The  new  forecase  billing  rate  is 
$14,00231/kW-Mo.  Montaup  requests 
that  the  new  rate  become  effective 
January,  1994  in  accordance  with  the 
PCAC. 

Montaup's  filing  was  served  on  the 
affected  customers,  the  Attorneys 
General  of  Massachusetts  and  Rhode 
Island,  the  Rhode  Island  Public  Utilities 
Commission  and  the  Massachusetts 
Deoartment  of  Public  Utilities. 

Comment  date:  November  29. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER94-1 32-000) 

Take  notice  that  on  November  8. 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  Enabling 
Agreement  between  Westem  Area 
Power  Administration,  Sacramento  Area 
Office  (Westem)  and  PG&E.  This 
Enabling  Agreement  documents  that 
Westem  has  under  contract  with  PG&E 
control  area  services  as  necessary  to 
allow  its  participation  in  the  Western 
Systems  Power  Pool  (WSPP),  and 
explains  how  WSPP  transactions  will  be 
integrated  into  the  existing  Westem- 
PG&E  contractual  relationships.  This 
Enabling  Agreement  also  specifies  that 
participation  in  the  WSPP  does  not 
change  the  rights  and  obligations 
contained  within  the  pre-existing  PG&E- 
Westem  Agreement. 

Copies  of  this  fifing  have  been  served 
upon  Westem,  WSPP  and  the  Califomia 
Public  Utility  Commission. 
.    Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Massachusetts  Electric  Co. 

[Docket  No.  ER94-1 29-000) 

Take  notice  that  Massachusetts 
Electric  Company  (Mass.  Electric),  on 
November  8, 1993,  tendered  for  filing  a 
proposed  distribution  agreement  with 
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the  Massachu<>etts  Bay  Transportation 
Aothority  (MUTA).  The  agreement 
would  provide  firm  distribution  service 
to  the  MBTA  over  Mass.  Electric's 
primary  distribution  system. 

Mass.  Electric  requests  that  the 
proposed  agreement  be  permitted  to 
become  effective  on  January  15, 1994. 

A  copy  of  the  filing  has  been  served 
upon  the  MBTA  and  the  Massachusetts 
Dej  artment  of  Public  Utilities. 

Comment  date:  November  29. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  MoDlaup  Electric  Co. 

iDocket  No.  ER94-97-0001 

Take  notice  that  on  November  1. 
1993,  Montaup  Electric  Company 
(Montaup  or  tfie  Company)  filed,  as  an 
informational  filing,  a  report  titled 
Conservation  and  Load  Management 
Annual  Report  Information  Filing,  and 
Projected  Revenue  Requirements — 
October  29,  1993— describing  the 
activities  performed'by  Montaup  in 
designing,  implementing,  monitoring 
and  evaluating  Conservation  and  Load 
Management  (C&LM)  programs  as  part 
of«  cooperative  effort  at  the  state  level 
in  Massachusetts  and  Rhode  Island. 
This  informational  filing  is  required 
under  the  revised  C&LM  clause  which 
was  approved  by  the  Commission  in 
Docket  No.  ER93-080  on  May  4.  1993, 
and  which  is  contained  in  Montaup's 
wholesale  rate  scliedules  for  services  to 
its  affiliates.  Eastern  Edison  Company 
(Eastern  Edison)  in  Massachusetts  and 
Blackstone  Valley  Electric  Company 
(Blackstone)  and  Newport  Electric 
Corporation  (Newport)  in  Rhode  Island. 
The  informational  filing  establishes 
estimated  C&LM  costs  to  be  used  under 
the  adjustment  mecJianism  effective 
January  1, 1994,  subject  to  subsequent 
true-up. 

Under  the  C&LM  mechanism,  the 
adjustments  becomes  final  unless 
protests  are  filed  or  an  investigation 
ordered  within  90  days  of  the  filing  of 
the  report.  The  90-day  period  allows 
time  for  any  issues  to  be  resolved. 
Accordingly,  the  time  for  filing  protests 
is  set  at  January  31, 1994. 

Comment  date:  November  29. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  "nd  of  this  notice. 

14.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER94-1 54-000) 

Take  notice  that  on  November  9, 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  fijing  a  supplement 
to  its  November  17, 1992  filing  in  this 
docket  pursuant  to  FERC  staffs 
December  22. 1992  request  for 
supplemental  information  for 


Agreement  Nos.  7. 10. 11, 13, 14. 15, 16, 
17,  18,19,  28,  29,  30  and  31. 

Copies  of  this  filing  have  been  served 
upon  the  parties  on  the  service  list 
including  the  California  Public  Utilities 
Commission. 

Comment  date.- November  29, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
Secretary. 
IFR  Doc.  93-28469  Filed  11-18-93;  8:45  ami 

BiLUNQ  COOC  C717-«1-» 

[Docket  No.  ER94-1 38-000,  el  ai.] 

Portland  General  Electric  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

November  12, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Portland  General  Electric  Co. 

IDocket  No.  ER94-1 38-0001 

Take  notice  that  on  November  10, 
1993,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  the 
One  Year  Share-the-Shortage  Agreement 
(the  Agreement)  among  the  following 
parties:  Idaho  Power  Company;  The 
Montana  Power  Company;  PacifiCorp; 
Portland  General  Electric  Company; 
Puget  Sound  Power  &  Light  Company; 
The  Washington  Water  Power  Company; 
Bonneville  Power  Administration; 
Public  Utility  District  No.  1  of  Chelan 
County;  Public  Utility  District  No.  1  of 
Cowlitz  County;  Public  Utility  District 
No.  1  of  Douglas  County;  Public  Utility 
District  No.  2  of  Grant  County:  Public 
Utility  District  No.  1  of  Pend  Oreille 
County;  The  Eugene  Water  &  Electric 
Board;  City  of  Seattle  acting  by  and 


through  its  City  Light  Department;  City 
of  Tacoma  acting  by  and  through  its 
Public  Utilities  Department. 

PGE  states  that  tne  Agreement  relates 
to  service  for  the  purpose  of  alleviating 
energy  shortages  of  one  or  more  of  the 
parties  to  the  agreement  and  to  help 
ensure  that  all  of  the  parties  can  meet 
their  obligations  to  serve  their 
respective  retail  customer  loads.  PGE 
further  states  that  a  copy  of  the  filing 
was  served  upon  the  parties  to  the 
Agreement.  PGE  states  that  under  the 
provisions  of  18  CFR  35.11,  the  parties 
request  that  the  Commission  grant 
waiver  of  the  notice  requirements  of  18 
CFR  35.3  to  allow  the  agreement  to  take 
effect  as  early  as  December  1. 1993. 

Comment  date:  November  22,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  Utilities  Service 

IDocket  Nos.  ER93-867-O00  ER93-884-o66 
ER93-901-0OO  ER93-913-OOOJ 

Take  notice  that  on  November  1, 
1993,  Northeast  Utilities  Service 
Company  (NUSCO)  tendered  for  filing  a 
response  to  a  deficiency  letter  issued  by 
the  Commission  Staff  and  Amendments 
to  four  Service  Agreements  provide  for 
transmission  to  the  NU  System 
Companies  for  their  power  sales  to 
South  Hadley  Electric  Light  Department, 
Georgetown  Municipal  Light 
Department,  Middleton  Municipal 
Electric  Department  and  Vermont  Public 
Power  Supply  Authority.  NUSCO  does 
not  foresee  the  incurrence  of  Out  of  Rate 
Costs  associated  with  this  transmission 
service.  NUSCO  states  that  this  filing  is 
in  accordance  with  the  Commission's 
filing  requirements  and  that  copies  of 
the  filing  have  been  mailed  to  South 
Hadley,  Georgetown,  Middletown  and 
Vermont  Public  Power  Supply 
Authority. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  California  Edison  Co. 

(Docket  No.  ER91-201-0031 

T^ke  notice  that  on  October  29, 1993, 
Southern  California  Edison  Company 
tendered  for  filing  its  compliance  filing 
tin  the  above-referenced  docket. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Co. 

IDocket  No.  ER93-65&-O00J 

Take  notice  that  on  November  5. 
1993,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  information  in 
response  to  Staffs  request  for 
clarification  related  to  APS'  filings  in 
this  Docket. 
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Copies  of  this  filing  have  been  served 
upon  the  Yuma  Cogeneration  Associates 
and  the  Arizona  Corporation 
Commission. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  WestPIains  Energy,  a  division  of 
UtiliCorp  United,  Inc. 

iDocket  No.  ER94-127-000I 

Take  notice  that  on  November  5, 
1993,  WestPIains  Energy,  a  division  of 
UtiliCorp  United,  Inc.  (WestPIains) 
tendered  for  filing  revised  full 
requirements  contracts  between 
WestPIains  and  the  cities  of  Cimarron. 
Holyrood  and  Montezuma  Kansas.  Each 
of  these  cities  currently  takes  full 
requirements  service  pursuant  to 
Service  Schedule  8a-MWH-5.  Under 
the  new  agreements,  each  city  will  take 
service  pursuant  to  existing  Service 
Schedule  89-MWH-5. 

Given  the  impending  expiration  dates 
for  the  existing  contracts  with  each  of 
the  cities.  WestPIains  requests  that  the 
subject  agreements  be  made  effective  as 
soon  as  practicable,  but  in  no  event  later 
than  60  days  from  the  date  of  this  filing. 

A  copy  of  the  filing  was  served  upon 
each  of  the  cities  and  the  Kansas 
Corporation  Commission. 

Comment  date:  November  29. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs ' 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Enei^gy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-28471  Filed  11-18-93;  8:45  am) 

BILUMO  CODE  B717-01-P 


[Docket  No.  CP93-258-001,  et  al.J 

Mojave  Pipeline  Company,  et  al. 
Natural  Gas  Certificate  Filings 

November  12, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mojave  Pipeline  Co. 

IDocket  No.  CP93-258-001I 

Take  notice  that  on  November  8. 
1993.  Mojave  Pipeline  Company 
(Mojave)  filed  in  Docket  No.  CP93-258- 
001,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Rule  215  of 
the  Rules  of  Practice  and  Procedure  of 
the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
amendment  to  its  initial  application  for 
a  certificate  of  public  convenience  and 
necessity,  filed  March  17, 1993,  in 
Docket  No.  CP93-25&-OO0.  all  as  more 
"fully  set  forth  in  the  amendment  to  the 
application  on  file  with  the  Commission 
and  open  for  public  inspection. 

On  March  17, 1993,  Mojave  filed  an 
application  for  an  optional  certificate  of 
public  convenience  and  necessity  to 
construct,  install,  and  operate  certain 
pipeline,  compression  and  related 
facilities  for  the  purpose  of  extending  its 
pipeline  into  central  and  northern 
Cahfomia  (the  Northward  Expansion). 
To  facilitate  the  transportation  of  gas  to 
these  new  markets,  Mojave's  application 
also  proposed  to  expand  Mojave's 
existing  mainline  through  the  addition 
of  looping  and  compression.  Mojave 
requested  the  Commission  issue  e 
certificate  prior  to  April  1, 1994,  in 
order  to  meet  the  projected  in-service 
date  of  April  1,1995. 

In  its  initial  application,  Mojave 
submitted  for  Commission  review  two 
alternative  designs  for  the  Northward 
Expansion  facilities.  Under  the  first 
alternative  (Case  1),  Mojave  proposed  to 
construct  a  475  MMcf/d  expansion  on  a 
stand-alone  basis,  requiring  the 
construction  of  new  mainline  and 
related  facilities  and  additional  looping 
on  Mojave's  existing  facilities,  as  well  as 
a  number  of  additional  meter  stations. 
Under  the  second  alternative  (Case  2), 
Mojave's  proposed  475  MMcf/d 
expansion  would  be  built  in 
conjunction  with  a  proposed  expansion 
by  Kern  River  Gas  Transmission 
Company  (Kern  River)  of  452  MMcf/d. 
Kern  River's  proposal  is  currently 
pending  review  at  Docket  No.  CP92- 
198-000. 

Mojave  states  that  five  categories  of 
modifications  are  being  made  by  this 
amendment.  The  first  category  concerns 
modifications  to  three  exhibits  that 
result  fit)m  a  change  in  Mojave's 
ownership.  The  second  category 


concerns  certain  modifications  to  the 
Construction.  Operation  and 
Maintenance  Agreement  (CO&M) 
between  Kem  River  and  Mojave. 

Mojave  states  that  the  third  category 
concerns  modifications  that  are  being 
made  to  reflect  Mojave's  decision  to 
consolidate  and  relocate  certain 
compression  facilities  required  for 
expansion,  which  results  in  additional 
looping  of  existing  facilities. 
Specifically,  Mojave  states  that  it 
modifies  its  Case  1  to  replace  the  two 
separate  gas  turbine  compressor  stations 
with  a  single  compressor  station  having 
three  electric  motor-driven  compressors 
located  on  the  Common  Facilities 
immediately  downstream  of  Daggett. 
Mojave  states  that  there  are 
environmental  benefits  associated  with 
this  modification.  Mojave  also  proposes 
to  increase  its  looping  under  Case  1  by 
31.2  miles  and  by  approximately  37.1 
miles  under  Case  2. 

Mojave  states  that  the  fourth  category 
of  modifications  concerns  certain  minor 
facilities  changes  that  are  being  made  to 
meet  customer's  stated  needs. 
Specifically,  Mojave's  amendment 
eliminates  two  segments  which  were 
originally  proposed:  the  Benecia  and 
Fairfield  segments.  Mojave  states  that 
these  modifications  also  should  further 
optimize  and  reduce  the  environmental 
impacts  of  Mojave's  proposal.  The 
modifications  result  in  the  relocation 
and  elimination,  and  some  resizing,  of 
a  limited  number  of  facilities.  In 
addition,  certain  meter  stations  are 
being  relocated,  added  or  eliminated. 

The  final  category  of  changes 
concerns  certain  amendments  of 
Mojave's  proposed  tariff.  Mojave  states 
that  these  changes  reflect  recent  changes 
Mojave  has  made  to  its  existing  tariff  as 
a  result  of  Order  No.  636.  as  well  as  a 
few  minor  changes  made  to  respond  to 
the  market  and  one  additional  provision 
necessitated  by  Mojave's  proposal  to 
construct  a  compressor  station  with 
electric-driven  motors.  Specifically, 
Mojave  proposes  a  new  emergency 
curtailment  provision  and  a  new  tariff 
provision  to  account  for  the  cost  of 
electric  power  that  will  be  incurred  to 
operate  the  electric  motor-driven 
compression  facilities  near  Daggett. 
Mojave  states  that  none  of  the 
modifications  affect  Mojave's  proposed 
rates. 

Comment  date:  December  1. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  North  Country  Gas  Pipeline 

IDocket  Nos.  CP89-362-004,  CP89-363-0041 

Take  notice  that  on  November  3. 
1993.  North  Country  Gas  Pipeline 
Corporation  (North  Country),  Five  Post 
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Oak  Park.  Suite  1400.  Houston,  Texas 
77027,  filed  in  Docket  Nos.  CP89-362- 
004  and  CP89-365-004,  a  request  for 
amendment  of  its  authorization  under 
section  3  of  the  Natural  Gas  Act  and 
Presidential  Permit '  to  provide  for  the 
construction  of  a  gas  odorization  station 
and  related  facilities  near  the  United 
States/Canada  border,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

North  Country  proposes  to  amend  its 
authorization  to  site,  construct,  operate 
and  maintain  natural  gas  pipeline 
facilities  at  the  United  States/Canada 
border  near  Champlain,  New  York,  as 
part  of  a  pipeline  to  be  constructed  by 
North  Country  to  transport  gas  from  an 
interconnection  with  TransCanada 
Pipelines  Limited  (TransCanada)  to 
customers  in  Clinton  County,  New  York. 
North  Country  proposes  to  install  a  gas 
odorization  station  and  related  facilities 
near  the  international  border. 

North  Country  is  proposing  to 
construct  such  an  odorization  station, 
which  would  be  located  approximately 
20  feet  south  of  the  international 
boundary.  The  current  odorization 
station  under  construction  is  considered 
to  be  too  far  firom  the  origin  of  the  North 
Country  pipeline  system  because  one 
and  one-half  miles  of  the  pipeline 
would  contain  gas  that  is  not  odorized. 
North  Country  expects  that  the  Public 
Service  Commission  of  the  State  of  New 
York,  (NYPSC)  would  not  permit  it  to 
0(>erate  the  pipeline  unless  it  agrees  to 
construct  an  odorization  station 
substantially  closer  to  the  border. 

The  proposed  station  would  consist  of 
a  building  approximately  12  by  20  feet 
containing  odorization  equipment.  The 
building  would  be  surrounded  by  a 
small  fenced-in  yard  to  prevent  public 
access.  Additionally,  North  Country 
would  construct  an  access  road 
approximately  two-thirds  of  a  mile  in 
length  to  connect  the  station  with 
existing  roads. 

North  Country  respectfully  requests 
that  the  Commission  approves  the 
amendment  requested  herein  on  an 
expedited  basis.  North  Country 
understands  that  the  NYPSC  staff 
desires  the  prop>osed  odorization  station 
be  constructed  and  placed  in  service  as 
soon  as  possible.  The  NYPSC  staff  is 
permitting  North  Country  to  commence 
operation  of  its  intrastate  pipeline  prior 
to  the  completion  of  the  new  station  on 
the  premise  that  North  Country  will 
proceed  to  install  such  a  station 
promptly,  hopefully  within  three  to  six 
months. 


Comment  date:  November  22, 1993,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  Cf'R  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conomission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  applicant  to  appear  or 
he  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc  93-28470  Filed  11-18-93;  8:45  am) 
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'  55  FERC 1 61,01 1  (April  3, 1991);  55  FERC 
1 61.262  Oune  3,  1992). 


[Docket  No.  RPd^lM-OOO] 

Carnegie  Natural  Gas  Co.;  Technical 
Conference 

November  15. 1993. 

In  the  Commission's  order  issued  on 
September  30, 1993,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 


which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Tuesday,  December  7, 1993,  at  10  a.m.. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  EX:  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  93-28462  Filed  11-18-93;  8:45  am] 
BiLUNO  cooe  erir-oi-M 


[Docket  Nos.  RS92-1 5-008  and  RP9J-62- 
008] 

Equitrans,  inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

November  15, 1993. 

Take  notice  that  on  November  10, 
1993,  Equitrans,  Inc.  (Equitrans) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  proposed  tariff  sheets. 

Substitute  Original  Sheet  No.  5 
Substitute  Original  Sheet  No.  6 
Substitute  Original  Sheet  No.  7 
Substitute  Original  Sheet  No.  8 
Substitute  First  Revised  Sheet  No.  5 
Substitute  First  Revised  Sheet  No.  6 
Substitute  First  Revised  Sheet  No.  8 

The  proposed  substitute  original 
sheets  contain  an  effective  date  of 
September  1, 1993.  The  proposed 
substitute  revised  sheets  contain  an 
effective  date  of  October  1, 1993. 
Equitrans  respectfully  requests  the 
Commission  to  waive  all  necessary  rules 
and  regulations  to  accept  the  substitute 
original  sheets  retroactive  to  September 
1, 1993,  the  date  on  which  the  original 
sheets  implementing  Equitrans'  Ch-der 
No.  636  restructuring  took  effect,  and  to 
accept  the  substitute  revised  sheets 
retroactive  to  October  1, 1993,  the  date 
on  which  Equitrans'  first  revised  sheets 
reflecting  the  increase  in  the 
Commission's  ACA  charge  took  effect. 

Equitrans  states  that  this  filing  is 
made  to  correct  an  inadvertent  error  in 
the  calculation  of  transportation  rates 
which  is  related  to  the  change  in  the 
definition  of  billing  demand  for 
Equitrans'  storage  transportation 
customers  which  the  Commission 
approved  in  Docket  No.  RS92-15.  Prior 
to  Order  No.  636  a  discrepancy  existed 
between  the  manner  in  which  Equitrans' 
contract  storage  customers  were 
permitted  to  utilize  transportation 
service  related  to  storage,  and  the 
manner  in  which  they  were  billed  for 
storage  transportation.  This  billing 
practice  undervalued  the  rights  of 
contract  storage  customers  to  demand 
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transportation  related  to  storage 
injections  and  withdrawals  and  resuhed 
in  a  misalk>cation  of  costs  between 
storage  and  non-storage  transportation 
customers.  Equitrans  proposed  as  part  of 
its  Order  No.  636  compliance  filings  to 
change  the  basis  for  calculating  billing 
demand  for  existing  storage 
transportation  customers  under  Rate 
Schedules  STS-1  and  FTS  in  order  to 
make  the  billing  calculation  for  the 
storage  transportation  demand  charge 
consistent  with  the  actual  rights  of 
storage  customers  to  call  upon  storage 
transportation  service.  The  Commission 
approved  these  tariff  sheets  in  its  Orders 
on  August  2. 1993  and  October  29^  1993. 
See  Equitrans  Inc.,  64  FERC  \  61,155 
(1993):  65  VERC 1  61.132  (1993). 

Equitrans  states  that  in  calculating  the 
rates  for  its  transportation  services  for 
the  period  beginning  on  September  1, 
1993,  Equitrans  inadvertently  based  its 
rates  forward  on  the  lower  historical 
demand  billing  units  for  storage 
transportation  customers,  thus  resuhing 
in  an  overstated  rate  for  ail 
transportation  service.  Equitrans  is 
making  this  filing  to  correct  the  error  in 
rate  calculation,  and  to  conrport  the 
method  of  calculating  transportation 
ta\es  with  the  tariff  definition  of  billing 
demand  for  storage  transportation 
servine  approved  by  the  Coounission. 
This  filing  results  in  a  reduction  In  the 
demand  component  of  all  firm 
transportation  rates  and  a  redurtion  in 
the  commodity  component  of  Equitrans" 
ITS  rates.  Workpapers  supporting  the 
calcul»t>on  of  rates  is  included  with  this 
filing. 

The  miscalculated  transportation  rales 
were  in  effect  for  the  months  of 
September  and  October.  U{>on  approval 
of  these  tariff  sheets  by  the  Commission. 
Equitrans  will  calculate  the  level  of 
overcollection  for  these  nwnths  from 
each  transportation  customer,  and  will 
provide  a  billing  credit  for  the  amount 
of  the  overcollection.  plus  interest  at  the 
FERC-approved  interest  rate,  on  the 
November  billing  statenwnts  to  trans 
portation  customers. 

Accordingly,  Equitrans  requests  that 
the  enclosed  sheets  refiecting  these 
corrections  be  accepted  for  filing,  and 
that  the  Commission  grant  all  waivers 
necessary  to  give  the  substitute  original 
and  substitute  revised  sheets  an 
effective  date  of  September  1. 1993  and 
October  1, 1993,  respectively,  to 
correspond  with  the  effective  date  of  the 
original  axKl  revised  tariff  sheets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  S  385^11  of  the  Commission's 
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Rules  and  Regulations.  All  such  protests 

should  be  filed  on  or  before  November 
22,  1993.  Protests  virjll  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
jFR  Doc  91-28458  Filed  11-18-^3;  8:45  am) 

BRJJNQ  COOC  (Tir-Ot-M 

[Docket  No.  RP93-1 87-005] 

Equitrans,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

November  15. 1993. 

Take  notice  that  on  November  10. 
1993,  Equitrans,  Inc.  (Equitrans) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
the  following  proposed  tariff  sheets, 
with  a  propmed  effective  date  of  March 
1. 1994: 

2nd  Substitute  Second  Revised  Sheet  No.  5 
2nd  Substitute  Second  Revised  Sheet  Na  6 
2nd  Subsbtute  First  Revised  Sheet  Nki.  7 
2nd  Substitute  Secood  Revised  Sluwt  No.  8 
2nd  Substitute  First  Revised  Sheet  No.  203 

Equitrans  states  that  h  has  discovered 
that  an  error  appears  on  Sheet  Na  203 
Included  with  tJie  September  2  fihng. 
Equitrans  inadvertently  omitted 
language  from  Section  1.22  of  the 
General  Terms  and  Conditions 
concerning  the  definitimi  of  billing 
demand  in  Section  1.22  of  the  General 
Terms  and  Conditions  which  is  part  of 
Its  currently  effective  tariff  and  which 
Equitrans  intended  to  retain.  Equitrans 
is  including  for  filing  2nd  Substitute 
First  Revised  Sheet  No.  203  which 
corrects  the  error,  and  comports  with 
the  language  which  is  currently  in 
Eouitrans'  tariff. 

Equitrans  states  that  the  change  in  the 
definition  of  billing  demand  was 
approved  by  the  Commission  in 
Equitrans'  restructuring  proceeding  in 
Docket  No.  RS92-15.  and  resuhs  in 
higher  demand  billing  units  for  certain 
storage  transportation  customers  under 
Equitrans"  Rate  Schedules  STS-1  and 
FTS.  The  utilization  of  higher  demand 
billing  units  in  developing  rates  for  Rate 
Schedules  STS-1  and  FTS  results  in  a 
lower  unit  demand  charge  for  those 
services.  The  reduced  rates  for  Rate 
Schedule  FTS  also  reduces  Equitrans' 
rates  for  Rate  Schedules  NOFT  and  ITS, 
which  are  derived  from  Its  FTS  rates. 
However,  Equitrans  states  that  in 
calculating  the  rates  for  these  services, 
Equitrans  inad\'ertently  based  its  filed 


rates  in  this  proceeding  on  the  lower 
historical  demand  billing  units  for 
storage  transportation  customers,  thus 
resulting  in  an  overstated  rate  for  all 
transportation  services.  Equitrans  is 
filing  revised  rate  sheets  herein  to 
correct  the  error  in  rate  calculation,  and 
to  comport  the  method  of  calculating 
transportation  rates  with  the  tariff 
definition  of  billing  demand  for  storage 
transportation  service  approved  by  thwa 
Commission.  Equitrans  states  that  this 
filing  results  in  a  reduction  in  the 
demand  component  of  all  firm 
transportation  rates  and  a  reduction  in 
the  commodity  component  of  Equitrans' 
ITS  rates,  over  the  rates  included  in  the 
September  2  filing. 

Accordingly,  Equitrans  requests  that 
the  enclosed  sheets  reflecting  these 
corrections  be  accepted  for  filing,  and 
that  the  sheets  be  given  an  effective  date 
of  March  1. 1994.  to  correspond  with 
the  effective  date  of  the  rate  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  vtith  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
22, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  f>arties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretory. 
IFK  Doc.  93-28459  Piled  11-18-93;  8:45  am) 
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Pocket  No.  TX94-3-000] 

Minnesota  Municipal  Power  Agency; 
RItng 

November  12. 1993. 

Take  notice  that  on  November  9, 
1993,  the  Minnesota  Municipal  Power 
Agency  (MMPA)  filed  an  Application 
for  Order  requiring  Transmission 
Service  to  be  provided  by  the  Southern 
Minnesota  Municipal  Power  Agency 
(SMMPA).  The  application  and 
complaint  has  be«n  filed  pursuant  to 
section  211  of  the  Federal  Power  Act.  as 
amended  by  the  Energy  Policy  Act  of 
1992  {16  U.S.C.  824j). 

The  Applicant  is  a  Minnesota 
political  subdivision  formed  to  sell 
electric  energy  at  wholesale  to  its 
member  and  customers  who  are  the 
Qties  of  Anoka,  Arlington,  Brovtrnton. 
Chaska,  Le  Sueur.  North  Saint  Paul, 
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Olivia,  Shakopee,  and  Winthrop, 
Minnesota.  The  Applicant  alleges  that 
SMMPA  has  offered  MMPA  a  "point  to 
point"  transmission  service  agreement 
that  contains  unjust  and  unreasonable 
terms  and  conditions,  and  a 
transmission  service  rate  that  is 
unreasonable. 

A  copy  of  the  filing  was  served  on 
SMMPA.  the  Qty  of  Rochester. 
Minnesota,  Northern  States  Power 
Company,  and  United  Power 
Association. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  9. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc  93-28460  Filed  11-18-93;  8:45  ami 
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[Docket  Nos.  RP94-26-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Technical  Conference 

November  15. 1993. 

In  the  Commission's  order  issued  on 
October  29, 1993,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Thursday,  December  2. 1993,  at  10  a.m., 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE., 
Washington.  DC  2042R. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Linwood  A .  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  93-28461  Filed  11-18-93;  845  am| 
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[Docket  No*.  RP92-149-001  and  002] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Filing 

November  12. 1993. 

Take  notice  that  on  October  28, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  and  Columbia 
Gas  Transmission  Corporation 
(Columbia)  jointly  filed  a  letter  with  the 
Commission's  Secretary  advising  the 
Commission  that  they  had  resolved 
between  themselves  the  remaining 
issues  in  the  above-captioned 
proceedings.  They  ask  that  the 
Commission  accept  and  approve  this 
agreed-upon  resolution,  and  cancel  the 
technical  conference  it  had  previously 
ordered  be  conducted. 

The  letter  recites  that  Transco  and 
Columbia  have  agreed  that,  in  resolution 
of  all  issues  in  the  above-captioned 
Order  No.  94  proceedings,  Transco  will 
refund  to  Columbia  the  amount  of 
$1,426,820.97,  inclusive  of  principal 
and  interest,  within  ten  (10)  days  after 
such  time  as  (i)  the  Commission  has 
approved  without  material  alteration 
Transco's  and  Columbia's  agreed 
resolution  of  all  issues  herein,  and  (ii) 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  has 
granted  the  Commission's  pending 
motion  for  leave  to  issue  its  August  6. 
1993.  order  in  these  proceedings.  Such 
payment  shall  constitute  full  and  final 
resolution  of  all  issues  herein,  and 
neither  Transco  nor  Columbia  shall  be 
entitled  to  any  further  payments  or 
refunds,  or  to  any  interest  thereon,  in 
connection  with  these  or  any  other 
proceedings  concerning  Transco's 
collection  from  or  refund  to  Columbia  of 
amounts  related  to  Transco's  payment  of 
Order  No.  94  allowances  to  its  gas 
suppliers.  Transco  and  Columbia 
believe  that  this  agreed  resolution  of  all 
issues  obviates  the  need  for  a  technical 
conference  to  be  held.  • 

Take  further  notice  that  this  proposed 
resolution  between  Transco  and 
Columbia  shall  be  treated  as  an  offer  of 
settlement.  As  such,  the  provisions  of 
Rule  602  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.602 
(1993).  shall  apply. 

Any  person  desiring  to  comment 
upon  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  Comments 
are  due  on  or  before  November  29, 1993. 
with  reply  comments  due  within  10 
days  thereafter. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  93-28463  Filed  11-18-93;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-48a>-7] 

Acid  Rain  Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  permits. 

StiMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  five- 
year  Acid  Rain  permits,  according  to  the 
Acid  Rain  Program  regulations  (40  CFR 
part  72),  to  the  following  5  utility 
plants:  Gpn  J  M  Gavin  in  Ohio; 
Armstrong  and  Portland  in 
Pennsylvania;  and  Fort  Martin  and 
Harrison  in  West  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Armstrong  and  Portland:  Etovid 
Campbell  at  (215)  597-9781;  for  Fort 
Martin  and  Harrison:  )ames  Topsale  at 
(215)  597-6553.  Air,  Radiation  and 
Toxics  Division.  EPA  Region  3  (3AT- 
22).  841  Chestnut  BIdg..  Philadelphia, 
PA  19107. 

For  Gen  J  M  Gavin:  Allan  Batka  at 
(312)  353-7316.  Air  and  Radiation 
Division,  EPA  Region  5,  77  West 
Jackson  Blvd.  (A-18n.  Chicago,  IL 
60604. 

Dated:  November  15. 1993. 
Renc«  Rico, 

Acting  Director.  Acid  Rain  Division.  Office 
of  Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

IFR  Doc.  93-28530  Filed  11-18-93;  8:45  am] 
BiLLma  CODE  tseo-eo-p 

[FRL-4803-61 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of  New 
York 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice. 

StiMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  of  the  scheduling 
of  a  Public  Hearing  regarding  the  United 
States  Environmental  Protection 
Agency's  (EPA)  Determination  to 
approve  the  State  of  New  York's 
requested  revision  to  its  Public  Water 
System  Supervision  Primacy  Program 
for  compliance  with  the  National 
Primary  Drinking  Water  Regulations  for 
the  Surface  Water  Treatment  Rule.  The 
State  of  New  York  has  adopted  drinking 
water  regulations  that  satisfy  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR),  (40  CFR  142.10) 
to  the  federal  Safe  Drinking  Water  Act 
(SDWA),  (42  U.S.C.  300  et  seq],  for  the 
Surface  Water  Treatment  Rule  (SWTR) 
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(40  CFR  part  141.  subpart  H). 
promulgated  by  USEPA  on  June  29. 
1989  (54  FR  27486).  The  New  York  State 
regulations  are  contained  in  the  Puh!ic 
Water  Supplies  Section  of  the  Drinking 
Water  Supplies  Law  (New  York  Code  of 
Rules  and  Regulations  Title  10  (Health), 
ChapUr  I,  Part  5.  Subpart  5-1):  S-1.1.  S- 
1.22.  5-1.30  (definitions);  5-1.52 
(maximum  contaminant  levels  for 
turbidity);  5-1.1.  5-1.30.  5-1.77,  5-1.78 
(public  notification);  5-1.30. 5-1.72,  5- 
4.2  (treatment  requirements);  5-1.1.  S- 
1.20,  5-1.52  (criteria  for  avoiding 
filtration);  5-1.30,  5-1.52  (disinfection); 
5-1.30,  5-1.52,  5-1.72,  5-1.74,  5-1.77 
(monitoring  and  analysis);  and  5-1.91, 
5-1.92  (variances  and  exemptions). 

The  USEPA  has  determined  that  New 
York'*  SWTR  regulations  are  no  less 
stringent  than  the  corresponding 
Federal  regulations  and  that  New  York 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibihty  as 
specified  in  40  CFR  142.10.  Therefore, 
the  USEPA  has  determined  to  approve 
the  State  of  New  York's  requesteo 
revision  to  its  Public  Water  System 
Supervision  Primacy  Program  for 
compliance  with  the  NPDWR  for  the 
SWTR. 

Public  Heaiiag 

EPA  has  scheduled  the  public  hearing 
on  the  Determinatic»i  for  Tuesday, 
December  7, 1993  at  6  pjn.  in  the  New 
York  State  Legislative  Office  Building. 
Hearing  Room  B,  Empire  State  Plaza. 
Albany,  New  York.  The  purpose  of  the 
public  hearing  is  to  oHer  interested 
p>er8ons  the  opportunity  to  comment  on 
EPA's  determination.  To  accommodate 
all  persons  wishing  to  speak,  oral 
presentations  maybe  limited  to  ten 
minutes  per  speaker  and  should  only 
address  EPA's  determination  and  the 
information  on  which  the  determination 
is  based.  Written  comments  may  also  be 
submitted  up  u.atil  the  completion  of 
the  PuUic  Hearing. 

Ail  documents  relating  to  this 
determination  may  be  inspected  and 
copied  at  a  charge  of  $0.15  per  copy 
sheet  between  the  hours  of  9  a.m.  and 
4:30  p.in.,  Monday  through  Friday,  at 
the  following  offices: 
New  York  State  Department  of  Health. 
Bureau  of  Public  Water  Supply 
Protection,  room  406,  2  University 
Plaza/Westem  .\venue.  Albany,  New 
York  12203-3399. 
U.S.  Environmental  Protection 
Agency— Region  II,  Public  Water 
System  Supervision  Section,  room 
853.  Jacob  K.  Javits  Federal  Building, 
26  Federal  Plaza,  New  York,  New 
York  10278.  r     v  ^. 

For  further  informatioil,  ymi  wuy 
contact  Walter  E.  Andrews,  GUef. 


Drinking  and  Groundwater  Protection 
Branch,  U.S.  Environmental  Protection 
Agency— Region  U.  (212)  264-1800. 

Authority:  Section  1413  of  tlw  Safe 
Drinking  Water  .^{.t,  as  amended,  aod  40  CFR 
142.10  of  the  NPDWR. 

Dated;  October  25, 1993. 

Kathleen  C  Callahan. 

Acting  Regionol  Administrator,  EPA,  Rqtion 
11. 

IFR  Doc.  93-28532  Filed  11-18-93;  8:45  ami 
BiLUNOcooema  ao  m 


[ER-FRL-4705-7J 

Envlronnoentat  impact  Statements  and 
Regulatiorts;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  1, 1993  through 
November  5, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Oean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Draft  OSs 

ERP  No.  D-AF&-K65152-CA  Rating 
E02,  Hamm-Hasloe  Reforestation 
Project.  Implementation,  Stanislaus 
National  Forest,  Groveland  Ranger 
District,  Tuolume  and  Mariposa 
Counties,  CA. 

SUMMARY:  EPA  expressed 
envirormiental  objections  because  of 
potential  adverse  impacts  to  human 
health,  fisheries  and  riparian 
ecosystems  due  to  the  use  of  herbicides 
including  a  highly  mobile  chemical 
(hexazinone).  EPA  stated  that  the 
cumulative  impacts  of  herbicide 
applications  were  not  sufficiently 
examined  in  the  DEIS  and  that 
mitigation  measures  were  not  clearly 
identified.  EPA  requested  that  the  final 
EI3  include  a  full  discussion  of 
cumulative  impacts  of  herbicide 
applications  and  mitigation  measures. 

ERP  No.  D-COE-E40749-NC  Ritiag 
EC2,  Fairfield  Bridge  Replacement 
Project,  Implementation.  Atlantic 
Litracoastal  Waterway,  Hyde  County. 
NC. 

SUMMARY:  EPA  expressed  a  degree 
of  environmental  concerns  about 
mitigating  the  unavoidable  losses 
associated  with  constructing  the 
Fairfield  Bridge.  While  the  mitigation 
plan  seems  satisfactory,  additional 
explanation/verification  should  be 
provided  in  the  final  dociuoent 


ERP  No.  D-FHW-F40334~WJ  Kiiing 
EU3,  Lake  Arterial  Extcnsiwi.  WI-TH- 
31  to  Layton  Avenue,  Funding  and 
Po«i.sibIe  COE  Section  404  Permit. 
Kenosha,  Racine  and  Milwaukee 
Counties.  WI. 

SUMMARY:  EPA  determined  that  two 
of  the  build  alternatives  were 
environmentally  unacceptable  due  to 
adverse  impacts  to  high  quahty 
advanced  identification  wetlands.  EPA 
also  determined  that  the  document  was 
inadequate  since  it  lacks  information 
concerning  the  location  of  the  advanced 
identification  wetlands.  EPA  expressed 
environmental  objections  and  concerns 
regarding  two  other  build  alternatives 
that  impacted  fewer  wetlands.  EPA  has 
no  objetlions  to  the  no  build  alternative 
which  FHWA  has  indicated  will  be 
selected  in  the  final  EIS. 

ERP  No.  D-FHW-f40535-O// Rating 
EC2,  OH-129/Princeton  Road 
Transportation  Improvements,  firom 
OH-129  to  OH-4  in  the  City  of 
Hamilton  and  1-75.  Funding,  NPDES 
Permit  and  COE  Section  404  Permit. 
Butler  County,  OH. 

SUMMARY:  EPA  expressed 
environmental  concerns  regarding  the 
relocation  alternative  and  stated  that  the 
upgrade  alternative  was 
en virorunen tally  preferable. 

ERP  No.  D-FhW-F40336-fL  Rating 
EC2,  IL-13  (FAP-331)  Transportation 
Improvements  from  west  of  the  Illinois 
Central  Railroad  to  US  45  east  of 
Harrisburg,  Funding.  COE  Section  404 
and  NPDES  Permits,  WilMamson  and 
Saline  Counties,  IL. 

SUMMARY:  EPA  expressed 
environmental  concerns  regarding 
wetland  delineation  and  wetland 
compensation.  EPA  requested 
additional  discussions  on  these  issues 
be  included  in  the  final  EIS. 

ERP  No.  D-FHW-G40J33-TX  H&lxn% 
LOl.  US  82  Highway  (East-West 
Freeway  in  the  Qty  of  Lubbock) 
Transportation  Improvements  from 
South  of  Loop  289  to  East  of  1-27  and 
Relocation  of  the  Seagraves,  WhiteEace 
and  Lubbock  Raihroad,  Funding  and 
Right-of-Way  Grant,  Lubbock  County. 
TX. 

SUMMARY:  EPA  had  no  objections  to 
the  proposed  project. 

ERP  No.  D-UAF-Kl  1 102-AZ  Rating 
EC2,  Williams  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation 
and  Permit  Approval,  City  of  Mesa, 
Maricopa  County,  AZ. 

SmmARY:  EPA  expressed 
environmental  concerns  regarding  the 
interaction  of  the  base  reuse  and 
installation  restoration  programs,  the 
analysis  of  cumulative  enviroimtentAl 
impacts,  air  quality  impacts,  and  the 
maintenance  of  biodiversity.  EPA 


61090  Federal  Register  /  Vol.  58,  No.  222  /  Friday,  November  19.  1993  /  Notices 


encouraged  the  Air  Force  to  take  a 
leadership  role  in  promoting  pollution 
prevention  and  waste  minimization,  and 
in  protecting  sensitive  natural  resources 
at  Williams  AFB. 

ERPNo.  DS-Fim-D40260-PA  Rating 
ECl,  Mon/Fayette  Transportation 
Project.  1-70  in  Fallowfield  Township  to 
FA-51  in  Jefferson  Borough  Updated 
Information  concerning  the  addition  of 
the  Green  Alignment  Alternative. 
Funding.  COE  Section  404  and  NPDES 
Permits.  Mon  Valley.  Washington  and 
Allegheny  Cos..  PA. 

SUMMARY:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  wetlands,  streams 
and  residences.  EPA  requested 
additional  discussions  and  ways  to 
minimize  these  impacts  be  included  in 
the  final  EIS. 

Final  EIS« 

ERPNo.  F-COE-F35040-OH 
Cleveland  Harbor  Dike  14  ConRned 
Disposal  Facihty  (CDF)  for  Dredged 
Material,  Modifications  Cuyahoga 
County.  OR 

Summary:  EPA  expressed 
environmental  concerns  regarding 
sedimentation  from  land  erosion, 
possible  resuspension  of  contaminated 
sediments  and  airborne  sediments.  EPA 
recommended  that  native  flora  and  trees 
be  planted  once  the  CDF  is  filled  to 
capacity. 

Dated:  November  16. 1993. 
WUliam  D.  Dickenon, 
Deputy  Director.  Office  of  Federal  Activities. 
|FR  Doc.  93-28527  Filed  ll-ia-93;  8:45  ami 
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[ER-FRL-470S-q 

Environmental  Impact  Statements; 
Availability 

Responsible  agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  or  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  November  8. 

1993  through  November  12, 1993 

pursuant  to  40  CFR  1506.9. 

nS  No.  930396.  Final  EIS.  NPS,  WY, 
Fort  Laramie  National  Historic  Site, 
General  Management  Plan  and 
Development  Concept  Plan, 
Implementation,  Fort  Laramie, 
Goshen  County,  WY,  Due:  December 
20, 1993.  Contact:  Gary  Candelaria 
(307) 837-2221. 

EIS  No.  930397.  Revised  Draft  EIS,  FAA. 
MN,  Minneapolis-SL  Paul 
International  Airport,  Runway  4-22 
Extension.  Revised  Information  and 
Funding,  Wold-Chamberlain  Field. 
Hennepin  County.  MN,  Due:  January 


3, 1994.  Contact:  Glen  Orcutt  (612) 
725-4221. 

EIS  No.  930398.  Draft  EIS.  AFS.  WA. 
Dry  Smith  Timber  Sale. 
Implementation.  Ginbrd  Pinchot 
National  Forest.  Packwood  and 
Randle  Ranger  Districts.  Lewis 
County,  WA,  Due:  January  10, 1994, 
Contact:  Randy  Sbepard  (206)  494- 
5515. 

EIS  No.  930399.  Final  EIS.  MMS.  AL. 
LA.  MS.  TX.  1994  Central  and 
Western  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Sales  147  (March  1994)  and  150 
(August  1994).  Lease  Offiering.  AL. 
MS.  LA  and  TX.  Due:  December  20. 

1993.  Contact:  Richard  H.  Miller  (703) 
787-1665. 

EIS  No.  930400.  Draft  EIS.  UAF.  FL. 
Homestead  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation. 
Dade  County,  FL.  Due:  January  3, 

1994.  Contact:  Ltc.  Gary  Baumgartel 
(210) 536-3869. 

EIS  No.  930401.  Final  EIS.  AFS,  CA. 
Lowell  Hill  Area.  Nevada  City  Ranger 
District  and  near  Brandy  City. 
Downieville  Ranger  District.  Long- 
Term  Soil  Productivity  Study, 
Implementation.  Tahoe  National 
Forest.  Nevada  and  Sierra  Counties. 
CA.  Due:  December  20, 1993,  Contact: 
Martha  Twarkin  (916)  478-6293. 

EIS  No.  930402.  Draft  EIS.  AFS.  CO. 
Boulder  Hydro  Gravity  Line  Land  Use 
Authorization.  Special-Use-Pennit, 
Roosevelt  National  Forest.  Boulder 
Coimty.  CO.  Due:  January  3. 1994, 
Contact:  Jean  Thomas  (303)  498-1267. 

EIS  No.  930403.  Draft  EIS.  AFS.  CO. 
Long  Draw  Reservoir  and  Dam  Land 
Use  Authorization.  Special-Use- 
Permit,  Roosevelt  National  Forest. 
Larimer  County,  CO,  Due:  January  3. 
1994.  Contact:  Jean  Thomas  (303) 
498-1267. 

EIS  No.  930404.  Draft  EIS.  AFS.  CO.  Joe 
Wright  Reservoir  and  Dam  Land  Use 
Authorization,  Special  Use  Permit, 
Roosevelt  National  Forest.  City  of  Fort 
Collins.  Larimer  County,  CO.  Due: 
January  3. 1994.  Contact:  Jean  Thomas 
(303) 498-1267. 

EIS  No.  930405.  Draft  EIS,  BPA,  WA. 
Puget  Power  Northwest  Washington 
Electric  Transmission  Project, 
Construction  and  Operation. 
Whatcom  and  Skagit  Counties,  WA, 
Due;  January  14, 1994,  Contact:  John 
Taves  1  (800) 622-4520. 

EIS  No.  930406.  Final  Supplement. 
USN,  WA,  Puget  Sound  Area  Carrier 
Battle  Group,  Updated  Information 
concerning  Element  II  Breakwater  Pier 
Construction  and  Operation,  Everett 
Naval  Station,  Snohomish,  King  and 
Pierce  Counties,  WA,  Due:  December 


20, 1993,  Contact:  Don  Morris  (206) 
396-5976. 

Amended  Notices 

EIS  No.  930166.  Draft  EIS.  AFS.  OR, 
Upper  Wahoo  Timber  Sale  and  Road 
Construction.  Implementation.  Deer 
Creek  Watershed.  Wallowa-Whitman 
National  Forest.  Baker  Ranger  District. 
Baker  County.  OR.  Due:  July  6. 1993, 
Contact:  Joanne  Britton  (503)  523- 
4476.  Published  FR  05-21-93— 
Environmental  Analysis  Process 
Terminated  by  Preparing  Agency. 

Dated:  November  15. 1993. 
Wiiliam  D.  Dickenon, 
Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  93-28528  Filed  11-18-93;  8:45  ami 

BILUNO  CODE  MM-aO-U 

tFRL-4803-8] 

Missouri;  Adequacy  Determination  of 
State/TrilMl  Municipal  Solid  Waste 
Landfill  Pennit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACDON:  Notice  of  tentative 
determination  on  application  of 
Missouri  for  full  program  adequacy 
determination,  public  hearing  comment 
period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA.)  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HWSA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria.  56  FR  50978-51119. 
also  referred  to  as  40  CFR  part  258. 
RCRA  section  4004(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "pennit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  appro  e.  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  pennit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STER.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  based  on  the 
statutory  authorities  and  requirements. 
In  addition,  State/Tribes  may  use  the 
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draft  STIR  as  an  aid  in  interpreting  these 
requirements.  The  Agency  believes  that 
early  approvals  have  an  important 
benefit.  Approved  State/Tribal  permit 
programs  provide  for  interaction 
between  the  State/Tribe  and  the  owner/ 
operator  regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  in  State/Tribes  with 
approved  permit  programs  can  use  the 
site  specific  flexibility  provided  by  40 
CFR  part  258  to  the  extent  the  State/ 
Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility.  40  CFR 
part  258  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Missouri  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EPA  has  reviewed  Missouri's 
MSWLF  application  and  made  a 
tentative  determination  that  all  portions 
of  Missouri's  MSWLP  permit  program 
are  adequate  to  ensure  compliance  with 
40  CFR  part  258.  Missouri's  application 
for  program  adequacy  determination  is 
available  for  public  review  and 
comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  by  December  20.  1993.  the  Region 
will  hold  a  hearing  on  the  date  given 
below  in  the  "DATES"  section.  The 
Region  will  notify  all  persons  who 
submit  comments  on  this  notice  if  it 
decides  to  hold  the  hearing.  In  addition, 
anyone  who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  "CONTACTS"  section. 
DATES:  All  comments  on  Missouri's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  December  20, 1993.  or,  if 
a  public  hearing  is  scheduled,  at  the 
close  of  the  public  hearing.  If  the  Region 
holds  a  public  hearing,  it  will  be  held 
on  January  4. 1994,  at  1:30  p.m.,  at  the 
Harry  $.  Truman  State  Office  Building, 
room  492,  301  West  High  Street, 
Jefferson,  Qty,  Missouri. 
Representatives  of  the  State  of  Missouri 
will  participate  in  the  public  hearing 
held  by  EPA  on  this  subject. 
ADDRESSES:  Written  comments  should 
be  sent  to  Ms.  Althea  M.  Moses,  Mail 
Code  WSTM/RCRA/STPG,  EPA  Region 
VII,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101. 

Copies  of  Missouri's  application  for 
adequacy  determination  are  available 


from  8  a.m.  to  4:30  p.m.  at  the  following 
addresses  for  inspection  and  copying: 
Missouri  State  Information  Center,  600 
West  Main,  Jefferson  City,  Missouri 
65102,  Attn:  Mr.  Harold  T.  Morton, 
telephone  314-751-5401;  and  U.S.  EPA 
Region  VII  Library,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101, 
telephone  913-551-7000. 
FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  Vn,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  Attn:  Ms. 
Althea  M.  Moses,  Mail  Code  WSTM/ 
RCRA/STPG,  telephone  913-551-7055. 
SUPfn.EMENTARY  tNFORMATJON: 

A.  Background 

On  October  9. 1991.  EPA  promulgated 
40  CFR  part  258.  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  40  CFR  part  258.  Subtitle 
D  also  requires  in  section  4005  that  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  40  CFR  part  258.  To  fulfill 
this  requirement,  the  Agency  has 
drafted  and  is  in  the  process  of 
proposing  a  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  satisfy  to  be 
determined  adequate. 

EPA  intends  to  approve  State/Tribe   ' 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  the  States  or  Tribes 
to  develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  40  CFR  part 
258.  Next,  the  State/Tribe  must  have  the 
authority  to  issue  a  permit  or  other 
notice  of  approval  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State/Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  EPA  believes 
that  the  State/Tribe  must  show  that  it 
has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program.  EPA 
Regions  will  determine  whether  a  State/ 
Tribe  has  submitted  an  "Adequate" 
program  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
more  specific  criteria  for  evaluation 
when  it  proposes  the  State/Tribal 
Implementation  Rule.  EPA  expects 


States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  The  State  of  Missouri 

On  September  17, 1993,  Missouri 
submitted  an  application  fo>  adequacy 
determination.  EPA  reviewed  Missouri's 
application  and  tentatively  determined 
that  all  portions  of  the  Missouri  Subtitle 
D  program  will  ensure  compliance  with 
40  CFR  part  258. 

The  public  may  submit  written 
commentsjoaEPA's  tentative 
determination  until  December  20, 1993, 
or,  if  a  public  hearing  occurs,  until  the 
conclusion  of  the  public  hearing.  Copies 
of  Missouri's  application  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the 
"ADDRESSES"  section  of  this  notice. 

Region  VII  will  hold  a  public  hearing, 
if  significant  requests  are  received 
within  30  days  of  the  date  of  publication 
of  this  notice,  on  its  tentative  decision 
on  January  4, 1994.  at  1:30  p.m.  at  Harry 
S.  Truman  State  Office  Building,  room 
492,  301  West  High  Street.  Jefferson 
Qty.  Missouri. 

The  State  of  Missouri  recognized  the 
advantage  to  landfill  owners  and 
operators  of  having  only  one  set  of 
regulations  with  which  to  comply. 
Therefore,  in  order  to  have  State 
regulations  which  Missouri  believes  to 
be  consistent  with  40  CFR  part  258  in 
place  on  the  initial  effective  date  of  40 
CFR  part  258,  Missouri  placed 
emergency  regulation.  10  Code  of  State 
Regulations  (CSR)  80,  in  effect  from 
October  9, 1993  through  February  6. 
1994.  The  emergency  regulations  are  in 
effect  during  the  rule-making  process  for 
the  final  rule,  10  CSR  80.  which  is 
expected  to  be  final  by  January  31, 1993. 
The  emergency  regulations  were 
initiated  in  order  that  municipal  solid 
waste  landfills  in  Missouri  need  only 
comply  with  one  set  of  regulations 
which  will  render  them  technically  in 
compliance  with  both  state  and  Federal 
regulations. 

EPA  will  consider  all  public 
comments  on  its  tentative 
determination.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
determination  of  inadequacy  for 
Missouri's  program.  EPA  will  make  a 
final  decision  on  whether  or  not  to 
approve  Missouri's  program  by  January 
31, 1994  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  significant  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
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enforce  40  CFR  part  258  independent  of 
any  State/Tribal  enforcement  program. 
As  EPA  explained  in  the  preamble  to  40 
CFR  part  258,  EPA  expects  that  any 
owner  or  of>erator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9. 1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  fiexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  SoUd  Waste 
Disposal  Act  as  amended:  42  U.S.C.  6946. 

Ronald  R.  Ritter. 

Acting  Regional  Administrator. 

jFR  Doc.  93-28531  Filed  11-18-93;  8:45  ami 

BIUJNG  COM  asM-so-r 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  SutMnined  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  Review:  New  collection. 

Title:  Affordable  Housing — Income 
Certification. 

Form  Number:  None. 

OMB  Number:  Not  applicable. 

Expiration  Date  of  OMB  Clearance: 
Not  applicable. 

Respondents:  Potential  purchasers  or 
renters  of  properties  in  the  FDIC's 
affordable  housing  program. 

Frequency  of  Response:  On  occasion. 


Number  of  Respondents:  1.500. 

Number  of  Responses  per 
Respondent:  1 

TotaJ  Annual  Responses:  1,500. 

Average  Number  of  Hours  per 
Response:!. 

Total  Annual  Burden  Hours:  1.500. 

OMB  Reviewer:  Gary  Waxman.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0000.  Washington.  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
Insurance  Corporation.  550  17th  Street 
NW.,  Washington.  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  January 
18. 1994. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calfing  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPP1.EMENTARY  mFORMATKM:  Section 
241  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIOA)  requires  the  FDIC  to  provide 
home  ownership  and  rental  housing 
opportunities  for  low-income  families. 
This  collection  will  permit  the  FDIC  to 
determine  the  eligibility  of  applicants  to 
participate  in  the  affordable  housing 
program. 

Dated:  November  16. 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
IFR  Doc.  93-28495  Filed  11-18-93;  8:45  ami 

BJLUNO  COOC  6714-ei-«l 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  18,  1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 


suggestions  for  reducing  this  burden  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below: 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building.  Washington. 
DC  20503.  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency.  500  C  Street.  SW.,  Washington, 
DC  20472. (202)  646-2624. 

Type:  Revision  of  3067-0225. 

Title:  Community  Based  Anti-Arson 
Program. 

Abstract:  The  Community  Based  Anti- 
Arson  Program  has  been  developed  to 
provide  grants  to  community  ba<;*>d 
organizations  (CBO's)  interested  in 
mitigating  the  arson  problem  in  their 
local  jurisdictions.  The  program  is 
administered  by  the  U.S.  Fire 
Administration.  FEMA.  The  data 
collection  requirements  of  the  program 
include  the  application  for  a  grant, 
quarterly  reporting  on  approved 
projects,  and  quarterly  evaluation  of 
each  CBO.  The  data  is  used  to  evaluate 
the  effectiveness  of  the  program  and  the 
need  for  continued  funding,  and  to 
report  to  Congress  when  requested. 

Type  of  Respondents:  Non-profit 
institutions. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  530  hours. 

Number  of  Respondents:  30. 

Est imatea  Average  Burden  Time  per 
Response:  1.33  hours. 

Frequency  of  Response:  Annually, 
Quarterly. 

Dated:  November  12. 1993. 
Wesley  C  Moore, 

Director.  Office  of  Administrative  Support. 
IFR  Doc.  93-28492  Filed  11-18-93;  8:45  ami 

B<UJNC  COOE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
petition  Nos.  P90-<3,  P91-«3,  P92-ft3] 

World  Tariff  Services  Inc.,  et  al.; 
Petition  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements 

In  the  matter  of  Petition  of  World  Tariff 
Services,  Inc.  on  behalf  of  Frontier  Liner 
Services,  Inc.,  Petition  of  Laiandia. 
Incorporated  on  behalf  of  Antilles  Freight 
Corp..  Petition  of  Effective  Tariff 
Management  Corp. 

Notice  is  hereby  given  of  the  filing  ot 
petitions  by  the  above-named 
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petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFl  System. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  November  26,  1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573-0001.  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  as  follows:  P90-93 — Mr. 
Robert  Hadow.  Director,  World  Tariff 
Services,  Inc..  14  Commerce  Drive. 
Cranford,  NJ  07016;  P91-93— Mr.  Peter 
Sorensen,  President,  Lalandia, 
Incorporated.  123  N.W.  13th  Street. 
Suite  313.  Boca  Raton.  Florida  33432- 
1624;  and  P92-93— Ms.  Tanga  S. 
FitzGibbon,  Executive  Vice  President. 
Effective  Tariff  Management  Corp..  4000 
Mitchellville  Road.  Suite  326-B,  BowiR, 
Maryland  20716. 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington.  IX: 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street, 
NW..  room  1046. 
Joseph  C.  Polking, 
Secretory. 
|FR  Doc.  93-28493  Filed  11-18-93;  8:45  am] 

BILUNG  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  90F-0443] 

Hoechst  Celanese  Corp.;  Filing  of 
Food  Additive  Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

actiom:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Hoechst  Celanese  Corp.,  to 
indicate  that  the  petitioner  has 
requested  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  acesulfame  potassium  as 
a  nonnuthtive  sweetener  in  baked  goods 
and  baking  mixes,  and  also  in  icings, 
frostings,  toppings,  and  fillings  for 
baked  goods.  The  previous  filing  notice 
indicated  that  the  petitioner's  request 
was  for  use  of  the  additive  in  baked 
goods  and  baking  mixes. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  20, 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-254-9523. 

SUPPI.EMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  30, 1990  (55  FR  45657),  FDA 
announced  that  a  food  additive  petition 
(FAP  0A4225)  had  been  filed  by 
Hoechst  Celanese  Corp.,  Route  202-206 
North,  Somerville,  NJ  08876.  In  the 
notice  of  filing,  FDA  announced  that  the 
petitioner  had  proposed  that  the  food 
additive  regulations  in  §  172.800 
Acesulfame  potassium  (21  CFR  172.800) 
be  amended  to  provide  for  the  safe  use 
of  acesulfame  potassium  in  baked  goods 
and  baking  mixes.  The  petition  was 
filed  under  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C  348). 

Upon  further  review  of  the  petition, 
the  agency  notes  that  the  petitioner  had 
also  requested  that  the  use  of 
acesulfame  potassium  be  permitted  in 
icings,  frostings.  toppings,  and  fillings 
for  baked  goods.  This  additional  portion 
of  the  petitioner's  request  was 
inadvertently  omitted  from  the  original 
filing  notice. 

Therefore,  FDA  is  amending  the  filing 
notice  of  October  30. 1990.  to  state  that 
the  petitioner  has  proposed  that 
§  172.800  Acesulfame  potassium  be 
amended  to  provide  for  the  safe  use  of 
acesulfame  potassium  as  a  nonnutritive 
sweetener  in  baked  goods  and  baking 
mixes,  and  in  icings,  frostings,  toppings, 
and  fillings  for  baked  goods. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  December  20, 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 


place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impaci  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR25.40(c). 

Dated:  November  9, 1993. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  93-28435  Filed  11-18-93;  8:45  am) 

BILUNQ  CODE  416«-01-F 

Pocket  No.  93F-0384] 

National  Aeronautics  and  Space 
Administration;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  the  National  Aeronautics  and  Space 
Administration  (NASA)  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sources  of  radiation  to 
process  certain  prepacicaged  meats  for 
use  by  NASA  in  its  space  flight 
programs. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  20, 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-254-9523. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5).  (21  U.S.Q  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  3M4394)  has  been  filed  by 
NASA,  Lyndon  B.  Johnson  Space 
Center,  Houston,  TX  77058.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
sources  of  radiation  to  process 
prepackaged  meats  for  use  by  NASA  in 
its  space  flight  programs.  It  is  further 
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proposed  that  the  packaging  materials 
used  in  this  application  be  exempt  from 
the  requirements  of  §  179.25(c), 
provided  that  their  use  is  otherwise 
permitted  by  applicable  regulations  in 
parts  174  through  186  (21  CFR  parts  174 
through  186). 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
^ency  is  placing  the  environmental 
assessment  submitted  with  the  jietition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  December  20. 
1993.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Conmients  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FD.'K  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  wiih  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated;  November  9, 1993. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  93-28472  Filed  11-18-93;  8:45  am) 
WLUNO  cooc  4ieo-01-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[OocKet  No.  N-93-1917;  FR-3350-N-68] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
acdon:  Notice. 


SUMMARY:  This  Notice  identifies 
unutiUzed.  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  November  19, 1993. 
ADDRESS:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262.  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  heahng- 
and  speech-impaired  (202)  708-2565, 
(the.se  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administivtion, 
No.  88-2503-OG  (D.D  C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  Noveml^r  12, 1993. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

IFR  Doc.  93-28385  Filed  11-18-93;  8:45  am) 

BWmo  Cod*  4210-29-f 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Habitat 
Conservation  Plan,  Environmental 
Assessment,  and  Receipt  of  an 
Application  tor  an  Incidental  Take 
Permit  for  the  Proposed  Hell  Canyon 
Quarry,  Salt  Lake  City,  Salt  Lake 
County,  UT 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  availabiUty  of 
documents. 


SUMMARY:  Allan  Flandro  (Applicant)  has 
applied  to  the  Fish  and  WildUfe  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended  (16  U.S.C  1531  et  seq.).  The 
Applicant  has  been  assigned  Permit 
Number  PRT-784336.  The  requested 
permit,  which  is  for  a  period  not  to 
exceed  20  years,  would  authorize  the 
incidental  take  of  the  endangovd 
peregrine  fialcon  [Falco  peregrinus 


anatum).  The  proposed  take  would 
occur  as  a  result  of  the  operation  of  a 
quarry  on  a  30-acre  tract  at  1020  North 
Victory  Road  in  Salt  Lake  City,  Utah. 
This  area  has  been  a  source  of 
construction  aggregates  (i.e..  limestone, 
sand,  and  gravel)  since  about  1900. 

The  Service  has  prepared  an 
environmental  assessment  for  the 
incidental  take  f)ermit  application.  A 
determination  of  jeopardy  to  the  species 
or  a  finding  of  no  significant  impact  will 
not  be  made  before  30  days  from  the 
date  of  publication  of  this  notice.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Act  and  National 
Environmental  Policy  Act  rwgulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  draft 
habitat  conser\'ation  plan  and  draft 
environmental  assessment  should  be 
received  within  30  days  of  the  date  of 
this  notice. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Field  Supervisor.  Utah 
Field  Office.  U.S.  Fish  and  Wildlife 
Ser\'ice,  2060  Administration  Building. 
1745  West  1700  South.  Salt  Lake  City. 
Utah  84104.  telephone  (801) 975-3630. 
facsimile  number  (301)  975-3626. 
Persons  wishing  to  review  the  draft 
environmental  assessment  may  obtain  a 
copy  by  contacting  the  Field  Supervisor 
at  the  above  address.  Documents  will  be 
available  by  written  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Utah  Field 
Office  (7:30  a.m.  to  4  p.m.).  Written  data 
or  comments  concerning  the  appHcation 
and  the  draft  environmental  assessment 
should  be  submitted  to  the  Field 
Supervisor.  Utah  State  Office,  at  the 
above  address.  Please  refer  to  Permit 
Numl)er  PRT-784336. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Williams.  Assistant  Field 
Supervisor,  at  the  above  address  or 
telephone  801/975-3630. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of  any 
endangered  species,  including  the 
peregrine  falcon.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  if  such  taking  is  incidental  to. 
and  not  the  purpose  of.  otherwise  lawful 
activities.  Regulations  governing 
permits  for  en  dangered  species  are  at  50 
CFR  17.22. 

Peregrine  falcons  first  appeared  in 
downtown  Salt  Lake  City  in  1984,  the 
result  of  the  peregrine  falcon  release 
program  conducted  by  the  Utah 
Division  of  Wildlife.  A  pair  nested  on 
the  Hotel  Utah  from  1986  through  1989. 
In  1990  the  pair  relocated  to  a  nearby 
quarry  in  Hell  Canyon  where  they 
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nested  on  a  cliff  site  from  199(X-1993. 
This  site  is  located  less  than  2  miles 
from  the  center  of  Salt  Lake  City  and 
faces  an  industrial  area  that  consists  of 
oil  refineries,  gravel  pits,  and  a  railroad 
maintenance  facility.  Residential  growth 
is  taking  place  both  south  and  east  of 
the  current  nest  location. 

The  Applicant  plans  to  reactivate  the 
30-acre  quany  currently  being  used  by 
the  peregrine  falcons.  Previous 
operations  in  the  quarry  created  the 
vertical  cliff  wall  where  the  nest  is 
located.  The  proposed  activity  will 
destroy  the  cliff  and  the  eyrie  site.  The 
Applicant  also  owns  an  addition  18.3 
acres  contiguous  to  the  north  end  of 
Hell  Canyon  on  which  a  smaller  quarry 
is  loceted.  This  site  is  about  1,200  feet 
from  the  present  eyrie,  higher  in 
elevation,  and  about  1,100  feet  from  the 
planned  excavation.  The  Applicant 
proposes  to  mitigate  the  Incidental  take 
of  tha  peregrine  nest  site  by  attaching  an 
artificial  nesting  box  at  the  top  of  a  cliff 
in  this  area.  The  nest  box  will  be  similar 
to  the  nesting  boxes  used  by  the  pair  in 
downtown  Salt  Lake  City.  The 
Applicant  considered  three  alternatives 
but  rejected  them  because  they  were  not 
economically  viable. 

Dated:  November  12. 1993. 
John  L.  Spinks,  Jr., 

Regional  Director. 

[FR  Doc.  93-28465  Filed  11-18-93;  8:45  am] 

MLUNQ  COOE  4310-S»-H 


SNTERSTATE  COMMERCE 
COMMISSION 

Procedural  Change  In  insurarice 
Cancellation  Proceea 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  a  procedural  change. 

summary:  The  Commission  will 
discontinue  sending  an  interim  letter, 
which  is  not  required  by  statute, 
oirrently  used  in  its  insurance 
cancellation  procedures  for  processing 
the  revocation  of  authority  of  motor 
carriers,  household  goods  freight 
forwarders,  and  property  brokers  that 
fail  to  renew  their  security  in  a  timely 
manner.  The  interim  letter  is 
unnecessary  because  the  holder  is 
issued  an  initial  30-day  notice  and  two 
subsequent  60-day  notices  to  comply 
with  49  U.S.C.  10925.  The  objective  of 
the  revised  procedure  is  to  streamline 
the  insurance  cancellation  process  and 
to  enhance  the  use  of  limited 
Commission  resources  without  affecting 
either  the  rights  of  present  carriers, 
household  goods  freight  forwarders  or 


brokers,  or  the  regulations  prescribed  by 
the  Commission. 

This  minor  change  in  our  insurance 
cancellation  process  is  strictly 
procedural  and  does  not  involve  any 
change  of  the  Commission's  regulations. 
Therefore,  comments  are  not  being 
sought 

EFFECTIVE  DATE:  Procedural  change  will 
be  effective  December  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Wagner,  (202)  927-  5530,  or 
John  W.  Fristoe,  (202)  927-5520. 
Assistance  for  the  hearing  impaired  is 
available  through  TDD  services,  (202) 
927  5721. 

8UPPI.EMENTARY  MFOMIATION: 
Subsections  (b)  and  (c)  of  49  U.S.C 
10925  provide  for  the  revocation  of  a 
motor  carrier,  household  goods  freight 
forwarder,  or  broker's  authority  within  a 
period  of  not  less  than  30  days  from  the 
issuance  of  an  order  compelling 
compliance,  where  it  is  found  that  the 
holder  of  the  authority  has  willfully 
failed  to  comply  with  a  regulation  or 
Commission  order.  Under  the 
Commission's  current  insurance 
cancellation  process,  when  the 
Commission  receives  a  30-day  advance 
notice  from  an  insurer  canceling  the 
insurance  of  a  carrier,  household  good 
freight  forwarder,  or  broker's  seciirity: 

(1)  The  agency  immediately  issues  a 
letter,  stating  "in  30  days  revocation 
proceedings  will  begin  unless  evidence 
of  replacement  insurance  is  filed  with 
the  Commission;" 

(2)  Approximately  14  days  following 
the  initial  30-day  letter,  if  evidence  of 
replacement  insurance  is  not  filed,  the 
agency  issues  a  second  letter  (14-day 
letter)  reiterating  the  date  and  intent  of 
the  initial  letter; 

(3)  Unless  the  agency  receives 
notification  that  the  holder's  insurance 
or  seoirity  is  being  renewed  by  the  end 
of  the  30-day  period  and  evidence  of 
such  insurance  is  filed,  the  agency 
institutes  revocation  proceedings  (1st 
decision); 

(4)  Enforcement  action  is  taken  after 
the  30-day  period  to  prevent  the  holder 
from  operating  unless  the  holder  signs 
a  voluntary  revocation  form  and/or  a 
consent  agreement  promising  not  to 
operate. 

(5)  The  first  decision  requires 
compliance  within  60  days; 

(6)  After  60  days,  if  the  agency  has  not 
received  notification  of  renewal,  a 
second  decision  is  issued  and  a  second 
60-day  compliance  requirement  period 
is  given;  and 

(7)  If  the  agency  has  not  received 
notification  of  insurance  at  the  end  of 
the  second  60-day  period,  the  authority 
stands  revoked. 


The  interim  letter  is  not  required  by 
statute  and  does  not  provide  any  new  or 
additional  information.  Therefore,  to 
conserve  agency  resources  it  is  being 
discontinued. 

Authority:  49  U.S.C  10925, 10927  and  49 
CFR  Part  1043. 

Decided:  November  10, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioner* 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickluid,  Jr.. 

Secretary. 

[FR  Doc.  93-28522  Filed  11-18-93;  8:45  am] 

BILUNO  CODE  7036-01-^ 


[Finance  Docket  No.  32310] 

The  Alabanta  Great  Southern  Railroad 
Co. — Purchaae  of  Line— Southrali 
Corp. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343  the  purchase  and  operation  by 
The  Alabama  Great  Southern  Railroad 
Company  of  a  4.43-miIe  line  of  railroad 
of  Southrail  Corporation  extending  from 
Milepost  GG-110.77  to  Milepost  GG- 
115.2  in  Laurel.  Jones  County. 
Mississippi,  subject  to  standard  labor 
protective  conditions. 
DATES:  The  exemption  is  effective  on 
December  19, 1993.  Petitions  to  stay 
must  be  filed  by  November  29, 1993. 
Petitions  to  reopen  must  be  filed  by 
December  9, 1993. 

ADDRESSES:  Send  pleading  referring  to 
Finance  Docket  No.  32310  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  D.C.  20423;  and  (2) 
Petitioner's  representatives,  Robert  J. 
Cooney,  Senior  General  Attorney, 
Norfolk  Southern  Corporation,  3 
Commercial  Place.  Norfolk.  Virginia 
23510-2191  and  Laurence  R.  Latourette. 
Preston  Gates  Ellis  k  Rouvelas  Meeds. 
Suite  500. 1735  New  York  Avenue.  NW, 
Washington,  DC  20006-4759. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 


61096 
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Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Asdstance  for 
Ihe  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.J 

Decided:  November  12, 1993. 

By  the  Commission.  Chainnan  McDonald, 
Vice  Chainnan  Simmon«.  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidnay  L.  StrkUud,  Jr.. 

Secretary. 

fFR  Doc  9J-28524  Filed  H-l»-93;  8:45  am] 

MUJNQ  COOC  70S»^^ 


Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 

Dedded:  October  26, 1993. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin,  and  Walden. 
Sidney  L  Strickland,  Jr.. 
Secretary. 

(FR  Doc  93-28525  FUed  11-18-93;  8:45  am] 
■UJNO  COOC  7«3S-«1^ 


[Docket  No.  AB-65  (Sub-Ma  464X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— In 
Vermillion  and  Vigo  Countlea,  IN 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


8UM»«ARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  10903-04  the  abandonment  by 
CSX  Transportation.  Inc.,  of  a  8.52-mile 
rail  line  between  milepost  ZB-0.00  at 
Clinton  and  the  end  of  the  line  at 
milepost  ZB-8.52  near  Universal,  in 
Vermillion  and  Vigo  Counties,  IN. 
subject  to  interim  trail  use/rail  banking, 
public  use.  and  standard  labor 
protective  conditions. 

DATES:  The  exemption  will  be  effective 
on  December  19. 1993,  unless  a  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  is  filed.  Formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  imder  49  CFR 
1152.27(c)(2) »  must  be  filed  by 
November  29. 1993;  petitions  to  stay 
must  be  filed  by  December  6. 1993; 
requests  for  a  public  use  condition  must 
be  filed  by  December  9. 1993;  and 
petitions  to  reopen  must  be  filed  by 
December  14, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  464X)  to  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
and  (2)  Charles  M.  Rosenberger,  500 ' 
Water  Street.  Jacksonville.  FL  32202. 
FOR  FURTHER  MFORMATKM  CONrACT: 
Richard  B.  Felder  (202)  927-5610.  [TDD 
for  hearing  impaired:  (202)  927-5721.J 
WFPLEMENTARY  MFORUATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from  Dynamic 
Concepts.  Inc..  room  2229,  Interstate 

•  See  Bxmpt.  of  Bail  Abaadonment-Offm  of 
FiMui.Asdat.4lCC2dit*i\M7).  ' 


Pocket  Na  AB-290;  S«iWlo.  136X1 

Norfolk  And  Weelem  Railway  Ca— 
Abandonment  Exemption— In 
Wyoming  County,  WV 

Norfolk  and  Western  Railway  Co.  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  F— Exempt 
Abandonments  to  abandon  its  1.01-mile 
line  of  railroad  between  milepost  MY- 
0.00  at  Milam  Junction  and  milepost 
MY-l.Ol  at  Catherine,  In  Wyoming 
County,  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  two  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies);  49  CFR  1105.8 
(service  of  historic  report  on  State 
Histaric  Preservation  Officer);  49  CFR 
1105.12  (newspaper  publication);  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 
As  a  condition  to  this  exemption,  any 
employee  affected  by  the  abandonment 
shall  be  protected  under  Ongon  Short 
Line  R.  Co.^Abandorunent— Goshen. 
360 1.CC  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocaUon  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
Intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  19. 1993,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.'  formal  expressions  of  intent  to 

« A  stay  will  be  routinely  biuad  by  Ihe 
Commlsaion  In  those  proceedings  whete  an 


file  an  OFA  under  49  CFR 
1152.27{c){2).J  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29 » must 
be  filed  by  November  29, 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  9. 1993.  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place.  Norfolk.  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  November  24, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE.  at  (202) 
027-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  Imposed,  where 
appropriate,  in  a  subsequent  decision. 
Decided:  November  12, 1993. 
By  the  Commission.  David  M.  Konschnlk, 
Director,  OfBce  of  Proceedings. 
Sidney  L.  Strlcklaiid.  Jr., 
Secretary. 

[FR  Doc  93-28526  FUed  11-18-93;  8:45  am] 
muum  coot  nm-t-p 


[ExPwleNo.51S] 

National  Grain  Car  Supply- 
Conference  of  intereated  Partlaa 

AGENCY:  Interstate  Commerce 
Commission. 


intbrmed  decision  on  soviranmootal  issuea 
(whether  imis«)  by  a  party  or  by  the  Commisdon's 
Section  of  Energy  and  Enrironmant  in  its 
Independent  investigation)  cannot  be  made  prior  to 
the  effective  dete  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Senrice  Bail  Linei,  S  LCC2d 
377  (leag).  Any  endty  seeking  a  sUy  involving 
■nvlronmental  concern  Is  encourtged  to  file  lU 
tequest  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  at  this  extsnptian. 

»  See  Exempt,  of  Rail  AbandoiUMM-Offen  of 
Finan.  Assist.,  4 ICCU  164  (1967), 

'The  Commlssloo  %vlll  accept  a  late-flled  trail  use 
statesnant  as  long  as  It  retains  jurisdiction  to  do  so. 
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ACTION:  Institution  of  proceeding. 

SUMMARY:  The  Commission  is  instituting 
a  proceeding  to  gather  information  from 
railroads,  grain  shippers,  rail  car 
owners,  and  other  interested  parties 
regarding  the  supply  of  rail  cars  for  the 
transportation  of  grain,  and  to  provide  a 
forum  for  discussion  of  any  problems 
which  may  exist  among  directly  affected 
parties.  It  is  intended^that  the 
Conference  will  lead  to  a  more  complete 
understanding  of  the  grain  car  supply 
situation  by  all  concerned,  including  the 
Commission,  and  that  it  will  assist  the 
parties  in  resolving  any  problems  that 
may  exist.  Vice-Chairman  J.J.  Simmons, 
III.  will  preside  over  the  Conference  and 
all  related  meetings. 

DATES:  Notice  of  intent  to  participate  in 
the  Conference,  which  it  is  anticipated 
will  be  held  early  in  1994,  should  be 
filed  within  10  days  of  publication  of 
this  Notice.  A  Docket  Management 
Conference,  to  be  presided  over  by  Vice- 
Chairman  Simmons,  will  be  held  on 
December  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ricky  L.  Crawford,  Office  of  Vice- 
Chairman  Simmons:  (202)  927-6057; 
TDD  for  hearing  impaired:  (202)  927- 
5721. 

SUPPLEMENTARY  INFORMATKM: 
Additional  information  is  contained  in 
the  Commission's  decision  served  this 
date.  To  obtain  a  copy.of  the  full 
decision,  write  to,  call,  or  pick  up  in 
person  from:  Office  of  the  Secretary, 
room  2215,  Interstate  Commerce 
Commission,  Washington,  EX:  20423. 
Telephone:  (202)  927-7428  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202J  927-5721).! 

I  initially  conclude  that  this  action 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

I  also  initially  conclude  that  the 
holding  of  this  Conference  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  purpose  of  this  action  is  simply  to 
provide,  to  all  those  desiring  voluntarily 
to  participate,  a  forum  for  assembling 
information  about,  and  discussion  of. 
any  prbblems  associated  with  the  car 
supply  for  rail  transportation  of  grain. 
No  substantive  regulatory  decisions  are 
contemplated.  Accordingly,  the 
economic  impact  on  small  entities,  if 
any,  is  not  likely  to  be  significant  within 
the  meaning  of  the  Regulatory 
Flexibility  Act. 

Authority:  49  U.S.C.  10321  and  49  CFR 
1011.4(b)(1). 
Decided:  November  15. 1993. 


By  the  Commission.  Chairman  Gail  C. 
McDonald. 

Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-28523  Filed  11-18-93;  8:45  ami 

BILUNC  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Sut>stances; 
Registration 

By  Notice  dated  May  19. 1993.  and 
published  in  the  Federal  Register  on 
May  26. 1993.  (58  FR  30184).  Roberts 
Laboratories  Inc..  Meridan  Center  HI,  6 
Industrial  Way  West.  Eatontown.  New 
Jersey  07724.  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  Propiram 
(9649)  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  Code  of 
Federal  Regulations  §  1311.42.  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  November  9, 1993. 
Gene  R.  Haislip. 

Director.  Office  of  Diversion  Control.  Drug 

Enforcement  Administration. 

IFR  Doc.  93-28451  Filed  11-10-93;  8:45  am) 

BILUNC  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Latx>r  Statistics 

Latx>r  Research  Advisory  Council; 
Notice  of  Meetings  and  Agenda 

The  Fall  meetings  of  committees  of 
the  Labor  Research  Advisory  Council 
will  be  held  on  November  30.  December 
7  and  8, 1993.  All  of  the  meetings  will 
be  held  in  the  Conference  Center  of  the 
Postal  Square  Building  (PSB),  2 
Massachusetts  Avenue  NE., 
Washington.  DC. 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
union  research  directors  and  staff 
members.  The  schedule  and  agenda  of 
the  meetings  are  as  follows:  Tuesday. 
November  30, 1993 


9:30  a.m. — Committee  on  Wages  and 
Industrial  Relations,  Rooms  9  and  10. 
PSB 

1.  Review  of  activities  in  progress 

2.  Preview  of  summary  of  fast  food 
restaurant  surveys 

3.  Summary  of  report  on  Occupational 
Compensation  Survey  Program 
benefits  model 

4.  Employer-provided  parental  leave 

5.  Update  on  training  subcommittee 

1  p.m— Committee  on  Occupational 
Safety  and  Health  Statistics — Rooms  9 
and  10.  PSB 

1. 1992  Survey  of  Occupational  Injuries 
and  Illnesses 

2.  Lost  workday  measures 

3.  Table  formats  for  worker 
demographic  and  case  characteristics 
data 

4.  Availability  of  State  data 

5.  Department  of  Labor  report  to  House 
Appropriations  Committee  on  data 
needs;  Title  VIII.  OSHA  Reform  Act 
(proposed) 

6. 1992  Census  of  Fatal  Occupational 
Injuries — availability  of  State  data 
7.  Other  business 

Tuesday.  December  7, 1993 

9:30  a.m. — Committee  on  Employment 
and  Unemployment  Statistics — Rooms  9 
and  10,  PSB 

1.  Overview  of  Office  of  Employment 
and  Unemployment  Statistics 
developments 

2.  Current  Population  Survey  Redesign 

3.  Employment  in  foreign-owned 
establishments:  findings  and  program 
plans 

4.  Occupational  experience  of 
unemployed  during  the  recent 
recession  and  recovery 

Wednesday.  December  8, 1993 

10  a.m. — Committee  on  Prices  and 
Living  Conditions  Rooms  9  and  10.  PSB 

1.  Status  Reports 

a.  Consumer  Prices 

b.  Producer  Prices    v 

c.  Internal  Prices 

2.  Other  business 

1  p.m. — Committee  on  Productivity, 
Technology  and  Growth  Committee  on 
Foreign  Labor  Statistics  Rooms  9  and 
10.  PSB 

1.  Briefing  on  the  new  BLS  1992-2005 

projections 

2.  Discussion  on  the  uses  made  of  BLS 

productivity  data: 
— for  major  sectors 
— for  industries 

3.  Report  on  BLS  international  technical 

assistance  activities 

4.  BLS  work  on  international 

comparisons  of  Gross  Domestic 
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Product  per  capita  and  per 
employed  person. 
The  meetings  are  open  to  the  public. 
Persons  planning  to  attend  these 
meetings  as  observers  may  want  to 
contact  Wilhelmina  Abner  on  (Area 
Code  202)  606-5904. 

Signed  at  Washington.  DC  this  12th  day  of 
November  1993. 
Kathuine  G.  Abraham, 
Commissioner. 
(FR  Doc.  93-28505  Filed  ll-lft-93;  8:45  ami 

HLUNQ  COM  46te-34-M 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Deoartment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benerits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utihzing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 


Virginia 
VA930O9O  (Nov. 
VA930091  (Nov. 
VA930092  (Nov. 
VA930093  (Nov. 
VA930094  (Nov. 
VA930095  (Nov. 
VA930O96  (Nov. 
VA930097  (Nov. 
VA930098  (Nov. 
VA930099  (Nov. 
VA930100  (Nov. 
VA930101  (Nov. 


19. 1993) 
19. 1993) 
19.  1993) 
19. 1993) 
19. 1993) 
19, 1993) 
19, 1993) 
19. 1993) 
19, 1993) 
19,  1993) 
19.  1993) 
19, 1993) 


VA930102  (Nov.  19, 1993) 

Volume  II 

Wisconsin 
W1930028  (Nov.  19, 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis— Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT930O01  (Feb.  19,  1993) 

CT930O03  (Feb.  19, 1993) 

CT9300O4  (Feb.  19, 1993) 
District  of  Col. 

DC930OO1  (Feb.  19, 1993) 
Ceoigia 

GA930003(Peb.  19, 1993) 
CA930011(Feb.  19, 1993) 
GA930021  (Feb.  19. 1993) 
GA930022  (Feb.  19, 1993) 
GA930031  (Feb.  19, 1993) 
GA930032  (Feb.  19. 1993) 
GA930033  (Feb.  19, 1993) 
GA930035  (Feb.  19. 1993) 
GA930O40  (Feb.  19. 1993) 
GA930050()une4, 1993) 
GA930O58(June4. 1993) 
GA930062  Qune  4, 1993) 
GA930065(June4. 1993) 
GA930066  (June  4, 1993) 
GA930073(June4, 1993) 
Hawaii 

HI930001  (Feb.  19, 1993) 
Kentucky 
KY930001  (Feb.  19. 1993) 
KY930002  (Feb.  19, 1993) 
KY930003  (Feb.  19, 1993) 
KY930004  (Feb.  19, 1993) 
KY930006  (Feb.  19, 1993) 
KY930007  (Feb.  19. 1993) 
KY930025  (Feb.  19. 1993) 
KY930027  (Feb.  19. 1993) 
KY930028  (Feb.  19. 1993) 
KY930029  (Feb.  19. 1993) 
KY930035  (Feb.  19, 1993) 
Massachusetts 
MA930001  (Feb.  19, 1993) 
MA930002  (Feb.  19, 1993) 
MA930003(Feb.  19, 1993) 
MA930005  (Feb.  19, 1993) 
MA930007  (Feb.  19, 1993) 
MA930013(Sept.  9, 1993) 
MA930014  (Sept.  9, 1993) 
MA930015  (Sept.  9, 1993) 
New  York 
NY930015  (Feb.  19, 1993) 
NY930018  (Feb.  19, 1993) 
Pennsylvania 
PA9300O4  (Feb.  19, 1993) 
PA930005  (Feb.  19. 1993) 
PA930O13(Feb.  19,  1993) 
PA930025  (Feb.  19, 1993) 
Virginia 
VA930001  (Feb.  19, 1993) 
VA930007  (Feb.  19, 1993) 
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VA930O88  (Nov.  12. 1993) 
Volume  U 

Iowa        I 
IA930()05  (Feb.  19, 1993) 
IA93001O  (Feb.  19. 1993) 

Kansas 
KS930O12  (Feb.  19. 1993) 
KS930O47  (Oct.  22. 1993) 

Michigan 
MI930056  (Oct  1.1993) 

Minnesota 

MN930003  (Feb.  19, 1993) 
MN930007  (Feb.  19, 1993) 
MN930008  (Feb.  19. 1993) 
MN930015(Feb.  19, 1993) 

New  Mexico 
NM9300O1  (Feb.  19. 1993) 
NM930005  (Feb.  19. 1993) 

Oklahoma 
OK930020  (Feb.  19. 1993) 

Texas 
TX930007  (Feb.  19. 1993) 
TX930074  Ouly  9. 1993) 

Texas 
TX930087  (Nov.  12, 1993) 

Wisconsin 
W1930O03  (Feb.  19, 1993) 
WI930017  (Feb.  19, 1993) 


Signed  at  Washington.  DC,  this  12th  day  of 
November  1993. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
IFR  Doc  93-28236  Filed  11-1&-93:  8:45  am] 
BIUMQ  CODC  4Sie-27-M 


Emptoyment  and  Training 
Administration 


Volume  in 

California 
CA93O003 
CA930005 
CA930007 
CA930009 
CA930010 
CA930015 
CA930026 


(Feb.  19, 1993) 
(Feb.  19, 1993) 
(Feb.  19, 1993) 
(June  11. 1993) 
(June  11. 1993) 
(June  11. 1993) 
(July  9. 1993) 


Genera)  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  order  for  any 
or  all  of  the  three  separate  volvmies, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 


ITA-W-28.832.etaL] 

Chuslta  Energy  Co^  et  al.;  Revised 
Determinations  on  Reconsideration 

In  the  matter  of  TA-W-28.832  Chuska 
Energy  Co.,  Denver,  Colorado,  TA-W-28.833 
Sunfield  Energy  Co.,  Denver,  Colorado. 

On  October  27, 1993,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  former  woricers  of 
Chuska  Energy  and  Sunfield  Energy 
companies  in  Denver,  Colorado.  The 
notice  was  published  in  the  Federal 
Register  on  November  4, 1993  (58  FR 
58879). 

Counsel  for  the  petitioners  states  that 
the  Department  did  not  address  the 
worker  separations  which  occurred  in 
mid-1992,  six  months  before  the  merger 
with  Harken  Energy  Corporation. 

The  findings  show  that  the  woriters  at 
the  Denver  facility  of  Chuska  Energy 
and  Sunfield  Energy  performed 
exploration  activities  mainly  for  crude 
oil. 

Crude  oil  and  natural  gas  revenues  for 
the  subject  firm  decreased  in  1992 
compared  to  1991. 

U.S.  aggregate  imports  of  crude  oil 
increased  in  1992  compared  to  1991. 

Exploration  and  drilling  activity  in 
the  crude  oil  and  natural  gas  industry  is 
particularly  sensitive  to  the  level  of 
imports  and  changes  in  the  price  level 
of  crude  oil.  The  impact  of  crude  oil 
imports  and  reduced  price  levels  has 
resulted  in  sharply  declining  U.S. 
exploration  and  drilling  activity. 

In  January  1993,  Chuska  Energy  and 
its  affiliate  Sunfield  Energy  were 
acquired  by  Harken  Energy  Corporation 
whose  workers  are  certified  eligible 
under  TA-W-28.484  and  TA-W- 
28.485. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  and  natural  gas  contributed 
importantly  to  the  decline  in  sales  and 
to  Uie  total  or  partial  separation  of 
workers  at  Chuska  Energy  Company  and 
its  affiliate.  Sunfield  Energy  Company, 
both  in  Denver.  Colorado.  In  accordance 
with  the  provisions  of  the  Trade  Act  of 


1974, 1  make  the  following  revised 
determination: 

All  woii^ers  of  Chuska  Energy  Company 
and  Sunfield  Energy  Company.  Denver. 
Colorado  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
10. 1992  and  before  January  1, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  9th  day  of 
November  1993. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  Sr 
Actuarial  Services,  Unemployment  Insurance 
Service. 
[FR  Doc.  93-28503  Filed  11-18-93;  8:45  am] 

BILUNG  CODE  4S10-3»-M 


[TA-W-28,733.etal.] 

Wang  Laboratories,  Inc.;  Revised 
Determination  on  Reopening 

In  die  matter  of  TA-W-28,733 
INDUSTRIAL  AVENUE  PLANT.  LOWELL, 
MA.  TA-W-28.733A  REGIONAL  SUPPORT 
CENTER,  DALLAS.  TX,  TA-W-28,733B 
PAWTUCKET  BOULEVARD  HQS,  LOWELL. 
MA,  TA-W-28.733C  METHUEN.  MA.  TA- 
W-28.733D  TEWKSBURY,  MA. 

On  November  5, 1993,  the 
Department,  at  the  request  of  the 
company,  reopened  its  investigation  for 
workers  and  former  workers  of  the 
subject  firm.  The  initial  investigation 
resulted  in  a  certification  for  workers  in 
Lowell,  Massachusetts  and  Dallas, 
Texas.  The  certification  notice  was 
published  in  the  Federal  Register  on 
October  29, 1993  (58  FR  58188). 

New  investigation  findings  on 
reopening  show  that  Methuen  and 
Tewksbury  production  was  integrated 
with  that  of  Lowell  and  that  their  sales 
and  employment  data  was  combined 
with  Lowell's. 

The  findings  show  that  worker 
separations  occurred  both  at  Methuen 
and  Tewksbury  in  1992  and  in  1993. 
Both  facilities  experienced  a  reduction 
in  orders  from  Lowell.  The  findings  also 
show  that  Methuen  produced  the 
printed  circuit  boards  (PCBs)  for  the 
computers  produced  at  Lowell.  The 
Tewksbury  facility  was  a  distribution 
and  repair  center. 

Other  findings  show  that  Wang 
Laboratories  has  two  locations  in 
Lowell,  Massachusetts— the  Industrial 
Avenue  and  Pawtucket  Boulevard  sites 
both  of  which  had  worker  separations  in 
1992  and  in  1993.  The  termination  date 
of  October  7. 1993  is  removed  for  the 
Massachusetts  locations  since  worker 
separations  continue  to  occur.  The 
Dallas  facility  closed  in  April.  1993. 
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Conclusion 

After  careful  consideratioo  of  the  new 
fJacts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  tike  or  directly  competitive  with 
computers  produced  by  Wang 
Laboratories,  Inc..  in  Lowell, 
Massachusetts  contributed  importantly 
to  the  decline  in  sales  and  production 
and  to  the  total  or  partial  separation  of 
workers  at  Lowell.  Methuen,  and 
Tewksbury.  Massachusetts  and  Dallas, 
Texas. 

In  accordance  with  the  provisions  of 
the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

All  workers  and  former  worken  of  Wai^ 
Laboratories,  Inc.,  at  the  Industrial  Avenue 
plant  and  the  Pawtucket  Boulevard 
headquarters  both  in  Lowell,  MassachusetU; 
in  Methuen,  Massachusetts  and  Tewksbury, 
Massachusetts  who  became  totally  or 
partially  separated  from  employnient  on  or 
after  May  21, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974  and  ail  fbrmar  workers 
of  the  Regional  Support  Center  of  Wang 
Laboratories,  Inc..  in  Dallas.  Texas  who 
became  toUlly  or  partially  separated  from 
employment  on  or  after  May  21,1 992  and 
before  October  7. 1993  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  thU  8th  day  of 
Kiovember  1993. 
Stephen  A.  Wandner, 
Deputy  DinctOT.  C^fica  ofLeffskttioa  *• 
Actuorid/ Service,  Unemployment  Insutance 
Service. 

IFR  Doc  93-28504  Filed  n-l»-93;  8;4S  am] 
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Mne  SafMy  and  HeiMi  Acknintetration 
Petitiona  for  Modiflcatton 

The  following  parties  have  filed 
petitions  to  modify  the  apphcation  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Interstate  Thermal  Energy 
Cooversion  Corp.  (ITEC) 

(Docket  Na  M-93-298-C1 

Interstate  Thermal  Energy  Conversion 
Corporation  (ITEC),  P.O.  Drawer  1187. 
Uniontown,  Pennsylvania  15401  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(dK3) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Qyde  Mine  (ID.  Na  36- 
00967)  located  in  Washington  County. 
Pennsylvania.  Diie  to  deteriorating  roof 
conditions  in  the  2  West  Return 
Escapeway  at  intersections  from  #5 
entry  5+55.30  to  12  entry  2440.51  2 
West  I>ain  Entries  and  the  overcast  in 
Hawkins  North  air  courses,  the  petition 


proposes  to  have  an  escapeway 
clearance  height  of  4  feet  6  inches 
instead  of  the  required  5  feet.  The 
petitioner  states  that  mining  equipment 
cannot  be  brought  in  to  clean  up  the 
area  due  to  the  location  and  soft 
bottoms,  that  additional  roof  supports 
such  as  cribs,  posts,  and  timbers  have 
been  installed  in  the  return  escapeway, 
and  that  clean  up  work  which  would 
have  to  be  done  by  hand  in  order  to 
remove  the  supports  would  be 
dangerous  to  the  workers.  In  addition, 
the  petitioner  asserts  that  the  proposed 
alternate  method  would  not  adversely 
affect  the  beahh  or  safety  of  the  miners. 

2.  Clinchfield  Coal  Co. 
lUockel  No.  M-93-299-0 

Clinchfield  Coal  Company.  P.a  Box 
4000,  Lebanon,  Virginia  24266  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1710-lia)  (canopies  or  cabs; 
self-propelled  electric  face  equipment; 
installation  requirements)  to  its  Camp 
Branch  No.  1  Mine  (I.D.  Na  44-00280) 
located  in  Dickenson  County.  Virginia. 
Due  to  seam  and  equipment  heights,  the 
petitioner  proposes  to  operate  Joy  21 SC 
center-driven  shuttle  cars  and  488  S  ft 
S  scoops  without  canopies.  The 
petitioner  states  that  the  use  of  canopies 
on  the  electric  face  equipment  would 
result  in  a  diminution  of  safety  to  the 
equipment  operator. 

3.  Windsor  Coal  Co. 
(Docket  No.  M-9a-30O-C) 

Windsor  Coal  Company.  P.O.  Box  39. 
West  Uberty.  West  Virginia  26074  has  ' 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364fb)  (1)  &  (2) 
(weekly  examination)  to  its  Windsor 
Mine  (ID.  No.  46-01286)  located  in 
Brooke  County,  West  Virginia.  Due  to 
deteriorating  roof  conditions  in  the  East 
Mains  from  the  #8  entry  of  1  South  to 
the  Mouth  of  the  East  Mains  of  the 
return  air  course,  the  petitioner 
proposes  to  establish  three  check  points 
at  specific  locations  to  monitor  for 
methane  and  the  quantity  and  quality  of 
air  entering  the  affected  area  on  a 
weekly  basis  and  record  the  test  results 
in  a  book  that  would  be  kept  on  the 
surface.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  meesure  of 
protection  as  would  the  mandatory 
standard. 

4.  Lerisa  Coal,  Inc. 
(Docket  Na  N4-93-301-C1 

Levisa  Coal,  Inc..  HC  65.  Box  50. 
Regina.  Kentucky  41559  has  filed  a 
petiUon  to  modify  the  application  of  30 
CFR  75.1710-1  (canopies  or  cabs;  sell- 
propelled  electric  fees  equipment; 


installation  requirements)  to  its  Na  3 
Mine  (I.D.  Na  15-11276)  located  in  Pike 
County,  Kentucky.  Due  to  descending 
grades  and  dips  in  the  coal  bed,  the 
petitioner  proposes  to  operate  the  four 
21SC  shuttle  cars,  three  Joy  miners  and 
Calis  roof  bolting  machines  without 
canopies.  The  petitioner  states  that  the 
use  of  canopies  on  the  electric  face 
equipment  would  limit  the  operator's 
visibility  and  create  a  hazard  to  the 
equipment  operator  and  other 
employees.  As  a  resuh.  the  insUllation 
of  canopies  could  be  a  contributing 
factor  in  any  accidents  that  may  arise. 

Request  for  Conuncnts 

Persons  interested  in  these  petitions 
may  furnish  written  conunents.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
administration,  room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  20, 1993.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  November  10. 1993. 
Patrida  W.  Silvey. 

Director,  Office  of  Standard^  Begulations  oad 
Variances. 

(PR  Doc  93-28494  Fiied  11-18-M;  8:45  aat) 
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Occupational  Safety  and  Haallti 
Administration 

[Dodiet  No.  NRTL-1-«q 

MET  Laboratories,  mc.  Notice  of 
Expanaion  of  Current  ftoMgnWon 

agency:  Occupational  Safety  and  Heahh 
Administration,  Department  of  Labor. 

action:  Notice  of  Expansion  of  Current 
Recognition  as  a  Nationalfy  Recognized 
Testing  Laboratory. 

SUMMARY:  This  notice  annoimoes  the 
Agency's  final  decision  on  the  MET 
Laboratories,  Inc.  application  for 
expansion  of  its  recognition  as  a 
Nationalfy  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7. 

FOR  FURTHER  INFORMATKM  CONTACT. 
Office  of  Variance  Determination.  NRTL 
Recognition  Program.  Occupational 
Safety  and  Health  Administration.  VS. 
Department  of  Ubor.  Third  Street  and 
Constitution  Avenue  NW.,  Room  N3653. 
Washington,  DC  2t)210. 
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SUPPLEMENTARY  INFORMATION: 
Notice  of  Final  Decision 

MET  Laboratories,  Inc.  (MET), 
(formerly  MET  Electrical  Testing 
Company,  Inc.),  previously  made 
application  pursuant  to  seciion  6(b)  of 
the  0<:cupational  Safety  and  health  Act 
of  1970.  (84  Stat.  1593,  29  U.S.C.  655), 
Secretpry  of  Labor's  Order  No.  1-90  (55 
FR  9033),  and  29  CFR  1910.7,  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (see  53  FR  49258, 
12/6/88).  and  was  so  recognized  (.see  54 
FR  21136,  5/16/89). 

MET  initially  applied  for  expansion  of 
its  current  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  for  two 
test  standards  pursuant  to  29  CFR 
1910.7  which  was  granted  as  published 
in  the  Federal  Register  on  June  7, 1990 
(55  FR  23311-12).  (See  Exhibit  9.). 

Subsequent  to  that,  MET  again 
applied  for  an  expansion  of  its 
recognition  for  twelve  standards 
pursuant  to  29  CFR  1910.7  which  was 
granted  as  published  in  the  Federal 
Register  on  May  31,  1991  (56  FH  24845- 
46).  (See  Exhibit  12.). 

Following  both  of  these  expansions, 
MET  applied  for  an  expansion  of  its 
recognition  for  additional  three 
standards.  [See  Federal  Register  notice 
dated  July  13,  1993  (58  FR  37752. 
Exhibit  13.)] 

Notice  is  hereby  given  that  MET's 
recognition  as  a  Nationally  Recognized 
Testir»g  Laboratory  has  been  expanded 
to  include  the  three  test  standards 
(product  categories)  listed  below. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-1-88),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  Room  N-2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
The  address  of  the  concerned  laboratory 
is:  MET  Laboratories,  Inc.,  914  West 
Patapsco  Avenue,  Baltimore,  Maryland 
21230. 

Final  Decision  and  Order 

Based  upon  the  facts  found  as  part  of 
the  MET  Laboratories,  Inc.  original 
recognition,  including  details  of 
necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  adequacy  of  staff,  the 
application($)  and  documentation 
submitted  by  the  applicant  (see  Exhibit 
14.  A.),  the  OSHA  staff  finding 
including  the  original  On-Site  Review 
Report,  and  previous  on-site  audits,  as 
well  as  the  evaluation  of  the  current 
request  (see  Exhibit  14.  B.).  OSHA  finds 
that  MET  Laboratories,  Inc.  has  met  the 
requirements  of  29  CFR  1910.7  for 


expansion  of  its  present  recognition  to 
test  and  certify  certain  equipment  or 
materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  the  MET  Laboratories,  Inc. 
recognition  is  hereby  expanded  to 
include  the  three  additional  test 
standards  (product  categories)  cited 
below,  subject  to  the  conditions  listed 
below.  This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  part  1910,  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
limited  to  the  use  of  the  following  three 
additional  test  standards  for  the  testing 
and  certification  of  equipment  or 
materials  included  within  the  scope  of 
these  standards. 

MET  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 
UL  763 — Motor-Operated  Commercial 

Food  Preparing  Machines 
ANSI/UL  859— Personal  Grooming 

Appliances 
ANSiyUL  140*— Low- Voltage  Video 

Products  Without  Cathode-Ray-Tube 

Displays 

MET  Laboratories,  Inc.,  must  also 
abide  by  the  following  conditions  of  this 
expansion  of  its  recognition,  in  addition 
to  those  already  required  by  29  CFR 
1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  program  which  is 
available  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer's  quality  assurance 
program; 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  MET's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  MET  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

MET  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  MET  agrees  that  it  will 
allo>^  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 


Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

MET  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

MET  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

MET  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 

EFFECTIVE  DATE.  This  recognition  will 
become  effective  on  November  19, 1993, 
and  will  be  valid  until  May  16, 1994,  (a 
period  of  five  years  from  the  date  of  the 
original  recognition.  May  16, 1989). 
unless  terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  DC  this  Sth  day  of 
November.  1993. 
David  C  Zeigler. 
Acting  Assistant  Secretary. 
|FR  Doc.  93-28506  Filed  11-18-93;  8:45  am) 
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[Docket  No.  NRTL-3-92] 

TUV  Rheinland  of  North  America,  Inc. 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Notice  of  application  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  and  preliminary 
finding. 

SUMMARY:  This  notice  announces  the 
application  of  TUV  Rheinland  of  North 
America  for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7,  and  presents  the 
Agency's  preliminary  finding. 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  January 
18. 1994. 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program.  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue,  3N\V..  Room  N3653. 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
NRTL  Recognition  Program,  Office  of 
Variance  Determination.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue.  NW..  Room 
N3653.  Washington.  DC  20210. 
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Notice  of  AppKcatkm 

Notice  is  hereby  given  that  TUV 
Rheinland  of  Nonh  America,  Inc.  (TUVI 
has  made  application  pursuant  to 
section  6(bJ  of  the  Occupational  Safety 
and  Heahh  Act  of  1970.  (84  Stat.  1593, 
29  U.S.C  655).  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033).  and  29 
CFR  1910.7  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory. 

The  address  of  the  laboratory  covered 
by  this  application  is.  TUV  Rheinland  of 
North  America,  Inc.,  12  Commerce 
Road.  Newtown,  Connecticut  06470. 

Regarding  the  merits  of  the 
apphcation.  the  applicant  contends  that 
it  meets  the  requirements  of  29  CFR 
1910.7  for  recognition  to  certify 
products  in  the  areas  of  testing  which  it 
has  specified. 

TUV  Rheinland  of  North  America. 
Inc.  believes  that  for  each  item  of 
equipment  or  material  to  be  certified,  it 
has  the  capabiiify  (including  proper 
testing  equipment  and  facilities,  trained 
staff,  written  testing  procedures,  and 
calibration  and  quahty  control 
programs)  to  perform  testing  and 
examination  of  equipment  and  materials 
for  workplace  safety  purposes  to 
determine  conformance  with 
appropriate  test  standards.  Exhibit  2.  A 
Att.  10,  Quality  Manual.  Rev.  B.  dated 
May  1991.  has  been  revised  aeveral 
times  since  the  submittal  of  the  original 
apphcation.  The  most  recent  revision  of 
the  Quality  Manual,  Exhibit  2.  G.  Rev. 
10,  dated  06-1993,  contains  sections 
dealing  with  organization; 
documentation  control:  equipment, 
testing  and  measuring;  maintenance; 
calibration  and  checking;  lest  methods 
and  prot^ures;  test  records  and 
reports;  verification  of  resuhs;  quality 
records;  and  internal  quality  audits, 
among  other  items.  The  applicant  also 
submitted  a  copy  of  its  Procedure 
Manual.  Exhibit  2.  E,  Att.  6.  dated 
March  1992,  including  sections 
pertaining  to  complaints  (PM  260)  and 
follow-up  procedures  (PM  124).  OSHA 
suggested  (Exhibit  2.  F.)  other  sections 
be  added  to  the  Quality  Manual,  which 
was  subsequently  done  (see  Exhibit  2. 
G.).  The  Procedure  Manual  (and  the 
additional  sections  found  in  Exhibit  2. 
G.)  includes,  among  other  things, 
written  procedures  for  those  items 
covered  in  the  Quality  Manual,  such  as: 
Instrument  calibration  and  checking; 
test  records  and  reports;  file 
construction,  procedure,  and  review; 
internal  quality  audits;  handling  of 
samples;  verification  of  lesuhs;  first  and 
follow-up  iactory  inspections,  and  field 
audits. 
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TUV  owns  a  13,200  square  foot 
building  located  in  an  industrial  paA. 
The  laboratory  moved  to  its  present 
location  in  1990.  More  than  half  of  the 
floor  space  in  the  building  is  used  for 
product  testing,  engineers'  offices,  and 
storage.  The  product  testing  laboratory 
includes  some  1800  square  feet  of  floor 
space.  TUV  states  that  it  is  its  policy  to 
maintain  and  monitor  environmental 
conditions  of  the  test  area.  Access  to  the 
test  area  is  restricted  to  authorized  TUV 
personnel,  and  all  test  equipment  is 
maintained  in  such  a  manner  as  to 
protect  them  for  deterioration.  Further, 
in  addition  to  the  installation  of  a 
sprinkler  system  installed  throughout 
the  building,  the  applicant  has  a 
security  and  fire  alarm  system 
monitored  by  a  contracted  security 
service  and  the  local  police. 

According  to  the  applicant,  TUV 
Rheinland  of  North  America,  Inc.  is  an 
independent  testing  laboratory.  Further, 
it  maintains  that  it  is  a  100%  owned 
subsidiary  of  TUV  Rheinland  e.V., 
Cologne,  Germany,  and  that  the  NRTL 
program  will  be  independently  carried 
out  by  TUV  Rheinland  of  North 
America.  Inc.,  only  at  its  Newtown, 
Connecticut  facility  (see  Exhibit  2,  C.  p 
2  of  cover  letter,  and  Attachments  2.  3, 
and  4).  According  to  a  statenaent  in 
Exhibit  2.  E..  Att.  5,  TUV  Rheinland  of 
North  America,  Inc..  was  incorporated 
in  the  state  of  Delaware  in  1983. 

The  applicant  claims  to  maintain 
effective  procedures  for  producing 
creditable  findings  or  reports  that  are 
objective  and  without  bias.  The  TUV 
Quality  Manual,  Example  2.  G..  Rev  1  0 
dated  06-1993.  outlines  operational 
procedures  for  all  testing  performed  at 
the  facility.  It  also  contains  pertinent 
information  on  maintenance  and 
calibration  of  testing  and  measuring 
equipment. 

TUV  states  that  it  maintains  effective 
procedures  for  handling  complaints  and 
disputes  under  a  fair  and  rea.v>nable 
system.  The  Procedure  Manual  states 
that  all  complaints  by  clients  and  any 
interested  parties,  whether  in  writing  or 
by  phone,  are  to  be  handled  by  its 
Complaint  Review  Board  in  a  timely 
manner. 

The  interna)  complaint  procedure  is 
outlined  in  this  Manual. 

The  applicant  maintains  that  it 
provides  for  the  implementation  of 
control  procedures  for  identifying  the 
listed  and  labeled  equipment  or 
materials.  Inspection  of  the  production 
runs  of  such  items  as  factories  for 
product  evaluation  purposes  to  assure 
conformance  with  appUcable  test 
standards,  and  the  conducting  of  field 
inspections  to  monitor  and  to  assure  the 
proper  use  of  its  identifying  mark  or 


labels  on  products.  The  applicant  states 
that  it  has  pertinent  experience  in  third- 
party  testing  and  certification  inasmuch 
as  it  has  been  testing  and  certifying 
electrical  products  to  EN  60  950/IEC  950 
since  Lhat  standard's  inception.  The  UL 
1950  test  standard,  for  which  TUV  has 
requested  accreditation  ftiim  OSHA, 
was  derived  directly  fitim  this  EN/IEC 
standard  to  achieve  harmony  in 
domestic  and  European  safety 
requirements.  TUV  further  states  that  if 
has  over  one  thousand  products 
"licensed"  (certified)  to  these  (EN  60 
950/IEC  950)  standards.  As  part  of  the 
EN  60  950/IEC  950  certification,  TUV 
has  performed  services  including  plant 
inspections,  authorization  of 
identification  label  or  mark  application, 
follow-up  inspections,  and  a  publication 
of  a  list  of  tested/licensed  equipment  to 
the  EN  60  950  standard.  The  applicant 
has  also  stated  that  it  has  applied  and 
is  awaiting  final  approval  of  its 
registered  certification  mark,  and  has 
enclosed  a  copy  of  what  was  submitted 
lo  the  U.S.  Patent  and  Trademark  Office 
(see  Ex.  2.  E..  and  Att.  1).  Appendix  A 
of  the  Quality  Manual  in  Exhibit  2  G. 
details  the  TUV  Pollow-Up  Inspection 
Procedure  (NRTL).  including  the 
required  four  unannounced  follow-up 
inspections  to  be  conducted  annually. 
The  latest  version  of  the  Quahty  Manual 
(Exhibit  2.  G..  Appendix  A)  also 
speafies  a  minimum  annual  random 
samphng  of  a  unit  in  the  field  and 
specifies  subjecting  It  to  normal  follow- 
up  inspections  at  the  Newtown  fad litv 
(see  Ex.  2.  G.) 

Background 

TUV  Rheinland  of  North  America. 
Inc.  maintains  that  It  is  a  privately  held 
Product  Safety  and  Quality  Assurance 
Testing  firm  with  offices  throughout  the 
United  States  and  Canada.  However, 
only  the  Newtovm  facility  will  be 
involved  in  the  NRTL  program.  TUV 
cJaims  further  that  it  is  100%  o%vned  by 
TUV  Rheinland  e.V.  in  Cologne. 
Germany.  The  only  facility  for  which 
TUV  has  requested  recognition  is  its 
North  American  Headquarters  located  in 
Newtown,  Connecticut  (see  Exhibit  2. 
C,  p  2  of  cover  letter,  and  Attachments 
2,  3.  and  4).  TUV  Rheinland  of  North 
America,  Inc.  is  a  U.S.  corporation 
incorporated  in  the  state  of  Delaware  in 
1983  (See  Ex.  2.  E..  Att.  5). 

TUV  states  that  it  has  12  employees 
at  the  laboratory  site  currently  involved 
m  testing  and  evaluation,  all  of  whom 
are  considered  key  personnel  (Exhibit  2. 
E.).  They  include  an  Executive  Vice 
President  who  is  the  senior  manager 
responsible  for  the  NRTL  program;  an 
Engineering  (Technical)  Manager 
responsible  for  NRTl  activities  at  the 
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Connecticut  facility;  a  Division  Manager 
of  QA  Services  responsible  for  ISO  9000 
services  and  external  quality  assurance; 
a  Manager  of  the  FoUow-Up  Department 
responsible  for  NRTL  activities  of  the 
program;  a  Lab  Sur)ervisor  responsible 
for  testing  laboratory  activities;  a  Senior 
Technician  resf>onsible  for  testing  NRTL 
product  submittals;  two  Senior 
Engineers  (project  engineer),  and  an 
additional  Engineer  responsible  for 
evaluating  NRTL  products;  a  QA 
Administer  who  administers  the  follow- 
up  program;  a  Follow-up  Inspector  for 
the  NRTL  program;  and  a  QA 
Certi  Heat  ion  OfHcer  responsible  for 
compliance  to  TUV  Rheinland  internal 
quality  assurance  standards.  Resumes 
are  included  in  the  application  for  all  of 
these  individuals  (Example  2.  E.,  Att.  2). 

The  applicant  has  also  identified 
more  than  60  pieces  of  test  equipment 
it  uses  to  perform  the  testing  required  by 
the  standards.  Test  equipment  is 
available  in  the  laboratory  to  perform 
the  testing  specified  in  the  standard  for 
which  recognition  has  been  requested. 

TUV  Rheinland  of  North  America. 
Inc..  desires  recognition  for  testing  and 
certification  of  products  when  tested  for 
compliance  with  the  following  test 
standard,  which  is  appropriate  within 
the  meaning  of  29  CFR  1910.7(c). 
ANSI/UL  1950— Information 

Technology  Equipment  Including 

Electrical  Business  Equipment 

Preliminary  Finding 

TUV  Rheinland  of  North  America, 
Inc.,  addressed  all  of  the  criteria  which 
must  be  met  for  recognition  as  an  NRTL 
in  its  initial  application  and  in  its 
supplemental  correspondence.  For 
example,  the  appbcant  submitted  a  list 
of  its  test  equipment  and 
instrumentation;  a  roster  of  its 
personnel  including  resumes  of  those  in 
key  positions  and  copies  of  position 
descriptions;  copies  of  a  typical  test 
report,  a  factory  inspection  form  and  an 
inspection  summary;  a  summary  of  its 
listing,  labeling,  and  follow-up  services; 
a  statement  of  its  independence  as  a 
testing  laboratory;  and  a  copy  of  its 
Quality  Manual  including  a  description 
of  its  documentation,  calibration 
system,  appeals  procedure, 
recordkeeping  and  operational 
procedures,  internal  quality  audits,  first 
factory  and  follow-up  factory 
inspections,  and  verification  of  results. 
Nine  major  areas  were  examined  in 
depth  during  the  on-site  laboratory 
evaluation:  facility;  test  equipment; 
calibration  program;  test  and  evaluation 
procedures;  test  reports;  records;  quality 
assurance  program;  follow-up  listing 
program;  and  personnel  evaluation: 
facility;  test  equipment;  calibration 


program;  test  and  evaluation 
procedures;  test  reports;  records;  quality 
assurance  program;  follow-up  listing 
program;  and  personnel. 

Tne  discrepancies  noted  during  the 
evaluation  [Ex.  3.  A.(l)j  were  adequately 
responded  to  prior  to  the  preparation  of 
the  survey  report  and  are  included  as 
attached  to  the  survey  report  (Ex.  3.  B. 
and  CJ. 

With  the  preparation  of  the  final 
report  concerning  the  Newtown  facility 
of  TUV  Rheinland  of  North  America. 
Inc.,  the  survey  team  was  satisfied  that 
the  testing  facility  appeared  to  meet  the 
necessary  criteria  required  by  29  CFR 
1910.7,  and  so  noted  this  in  the  On-Site 
Review  Report  (Survey).  (See  Ex.  3.  A.). 

Following  a  review  of  the  application 
file  and  the  on-site  survey  report  of  the 
TUV  Newtown  facility,  the  NRTL 
Recognition  Program  staff  concluded 
that  the  applicant  appeared  to  have  met 
the  requirements  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  and,  therefore, 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preliminarily 
approved. 

Based  upon  a  review  of  the  completed 
application  file  and  the 
recommendation  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  the  Newtown 
facility  of  TUV  Rheinland  of  North 
America,  Inc..  can  meet  the 
requirements  for  recognition  as  set  forth 
in  29  CFR  1910.7. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory,  as  well  as  Appendix  A.  of 
29  CFR  1910.7.  Submission  of  pertinent 
written  documents  and  exhibits  shall  be 
made  no  later  than  January  18, 1994  and 
must  be  addressed  to  the  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution^ 
Avenue.  NW.,  Washington,  EX:  202ld. 
Copies  of  the  TTJV  application,  the 
laboratory  survey  report,  and  all 
submitted  comments,  as  received. 
(Docket  No.  NRTL-3-92).  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant 
satisfies  the  requirements  for 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 


the  public  submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  Appendix  A  of  §  1910.7. 

Signed  at  Washington,  DC  this  5th  day  of 
November,  1993. 
David  C.  Zeigler, 
Acting  Assistant  Secretary. 
|FR  Doc.  93-28507  Filed  11-18-93;  8;45  ami 
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Pension  and  Welfare  Benefits 
Administration 

[Application  Numbers  D-^395,  0-^396] 

Proposed  Amendment  to  Prohibited 
Transaction  Exemption  93-33  (yT£  93- 
33)  for  tt>e  Receipt  of  Certain  Services 
by  Individuals  for  Whose  Benefit 
Individual  Retirement  Accounts  or 
Retirement  Plans  for  Self-Employed 
Individuals  Have  Been  Established  or 
Maintained 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Notice  of  proposed  amendment 

to  PTE  93-33. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  of  a  proposed 
amendment  to  PTE  93-33.  PTE  93-33  is 
a  class  exemption  that  permits  the 
receipt  of  services  at  reduced  or  no  cost 
by  an  individual  for  whose  benefit  an 
individual  retirement  account  (IRA)  or, 
if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
bank,  provided  the  conditions  of  the 
exemption  are  met.  The  proposed 
amendment,  if  adopted,  would  affect 
individuals  with  a  beneficial  interest  in 
the  IRAs  and  Keogh  Plans  who  receive 
such  services  as  well  as  the  banks  that 
provide  such  services. 
DATES:  If  adopted,  the  proposed 
amendment  would  be  effective  as  of 
May  11, 1993,  the  effective  date  of  PTE 
93-33.  Written  comments  and  requests 
for  a  public  hearing  should  be  received 
by  the  Department  on  or  before  January 
3. 1994. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
three  copies)  should  be  addressed  to  the 
U.S.  Department  of  Labor,  Office  of 
Exemption  Determinations.  Pension  and 
Welfare  Benefits  Administration,  room 
N-5649.  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  (ATTN:  D-9395 
and  I>-9396). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Allison  K.  Padams,  Office  of  Exemption 
[)eterminations,  Pension  and  Welfare 
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Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  219-6971 
(this  is  not  a  toll-free  number);  or  Ms. 
Susan  E.  Rees,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor.  U.S. 
Department  of  Labor.  (202)  219-9141 
fthis  is  not  a  toll-free  number). 
SUPPLEMENTARY  INrORMATTON:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
to  PTE  93-33  (58  PR  31053.  May  28. 
1993).  PTE  93-33  provides  relief  from 
the  restrictions  of  sections  406(a)(1)(D) 
and  406(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
and  the  sanctions  resuhing  from  the 
application  of  sections  4975  (a)  and  (b) 
4975(c)(3)  and  408(e)(2)  of  the  Internal' 
Revenue  Code  of  1986  (the  Code)  by 
reason  of  section  4975(c)(1)  (D).  (E).  and 
(F)  of  the  Code.'  The  amendment  to  PTE 
93-33  proposed  herein  was  requested  in 
an  exemption  appUcation  dated  April 
19, 1993  filed  on  behalf  of  Citibank, 
N.A.,  (Citibank)  and  the  Chase  National 
Bank,  N.A.,  (Chase)  (the  Applicants). 
The  Applicants  are  national  banks 
regulated  by  the  Office  of  the 
Comptroller  of  the  Currency.  As  of 
January  1993,  the  Applicants  were 
trustees  for  approximately  650.000  IRA 
and  Keogh  Plans  with  approximately 
$65  billion  in  assets. 

The  Department  is  proposing  the 
amendment  to  PTE  93-33  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  subpart  B  (55 
FR  32836.  August  10, 1990). 

PTE  93-33  permits  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or 
Keogh  Plan  is  established  or  maintained 
or  by  members  of  his  or  her  family,  from 
a  bank  pursuant  to  an  arrangement  in 
which  the  deposit  balance  in  the  IRA  or 
Keogh  Plan  is  taken  into  account  for 
purposes  of  determining  eligibility  to 
receive  such  services,  provided  the 
conditions  of  the  exemption  are  met. 
The  Applicants  have  requested  an 
amendment  to  section  Ill(d)  of  PTE  93- 
33  that  would  expand  the  definition  of 
deposit  to  include  IRA  and  Keogh  Plan 
investments  in  securities  for  which 
market  quotations  are  readily  available 
In  this  regard,  section  m(d)  of  PTE  93- 
33  defines  the  term  deposit  balance  to 
mean  deposits  as  that  term  is  defined 
under  29  CFR  2550.408(b)-4(c)(3).2 

'  ?!?f '0°  102  of  Reorganization  Plan  No.  4  of  1978 
(42  FR  47713.  October  17. 1978)  generally 
transferred  the  authority  of  the  Secretary  of  the 
Treasury  to  Issue  administrative  exemptions  under 
section  4975(c)(2)  of  the  Code  to  the  Secretary  of 
Labor.  ' 

'29CFR  2550.408b-l(c)(3)  provides  that  deposits 
are  any  account  upon  which  a  reasonable  rate  of 


According  to  the  Applicants,  IRA  and 
Keogh  Plan  assets  are  currently  invested 
in  a  variety  of  investment  products 
including  bank  deposits,  stocks  and 
mutual  funds.  The  Applicants  argue  that 
the  amendment  is  appropriate  because  it 
would  permit  individuals  to  consider  a 
broader  range  of  investment  options 
when  making  investment  decisions  with 
respect  to  their  IRA  or  Keogh  Plans  and 
still  take  advantage  of  PTE  93-33  for 
purposes  of  receiving  reduced  or  no  cost 
services.  In  addition,  the  Applicants 
state  that  the  current  limitation  on 
investments  that  may  be  taken  into 
account  under  PTE  93-33  may  cause  an 
individual  to  consider  an  investment  in 
a  deposit  account  rather  than  a  common 
stock  mutual  fund  in  order  to  receive 
reduced  or  no  cost  services. 
Furthermore,  the  Applicants  argue  that 
IRA  and  Keogh  Plan  investors  may 
interpret  PTE  93-33  as  suggesting  that 
investments  in  bank  deposits  are 
appropriate  investments  for  IRAs  and 
Keogh  Plans.  Accordingly,  the 
Applicants  believe  that  the  amendment 
would  encourage  individuals  to 
consider  a  broad  range  of  investment 
ahematives  for  their  IRAs  and  Keogh 
Plans  without  regard  to  whether  they 
receive  reduced  or  no  cost  services. 

In  addition,  the  Applicants  state  that 
the  rate  of  return  earned  on  an  IRA  or 
Keogh  Plan  investment  in  securities  for 
which  relief  has  been  requested  can  be 
readily  determined  through  the  use  of 
market  quotations.s  According  to  the 
Applicants,  market  quotations  can  be 
obtained  from  sources  such  as  broker- 
dealers,  trading  or  quotation  systems, 
newspapers,  and  in  the  case  of 
redeemable  shares  in  an  investment 
company,  from  the  issuer  or  principle 
underwriter.  Consequently,  the 
requirement  that  the  securities  taken 
into  account  are  those  for  which  there 
are  readily  available  market  quotations 
assures  that  there  is  an  independent 
basis  for  determining  that  the  conditions 
of  section  11(e)  have  been  satisfied.* 

Based  on  the  arguments  presented  by 
the  Applicants  and  the  additional 
protegions  already  embodied  in  PTE 
93-33,  it  appears  tothe  Department  that 


mterest  w  paid,  including  a  certificate  of  deposit 
issued  by  a  bank  or  similar  financial  institution. 

'The  Department  notes  that  the  proposed 
amendment  does  not  provide  relief  for  any 
prohibited  transactions  that  may  occur  in 
connection  with  the  acquisition  or  sale  by  the  IRA 
or  Keogh  Plan  of  securities  or  shares  of  a  mutual 
fund. 

'Section  n(e)  requires  that  the  rate  of  return  on 
the  IRA  or  Keogh  Plan  investment  is  no  less 
favorable  than  the  rate  of  return  on  an  identical 
Investment  that  could  have  been  made  at  the  same 
time  at  the  same  branch  of  the  bank  by  a  customer 
of  the  bank  who  is  not  eligible  for  (or  who  does  not 
receive)  reduced  or  no  cost  services. 


the  safeguards  contained  in  PTE  93-33 
would  not  be  diminished  by  the 
proposed  amendment.  IRA  and  Keogh 
Plan  assets  would  continue  to  be  well 
protected  under  the  terms  of  the 
exemption.  Therefore,  the  Department 
has  decided  to  propose  relief  that 
modifies  section  Ill(d)  to  include 
investments  in  securities  for  which 
market  quotations  are  readily  available.' 
Thus,  under  this  proposed  modification, 
the  bank  could  not  take  into  account,  for 
purposes  of  this  exemption  investments 
in.  among  other  things,  non-publicly 
traded  limited  partnerships  and  real 
estate  investment  trusts,  foreign 
currency,  futures,  commodities  and  real 
estate. 

Further,  the  Department  notes  that  the 
exemption  does  not  provide  relief  for 
investments  in  securities,  including  the 
acquisition  of  interests  in  collective 
investment  funds,  that  are  offered 
exclusively  to  IRA  or  Keogh  Plans  by 
the  bank  (or  its  affiliate).*  Accordingly, 
the  definition  of  account  balance 
specifically  excludes  investments  in 
securities  offered  by  the  bank 
exclusively  to  IRAs  and  Keogh  Plans. 

In  this  regard,  the  Department 
requests  that  interested  persons,  in 
addition  to  other  comments,  describe 
how  a  relationship  banking  program 
would  operate  with  respect  to 
investments  in  securities  for  which 
market  quotations  are  readily  available, 
and  whether  additional  safeguards  are 
necessary  in  order  to  protect  the 
interests  of  the  participants  and 
beneficiaries  of  IRA  and  Keogh  Plans. 

Notice  to  Interested  Persons 

Because  many  participants  i^IRAs 
and  Keogh  Plans  and  financial 
institutions  could  conceivably  be 
considered  interested  persons,  the  only 
practical  form  of  notice  is  publication  in 
the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  IRAs  and  Keogh  ' 
Plans,  and  their  participants  and 
beneficiaries  and  protective  of  the  rights 

'  For  purposes  of  this  exemption,  the  term 
"securities  for  which  market  quotations  are  readily 
availab  e-  is  derived  from  Federal  securities  law  in 
particular,  the  Investment  Company  Act  of  1940 
and  regulations  issued  thereunder.  See  e  c    17  CFR 
S§270.2a-4.  270.17a-7  (1992). 

•The  Department  notes  that  the  Applicants  have 
not  requested  such  relief. 
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of  participants  and  beneficiaries  of  such 
plans. 

(2)  The  proposed  amendment,  if 
granted,  wili  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutorj'  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whethei  the  transaction  is  in  fact  a 
prohibited  transaction. 

(3)  If  granted,  the  proposed 
amendment  will  be  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
met.        j 

Writtea  Conunents  and  Hearing 
Request 

All  iriterested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
exemption  to  the  address  and  within  the 
time  period  set  forth  above.  AH 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  application  numbers  at  the 
above  address. 

Proposed  Amendment 

Under  section  408(a)  of  ERISA  and 
section  .4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B.  the 
Department  proposes  to  amend  PTE  93- 
33  as  set  forth  below: 

(1)  Section  I  is  amended  to  read: 
"Effective  May  11, 1993,  the  restrictions 
of  sections  406(a)(1)(D)  and  406(b)  of 
ERISA  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  including  the  loss  of  exemption  of 
an  individual  retirement  account  (IRA) 
pursuant  to  section  408(e)(2)(A)  of  the 
Code,  by  reason  of  section  4975(c)(1) 
(D),  (E)  and  (F)  of  the  Code,  shall  not 
apply  to  the  receipt  of  services  at 
reduced  or  no  cost  by  an  individual  for 
whose  benefit  an  IRA  or,  if  self- 
employed,  a  Keogh  Plan,  is  established 
or  maintained,  or  by  members  of  his  or 
her  family,  from  a  bank  pursuant  to  an 
arrangement  in  which  the  account 
balance  in  the  IRA  or  Keogh  Plan  is 
taken  into  account  for  purposes  of 
determining  eligibility  to  receive  such 
services,  provided  that  each  condition 
of  Section  II  of  this  exemption  is 
satisfied." 

(2)  Section  11(a)  is  amended  to  read: 
"The  IRA  or  Keogh  Flan,  the  account 
balance  of  which  is  taken  into  account 
for  purposes  of  determining  eligibility  to 


receive  services  at  reduced  or  no  cost, 
is  established  and  maintained  for  the 
exclusive  benefit  of  the  participant 
covered  under  the  IRA  or  Keogh  Plan, 
his  or  her  spouse  or  their  beneficiaries." 

(3)  Section  11(d)  is  amended  to  read: 
"For  the  purpose  of  determining 
eligibility  to  receive  services  at  reduced 
or  no  cost,  the  account  balance  required 
by  the  bank  for  the  IRA  or  Keogh  Plan 
is  equal  to  the  lowest  balance  required 
for  any  other  type  of  account  which  the 
bank  includes  to  determine  eligibiUty  to 
receive  reduced  or  no  cost  services." 

(4)  Section  Ill(d)  is  amended  to  read: 
"The  term  account  balance  means 
deposits  as  that  term  is  defined  under 
29  CFR  2550.408b-4(c)(3),  or 
investments  in  securities  for  which 
market  quotations  are  readily  available. 
For  purposes  of  this  exemption,  the 
term  account  balance  shall  not  include 
investments  in  securities  offered  by  the 
bank  (or  its  affiliate)  exclusively  to  IRAs 
and  Keogh  Plans." 

Signed  at  Washington.  DC  this  15th  day  of 
November  1993. 

Alan  D.  Lebowitz, 

Depu  ty  Assistan  t  Secretary  of  Program 
Operations.  Pension  and  Welfare  Benefits. 
Administration.  U.S.  Department  of  Labor. 
IFR  Doc.  93-28511  Filed  ll-l»-93;  845  ami 
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NATIONAL  FOUNDATION  ON  THE' 
ARTS  AND  THE  HUMANITIES 

Meetings 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 
ACnON:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506. 

FOR  FURTHER  tNFORMATIOM  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities, 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPt^MEMTARV  INFORMATtON:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applicatimis 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 


Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  u.nwarranted 
^invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  )uly  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  title  5.  United 
States  Code. 

1.  Date:  December  6, 1993 
Time:  9  a.m.  to  5  p.m. 
floom;  415 

Program:  This  meeting  will  rtview 
applications  for  projects  in 
Prehistoric  Archaeology  in 
Interpretive  Research,  submitted  to 
the  Division  of  Research  Programs, 
for  projects  beginning  after  April  1. 
1994. 

2.  Dofe:  December  9. 1993 
Time:  9  a.m.  to  5  p.m. 
Hoom;  415 

Program;  This  meeting  will  review 
applications  for  projects  in  Historic 
Archaeology  in  Interpretive 
Research,  submitted  to  the  Division 
of  Research,  for  projects  beginning 
after  April  1.1994. 

3.  Date:  December  14, 19d3 
Time:  9  a.m.  to  5  pjn. 
i?oom;  415 

Program:  This  meeting  will  review 
applications  for  projects  in 
Archaeology  Publication  in 
Interpretive  Research,  submitted  to 
the  Division  of  Research  Programs, 
for-projects  beginning  after  April  1. 
1994. 

David  C.  Fisher. 

Advisory  Committee,  Management  Officer. 

[PR  Doc  93-28490  Filed  11-18-93;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources 

Date  and  time:  December  9-10. 1993.  8:30 
a.m.-5:30  p.m. 
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I^Qce:  Room  #365, 4201  Wilson  Blvd. 
Arlington,  VA 
Type  of  meeting:  Qosed 
Contact  person:  Arturo  Bronson.  Program 
Director.  RIMI,  Human  Resource 
Development,  room  815,  NaUonal  Science 
Foundation,  4201  Wilson  Blvd..  Arlington 
VA  Telephone;  (703)  30^-1634. 

Purpose  of  meeting:  To  carry  out 
Committee  of  Visitors  (GOV]  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials.    . 

Agenda:  To  provide  oversight  review  of  the 
Research  Improvement  In  Minority 
Institutions  (RIMI)  Program. 

Reason  for  dosing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
pnyileged  inteUectual  property  and  personal 
Information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under5U.S.CS52b(c)(4)and(6)ofthe 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  NJovember  16. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  93-28508  FUed  11-18-93;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[OockM  No.  51-344] 

Portland  General  Electric  Co.  et  al.. 
Trojan  Nuclear  Plant;  Environmental 
Aaaeaament  and  Hnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  for  10  CFR 
50.120.  This  exemption  would  be 
panted  to  the  Portland  General  Electric 
Company  (the  licensee)  for  the  Trojan 
Nuclear  Plant  (Trojan)  located  in 
Columbia  County.  Oregon. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  training  program 
establishment,  implementation,  and 
maintenance  requirements  of  10  CFR 
50.120.  By  letters  dated  August  10, 
October  14.  and  October  21, 1993.  the 
licensee  requested  this  exemption. 

The  Need  for  the  Proposed  AcUon 

The  purpose  of  10  CFR  50.120  is  to 
ensure  that  dvUian  nuclear  power  plant 
operatiM  personnel  are  trained  and 
quahfiedto  safely  operate  and  maintain 
tHe  facility  commensurate  with  the 
safety  status  of  the  plant.  The  proposed 
action  would  grant  an  exemption  from 
the  training  requirements  of  10  CFR 


50.120  for  the  Trojan  plant.  However,  it 
does  not  relieve  the  licensee  from 
previous  requirements  or  commitments 
to  train  and  qualify  facility  personnel. 
The  licensee  requested  this  exemption 
in  letters  dated  August  10,  October  14, 
and  October  21, 1993. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accident  risk  and  the 
possibility  of  environmental  impact  is 
extremely  remote. 

The  licensee  stated  in  their  submittal 
of  October  14, 1993,  that  there  are  no 
credible  accident  scenarios  at  Trojan 
that  could  result  in  offsite  doses  greater 
than  a  small  fraction  of  the  U.S. 
Environmental  Protection  Agency 
Protective  Action  Guidelines. 
Furthermore,  the  level  of  personnnel 
activity  at  Trojan  is  low  compared  to  an 
operating  reactor  facility  and  the 
existing  training  programs  are  deemed 
acceptable,  given  the  low  level  of 
activity  at  the  site  and  the  shutdown 
and  defueled  status  of  the  plant. 

Based  on  our  review  of  the  August  10 
October  14,  and  October  21, 1993. 
submittals,  the  staff  concludes  that 
accidents  which  may  potentially  result 
in  a  radiological  release  are  greatly 
decreased  given  the  permanently 
shutdown  and  defueled  status  of  Trojan. 

Therefore,  the  proposed  action  does 
not  increase  the  probability  or 
consequences  of  any  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluent  that  may  be  released  offsite 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure  onsite. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environment  impact. 

With  regard  to  potential 
nomadiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluent  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
ravironmental  impacts  associated  with 
the  proposed  action. 

Ahemative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  restilt  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  not  enhance  the 


protection  of  the  environment  nor 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  final  environmental 
statement  for  the  Trojan  Nuclear  Plant 
dated  August  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with 
representatives  of  the  State  of  Oregon 
Department  of  Energy  regarding  the 

environmental  impact  of  the  proposed 
action.  The  State  representative 
contacted  had  no  comment. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  The  Commission 
has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  submittals  dated 
August  10,  October  14,  and  October  21, 
1993,  which  are  available  for  public 
inspection  at  the  Commission  at  the 
Commission  Public  Document  Room, 
2120  L  Street,  NW..  Washington,  DC 
20555,  and  at  the  local  Public  Document 
Room  for  the  Trojan  Nuclear  Plant  at  the 
Branford  Price  Millar  Library.  Portland 
State  University,  Portland,  OreBon 
97207.  '^ 

Dated  at  Rockville,  Maryland,  this  12th  dav 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  DiuOey, 

Acting  Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  93-28501  FUed  11-18-93;  8:45  am) 
BIUJNO  CODE  TSMHM-H 


[Docket  No.  50-206] 

Southern  Califomia  Ediaon  Co.,  San 
Onofre  Nuclear  Generating  Station, 
Unit  1 ;  Envtronmmital  Aaaeaament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  10  CFR 
50.120.  The  exemption  would  be 
granted  to  the  Southern  Califomia 
Edison  Company  (the  licensee)  for  the 
San  Onofre  Nuclear  Generating  Station, 
Unit  1  located  in  San  Clemente, 
Cahfomia. 
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Environmental  Assessment 

Identification  of  Proposed  Action 

The  NRC,  on  its  own  motion,  is 
considering  granting  an  exemption  from 
the  training  program  establishment, 
implementation,  and  maintenance 
requirements  of  10  CFR  50.120.  The 
licensee  in  its  letter  dated  August  2. 
1993.  provided  information  supporting 
this  action. 

The  Need  for  the  Proposed  Action 

San  Onofre  Nuclear  Generating 
Station,  Unit  1  permanently  ceased 
power  operation  in  November  1992,  fuel 
has  been  moved  from  the  reactor  to  the 
spent  fuel  pool,  and  the  licensee  has 
developed  detailed  plans  to 
decomission  the  facility.  The  proposed 
exemption  would  relieve  the  licensee 
from  the  training  requirements  of  10 
CFR  50.120.  However,  it  would  not 
relieve  the  licensee  from  previous 
requirements  or  commitments  to  train 
and  qualify  facility  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accident  risk  and  the 
possibility  of  environmental  impact  is 
extremely  remote. 

The  licensee  submitted  a  safety 
analysis  in  their  letter  of  August  2. 1993. 
which  analyzed  the  most  credible 
accidents  with  the  fuel  stored  in  the 
spent  fuel  pool.  The  licensee  noted  that 
the  only  accidents  in  Chapter  15  of  the 
Updated  Final  Safety  Analysis  Report 
which  remain  credible  for  this  facility 
are  a  fuel  handing  accident  and  a  loss 
of  offsite  electrical  power  event.  The 
licensee  noted  the  likelihood  of  the  fuel 
handling  accident  is  much  less  than  if 
the  plant  were  operational,  since  fuel 
movement  will  probably  occur  only  one 
more  time  in  the  next  20  years,  as 
compared  to  approximately  every  18 
months  when  the  plant  was  operating. 
The  licensee  in  its  letter  dated 
November  5, 1993.  requesting  approval 
to  remove  SONGS  1  from  the  site  offsite 
emergency  plan,  provided  the  results  of 
a  fuel  handling  accident  based  on 
current  plant  conditions.  The  results  of 
this  new  analysis  are  a  two-hour  dose  to 
the  thyroid  of  0.5  mrem  and  a  two-hour 
whole  body  dose  of  1.3  mrem.  at  the 
exclusion  area  boundary.  Thus,  the 
consequences  of  the  limiting  design 
basis  accident  for  the  SONGS  1  facility 
are  significantly  less  than  10  CFR  Part 
100.  and  significantly  less  than  the  EPA 
protection  action  guidelines  of  1  to  5 
rem.  Further,  the  licensee  stated  that  the 
consequences  of  a  loss  of  offsite  power 
are  minimal  since  electrical  power  will 


not  be  needed  to  prevent  boiling  in  the 
spent  fuel  pool. 

Based  on  the  staff  review  of  the 
licensee  submittals,  the  staff  concludes 
that  the  environmental  and  safety 
consequences  of  accidents  which  may 
potentially  result  in  a  radiological 
release  are  greatly  decreased  given  the 
permanently  shutdown  and  defueled 
status  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1.  In  addition, 
the  level  of  personnel  activity  at  San 
Onofre  Nuclear  Generating  Station,  Unit 
1  is  low  compared  to  an  operating 
reactor  facility  and  the  existing  training 
programs  are-deemed  acceptable,  given 
the  low  level  of  activity  at  the  site  and 
the  shutdown  and  defueled  status  of  the 
plant. 

The  continuation  of  the  existing 
training  program  requirements  and 
commitments  is  su^cient  to  assure 
safety  of  a  permanently  defueled  facility 
and  does  not  increase  the  probability  or 
consequences  of  any  accidents.  No 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite  and  there  is  not  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure  onsite. 

Accordingly,  the  Commission 
concludes  that  the  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  not  enhance  the 
protection  of  the  environment  nor 
public  heahh  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  previous  reviews  for  the 
San  Onofre  Nuclear  Generating  Station, 
Unit  1. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  California  regarding  the 


environmental  impacts  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  NRC  has  determined, 
pursuant  to  10  CFR  51.31,  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  letter  dated 
August  2, 1993.  which  is  available  for 
public  inspection  at  the  Commission 
Public  Document  Room,  2120  L  Street. 
NW..  Washington.  DC  20555.  and  at  the 
Local  Public  Document  Room  at  the 
Main  Library,  University  of  California, 
Post  Office  Box  19557,  Irvine,  California 
92713. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dudley.  Jr.. 
Acting  Director,  Non-PcA^rer  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  93-28499  Filed  11-18-93;  8  45  ami 

BILUNC  COOC  7S«0-01-M 

Docket  No.  50-029 

Yankee  Atomic  Electric  Co.,  Yankee 
Nuclear  Power  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  GFR 
50.54(y)  for  the  Yankee  Nuclear  Power 
Station  (YNPS  or  the  plant).  This 
exemption  would  be  granted  to  the 
Yankee  Atomic  Electric  Company 
(Yankee  or  the  licensee)  for  YBNPS 
which  is  located  in  Franklin  County. 
Massachusetts. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.54(y)  to  Yankee  in  response  to 
the  licensee  request  of  September  24, 
1993.  This  regulation  states  that,  as  a 
minimum,  a  licensed  senior  operator 
may  approve  any  emergency  action  that 
departs  from  either  a  license  condition 
or  technical  specification  when 
permitted  by  10  CFR  50.54(x). 

The  Need  for  the  Proposed  Action 

The  YAEC  letter  of  September  24, 
1993,  stated  that  the  plant  has 
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pennaiMDtly  ceased  power  operation 

and  that  all  nuclear  fuel  has  been 
removed  from  the  containment  to  the 
spent  fuel  pool  and  that  the  licensed 
operator  posititms  have  been  eUminated 
at  Yankee  through  an  NRC  license 
amendment  dated  July  22,  1992.  The 
hcensee  requested  that  10  CFR  50.54{y) 
exemption  so  that  the  certified  fuel 
handler  (CFH)  position  could  replace 
the  licensed  senior  operator  in  regard  to 
the  authority  to  take  the  requisite 
emergency  actions  under  10  CFR 
50.54(x).  The  NRC  approved  the  CFH 
position  in  «  letter  dated  June  16, 1992. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accident  li&k  and  the 
possibility  of  environmental  impact  is 
extremely  remote. 

In  a  request  for  an  exemption  from  an 
emergency  plan  exercise  dated  May  22, 
1992,  the  hcensee  submitted  a  safety 
analysis  which  analyzed  the  most 
credible  accident  concerning  the  fuel  In 
the  spent  fuel  pool.  This  event  was  the 
drop  of  a  fuel  bundle  and  subsequent 
release  of  all  gaseous  radioactive  gap 
activity  which  is  the  only  remaining 
design  basis  accident  at  the  plant.  The 
staff  reviewed  the  YAEC  analysis  and 
found  the  consequences  acceptable;  our 
review  was  conducted  as  part  of  our 
exemption  of  July  24. 1992;  however, 
the  review  is  also  pertinent  to  this 
proposed  action.  In  addition,  the  fuel 
has  now  decajred  for  an  additional 
period  of  time  which  further  lessens  the 
accident  consequences  considered  in 
our  July  24  exemption. 

Based  on  our  review  of  the  September 
24, 1993  submittal  and  o\ir  July  24. 1992 
exemption,  we  have  concluded  that  the 
environmental  and  safety  consequences 
of  accidents  which  may  potenti^y 
result  in  a  radiological  release  are 
greatly  decreased  given  the  plant's 
permanently  shutdown  and  defueled 
status  and  over  two  years  of  decay  in  the 
fuel. 

Therefore,  the  proposed  action  does 
not  increase  the  probability  or 
consequences  of  any  accidents,  no 
changes  are  being  made  In  the  types  of 
any  effluents  that  may  be  released 
offs!»»,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure  onsite. 

Accordingly,  the  Commission 
rcncludes  that  this  proposed  action 
•"'ould  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  afiect  non-radiological 
plant  effluents  and  has  no  other 


environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  eoviroiunental  impytg 
need  not  be  evaluated. 

The  principal  ahemotive  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  not  enhance  the 
protection  of  the  environment  nor 
public  health  and  safisty. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  previous  reviews  for  the 
Yankee  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the 
Coinmonweaith  of  Massachusetts 
regarding  the  environmental  impact  of 
the  proposed  exemption.  The  state 
representative  contacted  had  no 
comment  on  the  proposed  exemption. 

Finding  of  No  S<gnilV:mt  haptt 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action.  Based 
upon  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemption  dated  September  24. 1993, 
which  is  available  for  public  inspection 
at  the  Commission  Public  Document 
Room.  2120  L  Street,  NW.,  Washington. 
DC  20555.  and  at  the  local  pubUc 
document  room  at  the  Greenfield 
Community  College.  1  College  Drive, 
Greenfield,  Massachusetts  01301. 


Dated  at  Rock\ille,  Maryland,  this  12th  day 
of  November  1993. 

F(w  the  Nuclear  Regulatory  r.nmrr.i,yif^a 
Kichard  F.  Dudley.  Jr^ 
Acting  DinctoT.  Non-PowrReocton  and 
Decommissioning  Prt^ect  Dinctorote. 
Division  of  Operating  Reactor  Support.  Office 
ofNucloar  Reactor  Regulation. 
IFR  Doc  93-28497  Piled  11-18-93;  8:4S  ami 
MUNQ  coot  TVM-eMi 


Docket  Na  50-29 

Yankee  Atomic  Electrfe  Ca;  Yankee 
Nuclear  Poww  Station;  Envlronroent 
Asaeesment  and  nn<ling  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  partial  exemption  to  the 
Training  Rule.  10  CFR  50.120.  The 
exemption  would  be  granted  to  the 
Yankee  Atomic  Electric  Company  (the 
hcensee)  for  the  Yankee  Nuclear  Power 
StaUon  (YNPS)  located  in  Franklin 
County,  Massachusetts. 

Enviroamental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
partial  exemotion  from  the  training 
program  establishment,  implementation, 
and  maintenance  requirements  of  10 
CFR  50.120.  The  licensee  requested  the 
proposed  exemption  by  letter  dated  fulv 
28.1993. 

The  Need  far  the  Proposed  Action 

The  licensee  in  its  letter  of  July  28, 
1993.  stated  that  it  has  evaluated  its 
training  requirements  tinder  10  CFR 
50.120  in  hght  of  the  permanently 
defueled  status  of  the  plant  and 
determined  that  the  category  of  Shift 
Technical  Advisor  (STA)  should  be 
exempted  from  the  requirements  of  the 
rule  as  applied  to  the  YNPS.  because  the 
requirement  for  a  STA  is  no  longer 
apphcable  to  YNPS.  License 
Amendment  No.  141  to  Facility  License 
DPR-3.  dated  July  22. 1992,  eliminated 
the  requirement  for  a  STA  at  the  plant. 

The  proposed  exempticMi  would 
relieve  the  licensee  bom  the  training 
program  establishment,  implementation, 
and  maintenance  requirements  for  the 
STA  position  in  10  CFR  50.120. 
However,  It  would  not  relieve  the 
licensee  from  previous  requirements  or 
commitments  to  train  and  qualify 
facility  personnel  or  from  the  remainins 
10  CFR  50.120  requirements. 

Environmental  Impacts  of  the  Proposed 

Action 


Based  on  the  staff  review  of  the  ^ily 
28, 1993  submittal,  the  staff  concludes 
that  the  environmental  and  safety 
consequences  of  accidents  which  may 
result  in  a  radiological  release  due  to  the 
proposed  exemption  are  non-existent 
This  conclusion  is  based  on  the  fact  that 
the  STA  position  is  required  only  at  an 
operating  nuclear  plant  and  the  STA  has 
no  function  at  a  permanently  defueled 
facility. 

Ilierafore,  the  proposed  action  does 
not  increase  the  probability  or 
conseqtiences  of  any  acddents,  no 
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changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure  onsite. 

Accordingly,  the  Commission 
concludes  that  the  proposed  action 
would  result  in  no  additional 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
noivadiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
exemption,  the  staff  considered  denial 
of  the  exemption.  Denial  of  the  request 
would  result  in  no  change  in  current 
environmental  impacts.  Therefore, 
denial  of  the  proposed  exemption  or  the 
granting  of  the  exemption  would  have 
identical  non-existent  environmental 
impacts.     | 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  considered  in 
previous  reviews  for  the  Yankee  Nuclear 
Power  Station.  The  plant  was  licensed 
prior  to  the  requirement  for  issuance  of 
a  Final  Environmental  Statement. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the 
Commonwealth  of  Massachusetts 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State 
representative  contacted  had  no 
comment  on  the  proposed  exemption. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action.  Based 
upon  the  foregoing  environmental 
asses-sment,  the  staff  concludes  that  the 
proposed  action  will  not  have  any  effect 
on  the  quality  of  the  human 
environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemption  dated  July  28, 1993,  which  is 
available  for  public  inspection  at  the 
Commission  Public  Document  Room, 
2120  L  Street,  NW,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  in  the  library  of  the 
Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  November  1993. 


For  the  Nuclear  Regulatory  Commission. 
Richard  F  Dudley, 

Acting  Director.  Non-Power  Heactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

jFR  Doc.  93-28498  Filed  11-18-93;  8:45  am] 
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Nuclear  Safety  Research  Review 
Conomittee  Meeting  of  Waste 
Subcommittee 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  NSRRC  Waste  Subcommittee  will 
hold  a  meeting  on  December  16-17, 
1993,  in  the  Main  Conference  Room  of 
the  Center  for  Nuclear  Waste  Regulatory 
Analyses,  Building  189,  Southwest 
Research  Institute,  6220  Culebra  Road, 
San  Antonio,  Texas. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  review  to  be  conducted  by  the 
Subcommittee  will  be  a  periodic  review 
of  accomplishments,  status,  and  plans 
for  research  programs  in  the  area  of  high 
level  waste  management  safety.  The 
agenda  will  be  as  follows: 
December  16: 
8  a.m.-ll:45  a.m.:  Introductory 
remarks;  program  overview;  status 
of  the  Department  of  Energy 
program;  organization  of  the  Center 
for  Nuclear  Waste  Regulatory 
Analyses;  prioritization  of  research 
programs.  Repository  geologic 
setting:  volcanology  of  the  Basin 
and  Riange;  field  studies  of 
volcanism. 
1  p.m.-5:30  p.m.:  Repository  geologic 
setting  (continued):  tectonics  and 
geochemistry.  Repository  and 
engineered  barrier  systems:  seismic 
rock  mechanics  and  integrated 
waste  package  experiments. 
December  1 7: 
8  a.m.-ll:45  a.m.:  Geochemical 
analogs  of  transport.  Repository 
performance  assessment. 
Hydrology:  field  and  theoretical 
studies. 
1  p.m.-2:30  p.m.:  Laboratory  visits 
and  thermohydrology. 
In  Building  57: 
2:30  p.m.-5  p.m.:  Summary 
perspective. 
Back  in  Building  189:  Committee 
discussion. 
The  Subcommittee  will  report  to  the 
full  Committee  on  the  facts  and  analyses 
discussed  at  the  meeting. 

A  detailed  agenda  will  be  made 
available  at  the  meeting. 

Oral  statements  may  oe  presented  by 
members  of  the  public  with  the 


concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Subcommittee.  Questions  may  be  asked 
only  by  members  of  the  Committee  and 
the  staff.  Persons  desiring  to  make  oral 
statements  should  notify  the  Nuclear 
Regulatory  Commission  staff  member 
named  below  as  far  in  advance  as  is 
practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Sutx;ommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions,  whether  the  meeting  has  been 
canceled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefore  can  be  obtained  by  a 
prepaid  telephone  class  to  Mr.  George 
^^Sege  (telephone  301/492-3904)  between 
8  a.m.  and  4:30  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  November  12, 1993. 
George  Sege, 

Technical  Assistant  to  the  Director.  Office 
of  Nuclear  Regulatory  Research . 
[FR  Doc.  93-28496  Filed  11-18-93;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Management  of  Federal  Information 
Resources 

AGENCY:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 
action:  Notice. 

SUMIMARY:  The  OfTice  of  Management 
and  Budget,  together  with  the 
Information  Policy  Committee  of  the 
Information  Infrastructure  Task  Force,  is 
promoting  the  establishment  of  an 
agency-based  Government  Information 
Locator  Service  (GILS).  Comments  are 
requested  concerning  a  draft  design 
concept  for  the  proposed  CILS.  In 
addition,  a  public  meeting  will  be  held 
to  solicit  views  on  the  proposed  GILS. 
To  receive  a  paper  copy  of  the  draft 
document,  or  to  request  an  opportunity 
to  speak  at  the  public  meeting,  please 
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call  the  inf(Hinatioii  contact  shown 
below.  Persons  wishing  to  attend  the 
public  meeting  but  not  be  scheduled  to 
speak  need  not  identify  thenueives  in 
advance. 

DATES:  Comments  on  the  draft  design 
concept  should  be  received  by 
December  15. 1993.  The  public  meeting 
will  begin  at  2:00  pjn.  on  December  13. 
1993,  and  run  until  4:00. 
ADDRESSES:  Written  comments  on  paper 
should  be  sent  to  Barfaera  Banks, 
bi  formation  PoHcy  Branch,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  room 
3235.  New  Executive  Office  Building 
Washington.  DC  20503.  The  public 
meeting  will  be  held  in  the  auditorium 
at  the  Department  of  the  Interior,  1849 
C  Street.  NW.,  Washington,  DC 
ELECmONIC  AVAILABlUrY  AND  COMMENTS: 
In  addition  to  paper  copy,  the  draft 
design  concept  virill  be  available  on  the 
FedWorld  bulletin  board.  FedWorid  can 
be  accessed  by  using  a  modem  to  dial 
703/321-B020.  No  parity,  one  stop  bit 
and  eight  data  bits.  Set  terminal 
emulation  to  ANSI  or  connect  to  fed 
world,  gov  by  using  hitemet  tebet 
command.  For  further  instructions  to 
access  FedWorld,  call  703/487-4608. 
The  document  will  also  be  available  on 
the  Internet  via  anonymous  File 
Transfer  Protocol  (FTC)  from 
130.11.48.107  88  /pub/gils.doc 
(Microsoft  Word  for  Windows  formal)  or 
/pub/gils.txt  lASCD  text  formatl 
Electronic  comments  on  the  draft  may 
be  submitted  via  electronic  mail  to  the 
following  0MB  X.400  mail  address: 
/s=gilsyc=us/adrad=telemail/ 
prmd=gov-»-eop.  (Internet  users  should 
add  /@sprint.com  at  the  end  of  the 
address.) 

f  OR  FURTHER  MfORMATKM  COHTACT: 
Barbara  Banks.  Information  Policy 
Branch.  Office  of  biformation  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  room  3235 
New  Executive  Office  Building 
Washington.  DC  20503.  Telephone- 
(202) 395-4814. 

SUPPt^MEMTARY  ^FORMATION:  The  Offka 
of  Management  and  Budget,  together 
with  the  Information  Policy  Committee 
of  the  Infonnation  Infrastructure  Task 
Force,  is  promoting  establishment  of  an 
agency-baaed  Government  taformation 
Locator  Service  (GILS).  OMB  Grcular 
A-130  encourages  agencies  to  use  new 
technologies  to  make  government 
information  available  to  the  public  in  a 
timely  and  equitable  manner,  via  a 
diverse  array  of  sources,  both  public  and 
pnvate.  The  Circular  states  as  pobcy 
that  agencies  shall:  maintain  inventories 
of  all  agency  information  dissemination 
products;  provide  iaioniMtion  on  how 
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the  public  may  access  information 
resources;  and.  develop  aids  lo  locating 
agency  information,  included  cstaloa 
and  directories. 

GILS  would  identify  public 
information  resources  throughout  the 
Federal  Government,  describe  the 
information  available  in  those  resources 
and  provide  assistance  in  how  to  obtain 
the  information.  It  would  consist  of  a 
decentralized  collection  of  agency-baaed 
information  locators  and  associated 
information  services.  While  GILS  would 
encompass  a  very  wide  range  of 
information  sources  and  many 
mechanisms  for  finding  and  delivering 
information,  a  "GILS  Core"  would  be 
specifically  defined  to  be  a  definitive 
locator  of  agency  information  resources. 
The  GILS  Core  would  be  accessible  on 
public  networks  without  charge  to 
direct  users. 

GILS  would  be  implemented  with  full 
protection  of  individual  rights  of 
privacy  and  intellectual  property  rights 
An  evaluation  program  would  also  be 
established  to  determine  the  degree  to 
which  GILS  meets  user  information 
needs,  including  accessibility,  ease  of 
use.  accuracy  and  timeliness  of 
information,  and  completeness  of 
coverage. 

The  pubbc  comment  would  be  served 
by  GILS  directly  or  through 

intermediaries.  Central  disseminating 
agendas  such  as  the  Government 
Printing  Office  and  the  National 
Technical  InformatioQ  Service  would 
act  as  intermediaries  to  GILS,  as  would 
public  hbraries  and  private  sector 
information  services  offering  GILS 
contents  through  kiasks.  800  numbers, 
electronic  mail,  bulletin  boards.  FAX. 
and  ofl-line  media  such  as  floppy  disks. 
CD-ROM.  and  printed  works.  GILS 
would  supplement,  but  not  necessarily 
supplant,  other  agency  information 
dissemination  mechanisms  and 
commercial  information  sources. 

GILS  would  use  network  technoloKv 
and  the  ANSI  Z39.50  standard  for 
Information  search  and  retrieval,  so  that 
information  can  be  retrieved  in  a  variety 
of  ways  and  so  that  GILS  users  can  gain 
access  to  many  other  major  Federal  and 
non-Federal  information  resources.  The 
proposed  design  anticipates  that  various 
automated  linkages  will  be  used  to 
facilitate  electronic  deUvery  of  off-the- 
shelf  information  products,  at  well  as  to 
guide  users  to  data  systems  that  support 
analysis  and  synthesis  of  information. 
Sally  Kalren, 

Administrator.  Office  ofbtfonaation  and 

ffeguhtory  Affairs. 

IFR  Doc  93-2S570  Fifed  n-1«-»3;  8c45  an) 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commtsslon  Meeting 

AGENCY:  Physician  Paymant  Review 

Commission. 

ACnow:  Notice  of  meeting. 


SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Wednesday, 
December  8  through  Friday.  De<»mber 
10.  1993  at  the  Embassy  Suites 
Downtown  Hotel.  1250  22nd  Street 
NW..  Washington.  DC,  in  the  Consulate 
Room.  The  meetings  are  expected  to 
begin  at  9  a.m.  eech  day.  Much  of  the 
meeting  will  be  devoted  to  reviewing 
such  areas  as  cost  containment,  risk 
adjustment,  the  roles  of  health  alliances 
establishing  fee  schedules,  ensuring 
quality,  coverage  decisions  for  new 
technologies,  ensuring  access  for  the 
underserved,  graduate  medical 
education,  and  provisions  affecting  the 
Medicare  program. 

AOORESSCS:  The  Cwnmission  is  located 
at  2120  L  Street,  NW.  in  Suite  510, 
Washington,  EXI  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy.  Deputy  Director,  or 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 
SUPPtEMENTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
Thursday.  December  2. 1993  and  will  be 
mailed  out  at  that  time.  To  rec^ve  an 
agenda,  please  direct  all  requests  to  the 
receptionist  at  202/653-7220. 
Paul  B.  Gimbars, 
Executive  Director. 
IFR  Doc.  93-28476  Filed  11-18-93;  8;45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  ol 
Management  and  Budget 

Agency  Clearance  Officei^-John  1 
Lane,  (202)  272-3900. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings, 
biformation  and  Consumer  Services, 
Washington,  DC  20549. 

Proposed  Revisions; 
Form  F-1;  File  Na  270-249 
Form  F-2:  File  No.  270-250 
Form  F-3;  File  Na  270-251 
Form  F-4;  File  Na  270-288 
Form  20-F;  File  No.  27(>-l56 
Form  6-K;  File  No.  270-107 
Form  &-K;  File  No.  27t>-50 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
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U.S.C.  3501  et  seq).  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  the 
following  proposed  nile  revisions  for 
OMB  approval. 

Forms  F-1.  F-2.  F-3,  and  F-4  are 
used  to  register  securities  of  certain 
foreign  private  issuers  under  the 
Securities  Act  of  1933.  It  is  estimated 
that  if  the  proposed  amendments  are 
adopted,  approximately  13  respondents 
would  file  Form  F-1  annually  at  an 
estimated  2,205  burden  hours  per 
response  with  a  total  annual  burden  of 
28,665  hours;  3  respondents  would  file 
Form  F-2  annually  at  an  estimated  779 
burden  hours  per  response  with  a  total 
annual  burden  of  2,337  hours;  5 
respondents  would  file  Form  F-3 
annually  at  an  estimated  229  burden 
hours  per  response  with  a  total  annual 
burden  of  1,145  hours;  and  2 
respondents  would  file  Form  F-4 
annually  at  an  estimated  1,324  burden 
hours  per  response  with  a  total  annual 
burden  of  2,648  hours. 

Form  2Q-F  is  used  to  register 
securities  of  foreign  private  issuers 
under  the  Securities  Exchange  Act  of 
1934  and  as  an  annual  report.  It  is 
estimated  that  133  respondents  would 
file  Form  20-F  annually  at  an  estimated 
2,010  burden  hours  per  response  with  a 
total  annual  burden  of  267,330  hours. 

Form  6-K  is  used  to  file  reports  of 
foreign  issuers  under  the  Exchange  Act. 
It  is  estimated  that  990  respondents 
would  file  Form  6-K  annually  at  an 
estimated  8  burden  hours  per  response 
with  a  total  annual  burden  of  7,920 
hours. 

Form  8-K  is  used  to  disclose  current 
reports  under  the  Exchange  Act.  It  is 
estimated  that  12,150  respondents 
would  file  Form  8-K  annually  at  an 
estimated  5  burden  hours  per  response 
with  a  total  annual  burden  of  60,750 
hours. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John  ].  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget  (Project  Nos. 
3235-0258;  3235-0257;  3235-0256; 
3235-0325;  3235-0288;  3235-^116; 


3235-0060),  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  November  9, 1993. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc  93-28454  Filed  11-18-93;  8:45  am) 
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[Release  No.  34-33194;  Intemattonal  Serl«« 
Release  No.  611;  File  No.  SR-Ainex-91-26] 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Approval  of 
Amendment  No.  2  to  a  Proposed  Rule 
Change  by  the  American  Stock 
Exchange  Inc.,  Relating  to  Listing 
Options  on  a  Certain  Specific 
American  Depositary  Receipt 

November  12, 1993. 

I.  Introduction 

On  August  21. 1992,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  Amendment  No.  2  to  a 
proposed  rule  change  (File  No.  SR- 
Amex-91-26),  which  requests 
Commission  approval  to  list  and  trade 
options  on  American  Depositary 
Receipts  ("ADRs")  representing  the 
shares  of  Empresas  ICA  Sociedad 
Controladora  S.A.  de  C.V. 
("Empresas").' 


nS  U.S.C.  7Bs(b)  (1988). 

» 17  CFR  240.196-4  (1993). 

30n  October  8,  1991.  and  May  27, 1992,  the 
Amex  submitted  to  the  Commission  a  proposed  rule 
change,  and  Amendment  No.  1  to  the  proposed  rule 
change,  to  provide  for  the  listing  and  trading  of 
options  on  ADRs  and  preferred  stock.  On  November 
27, 1992,  the  Commission  granted  partial  approval 
of  this  proposal  to  permit  the  listing  of  options  on 
ADRs  where  there  is  a  comprehensive  surveillance 
sharing  agreement  in  place  between  the  Amex  and 
the  primary  exchange  on  which  the  foreign  security 
underlying  the  ADR  is  listed.  See  Securities 
Exchange  Act  Release  No.  31529  (November  27, 
1992),  57  FR  57248  (December  3. 1992)  ("ADR 
Approval  Order").  Amendment  No.  2  to  the 
proposed  rule  change  requested,  among  other 
things.  Commission  approval  to  trade  options  on 
ADRs  representing  shares  of  Empresas,  Sony 
Corporation  ("Sony"),  Toyota  Motor  Corporation 
("Toyota"),  and  Vitro  Sociedad  Anonima  ("Vitro"), 
all  of  which  primarily  trade  on  exchanges  that  have 
not  entered  into  surveillance  sharing  agreements 
with  the  Amex.  With  respect  to  ADRs  overlying 
shares  of  Sony,  Toyota,  and  Vitro,  less  than  50% 
of  the  world-wide  volume  of  the  shares  and  ADRs 
of  these  issuers  trade  in  the  U.S.  ADR  market.  See 
letter  from  Claire  P.  McCrath,  Managing  Director 
and  Special  Counsel,  Derivative  Securities.  Amex, 
to  Richard  Zack.  Branch  Chief.  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
November  2. 1993  ("November  2nd  Letter"). 
Because  the  primary  home  markets  for  trading  in 
shares  of  these  issuers  are  foreign  exchanges  with 
which  the  Amex  has  not  entered  into  surveillance 
sharing  agreements  covering  these  products,  the 


Amendment  No.  2  to  the  proposed 
rule  change  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
31117  (August  28, 1992).  57  FR  40703 
(September  4, 1992).  No  comments  were 
received  on  this  amendment.* 

n.  Description 

On  November  27. 1992,  the 
Commission  approved  a  Amex  proposal 
to  list  and  trade  ADR  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchange's 
established  uniform  options  listing 
standards.5  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  Amex  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options'  listing  without  an  agreement. 
Second,  the  Amex's  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  "float"  of  7,000,000  ADRs 
outstanding,  2,000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7V2  for  a  majority  of 
the  business  days  during  the  preceding 
three-month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  Amex  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  "float"  of  6,300,000  ADRs, 
1,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve- 
month period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six-month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  Amex  to  make  reasonable 


Commission  cannot  at  this  tinM  give  the  Amex  the 
authority  to  list  options  on  ADRs  representing  the 
shares  of  Sony,  Toyota,  or  Vitro.  See  discussion  at 
infra  notes  16  through  IB,  accompanying  text. 

*  The  Commission  did  not  receive  any  comments 
on  the  Amex's  proposal  to  list  options  on  ADRs  and 
preferred  slock.  The  proposal  originally  was 
published  for  comment  in  Securities  Exchange  Act 
Release  No.  29839  (October  18.  1991).  56  FR  5S3S6 
(October  25, 1991).  Amendment  No.  1  was 
published  for  comment  in  Securities  Act  Release 
No.  31117  (August  28,  1992).  57  FR  40703 
(September  4, 1992).  Amendment  No.  3  was 
withdrawn  and  replaced  by  Amendment  No.  4. 
which  was  published  for  comment  in  the  ADR 
Approval  Q^der,  supra  note  3. 

»  ADR  Approval  Order,  supra  note  3.  A 
comprehensive  surveillance  sharing  agreement 
provides,  among  other  things,  for  the  exchange  of 
market  trading  activity,  clearing  activity,  and  the 
identity  of  the  ultimate  purchaser  or  seller  of  the 
securities  traded. 
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inquiry  to  evaluate  the  seoirities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  Amex  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  Amex  to  list  and  trade  options  on 
ADRs  representing  the  shares  of 
Empresas,  even  though  the  Amex  does 
not  have  a  surveillance  sharing 
agreement  with  the  primary  exchange 
on  which  the  foreign  securities 
underlying  the  ADRs  trade.  The  foreign 
securities  underlying  Empresas  ADRs 
trade  primarily  on  the  Mexican  Stock 
Exchange,  while  the  ADRs  trade 
primarily  on  the  New  York  Stock 
Exchange  ("NYSE").« 

Although  the  Amex  does  not  have  a 
surveillance  sharing  agreement  with  the 
Mexican  Stock  Exchange,  the  Amex 
does  not  believe  that  this  will  impair  its 
ability  to  detect  or  deter  potential 
manipulations  of  the  market  in 
Empresas  ADR  options  because  the 
dominant  underlying  market  for  the 
ADR  options  is  the  U.S.  ADR  market, 
rather  than  the  Mexican  Stock 
Exchange.'  Since  the  Amex.  the  NASD, 
and  the  U.S.  exchanges  on  which 
Empresas  ADRs  trade  are  members  of 
the  Intermarket  Surveillance  Group 
("ISG"),  the  Amex  believes  that  it  has 
the  ability  to  conduct  adequate 


•Although  the  NYSE  is  the  primary  market  for 
Empresas  ADRs.  the  ADRs  also  trade  in  the  United 
States  on  the  Boston  Stock  Exchange.  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange.  Inc.  ( "CHX").  the 
Cincinnati  Stock  Exchange.  Inc.  ("CSE ").  the  Pacific 
Slock  Exchange.  Inc.  ("PSE").  the  Philadelphia 
Slock  Exchange.  Inc.  ( "Phlx").  and  through  Ihe 
National  Association  of  Securities  Dealers,  Inc.. 
("NASD")  Automatic  Quotation  System 
("NASDAQ"). 

'  The  Amex  represents  thai  for  the  three  month 
period  ending  September  30.  1993.  50%  or  more  of 
the  world-wide  trading  volume  (on  a  share 
equivalent  basis)  in  Empresas  occurred  in  the  U.S. 
ADR  market.  The  Amex  further  represents  that  if 
the  trading  volume  in  the  U.S.  market  for  Empresas 
ADRs  falls  below  30%  of  the  world-wide  trading 
volume  for  Empresas  ADRs  and  stock  in  any 
subeequent  three  month  period,  the  Exchange  will 
not  open  for  trading  any  additional  series  of  options 
on  Empresas  ADRs  unless  the  Amex  has  in  place 
a  comprehensive  surveillance  sharing  agreement 
with  the  primary  exchange  in  the  home  country 
where  the  foreign  security  underlying  the  ADR  is 
traded  or  the  Commission  otherwise  authorizes  the 
listing.  See  November  2nd  Letter,  supra  note  3. 


surveillance  of  trading  in  Empresas  ADR 
options.* 

in.  Discussion 

The  Commission  finds  the  portions  of 
the  proposed  rule  change  related  to  the 
listing  of  options  on  ADRS  representing 
shares  of  Empresas  are  consistent  with 
the  requirements  of  the  Act  and  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6(b)(5)."  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs  representing  the  shares  of 
Empresas,  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities.io  Further,  the  pricing  of 
the  ADRs  underlying  Empresas  ADR 
options  may  become  more  efficient  and 
market  makers  in  these  ADRs,  by  virtue 
of  enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.ii  In  sum,  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock.12 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  Amex  to  list 
and  trade  options  on  Empresas  ADRs 
given  that  these  options  will  be  subject 
to  specific  requirements  related  to  the 
protection  of  investors.  First,  Amex 
rules  require  that  the  ADRs  underlying 
these  options  meet  the  Amex's  uniform 


"ISG  was  formed  on  July  14. 1993  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  )uly  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  rrwde  thereafter, 
was  signed  by  ISG  members  on  January  29. 1990. 
See  Second  Amendment  to  Ihe  Intermarket 
Surveillance  Group  Agreement.  January  29, 1990. 
The  members  of  the  ISG  are:  the  Amex.  the  BSE. 
the  CBOE.  the  CHS.  the  CSE.  the  NASD,  the  NYSE, 
the  PSE,  and  the  Phbt. 

•15U.S.C.  78f(b)(5)(l988). 

'"For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

<  1  See  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission.  96th  Cong..  Ist  Sess.  (Comm.  Print  No 
96-IFC3,  December  22. 1978). 

"Pursuant  to  section  6(b)(5)  of  the  Act.  the 
Conunission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  Is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


options  listing  standards  in  all  respects. 
As  described  above,  this  would  include 
the  initial  and  maintenance  criteria. 
These  criteria  ensure,  among  other 
things,  that  the  underlying  ADRs  will 
maintain  adequate  price  and  float  to 
prevent  the  ADR  options  from  being 
readily  susceptible  to  manipulation. 
Second,  the  ADR  Approval  Order 
requires  that  the  Amex  make  a 
reasonable  inquiry  to  evaluate  Empresas 
securities  to  ensure  that  these  securities 
are  generally  consistent  with  the 
requirements  set  forth  in  the  Exchange's 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 
options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  the 
ADR  may  be  less  than  the  Amex 
standard.  The  Commission  believes, 
however,  that  requiring  the  Amex  to 
review  the  securities  underlying 
Empresas  ADRs  to  ensure  that  they  are 
generally  consistent  with  the  Exchange's 
options  listing  standards,  along  with 
other  market  safeguards,  will  adequately 
protect  investors  from  the  possibility 
that  these  ADR  options  can  be 
potentially  manipulated. >3 

Third,  the  Amex  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  Empresas  ADR 
options.  Although  the  Amex  does  not 
have  an  effective  surveillance  sharing 
agreement  with  the  Mexican  Stock 
Exchange,  the  Commission  believes  that 
this  does  not  impair  the  ability  of  the 
Amex  to  detect  or  deter  manipulation 
since  the  majority  of  the  trading  activity 
in  these  Mexican  securities  occurs  in 
the  U.S.  ADR  market.  The  Commission 
notes  that  the  Amex,  the  U.S.  exchanges 
on  which  Empresas  ADRs  trade,  and  the 
NASD  are  members  of  the  ISG,  which 
will  provide  for  the  exchange  of 
necessary  surveillance  information 
concerning  trading  activity  in  the 


"For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  pric« 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  nanipulative  concerns. 
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Empreasas  ADR  options,  and  the 
respective  underlying  ADR  market.^* 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option,  such 
as  options  on  Empresas  ADRs,  and  the 
exchange  trading  the  stock  underlying 
the  equity  option  is  necessary  to  detect 
and  deter  market  manipulation  and 
other  trading  abuses.  In  particular,  the 
Commission  notes  that  surveillance 
sharing  agreements  provide  an 
important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
infonnation  needed  to  fiilly  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs,  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace."  The  Commission  further 
believes  that  the  abihty  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchases  and 
sellers  of  securities,  is  an  essential  and 


i<Sm  supra  note  8. 

IS  Sm  also  Securities  Exchange  Act  Release  No. 
26653  (March  21, 1989).  54  FR  12705  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  ("IMI"),  an  index 
comprised  of  AORs  traded  in  the  United  States 
based  on  foreign  securities).  In  this  approval  order, 
the  Commission  specincally  required  that  there  be 
comprehensive  surveillance  sharing  agreements  in 
place  between  the  Amex  and  the  foreign  exchanget 
on  which  the  securities  underlying  the  AORs  trade 
so  that  a  substantial  percentage  of  the  Index  was 
covered  by  comprehensive  surveillance  sharing 
agreements.  In  particular.  78%^  of  the  weight  of  the 
Index  was  covered  by  comprehensive  surveillance 
sharing  agreements.  For  the  remaining  22%  of  the 
Index,  the  Commission  further  recommended  that 
the  Anex  obtain  comprehensive  surveillance 
agreements  with  the  exchanges  on  which  the 
foreign  securities  underlying  the  AORs  trade. 


necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

In  the  present  case,  however,  the 
Commission  Rnds  that  the  market  for 
Empresas  ADRs  is  larger  than  the 
market  for  the  underlying  foreign 
securities.  Sp)ecifically,  approximately 
53%  of  the  world-wide  trading  volume 
in  Empresas  stock  and  ADRs  occurs  in 
the  U.S.  ADR  market,  which  consists  of 
the  NYSE,  the  BSE,  the  CHX,  the  CSE, 
the  PSE,  the  Phlx,  and  NASDAQ.io  The 
Commission  believes  that  the  U.S. 
market  for  Empresas  ADRs  operates  as 
a  single  market  even  though  it  is  made 
up  of  several  national  securities 
exchanges  and  the  NASD.  The 
Commission  notes  that  Empresas  ADRs 
trade  primarily  on  one  U.S.  exchange, 
the  NYSE,  and  all  of  the  markets  on 
which  or  through  which  these  ADRs 
cold  trade  are  linked  together  by  the 
Intermarket  Trading  System  ("ITS").i7 
Accordingly,  the  Commission  believes 
that  the  U.S.  ADR  market  for  Empresas 
is  substantially  the  price-discovery 
market  for  Empresas  securities  (i.e.. 
stocks  and  ADRs)  and,  therefore,  is  the 
instrumental  market  for  purposes  of 
deterring  and  detecting  potential 
manipulation  or  other  abusive  trading 
strategies  in  conjunction  with 
transactions  in  the  overlying  ADR 
options  market.'"  Since  both  the  Amex, 


'•From  July,  1993  through  September.  1993,  the 
average  daily  trading  volume  on  the  Mexican  Stock 
Exchange  for  the  common  shares  of  Empresas  was 
129,767  shares  (46.87%)  and  the  AOR  average  daily 
trading  volume  was  147,109  AORs  (53.13%).  See 
letter  from  Claire  P.  McGrath,  Managing  Director 
and  Special  Counsel.  Derivative  Securities,  Amex, 
to  Richard  Zack.  Branch  Chief,  Division. 
Commission,  dated  November  8, 1993.  The  Amex 
further  represents  that  the  Mexican  Stock  Exchange 
and  the  U.S.  AOR  market  are  the  predominate 
markets  for  Empresas  securities.  Telephone 
conversation  between  Claire  P.  McGrath.  Managing 
Director  and  Special  Counsel,  Derivative  Securities, 
Amex,  and  Monica  Michelizzi,  Staff  Attorney, 
Division,  Conunission,  on  November  5, 1993. 

''ITS  Is  a  communications  system  designed  to 
tacilitale  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiply-traded  securities; 
(2)  eHicient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets;  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
AORs  trade  are  ITS  participant  markets.  The 
NASO's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  piuposes  to  ITS  for  Empresas  AORs. 

'•Although  the  Amex  has  requested  the  approval 
to  list  and  trade  options  on  AORs  representing  the 


the  U.S.  exchanges  on  which  Empresas 
ADRs  trade,  and  the  NASD  are  members 
of  the  ISG.  the  Commission  believes  that 
there  is  an  efliective  surveillance  sharing 
arrangement  to  permit  the  exchanges 
and  the  NASD  to  adequately  investigate 
any  potential  manipulations  of  the  ADR 
options  or  their  underlying  securities. 

The  Commission  also  notes  that  the 
Amex  will  review  the  world-wide 
trading  volume  for  Empresas  stock  and 
ADRs  to  ensure  that  the  primary  market 
for  Empresas  securities  continues  to  be 
the  U.S.  ADR  market.  Specifically,  the 
Amex  has  agreed  to  continue  reviewing 
the  percentage  of  world-wide  trading 
volume  in  Empresas  securities  that 
occurs  in  the  U.S.  ADR  market.  If  the 
average  daily  trading  volume  in 
Empresas  stock  and  ADRs  occurring  in 
the  U.S.  ADR  market  falls  below  30%  of 
world-wide  volume,  the  Amex 
represents  that  it  will  not  open  for 
trading  any  additional  series  of  options 
on  Empresas  ADRs  unless  it  has  in  place 
a  comprehensive  surveillance  sharing 
agreement  with  the  Mexican  Stock 
Exchange.!*  Accordingly,  the 
Commission  believes  that  these 
requirements  ensure  that  if  the  U.S. 
ADR  market  ceases  to  be  the  primary 
market  for  Empresas  securities,  the 
Amex  will  either  obtain  the  necessary    ^ 
surveillance  sharing  agreements  or 
"wind  down"  trading  in  the  product.zo 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.2»  that 
portions  of  the  proposed  rule  change 
(File  No.  SR-Amex-91-26)  related  to  the 
listing  of  options  on  ADRs  representing 
the  shares  of  Empresas  are  approved. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maif  are!  H.  McFu-land, 

Deputy  Secretary. 

[FR  Doc.  93-28479  Filed  11-18-93;  8:45  am] 

BnjjNO  COM  •eie-ei-M 


shares  of  Sony,  Toyota,  and  Vitro,  the  Amex  does 
not  have  in  place  surveillance  sharing  agreements, 
covering  these  products,  with  either  the  Tokyo 
Stock  Exchange,  which  is  the  primary  market  for 
trading  in  Sony  or  Toyota  securities,  or  the  Mexican 
Stock  Exchange,  which  is  the  primary  market  for 
trading  in  Vitro  securities.  See  tupm  note  3. 
Accordingly,  the  Commission  cannot  at  this  time 
approve  proposals  to  list  options  on  Sony,  Toyota, 
or  Vitro  ADRs. 

'•November  2nd  Letter,  tupm  note  3. 

»/d. 

>'  IS  U.S.C  78s(b)  (1966). 

"  17  CFR  2O0.3O-3(a)(12)  (1993). 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttw  American  Stock  Exchange,  inc. 
Relating  to  a  Proposed  Amendment  to 
the  Listing  Guidelines  App|jcat)ie  to 
Equity  United  Tenn  Notes  C'ELNs") 

November  12. 1993. 

Pursuant  to  section  19(b)(1)  of  tbe 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  12. 
1993,  the  American  Stock  Exchange, 
Inc.  ("AMEX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  the  AMEX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
section  107B  ("Equity  Linked  Term 
Notes")  of  the  AMEX  Company  Guide 
("Guide")  to  provide  alternative  criteria 
with  respect  to  the  market  capitalization 
and  trading  volume  standards 
applicable  to  underiying  linked 
securities.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  AMEX.  and  at  the 
Commission. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
AMEX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  AMEX  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  May  20, 1993.  the  Commission 
approved  the  Exchange's  proposed 
amendments  to  section  107  of  the  Guide 
to  provide  for  the  listing  and  trading  of 
Equity  Linked  Term  Notes  ("ELNs").> 

«  Sm  Secviritiet  Exchange  Act  Releaae  No.  32343 
(May  20, 1993).  S«  FR  30833. 


ELNs  are  intermediate  term  (two  to 
seven  years),  non-convertible,  hybrid 
debt  securities,  the  value  of  which  is 
linked  to  the  performance  of  a  highly 
capitalized,  actively  traded  common 
stock.  ELNs  may  provide  for  periodic 
interest  payments  to  holders  based  on 
fixed  or  floating  rates,  or  they  may  be 
structured  as  "zero  coupon" 
instruments  with  no  payments  to 
holders  prior  to  maturity.2  ELNs  may  be 
subject  to  a  "cap"  on  the  maximum 
principal  amount  to  be  repaid  to  holders 
Jjpon  maturity,  and  they  may  feature  a 
"floor"  on  the  minimum  principal 
amount  paid  to  holders  upon  maturity. 
A  specific  issue  of  ELNs,  for  example, 
may  provide  holders  with  a  fixed  semi- 
annual interest  payment,  a  cap  of  135% 
of  the  issuance  price  on  the  maximum 
amount  to  be  paid  upon  maturity,  and 
no  minimum  floor  on  the  principal  to  be 
repaid  at  maturity.  Another  issue  of 
ELNs  might  offer  lower  annual 
payments  based  upon  a  floating  rate  and 
a  minimum  floor  principal  repayment  of 
75%  of  the  issuance  price.  As  may  be 
seen,  the  flexibility  available  to  an 
issuer  of  ELNs  permits  the  creation  of 
securities  which  offers  investors  the 
opportunity  to  more  precisely  focus  on 
a  specific  investment  strategy.  The 
Exchange  currently  lists  four  ELNs 
issues.' 

ELNs  conform  to  the  general  listing 
criteria  under  Section  107A  of  the 
Guide,  which  provide  that  issues  have: 
(1)  A  minimum  public  distribution  of 
one  million  trading  units  and  a 
minimum  of  400  holders;  (2)  an 
aggregate  market  value  of  at  least  $20 
million;  (3)  cash  settlement  in  U.S. 
dollars  and  a  redemption  price  of  at 
least  three  dollars  where  the  instrument 
contains  such  provisions;  and  (4)  assets 
of  at  least  $100  million,  stockholders' 
equity  of  at  least  $10  million,  and  pre- 
tax income  of  at  least  $750,000  in  the 
last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.*  ELNs  also  conform  to 
the  special  listing  criteria  of  Section 
107B  of  the  Guide  which  provide  that: 
(1)  Each  issuer  have  a  tangible  net  worth 
of  at  least  $150  mihon;  (2)  the  total 
original  issue  price  of  the  particular 
issue  of  ELNs  combined  with  all  of  the 
issuer's  other  ELNs  Usted  on  a  national 


'The  Exchange  has  agreed  to  notify  the 
Commission  if  an  issuer  of  ELNs  provides  for 
periodic  interest  payments  to  holders  based  on  a 
floating  rate.  ID. 

'The  Exchange  presently  lists  two  issues  of  ELNs 
linked  to  the  common  stock  of  Oracle  Systems.  Inc 
and  one  each  linked  to  the  common  stock  of  Digital' 
Equipment  Corporation  and  Microsoft  Corporation. 

*  Issuers  not  meeting  these  financial  oiteria  must 
have  assets  in  excess  of  $200  million  and 
stockholders'  equity  of  in  excess  of  $10  million,  or 
alternaiively.  assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  lust  $20  million. 


securities  exchange  or  traded  through 
the  National  Association  of  Securities 
Dealers,  Inc.  Automated  Quotation 
system  not  be  greater  than  25%  of  the 
issuer's  tangible  net  worth  at  the  time  of 
issuance;  (3)  each  underlying  linked 
stock  must  have  a  market  capitalization 
of  at  least  $3  billion,  and  a  trading 
volume  in  the  12-month  period 
preceding  listing  (in  all  markets  in 
which  the  underlying  security  is  traded) 
of  at  least  2.5  million  shares;  (4)  the 
issuer  of  the  underlying  linked  stock 
must  be  a  U.S.  reporting  company  under 
the  Act;  and  (5)  the  issuance  of  ELNs 
relating  to  an  underlying  linked  stock 
may  not  exceed  5%  of  the  total 
outstanding  shares  of  such  stock. 

The  Exchange  now  proposes  to  amend 
Section  107B  of  the  Guide  to  provide 
alternative  criteria  with  respect  to  the 
market  capitalization  and  trading 
volume  standards  applicable  to  an 
underlying  linked  security.  The 
Exchange  proposes  that  the  underlying 
linked  security  either:  (1)  Have  a  market 
capitalization  of  at  least  $1.5  billion  and 
a  trading  volume  of  20  million  or  more 
shares  over  the  12-month  period  prior  to 
listing;  or  (2)  meet  the  current  standard 
of  at  least  $3  billion  in  market 
capitalization  and  trading  volume  of  at 
least  2.5  million  shares  over  the  12- 
month  period  prior  to  listing. 

The  Exchange  believes  that  the 
proposed  amendment  will  benefit 
investors  by  expanding  the  number  of 
securities  that  may  be  linked  to  ELNs, 
thereby  providing  investors  with 
enhanced  investment  flexibility.  The 
Exchange  further  believes  that  the 
proposed  alternative  standard  for  the 
market  capitalization  and  trading 
volume  guideline  applicable  to 
underlying  linked  securities  is  a 
relatively  minor  change  to  the  ELNs 
listing  criteria  which  will  not  affect  the 
market  for  the  underlying  linked  stocks. 
The  underlying  linked  stocks  will 
continue  to  be  extremely  liquid 
securities  issued  by  large,  well 
capitalized  corporations.  Moreover,  the 
remaining  guidelines  of  Section  107B  of 
the  Guide  with  respect  to  ELNs  and 
underlying  linked  securities  will  be 
unaffected  by  the  proposed  amendment. 
The  Exchange  therefore  believes,  that 
the  establishment  of  an  alternative 
market  capitalization  and  enhanced 
trading  volume  standard  should  not 
have  any  adverse  impact  upon  the 
market  for  the  stocks  that  are  linked  to 
ELNs  listed  under  the  new  criteria. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
m  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
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acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  AMEX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Staterpent  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

AKtithin  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  flnds  such 
longer  [>eriod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
cofjying  at  the  principal  office  of  the 
AjCffiX.  All  submissions  should  refer  to 
File  No.  SR-AMEX-93-35  and  should 
be  submitted  by  December  10. 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margarei  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  93-28480  Filed  11-18-93: 8:45  ami 

WUMG  cooc  mo-oi-M 

[Release  No.  34-33196;  International  Series 
Release  No.  613;  File  No.  SR-CB0E-e2- 
15] 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Approval  of  a 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  Listing  Options  on  a 
Certain  Specific  American  Depositary 
Receipt 

November  12, 1993. 

I.  Introduction 

The  Chicago  Board  Options  Exchange, 
bic.  ("CBOE"  or  "Exchange"),  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  on 
August  10, 1992,  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  changes  to 
list  and  trade  options  on  American 
Depositary  Receipts  ("ADRs") 
representing  the  shares  of  Empresas  ICA 
Sociedad  Controladora  S.A.  de  C.V 
("Empresas").3 


»  17  CFR  200.30-3(a)(12)  (1992). 

'  15  U.S.C.  78s(b)  (1986). 

» 17  CFR  240.19b-4(1993). 

'The  CBOE  also  requested  approval  lo  list  and 
trade  options  on  ADRs  representing  the  shares  of 
British  Telecommunications  PLC  ("BT"),  Sociele 
Nationale  Elf  Aquilane  ("Elf),  TOTAL.  Waste 
Management  International  PLC  ("WMI"),  Wellcome 
PLC  ("Wellcome"),  and  Vitro  Sociedad  Anonima 
("Vitro").  With  respect  to  ADR  options  overlying 
shares  of  BT.  Elf,  WMI.  and  Wellcome,  the 
underlying  foreign  securities  primarily  trade  on 
foreign  exchanges  with  which  the  CBOE  has  in 
place  comprehensive  surveillance  sharing 
agreements.  Under  current  Exchange  rules,  the 
CBOE  has  the  authority  to  list  and  trade  ADR 
options  where  the  option  meets  Exchange  options 
listing  standards  and  the  CBOE  has  a 
comprehensive  surveillance  sharing  agreement  with 
the  primary  exchange  trading  the  underlying 
foreign  security.  Accordingly,  the  CBOE  does  not 
need  additional  authority  to  list  these  ADR  options. 
See  Securities  Exchange  Releases  No.  31531 
(November  27, 1992),  57  FR  57250  (December  3, 
1992)  ("ADR  Approval  Order").  With  respect  to 
ADR  optiOTis  overlying  shares  of  Vitro,  seventy 
percent  of  the  world-wide  trading  volume  in  the 
foreign  securities  underlying  Vitro  ADRs  occurs  on 
the  Bolsa  Mexicans  de  Valores  ("Mexican  Stock 
ExcJiange").  See  Letter  from  Joseph  Levin,  Vice 
President,  Research  and  Development,  CBOE,  to 
Monica  C  Michelizzi,  Staff  Attorney,  Division  of 
Market  Regulation  ("Division").  C^ommission,  dated 
September  23. 1993  ("September  23rd  Letter"). 
Because  the  Mexican  Stock  Exchange  is  the  primary 
home  market  for  trading  in  shares  of  Vitro  and  there 
Is  not  a  surveillance  sharing  agreement  between  the 
Mexican  Stock  Exchange  and  the  CBOE,  the 
Commission  ^nnot  at  this  time  given  the  CBOE  the 


The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31122 
(August  28. 1992).  57  FR  40707 
(September  4, 1992).  No  comments  were 
received  on  the  proposed  rule  change. 

n.  Description 

On  November  27. 1992.  the 
Commission  approved  a  CBOE  proposal 
to  list  and  trade  ADR  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchange's 
established  uniform  options  listing 
standards.*  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  CBOE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreigti  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options'  listing  without  an  agreement. 
Second,  the  CBOE's  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  "float"  of  7,000.000  ADRs 
outstanding.  2,000  shareholders,  trading 
"volume  of  at  least  2,400.000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7'/i  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  CBOE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  "float"  of  6,300,000  ADRs, 
1,600  shareholders,  trading  volume  of  at 
least  1.800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  CBOE  to  malce  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  CBOE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 


authority  to  list  options  on  ADRs  representing  the 
shares  of  Vitro.  See  discussion  at  infra  notes  15 
tlirough  17  and  accompanying  text. 

<  ADR  Approval  order,  supra  note  3.  A 
comprehensive  surveillance  sharing  agreement 
provides,  among  other  things,  for  the  excliange  of 
market  trading  activity,  clearing  activity,  and  the 
identity  of  the  ultimate  purchaser  or  seller  of  the 
securities  traded. 


6^i1B  Federal  Register  /  Vol  56.  No.  222  /  Friday.  November  19.  1993  /  Notices 


of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicabie  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  CBOE  to  list  and  trade  options  on 
ADRs  representing  the  shares  of 
Enipresas.  even  though  the  CBOE  does 
not  have  a  surveillance  sharing 
agr^ment  with  the  primary  exchange 
on  v/hicfa  the  foreign  securities 
underlyuig  the  ADRs  trade.  The  foreign 
securities  underlying  Empresas  ADRs 
trade  primarily  on  the  Mexican  Stock 
Exchange,  while  the  ADRs  trade 
primarily  on  the  New  York  Stock 
Exchange  ("NYSE").5 

Ahhough  the  CBOE  does  not  have  a 
surveillance  sharing  agreement  with  the 
Mexican  Stock  Exchange,  the  CBOE 
does  not  believe  that  this  will  impair  its 
ability  to  detect  or  deter  any  potential 
manipulations  of  the  market  in 
Empresas  ADR  options  because  the 
dominant  underlying  market  for  the 
ADR  options  is  the  U.S.  ADR  market, 
rather  than  the  Mexican  Stock 
Exchange."  Since  the  CBOE,  the  NASD, 
and  the  U.S.  exchanges  on  which 
Empresas  ADRs  trade  are  members  of 
the  Intermarket  Surveillance  Group 
("ISO"),  the  CBOE  believes  that  it  has 
the  ability  to  conduct  adequate 
surveiliance  of  trading  in  Empresas  ADR 
options.' 


»  Although  the  NYSE  U  the  primary  market  for 
EmpresM  ADR*,  the  ADRs  also  trade  in  the  United 
States  on  the  Boston  Stock  Exchange.  Inc.  ("BSE"), 
the  Chiojgo  Stock  Exchange.  Inc.  ("CHX").  the 
Cincinnati  Stock  Exchange.  Inc  ("CSE").  the  PKifK 
Slock  ExfJiange.  Inc.  CPSE- ).  the  Phll8<felphia 
Stock  Exchange.  Inc  ("Phlx"),  and  through  the 
National  Association  of  Securities  Dealers.  Inc. 
("NASD").  Automatic  Quoution  System 
("NASDAQ"). 

•The  CBOE  represents  that  for  the  three  tnonth 
period  ending  August  31.  1993.  50%  or  more  of  the 
worldwide  trading  volume  (on  a  share  equivalent 
basis)  In  Empresas  occurred  in  the  U.S.  ADR 
market.  The  CBOE  hirther  represents  that  If  the 
trading  volume  in  the  U.S.  market  for  Emptvaas 
AURs  falls  below  30%  of  the  world-wide  trading 
volume  for  Empresas  ADRs  and  stock  in  any 
subsequent  three  month  period,  the  Exchange  will 
not  open  for  trading  any  additional  series  of  option* 
on  Empresas  ADR*  unless  the  CBOE  ha*  in  place 
a  comprehensive  surveillance  sharing  agreement 
with  the  primary  exchange  in  the  home  country 
where  the  foreign  security  underlying  the  ADR  is 
traded  or  the  Commission  otherwise  authorizes  the 
lilting.  See  September  23rd  Letter,  supra  note  3. 

'  ISO  was  fonned  on  July  H.  1983  to,  among 
other  things,  coordi.iate  more  effectively 
BurveilUnceand  investigative  information  sharing 
arrangements  in  the  stock  and  options  ntarkets.  See 
Intermarket  Surveillance  Croup  Agreement.  July  14. 
1983.  The  mo«»  recent  amendment  to  the  ISG 
Agreement,  which  irxuMporates  the  original 
agreement  and  all  amemlments  made  there* fiar. 
was  signed  by  ISG  members  on  )anuary  29.  199a 
See  Second  Amendment  to  the  Intermarkel 
Surveillance  Croup  Agreement,  (anuary  29.  1990. 
The  member*  of  the  ISC  are:  the  American  Slock 
Exchange.  Inc.  ("Aroex").  the  BSE.  the  CBOE.  the 


ni.  Discussion 

The  Commission  finds  the  portions  of 
the  proposed  rule  change  related  to  the 
listing  of  options  on  ADRs  representing 
shares  of  Empresas  are  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)." 
Specifically,  the  Commission  finds  that 
allowing  options  to  trade  on  ADRs 
representing  the  shares  of  Empresas, 
among  other  things,  gives  investors  a 
better  means  to  hedge  their  positions  in 
the  ADRs.  as  well  as  enhanced  market 
timing  opportunities."  Further,  the 
pricing  of  the  ADRs  underlying 
Empresas  ADR  options  may  become 
more  efficient  and  market  makers  in 
these  ADRs.  by  virtue  of  enhanced 
hedging  opportunities,  may  be  able  to 
provide  deeper  and  more  liquid 
markets.'o  In  sum.  options  on  ADRs 
likely  engender  the  same  benefits  to 
investors  and  the  market  place  that  exist 
with  respect  to  options  on  common 
stock." 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  CBOE  to  list 
and  trade  optic  ^s  on  Empresas  ADRs 
given  that  these  options  will  be  subject 
to  specific  requirements  related  to  the 
protection  of  investors.  First.  CBOE 
rules  require  that  the  ADRs  underlying 
these  options  meet  the  CBOE's  uniform 
options  listing  standards  in  all  respects. 
As  described  above,  this  would  include 
the  initial  and  maintenance  criteria. 
These  criteria  ensure,  among  other 
things,  that  the  underlying  ADRs  will 
maintain  adequate  price  and  float  to 
prevent  the  ADR  options  from  being 
readily  susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  CBOE  make  a 
reasonable  inquiry  to  evaluate  Empresas 
securities  to  ensure  that  these  securities 


CHX.  the  CSE.  the  NASD,  the  NYSE,  the  PSE.  and 
the  Phlx. 

•  15  U.S.C78f(bM5)  (19881 

■Forexamp)a,  if  an  investor  wanu  to  invest  in 
ADRs  but  does  not  have  su  indent  cash  available 
until  a  future  dale,  he  can  purchase  an  ADR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

">  See  eg  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission.  96lh  Cong..  Ist  Seas.  (Comm.  Print  hto. 
96-IFC3.  December  22. 1978). 

>'  Pursuant  to  section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  findii^  that  the 
introduction  of  such  new  products  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipuialion,  diminished  public  conTidence  In  the 
integrity  of  the  markeU.  and  other  valid  regulatory 


are  generally  consistent  with  the 
requii^ments  set  forth  in  the  Exchange "s 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 
options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  the 
ADR  may  be  less  than  the  CBOE 
standard.  The  Commission  believes, 
however,  that  requiring  the  CBOE  to 
review  the  securities  underlying 
Empresas  ADRs  to  ensure  that  they  are 
generally  consistent  with  the  Exchange's 
options  listing  standards,  along  with 
other  market  safeguards,  will  adequately 
protect  investors  from  the  possibility 
that  these  ADR  options  can  be 
potentially  manipulated.^ 

Third,  the  CBOE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  Empresas  ADR 
options.  Although  the  CBOE  does  not 
have  an  comprehensive  surveillance 
sharing  agreement  with  the  Mexican 
Stock  Exchange,  the  Commission 
believes  that  this  does  not  impair  the 
ability  of  the  CBOE  to  detect  or  deter 
manipulation  since  the  majority  of  the 
trading  activity  in  these  Mexican 
securities  occurs  in  the  U.S.  ADR 
market.  The  Commission  notes  that  the 
CBOE,  the  U.S.  exchanges  on  which 
Empresas  ADRs  trade,  and  the  NASD 
are  members  of  the  ISG,  which  will 
provide  for  the  exchange  of  necessary 
surveillance  information  concerning 
trading  activity  in  the  Empresas  ADR 
options,  and  the  respective  underlying 
ADR  market." 

As  a  general  matter,  the  Commission  • 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option,  such 
as  options  on  Empresas  ADRs.  and  the 
exchange  trading  the  stock  underlying 
the  equity  option  is  necessary  to  detect 
and  deter  market  manipulation  and 


'ipor  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  rtot 
meet  trading  or  size  mainteiiance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  tliat  raised  manipulative  concerns. 

"  See  supra  note  7, 
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other  trading  abuses.  In  particular,  the 
Commission  notes  that  surveillance 
sharing  agreements  provide  an 
important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs,  the 
Commission  believes  that,  in  most 
cases,  the  r<;Ievant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace.!*  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  sec  rities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  sur\'eillance  sharing 
agreement. 

In  the  present  case,  however,  the 
Commission  finds  that  the  market  for 
Empresas  ADRs  is  larger  than  the 
market  for  the  underlying  foreign 
securities.  Specifically,  approximately 
53%  of  the  world-wide  trading  volume 
in  Empresas  stock  and  ADRs  occurs  in 
the  U.S.  ADR  market,  which  consists  of 
the  NYSE,  the  BSE,  the  CHX,  the  CSE, 


><  See  also  Securities  Exchange  Act  Release  No. 
26653  (March  21. 1989).  54  FR  12705  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  ("IMI"),  an  index 
comprised  of  ADRs  traded  in  the  Untied  Slates 
based  on  foreign  securities).  In  this  approval  order, 
the  Commission  specifically  required  that  there  be 
comprehensive  surveillance  sharing  agreements  in 
place  between  the  American  Stock  Exchange 
("An»x")  and  the  foreign  exchanges  on  which  the 
securities  underlying  the  ADRs  trade  so  that  a 
substantial  percentage  of  the  Index  was  covered  by 
comprehensive  surveillance  sharing  agreements.  In 
particular,  7B%  of  the  weight  of  the  Index  was 
covered  by  comprehensive  surveillance  sharing 
agreements.  For  the  remaining  22%  of  the  Index, 
the  Commission  further  recommended  that  the 
Amex  obtain  comprehensive  surveillance 
agreements  with  the  exchanges  on  which  the 
foreign  securities  underlying  the  ADRs  trade. 


the  PSE,  the  Phlx,  and  NASDAQ."  The 
Commission  believes  that  the  U.S. 
market  for  Empresas  ADRs  operates  as 
a  single  market  even  though  it  is  made 
up  of  several  national  securities 
exchanges  and  the  NASD.  The 
Commission  notes  that  Empresas  ADRs 
trade  primarily  on  one  U.S.  exchange, 
the  NYSE,  and  all  of  the  markets  on 
which  or  through  which  these  ADRs 
could  trade  are  linked  together  by  the 
Intermarket  Trading  System  ("ITS").i6 
Accordingly,  the  Commission  believes 
that  the  U.S.  ADR  market  for  Empresas 
is  substantially  the  price-discovery 
market  for  Empresas  securities  (i.e., 
stocks  and  ADRs)  and,  therefore,  is  the 
instrumental  market  for  purposes  of 
deterring  and  detecting  potential 
manipulation  or  other  abusive  trading 
strategies  in  conjunction  with 
transactions  in  the  overlyng  ADR 
options  market. 17  Since  both  the  CBOE, 
the  U.S.  exchanges  on  which  Empresas 
ADRs  trade,  and  the  NASD  are  members 
of  the  ISG,  the  Commission  believes  that 
there  is  an  effective  surveillance  sharing 
arrangement  to  permit  the  exchanges 
and  the  NASD  to  adequately  investigate 
any  potential  manipulations  of  the  ADR 
options  or  their  underlying  securities. 
The  Commission  also  notes  that  the 
CBOE  will  review  the  world-wide 


"From  June,  1993  through  August,  1993,  the 
average  daily  trading  volume  on  the  Mexican  Stock 
Exchange  for  the  common  shares  of  Empresas  was 
136.121  shares  (46.61%  and  the  ADR  average  daily 
trading  volume  was  155.923  ADRs  (53.39%).  See 
September  23rd  Letter,  supra  note  3.  The  CBOE 
further  represents  that  the  Mexican  Stock  Exchange 
and  the  U.S.  ADR  market  are  the  predominate 
markets  for  Empresas  securities.  Telephone 
conversation  between  Joseph  Levin,  Vice  President, 
Research  and  Development.  CBOE,  and  Monica 
Michelizzi,  Staff  Attorney,  Division,  Commission, 
on  October  22,  1993. 

'»ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for:  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiply  trading  securities: 
(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
syiitem)  to  all  participating  markets;  (3) 
participation,  under  certain  conditions,  by  members 
of  all  |>articipating  markets  in  opening  transactiotis 
in  those  markets:  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NADs  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  Emprosas  ADRs. 

"Although  the  CBOE  has  requested  the  approval 
to  list  and  trade  options  on  ADRs  representing  the 
shares  of  Vitro,  the  CBOE  does  not  have  in  place 
a  surveillance  sharing  agreement  with  the  Mexican 
Stock  Exchange,  which  is  the  primary  market  for 
trading  in  Vitro  securities.  In  addition,  the  U.S. 
ADR  market  for  Vitro  Securities.  See  supra  note  3. 
Accordingly,  the  Conmiission  cannot  at  this  time 
approve  proposals  to  list  Vitro  ADR  opticn*. 


trading  volume  for  Empresas  stock  and 
ADRs  to  ensure  that  the  primary  market 
for  Empresas  securities  continues  to  be 
the  U.S.  ADR  market.  Specifically,  the 
CBOE  has  agreed  to  continue  reviewing 
the  percentage  of  world-wide  trading 
volume  in  Empresas  securities  that 
occurs  in  the  U.S.  ADR  market.  If  the 
average  daily  trading  volume  in 
Empresas  stock  and  ADRs  occurring  in 
the  U.S.  ADR  market  falls  below  30%  of 
world-wide  trading  volume,  the  CBOE 
represents  that  its  will  not  open  for 
trading  any  additional  series  of  options 
on  Empresas  ADRs  unless  it  has  in  place 
a  comprehensive  surveillance  sharing 
agreement  with  the  Mexican  Stock 
Exchange.18  Accordingly,  these 
requirements  ensure  that  if  the  U.S. 
ADR  market  ceases  to  be  the  primary 
market  for  Empresas  securities,  the 
CBOE  will  either  obtain  the  necessary 
surveillance  sharing  agreements  or 
"wind  down"  trading  in  the  product. !» 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,2o  that 
portions  of  the  proposed  rule  change 
(File  No.  SR-CBOE-92-15)  related  to 
the  listing  of  options  on  ADRs 
representing  the  shares  of  Empresas  are 
approved. 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-28478  Filed  11-18-93:  8:45  ami 

WLUNG  CODE  8010-01-** 


[Release  No.  34-^192;  File  No.  SR-CBOE- 
93-36] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Options  on  the  S&P/Barra 
Growth  Index  and  the  S&P/Barra  Value 
Index 

November  12, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  9, 1993, 
the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


<•  September  23rd  Letter,  supra  note  1. 

i«M. 

1015  U.S.C  78s(b)(2)  (1988). 

"  17  CFR  200.30-3(a)(12)  (1993). 
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I.  Setf-fteg«latorf  Orsanization'* 
Statement  of  the  Temu  of  Substance  of 
the  Propoaed  Role  C3iange 

The  CBOE  proposes  to  hst  and  trade 
options  on  the  S&P/Barra  Growth  Index 
("Growth  Index")  and  the  S&P/Baira 
Value  Index  ("Value  Index").  (The 
Growth  Index  and  Value  Index  are 
sometimes  hereinafter  referred  to  as  the 
"Indexes".)  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  the  CBOE.  and  at  the 
Commission. 

II.  Self-Regnlatory  Organization's 
Statement  of  the  Pnrpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Pmposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  options  based  on  the  Value 
Index  and  tne  Growth  Index  (sometimes 
hereinafter  referred  to  as  "Value 
options"  and  "Growth  options").  The 
Indexes  are  maintained  by  Barra.  Inc. 
("Barra")  pursuant  to  a  license 
agreement  between  Barra  and  Standard 
&  Poor's  ("S&P").  As  hirther  described 
below,  the  Value  Index  and  Growth 
Index  represent  a  partition  of  the  S&P 
500  Stock  Index  ("S&P  500")  and,  like 
options  on  the  S&P  500  ("SPX 
options").  Value  options  and  Growth 
options  will  be  cash-settled,  European- 
style  « and  A.M.-settled. 

A.  Index  Design.  Maintenance  and 
Calculation 

The  Indexes  are  constructed  by 
sorting  the  stocks  in  the  S&P  500  on  the 
basis  of  their  book-to-price  ratios  as 
determined  by  Barra.  The  sort  Is 
performed  twice  i>er  year,  based  on  end- 
of-day  Information  for  November  30  and 
May  31.  Starting  with  the  company  with 
the  highest  book-to-price  ratio. 


companies  are  added  to  the  Value  Index 
until  that  Index  contains  50  percent  of 
the  market  capitalization  of  the  S&P 
500.  The  Growth  Index  is  composed  of 
the  remaining  companies  in  the  S&P 
500.  The  partition  of  the  S&P  500  using 
November  30  information  becomes 
effective  as  of  January  1  of  the  following 
year,  the  partition  of  the  S&P  500  using 
May  31  information  becomes  effective 
July  1  of  the  same  year. 

The  Indexes  are  updated  on  an 
ongoing  basis  to  reflect  changes  in  the 
composition  of  the  S&P  500  and 
adjustments  to  stocks  in  the  S&P  500.  A 
stock  that  is  added  to  the  S&P  500  is 
assigned  to  the  Growth  Index  if  its  book- 
to-price  ratio  is  less  than  the  cuioff  ratio 
determined  at  the  most  recent  semi- 
annual resorting  of  the  Indexes; 
otherwise,  the  stock  is  added  to  the 
Value  Index.  To  maintain  continuity  in 
either  Index  following  the  addition  of  a 
new  component  stock  or  an  adjustment 
of  existing  component  stock,  the  divisor 
of  the  Index  is  adjusted. 

Like  the  S&P  500.  the  Indexes  are 
capitalization-weighted,  and  the 
methodology  used  to  calculate  them  is 
identical  to  the  methodology  used  to 
calculate  the  S&P  500.  The  level  of  each 
Index  is  calculated  as  follows: 


Index  Level  •• 


Current  Market  Vahie 


Adjusted  Base  Period  Market  Value 


xlO 


Adjusted  Base  Period  Market  Value  -  ^""^"<  Market  Value  After  Adjustments 

Current  Maiket  Value  Before  Adjustments 


X  Previous  Base  Period  Mailet  Value 


The  numeric  value  of  each  Index  was 
established  at  10  as  of  the  close  of  the 
market  on  December  31, 1974.  and  the 
Growth  Index  is  currently  at  about  60 
and  the  Value  Index  is  currently  at 
about  70. 

The  Indexes  are  calculated 
continuously  by  S&P  or  its  designee, 
and  their  values  vnti  be  disseminated  by 
the  Options  Price  Reporting  Authority 
no  less  often  than  every  fifteen  seconds. 
S&P  will  also  calculate  the  exercise 
settlement  value  for  each  expiring  series 
of  Value  options  and  Grovrth  options, 
and  will  make  these  values  available  to 
CBOE  for  use  by  the  Options  Qearing 
Corporation  in  effecting  settlement  of 
exercises  and  assigiunents  of  the 
options.  Value  options  and  Growth 


'  Eun>pean-«tyle  options  may  only  be  •xeicUad 
during  MOM  specined  period  inunediately  prior  to 
expiratioa 


options  will  be  A.M.-settled.  Each 
exercise  settlement  value  will  therefore 
be  an  "opening"  settlement,  i.e.,  a  value 
derived  from  first  reported  sale 
(opening)  prices  of  the  securities  in  the 
applicable  Index  on  the  last  day  of 
trading  in  the  securities  prior  to 
expiration,  or  from  the  last  reported  sale 
prices  of  any  securities  that  do  not  open 
for  trading  on  that  day. 

B.  Growth  and  Value  Option  Trading 

The  Exchange  is  proposing  in  this 
proposed  rule  change  to  trade  "regular" 
Growth  and  Value  options  and  full- 
value  and  reduced-value  LEAPS  on  the 
Growth  and  Value  Indexes.  Chapter 
XXIV  of  the  CBOE's  Rules,  as  modified 


by  this  rule  change,  will  govern  trading 
of  Growth  and  Value  options. 

(1)  Reporting  Authority.  The  existing 
Interpretation  to  Rule  24.1  that 
identifies  the  "reporting  authority"  for 
each  index  underlying  options  traded 
on  the  Exchange  is  amended  to  specify 
that  the  reporting  authority  for  the 
Indexes  is  S&P.' 

(2)  Current  Index  Value.  The  "current 
index  value"  for  regular  Growth  and 
Value  options,  and  for  full-value  LEAPS 
on  the  Indexes,  will  be  equal  to  the 
levels  of  the  respective  Indexes.'  The 
"current  index  value"  for  reduced-value 
LEAPS  Growth  and  Value  options  will 
be  one-tenth  of  the  value  of  the  related 
regular  options. 


>TtM  Interpreutioo  U  abo  amended  lo  reflect 
that  Sap  recently  began  to  operate  a*  a  diviaica 
rather  than  at  a  tufasidiaTy  ot  MoGraw-HlU. 

»  The  "cnneat  index  vahie"  it  defined  in  CBOB 
Rule  24.t(g)  (a*  ameodMi  t>y  File  Na  SR-CB08-«»- 


05)  (or  regular  options  to  mean  "the  level  of  the 
underlying  index  reported  by  the  reporting 
authority  far  the  Index,  or  any  multiple  or  fraction 
of  tuch  reported  lewel  specified  by  the  Exchange." 
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(3)  Exercise  and  Settlement.  Rule  24.9 
will  specify  that  Growth  and  Value 
options  will  have  European-style 
exercise  and  will  be  "A.M. -settled  index 
options."  As  with  other  non-Flexible 
Exchange  options  and  non-Quarterly 
Index  Expiration  ("QIX")  options, 
regular  and  LEAPS  Growth  and  Value 
options  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month,  and  the  last  day  for 
trading  in  an  expiring  series  will  be  the 
second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

(4)  Position  Limits.  The  Exchange  is 
proposing  to  establish  position  limits  for 
Growth  and  Value  options  equal  to 
125,000  contracts  on  the  same  side  of 
the  market,  with  no  more  than  75.000 
contracts  in  the  series  with  the  nearest 
expiration  date.  These  limits  are  roughly 
equivalent,  in  dollar  terms,  to  the  basic 
limits «  applicable  to  options  on  the  S&P 
500  index  and  the  S&P  100  index 
(25,000  contracts  on  the  same  side  of  the 
market,  with  no  more  than  15,000 
contracts  in  the  series  with  the  nearest 
expiration  date)  and  to  the  limits 
applicable  to  options  on  the  Russell 
2000  Index  (50,000  contracts  on  the 
same  side  of  the  market,  with  no  more 
than  30.000  contracts  in  the  series  with 
the  nearest  expiration  date).'  Similarly, 
the  Exchange  is  proposing  to  establish 
375,000  contracts  on  the  same  side  of 
the  market  as  the  maximum  position 
size  that  will  be  eligible  for  treatment 
under  the  CBOE's  hedge  exemption  rule 
provisions.)}  Paragraph  24.4(a)  and 
Interpretation  .01  to  Rule  24.4  are 
amended  to  reflect  these  proposals. 

(5)  Strike  Prices.  Interpretations  .01 
and  .05  to  Rule  24.9,  which  describe  the 
procedures  for  adding  and  deleting 
strike  prices  for  index  options,  will 
apply  to  Growth  and  Value  options. 


*  The  CBOE'f  rules  set  out  somewhat  higher 
position  limits  for  A.M.-settled  options  on  the  S&P 
500  index  and  for  QIXs  on  the  S&P  500  index  and 
the  S&P  100  index. 

>The  S&P  500  index  level  is  currently  at  about 
460  and  the  S&P  100  at  about  425.  so  that  a  position 
of  25.000  option  contracts  overlying  either  of  these 
indexes  would  have  a  dollar  value  somewhat 
greater  than  a  position  of  12S.00O  option  contracts 
overlying  either  the  Growth  Index  or  the  Value 
Index.  The  Russell  2000  index  level  is  currently  at 
about  245,  so  that  a  position  of  50,000  option 
contracts  overlying  that  index  would  also  have  a 
dollar  value  somewhat  greater  than  a  position  of 
125.000  option  contracts  overlying  either  the 
Growth  Index  or  the  Value  Index. 

•  The  maximum  position  that  is  eligible  for  hedge 
exemption  treatment  under  the  CBOE's  rules  (other 
than  positions  in  SPX  options,  which  are  subject  to 
a  higher  exemption  limit)  is  7S,(XX)  contracts  on  the 
same  side  of  the  market.  In  dollar  terms,  a  position 
of  75.000  option  contracts  on  the  S&P  100  index 
would  have  a  value  somewhat  higher  than  the  value 
of  375,000  option  contracts  on  either  the  Growth 
Index  or  the  Value  Index. 


Paragraph  (a)  of  Interpretation  .01  is 
amended  to  provide  that  the  minimum 
interval  between  strike  prices  for 
Growth  and  Value  options  will  be  $2.50, 
as  it  is  for  other  index  options  with 
strike  prices  less  than  $200.00. 

(6)  Expiration  Cycle.  Existing  Rule 
24.9(a)(2),  which  describes  the 
expiration  months  for  regular  index 
options,  will  apply  to  regular  Growth 
and  Value  options,  and  regular  Growth 
and  Value  options  will  have  up  to  three 
near-term  consecutive  expiration 
months  plus  up  to  three  farther-out 
expiration  months  at  three-month 
intervals.  Existing  Rule  24.9(b),  which 
describes  the  expiration  months  for 
LEAPS  index  options,  will  apply  to 
LEAPS  Growth  and  Value  options. 

C.  Inclusion  of  Rules  Revised  Disclaimer 
of  Liability  on  Behalf  of  S&P  and  Barra 

The  CBOE  has  agreed  with  S&P  to 
revise  the  disclaimer  of  liability  on 
behalf  of  S&P  that  is  currently  in  the 
CBOE's  Rules  so  that  it  covers  Barra  as 
well  as  S&P,  and  the  Growth  Index  and 
Value  Index  as  well  as  the  S&P  500  and 
S&P  100  indexes. 

D.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  will  permit 
trading  in  Growth  and  Value  options 
and  LEAPS  pursuant  to  rules  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and 
thereby  will  provide  investors  with  the 
ability  to  invest  in  options  based  on  two 
additional  indexes. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  (or 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  ofBce  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-36  and  should  be 
submitted  by  December  10, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc  93-28481  Filed  11-18-93;  8:45  am) 

BH.LMO  CODC  WIO-OI-M 

[Reieas*  No.  34-33195;  Intemational  Series 
Release  Na  612;  Fits  Na  SR-NYSE-02-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  inc^  Relating  to  the  Listing 
of  Options  on  a  Certain  Specific 
American  Depositary  Receipt 

November  12, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  September  23, 
1992.  the  New  York  Stock  Exchange 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 


'  17  CFR  20O.3O-3(a)(12)  (1992). 
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change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Rule  Oiange 

The  NYSE  requests  Commission 
authorization  to  list  and  trade  options 
on  American  Depositary  Receipts 
("ADRs")  representing  the  shares  of 
Empresas  ICA  Sociedad  Controladora 
S.A.  de  CV.  ("Empresas").! 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  NYSE  and 
at  the  Commission. 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NYSE  is  requesting  Commission 
authorization  to  list  and  trade  options 
on  ADRs  representing  the  shares  of 
Empresas. 

On  November  27. 1992,  the 
Commission  approved  a  NYSE  proposal 
to  list  and  trade  ADR  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchange's 

>  The  NYSE  also  requested  approval  to  list  and 
trade  options  on  ADRs  representing  the  shares  of 
Vitro  Sociedad  Anonima  ("Vitro").  The 
Commission  notes  that  less  than  50%  of  the  world- 
wide volume  of  the  shares  and  ADRs  of  Vitro  trade 
in  the  U.S.  ADR  market  See  Utter  from  lames  E. 
Buck.  Senior  Vice  President  and  Secretary.  NYSE, 
to  Richard  L  Zack.  Branch  Chief.  Division  of 
Market  Regulation,  Commission,  dated  October  22, 
1993  ("October  22nd  Letter").  Because  the  primary 
home  market  for  trading  In  shares  of  Vitro  is  the 
Bolsa  Mexicana  de  Valores  ("Mexican  Stock 
Exchange")  and  the  NYSE  does  not  have  in  place 
a  surveillance  sharing  agreement  with  that 
exchange,  the  Commission  cannot  at  this  time  give 
the  NYSE  the  authority  to  list  options  on  ADRs 
representing  the  shares  of  Vitro.  See  discussion  at 
i/i/ro  notes  16  through  18.  and  accompanying  text. 


established  uniform  options  listing 
standards.'  First  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  NYSE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs.  unless  the 
Commission  otherwise  approves  the 
options'  listing  without  an  agreement. 
Second,  the  NYSE's  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  "float"  of  7,000.000  ADRs 
outstanding,  2,000  shareholders,  trading 
volimne  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7>/i  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  NYSE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  "float"  of  6,300,000  ADRs, 
1,600  shareholders,  trading  volume  of  at 
least  1,800.000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  NYSE  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  NYSE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  NYSE  to  list  and  trade  options  on 
ADRs  representing  the  shares  of 
Empresas,  even  though  the  NYSE  does 
not  have  a  surveillance  sharing 
agreement  with  the  primary  exchange 
on  which  the  foreign  securities 
underlying  the  ADRs  trade.  The  foreign 
securities  underlying  Empresas  ADRs 
trade  primarily  on  the  Mexican  Stock 


Exchange,  while  the  ADRs  trade 
primarily  on  the  NYSE.' 

Although  NYSE  does  not  have  a 
surveillance  sharing  agreement  with  the 
Mexican  Stock  Exchange,  the  NYSE 
does  not  believe  that  this  will  impair  its 
ability  to  detect  or  deter  any  potential 
manipulations  of  the  market  in 
Empresas  ADR  options  because  the 
dominant  underlying  market  of  the  ADR 
options  in  the  U.S.  ADR  market,  rather 
than  the  Mexican  Stock  Exchange.*  The 
NYSE  believes  it  has  the  ability  to 
conduct  adequate  surveillance  of 
trading  in  Empresas  ADR  options 
because  the  NYSE  is  the  primary  market 
on  which  Empresas  ADRs  trade.'  In 
addition,  the  other  U.S.  exchanges  on 
which  Empresas  ADRs  trade,  the  NYSE 
and  the  NASD  are  members  of  the 
Intermarket  Surveillance  Group  ("ISG"). 
which  provides  for  the  exchange  of 
necessary  surveillance  information 
concerning  trading  activity  in  the 
Empresas  ADR  options,  and  the 
respective  underlying  ADR  market. » 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 


»  Securities  Exchange  Act  Release  No.  31528 
(November  27. 1992).  57  FR  57256  (December  3. 
1992)  ("ADR  Approval  Order").  A  comprehensive 
surveillance  sharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identity  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


'Although  the  NYSE  is  the  primary  market  for 
Empresas  ADRs.  the  ADRs  also  trade  in  the  United 
Sutes  on  the  Boston  Slock  Exchange.  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc.  ("CHX ").  the 
Cincinnati  Stock  Exchange.  Inc.  ("CSE").  the  Pacific 
Stock  Exchange.  Inc..  ("PSE").  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx").  and  through  the 
National  Association  of  Securities  Dealers.  Inc. 
("NASD").  Automatic  Quotation  System 
("NASDAQ"). 

<The  NYSE  represents  that  for  the  three  month 
period  ending  August  31, 1993.  50%  or  more  of  the 
world-wide  trading  volume  (on  a  share  equivalent 
basis)  in  Empresas  occurred  in  the  U.S.  ADR 
market.  The  NYSE  hjrther  represents  that  if  the 
trading  volume  in  the  U.S.  market  for  Empresas 
ADRs  falls  below  30%  of  the  world-wide  trading 
volume  for  Empresas  ADRs  and  stock  in  any 
subsequent  three  month  period,  the  Exchange  will 
not  open  for  trading  any  additional  series  of  options 
on  Empresas  ADRs  unless  the  NYSE  has  in  place 
•  comprehensive  surveillance  sharing  agreement 
with  the  primary  exchange  in  the  home  country 
where  the  foreign  security  underlying  the  ADR  is 
traded  or  the  Commission  otherwise  authorizes  the 
listing.  See  October  22nd  Letter,  supin  note  1. 

»  NYSE  Rule  4  defines  ADRs  as  "stock"  for 
purpose  of  Exchange  rules.  Thus,  the  same  "Chinese 
wall"  procedures  that  are  applicable  to  the  trading 
of  options  overlying  stock  listed  on  the  NYSE  also 
would  apply  to  the  trading  of  Empresas  ADR 
options. 

•ISG  was  formed  on  July  14. 1993  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  Sec 
Intermarket  Surveillance  Group  Agreement,  July  14, 
1993.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29. 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  January  29, 1990. 
The  members  of  the  ISG  are:  the  American  Stock 
Exchange.  Inc.  ("Amex").  the  BSE.  the  Chicago 
Board  Options  Exchange,  Ina  ( "CBOE").  the  CHX. 
the  CSE.  the  NASD,  the  NYSE,  the  PSE,  and  the 
PhU. 
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Section  6(b)  of  the  Act.'  in  general,  and 
furthers  the  objectives  of  Section  6(b)(S). 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.« 

The  Commission  finds  the  portions  of 
the  proposed  rule  change  related  to  the 
listing  of  options  on  ADRs  representing 
shares  of  Empresas  are  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b){5).» 
Specifically,  the  Commission  finds  that 
allowing  options  to  trade  on  AORs 
representing  the  shares  of  Empresas, 
among  other  things,  gives  investors  a 
better  means  to  hedge  their  positions  in 
the  ADRs,  as  well  as  enhanced  market 
timing  opportunities. »o  Further,  the 
pricing  of  the  ADRs  underlying 
Empresas  ADR  options  may  become 
more  efficient  and  market  makers  in  the 
ADRs,  by  virtue  of  enhanced  hedging 
opportunities,  may  be  able  to  provide 
deeper  and  more  liquid  markets."  In 
sum,  options  on  ADRs  likely  engender 
the  same  benefits  to  investors  and  the 


M5U.S.C78f(198a). 

•15  U.S.C  7Ss(b)(2l  (1988). 

•  use  78nb)(5)  (1988). 

«>Far  example,  if  an  investor  want*  to  invest  in 
AORs  but  does  not  have  sufficient  cash  available 
until  a  future  dale,  he  can  purchase  an  AOR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

1  <  See  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission,  96th  Cong.,  1st  Sess.  (Corran.  Print  No. 
96-IFC3.  December  22, 1978). 


market  place  that  exist  with  respect  to 
options  on  common  stock." 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  NYSE  to  list 
and  trade  options  on  Empresas  ADRs 
given  that  these  options  will  be  subject 
to  specific  requirements  related  to  the 
protection  of  investors.  First,  NYSE 
rules  require  that  the  ADRs  underlying 
these  options  meet  the  NYSE's  uniform 
options  listing  standards  in  all  respect. 
As  described  above,  this  would  include 
the  initial  and  maintenance  criteria. 
These  criteria  ensure,  among  other 
things,  that  the  underlying  ADRs  will 
maintain  adequate  price  and  float  to 
prevent  the  ADR  options  from  being 
readily  susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  NYSE  make  a 
reasonable  inquiry  to  evaluate  Empresas 
securities  to  ensure  that  these  securities 
are  generally  consistent  with  the 
requirements  set  forth  in  the  Exchange's 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 
options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  the 
ADR  may  be  less  than  the  NYSE 
standard.  The  Commission  believes, 
however,  that  requiring  the  NYSE  to 
review  the  securities  underlying 
Empresas  ADRs  to  ensure  that  they  are 
generally  consistent  with  the  Exchange's 
options  listing  standards,  along  with 
other  market  safeguards,  will  adequately 
protect  investors  from  the  possibility 
that  these  ADR  options  can  be 
potentially  manipulated. i> 

Third,  the  NYsE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 


''Pursuant  to  section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  • 
derivative  Instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 

1  >  For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  AOR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  siie  maintenance  standards,  or  if 
the  security  underlying  the  AOR  biled  to  meet 
other  standards  that  raised  manipulative  concerns. 


information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  Empresas  ADR 
options.  Although  the  NYSE  does  not 
have  a  comprehensive  surveillance 
sharing  agreement  with  the  Mexican 
Stock  Exchange,  the  Commission 
believes  that  this  does  not  impair  the 
ability  of  the  NYSE  to  detect  or  deter 
manipulation  since  the  majority  of  the 
trading  activity  in  these  Mexican 
securities  occurs  in  the  U.S.  ADR 
market.  The  Commission  notes  that  the 
primary  market  on  which  Empresas 
ADRs  trade  is  the  NYSE.  Further,  the 
other  U.S.  exchanges  on  which 
Empresas  ADRs  trade,  the  NYSE,  and 
the  NASD  are  members  of  the  ISG, 
which  will  provide  for  the  exchange  of 
necessary  surveillance  information 
concerning  trading  activity  in  the 
Empresas  ADR  options,  and  the 
respective  underlying  ADR  market.'* 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option,  such 
as  options  on  Empresas  ADRs.  and  the 
exchange  trading  the  stock  underlying 
the  equity  option  is  necessary  to  detect 
and  deter  market  manipulation  and 
other  trading  abuses.  In  particular,  the 
Commission  notes  that  surveillance 
sharing  agreements  provide  an 
important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs.  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  imderlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR.  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 


"See  supra  note  ft. 


61122  Federal  Register  /  Vol.  58.  No.  222  /  Friday.  November  19.  1993  /  Notices 


marketplace."  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

In  the  present  case,  however,  the 
Commission  finds  that  the  market  for 
Empresas  ADRs  is  larger  than  the 
market  for  the  underlying  foreign 
securities.  Specifically,  approximately 
53%  of  the  world-wide  trading  volume 
in  Empresas  stock  and  ADRs  occurs  in 
the  U.S.  ADR  market,  which  consists  of 
the  NYSE,  the  BSE.  the  CHX,  the  CSE. 
the  PSE,  the  Phlx.  and  NASDAQ.ia  The 
Commission  believes  that  the  U.S. 
market  for  Empresas  ADRs  operates  as 
a  single  market  even  though  it  is  made 
up  of  several  national  securities 
exchanges  and  the  NASD.  The 
Commission  notes  that  Empresas  ADRs 
trade  primarily  on  one  U.S.  exchange, 
the  NYSE,  and  all  of  the  markets  on 
which  or  through  which  these  ADRs 
could  trade  are  linked  together  by  the 
Intermarket  Trading  System  ("ITS")." 


"  See  also  Securities  Exchange  Act  Release  No. 
26653  (March  21. 1989),  54  FR  12705  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  ("IMr'l.tn  index 
comprised  of  ADRs  traded  in  the  United  States 
based  on  foreign  securities).  In  this  approval  order, 
the  Conunission  specifically  required  that  there  be 
comprehensive  surveillance  sharing  agreements  in 
place  between  the  Amex  and  the  foreign  exchanges 
on  which  the  securities  underlying  the  ADRs  trade 
•o  that  a  substantial  percentage  of  the  Index  was 
covered  by  comprehensive  surveillance  sharing 
agreements.  In  particular.  78%  of  the  weight  of  the 
Index  was  covered  by  comprehensive  surveillance 
sharing  agreemenu.  For  the  remaining  22%  of  the 
Index,  the  Commission  further  recommended  that 
the  Amex  obtain  comprehensive  surveillance 
agreements  with  the  exchanges  on  which  the 
foreign  securities  underlying  the  ADRs  trade. 

"From  July.  1993  through  September,  1993.  the 
average  daily  trading  volume  on  the  Mexican  Stock 
Exchange  for  the  common  shares  of  Empresas  was 
128,600  shares  (46.64%)  and  the  ADR  average  daily 
trading  volume  was  147.100  ADRs  (53.36%).  See 
October  22nd  Letter,  supra  note  1.  The  NYSE 
further  represents  that  the  Mexican  Stock  Exchange 
and  the  U.S.  ADR  market  are  the  predominate 
markets  for  Empresas  securities.  Telephone 
conversation  between  Gary  Katz,  NYSE,  and 
Monica  Micheliizi.  Staff  Attorney,  Division, 
Commission,  on  October  28. 1993. 

•'ITS  is  a  communications  system  designed  to 
Eacilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for:  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiply  trading  securities; 
(2)  efflcient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets:  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  \hoM  markett;  and  (4)  routing  orders  from  • 


Accordingly,  the  Commission  believes 
that  the  U.S.  ADR  market  for  Empresas 
is  substantially  the  price-discovery 
market  for  Empresas  securities  (i.e., 
stocks  and  ADRs)  and.  therefore,  is  the 
instrumental  market  for  purposes  of 
deterring  and  detecting  potential 
manipulation  or  other  abusive  trading 
strategies  in  conjunction  with 
transactions  in  the  overlying  ADR 
options  market.*" 

Because  Empresas  ADRs  primarily 
trade  on  the  NYSE,  the  Commission 
notes  that  the  NYSE  can  adequately 
obtain  surveillance  information 
regarding  trading  in  the  ADRs  occurring 
on  the  Exchange.  Further,  the 
Commission  believes  that,  as  members 
of  the  ISG,  the  NYSE,  the  other  U.S. 
exchanges  on  which  Empresas  ADRs 
trade,  and  the  NASD  have  in  place  an 
effective  surveillance  sharing 
arrangement  to  permit  the  exchanges 
and  the  NASD  to  adequately  investigate 
any  potential  manipulations  of  the  ADR 
options  or  their  underlying  securities. 

The  Commission  also  notes  that  the 
NYSE  will  review  the  world-wide 
trading  volume  for  Empresas  stock  and 
ADRs  to  ensure  that  the  primary  market 
for  Empresas  securities  continues  to  be 
the  U.S.  ADR  market.  Specifically,  the 
NYSE  has  agreed  to  continue  reviewing 
the  percentage  of  world-wide  trading 
volume  in  Empresas  securities  that 
occurs  in  the  U.S.  ADR  market.  If  the 
average  daily  trading  volume  in 
Empresas  stock  and  ADRs  occurring  in 
the  U.S.  ADR  market  falls  below  30%  of 
world-wide  trading  volume,  the  NYSE 
represents  that  it  will  not  open  for 
trading  any  additional  series  of  options 
on  Empresas  ADRs  unless  it  has  in  place 
a  comprehensive  surveillance  sharing 
agreement  with  the  Mexican  Stock 
Exchange.to  Accordingly,  these 
requirements  ensure  that  if  the  U.S. 
ADR  market  ceases  to  be  the  primary 
market  for  Empresas  securities,  the 
NYSE  will  either  obtain  the  necessary 
surveillance  sharing  agreements  or 
"wind  dowrn"  trading  in  the  product. 20 


participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  whidi  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  nukers.  for  order  routing  and 
execution  purposes,  to  ITS  for  Empresas  ADRs. 

'•Although  the  NYSE  has  requested  the  approval 
to  list  and  trade  options  on  ADRs  representing  the 
shares  of  Vitro,  the  NYSE  does  not  have  in  place 
a  surveillance  sharing  agreement  *vith  the  Mexican 
Stock  Exchange,  which  is  the  primary  market  for 
trading  in  Vitro  securities-  In  addition,  the  U.S. 
ADR  market  for  Vitro  is  not  subsUntially  the  price 
discovery  market  for  Vitro  Securities.  See  tupn 
note  1.  Accordingly,  the  Commission  cannot  at  this 
time  approve  proposals  to  list  Vitro  ADR  options. 

'•October  22nd  Letter,  tupn  note  1. 


The  Commission  finds  good  cause  for 
approving  the  portions  of  the  proposed 
rule  change  relating  to  the  listing  of 
options  on  Empresas  ADRs  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  NYSE 
proposal  to  list  and  trade  options  on 
Empresas  ADRs  is  identical  to  proposals 
by  the  CBOE  and  the  Amex  to  list  and 
trade  options  on  Empresas  ADR 
options.zt  The  CBOE  and  the  Amex 
proposals  were  subject  to  a  full  notice 
and  comment  perioid.  The  Commission 
did  not  receive  any  comments  on  those 
proposals.  Further,  the  Commission 
believes  that  approving  the  NYSE 
proposal  to  list  Empresas  ADR  options 
on  an  accelerated  basis  will  permit  the 
NYSE  to  compete  on  an  equal  basis  with 
the  CBOE  and  the  Amex  for  orders  in 
these  options.  Accordingly,  since  the 
Commission  finds  that  the  current 
proposal  involves  the  exact  same  issues 
as  the  above-noted  proposals,  the 
Commission  believes  it  is  consistent 
with  sections  19(b)(2)  and  6(b)(5)  of  the 
Act  22  to  approve  the  NYSE's  proposal  to 
list  Empresas  ADR  options  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
December  10, 1993. 


2'  Securities  Exchange  Act  Release  Nos.  31122 
(August  28, 1992),  57  FR  40707  (September  4, 1992) 
(File  No.  SR-CBOE-92-15),  and  31117  (August  28, 
1992),  57  FR  40703  (September  4, 1992) 
(Amendment  No.  2  to  File  No.  SR-Amex-91-26). 

"15  U.S.C  78s(b)(2)  and  78fa>)(5)  (1988). 
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It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.zs  that  the 
portions  of  the  proposed  rule  change 
(SR-NYSE-92-26)  related  to  the  listing 
of  options  on  ADRs  representing  shares 
of  Empresas  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  M 

Maijaret  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc.  93-28477  Filed  ll-ia-93;  8:45  ami 

BILUNO  CODE  M10-01-M 


Self-Regulatory  Organizations: 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange 
Inc. 

November  12, 1993. 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(0(l)(B)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12f-l 
thereunder  for  unlisted  trading 
privileges  in  the  following  security: 

Chelsea  CCA  Realty  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11496) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  2, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonadiaii  G.  Kati, 

Secretary. 

[FR  Doc.  93-28455  Filed  11-18-93;  8:45  am) 
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IReleasa  No.  IC-19868: 812-8286] 

AmSouth  Mutual  Funds,  et  al.;  Notica 
of  Application 

November  15, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"), 

APPLICANTS:  AmSouth  Mutual  Funds, 
The  Parkstone  Group  of  Funds,  BB&T 
Mutual  Funds  Group,  Conestoga  Family 
of  Funds,  American  Performance  Funds, 
The  Society  Funds,  The  Highmark 
Group,  and  Praxis  Mutual  Funds,  on 
behalf  of  themselves  and  all  other 
registered  investment  companies  for 
which  The  Winsbary  Company  or  any 
persons  directly  controlling,  controlled 
by,  or  under  common  control  with  The 
Winsbury  Company  may  in  the  future 
serve  as  principal  underwriter  (the 
"Funds");  AmSouth  Bank  N.A.,  First  of 
America  Investment  Corporation, 
Branch  Banking  and  Trust  Company 
Meridian  Investment  Company, 
BancOklahoma  Trust  Company,  AMR 
Investment  Services,  Inc.,  Society  Asset 
Management,  Inc.,  Clay  Finlay  Inc.,  The 
Bank  of  California,  N.A.,  and  MMA 
Capital  Management  (the  "Advisers"); 
and  The  Winsbury  Company 
("Winsbury"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(c),  and  22(d)  and  rule  22c-l,  and  to 
amend  a  previous  order  (the  "Prior 
Order")!  that  granted  applicants 
exemptive  relief  from  the  provisions  of 
sections  18(0. 18(g),  and  18(i). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  to  amend  the  Prior  Order  that 
permitted  the  Funds  to  offer  up  to  four 
classes  of  shares.  As  amended,  the  order 
would  permit  the  Funds  to  issue  up  to 
five  classes  of  shares,  assess  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of 
shares  of  one  class,  and  waive  the  CDSC 
in  certain  cases. 

FILING  DATES:  The  application  was  filed 
on  February  24, 1993,  and  amended  on 
July  28, 1993  and  November  12. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


Z3 15  U.S.C  78s(b)(2)  (1988). 
24 17  CFR  200.3(V-3(aMl2)  (1993). 


« The  ASO  Outlook  Group,  et  al..  Investment 
Company  Act  Release  Nos.  19177  (Dec  22, 1992) 
(notice)  and  19217  (Jan.  19, 1993)  (order). 


received  by  the  SEC  by  5:30  p.m.  on 
December  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  or  an  afTidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Winsbury,  1900  East 
Dublin-Granville  Road,  Columbus,  Ohio 
43229. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-3018  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  AmSouth  Mutual  Funds 
("Amsouth")  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  AmSouth  currently  offers  shares 
in  nine  series.  Each  series  of  AmSouth 
currently  offers  one  class  of  shares. 
AmSouth  Bank,  N.A.  is  the  investment 
adviser  for  each  of  the  AmSouth  series. 

2.  The  Parkstone  Group  of  Funds 
("Parkstone")  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  Parkstone  offers  shares  in  fourteen 
series.  Parkstone  currently  offers  two 
classes  of  shares  pursuant  to  the  Prior 
Order.  Shares  of  one  class  are  held 
mostly  through  fiduciary,  agency, 
custodial,  and  similar  accounts  of  First 
of  America  Bank-Michigan  N.A.  and  are 
sold  without  any  sales  diarge  or  rule 
12b-l  fee.  The  other  class  is  sold  subject 
to  a  front-end  sales  charge  and  a  rule 
12b-l  fee  of  up  to  .25%  of  the  average 
annual  net  assets  attributable  to  that 
class.  First  of  America  Investment 
Corporation  is  the  investment  adviser 
for  each  of  the  Parkstone  series.  Ivory  & 
Sime  International,  Inc.  and  Ivory  & 
Sime  pic  are  sub-investment  advisers  for 
the  Parkstone  International  Discovery 
Fund  series. 

3.  BB&T  Mutual  Funds  Group 
("BB&T')  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  BB&T  offers  shares  in  six  series. 
BB&T  currently  offers  two  classes  of 
shares  pursuant  to  the  Prior  Order.  One 
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class  is  sold  without  any  sales  charge  or 
rule  12b-l  fee.  The  other  class  is  subject 
to  a  rule  12b-l  distribution  fee  at  an 
annual  rate  of  up  to  .50%  of  the  average 
daily  net  assets  attributable  to  such 
class,  and  in  certain  cases,  a  front-end 
sales  charge.  Branch  Banking  and  Trust 
Company  is  the  investment  adviser  for 
each  of  the  BB&T  series. 

4.  Conestoga  Family  of  Funds 
("Conestoga")  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  Conestoga  offers  shares  in  seven 
series.  Each  series  of  Conestoga 
currently  offers  one  class  of  shares. 
Conestoga  has  not  adopted  a  rule  12b- 

1  plan,  but  purchases  of  certain  series  of 
Conestoga  are  subject  to  a  front-end 
sales  charge.  Meridian  Investment 
Company  is  the  investment  adviser  for 
each  of  the  Conestoga  series. 

5.  American  Performance  Funds 
("American")  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  American  offers  shares  in  seven 
series.  Each  series  of  American 
currently  offers  one  class  of  shares. 
Purchases  of  certain  series  are  subject  to 
a  front-end  sales  charge  and  American 
has  adopted  a  rule  12b-l  plan  pursuant 
to  which  shareholders  pay  a  distribution 
fee  at  an  annual  rate  of  up  to  .25%  of 
the  average  daily  net  assets  of  the  series. 
BancOklahoma  Trust  Company  and 
AMR  Investment  Services  each  serve  as 
the  investment  adviser  for  certain  series 
of  American. 

6.  The  Society  Funds  ("Society")  is  a 
registered  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust  Society 
cxurently  offers  shares  in  ten  series. 
Each  series  of  Society  currently  offers 
one,  class  of  shares.  Society  has  not 
adopted  a  rule  12l>-l  plan,  but  certain 
series  are  subject  to  a  front-end  sales 
charge.  Society  Asset  Management.  Inc. 
and  Clay  Finlay,  Inc.  each  serve  as 
investment  adviser  to  certain  series  of 
Society. 

7.  The  Highmark  Group  ("Highmark") 
is  a  registered  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust.  Highmark 
offers  shares  in  eight  series.  Pursuant  to 
the  Prior  Order,  Highmark  currently 
ofiers  two  classes  of  shares  in  its  money 
market  series.  Qass  A  shareholders  pay 
a  distribution  fee  pursuant  to  a  rule 
12b-l  plan  at  an  annual  rate  of  up  to 
.25%  of  average  annual  net  assets.  Class 
B  shareholders  pay  no  rule  I2l>-1  fees. 
Purchases  of  shares  of  Highmark  are  not 
subject  to  a  sales  charge.  The  Bank  of 
CaUfomia.  N.A.  is  the  investment 
adviser  for  each  of  Highmark's  series. 


8.  Praxis  Mutual  Funds  ("Praxis")  is 
a  registered  open-end  management 
investment  company  organized  as  a 
Delaware  business  trust.  Praxis  plans  to 
offer  two  series  of  shares.  When  their 
registration  statements  are  declared 
effective,  both  series  of  Praxis  will  offer 
one  class  of  shares.  Praxis  shareholders 
will  pay  a  distribution  and  services  fee 
pursuant  to  rule  12b-l  at  an  annual  rate 
of  up  to  1%  of  the  average  daily  net 
assets  attributable  to  eadi  series.  Certain 
series  of  Praxis  will  be  subject  to  a  front- 
end  sales  charge.  MMA  Capital 
Management  will  be  the  investment 
adviser  for  each  series  of  Praxis. 

9.  VVinsbury,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934,  is  the  principal 
underwriter  and  administrator  for  each 
of  the  Funds. 

10.  Under  the  Prior  Order,  the  Funds 
are  permitted  to  offer  up  to  four  separate 
classes  of  shares.  Class  A  shares  are 
offered  to  individual  investors  through 
broker-dealers  or  directly  by  Winsbury. 
Class  B  shares  are  offered  to  qualified 
accounts  through  correspondent  banks, 
financial  institutions,  and  other 
organizations.  Class  C  shares  are  offered 
for  monies  that  are  held  in  a  fiduciary, 
agency,  custodial  or  similar  capacity  by 
a  bank.  Class  C  shares  may  also  be 
purchased  by  certain  other  limited 
categories  of  investors,  including 
employees  and  retired  employees  of  the 
Advisers  and  Winsbury.  trustees  of  the 
Funds,  the  spouses  and  children  of  each 
of  the  foregoing,  and  participants  in 
payroll  deduction  plans.  401(k)  plans  or 
403(b)  plans  invested  in  the  Funds. 
Class  D  shareholders  consist  solely  of 
those  investors  who,  as  of  the  day 
immediately  preceding  the  date  on 
which  a  Fund  implements  the  multiple 
class  structure,  own  shares  in  the  Fund 
but  who  are  not  eligible  to  purchase 
Class  C  shares. 

11.  Under  the  Prior  Order,  Funds  may 
offer  Class  A  and  Class  B  shares  in 
connection  with  plans  adopted  pursuant 
to  rule  12b-l.  Class  A  and  Class  B  rule 
12b-l  plans  may  provide  for  the 
payment  of  a  distribution  fee  to 
Winsbury  not  to  exceed  an  annual  rate 
of  .40%  and  .25%.  respectively,  of  the 
average  daily  net  assets  attributable  to  a 
Fund's  Class  A  or  Class  B  shares. 
Winsbury  may  reallocate  part  or  all  of 
the  fee  as  compensation  to  broker- 
dealers  (in  the  case  of  Class  A)  or  to 
correspondent  banks,  financial 
institutions,  and  other  organizations  (in 
the  case  of  Qass  B).  Qass  C  and  Qass 

D  shareholders  may  not  adopt  a  rule 
12b-l  plan. 

12.  Applicants  propose  to  amend  the 
Prior  Order  to  alter  the  categories  of 
investors  that  are  eligible  to  purchase 


Class  C  shares.  The  Funds  intend  to 
offer  Class  C  shares  through  the  trust 
department  of  any  bank  for  monies  that 
are  held  in  a  fiduciary,  agency, 
custodial,  or  similar  capacity. 
Employees,  retired  employees,  trustees, 
family  members,  and  plan  participants 
described  above  will  be  eligible  to 
purchase  Class  C  shares,  but  will  be 
eligible  to  purchase  Class  A  shares 
without  the  imposition  of  a  sales  load. 
Class  C  shareholders  will  not  be  ciiarged 
a  sales  load  nor  incur  any  rule  12b-l 
fees. 

13.  Applicants  also  propose  to  amend 
the  Prior  Order  to  permit  the  Funds  to 
offer  a  new  Class  E.  Class  E  shares  will 
be  offered  for  purchase  directly  from 
VVinsbury  and  through  broker-dealers 
that  have  entered  into  shareholder 
servicing  and/or  distribution  agreements 
with  Winsbury.  The  initial  shareholders 
of  Class  E  will  adopt  a  rule  12b-l  plan 
providing  that  the  Funds  will  pay  a 
distribution  fee  to  Winsbury  at  a 
maximum  annual  rate  of  up  to  .75%  of 
the  average  daily  net  assets  attributable 
to  Class  E  shares.  The  Funds  also  will 
pay  a  servicing  fee  to  Winsbury 
pursuant  to  either  a  rule  12b-l  plan  or 

a  non-rule  12b-l  shareholder  servicing 
plan  at  an  annual  rate  of  up  to  .25%  of 
the  average  daily  net  assets  attributable 
to  Class  E  •  lares. 

14.  Investors  purchasing  Class  E 
shares  will  not  be  subject  to  a  sales 
charge  at  the  time  of  purchase. 
However,  an  investor's  proceeds  from  a 
redemption  of  Class  E  shares  made 
within  a  specified  period  (not  to  exceed 
4  years)  from  the  time  of  purchase  may 
be  subject  to  a  CDSC  The  amount  of  the 
CDSC  will  be  calculated  as  a  percentage 
of  the  lower  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase  or 
redemption.  Class  E  shares  will  not  be 
subject  to  a  CDSC  to  the  extent  that  the 
value  of  such  shares  represents  capital 
appreciation  or  reinvestment  of 
dividends. 

15.  No  CDSC  will  be  imposed  on     ' 
exchanges  of  Class  E  shares  of  any  series 
of  a  Fimd  for  Class  E  shares  of  other 
series  of  that  Fund.  If  the  shares 
acquired  in  the  exchange  are  redeemed 
within  four  years  following  the  original 
investment,  however,  an  appropriate 
CDSC  wfill  be  charged.  Applicants  will 
comply  with  rule  lla-3  with  respect  to 
all  exchanges  of  shares. 

16.  Applicants  intend  to  waive  the 
CDSC  on  redemptions  in  connection 
with:  (1)  The  death  or  disability  of  a 
shareholder,  as  defined  in  section 
72(a)(7)  of  the  Internal  Revenue  Code 
(the  "Code"),  if  redemption  is  made 
within  one  year  of  the  death  or 
disability;  (b)  distributions  from 
retirement  plans  qualified  imder  Code 
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section  401(a)  when  such  redemptions 
are  necessary  to  make  distributions  to 
plaa  participants;  and  (c)  distributions 
from  a  custodial  account  under  Code 
section  403(b)(7)  or  an  individual 
retirement  account  due  to  a 
shareholder's  attainment  of  age  70  Vz. 

17.  If  a  shareholder  has  not  redeemed 
his  Of  her  Class  E  shares  at  the  end  of 
the  eighth  year  after  the  date  of  their 
acqijisition,  his  or  her  Class  E  shares 
willlautomatically  convert  into  Class  A 
sharte  at  the  relative  net  asset  values  of 
each  of  the  classes.  Shares  purchased 
through  the  remvestment  of  dividends 
and  other  distributions  paid  with 
respect  to  Class  E  shares  will  convert  to 
Class  A  in  direct  proportion  to  the  ratio 
that  'the  shareholder's  Class  E  shares 
converting  to  Class  A  bears  to  the 
shareholder's  total  Class  E  shares  not 
acquired  through  dividends  and 
distijibutions.  If  a  shareholder  who  owns 
bothi  Class  A  shares  and  Class  E  shares 
redeaus  less  than  his  or  her  entire 
inveistment,  then  shares  will  be 
redeemed  in  the  following  order:  (a) 
Any  Class  E  shares  that  are  not  subject 
to  a  CDSC;  (b)  Class  A  shares;  and  (c) 
Class  E  shares  subject  to  a  CDSC,  unless 
the  shareholder  has  made  a  specific 
election  otherwise. 

18.  The  Prior  Order  authorized  cla.sses 
that  will  be  offered  in  conjunction  with 
rule;12b-l  plans.  The  Funds  now  seek 
the  flexibility  to  offer  some  or  all  of  the 
classes  in  conjunction  with  a 
shareholder  service  plan  in  addition  to 
or  in  lieu  of  a  rule  12b-l  plan.  Each 
shareholder  servicaplan  will  limit  the 
service  fee  payable  to  Winsbury  to  a 
maximum  annual  rate  of  .25%  of  the 
average  daily  net  assets  attributable  to 
shares  of  that  class.  Each  shareholder 
service  plan  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l  (b)- 
(0  as  if  the  expenditures  made 
thereunder  were  subject  to  rule  12b-l, 
except  that  shareholders  will  not 
possess  the  voting  rights  specified  in 
rule  12b-l. 

Applicants'  Legal  Analysis 

Lpplicants  request  an  exemptive 
under  section  6(c)  of  the  Act  to  the 
;  that  the  proposed  issuance  and 
jf  shares  representing  interests  in 
ime  investment  portfolio  might  be 
deemed:  (1)  To  result  in  a  "senior 
security"  within  the  meaning  of  section 
18(g)  and  to  be  prohibited  by  section 
18(0(1):  or  (2)  to  violate  the  equal  voting 
provisions  of  section  18(i). 

2.  Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
in  the  manner  described  below  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 


Investors  purchasing  shares  offered  in 
connection  with  a  rule  12-1  plan  would 
bear  the  costs  associated  with  services 
rendered  pursuant  to  the  12b-l  plan 
and  would  possess  exclusive 
shareholder  voting  rights  with  respect  to 
matters  affecting  such  12b-l  plan,  while 
investors  purchasing  shares  that  are  not 
covered  by  such  I2l>-1  plan  would  not 
bear  such  expenses  or  possess  such 
voting  rights. 

3.  Applicants  state  that  the  proposed 
arrangement  does  not  involve  borrowing 
and  will  not  affect  a  Fund's  existing 
assets  or  reserves.  Nor  will  the  proposed 
arrangement  increase  the  speculative 
character  of  the  shares  in  a  series  since 
all  shares  will  participate  in  all  of  the 
series*  income  and  expenses  (except  for 
the  12b-l  fees  and  expenses  assessed  to 
a  particular  class).  Applicants  submit 
that  the  requested  exemption  is 
appropriate,  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  submit  that  the 
requested  exemption  to  permit  the 
Funds  to  implement  the  proposed  Class 
E  CDSC  is  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  The  proposed 
CDSC  arrangement  will  provide 
shareholders  the  option  of  having  their 
full  payment  invested  for  them  at  the 
time  of  their  purchase  of  shares  of  the 
Funds  with  no  deduction  of  a  sales 
charge. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  classes  each  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects  except  for  certain 
differences  related  to  (a)  the  method  of 
financing  certain  expenses  ("Class 
Expenses"),  which  are  limited  to:  (i) 
Transfer  agent  fees  as  identified  by  the 
Fund's  transfer  agent  as  being 
attributable  to  a  specific  class;  (ii) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  the  expense  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  trustees/ 


directors'  fees  incurred  as  a  result  of 
issues  relating  to  one  class  of  shares;  (b) 
expenses  assessed  to  a  class  pursuant  to 
a  rule  12b-l  plan;  (c)  the  related  voting 
rights  as  to  matters  exclusively  affecting 
one  class  of  shares;  (d)  exchange 
privileges;  (e)  the  conversion  feature  of 
Class  E  shares;  and  (f)  class  designation 
differences.  Any  additional  incremental 
expenses  not  specifically  identified 
above  that  are  subsequently  identified 
and  determined  to  be  properly  allocated 
to  one  class  of  shares  shall  no  be  so 
allocated  until  approved  by  the  SEC 
pursuant  to  an  amended  order. 

2.  The  board  of  trustees/directors  of  a 
Fund,  including  a  majority  of  the 
independent  trustees  or  directors,  will 
approve  the  offering  of  different  classes 
of  shares  of  the  Fund  (the  "MuUi-Class 
System  ")  prior  to  the  implementation  of 
the  Multi-Class  System.  The  minutes  of 
the  meetings  of  the  board  of  trustees/ 
directors  of  a  Fund  regarding  the 
deliberations  of  the  trustees  or  directors 
with  respect  to  the  approvals  necessary 
to  implement  the  Muhi-Class  System 
will  reflect  in  detail  the  reasons  for  the 
trustees'  or  directors'  determination  that 
the  proposed  Multi-Class  System  is  in 
the  best  interests  of  both  the  Fund  and 
its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees/directors  of  a  Fund  including  a 
majority  of  the  trustees/directors  who 
are  not  interested  persons  of  such  Fund. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Class 
Expenses  shall  provide  to  the  board  of 
trustees/directors,  and  the  trustees/ 
directors  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees  or 
directors  of  a  Fund,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  the  Fund 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
various  classes  of  shares.  The  trustees  or 
directors,  including  a  majority  of  the 
independent  trustees  or  directors,  shall 
take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The  Fund's 
adviser  and  distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  trustees  or 
directors.  If  a  conflict  arises,  the  adviser 
and  the  distributor,  at  their  own  cost, 
will  remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 
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5.  The  distributor  of  a  Fund  Mrill 
adopt  compliance  standards  as  to  when 
each  class  of  shares  may  be  sold  to 
particular  investors.  Applicants  wdll 
require  all  persons  selling  shares  of  the 
Funds  to  agree  to  conform  to  such 
standards. 

6.  The  board  of  trustees/directors  of  a 
Fund  will  receive  quarterly  and  annual 
statements  concerning  distribution  and 
shareholder  servicing  expenditures 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l.  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  board  of  trustees/directors  to  justify 
any  fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  revie^iv  and  approval  of 
the  indef>endent  trustees/directors  in 
the  exercise  of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  Fund  with 
resoect  to  a  class  of  shares  in  a  series, 
to  the  extent  that  dividends  are  paid, 
will  be  calculated  in  the  same  manner, 
at  the  same  time,  on  the  same  day.  and 
will  be  in  the  same  amount  as  dividends 
paid  by  a  Fund  with  respect  to  each 
other  class  of  shares  in  the  same  series, 
except  that  Class  Expenses  and 
payments  made  pursuant  to  a  rule  12b- 
1  plan  or  shareholder  servicing  plan 
will  be  allocated  exclusively  to  that 
clzss. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividend/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  will  be 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  applicants, 
which  has  been  provided  to  the  SEC. 
that  such  methodology  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act  The  work  papers  of 
the  Expfert  with  respect  to  such  reports, 
following  request  by  a  Fund  (which 
each  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  a  Fund  for 


such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Regional  Administrators, 
The  initial  report  of  the  Expert  will  be 
a  "Special  Purpose"  report  on  the 
"Design  of  a  System"  and  ongoing 
reports  will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness"  as  defined 
and  described  in  Statement  of  Auditing 
Standards  No.  44  (respecting  the  initial 
report)  and  No.  70  (respecting  ongoing 
reports)  of  the  American  Institute  of 
Certified  Public  Accountants 
("AlCPA").  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares.  This  representation  will  be 
concurred  with  by  the  Expert  in  the 
Initial  report  referred  to  in  Condition  8 
above  and  will  be  concurred  with  by  the 
Expert  or  an  appropriate  substitute 
Expert  on  an  ongoing  basis  at  least 
annually  in  the  on-going  reports  referred 
to  in  that  condition.  Applicants  agree  to 
take  immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  on-going 
reports. 

10.  The  prospectus  of  each  class  of  a 
Fund  will  contain  a  statement  to  the 
effect  that  any  person  entitled  to  receive 
compensation  for  selling  Fund  shares 
may  receive  different  compen.sation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  Fund. 

11.  The  conditions  pursuant  to  which 
an  exempli ve  order  requested  by  the 
application  may  be  granted  and  the 
duties  and  responsibilities  of  the  board 
of  trustees/directors  of  a  Fund  with 
respect  to  the  Multi-Class  System 
described  in  the  application  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  board  of  trustees/ 
directors  of  the  Fund. 

12.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  Fund 
will  disclose  the  respective  expenses 
and  ijerformance  data  applicable  to  ail 
classes  of  shares  in  every  shareholder 


report.  The  shareholder  reports  will 
contain  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
descrit)es  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
exp)enses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
infonnation  provided  by  applicants  fot---^ 
publication  in  any  newspaper  or  similar 
listing  of  a  Fund's  net  asset  value  and 
public  offering  price  will  present  each 
class  of  shares  separately. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  a  rule 
12b-l  plan  or  shareholder  services  plan 
in  reliance  on  the  exemptive  order. 

14.  Class  E  shares  will  convert  into 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load.  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Class 
A  shares  under  the  plan,  existing  Class 

E  shares  will  stop  converting  into  Class         ; 
A  shares  unless  the  Class  E 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The 
directors/trustees  shall  take  such  action 
as  is  necessary  to  ensure  that  existing 
Class  E  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Class  A"),  identical  in  all 
material  respects  to  the  Class  A  as  it 
existed  prior  to  implementation  of  the 
proposal,  no  later  than  such  shares 
previously  were  scheduled  to  convert 
into  Class  A.  If  deemed  advisable  by  the 
directors/ trustees  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Class  E  shares 
for  a  new  class  ("New  Class  E"), 
identical  to  existing  Class  E  in  all 
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material  respects  except  tliat  New  Class 
E  will  convert  into  New  Class  A.  New 
Class  A  or  New  Class  E  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  any 
maimer  that  the  directors/trustees 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  Any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Class  A  or  New 
Class  E  shall  be  borne  solely  by 
Winsbury.  Class  E  shares  sold  afler  the 
implementation  of  the  proposal  may 
convert  into  Class  A  shares  subject  to 
the  higher  maximum  payment,  provided 
that  the  material  features  of  the  Class  A 
plan  and  the  relationship  of  such  plan 
to  Class  E  are  disclosed  in  an  effective 
registration  statement. 

16.  If  any  class  will  be  subject  to  a 
shareholder  service  plan,  such 
shareholder  service  plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (0  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  will  not  possess  the  voting 
rights  specified  in  rule  12b-l. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2. 1988),  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted,  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  II.  McFarland. 
Depu  ty-  Secretary. 
[FR  Doc.  93-28482  Filed  11-18-93;  8:45  ami 

8IUJNG  CODE  SOIO-OI-M 

[Re«  No.  IC-19864:  812-8454] 

The  First  Trust  Special  Situations 
Trust,  Series  69 

November  12. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  First  Trust  Special 
Situations  Trust,  Series  69. 
RELEVANT  ACT  SECTtONS:  Exemption 
requested  under  section  6(c)  finom  the 
provisions  of  section  12(d)(3). 
SUMMARY  OF  APPL(CAT»ON:  Applicant 
seeks  a  conditional  order  on  behalf  of 
itself  and  certain  subsequent  series  to 
permit  each  series  to  invest  up  to  ten 
percent  of  its  total  assets  in  securities  of 


issuers  that  derived  more  than  fifteen 
percent  of  their  gross  revenues  in  their 
most  recent  fiscal  year  from  seciirities 
related  activities. 

FitJNQ  DATE:  The  application  was  filed 
on  June  17, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARMG: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  December  7, 1993,  and  should 
be  accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant,  c/o  Nike  Securities  L.P.. 
1001  Warrenville  Road,  Lisle,  Illinois 
60532,  Attn.:  Robert  Bredemeier. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  ORice  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  and  certain  subsequent 
series  (each  a  "Series"),  will  be  a  series 
of  The  First  Trust  Special  Situations 
Trust,  a  unit  investment  trust  registered 
under  the  Act.  Nike  Securities  L.P..  is 
the  depositor  for  applicant  (the 
"Sponsor"). 

2.  Each  Series'  investment  objective  is 
to  provide  total  return  through  a 
combination  of  potential  capital 
appreciation  and  current  dividend 
income.  Each  Series  will  invest 
approximately  ten  percent,  but  in  no 
event  more  than  10.5  percent,*  of  the 
value  of  its  total  assets  in  each  of  the  ten 
common  stocks  in  the  Dow  Jones 


1  The  Sponsor  will  attempt  to  purchaM  equal 
values  of  eacH  of  the  ten  common  stocks  in  a  Series' 
portfolio.  However,  it  is  more  efficient  if  securities 
are  purchased  in  100  share  lots  and  50  share  lots. 
As  a  result,  applicant  and  each  Series  may  purchase 
securities  of  a  securities  related  issuer  which 
represent  over  ten  percent,  but  in  no  event  more 
than  10.5  percent,  of  a  Series'  assets  on  the  Initial 
date  of  deposit  to  the  extent  necessary  to  enable  the 
Sponsor  to  meet  its  purchase  requirements  and  to 
obtain  the  best  price  for  the  securities. 


Industrial  Average  ("DJIA")  with  the 
highest  dividend  yields  as  of  its  initial 
date  of  deposit,  and  hold  those  stocks 
for  approximately  one  year. 

3.  Ine  DJIA  comprises  30  widely-held 
common  stocks  Usted  on  the  New  York 
Stock  Exchange  which  are  chosen  by  the 
editors  of  The  Wall  Street  Journal.  The 
DJIA  is  the  property  of  Dow  Jones  & 
Company,  Inc.,  which  is  not  affiliated 
with  any  Series  or  the  Sponsor  and  does 
not  participate  in  any  way  in  the 
creation  of  any  Series  or  the  selection  of 
its  stocks. 

4.  The  securities  deposited  in  each 
Series  will  be  chosen  solely  according  to 
the  formula  described  above,  and  will 
not  necessarily  reflect  the  research 
opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  is  authorized  to  determine  the 
date  of  deposit,  to  purchase  securities 
for  deposit  in  the  Series,  and  to 
supervise  each  Series'  portfolio.  The 
Sponsor  does  not  have  any  discretion  as 
to  which  securities  are  purchased. 
Securities  deposited  in  a  Series  may 
include  securities  of  issuers  that  derived 
more  than  fifteen  percent  of  their  gross 
revenues  in  their  most  recent  fiscal  year 
from  securities  related  activities. 

5.  During  the  90-day  period  following 
the  initial  date  of  deposit,  the  Sponsor 
may  deposit  additional  seciuities  while 
maintaining  to  the  extent  practicable  the 
original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Deposits  made 
after  this  90-day  period  must  rephcate 
exactly  (subject  to  certain  Umited 
exceptions)  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities  comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  ten  highest  dividend  yielding 
stocks. 

6.  The  Series'  portfolios  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions  of  units  issued  by  a 
Series  and  at  termination  of  the  Series 
on  a  date  specified  a  year  in  advance. 
The  Sponsor  does  not  have  discretion  as 
to  when  securities  will  be  sold  except 
that  the  Sponsor  is  authorized  to  sell 
securities  in  extremely  limited 
circumstances  (such  as  in  connection 
with  a  public  tender,  merger,  or 
acquisition  affecting  the  security).  The 
adverse  financial  condition  of  an  issuer 
will  not  necessarily  require  the  sale  of 
its  securities  from  a  Series'  portfolio. 

Applicant's  Legal  Anal}rsis 

1.  Section  121(d)(3).  with  limited 
exceptions,  prohibits  en  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker. 
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dealer,  underwriter,  or  investment 
adviser.  Rule  12d3-l(b)  exempts  the 
purchase  of  securities  of  an  issuer  that 
derived  more  tlian  fifteen  percent  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities  related  activities, 
provided  that,  among  other  things, 
immediately  after  such  acquisition,  the 
acquiring  company  has  invested  not 
more  than  five  percent  of  the  value  of 
its  total  assets  in  securities  of  the  issuer. 
Notwithstanding  the  above,  rule  12d3- 
1  prohibits  any  registered  investment 
company  from  acquiring  any  security 
issued  by  that  company's  investment 
adviser,  promoter,  or  principal 
underwritpr  or  any  affiliated  person  of 
such  investment  adviser,  promoter,  or 
principal  underwriter  that  is  a  securities 
related  business,  with  certain  limited 
exceptions. 

2.  Applicant  seeks  an  exemption  fitjm 
the  provisions  of  section  12(d)(3)  to 
permit  any  Series  to  invest  up  to 
approximately  ten  percent,  but  in  no 
event  more  than  10.5  percent,  of  the 
value  of  its  total  assets  in  securities  of 
an  issuer  that  derives  more  than  fifteen 
percent  of  its  gross  revenues  from 
securities  related  activities.  Applicant 
and  each  Series  will  comply  with  all  of 
the  provisions  of  rule  12d3-l.  except  for 
the  five  percent  limitation  on  the 
amount  of  assets  that  may  be  invested 

in  securities  of  issuers  that  derived  more 
than  fifteen  percent  of  their  gross 
revenues  from  securities  related 
activities  in  their  most  recent  fiscal  year. 

3.  Applicants  assert  that  section 
12(d)(3)  was  intended  to  prevent 
investment  companies  firom  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses,  to 
prevent  potentiaj  conflicts  of  interest, 
and  to  eliminate  certain  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses. 

4.  One  potential  conflict  discussed  by 
applicant  could  occur  if  an  investment 
company  purchases  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fund 
shares,  rather  than  solely  on  investment 
merit.  Applicant  argues  that  this 
concern  does  not  arise  in  connection 
with  its  application  because  neither  the 
applicant  nor  any  Sponsor  has 
discretion  in  choosing  the  securities  or 
amount  purchased.  The  security  must 
first  be  included  in  the  DJIA.  which  is 
unaffiliated  with  the  Sponsors  and  the 
applicant,  and  must  also  qualify  as  one 
of  the  ten  highest  dividend  yielding 
securities  as  calculated  by  the  objective 
formula  described  above. 

5.  Applicant  also  states  that  the  effect 
of  a  Series'  purchase  on  the  stock  of 
parents  of  broker-dealers  would  be  de 


minimis.  Applicant  asserts  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  DJIA  are 
widely  held,  have  active  meukets.  and 
that  potential  purchases  by  any  Series 
would  represent  an  insignificant 
amount  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  According  to  applicant,  it 
is  highly  unlikely  that  purchases  of 
these  securities  by  a  Series  would  have 
any  significant  impact  on  the  market 
value  of  any  such  securities. 

6.  Another  potential  conflict  of 
interest  discussed  by  applicant  could 
occur  if  an  investment  company 
directed  brokerage  to  a  broker-dealer  in 
which  the  (^mpany  has  invested  to 
enhance  the  broker-dealer's  profitability 
or  to  assist  it  during  financial  difficulty, 
even  though  that  broker-dealer  may  not 
offer  the  best  price  and  execution.  To 
preclude  this  type  of  conflict,  applicant 
and  each  Series  agree,  as  a  condition  of 
this  application,  that  no  company  held 
in  the  Series*  portfolio  nor  any  affiliate 
thereof  will  act  as  broker  for  any  Series 
in  the  purchase  or  sale  of  any  security 
for  its  portfolio. 

7.  Applicant  states  that  the  requested 
relief  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Condition 

Applicant  agrees  that  the  requested 
exemptive  order  may  be  conditioned 
upon  no  company  held  in  the  Series' 
portfolio,  nor  any  affiliate  thereof,  acting 
as  broker  for  any  Series  in  the  purchase 
or  sale  of  any  security  for  the  Series' 
portfolio. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  93-28483  Filed  11-18-93;  8:45  am] 
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[Rel.  No.  IC-19863;  812-«434] 

Great  Hail  Value  Trust— Series  1 

November  12. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"  or 
"Commission"). 

ACTJON:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPtJCAMT:  Great  Hall  Value  Trust- 
Series  1. 


RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  a  conditional  order  on  behalf  of 
itself  and  certain  subsequent  series  to     ■ 
permit  each  series  to  invest  up  to  ten 
percent  of  its  total  assets  in  securities  of 
issuers  that  derived  more  than  fifteen 
percent  of  their  gross  revenues  in  their 
most  recent  fiscal  year  from  securities 
related  activities. 

FlUNQ  DATE:  The  application  was  filed 
on  June  14.  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  December  7, 1993,  and  should 
be  accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Insight  Investment 
Management.  Inc.,  60  South  Sixth 
Street,  Minneapolis.  Mirmesota  55402- 
4422.  Attn:  Lee  Erickson. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803.  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  and  certain  subsequent 
series  (each  a  "Series")  will  be  a  series 
of  Great  Hall  Value  Trust,  a  unit 
investment  trust  registered  under  the 
Act.  Insight  Investment  Management, 
Inc.  is  the  depositor  for  applicant  (the 
"Sponsor"). 

2.  Each  Series'  investment  objective  is 
to  provide  total  return  through  a 
combination  of  potential  capital 
appreciation  and  current  dividend 
income.  Each  Series  will  invest 
approximately  ten  percent,  but  in  no 
event  more  than  10.5  percent.!  of  the 


'  The  Sponsor  will  attempt  to  purchase  equal 
values  of  each  of  the  ten  common  stocJts  in  a  Series' 
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value  of  its  total  assets  in  each  of  the  ten 
common  stocks  in  the  Dow  Jones 
Industriol  Average  {"DIIA")  with  the 
highest  dividend  yields  as  of  its  initial 
date  of  deposit,  and  hold  those  stocks 
for  approximately  one  year. 

3.  Tr(e  DJIA  comprises  30  widely-held 
commdn  stocks  listed  on  the  New  York 
Stock  Exchans»e  which  are  chosen  by  the 
editors  of  The  Wail  Street  Journal.  The 
DJL^  islthe  pnsperty  of  Dow  Jones  & 
Compafiy.  Inc..  which  is  not  affiliated 
with  any  Series  or  the  Sponsor  and  does 
not  participate  in  any  way  in  the 
creatioft  of  any  Series  or  the  selection  of 
its  stocks. 

4.  Th«  securities  deposited  in  each 
Series  will  be  chosen  solely  according  to 
the  formula  described  above,  and  will 
not  necBssarily  reflect  the  research 
opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  is  authorized  to  determine  the 
date  of  deposit,  to  purchase  securities 
for  deposit  in  the  Series,  and  to 
supervise  each  Series'  portfolio.  The 
Sponsor  does  not  have  any  discretion  as 
to  which  securities  are  purchased. 
Securities  deposited  in  a  Series  may 
include  securities  of  issuers  that  derived 
more  than  fifteen  percent  of  their  gross 
revenues  in  their  most  recent  fiscal  year 
from  securities  related  activities. 

5.  During  the  90-day  period  following 
the  initial  date  of  deposit,  the  Sponsor 
may  deposit  additional  securities  while 
maintaining  to  the  extent  practicable  the 
original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Deposits  made 
after  this  90-<lay  period  must  replicate 
exactly  (subject  to  certain  limited 
exceptions)  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities  comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  ten  highest  dividend  yielding 
stocks. 

6.  The  Series'  portfolios  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions  of  units  issued  by  a 
Series  and  at  termination  of  the  Series 
on  a  date  specified  a  year  in  advance. 
The  Sponsor  does  not  have  discretion  as 
to  when  securities  will  be  sold  except 
that  the  Sponsor  is  authorized  to  sell 
securities  in  extremely  limited 
circumstances  (such  as  In  connection 


portfolio.  However.  U  is  more  efficient  if  securiliet 
are  purchased  In  100  share  lots  and  50  share  lots. 
As  a  result,  applicant  and  each  Series  may  purchase 
securities  of  a  securities  related  issuer  which 
represent  over  ten  percent,  but  in  no  event  more 
than  10.5  percent,  of  a  Series'  assets  on  the  initial 
date  of  deposit  to  the  extent  necessary  to  enable  the 
Sponsor  to  meet  its  purchase  requirements  and  to 
obtain  the  best  price  for  the  securities. 


with  a  public  tender,  merger,  or 
acquisition  affecting  the  security).  The 
adverse  Hnancial  condition  of  an  issuer 
will  not  necessarily  require  the  sale  of 
its  securities  from  a  Series'  portfolio. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3),  with  limited 
exceptions,  prohibits  an  investment 
company  fixim  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter,  or  investment 
adviser.  Rule  12d3-l(b)  exempts  the 
purchase  of  securities  of  an  issuer  that 
derived  more  than  fifteen  percent  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities  related  activities, 
provided  that,  among  other  things, 
immediately  after  such  acquisition,  the 
acquiring  company  has  invested  not 
more  than  five  percent  of  the  value  of 
its  total  assets  in  securities  of  the  issuer. 
Notwithstanding  the  above,  rule  12d3- 
1  prohibits  any  registered  investment 
company  from  acquiring  any  security 
issued  by  that  company's  investment 
adviser,  promoter,  or  principal 
underwriter  or  any  affiliated  person  of 
such  investment  adviser,  promoter,  or 
principal  underwriter  that  is  a  securities 
related  business,  with  certain  limited 
exceptions. 

2.  Applicant  seeks  an  exemption  from 
the  provisions  of  section  12(d)(3)  to 
permit  any  Series  to  invest  up  to 
approximately  ten  percent,  but  in  no 
event  more  thian  10.5  percent,  of  the 
value  of  its  total  assets  in  securities  of 
an  issuer  that  derives  more  than  fifteen 
percent  of  its  gross  revenues  from 
securities  related  activities.  Applicant 
and  each  Series  will  comply  with  all  of 
the  provisions  of  rule  12d3-l.  except  for 
the  five  percent  limitation  on  the 
amount  of  assets  that  may  be  invested 

in  securities  of  issuers  that  derived  more 
than  fifteen  percent  of  their  gross 
revenues  fit)m  securities  related 
activities  in  their  most  recent  fiscal  year. 

3.  Applicants  assert  that  section 
12(d)(3)  was  intended  to  prevent 
investment  companies  from  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses,  to 
prevent  potential  conflicts  of  interest, 
and  to  eliminate  certain  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses. 

4.  One  potential  conflict  discussed  by 
applicant  could  occur  if  an  investment 
company  purchases  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fund 
shares,  rather  than  solely  on  investment 
merit.  Applicant  argues  that  this 
concern  does  not  arise  in  connection 
with  its  application  because  neither  the 
applicant  nor  any  Sponsor  has 


discretion  in  choosing  the  securities  or 
amount  purchased.  The  security  must 
first  be  included  in  the  DJIA.  which  is 
unaffiliated  with  the  Sponsors  and  the 
applicant,  and  must  also  qualify  as  one 
of  the  ten  highest  dividend  yielding 
securities  as  calculated  by  the  objective 
formula  described  above. 

5.  Applicant  also  states  that  the  effect 
of  a  Series'  purchase  on  the  stock  of 
parents  of  brc^er-dealers  would  be  de 
minimis.  Applciant  asserts  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  DJIA  are 
widely  held,  have  active  markets,  and 
that  potential  purchases  by  any  Series 
would  represent  an  insignificant 
amount  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  According  to  applicant,  it 
is  highly  unlikely  that  purchases  of 
these  securities  by  a  Series  would  have 
any  significant  impact  on  the  market 
value  of  any  such  securities. 

6.  Another  potential  conflict  of 
interest  discussed  by  applicant  cculd 
occur  if  an  investment  company 
directed  brokerage  to  a  broker-dealer  in 
which  the  company  has  invested  to 
enhance  the  broker-dealer's  profitability 
or  to  assist  it  during  financial  difficulty, 
even  though  that  broker-dealer  may  not 
offer  the  best  price  and  execution.  To 
preclude  this  type  of  conflict,  applicant 
and  each  Series  agree,  as  a  condition  of 
this  application,  that  no  company  held 
in  the  Series'  portfolio  nor  any  achate 
thereof  will  act  as  a  broker  for  any 
Series  in  the  purchase  or  sale  or  any 
security  for  its  portfolio. 

7.  Applicant  states  that  the  requested 
relief  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Condition 

Applicant  agrees  that  the  requested 
exemptive  order  may  be  conditioned 
upon  no  company  held  in  the  Series' 
portfolio,  nor  any  amiiate  thereof,  acting 
as  broker  for  any  Series  in  the  purchase 
or  sale  of  any  security  for  the  Series' 
portfolio. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  93-28484  Filed  11-18-93;  8:45  am] 
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[TM.  No.  IC— 19862;  812-8378] 

Pasadena  Investment  Trust,  et  ai.; 
Application 

November  12, 1993. 

AGENCY:  Securities  and  Excliange 

Commission  (the  "SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCAKTS:  Pasadena  Investment  Trust 
(the  "Trust");  Roger  Engemann 
Management  Co.,  Inc.  (the  "Adviser"); 
and  Pasadena  Funds  Services  (the 
"Distributor"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)  (32),  2(a)  (35), 
18(0. 18(g).  18(i).  22(c)  and  22(d)  of  the 
Act  and  rale  22c-l  thereunder. 
SUMMARY  Of  APPt.iCATiON:  Applicants 
seek  an  order  permitting  them  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities,  assess  a  contingent  deferred 
sales  charge  ("CDSC")  on  certain 
redemptions  of  shares,  and  waive  the 
CDSC  in  certain  instances. 
FtUNG  DATES:  The  application  was  filed 
on  April  30. 1993,  and  amended  on  July 
29,  1993,  October  6. 1993,  and  October 
25. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appHcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  8,  1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicants.  600  North  Rosemead 
Boulevard,  Pasadena,  California  91107- 
2102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney.  (202)  272- 
2511,  or  C.  David  Messman.  Branch 
Chief.  (202)  272-3018  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 


available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  consisting 
of  the  following  four  series:  Pasadena 
Growth  Fund.  Pasadena  Nifty  Fifty 
Fund,  Pasadena  Balanced  Return  Fund, 
and  Pasadena  Global  Growth  Fund  (the 
"Portfolios").  The  Adviser  serves  as  the 
investment  adviser  to  each  Portfolio. 
The  Distributor  acts  as  the  distributor 
and  principal  underwriter  of  shares  of 
the  Portfolios. 

2.  Applicants  also  request  relief  to 
permit  any  open-end  management 
investment  company  that  now  or  in  the 
future  is  in  the  same  "group  of 
investment  companies"  with  the  Trust, 
as  defined  in  rule  118-3  under  the  Act, 
to  issue  multiple  classes  of  shares  in 
accordance  with  the  application. 

3.  Currently,  the  Portfolios  offer  their 
shares  to  the  public  at  net  asset  value 
plus  a  front-end  sales  charge.  The 
Portfolios  do  not  have  a  plan  of 
distribution  in  effect  pursuant  to  rule 
12b-l  under  the  Act  (a  "12b-l  Plan").   ' 
Pursuant  to  service  agreements 
("Service  Agreements"),  the  Portfolios 
pay  a  continuing  service  fee  ("Service 
Fee")  to  service  providers,  including  the 
Adviser,  for  providing  certain  ongoing 
services  to  clients  owning  shares  of  the 
Portfolios.  None  of  the  Portfolios 
currently  imposes  a  CDSC 

4.  Applicants  propose  to  offer  a 
muhiple  distribution  plan  (the  Multi- 
Class  Plan").  Applicants  will  implement 
the  Multi-Class  Plan  by  designating 
three  classes  of  shares  in  a  Portfolio. 
Each  Portfolio  may  offer  some  or  all  of 
the  three  classes.  In  addition,  other 
classes  of  shares  may  be  offered  from 
time  to  time,  each  in  connection  with 
one  or  more  12b-l  Plans  or  Service 
Agreements,  which  may  differ  from  the 
12b-l  Plans,  Service  Agreements  and 
payments  described  in  the  application, 
or  with  no  distribution  plans  or  service 
agreements  or  distribution  or  service 
fees  at  all.  Any  such  classes  will  comply 
with  all  of  the  conditions  contained  in 
the  application. 

5.  Tne  existing  class  of  shares  of  each 
Portfolio  will  be  Class  A  shares.  Class  A 
shares  will  continue  to  be  sold  at  net 
asset  value  plus  a  front-end  sales  charge 
of  up  to  5.50%.  The  sales  charge  will 
continue  to  be  subject  to  reductions  for 
lairger  purchases,  under  a  quantity 
discount,  under  a  right  of  accumulation, 
or  under  a  letter  of  intent.  The  sales  load 
will  be  subject  to  certain  other 
reductions  permitted  by  section  22(d)  of 
the  Act  and  set  forth  in  the  registration 
statement  of  the  Trust  Pursuant  to 


Services  Agreements,  payments  of 
Service  Fees  will  continue  to  be  made 
with  respect  to  Class  A  Shares  in  an 
amount  equal  to  0.25%  of  the  average 
daily  net  asset  value  of  a  Portfolio's 
shares. 

6.  Class  B  Shares  will  be  offered  to 
investors  at  net  asset  value.  Each 
Portfolio  will  pay  to  the  Distributor  a 
rule  12b-l  distribution  fee  calculated  at 
an  annual  rate  of  up  to  0.75%  of  the 
average  daily  net  asset  value  of  its  Class 
B  shares.  Each  Portfolio  also  will  pay  a 
continuing  Service  Fee  to  service 
providers  pursuant  to  the  existing 
Services  Agreements  in  an  amount 
equal  to  0.25%  of  the  average  daily  net 
asset  value  of  the  Class  B  shares  held  by 
clients  of  the  service  provider.  Class  B 
shares  also  will  be  subject  to  a 
conversion  feature  as  described  below. 
In  addition,  an  investor's  proceeds  from 
a  redemption  of  Class  B  shares  made 
within  a  specified  period  after  purchase 
generally  will  be  subject  to  a  CDSC  as 
described  below. 

7.  Class  C  shares  will  be  sold  at  net 
asset  value  with  no  front-end  sales 
charge  or  CDSC.  Class  C  shares  will  be 
subject  to  a  rule  12b-l  distribution  fee 
of  up  to  0.75%  of  the  average  daily  net 
asset  value  of  the  Class  C  shares. 
Pursuant  to  a  Service  Agreement,  Class 
C  shares  also  will  be  subject  to  a 
continuing  Service  Fee  of  0.25%  of  the 
average  daily  net  asset  value  of  a 
Portfolio's  Class  C  shares. 

8.  The  Portfolio's  will  have  a 
conversion  feature  whereby  Class  B 
shares  of  a  Portfolio,  other  than  those 
purchased  through  the  reinvestment  of 
dividends  and  distributions, 
automatically  will  convert  to" Class  A 
shares  of  that  Portfolio  at  net  asset  value 
on  the  first  business  day  of  the  month 
following  the  specified  anniversary  of 
the  purchase  of  the  Class  B  Shares. 
Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  also  will  be  Class  B  shares.  For 
purposes  of  conversion  to  Class  A 
shares,  however,  all  Class  B  shares  in  a 
shareholder's  account  that  were 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  Class  B  shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  Class  B  shares  in  the 
shareholder's  account  (other  than  Class 
B  shares  in  the  sub-account  referred  to 
in  the  preceding  sentence)  convert  to 
Class  A  shares,  a  pro  rata  portion  of  the 
Class  B  shares  in  the  sub-account  also 
will  convert  to  Class  A  shares.  Such 
portion  will  be  determined  by  the  ratio 
that  the  shareholder's  Class  B  shares 
converting  to  Class  A  shares  bears  to  the 
shareholder's  total  Class  B  shares  not "" 
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acquired  through  dividends  and 
distributions.  No  class  of  shares 
(including  any  hiture  classes),  other 
than  Class  B  shares,  will  have  a 
conversion  feature. 

9.  The  conversion  of  Class  B  shared  to 
Class  A  shares  is  subject  to  the 
continuing  availability  of  a  ruling  of  the 
Internal  Revenue  Service  or  an  opinion 
of  counsel  that  payment  of  different 
dividends  on  Class  A  and  Class  B  shares 
by  a  Portfolio  does  not  result  in  the 
Portfolio's  dividends  or  distributions 
constituting  "preferential  dividends" 
under  the  Internal  Revenue  Code  of 
1986.  as  amended  (the  "Code"),  and  that 
such  conversion  does  not  constitute  a 
taxable  event  under  the  Code.  The 
conversion  of  Class  B  shares  to  Class  A 
shares  may  be  suspended  if  such  a 
ruling  or  opinion  or  counsel  is  no  longer 
available.  In  the  event  that  conversions 
of  Class  B  shares  do  not  occur,  Class  B 
shares  will  continue  to  be  subject  to  the 
distribution  fee  applicable  to  Class  B 
shares  and  any  incrementally  higher 
class  e^qienses  applicable  to  Class  B 
shares  for  an  indefinite  period. 

10.  Applicants  will  comply  with  the 
recent  amendments  to  Article  in. 
Section  26,  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers,  Inc.  (the  "NASD's  Rules  of  Fair 
Practice")  regarding  asset-based  sales 
charges  and  service  fees.  See  Securities 
Exchange  Act  Release  No.  30897  (July  7, 
1992). 

11.  Under  the  proposed  Multi-Class 
Plan,  each  share  of  a  particular 
Portfolio,  regardless  of  class,  will 
represent  an  equal  pro  rata  interest  in 
the  Portfolio  and  will  have  identical 
voting,  dividend,  liquidation  and  other 
rights,  except  for  (i)  the  amount  and 
type  of  fees  permitted  by  different  12b- 
1  Plan  provisions  and  any  Service 
Agreements  adopted  in  the  future,  or 
any  amendments  to  existing  Service 
Agreements,  that  impose  different  levels 
of  Service  Fees  among  classes;  (ii) 
voting  rights  on  matters  pertaining  to 
12b-l  Plans;  (iii)  the  effect  of  any 
incremental  expenses  which  the  Board 
of  Trustees  ("Trustees"),  including  a 
majority  of  the  Trustees  who  are  not 
"interested  persons"  of  the  Trust,  as 
defined  in  section  2(a)(19)  of  the  Act 
(the  "Independent  Trustees"), 
determine  should  be  allocated  or 
charged  on  a  class  basis,  which 
expenses  are  limited  to  any  litigation 
expenses  and  any  tax  liens  relating 
solely  to  the  class  (together  with  the  fees 
payable  pursuant  to  the  class-specific 
12b-l  Plans)  and  any  disproportionate 
fees  payable  pursuant  to  the  class- 
specific  Service  Agreements  ("Class 
Expanses");  (iv)  exchange  privileges; 
and  (vj  the  designation  of  such  classes. 


12.  Each  class  of  shares  of  a  PortfoUo 
will  bear  pro  rata  with  every  other  class 
of  shares  of  such  Portfolio  all  Portfolio 
expenses  other  than  class  expenses 
(which  other  expenses  will  be 
comprised  of  the  fees  of  the  Portfolio's 
investment  adviser  and  administrator). 
The  Adviser  may  choose  to  reimburse  or 
waive  Class  Expenses  on  certain  classes 
on  a  voluntary,  temporary  basis.  The 
amount  of  Class  Expenses  waived  or 
reimbursed  by  the  Adviser  may  vary 
from  class  to  class.  Class  Expenses  are 
by  their  nature  specific  to  a  given  class 
and  obviously  expected  to  vary  fi-om 
one  class  to  another.  Applicants  thus 
believe  that  it  is  acceptable  and 
consistent  with  shareholder 
expectations  to  reimburse  or  waive 
Class  Expenses  at  different  levels  for 
difTerent  classes  of  the  same  PortfoHo. 

13.  In  addition,  the  Adviser  may 
waive  or  reimburse  Trust  expenses  and/ 
or  Portfolio  Expenses  (with  or  without 

a  waiver  or  reimbursement  of  Class 
Expenses)  but  only  if  the  same 
proportionate  amount  of  Trust  Expenses 
and/or  Portfolio  Expenses  aro  waived  or 
reimbursed  for  each  class.  Thus,  any 
Trust  Expenses  that  are  waived  or 
reimbursed  would  be  credited  to  each 
class  of  each  Portfolio  based  on  the 
relative  net  assets  of  the  classes. 
Similarly,  any  Portfolio  Expenses  that 
are  waived  or  reimbursed  would  be 
credited  to  each  class  of  that  portfolio 
according  to  the  relative  net  assets  of  the 
classes.  Trust  Expenses  and  Portfolio 
Expenses  apply  equally  to  all  classes  of 
a  given  Portfolio.  Accordingly,  it  may 
not  be  appropriate  to  waive  or 
reimburse  Trust  Expenses  or  Portfolio 
Expenses  at  different  levels  for  different 
classes  of  the  same  Portfolio. 

14.  Applicants  also  are  requesting  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  22(c)  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder,  to  permit  the 
Portfolios  to  assess  a  CDSC  on  certain 
redemptions  of  Class  B  shares  of  the 
Portfolios,  and  to  waive  the  CDSC  with 
respect  to  certain  types  of  redemptions. 
In  no  event  will  the  aggregate  amount  of 
the  CDSC  exceed  5.00%  of  the  aggregate 
purchase  payments  made  by  an  investor 
for  Class  B  shares  of  a  PortfoHo. 

15.  The  CDSC  will  not  be  imposed  on 
any  redemption  of  Class  B  shares  that 
were  purchased  more  than  four  years 
prior  to  such  redemption  (the  "CDSC 
Period"),  or  on  any  redemption  of  Class 
B  shares  derived  from  reinvestment  of 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  the  Class  B  shares  purchased 
during  the  CDSC  Period.  As  a  result,  the 


amount  of  the  CDSC  will  be  calculated 
as  the  lesser  of  the  amount  that 
represents  a  specified  percentage  of  the 
net  asset  value  of  the  Class  B  shares  at 
the  time  of  purchase,  or  the  amount  that 
represents  such  percentage  of  the  net 
asset  value  of  the  Class  B  shares  at  the 
time  of  redemption.  In  determining  the 
applicability  and  rate  of  the  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  Class  B  shares  representing 
capital  appreciation,  next  to  Class  B 
shares  representing  reinvestment  of 
dividends  and  capital  gain  distributions, 
and  finally  of  other  Class  B  shares  held 
by  the  shareholder  for  the  longest  period 
of  time.  This  will  result  in  a  CDSC,  if 
any,  being  imposed  at  the  lowest 
possible  rate. 

16.  Applicants  are  requesting  the 
ability  to  waive  or  reduce  the  CDSC  in 
some  or  all  of  the  following 
circumstances:  (a)  following  the  death 
or  disabihty  of  a  shareholder,  as  defined 
in  Section  72(m)(7)  of  the  Code,  if 
redemption  is  made  within  one  year  of 
death  or  disability;  (b)  in  connection 
with  a  minimum  required  distribution 
from  an  Individual  Retirement  Account, 
or  other  qualified  retirement  plan  to  a 
shareholder  who  has  attained  the  age  of 
70  and  one-half;  (c)  in  connection  with 
redemptions  made  pursuant  to  a 
shareholder's  participation  in  any 
systematic  wididrawal  plan  adopted  by 
a  Portfolio;  and  (d)  in  connection  with 
redemptions  by  tax-exempt  employee 
benefit  plans  resulting  from  the 
enactment  of  any  law  or  the 
promulgation  by  the  Internal  Revenue 
Service  or  the  Etepartment  of  Labor  of 
any  regulation  pursuant  to  which 
continuation  of  the  investment  in  such 
shares  would  be  improper. 

17.  In  addition,  the  Distributor  may 
provide  a  pro  rata  refund  out  of  its  own 
assets  of  any  CDSC  paid  in  coimection 
with  a  redemption  of  Class  B  shares  of 
a  Portfolio  followed  by  a  reinvestment 
in  such  shares  effected  within  365  days, 
or  a  shorter  specified  period,  or  such 
redemption.  Upon  any  such 
reinvestment,  the  amount  reinvested 
will  be  subject  to  the  same  CDSC  to 
which  such  amount  was  subject  prior  to 
the  redemption,  and  the  CDSC  Period 
with  respect  to  such  amount  will 
continue  to  run  bom  the  original 
investment  date  but  will  be  extended  by 
the  number  of  days  between  the 
redemption  and  reinvestment  dates. 

18.  If  the  Trustees  determine  that  a 
Portfolio  that  has  been  waiving  or 
reducing  its  CDSC  pursuant  to  any  of 
the  items  set  forth  above  should  not 
continue  to  waive  or  reduce  such  CDSC, 
the  disclosure  in  that  Portfolio's 
prospectus  will  be  appropriately 
revised.  Also,  any  Class  B  shares 
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purchased  prior  to  the  termination  of 
such  waiver  or  reduction  will  be  able  to 
have  the  CDSC  waived  or  reduced  as 
provided  in  the  Portfolio's  prospectus 
effective  at  the  time  of  the  purcnase  of 
such  shares. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  an  exemption  from 
sections  18(f).  18(g),  and  18(i)  of  the  Act 
to  the  extent  the  Multi-Class  Plan  may 
result  in  a  senior  security,  the  issuance 
and  sale  of  which  will  be  prohibited  by 
section  18(f)(1)  of  the  Act.  and  to  the 
extent  the  allocation  of  voting  rights 
under  the  Multi-Class  Play  may  violate 
the  equal  voting  provisions  of  section 
18(i). 

2.  Applicants  believe  that  the 
proposed  Multi-Class  Plan  does  not 
raise  any  of  the  legislative  concerns  that 
section  18  of  the  Act  is  designed  to 
ameliorate.  The  proposal  does  not 
involve  borrowings  and  does  not  affect 
the  Portfolios'  existing  assets  or 
reserves.  In  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Portfolios  because  all  such  shares  will 
participate  pro  rata  in  all  of  a  Portfolio's 
income  and  expenses  with  the 
exception  of  the  class  expenses  incurred 
by  each  class. 

3.  Applicants  believe  that  the  Multi- 
Class  Plan  will  both  facilitate  the 
distribution  of  shares  by  a  Portfolio  and 
provide  investors  with  a  broader  choice 
as  to  the  method  of  purchasing  shares. 
Applicants  also  believe  that  the 
proposed  Multi-Class  Plan  will  benefit 
the  Portfolios'  beneficial  owners, 
irrespective  of  class,  because  the 
proposed  arrangement  will  permit  the 
Trust  to  save  the  organizational  and 
other  continuing  costs  that  will  be 
incurred  if  the  Trust  was  required  to 
estabUsh  a  separate  Portfolio  for  each 
class  of  shares,  and  therefore  the  lai^er 
pool  of  assets  in  each  Portfolio  will 
better  enable  the  Portfolio's  investment 
manager  to  achieve  the  investment 
objectives  of  that  Portfolio,  including 
diversification. 

4.  Applicants  believe  that  the 
proposed  imposition  of  the  CDSC  on  the 
Class  B  shares  of  the  Portfolios  is  fair 
and  in  the  best  interests  of  the 
Portfolios'  shareholders.  By  electing  to 
purchase  their  shares  subject  to  a  CDSC, 
shareholders  have  the  advantage  of 
greater  investment  dollars  working  for 
them  from  the  time  of  their  purchase 
than  if  a  sales  load  were  imposed  at  the 
time  of  purchase.  Furthermore,  the 
CDSC  is  fair  to  such  shareholders 
because  it  applies  only  to  amounts 
representing  purchase  payments  and 
does  not  apply  to  amounts  representing 
increases  in  the  value  of  an  investor's 


account  through  capital  appreciation,  or 
to  amounts  representing  reinvestment  of 
distributions. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  SEC  erantine  the  requested  relief: 

1.  Each  class  of  ^ares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Portfolio  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
classes  of  shares  of  the  same  Portfolio 
will  relate  to:  (i)  The  existence  of  12b- 
1  Plans  and  Service  Agreements  and  the 
impact  of  the  disproportionate 
payments  made  under  the  applicable 
12b-l  Plans,  and  the  impact  of  any 
disproportionate  Service  Fees  payable 
pursuant  to  the  class-specific  Service 
Agreements,  any  incremental  expenses 
which  the  Trustees,  including  a  majority 
of  the  hidependent  Trustees,  determine 
should  be  allocated  or  charged  on  a 
class  basis,  which  expenses  are  limited 
to  any  litigation  or  charged  on  a  class 
basis,  which  expenses  are  limited  to  any 
litigation  ext)enses  and  any  tax  liens 
relating  solely  to  the  class  (together  with 
fees  payable  pursuant  to  the  class- 
specific  12b-l  Plans  and  any 
disproportionate  Service  Fees  payable 
pursuant  to  the  class-specific  Service 
Agreements.  ("Class  Expenses");  and 
anv  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  or  charged  to  one 
class  which  shall  be  approved  by  the 
SEC  pursuant  to  any  amended  order,  (ii) 
voting  rights  on  matters  that  pertain  to 
12b-l  Plans,  (iii)  exchange  privileges, 
(iv)  the  designation  of  each  class  of 
shares  of  a  Portfolio,  and  (v)  the 
conversion  feature  applicable  to  Class  B 
shares  only. 

2.  The  Irustees,  including  a  majority 
of  the  Independent  Trustees,  have 
approved  the  offering  of  different 
classes  of  shares,  the  assessment  of  the 
CDSC,  and  the  adoption  of  the  12b-l 
Plans  and  Services  Agreements  covering 
the  Class  B  and  Class  C  shares  (the 
"Muhi-Class  System").  The  minutes  of 
the  meetings  of  the  Trustees  regarding 
the  deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  will 
reflect  in  detail  the  reasons  for  the 
Trustees'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  the  Portfolios  and  their 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  has  been  reviewed  and 
approved  by  a  vote  of  the  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  and  any  subsequent  changes  to 


such  allocation  also  will  be  reviewed 
and  approved  in  the  same  manner.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  any  Portfolio  to  meet 
Class  Expenses  shall  provide  to  the 
Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  of  such  expenses  and  the 
purposes  for  which  such  expenditures 
were  made. 

4.  On  an  ongoing  basis  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Portfolio 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
various  classes  of  shares.  The  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  will  take  such  action  as  is 
reasonably  necessary  to  efiminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Adviser  and/or  the 
Distributor  at  their  own  cost  will  take 
such  steps  as  are  necessary  to  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

5.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning  the 
distribution  and  shareholder  servicing 
expenditures.  In  such  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any 
distribution  or  servicing  fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
of  shares  will  not  be  presented  to  the 
Trustees  to  justify  any  fee  attributable  to 
that  class.  Such  statements,  including 
the  allocations  upon  which  they  are 
based,  will  be  subject  to  the  review  and 
approval  of  the  Independent  Trustees  in 
the  exercise  of  their  fiduciary  duties. 

6.  Dividends  paid  by  each  Portfolio 
with  respect  to  a  class  of  shares  of  a 
Portfolio  will  be  calculated  in  the  same 
manner,  at  the  same  time,  on  the  same 
day,  and  will  be  in  the  same  amount  as 
dividends  paid  by  the  Portfolio  with 
respect  to  each  other  class  of  shares  in 
the  same  Portfolio,  except  that  each 
particular  class  will  bear  exclusively  its 
own  Qass  Expenses  (which  shall 
consist  exclusively  of  any  class-specific 
htigation  expenses,  any  class-specific 
tax  liens,  class-specific  fees  payable 
pursuant  to  the  class-specific  12b-l 
Plan,  and  any  disproportionate  Service 
Fees  payable  pursuant  to  the  class- 
specific  Service  Agreements). 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value, 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
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allocation  of  expenses  among  the  classes 
has  been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  applicants,  which  report  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render,  at  least  annually,  a  report  to  the 
Portfolios  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act  and  the  work  papers 
of  the  Expert  with  respect  to  such 
reports,  following  request  by  the  Trust, 
which  the  Trust  agrees  to  provide,  will 
be  available  for  inspection  by  the  staff 
of  the  SEC  upon  written  request  by  a 
senior  member  of  the  SEC's  Division  of 
Investment  Management  limited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrator  or  Associate  or 
Assistant  Administrator.  The  initial 
report  of  the  Expert  is  a  "report  on 
policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares,  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
7  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Exp)ert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  that  condition.  Applicants  will 
take  immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

9.  Each  prospectus  pursuant  to  which 
one  or  more  classes  of  shares  of  a 
Portfolio  are  offered  will  include  a 
statement  to  the  effect  that  a  salesperson 


or  any  other  person  entitled  to  receive 
compensation  for  selling  or  servicing 
shares  may  receive  different 
compensation  with  respect  to  one 
particular  class  of  shares  over  another 
class  in  the  same  Portfolio. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  with  respect  to  the  Multi-Class 
System  will  be  set  forth  in  guidelines  to 
be  furnished  to  the  Trustees. 

11.  The  Trust  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  front-end  sales  loads,  deferred 
sales  loads,  and  exchange  privileges 
applicable  to  each  class  of  a  Portfolio  in 
every  prospectus  for  shares  of  such 
Portfolio,  regardless  of  whether  all 
classes  of  such  Portfolio  are  offered 
through  such  prospectus.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  a  Portfolio  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Protfolio.  The  Trust  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  each  Portfolio  in  every 
shareholder  report  of  such  Portfolio.  To 
the  extent  that  any  advertisement  or 
sales  literature  describes  the  expenses  or 
performance  data  applicable  to  any  class 
of  a  Portfolio,  it  also  will  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  such 
Portfolio.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  a 
Portfolio's  net  asset  value  or  public 
offering  price  will  separately  present 
this  information  for  each  class  of  shares 
of  such  Portfolio. 

12.  Applicants  will  comply  with 
proposed  rule  6c-10  under  the  Act,  as 
such  rule  is  currently  proposed,  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

13.  Applicant  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  SEC  approval, 
authorization  of,  or  acquiescence  in  any 
particular  level  of  payments  that 
applicants  may  maJte  pursuant  to  the 
Portfolios'  12b-l  Plans  or  Service 
Agreements  in  reliance  on  this 
exemptive  order. 

14.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
a  Portfolio  to  agree  to  conform  to  such 
standards. 


15.  Class  B  shares  of  each  Portfolio 
will  convert  into  Class  A  shares  of  such 
Portfolio  on  the  basis  of  the  relative  net 
asset  values  of  the  two  classes,  without 
the  imposition  of  any  sales  load,  fee,  or 
other  charge.  After  conversion,  the 
converted  shares  will  be  subject  to  an 
asset-based  sales  charge  and/or  service 
fee  (as  those  terms  are  defined  in  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
combined  asset-based  sales  charge  and 
service  fee,  if  any,  to  which  such  shares 
were  subject  prior  to  their  conversion. 

16.  If  a  Portfolio  adopts  and 
implements  a  12b-l  Plan  for  its  Class  A 
shares  (or,  if  presented  to  shareholders, 
implements  any  amendment  to  a  12b-l 
Plan  previously  adopted,  or  any 
amendment  to  its  Services  Agreement, 
that  will  increase  materially  the  amount 
that  may  be  borne  by  the  Class  A  shares 
under  such  I2l>-1  Plan  or  Services 
Agreement),  existing  Class  B  shares  of 
that  Portfolio  will  stop  converting  into 
such  Class  A  shares  unless  the  Class  B 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The 
Trustees  shall  take  such  action  as  is 
necessary  to  ensure  that  existing  Class  B 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Class  A"), 
identical  in  all  material  respects  to  Class 
A  as  it  existed  prior  to  implementation 
of  such  proposal,  no  later  than  the  date 
such  Class  B  shares  previously  were 
scheduled  to  convert  into  Class  A 
shares.  If  deemed  advisable  by  the 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Class  B  shares  for  a  new 
class  of  shares  ("New  Class  B"). 
identical  to  existing  Class  B  shares  in  all 
material  respects  except  that  New  Class 
B  shares  will  convert  into  New  Class  A 
shares.  New  Class  A  or  New  Class  B 
may  be  established  and  issued  without 
further  exemptive  relief.  The  exchanges 
or  conversions  described  in  this 
condition  shall  be  effected  in  a  manner 
that  the  Trustees  reasonably  believe  will 
not  be  subject  to  federal  taxation.  In 
accordance  with  condition  4  above,  any 
additional  cost  associated  with  the 
establishment,  exchange  or  conversion 
of  New  Class  A  shares  or  New  Class  B 
shares  shall  be  borne  solely  by  the 
Adviser  and  the  Distributor.  Class  B 
shares  sold  after  the  implementation  of 
any  such  proposal  may  convert  into 
Class  A  shares  subject  to  the  higher 
maximum  fees,  provided  that  the 
material  features  of  the  Class  A  fee 
arrangements  and  the  relationship  of 
such  fee  arrangements  are  disclosed  in 
an  effective  registration  statement 
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For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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[Release  No.  35-25925] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1035  r'Act") 

November  12. 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction  (s)  simimarized  below.  The 
application(s)  and/or  declaration (s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  OfBce  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
December  6, 1993,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entergy  Corporation,  et  at.  (70-7561) 

Entergy  Corporation  ("Entergy"),  225 
Baronne  Street.  New  Orleans,  Louisiana 

70112.  a  registered  holding  company, 
and  its  subsidiaries.  System  Energy 
Resources.  Inc.  ("SERI").  1340  Echelon 
Parkway.  Jackson,  Mississippi  39213. 
Arkansas  Power  &  Light  Company 
("AP&L"),  425  West  Capitol  Street, 
Little  Rock,  Arkansas  72201.  Louisiana 
Power  &  Light  Company  ("LP&L").  639 
Loyola  Avenue,  New  Orleans,  Louisiana 

70113,  Mississippi  Power  and  Light 
Company  ("MP&L"),  308  East  Pearl 
Street.  Jackson,  Mississippi  39201,  and 
New  Orleans  Public  Service  Inc. 
("NOPSI").  639  Loyola  Avenue,  New 
Orleans,  Louisiana  70113.  (collectively. 


"Applicants")  have  filed  a  post-effective 
amendment  to  their  declaration  under 
Sections  6(a).  7  and  12(b)  of  the  Act  and 
Rules  45  and  50  thereunder. 

By  order  dated  December  23, 1988 
(HCAR  No.  24791),  in  connection  with 
the  equity  funding  of  the  sale  and 
leaseback  of  Grand  Gulf  Nuclear 
Generating  Station,  Unit  I  ("Grand  Gulf 
I")  ("Lease"),  consummated  by  SERI  on 
December  28, 1988,  the  Appficants  were 
authorized,  among  other  things,  to 
obtain  financial  support  in  the  form  of 
a  letter  of  credit  ("LOG"),  which  was 
provided  bv  the  Fuji  Bank.  Limited 
("LOG  Bank")  to  secure  the  payment  to 
the  owner-lessor  ("Owner")  of  the  net 
casualty  value  ("Net  Casualty  Value"), 
as  defined  in  the  Lease,  which  might  be 
payable  firom  time-to-time  by  SERI 
under  the  Lease.  Upon  the  occurrence  of 
certain  events,  the  Owner  would  be 
entitled  to  draw  on  the  LOG  in  amounts 
equal  to  amounts  owed  by  SERI  under 
the  Lease  for  the  Net  Casualty  Value. 
Pursuant  to  the  Reimbursement 
Agreement,  dated  as  of  December  1, 
1988  ("Reimbursement  Agreement"), 
SERI  was  also  authorized  to  reimburse 
the  LOG  Bank  at  its  prime  rate, 
certificate  of  deposit  rate  of  the  LIBOR, 
at  SERI's  option,  for  amounts  drawn 
under  the  LOG  SERI  was  further 
authorized  to  assign,  for  the  benefit  of 
the  LOG  Bank,  an  administrating  bank 
("Administrating  Bank")  and  the 
participating  ba^  ("Participating 
Banks"),  its  rights  under:  (1)  An 
Availability  Agreement,  dated  as  of  June 
21, 1974  ("Availability  Agreement"), 
among  itself.  AP&L,  LP&L,  MP&L  and 
NOPSI,  consented  to  and  joined  in  by 
AP&L,  LP&L,  MP&L  and  NOPSI;  and  (2) 
a  Capital  Fimds  Agreement,  dated  as  of 
June  21, 1974,  ("Capital  Funds 
Agreement"),  between  itself  and 
Entergy,  consented  to  and  joined  in  by 
Entergy.  The  initial  LOG  was  scheduled 
to  terminate  on  December  28. 1991. 

On  January  14. 1991.  pursuant  to  a 
further  order  of  the  Commission  dated 
January  11, 1991  (HCAR  No.  25241) 
("1991  Order"),  the  original  LOG  was 
cancelled  and  replaced  by  a  new  LOG 
issued  by  Bank  of  Tokyo,  LTD.,  Los 
Angeles  Agency  ("Bank  of  Tokyo"),  in 
an  aggregate  amoimt  of  $145,751,800, 
pursuant  to  the  original  Reimbursement 
Agreement  as  amended  by  a  first 
amendment  and  agreement  among  SERI, 
Bank  of  Tokyo,  Chemical  Bank,  and 
certain  other  participating  banks.  In 
connection  with  the  new  LOG,  SERI 
further  assigned,  for  the  benefit  of  the 
banks,  its  rights  under  the  Availability 
Agreement  and  the  Capital  Funds 
Agreement.  The  new  LOG  is  scheduled 
to  expire  on  January  15, 1994.  The 
Applicants  propose  to  cancel  the 


current  LOG  and  replace  it  with  a  new 
LOG  ("Replacement  LOG"),  in 
compliance  with  the  parameters 
established  in  the  1991  Order.  The 
Replacement  LOG  will  expire  on 
January  15, 1997. 

Arkansas  Power  &•  Ugfxt  Company  (70- 
7834) 

Arkansas  Power  &  Light  Company 
("AP&L"),  425  West  Capitol.  40th  Floor, 
Little  Rock,  Arkansas  72201,  an  electric 
public-utility  subsidiary  company  of 
Entergy  Corporation,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  application- 
declaration  filed  wth  this  Commission 
under  Sections  9(a),  10,  and  12(c)  of  the 
Act  and  Rule  42  thereunder 

By  orders  dated  March  20, 1991  and 
September  3, 1992  (HCAR  Nos.  25278 
and  25619,  respectively  ("Orders"),  the 
Commission,  among  other  things, 
authorized  AP&L,  for  the  period  during 
which  any  shares  of  the  new  preferred 
stock  1  are  outstanding  to:  (1)  Redeem 
shares  of  its  outstanding  New  Preferred 
Stock  to  be  issued  under  the  exemptive 
provisions  of  Rule  52,  in  accordance 
with  any  mandatory  or  optional 
redemption  provisions  established  at 
the  time  of  the  New  Preferred  Stock's 
initial  issuance;  (2)  redeem  (or  purchase 
in  lieu  of  redemption)  outstanding  New 
Preferred  Stock,  in  accordance  with  the 
sinking  fund  provisions  established  at 
the  time  of  the  New  Preferred  Stock's 
initial  issuance.  These  redemption 
provisions  applied  to  the  New  Preferred 
Stock  that  was  to  be  issued  through 
December  31, 1993. 

AP&L  now  intends  to  issue  $270 
million  of  New  Preferred  Stock,  through 
December  31, 1995,  imder  the 
exemptive  provisions  of  Rule  52 
("Additional  Stock").  For  the  period 
during  which  any  share  of  the 
Additional  Stock  are  outstanding.  AP&L 
proposes  to:  (1)  Redeem  shares  of  its 
Additional  Stock,  in  accordance  with 
any  mandatory  or  optional  redemption 
provisions  established  at  the  time  of  the 
Additional  Stock's  initial  issuance;  and 
(2)  redeem  (or  purchase  in  lieu  of 
redemption)  outstanding  Additional 
Stock,  in  accordance  with  the  sinking 


1  AP&L  wai  authorized  to  issue  and  tell  shares  of 
its  preferred  stock.  $.01  par  value  C'Class  A 
Preferred").  The  Class  A  Preferred  has  an  aggregate 
price  payable  in  the  event  of  involuntary 
liquidation  ("Liquidation  Value")  not  to  exceed:  (1) 
SlOO  million,  and/or  (2)  four  million  shares  of 
APftL's  preferred  stock,  ciunulative,  par  value  $25; 
and/  or  (3)  one  million  shares  of  AP&L's  preferred 
stock,  cumulative,  par  value  $100:  provided, 
however,  that  the  aggregate  of  the  Liquidation  Value 
of  the  Class  A  Preferred  issued,  together  with  the 
total  par  value  of  the  other  classes  issued,  shall  not 
exceed  $100  million  (collectively.  "New  Preferred 
Stock"). 
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fund  provisions  established  at  the  time 
of  the  Additional  Stock's  initial 
issuance. 

In  addition.  AP&L  was  authorized  by 
the  Orders  to  acquire  from  time-to-time 
prior  to  December  31.  1993.  in  whole  or 
in  part,  prior  to  their  respective 
maturities,  certain  of  AP&L's 
outstanding  securities,  up  to  and 
including:  (1)  $350  million  aggregate 
principalamount  of  one  or  more  series 
of  AP&L*s  outstanding  first  mortgage 
bonds  ("First  Mortgage  Bonds");  (2) 
$175  million  aggregate  principal  amount 
of  one  or  more  series  of  the  outstanding 
pollution  control  revenue  bonds  and/or 
solid  waste  disposal  bonds  issued  for 
AP&L's  benefit;  and  (3)  $150  million 
aggregate  par  value  of  one  or  more  series 
of  AP&L's  outstanding  preferred  stock. 
AP&L  has  acquired  approximately 
$151.18  million  of  the  First  Mortgage 
Bonds  leaving  a  balance  of 
approximately  $198.82  million  of  First 
Mortgage  Bonds  to  be  acquired. 

AP&L  now  proposes  to  extend  its 
authorization,  from  December  31, 1993 
to  December  31. 1995  to  acquire  not  to 
exceed:  (1)  Approximately  $198.82 
million  aggregate  principal  amount  of 
the  outstanding  First  Mortgage  Bonds: 
(2)  $17$  million  aggregate  principal 
amount  of  one  or  more  series  of  the 
outstanding  pollution  control  revenue 
bonds  and/or  solid  waste  disposal 
bonds  issued  for  AP&L's  benefit;  and  (3) 
$150  million  aggregate  par  value  of  one 
or  more  series  of  AP&L's  outstanding 
preferred  stock. 

UNTTIL  Corporation  (70-6090) 

UNITIL  Corporation  CUNmL"),  216 
Epping  Road,  Exeter,  New  Hampshire 
03833,  a  registered  holding  companj 
has  filed  an  application-defiafatlon 
under  Sections  6(a).  7.  StajfTlO,  and 
12(c)  of  the  Act  and  Rules  42  and 
50(a)(5)  thereunder. 

UNITIL  seeks  authorization  for  its 
management  performance  compensation 
program  ("Program")  through  December 
31. 1998.  Under  the  Program,  key 
employees,  approximately  21  in  number 
but  which  may  increase,  will  be  eligible 
to  receive  awards  of  common  stock  and 
cash.  To  implement  the  Plan,  UNITIL 
proposes  to  distribute  up  to  83,400 
shares  of  its  common  stock,  no  par 
value,  to  be  acquired  on  the  open 
market,  or  ahemativeiy,  to  distribute  up 
to  83,400  authorized  but  unissued 
shares  of  UNITIL's  common  stock.  In 
addition.  UNITIL  proposes  to  distribute 
1,818  shares  of  currently  available 
common  stock. 

The  UNITIL  performance  committee 
("Committee"),  comprised  of  the  Chief 
Executive  Officer,  President,  and 
Executive  Vice  President  of  UNITIL. 


administers  the  Program.  The 
Committee  selects  which  eligible 
employees  will  participate  in  the 
Program  and  calculates  the  amount  of 
each  award  based  on  the  performance  of 
UNITIL  and  the  performance  of  the 
employee  measured  against  certain 
defined  criteria.  Committee  members 
are  eligible  to  receive  awards  under  the 
program. 

The  criterion  for  measuring  each 
participating  employee's  performance  is 
the  employee's  achievement  of  annual 
individual  performance  goals  set  by  the 
head  of  that  employee's  division  and  the 
Committee.  The  maximum  annual 
award  payable  under  the  Program 
ranges  from  15%  to  37.5%  of  a 
participant's  base  salary  range  midpoint. 

UNITIL  states  that  approximately 
70%  of  each  years's  annual  award  is 
paid  on  a  cash  basis  while  the 
remaining  portion  of  the  award  is  paid 
through  a  distribution  of  common  stock. 
UNITIL  anticipates  that  the  Program 
will  be  fully  funded  by  income  provided 
from  operating  activities  and  that 
external  borrowing  will  not  be  used  to 
meet  the  requirements  of  the  Program. 
According  to  UNITIL.  the  costs  of  the 
Program  awards  are  paid  directly  by  the 
UNITIL  system  company  that  pays  each 
participant's  base  salary  during  the 
performance  period. 

UNITIL  states  that  the  common  stock 
distributed  as  awards  is  generally 
purchased  from  time  to  time  by  UNITIL 
on  the  open  market,  with  the  value  of 
the  award  based  on  the  stock  price  at 
the  time  of  purchase  by  UNITIL,  but 
may  also  consist  of  authorized  but 
unissued  shares  of  common  stock.  At 
the  present  time.  UNITIL  plans  to 
continue  to  make  open  market 
purchases  to  meet  the  requirements  of 
the  Program  because  of  the  relatively 
small  size  of  the  stock  purchases  and 
the  negligible  impact  the  market 
purchases  of  common  stock  have  on 
UNITIL's  trading  volume,  price  per 
share,  and  capital  structure  However, 
should  UNITIL  decide  to  issue 
authorized  but  unissued  shares  of  its 
common  stock.  UNITIL  requests  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50(a)(5). 

Jersey  Central  Power  &  Light  Company, 
et  cl.  (70-8289) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L"),  300  Madison 
Avenue,  Morristown,  New  Jersey  07960; 
Metropolitan  Edison  Company  ("Met- 
Ed").  2800  Pottsville  Pike,  Reading. 
Pennsylvania  19605  and  Pennsylvania 
Electric  Company  ("Penelec"),  1001 
Broad  Street,  Johnstown,  Pennsylvania 
15907.  all  public-utility  subsidiary 
companies  of  General  Public  Utilities 


Corporation  ("GPU"),  a  registered 
holding  company,  have  filed  an 
application  under  sections  9(a)  and  10 
of  the  Act. 

JCP&L.  Met-Ed  and  Penelec  {"CPU 
Subsidiaries")  propose  from  time  to 
time  to  enter  into  operation  and 
maintenance  agreements  ("O&M 
Agreements")  with  non-utility 
generation  facilities  ("NUGs").  (i)  with 
which  a  GPU  Subsidiary,  has  entered 
into  a  power  purchase  agreement,  or  (ii) 
which  are  otherwise  located  either 
within  the  service  territory  of  one  of  the 
GPU  Subsidiaries  or  that  of  an  adjacent 
utility.  The  fees  and  other  terms  and 
conditions  of  each  O&M  Agreement  will 
be  negotiated  between  the  GPU 
Subsidiary  and  the  NUG  facility  owner, 
and  are  expected  to  be  market-based. 

Since  the  enactment  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
("PURPA  ").  the  GPU  Subsidiaries  have 
entered  into  a  number  of  long-term 
power  purchase  agreements  with 
developers  of  NUGs.  These  NUGs  are 
"qualifying  facilities"  under  PURPA 
and  the  regulations  thereunder  of  the 
Federal  Energy  Regulatory  Commission 
or,  more  recently,  "exempt  wholesale 
generators"  as  defined  in  section  32  of 
the  Act.  The  majority  of  these  facilities 
are  located  within  the  service  territory 
of  the  GPU  Subsidiary  which  has 
executed  the  related  power  purchase 
agreement,  and  the  remaining  facilities 
are  located  within  the  service  territory 
of  an  adjacent  utility  which  has  entered 
into  a  wheeling  agreement  to  transmit 
the  facilities'  energy  to  the  GPU 
Subsidiary. 

The  GPU  Subsidiaries  have  from  time 
to  time  been  offered  the  opportunity, 
and  anticipate  future  requests,  to  enter 
into  O&M  Agreements  to  provide,  for  a 
fee,  operation  and  maintenance  services 
("O&M  Ser\'ices")  to  NUGs  with  which 
they  have  a  power  purchase  agreement. 
The  GPU  Subsidiaries  also  anticipate 
the  opportunity  to  enter  into  O&hl 
Agreements  with  other  NUG  facilities 
within  their  service  territories  or 
adjacent  electric  utility  ser\'ice 
territories. 

O&M  Services  might  typically  consist 
of  one  or  more  of  the  following:  pre- 
start-up  service,  operation  staff 
development  and  long-term  operation, 
maintenance  and  administration.  The 
GPU  Subsidiaries  expect  that  O&M 
Ser\'ices  for  NUGs  would  be  undertaken 
by  available  personnel  and  would 
involve  the  use  of  only  a  limited  amount 
of  such  resources. 

American  Electric  Power  Company.  Inc.. 
et  al.  (70-8293) 

American  Electric  Power  Company. 
Inc.  ("AEP").  a  registered  holding 
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company,  1  Riverside  Plaza,  Columbus, 
Ohio  43215,  and  its  subsidiaries,  AEP 
Generating  Company  ("Generating"),  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
Appalachian  Power  Company 
(■'Appalachian").  40  Franklyn  Road. . 
S.W.,  Roanoke,  Virginia  24011, 
Columbus  Southern  Power  Company 
("Columbus"),  215  North  Front  Street, 
Columbus,  Ohio  43215.  Indiana 
Michigan  Power  Company  ("Indiana 
Michigan"),  One  Summit  Square.  P.O. 
Box  60,  Fort  Wayne.  Inuiana  46801, 
Kanawha  Valley  Power  Company 
("Kanawha"),  301  Virgin  in  Street  East, 
Charleston,  West  Virginia  25327, 
Kentucky  Power  Company  ("Kentucky 
Power").  1701  Centra!  ^venue. 
Ashland,  Kentucky  4 1  lul,  Kingsport 
Power  Company  ("Kingsport"),  40 
Franklyn  Road,  S.W  .  Roanoke,  Virginia 
24011,  Ohio  Power  Company  ("Ohio 
Power"),  301  Cleveland  Avenue,  SW., 
Canton,  Ohio  44701.  and  Wheeling 
Power  Company  ("Wheeling"),  51 
Sixteenth  Street.  Wheeling.  West 
Virginia  26003,  have  filed  a  declaration 
under  Sections  6(a),  7  and  12(b)  of  the 
Art  and  Rules  45  and  50(a)(5) 
thereunder. 

During  the  period  beginning  January 
1.  1994  and  ending  December  31, 1995: 
(i)  AEP.  Application.  Columbus,  Indiana 
Michigan,  Kentucky  Power  and  Ohio 
Power  propose  to  issue,  sell  and  renew 
s\  ort-term  notes  to  banks  and 
commercial  paper  to  dealers  in 
ai  gregate  principal  amounts  not  to 
exceed  $150  million,  $250  million,  $200 
nnllion,  $200  million,  $100  million  and 
$2,')0  million,  respectively,  outstanding 
at  any  one  time;  and  (ii)  Generating, 
Kanawha,  Kingsport  and  Wheeling 
propose  to  issue,  sell  and  renew  short- 
term  notes  to  banks  in  aggregate 
principal  amounts  not  to  exceed  $50 
million,  $10  million,  $20  million  and 
$20  million,  respectively,  outstanding  at 
any  one  time. 

All  bank  notes  will  mature  not  more 
than  270  days  after  the  date  of  issuance 
or  renewal  and  none  will  mature  later 
than  June  30, 1996.  The  companies  may 
be  required  to  maintain  balances  of  up 
to  10%  of  the  line  of  credit  and  to  pay 
fees  of  up  to  '/i  of  1%  of  the  line  of 
credit.  The  effective  annual  interest 
cost,  assuming  full  use  of  the  line  of 
credit,  will  not  exceed  125%  of  the 
prime  commercial  rate  in  effect  from 
time  to  time. 

The  commercial  paper  notes  to  be 
sold  by  AEP,  Appalachian,  Columbus, 
Indiana  Michigan,  Kentucky  Power  and 
Ohio  Power  will  not  be  prepayable,  will 
have  varying  maturities  not  in  excess  of 
270  days  after  the  date  of  issue,  and  will 
be  sold  directly  to  a  dealer  at  a  discount 
rate  not  in  excess  of  the  discount  rate 


per  annum  prevailing  at  the  time  of 
issuance  for  commercial  paper  of 
comparable  quality  and  maturity.  The 
commercial  paper  dealers  will  reoffer 
the  commercial  paper  to  investors, 
generally  at  a  discount  rate  of  up  to  »/ii 
of  1%  per  annum  less  than  the  discount 
rate  at  which  such  commercial  paper 
notes  were  purchased  from  the 
companies.  The  companies  request  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  pursuant  to 
subsection  (a)(5)  thereunder  and 
authorization  to  begin  negotiations  with 
dealers  with  respect  to  the  sale  and 
issuance  of  commercial  paper.  It  may  do 
so. 

By  orders  dated  December  7, 1990 
(HCAR  No.  25201),  April  3.  1992  (HCAR 
No.  25509)  and  May  23, 1993  (HCAR 
No.  25817),  the  Commission,  among 
other  things,  authorized  AEP  to  make 
cash  contributions  of  up  to  $25  million 
to  Appalachian  and  up  to  $30  million  to 
Indiana  Michigan  through  December  31, 
1993.  To  date,  AEP  has  not  made  such 
contributions.  AEP  proposes  to  extend 
its  authority  through  December  21, 1995 
and  to  increase  such  authorization  by  an 
additional  $50  million  to  Appalachian. 
AEP  expects  to  make  a  $15  million 
capital  contribution  to  Indiana  Michigan 
on  or  prior  to  December  31, 1993  and 
proposes  to  extend  such  authorization 
through  December  31,  1995  to  make  the 
remaining  $15  million  contribution  and 
to  increase  such  authorization  by  an 
additional  $20  million.  In  addition,  AEP 
proposes  to  make  cash  capital 
contributions  from  time  to  time  through 
December  31, 1995  to  Columbus, 
Kentucky  Power,  Ohio  Power.  Kingsport 
and  Wheeling  up  to  $15  million,  $35 
million,  $50  million,  $5  million  and  $5 
million,  respectively. 

The  proceeds  from  the  borrowings  by 
the  companies  will  be  used  to  pay  their 
general  obligations  including 
expenditures  incurred  in  their  various 
construction  projects  and  for  other 
corporate  purposes. 

National  Fuel  Gas  Company  (70-6297) 

National  Fuel  Gas  Company 
("National"),  30  Rockefeller  Plaza.  Suite 
4545,  New  York,  New  York  10112,  a 
registered  holding  company,  and  all  its 
wholly  owned  subsidiary  companies. 
National  Fuel  Gas  Distribution 
Corporation  ("Distribution"),  National 
Fuel  Gas  Supply  Corporation 
("Supply"),  Empire  Exploration,  Inc. 
("Empire"),  Penn-York  Energy 
Corporation  ("Penn-York"),  Seneca 
Resources  Corporation  ("Seneca"), 
Highland  Land  &  Minerals.  Inc. 
("Highland"),  Enerop  Corporation 
("Enerop").  Data-Track  Account 
Services,  Inc.  ("Data-Track"),  National 


Fuel  Resources,  Inc.("NFR"),  all  at  10 
Lafayette  Square.  Buffalo.  New  York 
14203,  and  Utility  Constructors,  Inc. 
("UCI"),  East  Erie  Extension,  Linesville, 
Pennsylvania  16424,  ("Subsidiaries") 
have  filed  an  application-declaration 
under  sections  6(a),  7,  9(a),  10, 12(b)  and 
12(f)  of  the  Act  and  rules  43, 45  and 
50(a)(5)  thereunder. 

Applicant-declarants  propose  that 
National  be  authorized  to  issue  and  sell 
commercial  paper  and/or  incur 
borrowings  under  short-term  credit 
facilities  with  banks  or  other  financial 
institutions  and)  loan  the  proceeds  to  its 
Subsidiaries  through  December  31, 
1995.  In  addition,  authorization  is 
requested  to  continue  a  money  pool 
arrangement  among  National  and  its 
Subsidiaries.  National  also  proposes  to 
enter  into  interest  rate  and  currency 
exchange  agreements  in  order  to  achieve 
interest  rate  protection  with  respect  to  a 
portion  of  its  short-term  indebtedness 
which  may  be  outstanding  from  time  to 
time. 

National  and  its  Subsidiaries  propose 
to  issue  and  sell  short-term  securities  in 
amounts  up  to  the  following  through 
December  31, 1995: 


(Company 


National  .... 
Distritxjtion 

SuppJy 

Empire  , 

Penn-Yof1< ., 

Seneca  

UCI  

Highland  .... 

Enerop 

Data-Track  . 
NFR  


Amount 


$10,000,000 

265.000,000 

120,000.000 

50,000.000 

'47,000.000 

120.000.000 

15,000,000 

5,000,000 

5,000.000 

1,000,000 

20,000.000 


2  Pursuant  to  a  pending  application-declara- 
tion in  File  No.  70-8135,  National  proposes  to 
merge  Penn-YofK  into  Supply.  Upon  the  coo- 
summation  ot  sucti  merger,  rt  is  proposed  that 
this  bofiowing  limit  be  added  to  the  Umit  of 
Supply. 

Previously,  the  Commission  has 
authorized  short-term  loans  of  surplus 
funds  generated  by  National  and  the 
Subsidiaries  between  certain 
subsidiaries  participating  in  a  money- 
pool  arrangement  (See  e.g.,  HCAR  No. 
25439.  December  23. 1991).  National 
proposes  that  such  intra-system 
borrowing  arrangements  be  authorized 
to  continue.  National  will  administer 
the  money  pool  and  coordinate  its  own 
and  the  Subsidiaries'  short-term 
borrowings.  Money  pool  funds  will  be 
derived  from  the  following  sources:  (1) 
Surplus  funds  of  National  and  the 
Subsidiaries;  (2)  proceeds  from 
National's  sale  of  commercial  paper;  (3) 
borrowings  by  National  from  banks  or 
other  financial  institutions. 
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National  will  not  make  borrowings 
from  any  of  the  Subsidiaries  through  the 
money  pool.  National's  borrowings,  if 
any,  will  be  directly  from  commercial 
paper  issuances  and/or  borrowings 
under  its  facilities  with  banks  or  other 
nnancial  institutions. 

If  only  internal  funds  (surplus  funds 
of  National  and  certain  Subsidiaries) 
make  up  the  funds  available  in  the 
money  pool,  the  interest  rate  applicable 
and  paycd)le  to  or  by  Subsidiaries  for  all 
loans  of  such  internal  funds  will  be  the 
lower  of  the  following  two  rates:  (1)  The 
rate  for  dealer  issued  30-day  commercial 
paper  quoted  in  The  Wall  Street  Journal, 
or  (2)  the  prime  rate  at  Chase  Manhattan 
Bank.  N.A. 

If  only  external  funds  (funds 
borrowed  by  National  either  through 
commercial  paper  or  loans  from  banks 
or  other  financial  institutions)  make  up 
the  funds  available  in  the  money  pool, 
the  interest  rate  applicable  to  such 
borrowings  and  payable  by  Subsidiaries 
will  be  equal  to  National's  net  cost  for 
such  external  borrowings. 

In  cases  where  both  surplus  funds 
&om  other  participating  Subsidiaries 
and  external  funds  are  concurrently 
borrowed  through  the  money  pool,  the 
interest  rate  payable  to  the  participating 
Subsidiaries  that  contributed  surplus 
funds  to  the  money  pool  will  be  equal 
to  either  (1)  The  rate  for  30-day 
commercial  paper  issued  by  National 
having  the  same  issue  date  as  of  the  date 
of  contribution  of  the  surplus  funds,  or 
(2)  if  National  does  not  issue 
commercial  paper  on  the  date  that 
surplus  funds  are  contributed  to  the 
money  pool,  the  lower  of:  (a)  The  rate 
for  dealer  issued  30-day  commercial 
paper  quoted  in  The  Wall  Street  Journal, 
or  (b)  the  prime  rate  at  Chase  Manhattan 
Bank,  N.A. 

The  rate  applicable  to  all  funds 
borrowed  will  be  a  composite  rate,  equal 
to  the  weighted  average  of  the  net  cost 
of  funds  borrowed  externally,  and  the 
cost  of  all  surplus  funds  contributed  by 
the  money  pool  participants.  Interest  on 
all  borrowings  through  the  money  pool 
will  be  payable  monthly  by  the 
Subsidiaries  until  the  principal  amount 
borrowed  is  fully  repaid. 

If  intra-system  sources  of  funds  are 
insufficieat  to  meet  short-term  loan 
requests.  National  proposes  to  issue  and 
sell  its  commercial  paper  in  an  aggregate 
principal  amount  at  any  one  time 
outstanding  of  up  to  $150  miHion 
during  the  period  from  January  1, 1994. 
through  December  31, 1995.  National 
will  make  the  proceeds  therefrom 
available  to  its  Subsidiaries  through  the 
money  pool. 

National  expects  to  sell  the 
commercial  paper  in  minimum  sales 


amounts  of  not  less  than  $50,000  and 
note  denominations  of  not  less  than 
$25,000  with  varying  maturities  not  to 
exceed  nine  months.  The  commercial 
paper  will  not  be  prepayable  prior  to 
maturity.  No  commission  will  be 
payable  in  connection  with  the  issuance 
and  sale  of  the  commercial  paper, 
however,  the  dealer/placement  agent 
will  reoffer  and  sell  the  commercial 
pap>er  at  a  discount  rate  of '/»  of  1%  per 
annum  less  than  the  prevailing  discount 
rate  granted  by  the  dealer/placement 
agent  to  National. 

National  proposes  to  establish  credit 
facilities  with  various  banks  and/or 
other  financial  institutions  and  to  issue 
and  sell  from  time  to  time  during  the 
period  from  January  1, 1994  through 
December  31. 1995,  short-term 
unsecured  notes  in  an  aggregate 
principal  amount  not  to  exceed  $400 
million.  These  proceeds  will  be  made 
available  to  the  Subsidiaries  through  the 
money  pool.  The  notes  issued  and  sold 
will  bear  interest  at  the  prime  or  base 
rate  of  interest  in  effect  at  each 
individual  bank.  In  addition  to  prime  or 
base  rate  loans,  each  of  these  banks  may 
have  amounts  of  funds  available,  which 
they  will  lend  to  National  at  fixed  rates 
below  the  existing  prime  rate  or  base 
rate,  for  short  periods  of  time  (one  day 
to  two  hundred  seventy  days) 
depending  upon  market  conditions. 
National  may  find  it  beneficial  to  repay 
outstanding  notes  at  the  prime  or  base 
rate  with  funds  borrowed  at  this  lower 
fixed  rate.  The  fixed  rate  notes  may  not 
be  prepayable.  Therefore,  National  will 
not  utilize  such  notes  unless  it 
anticipates  the  need  for  the  funds  for  at 
least  the  maturity  of  such  notes. 

National's  aggregate  principal  amount 
of  external  short-term  unsecured  notes 
and  commercial  paper  (which  is  subject 
to  a  limit  of  $150  milUon)  outstanding 
at  any  one  time  shall  never  exceed  $400 
million. 

In  addition  to  the  credit' facilities 
noted  above.  National  has  obtained  a 
committed  credit  facility  of  $113 
million  which  is  shared  among  various 
banks  and  is  administered  by  Chase 
Manhattan  Bank,  N.A..  as  their  agent. 
This  committed  facility  acts  as  a  back- 
up for  National's  commercial  paper 
facilities. 

In  addition  to  the  commercial  paper 
and  credit  facilities  discussed  above. 
National  proposes  to  enter  into  interest 
rate  and  currency  exchange  agreements 
("Swap  Agreement(s)")  with  one  or 
more  parties  ("Counterparty")  on  or 
before  December  31, 1995.  The  term  of 
each  Swap  Agreement  could  range  from 
one  month  up  to  thirty  years.  National 
proposes  that  the  maximum  principal 
amount  of  outstanding  debt  that  would 


be  covered  under  the  Swap  Agreements 
would  not  exceed  $200,000,000. 

From  time  to  time.  National  may  be 
obligated  to  pay  arrangement  fees  and/ 
or  legal  fees  and  other  expenses  in 
connection  with  these  Swap 
Agreements.  National  requests  authority 
to  allocate  all  such  fees  and  expenses 
together  with  the  payments  made  to  a 
Counterparty  or  received  from  a 
Counterparty  among  all  applicant- 
declarants  based  upon  their  weighted 
average  amount  of  borrowings 
outstanding  daring  the  period  when 
such  amounts  are  paid  or  received. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc  93-284S3  Filed  ll-1fr-93;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  1903] 

Extension  of  the  Restriction  on  the  Use 
of  the  United  States  Passport  for 
Travel  To,  In,  or  Through  Libya 

On  December  11, 1981,  pursuant  to 
the  authority  of  22  U.S.C  21  la  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports 
were  declared  invalid  for  travel  to,  in, 
or  through  Libya  unless  specifically 
validated  for  such  travel.  This 
restriction  has  been  renewed  yearly 
because  of  the  unsettled  relations 
between  the  United  States  and  the 
Government  of  Libya  and  the  threats  of 
hostile  acts  against  Americans  in  Libya. 

The  Government  of  Libya  still 
maintains  a  decidedly  anti-American 
stance  and  continues  to  emphasize  its 
willingness  to  direct  iiostile  acts  against 
the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed,  thus  preventing  the  United 
States  from  providing  routine 
diplomatic  protection  or  consular 
assistance  to  Americans  who  may  travel 
to  Libya. 

In  light  of  these  events  and 
circumstances,  I  have  determined  that 
Libya  continues  to  be  an  area  "•  *  * 
where  there  is  imminent  dangeit  to  the 
public  health  or  physical  safety  of 
United  States  travelers." 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  use  in 
travel  to.  in,  or  through  Libya  imless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 


61138 


FedanJ  Register  /  Vol.  58.  No.  222  /  Friday.  November  19.  1993  /  Notices 


The  Public  Notice  shall  be  efiiective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  the  end  of 
one  year  unless  sooner  extended  or 
revoked  by  Public  Notice. 

Dated:  November  11. 1993. 
Wairan  Oiristopher. 
Secntary  of  State. 

[FR  Doc  93-28447  Filed  11-18-93;  8:45  am] 
■LLMQ  coot  4n»-oa-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffle  Saftty 
Administration 

Research  and  Development  Programs 
Meeting 

agency:  National  Highway  Traffic 
Safety  Administration,  EHDT. 
ACTKM:  Notice. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects. 
DATES  AND  TERMS:  The  National 
Highway  Traffic  Safety  Administration 
will  hold  a  public  meeting  devoted 
primarily  to  presentations  of  specific 
research  and  development  projecta  on 
December  15, 1993,  beginning  at  1  p.m. 
and  ending  at  approximately  4:30  p.m. 
Questions  may  be  submitted  in  advance 
regarding  the  Agency's  research  and 
development  projects.  They  must  be 
submitted  in  writing  by  December  8, 
1993  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  by  the  December  8  date  will  be 
answered  at  the  meeting  in  the 
discussion  period.  The  individual, 
group  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
December  8  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
Department  of  Transportation  Building, 
400  7th  Street  SW.  Washington.  DC,  in 
room  2230  (in  the  southeast  comer). 
Questions  for  the  December  15, 1993 
meeting  relating  to  the  Agency's 
research  and  development  programs 
should  be  submittecl  to  George  L.  Parker. 
Associate  Administrator  for  Research 
and  Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
room  6206.  400  Seventh  SL  SW., 
Washington.  DC  20590.  The  fax  number 
is  202-366-5930. 
SUPPLEMEMTARY  INFORMATION:  NHTSA 

intends  to  provide  detailed 
presentations  about  its  researdi  and 


development  programs  in  a  series  of 
quarterly  public  meetings.  The  purpose 
is  to  make  available  more  complete  and 
timely  information  regarding  tne 
Agency's  research  and  development 
programs.  At  the  first  meeting,  on  April 
6. 1993,  NHTSA  officials  bom  the  Office 
of  Research  and  Development  provided 
a  summary  overview  of  research  and 
development  projects  in  the  areas  of 
crashworthiness  and  crash  avoidance. 
At  the  second  meeting,  held  on  June  23. 
1993.  NHTSA  staff  gave  detailed 
presentations  about  the  agency's  frontal 
and  rollover  crash  protection  research 
projects,  including  the  topics  of 
structural  integrity,  door  latch  integrity, 
and  glass-plastic  glazing.  At  the  third 
meeting,  held  on  October  12, 1993, 
NHTSA  staff  made  presentations  about 
biomechanics  research  on  head,  neck 
and  thorax  injury  mechanisms,  crash 
casual  analysis,  and  driver  workload 
assessment. 

The  agenda  for  the  meeting  on  December 
15, 1993  foUows: 

Critical  Outcome  Data  Evaluation  System 
(CODES)— Linkage  of  databases  on  police 
accident  reporting  and  medical  outcomes. 

Special  crash  investigations  program 
regarding  air  bag  performance. 

Highway  traffic  injury  studies. 

Update  on  improved  frontal  crash 
protection. 

Upgrade  fuel  system  integrity. 

Electric  vehicle  safety. 

Drowsy  driver  monitoring. 

Vehicle  motion  environment 

Responses  to  written  questions. 

Each  of  these  topics  will  be  addressed 
for  approximately  15  to  30  minutes. 
NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
previously  received  prior  to  the  second 
and  third  public  meetings.  On  the  next 
day.  the  regular  quarterly  NHTSA 
Technical  Industry  Meeting  will  follow 
this  meeting;  it  is  announced  in  a 
separate  notice. 

Questions  regarding  research  projects 
that  have  been  submitted  in  writing  in 
advance  will  be  answered  as  time 
permits.  A  transcript  of  the  meeting  and 
copies  of  materials  handed  out  at  the 
meeting  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section,  room  5108.  400 
Seventh  Street.  SW,  Washington.  DC 
20590.  Copies  of  the  transcript  will  then 
be  available  at  10  cents  a  page,  upon 
request  to  NHTSA  Technical  Reference 
Section.  The  Technical  Reference 
Section  is  open  to  the  public  bom  9:30 
a.m.  to  4  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
NHTSA  Industry  Research  and 
Development  Meeting.  Thus  any  person 
desiring  assistance  of  "auxiliary  aids" 


(e.g.  sign-language  interpreter, 
telecommunication  devices  for  deaf 
persons  (TTDs),  readers,  taped  texts, 
braille  materials,  or  large  print  materials 
and/or  a  magnifying  device),  please 
contact  Barbara  Coleman  on- 202/366- 
1537  by  COB  December  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  L.  Strombotne,  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs.  Office  of  Research 
and  Development,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  Telephone: 
202-366-4730.  Fax  number:  202-366- 
5930. 
George  L.  Paricer. 

Associate  Administrator  for  Research  and 
Development. 

[FR  Doc.  93-28485  Filed  11-18-93;  8:45  am] 

BtUMQ  COOe  4«10-«>-M 


Research  and  Special  Programs 
Administration 

Advisory  Bulletin  Number  ADB-93-04 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA).  Department  of 

Transportation. 

ACTION:  Advisory  to  owners  and 

operators  of  gas  and  hazardous  liquid 

pipeline  facilities. 


SUMMARY:  This  advisory  bulletin 
requests  that  persons  seeking 
interpretations  of  pipeline  safety 
regulations  include  certain  information. 

Advisory 

RSPA  requests  that  owners  and 
operators  of  gas  and  hazardous  liquid 
pipelines  and  other  persons  requesting 
interpretation  of  regulations  fi^om  the 
Office  of  Pipeline  Safety  (OPS) 
Washington  Office  include  the 
following  information  in  the  request: 

•  Specify  the  regulations  to  be 
interpreted  and  provide  adequate 
information  on  the  circumstances 
regarding  the  interpretation  requested. 

•  Specify  whether  there  is  a  current 
or  past  OPS  or  State  interpretation 
compliance  action  on  the  regulation(s) 
relating  to  the  interpretation  requested; 
and,  if  so,  provide  to  the  State 
enforcement  office  or  OPS  Regional 
Office  a  copy  of  the  letter  sent  to  OPS 
requesting  an  interpretation. 

Background 

RSPA  often  receives  requests  for 
interpretations  of  regulations  from 
operators  that  have  been  cited  for 
violation  of  the  regulation(s)  involved, 
and  against  whom  enforcement  actions 
have  been  initiated.  Including 
information  on  existing  compliance 
actions  with  operator  requests  for 
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interpretations  will  help  prevent 
inconsistencies  between  interpretations 
given  and  decisions  on  compliance  or 
enforcement  cases  that  are  in  process. 

Issued  in  Washington.  DC,  on  November 
16. 1993. 

George  W.  Tenley,  Jr.. 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  93-28542  Filed  11-18-93;  8:45  am] 

BILUNG  CODE  4»10-aO-P 


International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  report  the 
results  of  the  eighth  session  of  the 
United  Nations'  Sub-Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods. 

DATES:  December  7. 1993  at  9:30  a.m. 
ADDRESSES:  Room  6200-6204,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frits  Wybenga,  International  Standards 
Coordinator,  OfHce  of  Hazardous 
Materials  Transportation,  Department  of 
Transportation.  Washington,  DC  20590; 
(202)  366-0656. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  to  describe  the 
outcome  of  the  eighth  session  of  the 
Sub-Committee  of  Experts  on  the 


Transport  of  Dangerous  Goods  to  be 
held  November  22  through  December  1, 
1993,  in  Geneva,  Switzerland  and  to 
discuss  the  U.S.  delegation's  plans  for 
participating  in  the  ninth  session  of  the 
Sub-Committee  to  be  held  from  July  4 
through  15, 1994.  Topics  to  be  covered 
include:  revision  of  the  manual  for  tests 
and  criteria,  packaging  requirements  for 
explosives,  classification  criteria  for 
environmentally  hazardous  substances, 
requirements  for  infectious  substances, 
requirements  for  multimodal  tanks, 
matters  related  to  Classes  2  (compressed 
gases)  and  8  (corrosives),  general 
packaging  and  intermediate  bulk 
container  requirements,  segregation 
requirements,  classification  issues 
related  to  specific  dangerous  goods, 
requirements  for  dangerous  goods  in 
limited  quantities,  incorporation  of  a 
systematic  list  of  entries,  international 
activities  related  to  harmonization  of 
chemical  classification  and  labeling 
requirements  and  other  proposed 
amendments  to  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
eighth  session  of  the  UN  Sub-Committee 
meeting  may  be  obtained  from  RSPA.  A 
listing  of  these  documents  is  available 
on  the  Hazardous  Materials  Information 
Exchange  (HMIX),  RSPA's  computer 
bulletin  board.  Documents  may  be 
ordered  by  filling  out  an  on-line  request 
form  on  the  HMIX  or  by  contacting 
RSPA's  Dockets  Unit  (202-366-4453). 


For  more  information  on  the  use  of  the 
HMIX  system,  contact  the  HMIX 
information  center  1-800-PLANFOR 
(752-6367);  in  Illinois.  1-800-367- 
9592;  Monday  through  Friday,  8:30  a.m. 
to.5  p.m.  Central  time. 

After  the  meeting,  a  summary  of  the 
public  meeting  will  also  be  available 
from  the  Hazardous  Materials  Advisory 
Council,  Suite  250, 1110  Vermont  Ave., 
NW.,  Washington,  DC  20005;  telephone 
number  (202)  728-1460. 

Issued  in  Washington,  DC,  on  November 
15,1993. 

Robert  A.  McGuire, 

Acting  Associate  Administrator  for 

Hazardous  Materials  Safety. 

(FR  Doc.  93-28502  Filed  11-18-93;  8:45  am] 

BILUNG  CODE  4«1»-eO-M 


DEPARTMErfT  OF  VETERANS 
AFFAIRS 

Advisory  Contmittee  on  Former 
Prisoners  of  War,  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the 
Department  of  Veterans  Affairs* 
Advisory  Committee  on  Former 
Prisoners  of  War  has  been  renewed  for 
a  2-year  period  beginning  September  29, 
1993,  through  September  29, 1995. 

Dated:  November  4, 1993. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  93-28438  Filed  11-18-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L  No.  94-409).  U.S.C  552b: 

DATE  AND  TIME:  November  23, 1993, 
10:00  a.m. 

PLACE:  825  North  Capitol  Street.  N.E., 
Room  9306,  Washington,  D.C  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Lois  D.  Casheil,  Secretary;  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  docimients  may  be 
examined  in  the  Reference  and 
Information  Center. 

Concent  Agenda— Hydro.  990th  Meeting- 
November  23. 1993.  Regular  Meeting  (10 
ajn.) 

CAH-1. 
Project  No.  2742-019.  Alaska  Energy 
Authority 
CAH-2. 
Project  No8.  9202-071  and  072,  Upper 
Yampa  Water  Conservancy  District 
CAH-3. 
Project  No.  10047-002.  Northern  Haydro 

Consultants,  Inc. 
Project  No.  10514-001.  C&A 
Wallscoverings,  Inc 
CAH-4. 

Omitted 
CAH-5. 
Project  No.  9042-036.  Gallia  Hydro 
Partners 

Consoit  Agenda— Electric 
CAE-1. 
Docket  No.  ER94-8-000.  Philadelphia 
Electric  Com(>any  and  Susquehanna 
Electric  Company 
CAE-2. 
Docket  No.  ER94-23-000.  Northwestern 
Wisconsin  Electric  Company 
CAE-3. 


Docket  No.  ER94-24-<X)0.  Enron  Power 
Marketing.  Inc. 
CAE-4. 
Docket  Na  ER93-41 2-000.  Northern  States 
Power  Company 
CAE-5. 
Docket  Nos.  ER93-507-000  and  ER93- 
465-000.  Florida  Power  k  Light 
Company 
CAE-6. 
Docket  No.  ER93-734-000.  Westmoreland- 
LGAE  Partners 
CAE-7. 
Docket  Na  ER93-777-000.  Commonwealth 
Edison  Company 
CAE-«. 
Docket  Nos.  ER93-964-000.  ER93-87&-000 
and  ER93-907-000.  Pennsylvania 
Electric  Company 
CAE-9. 
Docket  No.  ER93-940-000,  Boston  Edison 
Company 
CAB-10. 
Docket  Na  ER91-457-000.  Central  Maine 

Power  Company 
Docket  Nos.  ER92-286-004.  ER92-484- 
003.  ER92-51 2-003,  ER92-«1 7-003  and 
ER93-130-003.  New  England  Power 
Company 
CAB-11. 
Docket  Na  BR93-465-001.  Florida  Power 
t  Light  Company 
CAE-12. 

Omitted 
CAE-13. 
Docket  Na  ER93-41 3-001.  Pacific  Gas  and 
Electric  Company 
CAE-14. 
Docket  Nos.  ER93-1 50-001  and  EL93-10- 
001 .  Boston  Edison  Company 
CAE-15. 
Docket  No.  RM93-ia-001.  New  Reporting 
Requirement  Implementing  Section 
123(b)  of  the  Federal  Power  Act  and 
Supporting  Expanded  Regulatory 
Responsibilities  Under  the  Energy  Policy 
Act  of  1992.  and  Conforming  and  Other 
Changes  to  Form  No.  FERC-714 
CAE-16. 
Docket  No.  RM94-S-000.  Treatment  of 
Responses  to  FERC  Form  No.  580 
Interrogatories 
CAE-1 7. 

Omitted 
CAE-1 8. 
Docket  No.  EL93-14-000.  Western 
Resources.  Inc. 

Consent  Agenda— Oil  and  Gas 
CAG-1. 

Docket  No.  RP94-31-000.  CNG 
Transmission  Corporation 
CAG-2. 
Docket  Nos.  RPg4-34-000  and  001. 
Colorado  Interstate  Gas  Company 
CAG— 3. 
Docket  No.  RP94-36-O00,  Texas  Eastern 
Transmission  Corporation 
CAG-4. 


Docket  No.  RP94-37-000,  Alabama 
Tennessee  Natural  Gas  Company 
CAG-5. 
Docket  Nos.  RP94-38-000  and  001.  Texas 
Gas  Transmission  Corporation 
CAG-6. 
Docket  No.  RP94-39-O0O,  Tennessee  Gas 
Pipeline  Company 
CAG-7. 
Docket  No.  RP94-34-obo.  National  Fuel 
Gas  Supply  Corporation 
CAG-8. 
Docket  Nos.  TM94-2-1 7-000  and  001, 
Texas  Eastern  Transmission  Corporation 
CAG-9. 
Docket  No.  TM94-2-2  2-000.  CNG 
Transmission  Corporation 
CAG-10. 
Docket  No.  RP94-34-000,  Algonquin  Gas 
Transmission  Company 
CAG-11. 
Docket  Na  RP94-43-000.  ANR  Pipeline 
Company 
CAG-12. 
Docket  No.  RP94-44-000.  National  Fuel 
Gas  Supply  Corporation 
CAG-1 3. 
Docket  Na  RP94-14-000.  Algonquin  Gas 
Transmission  Company 
CAG-14. 
Docket  Nos.  RP93-17-002. 001  and  RP8&- 
119-020.  Tennessee  Gas  Pipeline 
Company 
CAG-1 5. 
Docket  No.  RPg3-6-000.  Dow  Pipeline 
Company 
CAG-16. 

Omitted 
CAG-1 7. 
Docket  Nos.  RP93-109-007  and  008. 
Williams  Natural  Gas  Company 
CAG-18. 
Docket  No.  RP94-42-O00.  Gulf  States 
Transmission  Cort>oration 
CAG-19. 
Docket  No.  RP93-175-000.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-20. 
Docket  Nos.  RP91-161-016.  RP92-3-009. 
RP90-108-022.  RP91-a2-013  and  RS92- 
5-009,  Columbia  Gas  Transmission 
Corporation 
Docket  Nos.  RP91-16O-013.  RP92-2-009. 
RP90-107-019  and  RS92-6-009. 
Columbia  Gulf  Transmission  Company 
CAG-21.  *^  ' 

Docket  No.  RP93-192-003.  Texas  Eastern 
Transmission  Corporation 
CAG-22. 

Docket  Na  FA91-34-002,  Tennessee  Gas 
Pipeline  Company 
CAG-23. 
Docket  No.  RP93-189-001.  Texas  Gas 
Transmission  Corporation 
CAG-24. 
Docket  Nos.  RP93-181-001  and  RP93- 
125-003.  Texas  Eastern  Transmission 
Corporation 
CAG-25. 
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Docket  Nos.  RP93-17S-000. 002  and 
RS92-13-007.  WUliston  Basin  Interstate 
Pipeline  Company 
CAG-26. 
Docket  Nos.  RP93-187-O03.  CP88-54&-006 
and  RP93-62-007,  Equitrans,  Inc. 
CAG-27. 
Docket  No.  RPg3-186-002,  Carnegie 
Natural  Gas  Company 
CAG-28. 
Docket  Nos.  RP93-125-000  and  001,  Texas 
Eastern  Transmission  Corporation 
CAG-29. 
Docket  Nos.  RP91-203-029,  RP92-132- 
030,  RP92-160-002.  CP89-629-028, 
CP90-639-017,  CP91-2  206-007  and 
RS92-23-009,  Tennessee  Gas  Pipeline 
Company 
CAG-30. 
Docket  No.  RP93-161-001,  Columbia  Gas 
Transmission  Corporation 
CAG-31. 
Docket  No.  RP93-1 72-002.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-32. 
Docket  No.  RP93-162-002, 
Transcontinental  Gas  Pipe  Line 
Company 
CAG-33. 
Docket  No.  RP92-215-003,  Columbia  Gas 
Transmission  Corporation 
CAG-34. 
Docket  No.  AI93HI-O01,  Accounting  for 
Postretirement  Benefits  Other  Than 
Pensions 
CAG-35. 
Docket  Nos.  IS93-22-000,  IS93-24-000 
and  IS93-3  9-000,  Kock  Pipelines.  Inc. 
CAG-36. 
Docket  Nos.  IS93-36-000,  Exxon  Pipeline 
Company 
CAG-37. 
Docket  Nos.  RP90-2-001,  McWhirter 
Distributing  Company,  Inc. 
CAG-38. 
Docket  No.  RP87-2-000.  RFB  Petroleum. 
Inc.      I 
CAG-39.     I 
Docket  No.  RO88-8-000,  Elk  Trading 
Company  and  Neal  Davis 
CAG-40. 
Docket  Nos.  GP83-1 1-002  and  RI83-^ 
003,  Colorado  Interstate  Gas  Company 
CAG-41. 
Docket  No.  RS92-36-O03,  Mobil  Bay 
Pipeline  Company 
CAG-42. 
Docket  No.  RS92-24-011.  Texas  Gas 
Transmission  Corporation 
CAG-43. 
Docket  No.  RS92-46-007,  Pacific  Gas 
Transmission  Company 
CAG-44. 
Docket  Nos.  RS92-5-008,  RP90-1 08-021. 
RP91-82-012.  RP91-161-015.  RP92-3- 
008,  RP93-66-002  and  RP93-1 15-002. 
Coltmibia  Gas  Transmission  Corporation 
Docket  Nos.  RS92-6-008,  R5P9O-107-018, 
RP91-160-012,  RP92-2-008,  and  CP93- 
736-001,  Columbia  Gulf  Transmission 
Company 
CAG-45. 
Docket  Nos.  RS92-28-000, 013,  RP93-14- 
015,  and  CP93-77-003,  Algonquin  Gas 
Transmission  Company 
CAG-46. 


Docket  No.  RS92-57-004,  Canyon  Creek 
Compression  Company 
CAG-47. 
Docket  No.  RS92-63-007,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-48. 
Docket  Nos.  RS92-81-O04,  and  RP91-212- 
010,  Stingray  Pipeline  Company 
CAG-49. 
Docket  No.  RS92-«5-004,  Trailblazer 
Pipeline  Company 
CAG-50. 
Docket  Nos.  RS92-86-011,  RP92-10&-009, 
and  RP-92-137-019,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-51. 
Docket  No.  CP92-668-O03,  Southern 
Natural  Gas  Company  and  South  Georgia 
Natural  Gas  Company 
CAG-52. 
Docket  No.  CP93-117-001.  San  Diego  Gas 

&  Electric  Company 
Docket  No.  CP93-119-001,  Southern 
California  Gas  Company  and  San  Diego 
Gas  &  Electric  Company 
Docket  No.  CP93-98-001.  Gas  Company  of 
New  Mexico,  a  Division  of  Public 
Service  Company  of  New  Mexico 
CAG-53. 
Docket  No.  CP93-64-000,  Texas  Gas 
Transmission  Corporation 
CAG-54. 
Docket  Nos.  CP92-580-000,  001,  CP92- 
581-000,  001,  CP93-252-000  and  CP93- 
253-000.  El  Paso  Natural  Gas  Company 
CAG-55. 
Docket  No.  CP92-595-000,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-56. 
Docket  No.  CP92-606-O00,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-57. 

Omitted 
CAG-58.  .    . 

Omitted 
CAG-59. 
Docket  No.  RP94-2  2-000,  Overthrust 
Pipeline  Company 
CAG-60. 
Docket  No.  CP93-333-000,  Meridian  Oil, 
Inc.  V.  Southern  California  Gas  Company 
and  Pacific  Gas  and  Electric  Company 
Docket  No.  RS92-60-000,  El  Paso  Natural 

Gas  Company 
Docket  No.  RS92-87-000,  Transwestem 
Pipeline  Company 
CAG-61. 
Docket  Nos.  RS92-66-013,  RPg2-108-010 
and  RP92-137-020,  Transcontinental 
Gas  Pipe  Line  Corporation 

Hydra  Agenda 

H-1. 

Omitted 

Electric  Agenda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 
PR-1. 
Reserved 

n.  Restructuring  Matters 
RS-1. 


Docket  Nos.  RS92-49-003,  RS92-74-009, 
and  RP92-204-002  and  CP92-668-002, 
South  Georgia  Natural  Gas  Company. 
Order  on  compliance  and  rehearing. 
RS-2. 
Docket  Nos.  RS92-4-004, 005. 006,  and 
007,  Colorado  Interstate  Gas  Company. 
Order  on  compliance  and  rehearing. 
R5— 3. 
Docket  Nos.  RS92-19-003, 004,  007, 008, 
RP92-104-000  and  RP92-131-000,  K  N 
Energy,  Inc.  Order  on  compliance, 
clarification  and  rehearing. 
RS-4. 
Docket  Nos.  RS92-20-004  and  005,  Mid 
Louisiana  Gas  Company.  Order  on 
compliance,  clarification  and  rehearing. 
RS-5. 

Omitted 
RS-6. 
Docket  Nos.  RS92-»-004,  006,  007, 005. 
008, 002. 003.  RP  93-18-000. 002  and 
001,  Questar  Pipeline  Company.  Order 
on  compliance  and  rehearing. 

iff.  Pipeline  Certificate  Matters 
PC-1. 

Omitted 

Dated:  November  16, 1993. 

Loia  D.  Cashell. 

Secretary. 

[FR  Doc.  93-28603  FUed'11-17-93;  11:43 
am] 

BNJJNQ  CO0£  (717-01-11 

FEDERAL  DEPOSILINSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Govemment  in  the  Sunshine  Act"  (5 
U.SC.  552b(e){2i),  notice  is  hereby 
given  that  at  10:22  a.m.  on  Tuesday, 
November  16, 1993,  the  Board  of 
Directors  of  the  Federal  Deposit 
Insurance  Corporation  met  in  closed 
session  to  consider  the  following: 

Recommendation  concerning  an 
administrative  enforcement  proceeding. 

Application  of  Branch  Banking  and  Trust 
Company,  Wilson,  North  Carolina,  requesting 
permission  to  acquire  a  minority  interest  in 
a  subsidiary  which  will  be  engaging  as 
principal  in  an  activity  that  is  not 
{>ermissible  for  a  subsidiary  of  a  national 
bank. 

Application  of  Magna  Bank  of  Illinois, 
Belleville,  Illinois,  a  State  nonmember  bank 
and  Bank  Insurance  Fund  member,  for 
consent  to  purchase  certain  assets  and 
assume  certain  liabilities  of  Community  Bank 
of  Greater  Peoria,  Peoria,  Illinois,  a  State 
nonmember  bank  and  Bank  Insxirance  Fund 
member,  and  for  consent  to  establish  the 
seven  offices  of  Community  Bank  of  Greater 
Peoria  as  branches  of  Magna  Bank  of  Illinois. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Cunency),  seconded  by  Director 
Jonathan  L  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove. 
Jr..  that  Corporation  business  required 
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its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street.  NW..  Washington,  DC. 

Dated:  November  16, 1993. 
Federal  Dep)osit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
IFR  Doc.  93-28618  Filed  11-17-93;  2:13  pm) 

MLUNG  COOC  (Tlt-OI-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  November  18. 
1993.  from  10:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
1.  Regulations 

a.  Distressed  Borrower  Notification  (Final). 


b.  Director  and  Senior  Oflker 
Compensation  (Proposed). 

c.  Investments  (Final). 

Closed  Session* 
A.  Beports 

1.  Office  of  Secondary  Market  Oversight 
Quarterly  Report 

Dated:  November  17, 1993. 

Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 

IFR  Doc.  93-28653  Filed  11-17-93;  3:32  pml 

MLUNO  COOC  STW-ei-r 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

November  24, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Suminary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Publication  for  comment  of  proposed 
modifications  to  the  Fedwire  funds  transfer 
format. 

Discussion  Agenda 

2.  Publication  for  comment  of  proposed 
amendments  to  Regulation  L  (Management 
Official  Interlocks)  to  create  a  new  exception 
firom  the  prohibitions  of  the  Depository 
Institution  Management  Interlocks  Act  for 
depository  organizations  controlling  a  de 
minimis  amount  of  deposits  in  a  community 
or  metropolitan  statistical  area. 

3.  Proposed  1994  Federal  Reserve  Board 
budget. 

4.  Proposed  1994  budget  for  the  Office  of 
Inspector  General. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 


Federal  Reserve  System.  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  17, 1993. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93^28579  Filed  11-17-93;  10:53  am) 

BtUMO  COOC  UKMI.P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 
a.m.,  Wednesday,  November  24, 1993, 
following  a  recess  at  the  conclusion  of 
the  ojwn  meeting. 

PUCE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  17, 1993. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-28580  Filed  11-17-93;  10:53 
am) 

BiLUNO  COOC  621»-01-P 


•  Session  Closed— Exempt  pursuant  to  5  U.S.C 
552b(c)(8)aiid(9). 


61143 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  01  previously 
published  Prestdential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  AgerKy  prepared  correctiorts  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Urtiformed  Services  (CHAMPUS); 
DRQ  Revised  rates 

Correction 

In  notice  document  93-26097 
beginning  on  page  55047  in  the  issue  of 
Monday,  October  25, 1993,  make  the 
following  corrections: 

1.  On  page  55049,  in  the  table,  in  the 
entry  for  DRG  No.  42.  in  the  second 
column,  "petina"  should  read  "retina". 

2.  Od  page  55050,  in  the  table,  in  the 
first  column,  the  second  "64"  should 
read  "65". 

3.  On  the  same  page,  in  the  entry  for 
DRG  No.  73,  in  the  third  column, 
"9.6877"  should  read  "0.6877". 

4.  On  the  same  page,  in  the  entry  for 
DRG  No.  93,  in  the  third  column, 
"0.6154"  should  read  "0.6145". 

5.  On  page  55060,  in  the  table,  in  the 
entry  for  DRG  No.  614,  in  the  third 
column,  "1.32985"  should  read 
"1.3295". 

6.  On  the  same  page,  in  the  entries  for 
DRG  No.  622  and  623,  in  the  second 
column,  in  the  first  line,  "W/O"  should 
read  "W". 

7.  On  the  same  page,  in  the  entry  for 
DRG  No.  630,  in  the  fifth  and  sixth 


columns.  "1"  should  read  "2.1"  and 
"2.1"  should  read  "1"  respectively. 

8.  On  the  same  page,  in  the  entry  for 
DRG  No.  900,  in  the  second  column,  in 
the  second  line.  "<"  should  read  "S". 


BMJJNaCOOC  1S0S-»t4) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[0H43-1-5911:  FRL-4784-e] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

Correction 

hi  rule  document  93-26018  beginning 
on  page  54513  in  the  issue  of  Friday, 
October  22, 1993,  make  the  following 
correction: 

On  page  54516,  in  the  first  column,  in 
the  last  paragraph,  in  the  fifth  and  sixth 
lines,  "[insert  date  60  days  from 
publication]."  should  read  "December 
21, 1993." 

BILUNOCOOf  1SO»«1-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  157 

[CGD  91-045] 
RIN2115-AE01 

Structural  and  Operational  Measures 
To  Reduce  Oil  Spills  From  Existing 
Tank  Vessels  Without  Double  Hulls 

Correction 

In  proposed  rule  document  93-26074 
beginning  on  page  54870  in  the  issue  of 


FederalRegittcr 

Vol.  58,  Na  222 

Friday,  November  19,  1993 


Friday,  October  22. 1993,  make  the 
following  corrections: 

1.  On  page  54871,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  eighth 
line  from  the  bottom,  "alternative" 
should  read  "alternate". 

2.  On  page  54872,  in  the  third 
colunm,  in  the  fifth  full  paragraph,  the 
sixth  and  seventh  lines  should  read 
"provide  as  substantial  protection  to  the 
environment  as  is  economically  and". 

3.  On  page  54873,  in  the  first  colunm, 
in  the  third  full  paragraph,  in  the 
second  line  from  the  bottom,  "not" 
should  read  "no". 

4.  On  the  same  page,  in  the  3rd 
column,  in  the  18th  line  from  the  top, 
"96"  should  read  "95". 

5.  On  page  54874.  in  the  first  column, 
in  the  third  full  paragraph,' in  the  eighth 
line,  "and"  should  read  "an". 

6.  On  the  same  page,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  seventh  line,  remove  the  comma 
after  "reducers". 

7.  On  page  54876,  in  the  third 
colimtm.  in  the  last  line.  "1977"  should 
read  "1997". 

8.  On  page  54877,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  eighth 
line,  insert  "not"  after  "are". 

9.  On  page  54878,  in  the  table,  in 
footnote  1,  in  the  first  line,  insert  "date" 
after  "compUance". 

BIUJNGCOOC  150»«1-O 
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Part  11 


Environmental 
Protection  Agency 

Water  Pollution  Control,  NPDES  General 
Permits  and  Fact  Sheets:  Storm  Water 
Discharges  From  Industrial  Activity; 
Notice 
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ENVmONMEffTAL  PROTECTION 
AGENCY 

FW.-4797-71 

Fact  Sheet  For  the  Multi-Sector 
Stonnwater  Qeneral  Permit 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SOMMARY:  The  following  provides  notice 
for  draft  NPDES  general  permits  and 
accompanying  fact  sheets  for  storm 
water  discharges  associated  with 
industrial  activity  in  the  following 
Regions: 

Region  I— for  the  States  of  Maine. 
Massachusetts,  and  New  Hampshire;  for 
Indian  lands  located  in  Connecticut. 
Massachusetts.  New  Hampshire.  Maine. 
Rhode  Island,  and  Vermont:  and  for 
Federal  facilities  in  Vermont. 

Region  U— for  the  Commonwealth  of 
Puerto  Rico;  for  Indian  lands  located  in 
New  York:  and  for  Federal  facilities  in 
the  U.S.  Virgin  Islands. 

Region  ni— for  the  District  of 
Columbia  and  for  Federal  facilities  in 
Delaware. 

Region  IV— for  the  State  of  Florida; 
and  for  Indian  lands  located  in 
Alabama.  Florida.  Mississippi,  and 
North  Carolina. 

Region  VI— for  the  States  of 
Louisiana.  New  Mexico,  Oltlahoma,  and 
Texas:  and  for  Indian  lands  located  in 
Louisiana,  New  Mexico  (except  Navajo 
lands  and  Ute  Mountain  Reservation 
lands).  Oklahoma,  and  Texas. 

Region  VIII— for  the  State  of  South 
Dakota;  for  Indian  lands  located  in 
Colorado,  Montana.  North  Dakota, 
South  Dakota.  Utah  (except  Goshute 
Reservation  and  Navajo  Reservation 
lands),  and  Wyoming;  for  the  portion  of 
the  Pine  Ridge  Reservation  located  in 
Nebraska:  for  the  Ute  Mountain 
Reservation  in  Colorado  and  New 
Mexico;  and  for  Federal  facilities  in 
Colorado. 

Region  IX— for  the  State  of  Arizona; 
for  the  Territories  of  American  Samoa. 
Guam.  Johnston  Atoll,  and  Midway  and 
Wake  Island:  for  the  Commonwealth  of 
the  Northern  Mariana  Islands;  for  the 
Republic  of  Palau  (Trust  Territory  of  the 
Pacific  Islands);  and  for  Indian  lands 
located  in  California  and  Nevada;  and 
for  the  Goshute  Reservation  in  Utah  and 
Nevada,  the  Navajo  Reservation  in  Utah, 
New  Mexico,  and  Arizona,  the  Duck 
Valley  Reservation  in  Nevada  and 
Idaho;  and  the  Fort  McDermitt 
Reservation  in  Oregon  and  Nevada. 

Region  X— for  the  State  of  Alaska,  and 
Idaho;  for  Indian  lands  located  in 
Alaska.  Oregon  (except  for  Fort 
McDermitt  Reservation  lands).  Idaho 


(except  Duck  Valley  Reservation  lands), 
and  Washington:  and  for  Federal 
facilities  in  Washington. 

The  proposed  permit  is  intended  to 
cover  storm  water  discharges  associated 
with  industrial  activity  to  waters  of  the 
United  States,  including  discharges 
through  large  and  medium  municipal 
separate  storm  sewer  systems,  and 
through  other  municiftal  separate  storm 
sewer  systems.  The  proposed  permit  is 
intended  to  cover  discharges  from  the 
following  types  of  industrial  activities: 
lumber  and  wood  products  facilities; 
paper  and  allied  products 
manufacturing  facilities:  chemical  and 
allied  products  manufacturing  facihties; 
asphalt  paving  and  roofing  materials 
manufacturers  and  lubricants;  stone, 
clay,  glass  and  concrete  products 
facilities;  primary  metals  facilities: 
metal  mines  (ore  mining  and  dressing): 
coal  mines:  oil  and  gas  extraction 
facilities:  nonmetallic'mines  and 
quarries;  hazardous  waste  treatment, 
storage  or  disposal  facilities:  landfills, 
land  application  sites  and  open  dumps; 
automobile  salvage  yards;  scrap  and 
waste  material  processing  and  recycling 
facilities;  steam  electric  power 
generating  facilities;  railroad 
transportation  facilities,  local  and 
suburban  transit  and  interurban 
highway  pa.ssenger  transportation 
facilities,  petroleum  bulk  oil  stations 
and  terminals,  motor  freight 
transportation  facilities  and  U.S.  Postal 
Service  facilities;  water  transportation 
facilities;  ship  or  boat  building/repair 
facilities:  airports;  wastewater  treatment 
plants:  food  and  kindred  products 
facilities:  textile  mills,  apparel  and  other 
fabric  manufacturing  facilities;  furniture 
and  fixture  manufacturing  facilities: 
printing  and  publishing  facilities: 
rubber  and  miscellaneous  plastic 
product  manufacturing  facilities:  leather 
tanning  and  finishing  facilities;  facilities 
that  manufacture  fabricated  metal 
products,  jewelry,  silverware,  and 
plated  ware:  facilities  that  manufacture 
transportation  eouipment,  industrial,  or 
commercial  machinery;  and  facilities 
that  manufacture  electronic  equipment 
and  compwnents,  photographic  and 
optical  goods.  Publication  of  these  draft 
general  permits  and  fact  sheets  is 
designed  to  comply  with  the 
requirements  of  40  Code  of  Federal 
Regulations  (CFR)  124.10 
simultaneously  for  all  draft  general 
permits  being  noticed  today. 

The  language  of  the  proposed  permit 
is  provided  as  an  appendix  to  the 
preamble  of  this  notice.  Most  conditions 
of  the  draft  general  permits  are  intended 
to  apply  to  all  of  the  general  permits 
indicated  above.  Where  conditions  in 
different  permits  vary  by  State,  these 


differences  are  indicated  in  the 
appendix. 

DATES:  Comments  on  the  proposed 
permit  must  be  received  on  or  before 
February  17. 1994.  See  supplementary 
information  for  scheduled  public 
hearings. 

ADDRESSES:  The  public  should  send  an 
original  and  two  copies  of  their 
comments  addressing  any  aspect  of  this 
notice  to  proposed  NPDES  general 
permit  comment  clerk;  Water  Docket 
MC-4101;  Environmental  Protection 
Agency,  401  M  Street,  SW..  Washington, 
DC  20460.  To  ensure  that  EPA  can  read, 
understand,  and  therefore  properly 
respond  to  comments,  the  Agency 
requests  commentors  to  type  or  print  in 
ink  any  comments.  Each  comment 
should  cite  the  page  number  and.  where 
possible,  the  section(s)  and/or 
paragraph(s)  in  the  proposed  permit  to 
which  the  comment  relates. 
Commentors  should  use  a  separate 
paragraph  for  each  issue  discussed.  The 
complete  administrative  record  is 
available  through  the  Water  Docket  MC- 
4101,  Environmental  Protection  Agency 
401  M  Street  SW..  Washington  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
NPDES  storm  water  general  permit, 
contact  the  NPDES  Storm  Water  Hotline 
at  (703)  821-4823  or  the  appropriate 
EPA  Regional  Office.  The  name,  address 
and  phone  number  of  the  EPA  Regional 
Storm  Water  Coordinators  are  provided 
in  Part  Vl.G.  of  the  fact  sheet. 

SUPPLEMENTARY  INFORMATION: 
Hearings 

Public  hearings  and  public  meetings 
to  discuss  the  multi-sector  storm  water 
general  permit  are  scheduled  as  follows: 

Region  J 

January  12. 1994. 1-4  p.m..  and 

January  13.  1994,  7-10  p.m. 

Location  (for  both  hearings),  Thomas  P. 
O'Neill  Jr.  Federal  Building. 
Auditorium  (1st  Floor),  10  Causeway 
Street,  Boston.  Massachusetts 

Region  11 

January  18. 1994. 1:30-5  p.m.  and  7-9 
p.m.. 

Location.  Puerto  Rico  Water  Quality 
Board,  National  Bank  Plaza  Building. 
431  Ponce  De  Leon  Avenue.  Hato  Rey. 
Puerto  Rico  00917 

Region  IV 

January  10. 1994. 1-4  p.m.  Public 
Meeting.  7-10  p.m.  Public  Meeting 
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Location,  Holiday  Inn— Ashley  Plaza, 
Convention  Center,  111  West  Fortune 
Street,  Tampa,  Florida  33602 

Januaiy  13. 1994, 1-A  p.m.  Public 
Meeting,  7-10  p.m.  Public  Meeting 

Location,  Tallahassee-Leon  County 
Qvic  Center,  505  West  Pensacola 
Street,  Tallahassee,  Florida  32302 

Region  VI 

January  10, 1994  2  p.m.  (public  meeting) 
and  7  p.m.  (public  hearing) 

Location,  Maynard  Ketcham  Bldg.,  room 
326,  Adjacent  to  the  LSEQ  Building, 
7220  Bluebonnet,  Baton  Rouge, 
Louisiana,  (afternoon/evening) 

January  12, 1994  9  a.m.  (public  meeting 
and  2  p.m.  (pubHc  hearing) 

Location,  Sequoyah  Auditorium,  2400 
N.  Lincoln  (in  tunnel),  Oklahoma 
City,  Oklahoma  (morning/afternoon) 

January  18. 1994  2  p.m.  (public  meeting) 
and  7  p.m.  (public  hearing) 

Location,  EPA  Conference  Center,  12th 
Floor,  First  Interstate  Bank  Building, 
1445  Ross  Ave.,  Dallas,  Texas 
(morning/afternoon) 

January  19. 1994  2  p.m.  (public  meeting) 
and  7  p.m.  (public  hearing) 

Location,  North  Balb-oom,  Student 
Union  Building,  University  of  New 
Mexico,  Albuquerque,  New  Mexico 

Region  DC 

January  13, 1994  1-5  p.m. 
Location,  Arizona  Department  of 

Environmental  Quality,  Public 

Meeting  Room,  3033  North  Central 

Avenue,  Phoenix,  Arizona. 

Persons  wishing  to  make  an  oral 
presentation  must  restrict  themselves  to 
15  minutes  and  are  encouraged  to  have 
written  copies  of  their  comments  for 
inclusion  in  official  record. 

State  Certification 

EPA  is  providing  copies  of  today's 
proposed  permit  to  States  and  Indian 
tribes  where  the  proposed  permit  will 
be  effective.  The  States  and  Tribes  will 
review  the  permit  to  insure  that  the 
permit  will  not  result  in  a  violation  of 
water  quality  criteria.  EPA  will  work 
with  the  States  and  Tribes  to  obtain 
their  certification  in  accordance  with 
section  401  of  the  Clean  Water  Act.  EPA 
will  prepare  certification  for  Indian 
lands  where  there  is  no  approved  Tribe 
or  where  the  approved  tribes  has  not 
established  water  quality  standards. 

Organization  of  Today's  Proposed 
Permit 

Today's  proposed  permit  covers  storm 
water  discharges  from  a  wide  variety  of 
industrial  activities.  Because  the 
conditions  which  affect  the  presence  of 
pollutants  in  storm  water  discharges 
vary  among  industries,  today's  proposed 


permit  contains  industry-specific 
sections  that  describe  the  storm  water 
pollution  prevention  plan  requirements, 
the  numeric  effluent  limitation 
requirements  and  the  monitoring 
requirements  for  that  industry.  These 
industry-specific  sections  are  contained 
in  part  XI  of  today's  proposed  permit 
and  are  described  in  part  VIII  of  this  fact 
sheet.  There  are  also  a  number  of  permit 
requirements  which  do  not  vary  from 
industry  to  industry.  These 
requirements  include  the  general 
eligibility  discussion,  the  Notice  of 
Intent  requirements  and  standard  permit 
conditions.  These  requirements  are 
common  to  all  industries  covered  by 
today's  proposed  permit  and  may  be 
found  in  parts  I  thu-ough  X.  Parts  I 
through  VII  of  this  fact  sheet  describe 
these  common  requirements.  The 
following  is  an  outline  of  this  fact  sheet. 

I.  Background 

II.  Types  of  Discharges  Covered 

A.  Limitations  on  Coverage  • 

III.  Pollutants  in  Storm  Water  Discharges 

Associated  with  Industrial  Activities  in 
General 

1.  Loading  and  Unloading  Operations 

2.  Outdoor  Storage 

3.  Other  Outdoor  Activities 

4.  Dust  or  Particulate  Generating  Processes 

5.  Illicit  Connections 

6.  Waste  Management 

IV.  Summary  of  Options  for  Controlling 

Pollutants 

A.  Non-storm  Water  Discharges 

1.  Methods  to  Identify  Non-storm  Water 
Discharges  to  Separate  Storm  Sewers 

B.  Options  for  Preventing  Pollutants  in 
Storm  Water 

1.  Elimination  of  Pollution  Sources 

2.  Best  Management  Practices 

3.  Traditional  Storm  Water  Management 
Practices 

4.  Diversion  of  Discharge  to  Sewage 
Treatment  Plant 

5.  End-of-Pipe  Treatment 

V.  The  Federal/Municipal  Partnership:  The 

Role  of  Municipal  Operators  of  Large  and 
Medium  Municipal  Separate  Storm 
Sewer  Systems 

VI.  Summary  of  Common  Permit  Conditions 

A.  Notification  Requirement 

1.  Contents  of  NOIs 

2.  Deadlines 

3.  Municipal  Separate  Storm  Sewer  System 
Operator  Notification 

4.  Notice  of  Termination 

B.  Special  Conditions 

1.  Prohibition  of  Non-storm  Water 
Discharges 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  and  Oil 

3.  Co-located  Industrial  Facilities 

C  Common  Pollution  Prevention  Plan 
Requirements 

1.  Pollution  Prevention  Team 

2.  Description  of  Potential  Pollution 
Sources 

3.  Measures  and  Controls 

4.  Comprehensive  Site  Compliance 
Evaluation 


D.  Special  Requirements 

1.  Special  Requirements  for  Storm  Water 
Discharges  Associated  with  Industrial 
Activity  through  Large  and  Medium 
Municipal  Separate  Storm  Sewer 
Systems 

2.  Special  Requirements  for  Storm  Water 
Discharges  Associated  with  Industrial 
Activity  from  Facilities  Subject  to 
EPCRA  Section  313  Requirements 

3.  Special  Requirements  for  Storm  Water 
Discharges  Associated  with  Industrial 
Activity  firom  Salt  Storage  Facilities 

4.  Consistency  With  Other  Plans 

E.  Monitoring  and  Reporting  Requirements 

1.  Overview  of  Multi-sector  Permit 
Monitoring  Conditions 

2.  Compliance  Monitoring 

3.  Alternate  Certification 

4.  Reporting  and  Retention  Requirements 

5.  Sample  Type 

6.  Representative  Discharge 

7.  Sampling  Waiver 

8.  Visual  Examination  of  Storm  Water 
Quality 

9.  SARA  Title  IH,  Section  313  Facilities 

10.  Compliance  Monitoring 

F.  Numeric  Effluent  Limitations 

1.  Industry-specific  Limitations 

2.  Coal  Pile  Runoff 

G.  Regional  Offices 

1.  Notice  of  Intent  Address 

2.  Address  for  Other  Submittals 
H.  Compliance  Deadlines 

VII.  Cost  Estimates  For  Common  Permit 
Requirements 

A.  Pollution  Prevention  Plan 
Implementation 

B.  Cost  Estimates  for  EPCRA  Section  313 
C  Cost  Estimates  for  Coal  Piles 

D.  Cost  Estimates  for  Salt  Piles 

VIII.  Special  Requirements  for  Discharges 
Associated  with  Specific  Industrial 
Activities 

A.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Timber 
Products  Facilities 

1.  Background 

2.  Coverage  Under  This  Section 

3.  Industry  Profile/Description  of  Industrial 
Activities 

4.  Pollutants  Contributing  to  Storm  Water 
Contamination 

5.  Options  for  Controlling  Pollutants 

6.  Special  Conditions 

7.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

8.  Monitoring  and  Reporting  Requirements 

9.  Alternative  Monitoring  Requirements 

B.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Pajjer  and 
Allied  Products  Manufacturing  Facilities 

1.  Industry  Profile 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Industrial  Activity 
From  Paper  and  Allied  Product 
Manufacturing  Facilities 

3.  Options  for  Controlling  Pollutants 

4.  Special  Conditions 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Numeric  Effluent  Limitation 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring 

C  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Chemical 
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and  Allied  Products  Manufiicturing 

Facilities 

Dischaiges  Covered  Under  This  Section 

Pollutants  Found  in  Storm  Water 

Discharges 

Options  for  Controlling  Pollutants 

Special  Conditions 

Storm  Water  Pollution  Prevention  Plan 

Requirements 

6.  Numeric  Effluent  Limitations 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 

9.  Cost  Estimates 

D.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Asphalt 
Paving  and  Roofing  Materials 
Manufacturers  and  Lubricant 
Manufacturers 

1.  Industry  Profile 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  with  Asphalt  Facilities  and 
Lubricant  Manu^turers 

3.  Options  for  Controlling  Pollutants 

4.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

5.  Numeric  Effluent  Limitations 

6.  Monitoring  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 

E.  Storm  Water  Discharges  Associated  With 
Industrial  Activity  From  Glass.  Clay, 
Cement,  Concrete,  and  Gypsum  Product 
Manufacturing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  with  Glass,  Qay.  Cement, 
Concrete,  and  Gypsum  Product 
Manufacturing 

3.  Cations  for  Controlling  Pollutants 

4.  Special  Conditions 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Numeric  Effluent  Limitations 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 

9.  Cost  Estimates 

F.  Storm  Water  Discharges  Associated  With 
Industrial  Activity  From  Primary  Metals 
Facilities 

1.  Industry  Profile 

2.  Pollutanti  Found  in  Storm  Water 
Discharges 

3.  Options  for  Controlling  Pollutants 

4.  Discharges  Covered  Under  This  Section 

5.  Special  Conditions 

6.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 

G.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Metal 
Mining  (Ore  Mining  and  Dressing) 
Facilities 

1.  Industrial  Profile 

2.  Pollutants  Found  in  Storm  Water 
Discharges  From  Metal  Mining 

3.  Options  for  Controlling  Pollutants  from 
Metal  Mines 

4.  Discharges  Covered  Under  This  Section 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Monitoring  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 

8.  Numeric  Effluent  Limitations 

H.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Coal 
Mines  and  Coal  Mining-Related 
Facilities 


6. 

7. 


1.  Industry  Profile 

2.  Pollutants  Fouixl  in  Storm  Water 
Discharges 

3.  Options  for  Controlling  Pollutants 

4.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

5.  Numeric  Effluent  Limitation 

6.  Monitoiing  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 

8.  Cost  Estimates 

I.  Storm  Water  Discharges  Associated  With 
Industrial  Activity  From  Oil  and  Gas 
Extraction  Facilities 

1.  Industry  Profile 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  with  Oil  and  Gas  Facilities 

3.  Options  for  Controlling  Pollutants 

4.  Special  Conditions 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

.  Numeric  Effluent  Limitation 

Monitoring  and  Reporting  Requirements 
8.  Alternative  Monitoring  Requirements 
J.  Storm  Water  Discharges  Associated  With 

Industrial  Activity  From  Mineral  Mining 

and  Processing  Facilities 

1.  Industry  Profile 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  with  Mineral  Mining  and 
Processing  Facilities 

3.  Options  for  Controlling  Pollutants 

4.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

5.  Numeric  Effluent  Limitation 

6.  Monitoring  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 

8.  Permitting  of  Mine  Dewatering  and 
Storm  Water  Discharges 

9.  Definitions 

10.  Region-specific  Permit  Conditions 
K.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Hazardous 
Waste  Treatment,  Storage,  or  Disposal 
Facilities 

1.  Industry  Profile 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Hazardous  Waste 
Treatment,  Storage,  or  Disposal  Facilities 

3.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

4.  Options  for  Controlling  Pollutants 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Numeric  EfQuent  Limitations 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 

9.  Region-specific  Conditions 

L.  Storm  Water  Discharges  Associated  With 
Industrial  Activity  From  Landfills  and 
Land  Application  Sites 

1.  Industry  Profile 

2.  Potential  Pollutant  Sources  at  Landfill 
and  Land  Application  Sites 

3.  Pollutant  Control  Measures  Required  by 
Other  EPA  Programs 

4.  Options  for  Controlling  Pollutants 

5.  Stonn  Water  Pollution  Prevention  Plans 
Requirements 

6.  Monitoring  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 
M.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From 
Automobile  Salvage  Yards 

1.  Industry  Profile 

2.  Pollutants  in  Storm  Water  Dischai^s 
Associated  With  Automobile  Salvage 
Yards  ^ 


4. 

5. 

6. 

7. 


3.  Options  for  Controlling  Pollutants 

4.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs  ' 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Monitoring  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 
N.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Scrap  and 
Waste  Material  Processing  and  Recycling 
Facilities 

1.  Pollutants  Found  in  Storm  Water 
Discharges 

2.  Options  for  Controlling  Pollutants 

3.  Discharges  Covered  Under  This  Section 
.  Special  Conditions 
.  Storm  Water  Pollution  Prevention  Plan 

Requirenwnts 

.  Monitoring  and  Reporting  Requirements 
.  Alternative  Monitoring  Requirements 

0.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Steam 
Electric  Power  Generating  Facilities. 
Including  Coal  Handling  Areas 

1.  Industrial  Profile 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Steam  Electric  Power 
Generating  Facilities 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

5.  Nimieric  Effluent  Limitations 

6.  Monitoring  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 

P.  Storm  Water  Discharges  Associated  With 
Industrial  Activity  From  Motor  Freight 
Transportation  Facilities,  Passenger 
Transportation  Facilities,  Petroleum 
Bulk  Oil  Stations  and  Terminals,  Rail 
Transportation  Facilities,  and  United 
States  Postal  Service  Transportation 
Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Pollutants  Found  in  Storm  Water 
Dischaiges  From  Vehicle  and  Equipment 
Maintenance  and  Cleaning  Operations 

3.  Options  for  Controlling  Pollutants 

4.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

5.  Special  Conditions 

6.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 
Q.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Water 
Transportation  Facilities  That  Have 
Vehicle  Maintenance  Shops  and/or 
Equipment  Cleaning  Operations 

1.  Discharges  Covered  Under  This  Section 

2.  Pollutants  Found  in  Storm  Water 
Discharges 

3.  Options  for  Controlling  Pollutants 

4.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

5.  Special  Conditions 

6.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 

9.  Cost  Estimates 

R  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Ship  and 
Boat  Building  or  Repairing  Yards 

1.  Discharges  Covered  Under  This  Section 
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2.  Pollutants  Found  in  Storm  Water 
Discharges 

3.  Options  for  Controlling  Pollutants 

4.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

5.  Special  Conditions 

6.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

7.  Numeric  Effluent  Limitation 

8.  Monitoring  and  Reporting  Requirements 

9.  Alternative  Monitoring  Requirements 

10.  Cost  Estimates 

S.  Storm  Water  Discharges  Associated  With 
Industrial  Activity  From  Vehicle 
Maintenance  Areas,  Equipment  Cleaning 
Areas,  or  Deicing  Areas  Located  at  Air 
Transportation  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Pollutants  Found  in  Storm  Water 
Discharges 

3.  Special  Conditions 

4.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

5.  Numeric  Effluent  Limitation 

6.  Monitoring  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 
T.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Treatment 
Works 

1.  Discharges  Covered  Under  this  Section 

2.  Industry  Profile 

3.  Polhitants  Found  in  Storm  Water 
Discharges  From  Treatment  Works 

4.  Options  for  Controlling  Pollutants 

5.  Special  Conditions 

6.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 
U.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Food  and 
Kindred  Products  Facilities 

1.  Dischaiges  Covered  Under  this  Section 

2.  Industry  Profile 

3.  Pollutants  in  Storm  Water  Discharges 
Associated  with  Food  and  Kindred 
Products  Processing  Facilities 

4.  Notice  of  Termination 

5.  Options  for  Controlling  Pollutants 

6.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 
V.  Stoirn  Water  Discharges  Associated 

With  Industrial  Activity  From  Textile 
Mills,  Apparel,  and  Other  Fabric  Product 
Manufacturing  Facilities 

1.  Discharges  Covered  Under  this  Section 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  with  the  Manufacture  of 
Textile  Products 

3.  Options  for  Controlling  Pollutants 

4.  Special  Conditions 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Monitoring  and  Reporting  Requirements 

7.  Alternative  Monitoring  Requirements 

8.  Cost  Estimates 

W.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Wood  and 
Metal  Furniture  and  Fixture 
Manufacturing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Industry  Profile 

3.  Pollutants  in  Storm  Water  Discharges 
Associated  with  Furniture  and  Fixtures 
Manufecturing  Facilities 


4.  Options  for  Controlling  Storm  Water 
Pollutants 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Monitoring  and  Reporting  Requirements 
X.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Printing 
and  Publishing  Facilities 

1.  Industry  Profile 

2.  Pollutants  Found  in  Storm  Water 
Discharges  from  Printing  and  Publishing 
Facilities 

3.  Options  for  Controlling  Pollutants 

4.  Special  Conditions 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Numeric  Effluent  Limitation 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 
Y.  Storm  Wafer  Dischaiges  Associated 

With  Industrial  Activity  From  Rubber, 
Miscellaneous  Plastic  Products,  and 
Miscellaneous  Manufacturing  Industries 

1.  Discharges  Covered  Under  This  Section 

2.  Pollutants  Found  in  Storm  Water 
Discharges 

3.  Options  for  Controlling  Pollutants 

4.  Special  Conditions 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Numeric  Effluent  Limitations 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 
Z.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Leather 
Tanning  and  Finishing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Pollutants  Found  in  Storm  Water 
Discharges  From  Leather  Tanning 
Operations 

4.  Options  for  Controlling  Pollutants 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Numeric  Effluent  Limitations 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 

9.  Retention  of  Records 

AA.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Fabricated 
Metal  Products  Industry 

1.  Discharges  Covered  Under  This  Section 

2.  Industrial  Profile 

3.  Storm  Water  Sampling  Results 

4.  Options  for  Controlling  Pollutants 

5.  Special  Conditions 

6.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

7.  Numeric  Effluent  Limitations 

8.  Monitoring  and  Reporting  Requirements 

9.  Alternative  Monitoring  Requirements 

AB.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Facilities 
That  Manufacture  Transportation 
Equipment,  Industrial,  or  Commercial 
Machinery 

1.  Industry  Profile 

2.  Pollutants  Found  in  Storm  Water 
Discharges  From  Facilities  Which 
Manufacture  Transportation  Equipment, 
Industrial  or  Commercial  Machinery 

3.  Options  for  Controlling  Pollutants 

4.  Special  Conditions 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Numeric  Effluent  Limitation 


7.  Monitoring  and  Reporting  Requirements 

8.  Cost  Estimates 

AC  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Facilities 
That  Manufacture  Electronic  and 
Electrical  Equipment  and  Components, 
Photographic  and  Optical  Goods 

1.  Dischaiges  Covered  Under  This  Section 

2.  Pollutants  Found  in  Storm  Water 
Discharges 

3.  Options  for  Controlling  Pollutants 

4.  Special  Conditions 

5.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

6.  Numeric  Effluent  Limitations 

7.  Monitoring  and  Reporting  Requirements 

8.  Alternative  Monitoring  Requirements 

IX.  Paperwork  Reduction  Act 

X.  Regulatory  Flexibility  Act 

I.  Background 

In  1972,  the  Federal  Water  Pollution 
Control  Act  (also  referred  to  as  the  Clean 
Water  Act  (CWA))  was  amended  to 
provide  that  the  discharge  of  any 
pollutant  to  waters  of  the  United  States 
from  any  point  source  is  unlawful, 
except  if  the  discharge  is  in  compliance 
with  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 

For  a  number  of  reasons.  EPA  and 
authorized  NPDES  States  have  failed  to 
issue  NPDES  permits  for  the  majority  of 
point  sourc»  discharges  of  storm  water. 
Recognizing  this.  Congress  added 
Section  402(p)  to  the  CWA  in  1987  to 
establish  a  comprehensive  framework 
for  addressing  storm  water  discharges 
under  the  NPDES  program.  Section 
402(p)(4)  of  the  CWA  clarifies  the 
requirements  for  EPA  to  issue  NPDES 
permits  for  storm  water  discharges 
associated  with  industrial  activity.  On 
November  16, 1990  (55  FR  47990),  EPA 
published  final  regulations  which 
define  the  terra  "storm  water  discharge 
associated  with  industrial  activity." 
These  regulations  also  set  forth  NPDES 
permit  application  requirements  for 
storm  water  discharges  associated  with 
industrial  activity  and  storm  water 
discharges  from  certain  municipal 
separate  storm  sewer  systems.  The 
regulations  presented  three  permit 
application  options  for  storm  water 
discharges  associated  with  industrial 
activity.  The  first  option  was  to  submit 
an  individual  application  consisting  of 
Forms  1  and  2F.  The  second  option  was 
to  become  a  participant  in  a  group 
application.  The  third  option  was  to  file 
a  Notice  of  Intent  (NOI)  to  be  covered 
under  a  general  permit  in  accordance 
with  the  requirements  of  an  issued 
general  permit. 

The  proposal  of  today's  general 
permit  is  in  response  to  the  second  of 
these  three  options.  Group  applications 
were  submitted  in  two  parts.  Part  1  of 
the  application  was  due  by  September 
30, 1991,  and  part  2  of  the  application 
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was  due  by  October  1. 1992.  In  part  1 
of  the  apolication.  all  participants  were 
identified  and  information  on  each 
facility  was  included,  such  as  industrial 
activities,  significant  materials  exposed 
to  stonn  water,  and  material 
management  activities.  For  part  1  of  the 
application,  groups  also  identified 
sampling  subgroups  to  submit  sampling 
data  for  part  2.  Over  1,200  groups  with 
over  60,000  member  facilities  submitted 
part  1  applications.  Upon  review  of  the 
part  1  application,  if  the  EPA 
determined  that  the  application  was  an 
appropriate  grouping  of  facilities  with 
complete  information  provided  on  each 
participant,  and  a  suitable  sampling 
subgroup  was  proposed,  the  application 
was  approved. 

Part  2  of  the  application  consisted  of 
sampling  data  from  each  member  of  the 
sampling  subgroup  identified  in  part  1 
of  the  application.  In  drafting  today's 
proposed  general  permit,  EPA  reviewed 
both  parts  of  the  applications  and 
formulated  the  proposed  permit 
language  noticed  today.  NPDES 
authorized  States  were  provided  the 
data  from  the  group  applications. 
Authorized  NPDES  States  may  propose 
and  finalize  either  individual  permits 
for  each  facility  included  in  the 
application  located  in  the  State,  or 
general  permits,  if  the  State  has  general 
permit  authority."  If  the  State  feels 
additional  information  is  needed  firom 
the  applicants,  the  State  may  ask  each 
or  any  of  the  applicants  for  more 
information  on  their  facility  and/or 
discharge. 

EPA  estimates  that  about  100,000 
facilities  nationwide  discharge  storm 
water  associated  with  industrial  activity 
(not  including  oil  and  gas  exploration 
and  production  operations).  The  large 
number  of  facilities  addressed  by  the 
regulatory  definition  of  "storm  water 
discharge  associated  with  industrial 
activity"  has  placed  a  tremendous 
administrative  burdens  on  EPA  and 
States  with  authorized  NPDES  programs 
to  issue  and  administer  permits  for 
these  discharges. 

To  provide  a  reasonable  and  rational 
approach  to  addressing  this  permitting 
task,  the  Agency  has  developed  a 
strategy  for  issuing  permits  for  storm 
water  discharges  associated  with 
industrial  activity.  In  developing  this 
strategy,  the  Agency  recognized  that  the 
CWA  provides  flexibility  in  the  manner 
in  which  NPDES  permits  are  issued.^ 


and  has  used  this  flexibility  to  design  a 
workable  permitting  system.  In 
accordance  with  these  considerations, 
the  permitting  strategy  (described  in 
more  detail  in  57  FR  11394)  describes  a 
four-tier  set  of  priorities  for  issuing 
permits  fo;-  these  discharges: 

•  Tier  I— Baseline  Permitting— One  or 
more  general  permits  will  be  developed 
to  initially  cover  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity. 

•  Tier  II— Watershed  Permitting— 
Facilities  within  watersheds  shown  to 
be  adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual 
or  watershed-specific  general  permits. 

•  Tier  ni— Industry-Specific 
Perm/tt/ng— Specific  industry  categories 
will  be  targeted  for  individual  or 
industry-specific  general  permits. 

•  Tier  IV— Facility-Specific 
Permitting— A  variety  of  factors  will  be 
used  to  target  specific  facilities  for 
individual  permits. 

The  proposed  general  permit 
accompanying  this  fact  sheet  will 
continue  Tier  I  activities  for  storm  water 
discharges  associated  with  industrial 
activity  in  Alaska,  Arizona.  Florida, 
Idaho.  Louisiana,  Massachusetts,  Maine, 
New  Hampshire.  New  Mexico, 
Oklahoma.  South  Dakota,  Texas,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands;  for 
Federal  facilities  and  Indian  lands  in 
Colorado  and  Washington,  and  for 
Indian  lands  in  Alabama,  California. 
Michigan.  Minnesota,  Mississippi. 
Montana.  New  York.  Nevada.  North 
Dakota.  New  York,  Utah,  Wisconsin, 
and  Wyoming,  the  portion  of  the  Pine 
Ridge  Reservation  located  in  Nebraska, 
and  for  Federal  facilities  in  Delaware 
and  U.S.  Virgin  Islands  »  by  proposing 
an  industry-specific  general  permit  for 
group  applicants  in  these  States. 


'  M  of  October  1993.  37  of  the  39  NPDES 
authorized  Slate  pennittlng  programs  had  the 
authority  to  fa«u«  genaral  perrniu. 

'The  court  1b  NRDCt.  Train.  396  F.Supp.  1393 
(D.D.C  1975)  off-d.  SRDCv.  Costh.  568  F.2d  1369 
(D.C  Cir.  1977),  baa  acknowledged  the 
adminiatratire  tMrden  placed  on  the  Agency  by 


requiring  permit*  for  a  large  number  of  storm  water 
discharge*.  The  courts  have  recognired  EPA* 
discretion  to  use  certain  administrative  devices, 
such  a*  arM  petmiis  or  genera)  permits,  to  help 
manage  its  worldoad.  In  addition,  the  courts  have 
recognized  flexibility  in  the  type  of  permit 
condition*  that  can  be  established,  including  the 
use  of  requirements  for  best  management  practices. 
'  In  6  of  the  39  Stales  that  are  authorized  to  issue 
NPDES  permits  for  municipal  and  industrial 
sources.  EPA  issues  permits  for  discharges  from 
Federal  facilities.  Slate  programs  do  not  generally 
addrees  pemiilling  of  discharge*  from  Indian  lands, 
as  EP,\  retain*  this  responsibility.  However,  thi* 
fact  sheet  only  addresses  general  permits  a* 
indicated  above.  Where  EPA  U  the  permit  issuing 
authority  for  other  storm  water  discharge*,  either 
individual  permits  or  a  different  general  permit  will 
be  issued. 


II.  Types  of  Dischairges  Covered 

On  November  16, 1990  (55  FR  47990), 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharge 
associated  with  industrial  activity" 
which  addresses  point  source 
discharges  of  .storm  water  from  eleven 
major  categories  of  industrial  activities. 
Industrial  activities  from  all  of  these 
categories  with  the  exception  of 
construction  activities  participated  in 
the  group  application  process.  The 
information  contained  in  the  group 
applications  indicates  that  type  and 
amount  of  pollutants  discharged  in 
storm  water  varies  from  industrial 
activity  to  industrial  activity  because  of 
the  variety  of  potential  pollutant  sources 
present  in  different  industrial  activities, 
as  well  as  the  variety  of  pollution 
prevention  measures  commonly 
practiced  by  each  of  the  regulated 
industries.  To  facilitate  the  process  of 
developing  permit  conditions  for  each 
of  the  1200  group  applications 
submitted,  EPA  classified  groups  into  29 
industrial  sectors  where  the  nature  of 
industrial  activity,  type  of  materials 
handled  and  material  management 
practices  employed  were  sufficiently 
similar  for  the  purposes  of  developing 
permit  conditions.  Each  of  the  industrial 
sectors  were  represented  by  one  or  more 
groups  which  participated  in  the  group 
application  process.  Table  1  lists  each  of 
the  industrial  activities  covered  by 
today's  proposed  permit,  and  the 
corresponding  sections  of  today's  fact 
sheet  and  permit  which  discuss  the 
specific  requirements  proposed  for  that 
industry.  EPA  requests  comment  upon 
the  proposed  grouping  of  industrial 
activities  into  the  29  industry  sectors  in 
today's  proposed  permit. 

Coverage  under  today's  proposed 
general  permit  is  available  to  storm 
water  discharges  from  industrial 
activities  represented  by  the  group 
application  process.  However,  coverage 
under  this  proposed  permit  is  not 
restricted  to  participants  in  the  group 
application  process.  Likewise,  group 
members  are  not  precluded  from 
seeking  coverage  under  other  available 
storm  water  permits  such  as  EPA's 
"baseline"  general  permits  for  Storm 
Water  Discharges  Associated  with 
Industrial  Activity.  (57  FR  41175  and  57 
FR  44412).  Group  members  must 
consider  that  the  deadlines  for 
preparing  and  implementing  of  the 
pollution  prevention  plan  required 
under  the  baseline  permit  have  already 
expired  for  existing  facilities.  Therefore, 
group  members  that  submit  NOIs  after 
October  1, 1993.  must  have  a  pollution 
prevention  plan  developed  and 
implemented  prior  to  NOI  submittal. 
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Unlike  the  baseline  general  permits, 
today's  proposed  permit  does  not 
exclude  all  storm  water  discharges 
subject  to  effluent  limitation  guidelines. 
Four  types  of  discharges  subject  to 
efTluent  limitation  guidelines  may  be 
covered  under  today's  permit  if  they  are 
not  abeady  subject  to  an  existing  or 
expired  NPDES  permit.  These 


discharges  include  contaminated  storm 
water  runoff  firom  phosphate  fertilizer 
manufacturing  fecilities,  runoff 
associated  with  asphalt  paving  or 
roofing  emulsion  production,  runoff 
from  material  storage  piles  at  cement 
manufacturing  facilities  and  coal  pile 
runoff  at  steam  electric  generating 
facilities.  The  proposed  permit  does  not. 


however  authorize  all  storm  water 
discharges  subject  to  effluent  guideUnes. 
Storm  water  discharges  subject  to 
effluent  guidelines  for  mine  drainage 
under  40  CFR  part  440  are  not  covered 
imder  today's  permit  nw  are  discharges 
subject  to  effluent  guidelines  for  acid  or 
alkaline  mine  drainage  under  40  CFR 
part  434. 


Table  1.— industrial  Activities  Covered  by  Today's  General  Permit 


Industrial  activity 


Fact  sheet 
section  de- 
scribing ds- 
ctiarges  cov- 
ered 


Permit  sec- 
tion describ- 
ing dis- 
charges  cov- 
ered 


Timber  Products  Facilities __„..„......._ „_ __..__.........„„.„ 

Paper  and  ABied  Products  Manufacturirx)  Facilities  

Chemical  and  Airted  Products  Manufacturing  Facilities . 

Asphalt  Paving  and  Roofing  Materials  Manufacturers  and  Lubricant  Manufacturers 

Glass,  Clay.  Cement  Conaete,  arxl  Gypsum  Product  Mariufacturing  Facilities 

Primary  Metals  Facilities  „ „ 

Metal  Mining  (Ore  Mining  and  Dressing)  Facilities 

Coal  Mines  and  Coal  Mining-Related  Facilities 

Oil  and  Gas  Extraction  Faciities _ 

Mineral  Mining  arxj  Processing  Facilities  _ _ „ ..-. ....... .... ~~._. 

Hazardous  Waste  Treatment,  Storage,  or  Disposal  Facilities 

Landfills  and  Land  Application  Sites _„ 

Automobile  Salvage  Yards ~._ _ _ »»»._.......»...«.........................._.....„..............«.....„.._.... 

Saap  and  Waste  Material  Processing  and  Recycling  Facilities _ 

Steam  Electric  Power  Generatir>g  Facilities,  Including  Coal  HarxJIing  Areas  » 

Vehicle  Mairrtef^arwe  or  Equipment  Oearmg  Areas  at  Motor  Freight  Transportation  Facilities,  Passenger  Trans- 
portation Facilities,  Petroleum  Bute  Oil  Stations  and  Terminals,  Rail  Transportation  Facilities,  and  the  United 
States  Postal  Service. 

Vehicle  Maintenance  Areas  and/or  Equipment  Cleaning  Operations  at  Water  Transportation  Facilities  ..„ -. 

Ship  and  Boat  Building  or  Repairing  Yards  _„ 

Vehicle  Matntertance  Areas,  Equipment  Cteaning  Areas,  or  Deicing  Area  located  at  Air  Transportation  Facilities . 

Treatment  Worths _ 

Food  and  Kirxlred  Products  Facilities .. 

Textile  Mills,  Apparel,  and  Other  Fabric  Product  Manufacturing  Facilities 

Wood  and  Metal  Furniture  and  Fixture  Manufacturing  Facilities — 

Printing  and  Publishing  FaciTrties  __ _ 

Rubber,  Miscellaneous  Plastic  Products,  and  Miscellaneous  Manufacturing  Industries 

Leather  Tanning  and  Finishing  Facilities  ..^ » 

Fabricated  Metal  Products  Industry  _ 

Facifities  That  MarKjfacture  Transportation  Equipment,  Industrial,  or  Commercial  Machinery 

Facilities  That  Marujfacture  Electronic  and  Electrical  Equipmert  arKi  Components,  Ptwitographic  and  Optical 
Goods. 


X\A 

XI.B 

XI.C 

XI.D 

XI.E 

XI.F 

XI.Q 

XI.H 

XI.I 

XU 

XI.K 

XI.L 

XI.M 

XI.N 

XI.O 

XI.P 


XI.Q 

XI.R 

XI.S 

XI.T 

XI.U 

XI.V 

XI.W 

XI.X 

XI.Y 

XI.Z 

XI>A 

XI>B 

XI>C 


A.  Limitations  on  Coverage 

Because  of  the  broad  scope  of  today's 
proposed  permit,  most  industrial 
activities  currently  regulated  under  the 
storm  water  program  could  be  covered 
by  the  permit.  There  are,  however, 
several  types  of  storm  water  discharges 
which  are  not  eligible.  Storm  water 
discharges  subject  to  an  existing  NPDES 
permit  are  not  eUgible  for  coverage 
under  today's  proposed  permit,  except 
facilities  which  are  currently  subject  to 
the  baseline  general  permit.  EPA 
believes  that  in  most  cases  these 
discharges  are  more  appropriately 
covered  under  terms  and  conditions  of 
their  existing  permit.  These  discharges 
may  be  covered  imder  today's  proposed 
permit  only  when  the  existing  permit 
has  expired  and  only  when  the  expired 


permit  did  not  contain  numeric  effluent 
limitations  more  stringent  than  those  in 
today's  proposed  permit.  Storm  water 
discharges  that  were  subject  to  an 
NPDES  permit  that  was  terminated  are 
not  eligible  for  coverage  under  today's 
proposed  permit  imless  the  permit  was 
terminated  as  a  result  of  the  permittee's 
request.  Storm  water  discharges  &x)m 
industrial  activities  that  are  not 
addressed  in  the  appropriate  section  of 
Part  XI.  (see  Table  1)  of  the  proposed 
permit  are  not  eligible  for  coverage 
under  this  permit.  These  types  of 
industrial  activities  were  not 
represented  in  the  group  application 
process.  Therefore,  EPA  has  no 
additional  information  with  which  to 
develop  permit  requirements  beyond 


those  developed  for  the  baseline  general 
permit. 

(1)  Storm  Water  Discharges  Subject  to 
New  Source  Performance  Standards 

Section  306  of  the  Dean  Water  Act 
requires  EPA  to  develop  Performance 
Standards  for  all  New  Sources  described 
in  that  section.  These  standards  apply  to 
all  faciUties  which  go  into  operation 
after  the  date  the  standards  are 
promulgated.  Section  511(cj  of  the 
Clean  Water  Act  requires  the  Agency  to 
review  all  facilities  defined  as  a  new 
source  under  Section  306  for 
compliance  vfiih  the  National 
Environmental  Policy  Act  prior  to 
issuance  of  a  permit  imder  the  authority 
of  Section  402  of  the  CWA.  It  is  the 
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intent  of  EPA  to  comply  with  this 
requirement  of  the  ACT. 

Facilities  which  are  subject  to  the 
performance  standards  for  new  sources 
as  described  in  this  section  of  the  fact 
sheet  must  provide  the  Federal 
Permitting  Agency  with  an 
Environmental  Information  Document 
pursuant  to  40  CFR  6.101.  This 
information  shall  be  used  by  the  Agency 
to  evaluate  the  facility  under  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  in  an 
Environmental  Review.  The  Agency  will 
make  a  final  decision  regarding  the 
direct  or  indirect  impact  of  the 
discharge.  The  Agen^  will  follow  all 
administrative  procedures  required  in 
this  process.  The  permittee  must  obtain 
a  copy  of  the  Agency's  final  finding 
prior  to  the  submittal  of  a  Notice  of 
Intent  to  be  covered  by  this  general 
permit.  In  order  to  maintain  eligibility, 
the  permittee  must  implement  any 
mitigation  required  of  the  facility  as  a 
result  of  the  NEPA  review  process. 
Failure  to  implement  mitigation 
measures  upon  which  the  Agency's 
NEPA  finding  is  based  is  grounds  for 
termination  of  permit  coverage.  In  this 
way,  EPA  has  estabUshed  a  procedure 
which  allows  for  the  appropriate  review 
procedures  to  be  completed  by  this 
Agency  prior  to  the  issuance  of  a  permit 
under  Section  402  of  the  CWA  to  an 
operator  of  a  facility  subject  to  the  new 
source  performance  standards  of  Section 
306  of  the  CWA.  EPA  believes  that  it  has 
fulfilled  its  requirements  under  NEPA 
for  this  federal  action  under  Section  402 
of  the  CWA. 
EPA  is  requesting  comments  on  this 

f>rocedure  to  provide  "New  Source" 
acilities  with  general  permit  coverage 
in  order  to  provide  as  many  facilities  as 
possible  with  oermit  coverage  in  light  of 
EPA's  diminishing  resources  and 
increasing  mandate  to  protect  our 
natural  resources  and  environment. 

(2)  Historic  Preservation 

The  National  Historic  Preservation 
Act  prohibits  Federal  actions  that  would 
impact  a  site  that  either  is  listed  on  or 
is  eligible  for  listing  on  the  National 
Historic  Register.  EPA  therefore  cannot 
issue  permits  to  discharges  that  may 
impact  historic  sites  unless  measures 
will  be  taken  to  prevent  or  mitigate  any 
adverse  impact.  Therefore,  under 
today's  proposed  permit  a  storm  water 
discharge  may  be  covered  only  if  the 
discharge  will  not  disturb  a  site  that  is 
listed  or  is  eligible  to  be  listed  in  the 
National  Historic  Register,  or  the 
operator  has  obtained  and  is  in 
compliance  with  a  written  agreement 
signed  by  the  State  Historic  Preservation 
Officer  (SHPO)  that  outlines  measures  to 


be  taken  to  mitigate  or  prevent  adverse 
effiects  to  the  historic  site.  EPA  has 
initiated  discussions  with  American 
Commission  on  Historic  Preservation 
(ACHP)  on  this  issue. 

(3)  Endangered  Species 

The  Endangered  Species  Act  (ESA)  of 
1973,  as  amended,  essentially  prohibits 
actions  that  would  jeopardize  the 
continued  existence  of  an  endangered 
species.  ESA  regulations  also  requires 
the  Agency  to  ensure  that  any  actions 
authorized,  funded,  or  carried  out  by  the 
agency  (e.g.,  NPDES  permits  authorizing 
discharges  to  waters  of  the  United 
States)  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed  or 
proposed  endangered  or  threatened 
species  or  adversely  modify  or  destroy 
critical  habitat  of  such  species  (see  50 
CFR  402  and  40  CFR  122.49(c)).  The 
"effects  of  the  action"  is  measured  bom 
the  "environmental  baseline"  (see  50 
CFR  402.2). 

Under  ESA  Section  10.  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service  (the  Services) 
are  authorized  to  issue  incidental  take 
permits  for  actions  that  would  result  in 
an  adverse  effect  ("take"),  but  would  not 
jeopardize  the  continued  existence  of 
the  endangered  species.  The  Section  10 
permitting  process  involves  a 
comprehensive  evaluation  of  the  effects 
of  the  action,  and  limits  the  adverse 
impacts  of  the  activity.  EPA  believes 
these  Section  10  permits  would  provide 
the  necessary  level  of  protection  of 
endangered  species  under  the  ESA.  A 
Section  10  permit  issued  to  a  facility, 
would  also  set  the  environmental 
baseline  from  which  to  measure  the 
impacts  of  NPDES  permit  issuance.  If 
there  is  "no  effect,"  a  Section  10  permit 
is  not  necessary. 

To  fulfill  our  responsibility  to  protect 
endangered  species,  the  Agency  will 
only  allow  coverage  under  this  multi- 
sector  general  permit  for  facilities  which 
either  (1)  have  no  effect  on  a  species 
listed  or  proposed  to  be  listed  as 
threatened  or  endangered,  or  (2)  those 
facilities  for  which  a  Section  10  permit 
has  been  issued  by  the  U.S.  Fish  and 
Wildlife  Service  or  the  National  Marine 
Fisheries  Service.  By  allowing  coverage 
under  this  general  permit  for  those 
facilities  which  are  covered  for 
incidental  "takes"  by  a  Section  10 
permit  from  U.S.  Fish  and  Wildlife.  EPA 
has  provided  a  permitting  option  for 
those  facilities  which  may  operate  in  the 
habitat  area  of  an  endangered  species 
but  have  taken  all  the  appropriate  steps 
to  mitigate  adverse  impacts  of  the 
permitted  activity. 

To  further  ensure  that  dischargers 
with  endar.gered  species  impacts  do  not 


inadvertently  submit  NOIs.  the 
applicant  will  be  required  to  certify  they 
have  read  and  understand  the  eligibility 
requirements  of  the  permit,  including 
those  applicable  to  ESA.  lliis 
certification  will  serve  to  fociis  the 
applicant's  attention  on  the  eligibility 
requirements  and  additional 
responsibilities  which  must  be  satisfied 
for  coverage  under  this  general  permit. 

(4)  Region-specific  Permit  Coverage 
Limitations 

Addendum  G  of  today's  proposed 
permit  contains  the  following  limitation 
on  coverage  for  facilties  located  in 
Oklahoma. 

This  permit  will  not  cover  discharges 
to  Oklahoma  Outstanding  Resource 
Waters  and  Scenic  Rivers.  This 
limitation  applies  to  "new"  point  source 
discharges  of  storm  water  associated 
with  industrial  activity  (those 
commencing  after  the  June  25, 1992, 
effective  date  of  the  Oklahoma  Water 
Quality  Standards— Oklahoma 
Annotated  Code  Title  785.  Chapter  45) 
to  the  following  waters: 

(a)  Waterbodles  designated  as 
"Outstanding  Resource  Waters"  and/or 
"Scenic  Rivers"  in  Appendix  A  of  the 
Oklahoma  Water  Quality  Standards; 

(b)  Oklahoma  waterbodies  located 
within  the  watersheds  of  waterbodies 
designated  as  "Scenic  Rivers"  in 
Appendix  A  of  the  Oklahoma  Water 
Quality  Standards;  and 

(c)  Waterbodies  located  within  the 
boundaries  of  Oklahoma  Water  Quality 
Standards  Appendix  B  areas  which  are 
specifically  designated  as  "Outstanding 
Resource  Waters"  in  Appendix  A  of  the 
Oklahoma  Water  Quality  Standards. 

This  limitation  is  necessary  to  include 
the  more  stringent  "no  new  sources" 
requirements  of  the  Oklahoma  Water 
Quality  Standards  for  these  waters. 

m.  Pollutants  in  Storm  Water 
Discharges  Associated  With  Industrial 
Activities  in  General 

The  volume  and  quality  of  storm 
water  discharges  associated  with 
industrial  activity  will  depend  on  a 
number  of  factors,  including  the 
industrial  activities  occurring  at  the 
facility,  the  nature  of  precipitation,  ana 
the  degree  of  surface  imperviousness. 
Rain  water  may  pick  up  pollutants  from 
structures  and  other  surfaces  as  it  drains 
from  the  land.  In  addition,  sources  of 
pollutants  other  than  storm  water,  such 
as  illicit  connections*,  spills,  and  other 
improperly  dumped  materials  may 


•Illicit  connections  are  point  source  discharges  of 
pollutants  that  are  not  composed  entirely  of  storm 
water,  that  are  not  covered  by  an  existing  NPDES 
permit,  and  which  are  discharged  throu^  separate 
storm  sewers  to  waters  of  the  United  States. 
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increase  the  pollutant  loads  discharged 
from  separate  storm  sewers.  The  sources 
which  contribute  pollutants  to  storm 
water  discharges  differ  with  the  type  of 
industry  operation  and  facility-specific 
features.  For  example,  air  emissions 
may  be  a  significant  source  of  pollutants 
at  some  facilities,  material  storage 
operations  may  be  impwrtant  at  different 
operations,  while  other  facilities  may 
discharge  storm  water  associated  with 
industrial  activity  with  relatively  low 
levels  of  pollutants. 

The  most  extensively  studied  storm 
water  discharges  have  been  those  from 
residential  and  commercial  areas  (urban 
runoff).  Evaluating  these  discharges  will 
provide  a  starting  point  for 
understanding  the  pollutants  that  can  be 
expected  in  storm  water  discharges 
associated  with  industrial  activity. 
Many  storm  water  discharges  are 
expected  to  contain  the  pollutants 


typically  associated  with  urban  runoff, 
along  with  additional  pollutants  that 
result  from  the  specific  industrial 
operations  of  the  facility. 

From  1978  through  1983,  EPA 
provided  funding  and  guidance  to  the 
Nationwide  Urban  Runoff  Program 
(NURP)  to  study  the  nature  of  runoff 
from  commercial  and  residential  areas. 
The  NURP  program  included  28  projects 
across  the  Nation,  conducted  separately 
at  the  local  level  but  centrally  reviewed, 
coordinated,  and  guided. 

One  focus  of  the  NURP  program  was 
to  characterize  the  water  quality  of 
discharges  ht)m  separate  storm  sewers 
which  drain  residential,  commercial, 
and  light  industrial  (industrial  parks) 
sites.  The  majority  of  samples  collected 
in  the  NURP  study  were  analyzed  for 
seven  conventional  pollutants  and  three 
metals.  The  results  of  this  study  are 
presented  in  Table  2  for  these  10 


constituents  and  fecal  coliform.  Data 
collected  in  NURP  indicated  that  on  an 
annual  loading  basis,  suspended  solids 
in  discharges  from  separate  storm 
sewers  draining  runoff  from  residential, 
commercial  and  light  industrial  areas 
are  around  an  order  of  magnitude 
greater  than  effluent  from  sewage 
treatment  plants  receiving  secondary 
treatment.  The  study  also  indicated  that 
annual  loadings  of  chemical  oxygen 
demand  (COD)  are  comparable  to 
effluent  from  sewage  treatment  plants 
receiving  secondary  treatment.  When 
analyzing  annual  loadings  associated 
with  urban  runoff,  it  is  important  to 
recognize  that  discharges  of  urban 
runoff  are  highly  intermittent,  and  that 
the  short-term  loadings  associated  with 
individual  events  will  be  high  and  may 
have  shock  loading  effects  on  receiving 
water  such  as  sag  in  dissolved  oxygen 
levels. 


Table  2.— Quality  Characteristics  of  Runoff  From  RESlDE^frlAL  and  Commercial  Areas 


Constituent 


TSS  

BOO' I 

COO 

Total  Ptwsphonjs  

Sotut)ie  Phosphorus  .... 
Total  KjeidaN  Nitnsgen 

NitratB-Nitrite 

Total  Copper 

Total  Lead „ 

Total  Zinc „ 

Fecal  ColifcXTTL 

Warm  Weather 


Cold  Weather 


Average  residential 

or  commercial  site 

concentration 


239  mgO.  . 
lamgO.  ... 
94mo/L  ... 
0.5  mgfL  .. 
0.15  mg/L 
2.3  mgO.  .. 
1.37  mg/L 

53nQn 

238  noO... 
353(ig/L.. 


50,240  counts/100 

ml. 
22,918  counts/100 

mL 


Weighted  mean 

residential  or  conv 

mercial  sKe  corv 

centration 


ISOmg/L  . 
12m9/L  ._ 
82  mgfL  ... 
0.42  mg^ 
0.15  mg/L 
1.90  mg/L 
0.86  mgO. 
43  fign.  ..„ 

^e^^lg^. .. 

202  jig/L  .. 


27,605  counts/100 

mL 
7.075  counts/100 

rm. 


Average  reo- 

ommendations  tor 

load  estimates 


180-^48  mgO. 
12-19  mg/L 
82-178  rng/L 
0.42-0.88  mg/L 
0.15-0.28  mgO. 
1.90-4.18  mg/L 
0.86-2.21  mg/L 
4^-118  Mg'L 
182-443  |ig/L 
202-633  Mg/L 


Source:  Developed  (rom  "Results  of  the  Nationwide  Urban  Runoff  Program,  Vol.  1— Final  Report,"  EPA  1983. 


The  NURP  program  also  involved 
monitoring  120  priority  pollutants. 
Seventy-seven  priority  pollutants  were 
detected  in  samples  of  storm  water 
discharges  from  residential,  commercial, 
and  light  industrial  lands  taken  during 
the  NURP  study,  including  14  inorganic 
and  63  organic  pollutants.  Table  3 
shows  the  priority  pollutants  that  were 
detected  in  at  least  ten  percent  of  the 
discharge  samples  that  were  sampled  for 
priority  pollutants.  The  NURP  data  also 
showed  a  significant  number  of  these 
samples  exceeded  various  freshwater 
water  quality  criteria. 

Although  NURP  did  not  evaluate  oil 
and  grease,  other  studies  have 
demonstrated  that  urban  runoff  is  an 
extremely  significant  source  of  oil 
pollution  to  receiving  waters,  with 
hydrocarbon  levels  in  tirban  runoff 


typically  being  reported  at  a  range  of  2 
mg/L  to  10  mg/L.  These  hydrocarbons 
tend  to  accumulate  in  bottom  sediments 
where  they  may  persist  for  long  periods 
of  time,  and  exert  adverse  impacts  on 
benthic  organisms. 

Table  3.— Priority  Pollutants  De- 
tected IN  at  Least  10  Percent 
OF  NURP  Samples 


Metals  and  Irtorganics: 

Antimony 

Arsenic 

Beryllium 

Cadmium ...... 

Chromium  ,....„..„ 

Copper „ 

Cyanides 

Lead .... 


Frequency 
of  detection 


13 
52 
12 
48 
58 
91 
23 
94 


Table  3.— Priority  Pollutants  De- 
tected IN  AT  Least  10  Percent 
OF  NURP  Samples— Continued 


Frequency 
of  detection 

Nickel 

Selenium 

Zinc  _ 

Pesticides: 

A^>ha- 
hexachlorocyctohexane 

A^)ha-endosulfan _ 

Chlordane  

Lindane 

Haloger^ed  Aliphatics: 

Methane,  dichloro- 

Phenols  and  Cresols: 

Phenol 

Phenol,  pentachloro- 

Phenol,  4-nitro  

43 
11 
94 

20 
19 
17 
15 

11 

14 
19 
10 
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Table  3.— Prkdwity  Pouutants  De- 
tected IN  AT  Least  io  Percent 
OF  NURP  SAKtf>LE&— Continued 


Ptithaiats  Esters: 
PWhatate,  b*s<2-ethythexyO  .. 

Polycyclic     Aromatic     Hydro- 
caitoons: 

Chrysene 

Ruoranlhana 

Phenanthrene 

Pyrene 


Frequency 
of  detection 


22 


10 
16 
12 
15 


Other  studies  have  shown  that  many 
storm  sewers  contain  illicit  discharges 
of  non-storm  water,  and  that  large 
amounts  of  wastes  are  disposed 
improperly  in  storm  sewers.  Removal  of 
these  dischai^s  present  opportunities 
for  dramatic  improvements  in  the 
quality  of  storm  water  discharges.  Storm 
water  discharges  from  industrial 
facilities  may  contain,  in  addition  to 
illicit  connections  and  improperly 
disposed  wastes,  toxics  and 
conventional  pollutants  when  material 
management  practices  allow  exposure  to 
storm  water. 

In  some  municipalities,  illicit 
connections  of  sanitary,  commercial, 
and  industrial  discharges  to  storm  sewer 
systems  have  had  a  significant  impact 
on  the  water  quality  of  receiving  waters. 
Although  the  NURP  study  did  not 
characterize  illicit  connections  to  storm 
sewers  other  than  to  ensure  that 
monitoring  sites  used  in  the  study  were 
free  from  sanitary  sewage 
contamination,  the  study  concluded  that 
illicit  connections  can  result  in  high 
bacterial  counts  and  dangers  to  public 
health.  *^ 

Studies  have  shown  that  illicit 
connections  to  storm  sewers  can  create 
severe,  widespread  contamination 
problems.  For  example,  the  Huron  River 
Pollution  Abatement  Program  inspected 
660  businesses,  homes,  and  other 
buildings  located  in  Washtenaw  County. 
Michigan.  The  program  identified  that 
14  percent  of  the  buildings  had 
improper  storm  drain  connections. 
Illicit  discharges  were  detected  at  a 
higher  rate  of  60  percent  for  automobile- 
related  businesses,  including  service 
stations,  automobile  dealerships,  car 
washes,  body  siiops.  and  light  industrial 
facilities.  While  some  of  the  problems 
discovered  were  due  to  improper 
plumbing  or  illegal  connections,  a 
majority  were  approved  connections  at 
the  time  they  were  built,  but  have  since 
become  unlawful  discharges. 

The  NURP  study  and  oflier  studies  of 
urban  runoff  provide  insight  on  what 
can  be  considered  background  levels  of 
pollutants  for  urban  runoff,  as  these 


studies  have  focused  primarily  on 
monitoring  runoff  from  residential, 
commercial,  and  light  industrial  areas. 
However.  NURP  concluded  that  the 
quality  of  urban  runoff  can  be  impacted 
adversely  by  several  sources  of 
pollutants  that  were  not  evaluated 
directly  in  the  study  and  which  are 
generally  not  reflected  in  the  NURP 
data,  such  as  illicit  connections, 
construction  site  runoff,  industrial  site 
runoff  and  illegal  dumping. 

For  some  industrial  facilities,  the 
types  and  concentrations  of  pollutants 
in  storm  water  discharges  will  be 
similar  to  the  types  and  concentrations 
of  pollutants  generally  found  in  storm 
water  discharges  from  residential  and 
commercial  areas.  However,  storm  water 
discharges  from  other  industrial 
facilities  will  have  a  significant 
potential  for  higher  pollutant  levels. 
Under  the  regulations  at  40  CFR 
122.26(c)(2).  facilities  participating  in 
the  group  application  process  were 
required  to  complete  a  two  part 
application.  The  groups  provided  the 
following  for  Part  1:  A  list  of 
participants  by  name,  location,  and 
precipitation  zone;  a  summary  of  each 
participant's  industrial  activities;  an 
explanation  of  why  the  participants  are 
similar:  a  list  of  significant  materials 
stored  outside  and  materials 
management  practices;  and.  a  list  of 
representative  dischargers  that  will 
submit  test  data  in  Part  2.  Part  2  requires 
quantitative  testing  data  ftt)m  the 
representative  sampling  facilities.  All 
representative  samplers  analyzed  their 
storm  water  discharges  for  the  basic 
parameters  including,  BOD5,  COD.  oil 
and  grease.  TKN.  nitrite  +  nitrate  as 
nitrogen,  pH.  and  total  phosphorus.  In 
addition  to  these  parameters,  sampling 
facilities  analyzed  their  discharges  for 
any  pollutant  they  believed  to  be 
present  Many  groups  were  unable  to 
complete  the  required  sampling  in  time 
to  meet  the  October  1. 1992,  deadline 
for  part  2  of  the  application.  Most  were, 
however,  able  to  submit  data  for  some 
of  their  designated  sampling  facilities 
prior  to  the  deadline,  and  have 
completed  their  applications  as 
expeditiously  as  practicable.  EPA 
requests  comment  as  to  how  the  Agency 
might  provide  a  credit  in  the  permit 
requirements  for  facilities  that  were 
members  of  groups  that  submitted  fully 
completed  part  1  and  part  2 
applications. 

EPA  consolidated  the  groups  into 
similar  industrial  sectors.  The  data 
received  were  categorized  by  sector  and 
input  into  a  computer  database.  The 
data  were  statistically  analyzed  and  the 
mean,  minimum,  maximum,  median. 
95th  percentile,  and  99th  percentile 


concentrations  were  calculated  for  each 
parameter  on  a  sector  by  sector  basis. 
Some  of  the  statistical  results  are  In  Part 
yn.  of  this  fact  sheet.  Overall,  the  data 
indicate  a  wide  variation  in  the  level  of 
pollutants  discharged  fitjm  the  facilities 
within  each  sector.  However,  in  general, 
the  data  do  show  that  there  is  a 
significant  amount  of  conventional, 
toxic,  and  other  pollutants  being 
discharged  into  waters  of  the  U.S.  in 
storm  water  discharges  associated  with 
industrial  activity.  For  a  general 
discussion  of  pollutants  found  in  the 
storm  water  discharges  of  facilities 
covered  by  today's  permit,  see  the 
section  of  this  fact  sheet  indicated  in 
Table  1. 

Six  activities  can  be  identified  as 
major  potential  sources  of  pollutants  in 
storm  water  discharges  associated  with 
industrial  activity  for  the  types  of 
facilities  covered  by  today's  proposed 
prmit:  (1)  Loading  or  unloading  of  dry 
bulk  materials  or  liquids;  (2)  outdoor 
storage  of  raw  materials  or  products;  (3) 
outdoor  process  activities:  (4)  dust  or 
particulate  generating  processes;  (5) 
illicit  connections  or  management 
practices;  and  (6)  waste  disposal 
practices.  The  potential  for  pollution 
from  many  of  these  activities  may  be 
influenced  by  the  use  and  presence  of 
toxic  chemicals.  These  activities  are 
discussed  in  more  detail  below. 

1.  Loading  and  Unloading  Operations 

Loading  and  unloading  operations 
typically  are  performed  along  facility 
access  roads,  railways,  and  at  loading/ 
unloading  docks  and  terminals.  These 
operations  include  pumping  of  liquids 
or  gases  from  truck  or  rail  car  to  a 
storage  facility  or  vice  versa,  pneumatic 
transfer  of  dry  chemicals  to  or  from  the 
loading  or  unloading  vehicle,  transfer  by 
mechanical  conveyor  systems,  and 
transfer  of  bags,  boxes,  drums,  or  other 
containers  from  vehicle  by  forklift 
trucks  or  other  materials  handling 
equipment.  Material  spills  or  losses  in 
areas  can  discharge  directly  to  the  storm 
drainage  systems,  or  may  accumulate  in 
soils  or  on  surfaces,  and  be  washed 
away  during  a  storm  event  or  facility 
washdown. 

2.  Outdoor  Storage 

Outdoor  storage  activities  include  the 
storage  of  fuels,  raw  materials,  by- 
products, intermediate  products,  final 
products,  and  process  residuals. 
Materials  may  be  stored  in  containers 
(e.g..  drums  or  tanks),  on  platforms  or 
pads,  in  bins,  silos,  boxes,  or  as  piles. 
Materials,  containers,  and  material 
storage  areas  that  are  exposed  to  rainfall 
and/or  runoff  can  contribute  pollutants 
to  storm  water  when  solid  materials 
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wash  off  or  materials  dissolve  into 
solution. 

3.  Other  Outdoor  Activities 

Other  outdoor  activities  include 
certain  types  of  manufacturing  and 
commercial  operations  and  land- 
disturbing  operations.  Although  many 
manufacturing  activities  are  performed 
indoors,  some  activities,  such  as  timber 
processing,  rock  crushing,  and  concrete 
mixing,  typically  occur  outdoors. 
Processing  operations  can  result  in 
liquid  spillage  and  losses  of  material 
solids  to  the  drainage  system  or 
surrounding  surfaces,  or  in  the  creation 
of  dusts  or  aerosols,  which  can  be 
deposited  locally.  Some  outdoor 
industrial  activities  cause  substantial 
physical  disturbance  of  land  surfaces 
that  result  in  soil  erosion  by  storm 
water.  (Examples  where  disturbed  land 
occuns  include  construction  and 
mining.)  Disturbed  land  can  result  in 
soil  losses  and  other  pollutant  loadings 
associated  with  increased  runoff  rates. 
Facilities  whose  major  process  activities 
are  conducted  indoors  may  still  apply 
chemicals  such  as  herbicides, 
pesticides,  and  fertilizer  outdoors  for  a 
variety  of  purposes. 

4.  Dust  or  Particulate  Generating 
Processes 

Dust  or  particulate  generating 
processes  include  industrial  activities 
with  stack  emissions  or  process  dusts 
that  settle  on  plant  surfaces.  Localized 
atmospheric  deposition  is  a  particular 
concern  with  heavy  manufacturing 
industries.  For  example,  monitoring  of 
areas  surrounding  smelting  industries 
has  shown  much  higher  levels  of  metals 
at  sites  nearest  the  smelter  (Bearington 
1977).  Other  industrial  sites,  such  as 
mines,  cement  manufacturing,  and 
refractories,  will  generate  significant 
levels  of  dusts. 

5.  Illicit  Connections 

Illicit  connections  or  inappropriate 
management  practices  result  in 
improper  non-storm  water  discharges  to 
storm  sewer  systems.  The  likelihood  of 
illicit  discharges  to  storm  water 
collection  systems  is  expected  to 
.  increase  for  older  facilities  as  well  as  for 
those  facilities  that  use  high  volumes  of 
process  water  or  that  dispose  of 
significant  amounts  of  liquid  wastes, 
including  process  waste  waters,  cooling 
waters,  and  rinse  waters. 

Sources  of  pollution  from  non-storm 
water  discbarges  to  separate  storm 
sewer  systems  are  typically  a 
combination  of  improper  connections, 
spills,  improper  dumping,  and  a  belief 
that  the  absence  of  visible  solids  in  a 
discharge  is  equivalent  to  the  absence  of 


pollution.  Illicit  connections  between 
floor  drains  and  sep>arate  storm  sewers 
are  a  common  source  of  non-storm 
water  discharges.  For  example,  rinse 
waters  used  in  cleaning  or  cooling  may 
be  discharged  to  a  floor  drain  that  is 
connected  to  a  separate  storm  sewer 
system.  Significant  amounts  of  rinse 
waters  may  originate  from  industries 
that  use  regular  wash  down  procedures. 
Rinse  waters  may  be  used  to  cool 
materials  by  dipping,  washing,  or 
spraying  objects  wiA  cool  water.  Rinse 
water  is  sometimes  sprayed  over  the 
final  products  of  metal  plating  facilities 
for  cooling  purposes.  In  addition, 
condensate  return  lines  of  beat 
exchangers  often  discharge  to  floor 
drains.  Heat  exchangers,  particularly 
those  used  under  stressed  conditions 
such  as  in  the  metal  finishing  and 
electroplating  industry,  typically 
develop  pin-hole  leaks,  which  may 
result  in  contamination  of  condensate 
by  process  wastes.  These  and  other  non- 
storm  water  discharges  to  a  storm  sewer 
may  be  intentional,  based  on  the  belief 
that  the  discharge  (condensate  in  the 
example  previously  discussed),  does  not 
contain  pollutants,  or  it  may  be 
inadvertent,  as  the  operator  may  be 
unaware  that  a  floor  drain  is  connected 
to  the  storm  sewer. 

6.  Waste  Management 

Waste  management  practices  include 
operating  landfills,  waste  piles,  and 
land  application  sites  that  involve  land 
disposal.  Outdoor  waste  treatment 
operations  also  include  waste  water  and 
solid  waste  treatment  and  disposal 
processes,  such  as  waste  pumping, 
additions  of  treatment  chemicals, 
mixing,  aeration,  clarification,  and 
solids  dewatering.  Fadhties  often  ■ 
conduct  some  waste  management 
onsite. 

IV.  Summary  of  Options  for  Controlling 
Pollutants 

Options  for  controlling  pollutants  in 
storm  water  discharges  associated  with 
industrial  activities  will  be  discussed  in 
terms  of  two  major  pollutant  sources:  (1) 
Materials  discharged  to  waters  of  the 
U.S.  via  illicit  connections;  and  (2) 
pollutants  associated  with  storm  water 
runoff. 

A.  Non-storm  Water  Discharges 

As  discussed  earlier,  in  some  cases,  a 
substantial  portion  of  the  pollutant  load 
from  separate  storm  sewers  is  associated 
with  non-stonn  water  discharges.  Non- 
storm  water  discharges  through  separate 
storm  sewers  include  a  wide  variety  of 
sources,  including  ilUcit  connections, 
improper  dimiping,  spills,  or  leakage 
from  storage  taiiks  and  transfer  areas. 


Measures  to  control  spills  and  visible 
leakage  must  be  incorporated  into  storm 
water  pollution  prevention  plans  (see 
below). 

Operators  of  industrial  facilities  may 
be  unaware  of  illicit  discharges  or 
leakage  from  underground  storage  tanks 
or  other  nonvisible  systems  to  storm 
sewers.  In  many  cases,  non-storm  water 
discharges  to  separate  sewer  systems 
have  been  occiurring  at  facilities  prior  to 
their  legal  prohibition.  In  all  cases, 
facilities  are  obligated  to  identify  and 
prevent  unauthorized  non-storm 
discharges  from  entering  separate  storm 
sewer  systems. 

1.  Methods  to  Identify  Non-storm  Water 
Discharges  to  Separate  Storm  Sewers 

Several  methods  for  identifying  the 
presence  of  non-storm  water  disdiarges 
are  discussed  below  ».  A  comprehensive 
evaluation  of  the  storm  sewers  at  a 
facility  may  incorporate  several 
methods. 

•  Schematics — Where  they  exist, 
accurate  piping  schematics  can  be 
inspjected  as  a  first  step  in  evaluating 
the  integrity  of  the  separate  storm  sewer 
system.  The  use  of  schematics  is  limited 
because  schematics  usually  reflect  the 
design  of  the  piping  system  and  may  not 
reflect  the  actual  configuration 
constructed.  Schematics  should  be 
updated  or  corrected  based  on 
additional  information  found  during 
inspections. 

•  Evaluation  of  Drainage  Map  and 
Inspections — Drainage  maps  should 
identify  the  key  features  of  the  drainage 
system:  Each  of  the  inlet  and  discharge 
structures,  the  drainage  area  of  each 
inlet  structure,  and  units  such  as  storage 
or  disposal  units  or  material  loading 
areas,  which  may  be  the  source  of  an 
ilhcit  discharge  or  improper  dumping. 
In  addition,  floor  drains  and  other  water 
disposal  inlets  that  are  thought  to  be 
connected  to  the  sanitary  sewer  can  be 
identified.  A  site  inspection  can  be  used 
to  augment  and  verify  map 
development.  These  inspections,  along 
vdth  the  use  of  the  drainage  map,  can 
be  coordinated  with  other  best 
management  practices  discussed  below. 

•  End-of-Pipe  Screening — Discharge 
points  or  other  access  points  such  as 
manhole  covers  can  be  inspected  for  the 
presence  of  dry  weather  discharges  and 
other  signs  of  non-storm  water 
discharges.  Dry  weather  flows  can  be 
screened  by  a  variety  of  methods. 
Inexpensive  onsite  tests  include 
measuring  pH;  observing  for  oil  sheens, 


s  A  mora  complete  discussion  of  methods  to 
identify  illicit  connections  can  be  found  in  the  draft 
"Manual  of  Practice:  Identiflcation  of  Illicit 
Connections."  EPA.  SepL  1990. 
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scums  and  diacoloration  of  pipes  and 
other  stnxrturas;  as  well  as  colormetric 
detection  tesXt  for  chlorine,  deter^nts, 
metals  and  other  parameters.  In  some 
case*,  it  may  be  appropriate  to  collect 
samples  far  more  expensive  analysis  in 
a  laboratary  for  fecal  coliform.  fecal 
streptococcus,  conventional  pollutants, 
volatile  organic  carbon,  or  other 
approfwiate  parameters. 

•  Water  Balance — Many  sewage 
treatment  plants  require  that  industrial 
discharges  measure  the  volume  of 
effluent  discharged  to  the  sanitary  sewer 
system.  Similar^,  the  volume  of  water 
supplied  to  a  facility  is  generally 
measured.  A  significantly  higher 
volume  of  water  supplied  to  the  facility 
relative  to  that  discharged  to  the 
sanitary  sewer  and  other  consumptive 
uses  may  be  an  indication  of  illicit 
connections.  This  method  is  limited  by 
the  accuracy  of  the  flow  meters  used. 

•  Dry  Weather  Testing— YJhere  storm 
sewers  do  not  discharge  during  dry 
weather  conditions,  water  can  be 
introduced  into  floor  drains,  toilets  and 
other  points  where  non-storm  water 
discharges  are  collected.  Stonn  drain 
outlets  are  then  observed  for  possible 
discharges. 

•  Dye  Testing— Dry  weather 
discharges  from  storm  sewers  can  occur 
for  a  nnmber  of  legitimate  reasons, 
including  ground  water  infiltration  or 
the  presence  of  a  continuous  discharge 
subject  to  an  NPDES  permit.  Where 
storm  sewers  do  have  a  discharge  during 
dry  weather  conditions,  dye  testing  for 
illicit  connections  can  be  used.  Dye 
testing  involves  introducing 
fluprometiic  or  other  types  of  dyes  into 
floor  drains,  toilets  and  other  points 
where  non-storm  water  discharges  are 
collected  Storm  drain  outlets  are  then 
observed  for  possible  discharges. 

•  Maahoie  and  Iniemal  TV 
//jspection— Physical  inspection  of 
manholes  and  internal  inspection  of 
storm  sewers  either  physically  or  by 
television  are  used  to  identify  potential 
entry  points  for  illicit  connections.  Dry 
weather  flows,  material  deposits,  and 
stains  are  often  indicators  of  illicit 
connections.  TV  inspections  are 
relatively  expensive  and  generally 
should  be  used  only  after  a  storm  sewer 
has  been  identified  as  having  illicit 
connections. 

B.  Options  for  Preventing  Pollutants  in 
Storm  Water 

The  following  five  categories  describe 
options  for  reducing  pollutants  in  storm 
water  discharges  from  industrial  plants: 

•  Elimiiiating  pollution  sources. 

•  Implementing  Best  Management 
Practices  to  prevent  pollution. 


•  Using  traditional  storm  water 
management  practices. 

•  Diverting  storm  water  discharges  to 
municipal  sewage  treatment  plants. 

•  Providing  end-of-pipe  treatment 
A  comprehensive  storm  water 

management  program  for  a  given  plant 
may  include  controls  from  each  of  these 
categories.  Development  of 
comprehensive  control  strategies  should 
be  based  on  a  consideration  of  plant 
characteristics. 

1.  Elimination  of  Pollution  Sources 

In  some  cases,  the  elimination  of  a 
pollutien  source  may  be  the  most  cost- 
effective  way  to  control  pollutants  in 
storm  water  discharges  associated  with 
industrial  activity.  Options  for 
eliminating  pollution  sources  include 
reducing  onsite  air  emissions  affecting 
runoff  quality,  changing  chemicals  used 
at  the  fedlity,  and  modificatiori  of 
material  management  practices  such  as 
moving  storage  or  processing  areas  into 
buildings  or  under  other  cover. 

2.  Best  Management  Practices 

The  term  best  management  practices 
(BMPs)  can  describe  a  wide  range  of 
management  procedures,  schedules  of 
activities,  prohibitions  on  practices,  and 
other  management  practices  to  prevent 
or  reduce  the  pollution  of  waters  of  the 
United  States.  BMPs  also  include 
operating  procedures,  treatment 
requirements  and  practices  to  control 
plant  site  runoff,  drainage  from  raw 
materials  storage,  spills  or  leaks.  BMPs 
can  be  established  in  two  ways:  BMP 
plans  and  site  or  pollutant-specific 
BMPs. 

a.  BMPphns.  EPA  has  worked  with 
industry  to  identify  the  generic  BMPs 
which  most  well-operated  facilities  use 
for  pollution  control,  fire  prevention, 
occupational  safety  and  health,  or 
product  loss  prevention.  EPA  often 
establishes  NPDES  permit  conditions 
that  require  generic  BMPs  to  be 
identified  and  implemented  through 
BMP  plans.  Many  of  the  BMPs  in  a 
typical  BMP  plan  involve  planning, 
reporting,  training,  preventive 
maintenance,  and  good  housekeeping. 
Many  industrial  facilities  currently 
employ  BMPs  as  part  of  normal  plant 
operation.  For  example,  preventive 
maintenance  and  good  housekeeping  are 
routinely  used  in  the  chemical  and 
related  industries  to  reduce  equipment 
downtime  and  to  promote  a  safe  work 
environment  for  employees.  Good 
housekeeping  BMPs  generally  are  aimed 
at  preventing  spills  and  similar 
environmental  incidents  by  stressing  the 
importance  of  proper  management  and 
employee  awareness.  Experience  has 


shown  that  many  spills  of  hazardous 
chemicals  can  be  attributed,  in  one  way 
or  another,  to  human  error.  Improper 
procedures,  lack  of  training,  and  poor 
engineering  are  among  the  major  causes 
of  spills.  Experience  has  shown  that 
BMPs  can  be  used  appropriately  and 
BMP  plans  can  effectively  reduce 
pollutant  discharges  in  a  cost-effective 
manner.  BMP  plans  should  reflect 
requirements  for  Spill  Prevention 
Control  and  Countermeasure  (SPCC) 
plans  required  under  Section  311  of  the 
CWA.  and  may  incorporate  any  part  of 
the  SPCC  plan  into  the  BMP  plan  by 
reference.  BMP  plans  should  also  ensure 
that  solid  and  hazardous  waste  is 
managed  in  accordance  with 
requirements  established  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Management  practices 
required  under  RCRA  should  be 
expressly  incorporated  into  the  BMP 
plan. 

In  addition,  each  of  the  following  nine 
specific  requirements  should  be 
addressed  in  the  BMP  plan  to  reduce 
pollutants  in  runoff  from  the  plant: 

•  Pollution  Prevention  Team. 

•  Material  inventory. 

•  Material  compatibility. 

•  Employee  training. 

•  Visual  Inspections. 

•  Preventive  maintenance. 

•  Reporting  and  notification 
procediues. 

•  Sediment  and  erosion  control. 

•  Spill  Prevention  and  response. 

•  Good  housekeeping. 

•  Facility  security. 

Additional  technical  information  on 
BMPs  and  the  elements  of  a  storm  water 
pollution  prevention  plan  is  contained 
in  the  publication  entitled  "Storm  Water 
Management  for  Industrial  Activities," 
EPA.  September  1992.  Contact  the 
Storm  Water  Hotline  (703)  821-4823  for 
information  on  how  to  obtain  this 
document 

h.  Site  or  pollutant-specific  best 
management  practices.  In  addition  to 
the  requirements  of  BMP  plans 
discussed  above,  more  advanced  site  or 
pollutant-specific  BMP  requirements 
may  be  developed.  The  following  four 
categories  describe  these  site  or 
pollutant-specific  BMPs: 

•  Prevention. 

•  Containment 

•  Mitigation. 

•  Ultimate  Disposition. 

Table  4  lists  BMPs  associated  with 
each  category.  Requirements  for  SPCC 
plans  for  oil  pollution  prevention  (see 
40  CFR  part  112)  illustrate  how 
pollutant-specific  BMPs  can  be 
implemented. 
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Table  4.— Advanced  BMP  Alternatives 


Prevention 


Containment 


Mitigation 


Cleanup 


Treatment 


Waste  disposal 


Monitoring 

Nondestructive 

Labeling 

Covering , 


Pneumatic  and  vacuum  conveying 

Vehicle  positioning  „. 

Dry  cleanup 


Secondary  containment 

Flow  diversion  to  secondary  con- 
tainment 
Vapor  control  

Dust  control 

Sealing 


Ptiysical 

Mechanical 
Chemical  ... 


Liquid-solids  sepa- 
ration. 
Volatilization 


CoaguiatiorVpre- 

cipitatioa 
Neutralization  .... 


Ion  exchartge  

Chemical  oxidation 
Biological  treatment 
Thermal  oxidation 


Landfin. 

Land  treatment 

Reclamation. 

Disctuvge  to  surface 

water. 
Deep  wen  ir^ection. 
Discharge  to  POTW. 
Oftsite  disposal. 


3.  Traditional  Storm  Water  Management 
Practices 

In  some  situations,  traditional  storm 
water  management  practices  such  as 
grass  swales,  catch  basin  design  and 
maintenance,  infiltration  devices, 
unlined  retention  or  detention  basins, 
water  reuse,  and  oil  and  grit  separators 
can  be  applied  to  an  industrial  setting. 
However,  care  must  be  taken  to  evaluate 
the  potential  of  many  of  these 
traditional  devices  for  ground  water 
contamination.  In  some  cases,  it  is 
appropriate  to  limit  traditional  storm 
water  management  practices  to  those 
areas  of  the  drainage  system  that 
generate  storm  water  discharges  with 
relatively  low  levels  of  pollutants  (e.g., 
many  rooftops,  parking  lots,  etc.).  At 
facilities  located  in  northern  areas  of  the 
country,  snow  removal  activities  may 
play  an  important  role  in  a  storm  water 
management  program.  In  addition,  other 
types  of  controls  such  as  spill 
prevention  measures  can  be  considered 
to  prevent  catastrophic  events  that  can 
lead  to  surface  or  ground  water 
contamination. 

4.  Diversion  of  Discharge  to  Sewage 
Treatment  Plant 

Where  storm  water  discharges  contain 
significant  amounts  of  pollutants  that 
can  be  removed  by  a  sewage  treatment 
plant,  the  storm  water  discharge  can  be 
discharged  to  the  sanitary  sewage 
system.  Such  diversions  must  be 
coordinated  with  the  operators  of  the 
sewage  treatment  plant  and  the 
collection  system  to  avoid  worsening 
problems  with  either  combined  sewer 
overflows  (CSOs),  basement  flooding  or 
wet  weather  operation  of  the  treatment 
plant.  Where  CSO  discharges,  flooding 
or  plant  operation  problems  can  result, 
onsite  storage  followed  by  a  controlled 
release  during  dry  weather  conditions 
may  be  considered. 


5.  End-of-Pipe  Treatment 

End-of-pipe  treatment  requirements 
are  typically  imposed  through  numeric 
effluent  limitations,  which  provide  the 
discharger  with  flexibility  to  design  the 
most  cost  effective  type  of  treatment  for 
the  given  facility. 

At  many  types  of  industrial  facilities, 
it  may  be  appropriate  to  collect  and  treat 
the  runoff  from  targeted  areas  of  the 
facility.  This  approach  was  taken  with 
10  industrial  categories  with  national 
effluent  guideline  limitations  for  storm 
water  discharges.  There  are  several  basic 
similarities  among  the  national  effluent 
guideline  limitations  for  storm  water 
discharges: 

•  To  meet  the  numeric  effluent 
limitation,  most,  if  not  all,  facilities 
must  collect  and  temporarily  store 
onsite  runoff  from  targeted  areas  of  the 
plant. 

•  The  effluent  guideline  limitations 
do  not  apply  to  discharges  whenever 
rainfall  events,  either  chronic  or 
catastrophic,  cause  an  overflow  of 
storage  devices  designed,  constructed, 
and  operated  to  contain  a  design  storm. 
The  10-year,  24-hour  storm,  or  the  25- 
year,  24-hour  storm  commonly  are  used 
as  the  design  storm  in  the  effluent 
guideline  limitations. 

•  Most  technology-based  treatment 
standards  are  based  on  relatively  simple 
technologies  such  as  settling  of  solids, 
neutralization,  and  drum  filtration. 
Potential  ground  water  impacts  should 
also  be  considered  by  operators  when 
designing  storage  devices. 

V.  The  FederaiyMunicipal  Partnership: 
The  Role  of  Municipal  Operators  of 
Large  and  Medium  Municipal  Separate 
Storm  Sewer  Sjrstems 

A  key  issue  in  developing  a  workable 
regulatory  program  for  controlling 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  is  the 
proper  use  and  coordination  of  limited 
regulatory  resources.  This  is  especially 


important  when  addressing  the 
appropriate  role  of  municipal  operators 
of  large  and  medium  municipal  separate 
storm  sewer  systems  in  the  control  of 
pollutants  in  storm  water  associated 
wi4h  industrial  activity  which  discharge 
through  municipal  separate  storm  sewer 
systems. 

Several  key  policy  factors  arise  when 
considering  the  appropriate  strategy  for 
regulating  storm  water  discharges 
associated  with  industrial  activity 
through  municipal  separate  storm  sewer 
systems.  These  factors  include  the 
following: 

•  The  role  and  responsibilities  of 
municipalities  to  control  pollutants 
from  noimiunicipal  facilities  which  are 
discharged  through  a  storm  sewer 
owned  or  operated  by  the  municipality. 

•  The  large  number  of  storm  water 
discharges  through  municipal  systems 
(the  Agency  anticipates  that  the  majority 
of  storm  water  discharges  associated 
with  industrial  activity  from  many 
industrial  classes  discharge  through 
municipal  separate  storm  sewer 
systems). 

•  The  ability  of  municipalities  to 
recognize  and  represent  local  concerns 
and  considerations. 

•  Theability  of  municipal  operators 
to  assist  EPA  and  authorized  I^fPDES 
States  in  identifying  local  priorities  for 
controlling  storm  water  discharges 
associated  with  industrial  activity 
through  specific  mimicipal  systems. 

•  Theability  of  municipal  operators 
to  assist  EPA  and  authorized  WDES 
States  to  oversee  effectively  the 
development  of  appropriate  site-specific 
controls  for  storm  water  discharges 
associated  with  industrial  activity 
through  municipal  systems  and  to 
effectively  require  compliance  with 
such  controls. 

•  The  authorities  provided  by  the 
CWA  (including  those  provided  to  the 
public)  to  review  information  developed 
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under  the  NPDES  program  and  to 
enforce  NPDES  pemiits. 

•  The  requirements  of  the  CWA  to 
develop  and  implement  the  NPDES 
permit  program. 

On  November  16. 1990  (55  FR  47990). 
EPA  promulgated  a  permitting  scheme 
where  controls  for  storm  water 
discharges  associated  with  industrial 
activity  through  large  and  medium 
municipal  separate  storm  sewer  systems 
may  be  addressed  by  two  permits  issued 
in  a  coordinated  manner.  This 
complementary  permit  approach 
envisions  cooperative  efforts  by  the 
permit  issuing  agency  and  municipal 
operators  of  large  and  medium 
municipal  separate  storm  sewer  systems 
to  develop  programs  that  will  result  in 
controls  on  pollutants  in  storm  water 
discharges  associated  with  industrial 
activity  which  discharge  through 
municipal  systems. 

Under  the  complementary  permit 
approach,  storm  water  discharges 
associated  with  industrial  activity 
which  discharge  through  large  and 
medium  municipal  separate  storm 
sewer  systems  are  required  to  obtain 
permit  coverage.  Permits  for  these 
discharges  will  establish  requirements 
(such  as  controls  or  monitoring)  for 
industrial  operators  of  the  discharge 
into  the  municipal  system.  In  addition, 
these  permits  provide  a  basis  for 
enforcement  actions  directly  against  the 
owner  or  operator  of  storm  water 
discharges  associated  with  industrial 
activity. 

A  second  permit,  issued  to  the 
operator  of  the  large  or  medium 
municipal  separate  storm  sewer, 
establishes  the  responsibilities  of  the 
municipal  operators  in  controlling 
pollutants  fit>m  storm  water  associated 
with  industrial  activity  which 
discharges  through  their  system.  The 
framework  for  permits  for  discharges 
from  large  and  medium  municipal 
separate  storm  sewer  systems  has  been 
developed  to  establish  the 
responsibilities  of  the  municipal 
operator  to  control  pollutants 
discharged  through  these  municipal 
systems.  At  the  heart  of  the  permit 
program  for  discharges  from  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100.000  or  more  are 
requirements  that  municipal  applicants 
develop  and  implement  municipal 
storm  water  management  programs.  The 
municipal  storm  water  management 
programs  that  will  be  incorporated  into 
NPDES  permits  for  discharges  from 
municipal  separate  storm  sewer  systems 
will  generally  address  (in  addition  to 
other  possible  requirements)  the 
following  three  major  components: 


•  Reducing  pollutants  in  storm  water 
discharges  bom  municipal  landfills; 
hazardous  waste  treatment,  storage  and 
disposal  facilities;  facilities  subject  to 
the  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA).  section  313;  and  other  priority 
industrial  facilities  through  municipal 
separate  storm  sewers. 

•  Reducing  pollutants  in  construction 
site  runoff  through  municipal  separate 
storm  sewers. 

•  Identifying  and  controlling  non- 
storm  water  discharges  to  municipal 
separate  storm  sewer  systems. 

These  components  of  a  municipal 
program  can  initiate  the  role  of  the 
municipality  in  assisting  EPA  and 
authorized  NPDES  States  in 
implementing  controls  to  reduce 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity 
which  discharge  through  large  and 
medium  municipal  separate  storm 
sewer  systems.  Municipal  programs  to 
reduce  pollutants  in  industrial  site 
runoff  and  construction  site  runoff 
through  municipal  separate  storm  sewer 
systems  specifically  will  address 
municipal  responsibilities  in  controlling 
pollutants  from  industrial  facilities.  In 
addition,  programs  to  identify  and 
control  non-storm  water  discharges  to 
municipal  separate  storm  sewer  systems 
will  in  many  cases  focus  on  industrial 
areas  because  these  areas  often  have  a 
high  potential  for  illicit  connections, 
spills  or  improper  dumping. 

Consistent  with  the  final  permit 
application  regulations  published  on 
November  16.  1990.  (55  FR  47990).  the 
proposed  general  permit  accompanying 
this  fact  sheet  have  been  developed  to 
assist  in  establishing  a  cooperative 
approach  between  EPA  and  municipal 
operators  of  large  and  medium 
municipal  separate  storm  sewer  systems 
for  controlling  pollutants  from  storm 
water  dischai^ges  associated  with 
industrial  activity  which  discharge 
through  large  and  medium  municipal 
separate  storm  sewer  systems.  These 
requirements  will  be  coordinated  with 
requirements  in  permits  for  discharges 
frcMn  large  and  medium  municipal 
separate  storm  sewer  systems.  Major 
features  of  the  proposed  general  permit 
that  establish  the  framework  for  this 
cooperative  approach  include: 

•  Operators  of  storm  water  discharges 
associated  with  industrial  activity 
which  discharge  through  a  large  or 
medium  municipal  separate  storm 
sewer  system  may  be  required  to  submit 
a  copy  of  the  notice  of  intent  to  the 
municipal  operators  of  large  or  medium 
municipal  system  receivmg  the 
discharge. 


•  Requirements  to  monitor  and 
reduce  pollutants  in  discharges  will  be 
established  for  storm  water  discharges 
associated  with  industrial  activity 
which  discharge  through  large  and 
medium  municifial  separate  storm 
sewer  systems  (as  well  as  other  storm 
water  discharges  associated  with 
industral  activity).  Any  records, 
reports,  or  information  obtained  by  the 
Director  as  part  of  the  permit 
implementation  process,  including  site- 
specific  storm  water  pollution 
prevention  programs  that  are  developed 
pursuant  to  the  proposed  general 
permit,  are  available  to  municipalities 
under  section  308(b)  of  the  CWA.  This 
wrill  assist  municipalities  in  reviewing 
the  adequacy  of  such  requirements  and 
developing  priorities  among  industrial 
storm  water  sources. 

•  Industrial  permittees  with 
discharges  through  large  and  medium 
municipal  systems  may  be  required  to 
submit  discharge  monitoring  reports  to 
municipal  operators  of  these  systems  (as 
well  as  to  the  permitting  issuing  agency) 
or  other  monitoring  results  as  required 
by  the  operator  of  the  municipal 
separate  storm  sewer  to  assist  the 
municipal  operator  in  identifying 
priorities. 

These  permit  conditions,  along  with 
appropriate  conditions  in  permits  for 
discharges  frtjm  large  and  medium 
municipal  separate  storm  sewer 
systems,  will  allow  municipal  operators 
of  these  systems  to  assist  EPA  in: 

•  Identifying  priority  storm  water 
discharges  associated  writh  industrial 
activity  to  their  system 

•  Reviewing  and  evaluating  storm 
water  pollution  prevention  plans 

•  Compliance  efforts  regarding  storm 
water  dischar^s  associated  with 
industrial  activity  to  their  municipal 
systems. 

VI.  Summary  of  Common  Permit 
Conditioiu 

The  following  section  describes  the 
permit  conditions  common  to 
discharges  from  all  the  industrial 
activities  covered  by  today's  permit. 
These  conditions  reflect  the  baseline 
permit  requirements  established  for 
most  regulated  industries  in  EPA's 
General  Permits  for  Storm  Water 
Discharges  Associated  with  Industrial 
Activity  (57  FR  41344-41356  September 
9, 1992.  and  57  FR  44438-44470 
September  25. 1992).  Permit 
requirements  whiqh  vary  from  industry 
to  industry  are  discussed  in  part  VIII  of 
this  fact  sheet. 

A.  Notification  Requirement 

General  permits  for  storm  water 
discharges  associated  with  industrial 
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activity  require  the  submittal  of  an  NOT 
prior  to  the  authorization  of  such 
discharges  (see  40  CFR  122.28(bK2)(i). 
April  2. 1992  (57  FR 11394)).  Consistent 
with  these  regulatory  requirements, 
today's  prop<»ed  general  permit 
establishes  NOI  requirements  that 
operate  in  addition  to  the  part  1  and 
part  2  group  application  requirements. 
To  be  covered  under  this  permit, 
facilities,  including  members  of  an 
approved  group,  must  submit  an  NOI 
within  90  days  of  Lhe  effective  date  of 
this  permit.  Dischargers  submitting  an 
NOI  must  use  the  form  that  will  be 
provided  in  Addendum  B  of  the  final 
notice  of  this  permit. 

1.  Contents  of  NOIs 

•  The  type  of  permit  under  which  the 
applicant  wishes  to  be  covered. 

•  The  operator's  name,  address, 
telephone  number,  and  status  as 
Federal.  State,  private,  public,  or  other 
entity. 

•  Street  address  of  the  facility  for 
which  the  notification  is  submitted. 
Where  a  street  address  for  the  site  is  not 
available,  the  location  can  be  described 
in  terms  of  the  latitude  and  longitude  of 
the  facility  to  the  nearest  15  seconds,  or 
the  quarter,  section,  township,  and 
range  (to  the  nearest  quarter  section)  of 
the  approximate  center  of  the  site. 

•  An  indication  of  whether  the 
facility  is  located  on  Indian  lands. 

•  Up  to  two  4-digit  Standard 
Industrial  Classification  (SIC)  codes  that 
best  represent  the  principal  products  or 
activities  provided  by  the  facility.  For 
hazardous  waste  treatment,  storage,  or 
disposal  faciUties.  land  disposal 
facilities  that  receive  or  have  received 
any  industrial  waste,  steam  electric 
power  generating  facilities,  or  treatment 
works  treating  domestic  sewage,  a  2- 
character  code  must  provided. 

•  The  permit  number  of  any  NPDES 
permit  for  any  discharge  (including  non- 
storm  water  discharges)  from  the  site 
that  is  currently  authorized  by  an 
NPDES  permit. 

•  The  name  of  the  receiving  water(s). 
or  if  the  discharge  is  through  a 
municipal  separate  storm  sewer,  the 
name  of  the  municipal  operator  of  the 
storm  sewer  and  the  receiving  water(s) 
for  the  discharge  through  the  municipal 
separate  storm  sewer. 

•  The  monitoring  status  of  the 
facility. 

•  For  a  co-permittee,  if  a  storm  water 
general  permit  number  has  been  issued, 
it  should  be  included. 

•  A  certification  that  the  operator  of 
the  facility  has  read  and  understands 
the  ehgibility  requirements  for  the 
permit,  and  that  the  operator  believes 


the  facility  to  be  in  compliance  with 
those  requirements. 

•  For  any  facility  that  begins  to 
discharge  storm  water  associated  with 
industrial  activity  after  (insert  date  270 
days  after  permit  finahzation],  a 
certification  that  a  storm  water  pollution 
prevention  plan  has  been  prepared  for 
the  facility  in  accordance  with  part  IV 
of  this  permit.  (A  copy  of  the  plan 
should  not  be  included  with  the  NOI 
submission.)  EPA  requests  comment  as 
to  whether  submittal  of  this  certification 
should  be  required  for  new  faciHties. 

An  NOI  form  will  be  provided  in 
Addendum  B  of  the  final  permit.  The 
NOI  must  be  signed  in  accordance  with 
the  signatory  requirements  of  40  CFR 
122.22.  A  complete  description  of  these 
signatory  requirements  will  be  provided 
in  the  instructions  accompanying  the 
NOI.  Completed  NOI  forms  must  be 
submitted  to  the  Director  of  the  NPDES 
program  in  care  of  the  address  that  will 
be  provided  in  the  Final  Notice  of  the 
permit. 

2.  Deadlines 

Except  for  the  special  circumstances 
discussed  below,  dischargers  who 
intend  to  obtain  coverage  under  the 
proposed  permit  for  a  storm  water 
discharge  fi-om  an  industrial  activity 
that  is  in  existence  prior  to  the  date  90 
days  after  permit  issuance  must  submit 
an  NOI  on  or  before  the  date  90  days 
after  permit  issuance,  and  facilities  that 
begin  industrial  activities  after  the  date 
90  days  after  permit  issuance  are 
required  to  submit  an  NOI  at  least  2 
days  prior  to  the  commencement  of  the 
new  industrial  activity. 

A  dischaj^er  is  not  precluded  firom 
submitting  an  NOI  at  a  later  date. 
However,  in  such  instances.  EPA  may 
bring  appropriate  enforcement  actions. 

The  storm  water  regulations  (40  CFR 
122.27)  require  that  faciUties  that 
discharge  storm  water  associated  with 
an  industrial  activity  submit  an 
application  for  permit  coverage  on  or 
before  October  1. 1992,  except  industrial 
activities  owned  or  operated  by  a 
medium  municipality,  which  had  until 
May  17, 1993.  Today's  proposed  permit 
does  not  extend  that  application 
deadline.  EPA  intends  that  most  of  the 
facilities  that  will  seek  coverage  under 
the  final  version  of  today's  proposed 
permit  are:  members  of  groups  with 
approved  applications;  facilities  that 
submitted  a  Notice  of  Intent  to  be 
covered  by  EPA's  baseline  general 
permit;  or  have  submitted  a  complete 
individual  application  but  have  not  yet 
received  an  indi\idual  permit. 

EPA  may  deny  coverage  under  this 
permit  and  require  submittal  of  an 
individual  NPDES  permit  application 


based  on  a  review  of  the  completeness 
and/or  content  of  the  NOI  or  other 
information  (e.g.,  water  quality 
information,  compUance  history,  history 
of  spills,  etc.).  Where  EPA  requires  a 
discharger  authorized  under  these 
industry  general  permits  to  apply  for  an 
individual  NPDES  permit  or  suggest  an 
alternative  general  permit.  EPA  will 
notify  the  discharger  in  writing  that  a 
permit  application  is  required.  Coverage 
under  these  industry  general  permits 
will  automatically  terminate  if  the 
discharger  fails  to  submit  the  required 
permit  application  in  a  timely  manner. 
Where  the  discharger  does  submit  a 
requested  permit  appUcation.  coverage 
under  this  general  permit  will 
automatically  terminate  on  the  effective 
date  of  the  issuance  or  denial  of  the 
individual  NPDES  permit  or  the 
alternative  general  permit  as  it  applies 
to  the  individual  permittee. 

3.  Municipal  Separate  Storm  Sewer 
System  Operator  Notification 

Operators  of  storm  water  discharges 
associated  with  industrial  activity  that 
discharge  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
or  a  municipal  system  designated  by  the 
Director,*  must  notify  the  municipal 
operator  of  the  system  receiving  the 
discharge  and  submit  a  copy  of  their 
NOI  to  the  municipal  operator. 

4.  Notice  of  Termination 

Where  a  discharger  is  able  to 
eliminate  the  storm  water  discharges 
associated  vdth  industrial  activity  from 
a  facility,  the  discharger  may  submit  a 
Notice  of  Termination  (NOT)  form  (or 
photocopy  thereof)  provided  by  the 
Director. 

A  copy  of  the  NOT  and  instructions 
for  completing  the  NOT  will  be 
provided  with  the  permit  upon 
finalization.  The  NOT  form  requires  the 
following  information: 

•  -Name,  mailing  address,  and 
location  of  the  facility  for  which  the 
notification  is  submitted.  Where  a  street 
address  for  the  site  is  not  available,  the 
location  of  the  approximate  center  of  the 
site  must  be  described  in  terms  of  the 
latitude  and  longitude  to  the  nearest  15 
seconds,  or  the  section,  township  and 
range  to  the  nearest  quarter; 

•  The  name,  address  and  telephone 
number  of  the  operator  addressed  by  the 
Notice  of  Termination; 


*The  terms  l«rg«  and  medium  municipal  separate 
stonn  Mwar  tystsmj  (systems  serving  •  population 
of  100.000  or  more)  are  deHoed  at  40  CFR  122.26(b) 
(4)  and  (7).  Some  of  the  cities  and  counties  in  which 
these  systems  are  found  are  listed  In  Appendices  F, 
G.  H.  and  I  to  40  CFR  part  122.  Other  municipal 
systems  have  been  designated  by  EPA  on  a  case-by- 
case  basis. 
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•  The  NPDES  permit  number  for  the 
stonn  water  discharge  associated  with 
industrial  activity  identiBed  by  the 
NOT; 

•  An  indication  of  whether  the  storm 
water  discharges  associated  with 
industrial  activity  have  been  eliminated 
or  the  operator  of  the  discharges  has 
changed;  and 

•  The  following  certification: 

I  certify  under  penalty  of  law  that  all  storm 
water  dischaiges  associated  with  industrial 
activity  from  the  identified  facility  that  are 
authorized  by  an  NPDES  general  permit  have 
been  eliminated  or  that  I  am  no  longer  the 
operator  of  the  industrial  activity.  I 
understand  that  by  submitting  this  Notice  of 
Termination  I  am  no  longer  authorized  to 
discharge  storm  water  associated  with 
industrial  activity  under  this  general  permit, 
and  that  discharging  pollutants  in  storm 
water  associated  with  industrial  activity  to 
waters  of  the  United  States  is  unlawful  under 
the  Qean  Water  Act  where  the  discharge  is 
not  authorized  by  an  NPDES  permit  I  also 
understand  that  the  submittal  of  this  notice 
of  termination  does  not  release  an  operator 
from  liability  for  any  violations  of  this  permit 
or  the  Qean  Water  Act. 

NOTs  are  to  be  sent  to  the  Director  of 
the  NPDES  program  in  care  of  the 
address  to  he  provided  in  the  Final 
Notice  of  the  permit. 

The  NOT  must  be  signed  in 
accordance  with  the  signatory 
requirements  of  40  CFK  122.22.  A 
complete  description  of  these  signatory 
requirements  will  be  provided  in  the 
instructions  accompanying  the  NOT. 

B.  Special  Conditions 

The  conditions  of  this  proposed 
permit  have  been  designed  to  comply 
with  the  technology-based  standards  of 
the  CWA  (BAT/BCT).  Based  on  a 
consideration  of  the  appropriate  factors 
for  BAT  and  BCT  requirements,  and  a 
consideration  of  the  factors  and  options 
discussed  in  this  fact  sheet  for 
controlling  pollutants  in  storm  water 
discharges  associated  with  industrial 
activity,  the  proposed  general  permit 
proposes  a  set  of  tailored  requirements 
for  developing  and  implementing  storm 
water  pollution  prevention  plans,  and 
for  selected  discharges,  effluent 
limitations.' 

Parts  IV.  and  Vm.  of  this  fact  sheet 
summarizes  the  options  for  controlling 

'Part  LC2  of  the  proposed  general  permit  provide 
that  tacilities  with  storm  water  discharges 
•ssocUted  with  industrial  acUvity  which,  based  on 
M  evaluation  of  site  specific  condition*,  believe 
that  the  appropriate  condition*  of  this  permit  do  not 
adequately  represent  BAT  and  BCT  requiremenU 
for  the  facility  may  nquest  to  be  excluded  from  the 
raverage  of  the  general  permit  by  submitting  to  the 
Director  an  individual  application  (Form  1  and 
Form  2F)  with  a  detailed  explanation  of  the  reasons 
supporting  the  request,  including  any  supporting 
documentation  showing  that  certain  permit 
conditions  are  not  appropriate. 


pollutants  in  storm  water  discharges 
associated  with  industrial  activity.  The 
proposed  permit  includes  numeric 
effluent  limitations  for  coal  pile  ninoff, 
contaminated  runoff  from  fertilizer 
manufacturing  facilities,  runoff  from 
asphalt  emulsion  manufacturing 
facilities,  and  material  storage  pile 
runoff  located  at  cement  manufacturing 
facilities  or  cement  kilns. 

For  other  discharges  covered  by  the 
permit,  the  proposed  permit  conditions 
reflect  EPA's  decision  to  select  a 
number  of  best  management  practices 
and  traditional  storm  water  management 
practices  which  prevent  pollution  in 
storm  water  discharges  as  the  BAT/BCT 
level  of  control  for  the  majority  of  storm 
water  discharges  covered  by  this  permit. 
The  proposed  permit  conditions 
applicable  to  these  discharges  are  not 
numeric  effluent  limitations,  but  rather 
are  flexible  requirements  for  developing 
and  implementing  site  specific  plans  to 
minimize  and  control  pollutants  in 
storm  water  discharges  associated  with 
industrial  activity.  This  approach  is 
consistent  with  the  approach  used  in 
the  baseline  general  permits  finalized  on 
September  9, 1992  (57  FR  41236)  and 
September  25, 1992  (57  FR  44438).  In 
addition,  today's  proposed  general 
permit  reflects  information  received 
through  the  group  application  process. 

EPA  is  authorized  under  40  CFR 
122.44(k)(2)  to  impose  BMPs  in  lieu  of 
nimieric  effluent  limitations  in  NPDES 
permits  when  the  Agency  finds  numeric 
effluent  limitations  to  be  infeasible.  EPA 
may  also  impose  BMPs  which  are 
"reasonably  necessary  •  •  •  to  carry 
out  the  purposes  of  the  Act"  under  40 
CFR  122.44(k)(3).  Both  of  these 
standards  for  imposing  BMPs  were 
recognized  in  NRDCv.  Costie,  568  F.2d 
1369, 1380  (D.C.  Cir.  1977).  The 
conditions  in  the  proposed  permit  are 
proposed  under  the  authority  of  both  of 
these  regulatory  provisions.  The 
pollution  prevention  or  BMP 
requirements  in  this  permit  operate  as 
limitations  on  effluent  discharges  that 
reflect  the  application  of  BAT/BCT.  This 
is  because  the  BMPs  identified  require 
the  use  of  source  control  technologies 
which,  in  the  context  of  these  general 
permits,  are  the  best  available  of  the 
technologies  economically  achievable 
(or  the  equivalent  BCT  finding).  See, 
e.g.,  NRDCv.  EPA.  822  F.2d  104. 122- 
23  P.C.  Cir.  1987)  (EPA  has  substantial 
discretion  to  impose  nonquantitative 
permit  requirements  pursuant  to  section 
402(a)(1)). 

1.  Prohibition  of  Non-storm  Water 
Discharges. 

Today's  proposed  general  permit  does 
not  authorize  non-storm  water 


discharges  that  are  mixed  with  storm 
water  except  as  provided  below.  Non- 
storm  water  discharges  that  are  intended 
to  be  authorized  under  today's  proposed 
permit  include  discharges  from  fire 
fighting  activities;  fire  hydrant 
flushings;  potable  water  soiuces, 
including  waterline  flushings;  irrigation 
drainage;  lawn  watering;  routine 
external  building  washdown  without 
detergents;  pavement  washwaters  where 
spills  or  leaks  of  toxic  or  hazardous 
materials  have  not  occurred  (unless  all 
spilled  material  has  been  removed)  and 
where  detergents  are  not  used;  air 
conditioning  condensate;  springs; 
uncontaminated  groimd  water;  and 
foundation  or  footing  drains  where 
flows  are  not  contaminated  wi^  process 
materials  such  as  solvents  that  are 
combined  with  storm  water  discharges 
associated  with  industrial  activity. 

To  be  authorized  under  the  proposed 
general  permit,  these  sources  of  non- 
storm  water  (except  flows  from  fijre 
fighting  activities)  must  be  identified  in 
the  storm  water  pollution  prevention 
plan  prepared  for  the  facihty.  (Plans  and 
other  plan  requirements  are  discussed 
in  more  detail  below).  Where  such 
discharges  occur,  the  plan  must  also 
identify  and  ensure  the  implementation 
of  appropriate  pollution  prevention 
measures  for  the  non-storm  water 
component(s)  of  the  discharge.  For 
example,  to  reduce  pollutants  in 
irrigation  drainage,  a  plan  could  identify 
low  maintenance  lawn  areas  that  do  not 
require  the  use  of  fertilizers  or 
herbicides;  for  higher  maintenance  lawn 
areas,  a  plan  could  identify  measures 
such  as  limiting  fertilizer  use  based  on 
seasonal  and  agronomic  considerations, 
decreasing  hei^icide  use  with  an 
integrated  pest  management  program, 
introducing  natural  vegetation  or  more 
hardy  species,  and  reducing  water  use 
(thereby  reducing  the  volume  of 
in^ation  drainage). 

Today's  proposed  permit  does  not 
require  pollution  prevention  measures 
to  be  identified  and  implemented  for 
non-storm  water  flows  from  fire-fighting 
activities  because  these  flows  wll 
generally  be  unplanned  emergency 
situations  where  it  is  necessary  to  take 
immediate  action  to  protect  the  public. 

The  prohibition  of^unpermitted  non- 
storm  water  discharges  in  this  proposed 
permit  ensures  that  non-storm  water 
discharges  (except  for  those  classes  of 
non-storm  water  discharges  that  are 
conditionally  authorized  in  part 
III.A.2.b.)  are  not  inadvertently 
authorized  by  this  permit.  Where  a 
storm  water  discharge  is  mixed  with 
non-storm  water  that  is  not  authorized 
by  today's  proposed  general  permit  or 
another  NPDES  permit,  the  discharger 
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should  submit  the  appropriate 
application  forms  (Forms  1,  2C,  and/or 
2£)  to  gain  permit  coverage  of  the  non- 
storni  water  portion  of  the  discharge. 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  and  Oil 

This  proposed  general  permit  provide 
that  the  discharge  of  hazardous 
substances  or  oil  from  a  facility  must  be 
eliminated  or  minimized  in  accordance 
with  the  storm  water  pollution  plan 
developed  for  the  facility.  Where  a 
permitted  storm  water  discharge 
contains  a  hazardous  substance  or  oil  in 
an  amount  equal  to  or  in  excess  of  a 
reporting  quantity  established  under  40 
CFR  part  117.  or  40  CFR  Part  302  during 
a  24*hour  period,  the  following  actions 
must  be  taken: 

•  Any  person  in  charge  of  the  facility 
is  required  to  notify  the  National 
Response  Center  (NRC)  (800-424-8802; 
in  the  Washington,  DC,  metropolitan 
area,  202-426  2675)  in  accordance  with 
the  requirements  of  40  CFR  part  117, 
and  40  CFR  part  302  as  soon  as  they 
have  knowledge  of  the  discharge. 

•  The  storm  water  pollution 
prevention  plan  for  the  facility  must  be 
modified  within  14  calendar  days  of 
knowledge  of  the  release  to  provide  a 
description  of  the  release,  an  account  of 
the  circumstances  leading  to  the  release, 
and  the  date  of  the  release.  In  addition, 
the  plan  must  be  reviewed  to  identify 
measures  to  prevent  the  reoccurrence  of 
such  releases  and  to  respond  to  such 
releases,  and  it  must  be  modified  where 
appropriate. 

•  Tne  permittee  must  also  submit  to 
EPA  within  14  calendar  days  of 
knowledge  of  the  release  a  written 
description  of  the  release  (including  the 
type  and  estimate  of  the  amount  of 
material  released),  the  date  that  such 
release  occurred,  the  circumstances 
leading  to  the  release,  and  steps  to  be 
taken  to  modify  the  pollution 
prevention  plan  for  the  facility. 

Anticipated  discharges  containing  a 
hazardous  substance  in  an  amount  equal 
to  or  in  excess  of  reporting  quantities 
are  those  caused  by  events  occurring 
within  the  scope  of  the  relevant 
operating  system.  Facilities  that  have 
more  than  1  anticipated  discharge  per 
year  containing  a  hazardous  substance 
in  an  amount  equal  to  or  in  excess  of  a 
reportable  quantity  are  required  to: 

•  Submit  notifications  for  the  first 
release  that  occurs  during  a  calendar 


year  (or  for  the  first  year  of  this  permit, 
after  submittal  of  an  NOI);  and 

•  Provide  a  written  description  in  the 
storm  water  pollution  prevention  plan 
of  the  dates  on  which  such  releases 
occurred,  the  type  and  estimate  of  the 
amount  of  material  released,  and  the 
circumstances  leading  to  the  release.  In 
addition,  the  pollution  prevention  plan 
must  address  measures  to  minimize 
such  releases. 

Where  a  discharge  of  a  hazardous 
substance  or  oil  in  excess  of  reporting 
quantities  is  caused  by  a  non-storm 
water  dischai^e  (e.g.,  a  spill  of  oil  into 
a  separate  storm  sewer),  that  discharge 
is  not  authorized  by  this  permit  and  the 
discharger  must  report  the  discharge  as 
required  under  40  CFR  part  110,  40  CFR 
part  117.  or  40  CFR  part  302.  In  the 
event  of  a  spill,  the  requirements  of 
Section  311  of  the  CWA  and  other 
applicable  provisions  of  Sections  301 
and  402  of  the  CWA  continue  to  apply. 
This  approach  is  consistent  with  the 
requirements  for  reporting  releases  of 
hazardous  substances  and  oil  that  make 
a  clear  distinction  between  hazardous 
substances  typically  found  in  storm 
water  discharges  and  those  associated 
with  spills  that  are  not  considered  part 
of  a  normal  storm  water  discharge  (see 
40CFRll7.12(d)(2)(i)). 

3.  Co-located  Industrial  Facilities 

Today's  proposed  general  permit 
addresses  storm  water  discharges  from 
industrial  activities  co-located  at  an 
industrial  facility  described  in  the 
eligibility  section  of  the  permit.  Co- 
located  industrial  activities  are  activities 
at  an  industrial  facility  that  support  the 
facihty's  primary  industrial  activity 
(e.g..  a  landfill  at  a  wood  treatment 
facility  or  a  vehicle  maintenance  garage 
at  a  food  manufacturer).  Co-located 
industrial  activities  are  authorized 
under  today's  proposed  general  permit 
provided  that  the  industrial  facility 
complies  with  the  pollution  prevention 
plan  and  monitoring  requirements  for 
each  co-located  activity  as  well  as  the 
pollution  prevention  plan  and 
monitoring  requirements  for  its  primary 
industrial  activity. 

Authorizing  co-located  discharges 
allows  industrial  facilities  to  develop 
pollution  prevention  plans  that  full 
address  all  industrial  activities  at  the 
site.  For  example,  if  a  wood  treatment 
facility  has  a  landfill,  the  pollution 
prevention  plan  requirements  for  the 


wood  treatment  facility  will  differ 
greatly  from  those  needed  for  a  landfill. 
Therefore,  by  authorizing  co-located 
industrial  activities,  the  wood  treatment 
facility  will  develop  a  pollution 
prevention  plan  to  meet  the 
requirements  addressing  the  storm 
water  discharges  from  the  wood 
treatment  facility  and  the  landfill.  The 
facility  is  also  subject  to  monitoring 
requirements  for  both  types  of  industrial 
activities  as  described  in  each 
applicable  section  of  the  permit.  By 
monitoring  the  discharges  from  the 
different  industrial  activities,  the  facility 
can  better  determine  the  effectiveness  of 
the  pollution  prevention  plan 
requirements  for  controlling  storm  water 
discharges  fit)m  all  activities. 

C.  Common  Pollution  Prevention  Plan 
Requirements 

All  facilities  intended  to  be  covered 
by  today's  proposed  general  permit  for 
storm  water  discharges  associated  with 
industrial  activity  must  prepare  and 
implement  a  storm  water  pollution 
prevention  plan.  The  storm  water 
permit  addresses  pollution  prevention 
plan  requirements  for  a  number  of 
categories  of  industries.  The  following  is 
a  discussion  of  the  baseline 
requirements  for  all  industries;  special 
requirements  for  storm  water  discharges 
associated  with  industrial  activity 
through  large  and  medium  municipal 
separate  storm  sewer  systems;  special 
requirements  for  facilities  subject  to 
EPCRA  Section  313  Reporting 
Requirements;  and  special  requirements 
for  facilities  with  outdoor  salt  storage 
piles.  These  are  the  permit  requirements 
which  apply  to  discharges  associated 
with  any  of  the  industrial  activities 
covered  by  today's  permit  These 
common  requirements  may  be  amended 
or  further  clarified  in  the  industry- 
specific  pollution  prevention  plan 
requirements.  Table  5  indicates  the 
location  of  the  industry-specific 
pollution  prevention  plans.  These 
industry-specific  requirements  are 
additive  for  facilities  where  co-located 
industrial  activities  ocmr.  For  example, 
if  a  facility  has  both  a  sand  and  gravel 
mining  operation  and  a  ready  mix 
concrete  manufacturing  operation,  then 
that  facility  is  subject  to  the  pollution 
prevention  plan  requirements  in  both 
Part  XI.E.3.  and  Part  XI.J.S.  of  the 
proposed  permit 
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Table  5.— Storm  Water  Pollution  PREVErfrioN  Plan  Requirements 


Industrial  activity 


Timbef  Products  Fadhties 

Paper  and  Allied  Products  Maoulacturir^g  faa\ittesZZZZZZZ."Z 

Chemrcal  and  AHied  Products  Manufacturing  Facilities 

Asphalt  Paving  and  Roofing  Materials  Manufacturers  and  Lubricant  Marwf^e^ 

Glass.  Clay,  Cement  Conaete.  and  Gypsum  Product  Manufacturing  Facilities 

Pnmary  Metals  Facihtws  

Metal  Mining  (Ore  Mintng  and  Dressing)  faculties  ZZZZZZZZZZZZ. 

Coal  Mines  and  Coal  Mining-Related  Facilities ZZ.ZZ..  

Oil  and  Gas  Extraction  Facilities ".""""""."""""" 

Mineral  Mining  and  Processing  Facilities ZZZZ!ZZZZZZ 

Hazardous  Waste  Treatment  Storage,  or  DispoMi  Fadlities "  " 

Landfills  and  Land  Application  Sites 

Autonxitxle  Salvage  Yards ZZZZZZZZ.  *'        *       * 

Scrap  and  Waste  Material  Processing  and  Recycling  Faciiities"! 

Steam  Electnc  Power  Generating  Facilities.  Including  Coal  Handling  Areas  "!I 


Fact  sheet 
section  de- 
scribing PPP 
requirements 


^!l!I!l®.^?®"f^  "  ^''"•P'^*^  Cleaning  Areas  at  Motor  Freight  Transp^tiw  Fi;Hifi^'s"PaVseIvie7^^^^ 

s^?^os^rs^•^rasraron^sr  ^  '--^^  "^-  T'^Zr.jiSeT^'z  ;ss 

S^a^K^tSfSSnirReX^'^^aT "!!:'"'*^  °^"'^  ^'  ^^'«'  Transportation  Facil^s 

Ve^le  Maintenance  Areas.  Equipment  Cleaning  Areas,  or  Deicing  Areas  "Lii^i^  at  ■AirT;i;^ii;;i^ii;;;;Fadii^ 

Treatment  Wof1« 

Food  arxl  Kindred  Products  Facilities ZZZZZZZ. 

Textile  Mills.  Apparel,  and  Other  Fabric  Product  itenuiiiirin^""F^^^  

Wood  and  Metal  Furniture  and  Fixture  Manufacturing  Facrtities  

Pnnting  and  Publtshing  Facilities  

Rubber.  Miscellaneous  Plastic  Products.  ^Ktei'eliii^  Miiiadiin^'^  

Leather  Tanning  and  Finishing  Facilities  " 

Fabricated  Metal  Products  Industry  ZZZZZZZ.  

cf^!!!!^  V^\  ^""*f^'^«  Tr;insporlation' E"iiiii^ril^fri^,"«  ■ciiiiiii^rci^"j^^^        

gSS.  ^"""'^^'••^'^  ^"^'^^^  ^^  Electncal  Equipment  and  Components.  P^^"^6^ 


VIIIA7 

Vllt.B.5 

VIII.C.6 

VIII.D.4 

VIILE.5 

VIII.F.6 

VIII.G.5 

VIII.H.4 

Vlll.1.5 

VIII.J.4 

VIII.K.S 

VIII.L5 

VIII.M.5 

VIII.N.5 

Vlll.0.5 

VIM.P.5 


VIII.Q.5 
VIII.R.6 
VIII.S.4 

VIII.T.5 

VIII.U.4 

VIII.V.5 

VIII.W.4 

VIII.X.5 

VIII.Y.4 

Villus 

VIII.AA.3 

VIIUB.5 

VIII^C.5 


Permit  sec- 
tion describ- 
ing PPP  re- 
quirements 


XI.A.3 

XI.B.3 

XI.C.4 

XI.D.3 

XI.E.3 

XI.F.3 

XI.G.3 

XI.H.3 

Xl.1.3 

XI.J.3 

XI.K.3 

XI.L.3 

XI.M.3 

XI.N.3 

Xl.0.3 

XI.P.3 


XI.Q.3 
XI.R.3 
XI.S.3 

XI.T.3 

XI.U.3 

XI.V.3 

XI.W.3 

XI.X.3 

XI.Y.3 

Xl^3 

XI.AA.3 

XI.AB.3 

XI.AC.3 


The  pollution  prevention  approach  in 
today's  proposed  general  permit  focuses 
on  two  major  objectives:  (1)  To  identify 
sources  of  pollution  potentially  affecting 
the  quality  of  storm  water  discharges 
associated  with  industrial  activity  from 
the  facility;  and  (2)  to  describe  and 
ensure  implementation  of  practices  to 
minimize  and  control  pollutants  in 
storm  water  discharges  associated  with 
industrial  activity  from  the  facility  and 
to  ensure  compliance  with  the  terms 
and  conditions  of  this  permit. 

The  storm  water  pollution  prevention 
plan  requirements  in  the  proposed 
general  permit  are  intended  to  facilitate 
a  process  whereby  the  operator  of  the 
industrial  faciUty  thoroughly  evaluates 
potential  pollution  sources  at  the  site 
and  selects  and  implements  appropriate 
measures  designed  to  prevent  or  control 
the  discharge  of  pollutants  in  storm 
water  runoff.  The  process  involves  the 
following  four  steps:  (1)  Formation  of  a 
team  of  qualified  plant  personnel  who 
will  be  resf>onsible  for  preparing  the 
plan  and  assisting  the  plant  manager  in 
its  implementation;  (2)  assessment  of 
potential  storm  water  pollution  sources; 
(3)  selection  and  implementation  of 


appropriate  management  practices  and 
controls;  and  (4)  periodic  evaluation  of 
the  effectiveness  of  the  plan  to  prevent 
storm  water  contamination  and  comply 
with  the  terms  and  conditions  of  this 
permit. 

EPA  believes  the  pollution  prevention 
approach  is  the  most  environmentally 
sound  and  cost-effective  way  to  control 
the  discharge  of  pollutants  in  storm 
water  runoff  from  industrial  facilities. 
This  position  is  supported  by  the  results 
of  a  comprehensive  technical  survey 
EPA  completed  in  1979.«  The  survey 
found  that  two  classes  of  management 
practices  are  generally  employed  at 
industries  to  control  the  nonroutine 
discharge  of  pollutants  fitjm  sources 
such  as  storm  water  runoff,  drainage 
from  raw  material  storage  and  waste 
disposal  areas,  and  discharges  fivm 
places  where  spills  or  leaks  have 
occurred.  The  first  class  of  management 
practices  includes  those  that  are  low  in 
cost,  applicable  to  a  broad  class  of 
industries  and  substances,  and  widely 
considered  essential  to  a  good  pollution 

•S«e  "Storm  Water  Management  for  Industrial 
Activities."  EPA.  Septemtwr  1992,  EPA-632-R-92- 
006. 


control  program.  Some  examples  of 
practices  in  this  class  are  good 
housekeeping,  employee  training,  and 
spill  response  and  prevention 
procedures.  The  second  class  includes 
management  practices  that  provide  a 
second  line  of  defense  against  the 
release  of  pollutants.  This  class 
addresses  containment,  mitigation,  and 
cleanup.  Since  publication  of  the  1979 
survey.  EPA  has  imposed  management 
practices  and  controls  in  NPDES 
permits  on  a  case-by-case  basis.  The 
Agency  also  has  continued  to  review  the 
appropriateness  and  effectiveness  of 
such  practices.9  as  well  as  the 
techniques  used  to  prevent  and  contain 


•For  example,  see  'Best  Management  Practices: 
Useful  Tools  for  Cleaning  Up."  Thion.  H.. 
Rogoshewski,  P..  1982.  Proceedings  of  the  1982 
Hazardous  Material  Spills  Conference:  "Tlie 
Chemical  Industries"  Approach  to  Spill 
Prevention."  Thompson,  C.  Goodier.  J.  1980. 
Proceedings  of  the  1980  National  Conference  of 
Control  of  Hazardous  Materials  Spills;  a  series  of 
EPA  memorandum  entitled  "Best  Management 
Practices  in  NPDES  Permits— Infomiation 
Memorandum,"  1983. 1985. 1986. 1987. 1988; 
Review  of  Emergency  Systems:  Report  to  Congress." 
EPA.  1988;  and  "Analysis  of  Implementing 
Permitting  Activities  for  Storm  Water  Discharges 
Associated  with  Industrial  Activity."  EPA.  1991. 
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oil  spills.io  Experience  with  these 
practices  and  controls  has  shown  that 
they  can  be  used  in  permits  to  reduce 
pollutants  in  storm  water  discharges  in 
a  cost-effective  manner.  EPA  has 
developed  guidance  entitled  "Storm 
Water  Management  for  Industrial 
Activities:  Developing  Pollution 
Prevention  Plans  and  Best  Management 
Practices."  September  1992.  to  assist 
permittees  in  developing  and 
implementing  pollution  prevention 
measures. 

1.  Pollution  Prevention  Team 

As  a  first  step  in  the  process  of 
developing  and  implementing  a  storm 
water  pollution  prevention  plan, 
permittees  would  be  required  to  identify 
a  qualified  individual  or  team  of 
individuals  to  be  responsible  for 
developing  the  plan  and  assisting  the 
facility  or  plant  manager  in  its 
implementation.  When  selecting 
members  of  the  team,  the  plant  manager 
should  draw  on  the  expertise  of  all 
relevant  departments  within  the  plant  to 
ensure  that  all  aspects  of  plant 
operations  are  considered  when  the 
plan  is  developed.  The  plan  must 
clearly  describe  the  responsibilities  of 
each  team  member  as  they  relate  to 
specific  components  of  the  plan.  In 
addition  to  enhancing  the  quality  of 
communication  between  team  members 
and  other  f)ersonnel,  clear  delineation  of 
responsibilities  will  ensure  that  every 
aspect  of  the  plan  is  addressed  by  a 
specified  individual  or  group  of 
individuals.  Pollution  Prevention  Teams 
may  consist  of  one  individual  where 
appropriate  (e.g..  in  certain  small 
businesses  with  limited  storm  water 
pollution  potential); 

2.  Description  of  Potential  Pollution 
Sources 

Each  storm  water  pollution 
prevention  plan  must  describe 
activities,  materials,  and  physical 
features  of  the  facility  that  may 
contribute  significant  amounts  of 
pollutants  to  storm  water  runoff  or. 
during  periods  of  dry  weather,  result  in 
pollutant  dischaj^es  through  the 
separate  storm  sewers  or  storm  water 
drainage  systems  that  drain  the  facility. 
This  assessment  of  storm  water 
pollution  risk  will  support  subsequent 
efforts  to  identify  and  set  priorities  for 
necessary  changes  in  materials, 
materials  management  practices,  or  site 
features,  as  well  as  aid  in  the  selection 
of  appropriate  structural  and 


nonstnictxiral  control  techniques.  The 
permit  proposes  that  plans  must 
describe  the  following  elements: 

a.  Drainage.  The  plan  must  contain  a 
map  of  the  site  that  shows  the  pattern 
of  storm  water  drainage,  structural 
features  that  control  pollutants  in 
runoff,!*  surface  water  bodies 
(including  wetlands),  places  where 
significant  materials  i^  are  exposed  to 
rainfall  and  runoff,  and  locations  of 
major  spills  and  leaks  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
this  permit.  The  map  also  must  show 
areas  where  the  following  activities  take 
place:  fueling,  vehicle  and  equipment 
maintenance  and/or  cleaning,  loading 
and  unloading,  material  storage 
(including  tanks  or  other  vessels  used 
for  liquid  or  waste  storage),  material 
processing,  and  waste  disposal  For 
areas  of  the  facility  that  generate  storm 
water  discharges  with  a  reasonable 
potential  to  contain  significant  amounts 
of  pollutants,  the  map  must  indicate  the 
probable  direction  of  storm  water  flow 
and  the  pollutants  likely  to  be  in  the 
discharge.  Flows  with  a  significant 

EotentiaJ  to  cause  soil  erosion  also  must 
9  identified. 

EPA  requests  comment  on  whether 
the  permit  should  require  that  the  site 
map  indicate  the  outfall  locations, 
sampling  locations,  and  types  of 
discharges  contained  in  the  outfalls 
(e.g.,  storm  water  and  air  conditioner 
condensate). 

6.  Inventory  of  exposed  materials. 
Facility  operators  are  required  to 
carefully  conduct  an  inspection  of  the 
site  and  related  records  to  identify 
significant  materials  that  are  or  may  be 
exposed  to  storm  water.  The  inventory 
must  address  materials  that  within  3 
years  prior  to  the  effective  date  of  the 
permit  have  been  handled,  stored, 
processed,  treated,  or  disposed  of  in  a 
maimer  to  allow  exposure  to  storm 
water.  Findings  of  the  inventory  must  be 
documented  in  detail  in  the  pollution 
prevention  plan.  At  a  minimimi.  the 
plan  must  describe  the  method  and 
location  of  onsite  storage  or  disposal; 
practices  used  to  minimize  contact  of 
materials  with  rainfall  and  runoff; 


"See  for  example.  "The  Oil  Spill  Prevention, 
Control  and  Countenneasures  Program  Task  Force 
Report."  EPA,  1988;  and  •'Guidance  Manual  for  the 
Development  of  an  Accidental  Spill  Prevention 
Program."  prepared  by  SAIC  for  EPA,  1986. 


<<  Nonstructural  features  such  as  grass  swales  and 
vegetative  buffer  strips  also  should  be  shown. 

"Significant  materials  include,  but  are  not 
limited  to  the  following:  raw  materials:  fuels; 
solvents,  detergents,  and  plastic  pellets:  finished 
materials,  such  as  metallic  products:  raw  materials 
used  in  food  processing  or  production:  hazardous 
substances  designated  under  Section  101(14)  of  the 
Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  (CERCLA):  any 
chemical  the  facility  is  required  to  report  pursuant 
to  EPCRA  Section  313;  fertilizers;  pesticides;  and 
waste  products,  such  as  ashes,  slag,  and  sludge  that 
have  the  potential  to  be  released  with  storm  water 
discharges.  (See  40  CFR  122.26(b)(8)). 


existing  structural  and  nonstructural 
controls  that  reduce  pollutants  in 
runoff;  and  any  treatment  the  runoff 
receives  before  it  is  discharged  to 
surface  waters  or  a  separate  storm  sewer 
system-  The  description  must  be 
updated  whenever  there  is  a  significant 
change  in  the  types  or  amounts  of 
materials,  or  material  management 
practices,  that  may  affect  the  exposure 
of  materials  to  storm  water. 

c.  Significant  spills  and  leaks.  The 
plan  must  include  a  hst  of  any 
significant  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
the  j>ermiL  Significant  spills  include, 
but  are  not  limited  to,  releases  of  oil  or 
hazardous  substances  in  excess  of 
quantities  that  are  reportable  under 
Section  311  of  CWA  (see  40  CFR  110.10 
and  40  CFR  117.21)  or  Section  102  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  (see  40  CFR  302.4). 
Significant  spills  may  also  include 
releases  of  oil  or  hazardous  substances 
that  are  not  in  excess  of  reporting 
requirements  and  releases  of  materials 
that  are  not  classified  as  oil  or  a 
hazardous  substance. 

The  listing  should  include  a 
description  of  the  causes  of  each  spill  or 
leak,  the  actions  taken  to  respond  to 
each  release,  and  the  actions  taken  to 
prevent  similar  such  spills  or  leaks  in 
the  future.  This  effort  will  aid  the 
facility  operator  as  she  or  he  examines 
existing  spill  prevention  and  response 
procedures  and  develops  any  additional 
procedures  necessary  to  fulfill  the 
requirements  of  Part  XI.  of  this  permit 

d.  Non-storm  water  discharges.  Each 
pollution  prevention  plan  must  include 
a  certification,  signed  by  an  authorized 
individual,  that  discharges  from  the  site 
have  been  tested  or  evaluated  for  the 
presence  of  non-storm  water  discharges. 
The  certification  must  describe  possible 
significant  sources  of  non-storm  water, 
the  results  of  any  test  and/or  evaluation 
conducted  to  detect  such  discharges,  the 
test  method  or  evaluation  criteria  used, 
the  dates  on  which  tests  or  evaluations 
were  performed,  and  the  onsite  drainage 
points  directly  observed  during  the  test 
or  evaluation.  Acceptable  test  or 
evaluation  techniques  include  dye  tests, 
television  surveillance,  observation  of 
outfalls  or  other  appropriate  locations 
during  dry  weather,  water  balance 
calculations,  and  analysis  of  piping  and 
drainage  schematics. is 


>>In  general,  smoke  tests  should  not  be  used  for 
evaluating  the  discharge  of  non-storm  water  to  • 
separate  storm  sewer  as  many  sources  of  non-storm 
water  typically  p&u  through  a  trap  that  would  limit 
the  effectiveness  of  the  smoke  test 
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Except  for  flows  that  originate  from 
fire  fighting  activities,  sources  of  non- 
storm  water  that  are  specifically 
identified  in  the  permit  as  being  eligible 
for  authorization  under  the  general 
permit  must  be  identified  in  the  plan. 
Pollution  prevention  plans  must 
identify  and  ensure  the  implementation 
of  appropriate  pollution  prevention 
measures  for  the  non-storm  water 
discharge. 

EPA  recognizes  that  certification  may 
not  be  feasible  where  facility  personnel 
do  not  have  access  to  an  outfall, 
manhole,  or  other  point  of  access  to  the 
conduit  that  ultimately  receives  the 
discharge.  In  such  cases,  the  plan  must 
describe  why  certification  was  not 
feasible.  Permittees  who  are  not  able  to 
certify  that  discharges  have  been  tested 
or  evaluated  must  notify  the  Director  in 
accordance  with  Part  XI.  of  the  permit. 
EPA  requests  comment  as  to  whether 
the  permit  should  require  facilities  to 
prepare  an  inventory  of  outfalls  that 
indicates  the  types  of  non-storm  water 
discharges  contained  in  the  outfall  (e.g.. 
process  wastewater,  air  conditioner 
condensate,  boiler  blowdown,  etc)  and 
the  numbers  of  the  NPDES  permits  to 
which  the  outfall  is  subject 

e.  Samphng  data.  Any  existing  data 
on  the  quality  or  quantity  of  storm  water 
discharges  from  the  facility  must  be 
described  in  the  plan,  including  data 
collected  for  part  2  of  the  group 
application  process.  These  data  may  be 
useful  for  locating  areas  th.  t  have 
contributed  pollutants  to  storm  water. 
The  description  should  include  a 
discussion  of  the  methods  used  to 
collect  and  analyze  the  data.  Sample 
collection  points  should  be  identified  in 
the  plan  and  shown  on  the  site  map. 
/.  Sunimary  of  potential  pollutant 
sources.  The  description  of  potential 
pollution  sources  culminates  in  a 
narrative  assessment  of  the  risk 
potential  that  sources  ofpoUuUon  pose 
to  storm  water  quality.  This  assessment 
should  clearly  point  to  activities, 
materials,  and  physical  features  of  the 
facility  tliat  have  a  reasonable  potential 
to  contribute  significant  amounts  of 
pollutants  to  storm  water.  Any  such 
activities,  materials,  or  features  must  be 
addressed  by  the  measures  and  controls 
subsequently  described  in  the  plan.  In 
conducting  the  assessment,  the  facility 
operator  must  consider  the  following 
activities:  loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing' 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  pracUces.  The  assessment  must 
list  any  significant  pollution  sources  at 
the  site  and  identify  the  pollutant 
parameter  or  parameters  (i.e.. 


biochemical  oxygen  demand,  suspended 
sohds,  etc)  associated  with  each  source. 

3.  Measures  and  Controls 

Following  completion  of  the  source 
identification  and  assessment  phase,  the 
permit  proposes  that  the  permittee  must 
evaluate,  select,  and  describe  the 
pollution  prevention  measures,  best 
management  practices  (BMPs),  and 
other  controls  that  will  be  implemented 
at  the  facihty.  BMPs  include  processes, 
procedures,  schedules  of  activities, 
prohibitions  on  practices,  and  other 
management  practices  that  prevent  or 
reduce  the  discharge  of  pollutants  in 
storm  water  runoff. 

EPA  emphasizes  the  implementation 
of  pollution  prevention  measures  and 
BMPs  that  reduce  possible  pollutant 
discharges  at  the  source.  Source 
reduction  measures  include,  among 
others,  preventive  maintenance, 
diemical  substitution,  spill  prevention, 
good  housekeeping,  training,  and  proper 
materials  management.  Where  such 
practices  are  not  appropriate  to  a 
particular  source  or  do  not  effectively 
reduce  pollutant  discharges,  EPA 
supports  the  use  of  source  control 
measures  and  BMPs  such  as  material 
segregation  or  covering,  water  diversion, 
and  dust  control  Like  source  reduction 
measures,  source  control  measures  and 
BMPs  are  intended  to  keep  pollutants 
out  of  storm  water.  The  remaining 
classes  of  BMPs.  which  involve 
recycling  or  treatment  of  storm  water, 
allow  the  reuse  of  storm  water  or 
attempt  to  lower  pollutant 
concentrations  prior  to  discharge. 

The  pollution  prevention  plan  must 
discuss  the  reasons  each  selected 
control  or  practice  is  appropriate  for  the 
facility  and  how  each  will  address  one 
or  more  of  the  potential  pollution 
sources  identified  in  the  plan.  The  plan 
also  must  include  a  schedule  specifying 
the  time  or  times  during  which  each 
control  or  practice  will  be  implemented. 
In  addition,  the  plan  should  discuss 
ways  in  which  the  controls  and 
practices  relate  to  one  another  and, 
when  taken  as  a  whole,  produce  an 
integrated  and  consistent  approach  for 
preventing  or  controlling  potential 
storm  water  contamination  problems. 
The  permit  proposes  that  the  portion  of 
the  plan  that  describes  the  measures  and 
controls  must  address  the  following 
minimum  components. 

a.  Good  housekeeping.  Good 
housekeeping  involves  using  common 
sense  to  identify  ways  to  maintain  a 
clean  and  orderly  facility  and  keep 
contaminants  out  of  separate  storm 
sewers.  It  includes  establishing 
protocols  to  reduce  the  possibility  of 
mishandling  chemicals  or  equipment 


and  training  employees  in  good 
housekeeping  techniques.  These 
protocols  must  be  described  in  the  plan 
and  communicated  to  appropriate  plant 
personnel. 

b.  Preventive  maintenance.  Permittees 
must  develop  a  preventive  maintenance 
program  that  involves  regular  inspection 
and  maintenance  of  storm  water 
management  devices  and  other 
equipment  and  systems.  The  program 
description  should  identify  the  devices, 
equipment,  and  systems  that  will  be 
inspected;  provide  a  schedule  for 
inspections  and  tests;  and  address 
appropriate  adjustment,  cleaning, 
repair,  or  replacement  of  devices, 
eqwpment.  and  systems.  For  storm 
water  management  devices  such  as 
catch  basins  and  oil/water  separators, 
the  preventive  maintenance  program 
should  provide  for  periodic  removal  of 
debris  to  ensure  that  the  devices  are 
operating  efficiently.  For  other 
equipment  and  systems,  the  program 
should  reveal  and  enable  the  correction 
of  conditions  that  could  cause 
breakdowns  or  failures  that  may  result 
in  the  release  of  pollutants. 

c.  Spill  prevention  and  response 
procedures.  Based  on  an  assessment  of 
possible  spill  scenarios,  permittees  must 
specify  appropriate  material  handUng 
procedures,  storage  requirements, 
containment  or  diversion  equipment, 
and  spill  cleanup  procedures  that  will 
minimize  the  potential  for  spills  and  in 
the  event  of  a  spill  enable  proper  and 
timely  response.  Areas  and  activities 
that  typically  pose  a  high  risk  for  spills 
include  loading  and  unloading  areas, 
storage  areas,  process  activities,  and 
waste  disposal  activities.  These 
activities  and  areas,  and  their 
accompanying  drainage  points,  must  be 
described  in  the  plan.  For  a  spill 
prevention  and  response  program  to  be 
effective,  employees  should  clearly 
understand  the  proper  procedures  and 
requirements  and  have  the  equipment 
necessary  to  respond  to  spills. 

d.  Inspections.  In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation,  quahfied  facihty  personnel 
must  be  identified  to  inspect  designated 
equipment  and  areas  of  the  facihty  at 
appropriate  intervals  specified  in  the 
plan.  A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  Records  of 
inspections  must  be  maintained. 

e.  Employee  training.  The  pollution 
prevention  plan  must  describe  a 
program  for  informing  personnel  at  all 
levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan.  The 
traming  program  should  address  topics 
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such  as  good  housekeeping,  materials 
management,  and  spill  response 
procedures.  A  schedule  for  conducting 
training  must  be  provided  in  the  plan. 
Where  appropriate,  contractor  personnel 
also  must  be  trained  in  relevant  aspects 
of  storm  water  pollution  prevention. 
Several  sections  in  Part  XI.  of  today's 
permit  specify  a  minimum  frequency  for 
training.  Others  indicate  that  training  is 
to  be  conducted  at  an  appropriate 
interval.  EPA  requests  comment  as  to 
whether  a  minimum  training  frequency 
of  once  per  year  should  be  specified  for 
all  industry  sectors. 

/.  Recordkeeping  and  internal 
reporting  procedures.  The  pollution 
prevention  plan  must  describe 
procedures  for  developing  and  retaining 
records  on  the  status  and  effectiveness 
of  plan  implementation.  At  a  minimum, 
records  must  address  spills,  monitoring, 
and  inspection  and  maintenance 
activities.  The  plan  also  must  describe 
a  system  that  enables  timely  reporting  of 
storm  water  management-related 
information  to  appropriate  plant 
personnel. 

5.  Sediment  and  emsion  control.  The 
lution  prevention  plan  must  identify 
areas  that,  due  to  topography,  activities, 
soils,  cover  materials,  or  other  factors 
have  a  high  potential  for  significant  soil 
erosion.  The  plan  must  identify 
measures  that  will  be  implemented  to 
limit  erosion  in  these  areas. 

h.  Management  of  runoff.  The  plan 
must  contain  a  narrative  evaluation  of 
the  appropriateness  of  traditional  storm 
water  management  practices  (i.e., 
practices  other  than  those  that  control 
pollutant  sources)  that  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  so  as  to  reduce  the  discharge  of 
pollutants.  Appropriate  measures  may 
include,  among  others,  vegetative 
swales,  collection  and  reuse  of  storm 
water,  inlet  controls,  snow  management, 
infiltration  devices,  and  wet  detention/ 
retention  basins. 

Based  on  the  results  of  the  evaluation, 
the  plan  must  identify  practices  that  the 
permittee  determines  are  reasonable  and 
appropriate  for  the  facility.  The  plan 
also  should  describe  the  particular 
pollutant  source  area  or  activity  to  be 
controlled  by  each  storm  water 
management  practice.  Reasonable  and 
appropriate  practices  must  be 
implemented  and  maintained  according 
to  the  provisions  prescribed  in  the  plan. 

In  selecting  storm  water  management 
measures,  it  is  important  to  consider  the 
potential  effects  of  each  method  on 
other  water  resources,  such  as  ground 
water.  Although  storm  water  pollution 
prevention  plans  primarily  focus  on 
storm  water  management,  facilities  must 
also  consider  potential  ground  water 


pollution  problems  and  take  appropriate 
steps  to  avoid  adversely  impacting 
ground  water  quality.  For  example,  if 
the  water  table  is  unusually  high  in  an 
area,  an  infiltration  pond  may 
contaminate  a  ground  water  source 
unless  special  preventive  measures  are 
taken.  Under  EPA's  July  1991  Ground 
Water  Protection  Strategy,  States  are 
encouraged  to  develop  Comprehensive 
State  Ground  Water  Protection  Programs 
(CSGWPP).  Efforts  to  control  storm 
water  should  be  compatible  with  State 
ground  water  objectives  as  reflected  in 
CSGWTPs. 

4.  Comprehensive  Site  Compliance 
Evaluation 

The  permit  proposes  that  storm  water 
pollution  prevention  plan  must  describe 
the  scope  and  content  of  comprehensive 
site  inspections  that  qualified  personnel 
will  conduct  to  (1)  confirm  the  accuracy 
of  the  description  of  potential  pollution 
sources  contained  in  the  plan,  (2) 
determine  the  effectiveness  of  the  plan, 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  the  permit.  The 
plan  must  indicate  the  frequency  of 
such  evaluations  which  in  most  cases 
must  be  at  least  once  a  year.**  The 
individual  or  individuals  who  will 
conduct  the  inspections  must  be 
identified  in  the  plan  and  should  be 
members  of  the  pollution  prevention 
team.  Material  handling  and  storage 
areas  and  other  potential  sources  of 
pollution  must  be  visually  inspected  for 
evidence  of  actual  or  potential  pollutant 
discharges  to  the  drainage  system. 
Inspectors  also  must  observe  erosion 
controls  and  structural  storm  water 
management  devices  to  ensure  that  each 
is  operating  correctly.  Equipment 
needed  to  implement  the  pollution 
prevention  plan,  such  as  that  used 
during  spill  response  activities,  must  be 
inspected  to  confirm  that  it  is  in  proper 
working  order. 

The  results  of  each  site  inspection 
must  be  documented  in  a  report  signed 
by  an  authorized  company  official.  The 
report  must  describe  the  scope  of  the 
inspection,  the  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
and  any  major  observations  relating  to 
implementation  of  the  storm  water 
pollution  prevention  plan.  Inspection 
reports  must  be  retained  for  at  least  3 
years  after  the  date  that  the  permit 


expires.  Based  on  the  results  of  each 
inspection,  the  description  in  the  plan 
of  potential  pollution  sources  and 
measures  and  controls  must  be  revised 
as  appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

D.  Special  Requirements 

1.  Special  Requirements  for  Storm 
Water  Discharges  Associated  With 
Industrial  Activity  Through  Large  and 
Medium  Municipal  Separate  Storm 
Sewer  Systems 

Permittees  that  discharge  storm  water 
associated  with  industrial  activity 
through  large  or  medium  municipal 
separate  storm  sewer  systems  •■''  are 
required  to  submit  notification  of  the 
discharge  to  the  operator  of  the 
municipal  separate  storm  sewer  system. 
A  list  of  these  systems  is  provided  in 
Addendum  D  of  the  permit. 

Facilities  covered  oy  this  permit  must 
comply  with  applicable  requirements  in 
municipal  storm  water  management 
programs  developed  under  IsS'DES 
permits  issued  for  the  discharge  of  the 
municipal  separate  storm  sewer  system 
that  receives  the  facility's  discharge, 
provided  the  discharger  has  been 
notified  of  such  conditions.  In  addition, 
permittees  that  discharge  storm  water 
associated  with  industrial  activity 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  must  make 
their  pollution  prevention  plans 
available  to  the  municipal  operator  of 
the  system  upon  request  by  the 
municipal  operator. 

2.  Special  Requirements  for  Storm 
Water  Discharges  Associated  With 
Industrial  Activity  From  Facilities 
Subject  to  EPCRA  Section  313 
Requirements 

Today's  permit  proposes  special 
requirements  for  certain  permittees 
subject  to  reporting  requirements  under 
Section  313  of  the  EPCRA  (also  known 
as  Title  III  of  the  Superfund 
AmendmentsAnd  Reauthorization  Act 
(SARA)).  EPCRA  Section  313  requires 
operators  of  certain  facilities  that 
manufacture  (including  import), 
process,  or  otherwise  use  listed  toxic 
chemicals  to  report  annually  their 
releases  of  those  chemicals  to  any 


■'Where  annual  site  inspections  are  shown  in  the 
plan  to  be  impractical  for  inactive  mining  sites,  due 
to  remote  location  and  inaccessibility,  site 
inspections  must  be  conducted  at  least  once  every 
3  years.  However,  at  least  one  inspection  must  take 
place  before  October  1. 1994.  For  mining  sites  that 
become  inactive  after  October  1. 1994.  the  first  site 
inspection  must  take  place  on  the  date  2  years  after 
such  a  site  becomes  inactive. 


■<  Large  and  medium  municipal  separate  storm 
sewer  systems  are  systems  located  in  an 
incorporated  city  with  a  population  of  100.000  or 
more,  or  in  a  county  identified  as  having  a  large  or 
medium  system  (see  40  CFR  122.26(b)  (4)  and  (7) 
and  Appendices  F  through  1  to  Part  122).  A  list  of 
these  municipalities  is  provided  in  Addendum  D  to 
the  permit. 
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environmental  media.  Listed  toxic 
chemicals  include  more  than  300 
chemicals  listed  at  40  CFR  part  372. 
The  criteria  for  liacihties  Utat  must 
report  under  Section  313  are  given  at  40 
CFR  372.22.  A  facility  is  subject  to  the 
annual  reporting  provisions  of  Section 
313  if  it  meets  all  three  of  the  following 
criteria  for  a  calendar  year: 

•  It  is  included  in  SIC  codes  20 
through  39; 

•  It  has  10  or  more  full-time 
employees;  and 

•  It  manufactures  (including  imports), 
processes,  or  otherwise  uses  a  chemical 
listed  in  40  CFR  372.65  in  amounts 
greater  than  the  "threshold"  quantities 
specified  in  40  CFR  372.25. 

There  are  more  than  300  individually 
listed  Section  313  chemicals,  as  well  as 
20  categories  of  Toxic  Release  Inventory 
(TRI)  chemicals  for  which  reporting  is 
required.  EPA  has  the  authority  to  add 
to  and  delete  from  this  list.  The  Agency 
has  identified  approximately  175 
chemicals  that  it  is  classifying  for  the 
purposes  of  this  general  permit  as 
"Section  313  water  priority  chemicals." 
For  the  purposes  of  this  proposed 
permit.  Section  313  water  priority 
chemicals  are  defined  as  chemicals  or 
chemical  categories  that  (1)  are  listed  at 
40  CFR  372.65  pursuant  to  EPCRA 
Section  313;  (2)  are  manufactured, 
processed,  or  otherwise  used  at  or  above 
threshold  levels  at  a  facility  subject  to 
EPCRA  Section  313  reporting 
requirements;  and  (3)  meet  at  least  one 
of  the  following  criteria:  (i)  Are  listed  in 
Appendix  D  of  40  CFR  Part  122  on 
either  Table  n  (organic  priority 
pollutants).  Table  III  (certain  metals, 
cyanides,  and  phenols),  or  Table  V 
(certain  toxic  pollutants  and  hazardous 
substances):  (ii)  are  listed  as  a  hazardous 
substance  pursuant  to  Section 
311(b)(2)(A)  of  the  CWA  at  40  CFR 
116.4;  or  (iii)  are  pollutants  for  which 
EPA  has  published  acute  or  chronic 
toxicity  criteria.  A  list  of  the  water 
priority  chemicals  is  provided  in 
Addendum  F  to  the  permit. 

EPA  requests  comment  as  to  whether 
it  would  be  appropriate  to  extend  these 
special  requirements  to  all  facilities  that 
store  liquid  chemicals  in  above-ground 
tanks,  or  handle  liquid  chemicals  in 
areas  exposed  to  precipitation. 

a.  Summary  of  special  requirements. 
The  special  requirements  in  today's 
permit  for  facilities  subject  to  reportirig 
requirements  under  EPCRA  Section  313 
for  a  water  priority  chemical  state  that 
storm  water  pollution  prevention  plcuis, 
in  addition  to  the  baseline  requirements 
for  plans,  must  contain  special 
provisions  addressing  areas  where 
Section  313  water  priority  chemicals  are 
stored,  processed,  or  otherwise  handled. 


These  requirements  reflect  the  Best 
Available  Technology  for  controlling 
discharges  of  water  priority  chemicals 
in  storm  water.  The  permit  provides  that 
appropriate  containment,  drainage 
control,  and/or  diversionary  structures 
must  be  provided  for  such  areas.  At  a 
minimum,  one  of  the  following 
preventive  systems  or  its  equivalent 
must  be  used: 

•  Curbing,  culverting,  gutters,  sewers, 
or  other  forms  of  drainage  control  to 
prevent  or  minimize  the  potential  for 
storm  water  nmon  to  come  into  contact 
with  significant  sources  of  pollutants;  or 

•  Roofs,  covers,  or  other  forms  of 
appropriate  protection  to  prevent 
storage  piles  from  exposure  to  storm 
water  and  wind. 

In  addition,  the  permit  establishes 
requirements  for  priority  areas  of  the 
facility.  Priority  areas  of  the  facility 
include  the  following: 

•  Liquid  storage  areas  where  storm 
water  comes  into  contact  with  any 
equipment,  tank,  container,  or  other 
vessel  used  for  Section  313  water 
priority  chemicals; 

•  Material  storage  areas  for  Section 
313  water  priority  chemicals  other  than 
liquids; 

•  Truck  and  rail  car  loading  and 
unloading  areas  for  liquid  Section  313 
water  priority  chemicals;  and 

•  Areas  where  Section  313  water 
priority  chemicals  are  transferred, 
processed,  or  otherwise  handled. 

The  permit  provides  that  site  runoff 
from  other  industrial  areas  of  the  facility 
that  may  contain  Section  313  water 
priority  chemicals  or  spills  of  Section 
313  water  priority  chemicals  must 
incorporate  the  necessary  drainage  or 
other  control  features  to  prevent  the 
discharge  of  spilled  or  improperly 
disposed  material  and  to  ensure  the 
mitigation  of  pollutants  in  nmoff  or 
leachate.  The  permit  also  establishes 
special  requirements  for  preventive 
maintenance  and  good  housekeeping, 
facility  security,  and  employee  training. 

Storm  water  pollution  prevention 
plans  for  facilities  subject  to  these 
special  requirements  must  be  reviewed 
and  certified  by  a  Registered 
Professional  Engineer  (PE).  The  PE  must 
be  able  to  certify  that  the  storm  water 
pollution  prevention  plan  has  been 
prepared  in  accordance  with  good 
engineering  practices.  The  PE  must 
personally  examine  the  facility  and  be 
familiar  with  the  requirements  of 
today's  permit  before  making  a 
certification.  The  permit  requires  that  a 
certification  be  made  every  3  years. 
Where  significant  modifications  are 
made  to  the  facility,  such  as  the 
addition  of  material  handling  areas  or 
chemical  storage  units,  permittees  are 


required  to  obtain  an  additional  PE 
certification  as  soon  as  practicable.  The 
certifications  do  not  relieve  the 
discharger  of  the  duty  to  prepare  and 
implement  fully  a  storm  water  pollution 
prevention  plan  that  is  in  acconiance 
with  the  permit.  EPA  requests  comment 
on  whether  individuals  other  than 
Professional  Engineers  should  be 
allowed  to  certify  storm  water  pollution 
prevention  plans;  for  example, 
individuals  who  have  completed 
approved  courses  in  storm  water 
pollution  prevention. 

b.  Requirements  for  priority  areas. 
The  permit  provides  that  drainage  from 
priority  areas  should  be  restrained  by 
valves  or  other  positive  means  to 
prevent  the  discharge  of  a  spill  or  other 
excessive  leakage  of  Section  313  water 
priority  chemicals.  Where  containment 
units  are  employed,  such  units  may  be 
emptied  by  pumps  or  ejectors;  however, 
these  must  be  manually  activated. 
Flapper-type  drain  valves  must  not  be 
used  to  drain  containment  areas,  as 
these  will  not  effectively  control  spills. 
Valves  used  for  the  drainage  of 
containment  areas  should,  as  far  as  is 
practical,  be  of  manual,  open-and-closed 
design.  If  facility  drainage  does  not  meet 
these  requirements,  the  final  discharge 
conveyance  of  all  in-facility  storm 
sewers  must  be  equipp)ed  to  be 
equivalent  with  a  diversion  system  that 
could,  in  the  event  of  an  uncontrolled 
spill  of  Section  313  water  priority 
chemicals,  return  the  spilled  material  or 
contaminated  storm  water  to  the  facility. 
Records  must  be  kept  of  the  frequency 
and  estimated  volume  (in  gallons)  of 
discharges  from  containment  areas. 

Additional  special  requirements  are 
related  to  the  types  of  industrial 
activities  that  occur  within  the  priority 
area.  These  requirements  are 
summarized  below: 

•  Liquid  Storage  Areas— Where  storm 
water  comes  into  contact  with  any 
equipment,  tank,  container,  or  other 
vessel  used  for  Section  313  water 
priority  chemicals,  the  material  and 
construction  of  tanks  or  containers  used 
for  the  storage  of  a  Section  313  water 
priority  chemical  must  be  compatible 
with  the  material  stored  and  conditions 
of  storage,  such  as  pressure  and 
temperature.  Liquid  storage  areas  for 
Section  313  water  priority  chemicals 
must  be  operated  to  minimize 
discharges  of  Section  313  chemicals. 
Appropriate  measures  to  minimize 
discharges  of  Section  313  chemicals 
may  include  secondary  containment 
provided  for  at  least  the  entire  contents 
of  the  largest  single  tank  plus  sufficient 
freeboard  to  allow  for  precipitation,  a 
strong  spill  contingency  and  integrity 
testing  plan,  and/or  other  equivalent 
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meajsures.  A  strong  spill  contingency 
plan  would  typically  contain,  at  a 
minimum,  a  description  of  response 
plans,  personnel  needs,  and  methods  of 
mechanical  containment  (such  as  use  of 
sorbents,  booms,  collection  devices, 
etc.).  steps  to  take  for  removal  of  spill 
chemicals  or  materials,  and  procedures 
to  ensure  access  to  and  availability  of 
sorbents  and  other  equipment.  The 
testing  component  of  the  plan  would 
provide  for  conducting  integrity  testing 
of  storage  tanks  at  set  intervals  such  as 
once  every  5  years,  and  conducting 
integrity  and  leak  testing  of  valves  and 
piping  at  a  minimum  frequency,  such  as 
once  per  year.  In  addition,  a  strong  plan 
would  include  a  written  and  actual 
comniitnient  of  manpower,  equipment 
and  materials  required  to  comply  with 
the  permit  and  to  expeditiously  control 
and  remove  any  quantity  of  spilled  or 
leaked  chemicals  that  may  resuh  in  a 
to.xic  discharge. 

•  Other  Material  Storage  Areas — 
Material  storage  areas  for  Section  313 
water  priority  chemicals  other  than 
liquids  that  are  subject  to  runoff, 
leaching,  or  wind  must  incorporate 
drainage  or  other  control  features  to 
minimize  the  discharge  of  Section  313 
water  priority  chemicals  by  reducing 
storm  water  contact  with  Section  313 
water  priority  chemicals. 

•  TrucJt  and  Rail  Car  Loading  and 
Unloading  Areas — Truck  and  rail  car 
loading  and  unloading  areas  for  liquid 
Section  313  water  priority  chemicals 
must  be  operated  to  minimize 
discharges  of  Section  313  water  priority 
chemicals.  Appropriate  measures  to 
minimize  discharges  of  Section  313 
chemicals  may  include  the  placement 
and  maintenance  of  drip  pans 
(including  the  proper  disposal  of 
materials  collected  in  the  drip  pans) 
where  spillage  may  occur  (such  as  hose 
connections,  hose  reels,  and  filler 
nozzles)  when  making  and  breaking 
hose  connections;  a  strong  spill 


contingency  and  integrity  testing  plan; 
and/or  other  equivalent  measures. 

•  Other  Transfer,  Process,  or 
Handling  Areas — Processing  equipment 
and  materials  handling  equipment  must 
be  operated  to  minimize  discharges  of 
Section  313  water  priority  chemicals. 
Materials  used  in  piping  and  equipment 
must  be  compatible  with  the  substances 
handled.  Drainage  from  process  and 
materials  handling  areas  must  minimize 
storm  water  contact  with  Section  313 
water  priority  chemicals.  Additional 
protection  such  as  covers  or  guards  to 
prevent  exposure  to  wind,  spraying  or 
releases  from  pressure  relief  vents  to 
prevent  a  discharge  of  Section  313  water 
priority  chemicals  to  the  drainage 
system,  and  overhangs  or  door  skirts  to 
enclose  trailer  ends  at  truck  loading/ 
unloading  docks  must  be  provided  as 
appropriate.  Visual  inspections  or  leak 
tests  must  be  provided  for  overhead 
piping  conveying  Section  313  water 
priority  chemicals  without  secondary 
containment. 

3.  Special  Requirements  for  Storm 
Water  Discharges  Associated  with 
Industrial  Activity  from  Salt  Storage 
Facilities 

Today's  general  permit  contains 
special  requirements  for  storm  water 
discharges  associated  with  industrial 
activity  from  salt  storage  facilities. 
Storage  piles  of  salt  used  for  deicing  or 
other  commercial  or  industrial  purposes 
must  be  enclosed  or  covered  to  prevent 
exposure  to  precipitation,  except  for 
exposure  resulting  from  adding  or 
removing  materials  firom  the  pile.  This 
requirement  only  applies  to  runofT  from 
storage  piles  discharged  to  waters  of  the 
United  States.  Facilities  that  collect  all 
of  the  runoff  from  their  salt  piles  and 
reuse  it  in  their  processes  or  discharge 
it  subject  to  a  separate  NPDES  permit  do 
not  need  to  enclose  or  cover  their  piles. 
Permittees  must  comply  vdth  this 
requirement  as  expeditiously  as 
practicable,  but  in  no  event  later  than  3 
years  from  the  date  of  permit  issuance. 


4.  Consistency  With  Other  Plnni. 

Storm  water  pollution  prevention 
plans  may  reference  the  existence  of 
other  plans  for  Spill  Prevention  Control 
and  Countermeasure  (SPCC)  plans 
developed  for  the  facility  under  Section 
311  of  the  CWA  or  Best  Management 
Practices  (BMP)  Programs  otherwise 
required  by  an  NfPDES  permit  for  the 
facility  as  long  as  such  requirement  is 
incorporated  into  the  storm  water 
pollution  prevention  plan. 

E.  Monitoring  and  Reporting 
Requirements 

1.  Overview  of  Multi-sector  Permit 
Monitoring  Conditions 

Today's  permit  proposes  analytical 
discharge  monitoring  requirements  for 
discharges  from  certain  classes  of 
industrial  facilities.  EPA  believes  that 
industries  may  reduce  the  level  of 
pollutants  in  storm  water  runoff  from 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit.  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 
the  pollution  prevention  plan,  the 
proposed  permit  requires  certain 
industries  to  collect  and  analyze 
samples  of  their  storm  water  discharges 
for  the  pollutants.  Industries  not  subject 
to  analytical  monitoring  requirements 
under  today's  proposed  permit  will  be 
required  to  perform  quarterly  visual 
examinations  of  storm  water  discharges 
unless  the  Director  provides  written 
notice  that  analytical  monitoring  is 
necessary.  EPA  believes  these  visual 
inspections  will  assist  with  the 
evaluation  of  the  (dilution  prevention 
plan.  This  section  provides  a  general 
description  of  the  monitoring  and 
reporting  requirements  under  today's 
proposed  permit.  Table  6  lists  the 
sections  in  today's  fact  sheet  and  f>ermit 
where  industry-specific  monitoring  and 
reporting  requirements  may  be  found. 


Table  6.— Storm  Water  Monitoring  Requirements 


Industrial  actrvity 


Tmtier  Products  Facilities „„ 

Paper  arxl  Alied  Products  Manufacturing  Facilities  ...„ :.... 

Chemical  and  Allied  Products  Manufacturing  FactlJt)es 

Asphalt  Paving  and  Roofing  Materials  Manufacturers  and  Lutyicant  Manufacturers 

Glass,  Clay,  Cement,  Concrete,  and  Gypsum  Product  Manufacturing  Facilities 

Primary  Metals  Facilities  „ ; 

Metal  Mining  (Ore  Mining  and  Dressing)  Facilities 

Coal  Mines  and  Coal  Mining-Related  Facilities 

Oil  and  Gas  Extraction  Facilities „ 

Mineral  Mining  and  Processing  Facilities 


Section  of 
fact  sheet  de- 
scribing moo- 
itonrg  re- 
quirements 


VIII.A.8 

VIIIB.7 

VIII.C.8 

VIII.D.5 

VIII.E.7 

VIII.F.7 

VIII.G.8 

VIII.H.6 

Vlll.1.7 

VtH.J.6 


Permit  sec- 
tion descrit)- 
if>g  monitonng 
requirements 


XI.A.5 

XIB.5 

XIC.5 

XID.5 

XIE.5 

XI.F.5 

XI.G.5 

XI.H.5 

Xl.1.5 

XU.5 
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Table  6.— Storm  Water  MoNrroRiNG  Requirements— Continued 


Industrial  activity 


Hazardous  Waste  Treatment  Storage,  or  Disp&al  Facilities 

Larxlfills  arxj  Land  Application  Sites „;.-„ " 

Autorrxjbile  Salvage  Yards ll.".''^l"!".".."!.""."Z."!." 

Scrap  and  Waste  Material  Processing  and  Recycling  Facilitiw  """"""""! 

Steam  Electric  Power  Ger>erating  Facilrties,  Including  Coal  Handling  Areas 

^^tUf  pt"^  D  ^Slf^f "^'^  ^^^  ^^  '^°^°'  ^"^^  Transp^"Si^"  F^ilWes^'Pas^eli^erfrare- 
K^J^^'-  P«^:rB"*  C^'  Statons  and  Terminals.  Rail  TransportatKXi  Fac.lit.es,  andle  Unit«J 
States  Postal  Service  TransportatK)n  FaciWies.  ^^  ,  »■|^J  "po  uihiou 

lt^^n!f^T^  Areas  and/or  Equipment  Cleaning  Operations  at  Water  Transportation  Facilities 

Ship  and  Boat  Butking  or  Repainng  Yards 

V^te  Mxntenance  Areas.  Equipment  Cleaning  Are^;  w  D;Bia";iA;^"Li;ii^"at  A^^ 

Treatment  Worta 

Food  and  Kindred  Products  Facilities 1"".."!1"Z"!"!!!!"!!!!!! " 

Textile  Mills.  Apparel,  and  Other  Fabric  Product  Mainufaciiji^^^  

Wood  and  Metal  Furniture  and  Fixture  Manufacturing  FacHities  

Printing  and  Publishing  Facilities  " " 

Rii^r.  Miscellaneous  Plastic  Products,  iid  Misic;;^!^;^;;^^;;;^^  

Leather  Tanning  and  Finishing  Faalities  

Fabricated  Metal  Products  Industry  ™"."""™"" " 

c*^^  ^.^ff*'^®  Transportation  EquipiT^nt;"indi]^trii.w"c<iiiiii^iiiii''^^^  

g!!SS  ^^"***^«  ^"^^o"*  ^  Electrical  Equipment  and  Components.  Phcrto^ai^k;*a;S"6^ 


Section  of 
fact  sheet  de- 
scribing mor>- 
itoring  re- 
quirements 


Vni.K.7 
VIII.L6 
VIII.M.6 
VIII.N.6 
Vlll.0.6 
VIII.P.6 


Permit  sec- 
tion describ- 
ing monitoring 
requiremerrts 


XI.K.5 
XI.L5 
XI.M.5 
XI.N.5 
Xl.0.5 
XI.P.5 


VIII.Q.6 

Xl.0.5 

VIII.R.6 

XI.R.5 

VIII.S.6 

XI.S.5 

VIII.T.6 

XI.T.5 

VIII.U.5 

XI.U.5 

vin.v.6 

XI.V.5 

VIII.W.5 

XI.W.5 

VIIIJ<.7 

XU.5 

VIII.Y.7 

XI.Y.5 

Vlll.2.7 

Xl.2.5 

VIIIJVA.7 

XI^VA.5 

VIII.AB.7 

XI.AB.5 

VIII.AC.7 

XI.AC.5 

After  Part  2  monitoring  data  were 
entered,  EPA  conducted  statistical 
analyses  of  the  group  Part  2  data  for 
each  parameter  within  every  industrial 
sector.  Each  pollutant  with  three  or 
more  observations,  within  an  industrial 
sector,  was  identiHed  as  a  pollutant  of 
potential  concern.  For  each  pollutant  of 


concern.  EPA  established  bench  mark 
values  to  which  the  pollutant  statistics 
would  be  compared  for  each  industrial 
sector.  The  primary  source  of  the  bench 
mark  values  are  NURP  (National  Urban 
Runoff  Program)  median  values  for 
Form  2-F,  Part  VU,  Part  A  pollutant 
parameters  and  Gold  Book  Values  for 


Form  2-F,  Section  VU,  Parts  B  and  C 
pollutant  parameters.  The  pollutants, 
bench  mark  values,  and  source  of  the 
bench  mark  values  are  indicated  below 
in  Table  7.  EPA  requests  comments  on 
the  bench  mark  levels  and  the  sources 
used  to  determine  the  bench  mark 
values. 


Table  7.— Pollutant  Bench  Mark  Values 


Pollutant  name 


Biological  Oxygen  Demand(5) 

Chemical  Oxygen  Demand 

Total  Suspended  Solids 

Total  Kjekjahl  Nitrogen 

Nitrate-fNrtrite  Nitrogen 

Total  Phosphorus 

pH  

1.1.1-Trichloroethane 

Acrylorwtrile  (c)  

Aluminum,  Total  (pH  6.5-9)    "'"""'. 
Ammonia  (as  Nitrogen,  urvionized) 

Antimony,  Total 

Arsenic.  Total  (c)  ZZZZ 

Barium,  Total  

Benzene  (c.s) """". 

BeryHium.  Total  (c) "!!"!"."."! 

ButyBsenzyl  Ptittvalate 

Cadmium,  Total  (H) 

Chloride 

Copper.  Total  (H) !.!!!!!!!!!!!! 

Dimethyl  Phthalate 

Ettiylt)en2er>e  _ 

Fluoranthene . 

Iron.  Total !!"™.."!! 

Lead,  Total  (H) 

Manganese  ™ 

Mercury,  Total ..""...". 

Methylene  Chloride !.."."."."."."." 

NapWtialene "[[[[\[ 


Bench  mark  level 


9mg/L 

65mg/L 

100mg/L 

105mg/L 

0.68  mg^ 

0.33  mg/L 

6.5-9  s.u. 

8 

3.1  mgn. 

3 

7.55  mg/L 

2 

0.75  mg/L 

1 

19  mg/L 

1 

0.088  mg/L 

1 

0.000018  mg/L 

3 

1.0  mg/L 

4 

5.3  mg/L 

2 

0.13  mg/L 

2 

3mg/L 

3 

0.0018  mg/L 

1 

860  mg/L 

1 

0.009  mg/L 

1 

313  mg/L 

3 

32  mg/L 

2 

3.98  mg/L 

2 

0.3  mg/L 

3 

0.0337  mg/L 

1 

0.05  mgA. 

3 

0.0024  mg/L 

1 

0.0047  mg/L 

3 

2.3mgrt. 

2 

Source 
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Table  7.— PoauTANT  Bench  Mark  Values— Continued 


Pollutant  nanne 


Bench  matte  Ieve4 


Sourc« 


NickeL  JoHat  (H) 
PCB-I016(c)  ... 


PC&-1221  (c) 
PCB-1232  (c) 
PCB-1242  (c) 
PCB-1248  (c) 
PCB-1254  (c) 
PCB-1260  (c) 


Phenanttwene  (PAH,c) 

Phenote,  Total 

Pyrene  (PAH.c) 

Selenium,  Total „... 

Silver.  Total  (H) 

Tokiene 

TnchkMoethytene  (c)  ... 
Zinc,  Total  (M)  .._ 


0.7884  m^ 
0.00000044 

mgO. 
0.00000044 

0.00000044 

mg/L 
0.00000044 

mg/L 
000000044 

mg/L 
0.00000044 

mg/L 
0.00000044 

mg/L 
0.03  mg/L 
10.2  mgO. 
0.0000028  m^ 
0.02  mg/L 
0.0009  mg«. 
17.5  mg/L 
45  mg/L 
0.065  mgO. 


1 
3 

3 

3 

3 

3 

3 

3 

1 
2 
3 

1 
1 
2 
2 

1 


Sources: 

1.  "^PA  Recommended  Ambient  Water  Quality  Critena."  Acute  Aquatic  Life  Freshwater 

2.  "EPA  Recommended  Ambient  Water  Quality  Criteria."  LOEL  Acute  Freshwater 


Human  Health  Criteria  for  Consumption  of  Water  arxj  Organisms 
Human  Health  Critena  for  Cortsumption  of  Organisms  Onty 

'  Acute  Aquatic  Life  Marine 

'  LOEL  Acute  Manne 

'  Chronic  Aquatic  Life  Freshwater  NA.  Bench  marie  value  was  not  available. 


3.  "EPA  Recommended  Amb*ent  Water  Quality  Cntena 

4.  "EPA  RecommeixJed  Ambient  Water  Quality  Criteria. 

5.  "EPA  Recommended  Ambient  Water  Quality  Cntena. 

6.  tPA  Recommended  Ambient  Water  Quality  Critena. 

7.  NURP 

8.  "EPA  Recommended  Ambient  Water  Quality  Criteria. 
Notes: 
(c)  carcinogen 

(H)  hardr>ess  dependent 

(PAH)  Pdynuctear  Aromatic  Hydrocarbon 

(s)  Displayed  standard  is  for  Total  Aronatic  Hydrocartx>r«s,  which  supersedes  the  criteria  for  Benzene. 

(y)  Storm  water  effluent  Umitatior^  guidelines  are  not  appropriate. 

Assumptions: 

Receiving  water  temperature — 20  C 

Receiving  water  pH — 7 

Receiving  water  hardness  mg/L  CaCOj— 50 

Receiving  water  salinity  g/kg— 20 

Acute  to  Chronic  Ratio  (ACR)— 10 


In  determining  industry-specific 
monitor  requirements,  EPA  conducted 
statistical  analyses  for  all  pollutants 
submitted  by  facilities  within  an 
industrial  sector.  For  each  pollutant 
with  three  or  more  observations,  EPA 
compared  the  industry's  median  values 
with  the  bench  mark  values  indicated  in 
Table  7.  Comparisons  were  not 
conducted  for  pollutants  with  two  or 
less  observations  within  a  sector. 
Median  values  were  used  for 
comparison  purposes  because  the 
median  indicates  the  50th  percentile  of 
all  the  observations  submitted  for  a 
particular  pollutant.  EPA  did  not  select 
the  mean,  or  average,  industrial  value 
for  comparison  purposes  because  this 
value  is  more  susceptible  to  outliers. 

Almost  all  industry  sectors  had  at 
least  one  pollutant  with  a  median 
concentration  higher  than  the 
benchmark  level.  However,  EPA 
believes  that  analytical  monitoring 


requirements  on  all  industrial  activities 
may  be  excessive.  Therefore,  EPA 
proposes  to  require  monitoring  only  for 
"priority"  industrial  activities.  EPA  has 
selected  five  pollutants  with  median 
concentrations  above  benchmark  levels 
as  one  criterion  for  selection  as  a 
priority  sector.  Therefore,  if  the  sector 
had  median  values  greater  than  bench 
mark  values  for  five,  or  more, 
parameters  the  industry  was  identified 
for  analytical  monitoring.  If  the  sector 
had  median  values  greater  than  bench 
mark  values  for  four,  or  less,  parameters 
the  industry  would  only  need  to 
conduct  visual  inspections  of  storm 
water  discharges.  There  was  no 
consideration  of  type  of  parameter 
(toxic,  carcinogenic,  or  conventional) 
when  identifying  the  industries  that 
would  be  required  to  sample  their  storm 
water  discharges.  All  pollutants  bore 
equal  weight.  EPA  requests  comments 
for  selecting  five  pollutants  greater  than 


bench  mark  values  as  the  determination 
for  whether  or  not  all  facilities  within 
an  industry  would  be  required  to 
conduct  storm  water  discharge 
monitoring. 

Discharges  from  the  following 
industries  were  identified  as  requiring 
analytical  monitoring  as  a  result  of  the 
prioritization  analysis:  Facilities 
engaged  in  wood  preserving  or  wood 
surface  treatment,  chemical  and  allied 
products  manufacturing  facilities. 
concrete  and  clay  products 
manufacturing  facilities,  primary  metals 
facilities,  ore  mining  and  dressing 
facilities,  landfills  and  land  application 
sites,  scrap  and  waste  material 
processing  and  recycling  facilities, 
steam  electric  generating  facilities,  ship 
and  boat  building  and  repair  yards, 
waste  water  treatment  works,  food  and 
kindred  products  facilities,  leather 
tanning  and  finishing  facilities,  and 
fabricated  metal  products  facilities. 
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In  addition  to  the  fodlities  listed 
above.  EPA  determined,  based  upon  a 
review  of  the  degree  of  exposure,  types 
of  materials  exposed,  and  in  some  cases 
inadequate  sampling  data  in  the  group 
applications,  that  the  following 
industries'  storm  water  discharges  also 
warranted  prioritization  for  monitoring: 
hazardous  waste  treatment  storage  and 
disposal  facilities,  wafer  transportation 
facilities,  automobile  salvage  yards,  and 
airports  which  use  more  than  100,000 
gallons  per  year  of  ethylene  glycol  or  25 
tons  of  urea  for  deicing.  EPA  requests 
comment  upon  the  inclusion  of  these 
industries  in  the  priority  Hst  for 
analytical  monitoring  requirements. 

All  facilities  within  an  industry 
identified  for  analytical  monitoring 
must,  at  a  minimum,  monitor  their 
storm  water  discharges  during  the 
second  year  of  permit  coverage.  At  the 
end  of  the  second  year  of  permit 
coverage,  a  facility  must  calculate  the 
average  concentration  for  each 
parameter  for  which  the  facility  is 
required  to  monitor.  If  the  permittee 
collects  more  than  four  samples  in  this 
period,  then  they  must  calculate  an 
average  concentration  for  each  pollutant 
of  concern  for  all  samples  analyzed. 
Monitoring  must  be  conducted  for  the 
same  storm  water  discharge  outfall  in 
each  sampling  period.  Where  a  given 
storm  water  discharge  is  addressed  by 
more  than  one  class  of  monitoring 
requirements,  then  the  monitoring 
requirements  for  the  applicable  classes 
of  activities  are  cumulative.  Therefore,  if 
a  particular  discharge  fits  under  more 
than  one  set  of  monitoring 
requirements,  the  facility  must  comply 
with  both  sets  of  sampling 
requirements.  Monitoring  requirements 
must  be  evaluated  on  an  outfall-by- 
outfall  basis. 

If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
bench  mark  value,  then  the  permittee  is 
not  required  to  conduct  quantitative 
analysis  for  that  parameter  during  the 
fourth  year  of  the  permit.  If,  however, 
the  average  concentration  for  a 
parameter  is  greater  than  the  bench 
mark  value,  then  the  permittee  is 
required  to  conduct  quarterly 
monitoring  for  that  parameter  during  the 
fourth  year  of  permit  coverage. 
Monitoring  is  not  required  during  the 
first,  third,  and  fifth  year  of  the  permit. 
The  exclusion  from  monitoring  in  the 
fourth  year  of  the  permit  is  conditional 
on  the  facility  maintaining  industrial 
operations  and  BMPs  that  will  ensure  a 
quality  of  storm  water  discharges 
consistent  with  the  average 
concentrations  recorded  during  the 
second  year  of  the  permit. 


Several  sections  of  today's  proposed 
permit  require  monitoring  for  total 
recoverable  metals.  TTie  toxicity  of 
metals  is  affected  in  part  by  pH. 
However,  not  all  sectors  require 
monitoring  for  pH.  EPA  requests 
comment  as  to  whether  it  would  be 
appropriate  to  add  pH  to  the  list  of 
parameters  for  all  sectors  where 
monitoring  of  a  total  recoverable  metal 
is  required. 

2.  Compliance  Monitoring 

In  addition  to  the  analytical 
monitoring  proposed  for  the  high- 
priority  industries,  today's  permit 
contains  monitoring  requirements  for 
discharges  which  are  subject  to  effluent 
limitation  guidelines.  These  discharges 
must  be  sampled  annually  and  tested  for 
the  parameters  which  are  limited  by  the 
permit.  Discharges  subject  to 
compliance  monitoring  include:  coal 
pile  runoff,  contaminated  runoff  from 
phosphate  fertilizer  manufacturing 
facilities,  runoff  from  asphalt  paving 
and  roofing  emulsion  production  areas, 
and  material  storage  pile  runoff  from 
cement  manufacturing  facilities.  EPA 
request  comment  upon  the  adequacy  of 
the  proposed  annual  sampling 
requirements  to  ensure  compliance  with 
the  numeric  effluent  limitations. 

3.  Ahemate  Certification 

Throughout  today's  permit.  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facilities  which  do.  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concerti.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  that 
material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products,  industrial 
machinery  or  operations,  significant 
materials  bom  past  industrial  activity, 
or,  in  the  case  of  airports,  deicing 
activities,  that  are  located  in  areas  of  the 
facility  that  are  within  the  drainage  area 
of  the  outfall  are  not  presently  exposed 
to  storm  water  and  will  not  be  exposed 
to  storm  water  for  the  certification 
period.  Discharges  subject  to  numeric 


effluent  limitations  are  not  eligible  for 
the  alternative  certification.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  prior  to  the 
sampling  periods.  EPA  requests 
comment  on  whether  a  facility  that  fails 
to  have  an  average  concentration  below 
benchmark  value  in  year  2  should  be 
allowed  to  exercise  the  Alternative 
Certification  provision  in  year  4. 

4.  Reporting  and  Retention 
Requirements 

Permittees  are  required  to  submit  all 
monitoring  results  obtained  during  the 
second  and  fourth  year  of  permit 
coverage  within  three  months  of  the 
conclusion  of  each  year.  Such 
permittees  must  submit  monitoring 
results  on  four  separately  signed 
Discharge  Monitoring  Report  Forms  to 
the  Director.  For  facilities  conducting 
monitoring  beyond  the  minimum 
quarterly  requirements  an  additional 
Discharge  Monitoring  Report  Form  must 
be  filed  for  each  analysis. 

The  p)ermittee  must  include  a     ■ 
measurement  or  estimate  of  the  total 
rainfall,  volume  of  runoff,  and  peak  How 
rate  of  runoff  for  the  storm  event 
sampled.  Facilities  subject  to  the 
requirements  of  Part  XI.C.  (Chemical 
and  Allied  Products)  of  today's  permit 
must  install  a  rain  gauge  at  their  facility 
for  the  purpose  of  ensuring  an  accurate 
estimate.  EPA  requests  comment  as  to 
whether  all  facilities  subject  to 
monitoring  requirements  should  be 
required  to  install  a  rain  gauge. 

The  location  for  submittal  of  all 
reports  is  contained  in  the  permit. 
Consistent  with  Office  of  Management 
and  Budget  Circular  A-105.  facilities 
located  on  certain  Indian  Lands  in 
Arizona,  Utah,  New  Mexico,  Idaho. 
Nevada,  and  Colorado  should  note  that 
permitting  authority  has  been 
consolidated  in  one  EPA  Region  where 
a  reservation  crosses  the  boundaries 
between  the  Regions.  For  example,  all 
NPDES  permitting  for  Navajo  lands  is 
handled  by  EPA  Region  IX.  The 
proposed  permit  requires  dischargers 
that  must  submit  monitoring 
information  annually  to  provide  copies 
to  receiving  large  or  medium  municipal 
separate  storm  sewer  systems  and  States 
that  have  requested  this  information. 

The  proposed  permit  requires 
retention  of  monitoring  records  for  6 
years,  since  not  all  facilities  that 
monitor  will  be  required  to  submit  the 
results  annually.  In  addition,  pollution 
prevention  plans  must  be  kept  for  the 
life  of  the  permit. 
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5.  Sample  Type 

Grab  samples  may  be  used  for  all 
monitoring.  Unless  otherwise  stated,  all 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  must  be  taken 
during  the  Hrst  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  must 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
A  minimum  of  one  grab  is  required. 
Where  the  discharge  to  be  sampled 
contains  both  storm  water  and  non- 
storm  water,  the  facility  shall  sample 
the  storm  water  component  of  the 
discharge  at  a  point  upstream  of  the 
location  where  the  non-storm  water 
mixes  with  the  storm  water,  if 
practicable. 

EPA  recognizes  that  in  some  instances 
it  may  not  be  practicable  to  sample  the 
storm  water  component  of  a  mixed 
stream  discharge.  EPA  requests 
comment  as  to  whether  these  discharges 
should  be  sampled  in  both  dry  weather 
conditions  and  wet  weather  conditions 
in  order  to  characterize  the  non-storm 
water  components  of  the  discharge.  EPA 
also  requests  comment  on  whether  these 
types  of  discharges  should  be  covered 
by  the  permit. 

6.  Representative  Discharge 

The  proposed  permit  allows  the  use  of 
substantially  identical  outfalls  to  reduce 
the  monitoring  burden  on  a  facility. 
When  B  facility  has  two  or  more  outfalls 
that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  Qie  outfalls  and  explaining 
in  detail  why  the  outfalls  are  expected 
to  discharge  substantially  identical 
effluent  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 


estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g..  low  (under  40 
percent),  medium  (40  to  65  percent)  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan.  Facilities  that 
select  and  sample  a  representative 
discharge  are  prohibited  from  changing 
the  selected  discharge  in  future 
monitoring  periods  unless  the  selected 
discharge  ceases  to  be  representative  or 
is  eliminated. 

7.  Sampling  Waiver 

The  proposed  permit  allows  for 
temporary  waivers  from  sampling  based 
on  adverse  climatic  conditions.  This 
temporary  sampling  waiver  is  only 
intended  to  apply  to  insurmountable 
weather  conditions  such  as  drought  or 
dangerous  conditions  such  as  lightning, 
flash  flooding,  or  hurricanes.  These 
events  tend  to  be  isolated  incidents  and 
should  not  be  used  as  an  excuse  for  not 
conducting  sampling  under  more 
favorable  conditions  associated  with 
other  storm  events.  The  sampling 
waiver  is  not  intended  to  apply  to 
difficult  logistical  conditions,  such  as 
remote  facilities  with  few  employees  or 
dischaige  locations  which  are  difficult 
to  access.  Permittees  are  precluded  from 
exercising  this  waiver  more  than  once 
during  a  2-year  period. 

8.  Visual  Examination  of  Storm  Water 
Quality 

All  facilities  covered  under  today's 
proposed  permit  are  required  to  conduct 
visual  inspections  of  storm  water 
discharges.  The  visual  inspection  of 
storm  water  outfalls  include.any 
observations  of  color,  odor,  clarity, 
floating  solids,  settled  solids,  suspended 
solids,  foam,  oil  sheen,  or  other  obvious 
indicators  of  storm  water  pollution.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples.  Visual 
examinations  are  required  on  a  monthly 
or  quarterly  basis,  depending  upon  the 
type  of  industry. 

The  examination  of  the  sample  must 
be  made  in  well  lit  areas.  The  visual 
examination  is  not  required  if  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff  or  if  hazardous  conditions 
prevent  sampling.  Whenever  practicable 
the  same  individual  should  carry  out 
the  collection  and  examination  of 
discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible  in  recording 
observations.  Grab  samples  for  the 
examination  shall  be  collected  within 
the  first  30  minutes  (or  as  soon 
thereafter  as  practical,  but  not  to  exceed 
60  minutes)  of  when  the  runoff  begins 


discharging.  Reports  of  the  visual 
observation  include:  the  examination 
date  and  time,  examination  personnel, 
visual  quality  of  the  storm  water 
dischaige.  and  probable  sources  of  any 
observed  storm  water  contamination. 
The  visual  observ-ation  reports  must  be 
maintained  on  site  with  the  pollution 
prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  he  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands  on  inspection  will  enhance  the 
staffs  understanding  of  the  storm  water 
problems  on  that  site  and  effects  on  the 
management  practices  that  are  included 
in  the  plan. 

9.  SARA  Title  III.  SecUon  313  FaciUties 

Today's  proposed  permit  does  not 
contain  special  monitoring  requirements 
for  facilities  subject  to  the  Toxic  Release 
Inventory  (TRI)  reporting  requirements 
under  Section  313  of  the  EPCRA.  EPA 
has  reviewed  data  submitted  by 
facilities  in  the  group  application  and 
determined  that  storm  water  monitoring 
requirements  are  more  appropriately 
based  upon  the  industrial  activity  or 
significant  material  exposed  than  upon 
a  facility's  status  as  a  TRI  reporter  under 
Section  313  of  EPCRA.  This 
determination  is  based  upon  a 
comparison  of  the  data  submitted  by 
TRI  facilities  included  in  the  group 
application  proce.ss  to  data  from  group 
apphcation  sampling  facilities  that  were 
not  found  on  the  TRI  list.  Table  8 
summarizes  the  data  comparison.  The 
data  indicate  that  there  are  no  consistent 
differences  in  the  level  of  water  priority 
chemicals  present  in  samples  from  TRI 
facilities. 

EPA  requests  comment  on  whether 
the  monitoring  requirements  in  the 
baseline  general  permit  should  be 
included  in  today's  proposed  permit. 
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Table  8.— Comparison  of  PouuTAffr  Concentration  in  Grab  Samples 


Poliutant 


Acrylonitrile 

AJuminum  

Ammonia  

Antimony  

^'acnic   ■>««»•••.„».,.«., 

Benzene  

BeryMum 

Buly  benzyl  phthaiate 

Cadmium 

Chtofine 

Chtorotomi 

Ctvomium 

Copper  _„ _ 

Cyantde 


Noo-TRI  fa- 
ctMy  median 
concentra- 
tion 


TRI  facility 
median  con- 
centration 


Di-fvtxityl  phthaiate  ... 

Dimethyl  phttialate  

Ethylbenzene 

Hexavalent  chromium 

Lead  

Manganese „... 

Mercury  

Naphthalene 

Nickel 

Phenols 

Selenium  

Silver  

Toluene  „,„_ 

Trichloroethylene 

1.1.1-Trichloroethane  . 

Xylene  

Zinc 


0.100 
0.922 
0.640 
0.000 
0.000 
0.000 
0.001 
0.000 
0.000 
0.000 
0.000 
0.006 
0.047 
0.000 
0.000 

o.oocr 

0.000 
0.000 
0.020 
0.150 
0.000 
0.000 
0.020 
0.000 
0.000 
0.000 
0.000 
0.000 
0.000 
0.000 
0.320 


Non-TRIte- 
ciiity  mean 
concentra- 
tion 


0.000 

0.819 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.028 

0.000 

0.000 

0.000 

0.000 

0.000 

0.006 

0.090 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.250 


0.085 
12.061 
10.507 
0.603 
0.231 
0.001 
0.002 
0.007 
0.014 
1.590 
0.083 
1236 
1.430 
0.021 
0.005 
0.005 
0.000 
0.001 
0.556 
2.015 
0.530 
2.998 
0.087 
0.063 
0.262 
0.034 
0.052 
0.004 
0.004 
0.000 
3.761 


TRI  facility 
mean  con- 
centration 
(mj^L) 


0.000 
28.893 
23.231 
0.014 
0.008 
0.000 
0.080 
0.000 
0.030 
0.052 
0.001 
0.109 
0.344 
0.007 
0.168 
0.000 
0.000 
0.003 
0.480 
0.273 
0.006 
0.001 
0.311 
0.019 
0.000 
0.001 
0.011 
0.040 
0.460 
0.004 
1.720 


Non-TRIta- 
cility95th 
percent>ie 
concentra- 
tion 
(moll) 


0.100 
58.000 
9.500 
2.096 
0.170 
0.001 
0.007 
0.018 
0.050 
11.000 
0.022 
0.250 
2.200 
0.008 
0.014 
0.016 
0.001 
0.002 
1.900 
9.550 
0.001 
24.000 
0.390 
0.100 
0.020 
0.006 
0.037 
0.001 
0.015 
0.003 
8.800 


TRI  facility 
95th  per- 
centile corv 
centration 
(mg/L) 


0.000 
12.000 
17.200 
0.078 
0.033 
0.000 
0.400 
0.000 
0.028 
0.300 
0.006 
0.270 
1.300 
0.020 
1.595 
0.000 
0.005 
0.011 
1.100 
1.244 
0.005 
0.013 
0.458 
0.075 
0.001 
0.010 
0.009 
0.030 
6.000 
0.037 
5.140 


10.  Compliance  Monitoring 

Several  types  of  discharges  (coal  pile 
runoff,  contaminated  storm  water  at 
phosphate  fertilizer  manufacturing 
facilities,  runoff  from  asphalt  emulsion 
manufacturing  facilities,  and  material 
storage  pile  runoff  at  cement 
manufacturing  facilities)  covered  under 
today's  permit  are  subject  to  numeric 
effluent  limitations.  Special  monitoring 
requirements  are  included  in  today's 
proposed  permit  for  these  types  of 
discharges.  These  requirements  are  in 
addition  to  any  analytical  monitoring  or 
visual  examination  requirements 
specified  elsewhere  in  the  permit. 

Discharges  subject  to  numeric  effluent 
limitations  under  the  permit  must  be 
sampled  annually.  All  samples  are  to  be 
grabs  taken  within  the  first  30  minutes 
of  discharge  where  practicable,  but  in 
no  case  later  than  the  first  60  minutes 
of  discharge.  Where  practicable,  the 
samples  shall  be  taken  from  the 
discharges  subject  to  the  numeric 
effluent  limitations  prior  to  mixing  with 
other  discharges. 

Monitoring  for  these  discharges  is 
required  to  determine  compliance  with 
numeric  effluent  limitations.  Facilities 


must  submit  the  results  of  the 
compliance  monitoring  each  year  on  the 
28th  day  of  the  month  following  the 
anniversary  of  permit  issuance.  EPA 
requests  comment  as  to  whether  the 
annual  monitoring  requirements  are 
adequate  to  evaluate  such  compliance. 

F.  Numeric  Effluent  Limitations 

1.  Industry-specific  Limitations 

Part  XI.  of  today's  permit  contains 
numeric  effluent  limitations  for 
phosphate  fertilizer  manufacturing 
facilities,  asphalt  emulsion 
manufacturers,  and  cement 
manufacturers.  Parts  Vm.C6.,  Vm.D.5 
and  Vm.E.6.  of  this  fact  sheet  discuss 
these  limitations. 

2.  Coal  Pile  Runoff 

The  following  description  of  coal  pile 
runoff  is  summarized  from  the  "Final 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
and  Pretreatment  Standards  for  the 
Steam  Electric  Point  Source  Category" 
(EPA-440/l-«2/029).  EPA,  November 
1982.  A  more  complete  description  of 
coal  pile  runoff  can  be  found  in  the 
development  docvunent. 


The  pollutants  in  coal  pile  runoff. can 
be  classified  into  specific  types 
according  to  chemical  characteristics. 
Each  type  relates  to  the  pH  of  the  coal 
pile  drainage.  The  pH  tends  to  be  of  an 
acidic  nature,  primarily  as  a  result  of  the 
oxidation  of  iron  sulfide  in  the  presence 
of  oxygen  and  water.  The  potential 
influence  of  pH  on  the  ability  of  toxic 
and  heavy  metals  to  leach  from  coal 
piles  is  of  particular  concern.  Many  of 
the  metals  are  amphoteric  with  regard  to 
their  solubility  behavior.  These  factors 
affect  acidity,  pH,  and  the  subsequent 
leaching  of  trace  metals: 

•  Concentration  and  form  of  pyritic 
sulfur  in  coal; 

•  Size  ofthe  coal  pile; 

•  Method  of  coal  preparation  and 
clearing  prior  to  storage; 

•  Climatic  conditions,  including 
rainfall  and  temperature; 

•  Concentrations  of  calcium 
carbonate  and  other  neutralizing 
substances  in  the  coal; 

•  Concentration  and  form  of  trace 
metals  in  the  coal;  and 

•  .The  residence  time  of  water  in  the 
coal  pile. 

Coal  piles  can  generate  runoff  with 
low  pH  values,  with  the  acid  values 
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being  quite  variable.  The  suspended 
solids  levels  can  be  signiHcant.  with 
levels  of  2.500  mg/L  not  uncommon. 
Metals  present  in  the  greatest 
concentrations  are  copper,  iron, 
aluminum,  nickel,  and  zinc.  Others 
present  in  trace  amounts  include 
chromium,  cadmium,  mercury,  arsenic, 
selenium,  and  berjllium."* 

Today's  proposed  permit  establishes 
eflluent  limitations  of  50  mg/L  total 
suspended  solids  and  a  pH  range  of  6.0- 
9.0  for  coal  pile  runoff.  Any  untreated 
overflow  from  facilities  designed, 
constructed,  and  operated  to  treat  the 
volume  of  coal  pile  runoff  associated 
with  a  10-year.  24-hour  rainfall  event  is 
not  subject  to  the  50  mg/L  limitation  for 
total  suspended  solids.  Steam  electric 
generating  facilities  must  comply  with 
these  limitations  upon  submittal  of  the 
NOI.  All  other  types  of  facilities  must 
comply  with  this  requirement  as 
expeditiously  as  practicable,  but  in  no 
event  later  than  3  years  from  the  date  of 
permit  issuance. 

G.  Regional  Offices 

1.  Notice  of  Intent  Address 

Notices  of  Intent  to  be  authorized  to 
discharge  under  this  permit  should  be 
sent  to: 

Address  will  be  provided  when 
permit  is  issued  in  flnal. 

2.  Address  for  Other  Submittals 

Other  submittals  of  information 
required  under  this  permit  or  individual 
permit  applications  should  be  sent  to 
the  appropriate  EPA  Regional  Office: 

a.  CT.  MA.  ME.  NH.  RI.  VT 

EPA,  Region  1,  Water  Management 
Division,  (WCP-2109).  Storm  Water 
i  Staff,  John  F.  Kennedy  Federal 
'Building,  Room  2209.  Boston.  MA 
02203 

b.  Nf.  NY.  PR,  VI 

EPA.  Region  II,  Water  Management 
Division.  (2WM-WPC).  Storm 
!  Water  Staff.  26  Federal  Plaza.  New 
York,  NY  10278 

c.  DE.  DC,  MD.  PA,  VA.  Vll'a 

EPA,  Region  HI,  Water  Management 
Division.  (3WM55).  Storm  Water 
Staff.  841  Chestnut  Building. 
iPhiladelphia.  PA  19107 

d.  FL  and  Indian  Lands  in  AL.  FL,  MS. 

andNC 
EPA.  Region  IV,  Water  Management 
jDivision.  Permits  Section  (WPEB- 
|7),  345  Courtland  Street,  NE, 


■*  A  more  complete  description  of  pollutants  in 
coal  pile  runoff  is  provided  in  the  "Final 
Development  Document  for  Effluent  Limitations 
Guidelines  and  Standards  and  Pretreatment 
Standards  for  the  Steam  Electric  Point  Source 
Categorv."  (EPA-440/1-B2/029).  EPA.  November 
1982. 


Atlanta,  CA  30365 

e.  AR,  LA,  NM  (except  see  Region  DC  for 
Navajo  lands,  and  see  Region  VIII 
for  Ute  Mountain  Reservation 
lands).  OK.  TX 
EPA,  Region  VI,  Water  Management 
Division,  (6W-EA),  Storm  Water 
Staff,  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
12th  Floor,  Suite  1200,  Dallas,  TX 
75202 

/.  CO.  MT.  ND.  SD.  WY.  UT  (except  see 
Region  IX  for  Goshute  Reservation 
and  Navajo  Reservation  lands)  and 
Portions  of  Pine  Ridge  Reservation 
in  Nebraska 
EPA,  Region  VUI,  NPDES  Branch 
(8WM-C),  999  18th  Street,  Suite 
500.  Denver,  CO  80202-2466 

NOTE — For  Montana  Indian  Lands, 
please  use  the  following  address: 
EPA,  Region  VIII,  Montana  Operations 
Office,  Federal  Office  Building, 
Drawer  10096,  301  South  Park. 
Helena,  MT  59620-0026 

g.  AZ,  CA.  NV.  Guam,  American  Samoa. 
Johnston  Atoll.  Midway  and  Wake 
Islands.  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Republic  ofPalau,  the  Goshute 
Reservation  in  UT  and  NV.  the 
Navajo  Reservation  in  UT.  NM.  and 
AZ.  the  Duck  Valley  Reservation  in 
NVandID 
EPA,  Region  IX,  Water  Management 
Division,  (W-5-1).  Storm  Water 
Staff.  75  Hawthorne  Street.  San 
Francisco.  CA  94105 

h.  AK.  ID  (except  see  Region  IX  for  Duck 
Valley  Reservation  lands),  OR 
(except  see  Region  IX  for  Fort 
McDermitt  Reservation  lands),  WA 
EPA.  Region  X.  Water  Division.  (WI>- 
T34).  Storm  Water  Staff.  1200  Sixth 
Avenue,  Seattle,  WA  98101 

H.  Compliance  Deadlines 

For  most  permittees,  today's  permit 
proposes  a  deadline  of  270  days 
following  final  issuance  for 
development  of  pollution  prevention 
plans  and  for<;ompliance  with  the  terms 
of  the  plan. 

Today's  proposed  general  permit 
provides  additional  time  if  constructing 
structural  best  management  practices  is 
called  for  in  the  plan.  The  portions  of 
a  plan  addressing  these  BMP 
construction  requirements  must  provide 
for  compliance  with  the  plan  as  soon  as 
practicable,  but  in  no  case  later  than  3 
years  from  the  effective  date  of  the 
permit.  However,  storm  water  pollution 
prevention  plans  for  facilities  subject  to 
these  additional  requirements  must  be 
prepared  within  270  days  of  permit 
finalization  and  provide  for  compliance 
with  the  baseline  terms  and  conditions 
of  the  (>ermit  (other  than  the  numeric 


effluent  limitation)  as  expeditiously  as 
practicable,  but  in  no  case  later  than  270 
days  after  permit  finalization. 

Facilities  are  not  required  to  submit 
the  pollution  prevention  plans  for 
review  unless  they  are  requested  by  EPA 
or  by  the  operator  of  a  large  or  medium 
municipal  serrate  storm  sewer  system. 
When  a  plan  is  reviewed  by  EPA,  the 
Director  can  require  the  permitted  to 
amend  tiie  plan  if  it  does  not  meet  the 
minimum  permit  requirements. 
Facilities  which  are  subject  to  the 
requirements  listed  in  Part  XI.C. 
(Chemical  and  Allied  Product 
Manufacturing)  of  today's  proposed 
permit  are  required  to  submit 
certification  to  EPA  which  states  that 
the  pollution  prevention  plan  has  been 
prepared  and  implemented  in 
accordance  with  the  terms  and 
conditions  of  the  permit.  EPA  requests 
comment  as  to  whether  the  permit 
should  require  all  permittees  to  submit 
such  certification. 

Vn.  Cost  Estimates  for  Common  Permit 
Requirements 

The  conditions  of  today's  general 
permit  reflect  the  baseline  permit 
requirements  established  in  EPA's 
NPDES  permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity  (57  FR  41175  and  57  FR  44412). 
The  requirements  found  under  today's 
permit  are  more  specific  to  the 
conditions  found  in  the  industries.  EPA 
does  not  consider  these  requirements  to 
be  more  costly  than  the  pollution 
prevention  plan  requirements 
established  in  the  baseline  general 
permit.  The  following  section  contains 
the  estimates  of  the  cost  of  comr'iance 
with  the  baseline  permit  requirt.aents. 

A.  Pollution  Prevention  Plan 
Implementation 

Storm  water  pollution  prevention 
plans  for  the  majority  of  facilities  will 
include  relatively  low  cost  baseline 
controls.  EPA's  analysis  of  storm  water 
pollution  prevention  plans  indicates 
that  the  cost  of  developing  and 
implementing  of  these  plans  is  variable 
and  will  depend  on  a  number  of  the 
following  factors:  The  size  of  the 
facility,  the  type  and  amount  of 
signifi(;ant  materials  stored  or  used  at  a 
facility,  the  nature  of  the  plant 
operations,  the  plant  designs  (e.g.,  the 
processes  used  and  layout  of  a  plan), 
and  the  extent  to  which  housekeeping 
measures  are  already  employed.  Table  9 
provides  estimates  of  the  range  of  costs 
for  preparing  and  implementing  the 
common  requirements  for  a  storm  water 
pollution  prevention  plan.  It  is  expected 
that  the  low  cost  estimates  provided  in 
Table  9  are  appropriate  for  the  majority 
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of  smaller  (Kilities.  The  high  cost  to  larger,  more  complex  facilities  with 

estimates  in  Table  9  are  more  applicable     more  potential  sources  of  pollutants. 


Please  note  that  the  costs  in  this  table 
exclude  special  requirements,  such  as 
EPCRA  313  requirements. 

Table  9.-Sommary  of  Esumated  Ranges  of  Costs  for  Compuance  With  Storm  Water  Pollution  Prevention 

Plans  With  Baseline  Requirements 


Submittal  of  NOI  . 

Notification  o(  MundpaMy 

Ptan  Preparation 

Plan  Impiementation 


Comprehensjve  Srte  Compliance  Evakiation/Ptan  Revision 
Reportat)le  Quantities 


Total 


Low  costs 


First  year 
costs 


$14 

14 

1,518 

90 

......... 


1,636 


Annual 
costs 


$294 

267 

(') 


561 


High  costs 


Frst  year 
costs 


$14 

14 

76.153 

35,400 

sisbi 


120,082 


K  ^  srsiSsrK'SSrssss'is  ;^^ssf i  ";3:ii*j^'3's:s.t'^."^^  <^ 


Annual 
costs 


$9,371 
8.875 


18.246 


B.  Cost  Estimates  for  EPCRA  Section 
313 

Table  10  provides  estimates  of  the 
range  of  costs  of  preparing  and 
implementing  a  storm  water  pollution 
prevention  plan  for  facilities  subject  to 


the  sj)ecial  requirements  for  facihties 
subject  to  EPCRA  Section  313  reporting 
requirements  for  chemicals  classified  as 
"Section  313  water  priority  chemicals." 
EPA  expects  the  majority  of  facilities  to 
have  existing  containment  systems  that 


meet  the  majority  of  the  requirements  of 
this  permit.  High  cost  estimates 
correspond  to  facilities  that  are  expected 
to  be  required  to  undertake  some  actions 
to  upgrade  existing  containment 
systems  to  meet  the  requirements  of  this 
permit. 


JiSfpJT°.ni:^*!!!?"cIo  c^^^'^^^S  ADt^'^'ONAL  COSTS  FOR  COMPLIANCE  WiTH  STORM  WATER  POLLUTION 
PREVENTION  PLANS  FOR  FACILITIES  SUBJECT  TO  SECTION  313  OF  EPCRA  FOR  WATER  PRIORITY  CHEMICALS 


Plan  Preparation 

Liquid  Storage  Areas 

Material  Storage  Areas 

Loading  Areas 

Process  Areas  |_ 

Drainage/Runotf , 

Housekeeptng/Maintenance 

Facility  Security 

Employee  Training 

PE  Certification 

Monitonng  Costs 

Toxicity  Reductioo  


Totals 


Low  costs 


Costs  during 
first  3  years 


$630 


..m... 


630 


Annual 
costs 


$53 
2.424 


2,477 


High  costs 


Costs  during 
first  3years 


$0 

11,200 

560 

21.000 

11.190 

7.750 


3.240 


54,940 


Annual 
costs 


$5,957 


1.403 
1.000 
4,847 
3,046 


16.253 


tk)I^3toSlSSl!SeS^?tSi^fS^^ 


DiT^^JS'V^^^  preparaten  of  baselme  pollution  prevention  plans  (see  Tat)te  9) 

PE  Certrficalwn  is  only  requved  once  every  3  years.  Cost  shown  if  averaged  over  3-year  period. 


C.  Cost  Estimates  for  Coal  Piles 

The  effluent  limitations  for  coal  pile 
runoff  in  the  proposed  permit  can  be 
achieved  by  these  two  primary  methods: 
limiting  exposure  to  coal  by  use  of 
covers  or  tarpaulins  and  collecting  and 
treating  the  runoff.  In  some  cases,  coal 
pile  runoff  may  be  in  compliance  with 


the  effluent  limitations  without  covering 
of  the  pile  or  collection  or  treatment  of 
the  runoff.  In  these  cases,  the  o{)erator 
of  the  discharge  would  not  have  a 
control  cost. 

The  use  of  covers  or  tarpaulins  to 
prevent  or  minimize  exposure  of  the 
coal  pile  to  storm  water  is  generally 


expected  to  be  practical  only  for 
relatively  small  piles.  Coal  pile  covers 
or  tarpaulins  are  anticipated  to  have  a 
fixed  cost  of  $400  and  annual  cost  of 
$160. 
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Table  11  provides  estimates  of  the 
costs  of  treatiog  coal  pile  runofL'''  These 
costs  are  based  on  a  consideration  of  a 
treatment  train  reqturing  equalization. 
pH  adjustment.  aiKl  settling,  including 
the  costs  for  impoandment  (for 
equalization),  a  lime  feed  system  and 
mixing  tanks  far  pH  adjostment,  and  a 
clarifier  for  settling.  The  costs  for  the 
impoundment  area  include  diking  and 
containment  around  each  coal  pile  and 
associated  simips  and  pumps  and 
piping  from  runoff  areas  to  the 
impoimdment  area.  The  costs  for  land 
are  not  included.  The  lime  feed  system 
employed  for  pH  adjustment  includes  a 
storage  sik),  shaker,  feeder,  and  lime 
slurry  storage  tank,  instrumentation, 
electrical  connections,  piping,  and 
controls. 


Additional  costs  may  be  incurred  if  a 
polymer  system  is  needed.  In  this  case, 
costs  would  iiMJude  impoondment  for 
equalization,  •  lime  feed  system,  mixing 
tank,  and  poljrmer  feed  system  for 
chemical  predjMtatioii.  a  clarifier  for 
settling,  and  an  acid  feeder  and  mixii^ 
tank  to  read^  the  pH  within  the  range 
of  6  to  9.  The  equipment  and  system 
design,  with  the  exception  of  the 
polymer  feeder,  acid  feeder,  and  final 
mixing  tank,  are  essentially  the  same  as 
shown  in  Tsble  11.  Two  tuiks  are 
required  for  a  treatment  train  with  a 
polymer  system,  one  for  precipitation 
and  another  for  final  pH  adjustment 
with  acid.  The  cost  of  mJYing  is 
therefore  twice  that  shown  in  Table  11. 
The  polymer  feed  system  includes 
storage  hoppers,  chemical  feeder, 
solution  t^oks,  solution  pimaps. 


interconnecting  piping,  ^ectrical 
connections,  and  instrumentation.  The 
costs  of  claiification  are  identical  to  that 
of  Table  11.  A  treatment  train  with  a 
polymer  system  requires  the  use  of  an 
acid  addition  S3fstem  to  readjust  the  pH 
within  the  range  of  6  to  9.  The 
components  of  this  system  include  a 
lined  add  storage  tank,  two  feed  pmmps, 
an  acid  pH  control  loop,  and  associated 
piping,  electrical  connections,  and 
instrumentation. 

Additional  information  regarding  the 
cost  of  these  technologies  can  be  found 
in  "Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
and  Pretreatment  Standards  for  the 
Steam  Electric  Point  Source  Category,** 
(EPA-440/182/029).  November  1982, 
EPA. 


Table  1 1.— Summary  of  Estimated  Costs  for  Treatment  of  Coal  Pile  Runoff 


impoundment: 

Installed  Capital  Cost  ($) 

Opeiation  and  Maintenance  (S/yeer) 
Lime  Feed  System: 

Installed  Capital  Cost  ($) 

Operation  and  Maintenance  (S/year) . 

Energy  Requirements  (kwh/yr) 

Land  Requirements  (ft**2) „ 

Mixing  Equipnient: 

Instiiled  Capital  Cost  (S) 


Operation  arxl  Maintenance  (S/year) ... 

Energy  Requrements  (kwhV) 

Land  Reqiifemants  (tt~2> 

Clarification: 

Insls*:^  Capital  Cost  (^ 

Operation  and  Mainterunoe  (S/year) 

Er>ergy  Requirements  (kwti/yi) 

Land  Requirements  (acres) _. 


30,(Xn  cubic  meter 
coal  pie 


6.650 
negligUe 

138,800 
5,780 
3.6  I  •K)**4 
5,000 

65.750 

2,280 

1.3  X  10*^ 

2.000 

182,660 
3,200 
Ox  tO*^ 
0.1 


120,000  cubic 
coaipiie 


6,850 
negfigible 

255,700 
10,656 
3.6x10^4 
5.000 

91,320 
2.430 
3.3x10^ 
2,000 

237.450 

3,660 

S.3x10~3 


Source:  "Devetopinent  Document  f3r  EtRuent  Limitations  Guideinee  and  Standards  and  Pretreatment  Standards  for  the  Steam  Etoctric  Point 
Source  Category"  tEPA-44Q/182/029),  November  1982,  EPA).  Costs  estimetes  are  m  1992  doltars. 


D.  Cost  Estimates  for  Salt  Piles 

Salt  pile  covers  or  tarpauHns  are 
anticipated  to  have  a  fixed  cost  of  $400 
and  an  aimual  cost  of  $160  for  medium- 
sized  piles  and  a  fixed  cost  of  $4,000 
and  an  annual  cost  of  $2,000  for  very 
large  piles.  Structures  such  as  salt 
domes  are  generally  expected  to  have  a 
fixed  cost  of  between  $30,000  for  small 
piles  ($70  to  $80  per  cuImc  yard)  and 
$100,000  lor  larger  piles  ($18  per  cubic 
yard)  with  costs  depending  on  size  and 
other  construction  parameters. 


■^  The  typ>  ud  dagTM  of  tnalmant  raquirMl  to 
meet  tb*  effluent  (imitations  of  this  peimit  vary 
depeoding  oa  factors  tuck  at  the  anwM"*  of  tuliuc 


VUL  Special  RequireflMDts  for 
Discharges  Associated  With  Specific 
Industrial  Activities 

The  industry^pecific  requirements 
allow  the  iroj^mentation  c^  site- 
specific  measures  that  address  features, 
activities,  or  priorities  for  contrtrf 
associated  with  the  identified  storm 
water  dischaiges.  This  fi^mework 
provides  tf»  necessary  flexibility  to 
address  the  variable  risk  for  pollutants 
in  storm  water  discharges  associated 
with  the  different  types  of  industrial 
activity  addressed  by  this  permit.  This 
approach  also  assures  that  facilities 
have  the  opporttmity  to  identify 
procedures  to  prevent  storm  water 
pollution  at  a  particular  site  that  are 


in  the  coaL  This  section  describes  a  model 
traatment  scheme  for  estimating  costs  foe 
compliance  with  the  effluent  limitatiooa. 


appropriate,  given  processes  employed, 
engineering  aspects,  functions,  costs  of 
controls,  location,  and  age  of  the  fadUty 
(as  contemplated  by  40  CFR  125.3).  The 
approach  taken  also  allows  the 
flexibility  to  establish  controls  that  can 
approprikely  address  diSerent  sources 
of  pollutants  at  different  fecilities. 

A.  Storm  Water  Discharges  Associated 
With  hidustriol  Activity  From  Timber 
Products  Facilities 

1.  Background 

EPA  has  identified  those  group 
applicants  whose  fecilities  are  most 
appropri^ely  categoriisd  under 
Standard  Industrial  Classificaticm  (SiC) 
Maior  Grtnqp  24 — Lumber  and  Wood 


Dischargers  may  implement  other  less  expansira 
treatment  approaches  to  enable  them  to  discharge 
in  accordance  with  these  limits  where  appropriate. 
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Products,  Except  Furniture,  as  Timber 
Products  Facilities  to  be  covered  under 
this  section  of  today's  proposed  permit. 
SIC  Major  Group  24  represents  those 
"establishments  engaged  in  cutting 
timber  and  pulpwood,  merchant 
sawmills,  lath  mills,  shingle  mills, 
cooperage  stock  mills,  planing  mills, 
and  plywood  and  veneer  mills  engaged 
in  producing  lumber  and  wood  basic 
materials;  and  establishments  engaged 
in  wood  preserving  or  in  manufacturing 
finished  articles  made  entirely  of  wood 
or  related  materials."  "«  Storm  water 
discharges  associated  with  industrial 
activity  are  defined  in  40  CFR 
122.26(b)(14)  as  discharges  "bom  any 
conveyance  which  is  used  for  collecting 
and  conveying  storm  water  and  which 
is  directly  related  to  manufacturing, 
processing  or  raw  materials  storage 
areas  at  an  industrial  plant."  In  general, 
discharges  of  storm  water  from  timber 
products  facilities  will  include  all 
discharges  where  precipitation  or  storm 
water  runon  come  into  contact  with 
significant  materials  including,  but  not 
limited  to:  industrial  plant  areas; 
immediate  access  roads  and  rail  lines 
used  or  traveled  by  carriers  of  materials 
(raw,  manufactured,  or  waste);  material 
handling  sites;  refuse  sites;  sites  used 
for  the  application  or  disposal  of 
process  waste  waters;  sites  used  for  the 
storage  and  maintenance  of  materials 
handling  equipment;  sites  used  for 
residual  treatment,  storage,  or  disposal; 
shipping  and  receiving  areas;  storage 
areas  for  raw.  intermediate,  and  finished 
products;  manufacturing  buildings;  and 
any  areas  where  industrial  activity  has 
taken  place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water. 

2.  Coverage  Under  This  Section 

Coverage  under  this  section  will  be 
limited  to  those  facilities  with  similar 
industry-specific  activities.  EPA  is 
defining  the  eligibility  for  coverage 
under  this  section  to  those  facilities 
whose  primary  SIC  Major  Group  is  24. 
except  SIC  Code  2434  (wood  kitchen 
cabinets  manufacturers).  Permit 
conditions  for  facilities  identified  by 
SIC  Code  2434  are  discussed  elsewhere 
in  today's  proposed  permit.  EPA 
believes  that  limiting  the  coverage 
under  this  section  to  facilities  classified 
as  SIC  Major  Group  24,  except  SIC  Code 
2434,  is  a  plausible  approach  to 
permitting  because  many  of  the 
industrial  activities  conducted  imder 
the  above  SIC  Codes  are  similar  as  are 


many  of  the  materials  that  would  be 
exposed  to  storm  water. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

Facilities  under  SIC  Code  2434  (wood 
kitchen  cabinets)  are  excluded  from 
coverage  under  this  section  because 
EPA  believes  it  is  more  appropriate  to 
cover  manufacturers  of  wcKxi  cabinets 
with  furniture  manufacturing  facilities 
under  SIC  Major  group  25.  As  indicated 
in  the  November  16, 1990,  Federal 
Register  (55  FR  48008).  "Facilities 
under  SIC  Code  2434  and  25  are 
establishments  engaged  in  furniture 
making."  EPA  believes  that  this 
grouping  is  more  appropriate  due  to  the 
typical  use  by  cabinet  makers  of  wood 
treating  solutions  such  as  mineral  spirits 
and  propenyl  butyl. i»  This  practice  is 
common  to  wood  furniture 
manufacturing,  but  is  atypical  of  the 
other  industrial  operations  performed 
under  SIC  Major  group  24. 

Certain  silvicumiralactivities  are 
exempted  from  the  requirement  to  be 
covered  under  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
storm  water  permits  (40  CFR  122.27).  In 
accordance  with  40  CFR  122.27(b), 
point  sources  that  must  be  covered  by 
an  NPDES  permit  are  "any  discernible, 
confined  and  discrete  conveyance 
related  to  rock  crushing,  gravel  washing. 


'•  "Handbook  of  Standard  Indiutrial 
CUatificationa."  Office  of  Management  and  Budget. 

ISO/. 


'•Part  1  Stoim  Water  Group  Pennit  Applications. 
Sununariea  from  individual  applicant  descriptiona 
Including  Applicant  No.  1156  (Weatvaco), 
Applicant  No.  92  (Bowator).  and  Applicant  No.  866 
(Louiaiana-Pacific). 


log  sorting,  or  log  storage  facilities, 
which  are  operated  in  connection  with 
silvicultural  activities  and  bom  which 
pollutants  are  discharged  into  waters  of 
the  United  States."  Exemptions  are 
granted  for  nonpoint  source  silvicultural 
activities,  including  harvesting 
operations  (see  40  CFR  122.27). 

It  is  EPA's  determination  tbat 
harvesting  activities  include:  the  felling, 
skidding,  preparation  (e.g..  delimbing 
and  trimming),  loading  and  initial 
transport  of  forest  products  from  an 
active  harvest  site.  An  active  harvest  site 
is  considered  to  be  an  area  where 
harvesting  operations  are  actually  on- 
going. EPA  also  interprets  the  definition 
of  harvesting  operations  to  include 
incidental  stacking  and  temporary 
storage  of  harvested  timber  on  the 
harvest  site  prior  to  its  initial  transport 
to  either  an  intermediate  storage  area  or 
other  processing  site.  EPA  considers  this 
activity  to  be  an  inherent  part  of 
harvesting  operations.  However.  EPA 
does  not  intend  the  definition  of  active 
harvesting  operations  to  include  sites 
that  are  processing,  sorting,  or  storing 
harvested  timber  which  has  been 
transported  there  fix»m  one  or  more 
active  harvesting  sites.  Consequently, 
EPA  considers  these  site  activities  a 
point  source  under  40  CFR  122.27(b)(1) 
and  operators  of  these  sites  must  seek  an 
NPDES  permit  for  discharges  of  storm 
water. 

Effluent  guidelines  have  been 
promulgated  for  the  Timber  Products 
Processing  Point  Source  Category  at  40 
CFR  part  429  (46  FR  8260;  January  26. 
1981).  Under  these  regulations,  effluent 
limitations  and  standards  were  set  for 
process  wastewatere  bom  any  timber 
products  processing  operation,  and  any 
plant  producing  insulation  board  with 
wood  as  the  major  raw  material.  The 
definition  of  process  wastewater 
excluded  "noncontact  cooling  water, 
material  storage  yard  runoff  (either  raw 
material  or  processed  wood  storage)  and 
boiler  blowdown.  For  the  dry  process 
hardboard.  veneer,  finishing, 
particleboard,  and  sawmills  and  planing 
mills  subcategories,  fire  control  water  is 
excluded  from  the  definition."  Any 
discharge  subject  to  an  effluent 
limitation  gmdeline  is  not  eligible  for 
coverage  under  this  section.  Even 
though  discharges  of  boiler  blowdown 
and  noncontact  cooling  water  are  not 
considered  "process  water  discharges." 
they  do  not  fall  under  the  definition  of 
storm  water  discharges.  As  such,  this 
section  does  not  provide  for  their 
coverage.  In  addition,  contact  cooling 
waters  and  water  treatment  wastewater 
discharges  bom  steam  operated 
sawmills  will  not  be  covered.  Finally, 
material  storage  yard  nmoff,  exempted 
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from  coverage  under  the  effluent        , 
limitation  guidelines,  is  eligible  to  be 
covered  in  accordance  with  the  terms 
and  conditions  of  this  section. 

In  addition,  it  shonld  be  noted  that 
certain  wood  preserving  wastes  have 
been  listed  under  40  CFR  261.31  as 
hazardous  wastes  from  nonspecific 
sources  (55  FR  50450;  December  6. 
1990).  Wastes  from  wood  surface 
protection  have  also  been  proposed  for 
listing  under  this  subpart  (53  FR  53282; 
December  30. 1988,  and  58  FR  25706; 
April  27, 1993).  Wastewaters,  process 
residuals,  preservative  or  protectant 
drippage,  and  spent  formulations  from 
wood  preserving  processes  that  use 
chlorophenolic  formulations,  creosote 
formulations,  or  arsenic  and  chromium 
formulations  have  been  listed  as 
hazardous  wastes.  Proposed  regulations 
for  wood  surface  protection  identify 
wastewaters,  process  residuals, 
protectant  drippage,  and  discarded 
spent  formulation  at  facilities  that  use 
in-process  formulations  with 
pentachlorophenol  concentrations  of 
greater  than  0.1  mg/L  as  hazardous 
wastes.  Pentachlorophenol 
concentrations  of  greater  than  0.1  mg/L 
may  be  found  at  facilities  that  currently 
use  chlorophenolic  formulations  for 
surface  protection  and  at  facilities  that 
have  used  them  in  the  past.  Storm  water 
discharges  that  came  in  contact  and/or 
commingle  with  these  wastes  will  be 
considered  a  hazardous  waste  and  will 
not  be  authorized  for  discharge  under 
this  section.  Despite  the  listing  of  these 
wastes,  however,  there  remains  a 
potential  for  storm  water  to  become 
contaminated  through  incidental 
activities  such  as  tracking  of  materials, 
fugitive  emissions,  and  miscellaneous 
other  activities.  These  discharges  are 
covered  under  this  section. 

3.  Industry  Profile/Description  of 
Industrial  Activities 

Facilities  engaged  in  activities 
classified  under  SIC  Major  Croup  24  use 
wood  as  their  primary  raw  material. 
Although  there  is  diversity  among  the 
types  of  final  products  that  are 
produced  at  timber  (deducts  facilities, 
there  are  common  industrial  activities 
performed  among  them.  These  activities 
are  broadly  clashed  for  ease  of 
discussion  and  include  the  following: 

•  Log  storaee  and  handling 

•  Untreatea  wood  lumber  and  residue 
generation  activities,  and  untreated 
wood  materials  storage 

•  Wood  surface  protection  activities, 
and  chemicals  and  surface  protected 
materials  stOTage 

•  Wood  preservation  activities,  and 
chemicals  and  preserved  wood  material 
storage 


•  Wood  assembly/fabrication 
activities  and  final  fabricated  wood 
product  storage 

•  Equipment/vehicle  maintenance, 
repair  and  storage. 

In  many  cases.  mat9  than  one  of  these 
activities  may  be  conducted  ai  a  single 
facility  location. 

a.  Log  storage  and  handling.  Log 
storage  and  handling  activities  may 
occur  onsite  at  many  types  of  facilities 
covered  under  this  section  of  today's 
proposed  permit,  such  as  wood 
collection  yards  and  lumber  processing 
and  veneer  manufacturing  facilities. 
However,  facilities  that  are  primarily 
engaged  in  these  activities  (e.g.,  wood 
collection  yards)  are  most  appropriately 
classified  under  SIC  Code  2411. 

Typical  industrial  activities 
performed  include  loading  and  ' 
unloading  of  logs  onto  trucks  or  railroad 
cars  for  transport  to  other  facilities,  log 
sorting,  and  storage  of  logs.  In  addition, 
some  cutting  may  be  performed  such  as 
chopping  off  tree  branches  and 
sectioning  of  tree  trunks  for  easier 
handling  during  transport.  Although  not 
typically  performed  at  wood  collection 
facilities,  chipping  may  be  performed  at 
facilities  serving  pulp  industries. 
Residues  generated  at  these  sites  may 
include  bark,  coarse  sawdust,  and  wood 
chunks. 

Significant  materials  that  have  the 
potential  to  come  in  contact  with  storm 
water  discharges  at  facilities  practicing 
these  activities  include:  uncut  logs 
(hardwood  and  softwoods),  wood  bark, 
wood  chips,  coarse  saw  dust,  other 
waste  wood  material,  petroleum  and 
other  products  for  equipment 
maintenance  (fuels,  motor  oils, 
hydraulic  oils,  lubricant  fluids,  brake 
fluids,  and  antifreeze),  herbicides, 
pesticides,  and  fertilizers,  material 
handling  equipment  (forklifts,  loaders, 
vehicles,  chippers,  debarkers,  cranes, 
etc.). 

These  log  storage  and  handling 
activities  described  above  have  tite 
potential  to  discharge  pollutants 
including  bark  and  wood  debris,  total 
suspended  solids  (TSS).  and  leachates.20 
The  kachate  generated  from  these 
operations  from  the  decay  of  wood 
products  can  contain  hi^  levels  of  TSS 
and  biochemical  oxygen  demand 
(BOD,)." 

b.  Untreated  wood  lumber  and 
residue  generation  activities  and 
untreated  wood  materials  storage.  The 
primary  prodnct  from  sawmills  and 


other  cutting  activities  is  hunber. 
However,  residaes  such  as  debarked 
wood  chips;  whole  tree  chips  and  slab 
wood;  baric;  and  sawdust  constitutes 
approximately  25  percent  of  die  total 
wood  production."  At  large  saw  mills. 
af)proximately  2,500  lbs  of  residue  is 
generated  for  each  1.000  board  feet  of 
lumber  derived." 

Facilities  that  produce  untreated 
lumber  and  residues  can  be  classified 
under  most  of  the  SIC  Codes  in  Major 
group  24.  These  facilities  include  saw 
mill  and  planing  mill  facilities  classified 
in  groups  242;  millwork,  veneer, 
plywood  and  structural  wood  member 
manufacturing  facilities  classified  in 
group  243;  wood  container 
manufacturing  facilities  in  group  244; 
wood  building  and  mobile  home 
manufacturing  facilities  in  group  245; 
and  miscellaneous  wood  product 
manufacturers  in  group  249. 

These  facilities  may  engage  in  one  or 
more  activities  such  as  log  washing, 
bark  removal,  milling,  sawirtg,  resawing 
edging,  trimming,  planing,  machining, 
air  drying,  and  kiln  drying.  In  addition, 
there  may  be  associated  boiler 
operations,  loading  and  unloading 
activities  and  storage  activates. 

Effluent  guidelines  have  been 
established  at  40  CFR  part  429  subparts 
A,  I,  and  )  for  discharges  from  log 
washing,  debarking  and  wet  storage, 
resp>ectively.  These  discharges  are 
considered  process  waters  and  are 
subject  to  the  effluent  limits  of  each 
subpart.  "X 

Some  facilities  generate  residue  as  a 
product,  in  lieu  of  lumber  or  other 
finished  i»t>ducts,  while  other  facilities 
may  genoalie  residues  as  a  waste 
product.  In  most  cases,  there  are 
markets  for  these  residues.  For  example, 
chips  and  sawdust  are  used  in  the 
production  of  pulp  and  paper  and  wood 
prodtKts  manufacttiring.  A  sommary  of 
the  residues  generated  and  their 
potential  uses  include: 

•  Bark:  Landscaping,  compost, 
recreational  applications  (trails),  enei^ 
recovery 

•  Wood  chips:  Pulp  and  paper  mill 
feed,  landscaping,  recreational 
applications,  fire  logs,  energy  recovery 

•  Planer  shavings:  Particle  board, 
livestock  bedding,  cinnpost,  fire  logs, 
domestic  pet  litter,  energy  recovery 


»"NPDESDadMt  Nbu  18a5-a7-22-«i2.  NTOES 
App«tl  Na  M-14.-  In  dw  MattK  of  Skm  Adk«. 
Incorporated."  January  21.  issa. 

II  "Ragtilatnry  Guidanct  md  Wat  9  Reductton 
Manaal  (at  Unitad  Stalaa  SawniUs  CDtaftJ."  EPA 
Office  of  Solid  Wtata.  January  12. 1993. 


23  "Using  Bail  Managament  Pncticaa  to  Pnrant 
and  Control  PoUutian  bom  llafd»>aod  Sssdna 
Storage  Sitaa."  Paiuuyiraaia  Hard«M>eds 
Oavaiopinanl  Couocil.  May  IS.  19»2. 

"  "Begnlatary  Godanca  and  Waata  Raduction 
Manaal  Cor  Unitad  Stataa  Sa«rmiIU  Praft)."  EPA 
OfBce  of  Solid  Waste.  January  12. 1993. 
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•  Sawdust:  Particle  board,  livestock 
bedding,  compost,  fire  logs,  domestic 
pet  litter,  ener^  recovery." 

Storage  activities  at  these  sites 
include  wet  and  dry  storage  of  logs  and 
storage  of  residuals.  Wet  storage,  called 
"wet  decking."  is  a  process  used  when 
logs  are  to  be  stored  for  an  extended 
period  of  time.  Wet  storage  retards 
decaying  and  infestation  by  insects.  The 
logs  may  be  stored  underwater  in  ponds 
or  may  be  placed  in  areas  where  water 
is  continuously  sprayed  over  them. 
Residuals  are  typically  stored  dry. 

Storm  water  discharges  from  lumber 
and  residue  generation  and  storage  may 
come  in  contact  with  the  following 
types  of  wastes  at  the  facility  which  can 
then  contribute  pollutants  to  the  storm 
water:  uncut  logs  (hardwood  and 
softwoods),  wood  bark,  wood  chips, 
wood  shavings,  sawdust,  green  lumber, 
rough  and  finished  lumber,  other  waste 
wood  material,  nonhazardous  wood  ash, 
above  and  below  ground  fuel  storage 
tanks  for  diesel,  gasoline,  propane  and 
fuel  oil,  finishing  chemicals  (stain, 
lacquer,  varnish,  paints,  water  repellent, 
sealants),  solvents  and  cleaners, 
petroleum  and  other  products  for 
equipment  maintenance  (fuels,  motor 
oils,  hydraulic  oils,  lubricant  fluids, 
brake  fluids,  and  antifreeze),  herbicides, 
pesticides,  and  fertilizers,  sawmill 
equipment,  material  handling 
equipment  (Forklifts.  loaders,  vehicles, 
chippers,  debarkers.  cranes,  etc.),  boiler 
water  treatment  chemicals,  scrap  metals, 
scrap  equipment  and  plastics,  boiler 
blowdown  water,  and  leachate  from 
decaying  organic  matter. 

Pollutants  resulting  from  lumber  and 
residue  generation  and  storage  activities 
are  typically  conventional  in  nature. 
Low  pH  levels  can  result  from  the 
leachate  of  decaying  organic  materials. 
TSS  and  BOD3  may  be  elevated  in  this 
leachate.2^  In  addition  to  leachate. 
washed  away  residue  particles 
contribute  to  TSS  loadings.  Equipment 
and  machinery  at  the  facility  site  may 
result  in  the  discharge  of  oil  and  grease. 
c.  Wood  surface  protection  activities, 
chemicals  and  surface  protected 
materials  storage.  At  many  hardwood 
saw  mills,  wood  surface  protection  is 
conducted  to  prevent  sap  stain.  Sap 
stain  is  the  unsightly  discoloration  of 
lumber  products  caused  by  fungus.2<> 


"■•Regulatory  Guidance  and  Waste  Reduction 
Manual  for  United  Sute*  SawmilU  (Draft)."  EPA 
Office  of  Solid  Wa^le.  January  12.  1993. 

"  •Regulatory  Guidance  and  Waste  Reduction 
Manual  for  United  Slate*  SawmilU  (Draft).'  EPA 
Office  of  Solid  Waste,  January  12.  1993. 

'••'Background  Document  Supporting  the 
Proposed  Usting  of  Wastes  From  Surface  Protection 
Processes.  Part  One  Final  Engineering  Analysis 
Volume  1."  EPA  Office  of  Solid  Wastes,  February 
1993. 


Surface  protection  is  a  cosmetic  fix  only 
and  differs  from  wood  preservation 
which  is  a  practice  designed  to  enhance 
the  wood's  structural  integrity. 

Surface  protection  is  accomplished  by 
one  of  three  methods: 

•  Spraying,  ranging  from  manual 
spraying  with  a  garden  hose  to  more 
sophisticated  on-hne  high  pressure 
spray  boxes 

•  Dipping,  a  batch  process  where 
lumber  is  immersed  then  removed  from 
the  formulation 

•  Green  chain  operations,  a 
continuous  immersion  operation  where 
lumber  is  pulled  through  the  protection 
tanks  by  conveyer." 

Historically,  the  primary  chemical 
used  in  surface  protection  has  been 
commercial  pentachlorophenate. 
Concentrated  chemicals  are  diluted  to 
0.5  to  1  percent  pentachlorophenol  for 
surface  protection.  This  concentration  is 
lower  than  the  2  percent  to  9  percent 
pentachlorophenol  used  in  wood 
preserving.  Producers  of  chlorophenolic 
formulations  used  in  surface  protection 
have  recently  discontinued  the  product 
due  to  the  f>ending  hazardous  waste 
regulations  and  it  is  expected  that  stocks 
will  soon  be  exhausted.  Alternatives  to 
pentachlorophenate  solutions  which 
have  been  developed  and  are  currently 
used  include: 

•  lodo-prophenyl  butyl  carbamate, 
dimethyl  sulfoxide,  didecyl  dimethyl 
ammonium  chloride  mixtures 

•  Sodium  azide  mixtures 

•  lodo-prophenyl  butyl  carbamate, 
didecyl  dimethyl  ammonium  chloride 
mixture 

•  8-quinolinol.  copper  (II)  chelate 
mixtures 

•  lodo-prophenyl  butyl  carbamate 
mixtures 

•  Sodium  ortho-phenylphenate 
mixtures 

•  2-(thiocyanomethyIlhio)- 
benzothiozole  (TCMTB)  and  methylene 
bis  (thiocyanate)  mixture 

•  Zinc  naphthenate  mixtures. 2* 
Industrial  activities  at  saw  mills  with 

the  potential  to  contaminate  storm  water 
include  spills  from  surface  protection 
areas,  storage  and  mixing  tank  areas, 
treated  wood  drippage,  transport  or 
storage  areas,  maintenance  and  shop 
areas,  and  areas  used  for  treatment/ 
disposal  of  wastes.  Fugitive  emissions 
bom  negative  pressure  spraying 
activities  and  hand  spraying  surface 


protection  formulations  may  also  result 
in  the  contamination  of  storm  water,» 

Significant  materials  that  have  the 
potential  to  come  in  contact  with  storm 
water  discharges  at  facilities  practicing 
these  activities  include:  all  of  the 
materials  stated  in  3.b.  above  (under 
untreated  wood  lumber  and  residue 
generation  activities  and  untreated 
materials  storage)  plus  treated  lumber, 
treatment  chemicals,  and  treatment 
equipment  (dipping  tanks,  green  chain, 
material  handling  equipment,  etc.). 

Pollutants  which  result  from  these 
types  of  surface  protection  operations 
may  include  the  constituents  of  those 
surface  protection  chemicals  listed 
above,  as  well  as  aggregate  parameters 
such  as  BOD,.  CX)D,  and  TSS. 

d.  Wood  preservation  activities,  and 
chemicals  and  preserved  wood  material 
storage.  Wood  preserving  is  the 
application  of  chemicals  to  wood  and 
wood  products  to  preserve  the  structural 
integrity  of  the  wood.  Wood  preserving 
is  designed  to  prevent/delay  the 
deterioration/decay  of  wood  through  the 
addition  of  flame  retardants,  water 
repellents,  and  chemicals.  Wood 
preserving  differs  from  wood  surface 
protection  which  is  generally  performed 
for  aesthetic  reasons,  m 

Wood  preserving  is  accomplished  by 
two  steps.  First,  the  moisture  content  of 
wood  is  reduced  to  increase  its 
permeability  (this  is  referred  to  as 
conditioning).  Conditioning  may  be 
accomplished  by:  (1)  Allowing  wood  to 
dry  at  ambient  temperatures;  (2)  kiln 
drying;  (3)  steaming  the  wood,  then 
applying  a  vacuum;  (4)  dipping  the 
wood  in  a  heated  salt  bath;  or  (5)  vapor 
drying,  and  immersing  the  wood  in  a 
solvent  (usually  naphtha  or  Stoddard 
solvent).  After  conditioning,  wood  is 
impregnated  with  a  preservative  for  fire 
retardency,  insecticidal  resistance,  and/ 
or  fungicidal  resistance.  Preservation 
may  be  accomplished  by  either 
nonpressurized  and  pressurized 
methods.  The  nonpressurized  method 
involves  dipping  stock  in  a  bath 
containing  the  preservatives  (either 
heated  or  at  ambient  temperatures), 
while  pressurized  methods  involve 
subjecting  the  wood  to  the  preservative 
when  under  pressure.  After  treatment, 
the  wood  stock  is  often  subject  to 
cleaning  in  order  to  remove  excess 


>^  "Regulatory  Guidance  and  Waste  Reduction 
Manual  for  United  SUta*  Sawmills  (Draft),"  EPA 
Office  of  Solid  Waste,  January  12, 1993. 

""Regulatory  Guidance  and  Waste  Reduction 
Manual  for  United  State*  Sawmills  (Draft)."  EPA 
Office  of  Solid  Waste,  January  12,  1993. 


»  "Background  Document  Support  the  Proposed 
Usting  of  Wastes  From  Wood  Preservation  and 
Surface  Protection  Processes."  EPA  Office  of  Solid 
Waste.  July  1987. 

""Background  Document  Supporting  the 
Proposed  Usting  of  Wastes  From  Surface  Protection 
Processe*.  Part  One  Final  Engineering  Analysis 
Volume  1."  EPA  Office  of  Solid  Waste*.  Febiuarv 
1993. 
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preservative  prior  to  stacking  treated 
lumber  products  outside.^i 

There  are  a  number  of  different 
avenues  by  which  wood  preserving 
wastes  may  contaminate  storm  water. 
These  may  include: 

•  Drippage  of  condensate  or 
preservative  after  pressurized  treatment 

•  Washing  after  preservation  to 
remove  excess  preservative,  which 
usually  occurs  either  in  the  treatment  or 
storage  areas 

•  Spills  and  leaks  from  process 
equipment  and  preservative  tanks 

•  Fugitive  emissions  from  vapors  in 
the  process,  as  well  as  blow  outs  and 
emergency  pressure  releases 

•  ICick-back  (phenomenon  where 
preservative  leaks  as  it  returns  to  normal 
pressure)  from  the  lumber.32 

A  wide  variety  of  chemicals  are  used 
in  the  preservation  of  wood,  the  most 
common  are  creosote, 
pentachlorophenol  and  inorganics. 

Creosote-based  preservatives  are 
mixtures  of  coal-tar  derivatives  and 
creosote  solutions  (creosotes  fortified 
with  insecticide  additives  such  as 
pentachlorophenol,  arsenic  trioxide, 
copper  compounds  or  malathion). 
Pentachlorophenol  preservatives  are 
typically  formulations  using  petroleum 
solvents  and  5  percent  total 
pentachlorophenol.  Waxes  and  resins 
may  also  be  added. ^3  Inorganic 
preservatives  consist  of  arsenical  and 
chromate  salts  and  fluorides  dissolved 
in  water.  The  most  commonly  used 
inorganic  preservatives  include:  ^ 

•  Chromated  Copper  Arsenate  (CCA) 

•  Ammoniacal  Copper  Arsenate 
(ACA) 

•  Acid  Copper  Chromate  (ACC) 

•  Chromated  Zinc  Chloride  (CZC) 

•  Fluor-Chrome-Arsenate-Phenol 
(FCAP). 

SigniHcant  materials  that  have  the 
potential  to  come  in  contact  with  storm 
water  discharges  at  facilities  practicing 
wood  preservation  include;  all  of  the 
materials  stated  in  3.b.  (untreated  wood 
lumber  and  residue  generation  activities 
and  untreated  wood  materials  storage) 
plus  treated  lumber,  treatment 


»  "Development  Document  for  ERIuent 
Limitations  Guidelines  and  Standards  for  the 
Timber  Products  Point  Source  Category,  Final  (EPA 
440/1-81/023)."  EPA.  Effluent  Guidelines  Division, 
January  1961. 

"  "Background  Document  Support  the  Proposed 
Listing  of  Wastes  From  Wood  Preservation  and 
Surface  Protection  Processes,"  EPA  Office  of  Solid 
Waste.  luly  1987. 

""Background  Document  Support  the  Proposed 
Listing  of  Wastes  From  Wood  Preservation  and 
Surface  Protection  Processes."  EPA  Office  of  Solid 
Waste,  July  1987. 

**  "Background  Document  Support  the  Proposed 
Listing  of  Wastes  From  Wood  Presarvation  and 
Surface  Protection  Processes,"  EPA  Office  of  Solid 
Waste,  July  1987. 


chemicals,  and  treatment  equipment 
(preservative,  tanks,  preservative 
contaminated  material  handling 
equipment. 

Pollutants  expected  to  be  discharged 
from  wood  preserving  facilities  typically 
include  conventional  pollutants  such  as 
BOOs,  TSS  and  oil  and  grease,  as  well 
as  toxics  which  are  dependent  upon  the 
preserving  formulations  used.  Organic . 
solvent  components  such  as  benzene, 
toluene,  xylene,  and  ethylbenzene  can 
be  found  at  pentachlorophenol 
preservation  op>erations.  Phenolic 
compounds  such  as  phenol, 
chlorophenols,  nitrophenols  can  be 
found  at  plants  using 
pentachlorophenol  and  creosote 
preservatives.  The  polynuclear  aromatic 
hydrocarbons  of  creosote,  including 
anthracene,  pyrene,  and  phenanthrene 
are  often  contained  in  the  entrained  oils. 
High  phenolic,  COD,  and  oil  and  grease 
concentrations  have  been  noted  to  result 
from  creosote  tmd  pentachlorophenol 
operations.  Traces  of  copper,  chromium, 
arsenic,  zinc,  and  boron  often  can  be 
found  in  the  wastewaters  of  plants 
which  use  waterbome  salt 
preservatives. '5 

e.  Wood  assembly/fabrication 
activities  and  final  fabricated  wood 
product  storage.  The  industrial 
activities  conducted  as  part  of  the 
assembly  and  fabrication  process  are 
very  diverse.  For  the  most  part, 
industrial  activities  that  have  the 
potential  to  come  in  contact  with 
precipitation  are  similar  to  those 
described  under  lumber  and  residue 
generation  (see  Section  A.3.b).  However, 
there  are  a  number  of  additional 
industrial  activities  that  differ.  For 
example,  the  fabrication  of  fiberboard, 
insulation  board,  and  hardboard  may 
involve  the  use  of  wax  emulsions, 
paraffin,  aluminum  sulfate,  melamine 
formaldehyde,  and  miscellaneous 
thermosetting  resins.  These  chemicals 
may  be  introduced  as  part  of  the  board 
formation  process  or  as  a  coating  to 
maintain  the  board's  integrity. 
Generally,  these  additives  account  for 
less  than  20  percent  of  the  board.  In  the 
formation  of  fiberboard/insulation 
board/hardboards,  the  digestion  of  pulp 
and  fiber  by  mechanical,  thermal,  and 
sometimes  chemical  means  takes 
place. 36  Another  operation  which 


»  "Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards  (or  the 
Timber  Products  Point  Source  Category,  Final  (EPA 
440/1-81/023)."  EPA.  Effluent  Guidelines  Division, 
January  1981. 

X  "Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards  for  the 
Timber  Products  Point  Source  Category,  Final  (EPA 
440/1-81/023),"  EPA.  Effluent  Guidelines  Divisimi. 
January  1981. 


involves  resinous  agents  is  the 
formation  of  veneer.  In  this  process, 
veneer  is  placed  in  hot  ponos  or  vats  to 
soften  the  wood.  Veneer  strips  are 
removed  and  often  bound  by  glue  or  a 
resinous  agent.  Glues  are  also  used  in 
the  assembly  of  wood  components.'^ 
Other  types  of  activities  include  the 
finishing  of  wood  products.  Stains, 
paints,  lacquers,  varnish,  water 
repellents  and  sealants,  etc.  may  be 
applied  to  some  of  the  wood  products. 
Many  of  these  materials  may  not  have 
the  potential  to  come  in  contact  with 
precipitation  as  most  of  these  processes 
are  performed  within  a  covered  area  or 
building. 

Pollutants  expected  to  be  found  in 
storm  water  discharges  at  facilities  that 
perform  these  types  of  industrial 
activities  include  BODj  and  TSS.  Oil 
and  grease  may  be  present  due  to 
material  handling  equipment  and 
transport  vehicles. 

/.  Equipment/vehicle  maintenance, 
repair  and  storage.  Many  of  the  facilities 
included  in  the  SIC  Major  group  24 
employ  the  use  of  materia]  handling 
equipment,  vehicles  and  other 
machinery.  These  facilities  store  the 
equipment  onsite  and  may  also  engage 
in  maintenance  and  repair  activities  on 
them.  These  types  of  activities  are 
performed  in  either  covered  or  outdoor 
areas  of  the  facility.  Associated  with 
these  activities  is  the  storage  of 
significant  materials  such  as  petroleum 
products  and  other  maintenance  fluids 
such  as  fuels,  motor  oil,  hydraulic  oils, 
lubricant  fluids,  brake  fluids,  solvents, 
cleaners  and  antifreeze. 

4.  Pollutants  Contributing  to  Storm 
Water  Contamination 

It  is  expected  that  pollutants  entering 
storm  water  discharges  from  timber 
product  facilities  will  be  variable 
because  of  the  fact  that  the  facilities  may 
practice  different  types  of  industrial 
activities,  and  will  have  different 
amounts  and  types  of  significant 
materials  exposed  onsite.  The 
concentrations  are  also  expected  to  be 
variable  because  of  the  types  and 
efficiencies  of  best  management 
practices  that  may  already  be  employed 
at  the  sites.  Because  of  similarities 
among  the  activities  described  above, 
there  are  pollutants  of  concern  that  will 
be  present  at  all  facilities. 

Because  of  the  variables  discussed 
above,  it  is  generally  appropriate  to 
discuss  the  potential  pollutants  at 
timber  product  facilities  as  a  whole  and 


i^Part  1  Storm  Water  Group  Permit  Applications. 
Summaries  from  individual  applicant  descripbons 
including  Applicant  No.  11 56  (Westvaco), 
Applicant  No.  92  (Bowater).  and  Applicant  No.  866 
(Louisiana-Padfic). 
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not  separate  them  out  acxxirding  to 
specific  activities.  Table  A-1  provides 
the  pollutant  data  provided  in  part  2 
star™',  water  group  applications  for  all 
(lie  timber  product  hcilities  that 
SLbmitted  sampling  data.  The  only 
industrial  activity  that  will  be  discussed 
separately  is  wood  preservation,  as 
facilities  engaged  In  this  activity  most 
certainly  manage  materials  that  are 
specific  to  this  activity.  These  industrial 
activities  could  be  separated  out  in  the 
data  collected  for  part  2  of  the  group 


applications  because  wood  praservation 
facilities  have  their  own  SIC  Code  of 
2491.  Table  A-2  provides  the  part  2 
storm  water  group  application  pollutant 
data  from  wood  preservation  {sdlities 
that  classified  themselves  imder  SIC 
Code  2491.  Facihties  that  practice  wood 
surface  protection  could  not  be  singled 
out  because  this  type  of  activity  may 
occur  at  many  types  of  facihties  that 
produce  lumber  or  wood  products. 

1  he  group  application  part  2  data  was 
analyzed  for  relative  pollutant 
concentrations  to  aid  in  the 


determination  of  pollutants  of  concern 
for  this  industry.  In  addition,  the 
existing  literature  «vas  consulted  to 
detennine  which  pollutants  have  the 
potential  to  be  present  based  on  the 
activities  at  the  sites.  This  information 
can  assist  in  providing  an  indication  of 
what  is  present  and  which  pollutants 
are  cf  concern.  Most  of  the  facilities 
utilize  some  best  management  practices 
(BNffPs)  to  limit  the  pollutant 
concentrations  in  storm  Vater 
discharges. 
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Table  A-2.— Statistics  for  Part  VILA,  of  Form  2F  PoauTANTS  for  All  Wood  Preservinq  AcnvmES '  (mq/L) 


Potuum 


Sample  typa 


BOO,  

COO 

Nitrate  ♦  Nrtrue  Nitrogen 
Toul  igeidaN  Nitrogen  . 

OK  &  Orau* 

Total  Pttoaphofue 

Total  Suspended  Sonde 


No.otSanvtM 


Onto       Comp 


13 
13 
13 
13 
10 
13 
13 


13 
13 
13 
13 
N/A 
13 
13 


MMn 


Grab 


14.5 
1152 
105 
2.20 
130 
044 
242 


Comp 


14.3 
98.7 
140 
2.26 

N/A 
0.26 

107 


Mkwnufn 


Grab       Contp 


24 

36.0 
0.30 
1.00 

1.0 
0.06 

11 


2.1 
31.0 
0.20 
080 
N/A 
0.06 

12 


Maximum 


Grab       Comp 


38.0 
274.0 
2.20 
4.00 
80.0 
157 
916 


32.0 
1910 
5.20 
3.60 
N/A 
0.90 
260 


Otab      Comp 


13.7 
100.0 
0.90 
2.20 
S.0 
0.2S 
SO 


12.4 
860 
1.10 
t.20 
N/A 
0.19 
99 


05tftpa«canMa 


Out)       Comp 


39.0 
J74.0 
2.20 
4.00 
60.0 
1.57 
916 


Resufta  0*  aummartzed  gmb  Mmplae  revealed  the  pH  mlrtmom  was  6  0  Mandaid  unrta  and  ttie  maximum  was  7  9  atandard  urMa. 
*PO«catione  inat  du  not  report  the  umts  of  measorement  for  the  reported  value*  o<  poNutar^a  war*  not  Included  m  ttwaa  r*-— ■— 
'Composna  sampias. 


32.0 
191.0 
5.20 
3.80 
N/A 
0.90 
260 


906i  patcanMa 


Comp 


Qiab 


39.0 
274.0 
2.20 
4.00 
80.0 
1^7 
916 


32.0 
191.0 
5^ 
3.80 
N/A 
0.90 
260 


The  following  discussion  describes 
those  pollutants  expected  to  be  present 
and  provides  a  rudimentary  analysis  of 
whether  they  have  the  potential  to  be 
present  at  benchmark  levels  in  the  storm 
water  discharges  from  timber  product 
'acilities. 

•  i4rse/jic— Arsenic  may  be  found  in 
storm  water  discharges  from  wood 
preservation  facilities  Liat  use 
waterbome  organic  salts  containing 
arsenic  such  as  CCA.  There  are  a 
number  of  din^erent  avenues  by  which 
wood  preserving  wastes  may 
contaminate  storm  wafer.  These  may 
include  spills.  leaks,  and  drips  from 
equipment  and  tanks;  lumber  washing 
to  remove  excess  preservative:  fugitive 
emissions  and  emergency  releases  from 
the  process;  and  kick  baci  from  the 
lumber  being  stored. 

The  analysis  performed  on  part  2 
storm  water  group  permit  application 
data  included  results  from  27  grab  and 
22  composite  samples.  The  maximum 
concentration  of  these  samples  was  0.2 
mg/L  These  data  were  the  analytical 
results  primarily  from  wood  preserving 
facilities.  The  lack  of  data  for  this 
pollutant  requires  that  additional 
monitoring  be  performed  at  wood 
preserving  facilities  with  chromium- 
copper-arsenic  formulations. 

•  Biochemical  Oxygen  Demand  (5- 
Dayh-BODi  is  the  measure  of  the 
oxygen  demand  caused  over  5  days  by 
the  biochemical  degradation  of  organic 
material  and  the  oxidation  of  forms  of 
nitrogen."  BODs  is  expected  to  be 
discharged  from  all  timber  processing 
facilities  due  to  the  potential  for 
leachate  generation  in  wood  residuals, 
discharge  of  organic  wood  residuals 
themselves,  and  the  discharge  of  other 
organic  wastes  and  pollutants. 

The  analysis  performed  on  part  2 
storm  water  group  permit  application 
data  included  results  from  198  grab  and 
200  composite  samples.  Storm  water 
discharges  frt)m  timber  product  facilities 


showed  relatively  high  levels  of  BODs. 
Sample  results  showed  28  fwrcant  of  the 
composite  and  25  percent  of  the  grab 
sample  were  above  a  concentration  of  30 
mg/L.  The  data  indicate  that  BODs  is  a 
parameter  of  concern. 

•  Benzene.  Toluene,  and  Xylene — 
Volatile  organic  solvents,  principally 
naphtha  and  Stoddard  solvent  are 
expected  to  be  found  at  facilities  using 
pentachlorophenol  as  a  preservative. 
Wood  preserving  facilities  using 
pentachlorophenol  most  often  use 
pentachlorophenol  and  solvent 
formulations.''  Generally,  these  solvents 
are  composed  of  benzene,  toluene,  and 
xylene.«o  Other  solvents  are  also  used 
onsite  for  equipment  maintenance  and 
for  finished  products. 

Timber  product  facilities  in  general 
did  not  report  these  pollutants  as 
expected  to  be  in  their  discharge. 
Analytical  results  with  concentrations 
of  0.037  mg/L  and  0.038  mg/L  were 
submitted  for  a  grab  and  a  composite 
sample  for  toluene,  respecrtively. 
Analytical  results  for  xylene,  with 
concentrations  of  0.055  mg/L  and  0.051 
mg/L,  were  submitted  for  a  grab  and  a 
composite  sample,  respectively.^!  No 
data  were  submitted  for  benzene. 
Although  these  pollutants  may  be 
present,  pentachlorophenol  is  a  better 
indication  of  pollution  problems  at 
these  sites.  Therefore,  monitoring  of 
these  specific  pollutants  will  not  be 
required. 

•  Chemical  Oxygen  Demand  (COD)— 
COD  is  the  measure  of  the  content  of 
organic  matter  which  will  oxidize  in  a 
strong  acid  (purportedly  95-100 


>•  "Standard  Method*  for  the  Examination  of 
Water  and  Wastewrater.  17th  Edition."  APHA/ 

AWWAAVPCF.  isaa. 


M  "Background  Document  Support  the  Propoied 
Listing  of  Waites  From  Wood  Preservation  and 
Surface  Protection  Processes."  EPA  Office  of  Solid 
Waste.  July  1987. 

•"Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards  for  the 
Timber  Products  Point  Source  Category.  Final  (EPA 
440/1-81/023)."  EPA.  EfQuent  Guidelines  Division. 
January  1961. 

*>  Part  2  Storm  Water  Group  Permit  Application 
Data  Summarlaa. 


perc8nt).43  High  OOD  concentrations 
nave  been  found  to  result  from  creosote 
and  pentachlorophenol  operations.*' 
Part  2  storm  water  group  permit 
application  data  included  results  frt>m 
198  grab  and  198  composite  samples. 
Storm  water  discharges  from  timber 
product  facilities  were  found  to  have 
relatively  high  concentrations  of  COD. 
Forty-three  percent  of  the  composite 
and  44  percent  of  the  grab  sample 
results  were  above  150  mg/L.  These  data 
indicate  that  COD  is  a  parameter  of 
concern  throughout  the  timber  product 
industry. 

•  Copper— Copper  is  commonly 
found  at  wood  preserving  facilities 
which  use  inorganic  salts  such  as  CCA, 
ACC.  ACA.  Part  2  storm  water  group 
permit  application  data  included  results 
from  28  grab  and  25  composite  samples. 
The  maximum  concentration  of  these 
samples  was  0.16  mg/L.  Primarily  these 
data,  including  the  maximum 
concentration,  were  reported  by  wood 
preserving  facilities.  Additional 
monitoring  will  be  required  to 
characterize  storm  water  discharges 
from  wood  preserving  sites  that  use 
cJirom  i  um-copper-arsenate 
formulations. 

•  Total  Kjeldahl  (Ammonia  and 
Organic)  Nitrogen  and  Total  Oxidized 
(nitrate  and  nitrite)  Nitrogen — 
Nitrogenous  components  may  also  be 
fotind  in  the  storm  water  from  facilities 
classified  under  SIC  Major  Code  24.  For 
example,  ammonia  may  be  found  in 
storm  water  discharges  from  wood 
preserving  activities,  as  it  is  a 
component  of  ammonium  copper 
arsenate  (ACA).  Nitrogen  is  also  • 
pollutant  associated  with  the  use  of 
fertilizers  which  are  also  used  on  these 
sites. 


o  "Standard  Methods  far  the  Examination  of 
Water  and  Wastewater.  17th  Edition."  AFHJJ 
AWWA/WPCF.  1989. 

"  "Developmeat  Documaot  for  Effluent 
Umiutioni  Guidelinas  and  Standards  for  tha 
Timbar  Products  Point  Source  Qilagory.  Final  (EPA 
44<V1-81/B23)."  H>A,  Effluant  Guidelines  Divisjon. 
January  1981. 


FedanJ  Rggiiter  /  Vol.  58,  Na  222  /  Friday.  November  19.  1993  /  NoUceg  61183 


Out  of  188  composite  samples  used  in 
this  analysis  for  IICN.  95  percent  had 
concentrations  of  TKN  less  than  7.5  mg/ 
L.  Out  of  188  grab  samples,  95  percent 
had  concentrations  less  than  9.26  mg/L. 
Concentrations  from  total  oxidized 
nitrogen  were  found  to  be  relatively 
low.  A  review  of  the  data  contained  in 
part  2  tHonn  water  group  permit 
applications  for  timber  product  &KuUties 
revealed  that  only  15  percent  of  these 
data  were  above  concentrations  of  1  mg/ 
L.**  Monitoring  for  theae  parameters 
will  not  be  required,  as  nitrogenous 
compounds  are  not  expected  to  be  a 
problem  at  timber  product  facilities. 

•  Oil  and  Grease— Oil  and  grease  is 
an  aggregate  compound  that  includes 
thousands  of  compounds  of  varying 
toxicities  and  toxic  modes.^  High  oil 
and  grease  concentrations  result  from 
creosote  and  pentachlorophenol 
opwations.  Howrever,  oil  and  grease  can 
be  found  at  virtually  all  operations 
under  SIC  Major  Code  24  as  a  result  of 
the  use  of  petroleum  products  from  the 
utilizatJCHi,  maintenance  and  storage  for 
equipment  and  vehicles. 

A  review  of  the  data  contained  in  part 
2  storm  water  group  permit  applications 
for  timber  product  facilities  revealed 
that  only  13  percent  of  these  data  were 
above  concentrations  of  15  mgfL.**  The 
high  levels  experienced  by  several  of 
these  facilities  were  considered  by  EPA 
to  be  atypical  of  those  experienced  by 
the  majocity  of  timber  product  facilities. 

•  Pentachlorophenol/Phenolic 
Compounds — Pentachlorophenol  is  the 
primary  wood  preserving  chemical  in 
the  U.S.  today.  In  the  past, 
pentachlorophenol  was  also  the  primary 
component  of  surface  protection 
chemicals.  However,  due  to  proposed 
waste  listing  of  surface  protection 
pentachlorophenol  wastes  at  surface 
protection  facilities,  alternatives  to 
pentachlorophenol  are  currently  mora 
predominant. 

No  data  were  submitted  in  part  2 
storm  water  group  permit  applications 
for  the  parameter  pentachlorophenol. 
however,  data  were  submitted  for  the 
phenolic  compounds.  Hienol, 
chlorophenols,  nitrophenols,  and 
pentachlorophenol  can  be  measured  as 
the  aggregate  compound — phenols  (also 
known  as  phenolic  compounds).  These 
chemicals  can  be  found  at  plants  using 
pentachlorophenol  and  creosote  wood 


••Part  2  Stotm  Water  Group  Pennit  Appticatioa 


preservatives  and  from  plants  using  a 
commwcial  pentachlorophenol  mixtxire 
as  part  of  surface  protection.^ 

The  analysis  performed  on  part  2 
stonn  water  group  pennit  application 
Included  results  for  10  composite 
samples  and  35  grab  samples.  The 
maximum  concentration  of  these 
samples  was  0.399  mg/L.  Data  for 
individual  phenolic  compounds  were 
not  submitted  to  EPA.  Monitoring  for 
this  pollutant  should  be  continued  in 
order  to  characterize  sites  using  theae 
formulations. 

•  pH— pH  is  a  measure  of  the  acidity 
or  alkalinity  of  a  discharge.  The  pH 
parameter  can  be  impacted  as  a  result  of 
most  every  operation  conducted  under 
SIC  Major  C(^  24.  For  example, 
discharges  of  storm  water  from  decaying 
wood  and  wood  residues,  and  in  some 
cases  decomposing  wood  products  will 
result  in  low  pH  concentrations.  Spills, 
drips,  and  leaks  of  chemicals  associated 
witn  wood  surface  protection  and 
preserving  operations  may  also  lower 
pH.  EPA  studies  indicate  that  pH 
concentrations  in  process  solutions 
typically  range  froin  4.1  to  6.0  s.u.  at 
wood  preserving  facilities.^ 

The  analysis  performed  on  part  2 
storm  water  group  permit  application 
data  revealed  that  only  16  percent  of 
these  data  are  outside  the  range  of  the 
typically  imposed  technology-based  pH 
range  of  6.0  8.a.  to  9.0  s.u.  The  levels 
falliiag  outside  this  range  are  considered 
by  EPA  to  be  atypical  of  those 
experienced  by  the  majority  of  the 
timber  product  facilities. 

•  Phosphorus— One  of  the  key  causes 
of  eutrc^hication  in  lakes  and  estuaries 
is  phoaphorua.  Contamination  of  storm 
water  with  phosphorus  is  often 
associated  with  use  of  fertilizers  on 
facihty  grounds  and  with  the  use  of 
detergents  for  clean  up. 

A  review  of  the  data  contained  in  part 
2  storm  water  group  pennit  appUcations 
for  timber  process  fecilities  revealed 
that  95  percent  of  the  199  composite 
samples  taken  were  below  1.72  mg/L 
and  95  percent  of  the  198  grab  samples 
were  2.66  mg/L  or  below.  Only  10 
percent  of  the  composite  samples  and 
19  percent  fA  the  grab  samples  have 
analytical  values  above  1.0  mg/L.  The 
high  levels  experienced  by  these 
fadlities  are  considered  by  EPA  to  be 


•■'^•••iopaMDt  nonimwnt  tot  Effluaot 
LimiUtioiu  GuideliDM  and  StandanU  for  the 
Timber  Product*  Point  Source  Category,  Final  (EPA 
440/l-ai/023),"  EPA.  Effluent  Gaidelines  Divisioo. 
January  1981. 

4*  Part  2  Stonn  Water  Group  Pennit  Application 
Data  Summariea. 


«*"Dwpelopinent  Document  for  Effluent 
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lanuary  1981. 

••  "DavalopaMBt  Donwwnt  for  Effluent 
l.imitat1m>»  GuideUna*  aad  Standards  for  the 
Timber  Products  Point  Sowca  Category.  Final  (EPA 
440/l-ai/023],"  EPA.  Effluent  Guideline!  Division, 
Jnuajy  1981. 


atypical  of  those  axpwienced  by  the 
majority  of  the  timbsr  product  ucilities 
and  therefore  monitoring  will  not  ha 
required. 

•  Total  Suspended  Solids— TSS  is  the 
measure  of  organic  and  inorganic 
suspended  materials  within  water.^ 
TSS  may  resuh  from  every  operation 
conducted  under  SIC  Major  Code  24. 
Wood  fibers,  wood  particulates,  and 
eroded  sediment  potentially  are  the 
greatest  contributors  to  TSS  for  timber 
processing  fadlities. 

The  analysis  performed  on  part  2 
storm  water  group  permit  application 
data  included  TSS  results  from  198  grab 
and  198  composite  samples.  EPA  has 
determined  that  storm  water  discharges 
from  timber  product  facilities  have 
benchmaric  levels  for  TSS.  Sixty-seven 
percent  of  the  composite  and  67  percent 
of  the  grab  sample  results  were  above  a 
concentration  of  100  mg/L;  55  percent  of 
the  composite  and  53  percent  of  the  grab 
sample  results  were  above  a 
concentration  of  200  mg/L  Monitoring 
for  this  parameter  will  be  conducted  at 
all  faciUties  performing  wood 
preservation  and/or  surface  protection. 

•  Zinc — Zinc  may  be  found  at  wood 
preserving  plants  as  a  result  of  the  use 
of  CZC  inorganic  salt  preservatives.  C2X1 
is  used  at  3  percent  of  the  facilities 
which  conduct  inorganic  salt  wood 
preservation." 

Part  2  storm  water  group  permit 
application  data  included  results  for  16 
grab  and  15  composite  samples.  No  data 
for  zinc  were  provided  specifically  by 
wood  preserving  facilities.  Monitoring, 
therefore,  will  not  be  required. 

5.  Options  for  Controlling  Pollutants 

There  are  three  options  for  controlUng 
pollutants  at  timber  products  facilities: 
source  reduction,  best  management 
practices  (BMPs),  and/or  end-of-pipe 
treatment.  In  evaluating  the  options  for 
controlling  pollutants  in  discharges  of 
storm  water  associated  with  industrial 
activity,  EPA  must  provide  for 
compUance  with  the  Best  Available 
Technology  Economically  Achievable 
(BAT)  and  Best  Conventional  Pollutant 
Control  Technology  (BCT)  requirements 
of  Section  402(p)(3)  of  the  Clean  Water 
Act.  The  variabilities  in  both  the 
industrial  activities  performed  on  a 
specific  site  and  the  storm  water 
discharges  from  timber  product 
fecilities,  coupled  with  the  lack  of 
sufficient  characterization  data  make  it 


«•  "Standard  Methods  for  the  Examination  of 
Water  and  Wastewater,  17th  Edition,"  APHA/ 
AWWAAVPCF,  19«9. 

90  "Background  Document  Support  the  Proposed 
Listii^  of  Waatee  Prooi  Wood  Pieeerratloa  and 
Surface  Protection  Processes,"  EPA  Office  of  SoUd 
VImU,  hd7 1987. 
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infeasible  to  develop  effluent  limitations 
at  this  point  In  time.  EPA  believes  that 
enabling  the  owner/operator  of  the 
facility  to  develop  BMPs  based  on  site- 
specific  factors  such  as  facility  size, 
industrial  activities  performed,  climate, 
geographic  location,  geology /hydrology 
and  the  environmental  setting  of  each 
facility  will  provide  the  flexibility 
needed  to  address  appropriate  controls 
to  meet  the  BAT/BCT  requirements. 
Development  of  a  storm  water  pollution 
prevention  plan  that  addresses  exposure 
minimization  BMPs.  will  be  required  for 
all  facilities  that  discharge  storm  water 
from  timber  product  facilities.  EPA 


believes  that  exposure  minimization 
BMPs  will  provide  appropriate  levels  of 
control  for  pollutants  in  storm  water 
discharges  while  allowing  relatively 
inexpensive  BMPs  to  be  implemented. 
In  some  instances,  however,  more  labor 
and  resource  intensive  structural 
controls  such  as  sedimentation  ponds 
may  be  appropriate.  EPA  believes  that 
the  BMPs  discussed  below  will  help 
provide  a  sufficient  level  of  control  for 
the  types  of  pollutants  found  in 
discharges  associated  with  timber 
product  facilities. 

In  developing  these  industry-specific 
BMPs  both  the  part  1  application  data 
for  facilities  that  sampled  were 


reviewed,  as  well  as  industry-specific 
literatiire  sources.  The  BMPs  provided 
are  separated  into  those  most 
appropriate  for  certain  areas  of  a  site 
where  pollutants  may  be  released  such 
as:  log.  lumber,  and  other  wood  product 
storage  areas;  residue  storage  areas; 
loading  and  imloading  and  material 
handling  areas;  chemical  storage  areas; 
and  equipment/vehicle  maintenance, 
storage  and  repair  areas.  These  types  of 
activities  can  be  Utxmd  at  all  types  of 
timber  product  facilities.  Table  A-3 
provides  a  summary  of  the  effective 
practices  for  the  control  of  pollutants  for 
all  timber  product  facilities. 


Table  a-3.~Effective  PoauTAhrr  Control  Optkdns  for  Aa  Timber  Product  Facilities 


Activtiy 


Log.  Lumber,  and  Other  Wood  Product  Storage  Areas 


Associated  BMPs 


Residue  Storage  Areas 


Loading  and  Unloading  and  Material  Handling  Areas 


Ct)eniical  Storage  Areas 


Dfvert  storm  water  around  storage  areas  with  ditches,  swalee  and/or 
bernns. 

Locate  storage  areas  on  stable,  vtred-drained  soils  with  slopes  of  2-5 

percent 

Une  storage  areas  with  canhed  rock  or  gravel  or  porous  pavement  to 
promote  Infiltration,  minimize  discharge  and  provide  sedhneni  «id 
erosion  control. 

Stad<  matorlais  to  minimize  surface  areas  of  materials  exposed  to  pre- 
cipitation. 

PracttM  good  houselteeping  measures  such  as  frequent  removal  of 
deods. 

Provide  coHection  and  treatment  of  mnofl  with  containment  basins. 

•edimentation  ponds  and  infiltration  basins. 

Use  ponds  for  co«ectlon,  containment  and  recvcte  for  log  aprayina  op- 
erations. •  -t"   J   •¥  -K- 

Locate  stored  residues  away  from  drainage  pathways  and  surface  wa- 
ters. 

Avoid  contamination  of  residues  with  o»,  solvents,  chemically  treated 
wood,  trash,  ete.  j       «~ 

Limit  storage  Ume  of  residues  to  prevent  degradation  and  generation 
of  leachates. 

Divert  storm  water  around  residue  storage  areas  with  dtehes,  swales 

andror  berms. 
Assemble  piles  to  minimize  surface  areas  exposed  to  precipitation 
Spray  surfaces  to  reduce  windblown  dust  and  residue  partides. 
Place  materials  on  raised  pads  of  compacted  earth,  ciay.  shale  or 

stone  to  coHect  and  drain  runoff. 
Cover  and/or  endoee  stored  residues  to  prevent  contact  with  predpita- 

Hon  using  siioe,  van  traHers.  sheds,  roofs,  buildings  or  tarps. 
Limit  slopes  of  storage  areas  to  minimize  velocities  of  runoff  which 

may  transport  residues. 
Provide  collection  and  treatment  of  runoff  with  containment  basins 

sedimentation  ponds  and  infiltration  t>asin8. 
Provide  diversion  berms  and  dikes  to  limit  runoa 
Cover  toading  and  untoading  areas. 
Enetose  material  handing  systems  for  wood  wastes. 
Cover  materials  entering  and  leaving  areas. 
ProvkJe  good  housekeeping  measures  to  Bmit  debris  and  to  provide 

dust  control. 

ProvWe  paved  areas  to  enable  easy  coOectton  of  spUted  materials. 
ProvWe  secondary  containment  around  chemk:al  storage  areas 
ProvWe  fluW  level  indteators. 
Inventory  of  flukte  to  kJentlfy  lectage. 

L^te  storage  areas  away  from  high  traffic  areas  and  surface  waters. 
Devetop  spi  preventton.  containnMnt  and  countermeasure  (SPCC) 
plans  and  Imptement  ^         ' 

Cover  and/br  enetose  chemksl  storage  areas. 
Provide  drip  pads  to  aaow  for  recycling  of  spills  and  leria. 


Sources:  
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-B^mround  Documenl  Supporting  the  Proposed  Usting  ct  Wwtes  From  Wood  Presarvabon  and  Surface  Protection  Processes."  EPA  Office 
of  SoM  Waste,  July  1987. 

Xhtorophenate  Wood  Protectioa  Recommendations  for  Design  and  Operation,"  Environment  Canada,  December  1983. 

Wood  Presennng;  identification  and  Usting  of  Hazardous  Wastes;  Final  Rule.  "Federal  Register."  Volume  55,  No.  235.  December  6 

Selected  pages  »om  "Texas  Best  Management  Practices  for  Sawicuf" _-. 

lean  Pulpwooa  Association,  Washington,  O.C. 


1990. 


Sawiculture,"  Texas  Forestry  Association,  1989.  Submitted  tor  inclusion  by  Amer- 


Wood  surface  protection  and 
preserving  facilities  should  consider 
additional  controls  for  their  storm  water 
discharges  because  of  the  types  of 


pollutants  which  may  contaminate  the 
discharges.  Therefore,  Table  A-4 
contains  a  summary  of  effective 
practices  for  the  control  of  pollutants 


firom  timber  product  facilities  that  treat 
their  wood.  These  BMPs  to  be  used  in 
conjunction  with  those  BMPs  in  Table 
A-3. 


Table  A-4.— ADDmoi^AL  Effective  Pollutant  Control  Options  for  Timber  Product  Facilities  That  Surface 

Protect  or  Preserve 


Activdy 

Associated  BMPs 

Wood  surface  protection  and  preserving  actwifes 

Extend  drip  time  in  process  areas  before  moving  to  storage  areas. 

Pave  and  berm  areas  used  by  equipment  that  has  come  in  contact 

with  treatment  chemicals. 

Dedicate  equipment  that  is  used  for  treaknent  activities  to  9a»  specific 

purpose  only  to  prevent  the  tracking  of  treatment  chemicats  to  other 
areas  on  the  site. 

Locate  treatment  chemical  loading  and  untoadmg  areas  away  from 
high  fraflic  areas  «4iere  tracking  of  the  chemical  may  nrri  ir. 

Provide  drip  pads  under  conveyance  equipment  from  treatment  proc- 
ess areas. 

Provide  frequent  visual  inspections  of  treatment  chemical  loadkig  and 

unloading  areas  during  and  after  activitjes  occur  to  identify  any  spills 

or  leatcs  needing  clean-up. 
Cover  and/or  enclose  treatment  areas. 
Provide  containment  in  treated  wood  storage  areas. 
Cover  storage  areas  to  prevent  contact  of  tre^ed  wood  products  with 

precipitation. 
Elevate  stored,  treated  wood  products  to  prevent  contact  v«th  mnorV 

runoff. 

Sources: 

NPDES  Storm  Water  Group  Application— Part  1 .  Received  by  EPA  March  18.  1991  through  Decenrtor  3t.  1992. 

"RegidBtory  Guidance  and  Waste  Reduction  Manual  for  United  Stetes  Sawmills  (Draft),"  EPA  Office  01  Solid  Waste.  January  12. 1993. 

"Background  Docunterrt  Supporting  the  Proposed  Usting  of  Wastes  From  Wood  Preservation  and  Surface  Protection  Processes."  EPA  Office 
of  SoM  Waste,  July  1967. 

"Chlofophenate  Wood  Protectton,  Recommendations  tor  Design  and  Operation."  Environment  Canada,  December  1963. 

Wood  Presennng;  Identification  and  Listing  of  Hazardous  Wastes;  Final  Rute.  "Federal  Register."  Volune  55.  No.  235.  December  6, 1990. 

Selected  pages  l^om  "Texas  Best  Management  Practices  for  Silviculhjre."  Texas  Forestry  Association.  1989.  Subnitted  for  inclusion  by  Amer- 
ican Pulpwood  Association,  Washington,  DC. 


Control  of  sediments  leaving  the  site 
should  also  be  considered  by  timber 
product  faciUties  as  sediments 
contribute  to  the  total  suspended  solids 
in  the  storm  water  discharges.  There  are 
several  areas  of  the  site  that  may  be 
prone  to  erosion  due  to  intense 
industrial  activities.  These  areas  are: 
Loading  and  unloading  areas,  access 
roads,  material  handling  areas,  storage 
areas,  and  any  other  areas  where  heavy 
equipment  and  vehicle  use  is  prevalent. 
Specific  erosion  and  sediment  controls 
should  be  implemented  to  minjmiye  the 
discharge  of  sediments  from  the  site. 
Measurements  that  timber  fiacilities  may 
consider  include,  but  are  not  limited  to: 
stabilization  measures  sudi  as  seeding, 
mulching,  chemicft!  stabilization, 
sodding,  soil  retaining  measures  and 
dust  control  and  structural  measures 
such  as  sediment  traps,  contouring, 
sedimeBOt  basins,  check  dams  and  silt 
fences.  , 


6.  Special  Conditions 

a.  Prohibition  of  non-storm  water 
discharges.  This  permit  authorizes  an 
additional  non-stonn  water  discharge 
specific  to  the  timber  products  industry 
that,  when  combined  with  storm  water, 
is  authorized  to  be  discharged  under 
this  permit.  To  be  authorized  imder  the 
permit,  the  sources  of  non-storm  watn* 
must  be  identified  in  the  storm  water 
pollution  prevention  plan  prepared  for 
the  facility.  Where  these  discharges 
occur,  the  plan  must  identify  and  ensure 
the  implementation  of  appropriate 
pollution  prevention  measures  for  the 
non-storm  water  compcments  of  the 
discharge.  Authorized  discharges 
include  the  following:  spray  dowa  of 
lumber  and  wood  product  storage  yards. 

Spray  down  of  lumber  and  wood 
product  in  storage  yards  is 
intermittently  performed  for  fire  control 
and  pest  controL  Discharges  from  spray 
down  activities  are  not  stonn  water 
discharges;  however,  resulting 


discbarges  created  as  a  resuh  of  spray 
down  of  raw  lumber  and  wood  product 
storage  yards  are  authorized  under  this 
section  where  no  chemical  additives  are 
used  in  the  spray  down  waters  and  no 
chemicals  are  applied  to  the  wood 
during  storage.  H'A  believes  that  this 
practice,  when  performed  in  compliance 
with  the  terms  and  conditions  of  this 
section,  will  not  pose  any  additional 
risks  to  human  health  and  the 
environment  because  it  is  an  industrial 
activity  which  is  performed 
intermittently  and  within  the  confines 
of  an  area  that  should  already  contain 
controls  for  pollutants  in  storm  water 
discharges. 

It  should  be  noted  that  the  following 
discharges  are  not  authorized  under  this 
section: 

•  Noncontact  cooling  wastewater. 

•  Contact  cooling  wastewater. 

•  Boilw  blowdown  and  water 
treatment  wastewater. 
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•  Storm  water  from  areas  of  surface 
protection  hand  spraying  activities. 

This  prohibition  of  unpermitted  non- 
storm  water  discharges  ensures  that 
these  discharges  are  not  inadvertently 
covered  under  this  section  and  requires 
the  permittee  to  submit  the  appropriate 
applications  to  gain  coverage  for  the 
non-storm  water  portion  of  the 
discharge. 

7.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

Several  additional  storm  water 
pollution  prevention  plan  requirements 
are  added  in  the  section  of  today's 
proposed  permit  for  the  timber  products 
industry.  These  deal  with  the 
identification  and  description  of 
potential  pollutant  sources,  and 
requirements  to  meet  specific  good 
housekeeping,  inspection,  and 
sediment/erosion  control  measures.  EPA 
is  also  recommending  that  several 
criteria  be  considered  during  the 
development  of  the  storm  water 
pollution  prevention  plan. 
a.  Contents  of  the  Plan 
(1)  Description  of  Potential  Pollutant 
Sources,  (a)  Drainage— There  are  no 
additional  requirements  beyond  those 
described  in  Part  VI.C.2.a.  of  this  fact 
sheet. 

[b]  Inventory  of  exposed  materials — 
This  section  will  require  those  facilities 
that  have  conduced  activities  associated 
with  wood  preserving  and  wood  surface 
protection  with  pentachlorophenol 
formulations,  creosote  formulations,  or 
arsenic/chromium  formulations  in  the 
past  to  identify:  areas  where  soils  are 
contaminated,  treatment  equipment, 
and/or  stored  materials  which  remain  as 
a  result  of  these  operations.  This  section 
will  also  require  the  identification  of 
any  management  practices  being 
employed  to  minimize  the  contact  of 
these  materials  with  storm  water  runoff. 

EPA  has  added  these  requirements 
because  it  is  aware  through  studies 
performed  for  the  hazardous  waste 
listing  process  that  sites  where  wood 
surface  protection  and  wood  preserving 
chemicals  have  been  used  in  the  past 
continue  to  contribute  pollutants  to  the 
storm  water  discharges  that  come  in 
contact  with  them,  even  once  the 
industrial  activity  has  ceased.'*  In 
particular,  soils  that  have  been 
contaminated  with  the  formulation, 
equipment  such  as  dipping  tanks  and 
those  used  for  material  handling,  and 
wastes  and  materials  that  are  still  stored 
on  the  site  may  continue  to  release 


pollutants.  EPA  is  requiring  the  facility 
to  identify  these  pollutant  sources  so 
that  appropriate  controls  can  be 
implemented. 

During  the  EPA  process  to  list  wastes 
from  wood  preservation  and  surface 
protection  processes,  data  were  gathered 
that  showed  that  the  concentration  of 
constituents  (of  the  treatment 
chemicals)  in  storm  water  runoff,  in 
some  instances,  were  equivalent  to 
those  concentrations  found  in  process 
wastewaters.  These  studies  also  found 
high  concentrations  of  phenolic 
compounds,  pentachlorodifluron  and 
phenanthrenes,  and  metals  in  soils 
contaminated  with  process  residuals  at 
several  sites.  These  concentrations  were 
attributed  to  treated  wood  drippage  and 
precipitation  washoff  of  treated 
woods." 

For  facilities  that  have  operated  wood 
preserving  and  chlorophenolic  surface 
protection  activities  in  the  past,  EPA  is 
requiring  a  complete  evaluation  of  the 
history  of  operations  since  the  facility's 
inception.  EPA  is  requiring  this 
evaluation  because  soils  that  are 
contaminated  by  treatment  chemicals 
and  wastes  continue  to  be  a  source  of 
pollutants  and  can  contribute  to  the 
contamination  of  storm  water  runoff 
indefinitely. 

(c)  Non-storm  water  discharges — 
There  are  no  additional  requirements 
beyond  those  described  in  Part  Vl.B.2.d. 
of  this  fact  sheet. 

(d)  Risk  identification  and  summary 
of  potential  pollutant  Sources— There 
are  not  additional  requirements  beyond 
those  described  in  Part  Vl.C.2.f.  of  this 
fact  sheet. 

(2)  Measures  and  controls.  As 
contained  in  Part  Vra.A.5.  of  this  fact 
sheet.  EPA  has  set  forth  a  number  of 
options  which  are  effective  in 
controlling  releases  of  pollutants  to 
storm  water  discharges  associated  with 
industrial  activity.  Due  to  the  success  of 
BMPs  as  a  cost  effective  method  of 
pollution  control,  EPA  is  requiring  that 
all  facilities  consider  the 
implementation  of  BMPs  in  the 
following  areas  of  the  site:  log,  lumber 
and  other  wood  product  storage  areas; 
residue  storage  areas,  loading  and 
unloading  areas;  material  handling 
areas;  chemical  storage  areas;  and 
equipment/vehicle  maintenance,  storage 
and  repair  areas.  The  conditions  of  this 
section  also  require  facilities  that 
surface  protect  and/or  preserve  wood 
products  to  address  specific  BMPs  for 


»'  "Background  Pocuraent  Supponing  the 
Proposed  Listing  of  Wastes  from  Surface  Protection 
Processes.  Part  One  Final  Engineering  Analysis 
Volume  1."  EPA  OfTice  of  Solid  Wastes.  February 
1993.  ' 


■'"Background  Document  Supporting  the 
Proposed  Listing  of  Wastes  from  Surface  Protection 
Processes.  Part  One  Final  Engineering  Analysis 
Volume  1."  EPA  Office  of  Solid  Wastes.  February 
1993. 


wood  surface  protection  and  preserving 
activities. 

EPA  believes  it  is  appropriate  to 
require  that  permittees  indicate  in  their 
storm  water  pollution  prevention  plan 
all  potential  sources  of  pollution. 
Effective  pollution  control  measures  are 
currently  being  implemented  at  timber 
product  facilities  and/or  are  identified 
in  literature  sources  specific  to  timber 
products  facilities.  Additional  practices 
may  also  be  found  in  the  "Storm  Water 
Management  for  Industrial  Activities, 
Developing  Pollution  Prevention  and 
Best  Management  Practices"  (EPA  832- 
R-92-006),  EPA.  September  1992.  The 
determination  of  the  appropriateness  or 
inappropriateness  of  a  measure  must  be 
indicated  in  the  facihty's  storm  water 
management  plan. 

(a)  Good  housekeeping — In  addition 
to  typical  good  housekeeping  measures 
that  require  the  maintenance  of  areas 
which  may  contribute  pollutants  to 
storm  water  in  a  clean  and  orderly 
manner,  the  pollution  prevention  plan 
must  specifically  address  good 
housekeeping  measures  and  the  specific 
frequency  of  performance  of  these 
measures  which  are  designed  to:  (1) 
Limit  the  discharge  of  wood  debris;  (2) 
Minimize  the  leadiate  generated  from 
decaying  wood  materials;  and  (3) 
minimize  the  generation  of  dust. 

EPA  has  specified  that  BMPs  limit  the 
discharge  of  solids  because  storm  water 
discharges  containing  TSS  and  BOD5  are 
prevalent  at  timber  products  facilities 
and  can  often  be  controlled  by  good 
housekeeping  measures. 

(b)  Preventative  maintenance— This 
section  requires  periodic  removal  of 
debris  from  ditches,  swales,  diversion, 
containment  basins,  and  infiltration 
measures.  The  discharge  of  solids  at 
timber  product  facilities  may  inhibit  the 
performance  of  storm  water  controls  if 
they  are  not  maintained  properly. 

(c)  Spill  prevention  and  response 
procedures — This  section  requires  the 
development  of  schedules  for  response 
procedures  to  limit  the  tracking  of 
spilled  materials  to  other  areas  of  the 
site.  Specifically,  this  section  requires 
that  leaks  or  spills  of  wood  surface 
protection  or  preservation  chemicals  be 
cleaned  up  immediately. 

Requirements  have  been  placed  in 
this  section  to  limit  the  tracking  of 
significant  materials  that  have  been 
leaked  or  spilled  on  the  site  from 
containers,  facility  equipment,  or  onsite 
vehicles.  Of  particular  concern  is  the 
tracking  of  leaks  or  spills  of  treatment 
chemicals  outside  near  where  storm 
water  controls  are  in  place.  This  may 
occur,  for  example,  during  the  filling  of 
storage  tanks.  Vehicles  or  equipment 
used  to  transfer  materials  may  come  into 
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contact  with  any  materials  spilled 
during  the  flUing  or  emptying  of  tanks. 
As  the  vehicles  move  to  other  locations 
at  the  site,  such  material  may  be  tracked 
and  eventually  lead  to  contamination  of 
storm  water  discharges. 

(d)  Inspections — Inspections  must  be 
performed  monthly  at  processing  areas, 
transport  areas,  and  treated  wood 
storage  areas  of  facilities  performing 
wood  surface  protection  and 
preservation  activities.  Monthly 
inspections  are  designed  to  assess  the 
usefulness  of  practices  in  minimizing 
drippage  of  treatment  chemicals  on 
unprotected  soils  and  in  areas  that  will 
come  in  contact  with  storm  water 
discharges.  BMPs  and  all  other  areas  of 
the  facility  must  be  visually  inspected 
once  per  quarter.  In  addition,  all  timber 
products  facilities  must  conduct  daily 
inspections  of  material  handling 
activities  and  imloading  and  loading 
areas  whenever  industrial  activities 
occur  in  those  areas. 

(e)  Employee  training — There  are  no 
additional  requirements  beyond  those 
listed  in  Part  VI.C3.e.  of  this  fact  sheet. 

(/)  Sediment  and  erosion  control — 
This  section  requires  that  the  following 
areas  of  the  plant  be  considered  for 
sediment  and  erosion  controls:  loading 
and  unloading  areas,  access  roads, 
material  handling  areas,  storage  areas, 
and  any  other  areas  where  heavy 
equipment  and  vehicle  use  is  prevalent. 
Sediment  and  erosion  controls  include: 
Stabilization  measures  such  as  seeding, 
mulching,  chemical  stabilization, 
sodding,  soil  retaining  measures;  and 
dust  control  and  structural  measures 
such  as  sediment  traps,  contouring, 
sediment  basins,  check  dams,  and  silt 
fences.  This  requirement  is  added 
because  part  2  storm  water  group  permit 
application  data  showed  that  many  of 
the  sites  were  discharging  high  TSS 
concentrations  in  their  storm  water 
discharges.  Identifying  those  areas  of  the 
site  where  erosion  occurs  will  aid  the 
permittee  in  determining  appropriate 
BMPs  that  will  achieve  a  reduction  in 
TSS  loadings. 

(g)  Stonn  water  management — ^There 
are  no  additional  requirements  beyond 
those  described  in  Part  VI.C.3.h.  of  this 
fact  sheet. 

(3)  Comprehensive  site  compliance 
evaluation.  There  are  no  additional 
requirements  beyond  those  described  in 
Part  VI.C.4.  of  this  fact  sheet. 

8.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring  requirements 
for  all  facilities  performing  wood 
preservation  and/or  surface  protection 


activities.  EPA  believes  that  facilities 
engaged  in  wood  preservation  and 
surface  protection  may  reduce  the  level 
of  pollutants  in  storm  water  runoff  from 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit.  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 
the  pollution  prevention  plan  and  to 
characterize  the  discharge  for  potential 
environmental  impacts,  the  proposed 
permit  requires  facilities  engaged  in 
wood  preservation  and  surface 
protection  to  collect  and  analyze  grab 
samples  of  their  storm  water  discharges 
for  the  pollutants  listed  in  Tables  A-5, 
A-6,  and  A-7.  The  pollutants  listed  in 
Tables  A-5,  A-6,  and  A-7  were  found 
to  be  above  benchmark  levels  for  a 
significant  portion  of  faciUties  engaged 
in  wood  preservation  and  surface 
protection  that  submitted  quantitative 
data  in  the  group  application  process,  or 
are  believed  to  be  present  based  upon 
the  description  of  industrial  activities 
and  significant  materials  exposed. 
Because  these  pollutants  have  been 
reported  at  benchmark  levels  from 
facilities  engaged  in  wood  preservation 
and  surface  protection,  EPA  is  requiring 
monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 
pollution  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  from  facilities  engaged  in 
wood  preservation  and  surface 
protection  must  be  monitored  quarterly 
during  the  second  year  of  permit 
coverage.  At  the  end  of  the  second  year 
of  permit  coverage,  a  facility  must 
calculate  the  average  concentration  for 
each  parameter  listed  in  Tables  A-5,  A- 
6,  and  A-7.  If  the  permittee  collects 
more  than  four  grab  samples  in  this 
period,  then  they  must  calculate  an 
average  concentration  for  each  pollutant 
of  concern  for  all  samples  analyzed. 

Tabl£  A-5. — Monitoring  Require- 
ments FOR  All  Facilities  Per- 
forming Wood  Preservation 
AND/OR  Surface  Protection 


Pollutant  of  concern 


Chemical  Oxygen  Demand 
(COD) 

Total  Suspended  Solids 
(TSS) 

Biochemical  Oxygen  De- 
mand .„ 


Cut-off  con- 
centration 


65.0  mg/L 
100mg/L 
9.0  mg/L 


In  addition,  those  facilities  that 
ciurently  use  chlorophenolic 
formulations  for  wood  preserving  or 
surface  protection,  or  that  have  used 
chlorophenolic  formulations  for  surface 
protection  in  the  past,  must  monitor  for 
the  following  parameters: 

Table  A-€.— Additional  Monitoring 
Requirements  for  Facilities  Per- 
forming Wood  Preservation 
With  Chlorophenolic  Formula- 
tions 


Parameter  of  cofKern 


PentacWorophenol 


Cut-off  concentration 


Detection  limit 


Facilities  that  use  chromium-copper- 
arsenic  formulations  for  the 
preservation  of  wood,  must  monitor 
storm  water  discharges  associated  v^th 
the  wood  preservation,  and  chemicals 
and  preserved  wood  product  storage  for 
the  following  additional  parameters: 

Table  A-7.— Additional  Monitoring 
Requirements  for  Facilities  Per- 
forming Wood  Preservation 
With  Chromiu^hCopper-Arsenic 
Formulations 


Parameter  of  concern 

Cut-off  concentra- 
tion 

Arsenic,  total  recoveratsle 
Copper,  total  recoverable 

0.000018  mg/L 
0.009  mg/L 

If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Tables  A-5,  A-6,  and  A- 
7,  then  the  permittee  is  not  required  to 
conduct  quantitative  analysis  for  that 
parameter  during  the  fourth  year  of  the 
permit.  If,  however,  the  average 
concentration  for  a  parameter  is  greater 
than  the  cut-off  concentration  listed  in 
Tables  A-5,  A-€,  and  A-7,  then  the 
permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 
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Table  A-8.— Schedule  of  itowrroRiNG 


2ncl  year  of  permB  coverage 


4»i  year  tA  permit  oowecage 


Conduct  quarterly  momtorir^ 

Calculate  the  average  concentration  tor  aN  parameters  analyzed  dur- 
ing tfiis  period. 

If  average  concentration  is  greater  flian  ttw  value  listed  in  tables  A- 
5.  A-€.  and  A-7.  ttien  quarterty  saniptir>g  is  required  during  ttie 
fourth  year  of  ttie  permit. 

If  average  concertration  is  less  than  er  equal  to  ttw  value  feted  m 
tables  A-5.  A-6.  and  A-7.  then  no  further  san^ng  is  required  for 
that  parameter. 

Conduct  Quarterly  monitoring  for  any  parameter  where  the  average 
concentration  in  year  2  of  the  permit «  greater  tban  Ihe  value  ksted 
in  tables  A-5.  A-6,  and  A-7. 

N  industriaJ  activities  or  the  poPution  prevention  plan  have  tieen  al- 
tered such  that  storm  water  discharges  may  be  adversely  affected, 
quarterty  monrtoring  is  required  1or  all  parameters  of  concern. 


in  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  cancentration.  EPA  expects 
permtUees  to  place  special  emphasis  on 
nujthods  for  niducing  the  puesence  of 
lbo<«  parameters  in  storm  water 
discbarges.  QuarterJy  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

The  monitoring  cut  off  concentrations 
listed  in  Tables  A-5,  A-6,  and  A-7  are 
iwrt  nomerical  affluent  limitations. 
These  values  represent  a  level  of 
pollutant  discharge  which  facilities  may 
ac^uex-e  thnuigh  the  implementation  of 
pollution  prevention  plans.  At  least  half 
of  the  facilities  which  submitted  Part  2 
data,  reported  concentrations  less  than 
or  equal  to  the  values  listed  in  Taibles 
A-5,  A-6,  and  A-7.  Facilities  that 
achieve  avenige  discbatge 
concentrations  wiiich  are  iess  than  or 
equal  to  the  values  in  Tables  A-5.  A- 
6.  and  A-7aiieiiot  relieved  from  the 
pollution  prevention  plan  requi cements 
or  aay  other  reguirennents  of  the  permit. 

b  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
faciHties  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollirtants  to  storm 
water  discharges.  The  ahemative 
described  below  is  necessary  to  ensure 
that  Tnonitoring  requirements  are  only 
imposed  on  those  facilities  that  ^lo.  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  aod  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 


ariTHial  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VH.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  and 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  fecflity  thaft  are  withrn  the 
drainage  area  of  the  outfafl  are  TKit 
presently  exposed  to  storm  water  and 
will  not  be  exposed  to  storm  water  for 
the  certification  period.  Such 
oertification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  Vi.Cof  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  st^mk  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
nnonthsof  the  conclusion  of  each  year. 
Such  permittees  must  submit 
naonitodng  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Direotor.  For  facilities 
conducting  monitoring  beyond  the 
mininuim  quarterly  requirements  an 
additional  Discharge  K4anitoring  Report 
Form  must  be  filed  for  each  analysis.  . 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resuhing  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shafl 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  dttring 
the  first  30  minutes  was  impracticable. 


If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  ornonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  commeirts  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  dischai^es  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
managemeiTt  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantial^  identical 
effiuents,  the  permittee  -may  test  the 
effinentof  oneof  such  otrtfallsand 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalHs)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfells  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  helieves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  |e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent^,  or 
high  (above  €5  percent))  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  ^of 
storm  water  quality.  Monthly  visual 
inspections  of  storm  water  discharges 
from  each  outfall  are  required  at  all 
timber  products  facilities.  The 
inspection  must  be  a  grab  sample 
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collected  from  each  §iOTm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Crab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
thepollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staffs 
understanding  of  the  storm  water 
problems  on  Aat  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit, 
the  coHection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  p>ersormel 


(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

g.  Baseline  general  permit  variance. 
On  September  9, 1992,  and  September 
25,  1992,  EPA  published  the  final 
NPDES  general  permits  for  storm  water 
discharges.  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  from  wood 
product  facilities  involved  in  wood 
preserving  and  surface  protection.  These 
notices  specifically  required  that 
facilities  with  storm  water  discharges 
associated  with  industrial  activity  from 
areas  that  are  used  for  wood  treatment, 
wood  surface  application  or  storage  of 
treated  or  surface  protected  wood  at  any 
wood  preserving  or  wood  surface 
facilities  were  required  to  monitor  their 
storm  water  discharges  for  oil  and 
grease.  pH,  COD,  and  TSS.  Facilities 
ehgaged  in  the  use  of  chlorophenolic 
formulations  were  required  to 
additionally  monitor  for 
pentachlorophenol  and  acute  toxicity. 
Those  engaged  in  the  use  of  creosote 
formulation  were  required  to 
additionally  monitor  for  acute  toxicity. 
Those  engaged  in  the  use  of  waterbome 
salt  formulations,  specifically 
chromium-arsenic  formulations,  were 
required  to  additionally  monitor  for 
total  recoverable  arsenic,  total  • 
recoverable  chromium,  and  total 
recoverable  copper.  Today's  proposed 
permit  contains  similar  monitoring 
requirements.  EPA  requests  comment  on 
the  proposed  changes  in  monitoring 
requirements  for  facilities  engaged  in 
wood  preservation  and  surface 
protection. 

9.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  X1.A.8.  of  this  fact  sheet. 

a.  Semiannual  monitoring 
requirements.  During  the  period 
beginning  on  the  effective  date  and 
lasting  through  the  expiration  date  of 
this  permit,  permittees  with  facilities 
identified  in  paragraph  VIII.A.9.a.(l) 
must  monitor  those  storm  water 
discharges  identified  below  at  least 
semiannually  (2  times  per  year)  except 
as  provided  in  VI.C.3.  of  the  permit 
(Sampling  Waiver)  and  VI.C.4. 
(Representative  Discharge).  Permittees 
with  facilities  identified  in  paragraph 
VIIl.A.9.a.(l)  (below)  must  report  in 
accordance  with  Part  VI.B.  of  the  permit 
(Reporting:  Where  to  Submit)  and 
paragraph  VIII.A.9.c.(2)  (Reporting: 
When  to  Submit),  bi  addition  to  the 
parameters  listed  below,  the  f>ermittee 


shall  provide  the  date  and  duration  (in 
hours)  of  the  storm  event{s)  sampled; 
rainfall  measurements  or  estimates  (in 
inches)  of  the  storm  event  which 
generated  the  sampled  runoff:  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled; 

(1)  Facilities  with  storm  water 
discharges  associated  with  industrial 
activity  from  areas  that  are  used  for 
wood  preserving  treatment,  wood 
surface  protection,  storage  of  treated  or 
surface  protected  wood  and/or  residues, 
treatment  equipment  storage  or 
treatment  chemical  storage  at  any  wood 
preserving  or  wood  surface  protection 
facilities  are  required  to  monitor  such 
storm  water  that  is  discharged  from  the 
facility  for:  oil  and  grease  (mg/L),  pH. 
COD  (mg/L),  and  TSS  (mg/L).  In 
addition,  facilities  that  use 
chlorophenolic  formulations  shall 
measure  pentachlorophenol  (mg/L); 
facilities  that  use  creosote  formulations 
shall  measure  acute  whole  effluent 
toxicity;  and  facilities  that  use 
chromium-copper-arsenic  formulations 
shall  measure  total  recoverable  arsenic 
(mg/L),  total  recoverable  chromium  (mg/ 
L),  total  recoverable  copper  (mg/L). 

b.  Annual  monitoring  requirements. 
During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit, 
permittees  with  facilities  identified  in 
paragraph  XI.A.9.b.(l)  (below)  must 
monitor  those  storm  water  discharges 
identified  below  at  least  annually  (1 
time  p)er  year)  except  as  provided  in 
VI.C.3.  (Sampling  Waiver),  and  VI.C.4. 
(Representative  Discharge).  Permittees 
with  facilities  identified  in  paragraph 
XI.A.9.b.(l)  (below)  are  not  required  to 
submit  monitoring  results,  unless 
required  in  writing  by  the  Director 
However,  such  permittees  must  retain 
monitoring  results  in  accordance  with 
Part  VII.P.2.  of  the  permit  (Retention  of 
Records).  In  addition  to  the  parameters 
listed  below,  the  permittee  shall  provide 
the  date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled:  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff:  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons; 
of  the  discharge  sampled; 

(1)  Facilities  with  storm  water 
discharges  associated  with  industrial 
activity  from  areas  that  are  used  for  log. 
lumber,  and  other  wood  product 
storage,  residue  storage  areas,  loading 


fillHD 
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and  MBiaadisg.  matand  banifkni;  snd 
chemical  storage^  timber  product 
facilities  tliat  an  Bct  wood  ftreserving  or 
vv  ood  surface  protectioo  fadlities  sn 
required  to  auioitor  «uofa  starni  water 
that  isalisckH^d  from  the  facility  lor 
BOD,  ♦■g/L).  COD  (mg/L).  and  TSS 
(mg/L). 

(2)  Sample  ty^  For  add  discharges, 
data  skdl  be  aepwied  ior  a  §r«b  samf^le. 
All  such  samples  shaH  be  coHected  from 
the  discharge  resulting  from  a  storm 
event  that  is  greater  than  G.l  indi  in 
magnitude  and  that  occurs  at  leasJ  72 
hours  from  the  ftrevionsty  measBcaMe 
(greater  than  01  int*  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  mirwtes  »f  the 
dischaige.  If  the  coTlection  of  a  grab 
sample  during  the  first  39  miaates  is 
impracticable,  a  grab  sample  can  he 
taken  during  the  First  hour  of  the 
discharge,  artd  the  discharger  AaH 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  W  mimites  was  impracticabie. 

c.  Keporting:  When  to  submtt.  (1) 
f^rmitlees  that  are  required  to  conduct 
sampling  pursuant  to  part  Vin.A.9.a.(l) 
(Semiannttal  Monitoring)  shafl  monitor 
samples  collected  during  the  sampling 
periods  running  from  January  to  June 
and  during  the  sampHng  period  •frrmi 
July  to  December.  Such  permittees  Sha^l 
submit  monitoring  results  obtained 
during  the  reporting  period  running 
from  January  to  December  on  Discharge 
Monitoring  Report  Form(s)  postmaAed 
no  later  than  the  28th  day  of  the 
following  January.  A  separate  Dischaige 
Monitoring  Report  Form  is  required  for 
each  sampling  period.  The  first  report 
may  include  less  than  12  months  erf 
information. 

d.  Permittees  with  facilities  identified 
in  part  XI.A.9.b.(l)  (Annual  Monitoring) 
are  not  required  to  submit  monitoring 
results,  unless  required  in  writing  by  the 
Director. 

B  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Paper  and 
A  Hied  Prodac^  Manufacturing 
Facilities 

On  November  16, 1990  (55  FR  47990L 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharges 
associated  with  industrial  activity." 
This  definition  included  point  source 
dischaqjBS  of  storm  water  from  11 
categories  of  facilities,  inciudiog  paper 
and  allied  product  manufacturing 
facilities  that  are  commonly  identified 
by  Standard  Industrial  Classification 
(SIC)  Idaior  Croup  26.  Today's  proposed 
permit  astablishes  special  conditions  ior 
the  storm  water  discharges  associated 
with  industrial  activities  at  paper  and 
allied  product  manufacturing  facilities. 


Based  on  an  evaluation  of  part  1  and 
part  2  group  appHcation  data,  these 
facilities  were  determined  to  perfonn 
similar  operations,  itse  similar  raw 
materials,  and  empitey  similar  material 
handling  and  storage  practices.  In  lig^t 
of  Hhe  available  trrformation,  it  was 
determined  that  Ae  sttmn  water 
diediarge  tiiaracteristicB  worfd  be 
similar  for  fecifities  covered  by  this 
section. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  compty  with  any  and  atl 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
appHcable  requirements  in  this  section. 
The  monitoriag  and  pollution 
prevention  plan  terms  and  conditions  of 
this  muhi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  oT  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  sectionts)  of  this  permit  fif  any)  are 
applicable  to  the  facility. 

If  monitoring  and  potlution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eli^"bility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Industry  Profile 

SIC  Major  Croup  26,  the  production  of 
pulp,  paper,  and  paperboard.  is  a  highly 
diversified  industry  group  which 
manufactures  a  variety  of  products. 
Products  include  newsprint,  printtag 
and  writing  papers,  hleacfaed  end 
unbleached  packaging  paper,  glassine. 
tissue  papers,  vegetable  parchment, 
greaseproof  pajiers,  bleached  and 
unbleached  paperboard.  special 
industrial  papers,  and  pulp.  Pulp, 
paper,  and  paperboard  is  produced  from 
wood  and  nonwood  products  such  as 
jute.  hemp,  rags,  cotton  linters.  bagasse. 
and  esparto.  Secondary  fibers,  or 
wastepaper.  is  also  used  to  prroduce 
paper  and  paperboard.  Four  standard 
manufacturing  processes  are  invodved  ia 
the  production  of  pulp,  fiaper.  and 
paperboacd:  i(l)  Raw  material 
preparation.  W  pulping.  i3j  bleaching, 
and  (4)  papermakiag. 

a.  How  material  preparation.  Mtood  is 
the  most  widely  used  raw  material  for 


manufacttrring  pulp  and  paper  products. 
Wood  must  be  prepared  for  pulping  by 
log  -washmg,  baA  removal,  and 
chipping/sawrng.  These  activities  are 
usually  conducted  oatdoors  and 
produce  large  amotmts  of  wood  drips, 
sawdust,  and  other  vmod  debris.  If 
exposed  to  storm  water,  these  activities 
may  contribute  TSS  and  800,  to  the 
storm  water  discharge. 
-     b.  Pa/tping.  Pulping  involves  reducing 
a  celhilosic  raw  material  into  a  form  that 
may  be  further  prtKBssed  to  produce 
paper  or  paperboard.  or  into  a  form  that 
may  be  chemicany  converted.  Two 
pulping  methods  are  used  to  reduce  the 
raw  material:  mechanical  pulping  and 
chemical  pulping. 

MecbanicalpiJping.  also  known  as 
groundwood  pulping,  uses  two 
processes  to  produce  pulp.  £tone 
groundwood  and  refiner  groundwood. 
Stone  groundwood  uses  a  grindstone  to 
tear  fiber  from  the  side  of  short  logs. 
Refiner  groundwood  passes  wood  chips 
through  a  disc  refiner.  Inhofh  processes, 
wood  may  be  softened  with  chemicals 
or  heat  to  reduce  the  amount  of  energy 
required  for  grinding.  Mechanical  pulp 
is  very  suitable  for  use  in  newspapers, 
catalogs,  tissues,  and  one-time 
publications. 

Chemical  palping.  using  cooking 
chemicals  under  controlled  condiiiaas. 
produces  a  variety  of  pu\ps  for 
muhipuiposes.  This  process  generally 
produces  high  quality  paper  products. 
Three  types  of  chemical  palping  are 
used:  alkaline,  sulfite,  aiul 
semichemical. 

Alkaline  pulping,  more  commonly 
known  as  the  krafi  process,  produces  a 
very  strong  pulp  and  is  adaptable  to 
almost  all  wood  species.  The  pulp  is 
formed  by  boiling  wood  chips  in  an 
alkaline  solution  usually  containong 
sodium  suUate.  Alkaline  pulping  also 
provides  for  the  successful  recovery  of 
chemicals  used  in  the  process.  This 
pulping  technique  is  the  most  highly 
used  pulpioB  process  woridwide. 

Sulfite  pulps  are  generally  prepared 
from  softwoods  and  produce  various 
tyf>es  of  paper  inchidiog  tissue  paper 
and  Mo-iting  paper  Wood  chips  are 
boiled  with  ca  lei  um-hasedtiiemica'ls. 
magnesium-based  chemicals.  «r 
ammonia-based  chemicals.  Calcium  was 
Ae  original  the  sulfite  liquor  base, 
however  the  spent  hquor  from  this  base 
was  difficult  and  expensive  to  recover. 
Many  stdfite  raijls  have  now  been 
converted  to  the  kraft  process  or  have 
been  shut  down  because  of  the  problems 
otf  chemical  *ecovery  and  the  reduced 
availability  «f  softwoods. 

Semichemicai  pulping  involves  the 
cooking  of  wood  chips  horn  hedwoods 
with  a  neutral  or  slightly  alkaline 
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sodiua  sbI&b  ndution.  Bx0k  soditira 

and  amaoan-based  cbesiicals  are  used 
in  this  pnxxss.  Pulps  produced  from 
semtckemicKl  pulping  are  used  in  the 
maxm&cture  of  corrugated  papeiboard. 
SemicheKical  pulping  mills  practice 
chemscal  recovery  from  the  waste  liquor 
by  balancing  the  pH  of  the  waste  liquor. 
Spent  liquor  is  then  burned  in  a  fumaoe. 

Some  facihties  use  seooodary  ^bers  to 
produce  the  paper  products.  Secondary 
fibers  are  wastepapers  and  may  be  used 
with  little  or  oo  preparation  d^>ending 
on  their  condition.  The  wast^aper  may 
be  blended  ditectly  with  the  vii^gin 
pulps  or  may  have  to  be  screened  and 
filtered  to  remove  dirt  before  being 
added  to  the  pulp. 

Some  aecondary  Abets  must  foe 
deinked  before  use.  in  order  to  reclaim 
a  useful  pulp,  ail  noncelKilosk: 
materials,  such  as  ink.  fillers,  and 
coatings,  must  be  removed.  This  process 
uses  detergents  and  solvents  to  remove 
these  matedals.  The  detergents  and 
solvents  may  be  stored  io  an  area 
exposed  to  storm  watar. 

c.  Bleaching.  After  pulping,  the  pulp 
is  brown  or  deeply  colored.  The  color 
results  from  the  presence  of  lignins  and 
resina  or  residue  fronl  spent  cooking 
liquor.  The  pulp  must  be  bleached  to 
produce  a  light  colored  or  white 
product. 

A  brightness  scale  ran^ii^  up  to  100 
(the  brightest)  is  used  to  deteanmine  the 
degree  of  bleaching  needed.  For 
exan^le.  JEtewspaper  and  food 
contamers  do  not  need  a  high  <iegree  of 
brightness  so  semibleached  pulps  are 
used.  For  white  paper  products.  fuHy- 
bleached  pulps  are  useid.  A  bleachi^ 
sequence  is  followed  in  which  specific 
chemicals  are  sequentially  added.  The 
following  sequence  may  be  used  in 

hlftAr)>ing- 

•  Chlorination  and  wa^ng. 

•  Alkaline  extraction  and  washing. 

•  Chlorine  dioxide  addition  and 
wa^ng. 

•  AlkaUne  extraction  and  warfiing. 

•  Chlohne  dioxide  addition  «md 
waging. 

The  sequence  may  be  modified  to 
meet  speciEc  bleaching  requirements.  In 
general,  less  bleaching  is  required  for 
mechanical  pulps  because  they  contain 
all  of  the  wood  substrate  and  would 
require  massive  amounts  of  bleaching. 
Therefore,  mechanical  pulps  are  used  to 
produce  lower  quality  paper  products, 
such  as  telep>hone  directories, 
newsprint,  and  disposable  products. 
Chemical  pulps  may  be  brightened  to  a 
higher  degree.  Hydnosulflte. 
hypochlorite^  chlorine,  oxygen,  and 
peroxides  are  used  in  bleaching  and 
may  be  stored  in  areas  exposed  to  storm 
water. 
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d.  PapemakJmg.  After  pulps  hav» 
been  bteachad,  further  mixing  and 
blending  may  be  neoessafy  and 
noncellulosic  materials  may  be  added  to 
prepare  the  pulp  for  the  papermaking 
stage.  DifSeremt  types  of  palp  may  be 
blended  for  desired  effects.  Softwood 
pulps  are  very  strong  and  are  used  to 
make  high  strength,  tear  resistant  paper. 
These  pulps  may  be  blended  with 
hardwood  pulps  which  add  porosity, 
opacity,  and  printability  qualities  to  the 
paper.  Other  materials  may  be  added  to 
the  pulp  such  as  clay.  talc,  or  cakium 
carbonate  to  improve  the  texture, 
brightness,  or  opacity  of  the  paper.  By 
adding  resin  or  starch,  the  paper 
becomes  more  ink  or  water  resistant. 
Each  of  these  additives  may  be  a  source 
of  contamination  for  storm  water  if 
stored  outdoors. 

After  noncellulosic  materials  have 
been  blended  with  the  pulp,  it  is  ready 
for  papermaking.  The  mixture  of  pulp 
and  additives  is  called  a  pulp  furnish. 
In  making  paper,  fiber  from  a  dilute 
pulp  himi&h  is  placed  on  a  fine  acTeen. 
called  a  wire.  I^  water  is  drauied 
through,  and  the  fiber  layer  is  removed, 
pressed  and  dried. 

Two  basic  types  of  processes  are  used 
in  papermaking:  the  cylinder  machine 
and  the  Fourdrinier.  The  cylinder 
machine  has  wire  cylinders  which 
rotate  in  the  dilute  pulp  furnish  and 
collect  fibers.  The  cylinders  deposit  the 
collected  fibers  on  a  aooving  felt  to  form 
a  fibrous  sheet.  In  the  Fourdrinier 
process,  the  dilute  pulp  furnish  is 
placed  on  a  cominuous  wire  belt  where 
the  fibrous  sheet  is  formed.  The  cvliader 
machine  is  usually  associated  wi^  the 
manufacturing  of  heavy  grades  of  paper 
and  pap>erboard;  the  Fourdrinier  process 
is  (nosdy  used  for  producing  paper,  but 
may  also  be  used  to  ma^o  paperboard. 

The  pressing  and  dryir^  operations 
are  similar  for  the  two  processes.  After 
the  fibrous  sheet  is  formed,  it  is 
transferred  to  two  or  more  presses  to 
remove  water  and  enhance  smoothness 
and  density.  The  sheet  is  then  dried  by 
being  passed  through  heated  hollow 
iron  or  steel  cylinders.  For  a  smoother 
finish,  the  sheet  may  be  passed  through 
a  series  of  rollers  tcalendaring)  used  lo 
produce  high  density  paper. 

After  the  sheet  is  dry.  coatings  may  be 
applied  to  increase  appearance, 
printability.  water  resistance,  or  texture. 
Coatings  consist  of  a  high  density  water 
slurry  of  pigments  and  adhesives  that 
are  blended  together.  Mixtures  of 
starche«.  latices.  polyvinylacetate,  and 
recoverable  solveaats  are  used  depeading 
on  the  purpose  of  the  coating.  The 
coating  is  applied  «tsing  roUs.  air  knives, 
blades,  or  metering  rods.  High  gloss  and 
smoothness  is  achieved  by  using  high 


speed  roHers  with  alternating  steel  and 
fabric-filled  roils.  The  coatings,  when 
stored  exposed  «e  ««onn  water 
discharRes  may  be  a  source  of 
contamination. 

e.  Wastewater  treatment  Most  pulp, 
paper,  and  paperboard  Polities  have 
onsite  wastewater  treatmeoft  systaans  ior 
treating  process  wastewater,  althou^ 
some  facilities  aay  discharge  to  a 
POTW.  To  reduce  BOO,  and  TSS  loads, 
many  facilities  use  biological  treatment. 
The  most  common  treatinenil  process  is 
aerated  stabilization.  At  nonintegrated 
facilities  (iaciUties  that  do  not  produce 
pulp)  and  secondary  fibers  facilities, 
however,  primary  treatment  may  be  the 
only  method  used.  At  these  facilities, 
primary  treatment  is  usually  very 
effective  in  reducing  BOD*. 

/.  Activities  contmmtirtg  to  storni 
vrater contamination.  Ahhough  there  is 
diversity  among  the  types  of  final 
products  produced  at  pulp,  paper,  and 
paperboard  facili^es.  several  industrial 
activities  are  common  to  all.  These 
activities  are  presented  in  Table  &-1 
below. 

Table  B-1.— Common  ^noustrjal 
AcTMnes  AT  Paper  and  All^eo 
Product  Manufacturing  f  aoli- 

TIES 

Industrial  activities 


Bactericide  use 

Baghouse.  cydooe.  dust  coUectOfs 

Coating 

CofTugate 

Creasing 

Cutting 

Equipment  storage 

Vehicle  fueling 

Gluing 

Rail  arx]  Truck  loading  areas 

Material  tiarxXing  sites 

Printing 

Access  Railroads 

Scoring 

otvicrwng 

oiorage  ctfeas 

Taping 

Typical  activities  performed  at  pulp, 
paper,  and  paperboard  facilities  include 
log  washing,  chipping  and  cutting  of 
logs,  log  sorting,  log  storage,  and  loading 
and  unloading  of  logs  onto  trucks  or 
railroad  cars  for  transpotl  to  other 
facilities.  These  log  storage  and 
handling  activities  may  contribute  bark 
and  wood  debris.  TSS,  and  leachates  to 
a  storm  water  discharge.  Leachates  from 
the  decay  of  wood  products  may  contidn 
high  levels  of  TSS  and  BOD5. 

Many  of  the  facilities  in  SiC  Ma^ 
group  26  employ  the  use  of  material 
handling  equipment  (forklifts.  loaders, 
vehicles,  chippers.  debarkers.  cranes. 
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etc.),  vehicles,  and  other  machinery. 
These  facilities  store  the  equipment 
onsite  and  may  also  engage  in 
equipment  maintenance  and  repair 
activities.  These  types  of  activities  are 
performed  in  either  covered  or  outdoor 
areas  of  the  facility.  Associated  with 
these  activities  is  the  storage  of 
signiTicant  materials  such  as  petroleum 
products  and  other  maintenance  fluids 
such  as  fuels,  motor  oils,  hydraulic  oils, 
lubricant  fluids,  brake  fluids,  and 
antifreeze.  When  exposed  to  storm 
water,  these  materials  may  cause 
contamination  of  a  storm  water 
discharge. 

The  manufacturing  processes  at  paper 
and  allied  product  manufacturing 
facilities  are  not  typically  exposed  to 
storm  water.  Because  of  the  lack  of 
industrial  activities  occurring  outdoors, 
the  primary  sources  of  storm  water 
pollutants  originate  from  materials 
handling,  storage  of  materials,  and 
waste  management  or  disposal 
activities.  Sources  of  pollutant  are  most 
often  from  spills  and  leaks  of  materials 
at  loading  and  unloading  areas,  storage 
areas,  and  waste  disposal  areas.  Table 
B-2  lists  the  materials  that  may  be 
expoised  to  storm  water  at  paper  and 
allied  product  manufacturing  facilities. 


Table  B-2.— Common  Significant 
Materials  at  Paper  and  Allied 
Product  Manufacturing  Facili- 
ties 

Significant  materials  onsrte 

Solvents 

Glues 

Fuels 

Oils 

Lubricants 

Alcohol 

Starch 

Wooden  pallets 

Paper  rollstock 

Waxes 

Air  emissions  from  so^/e^t  recovery  proc- 
esses 

Baled  waste  paper 

Dyes 

Inks 

Ammonia 

Biocides 

Miscellaneous 
pulpirig 

Final  products 

Adtiesives 

Paper  wastes 

Dust  arx)  particulates  from  cyclones  used  in 
paper  tnm  activiDes.  resins/polymefs 

Clay  slurries 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Industrial  Activity 
From  Paper  and  Allied  Product 
Manufacturing  Facilities 

'    Few  pollutants  are  expected  in  storm 
water  discharges  from  the 
manufacturing  of  paper  and  allied 
products  because  the  majority  of 
industrial  activities  occur  indoors. 
Pollutants  may  be  present  in  storm 
water  as  a  result  of  outdoor  activities 
associated  with  the  industry  such  as 
discharges  which  come  into  contact 


materials    removed    during 


with  the  following  areas  of  the  site: 
Loading  or  unloading  of  materials; 
outdoor  storage  of  raw  materials  or 
unpackaged  products;  outdoor  process 
activities;  dust  or  particulate  generating 
processes;  and  illicit  connections  or 
inappropriate  management  practices. 
The  volume  and  quantity  of  storm 
water  discharges  associated  with 
industrial  activity  depend  upon  a 
number  of  factors,  including  the  nature 
of  the  industrial  activities  occurring  at 
the  facility,  the  nature  of  the 
precipitation,  and  the  degree  of  surface 
imperviousness.  Storm  water  may  pick 
up  pollutants  from  structures  and  other 
surfaces  as  it  drains  from  the  facility. 
Even  within  a  group  of  facilities  with 
similar  activities  and  materials  used, 
handled,  stored,  or  produced,  the 
quality  of  the  storm  water  can  vary 
greatly. 

The  regulatory  deadline  for 
submission  of  the  part  2  data  was 
October  1,  1992.  Many  part  2  data 
submittals  remain  incomplete  and  many 
of  those  that  did  submit  data  did  not 
identify  the  significant  material  or 
industrial  activity  that  may  have 
contributed  the  pollutants  to  the  storm 
water  discharge.  Tables  B-3  and  B-4 
indicate  the  statistically  summarized 
sampling  data  from  part  2  group 
applications.  This  table  indicates  the 
minimum  and  maximum  values,  means, 
medians,  95th  percentiles,  99th 
percentiles,  and  the  total  number  of  data 
submittals  for  the  parameters  required. 
The  data  showed  that  variations  occur 
amongst  the  sites  covered  under  SIC 
Code  26.  This  is  due  in  fact  to  the 
different  combinations  of  industrial 
activities  occurring  at  each  facility. 


Table  B-3.— Part  2  Data  Statistics  for  Grab  Samples* 


Pollutant 


BODj 

COD 

Nitrate/nrtnte  Nitrogen  .. 
Total  Kjeldahi  Nitrogen 

Oil  arxl  Grease  

PH  -. 

Total  Phosphonjs 

TSS 


Samples 


121 
121 
121 
121 
120 
121 
120 
121 


Detects 


111 
117 
115 
111 
72 
121 
112 
112 


Mean 


34.7 
191.7 

0.95 
3.8 
3.7 

N/A 
0.4 

153 


Min 


0.0 
0.0 
0.0 
0.0 
0.0 
3.8 
0.0 
0.0 


Max 


1000.0 

2200.0 

5.2 

89.6 

61.0 

N/A 

10.3 

3390 


•An  Pollutant  values  in  mg/L,  except  pH  which  is  in  standard  units. 


Median 


8.0 
61.0 

0.5 
1.76 

1.0 
N/A 
0.18 

41 


95% 


115.0 
740.0 
3.93 
102 
15.0 
N/A 
1.1 
520 


99% 


446.0 
1720.0 
4.97 
38.7 
36.0 
N/A 
2.58 
2340 


Table  B-4.— Part  2  Data  Statistics  for  Composite  Samples' 


Pollutant 


BOO, 

COD 

Nitrafe/nrtrite  Nitrogen  .. 
Total  Kjekjahl  Nitrogen 
Total  Phosphorus 


Samples 


111 
112 
111 
112 
111 


Detects 


100 
107 
106 
99 
104 


Mean 


24.25 

133.9 

0.76 

3.17 

0.36 


MIn 


0.0 
0.0 
0.0 
0.0 
0.0 


Max 


367.0 

1486.0 

5.6 

64.9 

10.8 


Median 


8.0 

51.0 

0.470 

1.770 

0.160 


95% 


93.0 
530.0 

2.44 
10.10 

0.91 


99% 


306." 
1400.0 

4.08 
23.^1 

^25 
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Tabi£  b-h4.— Part  2  Data  Statistics  for  Composite  Samples  —Continued 


Pottutsnt 


>SS 


'Ail  pollutant  values  in  mgA.. 


Samples 


111 


Detecte 


96' 


Mean 


4^ 


Min 


0.0 


Max 


751 


MoQon 


13 


61193 


95% 


198 


99% 


sso 


The  following  5  pollutants;  S-Oay 
Biocbomical  Oxygen  Demand  (BODs). 
Chemical  Oxygen  Demand  (COD).  pH, 
Total  Suspended  Solids,  and  oil  and 
grease  and  their  potential  source  are 
discussed  in  more  detail  below. 

•  Total  Suspended  SolJds  (TSS)—TSS 
is  a  itiBHSiire  of  the  organic  and 
■ntM||fBic  solid  material  suspended  in 
the  rtorm  water.  TSS  may  be  introduced 
to  storm  water  in  many  of  the  industrial 
activities  performed  onsite  of  paper  and 
allied  product  manufacturing  facilities. 
The  part  2  group  applications  showed 
median  TSS  concentrations  of  13  mg/L 
for  composite  samples  and  42  for  grab 
samples.  The  fact  that  the  composite 
samples  show  a  level  below  the 
commonly  used  value  in  effluent 
guidelines  <rf  below  50  mg/L  may 
indicate  that  the  «torm  water  discharges 
are  not  of  general  concern  to  this 
industry  as  a  whole.  Implementation  of 
best  managemem  practices  to  limit  the 
discharge  of  solids  at  the  facilities 
which  show  concentrations  greater  than 
that  level  should  be  sufficient  to  bring 
TSS  concentrations  down  to  that  level. 
The  fact  that  concmtrations  in  the  grab 
camples  weie  iiigfa  may  be  due  to  the 
variability  that  often  resuhs  during  the 
collection  of  samples  for  the  TSS 
analysis. 

•  Five-Day  Biochemical  Oxygea 
Demand  (BOD5)— BODj  is  a  measure  of 
the  oxygen  demand  caused  over  5  days 
by  the  biochemical  degradation  of 
organic  material  and  the  oxidation  of 
forms  of  nitrogen.  The  part  2  group 
applications  showed  median  BOD; 
conoeatialions  of  8.0  mg/L  for 
composite  samples  and  8.0  mg/L  for 
grab  samples.  Potential  sources  of  BOD^s 
at  these  facilities  could  be  leaks  and 
spills  of  oil  and  grease,  fuels,  lubricants, 
organic  chemicals  or  storage  of  wood 
products,  waste  and  final  paper 
products  exposed  to  precipUation. 
Typical  values  for  BOD5  show  attainable 
levels  below  30  mg/L.  The  values 
observed  in  the  applications  are 
relatively  low.  and  are  therefore  not  of 
concern -at  the  facilities  covered  under 
this  section. 

•  Chemical  Oxygen  Demand  (CODh- 
COD  is  a  measure  of  the  content  of 
organic  matter  which  will  oxidize  in  a 
strong  acad.  The  potential  somces  of 
COD  in  storm  water  runoff  from 
facilities  covered  under  this  aectton  are 
leaked  or  spilled  iueL  oil  or  grease  bom 


vehicles  and  other  equipment  utilized 
in  the  material  handling  and  processing 
facilities,  and  spilled  or  leaked  solvents 
and  other  chemicals.  The  part  2  group 
applications  showed  medium  COD 
concentrations  of  51  mg/L  for  composite 
samples  and  61  mg/L  for  grab  samples. 
It  is  expected  that  these  levels  may  be 
reduced  by  .the  implementation  of  BMPs 
such  as  good  housekeeping,  inspection, 
covering  of  storage  areas  and  loading 
and  unloading  areas  and  other  practices. 

•  pH — pH  is  a  measure  of  a 
discharge's  acidity  or  alkalinity.  The  pH 
of  5torm  water  discharges  from  facilities 
under  this  section  may  be  either 
lowered  or  increased  due  to  contact 
with  caustic  or  acidic  compounds. 
Typically,  discharges  that  range 
between  6  and  9  s.u.  are  considered 
protective  of  aquatic  environments. 
Because  few  samples  had  pH  values  le«s 
than  6.0  s.u..  pH  was  determined  not  to 
be  a  poliutam  of  concern  for  this 
industry  es  a  whole. 

•  Oil  and  Grease — Oil  and  grease  is  a 
gross  measure  of  the  amount  of 
petroleum  hydrocaibons  within  a 
sample.  The  potential  sources  of  oil  and 
grease  at  facilities  covered  under  this 
fiection  may  be  from  leak  or  spills  of 
fuel.  oils,  lubricants  and  other 
petroleum  products  used  in  conjunction 
with  vehicle  and  equipment 
maintenance  and  borage  activities.  The 
part  2  group  appBcations  used  in  the 
evaluations  showed  median  oil  and 
grease  concentrations  of  1.0  mg/L  and  a 
95  percentile  value  of  15  mg/L  for  grab 
samples.  In  comparison  to  the  effluent 
guideline  for  oil  and  grease  of  15  mg/L 
applicable  to  the  petroleum  refinery 
point  source  category  |40  Code  of 
Federal  Regulations  (CFR)  part  4191.  this 
parameter  is  not  considered  to  be  a 
pollutant  of  concern  at  the  facilities 
covered  under  this  section. 

Few  toxic  pollutants  were  identified 
in  the  part  2  amplications  as  being 
present  in  the  storm  water  discharges 
from  paper  and  allied  products.  Only 
four  facilities  provided  data  for  any 
toxics  and  no  two  facilities  reported  for 
the  same  pollutant.  The  pollutants 
reported  were  metals  (copper,  lead,  iron, 
manganese,  and  rinc).  2-butancme.  and 
acetoaitrile.  It  is  not  expected  that  these 
pollutants  represent  significant 
contributions  to  storm  water  discharges 
from  this  industry  as  a  whole. 


3.  Options  for  Ctontroiling  Pollutants 
There  are  two  options  for  reducing 
pollutants  in  storm  water  discharge; 
end-oif-pipe  treatmem.  and 
implementing  best  management 
practices  <BMPs)  to  prevent  and/or 
eliminate  the  contact  between 
significant  materials  and  storm  water.  A 
comprehensive  storm  water 
management  program  for  a  given  plant 
may  include  controls  from  each  of  these 
categories  and  should  be  based  on  a 
consideration  of  site  and  facility  plant 
characteristics.  End-of-pipe  treatment  u 
effective  for  the  control  of  process 
waters  when  the  types  of  pollutants  and 
the  volume  of  water  to  be  treated  is 
known.  However,  storm  water 
discharges  from  any  industry,  including 
the  paper  and  allied  product 
manufacturing  industry,  can  be 
numerous,  intermittent,  and  of  various 
volumes.  Therefore,  the  channelization 
of  storm  water  that  comes  into  contact 
with  significant  materials  into  a  single 
treatment  facility,  or  construction  of 
numerous  treatment  devices  for  each 
discharge,  may  be  burdensome  and 
ineffective  for  treating  pollutants 
contained  in  storm  water  from  these 
types  of  facilities.  EPA  believes  that  the 
most  appropriate  means  of  storm  wrater 
management  at  paper  and  allied  product 
manufacturing  facilities  can  be 
sufficiently  determined  by  the  operator 
of  the  facility. 

EPA  believes  that  the  most  effective 
storm  water  management  control  for 
limiting  the  offsite  discharge  of 
pollutants  in  storm  water  is  a 
combination  of  passive  and  active 
BMPs.  Passive  BMPs  are  methods  by 
which  discharges  of  contaminants  are 
controlled  with  basic  maintenance 
Examples  of  these  types  of  controls 
include  source  reduction  diversion 
dikes,  vegetative  covers,  and  berms. 
Passive  practices  are  typically  (but  not 
always)  low  in  cost  and  relatively  easy 
to  implement.  Active  BMPs  may  be  as 
simple  as  good  housekeeping  or 
conducting  all  loading  and  unloading 
activities  in  a  designated  area.  In  some 
instances,  more  resource  intensive  types 
of  active  BMPs.  including  sedimentation 
ponds,  may  be  neoessaiy. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geology/ 
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hydrology  and  the  environmental 
setting  of  each  facility,  volume  and  type 
of  discharge  generated,  and  number  of 
outfalls.  Each  facility  will  be  unique  In 
that  the  source,  type  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  fate  and 
transport  of  pollutants  in  these 
discharges  will  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 


storm  water  discharges  associated  with 
the  paper  and  allied  product 
manu&cturing  industry. 

As  part  of  the  group  application 
review  process,  a  review  of  the  part  1 
data  was  analyzed.  The  applications 
indicated  that  numerous  BMPs  were 
already  being  implemented  at  many  of 
the  representative  sites.  Table  B-5 
provides  the  most  common  practices 
presently  being  employed  and  the 
relative  percentage  of  facilities  who  are 


implementing  them.  Table  B-6  provides 
an  additional  list  of  BMPs  that  may  be 
appropriate  for  the  industry.  Many  of 
the  BMPs  identified  are  examples  of 
practices  intended  to  limit  the  exposure 
of  significant  materials  and  industrial 
activities  to  storm  water.  Facility 
operators  should  review  their  oirrent 
operations  and  consider  implementing 
these  BMPs  if  they  are  applicable  to  the 
site  and  are  expected  to  reduce  the 
discharge  of  pollutants  from  the  site  in 
storm  water. 


Table  B-5.— Best  Management  Practices  Discussed  in  Part  i  Group  Applications  i 


BMP 


Catch  Basins  

Dtversion  stnxrtures  around  potential  contaminants  ... 
Spill  Contrrt  Procedures,  Contingency  Plans  (SPCC) 

Swaies,  dilcties,  trench  or  graded  surfaces 

Emptoyee  training 


Percent 
of  fa- 
cilities 


22Jt 

43.8 
67.4 
51.4 
62.5 


'  Material  Management  Practices  were  Identified  In  over  20  percent  of  the  144  faciNties  In  the  sampling  sutjset 

TABLE  B-6.— Suggested  Best  Management  Practices  at  Pulp  and  Allied  Products  Manufacturing  Facilities 


Activity 


Outdoor  Loading  and  Unloading 


Suggested  BMPs 


Raw  and/or  Waste  Material  Storage  Areas 


Log,  Lumber  and  Other  Wood  Product  Storage  Areas 


•Confine  loadingAjnloading  activities  to  a  designated  response  and 

control  area. 
•Avoid  loading/unloading  materials  in  the  rain. 
•Cover  loadingAinloading  area/or  conduct  these  activities  indoors. 
•Develop  and  implement  spill  plans. 
•Use  terms  or  dilces  around  area. 
•Inspect  containers  for  leaks  or  damage  prior  to  loading. 
•Use  catch  tujckets,  drop  ciottis,  and  other  spill  prevention  measures 

where  liquid  materials  are  loaded/unloaded. 
Provide  paved  areas  to  enable  easy  collection  of  spilled  materials. 
Confine  storage  to  a  designated  area. 
•Store  materials  Inside. 
•Cover  storage  areas  with  a  roof  or  tarp. 
•Use  dikes  or  bemis  for  storage  tanks  and  drum  storage. 
•Cover  dumpsters  used  for  waste  paper  and  other  materials. 
•Store  materials  on  corwrete  pads  to  allow  tor  recycling  and  spills  or 

leaks. 
•Expedite  recycling  process  for  exposed  scrap  paper. 
•Develop  and  Implement  spill  plans. 

•Provide  paved  areas  to  enable  easy  collectton  of  spilled  materials. 
•Provide  good  housekeeping  (i.e.,  dust  and  debris  collection)  where 

cyck)nes  are  utilized. 
•Divert  stomn  water  around  storage  areas  with  ditches,  swales,  and/or 

bem^. 

•Practice  good  housekeeping  measures  such  as  frequent  removal  of 

debris. 
•Line  storage  areas  with  cmshed  rock  or  gravel  or  porous  pavement  to 

promote  infiltration,  minimize  discharge  and  provide  sediment  and 

eroskjn  control. 
•Use  ponds  for  collection,  containment  and  recycle  for  tog  spraying 

operations. 


4.  Special  Conditions 

There  are  no  requirements  beyond 
those  described  in  Part  VI.B.  of  this  fact 
sheet. 


5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

There  are  no  requirements  beyond 
those  described  in  Part  VI.C.  of  this  fact 
sheet. 

a.  Description  of  potential  pollutant 
sources.  There  are  no  requirements 


beyond  those  described  in  Part  VI.C.  of 
this  fact  sheet. 

b.  Measures  and  controls.  There  are 
no  requirements  beyond  those  described 
in  Part  VI.C.  of  this  fact  sheet. 

c.  Comprehensive  site  compliance 
evaluation.  There  are  no  requirements 
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beyond  those  described  in  Part  VI.C.  of 
this  fact  sheet. 

6.  Numeric  Effluent  Limitation 

There  are  no  effluent  limits  beyond 
those  described  in  part  VI.F.  of  this  fact 
sheet. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44(i)(2)  established  on  April  2. 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  paper  and  allied 
products  manufacturing  facilities.  Based 
on  a  consideration  of  the  BMPs  typically 
used  at  these  facilities,  and  generally 
low  pollutant  values  from  the 
application  data,  EPA  believes  that  the 
pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  storm  water 
contamination  is  minimized.  Because 
permittees  are  not  required  to  conduct 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 
implementing  the  pollution  prevention 
plan. 
Quarterly  visual  inspections  of  a 
^  storm  water  discharge  from  each  outfall 
are  required  at  paper  and  allied 
products  manufacturing  facilities.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  turbidity,  floating  solids, 
foam,  oil  sheen,  or  other  obvious 
indicators  of  storm  water  pollution.  The 
inspection  must  be  conducted  in  a  well 
lit  area.  No  analytical  tests  are  required 
to  be  performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insui^cient  rainfall  or  snow-melt  to 
runoff  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 


prractical.  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
staffs  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  pyerforming 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  wifids, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  paper  and  allied  products 
manufacturing  facilities.  EPA  believes 
that  between  quarterly  visual 
inspections  and  site  compliance 
evaluations  potential  sources  of 
contaminants  can  be  recognized, 
addressed,  and  then  controlled  with 
BMPs.  In  determining  the  monitoring 
requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 
significant  materials  exposed  at  these 
sites,  and  performed  a  review  of  data 
provided  in  part  2  group  applications. 


8.  Alternative  Monitoring 

a.  Limitations  on  monitoring 
requirements.  [1)  Except  as  required  by 
paragraph  (2)  below,  there  are  no 
requirements  for  monitoring  for  storm 
water  discharges  associated  with  the 
paper  and  allied  products 
manufacturing  industry. 

[2)  The  Director  can  provide  written 
notice  to  any  facility,  otherwise  exempt 
from  sampling  requirements,  that  it 
shall  conduct  sampling  as  specified. 
The  Director  can  provide  written  notice 
to  require  any  facility  to  change  the 
frequency  or  parameters. 

C.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Chemical 
and  Allied  Products  Manufacturing 
Facilities 

EPA  regulations  define  "storm  water 
discharges  associated  with  industrial 
activity"  at  40  CFR  122.26(b)(14)  in 
order  to  specify  those  discharges  that 
are  required  to  be  permitted  under  the 
NPDES  program.  Category  (ii)  of  this 
definition  includes  facilities  classified 
as  Standard  Industrial  Classification 
(SIC)  code  28,  Chemical  and  Allied 
Products  Manufacturing,  with  the 
exception  of  facilities  classified  as  SIC 
code  285 — Paints.  Varnishes,  Lacquers. 
Enamels,  and  Allied  Products 
Manufacturing,  which  are  included  in 
category  (xi)  of  the  definition.  EPA  did 
not  receive  any  group  applications  from 
facilities  with  primary  SIC  code  283 
(Drugs  Manufacturing).  Therefore,  as 
EPA  had  no  data  on  such  facilities,  they 
are  not  eligible  for  coverage  under  this 
section  of  today's  permit.  The  following 
section  describes  facilities  covered  by 
part  XI.C.  of  today's  proposed  permit 
and  the  conditions  and  requirements  of 
facilities  covered  by  part  XI.C. 

For  additional  information  on  the 
subsectors  and  their  industrial 
activities,  please  see  the  follovdng 
documents: 

•  "Development  Document  for 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Paint  Formulating 
Point  Source  Category."  EPA-440/1-79/ 
049-b.  1979. 

•  "Development  Document  for 
Interim  Final  Effluent  Limitations 
Guidelines  for  the  Pesticide  Chemicals 
Manufacturing  Point  Source  Category." 
EPA-440/l-75/060d.  1976. 

•  "Development  Document  for 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards  for 
the  Major  Organic  Products  Segment  of 
the  Organic  Chemicals  Manufacturing 
Point  Source  Category."  EPA-440/1-74- 
009a.  1974. 

•  "Development  Dociunent  for 
Effluent  Limitations  Guidelines.  New 
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Source  Performance  Standards  and 
Pretreatment  Standards  for  Organic 
Chemicals  and  the  Plastics  and 
Synthetic  Fibers  Point  Source 
Category."  EPA-440/1-87/009.  1987. 

•  "Development  Document  for 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards  for 
the  Basic  Fertilizer  Chemicals  Segment 
of  the  Fertilizer  Manufacturing  Point 
Soiure  Category."  1974. 

•  "Development  Document  for  Final 
Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category."  EPA-440/1-83/084. 
1983. 

y^  "Development  Document  for 
^Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the  Inorganic 
Chemicals  Manufectxiring  Point  Source 
Category.  Phase  2."  EPA-440/1-84/007. 
1984. 

1.  Discharges  Covered  Under  This 
Section 

Part  XI. C.  of  today's  proposed  permit 
has  been  developed  for  storm  water 
discharges  at  facilities  primarily 
engaged  in  the  manufactxire  of 
chemicals  and  allied  products.  This 
sector  of  industry  includes  facilities 
which  manufocture  a  broad  range  of 
products  including  plastic  and  synthetic 
materials,  detergents,  paints  and 
varnishes,  drugs,  fertilizers  and 
pesticides,  adhesives,  inks,  explosives, 
artist's  inks  and  paints,  and  organic  and 
inorganic  chemicals  used  for  industrial 
purposes.  Specifically.  Part  XI.C.  of 
today's  proposed  permit  apphes  to 
estabUshments  primarily  engaged  in 
manufacturing: 

a.  Industrial  inorganic  chemicals  (SIC 
281). 

b.  Plastic  materials  and  synthetic 
resins,  synthetic  rubbers,  and  cellulosic 
and  other  manmade  fibers  (SIC  282). 

c.  Soaps  and  detergents;  specialty 
cleaning,  polishing,  and  sanitation 
preparations;- surface  active  preparations 
used  as  emulsifiers,  wetting  agents,  and 
finishing  agents,  including  sulfonated 
oils;  perfumes,  cosmetics,  and  other 
toilet  preparations;  glycerin  made  from 
vegetable  and  animal  fats  and  oils  (SIC 
284). 

d.  Paints  (in  paste  and  ready-mixed 
form),  varnishes.  lacquers,  enamels, 
shellac,  putties,  wood  fillers,  and 
sealers,  paint  and  varnish  removers, 
paint  brush  cleaners,  and  allied  paint 
products  (SIC  285). 

e.  Industrial  organic  chemicals  fSIC 
286). 

/.  Nitrogenous  fertilizers;  phosphatic 
fertilizers;  fertilizers,  mixing  only: 


pesticides;  and  other  agricultural 
chemicals,  not  elsewhere  classified  (SIC 
287). 

g.  Industrial  and  household 
adhesives,  glues,  caulking  compounds, 
sealants,  and  Unoleum,  tile,  and  rubber 
cements  from  vegetable,  animal,  or 
synthetic  plastics  materials  (SIC  2891). 

h.  Explosives  (SIC  2892). 

i.  Printing  ink,  including  gravure, 
screen  process,  and  lithographic  ink, 
and  carbon  black  (SIC  2893  and  2894); 
and,  due  to  the  nature  of  manufacturing 
activities.  EPA  has  included  industrial 
facilities  represented  by  SIC  3952  in  this 
category,  but  only  those  primarily 
engaged  in  the  manufacturing  of  ink  and 
paints,  including  china  painting 
enamels,  india  and  drawing  ink, 
platinum  paints  for  burnt  wood  or 
leather  work,  paints  for  china  painting, 
artists'  paints  and  artists'  water  colors. 

;'.  Miscellaneous  that  are  not  in 
Sections  a.  through  i.  of  this  part,  such 
as  fatty  acids,  essentials  oils, 
nonvegetable  gelatin,  sizes,  bluing, 
laimdiy  sours,  writing  and  stamp  pad 
ink,  industrial  compounds,  such  as 
boiler  and  heat  insulating  compounds, 
metal,  oil,  and  water  treatment 
compounds,  waterproofing  compoimds, 
and  chemical  supplies  for  foimdries 
(SIC  2899). 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  Industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 


2.  Pollutants  Found  in  Storm  Water 
Discharges 

Water  quality  impacts  caused  by 
storm  water  discharges  associated  with 
an  industrial  activity  from  Chemical  and 
Allied  Products  Manufacturing  facilities 
are  expected  to  vary  depending  on 
several  factors.  Such  factors  include  the 
geographic  location  and  hydrology  of 
the  site,  the  type  of  manufacturing  and/ 
or  industrial  activities,  the  amoimt  and 
type  of  operations  and  material  storage 
occurring  outside,  imperviousness  of 
surfaces  at  the  site,  and  the  impact  of  a 
given  precipitation  event  In  addition, 
sources  of  pollutants  from  non-storm 
water  discharges  such  as  washwaters 
from  industrial  areas,  illicit 
connections,  and  spills  may  increase  the 
pollutant  loading  to  waters  of  the 
United  States.  Because  there  is  a  wide 
variety  of  products  and  manufactiiring 
activities  in  this  sector  of  today's 
proposed  permit,  EPA  has  subdivided 
the  chemicals  and  allied  products 
manufacturing  industry  into 
"subsectors." 

Part  1  of  the  group  application 
required  a  summary  of  industrial 
activities  and  the  significant  materials 
stored  exposed  to  precipitation.  This 
provided  useful  qualitative  information 
to  EPA,  but  information  that  is  not 
possible  to  quantify  reliably  due  to 
differences  in  terminology  and 
thoroughness.  For  the  summary  of 
industrial  activities,  some  participants 
reported  their  industrial  artivity  as 
"manufacture  of  product  X,"  rather  than 
listing  the  components  of  that  main 
activity.  Other  participants  listed  some 
or  all  general  industrial  actions,  e.g., 
"shredding"  or  "wastewater  treatment." 
Products  listed  represent  most  of  the 
industrial  classifications  which  are 
subject  to  this  section  of  today's 
proposed  permit).  Table  Cl.  lists  the 
general  industrial  actions  occurring  at 
facilities  according  to  part  1  of  their 
group  applications. 

Table  C-1.— Industrial  Activities 
Occurring  at  Chemical  and  Al- 
lied Product  Manufacturers 

[As  reported  ir)  Part  1  of  Group  Applications] 

1.  Storage  of  materials  In  tanks,  either 
below  or  above  ground 

2.  Wastewater  treatment  use  of  activated 
sludge  process,  or  land  application  of 
wastewaters 

3.  Bagging  of  materfaJs/products 

4.  Blending  and  mixing  of  chemicals 

5.  Packaging  of  chemteals 

6.  Cooling  towers 

7.  Cmshing,  Milling.  Shredding,  Granulation 
and  Grindirtg  of  materiais 

8.  Storage  of  cylinders  used  to  contain  In- 
dustrial gases 
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Table  C-l  .—Industrial  Activities 
Occurring  at  Chemical  and  Al- 
lied Product  Manufacturers— 
Continued 

[As  reported  in  Part  1  of  Group  Applications] 


Table  C-1.— Industrial  Activities 
Occurring  at  Chemical  and  Al- 
lied Product  Manufacturers — 
Continued 

(As  reported  in  Part  1  of  Group  AppBcationsl 


9.  Distribution  of  products 
10.  Storage  of  empty  or  full  drums 
11    Equipment  storage  and  maintenance,  in- 
cluding vehicles 

12.  Application  of  fertilizers  or  pesticides 

13.  Operation  of  a  foundry  - 

14.  Fueling  of  vehicles 

15.  Hazardous  waste  temporary  storage  or 
operation  of  RCRA  treatment,  storage,  or 
disposal  facility 

16.  Hot  oil  system  for  cooling/heat  exchange 

1 7.  Larxlfills  or  temporary  refuse  site 

18.  Application  of  lime 

19.  Loading/Unloading 

20.  Use  of  machinery  to  process  materials 

21 .  Material  handling  arid  warehousing 

22.  Plant  yard  and  areas  of  past  industrial 
EKtivity 

23.  Access  roads  and  rail  tracks 

24.  Steam  tXMlers 

25.  Thermal  oxidation  of  lead 


26.  Washing  of  drums 

27.  Waste  dutrpster  or  compactor 


C-4  presents  information  collected 
using  composite  samples.  For  each  of 
the  pollutants  included  in  these  tables, 
concentrations  were  categorized  and 
analyzed  by  "subsector." 

Table  C-2.— Subsector  Index 


Table  C-2  shows  the  subsectors  and 
their  corresponding  SIC  codes  and 
letters  (from  discharges  covered  under 
this  section  in  this  fact  sheet). 

Part  2  of  the  storm  water  group 
application  required  that  quantitative 
data  be  submitted  by  a  representative 
sampling  subgroup.  Tables  C-3  and  C- 
4  indicate  the  pollutants  identified  in 
Form  2F  in  Section  VII,  Part  A.  Part  A 
includes  the  following  pollutants:  oil 
and  grease,  BOD5.  COD.  TSS,  total 
kjeldahl  nitrogen,  nitrate  plus  nitrite 
nitrogen,  total  phosphorus,  and  pH. 
Table  C-3  presents  information 
collected  using  grab  samples  and  Table 


Subsector 

D«sctarge(s) 
covered 

SIC  code(s) 

1  

a 

281 

2 

b 

282 

3 

c 

284 

4 

d  . 

285. 
286 

5 

e 

6 

f 

287 

7 

8 

g.  h.  i.  and  j  . 

Miscellane- 
ous. 

2891.2892, 
2893,  2894, 
2899,  3952. 

28'. 

•  Subsector  8  includes  those  factimes  that  in- 
dicated their  SIC  code  only  as  28.  without  the 
following  1  or  2  digits. 

The  first  column  of  Table  C-3 
identifies  the  subsector. 


^*°1.^';7,®"""*r?''  °''  "^'"^  Samples  Reported  fob  Conventional  and  Nonconventional  Pollutants  in 


Pollutant  name 


BOD5 

COD ; 

Nitrate  ♦  Nitrite  Nitrogen  ..... 

Total  Kjeldahl  Nitrogen 

Oil  and  Grease 

pH 

Total  Phosphorus 

TSS  

BOD5 

COD  „ 

Nitrate  Plus  Nitrate  Nitrogen 

Nitrogen.  Total  Kjeldahl 

Oil  and  Grease 

pH 

Total  Phosphorus 

TSS  

BOD5  

COD  

Nitrate  Pius  Nitrate  Nitrogen 

Nitrogen,  Total  Kjeldahl 

Oil  and  Grease 

pH 

Total  Phosphorus 

TSS  

BOD5  

COD  

Nitrate  Rus  Nitrate  Nitrogen 

Nitrogen,  Total  Kjeldahl 

Oil  and  Grease 

pH 

Total  Ptx»phofU8 

TSS  

BOD 

COD  I 

Nitrate  Plus  Nitrate  Nitrogen 

Nitrogen.  Total  Kjeldahl 

Oil  and  Grease 

pH 

Total  Phosphorus 


Total 
samples 


Total  ND 


Total  de- 
tects 


16 

3 

13 

16 

0 

16 

16 

0 

16 

16 

2 

14 

15 

4 

11 

15 

0 

15 

16 

2 

14 

16 

0 

16 

41 

3 

38 

42 

3 

39 

43 

4 

39 

42 

0 

42 

42 

26 

16 

42 

0 

42 

43 

8 

35 

42 

6 

36 

9 

2 

17 

19 

0 

19 

19 

1 

18 

19 

0 

19 

19 

11 

8 

19 

0 

19 

19 

0 

19 

20 

0 

20 

3 

1 

2 

3 

1 

2 

3 

1 

2 

3 

0 

3 

3 

1 

2 

3 

0 

3 

3 

0 

3 

3 

0 

3 

8 

0 

8 

8 

0 

8 

8 

2 

6 

8 

0 

8 

8 

6 

2 

8 

0 

8 

8 

0 

8 

Mean 


12.1 

101.4 

2.8 

18.7 

1.9 

N/A 

1.0 

156 

11.5 

58.1 

4.3 

3.5 

2.0 

N/A 

0.4 

157 

53.2 

245.3 

1.4 

3.5 

4.6 

N/A 

1.6 

313 

4.7 

50.3 

0.4 

1.3 

4.7 

N/A 

0.2 

433 

8.7 

161.8 

0.3 

4.1 

0.3 

N/A 

0.6  I 


Min. 


0.0 
20.0 
0.1 
0.0 
0.0 
5.4 
0.0 
6 
0.0 
0.0 
0.0 
0.2 
0.0 
3.6 
0.0 
0 
0.0 
28.0 
0.0 
0.8 
0.0 
3.5 
0.0 
6 
0.0 
0.0 
0.0 
0.3 
0.0 
6.7 
0.2 
4 
2.0 
25.0 
0.0 
0.6 
0.0 
6.3 
0.0 


Max. 


67.0 

350.0 

7.3 

132.0 

18.0 

10.4 

6.6 

790 

66.0 

162.0 

140.3 

47.2 

15.0 

7.7 

4.2 

2708 

340.0 

1200.0 

5.0 

11.4 

40.0 

8.0 

9.0 

1522 

11.0 

84.0 

1.2 

1.9 

9.6 

7.7 

0.3 

824 

16.0 

290.0 

0.7 

19.0 

1.3 

8.8 

1.4 


Median 


7.0 

80.0 
2.4 
4.1 
0.1 
N/A 
0.3 
99 
6.0 

38.5 
0.8 
1.5 
0.0 
N/A 
0.1 
40 

16.0 
120.0 
^2 
2.6 
0.0 
N/A 
0.4 
74 
3.0 

67.0 
0.1 
1.6 
4.6 

N/A 
0.2 

470 
8.8 
175.0 
0.1 
1.8 
0.0 

N/A 
0.3 


95th 
perc. 


67.0 

350.0 

7.3 

132.0 

18.0 

N/A 

6.6 

790 

35.0 

157.0 

3.8 

9.0 

12.0 

N/A 

1.9 

658 

340.0 

1200.0 

5.0 

11.4 

40.0 

N/A 

9.0 

1499 

11.0 

84.0 

12 

1.9 

9.6 

N/A 

0.3 

824 

16.0 

290.0 

0.7 

19.0 

1.3 

N/A 

1.4 


99  perc. 


67.0 

350.0 

7.3 

132.0 

18.0 

N/A 

6.6 

790 

66.0 

162.0 

140.3 

47.2 

15.0 

N/A 

4.2 

2708 

340.0 

1200.0 

5.0 

11.4 

40.0 

N/A 

9.0 

1522 

11.0 

84.0 

1.2 

1.9 

9.6 

N/A 

0.3 

824 

16.0 

290.0 

0.7 

19.0 

1.3 

N/A 

14 
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^^^1  S::^\:?^^^**^  °^  ^^'^  samples  reported  for  Conventional  and  Nonconventional  PoauiANTs  in 


Pollutant  name 


TSS  

BOD, 

CX>D  

Nitrate  Plus  Nitrate  Nitrogen 

Nitrogen.  Total  Kjeidahl 

Oil  and  Grease 

PH „ ™„ 

Total  Phosphorus 

TSS  

COD  ..ZIZ1Z.Z.ZZZ..Z.". 
Nitrate  Plus  Nitrate  Nitrogen 

Nitrogen  (TotaJ)  

Nitrogen.  Total  KjeMM 

Oil  and  Grease  „„ 

pH 

Total  PhoaiJhorue 

TSS 

BOD,  „ „ 

CXDO 

Nitrate  Plus  Nitrate  Nitrogen  . 

Nitrogen.  TotaJ  Kjekjahl 

Oil  and  Grease  .... 

PM 

Total  Phosphoru* 
TSS 


Total 
samples 


•AM  units  are  in  mg/l^  except  «or  pH  which  is  in  SU 
"Subsector. 


8 

22 

22 

17 
22 
23 
20 
22 
22 
26 
28 
28 

4 
27 
29 
29 
29 
28 
30 
30 
30 
27 
30 
30 
30 
30 


Tow  NO 


0 
6 
2 
1 
0 

12 
0 
0 
1 
2 
1 
3 
0 
2 

11 
0 

11 
9 
2 
0 
0 
0 
6 
0 

•® 
1 


Total  de- 
lects 


8 

16 
20 
16 
22 
11 
20 
22 
21 
24 
27 
25 
4 
25 
18 
29 
18 
19 
28 
30 
30 
27 
24 
30 
30 
29 


157 
4.4 

72.5 

35.9 

84.4 
6.0 
N/A 

17.8 

493 

143.2 

70.4 
1.0 
1.3 
1.7 
4.4 

N/A 
0.2 
50 

14.3 

80.5 
2.0 
3.4 
5.1 

N/A 
0.4 

124 


13 
0.0 
0.0 
0.0 
0.0 
0.0 
5.3 
0.1 

0 
0.0 
0.0 
0.0 
0.2 
0.0 
0.0 
4.6 
0.0 

0 
0.0 
11.0 
0.1 
0.3 
0^ 
4.9 
0.0 

0 


Max. 


650 

13.0 

400.0 

315.0 

1020.0 

95.0 

7.8 

110.0 

5182 

3420.0 

394.0 

4.9 

1.8 

5.5 

23.0 

9.3 

1.6 

415 

67.0 

450.0 

30.1 

22.5 

40.0 

8.3 

2.5 

590 


61 
4.3 

52.9 
3.8 
7.4 
0.0 
N/A 
5.0 
77 
9.0 

42.5 
0.6 
1.6 
1.3 
2.0 

N/A 

ai 

13 
8.0 
59.5 
OJ 
1.8 
3.0 
N/A 
0.2 
35 


95lh 
perc. 


650 

10.6 

190.0 

315.0 

520.0 

9.9 

N/A 

97.3 

2332 

47.0 

149.0 

2.8 

1.8 

5.4 

17.1 

N/A 

0.7 

396 

63.0 

250.0 

4.8 

12.3 

19.0 

N/A 

1.9 

583 


99  perc. 


650 

13.0 

400.0 

315.0 

1020.0 

95.0 

N/A 

110.0 

5182 

3420.0 

394.0 

4.9 

1.8 

5.5 

23.0 

N/A 

1.6 

415 

67.0 

450.0 

30.1 

22.5 

40.0 

N/A 

2.5 

590 


Table  C-4. — Summary  of  Compodte 
Samples  Repmled  for  Conventional  and 
Nonconventicmal  PoUutantt  in  Storm  Water 
Discfcargei  AaMxaated  With  Industrial 
Activity  From  the  Chemical  and  Allied 
Product  Manufacturing  Industry 


2  .„ 


Pollutant  name 


BOD, 

COD  

Nitrate  Plus  Nitrite  Nitrogen 

Nitrogea  Total  KjeMaN 

Total  Phosphorus 

TSS  „„ 

BOO,  

COD  

Nitrate  Plus  Nitrite  Nitrogen 

Nitrogen,  Total  KjeMaN 

Total  Phosphonjs 

TSS 

BOD,  .._.. _ 

COD  ...„ 

Nitrate  Plus  Nitrite  Nitrogen 

Nitrogen,  Total  Kjeldahl 

Total  Phosphorus 

TSS  . 

BOD,  — ZZZZZZZZZ 

COD  ..._ „ 

Nitrate  Plus  Nitrite  Nitrogen  . 

Nitrogen,  Total  Kjeldahl 

Total  Phosphorus 

TSS  ....„ 

BOD,  

COD „ ; 

Nitrate  Plus  Nitrite  Nitrogen  . 
Nitrogen.  Total  Kjeldahl 


Total 
samples 


16 

16 

16 

16 

16 

16 

36 

38 

39 

38 

39 

38 

20 

19 

19 

19 

19 

20 

3 

3 

3 

3 

3 

3 

8 

8 

8 

8 


Total  ND 


3 

2 

0 

3 

2 

0 

0 

3 

1 

2 

9 

3 

1 

2 

1 

3 

2 

1 

0 

1 

1 

0 

0 

0 

0 

0 

2 

0 


Total  de- 
tects 


13 

14 

16 

13 

14 

16 

36 

35 

38 

36 

30 

35 

19 

17 

18 

16 

17 

19 

3 

2 

2 

3 

S 

3 

8 

8 

6 

8 


Mean 


8.9 

63.6 

1.9 

7.1 

0.8 

80 

11.4 

52.6 

5.3 

4.0 

0.4 

95 

23.2 

132.5 

1.0 

2.3 

0.6 

154 

20.7 

42.3 

0.5 

1.6 

0.2 

47 

7.8 

181.5 

0.8 

2.3 


Mia 


0.0 
0.0 
0.1 
0.0 
0.0 

1 
1.0 
0.0 
0.0 
0.0 
0.0 

0 
0.0 

ao 

0.0 
0.0 
0.0 

0 
12.0 
0.0 
0.0 
0.6 
0.1 

2 

2.0 

26.0 

0.0 

0.8 


Max. 


26.0 

320.0 

7.1 

19.4 

6.1 

320 

66.0 

169.0 

158.0 

56.8 

4.4 

816 

108.0 

530.0 

4.20 

9.0 

1.9 

880 

36.0 

72.0 

1.30 

2.8 

0.3 

130 

19.0 

640.0 

3.4 

7.2 


Medtetfi 


7.5 

36.5 
1.3 
32 
0.4 
22 
6.6 

35.5 
1.0 
1.4 

0.10 
27 
6.5 

80.0 
0.8 
1.4 

a4 

39 

14.0 

55.0 

0.3 

1.3 

0.3 

9 

&9 

92.5 

0.4 

1.4 


95th 
perc 


26.0 

320.0 

7.1 

19.4 

6.1 

320 

34.0 

159.0 

8.0 

18.3 

3.6 

359 

96.0 

530.0 

4.2 

9.0 

1.9 

760 

36.0 

72.0 

1.3 

2.8 

0.3 

130 

19.0 

640.0 

4.0 

7.2 


99th 
perc. 


26.0 

320.0 

7.1 

19.4 

6.1 

320 

66.0 

169.0 

158.0 

56.8 

4.4 

816 

108.0 

530.0 

4.2 

9.0 

1.9 

880 

36.0 

72.0 

1.3 

2.8 

0.3 

130 

19.0 

640.0 

4.0 

7.2 
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Polkilsnt  ntnt 


Total  Phosphorus 

TSS  - „. 

BOO, 

(X»  


Nitrate  FHus  Ntrite  Nitrogen 

Nitrogen.  Total  K^ekiM 

Total  Ptwsphorus 

TSS  

BOO,  

COO 

Nitrate  Phis  Nitrite  Nitrogen 

Nitrogen  (Total)  _.. 

Nitrogen,  Total  KieWaN 

Total  Phosphorus 

TSS 

BOO, 

COO  


Nitrate  Plus  Nitrite  Nitrogen 

Nitrogea  Total  Kjeldahl 

Total  Ptiosphorus 

TSS  _ _ 


Total 
samples 


6 

8 

22 

22 

17 
22 
22 
20 
21 
23 
22 
2 
21 
23 
23 
30 
30 
30 
27 
28 
30 


•AH  units  are  in  mg/L,  except  for  pH  which  is  in  SU. 
"Subaactor. 


Total  NO 


0 
0 
5 
3 
1 
0 
0 
1 
3 
0 
1 
0 
3 
10 
7 
2 
1 
0 
0 
0 

1 


Tow  de- 
tects 


8 
8 
17 
19 
16 
22 
22 
19 
18 
23 
21 
2 
18 
13 
16 
28 
29 
30 
27 
28 
29 


Mean 


0j6 

282 

6J 

42j6 

193 

108.9 

65.7 

118 

11.3 

633 

1.0 

0.8 

M 

0.1 

48 

10.1 

92.4 

1.5 

23 

03 

35 


Mm. 


0.0 
13 
0.0 
0.0 
0.0 
0.8 
02 

0 
0.0 
19.0 
0.0 
0.6 
0.0 
0.0 

0 
0.0 
0.0 
0.0 
0.6 
OJO 

0 


Max. 


2.2 

1100 

43.5 

138.0 

86.0 

1460.0 

982.0 

593 

98.0 

382.0 

3.1 

0.9 

4.1 

0.4 

350 

84.0 

1500.0 

202 

113 

12 

300 


Median 


0.4 
61 
4.7 

33.5 
33 

11.9 

11.6 
50 
6.0 

41.0 
0.6 
03 
12 
0.1 
8 
4.0 

35.0 

0.7 

13 

02 

12 


95th 
perc 


2.2 

1100 

13.0 

125.0 

85.0 

642.0 

137.0 

523 

19.0 

150.0 

3.1 

03 

3.7 

0.4 

295 

513 

1303 

5.1 

73 

12 

128 


99th 
peic 


2.2 

1100 

433 

1383 

863 

14603 

9823 

593 

98.0 

3823 

3.1 

0.9 

4.1 

0.4 

350 

843 

15003 

202 

113 

1.2 

300 


II 

Part  2  group  application  data  that 
were  statistically  summarized  indicated 
variations  in  the  minimum  and 
maximum  values  reported  for  each  of 
the  eight  conventional  pollutants 
monitored: 

Subsector  1 

•  Oil  and  grease  samples  ranged  from 
0.0  mg/L  to  18.0  rag/L. 

•  wab  sample  values  for  Total 
Suspended  Solids  (TSS)  ranged  from  6 
mg/L  to  790  mgA.. 

•  Crab  sample  values  for  Chemical 
Oxygen  Demand  (COD)  ranged  from 
20.0  mg/L  to  350.0  mg/L. 

Subsector  2 

•  Oil  and  grease  samples  ranged  from 
0.0  nag/L  to  15.0  mg/L. 

•  Grab  sample  values  for  TSS  ranged 
from  0  mg/L  to  2.708  mg/L 

•  Grab  sample  values  for  COO  ranged 
from  0.0  mg/L  to  162.0  mg/L. 

Subsector  3 

•  Oil  and  grease  samples  ranged  from 
0.0  mg/L  to  40.0  mg/L. 

•  Grab  sample  values  for  TSS  ranged 
from  6  rag/L  to  1.522  mg/L. 

•  Crab  sample  values  for  COD  ranged 
from  2aJD  mgA.  to  1.200.0  mg/L 


Subsector  4 

•  Oil  and  grease  samples  ranged  from 
0.0  mg/L  to  9.6  mg/L. 

•  Grab  sample  values  for  TSS  ranged 
from  4  mg/L  to  824  mg/L. 

•  Grab  sample  values  for  COD  ranged 
from  0.0  mg/L  to  84.0  mg/L 

Subsector  5 

•  Oil  and  grease  samples  ranged  from 
0.0  mg/L  to  1.3  mg/L. 

•  Grab  sample  values  for  TSS  ranged 
from  13  mg/L  to  650  mg/L. 

•  Crab  sample  values  for  COD  ranged 
from  25.0  mg/L  to  290.0  mg/L 

Subsector  6 

•  Oil  and  grease  samples  ranged  from 
0.0  mg/L  to  95.0  mg/L. 

•  Grab  sample  values  for  TSS  ranged 
from  0  mg/L  to  5.182  mg/L 

•  Grab  sample  values  for  COD  ranged 
frtun  0.0  mg/L  to  400.0  mg/L 

Subsector  7 

•  Oil  and  grease  samples  ranged  from 
0.0  mg/L  to  23.0  mg/L 

•  Grab  sample  values  for  TSS  ranged 
from  0  mg/L  to  415  mg/L. 

•  Crab  sample  values  for  COD  ranged 
from  0.0  mg/L  to  394.0  mg/L. 

Table  C-6.— Statistics  for  Nonconventional  Pollutants 


Subsector  8 

•  Oil  and  grease  samples  ranged  from 
0.0  mg/L  to  40.0  mg/L 

•  Grab  sample  values  for  TSS  ranged 
from  0  mg/L  to  590  mg/L 

•  Grab  sample  values  for  COD  ranged 
from  11.0  mg/L  to  450  mg/L. 

The  remaining  conventional 
pollutants  sampled  also  varied  in  their 
minimum  and  maximum  values.  Part  2 
data  indicates  that  the  high  levels  of 
pollutants  at  some  facilities  are  atypical 
to  those  experienced  by  the  majority  of 
chemical  and  allied  products 
manufacturing  facilities.  Tables  C-3  and 
C-4  indicate  sampling  results  for  the 
conventional  pollutants  that  were 
statistically  analyzed  by  EPA.  The  tables 
indicate  the  minimum  and  maximum 
values,  means,  medians.  95th 
percentiles.  99th  ptercentiles.  and  the 
total  number  of  samples  analyzed  for 
each  of  the  conventional  pollutants. 
Table  C-5  indicates  values  for  some 
nonconventional  pollutants  statistically 
simimarized  for  this  section. 


IN  Storm  Water  (mg/L) 


Poluiani 

No.  o«  Saifiples 

Mean 

Minimum 

Maximum 

Medan 

9S«ti  percent** 

99tti  percentile 

Sainpialyp* 

Grab 

Oofnp 

Qrab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grtb 

Comp 

AfTumnia  . 

21 

15 

73.22 

40.45 

0.12 

0.27 

9643 

1460.0 

Q32 

0.65 

496.0 

14603 

964i) 

1460.0 

Copper 

28 

27 

1.78 

1.20 

0.0 

0.0 

732 

7.87 

0.94 

a4i 

6.9 

S3 

7.82 

7.87 

90 

45 

0.19 

0.12 

0.0 

0.0 

4.87 

2.9 

031 

03 

021 

at9 

4.97 

2.9 

MangMwae 

ie 

IS 

0.71 

0.56 

0.0 

0.01 

3.5 

237 

0.11 

033 

33 

237 

3.5 

2.57 

Zinc 

75 

70 

2.11 

1.74 

0.0 

0.0 

63.4 

42.6 

024 

0.24 

7.7 

4.2 

63.4 

42.6 

ittm       ,_ _„.. 

» 

2S 

332 

2.24 

0.24 

ao7 

22.0 

113 

1.3 

0.96 

103 

314 

22JD 

113 
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Table  C-6,  below,  sbows  all 
pollutants  detected  in  each  subsector,  as 
reported  in  part  2  of  the  group 
applications.  In  addition,  some  of  these 
pollutants  were  included  based  on 
research  during  the  development  of 
effluent  limitation  guidelines  for  the 
industry. 

Table  C-€.— Potential  Pouutants 
IN  Storm  Water  Discharges  As- 
sociated With  Industrial  Activ- 
ity From  the  Chemical  and  Al- 
lied Products  Manufacturing  In- 
dustry 


Subsector 


Potential  polutants 


2..., 


BOD,.  COD,  Nitrogen,  OK  and 
Grease,  pH,  Phosphona.  TSS. 
Aluminum.  Boron,  Chromium, 
Iron.      Magnesium,      Sulfate, 
1,1,1-Trichk)foettiane,    Ammo- 
nia, Calcium,  and  Chtorine. 
BOO,,  COD,  Nitrogen,  Oil  and 
Grease,  pH,  PtxapNyus,  Chlo- 
rine, Cyanide,  Fecal  CoMonn. 
Fonnaktehyde,      TSS,      Alu- 
minum,   Antimony,    Bromide, 
Chromium.     Color,     Copper, 
Lead,  Magnesium,  Nickel,  Sty- 
rene.    Sulfate,    Sulfrte,    TTO, 
Zinc,  and  Tetrachkxoethane. 
BOD,,  COD,  Nitrogen,  Oil  and 
Grease,  pH,  Phosphonjs,  TSS, 
Aluminum,  Barium,  Color,  Cop- 
per,      Di-n^HJtyl       Phthalate, 
Diethyl  phthalate.  Manganese, 
Mercury,  Sulfate,  Surtactants, 
Titanium,   Toluene,  Zinc  and 
Chlorine. 
BOD,,  COD,  Nitrogen.  Oil  and 
Grease,  pH,  Pho^jhonjs,  TSS, 
Barium,  Cadmium.  Chromium. 
Capper,    Iron,    Lead,    Magne- 
sium,     Manganese.      Molyt>- 
denum.    Nickel,    Silver,    Thai- 
Hum.  Tm.  Zinc.  2-Heptanooe. 
Toluene,    Xylene.    Aluminum. 
Ethyl  Benzene,  and  Beryllium 
BOD,,  COD,  Nitrogen.  Oil  and 
Grease,  pH,  Phosphonjs.  TSS, 
1,2-dichkxoettiane,       Copper, 
FomiakJehyde,  Lead,  Phenols. 
TTO,  and  Zinc 
BOD,,  COD,  Nitrogen,  Oil  and 
Grease,  pH,  Phosphorus,  TSS, 
2,4-D  (2,4- 

dKhkxophenoxyacetic  acid). 
Aluminum,  Ammonia.  Boron. 
Cadmium,  Copper,  Fluoride. 
Iron.  Lead.  Magnesium,  Man- 
ganese, Sulfate,  Sulfide, 
Surfactants,  Zinc  and  Methyl 
Chkxide. 
BOO,,  COD,  Nitrogen,  Oil  and 
Grease,  pH,  Phosjjhonjs,  TSS, 
1,1,l-Trichk)roethane,  Alu- 
minum, Ammonia.  Color,  Iron, 
Nitrogen.  Zinc. 


3.  Options  for  Controlling  Pollutants 

As  required  in  part  1  of  the  storm 
water  group  permit  application, 
participants  were  required  to  provide 
information  regarding  existing  storm 
water  management  practices  and 
controls.  Table  C-7  below  identifies  the 
material  management  practices  for  the 
identified  sampling  facilities. 

Table  C-7.— Current  Storm 
Water  Management  Practices 
Used  by  the  Chemical  and  Allied 
Products  Manufacturing  Indus- 
try 

[As  reported  in  Part  1  of  the  group 
applications]  • 


Subsector 


Current  management  practices 


Unkiading  Boot.  Catch  Basin. 
Containment,  Covering,  Curt>- 
Ing,  Dike  Diverswn,  House- 
keeping, lnspectk)n  of  Equip- 
ment, Infiltratkxi,  Oil/Water 
Separator.  Roof,  SPCC,  Sump, 
Storm  Water  Collector  for 
Water  Reuse,  Training.  Indoor 
Storage. 

Catch  Basin.  Covering.  DIte,  In- 
door Storage,  Pond,  SPCC, 
Swale,  Vegetation  Strip. 

Caps  on  Tank  Vents,  Concrete 
Pad.  Containment.  Covering, 
Curbing,  Dike,  Diversion. 
Drain.  Hazardous  Waste  Man- 
agement. Hazardous  Waste 
Pad.  Hoking  Tank.  Indoor 
Storage,  lnfiltratk)n.  Pond, 
Roof,  Sealed  Dmms,  SPCC, 
Storm  Water  Collector,  Tarn, 
Vaulted. 

Containment,  Covering,  Dike, 
HokJing  Tank,  Infiltratwn,  Pond, 
Roof  Drain,  Site  Inspectkxi, 
SPCC,  Swale,  Training,  Waste 
Minimizatkxi. 

Curbing,  Dike,  Pond,  SPCC. 

Catch  Basin,  Covering,  Dike, 
HousekeepJr>g,  Indoor  Storage, 
Infiltration.  Oil/Water  Separator, 
Pond.  Roof,  Site  Inspectton. 
SPCC.  Sump,  Swale,  Sweep. 
Valves. 

Absorbent  Materials.  BMP  Plan, 
Catch  Basin.  Concrete  Pad. 
Containment,  Covering.  Cuft>- 
Ing,  Dike,  Drain,  Drip  Pan. 
Housekeeping.  Indoor  Storage. 
Infiltratkxi,  Oil/Water  Separator, 
Pond,  Roof,  Inspectwn,  Stoped 
Corrtainment,  SPCC,  Sump. 
Swale,  Training,  Valves. 

Catch  basin.  Containment.  Cov- 
ering, Dike,  Indoor  Storage, 
Pond.  Roof,  Site  Inspectkxi, 
SPCC.  Swale.  Training. 


•The  ^iformatkxi  presented  in  this  table  wa*- 
^eived  from  part  1  group  applKations  for 
Sector  3. 

In  order  to  develop  achievable  storm 
water  management  practices  and 


controls.  EPA  has  evaluated  all  existing 
management  practices  as  well  as 
practices  developed  and  implemented 
under  the  September  9. 1992,  storm 
water  general  permit.  For  a  detailed 
explanation  regarding  specific  storm 
water  controls  and  management 
practices,  the  reader  may  refer  to  the 
pollution  prevention  plan  requirements 
section  below. 

4.  Special  Conditions 

a.  Prohibition  of  non-storm  water 
discharges.  In  addition  to  Part  III.A  of 
today's  proposed  permit,  EPA  has 
specified  that  the  following  types  of 
discharges  are  not  authorized  by  this 
section: 

•  Inks,  paints  or  substances 
(hazardous,  nonhazardous,  etc) 
resulting  from  an  onsite  spill  including 
materials  collected  in  drip  pans. 

•  Washwaters  &t>m  material  handling 
and  processing  areas.  This  includes 
areas  where  containers,  equipment  and 
industrial  machinery  are  exposed  to 
storm  water. 

•  Washwaters  from  areas  where  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products 
and  significant  materials  bom  past 
industrial  activity  are  exposed  to  storm 
water. 

•  Washwaters  &t)m  drum,  tank  or 
container  rinsing  and  cleaning. 

EPA  has  included  these  prohibitions 
in  order  to  emphasize  that  spilled 
materials  should  be  cleaned  up  and 
properly  disposed,  and  that  washwaters 
constitute  process  wastewater  and  not 
storm  water.  These  types  of  discharges 
contribute  excessive  amoimts  of 
pollutants  to  water  bodies  and  must  be 
permitted  by  an  NPDES  permit  for 
process  wastewater,  as  they  are  not 
authorized  by  this  section. 

b.  Rain  gauge  installation  and 
precipitation  log.  As  part  of  the 
monitoring  and  reporting  requirements 
of  today's  proposed  permit,  EPA  is 
reqiiiring  that  permittees  install  a  rain 
gauge.  For  permittees  that  are  required 
to  sample  under  Part  C.7.,  the  rain  gauge 
shall  be  installed  no  later  than  (270  days 
after  permit  issuance],  and  shall 
maintain  the  rain  gauge  for  the  extent  of 
the  four  sampling  periods.  In  addition, 
permittees  must  keep  daily  records  of 
precipitation  indicating  the  date  and 
amount  of  precipitation.  These  records 
shall  be  signed  by  qualified  facility 
personnel  and  shall  be  retained  onsite. 

Permittees  that  are  required  to 
cr^pr'uct  monitoring  must  provide 
■  i  jrmaUon  regarding  the  storm  event, 
including:  the  date  and  duration  (in 
hours}  of  the  storm  event  sampled; 
rainfall  measurements  of  the  storm 
event  sampled;  the  duration  between 
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the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  the 
total  voliune  (in  gallons)  of  the 
discharge  sampled. 

c.  Pollution  prevention  plan 
certifications.  EPA  is  establishing 
additional  notification  requirements  for 
pollution  prevention  plan  development 
and  implementation.  As  explained 
elsewhere  in  today's  proposed  permit. 
EPA  is  focusing  oa  and  expending  a 
great  deal  of  effort  in  the  development 
and  implementation  of  pollution 
prevention  programs  as  preventive 
pollution  controls  rather  than  end-of- 
pipe  treatment. 

In  order  to  make  sure  that  permittees 
comply  with  the  plan's  requirements 
and  deadlines.  EPA  is  proposing  to 
require  that  permittees  certify  that  plans 
are  developed  and  implemented  in 
accordance  with  the  permit  conditions. 
A  certification  signed  by  the  person  who 
fulfills  the  signatory  requirements  of  the 
permit  shall  be  submitted  to  EPA  5  days 
after  the  plan  implementation  deadline. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  the  plan.  Today's 
proposed  permit  requires  that  all 
facilities  covered  under  this  section 
prepare  a  Drainage  and  Site  Plan.  Based 
on  the  information  contained  in  the  part 
1  application,  EPA  has  identified  and 
specified  areas  where  materials  are 
commonly  handled.  EPA  is  requiring 
that  the  site  plan  detail  the  drainage 
patterns  of  the  runoff  and  identify  the 
outfall  and  receiving  water  body. 

(1)  Description  of  potential  pollutant 
sources.  The  Inventory  of  Exposed 
Materials  as  well  as  Risk  Identification 
and  Summary  of  Potbntial  Pollutants 
Sources  requirements  were  further 
defined  to  avoid  confusion.  In  addition. 
EPA  is  requiring  that  the  information 
submitted  in  the  group  application 
regarding  pollutant  sources  and  current 
management  practices  be  evaluated  and 
considered  when  developing  the  plan. 

(2)  Measures  and  controls.  EPA  has 
divided  this  section  of  the  permit  into 
two  parts.  The  first  part  addresses 
nonstructural  pollution  prevention 
controls,  while  the  second  part 
addresses  structural  controls. 

The  following  requirements  were 
estabUshed  by  EPA  under  the 
nonstructural  conditions  to  identify 
specific  practices  that  must  be 
implemented  by  all  permittees: 

la)  Good  housekeeping — EPA 
conducted  a  series  of  inspections  to 
identify  areas  of  concern,  materials 
exposed  to  storm  water  and  current 
management  practices  used  by  the 
chemicals  and  allied  products 


manufacturing  industry.  In  addition, 
EPA  reviewed  a  series  of  existing 
pollution  prevention  plans  that  were 
developed  under  the  requirements  of 
the  September  25, 1992,  general  pennit. 
Based  on  this  review.  EPA  is  requiring 
that  at  a  minimum,  permittees  shall 
establish  the  following  good 
housekeeping  practices: 

(i)  Schedule  regular  pickup  and 
disposal  of  garbage  and  waste  materials. 
This  schedule  shall  be  included  in  the 
plan.  Individuals  responsible  for  waste 
management  and  disposal  shall  be 
informed  of  the  procedures  established 
under  the  plan, 

(ii)  Routmely  inspect  for  leaks  and 
conditions  of  drums,  tanks  and 
containers.  Ensure  that  spill  cleanup 
procedures  are  imderstood  by 
employees, 

(Hi)  Keep  an  up-to-date  inventory  of 
all  materials  present  at  the  fiadlity. 
While  preparing  the  inventory,  all 
containers  should  be  cleariy  labeled. 
Hazardous  containers  that  require 
special  handling,  storage,  use  and 
disposal  considerations  shall  be  clearly 
marked, 

(iv)  Maintain  clean  ground  surfaces  by 
using  brooms,  shovels,  vacuum  cleaners 
or  cleaning  machines. 

(b)  Employee  training — ^Training 
should  also  address  procedures  for 
equipment  and  containers  cleaning  and 
washing.  The  training  should  emphasize 
the  human  hazards  and  the  potential 
environmental  impacts  from  the 
discharges  of  washwaters.  In  addition, 
today's  proposed  permit  requires  that 
the  pollution  prevention  plan  identify 
periodic  dates  for  such  training  of  at 
least  onoe  per  year. 

(cl  Facility  securi/y— During  site 
inspections,  EPA  found  facilities  with 
poor  security  systems.  Facilities  must 
evaluate  existing  secvirity  systems  such 
as  fiendng.  lighting,  v^icular  traffic 
control,  and  seciuing  of  equipment  and 
buildings  and  should  include  existing 
and  new  system  into  the  plan  to  prevent 
accidental  or  intentional  entry  which 
could  cause  a  discharge  of  pollutants  to 
waters  of  the  United  States. 

Under  the  structural  conditions,  EPA 
has  identified  specific  practices  that 
must  be  Implemented  by  all  permittees. 
These  structural  practices  are  divided 
into  four  activities/areas:  Material 
handling  and  storage;  management  of 
runofi;  sediment  and  erosion  control; 
and  sampling. 

(i)  Under  material  handling  and 
storage.  EPA  is  requiring  a  series  of 
management  practices  to  minimize 
materials  exposed  to  precipitation. 
These  areas  were  selected  after 
evaluation  of  part  1  data  and  current 
practices  used  by  the  group  participants. 


For  areas  where  liquid  or  powdered 
materials  are  stored,  facilities  shall 
provide  either  diking,  curbing,  or  benns. 
For  all  other  outside  storage  areas 
including  storage  of  used  containers, 
machinery,  scrap  and  construction 
materials,  and  pallets,  facilities  shall 
prevent  or  minimize  storm  water  nmon 
to  the  stocage  area  by  using  curbing, 
culverting.  gutters,  sewers  or  other 
forms  of  drainage  control.  For  all  storage 
areas,  roofs,  covers  or  other  forms  of 
appropriate  protection  shall  be  used  to 
prevent  exposure  to  weather.  In  areas 
where  liquid  or  powdered  materials  are 
transferred  in  bulk  from  truck  or  rail 
cars,  permittees  shall  provide 
appropriate  measures  to  minimize 
contact  of  material  with  precipitation. 
Hose  connection  points  at  storage 
containers  shall  be  inside  containment 
areas.  I>ip  pans  shall  be  used  in  areas 
which  are  not  in  a  containment  area, 
where  spillage  may  occur  (e.g..  hose 
reels,  connection  (mints  with  rail  cars  or 
trucks).  Material  collected  in  drip  pans 
shall  not  be  disdiarged  to  waters  of  the 
U.S.  In  areas  of  transfer  of  contained  or 
packaged  materials  and  loading/ 
unloading  areas,  permittees  shall 
provide  appropriate  protection  such  as 
overhangs  or  door  skirts  to  enclose 
trailer  ends  at  truck  loading/unloading 
docks. 

In  order  to  prevent  facilities  from 
discharging  contaminated  storm  water 
from  areas  where  precipitation  is 
contained,  contained  areas  must  be 
restrained  by  valves  or  other  positive 
means  to  prevent  the  discharge  of  a  spill 
or  leak.  Containment  units  may  be 
emptied  by  pumps  or  ejectors;  however, 
these  shall  be  manually  activated. 
Flapp>er-type  drain  valves  shall  not  be 
used  to  drain  containment  areas.  Valves 
used  for  the  drainage  of  containment 
areas  should,  as  £ar  as  is  practical,  be  of 
manual,  open-and-closed  design.  If 
facility  drainage  is  not  engineered  as 
above,  the  final  dischaige  of  all  in- 
facility  sewers  shall  be  equipped  with  ■ 
diversion  system  that  could,  in  the 
event  of  an  uncontrolled  spill  of 
materials,  return  the  spiiltKl  material  to 
the  fiacility. 

(ii)  Under  management  of  runoff 
conditions,  EPA  is  requiring  that  the 
plan  contain  a  description  of  storm 
water  management  practices  used  and/ 
or  to  be  used  to  divert,  infiltrate,  reuse, 
or  otherwise  manage  storm  water  runoff 
in  a  manner  that  reduces  pollutants  in 
storm  water  disdiarges  from  the  site. 

(iii)  For  areas  with  a  potential  for 
significant  soil  erosion,  EPA  is  requiring 
that  permanent  stabilization  practices  be 
described  and  that  the  plan  ensure  that 
disturbed  areas  are  stabiUzed.  The 
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measiires  will  minimize  the  amount  of 
sediment  materials  in  the  discharge. 
(iv)  Finally,  the  structural  controls 
require  that  the  facility  provide  for  an 
appropriate  sampling  point.  Sampling 
points  should  be  identified  by  January 
1. 1995.  This  requirement  will  ensure 
that  permittees  prepare  a  representative 
and  adequate  storm  water  outfall  and 
that  the  selected  sampling  meets  the 
requirements  of  this  section  of  today's 
proposed  permit. 

b.  Comprehensive  site  compliance 
evaluation.  In  accordance  with  40  CFR 
122.24(i)(4)(i).  EPA  has  established  that 
comprehensive  site  compliance 
evaluation  inspections  be  conducted  at 
least  once  every  quarter.  Members  of  the 
pollution  prevention  team  or  a  qualified 
professional  designated  by  the  team 
must  conduct  the  inspections. 

A  wet  weather  evaluation  (during  a 
rainfall  event)  shall  be  conducted  in  the 
second  (April  to  June)  and  third  quarters 
Ouly  to  September)  of  the  year.  A  dry 
weather  evaluation  (no  precipitation) 
shall  be  conducted  in  the  first  (January 
to  April)  and  fourth  quarters  (October  to 
December). 

However,  where  a  seasonal  arid 
period  is  sustained  for  more  than  3 
months,  a  dry  weather  inspection  will 
satisfy  the  wet  weather  comprehensive 
compliance  evaluation  inspection 
requirement.  This  requirement  will 
assure  that  permittees  conduct  at  least 
one  comprehensive  site  compliance 
evaluation  inspection  every  quarter. 

EPA  believes  that  this  requirement 
will  satisfy  the  requirements  of  this 
section  by  measuring  the  effectiveness 
of  the  pollution  prevention  plan  during 
dry  and  wet  weather  conditions.  These 
inspections  will  increase  awareness  and 
responsibility  for  storm  water  pollution. 
Moreover,  conducting  these  dry  and  wet 
weather  inspecting  on  a  quarterly  basis 
will  provide  permittees  with  a  tool  for 
evaluating  best  management  practices, 
structural  and  nonstructural  measures, 
good  housekeeping  and  spill  cleaning 
procedures,  among  other  pollution 
prevention  activities. 

6.  Numeric  Effluent  Limitations 

a.  Phosphate  fertilizer  manufacturing 
runoff.  Part  Xl.CS.a.  of  today's  proposed 
permit  establishes  numeric  eflluent 
limitations  for  storm  water  discharges 
fiom  facilities  identified  by  SIC  287.  the 
Phosphate  Subcategory  of  the  Fertilizer 
Manufacturing  Point  Source  Category, 
are  subject  to  effluent  limitations 
guidelines  at  40  CFR  part  418.  The  term 
contaminated  storm  water  runoff  shall 
mean  precipitation  runoff,  which  during 


manufacturing  or  processing,  comes  into 
accidental  contact  with  any  raw 
materials,  intermediate  product, 
finished  product,  by-products  or  waste 
product.  The  concentration  of  pollutants 
in  storm  water  discharges  shall  not 
exceed  the  following  effluent  limitations 
included  in  Table  C-8  below: 

Table  C-8 


Effkjem  cttaracteristics 


Total  Phosphorus  (as 

P)  

Fluoride  


Effluent  limitations 
(mg/L) 


Maxi- 
mum tor 
any  1 
day 


105.0 
75.0 


Average 

o(  daily 

values 

for  30 

corv 

secuttve 

days 
shall  not 
exceed 


35.0 
25.0 


reported  at  benchmark  levels  from 
chemical  manufacturing  facilities.  EPA 
is  requiring  monitoring  after  the 
pollution  prevention  plan  has  been 
implemented  to  assess  the  effectiveness 
of  the  pollution  prevention  plan  and  to 
help  ensure  that  a  reduction  of 
pollutants  is  realized. 

At  a  minimum,  storm  water 
discharges  from  chemical 
manufacturing  facilities  must  be 
monitored  quarterly  during  the  second 
year  of  permit  coverage.  At  the  end  of 
the  second  year  of  permit  coverage,  a 
facility  must  calculate  the  average 
concentration  for  each  parameter  listed 
in  Table  C-9.  U  the  permittee  collects 
more  than  four  samples  in  this  period, 
then  they  must  calculate  an  average 
concentration  for  each  pollutant  of 
concern  for  all  samples  analyzed. 

Table  C-9.— Industry  Monitoring 
Requirements 


Facilities  with  discharges  as  described 
above  must  be  in  compliance  with  these 
effluent  limitations  upon 
commencement  of  coverage  and  for  the 
entire  terra  of  this  permit.  Discharges 
that  are  associated  with  industrial 
ac-tivities  that  do  not  contain  runoff 
from  the  areas  or  activities  specified 
above  are  not  subject  to  the  effluent 
limitation  as  noted  in  Table  C-8  above. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that 
chemical  manufacturing  facilities  may 
reduce  the  level  of  pollutants  in  storm 
water  runoff  fix)m  their  sites  through  the 
development  and  proper 
implementation  of  the  storm  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposed  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan  and  to  characterize  the  discharge 
for  potential  environmental  impacts,  the 
proposed  permit  requires  chemical 
manufacturing  facilities  to  collect  and 
analyze  samples  of  their  storm  water 
discharges  for  the  pollutants  listed  in 
Table  C-9.  The  pollutants  listed  in 
Table  C-9  were  found  to  be  above 
benchmark  levels  for  a  significant 
portion  of  chemical  manufacturing 
facilities  that  submitted  quantitative 
data  in  the  group  application  process,  or 
are  believed  to  be  present  based  upon 
the  description  of  industrial  activities 
and  significant  materials  exposed. 
Because  these  pollutants  have  been 


Pollutants  of  concem 


Total  Recoverable 

AluminunL 
Total  Recoverable 

Ammonia. 
Total  Recoverat>le 

Copper. 
Total  Recoveratde 

Manganese. 
Total  Recoverat^le 

Zinc. 
Total  Recoverable 

Iron. 
Total  KJeldahl  Nitro- 
gen (TKN). 
Nitrate  plus  Nitrite  Ni- 

trogea 


Cut-off  concentration 


0.75  mgO. 
0.093  mg/L 
0.009  mg/L 
0.05  mg/L 
0.065  mg/L 
0.3  mg/L 
1.5  mg/L 
0.68  mg/L 


2nd  Year  oi  Permit  Coverage 


Table  C-lO.— Schedule  of  Monitoring 

•  Con(Ajct  quarterty  monttorino. 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  C-9.  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If. 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentrationlisted  in  Table  C-9,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  bom 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  donng 
the  second  year  of  the  permit. 
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Table  C-io.— Schedule  of  Monitoring— Continued 


4th  Year  of  Permit  Coverage 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration.  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  be  used  to 
reassess  the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. 
Throughout  today's  permit.  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facilities  that  do.  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law. 
signed  in  accordance  with  part  VII.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  and  that  are  located 
in  areas  of  the  facility  that  are  within 
the  drainage  area  of  the  outfall  are  not 
presently  exposed  to  storm  water  and 
will  not  be  exposed  to  storm  water  for 
the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  part  VI.C.  of  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 


Calculate  tt»  average  corxwrtrabon  for  al  parameters  analyzed  dur- 
ing Itiis  period. 

If  average  corx»ntration  is  greater  than  the  value  listed  in  Table  C- 
9.  then  quarterly  sampling  is  required  during  the  fourth  year  of  the 
permit 

If  average  concentration  is  less  than  or  equal  to  the  value  listed  in 
Table  C-9.  then  no  further  sampling  is  required  for  that  parameter. 
Conduct  quarterly  monJtonr>g  tor  any  parameter  v^here  the  average 
concentration  in  year  2  of  the  pemriit  is  greater  than  the  value  listed 
in  Table  G-9. 

If  industnal  activrtes  or  the  poUution  prevention  plan  have  been  al- 
tered such  that  storm  water  discharges  may  be  adversely  affected, 
quarterly  monitonng  is  required  for  all  parameters  of  concern. 


results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  horn  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  of  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  f>ermittee  reasonably  believes 


discharge  substantially  identical 
effiuents.  the  pwrmittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  ihe  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

/.  Compliance  monitoring 
requirements.  Today's  proposed  permit 
requires  permittees  with  phosphate 
fertilizer  manufacturing  facilities  with 
contaminated  storm  water  discharges  to 
monitor  for  the  presence  of  phosphorus 
and  fluoride.  These  monitoring 
requirements  are  necessary  to  evaluate 
compliance  with  the  numeric  efiluent 
limitation  proposed  for  these 
discharges.  EPA  requests  comment  upon 
the  appropriateness  of  proposed 
monitoring  frequency  for  these 
discharges.  Monitoring  shall  be 
performed  upon  a  minimum  of  one  grab 
sample.  All  samples  shall  be  collected 
from  the  discharge  resulting  fro.m  a 
storm  event  that  is  greater  tlhan  0.1 
inches  in  magnitude  and  that  occurs  at 
least  72  hours  from  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grab  sample 
shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 
a  grab  sample  during  the  first  30 
minutes  was  impracticable.  When  a 
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facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls.  The  permittee  shall  include  a 
description  or  the  location  of  the 
outfalls,  an  explanation  of  why  outfalls 
are  expected  to  discharge  substantially 
identical  effluents,  an  and  estimate  of 
the  size  of  the  drainage  area  and  runoff 
coefficient  with  the  monitoring  results. 
Monitoring  results  shall  be  submitted 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  month  following  collection  of  the 
sample.  Facilities  which  discharge 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  pooulation  of  100.000  or  more) 
must  also  suomit  signed  copies  of 
discharge  monitoring  reports  to  the 
operator  of  the  municipal  separate  storm 
sewer  system. 

g.  Monthly  visual  examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  storm  water  discharges 
from  each  outfall  are  required  at 
chemical  and  allied  products 
manufacturing  facilities.  The  inspection 
must  be  of  a  ^rab  sample  collected  from 
each  storm  water  outfall.  The 
examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  dischai^e.  and  probable  sources  of 


any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
thepollution  prevention  plan. 

Ef*A  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  whicn  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  stafTs 
understanding  of  the  storm  water 
problems  on  diat  site  and  effects  on  the 
management  practices  that  are  included 
in  the  plan. 

When  a  dischai^ger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  persoimel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

h.  Baseline  general  permit  variance. 
On  September  9. 1992,  and  September 
25. 1992,  EPA  published  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
from  chemical  and  allied  product 
facilities.  These  notices  specifically 
require  that  facilities  with  storm  water 
discharges  that  come  into  contact  with 
solid  chemical  storage  piles  that  are 
associated  with  chemical  and  allied 
products  are  required  to  monitor  their 
storm  water  discharges  for  oil  and 
grease,  COD.  TSS,  and  pH.  Today's 
proposed  permit  contains  different 
monitoring  requirements.  EPA  requests 


comment  upon  the  difference  between 
the  monitoring  requirements  set  out  for 
chemical  and  allied  product  facilities  in 
the  September  1992  General  Permits 
and  those  required  in  today's  proposed 
permit. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.C.6.  of  today's  proposed  permit. 

a.  Analytical  monitoring 
requirements.  Permittees  shall  monitor 
for  the  pollutants  noted  in  Table  C-11 
at  least  one  measurable  rain  event  for 
each  outfall  comprised  of  storm  water 
discharges  associated  with  industrial 
activity  in  each  of  the  sampling  periods 
except  as  provided  in  paragraphs 
XI.C.8.b.  (Lack  of  Measurable  Storm 
Event)  and  Part  VI.  (Sampling  Waiver 
and  Representative  Discharge). 
Permittees  shall  report  in  accordance 
with  Part  VI.C.  (Reporting:  Where  to 
Submit)  and  paragraph  XI.C.8.e. 
(Reporting;  When  to  Submit).  The 
following  are  the  sampling  periods: 

•  First  sampling  period  begins  on 
January  1, 1995.  and  ends  on  June  30. 
1995; 

•  Second  sampling  period  begins  on 
July  1, 1995.  and  ends  on  December  31, 
1995; 

•  First  sampling  period  begins  on 
January  1, 1996.  and  ends  on  June  30. 
1996;  and 

•  Second  samphng  period  begins  on 
July  1. 1996.  and  ends  on  December  31. 
1996. 

Permittees  that  are  required  to  sample 
under  Part  C.B.c.  shall  install  a  rain 
gauge  no  later  6  months  after  the 
effiactive  date  of  this  general  permit,  and 
shall  maintain  the  rain  gauge  for  the 
extent  of  the  permit.  In  addition, 
permittees  must  keep  daily  records  of 
precipitation  indicating  the  date  and 
amount  of  precipitation.  These  records 
shall  be  signed  by  qualified  facility 
personnel  and  shall  be  retained  onsite. 

In  addition  to  sample  data  for  the 
parameters  listed  in  Table  C-11  below, 
the  permittee  shall  provide  the  date  and 
duration  (in  minutes)  of  the  storm  event 
sampled,  total  rainfall  of  the  storm  event 
(in  inches),  the  time  between  the  storm 
water  event  that  is  sampled  and  the  end 
of  the  previous  measurable  storm  event 
(greater  than  0.1  inch  rainfall),  the 
maximum  flow  rate  during  rain  event 
(specify  units),  and  the  total  volume  (in 
gallons)  of  the  discharge  sampled. 
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Table  C-1  1  .—Monitoring  Requirements  for  the  Chemical  and  Allied  Products  Manufacturing  Industry 


Industry 
sector(s) 


281  . 

282 

284 


265 
289)  . 
395  >. 
286 

267M. 

287 

Except 
2879  ... 

289  

Except 
2893  ... 


Monitoring  is  required 


Oil  ar>d  Grease,  Chemical  Oxygen  Dernand,  pH,  Total  Sus- 
pended Solids,  Total  and  Hexavalent  Chromium,  Sulfate,  and 
Magnesium. 

Oil  and  Grease,  pH,  CheriTical  Oxygen  Demand.  Total  Sus- 
pended Solids,  Phosphonis,  Copper,  Zinc,  Aluminum,  Chro- 
mium, Lead,  and  Niclcel. 

5-Oay  Biochemical  Oxygen  Demand.  Chemical  Oxygen  De- 
rr^erxt.  Total  Suspended  Solids.  pH,  Oil  and  Grease,  and 
Surractants. 

Chemical  Oxygen  Demand,  Total  Suspended  Solids,  Oil  and 
Grease,  Lead,  Znc,  Copper,  Chromium,  Xylene,  and  Toluene. 

Chemical  Oxygen  Demand,  Total  Suspended  Solids,  pH,  Oil  and 
Grease,  Total  Toxic  Organic,  Copper,  Lead,  Phenols,  and  Zinc. 

5-Day  Biochemical  Oxygen  Demand,  Total  Suspended  Solids, 
pH,  Oil  and  Grease,  Phosphorus,  Total  Kjeidahl  Nitrogen,  Ni- 
trate Plus  Nitrite  Nitrogen,  Manganese,  Sulfate,  Zinc. 

Chemical  Oxygen  Demand,  Total  Suspended  Solids,  pH,  Oil  and 
Grease,  Zinc  and  Any  Solvents. 


Monitorfng  l«  required  If  the  poHutant(8)  are  uead  at  »w  InduMrtiri 

site 


Monltortng  Is  Required  for  Any  Other  PoHulanto  UmNad  by  an 
Effluent  Limitation  Guideline  for  Which  tie  FacWty  le  Sub|«ct 
To. 

Styrene,  Tetrachloroethene.  and  Any  Other  Sotvents. 


Coppef.  Total  Chloiloe.  Dl-N  Butyl  Phthalate,  Zinc.  And  Any 

Other  Sotvents. 

Nickel.  ThaWum.  SMver.  Ethyl  Benzene.  Naphttialene. 


N/A. 

In  addition  to  the  sampling  requirements  of  this  sub  eeclor  (SIC 
287).  facilities  identified  by  SIC  2874  ShaN  Te«  For  RuorWe. 

Montofing  is  Required  for  Any  Other  PoHutants  Urriited  by  an 
Effluent  LtmttatKxi  Guideline  for  Which  the  Facility  is  Subject 
To.     . 


b.  Lack  of  measurable  storm  event.  In 
the  event  that  the  permittee  is  unable  to 
sample  during  a  sampling  period  due  to 
a  seasonal  dry  period,  the  permittee 
shall  attempt  to  monitor  two  measurable 
events  in  the  following  sampling  period. 
These  two  measurable  shall  be  taken 
with  at  least  72  hours  apart.  Monitoring 
results  obtained  under  this  paragraph 
shall  be  reported  in  accordance  with 
part  VI. C.  (Reporting:  Where  to  Submit) 
and  paragraph  Xl.C.S.e.  (Reporting: 
When  to  Submit).  This  paragraph  is 
applicable  to  paragraphs  Xl.C.S.a.  and 
XI.C.8.C. 

c.  Monitoring  for  discharges  with 
numeric  effluent  limitations.  In  addition 
to  the  requirements  of  paragraph 
Xl.C.S.a.,  during  the  period  beginning 
on  the  effective  date  and  lasting  through 
the  expiration  date  of  the  permit, 
permittees  with  coal  pile  runoff 
discharges  or  h-om  the  phosphate 
fertilizer  manufacturing  runoff 
discharges,  shall  monitor  those  storm 
water  discharges  at  least  semiannually 
(2  times  per  year)  for  the  pollutants 
limited  in  parts  Xl.C.S.a.  and  XI.C.6.b., 
respectively.  Permittees  shall  report  in 
accordance  with  part  VI. C.  (Reporting: 
Where  to  Submit)  and  paragraph 
Xl.C.S.e.  (Reporting:  When  to  Submit). 

d.  Monitoring  of  discharges  from 
contained  areas.  Each  time  there  is  a 


discharge  of  storm  water  from  contained 
areas  where  liquid  or  powdered 
materials  are  stored  outside,  it  should  be 
recorded.  The  permittee  shall  record  the 
date  of  the  discharge,  whether  the 
discharge  resulted  from  an  overflow  of 
the  area  or  by  opening  a  valve  or 
operating  pump,  and  the  matenal(s)  that 
is  (are)  stored  in  the  contained  area. 
Prior  to  discharge,  the  storm  water 
should  be  visibly  inspected  for  visible 
solids,  discoloration,  and  oil  sheen. 
Records  of  these  discharges  should  be 
maintained  with  the  pollution 
prevention  plan  and  in  accordance  with 
part  VI.D.  (Retention  of  Records)  of  the 
permit. 

e.  Reporting:  When  to  submit.  (1) 
Except  for  facilities  with  storm  water 
discharges  identified  in  part  IX.CS.c. 
(Monitoring  for  Discharges  with 
Numeric  Limitations),  permittees  are 
required  to  submit  monitoring  results 
obtained  during  the  specified  sampling 
periods.  The  permittee  shall  provide 
information  regarding  facility's  NPDES 
permit  number,  SIC  code,  outfall 
number,  existing  data,  and  the  mean 
and  standard  deviation  for  the 
monitoring  results.  Such  monitoring 
results  should  be  included  in  the 
following  tables,  signed  in  accordance 
with  part  VH.C,  and  submitted  no  later 


than  December  31,  1997.  In  addition, 
the  permittee  shall  attach  to  the  tables 
the  following  information: 

(a)  How  many  regulated  storm  water 
outfalls? 

(b)  For  each  time  the  permittee 
sampled,  how  many  regulated  outfalls 
were  tested?  (Provide  separately  for  the 
four  sampling  events). 

(c)  Rain  Gauge  Information: 

(i)  Number  of  precipitation  days  per 
sampling  period — (Provide  separately 
for  the  four  sampling  periods). 

(ii)  Total  precipitation  in  inches  per 
sampling  period — (Provide  separately 
for  the  four  sampling  periods). 

(2)  Permittees  identified  in  part 
Xl.C.S.e.  (Monitoring  for  Discharges 
with  Numeric  Effluent  Limitations) 
shall  monitor  during  the  sampling 
period  running  from  January  to  June  and 
during  the  sampUng  period  nmning 
from  July  to  December.  Permittees  shall 
submit  monitoring  results  obtained 
during  the  reporting  period  running 
from  January  to  December  on  Discharge 
Monitoring  Report  (DMR)  Fonn(s),  or  on 
Table  C-12,  postmarked  no  later  than 
the  28th  day  of  the  following  January.  A 
separate  DMR  Form  is  required  for  each 
sampling  period.  The  Rrst  report  may 
include  less  than  12  months  of 
information. 


Table  C-l  2.— Reporting  Tables  for  the  Chemical  and  Allied  Products  Manufacturing  Industry 

[Permit  # SIC  « Outfall  # ] 


Pollutant 
name 


Existing  data 


1st  period 


2nd  period 


3rd  period 


4th  period 


Effluent  limi- 
tation 


Mean 


Std.  d«r. 
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Table  C-IZ-Reportinq  Tables  for  the  Chemical  and  Alued  Products  Manufacturinq  iNousTRv-Continued 

lP*mH» SIC» OutMi. J 


Polulwit 
n«Tw 

EjiMin9(teta 

iti  period 

2nd  period 

3rd  period 

4»)  period 

Effluent  Nn^ 
tatlon 

rnwun 

Std.dev. 

Date  of  storm  ev»nl 

Duration  o(  storm 
event  (In  minutes) 

Total  raJnfeJI  during 

stomi  event  (In 

Inches) 

1 — 
Number  of  hours  be- 
tween measurable 
events 

Maximum  flow  rate 

during  rain  event 

(spedfy  units) 

1 

Total  Volume  from 

rain  event  (spedty 

units) 

•ProvktoadM 

cnptkxi 

oftheir 

ethod  of  flow  mi 

Msurement 

. 

/.  Sample  type.  Pennittees  should 
sample  the  discharge  during  normal 
business  hovirs.  In  the  event  that  the 
discharge  commences  during  normal 
business  hours,  the  permittee  shall 
attempt  to  meet  the  sampling 
requirements  specified  in  this  section 
even  if  this  requires  sampling  after 
normal  business  hours.  Permittees  shall 
attempt  to  meet  the  above  protocol  and 
collect  samples  beginning  on  the  first 
day  of  the  sampling  periwl  in  order  to 
ensure  compliance  with  the  specified 
sampling  protocol  and  requirements. 
One  grab  sample  shall  be  taken.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

9.  Cost  Estimates 

The  cost  of  rain  gauges  varies  from 
$25.00  to  $7,200.00  depending  on  the 
type  of  equipment  that  facilities  may 


purchase  (manual  or  automatic  rain 
gauge  included  with  automatic  sampler, 
etc.).  EPA  estimates  that  the  installation 
time  of  the  rain  gauge  varies  from  1  to 
12  hours.  EPA  estimates  that  facility 
personnel  will  have  to  spend  about  15 
minutes  in  compiling  the  rain  gauge 
measurements. 

With  the  exception  of  the  numeric 
effluent  limitations  in  part  XI.C.B.a..  the 
requirements  for  industries  covered 
under  this  part  do  not  require 
expenditures  beyond  those  estimates  in 
parts  VII.  and  VIILB. 

D.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Asphalt 
Paving  and  Roofing  Materials 
Manufacturers  and  Lubricant 
Manufacturers 

On  November  16, 1990  (55  FR  47990), 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharges 
associated  with  an  industrial  activity." 
This  definition  includes  point  source 
discharges  of  storm  water  from  eleven 
major  categories  of  facilities,  including 
facilities  commonly  identified  by 
Standard  Industrial  Classification  (SIC) 
29.  Today's  proposed  permit  only 
covers  storm  water  discharges 
associated  with  industrial  activities  at 
facilities  with  a  primary  SIC  code  of 
2951  (Asphalt  Paving  Mixtures  and 
Blocks).  2952  (Asphalt  Felts  and 
Coatings),  and  2992  (Lubricating  Oils 


and  Greases).  Hereinafter,  facilities  with 
primary  SIC  codes  2951  or  2952  will  be 
referred  to  as  'Asphalt  Facilities.'  and 
facilities  with  primary  SIC  code  2992  as 
'Lubricant  Manufacturers.' 

Storm  water  discharges  covered  by 
this  section  include  all  discharges 
where  precipitation  and  storm  water 
runon  come  into  contact  with 
significant  materials  including,  but  not 
limited  to.  aggregate  piles,  other  raw 
materials,  waste  products,  byproducts, 
finished  products,  stored  materials,  and 
fuels.  This  includes  storm  water 
discharges  from  access  roads,  and  rail 
lines  used  or  traveled  by  carriers  of  raw 
materials,  manufactured  products,  waste 
materials,  or  byproducts  created  by  the 
facility. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
TTie  monitoring  and  pollution 
prevention  plan  terms  and  conditicms  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
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facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  compljring 
with  the  applicable  monitoring  and 


pollution  prevention  plan  requirements 
of  that  section. 

This  section  is  applicable  to  storm 
water  discharges  from  portable  plants. 
Portable  plants  were  not  included  in  the 
group  application  process  due  to  their 
often  frequent  changes  of  location.  Part 
1  of  the  group  application  required 
location  information  for  each  facility, 
which  was  difficult  to  obtain  or  record 
for  portable  plants  which  may  change 
locations  several  times  per  year.  This 
section,  however,  is  applicable  to  storm 


water  discharges  from  portable  plants, 
with  the  condition  that  a  new  Notice  of 
Intent  (NOI)  be  submitted  for  each 
location  and  the  pollution  prevention 
plan  be  revised  accordingly  with  each 
change  in  location. 

1.  Industry  Profile 

Presented  below  are  brief  descriptions 
of  the  industrial  activities  associated 
with  asphalt  fecilities  and  lubricant 
manufacturers.  Table  D-1  shows  some 
common  significant  materials  exposed 
at  these  types  of  facilities. 


Table  D-1  .—Activities,  Pollutant  Sources,  and  PoaurANTSi " 


ActvHy 

PoHutant  source 

Potutsnt 

Asphatt  Facilities; 

Material  Storage  and  Handling 

Additives,  asphalt  asphalt  cement  asphalt  concrsts.  asphalt  felt,  as- 
phalt prodiKts,  asphalt  release  agents,  asphatt  shingles,  crushed 

TSS,  Oil  and  Grease,  pH,  COD. 

1 

stone,  fuel,  granite,  granules,  gravel,  limestone,  lubrfcants.  mineral 

spirits,  oil,  quartzlte  rock,  reclaimed  asphalt  pavement  (RAP),  sand. 

sandstone,  slag. 

Lubricart  Manufacturers: 

Malftrlai  Storage  and  Handling 

Oils,  waste  solvents,  petroleum  distillates,  lubrteanls,  comical  addi- 
tives. 

Oil  and  Grease,  pH,  TSS. 

<  Storm  water  group  applicatiorw,  parts  1  and  2. 

"EPA.  Development  Document  on  Paving  and  Roofing  Materials  (EPA  440/1-74/049). 


Facilities  manufacturing  asphaltic 
concrete,  paving  materials,  or  block,  are 
classified  as  SIC  code  2951.  Facilities 
primarily  engaged  in  manufacturing 
asphalt  roofing  products,  such  as 
asphalt  felts,  shingles,  and  other 
products  including  tars,  pitch,  and 
roofing  cements,  are  identified  as  SIC 
2952.  Facilities  primarily  engaged  in 
manufacturing  oils  and  lubricants  are 
identified  as  SIC  2992. 

a.  Manufacturers  of  asphalt  paving 
mixtures  and  blocks.  Manufacturers 
classified  in  SIC  2951  store  purchased 
asphalt  in  above  ground  tanks.  They 
stockpile  a  variety  of  raw  materials  such 
as  sand,  gravel,  crushed  limestone,  and 
Recycled  Asphalt  Products  (RAP).  These 
facilities  produce  asphalt  concrete,  and 
may  also  mold  and  cure  asphalt 
concrete  products  such  as  asphalt 
blocks.  There  are  two  types  of  facilities 
associated  with  these  activities,  batch 
plants  and  drum  plants. 

Batch  plants  receive  aggregate  (sand, 
stone,  limestone,  gravel,  etc.)  in  bulk  by 
rail  or  truck.  The  aggregate  is  iisually 
stockpiled  outside.  It  is  then  transported 
by  a  conveyor  or  front-end  loader  to  a 
rotary  drier.  When  dried  and  heated  the 
aggregate  is  transported  to  a  screening 
unit  which  separates  the  aggregate  into 
various  sizes  and  deposits  the  graded 
aggregate  into  hot  storage  bins. 
Aggregate  and  mineral  filler  are  then 
weighed  and  transported  to  a  mixing 
imit  or  pug  mill  where  they  are  mixed 
with  heated  asphalt  cement  to  produce 


asphalt  concrete.  The  resulting  asphalt 
concrete  is  either  stored  in  a  heated  silo 
or  loaded  directly  onto  trucks  for 
transport  to  the  iob  site. 

At  drum  (cola  feed)  plants  a  measured 
amount  of  aggregate  is  placed  in  the 
drum  where  it  is  dried  and  heated. 
Heated  asphalt  cement  is  added  to  the 
same  drum  and  mixed  with  the 
aggregate  to  produce  asphalt  concrete. 
The  hot  asphalt  concrete  produced  by 
this  process  then  goes  to  a  surge  bin  or 
silo  for  storage  until  it  is  loaded  onto 
trucks  for  delivery- 

Hot-mix  asphalt  plants  are  often 
portable.  There  are  three  types  of 
portable  plants:  portable,  permanent, 
and  semipermanent.  Portable  plants 
move  from  site  to  site,  and  the 
significant  materials  and  equipment  are 
removed  u]>on  completion  of  the  job  or 
project.  Portable  plants  remain  at  a  site 
anywhere  from  several  days  to  several 
months.  Permanent  portable  plants 
remain  at  a  site  on  a  permanent  basis. 

Like  portable  plants,  semipermanent 
plants  move  from  site  to  site.  They 
differ,  however,  in  that  they  return  to 
locations  on  a  recurring  basis. 
Significant  materials  such  as  aggregate 
piles  remain  at  the  site  while  the  plant 
is  operating  elsewhere.  For  the  purposes 
of  this  section,  semipermanent  plants 
will  be  referred  to  as  permanent  plants, 
given  that  the  effect  on  runoff  bom 
significant  materials  will  essentially  be 
the  same  at  both  sites.  "Asphalt 
fecilities"  includes  both  permanent  and 


portable  plants  unless  specified 
otherwise. 

Facilities  which  manufecture  asphalt 
concrete  block  feed  the  asphalt/ 
aggregate  mixture  into  a  block  molding 
machine  where  the  mix  is  rammed, 
pressed  or  vibrated  into  its  final  form. 
The  product  is  then  stacked  and 
allowed  to  cure. 

b.  Manufacturers  of  roofing  materials. 
Manufacturera  classified  in  standard 
industrial  code  2952  typically  produce 
roofing  felts,  and  impregnated  roofing 
felts  (shingles)  and  other  products,  such 
as  tar  papers,  impregnated  asphalt 
siding,  expansion  joints,  roofing 
cements,  tars  and  pitches.  Many  of  the 
roofing  products  consist  of  materials 
coated  with  asphalt  purchased  from  a 
vendor  and  then  cured  and  stored  out  of 
doors  until  shipped. 

c.  Manufacturers  of  lubricating  oils 
and  greases.  Facilities  primarily 
engaged  in  blending,  compounding,  and 
re-refining  lubricating  oils  and  greases 
from  purchased  mineral,  animal,  and 
vegetable  materials  are  identified  as  SIC 
code  2992.  SIC  code  2992  includes 
manufacturera  of  metalworking  fluids, 
cutting  oils,  gear  oils,  hydraulic  brake 
fluid,  transmission  fluid,  and  other 
automotive  and  industrial  oil  and 


Raw  materials  for  SIC  code  29Q2 
facilities  are  typically  petroleum  or 
synthetic  based  stocks  and  various 
additives.  The  majority  of  lubricating 
manufectiirera  store  base  stocks  and 
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chemical  additives  in  tank  farms  or  55- 
gallon  drums.  SIC  code  2992  facilities 
do  not  manu&ctur«  these  raw  materials, 
but  rather  blend  and  compound  them  to 
produce  the  oroduct  Raw  materials  are 
profMJrtioned  according  to  the  type  of 
lubricant  being  produoad. 

"Batch  processing"  is  the  commoti 
production  method  relying  on  the  same 
piece  of  equipment  in  manufacturing  a 
variety  of  products.  For  example,  in  one 
"batch"  a  radlity  may  combine  the 
petroleum  base  stock  with  additive  X  in 
a  10.000  gallon  blending  tank  to 
produce  product  "A."  Using  the  same 
blending  tank,  the  next  "batch"  is  a 
mixture  of  the  base  stock  and  additive 
Y  to  produce  product  "B."  Batch 
processing  allows  facilities  to 
manufacture  a  variety  of  products.  Some 
facilities,  however,  tend  to  spedalire  in 
producing  a  particular  type  of  lubricant 
(e.g..  solid,  synthetic,  or  water  based), 
often  to  meet  the  demands  of  a  specific 
industry. 

Finished  products  are  packaged  in 
containers  or  stored  for  bulk  shipment. 
Almost  all  facilities  have  shipping  and 
receiving  areas  and  are  involved  with 
marketing  and  interstate  distribution  of 


their  products.  Most  facilities  have 
immediate  access  roads  or  rail  lines  at 
their  facility  sites. 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Asphalt  Facilities  and 
Lubricant  Manufacturers 

Impacts  caused  by  storm  water 
discharges  from  asphalt  facilities  and 
lubricant  manufacturers  will  vary. 
Several  factors  influence  to  what  extent 
significant  materials  from  these  types  of 
facilities  and  processing  operations  may 
affect  water  quality.  Such  factors 
include:  geographic  location;  hydrology/ 
geology;  the  type  of  industrial  activity 
occurring  outside  (e.g..  material  storage, 
loading  and  unloading);  the  type  of 
material  stored  outside  (e.g..  asphalt, 
aggregate,  limestone,  oil,  etc.);  the  size 
of  the  operation:  and  type,  duration,  and 
intensity  of  precipitation  events.  These 
and  other  factors  will  interact  to 
influence  the  quantity  and  quality  of 
storm  water  nmoff.  For  example,  air 
emissions  (i.e..  settled  dust)  may  be  a 
significant  source  of  pollutants  at  some 
facilities,  while  materials  storage  is  a 
primary  source  at  others.  In  addition, 
sources  of  pollutants  other  than  storm 


water,  such  as  Illicit  connections.33 
spills,  and  other  improperly  dumped 
materials,  may  increase  the  pollutant 
loadings  discharged  into  waters  of  the 
United  States. 

Based  on  group  application 
information  and  data.  EPA  has 
identified  the  storm  water  pollutants 
and  sources  resulting  from  asphalt 
facilities  and  lubricant  manufacturers  in 
Table  £)-l. 

Table  D-2  indicates  the  statistically 
summarized  sampling  data  results  for 
part  2  daU  submitted  to  EPA.  This  table 
indicates  the  minimum  and  maximum 
values,  means,  medians,  QSth 
percentiles.  99th  percentiles,  and  the 
total  number  of  data  submittals  for  each 
of  the  conventional  pollutants.  As  Table 
I>-2  indicates,  large  variations  In  the 
minimum  and  maximum  values  were 
often  found  for  each  of  the  eight 
conventional  pollutants  monitored.  For 
example: 

•  Composite  samples  of  TSS  ranged 
frxim  1  mg/L  to  2130  mg/L. 

•  Grab  samples  of  COD  ranged  bom 
0  mg/L  to  2740  mg/L 

•  Oil  and  grease  values  ranged  from 
0  mg/L  to  78  m^ 


Table  D-2.--Statistics  for  Conventional  Pooutants  in  Storm  Water*  (m<VL.  except  as  noted) 


PoUlIM 


Sa«npt»typ« 


BOD, 
COO.. 


Total  KJaktaN  NMiogan 
01  &  Otmm 

PH  (•.»!.) 

Tow  PhoiDhofM 

ToMSuspwvM  SoWl 


NaolSMIiplM 


Grab      Cotupa 


61 
04 
62 
63 
64 
56 
63 
63 


51 
53 
52 
51 
N/A 
N/A 
54 
54 


Qnb       Comp 


30.9 

151.6 

0.87 

2.13 

SJ 
N/A 

0.4 
267 


10.8 
86.0 

aa 

1.6 
N/A 
N/A 

0.3 
168 


MMntum 


Qaib       Comp 


ao 

0.0 
0.0 
0.0 
0.0 
4.4 
0.0 
0.0 


0.0 
0.0 

ao 

0.0 
N/A 
N/A 
OJO 

1 


Mudmum 


Qnb       Comp 


1220.0 

2740.0 

18.0 

18.0 

78.0 

8.5 

3.7 

3870 


161.0 
610.0 
12.0 
1&0 
N/A 
N/A 
^M 
2\X 


ktodlm 


Q«Bb       Comp 


7.0 
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The  remaining  conventional 
pollutants  sampled  also  varied  in  their 
minimum  and  maximum  values. 
However,  the  values  were  generally  low. 

The  Agency  believes  that  TSS  (only  at 
asphalt  fadUUes).  COD.  and  oil  and 
grease  may  be  parameters  of  concern  at 
asphalt  fadlities  and  lubricant 
manufacturers: 

•  Total  Suspended  Solids  (TSS}— 
Outdoor  storage  of  piles  of  aggregate  or 
asphalt  may  contribute  a  high 
concentration  of  TSS  to  storm  water 
discharges.  The  inorganic  components 
of  TSS  may  indude  sand.  silt,  and  clay. 
A  fraction  of  organic  TSS.  in  the  form 
of  oil  and  grease,  may  result  &t)m 
asphalt  piles  and  veliicle  maintenance. 
Because  suspended  solids  increase  the 


turbidity  of  water,  less  light  is  able  to 
penetrate  the  water,  reducing 
photosynthetic  activity  of  aquatic 
vegetation.  Over  time,  total  suspended 
solids  settle  out  to  form  deposits  that 
can  be  detrimental  to  stream 
environments.  These  deposits  may 
destroy  fauna  that  breed  and  grow  in  or 
near  the  bottoms  of  streams  and  serve  as 
food  for  fish  and  other  aquatic  life.  The 
deposits  may  also  blanket  and  destroy 
spawning  grounds  for  fish.  The  limited 
data  submitted  with  part  2  of  the 
application  process  Indicate  a  wide 
range  of  minimum  and  maximum  TSS 
values  (0.0  to  3.870  mg/L  for  grab 
samples  and  1.0  to  2.130  mg/L  for  flow- 
weighted  composite  samples). 


The  raw  materials  and  finished 

{>roducts  potentially  exposed  at 
ubricant  manufacturers  do  not  typically 
contain  high  levels  of  TSS.  In  addition, 
activities  which  can  contribute  high 
levels  of  TSS  to  storm  water  discharges, 
such  as  soil  disturbing  activities  or 
outdoor  stockpiling  of  aggregate,  are  not 
common  at  lubricant  manufacturing 
fadlities. 

•  Chemical  Oxygen  Demand  (CODh- 
COD  measures  the  total  amount  of 
oxygen  necessary  to  oxidize  compounds 
in  water.  The  data  submitted  with  the 
part  2  group  applications  indicated 
relatively  high  levels  of  COD  in  storm 
water  runoff.  The  mean  value  for  64 
grab  samples  was  152  mg/L.  for  53 
composite  samples.  87  mg/L. 


ui.p«mlttadnoo-aton.w««dl*A«g*to.»om,         «nJt«y  .•««.  todu«tri,l  faciUb*, «>mm«i.l 


MUblUhnmits.  or  raddontUl  dwvlUng*.  Th* 
probability  of  illicit  conn«ctlon»  at  mln«ral  mining 
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At  asphalt  facilities  significant  levels 
of  CX)D  in  the  storm  water  discharges 
may  result  from  contact  with  asphalt 
piles  or  other  asphalt  products. 

At  lubricating  manufacturing 
facilities,  handling  of  oils  and  other 
lubricants  may  lead  to  spills  which  can 
come  into  contact  with  storm  water. 
There  is  also  a  potential  for  materials 
such  as  waste  oils  and  waste  solvents  to 
be  exposed  to  storm  water,  in  turn 
contributing  significant  levels  of  COD  to 
storm  water  discharges. 

•  Oil  and  Greose— Statistically 
summarized  grab  samples  of  oil  and 
grease  indicated  a  mean  of  5.9  mg/L  and 
a  range  of  minimum  and  maximum  oil 
and  grease  values  from  0  to  78  mg/L. 
Although  the  mean  value  for  oil  and 
grease  is  not  extremely  high,  EPA 
believes  that  the  nature  of  industrial 
activities  and  potential  significant 
materials  exposed  at  asphalt  facilities 
and  lubricant  manufacturers  warrants 
special  consideration  of  sources  of  oil 
and  grease  at  these  facilities. 

For  example,  sources  of  oil  and  grease 
from  asphalt  facilities  include  vehicle 
maintenance  activities  and  stockpiles  of 
asphalt  materials.  At  lubricant 
manufacturing  facilities,  potential 
sources  include  spills  of  oils  and 
lubricants  during  loading  and 
unloading,  and  storage  of  raw  materials 
and  finished  products  outside. 

Water  impacted  by  oil  and  grease 
from  onsite  machinery  and  materials 
may  exhibit  an  oxygen  demand.  Oil  and 
grease  emulsions  are  also  detrimental  to 
aquatic  organisms  and  inhabitants 
because:  (1)  Deposition  of  oil  and  grease 
in  bottom  sediments  can  serve  to  inhibit 
normal  benthic  growths,  impacting  the 


aquatic  food  chain;  (2)  oil  and  grease 
emulsion  may  destroy  algae  or  other 
plankton;  (3)  oil  and  grease  emulsions 
may  adhere  to  the  gills  of  fish  exerting 
a  toxic  effiect  to  fish;  and  (4)  water 
insoluble  components  damage  the 
plumage  and  coats  of  aquatic  animals 
and  fowls.  Floating  oil  may  reduce  the 
re-aeration  of  the  water  surface,  and  in 
conjunction  with  emulsified  oil,  may 
interfere  with  photosynthesis.  In 
addition  to  environmental  impacts,  oil 
and  grease  impact  the  aesthetic  qualities 
of  water  by  forming  imsightly  surface 
slicks  that  affect  water  beaches  and 
shorelines. 

3.  Options  for  Controlling  Pollutants 

In  evaluating  options  for  controlling 
pollutants  in  storm  water  discharges, 
EPA  must  achieve  compliance  with  the 
technology-based  standards  of  the  Clean 
Water  Act  (Best  Available  Technology 
(BAT)  and  Best  Conventional 
Technology  (BCT)).  This  section 
establishes  requirements  for  the 
development  and  implementation  of  a 
site-specific  storm  water  pollution 
prevention  plan  consisting  of  a  set  of 
BMPs  that  are  sufficiently  flexible  to 
address  different  sources  of  pollutants  at 
different  sites. 

Two  types  of  BMPs  which  may  be 
implemented  to  prevent,  reduce  or 
eliminate  pollutants  in  storm  water 
discharges  are  those  which  minimize 
exposure  (e.g.,  covering,  curbing,  or 
diking)  and  treatment  type  BMPs  which 
are  used  to  reduce  or  remove  pollutants 
in  storm  water  discharges  (e.g.,  oil/water 
seperators,  sediment  basins,  or 
detention  ponds).  EPA  believes 
exposure  minimization  is  an  effective 


practice  for  reducing  pollutants  in  storm 
water  discharges  from  asphalt  facilities 
and  lubricant  manufacturers.  Exposure 
minimization  practices  lessen  the 
potential  for  storm  water  to  come  in 
contact  with  pollutants.  These  methods 
are  often  uncomplicated  and 
inexpensive.  They  can  be  easy  to 
implement  and  require  little  or  no 
maintenance.  EPA  also  believes  that  in 
some  instances  more  resource  intensive 
treatment  type  BMPs  are  appropriate  to 
reduce  pollutant  levels  such  as 
suspended  soUds  and  oil/grease  in 
storm  water  discharges  associated  with 
asphalt  facilities  or  lubricant 
manufacturers.  Though  these  BMPs  are 
somewhat  more  resource  intensive,  they 
can  be  effiactive  in  reducing  pollutant 
loads  and  may  be  necessary  depending 
on  the  type  of  discharge,  types  and 
concentrations  of  contaminants,  and 
volume  of  flow. 

Table  D-3  lists  some  BMPs  which 
may  be  effective  in  limiting  the  amoimt 
of  pollutants  in  storm  water  discharges 
from  asphalt  facilities  and  lubricant 
manufecturers.  Based  on  part  1 
information,  several  of  the  BMPs 
suggested  are  already  in  place  at  many 
of  the  facilities.  Part  1  submittals 
indicate  that  diking,  curbing,  or  other 
types  of  diversion  occur  at 
approximately  57  percent  of  the 
facilities.  25  percent  of  the  facilities 
noted  that  they  use  some  form  of 
covering  as  a  BMP,  and  detention  ponds 
are  in  place  at  19  percent  of  the 
facilities.  In  addition,  38  percent  of  the 
facilities  submitting  part  1  information 
reported  they  had  a  Spill  Prevention 
Control  and  Countermeasure  Plan  in 
place. 


Table  D-3.— Measures  to  Control  Polllttants  in  Storm  Water  Discharges  From  Asphalt  Facilities  and 

Lubricant  Manufacturers 


Activity 


So'sgesled  BMPs 


Asphalt  Faculties  and  Lubricant  Manulacturers 
Material  Storage,  Handling,  arxJ  Processir>g  .... 


Cover  material  storage  and  harxjllr^g  areas  with  an  avming,  tarp  or 
root.  Practice  good  stoctcpiling  practces  such  as:  stating  materials 
on  concrete  cr  asphalt  pads;  surroundirtg  siockpMes  with  diversion 
diltes  or  cuts;  arxJ  revegetatjr>g  areas  used  for  stodtpiling  In  order 
to  slow  runoff. 

Use  curbing,  dilcing  or  channelization  around  matertai  storage,  harv 
diing  and  processing  areas  to  divert  runon  arou)d  areas  wtters  It 
can  come  Into  contact  with  material  stored  or  spilled  on  the  ground. 

Utilize  secoTKlary  contairwnent  measures  such  as  dilies  or  berriTS 
arourxl  asphalt  storage  tanlts  and  fuel  oil  tantcs. 

Use  dust  coHection  systems  (I.e.,  t>aghousas)  to  collect  airt>ome  par- 
tides  generated  as  a  result  of  material  harKfiing  operatiorts  or  aggre- 
gate drying. 

Property  dtepose  of  waste  materials  from  dust  coNectton  systems  ar>d 
otfier  operatior». 

Rerrxjve  spiHed  material  and  dust  from  paved  portions  of  the  facHtty  t>y 
shoveling  and  sweepir>g  on  a  regular  t>asis. 

Utilize  catch  basins  to  collect  potentiatly  contaminated  storm  vratar. 

Implement  spill  plans  to  prevent  contact  of  rxjnoft  with  spiKs  of  signify 
cant  rrttteriats. 
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TABLE  0-3.-MEASURES  TO  CONTROL  POLLUTANTS  rN  StORM  WATER  D«CHARGES  FROM  ASPHALT  FACILmES  AND 

LUBRICANT  Manufacturers— Continued  '^u..ik>awu 


ActMty 


The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geology/ 
hydrology  and  the  environmental 
setting  of  each  facility,  and  volume  and 
type  of  discharge  generated.  Each 
facility  will  be  unique  in  that  the 
source,  type  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  fate  and 
transport  of  pollutants  in  these 
discharges  wll  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discharges  associated  with 
facilities  in  this  category. 

4.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

EPA  believes  that  pollution 

prevention  is  the  most  effective 
approach  for  controlling  contaminated 
storm  water  discharges  from  asphalt 
facilities  and  lubricant  manufacturers. 
Pollution  prevention  plans  allow  the 
operator  of  a  facility  to  select  BMPs 
based  on  site-specific  considerations 
such  as:  facility  size,  climate, 
geographic  location,  geology/hydrology, 
the  environmental  setting  of  each 
facility,  and  volume  and  type  of 
discharge  generated.  This  flexibility  is 
necessary  because  each  facility  will  be 
unique  in  that  the  source,  type  and 
volume  of  contaminated  surface  water 
discharges  will  differ  from  site  to  site. 
All  facilities  subject  to  this  section 
must  prepare  and  implement  a  storm 
water  pollution  prevention  plan.  The 
establishment  of  a  pollution  prevention 
plan  requirement  reflects  EPA's 
decision  to  allow  operators  of  asphalt 
facihties  and  lubricant  manufacturers  to 
utilize  BMPs  as  the  BAT/BCT  level  of 
control  for  the  storm  water  discharges 
covered  by  this  section.  The 
requirements  included  in  pollution 
prevention  plans  provide  a  flexible 
framework  for  the  development  and 
implementation  of  site  specific  controls 
to  minimize  pollutants  in  storm  water 
discharges.  This  is  consistent  with  the 
approach  in  EPA's  storm  water  baseline 
general  permits  finalized  on  September 
9. 1992  (57  FR  41236). 


SueeMt*dBMP« 
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There  are  two  major  objectives  to  a 
pollution  prevention  plan:  (1)  To 
identify  sources  of  pollution  potentially 
affiecting  the  quality  of  storm  water 
discharges  associated  with  industrial 
activity  from  a  facility;  and  (2)  to 
describe  and  ensure  implementation  of 
practices  to  minimize  and  control 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  from 
a  facility.  Specific  requirements  for  a 
pollution  prevention  plan  for  asphalt 
facilities  and  lubricant  manufacturers 
are  described  below.  These 
requirements  must  be  implemented  in 
addition  to  the  baseline  pollution 
prevention  plan  provisions  discussed 
previously. 

(1)  Description  of  potential  pollution 
sources.  There  are  no  additional 
requirements  beyond  those  described  in 
Part  VI.C.2.  of  this  fact  sheet. 

(2)  Measures  and  controls.  There  are 
no  additional  requirements  beyond 
those  described  in  Part  VI.C.3.  of  this 
fact  sheet. 

(3)  Comprehensive  site  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
Inspections  that  qualified  personnel  will 
conduct  to:  (1)  Confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan;  (2) 
determine  the  effectiveness  of  the  plan, 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  today's 
proposed  permit.  Comprehensive  site 
compliance  evaluations  should  be 
conducted  twice  a  year  for  asphalt 
facilities  and  lubricant  manufacturers. 
The  individual  or  individuals  who  will 
conduct  the  Inspections  must  be 
identified  in  the  plan  and  should  be 
members  of  the  pollution  prevention 
team.  Inspection  reports  must  be 
retained  for  at  least  3  years  after  the  date 
that  the  permit  expires. 

Comprehensive  site  compliance 
evaluaUons  should  be  conducted  at  least 
once  at  portable  plant  locations. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 


and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

For  portable  plants,  the  plan  must  be 
revised  as  appropriate  as  soon  as 
possible,  but  no  more  than  2  weeks  after 
each  inspection. 

5.  Numeric  Effluent  Limitations 

Part  XI.0.4  of  today's  proposed  permit 
established  numeric  effluent  limitations 
for  storm  water  discharges  resulting 
from  the  production  of  asphalt  paving 
and  roofing  emulsions.  Discharges  from 
areas  where  production  of  asphalt 
paving  and  roofing  emulsions  occura 
may  not  exceed  a  TSS  concentration  of 
23.0  mg/L  of  r\inoff  for  any  one  day.  nor 
shall  the  average  of  dally  values  for  30 
consecutive  days  exceed  a  TSS 
concentration  of  15.0  mg/L  of  runoff.  Oil 
and  grease  concentrations  in  storm 
water  discharges  &t)m  these  areas  may 
not  exceed  15.0  mg/L  of  runoff  for  any 
1  day,  nor  should  the  average  daily 
values  for  30  consecutive  days  exceed 
an  oil  and  grease  concentration  of  10.0 
mg/L  of  ninott.  The  pH  of  these 
discharges  must  be  within  the  range  of 
6.0  to  9.0.  Facilities  with  such 
discharges  must  be  in  compliance  with 
these  effluent  limitations  upon 
commencement  of  coverage  and  for  the 
entire  term  of  the  i>ermit.  These  effluent 
limitations  are  in  accordance  with  40 
CFR  443. 12  and  40  CFR  443.13,  Effluent 
Guidelines  and  Standards,  Paving  and 
Roofing  Materials  Point  Source 
Category,  Asphalt  Emulsion 
Subcategory.  These  limitations 
represent  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  best  practicable  control  technology 
and  best  available  technology. 

6.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44(i)(2)  estabUshed  on  April  2. 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  In 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
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industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  (except  for  those 
parameters  that  have  numeric  effluent 
limitations — Parts  VIII.D.5.  and 
Vm.D.e.b.)  at  asphalt  paving  and  roofing 
materials  manufacturers  ana  lubricant 
manufacturers.  Based  on  a  consideration 
of  the  BMPs  typically  used  at  these 
facilities,  and  generally  low  pollutant 
values  from  the  application  data,  EPA 
believes  that  the  pollution  prevention 
plan  with  visual  observations  of  storm 
water  discharges  will  help  to  ensure 
storm  water  contamination  is 
minimized. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required  at  asphalt  facilities  and 
lubricant  manufacturers.  The  inspection 
must  be  of  a  grab  sample  collected  from 
each  storm  water  outfall.  The 
examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  turbidity,  floating  solids, 
foam,  oil  sheen,  or  other  obvious 
indicators  of  storm  water  pollution.  The 
inspection  must  be  conducted  in  a  well 
lit  area.  No  analytical  tests  are  required 
to  be  performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
properties  of  the  storm  water  discharged 


from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
staffs  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

EPA  believes  that  between  quarterly 
visual  inspections  and  site  compliance 
evaluations  potential  sources  of 
contaminants  can  be  recognized, 
addressed,  and  then  controlled  with 
BMPs.  In  determining  the  monitoring 
requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 
significant  materials  exposed  at  these 
sites,  and  performed  a  review  of  data 
provided  in  Part  2  group  applications. 

b.  Compliance  monitoring 
requirements.  Today's  proposed  permit 
requires  permittees  with  storm  water 
discharges  associated  with  the 
production  of  asphalt  paving  or  roofing 
emulsions  to  monitor  for  the  presence  of 
total  suspended  solids,  oil  and  grease, 
and  for  pH.  These  monitoring 
requirements  are  necessary  to  evaluate 
compliance  with  the  numeric  effluent 
limitation  proposed  for  these 
discharges.  EPA  requests  comment  upon 
the  appropriateness  of  proposed 
monitoring  frequency  for  these 
discharges.  Monitoring  shall  be 
performed  upon  a  minimum  of  one  grab 
sample.  All  samples  shall  be  collected 
from  the  discharge  resulting  from  a 
storm  event  that  is  greater  than  0.1  inch 
in  magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 


(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
When  a  facility  has  two  or  more  outfalls 
that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls.  The  permittee  shall  include  a 
description  of  the  location  of  the 
outfalls,  an  explanation  of  why  out&lls 
are  expected  to  discharge  substantially 
identical  effluents,  and  an  estimate  of 
the  size  of  the  drainage  area  and  runoff 
coefficient  with  the  monitoring  results. 
Monitoring  results  shall  be  submitted 
Ehscharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  month  following  collection  of  the 
sample.  Facilities  which  discharge 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  also  submit  signed  copies  of 
discharge  monitoring  reports  to  the 
operator  of  the  municipal  separate  storm 
sewer  system. 

7.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.D.5.  of  today's  proposed  permit. 

a.  Annual  monitoring  requirements. 
During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit,  asphalt 
facilities  and  lubricant  manufacturers 
must  monitor  their  storm  water 
discharges  at  least  annually  (1  time  per 
year)  except  as  provided  in  Part  VI.A.7. 
(Sampling  Waiver).  Portable  plant 
facilities  which  are  located  at  a  site  3 
months  or  more  are  required  to  monitor 
their  storm  water  discharges. 

Asphalt  hcilities  must  monitor  storm 
water  discharges  for  Total  Suspended 
Solids  (TSS),  Chemical  Oxygen  Demand 
(COD),  pH,  and  oil  and  grease.  These 
monitoring  requirements  are 
summarized  in  Table  D-4  below. 
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Table  D-4.— ^toNirofliNQ  Requirements  for  Asphalt  FACiLmts 


Parameter 


TotoJ  Fkm 

Totai  Suspended  SoOde  (TSS) 

Chemical  Oxygen  Demmd  (COO) 
pH 


OH  and  QraMe  » 

Duration „ 

RaMM  Meeauramentt 

DuraMon  Between  Stoffli  Everris 
Total  Volume  of  Oiecharge 


Unit 


MG 

mgfL  ... 
mo/L  .„ 

S.U  

mg/L ... 

Hrs 

inches 


GaNone 


Frequency 


Annuai 
Annual 
Annual 
Annual 
Annual 
Annual 
Annuri 
Annual 
Annual 


Sample/ 
type 


Eatknale. 

Grab. 

Grab. 

Grab. 

Grab. 

Esttmete. 

Esttmate. 

Estimala. 

Estimate. 


Lut»icant  manu&Kturers  must 
monitor  storm  watar  discharges  for 
COD.  pH,  and  oil  and  grease.  These 


monitoring  requirements  are 
summarized  in  Table  D-S  below. 


Table  I>-5.— Monitoring  Requirements  for  Lubricant  Manufacturers 


Parameter 


Total  Flow 

Chemical  Oxygen  Demand  (COO) 

pH 


OHandGreaae 


Unit 


MG  .. 
mgA. 

S.U  ... 
mgfl. 


Frequency 


Annual 
Annual 

Annual 
Annual 


Sample/ 
type 


Estimata. 
Grab. 
Grab. 
Grab 


The  facilities  identified  above  are  not 
reauired  to  submit  monitoring  results, 
unless  required  in  writing  by  the 
Director.  However,  such  permittees 
must  retain  monitoring  results  in 
accordance  with  Part  VI.E.4  (Retention 
of  Records).  In  addition  to  the 
parameters  listed  below,  the  permittee 
shall  record  the  following: 

•  Estimate  of  the  flow  of  the 
discharge  sampled; 

•  Date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled; 

•  Rainfall  measurements  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff; 

•  Duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfell)  storm  event; 

•  Estimate  of  the  total  volume  (in 
gallons)  of  the  each  discharge  sampled. 

b.  Sample  type.  Facilities  covered  by 
this  permit  must  only  collect  and 
analyze  a  grab  sample  from  their  storm 
water  discharges.  All  such  samples  shall 
be  collected  from  the  discharge  resulting 
from  a  storm  event  that  is  greater  than 
0.1  inches  in  magnitude  and  that  occurs 
at  least  72  hours  from  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grab  sample 
shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 


a  grab  sample  during  the  first  30 
minutes  was  impracticable. 

c.Visual  inspection  requirements.  All 
asphalt  facilities  will  be  required  to 
conduct  quarterly  visual  inspections  of 
their  discharges  for  sediment,  oil  and 
grease,  and  other  visible  signs  of 
contamination.  The  facility  will 
establish  a  record  of  visual  observations 
that  will  be  kept  with  the  pollution 
prevention  plan.  In  the  event  a  facility 
observes  a  discharge  with  oil  and  grease 
or  other  reportable  hazardous  substance 
in  excess  of  a  reportable  quantity  (see  40 
CFR  parts  110. 117.  or  302).  the  facility 
will  doamient  preventative  and 
corrective  actions  taken  to  minimize  the 
potential  for  recurrence.  This  permit 
does  not  relieve  permittees  of  the 
reporting  requirements  of  40  CFR  part 
117  and  40  CFR  part  302. 

E.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Glass, 
Clay,  Cement,  Concrete,  and  Gypsum 
Product  Manufacturing  Facilities 

On  November  16. 1990  (55  FR  47990), 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharges 
associated  with  industrial  activity." 
This  definition  included  point  source 
discharges  of  storm  water  from  eleven 
categories  of  facilities.  Category  (ii) 
identifies  facilities  classified  as 
Standard  Industrial  Classification  (SIC) 
code  32,  as  having  storm  water 
discharges  associated  with  an  industiial 
activity. 


The  following  section  describes  the 
industrial  activities  and  proposed 
permit  conditions  for  storm  water 
discharges  associated  with  industrial 
activity  classified  under  Major  SIC 
Group  32.  The  discussion  focuses  on  the 
industries  covered  by  today's  proposed 
permit.  There  are  industries  in  Major 
SIC  Group  32  beyond  those  discussed 
below;  however,  representatives  of  these 
industries  did  not  choose  to  participate 
in  the  group  application  process  on 
which  this  section  is  based. 

1.  Discharges  Covered  Under  This 
Section. 

This  section  only  covers  storm  water 
discharges  associated  with  industiial 
activities  from  facilities  engaged  in 
gypsum,  cement,  clay,  glass,  and 
concrete  products  manufacturing.** 
Facilities  subject  to  the  requirements  of 
this  section  include  the  following  types 
of  manufacturing  operations: 

•  Flat  Glass,  (SIC  Code  3211); 

•  Glass  Containers.  (SIC  Code  3221): 

•  Pressed  and  Blown  Glass,  Not 
Elsewhere  Classified.  (SIC  Code  3229); 

•  Hydraulic  Cement,  (SIC  Code  3241) 

•  Brick  and  Structural  Clay  Tile,  (SIC 
Code  3251); 

•  Ceramic  Wall  and  Floor  Tile.  (SIC 
Code  3253); 

•  Clay  Refractories,  (SIC  Code  3255); 


**IlUdt  connectioiu  m  cootributianj  of 
unpennittsd  Don-stonn  water  dischargef  to  stonn 
sewers  from  any  of  •  number  of  Kmrcei  including 
sanitary  sawen,  industrial  lacilitie*,  commarelal 
establUhjneDts.  or  rasidanUal  dwellings. 
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•  Porcelain  Electrical  Supplies,  (SIC 
Code  3264); 

•  Pottery  Products,  (SIC  Code  3269); 

•  Concrete  Block  and  Brick,  (SIC 
Code  3271); 

•  Concrete  Products,  Except  Block 
and  Brick  (SIC  Code  3272); 

•  Ready-Mix  Concrete,  (SIC  Code 
3273); 

•  Gypsum  Products,  (SIC  Code  3275); 

•  Minerals  and  Earths,  Ground  or 
Otherwise  Treated,  (SIC  Code  3295); 

•  Nonclay  Refractories,  (SIC  Code 
3297). 

Storm  water  discharges  covered  by 
this  section  are  discharges  where 
precipitation  and  storm  water  runon 
come  into  contact  with  signiflcant 
materials  including,  but  not  limited  to, 
raw  materials,  waste  products,  by- 
products, stored  materials,  fuels,  and 
areas  used  for  bagging  and  packaging 
operations.  This  includes  storm  water 
discharges  from  access  roads,  and  rail 
lines  used  or  traveled  by  carriers  of  raw 
materials,  manufactured  products,  waste 
materials,  or  by-products  created  by  the 
facility.  Wash  waters  from  vehicle  and 
equipment  cleaning  areas  are  process 
wastewaters.  This  section  does  not 
cover  any  storm  water  that  combines 
with  process  wastewater,  unless  the 
process  wastewater  is  in  compliance 
with  another  NPDES  permit.  This 
section  does  not  cover  any  discharge 
subject  to  an  existing  or  expired  NPDES 
general  permit.  The  section  may  cover 
runoff  which  derives  from  the  storage  of 
materials  used  in  or  derived  from  the 
cement  manufacturing  process  "  unless 
storm  water  discharges  are  already 
subject  to  an  existing  or  expired  NPDES 
permit. 

Discharges  from  several  industrial 
activities  in  Major  SIC  Group  32  are  not 
covered  by  this  section.  These  activities 
are: 

•  Lime  manufacturing  (SIC  3274) 

•  Cut  stone  and  stone  products  (SIC 
3281) 

•  Abrasive  Products  (SIC  3291) 

•  Asbestos  Products  (SIC  3292) 

•  Mineral  Wool  and  Mineral  Wool 
Insulation  Products  (SIC  3297). 

These  types  of  facilities  are  not 
covered  by  this  (or  any  other)  section  of 
today's  proposed  permit,  because  these 
types  of  industrial  activities  were  not 
represented  in  the  group  application 
process  nor  are  they  believed  to  be 
sufficiently  similar  to  industrial 
activities  that  were  included  in  the 
group  application  process.  Because 
these  facilities  were  not  included  in  the 
group  application  process  there  is  no 


"  Thete  discharge*  are  subject  to  effluent 
limlUtioo  guidelines  under  40  CFR  412.11. 


additional  information  with  which  to 
develop  industry-sp)ecific  permit 
language. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facihty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facihty  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

a.  Industry  profile.  Part  XI.E.  of 
today's  proposed  permit  has  been 
developed  for  storm  water  discharges 
from  glass,  clay,  cement,  concrete,  and 
gypsum  products  manufacturers.  As 
stated  above,  these  facilities  are 
regulated  under  category  (ii)  of  the 
definition  of  storm  water  discharges 
associated  with  industrial  activity.  Part 
XI.E.  of  today's  proposed  permit 
addresses  the  industry-speciBc 
proposed  permit  requirements  for  storm 
water  discharges  from  these  industries. 

There  are  a  variety  of  industrial 
processes  that  occur  at  manufacturing 
facilities  covered  under  this  section. 
The  following  descriptions  summarize 
basic  operations  occurring  at  each  type 
of  industry. 

(J)  Glass  product  manufacturing. 
Facilities  primarily  engaged  in  the 
manufacturing  of  glass  and  glassware,  or 
manufacturing  glass  products  from 
purchased  glass  are  classiRed  under 
standard  industrial  groups  321-323. 
Facilities  covered  by  these  SIC  codes 
share  several  similar  steps  in  the 
manufacturing  process.  Such  processes 
include  the  storage  of  raw  materials, 
weighing  the  materials,  charging, 
melting  and  forming.  Although  the 
forming  processes  vary  greatly,  the  steps 
with  a  potential  exposure  to  storm  water 
are  somewhat  homogeneous. 


The  first  step  in  the  glass 
manufacturing  process  is  batch 
preparation.  This  involves  the  selection 
and  storage  of  the  raw  materials  that 
will  be  used  in  the  process.  Such 
materials  may  include  silica  sand, 
limestones,  feldspars,  borates,  soda  ash, 
boric  acid,  potash  and  barium 
cart>onate.  Once  the  desired 
characteristics  of  the  final  product  are 
assessed,  the  composition  of  the  batch  is 
determined  and  the  raw  materials  are 
mixed  together.  The  batch  is  then 
conveyed  to  the  furnaces. 

Furnaces  are  used  to  melt  the  batch  to 
produce  glass.  Most  of  the  furnaces  in 
the  glass  manufacturing  industry  are 
fueled  by  natural  gas  or  oil.  The  batch 
is  placed  in  the  furnace  and  allowed  to 
melt.  Once  the  glass  has  been  melted 
and  conditioned  it  is  channeled  to  a 
forming  machine. 

Forming  operations  consist  of  up  to 
four  major  steps,  the  first  of  which 
involves  a  further  conditioning  process 
to  prepare  the  glass  for  primary  forming. 
Primary  forming,  which  may  include 
drawing,  blowing,  pressing,  or  casting, 
is  the  second  step  in  the  forming 
operation.  This  operation  is  usually 
followed  by  an  anneaUng  step. 
Annealing  is  the  process  of  subjecting 
the  glass  to  heat  and  slow  cooling  in 
order  to  toughen  the  product.  The  final 
process  in  the  forming  operation  may 
include  one  or  more  secondary 
operations.  Operations  such  as  grinding 
and  polishing,  laminating,  sealing  and 
coating  of  glass  are  common  secondary 
operations.  Materials  used  for  secondary 
operations  vary,  examples  are  the  resins 
used  to  laminate  glass  to  produce  safety 
glass  products,  such  as  car  windows. 

(2)  Cement  manufacturing.  Facilities 

Erimarily  engaged  in  manufacturing 
ydraulic  cement  (e.g.,  portland, 
natural,  masonry,  and  pozzolana 
cements)  are  identified  as  SIC  code 
3241.  The  manufacturing  pnxiess  is 
generally  the  same  for  all  tacilities 
classified  as  SIC  3241.  The  three  basic 
steps  in  cement  manufacturing  are:  (1) 
Proportioning,  grinding,  and  blending 
raw  materials;  (2)  heating  raw  materials 
to  produce  a  hard,  stony  substance 
known  as  "clinker";  and  (3)  combining 
the  clinker  with  other  materials  and 
grinding  the  mixture  into  a  fine 
powdery  form. 

The  first  step  in  cement 
manufacturing  is  proportioning, 
grinding  and  blending  raw  materials. 
The  primary  raw  material  is  lime.  Lime 
is  typically  obtained  from  limestone, 
cement  rock,  oyster  shell  marl,  and 
chalk.  Other  ingredients  in  cement 
manufacturing  may  include  silica, 
alumina,  and  iron.  The  blending  and 
grinding  of  these  raw  materials  is 
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achiHved  through  either  "wet" 
processing  or  "dry"  processing.  Wet 
processing  operations  use  water  when 
grinding  and  blending  raw  materials, 
and  dry  processing  operations  grind  and 
blend  raw  materials  in  a  dried  state. 
Until  they  are  fed  into  kilns  for  clinker 
production,  materials  ground  from  wet 
processing  are  stored  in  slurry  tanks, 
while  dry  processing  materials  are 
stored  in  silos. 

Kilns  typically  are  coal,  gas,  or  oil 
fired.  In  the  kibi  raw  materials  ara 
commonly  heated  to  a  temperature  of 
1600  degrees  Celsius  (2900  degrees 
Fahrenheit).  At  theee  extreme 
temperatures,  clinker  is  formed  as  raw 
materials  begin  to  fuse  and  harden.  Air 
is  then  used  to  coo!  clinker  emerging 
from  the  kiln. 

The  final  stage  of  the  process  involves 
adding  small  amounts  of  gypsum  or 
stone  (used  to  control  setting  times)  to 
the  clinker  and  grinding  the  mixture 
into  a  fine  powdery  form.  The  powdery 
product  is  then  cooled  before  storage, 
bagging,  and  shipping. 

Tnere  are  fadGties  classified  as  SIC 
3241  with  industrial  activities  focussed 
only  on  producing  cement  as  a  final 
product.  These  facilities  do  not  have 
kilns  to  beat  raw  materials,  and  so 
obtain  clinker  from  manufacturing 
plants.  Once  in  possession  of  the 
clinker,  these  facilities  follow  the  final 
stage  of  cement  manufacturing,  as 
described  above. 

(J)  Clay  pwduct  manufacturing. 
Facilities  primarily  engaged  in 
manufacturing  clay  products,  including 
brick,  tile  (clay  or  ceramic),  or  pottery 
products  are  classified  as  standard 
industrial  groups  325  and  326.  Although 
clay  product  manufacturing  facilities 
produce  a  wide  variety  of  final 
products,  there  are  several  similar 
processing  steps  shared  by  most 
facilities  in  this  industry:  (1)  storage  and 
preparation  of  raw  materials;  (2) 
forming;  (3)  drying;  (4)  firing;  and  (5) 
cooling. 

Manufacturers  classified  as  standard 
industrial  groups  325  and  326  typically 
use  clay  (common,  silt,  kaolin  and/or 
phyllite)  and  shale  (mud.  red,  blue  and/ 
or  common)  as  their  primary  raw 
materials.  However,  some  industries 
supplement  theee  materials  with  slag 
(cinders),  cement  and  lime.  Raw 
materials  are  generally  stored  outside. 

Raw  materials  are  crushed  and  ground 
prior  to  manufacturing.  Stones  are 
removed,  and  particles  of  raw  materials 
are  screened  to  ensure  they  are  the 
correct  size.  Water  is  then  added  to  raw 
materials  in  mixing  chambera  and 
"mud"  is  formed.  The  mud  is  molded 
into  the  desired  product  during  the 
forming  stage.  Depending  on  the  final 


product,  one  of  several  different 
methods  will  be  used  when  forming 
mud  into  the  desired  shape.  The  most 
common  methods  use  pressure  or 
hydraulic  machines  to  shape  products. 

Following  the  forming  process, 
products  are  left  to  dry.  Drying  is 
necessary  to  reduce  the  moisttue 
content  prior  to  firing.  A  common 
method  for  reducing  moisture  content  is 
air  drying  clay  products  in  a  controlled 
environment  (e.g..  a  drying  chamber). 
When  the  drying  process  is  complete, 
the  clay  is  ready  for  firing  in  kilns. 

There  are  two  basic  types  of  kibis:  the 
periodic  kiln  and  the  tunnel  kiln.  With 
a  periodic  kihi.  products  are  fired  for  a 
specified  period  of  time  and  then 
promptly  removed.  With  a  tunnel  kibi, 
products  pass  through  the  kiln  on 
conveyor  belts,  and  by  the  time  the  clay 
reaches  the  end  of  the  kiln,  the  firing 
process  is  complete.  The  primary  source 
of  energy  for  most  firing  kilns  is  natural 
gas.  Natural  gas  is  typically 
supplemented  with  coal,  sawdust,  or 
oil.  Fired  products  may  then  be  glazed 
with  salt  or  other  materials  for  special 
applications. 

(4)  Concrete  products.  Facilities 
primarily  engaged  in  manufacturing 
concrete  products,  including  ready- 
mixed  concrete,  are  identified  as  SIC 
group  327.  Although  concrete  product 
facilities  in  SIC  group  327  produce  a 
variety  of  final  products,  they  all  have 
common  raw  materials  and  activities. 

Concrete  products  manufacturere 
combine  cement,  aggregate,  and  water  to 
form  concrete.  Aggregate  generally 
consists  of:  sand,  gravel,  crushed  stone, 
cinder,  shale,  slag.  clay,  slate,  pumice, 
vermicuhte.  scoria,  perlite.  diatomite, 
barite.  limonite.  magnetite,  or  ilmenite. 
Admixtures  including  fly  ash,  calcium 
chloride,  triethanolamine.  calcium  salt, 
lignosulfunic  acid,  vinosol,  saponin, 
keratin,  sulfonated  hydrocarbon,  fatty 
acid  glyceride,  vinyl  acetate,  and 
styrene  copolymer  of  vinyl  acetate  may 
be  added  to  obtain  desired 
characteristics,  such  as  slower  or  more 
rapid  curing  times. 

Typically,  aggregate  is  received  in 
bulk  quantities  by  rail,  truck,  or  barge. 
It  is  stored  outside,  and  kept  moist,  until 
it  is  conveyed  to  distribution  bins.  The 
first  stage  in  the  manufacturing  process 
is  proportioning  cement,  aggregate, 
admixtures  and  water,  and  then 
transporting  the  product  to  a  rotary 
drum,  or  pen  mixer. 

To  form  concrete  block  and  brick,  the 
mixture  is  then  fed  into  an  automatic 
block  molding  machine  that  rams, 
presses,  or  vibrates  the  mixture  into  its 
final  form.  The  final  product  is  then 
stacked  on  iron  framework  cars  where  it 
cures  for  4  hours.  Decorative  blocks  may 


be  produced  by  adding  colore  to  the 
mix.  or  splitting  the  surface  into  desired 
shapes. 

Precast  concrete  products,  may 
contain  steel  structural  memben  for 
increased  strength.  These  products 
include  transformer  pads,  meter  boxes, 
pilings,  utility  vaults,  steps,  cattle 
guards,  and  balconies.  After  being 
mixed  in  a  central  mixer,  concrete  is 
poured  into  forms  or  molded  in  the 
same  manner  as  concrete  block  and 
brick.  Forms  are  often  coated  with  a 
release  oil  to  aid  stripping.  The  concrete 
"sets"  or  cures  in  the  forms  for  a 
number  of  houre  (depending  upon  the 
type  of  admixtures  used).  When  the 
concrete  has  cured,  the  forms  are 
removed.  Forms  are  washed  for  reuse, 
and  the  concrete  products  are  stored 
until  they  can  be  shipped. 

In  addition  to  the  permanent  concrete 
product  facilities,  there  are  a  number  of 
portable  ready  mix  concrete  operations 
which  operate  on  a  temporary  basis.  The 
portable  plants  are  typically  dedicated 
to  providing  ready  mix  concrete  to  one 
construction  project.  Portable  plants 
have  the  same  significant  materials  and 
industrial  activities  as  permanent 
facilities.  Therefore,  portable  concrete 
plants  are  eligible  for  coverage  under 
Part  XI.E.  of  today's  proposed  permit. 

(5)  Gypsum  products  manufacturing. 
Facilities  primarily  engaged  in 
manufacturing  plaster,  wallboard.  and 
other  products  composed  wholly  or 
partially  of  gj-psum  (except  plaster  of 
paris  and  papier-mache)  are  classified  as 
SIC  code  3275. 

The  gypsum  product  manufacturing 
process  begins  with  calcining  the 
gypsum:  finely  ground  raw  gypsum 
(referred  to  as  "land  plaster")  is  fed  into 
imp  mills  or  calcining  kettles  where 
extreme  heat  removes  75  percent  of  the 
gypsum's  molecular  moisture.  The 
result  is  a  dry  powder  called  stucco, 
which  is  cooled  and  conveyed  to  storage 
bins. 

To  produce  wallboard.  stucco  is  fed 
into  pin  mixers  where  it  is  blended  with 
water  and  other  additives  to  produce  a 
slurry.  The  sliury  is  then  applied  to 
continuous  sheets  of  paper  to  form 
wallboard.  In  addition  to  producing 
wallbodrd.  some  facilities  may  combine 
stucco  with  additives  (excluding  water) 
to  produce  plaster.  Plaster  is  then 
bagged  or  bulked  and  shipped  off  site 
forpurchase. 

EpA  considen  calcining  the  first  step 
in  gypsum  product  manufacturing. 
Many  facilities  with  a  primary  SIC  code 
of  3275  may  have  mining/quarry  and 
crushing  activities  at  their  sites.  Please 
note,  however,  that  because  these 
activities  are  not  considered  part  of  the 
manufacturing  operations,  storm  water 
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dischai^ges  from  mining/quarry  and 
crushing  are  not  covered  under  Part 
XI.E.  of  today's  proposed  permit. 
Discharges  associated  with  gypsum 
mining  activities  are  addressed  under 
Part  XI.J.  of  today's  proposed  permit  and 
VIII.J.  of  the  fact  sheet. 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Glass,  Clay,  Cement. 
Concrete,  and  Gypsum  Product 
Manufacturing 

Impacts  caused  by  storm  water 
discharges  from  gypsum,  concrete,  clay, 
glass,  and  concrete  manufecturing 
operations  will  vary.  Several  factors 
influence  to  what  extent  Industrial 
activities  and  significant  materials  from 
these  types  of  facilities  and  processing 
operations  can  affect  water  quality. 
Such  factors  include:  geographic 
location;  hydrogeology;  the  type  of 


industrial  activity  occurring  outside 
(e.g.,  material  storage,  loading  and 
unloading,  or  vehicle  maintenance);  the 
type  of  material  stored  outside  (e.g., 
aggregate,  limestone,  clay,  concrete, 
etc);  the  size  of  the  operation;  and  type, 
duration,  and  intensity  of  precipitation 
events.  These  and  tAhet  factors  will 
interact  to  influence  the  quantity  and 
quality  of  storm  water  runoff.  For 
example,  air  emissions  (i.e.,  settled 
dust)  may  be  a  significant  source  of 
pollutants  at  some  facilities,  while 
material  storage  is  a  primary  source  at 
Others.  In  addition,  sources  of  pollutants 
other  than  storm  water,  such  as  illicit 
connections,'^  spills,  and  other 
improperly  dumped  materials,  may 
increase  the  pollutant  loadings 
discharged  into  waters  of  the  United 
States. 


Table  E-1,  Potential  Sources  of 
Pollutants  in  Storm  Water  Discharges 
Associated  with  Glass,  Clay,  Cement. 
Concrete,  and  Gypsum  Manufactiiring, 
simimarizes  the  industrial  activities 
indicated  in  the  part  1  group 
applications  for  tacilities  covered  under 
this  section  of  today's  proposed  permit 
Table  E-1  also  lists  the  likely  sources  of 
contamination  of  storm  water  that  are 
associated  with  this  activity.  The  third 
column  of  the  table  lists  the  pollutants 
or  the  indicator  parameters  for  the 
pollutants  which  may  be  present  in  the 
storm  water  discharges  associated  with 
the  industrial  activity.  The  table  is 
limited  to  the  industrial  activities  which 
are  commonly  exposed  to  storm  water. 
Industrial  activities  which 
predominantly  occur  indoors,  such  as 
glass  forming,  are  not  listed  in  Table  E^ 
1. 


Table  E-1  .—Potential  Sources  of  PoauTANTS  in  Storm  Water  Discharges  Associated  With  Glass,  Clay, 

Cement,  Concrete,  and  Gypsum  Manufacturing 


AcOvtty 


Material  Storage  at  Glass  Manufacturing  FadH- 

ties. 
Material  Handling  at  Glass  Manufacturing  Fa- 

ctlitie& 
Materials  Storage  at  Clay  Products  Manufectur- 

Ing  Facilittes. 


Material  Handling  at  Clay  Products  Manufactur- 
ing Factiities  Indudirtg:  Loading/Unioecltng. 


Forming/Drving  Clay  Products 

Material  Storage  at  Cement  MarHjfacturtng  Fa- 
ctiities. 

Material  Har>dNr>g  at  Cement  Manufacturing  Fa- 
ciii1le& 

Crushing/Grinding  at  Cement  Manufacturing 
FadHties. 

Material  Storage  at  Concrete  Product  Manufac- 
turing Facilities. 

Material  Handlir>g  at  CorKrete  Product  Manu- 
facturing Factiities. 


Mixing  Concrete 

Casting/Forming  Concrete  Products 


11 

cle  e 


VeNcM  and  Equipment  Washing  at  Concrete 

Product  Manufacturing  Faculties. 

Crushinj^Grinding  of  Gypsum  Rock 

Material  Storage  at  Gypsum  Manufacturing  Fa- 

cUitidS. 


Polutant  source 


Exposed:  sand,  soda  ash,  Bmestone,  cuOet, 
arxl  petroleum  products. 

Spilled:  sand,  soda  ash,  Hn>estone,  ct^t  and 
petroleum  products. 

Exposed:  ceramic  parts,  pryophyttite  ore, 
shale,  t>^  day,  fire  day,  kaolin,  tile,  sHica. 
graphite,  coke,  coal,  brick,  sawdust  waste 
oil,  and  used  solvertts. 

Exposed:  ceramic  parts,  DquM  chenik:als,  am- 
monia, vkaste  oil,  used  solvents,  pryophyWte 
ore,  shale.  t>all  day,  fire  day,  kaolin,  tile, 
alumina,  silica,  graphite,  coka,  coal,  oNvirte. 
magnestte  rnagr>esium  cartxx^te,  brick, 
sawdust  and  wooden  pallets. 

Clay,  shale,  slag,  cement  and  Bme 

Exposed:  kiln  dust,  Hntestone,  shale,  coal, 
dinker,  gypsum,  day,  slag,  and  sand. 

Exposed:  kiln  dust  limestor>e,  shale,  coal, 
dinker,  gypsum,  day,  slag,  anhydrite,  and 
sar)d. 

Settled  dust  and  ground  Hmestone,  cement 
oyster  shell,  chalk,  and  dinker. 

Exposed:  aggregate  (sand  and  gravel),  con- 
crete, shale,  day.  Imestone.  slate,  slag, 
and  pumk». 

Exposed:  aggregate,  concrete,  shale,  day. 
slate,  slag,  pumice,  and  limestone  as  well 
as  spills  or  leaks  o(  cement  fly  ash,  admix- 
tures arnj  baghouse  settled  dust 

Spilled:  aggregate,  cement  and  admixture 

Cor>crete,  aggregate,  form  release  agents,  re- 
inforcing steel,  latex  sealants,  and 
bitumastk:  coatings. 

ReskJual:  aggregate,  concrete,  ac^xture,  oil 
and  grease. 

Exposed  or  spiHed:  gypsum  rock  and  dust 

Exposed:  gypsum  rock,  synthetic  gypsum,  re- 
cycled gypsum  and  wailboard.  stucco,  per- 
lite  ore/expanded  periMe.  «id  coal. 


Pdutants/kxScatofS 


TSS,  COD,  oil  and  grease,  pH,  lead. 

TSS,  pH,  COO,  oil  and  grease,  lead. 

TSS,  pH,  COD,  oil  and  grease,  tfuminum, 
lead,  zinc. 


TSS,  pH,  oi  and  grease,  TKN.  COD,  BOD. 
aluminum,  lead,  zirK. 


TSS,pH. 

TSS,  pH,  COD,  potassium,  sulfate. 

TSS.  pH.  COD,  potasskjm,  sulfate,  oil  and 
grease. 

TSS,  pH. 

TSS,  COD.  pH. 

TSS,  COD.  pH.  lead.  Iron.  zinc. 


TSS.  pH,  COD,  lead.  Iron  zinc. 
TSS.  pH,  oil  and  grease,  COD.  BOD. 


TSS.  pH,  COD,  oil  and  grease. 

TSS,  pH. 
TSS.  COD,  pH. 


MlUicit  connections  are  contrilnitiont  of 
unpermitted  non-storm  water  discharges  to  storm 
sewers  from  any  of  a  ntunl>er  of  sources  including 


sanitary  sewers.  Industrial  facilities,  commercial 
establishments,  or  residential  dwellings. 
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Table  E-1  .-Potential  Sources  of  PoauTANTs  in  Storm  Water  Discharges  Associated  With  Glass  Clay 
Cement,  Concrete,  and  Gypsum  Manufacturing— Continued 


Activity 


Malwlal  Hanifing  at  Gypsum  Manufactuing 
FacaWM  (Indudine  bagging  and  packaging). 

EqUpmanWsNcla  Maintenanca  


Polulant  sourca 


Exposad  or  spilled:  gypsum  rock,  synlhatic 

gypsum,  recycled  gypsum  and  waUboard, 

stucco,  parlits  ora/expanded  perlite,   and 

coal. 

Gasoline,  dtosal.  fcjel,  wkI  fuel  oil „ 

Parts  deeming „_ _ 

Waste  disposal  ol  sotvwits.  oiy  rags.''oi "arid 

gas     fUters,     betteries.     coolants,     and 

degrsasers. 
FWd  replacement  induding  lubricating  flukto. 

hydraulic  lUd.  oil.  transmisskm  fluW.  radl- 

ator  lukte.  solvents,  and  grease. 


Polutants/lndteators 


TSS.  pH,  COD. 


Oi  and  grease.  BOO,  COD. 
COO.  BOO.  ol  and  grease.  pH. 
Oi  and  grease,  lead.  Won.  zinc,  aluminum. 
COD.  pH. 

Ofl  and  grease,  arsenk:,  lead,  cadmkjm.  chro- 
mium. COD.  and  benzene. 


The  activities  common  to  the  facilities 
covered  under  Part  M.E.  of  today's 
proposed  pennit  are  material  storage 
and  material  handling  operations.  All 
facilities  covered  under  this  section 
handle  and  store  nonmetallic  minerals. 
These  minerals  are  tiTjically  loaded  and 
unloaded  in  areas  of  the  site  that  are 
exposed  to  storm  water.  The  minerals 
are  often  stored  outdoors  until  they  are 
utilized  In  the  industrial  processes. 
Handling  and  storing  these  minerals 
outdoors  may  result  in  the  discharge  of 
a  portion  of  \he  materials  in  storm  water 
runoff.  The  presence  of  the  nonmetallic 
minerals  in  the  storm  water  is  measured 
by  the  total  suspended  solids  (TSS)  test. 
Many  of  the  minerals  processed  by  the 
facilities  are  calcareous,  such  as 
limestone  or  chalk.  The  presence  of 
these  materials  can  elevate  the  pH  of  the 
storm  water  discharged  from  the  site. 

Vehicle  fueling,  repair,  maintenance 
and  cleaning  occurs  at  many  facilities 
covered  under  this  section.  Facilities 
will  fuel,  repair  and  maintain  vehicles 
used  to  transport  significant  materials 
to.  from  or  around  the  facility.  Facilities 


may  also  perform  maintenance  on 
process  or  material  handling  equipment 
such  as  mixers  or  conveyors.  The 
fueling,  maintenance  and  repair 
activities  may  result  in  leaks  or  spills  of 
oil  bom  the  vehicles  and  equipment. 
The  spilled  material  may  be  carried  off 
of  the  site  in  the  storm  water  discharge. 

Ready  mix  concrete  facilities  will 
frequently  wash  out  the  mixers  of  the 
trucks  after  concrete  has  been  delivered 
to  a  job  site.  The  wash  out  water 
contains  tinhardened  concrete.  Facilities 
will  often  wash  down  the  exterior  of 
their  vehicles.  The  wash  off  water  may 
contain  cement,  sand,  gravel,  clay,  or 
other  materials.  The  wash  water  frt)m 
the  vehicles  should  be  either  treated  and 
discharged  from  the  site  through  a 
sanitary  sewer  or  NPDES  permitted 
discharge  or  collected  in  a  recycle  pond 
where  the  heavy  solids  settle  out  and 
the  water  is  recycled  back  to  be  used  in 
the  plant.  Pollutants  from  the  wash 
water  may  Sfcttle  out  on  the  site  before 
it  is  treated  or  recycled.  These 
pollutants  may  come  into  contact  with 


storm  water  and  be  discharged  from  the 
site. 

Table  E-2  Indicates  the  statistically 
summarized  conventional  pollutant 
sampling  data  for  the  glass,  cement, 
clay,  concrete,  and  gypsum 
manufacturing  facilities  that  submitted 
part  2  data  to  EPA  prior  to  January  1. 
1993.  This  table  indicates  the  minimum 
and  maximum  values,  means,  medians, 
95th  percentiles,  99th  percentiles,  and 
the  total  number  of  data  submittals  for 
each  of  the  conventional  pollutants. 
Large  variations  in  the  minimum  and 
maximiim  values  were  often  found  for 
each  of  the  eight  conventional 
pollutants  monitored. 

Based  upon  a  review  of  the  data 
contained  in  applications,  EPA  has 
concluded  that  there  are  several 
pollutant  parameters  of  concern  for  the 
storm  water  discharges  associated  with 
the  industrial  activities  covered  under 
this  section  of  today's  proposed  permit. 
The  pollutants  of  concern  are:  total 
suspended  solids,  aluminum,  copper, 
iron,  and  zinc 

TABLE  E-2.-SUMMARY  OF  POaUTAjn-S  IN  STORM  WATER  DISCHARGES  FROM  GlASS.  CEMENT.  ClAY  CONCRETE.  AND 

Gypsum  Product  Manufacturing  Facilities  ».  u  ^^ 

(mg/L.  except  as  noted) 


PotulM 


S«npielype 


BOO,  

COO 

N<nto  4^  MMie  KMnigm 
Tow  tqaUaM  NHrogm  . 

OS  A  QrMtS 

PH(S.U.) 


Tow  Ptmphoius 

Tow  Suspended  SoUi 

Aluminum 

Copper 

tnn  „.. 
Zlnc_.. 


Hod 


Qnb 


310 
313 
303 
304 
315 
297 
313 
311 

13 
6 

11 
8 


Compw 


300 
302 

292 
292 

N/A 
N/A 
300 
302 

12 
5 

11 

7 


•Aoiacasons  thai  (M  not 
■AjrpeoMTMiefsrapotiad 
*  CompoMa  samplas. 


Grab 


10 

1074 

2.0 

3.81 

4.7 

N/A 

1.21 

1067 

72.8 

.131 

7.57 

J64 


Comp 


7J 

77.5 

1.4 

2J7 

N/A 

N/A 

QjgT 

386 

86J7 

.16 

5.216 

J8» 


MNwnufn 


Qitb 


0.0 
0.0 
0.0 
0.0 
0.0 
2.0 

0.00 
0.0 
.15 
0.0 

.118 
Xtt 


Comp 


rBport  the  unHa  ol  maaauramant  tor  tta  rapodad 
as  nondalaci  (NO)  nwra  ssaumad  to  ba  oa 


0.0 
0.0 
0.0 
0.0 
N/A 
N/A 
0.00 
0.0 
0.0 
0.0 
.13 
■021  I 


Maxbnum 


Grab 


1300.0 

2230.0 

260.0 

450.0 

130.0 

12.3 

34.50 

61000 

900 

A 

29 

1.17 


Con^ 


120.0 

9UJ0 

145.0 

250.0 

N/A 

N/A 

20.40 

13400 

1100 

.4 

14 

1.12 


Onto 


5.0 
51.3 

0.8 
1.15 

1.4 

N/A 
0.28 
200 

3.1 

J0^9 

3.48 
.137 


Comp 


4.2 
43.2 

0.6 
1.0 
N/A 
N/A 
0.25 
148 
1.6 
.041 
4.1 
.18 


9Slh  PanenHa 


Qnib       Comp 


32.0 

317.0 

3.03 

7.0 

17.1 

N/A 

4.96 

2620 

900 

.4 

29 

1.17 


vatoaa  tt  polutants  utara  not  Inctodad  In  Ihata  statistica. 


26.0 

240.0 

3.0 

5.0 

N/A 

N/A 

3.24 

1440 

1100 

.4 

14 

1.12 


99lh 


Qiab 


96.0 
955.0 
11.7 
25.0 
50.4 
N/A 

lao 

17085 

900 

.4 

29 

1.17 


Comp 


68.5 

512.0 

17J 

17J 

N/A 

N/A 

13.8 

2510 

1100 

.4 

14 

1.12 
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•  Total  Suspended  Solids  (TSS)—TSS 
is  a  measure  of  the  solid  material 
suspended  in  the  storm  water.  As 
indicated  in  Table  E-1,  TSS  can  be 
introduced  to  storm  water  by  all  of  the 
exposed  industrial  activities  which 
occur  at  facilities  covered  under  this 
section  of  today's  proposed  permit.  The 
significant  materials  utilized  by  this 
industry  are  primarily  dry  granular  or 
powder-like  materials  that  can  be 
washed  away  by  storm  water  runo^. 
The  median  concentration  for  grab 
samples  collected  from  discharges 
associated  with  the  type  of  facilities 
covered  by  this  section  was  200  mg/L. 
The  median  concentration  for  composite 
samples  was  149  mg/L.  These  discharge 
concentrations  are  about  three  to  four 
times  higher  than  the  50  mg/L  effluent 
limitation  guidelines  established  by 
EPA  for  runoff  from  material  storage 
piles  at  cement  manufacturing 
facilities" 

•  Chemical  Oxygen  Demand  (COD) — 
COD  is  a  measure  of  the  content  of 
organic  matter  which  will  oxidize  in  a 
strong  acid.  The  potential  sources  of  the 
COD  in  storm  water  runoff  from 
facilities  covered  under  this  section  are 
leaked  or  spilled  fuel,  oil  or  grease  from 
the  vehicles  and  other  equipment 
utilized  in  the  material  handling  and 
processing  activities.  The  other 
potential  source  of  pollutants  are  leaked 
or  spilled  admixtures  used  in  the 
production  of  ready  mix  concrete.  The 
median  concentration  of  COD  in  storm 
water  grab  samples  collected  from 
facilities  covered  under  this  section  of 
today's  proposed  permit  was  51.3  mg/L. 
The  median  concentration  in  storm 
water  composite  samples  was  43.2  mg/ 
L. 

•  pH— pH  is  a  measure  of  the  degree 
to  which  a  solution  is  acidic  or  basic. 
The  pH  of  storm  water  discharges  from 
facilities  covered  under  this  section  can 
be  increased  by  contact  with  calcareous 
materials  such  as  limestone.  Thirty 
percent  of  the  grab  samples  collected 
from  storm  wa»er  discharges  had  a  pH 
that  was  highei  than  9.0,  which  is  the 
upper  effluent  limitation  guideline 
established  by  EPA  for  runoff  froiji 
material  storage  piles  at  cement 
manufacturing  facilities.**  The  highest 
observed  pH  was  12.3. 

The  remaining  conventional 
pollutants  are  not  believed  to  be  of 
concern  for  storm  water  discharges  from 
this  industry.  Biochemical  Oxygen 
Demand  (BOD],  the  measure  of  the 


oxygen  required  by  microorganisms  to 
break  down  pollutants.  Is  not  a 
parameter  of  concern  because  the 
significant  materials  used  in  these 
industries  are  not  biodegradable.  The 
median  concentrations  of  5-day  BOD 
were  5.0  mg/L  in  grab  samples  and  4.2 
mg/L  in  composite  samples.  Based  upon 
the  data  provided  in  the  group 
apphcation  process  nutrients,  nitrogen 
and  phosphorus,  are  not  pollutants  of 
concern  in  storm  water  discbarges  from 
glass,  clay,  cement,  concrete  or  gypsum 
manufacturing  facilities.  The  significant 
materials  handled  at  these  facilities  do 
not  contain  a  high  amount  of  nitrogen 
or  phosphorus.  As  indicated  in  Table  E- 
2,  the  concentration  of  Total  Kjeldahl 
nitrogen,  nitrate  plus  nitrite  nitrogen, 
and  phosphorus  are  low.  The  mean 
concentration  of  these  parameters  in 
composite  samples  of  storm  water 
discharges  from  Major  SIC  Group  32 
facilities  is  similar  to  the  average 
concentration  of  samples  collected  from 
storm  water  discharges  from  residential 
or  commercial  areas.** 

Based  upon  the  data  provided,  oil  and 
grease  is  not  a  pollutant  of  concern  for 
this  industry.  Oil  and  grease  is  a  method 
used  to  determine  the  amount  of 
material  within  a  sample  that  is  soluble 
in  an  organic  extracting  solvent.  The  test 
measures  the  amount  of  petroleum 
hydrocarbons  within  a  sample,  but  it 
can  also  measure  the  presence  of 
chlorophyll,  organic  dyes  or  certain 
sulfur  compounds.eo  The  expected 
sources  of  oil  and  grease  at  facilities 
covered  under  this  section  of  today's 
proposed  permit  are  leaks  and  spills 
from  process  equipment  and  vehicles. 
and  from  form  releasing  agents. 

Potassium  and  sulfate  are  pollutants 
found  in  the  storm  water  discharges 
from  the  cement  manufacturing 
industries.  These  pollutants  are  present 
in  the  raw  materials  used  in  cement 
manufacturing  and  are  found  in  the  kiln 
dust.  Several  facilities  submitted 
sampling  data  for  sulfate.  The 
concentration  of  sulfate  in  the 
composite  samples  ranged  from  12.1 
mg/L  to  1,340  mg/L.  The  concentration 
of  sulfate  in  grab  samples  ranged  from 
0  mg/L  to  1,450  mg/L.  Sampling  data  on 
the  concentration  of  potassium  in  storm 
water  discharges  was  not  submitted  by 
the  group  participants.  Potassium  and 
sulfate  are  not  considered  to  be 
parameters  of  concern  for  the  entire 
industry  sector.  The  data  submitted 
indicate  that  most  fecilities  do  not  have 


s'40  CFR  part  412.  "Eflluent  Guidelines  and 
Standards,  Cement  Manufacturing  Point  Sourca 
Category." 

"40  CFR  part  412  "Effluent  GuidelinM  and 
Standards,  Cement  Manubcturing  Point  Source 
Category." 


"From  "Kesults  of  the  Nationwide  Urban  Runoff 
Program,  Vol.  1-  Final  Report,"  EPA  1963. 

•o  "Standard  Melbodi  for  the  Examinatioa  of 
Water  and  Wastewater,"  iSth  ed.,  APHA,  AWWA, 
andWEF,  1992. 


reason  to  believe  these  parameters  are 
present  in  their  storm  water  discharges. 

The  remaining  pollutants  found  in 
storm  water  discharges  from  glass,  clay, 
cement,  concrete,  or  gypsum 
manufacturing  facilities  are  the  metals: 
aluminum,  iron,  lead  and  zinc.  A  small 
portion  of  the  facilities  did  submit  data 
for  these  parameters,  and  the  metals 
listed  above  were  found  in  a  few  storm 
water  discharges  in  concentrations 
greater  than  the  respective  acute  fresh 
water  quality  criteria.*'  There  are  a 
number  of  potential  sources  for  these 
metals  including:  the  raw  materials  such 
as  clay,  slag,  cinders,  and  fly  ash;  and 
the  vehicle  maintenance  areas. 

The  discharge  information  data 
presented  in  Table  E-2  is  based  upon 
incomplete  application  data.  A  large 
portion  of  the  groups  were  unable  to 
submit  the  required  sampling  data  to 
EPA  by  October  1, 1992.  Table  E-2  does 
not  distinguish  between  data  collected 
from  the  distinct  types  of  industrial 
activities  included  in  Major  SIC  Group 
32. 

Because  of  the  variety  of  industrial 
activities  which  are  classiHed  under 
Major  SIC  Group  32,  EPA  has  grouped 
and  examined  the  data  submitted  by 
industry  sub-sector.  One  sub-sector,  the 
glass  product  manufacturing  sub-sector, 
demonstrated  a  significantly  smaller 
potential  for  contamination  of  storm 
water  than  the  other  industries  in  Major 
SIC  Group  32.  Storm  water  discharges 
from  the  glass  manufacturing  segment 
have  generally  lower  concentrations  of 
TSS  and  COD.  The  pH  of  the  storm 
water  discha~ges  for  the  glass 
manufacturing  industry  tended  to  be 
lower  than  the  sector  as  a  whole.  EPA 
believes  this  is  due  to  the  lower  amount 
of  industrial  activity  exposed  to  storm 
water  for  the  glass  industry  in 
comparison  to  the  other  industries 
under  Major  SIC  Group  32. 

3.  Options  for  Controlling  Pollutants 

There  are  a  number  of  options  for 
eliminating  or  minimizing  the  presence 
of  pollutants  in  storm  water  discharges 
from  glass,  clay,  cement  or  concrete 
product  manufacturing  facihties.  In 
evaluating  the  options  for  controlling 
pollutants  in  the  storm  water  discharges 
associated  with  the  industrial  activities 
covered  under  this  section,  EPA  must 
comply  with  the  requirements  of 
Section  402(p)(3)  of  the  Clean  Water  Act 
which  require  the  compliance  with  the 
Best  Available  Technology  (BAT)  and 
Best  Conventional  Technology  (BCT). 

EPA  believes  that  it  is  infeasible  to 
develop  effluent  limitations  for  storm 


■1  "Quality  Criteria  for  Water."  19Se  (EPA  440/5- 
86-001)  EPA  Office  of  V^ater.  May  1987. 
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water  discharges  associated  with  glass, 
clay,  cement,  or  concrete  manufacturing 
beyond  those  already  established  in  the 
Effluent  Limitation  Guidelines.  There 
are  significant  variations  from  site  to 
site  on  the  industrial  activity  and 
significant  materials  exposed  to  storm 
water.  The  data  collected  to  date  is 
inadequate  to  characterize  these 
variaUons.  Therefore.  EPA  believes  that 


the  requirement  for  a  facility  operator  to 
develop  a  pollution  prevention  plan 
which  considers  the  specific  conditions 
at  his  or  her  site  satisfies  the  BAT/BCT 
requirements.  The  pollution  prevention 

CI  will  call  for  the  implementation  of 
management  practices  that 
minimize  contact  Between  the  storm 
water  and  pollutant  sources  or  which 
remove  pollutants  from  the  storm  water 


before  it  is  discharged  fit>m  the  site. 
Table  E-3  lists  the  pollution  prevention 
measures  or  best  management  practices 
which  are  most  applicable  to  facilities 
classified  in  major  SIC  Group  32.  The 
table  is  organized  by  the  specific 
industrial  activities  which  may 
introduce  pollutants  to  storm  water.  The 
right  column  lists  corresponding  BMPs 
which  may  be  introduced. 


TABLE  E-3.-WEASURES  TO  CONTROL  POLLUTANTS  IN  STORM  WATER  DISCHARGES  FROM  GUSSS.  ClAY   CEMENT 

CONCRETE,  AND  Gypsum  Faolities  I 


AdMty 


Stortng  dry  tx*  mMriato  Including:  sand.  ^aveL  day. 
cemani  fly  ash,  Un  dust  and  gypsum. 


Associated  BMPs 


Handling  bulc  materials  Including:  sand,  gravel,  day.  ce- 
ment, fly  aah,  kiln  dust,  and  gypsum. 


Mixing  operations 


Vehide  and  equipment  washing 


Dustcoledlon 


Pouring  and  curing  pfe-cast  concrete  products 


Store  materials  In  an  endoaed  silo  or  tHjHdlng. 

Cover  material  storage  pNes  with  a  tarp  or  awning. 

^,^i!I!J'l!ir^"!^?^  •'^  "*^  ~**'  <**^-  ^^'•raton  swales  or  posltiva 
walnage  away  from  the  storage  pMes.  k^--"- 

Onfy  store  washed  sand  and  gravel  outdoors. 

^ctlL"^?!?lf"ir'®^  '*  9  •  *^  ^~**^«»  ^  «*««  airtw^  parties  generated 
as  a  result  of  handling  operations.  »  «~ 

"tIl^*J?!l!i^'^  ^  "*^  **♦  '™^  P*^  POrt»~  o*  ^  teciWy  t,y  shov- 
eltng  and  sweeping  on  a  regular  t>a8is.  t  ««▼ 

P^riodicaJly  dean  material  handling  equipment  and  vehides  to  remove  accumulated 
ousi  ana  restoue. 

"^IrSiS^xSr^^Ji^- '"»  ^--)  «o  "««=<  a««me  partides  generated 
"t::^ra'C2?t;S."'^  ^ust  irom  .he  mixing  .rea  by  shov^^  and 
Oean  exposed  mixing  equipment  after  mixing  operations  are  complete 
Designate  veWd«  and  equipment  wash  areas  that  drain  to  recyde  ponds  or  process 
wastewater  treatment  systems.  process 

^TryfZSTi  on  proper  procedure  tor  washing  vehides  and  equipment  Induding 

a  discussion  d  the  appropriate  location  tor  vehide  washing      ^^ 
Condud  vehicle  washing  operation  indoors  or  in  a  covered  area 
a«n^  water  residue  from  portions  of  the  site  that  drain  to  stom,  water  dis- 

**t!rj^^lSl!!^  *^'®'"  *^  baghouse.  Property  remove  and  recyde  or  dis- 
pose of  coWected  dust  to  minimize  exposure  of  cdleded  dust  to 
Pour  and  cure  precast  products  in  a  covered  area. 
I  Clean  forms  before  storing  outdoors. 


.^'Se"f?Sl%.  ISS^SS^'^.^SSl^^SST^^^  -«  B«,  M.^.,^  P,.*^,  ,EP.  ,32- 


In  addition  to  the  activity-specific 
best  management  practices  listed  in 
Table  E-3  above,  there  are  structural 
practices  that  may  be  effective  in 
reducing  the  pollutants  found  in  the 
storm  water  discharges  from  facilities  in 
Major  SIC  Group  32.  This  section  does 
not  specifically  require  that  these 
structural  measures  be  installed; 
however,  the  permittee  must  consider 
measures  such  as  these  at  the  facility. 
The  structural  measures  include: 
vegetative  filter  strips,  grassed  swales, 
detention  ponds,  retention  ponds  or 
recycle  ponds.  These  structural 
measures  remove  pollutants  from  the 
storm  water  which  is  carrying  them  off 
site.  The  measures  listed  above  are 
effective  in  removing  the  heavy 
suspended  solids  which  are  common  in 
the  storm  water  discharges  fix)m  clay, 
cement,  concrete,  and  gypsum  facilities. 


Vegetated  filter  strips  are  gently 
sloped  areas  covered  with  either  natural 
or  planted  vegetation.  Vegetated  filter 
strips  remove  pollutants  bom  storm 
water  by  a  filtering  action.  Vegetated 
filter  strips  can  be  located  along  the 
down  slope  perimeter  of  the  industrial 
activity  but  not  in  areas  of  concentrated 
flow.  Grassed  swales  are  similar  to 
vegetated  filter  strips.  Within  Major  SIC 
Group  32.  four  percent  of  the  designated 
sampling  facilities  indicated  in  their 
part  1  group  applications  that  they  had 
vegetated  filter  strips  at  their  faciliUes. 
Grassed  swales  also  remove  pollutants 
from  storm  water  flows  by  a  filtering 
action.  A  grassed  swale  consists  of  a 
broad,  grass  lined  ditch  or  swale  with 
gradual  slopes  or  check  dams  to  reduce 
the  velocity  of  flow.  Unlike  vegetated 
filter  strips,  grassed  swales  can  remove 
pollutants  fi^m  concentrated  storm 
water  runoff.  Over  13  percent  of  the 


designated  samplers  in  Major  SIC  Group 
32  indicated  that  there  were  grass  lined 
swales  at  their  fodlity. 

Retention  ponds  and  detention  ponds 
are  storm  water  management  measures 
used  to  control  the  quantity  and  quality 
of  storm  water  discharged  from  a  site.  A 
detention  pond  is  a  pond  which 
temporarily  detains  the  storm  water 
discharged  from  an  area.  While  detained 
in  the  pond,  the  heavy  suspended 

E articles  in  the  storm  water  settle  to  the 
ottom  of  the  pond.  The  result  is  a 
discharge  from  the  detention  pond  with 
a  TSS  concentration  which  is  lower 
than  the  influent  concentration  to  the 
pond.  Retention  ponds  retain  the  storm 
water  within  the  pond  with  no 
discharge  except  for  when  extreme 
rainfall  events  occur.  The  water 
collected  in  the  retention  pond  either 
evaporates,  infiltrates,  or  is  used  as 
process  water  on  site.  Twenty-seven 
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percent  of  the  designated  samplers  in 
Major  SIC  Group  32  indicated  that  there 
was  a  pond  on  their  site  which  was  used 
as  a  storm  water  management  measure. 

4.  Special  Conditions 

a.  Prohibition  of  non-storm  water 
discharges.  The  prohibited  non-storm 
water  discharges  under  this  section  are 
the  same  as  those  prohibited  under  the 
September  9, 1992,  baseline  general 
permit  with  one  exception.  Part  XI. E. 2. 
of  today's  proposed  permit  clarifies  that 
the  discharges  of  pavement  washwaters 
from  facilities  covered  under  Part  XI.E. 
of  the  permit  are  authorized  under  this 
section  after  the  accumulated  fly  ash, 
cement,  aggregate,  kiln  dust,  clay, 
concrete  or  other  dry  significant 
materials  handled  at  the  facility  have 
been  removed  from  the  pavement  by 
sweeping  or  other  equivalent  measures. 
Where  practicable  pavement  washwater 
shall  be  directed  to  process  wastewater 
treatment  or  recycling  systems.  The 
clarification  is  made  for  this  sector 
bacause  EPA  believes  that  a  primary 
souroB  of  pollutants  in  the  storm  water 
discharges  from  facilities  covered  under 
this  sector  are  spilled  materials  or 
settled  dust  bom  material  handling 
processes.  A  primary  focus  of  the 
pollution  prevention  plan  requirements 
for  these  industries  are  good 
housekeeping  measures,  in  particular, 
sweeping  the  paved  portions  of  the  site 
surrounding  the  material  handling 
areas.  Washing  the  paved  areas  without 
first  sweeping  or  otherwise  removing 
the  accumulated  solids  may  result  in  the 
discharge  of  these  pollutants  in  the 
washvvater  unless  the  washwater  is 
contained  onsite  or  otherwise  collected 
without  discharge. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  the  plan.  (1) 
Description  of  potential  pollutant 
sources.  All  facilities  covered  by  today's 
proposed  permit  must  prepare  a 
description  of  the  potential  pollutant 
sources  at  the  facility  which  complies 
with  the  common  requirements 
described  in  Part  VI.C.2.  of  this  fact 
sheet.  In  addition  to  these  requirements, 
facilities  covered  by  this  section  must 
provide  the  following  additional 
information  in  their  pollution 
prevention  plan. 

Facilities  covered  under  Part  XI.E.  of 
today's  proposed  permit  must  identify 
on  the  site  map  the  location  of  any:  Bag 
house  or  other  air  pollution  control 
device;  any  sedimentation  or  process 
waste  water  recycling  pond  and  the 
areas  which  drain  to  the  pond.  The 
location  of  the  bag  house  or  air 
pollution  control  equipment  is  required 


because  this  equipment  stores  the 
particulates  or  dust  that  are  removed 
from  the  air  in  and  around  the  material 
handling  equipment.  There  is  a 
potential  that  the  collected  dust  or 
particulates  could  come  into  contact 
with  storm  water.  Therefore  the  site 
map  must  indicate  the  location  of  this 
potential  source.  The  site  map  for  the 
facility  must  clearly  indicate  the  portion 
of  the  facility  which  drains  to 
sedimentation  or  recycle  ponds  that 
receive  process  wastewater.  This 
information  is  necessary  to  illustrate  the 
portion  of  the  site  where  runoff  is 
already  controlled.  The  site  map  for 
these  facilities  must  also  indicate  the 
portion  of  the  site  where  regular 
sweeping  or  other  equivalent  good 
hcasekeeping  measures  will  be 
implemented  to  prevent  the 
accumulation  of  spilled  materials  or 
settled  dust. 

(2)  Measures  and  controls.  Part  VI.C.3. 
of  today's  fact  sheet  describes  a  number 
of  measures  and  controls  which  are 
effective  in  controlling  the  discharge  of 
pollutants  in  storm  water  discharged 
from  a  number  of  types  of  industrial 
activities  including  those  facilities  in 
Major  SIC  Group  32.  The  following 
section  describes  BMPs  which  EPA 
believes  are  particularly  effective  in 
controlling  the  pollutants  discharged 
from  glass,  clay,  cement,  concrete  or 
gypsum  manufacturing  facilities. 
Facilities  covered  imder  Part  XI.E.  are 
required  to  address  each  of  these  BMPs 
in  their  pollution  prevention  plan. 

(a)  Good  housekeeping— Today's 
proposed  permit  requires  that  the 
pollution  prevention  plans  for  facilities 
covered  under  this  section  must 
specifically  address  measures  to 
minimize  the  discharge  of  spilled 
cement,  sand,  kiln  dust,  fly  ash,  settled 
dust  other  significant  materials  in  storm 
water  from  paved  portions  of  the  site 
that  are  exposed  to  storm  water. 
Measures  used  to  minimize  the  presence 
of  these  materials  may  include  regular 
sweeping,  or  other  equivalent  measures. 
The  plan  shall  indicate  the  frequency  of 
sweeping  or  other  measures.  The 
frwjuency  shall  be  determined  based 
upon  consideration  of  the  amount  of 
industrial  activity  occurring  in  the  area 
and  frequency  of  precipitation.  This 
requirement  is  established  in  an  eHbrt  to 
minimize  the  discharge  of  solids  from 
these  types  of  facilities.  Sweeping  to 
prevent  the  discharge  of  solids  must  be 
considered  in  the  pollution  prevention 
plan  because  it  is  a  cost  effective 
measure  well  suited  to  the  dry,  granular, 
and  powder-like  materials  used  at  the 
facilities  covered  under  this  section. 

This  section  also  requires  that 
facilities  minimize  the  exposure  of  fine 


solids  such  as  cement,  fly  ash,  bagbouse 
dust,  and  kiln  dust  to  storm  water.  The 
pollution  prevention  plan  shall  consider 
storing  these  materials  in  enclosed  silos, 
hoppers,  or  other  containers,  in 
buildings,  or  in  covered  areas  of  the 
facility.  Fine  solids  are  a  particular 
concern  because  the  small  particles  are 
readily  suspended  by  storm  water  and 
carried  off  of  the  site. 

(h)  Preventative  maintenance — This 
section  requires  that  the  storm  water 
pollution  prevention  plan  address  the 
maintenance  requirements  for  dust 
control  systems.  The  facilities  are 
required  to  insure  that  dust  collection 
systems  are  properly  maintained  and 
remain  in  working  order.  There  are  two 
reasons  for  this  requirement.  The  first  is 
that  poorly  maintained  dust  collection 
systems  are  more  likely  to  malfunction 
or  breakdown  resulting  in  a  higher 
volume  of  discharge  of  airborne  dust 
particles  from  the  material  handling  and 
processing  areas.  A  portion  of  these 
airborne  particles  may  settle  on  the 
facility  grounds  where  they  potentially 
could  be  washed  away  during  the  next 
rain  storm.  A  well  maintained  dust 
collection  system  is  more  likely  to  trap 
these  particles  before  they  are 
discharged  to  the  air.  The  second  reason 
is  that  the  bag  house  or  other  storage 
device  for  the  collected  dust  can 
overflow  or  spill  if  not  adequately 
maintained.  This  spilled  material  may 
be  washed  off  of  the  site  in  the  storm 
water  discharge  from  the  facility. 
Inspection  and  maintenance  of  air 
pollution  control  equipment  can 
improve  storm  water  quality  as  well  as 
air  quality.  The  accumulated  dust  must 
be  removed  regularly. 

(c)  Spill  prevention  and  response — 
There  are  no  additional  spill  prevention 
and  response  requirements  for  faciUties 
in  the  glass,  clay,  cement,  concrete  or 
gypsum  products  industries  beyond 
those  described  in  Part  VI.C.S.c.  of  this 
fact  sheet. 

(d)  Inspections— YadhXies  in  the 
glass,  clay,  cement,  concrete,  and 
gypsum  products  industries  are  required 
to  conduct  self  inspections  at  a 
frequency  which  they  determine  to  be 
adequate  to  ensure  proper 
implementation  of  dieir  pollution 
prevention  plan,  but  not  less  frequently 
than  once  per  month.  Monthly 
inspections  are  necessary  foi  the  facihty 
to  be  able  to  assess  the  effectiveness  of 
the  pollution  prevention  plan.  Less 
frequent  inspections  may  allow  faciUties 
to  delay  inspections  imtil  after  periods 
of  high  activity  when  the  greatest 
potential  for  exposure  of  materials 
occurs.  This  section  requires  that  the 
inspections  take  place  while  the  facility 
is  in  operation  because  this  is  the  only 
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time  when  potential  pollutant  sources 
(such  as  malfunctiomng  dust  control 
equipment  or  non-storm  water 
discharges  from  equipment  washing 
operations)  may  be  evident.  The 
insoectors  must  observe  several  portions 
of  the  site  which  EPA  believes  are 
potential  sources  of  pollutants  in  storm 
water  including:  material  handling 
areas,  above  ground  storage  tanks, 
hoppers  or  silos,  dust  collection/ 
containment  systems,  vehicle  washing, 
and  equipment  cleaning  areas. 

(e)  Employee  training — In  addition  to 
the  requirements  described  in  Part 
VI.C3.e.  of  this  fact  sheet,  the  pollution 
prevention  plan  training  requirements 
for  facilities  in  the  glass,  clay,  cement, 
concrete,  and  gypsum  industries  require 
that  the  employee  training  program 
address  procedures  for  equipment  and 
vehicle  washing.  This  is  because  these 
are  common  activities  in  these 
industries  which  result  in  process 
wastewater  which  may  be  discharged 
into  the  storm  water  conveyance  system. 
Training  programs  should  focus  on 
where  and  how  equipment  should  be 
cleaned  at  the  facility  so  that  there  will 
be  no  unpermitted  discharge  of  wash 
water  to  the  storm  water  conveyance 
system. 

(f)  Recordkeeping  and  internal 
reporting  procedures— Then  are  no 
additional  recordkeeping  and  internal 
reporting  procedure  requirements  for 
facihties  in  the  stone,  clay,  glass  or 
concrete  products  industries  beyond 
those  described  in  Part  VI.C.3.f.  of  this 
fact  sheet. 

(g)  Non-storm  water  discbarges— 
There  are  no  additional  non-storm  water 
discharge  certification  requirements  for 
facilities  in  the  stone,  clay,  glass  or 
concrete  products  industries  beyond 
those  described  in  Part  VI.C.2.d.  of  this 
fact  sheet  with  the  exception  of  facilities 
engaged  inproduction  of  concrete 
products.  These  facilities  must  include 
in  the  certification  a  description  of 
measures  which  insure  that  process 
wastewater  which  results  from  washing 
of  trucks,  mixers,  transport  buckets, 
forms  or  other  equipment  are  discharged 
in  accordance  with  NPDES 
requirements  or  are  recycled.  These 
nonprocess  wastewater  discharges  are 
common  to  this  industry.  However, 
these  discharges  are  not  eligible  for 
coverage  under  this  section  and  it  is 
necessary  to  assess  the  facility  for  the 
presence  of  these  discharges  so  that 
steps  may  be  taken  to  eUminate  the 
discharges  or  to  cover  the  process 
discharges  with  a  separate  permit. 

A  number  of  facihties  in  the  concrete 
products  industry  maintain  wash  water 
recycle/retention  ponds  which  receive 
the  proce^  wastewater  frtim  equipment 


cleaning  and  other  operations.  These 
ponds  may  also  receive  a  portion  or  all 
of  the  runoff  bom  the  industrial  site. 
These  facilities  are  required  to  provide 
an  estimate  of  the  depth  of  the  24-hour 
duration  storm  event  that  would  be 
required  to  cause  the  recycle/retention 
pond  to  overflow  and  discharge  to  the 
waters  of  the  U.S.  Methods  to  make  this 
estimate  can  include  but  are  not  Umited 
to  the  original  design  calculations  for 
the  recycle/retention  pond  or  historical 
observation. 

(h)  Sediment  and  erosion  control- 
Then  are  no  additional  sediment  and 
erosion  control  requirements  for 
facilities  in  the  stone,  clay,  glass,  or 
concrete  products  industries  beyond 
those  described  in  Part  Vl.Ca.g.  of  this 
fact  sheet. 

(i)  Management  of  runoff— There  are 
no  additional  requirements  for 
management  of  runoff  at  facilities  in  the 
stone,  clay,  glass,  or  concrete  products 
industries  beyond  those  described  in 
Part  VI.C.3.h.  of  this  fact  sheet. 

(3)  Comprehensive  site  compliance 
evaluation.  Facilities  in  the  glass,  clay, 
cement,  concrete,  and  gypsum  product 
sector  must  perform  an  annual  site 
compliance  evaluation  as  described  in 
Part  V1.C.4.  of  this  fact  sheet.  For 
facilities  in  the  concrete  product 
manufacturing  industries,  the 
evaluation  must  specifically  address  the 
following  portions  of  the  site:  above 
ground  storage  tanks,  hoppers  or  silos; 
dust  collection/containment  systems; 
truck  wash  down;  and  equipment 
cleaning  areas.  These  portions  of  the  site 
must  be  thoroughly  evaluated  to 
determine  the  potential  for 
contamination  of  storm  water  which 
comes  into  contact  with  these  areas. 

6.  Numeric  Effluent  Limitations 

Part  XI.E.4.  of  today's  proposed 
permit  establishes  numeric  effluent 
limitations  for  storm  water  discharges 
frt>m  storage  areas  for  materials  used  or 

f)roduced  at  cement  manufacturing 
acilities.  Discharges  from  these  areas 
may  not  exceed  a  maximum  TSS 
concentration  of  50  mg/L.  The  pH  of  the 
discharges  from  these  areas  must  be 
within  the  range  of  6.0  to  9.0.  Untreated 
discharges  bom  the  facility  which  are  a 
result  of  a  storm  with  a  rainfall  depth 
greater  than  the  10-year,  24-hour  storm 
event  are  not  subject  to  this  limitation. 
These  effluent  limitations  are  in 
accordance  with  40  CFR  411.32  and  40 
CFR  411.37.  Effluent  Guidelines  and 
Standards.  Cement  Manufacturing  Point 
Source  Category.  Materials  Storage  Piles 
Runoff  Subcategory.  These  limitations 
represent  the  degree  of  effluent 
reduction  attain^Ie  by  the  application 
of  best  practicable  control  technology 


and  best  conventional  pollutant  control 
technology,  Dischargers  subject  to  these 
numeric  effluent  limitations  must  be  in 
compliance  with  the  limits  upon 
commencement  of  and  for  the  entire 
term  of  this  permit.  Discharges  that  are 
associated  with  industrial  activities  that 
do  not  contain  runoff  from  material 
storage  areas  at  cement  manufacturing 
facilities  are  not  subject  to  the  effluent 
limitation  described  above. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that  glass, 
clay,  cement,  concrete,  and  gypsum 

fjroduct  manufacturing  may  reduce  the 
evel  of  pollutants  in  storm  water  runoff 
fttjra  their  sites  through  the 
development  and  proper 
implementation  of  the  storm  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposed  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan,  the  proposed  permit  requires 
glass,  clay,  cement,  concrete,  and 
gypsum  product  manufacturing  to 
collect  and  analyze  samples  of  their 
storm  water  discharges  tor  the 
pollutants  listed  in  Table  E-4.  Note  that 
only  a  portion  of  the  facilities  addressed 
under  Part  Vm.E.  are  subject  to 
analytical  monitoring  requirements.  The 
pollutants  listed  in  Table  E-4  were 
found  to  be  present  in  the  storm  water 
discharges  or  are  believed  to  be  present 
based  upon  the  description  of  industrial 
activities  and  significant  materials 
exposed  at  the  types  of  facilities 
specified  for  monitoring.  The  pollutants 
listed  in  Table  E-4  were  found  to  be 
above  benchmark  levels  for  significant 
portions  of  glass,  clay,  cement,  concrete, 
and  gypsum  product  manufacturing  that 
submitted  quantitative  data  in  the  group 
application  process.  Because  these 

Eollutants  have  been  reported  at 
anchmark  levels  from  glass,  clay, 
cement,  concrete,  and  gypsum  product 
manufacturing.  EPA  is  requiring 
monitoring  alter  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 
pollution  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  from  glass,  clay,  cement, 
concrete,  and  gypsum  product 
manufacturing  must  be  monitored 
quarterly  during  the  second  year  of 
permit  coverage.  At  the  end  of  the 
second  year  of  permit  coverage,  a 
facility  must  calculate  the  average 
concentration  for  each  parameter  Hsted 
in  Table  E-4.  If  the  permittee  collects 
more  than  four  samples  in  this  period. 
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then  they  must  calculate  an  average 
concentration  for  all  parameters 
analyaed,  not  simply  a  minimum  of  four 
selected  analyses. 

Table  E-4.— Industry  Monitoring 
Requirements 


Table  E-4.— Industry  Monitoring 
Reouiremei^s— Continued 


PoJIutants  of  concern 

Cut-off  con- 
centration 

Total  Recoverat>te  Iron 

Total  Recoverable  Zinc  

0.3mg/L 
0.65  moO. 

Pollutants  of  concern 


Total  Suspended  Solids 
(TSS). 

Total  Recoverat><e  Alu- 
minum. 

Total  Recoverable  Copper  .. 


Cut-off  con- 
centration 


100  mg/L 
0.75  mgA. 
0.009  mg/L 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  E-4.  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 

Table  E-5.— Schedule  of  Monitoring 


a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  E-4,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  hrst,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 


2nd  Y«  1.  ir  of  Permit  Coverage 


4tb  Year  of  Permit  Coverage 


CoTKJuct  quarlerty  nx>nitor»ng. 

Calculate  the  average  concentration  for  all  parameters  analyzed  during  this  period. 

If  average  concentration  Is  greater  than  the  value  listed  In  Table  E-4,  then  quarterly 

sampling  Is  required  during  ttie  fourth  year  of  the  permit 

If  average  cortcentration  is  less  tr>an  or  equal  to  the  value  listed  in  Table  E-4,  then 

no  further  sampling  Is  required  for  ti^at  parameter. 

Conduct  quarterly  monitoring  for  any  parameter  where  the  average  concentration  in 

year  2  of  the  permit  is  greater  than  the  value  listed  in  Table  E-4. 

If  industrial  activities  or  the  pollution  prevention  plan  have  been  altered  such  that 

storm  water  discharges  may  be  adversely  affected,  quarterly  rrKXVtortng  Is  required 

for  an  parameters  of  concern.  


In  oases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facilities  that  do,  in 
.fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VII.G.  of 
the  permit  (Signatory  Requirements), 
that  material  handling  equipment  or 


activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products,  industrial 
machinery  or  operations,  significant 
materials  from  past  industrial  activity, 
or,  in  the  case  of  airports,  deicing 
activities,  that  are  located  in  areas  of  the 
facility  that  are  within  the  drainage  area 
of  the  outfall  are  not  presently  exposed 
to  storm  water  and  will  not  be  exposed 
to  storm  water  for  the  certification 
period.  Such  certification  must  be 
retained  in  the  storm  water  pollution 
prevention  plan  and  submitted  to  EPA 
as  described  in  Part  VI.E.4.  of  this  fact 
sheet. 

c.  Beporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 


(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  p>ermittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discnarge  substantially  identical 
effluents,  the  permittee  may  test  the 
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effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outCall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 

f>revention  plan  a  description  of  the 
ocation  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent})  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  of 
storm  water  quality.  MontlTly  visual 
inspections  of  storm  water  discharges 
from  each  outfall  are  required.  Note  that 
this  requirement  applies  to  all  facilities 
and  not  just  those  subject  to  the 
analytical  monitoring  requirements 
under  Part  V1.E.7.  of  this  fact  sheet.  The 
inspection  must  be  of  a  grab  sample 
collected  firom  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
thepollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  firom  the  site,  the 
examination  will  provide  meaningful 
resulu  upon  whidi  the  facility  may  act 


quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMP*  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
f>erformed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staff's 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  f>ersonnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

g.  Compliance  monitoring 
requirements.  Today's  proposed  permit 
requires  permittees  with  discharges  of 
runoff  from  material  storage  at  cement 
manufacturing  facihties  to  monitor  for 
the  presence  of  TSS  and  pH.  These 
monitoring  requirements  are  necessary 
to  evaluate  compliance  with  the 
numeric  effluent  limitation  proposed  for 
these  discharges.  EPA  requests  comment 
uj)on  the  appropriateness  of  proposed 
monitoring  frequency  for  these 
discharges.  Monitoring  shall  be 
performed  upon  a  minimum  of  one  grab 
sample.  All  samples  shall  be  collected 
from  the  discharge  resulting  from  a 
storm  event  that  is  greater  than  0.1 
inches  in  magnitude  and  that  occurs  at 
least  72  hours  from  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grab  sample 
shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  ouring  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 
a  grab  sample  during  the  first  30 
minutes  was  impracticable.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 


discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls.  The  permittee  shall  include  a 
description  of  the  location  of  the 
outfalls,  an  explanation  of  why  outfalls 
are  expected  to  discharge  substantially 
identical  effluents,  an  and  estimate  of 
the  size  of  the  drainage  area  and  runoff 
coefficient  with  the  monitoring  results. 
Monitoring  results  shall  be  submitted 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  month  following  collection  of  the 
sample.  Facilities  which  discharge 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  also  submit  signed  copies  of 
discharge  monitoring  reports  to  the 
operator  of  the  municipal  separate  storm 
sewer  system. 

h.  Baseline  general  permit  variance. 
On  September  9, 1992.  and  September 
25, 1992,  EPA  published  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
from  glass,  clay,  cement,  and  gypsum 
manufacturing  facilities.  These  notices 
specifically  require  that  facilities  with 
storm  water  discharges  that  are 
associated  with  glass,  clay,  cement,  and 
gypsum  manufacturing  facilities  are 
required  to  monitor  their  storm  water 
discharges  for  oil  and  grease,  COD.  TSS, 
and  pH.  Today's  proposed  permit 
contains  slightly  different  monitoring 
requirements.  EPA  requests  comment 
upon  the  difference  between  the 
monitoring  requirements  set  out  for 
glass,  clay  cement,  concrete,  and 
gypsum  manufacturing  facilities  in  the 
September  1992  General  Permits  and 
those  required  in  today's  proposed 
permit. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.E.  of  today's  proposed  permit 
(J)  Quarteriy  visual  examination  of 
storm  water  quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
(described  in  (b),  below]  during  daylight 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 
(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
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purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  January. 

(b)  Examinations  shall  be  made  of 
grab  samples  collected  within  the  first 
30  minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
docuiiient  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  mspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discbarge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  thet  occurs  at  least  72 
hours  &om  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  life  of  the  permit. 

(c)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discbarge  (i.e..  nmoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution],  and  probable 
sources  of  any  observed  storm  water 
contamination. 

id)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet]  and  an 
estimate  of  the  nmoff  coefficient  of  the 
drainage  area  {e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent}]  shall  be 
provided  in  the  plan. 


9.  Cost  Estimates 

With  the  exception  of  the  numeric 
effluent  limitation  in  Part  XI.E.4.  today's 
proposed  permit  requirements  for 
industries  covered  under  Part  XI.E.  do 
not  require  expenditures  beyond  those 
estimated  in  the  Part  Vn  of  this  fact 
sheet. 

E.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Primary 
Metals  Facilities 

On  November  16. 1990  (55  FR  47990). 
the  U.S.  Environmental  Protection 
Agency  (EPA)  promulgated  the 
regulatory  definition  of  "storm  water 
discharges  associated  with  industrial 
activity."  This  definition  included  point 
source  discharges  of  storm  water  from 
11  categories  of  industrial  facilities. 
This  section  of  today's  proposed  permit 
includes  storm  water  discharges 
associated  with  industrial  activity  from 
primary  metals  facilities.  These  fecilities 
are  commonly  identified  by  Standard 
Industrial  Classification  (SIC)  code  33. 
The  SIC  codes  eligible  for  coverage 
under  this  section  of  today's  proposed 
permit  include  the  following: 

•  SIC  331 — Steel  works,  blast  furnaces, 
and  rolhng  and  finishing  mills. 

— 3312 — Steel  works,  blast  furnaces, 

and  rolling  mills. 
—3315 — Steel  wiredrawing  and  steel 

nails  and  spikes. 
— 3316 — Cold-rolled  steel  sheet,  strip, 

and  bars. 
—3317 — Steel  pipes  and  tubes. 

•  SIC  332 — ^Iron  and  steel  foundries. 
— 3321 — Gray  and  ductile  iron 

foundries. 
— 3322 — Malleable  iron  foundries. 
— 3324 — Steel  investment  foundries. 
— 3325 — Steel  foundries,  not  elsewhere 

classified. 

•  SIC  333 — Primary  smelting  and 
refining  of  nonferrous  metals. 

— 3331— 5^mary  smelting  and  refining 

of  copper. 
— 3334-4*rimary  production  of 

aluminum. 

•  SIC  334 — Secondary  smelting  and 
refining  of  nonfenous  metals. 

—3341— Secondary  smelting  and 
refining  of  nonferrous  metals. 

•  SIC  335 — ^Rolling,  drawing,  and 
extruding  of  nonferrous  metals. 

— 3351 — Rolling,  drawing,  and 

extruding  of  copper. 
— 3354 — Aluminum  extruded  products. 
— 3356 — ^Rolling,  drawing,  and 

extruding  of  nonferrous  metals, 

except  copper  and  aluminum. 
— 3357 — Drawing  and  insulating  of 

nonferrous  wire. 

•  SIC  336 — Nonferrous  foundries 
(castings). 

— 3363— Aluminum  die-castings. 


— 3364 — Nonferrous  die-castings,  except 

aluminum. 
— 3365 — Aluminiun  foxmdries. 
— 3366 — Copper  foundries. 
— 3369 — Nonferrous  foundries,  except 

copper  and  al\uninum. 
•  SIC  339 — Miscellaneous  primary 

metal  products,  not  elsewhefB 

classified. 
—3398 — ^Metal  heat  treating. 
— 3399 — Primary  metal  products,  not 

elsewhere  classified. 

Group  applications  were  received 
bom  fadhties  representing  each  of  the 
categories  of  industry  eligible  for 
coverage  imder  this  section.  A  large 
number  of  group  applications  also 
included  fedlities  identified  by  other 
SIC  codes.  These  fed  li ties  may  be 
covered  in  whole,  or  in  part,  by  other 
sections  of  today's  proposed  permit.  In 
other  cases.  SIC  codes  may  have  been 
assigned  improperly.  The  spedal 
conditions  reflected  in  this  section  of 
today's  proposed  permit  are  related  to 
spedfic  operations  taking  place  at  a 
facility.  Tnese  operations  should  be 
used  as  the  basis  for  determining  permit 
requirements  appropriate  for  that 
particular  fadlity. 

Although  there  are  many  activities 
common  to  some  or  all  of  the  EadUties 
covered  by  this  section,  some  of  the 
operations  discussed  are  unique  to  a 
particular  industry  group.  Due  to  the 
broad  range  of  activities  conduded  by 
fedlities  in  this  category,  it  would  be 
impossible  to  identify  all  activities 
occurring  at  fadlities  covered  by  this 
section.  This  tad  sheet  attempts  to 
describe  the  major  activities 
representative  of  many  of  the  fadhties 
addressed  by  this  section  and  provides 
examples  of  concerns  assodated  with 
storm  water  discharges  from  primary 
metals  fadlities.  All  materials  present 
and  industrial  activities  taking  place  at 
a  fadlity  that  have  a  potential  impad  on 
storm  water  discharges  must  be 
addressed  by  the  facility's  pollution 
prevention  plan,  whether  or  not  the 
material  or  activity  is  spedfically 
addressed  by  this  section. 

This  fad  sheet  discusses  industrial 
activities  and  the  pollutants  of  concern 
potentially  assodated  with  each.  Due  to 
the  complex  nature  of  this  industry, 
many  facilities  will  undoubtedly  be 
involved  in  operations  addressed  by 
other  sections  of  today's  proposed 
permit  In  some  cases  these  activities 
will  be  referenced  in  this  section, 
however  all  possibilities  can  not  be 
antidpated  and  the  permittee  should 
examine  all  aspects  of  their  operations 
to  determine  which  sections  of  today's 
proposed  permit  are  applicable  to  each. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
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this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description{s)  of  industrial  activities  in 
another  section  (s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
appUcable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facitity  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  poUution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  faciUty  from  complying 
wth  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Industry  Profile 

FaciUties  in  the  primary  metals 
industry  conduct  a  wide  range  of 
activities.  The  SIC  manual  hsts  seven 
industry  groups  (three-digit  SIC  codes), 
and  27  industry  numbers  (four-digit  SIC 
codes)  within  die  sector.  Of  these, 
facilities  representing  21  four-digit  SIC 
codes  submitted  group  applications. 

Due  to  the  large  number  of  alternate 
processes  available  for  many  activities 
conducted  within  the  primary  metals 
industry  it  is  very  difficult  to 
characterize  "typical"  facilities. 
Facilities  within  the  same  industry  can 
employ  quite  dissimilar  processes  to 
arrive  at  a  similar  product.  Differences 
can  be  found  in  the  types  of  raw 
materials,  furnaces  or  ovens,  casting 
processes,  the  degree  of  mechanization, 
and  any  finishing  operations  which  may 
be  employed  by  a  particular  faciUty. 
Considerable  differences  can  also  be 
seen  between  facilities  based  on  their 
customers  needs.  Some  facilities  may 
operate  as  a  job  shop,  providing  finished 
parts  to  other  companies.  Other 
facilities  could  conduct  more  limited 
operations  and  pass  the  product  on  to 
other  facilities  that  provide  finishing 
operations  exclusively. 

These  differences  in  specific 
processes,  as  well  as  in  the  general  scale 
and  scop)e  of  individual  operations  can 
malce  facilities  with  the  same  or  similar 
SIC  codes  quite  different.  Due  to  the 
difficulty  in  subdividing  the  industry 
into  distinct  facility  types,  the  following 


discussion  briefly  describes  the  full 
range  of  activities  potentially  employed 
by  members  of  this  industry.  Despite  the 
substantial  diversity  within  the  industry 
group,  there  are  a  number  of  general 
operations  which  characterize  the 
majority  of  industrial  processes. 

Facilities  in  the  primary  metals 
industry  are  typically  involved  in  one  or 
mora  01  the  following  general 
operations:  raw  material  storage  and 
handling;  furnace  and  oven  related 
processes:  preparation  of  molds,  casts, 
or  dies;  metal  cleaning,  treating  and 
finishing;  and  waste  handling  and 
disposal. 

a.  Raw  material  storage  and  handling 
activities.  Due  to  the  nature  of  the 
primary  metals  industry,  large 
quantities  of  raw  materials  are  required 
for  many  operations.  The  extent  to 
which  these  materials  are  stored  outside 
exposed  to  precipitation  will  depend  on 
the  specific  operations  taking  place  at  a 
facility,  the  size  of  the  operation,  as  well 
as  the  storage  space  available  that  is 
covered.  Some  of  the  most  common 
materials  used  are  metals,  fuels,  fluxes, 
refractories,  sand,  and  an  assortment  of 
solvents,  acids,  and  other  chemicals. 

The  primary  raw  material  for  all 
facilities  in  the  industry  is  the  source  of 
metal  to  be  used  or  processed.  For  steel 
works,  smelters,  and  blast  furnaces,  the 
raw  material  could  be  metallic  ores, 
scrap,  dross,  or  foundry  returns. 
Foundries  may  use  scrap  materials, 
borings,  turnings,  metal  ingots,  pigs  or 
a  mixture  of  those  and  other  materials. 
Rolling  mills,  heat  treaters,  and  metal 
finishing  operations  will  generally  use 
billets,  slabs,  blooms,  bars,  pigs  or  other 
cast  metal  pieces  as  their  primary  raw 
material.  These  may  be  produced  at 
another  part  of  the  same  facility,  or 
purchased  from  another  source.  Some  of 
these  materials  may  arrive  with 
protective  or  incidental  coatings  of  oil, 
oxides,  or  other  impurities.  Due  to  the 
large  size  and  volume  of  some  of  these 
materials  they  may  be  stored  outside. 

Energy  sources  for  facilities  within 
the  industry  are  also  quite  varied.  While 
steel  mills  with  coking  operations  may 
use  coal  as  the  fuel  for  firing  coke  ovens, 
coal  would  also  be  the  raw  material  that 
would  be  converted  to  coke.  Some  iron 
and  steel  foundries  or  mini-mills  may 
use  coke  as  a  fuel  only,  or  may  use 
electric  arc  furnaces  for  melting.  Smaller 
foundries  (ferrous  or  nonferrous)  may 
use  gas-fired  or  electric  induction 
furnaces. 

A  variety  of  fluxes  are  often  added  to 
the  molten  metal  to  allow  impurities  to 
be  removed  as  slag  or  dross.  In  the  iron 
and  steel  industry,  limestone  is 
probably  the  most  common  flux  used. 
Others  include  dolomite,  soda  ash, 


fluorspar,  and  calcium  carbide. 
Nonferrous  operations  may  use  other 
fluxing  agents  or  none  at  all. 

During  the  melting  process, 
refractories  are  used  to  line  and  protect 
the  furnaces.  These  refractories  have 
limited  lives  and  must  be  replaced 
periodically.  The  life  of  the  refractory 
will  depend  on  the  type  of  furnace  as 
well  as  the  material  being  melted.  Some 
large  furnaces  require  almost  constant 
patching  of  the  refractory  materials  and 
thus  large  quantities  may  be  stored  for 
future  use. 

Another  common  material  used  in 
casting  operations  is  sand.  Many 
foundries  will  use  sands  of  different 
types  to  produce  the  molds  and  cores 
for  the  production  of  castings.  Although 
some  facilities  are  able  to  recycle  their 
sand,  othera  must  dispose  of  some  or  all 
of  the  used  sand  and  thus  require  large 
amounts  of  fi^sh  sand  as  a  raw  material. 
There  are  also  a  large  number  of  sand 
additives  and  binders  which  may  be 
used  to  control  the  properties  of  the 
mold  produced.  "Wet"  sand  may 
contain  clay,  seacoal,  bentonite,  wood 
flour,  phenol,  iron  oxide,  and  numerous 
other  acids  and  chemicals,  some  of 
which  may  be  toxic. 

Other  processes  related  to  finishing 
operations  can  require  a  wide  variety  of 
solvents,  chemicals,  and  acids.  Many 
facilities  involved  in  cleaning,  treating, 
painting,  or  other  finishing  operations 
may  store  these  products  in  tanks  or 
drums  which  may  be  exposed  to 
precipitation. 

b.  Furnace,  rolling,  and  finishing 
operations.  The  majority  of  processes 
within  the  primary  metals  industry  are 
conducted  inside.  These  activities 
include  all  types  of  furnace  operations, 
rolling  operations,  as  well  as  all  kinds 
of  metal  finishing  activities.  Many  of 
these  op  rations,  however,  generate 
significant  quantities  of  particulate 
matter  which,  if  not  properly  controlled, 
can  result  in  exposure  to  precipitation. 

There  are  many  different  types  of 
furnaces.  Each  has  advantages  and 
limitations  and  are  used  for  different 
types  of  metals.  Facilities  may  use  coal, 
coke,  or  gas  fired  furnaces  as  well  as 
electric  arc  or  induction  furnaces. 

Coke  ovens,  or  batteries,  generally  use 
coal  fired  furnaces  to  heat  coal  in  the 
absence  of  oxygen  to  drive  off  volatiles. 
The  resultant  product  is  coke  which  is 
subsequently  used  in  other  furnace 
operations.  Blast  furnaces  are  usually 
operated  on  a  continuous  basis  with 
coke,  iron  ore,  and  fluxes  charged  at  the 
top  of  a  vertical  shaft  while  molten  pig 
iron  and  slag  are  tapped  at  different 
levels  below. 

Sintering  plants  bum  coke  breeze 
(particles  too  small  to  use  for  charging 
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in  cupola  or  blast  furnaces)  mixed  with 
iron  are.  flue  dust,  or  other  products  to 
fuse  them  into  materials  that  can  then 
be  charged  with  regular  coke  in  a 
furnace.  Cupola  furnaces  are  used  by 
ferrous  foundries  and  operate  in 
essentially  the  same  manner  as  blast 
furnaces,  allowing  a  range  of  scrap  steel 
and  iron  to  be  charged  with  coke  and 
fluxes  at  the  top  of  the  furnace. 

Basic  oxygen  process  furnaces  use  a 
mixture  of  molten  iron  and  scrap  as  the 
charge.  High-puritv  oxygen  is  injected 
into  the  furnace  where  it  combines  with 
impurities  in  the  charge  materials  and 
provides  heat  to  melt  the  charge  of 
scrap. 

There  are  two  types  of  electric 
furnaces  in  use.  Electric  arc  furnaces 
operate  in  a  batch  fashion  and  are  often 
used  by  steel  mini-mills.  Scrap  metal  is 
placed  in  the  furnace  along  with  three 
electrodes  which  provide  the  energy  to 
melt  the  charge.  Electric  induction 
furnaces  are  generally  smaller  than 
other  types  described  above  and  require 
that  cleaner  metals  be  used. 

Gas- fired  furnaces  are  often  used  by 
nonferrous  foundries.  They  are 
generally  small  and  require  relatively 
clean  metals  for  melting. 

One  trait  that  all  types  of  furnaces 
share  is  the  generation  of  significant 
emissions,  including  particulate 
emissicms.  Blast  furnaces,  sintering 
plants,  and  cupola  furnaces,  all  fired  by 
coke,  have  particularly  high  particulate 
emissions.  These  furnaces  are  capable  of 
handling  a  relatively  "dirty"  charge, 
with  significant  impurities  which  can 
lead  to  a  variety  of  emissions  problems, 
For  these  reasons,  these  types  of 
furnaces  will  have  emissions  controls 
such  as  baghouses,  wet  scrubbers,  ot 
electrostatic  precipitators.  Electric  arc 
furnaces  are  also  able  to  melt  fairly 
"dirty"  scrap  and  can  also  have 
significant  levels  of  particulate 
emissicxas. 

At  the  other  end  of  the  spectrum  are 
smaller  electric  induction  and  gas  fired 
furnaces  which  generally  require  a  very 
clean  charge.  Although  this  reduces  the 
volume  of  emissions  concerns 
significantly,  they  are  also  less  likely  to 
have  as  extensive  pollution  control  and 
thus  fugitive  emissions  of  particulates 
may  be  significant. 

The  effectiveness  of  emissions  control 
equipment  in  controlling  particulate 
generation  will  depend  on  the  furnace 
operation,  the  raw  materials  used,  the 
type  of  control  equipment  in  place,  and 
the  degree  to  which  it  is  operating 
properly.  Fugitive  emissions,  faulty  or 
improperly  maintained  equipment,  and 
"dirty"  raw  materials  can  all  contribute 
to  particulate  emissions  that  may  not  be 
captured  by  pollution  control 


equipment,  and  may  be  exposed  to 
precipitation. 

Another  category  of  operations  are 
rolling,  drawing,  and  extruding 
opwations.  Facilities  involved  in  these 
of)orations  will  often  use  furnaces 
similar  to  those  described  above.  The 
metal  will  often  be  heated,  and  then 
passed  through  a  series  of  rollers  which 
alter  its  dimensions,  making  it  longer, 
flatter,  etc  This  process  generally 
involves  large  amounts  of  contact 
cooling  water  which  can  contain  high 
levels  of  suspended  soUds  and  oil  and 
grease. 

c.  Preparation  of  molds,  pouring, 
cooling,  and  stakeout.  Foundry 
operations  and  die-casters  will  generally 
prepare  the  molds,  casts,  or  dies  that 
will  determine  the  ultimate  shape  of  the 
product  to  be  produced.  There  are  a 
number  of  possible  operations  with 
significant  differences  between  them. 
These  include  sand  casting,  investment 
casting,  end  die  casting. 

Sand  casting  operations  involve  a 
number  of  possible  steps  and  a  range  of 
materials.  Casts  are  shaped  in  two 
sections  which  form  the  outside  of  the 
part  to  be  produced.  Cores  can  also  be 
used  to  form  inner  surfaces  of  the  parts. 
A  variety  of  sands  may  be  used  and  can 
be  combined  with  clay  and  a  number  of 
other  additives  to  give  the  mold  the 
desired  properties.  Once  the  casting  has 
cooled,  it  is  placed  on  a  vibrating  screen 
which  shakes  loose  the  majority  of  the 
sand.  The  casting  is  then  ready  for 
cleaning  and  finishing  operations.  At 
some  facilities  the  used  sand  may  be 
rec7cled  or  some  or  all  of  the  sand  may 
need  to  be  disposed  of  and  replaced. 

Investment  casting  involves  the 
formation  of  a  wax  replica  of  the  part  to 
be  produced,  usually  in  a  metal  die.  A 
series  of  wax  parts  may  be  attached  to 
a  "tree."  Once  a  tree  is  completed,  it  is 
coated  with  a  ceramic  cast  in  a  series  of 
dipping  operations.  The  wax  may  then 
be  removed  from  the  cast  in  a  furnace 
or  the  metal  can  be  poured  in  directly. 
As  in  sand  casting,  the  casting  is 
allowed  to  cool  before  the  cast  is 
removed.  A  separate  wax  form  and 
ceramic  shell  must  be  made  for  each 
part  to  be  produced. 

Die-castings  employ  a  more  direct 
route  from  molten  metal  to  finished 
part.  A  metal  die  is  produced  and 
molten  metal  is  injected  uinder  pressure 
into  it.  Once  it  has  cooled,  the  casting 
is  removed  and  is  ready  for  finishing 
operations.  Unlike  sand  casting  or 
investment  casting,  the  die  can  be  used 
over  and  over  to  produce  more  parts. 

Like  most  foundry  operations,  molds 
are  generally  prepared  indoora.  There 
are,  however,  particulate  emissions 


associated  with  the  pouring  and  cooling 
of  molten  metal 

d.  Metal  cleaning,  treating,  and 
finishing.  Almost  all  operations  in  the 
primary  metals  industry  result  in  metal 
products  which  require  some  degree  of 
finishing.  The  type  of  finishing 
activities  undertaken  depend  on  the 
material  being  treated,  as  well  as  the 
properties  desired  in  the  final  part  and 
can  include  both  mechanical  and 
chemical  operations. 

Castings  generally  come  out  of  their 
molds  with  metal  sprues  and  other 
imperfections  whici  must  be  removed. 
This  can  be  done  through  grinding, 
cutting,  or  blasting  with  sand,  shot,  or 
grit.  Other  possible  operations  include 
drilling,  threading,  or  dimensioning.  A 
combination  of  these  operations  is  often 
necessary. 

Some  fadUties  such  as  rolling  mills 
will  use  a  descaling  process  to  remove 
oxides  and  other  residues  which  can 
form  on  the  surfaces  of  metallic 
products.  Typical  operations  include 
blasting  with  water  or  sand.  This 
produces  large  quantities  of  scale  and 
other  particulate  matter  which  may 
contain  other  residual  products  such  as 
oil. 

Heat  treating  is  another  operation 
which  can  involve  furnaces  for 
controlled  heating  end  cooling  of  large 
quantities  of  metal.  A  variety  of  media 
may  be  used  to  cool  metals  at  different 
rates.  Oil,  water,  and  liquid  salt  baths 
may  all  be  used  depending  on  the 
properties  desired  in  the  finished 
product.  Acid  pickling  may  be  used  to 
remove  imwanted  material  from  the 
surface  of  metal.  Other  cleaning  and 
finishing  operations  may  involve  a  wide 
range  of  solvents,  acids,  or  other 
chemicals.  All  of  these  processes  can 
generate  toxic  wastes  in  the  form  of 
sludges,  particulates,  or  spent  baths.  In 
addition,  residuals  from  these 
operations  left  on  the  metal  surface  may 
become  exposed  to  storm  water  if 
materials  are  transported  or  stored 
outside. 

e.  Waste  handling  and  disposal. 
Wastes  are  generated  from  numerous 
sources  within  the  primary  metals 
industry.  Some  types  of  waste  are  found 
at  a  majority  of  facihties  while  others 
may  be  specific  to  a  particular  activity. 
Some  of  the  common  waste  products 
include  used  sand,  cores,  butts, 
refractory  rubble,  machining  and 
finishing  wastes,  slag,  dross,  and 
collected  particulates  such  as  baghouse 
dust 

Sand  casting  operations  which  are  not 
able  to  fully  recycle  their  sand  may 
generate  large  volumes  of  waste  or 
"burnt"  sand.  "Wet"  sands  may  contain 
any  one  of  a  number  of  additives. 
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depending  on  the  specific  type  of 
casting  being  produced.  Other  related 
wastes  include  the  cores  and  butts  used 
in  the  sand  casing  process. 

Most  casting  operations  will  produce 
a  product  which  requires  some  degree  of 
machining  and  finishing.  The  wastes 
produced  will  depend  mainly  on  the 
material  being  finished  and  whether  a 
mechanical  or  chemical  process  is  used. 
Machining  waste  can  include  fines, 
turnings,  or  cuttings  as  well  as  shot,  grit, 
and  scale  h-om  blasting  operations. 
Chemical  finishing  can  result  in  waste 
solvents,  acids,  and  pickling  sludges 
and  baths  which  contain  metal  wastes. 

The  metal  melting  process  results  in 
the  production  of  slag  from  ferrous,  or 
dross  from  nonferrous  materials.  The 
content  and  volume  of  these  wastes 
produced  will  vary  depending  on  the 
charge  material,  and  any  fluxing  agents 
or  additives  that  may  be  used.  In 
general,  slag  is  produced  in  greater 
quantities  and  will  be  more  likely  to  be 
stored  outside,  however  there  is  the 
possibility  of  exposure  of  both  types  of 
waste  to  precipitation. 


Particulate  matter  generated  in 
furnaces  and  during  machining  is 
another  source  of  waste  with  significant 
potential  for  storm  water  contamination. 
These  waste  streams  may  be  segregated 
at  larger  facilities  or  combined,  but  the 
concerns  are  essentially  the  same.  The 
dusts  are  collected  in  baghouses, 
electrostatic  precipitators,  wet 
scrubbers,  or  in  cyclones  and  disposed 
of.  If  the  pollution  control  equipment  is 
inadequate,  or  not  operating  effectively, 
there  is  potential  for  storm  water 
contamination  from  these  types  of 
waste. 

2.  Pollutants  Found  in  Storm  Water 
Discharges  -1 

Impacts  caused  by  storm  water 
discharges  from  primary  metals 
facilities  will  vary.  A  number  of  factors 
will  influence  to  what  extent  the 
activities  at  a  particular  facility  will 
affect  water  quality.  These  include: 
geographic  location,  hydrogeology,  the 
amounts  and  types  of  materials  stored 
outside,  the  types  of  processes  taking 
place  outside,  the  size  of  the  operation, 
as  well  as  the  characteristics  of  a 


particular  storm  event.  These  and  other 
factors  will  interact  to  affect  the 
quantity  and  quality  of  storm  water 
runoff.  For  example,  particulate 
emissions  from  furnaces  or  ovens  may 
be  a  significant  source  of  pollutants  at 
some  facilities,  while  outdoor  material 
storage  such  as  scrap  piles  may  be  a 
primary  source  at  others.  In  addition, 
sources  of  pollution  other  than  storm 
water,  such  as  illicit  connections," 
spills,  and  other  improperly  dumped 
materials,  may  contribute  significant 
levels  of  pollutants  into  waters  of  the 
United  States. 

A  summary  of  industrial  activities 
conducted  by  primary  metals  facilities 
in  the  group  application  process  is 
listed  in  Table  F-1.  The  table  also  hsts 
the  sources  of  pollutants  related  to  the 
activity  and  what  the  specific  pollutants 
of  concern  are.  The  table  is  limited  to 
those  activities  which  are  generally 
conducted  outside,  or  that  have 
potential  to  contribute  pollutants  to 
storm  water  discharges.  Many  processes 
in  the  primary  metals  industry  are 
conducted  inside  and  are  therefore  not 
represented  in  Table  F-1. 


TABLE  F-1.— POLLUTANTS  OF  CONCERN  FOR  MAJOR  ACTIVITIES  WiTHIN  THE  PRIMARY  METALS  INCWSTRY 


Activity 


Raw  maferiaJ  storage  and  har)dltf>g 


Vehicie  Maintenance 


Source 


Waste  materials— handling,  storage,  and 
disposal. 


Furnace  operations  and  pollution  control 
equpment. 


Rolling,  casting,  and  finishing  operations 


Metal  product  stored  outside  such  as  foundry  returns, 

scrap  metal,  turnings,  fines,  Ingots,  bars,  pigs,  wire. 

Outdoor  storage  or  harxHing  of  fluxes 

Storage  piles,  bins,  or  material  harxMng  of  coke  or  coal 

Storage  or  handling  of  casting  sand  or  refractory  

Vehicle  fueling  and  mainlenar>ce  or  outdoor  storage 

tanks  ar)d  drums  of  gas,  diesel,  kerosene,  lubncants, 

solvents. 
Slag  or  dross  stored  or  disposed  of  outside  in  piles  or 

drurris. 
Fly  ash,  particulate  emissions,  dust  collectof  sludges 

and  sdkJs,  baghouse  waste. 
Storage  and  disposal  of  waste  sand  or  refractory  rubble 

in  piles  outside. 
Machining  waste— fines,  turnings,  oil,  borings,  gates, 

sprues,  scale. 

Ot>$clete  equipment  stored  outside  

Landfilling  or  open  prt  disposal  of  wastes  onsJte 

Losses  during  charging  of  coke  ovens  or  sintering 

plar-ts  and  from  particulate  emisskxw. 
ParbcUate  emisstoos  from  blast  furnaces,  electric  arc 

furnaces,  irxJuction  furnaces. 
Fugitive  emtssiorw  from  poorly  maintained  or  malfunc- 

tiering       baghouses,       scmbbers,       electrostatic 

precipitators,  cyckxtes. 
Wastewater  treatment  operatkyis  exposed  to  precipita- 
tion. 
Exposure  of  wastewater  used  for  cooling  or  descaling 

related  to  rolling. 
Storage  of  products  outsWe  after  painting,  pickling,  or 

dearWng  operations. 


Pottutants  of  concern 


Resklual  or  protective  Oil  &  Grease,  Met- 
als. TSS.  COD.  TSS. 
pH  (limestone). 
TSS,  pH,  metals. 
TSS. 
Oil  and  grease. 


Metals,  pH. 

TSS. 

TSS,  metals,  misc.  "wer  sand  additives. 

TSS,  metals,  oil  &  grease. 

Oil  &  grease. 

See  Part  VIII.L. 

TSS,  particulates,  metais,  voiatiles,  pH. 

TSS,  metals. 

TSS,  metals. 

See  Part  VIII.T. 

Oil  and  grease,  pH,  TSS.  nuetals,  COD. 

pH,  solvents,  metals. 


"  Illicit  connections  are  contributions  of 
unpermitted  non-stonn  water  discharges  into  storm 
sewers  from  any  number  of  sources  including 
sanitary  sewers,  industrial  ticillties,  commercial 
establishments,  or  residential  dwellings. 
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TABtE  F-1.— PoaUTANTS  OF  CONCERN  FOR  MAJOR  ACnVITIES  WiTmN  THE  PRIMARY  METALS  INDUSTRY— Continued 


Actfvtty 


HNdtdtachafgM 


Sourc* 


Cftsftig  oooUng  or  ahakaout  Mpo««d  to  pradpitatkxi  or 


LoiS8M  of  pwlicuiat*  matter  from  mactiMng  operatlorM 
(ghrxflng.  drUNna  bortrn).  cuMrtg)  ihroufl^  depooWor^ 
or  atocaga  of  products  oulsida. 

Araas  of  tw  tadWy  ««W)  unstabttzed  sote  aub^  to 


Impropar    connacllon    of    «oor.    sink,    or    process 
wastawatar  drains. 


Altnough  operations  at  primary 
metals  facilities  may  vary  considerably, 
the  elements  with  potential  impact  on 
storm  water  discharges  are  fairly 
uniform  and  consistent.  Facilities  may 
include  considerable  areas  of  raw  and 
waste  materia]  storage  such  as  coal, 
coke,  metal,  ores,  sand,  scale,  scrap,  and 
slag.  Processes  generally  involve 
furnaces  for  heating  and  melting  metals 
or  for  producing  coke,  any  of  which  may 
result  in  significant  particulate 
emissions.  Due  to  the  nature  of  their 
operations  some  facilities  will  have 
large  areas  of  exposed  soil  and  heavy 
vehicle  traffic  which  can  lead  to 
erosion. 

a.  Raw  material  stomge  and  handling 
activities.  Raw  materials  with  potential 
effects  on  storm  water  discharges  fall 
into  a  number  of  distinct  categories. 

Sands  used  for  the  production  of 
molds  or  cores  can  contribute  to  TSS 
loadings.  Piles  of  materials  may  be 
washed  away  directly,  or  spills  and 
windblown  losses  may  occ\ir  during 
handling  and  process  related  activities. 

Metal  raw  materials  can  come  in 
numerous  forms  including  billet,  slab, 
pig.  bar.  These  materials  have  the 
potential  to  corrode  which  can  result  in 
the  loss  of  metal  to  a  solution,  i.e., 
water.  The  following  metals  are  referred 
to  as  the  galvanic  (or  electromotive) 
series  and  have  a  tendency  to  corrode 
and  become  soluble  in  water: 
magnesium,  aluminum,  cadmium,  zinc, 
steel  or  iron,  cast  iron,  chromium,  tin, 
lead,  nickel,  soft  and  silver  solder, 
copper,  stainless  steel,  silver,  gold, 
platinum,  brass  and  bronze.  For  some 
metals,  the  extent  and  rate  of  corrosion 
is  dependent  on  whether  it  occurs  in  an 
oxygen-starved  or  oxygen-abundant 
atmosphere.  If  materials  are  coated  in 
oil  to  prevent  corrosion,  or  residual 
chemicals  used  to  clean  or  treat  the 
metal  are  present,  these  can  also  be  a 
source  of  pollution  easily  picked  up  by 
storm  water  runoff. 

Scrap  metals  come  in  a  variety  of 
forms  including  machining  waste  such 
as  turnings,  shavings,  filings,  borings  or 
as  post  consumer  waste  in  a  variety  of 


Poluianto  of  corwam 


TSS,  matite. 
Matats.TSS. 

TSS. 

Oapandent  on  sourca. 


forms.  These  materials  can  contribute 
metals,  oil  and  grease,  suspended  solids, 
and  other  pollutants  to  storm  water 
runoff  depending  on  their  makeup  and 
origin. 

Runoff  related  to  storage  and  handling 
of  coal  and  coke  can  contribute 
suspended  solids,  metals,  as  well  as  oil 
and  grease  to  runoff.  These  can  be 
released  &t)m  piles,  hoppers,  or  bins 
through  handling  or  wind-blown  losses. 
Significant  losses  can  also  occur  during 
handling  with  conveyors,  trucks,  or 
while  preparing  charges  for  the  furnace 
or  sintering  operations. 

Fluxes  sudi  as  limestone  may  be 
stored  in  piles,  bins,  or  hoppers  outside 
or  become  exposed  to  precipitation 
during  unloading  and  handling 
activities.  Limestone  can  increase  the 
pH  of  storm  water.  Fluxes  can  also 
contribute  to  loadings  of  suspended 
solids  (TSS)  or  have  other  effects 
depending  on  their  makeup. 

A  variety  of  acids  and  solvents  may  be 
stored  in  drums  or  tanks  for  use  in  metal 
treating  and  cleaning  operations.  Leaks 
and  spills  from  tanks  and  drums  or 
during  handling  can  resuh  in  discharges 
with  storm  water.  These  materials  can 
affect  pH  of  storm  water  and  may  be 
toxic. 

b.  Process  activities.  Many  processes 
can  contribute  pollutants  to  storm  water 
discharges.  These  can  include  all  types 
of  furnaces,  metal  finishing  activities,  as 
well  as  material  handling  equipment. 

Furnaces  of  all  types  can  generate 
particulate  emissions.  The  quantity  and 
character  of  these  emissions  can  vary 
greatly  depending  on  the  type  of 
mmace,  the  material  being  melted,  the 
fuel  used,  and  any  pollution  control 
equipment  that  may  be  in  place.  In 
general,  large  coke-fired  and  electric  arc 
furnaces  capable  of  handling  fairly  dirty 
charge  products  will  have  higher 
emissions,  but  are  also  more  likely  to 
have  sophisticated  pollution  control 
such  as  wet  scrubbers,  baghouses,  and 
electrostatic  precipitators.  Smaller  gas 
fired  or  electric  Induction  furnaces 
generally  require  a  fairly  clean  charge 
and  have  less  emissions,  but  might  also 


have  less  sophisticated  controls.  Settling 
of  these  emissions  on  roofa  and  plant 
yards  are  very  likely  to  be  washed  away 
in  storm  water  runoff,  lliese 
particulates  can  contain  a  wide  range  of 
constituents  which  can  contribute 
metals  and  suspended  solids  to 
discharges. 

Material  handling  equipment  such  as 
conveyors,  trucks,  and  foridifls  can  all 
contribute  drippings  of  oil  and  grease  as 
well  as  hydraulic  fluids.  This 
equipment  may  also  generate  or  release 
particulate  matter  related  to  the 
materials  being  handled.  Pallets, 
hoppers,  dnuns,  and  storage  bins  may 
all  contain  residual  materials  which 
may  become  exposed  to  storm  water. 

Metal  finishing  operations  can  be 
divided  in  two  general  types. 
Mechanical  operations  such  as  grinding, 
blasting,  boring,  chipping,  cutting,  and 
descaling  can  all  produce  metal  fines, 
chips,  and  turnings  which  may 
contribute  metals  and  suspended  solids 
to  discharges.  Residuals  of  oil  or  other 
materials  on  the  finished  goods  or  waste 
products  can  also  contribute  pollutants. 
Other  finishing  operations  include  acid 
pickling,  solvent  cleaning,  and  all  types 
of  heat  treating  activities.  Materials  tnat 
have  been  treated  or  finished  may  have 
residual  chemicals  on  them  such  as 
pickling  baths,  oil  or  Uquid  sah  quendi 
media,  or  solvents.  Exposure  of  tnese 
materials  could  contribute  to  pH, 
metals,  or  oil  and  grease  in  storm  water 
discharges. 

Stationary  process  equipment  may 
also  produce  a  substantial  amount  of 
residual  particulate  material  that  tends 
to  accumulate  on  and  around  the 
equipment.  Many  materials  used  for 
primary  metals  production  are 
conducive  to  this  type  of  buildup.  This 
will  typically  occur  around  rotating 
machinery,  moving  parts,  bearings, 
conveyors  and  at  the  output  of  the 
equipment,  e.g.,  storage  containers. 
Particulate  material  that  accumulates 
can  become  a  source  of  contamination  if 
it  comes  in  contact  with  either 
precipitation  or  storm  water  runoff. 
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c.  Waste  material  storage,  handling, 
and  disposal.  Waste  materials  are 
generated  in  large  volume  from  many  of 
the  facilities  in  this  industry.  These 
wastes  can  include  used  sand,  cores  and 
butts,  refractories,  slag  and  dross, 
baghouse  or  cyclone  dusts,  scrubber 
dusts  and  sludges,  machining  wastes, 
and  obsolete  equipment.  There  is 
potential  for  pollution  from  many  of 
these  sources  if  not  properly  stored, 
handled,  and  disposed  of. 

Used  sands,  cores,  butts,  and 
refractory  rubble  are  all  potential 
sources  of  TSS.  Due  to  the  large 
volumes  potentially  generated  and  their 
generally  benign  nature,  these  materials 
are  often  stored  outside.  The  exposure 
of  these  materials  to  molten  metal  also 
presents  the  possibility  of 
contamination  with  metals  which  may 
also  get  washed  away  with  storm  water. 

Wastes  related  to  pollution  control 
equipment  are  particularly  susceptible 
to  being  discharged  with  storm  water  if 
not  properly  controlled.  These  wastes 
could  originate  from  baghouses, 
cyclones,  electrostatic  precipitators  or 
scrubbers.  These  may  be  in  place  to 
control  emissions  from  a  large  variety  of 
ovens  and  furnaces,  as  well  as 
mechanical  or  chemical  metal  finishing 
operations.  These  dusts  and  sludges 


typically  contain  an  assortment  of 
metals,  metal  oxides,  and  other 
particulate  matter.  The  size  of 
particulates  that  are  able  to  be  captured 
will  vary  from  one  type  of  equipment  to 
the  next  and  will  depend  on  proper 
operation  and  maintenance. 

Machining  and  finishing  waste  which 
is  not  collected  as  described  above  may 
also  be  generated  in  significant 
quantities.  This  material  is  typically 
metallic  fines  and  particulate  matter  but 
may  contain  cutting  oil  or  other 
materials  as  well.  If  stored  outside  in 
piles,  drums,  hoppers,  or  other 
containers  these  materials  can 
contribute  metals,  TSS,  or  oil  to 
precipitation  and  storm  water  runoff. 

d.  Erosion  and  sediment  loss.  Erosion 
from  plant  yards  is  another  potential 
source  of  storm  water  contamination 
from  primary  metals  facihties.  Areas  of 
vehicle  traffic  related  to  material 
handling,  loading,  unloading,  material 
storage  areas  etc.  may  all  have  exposed 
soils  with  the  potential  for  erosion. 
These  soils  can  contribute  to  TSS 
loadings  in  storm  water  discharges. 
Exposed  surfaces  also  limit  the  {)otential 
for  housekeeping  measures  such  as 
sweeping,  making  spills  of  other 
materials  (particulate  or  liquid)  harder 
to  clean  up  and  more  likely  to  be 


washed  away  with  storm  water.  For 
example:  one  group  application  consists 
of  5  fecilities  with  a  total  land  area  of 
623  acres.  Of  this,  approximately  105    - 
acres  (16.9  percent)  were  impervious 
surfaces  (buildings,  paved  areas), 
leaving  83  percent  of  the  total  area 
potentially  susceptible  to  erosion. 
Vehicle  traffic,  material  handling,  and 
storage  activities  taking  place  in 
unstabilized  areas  can  all  lead  to 
erosion. 

c.  Tables  F-2  and  F-3  show  results  of 
the  monitoring  data.  Table  F-2  contains 
the  data  for  conventional  pollutants; 
Biochemical  Oxygen  Demand  (BODj). 
Chemical  Oxygen  Demand  (COD), 
Nitrate/Nitrite  Nitrogen,  Total  Kjeldahl 
Nitrogen  (TKN).  Oil  and  Grease,  pH. 
Total  Phosphorus,  and  Total  Suspended 
Sohds  (TSS).  Table  F-3  contains  data 
submitted  imder  Parts  B  and  C  for 
pollutants  which  were  believed  to  be 
potentially  present  in  discharges.  The 
data  presented  reflects  pollutants  for 
which  a  significant  number  of  samples 
were  taken,  and  concentrations  above 
detection  levels  were  observed.  These 
included  aluminimi,  cadmium, 
chromium,  copper,  iron,  lead, 
magnesium,  manganese,  nickel,  zinc, 
ammonia,  phenols,  and  siilfate. 


Table  F-2.— Data  Summary  for  Conventional  Pollutants  (mg/L)» 


Pollutant 


Samplatype 


BOO,  

COO 

Nnrat»*Nttrtte  FMrogen 
Total  KjeldaN  Nitrogen  . 

(M  &  grssM  

pH{8.U.)  

Twai  PtntfiihonM 

Total  suspended  solids 


No.  of  Samples 


Gmb 


163 
162 
148 
157 
163 
163 
163 
162 


Compu 


140 
151 
135 
146 
N/A 
N/A 
148 
149 


Mean 


Grab 


32.2 
221.3 
1.17 
3.56 
8.88 
N/A 
125 
366 


Co«T)p 


34.1 
109.8 

1.38 

3.0S 
N/A 
N/A 

0.52 
162 


Mintmum 


Grab 


0.0 
0.0 
0.0 
0.0 
0.0 
2.6 
0.00 
0 


Comp 


0.0 
0.0 
0.0 
0.0 
N/A 
N/A 
0.00 
0 


Majdmum 


Grab 


12000 
3600.0 
15.30 
41.00 
220.0 
10.3 
76.00 
6300 


Comp 


2500.0 

1000.0 

19.10 

42.00 

N/A 

N/A 

36.00 

1220 


Median 


Grab 


11.0 

70.5 

0.680 

1.980 

1.0 

N/A 

0.170 

72 


Cofnp 


a3 

60.0 

0770 

1.59S 

N/A 

N/A 

.0140 

69 


95th  PsfcenHie 


Grab 


83.0 

870.0 

3.60 

13.00 

47.0 

N/A 

1.80 

1700 


Comp 


61.5 
420.0 
4.x 
9.70 
N/A 
N/A 
0.96 
717 


^^)f4«S  Simpler*  ***  ""^ '*^  ™*"'' "^  "™* '^ ''***'™'^ 

Table  F-3.— Data  Summary  for  Conventional  Pollutants  (mg/L)' 


99it>  Peioemiie 


Grab 


84ao 

2610.0 
6.20 
30.00 
1820 
N/A 
37.00 
5700 


Comp 


210.0 

690.0 

15.60 

42.00 

N/A 

N/A 

4.00 

1200 


Pollutant 

No.  ol  Samples 

Mean 

Mtnimum 

Mft)dfnufn 

Median 

950iPercenWe 

Sanipielype 

Grab 

Comp* 

Grab 

Coo^) 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Aluniinum 

65 
140 

27 
134 

19 
143 

16 
7 

64 
129 

25 
121 

19 
131 

16 
7 

4.80 

3.53 

45.97 

.79 

.66 

8.90 
.85 

0.06 

2.60 

228 

32.30 

.19 

.59 

6.80 
.55 

0.01 

0.0 
GO 

0.06 
0.0 

004 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0 
0.0 
0.0 
0.0 

60.40 

210.0 

1080.0 

67.0 

3.58 

430.0 

3.0 

0.29 

21.40 

140.0 

677.0 

5.0 

3.46 

330.0 

2.0 

0.07 

1.40 

.097 

1.70 

.02 

.26 

0.45 

.75 

0.01 

0.83 

.068 

1.85 

.02 

.25 

0.43 

J6 

0.0 

22.50 
3.80 
36.5 
1.41 
a58 

11.80 

3.0 

0.29 

9.90 
3.10 
34.2 

1.0 
3.46 
9.67 

2.0 
0.07 

60.40 

150.0 

1060.0 

11.0 

3.56 

380.0 

3.0 

0.29 

Copper 

Iron  „ 

21.40 
67.0 

Lead 

Manganeea 

zmc 

Ammonia  . ^ 

PvTone  

677.0 

2.60 

3.460 

290.0 

2.0 

From  the  data  presented  in  these  two 
tables,  a  number  of  pollutants  of 
concern  have  been  identified,  these 
included  oil  and  grease,  pH.  TSS,  and 
a  number  of  metals. 


•  Oi7  and  Crease— Sources  of  oil  and 
grease  from  primary  metals  facilities 
include  degreasing  processes,  cutting 
oils,  as  well  as  oils  used  in  rolling  and 
extruding  operations.  Oil  and  grease 


emulsions  are  detrimental  to  aquatic 
organisms  and  inhabitants  because 
depositions  of  oil  and  grease  can  impact 
the  aquatic  food  chain  by  inhibiting 
normal  benthic  growths;  destroy  algae 
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or  other  plankton;  adhere  to  the  gills  of 
fish;  and  damage  the  plumage  and  coats 
of  aquatic  animals  and  fowls.  Floating 
oil  may  reduce  the  aeration  of  the  water 
surface,  and  in  conjunction  with 
emulsified  oil,  may  interfere  with 
photosynthesis.  Part  2  data  indicate  that 
oil  and  grease  varied  in  grab  samples 
from  0  to  220.0  milligram  per  liter  (mg/ 

•  pH— The  hydrogen  ion 
concentration  in  an  aqueous  solution  is 
represented  by  pH.  The  pH  scale  ranges 
from  0  to  14  standard  units.  Values  of 
pH  less  than  seven  represent  acidic 
conditions;  values  greater  than  seven 
represent  basic  conditions.  The  pH  level 
is  easily  measured  and  is  an  indication 
of  potential  environmental  impacts. 
Data  submitted  for  part  2  of  the 
application  indicate  that  pH  varied  from 
2.6  to  10.3  standard  units.  Some  of  the 
samples  were  outside  the  permitted 
range  for  wastewater  discharges  under  ' 
the  efOuent  limitation  guidelines  (pH  6- 
9),  however,  most  samples  submitted  to 
EPA  were  within  the  6.0  to  9.0  range. 

•  Total  Suspended  Solids — 
Suspended  solids  include  both  organic 


and  inorganic  materials.  The  inorganic 
compounds  can  include  sand,  silt,  clay, 
and  metals.  The  organic  fraction 
includes  such  materials  as  grease,  oil, 
animal  and  vegetable  waste  products, 
and  adsorbed  toxic  organic  pollutants. 
Solids  may  be  inert,  slowly 
biodegradable  materials,  or  rapidly 
decomposable  substances.  Materials 
which  may  contribute  to  TSS  at  primary 
metals  facilities  include  sand, 
machining  waste  and  scrap,  particulate 
emissions,  coal,  coke,  fluxes,  slag,  dross, 
and  erosion  of  soils  from  imstabilized 
areas.  Part  2  application  data  for  TSS 
show  a  wide  range  of  0  to  1,220  mg/L 
for  the  composite  samples  with  a  mean 
value  of  162  mg/L  end  a  range  of  0  to 
6,300  mg/L  for  grab  samples  with  a 
mean  of  368  rag/L.  As  a  comparison, 
TSS  values  observed  under  NURP  for 
average  residential  or  commercial  site 
concentrations  were  239  mg/L. 

•  Mefa/s— These  results  were  highly 
variable  but  included  some  extremely 
high  values.  Due  to  the  wide  range  of 
metals  used  by  facilities  in  the  primary 
metals  Industry,  and  the 
correspondingly  large  number  of 


samplers  who  detected  metals  \d  their 
monitoring,  metals  are  considered  a 
pollutant  of  concern.  Due  to  the  wide 
variety  of  metals  detected  in  many 
samples,  another  concern  is  the 
potential  for  additive,  cumulative,  and 
synergistic  effects  that  these  metals  may 
have,  and  the  potential  for  toxic  effects 
on  receiving  waters. 

The  comparison  of  sampling  results 
for  metals  to  "Goldbook"  values 
indicates  that  storm  water  discharges 
originating  from  these  facilities  were 
substantially  higher  than  the  acute 
freshwater  criterion.  Although  In  some 
cases  average  values  are  heavily 
influenced  by  extreme  values,  the 
frequency  with  which  these  metals  were 
reported  in  storm  water  discharges  leads 
to  the  conclusion  that  metals  are  of 
concern.  Another  principal  concern  Is 
the  syneiglstic  and  additive  effects  that 
these  constituents  may  have  on  water 
quality.  When  taken  in  whole,  storm 
water  discharges  from  these  facilities  are 
often  a  complex  matrix  of  a  number  of 
metals,  suspended  solids,  and  other 
compounds. 


ABLE  F-4.  Comparison  of  Sampunq  Data  for  Selected  Parameters  Versus  NURP  Values,  Effluent 

Limitations  Guioeunes.  and  the  EPA  "Goldbook" 


PoMvit 


Sample  Type 


pH  (84J.) 

TSS 

OHAQreaM 

Aluminum 

Iron  

Lead 

Cadmium 

Coppar 

Zinc 

Ctwomlum  ...„ 
Nickel 


Mem 


Grab 


Comp 


7.07 

7.03 

10.3 

371 

162 

6300 

10.11 

4.95 

220 

4.8 

2.599 

60 

44 

31.44 

1060 

0.79 

0.189 

67 

0.074 

0.015 

3.7 

3.5 

2.28 

210 

6A 

6.59 

430 

5.053 

2.2 

396 

0.7 

0.75 

35 

Maximum 


Grab 


Comp 


10  J 
1200 

44 
21.4 
677 
5 
0.39 
140 
330 
124 

42 


MedUtfi 


Grab 


Comp 


7.3 

7.4 

72 

69 

2.1 

1 

1.4 

.83 

2.35 

1.965 

0.024 

0.015 

0 

0 

0.097 

0.068 

0.45 

0.43 

.008 

0 

0 

0 

"Gold- 
book"! 


NfA 


U/A 

nolaiH 

N/A 

N^A 

0.082  « 

0.0039" 

0.01 67  « 

0.0507  « 


1.4U 


Storm  water 
eflluerTt  Hmi- 

tatiorw 
guklelines 


Daily  max7 
30aay  avg. 


6-9 

N/A 

N/A 

2.0/1.0 

1.0A).6 

N/A 

U/A 

N/A 

N/A 

N/A 

0.2/0.1 


'Based  on  aquatk:  Nfe  criteria. 

"  ^*»«U»w«w  acuta  concaritratton  (aquatic  Ma)  at  hardrtess  of  100  m^  Toxtelty  decreases  as  hardness  Irwraasas. 

•uOM  ft  Graasa  aqualk:  Ma)  0.01  o*  the  towest  continuous  flow  964)our  LC50. 

•<' Varies  dapendino  on  chamkxU  spedatkm. 


NURP 


Avg.  cone 


N/A 

239 

N/A 

N/A 

N/A 

0238 

N/A 

0.053 

0.353 

N/A 

N/A 
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3.  Options  for  Controlling  Pollutants. 

There  are  five  main  areas  of  concern 
related  to  primary  metals  facilities. 
These  are  raw  material  storage  and 
handling:  waste  material  storage, 
handling,  and  disposal;  furnace,  oven, 
and  related  pollution  control  activities: 
rolling,  extruding,  casting,  and  finishing 
operations;  plant  yards;  and  illicit 
connections. 

Table  F-5  summarizes  the  primary 
sources  of  pollution  in  each  of  these 
categories  and  potential  Best 
Management  Practices  (BMPs) 
associated  with  each. 

Table  F-5.— Potential  Best  Man- 
agement PRACTtCES  FOR  SOURCES 
Within  the  Primary  Metals  In- 
dustry 


Source 


Metal  product  stored 
0(jtS4Ct6  Such  as 
foufxlry  returns, 
scrap  metal, 
turnings,  flr>es, 
ingots,  ban,  p«gs, 
wire. 


Outdoor  storage  or 
handling  of  fluxes. 


Storage  piles,  bins,  or 
material  harvjling  of 
coke  or  coal. 


Potentiat  t>est  man- 
agement practices 


Store  att  wastes  irv 
doors  or  in  sealed 
drums,  covered 
dumpsters,  etc. 
Minimize  raw  material 
storage  through  ef- 
fective inventory 
control. 

Minimize  mnon  from 
adjacent  properties 
and  stabilized 
areas  to  areas  with 
exposed  soil  with 
diversion  dikes, 
berms,  curtMr^, 
corKrete  pads,  etc. 

Store  fluxes  in  cov- 
ered hoppers,  sik>s, 
or  irxJoors  and  pro- 
tect from  wind- 
blown tosses. 

Stabilize  areas  sur- 
roundir>g  storage 
and  matenal  han-      I 
dlir>g  areas  and  es-  i 
tabiish  schedule  tor 
sweeping. 

Wtiere  possible  store 
coke  and  coal  , 

under  cover  or  in-     ' 
doors  arnj  protect 
from  wind-bk>wn 
kisses. 

Prevent  or  divert 
runon  from  adja- 
cent areas  witn 
swales,  dikes,  or 
curt>s. 

Minimize  quantities  of 
coke  or  coal  stored 
onsite  through  \m- 
plententation  of  ef- 
fective inventory 
control. 


Table  F-5.— Potentuu.  Best  Man- 
agement Practices  for  Sources 
Within  the  Primary  Metals  In- 
dustry—Continued 


Sourc* 


Storage  or  handling  of 
casting  sand. 


Vehicle  fueling  and 
maintenance. 

Outdoor  storage  tanks 
or  drums  of  gas, 
diesei,  kerosene,  kj- 
bricants,  solvents. 


Potential  best  rT«n- 
agament  practK^es 


Trap  pank»jlat8«  orfg- 
Inattng  In  coke  or 
coal  storage  or 
handHng  areas  with 
filter  fabric  fences, 
gravel  outtel  pro- 
tectkin,  sediment 
traps,  vegetated 
swaies,  txitfer 
strips  of  vegetatton, 
catch-basin  fUters. 
retentKx\/detention 
basins  or  equlva- 
lenl 

Store  raw  sand  In 
sitos,  covered  hop- 
pers, or  iTKkXNS 
wherwver  possible. 

Prevent  or  divert 
mnon  from  adja- 
cent areas  with 
swales,  dikes,  or 
curbs. 

Minimize  quantities  of 
sarxj  stored  onsite 
through  Implemerv 
tatton  of  effective 
inventory  control. 

Tarp  or  othenwise 
cover  piles. 

Trap  partk:uiates  orig- 
inating in  coke  or 
coal  storage  or 
harxJIing  areas  with 
filter  fabric  ferKSS, 
gravel  outlet  pro- 
tection, sediment 
traps,  vegetated 
swales,  buffer 
strips  of  vegetatton, 
catch-basin  filters, 
retenttorVdetenlion 
basins  or  equiva- 
lent. 

See  Part  VIII.  P. 

Store  tanks  and 
drums  Inside  when 
possible. 

Establish  regular  irt- 
spectton  of  aH 
tanks  ar>d  drums 
for  leaks,  spills, 
corrosion,  damage, 
etc. 

Utilize  effective  inverv 
tory  control  to  re- 
duce the  volunte  of 
chemicals  stored 
ortsite. 


Table  F-5.— Potential  Best  Man- 
agement Practices  for  Sources 
Within  the  Primary  Metals  In- 
DUSTHY--Continuecl 


Source 


Slag  or  dross  stored 
or  dtoposed  of  out- 
skle  in  piles  or 
drums. 


Fly  ash,  particulate 
emissions,  dust  col- 
lector sludges  and 
solids,  baghouse 
dust. 


Storage  ar>d  disposal 
of  waste  sarxj  or  re- 
fractory njt>ble  in 
piles  outside. 


Potential  best  man- 
agement practtoes 


Prevent  runon  to  and 
runoff  from  tank 
•nd  drum  storage 
areas.  provWe  ade- 
Quste  oonMrvnent 
tohoMapWsand 


Prepare  and  train 
emptoyaes  In  deal- 
ing wHh  spins  and 
leaks  property,  use 
dry  dean-up  meth- 
ods wtien  poesibie. 

CoNect  waste  waters 
used  for  granula- 
tton  of  slag— tf)ese 
are  notaitowed 
under  ttiis  section. 

Store  slag  arxj  dross 
Indoors,  under 
cover,  or  in  sealed 
contairters. 

Establish  regular  dis- 
posal of  slag  or 
dross  to  mirwnize 
quantities  stored 
and  harxlled  onsite. 

Minimize  oinon  to 
slag  storage  areas 
with  diverskxi 
dikes,  berms,  curb- 
ing, vegetated 
swales. 

Trap  parttouiates  orig- 
iruiting  In  slag  stor- 
age areas  with  filter 
fabric  ferx^es,  grav- 
el outlet  protectton, 
sed^nent  traps, 
vegetated  swaies, 
buff  er  strips  of 
vegetation,  catch- 
basin  filters,  reterv 
tiorVdetenlion  ba- 
sins or  equivalent. 

Store  aN  dusts  and 
stodges  indoors  to 
prevent  contact 
with  storm  water  or 
tosses  due  to  wirxj. 

Establish  regular  dis- 
posal schedule  to 
minimize  quantities 
of  polkitants  stored 
and  handled  onsite. 

Move  piles  urxier 
cover  or  tarps 
whenever  possible. 

Establish  regular  dis- 
posal schedule  to 
minimize  quantities 
stored  or^e. 

StatMlize  areas  of 
waste  product  stor- 
age and  perform 
regular  sweeping  of 
area. 
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Table  F-5.— Potential  Best  Man- 
agement Practices  for  Sources 
WmflN  THE  Primary  Metals  In- 
dustry—Cominued 


Source 


Scrap  procssatng  ac- 
tivitiee  (shradding 
etc.) 

Machining  wasti 
stored  outside  or 
exposed  to  skMrn 
water— flnee. 
turnings.  oN,  bor- 
ings, gates,  sprues, 
scalB. 


Ottsoieto  aquipmam 
storad  outside. 


MateriHloeeee  from 

handkig  aqulpmeni 
sudi  as  conveyors, 
trudts,  paMats,  hop- 
pers, ate. 


Potential  best  man- 
agernent  practeas 


See  Part  Vllt.N. 


Stora  aH  wastes  in- 
doors or  in  seated 
dnjnw,  covered 
dumpsters,  etc 

Stabilize  areas  of 
waste  product  stor- 
age and  pertorm 
regular  sweeping 
arxl  cleaning  otany 
raeidues 

Consider  using 
booms,  oii/water 
separators,  sand 
fHtars,  etc.  tor 
outfalls  drainirig 
areas  «ytiere  oil  is 
potentially  present 

Minimize  ruoon  from 
adjacent  properties 
and  stabilized 
areas  to  areas  wKh 
exposed  soil  «vlth 
diversion  dit(as, 
barms,  cufting. 
concrete  pads,  etc. 

Where  possit>ie,  dis- 
pose of  unused 
equipmer^  prop- 
erly, or  move  irv 
doors. 

Cover  obsolete 
equipment  v/ith  a 
taiporroof. 

Consider  using 
txxxns,  oil/water 
separators,  sand 
fitters,  etc.  for 
outfalls  drainir^ 
areas  where  oil  is 
poleritially  present 

Minimize  runoff  conv 
ing  into  contact 
with  old  equipment 
through  bemris, 
curbs,  or  place- 
ment on  acorx^ete 
pad. 

Schedule  frequent  in- 
spections of  equip- 
ment for  spills  or 
iealuige  of  fluids, 
oil,  or  fuel. 

Inspect  for  collection 
of  particulate  mat- 
tar  on  and  arourxl 
equipment  and 
dean.  Where  pos- 
sit>te  cover  these 
areas  to  prevent 
losses  to  wind  and 
precipitation. 


Table  F-5.— Potential  Best  Man-  •  Table  F-5.— Potential  Best  Man- 
agement Practices  for  Sources  <  agement  Practices  for  Sources 
Within  the  Primary  Metals  In-      Within  the  Primary  Metals  In- 


dustry—Continued 


DUSTRY— Continued 


Source 


Losses  dufVig  charg- 
ing of  colca  ovens 
or  simering  plants. 


Particulate  enDissions 
from  blast  furnaces, 
electric  arc  fur- 
naces, induction 
fumacas  and  fugi- 
tive emissions  from 
poorly  maintained 
or  malfunctioning 
twghouses,  scrub- 
t)ers,  electrostatic 
predpltErtors,  cy- 
clones. 


Storage  of  products 
oiMside  alter  paint- 

Ing.  piddlng,  or 
ctaarwtg  operations. 


Potential  best  mwv 
agement  practicas 


Store  pallets,  hop- 
pers, etc.  which 
have  residual  ma- 
tertaison  them 
under  cover,  wit) 
tarps,  orinetde. 

Cover  any  exposed 
areas  related  to 
furnace  charging 
material  harKJHng 
actlvltias. 

Stabilize  areas 
around  all  rrwterial 
handling  areas  and 
establish  regular, 
sweeping. 

Route  rurx)ff  from 
particulate  generat- 
irtg  operations  to 
sedinrtent  traps, 
vegeteted  swales, 
buffer  strips  of 
vegetation,  catch- 
t>asin  fUters,  reten- 
tion/detention ba- 
sins or  equivalent. 

Establish  schedute 
for  Inspection  and 
maintenance  of  ai 
pollution  control 
equipment— chedc 
for  any  particulate 
deposition  from 
leaks,  spills,  or  Im- 
proper operation  of 
equipment  arvJ 
remedy. 

Route  mnoff  from 
particulate  generat- 
ing operations  lo 
sedimer^  traps, 
vegetated  swatos, 
t>uffer  strips  of 
vegetation,  catcfv 
t>asin  filters,  reterv 
tion/detention  t>a-  . 
sins  or  equivalent 

Store  all  materials  in- 
side or  urxter  cover 
wtienever  possibto. 

Prevent  runon  to 
product  storage 
areas  through 
curt>s,  barms, 
dikes,  etc. 

Conskter  using 
booms,  oil/water 
separators,  sand 
filters,  etc.  for 
outfals  draining 
areas  wt>ere  oN  Is 
potentiaKy  preservt 


Source 


Casting  cooing  or 
■hakeoul  operations 
ei^KMed  to  predpi- 
tMon  or  wind. 


LandfUKr^  or  open  pit 
dteposal  of  wastes 
orwite. 

Losses  0^  particulate 
matter  from  machin- 
ing opera1k>ns 
(grirMiir>g,  drillir>g, 
boring,  cutting) 
through  depo^tkxi 
or  storage  of  prod- 
ucts outskte. 


Areas  of  the  facMty 
with  unstabHized 
soils  subject  to  ero- 

sk>n. 


Potential  best  man- 
agemem  practKes 


Remove  resklual 
chemk:als  from  irv 
tennediate  or  fin- 
ished products  be- 
fore storags  or 
transport  outskte. 

Pertotmall  pouring, 
coolir>g,  arxi  shake- 
Out  operations  ir>- 
doors  in  areas  with 
roof  vents  to  trap 
fugitive  partkxilate 
emisskxw 

Recyde  irtto  process 
as  much  casting 
sand  as  possit>te. 

See  Part  VIII. L. 


Store  all  intermediate 
and  finished  prod- 
ucts Inskto  or 
undercover. 


Cor«kler  using 
booms,  oii/water 
separators,  sand 
filters,  etc.  for 
outfalls  draining 
areas  where  oil  is 
potentially  present. 

Clean  products  of  re- 
sklual materiais  be- 
fore storage  out- 
skte. 

Stabilize  storage 
areas  and  establish 
sweeping  schedute. 

MwMmlzB  njnon  from 
adjacent  properties 
and  stabilized 
areas  to  areas  wiilh 
exposed  son  wHh 
diverskxi  dikes, 
berms,  vegetated 
swales,  etc. 

Stabilize  all  high  traf- 
fic areas  indudirtg 
all  vehkie  en- 
trances, exits,  toad- 
ing.  ur)k>adtng,  and 
vahKte  storage 


Condud  pertodic 
swooping  of  aM  traf- 

lc< 
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Table  F-5.— Potential  Best  Man- 
agement Practices  for  Sources 
Within  the  Primary  Metals  In- 
dustry—Continued 


Source 


Potential  best  man- 
agement practices 


Improper  connectioo 
of  floor,  sink,  or 
process  wastewater 
drains. 


Trap  sediment  origi- 
nating in 

unstabilized  areas 
with  fitter  fabric 
ferx^s,  gravel  out- 
let protection,  sedi- 
ment traps,  vege- 
tated swaies,  buffer 
strips  of  vegetation, 
catch-basin  fillers, 
retentiorVdetention 
basins  or  equiva- 
lent. 
Inspect  and  nnaintain 
all  BMPs  on  a  reg- 
ular basis. 
Provide  employee 
training  on  proper 
installation  and 
maintenance  of 
sediment  arxl  ero- 
sion controls. 
Inspect  and  test  all 
floor,  sink,  and 
process 

wastewater  drains 
for  proper  conr>ec- 
tk>n  to  sanitary 
sewer  and  rerrwve 
any  improper  con- 
nections to  stonn 
sewer  or  waters  of 
the  U.S. 


4.  Discharges  Covered  Under  This 
Section 

Storm  water  discharges  covered  by 
this  section  include  all  discharges 
where  precipitation  and  storm  water 
runoff  come  into  contact  with  industrial 
activity  including  such  things  as:  Raw 
materials,  intermediate  products, 
finished  products,  waste  products,  by- 
products, stored  materials,  plant 
buildings,  material  handling  equipment, 
and  fuels.  This  includes  storm  water 
discharges  from  haul  roads,  access 
roads,  industrial  plant  yards,  and  rail 
lines  used  or  traveled  by  carriers  of  raw 
materials,  manufactured  products,  waste 
materials,  or  by-products  created  by  the 
facility. 

This  section  does  not  cover  any 
discharge  subject  to  process  wastewater 
effluent  limitation  guidelines,  including 
storm  water  that  combines  with  process 
wastewater.  Storm  water  that  does  not 
come  into  contact  with  any  raw 
materials,  intermediate  products, 
finished  products,  waste  products,  by- 
products, stored  materials,  plant 
buildings,  material  handling  equipment, 
or  fuels. 


5.  Special  Conditions 

The  following  section  identifies 
special  conditions  that  are  applicable  to 
permittees  applying  for  coverage  under 
Part  XI.F.  of  today's  proposed  permit. 

a.  Prohibition  of  non-storm  water 
discharges.  This  section  requires 
primary  metals  facilities  to  certify  that 
certain  non-storm  water  discharges  are 
not  occurring  at  their  facilities.  A  list  of 
non-storm  water  discharges  that  are  not 
authorized  by  this  section  has  been 
identified.  These  discharges  are 
prohibited  due  to  the  likelihood  these 
discharges  will  contain  substantial 
pollutant  concentrations.  The  following 
non-storm  water  discharges  are  not 
authorized  by  this  section: 

•  Waste  discharges  to  floor  drains  or 
sinks  connected  to  the  facilities  storm 
sewer  or  storm  drainage  system. 

•  Water  originating  from  vehicle  and 
equipment  washing. 

•  Steam  cleaning  wastewater. 

•  Process  wastewater. 

•  Wash-water  originating  from 
cleaning  plant  floor  areas;  or  material 
receiving  areas. 

•  Wastewater  from  wet  scrubbers. 

•  Boiler  blowdown. 

•  Contact  or  noncontact  cooling 
water. 

•  Discharges  originating  from  dust 
control  spray  water. 

•  Discharges  from  oil/water 
separators  and  sumps. 

•  Discharges  originating  from  the 
cleaning  out  of  oil/water  separators  or 
sumps. 

•  Discharges  from  bermed  areas  with 
a  visible  oily  sheen  or  other  visible  signs 
of  contamination. 

•  Discharges  resulting  from  casting 
cleaning  or  casting  quench  operations. 

•  Discharges  from  slag  quench  or  slag 
rinsing  operations. 

•  Discharges  from  wet  sand 
reclamation  operations. 

The  operators  of  non-storm  water 
discharges  must  seek  coverage  under  a 
separate  NPDES  permit  if  discharging  to 
either  a  municipal  separate  storm  sewer 
system  or  to  waters  of  the  United  States. 
If  such  a  permit  has  been  issued,  a  copy 
of  the  NPDES  permit  must  be  attached 
to  the  applicant's  storm  water  pollution 
prevention  plan  (the  plan).  If  a  permit 
application  has  been  submitted  for  a 
non-storm  water  discharge,  a  copy  of  the 
application  must  be  attached  to  the 
plan. 

Facilities  that  have  prohibited 
discharges  identified  under  this  section 
and  which  discharge  to  a  sanitary  sewer 
system,  the  facility  operator  are  required 
to  notify  the  operator  of  the  sanitary 
sewer  system  in  writing.  The 
notification  should  be  attached  to  the 


plan.  Facilities  that  have  been  issued  an 
industrial  user  permit  under  the 
pretreatment  program  for  discharges 
prohibited  under  this  section,  a  copy  of 
the  permit  must  be  attached  to  the  plan. 
In  all  instances,  the  permit  applicant 
must  document  how  non-storm  water 
discharges  are  disposed  and  provide  the 
pertinent  documentation  of  that 
disposal  practice  within  the  plan. 

6.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  the  plan.  All  facilities 
covered  by  this  section  must  identify  a 
pollution  prevention  team,  prepare  a 
description  of  all  potential  pollutant 
sources  at  the  facility,  and  identify 
measures  and  controls  appropriate  for 
the  facility.  These  items  must  comply 
with  the  common  requirements 
described  in  Part  VI. C.  of  this  fact  sheet. 
In  addition  to  these  requirements, 
facilities  covered  by  Part  XI.F.  of  today's 
proposed  permit  must  provide  the 
following  additional  information  in 
their  pollution  prevention  plan. 

(1)  Description  of  potential  pollutant 
sources.  Facilities  must  identify  on  the 
site  map  the  location  of  any  and  all 
pollution  control  equipment  such  as 
baghouses,  wet  scrubbers,  electrostatic 
precipitators,  etc.  as  well  as  any 
uncontrolled  stack  emissions  which 
may  be  located  onsite.  The  map  should 
also  identify  the  outfalls  to  which  these 
areas  drain.  Due  to  the  hazardous  nature 
of  pollutants  generated  in  this  industry, 
and  the  potential  for  deposition  of 
particulate  matter  from  emissions,  these 
emissions  con  be  a  significant 
contributor  to  pollutants  at  a  facility  and 
should  be  identified. 

(2)  Measures  and  controls.  There  are 
typically  five  types  of  activity  and 
materials  present  at  facilities  in  the 
primary  metals  industry  with  potential 
impacts  on  storm  water  discharges. 
These  have  been  discussed  in  today's 
fact  sheet  and  include:  raw  materials 
storage  and  handling;  process  activities 
related  to  furnace  operations,  casting, 
rolling,  and  extruding;  waste  material 
storage,  handling,  and  disposal;  erosion 
from  unstabilized  plant  areas;  and  illicit 
discharges,  spills,  and  leaks.  Each  of 
these  areas  that  is  applicable  to  a  facility 
must  be  identified  in  the  pollution 
prevention  plan  and  evaluated  with 
regard  to  the  BMPs  discussed. 

(a)  Good  housekeeping — This  section 
requires  that  facilities  implement 
measures  to  limit  the  amount  of  spilled, 
settled,  and  leaked  materials  which  are 
washed  away  by  storm  water.  These 
materials  include  coal  dust  or  coke 
breeze,  metal  fines  from  finishing 
operations,  particulate  emissions  from 
furnaces  and  ovens,  as  well  as  dust  and 
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dirt  from  plant  yards.  In  paved  or  other 
impervious  areas  sweeping  is  an  easy 
and  effective  way  to  reduce  these 
pollutants.  Sweeping  frequency  should 
be  determined  based  on  the  rates  of 
accumulation  of  a  particular  material 
and  its'  potential  impact  on  storm  water 
discharges.  Where  significant 
particulates  are  generated  in 
unstabilized  areas  of  the  plant,  other 
measures  may  be  necessary. 

The  large  number  of  particulate 
generating  processes  and  the  makeup  of 
these  pollutants  makes  this  an 
especially  important  aspect  of  pollution 
prevention  at  many  facilities.  Permittees 
must  consider  the  storage  of  all  such 
products  under  roof,  in  silos  or  covered 
hoppers,  or  under  tarps  to  minimize 
exposure  of  particulates  to  precipitation 
and  wind-blown  losses. 

Unstabilized  areas  at  a  site  which  may 
be  related  to  material  handling  and 
storage  or  vehicle  and  equipment  traffic 
should  be  considered  for  paving.  These 
areas  can  build  up  significant  levels  of 
particulates  from  materials  and  material 
handling  as  well  as  soil  and  dust 
particles.  Paving  these  areas  allow  good 
housekeeping  measures  to  be  practiced 
and  make  spills  easier  to  clean  up. 

(b)  Source  controy*— Permittees  must 
consider  preventative  measures  to 
minimize  the  exposure  of  significant 
materials  to  storm  water.  Due  to  the 
large  volumes  of  materials  used  in  the 
primary  metals  industry,  they  are  a 
signifioint  potential  source  of  pollutants 
in  storm  water  discharges.  Storage  of  a 
wide  range  of  materials  outside  is 
common  among  many  facilities  and 
measures  should  be  taken  to  reduce  the 
potential  for  contamination  of  storm 
water. 

Measures  include  moving  materials 
inside,  under  roof  or  cover,  removing 
waste  materials  from  the  premises,  and 
establishing  scheduled  removal  of 
wastes  to  minimize  storage  onsite.  CXher 
measures  to  prevent  runoff  from 
contacting  materials  include  swales, 
berms.  dikes,  or  curbs  to  divert  runoff 
away  from  significant  materials  or 
processes. 

Source  controls  offer  the  most 
effective  way  to  reduce  pollutants  in 
storm  water  discharges  and  are 
generally  easier  to  implement  than 
treatment  measures. 

(c)  Preventive  maintenance — 
Facilities  must  incorporate  into  their 
plan  the  inspection  and  maintenance  of 
all  equipment  which  could  lead  to 
releases  of  pollutants.  This  includes  all 
particulate  emissions  control 
equipment,  storage  tanks  and  piping 
systems,  and  any  other  material 
handling  equipment  which  could  fail 
and  release  pollutants. 


All  particulate  pollution  control 
equipment  must  be  maintained  to 
operate  properly  and  effectively  to 
control  settling  of  particulate  matter. 
The  inspection  of  emissions  control  is 
particularly  important  as  hilures  may 
not  be  immediately  obvious  and  could 
lead  to  significant  releases  of  particulate 
matter.  Leaks  or  blockage  in  ducts, 
overflows  of  dust  collection  systems,  or 
mechanical  breakdown  of  scrubbers 
could  all  lead  to  heavy  particulate 
emission  which  can  be  easily  washed 
away  by  storm  water  discharges.  Other 
potential  losses  include  leaking  tanks  or 
valves  which  could  contain  a  variety  of 
acids,  solvents,  or  other  chemicals. 

(d)  Spill  prevention  and  response — 
There  are  no  additional  requirements 
beyond  those  described  in  Part  VI.C.  of 
this  fact  sheet. 

(e)  Inspections— Primary  metals 
facilities  are  required  to  conduct  self 
inspections  of  all  storage,  process,  and 
plant  yard  areas  at  least  once  per  month. 
These  inspections  will  allow  the 
effectiveness  of  the  pollution  prevention 
plan  to  be  monitored.  The  potential  for 
problems  which  could  affect  storm 
water  are  extremely  varied  and  can  have 
significant  impacts  over  a  short  time 
period.  These  inspections  are  necessary 
to  ensure  that  problems  are  identified 
and  remedied  as  quickly  as  possible. 
Points  of  particular  importance  include 
pollution  control  equipment,  material 
handling  areas,  and  waste  collection 
and  disposal  areas.  Tanks,  drums,  silos, 
bins,  and  hoppers  are  other  areas  of 
potential  concern. 

(f)  Employee  training— There  are  no 
additional  requirements  beyond  those 
described  in  Part  VI.C.  of  this  fact  sheet. 

(g)  Record  keeping  and  internal 
reporting  procedures — ^There  are  no 
additional  requirements  beyond  those 
described  in  Part  VI.C.  of  this  fact  sheet. 

(hj  Non-storm  water  discharges — 
There  are  no  additional  requirements 
beyond  those  described  in  Part  VI.C  of 
this  fact  sheet. 

(i)  Sediment  and  erosion  control — 
There  are  no  additional  requirements 
beyond  those  described  in  Part  VI.C.  of 
this  fact  sheet. 

0)  Management  of  runoff— Faalities 
shall  consider  implementation  of  a 
range  of  management  practices  to 
control  or  treat  storm  water  runoff. 
These  include  vegetative  buffer  strips  or 
swales,  filter  fences  and  other  types  of 
filters,  oil/water  separators,  and  all 
types  of  settling  basins  and  ponds. 
These  practices  allow  the  capture  of 
pollutants  from  storm  water  before  it 
leaves  the  site. 

Due  to  the  large  size  of  many  primary 
metals  facilities,  source  controls  may 
not  be  practical  In  some  cases,  it  may 


not  be  feasible  to  cover  or  otherwise 
protect  large  areas  of  material  storage  or 
exposed  plant  yards.  Deposition  of 
particulates  from  furnace  or  other 
process  emissions  may  be  relatively 
diffuse  over  a  large  area  of  the  facility, 
and  very  difficult  to  control.  In  these 
cases  management  practices  such  as 
settling  basins,  retention  or  detention 
ponds,  or  recycle  ponds  can  provide 
effective  treatment  of  runoff.  For  smaller 
areas,  filter  fabric,  booms,  or  other  types 
of  filters  may  be  appropriate.  In  areas 
where  oil  and  grease  is  a  concern,  oil/ 
water  separators  may  be  appropriate  and 
should  be  considered. 

b.  Comprehensive  site  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to  (1)  confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan,  (2) 
determine  the  effectiveness  of  the  plan, 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  the  permit. 
Comprehensive  site  compliance 
evaluations  should  be  conducted  at  least 
4  times  a  year.  The  individual  or 
individuals  that  will  conduct  the 
inspections  must  be  identified  in  the 
plan  and  should  be  members  of  the     ' 
pollution  prevention  team.  Inspection 
reports  must  be  retained  for  at  least  3 
years  after  the  date  that  the  j)ermit 
expires. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that  primary 
metals  facilities  may  reduce  the  level  of 
pollutants  in  storm  water  runoff  fitjm 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 
the  pollution  prevention  plan  and  to 
characterize  the  discharge  for  potential 
environmental  impacts,  the  proposed 
permit  requires  primary  metals  facilities 
to  collect  and  analyze  samples  of  their 
storm  water  discharges  for  the 
pollutants  listed  in  Table  F-6.  The 
pollutants  listed  in  Table  F-6  were 
found  to  be  above  benchmark  levels  for 
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a  significant  portion  of  the  primary 
metals  facilities  that  submitted 
quantitative  data  in  the  group 
application  process,  or  are  beUeved  to 
be  present  based  upon  the  description  of 
industrial  activities  and  significant 
materials  exposed.  Because  these 
pollutants  have  been  reported  at 
benchmark  levels  from  primary  metals 


facilities,  EPA  is  requiring  monitoring 
after  the  pollution  prevention  plan  has 
been  implemented  to  assess  the 
effectiveness  of  the  pollution  prevention 
plan  and  to  help  ensure  that  a  reduction 
of  pollutants  is  reaUzed. 

At  a  minimum,  storm  water 
discharges  from  primary  metals 
facilities  must  be  monitored  quarterly 


during  the  second  year  of  permit 
coverage.  At  the  end  of  the  second  year 
of  permit  coverage,  a  facility  must 
calculate  the  average  concentration  for 
each  parameter  listed  in  Table  F-6.  If 
the  permittee  collects  more  than  four 
samples  in  this  period,  then  they  must 
calculate  an  average  concentration  for 
each  pollutant  of  concern  for  all 
samples  analyzed. 


Table  F-6.— Industry  Monitoring  Requirements 


Pollutants  of  Concern 

^ . 

Nitrate*  Nitrite  NItroQen 

Total  Kjeldahi  Nitrogen  (TKN) „ ZZ 

Total  Recoverable  AJumlf>um  „ 

Total  Recoverable  Copper 

Total  Recoverable  Man9ar>ese  „ „ 

Total  Recoverable  Iron „ 

Amnionia 

Total  Recoverable  Zinc 

Pyrone  


Cut-olf  concentra- 
tion 


0.68  mg/L 

1.5  mgA. 

0.75  mg/L 

0.009  mg/L 

0.05  mgl. 

0.3  m^ 

0.0925  mg/L 

0,065  mg/L 

1.0000028  mg/L 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  F-6,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  F-6,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 

table  f-7.--schedule  of 
Monitoring 


Table  F-7.— Schedule  of 
Monitoring— Continued 


2nd  Year  of 
Permrt  Cov- 
erage. 


•  Conduct  quarterly  monitor- 
lr)g. 

•  Calculate  the  average 
concentration  for  all  pa- 
rameters analyzed  during 
this  period. 

•  If  average  concentration  Is 
greater  than  the  value  list- 
ed m  Table  F-6.  then 
quarterly  sampling  Is  re- 
quired durtng  the  fourth 
year  of  the  permit 


4th  Year  of 
Permit  Cov- 
erage. 


If  average  concentration  Is 
less  ttwi  or  equal  to  the 
value  listed  In  Table  F-6, 
then  no  further  sampllr>g  Is 
required  for  tiat  param- 
eter. 

CoTKfcjct  quarterly  monitor- 
big  for  any  parameter 
where  the  average  corv 
centratkxi  In  year  2  of  tf)e 
permit  Is  greater  than  the 
value  Hsted  In  Tabie  F-6. 
If  Industrial  activities  or  the 
pollution  prevention  plan 
have  been  altered  such 
ttmX  storm  water  (fis- 
charges  may  be  adversely 
affected,  quarterty  monitor- 
ing Is  required  for  al  pa- 
rameters of  concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

The  monitoring  cut  off  concentrations 
listed  in  Table  F-6  are  not  numerical 
effluent  limitations.  These  values 
represent  a  level  of  pollutant  discharge 
which  facilities  may  achieve  through 
the  implementation  of  pollution 
prevention  plans.  At  least  half  of  the 
facilities  which  submitted  Part  2  data, 
reported  concentrations  less  Uian  or 
equal  to  the  values  listed  in  Table  F-6. 


Facilities  that  achieve  average  discharge 
concentrations  which  are  less  than  or 
equal  to  the  values  in  Table  F-€  are  not 
relieved  from  the  pollution  prevention 
plan  requirements  or  any  otner 
requirements  of  the  permit. 

o.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facilities  that  do,  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G.  of 
the  pursuit  (Signatory  Requirements), 
that  material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products,  industrial 
machinery  or  operations,  significant 
materials  from  past  industrial  activity, 
or,  in  the  case  of  airports,  deicing 
activities,  that  are  located  in  areas  of  the 
facility  that  are  within  the  drainage  area 
of  the  outfall  are  not  presently  exposed 
to  storm  water  and  will  not  be  exposed 
to  storm  water  for  the  certification 
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period.  Such  certification  must  be 
retained  in  the  storm  water  pollution 
prevention  plan  and  submitted  to  EPA 
in  accordance  with  Part  VI.C  of  this 
permit 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  %vithin  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  .permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
eHluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfiall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 


discharge  substantially  identical 
effluent,  in  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  p)ercent)l  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  a  storm  water  discharge 
from  each  outfall  are  required  at 
primary  metals  facilities.  The  inspection 
must  be  of  a  grab  sample  collected  frt>m 
each  storm  water  outfalL  The 
examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
[>erformed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

EPA  believes  that  this  quidi  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  caimot  assess  the 


chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  cdso  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  stafTs 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

g.  Baseline  general  permit  variance. 
On  September  9, 1992.  and  September 
25. 1992.  EPA  published  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
or  several  parameters  for  discharges 
from  primary  metals  fadUties.  These 
notices  specifically  require  that  facilities 
with  storm  water  discharges  from 
primary  metals  facilities  are  required  to 
monitor  their  storm  water  discharges  for 
oil  and  grease,  chemical  oxygen 
demand,  total  suspended  solids,  pH, 
acute  whole  effluent  toxicity,  total 
recoverable  lead,  total  recoverable 
cadmium,  total  recoverable  copper,  total 
recoverable  arsenic,  total  recoverable 
chromium,  and  any  pollutant  limited  in 
an  effluent  guideline  to  which  the 
facility  is  subject.  Today's  proposed 
permit  contains  fewer  monitoring 
requirements.  EPA  requests  comment 
upon  the  difference  between  the 
monitoring  requirements  set  out  for 
primary  metals  facilities  in  the 
September  1992  General  Permits  and 
those  required  in  today's  proposed 
permit. 

8.  Alternative  Monitoring  Requirements 

In  addition,  EPA  requests  comments 
on  the  following  monitoring  and 
reporting  requirements  in  lieu  of  those 
listed  in  part  XI.F.  of  today's  proposed 
permit 

a.  Semiannual  monitoring 
requirements.  During  the  period 
beginning  on  the  effective  date  and 
lasting  through  the  expiration  date  of 
this  permit,  permittees  with  facilities 
identified  in  paragraphs  XI.F.8.a.(l) 
through  XI.F.8.a.(2)  must  monitor  those 
storm  water  discharges  identified  below 
at  least  semiannually  (2  times  per  year) 
except  as  provided  in  VI.C.3.  (Sampling 
Waiver).  VLC4.  (Representative 


61236 


Federal  Register  /  Vol.  58.  No.  222  /  Friday.  November  19,  1993  /  Notices 


Discharge),  and  XI.F.8.d.  (Toxicity 
Testing).  Permittees  with  facilities 
identified  in  parts  XI.F.8.a.(l)  tlirough 
XI.F.8.a.(3)  (below)  must  report  in 
accordance  with  part  VI.B.  of  the  permit 
(Reporting:  Where  to  Submit)  and 
paragraph  XI.F.B.c.  (Reporting:  When  to 
Submit).  In  addition  to  the  parameters 
listed  below,  the  permittee  shall  provide 
the  date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 

(1)  Facihties  with  storm  water 
discharges  associated  with  industrial 
activity  classified  as  SIC  33  (Primary 
Metals  Industry)  are  required  to  monitor 
such  storm  water  that  is  discharged 
firom  the  faciUty  for:  oil  and  grease  (mg/ 
L);  TSS  (mg/L);  pH  (s.u.);  acute  whole 
effluent  toxicity;  and  any  pollutant 
hmited  in  an  effluent  guideline  to 
which  the  facility  is  subject. 

(2)  A  facility  which  observes  no 
statistically  significant  mortality  in  a 
Whole  Effluent  Toxicity  test  for  100 
percent  effluent  (nmoff)  in  four 
consecutive  samples  (2  years)  may  cease 
monitoring  for  Whole  Effluent  Toxicity 
as  well  as  any  pollutants  limited  in  an 
effluent  guideline  to  which  the  facility 
is  subject,  for  the  remainder  of  the  term 
of  the  permit. 

(5)  Facilities  that  are  classified  as  SIC 
33  only  because  they  manufacture  pure 
silicon  and/or  semicondudor  grade 
silicon  are  not  required  to  monitor  for 
acute  whole  effluent  toxicity,  but  must 
monitor  for  other  parameters  listed 
under  paragraph  XI.F.8.a.(l)  above. 

b.  Sample  type.  All  sampling  to  be 
performed  will  be  taken  by  grab 
samples.  All  such  samples  shall  be 
collected  from  the  discharge  resulting 
from  a  storm  event  that  is  greater  than 
0.1  inches  in  magnitude  and  that  occurs 
at  least  72  hours  from  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grab  sample 
shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 

a  grab  sample  during  the  first  30 
minutes  was  impracticable. 

c.  Reporting:  when  to  submit. 
Permittees  that  are  required  to  conduct 
sampling  pursuant  to  Part  XI.F.8.a.  of 
this  section  shall  monitor  samples 


collected  during  the  sampling  period 
running  from  March  to  August  and 
during  the  sampling  period  running 
from  September  to  February.  Such 
permittees  shall  submit  monitoring 
results  obtained  during  the  reporting 
period  running  from  April  to  March  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  28th  day 
of  the  following  April.  A  separate 
Discharge  Monitoring  Report  Form  is 
required  for  each  event  sampling  period. 
The  first  report  may  include  less  than  12 
months  of  information. 
d.  Toxicity  testing 

(1)  Test  Procedures 

(a)  The  permittee  shall  conduct  acute 
24-hour  static  toxicity  tests  on  both  an 
appropriate  invertebrate  and  an 
appropriate  fish  (vertebrate)  test  species 
(EPA/600/4-9G-027  Rev.  9/91.  Section 
6.1).  Freshwater  species  must  be  used 
for  discharges  to  freshwater  bodies.  Due 
to  the  nonsaline  nature  of  rainwater, 
freshwater  should  also  be  used  for 
discharges  to  estuarine,  marine,  or  other 
naturally  saline  waterbodies. 

(b)  All  test  organisms,  procedures  and 
quality  assurance  criteria  used  shall  be 
in  accordance  with  "Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  to  Freshwater  and  Marine 
Organisms,"  EPA/600/4-90/027,  or  the 
most  current  edition.  The  control  water 
used  will  be  moderately  hard  water  as 
described  in  EPA/600/4-90/027,  Table 
6,  or  the  most  ciurent  edition. 

(c)  Tests  shall  be  conducted  annually 
(once  per  year)  on  a  grab  sample  of  the 
discharge.  Test  shall  be  conducted  using 
100  percent  effluent  (no  dilution)  and  a 
control  consisting  of  synthetic  dilution 
water.  Results  of  all  tests  conducted 
with  any  species  shall  be  reported 
according  to  EPA/600/4-90-27  (or  the 
most  current  edition).  Section  12, 
Report  Preparation,  and  the  report 
submitted  to  EPA  with  the  Discharge 
Monitoring  Reports  (DMRs).  On  the 
DMR,  the  permittee  shall  report  "0"  if 
there  is  no  statistical  difference  between 
the  control  mortality  and  the  effluent 
mortality  for  each  dilution.  If  there  is 
statistical  difference  (exhibits  toxicity), 
the  permittee  shall  report  "1"  on  the 
DMR. 

(2)  If  acute  whole  effluent  toxicity 
(statistically  significant  difference 
between  the  100  percent  dilution  and 
the  control)  is  detected  in  the  storm 
water  discharges,  the  permittee  shall 
review  the  storm  water  pollution 
prevention  plan  and  make  appropriate 
modifications  to  assist  in  identifying  the 
sources  of  toxicity  and  to  reduce  the 
toxicity  of  their  storm  water  discharges. 
A  simunary  of  the  review  and  the 


resulting  modifications  shall  be 
provided  in  the  plan. 

G.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  Fmm  Metal 
h4ining  (Ore  Mining  and  Dressing}^^ 
Facilities 

On  November  16, 1990  (55  FR  47990). 
the  U.S.  Environmental  Protection 
Agency  (EPA)  promulgated  the 
regulatory  definition  of  "storm  water 
discharges  associated  with  industrial 
activity."  This  definition  included  point 
source  discharges  of  storm  water  from 
eleven  major  categories  of  facilities, 
including:  "(i)  faciUties  subject  to  storm 
water  effluent  limitations  guidelines, 
new  source  performance  standards,  or 
toxic  pollutant  effluent  standards  under 
40  CFR  subchapter  N  *  *  *  ."  and 

(iii)  facilities  classified  as 

Standard  Industrial  Classifications  10 
through  14  (metal  mining  industry) 
including  active  or  inactive  mining 
operations  (except  for  areas  of  coal 
mining  operations  no  longer  meeting  the 
definition  of  a  reclamation  area  under 
40  CFR  434.1 1(1)  because  the 
performance  bond  issued  to  the  facility 
by  the  appropriate  SMCRA  authority 
has  been  released,  or  except  for  areas  of 
noncoal  mining  operations  which  have 
been  released  from  applicable  State  or 
Federal  reclamation  requirements  after 
December  17, 1990)  and  oil  and  gas 
exploration,  production,  processing,  or 
treatment  operations,  or  that  has  come 
into  contact  with,  any  overburden,  raw 
material,  intermediate  products, 
finished  products,  by-products  or  waste 
products  located  on  the  site  of  such 
operations." 

This  section  of  today's  proposed 
general  permit  only  applies  to  the 
portions  of  categories  (i)  and  (iii) 
identified  by  40  CFR  part  440  and 
Standard  Industrial  Classification  (SIC) 
code  10,  metal  mining.  SIC  code  10 
includes  establishments  primarily 
engaged  in  mining,  developing  mines, 
or  exploring  for  metallic  minerals  (ores). 
This  group  also  includes  all  ore  dressing 
and  beneficiating  operations,  whether 
performed  at  mills  operated  in 
conjunction  with  the  mines  served  or  at 
mills,  such  as  custom  mills,  operated 
separately.  Common  activities  at  these 
mills  include:  crushing,  grinding,  and 
separation  by  gravity  concentration, 
magnetic  separation,  electrostatic 
separation,  flotation,  or  leaching.64  The 

"For  the  purposes  of  this  part  of  the  fact  shert. 
the  tenn  •'meul  mining"  Includes  all  ore  mining 
and/or  dressing  and  beneficiating  operations, 
whether  perfbnned  at  mills  operated  in  conjunction 
wilh  the  mines  served  or  at  mills,  such  as  custom 
mills,  operated  separately. 

"For  more  information  on  metal  mines/mills  see 
EPA,  Effluent  Guidelines  Division.  November  1982. 
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following  is  a  listing  of  the  types  of 
mining/milling  facilities  that  are 
covered  under  SIC  code  10: 

•  Iron  Ores  (SIC  Code  1011); 

•  Copper  Ores  (SIC  Code  1021): 

•  Lead  and  Zinc  Ores  (SIC  Code 
1031): 

•  Gold  Ores  (SIC  Code  1041); 

•  Silver  Ores  (SIC  Code  1044): 

•  Ferroalloy  Ores.  Except  Vanadium 
(SIC  Code  1061): 

•  Metal  Mining  Services  (SIC  Code 
1081); 

•  Uranium-Radium-Vanadium  Ores 
(SIC  Code  1094):  and 

•  Miscellaneous  Metal  Ores,  Not 
Elsewhere  Classified  (SIC  Code  1099). 

This  section  does  not  cover  any 
discharge  subject  to  effluent  limitation 
guidelines,  including  storm  water  that 
combines  with  process  wastewater  and 
mine  drainage.  Storm  water  that  does 
not  come  into  contact  with  any 
overburden,  raw  material,  intermediate 
product,  finished  product,  by-product, 
or  waste  product  located  on  the  site  of 
the  operation  is  not  subject  to 
permitting  under  this  section  according 
to  section  402(l)(2)  of  the  Clean  Water 
Act.  This  section  also  does  not  apply  to 
discharges  from  sites  on  Federal  lands 
on  which  a  claim  has  been  established 
under  the  General  Mining  Laws  but 
where  no  mining  activities  have  been 
undertaken  other  than  nominal  claim- 
holding  activities  required  by  the 
Mining  Law  and  applicable  regulations. 


This  section  is  applicable  to  all 
phases  of  mining  operations,  whether 
active  or  inactive,  as  long  as  there  is 
exposure  to  significant  materials.  This 
includes  land  disturbance  activities 
such  as  the  expansion  of  current 
extraction  sites,  active  and  inactive 
mining  stages,  and  reclamation 
activities. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facilitv- 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 


with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Industrial  Profile 

There  are  typically  three  phases  to  a 
mining  operation:  the  exploration  and 
construction  phase:  the  active  phase: 
and  the  reclamation  phase.  The 
exploration  and  construction  phase 
entails  exploration  and  a  certain  amount 
of  land  disturbance  to  determine  the 
financial  viability  of  a  site.  Construction 
includes  building  of  site  access  roads, 
and  removal  of  overburden  and  waste 
rock  to  expose  minable  ore.  These  land- 
disturbing  activities  are  significant 
potential  sources  of  storm  water 
contaminants.  The  active  phase 
includes  each  step  from  extraction 
through  production  of  a  saleable 
product.  The  active  phase  may  include 
periods  of  inactivity  due  to  the  seasonal 
nature  of  these  metal  mining  activities. 
The  final  phase  of  reclamation  is 
intended  to  return  the  land  to  its  pre- 
mining  state. 

Because  of  the  land-disturbing  nature 
of  the  ore  mining  and  dressing  industry, 
contaminants  of  concern  generated  by 
industrial  activities  in  this  industry 
include  total  suspended  solids  (TSis), 
total  dissolved  solids  (TDS).  tumidity. 
pH,  and  heavy  metals.  Table  G-1  lists 
potential  pollutant  source  activities,  and 
related  pollutants  associated  with  ore 
mining  and  dressing  facilities. 


Table  G-1  .—Activities,  Pollutant  Sources,  and  Pollutants 


Activity 


Site  Preparation 


Mineral  Extraction 

Berieficiation  Activities 


Other  Activities 


Equipment^ehide  Maintenarwe 


PoUutant  source 

Road  Ccmstruction 

Removal  ol  Overtxjfden 

Removal  at  waste  rock  to  expose ,the  metal  ... 

Blasting  activities 

Milling  

Flotation 

Gravity  Concentration 

Amalgamabon 

Waste  Rock  Storage  

Raw  Material  Loading  :. 

Processing  materials  untoading  

Rctw  or  Waste  Material  Trzinsportation  

Sedimentation  pond  upsets 

Sedimentaton  pond  sludge  removal  and  dis- 
posal. 

Air  emission  control  device  cleaning 

Fueling  activities  ._ 

Parts  cleaning „ 

Waste  disposal  of  oily  rags,  oil  and  gas  filters, 
batteries,  coolants,  degreasers. 


PoUutant 


Oust,  TSS,  TDS,  turbidity. 

Dust  TSS.  TDS.  turbidity. 

Dust.  TSS.  TDS,  turtoidrty. 

Dust.  TSS,  nitrate/nitnte. 

Dust.  TSS,  TDS,  pH,  turt)idrty.  fines,  heavy 

metals. 
Dust,  TSS,  TDS,  pH,  turt)idity,  fines,  cfiemical 

reagents,  acids,  heavy  metals. 
TSS,  TDS,  pH.  turbidity,  heavy  metals 
Dust,  TSS,  TDS,  pH.  tuft>idity.  heavy  metals. 

mercury. 
Dust  TSS.  TDS,  turbidity.  pH,  heavy  metals. 
Dust  TSS.  TDS.  turtmJity,  heavy  metals. 
Diesel  fuel,  on.  gasoline,  chemicai  reagents. 
Oust  TSS,  TDS,  tuitNdity.  heavy  metals. 
TSS,  TDS,  tutiidity,  pH,  heavy  metals. 
Dust,  TSS,  TDS,  turtMdity,  pH,  heavy  metals. 


Dust  TSS,  TDS,  turbidity. 
Diesel  fuel,  gasoline,  oil. 
Solvents,    oil,    heavy    metals, 

wastes. 
Oil.  heavy  metals,  solvents,  ackls. 


acKVaAcaUne 


"Development  Doctunent  for  Efiluent  Limitatioiu 
Guidelines  and  Standards  for  the  Ore  Mining  and 
Dressing  Point  Source  Category."  EPA  440/1-B2/ 
061. 
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Table  G-1.— AcrivmES,  Pollutant  Sources,  and  Pollutants— Continued 


Activity 


Redamalion  Activiiies 


PoOulant  source 


Fluid  replacefnent  induding  hydraulic  fluid,  oil, 
transmission  flmd,  radiator  fluids,  and 
grease. 

Site  preparation  tor  statjihzation 


PoHutant 


Oil.  arsenic,  lead,  cadmium,  chromium,  ben- 
zene. TCA.  TCE.  PAHs.  solvents. 

Dust.  TSS  TDS,  turt)idity.  heavy  metals. 


tor^Sf^e  a^r^Dr^'fetSI^'^Sfe;,?^  %^ Si^^^ot^^^^J^ZS^^. '"  ''""*"'  ^"^^  ^^^^  ^  '^'^'^ 


Industrial  activities,  significant 
materials,  and  material  management 
practices  associated  with  ore  mining 
and  dressing  methods  are  typically 
similar,  varying  only  in  the  type  of  rock 
being  mined.  Examples  of  mineral 
commodities  obtained  from  ore  mining 
and  dressing  facilities  include:  Iron; 
copper;  lead;  zinc;  gold;  silver,  ferroally 
ores  such  as  molybdenum,  manganese, 
chromium,  cobalt,  nickel,  and  tungsten; 
uranium;  radium;  vanadium;  aluminum; 
antimony;  bauxite;  platinum;  tin;  and 
titanium.  Industrial  activities  include. 
"•  •  •  but  [are]  not  limited  to.  storm 
water  discharges  from  industrial  plant 
yards;  immediate  access  roads  and  rail 
lines  used  or  traveled  by  carriers  of  raw 
materials,  manufactured  products,  waste 
material,  or  by-products  used  or  created 
by  the  facility;  material  handling  sites; 
refuse  sites;  sites  used  for  the 
application  or  disposal  of  process 
wastewaters  (as  defined  at  40  CFR  part 
401);  sites  used  for  the  storage  and 
maintenance  of  material  handling 
^uipment;  sites  used  for  residual 
treatment,  storage,  or  disposal;  shipping 
and  receiving  areas;  manufacturing 
buildings;  storage  areas  (including  tank 
farms)  for  raw  materials  and 
intermediate  and  finished  materials;  and 
areas  where  industrial  activity  has  taken 
place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water"  (40  CFR  122.26(b)(14)). 
The  most  common  industrial  activities 
at  metallic  mine  sites  include  extraction 
of  the  metal,  material  crushing,  and 
product  separation.  While  all  of  these 
industrial  activities  can  occur  at  metal 
mines,  storm  water  discharges  from 
some  of  the  areas  listed  cannot  be 
covered  by  this  permit  (see  Part  Vin.G.4. 
Discharges  Covered  Under  This 
Section). 

Significant  materials  include,  "•  •  • 
but  lare)  not  limited  to:  raw  materials, 
fuels,  materials  such  as  solvents, 
detergents,  and  plastic  pellets;  finished 
materials  such  as  metallic  products; 
*  *  *  hazardous  substances  designated 
under  Section  101(14)  of  CERCLA;  any 
chemical  facilities  required  to  report 
pursuant  to  Section  313  of  title  III  of 
SARA;  fertilizers;  pesticides;  and  waste 
products  such  as  ashes,  slag,  and  sludge 


that  have  the  potential  to  be  released 
with  storm  water  discharge"  (40  CFR 
122.26(b)(12)).  Significant  materials 
commonly  found  at  mining  facilities 
include:  Overburden;  waste  rock;  sub- 
ore  piles;  tailings;  petroleum-based 
products;  solvents  and  detergents; 
manufactured  products;  and  other  waste 
materials. 

Materials  management  practices  are 
defined  as  those  practices  employed  to 
diminish  contact  by  significant 
materials  with  precipitation  and  storm 
water  runon,  or  practices  utilized  to 
reduce  the  oHisite  discharge  of 
contaminants.  To  this  end,  sediment 
ponds,  discharge  diversion  techniques, 
as  well  as  methods  of  dispersion,  are 
used  to  minimize  impacts  of  significant 
materials  on  storm  water.  For  mine  sites 
requiring  additional  sources  of  water  for 
processing  operations,  rainfall  events  as 
well  as  storm  water  runon  will  be 
managed  for  use  in  dust  suppression, 
processing,  and  washing  activities. 
Many  mine  sites  are  already  equipped 
with  sedimentation  ponds  and  other 
established  process  wastewater 
treatment  methods  in  order  to  meet 
effluent  Hmitation  guidelines. 
Additional  storm  water  management 
practices  used  at  mineral  mining 
facilities  include:  discharge  diversions; 
drainage/storm  water  conveyances; 
runoff  dispersion;  sediment  control  and 
collection  practices;  vegetation/soil 
stabilization;  capping  contaminated 
sources;  and  treatment. 

Metals  are  recovered  by  three  basic 
extraction  techniques:  surface  mining; 
underground  mining;  and  placer 
mining.  Each  type  of  extraction  method 
may  be  followed  by  varying  methods  of 
beneficiation  and  processing.  Presented 
below  are  brief  descriptions  of  the 
industrial  activities,  significant 
materials,  and  materials  management 
practices  associated  with  these  four 
extraction  processes  and  associated 
beneficiation  activities.  Due  to 
similarities  in  mining  operations  for 
many  of  the  minerals  vtnthin  this  sector, 
industrial  activities,  significant 
materials,  and  materials  management 
practices  are  fairly  uniform  across  this 
sector.  Unique  practices  are  noted. 


a.  Surface  mining.  Many  mining 
facilities  access  metal  deposits  using 
surface  extraction  techniques  such  as 
strip  mining,  open-pit,  open-cut,  and 
Of>en-cast.  Surface  mining  is  more 
economical  than  underground 
especially  when  the  ore  body  is  large 
and  near  the  surface. 

(1)  Industrial  activities.  Extraction 
activities  include  removal  of  overburden 
and  waste  rock  to  access  metal  deposits. 
These  land-disturbing  activities  generate 
piles  of  topsoil  and  other  overburden  as 
well  as  waste  rock,  which  are  typically 
stored  beside,  or  within,  the  pit  or 
quarry.  In  addition,  land  disturbance, 
drilling,  blasting,  stripping,  and 
materials  handling  activities  create  large 
cmounts  of  dust  that  are  either 
dispersed  by  local  wind  pwttems  or 
collected  in  air  pollution  control 
mechanisms.  At  closure,  overburden 
and  waste  rock  may  or  may  not  be  used 
to  reclaim  the  pit  or  quarry  depending 
on  Federal,  State,  and  local 
requirements.  In  addition,  access  roads 
and  rail  spurs,  and  associated  loading 
and  unloading  areas,  are  found  onsite. 

Following  extraction,  the  mined 
materials  may  be  transferred  to  a  nearby 
beneficiation/proc-essing  facility.  At  an 
ore  beneficiation  facility,  the  valuable 
metals  are  separated  from  the  less 
valuable  rock  to  yield  a  produce  which 
is  higher  in  metal  content.  To 
accomplish  this,  the  ore  must  be 
crushed  and  ground  small  enough  so 
that  each  particle  contains  mostly  the 
mineral  to  be  recovered  or  mostly  the 
less  valuable,  or  gangue,  material. 
Valuable  minerals  are  separated  from 
the  gangue  by  gravity  concentration, 
magnetic  separation,  electrostatic 
separation,  flotation,  and  leaching. 

(2)  Significant  materials.  Significant 
materials  generated  by  most  extraction 
activities  at  surface  mines  include 
overburden  piles,  waste  rock  piles,  ore 
and  subore  piles,  and  materials  spilled 
from  loading  and  unloading  activities. 
Other  exposed  materials  that  can  be 
generated  at  these  types  of  operations 
(as  well  as  other  metal  mines),  include: 
tailings  from  flotation  and  other 
separation  stages;  soils  impacted  by 
fugitive  dust  emissions;  settling  ponds 
that  receive  process  wastewaters; 
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dredged  sediment  disposal  areas;  as 
well  as  raw  material  and  product 
storage.  Dust  and  particulate  matter 
collected  in  air  pollution  control 
mechanisms  may  also  be  disposed  of  in 
onsite  waste  piles. 

(3)  Materials  management  practices. 
Materials  management  practices  at 
surface  mines  are  typically  desigi^  to 
control  dust  emissions  and  soil  erosion 
from  extraction  activities,  and  offsite 
transport  of  significant  materials. 
Settling  ponds  and  impoundments  are 
commonly  used  to  reduce  total 
suspended  solids  (TSS),  total  dissolved 
solids  (TDS),  and  other  contaminants  in 
process  generated  wastewaters.  These 
controls  may  also  be  used  to  manage 
storm  water  runoff  and  runon  with 
potentially  few  alterations  to  onsite 
drainage  systems.  Few  sampling 
bcilities  indicated  the  presence  of 
traditional  BMPs.  Only  29  percent  of  the 
sampling  facilities  have  ponds  or 
impoundments  as  a  storm  water  control. 

Tailings  impoundments  are  used  to 
manage  tailings  generated  at  facilities 
engaged  in  flotation  or  heavy  media 
separation  operations.  These 
impoundments  are  used  to  manage 
beneficiation/processing  wastewaters 
generated  at  the  facility  and  may  also  be 
used  to  manage  storm  water  runoff. 

b.  Underground  mining.  Underground 
mining  techniques  are  used  to  access 
metals  located  too  far  underground  to 
access  economically  from  the  surface. 
Though  tj'pically  a  more  expensive  form 
of  extraction,  advantages  to 
underground  mining  operations  include 
year-round  operation,  less  noise 
(applicable  to  facilities  located  near 
residential  areas),  and  less  surface  land 
distmbance.  The  two  main  underground 
mining  methods  are  stoping  and  caving. 
Both  of  these  methods  can  be  used  in 
several  variations  depending  on  the 
characteristics  of  the  ore  body.  Common 
stoping  methods  include  cut-and-fill, 
square  cut  (timbered),  shrinkage,  and 
open.  Caving  methods  include 
undercut,  block,  and  sub-level. 
Underground  mining  is  usually 
independent  of  surface  mining,  but 
sometimes  proceeds  or  follows  it. 
Tungsten,  gold,  lead,  and  zinc  are  some 
of  the  metals  extracted  using  caving. 

(1)  Industrial  activities/significant 
materials.  Industrial  activities  that  may 
be  associated  with  storm  water 
discharges  include:  loading/unloading 
activities;  haul  roads;  products  and 
materials  storage;  waste  piles;  and 
processing  activities.  Exposed  materials 
associated  with  surface  beneficiation 
and  processing  facilities  at  underground 
mines  are  similar  to  those  associated 
with  surface  mining  facilities. 


(2)  Materials  management  pmctices. 
Materials  management  practices  for 
significant  materials  at  the  surface  of 
underground  raining  facilities  are 
similar  to  thorn  materials  management 
practices  used  at  surface  mining 
operations.  However,  waste  rock  or  mill 
tailings  are  in  some  cases  being  returned 
to  the  mine  as  fill  for  the  mined-out 
areas  or  may  be  directed  to  a  disposal 
basin. 

c.  Placer  mining.  Placer  mining  is 
used  to  mine  alluvial  sands  and  gravels 
containing  valuable  metallic  minerals. 
Placer  deposits  are  usually  mined 
exclusively  for  gold  material  but  smaller 
amounts  of  platinum,  tin,  and  tungsten 
may  also  be  recovered.  There  are  three 
maia  placer  mining  techniques 
including  dredging,  hydraulicking,  and 
open  cut. 

(1)  Industrial  activities.  The  industrial 
activities  at  dredging  plaoer  mines 
excavate  underwater  gold  deposits  by 
bucketline,  dragline,  or  by  suction,  llie 
excavation  devices  dig,  wash,  and 
screen  gold  values  which  are  then 
recovered  using  gravity  concentration 
methods.  Hydraulicking  placer  mines 
characteristically  use  high  pressure 
water  jets  to  excavate  vaiue-laden  gravel 
banks.  The  most  commonly  used  placer 
mining  extraction  method  is  the  open 
cut.  It  involves  stripping  away  topsoil 
and  overburden  to  expose  the  auriferous 
gravels.  The  gold  bearing  gravels  are 
excavated  in  sections  and  pushed  to  a 
placer  wash  plant  for  processing. 
Gravitational  concentration  is  the 
common  beneficiating  technique  at 
placer  mines. 

(2)  Significant  materials.  Significant 
materials  generated  at  placer  operations 
include  overburden,  mine  development 
rock.  ore.  sub-ore  piles,  mine  waste 
dumps,  tailings  ponds  and  piles. 
Potential  natural  constituents  include 
mercury,  arsenic,  bismuth,  antimony, 
thallium,  pyrite,  and  pyrrbotite.  After 
settling,  the  liquid  portion  of  the  slurry 
is  returned  to  the  mill  as  process  water 
and  the  remaining  slurried  waste  is 
pumped  to  tailings.  In  placer  operations, 
however,  tailings  are  disposed  of  in 
streams  or  on  land. 

(3)  Materials  management  practices. 
Settling  ponds  are  used  to  manage 
process  wastewaters  and  are  in  some 
cases  beii^  used  to  manage 
contaminated  storm  water  runofl.  Few 
materials  management  practices  were 
indicated  in  the  part  1  group 
applications. 

a.  Inactive  mine  sites.  Inactive  ore 
mining  and  dressing  operations  are 
those  where  industrial  activities  are  no 
longer  occurring.  When  active,  mineral 
extraction  could  have  occurred  from 
surface  mines,  solution  mines,  placer 


ofterations,  or  underground  mines. 
These  sites  are  included  in  this  section 
because  significant  materials  may 
remain  onsite.  These  materials,  if 
exposed,  are  potential  sources  of  storm 
water  contamination.  Until  an  inactive 
metals  mine  andyor  beneficiation 
operation  has  been  reclaimed  under 
applicable  State  or  Federal  laws  after 
Etecember  17, 1990,  the  site  is 
considered  associated  with  an 
"industrial  activity"  and  is  subject  to 
the  conditions  of  this  section.  Due  to  the 
seasonal  nature  of  this  industry,  mine 
sites  can  become  temporarily  inactive 
for  extended  {>eriods  of  time. 
Temporarily  inactive  sites  are  not 
viewed  the  same  as  permanently 
inactive  sites. 

2.  Pollutants  Found  in  Storm  Water 
Discharges  From  Metal  Mining 

The  volume  of  storm  water  discharges 
and  the  type  and  concentrations  of 
pollutants  found  in  storm  water 
discharges  from  active  and  inactive 
metal  mining  facilities  will  vary 
according  to  several  factors.  Such 
factors  include:  Geographic  location: 
hydrogeology;  the  physical  and 
chemical  characteristics  of  the  ores 
extracted;  the  physical  and  chemical 
characteristics  of  the  waste  rock  and 
overburden  removed;  how  the  ore  was 
extracted  (e.g.,  open  pit,  underground, 
solution  or  dredging);  the  type  of 
industrial  activities  occurring  onsite 
(e.g.,  extraction,  crushing,  washing, 
milling,  reclamation,  etc.);  the  size  of 
the  operation;  type,  duration,  and 
intensity  of  precipitation  events; 
tempmrature  ranges  and  variations;  and 
the  types  of  pollutant  control  measures 
used  at  the  site.  Each  of  these,  and 
other,  factors  will  int«ect  to  influence 
the  quantity  and  quahty  of  storm  water 
runoff.  For  example,  air  emissions  (i.e., 
settled  dust)  may  be  a  significant  source 
of  pollutants  at  some  facilities,  while 
roads  constructed  of  waste  rock  may  be 
a  primary  source  at  others.  In  addition, 
sources  of  pollutants  other  than  storm 
water,  such  as  illicit  connections,  spills, 
and  other  improperly  dumped 
materials,  may  increase  the  pollutant 
loadings  discharged  into  waters  of  the 
United  States. 

Seven  (7)  separate  part  1  metal  mining 
group  apphcations  were  received  by 
EPA.  These  groups  were  required  to 
collect  and  submit  quantitative  data 
bom  a  representative  sampling 
subgroup.  EPA  has  yet  to  receive  storm 
water  quantitative  data  frtnn  all  the 
designated  sampling  facilities. 

After  revi jwing  the  quantitative  data 
that  was  submitted,  it  is  difficult  to 
identify  specific  site  characteristics 
which  may  be  responsible  for  elevated 
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or  insignificant  poHutant  loadings.  In 
addition,  the  limited  or  lack  of  response 
from  facilities  in  specific  metal  mining 
subsectors  did  not  allow  for  a  subsector 
analysis  of  the  sampling  data.  Therefore. 
EPA  analyzed  the  data  in  aggregate 
while  trying  to  make  some  qualitative 

Table  G-2 


judgments  based  on  the  ores  mined  at 
each  facility,  and  the  status  of  mining 
operations  reporting  the  data. 

A  review  of  the  compiled  data 
indicates  large  variations  in  minimmh 
and  maximum  values  foi-  each  of  the 
eight  conventional  pollutants  monitored 


PONUIM 


Samptotype 


BOD „ 

COO 

N(tnte4.Nltrate  as  N 

TKN 

ON&Greaae 

PH  (S.U.)  

Total  Phosphorus 

Total  Suspended  Soiids 

Arsenic 

Cadmium 

Copper [ 

Iron  „...__„.„ 

Lead ZZ 

Zinc „... 

Su«ae  "'~ 


—Statistics  FOR  Pollutants  in  Storm  Water 

[mg/L,  except  as  noted) 


and  for  the  multitude  of  other  pollutants 
reported,  as  required  by  part  2  of  the 
application.  Table  G-2  presents  a 
statistical  summary  of  the  quantitative 
data  submitted,  including  the  mean, 
maximum,  minimum,  median.  95th  and 
99th  percentile  values  for  both  grab  and 
flow-weighted  composite  samples. 


No.  ofSanpies 


Grab      Comp 


18 
18 
16 
15 
16 
24 
21 
17 
21 
21 
18 
6 
22 
13 
5 


12 

15 

13 

11 

N/A 

N/A 

15 

15 

11 

14 

13 

4 

13 

8 

5 


Grab 


10.0 
144.5 
1.10 
3.27 
2.36 
N/A 
1.83 


Comp 


.85 

.015 

3.88 

176.44 

.93 

3.04 

188.8 


10.6 

195.1 

0.90 

3.39 

N/A 

N/A 
1.06 
623 

.33 
0.25 

.59 

48.81 

6.07 

3.87 

126.40 


Minimum 


Grab 


0.0 

0.0 

0.00 

0.00 

0.00 

4.5 

0.00 

0.0 

0.0 

0.0 

0.0 

00 

0.0 

0.0 

16 


Comp 


1.0 
36.0 

0.070 
0.00 
N/A 
N/A 

0.000 
47 
0.0 
0.0 
0.0 

3.55 
0.0 
0.0 
16 


Maximum 


Grab       Comp 


27.0 

630.0 
5.30 
9.40 

22.00 
8.2 

14.00 

100000 

10.2 

0.19 

46.8 

581.0 
17.4 
16.3 
412 


44.0 

740.0 

2.10 

11.80 

N/A 

N/A 

7.00 

3050 

2.6 

0.20 

3.4 

144.0 

65.0 

20.9 

386.0 


Median 


Grab       Comp 


9.0 

71.10 

0.750 

2.6 

0.000 

M^A 

0.300 

403 

.004 

0.0 

0.14 

47.3 

0.0 

.59 

53 


6.0 

160.0 

0.860 

3.2 

N/A 

N/A 

0.380 

330 

.009 

0.0 

.09 

23.86 

.05 

.663 

36 


95«h  percentile 


Grab 


"^S^e'sX^.~*  "^^^^^  measurement  tor  the  reported  vaU«,  of  po«utants  were  no.  Luded  in  the  stai^^ 


27.0 

630.0 

5.30 

9.4 
22.00 

N/A 

11.0 

100000 

6.4 

.06 
46.6 
581 

1.2 
16.3 
412 


Comp 


44.0 

740.0 

2.10 

11.80 

N/A 

N/A 

7.0 

3050 

2.6 

.2 

3.4 

144 

65 

20.9 

386 


99th  percentile 


Grab       Comp 


27.0 

630.0 

5.3 

9.4 

22.0 

N/A 

14.0 

100000 

10.2 

.19 

46.8 

581 

17.4 

16.3 

412 


44.0 
740.0 

2.1 
11.8 

8.4 

N/A 

7.0 
3050 

2.6 
.2 

3.4 
144 

65 
20.9 
386 


TSS  grab  samples  ranged  from  a 
minimum  value  of  0  mg/L  to  a 
maximum  of  100,000  mg/L  and  a  flow- 
weighted  composite  sample  ranged  from 
a  minimum  of  47  mg/L  to  a  maximum 
of  3.050  mg/L.  The  median  grab  sample 
TSS  concentration  is  403  mg/L.  The 
results  indicate  a  lack  of  effective  storm 
water  sediment  and  erosion  controls  for 
these  facilities  and  warrants  further 
evaluation  of  TSS.  The  remaining 
conventional  pollutants  analyzed  for  in 
the  storm  water  discharges  displayed 
typically  low  concentrations. 

Cyanide  concentrations  were  reported 
for  four  gold  mining  and  milling 
facilities.  All  quantitative  data  reported 
are  less  than  10  mg/L  for  those  analyses. 

One  or  more  heavy  metal 
concentrations  were  reported  for  each 
outfall.  Unfortunately,  the  limited  data 
prevents  EPA  fitjm  making  definitive 
statements  about  the  concentration  of 
metals  in  storm  water  from  metal 
mining  operations.  In  general,  elevated 
concentrations  of  metals  coincided  with 
elevated  total  suspended  solids  levels. 
The  quantitative  data  submitted  for 
the  metal  mines  in  these  group 
applications  identifies  the  need  to  limit 
discharges  of  total  suspended  solids. 
EPA  believes  that  if  total  suspended 
solids  loadings  are  reduced  there  will 
also  be  a  reduction  in  total  metal 
loadings.  For  discharges  that  are  low  in 
pH,  the  heavy  metals  will  tend  to  be  in 
the  dissolved  phase,  and  may  require 
additional  treatment. 


3.  Options  for  Controlling  Pollutants 
From  Metal  Mines 

There  are  two  options  for  reducing 
pollutants  in  storm  water  discharges: 
end-of-pipe  treatment  and 
implementing  Best  Management 
Practices  to  prevent  and/or  eliminate 
pollution.  Discharges  from  mining 
operations  are  in  some  ways  dissimilar 
to  other  types  of  industi-ial  facilities. 
Mining  facilities  are  often  in  remote 
locations  and  may  operate  only 
seasonally  or  intermittently,  yet  need 
year-round  contit)ls  because  significant 
materials  remain  exposed  to 
precipitation  when  reclamation  is  not 
completed.  These  characteristics  make 
resource  intensive  end-of-pipe 
management  controls  less  desirable.  A 
comprehensive  storm  water 
management  program  for  a  given  plant 
may  include  conti-ols  from  each  of  these 
categories.  Development  of 
comprehensive  contit)l  strategies  should 
be  based  on  a  consideration  of  site  and 
facility  plant  characteristics. 

a.  End-of-pipe  treatment.  At  many  ore 
mimng  and  dressing  facihties.  it  may  be 
appropriate  to  collect  and  treat  the 
runoff  bom  targeted  areas  of  the  facility. 
This  approach  was  taken  with  11 
industrial  subcategories  within  the  ore 
mining  and  dressing  industiy,  subject  to 
national  effluent  limitation  guidelines 
mill  process  wastewater  and  mine 
drainage.  There  are  several  areas  where 
effluent  limitation  guidelines  influence 


the  permitting  sti^tegy  for  storm  water 
discharges: 

•  Whenever  storm  water  and  mill 
process  wastewater  and  mine  drainage 
combine,  the  storm  water  discharge  is 
also  subject  to  effluent  limitation 
guidelines; 

•  To  meet  the  numeric  effluent 
limitation  guidelines,  most,  if  not  all, 
facilities  must  collect  and  temporarily 
store  onsite  runoff  from  targeted  areas  of 
the  plant; 

•  The  effluent  limitation  guidelines 
do  not  apply  to  discharges  whenever 
rainfall  events,  either  chronic  or 
catastrophic,  cause  an  overflow  of 
storage  devices  designed,  construded. 
and  maintained  to  contain  a  10-year.  24- 
hour  storm;  and 

•  Most  technology-based  treatment 
standards,  used  for  treating  discharges 
subject  to  effluent  limitation  guidelines, 
are  based  on  relatively  simple 
technologies  such  as  settling  of  solids, 
neuti-alization.  and  drum  filtration. 

End-of-pipe  treatinents  are  effective 
means  to  control  mill  process 
wastewater  and  mine  drainage 
whenever  the  types  of  pollutants  and 
the  volume  of  water  to  be  ti^ated  are 
known.  However,  storm  water 
discharges  from  ore  mining  and  dressing 
facilities  can  be  numerous,  intermittent, 
and  of  various  volumes.  Channelization 
of  all  storm  water  that  comes  into 
contact  with  significant  materials  into  a 
single  ti^atment  facility,  or  consUnction 
of  numerous  ti^atment  devices  for  each 
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discharge,  may  be  burdensome  for  the 
regulated  commnnity.  An  appropriate 
means  of  storm  water  management  at 
ore  mining  and  dressing  facilities  are 
BMPs.  BMPs  allow  the  mine  site 
operator  to  choose  a  particular  BMP  that 
is  best  for  the  characteristics  of  a 
particular  site  and  to  control  parameters 
of  concern.  In  cases  of  poor  quality 
stormwater  discharge  (e.g.,  low  pH,  high 
metals,  etc.),  treatment  may  be 
necessary  to  protect  receiving  waters. 

b.  Best  management  practices. 
Effective  storm  water  management 
controls  for  limiting  the  offsite 
discharge  of  storm  water  pollutants  from 
ore  mining  and  dressing  ^ilities  are 
source  reduction  BMPs.  Source 
reduction  BMPs  are  methods  by  which 
discharges  of  contaminants  are 
controlled  with  little  or  no  required 
maintenance.  Examples  of  these  ty-pes  of 
controls  include  source  reduction 
diversion  dikes,  vegetative  covers,  and 
berms.  Source  reduction  practices  are 
typically  (but  not  always)  low  in  cost 
and  relatively  easy  to  implement.  In 
some  instances,  more  resource  intensive 
treatment  BMPs,  including 
sedimentation  ponds,  may  be  necessary 
depending  upon  the  type  of  discharge, 
types  and  concentrations  of 
contaminants,  and  volume  of  flow. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geolog)/ 
hydrology  and  the  environmental 
setting  of  each  facility,  and  volume  and 
typ>e  of  discharge  generated.  Each 
facility  will  be  unique  in  that  the 


source,  lype,  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  iate  and 
transport  of  pollutants  in  these 
discharges  will  vary.  The  management 
practices  discussed  herein  are  well 
suited  mechanisms  to  prevent  or  control 
the  contamination  of  storm  water 
discharges  associated  with  mining 
activity. 

The  following  four  categories  describe 
best  management  practice  options  for 
reducing  pollutants  in  storm  water 
discharges  &om  ore  mining  and  dressing 
faciUties: 

•  Discharge  diversions. 

•  Sediment  and  erosicm  control. 

•  Capping  of  contaminated  sources. 

•  Treatment. 

Because  ore  mining  and  dressing  is 
largely  a  land  disturbance  activity, 
BMPs  that  minimize  erosion  and 
sedimentation  will  be  most  effective  if 
installed  at  the  inception  of  operations 
and  maintained  throughout  active 
operations  and  reclamation  of  the  site. 
From  the  construction  of  access  and 
haul  roads,  to  closure  and  reclamation 
activities,  implementation  of  BMPs  is 
often  essential  to  minimizing  long-term 
environmental  impacts  to  an  area. 

Part  1  group  application  data 
indicates  that  few  storm  water  BMPs 
have  been  implemented  at  sampling 
facilities.  The  group  application  process 
did  not  require  a  description  of  BMP 
locations,  and  did  not  require  applicants 
to  describe  the  number  of  identical 
BMPs  implemented  at  each  site.  As  a 
result,  the  effectiveness  of  BMPs,  for 
storm  water  management,  at  these 
facilities  cannot  be  evaluated. 


Many  BMPs  were  not  listed  by 
facilities  because  they  have  been 
implemented  to  treat  waters  subject  to 
effluent  limitation  guideUnes,  and  are 
not  exclusively  used  for  storm  water 
management.  For  instance,  29  percent  of 
the  sampling  subgroup  reported  using 
ponds  for  sediment  control  and 
collection.  Since  some  facilities 
classified  as  SIC  Code  10  are  subject  to 
effluent  limitation  guidelines, 
sedimentation  ponds  may  be 
implemented  at  greater  proportions  than 
indicated  in  part  1  of  the  group 
applications. 

Because  BMPs  described  in  the  part  1 
data  are  limited,  EPA  is  providing  an 
overview  of  supplementary  BMPs  for 
use  at  ore  mining  and  dressing  facilities. 
However,  due  to  the  site-specific  nature 
of  facilities  within  this  sector,  BMPs 
cited  do  not  preclude  the  use  of  other 
viable  BMP  options.  Table  G-3 
summarizes  BMP  options  as  they  apply 
to  land  disturbance  activities  at  ore 
mining  and  dressing  facilities.  Sources 
of  BMP  information  include:  "Sediment 
and  Erosion  Control:  An  Inventory  of 
Current  Practices— Draft."  EPA,  April 
20, 1990:  "Storm  Water  Management  for 
Industrial  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices,"  EPA. 
September,  1992,  (EPA  832-R-92-006): 
"Best  Management  Practices  for  Mining 
in  Idaho,"  Idaho  Department  of  Lands, 
November  1992;  and  "Erosion  & 
Sediment  Control  Handbook,"  Goldman 
et  al.,  McGraw-Hill  Book  Company, 
1986. 


Table  G-3.— Summary  of  Mine  Areas  and  Appljcable  Best  Management  Practices 


Land-<fisturt>ed 
area 


Haui  Roads  and 
Access 
Roaite. 


Pits/Quarries  Of 
Underground 
Mines. 


Oisctiarge  diver- 

SHXIS 


Dikes,  Curtis, 
Befms. 


Dikes,  Curtis, 
Berms. 


Conveyance 

systems 


Channels,  Gut- 
ters, Cul- 
verts, Rolling 
Dips,  Road 
Sloping, 
Roadway 
Water  De- 
flectors. 


Ctiannete.  Gut- 
ters. 


Runoff  disper- 
sion 


Check  Dams, 
Rock  Outlet 
Protection, 
Level 

Spreaders, 
Stream  Alter- 
ation, Drop 
Structures. 


Sen-ated 
Stopes, 
Benched 
Skipes, 
Contouring, 
Stream  Alter- 
ation. 


Sediment  cort- 
trol  &  coHection 


Gabions, 
Riprap,  Na- 
tive Rock 
Retaining 
WaHs,  Straw 
Bale  Bar- 
riers, Sedi- 
ment Traps/ 
Catch  Ba- 
sins, Vege- 
tated Buffer 
Sfrips. 

Sediment  Set- 
thng  Ponds, 
Straw  Bate 
Barrier,  SiJta- 
tion  Berms. 


Vegetation 


Seeding,  WiUow 
Cutting  Es- 
tablishment 


Seeding 


Conlairvnent 


Ptuggir^and 
Grouting. 


Treatment 


ChemicaJ/Ptiys- 
cal  Treat- 
ment 
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TABLE  G-3.-SUMMARY  OF  MINE  AREAS  AND  APPUCABLE  BEST  MANAGEMENT  PRACTICES-Continued 


Land-deturbed 
area 


Ovettxjrden, 
Waste  Rock 
and  Raw  Ma- 
terial PHes. 


Discharge  diver- 
sions 


Dikes,  Cu(t», 
Berms. 


Reclamation 


Cofiveyance 
systems 


Channels,  Gut- 
ters. 


Runoff  disper- 
sion 


Dikes,  Curbs. 
Berms. 


Charwels.  Gut- 
ters. 


•  Haul  Roads  and  Access  Roads- 
Placement  of  haul  roads  or  access  roads 
should  occur  as  far  as  possible  from 
natural  drainage  areas.  laJces.  ponds, 
wetlands  or  floodplains  where  soil  will 
naturally  be  less  stable  for  heavy  vehicle 
traffic.  If  a  haul  road  must  be 
constructed  near  water,  as  little 
vegetation  as  possible  should  be 
removed  from  between  the  road  and  the 
waterway,  as  vegetation  is  a  useful 
buffer  against  erosion  and  is  an  efficient 
sediment  collection  mechanism.  The 
width  and  grade  of  haul  or  access  roads 
should  be  minimal  and  should  be 
designed  to  match  natural  contours  of 
the  area.  Construction  of  haul  roads 
should  be  supplemented  by  BMPs  that 
divert  nmoff  from  road  surfaces, 
minimize  erosion,  and  direct  flow  to 
appropriate  channels  for  discharge  to 
treatment  areas. 

•  Pits  or  Quarr/es— Excavation  of  a 
pit  or  quarry  must  be  accompanied  by 
BMPs  to  minimize  impacts  to  area 
surface  waters.  As  discussed  in 
construction  of  haul  roads,  as  little 
vegetation  as  possible  should  be 
removed  from  these  areas  during 
excavation  activities  to  minimize 
exposed  soils.  In  addition,  stream 
channels  and  other  sources  of  water  that 
may  discharge  into  a  pit  or  quarry 


Serrated 
Stopes. 
Benched 
Sk>pes, 
Contouring, 
Stream  Alter- 
ation. 


Sediment  con- 
trol &  collection 


Check  Dams, 
Rock  Outlet 
Protection, 
Level 

Spreaders, 
Serrated 
Stopes. 
Benched 
Sk)pes. 
Contouring, 
Drain  Fields, 
Stream  Alter- 
ation, Drop 
Structures. 


PlastK  Matting, 
Plastic  Net- 
ting, Erosion 
Control  Blan- 
kets, Mutoh- 
straw.  Com- 
paction, 
Sediment/ 
Settling 
Ponds,  Silt 
Fences.  Sil- 
tation  Berms. 

Gabions. 
Riprap,  and 
Native  Rock 
Retaining 
Walls, 
Bk)technical 
Stabilizatron, 
Straw  Bale 
Barriers, 
Sediment 
Traps/Catch 
Basins,  Veg- 
etative Buffer 
Strips,  Silt 
Fences,  Sil- 
tation  Berms, 
Brush  Sedi- 
ment Barriers.! 


Vegetation 


Topsoiling, 
Seedbed 
Preparation, 
Seeding. 


Topsoiling, 
Seedbed 
Preparation, 
Seeding,  Wil- 
k>w  Cutting 
Establish- 
ment. 


Containment 


Capping 


Capping,  Plug- 
ging and 
Grouting. 


Treatment 


Cherrtcal/Phys- 
tcai  Treat- 
ment, Artifi- 
cial Wet- 
lands. 


Chemk:al/Phys- 
ical  Treat- 
ment, Wet- 
lands. 


should  be  diverted  around  that  area  to 
,  prevent  contamination. 

BMPs  can  be  used  to  control  total 
suspended  solids  levels  in  runoff  from 
unvegetated  areas.  These  can  include 
sediment/settling  ponds,  check  dams, 
silt  fences,  and  straw  bale  barriers. 

•  Overburden,  Waste  Rock,  and  Raw 
Materia]  Pi/es— Overburden,  topsoil, 
and  waste  rock,  as  well  as  raw  material 
and  intermediate  and  final  product 
stockpiles  should  be  located  away  from 
surface  waters  and  other  sources  of 
water,  and  from  geologically  unstable 
areas.  If  this  is  not  practicable,  surface 
water  should  be  diverted  around  the 
piles.  As  many  piles  as  possible  should 
be  revegetated  (even  if  only  on  a 
temporary  basis).  At  closure,  remaining 
units  should  be  reclaimed. 

•  Reclamation  Activities — When  a 
mineral  deposit  is  depleted  and 
operations  cease,  a  mine  site  must  be 
reclaimed  according  to  appropriate  State 
or  Federal  standards.  Closure  activities 
typically  include  restabilization  of  any 
disturbed  areas  such  as  access  or  haul 
roads,  pits  or  quarries,  sedimentation 
ponds  or  work-out  pits,  and  any 
remaining  waste  piles.  Overburden  and 
topsoil  stockpiles  may  be  used  to  fill  in 

a  pit  or  quarry  (where  practical). 
Recontouring  and  revegetation  should 


be  performed  to  stabilize  soils  and 
prevent  erosion. 

Major  reclamation  activities  such  as 
recontouring  roads  and  filling  in  a  pit  or 
quarry  can  only  be  performed  after 
operations  have  ceased.  However, 
reclamation  activities  such  as 
stabilization  of  banks,  and  reseeding 
and  revegetation  should  be 
implemented  in  mined  out  portions,  or 
inactive  areas  of  a  site  as  active  mining 
moves  to  new  areas. 

EPA  recognizes  that  quarries  are 
frequently  converted  into  reservoirs,  or 
recreational  areas,  after  the  mineral 
deposit  is  depleted.  However,  this  does 
not  preclude  the  reclamation  of 
disturbed  areas  above  the  quarry  rim. 
(1)  Discharge  diversions.  Discharge 
diversions  provide  the  first  line  of 
defense  in  preventing  the  contamination 
of  discharges,  and  subsequent 
contamination  of  receiving  waters  of  the 
United  States.  Discharge  diversions  are 
temporary  or  permanent  structures 
installed  to  divert  flow,  store  flow,  or 
limit  storm  water  runon  and  runoff. 

These  diversion  practices  have  several 
objectives.  First,  diversion  structures 
can  be  designed  to  prevent  otherwise 
uncontaminated  (or  less  contaminated) 
water  from  crossing  disturbed  areas  or 
areas  containing  significant  amotmts  of 
contaminated  materials,  where  contact 
may  occur  between  runon  and 
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signiHcant  materials.  These  source 
reduction  measures  may  be  particularly 
effective  for  metal  mining  facilities  to 
prevent  runon  of  uncontaminated 
discharges  from  contacting  exposed 
materials  and/or  reduce  the  flow  across 
disturbed  areas,  thereby  lessening  the 
potential  for  erosion.  Second,  diversion 
structures  can  be  used  to  collect  or 
divert  waters  for  later  treatment,  if 
necessary.  The  usefulness  of  these 
control  measures  are  limited  by  such 
factors  as  the  size  of  the  area  to  be 
controlled  and  the  type  and  nature  of 
materials  exposed  and  precipitation 
events. 

Diversion  dikes,  curbs,  and  berms  are 
temporary  or  permanent  diversion 
structures  that  prevent  runoff  from 
passing  beyond  a  certain  point,  and 
divert  nmoff  away  from  its  intended 
path.  Dikes,  curbs  or  berms  may  be  used 
to  surround  and  isolate  areas  of  concern 
at  metal  mining  sites,  diverting  flow 
around  piles  of  overburden,  waste  rock, 
and  storage  areas,  to  minimize  discharge 
contact  with  contaminated  materials 
and  to  limit  discharges  of  contaminated 
water  from  confined  areas.  The  BMPs 
described  below  may  be  useful  for  storm 
water  diversion  at  metal  mining  sites. 

•  Channels  or  Gutters — Channels  or 
gutters  collect  storm  water  runoff  and 
direct  its  flow.  Channels  or  gutters  may 
act  to  divert  runoff  away  from  a 
potential  source  of  contamination,  but 
may  also  be  used  to  channel  runoff  to 

a  collection  and/or  treatment  area 
including  settling  ponds,  basins  or 
work-out  pits. 

•  Open  Top  Box  Culverts,  and 
Waterbars — ^These  structures  are 
temporary  or  permanent  structures  that 
divert  water  from  a  roadway  surface. 
Open  top  box  culverts  may  be  used  on 
steeply  graded,  unpaved  roads  in  place 
of  pipe  culverts  to  divert  surface  runoff 
and  flow  bom  inside  ditches  onto  the 
downhill  slope  of  a  road.  These 
structures  are  typically  made  of  wood 
and  should  periodically  be  monitored 
and  repaired  if  necessary. 

•  Rolling  Dips  and  Road  Sloping- 
Rolling  dips  and  road  sloping  are 
permanent  water  diversion  techniques 
installed  using  natural  contours  of  the 
land  during  road  construction.  These 
BMPs  prevent  water  accumulation  on 
road  surfaces  and  divert  surface  runoff 
toward  road  ditches,  which  then  convey 
the  storm  water  to  ponds  or  other 
management  areas. 

•  Roadway  Surface  Water  Deflector — 
A  roadway  surface  water  deflector  is 
another  technique  to  prevent 
accumulation  of  water  on  road  surfaces. 
The  structure  uses  a  conveyor  belt 
sandwiched  between  two  pieces  of 
treated  wood  and  placed  within  the 


road  to  deflect  water.  This  is  a  useful 
technique  for  steeply  graded,  unpaved 
roads. 

•  Culverts — Culverts  are  permanent 
surface  water  diversion  mechanisms 
used  to  convey  water  off  of,  or 
underneath  a  road.  Kfade  of  corrugated 
metal,  they  must  extend  across  the 
entire  width  of  the  road,  and  beyond  the 
fill  slope.  Additional  erosion  control 
mechanisms  may  need  to  be  installed  at 
the  discharge  end  of  the  culvert. 

Drainage  systems  are  most  effective 
when  used  in  conjunction  with  nmoff 
dispersion  devices  designed  to  slow  the 
flow  of  water  discharged  from  a  site. 
These  devices  also  aid  storm  water 
inflltration  into  the  soil  and  flow 
attenuation.  Some  examples  of  velocity 
dissipation  devices  include  check  dams, 
rock  outlet  protection,  level  spreaders, 
and  serrated  and  benched  slopes. 

•  Check  Dams — Check  dams  are 
small  temporary  dams  constructed 
across  swales  or  drainage  ditches  to 
reduce  the  velocity  of  runoff  flows, 
thereby  reducing  erosion  and  failure  of 
the  swale  or  ditch.  This  slowing  reduces 
erosion  and  gullying  in  the  channel  and 
allows  sediments  to  settle. 

•  i?ocJc  Outlet  Protection — Rock 
protection  placed  at  the  outlet  end  of 
culverts,  channels,  or  ditches  reduces 
the  depth,  velocity,  and  destructive 
energy  of  water  such  that  the  flow  will 
not  erode  the  downstream  reach. 

•  Level  Spreaders — Level  spreaders 
are  outlets  for  dikes  and  diversions 
consisting  of  an  excavated  depression 
constructed  at  zero  grade  across  a  slope. 
Level  spreaders  diffuse  storm  water 
point  sources  and  release  it  onto  areas 
stabilized  by  existing  vegetation. 

•  Serrated  Slopes  ana  Benched 
Slopes — ^These  runoff  disf)ersion 
methods  break  up  flow  of  runoff  from  a 
slope,  decreasing  its  ability  to  erode. 
Serrated  and  benched  slopes  provide 
flat  areas  that  allow  water  to  infiltrate, 
and  space  for  vegetation  to  grow  and 
reinforce  soils. 

•  Contouring — Surface  contouring  is 
the  establishment  of  a  rough  soil  surface 
amenable  to  revegetation,  through 
creating  horizontal  grooves, 
depressions,  or  steps  that  run  with  the 
contour  of  the  land.  Surface  roughening 
aids  in  the  establishment  of  vegetative 
cover  by  reducing  runoff  velocity  and 
giving  seed  an  opportunity  to  take  hold 
andaovt. 

•  Drain  Fields — Drain  fields  are  used 
to  prevent  the  accimiulation  of  water 
and/or  ground  water  at  a  site,  by 
diverting  infiltrating  sources  through 
gravity  flow  or  pumping. 

•  Stream  Alteration — ^Altering  or 
channelizing  the  path  of  a  stream  to 
bypass  all  or  some  disturbed  areas  on  a 


site,  allows  additional  mining  activities, 
and  avoids  contamination  of  stream 
water  by  disturbed  lands.  This  practice 
is  complicated,  however,  by  the  need  to 
restore  the  channel  when  mining 
operations  end. 

•  Drop  Structures — Drop  structures 
are  large  angular  rocks  placed  in  a  V- 
shaped  pattern  to  slow  the  velocity  of 
storm  water  nmoff.  These  structures  are 
typically  reinforced  by  logs  or  large 
rocks  imbedded  in  the  streambanks. 

(2)  Erosion  and  sediment  controls. 
Erosion  and  sediment  controls  limit 
movement  and  retain  sediments  from 
being  transported  offsite.  Several 
structural  collection  devices  have  been 
developed  to  remove  sediment  from 
runoff  before  it  leaves  the  site.  Several 
methods  of  removing  sediment  bom  site 
runoff  involve  diversion  mechanisms 
previously  discussed,  supplemented  by 
a  trapping  or  storage  device. 

Structural  practices  typically  involve 
filtering  diffuse  storm  water  flows 
through  temporary  structures  such  as 
straw  bale  dikes,  silt  fences,  brush 
barriers  or  vegetated  areas. 

Structural  practices  are  typically  low 
in  cost.  However,  structural  practices 
require  periodic  removal  of  sediment  to 
remain  functional.  As  such,  they  may 
not  be  appropriate  for  permanent  use  at 
inactive  mines.  However,  these 
practices  may  be  effectively  used  as 
temporary  measures  during  active 
operation  and/or  prior  to  the  final 
implementation  of  permanent  measures. 

(a)  Structural  Practices 

•  Sediment/Settling  Ponds— 
Sediment  ponds  function  as  sediment 
traps  by  containing  nmoff  for  long 
periods  of  time,  allowing  suspended 
solids  to  settle.  These  structures  can 
achieve  a  high  removal  rate  of  sediment 
for  both  process  wastewater  and  storm 
water  discharges. 

Discharge  ponds  may  also  be  designed 
to  act  as  surge  ponds  which  are 
designed  to  contain  storm  surges  and 
then  completely  drain  in  about  24  to  40 
hours,  and  remain  dry  during  times  of 
no  rainfall.  They  can  provide  jwllutant 
removal  efficiencies  that  are  similar  to 
those  of  detention  ponds." 

•  Gabions,  Riprap,  and  Native  Rock 
Retaining  IVo/ys— These  BMPs  are  all 
forms  of  slope  stabilization.  Gabions 
consist  of  rocks  (riprap)  contained  by 
rectangular  wire  boxes  or  baskets  for  use 
as  permanent  erosion  control  structures. 
Riprap  consists  of  loose  rocks  placed 
along  embankments  to  prevent  erosion. 

•  Biotechnical  Stabilization — 
Biotechnical  stabilization  uses  live 


«  "Urban  Targeting  and  BMP  Selection."  EPA, 
Region  V.  November  1990. 
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brush  imbedded  in  the  soils  of  a  steep 
slope  to  prevent  erosion.  This  method 
relies  oo  the  premise  that  the  imbedded 
vegetation  will  eventually  root  and  help 
stabilize  the  slope. 

•  Straw  Bale  Barrier— Stnv/ hales 
may  be  used  as  temporary  berms, 
bairiers.  or  diversions,  capturing 
sediments,  filtering  runoff.  When 
installed  and  maintained  properly,  these 
barriers  remove  approximately  67 
percent  of  the  sediment  load.^ 

•  Sediment  Traps  or  Catch  Basins— 
These  temporary  or  permanent 
structures  are  useful  for  catching  and 
storing  sediment  laden  storm  water 
runoff  and  are  particularly  useful  during 
construction  activities  to  contain  runoff. 
The  effectiveness  of  these  BMPs  is  better 
in  smaller  drainage  basin  areas. 
Sediment  traps  are  less  than  50  percent 
effective  in  removing  sediment  from 
storm  water  nmoff.*^ 

•  Vegetated  Buffer  Strips— The 
installation  of  vegetated  buffer  strips 
will  reduce  runoff  and  prevent  erosion 
at  a  removal  efficiency  rate  of  75  to  99 
percent  depending  upon  the  ground 
cover.** 

•  Silt  Fence/Filter  Fence— Alow 
fence  made  of  filter  fabric,  wire  and 
steel  posts,  should  be  used  on  small 
ephemeral  drainage  areas  where  storm 
water  collects  or  leaves  a  mine  site.  Silt 
fences  remove  97  percent  of  the 
sediment  load  and  are  easier  to  maintain 
and  remove  without  creating  lasting 
impacts  to  the  environment.^ 

•  Sikation  Benms— Siltation  berms 
are  typically  placed  on  the  downslope 
side  of  a  disturbed  area  to  act  as  an 
impermeable  barrier  for  the  capture  and 
retention  of  sediments  in  surface  water 
runoff.  Plastic  sheeting  is  typically  used 
to  cover  the  berm.  The  berm  and  the 
plastic  sheeting  may  require  periodic 
maintenance  and  repair. 

•  Brush  Sediment  Barriers— Brush 
barriers  are  temporary  sediment  barriers 
composed  of  tree  limbs,  weeds,  vines, 
root  mat.  soil,  rock  and  other  cleared 
materials  placed  at  the  toe  of  a  slope.  A 
brush  barrier  is  effective  only  for  small 
drainage  areas,  usually  less  ian  V4  acre, 
where  the  slope  is  minimal. 

(6)  Sfafti7/zafi077— Stabilization 
practices  involve  establishing  a 
sustainable  ground  cover  by  permanent 
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seeding,  mulching,  sodding,  and  other 
such  practices.  A  vegetative  cover 
reduces  the  potential  for  erosion  of  a 
site  by:  abswbing  the  kinetic  energy  of 
raindrops  which  would  otherwise 
impact  soil;  intercepting  water  so  it  can 
infiltrate  into  the  ground  instead  of 
running  off  and  carrying  contaminated 
discharges;  and  by  slowing  the  velocity 
of  runoff  to  promote  onsite  deposition  of 
sediment.  Stabilization  controls  are 
oflen  the  most  important  measures 
taken  to  prevent  offsite  sediment 
movement,  and  can  provide  a  six-fold 
reduction  in  the  discharge  of  suspended 
sediment  levels. ">  Permanent  seeding 
has  been  found  to  be  99  percent 
effective  in  controlUng  erosion  for 
disturbed  land  areas.' •  Many  states 
require  that  topsoil  be  segregated  from 
other  overburden  for  use  during 
reclamation.  While  stored,  topsoil 
stockpiles  should  be  vegetated.  This 
temporary  form  of  vegetation  can  often 
be  used  for  other  piles  of  stored 
materials  and  for  intermittent/seasonal 
operations. 

Typically,  the  costs  of  stabilization 
controls  are  low  relative  to  other 
discharge  mitigation  practices.  Given 
the  limited  capacity  to  accept  large 
volumes  of  runoff,  and  potential  erosion 
problems  associated  with  large 
concentrated  flows,  stabilization 
controls  should  typically  be  used  in 
combination  with  other  management 
practices.  These  measures  have  been 
documented  as  particularly  appropriate 
for  mining  sites. 

•  Topsoiling,  Seedbed  Preparation— 
The  addition  of  a  layer  of  topsoil  or 
plant  growth  material  provides  an 
improved  soil  medium  for  plant  growth. 
Seedbed  preparation  may  include  the 
addition  of  topsoil  ingredients  to  be 
mixed  in  with  soils  used  for  seedbed 
preparatiorL 

•  Broadcast  Seeding  and  Drill 
Seeding — Seeding  and  vegetative 
planting  are  methods  used  to  revegetate 
an  aiea.  Broadcast  seeding  spreads  seeds 
unifcHTnly,  by  hand  m  machine,  to  steep 
sloped  or  rocky  areas,  flat  surfaces,  and 
areas  with  limited  access. 

•  Willow  Cutting  Establishment— 
Willow  cutting  establishment  describes 
a  method  of  soil  stabilization  useful  for 
stream  banks  and  other  areas  located 
adjacent  to  water.  Similar  to 
biotechnical  stabilization,  willow 
cuttings  are  used  to  promote  growth  in 
an  area  needing  stabilization.  Willow 

'""Perforniance  of  Current  Sediment  Control 
Measure*  at  Maryland  Construction  Sitea,"  January 
1990,  Metropolitan  Washington  Council  of 
Governments,  page  X. 

"  "Sediment  and  Erosion  Control:  An  Inventory 
of  Current  Practices— Draft."  EPA,  April  20, 1990, 
P«g«IV-*. 


cuttings  are  typically  used  to  reinforce 
a  streambank  or  other  moist  area. 

•  Plastic  Matting,  Plastic  Netting,  and 
Erosion  Control  Blankets— These  BMPs 
are  used  to  protect  bare  soils  to  control 
dust  and  erosion.  Mats  and  blankets 
help  to  promote  vegetative  growth  by 
maintaining  moisture  and  beat  within 
the  soil. 

•  Mulch-straw  or  Wood  Chips- 
Mulches  and  wood  chips  are  useful 
temporary  covers  for  haie  or  seeded 
soils,  with  an  erosion  control 
effectiveness  rating  of  75  to  98 
percent.'^  Like  matting,  mulch-straw  or 
wood  chips  help  soils  retain  moisture 
and  warmth  to  promote  vegetative 
growth. 

•  Compaction — Soil  compaction 
using  a  roller  or  other  heavy  equipment 
increases  soil  "strength"  by  increasing 
its  density.  More  dense  soil  is  less  prone 
to  erosion  and  long-term  soil  settlement. 

[3]  Capping.  In  some  cases,  the 
elimination  of  a  pollution  source 
through  capping  contaminant  sources 
may  be  the  most  cost  effective  control 
measure  for  discharges  from  inactive  ore 
mining  and  dressing  facilities. 
Depending  on  the  type  of  management 
practices  chosen  the  cost  to  eliminate 
the  pollutant  source  may  be  very  high. 
Once  completed,  however,  maintenance 
costs  will  range  from  low  to 
nonexistent. 

Capping  or  sealing  of  waste  materials 
is  designed  to  prevent  infiltration,  as 
well  as  to  limit  contact  between 
discharges  and  potential  sources  of 
contamination.  Ultimately,  capping 
should  reduce  or  eliminate  the 
contaminants  in  discharges.  In  addition, 
by  reducing  infiltration,  the  potential  for 
seepage  and  leachate  generation  may 
also  be  lessened. 

EPA  has  identified  a  wide  variety  of 
best  management  practices  (BMPs)  that 
may  be  used  to  mitigate  discharges  of 
contaminants  at  active  and  inactive 
metal  mines.  Many  of  the  practices 
focus  on  sediment  and  erosion  control 
and  are  similar  to  BMPs  used  in  the 
construction  industry.  These  controls  to 
prevent  erosion  and  control 
sedimentation  are  the  most  effective  if 
they  are  installed  at  the  inception  of 
operations  and  maintained  throughout 
active  operations  and  reclamation  of  the 
site.  For  more  details  on  the  use  and 
implementation  of  these  practices  the 
reader  is  encouraged  to  obtain  a  copy  of 
one  or  more  of  the  many  good  sediment 
and  e'-osion  control  books  available  on 
the  market.  '3  In  some  cases  (e.g.,  low 

""Sediment  and  Erosion  Control:  An  Inventory 
of  Current  Practices— Draft,"  EPA,  April  20, 1990. 

"  "Best  Management  Practices  for  Mining  in 
Idaho."  Idaho  Department  of  State  Lands. 
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pH  and/or  high  metals  concentrations), 
BMPs,  and  sediment  and  erosion 
controls  may  not  be  adequate  to  produce 
an  acceptable  quality  of  storm  water 
discharge.  Under  those  circumstances 
additional  physical  or  chemical 
treatment  systems  may  be  necessary  to 
protect  the  receiving  waters. 

(4)  Treatment.  Treatment  practices  are 
those  methods  of  control  which 
normally  are  thought  of  as  being  applied 
at  the  "end  of  the  pipe"  to  reduce  the 
concentration  of  pollutants  in  water 
before  it  is  discharged.  This  is  in 
contrast  to  many  BMPs,  where  the 
emphasis  is  on  keeping  the  water  from 
becoming  contaminated.  Treatment 
practices  may  be  required  where  flows 
are  currently  being  affected  by  exposed 
materials  and  other  BMPs  are 
insuHicient  to  meet  discharge  goals. 
These  practices  are  usually  the  most 
resource  intensive,  as  they  often  require 
significant  construction  costs,  and 
monitoring  and  maintenance  on  a 
frequent  and  regular  basis.  Treatment 
options  may  range  from  high 
maintenance  controls  to  low 
maintenance  controls.  High 
maintenance  treatment  techniques 
require  manpower  to  operate  and 
maintain  the  BMP.  Low  maintenance 
cost  techniques  have  initial  capital  costs 
but  operate  with  low  long-term 
maintenance  after  implemented.  At  a 
few  sites,  treatment  measures  other  than 
high  maintenance  measures  may  be 
appropriate  to  address  specific 
pollutants. 

•  Chemical/Physical  Treatment — An 
example  of  a  high  maintenance 
technology  that  is  found  at  many  active 
metal  mining  facilities  is  chemical/ 
physical  treatment.  The  most  common 
type  of  chemical/physical  treatment 
involves  the  addition  of  lime  or  other 
such  caustics  to  neutralize  the 
discharges  and/or  precipitate  metals. 
Metals  may  be  removed  from 
wastewater  by  raising  the  pH  of  the 
wastewater  to  precipitate  them  out  as 
hydroxides. 


•  Oil/Water  Separators — ^Another 
example  of  a  high  maintenance 
treatment  technology  is  an  oil/water 
separator.  An  American  Petroleimi 
Institute  (API)  oil/water  separator  or 
similar  type  of  treatment  device  which 
acts  to  skim  oil  and  settle  sludge  can  be 
used  to  remove  oil  from  water. 

•  Artificial  Wetlands — ^This  type  of 
BMP  system  can  be  an  efliective  system 
for  improving  water  quality  either  alone 
or  in  conjunction  with  other  treatment 
practices.  Wetland  processes  are  able  to 
filter  sediments,  and  absorb  and  retain 
chemical  and  heavy  metal  pollutants 
through  biological  degradation, 
transformation,  and  plant  uptake. 

Natural  wetlands  should  not  be 
considered  as  part  of  the  treatment 
system  because  they  are  considered  to 
be  waters  of  the  United  States.  The 
necessary  controls,  or  BMPs,  must  be 
provided  prior  to  discharging  the  storm 
water  runoff  to  natural  wetlands  or 
other  receiving  waters. 

In  summary,  a  wide  variety  of  BMPs 
are  available  for  use  at  active  and 
inactive  metallic  mining  and  milling 
facilities.  These  measures  range  from 
simple  low  cost,  low  maintenance 
source  reduction  practices  such  as 
diversion  structures  to  high  cost, 
maintenance  intensive  practices  such  as 
wetlands  treatment.  Clearly,  the 
selection  of  a  practice  or  group  of 
practices  will  be  site-specific  depending 
on  conditions  and  i>otential  impacts  as 
well  as  the  resources  available  at  each 
site.  A  specific  best  available  technology 
(or  technologies)  cannot  be  determined 
because  of  the  differences  between  sites 
and  the  quantities  and  characteristics  of 
their  discharges. 

4.  Discharges  Covered  Under  This 
Section 

Coverage  under  this  section  of  today's 
proposed  permit  is  limited  to  all  storm 
water  discharges  from  inactive  metal 
mining  facilities  and  storm  water 
discharges  from  the  following  areas  of 
active  metal  mining  facilities: 


•  Topsoil  piles; 

•  Offsite  haul/access  roads  if  off 
active  area; 

•  Onsite  haul  roads  if  not  constructed 
of  waste  rock  or  spent  ore,  and  mine 
water  is  not  used  for  dust  control; 

•  Runoff  from  tailings  dams/dikes 
when  not  constructed  of  waste  rock/ 
tailings  and  no  process  fluids  are 
present; 

•  Concentration  building,  if  no 
contact  with  material  piles; 

•  Mill  site,  if  no  contact  with  material 
piles; 

•  Chemical  storage  area; 

•  Docking  facility,  if  no  excessive 
contact  with  waste  product; 

•  Explosive  storage; 

•  Reclaimed  areas  released  trom 
reclamation  bonds  prior  to  December 
17, 1990;  and 

•  Partially/inadequately  reclaimed 
areas  or  areas  not  released  from 
reclamation  bonds. 

Storm  water  discharges,  or  mine 
drainage  discharges,  which  are  subject 
to  existing  effluent  limitations 
guidelines  addressing  storm  water  (or  a 
combination  of  storm  water  and  non- 
storm  water)  cannot  be  covered  by  this 
section.  The  effluent  limitations 
guidelines  that  apply  to  active  metal 
mining  operations  are  contained  in  40 
CFR  p>art  440.  Ore  Mining  and  Dressing 
Point  Source  Category.  These  effluent 
guidelines  include  specific  numeric 
limitations  for  mine  drainage  and 
discharges  from  mills,  or  "no  discharge" 
requirements.  Table  G— 4  identifies  the 
discharge  and  source  of  the  discharge 
from  active  metal  mining  facilities,  that 
are  subject  to  process  wastewater 
limitations,  mine  drainage  limitations, 
and  storm  water  reporting  requirements. 
Those  discharges/sources  of  discbarges 
that  have  "SW"  in  the  second  column 
(Applicable  ELG),  may  be  covered  imder 
this  section  of  today's  permit.  At  ail 
metal  mining  facilities,  coverage  under 
this  section  does  not  include  adit 
drainage  or  contaminated  springs  or 
seeps. 


Table  G-4.— Appucabiuty  of  40  CFR  Part  440  EFFtuEffr  Limitations  Guidelines  to  Storm  Water  Runoff  from 

Active  Ore  (Metal)  Mining  and  Dressing  Sites 


Discharge/source  of  discharge 


AppNcabte  ELG.  V 
any  (see  key) 


Note/commeot 


Lano  application  area  rurK>ff  . 

Crustier  area — 

Piles  (seepage  and/or  runoff): 

Spent  ore 

Surge/Ore  — - 

Waste  rocK/overtxjrden 

Topsoil 


MD 

mo 

MO 
MD 
MD 
SW 


PW— If  Process  Ifuids  present 
PW— (f  Process  fluids  presenL 

PW— if  Process  fluids  present 
PW— if  Process  fluids  present 


November  1992;  "Stonm  Water  Management  for 
Construction  Activities:  Developing  Pollution 
Prevention  Plant  and  Beet  Management  Practices," 


EPA.  September  1992.  (EPA  832-lt-92-005);  and 
"Erosion  k  Sediment  Control  Handbook."  Goldman 
et  al.,  McGraw-Hill  Book  Company,  1986. 


61246 


Federal  Regbter  /  Vol.  58.  No.  222  /  Friday.  November  19.  1993  /  Notices 


Table  G-4.-Appucabiijty  of  40  CFR  Part  440  Effluent  Limitations  Guideunes  to  Storm  Water  Runofi:  p«ou 
ACTIVE  Ore  (Metal)  Mining  and  Dressing  SiTESominu^       ^^^"  ^^"""^  ™°" 


Dischargoi/sourc*  o(  dachwgt 


OrainagK 

Pit  <k9mao»  (unpunpedj 

Pit  drainage  (removad  by  punping) '"""""""""" 

M»w  watar  from  underground  mines  (unpiirrpad)"  adN 
dscnargaa. 

Mine  water  from  underground  minas  toumoad) 
Seepa/French  drain* 

B«Jada  oonatmctad  o«  waste  rock  or  ^"^: 

Onsite  haul  roads 

Offsite  haU/accass  roads __ 

Roads  not  constnjcted  of  waste  rock  or  «>««  ore" 

Onsite  haul  roads ,7^. " 

Ortsite  haul/access  roads !ZZ1 

MiMng^concentrating: 
Tailings  impoundment/pie 


Runoff  from  tailings  dams/dkes  whan  oxBSticiedoi 

waste  rockAailings. 
Runoff  from  taiings  dama/dkes  when  not  constnKled  of 

waste  rocMailings. 

Heap  leach  pile  runoff/seepage 

Pregnant  pond  (barren  and  surge  ponds  also) 

Pofahir^  pond 

Concentration  bukfng 


Concentrate  pile  (product  storage) „ 

"*■  »«• . .„ 

Anoffary  areas: 

OWce/administraUw  buHdkig  aid  housing 

Chemical  storage  area „ 

Docking  facility '       ' 

Explosive  storage I     " ~       """" 

Fuel  storage  (oH  tanka/cotf  piles)  Z'Z '. 

Vehide^equipment  maintenanca  araa/bukfng 

Pacing  areas 

Power  ptani ~ " 

TrucK  wash  area ......"."!I." — — •• 

Redamation-feiated  wear  

Any  d|sturt)ed  area  (unreclaimed) 

f^«Mnea  areas  released  from  rectonatwn  bonito 

L^OC.  I  '  1 990. 

''!??!?*'  •"^  released  from  reclamation  bonds  prior 

to  Dec  17  1990.  *~.«.  ijnur 

Partaly^i^deoiateJy  reclaimed  areas  or  areas  not  re- 

wased  from  reclamation  bond. 
KEY: 


AppKcaMe  ELG.  V 
any  (sea  hey) 


"warcommem 


PW— if  Process  fluids  present 

(if  off  Active  Area) 

MO-if  dust  control  with  MD  water. 

PW— if  Process  fluids  present 
PW— if  Process  fluids  present 


If  stonn  water  only,  and  no  contact  wiih  piles. 

Same  as  concentration  bWg. 

Unless  mixed  with  SW  frrom  Industrial  area,  then  SW. 

Excessive  contact  with  waste  fxoducA  couU  constitute  MD. 

UC  if  only  emptoyee  and  visitor  type  poking. 

Excessive  contact  with  waste  product  couM  constitule  MD. 

SW  if  inactive  area. 


Temporarily  in«:tive  (e.g..  winter 
closure,  and  portions  of  active  mines 
that  are  no  longer  being  mined,  and 
where  reclamation  has  not  begun)  mines 
will  be  permitted  as  an  active  mine.  The 
following  definitions  apply  to  ^is 
section  and  are  intended  to  provide 
clarification  as  to  what  is  considered 
active,  inactive,  and  temporarily 
inactive: 

The  following  definitions  are  only  for 
this  section  of  today's  proposed  permit 
and  are  not  intended  to  supersede  the 
definitions  of  active  and  inactive  mining 
facilities  established  by  40  CFR 
122.26(b)(14)(iii): 


Active  Metal  Mining  Facilit/'  is  a 
place  where  work  or  other  related 
activity  to  the  extraction,  removal,  ta 
recovery  of  metal  ore  is  being 
conducted.  With  respect  to  surface 
mines,  an  "active  metal  mining  fadlity- 
does  not  include  any  area  of  land  on  or 
in  which  grading  has  been  completed  to 
return  the  earth  to  a  desired  contour  and 
reclamation  work  has  begun. 

"Inactive  Metal  Mining  and  Dressing 
Facility"  means  a  site  where  metal 
mining  and/or  milling  activities 
occurred  in  the  past  but  is  not  an  acUve 
metal  mining  facility,  as  defined  in  this 
section.  The  term  means  a  site  where 


reclamation  subject  to  applicable  State 
or  Federal  reclamation  requirements  has 
begun  but  has  not  been  completed  and/ 
or  the  reclamation  bond  has  not  been 
released.  The  term  also  includes  a  site 
where  the  mining  and/or  milling 
activities  occurred  prior  to  the 
establishment  of  applicable  State  and/or 
Federal  reclamation  requirements  or 
where  there  has  been  no  mining  or 
milling  activities  in  the  10  years  prior  to 
the  effective  date  of  today's  proposed 
permit  This  definition  also  includes 
storm  water  discharges  associated  with 
industrial  activity  from  inactive  mine 
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sites  occurring  on  non-Federal  lands 
where  an  operator  cannot  be  identified. 

"Temporarily  Inactive  Metal  Mining 
Facility"  means  a  site  where  metal 
mining  and/cv  milhng  activities 
occurred  in  the  past,  but  are  not  being 
actively  undertaken  and  the  criteria  for 
being  c:onsidered  an  inactive  metal 
mining  fadUty  are  not  met. 

Operators  of  storm  water  discharges 
from  mining  related  industrial  activities 
such  as  vehicle  maintenance,  or  power 
plants  should  refer  to  the  appropriate 
sections  of  today's  proposed  permit  for 
specific  guidance  or  requirements. 
Clearing,  grading,  and  excavation 
activity  that  disturbs  5  or  more  acres 
during  the  exploration  or  preparation 
for  beginning  active  mining  operations 
cannot  be  covered  by  this  section. 
Coverage  for  this  type  of  pre-mining 
activity  can  be  covered  by  EPA's  general 
permit  for  storm  water  discharges  from 
construction  activities  or  an  applicable 
State>issued  permit  Land  disturbance 
activities  associated  with  the  active 
mining  operations  such  as  expansion  of 
existing  pits,  can  be  covered  by  this 
section. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements.  All  facilities  subject 
to  this  section  must  prepare  and 
implement  a  storm  water  pollution 
pre\'ention  plan.  The  establishment  of  a 
pollution  prevention  plan  requirement 
reflects  EPA's  decision  to  allow 
operators  of  ore  mining  and  dressing 
facilities  to  utilize  BMPs  as  the  BAT/ 
BCT  level  of  control  for  the  storm  water 
discharges  covered  by  this  section.  He 
requirements  included  in  pollution 
prevention  plans  provide  a  flexible 
framework  for  the  development  and 
implementation  of  site  specific  controls 
to  minimize  pollutants  in  storm  water 
discharges.  Tliis  approach  is  consistent 
with  the  approach  used  in  the  baseline 
general  permits  finalized  on  September 
9, 1992  (57  FR  41236). 

Pollution  prevention  can  be  an 
effective  approach  for  controlling 
contaminated  storm  water  discharges 
from  metal  mining  facilities.  Pollution 
prevention  plans  allow  the  operator  of 
a  facility  to  select  BMPs  based  on  site- 
specific  considerations  such  as:  facility 
size;  climate;  geographic  location; 
geology/hydrology;  the  environmental 
setting  of  each  facility;  and  volume  and 
type  of  discharge  generated.  This 
flexibility  is  necessary  because  each 
facility  will  be  imique  in  that  the 
source,  type,  and  volume  of 
contaminated  surface  water  discharges 
will  differ  from  site  to  site.  In  addition. 
EPA  believes  that  the  adoption  of  BMPs 
reduces  environmental  impacts  by 
minimizing  land  distiurbed  areas 
susceptible  to  storm  water  runoff.  Eariy 


implementation  and  maintenance  of 
BMPs  facilitates  ongoing  reclamation 
activities,  reducing  final  reclamation 
costs  associated  with  site  closure.  BMPs 
are  also  effective  at  temporarily  or 
permanently  inactive  mine  sites. 

There  are  two  major  objectives  to  a 
pollution  prevention  plan:  (1)  To 
identify  sources  of  pollution  potentially 
affecting  the  quality  of  storm  water 
discharges  associated  with  industrial 
activity  from  a  facility;  and  (2)  to 
describe  and  ensure  implementation  of 
practices  to  minimize  and  control 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  from 
a  facility. 

Specific  requirements  for  a  pollution 
prevention  plan  for  ore  mining  and 
dressing  facilities  are  described  below. 
These  requirements  must  be 
implemented  in  addition  to  the  baseline 
pollution  prevention  plan  provisions 
discussed  previously. 

a.  Active  and  temporarily  inactive 
metal  mining  facilities 

(1)  Description  of  mining  activities. 
The  storm  water  pollution  prevention 
plan  shall  provide  a  narrative 
description  of  the  mining  and  associated 
activities  taking  place  at  the  site  which 
afi^ect  or  may  affect  storm  water  runoff 
intended  to  be  covered  by  this  section. 
The  narrative  description  shall  report 
the  total  acreage  within  the  mine  site,  an 
estimate  of  the  acreage  of  land  currently 
disturbed,  and  an  estimate  of  the  total 
acreage  that  will  be  disturbed 
throughout  the  hfe  of  the  mine.  A 
general  description  of  the  mining  site 
relative  to  major  transportation  routes 
and  communities  shall  also  be  provided. 

(2)  Description  of  potential  pollution 
sources.  Each  storm  water  pollution 
prevention  plan  must  describe 
activities,  materials,  and  physical 
features  of  the  facility  that  may 
contribute  to  storm  water  runoff  or. 
during  periods  of  dry  weather,  result  in 
dry  weather  flows  and  mine  pumpout. 
This  assessment  of  storm  water 
pollution  will  support  subsequent 
efforts  to  identify  and  set  priorities  for 
necessary  changes  in  materials, 
materials  management  practices,  or  site 
features,  as  well  as  aid  in  the  selection 
of  appropriate  stroctural  and 
nonstructural  control  techniques.  In 
addition  to  the  baseline  general 
requirements  storm  water  pollution 
prevention  plans  must  describe  the 
following  elements: 

(a)  Drainage — The  plan  must  contain 
a  map  of  the  site  that  shows  the  patton 
of  stoim  water  drainage,  structural 
features  that  control  pollutants  in  storm 


water  runoff ''^  and  process  wastewater 
discharges  (including  mine  drainage), 
surface  water  bodies  (including 
wetlands),  places  where  significant 
materials'"  are  exposed  to  rainfall  and 
runoff,  and  locations  of  major  spills  and 
leaks  that  occurred  in  the  3  years  prior 
to  the  effective  date  of  today's  proposed 
permit  The  map  also  must  show  areas 
where  the  following  activities  take 
place:  fueling,  vehicle  and  equipment 
maintenance  and/ or  cleaning,  loading 
and  unloading,  material  storage 
(including  tanks  or  other  vessels  used 
for  liquid  or  waste  storage),  material 
processing,  waste  disposal,  haul  roads, 
access  roads,  and  rail  spurs.  In  addition, 
the  site  map  must  identify  monitoring 
locations. 

(b)  Inventory  of  exposed  materials — 
Facility  operators  are  required  to 
carefully  conduct  an  inspection  of  the 
site  and  related  records  to  identify 
significant  materials  that  are  or  may  be 
exposed  to  storm  water.  TTie  inventory 
must  address  materials  that  within  3 
years  prior  to  the  efCactive  date  of 
today's  proposed  permit  have  been 
handled,  stored,  processed,  treated,  or 
disposed  of  in  a  manner  to  allow 
exposiu«  to  storm  water.  Findings  of  the 
inventory  must  be  documented  in  detail 
Lq  the  pollution  preventioo  plan.  At  a 
minimum,  the  plan  must  describe  the 
method  and  location  of  onsite  storage  or 
disposal;  practices  used  to  minimize 
contact  of  materials  with  rainbll  and 
runoff;  existing  structural  and 
nonstructural  controls  that  reduce 
pollutants  in  storm  water  rrmoff; 
existing  structural  controls  that  limit 
process  wastewater  discharges;  and  any 
treatment  the  runoff  receives  before  it  is 
discharged  to  surface  waters  or  a 
separate  storm  sewer  system.  The 
description  must  be  updated  whenever 
there  is  a  significant  change  in  the  types 
or  amounts  of  materials,  or  material 
management  practices,  that  may  effect 
the  exposure  of  materials  to  storm 
water. 


74Nan8tructuTaJ  featurm  (ucii  as  grest  swaiet  and 
vegetative  buffer  strip*  abo  should  be  shows. 

^Significant  materials  Indttda.***  *  *  bnt  lire) 
not  limited  to:  raw  materials,  fuels,  materials  such 
as  solvents,  detergents,  and  plastic  pellets:  finished 
materials  such  as  metallic  products:  *  *  * 
hazardous  substances  designated  under  section 
101(14)  of  CEKCLA:  any  chemical  bcilities  required 
to  report  pursuant  to  section  31 3  of  title  in  of 
SARA;  fertilizers:  pesticides:  and  waste  products 
such  as  ashes,  slag,  and  sludge  that  have  the 
potential  to  be  released  with  storm  water  discharge" 
(40  CFR  122.26(b)(12)l.  Significant  materials 
commonly  found  at  mining  facilities  include: 
overburden;  raw  materials:  waste  rock  piles; 
tailings;  petroleum  based  products:  solvents  and 
detergents:  heap  leach  pads:  tailings  piles/ponds, 
both  proposed  and  existing:  and  manuiactured 
products,  wraste  materials  or  by-product*  used  or 
created  by  the  facility. 
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In  addition,  any  existing  ore  or  waste 
rock/overburden  diaracterization  data, 
including  results  of  testing  for  acid  rock 
generation  potenUal  must  be  included 
in  the  pollution  prevention  plan.  The 
intent  is  to  get  an  idea  of  the  pollutants 
(e.g..  heavy  metals)  that  may  be  present 
in  the  ore  and  waste  rock/overburden. 

(3)  Measures  and  controls.  Following 
completion  of  the  source  identification 
and  assessment  phase,  the  permittee 
must  evaluate,  select,  and  describe  the 
pollution  prevention  measures,  best 
management  practices  (BMPs),  and 
other  controls  that  will  be  implemented 
at  the  facility.  The  permittee  must  assess 
the  applicability  of  the  following  BMPs 
for  their  site:  discharge  diversions, 
drainage/storm  water  conveyance 
systems,  runoff  dispersions,  sediment 
control  and  collection  mechanisms, 
vegetation/soil  stabilization,  capping  of 
contaminated  sources,  and  treatment  of 
storm  water  discharges.  In  addition. 
BMPs  include  processes,  procedures, 
schedules  of  activiUes.  prohibiUons  on 
practices,  and  other  management 
practices  that  prevent  or  reduce  the 
discharge  of  pollutants  in  storm  water 
runoff. 

The  pollution  prevention  plan  must 
discuss  the  reasons  each  selected 
control  or  practice  is  appropriate  for  the 
facility  and  how  each  will  address  the 
potential  sources  of  storm  water 
polluUon.  The  plan  also  must  include  a 
schedule  specifying  the  time  or  times 
during  which  each  control  or  pracUce 
will  be  implemented.  In  addition,  the 
plan  should  discuss  ways  in  which  the 
controls  and  practices  relate  to  one 
another  and,  when  taken  as  a  whole, 
produce  an  integrated  and  consistent 
approach  for  preventing  or  controlling 
potenUal  storm  water  contamination 
problems. 

Under  the  inspection  requirements  of 
the  pollution  prevention  plan,  operators 
of  active  facilities  are  required  to 
conduct  monthly  visual  inspections  of 
BMPs  and  storm  water  quality  of  each 
discharge  associated  with  an  industrial 
activity.  Owner/operators  of  temporarily 
inactive  mining  sites  are  required  to 
conduct  annual  visual  monitoring.  If 
weather  conditions  make  the  mine  site 
inaccessible,  Uie  quarterly  inspection 
wiU  not  be  required.  Active  mining  sites 
have  frequent  inspection  periods 
because  members  of  tiie  pollution 
prevention  team  will  be  "nsite.  and  the 
fact  that  they  are  active  means  there  is 
a  greater  potential  for  pollution.  The 
inspections  shall  include:  (1)  An 
assessment  of  the  integrity  of  storm 
water  discharge  divereions,  conveyance 
systems,  sediment  contit)l  and 
collection  systems,  and  containment 
Jrtnicturas;  (2)  visual  inspections  of 
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vegetative  BMPs,  serrated  slopes,  and 
benched  slopes  to  determine  if  soil 
erosion  has  occurred;  and  (3)  visual 
inspections  of  material  handling  and 
storage  areas  and  other  potential  sources 
of  pollution  for  evidence  of  actual  or 
potential  pollutant  discharges  of 
contaminated  storm  water. 

Under  the  employee  training 
requirements  of  the  pollution 
prevention  plan,  facility  operatora  are 
required  to  conduct  employee  training 
programs  at  least  semiannually.  The 
intent  of  this  frequency  is  to  provide  a 
reminder  to  the  employees  of  the 
reauirements  of  the  storm  water 
pollution  prevention  plan. 

(4)  Non-stonn  water  discharges.  Each 
f>ollution  prevention  plan  must  include 
a  certification,  signed  by  an  authorized 
individual,  that  discharges  from  the  site 
have  been  tested  or  evaluated  for  the 
presence  of  non-storm  water  discharges, 
including  discharges  that  are  subject  to 
40  CFR  part  440.  The  certification  must 
describe  possible  significant  sources  of 
non-storm  water,  the  results  of  any  test 
and/or  evaluation  conducted  to  detect 
such  discharges,  the  test  method  or 
evaluation  criteria  used,  the  dates  on 
which  tests  or  evaluations  were 
performed,  and  the  onsite  drainage 
points  directly  observed  during  tiie  test 
or  evaluation.  Pollution  prevention 
plans  must  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  discharge. 

Under  the  non-storm  water  discharge 
section  of  the  pollution  prevention  plan. 
EPA  will  allow  non-storm  water 
discharges  that  mix  with  storm  water 
under  this  section  provided  that  the 
plan  Includes  a  certification  that  any 
non-storm  water  discharge  which  mixes 
with  storm  water  is  subject  to  a  separate 
WDES  permit  that  applies  applicable 
effluent  limitations  prior  to  the  mixing 
of  non-storm  water  and  storm  water.  In 
such  cases,  the  certification  shall 
identify  the  non-storm  water 
discharge(s).  the  applicable  NPDES 
permit(s),  the  effluent  limitations  placed 
on  the  non-storm  water  dischai^  by  the 
NPDES  permit(s),  and  the  point(s)  at 
Which  the  limitations  are  applied. 
b.  Inactive  metal  mining  facilities 
[1]  Pollution  prevention  team.  The 
storm  water  poUution  prevention  plan 
must  identify  specific  individual(s)  who 
are  responsible  for  the  development, 
implementation,  maintenance,  and 
revision  of  the  pollution  prevention 
plan.  The  plan  shall  clearly  identify  the 
responsibilities  of  each  team  member. 
The  activities  and  responsibilities  of  the 
team  shall  address  all  aspects  of  the 
storm  water  pollution  prevention  plan 
at  the  inactive  facility.  Members  o'the 


pollution  prevention  team  do  not  have 
to  be  permanently  located  at  the 
inactive  facility,  such  as  the 
requirement  for  any  active  facility. 

[2)  Description  of  mining  activities. 
The  storm  water  pollution  prevention 
plan  shall  provide  a  narrative 
description  of  the  mining  and  associated 
activities  Uiat  took  place  at  the  site.  The 
narrative  description  shall  report  the 
approximate  dates  of  operation,  total 
acreage  within  the  mine  site  and/or 
processing  site,  an  estimate  of  Uie  total 
acreage  disturbed,  and  the  activities 
(reclamation  etc.)  that  are  currently 
taking  place  at  tiie  facility.  A  general 
description  of  the  mining  site  relative  to 
major  transportation  routes  and 
communities  shall  also  be  provided. 

13)  Description  of  potential  pollution 
sources.  Each  storm  water  pollution 
prevention  plan  must  describe 
activities,  materials,  and  physical 
features  of  the  facility  Uiat  may 
contribute  to  storm  water  runoff  or. 
during  periods  of  dry  weather,  result  in 
dry  weather  flows.  This  assessment  of 
storm  water  pollution  will  support 
subsequent  efforts  to  identify  and  set 
priorities  for  necessary  changes  in 
materials,  materials  management 
practices,  or  site  features,  as  well  as  aid 
in  the  selection  of  appropriate  stiiictural 
and  nonsti^ctural  contitil  techniques.  In 
addition  to  the  baseline  general 
requirements  storm  water  pollution 
prevention  plans  must  describe  the 
following  elements: 

(a)  Drainage— The  plan  must  contain 
a  map  of  the  site  that  shows  the  pattern 
of  storm  water  drainage,  structural 
features  that  contix)l  pollutants  in  storm 
water  runoff '6  and  process  wastewater 
discharges  (including  mine  drainage), 
surface  water  bodies  (including 
wetlands),  places  where  significant 
materials  ^7  are  exposed  to  rainfall  and 
runoff.  The  map  also  must  show  the 
location  of  the  following:  any  remaining 
equipment  storage,  fueling,  and 
maintenance  areas;  areas  used  for 


^  NoMtrurturtl  feature*  such  u  grew  twales  and 
vegetative  buffer  rtripa  also  should  be  shown. 

"Significant  materials  include. butlarol 

not  limited  to:  raw  materials,  fuels,  materials  such 
as  solvents,  detergenu,  and  plastic  pelleU;  finished 
matenals  such  as  meullic  products;  •  •  • 
haxardous  substances  designated  under  section 
101(14)  of  CERCLA;  any  chemical  bcilitie*  required 
to  report  pursuant  to  section  31 3  of  title  ffl  of 
SARA;  fertilizers;  pesticides;  and  waste  producU 
such  as  ashe*.  slag,  and  sludge  that  have  the 
pwential  to  be  released  w'th  storm  water  diacharse" 
(40  CFR  122.26(b)(12)).  Significant  materials 
commonly  found  at  mining  facilities  include- 
overburden;  raw  materUls;  waste  rock  piles; 
tailings;  petroleum  based  products;  solvents  and 
detergenu;  heap  leach  pads;  tailings  piles/ponds, 
both  proposed  and  existing;  and  manufactured 
products,  waste  materials  or  by-products  used  or 
created  by  the  facility. 
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outdoor  manufactuhng,  storage,  or 
disposal  of  materials:  the  boundaries  of 
former  mining  and  milling  sites;  the 
location  of  each  storm  water  outfall  and 
an  outline  of  the  portions  of  the 
drainage  area  that  are  within  the  ^ility 
boundaries;  tailings  piles  and  p>onds; 
mine  drainage  or  any  other  process 
water  discharge  point;  and  an  estimate 
of  the  direction  of  flow. 

(b)  Inventory  of  exposed  materials — 
The  storm  water  pollution  prevention 
plan  shall  include,  for  eech  outfisU,  en 
inventory  and  narrative  description  of 
any  significant  materials  that  may  still 
be  at  the  site.  The  description  and 
locations  of  the  significant  materials 
should  be  consistent  with  those  shown 
on  the  site  map.  Findings  of  the 
inventory  must  be  documented  in  detail 
in  the  pollution  prevention  plan.  At  a 
minimum,  the  plan  must  describe  the 
method  and  location  of  onsite  storage  or 
disposal;  practices  used  to  minimize 
contact  of  materials  with  rainfall  and 
runoff;  existing  structural  and 
nonstructural  controls  that  reduce 
pollutants  in  storm  water  runoff; 
existing  structural  controls  that  limit 
process  wastewater  discharges;  and  any 
treatment  the  runoff  receives  before  it  is 
discharged  to  surface  waters  or  a 
separate  storm  sewer  system. 

[c]  Risk  identification  and  summary 
of  potential  pollutant  sources — ^The 
description  of  potential  pollution 
souroes  culminates  in  a  narrative 
assessment  of  the  risk  potential  that 
souroes  of  pollution  pose  to  storm  water 
quality.  Hiis  assessment  should  clearly 
point  to  activities,  materials,  and 
physical  features  of  the  facility  that  have 
a  reasonable  potential  to  contribute 
significant  amounts  of  jrallutants  to 
storm  water.  The  assessment  must  list 
any  significant  pollution  sources  at  the 
site  and  identify  the  pollutant  parameter 
or  parameters  (i.e.,  total  suspended 
solids,  arsenic,  etc)  associated  with 
each  source. 

[4]  Measures  and  controls.  Following 
completion  of  the  source  identification 
and  assessment  phase,  the  permittee 
must  evaluate,  select,  and  describe  the 
pollution  prevention  measures,  best 
management  practices  (BMPs),  and 
other  controls  that  will  be  implemented 
at  the  facility.  The  permittee  must  assess 
the  applicability  of  the  following  BMPs 
for  their  site:  discharge  diversions, 
drainage/storm  water  conveyance 
systems,  runoff  dispersions,  sediment 
control  and  colleciion  mechanisms. 
vegetation/soil  stabihtation,  capping  of 
contaminated  sources,  and  treatment  of 
storm  water  discharges.  In  addition. 
BMPs  include  processes,  procedures, 
schedules  of  activities,  prohibitions  on 
practices,  and  other  management 


practices  that  prevent  or  reduce  the 
discharge  of  pollutants  in  storm  water 
runoff.  EPA  recognizes  thai  inactive 
mine  sites  and  abandoned  mine  sites 
will  most  likely  require  different  storm 
water  controls  because  the  sources  and 
types  of  contamination  may  vary. 

The  f>ollution  prevention  plan  must 
discuss  the  reasons  eech  selected 
control  or  practice  is  appropriate  for  the 
facility  ana  how  each  will  address  the 
potential  sources  of  storm  vrater 
pollution.  The  plan  also  must  include  a 
schedule  specifying  the  time  or  times 
during  which  each  control  or  practice 
will  be  implemented.  In  addition,  the 
plan  should  discuss  ways  in  which  the 
controls  and  practices  relate  to  one 
another  and,  when  taken  as  a  whole, 
produce  an  integrated  and  consistent 
approach  for  preventing  or  controlling 
potential  storm  water  contamination 
problems. 

(5)  Comprehensive  site  compliance 
evaluation.  Where  annual  site 
inspections  are  shown  in  the  plan  to  be 
impractical  for  inactive  mining  sites  due 
to  the  remote  location  and 
inaccessibility  of  the  site,  site 
inspections  required  under  this  part 
shall  be  conducted  at  appropriate 
intervals  specified  in  the  plan,  but,  in 
no  case  less  than  once  in  3  years. 

6.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 

requirements.  EPA  believes  that  active 
metal  mining  facilities  may  reduce  the 
level  of  pollutants  in  storm  water  runoff 
from  their  sites  through  the 
development  and  proper 
implementation  of  the  storm  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposed  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan  and  to  characterize  the  discharge 
for  potential  environmental  impacts,  the 
proposed  permit  requires  active  ore 
mining  and  dressing  facilities  to  collect 
and  analyze  samples  of  their  storm 
water  discharges  for  the  pollutants 
listed  in  Table  G-5.  The  pollutants 
listed  in  Table  G-5  were  found  to  be 
above  levels  of  concern  for  a  significant 
portion  of  active  ore  mining  and 
dressing  facilities  that  submitted 
quantitative  data  in  the  group 
application  process,  or  are  believed  to 
be  present  t»sed  upon  the  description  of 
industrial  activities  and  significant 
materials  exposed.  Because  these 
pollutants  have  been  reported  at  levels 
of  concern  from  active  ore  mining  and 
dressing  facilities,  EPA  is  requiring 
monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 


pollution  prevention  plan  and  to  help 
ensure  that  a  reducdon  of  pollutants  is 
realized. 

Today's  proposed  permit  only 
requires  active  ore  minirtg  and  dressing 
facilities  to  monitor  their  storm  water 
discharges.  EPA  requests  comment  as  to 
whether  moiutoring  requirements 
should  be  expanded  to  temporarily 
inactive  or  inactive  facilities.  EPA  also 
requests  comment  as  to  whether  the 
scope  of  the  discharges  which  must  be 
monitored  could  be  focused  on 
particular  discharges  of  stormwater  from 
active  metal  mining  facilities. 

At  a  minimum,  storm  water 
discharges  from  active  metal  mining 
facilities  must  be  monitored  quarterly 
during  the  second  yeer  of  permit 
coverage.  At  the  end  of  the  second  year 
of  permit  coverage,  a  facility  must 
calculate  the  average  concentration  for 
eech  parameter  listed  in  Table  G-5.  If 
the  permittee  collects  more  than  four 
samples  in  this  period,  then  they  must 
calculate  an  average  concentration  for 
eech  pollutant  of  coocem  for  all 
samples  analyzed. 

Table  G-5.— Inoustry  Monitoring 
Requirements 


PoOutants  01  concern 

Cut-ofl  concentration 

Ctwmical  Oxygen  De- 

eSmg/L 

mand  (COD). 

TotaJ  Suspended  So»- 

lOOmgrt. 

tdsrrss). 

Total  KiektaN  Nitro- 

I.Smg/L 

gen  (TKN). 

Nitrate  plus  Nrtrtle  Ni- 

0.68 mgO. 

trogen. 

Totel  Phosphorus  

0.33  mgO. 

Ammonia  „ - 

0.093  mg^ 

Total  RecoveraUe  An- 

0.088 mgO. 

timony. 

Total  Recoverable  Ar- 

.000018 mgO. 

senic. 

Total  Recoveral)»e 

0.009  m^ 

Copper. 

Total  Recoverable 

0.3  mgO. 

Iron. 

Total  Recoverable 

o.oasrmaiL 

Lead. 

Total  Recoverable 

0.05  moTL 

Manganese. 

Total  Recoverable 

0.065  mgrt. 

Zinc. 

If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  G-5.  tfien  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fbiirth  year  of  the  permit  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  G-5,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  param^er 
during  the  fourth  year  of  permit 
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coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 

Table  G-6.— Schedule  of 
Monitoring 

2nd  Year  o»  Per-     •  Conduct  quarterty  moo- 
mit  Coverage.  toring. 

•  Calculate  ttie  average 
concentration  tor  ail  pa- 
rameter* analyzed  dur- 
ing this  period 

•  If  average  concerrtration 
is  greater  than  the 
value  listed  in  Table  G- 
5,  tf>en  quarterty  sam- 
pling is  required  during 
V\9  fourtn  year  of  ttw 
permit 

•  If  average  concentration 
is  less  than  or  equal  to 
the  value  isted  in  Table 
G-6,  then  no  further 
sampling  is  required  for 
ttiat  parameter. 

4th  Year  of  Per-       •  Conduct  quarterly  mon- 
mit  Coverage.  Itormg   for  any  param- 

eter where  the  average 
corKentrat)on  in  year  2 
of  the  permit  is  greater 
than  the  value  listed  in 
Table  G-5. 

•  If  industrial  activities  or 
tfie  pollution  prevention 
plan  have  been  altered 
such  that  storm  water 
discharges  may  be  ad- 
versely affected,  quar- 
terty monitoring  Is  re- 
quired for  ail  param- 
eters of  corx»rn. 

In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentraUon,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

The  monitoring  cut  off  concentrations 
listed  in  Table  G-5  are  not  numerical 
effluent  limitations.  These  values 
represent  a  level  of  pollutant  discharge 
which  facilities  may  achieve  through 
the  implementation  of  pollution 
prevention  plans.  At  least  half  of  the 
facilities  which  submitted  Part  2  data, 
reported  concentrations  less  than  or 
equal  to  the  values  listed  in  Table  G-5. 
Facilities  that  achieve  average  discharge 
concentrations  which  are  less  than  or 
equal  to  the  values  in  Table  G-5  are  not 


relieved  from  the  pollution  prevention 
plan  requirements  or  any  other 
reouirements  of  the  permit. 

o.  Alternative  certification. 
Throughout  today's  permit.  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facilities  that  do,  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VII.G.  of 
the  permit  (Signatory  Requirements), 
that  material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products,  industrial 
machinery  or  operations,  significant 
materials  from  past  industrial  activity, 
or,  in  the  case  of  airports,  deicing 
activities,  that  are  located  in  areas  of  the 
facility  that  are  within  the  drainage  area 
of  the  outfall  are  not  presently  exposed 
to  storm  water  and  will  not  be  exposed 
to  storm  water  for  the  certification 
period.  Such  certification  must  be 
retained  in  the  storm  water  pollution 
prevention  plan  and  submitted  to  EPA 
in  accordance  with  Part  VI.C  of  this 
permit. 

c.  Reporting  reouirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 
a.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 


sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
^  report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
efiluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

/.  Visual  examination  of  storm  water 
quality.  The  inspection  must  be  of  a 
grab  sample  collected  bom  each  storm 
water  outfall.  Visual  inspections  of 
storm  water  discharges  from  each  outfall 
at  active  and  temporarily  inactive 
mining  facilities  are  required.  The 
examination  of  storm  water  quality  at 
active  mining  facilities  must  be 
conducted  at  least  once  a  month. 
Temporarily  inactive  mining  facilities 
must  make  the  examination  at  least  once 
a  year  (consistent  with  the 
Comprehensive  Site  Compliance 
Evaluation).  Visual  examination  of 
storm  water  quality  at  inactive  mining 
facilities  is  not  required.  EPA  requests 
comment  on  the  frequency  requirements 
for  the  examination  of  storm  water 
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quality  at  active,  temporarily  inactive, 
and  inactive  mining  facilities.  The 
examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  Hfe  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  vi  ual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 


results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staff's 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extenaed  frozen  conditions,  etc.). 

7.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.G.  of  today's  proposed  permit. 

a.  Monitoring  Requirements  for  Active 
and  Temporarily  Inactive  Metal  Mining 


Facilities.  During  the  period  beginning  1 
year  after  the  effective  date  and  lasting 
through  the  expiration  date  of  this 
permit,  permittees  must  monitor  all 
storm  water  discharges  (each  outfall  at 
the  facility  for  the  parameters  identified 
below)  at  least  quarterly  (4  times  pet 
year)  except  as  provided  in  Vl£. 
(Sampling  Waiver  and  Representative 
Discharge).  A  grab  sample  may  be 
collected.  The  grab  sample  shall  be 
taken  during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
dischai^.  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
In  addition  to  analyzing  the  discharge 
for  the  parameters  listed  below,  the 
permittee  shall  record  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  an  estimate  of  the 
total  volume  (in  gallons)  of  the 
discharge  sampled:  an  estimate  of  the 
runoff  coefficient  of  the  drainage  area; 
and  the  status  of  the  facility  (active, 
temporarily  inactive,  permanently 
inactive,  or  imdergoing  reclamation). 
Table  G-7  indicates  the  parameters  to  be 
monitored  and  frequency  for  all 
facilities  in  the  metal  mining  section. 


Table  G-7.— Ore  Mining  and  Dressing:  Monitoring  Requirements 


Parameter 


Unit 


Frequency^ 


Sample  type 


Total  Flow 

PH 

Total  Settteabie  Solids  .. 
Total  Suspended  Solids 
Nitrate  and  Nitrite  as  N  . 


MG 

s.a 

ml/L 

mg/L 

mg/L 


Quarterty 
Quafterty 
Quarterly 
Quarterty 
Quarterly 


Estimate. 

Grab. 

Grab 

Grab. 

Grab. 


'  The  quarters  are  defined  as  December  to  February,  March  to  May,  June  to  August,  and  September  to  November. 


b.  Monitoring  requirements  for 
inactive  metal  mining  facilities.  There 
are  no  monitoring  requirements  for 
storm  water  discharges  from  inactive 
metal  mining  facilities  unless  notified 
by  the  permit  issuing  authority. 

c.  Reporting:  when  to  submit.  The 
permittees  shall  submit  monitoring 
results  obtained  during  the  reporting 
period  ruiming  from  January  to 
December  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  28th  day  of  the  following  January.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  sampling 


period.  The  first  report  may  include  less 
than  12  months  of  information. 

8.  Numeric  Effluent  Limitations 

There  are  no  numeric  effluent 
limitations  beyond  those  described  in 
Part  VI.F.  of  this  fact  sheet 

H.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Coal 
Mines  and  Coal  Mining-Related 
Facilities 

On  November  16, 1990  (55  FR  47990). 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  associated 


with  industrial  activity."  This  definition 
includes  point  source  discharges  of 
storm  water  from  eleven  major 
categories  of  facilities,  including: 
"*  *  *  (ill)  facilities  classified  as 
Standard  Industrial  Classification  (SIC) 
codes  10  through  14  including  active  or 
inactive  mining  operations  (except  for 
areas  of  coal  mining  operations  no 
longer  meeting  the  definition  of  a 
reclamation  area  under  40  CFR  434.11(1) 
because  the  performance  bond  issued  to 
the  facility  by  the  appropriate  SMCRA 
authority  has  been  released,  or  except 
for  areas  of  noncoal  mining  operations 


61252 


Federal  Register  /  Vol.  56.  No.  222  /  Friday.  November  19.  1993  /  Notices 


which  have  been  released  from 
applicable  State  or  Federal  redamation 
requirements  after  December  17. 1990) 
and  oil  and  gas  exploration,  production, 
processing,  or  treatment  operations,  or 
storm  water  contaminated  by  contact 
with  any  overburden,  raw  material, 
intermediate  products,  finished 
products,  by-products  or  waste  products 
located  on  the  site  of  such  operations." 
This  section  only  covers  storm  water 
discharges  associated  with  industrial 
activities  firom  inactive  '•  coal  mines 
and  from  access  roads,  haul  roads,  and 
rail  lines  at  active  coal  mines.  Coal 
mines  and  coal  mining  fecilities  subject 
to  requirements  under  this  section 
include  the  following  types  of 
operations: 

•  Bituminous  Coal  and  Lignite 
Surface  Mining  (SIC  1221). 

•  Bituminous  Coal  Underground 
Mining  (SIC  1222). 

•  Anthracite  Mining  (SIC  1231). 

•  Coal  Mining  Services  (SIC  1241). 
Storm  water  dischaTges  authorized  by 

this  section  include  storm  water 
discharges  at  inactive  coal  mines  where 
precipitation  and  storm  water  runon 
come  into  contact  with  significant 
materials  including,  but  not  limited  to. 
raw  materials,  waste  products,  and  by- 
products, overburden,  and  stored 
materials.  This  section  also  authorizes 
storm  water  discharges  from  haul  roads, 
access  roads,  and  rail  lines  used  or 
traveled  by  carriers  of  raw  materials, 
manufactured  products,  waste  materials, 
or  by-products  created  by  active  coal 
mining  facilities.  The  following 
activities  are  covered  under  this  section: 

•  Haul  i?oads— Nonpublic  roads  on 
which  coal  or  coal  refuse  is  conveyed. 

•  Access  floods— Nonpublic  roads 
providing  Ught  vehicular  traffic  within 
the  facility  property  and  to  pubUc 
roadways. 

•  Railroad  Spurs,  Sidings,  and 
Internal  Haulage  Line»— Rail  lines  used 
for  hauhng  coal  within  the  facility 
property  and  to  oflsite  commercial 
railroad  lines  or  loading  areas. 

•  Conveyor  Belts,  Chutes,  and  Aerial 
Tramway  Haulage  Area»— Areas  under 
and  around  coal  or  refuse  conveyor 
areas,  including  transfer  stations. 

•  Equipment  Storage  and 
Maintenance  Yards — 

•  Conl  Handling  Buildings  and 
Structures — 

•  Inactive  Coal  Mines  and  Related 
i^iieos— Abandoned  and  other  inactive 
mines,  refuse  disposal  sites  and  other 
mining-related  areas.  This  includes 
abandoned  mine  sites  being  reclaimed 

'•Inactlw  mining  opmations  an  mining  tltM  that 
are  not  twing  actively  mined,  but  which  hare  an 
identiiiabia  awnet/oiMratar. 


under  Title  IV  of  the  Surface  Mining 
Control  and  Reclamation  Act.  Not 
covered  by  this  section  are  discharges 
from  sites,  or  j>art8  of  sites,  which  are 
determined  to  cause  or  contribute  to 
water  quality  standards  violations. 
This  section  does  not  cover  any 
discharge  subject  to  effluent  limitation 
guidehnee.  Discharges  from  active 
facilities  and  those  under  reclamation 
are  subject  to  NPDES  permits  and 
require  treatment  to  meet  specific 
effluent  guideline  limits  as  specified  in 
40  CFR  Part  434  for  pH.  iron, 
manganese,  suspended  solids,  and 
settleable  solids.  Storm  water  that  does 
not  come  into  contact  with  any 
overburden,  raw  material,  intermediate 
prodiict,  finished  product,  byproduct,  or 
waste  product  located  on  the  site  of  the 
operation  are  not  subject  to  permitting 
under  this  section  according  to  Section 
402(1)(2)  of  the  Qean  Water  Act.  This 
section  also  does  not  apply  to 
discharges  for  sites  on  Federal  lands  on 
which  a  claim  has  been  established 
under  the  General  Mining  Laws  but 
where  no  mining  activities  have  been 
undertaken  other  than  nominal  claim- 
holding  activities  required  by  the 
Mining  Law  and  applicable  regulations. 
When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirelnents  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  tedlity  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

Industry  Profile 

Coal  is  a  black,  primarily  organic 
substance  formed  from  compressed 
layers  of  decaying  (wganic  matter 


millions  of  years  ago.^*  Factors  such  as 
the  fixed  carbon  content,  volatile  matter 
fraction,  and  heating  value,  determine 
whether  coal  is  classified  as  lignite,  sub- 
bituminous,  bituminous,  or  anthracite. 
The  coal  mining  and  related  faciUties 
industry  extracts  and  processes  coal. 
There  are  two  methods  of  coal  mining: 
surface  mining  and  underground 
mining.  Surface  mining  is  a  method 
utilized  when  the  coal  is  close  to  the 
earth's  surface  and  it  is  economically 
viable  to  remove  and  store  the 
overburden,  which  can  later  be  used  for 
reclamation.  Underground  mining 
occurs  when  coal  is  too  deep  to  be 
surface  mined  or  environmental 
restrictions  prohibit  surface  mining. 

Coal  preparation  activities  increase 
the  value  of  coal  by  removing  impurities 
through  size  reduction,  screening, 
gravity  separation,  dewatering.  and 
drying.  After  this  step,  coal  is  ready  to 
be  shipped  for  further  processing.  The 
impurities,  including  shales,  clays,  low 
reject  coal,  and  possibly  some  acidic 
materials,  are  then  conveyed  to  refuse 
disposal  facilities. 

These  mining  methods  and  coal 
preparation  activities  occur  dining  the 
active  phase  of  mining  and  are  not 
authorized  by  this  section  nor  are  they 
included  in  the  storm  water  regulation. 
Most  areas  at  active  mine  sites  are 
covered  by  the  Surface  Mining  Control 
arid  Reclamation  Act  (SMCRA). 
Discharges  from  these  areas  are 
considered  process  wastewaters  and  are 
covered  under  a  separate  NPDES  permit. 
Today's  proposed  permit  only  addresses 
storm  water  discharges  from  coal  mines 
and  related  areas  that  are  not  already 
subject  to  efiluent  limitation  guidelines 
under  40  CFR  part  434.  Storm  water 
discharges  not  subject  to  the  effluent 
limitation  guideUnes  may  include 
discharges  from  the  following  areas: 

A.  Access  roads,  haul  roads,  and  rail 
lines.  Access  roads,  haul  roads,  and  rail 
Hnes  are  used  for  the  transportation  of 
coal,  refuse  (waste  materials,  old 
equipment,  etc.),  and  overburden  away 
from  the  mine  workings.  To  build  access 
and  haul  roads,  common  land 
disturbing  activities  such  as  vegetation 
clearing  and  soil  grading  are  necessary. 
Refuse  coal  and  overburden  may  be 
used  as  a  road  base  material.  Road 
building  activities  increase  the  potential 
for  the  offsite  discharge  of  sediment  in 
storm  water  runoff.  In  addition,  coal, 
overburden,  and  refuse  materials  may  be 
spilled  during  loading  and  unloading 
operations  and  during  the  transport  of 

'••■Dwelopraent  Document  for  Final  Effluent 
LunitatioM  Guideline.  New  Source  Performance 
Standard*,  and  Pretreatment  Standard*  for  the  Coal 
Mining  Point  Source  Category."  EPA.  1982. 
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such  materials  along  access  roads,  haul 
roads,  and  rail  spurs. 

b.  Inactive  mine  sites.  Although 
industrial  processes  have  ended  at 
inactive  mine  sites,  the  significant 
materials  associated  with  those 
industrial  processes  may  remain  at  the 
site  and  contaminate  storm  water 
discbarges.  The  areas  at  inactive  surface 
or  underground  coal  mines  which  are 
included  in  the  storm  water  regulation 
include  former  locations  of:  Conveyor 
behs,  chutes,  and  aerial  tramways; 
equipment  storage  and  maintenance 
yards;  coal  preparation  plants;  and  coal 
handling  buildings  and  storage  areas. 

Inactive  mine  sites  are  regulated 
because  significant  materials  remain 
onsite.  The  significant  materials 
include,  but  are  not  Umited  to:  Coal 
piles,  including  coal  refuse  piles;  used 
and  old  equipment,  including 
boneyards;  overburden;  solvents; 
cleaning  agents;  contaminated  soils  and 
sediments;  waste  disposal  sites;  waste 
materials;  tailings;  and  sludges.  These 
materials  are  typically  stored  outdoors 
and  are  exposed  to  storm  water 
discharges. 


2.  Pollutants  Found  in  Storm  Water 
Discharges 

Impacts  caused  by  storm  water 
discharges  from  active  haul  roads, 
access  roads  and  rail  lines  and  inactive 
coal  mine  and  coal  mining-related 
facilities  will  vary.  Several  factors 
influence  to  what  extent  significant 
materials  hxtm  coal  mines  and  coal 
mining-related  facilities  may  affect 
water  quality.  Such  factors  include: 
geographic  location;  hydrogeology;  the  , 
type  of  coal  extracted;  the  mineralogy  of 
the  extracted  resource  and  the 
surrounding  rock;  how  the  coal  was 
extracted;  the  type  of  industrial 
activities  occurring  onsite;  the  size  of 
the  operation;  and  type,  duration,  and 
intensity  of  precipitation  events.  Each  of 
these,  and  other,  factors  will  interact  to 
influence  the  quantity  and  quality  of 
storm  water  nmoff.  For  example, 
overburden  may  be  a  significant  source 
of  pollutants  at  some  facilities,  while 
storage  areas  are  a  primary  source  at 
others.  In  addition,  sources  of  pollutants 
other  than  storm  water,  such  as  illicit 
connections,^  spills,  and  other 


improperly  dumped  materials,  may 
increase  the  pollutant  loads  discharged 
into  waters  of  the  United  States. 

Storm  water  discharges  from  haul 
roads  of  active  sites  and  inactive  mine 
sites  may  include  many  of  the 
pollutants  common  to  active  coal 
mining  operations.  These  pollutants 
may  include  acids,  suspended  solids, 
dissolved  solids,  iron,  manganese,  and 
traces  of  other  metals.  Table  H-1 
indicates  the  pollutant  sources  and 
pollutants  for  a  number  of  industrial 
activities  for  coal  mines  authorized  by 
this  section. 

Another  problem  at  coal  mines  is  acid 
mine  drainage.  In  general,  the  problems 
of  acid  mine  drainage  is  confined  to 
western  Maryland,  northern  West 
Virginia,  Pennsylvania,  western 
Kentucky,  and  along  the  Illinois-Indiana 
border.  Acid  mine  drainage  is  not  a 
problem  in  the  West  because  the  coals 
and  overburden  contain  little  pyrite,  the 
precursor  for  acid  mine  drainage,  and 
because  of  low  annual  precipitation. 


Table  H-1.— Activities,  Pollutant  Sources,  Pollutants 


Activily 


Poflutant  source 


PoNutarrts 


Road  and  Rail  Constnx:tion  and  Mainte- 
nance— Active  Sites. 

Raw  or  Waste  Material  Transportation 

Location  of  Mining  and  Processing  Activities  at 
Inactive  Coal  Mines. 


Surface  grading  and  exposure  of  soils 


Material  spills 

Raw  Material  Storage 


Equipment/Vehicle  Maintenance 


Reclamation  Activities 


Waste  Rock  Storage  _ 

Disposal  Areas  _. 

Surface  and  Underground  Mines  

Materials  Handling  and  Loadvig/Unioadvig 

Fueling  Activities , 

Parts  Cleaning , 


Waste  disposal  of  oily  rags,  oil  and  gas  filters, 

battenes,  coolants,  degreasers. 
Site  preparation  for  stabilization 


Dust.  TSS,  TDS.  turbidrty,  pH. 

Dust.  TSS,  TDS,  turbi«y,  pH.  sulfates,  iron. 
Dust.  TSS,  TDS,  turtidrty.  pH  sulfates,  iroa 

Dust,  TSS,  TDS,  turbidity,  sulfates,  iron.  pH. 
Dust,  TSS,  TDS,  turbidity.  pH,  oil  &  grease. 
Dust,  TSS,  TDS,  turbidity,  pH,  sulfates,  iron. 
Dust,  TSS,  TDS,  turbidrty.  pH,  sulfates,  iron. 
Diesel  fuel,  gasoline,  oil.  COD. 
Solvents,    oil,    heavy    metals,    acid/alkaline 

wastes. 
OH,  heavy  metats,  solvents,  acids,  COD. 

Dust,  TSS,  TDS,  turbidtty. 


Sampling  data  was  submitted  jointly 
by  the  American  Mining  Congress  and 
the  National  Coal  Association  for  the 
group  permit.  The  AMC/NCA  group 
sampling  effort  was  representative  of 
applicants  and  activities  in  several  key 
areas.  For  example,  75  percent  are 
located  in  EPA  storm  water  rainfall 
district  no.  2  (KY,  WV.  IN,  ILL,  TN 
area);  70  percent  operate  alkaline  mines, 
30  percent  acidic  mines;  88  percent  use 
haul  roads  onsite;  80  percent  transport 
coal  over  haul  roads;  70  percent 
transport  refuse;  and,  for  sediment  and 


■>  Illicit  connections  are  contritnitions  of 
unpermitted  non-stonn  water  discharges  to  storm 
sewers  from  any  number  of  sources  including 


erosion  control,  78  percent  include 
sediment  traps  and  51  percent  use  straw 
bale  barriers  and  channel  protection. 
The  samples  taken  reflected  these 
locations  and  activities. 

Less  than  35  percent  of  the  designated 
sampling  facilities  have  submitted  part 
2  data,  which  is  less  than  four  percent 
of  the  coal  mines  participating  in  the 
group  application  process.  In  addition, 
a  nimiber  of  data  submittals  did  not 
submit  data  for  flow-weighted 
composite  samples.  A  siunmary  of  the 
sampling  data  analyzed  for  conventional 


sanitary  sewers,  industrial  ftcilities.  commercial 
establishments,  or  residential  dwellings.  The 
probability  of  illicit  connections  at  coal  mines  and 


mining  pollutants  is  listed  in  Table  H- 
2.  Median  concentrations  for  suspended 
solids  (TSS)  and  iron  concentrations 
merit  attention.  The  few  settleable 
solids  samples  collected  by  the 
applicants  indicate  levels  more  than  20 
times  larger  than  the  0.5  mg/L  limit  for 
storm  water  discharges  from  surface 
mines  sedimentation  ponds.  Sampling 
data  on  acfd,  other  metals,  oil  and 
grease,  and  other  pollutants  revealed 
relatively  low  concentrations.  The  pH 
values  appear  to  be  in  the  neutral  range. 


coal  mining  related  facilities  is  low  yet  it  still  may 
be  applicable  at  some  operations. 
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Stfxrm  water  discharges  from  inactive 
and  abandoned  coal  mines,  preparatitm, 
refuse  disposal  sites,  haul  roads  and 
other  inactive  mining-related  areas  may 
contain  substantial  amounts  of 
pollutants  without  the  benefits  of 
sediment  and  erosion  control  measures. 
Sampling  data  in  the  EPA  1982 
"Development  Document  for  Effluent 
Guidelines  and  Standards  for  Coal 
Mining"  reveal  typical  ranges  for 
untreated  mine  drainage  and  are 
indicated  in  Table  H-3.  The  data  are 
based  on  untreated  surface  and 
imdeiground  drainage  and  may  not  be 
typical  of  inactive  sites  subject  only  to 
storm  water  nmoff.  For  example,  a  high 
proportion  of  underground  mines  in  the 
svuvey  may  have  resulted  in  the 
relatively  low  median  levels  of 
suspended  solids.  However,  it  does 
indicate  the  potential  array  of 
conventional  mining  pollutants  which 
could  be  present  in  abandoned  mine 
drainage. 

3.  Options  for  Controlling  Pollutants 

Mining  facihties  are  often  dissimilar 
to  other  types  of  industrial  facilities 
because  they  may  be  situated  in  remote 
locations,  operate  only  seasonally  or 
intermittently,  yet  need  year-round 
storm  water  management  controls.  EPA 
believes  that  the  most  effective  storm 
water  management  controls  for  limiting 
the  offsite  discharge  of  storm  water 
pollutants  from  active  and  inactive  coal 


mines  are  source  reduction  BMPs. 
Source  reduction  BMPs  are  methods  by 
which  discharges  of  contaminants  are 
controlled  with  little  or  no  required 
maintenance.  Examples  of  these  types  of 
controls  include  source  reduction 
diversion  dikes,  vegetative  covers,  and 
berms.  Source  reduction  practices  are 
typically  (but  not  always)  low  in  cost 
and  relatively  easy  to  implement.  In 
some  instances,  more  resource  intensive 
treatment  BMPs,  including 
sedimentation  ponds  and  infiltration 
trenches,  may  be  necessary  depending 
upon  the  type  of  discharge,  types  and 
concentrations  of  contaminants,  and 
volimie  of  flow. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geology/ 
hydrology  and  the  environmental 
setting  of  each  facility,  and  volume  and 
type  of  discharge  generated.  Each 
fedlity  will  be  imique  in  that  the 
source,  tjrpe,  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  fate  and 
transport  of  pollutants  in  these 
discharges  will  vary.  EPA  beheves  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discharges  associated  with 
active  and  inactive  coal  mines. 

The  following  seven  categories 
describe  best  management  practice 


options  for  reducing  pollutants  in  atorm 
water  dischargee  frmn  haul  and  access 
roads  for  active  coal  mines  and  for 
inactive  mines: 

•  Discharge  Diversions. 

•  Drainage/Storm  Water  Conveyance 
Systems. 

•  Rimoff  Dispersion. 

•  Sedimmt  Control  and  Collection. 

•  Vegetation/Soil  StabilizatiOD. 

•  Capping  of  Contaminated  Sources. 

•  Treatment. 

BMPs  that  minimize  erosion  and 
sedimentation  are  elective  for  areas 
along  haul  and  access  roads,  and  for 
inactive  mines.  Many  BMPs  were  not 
listed  by  part  1  group  application 
participants  because  the  major 
application  submitted  by  the  National 
Coal  Association  and  the  American 
Mining  Congress  was  comprised  of  only 
active  mine  sites.  The  only  portions  of 
an  active  mine  site  to  which  this  section 
of  today's  permit  applies  are  haiil  roads, 
railways,  and  conveyor  belts,  chutes, 
and  aerial  tramway  haulage  areas. 
Because  the  scope  of  storm  water 
program,  as  it  applies  to  active  coal 
mining  sites,  is  limited,  the  applicants 
were  not  required  to  provide  EPA  with 
BMP  data  for  process  wastewater 
discharges.  Furthermore,  active  suirface 
mines  are  subject  to  30  CFR  Part  816 
and  active  underground  mines  are 
subject  to  30  CFR  Part  817,  both  which 
require  the  implementation  of  BMPs. 


Table  H— 3.  Wastewater  Characterization  Summary  for  Raw  Wastewater 

[mgA..  except  as  noted] 


Compound 


TSS 
PH.. 

Iron  ...„ 

Manganese  (Total) 

Asl)estos  (fibers/liter) 

COD 

TOS.._ „. 

Total  Volatile  SoMs 

Volatile  Suspended  Solids 

Settleable  Solids  ...„ 

Total  Organic  Cartxm 

Free  Aek«y 

MO  Alkalinity  ....„ 

PhenoWcs 

Suliats 

Total  Acidity 

Total  Solids  .„„ _., 


ToW  de- 
tects 


97 

100 

104 

94 

9 
52 
38 
41 
22 
53 
49 

6 
33 
11 

8 

1 
35 


Minimum 


0.5 

2.4 

0.1 

0.003 

3,500,000 

40 

71 

10 

1 

0 

02 

19 

0.01 

0.002 

IX 

105 

180 


Median 


57.5 

7.5 

2.2 

1.08 

1.090,000,000 

34 

730 

222 

4.8 

0.7 

14.1 

41 

190 

0.02 

503 

10.5 

1,326 


Mean 


10,160 

6.9 

257 

5.19 

9,372,000,000 

10,090 

1,130 

6,968 

1,418 

0.12 

1,322 

181 

302 

0.033 

660 

105 

11,800 


Maximum 


240,000 

9.4 

9,000 

80 

41,000,000,000 

222.000 

3.200 

80,510 

28,000 

*      15 

28.470 

740 

5.400 

ai55 

1530 

105 

190,000 


Source:  "Oevelopmsnl  Document  for  Final  Effluent  Umitatens  Guideline,  Mew  Source  Performance  Standards,  «id 
the  Coel  Mining  Point  Source  Catagory."  EPA.  1982. 


Prekealmeni  Stwidwds  for 


Since  many  coal  facilities  are  required 
to  have  BMPs.  the  data  presented  in  part 
1  of  the  application  may  imderestimate 
the  percentage  of  facilities  with  storm 
water  ^MPs. 


Because  BMPs  described  in  the  part  I 
data  are  limited,  EPA  is  providing  an 
overview  of  supplementary  BMPs  for 
use  by  facility  operators  to  determine 
appropriate  BMPs  for  haul  and  access 


roads  at  active  coal  mines  and  for 
inactive  coal  mines.  However,  due  to 
the  site-specific  nature  of  facilities 
within  this  sector,  BMPs  cited  do  not 
preclude  the  use  of  other  viable  BMP 
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options.  Table  H-4  summarizes  BMP 
options  as  they  apply  to  land 
disturbance  activities  at  active  and 
inactive  coal  mining  facilities.  Sources 
of  BMP  information  include:  "Sediment 
and  Erosion  Control:  An  Inventory  of 


Current  Practice8-^>raft,"  EPA,  April 
20, 1990;  "Storm  Water  Management  for 
Industrial  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices,"  EPA. 
September.  1992.  (EPA  832-R-92-006); 


"Best  Management  Practices  for  Mining 
in  Idaho,"  Idaho  Department  of  Lands, 
November  1992;  and  "Erosion  k 
Sediment  Control  Handbook."  Goldman 
et  al.,  McGraw-Hill  Book  Company, 
1986. 


Table  H-4.— Summary  of  Mine  Areas  and  Applicable  Best  Management  Practices 


LAKMMuftwd 
area 

Dttchaige  dlver- 
slona 

Cortvavanca  sys- 

Runoff  dtoparskyi 

Sadknant  control 
a  ooMCDon 

Vegetatton 

Contakwnant 

Haul  Roctds  WKJ 

DIkae.  Cuft)8, 

Channals.  Out- 

Check  Dams. 

Gabtons.  Riprap. 

Seedtog.  WWow 

Access  Roads. 

Dei  MM. 

tars.  Cuivarts. 

RockOuHat 

NallvaRock 

CutltogEstab- 

RoMngDIpa. 

Protacten. 

RataMng  Walls, 

Nshment 

RoadStopkig, 

Laval  Spread- 

Straw Bala  Bar- 

Roadway  Water 

ers.  Stream  Al- 

rtars.  Sadknerrt 

Daflactors. 

teralkxi.  Drop 
Structures. 

Trapa/Catch  Ba- 
sina.  Vegetated 

Ptta/Quanfee  or 

OIkee.  Curbs. 
Barms. 

Channels,  Gutters 

Serrated  Stopes, 
Benched 

Butler  Strips. 

Sadknent  SetMng 

Ponda.  Straw 

Seedlr>g  

Pkjggtogand 
Qiouttng. 

UrxJerground 

Mif)es. 

Stopas. 

Conkxjftng, 
Strewn  ANer- 
a1k>n. 

Bato  Barrier, 
SHtalton  Barma. 

Overtxjrden, 
Waste  Rock  and 
Raw  Materia 

Dikes.  Curbs, 
Berma. 

Channels,  Gutters 

Serrated  Skipes, 
Benched 

Plastk:  Matting, 
Plastto  Netting, 

TopsoiNng.  Seed- 
bed Prapara- 

Capping. 

Stapes, 

Eroaton  Control 

tton.  Seeding. 

PHes. 

Comouring, 
Stream  Alter- 
aiton. 

Blankets, 
Mutoh-straw, 
Compactton, 
Sadknent/Set- 
tNng  Ponds,  Sm 
Fences.  SWa- 

Reclamation 

Dikes.  Curbs. 
Barma. 

Channels.  Gut- 

Check Dams, 

tton  Barms. 
Gabtona.  Riprap, 

TopsoiNng.  Seed- 

Capptog, Pkjggk)g 

^ 

ters,. 

Rock  Outlet 

and  Native 

bed  Prepara- 

and  Grouting. 

ProlBcltan, 

Rock  Retaining 

tton.  Seedtog. 

Laval  Spread- 

Wails, 

Wiltow  Cutting 

ers,  Serrated 

Btolachntoal 

EstabUshmenL 

Stopas, 

StabiHzatton, 

Benched 

Straw  Bale  Bar- 

Stopas. 

riers,  Sedknant 

Contourirtg. 
Drain  Fiakls. 
Stream  Alter- 
alton.  Drop 
Strnduras. 

Traps/Catch  Ba- 
stos,  Vegetative 
Buffer  Strips, 
Slit  Fences,  Sil- 
tattonBerms, 
Brush  Sediment 
Barriers. 

•  Haul  Roads  and  Access  Roads— 
Placement  of  haul  roads  or  access  roads 
should  occur  as  far  as  possible  from 
natural  drainage  areas,  lakes,  ponds, 
wetlands  or  floodplains  where  soil  will 
naturally  be  less  stable  for  heavy  vehicle 
traffic  If  a  haul  road  must  be 
constructed  near  water,  as  little 
vegetation  as  possible  should  be 
removed  from  between  the  road  and  the 
waterway,  as  vegetation  is  a  useful 
buffer  against  erosion  and  is  an  efficient 
sediment  collection  mechanism.  The 
width  and  grade  of  haul  or  access  roads 
shoidd  be  minimal  and  should  be 
designed  to  match  natural  contours  of 
the  area.  Construction  of  haul  roads 
should  be  supplemented  by  BMPs  that 
divert  runoff  from  road  surfaces, 


minimize  erosion,  and  direct  flow  to 
appropriate  channels  for  discharge  to 
treatment  areas.  Existing  haul  roads  and 
nearby  ditches,  without  BMPs.  can  be 
altered  or  modified  to  accommodate  the 
construction  of  BMPs. 

•  Sui/ace  Afi'nes— BMPs  can  be  used 
to  control  total  suspended  solids  levels 
in  runoff  bom  unvegetated  areas.  These 
can  include  sediment/settling  ponds, 
check  dams,  silt  fences,  and  straw  bale 
barriers. 

•  Overburden.  Waste  Rock,  and  Raw 
Material  ft'/es— Overburden,  topsoil, 
and  waste  rock  should  be  stabilized, 
recontoured  if  necessary,  and  vegetated. 
In  addition  surface  waters  and  oUier 
sources  of  water  should  be  diverted 
around  the  piles.  As  many  piles  as 


possible  should  be  revegetated  (even  if 
only  on  a  temporary  basis). 

•  Reclamation  Activities— When  a 
coal  seam  is  depleted  and  operations 
cease,  a  mine  site  must  be  reclaimed 
according  to  appropriate  State  or 
Federal  standards.  Closure  activities 
typically  include  restabilization  of  any 
disturbed  areas  such  as  access  or  haul 
roads,  pits  or  quarries,  sedimentation 
ponds  or  work-out  pits,  and  any 
remaining  waste  piles.  Overburden  and 
topsoil  stockpiles  may  be  used  to  fill  in 
a  pit  or  quany  (where  practical.) 
Recontouring  and  vegetation  should  be 
performed  to  stabilize  soils  and  prevent 
erosion. 

Major  reclamation  activities  such  as 
recontouring  roads  and  filling  in  a  pit  or 
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quany  can  only  be  performed  after 
operations  have  ceased.  However, 
reclamation  activities  such  as 
stabilization  of  banks,  and  reseeding 
and  revegetation  should  be 
implemented  in  mined  out  portions,  or 
inactive  areas  of  a  site  as  active  mining 
moves  to  new  areas. 

a.  Discharge  diversions.  Discharge 
diversions  provide  the  first  line  of 
defense  in  preventing  the  contamination 
of  disi'iiarges,  and  subsequent 
contamination  of  receiving  waters  of  the 
United  States.  Discharge  diversions  are 
temporary  or  permanent  structures 
installed  to  divert  flow,  store  flow,  or 
limit  storm  water  runon  and  runoff. 

These  diversion  practices  have  several 
objectives.  First,  diversion  structures 
can  be  designed  to  prevent  otherwise 
uncontaminated  (or  less  contaminated) 
water  from  crossing  disturbed  areas  or 
areas  containing  significant  amounts  of 
contaminated  materials,  where  contact 
may  occur  between  runon  and 
significant  materials.  These  source 
reduction  measures  may  be  particularly 
effective  for  inactive  coal  mine  sites 
because  they  prevent  runon  of 
uncontaminated  discharges  fit)m 
contacting  exposed  materials  and/or 
reduce  the  flow  across  disturbed  areas, 
thereby  lessening  the  potential  for 
erosion.  Second,  diversion  structures 
can  be  used  to  collect  or  divert  waters 
for  later  treatment,  if  necessary.  The 
usefulness  of  these  control  measures  are 
limited  by  such  factors  as  the  size  of  the 
area  to  be  controlled  and  the  type  and 
nature  of  materials  exposed  and 
precipitation  events. 

Diversion  dikes,  curbs,  and  berms  are 
temporary  or  permanent  diversion 
structures  that  prevent  runoff  &x)m 
passing  beyond  a  certain  point,  and 
divert  nmoffaway  from  its  intended 
path.  Dikes,  curbs  or  berms  may  be  used 
to  surround  and  isolate  areas  of  concern 
at  ore  mining  and  dressing  sites, 
diverting  flow  around  piles  of 
overburden,  waste  rock,  and  storage 
areas,  to  minimize  discharge  contact 
with  contaminated  materials  and  to 
limit  discharges  of  contaminated  water 
from  confined  areas. 

b.  Drainage/storm  water  conveyance 
systems.  Drainage  or  storm  water 
conveyance  systems  can  provide  either 
a  temporary  or  a  permanent 
management  practice  which  functions 
to  channel  water  away  from  eroded  or 
unstabilized  areas,  convey  rtinoff 
without  causing  erosion,  and/or  carry 
discharges  to  more  stabilized  areas.  The 
use  of  drainage  systems  as  a  permanent 
measure  may  be  most  appropriate  in 
areas  with  extreme  slopes,  areas  subject 
to  high  velocity  runoff,  and  other  areas 
where  the  establishment  of  substantial 


vegetation  is  infeasible  or  impractical. 
For  instance,  several  BMPs  described 
below  may  be  useful  storm  water  and 
erosion  control  methods  applicable  to 
haul  roads  and  access  roads. 

•  Channels  or  Gutters — Channels  or 
gutters  collect  storm  water  runoff  and 
direct  its  flow.  Like  diversion  systems, 
channels  or  gutters  may  act  to  divert 
runoff  away  from  a  potential  source  of 
contamination,  but  may  also  be  used  to 
channel  runoff  to  a  collection  and/ or 
treatment  area  including  settling  ponds, 
basins  or  work-out  pits. 

•  Open  Top  Box  Culverts,  and 
Waterhars — These  structures  are 
temporary  or  permanent  structures  that 
divert  water  from  a  roadway  surface. 
Open  top  box  culverts  may  be  used  on 
steeply  graded,  unpaved  roads  in  place 
of  pipe  culverts  to  divert  surface  runoff 
and  flow  from  inside  ditches  onto  the 
downhill  slope  of  a  road.  These 
structures  are  typically  made  of  wood 
and  should  periodically  be  monitored 
and  repaired  if  necessary. 

Waterbars  are  berms  built  by  a  dozer, 
or  by  hand,  to  a  one  to  two  foot  height. 
They  serve  to  extend  the  entire  width  of 
the  road,  with  a  downslope  angle 
between  30  and  40  percent.  Waterbars 
are  kept  open  at  a  discharge  end  to 
allow  water  to  flow  away  from  the  road, 
and  require  little  maintenance.  These 
berms  may  be  used  as  temporary  or 
permanent  structures. 

•  Rolling  Dips  and  Road  Sloping — 
Rolling  dips  and  road  sloping  are 
permanent  water  diversion  techniques 
installed  using  natural  contours  of  the 
land  during  road  construction.  These 
BMPs  prevent  water  accumulation  on 
road  surfaces  and  divert  surface  runoff 
toward  road  ditches,  which  then  convey 
the  storm  water  to  ponds  or  other 
management  areas. 

•  Roadway  Surface  Water  Deflector— 
A  roadway  surface  water  deflector  is 
another  technique  to  prevent 
accumulation  of  water  on  road  surfaces. 
The  structure  uses  a  conveyor  belt 
sandwiched  between  two  pieces  of 
treated  wood  and  placed  within  the 
road  to  deflect  water.  This  is  a  useful 
technique  for  steeply  graded,  unpaved 
roads. 

•  Culverts — Culverts  are  permanent 
surface  water  diversion  mechanisms 
used  to  convey  water  off  of,  or 
underneath  a  road.  Made  of  corrugated 
metal,  they  must  extend  across  the 
entire  width  of  the  road,  and  beyond  the 
fill  slope.  Additional  erosion  control 
mechanisms  may  need  to  be  installed  at 
the  discharge  end  of  the  culvert. 

c.  Runoff  dispersion.  Drainage 
systems  are  most  effective  when  used  in 
conjunction  with  runoff  dispersion 
devices  designed  to  slow  the  flow  of 


water  discharged  from  a  site.  Theae 
devices  also  aid  storm  water  infiltration 
into  the  soil  and  flow  attenuation.  Some 
examples  of  velocity  dissipation  devices 
include  check  dams,  rock  outlet 
protection,  level  spreaders,  and  serrated 
and  benched  slopes. 

•  Check  Dams— Check  dams  are 
small  temporary  dams  constructed 
across  swales  or  drainage  ditches  to 
reduce  the  velocity  of  runoff  flovra, 
thereby  reducing  erosion  and  failure  of 
the  swale  or  ditch.  This  slowing  reduces 
erosion  and  gullying  in  the  channel  and 
allows  sediments  to  settle. 

Check  dams  may  be  installed  in  small 
temporary  or  permanent  channels  where 
vegetation  of  the  channel  lining  is  not 
feasible  and  where  there  is  danger  of 
erosion.  These  may  be  areas  where 
installation  of  nonerosive  liners  are  not 
cost  effective. 

Check  dams  diminish  the  need  for 
more  stringent  erosion  control  practices 
in  the  drainage  ditch  since  they 
decrease  runoff  velocity.  When 
constructing  check  dams,  the  use  of 
overburden  or  waste  rock  should  be 
avoided  where  there  is  the  potential  for 
contamination. 

•  flocJc  Outyet  Protection— Rock 
protection  placed  at  the  outlet  end  of 
culverts,  channels,  or  ditches  reduces 
the  depth,  velocity,  and  destructive 
energy  of  water  such  that  the  flow  will 
not  erode  the  downstream  reach.  The 
use  of  some  materials  (e.g..  mine  waste 
rock  or  ore)  should  be  avoided  where 
contamination  may  occur.  As  with 
check  dams,  rock  outlet  protection  may 
also  be  used  as  a  source  reduction 
treatment  mechanism  by  using  rocks 
containing  Umestone  ot  other  alkaline 
materials  to  neutrahze  acidic 
discharges. 

•  Level  Spreaders — ^Level  spreaders 
are  outlets  for  dikes  and  diversions 
consisting  of  an  excavated  depression 
constructed  at  zero  grade  across  a  slope. 
Level  spreaders  diffuse  storm  water 
point  sources  and  release  it  onto  areas 
stabiUzed  by  existing  vegetaticw. 

•  Serrated  Slopes  ana  Benched 
Slopes — These  runoff  dispersion 
methods  break  up  flow  of  runoff  from  a 
slope,  decreasing  its  ability  to  erode. 
Serrated  and  benched  slopes  provide 
flat  areas  that  allow  water  to  infiltrate, 
and  space  for  vegetation  to  grow  and 
reinforce  soils.  Serrated  slopes  are 
equipped  with  small  steps,  from  one  to 
two  feet  of  horizontal  surface  exposed 
on  each  step.  Benched  slopes  have 
larger  steps,  with  vertical  cuts  between 
two  and  four  feet  high. 

•  Contouring — Surface  contouring  is 
the  establishment  of  a  rough  soil  surface 
amenable  to  revegetation.  through 
creating  horizontal  grooves, 
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depressions,  or  steps  that  run  with  the 
contour  of  the  land.  Slopes  may  also  be 
left  in  a  roughened  condition  to  reduce 
discharge  flow  and  promote  infiltration. 
Surface  roughening  aids  in  the 
establishment  of  vegetative  cover  by 
reducing  runoff  velocity  and  giving  seed 
an  opportunity  to  take  hold  and  grow. 
This  technique  is  appropriate  for  all 
slopes  steeper  than  3:1  in  order  to 
facilitate  stabilization  of  the  slofM  and 
promote  the  growth  of  a  vegetative 
cover.  Once  areas  have  been  contoured, 
they  should  be  seeded  as  quickly  as 
possible. 

•  Drain  Fields— Drain  fields  are  used 
to  prevent  the  accumulation  of  water 
and/or  ground  water  at  a  site,  by 
diverting  infiltrating  sources  through 
gravity  flow  or  pumping.  Typically 
filled  with  porous,  permeable  materials 
such  as  graded  rock,  or  perforated  pipe, 
and  lined  with  geotextile  fabric,  these 
mechanisms  are  useful  underneath 
significant  materials,  reducing  the 
amount  of  water  that  ultimately  comes 
into  contact  with  si^ificant  materials. 

•  Stream  Alteration — Altering  or 
channelizing  the  path  of  a  stream  to 
bypass  all  or  some  disturbed  areas  on  a 
site,  allows  additional  mining  activities, 
and  avoids  contamination  of  stream 
water  by  disturbed  lands.  This  practice 
is  complicated,  however,  by  the  need  to 
restore  the  chaiuiel  when  mining 
operations  end. 

•  Drop  Structures — Drop  structures 
are  large  angular  rocks  placed  in  a  V- 
shaped  pattern  to  slow  the  velocity  of 
storm  water  runoff.  These  structures  are 
typically  reinforced  by  logs  or  large 
rocks  imbedded  in  the  streambanks. 

d.  Sediment  control  and  collection. 
Sediment  control  and  collection  limits 
movement  and  retains  sediments  from 
being  transported  offsite.  Several 
structural  collection  devices  have  been 
developed  to  remove  sediment  from 
runoff  before  it  leaves  the  site.  Several 
methods  of  removing  sediment  from  site 
runoff  involve  diversion  mechanisms 
previously  discussed,  supplemented  by 
a  trapping  or  storage  device.  Structural 
practices  typically  involve  filtering 
diffuse  storm  water  flows  through 
temporary  structures  such  as  straw  bale 
dikes,  silt  fences,  brush  barriers  or 
vegetated  areas. 

Structural  practices  are  typically  low 
in  cost.  However,  structural  practices 
require  periodic  removal  of  sediment  to 
remain  functional.  As  such,  they  may 
not  be  appropriate  for  permanent  use  at 
inactive  mines.  However,  these 
practices  may  be  effectively  used  as 
temporary  measures  along  haul  roads 
and  access  roads. 

•  Plastic  Matting.  Plastic  Netting,  and 
Erosion  Control  Blankets— TYiesa  BMPs 


are  used  to  protect  bare  soils  to  control 
dust  and  erosion.  Mats  and  blankets 
help  to  promote  vegetative  growth  by 
maintaining  moistxue  and  heat  v«athin 
the  soil.  Plastic  matting  and  netting 
improve  slope  stabilization  and  may  be 
used  as  a  permanent  treatment  to 
encourage  mw  growth.  Plastic  netting 
is  a  more  elroctive  material  to  use  while 
promoting  growth  of  vegetation  as  it 
permits  sunlight  to  penetrate  through  to 
the  soils.  Erosion  control  blankets  also 
stabilize  slopes,  and  control  erosion. 
These  blankets  may  be  made  of  jute,  or 
plastic  netting,  but  are  more  expensive 
than  straw. 

•  Mulch-straw  or  Wood  Chips — 
Mulches  and  wood  chips  are  useful 
temporary  covers  for  bare  or  seeded 
soils,  with  an  erosion  control 
effectiveness  rating  of  75  to  98 
percent."'  Like  matting,  mulch-straw  or 
wood  chips  help  soils  retain  moisture 
and  warmth  to  promote  vegetative 
growth.  Used  on  slopes  and/or  in 
combination  with  nylon  netting,  these 
materials  may  prevent  erosion  by  wind 
and  water.  Over  time,  however,  the 
mulch  cover  will  decrease  in 
effectiveness. 

•  Compaction — Soil  compaction 
using  a  roller  or  other  heavy  equipment 
increases  soil  "strength"  by  increasing 
its  density.  More  dense  soil  is  less  prone 
to  erosion  and  long-term  soil  settlement. 
The  surface  of  compacted  soils  should 
be  roughed  and  seeded  or  vegetated  to 
increase  its  durability. 

•  Sediment/Settling  Ponds — 
Sediment  ponds  function  as  sediment 
traps  by  containing  runoff  for  long 
periods  of  time,  allowing  suspended 
solids  to  settle.  These  structures  can 
achieve  a  high  removal  rate  of  sediment 
for  both  process  wastewater  and  storm 
water  discharges.  Sediment/settling 
ponds  are  easily  constructed  and  require 
minimal  maintenance.  Their  flexibihty 
to  treat  both  process  wastewater  and 
storm  water  makes  the  use  of  ponds  a 
desirable  treatment  for  discharges  from 
ore  mining  and  dressing  facilities.  Of 
course,  site  characteristics  must  be  such 
that  some  or  all  discharges  can  be 
practically  chaimeled  to  a  centralized 
area  for  treatment.  Where  this  is  not 
practical,  the  cost  of  constructing 
multiple  sediment  ponds  may  become 
prohibitive.  In  addition,  periodic 
dredging  may  be  required  in  order  to 
maintain  the  capacity  of  these  ponds. 

Discharge  ponds  may  also  be  designed 
to  act  as  surge  ponds  which  are 
designed  to  contain  storm  surges  and 
then  completely  drain  in  about  24  to  40 
houra,  and  remain  dry  during  times  of 


no  rainfell.  They  can  provide  pollutant 
removal  efficiendea  that  are  similar  to 
those  of  detention  ponds.*^  Storm  surge 
ponds  are  typically  designed  to  provide 
both  water  quality  and  water  quantity 
(flood  control)  benefits.*? 

•  Gabions,  Riprap,  and  Native  Bock 
Retaining  Walls — Tnese  BMPs  are  all 
forms  of  slope  stabilization.  Gabions 
consist  of  rocks  (riprap)  contained  by 
rectangular  wire  boxes  or  baskets  for  use 
as  permanent  erosion  control  structures. 
Riprap  consists  of  loose  rocks  placed 
along  embankments  to  prevent  erosion. 
Native  rock  retaining  walls  are  another 
form  of  slope  stabilization,  with  walls 
up  to  five  feet  in  height,  constructed 
from  native  rock  to  reinforce  a  steep 
slope. 

•  Biotechnical  Stabilization — 
Biotech  lical  stabilization  uses  live 
brush  imbedded  in  the  soils  of  a  steep 
slope  to  prevent  erosion.  This  method 
relies  on  the  premise  that  the  imbedded 
vegetation  will  eventually  root  and  help 
stabilize  the  slope. 

•  Straw  Bale  flarrjer— Straw  bales 
may  be  used  as  temporary  berms, 
barriers,  or  diversions,  capturing 
sediments  and  filtering  runoff.  When 
installed  and  maintained  properly,  these 
barriers  remove  approximately  67 
percent  of  the  sediment  load.^  These 
barriera  are  applicable  across  small 
swales,  in  ditches,  and  at  the  toe  of  bare 
slopes  where  there  is  a  temporary,  large 
volume  of  sediment  laden  runoff. 

•  Sediment  Traps  or  Catch  Basins — 
These  temporary  or  permanent 
structures  are  useful  for  catching  and 
storing  sediment  laden  storm  water 
runoff  and  are  particularly  useful  during 
construction  activities  to  contain  runoff. 
The  effectiveness  of  these  BMPs  is  better 
in  smaller  drainage  basin  areas. 
Sediment  traps  are  less  than  50  percent 
effective  in  removing  sediment  from 
storm  water  runoff." 

•  Vegetated  Buffer  Strips— The 
installation  of  vegetated  buffer  strips 
will  reduce  runoff  and  prevent  erosion 
at  a  removal  efficiency  rate  of  75  to  99 
percent  depending  upon  the  ground 
cover.M  bi  addition,  vegetated  buffer 
strips  catch  and  settle  sediment 


•<  "S«diin«nt  aad  Erotion  Control:  An  Invmtory 
of  Cumnt  Prsctic**— Draft, "  EPA,  April  20. 1990. 


n  "Urban  Targating  and  BMP  Salaction."  EPA, 
Region  V,  Novembar  1990. 

""Urban  Surface  Water  Management."  Waleah. 
S.G..  WUey.  1989. 

M  "Sediment  and  Eroaloo  Control:  An  Inventory 
of  Currant  Practice*— Draft"  EPA,  April  20. 1990. 
pageIV-74. 

"  "Sediment  and  Eroaion  Control:  An  Inventory 
of  Current  Practicee— Draft '  EPA,  April  20. 1990. 
page  IV-26. 

**  "Sediment  and  Eroaion  Control:  An  Inventory 
of  Current  Practicea— Draft."  EPA.  April  20. 1990. 
page  IV-7. 
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contained  in  the  storm  water  runoff 
prior  to  reaching  receiving  waters. 

•  Silt  Fence/Filter  Fence— A  low 
fence  made  of  filter  fabric,  wire  and 
steel  posts,  should  be  used  on  small 
ephemeral  drainage  areas  where  storm 
water  collects  or  leaves  a  mine  site.  Silt 
fences  remove  97  percent  of  the 
sediment  load  and  are  easier  to  maintain 
and  remove  without  creating  lasting 
impacts  to  the  environment."^  Silt  and 
filter  fiences  need  to  be  inspected 
periodically,  and  may  not  be  as  effective 
as  straw  bales,  since  fabric  may  become 
clogged  with  fine  particles  preventing 
water  flow. 

Silt  fences  may  have  limited 
applicability  for  large  areas:  they  are 
most  effective  for  use  in  small  diainage 
areas.  These  fences  may  also  be  used  in 
conjunction  with  nonstructural 
practices  to  maintain  the  integrity  of  soil 
prior  to  the  establishment  of  vMetation. 

•  Siltation  Berms — Siltation  berms 
are  typically  placed  on  the  downslope 
side  of  a  disturbed  area  to  act  as  an 
impermeable  barrier  for  the  capture  and 
retention  of  sediments  in  surface  water 
runoff.  Plastic  sheeting  is  typically  used 
to  cover  the  berm.  The  berm  and  the 
plastic  sheeting  may  require  periodic 
maintenance  and  repair. 

•  Brush  Sediment  Barriers — ^Brush 
barriers  are  temporary  sediment  barriers 
composed  of  tree  limbs,  weeds,  vines, 
root  mat,  soil,  rock  and  other  cleared 
materials  placed  at  the  toe  of  a  slope.  A 
brush  barrier  is  effective  only  for  small 
drainage  areas,  usually  less  than  V*  acre, 
where  the  slope  is  minimal. 

Brush  barriers  do  not  function  as 
permanent  barriers  since  over  time  the 
barrier  itself  will  degrade.  This  BMP  is 
most  effective  when  located  at  the  toe  of 
a  slope  of  an  area  in  which  vegetation 
is  being  grown  or  during  temporary 
operations.  The  brush  barriers  remove 
any  excessive  sediment  which  is 
generated  by  erosion  prior  to  the 
establishment  of  vegetation. 

e.  Vegetation  practices.  Vegetation 
practices  involve  establishing  a 
sustainable  ground  cover  by  permanent 
seeding,  mulching,  sodding,  and  other 
such  practices.  A  vegetative  cover 
reduces  the  potential  for  erosion  of  a 
site  by:  absorbing  the  kinetic  energy  of 
raindrops  which  would  otherwise 
impact  soil;  intercepting  water  so  it  can 
infiltrate  into  the  ground  instead  of 
running  off  and  carrying  contaminated 
discharges;  and  by  slowing  the  velocity 
of  ninoff  to  promote  onsite  deposition  of 
sediment.  Vegetative  controls  are  often 
the  most  important  measures  taken  to 


prevent  o^ite  sediment  movement,  and 
can  provide  a  six-fold  reduction  in  the 
discnarge  of  suspended  sediment 
levels.**  Permanent  seeding  has  been 
found  to  be  99  percent  effective  in 
controlling  erosion  for  disturbed  land 
areas.w 

Typically,  the  costs  of  vegetative 
controls  are  low  relative  to  other 
discharge  mitigation  practices.  Given 
the  limited  capacity  to  accept  large 
volimies  of  nmoff,  and  potential  erosion 
problems  associated  with  large 
concentrated  flows,  vegetative  controls 
should  typically  be  used  in  combination 
with  other  management  practices.  These 
measures  have  been  documented  as 
particularly  appropriate  for  mining 
sites. 

•  Topsoiling,  Seedbed  Preparation— 
The  addition  of  a  layer  of  topsoil  or 
plant  growth  material  provides  an 
improved  soil  medium  for  plant  growth. 
Seedbed  preparation  may  include  the 
addition  of  topsoil  ingredients  to  be 
mixed  in  with  soils  used  for  seedbed 
preparation.  Ripping,  dicing,  and 
mixing  soils  promotes  weed  control  and 
aerates  the  soil,  encouraging  seedling 
growth. 

•  Broadcast  Seeding  and  Drill 
Seeding — Seeding  and  vegetative 
planting  are  methods  used  to  re  vegetate 
an  area.  Broadcast  seeding  spreads  seeds 
xmiformly,  by  hand  or  machine,  to  steep 
sloped  or  rocky  areas,  flat  surfaces,  and 
areas  with  limited  access.  Drill  seeding 
is  performed  using  a  rangeland  drill 
seeder  and  may  not  be  used  on  nxJcy 
surfaces.  Drill  seeding  is  more  suitably 
performed  on  flat,  nonrocky  surfaces, 
where  the  machine  can  insert  seeds  into 
the  soil. 

•  Willow  Cutting  Establishment— 
Willow  cutting  establishment  describes 
a  method  of  soil  stabilization  useful  for 
stream  banks  and  other  areas  located 
adjacent  to  water.  Similar  to 
biotechnical  stabilization,  willow 
cuttings  are  used  to  promote  growth  in 
an  area  needing  stabilization.  Willow 
cuttings  are  typically  used  to  reinforce 
a  streambank  or  other  moist  area. 
Willow  cuttings  require  a  great  deal  of 
moisture  and  must  be  planted  in  areas 
that  remain  moist  for  long  periods  in 
order  to  take  hold  and  grow. 

/.  Capping.  In  some  cases,  the 
elimination  of  a  pollution  source 
through  capping  contaminant  sources 
may  be  the  most  cost  effective  control 
measure  for  some  discharges  from 


•^  "S«diment  and  Erosion  Control:  An  hvantory 
of  Current  Pr«ctica»-^)raft,"  EPA,  April  20. 1990. 
page  IV-75. 


■*  "Parfbrmance  of  Current  Sediment  Control 
Measure*  at  Maryland  Construction  Sites,"  January 
1990.  Metropolitan  Washington  Council  of 
Governments,  page  X. 

■*  "Sediment  and  Erosion  Control:  An  Inventory 
of  Curreot  Practice*— Draft."  EPA,  April  20, 1990, 
pageIV-4. 


inactive  coal  mines.  Depending  on  the 
tvpe  of  management  practices  chosen 
the  cost  to  eliminate  the  pollutant 
source  may  be  very  high.  Once 
completed,  however,  maintenance  costs 
will  range  from  low  to  nonexistent. 

Capping  or  sealing  of  waste  materials 
is  designed  to  prevent  infiltration,  as 
well  as  to  limit  contact  between 
discharges  and  potential  sources  of 
contamination.  Ultimately,  capping 
should  reduce  or  eliminate  the 
contaminants  in  discharges.  In  addition, 
by  reducing  infiltration,  the  potential  for 
seepage  and  leachate  generation  may 
also  be  lessened. 

The  use  of  this  practice  depends  on 
the  level  of  control  desired,  the 
materials  available,  and  cost 
considerations.  Many  common  liners 
may  be  effective  including  common  soU, 
clay,  and/or  synthetic  liners.  Generally, 
soil  liners  will  provide  appreciable 
control  for  the  lowest  cost.  Synthetic  or 
clay  liners  may  be  appropriate  to  cover 
materials  known  to  have  a  significant 
potential  to  impact  water  Quality. 

EPA  has  identified  a  wiae  variety  of 
best  management  practices  (BMPs)  that 
may  be  used  to  mitigate  discharges  of 
contaminants  at  coal  mines.  Many  of  the 
practices  focus  on  sediment  and  erosion 
control  and  are  similar  to  BMPs  used  in 
the  construction  industry.  For  more 
details  on  the  use  and  implementation 
of  these  practices  the  reader  is 
encouraged  to  obtain  a  copy  of  one  or 
more  of  the  many  good  sediment  and 
erosion  control  books  available  on  the 
market.»o  In  some  cases  (e.g.,  low  pH 
and/or  high  metals  concentrations), 
BMPs,  and  sediment  and  erosion 
controls  may  not  be  adequate  to  produce 
an  acceptable  quality  of  storm  water 
discharge.  Under  those  cinnmistances 
additional  physical  or  chemical 
treatment  systems  may  be  necessary  to 
protect  the  receiving  waters. 

g.  Treatment.  Treatment  practices  are 
those  methods  of  control  which  are 
normally  used  to  reduce  the 
concentration  of  pollutants  in  water 
before  it  is  discharged.  This  is  in 
contrast  to  many  BMPs  where  the 
emphasis  is  on  keeping  the  water  from 
becoming  contaminated.  Treatment 
practices  may  be  required  where  flows 
are  ourently  being  affected  by  exposed 
materials  and  where  other  BMPs  are 
insufficient  to  meet  discharge  goals. 
These  practices  are  usually  the  most 


•0  "Best  Management  Practices  for  Mining  in 
Idaho,"  Idaho  Department  of  State  Lands, 
November  1992:  "Stom  Water  Management  for 
ConstructioD  Activities:  Developing  Pollution 
Prevention  Plans  and  Best  Management  PTacticaa." 
EPA.  September  1992,  (EPA  832-ii-92-00S):  and 
"Erosion  k  Sediment  Control  Handbook."  Goldman 
at  al.,  McGraw-Hill  Book  Company,  1968. 
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reaoum  intensive  ai  they  dten  entail 
significant  constmction  coats  and 
require  mnnitoring  and  maintenance  on 
a  frequent  and  re^ar  basis.  Treatment 
options  may  range  from  hi^ 
maintsnanoe  cantrols  to  low 
maintenance.  Hij^  maintenance 
treatment  techniques  require  periodic 
manpower  to  operate  and  maintain  the 
BMP.  Low  maintenance  coat  techniques 
have  initial  capital  costs  but  operate 
with  little  long-term  maintenance  after 
tbey  are  implonsnted.  At  a  few  sites, 
treatraant  measures  other  than  high 
maintenance  measures  may  be 
appropriate  to  address  specific 
polhitants. 

•  Chemical/Physical  Tnotanent — An 
example  of  a  high  maintenance 
technology  that  is  found  at  coal  mining 
fiacilities  is  chemical/physical  treatment. 
The  most  common  type  of  chemical/ 
physical  treatment  involves  the  addition 
of  limestone  to  lessen  the  acidity  of  the 
disdiarge  and/or  precipitate  metals. 
Metals  in~Y  be  removed  from 
wastewater  by  raising  the  pH  of  the 
wastewater  to  precipitate  tnem  out  as 
hydroxides.  Typically,  the  pH  of  the 
wastewater  must  be  raised  to  0  to  12 
standard  units  in  order  to  achieve  the 
desired  precipitatian  of  metals.  After 
metals  precipitation,  the  addition  of 
some  form  of  add  or  carbon  dioxide 
may  be  required  to  reduce  the  pH  to 
acceptable  levels.  Polymer  addition  may 
be  required  to  enhance  the  settling 
chancteristics  of  the  metal  hjrdroxide 
precipitate.  In  general,  this  practice 
requires  significant  operator 
participation  to  ensure  proper 
neutralization  and/or  precipitation  and 
thus  may  not  be  cost  efiiective  for  most 
storm  water  discharges. 

•  Arti/icja/ (Vet/onds— This  type  of 
BMP  syMem  is  gaining  popularity  as  a 
method  of  treating  process  wastewater 
from  inactive  coal  mines.  They  can  be 
an  affect;  o  system  for  improving  water 
quality  either  alone  or  in  conjunction 
with  other  treatment  practices.  The 
complex  hydrologic  biological, 
physical,  and  chemical  interactions  that 
take  place  within  a  wetland  result  in  a 
natural  reduction  and  cleensing  of 
influmt  pollutants.  Wetland  processes 
are  able  to  filter  sediments,  and  absorb 
and  retain  chemical  and  heavy  metal 
pollutants  through  biological 
degradation,  transformation,  and  plant 
uptake. 

Artificial  wetlands  are  designed  to 
maintain  a  permanent  pool  of  water. 
Properly  installed  and  maintained 
retention  structures  (also  known  as  wret 
ponds)  and  artificial  wetlands  will  be 
most  cost-afiiactive  when  used  to  control 
runoff  from  larger,  intensively 
developed  sites.  These  artificial 


wetlands  are  created  to  provide 
treatment  but  also  provide  a  wUdtifs 
habitat,  and  enhence  racraaticm  and 
landscape  amenities.  Artificial  wetlands 
are  being  intensely  researdied  by  the 
Bureeu  of  Mines  as  a  means  of 
mitigating  add  mine  drainage. 

Natural  wetlands  should  not  be 
considered  as  pari  of  the  treatment 
system  because  they  are  considered  to 
be  waten  of  the  United  States.  The 
necessa;^  controls,  or  BMPs,  must  be 
provided  prior  to  discharging  the  storm 
water  runoff  to  natural  %vetlands  or 
other  receiving  watera. 

In  summary,  a  wide  variety  of  BMPs 
are  available  fbr  inactive  coal  mines  and 
for  use  along  haul  roads  and  access 
roads  at  active  coal  mines.  These 
measures  range  from  simple  low  cost, 
low  maintenance  source  reduction 
practices  such  as  diversion  structures  to 
high  cost,  maintenance  intensive 
practices  such  as  wetlands  treatment. 
Clearly,  the  selection  of  a  practice  or 
group  of  practices  will  be  site-spedfic 
depending  on  conditions  and  potential 
impacts  as  well  as  the  resources 
available  at  each  site.  A  specific  best 
available  technology  (or  technologies) 
cannot  be  determined  because  of  the 
difiarences  between  sites  and  the 
quantities  and  characteristics  of  their 
dischargas. 

4.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  the  plan.  Under  the 
description  of  potential  pollutant 
sources  section,  all  coal  mining  and 
related  fadlities  are  required  to  describe 
all  potential  pollutant  sources  and 
provide  the  locations  of  th«»e  sources.  A 
site  map,  such  as  a  drainage  map 
reouired  for  SMCRA  permits,  must 
indicate  drainage  areas  and  storm  water 
outfalls  from  the  potential  pollutant 
sources  as  indicated  in  item  1  above. 
The  map  should  provide,  but  not  be 
limited  to,  the  following  information: 

•  Drainage  direction  and  discharge 
points  fi^m  all  applicable  mining- 
related  areas,  including  culvert  and 
sump  discharges  from  roads  and  rail 
beds  and  also  from  equipment  and 
vehicle  maintenance  areas,  lubricants 
and  other  potentially  harmful  liquids 

•  Location  of  each  existing  erosion 
and  sedimentation  control  structure  and 
other  control  measures  for  reducing 
pollutants  in  storm  water  runoff 

•  Receiving  streams  or  other  surface 
water  bodies 

•  Locations  exposed  to  predpitation 
which  contain  addic  or  metal  ladened 
spoil,  refuse,  or  tmreclaimed  disturbed 
areas 


•  Locations  where  major  spills  or 
leaks  of  toxic  or  haaardous  pollutants 
have  occurred 

•  Locations  where  liquid  storage 
tanks  containing  potential  polhitants, 
such  as  caustics,  nydraulic  fluids  and 
lubricants,  are  exposed  to  predpitation 

•  Locations  where  fiieling  stations, 
vehide  and  equipment  maintenance 
areas  are  expoSwo  to  predpitation 

Under  the  measures  ana  controls 
section,  operaton  of  the  inactive  and 
active  coaa  mines  are  required  to 
describe  storm  water  management 
controls  for  coal  mining'related 
fedlities,  including  the  following: 

(1)  Compliance  with  SMCRA 
requirements.  The  Surface  Mining 
Control  and  Redamation  Act  (SMCRA) 
regulations  require  sediment  and 
erosion  control  measures  and  practices 
for  haul  roads  and  most  of  the  other 
active  mining-related  areas  covered  by 
this  section.  All  such  SMQIA 
requirements  are  also  requirements  of 
the  pollution  {neventioo  plan  and  other 
applicable  conditions  of  this  section. 

(2)  Good  housekeeping  practices.  The 
purpose  of  good  housekeeping  practices 
is  to  remove  or  lessen  the  potential 
pollution  sources  before  they  come  into 
contact  with  storm  water.  This  Indudes 
collection  and  removal  of  waste  oils 
coUeded  in  traps;  cleaning  up  exposed 
maintenance  areas  of  spilled  lubricants 
and  fuels,  and  similar  measures;  and 
preventing  the  offsite  movement  of  dtist 
by  sweeping  or  by  road  watering. 

(3)  Preventive  maintenance.  A  timely 
maintenance  program  should  indude: 
inspections  for  preventing  breakdowns, 
corrosion  of  tanks  and  deterioration  of 
pressure  fuel  or  slurry  pressure  lines; 
periodic  removal  and  disposal  of 
accumulated  solids  in  sediment  traps; 
and  replacement  of  straw  bales  and 
other  control  measures  subjed  to 
weathering  and  deterioration. 

(4)  Insoections.  For  all  SMCRA 
regulated  active  mining-related  sites, 
which  include  most  of  the  active 
facilities  under  this  section.  SMCRA 
authorities  are  required  to  condud 
regular  inspections.  Coordinated 
inspections  by  the  facility  representative 
would  be  expeded  to  take  place  either 
before,  during  or  after  the  complete 
SMCRA  inspedions.  Therefore, 
inspections  by  the  fadiity  representative 
would  not  be  placing  an  undue  burden 
on  the  fadiity.  In  addition,  sediment 
and  erosion  control  measures  should  be 
evaluated  at  least  once  yearly  during  a 
storm  period  of  at  least  0.1  inch  rainfall 
where  effectiveness  can  be  evaluated 
firat  hand.  Observations  should  also  be 
made  at  this  time  of  resulting  impad  of 
any  settled  solids  in  the  receiving 
stream. 
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Inactive  coal  mines  should  be 
inspected  at  least  once  yearly,  except 
where  very  remote,  to  maintain  an 
appraisal  of  sediment  and  erosion 
control  measures,  determine 
outstanding  problem  areas,  and  plan  for 
improved  measures. 

(5)  Prohibition  of  non-storm  water 
discharges.  Many  inactive  mines  and 
portions  of  inactive  mines  are 
abandoned  underground  mines  which 
have  seeps  or  other  discharges  which 
are  not  in  response  to  storm  events. 
These  type  discharges  from  inactive 
mines  are  not  covered  by  this  section.  In 
addition,  floor  drains  from  maintenance 
buildings  and  other  similar  drains  in 
mining  and  preparation  plant  areas  may 
contain  contaminants  and  are 
prohibited  from  inclusion  in  this 
section. 

(6)  Sediment,  erosion  and  flow 
management  controls.  The  plan  must 
describe  all  sediment,  erosion,  and  flow 
management  controls  used  to  control 
storm  water  discharges.  The  plan  should 
also  address  the  reasonableness  and 
appropriateness  of  each  sediment, 
erosion,  and  flow  management  control, 
and  identified  when  they  are  required 
by  State  or  Federal  SMCRA  regulations. 
For  the  most  part,  these  measures  are 
best  management  practices  expected  of 
construction  and  other  activities  which 
are  subject  to  storm  nmoff.  However, 
construction  activities  are  usually  much 
more  short  term  that  mining  activities, 
so  greater  emphasis  must  be  placed  on 
implementing  long-term  measures  for 
haul  roads  and  other  mining-related 
facilities. 

Under  the  comprehensive  site 
compliance  evaluation  the  inspection 
requirements  outlined  in  the  plan  must 
be  implemented  and,  where  erosion 
control  and  pollution  prevention 
measures  described  in  the  plan  are 
found  deficient,  the  plan  must  be 
revised  to  include  reasonable  and 
appropriate  control  measures.  Reports 
including  observations  and  incidences 
of  noncompliance  should  be  prepared 
and  kept  on  file  for  possible  review. 

5.  Numeric  Effluent  Limitation 

Based  on  the  lack  of  sampling  data,  it 
is  infeasible  for  EPA  to  calculate 
effluent  limitations  at  this  time.  The 
main  pollutant  concern  is  excess  solids 
runoff  and  discharge,  but  there  are  no 
widely  accepted  soUds  limits  which 
could  be  expected  from  the 
recommended  sediment  and  erosion 
control  measures.  The  0.5  ml/L 
settleable  solids  limit,  as  required  by  40 
CFR  part  434  for  storm  discharges  from 
surface  mine  settling  ponds,  can  be 
considered  a  goal  but  not  a  requirement 
for  control  measures,  which  for  the  most 


part,  consist  of  sediment  ditches,  straw 
bales  and  similar  structures  normally 
used  for  haul  roads.  The  permit  does  not 
cover  facilities  that  are  in  violation  of 
water  quality  standards  and  where 
water  quality-based  effluent  limits 
should  apply. 

6.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44(i)(2)  established  on  April  2. 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  coal  mining  and 
coal  mining-related  facilities.  Based  on 
a  consideration  of  the  BMPs  typically 
used  at  these  facihties  and  of  the 
generally  low  pollutant  values  from  the 
application  data,  EPA  believes  that  the 
pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  that  storm  water 
contamination  is  minimized.  Because 
permittees  are  not  required  to  conduct 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 
implementing  the  pollution  prevention 
plan. 

b.  Quarterly  visual  examination  of 
storm  water  quality.  Quarterly  visual 
ins{>ections  of  a  storm  water  discharge 
from  each  outfall  are  required.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations- 
of  color,  odor,  turbidity,  floating  solids, 
foam,  oil  sheen,  or  other  obvious 
indicators  of  storm  water  pollution.  The 
inspectidn  must  be  conducted  in  a  well 
lit  area.  No  analytical  tests  are  required 
to  be  performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 


practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  c^servation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
pro{>erties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
stafTs  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  imable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  coal  mining  and  coal 
mining-related  facilities.  EPA  believes 
that  between  quarterly  visual 
inspections  and  site  compliance 
evaluations,  potential  sources  of 
contaminants  can  be  recognized, 
addressed,  and  then  controlled  with 
BMPs.  In  determining  the  monitoring 
requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 
significant  materials  exposed  at  these 
sites,  and  performed  a  review  of  data 
provided  in  Part  2  group  applications. 
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7.  AltenntiTe  Monitoring  Rsquirements 

EPA  requ«st8  commant  upon  the 
foUowiog  mooitoring  ukI  raporting 
requireoMnt*  in  lieu  of  thoee  listed  ia 
Part  XLS.a.  of  today's  proposed  permit 

a.  Annual  monitoring  nqainments. 
Dtiring  the  period  beginning  on  the 
elective  date  and  lasting  tlm>ugh  the 
expiration  date  of  this  permit, 
permittees  with  haul  roads  for  active 
mines,  preparation  plants,  and  refuae 
disposal  sites  must  monitor  storm  water 
discharges  from  those  haul  roads  during 
rainfall  periods  at  least  annually  except 
as  provided  in  VI.E7.  (Sampling 
Waiver),  and  VI.E.6.  (Representative 
Discharge).  Permittees  are  required  to 
obtain  sairrles  from  at  least  10  percent 
of  the  haul  road  discharge  outlets.  The 
'  unples  must  be  representative  of  all 
1  aul  road  discharges  to  the  extent 
possible.  For  sites  with  less  than  10  haul 
i  ^ad  discharge  outlets,  at  least  one 
L'utlet  roust  be  sampled.  Permittees  shall 
provide  identification  of  the  outlets 
sampled:  the  date  and  duration  (in 
hours)  of  the  stonn  event(s)  sampled; 
rainfall  measurements  or  estimates  (in 
inches)  of  the  storm  event  which 
generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  an  estimate  of  the 
total  volume  (in  gallons)  of  the 
discharge  sampled;  and  a  description  of 
any  visual  impact  on  the  receiving 
stream. 

6.  Sample  type.  The  samples  shall  be 
grab  samples  and  analyzed  for  settleable 
solids.  The  ^amples  ohall  be  collected 
from  discharges  resulting  from  storm 
events  greater  than  0.1  inches  in 
magnitude  and  occurring  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  sto.Tn 
events.  The  grab  samples  shall  be  taken 
during  the  first  hour  of  the  discharge  if 
possible. 

c.  Reporting.  Permittees  are  not 
required  to  submit  monitoring  results, 
unless  required  in  writing  by  the 
Director.  However,  such  permittees 
must  retain  monitoring  results  in 
accordance  with  Part  VI.E.  (Retention  of 
Records). 

8.  Cost  Estimates 

Costs  for  sediment  and  erosion 
control  measures  for  inactive  mines  and 
other  {acilities  not  covwed  by  SMCRA 
regulatione  would  be  similar  to  costs  for 
storm  watfe:  management  of  the 
construction  industry.  These  costs  are 
described  in  Tables  1  and  2  of  the 
Federal  Register  of  September  9, 1992. 
"Final  NPDES  General  Pennits  For 


Storm  Water  Discharges  from 
Construction  Sites;  Fact  Sheet." 

Best  management  practicee.  indading 
sediment  and  eroeion  contrei  measures, 
required  by  the  pollution  prerention 
plan  for  active  mining-related  areas  are 
mostly  conventional  practices  required 
by  State  and  Federal  SMCRA 
regulations.  No  significant  additional 
expenses  for  implementing  these 
measures  are  likely  necessary.  Where 
such  additional  measures  are  required, 
the  costs  would  be  similar  to  those 
described  in  the  September  9, 1992, 
baseline  general  permit  lor  construction 
activities. 

I.  Storm  Water  Dischargee  Associated 
With  Industrial  Activity  From  Oil  and 
Gas  ExtiBCtian  Fadiitiaa 

On  November  16, 1990  (55  FR  47990), 
EPA  promulgated  the  regulatonr 
definition  of  "storm  water  discharges 
associated  with  an  industrial  activity." 
This  definition  includes  point  source 
discharges  of  storm  water  from  eleven 
major  categories  of  facilities,  including: 
"•  •  *  (iii)  facilities  classified  as 
Standard  Industrial  Classification  (SIC) 
10  through  14  (mineral  industry) 
including  •  •  •  oil  and  gas  exploration, 
production,  processing,  or  treatment 
operations,  or  transmission  facilities 
that  discharge  storm  water 
contaminated  by  contact  with  or  that 
has  come  into  contact  with,  any 
overburden,  raw  material,  intermediate 
products,  finished  prtxiucts,  by- 
products, or  waste  products  located  on 
the  site  of  such  operations." 

As  stated  above  and  at  40  CFR 
122.26(b)(14)(iii),  only  those  oil  and  gas 
facilities  that  discharge  "contaminatwi" 
storm  water  are  required  to  submit 
permit  applications  under  the 
November  16, 1990,  storm  water  rule. 
For  oil  and  gas  facilities,  contamination 
means  that  there  has  been  a  release  of 
a  Reportable  Quantity  (RQ)  of  oil  or 
hazardous  substances  in  storm  water 
since  November  16, 1987  (hereinafter 
referred  to  as  "an  RQ  release").  Only 
those  facilities  that  have  had  an  RQ 
release  are  required  to  submit  a  storm 
water  permit  application. 

This  section  of  today's  proposed 
permit  only  covers  storm  water 
discharges  associated  with  industrial 
activities  from  oil  and  gas  exploration, 
production,  processing,  or  treatment 
operations,  or  transmission  hdhties. 
Hereinafter,  the  facilities  listed  above 
%vill  be  referred  to  as  "oil  arid  gas 
facilities."  Oil  and  gas  facilities  eligible 
to  seek  coverage  under  this  section 
include  the  following  types  of 
operations: 

•  Crude  Petroleom  and  Natural  Gas 
(SIC  Code  1311). 


•  Natural  Ges  Liquids  (SIC  Coda 
1321). 

•  Drilling  Oil  and  Gas  ¥FellB  (SIC 
Code  1381). 

•  Oil  and  Ges  Field  Exploration 
Services  (SIC  Code  1382). 

•  Oil  and  Gas  Field  Servicos,  Not 
Elsewhere  Clessified  (SIC  Code  1389). 

Theee  industries  include  the 
extraction  and  production  of  crude  oil, 
natural  gas,  oil  sands  and  shale;  the 
production  of  hydrocartwn  liquids  and 
natural  gas  from  coal;  and  associated  oil 
field  service,  supply  and  repair 
industries.  Many  of  the  oil  field  service 
facilities  may  also  manufacture  oil  field 
equipment.  Discharges  associated  with 
these  manufacturing  activities  shall  be 
covered  by  this  section  if  the  primary 
activity  of  the  facility  is  grouped  under 
Major  SIC  Group  13. 

Pursuant  to  Section  311  of  the  Clean 
Water  Act  and  Section  102  of  the 
Comprehensive  Enxironmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  RQs  were  established  for 
oil  and  hazardous  substances.  As 
defined  at  40  CFR  part  110,  an  RQ  is 
"the  amount  of  oil  that  violates 
applicable  water  quality  standards  or 
causes  a  film  or  sheen  upon  or  a 
discoloration  of  the  surface  of  the  water 
or  adjoining  shorelines  or  causes  a 
sludge  or  emulsion  to  be  dep>osited 
beneath  the  surface  of  the  water  or  upon 
adjoining  shorelines."  The  RQs  for  other 
substances  are  listed  in  40  CFR  117.3 
and  302.4  in  terms  of  pounds  released 
over  any  24-hour  period. 

Discharges  covered  by  this  section 
include  all  storm  water  discharges  from 
facilities  which  have  had  an  RQ  release 
where  precipitation  and  storm  water 
ninon  come  into  contact  with 
significant  materials  including,  but  not 
hmited  to,  drilling  and  production 
equipment  and  otiber  machinery,  raw 
materials,  waste  products,  by-products, 
finished  products,  stored  materials,  and 
fuels.  This  includes  storm  water 
discharges  from  access  roads,  and  roil 
lines  used  or  traveled  by  carriers  of  raw 
materials,  manufactured  products,  waste 
materials,  or  by-products  created  by  the 
facility. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  tiiot  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  s6ction(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
"The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  muhi-sector  permit  are  additive  for 
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industrial  activities  bei^g  cxHiduciBd  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operatof  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  sectionis)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

u  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  oo-iocated  industrial  activities 
at  an  industrial  fedlity.  die  ^gibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Industry  Profile 

Oil  and  gas  exploration  and 
production  includes  all  activities  related 
to  the  search  for,  and  eictraction  of, 
liquid  and  gas  petroleum  from  beneath 
the  Earth's  surface.  Found  almost 
exclusively  in  sedimentary  rocks,  oil 
and  natural  gas  accumulate  in  geologic 
confinements  called  traps  which,  by 
virtue  of  ma  impermeable  overlying 
layer,  have  stepped  the  migration  of  the 
fluid.  The  volume  of  petroleum 
contained  in  a  trap  can  vary  from 
n^igible  to  billions  of  barrels. 

Though  at  one  time  such  traps  may 
have  been  close  enough  to  the  surface  to 
allow  easy  detection  (i.e.,  surface 
seepage),  modem  exploration  relies  on 
sophisticated  geophysical  testing 
techniques  to  locate  potentially 
producible  formations.  Gravitational 
and  seismic  surveys  of  subsurfece 
geology  provide  indirect  indications  of 
the  likelihood  of  finding  promising 
geological  formations.  Tids  process  is 
complicated  by  the  fact  that,  at  least  in 
the  U.S.,  the  average  depth  at  which  one 
may  reasonably  expect  to  find  oil  is 
increasing  since  many  of  the  largest 
riiallow  formations  are  assumed  to  have 
been  found  already. 

Drilling  operations  reqfoira 
construction  of  access  roads,  drill  pads, 
mud  pits,  and  possibly  work  camps  or 
temporary  trailers.  Drill  pads  are  areas 
used  to  stage  the  drilling  operation  and 
generally  range  from  2  to  5  acres.  The 
pad  accommodates  the  drilling  rig  and 
associated  operations  including  pmi^, 
reserve  pits,  and  mnd  tanks. 

Modem  well  drilhng  involves  the  use 
of  a  rotary  drill  to  bora  tlmHi^  soil  and 
rock  to  the  denrad  well  depth.  The  drill 
bit  is  constantly  w»hed  «rith  a 
circulating  drilling  fluid,  or  *^iid," 
which  serves  to  cool  and  hibricate  the 
bit  and  remove  the  cuttings  to  the 
siirface.  The  drilling  nnid  also  serves  to 
prevent  "blowoute"  from  overpressured 
water  and  gas  bearing  formations.  If  the 


drill  reaches  the  desired  depth  and  fells 
to  locate  a  producible  deposit  of  oil  or 
gas,  the  well  most  be  plugged  and  ^e 
site  abandoned.  Even  if  oil  and/or  gas  is 
found  the  well  may  not  be  producible. 
If  the  formation  iails  to  exhibit  the  lig^ 
combination  pf  expected  volume, 
porosity,  and  penneebility.  the  coats  of 
extraction  would  be  prohibitive. 

After  a  well  has  been  drilled,  it  is 
"completed"  if  well  logging  data 
indicate  that  the  well  is  oapafaie  of 
producing  commercial  quantities  of  oil 
or  gas.  Completion  includes  a  number  of 
operations  that  may  be  necessary  to 
allow  the  well  to  produce  oil  or  gas. 
These  include  inntalling  and  cementing 
casing,  installing  the  production  tubing 
and  downhole  equipment,  repairing 
damage  that  drilling  may  have  caused  to 
the  formation,  and  possibly  stimulating 
the  well.  During  a  well's  active  Ufa. 
periodic  'Vorkovers"  are  necessary. 
Workovers  can  include  a  number  of 
procedures  intended  to  maintain  or 
enhance  production.  These  can  include 
repairing  or  replacing  downhole 
equipment,  removing  flr.nimiil<>t«M^  scale 
or  paraffin  from  tubing  or  casing,  and 
stimulating  the  formation  to  restore  or 
enhance  production.  Wells  are 
stimulated,  whether  by  treating  with 
acid  or  fracturing,  during  completion  or 
workover  or  both:  it  is  common  for 
wells  to  be  stimulated  at  completion 
and  then  periodically  throughout  their 
lives. 

Acid  stimulation  involves  introducing 
an  acid  solution  to  the  formation.  The 
acid  dissolves  the  rock,  thus  creating  or 
enlarginx  flow  path  openings.  Adds  are 
also  used  to  repair  damage  to  fonnations 
caused  by  drilling  or  other  operations. 
In  addition,  they  may  be  used  for  scale 
removal  and  other  purposes.  Fracturing 
by  hydraulic  pressure  is  echieved  by 
pumping  fluids  at  high  pressure  (i.e.,  at 
high  rates)  into  the  well,  thereby 
causing  material  failure  of  the  rock  in 
the  formation  of  interest  (i.a.,  fractores). 
Frsctoring  is  also  done  using  explosive 
devices  to  fire  projectiles  into  the 
formation  of  interest.  The  fractures 
induced  in  the  formations  serve  as  flow 
paths  for  hydrocarbons. 

In  instances  where  the  reservoir  is 
sufficiently  large,  "delineation"  wells 
are  drilled  to  determine  tiie  boundary  of 
the  reservoir  and  additional 
"development"  wells  we  drilled  to 
Increase  the  rate  of  production  from  the 
"field."  Because  few  new  wells  in  the 
U.S.  have  sufficient  energy  (pressure)  to 
force  oil  all  the  %ray  to  the  surface, 
surface  or  submersible  pumps  are 
placed  at  the  wells  and  production 

This  first  phase  of  production, 
primary  production,  may  continue  for 


several  to  many  yean,  requiring  only 
routine  maintenance  to  the  weus  as  they 
channel  oil  to  the  smfaca  for  deliveiy  to 
refineries.  However,  as  fte  oil  is 
removed  from  the  formation  the 
formation  pressure  decreases  until  tiie 
wells  will  no  longer  produce.  Because 
70  percent  of  the  tot^  recoverable  oil 
may  remain  in  the  formation,  additional 
energy  may  be  supplied  by  the 
controlled  injection  of  water  from  the 
surface  into  the  formation.  The  <n|T»«d 
water  acts  to  push  the  oil  towvd  the 
well  bores.  Such  secondary  recovery  or 
"water  flooding"  projects  may  employ 
hundreds  of  injection  wells  throodiout 
a  field  to  extend  die  Ufa  of  the  weUa. 
Much  of  the  water  used  for  injection  is 
pumped  along  with  oil  from  the 
producing  well,  separated  from  the  oil, 
and  then  reinjected. 

Produced  fluid,  as  pimiped  from  a 
well,  is  sent  through  one  or  more 
process  units  to  separate  the  waste 
fractions  (e.g.,  produced  water, 
emulsions,  scale,  and  produced  sand) 
from  the  salable  hydrocarbon. 

As  oil  and  gas  are  recovered  from 
wells,  they  are  collected  or  gathered  in 
pipelines  for  transport  to  produced  fluid 
treatment  facilities.  These  facilities 
separate  marketable  gas  and  crude  oil 
from  water  and  sand. 

Often,  service  companies  are  hired  by 
the  oil  company  to  perform  many  of  the 
activities  described  above.  Typically 
these  contractors  drill  the  wells  and 
perform  other  specific  tasks  such  as 
installing  casing,  conducting  formation 
tests,  and  managing  wastes,  etc.  When  a 
well  or  field  ceases  to  produce  oil  or  gas 
at  an  economically  feasible  rate,  the 
field  must  be  a^n'iT**d  and  reclaimed. 

2.  Pollutants  in  Stona  Water  Oischaigea 
Associated  with  Oil  and  Gas  Facilities 

Expkmtioa  and  production 
tediniques  will  vaiy  depending  on  the 
type  and  characteristics  of  fonnatiou. 
pollutants  present,  and  waste 
management  controls.  Therefore, 
impacts  associated  with  storm  water 
discharges  from  oil  and  gas  farilitiwy 
will  vary.  Several  other  factora  influence 
to  what  extent  significant  materials  from 
diese  types  of  facilities  and  processing 
operations  can  aSsct  water  quality. 
Such  factora  include:  hjfdrology/ 
geology;  the  types  of  chemical  additivss 
and  lubricating  fluids  used;  tiie 
procedure  far  waste  management,  the 
nature  and  size  of  the  RQ  release;  the 
amount  of  ccntaniinatioo  remaining 
after  the  SQ  release;  the  size  of  the 
operation;  and  type,  duratioo,  and 
intensity  of  precipitation  events.  These 
and  other  factors  will  intoact  to 
influence  the  quantity  and  quality  of 
storm  water  runoff.  In  addition,  sources 
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of  pollutants  other  than  stonn  water, 
such  as  illicit  connections,'!  spills,  and 
other  improperly  dumped  materials, 
may  increase  the  pollutant  loadings 
discharged  into  waters  of  the  United 
States. 


Based  on  information  submitted  with 
the  group  applications  and  other 
documents.  EPA  has  identified  some 
storm  water  pollutants  and  sources 
typically  asaodated  with  oil  and  gas 
facilities  in  table  I-l.  Due  to  distinct 


industrial  activities  and  materials  used 
at  facilities,  however,  sources  and 
associated  pollutants  will  vary  from  site 
to  site.  The  pollutants  listed  in  table  I- 
1  are  not  meant  to  be  a  comprehensive 
listing  of  all  potential  storm  water 
pollutants  at  oil  and  gas  facilities. 


Table  H.— AcnvmEs,  PoauTANi  Sources,  and  PoauiAhfrs 


AdMly 


Conetfucion  of: 

Access  Roeds 
-OrtiPKls 

•    —Personnei  Quarters 
— Surface  hnpoundmenlB 


WeN  CompMiorVStlmuiaion 
Producflon 


Equipment  Cteanirig  and  Repairing 
sue  Cloeurae 


Polulvit  eowce 


SoiMkX.  leaking  equipment  tra  vehidee 


MMng  lluld.i  lubrlcwitB.  mud,  cuttinge,  pro- 
duced waler. 

Fluids  (used  to  control  preesura  In  weN).  ce- 
ment, raeiduai  ol,  adds,  surfactants,  sol- 
vents, produced  water,  sand. 

Produced  water,  ofl,  waste  sludge,  tank  bot- 
toms, adds,  oily  det>ris,  emuisipns. 

Cleaning  solvents,  kibrlcants.  chemkal  addi- 

Itves. 
ReskJual  muds.  oHy  debris 


PoNutant 


TSS,  TDS.  oM  and  grease. 


TSS.  TDS.  ol  and  grease,  COD,  chk>rldee, 
barium,  naphthalene,  phenanlhrene,  ben- 
zene, lead,  arsenic  fluoride. 

TSS,  TDS,  oil  and  grease.  COO,  pH,  acetone, 
tohiene,  ethand  xylenea. 

Chtorktos,  TDS,  oil  and  grease,  TSS.  pH, 
benzene,  phenanlhrene,  barium,  arsenic, 
lead,  antimony. 

TSS,  TDS,  oil  and  grease,  pH. 

TSS,  TDS.  oil  and  grease. 


.A2ri2???^*'27%r'2!Cf"<SJ^  !S^^J!^  Wd  varies  from  sMe  to  sMa.  dependhg  on  the  components  of  the  fkM  end  any  pdManls 

oJwicWuene,  ettiyl  benzene,  phend.  benzene,  and  phenanlhrene.  Used  driHing  llukls  may  aiao  contain  Inorganic  polutaiXTromaddllvesor 
downh^  expoeure.  such  aa  arsenk^  chrornkjra  lead,  ahjrrtnum,  sulfur,  and  vaitoSe  sulfates  ^  »  "wm  .BBniv..  w 


Table  1-2  indicates  the  sampling  data 
results  for  part  2  data  submitted  to  EPA. 
This  table  indicates  the  minimum  and 
maximum  values,  means,  medians.  9Sth 
percentiles.  99th  percentiles,  and  the 
total  number  of  data  submittals  for  each 


of  the  conventional  pollutants.  As  Table 
1-2  indicates,  large  variations  in  the 
minimum  and  maximum  values  were 
often  found  for  each  of  the  eight 
conventional  pollutants  monitored.  For 
example: 


•  Composite  samples  of  TSS  ranged 
from  1  mg/L  to  4186  mg/L 

•  Grab  samples  of  COO  ranged  firom 
14  mg/L  to  1050  mg/L. 

•  Oil  and  grease  values  ranged  firom 
3  mg/L  to  189  mg/L. 


Table  1-2.— Statistical  Analysis  of  Oil  and  Gas  Facilities  Sampling  Data 

[mg^  unless  olhenwiee  noted] 


PoautM 

NadSwnplas 

MMn 

MMffluni 

Maximum 

Madton 

Swflpisiype 

Oiab 

Comp 

Grab 

Conrp 

Gieb 

Conip 

Onb 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

BOO,  .„ . 

COO 

NNralB  4  Nnw  NKfOQin 
Tow  IQtktaN  NNvoQsn  . 

01  a  Q««aM 

pH(s.u.) 

Tow  PtKMphorus 

Total  SMpwKM  SdUi 

36 
36 
36 
36 
36 
36 
36 
37 

33 

31 
31 
30 
N/A 
N/A 
33 
30 

13.7 
140.12 

0.52 

1.30 
10.18 

N/A 
15.82 

353 

10.6 
115.9 

aeo 

1.69 
N/A 
N/A 

3.41 
413 

ao 

14.0 
0.00 
0.00 
0.00 
5.89 
0.00 
3 

0.0 
0.0 
0.00 
0.00 
H/A 
N^A 
0.00 
1 

iiao 

1060.0 
5.50 

9.00 

189.00 

11.27 

149.72 

1667 

90.0 
460.00 

9.90 
14.50 

N/A 

N/A 
50.74 
4186 

9.7 
82.0 
0.15 
0.76 

3.0 
N/A 
0.18 

75 

7.0 

02 

0.12 

0.925 

N/A 

N'A 

0.07 

48 

44.0 
362.00 

4.10 

6.20 
49.00 

N/A 
144.90 

1520 

21.8 

446.0 

3.30 

8.67 

N/A 

N/A 

19.46 

2056 

116.0 
1060.0 

6.50 

9.00 
189.00 

N/A 
148.72 

1667 

90.0 
450.0 

9.90 
14.50 

H/A 

N/A 
50.74 
4186 

The  pollutants  most  commonly  foimd 
in  storm  water  discharges  from  onshore 
oil  and  gas  facilities  and  their  service 
industries  are  the  following 
conventional  pollutants:  BODs.  COD,  oil 
and  grease,  phosphorus  and  suspended 
solids.  Of  these  conventional  pollutants. 
OCX),  oil  and  grease,  and  phosphorus 
were  present  in  concentrations  that 
potentially  may  affect  water  quality 


during  high  flow  situations.  COD  levels 
are  high  in  all  categories  of  oil  and  gas 
facilities.  Phosphorus  levels  were 
partiailarly  high  at  those  facilities 
where  washing  of  oil  field  eqiiipment 
and  trucks  is  a  major  activity. 

Sources  of  pollutants  of  concern  and 
the  effects  on  water  bodies  from  these 
pollutants  are  summarized  as  follows: 


•I  niidt  craiiwcrtoM  «•  conMbuttoDi  of 
unp«niiitt«d  noo-«tonn  watar  diachargM  to  itonn 
Mwfln  from  my  of  a  numbar  of  tourcaa  including 


aanllary  iMrata.  indiutrial  bdlitlaa,  commatdal 
aatablishmaau.  or  raaidantUl  dwaUinga.  Tha 
probability  of  illidt  connection*  at  minaral  mining 


(1)  Total  suspended  solids  (TSS). 
Potential  soiuces  of  TSS  in  storm  water 
discharges  firom  oil  and  gas  facilities 
include,  among  others,  &11  cuttings, 
drilling  muds  and  fluids,  backfill 
material,  earthen  material  disturbed 
during  construction,  produced  water, 
and  tank  bottoms.  The  inorganic 
components  of  TSS  may  include  sand, 
silt,  and  clay,  as  well  as  drilling  fluid 


and  procaaaing  fadllttaa  ii  low  yel  It  adll  may  ba 
applicable  at  aoma  oparatlona. 
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components  including  arsenic, 
chromium,  lead,  aluminum,  sulfur,  and 
various  sulfates.  Organic  compounds, 
such  as  naphthalene,  toluene,  ethyl 
benzene,  pihenol,  benzene,  and 
phenanthrene,  may  also  result  from 
components  in  the  drilling  fluid. 

Because  suspended  solids  increase 
the  turbidity  of  water,  less  light  is  able 
to  penetrate  the  water,  reducing 
photosjmthetic  activity  of  aquatic 
vegetation.  Over  time,  total  suspended 
solids  settle  out  to  form  deposits  that 
can  be  detrimental  to  stream 
environments.  These  deposits  may 
destroy  fauna  that  breed  and  grow  in  or 
near  the  bottoms  of  streams  and  serve  as 
food  for  fish  and  other  aquatic  life.  The 
deposits  can  also  blanket  and  destroy 
spawning  grounds  for  fish. 

(2)  Chemical  oxygen  demand  (COD). 
COD  measures  the  total  amount  of 
oxygen  necessary  to  oxidize  compounds 
in  water.  At  oil  and  gas  facilities, 
significant  levels  of  OOO  in  the  storm 
water  discharges  may  resuh  from 
contact  with  produced  water,  drilling 
fluids,  lubricants  and  petroleum 
products. 

13}  pH.  The  hydrogen  ioa 
concentration  in  an  aqueous  solution  is 
represented  by  pH.  which  is  defined  as 
the  negative  logarithm  of  the  hydrogen 
ion  concentration  in  a  solution.  On  the 
pH  scale  ranging  from  0  to  14,  a  value 
of  7  r^resents  neutral  conditions  in 
which  the  concentrations  of  hydrogen 
and  hydroxyl  ions  are  equal.  Values  of 
pH  lesa  than  seven  repres«it  acidic 
conditions;  values  greater  than  seven 
represent  basic  conditions. 

Certain  wastes  such  as  produced 
water  and  acids  used  in  the  well 
workover  process,  may  affect  pH  levels 
in  storm  water  discharges.  Storm  water 
discharges  with  pH  values  markedly 
different  from  the  pH  values  of  the 
receiving  stream  are  potentially 
detrimental  to  the  environment.  At 
outfalls  and  prior  to  complete  mixing  of 
storm  MTBter  discharges  with  receiving 
waters,  a  zone  of  sudden  pH  change  can 
damage  or  kill  biota  engulfed  in  the 
zone  of  change, 

(4)  Oil  and  grease.  Water  impacted  by 
oil  and  grease  from  onsite  machinery 
and  materials  may  exhibit  an  oxygen 
demand.  Oil  and  grease  emulsions  are 
also  detrimental  to  aquatic  organisms 
and  inhabitants  because:  (1)  Deposition 
of  oil  and  grease  in  bottom  sediments 
can  serve  to  inhibit  normal  benthic 
growths,  impacting  the  aquatic  food 
chain;  (2)  oil  and  grease  emulsion  may 
destroy  algae  or  other  plankton;  (3)  oil 
and  grease  emulsions  may  adhere  to  the 
gills  of  fish  exerting  a  toxic  effect  to  fish; 
and  (4)  water  insolitble  components 
damage  the  plumage  and  coats  oi 


aquatic  animals  and  fowls.  Floating  oil 
may  reduce  the  le-aeration  of  the  water 
surface,  and  in  conjunction  with 
emulsified  oil.  may  interfere  with 
photosynthesis.  In  addition  to 
environmental  impacts,  oil  and  grease 
impact  the  aesthetic  qualities  of  vrater 
by  forming  unsightly  surface  slicks  that 
affect  water  beaches  and  shorelines. 

Potential  sources  of  oil  and  grease 
from  oil  and  gas  facilities  include  spills 
of  oils  and  lubricants,  as  well  as 
petroleum  components  in  drill  cuttings, 
produced  water,  and  drilling  fluids. 

In  addition  to  the  conventional 
pollutants,  sampling  data  for  bunum 
and  the  organic  sohvant  naphthalene 
were  submitted  by  the  permittees,  lliese 
pollutants  appear  to  be  of  concern  at  oil 
servicing  facihties  where  well  servicing 
equipment  is  washed  and  repaired.  The 
pollution  prevention  plan  to  be 
developed  by  an  oil  and  gas  facility 
must  consider  methods  of  reducing  the 
potential  exposure  of  these  activities  to 
storm  water. 

3.  Options  for  Controlling  Pollutants 

In  evaluating  options  for  controlling 
pollutants  in  stonn  water  discharges. 
EPA  must  achieve  compliance  vnih  the 
technology-based  standards  of  the  Clean 
Water  Act  [Best  Available  Technology 
(BAT)  and  Best  Conventional 
Technology  (BCT)].  The  Agency  does 
not  believe  it  is  necessary  to  establish 
specific  numeric  effluent  limitations  or 
a  specific  design  w  performance 
standard  in  this  section  for  storm  water 
discharges  associated  with  industrial 
activity  from  oil  and  gas  facilities  to 
meet  the  BAT/BCT  standards  of  the 
Clean  Water  Act.  Rather  than  setting 
limits,  this  section  establishes 
requirements  for  the  development  and 
implementation  of  a  site-specific  storm 
water  pollution  prevention  plan 
consisting  of  a  set  of  BMPs  diat  are 
sufficiently  flexible  to  address  different 
sources  of  pollutants  at  different  sites. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  fecility  size, 
climate,  geographic  location,  geology/ 
hydrology  and  the  environmental 
setting  of  each  {acility.  and  voliune  and 
type  of  discharge  generated.  Each 
facility  will  be  unique  in  that  the 
source,  type  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  additios,  the  fate  and 
transfKJrt  of  pollutants  in  these 
discharges  will  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discharges  associated  with 
facilities  in  this  category. 


Two  types  of  BMPs  which  may  be 
implemented  to  prevent,  reduce  or 
eliminate  pollutants  in  storm  water 
discfaaiiges  are  those  which  minimize 
exposure  (e.g..  covering,  curbing,  or 
diking)  and  treatment  type  BMPs  which 
are  used  to  reduce  or  remove  pollutants 
in  storm  water  discharges  (e.g..  oil/water 
separators,  sediment  basins,  or 
detention  ponds).  EPA  believes 
exposure  minimization  is  an  effective 
practice  for  reducing  pollutants  in  storm 
water  dischaiges  from  oil  and  gas 
facilities.  Exposure  minimization 
practices  lessen  the  potential  for  storm 
water  to  come  in  contact  with 
pollutants.  These  methods  are  often 
uncomplicated  and  inexpensive.  They 
can  be  easy  to  implement  and  require 
little  or  no  maintenance.  EPA  also 
believes  that  in  some  instances  more 
resource  intensive  treatment  type  BMPs 
are  appropriate  to  reduce  pollutants 
such  as  suspended  solids  and  oil/grease 
in  storm  water  discharges  associated 
with  oil  and  gas  facilities.  Though  these 
BMPs  are  somewhat  more  resource 
intensive,  they  can  be  effective  in 
reducing  pollutant  loads  and  may  be 
necessary  depending  on  the  type  of 
discharge,  types  and  concentrations  of 
contaminants,  and  volume  of  flow. 

The  types  of  BMPs  used  may  depend 
upon  the  methods  of  waste  management 
utilized  at  a  facility.  Waste  management 
and  disposal  practices  at  oil  and  gas 
facilities  may  vary  significantly.  For 
example,  techniques  for  disposal  of 
produced  water  and  associated  wastes 
include  the  following: 

•  Landfarming/spreading:  Spreading 
wastes  on  land  surfeces  to  stimulate 
biological  degradation. 

•  Backfilling:  Wastes  are  stored  in  a 
pit  and  then  covered  with  dirt  or  other 
materials. 

•  Evaporation:  In  more  arid  parts  of 
the  country,  liquid  wastes  are  left 
exposed  and  eventually  evaporate  or 
percolate  into  the  ground. 

•  Dischaiged:  Wastes,  sometimes 
treated,  are  discharged  to  waters  of  the 
U.S.  NPDES  permits  are  required  for 
such  discharges  in  some  parts  of  the 
U.S. 

•  Injectioe:  Wastes  an  injected  back 
into  the  ground  for  disposal. 

•  Offsite  disposal:  Wastes  are  taken 
offsite  to  a  commercial  fecility  for 
disposal. 

The  pollutants  of  concern  and  the 
BMPs  employed  at  an  oil  and  gas 
facility  depend  upon  which,  if  any,  of 
the  disposal  techniques  listed  above  are 
utilized.  Where  wastes  are  used  for 
onsite  road  application,  for  example,  all 
pollutant  constituents  of  that  waste 
need  to  be  considered  a  potential 
contributor  to  contaminated  storm  water 
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discharges.  In  addition,  the  areas  at  the 
facility  where  road  application  occurs 
must  also  be  considered  when  BMPs  are 
being  implemented.  In  contrast,  if  all 
waste  is  taken  to  an  offsite  disposal 
facility,  the  waste  will  most  likely  not 
affect  the  storm  water  discharges  and 
the  areas  of  concern  will  not  be 
expanded. 

Table  1-3  lists  some  BMPs  which  may 
be  efliective  in  limiting  the  amount  of 
pollutants  in  storm  water  discharges 
from  oil  and  gas  facilities.  The  BMPs 
listed  are  not  necessarily  required  to  be 
implemented.  Rather,  BMPs  should  be 
chosen  based  on  the  specific  nature  of 
the  storm  water  discharges  at  each  oil 
and  gas  facility  and  implemented  as 
appropriate.  Some  of  these  BMPs 
involve  reducing  the  amount  of  waste 
produced  and  stored  onsite  which  can 
potentially  contaminate  storm  water. 
Based  on  part  1  information,  several  of 
the  BMPs  suggested  are  already  in  place 
at  many  of  the  facilities.  Part  1 
submittals  indicate  that  diking  or  other 
types  of  diversion  occur  at 
approximately  57  percent  of  the 
sampling  facilities.  Thirty  percent  of  the 
sampling  facilities  noted  that  they  use 
some  form  of  covering  as  a  BMP,  and 
catch  basins  are  in  place  at  12  percent 
of  the  sampling  facilities.  In  addition,  11 
percent  of  the  facilities  designated  as 
samplers  in  part  1  information  reported 
they  had  a  Spill  Prevention  Control  and 
Countermeasure  Plan  in  place,  and  16 
percent  had  a  material  management 
plan. 

Table  1-3.— Suggested  BMPs  for 
Oil  and  Gas  Facilities 

■ 

Suggested  BMP* 


•  Utitoe  diking  and  other  tofma  of  contain- 
ment and  diversion  around  storage  tanks, 
drunm  o<  oil,  actd.  production  ctwnicals, 
and  Hquids,  reserve  pits,  and  impound- 
ments. 

'  Use  rfrking  and  other  forma  oJ  containment 
and  diversion  around  nrwteria/  handling  and 
processing  areas. 

'  Use  porous  pads  under  drum  and  tank 
storage  areas. 

•  Use  covers  and/or  lining  fof  waste  reserve 
and  sludge  pits  to  avoid  overflows  and 
leaks. 

'  Use  drip  pans,  catch  tiasins.  or  liners  dur- 
ing handling  o»  materials  such  as  tank  bot- 
toms. 

Reinject  or  treat  produced  water  instead  of 
discharging  K. 

Limit  the  amount  of  land  distuited  during 
constnjctton  of  access  roads  and  facilities. 
Emptoy  spill  plana  fof  pipelines,  tanks, 
drums,  etc. 

Recycle  oily  wastes,   drilling  flukJs  and 
other  materials  onsite,  or  dispose  of  prop- 


Table  »-3.— Suggested  BMPs  for 
Oil  and  Gas  FACiLrriES— Continued 

Suggested  BMPs 

•  Take  wastes  offsite  to  be  disposed  of  in- 
stead of  burying  them. 

•  Use  oH  water  separators. 

4.  Special  Conditions 

There  are  no  additional  requirements 
beyond  those  listed  in  Part  VI.B.  of  this 
fact  sheet. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  the  plan — (1) 
Description  of  potential  pollutant 
sources.  Facilities  under  this  section 
cover  a  broad  range  of  oil  field  activities 
and  service  industries. 

Drilling  sites  have  large  disturbed 
areas  which  will  contribute  additional 
sediments  and  suspended  solids  to  the 
storm  water  runoff.  Well  drilling 
includes  the  use  of  many  hazardous 
chemicals  and  materials.  These  include 
drilling  muds,  well  casing  cement, 
fractionating  gels,  and  well  treatments. 
The  storage,  mixing,  and  handhng  of 
these  materials  are  potential  pollutant 
sources. 

Oil  field  service  industries  provide  a 
variety  of  services  for  exploration  and 
production  activities.  These  service 
industries  often  store  and  mix  chemicals 
for  drilling  muds,  well  casing  cement, 
fractionating  gels,  and  well  treatments  at 
the  facility.  The  storage  and  mixing' 
areas  are  potential  pollutant  sources. 
Often,  mixing  areas  and  equipment  are 
exposed  to  storm  water.  Many  oil  field 
service  facilities  manufacture  some  oil 
field  equipment  components.  The 
exposed  raw  materials,  intermediate 
products,  finished  products,  and  waste 
products  are  potential  sources  of 
pollutants  in  storm  water. 

In  its  description  of  potential 
pollutant  sources,  a  facility  must 
include  information  about  the  RQ 
release  which  triggered  the  permit 
application  requirements.  Such 
information  must  include:  the  nature  of 
the  release  (e.g.,  spill  of  oil  from  a  drum 
storage  area);  the  amount  of  oil  or 
hazardous  substance  released;  amount 
of  substance  recovered;  date  of  the 
release;  cause  of  the  release  (e.g.,  poor 
handling  techniques  as  well  as  lack  of 
containment  in  area);  area  affected  by 
release,  including  land  and  waters; 
procedure  to  cleanup  release;  and 
remaining  potential  contamination  of 
storm  water  from  release. 

(2)  Measures  and  Controls. 

(o)  RQ  releases— The  permittee  must 
describe  the  measures  taken  to  clean  up 


RQ  releases  or  related  spills  of 
materials,  as  well  as  measures  proposed 
to  avoid  future  releases  of  Rqs.  Such 
measures  may  include,  among  others: 
improved  handling  or  storage 
techniques;  containment  around 
handling  areas  of  liquid  materials;  and 
use  of  improved  spill  cleanup  materials 
and  technioues. 

(b)  Vehicle  and  equipment  storage 
areas — ^Vehicles  and  equipment 
associated  with  oil  field  activity  are 
often  coated  with  oil,  oil  field  drilling 
muds,  and  the  chemicals  associated 
with  drilling.  These  vehicles  and 
equipment  are  a  significant  source  of 
pollutants.  The  permittee  must  address 
these  areas,  and  institute  practices  to 
minimize  pollutant  runoff  bom  this 
area. 

(c)  Vehicle  and  equipment  cleaning 
and  maintenance  areas — The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  bom  all  areas  used  for 
vehicle  and  equipment  cleaning.  The 
facility  may  consider  performing  all 
cleaning  operations  indoors,  covering 
the  cleaning  operation,  and/or  collecting 
the  storm  water  runoff  bom  the  cleaning 
area  and  providing  treatment  or 
recycling.  These  cleaning  and 
maintenance  activities  can  result  in  the 
exposure  of  cleaning  solvents, 
detergents,  oil  and  grease  and  other 
chemicals  to  storm  water  runoff.  The 
use  of  drip  pans,  maintaining  an 
organized  inventory  of  materials  used  in 
the  shop,  draining  all  parts  of  fluids 
prior  to  disposal,  prohibiting  the 
practice  of  nosing  down  the  shop  floor 
where  the  practice  would  result  in  the 
exposure  of  pollutants  to  storm  water, 
using  dry  cleanup  methods,  and/or 
collecting  the  storm  water  runoff  from 
the  maintenance  area  and  providing 
treatment  or  recycling  may  reduce  Uie 
pollutants  discharged  in  storm  water 
runoff. 

(d)  Materials  storage  areas — Storage 
units  of  all  chemicals  and  materials 
(e.g.,  fuels,  oils,  used  filters,  spent 
solvents,  paint  wastes,  radiator  fluids, 
transmission  fluids,  hydraulic  fluids, 
detergents  drilling  mud  components, 
acids,  organic  additives)  may  result  in 
the  contamination  of  storm  water 
discharges.  Labeling  of  all  storage 
containers  helps  facility  personnel  to 
respond  effectively  to  spills  or  leaks. 
Additionally,  covered  storage  of  the 
materials  and/or  installation  of  banning 
and  diking  at  the  area  can  also  be 
effective  BMPs. 

(e)  Chemical  mixing  areas— Chemical 
mixing  (e.g..  the  mixing  of  drilling 
muds,  fractionating  gels,  mixing  well 
casing  cement,  and  well  treatment  adds 
and  solvents]  at  both  well  sites  and  at 
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facilities  with  service  drilling  activities 
have  signiBcant  potential  to 
contaminate  storm  water  runoff.  The 
facility  should  consider  covering  the 
mixing  area,  using  spill  and  overflow 
protection,  minimizing  runon  of  storm 
water  to  the  mixing  area,  using  dry 
cleanup  methods,  and/or  collecting  the 
storm  water  nmoff  and  providing 
treatment  or  recycling;  The  facility 
should  consider  Installation  of  berming 
and  diking  of  the  area.  The  waste  water 
pollutants  associated  with  produced 
waters,  drilling  muds,  drill  cuttings  and 
produced  sand  from  any  source 
associated  with  onshore  oil  and  gas 
production,  field  exploration,  drilling, 
well  completion,  or  well  treatment  are 
prohibited  from  being  discharged  (40 
CFR  435.32). 

if)  Preventive  maintenance— The 
preventive  maintenance  program  must 
include  the  inspection  of  all  onsite  and 
offsite  mixing  tanks  and  equipment,  and 
inspection  of  all  vehicles  which  carry 
supplies  and  chemicals  to  oil  field 
activities.  These  mixing  tanks  and 
vehicles  carry  large  volumes  of 
fractionating  chemicals  and  gels, 
cements,  drilling  muds,  and  well 
treatment  chemicals  and  acids  that 
potentially  may  contaminate  waters  of 
the  United  States  if  leaks  or  spills  occur. 

[g)  Inspection  frequency—All 
equipment  and  areas  addressed  in  the 
pollution  prevention  plan  shall  be 
inspected  semiannually.  Equipment  and 
vehicles  which  store,  mix  or  transport 
hazardous  materials  will  be  inspected 
quarterly.  Inspections  shall  also  include 
the  inspection  of  all  onsite  and  offsite 
mixing  tanks  and  equipment,  and 
inspection  of  all  vehicles  which  carry 
supplies  and  chemicals  to  oil  field 
activities.  These  mixing  tanks  and 
vehicles  carry  large  volumes  of 
fractionating  chemicals  and  gels, 
cements,  drilling  muds,  and  well 
treatment  chemicab  and  acids  that 
potentially  may  contaminate  waters  of 
the  United  States  if  leaks  or  spills  occur. 

6.  Numeric  Effluent  Limitation 

There  are  no  additional  requirements 
beyond  those  listed  in  Part  VI.F.  of  this 
fact  sheet. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44(i)(2)  established  on  April  2. 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 


exposed  to  precipitation,  does  not 
support  sampling  at  oil  and  gas 
facilities.  Based  on  a  consideration  of 
the  BMPs  typically  used  at  these 
facilities,  and  generally  low  pollutant 
values  from  the  application  data,  EPA 
believes  that  the  pollution  prevention 
plan  with  visual  observations  of  storm 
water  discharges  will  help  to  ensure 
storm  water  contamination  is 
minimized.  Because  permittees  are  not 
required  to  conduct  sampling,  they  will 
be  able  to  focus  their  resources  on 
developing  and  implementing  the 
pollution  prevention  plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required  at  oil  and  gas  facilities.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  turbidity,  floating  solids, 
foam,  oil  sheen,  or  other  obvious 
indicators  of  storm  water  pollution.  The 
inspection  must  be  conducted  in  a  well 
lit  area.  No  analytical  tests  are  required 
to  be  performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  imless  there  is 
insufficient  rainfall  or  snow-melt  to 
produce  a  runoff.  EPA  expects  that, 
whenever  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
visually  inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
thepoUution  prevention  plan. 

EfA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
frequency  of  this  visual  inspection  will 


also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
staffs  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  induct 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  oil  and  gas  facilities.  EPA 
believes  that  between  quarterly  visual 
inspections  and  site  compliance 
evaluations  potential  sources  of 
contaminants  can  be  recognized, 
addressed,  and  then  controlled  with 
BMPs.  In  determining  the  monitoring 
requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 
significant  materials  exposed  at  these 
sites,  and  p>erformed  a  review  of  data 
provided  in  Part  2  group  applications. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  heu  of  those  listed  in 
Part  XI.LS.  of  today's  proposed  permit. 

a.  Semiannual  monitoring 
requirements.  During  the  period 
beginning  on  the  effective  date  and 
lasting  through  the  expiration  date  of 
this  permit,  permittees  with  fecilities 
identified  in  paragraphs  XI.L8.a.(l) 
through  XI.I.8.a.(3)  must  monitor  those 
storm  water  discharges  identified  below 
at  least  semiannually  (2  times  per  year) 
except  as  provided  is  VI.E.7.  (Sampling 
Waiver)  and  VI.E.6.  (Representative 
Discharge).  Permittees  with  fodlities 
identified  in  Part  XI.LS.a.  (below)  must 
report  in  accordance  with  Part  VI.B.  of 
the  permit  (Reporting:  Where  to  Submit) 
and  paragraph  XI.L8.d.  (Reporting: 
When  to  Submit).  In  addition  to  the 
];>arameter8  listed  below,  the  permittee 
shall  provide  the  date  and  duration  (in 
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hoTirs)  of  the  stonii  eveDt(s)  sampled; 
rainfall  measurements  or  estimates  (in 
inches)  of  the  stcHrn  event  which 
generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 


measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampleid; 

(1)  Discharges  of  storm  water 
associated  with  oil  and  gas  %vell  drilling 
activities; 

Table  M 


{2)  Discharges  of  storm  vrater  runoff 
associated  with  chemical,  drilling  mod, 
fractionating  gel.  cement,  and  well 
treatment  mixing  activitier, 

[3]  Discharges  of  storm  water 
associated  with  areas  where  a  reportable 
quantity  spilt  has  occurred. 


Parameter 


Total  Ftow 

CM  &  Grease „_ _ 

Total  Suspended  SoHds  (TSS) 

CHemlcal  Oxygen  Demand  (COO) 

Detergerts  (MBAS)* 

pH  — .. 


Una 


MQ  

tng/L  ....... 

mgfl. 

mg/L 

mg^  

Stan<lard 


Fra- 
quency 


2^ear 
2^rear 
2Vear 

Z^rear 
Z^year 


Sample 


Estimate. 

Grab. 

Grab. 

Grab. 

Grab. 

Grab. 


■  Ret^jlred  only  tor  storm  water  dtechargee  from  veNde  or  e<Mpn«ntdeanlng  areas.  ~.  ~ --^fwj  «/ .i»iu«». 


b.  Annual  monitoring  requirements. 
During  the  period  beginning  on  the 
elective  date  and  lasting  tlmiugh  the 
expiration  date  of  this  permit, 
permittees  with  fecilities  identified  in 
paragraphs  XI.I.8.b.(l)  (below)  must 
monitor  those  storm  water  discharges 
identified  below  at  least  annually  (1 
time  per  year)  except  as  provided  in 
VLE.7.  (Sampling  Waiver)  and  V1.E6. 
(Representative  Discharge).  Permittees 


Total  Flow 

0«  &  Grease  ....„ Z!!I 

Total  Suspended  Solids  (TSS) 

Chemical  Oxygen  Demand  (COD) .« 

Detergents  (MBAS)- „.. 

PH _ 


with  facilities  identiRed  in  Part  Xl.l.S.b. 
are  not  required  to  submit  monitoring 
results,  imless  required  in  writing  by  the 
Director.  However,  such  permittees 
must  retain  monitoring  resuhs  in 
accordance  with  Part  VI.E.4.  (Reporting 
and  Retention  of  Records).  In  addition 
to  the  parametera  listed  below,  the 
permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 

Table  1-5 


Parameter 


estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled; 

(1)  Discharges  of  storm  water  from 
facilities  with  significant  materials 
exposed  to  storm  water. 


Unit 


MG 

mg/L  „ 

mg/L 

mg/L 

mg^ 

Standard 


Fra- 
quancy 


l^aar 
I/year 
l^aar 
1/year 
l^aar 
1/year 


Sample 
type' 


Estimate. 

Grab. 

Grab.    . 

Grab. 

Grab 

Grab. 


^cSSlW^ISrS'wSf^iiSi'!^^^  *^^  -  P™'^*-.  but  not  to  exceed  60  mmulea. 


c.  Sample  type.  For  dischai^ges  from 
holding  ponds  or  other  impoundments 
with  a  retention  period  greater  than  24 
houre,  (estimated  by  dividing  the 
volume  of  the  detention  pond  by  the 
estimated  volume  of  water  discharged 
during  the  24  hours  previous  to  the  time 
that  the  sample  is  collected)  a  minimum 
of  one  grab  sample  may  be  taken.  For  all 
^.j|ther  discharges,  data  shall  be  reported 
T5r  both  a  grab  sample  and  a  composite 
sample.  All  such  samples  shall  be 
collected  from  the  dischai^ge  resulting 
from  a  storm  event  that  is  greater  than 
0.1  inches  in  magnitude  and  that  occun 
at  least  72  hovus  from  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grd)  sample 
shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 


first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 
a  grab  sample  during  the  first  30 
minutes  was  impracticable.  The 
composite  sample  shall  either  be  flow- 
weiglited  or  time-weighted.  Composite 
samples  may  be  taken  with  a  continuous 
sampler  or  as  a  combination  of  a 
minimum  of  three  sample  aliquot  taken 
in  each  hour  of  discharge  for  ue  entire 
discharge  or  for  the  first  3  hours  of  the 
discharge,  with  each  aliquot  being 
separated  by  a  minimimi  period  of  15 
minutes.  Grab  samples  only  must  be 
collected  and  anal)rzed  for  the 
determination  of  pH.  cyanide,  whole 
efDuent  toxicity,  fecal  coliform.  and  oil 
and  grease. 


d.  Reporting:  when  to  submit. 
Permittees  that  are  required  to  conduct 
sampling  pursuant  to  Pari  8.a.  shall 
monitor  samples  collected  during  the 
sampling  periods  running  bom  January 
to  June  and  during  the  sampling  period 
bom  July  to  December.  Sucii  permittees 
shall  submit  monitoring  results  obtained 
during  the  reporting  period  running 
from  January  to  December  on  Discharge 
Monitoring  Report  Fomi(s)  postmarked 
no  later  than  the  28th  day  of  the 
following  January.  A  separate  Discharge 
Monitoring  Report  Form  is  required  for 
each  sampling  period.  TTie  first  report 
may  include  less  than  12  months  of 
information. 

e.  Other  facilities  with  annual 
monitoring  requirements.  Permittees 
with  facilities  Identified  in  Part  XI.I.8.b. 
(Annual  Monitoring)  are  not  required  to 
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submit  monitoring  results,  unless 
required  in  writing  by  the  Director. 

/.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Mineral 
Mining  and  Processing  Facilities 

On  November  16. 1990  (55  PR  47990). 
EPA  promulgated  the  regulatory 
deHnition  of  "storm  water  discharges 
associated  with  industrial  activity." 
This  definition  included  point  source 
discharges  of  storm  water  from  eleven 
major  categories  of  facilities,  including: 
"*   •  *  (iii)  facilities  classified  as 
Standard  Industrial  Classifications  10 
through  14  (mineral  industry)  including 
active  or  inactive  mining  operations 
(except  for  areas  of  coal  mining 
operations  no  longer  meeting  the 
definition  of  a  reclamation  area  under 
40  CFR  434.11(1)  because  the 
performance  bond  issued  to  the  facility 
by  the  appropriate  SMCRA  authority 
has  been  released,  or  except  for  areas  of 
noncoal  mining  operations  which  have 
been  released  from  applicable  State  or 
Federal  reclamation  requirements  after 
December  17, 1990)  and  oil  and  gas 
exploration,  production,  processing,  or 
treatment  operations,  or  storm  water 
contaminated  by  contact  with,  any 
overburden,  raw  material,  intermediate 
products,  finished  products,  by- 
products or  waste  products  located  on 
the  site  of  such  operations." 

This  section  only  covers  storm  water 
discharges  associated  with  industrial 
activities  from  active  and  inactive 
mineral  mining  and  processing 
facilities.  Mineral  mining  and 
processing  facilities  eligible  to  seek 
coverage  under  this  section  include  the 
following  types  of  operations: 

•  Dimension  Stone  (SIC  Code  J4 11). 

•  Crushed  and  Broken  Limestone  (SIC 
Code  1422). 

•  Crushed  and  Broken  Granite  (SIC 
Code  1423). 

•  Crushed  and  Broken  Stone  (SIC 
Code  1429). 

•  Construction  Sand  and  Gravel  (SIC 
Code  1442). 

•  Industrial  Sand  and  Gravel  (SIC 
Code  1446). 

•  Kaolin  and  Ball  Clay  (SIC  Code 
1455). 

•  Clay,  Ceramic,  and  Refractory 
Minerals  (SIC  Code  1459). 

•  Potash.  Soda,  and  Borate  Minerals 
(SIC  Code  1474). 

•  Phosphate  Rock  (SIC  Code  1475). 

•  Chemical  and  Fertilizer  Mineral 
Mining  (SIC  Code  1479). 

•  Miscellaneous  Nonmetallic 
Minerals.  Except  Fuels  (SIC  Code  1499). 

Storm  water  discharges  covered  by 
this  section  include  all  discharges 
where  precipitation  and  storm  water 
runon  come  into  contact  with 


significant  materials  including,  but  not 
limited  to,  raw  materials,  waste 
products,  by-products,  overburden, 
stored  materials,  and  fiiels.  This 
includes  storm  water  discharges  from 
haul  roads,  access  roads,  and  rail  lines 
used  or  traveled  by  carriers  of  raw 
materials,  manufactured  products,  waste 
materials,  or  by-products  created  by  the 
facility. 

This  permit  may  authorize  storm 
water  discharges  associated  with 
industrial  activity  that  are  mixed  with 
storm  waier  discharges  associated  with 
industrial  activity  from  construction 
activities,  provided  that  the  storm  water 
discharge  from  the  construction  activity 
is  in  compliance  with  the  terms, 
including  applicable  Notice  of  Intent 
(NOI)  or  application  requirements,  of  a 
different  NPDES  general  permit  or 
individual  permit  authorizing  such 
discharges. 

This  section  does  not  cover  any 
discharge  subject  to  effluent  limitation 
guidelines,  including  storm  water  that 
combines  with  process  wastewater. 
Storm  water  that  does  not  come  into 
contact  with  any  overburden,  raw 
material,  intermediate  product,  finished 

F)roduct,  by-product,  or  waste  product 
ocated  on  the  site  of  the  operation  are 
not  subject  to  permitting  under  this 
section  according  to  Section  402(1){2)  of 
the  Clean  Water  Act.  This  section  also 
does  not  apply  to  discharges  from  sites 
on  Federal  lands  on  which  a  claim  has 
been  established  under  the  General 
Mining  Laws  but  where  no  mining 
activities  have  been  undertaken  other 
than  nominal  claim-holding  activities 
required  by  the  Mining  Law  and 
applicable  regulations. 

This  section  is  applicable  to  all 
phases  of  mining  operations,  whether 
active  or  inactive,  as  long  as  there  is 
exposure  to  significant  materials.  This 
includes  land  disturbance  activities 
such  as  the  expansion  of  current 
extraction  sites,  active  and  inactive 
mining  stages,  and  reclamation 
activities. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 


facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

if  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facihty.  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Industry  Profile 

There  are  typically  three  phases  to  a 
mining  operation:  the  exploration  and 
construction  phase;  the  active  phase; 
and  the  reclamation  phase.  The 
exploration  and  construction  phase 
entails  exploration  and  a  certain  amount 
of  land  disturbance  to  determine  the 
financial  viability  of  a  site.  Construction 
includes  building  of  site  access  roads, 
and  removal  of  overburden  and  waste 
rock  to  expose  minable  ore.  These  land- 
disturbing  activities  are  significant 
potential  sources  of  storm  water 
contaminants.  The  active  phase 
includes  each  step  from  extraction 
through  production  of  a  saleable 
product.  The  active  phase  may  include 
periods  of  inactivity  due  to  the  seasonal 
nature  of  thesamineral  mining 
activities.  The  final  phase  of 
reclamation  is  intended  to  return  the 
land  to  its  pre-mining  state. 

Because  of  the  lana-disturbing  nature 
of  the  mineral  mining  and  processing 
industry,  contaminants  of  concern 
generated  by  industrial  activities  in  this 
industry  include  total  suspended  solids 
(TSS).  total  dissolved  solids  (TDS). 
turbidity,  and  pH.  Table  J-1  lists 
potential  pollutant  source  activities,  and 
related  pollutants  associated  with 
mineral  mining  and  processing 
facilities. 

Industrial  activities,  significant 
materials,  and  material  management 
practices  associated  with  mineral 
mining  and  processing  methods  are 
typically  similar,  varying  only  in  the 
type  of  rock  being  mined.  Examples  of 
mineral  commodities  obtained  from 
mineral  mining  and  processing  facilities 
include:  Crushed  stone;  construction 
sand  and  gravel;  industrial  sand; 
gypsum;  aspbaltic  minerals;  asbestos 
and  wollastonite;  lightweight  aggregates; 
mica  and  seriate;  barite;  fluorspar; 
salines  from  brine  lakes;  borax  minerals; 
potash;  sodium  sulfate;  trona;  rock  salt; 
phosphate  rock;  frasch  sulfur;  mineral 
pigments;  lithium;  bentonite;  magnesite; 
diatomite;  jade;  novaculite;  fire  clay; 
attapulite  and  montmorillonite;  kyanite; 
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shale  and  common  clay;  aplite;  tiipoit; 
kaolin;  ball  clay:  feldspar;  talc,  steatite, 
soapstone  and  pyropbyUte;  gamet;  and 
graphite. 

Industrial  activities  include,  "•  •  • 
but  (are)  not  limited  to,  storm  water 
disdiarges  from  industrial  plant  yards; 
immediate  access  roads  and  rail  lines 
used  or  traveled  by  carriers  of  raw 
materials,  manufectured  products,  waste 
material,  or  by-products  used  or  created 


by  the  facility;  matsrial  handling  sites; 
refuse  sites;  sites  used  for  the 
application  or  disposal  of  process 
wastewaters  (as  defined  at  40  CFR  part 
401);  sites  used  for  the  storage  and 
maintenance  of  material  handling 
equipment;  sites  used  for  residual 
treatment,  storage,  or  disposal;  shipping 
and  receiving  areas;  manufacturing 
buildings;  storage  areas  (including  tank 


farms)  for  raw  materials  and 
intermediate  and  finished  materials;  and 
areas  where  industrial  activity  has  taken 
place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water"  (40  CFR  122.26(b)(14)). 
The  most  common  industrial  activities 
at  mineral  mine  sites  include  extraction 
of  the  mineral,  material  sizing  by 
crushers,  material  sorting,  and  product 
washing. 


Table  J-l.— AcnvrriES.  PoauTANT  Sources,  and  PoauTANTs 


Activtty 


Site  Preparation  .... 


Mineral  Extraction 

Mineral  ProcMSing  AdtvMes 


Other  ActkvMes 


Equipment/Vatiide  Maintenance 


Reclamation  Activities 


PolUant  source 


Road  Constnjctton  „ 

Removal  of  OvertMjrden 

Removal  of  waste  rock  to  expose  the  mineral 
body. 

Blasting  activities „„.. 

Rocit  SoftiT>g „ „ 

Rock  Crushing 

Rock  Washing _ 

Raw  Material  Storage  

Waste  Rock  Storage 

Raw  Maienal  Loading  

Processing  materials  untoading 

Raw  or  Waste  Material  Transportaten  „ 

Sedimentation  pond  upsets  .„ „ „.. 

Sedimentation  pond  sludge  removal  and  dis- 
posal. 

Air  emisskxi  control  cleaning „ 

Fueling  activities „ 

Parts  cieanir>g  _ „ „ .,^, 

Waste  disposal  o(  oily  rags,  oil  and  gas  filters, 

batteries,  coolants,  degreasers. 
Rtid  replacement  inckxling  hydrauttc  fluM,  oH. 

transmission    fluid,    radiakx    flukte.    and 

grease. 
Site  preparatkxi  tor  stabili^atkx)  


Sources:  Storm  water  group  applcatlons.  Part 
Category."  (EPA  44<y  1-76/0596).  July  1979. 


Poflutant 


Dust.  TSS.  TDS.  turtMKy. 
Dust.  TSS.  TDS.  turbkHty. 
Dust.  TSS,  TDS,  tUftWKy. 


Dust  TSS. 
Dust  TSS, 
Dust  TSS. 
TSS.  TDS, 
Oust  TSS, 
Dust  TSS, 
Dust,  TSS. 
Diesel  fuel. 
Dust,  TSS, 
TSS.  TDS. 
Dust  TSS. 


TDS.  turtoidMy.  lines. 
TDS,  turbidity,  finee. 
turbidity.  pH 
TDS,  lurbkMy. 
TDS.  turbidity,  pH. 
TDS.  turbkJity. 
gasoiirw,  oil.  Kme. 
TDS,  turtJidity. 
turbidity.  pH. 
TDS.  tuftoWlty.  pH. 


Dust.  TSS,  TDS.  turbkfty. 
Diesel  fuel,  gasoline.  oH. 
Solvents,    oil.    heavy    metals, 

wastes. 
Oil.  heavy  metals,  solvents,  ackJs. 


acktfalkaline 


Oil.  arsenk:.  lead,  cadmium,  chromium,  berv 
/ene,  TCA.  TCE,  PAHs,  solvents. 

Dust.  TSS.  TDS.  turttdtty. 


1  and  2  and  EPA.  "Development  Document  on  the  Mineral  Mining  and  Processing  Point  Source 


Significant  materials  include,  "*  •  * 
but  [are]  not  limited  to:  raw  materials, 
fuels,  materials  such  as  solvents. 
detergpnts.  and  plastic  pellets;  finished 
materials  such  as  metallic  products; 
*  *  *  hazardous  substances  designated 
under  Section  101(14)  of  CERCLA;  any 
chemical  facilities  required  to  report 
pursuant  to  Section  313  of  Title  III  of 
SARA;  fertilizers;  pesticides;  and  waste 
products  such  as  ashes,  slag,  and  sludge 
that  have  the  potential  to  be  released 
with  storm  water  discharge"  (40  CFR 
122.26(b)(12)).  Significant  materials 
commonly  found  at  mining  facilities 
include:  overburden;  waste  rock;  sub- 
ore  piles;  tailings;  petroleum-based 
products;  solvents  and  detergents; 
manufactured  products:  end  other  waste 
materials. 

Materials  management  practices  are 
defined  as  those  practices  employed  to 
diminish  contact  by  significant 
materials  with  precipitation  and  storm 
water  runon.  or  practices  utilized  to 


reduce  the  ofisite  discharge  of 
contaminants.  To  this  end,  sediment 
ponds,  discharge  diveision  techniques, 
as  well  as  methods  of  dispersion,  are 
used  to  minimize  impacts  of  significant 
materials  on  storm  water.  For  mine  sites 
requiring  additional  sources  of  water  for 
processing  operations,  rainfall  events  as 
well  as  storm  water  runon  will  be 
managed  for  use  in  dust  suppression, 
processing,  and  washing  activities. 
Many  mine  sites  are  already  equipped 
with  sedimentation  ponds  and  other 
established  process  wastewater 
treatment  methods  in  order  to  meet 
efiluent  limitation  guidelines. 
Additional  storm  water  management 
practices  used  at  mineral  mining 
facihties  include:  discharge  diversions: 
drainage/storm  water  conveyances; 
runo^  dispersion:  sediment  control  and 
collection  practices;  vegetation/soil 
stabilization;  and  capping  contaminated 
sources. 


Nonmetallic  minerals  are  recovered 
using  four  basic  forms  of  extraction 
techniques:  open  pit,  open  face  or 
quarry  mining;  dredging;  solution 
mining;  and  underground  mining.  Each 
type  of  extraction  method  may  be 
followed  by  varying  methods  of 
beneficiation  and  processing.  Presented 
below  are  brief  descriptions  of  the 
industrial  activities,  significant 
materials,  and  materials  management 
practices  associated  with  these  four 
extraction  processes  and  associated 
beneficiation  activities.  Due  to 
similarities  in  mining  operations  for 
many  of  the  minerals  within  this  sector, 
industrial  activities,  significant 
materials,  and  materials  management 
practices  are  fairly  uniform  across  this 
sector.  Unique  practices  are  noted. 

a.  Open  pit,  open  face,  or  quarry 
mining.  Many  mineral  mining  and 
processing  industries  access  mineral 
deposits  using  open  pit,  open  face  or 
quarrying  extraction  techniques.  For 
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facilities  producing  dimension  stone, 
crushed  and  broken  stone,  constructioo 
and  industrial  sand  and  gravel,  clays,  as 
well  as  other  minerals  (borate, 
phosphate,  potash),  surface  mining  is 
generally  the  most  economical  form  of 
extraction. 

(1)  Industrial  activities.  Extraction 
activities  include  removal  of  overburden 
and  waste  rock  to  access  mineral 
deposits.  These  land-disturbing 
activities  generate  piles  of  topsoil  and 
other  overburden  as  well  as  waste  rock, 
which  are  tj^ically  stored  beside,  or 
within,  the  pit  or  quarry.  In  addition, 
land  disturbance,  blasting,  ooishing, 
and  materials  handling  activities  create 
large  amounts  of  dust  that  are  either 
dispersed  by  local  wind  patterns  or 
collected  in  air  pollution  control 
mechanisms.  At  closure,  overburden 
and  waste  rock  may  or  may  not  be  used 
to  reclaim  the  pit  or  quarry  depending 
on  Federal,  State  and  local 
requirements.  In  addition,  access  roads 
and  rail  spurs,  and  associated  loading 
and  unloading  areas,  are  found  onsite. 

Following  extraction,  the  mined 
materials  may  be  transferred  to  a  nearby 
benefidation/processing  facility  or  may 
be  beneficiated  within  the  pit  or  quarry. 
At  a  beneficiation/processing  facility, 
unfmished  materials  may  be  subjected 
to  dry  or  wet  processing  methods.  Dry 
forms  of  processing  include  crushing, 
grinding,  sawing,  and  splitting  of  the 
mined  material.  Wet  processing  may 
include  simple  washing,  flotation,  or 
heavy  media  separation. 

(2 J  Significant  materials.  Significant 
materials  generated  by  most  extraction 
activities  at  open  pit,  open  face,  and 
quarry  mines  include  overburden  piles, 
waste  rock  piles,  ore  and  subore  piles, 
and  materials  spilled  from  loading  and 
unloading  activities.  Other  exposed 
materials  that  can  be  generated  at  these 
types  of  operations  (as  well  as  other 
mineral  mines),  include:  Tailings  from 
flotation  and  other  separation  stages; 
soils  impacted  by  fugitive  dust 
emissions;  other  process  wastes  such  as 
clays  from  phosphate  mines;  settling 
ponds  that  receive  process  wastewaters; 
dredged  sediment  disposal  areas;  as 
well  as  raw  material  and  product 
storage.  Dust  and  particulate  matter 
collected  in  air  pollution  control 
mechanisms  may  also  be  disposed  of  in 
onsite  waste  piles. 

(3)  Materials  managemait  practices. 
Materials  management  practices  at  open 
pit  or  quarry  mining  facilities  are 
typically  designed  to  control  dust 
emissions  and  soil  erosion  from 
extraction  activities,  and  oSsite 
transport  of  significant  materials.  At 
many  facilities  structural  Best 
Management  Practices  (BMPs)  may  have 


already  been  implemented  to  manage 
process  wastewaters  subject  to  effluent 
limitation  guidelines.  Settling  ponds 
and  impoundments  are  commonly  used 
to  reduce  Total  Suspended  Solids  (TSS), 
Total  Dissolved  Solids  (TDS),  and  other 
contaminants  in  process  generated 
wastewaters.  These  controls  may  also  be 
used  to  manage  sionn  water  runo^  and 
runon  with  potentially  few  alterations  to 
onsite  drainage  83r8tems.  Some  facilities 
included  in  part  1  of  the  group 
applications  reported  the  use  of  storm 
water  diversions  to  divert  storm  water 
away  from  pits  and  quarries,  raw 
material  piles,  overlnirden,  and  waste 
rock  piles. 

Tailings  impoundments  are  used  to 
manage  tailings  generated  at  facilities 
engaged  in  flotation  or  heavy  media 
separation  operations.  These 
impoundments  are  used  to  manage 
beneficiation/processing  wastewaters 
generated  at  the  fedlity  and  may  also  be 
used  to  manage  storm  water  runoff. 

b.  Dredging.  Dredging  is  an  extraction 
method  used  to  access  nonmetallic 
mineral  deposits  located  in  quarries  or 
pits  (where  completely  or  partially 
below  the  water  table);  in  rivers;  or 
estuaries;  or  oHishore,  in  open  bays  or 
sounds.  For  these  tjrpes  of  operations, 
ore  is  recovered  using  scooping  devices 
and  suction  dredges.  Minerals 
commonly  excavated  by  dredging 
include  sand  and  gravel,  and  c&ldum 
carbonate. 

(1)  Industrial  activities.  The  industrial 
activities  at  dredging  fadlities  include 
excavation  of  ore  from  underwater 
deposits  (e.g.,  in  stream  beds  of 
peretmial  or  ephemeral  streams)  by 
dredges.  Processing  operations  may 
occur  on  the  dredge  barges  or  at 
adjacent  facilities.  On-board  processing 
activities  may  include:  Screening; 
crushing  of  oversized  material;  washing; 
sand  classification  with  hydraulic 
dassifying  tanks;  gravel  si2dng;  heavy 
media  separation;  and  product  loading/ 
unloading. 

Dredges  that  do  not  perform  on-board 
processing  operations  load  raw  material 
on  a  tow-barge  for  transport  to  a  land- 
based  processing  fadlity.  Processing  at 
land  fadUties  typically  includes 
washing  to  remove  day  and  other 
impurities;  screening;  sizing;  crushing; 
classifying;  and  heavy  media  separation. 

(2)  Significant  materials.  Significant 
materials  generated  at  dredging  fadlities 
include  ore  material  piles,  waste 
material  piles  of  oversized,  or  otherwise 
unusable  materials,  and  float  waste  from 
heavy  media  separation.  Qays  and 
undersized  fines  are  dredging  waste  by- 
products that  may  be  returned  to  the 
water  but  may  also  be  stored  in  piles. 
Sand  fines  from  gravel  crushing 


operations  that  cannot  be  sold,  are  a 
major  source  of  exposed  waste  material 
at  land-based  processing  fadlities  hi 
addition,  land-based  fadlities  may  also 
manege  dredged  sediments  removed 
from  onsite  settling  ponds.  Haul  roads, 
storage  piles,  on-land  waste  piles, 
processing  op>eratiQns,  and  loading/ 
unloading  operations  are  other  potential 
sources  of  storm  water  pollutants  at 
these  facilities. 

(3)  Materials  management  practices. 
Hydraubc  dredging  ofwrations  in  open 
pits  or  quarries,  or  land-based 
processing  fadbties,  use  settling  ponds 
for  the  removal  of  clay  particles,  fines, 
and  impurities  from  process 
wastewaters.  These  ponds  may  also  be 
used  to  manage  contaminated  storm 
water  runoff.  Water  from  the  settling 
ponds  or  basins  may  be  returned  to  the 
wet  pit  to  maintain  water  levels  in  the 
pit,  or  may  be  discharged  oSsite. 
Woriced  out  pits  may  also  be  used  to 
contain  solid  wastes  such  as  fines  and 
oversized  materials.  These  pits  are 
another  potential  source  of  storm  water 
contamination  in  the  event  of  heav^ 
predpitation  and  subsequent  overflow. 

Dredging  operations  in  open  waters 
typically  disdiarge  process  wastewater 
containing  fines  to  the  water  body 
without  treatment  under  the  operator's 
Clean  Water  Act  Section  404  permit. 

c.  Solution  mining.  Solution  mining 
extracts  minerals  from  hard  rock 
mineral  or  natural  brine  sources  by 
underground  injection  of  a  lixiviant  into 
the  ore  zone.  Minerals  are  recovered 
fiT>m  solution,  after  the  soluticui  is 
brought  to  the  sur&ce,  through 
evaporation  or  flotation.  Since  most 
solution  mining  extraction  activities 
occur  undergroimd  using  water  to 
extract  values,  the  potential  for  these 
mineral  deposits  to  be  exposed  to  storm 
watOT  is  minimal  However,  at  the 
sur&ce  of  solution  mining  operations, 
industrial  activities  and  significant 
materials,  such  as  haul  roads,  chemical 
storage  areas,  and  raw  material  piles,  are 
common  to  most  sites.  These  industrial 
activities  and  significant  materials  are 
all  susceptible  to  storm  water  exposure 
and  reqxiire  appropriate  storm  water 
management  controls. 

Descriptions  of  industrial  activities 
performed  by  eadi  t^^w  of  solution 
mining  are  provided  below.  Since  the 
mineral  deposits  are  not  exposed  to 
storm  water  for  this  type  of  mining, 
"industrial  activities"  describes  the  type 
of  extraction  method  used  to  obtain 
minerals,  not  activities  susceptible  to 
storm  water  exposure.  Stgnificant 
materials,  and  materials  management 
pradices  do  refer  to  those  materials 
exposed  to  storm  water,  and  to  the 
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subsequent  management  practices  used 
to  control  stonn  water. 

Some  of  the  minerals  extracted  using 
solution  mining  include:  potash;  soda; 
rock  salt;  borate  minerals;  chemical  and 
fertilizer  minerals  such  as  barite, 
fluorspar,  salines  from  lake  brines; 
lithium;  and  mineral  pigments.  Many  of 
these  minerals  may  also  be  recovered 
using  surface  and/or  luderground 
extraction  methods. 

(1)  Solution  mining— injection — (a) 
Industrial  activities— Rock  salt  and 
potash  minerals  may  be  recovered  by 
injecting  water  into  subsurface  deposits 
and  removing  minerals  in  solution. 
Water  is  injected  through  a  cased  pipe 
drilled  into  a  deposit.  Saturated  solution 
is  then  pumped  to  the  surface  for 
processing  or  storage.  Processing  may 
include  evaporation,  and/or  flotation  to 
separate  the  final  product. 

(b)  Significant  i7Jateria7s— Significant 
materials  at  an  injection  solution  mining 
site  may  include  product  storage  piles, 
chemical  storage  areas,  and  haul  roads. 
Very  little  extracted  solution  remains 
onsite.  since  it  is  often  re-injected  into 
the  formation. 

(c)  Materials  management  practices- 
Solution  mining  facilities  typically 
operate  in  arid  regions,  and  are  able  to 
use  solar  evaporation  ponds  to  recover 
minerals  from  solution.  Due  to  typically 
low  precipitation  and  high  evaporation 
rates  in  these  areas,  storm  water 
materials  management  practices  may 
not  be  prevalent 

(2)  Solution  mining— frasch  sulfur— 
(a)  Industrial  activities— Sulfur  is 
recovered  from  deposits  using  the 
Frasch  sulfur  process,  which  injects  hot, 
purified,  ^ter  into  the  subsurface  to 
melt  the  mineral.  Molten  sulfur  is 
pumped  directly  to  heated  tanks  at  the 
surface  to  maintain  a  saleable  product  in 
liquid  form, 

(b)  Significant  materials—Significant 
materials  generated  bom  Frasch  sulfur 
mining  include  elemental  sulfur,  scrap 
sulfur,  tank  bottoms,  water  treatment 
sludge,  bleedwater  produced  from  bleed 
wells  used  to  remove  excess  injection 
water,  and  drilling  wastes  such  as  muds, 
acidizing  fluids  and  well  workover 
fluids.  Since  molten  sulfur  product  is 
piped  directly  from  underground  to 
enclosed  storage  tanks  on  the  surface,  it 
is  not  exposed  to  storm  water. 

(c)  Materials  management  practices— 
Solid  wastes  such  as  elemental  and 
scrap  sulfur,  tank  bottoms,  and  water 
treatment  sludge  may  be  disposed  of  in 
onsite  piles.  Liqxiid  wastes  such  as 
bleedwater.  drilling  muds,  acidizing 
fluids  and  workover  fluids  are  typically 
disposed  of  in  reserve  pits  and/or 
workover  pits.  At  the  completion  of 
drilling,  pit  contents  may  be  dried  prior 
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to  being  covered  by  a  liner  and  buried. 
Accumulated  solids  bom  these  pits  may 
also  be  mixed  with  clay  for  use  as  an 
additive  in  drilling  muds. 

Rainfall  runoff  and  boiler  blowdown 
may  be  discharged  offsite  without 
treatment.  Other  waste  generated  at 
these  facilities  include  power  plant 
wastes  and  wastewatere,  wastewater 
fr^m  sealing  wells,  sanitary  wastes,  and 
miscellaneous  other  wastewatere 
collected  in  drips  and  drains. 

(3)  Solution  mining— evaporation — (a) 
Industrial  activities— Another  form  of 
solution  mining  uses  evaporation  and 
crystallization  of  saline  watere  to 
produce  minerals.  Potash,  soda,  borate, 
and  other  minerals,  are  produced  from 
naturally  occurring  fluids  such  as  sea 
water,  or  from  evaporite  mineral 
deposits  such  as  western  lake  brines. 
Brines  are  typically  pumped  bom 
beneath  the  crystallized  surface  of  a  lake 
and  processed  by  evaporation  and 
crystallization.  Recovered  salts  are 
washed,  dried  and  packaged  for 
shipment. 

(h)  Significant  materials/materials 
management  pracfices— Significant 
materials  associated  with  these  facilities 
include  raw  material  piles,  evaporation 
ponds,  and  residual  brines  consisting  of 
salts  and  end  liquors,  including  various 
added  process  wastewatere.  Residual 
brines  generated  may  be  left  in  solar 
evaporation  ponds  or  dissolved  and 
returned  to  the  lake  or  injection  wells. 

d.  Underground  mining.  Underground 
mining  techniques  are  used  to  access 
mineral  deposits  located  too  far 
underground  to  access  economically 
bom  the  surface.  Though  typically  a 
more  expensive  form  of  extraction, 
advantages  to  underground  mining 
operations  include  year-round 
operation,  less  noise  (applicable  to 
facilities  located  near  residential  areas), 
and  less  surface  land  disturbance.  While 
most  nonmetallic  minerals  are  extracted 
fiT)m  surface  operations,  some  minerals 
existing  in  bedded  or  other  sedimentary 
deposits  may  be  accessed  by 
underground  extraction  techniques. 
Potash,  salt.  soda,  and  borate  minerals, 
as  well  as  chemical  and  fertilizer 
minerals,  are  some  of  the  minerals 
extracted  using  this  mining  method. 
(J)  Industrial  activities/significant 
materials.  Industrial  activities  that  may 
be  associated  with  storm  water 
discharges  include:  Loading/unloading 
activities;  haul  roads;  products  and 
materials  storage;  waste  piles;  and 
processing  activities.  Exposed  materials 
associated  with  surface  beneficiation 
and  processing  facilities  at  underground 
mines  are  similar  to  those  associated 
with  open  pit.  open  face,  and  quarrying 
facilities. 


(2)  Materials  management  practices. 
Materials  management  practices  for 
significant  materials  at  the  sxirface  of 
underground  mining  facilities  are 
similar  to  those  materials  management 
practices  used  at  open  pit.  open  face, 
and  quarrying  operations. 

e.  Inactive  mine  sites.  Inactive  mineral 
mining  and  processing  operations  are 
those  where  industrial  activities  are  no 
longer  occurring.  When  active,  mineral 
extraction  could  have  occurred  from 
open  pits  or  open  face  mines,  solution 
mines,  dredging  operations,  or 
underground  mines.  These  sites  are 
included  in  this  section  because 
significant  materials  may  remain  onsite. 
These  materials,  if  exposed,  are 
potential  sources  of  storm  water 
pollutants.  Until  an  inactive  mineral 
mining  and  processing  facility  has  been 
reclaimed  under  applicable  State  or 
Federal  laws,  the  site  is  considered 
associated  with  an  "industrial  activity" 
and  is  subject  to  this  section.  Due  to  the 
seasonal  nature  of  this  industry,  many 
mine  sites  can  become  temporarily 
inactive  for  extended  periods. 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  with  Mineral  Mining  and 
Processing  Facilities 

Impacts  caused  by  storm  water 
discharges  fi^m  active  and  inactive 
mineral  mining  and  processing 
operations  will  vary.  Several  factore 
influence  to  what  extent  significant 
materials  bom  mineral  mining  and 
processing  operations  may  aff^ect  water 
quality.  Such  factors  include: 
geographic  location;  hydrogeology;  the 
type  of  mineral  extracted;  the 
mineralogy  of  the  extracted  resource 
and  the  surrounding  rock;  how  the 
mineral  was  extracted  (e.g.,  quarrying/ 
open  face,  dredging,  solution,  or 
underground  mining  operations);  the 
type  of  industrial  activities  occurring 
onsite  (e.g.,  extraction,  crushing, 
washing,  processing,  reclamation  etc.); 
the  size  of  the  operation;  and  type, 
duration,  and  intensity  of  precipitation 
events.  Each  of  these  and  other  factore 
will  interact  to  influence  the  quantity 
and  quality  of  storm  water  nmoff.  For 
example,  air  emissions  (i.e.,  settled 
dust)  may  be  a  significant  source  of 
pollutants  at  some  facilities  while 
materials  storage  is  a  primary  source  at 
othere.  In  addition,  sources  of  pollutants 
other  than  storm  water,  such  as  illicit 
connections.92  spills,  and  other 


« Illicit  connection*  an  contributions  of 
unpennitted  non-»torm  water  discharges  to  itonn 
iewers  from  any  of  a  number  of  »ourcei  including 
sanitary  sewers,  industrial  facilities,  commercial 
establishments,  or  residential  dwellings.  The 
probability  of  illicit  connections  at  mineral  mining 
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improperly  dumped  materials,  may 
increase  the  pollutant  loadings 
discharged  into  waters  of  the  United 
States. 

The  part  2  group  application  data 
requirements  did  not  identify  individual 
site  characteristics  which  may  be 
responsible  for  elevated  or  insignificant 
conventional  pollutant  loadings.  In 
addition,  the  poor  response  from 
sampling  facilities  did  not  allow  for  a 
subsector  analysis  of  the  sampling  data. 
Therefore,  the  only  option  available  to 
EPA  was  to  use  the  data  in  the 
aggregate. 

EPA  has  fouiKl  that  some  group 
organizers  submitting  part  2  sampling 
data  sampled  at  improper  locations,  did 
not  conduct  both  grab  and  flow- 
weighted  composite  samples,  or 
sampled  process  wastewater  discharges 
instead  of  storm  water  discharges. 
Information  in  the  part  2  submissions 
made  it  clear  that  many  facilities  have 
sampled  impoundments  of  commingled 
process  wastewater  and  storm  water. 
Therefore,  facilities  sampling  discharges 
from  process  wastewater  impoundments 
do  not  represent  offsite  stonn  water 
discharges.  It  is  important  to  note  that 
under  40  CFR  part  436  commingled 
process  wastewater  and  storm  water  is 
permitted  as  a  process  wastewater. 

Ahhough  many  of  the  part  2  data 
submittals  were  incomplete  and  did  not 
identify  the  sources  of  pollutants  as 
required  in  Form  2F,  EPA  has  identiBed 
the  storm  water  pollutants  and  sources 
resulting  from  various  mineral  mining 
and  processing  activities  in  Table  }-l. 
Table  J-1  identifies  total  suspended 
solids  (TSS),  total  dissolved  solids 
(TDS),  turbidity,  total  phosphorus,  and 
pH  as  the  parameters  of  concern  at 
mining  facilities: 

•  Total  Suspended  Solids  (TSS)  in 
storm  water  discharges  from  mineral 
mining  and  processing  facilities  will 
primarily  consist  of  inorganic  materials 
such  as  sand,  silt,  and  clay.  A  relatively 
minor  fraction  of  organic  TSS,  in  the 
form  of  oil  and  grease,  may  result  from 
contact  with  equipment.  Because 
suspended  solids  increase  the  turbidity 
of  water,  less  light  is  able  to  penetrate 
the  water,  reducing  photosynthetic 
activity  of  aquatic  vegetation.  Over  time, 
total  suspended  solids  settle  out  to  form 
deposits  that  may  be  detrimental  to 
stream  environments.  These  deposits 
may  destroy  fauna  that  breed  and  grow 
in  or  near  the  bottoms  of  streams  and 
serve  as  food  for  fish  and  other  aquatic 
life.  Tlie  deposits  can  also  blanket  and 
destroy  spawning  grounds  for  fish. 


and  processing  focitities  it  low  ytH  ft  fltUI  may  be 

applicable  at  some  operation*. 


Mining  facilities  typically  involve 
large  areas  of  land  denuded  of 
vegetation  and  direct  exp>osure  of 
significant  materials  to  precipitation. 
The  nature  of  active  and  temporarily 
inactive  mining  operations  will  always 
have  areas  of  the  site  susceptible  to  the 
offsite  transport  of  sediments. 

•  pH  represents  the  hydrogen-ion 
concentration  in  an  aqueous  solution,  h 
is  defined  as  the  negative  iogaritfam  of 
the  hydrogen-ion  concentration  in  a 
solution.  On  the  pH  scale  ranging  from 
zero  to  fourteen,  a  value  of  seven 
represents  neutral  conditions  in  wfaidi 
the  concentrations  of  hydrogen  and 
hydroxyl  ions  are  equal.  Values  of  pH 
less  than  seven  represent  acidic 
conditions;  values  greater  than  seven 
represent  basic  conditions.  pH  is  the 
most  commonly  limited  parameter  in 
effluent  limitation  guidelines  for  the 
mineral  mining  and  processing  category 
(40  CFR  Part  436).  See  Table  J-3.  Data 
submitted  for  part  2  of  the  application 
indicate  that  pH  varies  from  a  minimum 
of  2.7  to  a  high  of  10.0.  These  values  are 
outside  the  permitted  range  for 
wastewater  discharges  under  effluent 
limitation  guidelines.  However,  most 
samples  submitted  to  EPA  were  within 
the  6.0  to  9.0  range. 

Storm  water  discharges  with  pH 
values  markedly  di^erent  from  the  pH 
values  of  the  receiving  stream  are 
potentially  detrimental  to  the 
environment.  At  outfalls  and  prior  to 
complete  mixing  of  storm  water 
discharges  with  receiving  waters,  a  zcme 
of  sudden  pH  change  can  damage  or  kill 
biota  engulfed  in  the  zone  of  change. 

•  Total  Phosphorus  is  comprised  of 
dissolved  and  suspended  phosphorus. 
Phosphorus  occurs  in  natural  waters 
and  wastewaters  almost  exclusively  as 
phosphates.  Phosphates  are  found  in 
bottom  sediments  and  in  biological 
sludge.  Phosphorus  is  essential  to  the 
growth  of  organisms  and  may  be  the 
nutrient  that  limits  the  primary 
productivity  of  a  body  of  water.  In 
instances  where  phosphate  is  a  growth 
limiting  nutrient,  the  discharge  of  raw 
or  untreated  wastewater,  agricultural 
drainage,  or  certain  industrial  wastes  to 
that  water  may  stimulate  the  growth  of 
photosynthetic  aquatic  organisms  in 
nuisance  quantities. 

Total  phosphorus  is  a  pollutant  of 
concern  because  of  the  presence  of 
phosphate  mines  in  the  sector  and 
because  of  the  usage  of  fertilizer  to  assist 
revegetaticm  of  reclaimed  areas. 
Fertilizer  spread  on  recently  planted 
areas,  or  applied  in  too  lai^  of 
quantities,  is  susceptible  to  ofEsite 
transportation  via  storm  water 
discharges. 


•  Total  Dissolved  Solids  (TDS)  are  • 
gross  measure  of  the  amount  of  soluble 
pollutants  in  the  storm  «vater.  h  is  an 
important  parameter  in  drinking  water 
supplies  and  water  uaed  for  irrigation. 
Waters  containing  more  than  4X)00  mg/ 
L  of  total  salts  are  generally  considered 
unfit  for  human  consumption. 
Generally,  palatable  water  for  human 
consumption  should  not  exceed  500 
mg/L.  Water  with  a  total  dissohfed  solid 
content  greater  than  500  mg/L  has  httle 
or  no  value  for  irrigation.  Dissolved 
solids  are  found  in  significant  quantities 
in  rock  salt,  brine,  and  trona  operations. 
Monitoring  data  for  total  dissolved 
solids,  was  not  required  for  part  2  of  the 
group  application  process.  Visual 
observations  of  storm  water  will  help 
facility  operators  and  EPA  understand 
to  what  extent  TDS  arises  frt»m  storm 
water  discharges  from  mineral  mining 
and  processing  facilities. 

•  Biochemical  Oxygen  Demand 
(BOD^),  Chemical  Oxygen  Demand 
(COD),  Nitrat»t-Nitrite  Nitrogen,  and 
Total  KJeldahl  Nitrogen  (TKN)  are  not 
considered  to  be  pollutants  of  concern 
for  mineral  mining  and  processing 
facilities.  The  data  included  in  part  2  of 
the  application  and  E7A's  Mineral 
Mining  and  Processing  Development 
Document  do  not  support  continued 
chemical  monitoring  for  these 
pollutants.  Therefore,  storm  water 
monitoring  will  not  be  required  for 
BODv  COD,  Nitrate+Nitrite  Nitrogen  or 
TKN. 

•  Heavy  metals  are  not  a  concern  for 
this  industry,  based  on  the  data  received 
with  part  2  of  the  application,  EFA's 
Mineral  Mining  and  Processing 
Development  Document,  and  an 
understanding  of  the  processes.  Only 
one  facility  submitted  data  for  heavy 
metals.  The  metals  for  which  data  was 
submitted  include  copper,  lead,  zinc, 
and  cadmium.  Heavy  metals  were 
measured  to  be  less  than  10  mg/L.  All 
other  facilities  did  not  sample  because 
no  evidence  was  found  to  indicate  that 
heavy  metal  loadings  were  greater  than 
10  ppb. 

•  Oil  and  grease  sources  from  mineral 
mining  and  processing  facilities  nciude 
vehicle  maintenance  activities  a..d 
onsite  processing  equipment  end 
conveyors.  Water  impacted  by  oil  and 
grease  from  onsite  machinery  may 
exhibit  an  oxygen  demand.  Oil  and 
grease  emulsions  are  also  detrimental  to 
aquatic  organisms  and  inhabitants 
because:  (1)  Deposition  of  oil  and  grease 
in  bottom  Mdiments  can  serve  to  inhibit 
normal  benthic  growths,  impacting  the 
aquatic  food  chain;  (2)  oil  and  grease 
emulsion  may  destroy  algae  or  other 
plankton;  (3)  oU  and  grease  emulsicHis 
may  adhere  to  the  gills  of  fish  exerting 
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a  toxic  effect  to  fish;  and  (4)  water 
insoluble  components  damage  the 
plumage  and  coats  of  aquatic  animals 
and  fowls.  Floating  oil  may  reduce  the 
re-aeration  of  the  water  surface,  and  in 
conjunction  with  emulsified  oil.  may 
interfere  with  photosynthesis.  In 
addition  to  environmental  impacts,  oil 
and  grease  impact  the  aesthetic  qualities 
of  water  by  forming  unsightly  surface 
slicks  that  affisct  water  beaches  and 
shorelines. 

Monitoring  for  oil  and  grease  is  not 
necessary  for  mineral  mining  and 
processing  facilities.  The  data  submitted 
with  part  2  of  the  application  indicated 
a  range  of  minimum  and  maximum  oil 
and  grease  values  from  0.5  to  10.0  ma/ 
L. 

The  part  2  data  analyzed  by  EPA 
showed  large  variations  in  the  minimum 
and  maximum  values  for  each  of  the 
eight  conventional  pollutants 
monitored.  This  is  especially  true  for 
total  suspended  solids  where  grab 
sample  values  ranged  from  0  mg/L  to 


27.100  mg/L,  and  flow-weighted 
composite  sample  values  ranged  from  0 
mg/L  to  10.680  mg/L,  Group  application 
sampling  facilities  were  not  required  to 
monitor  for  TDS  and  turbidity. 
However,  EPA's  development  document 
for  the  mineral  mining  and  processing 
industry,  as  well  as  oAer  literature 
concerned  with  land-disturbing 
activities,  indicates  that  TDS  and 
turbidity  levels  increase  with  an 
increase  in  TSS  loadings. 

The  remaining  conventional 
pollutants  sampled  also  varied  in  their 
minimum  and  maximum  values. 
However,  the  values  were  typically  low. 
Table  J-2  indicates  the  minimum  and 
maximum  values,  means,  medians,  95th 
percentiles.  99th  pNercentiles,  and  the 
number  of  data  points  analyzed  for  each 
of  the  conventional  pollutants. 

Part  2  data  submissions  identify  the 
need  to  limit  offsite  discharge  of  TSS. 
EPA  believes  that  if  TSS  loadings  are 
reduced  there  will  also  be  a  reduction 
in  TDS  loadings  and  turbidity. 

Table  J-2.— Statistics  for  Conventional  Polllttants 

[mg/L,  except  as  noted] 


Therefore,  EPA  is  requiring  all 
permittees  to  consider  management 
practices  that  limit  the  contact  between 
storm  water  and  significant  materials 
and  to  control  the  offsite  discharge  of 
contaminated  storm  water. 

3.  Options  for  Controlling  Pollutants 

There  are  two  options  for  reducing 
pollutants  in  storm  water  discharges: 
end-of-pipe  treatment  and 
implementing  Best  Management 
Practices  to  prevent  and/or  eliminate 
pollution.  Discharges  from  mining 
operations  are  in  some  ways  dissimilar 
to  other  types  of  industrial  facilities. 
Mining  faciUties  are  often  in  remote 
locations  and  may  operate  only 
seasonally  or  intermittently,  yet  need 
year-round  controls  because  significant 
materials  remain  exposed  to 
precipitation  when  reclamation  is  not 
completed.  These  characteristics  make 
resource  intensive  end-of-pipe 
management  controls  less  desirable. 

IN  Storm  Water* 


Potutam 


Sample  typ« 


BOO,  

COO 

Nttrai»>Niirlie  Nnrogan 
Total  tqetdafU  NHrogen 

OH  and  Grsase 

pH(8.u.) 

Tow  Ptxwphotus  

Total  Suspended  Sows 


No.  o(samp<«8 


Grab 


55 
56 

50 
49 
60 
56 
46 
51 


Comp" 


51 
51 
45 
44 

^4/A 

N/A 
46 
50 


M«an 


Grab 


7.1 
568 

.96 
1.74 

1.1 
N/A 

.64 
1646 


Comp 


6.9 
66.2 

1.3 
2.41 

N/A 

N/A 

1.13 

1576 


MInliTHjfn 


Grab 


0 
0 
0 
0 
0 
2.7 
0.0 
0 


Comp 


0 

0 

0 

0 

N/A 

N/A 

0.0 

0 


Maximum 


Grab 


35.0 
404.0 
9.0 
10.0 
10.0 
10.0 
706 
27100 


Comp 


19.0 
537.0 
8.8 
49.0 
N/A 
N/A 
18.0 
13300 


Median 


Grab 


5.0 

33 

.65 

1.05 

0 
N/A 

.2 
181 


Comp 


5 
37 
.76 
.64 
N/A 
N/A 
.24 
296 


95m  percentile 


Grab 


24.0 
247.0 
3.0 
8.0 
5.5 
N/A 
4.7 
11120 


I "I  •~i       '°~l       """I  "I  Oj     Z7100|     13300  I         181  296       111 


Comp 


17.0 

185.0 

4.2 

6 

N/A 

N/A 

26 

10080 


99tti  percentile 


Grab 


35.0 

404.0 

9.0 

10.0 

10.0 

N/A 

7.1 

27100 


Comp 


190 

5370 

8.8 

49.0 

N/A 

N/A 

180 

13300 


A  comprehensive  storm  water 
management  program  for  a  given  plant 
may  include  controls  from  each  of  these 
categories.  Development  of 
comprehensive  control  strategies  should 
be  based  on  a  consideration  of  site  and 
facility  plant  characteristics. 

a.  End-of-pipe  treatment.  At  many 
mineral  mining  and  processing 
operations,  it  may  be  appropriate  to 
collect  and  treat  the  runoff  from  targeted 
areas  of  the  facility.  This  approach  was 
taken  with  12  industrial  categories 
within  the  mineral  mining  and 
processing  industry,  subject  to  national 
effluent  limitation  guidelines  for 
process  water.  Table  J-3  identifies  the 
effluent  limitation  guidelines  for 
process  water  and  for  the  mineral 
mining  and  processing  sector.  There  are 
several  areas  where  process  wastewater 
guidelines  influence  the  permitting 
strategy  for  storm  water  discharges: 

•  Whenever  storm  water  and  process 
wastewater  combine,  the  storm  water  is 
treated  as  process  wastewater 


•  To  meet  the  numeric  effluent 
limitation  for  process  water,  most,  if  not 
all,  facilities  must  collect  and 
temporarily  store  onsite  runoff  from 
targeted  areas  of  the  plant 

•  The  effluent  limitation  guidelines 
do  not  apply  to  discharges  whenever 
rainfall  events,  either  chronic  or 
catastrophic,  cause  an  overflow  of 
storage  devices  designed,  constructed, 
and  maintained  to  contain  a  10-year.  24- 
hour  storm 

•  Most  technology-based  treatment 
standards,  used  for  treating  process 
waters,  are  based  on  relatively  simple 
technologies  such  as  settling  of  solids, 
neutralization,  and  drum  filtration. 

End-of-pipe  treatments  are  effective 
means  to  control  process  wastewatere 
because  the  types  of  pollutants  and  the 
volume  of  water  to  be  treated  are 
known.  However,  storm  water 
discharges  frx)m  mineral  mining  and 
processing  facilities  can  be  numerous, 
intermittent,  and  of  various  volumes. 
Channelization  of  all  storm  water  that 


comes  into  contact  with  significant 
materials  into  a  single  treatment  facility, 
or  construction  of  numerous  treatment 
devices  for  each  discharge  is  too 
burdensome  for  the  regulated 
community.  Therefore,  EPA  believes 
that  the  most  appropriate  means  of 
storm  water  management  at  mineral 
mining  and  processing  facilities  are 
BMPs.  BMPs  allow  the  mine  site 
operator  to  choose  a  particular  BMP  that 
is  best  for  the  characteristics  of  a 
particular  site  and  to  control  parameters 
of  concern. 

b.  Best  management  practices.  EPA 
believes  that  the  most  effective  storm 
water  management  controls  for  limiting 
the  offsite  discharge  of  storm  water 
pollutants  from  mineral  mining  and 
processing  facilities  are  sourc» 
reduction  BMPs.  Source  reduction 
BMPs  are  methods  by  which  discharges 
of  contaminants  are  controlled  with 
little  or  no  required  maintenance. 
Examples  of  these  types  of  controls 
include  source  reduction  diversion 
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dikes,  vegetative  covers,  and  benns. 
Source  reduction  practices  are  typically 
(but  not  always)  low  in  cost  and 
relatively  easy  to  implement.  In  some 
instances,  more  resource  intensive 
treatment  BMPs,  including 
sedimentation  ponds,  may  be  necessary 
depending  upon  the  type  of  discharge, 
types  and  concentrations  of 
contaminants,  and  volume  of  flow. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geology/ 


hydrology  and  the  environmental 
setting  of  each  facihty,  and  volume  and 
type  of  discharge  generated.  Each 
facihty  will  be  unique  in  that  the 
source,  type,  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  fete  and 
transport  of  pollutants  in  these 
discharges  will  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 


storm  water  discharges  associated  with 
mining  activity. 

The  following  six  categories  describe 
best  management  practice  options  for 
reducing  pollutants  in  storm  water 
discharges  from  mineral  mining  and 
processing  operations: 

•  Discharge  Diversions. 

•  Drainage/Storm  Water  Conveyance 
Systems. 

•  Runoff  Dispersion. 

•  Sediment  Control  and  Collection. 

•  Vegetation/Soil  Stabilization. 

•  Capping  of  Contaminated  Sources. 


Table  J-3.— Mineral  Mining  and  Processing:  Effluent  Limitation  Guideunes 


SIC 
code 


Category 


Subcategory 


Effluent  guidelinas 


1411 
1422 


1423 
1429 

1442 


Oknenaion  Stone  

Crushed  an6  Broken  Umestorte 


N/A 


Crushed  and  Broken  Granite 

Crushed  and  Broken  Storw,  Not  Elsewhere 

Classified 
Construction  Sand  and  Gravel 


1446 


Industriai  Sand 


N/A 


N/A 


1455 
1459 


::; 


KaoOn  and  Bait  Clay 

Clay,  Ceramk:,  and  Refractory  Minerals, 
Not  Elsewhere  Classified. 


Potash,  Soda,  and  Borate  Minerals 
Phosphate  Rock 


Ban  Clay  Kao«n  

Bentonite,  Magneslte 

FeWspar,  Rre  Day,  Attapuigite  and 
MontmoviUonite,  Kyanite,  Shiale  and 
Convmon  Clay,  Apttta. 

Borax,  Potash,  Sodium  Sulfate  

Trona,  Rock  Salt 

N/A „ 


147^ 
1499 


Chemk^  and  Fertilizer  Mineral  Mining,  Not 
Elsewhere  Classified. 

Misceileneous  Nonmetallk:  Minerals,   Ex- 
cept Fuetf. 


Barite,    Fluorspar,    Salines 

Lakes,  Frasch  Sulfur. 
Mineral  Pigments,  Lithhjm  .... 
Graphite 


from    Brine, 


Reserved. 

For  faciMies  that  recycle  process  waste 

water  pH  6.0-9.0. 
Mkw  dewatering  dtecharges:  pH  6.0-^.0. 
In  no  case  shafl  a  pH  limitation  outside  the 

range  of  5.0-9.0  be  permitted. 


For  facilities  that  recycle  process  waste 
water  pH  6.0-9.0. 

Mine  dewaterir^  discharges:  pH  6.0-9.0. 

In  no  case  shaN  a  pH  Hmitatkxi  outside  tie 
rar>ge  of  5.0-9.0  be  pennitted. 

AM  operatk>ns  except  HF  flotatk)n: 

TSS  Not  to  exceed  45mg/L  maximum  for 
any  1  day;  average  over  30  days  not  to 
exceed  25  mg/L. 

pH    Within  range  6.0-9.0. 

For  faciiittes  using  HF  ftotatton:  TSS  Not 
to  exceed  0.046  mg/L  maximum  tor  any 
1  day;  average  over  30  days  not  to  ex- 
ceed 0.023  rr^. 

Total  Fkjortde— Maximum  for  1  day:  0.006 
mgA^  average  over  30  days:  0.003  rr\Q/\- 

pH    Within  rw>ge  6.0-9.0. 

Mine  dewatering  dtecharges: 

TSS  Maximum  for  1  day:  45  mg/L;  aver- 
age over  30  days:  25  nig/L. 

pH    Within  range  6.0-9.0. 

Reserved. 

No  Discharge. 

Reserved. 


No  Discharge. 

(Reserved. 

Existing  Sources. 

TSS  Iwlaximum  for  any  1  day:  60  mg/L; 
average  over  30  days:  30  mfj/L 

pH    Within  range  6.0-9.0. 

New  sources,  process  ger^erated 
wastevrater  and  mine  dewatering  dis- 
charges: 

TSS  Maximum  for  any  1  day:  60  mg/L; 
average  over  30  days:  30  mg/L. 

pH    Within  range  6.0-9.0. 

No  Discharge. 

Resen/ed. 

Process  waste  water  and  mine  drainage 

sub^  to  ELG: 
TSS    Maximum  for  any  1  day:  20  mgl; 

average  over  30  days:  10  rrtfi/L. 
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Table  J-3.— Mineral  Mining  and  Processing:  Effluent  Hmttatton  GmoELiNE&-CootJnued 


stc 

coda 


Categoty 


Subcategory 


Gypaun,  AaphaMc  Minafalt,  Asbestos  and, 
WoOaslonite,  Diatomlta.  Jada,  TrIpoU  (Dry 
Processes  Only). 

Qamet  Taic.  Steatite,  Soc^orw, 
PyrophyWte,  Mica  arxl  SerWte. 


Efduant  guidaanas 


Total  Fa 

Maximum  for  any  1  day:  2  mgl^  average 

over  30  days:  1  mg/L 
pH    Within  range  6.0-9.0 
No  discharge. 


Resaivad. 


Typical  land  disturbance  activities  at 
mineral  mining  and  processing  sites 
include  roads,  open  pits  and  quarries, 
topsoil,  overburden,  waste  rock,  subore, 
ore  and  product  piles;  materials  storage, 
mill  tailings,  ponds  and  piles,  as  well  as 
vehicle  maintenance  and  storage  areas. 
Because  mineral  mining  and  processing 
is  largely  a  land  disturtwnce  activity, 
BMPs  that  minimize  erosion  and 
sedimentation  will  be  most  effective  if 
installed  at  the  inception  of  operations 
and  maintained  throughout  active 
operations  and  reclamation  of  the  site. 
From  the  construction  of  access  and 
haul  roads  to  closure  and  reclamation 
activities,  implementation  of  BMPs  is 
often  essential  to  minimizing  long-term 
environmental  impacts  to  an  area. 

Part  1  group  application  data  indicate 
that  several  types  of  BMPs  have  been 
implemented  at  sampling  facilities. 
Commonly  used  BMPs  were  sediment 
control  and  collection  and  discharge 
diversion  devices.  However,  the  group 
application  process  did  not  require  a 
description  of  BMP  locations  and  did 
not  require  appbcants  to  describe  the 
number  of  identical  BMPs  implemented 
at  each  site.  As  a  result,  the 
effectiveness  of  BMPs  for  storm  water 
management,  at  these  fadUties  cannot 
be  evaluated. 

In  addition,  many  of  the  BMPs  listed 
by  facilities  may  have  been 
implemented  as  process  wastewater 
treatment  mechanisms  and  are  not 


exclusively  used  for  storm  water 
management.  For  instance,  43  percent  of 
the  sampling  subgroup  reported  using 
ponds  for  sediment  control  and 
collection.  Since  some  facilities 
classified  as  SIC  Code  14  are  subject  to 
process  water  effluent  limitation 
guidelines,  sedimentation  ponds  may 
have  been  implemented  to  meet  the 
limit. 

Because  BMPs  described  in  the  part  1 
data  are  limited,  EPA  is  providing  an 
overview  of  supplementary  BMPs  for 
use  at  mineral  mining  and  processing 
facilities.  However,  due  to  the  site- 
specific  natiire  of  facilities  within  this 
sector,  BMPs  cited  do  not  preclude  the 
use  of  other  viable  BMP  options.  Table 
^-4  summarizes  BMP  options  as  they 
apply  to  land  disturbance  activities  at 
mineral  mining  and  processing 
facilities.  Sources  of  BMP  information 
include:  "Sediment  and  Erosion 
Control:  An  Inventory  of  Current 
Practices— Draft,"  EPA,  April  20, 1990; 
"Storm  Water  Management  for 
Industrial  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices,"  EPA, 
September,  1992  (EPA  832-R-92-006): 
"Best  Management  Practices  for  Mining 
in  Idaho,"  Idaho  Department  of  Lands, 
November  1992;  and  "Erosion  & 
Sediment  Control  Handbook."  Goldman 
et  al..  McGraw-Hill  Book  Company. 
1986. 


•  Hau]  Roads  and  Access  Roads — 
Placement  of  haul  roads  or  access  roads 
should  occur  as  far  as  possible  from 
natural  drainage  areas,  lakes,  ponds, 
wetlands  or  floodplains  where  soil  will 
natiu-ally  be  less  stable  for  heavy  vehicle 
traffic  If  a  haul  road  must  be 
constructed  near  water,  as  little 
vegetation  as  possible  should  be 
removed  frtHn  between  the  road  and  the 
waterway,  as  vegetation  is  a  useful 
buffer  against  erosion  and  is  an  efficient 
sediment  collection  mechanism.  The 
width  and  grade  of  haul  or  access  roads 
should  be  minimal  and  should  be 
designed  to  match  natural  contours  of 
the  area.  Construction  of  haul  roads 
should  be  supplemented  by  BMPs  that 
divert  runoff  from  road  surfaces, 
minimize  erosion,  and  direct  flow  to 
appropriate  channels  for  discharge  to 
treatment  areas. 

•  Pits  or  Quarries — Excavation  of  a 
pit  or  quarry  must  be  accompanied  by 
BMPs  to  minimize  impacts  to  area 
surface  waters.  As  discussed  in 
construction  of  haul  roads,  as  little 
vegetation  as  possible  should  be 
removed  bom  these  areas  during 
excavation  activities  to  minimize 
exposed  soils.  In  addition,  stream 
channels  and  other  sources  of  water  that 
may  discharge  into  a  pit  or  quarry 
should  be  diverted  around  that  area  to 
prevent  contamination. 


Table  J-4.— Summary  of  Mine  Areas  and  Applicable  Best  Management  Practices 


Land-dMurt>ed 
area 


Haul  Roads  and 
Accass  Roads. 


Discharge  dK/er- 


Dikes,  CurtM, 
Barms. 


Conve' 


lyanca 
toms 


sy«- 


Channals,  Gut- 
ters, Culverts, 
Rolling  Dipe. 
Road  Sloping, 
Roadway  Water 
Deflectors. 


Runoff  dtepersion 


Check  Dams, 
Rock  Outlet 
Protectkxi. 
Level  Spread- 
ers, Stream  At- 
taratkxi.  Drop 
Structuree. 


Sedlmeni  control 
&ooilection 


Qabkona,  Riprap, 
Native  Rock 
Retaining  Wala, 
Straw  Bale  Bar- 
riers, Sadinrtent 
TrapaA^itch  Ba- 
sins, Vegetated 
Buffer  Strips. 


Vegetation 


Seedbig.  WWow 
Cutting  Est^ 
Hahment 


Containment 
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1       Table  J-4.— Summary  of  Mine  Areas  and  Applicable  Best  Management  Practices— Continued 

L«)d-disturt>ed 
area 

Discharge  dKrer- 
siona 

ConveyarKe  sys- 

Runoff  dispersion 

Sedhnent  yntroi 
A  cotocHon 

Vegetatton 

Containment 

Pita/Quarries  or 

Dikes,  Curbs. 
Barms. 

Charmeis,  Gutters 

Serrated  Sk)pe«. 
Benched 

Sedknent  Settlir>g 
Ponds,  Straw 

Seeding  

Plugging  and 

Grouting. 

lA 

Ktorgrourtd 

M 

mes. 

Slopea. 

Berie  Barrier, 

Contouring. 

SNtaltan  Benns. 

Stre«n  Alter- 

ation. 

W 

iturden, 
asta  Rockaryj 

Dikes,  Curbs, 
Berms. 

CharKiete,  Gutters 

Serrated  Skipes, 
Benched 

Plestta  Matting, 
Plastk:  Netting, 

Topsoiling,  Seed- 
bed Prepera- 

Capping. 

Raw  iMatertal 

Stapes, 

Erostan  Control 

tton.  Seeding. 

PI 

les. 

Conkxjrtng. 
Stream  Alter- 
aitan. 

Blwikets. 
Mutah-straw, 
Compacttan, 
Sedbnent/Set- 
tmg  Ponds.  Silt 
Fences,  Sitta- 
VonBemrts. 
Gabtans,  Riprap, 

Ret 

vnation  

Dikes,  Curbs, 

Charmels,  Gutters 

Check  Dams. 

Topsoiling,  Seed- 

Capping, Plugging 

BerTT^. 

Rock  Outlet 

and  Native 

bed  Prepara- 

and  Grouting. 

Protectkxi, 

Rock  Retaining 

ttan,  Seedkig, 

Level  Spread- 

Wans, 

Wiitaw  Cutting 

ers,  Serrated 

Btotechnical 

Establishnr>ent 

Stapes, 

Stabilization, 

Benched 

Straw  Bale  Bar- 

Stapes, 

riers,  Sediment 

Contouring, 

Tra(»^Catch  Ba- 

Drain Rekls, 

sins,  Vegetative 

Stream  Alter- 

Buffer  Strips, 

attan.  Drop 

Sm  Fences,  SO- 

Stnictures. 

tattan  Berms, 
Brush  Sediment 
Barriers. 

BMPs  can  be  used  to  control  total 
suspended  solids  levels  in  runoff  from 
unvegetated  areas.  These  can  include 
seditnentysettling  ponds,  check  dams, 
silt  fences,  and  straw  bale  barriers. 

•  Overburden.  Waste  Rock,  and  Raw 
Material  Pj7es— Overburden,  topsoil. 
and  waste  rock,  as  well  as  raw  material 
and  intermediate  and  final  product 
stockpiles  should  be  located  away  from 
surface  waters  and  other  sources  of 
water,  and  from  geologically  unstable 
areas.  If  this  is  not  practicable,  surface 
water  should  be  diverted  aroimd  the 
piles.  As  many  piles  as  possible  should 
be  revegetated  (even  if  only  on  a 
temporary  basis).  At  closure,  remaining 
imits  should  be  reclaimed. 

•  Reclamation  Activities — When  a 
mineral  deposit  is  depleted  and 
operations  cease,  a  mine  site  must  be 
reclaimed  according  to  appropriate  State 
or  Federal  standards.  Closure  activities 
typically  include  lestabilization  of  any 
disturbed  areas  such  as  access  or  haul 
roads,  pits  or  quarries,  sedimentation 
ponds  or  work-out  pits,  and  any 
remaining  waste  piles.  Overburden  and 
topsoil  stockpiles  may  be  used  to  fill  in 

a  pit  or  quarry  (where  practical). 
Recontouring  and  vegetation  should  be 
performed  to  stabilize  soils,  and  prevent 
erosion. 


Major  reclamation  activities  such  as 
recontouring  roads  and  filling  in  a  pit  or 
quarry  can  only  be  performed  after 
operations  have  ceased.  However, 
reclamation  activities  such  as 
stabilization  of  banks  and  reseeding  and 
revegetation  should  be  implementwi  in 
mined  out  portions,  or  inactive  areas  of 
a  site  as  active  mining  moves  to  new 
areas. 

EPA  recognizes  that  quarries  are 
frequently  converted  into  reservoirs  or 
recreational  areas,  after  the  mineral 
deposit  is  depleted.  However,  this  does 
not  preclude  the  reclamation  of 
disturbed  areas  above  the  quarry  rim. 

(1)  Discharge  diversions.  Discnarge 
diversions  provide  the  first  line  of 
defense  in  preventing  the  contamination 
of  discharges  and  the  subsequent 
contamination  of  receiving  waters  of  the 
United  States.  Discharge  diversions  are 
temporary  or  permanent  structures 
installed  to  divert  flow,  store  flow,  or 
limit  storm  water  nmon  and  runoff. 

These  diversion  practices  have  several 
objectives.  First,  diversion  structures 
can  be  designed  to  prevent  otherwise 
uncontaminated  (or  less  contaminated) 
water  from  crossing  disturbed  areas  or 
areas  containing  significant  amounts  of 
contaminated  materials,  where  contact 
may  occur  between  runon  and 
significant  materials.  These  source 


reduction  measures  may  be  particularly 
effective  for  mineral  mining  and 
processing  operations  to  prevent  runon 
of  uncontaminated  discharges  from 
contacting  exposed  materials  and/or 
reduce  the  flow  across  disturbed  areas, 
thereby  lessening  the  potential  for 
erosion.  Second,  diversion  structures 
can  be  used  to  collect  or  divert  waters 
for  later  treatment  if  necessary.  The 
usefulness  of  these  control  measures  are 
limited  by  such  factors  as  the  size  of  the 
area  to  be  controlled  and  the  type  and 
nature  of  materials  exposed  ana 
precipitation  events. 

Diversion  dikes,  curbs,  and  berms  are 
temporary  or  permanent  diversion 
structives  that  prevent  runoff  from 
passing  beyond  a  certain  point,  and 
divert  runoff  away  from  its  intended 
path.  Dikes,  curbs  or  berms  may  be  used 
to  surround  and  isolate  areas  of  concern 
at  mineral  mining  and  processing  sites, 
diverting  flow  around  piles  of 
overburden,  waste  rock,  and  storage 
areas,  to  minimize  discharge  contact 
with  contaminated  materials  and  to 
limit  discharges  of  contaminated  water 
bom  confined  areas. 

(2)  Drainage/storm  water  conveyance 
systems.  Drainage  or  storm  water 
conveyance  systems  can  provide  either 
a  temporary  or  a  permanent 
management  practice  which  functions 
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to  channel  water  away  ft'om  eroded  or 
unstabilized  areas,  convey  runoff 
without  causing  erosion,  and/or  carry 
discharges  to  more  stabilized  areas.  The 
use  of  drainage  systems  as  a  permanent 
measure  may  be  most  appropriate  in 
areas  with  extreme  slopes,  areas  subject 
td  high  velocity  runoff,  and  other  areas 
where  the  establishment  of  substantial 
vegetation  is  infeasible  or  impractical. 
For  instance,  several  BMPs  described 
below  may  be  useful  storm  water  and 
erosion  control  methods  applicable  to 
road  construction  and  maintenance 
activities. 

•  Channels  or  gutters — Channels  or 
gutters  collect  storm  water  runoff  and 
direct  its  flow.  Like  diversion  systems, 
channels  or  gutters  may  act  to  divert 
runoff  away  from  a  potential  source  of 
contamination,  but  may  also  be  used  to 
channel  runoff  to  a  collection  and/or 
treatment  area  including  settling  ponds, 
basins  or  work-out  pits. 

•  Open  top  box  culverts,  and 
^^■aterba^s — These  structures  are 
temporary  or  permanent  structures  that 
divert  water  from  a  roadway  surface. 
Open  top  box  culverts  may  be  used  on 
steeply  graded,  unpaved  roads  in  place 
of  pipe  culverts  to  divert  surface  runoff 
and  flow  from  inside  ditches  onto  the 
downhill  slope  of  a  road.  These 
structures  are  typically  made  of  wood 
and  should  periodically  be  monitored 
and  repaired  if  necessary. 

Waterbars  are  berms  built  by  a  dozer 
or  by  hand  to  a  one  to  two  foot  height. 
They  serve  to  extend  the  entire  width  of 
the  road,  with  a  downslope  angle 
between  30  and  40  percent.  Waterbars 
are  kept  open  at  a  discharge  end  to 
allow  water  to  flow  away  from  the  road 
and  require  little  maintenance.  These 
berms  may  be  used  as  temporary  or 
permanent  structures. 

•  Rolling  Dips  and  Road  Sloping— 
Rolling  dips  and  road  sloping  are 
permanent  water  diversion  techniques 
installed  using  natiu-al  contours  of  the 
land  during  road  construction.  These 
BMPs  prevent  water  accumulation  on 
road  surfaces  and  divert  surface  runoff 
toward  road  ditches  which  then  convey 
the  storm  water  to  ponds  or  other 
management  areas. 

•  Roadway  Surface  Water  Deflector— 
A  roadway  surface  water  deflecior  is 
another  technique  to  prevent 
accumulation  of  water  on  road  surfaces. 
The  structure  uses  a  conveyor  belt 
sandwiched  between  two  pieces  of 
treated  wood  and  placed  within  the 
road  to  deflect  wafer.  This  is  a  useful 
technique  for  steeply  graded,  unpaved 
roads. 

•  Cu/verts— Culverts  are  permanent 
surface  water  diversion  mechanisms 
used  to  convey  water  off  of.  or 


underneath  a  road.  Made  of  corrugated 
metal,  they  must  extend  across  the 
entire  width  of  the  road  and  beyond  the 
fill  slope.  Additional  erosion  control 
mechanisms  may  need  to  be  installed  at 
the  discharge  end  of  the  culvert. 
(3)  Runoff  dispersion.  Drainage 
systems  are  most  effective  when  used  in 
conjunction  with  ruiioff  dispersion 
devices  designed  to  slow  the  flow  of 
water  discharged  from  a  site.  These 
devices  also  aid  stonn  water  inBltration 
into  the  soil  and  flow  attenuation.  Some 
examples  of  velocity  dissipation  devices 
include  check  dams,  rock  outlet 
protection,  level  spreaders,  and  serrated 
and  benched  slopes. 

•  C/iecJ:  Dams— Check  dams  are 
small  temporary  dams  constructed 
across  swales  or  drainage  ditches  to 
reduce  the  velocity  of  runoff  flows 
thereby  reducing  erosion  and  failure  of 
the  swale  or  ditch.  This  slowing  reduces 
erosion  and  gullying  in  the  channel  and 
allows  sediments  to  settle. 

Check  dams  may  be  installed  in  small 
temporary  or  permanent  channels  where 
vegetation  of  the  channel  lining  is  not 
feasible  and  where  there  is  danger  of 
erosion.  These  may  be  areas  where 
installation  of  nonerosive  liners  are  not 
cost  effective. 

Check  dams  diminish  the  need  for 
more  stringent  erosion  control  practices 
in  the  drainage  ditch  since  they 
decrease  runoff  velocity.  When 
constructing  check  dams,  the  use  of 
overburden  or  waste  rock  should  be 
avoided  where  there  is  the  potential  for 
contamination. 

•  Rock  Outlet  Protection— Rock 
protection  placed  at  the  outlet  end  of 
culverts,  channels,  or  ditches  reduces 
the  depth,  velocity,  and  destructive 
energy  of  water  such  that  the  flow  will 
not  erode  the  downstream  reach.  The 
use  of  some  materials  (e.g.,  mine  waste 
rock  or  ore)  should  be  avoided  where 
contamination  may  occur.  As  with 
check  dams,  rock  outlet  protection  may 
also  be  used  as  a  source  reduction 
treatment  mechanism  by  using  rocks 
containing  limestone  or  other  alkaline 
materials  to  neutralize  acidic 
discharges. 

•  Level  Spreaders — Level  spreaders 
are  outlets  for  dikes  and  diversions 
consisting  of  an  excavated  depression 
constructed  at  zero  grade  across  a  slope. 
Level  spreaders  diffuse  storm  water 
point  sources  and  release  it  onto  areas 
stabilized  by  existing  vegetation. 

•  Serrated  Slopes  and  Benched 
Slopes — ^These  runoff  dispersion 
methods  break  up  flow  of  runoff  from  a 
slope,  decreasing  its  ability  to  erode. 
Serrated  and  benched  slopes  provide 
flat  areas  that  allow  water  to  infiltrate, 
and  space  for  vegetation  to  grow  and 


reinforce  soils.  Serrated  slopes  are 
equipped  with  small  steps,  6t)m  one  to 
two  feet  of  horizontal  surface  exposed 
on  each  step.  Benched  slopes  have 
larger  steps  with  vertical  cuts  between 
two  and  four  feet  high. 

•  Con  fouring-— Surface  contouring  is 
the  establishment  of  a  rough  soil  surface 
amenable  to  revegetation  through 
creating  horizontal  grooves, 
depressions,  or  steps  that  run  with  the 
contour  of  the  land.  Slopes  may  also  be 
left  in  a  roughened  condition  to  reduce 
discharge  flow  and  promote  infiltration. 
Surface  roughening  aids  in  the 
establishment  of  vegetative  cover  by 
reducing  runoff  velocity  and  giving  seed 
an  opportunity  to  take  hold  and  grow. 

This  technique  is  appropriate  for  all 
slopes  steeper  than  3:1  in  order  to  . 
facilitate  stabilization  of  the  slope  and 
promote  the  growth  of  a  vegetative 
cover.  Once  areas  have  been  contoured, 
they  should  be  seeded  as  quickly  as 
possible. 

•  Drain  Fields — Drain  fields  are  used 
to  prevent  the  accumulation  of  water 
and/or  ground  water  at  a  site  by 
diverting  infiltrating  sources  through 
gravity  flow  or  pumping.  Typically 
filled  with  porous,  permeable  materials 
such  as  graded  rock,  or  perforated  pipe, 
and  lined  with  geotextiie  fabric,  these 
mechanisms  are  useful  underneath 
significant  materials,  reducing  the 
amount  of  water  that  ultimately  comes 
into  contact  with  significant  materials. 

•  Stream  Alteration — Altering  or 
channelizing  the  path  of  a  stream  to 
bypass  all  or  some  disturbed  areas  on  a 
site,  allows  additional  mining  activities 
and  avoids  contamination  of  stream 
water  by  disturbed  lands.  This  practice 
is  complicated,  however,  by  the  need  to 
restore  the  channel  when  mining 
operations  end. 

•  Drop  Structures — Drop  structures 
are  large  angular  rocks  placed  in  a  V- 
shaped  pattern  to  slow  the  velocity  of 
storm  water  runoff.  These  structures  are 
typically  reinforced  by  logs  or  large 
rocks  imbedded  in  the  streambanks. 

(4)  Sediment  control  and  collection. 
Sediment  control  and  collection  limits 
movement  and  retains  sediments  fix)m 
being  transported  offsite.  Several 
structural  collection  devices  have  been 
developed  to  remove  sediment  from 
runoff  before  it  leaves  the  site.  Several 
methods  of  removing  sediment  from  site 
runoff  involve  diversion  mechanisms 
previously  discussed,  supplemented  by 
a  trapping  or  storage  device.  Structural 
practices  typically  involve  filtering 
diffuse  storm  water  flo  vs  through 
temporary  structures  such  as  straw  bale 
dikes,  silt  fences,  brxish  barriers  or 
vegetated  areas. 
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Structural  practices  are  typically  low 
in  cost.  However,  structural  practices 
requii*  periodic  removal  of  eedimait  to 
remain  functional.  As  such,  they  serve 
as  more  active-type  practices  which  may 
not  be  appropriate  for  permanent  use  at 
inactive  mines.  However,  these 
practices  may  be  effiectively  used  as 
temporary  measures  during  active 
operation  and/or  prior  to  the  final 
implementation  of  permanent  measures. 

a.  Temporary  Treatments. 

•  Plastic  Matting.  Plastic  Netting,  and 
Erosion  Control  Blankets— Thaae  BMPs 
are  used  to  protect  bare  soils  and  control 
dust  and  erosion.  Mats  and  blaiikets 
help  to  promote  vegetative  growth  by 
maintaining  moisture  and  heat  within 
the  soil.  Plastic  matting  and  netting 
improve  slope  stabilization  and  may  be 
used  as  a  permanent  treatment  to 
encourage  grass  growth.  Plastic  netting 
is  a  more  efifective  material  to  use  while 
promoting  growth  of  vegetation  as  it 
permits  sunlight  to  penetrate  through  to 
the  soils.  Erosion  control  blankets  also 
stabilize  slopes  and  control  erosion. 
These  blankets  may  be  made  of  jute  or 
plastic  netting  which  are  more 
expensive  than  straw. 

•  Mulch-straw  or  Wood  Chips — 
Mulches  and  wood  chips  are  useful 
temporary  covera  for  bare  or  seeded 
soils  with  an  erosion  control 
effectiveness  rating  of  75  to  98 
percent.83  Like  matting,  mulch-straw  or 
wood  chips  help  soils  retain  moisture 
and  warmth  to  promote  vegetative 
growth.  Used  on  slopes  and/or  in 
combination  with  nylon  netting,  these 
materials  may  prevent  erosion  by  wind 
and  water.  Over  time,  however,  the 
mulch  cover  will  decrease  in 
effectiveness. 

•  Compaction — Soil  compaction 
using  a  roller  or  other  heavy  equipment 
increases  soil  "strength"  by  increasing 
its  density.  More  dense  soil  is  less  prone 
to  erosion  and  long-term  soil  settlement. 
The  surface  of  compacted  soils  should 
be  roughed  and  seeded  or  vegetated  to 
increase  its  durability. 

(b)  Permanent  Treatments. 

•  Sediment/Settling  Ponds— 
Sediment  ponds  function  as  sediment 
traps  by  containing  runoff  for  long 
periods  of  time,  allowing  suspended 
solids  to  settle.  These  structures  can 
achieve  a  high  removal  rate  of  sediment 
for  both  process  wastewater  and  storm 
water  discharges.  Sediment/settling 
ponds  are  easily  constructed  and  require 
minimal  maintenance.  Their  flexibility 
to  treat  both  process  wastewater  and 
storrawater  makes  the  use  of  ponds  a 
desirable  treatment  for  discharges  from 


mineral  mining  and  processing 
facilities.  Of  course,  site  characteristics 
must  be  such  that  some  or  all  discbarges 
can  be  practically  channeled  to  a 
centralized  area  for  treatment.  Where 
this  is  not  {^ctical,  the  cost  of 
constructing  multiple  sediment  ponds 
may  become  pn^bltive  In  addition, 
pmiodic  dredging  may  be  required  in 
order  to  maintain  the  capacity  of  these 
ponds. 

Discharge  ponds  may  also  be  designed 
to  act  as  surge  ponds  which  are 
designed  to  contain  sttmn  suirges  and 
then  completely  drain  in  about  24  to  40 
hoiu^,  and  remain  dry  during  tintes  of 
no  rainfall.  They  can  provide  pollutant 
removal  efficiencies  that  are  similar  to 
those  of  detention  ponds.**  Storm  surge 

Eonds  are  typically  designed  to  provide 
oth  water  quality  aitd  water  quantity 
(flood  control)  benefils.»5 

•  Gabions,  Riprap,  and  Native  Rock 
Retaining  Walls— Ttiese  BMPs  are  all 
forms  of  slope  stabilization.  Gabions 
consist  of  rtx:ks  (riprap)  contained  by 
rectangular  wire  boxes  or  baskets  for  use 
as  permanent  erosion  control  structures. 
Riprap  consists  of  loose  rocks  placed 
along  embankments  to  prevent  erosion. 
Native  rock  retaining  walls  are  another 
form  of  slope  stabilization,  with  walls 
up  to  five  feet  in  height,  constructed 
from  native  rock  to  reinforce  a  steep 
slope. 

•  Biotechnical  Stabilization — 
Biotechnical  stabiUzation  uses  live 
brush  imbedded  in  the  soils  of  a  steep 
slope  to  prevent  erosion.  This  method 
relies  on  the  premise  that  the  imbedded 
vegetation  will  eventually  root  and  help 
stabilize  the  slope. 

•  StrawBa/efiamer— Straw  bales 
may  be  used  as  temporary  berms, 
barriers,  or  diversions;  capturing 
sediments,  filtering  runoff.  When 
installed  and  maintained  properly,  these 
barriers  remove  approximate^  67 
percent  of  the  sediment  load.**  These 
barriers  are  applicable  across  small 
swales,  in  ditches,  and  at  the  toe  of  bare 
slopes  where  there  is  a  temporary  large 
volume  of  sediment  laden  runoff. 

•  Sediment  Traps  or  Catch  Basins— 
TTiese  temporary  or  permanent 
structures  are  useful  for  catching  and 
storing  sediment  laden  storm  water 
runoff  and  are  particularly  useful  during 
construction  activities  to  contain  runoff. 
The  effectiveness  of  these  BMPs  is  better 
in  smaller  drainage  basin  areas. 
Sediment  traps  are  less  than  50  percent 


effisctive  in  removing  sediment  from 
storm  water  runoff.*' 

•  Vegetated  Buffer  Strips— 1\te 
installation  of  vegetated  buffer  strips 
will  reduce  runoff  and  prevent  erosim 
at  a  removal  efficiency  rate  of  7S  to  99 
percent  depending  upon  the  ground 
cover.M  In  addition,  vegetated  buffer 
strips  catch  and  settle  sediment 
contained  in  the  storm  water  runoff 
prior  to  readiing  receiWng  watera. 

•  Sih  Fence/Fiher  Fence— A  low 
fence  made  of  filter  fabric,  ¥nn  and 
steel  posts,  should  be  used  on  small 
ephemeral  drainage  areas  where  storm 
water  collects  or  leaves  a  mine  site.  Sih 
fences  remove  97  percent  of  the 
sediment  load  and  are  easier  to  maintain 
and  remove  without  creating  lasting 
impacts  to  the  environment.*  Silt  and 
filter  fences  need  to  be  inspected 
periodically  and  may  not  be  as  effective 
as  straw  bales,  since  fabric  may  become 
clogged  with  fine  particles  preventing 
water  flow. 

Sih  fences  may  have  limited 
applicability  for  large  areas.  They  are 
most  effiective  for  xise  in  a  small 
drainage  areas.  These  fences  may  also  be 
used  in  conjunction  with  nonstructural 
practices  to  maintain  the  integrity  of  soil 
prior  to  the  estabhshment  of  vegetation. 

•  Sikation  Berms — Siltation  berms 
are  typically  placed  on  the  downslope 
side  of  a  disturbed  area  to  act  as  an 
impermeable  barrier  for  the  capture  and 
retention  of  sediments  in  surfece  water 
runoff.  Plastic  sheeting  is  typically  used 
to  cover  the  berm.  The  berm  and  the 
plastic  sheeting  may  require  periodic 
maintenance  and  repair. 

•  Brush  Sediment  Barriers— Brush 
barriers  are  temporary  sediment  barriers 
composed  of  treia  limbs,  weeds,  vines, 
root  mat.  soil,  rock  and  other  cleared 
materials  placed  at  the  toe  of  a  slope.  A 
brush  barrier  is  effective  only  for  small 
drainage  areas,  usually  less  than  V*  acre, 
where  the  slope  is  minimal. 

Brush  barriers  do  not  function  as 
permanent  barriers  since  over  time  the 
barrier  itself  will  degrade.  This  BMP  is 
most  effective  when  located  at  the  toe  of 
a  slope  of  an  area  in  which -.vegetation 
is  being  grown  or  during  temporary 
operations.  The  brush  barriera  remove 
any  excessive  sediment  generated  by 
erosion  prior  to  the  establishment  of 
vegetation. 

(5)  Vegetation  Practices  Vegetation 
practices  involve  estaMishing  a 
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sustainable  ground  cover  by  permanent 
seeding,  mulching,  sodding,  and  other 
such  practices.  A  vegetative  cover 
reduces  the  potential  for  erosion  of  a 
site  by:  absorbing  the  kinetic  energy  of 
raindrops  which  would  otherwise 
impact  soil;  intercepting  water  so  it  can 
infiltrate  into  the  ground  instead  of 
running  off  and  carrying  contaminated 
discharges;  and  by  slowing  the  velocity 
of  runoff  to  promote  onsite  deposition  of 
sediment.  Vegetative  controls  are  often 
the  most  important  measures  taken  to 
prevent  offsite  sediment  movement  and 
can  provide  a  six-fold  reduction  in  the 
discharge  of  suspended  sediment 
levels. '«>  Permanent  seeding  has  been 
found  to  be  99  percent  effective  in 
controlling  erosion  for  disturbed  land 
areas. '01  Many  States  require  that 
topsoil  be  segregated  from  other 
overburden  for  use  during  reclamation. 
While  stored,  topsoil  stockpiles  should 
be  vegetated.  This  temporary  form  of 
vegetation  can  often  be  used  for  other 
piles  of  stored  materials  and  for 
intermittent/seasonal  operations. 

Typically,  the  costs  of  vegetative 
controls  are  low  relative  to  other 
discharge  mitigation  practices.  Given 
the  Umited  capacity  to  accept  lai^e 
volumes  of  runoff  and  potential  erosion 
problems  associated  with  large 
concentrated  flows,  vegetative  controls 
should  typically  be  used  in  combination 
with  other  management  practices.  These 
measures  have  been  documented  as 
particularly  appropriate  for  mining 
sites. 

•  Topsoiling,  Seedbed  Preparation— 
The  addition  of  a  layer  of  topsoil  or 
plant  growth  material  provides  an 
improved  soil  medium  for  plant  growth. 
Seedbed  preparation  may  include  the 
addition  of  topsoil  ingredients  to  be 
mixed  in  with  soils  used  for  seedbed 
preparation.  Ripping,  dicing,  and 
mixing  soils  promotes  weed  control  and 
aerates  the  soil,  encouraging  seedUng 
grovrth. 

•  Broadcast  Seeding  and  Drill 
Seeding — Seeding  and  vegetative 
planting  are  methods  used  to  revegetate 
an  area.  Broadcast  seeding  spreads  seeds 
uniformly,  by  hand  or  machine,  to  steep 
sloped  or  rocky  areas,  flat  surfaces,  and 
areas  with  limited  access.  Drill  seeding 
is  performed  using  a  rangeland  drill 
seeder  and  may  not  be  used  on  rocky 
surfaces.  Drill  seeding  is  more  suitably 
performed  on  flat,  nonrocky  surfaces, 


loo  ■•Performance  of  Current  Sediment  Control 
Measures  at  Maryland  Con»truction  Sites,"  January 
1990,  Metropolitan  Washington  Council  of 
Govemmenls,  page  X. 

•0"  "Sediment  and  Erosion  Control:  An  Inventory 
of  Current  Practices— Draft."  EPA.  April  20. 1990, 
pageIV-4. 


where  the  machine  can  insert  seeds  into 
the  soil. 

•  Willow  Cutting  Establishment— 
Willow  cutting  establishment  describes 
a  method  of  soil  stabilization  useful  for 
stream  banks  and  other  areas  located 
adjacent  to  water.  Similar  to 
biotechnical  stabilization,  willow 
cuttings  are  used  to  promote  growth  in 
an  area  needing  stabilization.  Willow 
cuttings  are  typically  used  to  reinforce 
a  streambank  or  other  moist  area. 
Willow  cuttings  reauire  a  great  deal  of 
moisture  and  must  be  planted  in  areas 
that  remain  moist  for  long  periods  in 
order  to  take  hold  and  grow. 

6.  Capping.  In  some  cases,  the 
elimination  of  a  pollution  source 
through  capping  contaminant  sources    4 
may  be  the  most  cost  effective  control 
measiire  for  discharges  from  inactive 
mineral  mining  and  processing 
operations.  Depending  on  the  type  of 
management  practices  chosen,  the  cost 
to  eliminate  the  pollutant  source  may  be 
very  high.  Once  completed,  however, 
maintenance  costs  will  range  from  low 
to  nonexistent. 

Capping  or  seaUng  of  waste  materials 
is  designed  to  prevent  infiltration,  as 
well  as  to  limit  contact  between 
discharges  and  potential  sources  of 
contamination.  Ultimately,  capping 
should  reduce  or  eliminate  the 
contaminants  in  discharges.  In  addition, 
by  reducing  infiltration,  the  potential  for 
seepage  and  leachate  generation  may 
also  be  lessened. 

The  use  of  this  practice  depends  on 
the  level  of  control  desired,  the 
materials  available,  and  cost 
considerations.  Many  common  liners 
may  be  effective  including  common  soil, 
clay,  and/or  synthetic  liners.  Generally, 
soil  liners  will  provide  appreciable 
control  for  the  lowest  cost.  Synthetic  or 
clay  liners  may  be  appropriate  to  cover 
materials  known  to  have  a  significant 
potential  to  impact  water  quality. 

4.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

Specific  requirements  for  a  pollution 
prevention  plan  for  mineral  mining  and 
processing  faciUties  are  described 
below.  These  requirements  must  be 
implemented  in  addition  to  the  baseline 
poUution  prevention  plan  provisions 
discussed  previously. 

Under  the  description  of  potential 
pollution  services,  each  storm  water 
pollution  prevention  plan  must  describe 
activities,  materials,  and  physical 
features  of  the  faciUty  that  may 
contribute  to  storm  water  runoff  or, 
during  periods  of  dry  weather,  result  in 
dry  weather  flows  and  mine  pumpout. 
This  assessment  of  storm  water 
poUution  will  support  subsequent 


efforts  to  identify  and  set  priorities  for 
necessary  changes  in  materials, 
materials  management  practices,  or  site 
features,  as  well  as  aid  in  the  selection 
of  appropriate  structural  and 
nonstructural  control  techniques.  Plans 
must  describe  the  following  elements: 

The  plan  must  contain  a  map  of  the 
site  that  shows  the  pattern  of  storm 
water  drainage,  structural  features  that 
control  pollutants  in  storm  water 
runoff  >o»  and  process  wastewater 
discharges,  surface  water  bodies 
(including  wetlands),  places  where 
significant  materials  103  are  exposed  to 
rainfall  and  runoff,  and  locations  of 
major  spills  and  leaks  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
» today's  proposed  permit.  The  map  also 
must  show  areas  where  the  following 
activities  take  place:  fueling,  vehicle 
and  equipment  maintenance  and/or 
cleaning,  loading  and  unloading, 
material  storage  (including  tanks  or 
other  vessels  used  for  liquid  or  waste 
storage),  material  processing,  and  waste 
disposal,  haul  roads,  access  roads,  and 
rail  spurs.  In  addition,  the  site  map 
must  also  identify  monitoring  locations. 

Facility  operators  are  required  to 
carefully  conduct  an  inspection  of  the 
site  and  related  records  to  identify 
significant  materials  that  are  or  may  be 
exposed  to  storm  water.  The  inventory 
must  address  materials  that  within  3 
years  prior  to  the  effective  date  of 
today's  proposed  permit  have  been 
handled,  stored,  processed,  treated,  or 
disposed  of  in  a  manner  to  allow 
exposure  to  storm  water.  Findings  of  the 
inventory  must  be  dociunented  in  detail 
in  the  pollution  prevention  plan.  At  a 
minimum,  the  plan  must  describe  the 
method  and  location  of  onsite  storage  or 
disposal;  practices  used  to  minimize 
contact  of  materials  with  rainfall  and 
runoff;  existing  structural  and 
nonstructural  controls  that  reduce 
pollutants  in  storm  water  runoff; 
existing  structural  controls  that  limit 
process  wastewater  discharges;  and  any 
treatment  the  nmoff  receives  before  it  is 


102  Nonstructtiral  features  such  as  grass  swales 
and  vegetative  buffer  strips  also  should  b«  shown. 

•"Significant  materials  include,  "*  •  *  but  (are) 
not  limited  to:  Raw  materials,  fuals,  materials  such 
as  solvents,  detergents,  and  plastic  pellets:  finished 
materials  such  as  metallic  products;  •  •  • 
hazardous  substances  designated  under  section 
101(14)  of  CERCLA:  any  chamical  bKilities  required 
to  report  pursuant  to  section  313  of  title  m  of 
SARA;  (grtilizers;  pesticides;  and  waste  products 
such  as  ashes,  slag,  and  sludge  that  have  the 
potential  to  be  released  with  storm  water 
discharge."  (40CFR  122.26(b)(12))  Significant 
materials  commonly  found  at  mining  (acilitiaa 
Include:  Overburden;  raw  materials:  waste  rock 
piles,  tailings:  petroleum  based  prt>ductK  solvents 
and  detergents;  and  manubctuted  products,  waste 
materials  or  by-products  used  or  created  by  the 
facility. 
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discharged  to  surface  waters  or  a 
separate  storm  aevirer  system.  The 
dasciiption  must  be  updated  whesever 
there  is  a  significant  cnange  in  the  t3rpes 
or  amounts  of  materials,  or  material 
management  practices,  that  may  afiect 
the  exposure  of  materials  to  storm 
water. 

The  description  of  potential  pollution 
sources  culminates  in  a  narrative 
assessment  of  the  risk  potential  that 
those  sources  of  pollution  pose  to  storm 
water  quality.  This  assessment  should 
clearly  point  to  activities,  materials,  and 
physical  fiaatures  of  the  bdlity  that  have 
a  reasonable  potential  to  contribute 
significant  amounts  of  pollutants  to 
storm  water.  Any  such  activities, 
materials,  or  featiires  must  be  addressed 
by  the  measiires  and  controls 
subsequently  described  in  the  plan.  In 
conducting  the  assessment,  the  facility 
operator  must  consider  the  following 
activities:  Loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  processing  activities;  significant 
dust  or  particiilate  gowrating  processes; 
and  onsile  waste  disposal  practices.  The 
assessment  must  list  any  significant 
pollution  sources  at  the  site  and  identify 
the  poUutant  parameter  or  parameters 
(i.e.,  total  suspended  solids,  total 
dissolved  soUds,  etc)  associated  with 
each  source. 

Under  the  measures  and  controls 
section  of  the  pollution  prevention  plan, 
the  permittee  must  evaluate,  select,  and 
describe  the  pollution  prevention 
measures,  best  management  practices 
(BMPs),  and  other  controls  that  vtrlll  be 
implemented  at  the  fadhty.  The 
permittee  must  assess  the  applicability 
of  the  follovring  BMPs  for  their  site: 
discharge  diversions,  drainage/storm 
water  ccHiveyance  systems,  runoff 
dispersions,  sediment  control  and 
collection  mechanisms,  vegetation/soil 
stabilization,  and  capping  of 
contaminated  sources.  In  addition, 
BMPs  include  processes,  procedures, 
schedules  of  activities,  prohibitions  on 
practices,  and  other  management 
practices  that  prevent  or  reduce  the 
discharge  of  pollutants  in  storm  water 
runo£f. 

The  pollution  prevention  plan  must 
discuss  the  reasons  each  selected 
control  or  practice  is  appropriate  for  the 
facility  and  how  each  will  address  the 
potential  sources  of  storm  water 
pollution.  TTw  plan  abo  must  inrfude  a 
schedule  specifying  the  time  or  times 
during  which  each  control  or  practice 
will  be  implemented.  In  addition,  the 
plan  should  discuss  ways  in  which  the 
controls  attd  practices  relate  to  one 
another  and,  when  taken  as  a  whole, 
produce  an  integrated  and  consistent 
approach  for  preventing  or  controlling 


potential  storm  ¥wtor  contamination 
problems. 

Under  the  preventiTe  maintenance 
requirements  of  the  pollution 
prevention  plan,  pennittees  an  reqiiired 
to  develop  a  preventive  maintmiance 

Eroyam  mat  includes  regular 
ispections  and  mainteaaBoe  of  storm 
water  BMPs.  The  maintenonoe  program 
requires  periodic  removal  of  deoris  from 
discharge  diversions  and  conveyance 
systems.  These  activities  ^ould  be 
conducted  in  the  spring,  after  snowmelt. 
and  during  the  fall  season.  Permittees 
already  controlling  their  storm  water 
runoff  frequently  itse  in^>oundments  or 
sedimentation  ponds.  Maintenance 
schedules  for  mese  ponds  must  be 
provided  in  the  pollution  prevention 
plant. 

Under  the  inspection  leauirements  of 
the  pollution  prevmition  plan,  operators 
of  active  facilities  are  required  to 
conduct  quarterly  visual  inspections  of 
BMPs.  Temporary  and  permanently 
Inactive  operations  are  required  to 
perform  annual  inspections.  Active  sites 
have  more  fiequent  inspectians  than 
inactive  sites  because  members  of  the 
pollution  prevention  team  will  be 
onsite,  and  the  fact  that  they  are  active 
means  there  is  a  greater  potential  for 

{>ollution.  The  inspections  shall 
nclude:  (1)  An  assessment  of  the 
integrity  of  storm  water  discharge 
divisions,  conveyance  systems, 
sediment  control  and  collection 
systems,  and  containment  structures;  (2) 
visual  inspections  of  vegetative  BMPs, 
serrated  slopes,  and  benched  slopes  to 
determine  if  soil  erosion  has  occurred; 
and  (3)  visual  inspections  of  material 
handling  and  storage  areas  and  other 
potential  sources  of  pollution  for 
evidence  of  actual  or  potential  {>oIlutant 
discharges  of  contaminated  storm  vrater. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
produce  a  runoff  event.  Examinations 
shall  be  conducted  in  each  of  the 
fbllovtring  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  vrith  storm  water  rimoff  and 
snow  melt:  December  to  February  (storm 
water  runoff  or  snow  melt);  March  to 
May  (stonn  water  runoff);  June  to 
August  (storm  water  runo£F);  September 
to  November  (storm  water  runoff  or 
snow  meh). 

EPA  believes  that  this  quick  and 
simple  description  will  allow  the 
permittee  to  assess  the  effectiveness  of 
his/her  plan  on  a  regular  basis  at  very 
httle  cost.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 


corrective  action  must  be  implemented. 
A  set  of  tracking  or  followup  procedures 
muct  be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  hdhtv 
staff.  This  hanos-on  inspection  wiU  also 
enhance  the  staff's  imderstandlng  of  the 
storm  water  problems  on  that  site  and   ■ 
effects  on  the  management  practices  that 
are  iiu:luded  In  the  plan. 

Under  the  recordkeeping  and  internal 
reporting  procedures  of  the  pollution 
prevention  plan,  the  permittee  must 
describe  procedures  tor  developing  and 
retaining  records  on  the  status  and 
effectiveness  of  plan  implementation. 
The  plan  must  address  spills, 
monitoring,  and  BMP  inspection  and 
maintenance  activities.  Ineffective  BMPs 
must  be  reported  and  the  date  of  their 
corrective  action  noted. 

Under  the  sediment  and  erosion 
control  requirements  of  die  pollution 
prevention  plan,  permittees  must 
mdicate  the  location  and  design  for 
proposed  BMPs  to  be  implemented  prior 
to  land  disturbance  activities.  For  sites 
already  disturbed  but  without  BMPs.  the 
permittee  must  indicate  the  location  and 
design  of  BMPs  that  will  be 
implemented.  The  permittee  is  required 
to  indicate  plans  for  grading, 
contouring,  stabilization,  and 
establishment  of  veoetative  cover  for  all 
disturbed  areas,  including  roed  banks. 
Reclamation  activities  must  continue 
until  final  closure  notice  has  been 
issued. 

According  to  the  pollution  prevention 
runoff  requirements,  the  permittee  must 
evaluate  ue  appropriateness  of  each 
storm  water  BMP  that  diverts, 
infiltrates,  reuses,  or  otherwise  reduces 
the  discharge  of  contaminated  storm 
water.  In  addition,  the  permittee  must 
describe  the  storm  water  pollutant 
source  area  or  activity  (i.e.,  loading  and 
unloading  operations,  raw  material 
storage  piles  etc.)  to  be  controlled  by 
each  storm  water  managemeot  practice. 

a.  Comprehensive  site  compuance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  persotmel  will 
conduct  to  (1)  confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plui,  (2) 
determine  the  effectiveness  of  the  plan, 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  this  section. 
Comprehensive  site  compliaiux 
evaluations  should  be  conducted  twice 
a  year  for  active  fadlitias  and  oooe  a 
year  for  temporary  and  permanently 
inactive  sites.  The  individual  or 
individuals  who  will  conduct  the 
inspections  must  be  identified  in  the 
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plan  and  should  be  members  of  the 
pollution  prevention  team.  Inspection 
reports  must  be  retained  for  at  least  3 
years  after  the  expiration  of  the  permit. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  euch 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

5  Numeric  Effluent  Limitation 

There  are  no  additional  requirements 
under  this  section  other  than  those 
stated  in  the  general  fact  sheet  language. 

6  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44(i)(2)  established  on  April  2, 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  facilities  with 
mineral  mining  and  processing 
facilities.  Based  on  a  consideration  of 
the  BMPs  typically  used  at  these 
facilities,  and  generally  low  pollutant 
values  from  the  application  data,  EPA 
believes  that  the  pollution  prevention 
plan  with  visual  observations  of  storm 
water  discharges  will  help  to  ensure 
storm  water  contamination  is 
minimized.  Because  permittees  are  not 
required  to  conduct  sampling,  they  will 
be  able  to  focus  their  resources  on 
developing  and  implementing  the 
pollution  prevention  plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required.  The  inspection  must  be  of 
a  grab  sample  collected  from  each  storm 
water  outfall.  The  examination  of  storm 
water  grab  samples  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 


obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runo£f.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
cany  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
follomng  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  stonn  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May,  June  to  August: 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
from  when  the  runoff  begins 
discharging.  Reports  of  the  visual 
observation  include:  the  examination 
date  and  time,  examination  personnel, 
visual  quality  of  the  storm  water 
discharge,  and  probable  sources  of  any 
observed  storm  water  contamination. 
The  visual  observation  reports  must  be 
maintained  with  the  pollution 
prevention  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  ht)zen  conditions,  etc.). 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
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properties  of  the  storm  water  discharged 
firom  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  apt  quickly.  The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffiactively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  membere  of 
the  pollution  prevention  team.  This 
hands-on  insf)ection  will  enhance  the 
staff's  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

As  discussed  above.  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  mineral  mining  and 
processing  facilities.  EPA  believes  that 
between  quarterly  visual  inspections 
and  site  compliance  evaluations. 

Eotential  sources  of  contaminants  can 
B  recognized,  addressed,  and  then 
controlled  with  BMPs.  In  determining 
the  monitoring  requirements,  EPA 
considered  the  nature  of  the  industrial 
activities  and  significant  materials 
exposed  at  these  sites  and  performed  a 
review  of  data  provided  in  Part  2  group 
applications. 

7.  Alternative  Monitoring  Requirements 

a.  EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  Xl.J.e.a.  of  today's  permit. 

During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit,  all 
mineral  mining  and  processing  facilities 
will  be  required  to  conduct  quarterly 
monitoring  for  their  storm  water 
discharges.  Permittees  must  monitor 
storm  water  discharges  for  total 
suspended  solids  (TSS).  total  dissolved 
solids  (TDS),  total  phosphorus,  pH.  and 
flow.  All  samples  are  to  be  collected  as 
grab  samples,  rather  than  flow  or  time 
weighted  composite  samples.  These 
monitoring  requirements  are 
summarized  in  the  table  below. 


Parameter 


Total  Row 
pH 


Total  PtK>sphofU8  

Total  Susperxled  SoNds 
Total  Dissolved  Solkte  ... 


Unit 


MQ 

s.u 

mg/L 

mgA. 

mgl. 


Frequency 


Quarterly 
Quartefly 
Quarterly 
Quarterly 
Quarterly 


Sample  type 


Estimate. 

Grab. 

Grab. 

Grab. 

Grab. 
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In  addition,  to  the  parameters  listed  in 
the  above  table,  the  permittee  shall 
ecord  the  following: 

•  Date  and  duration  (in  hours)  of  the 
itorm  event(8)  sampled. 

•  Rainfall  measurements  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff. 

•  Duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event. 

•  Estimate  of  the  total  volume  (in 
gallons)  of  the  each  discharge  sampled. 

•  Description  of  the  signiRcant 
materials  stored  exposed  and  a  list  of 
the  best  management  practices  utilized 
in  the  drainage  area  for  each  discharge 
sampled. 

•  Facility  status  (active,  temporarily 
inactive,  permanently  inactive,  or 
undergoing  reclamation). 

•  The  i>ermittee  is  required  to 
conduct  quarterly  monitoring  for  heavy 
metals  if  the  permittee  suspects  that  the 
heavy  metal  will  be  in  a  concentration 
greater  than  10  ppb,  or  if  the  parameter 
is  limited  in  their  process  wastewater 
permit. 

Monitoring  must  be  conducted  at  least 
once  in  each  designated  period  unless 
there  is  insufficient  rainfall  or  snow- 
melt  to  produce  a  runoff  event. 
Sampling  shall  be  conducted  in  each  of 
the  following  periods  for  the  purposes 
of  meeting  the  monitoring  requirements 
of  this  permit:  December  to  February 
(storm  water  nmoff  or  snow  melt); 
March  to  May  (storm  water  runoff);  June 
to  August  (storm  water  runoff); 
September  to  November  (storm  water 
runoff  or  snow  melt). 

b.  Retention  of  records.  The  permittee 
shall  retain  records  of  all  inspections 
and  monitoring  information,  including 
certification  reports,  noncompliance 
reports,  calibration  and  maintenance 
records  and  all  original  strip  chart 
recordings  for  continuous  monitoring 
instrumentation,  copies  of  all  reports, 
and  supporting  data,  requested  by  the 


permitting  authority  for  at  least  3  years 
after  the  date  that  the  permit  expires. 

c.  Notice  of  termination.  The 
permitting  authority  shall  be  notified, 
by  the  permittee,  when  discharges 
authorized  under  this  permit  have 
permanently  ceased,  reclamation  of 
disturbed  areas  is  complete,  and  when 
the  conditions  of  termination  have  been 
completed.  Termination  of  coverage 
under  this  permit  will  only  be  granted 
when  reclamation  activities  are 
complete  and  when  storm  water 
discnarges  do  not  exceed  background 
values  for  the  indicator  pollutants  for 
three  consecutive  monitoring  periods. 
Where  all  storm  water  discharges 
associated  with  industrial  activity  that 
are  authorized  by  this  permit  are 
eUminated,  or  where  the  operator  of 
storm  water  discharges  associated  with 
industrial  activity  at  a  facihty  changes, 
the  operator  of  the  facility  may  submit 
a  Notice  of  Termination  that  is  signed  in 
accordance  with  the  signatory 
requirements  of  this  permit. 

8.  Permitting  of  Mine  Dewatering  and 
Storm  Water  Discharges 

EPA  is  requesting  comments  on 
whether  or  not  fadUties  should  be 
allowed  to  submit  applications  for  mine 
dewatering  discharges  and  storm  water 
discharges  under  this  section  of  today's 
permit.  EPA  will  allow  combined 
discharges;  however,  the  discharge  must 
be  in  compliance  with  the  effluent 
guideline  to  which  it  is  subject  for  mine 
dewatering.  Table  J-3  identifies  the 
effluent  limitations  for  mineral  mining 
and  processing  facilities. 

9.  Definitions 

"Overburden"  means  any  material  of 
any  nature,  consolidated  or 
unconsolidated,  that  overlies  a  mineral 
deposit,  excluding  topsoil  or  similar 
naturally  occurring  surface  materials 
that  are  not  distvirbed  by  mining 
operations. 

"Overflow"  means  a  precipitation 
induced  overflow  of  a  facility  that  is 

Table  J-6 


designed,  constructed,  and  maintained 
to  contain,  or  treat,  the  volume  of 
wastewater  which  would  result  from  10- 
year,  24-hour  precipitation  event. 

10.  Region-specific  Permit  Conditions 

Addendum  G  of  today's  proposed 
permit  contains  the  foUownng  additional 
provisions  for  mineral  mining  and 
processing  facilities  located  in  Region 
VI  (the  States  of  Louisiana,  New  Mexico. 
Oklahoma,  and  Texas). 

Section  301  of  the  CWA  prohibits 
issuance  of  a  permit  authorizing 
discharges  subject  to  a  national  effluent 
guideline  unless  limitations  based 
applicable  guidelines  are  included.  In 
order  to  offer  permit  coverage  for  mine 
dewatering  discharges  at  Ccmstruction 
Sand  and  Gravel,  Industrial  Sand,  and 
Crushed  Stone  mines,  the  following 
numeric  limits  have  been  develop>ed. 
EPA  Region  VI  is  proposing  to  allow 
such  discharges  imder  this  permit, 
provided  the  discharge  is  composed  of 
storm  water  or  ground  water  seepage 
and  does  not  contain  process  waste 
water.  Inclusion  of  these  numeric 
hmitations  allows  eUgible  facilities  to 
obtain  coverage  for  all  storm  water 
discharges  from  the  facilities  under  one 
permit,  rather  than  having  to  obtain 
coverage  under  an  individual  permit  for 
mine  dewater  discharges  subject  to 
effluent  guidelines.  In  deciding  to  offer 
this  {>ermitting  option.  Region  VI 
considered  the  administrative  burden  of 
issuing  individual  permits  and  the 
nature  of  pollutants  contained  in  mine 
dewatering  discharges  from  these  three 
types  of  mines. 

a.  Limitations  for  storm  water 
discharges  associated  with  industrial 
activity  composed  of  mine  dewatering  of 
construction  sand  and  gravel,  industrial 
sand,  and  crushed  stone  mines.  The 
following  limitations  apply  only  to  mine 
dewatering  discharges  composed 
entirely  of  storm  water  or  ground  water 
seepage,  and  not  commingled  with  any 
process  waste  water. 


Effluent  characteristics 

Effluent  Hmitations  (mg/L) 

Maximum  for  any  1  day 

Average  of  daily  values  fof  30  oon8ecut^e 
days  shaU  not  exceed 

Total  Suspended  SotkJs  (TSS)  

pH  .._ 

ASmgn.  ! 

Within  the  range  6.0  to  9.0 

25m9l. 

WitNn  tne  range  6.0  to  9.0. 

Any  untreated  overflow  fi-om  facilities 
designed,  constructed,  and  operated  to 
treat  the  volume  of  storm  water 
(including  ground  water  seepage) 
associated  with  a  10-year.  24-hour 
rainbll  event  is  not  subject  to  these 


limitations.  Compliance  with  effluent 
limitations  established  on  the  basis  of 
promulgated  BPT  guidelines  was 
required  in  July  1980.  Permittees  in  the 
Construction  Sand  Gravel  and  Crushed 
Stone  subcategories  must  comply  with 


the  limitations  for  TSS  as  expeditiously 
as  practicable,  but  in  no  event  later  than 
thrae  years  from  the  date  of  permit 
issuance. 

The  effluent  limitations  for  mine 
dewatering  of  storm  water  in  the  draft 
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permits  can  be  achieved  by  the 
technologies  discussed  above.  The 
technologies  used  to  redxice  suspended 
solids  are  wrell  developed,  widely 
accepted  and  include  practices  such  as 
settling  basins  (which  may  be 
incorporated  into  the  mine  itself  as  a 
sump  area],  fihration,  and  control  of 
mine  nm-on.  through  the  use  of  berras 
or  trenches  to  route  surfece  runoff  away 
from  the  mine. 

The  timing  of  mine  dewataring 
discharges  (as  opposed  to  surface 
runoff)  is  typically  at  the  discretion  of 
the  operator,  and  thus  allows  the 
operator  the  opportimity  to  allow 
natural  settling  of  suspended  solids 
even  if  no  active  clarification 
technology  is  employed.  The  limitatioas 
for  pH  are  based  on  best  practicable 
control  technology  currently  available 
(BPT)  for  mine  dewatering  at  40  CFR 
436.22(a)(2),  436.32(a)(2),  and 
436.42(a)(2).  The  effluent  limitations  for 
TSS  have  been  adopted  from  the  BPT 
guidelines  for  mine  dewatering  for  the 
Industrial  Sand  Subcategory  (40  CFR 
436.42(a)(2).  The  TSS  limitaU<ms  have 
also  been  applied  to  the  construction 
sand  and  gravel  mines  and  crushed 
stone  mines  on  a  Best  Professional 
Judgement  (BPJ)  basis  as  a  technology- 
based  limitation  to  protect  receiving 
water  quality.  Note  that  this  permit  does 
not  authorize  the  discharge  of  process- 
generated  wastewater  and  therefore  the 
mine  dewatering  discharges  subject  to 
the  permit  would  be  composed  of  storm 
water  and  ground  water  seepage  only. 
The  original  economic  analysis  for 
construction  of  the  basic  technology  was 
done  when  the  BPT  reouirements  for  the 
national  effluent  guidelines  (40  CFR 
436)  were  published  on  July  12, 1977 
(42  FR  35843).  In  some  cases,  storm 
water  removed  from  the  mine  may  be  in 
compliance  with  the  effluent  limitations 
without  treatment  of  the  runoff  (e.g..  the 
operator  allows  settling  to  occur  within 
the  mine  prior  to  discharge  or  the  storm 
water  that  collects  in  the  mine  is 
naturally  low  in  suspended  solids).  In 
these  cases,  the  operator  of  the 
discharge  would  not  have  a  control  cost. 

The  following  description  of  mine 
dewatering  is  summarized  from  Mineral 
Mining  and  Processing  Point  Source 
Category  at  40  CFR  part  436.  A  more 
complete  description  of  mine  drainage 
associated  with  storm  water  runoff  can 
be  found  in  the  "Development 
Document  for  Interim  Final  Effluent 
Limitations  Guidelines  and  New  Source 
Performance  Standards  for  the  Minerals 
for  the  Construction  Industry,  Volume  1, 
Mineral  Mining  and  Processing  Industry 
Point  Source  Category"  {EPA-440/1-75/ 
059).  EPA.  October  1975.) 


As  defined  at  40  CFR  436.21  (Crushed 
Stone  Subcategory).  436.31 
(Construction  Sand  and  Gravel 
Subcategory),  and  436.41  (Industrial 
Sand  Subcategory),  the  term  "mine 
dewatering"  includes  any  water  that  is 
impounded  or  collects  in  the  mine  and 
is  pumped,  drained,  or  otherwise 
removed  from  the  mine  though  the 
efforts  of  the  mine  operator.  For  the 
Construction  Sand  and  Gravel  and 
Industrial  Send  Subcategories,  the  term 
includes  wet  pit  overflows  caused  solely 
by  direct  rain&ll  and  ground  water 
seepage.  However,  if  a  mine  is  also  used 
for  the  treatment  of  process  generated 
waste  water,  all  three  subcategories 
require  the  commingled  storm  water 
ai^d  process  waste  water  be  treated  as 
process  waste  water,  subject  to  the 
applicable  effluent  guidelines  for 
process  waste  water.  With  regard  to 
mine  dewatering.  today's  permit  only 
authorizes  the  discharge  of  storm  water 
and  ground  water  that  has  collected  in 
the  mine. 

b.  Monitoring  and  reporting 
requirements  for  storm  water  discharges 
associated  ¥rith  industrial  activity 
composed  of  mine  dewatering  of 
construction  sand  and  gravel,  industrial 
sand,  and  crushed  stone  mines.  The 
regulatory  modifications  at  40  CFR 
122.44(iK2)  estabUshed  on  April  2. 
1992.  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
stonn  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  mineral  mining  and 
processing  facilities  (other  than  mine 
dewatering  discharges  at  Construction 
Sand  and  Gravel,  Industrial  Sand,  and 
Crushed  Stone  mines).  Based  on  a 
consideration  of  the  BMPs  typically 
used  at  these  facilities,  and  generally 
low  pollutant  values  from  the 
application  data.  EPA  believes  that  the 
pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  storm  water 
contamination  is  minimized.  Because 
permittees  are  not  required  to  conduct 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 
implementing  the  pollution  prevention 
plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  ftt)m  each  outfall 
are  required.  The  visual  inspection  of 
storm  water  outfalls  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  storm  vntar 
pollution.  No  analytical  tests  are 


required  to  be  performed  on  these 
sainples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  mere  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt;  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes)  " 
of  when  the  nmoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observalion 
reports  must  be  maintained  onsite  with 
thepoUution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost  Although  the  visual 
examination  caimot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
frequency  of  this  visual  in^)ection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Hie  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
staff's  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  managemrat  practices  that  are 
included  in  the  plan. 

As  discussed  above,  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  mineral  mining  and 

Erocessing  facilities.  EPA  believes  that 
atween  quarterly  visual  inspections 
and  site  compliaDce  evaluations 

Eotential  sources  of  contaminants  can 
B  recognized,  addressed,  and  then 
controlled  with  BMPs.  However,  in 
order  to  insure  compliance  with 
numeric  limitations,  mine  dewatering 
discharges  at  Construction  Sand  and 
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Gravel,  Industrial  Sand,  and  Crushed 
Stone  mines  subject  to  numeric 
limitations  described  above  will  be 
required  to  monitor  mine  dewatering 


discharges  once  per  quarter.  In 
determining  the  monitoring 
requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 


significant  materials  exposed  at  these 
sites,  and  performed  a  review  of  data 
provided  in  part  2  group  applications. 


Table  J-7.— Monitoring  Requirements  for  Crushed  Stone,  Construction  Sand  and  Gravel,  and  Industrial 

Sand  Mine  Dewatering  Discharges 


Parameter 

Unit 

Frequency 

Sample  type 

Total  Flow  „ _ 

mg 

mg/L 

Quarterly 
Ouarterty 
Quarterly 

pH „ 

Grab 

Total  Suspended  Solids 

" — *• •• 

Grab. 

K.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Hazardous  Waste  Treatment,  Storage,  or 
Disposal  Facilities 

On  November  16. 1990  (55  FR  47990), 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharge 
associated  with  industrial  activity." 
This  definition  includes  point  source 
discharges  of  storm  water  from  11 
categories  of  facilities,  including"*  *  * 
(iv)  hazardous  waste  treatment,  storage, 
or  disposal  facilities,  including  those 
that  are  operating  under  Subtitle  C  of 
RCRA*  *  *."  Part  XI.K.  of  today's 
proposed  permit  only  covers  storm 
water  discharges  from  facilities  that 
treat,  store,  or  dispose  of  hazardous 
wastes. 

This  section  is  not  applicable  to  any 
unpermitted  discharges  of  non-storm 
water  other  than  those  listed  in  Part 
VI.B.l.  (Prohibition  of  Non-storm  Water 
Discharges)  of  this  fact  sheet. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facilitv- 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 


pollution  prevention  plan  requirements 
of  that  section. 

1.  Industry  Profile 

Some  industrial  facilities  that 
generate  hazardous  waste  have  onsite 
capacity  to  store,  treat,  and  even  dispose 
of  their  waste.  Many  hazardous  waste 
generators,  however,  send  their  waste 
offsite  to  a  TSDF.  Generators  of 
hazardous  waste  must  arrange  for  a 
transporter  who  has  obtained  an  EPA  ID 
number  to  transport  the  generator's 
waste  to  a  designated  facility  (i.e.,  a 
facility  that  is  permitted  imder  RCRA  to 
receive  and  treat,  store,  or  dispose  of 
hazardous  waste). 

Once  wastes  are  accepted  by  the 
TSDF,  any  number  of  activities  may 
follow.  For  example,  some  wastes  are 
disposed  without  any  intervening 
storage  or  treatment,  while  other  wastes 
are  held  in  storage  prior  to  treatment  or 
disposal.  Hazardous  wastes  are 
generally  stored  in  containers  and  tanks, 
which  are  enclosed  by  a  bermed  area  to 
prevent  any  releases  to  the  environment 
from  the  storage  units. 

The  processes  for  treating  hazardous 
wastes  can  be  divided  into  two  major 
categories  based  on  whether  the  waste  is 
organic  or  inorganic  in  nature.  Organic 
wastes  are  treated  by  destructive 
technologies,  like  incineration,  whereas 
inorganic  wastes  are  treated  using 
fixation  technologies,  like  stabilization, 
in  which  the  hazardous  constituents  are 
immobilized  in  the  residual  matrix. 
Residuals  from  fixation  processes  are 
usually  land-disposed  and  the  stabilized 
constituents  are  much  less  likely  to 
leach  into  the  environment. 

As  mentioned  above,  some  wastes  are 
treated  prior  to  disposal  while  others  are 
disposed  as-generated.  Hazardous  waste 
disposal  units  include  landfills,  surface 
impoundments,  waste  piles,  and  land 
treatment  units.  Wastes  are  also 
disposed  by  being  burned  in 
incinerators.  Some  liquid  hazardous 
wastes  are  underground-injected  into 
deep  wells  regulated  under  the 
Underground  Injection  Control  (UIC) 
program  in  40  CFR  parts  144  to  148.  The 


RCRA  regulations  governing  the 
different  types  of  hazardous  waste 
treatment,  storage,  and  disposal  units 
are  located  in  40  CFR  part  264,  subparts 
I  through  O  and  subpart  W. 

Hazt^ous  wastes  are  also  recycled  at 
TSDFs.  Recycling  is  considered  a  form 
•of  treatment,  however,  the  recycling 
process  itself  is  not  generally  regulated 
under  RCRA.  Recycling  activities 
include  reclamation,  regeneration, 
reuse,  burning  for  energy  or  materials 
recovery,  and  use  in  a  manner 
constituting  disposal  (i.e.,  land 
application  of  hazardous  waste  or 
products  containing  hazardous  waste). 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Hazardous  Waste 
Treatment,  Storage,  or  Disposal 
Facilities 

Given  the  diversity  and  amount  of 
hazardous  wastes  handled  at  TSDFs, 
pollutants  in  storm  water  discharges 
may  vary  considerably.  Contaminated 
storm  water  discharges  may  result  from 
precipitation  coming  in  contact  with 
spills  or  leaks  of  hazardous  waste. 
TSDFs  regulated  under  RCRA  Subtitle 
C,  however,  are  required  to  control 
much  of  their  storm  water  runoff 
through  secondary  containment  (e.g., 
secondary  containment  for  tank 
systems;  40  CFR  264.193).  When  a  spill 
of  a  listed  hazardous  waste  occurs,  for 
example,  the  spilled  material  and  any 
storm  water  that  comes  into  contact 
with  the  material  is  a  hazardous  waste 
under  RCRA  and  must  be  cleaned  up 
and  managed  in  accordance  with  all 
applicable  regulations. 

In  addition  to  the  types  of  hazardous 
materials  handled  and  the  procedures 
for  controlling  runoff  at  a  particular 
TSDF,  several  other  factors  influence  to 
what  extent  significant  materials  from 
these  types  of  facilities  and  processing 
operations  can  affect  water  quality. 
Such  factors  include:  Hydrology/ 
geology;  volume  of  wastes  handled; 
extent  of  industrial  activities  at  a  TSDF 
(i.e.,  only  storage,  or  storage  plus 
treatment  and  disposal);  and  type, 
duration,  and  intensity  of  precipitation 
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events.  These  and  other  factors  will 
interact  to  influence  the  quantity  and 
quality  of  storm  water  runoff.  In 
addition,  sources  of  pollutants  other 
than  storm  water,  such  as  illicit 
connections, •»•  spills,  and  other 
improperly  dumped  materials,  may 
increase  the  pollutant  loadings 
discharged  into  waters  of  the  United 
States. 

Pollutants  in  storm  water  discharges 
from  TSDFs  may  consist  of,  in  the  case 
of  spills  or  leaks  which  are  not  properly 
contained  or  cleaned  up,  hazardous 


wastes  and/or  their  constituents.  40  CFR 
part  261  subpart  D  contains  the  lists  of 
hazardous  wastes,  and  Appendix  VII  to 
part  261  is  a  list  of  the  hazardous 
constituents  for  which  each  of  these 
wastes  is  listed. 

Storm  water  discharges  from  TSDFs 
may  also  contain  significant 
concentrations  of  the  conventional 
pollutants.  Table  K-1  indicates  the 
sampling  data  results  analyzed  for 
conventional  pollutants  from  part  2  data 
submitted  to  EPA.  This  table  indicates 
the  minimum  and  maximum  values. 

Table  K-1  .—Statistics  for  Conventional  Pollutants 

[In  mg/L  unless  ottierwise  indicatedj 


means,  medians,  95th  percentiles.  99th 
percentiles,  and  the  total  number  of  data 
submittals  for  each  of  the  conventional 
pollutants.  As  Table  K-1  indicates,  large 
variations  in  the  minimum  and 
maximum  values  were  often  found  for 
each  of  the  eight  conventional 
pollutants  monitored.  For  example: 

•  Grab  samples  of  CX)D  range  from  12 
mg/L  to  500  mg/L. 

«  Grab  samples  of  oil  and  grease 
range  from  0  mg/L  to  74  mg/L. 

IN  Storm  Water  ' 


PoOutani 

No.  0». 

samples 

Uf 

»n 

Mnmum 

Maximum 

Medan 

95<fi  percentile 

99th  percentne 

SainpteTvpe 

Gr^ 

Comp 

Gr^ 

Comp 

Grab 

1 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

BOO,  . 

COO _ 

Nitrat»ffMrile  NUrogon  . 
Total  KjeldahJ  hMrogen  . 

Orf  and  QraoM _... 

PH  (s.a)  ._ . 

Total  PtKMphorus  

Total  Suspended  SoWs 

8 
7 
9 
9 
9 
7 
9 
8 

9 
8 
9 
9 

N/A 

N/A 

9 

9 

17.8 

117.4 

0.5 

1.4 

9J 

N/A 
0.2 

338 

9.4 
48.9 
0.4 
1.1 
N/A 
N/A 
0  1 
83 

OH 
12.0 
0.2 
0.6 
0.0 
5.6 
0.0 
4 

0.0 

10.0 

0.1 

o^ 

N/A 

N/A 

0.0 

5 

45.0 

500.0 

0.8 

0.3 

74.0 
7.8 
16 

1100 

450 

131.0 

07 

3.9 

N/A 

N/A 
0.3 

304 

11.5 
41.0 
0.5 
1.3 
0.0 
N/A 
0.1 
128 

7.0 

34.0 

OJ 

0.9 

N/A 

N/A 

0.1 

32 

45.0 

5000 

0.8 

3J0 

74.0 
N/A 
16 

1100 

45.0 

131.0 

0.7 

3.9 

N/A 

N/A 
OJ 

304 

45.0 

SOOJO 

0.8 

3.0 

74.0 
N/A 
1.6 

1100 

45.0 

131.0 

0.7 

3.9 

N/A 
N/A 
0.3 
304 
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3.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

As  part  of  the  RCRA  program,  40  CFR 
part  264  sets  standards  for  treatment, 
storage  and  disposal  facilities.  EPA 
realizes  that  some  of  the  conditions  of 
this  section  are  already  addressed  by  the 
requirements  set  forth  in  part  264. 
Under  the  RCRA  program,  for  example, 
secondary  containment  is  required  for 
tank  systems  in  order  to  prevent  the 
release  of  hazardous  waste  or  hazardous 
constituents  to  the  envirormient.  Such 
secondary  containment  must  either  be 
capable  of  preventing  storm  water  runon 
fi-ora  entering  the  system,  or  have  the 
capacity  to  contain  the  volume  of  the 
tank  plus  precipitation  from  a  25-year, 
24-hour  rainfall  event  (40  CFR  264.193). 

Conditions  such  as  those  set  forth  for 
secondary  containment  at  TSDFs  are 
pertinent  because  they  may  overlap 
with  aspects  of  the  pollution  prevention 
plan  (PPP)  required  as  part  of  this 
section.  Therefore,  in  developing  a 
storm  water  pollution  prevention  plan, 
a  TSDF  must  include  as  Best 
Management  Practices  (BMPs)  any 
controls  relevant  to  storm  water  that 
have  already  been  implemented  under 
40  CFR  Part  264.  To  comply  with  the 
storm  wafer  pollution  prevention  plan, 
when  the  two  programs  address  the 


same  requirement,  p)erraittees  must  meet 
the  more  stringent  of  the  two 
conditions,  and  incorporate  such 
conditions  into  the  plan. 

Other  areas  where  RCRA 
requirements  may  overlap  with  the 
conditions  set  forth  in  this  section 
include  inspections  and  employee 
training.  Daily  and  weekly  inspections 
of  tank  systems  and  containers  are 
required,  respectively,  under  part  264. 
Therefore,  these  inspections  will  be 
incorporated  into  the  pollution 
prevention  plan  for  this  storm  water 
permit.  Similarly,  employee  training, 
required  under  40  CFR  264.16.  does  not 
need  to  be  repeated  as  part  of 
implementation  of  the  pollution 
prevention  plan,  but  rather  expanded  as 
necessary  to  include  issues  concerning 
storm  water  management. 

4.  Options  for  Controlling  Pollutants 

In  evaluating  options  for  controlling 
pollutants  in  storm  water  discharges, 
EPA  must  achieve  compliance  with  the 
technology-based  standards  of  the  Clean 
Water  Act  (Best  Available  Technology 
(BAT)  and  Best  Conventional 
Technology  {BCT)I.  The  Agency  does 
not  believe  that  it  is  feasible  to  establish 
specific  numeric  effluent  limitations  or 
a  specific  design  or  performance 
standard  in  this  section  for  storm  water 


discharges  associated  with  industrial 
activity  from  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  to  meet  BAT/BCT  standards  of 
the  Clean  Water  Act.  Instead,  this 
section  establishes  requirements  for  the 
development  and  implementation  of 
site-.specific  storm  water  pollution 
prevention  plans  consisting  of  a  set  of 
Best  Management  Practices  (BMPs)  that 
are  sufficiently  flexible  to  address 
different  sources  of  pollutants  at 
different  sites. 

Generally,  BMPs  are  implemented  to 
prevent  and/or  minimize  exposure  of 
pollutants  from  industrial  activities  to 
storm  water  discharges.  EPA  believes 
the  most  effective  BMPs  for  reducing 
pollutants  in  storm  water  discharges  are 
exposure  minimization  practices. 
Exposure  minimization  practices  lessen 
the  potential  for  storm  water  to  come 
into  contact  with  pollutants.  Good 
housekeeping  practices  ensure  that 
facilities  are  sensitive  to  routine  and 
nonroutine  activities  which  may 
increase  pollutants  in  storm  water 
discharges.  The  BMPs  which  address 
good  housekeeping  and  exposure 
minimization  are  easily  implemented, 
inexpensive,  and  require  little,  if  any, 
maintenance.  BMP  expenses  may 
include  construction  of  roofs  for  storage 
areas  or  other  forms  of  permanent  cover 


»"  Illicit  connections  •«  contributions  of 
u.Tpermitted  non-storm  water  discharges  to  storm 
sewers  from  any  of  a  number  of  sources  including 


sanitary  mwen.  industrial  facilities,  commercial 
establishments,  or  residential  dwellings.  The 
probability  of  illicit  connections  at  mineral  mining 


and  processing  facilities  i*  low  yet  it  still  may  be 
applicable  at  some  operations. 
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and  the  installation  of  benns/dikes. 
Other  BMPs  such  as  detention/retention 
ponds  and  Ehering  devices  may  be 
needed  at  these  facilities  because  of  the 
contaminant  level  in  the  storm  water 
discharges. 

The  selection  of  the  most  effective 
BMPt  *vin  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geology/ 
hydrology  and  the  environmental 
setting  of  each  fadhty,  and  volume  and 
type  of  discharge  generated.  Each 
facility  will  be  unique  in  that  the 
source,  type,  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  fate  and 
transport  of  pollutants  in  these 
discharges  will  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discharges  associated  with 
hazardous  waste  treatment,  storage,  or 
disposal  facilities  that  are  not  already 
addressed  by  RCRA  subtitle  C. 

Facilities  covered  under  this  section 
must  already  be  in  compliance  with  the 
standards  for  operating  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility  as  established  by  40  CPR  part 
264.  As  discussed  in  greater  detail  in  the 
previous  section  (Pollutant  Control 
Measures  Required  Through  Other  EPA 
Programs),  EPA  believes  that  because  of 
the  requirements  previously  imposed  on 
hazardous  waste  treatment,  storage,  or 
disposal  facilities,  storm  water  BMPs  are 
already  employed  at  most  TSDFs.  This 
belief  is  supported  by  jjart  1  group 
application  data,  which  indicated  that 
97  percent  of  the  representative 
sampling  facilities  abeady  have  SPCC 
plans  in  place  at  their  sites. 

Because  of  the  potential  for  spills  of 
hazardous  materials  during  loading  and 
unloading  operations,  and  the  absence 
of  an  individual  discussion  of  these 
operations  in  40  CFR  part  264,  Table  K- 
2  is  provided  to  identify  BMPs 
associated  with  these  activities  at 
hazardous  waste  treatment,  storage,  or 
disposal  facilities. 

Table  K-2.— General  Loacxng  and 
Unloading  Storm  Water  BMPs 
FOR  Hazardous  Waste  Treat- 
ment, Storage,  or  Disposal  Fa- 

CIUTIES 


Activity 


Outdoor  Un- 
loading and 
Loading. 


Best  management  practices 
(BMPs) 


Confine  loadmg/untoading 
activities  to  a  designated 
area. 

Consider  pertorming  loading/ 
unloading  activities  Indoors 
or  in  a  covered  area. 


TABLE  K-2.— General  Loading  and 
Unloading  Storm  Water  BMPs 
FOR  Hazardous  Waste  Treat- 
ment, Storage,  or  Disposal  Fa- 
CHJTiES— Continued 


Activity 


Best  management  practices 
(BMPs) 


Consider  covering  loading/ 
unloading  area  with  per- 
manent cover  (e.g.,  roofs) 
or  temporary  cover  (e.g., 
tarps). 

Closa  storm  drains  during 
loadBig/unloading  activities 
in  surrounding  areas. 

Avoid  loading/unloading  ma- 
terials in  the  rain. 

Inspect  ttie  unloading/loading 
areas  to  detect  problems 
before  ttiey  occur. 

Inspect  all  containers  prior  to 
toadng/untoading  of  any 
raw  or  spent  matenaJs. 

Consider  berming,  curtiing, 
or  dicing  loading/unloading 
areas. 

Use  dry  clean-up  methods 
instead  of  washing  the 
areas  down. 

Train  employees  on  proper 
loading/unloading  tech- 
niques. 


Sources:  NPDES  Storm  Water  Group  Appli- 
cations—Part 1.  Received  by  EPA,  March  18, 
1991  ttvough  December  31.1992. 

EPA,  Office  of  Water.  September  1992. 
"Storm  Water  Management  for  Industrial  Ac- 
tivities: Developing  Pollution  Prevention  PlarK 
and  Best  Management  Practices."  EPA  832- 
R-92-006. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

*    EPA  believes  that  pollution 
prevention  is  the  most  effective 
approach  for  controlling  contaminated 
storm  water  discharges  from  hazardous 
waste  treatment,  storage,  or  disposal 
faciUties.  The  requirements  included  in 
the  pollution  prevention  plans  provide 
a  flexible  framework  for  the 
development  and  implementation  of 
site-specific  controls  to  minimize  the 
pollutants  in  storm  water  discharges. 
This  flexibility  is  necessary  because 
each  facility  is  unique  in  that  the 
source,  type,  and  volume  of 
contaminated  storm  water  discharge 
will  vary  from  site  to  site. 

There  are  two  major  objectives  to  a 
pollution  prevention  plan:  (1)  To 
identify  sources  of  pollution  potentially 
affecting  the  quality  of  storm  water 
discharges  associated  with  industrial 
activity  from  a  facility;  and  (2)  to 
describe  and  ensure  implementation  of 
practices  to  minimize  and  control 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  from 
a  facility. 


The  pollution  prevention  plan 
requirement  reflects  EPA's  decision  to 
allow  hazardous  waste  treatment, 
storage,  or  disposal  facilities  to  utilize 
BMPs  as  the  BAT/BCT  level  of  ocmtroi 
for  the  storm  water  discharges  covered 
by  this  section.  The  pollution 
prevention  plan  requirements  in  this 
section  are  consistent  with  EPA's  storm 
water  general  permits  finalized  on 
September  9. 1992  (57  FR  41236),  and 
September  25, 1992  (57  FR  44438),  for 
discharges  in  nonauthorized  NPDES 
States. 

As  previously  discussed,  many  of  the 
storm  water  pollution  prevention  plan 
requirements  discussed  in  this  section 
of  today's  proposed  permit  and  fact 
sheet  are  already  addressed  by  the 
RCRA  program  and  employed  at 
hazardous  waste  treatment,  storage,  or 
disposal  facilities.  To  comply  with  the 
storm  water  pollution  prevention  plan, 
when  the  two  programs  address  the 
same  requirement,  permittees  must  meet 
the  more  stringent  of  the  two 
conditions,  and  incorporate  such 
conditions  into  the  plan.  Please  note 
that  if  RCRA  does  not  address  a 
particular  condition  which  is  stipulated 
in  the  storm  water  pollution  prevention 
plan,  the  facility  still  must  comply  with 
that  requirement  of  the  plan. 

6.  Numeric  Effluent  Limitations 

There  are  no  additional  requirements 
under  this  section  other  than  those 
stated  in  Part  V  of  the  permit. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  behoves  that 
treatment,  storage,  or  disposal  facilities 
(TSDFs)  may  reduce  the  level  of 
pollutants  in  storm  water  runoff  from 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit.  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 
the  pollution  prevention  plan  and  to 
characterize  the  discharge  for  potential 
environmental  impacts,  the  proposed 
permit  requires  TSDFs  to  collect  and 
analyze  samples  of  their  storm  water 
discharges  for  the  pollutants  listed  in 
Table  K-3.  The  pollutants  listed  in 
Table  K-3  were  found  to  be  above 
benchmark  levels  for  a  significant 
portion  of  TSDFs  that  submitted 
quantitative  data  in  the  group 
application  process,  ot  are  believed  to 
be  present  based  upon  the  description  of 
industrial  activities  and  significant 
materials  exposed.  Because  these 
pollutants  have  been  reported  at 
benchmark  levels  from  TSDFs,  EPA  is 
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requiring  monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  efliectiveness  of  the 
pollution  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  from  TSDFs  must  be 
monitored  quarterly  during  the  second 
year  of  permit  coverage.  At  the  end  of 
the  second  year  of  permit  coverage,  a 
facility  must  calculate  the  average 
concentration  for  each  parameter  listed 
in  Table  K-3.  If  the  permittee  collects 
more  than  four  samples  in  this  period, 
then  they  must  calculate  an  average 
concentration  for  each  f>ollutant  of 
concern  for  all  samples  analyzed. 

Table  K-3.— Industry  Monitoring 
Requirements 


Table  K-4.— Schedule  of 
Monitoring 


Poilutants  of  concern 

Ammonia  

Total  KjeMahl  Niuo- 
gen  (TKN). 

Total  Recoverat>ie 
Magnesium. 

Chemical  Oxygen  De- 
mand (COD). 

Areenc 

Total  Recoverable 
Barium. 

Total  Recoveratjie 
Cadmium. 

Cyanide  

Total  Recoverable 
Lead. 

Mercury 

Total  Recoverable  Se- 
lenium. 

Total  Recoverat)te  Sil- 
ver. 


Cut-off  concentration 


0.093  mg/L 
1.5  mg/L 

Detection  limit. 

65  mg/L 

0.000018  mg/L 
1.0  mg/L 

0.0018  mg/L 

Detection  limit. 
0.0337  mg/L 

0.0024  mg/L 
0.02  mg/L 

0.0009  mg/L 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the  • 
value  listed  in  Table  K-3,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  K-3,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 


2nd  Year  ol 
Permit  Cov- 
erage. 


4th  Year  of 
Permit  Cov- 
erage. 


•  Conduct  quarterly  moriitor- 
ing. 

•  Calculate  the  average 
concentration  for  alt  pa- 
rameters ar^tyzed  during 
ttus  period. 

•  H  average  concentration  is 
greater  tt^an  the  value  lis^ 
ed  in  Table  K-3,  ttien 
quarterly  sampling  Is  re- 
quired during  the  fourth 
year  of  the  permit 

•  If  average  corx:entration  is 
less  than  or  equal  to  the 
value  listed  in  Tat)le  K-3, 
then  no  further  sampling  is 
required  for  that  paranrt- 
eter. 

•  Conduct  quarterly  monitor- 
ing for  any  parameter 
wf)ere  the  average  corv 
centratlon  in  year  2  of  the 
permit  is  greater  than  the 
value  listed  m  Tat)(€  K-3. 

•  H  trxJustriai  activities  or  the 
pollution  prevention  plan 
have  been  altered  such 
ttiat  storm  water  dis- 
charges may  be  adversely 
affected,  quarterly  monitor- 
ing is  required  for  all  pa- 
rameters of  concem. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration.  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facilities  that  do.  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concem.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  disdiarger  makes  a 
certification  for  a  given  outfall,  on  an 
aimual  basis,  under  penalty  of  law. 


signed  in  accordance  with  Part  VII.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  or,  in  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  facility  that  are 
within  the  drainage  area  of  the  outfall 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  VI.B.  of  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  conuningle  with 
process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharges  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
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management  practices  and  activities 
witliin  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
eflluents.  the  permittee  may  test  the 
effluent  of  one  of  such  out&lls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  id^itical 
outfalHs)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent  In  addition,  for  each  outfall 
thai  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent)]  shall  be 
provided  in  the  plan. 

/.  Monthly  visuaJ  examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  storm  water  discharges 
from  each  outfall  are  required  at  TSDFs. 
The  inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
perfonned  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insulTicient  rainfall  or  snow-melt  to 
runoft  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensiire  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  v^'ater 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
thepollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  pra^de  raecoiingful 


results  upon  which  the  fadUty  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollntion 
prevention  team.  This  hands-on 
inspection  will  enhance  the  stafTs 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
docimient  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frt>zen  conditions,  etc.). 

g.  Baseline  general  permit  variance. 
On  September  9, 1992,  and  September 
25, 1992,  EPA  published  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
fix)m  hazardous  waste  treatment, 
storage,  or  disposal  facilities  (TSDFs). 
These  notices  specifically  require  that 
facilities  with  storm  water  discharges 
that  are  associated  with  TSDFs  are 
required  to  monitor  their  storm  water 
discharges  for  ammonia,  magnesium, 
magnesium  (dissolved),  TKN,  COD. 
TDS,  TOG.  oil  and  grease.  pH,  arsenic, 
barium,  cadmium,  chromium,  cyanide, 
lead,  mercury,  selenium,  silver,  and 
WET.  Today's  proposed  permit  contains 
different  monitoring  requirements.  EPA 
requests  comment  upon  the  difference 
between  the  monitoring  requirements 
set  out  for  TSDFs  in  the  September  1992 
General  Permits  and  those  required  in 
today's  proposed  permit. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  bsted  in 
Part  XLK.7.  of  today's  proposed  permit. 

a.  Semiannual  mowtonng 
requirements.  During  the  period 
beginning  on  the  effective  date  and 
lasting  dvough  the  expiration  date  of 


this  pemit.  facilities  identified  in 
paragraph  8.a.(l)  must  monitor  those 
storm  water  discharges  identified  below 
at  least  semiannually  (2  times  per  year). 
Permittees  with  facilities  identified  in 
Parts  XI.K.8.1.  (below)  must  report  in 
accordance  %vith  Part  VI.B.  (Reporting: 
Where  to  Submit)  and  paragraph 
XI.K.Bx.  (Reporting:  When  to  Submit). 
In  addition  to  the  parameters  listed 
below,  the  permittee  ^all  provide  the 
date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  nmoff:  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event:  and  an 
estimate  of  the  total  volimie  (in  gallons) 
of  the  discharge  sampled. 

(1)  Hazardous  waste  treatment, 
storage,  or  disposal  facilities,  including 
those  that  are  operating  under  interim 
status  or  a  permit  under  Subtitle  C  of 
RCRA  are  required  to  conduct 
semiannual  monitoring  for  the  following 
parameters: 

•  Ammonia 

•  Total  Recoverable  Magnesitim 

•  Magnesiimi  (dissolved) 

•  Total  Kjeldahl  Nitrogen 

•  COD 

•  TDS 

•  TOC 

•  Oil  and  Grease 

•  pH 

•  Total  Recoverable  Arsenic 

•  Total  Recoverable  Barium 

•  Total  Recoverable  Cadmium 

•  Total  Recoverable  Chromium 

•  Total  Cyanide 

•  Total  Recoverable  Lead 

•  Total  Mercury 

•  Total  Recoverable  Selenium 

•  Total  Recoverable  Silver 

•  Acute  Whole  Effluent  Toxicity. 

b.  Sample  type.  For  discharges  from 
holding  ponds  or  other  impoundments 
with  a  retention  period  greater  than  24 
hours,  (estimated  by  dividing  the 
volume  of  the  detention  pond  by  the 
estimated  volume  of  water  discharged 
during  the  24  hours  previous  to  the  time 
that  the  sample  is  collected)  a  minimiun 
of  one  grab  sample  may  be  taken.  For  all 
other  discharges,  data  shall  be  reported 
for  a  grab  sample.  All  such  samples 
shall  be  collected  frtim  the  disdiarge 
resulting  from  a  storm  event  that  is 
greater  than  0.1  inches  in  magnitude 
and  that  occurs  at  least  72  hours  from 
the  previously  measurable  (greater  than 
0.1  inch  rainfall)  storm  event  The  grab 
sample  shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
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sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 
a  grab  sample  during  the  first  30 
minutes  was  impracticable. 

c.  Reporting:  when  to  submit.  (1) 
Permittees  that  are  required  to  conduct 
sampling  pursuant  to  Part  6.a.  shall 
monitor  samples  collected  during  the 
sampling  periods  running  from  January 
to  June  and  during  the  sampling  period 
from  July  to  December.  Sucn  permittees 
shall  submit  monitoring  results  obtained 
during  the  repwrting  period  running 
fttjm  January  to  December  on  Discharge 
Monitoring  Report  Form(s)  postmarked 
no  later  than  the  28th  day  of  the 
following  January.  A  separate  Discharge 
Monitoring  Report  Form  is  required  for 
each  sampling  period.  The  first  report 
may  include  less  than  12  months  of 
information. 

9.  Region-specific  Conditions 

Region  VI  does  not  anticipate 
allowing  coverage  for  Hazanious  Waste 
Treatment  Storage  or  Disposal  Facilities 
(TSDF)  in  the  permits  issued  by  EPA 
Region  VI  for  Louisiana  (LAR05*###), 
New  Mexico  (NMR05*###).  Oklahoma 
(OKR05 •###).  Texas  fTXROS *###),  and 
Indian  Lands  in  these  States 
(LAR05*##F.  NMR05*##F.  OKR05*##F. 
orTXR05*##F). 

L  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Landfills 
and  Land  Application  Sites 

This  section  of  today's  proposed 
permit  addresses  special  requirements 
for  storm  water  discharges  associated 
with  industrial  activity  from  landfill 
and  land  application  sites.  Pursuant  to 
40  CFR  122.26,  storm  water  discharges 
from  landfills,  land  application  sites, 
and  open  dumps  that  receive  or  have 
received  industrial  waste,  including 
sites  subject  to  regulation  under  Subtitle 
D  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  are  required  to 
seek  permit  coverage.  Under  this 
section,  industrial  waste  is  defined  as 
waste  generated  by  any  of  the  industrial 
activities  described  at  40  CFR 
122.26(b)(14). 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 


this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facihty  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Industry  Profile 

Special  conditions  contained  in  this 
section  apply  to  land  disposal  sites  that 
meet  the  definition  of  a  landfill  under 
KCRA  Subtitle  D  contained  at  40  CFR 
part  257,  which  establishes  criteria  for 
the  classification  of  solid  waste  disposal 
facilities  and  practices.  Part  257  defines 
landfills  as  areas  of  land  or  excavation 
in  which  wastes  are  placed  for 
permanent  disposal,  and  that  are  not 
land  application  units,  surface 
impoundments,  injection  wells,  or 
waste  piles.  Included  in  this  definition 
are  municipal  solid  waste  landfills 
(MSWLFs)  and  industrial  solid 
nonhazardous  waste  landfills.  (Many  of 
the  1,410  landfill  facilities  participating 
in  the  group  application  process  are 
classified  as  MSWLFs).  Therefore,  the 
special  conditions  in  this  section  apply 
to  both  MSWLFs  and  industrial  landfills 
•as  defined  under  part  257.  This  section 
also  applies  to  industrial  waste  land 
application  sites.  Land  apphcation  sites 
are  defined  as  facilities  at  which  wastes 
are  applied  onto  or  incorporated  into 
the  soil  surface  for  the  purpose  of 
beneficial  use  or  waste  treatment  and 
disposal.  No  open  dumps  were  included 
in  the  facilities  participating  in  the 
group  application  process  (open  dumps 
are  defined  as  solid  waste  disposal  units 
not  in  compliance  with  State/Federal 
criteria  established  under  RCRA  Subtitle 
D)  and  operation  of  an  open  dump  is 
prohibited  under  RCRA  Section  4004. 
Therefore,  storm  water  discharges  fitjm 
open  dumps  are  not  addressed  by  this 
section. 

The  following  sections  describe 
industrial  and  municipal  solid  waste 
landfills  and  industrial  waste  land 
application  sites. 

a.  Municipal  solid  waste  landfills.  In 
1988,  EPA  estimated  that  there  were 
approximately  9,300  MSWLFs  in  the 
U.S.  The  wastes  which  are  dispos-  ^  ■'" 
in  MSWLF  landfills  are  highly  variaole. 


Examples  include  household  waste 
(including  household  hazardous  waste 
which  is  excluded  from  RCRA 
hazardous  waste  regulation), 
nonhazardous  incinerator  aishes, 
commercial  wastes,  yard  wastes,  tires, 
white  goods,  construction  wastes, 
municipal  and  industrial  sludges, 
asbestos,  and  other  industrial  wastes. 
Only  a  small  percentage  of  all  wastes 
disposed  of  in  MSWLFs  are  industrial 
wastes.  In  1988.  EPA*s  Report  to 
Congress  on  solid  waste  generation 
indicated  that  nearly  90  percent  of 
wastes  disposed  of  in  all  MSWLFs  were 
household  or  commercial  (office) 
wastes.  Industrial  process  wastes 
represented  only  2.73  percent  of  the 
total  wastestreara  (although  most 
MSWLFs  currently  or  have  previously 
accepted  industrial  wastes  and  are 
therefore  subject  to  storm  water 
permitting  requirements).  The  Report 
also  indicated  that  about  half  of  the  total 
number  of  MSWLFs  received  small 
quantity  generator  hazardous  wastes.  In 
addition,  MSWLFs  that  operated  prior 
to  the  implementation  of  RCRA 
hazardous  waste  management 
requirements  in  1980  may  have  received 
wastes  that  before  that  date  that  would 
have  been  classified  as  hazardous 
wastes  under  current  RCRA 
remiirements. 

A  typical  MSWLF  is  a  constantly 
evolving  facility  which  is  constructed 
over  its  operating  life  as  received  wastes 
are  spread,  compacted,  and  covered. 
Most  modem  landfills  contain  one  or 
more  separate  "units,"  plaimed  final 
waste  containment  areas.  Active  units 
continue  to  receive  wastes  until  they 
have  reached  disposal  capacity.  When 
capacity  is  reached,  a  unit  is  capped 
with  a  final  cover,  and  additional  wastes 
must  be  placed  in  other  active  units.  As 
a  result,  a  landfill  may  consist  of 
multiple  inactive  and  active  units  at 
various  stages  of  completion. 

Within  each  unit,  wastes  are  added  in 
layers  referred  to  as  lifts.  Received 
wastes  are  spread  across  the  working 
face  of  the  landfill  to  a  depth  of  six  to 
twenty  feet  and  then  compacted.  At  the 
end  of  each  working  day  a  thin  layer  of 
soil  (daily  cover)  is  spread  on  top  of  the 
added  wastes  and  compacted.  A  large 
unit  may  consist  of  multiple  lifts, 
depending  on  the  planned  final  depth. 

Historically,  landfills  have  been 
constructed  according  to  one  of  two 
generic  designs,  the  trench  method  and 
the  area  metbod,  or  a  combination  of 
these.  The  trench  method  requires  the 
excavation  of  a  trench  into  which 
wastes  will*be  placed.  Soil  from  the 
excavation  provides  the  cover  material 
as  disposal  continues.  In  the  area 
method,  wastes  are  placed  directly  on 
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the  ground  surface  and  disposal  follows 
the  natural  contours  of  the  land.  Some 
landfills  use  combinations  of  the  two 
methods  at  difiierent  times  depending  on 
the  location  of  the  active  unit. 

MSWLF  construction  creates  constant 
changes  in  the  contours  of  the  facility 
resulting  in  changing  patterns  of  storm 
water  runon  and  runoff.  Controlling 
erosion  of  landfill  slopes  is  among  the 
primary  concerns  of  the  landfill 
operator.  Current  practices  generally 
include  a  combination  of  temporary 
controls  (straw  bales,  silt  fences,  etc.),  in 
active  disposal  areas,  and  permanent 
controls  (recontouring,  revegetation, 
etc.),  in  areas  where  waste  disposal  has 
been  completed. 

Daily  and  intermediate  covers  serve 
primarily  to  protect  against  disease 
vectors  and  to  prevent  fires  and  the 
blowing  of  refuse.  Typically,  daily 
covers  consist  of  the  minimum  amount 
of  soil  excavated  fit>m  the  site  needed  to 
cover  exposed  wastes  in  the  active  areas 
of  the  landfill.  After  spreading,  the 
cover  is  usually  compacted  to  reduce 
loss  from  erosion.  Intermediate  covers, 
which  are  also  typically  soil  excavated 
fit>m  the  site,  are  often  applied  to  areas 
of  a  unit  which  will  be  inactive  for 
periods  of  30  days  or  more.  Deeper  than 
daily  covers,  intermediate  covers  may 
be  applied  in  conjunction  with  runofif 
control  measures  to  minimize  pooling 
and  high-velocity  flow  patterns.  Both 
daily  and  intermediate  covers  promote 
infiltration  to  some  extent,  depending 
on  depth  and  soil  material. 

When  a  landfill  (or  landfill  unit)  has 
reached  disposal  capacity,  a  final  cover 
is  applied.  Final  covers  generally 
provide  a  relatively  impermeable  cap 
over  which  topsoil  is  placed  and 
vegetation  is  established.  Permanent 
runoff  controls  (diversion  channels, 
recontouring,  terracing,  etc.)  may  be 
constructed  to  minimize  erosion  and 
)onding.  Final  cover  materials  in  older 
andfiUs.  which  are  generally  subject  to 
imited  regulatory  requirements,  often 
consist  of  a  single  layer  of  natural  soils. 
However,  at  newer  landfills  subject  to 
more  stringent  regulatory  requirements, 
other  cover  materials  (polymers,  sand 
and  gravel,  sewage  sludge,  etc.)  are 
frequently  combined  with  soil  in 
multiple  layers. '0* 

b.  Industrial  landfills.  Industrial 
landfills  only  receive  wastes  from 
industrial  facilities  such  as  factories, 
processing  plants,  and  manufacturing 
sites.  These  facilities  may  also  receive 
hazardous  wastes  from  very  small 


quantity  hazardous  waste  generators 
(less  than  100  kilograms  per  month),  as 
defined  in  RCRA  Subtitle  Q  Included  in 
these  waste  streams  are  some  PCB- 
contaminated  wastes.  The  Toxic 
Substances  Control  Act  PCB  disposal 
regulations  allow  limited  categories  of 
PCB  materials  to  be  disposed  of  in 
RCRA  Subtitle  D  landfills.  ><»  In  1988. 
EPA  estimated  that  there  were  at  least 
3.511  industrial  Subtitle  D  landfills  (this 
would  presumably  be  the  maximum 
number  of  non-MSWLF  facilities 
regulated  by  the  storm  water  program). 
The  specific  number  of  these  units  that 
are  onsite  and  offsite  facilities  (i.e.. 
centralized  waste  management  units) 
was  not  available.  Because  wastes 
generated  by  industrial  facilities  vary 
considerably,  both  between  and  within 
industries,  the  wastes  disposed  of  at 
industrial  landfills  can  be  highly 
variable.  For  example,  the  industrial 
nonhazardous  waste  category  includes 
wastes  fix)m  the  pulp  and  paper 
industry,  the  organic  chemical  industry, 
the  textile  manufacturing  industry,  and 
a  variety  of  other  industries. 
Consequently,  these  waste  streams  may 
vary  in  chemical  composition  and/or 
physical  form.  Most  industrial  landfills 
are  privately  owned. '<" 

Currently,  there  are  limited  data 
available  on  industrial  landfills. 
Specific  industrial  waste  streams  have 
not  been  well  characterized  and  little  is 
known  about  the  hazards  they  may 
pose.  Limited  data  are  also  available 
regarding  the  design,  operation,  and 
location  of  these  facilities.  It  has  been 
documented,  however,  that  there  has 
been  only  sporadic  application  of  design 
and  operating  controls  at  industrial 
landfills.  In  1988,  only  about  12  percent 
of  industrial  landfills  (including  both 
onsite  and  offsite  facilities)  bad  any  type 
of  liner,  and  fewer  than  35  percent 
employed  runon/runoff  controls. 'o*  The 
use  of  these  controls  (including  runon 
and  runoff  controls)  at  industrial  waste 
landfills  is  likely  to  increase  as  State 
industrial  waste  programs  continue  to 
evolve. 

c.  Land  application  sites.  In  1988, 
EPA  estimated  that  there  were 
approximately  5,605  land  application 
sites  in  the  U.S.  These  sites  receive 
wastes  (primarily  wastewaters  and 
sludges)  bom  facilities  in  virtually  every 
major  industrial  category.  More  than 
half  of  all  land  application  sites  cover 
less  than  50  acres  and  receive  less  than 
50  tons  of  waste  annually.  The  largest 
number  of  active  land  application  sites 


in  1988  were  observed  in  the  food  and 
kindred  products  industry,  however  the 
pulp  and  paper  industry  managed  the 
largest  gross  quantity  of  waste  using  this 
practice.  Similar  to  landfills,  the 
variability  in  types  of  waste  that  are 
land  applied  precludes  any  general 
characterization  of  the  materials  that 
may  be  exposed  to  storm  water. 
Typically,  individual  land  applications 
will  only  dispose  of  wastes  with  specific 
characteristics.  However,  the  criteria  for 
selection  are  site-specific  depending  on 
type  of  process  used  and  the  soil 
characteristics.  Waste  application 
techniques  are  dependent  on  waste 
characteristics. 

In  1988.  EPA  found  that  68.5  percent 
of  all  industrial  waste  land  application 
units  had  runon  and  runoff  controls.  No 
information  was  available  on  the  extent 
of  closure  requirements  applicable  to 
land  application  units. 

2.  Potential  Pollutant  Sources  at  Landfill 
and  Land  Application  Sites 

a.  Landfills.  At  landfill  sites,  runoff 
carrying  suspended  sediments  and 
commingling  of  runoff  with 
uncontrolled  leachate  are  the  two 
primary  sources  of  pollutants  that  this 
section  is  intended  to  address.  Other 
potential  sources  of  pollutants  at 
landfills,  those  from  ancillary  areas  of 
the  landfill  and  which  are  not  directly 
associated  with  landfill  activities  (i.e.. 
vehicle  maintenance,  truck  washing, 
composting,  transfer  station  activities, 
etc.)  may  be  subject  to  requirements  in 
other  sections  of  today's  proposed 
permit. 

(1)  Total  suspended  solids.  Storm 
water  discharges  from  landfill  sites 
often  contain  high  TSS  levels  because  of 
the  extensive  land  disturbance  activities 
associated  with  landfill  operations. 
Suspended  solids  can  adversely  affect 
fisheries  by  covering  the  bottom  of  a 
stream  or  lake  with  a  blanket  of  material 
that  destroys  the  fish  food  bottom  fauna 
or  spawrning  grounds.  In  addition,  while 
they  remain  in  suspension,  suspended 
solids  can  increase  turbidity,  reduce 
light  penetration,  and  impair  the 
photosynthetic  activity  of  aquatic 
plants. '09  Specific  sources  of  TSS 
loadings  from  landfill  operations  and 
typical  Best  Management  Practices 
(BMPs)  used  to  control  TSS  levels  in 
storm  water  runoff  are  shown  in  Table 
L-1.  The  listed  BMPs  are  consistent 
with  the  BMPs  identified  in  part  1  of  the 
permit  applications  submitted  by 
landfill  group  applicants. 


105  "Report  to  Congress:  Solid  Waste  Disposal  in 
the  United  States."  Vol.  n.  Office  of  Solid  Waste 
and  Emergency  Response,  Oct  1988. 


106  Ibid. 

107  Ibid. 
■«Ibid. 


'o»EPA.  1974  (October).  "Development  Document 
for  the  Effluent  Limitations  Guidelines  and  New 
Source  Performance  Standards  for  the  Steam 
Electric  Power  Point  Source  Category." 
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Table  L-1  .-Sources  of  TSS  Loacmngs  and  Typical  BMPs  Used  for  Erosion  Control  at  Unofills 


Potential  poiulani  sotmes 


Erosion  from: 

•  Exposed  soil  from  excavating  ceRsArenches. 

•  Exposed  <rfockpaes  (A  cover  materials. 

•  Inactive  c<Hts  with  final  cover  but  not  yet  ti- 
na»y  stabilized 

•  Daily  or  intemtediato  cover  placed  on  eels  or 
liench«»<. 


Erosion  from  haul  roads 
tracking  of  sediments). 


(wKkKimQ  veNde 


BMPs 


^^*^*  ***  ***•  temporary  seecing,  mulching,  and  geo<extfles:  leave  vegetative  filter  strips 
■long  streams. 

Imptemef*  rtrucfcwl  controts  such  as  dkes.  swales.  sA  fences.  liMer  berms.  sedhneni  mns 

and  portds.  outet  protection,  pipe  slope  drains,  check  dams,  and  tenaces  to  convey  iwwil 
to  drvert  storm  water  ftows  away  Irom  areas  susceptible  to  erosion.  ««l  to  prevent  sedl^ 
ments  from  entering  water  bodies. 

Frequently  inspect  aH  stabilization  and  structural  erosion  control  measures  and  oertonn  aM  nec- 
essary maintenance  arx)  repairs. 

Stabilize  haul  roads  and  entrances  to  landfiO  »rith  gravel  or  stone 

Construct  vegetated  swales  atong  road. 

Clean  »*ieels  md  body  o<  tacks  or  other  equipnrient  as  necessary  to  minimize  sedfrnent  tracK- 
«g  (biA  contam  any  wash  waters  (process  wastewaters]). 

Frequently  inspect  al  stabiization  and  sfrudural  erosion  control  measures  and  perform  tM  nee- 
essary  maintenance  and  repairs. 


Landfill  group  applicants  were 
required  to  submit  storm  water 
sampling  data  under  part  2  of  their 
group  applications.  There  were  a  total  of 
1.410  facilities  in  the  landfill  group 
applicatio' >s.  Part  2  data  revealed  that 
TSS  concentrations  were  extremely 
variable.  Statistically  summarized  part  2 
data  indicated  a  wide  range  of  TSS 
concentrations  ranging  from  0  mg/L  to 
39,900  mg/L  for  grab  samples,  with  a 


mean  of  2.976  mg/L.  For  statistically 
summarized  part  2  composite  samples, 
the  concentrations  ranged  between  0 
mg/L  and  18.220  mg/L.  with  a  mean  of 
1.850  mg/L  Additional  part  2  data  fell 
within  the  ranges,  and  generally  below 
the  mean  concentrations,  that  are  stated 
above. 

(2)  Other  pollutants.  Table  L-2 
presents  potential  sources  of  other 
pollutants  in  storm  water  discharges 


from  landfill  operations.  The  specific 
polhitants  associated  with  each  of  these 
sources  are  highly  variable,  depending 
upon  individual  site  operations  and 
waste  types  received.  Table  L-2  also 
lists  BMPs  that  would  be  expected  to  be 
used  in  these  areas  to  minimize 
potential  pollutant  loadings.  Several  of 
these  BMPs  were  identified  in  the  group 
permit  applications  submitted  by 
landfill  operators. 


Table  L-2.— Sources  and  BMP  Controls  of  Potential  Pollutants  (other  than  TSS) 


Potential  poKutanl  source 


Applicabon  o<  fertilizers,  pe^icides,  and  herton 
cides. 


Exposure  of  ctiemical  material  storage  areas  to 
precipitation  (including  pesticides,  fertilizers, 
and  tierbicides). 

Exposure  of  waste  at  open  face 


Waste  tracking  onsite  and  haul  roads.  soMs 
trarttport  on  wtwels  arxl  extenor  ol  trucks  or 
ott>er  equioment  (common  with  incir)erator 
ash). 

Uncontrolled  leachate  (commingling  of  leachate 
with  runoff  or  runon). 


BMPs 


Otewve  al  appkcabte  Federal.  State,  and  local  regulations  when  using  these  products 
Stnctly  frjNow  recommended  apptcalion  rates  and  methods  (i.e.,  do  not  apply  in  excess  of  veo- 

etatrve  requirements).  ^ 

Have  materials  such  as  absorbent  pads  easily  accessible  to  dean  up  spiNs. 
Provide  barriers  such  as  dikes  to  contain  spills. 
Provide  cover  tor  outside  storage  areas. 

Have  materials  such  as  absorbent  pads  easiN  accesstole  to  clean  14)  spils. 
Minimize  the  area  of  exposed  open  face  as  much  as  is  practical)le. 
Divert  ftows  around  open  face  using  structural  measures  such  as  dkes,  berms.  swales  and 

pipe  stope  drains. 
Frequently  inspect  aroston  and  sedunentation  controls. 
Clean  wheels  and  extorter  of  frucks  or  other  equipment  as  r,eces$ary  to  minimize  waste  traek- 

mg  (but  contav)  any  wash  waters  (process  wastewaters]). 

Fre<»jently  Inspect  leachate  coltectton  system  and  landfill  for  leachate  leaks. 
Maintain  landfill  cover  and  vegetation. 
Maintain  teachate  colectwn  system. 


Table  L-3  summarizes  the  group 
applicant  data  that  was  analyzed  for  the 
seven  conventional  and 
nonconventional  pollutants  (other  than 
TSS)  required  to  be  sampled  for  by  all 
landfills  submitting  part  2  data.  Similar 
to  the  results  for  TSS  described  above, 
these  data  indicate  that  there  was  great 
variability  in  pollutant  concentrations  at 
the  various  landfills.  Generally, 


pollutant  concentrations  for  BOD$.  COD, 
Nitrate  plus  Nitrite  Nitrogen.  TKN.  and 
pH  exhibit  variability  with  the 
minimum  and  maximum  reported 
concentrations,  often  ranging  over 
several  orders  of  magnitude.  As  shown 
in  Table  Ln^3,  the  concentrations  of  these 
constitxients  are  generally  low  in 
comparison  to  discharges  fit)m  other 
sectors.  Elevated  levels  of  these 


pollutants  would  not  be  anticipated  in 
runoff  from  waste  management  units 
unless  there  was  direct  contact  with 
waste  materials  and/or  commingling 
with  leachate.  Additional  part  2 
information  received  is  generally 
consistent  with  the  values  reported 
below. 
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Table  L-3.— Summary  of  UndfiliA>^nd  Appucation  Site  Storm  Water  Data  (Except  TSS) 


Parameter 


BOO, 
COD 

Nitrate  plus  Nitrite  Nitrogen 

Nitrogen.  Total  Kjeldahi 

Oil  arxj  Grease 

PH  - 

Total  Ptwsphorus  ...._ 


Data  summary 


Grab  samples 


78%  of  BOO  levels  10  mg/l  or  less 

78%  of  COD  levels  less  than  100  mgi. 

71%  of  nitrate  plus  nitrogen  levels  one  mgl\.  or  less 

74%  of  TKN  levels  less  tt«n  2  mgO.  

83%  of  Oil  and  Grease  levels  5  mg/L  or  less 

96%  of  pH  levels  between  6.49  and  8.88 

65%  of  phosphorus  levels  less  than  2  mgO.  ....„ 


Composite  samples 


73%  of  BOD  levels  10  mg/L  or  less. 

77%  of  COD  levels  less  than  100  mga„ 

65%  of  nitrate  plus  mtrogen  levels  less  than  1  mg/L 

85%  of  TKN  levels  less  than  2  mafL. 

Not  Applicable. 

96%  of  pH  levels  between  6.49  and  8.88. 

75%  of  phosphorus  levels  less  than  2  mg/L 


Only  two  groups  submitted  sampling 
for  toxic  pollutants  expected  to  be 
present  in  their  storm  water  discharges. 
Data  were  submitted  for  five  facilities. 
These  data  are  evaluated  and 
summarized  in  Table  L-4.  While  the 
data  suggest  that  some  toxic  pollutants 


could  be  present  (at  highly  variable 
levels)  in  storm  water  discharges  from 
landfills,  the  amount  of  data  is 
inadequate  to  be  considered 
representative  of  storm  water  discharges 
from  landfill  sites.  In  addition,  there  is 
little  or  no  additional  data  available 


from  other  sources  to  characterize  the 
levels  of  toxic  pollutants  in  discharges 
of  runoff  fix)m  industrial  and  miuiicipal 
sohd  waste  landfills.  Additional  part  2 
data  for  toxic  pollutants  were  within  the 
grab  sample  ranges  listed  in  Table  L-4. 


Table  L-4.— Summary  of  Toxic  Pollutant  Grab  Sampling  Data 

(Data  submitted  by  only  two  groups] 


Parameter 


Ammonia  ..„. 

Arsenic 

Barium 

Cadmium  ..„ 
Ctwomium  ._ 

Iron 

Lead 

Mercwy „ 

Selenium 

Silver 

TOC  ..._ 


Grab  samples 


Num- 
ber 01 
groups 


Num- 
ber o( 
sites 


Num- 
ber o( 
outfits 


Range  (ma' 
L) 


.4-160 

.006-9.49 

.065-2.14 

0.845 

.006-.204 

.036-210 

.079-83.7 

.0002-61.5 

.005-16.5 

.006 

.54-128 


Composite  samples 


Num- 
ber of 
groups 


Num- 
ber o< 
sues 


Num- 
ber o( 
outfaAs 


Range  (mcV 
L) 


.17-59 

.05-.09 

.21-J2 

0 

N/A 

49.6-90.5 

.02 

N/A 

N/A 

N/A 

N/A 


b.  Land  application  sites.  At  land 
application  sites.  TSS  would  also  be 
expected  to  be  found  at  elevated  levels 
in  storm  water  discharges  (because  of 
the  extensive  soil  distiu-bance).  The 
occurrence  and  levels  of  other 
pollutants  in  storm  water  discharges  are 
dependent  on  the  types  of  wastes 
applied  and  facihty  design  and 
operation  (including  use  of  storm  water 
management/treatment  practices.  No 
part  2  data  for  TSS  or  any  other 
pollutants  was  submitted  for  land 
application  sites  nor  was  such  data 
available  from  other  sources. 

There  are  no  Federal  criteria  for 
industrial  landfill  or  land  application 
unit  design,  operation,  closiu«  or  post- 
closure  care.  State  programs  that 
address  industrial  landfills  and  land 
application  sites  vary  considerably.  As 
noted  above,  only  35  percent  of  ail 
industrial  landfills  ciirrently  have 
runon/runoff  controls.  However,  many 
are  subject  to  closure  requirements. 


3.  Pollutant  Control  Measures  Required 
by  Other  EPA  Programs 

EPA  recognizes  that  requirements 
under  other  Federal  and  State  programs 
currently  address  reclamation/closure  of 
and  storm  water  management  at  landfill 
and  land  application  sites.  In 
developing  requirements  under  this 
section,  the  Agency  has  considered  how 
these  other  program  requirements  affect 
the  characteristics  of  storm  water 
discharges  (e.g..  by  limiting  contact  with 
potential  pollutant  sources).  Of  specific 
note  are  recently  imposed  RCRA  criteria 
at  40  CFR  parts  257  and  258  that 
address  the  design,  operation,  and 
closure  of  MSWLFs.  These  regulations 
are  summarized  below. 

Regulations  at  40  CFR  part  257 
classify  solid  waste  disposal  facalities 
and  practices.  Regulations  at  40  CFR 
part  258  establish  criteria  for  municipal 
solid  waste  landfills.  The  types  of 
criteria  required  include:  location 
restrictions,  operating  criteria,  design 
criteria,  ground  water  monitoring  and 
corrective  action,  closure  and 
postclosure  care,  and  financial 


assurance  criteria.  All  States  must 
implement  the  Federal  MSWLF  criteria 
primarily  through  State  solid  waste 
management  plans. 

As  part  of  tne  operating  criteria,  part 
258  i^equires  that  all  discrete  units 
within  MSVVLf  s  receiving  waste 
provide  for  the  following  by  October 
1993  (it  should  be  noted  that  EPA  has 
proposed  an  extension  of  this  deadline 
to  April  1994): 

(a)  Owners  or  operators  of  all  MSWLF 
units  must  design,  construct,  and  maintain: 

(1)  A  runon  control  system  to  prevent  flow 
onto  the  active  portion  of  the  landfill  during 
the  peak  discharge  from  a  25-year  storm: 

(2)  A  runoff  control  system  from  the  active 
portion  of  the  landfill  to  collect  and  control 
at  least  the  water  volume  resulting  from  a  24- 
hour,  25-year  storm  event 

In  addition,  all  MSWLF  units  that 
received  wastes  after  October  1991  are 
required  to  meet  specific  closure 
standards  (see  40  CFR  258.60).  These 
standards  include  installation  of  a  final 
cover  consisting  of  a  minimiun  of  6 
inches  of  topsoil  over  a  minimum  of  18 
inches  of  clay.  The  cover  must  be  no 
more  permeable  than  the  unit's  liner. 
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The  criteria  also  imply,  but  do  not 
explicitly  require,  that  revegetation 
should  be  p)erformed. 

These  criteria  indicate  that  for  all  but 
the  most  severe  storm  events  (i.e., 
greater  than  the  24-hour,  25-year  storm 
event),  new  units  within  MSWLFs  will 
be  required  to  separate  storm  water 
discharges  from  active  and  inactive 
areas.  (Active  areas  are  defined  as  those 
that  have  not  yet  received  a  final  cover 
(as  required  under  258.60).)  Further,  the 
closure/final  cover  criteria  described 
above  are  intended  to  prevent  contact 
with  waste  materials  and  minimize 
erosion. 

4.  Options  for  G)ntrolling  Pollutants 

a.  Overview  of  section  requirements. 
This  section  establishes  separate 
requirements  for  municipal  solid  waste 
landfills  (MSWLFs)  and  industrial 
landfills.  These  requirements  are 
discussed  below. 

(1)  MSHU's.  The  Agency  believes  that 
the  MSWLF  criteria  in  40  CFR  258.60 
will  effectively  separate  runoff  from 
active  and  inactive  areas  at  newer 
landfills.  As  a  result,  separate 
requirements  have  been  established  for 
active  and  inactive  areas  at  MSWLF 
sites. 

For  discharges  from  active  landfill 
areas,  the  Agency  believes  that  there  is 
reesonable  potential  for  runoff  to 
contact  waste  materials.  In  these  areas, 
runoff  may  also  become  commingled 
with  leachate.  In  fact,  a  significant 
percentage  of  landfill  facilities  that 
submitted  group  applications,  identified 
leachate  and  wastes  as  "exposed 
materials."  The  nature  of  exposed  waste 
materials  as  well  as  the  extensive  data 
available  for  leachate  characteristics 
suggest  thpf  *he  composition  of  runoff 
from  MSW^J-'s  will  be  highly  site- 
specific.  Existing  data  (see  RCRA  docket 
materials  for  the  development  and 
implementation  of  the  40  CFR  part  258 
criteria)  show  a  wide  range  of  inorganic 
and  organic  pollutants  can  be  found  in 
landfill  leachate.  In  addition,  total 
suspended  solids  (TSS)  levels  are  also 
likely  to  be  eie\  ated  where  contact 
occurs  with  wastes,  disturbed  areas,  and 
daily/intermediate  cover  materials. 
At  this  time,  the  Agency  does  not 
believe  that  there  are  sufficient  data 
available  to  establish  numeric  limits 
based  on  best  available  technology  for 
storm  water  discharges  from  active 
MSWLF  areas.  The  data  submitted  in 
the  part  2  applications,  as  well  as 
leachate  data  bom  available  literature, 
suggest  that  a  variety  of  constituents 
niay  be  present  at  levels  that  are  highly 
site-specific  depending  on  the  types  and 
extent  of  cuiUact  with  exposed  wastes 
and  extent  of  commingling  with 
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leachate.  Furthermore,  the  volumes  of 
runoff  generated  will  be  dependent  on 
the  frequency  and  intensity  of 
precipitation  events.  For  TSS.  little  or 
no  data  are  available  to  characterize  the 
TSS  levels  in  active  landfill  area  runoff 
and  to  assess  the  performance  of 
treetment  technologies/best 
management  practices  currently  in  use. 

Therefore,  in  this  section,  EPA  is 
requiring  that  landfill  operators  develop 
storm  water  pollution  prevention  plans. 
For  active  landfill  areas,  these  plans 
should  be  tailored  toward  minimizing 
contact  of  stomi  water  with  waste 
materials.  The  plans  should  also  include 
design  and  implementation  of  best 
management  practices  and/or  treatment 
methods  to  control  the  pollutants  likely 
to  be  found  in  runoff  at  the  site.  For  the 
active  portion  of  the  landfill,  this 
section  also  requires  quarterly 
monitoring  for  TSS  and  semiannual 
monitoring  for  other  pollutants  (see 
below)  to  determine  pollutant  loadings 
and  quantify  the  performance  of  BMPs/ 
treatment  measures.  These  data  may  be 
used  in  the  future  in  the  development 
of  individual  and/or  general  permits  to 
establish  numeric  limitations  based  on 
best  available  technology.  It  should  also 
be  noted  that  EPAiis  currently  in  the 
process  of  developing  effluent  limitation 
guidelines  for  discharges  of  leachate 
from  waste  management  facilities 
(including  MSWLFs).  Where  these 
effluent  guidelines  apply  to  discharges 
from  active  areas,  facilities  will  be 
required  to  comply  with  these 
requirements  on  the  effective  date. 

For  units/areas  that  oea<Kid  receiving 
wastes  after  October  1991,  EPA  beUeves 
that  closure  criteria  under  40  CFR 
258.60  will  minimize  or  eliminate 
pollutant  loadings  from  waste  materials 
to  storm  water.  For  MSWLF  units  closed 
in  accordance  with  these  criteria.  TSS 
should  be  the  only  pollutant  of  concern. 
Again.  EPA  does  not  believe  that 
adequate  data  are  currently  available  to 
establish  a  numeric  limitation  based  on 
best  available  technology  (BAT)  for  TSS 
in  storm  water  discharges  bnm  inactive 
areas.  TSS  concentrations  in  untreated 
storm  water  discharges  have  not  been 
sufficiently  well  characterized  to 
address  the  site-specific  variability 
arismg  from  local  geology  and 
topography  along  with  individual  cover 
materials  and  reclamation  practices. 
Furthermore,  the  available  data  do  not 
support  an  assessment  of  the  relative 
performance  of  specific  BMPs/treatment 
measures.  Therefore,  for  inactive  areas 
that  were  closed  in  accordance  with  40 
CFR  258.60  criteria,  this  section  requires 
operators  to  include  in  their  pollution 
prevention  plans  specific  measures  to 
control  TSS  in  discharges.  TSS 


monitoring  will  be  required  to  provide 
additional  data  on  loadings  and  to 
evaluate  the  effectiveness  of  specific 
control  measures. 

The  Agency  is  uncertain  whether  all 
MSWLF  units  which  ceased  receiving 
wastes  prior  to  October  1991  will  have 
been  closed  in  such  a  manner  to  ensure 
long  term  stability  and  minimize  the 
potential  for  runoff  to  contact  wastes 
and  leachate.  Therefore,  operators  of 
units  that  were  closed  prior  to  October 
1991  are  required  to  conduct  the  same 
monitoring  as  required  for  active  areas. 
This  monitoring  is  intended  to  evaluate 
the  integrity  and  performance  of  final 
cover  materials  in  minimizing  pollutant 
loadings  to  storm  water  disdiarges. 
Based  on  the  results  of  this  monitoring, 
the  permitting  authority  may  elect  to 
continue/modify  or  terminate  the 
required  monitoring,  provide  for 
additional  permit  conditions  (including 
specific  BMPs  and/or  numeric 
limitations),  or  terminate  coverage 
under  the  permit,  as  appropriate. 

An  exception  from  most  monitoring 
requirements  is  provided  for  older 
landfill  areas  closed  prior  to  October 
1991  in  accordance  with  State 
requirements  that  meet  or  exceed  the 
final  cover  criteria  in  40  CFR  258.60. 
Similar  to  newer  units,  TSS  should  be 
the  only  pollutant  of  concern  at  these 
sites  and  only  quarterly  TSS  monitoring 
is  required. 

(2)  Industrial  landfills.  As  discussed 
above,  minimal  data  are  available  to 
characterize  storm  water  discharges  or 
management  practices  for  industrial 
solid  waste  landfills.  EPA  recognizes 
that  onsite  landfills  are  likely  to  be 
dedicated  waste  management  imits. 
However,  the  1988  Report  to  Congress 
indicates  that  these  onsite  units  can  be 
found  at  sites  in  virtually  every  major 
industrial  category.  Offsite  landfills  can 
receive  industrial  wastes  frt>m  alntost 
any  sources.  Further,  there  are  no 
current  or  planned  Federal  minimum 
requirements  for  runon/runoff  control 
and  closure  of  these  onsite  and  offsite 
facilities.  As  a  re&uh,  existing  State 
programs  vary.  Some  States  have 
extensive  permitting  and  design 
standard  requirements  for  industrial 
landfills,  often  for  specific  waste  types. 
In  contrast,  other  States  have  much 
more  limited  industrial  soUd  waste 
programs. 

Biecause  of  the  variability  between 
sites,  the  need  for  representative  runoff 
characterization  data,  and  the  lack  of 
information  on  BMP/treatment  method 
performance,  this  section  does  not 
establish  effluent  limitations  for  storm 
water  discharges  frum  industrial 
landfills.  At  this  time,  best  available 
technology  shall  consist  of  development 
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and  implementation  of  pollution 
prevention  plans.  In  addition,  to  ensure 
protection  of  water  quality,  the  Agency 
has  established  monitoring 
requirements  based  on  the  concern  that 
runoff  firom  industrial  landfills  may 
contact  waste  materials  and/or  leachate. 
The  monitoring  requirements  for  active 
MSWLF  areas  are  based  on  existing 
leachate  characterization  data  which 
show  the  potential  for  virtually  all 
priority  pollutants  to  be  present.  Since 
this  is  also  likely  to  be  true  for 
industrial  landfills,  similar  monitoring 
requirements  (including  toxicity  testing) 
are  being  required  for  industrial 
landfills. 

(3)  Land  application  sites.  This 
section  includes  the  same  requirements 
for  land  application  sites  as  for 
industrial  landfills  (as  described  above). 
The  Agency  does  not  airrently  have 
sufficient  data  to  identify  specific 
pollutants  common  to  land  application 
sites  and  develop  numeric  limitations. 
Therefore,  the  Agency  believes  that 
requiring  implementation  of  pollution 
prevention  plans  along  with  a  broad 
range  of  monitoring  requirements  is 
appropriate. 

5.  Storm  Water  Pollution  Prevention 
Plans  Requirements 

The  requirements  for  storm  water 
pollution  prevention  plans  under  this 
section  build  upon  the  requirements 
included  in  EPA's  storm  water  general 
permit  published  on  September  9  and 
25. 1992  (57  FR  41236  and  57  FR 
44438).  As  such,  the  following 
discussion  focuses  on  the  plan 
requirements  that  are  specific  to 
landfills  and  land  application  sites.  The 
rationale  for  the  common  requirements 
applicable  to  all  types  of  facilities 
covered  under  today's  proposed  permit 
(including  landfills)  is  provided  in  Part 
VI  of  this  fact  sheet 

a.  Description  of  potential  pollutant 
sources.  The  first  step  in  preventing 
pollution  of  storm  water  bom  landfills 
is  to  identify  potential  sources  of  storm 
water  contamination.  G)nsequently, 
EPA  is  requiring  that  landfill  and  land 
application  site  operators  include,  in 
their  pollution  prevention  plan,  a 
narrative  description  of  activities  at 
their  facilities.  The  Agency  is  also 
requiring  landfill  permittees  to  identify 
on  a  site  map  the  locations  of  active  and 
closed  cells  or  trenches,  any  known 
leachate  springs  or  other  areas  where 
leachate  may  commingle  with  runoff, 
the  locations  of  any  leachate  collection 
and  handling  systems,  and  the  locations 
of  stockpiles  of  landfill  cover  material. 
The  Agency  is  requiring  land 
application  site  permittees  to  identify 
on  their  site  maps  the  locations  of  active 


and  inactive  land  application  areas  and 
the  types  of  wastes  applied  in  those 
areas,  any  knovra  leachate  springs  or 
other  areas  where  leachate  may 
commingle  with  runoff,  the  locations  of 
any  leachate  collection  and  handling 
systems,  and  the  locations  of  temporary 
waste  storage  areas.  EPA  believes  these 
requirements  will,  in  the  event 
contamination  is  detected  in  storm 
water,  faciUtate  the  identification  of  any 
source  of  contamination. 

EPA  is  also  requiring  owners  or 
operators  to  summarize  all  available 
sampling  data  for  storm  water  and 
leachate  generated  at  the  site  because 
the  Agency  believes  these  data  will  help 
to  determine  whether  storm  water  is 
commingling  with  any  leachate 
produced  at  the  site.  Finally,  operators 
must  identify  any  current  NPDES- 
permitted  discharges  at  their  sites. 

b.  Measures  ana  controls.  EPA  is 
requiring  good  housekeeping  practices 
for  materials  storage  areas  exposed  to 
precipitation  and  for  vehicle  tracking  of 
sediment  and  waste.  EPA  believes  good 
housekeeping  practices  provide  a 
simple  and  inexpensive  means  of 
controlling  pollutants  from  entering 
storm  water  and  therefore  will  not  be 
overly  burdensome  to  regulated 
facilities. 

EPA  believes  that  Sequent  and 
thorough  inspections  are  necessary  to 
ensure  adequate  functioning  of: 
sediment  and  erosion  controls,  leachate 
collection  systems,  intermediate  and 
final  covers,  and  significant  materials 
storage  containers.  Failure  of  any  of  the 
aforementioned  items  could  cause 
contamination  of  storm  water  with 
sediment,  leachate.  or  significant 
materials  stored  onsite.  EPA  believes  it 
is  necessary  to  conduct  inspections  both 
during  storm  events  and  during  dry 
weather.  Inspections  during  dry  periods 
allow  facilities  to  identify  and  address 
any  problems  prior  to  a  storm  event, 
thereby  minimizing  the  chance  for 
storm  water  contamination.  Inspections 
during  significant  storm  events  ensure 
that  measures  are  functioning  as 
originally  intended  and  provide  an 
opportunity  for  facilities  to  observe 
what  materials  and/or  activities  are 
exposed  to  storm  water.  Pollution 
prevention  plans  must  address  the 
specific  inspection  requirements  for 
active  and  inactive  landfills  and  land 
application  sites  described  in  Part 
XLL.3.a.(3).(d)  of  today's  proposed 
permit. 

Failures  of  significant  materials 
storage  containers,  leachate  collection 
and  treatment  systems,  cover  materials, 
and  sedimentation  and  erosion  controls 
can  result  in  storm  water  contamination. 
EPA  believes  it  is  necessary  to  maintain 


these  items  in  good  working  order  to 
prevent  storm  water  contamination. 
Consequently.  EPA  is  requiring  (in 
pollution  prevention  plans)  that  owners 
or  operators  ensure  the  maintenance  of 
material  storage  areas  to  prevent  leaking 
or  rupture  and  all  elements  of  leachate 
collection  and  treatment  systems  to 
prevent  commingUng  of  leachate  with 
storm  water.  Pollution  prevention  plans 
must  also  describe  measures  to  be  taken 
to  protect  the  integrity  and  effectiveness 
of  any  intermediate  and  final  covers. 
Analyzed  part  2  data  submitted  by 
landfill  group  applicants  demonstrate 
elevated  TSS  concentrations  (mean  TSS 
grab  sample  concentration  of  3,360  mg/ 
L)  in  storm  water  discharges.  EPA 
believes  controls  are  needed  to  reduce 
potential  TSS  contamination  of  storm 
water  and  to  reduce  suspended  solids 
which  have  been  carried  by  storm  water 
before  the  discharge  leaves  the  site. 
Therefore.  EPA  h*as  chosen  to  require 
that  pollution  prevention  plans  address 
'  both  stabilization  and  structural 
controls  to  reduce  potential  TSS 
loadings  to  surface  waters. 

Monitoring  and  Reporting  Requirements 

Analytical  monitoring  requirements. 
EPA  believes  that  landfill/land 
application  sites  may  reduce  the  level  of 
pollutants  in  storm  water  runoff  from 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit.  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 
the  pollution  prevention  plan  and  to 
characterize  the  discharge  for  potential 
environmental  impacts,  the  proposed 
permit  requires  landfill/land  appHcation 
sites  (except  those  that  are  closed  in 
accordance  with  40  CFR  256.60)  to 
collect  and  analyze  samples  of  their 
storm  water  discharges  for  the 
pollutants  listed  in  Table  L-5.  The 
pollutants  listed  in  Table  L-5  were 
found  to  be  above  benchmark  levels  for 
a  significant  portion  of  landfill/land 
application  sites  that  submitted 
quantitative  data  in  the  group 
apphcation  process,  or  are  believed  to 
be  present  based  upon  the  description  of 
industrial  activities  and  significant 
materials  exposed.  Because  these 
pollutants  have  been  reported  at  levels 
of  concern  from  landfill/land 
application  sites,  EPA  is  requiring 
monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 
pollution  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  from  landfill/land 
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application  sites  must  be  monitored 
quarterly  during  tbe  second  year  of 
permit  coverage.  At  tbe  end  of  tbe 
second  year  of  permit  coverage,  a 
facility  must  calculate  the  average 
concentration  for  eacb  parameter  listed 
in  Table  L-5.  If  tbe  permittee  collects 
more  tban  four  samples  in  this  period, 
then  they  must  calculate  an  average 
concentration  for  eacb  pollutant  of 
concern  for  all  samples  analyzed. 


Table  L-5.— Industry  Monitoring 
Requirements 


PoNutants  of  concern 


Solids 


2nd  Year  of  Permit  Coverage 


4th  Year  of  Pemut  Coverage 


Total    Suspended 

(TSS)i  ...„ „ 

Total  Ptwsphorusu 

Total  Recoverabte  Ironu  .. 
Total  Recoverable  Lead>i 


Cut-off  con- 
centration {mg/l) 


100 
0.33 
0.3 
0.0337 


■Applicable  to  an  landfiM  and  land  application 
sites. 

-Applicable  to  all  facHities  except  MSWLF 
areas  closed  In  accordance  witti  40  CFR 
258.60  requrements. 

If  tbe  average  concentration  for  a 
parameter  is  less  tban  or  equal  to  the 
value  listed  in  Table  L-5,  then  tbe 

Table  L-6.— Schedule  of  Monitoring 


permittee  is  not  required  to  conduct 

3uantitative  analysis  for  that  parameter 
uring  the  fourth  year  of  tbe  permit.  If, 
however,  tbe  average  concentration  for 
a  parameter  is  greater  tban  tbe  cut-off 
concentration  listed  in  Table  L-5,  then 
the  p>ermittee  is  required  to  conduct 

auarteriy  monitoring  for  that  parameter 
uring  tbe  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  tbird,  and  fifth  year  of 
the  permit.  Tbe  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  Uie  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 


Conduct  quarterty  monitonng. 

Calculate  tf>e  average  concentration  for  all  pararneters  analyzed  during  this  period. 
If  average  concentratwn  »  greater  than  the  value  listed  tn  Table  L-5,  then  quartefly  sam- 
pling is  required  dunng  the  fourth  year  of  the  permit 

If  average  concentration  is  less  than  or  equal  to  the  value  listed  in  Table  L-5  then  no  fur- 
ther sampling  is  required  fof  that  parameter. 

Conduct  quarterty  monitoring  lor  any  parameter  where  the  average  concentration  in  year  2 
of  the  permit  is  greater  than  the  value  listed  in  Table  L-5. 

If  industrial  activities  or  the  pollution  prevention  plan  have  been  altered  such  that  storm 
water  discharges  may  be  adversely  affected,  quarterly  monitonng  is  required  for  all  oaram- 
eters  of  concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discbarges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  tbe  adjusted 
pollution  prevention  plan. 

The  monitoring  cut  off  concentrations 
listed  in  Table  L-5  are  not  numerical 
effluent  limitations.  These  values 
represent  a  level  of  pollutant  discharge 
which  facilities  may  achieve  through 
tbe  implementation  of  pollution 
prevention  plans.  At  least  half  of  the 
facilities  which  submitted  Part  2  data, 
reported  concentrations  less  tban  or 
equal  to  the  values  listed  in  Table  L-5. 
Facilities  that  achieve  average  discharge 
concentrations  which  are  less  than  or 
equal  to  the  values  in  Table  L-5  are  not 
relieved  from  the  pollution  prevention 
plan  requirements  or  any  other 
requirements  of  tbe  permit. 

b.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discbarges.  Tbe  alternative 
described  below  is  necessary  to  ensure 


that  monitoring  requirements  are  only 
imposed  on  those  facilities  that  do,  in 
fact,  have  storm  water  discbarges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  tbe  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VII.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  of)erations, 
significant  materials  from  past 
industrial  activity,  or,  in  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  facility  that  are 
within  tbe  drainage  area  of  the  outfall 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  tbe  certification  period.  Such 
certification  must  be  retained  in  tbe 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 


c.  Be  porting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  tbe  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  tbe  conclusion  of  eacb  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  eacb  analysis. 

d.  Sample  type.  All  discbarge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  fix)m  tbe 
discbarge  resulting  ftt)m  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  tban  0.1  inch  rainfall)  storm 
event.  Tbe  grab  sample  shall  be  taken 
during  tbe  first  30  minutes  of  tbe 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  repMjrt  a 
description  of  why  a  grab  sample  during 
tbe  first  30  minutes  was  impracticable. 

If  storm  water  discbarges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocesS  water,  then 
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where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
dischai]ge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposeid  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wot  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  ^e  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet]  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  a  storm  water  discharge 
from  each  outfall  are  required  at 
landfills  and  land  application  sites.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff,  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 


runoff  begins  dischai^ng.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staff's 
understanding  of  the  storm  water 
problems  on  that  site  and  effects  on  the 
management  practices  that  are  included 
in  the  plan. 

g.  Baseline  general  permit  variance. 
On  September  9, 1992,  and  September 
25, 1992,  EPA  published  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
from  landfills  and  land  application 
sites.  These  notices  specifically  require 
that  facilities  with  storm  water 
discharges  that  are  associated  with 
landfills  and  land  application  sites  are 
required  to  mcHiitor  their  storm  water 
discharges  for  ammonia,  magnesium, 
magnesium  (dissolved),  TKN,  COD, 
TDS,  TOG,  oils  and  grease.  pH,  arsenic, 
barium,  cadmium,  chromium,  total 


cyanide,  lead  (total),  mercury,  iron, 
selenium,  and  silver.  Today's  propored 
permit  contains  slightly  different 
monitoring  requirements.  EPA  requests 
comment  upon  the  difference  between 
the  monitoring  requirements  set  out  for 
landfills  and  land  application  sites 
facilities  in  the  September  1992  Genera) 
Permits  and  those  required  in  today's 
proposed  permit. 

TSS  monitoring  is  being  required  at 
all  landfill  and  land  application  sites 
because  available  sampling  data  as  well 
as  the  nature  of  these  operations 
(significant  land  disturbance)  indicate 
that  TSS  is  likely  to  be  present  at 
elevated  levels  (greater  than  500  mg/L) 
in  storm  water  discharges.  This 
monitoring  requirement  will  provide  a 
measure  to  determine  the  effectiveness 
of  the  pollution  prevention  plans, 
particularly  BMPs,  in  controlling 
erosion  and  to  further  assess  potential 
impacts  on  receiving  water  quality. 

Monitoring  is  being  required  for  other 
parameters  (except  at  sites  closed  in 
compliance  with  40  CFR  258.60)  that 
could  be  present  in  storm  water 
discharges  from  landfills  and  land 
application  fadUties  at  individual  sites 
where  leachate  commingles  with  runoff 
and/or  contacts  waste  materials.  This 
monitoring  will  allow  EPA  to  determine 
whether  prohibited  commingling  of 
leachate  is  occurring.  Further,  as  noted 
previously,  exposed  materials  and 
potential  storm  water  pollutants  (other 
than  TSS)  are  highly  site-specific 
because  they  depend  upon  current  and 
past  waste  and  materials  management 
practices.  Therefore,  the  required 
monitoring  will  allow  the  permitting 
authority  to  define  and  control  specific 
pollutant  sources  at  individual  landfills. 

Many  of  the  required  monitoring 
parameters,  other  than  TSS,  are  similar 
to  the  parameters  addressed  by  the 
ground  water  monitoring  requirements 
for  municipal  solid  waste  landfills 
established  under  subtitle  D  of  RCRA 
(see  October  9, 1991  (56  FR  50978))  and 
are  the  same  as  the  monitoring  required 
under  the  storm  water  general  f)ermit 
published  on  September  9  and  25, 1992 
(57  FR  41236  and  57  FR  44438).  Based 
on  landfill  leachate  data  reviewed  by 
EPA,  monitoring  for  these  parameters 
should  indicate  whether  leachate  is 
commingling  with  storm  water  and/or 
contamination  is  resulting  fit>m  direct 
contact  with  waste  materials.»»o »" 


no-Landnil  LeacfaatK  A  Sorray  of  C3>emicaJ  and 
Toxicity  Characteristics  and  Evaluation*  of 
Receiving  Stream  Biological  Impact*."  Draft.  West 
Virginia  Department  of  Natural  Resource*.  1987. 

Ill  "Leachate  Baseline  Report:  Determinatioo  of 
Municipal  Landfill  Leachate  Characteristics,"  NUS 
Corporatioo.  prepared  for  EPA.  Date  unknown. 
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Other  {>araineten.  such  as  total 
phosphorus,  total  aluminum,  and  total 
iron,  also  must  be  monitored  because 
the  median  values  for  the  industry  are 
greater  than  levels  of  concern.  The 
levels  of  concern  are  established  from 
the  most  stringent  storm  water  efiluent 
limitations,  Gold  Book  values,  or  NURP 
medians.  The  median  values  for  these 
parameters,  as  submitted  in  part  2  of  the 
applications,  are:  0.50  mg/L;  9.49  mg/L; 
0.840  mg/L;  and  25.0  mg/L. 
respectively. 

7.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.L6  of  today's  proposed  permit. 
a.  Quarterly  monitoring  requirement. 
During  the  period  beginning  on  the 
effective  date  and  lasting  tluough  the 
expiration  date  of  this  permit,  all 
permittees  under  this  section  must 
conduct  quarterly  monitoring  for  total 
suspended  solids  in  all  storm  water 
discharges  authorized  by  this  section. 
Permittees  must  report  in  accordance 
with  Part  VI.B.  of  the  permit  (Reporting: 
Where  to  Submit)  and  paragraph 
XI.L7.d.  (Reporting:  When  to  Submit). 
In  addition,  the  permittee  shall  provide 
the  date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  Aan 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 

b.  Semiannual  monitoring 
requirements.  During  the  period 
beginning  on  the  effective  date  and 
lasting  through  the  expiration  date  of 
this  permit,  permittees  with  landfill  and 
land  application  imlts  identified  in 
paragraphs  XI.L7.b.(l)  through 
XI.L.7.b.(4)  must  monitor  all  storm 
water  discharges  from  those  sites  at  least 
semiannually  (twice  per  year)  for  the 
following  parameters,  except  as 
provided  in  V1.E.7.  (Sampling  Waiver), 
VI.E.6.  (Representative  Discharge),  and 
XI.L.7.  (Toxicity  Testing).  The 
permittees  sample  for  the  following 
parameters: 

•  pH 

•  Magnesium  (total  recoverable  and 
dissolved) 

•  Total  Kjeldahl  nitrogen 

•  Chemical  oxygen  demand 

•  Total  dissolved  solids 

•  Total  organic  carbon 

•  Oil  and  grease 

•  Total  recoverable  arsenic 
Total  recoverable  barium 
Total  recoverable  cadmium 


•  Total  recoverable  chromium 

•  Total  recoverable  cyanide 

•  Total  recoverable  lead 

•  Total  recoverable  mercury 

•  Total  recoverable  selenium 

•  Total  recoverable  silver 

•  Acute  whole  efiluent  toxicity 
Landfill  facilities  which  receive 

sewage  sludge  must  also  monitor 
semiannually  for  fecal  coliform. 

In  addition  to  the  parameters  listed 
above,  the  permittee  shall  provide  the 
date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled; 

(1)  All  active  disposal  areas  at 
municipal  solid  waste  landfills.  Active 
areas  are  defined  as  those  areas  that 
have  not  yet  received  a  final  cover. 

(2)  All  mactive  MSWLF  areas  that 
ceased  receiving  wastes  before  October 
1991.  unless  these  areas  were  dosed  in 
accordance  with  the  closure/final  cover 
reauirements  at  40  CFR  258.60. 

(3)  All  active  and  inactive  areas  at 
industrial  solid  waste  landfills. 

(4)AU  areas  where  wastes  have  been 
applied  at  active  and  inactive  land 
application  sites. 

c.  Sample  type.  For  all  required 
monitoring,  data  shall  be  reported  for 
grab  samples. 

d.  Reporting:  when  to  submit. 
Permittees  shall  collect  quarterly 
samples  during  the  sampling  periods 
miming  bom  January  to  March.  April  to 
June.  July  to  September,  and  October  to 
December.  Permittees  that  are  required 
to  conduct  sampling  pursuant  to  Part 
XI.LS.b..  shall  collect  semiannual 
samples  during  the  sampling  periods 
running  from  January  to  June  and  July 
to  December.  Permittees  shall  annually 
submit  monitoring  results  obtained 
during  the  reporting  period  nmning 
from  January  to  December  on  Discharge 
Monitoring  Report  Form(s)  postmarked 
no  later  than  the  28th  day  of  the 
following  January.  A  separate  Discharge 
Monitoring  Report  Form  is  required  for 
each  sampling  period.  The  first  report 
may  include  less  than  12  months  of 
information. 

e.  Toxicity  Testing— ^i;  Test 
Procedures,  (o)  The  permittee  shall 
conduct  acute  24-hour  static  toxicity 
tests  on  both  an  appropriate  invertebrate 
and  an  appropriate  fish  (vertebrate)  test 
species  (EPA/600/4-«0-027  Rev.  9/91, 
Section  6.1).  Freshwater  species  must  be 
used  for  discharges  to  fi^hwater  bodies. 
Due  to  the  nonsaline  nature  of 


rainwater,  fi^hwater  should  also  be 
used  for  discharges  to  estuarine,  marine, 
or  other  naturally  saline  waterbodies. 

(b)  All  test  oi^ganisms.  procedures, 
and  quality  assurance  criteria  used  shall 
be  in  accordance  with  "Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  to  Freshwater  and  Marine 
Organisms."  EPA/600/4-90-027,  or  the 
most  current  edition.  The  control  water 
used  will  be  moderately  hard  water  as 
described  in  EPA/600/4-9{M)27.  Table 
6.  or  the  most  current  edition. 

(c.)  Tests  shall  be  conducted  annually 
(once  per  year)  on  a  grab  sample  of  the 
discharge.  Test  shall  be  conducted  using 
100  percent  effluent  (no  dilution)  and  a 
control  consisting  of  synthetic  dilution 
water.  Results  of  all  tests  conducted 
with  any  species  shall  be  reported 
according  to  EPA/600/4-90-027  (or  the 
most  current  edition).  Section  12. 
Report  Preparation,  and  the  report 
submitted  to  EPA  with  the  Discbajge 
Monitoring  Reports  (DMRs).  On  the 
DMR,  the  permittee  shall  report  "0"  if 
there  is  no  statistical  difference  between 
the  control  mortality  and  the  effluent 
mortality  for  each  dilution.  If  there  is 
statistical  difference  (exhibits  toxicity), 
the  permittee  shall  report  "1"  on  the 
DMR. 

W  If  acute  whole  effluent  toxicity 
(statistically  significant  difference 
between  the  100  percent  dilution  and 
the  control)  is  detected  in  the  storm 
water  discharges,  the  permittee  shall 
review  the  storm  water  pollution 
prevention  plan  and  maie  appropriate 
modifications  to  assist  in  identifying  the 
sources  of  toxicity  and  to  reduce  the 
toxicity  of  their  storm  water  discharges. 
A  simimary  of  the  review  and  the 
resulting  modifications  shall  be 
provided  in  the  plan. 

M.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Automobile  Salvage  Yards 

On  November  16. 1990  (55  FR  47990), 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharges 
associated  with  industrial  activity." 
This  definition  included  point  source 
discharges  of  storm  water  bom  eleven 
categories  of  facilities,  including"*  •  • 
battery  reclaimers,  salvage  yards,  and 
automobile  recyclers,  including  but 
limited  to  those  classified  as  Standard 
Industrial  Classification  5015  •  *  •." 

This  section  establishes  special 
conditions  for  the  storm  water 
discharges  associated  with  industrial 
activities  at  automobile  salvage  yards. 
Storm  water  discharges  covered  by  this 
section  are  discharges  where 
precipitation  and  storm  water  runon 
come  into  contact  with  significant 
materials  including,  but  are  not  limited 
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to  parts  storage  and  cleaning,  storage  of 
junked  vehicles,  waste  products,  by- 
products, stored  materials,  fuels,  and 
areas  used  for  dismantling  operations. 
This  includes  storm  water  discharges 
from  access  roads,  and  rail  lines  used  or 
traveled  by  carriers  of  raw  materials, 
manufactured  products,  waste  materials, 
or  by-products  created  by  the  facility. 
Washwaters  from  vehicle,  equipment, 
and  parts  cleaning  areas  are  process 
wastewaters.  Discharges  of  process 
wastewater  or  discharges  subject  to 
process  wastewater  effluent  limitation 
guidelines  are  not  eligible  for  coverage 
under  this  section. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  indiistrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 


section  shall  not  preclude  the  operator 
of  the  industrial  facility  fipom  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Industry  Profile 

This  section  has  been  developed  for 
storm  water  discharges  associated  with 
activities  related  to  dismantling  of  used 
motor  vehicles  for  the  purpose  of  selling 
parts.  As  stated  above,  category  (vi)  of 
the  definition  of  storm  water  discharges 
associated  with  industrial  activity 
includes  facilities  primarily  engaged  in 
the  wholesale  or  retail  distribution  of 
used  motor  vehicle  parts  and  classified 
as  SIC  code  5015.  Dismantlers  are  a 
major  source  for  replacement  parts  for 
motor  vehicles  in  service. 

The  following  description 
siunmarizes  operations  that  might  occur 
at  a  typical  automobile  dismantling 
facility.  The  primary  activity  involves 
the  dismantling  or  wrecking  of  used 
motor  vehicles.  Some  facilities, 
however,  perform  vehicle  maintenance 
and  may  rebuild  vehicles  for  resale. 

Typically,  automobile  dismantling 
facilities  receive  vehicles  that  are  eiSier 
uneconomical  to  nin  or  wrecks  that  are 
uneconomical  to  repair.  The  nature  of 
operations  generally  depends  on  the 
size  and  location  of  the  facility.  In  urban 
areas  where  land  is  more  valuable, 
vehicles  are  typically  dismantled  upon 
arrival,  parts  are  segregated,  cleaned, 
and  stored.  Remaining  hulks  are 
generally  sold  to  scrap  dealers  rather 
than  stored  onsite  due  to  limited  space. 
In  more  rural  areas,  discarded  vehicles 
are  typically  stored  on  the  lot  and  parts 


removed  as  necessary.  Remaining  hulks 
are  sold  to  scrap  dealers  less  frequently. 

Once  a  used  vehicle  is  brought  to  the 
site,  fluids  may  be  drained  and  the  tires, 
gas  tank,  radiator,  engine  and  seats  may 
be  removed.  The  dismantler  may 
separate  and  clean  parts.  Such  cleaning 
may  include  steam  cleaning  of  the 
engine  and  transmission  as  well  as  the 
use  of  solvents  to  remove  oil  and  grease 
and  other  residues.  Usable  parts  are 
then  inventoried  and  stored  for  resale. 
The  remaining  car  and/ or  truck  bodies 
are  stored  onsite  for  future  sale  of  the 
sheet  metal  and  glass.  Stripped  vehicles 
and  parts  that  have  no  resale  value  are 
typically  crushed  and  sold  to  a  steel 
scrapper.  Some  operations  may, 
however,  convert  used  vehicles  and 
parts  into  steel  scrap  as  a  secondary 
operation.  This  is  accomplished  by 
incineration,  shearing  (bale  shearer), 
shredding,  or  bahng. 

According  to  the  1987  census,  6,075 
establishments  reported  SIC  code  5015 
as  their  primary  SIC  code,  although 
some  estimates  indicate  that  there  may 
be  as  many  as  11,000  to  12.000  of  these 
facilities."2  Vehicle  wreckers  and 
dismantlers  are  generally  small, 
privately  ovmed  businesses.  Most 
facilities  employ  10  or  fewer  employees 
and  derive  the  majority  of  their  profits 
from  the  sale  of  usable  parts.  Only  a 
small  percentage  of  this  universe 
consists  of  large  establishments  with 
fleets  of  trucks,  cranes,  mobile  balers 
and  computers  to  maintain  inventories 
of  parts."' 

Table  M-1  below  lists  potential 
pollutant  sources  from  activities  that 
commonly  take  place  at  automobile 
salvage  yards. 


Table  M-1  .—Common  PoauTANi  Sources 


Activity 


Vehicle  Dismantling 
Used  Parts  Storage 


Outdoor  Vehide  and  Equip- 
ment Storage. 

VehicJe  and  Equipment 
Maintenance. 


Vehide,    tquipment,     and 
Parts  Washing  Areas. 


Pollutant  source 


Oil,  anti-freeze,  batteries,  gasoline,  diesel  fuel,  hydraulic 
fluids. 

Batteries,  chrome  bumpers,  wheel  balance  weights, 
tires,  rims,  filters,  radiators,  catalytic  converters,  en- 
gine blocks,  hub  caps,  doors,  drivelines,  galvanized 
metals,  mufflers. 

Leaking  engines,  chipping/corroding  bumpers,  chipping 
paint,  ga^anized  metal. 

Parts  cleaning 

Waste  disposal  of  greasy  rags,  oil  filters,  air  filters,  bat- 
teries, hydraulic  fluids,  transmission  fluids,  radiator 
fluids,  degreasers. 

Spills  of  oil,  degreasers,  hydraulic  fluids,  transmission 
fluid,  and  radiator  fluids. 

Fhjids  replacement,  including  oil,  hydraulic  fluids,  trans- 
mission fluid,  and  radiator  flukls. 

Washing  and  steam  cleaning  waters 


Pollutants 


Oil  and  grease,  ethylene  glycol,  heavy  metals. 

Sulfuric  acid,  galvanized  metals,  heavy  metals,  petro- 
leum hydrocartx>ns.  suspended  solkls. 

Oil  and  grease,  arsenic,  organics,  heavy  metals.  TSS. 

Chlorinated  solvents,  oil  and  grease,  heavy  metals, 
acid/alkalirte  wastes. 

Oil,  heavy  metals,  chlorinated  solvents,  acidalkaline 
wastes  oil.  heavy  n-«tais,  chtorinated  solvents.  ac^V 
alkaline  wastes,  ethylene  glycol. 

Oil.  arsenk:.  heavy  metals,  organics,  chlorinated  sot- 
vents,  ethylene  glycol. 

Oil,  arsenic,  heavy  metals,  organics.  chlorinated  sol- 
vents, ethylene  glycol. 

Oil  and  grease,  detergents,  heavy  metals,  chlorinated 
solvents,  phosphoms,  salts,  suspended  solids. 


' "  "The  Automobile  Scrap  Processing  Industry," 
Howard  N«ss.  P.E.,  1984. 


'"Ibid. 
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Table  K»-i  .-Common  Polwtwt  Sources— Continued 


ACSMiy 


Liquid    Storage    in    Above 
Ground  Storage  TwUcs. 


iMcil  Conwcion  to  Storm 
Sewer. 


PoManl  source 


Eitemal  corrosion  and  structural  lailure 
InstaBation  probtems  

Spins  and  overflRs  due  to  operator  error 

Process  wastewater 

Sanitary  water  ...„ , 

Ftoor  drain  

Vehicle  washwaters _ 


PoOutanls 


Hadtator  Hushing  wastewater 

Laatong  underground  storage  twta 


Sources: 


Fuai.  oi  and  grease,  heavy  rrtetals.  materials  bemg 

stored.  ^ 

Fuel,  oil  and  grease,  heavy  metals,  materials  being 

stored.  ^ 

Fuel,  oil  and  grease,  heavy  metals,  materials  being 
stored. 

Dependent  on  operations. 

Bacteria,  biochemical  oxygen  demand  (BOO),  sus- 
pended solids. 

Oil  and  grease,  heavy  melals,  cNorinsted  solvents, 
fuel,  ethylene  glycol. 

Oil  and  grease,  detergents,  metals,  chtorinaled  sol- 
vents, phosphorus,  suspended  aoMs. 

Ethylene  glycol 

Materials  stored  or  previously  stored. 


Atebl^^!IIL^2!2S^^rSS.^£Sl!^^  ^  Received  bv  EPA  March  18.  1991  through  December  31   1992 

^laban«  Department  of  Envlronn»ntel  Management  Septenier  30.  1992.  "Be«  kti^SSler^^^M^ 


Automobile  Salvage  Yards— Final  Re- 
9Wli.  """^  °'  ""'*"*  "*•  Development  October  1991.  -XSuides  to  Po**on  Preventtoo-The  Automottve  Reinlshing  Industry  -  EPA«2S^. 
^^EPA,  Office  Of  Res«m:h  and  Devetopment  October  1991.  ^3uld.s  to  Polluion  Preventer.-^ 

EpJ:8!S55rt5S£rsrst!S.^;Sr"^^ 

Management  Practices.-  E^^-R-S^boT^  Management  tor  InctoBtrial  ActivAes-Oevetoping  PoMulion  Pr»«nion  Plans  and  Best 


2.  Pollutants  in  Stonn  Water  Discharges 
Associated  With  Automobile  Salvase 
Yards 

Impacts  caused  by  storm  water 
discharges  from  automobile  salvage 
yards  will  vary.  Several  factors 
influence  to  what  extent  operations  at 
the  site  can  affect  water  quality.  Such 
factors  include:  geographic  location; 
hydrogeology;  the  types  of  industrial 
activity  occurring  outside  (e.g.. 
dismantling,  vehicle  and  parts  storage, 
or  steam  cleaning);  the  size  of  the 
operation;  and  the  type,  duration,  and 
intensity  of  precipitation  events.  Each  of 
these,  and  other  factors,  will  interact  to 
influence  the  quantity  and  quality  of 
storm  water  runoff.  For  example, 
outdoor  storage  of  leaking  engine  blocks 
may  be  a  significant  source  of  pollutants 
at  some  fadlities,  while  dismantling 
operations  is  the  primary  source  at 


others.  In  addition,  sources  of  pollutants 
other  than  storm  water,  such  as  illicit 
connections,"*  spills,  and  other 
improperly  dumped  materials,  may 
increase  the  pollutant  loading 
discharged  into  waters  of  the  United 
States. 

EPA  has  identified  the  storm  water 
pollutants  and  sources  resulting  from 
various  automobile  salvage  yard 
activities  in  Table  M-l.  Table  M-1 
identifies  oil,  heavy  metals,  acids,  and 
ethylene  glycol  as  some  of  the 
parameters  of  concern  at  automobile 
salvage  yards. 

Part  2  group  application  data  that  was 
statistically  summarized  indicated,  large 
variations  in  the  minimum  and 
maximum  values  were  found  for  each  of 
the  eight  conventional  pollutants 
monitored: 

•  Grab  sample  values  for  total 
suspended  solids  ranged  from  0  mg/L  to 


2300  mg/L  respectively,  and  flow- 
weighted  composite  sample  values 
ranged  bom  7.0  mg/L  to  8565  me/L. 

•  Chemical  oxygen  demand  (&D) 
grab  samples  at  monitoring  facilities 
ranged  &t)ra  12  mg/L  to  1660  mg/L 

•  Oil  and  grease  samples  at  sampling 
facilities  ranged  from  0  mg/L  to  50  mg/ 

The  remaining  conventional 
pollutants  sampled  also  varied  in  their 
minimum  and  maximum  values.  Table 
M-2  indicates  the  sampling  results  for 
all  data  statistically  summarized  by 
EPA.  This  table  indicates  the  minimum" 
and  maximum  values,  means,  medians, 
95th  percentiles,  99th  percentiles,  and 
the  total  number  of  data  submittals  for 
each  of  the  conventional  pollutants.  Part 
2  data  which  has  not  undergone 
statistical  analysis  is  generally 
consistent  with  the  values  reported  in 
Table  M-2. 


Table  M-2.— Statistics  for  CoNVEhfrioNAL  Pollutants  in  Storm  Water* 

(In  mg/L  unless  otherwise  Indicated^ 


PollutanI 


Sample  type 


boo, 

COD  

Mitrate  ♦  Nitrtto 
Nitrogen 


No.  of  sarrv 
pies 


Grab 


13l 
30 

13 


Compi 


28 

13 

30 


Grab 


7.15 
136.00 

1.70 


Comp 


12.61 
66.23 

1.62 


Minimum 


Grab 


2.00 
12.00 

0.17 


Comp 


1.00 
34.00 

0.09 


Maximum 


Grc^ 


16.00 
1660.00 

5.65 


Comp 


62.00 
155.00 

5.23 


Median 


Grab 


6^ 
61.00 

0.83 


Comp 


6.50 
60.00 

1.32 


95th  percentile 


Grab 


16.00 
250.00 

5.66 


Comp 


48.00 
155.00 

4.87 


99th  percentile 


Grab 


16.00 
1660.00 

5.65 


Comp 


62.00 
155.00 

5.23 


'"Illicit  conn«clioiM  are  contributions  of 
inpermitted  noD-ttorm  water  diachargee  to  storm 
wwers  from  any  number  of  sources  Including 


Improper  connections,  dumping  or  spills  from 
Industrial  facilities,  commercial  establishmenU.  or 
residential  dtvellings.  The  probability  of  illicit 


connections  at  used  motor  vehicle  parts  facilities  is 
low  yet  it  may  be  applicable  at  some  operations. 
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Table  M-2.-Statistics  for  CowvEffnoNAL  PoLLUiArfrs  in  Storm  Water  ^-Continued 

(In  mg/L  unless  othefwise  indicatedl 


Poluianl 


Sample  type 


Total  Kjeldahl  Ni- 
trogen   

0«  &  Grease 

PH  (S.U) 

Total  Phosphorus 

Total  Suspended 
Sobds  


No.  of  sam- 
ples 


Grab 


13 
31 
29 

13 

13 


Comp" 


30 
N/A 
N/A 

22 

30 


Mean 


Grab 


2.17 
5.35 

N/A 
0.19 

474.38 


Comp 


2.27 
N/A 
N/A 
3.05 

839.07 


Minimum 


Grab 


0.84 
0.00 
6.40 
0.01 

0.0 


Comp 


0.04 
N/A 
N/A 
0.01 

7.00 


Maximum 


Grab 


4.87 

50.00 

8.30 

1.08 

2300.00 


Comp 


8.80 

N/A 

N/A 

45.00 

8565.00 


Mednn 


Grab 


1.90 
3.0 
N/A 

0.05 

183.00 


Comp 


1.76 
N/A 
N/A 
0.26 

226.00 


95th  percentile 


Grab 


4.87 

32.001 

N/A 

1.08] 

2300.00 


Comp 


6.63 

N/A 

N/A 

15.701 

5100.00 


99th  percentile 


Grab 


4.87 

50.00 

N/A 

1.08 


Table  M-3.--Storm  Water  BMPs  for  Automobile  Salvage  Yards 


Comp 


8.80 

N/A 

N/A 

45.00 


2300.00  8565.00 


Activity 


Dismantling  and  vehicle  maintenance 


Dismantling  and  vehicle  maintenance 


Outdoor  vehicle,  equipment,  and  parts  storage 


Vehicle,  wiuipment  and  parts  washing  areas 


Liquid  storage  in  above  ground  containers 
Liquid  storage  in  atx>ve  ground  containers 
Improper  cormection  ¥«th  storm  sewers 


BMPs 


Df^i^flijteftom  vehicles  upon  arrival  at  the  site.  Segregate  the  fluids  and  property  store  or 

Maintain  an  organized  inventory  of  materials  used  in  the  maintenance  shop 

Keep  waste  streams  separate  (e.g.,  waste  oil  and  m.neraJ  sp^).  Nonhazardous  substances 

thai  are  a)ntaminated  »wth  a  hazardous  substance  is  considered  a  hazardous  substance 
Hecyde  antHreeze.  gasoline,  used  ofl,  mineraJ  sptnts,  and  solvents 

K?^.2!?!L"*^'^  •*"![*■  ^  ^^^-  ^e^.  spe^  coolant,  and  degreasers  property. 

K^  ^lS?l!r  '^"^  ?♦  *«s<e  "«<erial  (e.g..  used  oil.  spent  solvents,  batteries) 

Dram  on  filters  before  disposal  or  recycling. 

Store  CTacked  batteries  in  a  nonleaiong  secondary  container 

Promptly  transfer  used  fluids  to  the  proper  container.  Do  not  leave  fun  drip  pans  or  other  open 

contatners  around  the  shop.  Empty  and  dean  dnp  pans  and  contajners 
Do  no*  pour  liquid  waste  down  floor  drains,  sinics,  or  outdoor  storm  drain  inlets 
Plug  floor  drains  that  are  connected  to  the  storm  or  sanitary  sewer.  If  necessary   install  a 

sump  that  IS  pumped  regularty.  ''    '*'*'" 

Inspect  the  maintenance  area  regularty  for  proper  implementation  of  control  measures 
PUtenng  stomi  water  dacharges  writh  devices  such  as  oil  water  separators 
Train  employees  on  proper  waste  control  and  disposal  procedures 
Use  drip  pans  under  aH  vehicles  and  equipment  waiting  tor  maintenance  and  during  mainte- 

nar)ce. 
Store  batteries  on  impervious  surfaces.  Curts.  dike  or  benn  this  area 
Confine  storage  of  parts,  equipment  and  vehicles  to  designated  areas 
Cover  an  storage  areas  with  a  pennanent  cover  (e.g..  roofs)  or  tenporary  cover  (e.o   canvas 

tarps).  >   » • 

Install  curtjing.  benns  or  dikes  around  storage  areas. 

Inspect  the  storage  yard  for  filling  drip  pans  and  other  problems  regularty 

Train  emptoyees  on  procedures  for  storage  and  inspection  items 

Avoid  washing  parts  or  equipment  outside. 

Use  phosphate-free  biodegradable  detergents. 

CoTOider  using  detergent-based  or  water-based  cleaning  systems  in  place  of  organic  solvent 

0GQr63S6fS. 

Designate  an  area  for  cleaning  activities. 

Contain  steam  cleaning  washwaters  or  discharge  under  an  applicabte  NPDES  oennit 

Ensure  that  washwaters  drain  well. 

Inspect  Cleaning  area  regularly. 

Install  curtjing,  bernis  or  d»<es  around  cleaning  areas. 

Train  employees  on  proper  washing  procedures. 

Maintain  good  integrity  of  all  storage  containers. 

Install  safeguards  (such  as  diking  or  bermmg)  against  accidental  releases  at  the  storage  area 

Inspect  storage  tanks  to  detect  potential  leaks  and  pertomi  preventve  maintenance 

Inspect  piping  systems  (pipes,  pumps,  flanges,  couplings,  hoses,  and  valves)  for  failures  or 

Train  emptoyees  on  proper  filling  and  transfer  procedures. 

Plug  aU  floor  drains  if  it  is  unknovm  whether  the  connection  is  to  siom  sewer  or  sanitary  sewer 

systems.  Alternatively,  install  a  sump  that  is  pumped  regularty. 
Perform  dye  testing  to  detemiine  if  interconnections  exist  between  sanitary  water  system  and 

storm  sewer  system. 
Update  facility  schematics  to  accurately  reflect  an  plumbing  connections 
Install  a  safeguard  against  vehicle  washwaters  and  parts  cieaning  waters  entering  the  storm 

sewer  unless  permitted. 
Maintain  and  inspect  the  integrity  of  all  underground  storage  tanks;  replace  when  necessary 
Tram  emptoyees  on  proper  disposal  practk»s  for  aH  oiaterials. 


Sources:  NPDES  Storm  Water  Group  Applications-Part  1.  Received  by  EPA  March  18,  1991  through  December  31,  1992. 
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^^EPA.  Office  at  Reseaich  and  DevetopmerU  October  1991.  "Guides  to  PdMioti  Prevertion-The  Autoinotive  Refinishing  Industry."  EPA/625^- 
^^EPA,  Office  o»  Research  and  Devetopment  October  1991.  "Gwrtes  to  PoMkm  Preventioo-The  Autonwtive  Repair  Industry."  EPA«25/7-9l/ 

IS^  9S^  t  ^?*f*^«S^£!!®l'X2I®^  ***"  ^^-  "''«*y  Ptmibon  Prevention  Qude."  EPA«0(VR-92/088. 

Mnnesota  Technical  Assstance  Program.  September  1988.  "Waste  rrwwnizatioo— Auto  Salvage  Yards." 


A  number  of  facilities  lepcrted 
Dondetects  or  values  below  detection 
limits:  Nine  facilities  reported 
nondetects  for  oil  and  grease  grab 
samples:  one  sampling  facility  reported 
a  value  below  the  detection  limit  for 
total  suspended  solids  in  a  grab  sample; 
and  seven  facilities  reported  nondetects 
for  total  phosphorus  composite  samples. 

The  condition  of  vehicles  and  the 
activities  that  occur  at  automobile 
salvage  yards  frequently  result  in 
significant  losses  of  fluids  which  release 
toxic  metals,  oil  and  grease  and 
polychlorinated  aromatic  hydrocarbons 
to  storm  water  runoff.  In  addition,  the 
vk-eathering  of  plated  and  nonplated 
metal  surfaces  (e.g.,  bumpers)  may 
contribute  toxic  metals  to  storm  water 
runoff.  The  selection  of  pollutant 
parameters  for  continued  monitoring  are 
based  upon  the  nature  of  automobile 
salvage  yard  activities,  exposed 
materials  at  these  sites,  and  a  review  of 
tha  data  submitted  for  part  2  of  the 
group  apphcatioD  process.  The 
following  is  a  discussion  of  pollutants 
associated  with  the  industrial  activity  of 
automobile  salvage  yards: 

•  Total  Suspended  Solids  (TSSh- 
Permittees  are  required  to  sample  for 
TSS  because  salvage  yards  are  typically 
sparsely  vegetated  or  have  a  low 
percentage  of  impervious  land  areas 
and,  therefore,  are  unstabilized.  Total 
suspended  solids  in  storm  water 
discharges  from  automobile  salvage 
yards  will  primarily  consist  of  inorganic 
materials  such  as  sand,  silt,  and  clay. 
Because  suspended  solids  increase  the 
turbidity  of  water,  less  light  is  able  to 
penetrate  the  water,  reducing 
photosynthetic  activity  of  aquatic 
vegetation.  Over  time,  total  suspended 
solids  settle  out  to  form  deposits  that 
can  be  detrimental  to  stream 
environments.  These  deposits  may 
destroy  fauna  that  breed  and  grow  in  or 
near  the  bottoms  of  streams  and  serve  as 
tood  for  fish  and  other  aquatic  life.  The 
deposits  can  also  blanket  and  destroy 
spawning  grounds  for  fish.  The  part  2 
data  statistically  summarized  showed  a 
wide  range  of  minimum  and  maximum 
TSS  values  (0.0  mg/L  to  2,300  mg/L  for 
grab  samples  and  7  mg/L  to  8,565  mg/ 
L  for  flow-weighted  composite  samples). 

•  Oil  and  Grease — There  are  several 
sources  of  oil  and  grease  at  automobile 
salvage  yards.  Typically  these  sources 


include:  EHsmantling  activities;  vehicle 
and  equipment  maintenance;  outdoor 
storage  of  vehicles,  equipment  and 
parts;  and  cleaning  operations.  Oil  and 
grease  emulsions  are  also  detrimental  to 
aquatic  organisms  and  inhabitants 
because:  (1)  Deposition  of  oil  and  grease 
in  bottom  sediments  can  serve  to  inhibit 
normal  benlhic  growths,  impacting  the 
aquatic  food  chain;  (2)  oil  and  grease 
emulsion  may  destroy  algae  or  other 
plankton;  (3)  oil  and  grease  emulsions 
may  adhere  to  the  gills  of  fish  exerting 
a  toxic  effect  to  fish;  and  (4)  water 
insoluble  components  damage  the 
plumage  and  coats  of  aquatic  animals 
and  fowl.  Floating  oil  may  reduce  the 
re-aeration  of  the  water  surface,  and  in 
conpinction  with  emulsified  oil,  may 
interfere  with  photosynthesis.  In 
addition  to  environmental  impacts,  oil 
and  grease  impact  the  aesthetic  qualities 
of  water  by  forming  unsightly  surface 
slicks  that  affect  water  beaches  and 
shorelines.  Statistically  summarized 
part  2  data  indicated  a  wide  range  of 
minimum  and  maximum  oil  and  grease 
values  from  0.0  mg/L  to  50  mg/L. 
Additional  part  2  data  revealed  a  higher 
maximum  value  for  oil  and  grease. 

•  pH — The  pH  level  is  easily 
measured  and  is  an  indication  of 
potential  environmental  impacts.  Storm 
water  discharges  with  pH  values 
markedly  different  from  the  pH  values 
of  the  receiving  stream  are  potentially 
detrimental  to  the  environment.  At 
outfalls  and  prior  to  complete  mixing  of 
storm  water  discharges  with  receiving 
waters,  a  zone  of  sudden  pH  change  can 
damage  or  kill  biota  engulfed  in  the 
zone  of  change.  Statistically 
summarized  part  2  data  indicated  that 
pH  varies  from  a  minimum  of  6.4  to  a 
high  of  8.3. 

•  Chemical  Oxygen  Demand  (CODh- 
CXDD  measures  the  total  amount  of 
oxygen  necessary  for  oxidation.  The 
statistically  summarized  part  2 
indicated  a  wide  range  in  the  30  grab 
sample  values  from  12  mg/L  to  1,660 
mg/L.  while  the  13  composite  samples 
varied  from  34  mg/L  to  155  mg/L.  The 
higher  COD  levels  may  be  attributed  to 
the  presence  of  biologically  resistant 
organics,  such  as  oil  and  grease  Further 
supporting  EPA's  beHef  that  COD  is  a 
pollutant  of  concern  at  automobile 
salvage  yards,  a  review  of  additional 
part  2  data  revealed  grab  and  composite 


sample  values  above  the  mean  and 
median  concentrations  listed  in  Table 
M-2. 

3.  Options  for  Controlling  Pollutants 

In  evaluating  options  for  controlling 
pollutants  in  storm  water  discharges. 
EPA  must  achieve  compliance  with  the 
technology-based  standards  of  the  Clean 
Water  Act  [Best  Available  Technology 
(BAT)  and  Best  Conventional 
Technology  (BCT)|.  The  Agency  does 
not  believe  that  it  is  appropriate  to 
establish  specific  numeric  effluent 
limitations  or  a  specific  design  or 
performance  standard  in  this  section  for 
storm  water  discharges  associated  with 
industrial  activity  from  automobile 
salvage  yard  operations  to  meet  the 
BAT/BCT  standards  of  the  Clean  Water 
Ad.  Because  of  the  diversity  of 
operations  at  automobile  salvage  yards 
and  the  lack  of  sufficient  storm  water 
water  quality  data  currently  available  to 
EPA,  establishing  numeric  effluent 
limitations  is  not  feasible  at  this  time. 
Rather,  this  section  establishes 
requirements  for  the  development  and 
implementation  of  a  site-specific  storm 
water  pollution  prevention  plan 
consisting  of  a  set  of  Best  Management 
Practices  that  are  sufficiently  flexible  to 
address  different  sources  of  pollutants  at 
different  sites. 

Best  Management  Practices  (BMPs) 
are  implemented  to  prevent  and/or 
eliminate  pollutants  in  storm  water 
discharges.  EPA  believes  the  most 
effective  BMPs  for  reducing  pollutants 
in  storm  water  discharges  from 
automobile  salvage  yards  is  through 
exposure  minimization  practices. 
Exposure  minimization  practices 
minimize  the  potential  for  storm  water 
to  come  in  contact  with  pollutants. 
These  BMP  methods  are  generally 
uncomplicated  and  inexpensive 
practices.  They  are  easy  to  implement, 
and  require  little  or  no  maintenance,  hi 
some  instances,  more  resources 
intensive  BMPs,  including  detention 
ponds  or  filtering  devices,  may  be 
necessary  depending  on  the  type  of 
discharge,  types  and  concentrations  of 
contaminants,  and  volume  of  flow. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  Facility  size, 
climate,  geographic  location,  geology/ 
hydrology  and  the  environmental 
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setting  of  each  facility,  and  volume  and 
type  of  discharge  generated.  Each 
facility  will  be  unique  in  that  the 
source,  type,  and  volume  of 
contaminated  stonn  water  discharges 
will  differ.  In  addition,  the  fate  and 
transport  of  pollutants  in  these 
discharges  will  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discbarges  associated  with 
automobile  salvage  yards. 

Part  1  group  application  data  indicate 
that  BMPs  have  not  been  widely 
implemented  at  the  representative 
sampling  fadhties.  Less  than  5  percent 
of  the  sampling  subgroup  list  indoor 
storage  as  a  material  management 
practice.  Less  than  8  percent  of  the 
representative  sampling  facilities  use 
covering  at  their  storage  areas.  Less  than 
3  percent  of  the  representative  faciUties 
utilize  waste  minimization  practices. 
The  most  commonly  listed 
(approximately  20  percent)  material 
management  practice  is  draining  fluids 
from  vehicles  prior  to  storage.  Because 
BMPs  described  in  part  1  data  are 
limited.  Table  M-3  is  provided  to 
identify  BMPs  associated  with  activities 
that  may  be  employed  at  automobile 
salvage  yards. 

4.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

Because  hazardous  substances 
including  oil,  gasoline,  and  lead  are 
commonly  found  at  automobile  salvage 
yards,  such  facilities  may  be  subject  to 
other  State  or  Federal  environmental 
protection  progranos.  In  particular,  as 
described  below,  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Underground  Storage  Tank 
(UST)  programs  require  careful 
management  of  materials  used  onsite 
which  decreases  the  probability  that 
storm  water  from  such  areas  will  be 
contaminated  by  these  materials. 

Under  the  RQIA  program,  on 
September  10, 1992,  EPA  promulgated 
standards  in  40  CFR  part  270  for  the 
management  of  used  oils  that  are 
recycled  (57  FR  41566).  These  standards 
include  requirements  for  used  oil 
generators,  transporters,  processors/re- 
refiners,  and  burners.  The  standards  for 
used  oil  generators  apply  to  all 
generators,  regardless  of  the  amount  of 
used  oil  they  generate.  Do-it-yourself 
(DIY)  generators  which  generate  used  oil 
from  the  maintenance  of  their  personal 
vehicles,  however,  are  not  subject  to  the 
management  standards  in  40  CFR 
279.20(a)(1)). 

The  requirements  for  used  oil 
generators  were  designed  to  Impose  a 
minimal  burden  on  generators  while 


protecting  human  health  and  the 
environment  from  the  risks  associated 
with  managing  used  oil.  Under  subpart 
C  of  40  CFR  part  279,  used  oil 
generators  must  not  store  used  oil  in 
units  other  than  tanks,  containers,  or 
units  subject  to  regulation  imder  40  CFR 
parts  264/265  (Section  279.22(a)).  In 
other  words,  generators  may  store  used 
oil  in  tanks  or  containers  that  are  not 
subject  to  Subpart  J  (hazardous  waste 
tanks)  or  Subpart  I  (containers)  of  40 
CFR  parts  264/265,  as  long  as  such  tanks 
or  containers  are  maintained  in 
compliance  with  the  used  oil 
management  standards.  This  does  not 
preclude  generators  from  storing  used 
oil  in  Subpart  J  tanks  or  Subpart  I 
containers  or  other  units,  such  as 
surface  impoundments  (Subpwul  K).  that 
are  subject  to  regulation  under  40  CFR 
part  264  or  265. 

Storage  units  at  generator  facilities 
must  be  maintained  in  good  condition 
and  labeled  with  the  words  "used  oil" 
Ui>on  detection  of  a  release  of  used  oil 
to  the  environment,  a  generator  must 
take  step)s  to  stop  the  release,  contain 
the  released  used  oil,  and  pro[)erly 
manage  the  released  used  oil  and  other 
materials  [40  CFR  279.22  (b)  to  (d)). 
Generators  storing  used  oil  in 
underground  storage  tanks  are  subject  to 
the  UST  regulations  in  40  CFR  pwrt  280. 

If  used  on  generators  ship  used  oil 
o^ite  for  recycling,  they  must  use  a 
transporter  who  has  notified  EPA  and 
obtained  an  EPA  identification  number 
(40  CFR  279.24). 

The  technical  standards  for  USTs  at 
40  CFR  part  280  require  that  new  UST 
systems  (defined  as  systems  for  which 
installation  commenced  after  December 
12. 1988)  use  overfill  prevention 
equipment  that  will:  (1)  Automatically 
shut  off  flow  into  the  tank  when  the 
tank  is  no  more  than  95  percent  full;  or 
(2)  alert  the  transfer  op>erator  when  the 
tank  is  no  more  than  90  percent  full  by 
•restricting  the  flow  into  the  tank  or 
triggering  a  high  level  alarm.  The 
preceding  requirements  do  not  apply  to 
systems  that  are  filled  by  transfers  of  no 
more  than  25  gallons  at  one  time. 
Existing  UST  systems  (defined  as 
systems  for  which  installation  has 
commenced  on  or  before  December  12, 
1988)  are  required  to  have  installed  the 
described  overfill  prevention  equipment 
by  December  12, 1998. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

EPA  believes  that  i>ollution 
prevention  is  the  most  effective 
approach  for  controlHng  contaminated 
storm  water  discharges  &t>m  automobile 
salvage  yards.  Pollution  prevention 
plans  allow  the  o{>erator  of  a  facility  to 


select  BMPs  based  on  site-sp)ecific 
considerations  such  as:  facility  size; 
climate;  geographic  location;  geology/ 
hydrology;  the  environmental  setting  of 
each  facility;  and  volume  and  type  of 
discharge  generated.  This  flexibility  is 
necessary  because  each  facility  will  be 
unique  in  that  the  source,  type,  and 
volume  of  contaminated  surface  water 
discharges  will  differ  from  site  to  site. 

Under  today's  propK>sed  general 
p>ermit,  all  facilities  must  prep>are  and 
implement  a  storm  water  i>ollution 
prevention  plan.  The  establishment  of  a 
pollution  prevention  plan  requirement 
reflects  EPA's  decision  to  allow 
operators  of  automobile  salvage  yards  to 
uUlize  BMPs  as  the  BAT/BCT  level  of 
control  for  the  storm  water  discharges 
covered  by  this  section.  The 
requirements  included  in  pollution 
prevention  plans  provide  a  flexible 
framework  for  the  development  and 
implementation  of  site  sp>ecific  controls 
to  minimize  p>ollutants  in  storm  water 
discharges,  lliis  approach  and 
associated  deadlines  are  consistent  with 
EPA's  storm  water  general  p>ermits 
finaUzed  on  September  9, 1992  and 
September  25, 1992  for  discharges  in 
nonauthorized  NPDES  States  (57  FR 
41236). 

There  are  two  major  objectives  to  a 
pollution  prevention  plan:  (1)  To 
identify  sources  of  p)ollution  p>otentially 
affecting  the  quality  of  storm  water 
discharges  associated  with  industrial 
activity  from  a  facility:  and  (2)  to 
describe  and  ensure  implementation  of 
practices  to  minimize  and  control 
pKtUutants  in  storm  water  discharges 
associated  with  industrial  activity  bom 
a  facility. 

Sp>ec)fic  requirements  for  a  p>ollution 
prevention  plan  for  automobile  salvage 
yards  are  described  below.  These 
requirements  must  be  implemented  in 
addition  to  the  baseline  pollution 
prevention  plan  provisions  discussed 
previously. 

a.  Contents  of  the  plan.  Storm  water 
pollution  prevention  plans  are  intended 
to  aid  op>erators  of  automobile  salvage 
yards  to  evaluate  all  potential  pollution 
sources  at  a  site,  and  assist  in  Uie 
selection  and  implementation  of 
appropriate  measures  designed  to 
prevent,  or  control,  the  discharge  of 
pollutants  in  storm  water  runoff.  EPA 
has  develo{>ed  guidance  entitled  "Storm 
Water  Management  for  Industrial 
Activities:  Eteveloping  Pollution 
Prevention  Plans  and  Be5rt  Management 
Practices,"  EPA,  1992,  (EPA  832-R-92- 
006)  to  assist  {)ermittees  in  developing 
and  implementing  pollution  prevention 
measures. 

(l)  Description  of  potential  pollution 
sources.  There  are  no  requirements 
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beyond  those  described  in  Part  \n.C.2  of 
this  fact  sheet. 

(2)  Measures  and  controls.  Following 
completion  of  the  source  identification 
and  assessment  phase,  the  permittee 
must  evaluate,  select,  and  describe  the 
pollution  prevention  measures,  best 
management  practices  (BMPs).  and 
other  controls  that  will  be  implemented 
at  the  facility.  For  the  following  areas  at 
the  site,  the  permittee  must  assess  the 
applicability  of  the  corresponding 
BMPs: 

•  Vehicle  Dismantling  and 
Maintenance  Areas— The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  all  areas  used  for 
vehicle  dismantling  and  maintenance. 
The  facility  must  consider  draining  and 
segregating  all  fluids  from  vehicles  upon 
arrival  at  the  site,  or  as  soon  as  feasible 
thereafter.  The  facility  must  consider 
performing  all  maintenance  activities 
indoors,  maintaining  an  organized 
inventory  of  materials  used  in  the  shop, 
draining  all  parts  fluids  prior  to 
disposal,  prohibiting  the  practice  of 
hosing  down  the  shop  floor,  using  dry 
cleanup  methods,  and/or  collecting  the 
storm  water  runoff  from  the 
maintenance  area  and  providing 
treatment.  Where  dismantling  and 
maintenance  activities  can  not  take 
place  indoors,  facilities  may  consider 
methods  for  containing  oil  or  other  fluid 
spillage  during  parts  removal.  Drip 
pans,  large  plastic  sheets,  or  canvas  may 
be  considered  for  placement  under 
vehicles  or  equipment  during 
maintenance  and  dismantling  activities. 
Where  drip  pans  are  used,  they  should 
not  be  left  unattended  to  prevent 
accidental  spills. 

•  Vehicle.  Parts,  and  Equipment 
Storage  Areas — ^The  storage  of  vehicles, 
parts,  and  equipment  must  be  confined 
to  designated  areas  (delineated  on  the 
site  map).  The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  these  areas.  The  facility  must 
consider  the  use  of  drip  pans,  large 
sheets  of  plastic,  canvas  (or  equivalent 
measures)  under  vehicles,  parts,  and 
equipment.  Canvas  or  sheets  of  plastic 
may  be  used  as  temporary  coverage  of 
storage  areas.  Indoor  storage  of  vehicles, 
parts  and  equipment,  as  well  as  the 
installation  of  roofs,  curbing,  berming 
and  diking  of  these  areas  must  be 
considered.  Large  plastic  or  metal  bins 
with  secure  lids  should  be  used  to  store 
oily  parts  (e.g..  small  engine  parts).  Used 
batteries  should  be  stored  within 
nonleaking  secondary  containment  or 
by  other  equivalent  means  to  prevent 
leaks  of  acid  into  storm  water 
discharges. 


•  Material  Storage  Areas— As  part  of 
a  Hood  housekeeping  program,  consider 
labelling  storage  units  of  all  materials 
(e.g..  used  oil.  used  oil  filters,  spent 
solvents,  paint  wastes,  radiator  fluids, 
transmission  fluids,  hydraulic  fluids). 
Maintain  such  containers  and  units  in 
good  condition,  so  as  to  prevent 
contamination  of  storm  water.  The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  such  storage  areas. 
The  facility  may  consider  indoor  storage 
of  the  materials  and/or  installation  of 
berming  and  diking  of  the  area. 

•  Vehicle.  Equipment,  and  Parts 
Cleaning  y^reas— The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  storm  water 
from  all  areas  used  for  vehicle, 
equipment,  and  parts  cleaning.  The 
facility  must  consider  performing  all 
cleaning  operations  indoors.  In 
addition,  the  facility  must  consider 
covering  or  berming  the  cleaning 
operation  area.  Washwaters  from 
vehicle,  equipment,  and  parts  cleaning 
areas  are  process  wastewaters  that  are 
not  authorized  discharges  under  this 
section. 

These  four  areas  are  sources  of 
pollutants  in  storm  water  from 
automobile  salvage  yards.  EPA  believes 
that  the  incorporation  of  BMPs  such  as 
those  suggested,  in  conjunction  with  a 
pollution  prevention  plan,  will 
substantially  reduce  the  potential  of 
storm  water  contamination  from  these 
areas.  In  addition,  EPA  believes  that 
these  requirements  continue  to  provide 
the  necessary  flexibility  to  address  the 
variable  risk  for  pollutants  in  storm 
water  discharges  associated  with 
different  facilities. 

(al  Preventive  Maintenance— 
Permittees  are  required  to  develop  a 
preventive  maintenance  program  that 
includes  regular  inspections  and 
maintenance  of  storm  water  BMPs.  The 
purpose  of  the  inspections  is  check  on 
the  effectiveness  of  the  storm  water 
pollution  prevention  plan.  The 
inspections  allow  facility  personnel  to 
monitor  the  success  or  failure  of 
elements  of  the  plan  on  a  regular  basis. 
The  use  of  an  inspection  checklist 
should  be  considered.  The  checklist  will 
ensure  that  all  required  areas  are 
inspected,  as  well  as  help  to  meet  the 
recordkeeping  requirements. 

(b)  Inspections— Tins  section 
prbposes  that  in  addition  to  the 
comprehensive  site  evaluation  required 
under  Part  XI.M.3.a.  of  today  s  proposed 
permit.  quaUfied  facility  personnel  shall 
be  identified  to  inspect:  Upon  arrival,  or 
as  soon  as  feasible  thereafter,  all 
vehicles  for  leaks;  any  equipment 
containing  oily  parts,  hydraulic  fluids. 


or  any  other  fluids,  at  least  quarterly  for 
leaks;  and  any  outdoor  storage 
containers  for  liquids,  including,  but  not 
limited  to.  brake  fluid,  transmission 
fluid,  radiator  water,  and  antl-freeze.  at 
least  quarterly  for  leaks. 

In  addition,  qualified  facility 
personnel  are  required  to  conduct,  at  a 
minimum,  quarterly  visual  inspections 
of  BMPs.  The  inspections  shall  include: 
(1)  An  assessment  of  the  integrity  of  any 
flow  diversion  or  source  minimization 
systems;  and  (2)  visual  inspections  of 
dismantling  areas;  outdoor  vehicle, 
equipment,  and  parts  storage  area; 
vehicle  and  equipment  maintenance 
areas;  vehicle,  equipment,  and  parts 
washing  areas;  and  liquid  storage  in 
above  ground  containers.  A  set  of 
tracking  or  follow-up  procedures  shall 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections. 

The  quarterly  visual  inspections  must 
be  made  at  least  once  in  each  of  the 
following  designated  periods  during 
daylight  hours:  December  to  February 
(storm  water  runoff  or  snow  melt); 
March  to  May  (storm  water  runoff);  June 
to  August  (storm  water  runoff): 
September  to  November  (storm  water 
runoff).  Records  of  inspections  shall  be 
maintained  as  part  of  the  plan. 

(c)  Employee  training— Perminees  are 
required  to  identify  annual  dates  for 
such  training.  Employee  training  must, 
at  a  minimum,  address  the  following 
areas  when  applicable  to  a  facility:  used 
oil  management;  spill  prevention  and 
response;  good  housekeeping  practices; 
used  battery  management;  and  proper 
handling  (i.e.,  collection,  storage,  and 
disposal)  of  all  fluids.  Unlike  some 
industrial  operations,  the  industrial 
activities  associated  with  automobile 
salvage  yards  that  may  affect  storm 
water  quality  require  the  cooperation  of 
all  employees,  not  just  one  or  two 
people.  EPA,  therefore,  is  proposing  to 
require  that  employee  training  take 
place  at  least  annually  to  serve  as:  (1) 
Training  for  new  employees;  (2)  a 
refresher  course  for  existing  employees; 
and  (3)  training  for  all  employees  on  any 
storm  water  pollution  prevention 
techniques  recently  incorporated  into 
the  plan. 

(d)  Recordkeeping  and  internal 
reporting— Permittees  must  describe 
procedures  for  developing  and  retaining 
records  on  the  status  and  effectiveness 
of  plan  implementation.  The  plan  must 
address  spills,  monitoring,  and  BMP 
inspection  and  maintenance  activities. 
Ineffective  BMPs  must  be  reported  and 
the  date  of  their  corrective  action  noted. 
Employees  must  report  incidents  of 
leaking  fluids  to  facility  management 
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and  these  reports  must  be  incorporated 
into  the  plan. 

In  addition,  the  facility  must  maintain 
records  (gallons  per  month)  of  drained 
waste  oil,  anti-freeze,  and  gasoline: 
identify  by  name  and  EPA  or  State 
identification  number  (if  any)  all 
transporters,  recyclers,  and  disposal 
facilities  of  used  waste  oil,  antifreeze, 
batteries,  scrap  and  tires;  maintain 
records  (gallons  per  month)  of  waste  oil, 
anti-fireeze,  gasoline,  freon,  batteries, 
scrap  materials,  and  tires  that  are  sent 
to  recyclers;  and  maintain  records  of  the 
number  of  batteries  removed  from  cars 
and  sold  or  recycled  per  month.  These 
materials  are  all  significant  sources  of 
pollutants  in  storm  water  discharges.  By 
maintaining  such  records,  which  for  the 
most  part  should  be  readily  accessible, 
the  pollution  prevention  team  will  be 
able  to  more  accurately  track  the 
potential  for  these  materials  to 
contribute  to  storm  water  pollution. 

(e)  Storm  water  management — The 
permittee  must  evaluate  the 
appropriateness  of  each  storm  water 
BMP  that  diverts,  infiltrates,  reuses,  or 
otherwise  reduces  the  discharge  of 
contaminated  storm  water.  In  addition, 
the  permittee  must  describe  the  storm 
water  pollutant  source  area  or  activity 
(i.e.,  loading  and  imloading  operations, 
raw  material  storage  piles  etc.)  to  be 
controlled  by  each  storm  water 
management  practice. 

(3)  Comprehensive  site  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to:  (1)  Confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan;  (2) 
determine  the  effectiveness  of  the  plan; 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  this  section. 
Comprehensive  site  compliance 
evahiations  should  be  conducted  twice 
a  year  for  automobile  salvage  yards. 
These  inspections  are  intended  to  be 
more  in  depth  than  the  quarterly  visual 
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inspections.  The  individual  or 
individuals  who  will  conduct  the 
inspections  must  be  identified  in  the 
plan  and  should  be  members  of  the 
pollution  prevention  team.  Inspection 
reports  must  be  retained  for  at  least  3 
years  after  the  date  that  the  permit 
expires. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measiu^s  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

6.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that 
automobile  salvage  yards  may  reduce 
the  level  of  pollutants  in  storm  water 
runoff  from  their  sites  through  the 
development  and  proper 
implementation  of  the  storm  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposed  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan  and  to  characterize  the  discharge 
for  potential  environmental  impacts,  the 
proposed  permit  requires  automobile 
yards  to  collect  and  analyze  samples  of 
their  storm  water  discharges  for  die 
pollutants  listed  in  Table  M-4.  The 
pollutants  listed  in  Table  M-4  were 
found  to  be  above  benchmark  levels  for 
a  significant  portion  of  sampling 
facilities  that  submitted  quantitative 
data  in  the  group  application  process,  or 
are  believed  to  be  present  based  upon 
the  description  of  industrial  activities 
and  significant  materials  exposed. 
Because  these  pollutants  have  been 
reported  at  benchmark  levels  from 
automobile  salvage  yards,  EPA  is 
requiring  monitoring  after  the  pollutio;i 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 


pollution  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  from  automobile  salvage 
yards  must  be  monitored  quarterly 
during  the  second  year  of  permit 
coverage.  At  the  end  of  the  second  year 
of  permit  coverage,  a  facility  must 
calculate  the  average  concentration  for 
each  parameter  listed  in  Table  M-4.  If 
the  permittee  collects  more  than  four 
samples  in  this  period,  then  they  must 
calculate  an  average  concentration  for 
each  pollutant  of  concern  for  all 
samples  analyzed. 

Table  M-4.— Industry  Monitoring 
Requirements 


PoliLitants  of  concern 


Chemical  Oxygen  Demand 
(COD). 

PH 

Total  Suspended  Soikfe  .... 

Total  Kieldahl  Nitrogen 

Nitrate  plus  Nitrite  as  Nitro- 
gen. 


Cut-off  con- 
centration 


65mg/L. 

6  to  9  t.u. 
lOOmg/L 
1.5mg/L 
0.66  mgA„ 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  hsted  in  Table  M-4,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  M-4,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facihty 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quaUty  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 


Table  M-5.— Schedule  of  Monitoring 


Conduct  quarterly  nx>nttoring. 

Cakxiiate  the  average  concentration  for  all  pararr)etars  analyzed  during  this  period. 
If  average  concentration  Is  greater  than  the  value  listed  in  Tat>le  M-4,  then  quarterly  sam- 
pling is  required  during  the  fourth  year  of  the  permit 

If  average  concentration  Is  less  than  or  equal  to  the  value  listed  in  Table  M-4,  then  no  fur- 
ther sampling  is  required  for  that  parameter. 

Conduct  quarterly  nxxiliorlr>g  for  any  parameter  \where  the  average  concentration  in  year  2 
of  the  permit  is  greater  than  the  value  listed  In  Tat>le  1^4-4. 

If  Industrial  activities  or  the  pollution  prevention  plan  have  t)een  altered  such  that  storm 
water  discharges  may  be  adversety  affected,  quarterly  rrxxirtorlng  ia  required  for  afl  param- 
eters of  concern. 
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In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration.  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certijication. 
Throughout  today's  permit.  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  racilities  that  do.  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penahy  of  law. 
signed  in  accordance  with  Part  VTl.G 
(Signatory  Requirements),  that  materia! 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  macWnery  or  operations, 
significant  materials  from  past 
industrial  activity,  or,  in  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  facility  that  are 
within  the  drainage  area  of  the  outfall 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
end  submitted  to  EPA  in  accordance 
with  Part  VI.C  of  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample,  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
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magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discbarge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 

Eercent).  medium  (40  to  65  percent),  or 
igh  (above  65  percent)]  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  storm  water  discharges 
from  each  outfall  are  required  at 
automobile  salvage  yards.  The 
examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  sohds.  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 


performed  on  these  samples.  The 
inspections  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  twless  there  is 
insufficient  rainfiall  or  snow-meh  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  lifia  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  data  and  time,  examination 
personnel,  visual  quaUty  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

when  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  incluae 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 
EPA  believes  that  this  ouick  and 
simple  assessment  will  auow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  httle  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  whici  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  stafrs 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

g.  Baseline  general  permit  variance. 
On  September  9. 1992,  and  September 
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25, 1992,  EPA  published  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
of  several  parameters  for  discharges 
from  automobile  salvage  yard  facilities. 
These  notices  specifically  require  that 
facilities  with  storm  water  discharges 
that  are  associated  with  automobile 
salvage  yards  are  required  to  monitor 
their  storm  water  discharges  for  oil  and 
grease,  CXDD,  TSS,  and  pH.  Today's 
proposed  permit  contains  similar 
monitoring  requirements.  There  has 
been  a  change  in  the  schedule  for 
monitoring.  EPA  requests  comment 
upon  the  difference  oetween  the 
monitoring  requirements  set  out  for 
automobile  salvage  yard  facilities  in  the 
September  1992  General  Permits  and 


those  required  in  today's  proposed 
permit. 

7.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.M.6  of  today's  proposed  permit. 

a.  Annual  monitoring  requirements. 
During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit,  aimual 
monitoring  of  storm  water  discharges 
associated  with  industrial  activity  is 
required  for  automobile  salvage  yards 
with  any  of  the  following:  (1)  Over  250 
auto/truck  bodies  with  (Evelines 
(engine,  transmission,  axles,  and 
wheels),  250  drivelines.  or  any 
combination  thereof  (in  whole  or  in 
parts)  are  exposed  to  storm  water;  (2) 

Table  M-6.— Monitoring  Requirements 


over  500  auto/truck  units  (bodies  with 
or  without  drivelines  in  whole  or  in 
parts}  are  stored  exposed  to  storm  water; 
or  (3)  over  100  units  per  year  are 
dismantled  and  drainage  or  storage  of 
automotive  fluids  occurs  in  areas 
exposed  to  storm  water.  These  facilities 
must  monitor  their  storm  water 
discharges  for  Chemical  Oxygen 
Demand  (COD);  oil  and  grease;  Total 
Suspended  Solids  (TSS);  pH;  and  any 
pollutant  limited  in  an  efHuent 
guideline  to  which  the  facility  is 
subject. 

Permittees  must  only  collect  and 
analyze  a  grab  sample  for  these 
parameters.  Permittees  are  not  required 
to  submit  monitoring  results,  unless 
required  in  writing  by  the  Director. 
These  monitoring  requirements  are 
summarized  in  the  taole  below. 


Parameter 


Total  ftow 

Chemical  oxygen  demarMl 

OH  and  grease 

pH  

Total  susperxled  adkte 


Untt 


gaHorts 
rrtfl/L  ... 
mf^/L  ... 
•.u.  

trtQlL  ... 


Frequertcy 


Annual 
Annual 
Anrujal 
Annual 
ArvKial 


Sample  type 


estimate. 

grab. 

grab. 

grab 

grat 


In  addition  to  the  parameters  listed  in 
the  above  table,  the  permittee  shall 
record  the  following: 

•  Date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled 

•  Rainfall  measurements  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff 

•  Duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event 

•  Estimateof  the  total  volume  (in 
gallons)  of  the  each  discharge  sampled. 

b.  Quarterly  visual  examination  of 
storm  water  quality.  (1)  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  from  vehicle 
dismantling  areas,  vehicle  and 
equipment  maintenance  areas  and  parts 
and  equipment  cleaning  areas.  If  there 
are  numerous  points  of  discharge  bom 
one  area,  one  representative  sample  may 
be  observed.  The  examination  must  be 
made  at  least  once  in  each  designated 
period  (described  in  (2)  below)  during 
daylight  hours  imless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  flow. 

[2]  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  inspecting  storm  water 
quality  associated  with  storm  water 
runoff  and  snow  melt:  December  to 


February  (storm  water  runoff  or  snow 
melt);  March  to  May  (storm  water 
runoff);  June  to  August  (storm  water 
runoff);  September  to  November  (storm 
water  runoff  or  snow  melt). 

(3)  Examinations  shall  be  conducted 
within  the  first  30  minutes  (or  as  soon 
thereafter  as  practical,  but  not  to  exceed 
60  minutes)  of  flow.  The  examinations 
shall  include  any  observations  of  color, 
odor,  turbidity,  floating  solids,  foam,  oil 
sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  No  analytical 
tests  are  required  to  be  performed  on 
these  samples.  Examinations  shall  be 
conducteo  so  as  to  provide  a  reasonable 
representation  of  the  nature  of  a  typical 
storm  water  discharge  at  that  site  during 
that  time  of  year. 

(4)  Information  must  be  maintained 
onsite  and  include:  the  examination 
date  and  time,  examination  personnel, 
visual  quaUty  of  the  storm  water 
discharge,  and  probable  sources  of  any 
observed  storm  water  contamination. 

N.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Scrap  and 
Waste  Material  Processing  and 
Recycling  Facilities 

Specific  requirements  have  been 
established  for  those  facilities  that  are 
engaged  in  the  processing,  reclaiming 
and  wholesale  distribution  of  scrap  and 
recyclable  waste  materials.  As 
background,  the  storm  water  regulations 


define  1 1  categories  of  storm  water 
discharges  associated  with  industrial 
activity  in  40  CFR  122.26(b)(14). 
Category  (vi)  includes  facilities  that  are 
engaged  in  the  recycling  of  materials, 
including  metal  scrapyards,  battery 
reclaimers,  and  salvage  yards,  including 
but  limited  to  those  classified  Standard 
Industrial  Classification  (SIC)  5093.  For 
purposes  of  this  section,  special 
conditions  have  been  proposed  for  those 
facilities  engaged  in  the  reclaiming  and 
retail/wholesale  distribution  of  used 
motor  vehicle  parts  identified  as  SIC 
5015  in  Part  XI.M. 

SIC  5093  includes  establishments 
engaged  in  assembling,  breaking  up, 
sorting  and  the  wholesale  distribution  of 
scrap  and  recyclable  waste  materials 
including  bag,  bottle  and  box  wastes,  fur 
cuttings,  iron  and  steel  scrap,  metal  and 
nonferrous  metal  scrap,  oil,  plastics, 
rags,  rubber,  textiles,  waste  paper  and 
rag  wastes.  This  section  establishes 
conditions  that  are  also  applicable  to 
those  activities  that  are  typically 
associated  with  SIC  5093  that  are 
engaged  in  the  recycling  and/or 
reclamation  of  liquid  wastes  including, 
but  not  limited  to,  used  solvents,  oil, 
mineral  spirits,  and  ethylene  glycol 
(antifreeze).  This  section,  including  Best 
Management  Practices  (BMPs), 
monitoring  requirements,  and  pollution 
prevention  plan  requirements,  is 
organized  by  fecilitles  that  process  and 
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recycle  nonliquid  wastes  versus  those 
that  reclaim  and  recycle  liquid  wastes. 
Facilities  that  participated  in  U.S. 
Environmental  Protection  Agency  (EPA) 
Croup  Pennit  Applications  195.  274. 
467,  647  (except  tacilities  identified  as 
SIC  4212).  826. 1035, 1145  and  1204  are 
eligible  for  coverage  under  this  section. 
When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
de5cription(s)  of  industrial  activities  in 
another  8ection(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  8ection(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  Industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
Industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 


at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  racility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Pollutants  Found  in  Storm  Water 
Discharges 

This  fact  sheet  is  organized  into  two 
major  subsections,  those  industrial 
activities  engaged  in  the  processing  and 
recycling  of  scrap  and  waste  materials 
(nonliqmd  recyclable  wastes)  and  those 
industrial  activities  engaged  in 
reclaiming  and  recycling  liquid 
materials,  e.g.,  used  oils,  solvents, 
mineral  spirits  and  antifreeze.  Industrial 
operations  and  BMPs  associated  with 
♦Jiese  two  groups  are  largely  dissimilar. 
Therefore,  conditions  for  each  of  these 
two  groups  are  identified  separately. 

a.  Scrap  and  waste  recycling  facilities 
(SIC  5093)  (nonliquid  recyclable 
wastes).  The  scrap  and  waste  recycling 
industry  reclaims,  processes  and 
provides  wholesale  distribution  of  a 
diversity  of  materials  and  products. 
Typical  recyclable  materials  include 
ferrous  and  nonferrous  metals,  paper, 
cardboard,  glass  and  plastic.  Inbound 
recyclable  materials  are  processed 


onsite  in  order  to  achieve  a  unifwrn 
grade  product  that  meets  •  particular 
manufactiirar's  specifications.  A 
significant  inventory  of  processing 
equipment  is  freauently  required  to 
process  the  recyclable  waste  material 
into  a  unifcHm  grade.  Processing 
equipment  typically  employ  enormous 
physical  forces  such  as  shearing, 
shredding,  and  compacting  La  the 
process  of  eventually  achieving  a 
desired  imiform  grade  product. 

Individual  scrap  and  waste  recycling 
facilities  may  process  one  or  mora  types 
of  recyclable  materials  at  a  single  site. 
Depending  on  the  requirements  of  a 
manufacturer,  recyclable  waste 
materials,  e.g.,  paper  and  cardboard, 
may  need  to  be  stored  under  cover  to 
prevent  deterioration.  The  bulk  size  of 
the  recyclable  waste  materials  and  the 
processing  equipment  associated  with 
these  facilities  frequently  necessitates 
stockpiling  materials  and  equipment 
outdoors.  Consequently,  there  is 
significant  opportunity  for  e)q>06ura  of 
storm  water  runoff  to  pollutants.  The 
extent  of  material  potentially  exposed  to 
storm  water  nmoff  is  illustrated  in  the 
following  table  based  on  information 
provided  from  one  group  application 
consisting  of  approximately  1100 
members. 


Table  N-1.— Percentage  of  Applicants  in  One  Group  Application  That  Provide  Cover  Over  Materials  or 

Processes 


Matertal^rocesses 


Ferrous  Matsrials „ at... 

Nonfenous  Matertato 

Glass/plastlc^saper , 

Otm  Materials 

Material  Processing  Equipment 


Percent  or  appH- 


6.6 
63 

14 
1.7 
43 


There  are  at  least  four  types  of 
activities  that  are  common  to  most  scrap 
and  waste  recycling  facilities,  they 
include:  scrap  waste  material 
stockpiling,  material  processing, 
segregating  processed  materials  into 
uniform  grades,  and  collecting 
nonrecyclable  materials  for  disposal. 
This  fact  sheet  outlines  pollutants  of 
concern  associated  with  each  of  these 
types  of  activities.  Other  operations  of 
concern,  including  vehicle  and 
equipment  maintenance,  are  also 
disCTissed  in  this  fact  sheet. 

U)  Pollutants  associated  with 
material  stockpiling.  During  material 
stockpiling,  including  unloading  and 
loading  areas,  the  potential  exists  for 
some  types  of  inbound  recyclable 
materials  to  deposit  residual  fluids  on 
the  ground.  Used  automotive  engines, 
radiators,  brake  fluid  reservoin, 


transmission  housings,  and  lead-add 
from  batteries  may  contain  residual 
fluids  that,  if  not  properly  managed,  can 
eventually  come  in  contact  with  storm 
water  runoff.  For  example,  sampling 
data  from  two  group  applications 
indicated  the  presence  of  oil  and  grease 
in  103  individual  grab  samples.  In 
response  to  other  Federal  and  State 
environmental  regiilations,  such  as  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  many  scrap  and  waste 
material  facilities  have  instituted 
inspection  and  supplier  education 
programs  to  minimize  or  eliminate  the 
amount  of  inbound  recyclable  materials 
containing  fluids  and  other  potentially 
hazardous  materials  prior  to  their 
acceptance.  Part  XI.N.3.c.(l)(a)  of 
today's  proposed  permit  imposes 
conditions  that  will  make  an  inboimd 


recyclable  materials  inspection  program 
part  of  the  pollution  prevention  plan. 

Another  concern  of  outdoor 
stockpiling,  including  unloading  and 
loading  areas,  is  associated  with 
deterioration  of  materials.  Metal 
surfaces  that  are  stockpiled  for  extended 
periods  may  be  subject  to  OMTOsion. 
Corrosion  is  the  deterioration  of  metal 
surfaces  that  typically  results  in  the  loss 
of  metal  to  a  solution,  i.e.,  water.  The 
following  metals  are  rafeired  to  as  the 
galvanic  (or  electromotive)  series  and 
have  a  tendency  to  corrode  and  become 
soluble  in  water;  magnesium, 
aluminum,  cadmium,  zinc,  steel  or  iron, 
cast  iron,  chromium,  tin,  lead,  nickel, 
soft  and  silver  solder,  copper,  stainless 
steel,  silver,  gold,  platinum,  brass  and 
bronze.  For  soma  metals,  the  extent  and 
rate  of  corrosion  is  dependent  on 
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whether  it  oooin  in  an  oxyBen-starved 
or  oxygen-abimdant  atmosphere. 

Corrosion  of  stockpiled  materials  at 
scrap  recycling  facilities  is  a  potential 
source  of  pollutants  given  that  metals 
such  as  copper,  lead,  nidwl,  zinc, 
chromium  and  cadmium  were 
frequently  detected  in  sampling  data.  In 
addition,  the  majority  of  these  metals 
are  associated  with  recyclable  materials 
handled  by  the  scrap  recycling  industry. 
Part  XI.N.3.a.(3)  of  today's  proposed 


permit  identifies  BMP  options  to 
address  these  sources. 

Another  significant  material  of 
concern  is  the  reclaiming  of  scrap  lead 
add  batteries  from  automotive  vehicles 
and  equipment.  If  a  battery  casing 
becomes  cracked  at  damaged,  special 
precautions  are  necessary  to  ensure  that 
the  contents  do  not  come  in  contact 
with  storm  water  runoff.  This  iiKludes 
battery  tenninals  with  visible  corrodon. 
In  all  cases,  used  batteries  shall  be 


handled  and  stored  in  such  a  manner  as 
to  prevent  exposure  to  either 
precipitation  or  runoff.  Part  XIJ4.3.a.(3) 
addresses  proposed  conditions  for  these 
sources. 

The  following  table  presents  a  list  of 
typical  materials  that  may  be  received 
and  processed  at  a  scrap  and  waste 
recycling  facility  and  which  may  be 
potential  pollutant  sources  if  they  are 
not  managed  properly. 


Table  N-2.— Significant  Materials  Potentially  Exposed  to  Storm  Water  Runoff  at  Scrap  and  Waste 

Recycung  Facilities* 


SIgniflcant  materials 


White  goods  (appiiancea) 


Fenoue  and  nonfenoua  tumlnge  and  cutlirvgs 
Materials  from  demoUtion  projects „ 


Electrical    components,    trenafomoers,    switch 
gear,  mercury  float  tovitches,  sensors. 


Fluorescent  lights.  Bght  fixtures  , 

Food/t>everE^)e  dispensing  eqiipmenl , 


Hospital  and  dental  waste  and  equipment 


Irtstruments , 

Insulated  wire 

Lawnmowers,  snowmobHes,  motorcycles 


Light  gage  materials  .. 
Locomotives,  raMcars 


Motor  vehicle  todias.  engines,  trmsmlssions. 
exhaust  systems. 


Miscellaneous  machinery  and  obsolete  equip- 
ment 

PIpesAneterials  frorn  chemical  WHf  Industrial 
plants. 


Sealed  containers,  hydraulic  cylinders 
Salvaged  construction  materials 


Tanks,  containers,  vessels,  cans,  dnjms 
Transformers  (oil  lUed) 


Potontal  sources 


Leaking  oH-IMed  capacitors,  blasts,  leaking 
compressors,  pumps,  leaking  prsaaure  ves- 
sels, reservoirs,  sealed  electrical  compo- 
nents and  chipped  or  deteriorated  pelniled 
surfaces. 

Cutting  oN  reskkje,  metaMc  fines 

Deteriorated/damaged  Insulation,  chipped 
pakited  surlaces,  lead,  copper,  and  steel 


Leaking  olMiBed  transfomwr  casings,  oil-filled 
switch,  float  switches,  radioactive  materials 
In  gauges,  sensors. 

Leaking  ballasts  

Leaking  fluorescent  Dghl  batests,  chipped 
painted  surfaces. 

Drums/contakiers  c4  hospital  waste,  shiekUng 
from  dtegnostic  and  other  tmdtcei  equip- 
ment, radtoacttve  materials  from  gauges, 
sensors  and  dtagnostic  equipment 

Radtoacttve  material  from  thkdcnass  gages 

Insulation  and  other  coalings,  wire 

Leakk>g  engines,  tranamisatons,  fuel,  oN  res- 
ervolrs,leaklng  batteries. 

Deteriorating  Insulatton,  pakrtad  surfaces  and 
other  coatings. 

Leaking  fuel  reservoirs,  fittings,  hydraulic  conrv 
ponents,  engines,  bearings,  compressors, 
ofl  reservoirs,  worn  braits  pads,  damaged 
InsUatton. 

Leaking  fuel  tanks,  oil  reservoirs,  transmisston 
hOMringe,  brake  flukl  reservoir  and  Hnes, 
brake  cylnders,  shock  absorber  casing,  erv 
gine  coolant,  wheel  weights,  leaking  battery 
CBSkigs^iouoings  and  corroded  terminals, 
palntod  surfaces  and  corroekxi  inhibitors, 
•otfMust  systsm,  catalylic  converters. 

LsaMng  raeervoirs,  damaged  or  chipped 
painted  surfaces/coatings. 

Chemical  rsskkje,  insuiatton.  lead  piping, 
chipped  or  damaged  painted  surfaces  and 
protecivs  coatings. 

Leaking  HquW  reservoirs,  containers,  cyl- 
inders, misceKaneous  chemteals. 

Chemkal  resMues,  ois,  solvents,  lubricants, 
damaged  InsUatton,  chipped  painted  sur- 
faces and  protective  coetings. 

Leaking  or  dvnaged  oontaineri 

Leaking  trarwtormer  housktgs _ 


Pollutants  of  ooncem 


PC8e,  OH,  hjbricanls,  pakit  pigments  or  addi- 
tives such  as  tead,  and  other  heavy  metals. 


OH,  heavy  metals. 

Asbestos  flbers,  lead,  copper,  zinc,  cadmkjm, 
other  metals,  TKN. 

PCBs,  ois,  mercury,  ionizing  radkwcllve  iso- 
topes. 

PCBs,oll. 

PCBe,  ofl,  heavy  metals  from  paint  pigments 
and  additives. 

Infectkxje/bactertal  contwnlnatton,  lead.  Ioniz- 
ing radtoactive  Isotopes. 


k)nizir)g  radtoactive  Isotopes. 

Lead,  zirw,  copper. 

Oils,    transmission    and   brake   fluids,   fuel, 

grease,  battery  acW,  lead  add. 
Asbestos,  lead,  chromium. 

PCBs.  diesel  fuel,  hydrauHc  oH,  oil,  brake  fluid, 
grease  from  ftttlngs,  asbestos. 


Fuel,  benzene,  oil,  hydrauHc  oH,  transmlsaton 
fluids,  brake  fluids,  ethylene  glycol  (anti- 
freeze), lead,  lead  acM,  lead  oxides,  cad- 
mium, zinc,  other  heavy  metals. 


Fuel,  oil,  lubricants,  lead,  cadmkjm,  zinc. 

Chemical  rsskkie,  ol,  lubricants,  damaged  In- 
sUatton (asbeeloe),  lead,  cadmkm,  zinc, 
copper. 

Oil,  PCBs,  solvents,  chemtoal  rsskkw. 

Chemical  residue,  oily  wastes,  asbestos,  lead, 
cadmium,  ztoc. 


Chemtoal    resWue,    oily 

products,  healngofl. 
PCBs.  oil. 


wastes,    petroleum 


>  Institute  of  Scrap  Recydtng  Industries,  Inc.'s  "Envtronmental  Operating  Gukjelnes."  (April  1992). 


(2)  Material  processing.  The  type  of 
processes  employed  at  a  particular 
facility  depends  on  the  type  of 


recyclable  and  waste  material.  Typical 
processes  include:  torch  cutting, 
shredding,  baling,  briquetting,  wire 


stripping  and  chopping,  and 
compacting.  Processes  such  as 
shredding  and  shearing  reduce  the  bulk 
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size  of  recyclable  scrap  and  waste  into 
a  size  that  is  more  easily  transportable 
and  which  allows  separation  into 
uniform  grades  based  on  manufacturer 
specifications.  Processes  such  as 
shredding  of  automotive  bodies  include 
a  means  of  segregating  materials  into 
their  ferrous  and  nonferrous  fractions. 

Process  equipment  at  scrap  and  waste 
recycling  facilities  are  also  potential 
sources  of  pollutants  in  storm  water 
runoff.  The  sources  of  concern  will  be 
discussed  separately.  Scrap  process 
equipment  such  as  shearers  are  often 
actuated  by  «  hydraulic  system. 
Components  such  as  hydraulic 
reservoirs,  hydraulic  pumps,  motors, 
cylinders,  control  valves,  accumulators, 
filters,  and  fittings  are  prone  to  leaking 
hydraulic  fluid.  Some  hydraulic 
machinery  also  require  firequent 
lubrication  of  cutting  and  wear  surfaces. 
Storm  water  runoff  exposure  to 
hydraulic  fluids  and  other  lubricants  is 
very  likely  unless  adequate  source 
control  measures  such  as  good 
housekeeping,  preventive  maintenance. 


diversion  and/or  containment  are 
provided. 

Stationary  process  equipment  also 
produce  a  subs^ntial  amount  of 
residual  particulate  material  that  tends 
to  accumulate  on  and  around  the 
equipment,  particularly  rotating 
machinery,  moving  parts,  bearings, 
conveyors  and  at  the  output  of  the 
equipment,  e.g..  storage  containers. 
Particulate  material  that  accumulates 
can  become  a  source  of  contamination  if 
it  comes  in  contact  with  both 
precipitation  and  storm  water  runoff. 
Other  sources  of  residual  particulate 
and  waste  material  include  air  pollution 
equipment,  material  handling 
equipment  and  processing  equipment. 
In  the  case  of  shredding  equipment, 
there  are  typically  three  (3)  separate 
material  streams  produced.  Shredded 
material  is  ultimately  separated  into  its 
ferrous  and  nonferrous  fractions,  and  a 
third  stream  referred  to  as  fluff.  The  fluff 
material  consists  of  a  heterogeneous  mix 
of  materials  including,  but  not  limited 
to.  small  metal  fragments,  plastics. 


rubber,  wood  and  textiles.  After  the  ' 
material  exits  the  shredder 
(hammermill),  it  typically  enters  an  air 
classification  system  that  separates  the 
lightweight  fraction,  e.g.,  particulates, 
from  the  man  dense  fraction.  The 
ferrous  metal  fraction  is  then  separated 
frt>m  the  nonferrous  fraction  and  fluff  by 
the  use  of  a  magnetic  separator 
(typically  a  belt-  or  drum-type  magnetic 
separator).  The  separated  material  may 
be  collected  in  a  hopper  or  it  may 
accumulate  on  the  ground.  If  recyclable 
and  nonrecyclable  waste  material  is 
allowed  to  accumulate  on  the  ground,  a 
greater  potential  exists  for  this  material 
to  come  in  contact  with  either 
precipitation  or  storm  water  runoff. 

The  scrap  and  recycling  industry  uses 
a  diversity  of  processes  to  reclaim  and 
recycle  materials  that  can  contribute 
pollutants  to  storm  water  runoff.  The 
following  table  presents  a  list  of  typical 
scrap  equipment  operations  which  are 
potential  pollutant  sources. 


Table  N-3.— Typical  Process  and  Equipment  Operations  That  Are  Likely  Sources  of  Pollutants' 


Activity 


Air  PoJIutJon  Equipment  (induding  incinerators, 
furnaces,  wet  scrubt>ers.  Alter  l>ouses,  t>ag 
iXHises) 


Combustioo  Engines 


Potential  sources 


Material  Handling   Systems  (forltWts,  cranes, 
co»>veyors) 


Stationary  Scrap  Processing  Facilities  (tialers. 
brjquetters.  shredders,  shearers,  compactors, 
engine  Wock/'cast  iron  breakers,  wire  chop- 
par,  lumJngs  crusher) 


Hydraulc  equipment  and  systems,  balers/ 
bfkjuelter,  shredders,  shearers,  compactors, 
engine  blocWcast  Iron  breaker,  wire  chopper, 
turnings  crusher 

EiectilcaJ  Control  Systems  (transformers,  elec- 
Irlcal  switch  gear,  rrxjtor  starters) 


Normal  equipo>ent  operatkxis  that  Include  the 
collection  and  disposal  of  filter  bag  material 
and  ash,  process  wastewater  from  scrub- 
bers, accumulation  of  pa/tkxilate  mirtter 
around  leaking  joint  connections,  maifcjnc- 
lioning  pumps  and  motors,  e.g.,  leakfttg 
gaskets,  seals  or  pipe  connections,  leaking 
oil-fiUed  transformer  casings. 

Spiiis  and^or  leaks  from  fueling  tanks,  spifls/ 
leaks  from  oil  hydraulic  fuel  reservoirt, 
faulty/leaking  hose  connections,  worn  gas- 
kets, leaking  transmisskxi  crankcases  and 
brake  systems  (If  applicable),  leaking  bat- 
tery casings  and/or  corroded  temiinais. 

Normal  operattons  inckxfing  spiiis  and  teaks 
from  fuel  tanks,  hydraulic  and  oil  reservoirs 
due  to  malfunction  parts,  e.g.,  worn  gaskets 
and  parts,  leaking  hose  connectkxis,  and 
faulty  seals.  Darnaged  or  fauNy  etectrtcal 
switches  (mercury  filled)  Damaged  or  leak- 
lr>g  battery  casings,  including  exposed  cor- 
roded battery  terminals.  Damaged  or  worn 
tjeailrtg  housir>gs. 

Nomiai  equipment  operatkMis  including  leaks 
from  hydraulic  reservoirs,  hose  and  fitting 
connectksns.  worn  gaskets,  spHis  or  leaks 
from  fuel  tanks,  particUatas/reskJue  from 
scrap  processing,  malfunctkxiing  pumps 
arKJ  motors,  e.g.,  leaking  gaskets,  seals  or 
p^  connections,  leaking  oil-filled  trans- 
former casings. 

Paniculata/reskJue  from  nwterial  processing, 
spills  and/or  leaks  from  fueling  tanks,  spills/ 
leaks  from  oilt>ydraulic  Iwi  resen«)irs, 
faulty/teaking  hose  connections/fittings, 
leaking  gaskets. 

Oil  leakage  from  transformers,  leakage  from 
mercury  ftoat  switches,  faulty  detection  de- 
vices. 


PoAutants  of  concern 


HydrauSc  fluids.  oNs.  Kiets.  grease  and  other 
kJbflcants,  accumuletod  parHcuiate  matter, 
chemicai  addMvee,  PCBe  from  ott-Mied 
eiectilcat  equipmanL 


Accumulated  partteuiale  matter,  oil/1ubrtc«its. 
fuel  (gas/dtosel),  Ibel  additives,  antifreeze 
(ethyl«ne  glycol),  batieiy  ackj.  products  of 
Incoifnplete  combuslton. 


Hydraulic  llukte,  o«s.  Iltels  and  hjel  addHives, 
grease  and  other  lubricants,  accurrxjiated 
partk:ulata  matter,  chemical  additives,  mer- 
cury, lead,  battery  fluids. 


Heavy  metals,  e.g..  zinc,  copper,  lead,  cad- 
mium, chromium,  hydrauik:  fluWs. 


Hydrauttc  fluids/oJto,  lubricants,  paitkxjiate 
matter  from  oombustkxi  engines.  PCBs  (oii- 
flMed  electrical  equipment  components), 
heavy  metals  (nonferrous,  fenous). 

PCBs.  mercury  (ftoat  switches),  kxiizing  radio- 
active material  (fire/smoke  detection  sys- 
tems). 
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Table  N-3.— Tywcal  Process  and  Equipment  Operations  That  Are  Likely  Sources  of  Pollutants  < 

Continued 


Activity 

Pol«n1lai  aourcM 

PoHutanta  ol  oonc*m 

Torch  cutting  

R«8kkjal/aocumjlat«d  parllcutatM  

HMvy  rrwtal  fragment*,  llnM. 

'Institute  of  Scrap  Recycling  Industries,  Inc.'s  "Environmental  Operating  GuldeMnee"  (Aprfl  1992). 


(3)  Segregation  of  processed  materials 
into  uniform  grades.  Processing,  e.g., 
shearing,  shredding,  baling,  etc.,  of 
recyclable  materials  is  followed  by  its 
segregation  into  uniform  grades  to  meet 
a  particular  manufacturer's 
specifications.  If  segregated  recyclable 
material  remains  exposed  to 
precipitation,  the  potential  still  exists 
for  storm  water  contamination. 

(4)  Disposal  of  nonrecyclable  waste 
materials.  During  recycling  of  scrap  and 
waste  materials,  a  significant  fraction  is 
nonrecyclable  waste  materials  and  must 
be  disposed.  The  volume  or  quantity  of 
material  that  remains  unrecyclable  may 
be  too  large  to  permit  covered  storage 
prior  to  shipment.  Consequently, 
unrecyclable  waste  materials  may  be  left 
exposed  to  both  precipitation  and  runoff 
and,  therefore,  they  are  a  likely  source 
of  storm  water  pollutants. 

(5)  Other  operations  of  concern.  There 
are  a  number  of  activities  that  frequently 
occur  at  scrap  and  waste  recycling 
facilities  including,  heavy  vehicle  traffic 


over  unstabilized  areas,  vehicle 
maintenance  and  fueling,  and  material 
handling  operations.  Operations 
associated  with  the  receipt,  handling, 
and  processing  of  scrap  and  waste 
material  frequently  occxu  over  areas  that 
are  not  stabilized  to  prevent  erosion. 
Unless  specific  measures  or  controls  are 
provided  to  either  prevent  erosion  or 
trap  the  sediment,  this  material  will  be 
carried  away  in  storm  water  runoff  and 
eventually  exit  the  site.  Suspended 
solids  are  of  significant  concern  given 
the  potential  amount  of  unstabilized 
area  and  the  significant  amount  of 
particulate  matter  that  is  often  produced 
at  these  facilities.  Both  organic  end 
inorganic  pollutants  can  become  bound 
up  or  absorbed  to  suspended  solids  in 
runoff.  For  this  reason,  today's  proposed 
permit  identifies  conditions  to  minimize 
the  contribution  of  suspended  solid 
loadings  from  these  facilities. 

Some  scrap  and  waste  recycling 
facilities  may  also  conduct  vehicle 


maintenance  onsite.  Although  many  of 
these  activities  frequently  ocoir 
indoors,  there  are  specific  activities 
which  could  contribute  pollutants  to 
storm  water.  This  includes  washdown 
of  vehicle  maintenance  areas,  leaks  or 
spills  of  fuel,  hydraulic  fluids  and  oil 
and  outdoor  storage  of  lubricants,  fluids, 
oils  and  oily  rags.  Fueling  stations  are 
also  frequently  conducted  outdoors 
without  any  roof  cover.  Activities  such 
as  topping  off  fuel  tanks,  or  overfilling 
storage  tanks  (without  high-level 
alarms]  are  also  activities  that  can  cause 
contamination  of  runoff.  One  last 
activity  of  concern  is  vehicle  washing 
which  can  result  in  accumulated 
residue  material  being  discharged  to  a 
storm  sewer  system. 

The  following  table  highlights 
activities  associated  with  vehicle 
maintenance  and  material  handling  that 
are  potential  sources  of  storm  water 
contamination. 


Table  N-4.—  Other  Potential  Pollutant  Source  Activities 


Activity 


Malarial  Handling  Systems  (fortclifts.  cranes, 
conveyors). 


Vehicle  MaintenarKe 


Fueling  Stations 


Vehicle  and  Equipment  Cleaning  and  Washing 


Potential  sources 


Spills  and/or  leaks  from  fueling  tanks,  splHs/ 
leaks  from  oil^ydraulic  fuel  reservoirs, 
faulty/leaking  hose  connections/fittings, 
leaking  gaskets. 

Parts  cleaning,  waste  disposal  of  rags,  oil  fil- 
ters, air  filters,  batteries,  hydraulic  fluids, 
transmission  flukls,  brake  fHikJs,  coolants, 
lubricants,  degreasers,  spent  solvents. 

Spills  and  leaks  during  fuel  transler.  spiHs  due 
to  lopping  off'  tanks,  njnoff  from  fueling 
areas,  washdown  of  fueling  areas,  leaking 
storage  tanks,  spills  of  oils,  brake  flukls, 
transmission  fluids,  engine  coolants. 

Washing  a-od  steam  cleaning 


Polkitants  of  concern 


Accumulated  particulate  matter  (ferrous  and 
nonferrous  metals,  ptastkx,  njbber,  other), 
oH/lubrlcants,  PCBs  (electrical  equipment), 
mercury  (eiectricai  controls),  lead/battery 
ackjs. 

Fuel  (gas/diesel).  fuel  additives,  oii/lubrk:ants. 
heavy  metals,  brake  fluids,  transmission 
fluids,  chtorinated  solvents,  arsentc. 

Gas/diesel  fuel,  fuel  additives,  oil,  kit>ricants, 
heavy  n^etals. 


Solvent  cleaners,  oH/tubricants/addittves,  anti- 
freeze (ethylene  glyoo<). 


f6)  Pollutants  found  in  storm  water 
discharges.  Sampling  data  provided  in 
part  2  of  the  group  application  process 
revealed  that  storm  water  discharges 
from  scrap  and  waste  recycling  facilities 
contain  pollutants  such  as  heavy  metals. 


Biochemical  Oxygen  Demand  (BOD), 
Chemical  Oxygen  Demand  (COD),  TSS, 
nutrients  and  oil  and  grease.  The 
following  table  summarizes  the 
statistical  analysis  of  sampling  data 
provided  in  part  2  group  applications. 


Table  N-6  provides  a  comparison  of  a 
selected  subset  of  these  pollutants  to 
freshwater  acute  criterion  provided  in 
EPA's  "Gold  Book." 
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Table  N-5.—  Summary  Statistics  for  Scrap  and  Waste  RECvaiNO  Fac«jties«  (SIC  5093)  (Nonuquid 
Recyclable  Waste  Materials.)  Aa  Units  in  mq/L  Unless  Otherwise  Noted 


Polutani 


Saniptotyp* 


pH  (std  unMB) 

BOD, 

COD 

TSS 

Ntf  ata  ♦  MM*  N 
TKN 

Oil  and  I 


TottP 

Totai  Pb 

Total  Cd 

ToUl  Cu  

Total  Zn 

Total  Cf 

Total  Nl  

Awente 

Total  A1  

PC&-1016 

PCB-1221  . 

PBC-1232 

PCB-1242 

PCB-1248  . 

PC8-1254  ...... 

PCB-1260 


fofSamplM 


Grab 


136 

131 

131 

131 

130 

132 

186 

133 

103 

75 

102 

97 

103 

84 

8 

5 

27 

26 

28 

27 

26 

28 

28 


Compn 


N/A 
120 
117 
116 
117 
114 

114 

100 

73 

99 

94 

100 

93 

8 

3 

26 

24 

26 

26 

24 

26 

26 


Grab 


N/A 

23.49 

251.33 

437.11 

.    1.76 

3.44 

8.95 

0.81 

0.85 

0.02 

0.77 

3.16 

0.08 

0.202 

o.oae 

4.86 
0.001 
0.001 
0.001 
0.001 
0.003 
0.001 
0.002 


Comp 


N/A 
24 

204 

376 
5.8 
3.4 

MM 

an 

OM 

0.02 

0.60 

3.2 

0.122 

0.21 

0.018 

3.327 

0.051 

0.001 

0.001 

0.047 

0.005 

0.001 

0.049 


Mffikruirn 


Grab 


'Applicants  that  did  not 
"  Cofnpoaite  samples. 


4.93 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.000 

0.000 

0.028 

OJXO 

0.001 

0.00 

.68 

0.001 

0.001 

0.001 

0.000 

0.000 

0.000 

0.001  I 


Conip 


N/A 

0.00 

0.00 

0.00 

0.00 

000 

HIA 

0.00 

0.00 

0.000 

0.000 

0.000 

0.000 

0.000 

0.00 

.68 

0.001 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 


Maximum 


Grab 


10.2 

330.0 

1588.0 

3804 

84.0 

43.0 

85.0 

36.0 

8.70 

0.10 

12.0 

22.0 

2.10 

5.80 

0.170 

10.0 

0.010 

0.010 

0.010 

0.010 

0.025 

0.010 

0.011 


Gomp 


N/A 

360 

24G0 

8042 

220  J) 

39.0 

H/A 

28.0 

13.00 

0.85 

8.20 

38.0 

2.60 

7.30 

0.90 

7.6 

1.30 

0.001 

0.001 

1.30 

0.078 

0.006 

1.30 


Grab 


f^A 

9.0 

120.0 

1«.0 

0.81 

2.05 

S.0 

0.20 

0.205 

0.0074 

0.26 

1.50 

0.03 

0.05 

0.005 

4.0 

0.001 

0.001 

o.oei 

0.001 
0.001 
0.001 
0.001 


Comp 


ft/A 

9.0 

110.0 

84.5 

0.80 

2.20 

U/A 

0.28 

0.215 

0.005 

022 

1.4 

0.02 

a040 

0.006 

1.70 

0.001 

0.001 

0.001 

0.001 

0.001 

0.001 

0.001 


99lti  Pafcantto 


Grab 


9.58 

330.0 

1323 

3100 

28 

25 

80 

4.7 

4S 

0.060 

SM 

22.0 

0.547 

5.8 

0.170 

10.0 

0.010 

0.010 

OJ>tO 

0.010 

0.025 

0.010 

0.011 


report  tha  units  of  maaauramant  for  the  raportad  values  war*  not  Indudad  In  these  statistica. 


Camp 


N/A 

330.0 

1014 

4860 

120.0 

22.0 

N/A 

10.0 

11.00 

.65 

tJ2 

38X 

2.3 

7.3 

0.090 

7.6 

1.3 

0.001 

0.001 

^3 

0.078 

0.006 

1.3 


Table  N-6.— Comparison  Sampling  Data  for  Selected  Parameters  Versus  NURP  Values  and  the  EPA 

"GOLDBOOK" 


Pollutant 

Mean 

Maximum 

Msdlofi 

"GoMbook"' 

NURP 

Sample  type 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

N/A 

AvB.oonc 

COD 

251 

437 
3.44 
8.95 
O.K 
0X)2 
0.77 

N/A 
0.08 
0.202 

204 

375 
3.47 

N/A 
0.84 
0.02 
0.60 
3.2 
0.122 
Oil 

1S88 
3694 
43.0 
65.0 
8.70 
0.10 
12.0 
22.0 
2.10 
5.80 

2400 
6042 
39.0 
N/A 
13.00 
0.65 
8.20 
38.0 
2.60 
7.30 

120 
146 
36.0 

5.0 

0.205 

0.0074 

0.26 

1.5 

0.03 

0.05 

110 
84.5 
2.05 

N/A 
0215 
0.005 
0.22 
1.4 
0.020 
0.04 

N/A 
N/A 
NfA 
notes 
"0.062 
"0.0039 
"0.0167 
"0.0507 
note'' 
"1.4 

TSS 

94 

TKN 

230 

OH  and  Graaae  „.. 

ToW  Pb  „.... 

Tow  Cd  

2.3 

N/A 
0.238 

Total  Cu 

Totrt  Zn » 

Total  Cr 

0.053 
0J53 

Total  Nl  

•Based  on  aquatic  m  criteria. 

lXt!^}^LI^  '^f^K^^,  (^^  "*•)  ■*  f*"****  °*  100  "^-  Toxicity  decreases  as  hardness  Increasee. 
•"OH  and  Grease  (aquabc  life)  0.01  o/  the  lowest  continuous  ftow  96-hour  LC50 
'"Varies  depending  on  chemical  speciation. 


The  comparison  of  sampling  results 
for  metals  to  "goldbook"  values 
indicates  that  storm  water  discharges 
originating  from  these  facihties  were 
substantively  higher  than  the  acute 
freshwater  arilerion.  Given  the 
frequency  that  these  metals  were 
reported  in  storm  water  discharges, 
another  principal  concern  is  the 
s>-nergistic,  additive  and  antagonistic 
effects  that  all  these  constituents  may 
have  on  water  quality.  In  addition, 
sampling  data  also  indicates  the 
presence  of  several  congeners  of  PCBs. 
polycyclic  aromatic  hydrocarbons  and 
phthalate  esters.  When  taken  in  whole. 


storm  water  discharges  from  these 
facilities  are  often  a  complex  matrix  of 
metals,  suspended  solids,  and  organic 
compounds. 

b.  Waste  recycling  facUities  (SIC 
5093)— (liquid  recyclable  vrastes).  This 
subsection  applies  to  those  facilities 
engaged  in  the  reclaiming  and  recycling 
of  liquid  wastes  such  as  "spent 
solvents,"  "used  oil,"  and  "used 
ethylene  glycol"  typically  identified 
under  SIC  5093.  This  subsection  is 
particularly  applicable  to  those  facilities 
that  participated  in  EPA  group 
application  number  195.  EPA  received  a 
single  group  application  in  this  category 


of  waste  recycling  facilities.  The 
following  is  a  profile  of  industrial 
activities  and  the  types  of  significant 
materials  associated  with  facilities 
participating  in  tliis  group  activity. 

Group  application  nximber  195 
includ»d  220  facilities  of  which  214 
were  classified  as  service  centers. 
Service  centers  accumulate  spent 
solvent,  used  oil  and  antifreeze,  filter 
cartridges  and  still  bottoma 
contaminated  with  dry  cleaning 
solvents  (typically  perchloroethylene), 
and  used  lacquer  thinner  from  paint  gun 
cleaning  machines.  The  typical  service 
center  has  a  total  storage  capacity 
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limited  to  approximately  10,000  gallons 
in  individual  containers  and  tanlu  with 
a  maximum  storage  capacity  of  20,000 
gallons  each.  Service  centers  are 
typically  limited  to  a  maximimi  of  6 
tanks  (a  total  of  120,000  gallons). 
Twenty  (20)  of  the  service  centers  also 
function  as  accumulation  centers  where 
they  have  a  maximum  storage  capacity 
of  70,000  gallons  of  liquid  materials  in 
containers.  None  of  the  containers  are 


opened  except  under  conditions  where 
a  container  begins  to  leak  or  is  damaged. 

The  group  application  also  included 
four  (4)  fecilities  that  operated  only  as 
container  transfer  stations  and  do  not 
operate  storage  tanks.  These  fadUties 
are  largely  enclosed  warehouses  that 
provide  secondarily  contained  storage 
areas.  Three  (3)  facilities  were  identified 
as  used  oil  depots  where  only  oily  water 
and/or  used  oil  are  accimiulated  in 


storage  tanks.  Storage  tanks  are  limited 
to  a  maximum  capacity  of  20,000 
gallons  each.  Used  oil  is  transported  to 
the  facility  in  tanker  trucks  (3,500 
gallons)  and  shipped  out  in  tanker 
trucks  (7,500  gallons).  The  used  oil  is 
ultimately  transported  to  a  processing  or 
re-refining  facility  (not  covered  imder 
this  section).  The  following  table 
summarizes  the  percentage  of  fedlities 
with  significant  materials  stored. 


Table  N-7.— SiONiFiCAFfr  Materials  Reported  in  Group  Application  Number  195 


Significant  materials 


Mineral  spirits  

Irrvneraion  deaner ... 
Dry  cleaner  solvents 

Pamt  solvents 

Industrial  solvents  .... 

Spent  antifreeze 

Used  oil 

AHied  products 


The  types  of  materials  identified  in 
Table  N-7  are  potential  sources  of  storm 
water  runoff  contamination.  Since  these 
materials  are  stored  and  transported  in 
individual  drums  and  bulk  storage 
tanks,  the  potential  exists  for  spills  and/ 
or  leaks  during  all  phases  of  waste 
transport,  waste  transfer,  container/ 
drum  handling  and  shipping. 

lliere  are  a  number  ofoperations  at 
these  fedlities  that  have  significant 
potential  to  release  pollutants  to  the 
environment  if  recydable  waste 
materials  are  not  managed  properly. 


Potential  sources  of  pollutants  are 
discussed  in  Part  N.2.a.l  of  today's 
proposed  permit.  However,  in  response 
to  other  Federal  and  State 
environmental  regulations,  such  as 
RCRA  and  40  CFR  part  112  (Oil 
Pollution  Prevention),  fadUties  in  this 
group  application  currently  employ  a 
range  of  the  BMPs  and  strudural 
controls  that  also  benefit  storm  water 
quality.  Typical  measures  and  controls 
for  controlling  pollutants  for  facilities  in 


this  subsection  are  presented  in  Part 
N.2.b. 

(1)  Waste  material  handling  and 
storage.  Given  the  nature  and  type  of 
materials  stored  and  handled  at  these 
fecilities,  the  potential  exists  for 
acddental  spills  and  leaks. 
Consequently,  the  types  of  activities  that 
occur  at  these  facilities  which  could 
potentially  result  in  contamination  of 
storm  water  runoff  is  also  of  concern  to 
EPA.  The  following  table  is  a  list  of 
activities  which  may  result  in  a  release 
of  pollutants. 


Table  N-e.— types  of  Potential  Pollutant-Causing  AcrivmEs  at  Waste  Recycling  Facilities  That  Handle 
'  Liquid  Recyclable  Wastes 


Acllvtty 


DrunVlncfividual  container  storage  and  handlb^ 


Return  end  fiU  stations 


Individual    container/drum    storage    Improper 
stacUr>g  and  storage  of  containers. 

Storage  tanit  operations 


Material  handling  equipment 


Potential  sources  of  poMutants 


Leaks  or  spills  due  to  faulty  contair>ef/drum  in- 
tegrity, e.g..  leaking  seals  or  ports.  Corv 
tainer  materials  Incompatittle  with  waste 
material.  Improper  staddng  and  storage  of 
contairwrs. 

Leal(8,  spWs,  or  overflows  from  tankw  buck 
transfer  of  wastes  and  hoee  drairwge.  Leak- 
ing pipes,  valves,  pumps,  worn  or  deterio- 
rated gaskets  or  seals. 

Leaks  or  spills  due  to  faulty  container/drum  In- 
tegrity, e.g.,  Ieakir>g  seats  or  ports. 

Overfill  of  storage  tanks,  leaking  pipes, 
valves,  worn  or  deteriorated  pumps  seals. 
Leaking  urKJergrourKl  storage  tanks. 

Leaking  fuel  Knes,  worn  gaskets,  leaking  hy- 
drauHc  ynes  and  connecttor^ 


Pollutants  of  concern 


Mirwral  spirits,  Industrial  solvsnts,  Immerston 
cleaners,  dry  deaner  80^rems.  paint  sol- 
vents, spent  antifreeze. 


Mirieral  spirits.  Industrial  solvents,  Invnarsion 
deaners,  dry  deaner  sofvents,  paint  sol- 
vents, spent  arrtlfreeze. 

Mineral  spirits,  ln(^tr{al  solvents,  imnwrsion 
deaners,  dry  dearwr  solvents,  paint  sol- 
vents, spent  antifreeze. 

Mirwral  spirits,  Irvjustrial  solvents,  Immerskxi 
dear^rs,  dry  cleaner  solverfts,  paint  sol- 
vents, spent  antifreeze. 

Fuel,  hydraulic  ftuid,  oil  and  grease. 


(i)  Other  activities  of  concern.  The 
following  table  highli^ts  other  types  of 
activities  that  are  potential  sources  of 
storm  water  contamination. 
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Table  N-9.— Other  Potential  Sources  of  Storm  Water  Contaminaton 


AdMty 


Vehid*  and  •quipment  maintenanc«  (tf  appHca- 

ble) 


Vehid*  or  aquipment  washing  (H  appttcable) 


PotantW  aoucaa  o(  pollutants 


Waplacamart  o«  flukto  such  as  transmission 
andt>ral««uWB.  andfraaze.  on  and  other  lu- 
brtoants.  w—hdown  c*  maintananoa  mm. 
dumplna  SuUs  down  toor  drains  connactad 
to  stam  sawar  syatsm.  outslda  stocaga  of 
fluids  and  oNy  rags  and  waata  KMlarteL 

Wash  watar  or  staam  daaning  


PoOutanls  of  concam 


0«  and  amma.  ^lal.  aocuniulatad  particulata 
nMrttei,  antifiaaze. 


Oil.    datargants.   chlotinatad   advants. 

pandad  solids  and  aoctimulatad  paiUculata 
mattar. 


(3)  Pollutants  found  in  storm  water 
discharges.  Based  on  data  provided  in 
group  application  sampling  information, 
pollutants  that  were  most  frequently 


reported  included  TSS,  BOD,  COD. 
nitrite  plus  nitrate,  oil  and  grease.  The 
following  table  provides  a  statistical 
summary  of  data. 


Table  N-10.— Summary  Statistics  for  Waste  Recycung  Facilities*  (SIC  5093>-<Recyclable  Liouio  Wastes) 

All  Values  in  mg/L 


Parameter 

Ntjmt)er  of  sam- 
ples 

M( 

lan 

Min 

Max 

Median 

99thPeicw«le 

Samf^Xype 

Grab 

Compii 

Grab 

Comp 

Grab 

CcMfip 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

BOO, 

COO 

22 
22 
21 
22 
22 
22 

17 
17 
16 
17 
17 
UfA' 

18 

133 

51 

0.90 

3.1 

1.8 

9 
63 
28 

078 

2.0 

H/A 

2 
12 

5 

0.05 

1.0 

1.0 

2 
5 

5 

005 

ID 

N/A 

94 

660 
500 
3.70 
11.0 

5.0 

48 

400 

84 

3.50 
6.0 

N/A 

5 

45 

28 

0.81 

1.5 

1.5 

5 
45 

20 
0J8 

1.0 
U/A 

79 
449 

68 

3.45 

9.9 

4.0 

38 

TSS _ „... 

Nitrite  ♦  Nitiata  

tkn 

320 

59 

3.29 

OUandgraaaa 

5.7 

N/A 

"  Composite  samples 


Table  N-18  indicates  that,  with  the 
exception  of  BOD  and  COD.  average 
concentrattORS  in  grab  and  composite 
samples  were  comparable  with  average 
values  reported  in  the  NURP  study 
(NURP  did  not  measure  oil  and  grease). 
The  data  also  indicates  that  pollutants 
such  as  industrial  solvents  were  all 
below  detection  limits  (without  values) 
In  the  case  of  oil  aad  grease,  all 
concentration  values  were  below  the 
reportable  concentration  of  10  mg/L  (see 
40  CFR  110.10  and  117.21). 

2.  Options  for  Controlling  Pollutants 

a.  Scrap  and  waste  recycling  facilities 
(SIC  5093)  (nonliquid  recyclable  waste 
materials).  This  section  addresses 
source  control  measures.  BMPs  and 


stnictural  controls  that  are  specifically 
applicable  to  the  scrap  waste  and 
recycliag  facilities  (SIC  5093)  and  which 
are  engaged  in  the  reclaiming  and 
recycling  of  solid  materials  such  as 
ferrous  and  nonferrous  metals,  plastics, 
paper,  glass  and  cardboard  ar»d 
automotive  parts.  Part  XI.N.2.b.  of  the 
permit  addresses  waste  recycling 
facilities  (SIC  5093)  that  are  engaged  in 
the  reclaiming  and  recycling  of  liquid 
wastes  such  as  used  oils,  industrial 
solvents  and  ethylene  glycol. 
The  BMPs  described  in  this 
subsection  are  specifically  applicable  to 
scrap  and  waste  recycling  facilities. 
Scrap  and  waste  recycling  fadlities 
apj^lying  far  coverage  under  Part  XI.N. 
of  today's  proposed  permit  shall  employ 


a  broad  and  comprehensive  range  of 
BMPs  ar>d  source  control  measures  to 
minimize  and/or  eliminate  the  diversity 
of  pollutants  associated  with  scrap 
processing  (^>eration8  and  inbound 
recyclable  materials.  In  instances  where 
facilities  conduct  certain  operations 
indoors  or  under  cover,  a  determination 
*vill  be  made  by  the  owner/operator  of 
the  facility  as  to  the  applicability  of 
these  BMPs  and  source  control 
measures  to  these  particular  activities. 

The  following  table  summarizes 
alternative  source  control  measures, 
nonstructural  BMPs  (BMPs),  and 
structural  controls  that  are  associated 
with  and  applicable  to  scrap  and  waste 
processing  facilities  (SIC  5093) 
(nonliquid  recyclable  materials). 


Table  N-i  1  .—Summary  of  Alternative  BMP  Options  for  Scrap  and  Waste  Recycling  Processing  FacilitJes 


Activity 


Irfbound  recyclable  and 
confrol: 


waste  malarial 


Outside  Scrap  Material  Storage:  (liquids) 


BMP  alternatives 


Establish  program  to  ertcourage  suppliers  of  scrap,  waste  and  olher  salvageabia  materials  to  drain 
residual  flutde  prior  to  arrival  at  the  facility.  ^^ 

Establish  acceptance  progi«m  for  fwrxlhr>g,  storage  and  disposal  of  lead-add  batteries 

Establteh  procedures  for  rejecting  or  handling,  storing  and  disposal  of  hazardous  wastes  and  other 
nonTiazardous  residual  fluids 

Establish  procedures  to  property  handle  Industrial  turnings  mxi  cuttings  and  srohibitina  cuttina  oMs 
and  metallic  fines  from  coming  in  contact  with  nxioff.  •»-         r-  n»  ««-«  «» 

Identify  Irwpector  training  requirements. 

ConAict  inspections  for  fluids,  e.g..  oils,  transmission  fluids,  antifreeze,  brtfce  fluid,  and  fuels  Estab- 
lish handling/  storage/disposal  procedures  for  these  materials. 
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Table  N-1  1  —Summary  of  Attemativo  BMP  Options  for  Scrap  an6  Waste  Recyclif>g  Processing  Facilitiefr- 

Corttinued 


Activity 


Outskto  Scrap  Material  Storage:  (bulk 
soDd  matertats). 


Storage  Other;  Olghtweight  materials) 


Scrap  epcssslng  operations: 


Supplies  kx  Process  Equipment 


Scrap  lead  acid  baaery  Program 


BMP  attemaitvM 


Drain  artd  collect  Hquide  m  •  deelgnMed  area.  ProvWe  covered  storage  or  Impervlout  areas  with 
curtoktgAMmw  or  other  appropr'ate  contalnmertt  Stored  ItqukJ  materials  m  covered  areas  or  »n»er- 
vkiua  areas  M4th  curtXng^rms  or  otier  appreprtaie  measure 

Establish  apW  preventtan  preceduree. 

Provide  adeQuate  supply  of  materials  for  dry  dMn  up  or  splHs  or  leaks. 

Prevent  runoff  mio  aquU  storage  areas.  Slora  aquU  wastes  In  materlalty  con^tlble  containers  Mini- 

miza/elmirtate  tw  accumulatton  of  Nqukl  wnirtoi 
Establish  procedures  If  hazardous  wastes  are  discovered  after  material  accepted 
Conduct  periodic  Inspections  of  storage  areae. 

Conduct  preventative  maimanance  of  BMPs  as  neceaaary. 

Minimize  runoff  from  coming  Into  areas  where  slgnWcant  materials  are  stored,  e.g..  diversion  struc- 
tures such  as  curtJing,  berms,  containment  tranches,  surface  grading,  and  elevated  concrete  pads 
or  other  e-^utvaient  rr^easure.  ""'" 

Use  ad80rt>ent8  to  collect  leaking  or  spills  of  tM.  fuel,  transmission  and  brake  fMds  e  o  dry  absorb- 
ent dnp  pans.  •     •  ■ 

Install  media  fRters  such  as  catch  basin  tmers  and  sarx]  Uters. 

InstaM  oH^vater  separator  m  storage  areas  virtth  vehkie  lransnr>issions  and  engines.  Locate  soM  olvw 
under  stored  vwhteles.  -»—»'— 

ProvkJe  norvecyclable  waste  storage  bins  and  containers. 

Conduct  perio(fic  hwpecttons. 

Conduct  preventative  maintenance  as  necessary. 

ProvWe  aquipmeot  operator  training  to  mintmlM  damage  to  controls,  e.g..  curbing  and  berms 

Identlfy/^rovWe  supplier  training  or  intormation  buflettns  on  requiremente  for  acceptance  of  lightweight 
moteriale. 

Encourage  supijlier  partdpetton  In  program  to  minimlje;^lmlnate,  as  practteaWe,  volume  of  semisoHd 
and  «quid  rBsWues  in  recyclable  materials,  e.g..  reskSual  f.ukls  In  aluminum  and  plastic  containers 

ProvWe  covered  storage,  cootrtner  bins  or  equivalent  for  hghier-weigW  materials  such  as  glass  plas- 
tk»,  aluminum  cans,  paper,  cardboard. 

Mmimize/el^nlnate  residue  from  boMles,  containers,  etc.  from  coming  In  contact  with  njnoff  Establish 
dry  dean  up  mettods. 

Establish  procedures  and  emptoyee  training  for  the  handling,  storage  and  disposal  of  resWual  fluids 
from  smaN  containers. 

Prohit>it  waahdown  of  lipping  fkx>r  areas. 

Provkte  good  housetoeping  to  eNminate  partkxilate  and  residual  materials  buHdup  Establish  cleanina 
schedute  tor  high  traWc  areas 

Provkle  covered  disposal  contrtners  or  equivalent  tor  resxlual  waste  materials. 

Eliminate  fkxsr  drains  discharging  to  storm  sewer. 

Provide  training  to  equipment  operators  on  how  to  minimize  exposure  of  runoff  to  scrap  processing 

Schedule  frequent  cleaning  of  accumulated  flukJs  and  particulate  residue  araund  all  scrap  proceaeina 
equipment. 

Schedute  frequent  Inspectons  of  equipment  for  spWs  or  leakage  of  flukJs,  oil,  fuel,  hydraulic  fluWs. 

Conduct  routine  preventive  maintenance  of  equipment  per  or>gtnal  nutfiufacturer's  equipment  (OME) 
recommendations.  Replace  worn  or  maffuncllonlng  parts. 

Site  process  equipment  on  eieveted  concrete  pads  or  provWe  njnoff  diverston  structures  around  proc- 
ess equlpnwit.  berms.  containment  trenches  or  surlace  grading  or  other  equivalent  measure.  Dis- 
charge runoff  from  within  bamied  areas  to  a  sump,  on/water  separator,  media  Wter  or  discharge  to 
sarvtary  sewer. 

Conduct  periodic  maintenance  and  dean  out  of  aa  sumps.  oiUwater  separators,  media  filters.  Dispose 
of  residua)  waste  materials  property,  e.g.,  accordirtg  to  RCRA. 

ProvWe  curbing,  dikes,  and  berms  around  scrap  processing  equipment  to  p^vent  contact  with  njnoff. 

Where  practicable.  k)cate  process  equtpment  e.g .  baters,  bnquetters.  small  compactors,  under  an 
appropriate  cover. 

Provide  cover  over  hydrauUc  equipment  and  combustion  engines. 

ProvkJe  dry-clean  up  rTiaterials.  e.g..  dry-adsort>ents.  drip  pans.  absort>ent  booms,  etc.  to  prevent 
contact  of  hydrauJk;  fluids,  oHs.  fuels,  ete..  with  stomn  water  runoff. 

Provkle  alarm,  pump  shutoff.  or  suffkdent  containment  tor  hydraulk:  resenolrs  in  the  event  of  a  line 
break. 

Stabilize  high  traffte  areas,  e.g..  concrete  pads.  (Kavel,  pavement  around  processkvj  equlpnwrt, 

M^iere  practkabie. 
ProvWe  site  gages  or  overtHI  protectton  devtoes  tor  all  ttquW  and  fuel  storage  reservoirs  and  tanks. 
EstaWish  spin  prevention  and  response  procedures,  Indudkig  emptoyee  training. 
Provide  contajnmeni  bins  or  equivalent  tor  shredded  material,  aspedally  UghtweiglM  materials  such  as 

fluff  (preferably  at  the  discharge  of  Ihese  materials  from  the  air  classiftcafton  system). 
Locate  storage  drums  containing  HqukJs,  induding  oils  and  kjbncants  Indoors.  Alternatively,  site 

paBetized  dnjms  and  conta^ws  on  an  impennous  surface  and  provkle  suffeier*  containment 

around  the  n^terials.  ProvWe  sumps,  oH/weier  separators.  If  nacassary. 
Conduct  periodk:  kispections  erf  containment  areas  and  container&/dnjms  tor  corrosion. 
Perfomfi  preventive  maintenance  of  BMPs,  as  necessary. 
Instrud  emptoyees  on  proper  material  handling  and  storage  procedures. 
Estabfish  Inspectton  and  acceptance  procedures  for  scrap  taad-add  batteries. 
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Table  N-11.— Summary  of  Alternative  BMP  Options  for  Scrap  and  Waste  Recycling  Processing  Facilities- 
Continued 


ActMy 


Vehicia  and  equipment  maintenance 


Fueling 


Vehide  and  equipment  washing 


Outdoor  vehide  parking  and  storage 


Vehicle  and  equipment  painting  (where 
appttceble). 


Erosion  and  sediment  control 


BMP  alternatives 


Provide  suppHer  training  on  acceptance  practlcee  for  scrap  tMtterles. 

Provide  employee  training  on  the  sate  handling,  storage  and  disposition  of  scrap  batteries 

Separate  aN  scrap  tMrtterles  from  other  scrap  materials. 

Store  scrap  batleriee  under  cover  or  equivalent 

Establish  proceAjres  for  the  storage,  handling,  disposition  of  cracked  or  broken  batteries  in  accord- 
ance w«h  appNcatJie  Federal  regulatkxw,  e.g..  FICRA. 

Establish  procedures  to  collect  and  dispose  of  leaking  battery  acid  according  to  Federal  reoulatkjns 
e.g..  RCRA.  ' 

ProvWe  covered  storage  or  equivalent  to  prevent  exposure  to  either  predpitatkm  or  runoff. 

Establish  an  Inventory  of  materials  used  In  &m  maintenance  shop  that  couW  become  a  potential  pol- 
krtant  source  with  stomi  water  rxjnoff.  e.g..  fuels,  solvents,  oils,  kjbrteants. 

Store  and  dispoee  of  o»y  rags.  Miert  {oH  and  air),  batteries,  engine  coolant.  transmissk)n  fluid  use 
oil,  brake  fiuW.  and  soiventt  in  a  manner  that  minimizes  potential  contact  with  runoff  and  In  comoU- 
ance  with  State  and  Federal  rsgulaflons. 

Label  and  track  recycling  of  waste  materials,  e.g..  batteries,  solvent,  used  oil. 

Drain  oU  fitters  before  disposal  or  recycling. 

Drain  aH  fluids  from  all  parts  or  componente  that  wil  become  scrap  material  or  secondhand  parts 

Store  HquW  waste  materials  m  compatible  contalnerB. 

Store  and  dispose  used  batteries  In  accordance  wHh  scrap  lead  add  battery  program 

Disconnect  aH  ttoor  drains  connected  to  storm  sewer  system. 

Prohibit  ncn-stomi  water  discharges,  e.g..  dumping  of  used  llqukls  down  Itoor  drains  and  waahdown 

of  maintenance  areas. 
Provkle  emptoyee  training  on  appropriate  storage  and  disposal  of  waste  materials 
ProvMe  good  housekeeping  measures. 
Conduct  inspectkxts  of  wori<  areas  for  compliance  with  BMPs. 
Use  spifl  and  overflow  protectton  devtees. 
Provkte  high  level  alanm  on  fuel  storage  tanks. 
Minimize/eliminate  runoff  onto  fueling  areas. 

Reduce  exposure  of  fueling  areas  to  predpitotlon  by  covering  the  tueUng  area. 
Provkje  dry  adsorbents  to  dean  up  fuel  spills. 
Conduct  periodk:  Inspecttons  of  fueling  areas. 
Instruct  persormel  on  proper  fueling  procedures. 

ProvkJe  curt)lng  or  posts  around  fuel  pumps  to  prevent  coilistons  during  vehk:ie  Ingress  and  earess 
Avow  washing  vehkdes  and  equipment  outdoors 
Use  biodegradable,  phosphate  free  detergento. 
Recycle  wash  water. 

ProvWe  vehk:ie  wash  rack  with  d«]kated  sediment  trap. 
Use  auto8hut-off  vaNee  on  washing  equipment. 
Use  drip  pans  under  all  equipment  and  vehkdes  walling  maintenance. 
Cover  vehk:te  and  equipment  storage  areas. 

Conduct  inspectkxis  of  storage  and  paridng  areas  for  leaks  and  filled  drip  pans 
ProvWe  emptoyee  training. 
Keep  paint  and  solvents  away  from  traffic  areas.  Conduct  sanding  and  painting  In  nonexpoeed  areas 

e.g.,  under  cover,  in  accordance  with  OSHA  standards. 
Cleanup  accumulated  partk:ulate  matter. 
Minimize  overspraying  parts. 
Dispose  or  recyde  paint,  solvents  and  thinner  properiy. 
ProvWe  training  to  emptoyees 
Conduct  periodte  Inspecttons  of  paint  spraying  areas. 

Minimize  runon  from  ac^acent  properties,  e.g.,  diverston  dikes,  berms,  or  equlvaienL 
Trap  sediment  at  downgradtent  locatkxw  and  outtete  senring  unstablllzsd  areas  This  may  Indude  fil- 
ter fabrte  tences.  gravel  outlet  protectton,  sediment  traps,  vegetated  or  riprap  swales,  vegetated 

strips,  dhrerston  structures,  catch-basin  fitters,  retentton/detentton  basins  or  equivalent 
Runoff  containing  oil  and  grease  may  indude  the  use  of  absorbent  booms  or  sand  filters  In  front  of 

outlet  stnjctures  or  other  equivalent  measures. 
Stabilize  all  high  traffic  areas,  Induding  ail  vehtoie  entrances  and  exit  polnte. 
Conduct  periodk:  s./eeping  of  aH  traffic  areas. 
Conduct  Inspecttons  of  BMPs. 
Perfomi  preventative  maintenance  as  needed  on  BMPs. 

Provide  emptoyee  training  on  the  proper  Instailatton  and  matotenance  of  eroston  and  satfment  con- 
trols. 


b.  Waste  recycling  facilities  (SIC 
5093)— (recyclable  liquid  wastes).  This 
section  addresses  source  control 
measures.  BMPs,  and  structural  controls 
that  are  specifically  apphcable  to  waste 
recycling  facilities  (SIC  5093)  which  are 


engaged  in  such  activities  as  reclaiming 
and  recycling  of  liquid  wastes  such  as 
spent  solvents,  used  oil,  and  used 
antifreeze  (ethylene  glycol).  Waste 
recycling  facilities  applying  for  coverage 
under  Part  XI.N.  of  today's  proposed 


permit  will  be  required  to  employ  a 
comprehensive  range  of  BMPs  and 
source  control  measures  to  minimize 
contact  of  pollutants  with  storm  water 
runoff  and  precipitation.  In  instances 
where  facilities  conduct  certain 
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operations  indoors  or  tinder  cov«-, « 
determination  will  be  made  by  the 
owTier/operator  of  the  facihty  as  to  the 
applicability  of  these  BMPs  and  source 
control  measures  to  their  particular 
facility.  The  following  table  summarizes 
the  percent  breakdown  of  BMPs  that 
were  reported  by  applicants 
participating  in  group  application 
number  195. 
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Table  n-12.— Types  of  BMPs  Re- 
ported IN  EPA  Group  Appuca- 
TK3N  Number  195 


BMP 

Percent 

offeciil- 

ties 

Seconda/y  Containment  (include* 
tBnta.  piRinQ.  and  r^unVRN  sta- 
tkxw) __ 

70 

Containment  Trench  (inctudee 
doeed  loop  containment  trench- 
es iwtth  eumpe,  eioped  floors, 
mntikx  berms)     

91 

Roof  (inckJdes  canvass  tent  roots 
and  snctosed  structures)  

7 

The  following  table  summarizes  types 
of  BMPs,  and  stnictiual  control  options 
that  are  applicable  to  waste  recycling 
facilities. 

Table  N-13.— Types  of  BMP  Options  Appucable  to  Liquid  Waste  Recycling  Facilities 


Table  N-12.— Types  of  BMPs  Rf- 
PORTED  IN  EPA  Group  Applica- 
tion Number  195— Continued 


Oontinaency  Plan  (senses  as  SpW 
Prevention  and  Counter- 
measures  Control  Plan)  

Prevention  and  Preparedness 
Plan  (Indudes  inspection  infor- 
mation and  general  house- 
keeping procedures) 


100 


100 


ActMty 


tndividuat  dnim^cortlainer  Storage 


Bulk  llquM  storage 


Waste  trsnsSer  areas 


inspections 


Prsventhw  maMenaree  

Vehicle  maintenance  (if  app^icabla) 


BMP  alternatives 


Ensure  oontainer/dfums  are  In  good  conditkxi.  Store  ¥vasie  materteis  In  materiaHy  corrpatible  dn*ns. 

Use  containers  mat  meet  National  Rre  Proteclton  Association  (NFPA)  guidelines. 
Put  IndtvWual  containers  on  pallets.  Limit  stack  hetgW  of  individual  containera/drums.  Provide  sfraps, 

plastic  wrap,  or  equivaient  around  stacked  containers  to  provided  staPUity. 
Lat)eVmark  drums  Segregats  hazardous  and  flammable  wastes.  Comply  with  NFPA  guidelines  for 

segregatkx)  of  flanvnaPle  wastes. 
ProvkJe  adequate  deerance  to  atk>w  material  movement  and  access  by  material  handling  equipment. 
ProvWe  semlpennanent  or  parmanent  cover  over  wastes. 

Provide  adequate  cieerarK«  between  stored  materials  to  allow  movemerrt  arxl  handling. 
Establish  dean  up  piocec^res,  indudtng  the  use  of  dry  adso(t>enlB.  In  tn%  avent  of  spUls  or  le^cs. 
Prohibit  washing  down  of  material  storage  areas.  Disconnect  or  seal  all  floor  draine  from  storm  sewer 

system. 
Devekjp  spill  prevention,  countermeasures  and  control  (SPCC)  procedures  for  all  Ik^uM  container 

storage  areas.  Ensure  emptoyees  are  familiar  with  SPCC  procedures.  Schedule/  conduct  periodte 

employee  training. 
Provide  secondary  oontalriment,  dikes,  t>erms,  containment  trench,  sumps,  or  other  equivalent  meas- 
ure. In  al  storage  areas. 
Use  wekled  pipe  oonnedtons  versus  flange  connectksns.  Inspect  ail  flange  gaskets  for  detertoraOon. 
Apply  corroeton  inhlbttors  to  exposed  metal  surfaces. 
ProvUe  h>gh  level  aiamis  for  storage  tanks. 
ProvWe  redundant  piping,  valves,  pumps,  motors,  as  necessary,  at  ail  pumping  ataHone.  ProvWe 

manually  activated  shutoff  vah/es  in  the  event  of  spM.  InstaH  visible  endtor  audible  alarms  in  the 

event  of  a  spilL 
lr«tail  manudly  activated  drainage  vakies,  or  equivalent  versus  flapper-type  drain  values.  ProvMe 

adequate  security  against  vandalism  and  tampering. 
ProUd*  secondary  containment  around  ail  bu*  storage  tanks.  Induding  benro.  dikes,  surface  Im- 
poundments or  equivalent.  Ensure  surfaces  of  secorxlary  containment  areas  are  adequately  sealed 

to  prevent  leaks. 
Provide  stationary  boxes  around  aU  return  and  IW  stations  to  eliminateMnlmlze  hose  drainage  and 

minor  waste  transfer  spiHs. 
Provide  secondary  containment  or  equivaient  measures  around  itf!  kjM  waste  transfer  facHtttes. 
Provkle  cover  over  liquid  waste  transfer  areas. 

Establish  dean  up  procedures  tor  minor  spills  induding  tie  use  o(  dry  adsorbents. 
Conduct  inspsdiorts  c4  all  material  storage,  harKlHng  and  transfer  areas. 
Document  signs  of  cort>slon,  worn  paits  or  components  on  pumps  and  mctors,  leaking  seals  and 

gaskets. 
ConAjct  periodfc  noodestrjctlve  testing  (NOT)  of  all  bulk  storage  tanks  for  signs  of  deteriorating 

staidural  inlegrtfy. 
Conduct  periodic  prsvenllve  maintenance  rt  all  structural  consols,  replace  wom  parts  on  components 

on  v^ves,  pumps,  motors  per  nvwxifacturar's  rscommendsUons. 
Establish  an  inventory  of  materials  used  in  the  maintenance  shop  that  couk)  become  a  potenllai  pd- 

kjtant  source  with  storm  water  ainoff,  e.g.,  fuels,  solvents,  oils,  tubilcants. 
Store  and  dispose  of  dly  rags,  filters  (oii  and  air),  batteries,  erigine  cootatK  trwwmisston  flUd,  use 

oil,  brake  fluid,  and  solvents  in  a  manner  tt>et  irunimizes  potential  oontad  with  runoff  and  In  compli- 
ance with  State  and  Fedent  reguiatkxis. 
Label  and  trade  recyding  of  waste  materials,  e.g..  bettenes,  solvent  used  oH. 
Drain  oil  IDtars  before  disposal  or  recycling. 

Dri^  bU  fluWs  from  ail  parts  or  components  that  will  become  scrap  malerW  or  secondhand  parts. 
Store  liquid  waste  maleriais  In  cornpatible  containers. 
Store  and  (£spose  used  batteries  in  accordance  with  scrap  lead  add  battery  program. 
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Table  N-13.— Types  of  BMP  Options  Applicable  to  Liquid  Waste  Recycling  Facilities— Continued 


ActMty 


VaMcl«  cleaning  (If  applicable) 


Training 


BMP  altanrtattves 


Wsconnecl  ail  floor  drains  connected  to  stonn  sewer  system. 

ProWWt  non-storm  water  dtacharges.  e.g.,  dumping  of  used  liquids  down  floor  drains  and  washdown 

of  maintertance  areas. 
Provide  employee  training  on  appropriate  storage  and  disposal  of  waste  materials 
Provide  good  houseiceeping  measuree. 
Conduct  Inspections  of  work  areas  for  compliance  with  BMPs. 
Avow  washing  vehicles  and  equipment  outdoors. 
Use  biodegradable,  phosphate  free  detergents. 
Recycle  wash  water. 

Provide  vehicle  wash  rack  with  dedicated  sediment  trap. 
Use  autoehut-off  valves  on  washirig  equipment 
Provide  emptoyee  training  on  proper  material  handling  and  storage  procedures.  Require  famliiariza- 

ttonwWi  applk»ble  SPCC  measures. 


3.  Discharges  Covered  Under  This 
Section 

The  requirements  listed  under  this 
section  are  applicable  to  storm  water 
discharges  from  the  following  activities: 
facilities  that  are  engaged  in  the 
processing,  reclaiming  and  wholesale 
distribution  of  scrap  and  waste 
materials  such  as  ferrous  and  non  ferrous 
metals,  paper,  plastic,  cardboard,  glass. 
These  types  of  activities  are  typically 
identified  in  SIC  5093.  Facilities  that 
engaged  in  reclaiming  and  recycling 
liquid  wastes  such  as  used  oil, 
antifreeze,  mineral  spirits  and  industrial 
solvents  and  which  are  classified  SIC 
5093  are  also  covered  under  this 
section. 

4.  Special  Conditions 

The  following  section  identifies 
special  conditions  that  are  applicable  to 
permittees  applying  for  coverage  under 
Part  XI.N.  of  today's  proposed  permit. 

a.  Prohibition  of  non-storm  water 
discharges.  This  section  requires  scrap 
and  waste  recycling  facilities  that  are 
typically  classified  in  SIC  5093  to  certify 
that  certain  non-storm  water  discharges 
are  not  occurring  at  their  facilities.  A  list 
of  non-storm  water  discharges  that  are 
not  authorized  by  this  section  has  been 
identified.  These  di'scharges  are 
prohibited  due  to  the  likelihood  these 
discharges  will  contain  substantial 
pollutant  concentrations.  The  following 
non-storm  water  discharges  are  not 
autl  orized  by  this  section: 

•  Waste  discharges  to  floor  drains  or 
sinks  connected  to  the  facilities  storm 
sewer  or  storm  drainage  system 

•  Water  originating  from  vehicle  and 
equipment  washing 

•  Steam  cleaning  wastewater 

•  Process  wastewaters 

•  Washwater  originating  from 
cleaning  tipping  floor  areas  or  material 
receiving  areas 

•  Wastewater  from  wet  scrubbers 

•  Boiler  blowdown 


•  Noncontact  and  contact  cooling 
water 

•  Discharges  originating  bom  dust 
control  spray  water 

•  Discnarges  from  oil/water 
separators  and  sumps 

•  Discharges  originating-  from  the 
cleaning  out  of  oil/water  separators  or 
sumps 

•  Discharges  from  bermed  areas  with 
a  visible  oily  sheen  or  other  visible  signs 
of  contamination. 

The  operators  of  non-storm  water 
discharges  must  seek  coverage  for  these 
discharges  under  a  separate  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  if  discharging  to  either 
a  municipal  separate  storm  sewer 
system  or  to  waters  of  the  United  States. 
If  such  a  permit  has  been  issued,  a  copy 
of  the  NPDES  permit  must  be  attached 
to  the  applicant's  storm  water  pollution 
prevention  plan  (the  plan).  If  a  permit 
application  has  been  submitted  for  a 
non-storm  water  discharge,  a  copy  of  the 
application  must  be  attached  to  the 
plan. 

For  facilities  that  have  prohibited 
discharges  identified  under  this  section 
and  which  discharge  to  a  sanitary  sewer 
system,  the  facility  operator  is  required 
to  notify  the  operator  of  the  sanitary 
sewer  system  in  writing.  The 
notification  should  be  attached  to  the 
plan.  However,  for  facilities  that  have 
been  issued  an  industrial  user  permit 
under  the  pretreatment  program  for 
discharges  prohibited  under  this 
section,  a  copy  of  the  permit  must  be 
attached  to  the  plan.  In  all  instances,  the 
permit  applicant  must  document  how 
non-storm  water  discharges  are 
disposed  and  provide  the  pertinent 
documentation  of  that  disposal  practice 
within  the  plan. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  the  plan.  In  addition  to 
the  supplemental  information 
requirements  identified  in  Part  VI.C. 


scrap  and  waste  recycling  facilities  in 
SIC  5093  are  required  to  provide  the 
additional  information  applicable  to 
their  industrial  sector.  Each  subsection 
of  the  storm  water  pollution  prevention 
plan  is  broken  out  into  two 
subcategories;  scrap  and  waste  recycling 
facilities  (nonliquid  materials)  and 
waste  recycling  facilities  (liquid 
materials). 

(1)  Description  of  potential  pollutant 
sourcesi^a)  Scrap  and  Waste  Recycling 
Facilities  (nonliquid  recyclable 
wastes/— Under  description  of  potential 
pollutant  sources,  this  section  proposes 
that  scrap  and  waste  recycling  facilities 
will  provide  a  description  of  potential 
pollutant  sources  in  areas  widi 
stockpiled  scrap  and  waste  materials, 
bulk  liquid  storage  or  containerized 
liquids,  scrap  and  waste  processing 
equipment,  material  loading  and 
unloading,  air  pollution  control 
equipment,  waste  treatment,  storage, 
and  disposal,  processed  scrap  material, 
and  metal  particulates.  Metal  cuttings 
and  turnings  should  be  segregated  from 
other  scrap  materials  and  should  be 
stored  in  an  appropriately  covered  area. 
The  plan  should  also  address  measures 
to  collect  any  residual  fluids.  Due  to  the 
tendency  for  these  materials  to  contain 
residual  cutting  fluids,  runoff  or 
precipitation  that  comes  in  from  these 
turnings  and  cuttings  shall  be 
discharged  into  a  sump,  sanitary  sewer, 
oil/water  separator  or  other  equivalent 
measure  to  prevent  the  discharge  of 
significant  quantities  of  oil. 

(i)  Scrap  and  waste  material 
stockpiles  (outdoors)— The  plan  will 
address  areas  where  significant 
materials  are  exposed  to  either  storm 
water  runoff  or  precipitation.  The  plan 
must  describe  those  measures  and 
controls  used  to  minimize  contact  of 
storm  water  runoff  with  stockpiled 
materials.  The  plan  should  include 
measures  to  minimize  the  extent  of 
storm  water  contamination  from  these 
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areas.  The  following  types  of  BMPs  shall 
be  considered  within  the  plan: 

•  Promoting  the  diversion  of  runoff 
away  from  these  areas  through  such 
practices  as  dikes,  berms,  containment 
trenches,  culverts  and/or  surface 
grading; 

•  Permanent  or  semipermanent 
covers,  or  other  similar  forms  of 
protection  over  stockpiled  materials. 
This  may  include  the  use  of 
containment  bins,  covered  containers 
and  dumpsters  for  processed  scrap  and 
other  recyclable  and  nonrecyclab^ 
waste  materials; 

•  Retention  and  detention  basins, 
ponds,  sediment  traps  and/or  vegetate 
swales  and  strips,  to  facilitate  settling 
and/or  filtering  out  of  pollutants  in 
runoff  from  material  stockpile  areas; 

•  Media  filtration  sudi  as  catch  basin 
filters  and  sand  filters;  and 

•  Oil/water  separators  and  dry 
adsorbents  in  stockpile  areas  that  are 
potential  sources  of  residual  petroleum- 
based  fluids. 

(ii)  Scrap  and  waste  material 
stockpiles  (indoors)— the  plan  will 
address,  at  a  minimum,  measures  and 
controls  to  minimize  and,  whenever 
feasible,  eliminate  residual  liquids  and 
particulate  matter  from  materials  stored 
indoors  from  coming  in  contact  with 
surface  runoff.  This  will  include  good 
housekeeping  measures  to  collect 
residual  liquids  from  aluminum,  glass 
and  plastic  containers  and  prohibiting 
the  practice  of  washing  down  tipping 
floors  or  other  material  processing  areas. 
Material  stockpile  areas  with  existing 
floor  drains  will  be  inspected  to  ensure 
that  they  are  no  longer  connected  to  the 
storm  sewer  system  or  storm  drain 
conveyance.  Any  floor  drains  connected 
to  the  storm  drainage  system  will  be 
plugged  or  sealed. 

(w)  Scrap  processing  equipment — ^The 
plan  will  address  areas  where  scrap  and 
waste  processing  equipment  are  sited. 
This  includes  measures  and  controls  to 
minimize  surface  runoff  from  coming  tn 
contact  with  scrap  processing 
equipment.  The  plan  will  specifically 
address  measures  to  prevent  the  release 
of  liquids,  e.g.,  hydraulic  fluids,  fuel, 
oils,  lubricants  and  accumulated 
particulate  matter.  At  a  minimum,  this 
will  include  provisions  to  conduct 
periodic  inspections  and  preventive 
maintenance  of  equipment  for  leaks, 
spills,  malfunctioning,  worn  or  corroded 
parts  or  equipment,  la  the  case  of 
processing  equipment  that  generate 
visible  amounts  of  particulate  residue, 
e.g.,  shredding  facilities,  the  plan  will 
describe  measures  to  minimize  contact 
of  runoff  with  residual  fluids  and 
particulate  matter.  In  the  case  of 
shredded  material,  the  plan  shall 


address  measures  to  minimize  fluff 
material  from  coming  in  contact  with 
storm  water  runoff  or  precipitation.  The 
plan  should  consider  the  use  of 
containment  bins  or  other  suitable 
containers  to  collect  shredded  material 
exiting  the  shredder  facility.  At  a 
minimum,  the  plan  shall  include  the 
following: 

•  A  scDedule  of  periodic  inspections 
of  equipment  for  leaks,  spills, 
malfunctioning,  worn  or  corroded  parts 
or  equipment; 

•  Preventive  maintenance  program  to 
repair  and/or  maintain  processing 
equipment  according  to  manufacturer's 
recommendations; 

•  Measures  to  minimize  the  exposure 
of  precipitation  or  runoff  to  processed 
materials,  e.g..  shredded  scrap,  fluff; 

•  High  level  alarms  or  other 
equivalent  protection  devices  on 
unattended  hydraulic  reservoirs  over 
150  callons  in  capacity; 

•  In  addition  to  the  requirements 
identified  above,  the  plan  shall  consider 
the  use  of  one  or  a  combination  of  the 
following  BMPs  or  other  equivalent 
practice  (note:  the  permittee  may 
identify  BMPs  that  mutually  satisfy 
requirements  for  this  paragraph  and  this 
section  that  address  other  sources  of 
pollutants,  e.g.,  outd(^r  material 
stockpiles):  diversion*tructures  such  as 
dikes,  berms,  culverts,  containment 
trenches,  elevated  concrete  pads, 
grading  to  minimize  contact  of  storm 
water  runoff  with  outdoor  processing 
equipment;  oil/water  separators,  sumps, 
or  dry  adsorbents  in  processing  areas 
that  are  potential  sources  of  residual 
petroleum-based  compounds  and 
grease;  permanent  or  semipermanent 
covers,  or  other  similar  measures; 
retention  and  detention  basins,  ponds, 
sediment  traps  or  vegetated  swales  and 
strips,  to  facilitate  settling  or  filtering 
out  of  pollutants  in  runoff  from  scrap 
and  recyclable  waste  processing  areas; 
and/or  media  filtration  such  as  catch 
basin  filters  and  sand  filters. 

(iv)  Scrap  lead-acid  battery  program — 
The  plan  will  address  measures  and 
controls  for  the  proper  receipt, 
handling,  storage  and  disposition  of 
scrap  lead-acid  batteries.  This  includes 
procedures  for  accepting  scrap  batteries 
and  how  they  will  be  segregated  from 
other  scrap  materials.  The  plan  will 
specifically  address  procedures  for 
managing  battery  casings  that  may  be 
cracked  or  leaking,  including  the  proper 
handling  and  disposal  of  residual  fluids. 
The  plan  will  identify  measures  to 
minimize  and,  whenever  possible, 
eliminate  exposure  of  scrap  batteries  to 
either  runoff  or  precipitation.  The  plan 
should  also  address  the  schedule  for 
conducting  periodic  inspections  of 


scrap  battery  storage  areas  and 
applicable  source  control  measures.  The 
plan  will  describe  measures  to  provide 
employee  training  on  the  management 
of  scrap  batteries. 

(v)  Erosion  and  sediment  control— 
The  plan  must  identify  all  areas 
associated  Mfith  industrial  activity  that 
have  a  high  potential  for  soil  erosion. 
Appropriate  stabiUzation  measures, 
nonstructural  and  structural  controls 
must  be  provided  in  these  areas.  The 
plan  must  also  contain  a  narrative 
consideration  of  the  appropriateness  for 
selected  erosion  and  sediment  controls, 
In  addition,  the  plan  shall  identify 
nonstructural  and  structural  controls 
necessary  to  address  suspended 
loadings  from  those  areas  that  tend  to 
experience  a  buildup  of  visible  amoimts 
of  particulate  matter.  At  a  minimum,  the 
plan  will  include  at  least  one  of  the 
following  measures: 

•  Filtering  or  diversion  practices, 
such  as  filter  fabric  fence,  sediment 
filter  boom,  earthen  or  gravel  berms, 
curbing  or  other  equivalent  measure, 
placed  around  exposed  significant 
materials,  scrap  processing  equipment 
and  inlets  or  catch  basins; 

•  Catch  basin  filters,  filter  fabric 
fence,  or  equivalent  measure,  place  in  or 
around  inlets  or  catch  basins  that 
receive  runoff  from  scrap  and  waste 
storage  areas,  and  processing 
equipment; 

•  Sediment  traps,  vegetative  buffer 
strips,  or  equivalent,  that  effectively  trap 
or  remove  sediment  prior  to  discharge 
through  an  inlet  or  catch  basin. 

In  instances  where  significant  erosion 
and  suspended  solids  loadings  continue 
after  installation  of  nonstructural 
controls,  the  plan  shall  provide  a 
detention  or  retention  basin  or  other 
equivalent  structural  control.  All 
structural  controls  shall  be  designed 
using  good  engineering  practice.  All 
structural  controls  and  outlets  that  are 
likely  to  receive  discharges  containing 
oil  and  grease  must  include  appropriate 
measures  to  minimize  the  discharge  of 
oil  and  grease  through  the  outlet  riser. 
This  may  include  the  use  of  an 
absorbent  boom. 

[vi)  Spill  prevention  and  response 
procedures— Spills  are  most  likely  to 
occur  during  processing  or  loading  and 
unloading  of  materials.  For  this  reason, 
it  is  important  that  facilities  establish 
standard  safe  practices  for  these 
operations.  Common  causes  of  spills  or 
leaks  include  container  failures, 
equipment  leaks,  and  materials 
handling.  Frequent  inspections  of 
storage  areas  and  equipment  will  reduce 
the  likelihood  that  faulty  containers  and 
equipment  will  go  unnoticed.  Employee 
education  and  training  described  below 
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should  also  reduce  the  chance  of  spills 
occurring.  The  plan  shall  include  the 
following  practices: 

•  The  plan  shall  describe  spill 
prevention  and  response  measures  to 
address  areas  that  are  potential  sources 
of  leaks  or  spills  of  fluids; 

•  All  visible  leaks  and  spills  shall  be 
contained  and  cleaned  up  as  soon  as 
possible.  If  malfunctioning  equipnnent  is 
responsible  for  the  spill  or  leak,  repairs 
shall  also  be  conducted  as  soon  as 
possible: 

•  Geanup  procedim>s  shall  be 
identified  in  the  plan,  including  the  use 
of  dry  absorbent  materials.  The  plan 
shall  provide  that  an  adequate  supply  of 
dry  absorbent  material  shall  be 
maintained  onsite,  and  used  absorbent 
material  shall  be  cleaned  up  and 
disposed  of  properly; 

•  Drums  containing  liquids, 
including  oil  and  lubricants,  shall  be 
stored  indoors;  or  in  a  bermed  area;  or 
in  overpack  containers  or  spill  pallets; 
or  in  similar  containment  devices; 

•  OverfjII  prevention  devices  shall  be 
installed  on  all  fuel  pumps  and  tanks; 

•  Drip  pans  or  equivalent  measures 
shall  be  placed  under  any  leaking  piece 
of  stationary  equipment  until  the  leak  is 
repaired.  The  drip  pans  must  be 
inspected  for  leaks  and  checked  for 
potential  overflow.  They  will  be 
emptied  regularly  to  prevent  overflow 
and  all  liquids  will  be  disposed  of  in 
accordance  with  all  requirements  under 
RCRA. 

•  An  alarm  and/or  pump  shut  off 
system  shall  be  installed  and 
maintained  on  ail  outside  equipment 
with  hydraulic  reservoirs  exceeding  150 
gallons  in  order  to  prevent  draining  the 
tank  contents  if  a  line  breaks,  provided 
all  parts  of  the  hydraulic  system  are  not 
visible  to  the  operator  of  the  processing 
equipment.  As  an  alternative,  such 
equipment  may  have  a  secondary 
containment  system  capable  of 
containing  the  contents  of  the  hydraulic 
reservoir  plus  adequate  freeboard  for 
precipitation. 

{vii)  Monthly  inspection  program — 
The  monthly  inspection  will  include  all 
designated  areas  of  the  facility  and 
equipment  identified  in  the  plan.  The 
inspection  will  include  a  means  of 
tracking  and  conducting  follow  up 
actions  based  on  the  results  of  the 
inspection.  The  inspections  will  be 
conducted  by  members  of  the  Storm 
Water  Pollution  Prevention  team.  At  a 
minimum,  the  visual  inspection  shall 
include  the  following  areas: 

•  All  outdoor  scrap  processing  areas; 

•  All  material  unloading  and  loading 
areas  (including  rail  sidings)  that  are 
exposed  to  either  precipitation  or  storm 
water  runoff; 


•  Areas  where  structural  BKfPs  have 
been  installed; 

•  All  erosion  and  sediment  BMPs; 

•  Outdoor  vehicle  and  equipment 
maintenance  areas; 

•  Vehicle  and  equipment  fueling 
areas;  and 

•  All  areas  where  waste  is  generated, 
received,  stored,  treated,  or  disposed 
and  which  are  exposed  to  either 
precipitation  or  storm  water  runoff. 

If  exposed  to  precipitation  or  storm 
water  runoff,  the  inspection  will 
identify  corroded  or  leaking  containers, 
corroded  or  leaking  pipes,  leaking  or 
improperly  closed  valves  and  valve 
fittings,  leaking  pumps  and/or  hose 
connections,  and  deterioration  in 
diversionary  or  containment  structures. 
Any  spills  or  leaks  will  be  immediately 
addressed  according  to  the  fedlities.  A 
record  of  inspections  will  be  maintained 
with  the  plan. 

The  BMPs  identified  above  have  been 
employed  by  scrap  and  waste  recycling 
facilities  and  are  believed  to  be 
appropriate  given  the  types  of  pollutants 
found  in  storm  water  discharges  from 
these  facilities.  In  addition,  the  diversity 
of  options  allows  permittees  to  select 
those  BMPs  that  are  nwst  applicable  to 
the  extent  of  the  risk  that  exists  at  a 
particular  facility.  In  instances  where 
nonstructural  measures  are  not 
sufficient,  the  conditions  direct  the 
permittee  to  more  stringent 
requirements  such  as  structural 
controls. 

(b)  Waste  recycling  facilities 
(recyclable  liquid  wastes}— in  addition 
to  the  baseline  requirements  for  plans, 
all  permittees  seeking  coverage  under 
Part  XI. N.  of  today's  proposed  permit 
must  specifically  address  the  following 
areas  within  their  plan. 

(i)  Waste  materia]  storage  (indoors) — 
The  plan  will  address  measures  and 
controls  to  minimize  residual  liquids 
from  waste  materials  stored  indoors 
from  coming  in  contact  with  surface 
runoff.  The  plan  must  also  include  a 
sufficient  supply  of  dry-absorbent 
materials  or  a  wet  vacuum  system  or 
other  equivalent  measure  to  promptly 
respond  to  minor  leaks  or  spills.  This 
includes  measures  for  secondary 
containment  or  its  equivalent, 
procedures  for  proper  material  handling 
(including  labeling  and  marking)  and 
storage  of  containerized  materials. 
Eh-ainage  bom  bermed  areas  shall  be 
discharged  to  an  appropriate  treatment 
fecility  or  sanitary  sewer  system. 
Discharges  from  bermed  areas  shall  be 
covered  by  a  separate  NPDES  permit  or 
industrial  user  permit  under  the 
pretreatment  program.  The  drainage 
system,  where  applicable,  should 
include  appropriate  appurtenances  such 


as  pumps  or  ejectors  and  manually- 
operated  valves  of  the  open-and-close 
design. 

Un  Waste  material  gtomge 
(outdoors)— The  plan  mil  address  areas 
where  significant  materials  are  exposed 
to  either  storm  water  runoff  or 
precipitation.  The  plan  must  include 
measures  to  provide  appropriate 
containment,  drainage  control  and/or 
other  appropriate  diversionary 
structures.  The  plan  must  describe  those 
measures  and  controls  used  to  minimize 
contact  of  storm  water  runoff  with 
stored  materials.  The  plan  shall  also 
include  the  following  preventative 
measures  or  its  equivalent: 

•  An  appropriate  containment 
structure  such  as  dikes,  berms.  curbing 
or  pits,  or  other  equivalent  measure; 

•  The  containment  shall  be  sufficient 
to  store  the  volume  of  the  largest  single 
tank  and  shall  include  sufficient 
fi^eboard  for  precipitation;  and 

•  A  sufficient  supply  of  dry-absorbent 
materials  or  a  wet  vacuum  system,  or 
other  equivalent  measure,  to  collect 
liquids  from  minor  spills  and  leaks  in 
contained  areas. 

{Hi)  Truck  and  rail  car  waste  transfer 
areas — The  plan  will  describe  measures 
and  controls  for  truck  and  rail  car 
loading  and  unloading  areas.  This 
includes  appropriate  containment  and 
diversionary  structures  to  minimize 
contact  with  precipitation  and/or  storm 
water  runoff.  The  plan  will  also  address 
measures  to  clean  up  minor  spills  and/ 
or  leaks  originating  bom  the  transfer  of 
liquid  wastes.  This  may  include  dry- 
clean  up  methods,  roof  coverings,  and 
other  runoff  controls. 

(/V)  Spill  prevention  and  response 
procedures— The  plan  will  address 
mea,sures  and  procedures  to  address 
potential  spill  scenarios  that  could 
occur  at  the  facility.  This  includes  all 
applicable  handling  and  storage 
procedures,  containment,  diversion 
controls  and  clean-up  procedures.  The 
plan  will  specifically  address  all 
outdoor  and  indoor  storage  areas,  waste 
transfer  areas,  material  receiving  areas 
(loading  and  \mIoading),  and  waste 
disposal  areas. 

(v)  Monthly  site  inspections— The 
facility  will  conduct  monthly  visual 
inspections  by  a  member  or  members  of 
the  storm  water  pollution  prevention 
team.  The  monthly  inspection  will 
include  all  designated  areas  of  the 
facility  and  equipment  identified  in  the 
plan.  The  inspection  will  include  a 
means  of  tracking  and  conducting 
follow  up  actions  based  on  the  results 
of  the  inspection.  At  a  minimum,  the 
monthly  site  inspection  shall  include 
the  following  areas: 
•  Materialstorsge  areas; 
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•  14aterial  unloading  and  loading 
areas  (including  rail  sidings]  that  are 
exposed  to  either  precipitation  or  storm 
water  runoff; 

•  Areas  where  structural  BMPs  have 
been  installed; 

•  All  erosion  and  sediment  BMPs; 

•  Outdoor  vehicle  and  equipment; 
maintenance  areas  (if  applicable); 

•  Vehicle  and  equipment  fueling 
areas  (if  applicable);  and 

•  All  areas  where  waste  is  generated, 
received,  stored,  treated,  or  disposed 
and  which  are  exposed  to  either 
precipitation  or  storm  water  runoff. 

If  exposed  to  precipitation  or  storm 
water  runoff,  the  inspection  will 
identify  corroded  or  leaking  containers, 
corroded  or  leaking  pipes,  leaking  or 
improperly  closed  valves  and  valve 
fittings,  leaking  pumps  and/or  hose 
connections,  and  deterioration  in 
diversionary  or  containment  structures. 
Any  spills  or  leeks  will  be  immediately 
addressed  according  to  the  facility's 
spill  prevention  and  response 
procedures. 


6.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that  scrap 
and  waste  material  processing  and 
recycling  facilities  may  reduce  the  level 
of  pollutants  in  storm  water  runoff  from 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit.  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 
the  pollution  prevention  plan  and  to 
characterize  the  discharge  for  potential 
environmental  impacts,  the  proposed 
permit  requires  scrap  and  waste 
material  processing  and  recycling 
facilities  to  collect  and  analyze  samples 
of  their  storm  water  discharges  for  tne 
pollutants  listed  in  Table  N-13.  The 
pollutants  listed  in  Table  N-13  were 
found  to  be  above  benchmark  levels  for 
a  significant  portion  of  scrap  and  waste 
material  processing  and  recycling 
facilities  that  submitted  quantitative 
data  in  the  group  application  process,  or 


are  believed  to  be  present  based  upon 
the  description  of  industrial  activities 
and  significant  materials  exposed. 
Because  these  pollutants  have  been 
reported  at  benchmaik  levels  from  scrap 
and  waste  material  processing  and 
recycling  facilities.  EPA  is  requiring 
monitoring  after  the  poUutioo 
pre\'ention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 
pollution  prevention  plan  and  to  help 
ensure  that  a  rediK:tion  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  from  scrap  and  waste 
material  processing  and  recycling 
facilities  must  be  monitored  quarterly 
during  the  second  year  of  permit 
coverage.  At  the  end  of  the  second  year 
of  permit  coverage,  a  facility  must 
calculate  the  average  concentration  for 
each  parameter  Usted  in  Table  N-13.  If 
the  permittee  collects  more  than  four 
samples  in  this  period,  then  they  must 
calculate  an  average  concentration  for 
each  pollutant  of  concern  for  all 
samples  analyzed. 


Table  n-i  3.— Industry  Monitoring  Requirements 


Pollutants  o(  concern 


Chemical  Oxygen  Demand  (COD) 

Total  KjekJahl  Nitrogen  (TKN)  

Total  Recov©fat)*e  Aluminum  

Total  R6cov©rat)le  Cadmium 

Total  Recovofat)le  Copper  

Total  Recoverafile  Iron  

Totsrf  Recoverat)ie  Lead  

PCBs 

Total  Recoverable  Zinc  

Nitrate  ♦  Nitrite  Nitrogen  

Total  Recoverat>le  Arsenic  


Cut-off  oorv 

centration 

(rngfl.) 


65.0 
1.5 
0.75 
0.001S 
0.009 
0.3 

0.0337 
0.00000044 
0.065 
0.68 
0.000018 
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If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  N-13.  then  the 
permittee  is  not  required  to  conduct 

auantitative  analysis  for  that  parameter 
uring  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  N-13.  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  tne  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 

Table  N-i  4.— Schedule  of 
Monitoring 


2nd  year  of 
permit  cov- 
erage. 


4ttiyearof 
permttcc.'- 
erage. 


•  Conduct  quarterly  monttof- 
Ing. 

•  Caiculata  ttie  average 
coTKemration  for  all  pa- 
rameters analyzed  during 
tNsperkxJ. 

•  If  average  corx^ntration  Is 
greater  man  tf^e  value  list- 
ed In  Table  1^13.  then 
quarterly  sampling  is  re- 
quired during  the  fourth 
year  of  the  permit. 

>  If  average  concentration  Is 
lees  than  or  equal  to  the 
value  listed  in  TatHe  N-13, 
then  no  further  sampling  is 
required  for  that  param- 
eter. 

I  Conduct  quarterly  monitor- 
ing for  any  parameter 
wfiere  the  average  con- 
centration In  year  2  of  the 
permit  is  greater  ttun  the 
value  listed  In  Table  N-13. 
If  Industrial  activities  or  the 
pollution  prevention  plan 
have  been  altered  such 
that  storm  water  dis- 
charges may  be  adversely 
affected,  quarterly  monitor- 
ing is  required  for  all  pa- 
rameters of  concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 


proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facilities  that  do,  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  aischarges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vll.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  or,  iii  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  facility  that  are 
within  the  drainage  area  of  the  outfeU 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 

c.  Repbrting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inch  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 


the  first  30  minutes  waa  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
oulfalHs)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 

[)revention  plan  a  description  of  the 
ocation  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  of 
stonn  water  quality.  Monthly  visual 
inspections  of  storm  water  (Uscharges 
frx)m  each  outfall  are  required.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
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be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  The 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  f^merved  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
thepoUution  prevention  plan. 

EPA  behaves  that  this  quick  and 
simple  assessment  will  aUow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  whidi  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  Inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staff's 
understanding  of  the  storm  water 
problems  on  that  site  and  effects  on  the 
management  practices  that  are  included 
in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
dimatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

g.  Baseline  general  permit  variance. 
On  September  9, 1992,  and  September 
25, 1992.  EPA  pubUshed  the  Final 
NPDES  Genera]  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
frtim  areas  for  storage  of  lead  acid 
batteries,  reclamation  products,  or  waste 
products,  and  areas  used  for  lead  add 
battery  reclamation,  These  notices 
spedfically  require  that  fedlities  with 
storm  water  discharges  that  are 
assodated  with  areas  for  storage  of  lead 


add  batteries,  reclamation  products,  or 
waste  products,  and  areas  used  for  lead 
acid  battery  reclamation  are  required  to 
monitor  their  storm  water  dischaives  for 
oil  and  grease,  COD,  total  suspended 
solids,  pH,  total  recoverable  copper,  and 
total  recover^Ie  lead.  Today's  proposed 
permit  contains  increased  monitoring 
requirements  for  battery  reclaimers.  EPA 
requests  comment  upon  the  difference 
between  the  monitoring  requirements 
set  out  for  battery  reclaimers  in  the 
September  1992  General  Permits  and 
those  required  in  today's  proposed 
permit. 

7.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  proposed 
in  Part  XI.N.5.  of  today's  proposed 
permit. 

a.  Monitoring  requirements  for  scrap 
and  waste  recycling  facilities  (non- 
liquid  recyclable  wastes).  During  the 
period  beginning  on  the  effective  date 
and  lasting  through  the  expiration  date 
of  this  permit,  permittees  with  storm 
water  discharges  from  scrap  and  waste 
recycling  facilities  that  are  primarily 
engaged  in  the  processing,  reclaiming 
and  wholesale  distribution  of  nonhquid 
recyclable  materials,  but  limited  to 
those  activities  classified  SIC  5093,  shall 
monitor  for  TSS,  oil  and  grease,  pH,  and 
semianniial  acute  Whole  Effluent 
Toxicity  (WET)  beginning  no  later  than 

3  years  from  date  of  permit  issuance 
except  as  provided  bialow  in  paragraphs 
XI.N.7.b.  (Sampling  Waiver).  XI.N.7.C. 
(Representative  Discharge),  and 
XI.N.7.d.  (Alternative  Certification). 
Permittees  identified  in  this  part  must 
report  in  accordance  with  Part  VLB. 
(Reporting:  Where  to  Submit)  and 
paragraph  XIJvI.7.f.  (Reporting:  When  to 
Submit). 

In  addition  to  the  parameters  listed 
below,  the  permittee  shall  provide  the 
date  and  duration  (in  hours)  of  the 
storm  eventfs)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 

b.  Sampling  waiver.  When  a 
discharger  is  unable  to  collect  samples 
due  to  adverse  climatic  conditions,  the 
discharger  must  submit  in  lieu  of 
sampling  data  a  description  of  why 
samples  could  not  be  collected, 
including  available  doamientation  of 
the  event.  Adverse  weather  conditions 
which  may  prohibit  the  collection  of 
samples  include  weather  conditions  that 


create  dangerous  conditions  for 
personnel  (such  as  load  flooding,  high 
winds,  hurricanes,  tornadoes,  electrical 
storms,  etc)  or  otherwise  make  the 
collection  of  a  sample  impracticable 
(drought,  extended  frtiEen  conditions, 
etc.).  Dischargers  are  precluded  from 
exerdsing  this  waiver  more  than  once 
during  a  2-year  period. 

c.  Representative  discharge.  When  a 
faciUty  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
man^ement  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  tiie  outfalls  and  explaining 
in  detail  why  the  outfalls  are  expected 
to  discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coeffident  of  the 
drainage  area  (e.g..  low  (imder  40 
percent),  medium  (40  to  65  percent)  or 
high  (above  65  percent))  shdl  be 
provided  in  the  plan.  Permittees 
required  to  submit  monitoring 
information  under  Parts  XI.N.6.  a.  or  c. 
of  this  permit  shall  indude  the 
description  of  the  location  of  the 
outfalU.  explanation  of  why  outfalls  are 
expected  to  discharge  substantially 
identical  effluents,  and  estimate  of  the 
size  of  the  drainage  area  and  runoff 
coeffident  with  the  Discharge 
Monitoring  Report  PMR). 

d.  Alternative  certification.  A 
discharger  is  not  sub)ed  to  the 
monitoring  requirements  of  Part  XI.N.  of 
this  permit  for  a  given  outfall  provided 
the  discharger  makes  a  certification,  on 
an  annual  basis  for  discharges  identified 
under  Part  XI.N.l.,  imder  penalty  of 
law,  signed  in  accordance  with  Part 
Vn.G.  (Signatory  Requirements),  that 
material  handling  equipment  or 
acti\'ities,  raw  materials,  intermediate 
produds,  final  products,  waste 
materials,  by-products,  industrial 
machinery  or  operations,  significant 
materials  from  past  industrial  activity, 
that  are  located  in  areas  of  the  facility 
that  are  within  the  drainage  area  of  the 
outfall  are  not  presently  exposed  to 
storm  water  and  was  not  exposed  to 
storm  water  for  the  certification  period. 
Such  certification  must  be  retained  in 
the  storm  water  pollution  prevention 
plan,  and  submitted  to  the  U.S. 
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Environmental  Protection  Agency  (EPA) 
in  accordance  with  Part  VI.C.  of  this 
permit. 

e.  Toxicity  testing.  Permittees  and 
new  discharges  that  are  required  to 
monitor  for  acute  whole  effluent  toxicity 
shall  initiate  the  series  of  tests  described 
below  no  later  than  3  years  from  permit 
issuance. 

(1)  The  permittee  shall  conduct  acute 
24-hour  static  toxicity  tests  on  both  an 
appropriate  invertebrate  and  an 
appropriate  fish  (vertebrate)  test  species 
(EPA/600/4-9a-027  Rev  9/91).  Section 
6.1).  Freshwater  species  must  be  used 
for  discharges  to  freshwater 
waterbodies.  Due  to  the  nonsaline 
nature  of  rainwater,  freshwater  test 
species  should  also  be  used  for 
discharges  to  estuarine,  marine  or  other 
naturally  saline  waterbodies. 

(2)  All  test  organism,  procedures  and 
quality  assurance  criteria  used  shall  be 
in  accordance  with  "Methods  for 
Measuring  the  Acute  Toxicity  of 


Effluents  and  Receiving  Waters  to 
Freshwater  Marine  Organisms,"  EPA/ 
600/4-90-027  (Rev.  September  1991). 
EPA  has  proposed  to  establish 
regulations  regarding  these  test  methods 
(December  4, 1989,  53  FR  50216). 

(3)  Tests  shall  be  conducted 
semiannually  on  a  grab  sample  of  the 
discharge.  Tests  shall  be  conducted 
using  100  percent  effluent  (no  dilution) 
and  a  control  consisting  of  synthetic 
dilution  water.  Results  of  all  tests 
conducted  with  any  species  shall  be 
reported  according  to  EPA/800/4-90- 
027  (Rev.  September  1991).  Section  12, 
Report  Preparation,  and  the  report 
submitted  to  EPA  with  the  DMRs.  On 
the  DMR.  the  permittee  shall  report  "0" 
if  there  is  no  statistical  difference 
between  the  control  mortality  and  the 
effluent  mortality  for  each  dilution.  If 
there  is  statistical  difference  (exhibits 
toxicity),  the  permittee  shall  report  "1" 
on  the  DMR. 

Table  N-i 


Parameter 


(4)  If  acute  whole  effluent  toxicity 
(statistically  significant  difference 
between  the  100  percent  dilution  and 
the  control)  is  detected,  the  permittee 
shall  review  the  storm  water  pollution 
prevention  plan  and  make  appropriate 
modifications  to  assist  in  identifying  the 
source(s)  of  toxicity  and  to  reduce  the 
toxicity  of  their  storm  water  discharges. 
The  permittee  shall  continue  to  conduct 
semiannual  whole  effluent  toxicity 
testing  imtil  such  time  that  acute  whole 
effluent  toxicity  is  no  longer  detected. 

(5)  Type  of  sample.  The  grab  sample 
shall  be  collected  in  the  firet  30  minutes 
of  the  discharge  or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes. 
Sampling  locations  shall  be  limited  to 
those  outfalls  servicing  portions  of  the 
facility  engaged  in  industrial  activity. 

(6)  Table  N-1  summarizes  sampling 
parameters,  type  and  frequency 
information  for  permittees  required  to 
monitor  under  this  part  of  the  permit: 


PH 

TSS  

OM  and  Grease 

Acute  wtwle  effluent  toxtdty 


Unit 


std.  units 

mg/L 

mg/L  

^4/A  


Frequency' 


2/t>enTin  term 
2/permittafm 
2/perTrtt  term 
2/perTn«  term 


Sample 
type 


Grab. 
Grab. 
Grab. 
Grab. 


iiliiS!]!*^  requkements  for  all  parameters  listed  In  Table  N-1  shaN  begin  no  later  than  3  years  from  the  date  of  Issuance  of  the  final  D«miit 
Monitonnfl  fof.  pH,  o«  and  grease,  and  TSS  shall  continue  on  a  semlanrHMJbaa^  for  theWnSer  olhK»>lm?it  temi  of  lt>e  final  permit. 


(7)  Visual  monitoring  requirements. 
All  scrap  and  waste  recycling  facilities 
(nonliquid  recyclable  wastes)  shall  be 
required  to  conduct  semiannual  visual 
inspections  of  their  discharges  for 
sediment,  oil  and  grease,  and  other 
visible  signs  of  contamination.  The 
facility  shall  establish  a  record  of  visual 
observations  that  shall  be  kept  with  the 
pollution  prevention  plan.  In  the  event 
a  facility  observes  a  discharge  with  oil 
and  grease  or  other  reportable  hazardous 
substance  in  excess  of  a  reportable 
quantity  (see  40  CFR  part  110,  40  CFR 
part  117,  or  40  CFR  part  302),  the 
facility  shall  document  preventative  and 
corrective  actions  taken  to  minimize  the 
potential  for  reoccurrence.  This  permit 
does  not  relieve  permittees  of  the 
reporting  requirements  of  40  CFR  part 
117  and  40  CFR  part  302. 

/.  Reporting:  when  to  submit. 

(1)  Permittees  that  are  required  to 
conduct  sampling  imder  this  part  of  the 
permit  shall  submit  monitoring  results 
obtained  during  the  reporting  period  on 
DMR  Form(8)  postmarked  no  later  than 
the  30  days  after  the  completion  of  the 
sampling  event. 


g.  Retention  of  records.  (l)The 
permittee  shall  retain  records  of  all 
inspections  and  monitoring  information, 
including  certification  reports, 
noncompliance  reports,  calibration  and 
maintenance  records  and  all  original 
strip  chart  recordings  for  continuous 
monitoring  instrumentation,  copies  of 
all  reports,  and  supporting  data, 
requested  by  the  permitting  authority 
for  at  least  3  years  after  the  date  that  the 
permit  expires. 

h.  Waste  recycling  facilities  (liquid 
recyclable  wastes)  reporting  under 
section  313  of  SARA  Title  III.  (1) 
Facilities  reporting  under  Section  313  of 
SARA  Title  ID  must  monitor  their  storm 
water  discharges  according  to  the 
requirements  listed  at  Part  VI. A. 

O.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Steam 
Electric  Power  Generating  Facilities, 
Including  Coal  Handling  Areas 

The  conditions  proposed  in  this 
section  apply  to  storm  water  discharges 
from  steam  electric  power  generating 
facilities.  The  steam  electric  power 
generating  category  includes  facilities 
which  are  coal,  oil,  gas,  or  nuclear  fired. 


Heat  captured  co-generation  facilities 
are  not  covered  under  the  definition  of 
storm  water  discharge  associated  with 
industrial  activity,  however,  dual  fuel 
co-generation  facilities  are  included  in 
the  definition.  When  an  industrial 
facility,  described  by  the  above 
eligibility  provisions  of  this  section,  has 
industrial  activities  being  conducted 
onsite  that  meet  the  description(s)  of 
industrial  activities  in  another 
section(s),  that  industrial  facility  shall 
comply  with  any  and  all  applicable 
monitoring  and  pollution  prevention 
plan  requirements  of  the  other  section(s) 
in  addition  to  all  applicable 
requirements  in  this  section.  The 
monitoring  and  pollution  prevention 
plan  terms  and  conditions  of  this  multi- 
sector  permit  are  additive  for  industrial 
activ  ies  being  conducted  at  the  same 
industrial  facility  (co-located  industrial 
activities).  The  operator  of  the  facility 
shall  determine  which  other  monitoring 
and  pollution  prevention  plan  section(s) 
of  this  permit  (if  any)  are  applicable  to 
the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
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apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

Storm  water  di.scharges  from  coal 
piles  are  eligible  for  coverage  under  this 
permit,  where  these  discharges  are  not 
already  subject  to  an  existing  NPDES 
permit. 

1.  Industrial  Profile 

The  production  of  electrical  energy 
alwa^-s  involves  the  conversion  of  some 
other  form  of  energy.  The  two  most 
important  sources  of  energy  which  are 
converted  to  steam  electric  energy  are 
the  chemical  energy  of  fossil  fuels  and 
the  atomic  energy  of  nuclear  fuels. 
Current  uses  of  fossil  fuels  are  based  on 
a  combustion  process,  followed  by 
steam  generation  to  convert  the  heat 
first  into  mechanical  energy  and  then  to 
convert  the  mechanical  energy  into 
electrical  energy.  Nuclear  power  plants 
utilize  a  cycle  similar  to  that  used  in 
fossil  fueled  power  plants  except  that 
the  source  of  heat  is  atomic  interactions 
rather  than  the  combustion  of  fossil  fuel. 

The  steam  electric  power  generating 
process  for  fossil  fuel  systems  are 
typically  enclosed  and  subject  to 
effluent  limitations  guidelines  [40  Code 
of  Federal  Regulations  (CFR)  part  423]. 
as  is  coal  pile  runoff.  However,  the 
unloading  and  transport  of  coal  within 
the  facility  is  subject  to  the  conditions 
set  forth  in  this  section  of  today's 
proposed  permit.  Likewise,  the 
unloading  and  storage  areas  for  liquid 
fuels  and  chemicals  are  subject  to  the 
conditions  in  this  section  of  today's 
proposed  permit.  Fossil  fuel  combustion 
waste  disposal  areas  are  subject  to  storm 
water  regulations  but  are  discussed  in 
the  landfill  and  industrial  waste 
disposal  sector  of  today's  proposed 
permit. 

Industrial  activities  occurring  at  steam 
electric  power  generating  facilities  that 
pertain  to  the  storm  water  rule  include. 
"*  *  *  but  (are)  not  limited  to,  storm 
water  discharges  from  industrial  plant 
yards;  material  handling  sites;  refuse 
sites:  sites  used  for  the  application  or 
disposal  of  process  wastewaters  (as 
defined  at  40  CFR  part  401);  sites  used 
for  the  storage  and  maintenance  of 
material  handling  equipment;  sites  used 
for  residual  treatment,  storage,  or 
disposal;  shipping  and  receiving  areas; 
manufacturing  buildings;  storage  areas 
(including  tank  farms)  for  raw  materials 
and  intermediate  and  finished  materials; 
and  areas  where  industrial  activity  has 
taken  place  in  the  past  and  significant 


materials  remain  and  are  exposed  to 
storm  water"  (40  CFR  122.26(b)(14)). 
Common  industrial  activities  at  steam 
electric  power  generating  facilities 
include  the  unloading,  transport,  and 
storage  of  raw  materials,  and  the 
disposal  of  waste  materials. 

Significant  materials  include.  "*  •  * 
but  (are)  not  limited  to:  raw  materials: 
fuels:  materials  such  as  solvents, 
detergents,  and  plastic  pellets:  finished 
materials  such  as  metallic  products: 
•  *  "  hazardous  substances  designated 
under  Section  101(14)  of  CERCLA;  any 
chemical  facilities  required  to  report 
pursuant  to  section  313  of  title  III  of 
SARA:  fertilizers:  pesticides:  and  waste 
products  such  as  ashes,  slag,  and  sludge 
that  have  the  potential  to  be  released 
with  storm  water  discharges"  (40  CFR 
122.26(b)(12)).  Significant  materials 
commonly  found  at  steam  electric 
power  generating  facilities  include:  coal; 
diesel  fuel:  and  waste  materials. 

Historically,  steam  electric  power 
generating  facilities  were  categorized  in 
accordance  with  the  type  of  fuel  they 
burned.  Recently,  however,  steam 
electric  power  generating  facilities  have 
modified  their  equipment  to  enable 
them  to  use  more  than  one  fuel. 
Presented  below  are  brief  descriptions 
of  the  industrial  activities  and 
significant  materials  associated  with  the 
production  of  steam  electric  power.  Due 
to  the  increase  in  facilities  burning 
multiple  fuels  the  industrial  activities 
and  significant  materials  are  discussed 
together.  However,  the  industrial 
activities  and  significant  materials  for 
nuclear  powered  facilities  are  discussed 
separately.  Unique  practices  are  noted. 

a.  Industrial  activities:  fossil  fuel 
powered  plants.  Steam  electric  power 
generation  can  be  divided  into  four 
stages.  In  the  first  operation,  fossil  fuel 
(coal,  oil,  or  natural  gas)  is  burned  in  a 
boiler  furnace.  The  evolving  heat  is  used 
to  produce  pressurized  and  superheated 
steam.  This  steam  is  conveyed  to  the 
second  stage,  the  turbine,  where  it  gives 
energy  to  the  rotating  blades  and,  in  the 
process,  loses  pressure  and  increases  in 
volume.  The  rotating  blades  of  the 
turbine  act  to  drive  an  electric  generator 
or  alternator  to  convert  the  imparted 
mechanical  energy  into  electrical 
energy.  The  steam  leaving  the  turbine 
enters  the  third  state,  the  condenser, 
where  it  is  condensed  to  water.  The 
liberated  heat  is  transferred  to  a  cooling 
medium  which  is  normally  water. 
Finally,  the  condensed  steam  is 
reintroduced  into  the  boiler  by  a  pump 
to  complete  the  cycle. 

Features  unique  to  coal-fired  plants 
include  coal  storage  and  preparation 
(transport,  beneficiation.  pulverization, 
drying),  coal-fired  boiler,  ash  handling 


and  disposal  systems,  and  flue  gas 
cleaning,  and  desulfurization. 

b.  Significant  materials:  fossil  fuel 
powered  plants.  The  type  of  fuel  (coal, 
oil,  gas,  nuclear)  used  to  fire  power 
plant  boilers  most  directly  influences 
the  number  of  waste  streams.  The 
influence  comes  principally  from  the 
effect  of  fuel  on  the  volume  of  ash 
generated.  Stations  using  heavy  or 
residual  oils  generate  fly  ash  in  large 
quantities  and  may  generate  some 
bottom  ash.  Stations  which  burn  coal 
create  both  fly  ash  and  bottom  ash. 
Bottom  ash  is  the  residue  which 
accumulates  on  the  furnace  bottom,  and 
fly  ash  is  the  lighter  material  which  is 
carried  over  in  the  Hue  gas  stream. 

c.  Industrial  activities:  nuclear 
powered  plants.  Nuclear  power  plants 
utilize  a  cycle  similar  to  that  used  in 
fossil  fueled  power  plants  except  that 
the  source  of  heat  is  atomic  interactions 
rather  than  the  combustion  of  fossil  fuel. 
Water  sen-es  as  both  moderator  and 
coolant  as  it  passes  through  the  nuclear 
reactor  core.  In  a  pressurized  water 
reactor,  the  heated  water  then  passes 
through  a  separate  heat  exchanger 
where  steam  is  produced  on  the 
secondary  side.  This  steam,  which 
contains  radioactive  materials,  drives 
the  turbines.  In  a  boiling  water  reactor, 
steam  is  generated  directly  in  the  reactor 
core  and  is  then  piped  directly  to  the 
turbine.  This  arrangement  produces 
some  radioactivity  in  the  steam  and 
therefore  requires  some  shielding  of  the 
turbine  and  condenser. 

d.  Significant  materials:  nuclear 
powered  plants.  Few  if  any  significant 
materials  are  exposed  to  storm  water  at 
nuclear  powered  steam  electric 
facilities.  Materials  that  are  potentially 
exposed  do  not  involve  steam  electric 
generating  equipment,  raw  materials,  or 
waste  products.  The  materials  that  are 
exposed  to  storm  water  are  ofHce  wastes 
and  ground  maintenance  equipment  and 
tools. 

2.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Steam  Electric  Power 
Generating  Facilities 

Steam  electric  generating  facilities  are 
subject  to  effluent  limitations  guidelines 
that  limit  the  number  and  variety  of 
industrial  actinties  that  are  included  in 
the  storm  water  program.  Pollutants 
may  be  present  in  storm  water  as  a 
result  of  outdoor  activities  associated 
steam  electric  power  generating 
facilities  such  as:  material  handling  and 
transport  operations:  waste  disposal; 
and  deposition  of  airborne  particulate 
matter.  In  addition,  sources  of 
pollutants  other  than  storm  water,  such 
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as  illicit  connections,' >^  spills,  and 
other  improperly  dumped  materials, 
may  increase  the  pollutant  loadings 
discharged  into  waters  of  the  United 
States. 

Many  of  the  part  2  group  application 
data  submittals  did  not  identify 


individual  site  characteristics  or  sources 
of  storm  water  pollutants  which  may  be 
responsible  for  pollutant  loadings.  In 
addition,  because  the  industry  has  been 
moving  toward  combined  fuel 
generating  facilities,  the  part  2  sampling 
data  was  reviewed  in  the  aggregate. 


Table  O-l  lists  potential  pollutant 
source  activities  and  related  pollutants 
associated  with  steam  electric  power 
generating  facilities.  The  primary  and 
largest  potential  source  of  storm  water 
pollutants  from  fossil-fueled  steam 
electric  generating  facilities  is  ash  refuse 
piles. 


Table  0-1.— Industrial  AcTivrriES,  Pollutant  Sources,  and  Pollutants  for  Steam  Electric  Power 

Generating  Facilities 


Activity 


Atxjve  ground  liquid  storage  tank  .. 


Vehicle    and    equipment    mainte- 
nance. 


Fueling  operation 


Coal  harxjbng  areas 


Ash  handling  areas,  ash  landfis 


Scrapyards,  reiuse  sites „.. 


PoHutant  source 


External  corrosion  arxj  structural  failure 


Installation  problems 


Spins  due  to  operator  error 


Failure  of  piping  systems 


Leaks  or  spitts  during  pumping  of  Mqukjs   from 
barges,  trucks,  rail  cars  to  a  storage  taciiity. 


Parts  cleaning 


SptBs  of  oil,  degreasers,  hydraulic  fluids,  trans- 
mission fluK).  radiator  fluids. 

Fluids  reptocement  

Spiis  &  leaks  during  fuel  delivery _ 

Spils  caused  by  "lopping  ofT  fuel  tanks 

Leaking  storage  tanks  

AUowing  rainfall  on  the  Kiel  area  or  storm  water  to 
run  orrto  tt>e  fuel  area. 

Fugitive  dust  emissions  from  coal  handbng  


Spills  during  delivery 

Offsite  tracking  of  coal  dust 

Spills  during  transfer  of  ash  to  landfills 

Offsite  tracking  of  ash 

Discarded  material 


Pollutant 


Fuel,  oil,  heavy  metals,  ammoria,  chkxine,  sulfuric 

acid,  sodium  hydroxkJe,  and  other  materials  being 

stored. 
Fuel,  oil,  heavy  metals,  ammonia,  chlorine,  sulfuric 

acid,  sodium  hydroxide,  and  other  materials  being 

stored. 
Fuel,  oil  heavy  metals,  ammonia,  chtorine,  sulfuric 

acid,  sodium  hydroxkle,  and  other  materials  being 

stored. 
Fuel,  oil,  heavy  metals,  amnwnia,  chkxine,  sulfuric 

acid,  sodium  hydroxide,  and  other  materials  being 

stored. 
Fuel,  oil,  heavy  metals,  ammonia,  chkxine,  sulfuric 

ackl,  sodium  hydroxide,  and  other  materials  being 

stored. 
Oil.  heavy  metals,  chkxinated  solvents,  acid/alkaline 

wastes,  ethylene  glycol. 
Oil,  arsenic,  heavy  metals,  organics,  ctikxinated  sol- 
vents, ettiylene  glycol. 
Oil,  arsenic,  heavy  nr^etats,  organics,  fuel. 
Fuel,  oil,  heavy  metals. 
Fuel,  oil,  heavy  metal. 
Fuel,  oil,  heavy  metals. 
Fuel,  oil,  heavy  metals. 

Suspended  solids,  copper,  iron,  aluminum,  nickel, 

and  trace  metals 
Suspended  solids,  copper,  iron,  aluminum,  nickel. 

and  trace  n^tals. 
Susperxled  solids,  copper,  iron,  aluminum,  nk^el. 

arxj  trace  metals. 
Susperxjed  solids,  ctwomium,  copper,  iron,  zinc,  oil 

and  grease,  akjminum. 
Suspended  soWs,  chromium,  copper,  iron,  zinc,  oil 

and  grease,  aluminum. 
Fuel,  Otis,  heavy  metals. 


The  ash  composition  from  oil,  on  a 
weight  percent  basis,  is  much  lower 
than  that  of  coal.  Oil  ash  rarely  exceeds 
0.3  percent  of  the  input  oil  whereas  coal 
ash  comprises  from  3  to  30  percent  of 
the  coal.  In  general,  the  ash  content 
increases  with  increasing  asphaltic 
constituents  in  which  the  sulfur  acts 
largely  as  a  bridge  between  aromatic 
rings. 

The  many  elements  which  may 
appear  in  oil  ash  deposits  include 
vanadium,  sodium,  and  sulfur. 
Compounds  containing  these  elements 
are  found  in  almost  every  deposit  in 
boilers  fired  by  residual  fuel  oil  and 


' "  Illicit  connections  are  contributions  of 
unpeniiit<ed  non-storm  water  discharges  to  storm 
sewers  from  any  of  a  number  of  sources  including 


often  constitute  the  major  portion  of 
these  deposits.  Oil  ash,  especially  from 
plants  using  Venezuelan  and  certain 
Middle  Eastern  oil  can  contain 
significant  amounts  of  nickel. 

Some  of  the  ash-forming  constituents 
in  the  crude  oil  had  their  origin  in 
animal  and  vegetable  matter  from  which 
the  oil  was  derived.  The  remainder  is 
extraneous  material  resulting  from 
contact  of  the  crude  oil  with  rock 
structures  and  salt  brines  or  picked  up 
during  refining  processes,  storage,  and 
transportation.  Vanadium,  iron,  sodium, 
nickel,  and  calcium  in  fuel  oil  are 
common  in  rock  strata,  but  elements 


including  vanadium,  nickel,  zinc,  and 
copf)er  are  believed  to  come  from 
organic  matter  from  which  the 
petroleum  was  created. 

The  ash  residue  resulting  from  the 
combustion  of  coal  is  primarily  derived 
from  the  inorganic  matter  in  the  coal. 
The  chemical  composition  of  dry 
bottom  ash  and  fly  ash  are  quite  similar. 
The  major  constituents  present  in  coal 
ash  are  silica,  alumina,  ferric  oxide, 
calcium  oxide,  magnesium  oxide,  and 
minor  amounts  of  sodium  and 
potassiimi  oxides.  Other  parameters 
which  may  be  present  include  sulfur 
trioxide,  carbon,  boron,  phosphorus. 


sanitary  sewers,  industrial  facilities,  commercial 
esublishments,  or  residential  dwellings.  The 
probability  of  illicit  connections  at  steam  electric 


{acilities  is  low  yet  it  still  may  be  applicable  at  some 
operations. 
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uranium,  and  thorium.  The 
concentration  difiierencss  can  vary 
considerably  from  one  stite  to  another.  ■■* 

When  conducting  their  data  analysis 
for  their  1980  Development  Document, 
the  U.S.  Environmental  Protection 
Agency  (EPA)  found  that  there  was  no 
correlation  between  arsenic,  nickel, 
zinc,  copper,  and  selenium  and  total 
suspended  solids,  whenever  their  value 
was  30  mg/L  or  less.' >7 

The  quality  of  storm  water  runofT 
from  coal  handling  areas  is  dependent 
on  pH,  as  pH  influences  the  release  of 
toxic  and  heavy  metals.  Suspended 
solids  levels  result  when  storm  water 
suspends  coal  [>articulates.  Most  of  the 


-total  dissolved  solids  concentrations  are 
a  consequence  of  enhanced  pyritic 
oxidation. 

Storm  water  runoff  from  exposed 
sources  of  coal  tends  to  be  of  an  acid 
nature,  primarily  as  a  result  of  the 
oxidation  of  inm  sulfide  in  the  presence 
of  oxygen  and  water."*  The  presence  of 
certain  acidophihc,  chemoautotrophic 
bacteria,  and  a  pH  of  2.0  to  4.5  generally 
indicates  storm  water  rtmoff  high  in 
iron,  manganese,  and  total  dissolved 
solids.  >•« 

Table  0-2  and  Table  0-3  indicates 
the  sampling  data  results  from  the  part 
2  group  appucatioQ  submissions,  lliis 
t^le  indicates  the  minimum  and 


maximum  values,  means,  medians,  95th 
percentiles,  99th  percentiles,  and  the 
total  number  of  outfalls  sampled  for 
each  of  the  pollutants.  Variations  in  the 
minimimi  and  maximum  values  were 
found  to  be  small,  relative  to  othisr 
industrial  sectors  in  today's  proposed 
permit  for  the  eight  conventional 
pollutants.  The  range  in  values,  means, 
and  medians  for  the  conventional 
pollutants  sampled  were  typically  low, 
except  for  mean  total  suspended  solids. 
Less  than  50  percent  of  the  sampling 
facilities  have  submitted  sampling  data 
for  part  2  of  the  application. 


Table  0-2.— Statistics  for  Conventjonal  Pollutants  in  Storm  Water.'  (mg/L,  Except  as  Noted) 
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39 
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76 
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ao 
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88 

N/A 
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^4/A 

CO 

WA 
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0.0 

H/A 
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WA 
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N/A 
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70 
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N/A 
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N/A 

N/A 

N/A 

N/A 

N/A 
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75 
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OJO 

0.0 
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7.2 
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77 

518.3 
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ao 

227900 
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44.0 
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810.0 

227900 
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iAppticaCtoM  mat  <M  not  rapon  ttte  unKs 
kContposKe  samptss. 


ol  measurement  tor  the  reported  values  o(  poluiants  were  ml  Included  in  itwee  siattsiics. 


Table  0-3.— Statistics  for  Toxic  Pollutants  in  Storm  Water, 

(mg/L,  Except  as 

Noted) 

Pollutant 

Number  of 
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iwlean 

Mininiuni 

Maximum 
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Sample  type 
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6 
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9 
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7228 
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0.50 
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6.46 
0.019 
0.186 

0.00 

0.0 

0.020 

0.0 

0.03 

aoo 

0.00 
0.040 
0.00 
0.000 

2.62 
6.1 
67.0 
a099 
2.1 

.370 
5.4 
191 
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0.630 

0.004 

0.005 

1.86 

0.003 

0JO66 

0.015 

0.003 

1.5 

0.007 

a050 

2.62 
5.10 
67i» 
0.099 
2.10 

0.370 
5.4 
191.0 
0.073 
0.630 

Below  is  a  discussion  of  data 
submitted  by  group  applicants: 

•  Chemical  Oxygen  Demand  (COD) — 
CX)D  measures  the  total  amount  of 
oxygen  necessary  for  oxidation.  COD  is 
an  effective  indicator  of  levels  of 
biologically  resistant  organic 
substances.  Higher  (X)D  levels,  for 
example,  may  be  attributed  to  the 
presence  of  biologically  resistant 
organics,  such  as  oil  and  greasa  COD 
data  submitted  in  the  part  2  applications 


'••EPA.  Effluent  (kiidetines  CHvidon. 
"0«Tdopment  Docsunent  for  Effluent  Ltmitatiom 
GuidelinM  and  Stantiards  for  tb«  Steam  Electric 
Point  Source  Category."  September  1980.  (EPA  440/ 
1-80/029-b).  Page  131. 

"'EPA.  Effluent  GuideKnes  Division. 
"Development  Document  for  Effltient  Limitations 
Guideline*  and  Standards  for  tiia  Steam  Electric 


from  steam  electric  power  generating 
fadUties  indicate  the  following: 
— The  mean  concentrations  hr  grab  and 
composite  samples  were  104.0  mg/L 
and  69.5  mg/L,  respectively. 
— The  median  concentrations  for  grab 
and  composite  samples  were  32.5  mg/ 
L  and  39.5  mg/L,  respectively. 
— The  95th  percentile  concentration 
(i.e.,  95  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  approximately  360  mg/ 
L  and  280  mg/L.  respectively. 


Point  Source  Category."  September  1960.  (EPA  440/ 
l-ao/029-b).  Page  138. 

■  ■•  EPA.  Effluent  Gnidriines  Divitioa. 
"Development  Document  for  Effluent  Limitattens 
Guidelines  and  Standards  for  the  Steam  Electric 
Point  Source  Category."  September  1980.  (£PA  440/ 
1-80/029-b).  Page  138. 


— The  99th  percentile  concentration 
(i.e.,  99  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  1,410  mg/L  and  540  mg/ 
L,  respectively. 

These  mean  and  median  COD 
concentratioDS  are  within  the 
recommended  load  estimates  for  storm 
water  runoff  from  residential  and 
commercial  areas. '*>  However,  the 
maximum  COD  level  exceeds  the  NURP 
recommendations  for  load  estimates. 


■  >«EPA.  Effluent  Guidelines  Division. 
"Development  Document  for  Effluent  Limitations 
Guidelines  and  Standards  for  the  Steam  Electric 
Point  Source  Category."  September  1980  (EPA  440/ 
1-80/029-b).  Page  138. 

•»EPA.  December  1983.  "Results  of  the  National 
Urban  Runoff  Program." 
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•  Oi7  and  Crease— There  are  several 
sources  of  oil  and  grease  from  steam 
electric  power  generating  facilities. 
These  sources  include  unloading/ 
loading  areas;  vehicle/equipment 
maintenance  and  cleaning;  and  outdoor 
storage  of  vehicles,  equipment  and 
castings.  Oil  and  grease  emulsions  are 
detrimental  to  aquatic  organisms  and 
irihabitants  because:  (1)  Deposition  of 
oil  and  ^ase  in  bottom  sediments  can 
serve  to  inhibit  normal  benthic  growths, 
impacting  the  aquatic  food  chain;  (2)  oil 
and  grease  emulsion  may  destroy  algae 
or  other  plankton;  (3)  oil  and  grease 
emulsions  may  adhere  to  the  gills  of  fish 
exerting  a  toxic  effect  to  fish;  and  (4) 
water  insoluble  components  damage  the 
plumage  and  coats  of  aquatic  animals 
and  fowls.  Floating  oil  may  reduce  the 
re-aeration  of  the  water  surface,  and  in 
conjunction  with  emulsified  oil,  may 
interfere  with  photosynthesis.  In 
addition  to  environmental  impacts,  oil 
and  grease  impact  the  aesthetic  qualities 
of  water  by  forming  unsightly  surface 
slicks  that  affect  water  beaches  and 
shorelines. 

Oil  and  grease  data  submitted  in  part 
2  applications  for  steam  electric  power 
generating  facilities  indicate  the 
following: 

— ^The  mean  concentration  was  1.4  me/ 

L  ^ 

—The  median  concentration  was  0.0 

mg/L 
—The  95th  percentile  concentration 

(i.e.,  95  percent  of  the  values  are 

below)  was  6.0  mg/L 
—The  99th  percentile  concentration 

(i.e.,  99  percent  of  the  values  are 

below)  was  20.0  mg/L. 

•  pH—pH  is  a  measure  of  the  acidity 
or  alkalinity  of  a  discharge.  On  the  pH 
scale  ranging  from  zero  to  fourteen,  a 
value  of  seven  represents  neutral 
conditions  in  which  the  concentrations 
of  hydrogen  and  hydroxyl  ions  are 
equal.  Values  of  pH  less  than  seven 
represent  acidic  conditions;  values 
greater  than  seven  represent  basic 
conditions. 

The  pH  level  is  easily  measured  and 
is  an  indication  of  potential 
environmental  impacts.  Storm  water 
discharges  with  pH  values  markedly 
different  from  the  pH  values  of  the 
receiving  stream  are  potentially 
detrimental  to  the  environment.  At 
outfalls  and  prior  to  complete  mixing  of 
storm  water  discharges  with  receiving 
waters,  a  zone  of  sudden  pH  change  can 
damage  or  kill  biota  engulfed  in  the 
zone  of  change.  Part  2  applications  from 
steam  electric  power  generating 
facilities  indicated  that  the  minimum 
pH  value  was  3.8  standard  units. 

•  Total  Suspended  Solids  (TSS)—TSS 
is  associated  with  steam  electric  power 


generating  facilities  because  sites  have 
exposure  to  significant  materials  like 
coal  and  refuse  piles.  Part  2  of  the 
applications  indicated  high  TSS  levels. 
Suspended  solids  increase  the  turbidity 
of  water  allowing  less  light  to  penetrate 
the  water,  thereby  reducing 
photosynthetic  activity  of  aquatic 
vegetation.  Over  time,  total  suspended 
solids  settle  out  to  form  deposits  that 
can  be  detrimental  to  stream 
environments. 

These  deposits  may  destroy  fauna  that 
breed  and  grow  in  or  near  the  bottoms 
of  streams  and  serve  as  food  for  fish  and 
other  aquatic  life.  The  deposits  can  also 
blanket  and  destroy  spawning  grounds 
for  fish.  TSS  data  submitted  in  the  part 
2  applications  for  steam  electric  power 

?;enerating  facilities  indicate  the 
ollowing: 

— The  mean  concentrations  for  grab  and 
composite  samples  were  516.3  mg/L 
and  212.4  mg/L,  respectively 

— The  median  concentrations  for  grab 
and  composite  samples  were  44.0  mg/ 
L  and  40.0  mg/L,  respectively 

— ^The  95th  percentile  concentration 
(i.e..  95  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  1.200  and  810, 
respectively 

—The  99th  percentile  concentration 
(i.e.,  99  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  22,790  mg/L  and  5,554 
mg/L,  respectively. 

Storm  Water  Pollution  Prevention  Plan 
Requirements 

The  conditions  that  apply  to  steam 
electric  power  generating  facilities  are 
foimded  on  the  requirements  set  forth  in 
the  baseline  general  permit  for  storm 
water  discharges  from  industrial 
activities  finalized  on  September  9, 
1992  (57  FR  41236).  The  discussion  that 
follows  only  addresses  conditions  that 
differ  from  those  required  in  the 
baseline  permit.  There  are  no  additional 
pollution  prevention  requirements 
beyond  the  baseline  for  nuclear 
powered  steam  electric  generating 
facilities. 

a.  Description  of  pollutant  sources. 
Under  the  description  of  pollutant 
sources  in  the  storm  water  pollution 
prevention  plan  requirements, 
permittees  are  required  to  include  a  site 
map  of  the  facility.  The  areas  required 
to  be  identified  on  the  site  map  now 
also  include  the  following:  Landfills, 
treatment  ponds,  scrap  yards,  general 
refuse  areas,  locations  of  short  and  long 
term  storage  of  general  materials,  and 
the  location  of  stock  pile  areas.  EPA 
believes  this  is  appropriate  since  these 
areas  may  potentially  be  significant 
sources  of  pollutants  to  storm  water. 


b.  Measures  and  controls.  Under  the 
description  of  measures  and  controls  in 
the  storm  water  pollution  prevention 
plan  requirements,  this  section  proposes 
that  all  areas  that  may  contribute 
pollutants  to  storm  water  discharges 
shall  be  maintained  in  a  clean,  orderly 
manner.  This  section  also  proposes  that 
the  following  areas  must  be  specifically 
addressed: 

(1)  Fugitive  dust  emissions.  The  plan 
must  describe  measures  that  prevent  or 
minimize  fugitive  dust  emissions  horn 
coal  handling  areas.  The  facility  shall 
establish  procedures  to  minimize  offsite 
tracking  of  coal  dust.  To  prevent  offsite 
tracking  the  facility  may  consider 
specially  designed  tires,  or  washing 
vehicles  in  a  designated  area  before  they 
leave  the  site,  and  controlling  the  wash 
water. 

{2)  Delivery  vehicles.  The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  storm  water 
runoff  from  delivery  vehicles  arriving 
on  the  plant  site.  At  a  minimum  the 
facility  must: 

•  Develop  procedures  for  the 
inspection  of  delivery  vehicles  arriving 
on  the  plant  site,  and  ensure  overall 
integrity  of  the  body  or  container. 

•  Develop  procedures  to  control 
leakage  or  spillage  from  vehicles  or 
containers,  and  ensure  that  proper 
protective  measures  are  available  for 
personnel  and  environment. 

(3)  Fuel  oil  unloading  areas.  The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  storm  water 
runoff  from  fuel  oil  unloading  areas.  At 
a  minimum  the  facility  must  use  the 
following  measures  or  their  equivalent: 

•  Use  containment  curbs  in 
unloading  areas. 

•  During  deliveries  station  personnel 
familiar  with  spill  prevention  and 
response  procedures  must  be  present  to 
ensure  that  any  leaks  or  spills  are 
immediately  contained  and  cleaned  up. 

•  Use  spill  and  overflow  protection 
(drip  pans,  drip  diapers,  and/or  other 
containment  devices  shall  be  placed 
beneath  fuel  oil  connectors  to  contain 
any  spillage  that  may  occur  during 
deliveries  or  due  to  leaks  at  such 
connectors). 

(4)  Chemical  loading/unloading  areas. 
The  plan  must  describe  measures  that 
prevent  or  minimize  the  contamination 
of  storm  water  runoff  from  chemical 
loading/unloading  areas.  At  a  minimum 
the  permittee  must  use  the  following 
measures  or  their  equivalent: 

•  Use  containment  curbs  at  chemical 
loading/unloading  areas  to  contain 
spills. 

•  During  deliveries  station  personnel 
familiar  with  spill  prevention  and 
response  proceidures  must  be  present  to 
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ensure  that  any  leaks  or  spills  are 
immediately  contained  and  cleaned  up. 
Where  practicable  chemical  loading/ 
unloading  areas  should  be  covered,  and 
chemicals  should  he  stored  indoors. 

(5)  Miscellaneous  loading/unloading 
areas.  The  plan  must  describe  measures 
that  prevent  or  miniiuize  the 
contamination  of  storm  water  runoff 
from  loading  and  unloading  areas.  The 
facility  may  consider  covering  the 
loading  area,  minimizing  storm  water 
rutKHi  to  the  loading  area  by  grading, 
berming,  or  curbing  the  area  around  the 
loading  area  to  direct  storm  water  away 
from  the  area,  or  locate  the  loading/ 
unloading  equipment  and  vehicles  so 
that  leaks  can  be  controlled  in  existing 
containment  and  flow  diversion 
systems. 

(6)  Liquid  storage  tanks.  The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  storm  water 
runoff  from  above  ground  liquid  storage 
tanks.  At  a  minimum  the  facility  must 
employ  the  following  measures  or  their 
equivalent: 

•  Use  protective  guards  around  tanks. 
f  Use  containment  curbs. 

P  Use  spill  and  overflow  protection 
(drip  pans,  drip  diapers,  and/or  other 
containment  devices  shall  be  placed 
beneath  chemical  connectors  to  contain 
any  spillage  that  may  occur  during 
deliveries  or  due  to  leaks  at  such 
connectors) 

•  Use  dry  cleanup  methods. 

\7)  Large  bulk  fuel  storage  tanks.  The 
plan  must  describe  measures  that 
prevent  or  minimize  contamination  of 
st6nn  water  runoff  from  liquid  storage 
tanks.  At  a  minimum  the  facility  must 
employ  the  following  measures  or  their 
equivalent: 

•  Comply  with  applicable  State  and 
Federal  laws,  including  Spill  Prevention 
Control  and  Countermeasures  (SPCC) 

•  Containment  berms. 

fB)  The  plan  must  describe  measures 
to  reduce  the  potential  for  an  oil  or 
chemical  spill,  or  reference  the 
appropriate  section  of  their  SPCC  plan. 
At  a  minimum  the  structural  integrity  of 
all  above  ground  tanks,  pipelines, 
pumps  and  other  related  equipment 
shall  be  visually  inspected  on  a  weekly 
basis.  All  repairs  deemed  necessary 
based  on  the  findings  of  the  inspections 
will  be  completed  immediately  to 
reduce  the  incidence  of  spills  and  leaks 
ocrurring  from  such  faulty  equipment. 

(9)  Oil  bearing  equipment  in 
switchyards.  The  plan  must  describe 
measures  to  reduce  the  potential  for 
storm  water  contamination  from  oil 
bearing  equipment  in  switchyard  areas. 
The  facility  may  consider  level  grades 
and  gravel  surfaces  to  retard  flows  and 


limit  the  spread  of  spills;  collection  of 
storm  water  runoff  in  perimeter  ditches. 

(10)  Residue  hauling  vehicles.  All 
residue  hauling  vehicles  shall  be 
inspected  for  proper  covering  over  the 
load,  adequate  gate  sealing  and  overall 
integrity  of  the  body  or  container. 
Vehicles  without  load  covers  or 
adequate  gate  sealing,  or  with  poor  body 
or  container  conditions  must  be 
repaired  as  soon  as  practicable. 

(11)  Ash  loading  areas.  Plant 
procedures  shall  be  established  to 
reduce  and/or  control  the  tracking  of 
ash  or  residue  from  ash  loading  areas 
including,  where  practicable, 
requirements  to  clear  the  ash  building 
floor  and  immediately  adjacent 
roadways  of  spillage,  debris  and  excess 
water  before  each  loaded  vehicle 
departs. 

(12)  Areas  adjacent  to  disposal  ponds 
or  landfills.  The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  storm  water  runoff 
from  areas  adjacent  to  disposal  ponds  or 
landnils.  The  facility  must  develop 
procedures  to: 

•  Reduce  ash  residue  which  may  be 
tracked  on  to  access  roads  traveled  by 
residue  trucks  or  residue  handling 
vehicles. 

•  Reduce  ash  residue  on  exit  roads 
leading  into  and  out  of  residue  handling 
areas. 

(13)  Landfills,  scrapyard,  general 
refuse  sites.  For  landfills,  scrapyards, 
and  general  refuse  sites,  the  permittee 
shall  use  the  applicable  Best 
Management  Practices  outlined  in  Parts 
XI.L.  and  XL.N.  of  today's  proposed 
(Storm  Water  Discharges  From 
Landfills,  Land  Application  Sites,  and 
Open  Dumps  and  Scrap  and  Waste 
Material  Processing  and  Recycling 
Facilities,  respyectively). 

(14)  Maintenance  activities.  For 
vehicle  maintenance  activities 
performed  on  the  plant  site,  the 
permittee  shall  use  the  applicable  Best 
Management  Practices  outlined  in  Part 
XI.Q.  of  today's  proposed  permit  (Storm 
Water  Discharges  From  Vehicle 
Maintenance  ot  Equipment  Cleaning 
Operations  at  Motor  Freight 
Transportation  Facilities,  Passenger 
Transportation  Facilities,  Petroleum 
Bulk  Oil  Stations  and  Terminals,  or  the 
United  States  Postal  Service). 

(15)  Material  storage  areas.  The  plan 
must  describe  measiires  that  prevent  or 
minimize  contamination  of  storm  water 
from  material  storage  areas  (including 
areas  used  for  temporary  storage  of 
miscellaneous  products  and 
construction  materials  stored  in  lay 
down  areas).  The  facility  may  consider 
flat  yard  grades,  runoff  collection  in 
graded  swales  or  ditches,  erosion 


protection  measures  at  steep  outfall  sites 
(e.g.,  concrete  chutes,  riprap,  stilling 
basins),  covering  lay  down  areas,  storing 
the  materials  indoors,  covering  the 
material  with  a  temporary  covering 
made  of  polyethylene,  polyurethane, 
polypropylene,  or  hypalon.  Storm  water 
runon  may  be  minimized  by 
constructing  an  enclosure  or  building  a 
berm  around  the  area. 

Based  on  information  provided  in  part 
1  of  the  group  application  process,  the 
proposed  management  practices  are 
commonly  used  at  many  steam  electric 
power  generating  facilities.  EPA 
believes  that  the  incorporation  of 
management  practices  to  accomplish  the 
objectives  described  above,  in 
conjunction  with  the  baseline 
requirements,  will  substantially  reduce 
the  potential  for  these  activities  and 
areas  to  significantly  contribete  to  the 
pollution  of  storm  water  discharges. 
EPA  believes  that  these  requirements 
provide  the  necessary  flexibility  to 
address  the  variable  risk  for  pollutants 
in  storm  water  discharges  associated 
with  different  facilities. 

(16)  Inspections.  Under  the  inspection 
requirements  of  the  storm  water 
pollution  prevention  plan  elements,  this 
section  proposes  that  in  addition  to  the 
comprehensive  site  evaluation  required 
under  Part  VIII.C4.~<)£today's  proposed 

Crmit,  qualified  faciuty  personnel  shall 
identified  to  inspect  designated 
equipment  and  areas  of  the  facility  on 
a  monthly  basis.  The  following  areas 
shall  be  included  in  the  inspectitui:  coal 
handling  areas,  fueling  areas,  loading/ 
unloading  areas,  switchyards,  bulk 
storage  areas,  &<;h  handling  areas,  areas 
adjacent  to  disposal  ponds  and  landfills, 
maintenance  areas,  liquid  storage  tanks 
and  long  term  and  short  term  material 
storage  areas.  A  set  of  tracking  or  follow- 
up  procedures  shall  be  used  to  ensure 
that  appropriate  actions  are  taken  in 
response  to  the  inspections.  Records  of 
inspections  shall  be  maintained  onsite. 

The  purpose  of  the  inspections  is  to 
check  on  the  implementation  of  the 
storm  water  pollution  prevention  plan. 
The  inspections  allow  fedlity  personnel 
to  monitor  the  success  or  failure  of 
elements  of  theplan  on  a  regular  basis. 

4.  Pollutant  Control  Measures 
Required  Throu^  Other  EPA  Programs. 
The  Agency  recognizes  that  other  EPA 
programs  address  pollution  prevention 
at  steam  electric  power  generating 
facilities.  The  Oil  Pollution  Prevention 
Program  (40  CFR  part  112)  has 
established  procedures  to  prevent  the 
discharge  of  oil  from  nontraosportation 
related  onshore  and  ofE&hore  facilities. 
This  program  requires  owners  or 
operators  of  onshore  and  offshore 
facilities  to  prepare  a  Spill  Prevention 
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Control  and  Countermeasure  Plan 
(SPCC  Plan)  for  their  facility  if  they 
could  reasonably  be  expected  to 
discharge  oil,  into  or  upon  the  navigable 
waters  of  the  United  States  or  adjoining 
shorelines,  in  quantities  that: 

•  Violate  applicable  water  quality 
standards,  or; 

•  Cause  a  film  or  sheen  upon  or 
discoloration  of  the  surface  of  the  water 
or  adjoining  shorelines  or  cause  a  sludge 
or  emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines. 

Some  major  requirements  of  the  SPCC 
plan  include  the  following: 

•  A  description  of  spill  and  corrective 
actions  taken. 

•  Appropriate  containment  and/or 
diversionary  structures  or  equipment  to 
prevent  discharged  oil  from  reaching  a 
navigable  water  course.  If  installation  of 
structures  to  prevent  discharged  oil 
from  reaching  the  navigable  waters  is 
not  practicable,  the  owner  or  operator 
should  clearly  demonstrate  such 
impracticability  and  provide  a  spill 
contingency  plan  and  a  written 
commitment  of  manpower,  equipment, 
and  materials  required  to  expeditiously 
control  and  remove  oil. 

•  Drainage  from  diked  storage  areas 
should  be  restrained  by  valves  or  other 
positive  means  to  prevent  a  spill  or 
excessive  leakage  of  oil  into  the 
drainage  system  or  in-plant  effluent 
treatment  system. 

•  Flapper  type  drain  valves  should 
not  be  used  to  drain  diked  areas. 

•  Plant  drainage  systems  from 
undiked  areas  should,  if  possible,  flow 
into  ponds,  lagoons  or  catchment  basins 
designed  to  retain  oil  or  return  it  to  the 
facility. 

•  If  plant  drainage  is  not  engineered 
as  above,  the  final  discharge  of  all  in- 
plant  ditches  should  be  equipped  with 
a  diversion  system  that  could,  in  the 
event  of  an  uncontrolled  spill,  return 
the  oil  to  the  plant. 

•  Requirements  for  bulk  storage  tanks 
include,  but  are  not  limited  to,  the 
following: 

—Material  and  construction  of  tanks 
need  to  be  compatible  with  the 
material  stored  and  conditions  of 
storage  such  as  pressure,  temperature, 
etc. 

—Secondary  containment  should  be 
provided  for  the  entire  contents  of  the 
largest  single  tank  plus  sufficient 
freeboard  to  allow  for  precipitation. 

—Drainage  of  rainwater  from  the  diked 
area  into  a  storm  drain  or  an  effluent 
discharge  that  empties  into  an  open 
in-plant  water  course,  lake  or  pond 
and  bypassing  the  in-plant  treatment 
system  may  be  acceptable  if:  bypass 
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valve  is  normally  sealed  closed; 

inspection  of  runoff  rain  water 

ensures  compliance  with  applicable 

water  quality  standards  and  will  not 

cause  a  harmful  discharge  and 

adequate  records  are  kept. 
—Above-ground  tanks  should  be  subject 

to  periodic  integrity  testing. 
—New  and  old  tank  installations 

should,  as  practicable,  be  fail  safe 

engineered 

Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  specific 
requirements  have  been  established 
which  address  generators  of  hazardous 
wastes.  Regulations  have  been 
developed  which  address  the 
accumulation  of  hazardous  waste  onsite 
prior  to  transport  to  a  hazardous  waste 
disposal  facility.  These  regulations 
address  proper  storage  of  hazardous 
wastes,  emergency  planning,  and 
training  personnel  in  proper  handling 
procedures  for  hazardous  wastes. 

5.  Numeric  Effluent  Limitations 
Coal  pile  runoff  is  subject  to  the 

effluent  guidelines  described  in  Part 
VI.F.  of  this  factsheet.  However,  steam 
electric  generating  facilities  must 
comply  with  the  requirement  of  Part 
yi.F.  immediately  upon  permit 
issuance.  Steam  electric  generating 
facilities  are  not  permitted  to  take  3 
years  to  meet  this  requirement. 

6.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that  steam 
electric  power  generating  facilities  may 
reduce  the  level  of  pollutants  in  storm 
water  runoff  from  their  sites  through  the 
development  and  proper 
implementation  of  the  storm  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposed  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan  and  to  characterize  the  discharge 
for  potential  environmental  impacts,  the 
proposed  permit  requires  steam  electric 
power  generating  facilities  to  collect  and 
analyze  samples  of  their  storm  water 
discharges  for  the  pollutants  listed  in 
Table  0-4.  The  pollutants  listed  in 
Table  0-4  were  found  to  be  above  levels 
of  concern  for  a  significant  portion  of 
steam  electric  power  generating 
facilities  that  submitted  quantitative 
data  in  the  group  apphcation  process,  or 
are  believed  to  be  present  based  upon 
the  description  of  industrial  activities 
and  significant  materials  exposed. 
Because  these  pollutants  have  been 
reported  at  levels  of  concern  from  steam 
electric  power  generating  facilities,  EPA 
is  requiring  monitoring  after  the 
pollution  prevention  plan  has  been 


implemented  to  assess  the  effectiveness 
of  the  pollution  prevention  plan  and  to 
help  ensure  that  a  reduction  of 
pollutants  is  realized. 

At  a  minimum,  storm  water 
discharges  from  steam  ele«:tric  power 
generating  facilities  must  be  monitored 
quarterly  during  the  second  year  of 
permit  coverage.  At  the  end  of  the 
second  year  of  permit  coverage,  a 
facility  must  calculate  the  average 
concentration  for  each  parameter  listed 
in  Table  0-4.  If  the  permittee  collects 
more  than  four  samples  in  this  period, 
then  they  must  calculate  an  average 
concentration  for  each  pollutant  of 
concern  for  all  samples  analyzed. 

Table  0-4.— Monitoring  Require- 
ments FOR  Steam  Electric 
Power  Generating  Facilities 


Pollutants  of  concern 


Total  recoverat))e  copper .. 

Total  recoverable  alu- 
minum. 

Total  recoverable  arsenic  . 

Total  recoverat)le  iron 

Total  recoverable  lead 

Total  recoverat}le  marv 
ganese. 


Cut-off  corv 
centration 


0.009  mg/L 
0.75  mg/L 

0.00018  mg/L 
0.3mg/L 
0.0337  mgO. 
0.05  mg/L 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  0-4,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  0-4,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 
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Table  0-5.— Schedule  of 
Monitoring 


2nd  year  of 
permrt  cov- 
erage. 


4th  year  of 
permit  cov- 
erage. 


Conduct  quarterly  monitor- 
ing. 

Calculate  the  average  con- 
centration for  all  pararrv 
eters  analyzed  during  this 
period. 

If  average  concentration  is 
greater  than  the  value  listed 
in  Table  0-4,  ttien  quar- 
terly sampling  is  required 
during  the  fourth  year  of  the 
permit 

If  average  cor>centration  is 
less  than  or  equal  to  the 
value  listed  in  Table  0-4, 
then  no  further  sampling  is 
required  for  that  parameter. 
Conduct  quarterly  monitor- 
ing for  any  parameter 
where  the  average  corv 
centration  in  year  tv«)  of  the 
permit  is  greater  than  the 
value  listed  in  Table  0-4. 
If  Industrial  activities  or  the 
pollution  prevention  plan 
have  been  altered  such  ttiat 
storm  water  discharges 
may  be  adversely  affected, 
quarterty  monitoring  is  re- 
quired for  all  parameters  of 
concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-on^  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

The  monitoring  cut  ofl^  concentrations 
listed  in  Table  0-4  are  not  numerical 
effluent  limitations.  These  values 
represent  a  level  of  pollutant  discharge 
which  facilities  may  achieve  through 
the  implementation  of  pollution 
prevention  plans.  At  least  half  of  the 
faciUties  which  submitted  Part  2  data, 
reported  concentrations  less  than  or 
equal  to  the  values  listed  in  Table  0-4. 
Facilities  which  achieve  average 
discharge  concentrations  whidh  are  less 
than  or  equal  to  the  values  in  Table  O- 
4  are  not  relieved  from  the  pollution 
prevention  plan  requirements  or  any 
other  requirements  of  the  permit. 

b.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  ahemative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only  . 
imposed  on  those  fedlities  which  do,  in 


fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  imder  penalty  of  law, 
signed  in  accordance  with  Part  vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  or,  in  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  facility  that  are 
within  the  drainage  area  of  the  outfall 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within 
three  months  of  the  conclusion  of  each 
year.  Such  permittees  must  submit 
monitoring  results  on  fouj  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hoiu*s  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  thirty  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  thirty  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  thirty  minutes  was 
impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 


discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  Wnen  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
efiluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls  provided  that  the  permittee 
indudes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explaining 
in  detail  why  the  outfalls  are  expected 
to  discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.  low  (under  40 
percent),  medium  (40  to  65  percent)  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  Examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  storm  water  discharges 
from  each  outfall  are  required  at  steam 
electric  generating  facilities.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  dayUght  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that  whenever 
practicable  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  ot  the 
visual  observation  include:  The 
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examination  date  and  time,  examination 
personnel,  visual  quality  of  the  stonn 
A  ater  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  on  site  with 
thepollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands  on 
inspection  will  enhance  the  stafTs 
understanding  of  the  storm  water 
problems  on  that  site  and  effects  on  the 
management  practices  that  are  included 
in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 


dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

g.  Baseline  general  permit  variance. 
On  September  9. 1992,  and  September 
25. 1992.  EPA  published  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  with  Industrial 
Activity.  These  notices  set  out 
requirements  for  annual  monitoring  for 
several  parameters  for  discharges  from 
steam  electric  power  generating 
facilities.  These  notices  specifically 
require  coal-fired  steam  electric 
facilities  to  monitor  their  storm  water 
discharges  for  oil  and  grease.  pH.  total 
suspended  solids,  total  recoverable 
copper,  total  recoverable  nickel,  and 
total  recoverable  zinc.  In  addition,  the 
baseline  general  permit  established 
monitoring  requirements  for  oil-fired 
steam  electric  power  generating 
facilities.  The  baseline  specifically 
requires  oil-fired  steam  electric  facilities 
to  monitor  their  storm  water  discharges 
for  oil  and  grease,  chemical  oxygen 
demand,  total  suspended  solids,  pH, 
and  any  pollutant  limited  in  an  effluent 
guideline  to  which  the  facility  is 
subject.  Today's  proposed  permit 
contains  monitoring  requirements 
different  than  those  in  tiie  baseline 
permit.  EPA  requests  comment  upon  the 
difference  between  the  monitoring 
requirements  set  out  for  steam  electric 
power  generating  facilities  in  the 
September  1992,  General  Permits  and 
those  required  in  today's  proposed 
permit 


Table  0-6.— Monitoring  Requirements  for  Coal-Fired  and  Coal/Oil-Fired 

Facilities 


7.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.0.6  of  today's  proposed  fact 
sheet. 

a.  Monitoring  requirements.  During 
the  period  beginning  on  the  effective 
date  and  lasting  through  the  expiration 
date  of  this  permit,  permittee  with 
facilities  identified  in  Parts  XI.0.5.a.(l) 
through  XI.0.5.a.(2)  below  must  monitor 
storm  water  discharges  for  the  listed 
parameters  on  a  frequency  identified  in 
the  applicable  pjaragraph,  except  as 
provided  in  VLC  (Sampling  Waiver  and 
Representative  Discharge).  In  addition 
to  the  parameters  listed  below,  the 
permittee  shall  provide  the  date  and 
duration  (in  hours)  of  tlie  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampl^. 

(1)  Storm  water  discharges  from  the 
industrial  portions  of  coal-fired,  and 
coal/oil-fired  steam  electric  power 
generating  facilities  shall  monitor  for 
the  following  parameters  (other  than 
discharges  in  whole  or  in  part  from  coal 
piles  subject  to  storm  water  effluent 
guidelines  at  40  Code  of  Federal 
Regulations  [CFR)  part  423— which  are 
not  eligible  for  coverage  under  this 
permit): 

Steam  Electric  Power  Generating 


Parameter 


Total  flow 

OIJ  and  grease 

pH 

Total  susperxted  solids  (TSS) 

Total  recoverable  nickel "  

Total  recoverable  zinc» 

Total  recoverable  copper** 


Chemical  oxygen  demand  »  (COO) 


Units 


mg... 
mg/L 


mg/L 
mgL .. 
mg/L 
msilL . 
mg/L . 


Frequenqr 


Quartedy 
Quarterty 
Quarteity 
Quarterly 
Quarterty 
Quarterty 
Quarterty 
Quarterly 


Sample  Type' 


Estimats. 

Grab. 

Grab. 

Grab  &  Composite. 

Grab  &  Composite. 

Grab  &  Composite. 

Grab  &  Composite. 

Grab&  Composite. 


the'^t2S;fS^'^,£t?r,i^v5;,^f*:SS?SS^  ^'^'^  ^ ^'^  ^^"""^ ^  ^'^^^  ^  -ofc^'^o' 

"""n^aS^H  ^  ."^^S^I^tXfofT?.?^  to  tt^  .me  tt«t  tt«  sampte  «  ejected),  a  m.ni- 

ct^isrsicS  srsTtSn's^  sf^^ug^o  iSm^ief^'jrsLSS^^^^^^  ^  *- 

"^^a^!^^  Shan  bemooitored  for  total  ne^oierabte  copper.  to^T^vflSe^  iid  totel  r^tJSS^S:  '®*^  ^  "^"^'^^ 

^-CJr".  Oxygen  Demand  shall  be  monitored  at  St^^lteCnc  Power  GeoeS?'  ^S  ISSS^Xe'^  and  oil  in  their  production 


In  addition  to  the  above  sampling 
parameters  the  permittee  is  required  to 
monitor  storm  water  discharges  for  any 
pollutant  limited  in  an  effluent 


guideline  to  which  the  facility  is 
subject.  Sampling  frequency  shall  be 
quarterly,  and  sample  type  shall  be  grab 
and  composite. 


Monitoring  must  be  conducted  at  least 
once  in  each  designated  period  unless 
there  is  insufficient  rain^ll  or  snow- 
melt  to  produce  a  runoff  event 


Federal  Register  /  Vol.  58,  No.  222  /  Friday,  November  19,  1993  /  Notices 


61333 


Sampling  shall  be  conducted  in  each  of 
the  following  periods  for  the  purposes 
of  meeting  the  monitoring  requirements 
of  this  permit:  December  to  February 
(storm  water  runoff  or  snow  melt); 


March  to  May  (storm  water  runoff);  June 
to  August  (storm  water  runoff); 
September  to  November  (storm  water 
runoff  or  snow  melt). 


(2)  Storm  water  discharges  from  the 
industrial  portions  of  oil-fired,  gas-fired, 
or  oil/gas-fired  steam  electric  power 
generating  facilities  shall  monitor  for 
the  following  parameters: 


Table  0-7.— ftoNiroRiNG  Requirements  for  Oil-Fired,  Gas-Fired,  and  OiiiGAS-FiRED  Steam  Electric  Power 

Generating  Facilities 


Parameter 


Total  flow 

wH  oi  QToclSO  ■•••>>••■••■■»••■■•■»••••■••■•••• 

PH  » 

Total  suspended  solids  (TSS) 

Chemical  oxygen  demand  (COD) 


Units 


MG  .. 

mg/L 

mg/L 

mg/L 


Frequency 


Ouarterty 
Quarterly 
Quarterly 
Quarterty 
Quarterty 


Sample  type* 


Estimate. 

Grab. 

Grab. 

Grab  &  Composite. 

Grab  &  Composite. 


'  For  discharges  from  hokJing  ponds  or  other  impoundments  vnth  a  retention  period  greater  than  24  hours  (estimated  by  dtviding  the  volume  of 
the  detention  pond  by  the  estimated  volume  of  water  discharged  during  ttie  24  hours  previous  to  the  time  ttiat  ttw  sarrple  is  coUected),  a  mini- 
mum of  one  grab  sarnple  may  t>e  taken  in  lieu  of  a  grab  sample  and  a  composite  sample. 


In  addition  to  the  above  sampling 
pcirameters,  the  permittee  is  required  to 
monitor  storm  water  discharges  for  any 
pollutant  limited  in  an  effluent 
guideline  to  which  the  facility  is 
subject.  Samphng  frequency  shall  be 
quarterly,  and  sample  type  shall  be  grab 
and  composite. 

Monitoring  must  be  conducted  at  least 
once  in  each  designated  period  unless 
there  is  insufficient  rainfall  or  snow- 
melt  to  produce  a  runoff  event. 
Sampling  shall  be  conducted  in  each  of 
the  following  periods  for  the  purposes 
of  meeting  the  monitoring  requirements 
of  this  permit:  December  to  February 
(storm  water  nmoff  or  snow  melt); 
March  to  May  (storm  water  runoff);  June 
to  August  (storm  water  runoff); 
September  to  November  (storm  water 
runoff  or  snow  melt). 

b.  Sample  type — (1)  All  samples  shall 
be  collected  from  a  discharge  resulting 
bom  a  storm  event  that  is  greater  than 
0.1  inches  in  magnitude  and  that  occurs 
at  least  48  hours  6t>m  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grab  sample 
shall  be  taken  during  the  first  60 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  60  minutes  is  impracticable,  a  grab 
sample  can  be  taken  during  the  first  3 
hours  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 
a  grab  sample  during  the  first  60 
minutes  was  impracticable. 

[2)  The  composite  sample  shall  either 
be  flow-weighted  or  time- weighted. 
Composite  samples  may  be  taken  with 
a  ccMitinuous  sampler  or  as  a 
combination  of  a  minimimi  of  three 
sample  aliquot  taken  in  each  hour  of 
discharge  for  the  entire  discharge  or  for 
the  first  3  hours  of  the  discharge,  with 
each  aliquot  being  separated  by  a 
minimum  period  of  15  minutes. 


c.  Permittee  with  facilities  identified 
in  Part  XI.0.7.a.  (Monitoring 
Requirements)  are  not  required  to 
submit  monitoring  results,  unless 
required  in  writing  by  the  Director. 

However,  permittee  must  retain 
monitoring  results  in  accordance  with 
Part  VI.E.4.  (Retention  of  Records). 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required.  The  visual  inspection  of 
storm  water  outfalls  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  storm  water 
pollution.  No  analytical  tests  are 
required  to  be  performed  on  these 
samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 


monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc). 

P.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Motor 
Freight  Transportation  Facilities. 
Passenger  Transportation  Facilities. 
Petroleum  Bulk  Oil  Stations  and 
Terminals.  Rail  Transportation 
Facilities,  and  United  States  Postal 
Service  Transportation  Facilities 

1.  Discharges  Covered  Under  This 
Section 

Special  conditions  have  been 
developed  for  ground  transportation 
facilities  and  rail  transportation 
facilities  that  have  vehicle  and 
equipment  maintenance  shops  (vehicle 
and  equipment  rehabilitation, 
mechanical  repairs,  painting,  fueling 
and  lubrication)  and  equipment 
cleaning  operations.  Vehicle  and 
equipment  maintenance  is  a  broad  term 
used  to  include  the  following  activities: 
vehicle  and  equipment  fluid  changes, 
mechanical  repairs,  parts  cleaning, 
sanding,  refinishing,  painting,  fueling, 
locomotive  sanding  (loading  sand  for 
traction),  storage  of  vehicles  and 
equipment  waiting  for  repair  or 
maintenance,  and  storage  of  the  related 
materials  and  waste  materials,  such  as 
oil,  fuel,  batteries,  tires,  or  oil  filters. 
Equipment  cleaning  operations  include 
areas  where  the  following  types  of 
activities  take  place:  vehicle  exterior 
wash  down,  interior  trailer  washouts. 
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tank  washouts,  and  rinsing  of  transfer 
equipment  Any  storm  wraler  discfaaiges 
from  facilities  where  such  activities  take 
place  are  subject  to  the  special 
conditions  described  in  Part  XI.P.  of 
today's  proposed  permit 

The  conditions  proposed  in  this 
section  apply  to  storm  water  discharges 
from  vehicle  and  equipment 
maintenance  shops  or  cleaning 
operations  located  on  any  of  the 
industrial  facilities  covered  under  the 
storm  water  application  regulations  (40 
CFR  122.26)  and  applying  for  coverage 
under  this  permit 

As  background,  the  storm  water 
application  regulations  define  storm 
water  discharge  associated  with 
industrial  activity  at  40  CFR 
122.26(b)(14).  Category  (viii)  of  this 
definition  includes  transportation 
facilities  classified  as  Standard 
Industrial  Classification  (SIC)  codes  40, 
41,  42  (except  4221-25),  43,  44,  45,  and 
5171  that  have  vehicle  and  equipment 
maintenance  shops,  equipment  cleaning 
operations,  or  airport  deicing 
operations.  The  categpry  further  states 
that  only  those  portions  of  the  facility 
that  are  either  involved  in  vehicle  and 
equipment  maintenance  (including 
vehicle  and  equipment  rehabilitation, 
mechanical  repairs,  painting,  fueling, 
and  lubrication),  equipment  cleaning 
operations  or  airport  deicing  operations 
are  assoaaled  with  industrial  activity. 
The  facihties  that  would  potentially  be 
covered  by  this  section  of  today's 
proposed  permit  are  commonly  assigned 
SIC  codes  40.  41,  42.  43,  and  5171,  or 
any  other  SIC  code  described  in  the 
eligibility  section  of  today's  proposed 
permit. 


SIC  code  40  includes  facilities 
primarily  engaged  in  furnishing 
transportation  by  line-haul  railroad,  and 
switching  and  terminal  establishments. 
The  following  types  of  facilities  are 
examples  of  those  covered  under  SIC 
code  40:  Electric  railroad  line-haul 
operation,  railroad  line-haul  operation, 
interurban  railways,  beltline  railroads, 
logging  raihx>ads.  railroad  terminals, 
and  stations  operated  by  railroad 
terminal  companies. 

SIC  code  41  includes  facilities 
primarily  engaged  in  furnishing  local 
and  suburban  transportation,  such  as 
those  providing  transportation  in  and 
around  a  municipality  by  bus,  rail,  or 
subway.  The  following  types  of  facihties 
are  examples  of  those  covered  under  SIC 
code  41:  bus  line  operation,  airport 
transportation  service  (road  or  rail), 
cable  car  operation,  subway  operation, 
ambulance  service,  sightseeing  buses, 
van  pool  operation,  limousine  rental 
with  drivers,  taxicab  operation,  and 
school  buses  not  operated  by  the 
educational  institution. 

SIC  code  42  includes  facilities 
providing  local  or  long-distance 
trucking,  transfer,  and/or  storage 
services.  The  following  types  of 
facilities  are  examples  of  those  covered 
under  SIC  code  42:  hauling  by  dump 
truck,  trucking  timber,  contract  mail 
carriers,  furniture  moving,  garbage 
collection  without  disposal,  over-the- 
road  trucking,  long  distance  trucking, 
and  height  trucking  terminal 

SIC  code  43  includes  all 
establishments  of  the  United  States 
Postal  Service. 

SIC  code  5171  includes 
establishments  engaged  in  the  wholesale 
distribution  of  crude  petroleum  and 


petroleum  products  fi-om  bulk  liquid 
storage  facilities. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description (s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
Tlie  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  anotlier 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Pollutants  Found  in  Storm  Water 
Discharges  From  Vehicle  and 
Equipment  Maintenance  and  Cleaning 
Operations 

The  following  table  lists  potential 
pollutant  source  activities  Uiat 
commonly  take  place  at  vehicle  and 
equipment  maintenance  and  equipment 
cleaning  operations. 


TABLE  P-1  .-POTENTIAL  POLLUTANT  SOURCE  ACTIVITIES  AT  VEHICLE  AND  EQUIPMENT  MAINTENANCE 


Activity 


Fueling 


Vehicle    aiKJ 
nance. 


equipment    mainte- 


PoUutant  source 


Outdoor    vehtcie    and 
storage  and  partong. 


equipment 


Painting 


Spills  and  leaks  dunng  fuel  delivery 

SptWs  caused  by  "topping  otT  Kiel  tar*a  ."..... " 

Rainfall  falling  on  the  fuel  area  or  storm  w«er  tun- 
nng  onto  the  fuel  area. 

Hosing  or  washing  down  fuel  wea  _ 

Leaking  storage  tanks  ™."!.™!™" 

Parts  cleaning """" 

Waste  disposal  of  greasy  rags,  oil  filters,  air  filters, 
batteries,  hy*auhc  fluids,  transmission  fluid,  radi^ 
ator  flukls,  degreasers. 

Spills  of  oil.  degreasers,  hydraulic  fluids,  trans- 
mission fluid,  radiator  fluids. 

Fhads  replacement,  including  oiL  tiydraulic  fluids 
transmission  fluid,  radiator  fluidt. 

Leaking  vehicle  fluids  inckJding  hydraulic  lines  and 
radiators,  leaking  or  improperly  maintained  kico- 
motwe  on-t)oard  drip  collectwn  systems,  brake 
dusL 

Paint  arxl  paint  thinner  spiUs  

Spray  painting ........". Z"". ™ 

SarxJng  or  paint  stripping  ..„ ."I!!!!!!!"."...!" 


PoHutant 


Fuel,  oil,  heavy  metals. 
Fuel,  oil,  heavy  metals. 
Fuel,  oil,  heavy  metals. 

Fuel,  oil,  heavy  metals. 
Fuel,  oil,  heavy  metals. 
Chlorinated  solvents,  oil,  heavy  metals,  acid/atkaiine 

wastes. 
Oil,  heavy  metals,  chtorinaled  solvents,  acid/alkaiine 

wastes,  ethylene  glycol. 

Oil,  arsenic,  heavy  metals,  organics.  chlorinated  sol- 
vents, ethylene  glycol. 

Oil,  arsenic,  heavy  metals,  organka,  chtorinated  sol- 
vents, ethylene  glycol. 

OH,  hydrauhc  fluids,  arsenic,  heavy  metals,  oroarocs 
fuel. 


Paint,  spent  chtorinated  solvents,  heavy  metals. 
Paint  solkls,  heavy  metals. 
Dust,  paint  solids,  heavy  metals. 
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Table  P-1.— Potential  POLLUTAhfr  Source  AcnvmES  at  Vehicle  and  Equipment  Maintenance— Continued 


Activity 


Pollutant  source 


PoNutant 


Railroad  loconx>tive  sanding  .„ 

VeNcle    or    equipnient    washing 

areas. 
Liquid   storage   in   at)ove   ground 

storage. 


Cold  weather  activities 


Improper    connectiorts    to    storm 
tewer. 


Paint  ctearHjp „ „„ 

Loading  traction  sand  on  locomotives 
Washing  or  steam  cleaning  .._ 


External  corrosion  and  structural  failure 

Installation  problems 

Spills  and  overfills  due  to  operator  erra 

Failure  of  piping  systems  (pipes,  pumps,  flanges, 

couplings,  hoses,  and  valves). 
Leaks   or  spills  dunng   pumping  of  Squids  from 

barges,  trucks,  or  rail  cars  to  a  storage  facility. 

Salt  application  „ 

Dirt/ash  applicatk>n 

Process  wststewater 

Sanitary  water 

Fkxx  drains 

Vehicle  washviraters 

Radiator  flushing  wastewater .^ 

Leaky  underground  storage  tanks 


Paint,  spent  chkxinated  solvents,  heavy  metals. 

SedimenL 

OK,  detergents,  heavy  metals,  chlorvuited  solvents, 

phosphonis,  salts,  suspended  solids. 
Fuel,  oil,  heavy  metals,  maleriati  being  stored. 

Fuel,  oil,  heavy  metals,  ntaterials  beirtg  stored. 
Fuel,  oil,  heavy  metats,  materials  being  stored. 
Fuel,  oil,  heavy  metals,  matenais  t)eing  stored. 

Fuel,  oa,  heavy  metals,  maflerials  being  stored. 

Sodkim  chtoride. 

Suspended  soltds,  heavy  metals. 

Oepierxtent  on  operations. 

Bacteria,  biochemical  oxygen  demand  (BOO),  sus- 
pended solkls. 

Oil,  heavy  metals,  chkxinated  sotvertfs.  fuel,  ethyl- 
ene glycol. 

Oil,  detergents,  metals,  chtortnated  soivenls.  phos- 
phorus, suspended  solids. 

Ethylene  glycoL 

Materials  stored  or  prevkxisly  stored 


Sources:  EPA,  Office  of  Research  and 
Development.  Ckrtober  1991.  "Guides  to 
Pollution  Prevention — ^The  Automotive 
Refinishing  Industry."  EPA/625/7-91/ 
016. 

EPA,  Office  of  Research  and 
Development.  October  1991.  "Guides  to 
Pollution  Prevention — The  Automotive 
Repair  Industry."  EPA/625/7-91/013. 


EPA,  OfBce  of  Research  and 
Development  May  1992.  "Facility 
Pollution  Prevention  Guide."  EPA/600/ 
R-92/088. 

EPA,  OfBce  of  Water.  September 
1992.  "Storm  Water  Management  for 
Industrial  Activities — ^Developing 
Pollution  Prevention  Plans  and  Best 


Management  Practices."  EPA  832-R- 
92-006. 

U.S.  Postal  Service.  May  1992. 
"NPDES/Storm  Water  Guide."  AS-554. 

The  part  2  group  application  data 
were  examined  based  on  SIC  code 
classification.  Tables  P-2  through  P-7 
present  summary  statistics  on  each  of 
the  SIC  code  groupings. 


Table  P-2.— Statistics  for  CoNVEfrriONAL  Pollutants,  mg/L  for  Faciuties  Assigned  SIC  Major  Group  40' 

Pdlutanl 

h4ufnber  of  sam- 
ples 

Mean 

Mvvmum 

Maximum 

Median 

95th  percentile 

9901  pefcerMe 

Grab 

Conip 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Sample  type 

Grab 

Cornp" 

Comp 

BCX),  

116 

105 

11.3 

9.3 

0.0 

Oi) 

193.0 

155.0 

6.0 

6.0 

34.0 

28.0 

86.0 

60.0 

COO „.... 

117 

102 

318.1 

189.5 

0.0 

0.0 

UJKO.O 

5.470.0 

118.0 

89.0 

781.0 

489.0 

yjMi.0 

759.0 

Niuate  ♦  Nt- 

tnleNitro- 

flon 

118 

102 

1.59 

1.41 

ODO 

0.000 

19.50 

19.00 

0.920 

0.775 

6.07 

4.26 

9.76 

7.19 

Total  KjeWahl 

Nitrogen  .... 

118 

102 

3.75 

2.48 

0.00 

Oixn 

72.00 

18J0 

1.500 

1.400 

13.40 

8.80 

44.00 

13.00 

OUftGrease. 

118 

N/A 

9.6 

N/A 

0.0 

N/A 

460.0 

N/A 

0.0 

N/A 

Z7ja 

N/A 

160.0 

N/A 

pH  - 

114 

n/a 

N/A 

N/A 

3.6 

N/A 

lOi 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

To«Pf»»- 

phona  .. — 

118 

102 

1.47 

0.92 

0.00 

0.000 

23.30 

8.52 

a540 

0.450 

8.10 

ZJ06 

13.20 

6.02 

Total  Sus- 

pended Sol- 

ids   

118 

102 

517 

249 

0 

0 

4.680 

2.620 

172 

90 

2.800 

917 

3.910 

1.780 

•Applicants  that  did  not  report  tfie  units  o(  measurements  tor  the  reported  values  were  not  included  In  tttese  ttatistks. 

••  Composite  samples. 

Table  P-3.— Statistics  for  Conventional  Pollutants,  mg/L  for  Faouties  Assigned  SIC  Maxir  Group  41 » 


PoOuani 

NuntMT  of  sam- 
ples 

Mean 

Minimum 

Maximuni      * 

Medun 

9Sih  percentile 

ggtti  percenSe 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Comp 

Grab 

Sample  type 

Grab 

Compu 

Comp 

BOO,  „.   __.    

50 

50 

15.9 

12.3 

0.0 

0.0 

236.3 

104.8 

8.5 

6.3 

48.0 

58.0 

236J 

104.8 

COD 

51 

50 

51.4 

39.2 

0.0 

0.0 

376.0 

216.0 

18.5 

18.4 

261.0 

139.0 

376.0 

216.0 

Nitrate  ♦  NBrite  Nitrogen 

50 

48 

14.39 

7.66 

0.000 

0.10 

181.4 

104JX) 

1.79 

1.30 

71.00 

39.00 

181.40 

104.00 

Total  Kjeidahl  Nitrogen  . 

49 

49 

4.22 

2.37 

0.00 

0.00 

81.26 

15.74 

1.82 

1.20 

9.00 

8.10 

81.26 

15.74 

CMI 

i  Grease 

59 

N/A 

47.1 

N/A 

0.0 

N/A 

771.0 

N/A 

6.0 

N/A 

252.0 

N/A 

771.0 

N/A 

pH 

,, ...Mk.M*  »*••«•■ 

58 

N/A 

N/A 

N/A 

4.7 

N/A 

9.4 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

Toti 

il  Ptxjsphorus  

52 

50 

0.92 

0.65 

0.00 

0.00 

7.60 

7.00 

0.33 

0.32 

3.90 

2.91 

750 

7.00 
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TABLE  P-3.-STAT,ST.CS  FOR  CONVE^nK)^ML7oa^;^^^^ 


70 


41 


998 


600 


2320 


802 


TABLE  P-4-STAT,STK:S  FOR  CONVENTO^^,  POLLUTANTS.  MG/L  FOR  FaC.UT.ES  ASSIGNED  S.C  MAJOR  GROUP  42- 


SampJetype 


BOO, 

COO 

Nrtrate+Nitrte 
Nitrogen  

Total  Kjeldahl 
Nitrogen  

OH  a  Grease 

PH  

Total  Phos- 
phorus   

Total  Sus- 
pended SoMs 


Number  o(  sam- 
ples 


Grab 


236 
242 

234 

241 
245 

215 


C0(T1p« 


211 
210 

210 

210 

N/A 
N/A 


Gr^ 


16.5 
146.1 

1.47 

2.26 
14.0 

N/A 


Comp 


Mininnum 


9.1 
82.0 

0.72 

1.47 

N/A 
N/A 

0.61 

360 


Grab 


Conip 


0.0 
0.0 

0.00 

0.00 
0.0 
2.6 

0.00 

0 


Maximum 


Gr^ 


0.0 
0.0 

0.00 

0.00 
N/A 
N/A 

0.00 

0 


510 
1800.0 

90  80 

24.00 

1340.0 

9.5 

37.40 

4700 


Comp 


66.0 
600.0 

60.50 

15^00 
N/A 
N/A 

6.80 

20900 


Median 


Grab 


7.0 
79.0 

0.61 

1.40 
2.8 
N/A 

0.32 

159 


Comp 


"^S^"^^"*  report  »«  unrts  o.  measurements  tor  the  reported  vJues  were  nol  ...uded  in  these  Js,«s 


5.6 
50.5 

0.49 

1.10 
N/A 

N/A 

0.29 

N/A 


96th  percentile 


Gra^ 


60.0 
580.0 

3.96 

6.80 
290 

N/A 

2.80 
1690 


Comp 


30.0 
230.0 

4.64 

3.60 
N/A 

N/A 

1.90 
1200 


99th  percentile 


Grab 


180.0 
1074,0 

13.40 

17.10 
110  0 

N/A 

14.00 
3400 


Comp 


56.0 
5090 

15.65 

6.70 

,  N/A 
N/A 

6.16 

1800 


TAB^E  P-5.-STAT,ST,CS  .0»  CONV.XT^.  Po.,„rAWTS,  MOA.  PQR  FACUT.ES  ASSIGNED  SIC  MUOR  GROOP  42, 


Pollutant 


Sample  type 


BOD, 

COD 

Nitrate+Nitrite  Nitrogen  . 
Total  KteWahl  Nitrogen 

CM  &  Grease _... 

pH „ 

Total  Phosphorus  

Total  Suspended  Solids 


Number  c(  sam- 
ples 


Grab      Comp. 


22 

22 
22 
20 
22 
22 
22 
21 


22 
22 
22 
22 
N/A 
N/A 
22 
22 


Grab 


8.1 
51.4 
0.52 
1.80 

5.4 
N/A 
0.46 

16 


Comp 


Minimum 


Grab 


9.2 
33.8 
0.75 
1.91 
N/A 
N/A 
0.47 

13 


0.0 
5.6 

0.11 
0.0 
0.0 
0.1 

0.00 
0 


Comp 


0.0 
0.0 
0.07 
0.0 
N/A 
N/A 
0.00 
0 


Maximum 


Grab 


25.0 

350.0 

1.30 

11.00 

21.0 

84 

250 

77 


Comp 


62.0 
190.0 

180 
11.00 

N/A 

N/A 
3.40 
86 


Median 


Gr^ 


5.5 
26.5 
0.40 
1.06 

4.4 
N/A 
0.28 

41 


Comp 


4.8 

19.5 
0.61 
0.97 
N/A 
N/A 
0.20 
59 


95th  percentile 


Grab 


20.0 
200.0 
1.20 
5.10 
19.0 
N/A 
2.10 
72 


Comp 


32.0 
80.0 
1.60 
8.00 
N/A 
N/A 
3.00 
77 


99th  percentile 


Grab 


25.0 
3500 

1.30 
11.00 
21.00 

N/A 

2.50 
86 


Comp 


62.0 

190  0 
1.80 

11.00 
N/A 
N/A 

3.40 

J 


TABLE  P-6.-STAT.ST.es  FOR  CONVEN.ONAL  POLLUTANTS.  MC/L  FOR  FaC.UT.ES  CUSS.F.EO  AS  S.C  Ma^R  GROUP 


Pollutant 


Sample  type 


BOD,  

COD 

Nitrate  ♦  Nrtrite  Ni- 
trogen   

Total  KjeWahl  Nitro- 
gen   

Oil  &  Gre^e 

pH /.. 

Total  Phosphorus  ... 

Total  Suspended 
Solids 


Number  of  sam- 
ples 


Grab 


11 
11 

11 

10 
11 
10 
11 

11 


Comp" 


10 
10 

10 

9 

N/A 

N/A 

10 

10 


Mean 


Grab 


27.7 
118.3 

1.07 

2.60 

8.8 

N/A 

0.61 


Comp 


253 


102 
75.9 

0.74 

2.02 
N/A 
N/A 

0.45 

151 


Minimum 


Grab 


1.3 
15.0 

0.0 

0.00 
0.0 
6.0 

0.00 


Comp 


0.0 
9.3 

0.0 

0.00 

N/A 

N/A 

0.04 


Maximum 


Grab 


120.0 
390.0 

5.1 

5.80 

28.0 

9.3 

4.60 

1090 


Comp 


31.0 
200.0 

2.9 

4.60 
N/A 
N/A 

2.00 

560 


Median 


Grab 


8.0 
94.0 

0.35 

2.80 

5.4 

N/A 

0.12 

106 


Comp 


9.0 
60.5 

0.39 

2.00 

N/A 
N/A 
0.27 


95th  percentile 


Grab 


93 


120.0 
390.0 

5.10 

5.80 
28.0 
N/A 
4.60 

1090 


Comp 


99th  percent- 
ile 


Grab 


■SSf.'SSs""  "^  »» -^  0,  ^^.^  ^  J^.^  1.  no,  L««  1  ^  L^, 


31.0 
200.0 

2.90 

4.60 
N/A 
N/A 

2.00 


120.0 
390.0 

5.10 

5.80 

28.0 

N/A 

4.60 


Comp 


560       1090 


31.0 
200.0 

2.90 

4.60 
N/A 
N/A 

2.00 

560 
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Table  P-7.--Statistics  for  Conventional  Pollutants.  mg/L  for  Facilities  Classified  as  Any  SIC  Major 

Groups  Other  Than  40. 41.  42. 43,  OR  5171  i 


Pollutant 


Sample  type 


BOD,  

COD 

Nitrate  ♦  Ni- 
trite Nitro- 
Oen 

Total  Kjeldahl 
Nitrogen  .... 

Oil  &  Grease  . 

PH 

Total  Phos- 
phorus   

Total  Sus- 
pended Sol- 
ids   


Nurr^wr  of  sarrv 
pies 


Grab 


400 
408 


399 

404 
418 
380 

405 


406 


Comp< 


375 
374 


372 

372 

N/A 
N/A 

372 
375 


Mean 


Grab 


17.1 
135.2 


2.99 

2.69 
16.4 
N/A 

1.12 
503 


Comp 


11.1 
85.6 


1.99 

2.05 
N/A 
N/A 

0.73 


454 


Minimum 


Grab 


0.0 
0.0 


0.00 

0.00 
0.0 
0.1 

0.00 


Comp 


0.0 
0.0 


0.000 

0.000 

N/A 
N/A 

0.000 
0 


Maximum 


Grab 


510.0 
2360.0 


181.40 

81.26 

1340.0 

9.5 

37.40 
34367 


Comp 


123.0 
2640.00 


104.00 

100.00 
N/A 
N/A 

26.20 
65733 


Median 


Grab 


80 
64.0 


0.610 

1.400 
2.8 

N/A 

0.330 

104 


Comp 


6.0 
48  0 


0.515 

1.140 
N/A 

N/A 

0.295 
67 


95th  percentie 


Grab 


60.5 
4980 


9.00 

7.70 
41.0 

N/A 

3.90 
1890 


Comp 


•Applicants  that  did  not  report  the  umts  o(  measurements  for  the  reported  values  were  not  inctuded  in  these  statistics 

•  ix)mposife  samples. 


41.0 
250.0 


5.10 

6.30 

N'A 
N/A 

2.91 
1100 


99th  percentile 


Grab 


150.0 
1074.0 


71.00 

23.50 
252.0 

N/A 

1420 
3550 


Comp 


78.0 
600.0 


39.00 

15.00 
N/A 
N/A 

680 
2433 


In  comparing  the  data  with  existing 
State  NPDES  storm  water  permit 
limitations  and  storm  water  effluent 
guidelines  (see  Table  F-8),  EPA  found 


the  following  pollutants  to  be  of  concern 
for  all  SIC  code  groupings:  chemical 
oxygen  demand,  oil  and  grease.  pH,  and 
total  suspended  solids. 


Table  P-8.— Storm  Water  Pollutants  of  Concern  Comparisons 

[all  values  in  mg/L  except  where  noted| 


Parameter 


BdO 

COD  

N02  *  N03 

TKN  

O  »  G  

pH 

Total  P 

TSS  

BEirx 


MOpennit' 

(daily  max/ 

monttily 

avg) 


15/10 


100/50 


AL  permit  -• 

(daily  max/ 

nx)nthly  avg) 


15/10 


1.0 

5(V30 

200^200^9^. 


ORpernvf- 
(DaSyMax) 


10 

6-9  s.a 


Louisiana  storm 

water  qualtty 

star)dard  (Daily 

Max) 


•100 


•15 


NURP— resi- 
dential or 

commercial 
land  use 


12 

82 
0.86 
1.90 


0.42 
180 


Storm  Water 

Effluent  Guide- 

knes  (daily 

nriax/moottily 

avg) 


'200/100 


•'•6-9S.U. 

»»•  105/35 

"20/10 


warSus?r5°(Pr,^'Na  MC>-^240WO).°*  "***°^  DepartmerA  of  Natural  Resources  for  irms  engaged  in  motor  freight  transportatkx.  and 

"Draft  NPDES  permit  tiy  Alabama  Department  of  Environmental  Management  for  storm  water  discharges  associated  with  vehide  am  eauio- 
ment  storage,  mamtenarKe,  repair,  and  washing  (permit  no.  ALGl 40000)  -«»«■■«  ^muv 

AolT^l^^J^rlJTo'^.^^  ^  ^  ^Tl^9^^'  Depart''»[*  ol  Envi'onmenlal  Quality  for  transportation  facilities  classified  as  SIC  codes 
40.  41.  4^  (except  4221-4225).  43.  44,  45.  and  5171  (permit  no.  1200-T) 

•^Standard  for  COD  applies  to  runott  from  Oil  &  Gas  Exploration  and  Production  Facilities  (LAC  33  IX  708) 

*Ore  Mining  and  dressing  (40  CFR  Part  440,  Subpart  C). 

"'Standard  applies  to  aU  storm  water  discharges  (LAC  33:IV.708). 

v..  Cement  Manufacturing  (40  CFR  Part  411);  Fertilizer  Manufacturing  (40  CFR  Subpart  B);  Petroleum  Refining  (40  CFR  Part  419);  Steam  Elec- 
S^/iTm  ^^"^'^""9  (40,CFR  Part  423);  Coai  Mining  (40  CFR  Part  434);  Mineral  Mining  (40  CFR  Part  436);  Ore  Mining  and  DrewS^  (40  CFR 
Part  440);  and  Paving  and  Roofino  Materials  (40  CFR  Part  443).  ;.».»»«  ^v^^^  i-n*  v^n 

•■•Fertilizer  Manufacturing  40  CFR  Part  418  Subpart  A 
••Mineral  Mining  (40  CFR  Part  436,  Subpart  AL). 


Table  P-9  lists  the  pollutant  sources 
for  each  of  the  main  pollutants  of 
concern. 


Table  P-9.— Parameter/Source 
Relationships 


Parameter 


Chemical  oxy- 
gen demand 
(COD). 


PoHutant  Sources 


Ethylene  glycol,  fuels,  paints, 
sotverrts.  degreasers. 


Table  P-9.— Parameter/Source 
Relationships— Continued 


Parameter 


Oil  &  grease 


Pollutant  Sources 


Used  oil.  fuels,  lubricating 
fluids,  fuel  oH.  transmission 
fluid. 
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Table  P-9.— Parameter/Source 
Relationships— Continued 


Parameter 


dh 


To(^  sus- 
pended sot- 
ids  (TSS). 

MBAs 
(surfactants). 


Poltutant  Sources 

Battery  ackJs.  detergents, 
other  acidic  or  alkaline  ma- 
terials. 

Bare  soils,  tracked  sediment, 
vehicle  washwaters. 

Washwaters,  leaking  deter- 
gent storage. 


The  mean  and  median  pollutant 
levels  associated  with  facilities 


providing  trucking,  transfer,  and/or 
storage  services  (SIC  42)  and  U.S.  Postal 
Service  facilities  (SIC  43)  were  lower 
than  those  associated  with  the  other 
ground  transportation  groups.  However, 
there  were  significant  differences 
between  the  mean  and  the  median  for 
most  parameters,  indicating  a  high 
variability  in  the  data.  On  the  whole, 
these  three  groups,  in  their  part  1  group 
applications,  described  more  storm 
water  management  practices  at  their 
facilities  than  the  other  ground 
transportation  groups. 


3.  Options  for  Controlling  Pollutants. 

The  measures  commonly 
implemented  to  reduce  pollutants  in 
storm  water  associated  with  vehicle  and 
equipment  maintenance  and  equipment 
cleaning  operations  are  generally 
uncomplicated  practices.  The  following 
table  identifies  best  management 
practices  (BMPs)  associated  with 
different  activities  that  routinely  take 
place  at  vehicle  and  equipment 
maintenance  and  equipment  cleaning 
operations. 


TABUR^-^JOK^S  STOfiM  WATHR  BEST  M««^E^KjrP«ACTK:ES  fO«  AC^«T,ES  AT  VEH,CU  ANO  EQU.PMENT 


Activity 


Fueling  ._„ 


Vehicle  and  equipment  maintenance 


OuWoor  vehicle  and  equipment  storage 
pajldng.  ^^ 


and 


Locomotive  sandmg  areas 


Paintirx)  areas 


Vehicle  or  equipment  washing  areas 


Liquid  storage  In  a!>ove  ground  storage 


Cold  weather  activities 


BMPs 


Use  spin  and  overttow  protectwo  ' 

""'ST-SiS;^  ""  "^  "^'"'  ''"  ***  '^*"«  ^^"  "^  fl'^"^  ^  ^««  »"^  ^  stomn  water 
ReduM  exposure  of  the  fuel  area  to  storm  water  by  coverina  the  area. 

Train  emptoyees  on  proper  fueling  tec^miques 

fItC!!L"-T  "'O^^**  <n>^or,  of  materials  used  in  the  maintenance  shoo 

^«2^i?a'^z.rakTs^s:^sa^^ 

^^reX*°E!5jty-rcri;^^r ^- ^  --  -  o-  -" 

RuQ^LS^dS:?  ;^f  *^  '^  ^^'^^  "^^ "  SS)SttSS^Sninlets 
SnXtS-^SdT^u^ST"^  to  the  storm  or  sanitary  sewer;  i,  n^essary.  ^tall  a 

iHT^^J^J^nSlF'^  ***•*  "^o"  and  disposal  procedures  "^s^'res. 

Use  dnp  pans  under  all  vehctes  and  equipment  waitng  for  mairrtenance. 

Cover  the  storage  area  with  a  roof 

V'^IIL'*°™^  ^^^  ^°'  '"'*"9  **P  pans  and  other  problems  regularly 
cZr'^S^S^  ST""'  '"  ''°"^  "^  inspecTS"^^- 
Install  sediment  traps. 

iSS'iSS'a^'S^  T^  storage  piles  to  minimize  stom,  water  runon. 
Keep  paint  and  paint  thinner  away  from  traffic  areas  to  avoKj  soills 

uSfJS'^^.JSSSS'^H^'***  Ac°oS£)C««i  hood. 

Recycle  pamt.  paint  thinner,  and  solvents.  ^^  Property. 

Inspect  painting  procedures  to  ensure  that  ihey  are  conducted  orooerlv 

AVOW  washing  parts  or  equipment  outskJe.  ^^ 

Use  phosphate-free  bkxtegradable  detergents 

Designate  an  area  for  cleaning  activities 

Contain  and  recycle  washwaters. 

Ensure  that  washwaters  drain  well. 

Inspect  cleaning  area  regularly. 

Train  employees  on  proper  washing  procedures 

Maintein  good  integrity  of  aH  storage  containers.' 

nstall  safeguards  (such  as  dHong  or  bermmg)  against  accxJental  retea»»  «i  *«  .^ 

ln»2«  piping  systems  (pipes,  pumps,  flanges,  couplings,  hoses,  and  valJ^'  faaures  or 

Train  employees  on  proper  fiHing  and  transfer  procedures 
Minmnze  salt  {«)plicatk>a  H-^i^uufwi. 

Use  uncontaminated  dirt  or  ash.  if  use  is  necessary 

Tram  emptoyees  on  proper  salt.  drt.  sand,  or  ash  applicatkm 
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Table  P-10.— Common  Storm  Water  Best  Management  Practices  for  Activities  at  Vehicle  and  Equipment 

Maintenance— Continued 


Activity 


Improper  connections  to  storm  sewer 


BMPs 


Plug  ail  floor  drains  connected  to  sanitary  or  storm  sewer  or  if  connection  is  unknown.  Alter- 
natively, install  a  sump  that  is  pumped  regularly. 

Perform  smoke  or  dye  testing  to  determine  if  interconnectior«  exist  between  sanitary  water 
system  and  storm  sewer  system. 

Update  facility  schematics  to  accurately  reflect  ail  plumbing  connections. 

Install  a  safeguard  against  vehicle  washwaters  entenng  ttie  storm  sewer  unless  permitted. 

Maintain  and  inspect  the  Integrity  of  all  underground  storage  tanks;  replace  wt»n  necessary. 

Train  emptoyees  on  proper  disposal  practices  for  all  materials. 


Sources:  NPDES  Storm  Water  Group  Applications— Part  1.  Received  by  EPA  March  18,  1991,  through  December  31,  1992. 

EPA,  Office  of  Research  and  Development.  October  1991.  "GukJes  to  Pollution  Prevention— The  Automotive  Refinjshina  Industry  "  EPA/625/7- 
91/016. 

EPA.  Office  of  Research  and  Development.  October  1991.  "Guides  to  Pollution  Prevention— The  Automotive  Repair  Industry."  EPA/625/7-91/ 
013. 

EPA,  Office  of  Research  and  Devetopment  May  1992.  "Facility  Pollution  Prevention  Guide."  EPA/60(yR-92/088. 

EPA,  Office  of  Water.  September  1992.  "Storm  Water  Management  for  Industnal  Activities— Developing  Pollution  Prevention  P'ans  and  Best 
Management  Practices."  EPA  832-R-92-006.  ' 

U.S.  Postal  Service.  May  1992.  "NPDES/Stomi  Water  Guide."  AS-554. 


4.  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

EPA  recognizes  that  other  programs 
address  the  operation  of  vehicle  and 
equipment  maintenance  and  equipment 
cleaning  operations.  In  particular,  as 
described  below,  the  Resource 
(Conservation  and  Recovery  Act  (RCRA) 
and  the  Underground  Storage  Tank 
(UST)  programs  require  careful 
management  of  materials  used  onsite 
which  decreases  the  probability  that 
storm  water  from  such  areas  will  be 
contaminated  by  these  materials. 

Under  the  ROIA  program,  on 
September  10, 1992,  EPA  promulgated 
standards  in  40  CFR  Part  279  for  the 
management  of  used  oils  that  are 
recycled  (57  FR  41566).  These  standards 
include  requirements  for  used  oil 
generators,  transporters,  processors/re- 
refiners,  and  burners.  The  standards  for 
used  oil  generators  apply  to  all 
generators,  regardless  of  the  amount  of 
used  oil  they  generate.  Do-it-yourself 
(DIY)  generators  which  generate  used  oil 
from  the  maintenance  of  their  personal 
vehicles,  however,  are  not  subject  to  the 
management  standards  (Section 
279.20(a)(1)). 

The  requirements  for  used  oil 
generators  were  designed  to  impose  a 
minimal  burden  on  generators  while 
protecting  human  health  and  the 
environment  from  the  risks  associated 
with  managing  used  oil.  Under  Subpart 
C  of  40  CFR  Part  279,  used  oil 
generators  must  not  store  used  oil  in 
units  other  than  tanks,  containers,  or 
units  subject  to  regulation  under  Part 
264  or  265  of  40  CFR  (Section 
279.22(a)).  In  other  words,  generators 
may  store  used  oil  in  tanks  or  containers 
that  are  not  subject  to  Subpart  J 
(Hazardous  Waste  Tanks)  or  Subpart  I 
(Containers)  of  Parts  264/265,  as  long  as 


such  tanks  or  containers  are  maintained 
in  compliance  with  the  used  oil 
management  standards.  This  does  not 
preclude  generators  from  storing  used 
oil  in  Subpart )  tanks  or  Subpart  I 
containers  or  other  units,  such  as 
surface  impoundments  (Subpart  K),  that 
are  subject  to  regulation  under  Part  264 
or  265. 

Storage  units  at  generator  facilities 
must  be  maintained  in  good  condition 
and  labeled  with  the  words  "used  oil." 
Upon  detection  of  a  release  of  used  oil 
to  the  environment,  a  generator  must 
take  steps  to  stop  the  release,  contain 
the  released  used  oil,  and  properly 
manage  the  released  used  oil  and  other 
materials  (Sections  279.22(b)  to  (d)). 
Generators  storing  used  oil  in 
underground  storage  tanks  are  subject  to 
the  UST  resulations  in  40  CFR  Part  280. 

If  used  oil  generators  ship  used  oil 
offsite  for  recycling,  they  must  use  a 
transporter  who  has  notified  EPA  and 
obtained  an  EPA  identification  number 
(Section  279.24). 

The  technical  standards  for  USTs  at 
40  CFR  Part  280  require  that  new  UST 
systems  (defined  as  systems  for  which 
installation  commenced  after  December 
12, 1988)  use  overfill  prevention 
equipment  that  will:  (1)  Automatically 
shut  off  flow  into  the  tank  when  the 
tank  is  no  more  than  95  percent  full;  or 
(2)  alert  the  transfer  operator  when  the 
tank  is  no  more  than  90  percent  full  by 
restricting  the  flow  into  the  tank  or 
triggering  a  high  level  alarm.  The 
preceding  requirements  do  not  apply  to 
systems  that  are  filled  by  transfers  of  no 
more  than  25  gallons  at  one  time. 
Existing  UST  systems  (defined  as 
systems  for  which  installation  has 
commenced  on  or  before  December  12, 
1988)  are  required  to  have  installed  the 
described  overfill  prevention  equipment 
by  December  12, 1998. 


5.  Special  Conditions 

The  permit  conditions  that  apply  to 
ground  transportation  facilities  build 
upon  the  requirements  set  forth  in  the 
baseline  general  permit  for  storm  water 
discharges  from  industrial  activities 
finalized  on  September  9, 1992  (57  FR 
41236).  The  discussion  that  follows, 
therefore,  only  addresses  conditions  that 
differ  from  those  required  in  the 
baseline  permit. 

Due  to  concern  that  many  non-storm 
water  discharges  may  be  present  at 
vehicle  and  equipment  cleaning  and 
maintenance  facilities,  EPA  is  requiring 
that  all  facilities  provide  proof  that 
these  discharges  are  not  commingled 
and  are  appropriately  controlled  so  as  to 
protect  all  receiving  waters. 

Today's  proposed  permit  clarifies  in 
Part  in.A.  (Prohibition  of  Non-storm 
Water  Discharges)  that  non-storm  water 
discharges,  including  vehicle  and 
equipment -washwaters,  are  not 
authorized  by  this  permit.  The  operators 
of  such  non-storm  water  discharges 
must  obtain  coverage  under  a  separate 
NPDES  permit  if  discharged  to  waters  of 
the  U.S.  or  through  a  municipal  separate 
storm  sewer  system  or  comply  with 
applicable  industrial  pretreatment 
requirements  if  discharged  to  a 
municipal  sanitary  sewer  system.  In  a 
related  requirement  under  the  storm 
water  pollution  prevention  plan 
requirements,  the  permittee  is  required 
to  attach  a  copy  of  the  NPDES  permit 
issued  for  vehicle  washwaters  or,  if  an 
NPDES  permit  has  not  yet  been  issued, 
a  copy  of  pending  application  to  the 
plan.  For  facilities  that  discharge 
vehicle  and  equipment  washwaters  to 
the  sanitary  sewer  system,  the  operator 
of  the  sanitary  system  and  associated 
treatment  plant  must  be  notified.  A  copy 
of  the  notification  letter  must  be 
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attached  to  the  plan.  If  an  industrial 
user  permit  is  issued  under  a 
pretreatment  program,  a  copy  of  that 
permit  must  be  attached  in  the  plan  as 
does  any  other  permit  to  which  the 
facility  is  subject.  Some  facilities  may 
use  other  methods  of  disposal,  such  as 
collecting  and  hauling  the  wash  water 
offsite.  In  these  cases,  the  facility  must 
document  how  the  wash  water  is 
disposed  and  attach  all  pertinent 
documentation  of  that  disposal  practice 
to  the  plan. 

6.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Description  of  potential  pollutant 
sources.  Under  the  description  of 
potential  pollutant  sources  in  the  storm 
water  pollution  prevention  plan 
requirements,  permittees  are  required  to 
include  storage  areas  for  vehicles  and 
equipment  awaiting  maintenance  on 
their  facility  site  map.  EPA  believes  that 
this  is  appropriate  since  this  area  may 
potentially  be  a  significant  source  of 
pollutants  to  storm  water. 

b.  Measures  and  controls.  Under  the 
description  of  measures  and  controls  in 
the  storm  water  pollution  prevention 
plan  requirements,  this  section  proposes 
that  all  areas  that  may  contribute 
pollutants  to  storm  waters  discharges 
shall  be  maintained  in  a  clean,  orderly 
manner.  This  section  also  proposes  that 
the  following  areas  must  be  specifically 
addressed: 

(1)  Vehicle  and  equipment  storage 
areas.  The  storage  of  vehicles  and 
equipment  awaiting  maintenance  must 
be  confined  to  designated  areas 
(delineated  on  the  site  map).  The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  these  areas.  The 
facility  shall  consider  the  use  of  drip 
pans  under  vehicles  and  equipment, 
indoor  storage  of  the  vehicles  and 
equipment,  installation  of  berming  and 
diking  of  this  area,  use  of  absorbents, 
roofing  or  covering  storage  areas, 
cleaning  pavement  surface  to  remove  oil 
and  grease,  or  other  equivalent  methods. 

(2)  Fueling  areas.  The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  fueling  areas.  The 
facility  shall  consider  covering  the 
fueling  area,  using  spill  and  overflow 
protection  and  cleanup  equipment, 
minimizing  nmon  of  storm  water  to  the 
fueling  area,  using  dry  cleanup 
methods,  collecting  the  storm  water 
runoff  and  providing  treatment  or 
recycling,  or  other  equivalent  measures. 

(3)  Material  storage  areas.  Storage 
units  of  all  materials  (e.g..  used  oil.  used 
oil  filters,  spent  solvents,  paint  wastes, 
radiator  fluids,  transmission  fluids. 


hydraulic  fluids)  must  be  maintained  in 
good  condition,  so  as  to  prevent 
contamination  of  storm  water,  and 
plainly  labeled  (e.g.,  "used  oil,"  "spent 
solvents,"  etc.).  The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runo^ 
from  such  storage  areas.  The  facility 
shall  consider  indoor  storage  of  the 
materials,  installation  of  berming  and 
diking  of  the  area  or  other  equivalent 
methods. 

(4)  Vehicle  and  equipment  cleaning 
areas.  The  plan  must  describe  measures 
that  prevent  or  minimize  contamination 
of  the  storm  water  runoff  from  all  areas 
used  for  vehicle  and  equipment 
cleaning.  The  facility  shall  consider 
performing  all  cleaning  operations 
indoors,  covering  the  cleaning 
operation,  ensuring  that  all  washwaters 
drain  to  the  intended  collection  system 
(i.e.,  not  the  storm  water  drainage 
system  unless  NPDES  permitted), 
collecling  the  storm  water  runoff  from 
the  cleaning  area  and  providing 
treatment  or  recycling,  or  other 
equivalent  measures.  The  discharge  of 
vehicle  and  equipment  wash  waters, 
including  tank  cleaning  operations,  are 
not  authorized  by  this  section  and  must 
be  covered  under  a  sepwrate  NPDES 
permit  or  discharged  to  a  sanitary  sewer 
in  accordance  with  applicable  industrial 
pretreatment  requirements. 

(5)  Vehicle  and  equipment 
maintenance  areas.  The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  all  areas  used  for 
vehicle  and  equipment  maintenance. 
The  facility  shall  consider  performing 
all  maintenance  activities  indoors,  using 
drip  pans,  maintaining  an  organized 
inventory  of  materials  used  in  the  shop, 
draining  all  parts  of  fluids  prior  to 
disposal,  prohibiting  the  practice  of 
hosing  down  the  shop  floor  where  the 
practice  would  result  in  the  exposure  of 
pollutants  to  storm  water,  using  dry 
cleanup  methods,  collecting  the  storm 
water  runoff  from  the  maintenance  area 
and  providing  treatment  or  recycling,  or 
other  equivalent  measures. 

(6)  Uicomotive  sanding  (loading  sand 
for  traction)  areas.  The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  areas  used  for 
locomotive  sanding  (including 
locomotive  sanding).  The  facibty  shall 
consider  covering  sanding  areas, 
minimizing  storm  water  runon/runoff, 
appropriate  sediment  removal  practices 
to  minimize  the  offsite  transport  of 
sanding  material  by  storm  water,  or 
other  equivalent  measures. 

As  documented  earlier,  these  six  areas 
are  the  common  sources  of  pollutants  in 


storm  water  from  vehicle  and 
equipment  cleaning  and  maintenance 
activities.  Based  upon  the  information 
provided  in  part  1  of  the  group 
application  process,  the  suggested 
management  measures  are  commonly 
used  at  ground  transportation  facilities. 
EPA  believes  that  the  incorporation  of 
management  practices  such  as  those 
suggested,  in  conjunction  with  the 
baseline  requirements,  will  substantially 
reduce  the  potential  that  these  activities 
and  areas  will  significantly  contribute  to 
the  pollution  of  storm  water  discharges. 
In  addition,  EPA  believes  that  these 
requirements  continue  to  provide  the 
necessary  flexibility  to  address  the 
variable  risk  for  pollutants  in  storm 
water  discharges  associated  with 
different  facilities.  Further,  many 
facilities  will  find  that  management 
measures  that  they  have  already 
incorporated  into  the  facility's 
operation,  such  as  the  installation  of 
overfill  protection  equipment  and 
labelling  and  maintenance  of  used  oil 
storage  units,  that  are  already  required 
under  existing  EPA  programs  will  meet 
the  requirements  of  this  section. 

Under  the  inspection  requirements  of 
the  storm  water  pollution  prevention 
plan  elements,  this  section  proposes 
that  in  addition  to  the  comprehensive 
site  evaluation  required  under  Part  XI  of 
today's  proposal,  qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility,  at  a  minimum,  on  a  monthly 
basis.  The  following  areas  shall  be 
included  in  all  inspections:  storage 
areas  for  vehicles  and  equipment 
awaiting  maintenance,  Kieling  areas, 
vehicle  and  equipment  maintenance 
areas  (both  indoors  and  outdoors), 
material  storage  areas,  vehicle  and 
equipment  cleaning  areas,  and  loading 
and  unloading  areas.  A  set  of  tracking  or 
follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  all  inspections  snail  be 
maintained. 

The  purpose  of  the  inspections  is  to 
check  on  the  implementation  of  the 
storm  water  pollution  prevention  plan. 
The  inspections  allow  facility  personnel 
to  monitor  the  success  or  failure  of 
elements  of  the  plan  on  a  regular  basis. 
The  use  of  an  inspection  checklist  is 
recommended.  The  checklist  will 
ensure  that  all  required  areas  are 
inspected,  as  well  as  help  to  meet  the 
recordkeeping  reauirements. 

Under  toe  employee  training 
component  of  the  storm  water  pollution 
prevention  plan  requirements,  the 
permittee  is  required  to  identify 
semiannual  (twice  per  year)  dates  for 
such  training.  Employee  training  must, 
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at  a  minimum,  address  the  following 
areas  when  applicable  to  a  facility:  Used 
oil  management;  spent  solvent 
management;  spill  prevention  and 
contjrol;  fueling  procedures;  general 
good  housekeeping  practices;  proper 
painting  procedures;  and  used  battery 
management.  Unlike  some  industrial 
operations,  the  industrial  activities 
associated  with  vehicle  and  equipment 
maintenance  that  may  affect  storm  water 
quality  require  the  cooperation  of  all 
employees,  not  just  one  or  two  people. 
EPA,  therefore,  is  proposing  to  require 
that  employee  training  take  place  at 
least  twice  a  year  to  serve  as: 

(1)  Training  for  new  employees; 

(2)  A  refresher  course  for  existing 
employees;  and 

(3)  Training  for  all  employees  on  any 
storm  water  pollution  prevention 
techniques  recently  incorporated  into 
the  plan. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44(i)(2)  established  on  April  2, 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  facilities  in  this 
section  of  today's  proposed  permit. 
Based  on  a  consideration  of  the  BMPs 
typically  used  at  these  facilities,  and 
generally  low  pollutant  values  from  the 
application  data,  EPA  believes  that  the 
pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  storm  water 
contamination  is  minimized.  Because 
permittees  are  not  required  to  conduct 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 
implementing  the  pollution  prevention 
plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required  at  ground  transportation 
facilities.  The  inspection  must  be  of  a 
grab  sample  collected  from  each  storm 
water  outfall.  The  examination  of  storm 
water  grab  samples  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 


insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
thepollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
staff's  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
docimient  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
believe  that  chemical  monitoring  is 


necessary  for  facilities  in  this  section  of 
today's  proposed  permit.  EPA  believes 
that  between  quarterly  visual 
insp>ections  and  site  compliance 
evaluations  potential  sources  of 
contaminants  can  be  recognized, 
addressed,  and  then  controlled  with 
BMPs.  In  determining  the  monitoring 
requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 
significant  materials  exposed  at  these 
sites,  and  performed  a  review  of  data 
provided  in  Part  2  group  applications. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.P.5.  of  today's  permit. 

a.  Annual  monitoring  requirements. 
During  the  period  beginning  on  the 
effective  date  and  lasting  tli^ough  the 
expiration  date  of  this  permit, 
permittees  must  monitor  those  storm 
water  discharges  identified  below  at 
least  annually  (1  time  per  year)  except 
as  provided  in  VI.E.7.  (Sampling 
Waiver)  and  VI.E.6.  (Representative 
Discharge).  In  addition  to  the 
parameters  listed  below,  the  permittee 
shall  provide  the  date  and  duration  (in 
hours)  of  the  storm  event(s)  sampled; 
rainfall  measurements  or  estimates  (in 
inches)  of  the  storm  event  which 
generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 

Table  P-11— Required  Monitoring 
Parameters  for  Storm  Water 
Discharges 


Parameter 

Unit 

Fre- 

Sample 

quency 

type- 

Total  Flow 

Gal- 

My eat 

Esti- 

lons. 

mate. 

Oil  and  Grease 

mg/L  .. 

1/year 

Grab. 

Total  Sus- 

mg/L .. 

1/year 

Grab. 

pended  Sol- 

ids (TSS). 

Chemical  Oxy- 

mg/L .. 

1/year 

Grab. 

gen  Demand 

(COD). 

Surfactants 

mQlL  .. 

1/year 

Grab. 

(MBAS)". 

pH 

Stand- 

1/year 

Grab 

ard. 

■  The  grab  sample  shall  be  collected  In  the 
first  30  minutes  of  ttie  discharge  or  as  soon 
ttiereafter  as  practical,  txjt  rx>t  to  exceed  60 
minutes. 

'•Required  only  for  storm  water  discharges 
from  vehicte  or  equipment  cleaning  areas. 

b.  Quarterly  visual  examination  of 
storm  water  quality— (J)  Facilities  shall 
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perform  and  document  a  visual 
examination  of  stoim  water  quality  of 
each  storm  water  discharge  associated 
with  industrial  activity  from  vehicle  and 
equipment  maintenance  activities  and 
equipment  cleaning  operations.  If  the 
storm  water  from  such  operations  flows 
such  that  there  are  numerous  small 
points  of  discharge,  one  examination 
may  be  conducted  as  representative  of 
the  adjacent  flows.  The  examination 
must  be  made  at  least  once  in  each 
designated  period  (described  in  Part  (2) 
below)  during  daylight  hours  unless 
there  is  insufficient  rainfall  or  snow 
melt  to  produce  a  runoff  event. 

(2)  Examinations  shall  be  conducted 
at  least  once  in  each  of  the  following 
periods  for  the  purposes  of  inspecting 
storm  water  quality  associated  with 
storm  water  nmoff  and  snow  melt: 
December  to  February  (storm  water 
runoff  or  snow  melt);  March  to  May 
(storm  water  runofl);  Jime  to  August 
(storm  water  runofi);  September  to 
November  (storm  water  runoff  or  snow 
melt). 

(3)  Examinations  shall  be  conducted 
within  the  first  30  minutes  (or  as  soon 
thereafter  as  practical,  but  not  to  exceed 
60  minutes)  of  when  the  runoff  begins 
discharging.  The  examinations  shall 
include  any  observations  of  color,  odor, 
turbidity,  floating  solids,  foam,  oil 
sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  No  analytical 
tests  are  required  to  be  performed  on 
these  samples.  Examinations  shall  be 
conducted  so  as  to  provide  a  reasonable 
representation  of  the  nature  of  a  typical 
storm  water  discharge  at  that  site  during 
that  time  of  year. 

(4)  Information  from  the  examination 
must  be  maintained  onsite  and  must 
include:  The  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  Based  on  information 
collected  in  the  visual  inspection  the 
description  of  potential  pollutant 
sources  identified  in  the  plan  in 
accordance  with  Part  XI.P.3.b.(2) 
(Description  of  Potential  Pollutant 
Sources)  of  this  permit  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
with  paragraph  XI.P.3.b.{3)  (Measures 
and  Controls)  of  this  permit  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  examination  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  evaluation. 
Records  shall  be  kept  for  the  entire 
permit  term  of  such  changes  to  the  plan. 


0.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Water 
Transportation  Facihties  That  Have 
Vehicle  Maintenance  Shops  and/or 
Equipment  Cleaning  Operations 

1.  Discharges  Covered  Under  This 
Section 

Special  conditions  have  been 
developed  for  water  transportation 
facilities  that  have  vehicle  and 
equipment  maintenance  shops  (vehicle 
and  equipment  rehabilitation, 
mechanical  repairs,  painting,  fueling, 
and  lubrication)  and  equipment 
clesming  operations.  Vehicle  and 
equipment  maintenance  is  a  broad  term 
used  to  include  the  following  activities: 
vessel  and  equipment  fluid  dianges, 
mechanical  repairs,  parts  cleaning, 
sanding,  blasting,  welding,  refinishing. 
painting,  fueling,  and  storage  of  the 
related  materials  and  waste  materials, 
such  as  oil,  fuel,  batteries,  or  oil  filters. 
Equipment  cleaning  operations  include 
areas  where  vessel  and  vehicle  exterior 
washdown  takes  place.  The  conditions 
proposed  in  this  section  apply  to  storm 
water  discharges  from  vehicle  and 
equipment  maintenance  shops  or 
cleaning  operations  located  at  water 
transportation  facilities  covered  under 
the  storm  water  application  regulations 
(40  CFR  122.26)  and  applying  for 
coverage  under  today's  proposed 
permit. 

The  storm  water  application 
regulations  define  storm  water 
discharges  associated  with  industrial 
activity  at  40  CFR  122.26(b)(14). 
Category  (viii)  of  this  definition      * 
includes  transportation  facihties 
classified  as  Standard  Industrial 
Classification  (SIC)  codes  40, 41, 42 
(except  4221-25),  43.  44. 45,  and  5171 
that  have  vehicle  and  equipment 
maintenance  shops,  equipment  cleaning 
operations,  or  airport  deicing 
operations.  The  category  furSier  states 
that  only  those  portions  of  the  facility 
that  are  either  involved  in  vehicle  and 
equipment  maintenance  (including 
vehicle  and  equipment  rehabilitation, 
mechanical  repairs,  painting,  fuehng, 
and  lubrication),  equipment  cleaning 
operations,  or  airport  deicing  operations 
are  associated  with  industrial  activity. 
The  conditions  proposed  in  this  section 
only  apply  to  the  water  transportation 
facilities. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  8ection(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 


other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facihty  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
moniionng  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  {>oflution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  bom  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

The  facilities  that  would  potentially 
be  covered  by  this  section  of  today's 
proposed  permit  may  be  assigned  SIC 
code  44. 

SIC  code  44  includes  facilities 
primarily  engaged  in  furnishing  water 
transportation  services.  The  following 
types  of  facilities  are  examples  of  those 
covered  under  SIC  code  44: 

•  Deep  Sea  Foreign  Transportation  of 
Freight  (SIC  4412) 

•  Deep  Sea  Domestic  Transportation 
ofFreight  (SIC  4424) 

•  Freight  Transportation  on  the  Great 
Lakes— St.  Lawrence  Seaway  (SIC  4432) 

•  Water  Transportation  of  Freight. 
Not  Elsewhere  Classified  (SIC  4449). 
Including: 

— Canal  barge  operations 

— Canal  freight  transportation 

— Intracoastal  freight  transportation 

—Lake  freight  transportation,  except  on 

the  Great  Lakes 
—Log  rafting  and  towing 
—River  freight  transportation,  except  on 

the  St.  Lawrence  Seaway 
— Transportation  of  freight  on  bays  and 

soimds  of  the  oceans 

•  Deep  Sea  Transportation  of 
Passengers,  Except  by  Ferry  (SIC  4481) 

•  Ferries  (SIC  4482).  Including: 
—Car  lighters  (ferries) 

— Railroad  ferries 

•  Water  Transportation  of  Passengers, 
Not  Elsewhere  Classified  (SIC  4489). 
Including: 

— Airboats  (swamp  buggy  rides) 
— Excursion  boat  operations 
—Passenger  water  transportation  on 

rivers  and  canals 
— Sightseeing  boats 
—Water  Taxis 

•  Marine  Cargo  Handling  (SIC  4491). 
Including: 

— JDocks.  including  buildings  and 
facilities 
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— Loading  vessels 

— Marine  cargo  handling 

— Piers,  including  buildings  and 

facilities 
— Ship  hold  cleaning 
— Stevedoring 
— Unloading  vessels 
— ^Waterfront  terminal  operation 

•  Towing  and  Tugboat  Services  (SIC 
4492).  Including: 

— Docking  of  ocean  vessels 

— Shifting  of  floating  equipment  within 

harbors 
— ^Towing  services,  marine 
— ^Tugboat  service 
— l|ndocking  of  ocean  vessels 


•  Marinas  (SIC  4493).  121  Including: 
— Boat  yards,  storage  and  incidental 

repair 
— Yacht  basins 

•  Water  Transportation  Services,  Not 
Elsewhere  Classified  (SIC  4499). 
Including: 

— Boat  cleaning 

— Boat  hiring,  except  pleasure 

— Boat  livery,  except  pleasure 

— Boat  rental,  commercial 

— Canal  operation 

— Cargo  salvaging,  from  distressed 

vessels 
— Chartering  of  commercial  boats 
— Dismantling  ships 
— Lighterage 
— Marine  railways  for  drydocks 


— Marine  salvaging 
— ^Marine  surveyors,  except  cargo 
— ^Marine  wrecking,  ships  for  scrap 
— Piloting  vessels  in  and  out  of  harbors 
— Ship  cleaning,  except  hold  cleaning 
— Ship  registers:  survey  and 

classification  of  ships  and  marine 

equipment  - 
— Steamship  leasing. 

2.  Pollutants  Found  in  Storm  Water 
Discharges 

Table  Q-1  lists  potential  pollutant 
source  activities  that  commonly  take 
place  at  water  transportation  vehicle 
maintenance  and  equipment  cleaning 
operations. 


Table  Q-1.— Industrial  Activities,  Pollutant  Sources,  and  Pollutants 


Activity 


Pressure  Washing 

Surface    Preparation    Paint 

Removal  Sanding. 
Painting 

Engine     MaintenarKe     and 
Repairs. 

Material  Handling:  Transfer 
Storage  Disposal. 


Shiptx>ard    Processes  im- 

property     discharged  to 

storm  sewer  or  into  re- 
ceiving water. 


Pollutant  source 


Wash  water  

Sanding;  mechanical  grinding;  abrasive  t)lasting;  paint 

stripping. 

Paint  and  paint  thinner  spills;  spray  painting;  paint  strip- 
ping; sanding;  paint  cleanup. 

Parts  cleaning;  waste  disposal  of  greasy  rags,  used 
fluids,  and  batteries;  use  of  cleaners  &  degreasers; 
fluid  spills;  fluid  replacement. 

Fueling;  spills;  leaks;  and  hosing  area 

Liquid  Storage  In  Above  Ground  Storage:  spills  and 
overfills;  external  corrosion;  failure  of  piping  systems. 

Waste  Material  Storage  and  Disposal:  paint  solids;  sol- 
vents; trash;  spent  abrasives,  petroleum  products. 

Process  &  cooling  water;  sanitary  waste;  bilge  &  ballast 
water. 


Pollutant 


Paint  solids,  heavy  metals,  suspended  solids. 

Spent  atxasives,  paint  solids,  heavy  metals,  solvents, 

dust. 
Paint  solids,  spent  solvents,  heavy  metals,  dust. 

Sperrt  solvents,  oil,  heavy  metals.  ethyler>e  glycol,  acid/ 
alkaline  wastes,  detergents. 

Fuel,  oil.  heavy  metals. 

Fuel,  oil,  heavy  metals,  matenal  t)eing  stored. 

Paint  solids,  heavy  metals,  spent  solvents,  oil. 

Biochemical   oxygen   demand   (BOD),   bacteria,    sus- 
pended solids,  oil,  fuel.    , 


Sources:  EPA,  Office  of  Water  and  Hazardous  Materials.  December  1979.  "Draft  Devetopment  Document  for  Proposed  Effluent  Limitatons 
Guidelines  and  Standards  for  ttie  ShipbuiWing  and  Repair  Industry."  EPA/440/1 -79/076-b. 

University  of  South  Alabama,  College  of  Engineenng.  September  1992.  "Best  Management  Practices  for  the  Shipbuilding  and  Repair  Industry 
and  for  Bndge  Maintenance  Activities."  College  of  Engineering  Report  No.  92-2. 

NPDES  Storm  Water  Group  Applications— Part  1.  Received  by  EPA  March  18.  1991,  through  December  31,  1992. 

EPA,  Office  of  Research  and  Development.  October  1991.  "Guides  to  Pollution  Prevention— The  Automotive  Refinishinq  Industry  "  EPA,'625/7- 
91/016. 

EPA.  Office  of  Research  and  Development.  October  1991.  "Guides  to  Pollution  Preventiorv— The  Automotive  Repair  Industry."  EPA/'625/7-91/ 

EPA.  Office  of  Research  and  Development.  May  1992.  "Facility  Pollution  Prevention  Guide."  EPA/60C/R-92/088. 

EPA.  Office  of  Water.  September  1992.  "Storm  Water  Management  for  Industrial  Activities— Developing  Pollution  Prevention  Plans  and  Best 
Management  Practices."  EPA  832-R-92-006. 
U.S.  Postal  Service.  May  1992.  "NPDES/Storm  Water  Guide."  AS-654. 

Table  Q-2  presents  summary  statistics  on  facilities  primarily  engaged  in  water  transportation  activities  having  vehicle 
maintenance  and/or  equipment  cleaning  operations. 


I"  "Guidelines  for  the  Determination  of 
Regulatory  Status  of  Marinas  and  Related 
Operations."  Facilities  that  are  "primarily  engaged" 
in  operating  marinas  are  best  classified  as  SIC 
4493— marinas.  These  facilities  rent  boat  skips, 
store  boats  and  generally  perform  a  range  of  other 
marine  services  including  boat  cleaning  and 
incidental  boat  repair.  They  frequently  sell  food, 
fuel,  fishing  supplies  and  may  sell  boats.  For 
faci  ities  classified  as  4493  that  are  involved  in 


vehicle  (vessel]  maintenance  activities  (including 
vehicle  rehabilitation,  mechanical  repairs,  painting, 
fueling,  and  lubrication)  or  equipment  cleaning 
operations,  those  portions  of  the  facility  that  are 
involved  in  such  vehicle  maintenance  activities  are 
considered  to  be  associated  with  industrial  activity 
and  are  covered  under  the  storm  water  regulations. 
Facilities  classified  as  4493  that  are  not  involved 
in  equipment  cleaning  or  vessel  maintenance 


activities  (including  vehicle  rehabilitation, 
mechanical  repairs,  painting,  and  lubrication)  are 
not  intended  to  be  covered  under  40  CFR  Section 
122.26(b)(14)(viii)  of  the  storm  water  permit 
application  regulations.  The  retail  sale  of  fuel  alone 
at  marinas,  without  any  other  vessel  maintenance 
or  equipment  cleaning  operations,  is  not  considered 
to  be  grounds  for  coverage  under  the  storm  water 
regulations. 
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Table  Q-2.— Statistics  for  Conventional  Pollutants  and  Storm  Water* 
[In  mg/L  unless  otherwise  indicated] 


Pollutant 


Sample  type 


BODj 

COD 

Nitrate  +  Nitrite  Nitrogen 
Totai  Kjeldahl  Nitrogen  . 

Oil  &  Grease 

pH  (s.u) 

Total  Phosphorus 

Total  Suspended  Solids 

Aluminum 

Iron 

Lead 

Zinc 


Numt>er  of  sam- 
ples 


Grab       Comp 


15 
15 

15 

15 

15 

15 

15 

15 

4 

4 

4 

4 


14 

14 

14 

14 

N/A 

N/A 

14 

14 

3 

3 

3 

3 


Mean 


Grab 


8.6 

130.9 

4.23 

2.64 

11.9 

N/A 
0.27 
634 

3.1 
26.7 

0.2 

0.7 


Comp 


6.0 

75.8 

0.66 

9.41 

N/A 

N/A 

0.15 

224 

2.2 

5.0 

0.1 

0.4 


Minimum 


Grab 


0.0 

0.0 

0.00 

0.00 

0.0 

4.1 

0.00 

3 

0.2 

0.2 

0.0 

0.1 


Comp 


0.0 

10.0 

0.00 

0.00 

N/A 

N/A 

0.00 

5 

0.2 

0.4 

0.0 

0.2 


Maximum 


Grab 


39.0 

500.0 

54.00 

16.00 

96.0 

8.8 

1.20 

4330 

6.3 

94.0 

0.7 

2.2 


■  Mean,  Maximum,  Minimum,  Median,  and  Percentiles  include  all  detects  and  nondetects 

"  Composite  samples. 

Note;  There  is  no  information  for  95th  percentile  columns. 


Comp 


11.0 
203.0 

1.61 

118.00 

N/A 

N/A 

0.32 
944 
5.4 
8.9 
0.1 
0.9 


Median 


Grab 


7.0 

93.0 

0.60 

1.60 

2.0 

N/A 

0.10 

135 

3.0 

6.3 

0.1 

0.2 


Comp 


6.0 

50.5 

0.65 

0.75 

N/A 

N/A 

0.17 

68 

1.0 

5.7 

0.1 

0.2 


99th  percentile 


Grab 


39.0 

500.0 

54.00 

16.00 

96.0 

N/A 

1.20 

4330 

6.3 

94.0 

0.7 

2.2 


Comp 


11.0 

203.0 

1.61 

118.00 

N/A 

N/A 

0.32 

944 

5.4 

8.9 

0.1 

0.9 


EPA  compared  the  data  with  the  EPA, 
Office  of  Water  Regulations  and 
Standards,  Criteria  and  Standards 
Division,  "Quality  Criteria  for  Water 
1986,"  otherwise  known  as  the  "Gold 
Book  Standards."  As  shown  in  Table 
Q-3,  EPA  found  the  following 
parameters  to  be  of  concern  for  Water 
Transportation  Facilities  which  have 
repair  and  maintenance  activities  and/or 
equipment  cleaning  activities:  oil  & 
grease,  chemical  oxygen  demand  (COD), 
total  suspended  solids  (TSS),  pH. 
aluminum,  iron,  and  zinc.  In  addition, 
part  2  data  contained  aluminum,  iron. 


and  zinc  concentrations  which  exceed 
toxic  levels.  The  acute  fresh  water 
criteria  and  part  2  mean  data  are 
presented  below  in  Table  Q-3. 

Table  0-3 


Potlutant 

Acute 
fresh 
water 

criteria 
(mgrt.) 

Part  2  data 
mean 
(mgA.) 

Aluminum  

Iron  

0.750 

1.0 

0.12 

3.12 
26  68 

Zinc 

0.6775 

3  Options  for  ControlUng  Pollutants 

The  measures  commonly 
implemented  to  reduce  pollutants  in 
storm  water  associated  with  water 
transportation  vehicle  maintenance  and/ 
or  equipment  cleaning  operations  are 
generally  simple  to  implement  and  are 
uncomplicated  practices.  Table  Q-4 
identifies  Best  Management  Practices 
(BMPs)  associated  with  different 
activities  that  routinely  take  place  at 
water  transportation  facilities  with 
vehicle  maintenance  and  equipment 
cleaning  operations. 


Table  Q-4.— Industrial  Activities  and  Potential  Best  Management  Practices 


Activity 


Pressure  washing 


Surface  preparation,   sanding,  and  paint  re- 
inoval. 


Painting 


BMPs 


Collect  discharge  water  and  remove  all  visible  solids  before  discharging  to  a  sewer  system,  or 
where  permitted,  to  a  drainage  system,  or  receiving  water. 

Perform  pressure  washing  only  in  designated  areas  where  wash  water  containment  can  be  ef- 
fectively achieved- 

Use  no  detergentslor  additives  in  the  pressure  wash  water. 

Direct  deck  drainage  to  a  collection  system  sump  for  settling  and/or  additional  treatment. 

Implement  diagonal  trenches  or  berms  and  sumps  to  contain  and  collect  wash  water  at  marine 
railways. 

Use  solid  dectdng.  gutters,  and  sumps  at  lift  platforms  to  contain  and  collect  wash  water  for 
possible  reuse. 

Enclose,  cover,  or  contain  blasting  and  sanding  activities  to  the  extent  practical  to  prevent 
abrasives,  dust  and  paint  chips  from  reaching  storm  sewers  or  receiving  water. 

Where  feasible,  cover  drains,  trenches,  and  drainage  channels  to  prevent  entry  of  blasting  de- 
bris to  the  system. 

Prohibit  uncontained  blasting  or  sanding  activities  performed  over  open  water. 

Prohibit  blasting  or  sanding  activities  performed  during  windy  conditions  which  render  contain- 
ment Ineffective. 

Inspect  and  clean  sediment  traps  to  ensure  the  Interception  and  retention  of  solids  prior  to  en- 
tering the  drainage  system. 

Sweep  accessible  areas  of  the  drydock  to  remove  debris  and  spent  sandblasting  material  prior 
to  flooding. 

Collect  spent  abrasives  routinely  and  store  under  a  cover  to  await  proper  disposal 

Enclose,  cover,  or  contain  painting  activities  to  the  maximum  extent  practical  to  prevent 
overspray  from  reaching  the  receiving  water. 

Prohibit  uncontained  spray  painting  activities  over  open  water. 

Prohibit  spray  painting  activities  during  windy  conditions  which  render  containnrient  ineffective. 

Mix  paints  and  solvents  in  designated  areas  away  from  drains,  ditches,  piers,  and  surface  wa- 
ters, preferably  indoors  or  under  cover. 
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Table  Q-4.— Industrial  Activities  and  Potential  Best  Management  Practices— Continued 


Activity 


Dryoock  maintenance 


Drydocking 


Nondrydock  containment 


Engine  maintenance  and  repars 


Maieriai  Handling:  Bulk  liquid  storage  and  con- 
lainmenL 


Material  Handling:  Containenzed  material  stor- 
age> 


MatertEri  Handling:  Designated  matenai  mixing 
areas. 


BMPs 


Have  absortjent  and  other  cleanup  items  readily  available  for  immediate  cleanup  of  spills. 

Altow  empty  paint  cans  to  dry  before  disposal. 

Keep  paint  and  paint  thinner  away  from  traffic  areas  to  avoid  spills. 

Recycie  paint  paint  thinner,  and  solvents. 

Train  employees  on  proper  painting  and  spraying  techniques,  and  use  effective  spray  equip- 
ment that  delivers  more  paint  to  the  target  and  less  overspray. 

Clean  and  maintain  drydock  on  a  regular  basis  to  minimize  the  potential  for  pollutants  in  the 
storm  water  runoff. 

Sweep  accessible  areas  of  the  drydock  to  remove  debris  and  spent  sandblasting  maienai  prior 
to  flooding 

If  hosing  must  be  used  as  a  removal  method,  collect  wash  water  to  remove  solids  and  poten- 
tial metals. 

Clean  the  remaining  areas  of  the  dock  after  a  vessel  has  been  removed  and  the  dock  raised. 

Remove  and  property  dispose  of  floatable  and  other  low-density  waste  (wood,  plastc,  insula- 
tions, etc.). 

Use  plastic  bamers  beneath  the  hull,  between  the  hull  and  drydock  walls  for  containment. 

Use  plastic  barriers  hung  from  the  flying  bridge  of  the  drydock,  from  the  bow  or  stem  of  the 
vessel,  or  from  temporary  structures  for  containment. 

Weight  the  bottom  edge  of  the  containment  tarpaulins  or  plastic  sheeting  dunng  a  light  breeze. 

Use  plywood  and/or  plastic  sheeting  to  cover  open  areas  between  decks  when  sandblasting 
(scuppers,  railings,  freeing  ports,  ladders,  and  doorways). 

Install  tie  rings  or  cleats,  cable  suspension  systems,  or  scaffolding  to  make  implementation 
containnr>ent  easier. 

Hang  tarpaulin  from  the  boat,  fixed,  or  floating  platforms  to  reduce  pollutants  transported  by 
wind. 

Pave  or  tarp  surfaces  under  marine  railways. 

Clean  railways  before  the  incoming  tide. 

Haul  vessels  beyond  the  high  tide  zone  before  woo<  commences  or  halt  work  during  high  tide. 

Place  plastic  sheeting  or  tarpaulin  underneath  boats  to  contain  and  collect  waste  and  spent 
matenjils  and  ciean  and  sweep  regulariy  to  remove  debris. 

Use  fixed  or  floating  platfomns  with  appropnate  plastic  or  tarpaulin  bamers  as  worn  surfaces 
and  for  containment  when  work  is  perfonned  on  a  vessel  in  the  water  to  prevent  blast  mate- 
rial or  paint  overspray  from  contacting  storm  water  or  the  receiving  water. 

Sweep,  rather  ttian  hose,  debris  present  on  the  dock 

Maintain  an  organized  inventory  of  matenais  used  in  the  maintenance  shop. 

Dispose  of  greasy  rag,  oil  filters,  air  filters,  battenes,  spent  coolant,  and  Oegreasers  property. 

Label  and  track  the  recycling  of  waste  matenai  (i.e.,  used  oti,  spent  solvents,  batteries). 

Dram  oil  filters  before  disposal  or  recycling. 

Store  cracked  battenes  in  a  nonleaking  secondary  container. 

Promptiy  ti^ansfer  used  fluids  to  Vne  proper  container  do  not  leave  full  dnp  pans  or  other  open 
containers  around  the  shop.  Empty  and  clean  drip  pans  and  containers. 

Do  not  pour  liquid  waste  down  floor  drains,  sinks,  or  outdoor  stonn  drain  inlets. 

Plug  floor  drains  that  are  connected  to  the  storm  or  sanitary  sewer;  if  necessary,  install  a 
sump  that  is  pumped  regulariy. 

Inspect  the  maintenance  area  regulariy  tor  pnsper  implementation  of  conti^ol  measures. 

Train  employees  on  proper  waste  conti^ol  and  disposal  procedures. 

Store  permanent  tanks  in  a  paved  area  surrounded  by  a  dike  system  which  provides  sufficient 
containment  for  the  lawger  of  either  10  percent  of  the  volume  of  all  containers  or  1 10  percent 
of  the  volume  of  the  largest  tank. 

Maintain  good  integrity  of  all  storage  tanks. 

Inspect  storage  tanks  to  detect  potential  leaks  and  perfom  preventive  maintenance. 

Inspect  piping  systems  (pipes,  pumps,  flainges,  couplings,  hoses,  valves)  for  failures  or  leaks 

Train  employees  on  proper  filling  and  transfer  procedures. 

Store  containerized  materials  (fuels,  paints,  solvents,  etc.)  in  a  protected,  secure  location  and 
away  from  drains. 

Store  reactive,  ignitable,  or  flammable  liquids  in  compliance  with  ttie  local  fire  code. 

Identify  potentially  hazardous  materials,  their  characteristics,  and  use. 

Control  excessive  purchasing,  stisrage,  and  handling  of  potentially  hazardous  materials. 

Keep  records  to  identify  quantity,  receipt  date,  service  life,  users,  and  disposal  routes. 

Secure  and  carefijlly  monitor  hazardous  materials  to  prevent  theft,  vandalism,  and  misuse  of 
materials. 

Educate  personnel  for  proper  storage,  use,  cleanup,  and  disposal  of  materials. 

Provide  sufficient  containment  for  outdoor  storage  areas  for  the  larger  of  either  10  percent  of 
the  volume  of  all  containers  or  1 10  percent  of  the  volume  of  the  largest  tank. 

Use  temporary  containment  where  required  by  portable  drip  pans. 

Use  spill  ti'oughs  for  drums  with  taps 

Mix  paints  and  solvents  in  designated  areas  away  from  drains,  ditches,  piers,  and  surface  wa- 
ters. Locate  designated  areas  preferably  indoors  or  under  a  shed. 
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Table  Q-4.— Industrial  Activities  and  Potential  Best  Management  Practices— Continued 

Activity 


Shipboard  process  water  handling 


Shipboard  sanitary  waste  disposal 


Bilge  and  Ballast  water 


BMPs 


If  spills  occur, 

•  Stop  the  source  of  the  spill  immediately. 

•  Contain  the  liquid  until  cleanup  is  complete 

•  Deploy  oil  containment  booms  if  the  spill  may  reach  the  water. 

•  Cover  the  spill  with  absorbent  material. 

•  Keep  the  area  well  ventilated. 

•  Dispose  of  cleanup  materials  property. 

•  Do  not  use  emulsifier  or  dispersant. 

Keep  process  and  cooling  water  used  aboard  ships  separate  from  sanitary  wastes  to  minimize 
disposal  costs  for  the  sanitary  wastes. 

Keep  process  and  cooling  water  from  contact  with  spent  abrasives  and  paint  to  avoid  dis- 
charging these  pollutants. 

Inspect  connecting  hoses  for  leaks. 

Discharge  sanitary  wastes  from  the  ship  being  repaired  to  the  yard's  sanitary  system  or  dis- 
pose of  by  a  commercial  waste  disposal  company. 

Use  appropriate  material  transfer  procedures,  including  spill  prevention  and  containment  activi- 
ties. 

Collect  and  dispose  of  bilge  and  ballast  waters  which  contain  oils,  solvents,  detergents  or 
other  additves  to  a  licensed  waste  disposal  company. 
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4  Pollutant  Control  Measures  Required 
Through  Other  EPA  Programs 

EPA  recognizes  that  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Underground  Storage  Tank 
(UST)  programs  require  careful 
management  of  materials  used  at  Water 
Transportation  Facilities  and  Boat 
Building  &  Repairing  Facilities. 

Under  the  RCRA  program,  on 
September  10, 1992,  EPA  promulgated 
standards  in  40  CFR  Part  279  for  the 
management  of  used  oils  that  are 
recycled  (57  FR  41566).  These  standards 
include  requirements  for  used  oil 
generators,  transporters,  processors/re- 
refiners,  and  burners.  The  standards  for 
used  oil  generators  apply  to  all 
generators,  regardless  of  the  amount  of 
used  oil  they  generate.  Do-it-yourself 
(DIY)  generators  which  generate  used  oil 
from  the  maintenance  of  their  personal 
vehicles,  however,  are  not  subject  to  the 
management  standards  {Section 
279.20(a)(1)). 

The  requirements  for  used  oil 
generators  were  designed  to  impose  a 
minimal  burden  on  generators  while 
protecting  human  health  and  the 
environment  from  the  risks  associated 
with  managing  used  oil.  Under  Subpart 
C  of  40  CFR  Part  279,  used  oil 
generators  must  not  store  used  oil  in 
units  other  than  tanks,  container,  or 
units  subject  to  regulation  under  Part 
264  or  265  of  40  CFR  (Section 
279.22(a)).  In  other  words,  generators 
may  store  used  oil  in  tanks  or  containers 
that  are  not  subject  to  Subpart  J 
(Hazardous  Waste  Tanks)  or  Subpart  I 
(Containers)  of  Parts  264/265.  as  long  as 


such  tanks  or  containers  are  maintained 
in  compliance  with  the  used  oil 
management  standards.  This  does  not 
preclude  generators  from  storing  used 
oil  in  Subpart  J  tanks  or  Subpart  I 
containers  or  other  units,  such  as 
surface  impoundments  (Subpart  K),  that 
are  subject  to  regulation  under  Part  264 
or  265. 

Storage  units  at  generator  facilities 
must  be  maintained  in  good  condition 
and  labeled  with  the  words  "used  oil." 
Upon  detection  of  a  release  of  used  oil 
to  the  environment,  a  generator  must 
take  steps  to  stop  the  release,  contain 
the  released  used  oil,  and  properly 
manage  the  released  used  oil  and  other 
materials  (Section  279.22(b)  to  (d)). 
Generators  storing  used  oil  in 
undergroimd  storage  tanks  are  subject  to 
the  UST  regulations  (40  CFR  Part  280). 

If  used  oil  generators  ship  used  oil 
offsite  for  recycUng,  they  must  use  a 
transporter  who  has  notified  EPA  and 
obtained  an  EPA  identification  number 
(Section  279.24). 

The  technical  standards  for  USTs  at 
40  CFR  Part  280  require  that  new  UST 
systems  (defined  as  systems  for  which 
installation  commenced  after  December 
12,  1988)  use  overfill  prevention 
equipment  that  will:  (i)  Automatically 
shut  off  flow  into  the  tank  when  the 
tank  is  no  more  than  95  percent  full;  or 
(2)  alert  the  transfer  operator  when  the 
tank  is  no  more  than  90  percent  full  by 
restricting  the  flow  into  the  tank  or 
triggering  a  high  level  alarm.  The 
preceding  requirements  do  no  apply  to 
systems  that  are  filled  by  transfers  of  no 
more  than  25  gallons  at  one  time. 


Existing  UST  systems  (defined  as 
systems  for  which  installation  has 
commenced  on  or  before  December  12, 
1988)  are  required  to  have  installed  the 
described  overfill  prevention  equipment 
by  December  12, 1998. 

5.  Special  Conditions 

a.  Prohibition  of  non-storm  water 
discharges.  Prohibited  non-storm  water 
discharges  including  bilge  and  ballast 
water,  pressure  wash  water,  sanitary 
wastes,  and  cooling  water  originating 
from  vessels  are  not  authorized  by  this 
section.  The  operators  of  such 
discharges  must  obtain  coverage  under 
a  separate  NPDES  permit  if  discharged 
to  waters  of  the  U.S.  or  through  a 
municipal  separate  storm  sewer  system. 

This  section  does  not  authorize  the 
non-storm  water  discharge  of  pressure 
wash  water.  Pressure  washing  is  used  to 
remove  marine  growth  fi-om  vessels. 
EPA  has  found  that  unpermitted 
releases  of  pressure  wash  water  is  a 
habitual  problem  at  water  transportation 
facilities.  Marine  growths  and  paint 
debris  found  in  the  wash  water  can 
contain  significant  quantities  of  heavy 
metals,  and  this  water  cannot  be 
discharged. 

6.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

The  conditions  that  apply  to  water 
transportation  facilities  with  vehicle 
maintenance  and/or  equipment  cleaning 
operations  build  upon  the  requirements 
set  forth  in  the  baseline  general  permit 
for  storm  water  discharges  from 
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industrial  activities  which  was  finalized 
on  September  9, 1992  (57  PR  41236). 

Contents  of  the  plan—(l)  Description 
of  potential  pollutant  sources — Under 
the  description  of  potential  pollutant 
sources  in  the  stonn  water  pollution 
prevention  plan  requirements, 
permittees  are  required  to  include  the 
location(s)  on  their  facility  site  map 
where  engine  maintenance  and  repair 
work,  vessel  maintenance  and  repair 
work,  and  pressure  washing  are 
performed.  This  requirement  is  the  same 
as  the  baseline  general  permit  of 
September  9. 1992,  but  here  it  is 
expressed  in  more  appropriate  terms  for 
the  water  transportation  industry.  The 
baseline  general  permit  includes 
"vehicle  and  equipment  maintenance 
and/or  cleaning  areas."  The  location  of 
"processing  areas"  at  the  facility 
included  under  the  baseline  general 
permit  was  replaced  with  the  more 
specific  language  of  painting,  blasting, 
welding,  and  metal  fabrication  for  this 
section.  EPA  believes  that  this 
specificity  is  appropriate  for  the  water 
transportation  industry  and  that  these 
areas  may  potentially  be  a  significant 
source  of  pollutants  to  storm  water. 
Rather  than  requiring  the  location  of 
"storage  areas"  as  in  the  baseline 
general  permit,  this  sfbrm  water 
pollution  prevention  plan  specifies  that 
the  location  of  liquid  storage  areas  (i.e., 
paint,  solvents,  resins)  and  material 
storage  areas  (i.e.,  blasting  media, 
aluminum,  steel)  be  shown.  This  again 
is  the  same  requirement,  but  it  is 
expressed  in  more  specific  terms  for  this 
industry. 

(2)  Measures  and  controls — Under  the 
description  of  measures  and  controls  in 
the  stonn  water  pollution  prevention 
plan  requirements,  this  section  proposes 
that  all  areas  that  may  contribute 
pollutants  to  storm  waters  discharges 
shall  be  maintained  in  a  clean,  orderly 
manner.  This  section  also  proposes  that 
the  following  areas  must  be  specifically 
addressed: 

(a)  Pressure  washing  area — When 
pressure  washing  is  used  to  remove 
marme  growth  fi-om  vessels,  the 
discharge  water  must  be  permitted  by  an 
NPDES  permit.  The  plan  must  describe 
the  measures  to  collect  or  contain  the 
dischargie  from  the  pressure  washing 
area,  detail  the  method  for  the  removal 
of  the  visible  solids,  describe  the 
method  of  disposal  of  the  collected 
solids,  and  identify  where  the  discharge 
will  be  released  (i.e.,  the  receiving 
waterbody,  storm  sewer  system,  sanitary 
sewer  system). 

(b)  Blasting  and  painting  areas— The 
facility  must  consider  containing  all 
blasting  and  painting  activities  to 
prevent  abrasives,  paint  chips,  and 


overspray  from  reaching  the  receiving 
water  or  the  storm  sewer  system.  The 
plan  must  describe  measures  taken  at 
the  faciUty  to  prevent  or  minimize  the 
discharge  of  spent  abrasive,  paint  chips, 
and  paint  into  the  receiving  waterbody 
and  storm  sewer  system.  The  faciUty 
may  consider  hanging  plastic  barriers  or 
tarpaulins  during  blasting  or  painting 
operations  to  contain  debris.  Where 
required,  a  schedule  for  cleaning  storm 
systems  to  remove  deposits  of  abrasive 
blasting  debris  and  paint  chips  should 
be  addressed  within  the  plan.  The  plan 
should  include  any  standard  operating 
practices  with  regard  to  blasting  and 
painting  activities.  Such  included  items 
may  be  the  prohibition  of  performing 
uncontained  blasting  and  painting  over 
open  water  or  blasting  and  painting 
during  windy  conditions  which  can 
render  containment  ineffective. 

(c)  Material  storage  areas — ^All  stored 
and  containerized  materials  (fuels, 
paints,  solvents,  waste  oil,  antifreeze, 
batteries)  must  be  stored  in  a  protected, 
secure  location  away  from  drains  and 
plainly  labeled.  The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
fi-om  such  storage  areas.  The  faciUty 
must  specify  which  materials  are  stored 
indoors  and  consider  containment  or 
enclosure  for  materials  that  are  stored 
outdoors.  Above  ground  storage  tanks, 
drums,  and  barrels  permanently  stored 
outside  must  be  delineated  on  the  site 
map  with  a  description  of  the 
containment  measures  in  place  to 
prevent  leaks  and  spills.  The  facility 
must  consider  implementing  an 
inventory  control  plan  to  prevent 
excessive  purchasing,  storage,  and 
handling  of  potentially  hazardous 
materials.  Those  facihties  where 
abrasive  blasting  is  performed  must 
specifically  include  a  discussion  on  the 
storage  and  disposal  of  spent  abrasive 
materials  generated  at  the  facility. 

(d)  Engine  maintenance  and  repair 
areas — The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  all  areas  used  for  engine 
maintenance  and  repair.  The  facility 
may  consider  performing  all 
maintenance  activities  indoors, 
maintaining  an  organized  inventory  of 
materials  used  in  the  shop,  draining  all 
parts  of  fluids  prior  to  disposal, 
prohibiting  the  practice  of  hosing  down 
the  shop  floor,  using  dry  cleanup 
methods,  and/or  collecting  the  storm 
water  runoff  from  the  maintenance  area 
and  providing  treatment  or  recycling. 

(ej  Material  handling  areas— The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  material  handling 


operations  and  areas  (i.e.,  fueling,  paint 
&  solvent  mixing,  disposal  of  process 
wastewater  streams  from  vessels).  The 
facihty  may  consider  covering  fueling 
areas;  using  spill  and  overflow 
protection;  mixing  paints  and  solvents 
in  a  designated  area,  preferably  indoors 
or  under  a  shed;  and  minimizing  runon 
of  storm  water  to  material  handling 
areas.  Where  appUcable,  the  plan  must 
address  the  replacement  or  repair  of 
leaking  connections,  valves,  pipes, 
hoses,  and  soil  chutes  carrying 
wastewater  fi-om  vessels. 

(f)  Drydock  activities— The  plan  must 
address  the  routine  maintenance  and 
cleaning  of  the  drydock  to  minimize  the 
potential  for  pollutants  in  the  storm 
water  nmoff.  The  plan  must  describe 
the  procedures  for  cleaning  the 
accessible  areas  of  the  drydock  prior  to 
flooding  and  final  cleanup  after  the 
vessel  is  removed  and  the  dock  is 
raised.  Cleanup  procedures  for  oil, 
grease,  or  fuel  spills  occurring  on  the 
drydock  must  also  be  included  within 
the  plan.  The  facility  should  consider 
items  such  as  sweeping  rather  than 
hosing  off  debris  and  spent  blasting 
material  from  the  accessible  areas  of  the 
drydock  prior  to  flooding  and  having 
absorbent  materials  and  oil  containment 
booms  readily  available  to  contain  and 
cleanup  any  spills. 

(g)  General  yard  area— The  plan  must 
include  a  schedule  for  routine  yard 
maintenance  and  cleanup.  Scrap  metal, 
wood,  plastic,  miscellaneous  trash, 
paper,  glass,  industrial  scrap,  insulation, 
welding  rods,  packaging,  etc.,  must  be 
routinely  removed  from  the  general  yard 
area.  The  facility  may  consider  such 
measures  as  providing  covered  trash 
receptacles  in  each  yard,  on  each  pier, 
and  on  board  each  vessel  being  repaired. 

These  seven  areas  are  the  common 
sources  of  pollutants  in  storm  water 
runoff  from  water  transportation 
facihties  which  have  vehicle 
maintenance  and/or  equipment  cleaning 
activities.  Based  upon  the  September 
1992  "Best  Management  Practices  for 
the  Shipbuilding  and  Repair  Industry 
and  for  Bridge  Maintenance  Activities" 
prepared  by  the  College  of  Engineering 
at  the  University  of  South  Alabama,  the 
suggested  management  measures  are 
commonly  used  at  water  transportation 
facilities.  EPA  believes  that  the 
incorporation  of  management  practices 
such  as  those  suggested  will 
substantially  reduce  the  potential  that 
these  activities  and  areas  will 
'significantly  contribute  to  the  pollution 
of  storm  water  discharges.  In  addition, 
EPA  beheves  that  these  requirements 
continue  to  provide  the  necessary 
flexibility  to  address  the  variable  risk  for 
pollutants  in  storm  water  discharges 
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associated  with  difiiereot  facilities. 
Further,  many  facilities  will  find  that 
management  measures  that  they  have 
already  incorporated  into  the  faality's 
operation,  such  as  the  installation  of 
overfill  protection  equipment  and 
labelling  and  maintenance  of  used  oil 
storage  \mits,  that  are  already  required 
under  existing  EPA  programs  will  meet 
the  requirements  of  this  section. 

Under  the  preventive  maintenance 
requirements  of  the  storm  water 
pollution  prevention  plan  elements,  the 
plan  specifically  includes  the  routine 
inspection  of  sediment  traps  to  ensure 
that  spent  abrasives,  paint  chips,  and 
solids  will  be  intercepted  and  retained 
prior  to  entering  the  storm  drainage 
system.  Because  of  the  nature  of 
operations  such  as  abrasive  blasting 
which  occur  at  water  transportation 
facilities,  specific  routine  attention 
needs  to  be  placed  on  the  collection  and 
proper  disposal  of  spent  abrasive 
materials,  paint  chips,  and  other  solids. 
Under  the  inspection  requirements  of 
the  stonr.  water  pollution  prevention 
plan  elements,  quahfied  facihty 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility,  at  a  minimum,  on  a  monthly 
basis.  The  following  areas  shall  be 
included  in  all  inspections:  pressure 
washing  area,  blasting  and  painting 
areas,  material  storage  areas,  engine 
maintenance  and  repair  areas,  material 
handling  areas,  dry  dock  area,  and 
general  yard  area.  A  set  of  tracking  or 
follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  shall  be  maintainea. 

The  purpose  of  the  inspections  is  to 
check  on  the  implementation  of  the 
storm  water  pollution  prevent  plan.  The 
inspections  allow  facility  personnel  to 
monitor  the  success  or  failure  of 
elements  of  the  plan  on  a  regular  basis. 
The  use  of  an  inspection  checklist  is 
highly  encouraged.  The  checklist  will 
ensure  that  all  required  areas  are 
inspected,  as  well  as  help  to  meet  the 
recordkeeping  requirements. 

Under  tne  employee  training 
component  of  the  storm  water  pollution 
prevention  plan  requirements,  the 
permittee  is  required  to  identify  at  least 
semiannual  (twice  per  year)  dates  for 


such  training.  Employee  training  must, 
at  a  minimum  address  the  following 
areas  when  applicable  to  a  facility:  used 
oil  management;  spent  solvent 
management;  proper  disposal  of  spent 
abrasives;  proper  disposal  of  vessel 
wastewaters,  spill  prevention  and 
control;  fueling  procedures;  general 
good  housekeeping  practices;  proper 
painting  and  blasting  procedures;  and 
used  battery  management.  Employees, 
independent  contractors,  and  customers 
must  be  informed  about  BMPs  and  be 
required  to  perform  in  accordance  with 
these  practices.  The  facility  must 
consider  posting  easy  to  read 
descriptions  or  graphic  depictions  of 
BMPs  and  emergency  phone  numbers  in 
the  work  areas.  Unhke  some  industrial 
operations,  the  industrial  activities 
associated  with  water  transportation 
facilities  that  may  affect  storm  water 
quality  require  the  cooperation  of  all 
employees,  EPA.  therefore,  is  proposing 
to  require  that  employee  training  take 
place  at  least  twice  a  year  to  serve  as: 
(1)  training  for  new  employees;  (2)  a 
refresher  course  for  existing  employees; 
(3)  training  for  ell  employees  on  any 
storm  water  pollution  prevention 
techniques  recently  incorporated  into 
the  plan;  and  (4)  a  forum  for  the  facihty 
to  invite  independent  contractors  and 
customers  to  inform  them  on  pollution 
prevention  procedures  and 
requirements. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that  water 
transportation  facilities  may  reduce  the 
level  of  pollutants  in  storm  water  nmoff 
£rom  their  sites  through  the 
development  and  proper 
implementation  of  the  stcnrn  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposed  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan,  the  proposed  permit  requires 
water  transportation  fadhties  to  collect 
and  analyze  samples  of  their  storm 
water  discharges  for  the  pollutants 
listed  in  Table  Q-5.  The  pollutants 
listed  in  Table  Q-5  were  found  to  be 
above  benchmark  levels  for  a  significant 
portion  of  water  transportation  facilities 

Table  Q-6.--SCHEoin.E  of  MoNrroRtNG 


that  submitted  quantitative  data  in  the 
group  application  process,  or  are 
beUeved  to  be  present  based  upon  the 
description  of  industrial  activities  and 
significant  materials  exposed.  EPA  is 
requiring  monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  ensure  a  reduction  of  pollutants  is 
reahzed. 

At  a  minimum,  storm  water 
discharges  from  water  transportation 
facilities  must  be  monitored  quarterly 
diuing  the  second  year  of  permit 
coverage.  At  the  end  of  the  second  year 
of  permit  coverage,  a  facility  must 
calculate  the  average  concentration  for 
each  parameter  listed  in  Table  Q-5.  If 
the  permittee  collects  more  than  four 
samples  in  this  period,  then  they  must 
calculate  an  average  concentration  for 
each  pollutant  of  concern  for  all 
samples  analyzed. 

Table  Q-5.— Industry  MoNrroniNG 
Requirements 


Cut-off 

Poflutants  of  concern 

concentra- 

tk3n(m9a.) 

Total  Recoverable  Aluminum  ..._ 

0.75 

Total  Recoverable  Iron  ..„ 

0.3 

Total  Recoverable  Lead 

0.0337 

Total  Recoverable  ZirK  

0.065 

Chemical  Oxygen  Demand  .„ 

65 

Total  Suspended  SolkJs 

100 

If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  Q-5,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  Q-5,  then 
the  permittee  is  required  to  conduct 

Quarterly  monitoring  for  that  parameter 
uring  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  fi-om 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  vdll  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 


2nd  Year  of  Permit  Coverage 


•  Conduct  quarterty  monitoring. 

•  Calculate  ttie  average  concentration  for  all  parameters  analyzed  during  this  period 

•  If  average  concentration  Is  greater  than  the  value  listed  in  Table  Q-5.  then  quarterly  sam- 
pling is  required  during  the  fourth  year  of  the  permit 

•  If  average  concentration  is  less  than  or  equal  to  the  value  listed  in  Table  0-5  then  no  fur- 
ther sampling  is  required  for  that  parameter. 
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Table  Q-6.— Schedule  of  Monitoring— Continued 


4th  Year  of  Permit  Coverage 


Conduct  quarterly  monitoring  for  any  parameter  where  the  average  concentration  in  year  2 
of  the  permit  is  greater  than  the  value  listed  In  Tab\e  0-5. 

If  industrial  activities  or  the  pollution  prevention  plan  have  been  altered  such  that  storm 
water  discharges  may  be  adversely  affected,  quarterly  monitoring  Is  required  for  all  param- 
eters of  concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facilities  that  do,  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  ft'ora  past 
industrial  activity,  that  are  located  in 
areas  of  the  facility  that  are  within  the 
drainage  area  of  the  outfall  are  not 
presently  exposed  to  storm  water  and 
will  not  be  exposed  to  storm  water  for 
the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  VI. E.  of  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 


minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  Type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occiu-s  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a  " 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  sire  of 
the  drainage  area  (in  square  feet)  and  em 
estimate  of  the  runoff  coefficient  of  the 


drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

/.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Monthly  visual 
inspections  of  storm  water  discharges 
from  each  outfall  are  required  at  water 
transportation  facilities.  The  inspection 
must  be  of  a  grab  sample  collected  from 
each  storm  water  outfall.  The 
examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  sohds,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  hfe  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

Vvhen  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include  . 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
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effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  httle  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 


performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staff's 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.Q.7.  of  today's  proposed  permit. 

a.  Storm  water  discharges.  During  the 
period  beginning  on  the  effective  date 
and  lasting  through  the  expiration  date 
of  this  permit,  permittees  must  monitor 
all  storm  water  discharges  associated 


with  vehicle,  equipment,  or  vessel 
maintenance  or  cleaning  for  those 
parameters  identified  in  Te^le  Q-7  at 
least  annually  (1  time  per  year)  except 
as  provided  in  VI.A.  (Sampling  Waiver 
and  Representative  Discharge).  In 
addition  to  the  parameters  listed,  the 
permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measiirements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0,1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (m  gallons)  of  the 
discharge  sampled. 


Table  Q-7.— Storm  Water  Discharge  Parameters 


fetal  Flow  

Oil  &  Grease 

Chemical  Oxygen  Demand  (COO) 

Total  Suspended  So«d8  (TSS)  

PH  

Total  Recoverabto  Aluminum  

Total  Recoverabia  Iron  _.. 

Total  Recoverabia  ZJnc 

Acute  whole  eftuent  toaddty*  „ 


Parameter 


Untt 


MGD 

mQlL 

mg/L  „.... 

mg/L 

standard 

mgA. 

mgfl. 

m^ 


Frequency 


l/year 
1/yeer . 
1/year 
1/year 
1/year 
1/year , 
1/yeer . 
1/yew. 
1/yMr, 


Sample 
Type' 


Estimate. 

Grab. 

Grab. 

Grab. 

Grab. 

Grab. 

Grab. 

Grab. 

Grab. 


:%'^W5;j^,s^Si  «  S^'rS:SS^^3x?»"Q'??5r"Js,^'^-  '-«»•««««  ^-». 


b.  Toxicity  Testing— (1.)  Test 
Procedures  (a)  The  permittee  shall 
conduct  acute  24-hour  static  toxicity 
tests  on  both  an  appropriate  invertebrate 
and  an  appropriate  fish  (vertebrate)  test 
spedes  (EF.V600/4-90-027  Rev.  9/91, 
Section  6.1).  Freshwater  species  must  be 
used  for  discharges  to  freshwater  bodies. 
Due  to  the  nonsaline  nature  of 
rainwater,  freshwater  shoiild  also  be 
used  for  discharges  to  estuarine.  marine, 
or  other  naturally  saline  waterbodies. 

[b]  All  test  organisms,  procedures  and 
quahty  assurance  criteria  used  shall  be 
in  accordance  with  "Methods  for 
Measviring  the  Acute  Toxicity  of 
Effluents  to  Freshwater  and  Marine 
Organisms,"  EPA/600/4-90/027,  or  the 
most  current  edition.  The  control  water 
used  will  be  moderately  hard  water  as 
described  in  EPA/600/4-90/027.  Table 
6,  or  the  most  current  edition. 

(c)  Tests  shall  be  conducted  annually 
(once  per  year)  on  a  grab  sample  of  the 
discharge.  Test  shall  be  conducted  using 
100  percent  effluent  (no  dilution)  and  a 
control  consisting  of  synthetic  dilution 
water.  Resi  ''s  of  all  tests  conducted 
with  any  species  shall  be  reported 
according  to  EPAy600/4-90-27  (or  the 
most  current  edition).  Section  12, 
Report  Preparation,  and  the  report 
submitted  to  EPA  with  the  Discharge 


Monitoring  Reports  (DMRs).  On  the 
DMR.  the  permittee  shall  report  "0"  if 
there  is  no  statistical  diffierence  between 
the  control  mortality  and  the  effluent 
mortality  for  each  dilution.  If  there  Is 
statistical  difference  (exhibits  toxicity), 
the  permittee  shall  report  "1"  on  the 
DMR. 

(2]  If  acute  whole  effluent  toxicity 
(statistically  significant  difference 
between  the  100  percent  dilution  and 
the  control)  is  detected  in  the  storm 
water  discharges,  the  permittee  shall 
review  the  storm  water  pollution 
prevention  plan  and  make  appropriate 
modifications  to  assist  in  identifying  the 
sources  of  toxicity  and  to  reduce  the 
toxicity  of  their  storm  water  discharges. 
A  summary  of  the  review  and  the 
resulting  modifications  shall  be 
provided  in  the  plan. 

9.  Cost  Estimates 

This  section  does  not  include  numeric 
effluent  limits.  The  BMPs  described 
within  this  section  are  designed  to 
prevent  or  minimize  pollutants  in  the 
storm  water  runoff.  Facilities  choose 
and  implement  the  BMPs  which  best  fit 
site  specific  requirements.  Because  this 
section  does  not  contain  niuneric 
effluent  limits  or  requirements  to 
implement  specific,  predetermined 


BMPs,  an  economic  achievable  analysis 
is  not  required. 
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R.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Ship  and 
Boat  Building  or  Repairing  Yards 

1.  Discharges  Covered  Under  This 
Section 

The  storm  water  application 
regulations  define  stonn  water 
discharges  associated  with  industrial 
activity  at  40  CFR  122.26{b)(14). 
Category  (ii)  of  this  definition  includes 
facilities  commonly  identified  by 
Standard  hidustrial  Classification  (SIC) 
codes  24  (except  2434),  26  (except  265 
and  267),  28  (except  283  and  285),  29, 
311,  32  (except  323),  33.  3441,  and  373. 
The  conditions  proposed  in  this  section 
apply  to  those  facilities  that  may  be 
assigned  SIC  code  373. 

SIC  code  373  includes  facilities 
primarily  engaged  in  ship  and  boat 
building  and  repairing  services.  The 
following  facilities  are  covered  under 
SIC  code  373: 

•  Ship  Building  and  Repairing  (SIC 
code  373  If^These  are  establishments 
primarily  engaged  in  building  and 
repairing  ships,  barges,  and  lighters, 
whether  self-propelled  or  towed  by 
other  crafts.  The  industry  also  includes 
the  conversion  and  alteration  of  ships 
and  the  manufacture  of  off-shore  oil  and 
gas  well  drilling  and  production 
platforms  (whether  or  not  self- 
propelled).  Examples  include  building 


and  repairing  of  barges,  cargo  vessels, 
combat  ships,  crew  boats,  dredges, 
ferryboats,  fishing  vessels,  lighthouse 
tenders,  naval  ships,  offshore  supply 
boats,  passenger-cargo  vessels,  patrol 
boats,  sailing  vessels,  towboats, 
trawlers,  and  tugboats. 

•  Boat  Building  and  Repairing  (SIC 
code  3732)— These  facilities  are 
primarily  engaged  in  building  and 
repairing  boats.  Examples  include 
building  and  repairing  of  fiberglass 
boats,  motor-boats,  sailboats,  rowboats, 
canoes,  dinghies,  dories,  small  fishing 
boats,  houseboats,  kayaks,  lifeboats, 
pontoons,  and  skiffs. 

When  an  industrial  faciUty,  described 
by  the  above  eUgibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
appUcable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 


plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibiUty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facihty  bom  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Pollutants  Found  in  Storm  Water 
Discharges 

Special  conditions  have  been 
developed  for  boat  and  ship  building 
and  repairing  operations.  Common 
activities  at  ship  and  boat  yards  include: 
vessel  and  equipment  cleaning  fluid 
changes,  mechanical  repairs,  parts 
cleaning,  sanding,  blasting,  welding, 
refinishing,  painting,  fueling,  and 
storage  of  the  related  materials  and 
waste  materials,  such  as  oil.  fuel, 
batteries,  or  oil  filters.  All  of  these  areas 
are  potential  sources  of  pollutants  to 
storm  water  discharges.  Table  R-1  lists 
pollutants  associated  with  activities  that 
commonly  take  place  at  Ship  Building 
and  Repairing  Facilities  (SIC  3731)  and 
Boat  Building  and  Repairing  Facilities 
(SIC  3732). 


Table  R-1  .—Common  Pollutant  Sources  at  Ship  and  Boat  Building  and  Repairing  Facilities 


Activity 


Pollutant  source 


Pollutant 


Pressure  Washit  j 


Surface     Preparation.     Pant    Re- 
moval, Sanding. 
Painting 

Engine  Maintenance  and  Repairs  ... 

Material  Handling:  Transfer  Storage 

Disposal. 


Shipboard  Processes  improperly 
discharged  to  storm  sewer  or  into 
receiving  water. 


Wash  water 

Sanding;  mechanical  grinding;  abrasive  blasting;  paint  stripping 


Paint  and  paint  thinner  spills;  spray  painting;  paint  stripping;  sanding; 
paint  cleanup. 

Parts  cleaning;  waste  disposal  of  greasy  rags,  used  fluids,  and  bat- 
teries; use  of  cleaners  and  degreasers;  fluid  spills;  fluid  replace- 
ment. 

Fueling:  spills;  leaks;  and  hosing  area  

Liquid  Storage  in  Above  Ground  Storage:  spills  and  overfills;  external 

corrosion;  failure  of  piping  systems. 
Waste  Material  Storage  and  Disposal:  paint  solids;  solvents;  trash; 

spent  abrasives,  petroleum  products. 
Process  and  cooling  water;  sanitary  waste;  bilge  and  ballast  water .... 


Paint  solids,  heavy  metals,  sus- 
pended solids. 

Spent  abrasives,  paint  solids, 
heavy  metals,  solvents,  dust. 

Paint  solids,  spent  solvents,  heavy 
metals,  dust. 

Spent  solvents,  oil,  hea\7  metals, 
ethylene  glycol,  acid/a!Kaline 
wastes,  detergents. 

Fuel,  oil,  heavy  metals. 

Fuel,  oil,  heavy  metals,  material 
being  stored. 

Paint  solids,  heavy  metals,  spent 
solvents,  oil. 

Biochemical  oxygen  denvind 
(BOD),  bacteria,  suspended  sol- 
ids, oil,  fuel. 


Sources:  Executive  Office  of  the  President,  Office  of  Management  and  Budget,  1987.  Standard  Industrial  Classification  Manual  1987.  National 
Technical  Information  Service  Order  no.  PB  87-100012. 

NPDES  Storm  Water  Group  Applications— Part  1  and  Part  2.  Received  by  EPA  March  18, 1991  through  December  31,  1992. 

EPA,  Office  of  Research  and  Development  October  1991.  "Guides  to  Pollution  Prevention  the  Automotive  Refinishing  Industry."  EPA/625/7- 
91/016. 

EPA,  Office  of  Research  and  Development.  October  1991.  "Guides  to  Pollution  Prevention  the  Autonrxjtive  Repair  Industry."  EPA/625/7-91/ 

EPA.  Office  of  Research  and  Development.  May  1992.  "Facility  Pollution  Prevention  Guide."  EPA/600/R-92/088. 

EPA,  Office  of  Water.  September  1992.  "Storm  Water  Management  for  Industrial  Activities— Developing  Pollution  Prevention  Plans  and  Best 
Management  Practices."  EPA  832-R-92-006. 

EPA.  Office  of  Water  and  Hazardous  Materials.  December  1979.  "Draft  Development  Document  for  Proposed  Effluent  Limitations  Guidelines 
and  Standards  for  the  Shipbuilding  and  Repair  Industry."  E PA/440/1 -79/076-b. 

University  of  South  Alabama,  College  of  Engineering.  September  1992.  "Best  Management  Practices  for  the  Shipbuilding  and  Repair  Industry 
and  for  Bridge  Maintenance  Activities.   College  of  Engineering  Report  No.  92-2. 
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Part  2  data  revealed  that  boat  repair 
facilities  that  have  repair  and 
maintenance  activities  exposed  to  storm 
water  (including  engine  repair  and 
maintenance,  vessel  repair  and 
maintenance,  painting,  blasting,  sanding 
and  welding)  and  boat  building  facilities 
which  have  building  activities  exposed 
to  storm  water  (including  cutting, 
routing,  forming,  assembling,  painting, 
varnishing,  sanding  and  welding)  have 


mean  and  median  pollutant 
concentrations  at  the  levels  of  ship 
building  and  repair  facilities. 

Those  boat  building  and  repair 
facihties  that  have  manufacturing  and 
repair  operations  enclosed  indoors  show 
significantly  lower  levels  in  each 
reported  parameter  and  are  not  required 
to  monitor  their  storm  water  discharges 
under  this  section.  Part  2  storm  water 
data  showed  that  these  enclosed 


facilities  did  not  report  data  on  metals. 
As  required  by  40  CFR  122.21(g)(ii)  and 
(iii),  group  applicants  were  only 
required  to  sample  for  metals  if  the 
faciUty  knew  or  had  reason  to  believe  it 
would  be  expected  in  the  discharge. 

Table  R-2  presents  summary  statistics 
on  facilities  primarily  engaged  in  boat 
and  ship  building  and  repair  activities. 
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EPA  compared  the  data  with  the  EPA, 
Office  of  Water  Regulations  and 
Standards,  Criteria  and  Standards 
Division,  "QuaUty  Criteria  for  Water 
1986,"  otherwise  known  as  the  "Gold 
Book  Standards."  The  monitoring 
requirements  under  this  permit  build 
upon  those  requirements  set  forth  in  the 
baseline  general  permit  for  storm  water 
discharges  from  industrial  activities 


finalized  on  September  9, 1992  (57  FR 
41236).  EPA  found  the  following 
parameters  to  be  of  concern  for  ship 
building  and  repair  activities;  boat 
repair  activities  that  have  repair  and 
maintenance  activities  exposed  to  storm 
water  (including  engine  repair  and 
maintenance,  vessel  repair  and 
maintenance,  painting,  blasting,  sanding 
and  welding);  and  boat  building 


activities  that  have  building  activities 
exposed  to  storm  water  (including 
cutting,  routing,  forming,  assembling, 
painting,  varnishing,  sanding  and 
welding):  copper,  lead,  and  zinc.  In 
addition,  part  2  data  revealed  copper, 
lead,  and  zinc  concentrations  which 
exceed  toxic  levels  as  presented  in 
Table  R-3.  Table  R-3. 


Comparison  of  Part  2  Data  With  Acute  Fresh  Water  Criteria 


Pollutant 


Copper 
Lead  ... 

Zinc  .... 


Acute  fresh 
water  criteria 


0.018  mg/L 
0.082  mg/L 
0.120  mg/L 


Part  2  data 
mean 


0.046  mg/L 
1.49  mg/L 
0.65  mg/L 


3.  Options  for  Controlling  Pollutants 

The  measures  commonly 
implemented  to  reduce  pollutants  in 


storm  water  discharges  from  boat  and 
ship  building  and  repairing  facihties  are 
generally  uncomplicated  and  simple  to 
implement.  Table  R-4  identifies  Best 


Management  Practices  (BMPs) 
associated  with  various  activities  that 
routinely  occur  at  boat  and  ship 
building  and  repair  facihties. 


Table  R-4.— Common  Management  Practices  for  Storm  Water  Pollution  Prevention  at  Ship  and  Boat 

Building  and  Repairing  Facilities 


Acttvtty 


Pressure  washing 


Surface  preparation, 
sanding,  and  paint 
removal. 


Painting 


Drydock  maintenance 


Drydock  activilies 


Nondrydock  activities 


BMPs 


Collect  discharge  water  and  remove  all  visible  solids  before  discharging  to  a  sewer  system,  or  where  permitted  by  an 

individual  NPDES  permit  to  a  drainage  system,  or  receiving  water. 
Perform  pressure  washing  only  in  designated  areas  where  wash  water  containment  can  be  effectively  achieved 
use  no  detergents  or  additives  in  ttie  pressure  wash  water. 

Direct  deck  drainage  to  a  collectkjn  system  sump  for  settling  and/or  additional  treatment 
Irriplement  diagonal  trenches  or  bemis  and  sumps  to  contain  and  collect  wash  water  at  marine  railways 
Use  sdkl  decking,  gutters,  and  sumps  at  lift  platforms  to  contain  and  collect  wash  water  for  possible  reuse 
Encl^.  cover,  or  contain  blasting  and  sanding  activities  to  the  maximum  extent  practical  to  prevent  abrasives  dust 

and  paint  chips  from  reaching  storm  sewers  or  receiving  water. 

Where  feasible,  cover  drains,  trenches,  and  drainage  channels  to  prevent  entry  of  blasting  debris  to  the  system 

Prohibit  uncontained  blasting  or  sanding  activities  over  open  water. 

Prohibit  blasting  or  sanding  activities  during  windy  conditions  which  render  containment  ineffective 

Inspect  and  clean  sediment  traps  to  ensure  the  interception  and  retention  of  solids  prior  to  entering  the  drainage  sys- 

Sweep  accessible  areas  of  the  drydock  to  remove  debris  and  spent  sandblasting  material  prior  to  flooding 

collect  spent  abrasives  routinely  and  store  under  a  cover  to  await  proper  disposal 

Enctose.  cover,  or  contain  painting  activities  to  the  maximum  extent  practical  to  prevent  overspray  from  reaching  the 

Prohibit  uncontained  spray  painting  activities  over  open  water. 

Prohibit  spray  painting  activities  dunng  windy  conditions  which  render  containment  ineffective 
Mix  paints  and  solvents  In  designated  areas  away  from  drains,  ditches,  piers,  and  surface  waters,  preferably  indoors 
or  unoer  a  sned. 

Have  absorbent  and  other  cleanup  items  readily  available  for  immediate  cleanup  of  spills 

Allow  empty  paint  cans  to  dry  before  disposal. 

Keep  paint  and  paint  thinner  away  from  traffic  areas  to  avoid  spills. 

Recycle  paint  paint  thinner,  and  solvents. 

^'l"JTfIS^?'  °?  ^!^'  P®'"^"^  *^  s^ra^wQ  techniques,  and  use  effective  spray  equipment  that  delivers  more 
paint  to  the  target  and  less  overspray. 

Clean  and  maintain  drydock  on  a  regular  basis  to  minimize  the  potential  for  pollutants  in  the  storm  water  runoff 
Sweep  accessible  areas  of  the  drydock  to  remove  debris  and  spent  sandblasting  material  prior  to  flooding 
H  hosing  must  be  used  as  a  removal  method,  collect  wash  water  to  remove  solids  and  potential  metals 
Clean  the  remaining  areas  of  the  dock  after  a  vessel  has  been  removed  and  the  dock  raised 
Remove  and  property  dispose  of  floatable  and  other  low-density  waste  (wood,  plastic,  insulafions  etc ) 
Use  plastic  barners  beneath  the  hull,  between  the  hull  and  drydock  walls  for  containment 

^t^l^f'''^!''f^  'T  *^  "y*"9  '"'^a®  °'  ^  **'y*^  fro^  ^  ^^  Of  stef"  of  the  vessel,  or  from  temporary 
smjcTures  tor  containment  ' 

Weight  the  bottom  edge  of  the  containment  tarpaulins  or  plastic  sheeting  during  a  light  breeze 

^'^KaSJS!  £^'S>5l*^S^  '°  ~'''  "'""  ^'^  '''^''"  '"^^  ^''"  sandblasting  (scuppers,  railings,  free- 
Instell  tie  rings  or  cleats,  cable  suspension  systems,  or  scaffoWing  to  make  Implementation  containment  easier. 
Hang  tarpaulin  from  the  boat  fixed,  or  floating  platforms  to  reduce  poflutants  transported  by  wind 
Pave  or  tarp  surfaces  under  marine  railways. 
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Table  R-4.— Common  Management  Practices  for  Storm  Water  Pollution  Prevention  at  Ship  and  Boat 

Building  and  Repairing  Facilities— Continued 


Activity 


Engine  maintenance 
and  repairs. 


Matenal  Handling 


Bulk  liquid  storage  and 
containment. 


Material  Handling 

Containerized  rnaterial 
storage. 


Materia!  Handling 


Designated  material 
mixing  areas. 


Shipboard  process 
water  handling. 


Shipboard  sanitary 
waste  disposal. 

Bilge  and  Ballast  water 


BMPs 


Clean  railways  before  the  incoming  tide 

Haul  vessels  beyond  the  high  tde  zone  before  work  commences  or  halt  work  dunng  high  tide. 

f>lace  plastic  sheeting  or  tarpaulin  undemeath  boats  to  contain  and  collect  waste  and  spent  materials  and  dean  and 

sweep  regularly  to  remove  debris. 
Use  fixed  or  floating  platfomw  with  appropriate  plastic  or  tarpaulin  barriers  as  work  surfaces  and  for  containment  when 

work  IS  performed  on  a  vessel  in  the  water  to  prevent  blast  material  or  paint  overspray  from  contacting  storm  water 

or  the  receiving  water. 
Sweep  rather  ttian  hose  debris  present  on  the  dock. 
Maintain  an  organized  inventory  of  materials  used  in  the  maintenance  shop. 

Dispose  of  greasy  rag,  oil  filters,  air  filters,  batteries,  spent  coolant,  and  degreasers  property. 

Label  and  track  the  recycling  of  waste  material  (I.e..  used  oil,  spent  solvents,  batteries). 

Drain  oil  filters  before  disposal  or  recycling. 

Store  cracked  batteries  in  a  nonleaking  secondary  container. 

Promptly  transfer  used  fluids  to  the  propei  container;  do  not  leave  full  drip  pans  or  other  open  con^piners  around  the 

shop.  Empty  and  dean  drip  pans  and  containers. 
Do  not  pour  liquid  waste  down  floor  drains,  sinks,  or  outdoor  storm  drain  inlets. 
Rug  floor  drains  that  are  connected  to  the  stomi  or  sanitary  sewer;  if  necessary,  install  a  sump  that  is  pumped  reau- 

larty.  " 

Inspect  the  maintenance  area  regularly  for  proper  implementation  of  control  measures. 
Train  employees  on  proper  waste  control  and  disposal  procedures. 
Store  permanent  tanks  in  a  paved  area  sun-ounded  by  a  dike  system  whrch  provides  suffident  containment  for  the 

larger  of  either  10  percent  of  the  volume  of  all  containers  or  1 10  percent  of  the  volume  of  the  largest  tank 
Maintain  good  integrity  of  all  storage  tanks. 

Inspect  storage  tanks  to  detect  potential  leaks  and  perform  preventive  maintenance. 

Inspect  piping  systems  (pipes,  pumps,  flanges,  couplings,  hoses,  valves)  for  failures  or  leaks. 

Train  employees  on  proper  filling  and  transfer  procedures. 

Store  containerized  materials  (fuels,  paints,  solvents,  etc.)  in  a  protected,  secure  location  and  away  from  drains. 

Store  reactive,  ignitable.  or  flamnnable  liquids  in  compliance  with  the  local  fire  code. 

Identify  potentially  hazardous  materials,  their  characteristics,  and  use. 

Control  excessive  purchasing,  storage,  and  handling  of  potentially  hazardous  matenals. 

Keep  records  to  identify  quantity,  receipt  date,  service  life,  users,  and  disposal  routes. 

Secure  and  carefully  monitor  hazardous  materials  to  prevent  theft,  vandalism,  and  misuse  of  materials. 

Educate  personnel  for  proper  storage,  use,  cleanup,  and  disposal  of  materials. 

Provide  sufficient  containment  for  outdoor  storage  areas  for  the  larger  of  either  10  percent  of  the  volume  of  all  contain- 
ers or  1 1 0  percent  of  the  volume  of  the  largest  tank. 

Use  temporary  containment  where  required  by  portable  drip  pans. 

Use  spill  troughs  for  drums  with  taps. 

Mix  paints  and  solvents  in  designated  areas  away  from  drains,  ditches,  piers,  and  surface  waters.  Locate  designated 
areas  preferably  indoors  or  under  a  shed. 

If  spills  occur, 

•  Stop  the  source  of  the  spill  immediately. 

•  Contain  ttie  liquid  until  cleanup  is  complete. 

•  Deploy  oil  containment  booms  if  the  spill  may  reach  the  water. 

•  Cover  the  spill  with  absorbent  material. 

•  Keep  the  area  well  ventilated. 

•  Dispose  of  cleanup  matenals  property. 

•  Do  not  use  emulsifier  or  dispersant. 

Keep  process  and  cooling  water  used  aboard  ships  separate  from  sanitary  wastes  to  minimize  disposal  costs  for  the 

sanitary  wastes. 
Keep  process  and  cooling  water  from  contact  with  spent  abrasives  and  paint  to  avoid  polkJtkxi  of  the  receiving  water. 
Inspect  connecting  hoses  for  leaks. 
Discharge  sanitary  wastes  from  the  ship  being  repaired  to  the  yard's  sanitary  system  or  dispose  of  by  a  commercial 

waste  disposal  company. 
Use  appropriate  matenal  transfer  procedures,  including  spill  prevention  and  containment  activities. 
Collect  and  dispose  of  bilge  and  ballast  waters  which  contain  oils,  solvents,  detergents,  or  other  additives  to  a  licensed 

waste  disposal  company. 


Sources:  EPA,  Office  of  Water.  1993.  "GukJance  Spedfying  Management  Measures  for  Survey  of  Nonpoint  Pollutton  in  Coastal  Waters."  840- 

University  of  South  Alabama,  College  of  Engineering.  September  1992.  Best  Management  Practices  for  the  Shipbuilding  and  Repair  Industry 
and  for  Bridge  Maintenance  Activities.  College  of  Engineering  Report  No.  92-2.  r  »  k  / 

NPDES  Storm  Water  Group  Applications— Part  1 .  Received  by  EPA  March  18, 1991  through  December  31 ,  1992. 
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4.  Pollutant  Control  Measures  Req\iired 
Through  Other  EPA  Programs 

EPA  recognizes  that  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Underground  Storage  Tank 
(UST)  programs  require  careful 
management  of  materials  used  at  Ship 
Building  and  Repairing  Facilities  and 
Boat  Building  and  Repairing  Facilities. 

Under  the  RCRA  program,  on 
September  10, 1992,  EPA  promulgated 
standards  in  40  CFR  part  279  for  the 
management  of  used  oils  that  are 
recycled  (57  FR  41566).  These  standards 
include  requirements  for  used  oil 
generators,  transporters,  processors/re- 
refiners,  and  burners.  The  standards  for 
used  oil  generators  apply  to  all 
generators,  regardless  of  the  amount  of 
used  oil  they  generate.  Do-it-yourself 
(DIY)  generators  which  generate  used  oil 
from  the  maintenance  of  their  personal 
vehicles,  however,  are  not  subject  to  the 
management  standards  (Subsection 
279.20(a)(1)). 

The  requirements  for  used  oil 
generators  were  designed  to  impose 
minimal  burden  on  generators  while 
protecting  human  health  and  the 
environment  from  the  risks  associated 
with  managing  used  oil.  Under  Subpart 
C  of  40  CFR  part  279.  used  oil 
generators  must  not  store  used  oil  in 
imits  other  than  tanks,  containers,  or 
imits  subject  to  regulation  under  Part 
264  or  265  of  40  CFR  279.22(a).  In  other 
words,  generators  may  store  used  oil  in 
tanks  or  containers  that  are  not  subject 
to  Subpart  J  (Hazardous  Waste  Tanks)  or 
Subpart  I  (Containers)  of  Parts  264/265, 
as  long  as  such  tanks  or  containers  fere 
maintained  in  compliance  with  the  used 
oil  management  standards.  This  does 
not  preclude  generators  from  storing 
used  oil  in  Subpart  J  tanks  or  Subpart 
I  containers  or  other  imits,  such  as 
surface  impoundments  (Subpart  K),  that 
are  subject  to  regulation  under  Part  264 
or  265. 

Storage  imits  at  generator  facilities 
must  be  maintained  in  good  condition 
and  labeled  with  the  words  "used  oil." 
Upon  detection  of  a  release  of  used  oil 
to  the  environment,  a  generator  must 
take  steps  to  stop  the  release,  contain 
the  released  used  oil,  and  properly 
manage  the  released  used  oil  and  other 
materials  (Sections  279.22  (bHd)). 
Generators  storing  used  oil  in 
underground  storage  tanks  are  subject  to 
the  UST  regulations  (40  CFR  part  280). 

If  used  oil  generators  ship  used  oil 
offsite  for  recycling,  they  must  use  a 
transporter  who  has  notified  EPA  and 
obtained  an  EPA  identification  number 
(Section  279.24). 

The  technical  standards  for  USTs  at 
40  CFR  part  280  require  that  new  UST 


systems  (defined  as  systems  for  which 
installation  commenced  after  I>ecember 
12, 1988)  use  overfill  prevention 
equipment  that  will:  (1)  Automatically 
shut  off  flow  into  the  tank  when  the 
tank  is  no  more  than  95  percent  full;  or 
(2)  alert  the  transfer  operator  when  the 
tank  is  no  more  than  90  percent  full  by 
restricting  the  flow  into  the  tank  or 
triggering  a  high  level  alarm.  The 
preceding  requirements  do  not  apply  to 
systems  that  are  filled  by  transfers  of  no 
more  than  25  gallons  at  one  time. 
Existing  UST  systems  (defined  as 
systems  for  which  installation  has 
commenced  on  or  before  December  12, 
1988)  are  required  to  have  installed  the 
described  overfill  prevention  equipment 
by  December  12, 1998'. 

5.  Special  Conditions 

a.  Prohibition  of  non-storm  water 
discharges.  This  section  of  today's 
proposed  permit  does  not  authorize 
prohibited  non-storm  water  discharges 
of  wastewaters,  such  as  bilge  and  ballast 
water,  sanitary  wastes,  pressure 
washwater,  and  cooling  water 
originating  from  vessels.  The  operators 
of  such  discharges  must  obtain  coverage 
under  a  separate  NPDES  permit  if 
discharged  to  waters  of  the  U.S.  or 
through  a  municipal  separate  storm 
sewer  system. 

6.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

The  conditions  that  apply  to  ship  and 
boat  building  and  repairing  fadhties 
build  upon  tie  requirements  set  forth  in 
the  baseline  general  permit  for  storm 
water  discharges  from  industrial 
activities  which  was  finalized  on 
September  9, 1992  (57  FR  41236).  The 
discussion  which  follows,  therefore, 
only  addresses  conditions  that  di^r 
from  those  required  in  the  baseline 
permit. 

a.  Contents  of  the  plan — (J) 
Description  of  potential  pollutant 
sources.  Under  the  description  of 
potential  pollutant  sources  in  the  storm 
water  pollution  prevention  plan 
requirements,  permittees  are  required  to 
include  the  location(s)  on  their  facility 
site  map  where  engine  maintenance  and 
repair  work,  vessel  maintenance  and 
repair  work,  and  pressure  washing  are 
performed.  This  requirement  is  the  same 
as  the  baseline  general  permit,  but  here 
it  is  expressed  in  more  appropriate 
terms  for  the  ship  and  boat  industry. 
Rather  than  requiring  the  location  of 
"storage  areas"  as  in  the  baseline 
general  permit,  this  storm  water 
pollution  prevention  plan  specifies  that 
the  location  of  liquid  storage  areas  (i.e., 
paint,  solvents,  resins)  and  material 


storage  areas  (i.e.,  blasting  media, 
aluminum,  steel)  be  shown. 

(2)  Measures  and  controls.  Under  the 
description  of  measures  and  controls  in 
the  storm  water  pollution  prevention 
plan  requirements,  this  section  proposes 
that  all  areas  that  may  contribute 
pollutants  to  storm  waters  discharges 
shall  be  maintained  in  a  clean  and 
orderly  manner.  This  section  of  today's 
proposed  permit  also  proposes  that  the 
following  areas  be  specifically 
addressed: 

(a)  Pressure  washing  area — ^When 
pressure  washing  is  used  to  remove 
marine  growth  from  vessels,  the 
discharge  water  must  be  collected  or 
contained  and  disposed  of  as  required 
by  the  NPDES  permit  for  this  process 
water,  if  the  discharge  is  to  waters  of  the 
U.S.  or  through  a  municipal  separate 
storm  sewer.  The  plan  must  describe  the 
measures  to  collect  or  contain  the 
discharge  from  the  pressure  washing 
area,  detail  the  method  for  the  removal 
of  the  visible  solids,  describe  the 
method  of  disposal  of  the  collected 
solids,  and  identify  where  the  discharge 
will  be  released  (i.e.,  the  receiving 
waterbody,  storm  sewer  system,  sanitary 
sewer  system). 

(b)  Blasting  and  painting  areas — To 
the  maximum  extent  practical,  all 
blasting  and  painting  activities  must  be 
sufficiently  contained  to  prevent 
abrasives,  paint  chips,  and  overspray 
frtim  reaching  a  receiving  waterbody  or 
storm  sewer  system.  The  plan  must 
describe  measures  taken  at  the  facility  to 
prevent  or  minimize  the  discharge  of 
spent  abrasive,  paint  chips,  and  paint 
into  the  receiving  waterbody  and  storm 
sewer  system.  The  facility  may  consider 
hanging  plastic  barriers  or  tarpaulins 
during  blasting  or  painting  operations  to 
contain  debris.  Where  required,  a 
schedule  for  cleaning  storm  systems  to 
remove  deposits  of  abrasive  blasting 
debris  and  paint  chips  should  be 
addressed  within  the  plan.  The  plan 
should  include  any  standard  operating 
practices  with  regard  to  blasting  and 
painting  activities.  Such  items  may 
include  the  prohibition  of  performing 
uncontained  blasting  and  painting  over 
open  water  or  blasting  and  painting 
during  windy  conditions  wnidi  can 
render  containment  ineffective. 

(c)  Material  storage  areas — ^All  stored 
and  containerized  materials  (fuels, 
paints,  solvents,  waste  oil,  antifreeze, 
batteries)  must  be  stored  in  a  protected, 
secure  location  away  from  drains  and 
plainly  labeled.  The  plan  must  describe 
lOeasures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  such  storage  areas.  The  facility 
must  specify  which  materials  are  stored 
indoors  and  consider  containment  or 
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cover  for  materials  that  are  stored 
outdoors.  Above  ground  storage  tanks, 
drums,  and  barrels  permanently  stored 
outside  must  be  delineated  on  the  site 
map  with  a  description  of  the 
containment  measures  in  place  to 
prevent  leaks  and  spills.  The  facility 
must  consider  implementing  an 
inventory  control  plan  to  prevent 
excessive  purchasing,  storage,  and 
handling  of  potentially  hazardous 
materials.  Those  faciUties  where 
abrasive  blasting  is  performed  must 
specifically  include  within  the  plan 
discussion  on  the  storage  and  proper 
disposal  of  spent  abrasive  generated  at 
the  facility. 

(d)  Engine  maintenance  and  repair 
areas — The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  nmoff 
from  all  areas  used  for  engine 
maintenance  and  repair.  The  facility 
must  consider  performing  all 
maintenance  activities  indoors, 
maintaining  an  organized  inventory  of 
materials  used  in  the  shop,  draining  all 
parts  of  fluids  prior  ta  disposal, 
prohibiting  the  practice  of  hosing  down 
the  shop  floor  where  the  practice  would 
result  in  the  exposure  of  pollutants  to 
storm  water,  using  dry  cleanup 
methods,  and/or  collecting  the  storm 
water  runoff  from  the  maintenance  area 
and  providing  treatment  or  recycling. 

(e) Material  handling  areas — The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  material  handling 
operations  and  areas  (i.e.,  fueling,  paint 
and  solvent  mixing,  disposal  of  process 
wastewater  streams  from  vessels).  The 
facility  must  consider  covering  fueling 
areas;  using  spill  and  overflow 
protection;  mixing  paints  and  solvents 
in  a  designated  area,  preferably  indoors 
or  under  a  shed;  and  minimizing  runon 
of  storm  water  to  material  handling 
areas.  Where  applicable,  the  plan  must 
address  the  replacement  or  repair  of 
leaking  connections,  valves,  pipes, 
hoses,  and  soil  chutes  carrying 
wastewater  from  vessels. 

(f)  Drydock  activities— The  plan  must 
address  the  routine  maintenance  and 
cleaning  of  the  drydock  to  minimize  the 
potential  for  pollutants  in  storm  water 
runoff.  The  facility  must  describe  the 
procedures  for  cleaning  the  accessible 
areas  of  the  drydock  prior  to  flooding 
and  the  final  cleanup  after  the  vessel  is 
removed  and  the  dock  is  raised. 
Cleanup  procedures  for  oil,  grease,  or 
fuel  spills  occurring  on  the  drydock 
must  also  be  included  vrithin  the  plan. 
The  faciUty  must  consider  items  such  as 
sweeping  rather  than  hosing  off  debris 
and  spent  blasting  material  from  the 
accessible  areas  of  the  drydock  prior  to 


flooding  and  having  absorbent  materials 
and  oil  containment  booms  readily 
available  to  contain  and  cleanup  any 
spills. 

(g)  General  yard  area— The  plan  must 
include  a  schedule  for  routine  yard 
maintenance  and  cleanup.  Scrap  metal, 
wood,  plastic,  miscellaneous  trash, 
paper,  glass,  industrial  scrap,  insulation, 
welding  rods,  packaging,  etc..  must  be 
routinely  removed  from  the  general  yard 
area.  The  facility  must  consider  such 
measures  as  providing  covered  trash 
receptacles  in  each  yard,  on  each  pier, 
and  on  board  each  vessel  being  repaired. 

These  seven  areas  are  the  common 
sources  of  pollutants  in  storm  water 
from  ship  building  and  repairing  and 
boat  building  and  repairing  activities. 
Based  upon  Best  Management  Practices 
for  the  Shipbuilding  and  Repair 
Industry  and  for  Bridge  Mamtenance 
Activities  prepared  by  the  College  of 
Engineering  at  the  University  of  South 
Alabama,  the  suggested  management 
measures  are  commonly  used  at  ship 
and  boat  facilities.  EPA  believes  that  the 
incorporation  of  management  practices 
such  as  those  suggested  will 
substantially  reduce  the  potential  for 
these  activities  and  areas  to  contribute 
pollutants  to  storm  water  discharges.  In 
addition,  EPA  believes  that  these 
requirements  will  continue  to  provide 
the  necessary  flexibility  to  address  the 
variable  risk  for  pollutants  in  storm 
water  discharges  associated  with 
different  facilities.  Many  faciUties  will 
find  that  appropriate  management 
measures  are  already  employed  at  the 
facility  because  they  ha"e  been  required 
under  an  existing  EPA  program. 

The  preventive  maintenance 
requirements  specifically  include  the 
routine  inspection  of  sediment  traps  to 
ensure  that  spent  abrasives,  paint  chips, 
and  solids  will  be  intercepted  and 
retained  prior  to  entering  the  storm 
drainage  system.  Because  of  the  nature 
of  operations  occurring  at  ship  and  boat 
facilities,  routine  attention  needs  to  be 
placed  on  the  collection  and  proper 
disposal  of  spent  abrasive,  paint  chips, 
and  other  solids. 

In  addition  to  the  comprehensive  site 
evaluation  required  under  Part 
XI.R.3.a.{4)  of  today's  proposed  permit, 
qualified  facility  personnel  shall  be 
identified  to  inspect  designated 
equipment  and  areas  of  the  facility,  at  a 
minimum,  on  a  monthly  basis.  The 
following  areas  shall  be  included  in  all 
inspections:  pressure  washing  area, 
blasting  and  painting  areas,  material 
storage  areas,  engine  maintenance  and 
repair  areas,  material  handling  areas, 
drydock  area,  and  general  yard  area.  A 
set  of  tracking  or  follow-up  procedures 
shall  be  used  to  ensure  that  appropriate 


actions  are  taken  in  response  to  the 
inspections.  Records  shall  be 
maintained. 

The  purpose  of  the  inspections  is  to 
check  on  the  implementation  and 
effectiveness  of  the  storm  water 
pollution  prevention  plan.  The 
inspections  allow  faciUty  personnel  to 
monitor  the  success  or  failure  of 
elements  of  the  plan  on  a  regular  basis. 
The  use  of  an  inspection  checklist  is 
encouraged.  The  checklist  will  ensure 
that  all  required  areas  are  inspected,  as 
well  as  help  to  meet  the  record  keeping 
requirements. 

The  permittee  is  required  to  identify 
semiannual  {twice  per  year)  dates  for 
employee  training.  Employee  training 
must,  at  a  minimum  address  the 
following  areas  when  applicable  to  a 
facility:  Used  oil  management;  spent 
solvent  management;  proper  disposal  of 
spent  abrasives;  proper  disposal  of 
vessel  wastewaters,  spill  prevention  and 
control;  fueling  procedures;  general 
good  housekeeping  practices;  proper 
painting  and  blasting  procedures;  and 
used  battery  management.  Employees, 
independent  contractors,  and  customers 
must  be  informed  about  BMPs  and  be 
required  to  perform  in  accordance  with 
these  praqMces.  The  permittee  is 
required  to  consider  posting  easy  to  read 
or  graphic  depictions  of  BMPs  that  are 
included  in  the  plan  as  well  as 
emergency  phone  numbers  in  the  work 
areas.  This  practice  will  enhance 
employees  understanding  the  pollutant 
control  measures.  Unlike  some 
industrial  operations,  the  industrial 
activities  associated  with  ship  and  boat 
building  and  repair  facilities  that  may 
affect  storm  water  quality  require  the 
cooperation  of  all  employees.  EPA. 
therefore,  is  proposing  to  require  that 
employee  training  take  place  at  least 
twice  a  year  to  serve  as: 

(1)  Training  for  new  employees; 

(2)  A  refresner  course  for  existing 
employees; 

(3)  Training  for  all  employees  on  any 
storm  water  pollution  prevention 
techniques  recently  incorporated  into 
the  plan;  and 

(4)  A  forum  for  the  facility  to  invite 
independent  contractors  and  customers 
to  inform  them  on  pollution  prevention 
procedures  and  requirements. 

7.  Numeric  Effluent  Limitation 

There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  VI.  of  this  fact  sheet. 

8.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that  ship 
and  boat  building  and  repairing 
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facilities  may  reduce  the  level  of 
pollutants  in  storm  water  runoff  from 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit.  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 
the  pollution  prevention  plan  and  to 
characterize  the  discbarge  for  potential 
environmental  impacts,  the  proposed 
permit  requires  ship  and  boat  building 
and  repairing  facilities  to  collect  and 
analyze  samples  of  their  storm  water 
discharges  for  the  pollutants  listed  in 
Table  R-5.  The  pollutants  listed  in 
Table  R-5  were  found  to  be  above 
benchmark  levels  for  a  significant 
portion  of  ship  and  boat  building  and 
repairing  facilities  that  submitted 
quantitative  data  in  the  group 
application  process,  or  are  believed  to 
be  present  based  upon  the  description  of 
industrial  activities  and  significant 
materials  exposed.  Because  these 

EoUutants  have  been  reported  at 
anchmark  levels  from  ship  and  boat 
building  and  repairing.  EPA  is  requiring 
monitoring  after  the  pollution 
prevention  plan  has  oeen  implemented 
to  assess  the  effectiveness  of  the 
pollution  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimiun.  storm  water 
discharges  from  ship  and  boat  building 
and  repairing  facihties  must  be 
monitored  quarterly  during  the  second 
year  of  permit  coverage.  At  the  end  of 
the  second  year  of  permit  coverage,  a 
facility  must  calculate  the  average 
concentration  for  each  parameter  listed 
In  Table  R-5.  If  the  permittee  collects 
more  than  four  samples  in  this  period, 
then  they  must  calculate  an  average 
concentration  for  each  pollutant  of 
concern  for  all  samples  analyzed. 

Table  R-5.— Industry  Monitoring 
Requirements 


Pollutants  of  concern 


TotaJ  Recoverable  Copper 

Total  Recovefabte  Zinc  

Total  Recoveratote  Arsenic 

Total  Recovorattfl  Iron 

Total  Recovefable  Lead  .... 
Nitrate-i-Nitnte  as  Nitrogen  . 


Cut-off  con- 
centration 


0.009  nig/L 
0.65  mg/L 
0.000018  mgn. 
0.3mg/1. 
0.0337  mg/L 
0.68  mg^ 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  hsted  in  Table  R-5,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  f>arameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  R-5,  then 


the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  fitim 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facihty 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 

Table  R-6.— Schedule  of 

MONfTORING 


2nd  Year  of 
Pewift  Cov- 
erage. 


4th  Year  of 
Penrtt  Cov- 
erage. 


>  Conduct  quartarty  monitor- 
ing. 

'  Catcuiate  tt\9  average 
concentration  tor  aM  pa- 
rameters analyzed  durmg 
this  period. 

If  average  concenbatton  is 
greater  than  the  vaiue  list- 
ed In  Tabte  R-^.  then 
quarterty  sampling  Is  re- 
quired during  the  fourth 
year  of  the  permit. 
if  average  concentration  is 
tess  than  or  equal  to  Ifw 
vakte  listed  m  Tabie  R-6. 
then  no  further  sampling  is 
required  for  »>at  param- 
eter. 

Conduct  quarterty  monitor- 
ing for  any  parameter 
where  the  average  con- 
centration in  year  2  of  the 
permit  Is  greater  than  the 
vaiue  listed  in  Tabie  A-5. 
If  indusfrial  activities  or  tie 
pollution  prevention  piwi 
have  been  altered  such 
tf^  storm  water  dis- 
charges nwy  be  adverseiy 
affected,  quarterty  monitor- 
ing is  required  for  all  pa- 
rameters of  cortcem. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. — Thnnighout 
today's  pennlt,  EPA  has  proposed  mooitoring 
requiremenU  for  fedlities  which  the  Agency 
behevet  have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm  water 
discharges.  The  alternative  described  below 
is  necessary  to  ensure  that  monitoring 
requirements  are  only  imposed  on  those 
facilities  that  do,  in  feet,  have  storm  water 
discharges  containing  pollutants  at 
concentrations  of  concern.  EPA  has 
determined  that  if  materials  and  activities  aie 


not  exposed  to  storm  water  at  the  site,  then 
the  potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-prodiKts, 
industrial  machinery  or  operations, 
significant  materials  frtmi  past 
industrial  activity,  or.  in  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  fadlity  that  are 
within  the  drainage  area  of  the  outfall 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  VI  of  this  permit 

c.  Reporting  requuvments.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
mon'toring  results  on  four  separately 
signc  J  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  j^lities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  dischai^ges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  disdiarges 
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before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  Wnen  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  tbe  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  faet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 

Eercent).  medium  (40  to  65  percent),  or 
igh  (above  65  percent])  shsdl  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  storm  water  discharges 
from  each  outfeU  are  required  at  ship 
and  boatbuilding  or  repair  yard 
facilities.  The  inspection  must  be  of  a 
grab  sample  collected  from  each  storm 
water  outfall.  The  examination  of  storm 
water  grab  samples  shall  include  any 
observations  of  color,  odor,  clarity, 
floating  solids,  settled  solids,  suspended 
solids,  foam,  oil  sheen,  or  other  obvious 
indicators  of  storm  water  pollution.  The 
inspection  must  be  conducted  in  a  well 
lit  area.  No  analytical  tests  are  required 
to  be  performed  on  these  samples. 

The  examination  must  be  made  at 
least  Qnce  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  end  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 


(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

UTien  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  incluM 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  tlie  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staffs 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

g.  Baseline  general  permit  variance. 
On  September  9, 1992,  and  September 
25, 1992,  EPA  pubhshed  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 


requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
from  ship  and  boat  building  and  repair 
facilities.  These  notices  specifically 
require  that  facilities  with  storm  water 
discharges  that  are  associated  with  ihip 
and  boat  building  and  repair  are 
required  to  monitor  their  storm  water 
discharges  for  oil  and  grease,  COD,  TSS, 
and  pH.  Today's  proposed  permit 
contains  different  monitoring 
requirements.  EPA  requests  comment 
upon  the  difference  between  the 
monitoring  requirements  set  out  for  ship 
and  boat  building  and  repairing 
faciUties  in  the  September  1992  General 
Permits  and  those  required  in  today's 
proposed  permit. 

9.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
part  IX.R.8  of  today's  proposed  permit. 

a.  Storm  water  discharges.  During  the 
period  beginning  on  the  effective  date 
and  lasting  through  the  expiration  date 
of  this  permit,  permittees  with  activities 
identified  in  paragraphs  XI.R.9.a.(l)  and 
XI.R.9.a.(2)  must  monitor  storm  water 
discharges  associated  with  industrial 
activity  for  the  parameters  identified  in 
Table  R-7  at  least  annually  (1  time  per 
year)  except  as  provided  in  VI.A. 
(Sampling  Waiver  and  Representative 
Discharge).  In  addition  to  the 
parameters  listed,  the  permittee  shall 
provide  the  date  and  duration  (in  hours) 
of  the  storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  nmoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled, 

(1)  Storm  water  discharges  from  boat 
building  (including  cutting,  routing, 
forming,  assembling,  painting, 
varnishing,  sanding  and  welding)  or 
boat  repairing  (including  engine  repair 
and  maintenance,  vessel  repair  and 
maintenance,  painting,  blasting,  sanding 
and  welding)  activities  that  are  exposed 
to  storm  water;  122 

(2)  Storm  water  discharges  from  ship 
building  or  repairing  activities.^^a 


Table  R-7.— Storm  Water  Discharge  Parameters 


Parameter 


Total  Flow 

Oil  &  Qrease 


Unit 


MOD  .... 
mg/L  -., 


Frequency 


1/year 
l^ear 


Sample  type* 


Estimate. 
Grab. 


>u  Accordiiiti  to  tbs  U.S.  Coact  Guard,  a  vessal  55 
feet  or  graeter  in  l«Bgth  1«  referred  to  ai  a  ihip,  and 

a  vessel. imoller  than  65  feet  is  a  boat 


»»»  According  to  the  U.S.  Coast  Guard,  a  vessel  65 
feet  or  greater  in  length  is  referred  to  as  a  ship,  and 
a  vessel  smaller  than  65  feel  is  a  boat 
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Table  R-7.— Storm  Water  Discharge  Parameters— Continued 


Parameter 


Chemical  Oxygen  DemarxJ  (COD) 

Total  Suspended  Sdids  (TSS) 

PH ZZZZZ""""""'""". 

Total  Recoverat>le  Copper 

Total  Recoverable  Lead  '.."'."."."!!"!......"!!!.".".""!!.". 

Total  Recoverable  Zinc  !"!"...!!!!!!!!"!!!"!."!!!!™ 

Acute  wtx)le  effluent  toxicity  ."!!!!!."!.!!!1"."!"!!C"! 

Any  pollutant  limited  in  an  effluent  guideline  to  wtiich  the  facility  Is  subjeot 


Unit 


mg/L  

mg/L  

standard 

mg/L  

mg/L  

nr)g/L  


Frequency 


1/year 
1/year 
l^ear 
1/year 
1^ear 
1/year 
1/year 
I/year 


Sample  type  > 


Grab. 
Grab. 
Grab. 
Grab. 
Grab. 
Grab. 
Grab. 
Grab. 


!,??l^J^-'t^l!  !^'  '*?.*=°"^*®*!.'^.'t'*  "^1^  '"''^®«  °'  *^«  discharge  or  as  soon  thereafter  as  practical,  but  not  to  exceed  60  minutes 
"The  acute  whole  effluent  toxiaty  shall  be  performed  in  accordance  with>art  XI.R.9.b.  of  this  section  minutes. 


b.  Toxicity  testing— (1)  Test 
procedures— (a)  The  permittee  shall 
conduct  acute  24-hour  static  toxicity 
tests  on  both  an  appropriate  invertebrate 
and  an  appropriate  fish  (vertebrate)  test 
species  (EPA/600/4-90-027  Rev.  9/91. 
Section  6.1).  Freshwater  species  must  be 
used  for  discharges  to  freshwater  bodies. 
Due  to  the  nonsaline  nature  of 
rainwater,  freshwater  should  also  be 
used  for  discharges  to  estuarine.  marine, 
or  other  naturally  saline  waterbodies. 

(b)  All  test  organisms,  procedures  and 
quality  assurance  criteria  used  shall  be 
in  accordance  with  "Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  to  Freshwater  and  Marine 
Organisms."  EPA/600/4-90/027,  or  the 
most  current  edition.  The  control  water 
used  will  be  moderately  hard  water  as 
described  In  EPA/600/4-90/027.  Table 
6.  or  the  most  oirrent  edition. 

(c)  Tests  shall  be  conducted  annually 
(once  per  year)  on  a  grab  sample  of  the 
discharge.  Test  shall  be  conducted  using 
100  percent  effluent  (no  dilution)  and  a 
control  consisting  of  synthetic  dilution 
water.  Results  of  all  tests  conducted 
with  any  species  shall  be  reported 
according  to  EPA/600/4-90-27  (or  the 
most  current  edition).  Section  12. 
Report  Preparation,  and  the  report 
submitted  to  EPA  with  the  Discharge 
Monitoring  Reports  (DMRs).  On  the 
DMR.  the  permittee  shall  report  "0"  if 
there  is  no  statistical  difference  between 
the  control  mortahty  and  the  effluent 
mortality  for  each  dilution.  If  there  is 
statistical  difference  (exhibits  toxicity), 
the  permittee  shall  report  "1"  on  the 
DMR. 

(2)  If  acute  whole  effluent  toxicity 
(statistically  significant  difference 
between  the  100  percent  dilution  and 
the  control)  is  detected  in  the  storm 
water  discharges,  the  permittee  shall 
review  the  storm  water  pollution 
prevention  plan  and  make  appropriate 
modifications  to  assist  in  identifying  the 
sources  of  toxicity  and  to  reduce  the 
toxicity  of  their  storm  water  discharges. 
A  summary  of  the  review  and  the 


resulting  modifications  shall  be 
provided  in  the  plan. 

10.  Cost  Estimates 

This  section  which  covers  ship 
building  and  repairing  facilities  and 
boat  building  and  repairing  facilities. 
does  not  include  numeric  effluent 
limits.  The  BMPs  described  within  this 
section  are  designed  to  prevent  or 
minimize  pollutants  in  the  storm  water 
runoff.  Facilities  choose  and  implement 
the  BMPs  which  best  fit  site  specific 
requirements.  Because  this  section  does 
not  contain  nimieric  effluent  limits  or 
requirements  to  implement  specific, 
predetermined  BMPs.  an  economic 
achievable  analysis  is  not  required. 

S.  Sfonn  Water  Discharges  Associated 
With  Industrial  Activity  From  Vehicle 
Maintenance  Areas,  Equipment 
Cleaning  Areas,  or  Deicing  Areas 
Located  at  Air  Transportation  Facilities 

1.  Discharges  Covered  Under  This 
Section 

The  storm  water  application 
regulations  define  "storm  water 
discharges  associated  with  industrial 
activity"  in  terms  of  eleven  categories  of 
industrial  activities  at  40  CFR 
122.26(b)(14).  Category  (viii)  of  this 
definition  includes  transportation 
facilities  classified  as  Standard 
Industrial  Classifications  (SIC)  40,  41, 
42  (except  4221-25),  43,  44.  45  and 
5171  that  have  vehicle  and  equipment 
maintenance  shops,  equipment  cleaning 
operations,  or  airport  deicing 
operations.  The  category  furSier  states 
that  only  those  portions  of  the  facility 
that  are  either  involved  in  vehicle  and 
equipment  maintenance  (including 
vehicle  and  equipment  rehabilitation, 
mechanical  repairs,  painting,  fueling, 
and  lubrication),  equipment  cleaning 
operations,  or  airport  deicing  operations 
are  associated  with  industrid  activity. 
The  conditions  proposed  in  this  section 
apply  to  facilities  generally  classified  as 
SIC  code  45  (airports,  airport  terminals 
and  flying  fields)  which  conduct  the 
above  described  activities. 


When  an  industrial  facility,  described 
by  the  above  ehgibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facihty,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

a.  Responsible  parties.  Airports 
typically  operate  under  a  single 
management  organization  known  as  the 
airport  "authority"  which  in  most  cases 
is  a  ipublic  agency.  As  the  operator  of 
the  facility,  the  airport  authority  is 
responsible  for  applying  for  an  NPDES 
storm  water  permit.  Airline  companies 
and  fixed  base  operators  (e.g..  fueling 
companies  and  maintenance  shops)  that 
have  contracts  with  the  airport  authority 
to  conduct  business  on  airport  property 
are  referred  to  as  "tenants"  of  the 
airport.  Operations  conducted  by 
tenants,  if  described  as  industrial 
acUvities  at  40  CFR  122.26(b){14)(viii). 
must  be  in  compliance  with  the 
conditions  of  this  section.  As  such,  a 
storm  water  pollution  prevention  plan 
developed  in  accordance  with  the 
requirements  of  Part  XI.S.3.  shall  be 
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prepared  for  areas  occupied  by  tenants 
of  the  airnort  facility  who  conduct 
industrial  activities  as  described  in  Part 
XI.  of  today's  proposed  permit.  Plans 
developed  for  areas  of  the  airport 
facility  occupied  by  tenants  of  the 
airport  shall  be  integrated  Into  the  storm 
water  pollution  prevention  plan  for  the 
entire  airport  facility. 

While  the  case  could  be  made  that 
each  tenant  is  responsible  for  the 
discharge  of  pollutants  in  storm  water 
runoff  from  their  areas  of  operations,  it 
is  the  operator  of  the  facility,  the  airport 
authority,  that  is  responsible  for  the 
storm  water  discharges  from  the  site. 
Thus,  the  airport  authority  is 
responsible  for  developing  a  storm 
water  pollution  prevention  plan  for  the 
airport  facility  as  well  as  ensuring  that 
the  facility  as  a  whole  is  in  compliance 
with  the  conditions  of  this  section. 

2.  Pollutants  Found  in  Storm  Water 
Discharges 

In  general,  the  quantitative  data 
subioitted  thus  far  has  not  raised  any 
particular  areas  of  concern  with  respect 
to  discharges  of  pollutants  resulting 
from  vehicle  maintenance  and/or 
deicirg  operations  conducted  at  airport 
iacihties.  However,  EPA  believes  that 
the  part  2  sampling  data  does  not 
provide  justification  that  discharges 
resulting  from  delcing  operations  are 
not  a  significant  source  of  pollutants. 
The  sampling  requirements  for  part  2  of 
the  group  application  did  not  specify 
that  fecilities  must  sample  storm  water 
discharges  from  areas  where  deidng 
activities  occur  and/or  during  times 
when  such  operations  were  being 
conducted.  As  a  result,  only  one  facility 
indicated  that  the  sampling  data 
submitted  was  collected  from  areas 
where  deidng  activities  were  being 
conducted.  After  reviewing  recent  case 
studies  on  the  effects  of  glycol 
discharges  to  receiving  waters,  EPA 
reports  and  the  results  of  FAA  surveys, 
EPA  believes  that  additional 
information  on  the  discharges  of  deidng 
chemicals  to  receiving  waters  as  a  result 
of  aircraft  and  runway  deidng 
operations  is  warranted  and  necessary. 

Both  ethylene  and  propylene  glycols 
exert  high  oxygen  demands  when 
released  into  receiving  waters.  As  such, 
this  section  requires  that  fadlities  report 
both  the  Biochemical  Oxygen  Demand 
(BOD)  and  Chemical  Oxygen  Demand 
(COD)  of  discharges  sampled  at  fadlities 
that  use  at  least  100,000  gallons  or  more 
of  glycol-based  deidng  chemicals.  The 
concentration  of  nitrogen  and  possibly 
ammonia  are  the  concern  with  respect 
to  deidng  operations  where  urea  is 
used.  Therefore,  this  section  reqiiires 
that  fadlities  subject  to  the  monitoring 


requirements  In  Part  XI.S.5.  of  the 
permit  alsa  report  the  concentration  of 
Total  Kjeldahl  Nitrogen  (TKN)  in 
discharges  sampled. 

The  results  of  the  storm  water  survey 
conducted  by  FAA  (June  1992)  showed 
that  10  percent  of  the  respondents  who 
conduct  deidng  activities  used  more 
than  100,000  gallons  of  glycol  based 
deidng  chemicals  during  winter 
seasons.  In  addition,  those  fadlities 
using  more  than  100,000  gallons  of 
glycol  based  deidng  chemicals 
accounted  for  71  percent  of  the  total 
amount  of  glycol  based  deidng 
chemicals  reported  in  the  survey.  In  a 
similar  survey  condurted  by  the 
American  Assodation  of  Airport 
Executives,  4  percent  of  the  airports 
conducting  deidng  activities  used  more 
than  100,000  gallons  of  ethylene  glycol 
which  represented  approximately  76 
percent  of  the  total  amount  of  ethylene 
glycol  used  by  all  airports  surveyed. 

3.  Special  Conditions 

Today's  proposed  permit  clarifies  in 
Part  XI.S.2.  (Prohibition  of  Non-storm 
Water  Discharges)  that  non-storm  water 
discharges,  including  discharges  from 
aircraft,  ground  vehicle  and  equipment 
washwaters,  dry  weather  discharges 
from  airport  deicing/anti-idng 
operations,  and  dry  weather  discharges 
resulting  from  runway  maintenance  are 
not  authorized  under  this  section.  The 
operators  of  such  discharges  must 
obtain  coverage  under  a  separate  NPDES 
permit  if  discharged  to  waters  of  the 
U.S.  or  through  a  munidpal  separate 
storm  sewer  system.  In  a  related 
requirement,  ^e  permittee  is  required  to 
attach  a  copy  of  the  NPDES  permit 
issued  for  ihe  discharge  of  non-storm 
water  runoff  or.  If  an  NPDES  permit  has 
not  yet  been  Issued,  a  copy  of  the 
pending  appUcatlon  to  the  plan.  For 
fadlities  that  discharge  the  waters 
mentioned  above  to  a  sanitary  sewer 
system,  the  operator  of  the  sanitary 
sewer  system  must  be  notified.  A  copy 
of  the  notification  letter  must  be 
attached  to  the  plan.  If  an  industrial 
user  permit  has  been  issued  under  a 
pretreatment  program,  a  copy  of  the 
permit  must  be  attached  to  the  plan  as 
does  any  other  permit  to  which  the 
fadlity's  discharge  waters  are  subject. 

4.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  the  plan.  The  pollution 

Erevention  plan  requirements  described 
Blow  are  in  addition  to  those  found 
imder  Part  Vl.C. 

[1]  Description  of  potential  pollutant 
sources.  In  addition  to  the  common 
pollution  prevention  plan  requirements 
discussed  In  Part  VI.C.2.  (Drainage),  the 


site  map  developed  for  an  entire  airport 
fadlity  shall  identify  and  indicate  the 
location  of  each  tenant  of  the  fadlity 
conducting  Industrial  activities  as 
described  in  this  section. 

In  addition  to  the  pollution 
prevention  requirements  dlsciissed  in 
Part  VI.C.2.  (Summary  of  Potential 
Pollutant  Sources),  airport  facilities, 
including  areas  operated  by  tenants  of 
the  fadlity  that  conduct  industrial 
activities,  must  address  the  following 
specific  operations  and  areas  where  the 
operations  occur: 

•  Aircraft  deicing — Includes  both 
deicing  to  remove  frost,  snow  or  ice,  and 
anti-icing  which  prevents  the 
accumulation  of  tost,  snow  or  ice. 
Deidng  of  an  airplane  is  accomphshed 
through  the  application  of  a  freezing 
point  depressant  fluid,  commonly 
ethylene  glycol  or  propylene  glycol,  to 
the  exterior  surface  of  an  airplane.  Both 
ethylene  and  propylene  glycol  have 
high  biochemical  oxygen  demands 
(BOD)  when  discharged  to  receiving 
waters.  Environmental  impacts  on 
surface  waters  due  to  glycol  discharges 
includes  glycol  odors  and  glycol 
contaminated  surface  water  and  ground 
water  systems,  diminished  dissolved 
oxygen  levels  and  fish  kills. 

The  Federal  Aviation  Administration 
(FAA)  recently  conducted  a  survey 
which  focused  on  aircraft  and  runway 
deicing  operations  being  conducted  at 
U.S.  airports.  Ninety-six  airports 
responded  to  the  survey  and  results  are 
stimmarized  in  a  final  report  dated  June 
1, 1992.  In  stmmiary,  65  airports 
Indicated  the  amounts  of  ethylene 
glycol  used  for  aircraft  deidng  for  the 
v«nter  periods  of  1989-90  and  1990-91 
and  the  volumes  used  by  each  airport 
ranged  significantly,  from  a  few  gallons 
to  520,000  gallons.  The  average  annual 
volume  of  ethylene  glycol  used  by  all 
respondents  for  the  wrinter  periods  of 
1989-90  and  1990-91  was 
approximately  2,159,426  gallons. 
The  majority  of  aircraft  deidng 
operations  occur  on  the  apron  adjacent 
to  the  passenger  terminal  and  runoff 
generally  drains  to  a  nearby  storm  water 
inlet.  In  fact,  31  of  the  respondents  to 
the  FAA  survey  Indicated  that  75 
percent  or  more  of  the  spent  deidng 
chemicals  were  discharged  to  the  storm 
sewer  system.  In  general,  the  remainder 
of  spent  chemical  resulting  from  aircraft 
deicing  operations  drained  to  ditches  or 
open  areas. 

All  aspects  of  aircraft  deicing/anti- 
idng  operations,  including  quantities 
used  and  stored,  as  well  as  application, 
handling  and  storage  procedures  are 
.  required  to  be  addressed  under  the 
conditions  of  this  section. 
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•  Runway  deicing/anti-icing — 
Includes  deicing/anti-icing  operations 
conducted  on  runways,  taxiways  and 
ramps.  Runway  deicing/anti-icing 
commonly  involves  either  the 
application  of  chemical  fluids  such  as 
ethylene  glycol  or  propylene  glycol,  or 
solid  constituents  such  as  pelletized 
urea  Urea  has  a  high  nitrogen  content, 
therefore  degradation  of  urea  in  a 
receiving  water  causes  an  increase  in 
nutrient  loadings  resulting  in  an 
accelerated  growth  of  algae  and 
eutrophic  conditions.  Under  certain 
ambient  conditions,  the  degradation  of 
urea  in  receiving  waters  can  also  resuU 
in  ammonia  concentrations  toxic  to 
aquatic  life. 

The  FAA's  storm  water  survey 
indicated  that,  of  the  facilities  that 
indicated  using  urea  for  runway  deicing 
for  the  winter  periods  of  1989-90  and 
1990-91,  the  amount  of  urea  used 
during  a  single  winter  period  ranged 
from  100  pounds  to  1. 450.000  pounds 
(715  tons).  With  regard  to  disposal  of 
spent  deicing  chemicals  from  runways, 
taxiways  and  ramps,  20  airports  directly 
discharged  50  percent  or  more  of  runoff 
from  deicing  areas  to  storm  sewers.  In 
response  to  question  concerning 
collection  and  treatment  of  spent 
deicing  chemicals  from  runway  deicing 
activities,  sixty  facihties  responded  and 
only  five  faciUties  indicated  that  runoff 
from  runway  deicing  operations  was 
collected  and  treated. 

All  aspects  of  runway  deicing/anti- 
icing  operations,  including  quantities 
used  and  stored,  as  well  as  apphcation. 
handling  and  storage  procedures  are 
required  to  be  addressed  under  the 
conditions  of  this  section. 

•  Aircraft  servicing— Typically 
conducted  on  the  apron  area  adjacent  to 
the  passenger  terminal,  the  servicing  of 
aircraft  could  potentially  contribute 
pollutants  to  storm  water.  As  a  result  of 
spills  or  leaks  during  the  servicing  of 
airplanes,  fluids  such  as  engine  oil, 
hydrauhc  fluid,  fuel  and  lavatory  waste 
could  potentially  enter  the  storm  water 
system  and/or  be  discharged  to 
receiving  waters.  All  spillage  other  than 
potable  water  should  be  prevented  from 
entering  the  storm  sewer  system. 

•  Aircraft,  ground  vehicle  and 
equipment  maintenance  and  washing — 
Maintenance  activities  included  in  this 
section  include  both  minor  and  major 
operations  conducted  either  on  the 
apron  adjacent  to  the  passenger 
terminal,  or  at  dedicated  maintenance 
facilities.  Potential  pollutant  sources 
from  all  types  of  maintenance  activities 
includes  spills  and  leaks  of  engine  oils, 
hydrauhc  fluids,  transmission  oil. 
radiator  fluids,  and  chemical  solvents 
used  for  parts  cleaning.  In  addition  the 


disposal  of  waste  parts,  batteries,  oil  and 
fuel  filters,  and  oily  rags  also  have  a 
potential  for  contaminating  storm  water 
rvmoff  bom  maintenance  areas  unless 
proper  management  practices  and 
operating  procedures  are  implemented. 
The  spent  wash  water  from  aircraft  and 
ground  vehicle  washing  activities  could 
potentially  be  contaminated  with 
surface  dirt,  metals,  and  fluids  (fuel, 
hydraulic  fluid,  oil.  lavatory  waste). 

•  Runway  maintenance— Over  time, 
materials  such  as  tire  rubber,  oil  and 
grease,  paint  chips,  and  jet  fuel  can 
buildup  on  the  surface  of  a  runway 
causing  a  reduction  in  the  friction  of  the 

f)avement  surface.  When  the  friction 
evel  of  the  runway  falls  below  a 
specific  level,  then  maintenance  on  the 
runway  must  be  performed.  The  Federal 
Aviation  Administration  (FAA) 
recommends  several  methods  for 
removing  rubber  deposits  and  other 
contaminants  &t)m  a  runway  surface 
including  high  pressure  water,  chemical 
solvents,  high  velocity  particle  impact, 
and  mechanical  grinding.  If  not  properly 
managed,  the  materials  removed  from 
the  nmway  surface  could  be  discharged 
into  nearby  surface  waters.  Similarly,  if 
chemical  solvents  are  used  in  the 
maintenance  operation,  improper 
management  practices  could  result  in 
discharges  of  the  chemical  solvents  in 
the  storm  water  runoff  from  rimway 
areas  to  nearby  surface  waters. 

(2)  Measures  and  controls.  In  addition 
to  the  common  pollution  prevention 
plan  reauirements  discussed  in  Part 
VI.C.3.  (Measures  and  Controls),  this 
section  specifies  that  permittees  must 
address  particular  Best  Management 
Practices  (BMP)  for  specific  areas  and 
operations  identified  as  potential 
sources  of  pollutants.  This  section 
further  specifies  that  a  schedule  for 
implementation  shall  be  provided  for 
each  BMP  selected.  The  BMPs  specified 
in  this  section  are  not  intended  to  be  the 
only  alternative  management  practices 
considered  by  operators,  simply  the 
minimum  to  be  considered.  In  most 
cases,  the  BMPs  specified  are  common 
sense  practices  that  are  already  in 
common  practice  at  many  airport 
facilities.  As  such,  operators  may  only 
need  to  include  the  information  in  their 
storm  water  pollution  prevention  plan. 
Specific  areas  and  industrial  operations 
mentioned  in  this  section  and  the 
corresponding  BMPs  for  such  areas  are 
the  following: 

(a)  Aircraft,  ground  vehicle  and 
equipment  maintenance  areas 
(including  aircraft  service  areas) — The 
plan  must  describe  measures  that 
prevent  or  minimize  the  contamination 
of  storm  water  runoff  from  all  areas  used 
for  aircraft,  ground  vehicle  and 


equipment  maintenance  and  servicing. 
Management  practices  such  as 
performing  all  maintenance  activities 
indoors,  maintaining  an  organized 
inventory  of  materials  used,  draining  all 
parts  of  fluids  prior  to  disposal, 
prohibiting  the  practice  of  hosing  down 
the  apron  or  hangar  floor,  using  dry 
cleanup  methods  in  the  event  of  spills, 
and/or  collecting  the  storm  water  runoff 
from  maintenance  and/or  service  areas 
and  providing  treatment,  or  recycling 
should  be  considered. 

(fc)  Aircraft,  ground  vehicle,  and 
equipment  cleaning  areas — ^The  plan 
must  describe  measures  that  prevent  or 
minimize  the  contamination  of  the 
storm  water  runoff  from  all  areas  used 
for  aircraft,  ground  vehicle,  and 
equipment  maintenance.  Management 
practices  such  as  performing  all 
cleaning  operations  indoors,  and/or 
collecting  the  storm  water  nmoff  from 
the  area  and  providing  treatment  or 
recycling  should  be  considered. 

(c)  Aircraft,  ground  vehicle,  and 
equipment  storage  areas — ^The  storage  of 
aircraft,  ground  vehicles,  and  equipment 
awaiting  maintenance  must  be  confined 
to  designated  areas  (delineated  on  the 
site  map).  The  plan  must  describe 
measures  that  prevent  or  minimize  the 
contamination  of  storm  water  runoff 
from  these  areas.  Management  practices 
such  as  indoor  storage  of  aircraft  and 
ground  vehicles,  the  use  of  drip  pans  for 
the  collection  of  fluid  leaks,  and 
perimeter  drains,  dikes  or  berms 
surrounding  storage  areas  should  be 
considered. 

(d)  Material  storage  areas— Storage 
units  of  all  materials  (e.g.,  used  oils, 
hydrauhc  fluids,  spent  solvents  and 
waste  aircraft  fuel)  must  be  maintained 
in  good  condition,  so  as  to  prevent 
contamination  of  storm  water,  and 
plainly  labeled  (e.g..  "used  oil." 
"Contaminated  Jet-A,"  etc.).  The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  storage  areas. 
Management  practices  such  as  indoor 
storage  of  materials,  centralized  storage 
areas  for  waste  materials,  and/or 
installation  of  harming  and  diking 
around  storage  areas  should  be 
considered  for  implementation. 

(e)  Airport  ftiel  system  andftjeling 
areas — The  plan  must  describe 
measures  that  prevent  or  minimize  the 
discharge  of  fuels  to  the  storm  sewer 
resulting  from  fuel  servicing  activities  or 
other  operations  conducted  in  support 
of  the  airport  fuel  system.  Where  the 
discharge  of  fuels  into  the  storm  sewer 
cannot  be  prevented,  the  plan  shall 
indicate  measures  that  will  be  employed 
to  prevent  or  minimize  the  discharge  of 
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the  contaminated  runoff  into  receiving 
surface  waters. 

(/)  Source  reduction — This  section 
specifies  that  faciUties  v^^hich  conduct 
aircraft  and/or  ranway  (including 
taxiways  and  ramps)  deicing/anti-icing 
operations  shall  evaluate  present 
operating  procedures  to  consider 
alternative  practices  which  would 
reduce  the  overall  amount  of  deicing/ 
anti-icing  chemical  used  and/or  lessen 
the  environmental  impact  of  the 
pollutant  source. 

With  regard  to  runway  deicing/anti- 
icing  operations,  operators  should  begin 
by  evaluating  present  chemical 
application  rates  to  ensure  against 
excessive  over  application.  Devices 
which  meter  the  amount  of  chemical 
being  applied  to  runways  help  to 
prevent  over  application.  Operators 
should  also  emphasize  anti-icing 
operations  which  would  preclude  the 
need  to  deice;  less  chemical  is  required 
to  keep  ice  off  a  runway  than  is  required 
to  remove  ice  from  a  rimway.  To  further 
assist  in  implementing  anti-icing 
procedures,  operators  should  also 
consider  instalhng  runway  ice  detection 
systems  (RID)  otherwise  known  as 
"pavement  sensors"  which  monitor 
runway  temperatures.  Pavement  sensors 
provide  an  indication  of  when  runway 
temperatures  are  approaching  freezing 
conditions,  thus  alerting  operators  of  the 
need  to  anti-ice.  Deicing  chemicals 
applied  during  extremely  cold,  dry 
conditions,  are  often  ineffective  since 
they  do  not  adhere  to  the  ice  surface  and 
may  be  scattered  as  a  result  of  windy 
conditions  or  aircraft  movement.  In  an 
effort  to  improve  the  efficiency  of  the 
application,  operators  should  consider 
pre-wetting  the  deicing  chemical  to 
improve  the  adhesion  to  the  iced 
surface. 

With  regard  to  substitute  deicing/anti- 
icing  chemicals  for  runway  use. 
operators  should  consider  using 
cnemicals  which  have  less  of  an 
environmental  impact  on  receiving 
waters.  Potassium  acetate,  has  a  lower 
oxj-gen  demand  than  glycol,  is  nontoxic 
to  aquatic  habitat  or  humans,  and  was 
approved  by  the  FAA  for  runway 
deicing  operations  in  November,  1991 
(AC  No.  150/5200-30A  CHG 1). 

In  considering  alternative 
management  practices  for  aircraft 
deicing/anti-icing  operations,  operators 
should  evaluate  present  application 
rates  to  ensure  against  excessive  over 
application.  In  addition,  operators  may 
consider  pretreating  aircraft  with  hot 
water  or  forced  air  prior  to  the 
application  of  chemical  deicer.  The  goal 
of  this  meinagement  practice  is  to  reduce 
the  amount  of  chemical  deicer  used 
during  the  operation.  This  management 


practice  alone  is  not  sufficient  since 
discharges  of  small  concentrations  of 
glycol  can  have  significant  effects  on 
receiving  waters.  It  is,  however,  an 
effective  measure  to  reduce  the  amount 
of  glycol  needed  per  operation. 

(g)  Management  of  runoff— A  number 
of  reports  developed  for  EPA  (Guidance 
For  Issuing  NPDES  Storm  Water  Permits 
For  Airports,  September  28,  1991)  and 
Federal  Aviation  Administration  (FAA) 
Advisory  Circulars  (AC  150-5320-15) 
indicate  that  the  most  common  location 
for  deicing/anti-icing  aircraft  at  U.S. 
airports  is  along  the  apron  areas  where 
mobile  deicing  vehicles  operate  from 
gate  to  gate.  In  a  recent  FAA  survey  of 
deicing  operations  at  U.S.  airports  (June 
1992),  the  majority  of  respondents 
indicated  that  spent  deicer  chemicals 
from  aircraft  deicing  operations  either 
drain  to  the  storm  sewer  system,  open 
areas,  or  are  left  to  evaporate  on  the 
ramp. 

This  section  specifies  that  facilities 
shall  provide  a  narrative  description  of 
BMPs  to  control  or  manage  storm  water 
runoff  from  areas  where  deicing/anti- 
icing  operations  occur  in  an  effort  to 
minimize  or  reduce  the  amount  of 
pollutants  being  discharged  from  the 
site.  For  example,  when  deicing 
operations  are  conducted  on  aircraft 
during  periods  of  dry  weather,  operators 
should  ensure  that  storm  water  inlets 
are  blocked  to  prevent  the  discharge  of 
deicing  chemical  in  the  storm  sewer 
system.  Mechanical  vacuum  systems  or 
other  similar  devices  can  then  be  used 
to  collect  the  spent  deicing  chemical 
from  the  apron  surface  for  proper 
disposal.  Establishing  a  centralized 
deicing  station  would  also  provide 
better  control  over  aircraft  deicing 
operations  in  that  it  enables  operators  to 
readily  collect  spent  deicing  chemicals. 

Once  spent  deicer  chemicals  are 
collected,  operators  can  then  select  from 
various  methods  of  disposal  such  as: 

(ij  Disposal, to  sanitary  sewage 
facility— Because  glycols  are  readily 
biodegradable,  runoff  can  be  treated 
along  with  sanitary  sewage.  The 
receiving  treatment  plant  would, 
however,  have  to  have  the  capacity  to 
handle  the  hydraulic  load  as  well  as  the 
additional  biochemical  oxygen  demand 
associated  with  the  deicing  chemical. 
Measurements  have  shown  that  the 
average  oxygen  demand  for  glycol  is 
between  400,000  and  600,000  mg  O2/L 
even  if  diluted  per  fluid  manufacturers 
specifications  (FAA  AC  150-5320-15 
CHG  1, 1991).  To  lessen  both  the 
increased  hydraulic  and  pollutant  loads 
due  to  runoff  from  airport  deicing 
operations,  retention  basins  may  be 
located  at  the  airport  facihty. 


(ii)  Retention  and  detention  ponds — 
Conversion  of  suitable  unused  airport 
land  into  retention  or  detention  basins 
allows  for  collection  of  large  volumes  of 
glycol  waste  from  pavement  surface 
runoff.  The  design  capacity  for  such 
basins  should  at  least  handle  surface 
rimoffs  for  winter  months  noting  the 
decreased  microbial  activity  during  the 
winter  season  which  is  needed  for 
biodegradation,  plus  additional  capacity 
for  runoff  during  thawing  periods. 
Continuous  aeration  would  supply 
required  oxygen  and  allow  for  faster 
biodegradation  and  release  of  glycol 
waste,  which  may  reduce  capacity 
requirements.  Metering  the  discharge  of 
flow  from  an  onsite  basin  allows  the 
operator  to  better  control  the  rate  of  flow 
during  peak  flight  hours  and  to  avoid 
BOD  shock  loadings  to  a  sanitary 
treatment  faciUty  or  a  surface  water. 

(Hi)  Recycling— Glycol  recycling 
provides  operators  with  a  chemical  cost 
savings  since  recaptured  glycol  can  be 
sold  or  reused  for  other  nonaircraft 
applications  (FAA  AC  150-5320-15, 
February  1991).  Studies  indicate  that 
collected  deicing  chemicals  which  have 
glycol  concentrations  ranging  from  15  to 
25  percent  can  be  cost  effectively 
recycled.  The  optimal  conditions  for 
collecting  the  highest  concentration  of 
glycol  in  spent  deicing  fluid  is  directly 
from  the  apron  or  centralized  deicing 
station  when  deicing  operations  are 
conducted  during  dry'  weather  or  light  • 
precipitation  events.  Deicing  chemicals 
discharged  to  retention  basins  which  are 
then  allowed  to  mix  with  additional 
surface  runoff  typically  result  in  glycol 
concentrations  well  below  the 
acceptable  range  for  recycling.  There 
are,  however,  methods  of  physical 
separation  presently  available  which 
increase  the  concentration  of  glycol  and 
allow  operators  to  recover  a  relatively 
reusable  product. 

(h)  Inspections — In  addition  to  the 
common  pollution  prevention  plan 
requirements  discussed  in  Part  VI.C.3. 
(Inspections),  airport  authorities  shall 
inspect  (1)  designated  equipment  and 
areas  of  the  facility  occupied  by  tenants 
who  conduct  industrial  activities  as 
described  in  this  section  on  a  quarterly 
basis,  and  (2)  equipment  and  areas 
involved  in  deicing/anti-icing 
operations  on  a  weekly  basis  during 
periods  when  deicing/anti-icing 
operations  are  being  conducted. 

(i)  Pollution  prevention  training — 
Pollution  Prevention  training  programs 
shall  inform  airport  management  and 
tenant  personnel  responsible  for 
implementing  activities  identified  in  the 
storm  water  pollution  prevention  plan, 
as  well  as  tenants  of  the  airport  facihty, 
of  the  components  and  goals  of  the  plan. 
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Training  should  address  topics  such  as 
spill  response,  good  housekeeping, 
material  management  practices  and 
deicing  procedures.  The  pollution 
prevention  plan  shall  identify  periodic 
dates  for  such  training. 

(3)  Comprehensive  s'te  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to;  (1)  Confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan.  (2) 
determine  the  effectiveness  of  the  plan, 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  today's 
proposed  permit.  Comprehensive  site 
compliance  evaluations  must  be 
conducted  at  least  annually.  The 
individual  or  individuals  who  will 
conduct  the  inspections  must  be 
identified  in  the  plan  and  should  be 
members  of  the  pollution  prevention 
team.  Inspection  reports  must  be 
retained. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

5.  Niuneric  Effluent  Limitation 

There  are  no  additional  numerical 
limitations  beyond  those  in  Part  Vl.F.  of 
this  fact  sheet. 

6.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that  airports 
may  reduce  the  level  of  pollutants  in 
storm  water  runoff  from  their  sites 
through  the  development  and  proper 


implementation  of  the  storm  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposea  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effiectiveness  of  the  pollution  prevention 
plan  and  to  characterize  the  discharge 
for  potential  environmental  impacts,  the 
proposed  permit  requires  airport 
racihties  that  use  100.000  gallons  or 
more  of  glycol-based  deicing  chemicals 
and/or  100  tons  or  more  of  urea  on  an 
average  annual  basis  to  collect  and 
analyze  samples  of  their  storm  water 
discharges  from  areas  where  deidng/ 
anti-icing  activities  occur  for  the 
pollutants  listed  in  Table  S-1.  The 
pollutants  listed  in  Table  S-1  were 
found  to  be  above  benchmaric  levels  for 
a  significant  portion  of  airport  facilities 
that  use  100.000  gallons  or  more  of 
glycol-based  deicing  chemicals  and/or 
100  ions  or  more  of  urea  on  an  average 
annual  basis  that  submitted  quantitative 
data  in  the  group  application  process,  or 
are  believed  to  be  present  based  upon 
the  description  of  industrial  activities 
and  significant  materials  exposed. 
Because  these  pollutants  have  been 
reported  at  benchmark  levels  from 
airport  faciUties  that  use  100,000  gallons 
or  more  of  glycol-based  deicing 
chemicals  and/or  100  tons  or  more  of 
urea  on  an  average  basis,  EPA  is 
requiring  monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 
pollution  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  from  airport  facilities  that 
use  100.000  gallons  or  more  of  glycol- 
based  deicing  chemicals  and/ or  100  tons 
or  more  of  urea  on  an  average  basis  must 
be  monitored  four  times  during  the 
second  year  of  permit  coverage  when 
deicing/anti-icing  activities  are 
occurring  and  from  outfalls  that  receive 
storm  water  runoff  from  those  areas.  At 

Table  S-2.— Schedule  of  Monitoring 


the  end  of  the  second  year  of  permit 
coverage,  a  facihty  must  calculate  the 
average  concentration  for  each 
parameter  listed  in  Table  S-1.  If  the 
permittee  collects  more  than  four 
samples  in  this  period,  then  they  must 
calculate  an  average  concentration  for 
each  pollutant  of  concern  for  all 
samples  analyzed. 

Table  S-1.— Industry  Monitoring 
Requirements 


Pollutants  of  concern 


Biochemical  Oxygen  De- 
mand (BOD)). 

Chemical  Oxygen  Demand 
(COD). 

Total  t^eldahl  Nitrogen 
(TKN). 

PH 


Cut-off  con- 
centration 


9  mg/T. 
65  mg/L 
1.50  mg/L 
6.5  to  9  s.u. 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  S-1,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  S-1,  then 
the  permittee  is  required  to  conduct 
monitoring  four  times  for  that  parameter 
while  deicing  operations  are  occurring 
in  the  fourth  year  of  the  permit. 
Monitoring  is  not  required  during  the 
first,  third,  and  fifth  year  of  the  permit. 
The  exclusion  from  monitoring  in  the 
fourth  year  of  the  permit  is  conditional 
on  the  facility  maintaining  industrial 
operations  and  BMPs  that  will  ensure  a 
quality  of  storm  water  discharges 
consistent  with  the  average 
concentrations  recorded  during  the 
second  year  of  the  permit. 


2nd  Year  of  Pennit  Coverage 


4th  Year  of  Permit  Coverage 


Conduct  quarterly  monitoring. 

Calculate  the  average  concentration  for  all  parameters  analyzed  during  this  pe- 
lf average  concentration  is  greater  than  the  value  listed  in  Table  S-1    then 
quarterly  sampling  is  required  during  the  fourth  year  of  the  pennit. 
If  average  concentration  is  less  than  or  equal  to  the  value  listed  in  Table  S-1 
then  no  further  sampling  is  required  for  that  parameter. 
Conduct  quarterly  monitoring  tor  any  parameter  where  the  average  concentra- 
tion in  year  2  of  the  permit  is  greater  than  the  value  listed  in  Table  S-1. 
If  industnal  activities  or  the  pollution  prevention  plan  have  been  altered  such 
that  storm  water  discharges  may  be  adversely  affected,  quarterly  monitoring  is 
required  for  all  parameters  of  concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 


the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 


methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
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discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. 
Throughout  today's  permit.  EPA  has 
proposed  monitoring  requirements  for 
facihties  which  the  Agency  beheves 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facihties  that  do.  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VII.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  or,  in  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  facility  that  are 
within  the  drainage  area  of  the  outfall 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C  of  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  fi'om  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 


sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
apphes  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  nmoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  4(i 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

In  determining  if  the  airport  is  subject 
to  the  monitoring  requirements, 
operators  must  determine  the  "average 
annual  usage  rate"  of  deicing/anti-icing 
chemicals  at  their  particular  facihty. 
The  "average  annual  usage  rate"  is 
determined  by  averaging  the  total 
amounts  of  deicing/anti-icing  chemicals 
used  at  the  facihty  in  the  3  previous 
calendar  years.  The  total  amount  of 
deicing  chemicals  used  at  an  airport 
facility  is  the  cumulative  amount  used 
by  the  airport  authority  and  each  tenant 
of  the  airport  facihty. 

Airport  facihties  which  use  less  than 
100,000  gallons  of  glycol  based  deicing 
chemicals  and/or  less  than  100  tons  of 
urea  on  an  average  annual  basis  are  not 
required  to  monitor  discharges  resulting 


from  deicing  activities.  The  objective  in 
establishing  a  minimum  glycol  usage 
cutoff  from  monitoring  requirements  is 
to  prevent  overly  burdensome 
monitoring  requirements  on  smaller 
airports  that  may  use  smaller  amoimts 
of  deicing  chemicals  and  do  not  have 
the  operating  budget  to  support 
monitoring  and  reporting  requirements. 
In  addition,  a  survey  conducted  by  the 
American  Association  of  Airport 
Executives  (AAAE)  of  association 
members,  revealed  that  airports  which 
use  less  than  20,000  gallons  of  deicing 
chemicals  account  for  less  than  6 
percent  of  the  total  amount  of  deicing 
chemicals  used  nationwide. 

All  facihties  that  conduct  aircraft  and/ 
or  runway  deicing/anti-icing  operations 
shall  prepare  estimates  for  annual 
pollutant  loadings  resulting  from 
discharges  of  spent  deicing  chemicals 
from  the  facihty.  The  loading  estimates 
shall  reflect  the  amounts  of  deicing 
chemicals  discharged  to  separate  storm 
sewer  systems  or  surface  waters,  prior  to 
and  after  implementation  of  the 
facihty 's  storm  water  pollution 
prevention  plan.  The  purpose  of  these 
estimates  is  to  calculate  the  net 
reduction  in  deicing  chemicals  loadings 
to  receiving  streams.  Such  estimates 
shall  be  reviewed  by  a  Registered 
Professional  Engineer,  and  certified  by 
such  engineer.  By  means  of  the 
certification,  the  engineer,  having 
examined  the  facility's,  deicing 
procedures,  and  proposed  control 
measures  described  in  the  storm  water 
pollution  prevention  plan,  shall  attest 
that  the  loading  estimates  have  been 
prepared  in  accordance  with  good 
engineering  practices.  Pollutant  loading 
estimates  developed  during  the  hfe  of 
the  permit  (before,  during  and  after  plan 
implementation)  will  enable  the 
operator  as  well  as  the  permitting 
authority  to  evaluate  the  effectiveness  of 
control  measures  outlined  in  the 
facilities  storm  water  pollution 
prevention  plan  in  reducing  or 
eliminating  discharges  of  deicing 
chemical  from  the  site. 

/.  Baseline  general  permit  variance. 
On  September  9, 1992,  and  September 
25, 1992.  EPA  pubhshed  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
from  airports  with  over  50,000  flights 
per  year.  These  notices  specifically 
require  that  facihties  with  storm  water 
discharges  that  are  associated  with 
airports  are  required  to  monitor  their 
storm  water  discharges  from  aircraft  or 
airport  deicing  areas  for  oil  and  grease, 
BOD,  COD,  TSS,  pH,  and  the  primary 
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ingredient  used  in  the  deicing  material. 
Today's  proposed  permit  contains 
slightly  different  monitoring 
requirements.  EPA  requests  comment 
upon  the  difference  between  the 
monitoring  requirements  set  out  for 
airports  in  the  September  1992  General 
Permits  and  those  required  in  today's 
proposed  permit. 

7.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.S.5.  of  today's  proposed  permit 

a.  During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit,  fadhties 
which  conduct  aircraft  and/or  runway 
deicing/anti-icing  operations  and  use: 

(1)  Less  than  100,000  gallons  of  glycol 
based  deicing  chemicals  and/ or  less 
than  100  tons  of  urea  on  an  average 
annual  basis,  shall  prepare  annual 
pollutant  loading  estimates  for 
discharges  of  spent  deicing  chemicals 
from  the  facility.  The  loading  estimates 
shall  reflect  the  amounts  of  deicing 
chemicals  discharged  to  separate  storin 


sewer  systems  or  surface  waters,  prior  to 
and  after  implementation  of  the 
facility's  stoxm  water  pollution 
prevention  plan.  Such  estimates  shall  be 
reviewed  by  a  Registered  Professional 
Engineer,  and  certified  by  such 
engineer.  By  means  of  the  certification, 
the  engineer,  having  examined  the 
facility's,  deicing  procedures,  and 
proposed  control  measures  described  in 
the  storm  water  pollution  prevention 
plan,  shall  attest  that  the  loading 
estimates  have  been  prepared  in 
accordance  with  good  engineering 
practices.  Certified  loading  estimates  are 
to  be  retained  at  the  airport  facility  and 
attached  to  the  storm  water  pollution 
prevention  plan. 

(2)  20,000  gallons  or  more  but  less 
than  100,000  gallons  of  glycol  based 
deicing  chemicals  and/or  25  tons  or 
more  but  less  than  100  tons  of  urea  on 
an  average  anrmal  basis,  in  addition  to 
the  complying  with  the  requirements 
hsted  in  part  XI.  S.  7..  shall  monitor 
outfalls  from  the  facility  which  collect 
runoff  from  areas  where  deicing/anti- 
icing  activities  occur  at  least  once 
annually  (1  time  per  year).  Permittees 

Table  S-3. 


shall  monitor  such  discharges  when  the 
highest  concentration  of  deicing 
chemicals  is  expected  to  be  discharged 
from  the  site. 

(3)  100,000  gallons  or  more  of  glycol 
based  deicing  chemicals  and/ or  25  tons 
or  more  of  urea  on  an  average  annual 
basis,  shall  monitor  outfalls  from  the 
facility  which  collect  runoff  from  areas 
where  deicing/anti-icing  activities 
occur.  Such  outfalls  shaU  be  monitored 
on  a  weekly  basis  during  the  months  of 
December,  January,  and  February  as 
discharges  containing  deicing  chemicals 
occur. 

For  the  purposes  of  today's  permit, 
the  "average  annual"  usage  rate  of 
deicing/anti-icing  chemicals  is 
determined  by  averaging  the  amounts  of 
deicing/anti-icing  chemicals  used  at  the 
facility  in  the  3  previous  calendar  years. 

b.  In  addition  to  the  parameters  listed 
in  Table  S-3,  the  permittee  shall 
provide  the  date  the  sample  was  taken; 
the  amount  (in  gallons)  of  deicing/anti- 
icing  chemicals  used  during  the 
monitoring  period;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 


Parameter 


Biochemical  Oxygen  Demand  (BOD5) 

Chemical  Oxygen  Demand  (COO) 

Total  KjeWahl  Nitrogen  fTKN) „ 

PH 


Unit 


mQl\.  

mg/L  

mg/L  

Standard 


Frequency 


Annual 
Annual 
Annual 
Anrual . 


Sample 


Grab. 
Grab. 
Grab. 
Grab. 


c.  Sample  type.  Data  shall  be  reported 
for  a  Grab,  sample. 

d.  Reporting:  when  to  submit— (1) 
Facilities  identified  in  Parts  XI.S.7.a.  (2) 
and  (3)  are  not  required  to  submit 
monitoring  results,  unless  required  in 
WTiting  by  the  Director.  Monitoring 
results  shall  be  recorded  on  Discharge 
Monitoring  Report  (DMR)  form(s).  DMR 
form(s)  shall  be  retained  with  the 
pollution  prevention  plan. 

This  section  of  today's  proposed 
permit  requests  public  input  on 
alternative  strategies  to  the  monitoring 
requirements  discussed  above. 
Alternatives,  whether  modifications  to 
the  proposed  monitonng  requirements 
or  completely  different  approaches, 
should  reflect  the  overall  objectives  of 
this  section,  mainly  to  evaluate  the 
effectiveness  of  the  storm  water 
pollution  prevention  plan,  and  to 
characterize  the  pollutant  loadings  on 
receiving  waters  due  to  nmoff  from 
areas  where  deicing  operations  are 
conducted. 


T.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Treatment 
Works 

1.  Discharges  Covered  Under  This 
Section 

On  November  16. 1990  (55  FR  47990), 
the  U.S.  Environmental  Protection 
Agency  (EPA)  promulgated  the 
regulatory  definition  of  "storm  water 
discharges  associated  with  industrial 
activity."  This  definition  includes  point 
source  discharges  of  storm  water  from 
eleven  categories  of  facilities,  including 
""  *  •  (ix)  treatment  works  treating 
domestic  sewage  or  any  other  sewage 
sludge  or  wastewater  treatment  device 
or  system,  used  in  the  storage, 
treatment,  recycling,  and  reclamation  of 
municipal  or  domestic  sewage, 
including  land  dedicated  to  the  disposal 
of  sewage  sludge  that  are  located  within 
the  confines  of  the  facihty,  with  a 
design  flow  of  1.0  mgd  or  more  or 
required  to  have  an  approved 
pretreatment  program  under  40  CFR 
part  403." 

This  section  establishes  special 
conditions  for  storm  water  discharges 


associated  with  industrial  activity  bom 
treatment  works  treating  domestic 
sewage  with  a  design  flow  of  1.0  mgd 
or  more,  or  for  treatment  works  that  are 
required  to  have  an  approved 
pretreatment  program  imder  40  CFR 
Part  403,  or  for  those  having  land 
dedicated  to  the  disposal  of  sevsage 
sludge  within  the  confines  of  the  ^ 
facihty.  Please  note  that  storm  water 
discharges  from  farm  lands,  domestic 
gardens,  or  lands  used  for  sludge 
management  where  sludge  is 
beneficially  reused  and  which  are  not     ' 
physically  located  in  the  confines  of  the 
facility,  or  areas  that  are  in  comphance 
with  Section  405  of  the  Clean  Water  Act 
(C\VA),  are  not  currently  regulated 
under  the  Federal  storm  water 
regulations. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
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other  aectionCs)  in  addidon  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  acti\ities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  $ection(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pouution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  racility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Industry  Profile 

Wastewater  treatment  plants  remove 
organic  and  inorganic  contaminants 
from  domestic  sewage  and  sludge.  This 
section  provides  a  description  of  the 
treatment  processes  for  reducing 
pollutants  in  domestic  sewage.  The 
operations  are  basically  the  same  at  all 
treatment  plants  and  may  be  categorized 
by  three  general  processes:  primary 
treatment,  secondary  treatment,  and 
tertiary  treatment. 

•  Primary  Treatment — The  objective 
of  primary  treatment  is  the  removal  of 
suspended  organic  pollutants.  This 
typically  involves  at  least  one  of  the 
following  operations:  screening,  grit 
removal,  and  sedimentation.  Obemical 


processes,  such  as  disinfection,  may 
also  occur  during  primary  treatment 
operations. 

•  Secondary  Treatment-— The 
objective  of  secondary  treatment  is 
further  removal  of  settleable  solids  and 
soluble  organic  matter.  The  operations 
employed  during  secondary  treatment 
include  biological  oxidation  via 
suspended  growth  or  fixed  film 
processes,  such  as  activated  sludge, 
rotating  biological  contractors  or 
trickling  filters. 

•  Tertiary  Treatment— The  objectives 
of  tertiary  treatment  include  further 
treatment  of  wastewater,  such  as 
removal  of  suspended  solids  by 
filtration:  removal  of  nutrients,  such  as 
phosphorus  and  nitrogen,  typically 
through  chemical  additions  and 
biological  processes,  or  by  selective  ion 
exchange;  and  further  removal  of 
pollutants  through  activated  carbcm 
treatment. 

Prior  to  discharge  into  a  receiving 
water  body,  treated  wastewater  is 
disinfected  iising  chlorination  followed 
by  dechlorinatian.  Sludge  produced 
during  primary  and  secondary  treatment 
is  commonly  combined,  thickened, 
stabilized,  and  then  mechanically 
dewatered.  Sludge  is  aerobically  or 
anaerobically  stabilized  by  adjusting  the 
pH  with  hme.  This  is  followed  by 
dewatering  process  where  a  polymer  is 
added  to  condition  the  sludge  for 
dewatering.  Sludge  is  often  stored  onsite 
in  piles  exposed  to  weather,  imtil  final 
disposal  (e.g.,  suirface  disposal,  or 
incineration).  When  sludge  is  to  be  land 
applied,  sludge  drying  beds  or 


composting  piles  may  be  exposed  to 
precipitation.  In  cases  where  sludge  is 
incinerated  onsite  of  the  treatment 

Slant,  ash  piles  or  impoundments  may 
9  exposed  to  precipitation. 

3.  Pollutants  Found  in  Storm  Water 
Discharges  From  Treatment  Works 

The  impect  of  Industrial  activities  at 
treatment  works  on  storm  water 
discharges  wrill  vary.  Factors  at  a  site 
which  influence  thewrater  quality 
include  geographic  location, 
hydrogeology,  the  industrial  activities 
exposed  to  storm  water  discharges,  the 
facility's  size,  the  types  of  pollution 
preventian  measures/best  management 
practices  in  place,  and  the  type, 
duration,  and  intensity  of  storm  events. 
Taken  together  or  separately,  these 
factors  determine  how  polluted  the 
storm  water  discharges  will  be  at  a  given 
facility.  For  example,  caustic  soda  may 
be  significant  source  of  pollutants  at 
some  facilities,  while  incinerator  ash 
may  be  the  primary  pollutant  source  at 
others.  Additionally,  pollutant  sources 
other  than  storm  water,  such  as  illicit 
connections,  spills,  and  other 
improperly  dumped  materials,  may 
increase  the  pollutant  loading 
discharged  into  Waters  of  the  United 
States. 

Table  T-1  lists  industrial  activities 
that  commonly  occur  at  treatment 
works,  common  pollutant  sources  at 
these  facilities,  and  pollutants  that  are 
associated  writh  these  sources.  Table  T- 
1  identifies  parameters  as  potential 
pollutants  of  concern  associated  with 
facilities  covered  by  this  section. 


Table  T-i.— Description  of  Industrial  activities,  Potential  Pouutant  Sources,  and  Possible  Pouutants 


Activity 


Preparation  of  biological  and  physical 
treatment  processes. 

Soil  amending  and  grass  fertilizing  


Liquid  storage  in  atx}ve  ground  storage 


Pest  control 

Sludge  drying  beds  . 
Sludge  storage  piles 

Sludge  transfer , 

Indneratjon , 


Pollutant  source 


Spills  and  leaks  of  process  chemicals 


Over  fertilizing 


External  corrosion  and  structural  failure 

Installation  problems  

Spills  and  overfills  due  to  operator  entjr 
Failure    of    piping    systen^    (pipes, 
pumps,    flanges,   couplings,   hoses, 
arKJ  valves). 
Leaks  or  spills  during  pumping  of  llq- 
ukto  from  barges,  trucks,  or  rail  cars 
to  a  storage  facility. 
Large  quantities  of  pestKide  applica- 
tion, pestk^kla  storage. 

Sludge  

Sludge 

Sludge,  vehicles,  transfer  equipment .... 
Ash  ImpouKlments/piles 


Pollutant 


Disinfectants,  polymers  and  coagulants,  alum,  ferric  chto- 
ride,  soda  ash,  lime,  sodium  aluminate,  sodium  hypo- 
chlorite, caustic  soda. 

Convnercial  brands  of  balance  fertilizers  (6-&-6,  8-8-8  or 
12-12-12).  commercial  sludge  based  products,  nitrogen, 
other  nutrients,  phosphorous,  ammonia. 

Aluminum  sulfate,  liquid  chlorine,  Wquid  polymer,  fuel,  oIL 

Aluminum  sulfate,  liquid  chtorine,  liquid  polymer,  fuel,  oil. 

Aluminum  sulfate,  liquid  chlorine,  liquid  polymer,  fuel,  oil. 

Aluminum  sulfate,  liqukj  chlorine,  Ikiukl  polynr>er,  fuel,  oil. 


Aluminum  sulfate,  liquid  chlorine,  liquki  polymer,  htel,  oil. 

Diazanon,  maiatnton,  amdro,  dimethytphthalate,  diethyl 
phthalate,  dichtonms,  cartiaryl,  skeetal,  batex,  liquki  cop- 
per. 

Nitrate,  TDS,  TSS,  ammonia. 

Nitrate.  TDS,  TSS,  ammonia. 

Nitrate,  TDS,  TSS,  oU,  fuel,  hydraulic  flukJs,  ammonia. 

Heavy  metals,  TDS,  TSS. 
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Table  T-i.— Descriftion  of  Industrial  Activities,  Potential  Pollutant  Sources,  and  Possible  Pollutants- 

Continued 


Activity 


Miscellaneous 


Pollutant  source 


Grit  and  scum  piles  from  darifiers. 
screens,  exposed  soil. 


Pollutant 


TSS.  heavy  metals,  fecal  coliform.  nitrate.  TSS. 


PPA  ^  n«  wff^f^Sil?^  '^^ff^^^o^y  \^^^  "''^*"'y  P°""«0"  Prevention  Guide."  EPA/600/R-92/088 
Mlr^5eSSfpmc«^' •■  IS  wI^rIIIS)^^.'^  '"''''  ^^"^^^^^  ^  '"*«trial  Activties-Oeveloping  PoluSon  Prevention  Plans  and  Best 


Part  2  group  application  data  that  was 
statistically  summarized  indicated  large 
variations  in  the  minimum  and 
maximum  values  reported  for  each  of 
the  eight  conventional  pollutants 
monitored: 

•  Grab  sample  values  for  nitrate  plus 
nitrite  nitrogen  ranged  from  0.0  mg/L  to 
427  mg/L. 

•  Grab  and  flow  weighted  composite 
samples  for  BOD  both  ranged  from  0.0 
mg/L  to  1300  mg/L. 

•  Oil  and  grease  values  ranged  from 
0.0  mg/L  to  1210  mg/L. 


•  Grab  sample  values  for  Total 
Suspended  Sohds  (TSS)  ranged  from  0.0 
mg/L  to  1836  mg/L.  and  flow-weighted 
composite  sample  values  ranged  from 
3.0  mg/L  to  844  mg/L. 

The  remaining  conventional 
pollutants  sampled  also  varied  in  their 
minimum  and  maximum  values. 
However,  the  values  were  typically  low 
relative  to  other  sectors  in  today's 
proposed  permit.  EPA  believes  that 
Nitrate  plus  Nitrite  Nitrogen  and 
phosphorous  are  parameters  of  concern 
at  treatment  works.  Less  than  20  percent 


of  the  sampling  facilities  reported  fecal 
coliform  above  the  most  stringent  storm 
water  effluent  guideline  limitation,  and 
therefore,  EPA  has  concluded  that  fecal 
coliform  is  not  a  pollutant  of  concern  at 
treatment  works.  Table  T-2  indicates 
the  sampling  results  for  the 
conventional  and  toxic  pollutants  that 
were  statistically  analyzed  by  EPA.  This 
table  indicates  the  minimum  and 
maximum  values,  jneans,  medians,  99th 
percentiles,  and  the  total  number  of 
samples  analyzed  for  each  of  the 
conventional  pollutants. 
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4.  Options  for  Controlling  Pollutants 

Part  1  group  application  data  indicate 
that  BMPs  have  not  been  widely 
implemented  at  the  representative 
sampling  facilities.  Less  than  3  percent 
of  the  sampling  subgroup  reported  that 


they  cover  loading  areas,  storage  areas, 
or  material  handling  areas; 
approximately  10  percent  reported  that 
they  use  containment;  less  than  4 
percent  of  the  representative  facilities 
use  concrete  pads.  The  most  commonly 


listed  (approximately  15  percent) 
material  management  practice  is  catch 
basins.  Because  BMPs  described  in  part 
1  data  are  limited,  the  following  table  is 
provided  to  identify  BMPs  associated 
with  activities  that  routinely  occur  at 
treatment  works. 


Table  T-3.— General  Storm  Water  BMPs  for  Treatment  Works 


Activity 


Preparation  of  biological  and  phys- 
ical treatment  process. 


Soil  amending  and  grass  fertilizing 


Liquid  storage  in  above  ground  stor- 
age containers. 


Pest  control  

Sludge  drying  beds 
Sludge  storage  piles 

Sludge  transfer 


Incineration — ash       impoundments/ 
piles. 


BMPs 


Miscellaneous 


Use  drip  pans  under  drums  and  equipment  where  feasible. 

Store  process  chemicals  inside  buildings. 

Inspect  the  storage  yard  for  filling  drip  pans  and  other  problems  regularty. 

Tram  employees  on  procedures  for  storing  and  Inspecting  chemicals 

Use  the  appropriate  timount  of  fertilizer. 

Do  not  over  fertilize. 

Train  employee  on  proper  fertilizing  techniques. 

Maintain  good  integrity  of  all  storage  containers. 

Install  safeguards  (such  as  diking  or  berming)  against  accidental  releases  at  the  storage  area 

Inspect  storage  tanks  to  detect  potential  leaks  and  perform  preventive  maintenance 

Inspect  piping  systems  (pipes,  pumps,  flanges,  couplings,  hoses,  and  valves)  for  failures  or  leaks 

Tram  employees  on  proper  filling  and  transfer  procedures. 

Minimize  pesticide  application. 

Only  apply  pestickle  if  needed. 

Train  employees  on  proper  pesticide  application. 

Ensure  diying  bed  is  draining  property  (e.g..  check  for  clogging);  avoid  overfilling  drying  bed;  grade  the 
land  to  divert  flow  around  drying  bed;  bemi,  dike,  or  curt)  drying  bed  areas;  cover  drying  beds 

Confine  storage  of  sludge  to  a  designated  area  as  far  from  any  receiving  water  body  as  possible  store 
Sludge  on  an  impen/ious  surface  (e.g.,  concrete  pad);  grade  the  land  to  divert  flow  around  storage  piles- 
berm,  dike,  or  curt)  sludge  storage  piles;  cover  sludge  storage  piles.  ' 

Promptly  remove  any  sludge  spilled  dunng  transfer;  conduct  transfer  operations  over  an  impendous  sur- 
face; avoid  transferring  sludge  during  rain  events;  grade  the  land  to  divert  flow  around  transfer  areas- 
berm.  curt),  or  dike  transfer  areas;  avoid  locating  transfer  operations  near  receiving  water  bodies 

Line  ash  impoundments  with  clay  (or  other  type  of  impen/ious  matenal);  ensure  ash  impoundments  will 
hold  maximum  volume  of  ash  and  a  10-year,  24-hour  rain  event;  curt),  berm.  or  dike  ash  storage  areas- 
avoid  locating  ash  storage  areas  near  receiving  water  bodies 

Property  dispose  of  grit/scum;  property  dispose  of  screens  on  a  daily  basis;  maximize  vegetative  cover  to 
stabilize  soil  and  reduce  erosion.  »     «  «>  w^voi  lu 


%Tf^^^^iJl°^^^}^[3'°^  Applications-Part  1.  Received  by  EPA  March  18.  1991  through  December  31   1992 
EPA  OffiSi  Wpm1"^l^'*'i'2^"4^^y  i?^2.  '^Facility  Pollutiof.  Prevention  Guide."  EPAMo/R^^m 
Mar^JeSS'Fttl'  Ep5S!;^2i)0?^""  ''^'"  ^^^S^"^"'  '°^  '"^"St"^'  Activities-Developing  Pollution  Prevention  Plans  and  Best 
U.S.  Postal  Sennce.  May  1992.  "NPDES/Stomi  Water  Guide  "  AS-554. 


5.  Special  Conditions 

There  are  no  additional  requirements 
under  this  section  other  than  those 
stated  in  the  general  fact  sheet  language. 

6.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

There  are  no  additional  requirements 
under  this  section  other  than  those 
described  in  Part  VI.C.  of  this  fact  sheet. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that 
treatment  works  may  reduce  the  level  of 
pollutants  in  storm  water  runoff  from 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit.  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 


the  pollution  prevention  plan  and  to 
characterize  the  discharge  for  potential 
environmental  impacts,  the  proposed 
permit  requires  treatment  works  to 
collect  and  analyze  samples  of  their 
storm  water  discharges  for  the 
pollutants  listed  fa  Table  T-4.  The 
pollutants  listed  in  Table  T-4  were 
found  to  be  above  benchmark  levels  for 
a  significant  portion  of  treatment  works 
that  submitted  quantitative  data  in  the 
group  application  process,  or  are 
believed  to  be  present  based  upon  the 
description  of  industrial  activities  and 
significant  materials  exposed.  Because 
these  pollutants  have  been  reported  at 
benchmark  levels  from  facilities  covered 
under  this  section.  EPA  is  requiring 
monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 
pollution  prevention  plan  and  to  help 


ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  from  treatment  works  must 
be  monitored  quarterly  during  the 
second  year  of  permit  coverage.  At  the 
end  of  the  second  year  of  permit 
coverage,  a  facility  must  calculate  the 
average  concentration  for  each 
parameter  listed  in  Table  T-4.  If  the 
permittee  collects  more  than  four 
samples  in  this  period,  then  they  must 
calculate  an  average  concentration  for 
each  pollutant  of  concern  for  all 
samples  analyzed. 

Table  T-4.— industry  Monitoring 

REQUIREMENTS 


Pollutants  of  concern 


Total  phosphoais 

Nitrate  ♦  nitrite  nitrogen 


Cut-off  con- 
centration 


0.33  mg/L 
0.68  mg/L 
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Table  T-4.— Industry  Monitoring 
Requirements— Continued 


Pollutants  of  concern 


Ammonia   

Total  recoverable  copper 

Total  recoverable  iron  

Total  recoverable  manganese 
Total  recoverable  zinc 


Cut-off  con- 
centration 


0.0925  mg/L 
0.009  mg/L 
0.3  mg/L 
0.05  mg/L 
0.065  mg/L 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  hsted  in  Table  T-^,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
hov^-ever,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  T-4,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 

Table  T-5.— Schedule  of  Monitoring 


during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  m  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 


2na  uoar  of  permit  coverage 


4th  ytkr  of  permit  coverage 


Conduct  quarterly  monitoring. 

Calculate  the  average  concentration  for  all  parameters  analyzed  ouhng  ttiis  penod 
It  average  concentration  is  greater  than  the  value  listed  in  Table  T-^,  then  quarterty  sam- 
pling is  required  during  the  fourth  year  of  the  permit. 

If  average  concentration  is  less  than  or  equal  to  the  value  listed  in  Table  T-4  then  no  fur- 
ther sampling  is  required  for  that  parameter. 

Conduct  quarterly  monitoring  for  any  parameter  where  the  average  concentration  m  year  2 
of  the  permit  is  greater  than  the  value  listed  in  Table  T-4. 

If  industrial  activities  or  the  pollution  prevention  plan  have  been  altered  such  that  storm 
water  discharges  may  be  adversely  affected,  quarterly  monitoring  is  required  for  all  param- 
eters of  concem. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  be  used  to 
reassess  the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. 
Throughout  today  s  permit,  EPA  has 
proposed  monitoring  requirements  for 
faciUties  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facihties  that  do,  in 
fact,  have  storm  water  discharges 
contaming  pollutants  at  concentrations 
of  concem.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
t'art  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VU.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  and 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  that  are  within  the 


drainage  area  of  the  outfall  are  not 
presently  exposed  to  storm  water  and 
will  not  be  exposed  to  storm  water  for 
the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C  of  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each 
sampling  year.  Such  permittees  must 
submit  monitoring  results  on  four 
separately  signed  Discharge  Monitoring 
Report  Forms  to  the  Director.  For 
facilities  conducting  monitoring  beyond 
the  minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 


where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalUs)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  of 
storm  water  quality.  Monthly  visual 
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inspections  are  required  of  a  storm 
water  discharge  from  each  outfall  at  the 
treatment  works.  The  inspection  must 
be  of  a  grab  sample  collected  from  each 
storm  water  outfall.  The  examination  of 
storm  water  grab  samples  shall  include 
any  observations  of  color,  odor,  clarity, 
floating  sohds,  settled  sohds.  suspended 
solids,  foam,  oil  sheen,  or  other  obvious 
mdicators  of  storm  water  pollution.  The 
inspection  must  be  conducted  in  a  well 
ht  area.  No  analytical  tests  are  required 
to  be  performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minufes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  time,  exiunination 
personnel,  visual  quahty  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 


permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staffs 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan.  The  pollutants 
selected  for  consideration  and  the 
associated  rationale  are  as  follows: 
•  Nitrate  plus  nitrite  nitrogen — 
Nitrates  plus  nitrites  are  produced  as  a 
result  of  the  oxidation,  via- 
biodegradation.  of  ammonia  nitrogen 
and  organic  nitrogen.  Nitrates  are 
considered  to  be  poisonous  substances 
in  mineralized  water.  Nitrates  and 
nitrites  have  been  found  to  contribute  to 
methemoglobinemia  in  infants. 
Concentrations  of  more  than  10  mg/L  of 
nitrates  in  water  should  not  be  ingested 
by  infants. 

Nitrate  plus  nitrite  nitrogen  is 
considered  to  be  a  pollutant  of  concern 
for  treatment  works.  Nitrate  plus  nitrite 
nitrogen  data  submitted  in  part  2  storm 
water  permit  applications  for  treatment 
works  indicate  the  following: 

—The  mean  concentrations  for  grab  and 
composite  samples  were  20.86  mg/L 
and  20.50  mg/L.  respectively; 

— The  median  concentrations  for  grab 
and  composite  samples  were  1.09  mg/ 
L  and  0.87  mg/L,  respectively; 

Table  T-6. 


— ^The  99th  percentile  concentrations 
(i.e.,  99  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  213  mg/L  and  150  mg/ 
L,  respectively. 

•  Heavymefa/s— As  required  by  40 
CFR  122.26(g)(ii)  and  (iii).  group 
applicants  were  only  required  to  sample 
for  metals  if  the  facility  knew  or  had 
reason  to  believe  they  would  be 
expected  in  the  discharge.  Of  the  part  2 
data  which  was  statistically 
summarized,  less  than  20  percent  of  the 
facilities  submitting  data  reported  on 
heavy  metals.  EPA  is  requiring 
permittees  to  monitor  for  ammonia,  total 
copper,  total  iron,  manganese,  and  total 
zinc.  The  median  grab  sample  values  for 
these  parameters  submitted  for  part  2  of 
the  application  are:  0.810  mg/L;  0.013 
mg/L;  0.385  mg/L;  0.14  mg/L;  and  0.067 
mg/L.  respectively. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.T.5.  of  today's  proposed  permit. 

a.  Annua]  monitoring  requirements. 
During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit, 
permittees  covered  by  this  section,  as 
defined  by  paragraph  XI.T.l.  must 
monitor  for  the  parameters  identified  in 
Table  T-6.  Monitoring  should  occur  at 
least  annually  (once  per  year)  except  as 
provided  in  VI.E.7.  (Sampling  Waiver) 
and  VI.E.6.  (Representative  Discharge). 
In  addition  to  the  parameters  listed 
below,  the  permittee  shall  provide  the 
date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  runoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 


Parameter 


Total  flow 

Oil  &  grease  ..._ - " 

Total  Suspended  Solids  (TSS)  """""" 
Btochemtcal  Oxyger)  Demand  (BODS) 
PH 


Unit 


rna  

mg/L  

mg/L  

mg/L  

standard 


Frequency 


l^ear 
1/year 
1/year 
1/year 
1/year 


Sample 
type' 


Estimate. 

Grab. 

Grab. 

Grab. 

Grab. 


'The  grab  sample  shall  be  collected  in  the  first  30  minutes  of  the  discharge  or  as  soon  thereafter  as  practice),  but  not  to  exceed'so  minutes. 


b.  Quarteriy  visual  examination  of 
storm  water  quality— (1)  Facilities  shall 
perform  and  document  a  visual 


examination  of  storm  water  quality  of 
each  storm  water  discharge  associated 
with  industrial  activity  from  the  site.  If 


the  storm  water  flows  such  that  there 
are  numerous  small  points  of  discharge, 
one  sample  may  be  collected  as  a 
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representative  of  the  adjacent  flows.  The 
examination  must  be  made  at  least  once 
in  each  designated  period  (described  in 
Part  (2)  below)  during  daylight  hours 
unless  there  is  insufficient  rainfall  or 
snow  melt  to  produce  a  runoff  event. 

(2)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  inspecting  storm  water 
quality  associated  with  storm  water 
runoff  and  snow  melt:  December  to 
February  (storm  water  runoff  or  snow 
melt);  March  to  May  (storm  water 
runoff);  June  to  August  (storm  water 
runoff);  September  to  November  (storm 
water  runoff  or  snow  melt). 

(3)  Examinations  shall  be  conducted 
within  the  first  30  minutes  (or  as  soon 
thereafter  as  practical,  but  not  to  exceed 
60  minutes)  of  when  the  runoff  begins 
discharging.  The  examinations  shall 
include  any  observations  of  color,  odor, 
turbidity,  floating  solids,  foam,  oil 
sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  No  analytical 
tests  are  required  to  be  performed  on 
these  samples.  Examinations  shall  be 
conducted  so  as  to4)rovide  a  reasonable 
representation  of  the  nature  of  a  typical 
storm  water  discharge  at  that  site  during 
that  time  of  year. 

(4)  Information  must  be  maintained 
onsite  and  include:  the  examination 
date  and  time,  examination  personnel, 
visual  quality  of  the  storm  water 
discharge,  and  probable  sources  of  any 
observed  storm  water  contamination. 

U.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Food  and 
Kindred  Products  Facilities 

1.  Discharges  Covered  Under  This 
Section 

On  November  16, 1990  (55  FR  47990), 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharges 
associated  with  industrial  activity." 
This  definition  included  point  source 
discharges  of  storm  water  from  11  major 
categories  of  facilities,  including: 
"•  •  *  (xi)  Facilities  under  Standard 
Industrial  Classifications  20,  21  *  •  •  ." 

This  section  covers  storm  water 
discharges  associated  with  industrial 
activities  from  establishments 
manufacturing  or  processing  foods  and 
beverages  for  human  consumption,  and 
related  products,  and  prepared  feeds  for 
rjiimals  and  fowls.  This  section  also 
covers  establishments  engaged  in 
manufacturing  cigarettes,  cigars,  and 
other  tobacco  products.  Food  and 
kindred  products  processing  facilities 
subject  to  requirements  under  this 
section  include  the  following  types  of 
operations  (i.e.,  subsectors): 

•  Meat  Products  (SIC  Codes  2011, 
2013, and  2015) 


•  Dairy  Products  (SIC  Codes  2021, 
2022,  2023.  2024,  and  2026) 

•  Canned,  Frozen,  and  Preserved 
Fruits,  Vegetables,  and  Food  Specialties 
(SIC  Codes  2032, 2033.  2034.  2035. 
2037. and  2038) 

•  Grain  Mill  Products  (SIC  Codes 
2041,  2043,  2044,  2045, 2046, 2047. and 
2048) 

•  Bakery  Products  (SIC  Codes  2051, 
2052,  and  2053) 

•  Sugar  and  Confectionery  Products 
(SIC  Codes  2061,  2062,  2063,  2064, 
2066,  2067,  and  2068) 

•  Fats  and  Oils  (SIC  Codes  2074, 
2075.  2076,  2077,  and  2079) 

•  Beverages  (SIC  Codes  2082.  2083, 
2084,  2085,  2086,  and  2087) 

•  Miscellaneous  Food  Preparations 
and  Kindred  Products  (SIC  Codes  2091. 
2092,  2095,  2096.  2097.  2098.  and  2099) 

•  Tobacco  Products  (SIC  Codes  2111, 
2121,  2131,  and  2141). 

Storm  water  discharges  covered  by 
this  section  include  discharges  from 
industrial  plant  yards;  material  handling 
sites;  refuse  sites;  sites  used  for 
application  or  disposal  of  process 
wastewaters;  sites  used  for  storage  and 
maintenance  of  material  handling 
equipment;  sites  used  for  residual 
treatment,  storage,  or  disposal;  shipping 
and  receiving  areas;  manufacturing 
buildings;  storage  areas  for  raw 
materials  and  intermediate  and  finished 
products;  and  areas  where  industrial 
activity  has  taken  place  in  the  past  and 
significant  materials  remain  and  where 
the  aforementioned  areas  are  exposed  to 
storm  water. 

This  section  does  not  cover  any 
discharges  subject  to  effluent  limitations 
guidelines,  including  storm  water  that 
combines  with  process  wastewater. 
Also,  storm  water  that  does  not  come 
into  contact  with  any  raw  material, 
intermediate  product,  finished  product, 
by-product,  or  waste  product  located  on 
the  site  of  the  operation  are  not  subject 
to  permitting  under  this  section 
according  to  40  CFR  122.26(b)(14). 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facihty  shall  determine  which  other 


monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
apphcable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibihty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  confplying 
with  the  applicable  monitoring  Md 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Industry  Profile 

From  subsectors  comprising  the  Food 
and  Kindred  Products  Sector,  as  of 
January  1, 1993,  26  Part  2  Group  Storm 
Water  Applications  were  received  from 
9  of  the  10  industrial  subsectors 
(excluding  tobacco  products)  and  31 
different  primary  SIC  Codes.  Subsector 
descriptions  for  all  facihties  within  the 
Food  and  Kindred  Products  sector  are  as 
follows: 

a.  Meat  products  subsector  (SIC  Code 
201X).  The  Meat  Products  subsector  is 
separated  into  three  segments.  These 
include  meat  packing  plants  (SIC  2011); 
sausages  and  other  prepared  meat 
products  (SIC  2013);  and  poultry 
slaughtering  and  processing  (SIC  2015). 
All  three  of  the  Industrial  segments 
submitted  group  application 
information.  Production  related 
activities  for  these  segments  Include 
stockyards,  slaughtering  (killing,  blood 
processing,  viscera  handling,  and  hide 
processing),  cutting  and  deboning,  meat 
processing,  rendering,  and  materials 
recovery. 

b.  Dairy  products  subsector  (SIC  Code 
202X).  The  Dairy  Products  subsector  is 
separated  into  five  segments.  These 
segments  Include  creamery  butter; 
natural,  processed,  and  imitation 
cheese;  dry,  condensed,  and  evaporated 
dairy  products;  ice  cream  and  frozen 
desserts;  and  fluid  milk.  All  five  of  the 
industrial  segments  submitted  group 
application  information.  Although  a 
variety  of  operations  are  encountered  in 
the  Dairy  Products  subsector,  the  initial 
operations  (e.g.,  receiving  stations, 
clarification,  separation,  and 
pasteurization)  are  common  to  most 
dairy  plants  and  products.  However, 
after  these  initial  operations,  the 
processes  and  equipment  become  highly 
dependent  on  the  product  segments. 
These  operations  may  include: 
culturing.  churning,  pressing,  curing. 
blending,  condensing,  sweetening, 
drying,  milling,  and  packaging. 

c.  Canned  frozen  and  preserved  fruits, 
vegetables,  and  frozen  specialties 
subsector  (SIC  code  203X).  The  Canned 
Frozen  and  Preserved  Fruits,  VtoCtables, 
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and  Frozen  Specialties  subsector  is 
separated  into  six  segments.  They 
include  canned  specialties;  canned 
fruits,  vegetables,  preserves,  jams,  and 
jellies:  dried  and  dehydrated  fruits, 
vegetables,  and  soup  mixes;  pickled 
fruits  and  vegetables,  vegetable  sauces 
and  seasonings,  and  salad  dressings; 
frozen  fruits,  fruit  juices,  and  vegetables 
and  other  frozen  specialties.  Five  of  the 
six  segjjjenis  are  represented  in  the  part 
2  application  information  with  the 
pickled  fruits  and  vegetables,  vegetable 
sauces  and  seasonings,  and  salad 
dressings  being  the  lone  segment  not 
represented  in  the  part  2  data  by  a 
primary  SIC  Code  (although  this 
segment  is  represented  as  a  secondary 
SIC  Code).  All  of  the  facilities  use 
various  fruits  or  vegetables  as  the 
primary  raw  material.  Sweeteners,  such 
as  sugar  and  com  s>Tup,  are  used  as 
secondary  raw  matenals.  Typically, 
fruits  and  vegetables  are  washed,  cut, 
blanched,  and  cooked  prior  to  being 
classified  as  finished  product. 
Additional  operations  may  include 
dr>'ing,  dehydrating,  and  freezing. 

d.  Grain  mills  subsector  (SIC  code 
204X).  The  Grain  Mills  subsector  is 
•  separated  into  seven  segments.  These 
include  flour  and  other  grain  mill 
products;  cereal  breakfast  foods;  rice 
milling;  prepared  flour  mixes  and 
doughs;  wet  com  milling;  dog  and  cat 
food;  and  prepared  feeds  and  feed 
ingredients  for  animals  and  fowls, 
except  dogs  and  cats.  Six  of  the  seven 
segments  are  represented  in  the  part  2 
applicaUon  information  with  the  rice 
milling  segment  being  the  lone  segment 
not  represented  in  the  part  2  data  by  a 
primary  SIC  Code.  Process  operations 
performed  in  the  grain  mill  subsector 
include:  washing,  milling,  debranning, 
heat  treatment  (i.e.,  steeping,  parboiling, 
drying  and  cooking),  screening,  shaping 
(i.e..  extruding,  grinding,  molding,  and 
flaking),  and  vitamin  and  mineral 
supplementing. 

e.  Bakery  products  subsector  (SIC 
code  205X).  The  Bakery  Products 
subsector  is  separated  into  three 
segments.  These  include  the  following 
industrial  activities:  Bread  and  other 
bakery  products,  except  cookies  and 
crackers;  cookies  and  crackers;  and 
frozen  bakery  products,  except  bread. 
All  three  segments  are  represented  in 
the  part  2  application  information  by  a 
primary  SIC  Code.  Process  operations  in 
this  subsector  include  mixing,  shaping 
of  dough,  cooling,  and  decorating. 
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/.  Sugar  and  confectionery  subsector 
(SIC  Code  206X).  The  Sugar  and 
Confectionery  subsector  is  separated 
into  seven  segments.  These  include  the 
following  industrial  activities:  Cane 
sugar,  except  refining;  Cane  sugar 
refining;  beet  sugar;  candy  and  other 
confectionery  products;  chocolate  and 
cocoa  products;  chewing  gum;  and 
salted  and  roasted  nuts  and  seeds.  Only 
two  of  the  seven  segments  are 
represented  in  the  part  2  application 
information  (i.e.,  candy  and  other 
confectionery  products  and  chocolate 
and  other  cocoa  products).  The  primary 
raw  materials  include  sugar,  flavorings 
(including  chocolate),  flour,  nuts,  and 
milk,  which  are  then  mixed  together, 
cooked,  and  then  formed  using  various 
techniques  into  specified  product 
shapes.  The  manufacture  of  chocolate 
products  requires  shelling,  roasting,  and 
grinding  of  the  cocoa  beans  followed  by 
the  typical  sugar  processing  operations 
identified  above. 

g.  Fats  and  oils  subsector  (SIC  code 
207X).  The  Fats  and  Oils  subsector  is 
separated  into  five  segments.  These 
include  the  cottonseed  oil  mills; 
soybean  oil  mills;  vegetable  oil  mills, 
except  com.  cottonseed,  and  soybean; 
animal  and  marine  fats  and  oils;  and 
shortening,  table  oils,  margarine,  and 
other  edible  fats  and  oils,  not  elsewhere 
classified.  Only  two  of  the  five  segments 
are  represented  in  the  part  2  application 
information  (i.e.,  animal  and  marine  fats 
and  oils  and  shortening,  table  oils, 
margarine,  and  other  edible  fats  and 
oils,  not  elsewhere  classified).  Typical 
process  operations  at  an  animal  and 
marine  fats  and  oils  facility  include 
cooking  of  inedible  fats  and  oils  from 
butcher  shops,  supermarkets,  food 
manufacturing  facilities,  restaurants, 
and  slaughterhouses,  tallow  and  grease 
separation  from  proteinaceous  solids. 
The  sohds  are  then  ground  to  produce 
meat  and  bone  meal.  Operations  at  an 
edible  oils  manufacturer  include 
refining,  bleaching,  hydrogenation, 
fractionation,  emulsification, 
deodorization.  filtration,  and  blending 
of  the  crude  oils  into  edible  products 

h.  Beverages  subsector  (SIC  code 
208X).  The  Beverages  subsector  is 
separated  into  six  segments.  These 
include  the  malt  beverages;  malt;  wines, 
brandy,  and  brandy  spirits;  distilled  and 
blended  liquors;  bottled  and  canned  soft 
drinks  and  carbonated  waters;  and 
flavoring  extracts  and  flavoring  syrups, 
not  elsewhere  classified  segments.  Four 
of  the  six  segments  are  represented  by 


the  part  2  applicaUon  with  malt  and 
wines,  brandy,  and  brandy  spirits  being 
the  two  segments  not  represented  by  the 
part  2  application  information.  Process 
operations  may  include  brewing, 
distilling,  fermentation,  blending,  and 
packaging  (i.e..  bottling,  canning,  or 
bulk  packaging). 

J.  Miscellaneous  food  preparation  and 
kindred  products  subsector  (SIC  code 
209X).  TTie  Miscellaneous  Food 
Preparation  and  Kindred  Products 
subsector  is  separated  into  seven 
industiial  segments.  These  include 
canned  and  cured  fish  and  seafood; 
prepared  fresh  or  frozen  fish  and 
seafoods;  roasted  coffee;  potato  chips, 
com  chips,  and  similar  snacks; 
manufactured  ice;  macaroni,  spaghetti, 
vermicelli,  and  noodles;  and  food 
preparations,  not  elsewhere  classified 
segments.  Three  of  the  seven  segments 
are  represented  by  the  part  2  application 
information  (i.e.,  prepared  fresh  or 
frozen  fish  and  seafoods;  potato  chips, 
com  chips,  and  similar  snacks;  and 
macaroni,  spaghetti.  vermiceUi.  and 
noodles).  Process  operations  may 
include  shelling,  washing,  drying, 
shaping,  baking,  frying,  and  seasoning. 

;.  Tobacco  products  subsector  (SIC 
code  21XX).  The  tobacco  products 
subsector  is  separated  into  four 
segments.  These  include  cigarettes, 
cigars,  chewing  and  smoking  tobacco 
and  snuff,  and  tobacco  stemming  and 
redrying.  None  of  these  four  segments 
submitted  part  2  application 
information.  Typical  process  operations 
may  include  drying,  blending,  shaping, 
cutting  and  rolling. 

3.  Pollutants  in  Storm  Water  Discharges 
Associated  with  Food  and  Kindred 
Products  Processing  Facilities 

Typical  food  and  kindred  products 
processing  facihties  do  not  conduct 
many  processing  operations  outdoors. 
The  nature  of  the  business,  and  the 
required  sanitary  conditions,  require 
that  the  raw  materials  through  final 
product  be  protected  from  storm  water.  . 
As  such,  the  contamination  of  storm 
water  from  this  sector  is  primarily  from 
the  loading  and  unloading  of  products 
and  raw  materials,  spillage  and  leaks 
from  tanks  and  containers  stored 
outdoors,  waste  management  practices, 
pest  control,  and  improper  connections 
to  the  storm  sewer.  Table  U-1  lists 
potential  pollutant  sources  from 
activities  tiiat  commonly  take  place  at 
food  and  kindred  products  processing 
facilities. 
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Table  U-1  .—Description  of  Potential  Pollutant  Sources 


1.  U.1U 


Activity 


A.  Raw  material: 
Unloading/product 
Loading  


B.  Storage  containers: 

Liquid    Storage    (i.e.,    above 
ground  storage  tanks). 


Liquid  Storage  (drums,  cartwys, 
and  gallon  jugs). 


Solid    Storage    (silos,    holding 
pins,  fiber  dmms,  etc.). 


Pollutant  source 


•  Container  defects  (bags,  drums,  bottles,  crates) 

•  Spills  and  leaks  during  unkjading/  loading  (tanks,  rail  cars). 

•  Failed  connections  (hoses  and  couplings). 

•  Washdown  of  unloading/loading  area. 

•  Failed  piping  and  connections  (couplings,  flanges,  hoses,  and 
valves). 

•  External  corrosion  and  staictural  failure. 

•  Spills  ar>d  overflows  due  to  operator  error. 

•  Outside  containers  


r 


C.  Waste  management 
Air  Emissions  


Solid  Waste 


Wastewater 


D.  Pest  control: 

Pesticides,  Rodenticides,  Insec- 
ticides. 

E.  Improper:   Connections  to  the 
storm  sewer 


•  Open  containers. 

•  External  corrosion  of  the  containers. 

•  Operator  handling  and  transporting. 

•  Spills  and  leaks  from  damaged  containers. 

•  Dust  and  particulates  


•  Operator  handling  and  transporting. 

•  Spills  and  leaks. 


•  Oven  emissions 

•  Vents. 

•  Fine  solids  handling. 

•  Dumpsters  and  trash  cans 


•  Spent  equipment,  scraps,  etc. 

•  Treatment  processes  (e.g.,  hydraulic  overflow) 


•  Outside  piping  and  connections  (couplings,  flanges,  hoses,  valves, 
and  pumps). 


•  Outside  areas  of  applications 


•  Process  wastewaters 

•  Process  floor  drains. 

•  Sanitary  sewers. 

•  USTs. 


Pollutant(s) 


BOD,  TSS.  O&G,  pH,  TKf' 


BOD.  TSS,  O&G.  pH 


BOD,  TSS.  O&G,  pH 


BOD.  TSS.  O&G,  pH 


BOD,  TSS,  O&G,  pH 


BOD,    TSS,    O&G, 
manganese 


pH,    copper. 


BOD.  TSS.  O&G,  pH,  fecal  coli- 
forfn 


Miscellaneous 

rodentickles 

TKN 
BOD,  TSS.  O&G.  pH 


insecticides, 
pesticides,    etc.. 


'"Standard  Handbook  of  Environmental  Engineering,"  Corbitt.  Robert  A.,  McGraw-Hill,  Inc.,  1990 
No"strar5°ReShold"SerYS?k  ^^df'  ^'  ^"^  ^^^'*  Management  Association,  Edited  by  Anthony  J.  Buonicore  and  Wayne  T.  Davis.  Van 
"■"Environmental  Engineering  and  Sanitation,"  Fourth  Edition,  Salvato,  Joseph  A..  John  Wiley  &  Sons,  Inc.,  1992. 


pacts  I 


Impias  caused  by  storm  water 
discharges  from  food  and  kindred 
products  processing  facilities  will  var>' 
from  facility  to  facility.  Several  factors 
influence  to  what  extent  operations  at 
the  site  can  affect  water  quality.  Such 
factors  include:  geographic  location; 
hydrogeology;  the  types  of  industrial 
activities  exposed  to  storm  water;  the 
size  of  the  operation;  the  nature  of  storm 
water  control  measures  in  place;  and  the 
type,  duration,  and  intensity  of 
precipitation  events.  Each  of  these 
factors  interact  to  influence  the  quantity 
and  quality  of  storm  water  runoff.  For 
example,  flour/oil  particulate  emissions 
from  vents  (e.g.,  from  baking  operations) 
may  be  a  significant  source  of  pollutants 
at  some  facilities,  while  material  storage 
may  be  a  primary  source  at  others. 
Similarly,  a  facility  with  all  storm  water 
from  exposed  industrial  activity 
diverted  to  the  sanitary  sewer  would 


have  less  of  an  impact  than  a  facility  not 
practicing  this  control  option.  In 
addition,  sources  of  pollutants  other 
than  storm  water,  such  as  illicit 
connections,  spills,  and  improperly 
dumped  materials,  may  increase  the 
pollutant  loadings  discharged  in  the 
receiving  stream. 

EPA  reviewed  Part  1  Group  Storm 
Water  Applications  for  facihties 
identified  as  sampling  facilities  to 
determine  the  types  of  significant 
materials  from  food  and  kindred 
products  processing  that  are  exposed  to 
storm  water.  A  hst  of  these  significant 
materials  is  presented  in  Table  U-2. 
Note  that  significant  materials  related  to 
vehicle  maintenance  (e.g..  diesel  fuel) 
and  other  miscellaneous  nonprocessing 
materials  (e.g.,  lumber)  are  not  included 
in  Table  U-2. 


Table  U-2.— Significant  Materials 
EXPOSED  To  Storm  Water 


Acids  (phosphoric. 

Featfiers    ' 

sulfuric). 

Activated  cart)on 

Feed 

Ammonia  

Ferric  chloride 

Animal  cages 

Fruits,  vegetables. 

coffee  beans 

Bleach 

Gel  bone 

Blood  

Grain  (Flour,  oats, 
wheat) 

Bone  meal 

Hides 

Brewing  residuals 

Lard 

Calcium  oxide 

Manure 

Cartxjn  dioxide  

Milk 

Caustic  soda 

Salts  (bnne) 
Skim  powder 

Chlorine  

Cheese  

Starch 

Coke  oven  tar 

Sugar  (sweetener, 
honey,  fructose 

symp) 

Detergent 

Tallow 

Eggs 

Wastes  (off-spec 

product,  sludge) 

61376 


Table  U-2. 
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tinued 
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—Significant  Materials 
To  Storm  Water— Con- 


Ettiy)  alcohol 

Fats,  greases,  short- 
ening, oils. 


Whey 
Yeast 


EPA  analyzed  data  for  both  the  sector 
as  a  whole  and  for  each  of  the  nine 
subsectors  reporting  analytical  data. 
While  examination  of  the  data  for  each 
subsector  did  not  identify  any 
significant  variation  across  the 
subsectors,  the  limited  amount  of 
available  data  for  some  of  the  subsectors 
failed  to  provide  for  meaningful 
statistical  comparisons.  As  such,  except 


for  the  few  exceptions  noted  in  Section 
H.6.  (Monitoring  and  Reporting 
Requirements),  EPA  aggregated  the  data 
for  purposes  of  conducting  a  sector 
analysis.  The  aggregate  sampling  data 
for  the  food  and  kindred  products 
processing  sector,  received  by  EPA  as  of 
January  1, 1993,  is  presented  in  Table 
U-3. 
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The  selection  of  parameters  for 
monitoring  is  based  on  the  nature  of 
operations  and  exposed  materials  at 
food  and  kindred  products  processing 
facilities,  the  data  provided  in  the  part 
2  storm  water  group  applications,  and 


review  of  EPA's  "Development 
Documents'  for  the  food  processing 
sector.  In  addition,  effluent  limitations 
guidelines  currently  in  effect  for  process 
wastewaters  were  reviewed  to  identify 
the  types  of  pollutants  that  may 


reasonably  be  expected  to  be  present  at 
food  processing  facilities.  A  list  of  these 
pollutants  for  all  food  processing 
activities  regulated  by  effluent 
limitations  guidelines  is  presented  in 
Table  U-4. 


Table  U-4.-Food  and  Kindred  Products  Processing:  Effluent  Limitations  Guidelines 


40  CFR  Part 


405  (Dairy)  

406  (Grain  Mills) 


407  (Fruits  and  Vegetables) 


408  (Seafood  Processing) 


409  (Sugar  Processing) 


432  (Meat  Products) 


'Provides  for  zero  discharge  of  process  wastewa.ar  from  at  least  one  process  operation. 


Below  is  a  discussion  of  the  part  2 
data. 

a.  Five-day  biochemical  oxygen 
demand.  Five-day  biochemical  oxygen 
demand  (BOD5)  is  a  measure  of  the 
oxygen  consuming  capabilities  of 
organic  matter  (i.e.,  aerobic 
decomposition)  in  wastewater  over  a  5- 
day  period.  High  BOD,  concentrations 
may  deplete  dissolved  oxygen  in  the 
receiving  waters  which  could  cause 
anaerobic  conditions  in  the  stream, 
potentially  killing  all  inhabitants  of  the 
affected  area.  BODS,  is  generally 
considered  to  be  the  primary  pollutant 
of  concern  for  most  types  of  food 
processing  facilities  due  to  the  fact  that 
food  items  (e.g..  sugars,  grains,  fruits, 
miscellaneous  food  refuse)  are  highly 
biodegradable,  thus  exerting  a  high 
oxygen  demand.  BOD5  data  submitted 
in  the  part  2  storm  water  permit 
applications  for  the  food  and  kindred 
products  sector  indicate  the  following: 
•  The  mean  concentrations  for  grabs 
and  composites  were  approximately  51 
mg/L  and  43  mg/L,  respectively. 


•  The  median  concentrations  for 
grabs  and  composites  were 
approximately  14  mg/L  and  11  mg/L. 
respectively. 

•  The  95th  percentile  concentration 
(i.e..  95  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  206  mg/L  and  180  mg/L, 
respectively. 

•  The  99th  percentile  concentration 
(i.e.,  99  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  1160  mg/L  and  968  mg/ 
L.  respectively. 

The  data  submitted  in  the  part  2 
applications  clearly  show  the  wide 
variation  in  BOD,  values  within  the 
sector.  While  median  concentrations  are 
consistent  with  concentrations  for  storm 
water  from  residential  areas,  higher 
concentrations  of  BOD,  are  apparent. 

b.  Total  kjeldahl  nitrogen,  ammonia 
nitrogen,  and  nitrate  plus  nitrite 
nitrogen.  Total  Kjeldahl  nitrogen  (TKN) 
is  a  measure  of  the  amount  of  ammonia 
nitrogen  plus  organic  nitrogen  in  the 
water.  Under  septic  conditions,  organic 
nitrogen  decomposes  to  form  ammonia 
nitrogen.  Ammonia  nitrogen  can  add  to 


BPT/ 
BCT 


bod 

TSS  . 
pH  .... 
BOD 
TSS  . 
pH 

(')  

BOD 

TSS  . 

O&G 

pH. 

BOD 

TSS  . 

O&G 

pH 

Size  . 
BOD 
TSS 
Fecal 
Heat .. 
pH. 
BOO  . 
TSS  .. 
O&G  . 
Fecal 
pH 


BAT 


N/A 


N/A 


NSPS 


N/A 


Heat 


N/A 


BOD  .. 

TSS. 

pH. 

BOD  .. 

TSS. 

pH. 

('). 

BOD  ,. 
TSS. 
pH. 

BOD  .. 

TSS. 

O&G. 

pH. 

Size. 

BOD  ... 

TSS. 

pH. 

BOD  ... 
TSS. 
O&G  ... 
FecaJ. 

pH 

Ammo- 
nia ... 


PSES 


N/A 
N/A 

N/A 

N/A 

N/A 

N/A  . 
N/A  . 


PSNS 


N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 


eutrophication  by  supplying  nitrogen 
through  its  decomposition  products. 
Nitrates  plus  nitrites  are  produced  as  a 
result  of  the  oxidation,  via 
biodegradation.  of  ammonia  nitrogen 
and  organic  nitrogen.  Thus,  ammonia 
nitrogen  will  consume  the  oxygen 
supply  in  a  receiving  stream.  Nitrates 
are  considered  to  be  poisonous 
substances  in  mineralized  water. 
Nitrates  and  nitrites  have  been  found  to 
contribute  to  methemoglobinemia  in 
infants.  Concentrations  of  over  10  mg/L 
of  nitrates  in  water  should  not  be 
ingested  by  infants. 

Sources  of  nitrogen  in  storm  water 
from  food  and  kindred  products 
processing  faciUties  include: 
decomposing  animal  parts,  leaking 
ammonia  refrigeration,  ammonia 
disinfectant,  detergents,  and  meat 
processing  (i.e.,  curing,  pickling,  and 
other  processing).  Kjeldahl  nitrogen  is  a 
good  indicator  of  the  crude  protein  in 
the  water,  hence,  a  measure  of  the 
quantity  of  potentially  valuable  product 
being  lost  in  the  storm  water. 
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TKN  data  submitted  in  the  part  2 
storm  water  permit  applications  for  the 
food  and  kindred  products  sector 
indicate  the  following: 

•  The  mean  concentrations  for  grabs 
and  composites  were  approximately  5 
mg/L  and  4  mg/L,  respectively. 

•  The  median  concentrations  for 
grabs  and  composites  were 
approximately  2.4  mg/L  and  2.0  mg/L. 
respectively. 

•  The  95th  percentile  concentration 
(i.e..  95  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  18  mg/L  and  17  mg/L, 
respectively. 

•  The  99th  percentile  concentration 
(i.e.,  99  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  43  mg/L  and  32  mg/L. 
respectively. 

EPA  proposes  monitoring 
requirements  for  TKN  because  of  the 
high  potential  for  nitrogen  releases  to 
the  environment  from  food  processing 
facilities.  TKN  is  used  as  the  indicator 
for  nitrogen  in  the  storm  water  because 
it  is  a  good  indicator  of  the  crude 
protein  content  in  the  discharge  and 
thus  an  indication  to  the  permittee  of 
the  product  being  lost  via  the  storm 
water. 

Nitrate  plus  nitrite  nitrogen  data 
submitted  in  the  part  2  storm  water 
permit  applications  for  the  food  and 
kindred  products  sector  indicate  the 
following: 

•  The  mean  concentrations  for  grabs 
and  composites  were  approximately  1.2 
mg/L  and  1.0  mg/L,  respectively. 

•  The  median  concentrations  for 
grabs  and  composites  were 
approximately  0.6  mg/L  and  0.6  mg/L, 
respectively. 

•  The  95th  percentile  concentration 
(i.e.,  95  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  3.7  mg/L  and  3.6  mg/L, 
respectively. 

•  The  99th  percentile  concentration 
(i.e..  99  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  12.9  mg/L  and  9.6  mg/L, 
respectively. 

Nitrate  plus  nitrite  nitrogen  is  not 
considered  to  be  a  pollutant  of  concern 
for  food  and  kindred  products 
processing  facihties.  The  data  provided 
in  the  part  2  group  applications  do  not 
support  continued  monitoring  for  these 
pollutants. 

c.  Total  phosphorus.  Total 
phosphorus  is  comprised  of  both 
dissolved  and  suspended  phosphorus. 
Phosphorus  ocoirs  in  natural  wastes 
and  wastewaters  almost  exclusively  as 
phosphates.  Phosphorus  is  a  nutrient  for 
aquatic  plant  life  and  one  of  the  leading 
causes  of  eutrophication  in  receiving 


streams.  Concentrations  above  25  ^.g/L 
may  lead  to  growth  of  excessive  algae 
and  other  nuisance  plants.  A 
concentration  of  1.0  mg/L  piiosphorus  is 
commonly  established  at  wastewater 
treatment  plants  discharging  to 
receiving  streams  where  phosphorus 
poses  a  problem. 

Phospnorus  data  submitted  in  the  part 
2  storm  water  permit  applications  for 
the  food  and  kindred  products  sector 
indicate  the  following: 

•  The  mean  concentrations  for  grabs 
and  composites  were  approximately  5.1 
mg/L  and  1.3  mg/L.  respectively. 

•  The  median  concentrations  for 
grabs  and  composites  were 
approximately  0.56  mg/L  and  0.48  mg/ 
L.  respectively. 

•  The  95th  percentile  concentration 
(i.e..  95  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  9.1  mg/L  and  6.0  rag/L. 
respectively. 

•  The  99th  percentile  concentration 
(i.e..  99  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  24.4  mg/L  and  10.2  mg/ 
L,  respectively. 

The  data  suomitted  in  the  part  2 
applications  indicate  a  variation  in 
phosphorus  concentrations  across  the 
sector.  The  nature  of  potential  pollutant 
sources  to  nmoff  from  food  and  kindred 
processing  facilities,  including 
detergents  and  animal  feces,  can 
contribute  high  levels  of  phosphorus  to 
waterways. 

d.  Total  copper  and  manganese.  EPA 
is  requiring  all  facihties  in  this  industry 
to  conduct  sampling  for  total  copper 
and  manganese.  The  median  grab 
sample  value  for  total  copper  is  0.04 
mg/L.  This  is  greater  than  the 
benchmark  level  from  the  "Gold  Book: 
Acute  Aquatic  Life  Freshwater  Criteria." 
The  median  grab  sample  for  manganese 
is  0.160  mg/L  as  compared  to  a  level  of 
concern  of  0.05  mg/L  as  foimd  in  the 
"Gold  Book:  Human  Health  Criteria  for 
Consumption  of  Water  Organisms." 
Because  both  of  the  individual  values 
are  greater  than  their  corresponding 
benchmark  levels.  EPA  is  requiring  all 
facilities  to  conduct  sampling  for  these 
pollutants. 

4.  Notice  of  Termination. 

The  permittee  shall  notify  the 
permitting  authority  when  discharges 
authorized  under  this  section  of  today's 
proposed  permit  have  permanently 
ceased  or  where  the  operator  of  storm 
water  discharges  associated  with 
industrial  activity  at  a  facility  changes. 
Termination  of  coverage  imder  this 
section  of  today's  proposed  permit  will 
only  be  granted  when  all  storm  water 
discharges  from  material  handling 


equipment  or  activities,  raw  materials, 
intermediate  products,  final  products, 
waste  materials,  by-products,  or 
industrial  machinery  that  are  exposed  to 
storm  water  are  eliminated. 

5.  Options  for  ControlUng  Pollutants 

One  option  for  controUing  pollutants 
in  storm  water  is  to  set  effluent 
limitations  for  these  discharges.  EPA 
does  not  consider  this  to  be  feasible 
because  of  the  lack  of  performance  data 
necessary-  to  develop  limitations. 

Pursuant  to  40  CfR  122.44{k).  permits 
may  contain  Best  Management  Practices 
(BMPs)  to  control  or  abate  the  discharge 
of  pollutants  in  storm  water,  when 
applicable  (and  where  numeric  effluent 
limitations  are  infeasible).  EPA  beheves 
that  the  most  effective  BMPs  for 
reducing  pollutants  in  storm  water 
discharges  from  food  and  kindred 
products  processing  facilities  is  through 
exposure  minimization  and  good 
housekeeping  practices.  Exposure 
minimization  practices  reduce  the 
potential  for  storm  water  to  come  in 
contact  with  pollutants.  Good 
housekeeping  practices  ensure  that  the 
facility  is  responsive  to  routine  and  non- 
routine  activities  that  may  increase 
exposure  of  pollutants  to  storm  water. 
The  BMPs  necessary  to  address  these 
two  concerns  are  generally 
uncomplicated  and  inexpensive 
practices.  They  are  easy  to  implement, 
and  require  Httle  or  no  maintenance. 
Minor  capital  expenses,  such  as 
construction  of  cement  pads  or  berms/ 
dikes,  may  be  necessary  in  some  cases, 
although  these  types  of  control 
structures  already  exist  at  many  food 
and  kindred  products  processing 
facilities.  In  a  few  instances,  more 
intensive  BMPs,  such  as  detention 
ponds  or  filtering  devices,  may  be 
necessary  depending  on  the  type  of 
discharge,  types  and  concentrations  of 
contaminants,  and  volume  of  flow, 
although  these  occurrences  are  expected 
to  be  very  low  for  the  sector  as  a  whol^. 
The  types  of  material  management 
practices  identified  in  the  storm  water 
group  applications  for  the  food  and 
kindred  products  processing  sector,  for 
sampling  facilities  only,  are  identified 
in  Table  U-5.  In  fact,  part  1  group 
application  data  indicate  that  BMPs  are 
widely  implemented  at  food  and 
kindred  products  processing  facilities. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geology/ 
hydrogeology  and  the  environmental 
setting  of  each  faciUty.  and  volume  and 
type  of  discharge  generated.  Each 
facility  will  be  unique  in  that  the 
source,  type,  and  volume  of 
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contaminated  stonn  water  will  differ.  In 
addition,  the  fate  and  transport  of 
pollutants  in  these  discharges  will  vary. 
EPA  believes  that  the  management 
practices  discussed  herein  are  well 
suited  mechanisms  to  prevent  or  control 
the  contamination  of  storm  water 
discharges  associated  with  food  and 
kindred  products  processing  facilities. 
Table  U-6.1  identifies  general  BMPs 
that  are  applicable  to  a  variety  of  food 
and  kindred  products  processing 
subsectors,  while  Table  U-6.2  identifies 
BMPs  for  specific  processing  operations. 

6.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

All  facilities  included  in  this  section 
of  today's  proposed  permit  must  prepare 
and  implement  a  storm  water  pollution 
prevention  plan.  The  establishment  of  a 
pollution  prevention  plan  requirement 
reflects  EPA's  decision  to  allow 
operators  of  food  and  kindred  products 
processing  facilities  to  utilize  BMPs  as 
the  BAT/BCT  level  of  control  for  the 
storm  water  discharges  covered  by  this 
section.  The  requirements  included  in 
pollution  prevention  plans  provides  a 
flexible  framework  for  the  development 
and  implementation  of  site-specific 
controls  to  minimize  pollution  in  storm 
water  discharges.  This  approach  is 
consistent  with  the  approach  used  in 
the  baseline  general  permits  finalized  on 
September  9.  1992  (57  FR  41236). 

EPA  believes  that  pollution 
prevention  is  the  most  effective 
approach  for  controlling  contaminated 
storm  water  discharges  from  food  and 
kindred  products  processing  facilities. 
Pollution  prevention  plans  allow  the 
operator  of  a  facility  to  select  BMPs 
based  on  site-specific  considerations 
such  as:  Facility  size;  climate; 
geographic  location;  hydrogeology;  the 
environmental  setting  of  each  facility; 
and  volmne  and  type  of  discharge 
generated.  This  flexibility  is  necessary 
because  each  facility  will  be  unique  in 
that  the  source,  type  and  volume  of 
contaminated  surface  water  discharges 
will  differ  from  site  to  site. 

There  are  two  ma)or  objectives  to  a 
pollution  prevention  plan:  (1)  to 
identify  sources  of  pollution  potentially 
affecting  the  quality  of  storm  water 
discharges  associated  vdth  industrial 
activity  from  a  facility,  and  (2)  to 
describe  and  ensure  implementation  of 
practices  to  minimize  and  control 
pollutants  in  storm  water  discharges 
associated  with  hadustrial  activity  from 
a  facility. 


Table  U-5.— Material  Management 

PRACnCESiJ^ 


At>sort>ent  mats 

Baghouse 

BMPs 

Catcti  basin 

Concrete  pad 

Containment 

Cover  (diums,  hoWInQ 
pen,  loadJng,  stor- 
age) 

Cutting 

Diidng 

Diversion 

Drains 

Dust  control 

Housekeeping 

Indoor  storage 

Infittration 

Mopping 

Oil  interceptor 

Oit/water  separators 

OverfiB  protection 

Ponds 


Preventafve  malnte- 
nence 

Retaining  wal 
Rod  drains 
Sealed  tev*s 
Shoveilrig 
Site  tnapecUon 
SpM  prevention  plan 


Spmsloppers 

Stor>e  fnters 

Sumps 

Swales 

Sweeping 

Tarps  (l.e.,  temporary 

covers) 
Trainir>g 
V-Strlp8 
Vacuuming 
Valves 
Vhnyl  socks 
Waste  minlmizalkyi 

procedures 
We«w)d 


kNPDES  Stonn  Water  Group  AppBcatkjn*- 
Part  2.  App«catk3n  Nos.  12,  13.  37.  81,  125 
159,  178,  179.  312,  436.  437.  446,  541  557' 
583,  584.  599,  630,  730,  789.  811.  819  935* 
936,  1006.  1096,  1147.  and  1159. 

"NPDES  Stonn  Water  Group  Applica- 
flons-Part  1.  Application  Nos.  12,  13,  Ww. 

Va^  ^If;,  l^-  ''59-  178.  179.  312.  436.  437 
446,  533.  541.  545.  557.  583.  584.  599.  630 
680,  730,  733,  789,  811.  819,  932.  935.  936 
1006, 1096. 1147. 1159,  and  1217. 

Specific  requirements  for  a  pollution 
prevention  plan  for  food  and  kindred 
products  processing  facilities  are 
described  below.  These  requirements 
must  be  implemented  in  addition  to  the 
baseline  pollution  prevention  plan 
provisions  disaissed  previously. 

a.  Contents  of  the  plan.  Storm  water 
pollution  prevention  plans  are  intended 
to  aid  operators  of  food  and  kindred 
products  processing  facilities  to 
evaluate  all  potential  pollution 
prevention  sources  at  a  site,  and  assist 
in  the  selection  and  implementation  of 
appropriate  measures  designed  to 
prevent,  or  control,  the  discharge  of 
pollutants  in  storm  water  runoff.  EPA 
has  developed  guidance  entitled  "Storm 
Water  Management  for  Industrial 
Activities:  Developing  Pollution 
Prevention  Plans  and  Best  Management 
Practices,"  EPA.  1992  (EPA  832-R-92- 
006),  to  assist  permittees  in  developing 
and  implementing  pollution  prevention 
measures. 

(1)  Pollution  prevention  team.  As  a 
first  step  in  the  process  of  developing 
and  implementing  a  storm  water 
pollution  prevention  plan,  permittees 
must  Identify  a  qualified  individual  or 
team  of  Individuals  to  be  responsible  for 


developing  the  plan  and  assisting  the 
facility  or  plant  manager  in  its 
implementation.  When  selecting 
members  of  the  team,  the  plant  manager 
should  draw  on  the  expertise  of  all 
relevant  departments  within  the  plant  lo 
ensure  that  all  aspects  of  plant 
operations  are  considered  when  the 
plan  is  developed.  The  plan  must 
clearly  describe  the  responsibilities  of 
each  team  member  as  they  relate  to 
sj>ecific  components  of  the  plan.  In 
addition  to  enhancing  the  quality  of 
communication  between  team  members 
and  other  personnel,  clear  delineation  of 
responsibilities  will  ensure  that  every 
aspect  of  the  plan  is  addressed  by  a 
specified  individual  of  group  of 
individuals.  Pollution  Prevention  Teams 
may  consist  of  one  individual  where 
appropriate  (e.g..  In  certain  small 
businesses  with  limited  storm  water 
poUution  potential). 

(2)  Description  of  potential  pollutant 
sources.  Each  storm  water  pollution 
prevention  plan  must  describe 
activities,  materials,  and  physical 
features  of  the  facility  that  may 
contribute  to  storm  water  runoff  or. 
during  periods  of  dry  weather,  resiilt  in 
dry  weather  flows.  This  assessment  of 
storm  water  pollution  prevention  will 
support  subsequent  efforts  to  Identify 
and  set  priorities  for  necessary  changes 
in  materials,  materials  management 
practices,  or  site  feattires,  as  well  as  aid 
in  the  selection  of  appropriate  structural 
and  nonstructural  control  techniques. 
Plans  must  describe  the  following 
elements: 

TABLE  U-6.1.— General  Storm 
water  bmps  for  the  food  and 
Kindred  Products  Processing 
Sector  i.>*.iii.  w 


Activity 


A  Raw  material  urv 
loading^roduct 
toading: 


BMPs 


SMpping  and  Re- 
ceiving. 


•  Ensure  that  a  tacll- 
Ity  representative  Is 
preserrt  during  urv 
toedkigfloading  ac- 
tivities. 

>  Inspect  the  unload- 
ing/loadb^  areas  to 
detect  problems 
before  they  occur. 

•  Ctose  stonn  drains 
during  toadingAjn- 
kJading  activities  In 
sunouKflr^  area. 

'  Inspect  an  contain- 
ers prtor  to  untoad- 
ing/k)adlr>g  of  any 
raw  or  spent  mate- 
rials. 

Instaa  backftow 
preventton  devk»8 
on  UquU  transfer 
equipment 
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Table  u-6.1  .—General  Storm 
Water  BMPs  for  the  Food  and 
Kindred  Products  Processing 
Sector ».»iiii.  »*— Continued 


Activity 


B.  Storage  containers: 
Liquid  storage 


BMPs 


•  Inspect  ail  connec- 
tion equipnient 
(e.g.,  hoses  and 
couplings),  and  re- 
place when  nec- 
essary, t>efore  per- 
lormng  unloading/ 
loading  activities. 

•  Perform  all  unload- 
ing/loading activi- 
ties in  a  covered 
and/or  enclosed 
areas. 

•  Use  drip  pans 
when  loading/un- 
loading liquid  prod- 
uct 

•  Situate  loading/un- 
loading areas  in- 
doors or  in  a  cov- 
ered area. 

•  Use  rubt>er  seals  in 
tmcl(  loading  6ock 
areas  to  contain 
spills  indoors. 

•  Drain  hoses  l}acl( 
into  truck,  railcar, 
etc.  after  loading/ 
unloading  mate- 
rials. 

•  Install  high  level 
alarm  on  tanks  to 
prevent  overfilling. 

•  Ensure  that  berms 
and  dikes  are  built 
around  the  unk>ad- 
ing/loading  areas,  if 
applicable. 

•  If  outskle  or  in  cov- 
ered areas,  mini- 
mize runon  of 
storm  water  into 
the  unk)ading/load- 
ing  areas  by  grad- 
ing the  areas  to  en- 
sure that  storm 
water  runs  off. 

•  Use  dry  cleanup 
methods  for  un- 
k)ading/k>ading 
areas  rather  than 
wetshing  the  areas 
down. 

•  Train  employees 
on  proper  unload- 
ing/k>ading  tech- 
niques. 

•  Initiate  an  Inventory 
control  for  all  raw 
and  spent  mate- 
rials. 

•  Inspect  the  external 
coridition  (corro- 
sion, leaks)  of  the 
containers. 


Table  U-6.1.— General  Storm 
Water  BMPs  for  the  Food  and 
Kindred  Products  Processing 
Sector  i."iii.  iv_continued 


Activity 


Liquid  storage 
(drums,  car- 
boys, and  gal- 
ton  Jugs). 


Solid  storage 
(silos,  hokling 
bins,  fiber 
drums,  etc.). 

C.Wsiste  manage- 
ment 
Wastewater 


BMPs 


•  Inspect  the  general 
area  around  the 
containers. 

•  Ensure  that  beams 
and  dikes  are  built 
around  the  contain- 
ers. 

•  Cover  and/or  en- 
ctose. 

•  Bulkhead  liqukl 
storage  tanks  in- 
doors (i.e.,  tank 
outlets  tocated  in- 
skle  buiklings). 

•  Ensure  that  all  con- 
tainers are  closed 
(e.g.,  valves  shut, 
lids  and  rnanways 
sealed,  caps 
dosed). 

•  Wash  containers 
indoors  before  stor- 
ing empty  contain- 
ers outdoors. 

•  tf  outskle  or  in  a 
covered  area,  mini- 
mize ninon  of 
storm  water  Into  a 
storage  area  by 
grading  area  to  en- 
sure that  storm 
water  runs  "off" 
and  not  "on". 

•  Train  emptoyees  > 
on  proper  storage 
technk^ues  (e.g., 
filling  and  transfer- 
ring contents). 

•  Maintain  employee 
training  on  proper 
handling  and  trans- 
portation of  niate- 
rlals. 

•  Maintain  an  inven- 
tory control  of  all 
raw  and  spent  ma- 
terials. 

•  Emptoy  measures 
to  protect  against 
spillage  from  the 
overftows  (e.g., 
high  level  sensors, 
alarms). 

•  Conskler  vacuum 
emission  control 
systems  for  air- 
borr>e  dust  ar>d 
particulate  matter. 


•  Perform  treatment 
processes  in- 
house,  if  possible. 


Table  U-6.1.— General  Storm 
Water  BMPs  for  the  Food  and 
Kindred  Products  Processing 
SECTOR'""*.  'V — Continued 


Activity 


Solkl  waste 
(paper,  wood 
pellets,  scrap 
nrwtals,  refuse, 
etc.). 


Air  emissions 


BMPs 


•  Inspect  the  outside 
pipe  connecttons 
(couplings,  valve 
seals  and  gaskets, 
flanges,  etc.)  of  the 
treatment  system 
for  leaks,  com>sion, 
and  poor  nruunte- 
nance  upkeep. 

•  Inspect  the  general 
area  around  the 
solid  waste  (e.g., 
took  for  signs  of 
leaching). 

•  Store  waste  so  that 
It  is  physically  con- 
tained (dump«ters, 
drums,  bags). 

•  Store  waste  in  an 
enctosed/covered 
area. 

•  tf  outskle  or  in  • 
covered  area,  ntini- 
mize  exposure  to 
storm  water  by 
grading  the  area  to 
ensure  that  storm 
water  mns  "off" 
and  not  "on". 

•  Ensure  hazardous 
waste  disposal 
practices  are  per- 
fomied  in  accord- 
ance with  Federal, 
State,  and  local  re- 
quirements. 

•  Route  trash  com- 
pactor leakage  to 
treatment  system 
or  sanitary  sewer. 

•  Clean  around  vents 
and  stacks  to  at- 
nx)sph€re  from 
process  and  stor- 
age areas. 

•  Place  tubs  around 
vents  and  stacks 
for  easy  collectton 
of  settlirig  particles. 

•  Inspect  air  emis- 
ston  control  sys- 
tems (e.g., 
baghouses)  regu- 
larly and  repair  and 
replace  as  nec- 
essary. 

•  Route  overflows/ 
condensates  from 
process  vents  to 
onsite  treatment 
system  or  to  tt^ 
sanitary  sewer. 
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Table  U-6.1.— General  Storm 
Water  BMPs  for  the  Food  and 
Kindred  Products  Processing 
Sector  ».«*•»«.  iv— continued 


Table  U-6.1.— General  Storm 
Water  BMPs  for  the  Food  and 
Kindred  Products  Processing 
Sector  ».u.iii. »»— Continued 


Table  U-6.1.— General  Storm 
Water  BMPs  for  the  Food  and 
Kindred  Products  Processing 
Sector  ».«.ui.  **— Continued 


Activity 


D.  Pest  control: 


BMPs 


ActMty 


>  FoJkjw  manufactur- 
ers directions  for 
application  of  pest 
control  materials  to 
site. 

I  Time  appticabon  tor 
dry  weather  condi- 
tions. 

Store  partially  full 
corrtainers  lr>doors 
Of  urxlercover. 

Apply  iTYsecticides 
during  breeding 
months. 
Protect  rat  bait 
houses  from  storm 
water. 


E.  Improper  connec- 
tions to  the  storm 
sewer 


BMPs 


Activity 


F.  General 


►  Perform  smoke  or 
dye  testing  to  d»- 
temiine  if  Inter- 
connections exist 
between  the  sani- 
tary and  stom 
sewers. 

'  Plug  all  floor  drains 
leading  to  storm 
sewers. 

•  Update  facility 
schematics  to  ac- 
curately reflect  all 
plumbing  connec- 
ttons. 

'  Offer  emptoyee  in- 
centives so  that 
emptoyees  will  de- 
velop cost  effec- 
tive, worker  effi- 
cient BMPs. 
Request  outside 
firm  to  conduct  a 
storm  water  inspec- 
tion/audit 


BMPs 


•  inspect  material 
transfer  lines/con- 
nections tor  leaks 
or  signs  of  wear 
and  repair  or  re- 
place as  nec- 
essary. 


'"Standard  Handbook  of  Environmental  En- 
alneertng."  Corbltt.  Robert  A..  McGraw-Hill. 
Inc..  1990. 

"Air  Pollution  Engineering  Manual,  Air  and 
Waste  Management  Association.  Edited  by 
Anthony  J.  Buonkxire  and  Wayne  T.  Davis 
Van  Noetrand  Relnhoid,  New  York,  1992. 

""Environmental  Engineering  and  Sanlta- 
tton,"  Fourth  Editton,  SaTvato,  Joseph  A..  John 
Wiley  &  Sons,  Inc..  1992. 

•»  Storm  Water  Management  tor  Industrial 
ActJvites:  Devetoptng  Pollution  Prevention 
Plans  and  Best  Management  Practices  (EPA 
832-0-92-006).  EPA.  Offtee  of  Water.  Sep- 
tember 1992. 


TABLE  U-6.2.— Specific  Storm  Water  BMPs  for  the  Food  and  Kindred  Products  Processing  Sector  ui.iii.iv 


Activity 


A.  Meat  Products: 

•  Animal  hokSng  pens  (beef,  chkiken) 


B.  Dairy  Products: 

•  Packaged  dairy  products  (spoiled  and  broken 
product  containers). 


C.  Canned  Frozen  and  Presen/ed  Fmlts.  Vege- 
tables, arxl  Frozen  Specialties: 
•  Fru«  and  vegetable  storage  and  disposal  


BMPs 


D.  Grain  Mills: 

•  Grain  handUng,  storage  and  mixing 


E.  Bakery  Products: 

•  Ingredient  storage  and  mixing 


•  Batdng  process 


•  Inspect  area  around  animal  hoMing  pens. 

•  Enctose/cover  towl  hanging  area 

•  Enctose/cover  the  animal  hokling  pens. 

•  Grade  the  areas  around  the  animal  hoWing  pens  to  ensure  storm  water  "runs  off  and  not 

on^  to  the  hokJing  pen. 

•  Train  emptoyees  on  proper  material  (U..  hkle,  hair,  feathers,  animal  parts)  clean-up  proce- 
dures around  and  within  the  animal  hoWing  pens. 

•  Store  animal  manure  and  other  materials  from  dean-up  activities  in  appropriate  containers  in 
an  enctosed/covered  area. 

•  Area  tor  trailers  hoWIng  empty  bird  cages  should  have  stomi  water  mnon/mnoff  controls  In 
picKe. 

•  Use  nf)echantoal  sweepers  around  site  to  dean  up  fugitive  feathers,  dust,  and  manure. 

•  inspect  area  around  aged/spoiled  dfiiry  products. 

•  Store  aged/spoOed  dairy  products  In  enctosed  area. 

•  Train  emptoyees  on  proper  disposal  methods  tor  ail  aged/spofled  dairy  products 

•  Ensure  that  all  aged/spoiled  product  (e.g..  bottles,  cartons,  plastk:  containers)  are  disposed 
of  in  a  proper  manner  (bagged,  covered). 

•  Inspect  ail  fruit  arxJ  vegetable  storage  areas. 

•  Store  aH  fnjits  and  vegetables  in  appropriate  containers  (e.g.,  Wns.  bushels,  baskets,  buck- 
ets) and  in  erKtosed/covered  areas. 

•  Store  empty  fruit  and  vegetable  containers  in  an  enctosed/covered  area 

•  Tram  emptoyees  on  proper  handling/disposai  methods  for  fresh/rotten  faiits  and  vegetables 
'  SlS^rr'  ^'  emisston  control  systems  for  all  cooHng  processes  to  reduce  parttoulate  matter. 

•  Minimize  fruit  and  vegetable  storage  time  outdoors. 

•  Inspect  the  general  area  around  the  grain  storage. 

•  Store  all  grain  in  appropriate  containers  (e.g..  silos,  hoppers)  In  an  enctosed/covered  area 

•  Train  emptoyees  on  grain  handing  procedures. 


ConsWer  a  vacuum  control  system  in  aH  grain  mbdng  areas. 


•  Inspect  ingredient  storage  areas. 

•  Store  aU  ingredients  (e.g..  com  sweeteners,  ftour.  shortening,  syrup,  vegeteWe  oBs)  In  appro- 
priate containers  (e.g..  tanks.  drunr».  bags)  in  an  enctosed/covered  area. 

•  RenfKJve  ftour/oH  dust  accumulatton  around  ventHatton  exhaust  systems 
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Table  U-6.2.— Specific  Storm  Water  BMPs  for  the  Food  ano  Kindred  Products  Processing  Sector  i-yii'.iv. 

Continued 


Activity 


F.  Sugar  and  Confectionery: 

•  Sugar  handling. 

G.  Fats  &  Oils; 

•  Fats  and  oils  storage  and  disposal 


H.  Beverages: 

•  Material  storage  and  mixing 


BMPs 


•  InstaB  an  air  emission  control  system  for  all  baking  processes  to  reduce  particulate  matter. 

•  Consider  a  vacuum  control  system  in  ail  granular  and  powdered  processing  areas. 

•  Inspect  all  fats  and  oils  storage  areas. 

•  Store  all  fats  and  oils,  (e.g.,  butciier  shop  nuiterials,  hair,  hide,  tallow,  tx>ne  meal,  and  offal) 
in  enclosed/covered  areas. 

•  Ensure  all  fats  and  oils  are  physically  contained. 

•  Ensure  grain  Is  stored  in  enclosed'coversd  area. 

•  Consider  an  air  emission  control  system  tor  all  grain  handling  and  brewing  processes. 

•  Protect  reusable  beverage  containers  that  are  stored  outdoors  from  storm  water  contact. 


'"Standard  Handbook  of  Environmental  Engineering,"  Corbitt.  Robert  A..  McGraw-HUI,  Inc.,  1990. 

*Air  Pollution  Engtneenng  Manual,  Air  and  Waste  Management  Association.  Edited  by  Anthony  J.  Buonicore  and  Wayne  T   Davis.  Van 
NostrjuTd  ReinhoW,  New  York,  1 992.  /  -• 

•""Envifcnn-^ntal  Engineenng  and  Sanitation."  Fourth  EdWon,  Salvato,  Joseph  A.,  John  Wiiey  &  Sons,  Inc.,  1992 
^^Ir'SH!"  ^^'  Management  for  Industrial  Activities;  Developing  PoWution  Prevention  Plans  and  Best  Management  Practrees  (EPA  832-R-92- 
006),  EPA,  Office  of  Water,  Septemper  1992. 

(a)  Dmincge — The  plan  must  contain 
a  map  of  the  site  that  shows  the  pattern 
of  storm  water  drainage,  structural  and 
nonstructxiral  features  that  control 
pollutants  in  storm  water  runoff,  and 
process  wastewater  discharges,  surfece 
water  bodies  (including  wetlands), 
places  where  significant  materials  are 
exposed  to  rainfalland  runoff,  and 
locations  of  major  spills  and  leaks  that 
occurred  in  the  3  years  prior  to  the 
effective  date  of  this  section  of  today's 
proposed  permit.  The  ipap  must  also 
show  areas  where  the  following  general 
activities  take  place:  loading/unloading 
areas;  vehicle  hieling;  vehicle  and 
equipment  maintenance  and/or  cleaning 
areas;  waste  treatment,  storage,  and 
disposal  locations;  and  liquid  storage 
tanks.  In  addition,  as  identified  in  the 
Part  1  Storm  Water  Group  Applications, 
the  following  areas  are  also  potential 
sources  of  pollutants  in  storm  water 
from  food  and  kindred  products 
processing  facilities:  vents  and  stacks 
from  cooking  and  drying  operations  and 
dry  product  vacuum  transfer  lines; 
animal  holding  pens;  spoiled  product 
and  broken  product  container  storage 
areas;  and  significant  dust  or  particulate 
generating  areas.  In  addition,  the  site 
map  must  identify  all  monitoring 
locations  that  must  be  sampled  as  part 
of  the  monitoring  requirements 
identified  in  Section  H.5.  (Monitoring 
and  RefKJrting  Requirements).  This  will 
allow  for  a  direct  comparison  of  the 
industrial  activities  exposed  to  storm 
wrater  with  the  anal3rtical  data  for  storm 
water  discharges  from  these  areas. 

(b)  Inventory  of  exposed  materials — 
Facility  operators  are  required  to 
carefully  conduct  an  inspection  of  the 
site  and  related  records  to  identify 
significant  materials  that  are  or  may  be 


exposed  to  storm  water.  The  inventory 
must  address  materials  that  within  3 
years  prior  to  the  effective  date  of  the 
permit  have  been  handled,  stored, 
processed,  treated,  or  disposed  of  in  a 
manner  to  allow  exposure  to  storm 
water.  Findings  of  the  inventory  must  be 
documented  in  detail  in  the  pollution 
prevention  plan.  At  a  minimum,  the 
plan  must  describe  the  method  and 
location  of  onsite  storage  or  disposal; 
practices  used  to  minimize  contact  of 
materials  with  rainfall  and  nmoff; 
existing  structiu-al  and  nonstructural 
controls  that  reduce  pollutants  in  storm 
water  runoff;  existing  structural  controls 
that  limit  process  wastewater 
discharges;  and  any  treatment  that  the 
runoff  receives  before  it  is  discharged  to 
surface  waters  or  a  separate  storm  sewer 
system.  The  description  must  be 
updated  whenever  there  is  a  significant 
change  in  the  types  or  amounts  of 
materials,  or  material  management 
practices,  that  may  affect  the  exposure 
of  materials  to  storm  water. 

(c)  Significant  spills  and  leaks— The 
plan  must  include  a  list  of  any 
significant  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
the  permit.  Significant  spills  include, 
but  are  not  liinited  to,  releases  of  oil  or 
hazardous  substances  in  excess  of 
quantities  that  are  reportable  under 
Section  311  of  C\VA  (see  40  CFR  110.10 
and  117.21)  or  Section  102  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  (see  40  CFR  302.4). 
Significant  spills  may  also  include 
releases  of  oil  or  hazardous  substances 
that  are  not  in  excess  of  reporting 
requirements  and  releases  of  materials 


that  are  not  classified  as  oil  or  a 
hazardous  substance. 

(d)  Non-storm  water  discharges — Each 
pollution  prevention  plan  must  include 
a  certification,  signed  by  an  authorized 
individual,  that  discharges  from  the  site 
have  been  tested  or  evaluated  for  the 
presence  of  non-storm  water  discharges. 
The  certification  must  describe  possible 
significant  sources  of  non-storm  water, 
the  results  of  any  test  and/or  evaluation 
conducted  to  detect  such  discharges,  the 
test  method  or  evaluation  criteria  used, 
the  dates  on  which  tests  or  evaluations 
were  performed,  and  the  onsite  drainage 
points  directly  observed  during  the  test 
or  evaluation.  Pollution  prevention 
plans  must  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  discharge. 

(e)  Sampling  data — ^Any  existing  data 
on  the  quality  or  quantity  of  storm  water 
discharges  from  the  facility  must  be 
described  in  the  plan.  The  description 
should  include  a  discussion  of  the 
methods  used  to  collect  and  analyze  the 
data.  Sample  collection  points  should 
be  identified  in  the  plan  and  shown  on 
the  site  map.  Also,  the  plan  should 
identify  the  types  of  storm  water 
discharges  (i.e.,  applicable  sectors) 
being  sampled  at  each  outfall. 

(f)  Summary  of  potential  pollutant 
sources — The  description  of  potential 
pollutant  sources  culminates  in  a 
narrative  assessment  of  the  risk 
potential  that  the  industrial  activities, 
materials,  and  physical  features  of  the 
site  pose  to  storm  vrater  quality.  Any 
such  activities,  materials,  or  features 
must  be  addressed  by  the  measures  and 
controls  subsequently  described  in  the 
plan.  In  conducting  the  assessment,  the 
facihty  operator  must  consider  the 
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following  activities:  loading/unloading 
areas;  vehicle  fueling;  vehicle  and 
equipment  maintenance  and/or  cleaning 
areas;  waste  treatment,  storage,  and 
disposal  locations;  liquid  storage  tanks; 
vents  and  stacks  from  cooking  and 
drying  operations  and  dry  product 
vacuum  transfer  lines;  animal  holding 
pens;  out-of-date/spoiled  product 
storage  areas;  and  significant  dust  or 
particulate  generating  areas.  The 
assessment  must  list  any  significant 
pollution  sources  at  the  site  and  identify 
the  pollutant  parameter  or  parameters 
(e.g..  biochemical  oxygen  demand,  oil 
and  grease,  etc.)  associated  with  each 
source. 

In  addition  to  food  and  kindred 
products  processing  related  industrial 
activities,  the  plan  must  also  describe 

SpUcation  and  storage  of  pest  control 
emicals  (e.g.,  rodenticides, 
insecticides,  fungicides,  etc.)  used  at  the 
facility,  including  a  discussion  of 
application  and  storage  procedures. 

(3)  Measures  and  controls.  The 
permittee  must  evaluate,  select,  and 
describe  the  pollution  prevention 
measures,  BMPs.  and  other  controls  that 
will  be  implemented  at  the  facility.  EPA 
emphasizes  the  implementation  of 
pollution  prevention  measures  and 
BMPs  that  reduce  possible  pollutant 
discharges  at  the  source.  Source 
reduction  measures  include,  among 
others,  preventative  maintenance, 
chemical  substitution,  spill  prevention, 
good  housekeeping,  training,  and  proper 
materials  management.  Where  source 
reduction  is  not  appropriate,  EPA 
supports  the  use  of  source  control 
measures  and  BMPs  such  as  material 
segregation  or  covering,  water  diversion, 
and  dust  control.  If  source  reduction  or 
source  control  are  not  possible, 
recycling  or  treatment  are  the  remaining 
alternatives.  Recycling  allows  the  reuse 
of  storm  water  while  treatment  lowers 
pollutant  concentrations  prior  to 
discharge.  Since  the  majority  of  food 
and  kindred  products  processing  is 
conducted  indoors,  the  activities 
identified  above  are  geared  towards  only 
those  activities  that  may  contribute 
pollutants  to  storm  water.  Also  because 
of  the  relatively  few  activities  that  are 
conducted  outdoors  within  this  sector, 
pollution  prevention  measures,  BMPs, 
and  other  controls  should  be  relatively 
few  and  easy  for  any  given  permittee. 
Also,  these  measures  are  the  most 
appropriate  means  to  reduce  pollutant 
loadings  to  storm  water  (as  opposed  to 
pollutant  limitations)  because  of  the 
relative  ease  and  the  significant 
reductions  in  pollutant  loads  that  can  be 
realized.  The  permittee  should  consider 
the  general  storm  water  BMPs  for  the 
food  and  kindred  products  processing 


sector  identified  in  Table  U-6.1  and  the 
subsector  specific  BMPs  provided  in 
Table  U-6.2  when  assessing  the  need  for 
storm  water  measures  and  controls. 

The  pollution  prevention  plan  must 
discuss  the  reasons  each  selected 
control  or  oractice  is  appropriate  for  the 
facility  and  how  each  of  the  potential 
pollutant  sources  will  be  addressed.  The 
plan  must  also  identify  the  times  during 
which  each  control  or  practice  will  be 
implemented.  Also,  the  plan  should 
summarize  the  effects  that  the  controls 
or  practices  will  have  on  storm  water 
discharges  from  the  site.  At  a  minimum, 
the  measures  and  controls  must  address 
the  following  components: 

(a)  Good  housekeeping— PerraHtees 
must  describe  protocols  established  to 
reduce  the  possibility  of  mishandhng 
chemicals  or  equipment  and  training 
employees  in  good  housekeeping 
techniques.  Specifics  of  this  plan  must 
be  commimicated  to  appropriate  plant 
personnel. 

(b)  Preventative  maintenance — 
Permittees  are  required  to  develop  a 
preventative  maintenance  program  that 
includes  regular  inspections  and 
maintenance  of  storm  water  BMPs.  The 
purpose  of  the  inspections  is  to  assess 
the  effectiveness  of  the  storm  water 
pollution  prevention  plan.  The 
inspections  allow  facility  personnel  to 
monitor  the  success  or  failure  of 
elements  of  the  plan  on  a  regular  basis. 
The  use  of  an  inspection  checklist 
should  be  considered.  A  checklist 
ensures  that  all  required  areas  are 
inspected,  as  well  as  providing 
documentation  for  the  recordkeeping 
reouirement. 

tc)  Spill  prevention  and  response 
procedures— Permittees  are  required  to 
identify  appropriate  material  handling 
procedures,  storage  requirements, 
containment  or  diversion  equipment, 
and  spill  cleanup  procedures  that  will 
minimize  the  potential  for  spills  and  in 
the  event  of  a  spill  enable  proper  and 
timely  response.  Areas  and  activities 
that  typically  pose  a  high  risk  for  spills 
at  food  and  kindred  products  processing 
facilities  include  raw  material 
unloading  and  product  loading  areas, 
material  storage  areas,  and  waste 
management  areas  (e.g.,  dumpsters, 
compactors).  These  activities  and  areas, 
and  their  accompanying  drainage 
points,  must  be  described  in  the  plan. 

(d)  Inspections— In  addition  to,  or  as 
part  of,  the  comprehensive  site 
evaluation  required  under  XI.U.6.b. 
(Comprehensive  Site  Comphance 
Evaluation)  of  this  section  of  today's 
proposed  permit,  qualified  personnel 
must  inspect  designated  equipment  and 
areas  of  the  facility  at  appropriate 
intervals  as  specified  in  the  plan.  Areas 


that  are  found  to  possibly  contribute 
pollutants  to  storm  water  are  identified 
in  this  section  of  today's  proposed 
permit  as  requisite  areas  for  periodic 
scheduled  inspections.  A  set  of  tracking 
or  follow-up  procedures  must  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  must  be 
maintained.  Inspections  shall  be  carried 
out  by  qualified  facihty  personnel  at 
least  once  each  year. 

(e)  Employee  training — Permittees 
must  describe  a  program  for  informing 
personnel  at  all  levels  of  responsibility 
of  the  components  and  goals  of  the 
storm  water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
good  housekeeping,  materials 
management,  and  spill  response 
procedures.  A  schedule  for  conducting 
this  training  must  be  provided  in  the 
plan.  Where  appropriate,  contractor 
personnel  also  must  be  trained  in 
relevant  aspects  of  storm  water 
pollution  prevention. 

(f)  Recordkeeping  and  internal 
reporting  procedures— Permittees  must 
describe  procedures  for  developing  and 
retaining  records  on  the  status  and 
effectiveness  of  plan  implementation. 
The  plan  must  address  spills, 
monitoring,  and  BMP  inspection  and 
maintenance  actixaties.  Ineffective  BMPs 
must  be  reported  and  the  date  of  their 
corrective  action  noted. 

(g)  Sediment  and  erosion  control— 
Pepnittees  must  identify  areas  that,  due 
to  topography,  activities,  soils,  cover 
materials,  or  other  factors  have  a  high 
potential  for  significant  soil  erosion. 
Measures  to  limit  erosion  in  these  areas 
must  be  identified. 

(h)  Management  of  runoff— Permittees 
must  provide  a  narrative  assessment  of 
traditional  storm  water  management 
practices  that  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  runoff  so 
as  to  reduce  the  discharge  of  pollutants. 
Based  on  the  assessment,  the  permittee 
must  identify  practices  that  are  . 
reasonable  and  appropriate  for  the 
facihty  and  must  describe  the  particular 
pollutant  source  area  or  activity  to  be 
controlled  by  each  storm  water 
management  practice.  Reasonable  and 
appropriate  practices  must  be 
implemented  and  maintained. 

b.  Comprehensive  site  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to  (1)  confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan,  (2) 
determine  the  effectiveness  of  the  plan, 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  this  section  of 
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today's  proposed  pennit. 
Compreaensive  site  compliance 
evaluations  must  be  conducted  at  least 
annually  for  food  and  kindred  products 
processing  facilities.  The  individual  or 
individuals  who  will  conduct  the 
inspections  must  be  identified  in  the 
plan  and  should  be  members  of  the 
pollution  prevention  team.  Inspection 
reports  must  be  retained  for  at  least  3 
years  after  the  date  that  the  permit 
expires. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sourc'  s,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that  food 
and  kindred  products  facilities  may 
reduce  the  level  of  pollutants  in  storm 
water  runoff  from  their  sites  through  the 
development  and  proper 
implementation  of  the  storm  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposed  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan  and  to  characterize  the  discharge 
for  potential  environmental  impacts,  the 
proposed  permit  requires  food  and 
kindred  products  facilities  to  collect  and 
analyze  samples  of  their  storm  water 
discharges  for  the  pollutants  listed  in 
Table  U-7.  The  pollutants  listed  in 
Table  U-7  were  found  to  be  above 
benchmark  levels  for  a  significant 
portion  of  food  and  kindred  products 
facilities  that  submitted  quantitative 
data  in  the  group  application  process,  or 
are  believed  to  be  present  based  upon 
the  description  of  industrial  activities 
and  significant  materials  exposed. 
Because  these  pollutants  have  been 
reported  at  benchmark  levels  from  food 
and  kindred  products  facilities,  EPA  is 
requiring  monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 
poUutioh  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
dischai]ges  from  food  and  kindred 
product  facilities  must  be  monitored 
quarterly  during  the  second  year  of 
permit  coverage.  At  the  end  of  the 
second  year  of  permit  coverage,  a 
facility  must  calculate  the  average 
concentration  for  each  parameter  listed 
m  Table  U-7,  and  applicable  to  that 


industrial  sector.  If  the  permittee 
collects  more  than  four  samples  in  this 
period,  then  they  must  calculate  an 
average  concentration  for  each  pollutant 
of  concern  for  all  samples  analyzed. 

Table  L>-7.— Industry  M0NiT0Rih4G 

REQilWEMENTS 


Table  U-8.— Schedule  Of  MONrroRiNG— 
Continued 


Pollutants  ol  concern 

Cut-off  coocentra- 

tion 
(mg/L) 

Five-day  Btochemtcal 
Oxygen  Demand 
(BOO).  

Ammonia  „ 

Total  KjeWart  Nitnjgen 
(TKN)  

Total  Phosphorus  

Total  flecovefaWe  Cop- 
per   

Total  Recoverable  Man- 
ganese   

Total  R«cov»rat>la  Iron  . 

Total  Recoverat)le  Zinc 

9.0 
0.093 

1.5 
0.33 

0.009 

0.05 

0.3 

0.065 

If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  U-7,  dien  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  3rear  of  the  permit.  If. 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  U-7,  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  mdustnal  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 

Table  U-8.— Schedule  of  Monitorinq 


2nd  Year  of 
Pemiit  Cov- 
erage. 


•  Conduct  quarterly  nxxiitor- 
ing. 

•  Calculate  the  average 
corx:er^trat>on  for  aH  pa- 
rameters analyzed  during 
this  period. 

•  If  average  concentration  is 
greater  than  the  value  fist- 
ed in  Tat)le  U-8.  then 
quarterly  sampling  is  re- 
quired during  the  fourth 
year  of  ttie  permit 

•  If  average  concentration  is 
less  tttan  or  equal  to  the 
value  listed  in  Table  U-8. 
then  no  fur^r  samplirig  is 
required  for  that  param- 
eter. 


4th  Year  of 
Permit  Cov- 
erage. 


T 


Conduct  quarterly  monitor- 
ing for  any  parameter 
wtiere  tf>e  average  con- 
centration in  year  2  of  the 
permit  is  greater  than  the 
vatue  listed  in  Taoie  U-8. 
K  irxlustnaJ  actlvitMe  or  the 
poHution  preventx)n  plan 
have  been  attereo  such 
tt^  storm  water  dis- 
charges may  be  adversely 
affected,  quarterly  nxmitor- 
ing  Is  required  for  all  pa- 
rameters of  concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration.  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

b.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  ^dlities  that  do,  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  tiiis 
part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law. 
signed  in  accordance  with  Part  \TI.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  or,  in  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  facilit>-  that  are 
within  the  drainage  area  of  the  outfall 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  the  certification  period  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 
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c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  iata 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 


estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

/.  Monthly  \isual  examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  a  storm  water  discharge 
from  each  outfall  are  required.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  the 
examination  date  and  Ume.  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  httle  cost.  Although  the 
visual  examination  cannot  assess  the 
chemica)  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  whici  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staffs 
understanding  of  the  storm  water 
problems  on  tfiat  site  and  effects  on  the 
management  practices  that  are  included 
in  the  plan. 


When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.), 

g.  Baseline  general  permit  variance. 
On  September  9, 1992.  and  September 
25. 1992.  EPA  published  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
from  meat  packing  plants,  poultry 
packing  plants,  and  facilities  that 
manufacture  animal  and  marine  fats  and 
oils.  These  notices  specifically  require 
that  facilities  with  storm  water 
discharges  that  are  associated  with  meat 
packing  plants,  poultry  packing  plants, 
and  facilities  that  manufacture  animal 
and  marine  fats  and  oils  are  required  to 
monitor  their  storm  water  discharges  for 
B0D(5),  oil  and  grease,  COD,  total 
suspended  sohds.  total  Kjeldahl 
nitrogen,  total  phosphorus,  pH,  and 
fecal  coliform.  Today's  proposed  permit 
contains  monitoring  requirements  for 
BOD(5),  total  Kjeldahl  nitrogen,  total 
phosphorus,  total  copper,  manganese, 
ammonia,  total  iron,  and  total  zinc.  EPA 
requests  comment  upon  the  difference 
between  the  monitoring  requirements 
set  out  for  meat  packing  plants,  poultry 
packing  plants,  and  facilities  that 
manufacture  animal  and  marine  fats  and 
oils  facilities  in  the  September  1992 
General  Permits  and  those  required  in 
today's  proposed  permit. 

8.  Alternative  Monitoring  Requirements 

In  addition,  EPA  requests  comment 
upon  the  following  monitoring  and 
reporting  requirements  in  lieu  of  those 
in  Part  XI.U.6.  of  today's  proposed 
permit. 

a.  Annual  monitoring  requirements. 
Beginning  on  the  effective  date  and 
lasting  through  the  expiration  date  of 
this  permit,  all  food  and  kindred 
products  processing  facilities  regulated 
under  this  section  must  monitor  storm 
water  discharges  annually  (1  time  per 
year)  except  as  provided  in  VI.A. 
(Sampling  Waiver  and  Representative 
Discharge)  of  the  baseline  general 
permit,  for  each  outfall  discharging 
storm  water  meeting  the  conditions  of 
section  XI.U.l.  (Eligibility)  of  this 
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section.  Permittees  must  monitor  for  the 
following  storm  water  pollutants: 


II 


Table  U-9.— Monitoring  Requirements 


Parameter 


Total  Flow 

BOD, 

TSS 

Oil  ar>d  Grease  

Total  Kj*ldahi  Nitrogen  • 

Total  Phosphorus'"  

Fecal  CcVformi  

pH  


Units 


MGO  . 
nig/L  . 
mg/L  . 
mg/L  . 
mg/L  . 
mgA.  . 
col/ml 


s.u 


Frequency 


1/year  . 

do 

do 

do 

do 

do 

do 

do 


Sample  type 


estimate, 
grab. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


•  Applicat>le  to  facilities  with  storm  water  discharges  associated  with  industrial  activity  from  animal  handling  areas,  manure  management  (or 
storage)  areas,  and  production  waste  management  (or  storage)  areas  that  are  exposed  to  precipitation  at  meat  paci<ing  plants  poultry  packing 
plants,  and  facilities  that  manufacture  animal  a.nd  manne  fats  and  oils. 

"Applicable  to  facilities  in  SIC  Codes  204  (i.e.,  grain  mills)  and  other  facilities  that  store,  use.  or  manage  chemicals  containing  phosphoois  (ex- 
cluding phosphoric  acid)  exposed  to  storm  water. 


II 

In  addition  to  the  parameters  listed 
above,  the  permittee  shall  provide  the 
date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  nmoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  flows  (in  gallons)  of 
the  discharge  sampled; 

b.  Sample  type.  For  all  discharges, 
data  shall  be  reported  for  one  grab 
sample  only.  All  such  samples  shall  be 
collected  from  the  discharge  resulting 
from  a  storm  event  that  is  greater  than 
0.1  inches  in  magnitude  and  that  occurs 
at  least  72  hours  from  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grab  sample 
shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  retain  with  the 
monitoring  results  a  description  of  why 
a  grab  sample  during  the  first  30 
minutes  was  impracticable.  If  the  storm 
water  from  such  operation  flows  such 
that  there  are  numerous  small  points  of 
discharge,  one  sample  may  be  collected 
to  represent  the  adjacent  flows. 

c.  Quarterly  visual  examination  of 
storm  water  quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  storm  water  quality  of 
each  storm  water  discharge  associated 
with  industrial  activity  exposed  to 
storm  water.  The  inspection  must  be  of 
a  grab  sample  collected  from  each  storm 
water  outfall.  The  examination  must  be 
made  at  least  once  in  each  designated 
period  (described  in  XI.U.8.c.(l)  below) 
during  daylight  hours  imless  there  is 


insufficient  ramfall  or  snow  melt  to 
produce  a  runoff  event. 

rij  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
Februar}':  March  to  May;  June  to  August; 
and  September  to  November. 

(2)  Examinations  shall  be  conducted 
within  the  first  30  minutes  (or  as  soon 
thereafter  as  practical,  but  not  to  exceed 
1  hour)  of  when  the  runoff  or  snowmelt 
begins  discharging.  The  examinations 
shall  include  any  observations  of  color, 
odor,  turbidity,  floating  solids,  foam,  oil 
sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area. 
One  of  the  four  quarterly  samples  must 
be  used  for  the  annual  monitoring 
requirements  specified  in  Part  Xl.U.S.a. 
above.  No  analytical  tests  are  required  to 
be  performed  on  the  remaining  three 
samples.  Examinations  shall  be 
conducted  so  as  to  provide  a  reasonable 
representation  of  the  nature  of  a  typical 
storm  water  discharge  at  that  site  during 
that  time  of  year. 

(3)  Information  must  be  maintained 
onsite  and  include:  the  examination 
date  and  time,  examination  personnel, 
the  nature  of  the  discharge  (i.e.,  nmoff 
or  snow  melt),  visual  quality  of  the 
storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(4)  Based  on  the  results  of  the 
quarterly  visual  inspection,  the 
description  of  potential  pollutant 
sources  and  pollution  prevention 
measures  and  controls  identified  in  the 
pollution  prevention  plan  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  mspection  and  shall  provide 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 


d.  Retention  of  records — (l)The 
permittee  shall  retain  the  pollution 
prevention  plan  developed  in 
accordance  virith  Parts  VI.  and  XI.U.3. 
(Storm  Water  Pollution  Prevention 
Plans)  of  this  permit  until  at  least  1  year 
after  coverage  under  this  permit 
terminates.  The  permittee  shall  retain 
all  records  of  all  monitoring 
information,  copies  of  all  reports 
required  by  this  permit,  and  records  of 
all  data  used  to  complete  the  Notice  of 
Intent  to  be  covered  by  this  permit,  until 
at  least  3  years  after  coverage  imder  this 
permit  terminates.  This  period  may  be 
explicitly  modified  by  alternative 
provisions  of  this  permit  (see  paragraph 
XI.U.8.d.(2)  (below)  of  this  permit)  or 
extended  by  request  of  the  Director  at 
any  time. 

(2j  Permittees  must  submit 
monitoring  results  as  required  in  Part 
VI.A.  (Monitoring  Requirements)  to  the 
Director  upon  the  request  of  the 
Director. 

V.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Textile 
Mills.  Apparel,  and  Other  Fabric 
Product  Manufacturing  Facilities 

1.  Discharges  Covered  Under  this 
Section 

Special  permit  conditions  have  been 
developed  for  textile  mills,  apparel,  and 
other  fabric  product  mtmufacturing 
facilities.  The  conditions  proposed  in 
this  section  apply  to  storm  water 
discharges  from  textile  related 
operations  located  on  any  of  the 
facilities  covered  under  die  storm  water 
application  regulations  (40  Code  of 
Federal  Regulations  (CFR)  122.26]  and 
applying  for  coverage  uinder  this 
section. 

The  storm  water  application 
regulations  define  stom.  water 
discharges  associated  with  industrial 
activity  at  40  CFR  122.26(b)(14). 
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Category  (xi)  of  this  definition  includes 
facilities  under  Standard  Industrial 
Qassifications  22  and  23.  The 
conditions  proposed  in  this  section 
apply  to  storm  water  discharges  from 
the  following  activities  under  major 
industrial  groups  22  and  23:  Textile  Mill 
Products,  of  and  regarding  facilities  and 
establishments  engaged  in  the 
preparation  of  fiber  and  subsequent 
manufacturing  of  yam,  thread,  braids, 
twine,  and  cordage,  the  manufacturing 
of  broadwoven  fabrics,  narrow  woven 
fabrics,  knit  fabrics,  and  carpets  and 
rugs  from  yam;  processes  involved  in 
the  dyeing  and  finishing  of  fibers,  yam 
fabrics,  ar.d  knit  apparel;  the  integrated 
manufacturing  of  knit  apparel  and  other 
finished  articles  of  yarn;  the 
manufacturing  of  felt  goods  iwool),  lace 
goods,  nonwoven  fabrics,  miscellaneous 
textiles,  and  other  apparel  products. 

Facilities  in  Major  Group  22  typically 
receive  and  prepare  fibers,  transifonn 
these  materials  into  fabric  or  related 
products,  and  finish  the  materials  before 
packaging.  Facilities  in  Major  Group  23 
typically  receive  woven  or  knitted  fabric 
for  cutting,  sewing,  and  packaging.  For 
more  information  on  the  industrial 
activities  at  textile  faoHties,  consult 
EPA's  "Development  Documant  for 
Effluent  Limitations  Guidelines  and 


Standards  for  the  Textile  Mills" 
(Document  EPA  440/1-79/0226.  October 
1979). 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  sectionts),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  8ection(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  88ction(s)  of  this  permit  (if  any)  are 
applicable  to  the  fadUty. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibiUty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 

Table  V-1 


Activity 


Raw  material  storage  and  handCng 
Storage  and  harHfllng  of  materials  for  dyeing 

Storage  and  handHr>g  d  mafeitais  tor  scouring 

anddMv*>g 
Storage  and  handling  oi  matenals  for  tXaactr- 

Ing.  printing,  fintshing.  and  other  actMltea 


PoilutBnt  source 


wool.  coOon.  synthetics,  rayon.  o#>er  fUjers. 

coalAwood  piles,  lueii,  oH.  lubricants 
OyM.  dy«  preserva0vea.  pigments 

wool,  scouring  agents,  detoigents 

Dyes,  btoaches.  detergents,  Mehtng  aaentt, 
printing  products 


polhition  prevention  plan  requirements 
of  that  section. 

Pollutants  in  Storm  Water  Discharges 
Associated  with  the  Manufacture  of 
Textile  Products 

The  Agency  has  conducted  a  careful 
examination  of  the  data  submitted  by 
the  group,  including  a  review  of 
supplementary  information  regarding 
the  textile  industry.  Based  on  a  review 
of  this  information,  the  following 
pollutants  and/ or  pollutant  parameters 
may  be  present  In  storm  water 
discharges  associated  with  textile 
products  manufacturing: 

•  Conventional  Pollutants- 
Biochemical  Oxvgen  Demand  (BOD3), 
Total  Suspended  Solids  (TSS),  pH 

•  ToxjcPo/;ufanfs— Total  chromium, 
total  aluminum,  total  copper,  total  lead, 
total  zinc 

•  Nonconventional  Pollutants- 
Chemical  Oxygen  Demand  (COD), 
phenols,  sulfides. 

Based  on  group  application 
information  and  data,  and  the 
"Development  Document  for  Effluent 
Limitation  Guidelines  and  Standards  for 
the  Textile  Mills,"  EPA  has  identified 
the  storm  water  pollutants  and  sources 
resulting  bom  textile  manufacturers  in 
Table  V-l. 


PoOutant 


TSS,  pH,  oil  and  grease,  COO.  BOO^  lead. 
chromium,  benzene. 

Copper,  phenols,  lead,  chromium,  zinc,  alu- 
minum, adds. 

BOO,.  COO.  TSS.  09  and  grease.  suMdas, 
P^>«nol8,  pH.  chromium. 

BODs,  COO,  TSS.  oi  and  grease.  suiMes, 
Phenols.  pH.  chromium,  hydrogen  peroxide, 
adds. 


Table  V-2  Indicates  the  sampling  data 
results  for  part  2  conventional  pollutant 
data  submitted  to  EPA.  This  table 
indicates  the  minimum  and  maximum 
values,  means,  medians,  95th 
percenUles,  99th  percentiles,  and  the 
total  number  of  data  submittals  for  each 


of  the  conventional  pollutants.  As  Table 
V-2  indicates,  large  variations  in  the 
minimum  and  maximum  values  were 
often  found  for  each  of  the  eight 
conventional  pollutants  monitored.  For 
example: 


•  Composite  samples  of  TSS  ranged 
from  0  mg/L  to  1,675  mg/L 

•  Grab  samples  of  OOD  ranged  from 
0  mg/L  to  306  mg/L 

•  Oil  and  grease  values  ranged  from 
0  mg/L  to  42  mg/L. 
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Options  for  Controlling  Pollutants 

Table  V-3  lists  some  BMPs  which 
may  be  effective  in  limiting  the  amount 
of  pollutants  in  storm  water  discharges 
from  textile  facilities.  Many  of  the  BMPs 
suggested  focus  on  the  process  aspect  of 
textile  manufacturing.  Although 
processes  are  t3T)ically  conducted 
indoors,  EPA  believes  that  changes  in 
the  manufacturing  process,  such  as  a 
svritch  to  less  toxic  chemicals,  can 
lessen  the  amount  of  contamination  in 


storm  water  discharges.  The  BMPs  listed 
are  not  necessarily  required  to  be 
implemented.  Rather,  BMPs  should  be 
chosen  based  on  the  specific  natxire  of 
the  storm  water  discharges  at  each 
textile  facility  and  implemented  as 
appropriate.  Based  on  part  1 
information,  several  of  the  BMPs 
suggested  are  already  in  place  at  many 
of  the  faciUties.  Part  1  submittals 
indicate  that  diking  or  other  types  of 
diversion  occur  at  55  percent  of  the 

Table  V-3 


sampling  facilities.  Nineteen  percent  of 
the  sampling  facilities  noted  that  they 
use  some  form  of  covering  as  a  BMP, 
and  catch  basins  are  in  place  at  45 
percent  In  addition,  64  percent  of  the 
facilities  designated  as  samplers  in  part 
1  information  reported  they  had  a  SpiU 
Prevention  Control  and  Countermeasure 
Plan  in  place,  while  56  percent  used 
swales,  29  percent  had  vegetation  strips, 
and  12  percent  utilized  ponds  to  collect 
storm  water. 


Activity 


Preparation  (e.g..  DesizJng  and  Scouring) 


Dyeing 


RnisNng , 


General  Water  Conservation  Techniques 


Cliemical  Screening  and  inventory  Control 


Material  Handling:  Bulk  UquW  Storage  and  Containment 


Material  HandRng:  Containerized  Material  Storage 


BMPs 


Waste  stream  reuse  for  typical  bleach  unit  processing;  recycle  J-box  or  Mer 
drain  wastes  to  saturator. 

Make  use  of  countercurrent  washing. 

Use  washer  waste  from  scour  operation  for  batch  scouring. 

Perform  analysis  of  spent  dye  baths  for  residual  materials. 

Where  feasible,  obtain  background  Information  and  data  necessary  before 
making  product  substltutkxw.  This  Includes  OSHA  fomi  20  data  and  tech- 
nk»ldata. 

Be  aware  of  potential  problem  chemicals,  such  as  aryf  phenol  ethoxylatee 
chlorinated  aromatics,  chlorinated  aromatics,  and  metals. 

Employ  pad  batch  dyeing  to  eliminate  the  need  for  salts  and  chemteal  special- 
ties from  the  dyebath,  with  assodatad  reduction  In  cost  and  poOuOon  source 
reductksn. 

Reuse  resWual  portions  of  finish  mixes  as  much  as  possible  by  adding  back  to 
them  the  required  components  to  make  up  the  next  mix. 

Return  noncontact  coding  water  and  stream  condensates  to  either  a  hot  water 
holding  tank  or  a  dear  well.  If  neither  is  available,  segregate  waste  streaiTO 
from  sources  whfch  do  not  generaly  require  treatment  from  other  waste 
streams  that  do  require  treatment 

Use  "low  liquor  ratio"  dyeing  machines  where  practicable. 

Use  of  foam  processing  (mercerizing,  bleaching,  dyeing,  finishing)  where  prac- 
ticable as  a  water  conservation  process. 

Employ  prescreening  practices  to  evaluate  and  consider  chemkals  on  a  wide 
range  of  environmental  and  health  impact  criteria. 

Develop  and  perform  a  routine  raw  material  quaWy  control  program. 

Review  and  devetop  procedures  for  source  reduction  of  metals. 

Promptly  transfer  used  flukJs  to  the  proper  container;  do  not  leave  full  drip 
pans  or  other  open  containers  around  the  shop.  Empty  and  dean  drip  pans 
and  containers. 

Do  net  pour  iiqukJ  waste  down  floor  drains,  sinks,  or  outdoor  storm  drain  Inlets. 

Plug  floor  drains  that  are  connected  to  the  storm  or  sanitary  sewen  if  nec- 
essary, Install  a  sump  that  is  pumped  regularty. 

inspect  the  maintenance  area  regularly  for  proper  impienfwntation  ol  corUiol 
measures. 

Train  employees  on  proper  waste  control  and  disposal  procedures. 

Store  permanent  tanks  in  a  paved  area  surrounded  by  a  dike  system  whteh 
provides  suffteient  containment  for  the  larger  of  either  10  percent  of  the  vol- 
unw  of  all  containers  or  1 10  percent  of  the  volume  of  the  largest  tank. 

Maintain  good  integrity  of  aH  storage  tanks. 

inspect  storage  tanks  to  detect  potential  leaks  and  perform  preventive  mainte- 
nance. 

inspect  piping  systems  (pipes,  pumps,  flanges,  couplings,  hoses,  valves)  for 
failures  or  leaks.  •  /        . 

Train  employees  on  proper  filling  and  transfer  procedures. 

Store  containerized  materials  (fuels,  paints,  solvents,  etc.)  bi  a  protected  se- 
cure kx»tton  and  away  from  drains. 

Store  reactive,  ignrtable.  or  flammable  IquUs  In  compliance  with  the  kxei  fire 
code. 

l-abel  all  nwterials  deariy. 

identify  potentlaNy  hazardous  materials,  Iheir  characteristics,  and  use. 

Control  excessive  purchasing,  storage,  and  handling  ol  potentially  hazardous 
materials. 

Keep  records  to  Wentity  quantity,  receipt  date,  servtoe  Me,  users,  and  disposal 
routes. 

Secure  and  carefully  monitor  hazardous  meteriais  to  prevent  theft  vandaflsm. 

and  misuse  of  materials. 
Educate  personnel  for  proper  storage,  use,  cleanup,  and  dfeposal  of  materials. 
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Table  V-3— Continued 


Activity 


Material  handling:  designated  material  mixing  areas 


BMPs 


Provide  sufficient  containment  for  outdoor  storage  areas  for  the  larger  of  either 
10  percent  a(  the  volune  of  all  containers  or  1 10  percent  of  the  volume  6t 
the  largest  tank. 

Use  terriporary  containment  where  recced  by  portable  drip  pans. 

Use  spill  troughs  for  drums  with  taps. 

Mix  solvents  in  designated  areas  away  from  drains,  cfitehes.  and  surface  wa- 
ters. 

If  sptRs  occur 

•  Stop  the  source  of  the  spin  immediately. 

•  Contain  the  Hquid  until  cleanup  is  complete. 

•  Deploy  oil  containment  booms  If  the  spill  may  reach  the  water. 

•  Cover  the  spill  with  absorbent  material. 

•  Keep  the  area  well  ventilated. 

•  Dicpose  of  cleanup  materials  properly. 

•  Do  not  use  enuilsifier  or  dispersant. 


Sources:  Smith.  Brent  "Identification  and  Reduction  of  Pollution  Sources  In  Textile  Wet  Processing."  Department  of  Textile  Chemistry  North 
Caro«na  State  University,  Raleigh,  NO,  1986.  »        f  /. 

Smith,  Brent,  "Identification  and  Reduction  of  Toxic  Pollutants  in  Textile  MiU  Effluent"  Department  of  TextBe  Chemistry,  North  Carolina  State 
University.  Raleigh,  NC,  1992. 

NPDES  Storm  Water  Group  Applications— Part  1.  Received  by  EPA  March  18, 1991  through  December  31, 1992. 


4.  Special  Conditions 

There  are  no  additional  requirements 
beyond  those  described  in  Part  VI.B  of 
this  fact  sheet. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

Tlie  permit  conditions  that  apply  to 
s'orm  water  discharges  from  textile 
mills,  apparel  and  other  fabric  product 
nianufacturing  facilities  are,  in  part, 
established  upon  the  basic  requirements 
in  the  baseline  general  permit  for  storm 
water  discharges  from  industrial 
activities,  finalized  on  September  9, 
1992  (57  FR  41236).  The  following 
discussion  addresses  only  those 
conditions  that  may  differ  from 
conditions  required  in  the  baseline 
permit. 

a.  Contents  of  the  plan — (1) 
Description  of  potential  pollutant 
sources.  Under  the  description  of 
potential  pollutant  sources  in  the  storm 
water  pollution  prevention  plan 
requirements,  permittees  are  required  to 
include  processing  areas,  loading/ 
unloading  areas,  treatment,  storage,  and 
waste  disposal  areas,  liquid  storage 
tanks,  fueling  areas,  on  a  site  faciUty 
map.  EPA  believes  that  this  is 
appropriate  since  these  areas  may 
potentially  be  a  significant  source  of 
pollutants  to  storm  water. 

(2)  Measures  and  controls.  Under  the 
description  of  measures  ar.d  controls  in 
the  storm  water  pollution  prevention 
plan  requirements,  this  section  proposes 
that  all  areas  that  may  contribute 
pollutants  to  storm  water  discharges 
shall  be  maintained  in  a  clean,  orderly 
manner.  This  section  also  proposes  that 
the  following  areas  must  be  specifically 
addressed: 


(a)  Material  storage  areas— All  stored 
and  containerized  materials  (fuels, 
petroleum  products,  solvents,  dyes,  etc.) 
must  be  stored  in  a  protected  area,  away 
from  drains  and  clearly  labeled.  The 
plan  must  describe  measures  that 
prevent  or  minimize  contamination  of 
storm  water  runoff  from  such  storage 
areas.  The  facility  should  specify  which 
materials  are  stored  indoors  and  must 
provide  a  description  of  the. 
contaminant  area  or  enclosure  for  those 
materials  which  are  stored  outdoors. 
Above  groimd  storage  tanks,  drums,  and 
barrels  permanently  stored  outside  must 
be  delineated  on  the  site  map  with  a 
description  of  the  appropriated 
containment  measures  in  place  to 
prevent  leaks  and  spills.  The  facility 
may  consider  an  inventory  control  plan 
to  prevent  excessive  purchasing, 
storage,  and  handling  of  potentially 
hazardous  substances.  In  the  case  of 
storage  of  empty  chemical  drums  and 
containers,  facilities  should  employ 
such  practices  as  triple-rinsing 
containers.  The  discharge  waters  from 
such  washings  must  be  collected, 
contained,  or  treated,  and  facihties 
should  identify  where  the  discharge  will 
be  released. 

(b)  Material  handling  area — The  plan 
must  describe  measiu^s  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  materials  handling 
operations  and  areas.  The  facility  may 
consider  the  use  of  spill  and  overflow 
protection;  covering  fuel  areas;  covering 
and  enclosing  areas  where  the  transfer 
of  materials  may  occur.  Where 
applicable,  the  plan  must  address  the 
replacement  or  repair  of  leaking 
connections,  valves,  transfer  lines  and 
pipes  that  may  carry  chemicals,  dyes,  or 
wastewater. 


(c)  Fueling  areas — ^The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  fueling  areas.  Tte 
faciUty  may  consider  covering  the 
fueling  area,  using  spill  and  overflow 
protection,  miniTniring  runon  of  storm 
water  to  the  fueling  area,  using  dry 
cleanup  methods,  and/or  collecting  the 
storm  water  runoff  and  providing 
treatment  or  recycling. 

(d)  Above  ground  storage  tank  areas — 
The  plan  must  describe  measures  that 
prevent  or  minimize  contamination  of 
the  storm  water  runoff  from  above 
ground  storage  tank  areas.  The  facility 
must  consider  storage  tanks  and  their 
associated  piping  and  valves.  The 
facility  may  consider:  regular  cleanup  of 
these  areas,  preparation  of  a  spill 
prevention  control  and  coimtermeasure 
program,  providing  spill  and  overflow 
protection,  minimizing  runon  of  storm 
water  fitim  adjacent  facilities  and 
properties,  restricting  access  to  the  area, 
inserting  filters  in  adjacent  catch  basins, 
providing  absorbent  booms  in  unbermed 
fueling  areas,  using  dry  cleanup 
methods,  permanently  sealing  drains 
within  critical  areas  that  may  discharge 
to  a  storm  drain. 

(3)  Comprehensive  site  compliance 
evaluation.  EPA  believes  that  the 
incorporation  of  management  practices 
such  as  those  suggested  will 
substantially  reduce  the  potential  for 
these  activities  and  areas  to  significa,ntly 
contribute  pollutants  to  storm  water 
discharges.  In  addition,  EPA  believes 
that  these  requirements  continue  to 
provide  the  necessary  flexibility  to 
address  the  variable  risk  for  pollutants 
in  storm  water  discharges  associated 
with  different  facilities.  Further,  many 
facilities  will  find  that  management 
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measures  that  have  already  been 
incorporated  into  the  facility's 
operation,  such  as  the  installation  of 
overfill  protection  equipment  and 
labelling  and  maintenance  of  used  oil 
storage  units,  are  already  required  under 
existing  EPA  programs  and  will  meet 
the  requirements  of  this  section. 

Under  the  preventive  maintenance 
requirements,  the  plan  specifically 
includes  the  routine  inspection  of 
sediment  traps  to  ensure  that  solids  will 
be  intercepted  and  retained  prior  to 
entering  the  storm  drainage  system. 
Because  of  the  nature  of  operations 
which  occur  at  textile  facilities,  specific 
routine  attention  needs  to  be  placed  on 
the  collection  of  solids. 

Under  the  inspection  requirements 
this  section  requires  that,  in  addition  to 
the  comprehensive  site  evaluation 
required  under  Part  IV  of  today's 
proposed  permit,  qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility,  at  a  minimum,  on  a  monthly 
basis. 

The  purpose  of  the  inspections  is  to 
check  on  the  implementation  and 
effectiveness  of  the  storm  water 
pollution  prevention  plan.  The 
inspections  allow  facihty  personnel  to 
monitor  the  success  or  failure  of 
elements  of  the  plan  on  a  regular  basis. 
The  use  of  an  inspection  checklist  is 
highly  encouraged.  The  checklist  will 
ensure  that  aD  required  areas  are 
inspected,  as  well  as  help  to  meet  the 
record  keeping  requirements. 

The  permittee  is  required  to  identify 
at  least  6-month  interval  (twice  per  year) 
dates  for  employee  training.  Employee 
training  must,  at  a  minimum,  address 
the  following  areas  when  applicable  to 
a  facility:  Use  of  reused/recycled  waters; 
solvents  management;  proper  disposal 
of  dyes;  proper  disposal  of  petroleum 
products  and  spent  lubricants;  spill 
prevention  and  control;  fueling 
procedures;  general  good  housekeeping 
practices.  Employees,  independent 
contractors,  and  customers  must  be 
informed  about  BMPs  and  be  required  to 
perform  in  accordance  with  these 
practices.  Copies  of  BMPs  and  any 
specific  management  plans,  including 
emergency  phone  numbers,  shall  be 
posted  in  the  work  areas.  EPA, 
therefore,  is  proposing  to  require  that 
employee  training  take  place  at  least 
twice  a  year  to  serve  as:  (1)  Training  for 
new  employees;  (2)  a  refresher  course 
for  existing  employees;  and  (3)  training 
for  all  employees  on  any  storm  water 
pollution  prevention  techniques 
recently  incorporated  into  the  plan. 


6.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44(i)(2)  established  on  April  2, 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  facilities  covered  by 
this  section  of  today's  permit.  Based  on 
a  consideration  of  the  BMPs  typically 
used  at  these  faciUties,  and  generally 
low  pollutant  values  from  the 
application  data,  EPA  believes  that  the 
pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  storm  water 
contamination  is  minimized.  Because 
permittees  are  not  required  to  conduct 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 
implementing  the  pollution  prevention 
plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required  at  textile  manufacturing 
facilities.  The  inspection  must  be  of  a 
grab  sample  collected  from  each  storm 
water  outfall.  The  examination  of  storm 
water  grab  samples  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  fit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  rtmoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  Augtist; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 


contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
thepoUution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  caimot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  "The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  membera  of 
the  pollution  prevention  team.  "This 
hands-on  inspection  will  enhance  the 
staff's  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  imable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  textile  mills,  apparel,  and 
other  fabric  product  manufacturing 
facilities.  EPA  believes  that  between 
quarterly  visual  inspections  and  site 
compliance  evaluations  potential 
sources  of  contaminants  can  be 
recognized,  addressed,  and  then 
controlled  with  BMPs.  In  determining 
the  monitoring  requirements,  EPA 
considered  the  nature  of  the  industrial 
activities  and  significant  materials 
exposed  at  these  sites,  and  performed  a 
review  of  data  provided  in  Part  2  group 
appUcations. 

7.  Alternative  monitoring  requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.V.5.  of  today's  proposed  permit. 

a.  Annual  monitoring  requirements. 
During  the  period  begiiming  on  the 
effective  date  and  lasting  through  the 
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expiration  date  of  this  pennit, 
pennittees  must  monitor  the  storm 
water  discharges  identified  below  at 
least  annually  (1  time  per  year).  In 
addition  to  the  parameters  listed  in 


Table  V-4  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hours] 
of  the  storm  event{s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 


sampled  rimoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 


Table  V-4.— Storm  Water  Monitoring  Parameters 


Parameter 


Toal  Flow 

Biochemical  Oxygen  Demand  (BODs) 

Oil  &  Grease 

Chemical  Oxygen  Demand  (COD) 

Total  Suspended  Solids  (TSS) 

pH 


Total  Recoverable  Aluminum 
Total  Recoverable  Copper  .... 

Totai  Recoverable  Zinc  

Total  Recoverable  Chromium 

Total  Recoverable  Lead  

Sulfide 

Phenols 

Acute  whole  effluent  toxicity  u 


Unit 


gallons  ... 

mg/L  

mg/L  

mg/L  

mg/L  

standard 

mg/L  

mg/L  

mg/L  

mg/L  

mg/L  

mg/L  

mg/L  

mg/L  


Frequency 


1/year 
..:...do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 


Sample  type ' 


estimate, 
grab. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


'The  grab  sample  shall  be  collected  in  the  first  30  mirKites  of  the  discharge  or  as  soon  thereafter  as  practical,  but  not  to  exceed  60  minutes 
ttThe  acute  whole  effluent  toxicity  shall  be  performed  in  accordance  with  Part  Xl.V.S.d.  of  ttiis  section. 


: ).  Semiannual  and  reporting 
requirements.  During  the  period 
beginning  on  the  effective  date  of  this 
permit,  textile  facilities  with  activities 
identified  in  either  Tables  V-5  and  V- 
6  must  monitor  those  storm  water 
discharges  identified  below  at  least 
semiannually  (2  times  per  year). 
Permittees  with  textile  facilities 
engaging  in  activities  identified  in 
Tables  V-5  and  V-6  below  shall  provide 
the  date  and  duration  (in  hours)  of  the 
storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  which  generated  the 
sample  runoff;  the  duration  between  the 
storm  event  sampled  and  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  estimate  of  the 
total  volume  (in  gallons)  of  the 
discharge  sampled. 

Table  V-5.— Discharges  From 
Coal  and/or  Wood  Chip  Storage 
Areas 


"  The  resultant  njnoff  should  contain  no  visi- 
ble sheen  and  no  visible  discharge  of  oil,  float- 
ing solids,  or  foam  other  than  in  trace 
amounts. 

Table  V-6.— Storm  Water  Runoff 
From  Petroleum  Storage  and 
Handling  Areas 


Parameter 

Unit 

Fre- 
quency 

Sample 
type 

Flow 

pH 

Benzene  .... 
Oil  and 
Grease. 

gallons  ... 

standard 
ng/L 

mg/L  

semi- 
annu- 
al. 

do  .. 

do  .. 

do  .. 

esti- 
mate. 

grab. 
Do. 
Do. 

Param- 
eter 


Flow  .... 

pH 

Toteri 
sus- 
pend- 
ed 
solids. 


Unit 


gallons  ... 
standard 
mg/L  


Frequency 


semiannual 

do 

do 


Sample 
type 


estimate, 
grab. 
Do. 


■The  grab  sample  shall  be  collected  In  the 
first  30  minutes  of  the  discharge  or  as  soon 
thereafter  as  practical,  but  not  to  exceed  60 
minutes. 


'The  grab  sample  shall  be  collected  In  the 
first  30  nr>*nutes  of  the  disctiarge  or  as  soon 
thereafter  as  practical,  but  not  to  exceed  60 
minutes. 

c.  Sample  type.  For  discharges  &X)m 
holding  ponds  or  other  impoundments 
with  a  retention  period  greater  than  24 
hours,  (estimated  by  dividing  the 
volume  of  the  detention  pond  by  the 
estimated  volume  of  water  discharged 
during  the  24  hours  previous  to  the  time 
that  the  sample  is  collected)  a  minimum 
of  one  grab  sample  may  be  taken.  For  all 
other  discharges,  data  shall  be  reported 
for  a  grab  sample.  All  such  samples 
shall  be  collected  from  the  discharge 
resulting  from  a  storm  event  that  is 
greater  than  0.1  inches  in  magnitude 
and  that  occurs  at  least  72  hoiu«  from 
the  previously  measurable  (greater  than 
0.1  inch  rainfall)  storm  event.  The  grab 
sample  shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 


collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  dunng  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 
a  grab  sample  during  the  first  30 
minutes  was  impracticable. 

d.  Toxicity  testing— (1)  Test 
procedures— (a)  The  permittee  shall 
conduct  acute  24-hour  static  toxicity 
tests  on  both  an  appropriate  invertebrate 
and  an  appropriate  fish  (vertebrate)  test 
species  (EPA/600/4-90-027  Rev.  9/91, 
Section  6.1).  Freshwater  species  must  be 
used  for  discharges  to  freshwater  bodies. 
Due  to  the  nonsaline  nature  of 
rainwater,  freshwater  should  also  be 
used  for  discharges  to  estuarine,  marine, 
or  other  naturally  saline  waterbodies. 

(b)  All  test  organisms,  procedures, 
and  quality  assurance  criteria  used  shall 
be  in  accordance  with  "Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  to  Freshwater  and  Marine 
Organisms,"  EPA/600/4-90-027,  or  the 
most  current  edition.  The  control  water 
used  will  be  moderately  hard  water  as 
described  in  EPA/600/4-90-K)27,  Table 
6,  or  the  most  current  edition. 

(c)  Tests  shall  be  conducted  annually 
(once  per  year)  on  a  grab  sample  of  the 
discharge.  Test  shall  be  conducted  using 
100  percent  effluent  (no  dilution)  and  a 
control  consisting  of  sjmthetic  dilution 
water.  Results  of  all  tests  conducted 
with  any  species  shall  be  reported 
according  to  EPA/600/4-90-027  (or  the 
most  current  edition).  Section  12, 
Report  Preparation,  and  the  report 
submitted  to  EPA  with  the  Discharge 
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Monitoring  Reports  (DMRs).  On  the 
DMR.  the  permittee  shall  report  "0"  if 
there  is  no  statistical  difference  between 
the  control  mortality  and  the  effluent 
mortality  for  each  dilution.  If  there  is 
statistical  difference  (exhibits  toxicity), 
the  permittee  shall  report  "1"  on  the 
DMR. 

(2)  If  acute  whole  effluent  toxicity 
(statistically  significant  difference 
between  the  100  percent  dilution  and 
the  control)  is  detected  in  the  storm 
water  discharges,  the  permittee  shall 
review  the  storm  water  pollution 
prevention  plan  and  maJce  appropriate 
modifications  to  assist  in  identifying  the 
sources  of  toxicity  and  to  reduce  the 
toxicity  of  their  storm  water  discharges. 
A  summary  of  the  review  and  the 
resulting  modifications  shall  be 
provided  in  the  plan. 

e.  Reporting:  when  to  submit— (1) 
Permittees  that  are  required  to  conduct 
sampling  pursuant  to  Section  7.a.  shall 
monitor  samples  collected  during  the 
sampling  period  running  fi-om  January 
to  December.  Such  permittees  shall 
submit  monitoring  results  obtained 
during  the  reporting  period  running 
from  January  to  December  on  Discharge 
Monitoring  Report  Form{s)  postmarked 
no  later  than  the  28th  day  of  the 
following  January. 

(2)  Permittees  that  are  required  to 
conduct  sampling  pursuant  to  Part 
XI.V.7.b.  shall  monitor  samples 
collected  during  the  sampling  period 
from  July  to  December.  Such  permittees 
shall  submit  monitoring  results  obtained 
during  the  reporting  period  running 
from  January  to  December  on  Discharge 
Monitoring  Report  Form(s)  postmarked 
no  later  than  the  28th  day  of  the 
following  required  for  each  samphng 
period.  The  first  report  may  include  less 
than  12  months  of  information. 

8.  Cost  Estimates 

This  section,  which  covers  textile 
mills,  apparel  and  other  fabric  product 
'manufacturing  facilities,  does  not 
include  numeric  effluent  limits.  The 
BMPs  described  within  today's 
proposed  permit  and  fact  sheet  are 
designed  to  prevent  or  minimize 
pollutants  in  the  storm  water  nmoff. 
Facilities  choose  and  implement  the 
BMPs  which  best  fit  site  specific 
requirements.  Because  this  section  does 
not  contain  numeric  effluent  limits  or 
requirements  to  implement  specific, 
predetermined  BMPs.  an  economic 
achievable  analysis  is  not  required. 


W.  Storm  Water  Discharges  Associated 
With  Industrial  ActivityFrom  Wood  and 
Metal  Furniture  and  Fixture 
Manufacturing  Facilities 

1.  Discharges  Covered  Under  This 
Section. 

On  November  16, 1990  (55  FR  47990), 
the  U.S.  Environmental  Protection 
Agency  (EPA)  promulgated  the 
regulatory  definition  of  "storm  water 
discharges  associated  with  an  industrial 
activity."  This  definition  included  point 
source  discharges  of  storm  water  fi-om 
eleven  major  categories  of  facilities, 
including  facilities  under  Standard 
Industrial  Classification  (SIC)  codes 
2434  and  25.  Part  XI. W  of  today's 
proposed  permit  only  covers  storm 
water  discharges  associated  with 
industrial  activities  from  furniture  and 
fixture  manufacturing  facilities. 
Furniture  and  fixture  manufacturing 
facilities  eligible  for  coverage  under  this 
section  include  facilities  identified  by 
the  following  SIC  codes: 

•  Wood  Kitchen  Cabinets  (SIC  Code 
2434). 

•  Household  Furniture  (SIC  Code 
251). 

•  Office  Furniture  (SIC  Code  252). 

•  PubUc  Buildings  and  Related 
Furniture  (SIC  Code  253). 

•  Partitions,  Shelving,  Lockers,  and 
Office  and  Store  Fixtures  (SIC  Code 
254). 

•  Miscellaneous  Furniture  and 
Fixtures  (SIC  Code  259). 

Storm  water  discharges  covered  by 
this  section  include  all  discharges 
where  material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products,  or  industrial 
machinery  are  exposed  to  precipitation 
and  storm  water  ninon.  Storm  water 
that  does  not  come  into  contact  with  an 
industrial  activity  or  a  significant 
material  are  not  subject  to  permitting 
according  to  40  CFR  122.26.  This 
section  is  not  applicable  to  any 
discharge  subject  to  effluent  limitation 
guidelines.  However,  the  storm  water 
component  of  the  unpermitted 
discharge  may  be  included  under  this 
section. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 


this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  faciUty  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facifity,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Industry  Profile 

The  manufacturing  processes  for 
furniture  and  fixture  manufacturing 
facilities  are  not  typically  exposed  to 
storm  water.  However,  unloading 
operations  and  the  storage  of  some  raw 
materials,  and  waste  products,  may  be 
exposed  to  precipitation.  Because  of  the 
lack  of  industrial  activities  occurring 
outdoors  and  the  necessity  of  keeping 
many  of  the  raw  materials  dry,  the 
primary  sources  of  storm  water 
pollutants  originate  from  materials 
handling  and  waste  management  or 
disposal  activities.  Table  W-1  lists 
potential  pollutant  source  activities,  and 
related  pollutants  associated  with 
furniture  and  fixture  manufacturing 
facilities.  There  are  two  primary  types  of 
furniture  and  fixture  manufacturing 
facilities.  The  distinction  is  based  on  the 
primary  raw  material,  wood  or  metal. 
The  manufacturing  processes  and 
significant  materials  to  produce  wood 
and  metal  furniture  or  fixtures  are  not 
similar.  However,  the  manufacturing 
activities  and  wood  resources  are  not 
typically  exposed  to  precipitation. 

Table  W-1  .—Activities,  Pollutant 
Sources,  and  Pollutants 


Activity 

Pollutant 
source 

Pollutant 

Wood  drying 

Coal  

TSS.  pH.  cad- 
mium, ar- 

senic. 

Saw  dust 

TSS,  COD, 
BODs,  pH. 

Ash  

TSS,  pH. 

Furniture 

Sizing  oper- 

TSS, BODj, 

manufac- 

ations. 

pH. 

turing. 

Painting  oper- 

Lead, cad- 

ations   

mium, 
COD. 

Gluing  oper- 

Solvents, 

ations. 

COD,  oil 
and  grease. 
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Table  W-i.— AcrivmES,  PoLLUiAffr 
Sources,  and  Pollutants— Con- 
tinued 


Activity 

Pollutant 
source 

Pollutant 

Used  rags 

Solvents, 
COD.  oil 
and  grease. 

Processing 

Diesel  fuel. 

materials 

gasoline. 

unloading. 

oil.  TSS. 

Waste  mate- 

TSS, BOD,, 

rial  trans- 

pH. 

portation. 

Treatment  fa- 

Solvents, 

cilities. 

.  COD,  oil  & 
grease. 

Open  dumps  . 

TSS.  BOD,. 
oil& 
grease. 

COD. 

Other  activi- 

Air emission 

TSS.  pH.  cad- 

ties. 

control 

mium,  lead, 

cleaning. 

copper, 
zinc. 

Source:  Stomr?  Water  Group  Applications, 
Parts  1  and  2. 

Industrial  activities  occurring  at 
funiiture  and  fixture  manufacturing 
facilities  that  pertain  to  the  storm  water 
rule  include.  "*  *  "but  [arel  not 
limited  to,  storm  water  discharges  from 
industrial  plant  yards;  material  handling 
sites;  refuse  sites;  sites  used  for  the 
application  or  disposal  of  process 
wastewaters  (as  defined  at  40  CFR  Part 
401);  sites  used  for  the  storage  and 
maintenance  of  material  handling 
equipment;  sites  used  for  residual 
treatment,  storage,  or  disposal;  shipping 
and  receiving  areas;  manufacturing 
buildings;  storage  areas  (including  tank 
farms)  for  raw  materials  and 
intermediate  and  finished  materials;  and 
areas  where  industrial  activity  has  taken 
place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water"  (40  CFR  122.26(b)(14)). 
The  most  common  industrial  activities 
at  furniture  and  fixture  manufacturing 
facihties  include  material  handling  sites 
and  raw  material  storage  areas. 

Significant  materials  include,  ".  .  . 
but  (are)  not  limited  to:  Raw  materials; 
fuels;  materials  such  as  solvents, 
detergents,  and  plastic  pellets;  finished 
materials  such  as  metallic  products; 
•  •  *  hazardous  substances  designated 
under  Section  101(14)  of  CERCLA;  any 
chemical  facilities  required  to  report 
pursuant  to  Section  313  of  Title  III  of 
SARA;  fertilizers;  pesticides;  and  waste 
products  such  as  ashes,  slag,  and  sludge 
that  have  the  potential  to  be  released 
with  storm  water  discharges"  (40  CFR 
122.26(b)(12)).  Significant  materials 
commonly  found  at  furniture  and 


fixture  manufacturing  facihties  include: 
Wood;  saw  dust;  metals;  petroleum- 
based  products;  solvents;  detergents; 
and  waste  materials. 

Manufacturers  of  fumituire  and 
fixtures  are  separated  by  the  primary 
raw  material  (i.e..  wood  and  metal).  The 
primary  raw  materials,  industrial 
processes,  waste  and  by-products,  and 
final  products  differ  for  tne  production 
of  wood  furniture  and  metal  furniture. 
Within  each  subsector  the  number  of 
industrial  activities  and  corresponding 
significant  materials  and  waste  products 
may  also  vary.  Presented  below  are  brief 
descriptions  of  the  industrial  activities 
and  significant  materials  associated 
with  the  manufacturing  of  wood  and 
metal  furniture  and  fixtures.  Due  to 
similarities  in  the  production  of 
furniture  and  fixtures  within  subsectors, 
industrial  activities  and  significant 
materials  are  fairly  imiform  across  this 
sector.  Unique  practices  are  noted. 

a.  Manufacturing  of  wood  furniture 
and  fixtures.  The  process  of 
manufacturing  wood  furniture  begins 
with  the  delivery  and  storage  of  wood. 
There  are  three  different  raw  wood 
materials;  lumber,  veneer,  and  particle 
board,  Since  the  manufacturing 
processes  are  not  tj'pically  exposed  to 
storm  water  for  this  industry,  some  of 
the  "industrial  activities"  described 
below  may  not  be  susceptible  to  storm 
water  exposure.  Significant  materials 
and  materials  management  practices  do 
refer  to  those  materials  exposed  to  storm 
water,  and  to  the  subsequent 
management  practices  used  to  control 
storm  water.  Variations  on  exposure  to 
industrial  activities  and  significant 
materials  are  site-specific. 

(1)  Industrial  activities.  Once 
delivered,  raw  lumber  is  allowed  to  air 
dry  up  to  1  year.  After  the  lumber  is 
sufficiently  air  dried  it  is  then 
transported  to  a  dry  kiln  for  further 
drying.  The  lumber  is  kiln  dried 
anywhere  from  7  to  150  days.  Once  the 
lumber  has  been  dried  to  a  desired 
moisture  content,  the  dried  lumber  is 
taken  to  the  processing  area.  The 
remaining  furniture  manufacturing 
processes  are  all  completed  indoors. 
Manufacturers  may  also  receive  lumber 
that  is  already  dried.  Therefore,  the 
manufacturers  may  not  need  to  air  or 
kiln  dry  the  wood  and  proceed  directly 
into  the  processing  stage. 

The  dried  lumber  is  tub.  through 
planers,  to  create  a  smooth,  preliminary 
working  surface,  and  then  cut  to 
specified  dimensions  depending  on  the 
end  use.  The  sized  lumber  is  then  taken 
through  sanding  and  machining 
operations.  Sanding  produces  a  smooth, 
fine  working  surface.  Machining  can 
include  boring,  routing,  lathe 


operations,  mitre  cutting,  and  finish 
cuts.  From  this  point,  each  piece  of 
wood  is  dedicated  to  a  specific  product. 

Veneer  is  another  raw  material  used 
in  the  production  of  furniture.  In  this 
process  logs  are  placed  in  a  steam  vat  to 
increase  the  moisture  content  of  a  log. 
The  logs  are  turned  on  a  lathe  to  peel 
off  the  veneer.  The  resulting  veneer 
sheets  are  layered  into  stacks  or 
"hacks."  Moisture  is  removed  from  the 
hacks  by  kiln  drying.  After  a  desired 
moisture  content  has  been  achieved  the 
hacks  are  disassembled.  Veneer  is 
frequently  hot  or  cold  pressed  onto 
particle  board  or  solid  wood  by  utiUzing 
adhesives. 

Particle  board  is  the  third  raw 
material  incorporated  into  the 
manufacturing  of  wood  furniture.  The 
board  is  received,  cut  to  size,  and 
banded  on  all  four  edges  v«th  soUd 
wood.  The  banding  is  accomplished  in 
continuous,  steam  heated  imits  utilizing 
adhesives.  The  panels  are  allowed  to 
cool  and  then  they  are  sanded.  Particle 
board  is  frequently  coated  with  veneer. 

The  products  from  the  three  raw 
materials  may  be  combined  during  the 
machining  and  sanding  step  or  during 
the  final  assembly  of  a  furniture  piece. 
The  machining  and  sanding  step  may 
include:  initial  sizing  of  particle  board, 
veneer,  and  lumber;  laminating 
operations;  and  surface  printing.  Once 
all  the  pieces  of  a  particular  furniture 
item  are  manufactured  and  sized, 
assembly  can  begin.  This  process 
generally  involves  an  assembly  line 
routing  with  many  different  individuals 
and  machines  working  together  to  build 
the  unit. 

The  final  step  in  creating  an  un- 
upholstered  piece  of  furniture  involves 
surface  finishing.  This  process  may 
involve  many  separate  coats  of  stains, 
lacquers,  sealers,  and  finishes  to  a  single 
imit.  This  is  the  step  where  a  imiform 
wood  color  and  texture  are  given  to  each 
piece  of  furniture  or  furniture  grouping. 

FadUties  that  manufacture 
upholstered  furniture  may  have  all  of 
the  previously  mentioned  activities,  or 
may  purchase  dried  or  sized  materials 
fit)m  a  manufacturer.  Upholstered 
furniture  manufacturers  will  transport, 
handle,  store,  and  process  natural  and 
synthetic  fibers  used  for  the  upholstery. 
After  the  wood  component  of  an 
upholstered  piece  of  furniture  is 
assembled,  the  upholstery  materials  are 
cut,  sized,  stretched,  and  then  attached 
to  the  frame.  After  the  final  inspection 
of  a  furniture  piece,  the  unit  is  packaged 
and  either  stored  temporarily  onsite  or 
immediately  shipped  to  an  offsite 
location. 

(2)  Significant  materials.  The 
significant  materials  identified,  in  part  1 
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of  the  group  applications,  as  exposed  to 
storm  water  at  wood  furniture  and 
fixture  manufacturing  facilities  include: 
Raw  wood:  sawdust;  coal;  kiln  ash; 
soK-ent-based  finishing  materials  and 
waste  products;  used  rags;  raw  glue  and 
waste  materials;  and  petroleum-based 
products.  While  most  of  the  raw  wood 
material  is  stored  outside,  more  valuable 
wood  products  (e.g..  sheets  of  veneer, 
mahogany,  etc.)  and  some  composite 
wood  products  {e.g.,  particle  board)  may 
be  stored  inside  or  under  cover. 

b.  Manufacturing  of  metal  furniture 
and  fixtures.  Many  furniture  and  fixture 
manufacturing  facilities  build  their 
furniture  with  metal  as  the  primary  raw 
material.  However,  some  manufacturers 
combine  wood  and  upholstered 
materials  with  a  metsil  frame.  Metal 
furniture  manufacturing  facilities  may 
purchase  wood  pieces  ready  for 
assembly  or  they  may  have  all  the 
industrial  activities  of  wood 
manufacturing  facilities  in  addition  to 
the  metal  manufacturing  facilities.  The 
industrial  activities  at  metal  furniture 
manufacturing  facilities  will  be  site- 
specific  and  depend  upon  the  level  of 
work  necessary  to  shape  and  treat  the 
delivered  metal  into  a  furniture  piece. 

(1)  Industrial  activities.  Facilities  that 
manufacture  metal  household  furniture 
maintain  all  operations  including: 
Machining  and  assembly;  finishing;  and 
temporar>-  storage  of  finished  products 
within  an  enclosed  building.  Cold  roll 
steel  is  initially  received  and 
temporarily  stored  within  the 
manufacturing  building.  However,  steel 
may  be  stored  outside  prior  to  use.  The 
steel  is  cut  to  size,  bent,  and  welded  to 
design  specifications  to  fabricate  raw 
metal  household  furniture.  Final 
grinding,  sanding,  finishing,  spot 
welding,  and  painting  are  &en 


completed.  After  the  final  inspection  of 
a  furniture  piece,  the  unit  is  packaged 
and  either  stored  temporarily  onsite  or 
immediately  shipped  to  an  offaite 
location. 

(2)  Significant  materials.  The 
significant  materials  identified  as 
exposed  to  storm  water,  in  part  1  of  the 
group  applications,  at  metal  furniture 
and  fixture  facilities  Include:  Metals; 
sawdust;  solvent-based  finishing 
materials  and  waste  products; 
electroplating  solutions  and  sludges: 
used  rags;  raw  clue  and  waste  materials; 
and  petroleum-based  products.  The  raw 
metal  may  be  stored  outside,  exposed  to 
storm  water  prior  to  manufacturing,  but 
will  be  brought  indoors  for 
manufacturing. 

3.  Pollutants  in  Storm  Water  Discharges 
Associated  With  Furniture  and  Fixtures 
Manufacturing  Facilities 

Few  pollutants  are  expected  in  storm 
water  discharges  fiom  the 
manufacturing  of  wood  and  metal 
furniture  and  fixtures  because  the 
majority  of  the  Industrial  activities 
occur  indoors.  Pollutants  may  be 
present  in  storm  water  as  a  result  of 
outdoor  activities  associated  with  the 
manufacturing  of  wood  and  metal 
furniture  and  fixture  such  as;  Material 
handling  operations;  waste  disposal; 
raw  material  storage;  and  deposition  of 
airborne  particulate  matter.  Li  addition, 
sources  of  pollutants  other  than  storm 
water,  such  as  Illicit  connections,  spills, 
and  other  improperly  dumped 
materials,  may  increase  the  pollutant 
loadings  discharged  into  waters  of  the 
United  States, 

Many  of  the  part  2  group  application 
data  submittals  did  not  identify 
individual  site  characteristics  or  sources 
of  storm  water  pollutants  which  may  be 
responsible  for  pollutant  loadings.  In 


addition,  the  limited  response  bom 
sampling  facilities  did  not  allow  for  a 
separation  of  sampling  data  submitted 
by  wrood  and  metal  manufactunng 
facilities.  Therefore,  the  only  option 
available  to  EPA  was  to  use  the  data  in 
the  aggregate. 

EPA  has  identified  the  storm  water 
pollutants  and  sources  resulting  from 
furniture  and  fixture  manufacturing 
facihties  in  Table  W-1.  Table  W-1 
identified  several  pollutants  including 
total  suspended  solids  fTSS),  oil  and 
grease,  and  chemical  oxygen  demand 
(COD)  as  pollutants  of  concern  at 
furniture  and  fixture  manufacturing 
facilities. 

Table  W-2  indicates  the  sampling 
data  results,  for  Section  VH-A  of  Form 
2F,  from  18  of  the  sampling  facilities 
required  to  submit  data.  This  table 
indicates  the  minimum  and  maximum 
values,  means,  medians.  Q5th 
percentiles,  99th  percentiles,  and  the 
total  number  of  outfalls  sampled  for 
each  of  the  pollutants.  Variations  in  the 
minimum  and  maximum  values  were 
found  to  be  small,  relative  to  other 
industrial  sectors  in  today's  proposed 
permit  for  the  eight  conventional 
pollutants.  The  range  in  values,  means, 
and  medians  for  the  conventional 
pollutants  sampled  were  typically  low. 
However,  upon  review  of  additional 
sampling  data  submitted  to  EPA  after 
Table  W-2  was  compiled,  EPA  has 
found  the  additional  data  not  to  be 
outside  the  values  listed  in  Table  W-2. 
Data  submitted  for  arsenic,  cadmium, 
copper,  lead,  nickel,  and  zinc  were 
measured  at  less  than  10  ppb  for  those 
facilities  submitting  data.  Few  facilities 
submitted  sampling  data  for  these 
constituents,  indicating  that  facility 
operators  did  not  anticipate  loadings 
greater  than  10  ppb. 
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Below  is  a  dlscvission  of  the 
pollutants  of  concern: 

•  Chemical  oxj'gen  demand  (CX)D) — 
COD  measures  the  total  amount  of 
oxygen  necessary  for  oxidation.  COD  is 
an  effective  indicator  of  levels  of 
biologically  resistant  organic 
substances.  Higher  COD  levels,  for 
example,  may  be  attributed  to  the 
presence  of  biologically  resistant 
organics.  such  as  oil  and  grease.  COD 
data  submitted  in  the  part  2  applications 
from  wood  and  metal  furniture  and 
metal  manufacturing  facilities  indicate 
the  following: 

— ^The  mean  concentrations  for  grab  and 
composite  samples  were  96.0  mg/L 
and  76.3  mg/L,  respectively 
— ^The  median  concentrations  for  grab 
and  composite  samples  were  83.0  mg/ 
L  and  72.5  mg/L,  respectively 
— The  95th  percentile  concentration 
(i.e.,  95  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  approximately  230  mg/ 
L  and  180  mg/L,  respectively. 
— ^The  99th  percentile  concentration 
(i.e.,  99  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  300  mg/L  and  240  mg/ 
L,  respectively. 
These  mean  and  median  COD 
concentrations  are  within  the 
recommended  load  estimates  storm 
water  runoff  from  residential  and 
commercial  areas. i"  Therefore,  EPA 
does  not  believe  it  is  necessary  to 
impose  continued  monitoring  of  COD. 
•  Oil  and  grease-^There  are  several 
sources  of  oil  and  grease  from  wood  and 
metal  furniture  and  fixture 
manufacturing  facilities.  These  sources 
include  unloading/loading  areas; 
vehicle/equipment  nlaintenance  and 
cleaning;  and  outdoor  storage  of 
vehicles,  equipn^ent  and  castings.  Oil 
and  grease  emulsions  are  detrimental  to 
aquatic  organisms  and  inhabitants 
because:  (1)  deposition  of  oil  and  grease 
in  bottom  sediments  can  serve  to  inhibit 
normal  benthic  growths,  impacting  the 
aquatic  food  chain;  (2)  oil  and  grease 
emulsion  may  destroy  algae  or  other 
plankton;  (3)  oil  and  grease  emulsions 
may  adhere  to  the  gills  of  fish  exerting 
a  toxic  effect  to  fish;  and  (4)  water 
insoluble  components  damage  the 
plumage  and  coats  of  aquatic  animals 
and  fowls.  Floating  oil  may  reduce  the 
re-aeration  of  the  water  surface,  and  in 
conjunction  with  emulsified  oil,  may 
interfere  with  photosynthesis.  In 
addition  to  environmental  impacts,  oil 
and  grease  impact  the  aesthetic  qualities 
of  water  by  forming  unsightly  surface 


'"EPA.  December  19a3.  "ResulU  of  tlie  NaUonal 
Urban  Runo£F  Program." 


slicks  that  afiect  water  beaches  and 
shorelines. 

Oil  and  grease  data  submitted  in  part 
2  apphcations  for  wood  and  metal 
fumitvire  and  fixture  manufacturing 
facihties  indicate  the  following: 

— The  mean  concentration  was  3.8  ma/ 

L 
— The  median  concentration  was  0.0 

mg/L 
— The  95th  percentile  concentration 

(i.e.,  95  percent  of  the  values  are 

below)  was  14  mg/L 
— The  99th  percentile  concentration 

(i.e.,  99  percent  of  the  values  are 

below)  was  33  mg/L, 

The  most  stringent  storm  water 
effluent  guidelines  estabhsh  a  Umit  of 
15  mg/L  of  oil  and  grease  in  a 
discharge.'"  The  part  2  data  indicates 
that  the  mean  and  median  concentration 
of  oil  and  grease  are  below  this  limit 
and,  therefore,  EPA  does  not  believe  it 
is  necessary  to  impose  continued 
monitoring  for  oil  and  grease. 

•  pW— pH  is  a  measure  of  the  acidity 
or  alkalinity  of  a  discharge.  On  the  pH 
scale  ranging  from  zero  to  fourteen,  a 
value  of  seven  represents  neutral 
conditions  in  which  the  concentrations 
of  hydrogen  and  hydroxyl  ions  are 
equal.  Values  of  pH  less  than  seven 
represent  acidic  conditions;  values 
greater  than  seven  represent  basic 
conditions. 

The  pH  level  is  easily  measured  and 
is  an  indication  of  potential 
environmental  impacts.  Storm  water 
discharges  with  pH  values  markedly 
different  from  the  pH  values  of  the 
receiving  stream  are  potentially 
detrimental  to  the  environment.  At 
outfalls  and  prior  to  complete  mixing  of 
storm  water  discharges  with  receiving 
waters,  a  zone  of  sudden  pH  change  can 
damage  or  kill  biota  engulfed  in  the 
zone  of  change.  Part  2  applications  from 
wood  and  metal  furniture  and  fixture 
manufacturing  facihties  indicated  that 
less  than  5  percent  of  the  sampling 
facilities  reported  a  pH  below  6 
standard  units. 

Data  submitted  for  part  2  of  the 
application  indicate  that  pH  levels  are 
generally  inside  the  permitted  range  for 
wastewater  discharges  under  effluent 
limitation  guidelines.  Therefore,  EPA 
does  not  believe  continued  monitoring 
for  pH  is  justified. 

•  Total  Suspended  Solids  (TSSh-TSS 
is  associated  with  wood  and  metal 
furniture  and  fixture  manufacturing 
facilities  because  some  sites  have 
exposure  to  significant  materials  like 
coal  piles  and  refuse  piles.  Many  part  2 
applications  have  indicated  the  source 


of  high  TSS  levels  to  be  coal  pile  runoff 
and  runoff  from  refuse  piles.  Suspended 
solids  increase  the  turbidity  of  water 
allowing  less  light  to  penetrate  the 
water,  thereby  reducing  photosynthetic 
activity  of  aquatic  vegetation.  Over  time, 
total  suspended  solids  settle  out  to  form 
deposits  that  can  be  detrimental  to 
stream  environments.  These  deposits 
may  destroy  fauna  that  breed  and  grow 
in  or  near  the  bottoms  of  streams  and 
serve  as  food  for  fish  and  other  aquatic 
life.  The  deposits  can  also  blanket  and 
destroy  spawning  grounds  for  fish.  TSS 
data  submitted  in  the  part  2  applications 
for  wood  and  metal  furniture  and  fixture 
manufacturing  faciUties  indicate  the 
following: 

—Approximately  4  percent  of  the 
sampling  facilities  reported  TSS 
levels  above  450  mg/L 
—The  mean  concentrations  for  grab  and 
composite  samples  were  188  mg/L 
and  143  mg/L,  respectively 
—The  median  concentrations  for  grab 
and  composite  samples  were  130  mg/ 
L  and  91  mg/L,  respectively 
— The  95th  percentile  concentration 
(i.e.,  95  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  440  and  550, 
respectively 
— ^The  99th  percentile  concentration 
(i.e.,  99  percent  of  the  values  are 
below)  for  grab  and  composite 
samples  were  891  mg/L  and  900  mg/ 
L,  respectively. 

The  mean  and  median  concentrations 
for  TSS  are  inside  the  recommended 
load  estimates  for  runoff  fiT)m 
residential  and  commercial  areas. '26  The 
high  TSS  levels  have  been  found  to  be 
associated  with  facilities  that  indicated 
the  pnmary  source  of  TSS  to  be  coal 
pile  runoff  and  runoff  from  refuse  piles. 
Since  these  sources  of  storm  water 
contamination  are  addressed  elsewhere 
in  today's  permit,  the  primary  source  of 
high  TSS  levels  vvrill  be  controlled 
regardless  of  the  conditions  within  this 
section  of  today's  permit.  Therefore, 
EPA  does  not  believe  that  continued 
monitoring  for  TSS  is  necessary. 

•  Heavymetais— EPA  is  not 
proposing  to  require  monitoring  of 
metals  by  facilities  covered  under 
today's  proposed  permit.  As  required  by 
40  CFR  122.26(g)  (ii)  and  (iii),  group 
applicants  were  only  required  to  sample 
for  metals  if  the  facility  knew  or  had 
reason  to  believe  it  would  be  expected 
in  the  discharge.  Few  facilities 
submitted  data  on  heavy  metals  even 
though  the  discharges  were  less  than  10 
ppb.  EPA  considers  any  high  heavy 
metals  values  to  be  atypical  of  those 


'»'Par40CFRPart419. 
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experienced  by  the  majority  of  wood 
and  metal  furniture  and  fixture 
manufacturing  facilities.  Therefore,  EPA 
does  not  believe  it  is  necessary  to 
impose  monitoring  conditions  for  heavy 
metals. 

4.  Options  for  Controlling  Storm  Water 
Pollutants 

Certain  BMPs  are  implemented  to 
prevent  and/or  minimize  exposure  of 
pollutants  from'industrial  activities  to 
storm  water  discharges.  EPA  believes 
the  most  effective  BMPs  for  reducing 
pollutants  in  storm  water  discharges  are 
exposure  minimization  practices. 
Exposure  minimization  practices  lessen 
the  potential  for  storm  water  to  come 
into  contact  with  pollutants.  Good 
housekeeping  practices  ensure  that 
facilities  are  sensitive  to  routine  and 
nonroutine  activities  which  may 
increase  pollutants  in  storm  water 
discharges.  The  BMPs  which  address 
good  housekeeping  and  exposure 
minimization  are  easily  implemented, 


inexpensive,  and  require  little,  if  any, 
maintenance.  BMP  expenses  may 
include  construction  of  roofs  for  storage 
areas  or  other  forms  of  permanent  cover 
and  the  installation  of  berms/dikes. 
Other  BMPs  such  as  detention/retention 
ponds  and  filtering  devices  may  be 
needed  at  these  facilities  because  of  the 
contaminant  level  in  the  storm  water 
'  discharges. 

Part  1  group  application  data  indicate 
that  few  BMPs  have  been  implemented 
at  wood  and  metal  furniture  and  fixture 
manufacturing  facilities.  The  only  BMPs 
identified  in  the  part  1  appUcations 
include:  closed  tanks,  drums,  and  metal 
boxes;  and  partial  covering.  The  part  1 
data  submissions  did  not  indicate  the 
presence  of  any  traditional  BMPs,  such 
as  sedimentation  and  retention  ponds, 
or  diversion  dikes.  However,  the  group 
appUcation  process  did  not  require  a 
description,  or  identification,  of 
traditional  BMPs,  only  the  identification 
of  material  management  practices  that 


Umit  the  contact  between  storm  water 
and  significant  materials. 

Because  BMPs  described  in  the  part  1 

data  are  limited,  EPA  is  providing  an 
overview  of  supplementary  BMPs  for 
use  at  furniture  and  fixture 
manufactiiring  facilities.  However, 
inclusion  of  a  BMP  cited  does  not 
preclude  the  use  of  other  viable  BMP 
options.  Table  W-3  summarizes  BMP 
options  as  they  apply  to  wood  and  metal 
furniture  and  fixtxire  manufacturing 
facilities.  Sources  of  BMP  information 
include:  "Sediment  and  Erosion 
Control:  An  Inventory  of  Current 
Practices— Draft,"  EPA,  April  20, 1990; 
"Storm  Water  Management  for 
Industrial  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices,"  EPA, 
September  1992  (EPA  832-R-92-006); 
and  "Erosion  4  Sediment  Control 
Handbook,"  Goldman  et  al.,  McGraw- 
Hill  Book  Company,  1986. 


Table  W-3.— Storm  Water  BMPs  for  Furniture  and  Fixture  Manufacturing  Facilities 


Activity 


Outdoor  unloading  and  loading 


Outdoor  niaterial  storage  (including  waste  and  par- 
ticulate emission  nianagement). 


Best  management  practices  (BMPs) 


Confine  loading/unloading  activities  to  a  designated  area. 

Perform  all  loading^unloadlng  activities  in  a  covered  or  enclosed  area. 

Close  storm  drains  during  loading/unloading  activities  in  surrounding  areas. 

Avotd  loading/unloading  materials  in  the  rain. 

Inspect  all  containers  prior  to  toading/unJoading  of  any  raw  or  spent  materials. 

Berm,  curb,  or  dike  loading/unloading  areas. 

Use  dry  dearvup  methods  iristead  of  washing  the  areas  down. 

Train  employees  on  proper  loading/unloading  techniques. 

Confine  storage  of  raw  nrtateriats,  parts,  and  equipment  to  desigr>ated  areas. 

Tran  employees  on  proper  waste  control  and  disposal. 

Berm,  curb,  or  dike  any  areas  arourxi  tanks. 

Ensure  that  all  containers  are  property  sealed  and  valves  closed. 

Inventory  all  raw  and  spent  materials. 

Inspect  air  emission  control  systems  regutarty,  and  repair  or  replace  when  necessary. 

Store  wastes  In  covered,  leakproof  containers  (e.g.,  dumpsters.  drums). 

Store  wastes  in  endos&d  and/or  covered  areas. 

Ensure  hazardous  and  solid  waste  disposal  practices  are  perfomied  in  accordance  with 

applicable  Federal,  State,  and  kx:al  requirements. 
Ship  all  wastes  to  offsite  landfills  or  treatment  facilities. 


1992,  and  EPA.  Office 


Sources:  NPDES  Stomi  Water  Group  Applications— Part  1.  Received  by  EPA.  March  18,  1991,  through  December  31, 
of  Water.  September  1992.  "Storm  Water  Management  for  Industrial  Activites:  Developing  Pollution  Preventkxi  Plans  and  Best  Management 
Practices."  EPA  832-R-92-006. 


Many  of  the  BMPs  identified  in  Table 
W-3  are  reminders  of  good  or  preferred 
operating  procedures  that  are  intended 
to  limit  die  exposure  of  significant 
materials  and  industrial  activities  to 
storm  water.  Facility  operators  should 
review  their  current  operations  and 
consider  implementing  these  BMPs  if 
they  are  applicable  to  the  site  and 
reduce  storm  water  contamination. 

Since  none  of  the  facilities  within  the 
wood  and  metal  furniture  and  fixture 
manufacturing  sector  indicated  the 
presence  of  traditional  storm  water 
management  practices,  EPA  is  requiring 


the  participants  of  this  sector  to 
consider  the  implementation  of  storm 
water  diversions  and  sediment  control 
and  collection  structures. 

Discharge  diversions  provide  the  first 
line  of  defense  in  preventing  the 
contamination  of  discharges,  and 
subsequent  contamination  of  receiving 
waters  of  the  United  States.  Discharge 
diversions  are  temporary  or  permanent 
structures  installed  to  divert  flow,  store 
flow,  or  limit  storm  water  runon  and 
nmoff. 

These  diversion  practices  have  several 
objectives.  First,  diversion  structures 


can  be  designed  to  prevent  otherwise 
uncontarainated  (or  less  contaminated) 
water  from  crossing  disturbed  areas  or 
areas  containing  significant  amoimts  of 
contaminated  materials,  where  contact 
may  occur  between  rimon  and 
significant  materials.  These  soiuce 
reduction  measures  may  be  particularly 
effective  for  preventing  uncontaminated 
discharges  6x)m  contacting  exposed 
materials  and/or  reduce  the  flow  across 
disturbed  areas,  thereby  lessening  the 
potential  for  erosion.  Second,  diversion 
structures  can  be  used  to  collect  or 
divert  waters  for  later  treatment,  if 
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necessary.  The  usefulness  of  these 
control  measures  are  limited  by  such 
factors  as  the  size  of  the  area  to  be 
controlled  and  the  type  and  nature  of 
materials  exposed  and  precipitation 
events. 

Diversion  dikes,  curbs,  and  berms  are 
temporary  or  permanent  diversion 
structures  that  prevent  runoff  from 
passing  beyond  a  certain  point,  and 
divert  runoff  away  from  its  intended 
path.  Dikes,  curbs  or  berms  may  be  used 
to  surround  and  isolate  areas  of  concern 
at  wood  and  metal  furniture 
manufacturing  facilities,  and  divert  flow 
around  piles  of  significant  materials  in 
order  to  minimize  or  limit  offsite 
discharges  of  contaminated  storm  water. 

Sediment  control  and  collection 
limits  movement  and  retains  sediments 
from  being  transported  offsite.  Several 
structural  collection  devices  have  been 
developed  to  remove  sediment  from 
runoff  before  it  leaves  the  site.  Several 
methods  of  removing  sediment  from  site 
runoff  involve  diversion  mechanisms 
previously  discussed,  supplemented  by 
a  trapping  or  storage  device.  Structural 
practices  typically  involve  filtering 
diffuse  storm  water  flows  through 
temporary  structures  such  as  straw  bale 
dikes,  silt  fences,  brush  barriers  or 
vegetated  areas. 

However,  structural  practices  require 
periodic  removal  of  sediment  to  remain 
functional,  for  both  temporary  and 
permanent  structures.  As  such,  they 
serve  as  more  active-type  practices 
which  may  not  be  appropriate  for 
permanent  use  at  inactive  mines. 
However,  these  practices  may  be 
effectively  used  as  temporary  measures 
during  active  operation  and/or  prior  to 
the  final  implementation  of  permanent 
measures.  Temporary  structures 
include:  plastic  matting,  plastic  netting, 
and  erosion  control  bluets;  mulch- 
straw  or  wood  chips;  and  compaction. 
Permanent  sediment  control  and 
collection  structiires  include:  sediment/ 
settling  ponds;  sediment  traps  or  catch 
basins;  and  vegetated  buffer  strips. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

All  facilities  subject  to  this  section 
must  prepare  and  implement  a  storm 
water  pollution  prevention  plan.  The 
establishment  of  a  pollution  prevention 
plan  requirement  reflects  EPA's 
decision  to  allow  operators  of  furniture 
and  fixture  manufacturing  facilities  to 
utilize  BMPs  as  the  BAT/BCT  level  of 
control  for  the  storm  water  discharges 
covered  by  this  section.  The 
requirements  included  in  pollution 
prevention  plans  provide  a  flexible 
framework  for  the  development  and 
implementation  of  site-specific  controls 


to  minimize  pollutants  in  storm  water 
discharges.  TTiis  approach  is  consistent 
with  the  approach  used  in  the  baseline 
general  permits  finalized  on  September 
9, 1992  (57  FR  41236).  EPA  believes  that 
pollution  prevention  is  the  most 
effective  approach  for  controlling 
contaminated  storm  water  discharges 
from  furniture  and  fixture 
manufacturing  facilities.  Pollution 
prevention  plans  allow  the  operator  of 
a  facility  to  select  BMPs  based  on  site- 
specific  considerations  such  as:  facility 
size;  climate;  geographic  location; 
geology /hydrology;  the  environmental 
setting  of  each  faciUty;  volume  and  type 
of  discharge  generated,  and  current 
BMPs.  This  flexibility  is  necessary 
because  each  facility  will  be  unique  in 
that  the  source,  type,  and  volume  of 
contaminated  surface  water  discharges 
will  differ  from  site  to  site. 

There  are  two  major  objectives  to  a 
pollution  prevention  plan:  (1)  to 
identify  sources  of  pollution  potentially 
affecting  the  quality  of  storm  water 
discharges  associated  with  an  industrial 
activity  from  a  facility;  and  (2)  to 
describe  and  ensure  implementation  of 
practices  to  minimize  and  control 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  from 
a  facility.  Specific  requirements  for  a 
pollution  prevention  plan  for  furniture 
and  fixture  manufacturing  facilities  are 
described  below.  These  requirements 
must  be  implemented  in  addition  to  the 
pollution  prevention  plan  provisions 
discussed  previously,  or  any  other 
industry-specific  requirements  to  which 
the  facility  is  subject.  For  example, 
facilities  with  coal  piles  must  comply 
with  the  provisions  for  coal  pile  runoff, 
as  well  as  the  pollution  prevention 
requirements  for  the  furniture  and 
fixture  manufacturing  industry. 

a.  Description  of  potential  pollution 
sources.  Under  the  drainage 
requirements,  the  site  map  must  show 
areas  where  the  following  activities,  if 
applicable,  take  place:  Fueling;  vehicle 
and  equipment  maintenance  and/or 
cleaning;  loading  and  unloading; 
material  storage  (including  tanks  or 
other  vessels  used  for  liquid  or  waste 
storage);  outdoor  material  processing; 
waste  treatment,  storage,  or  disposal; 
haul  roads;  access  roads;  and  rail  spurs. 

b.  Measures  and  controls.  Following 
completion  of  the  source  identification 
and  assessment  phase,  the  permittee 
must  evaluate,  select,  and  describe  the 
pollution  prevention  measures,  BMPs. 
and  other  controls  that  will  be 
implemented  at  the  faciUty.  The 
permittee  must  assess  the  applicability 
of  the  following  categories  of  BMPs  for 
their  site:  discharge  diversions, 
drainage/storm  water  conveyance 


systems,  runoff  dispersions,  and  good 
housekeeping  measures.  In  addition, 
BMPs  include  processes,  procedures, 
schedules  of  activities,  prohibitions  on 
practices,  and  other  management 
practices  that  prevent  or  reduce  the 
discharge  of  pollutants  in  storm  water 
runoff. 

The  pollution  prevention  plan  must 
discuss  the  reasons  each  selected 
structural  control  or  BMP  is  appropriate 
for  the  facility  and  how  each  will 
address  the  potential  sources  of  storm 
water  pollution.  The  plan  also  must 
include  a  schedule  specifying  the  time 
or  times  during  which  each  control  or 
practice  will  be  implemented.  In 
addition,  the  plan  should  discuss  ways 
in  which  the  controls  and  practices 
relate  to  one  another  and,  when  taken  as 
a  whole,  produce  an  integrated  and 
consistent  approach  for  preventing  or 
controlling  potential  storm  water 
contamination  problems. 

Under  the  preventive  maintenance 
requirements  of  the  pollution 
prevention  plan,  permittees  are  required 
to  develop  a  preventive  maintenance 
program  that  includes  regular 
inspections  and  maintenance  of  storm 
water  BMPs.  The  maintenance  program 
requires  periodic  removal  of  debris  from 
discharge  diversions  and  conveyance 
systems.  These  activities  should  be 
conducted  in  the  spring,  after  snowmelt, 
and  during  the  fall  season.  Permittees 
already  controlUng  their  storm  water 
runoff  with  impoundments  or 
sedimentation  ponds  must  include  the 
maintenance  schedules  for  these  ponds 
in  the  pollution  prevention  plan. 

Under  the  inspection  requirements  of 
the  pollution  prevention  plan,  operators 
of  furniture  and  fixture  manufacturing 
facilities  are  required  to  conduct 
quarterly  visual  inspections  of  BMPs 
and  materials  loading/unloading  areas. 
The  inspections  shall  include:  (1)  An 
assessment  of  the  integrity  of  storm 
water  discharge  diversions,  conveyance 
systems,  sediment  control  and 
collection  systems,  and  containment 
structures;  (2)  visual  inspections  of 
vegetative  BMPs  to  determine  if  soil 
erosion  has  occurred;  and  (3)  visual 
inspections  of  material  handling  and 
storage  areas  and  other  potential  sources 
of  pollution  for  evidence  of  actual  or 
potential  pollutant  discharges  of 
contaminated  storm  water. 

The  visual  inspections  of  BMPs  and 
loading/unloading  areas  must  be  made 
at  least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event  Visual 
inspections  shall  be  conducted  in  each 
of  the  following  periods:  December  to 
February  (storm  water  runoff  or  snow 
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melt):  March  to  May  (storm  water 
runoff):  June  to  August  (storm  water 
runoff):  September  to  November  (storm 
water  runoff  or  snow  melt).  Visual 
inspections  shall  be  conducted  within 
the  first  60  minutes  of  when  the  nmoff 
begins  discharging.  Results  from  the 
visual  inspection  must  be  maintained 
onsite  and  include  the  examination 
data,  time,  and  the  name  of  personnel 
conducting  the  visual  inspection. 

EPA  beheves  that  this  quick  and 
simple  description  will  allow  the 
permittee  to  assess  the  effectiveness  of 
his/her  plan  on  a  regular  basis  at  very 
httle  cost.  The  examination  will  provide 
meaningful  results  upon  which  the 
facility  may  act  quickly.  The  frequency 
of  this  visual  inspection  will  also  allow 
for  timely  adjustments  to  be  made  to  the 
pollution  prevention  plan.  If  a  BMP  is 
found  to  be  ineffective,  corrective  action 
must  be  implemented.  A  set  of  tracking 
or  follow-up  procedures  must  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
The  visual  examination  is  intended  to 
be  performed  by  facility  staff.  This 
hands  on  inspection  will  also  enhance 
the  staffs  understanding  of  the  storm 
water  problems  on  that  site  and  effects 
on  the  management  practices  that  are 
included  in  the  plan. 

Under  the  recordkeeping  and  internal 
reporting  procedures  of  the  pollution 
prevention  plan,  the  permittee  must 
describe  procedures  for  developing  and 
retaining  records  on  the  status  and 
effectiveness  of  plan  implementation. 
The  plan  must  address  spills, 
monitoring  (if  applicable),  and  BMP 
inspection  and  maintenance  activit'es. 
Ineffective  BMPs  must  be  recorded  and 
the  date  of  their  corrective  action  noted. 
According  to  the  pollution  prevention 
plan  requirements,  the  permittee  must 
evaluate  the  appropriateness  of  each 
storm  water  BMP  that  diverts, 
infiltrates,  reuses,  or  otherwise  reduces 
the  discharge  of  contaminated  storm 
water.  In  addition,  the  permittee  must 
describe  the  storm  water  pollutant 
source  area  or  activity  (i.e.,  loading  and 
unloading  operations,  raw  material 
storage  piles  etc.)  to  be  controlled  by 
each  storm  water  management  practice. 

6.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44  (i)(2)  established  on  April  2, 
1992,  grant  permit  writers  the  flexibiUty 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 


exposed  to  precipitation,  does  not 
support  sampling  at  focilities  covered  by 
this  section  of  today's  permit.  Based  on 
a  consideration  of  the  natiu-e  of  BMPs 
typically  used  at  these  facilities,  and 
generally  low  pollutant  values  from  the 
appUcation  data,  EPA  beUeves  that  the 
pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  storm  water 
contamination  is  minimized.  Because 
permittees  are  not  required  to  conduct 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 
implementing  the  pollution  prevention 
plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required  at  wood  and  metal 
furniture  and  fixture  manufactuxing 
facilities.  The  inspection  must  be  of  a 
grab  sample  collected  from  each  storm 
water  outfall.  The  examination  of  storm 
water  grab  samples  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  ht  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  Uiere  is 
insufficient  rainfall  or  snow  melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  Ufe  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quaUty 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  Jime  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  beheves  that  this  quick  and 
simple  assessmenfVill  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 


the  facihty  may  act  quickly.  The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands  on  inspection  will  enhance  the 
staffs  understanding  of  the  storm  water 
problems  on  that  site  and  effects  of  the 
management  practices  that  are  included 
in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
believe  that  monitoring  is  necessary  for 
wood  and  metal  furniture  and  fixture 
manufacturing  facihties.  EPA  believes 
that  between  quarterly  visual 
inspections  and  site  compliance 
evaluations  potential  sources  of 
contaminants  can  be  recognized, 
addressed  and  then  controlled  with 
BMPs.  In  determining  the  monitoring 
requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 
significant  materials  exposed  at  these 
sites,  and  performed  a  review  of  data 
provided  in  part  2  group  appUcations. 

X.  Stonn  Water  Discharges  Associated 
With  Industrial  Activity  From  Printing 
and  Publishing  Facilities 

On  November  16, 1990  (55  FR  47990) 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharge 
associated  with  industrial  activity." 
This  definition  includes  point  source 
discharges  of  storm  water  from  eleven 
categories  of  facihties,  including  "... 
category  (xi)  facihties  classified  as 
Standard  Industrial  Classification  (SIC) 
code  .  .  .  27."  Under  this  SIC  code. 
facihties  ehgible  for  coverage  under  this 
section  include: 

•  Book  Printing  (SIC  Code  2732). 

•  Commercial  Printing,  Lithographic 
(SIC  Code  2752). 

•  Commercial  Printing,  Gravure  (SIC 
Code  2754). 
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•  Commercial  Printing.  Not 
Elsewhere  Classified  (SIC  Code  2759). 

•  Platemaking  and  Related  Services 
(SIC  Code  2796). 

This  section  establishes  special 
condition  for  storm  water  discharges 
associated  with  industrial  activities  at 
printing  and  publishing  facilities.  The 
SIC  codes  of  these  facilities  are  in 
category  (xi)  of  the  definition  of  storm 
water  discharges  associated  with 
industrial  activity.  Storm  water 
discharges  irom  facilities  in  this 
category  are  only  regulated  where 
precipitation  and  storm  water  runon 
come  into  contact  with  areas  associated 
writh  industrial  activities,  and 
significant  materials.  Significant 
materials  include,  but  are  not  limited  to. 
raw  materials,  waste  products,  finished 
products,  intermediate  products,  by- 
products, and  other  materials  associated 
with  industrial  activities. 

When  an  industrial  facihty.  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
apphcable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facihty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
apphcable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

l.hidustry  Profile 

The  printing  and  publishing  industry 
is  composed  of  a  heterogeneous 
collection  of  over  38,000  companies  that 
range  in  size  from  d  few  employees  to 
several  thousand.'"  Some  companies 
are  involved  in  both  printing  and 
publishing,  while  others  are  exclusively 
one  or  the  other.  The  industrial 


'J'  "Economic  Analysis  of  Proposed  Effluent 
Guidelines.  Printing  Industry."  Office  of  Planning 
and  Evaluation,  EPA.  August  1974. 


activities  of  these  facilities  are  similar, 
but  the  finished  products  vary.  The 
finished  products  include  magazines, 
newspapers,  books,  and  labels.  The 
printing  activities  covered  imder  this 
section  occur  strictly  indoors,  and  are 
separated  into  distinct  operations.  They 
include  book  printing,  commercial 
printing  (lithographic  and  gravure).  and 
platemaking  for  printing  purposes.  The 
lithographic  printing  operation,  which 
is  based  on  the  premise  that  grease  and 
water  do  not  mix.  consists  of  a  printing 
plate  or  cylinder,  ink,  a  blanket  and 
paper.  Areas  on  the  printing  plate  which 
will  be  transferred  are  coated  with 
grease,  and  the  rest  of  the  plate  is  kept 
moist  with  water.  The  ink  adheres  to  the 
grease  and  is  repelled  by  the  water.  The 
printing  image  is  then  transferred  to  a 
blanket,  which  is  transferred  to  paper. 
The  gravure  printing  process  uses 
printing  plates  or  cylinders,  ink,  and 
paper.  In  the  gravure  process,  the  image 
is  engraved  on  the  printing  plate  or 
cylinder,  the  ink  is  then  picked  up  by 
the  engraved  cells  and  directly 
transferred  to  paper.  Other  printing 
methods  include  screen,  letter  press, 
and  flexographic  printing.  In  the 
platemaking  process,  plates  are  cut  from 
metal  (usually  steel),  formed,  engraved 
with  the  image,  and  coated  with  copper 
sulfate  or  chromic  acid.  The  plates  are 
later  used  in  the  printing  processes 
described  above. 

Aside  from  the  specific  printing 
activities,  other  types  of  industrial 
activities  are  shared  by  facihties  covered 
under  this  section.  For  example,  the 
majority  of  these  facilities  have  outdoor 
material  handling  and  storage  activities, 
and  share  the  same  types  of  raw  and 
waste  materials. 

The  primary  raw  materials  utiHzed  by 
this  industry  group  include  paper 
(including  wax  paper  and  card  stock  at 
some  facilities),  printing  inks 
(hydrocarbon  based,  solvent  based),  and 
solvents.  Other  raw  materials  include 
steel  (for  facihties  which  manufacture 
printing  plates),  toner,  paints, 
lubricating  fluids,  fuels,  coating 
materials,  and  adhesives/glues.  The 
paper  products  are  stored  indoors 
because  exposure  to  precipitation  would 
destroy  the  quahty.  The  other  raw 
materials  arrive  at  the  facilities  in  drums 
and  either  remain  in  the  drums  or  are 
stored  in  aboveground  or  underground 
tanks,  depending  on  the  facilities'  space 
and  primary  activity.  The  outdoor 
storage  areas  for  drums  are  sometimes 
covered,  but  when  the  drums  are 
directly  exposed  to  precipitation,  the 
storage  areas  are  diked.  Within  the 
facilities,  drums  are  stored  on  wooden 
pallets  or  skids,  which  may  become 
contaminated  from  spills  of  the  stored 


materials.  After  use  the  pallets  and  skids 
are  stored  outside  for  disposal  and  have 
the  potential  to  contaminate  storm  water 
discharges. 

The  wastes  produced  from  the 
printing  process  are  both  nonhazardous 
and  hazardous.  Hazardous  wastes 
including  ink  wastes,  solvent  wastes, 
and  waste  chromic  and  sulfuric  acid. 
These  wastes  are  generated  in  small 
quantities  at  some  of  the  facihties 
within  this  industrial  group.  Solvent 
wastes  results  from  cleaning  of  printing 
plates  and  metal  cutting  operations.  Ink 
wastes  are  generated  from  the  cleaning 
of  printing  plates  and  from  excess  ink 
used  in  printing.  Chromic  and  sulfiiric 
acid  wastes  are  generated  from  facihties 
which  manufacture  and  coat  rotogravure 
printing  plates. 

Nonhazardous  wastes  from  this 
industry  group  include  waste  paper, 
paper  dust,  scrap  steel,  and  used 
wooden  pallets.  All  of  these  waste 
materials  have  the  potential  to  pollute 
storm  water  discharges. 

Significant  materials  exposed  to  storm 
water  at  these  facilities  consist  of  raw 
materials  and  waste  materials.  They 
include  solvents  (toluene,  xylene, 
acetone.  1,1,1-trichloroethane),  fuels 
(gasoline  and  diesel),  inks,  metal, 
lubricating  oils,  pallets,  copper, 
chromium,  acids  (sulfuric  and  chromic), 
oil  and  grease,  and  waste  paper.  Some 
of  these  materials  are  directly  exposed 
to  storm  water,  while  others  are 
potentially  exposed  due  to  covering. 
Pollutants  of  concern  include  TSS.  pH. 
heavy  metals,  oil  and  grease,  and  COD. 

Material  handling  activities  such  as 
loading  and  unloading  areas,  and  liquid 
transfer  (solvents  from  outdoor  storage 
tanks  to  facihty)  may  be  exposed  to 
storm  water  discharges.  Exposure  of 
these  areas  to  storm  water  may  be 
minimized  by  covering  of  the  shipping/ 
receiving  and  hquid  transfer  areas. 

For  those  facilities  engaged  in  fuehng 
and  vehicle  maintenance,  gasohne  and 
diesel  fuel  are  frequently  stored 
outdoors  in  aboveground  storage  tanks 
and  drums.  Most  vehicles  and 
equipment  require  oil,  hydraulic  fluids, 
antifreeze,  and  other  fluids  that  may 
leak  and  conteiminate  storm  water 
discharges. 

2.  Pollutants  Found  in  Storm  Water 
Discharges  From  Printing  and 
Publishing  Facihties 

The  impact  of  industrial  activities  on 
storm  water  discharges  at  printing  and 
publishing  facihties  will  vary.  Factors  at 
a  site  which  influence  the  water  quality 
include  geographic  location, 
hydrogeology.  the  industrial  activities 
exposed  to  storm  water  discharges,  the 
facility's  size,  the  types  of  pollution 
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prevention  measures/best  management 
practices  in  place,  and  the  type, 
duration,  and  intensity  of  storm  events. 
Taken  together  or  separately,  these 
factors  determine  how  polluted  the 
storm  water  discharges  will  be  at  a  given 
facihty.  Additionally,  pollutant  sources 


other  than  storm  water,  such  as  illicit 
connections,i28  spills,  and  other 
improperly  dimiped  materials,  may 
increase  the  pollutant  loading 
discharged  into  Waters  of  the  United 
States.  Table  X-1  lists  industrial 
activities  that  commonly  occur  at 


printing  and  publishing  facilities,  the 
pollutant  sources  at  these  facilities,  and 
the  pollutants  associated  with  these 
activities.  Table  X-1  identifies  heavy 
metals,  oil  and  other  parameters  as 
potential  pollutants  of  concern 
assodatea  with  printing  and  publishing 
facilities. 


Table  X-1.— Description  of  industrial  Activities,  Potential  Pollutant  Sources,  and  Assooated 

Pollutants  i.".iii 


Activity 


Plate  preparation 
Printing _.... 


Clean  up  

Stendl  preparation  for  screen  print- 
ing. 

Material  handling:  Transfer,  stor- 
age, disposal. 


Photoprocessing 


Pollutant  source 


Using  inl<  (lithography,  letterpress,  screen  printing, 
flexography),  etch  t)aths,  applying  lacquer. 

Using  ink  (lithography,  letterpress,  screen  printing, 
flexography),  gravure. 

Used  plates:  type,  die,  press  bianlcets  and  roliers  .... 
Lacquer    sterictl    film,    photoenrHiision.    t>locl(Out 

(screen  filler). 
Spills  and  lealcs  from  material  handling  equipment ... 


Spills  and  leal(S  from  at>oveground  tanics 

Solvents;  trash;  petroleum  products 

Developing  negatives  and  prints  


Pollutant 


Solvent  Heavy  metal,  toxic  waste  ink  with  solvents 

chromium,  lead. 
Heavy  metal  waste  (dust  arxl  sludge),  Ir^— «ludges 

with  chromium  or  lead,  tfiK— toxic  wastes  with 

ntetais,  sotvents. 
Ink— toxk:  wastes  with  metals,  solvents. 
Solvents,  photographs  processing  wastes. 

Fuel,  oil,  heavy  metals. 

Fuel,  oil,  heavy  metals,  material  being  stored. 
Heavy  metals,  spent  solvents,  oil. 
Heavy  metais,  spent  solvents. 


'EPA,  Pollution  Prevention  Programs,  Opportunities  in  Printing.  Philadelphia,  PA.  October  1990. 

«  University  of  Pittsburgh  Trust,  Center  for  Hazardous  Materials  Research  Fact  Sheet  Pollution  Preverrtior:  Strategies  for  the  Printing  Industry. 
tuEPA,  Resource  Conservation  and  Recovery  Act  (RCRA)  document.  Does  Your  Business  Produce  Hazardous  Waste  as  Many  Small  Busi- 
nessas  Do.  Pnnting  and  Allied  Industries.  EPA/530-SW-9O-027g,  April  15, 1990. 


Part  2  group  appUcation  data  that  was 
statistically  summarized  indicated  large 
variations  in  the  minimimi  and 
maximum  values  reported  for  each  of 
the  eight  conventional  pollutants 
monitored: 

•  Oil  and  grease  samples  ranged  from 
0.0  mg/1  to  98  mg/L. 

•  Grab  sample  values  for  Total 
Suspended  Sohds  (TSS)  ranged  firom  0.0 
mg/l  to  660  mg/L. 


•  Grab  samples  for  Chemical  Oxygen 
Demand  (COD)  ranged  from  0.0  mg/1  to 
231  mg/L. 

The  remaining  conventional 
pollutants  sampled  also  varied  in  their 
minimum  and  maximum  values; 
however,  the  values  were  typically  low 
relative  to  other  sectors  in  today's 
proposed  permit.  EPA  believes  that  the 
high  levels  of  pollutants  at  some 
facilities  are  atypical  to  those 


experienced  by  the  majority  of  printing 
and  publishing  facilities.  Table  X-2 
shows  the  sampling  results  for  the 
conventional  pollutants  that  were 
statistically  analyzed  by  EPA.  This  table 
lists  the  minimum  and  maximum 
values,  means,  medians,  95th 
percentiles,  99th  percentiles,  and  the 
total  number  of  samples  analyzed  for 
each  of  the  conventional  pollutants. 


"•niicit  connections  are  contiibutiong  of 
unpermitted  non-storm  water  discharges  to  storm 
sewers  from  any  number  of  sources  including 
Improper  connections,  dumping  or  spills  from 
industrial  facilities,  commercial  establishments,  or 


residential  dwellings.  The  probability  of  illicit 
connections  at  facilities  manufacturing 
transportation  equipment,  industrial  or  commercial 
machinery  is  low  but  it  may  be  applicable  at  some 
operations. 
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3.  Options  for  Controlling  Pollutants. 

In  evaluating  options  for  controlling 
pollutants  in  stonn  water  discharges, 
EPA  must  achieve  compliance  with  the 
technology-based  standards  of  the  Clean 
Water  Act  [Best  Available  Technology 
(BAT)  and  Best  Conventional 
Technology)].  The  Agency  does  not 
believe  that  it  is  appropriate  to  establish 
specific  nimieric  effluent  limitations  or 
a  specific  design  or  performance 
standard  in  this  section  for  storm  water 
discharges  associated  with  industrial 
activity  from  facilities  which 
manufacture  transportation  equipment, 
industrial  or  commercial  machinery  to 
meet  BAT/BCT  standards  of  the  Clean 
Water  Act  Instead,  this  section 
estabUshes  requirements  for  the 
development  and  implementation  of 
site-specific  storm  water  pollution 
prevention  plans  consisting  of  a  set  of 
Best  Management  Practices  (BMPs)  that 
are  sufficiently  flexible  to  address 
difi^srent  sources  of  pollutants  at 
different  sites. 

Certain  BMPs  are  implemented  to 
prevent  and/or  minimize  exposure  of 
pollutants  from  industrial  activities  to 
storm  water  discharges.  EPA  believes 
the  most  effective  BMPs  for  reducing 
pollutants  in  storm  water  discharges  are 


exposure  minimization  practices. 
Exposure  minimization  practices  lessen 
the  potential  for  storm  water  to  come 
into  contact  with  pollutants.  Good 
housekeeping  practices  ensure  that 
facilities  are  sensitive  to  routine  and 
nonroutine  activities  which  may 
increase  pollutants  in  storm  water 
discharges.  The  BMPs  which  address 
good  housekeeping  and  exposure 
minimization  are  easily  implemented, 
inexpensive,  and  require  little,  if  any, 
maintenance.  BMP  expenses  may 
include  construction  of  roofs  for  storage 
areas  or  other  forms  of  permanent  cover 
and  the  installation  of  berms/dikes. 
Other  BMPs  such  as  detention/retention 
ponds  and  filtering  devices  may  be 
needed  at  these  facilities  because  of  the 
contaminant  level  in  the  storm  water 
discharges.  The  types  of  BMPs 
implemented  will  depend  on  the  type  of 
discharge,  types  and  concentrations  of 
contaminants,  and  the  volume  of  the 
flow. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  Facility  size, 
climate,  geographic  location,  geology/ 
hydrology  and  the  environmental 
setting  of  each  facility,  and  volume  and 
type  of  discharge  generated.  Each 
facility  will  be  unique  in  that  the 


soiirce,  type,  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  fate  and 
transport  of  pollutants  in  these 
discharges  will  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discharges  associated  with 
printing  and  publishing  facilities. 

Part  1  group  application  data  indicate 
that  BMPs  have  not  been  widely 
implemented  at  the  representative 
sampling  facilities.  Less  than  10  percent 
of  the  sampling  subgroup  reported  that 
they  store  some  materials  indoors;  less 
than  10  percent  store  hazardous  wastes 
under  roof;  and  less  than  5  percent 
cover  drums  or  have  sealed  drums. 
However,  45  percent  of  the  subgroup 
utilize  some  type  of  covering;  45  percent 
implement  good  housekeeping 
practices;  and  over  40  percent  have 
training  on  pollution  prevention. 

The  measures  commonly  used  to 
reduce  pollutants  in  storm  water 
discharges  associated  with  printing  and 
publishing  facilities  are  generally 
simple  and  easy  to  implement.  Table  X- 
3  identifies  best  management  practices 
(BMPs)  associated  with  different 
activities  that  routinely  occtir  at  printing 
and  publishing  facilities. 


Table  X-3.— General  Storm  Water  BMPS  for  Printing  and  Publishing  Facilities '•  "•  *"•  »v 


Activity 


Plata  preparation 
Printing 


Stencil  preparation  for  screen  print- 
ing. 

Material  Handling  and  Storage 
Areas. 


Best  nianagement  practices  (BMPs) 


Use  aqueous-developed  lithographic  plates  or  wipe-on  plates. 

Use  press  wipes  as  long  as  possible  before  discarding  or  laundering;  dirty  ones  for  the  first  pass,  dean 

ones  for  the  secorxl  pass. 
Squeeze  or  centrifuge  solvent  out  of  dirty  rags. 
Set  up  an  in-house  dirty  rag  cleaning  operation  If  warranted  or  sent  to  approved  industrial  laundries,  if 

available. 
Dedicated  press  for  inks  with  hazardous  pigments/solvents. 
Segregate  used  oil  from  solvents  or  other  materials. 
Use  water-based  inks  in  gravure  and  flexographic  printing  process. 
Label  sinks  as  to  proper  disposal  of  liquids. 
Keep  equipment  in  good  cor>dition. 
Use  doctor  blades  and  squeegees  to  remove  as  much  Ink  as  possible  prior  to  cleaning  with  solvent  and 

rags. 
Control  solvent  use  during  equipment  cleaning,  use  only  what  you  need. 
Designate  special  areas  for  draining  or  replacing  flukjs. 
Substitute  nontoxic  or  less  toxic  cleaning  solvents. 

Recover  waste  solvents  onsite  with  batch  distillation  if  warranted  or  utilize  professtonal  solvent  recyders. 
Centralized  liquid  solvent  cleaning  in  or>e  kxation. 
Have  refresher  courses  In  operating  arvj  safety  procedures. 
Recapture  excess  ink  from  silkscreen  process  before  washing  the  screen  to  decrease  amount  of  ink  used 

and  cleaning  emulston  used. 
Store  containerized  materials  (fuels,  paints,  Inks,  solvents,  etc.)  In  a  protected,  secure  location  and  away 

from  drains. 
Store  reactive,  ignltable,  or  flammable  liquids  in  compliance  with  the  kxal  fire  code. 
Identify  potentially  hazardous  materials,  their  characteristics,  and  use. 
Elimir«te/reduce  exposure  to  storm  water. 

Control  excessive  purchasing,  storage,  and  handling  of  potentially  hazardous  materials. 
Keep  records  to  identify  quantity,  receipt  date,  sewice  life,  users,  and  disposal  routes. 
Secure  and  carefully  monitor  hazardous  materials  to  prevent  theft  vandalism,  end  misuse  of  materials. 
Educate  personnel  for  proper  storage,  use,  deanup,  and  disposal  of  materials. 
Maintain  good  integrity  of  all  storage  tanks. 

Inspect  storage  tanks  to  detect  potential  leaks  and  perfomi  preventive  maintenance. 
Provide  suffident  containment  for  outdoor  storage  areas  for  the  larger  of  either  10  percent  of  the  volume 

of  ail  containers  or  1 10  percent  of  the  volume  of  the  largest  tank. 
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TABLE  X-3.-<5ENERAL  STORM  WATER  BMPS  FOR  PRINTINQ  AND  PUBUSHING  FACILITIES'.  1.  UL  «v_Continued 
ActMty  I 


Best  management  practice*  (BMPt) 


U«e  temporary  containmeot  where  required  by  po(tat)le  <Wd  dv». 

Use  spin  troughe  for  dnjmtwW)  taps. 

Train  employees  on  proper  fllr>g  and  trans»er  procedures. 

Inspect  piping  sy^ms  (pipes,  pumps,  flanges,  couplings,  hoses,  vatves)  for  failures  or  leaks 

^iSiSfnfh.  J2^!22*****i:*^  *^^  *^  <*"*»•  '^^'  "^  ^'ft^e  »aten>  Locaie  deslonatad 
areas  preferably  indoors  or  urxjer  a  shed.  ^^  «»oni'ia«fu 

If  spins  occur, 

•  Stop  the  source  of  the  spil  hnmediataly. 

•  Contain  the  nquld  unM  cleanup  is  complete. 

•  Deploy  oil  containment  booms  If  the  spiB  may  reach  tie  water 

•  Cover  the  spM  with  ab30rt>ent  material. 

•  Keep  the  area  weD  ventilated. 

•  Dispose  of  cJeanup  matenals  properly. 

•  Do  not  use  emUsifier  or  dispersant 


nes««^^ Prmtno  and  Ali.e^  l?S.SSeJlp^JSiESoi!^^^  ^"'^^  ^"^  ^«^«^»  Waste  as  ManylrSIEij. 
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4.  Special  Conditions 

There  are  no  additional  requirements 
under  this  section  other  than  those 
stated  in  VLB.  of  today's  fact  sheet. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

EPA  believes  that  pollution 
prevention  is  the  most  effective 
approach  for  controlling  contaminated 
storm  water  discharges  from  printing 
and  publishing  facilities.  The 
requirements  included  in  the  pollution 
prevention  plans  provide  a  flexible 
framework  for  the  development  and 
implementation  of  site-specific  controls 
to  minimize  the  pollutants  in  storm 
water  discharges.  This  flexibility  is 
necessary  because  each  facility  is 
unique  In  that  the  source,  type,  and 
volume  of  contaminated  storm  water 
discharge  will  vary  from  site  to  site. 

Under  today's  proposed  permit,  all 
facilities  must  prepare  and  implement  a 
storm  water  pollution  prevention  plan. 
The  pollution  prevention  plan 
requirement  reflects  EPA's  decision  to 
allow  operators  of  printing  and 
publishing  facilities  to  utilize  BMPs  as 
the  BAT/BCT  level  of  confrol  for  the 
storm  water  discharges  covered  by  this 
section.  The  pollution  prevention  plan 
requirements  in  this  section  are 
consistent  wth  EPA's  storm  water 
general  permits  finalized  on  September 
9. 1992  (57  FR  41236).  and  September 
25. 1992  (57  FR  44438),  for  discharges 
in  nonauthorized  NPDES  States. 

There  are  two  major  objectives  to  a 
pollution  prevention  plan;  (1)  To 
identify  sources  of  pollution  potentially 
affecting  the  quabty  of  storm  water 
discharges  associated  with  industrial 
•ctivity  from  a  facility;  and  (2)  to 
describe  and  ensvue  implementation  of 


practices  to  minimize  and  control 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  from 
a  facility. 

Specific  requirements  for  a  pollution 
prevention  plan  for  printing  and 
publishing  facilities  are  described 
below.  These  requirements  must  be 
implemented  in  addition  to  the  baseline 
pollution  prevention  plan  provisions 
discussed  previously. 

a.  Contents  of  the  plan.  Storm  water 
ipollution  prevention  plans  are  intended 
to  aid  operatore  of  printing  and 
publishing  facilities  to  evaluate  all 
potential  prevention  sources  at  a  site, 
and  assist  in  the  selection  and 
implementation  of  appropriate  measures 
designed  to  prevent,  or  control,  the 
discharge  of  pollutants  in  storm  water 
runoff.  EPA  has  developed  guidance 
entitled  Storm  Water  Management  for 
Industrial  Activities:  "Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices."  EPA.  1992. 
(EPA  832-R-92-006)  to  assist 
permittees  in  developing  and 
implementing  pollution  prevention 
measures. 

(1)  Description  of  potential  pollutant 
sources.  Each  storm  water  pollution 
prevention  plan  must  describe 
activities,  materials,  and  physical 
features  of  the  facility  that  may 
contribute  pollutants  to  storm  water 
runoff  or.  during  periods  of  dry  weather, 
result  in  dry  weather  flows.  This 
assessment  of  potential  storm  water 
pollutant  source  will  support 
subsequent  efforts  to  identify  and  set 
priorities  for  necessary  changes  li^ 
materials,  materials  management 
practices,  or  site  features,  as  well  as  aid 
in  the  selection  of  appropriate  structural 
and  nonstructural  control  techniques. 


Plans  must  describe  the  following 
elements: 

(a)  Site  map — ^The  plan  must  contain 
a  map  of  the  site  that  shows  the  pattern 
of  storm  water  drainage,  structural  and 
nonstructiural  features  that  control 
pollutants  in  storm  water  runoff  and 
process  wastewater  discharges,  surface 
water  bodies  (including  wetlands), 
places  where  significant  materials '»  are 
exposed  to  rainfall  and  runoff,  and 
locations  of  major  spills  and  leaks  that 
occurred  in  the  3  years  prior  to  the 
effective  date  of  this  permit  The  map 
must  also  indicate  the  direction  of  storm 
water  flow.  An  outline  of  the  drainage 
area  for  each  outfall  must  be  provided; 
and  the  location  of  each  outfall  and 
monitoring  points  must  be  indicated. 
An  estimation  of  the  total  site  acreage 
utilized  for  each  industrial  activity  (e.g.. 
storage  of  raw  materials,  waste 
materials,  and  used  eqiupment)  must  be 
provided.  "ITiese  areas  include  liquid 
storage  tanks,  stockpiles,  holding  bins, 
used  equipment,  and  empty  drum 
storage.  These  areas  are  considered  to  be 
significant  potential  sources  of 
pollutants  at  printing  and  publishing 
facilities. 


'"Significant  materials  Include.  "•  *  *tnit{are| 
not  limited  to:  raw  maleriaU.  fueU,  matariaU  nich 
•>  iolTenta.  detergenU.  and  plartic  pellets:  finished 
matariais  such  as  metallic  products;  •  •  • 
harardous  substances  desig-iated  under  sectioo 
101(  14)  of  CERCLA;  any  chemical  tacilities  are 
required  to  report  pursuant  to  section  313  of  Title 
m  of  SARA;  fartilirars;  pesticides;  and  tvaste 
products  such  as  ashes,  slag,  and  sludge  that  have 
the  potential  to  be  released  with  stona  water 
dlsdwrje."  (40  CFR  122.26{b)(l2)).  Significant 
materials  commonly  found  at  transportation 
aquipoMDt  industrial  or  commercial  machinerr 
nmubcturing  fadliUas  Include  raw  and  soap 
aatais;  aolvenU;  used  equipment;  petroleum  based 
ptixhicU:  wMte  materials  or  by-products  used  or 
created  by  the  tlKillty. 
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(b)  Inventory  of  exposed  materials — 
Facility  operators  are  required  to 
carefully  conduct  an  inspection  of  the 
site  to  identify  significant  materials  that 
are  or  may  be  exposed  to  storm  water 
discharges.  The  inventory  must  address 
materials  that  within  3  years  prior  to  the 
effective  date  of  this  permit  have  been 
handled,  stored,  processed,  treated,  or 
disposed  of  in  a  manner  to  allow 
exposure  to  storm  water.  Findings  of  the 
inventory  must  be  docimiented  in  detail 
in  the  pollution  prevention  plan.  At  a 
minim'jm,  the  plan  must  describe  the 
method  and  location  of  onsite  storage  or 
disposal;  practices  used  to  minimiy^* 
contact  of  materials  with  precipitation 
and  runoff:  existing  structural  and 
nonstructural  controls  that  reduce 
pollutants  in  storm  water;  existing 
structural  controls  that  limit  process 
wastewater  discharges;  and  any 
treatment  the  riinoff  receives  before  it  is 
discharged  to  surface  waters  or  through 
a  separate  storm  sewer  system.  The 
description  must  be  updated  whenever 
there  Is  a  significant  cnange  in  the  type 
or  amounts  of  materials,  or  material 
management  practices,  that  may  affect 
the  e^osiire  of  materials  to  storm 
water. 

(c)  Significant  spills  and  leaks— The 
plan  must  include  a  list  of  any 
significant  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
the  permit.  Significant  spills  include, 
but  are  not  limited  to,  releases  of  oil  or 
hazardous  substances  in  excess  of 
reportable  quantities  under  Section  311 
of  CWA  (see  40  CFR  110.10  and  117.21) 
or  Section  102  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Utility  Act  (CERCLA)  (see  40  CFR 
302.4).  Significant  spills  may  also 
include  releases  of  oil  or  hazardous 
substances  that  are  not  in  excess  of 
reporting  requirements  and  releases  of 
materials  that  are  not  classified  as  oil  or 
a  hazardous  substance. 

(d)  Non-storm  water  discharges — ^Each 
pollution  plan  must  include  a 
certification,  signed  by  an  authorized 
individual,  that  discharges  from  the  site 
have  been  tested  or  evaluated  for  the 
presence  of  non-storm  water,  the  results 
of  any  test  and/or  evaluation  conducted 
to  detect  such  discharges,  the  test 
method  or  evaluation  criteria  used,  the 
dates  on  which  tests  or  evaluations  were 
performed,  and  the  onsite  drainage 
points  directly  observed  during  the  test 
or  evaluation.  Pollution  prevention 
plans  must  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  meas\ire8  for  any  non-stonn 
water  discharges. 

(e)  Sampling  data— Any  existing  data 
describing  the  quality  or  quantity  of 


storm  water  discharges  from  the  facility 
must  be  summarized  in  the  plan.  The 
description  should  include  a  discussion 
of  the  methods  used  to  collect  and 
analyze  the  data.  Sample  collection 
points  should  be  identified  in  the  plan 
and  shown  on  the  site  map. 

(f)  Summary  of  potential  pollutant 
sources — ^The  description  of  potential 
pollutant  sources  should  clearly  point  to 
activities,  materials,  and  physical 
features  of  the  facility  that  have  a 
reasonable  potential  to  contribute 
significant  amounts  of  pollutants  to 
storm  water.  Any  such  activities, 
materials,  or  features  must  be  addressed 
by  the  measures  and  controls 
subsequently  described  in  the  plan.  In 
conducting  the  assessment,  the  facility 
operator  must  consider  the  following 
activities:  raw  materials  (liquid  storage 
tanks,  stockpiles,  holding  bins),  waste 
materials  (empty  drum  storage),  and 
used  equipment  storage  areas.  The 
assessment  must  hst  any  significant 
pollutant  parameter(s)  (i.e.,  total 
suspended  solids,  oil  and  grease,  eta) 
associated  with  each  source. 

(2)  Measures  and  controls.  Permittees 
must  select,  describe,  and  evaluate  the 
pollution  prevention  measures,  BMPs, 
and  other  controls  that  will  be 
implemented  at  the  facility.  Source 
reduction  measures  include  preventive 
maintenance,  spill  prevention,  good 
housekeeping,  training,  and  proper 
materials  management.  If  source 
reduction  is  not  an  option,  EPA 
supports  the  use  of  source  control 
measures.  These  Include  BMPs  such  as 
material  covering,  water  diversion,  and 
dust  control.  If  source  reduction  or 
source  control  are  not  available,  then 
recycling  or  waste  treatment  are  other 
alternatives.  Recycling  allows  the  reuse 
of  storm  water,  while  treatment  lowers 
pollutant  concentrations  prior  to 
discharge.  Since  the  majority  of  printing 
and  publishing  activities  occurs 
indoors,  the  BMPs  identified  above  are 
geared  towards  only  those  activities 
occurring  outdoors  or  otherwise  have  a 
potential  to  contribute  pollutants  to 
storm  water  discharges. 

Pollution  prevention  plans  must 
discuss  the  reasons  each  selected 
control  or  practice  is  appropriate  for  the 
facility  and  how  each  of  the  potential 
pollutant  sources  will  be  addressed. 
Plans  must  identify  the  time  during 
which  controls  or  practices  will  be 
implemented,  as  well  the  effect  the 
controls  or  practices  will  have  on  storm 
water  discharges  from  the  site.  At  a 
minimum,  the  measures  and  controls 
must  address  the  following  components: 

(a)  Good  housekeeping — ^Permittees 
must  describe  protocols  established  to 
reduce  the  possibility  of  mishandling 


chemicals  or  equipment  and  training 
employees  in  good  housekeeping 
techniques.  Specifics  of  this  plan  must 
be  communicated  to  appropriate  plant 
personnel 

(b)  Preventive  maintenance— 
Permittees  are  required  to  develop  a 
preventive  maintenance  program  that 
includes  regular  inspections  and 
maintenance  of  storm  water  BMPs. 
Inspections  should  assess  the 
effectiveness  of  the  storm  water 
pollution  prevention  plan.  They  allow 
facihty  personnel  to  monitor  the 
components  of  the  plan  on  a  regular 
basis.  The  use  of  a  checldist  is 
encouraged,  as  it  will  ensure  that  all  of 
the  appropriate  areas  are  inspected  and 
provide  documentation  for 
recordkeeping  purposes. 

(c)  Spilt  prevention  and  response 
procedures— Pennitiees  are  required  to 
identify  proper  material  handling 
procedures,  storage  requirements, 
containment  or  diversion  equipment, 
and  spill  removal  procedures  to  reduce 
exposure  of  spills  to  storm  water 
discharges.  Areas  and  activities  which 
are  high  risks  for  spills  at  printing  and 
publishing  facilities  include  raw 
material  unloading  and  product  loading 
areas,  material  storage  areas,  and  waste 
management  areas.  These  activities  and 
areas  and  their  drainage  points  must  be 
described  in  the  plan. 

(d)  /nspections— Qualified  personnel 
must  inspect  designated  equipment  and 
areas  of  the  faciUty  at  the  proper 
intervals  specified  in  the  plan.  The  plan 
should  identify  areas  which  have  the 
potential  to  pollute  storm  water  for 
periodic  Inspections.  Records  of 
inspections  must  be  maintained  o  site, 

(e)  Employee  training— Perminees 
must  describe  a  program  for  informing 
and  educating  personnel  at  all  levels  of 
responsibility  of  the  components  and 
goals  of  the  storm  water  pollution 
prevention  plan.  A  schedule  for 
conducting  this  training  should  be 
provided  in  the  plan.  Where 
appropriate,  contractor  personnel  must 
also  be  trained  in  relevant  aspects  of 
storm  water  pollution  prevention. 
Topics  for  employee  training  should 
include  good  nousekeeping,  materials 
management,  and  spill  response 
procedures. 

(f)  Recordkeeping  and  internal 
reporting  procedures— Peiminees  must 
describe  procedures  for  developing  and 
retaining  records  on  the  status  and 
effectiveness  of  plan  implementation. 
This  includes  the  success  and  failure  of 
BMPs  implemented  at  the  facility. 

(g)  Sediment  and  erosion  control — 
Permittees  must  identify  areas,  due  to 
topography,  activities,  soils,  cover 
materials,  or  other  factors  that  have  a 
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high  potential  for  soil  erosion.  Measures 
to  eliminate  erosion  must  be  identified 
in  the  plan. 

(h)  Management  o/ru/io^— Permittees 
must  provide  an  assessment  of 
traditional  storm  water  management 
practices  that  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  so  as  to 
reduce  the  discharge  of  pollutants. 
Based  on  this  assessment,  practices  to 
control  runoff  from  these  areas  must  be 
identified  and  implemented  as  required 
by  theplan. 

(3)  Comprehensive  site  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to:  (1)  Confirm  the  accuracy  of 
the  description  of  potential  sources 
contained  in  the  plan.  (2)  determine  the 
effectiveness  of  the  plan,  and  (3)  assess 
compliance  with  the  terms  and* 
conditions  of  this  section. 
Comprehensive  site  compliance 
evaluations  must  be  conducted  once  a 
year  for  printing  and  publishing 
facilities.  The  individual(s)  who  will 
conduct  the  inspections  must  be 
identified  in  the  plan  and  should  be 
members  of  the  pollution  prevention 
team.  Inspection  reports  must  be 
retained  for  at  least  3  years  after  the  date 
that  the  permit  expires. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  never  more 
than  12  weeks  after  completion  of  the 
inspection. 

6.  Numeric  Effluent  Limitation 

There  are  no  additional  requirements 
under  this  section  other  than  those 
stated  in  Part  VI.F.  of  today's  fact  sheet. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44  (i)(2)  estabhshed  on  April  2. 
1992.  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  printing  and 
pubhshing  facilities.  Based  on  a 
consideration  of  the  BMPs  typically 
used  at  these  facihties.  and  generally 
low  pollutant  values  from  the 
application  data.  EPA  believes  that  the 


pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  storm  water 
contamination  is  minimized.  Because 
permittees  are  not  required  to  conduct 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 
implementing  the  pollution  prevention 
plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required.  The  inspection  must  be  of 
a  grab  sample  collected  from  each  storm 
water  outfall.  The  examination  of  storm 
water  grab  samples  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hoius  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensiire  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
foUovkring  periods  for  the  purposes  of 
inspecting  storm  water  quality 
assodated  with  storm  water  nmoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  cpllected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quahty  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  permittees 
to  determine  the  effectiveness  of  their 
plan  on  a  regular  basis  at  very  httle  cost. 
Although  the  visual  examination  cannot 
assess  the  chemical  properties  of  the 
storm  water  discharged  fi-om  the  site, 
the  examination  will  provide 
meaningful  results  upon  which  the 
facility  may  act  quickly.  The  frequency 
of  this  visual  inspection  will  also  allow 
for  timely  adjustments  to  be  made  to  the 
plan.  If  BMPs  are  performing 
ineffectively,  corrective  action  must  be 
implemented.  A  set  of  tracking  or 
follow-up  procedures  must  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 


The  visual  examination  is  intended  to 
be  performed  by  members  of  the 
pollution  prevention  team.  This  hands- 
on  inspection  will  enhance  the  staffs 
imderstanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  othervnse  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  printing  and  publishing 
facilities.  EPA  believes  that  between 
quarterly  visual  inspections  and  site 
compliance  evaluations  potential 
sources  of  contaminants  can  be 
recognized,  addressed,  and  then 
controlled  with  BMPs.  In  determining 
the  monitoring  requirements,  EPA 
considered  the  nature  of  the  industrial 
activities  and  significant  materials 
exposed  at  these  sites,  and  performed  a 
review  of  data  provided  in  Part  2  group 
applications. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.X.7.  of  today's  proposed  permit 

a.  Annual  monitoring  requirements. 
During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit, 
permittees  covered  by  this  section  must 
monitor  for  the  storm  water  parameters 
identified  in  Table  X-4.  Monitoring 
should  occur  at  least  annually  (once  per 
year)  except  as  provided  in  V1.E.7. 
(Sampling  Waiver)  and  VI.E.6. 
(Representative  Discharge).  In  addition 
to  the  parameters  hsted  below,  the 
permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 
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Table  X-4.— Storm  Water  Discharge  Monjtoring  Requirements  Including  Parameters,  Untts.  Frequency 

AND  SAiytf>LE  Type 


Psrametef 


Total  Row 

on  &  Grease  ..~ _ 

Total  RecoveraWa  Zinc  

Total  Suspended  Solids  (TSS) 

pH - „ : 

Total  Recoverable  Copper  


Unit 


MGO 

mg/L 

n^  .„ 

mJ'L 

Standard  units . 
mg/L — 


egreib 


Frequency 


1/year 

bo 

.do 

4to  .' 

^do 

A> 


Sample  typet 


Estimate. 
Grab. 

Do. 

Da 

Do. 

Do. 


'  The  orab  sample  shall  be  coHected  in  the  first  30  minutes  of  the  discharge  or  as  soon  thereafter  as  practice,  but  not  to  exceed  60  minulas. 


b.  Sample  type.  All  samples  shall  be 
collected  from  the  discharge  resulting 
from  a  storm  event  that  is  greater  than 
0.1  inches  in  magnitude  and  that  occurs 
at  least  72  hours  fit)m  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grab  sample 
shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
dischai^ger  shall  submit  with  the 
monitoring  report  a  description  of  why 
a  grab  sample  during  the  first  30 
minutes  was  impracticable. 

c.  Reporting:  when  to  submit. 
Permittees  that  are  required  to  conduct 
sampling  pursuant  to  XI.X.7.a.  shall 
monitor  samples  collected  during  the 
sampling  period  from  January  to 
December.  Such  permittees  shall  submit 
monitoring  results  obtained  during  the 
reporting  period  nmning  from  January 
to  December  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  28th  day  of  the  following  January. 
The  fiist  report  may  Include  less  than  12 
months  of  information. 

Y.  Storm  Water  Discbarges  Associated 
With  Industrial  Activity  From  Rubber, 
Miscellaneous  Plastic  Products,  and 
Miscellaneous  Manufacturing  Industries 

1.  Discharges  Covered  Under  This 
Section 

This  section  covers  storm  water 
discharges  associated  with  industrial 
activity  from  facilities  commonly 
identified  by  Standard  Industrial 
Classification  (SIC)  major  groups  30  and 
39  (except  391 — ^^weliy,  silverware,  and 
plateware). 

Major  SIC  group  30  includes  rubber 
and  miscellaneous  plastic  products. 
Specifically,  this  SIC  group  includes 
manufacturers  of  tires  and  inner  tubes, 
rubber  and  plastic  footwear,  rubber  and 
plastic  hose  and  belting,  gaskets, 
packing  and  sealing  devices,  and 
miscellaneous  fabricated  rubber 
products.  This  SIC  group  also  includes 
miscellaneous  plastic  products  such  as 
unsupported  plastic  film,  sheet,  rods 


and  tubes,  laminated  plastic  plate,  sheet 
and  profile  shapes,  plastic  pipe  and 
bottles,  plastic  foam  products  such  as 
cups,  ice  chests  and  packaging 
materials,  plastic  plumbing  fixtures,  and 
miscellaneous  plastic  products. 

Major  SIC  group  39  includes 
misceiianeous  manufacturing 
industries.  Specifically,  this  group 
includes  manufacturers  of  jewelry  and 
silverware,  musical  instruments,  games, 
toys  and  athletic  goods,  pens,  pencils 
and  artists'  supplies,  buttons,  pins  and 
needles,  and  a  wide  variety  of  products 
not  classified  elsewhere. 

The  SIC  codes  of  the  fadUties  covered 
by  this  section  are  in  category  (xi)  of  the 
definition  of  storm  water  discharges 
associated  with  industrial  activity. 
Storm  water  discharges  from  facilities  in 
this  category  are  only  regulated  where 
precipitation  and  storm  water  nmoii 
come  into  contact  with  areas  associated 
with  industrial  activities,  and 
significant  materials.  Significant 
materials  include,  but  are  not  limited  to. 
raw  materials,  waste  products,  fuels, 
finished  products,  intermediate 
products,  by-products,  and  other 
materials  associated  with  industrial 
activities. 

When  an  industrial  fadUty,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
descTiption(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
fadlity  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  fadlity  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  sertion(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 


apply  to  co-located  industrial  activities 
at  an  industrial  faciUty,  the  eligibility 
provisions  of  that  induistrial  activity 
section  shall  not  predude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Pollutants  Found  m  Storm  Water 
Discharges 

a.  Sources  of  pollutants.  As  discussed 
above,  the  SIC^  of  the  facilities  in  this 
sedor  fall  into  category  (xi)  of  the 
definition  of  "storm  water  associated 
with  industrial  activity"  found  at  40 
Coda  of  Federal  Regulations  (CFR) 
122.26(b)(14).  As  noted  in  the  preamble 
to  the  final  storm  water  regulations  of 
November  16, 1990,  most  of  the  adual 
manufaduring  and  processing  activity 
at  these  types  of  facilities  normally 
occurs  indoors  (55  FR  48008). 

Additional  Information  concerning 
these  manufacturing  processes  and  tbe 
industrial  sedor  itself  can  be  found  in 
the  following  documents: 

•  "Development  Doomient  for 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards  for 
the  Tire  and  Synthetic  Rubber 
Processing  Point  Source  Category,"  EPA 
440/1-74-0138 

•  "Development  Document  for 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards  for 
the  Fabricated  and  Reclaimed  Rubber 
Segment  of  the  Rubber  Processing  Point 
Source  Category,"  EPA  440/l-74/030a 

•  "Development  Document  and 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Plastics  Molding  and 
Forming  Point  Source  Category."  EPA 
440/l-«4/069. 

The  types  of  activities  at  these 
facilities  where  exposure  to  storm  water 
may  occur  consist  primarily  of  loading/ 
unloading  activities,  and  the  storage  and 
handling  of  raw  materials,  by-products, 
final  products  or  waste  products.  A 
wide  variety  of  materials  are  used  at  the 
facilities  including  solvents,  acids  and 
caustic,  carbon  black,  plasticizers,  paint, 
processing  oils,  resins,  rubber 
compounds  and  solutions,  fuels  such  as 
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diesel  or  gasoline,  adhesives,  zinc  and 
miscellaneous  chemicals.  Tanks,  drums 
or  bags  of  these  materials  may  be 
exposed  to  storm  water  during  loading/ 
unloading  operations,  or  through 
outdoor  storage  or  handling  at  some 
facilities. 

Other  items  which  may  be  exposed  to 
storm  water  include  surplus  processing 
machinery,  scrap  metal,  scrap  plastic 
and  rubber,  plastic  pellets,  PVC  pipe 
and  rags.  Table  Y-1  lists  potential 
pollutant  sources  from  activities  that 
commonly  take  place  at  rubber, 
miscellaneous  plastic  products,  and 
miscellaneous  manufacturing 
industries. 


Table  Y-1.— Common  Pollutant 
Sources 


Activtty 


Outctoor 
matefial 
loading/ 
unioad- 
mg. 


Outdoor 
matertaJ 
and 
equip- 
ment 
storage. 


Pollutant 
source 


wooden  pallets. 
spiUs/leaks 
from  material 
handling 
equipment, 
solvents,  res- 
Ins. 

solvents,  adds 
and  caustic, 
plasticizers, 
paint  lubri- 
cating oils, 
processing 
oils,  resins, 
nit>t)erconv 
pounds,  min- 
eral spirits, 
zinc,  scrap 
metal,  scrap 
plastic  and 
mbber,  plas- 
tic pellets, 
PVC  pipe, 
and  rags. 


PoHutants 


TSS,  oil  and 
grease, 
organics. 


organics,  zinc, 
hydro- 
cartons,  oil 
arKi  grease, 
adds,  alkalin- 
ity. 


b.  Storm  water  monitoring  results. 
Tables  Y-2  and  Y-3  summarize  the 
storm  water  monitoring  results  for  the 
conventional  parameters  which  were 
reported  by  facilities  in  this  sector. 
Table  Y-2  provides  composite  sample 
data  and  Table  Y-3  provides  the  grab 
sample  results. 


Table  Y-2.— Composite  Sample  Results 

Pollutant 

umts 

No.  ofsanv- 
ples 

Mean 

Min 

Max 

Median 

95th  perc. 

99th  perc. 

BODj  

COD  „ 

NO3 1-  NO2  Nitrogen  

Total  KjekJahl  Nitrogen  . 

Total  Phosphoms 

TSS  

mg/L  .... 
mg/L  .... 
mg/L  .... 
mg/L  .... 
mgA.  .... 
mg/L  .... 

89 
87 
86 
85 
85 
87 

11.21 

72.08 

1.26 

1.55 

0.34 

119.32 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

144.0 

640.0 

32.0 

6.54 

8.65 

2100.0 

7.0 
43.0 
0.67 
1.24 
0.16 
30.0 

34.0 
240.0 
3.56 
4.70 
0.83 
476.0 

144.0 

640.0 

32.0 

6.54 

8.65 

2100.0 

Table  Y-3.— Grab  Sample  Results 


Pollutant 

Unit 

Number  of 
samples 

Mean 

Min 

Max 

Median 

95th  perc. 

99th  perc. 

BOD5  

COD  

mg/L  .... 
mg/L  .... 
nr»g/L  .... 

mg/L  .... 

mg/L  .... 

8.U  

mg/L  .... 
mg/L  .... 

90 
90 
89 

89 

94 
86 
89 
90 

13.92 
100.0 
0.86 

2.34 

4.26 

7.17 

0.41 

188.55 

0.000 
0.000 
0.000 

0.000 

0.000 
2.56 
0.0 
0.000 

160.0 
812.0 
5.23 

25.0 

91.0 

10.1 

6.7 

2008.0 

7.15 
53.0 
0.58 

1.36 

0.50 
N/A 
0.190 
44.0 

51.0 
330.0 
2.93 

6.0 

18.0 
N/A 

1.61 
693.0 

160.0 

NO3  ■»■  NOj  Nitro- 
gen. 

Total  Kjeldahl  Ni- 
trogen. 

Oil  and  grease 

pH 

812.0 
523 

25.0 

91.0 

Total  phosphorus  . 
TSS  

N/A 
6.7 
2008.0 

For  most  pollutants,  the  grab  samples 
are  somewhat  higher  than  me  composite 
results  indicating  a  moderate  "first 
flush"  effect  Overall,  the  monitoring 
results  indicate  wide  variability  in 
pollutant  concentrations. 


EPA  also  reviewed  the  monitoring  values  exceeded  NURP  averages  and 

results  for  nonconventional  and  priority     may  be  a  result  of  industrial  activities  at 
toxic  pollutants  required  by  Parts  B  and     the  facilities 
C  of  Form  2F.  Table  Y-4  below 
summarizes  the  results  for  parameters 
where  at  least  some  of  the  reported 
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Table  Y-4.— Results  for  Nonconventional  and  Priority  Toxic  PoauTANTs 


Pollutant 


Unit 


No.  of  obs7 

detects  grab 

samples 


Range  grab 
samples 


No.  of  obs7 
detects 

composite 
samples 


Range  conv 
posna  sam- 
ples 


Range 
NUFfP 


1,1,1  Tr<<chloroethane 
Methylene  Chloride  .... 

Toluene 

Zinc  „. 


mgA. 
mgA. 
mg/L 
mgIL 


5/1 

9/4 

11/1 

32/32 


0.00-0.38 

0.00-13.0 

0.00-0.70 

0.027-7.60 


50/0 

9/5 

12/1 

32/32 


0 

0.00-11.0 

00.0-3.8 

0.011-7.49 


.016-1.0 

.05-.  145 

.03-.09 

.1-24 


EPA  contacted  certain  group  members 
to  try  to  determine  more  specifically  the 
possible  sources  of  the  pollutants 
reported  above.  The  elevated  levels  of 
zinc  were  detected  primarily  from  storm 
water  samples  taken  at  rubber 
manufacturing  facilities  which  use  large 
amounts  of  zinc  oxide  in  the  production 
of  rubber.  Zinc  oxide  is  used  as  a 
vulcanization  accelerator  and  also 
retards  the  aging  of  rubber.  Zinc  stearate 
is  also  used  at  some  facilities  as  a 
coating  material  to  prevent  sticking 
between  rubber  materials. 

The  elevated  levels  of  methylene 
chloride  were  reported  by  certain 
manufacturers  of  polyurethane  plastic 
foam  products.  Methylene  chloride  is 
widely  used  in  this  industry  as  a 
substitute  blowing  agent  for  freon.  This 
material  is  handled  and  stored  outside 
at  some  facilities,  and  the  sampling 
results  would  appear  to  be  related  to 
these  activities. 

The  elevated  readings  for  1,1,1 
trichloroethane  were  also  reported  by  a 
manufacturer  of  poly'urethane  plastic 
foam  products.  These  results  were 
obtained  from  storm  water  samples 
taken  at  an  outfall  downstream  from  off- 
loading areas  for  this  material  and  from 
areas  where  tanks  of  the  material  are 
stored  outdoors. 

Elevated  levels  of  toluene  were 
reported  by  a  manufacturer  of  the 
laminated  film  products.  For  this  case, 
the  results  were  thought  to  stem  from 
leaks  or  drips  from  the  carbon 
adsorption  system  which  is  used  to 
remove  toluene  from  solvent  laden  air. 
A  rubber  manufacturer  also  reported  a 
detection  of  toluene  in  storm  water 
nmoff.  For  this  case,  the  result  was 
thought  to  be  associated  with  the 
outdoor  handling  of  containers  of 
toluene  which  is  used  in  the  rubber 
manufacturing  process. 

Facilities  in  tnis  sector  utilize  and 
conducted  sampling  for  a  wide  variety 
of  nonconventional  and  priority  toxic 
pollutants  in  addition  than  those  listed 
above.  While  the  sampling  results  did 
not  indicate  any  special  concerns  with 
regards  to  other  pollutants,  it  should  be 
noted  that  the  above  results  are  based  on 
the  limited  samphng  activity  required 
by  the  group  application  regulations  (40 


CFR  122.26(c)(2)).  Therefore,  it  would 
be  premature  to  conclude  that  the  above 
pollutants  are  the  only  pollutants  which 
could  ever  be  present  at  or  above 
benchmeuk  levels  in  the  storm  water 
discharges  from  facilities  in  this  sector. 

3.  Options  for  Controlling  Pollutants 

In  evaluating  options  for  controlling 
pollutants  in  storm  water  discharges, 
EPA  must  achieve  compUance  with  the 
technology-based  standards  of  the  Clean 
Water  Act  (Best  Available  Technology 
(BAT)  and  Best  Conventional 
Technology)).  The  Agency  does  not 
believe  that  it  is  appropriate  to  establish 
specific  numeric  effluent  limitations  or 
a  specific  design  or  performance 
standard  in  this  section  for  storm  water 
discharges  associated  with  industrial 
activity  from  rubber,  miscellaneous 
plastic  products  and  miscellaneous 
manufacturing  industries  to  meet  BAT/ 
BCT  standards  of  the  Clean  Water  Act 
Instead,  this  section  establishes 
requirements  for  the  development  and 
implementation  of  site  specific  storm 
water  pollution  prevention  plans 
consisting  of  a  set  of  Best  Management 
Practices  (BMPs)  that  are  sufficiently 
flexible  to  address  different  sources  of 
pollutants  at  different  sites. 

Certain  BMPs  are  implemented  to 
prevent  and/or  minimize  exposure  of 
pollutants  from  industrial  activities  to 
storm  water  discharges.  EPA  believes 
the  most  effective  BMPs  for  reducing 
pollutants  in  storm  water  discharges  are 
exposure  minimization  practices. 
Exposure  minimization  practices  lessen 
the  potential  for  storm  water  to  come 
into  contact  with  pollutants.  Good 
housekeeping  practices  ensure  that 
facilities  are  sensitive  to  routine  and 
nonroutine  activities  which  may 
increase  pollutants  in  storm  water 
discharges.  The  BMPs  which  address 
good  housekeeping  and  exposure 
minimization  are  easily  implemented, 
inexpensive,  an<J  require  little,  if  any, 
maintenance.  BMP  expenses  may 
include  construction  of  roofs  for  storage 
areas  or  other  forms  of  permanent  cover 
and  the  installation  of  berms  'dikes. 
Other  BMPs  such  as  detention/retention 
ponds  and  filtering  devices  may  be 
needed  at  these  facilities  because  of  the 


contaminant  level  in  the  storm  water 
discharges.  The  types  of  BMPs 
implemented  will  depend  on  the  type  of 
discharge,  types  and  concentrations  of 
contaminants,  and  the  volume  of  the 
flow. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geology/ 
hydrology  and  the  environmental 
setting  of  each  faciUty,  and  volume  and 
type  of  discharge  generated.  Each 
facihty  will  be  unique  in  that  the 
source,  tjrpe,  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  fate  and 
transport  of  pollutants  in  these 
discharges  will  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discharges  associated  with 
rubber,  miscellaneous  plastic  products 
and  miscellaneous  manufacturing 
industries. 

Part  1  group  appUcation  data 
indicated  that  the  most  widely 
implemented  BMP,  used  by 
approximately  36  percent  of  the 
sampling  facilities,  are  dikes.  Less  than 
10  percent  of  the  sampling  subgroup 
reported  that  they  cover  their  storage  or 
loading  areas;  approximately  12  percent 
have  roofs  over  their  raw  materials;  and 
less  than  5  percent  store  raw  materials 
indoors.  Because  BMPs  described  in 
part  1  data  are  Umited,  the  Table  Y-5  is 
provided  to  identify  BMPs  associated 
with  activities  that  routinely  occur  at 
rubber,  miscellaneous  plastic  products 
and  miscellaneous  manufacturing 
industries. 
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Table  Y-5.— General  Storm  Water 
BMPs  FOR  Rubber,  Miscellane- 
ous Plastic  Products,  and  Mis- 
cellaneous Manufacturing  In- 
dustries 


Actwty 


Out(]oor  un- 
loading and 
loading. 


Outdoor  Mate- 
nal  Storage 
(including 
waste,  and 
particulate 
•mission 
manage- 
ment). 


Best  management  practices 
(BMPs) 


Confine       loading/unloading 
activities  to  a  designated 
area. 
Consider  performing  loading/ 
unloading  activities  indoors 
or  in  a  covered  area. 
Coruider   covering   loading/ 
unloading  area  with  per- 
manent cover  (e.g.,  roofs) 
or  temporary  cover  (e.g., 
tarps). 
Close    storm    drains    during 
loading/unloading  activites 
in  surrounding  areas. 
Avoid  loading/unloading  ma- 
terials in  Vne  rain. 
Inspect  the  unloading/Joading 
areas  to  detect  problems 
before  they  occur. 
Inspect  all  containers  prior  to 
loading/unloading    of   any 
raw  or  spent  rr^aterials. 
Consider  berming,  curbing, 
or  diking  loading/unloading 
areas. 
Dead-end      sump      where 
spilled  materials  could  be 
directed. 
Drip  pans  under  hoses. 
Use  dry  dean-up  methods 
instead    of   washing   the 
areas  down. 
Train  employees  on  proper 
loading/unloading       tech- 
niques and  spill  prevention 
and  response. 
Confine  storage  of  materials, 
parts,   and   equipment  to 
designated  areas. 
Consider  secondary  contain- 
ment      using       curbing, 
benning.  or  diking  all  liqukj 
storage  areas. 
Train  employees  on  proper 
waste    control    and    dis- 
posal. 
Train  employees  In  spill  pre- 
vention and  response. 
Consider  covering  tanks. 
Ensure   that  all   containers 
are   closed   (e.g..   valves 
shut,    Ikls    sealed,    caps 
ctosed). 
Wash  and  rinse  containers 
indoors     before     storing 
them  outdoors. 
If   outside    or    in    covered 
areas,  minimize  njnon  of 
storm  water  by  grading  the 
land  to  divert  ftow  away 
from  containers. 
Leak  detection  and  container 

integrity  testing. 
Direct  oinoff  to  onsite  reten- 
tkxi  por>d. 


TABLE  Y-5.— GENERAL  Storm  Water  Table  Y-6.— BMPs  for  the  Con- 

BMPs  for  Rubber,  Miscellane-  trol  of  Zinc  at  Rubber  Manu- 

ous  Plastic  Products,  and  Mis-  facturers— Continued 

CELLANEOUS     MANUFACTURING     IN- 
DUSTRIES—Continued 


Activity 


Best  management  practices 
(BMPs) 


Inventory  all  raw  and  spent 
materials. 

Clean  around  vents  and 
stacks. 

Ptace  tubs  around  vents  and 
stacks  to  collect  partkxi- 
late. 

Inspect  air  emission  control 
systems  (e.g.,  baghouses) 
reguiarty,  and  repair  or  re- 
place when  necessary. 

Store  wastes  in  covered, 
leak  proof  containers  (e.g., 
dumpsters,  dnjms). 

Consider  shipping  all  wastes 
to  offsite  landfills  or  treat- 
ment facilities. 

Ensure  hazardous  waste  dis- 
posal practices  are  per- 
fonmed  in  accordance  Fed- 
eral, State,  and  local  re- 
quirements. 


Sources:  NPDES  Storm  Water  Group  /Vppli- 
cations— Part  1.  Received  by  BPA,  March  18, 
1991,  through  December  31,  1992. 

EPA,  Office  of  Water.  September  1992. 
"Storm  Water  ManageoDent  for  Industrial  Ac- 
iivities:  Developing  Pollution  Prevention  Plans 
and  Best  Management  Practices."  EPA  832- 
R-92-006. 

There  are  three  major  types  of 
facilities  in  this  sector:  (1)  Rubber 
manufacturers,  (2)  manufacturers  of 
miscellaneous  plastic  products,  and  (3) 
miscellaneous  industries.  In  discussions 
with  the  rubber  industry,  the  BMPs 
found  in  Table  Y-6  were  identified  for 
rubber  manufacturing  to  control 
discharges  of  zinc  which  was  the  most 
firequently  reported  toxic  pollutant  in 
the  storm  water  sampling  data: 

Table  Y-6.— BMPs  for  the  Con- 
trol OF  Zinc  at  Rubber  Manu- 
facturers 


Zinc  source 


Poor  housekeeping, 
bags  of  zinc  stored 
outside,  zinc  spilled 
from  trucks  during 
unloading,  spillage 
during  emptying  for 
plant  use. 

Zinc  containers,  rut>- 
ber  products,  rags 
contaminated  with 
zinc  stearata  dis- 
carded In  outdoor 
dunnpsters. 


BMPs 


Emptoyee  training, 
spill  cleanup,  In- 
door storage,  use 
of  special  large  vol- 
ume sacks  with 
less  potential  for 
releases  of  zinc. 

Cover  the  dumpsters, 
use  linked 
dumpsters  which 
do  not  leak  or 
move  dumpstar  in- 
side. 


Zinc  source 

BMPs 

Malfunctioning 

Repair  or  replace  the 

baghouses  for  dust 

baghouse,  regular 

collection. 

maintenance. 

Grinding  operations 

Use  dust  collection 

from  which  zinc 

system  or  reduce 

dust  may  be  re- 

the amount  of  dust 

leased. 

generated. 

Drips  of  zinc  stearate 

Spill  prevention/re- 

during coating  oper- 

sponse, use  of  al- 

ations. 

ternate  com- 

pounds. 

4.  Special  Conditions 

There  are  no  additional  requirements 
under  this  section  other  than  those 
stated  in  the  general  fact  sheet  language 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

EPA  believes  that  pollution 
prevention  is  the  most  effective 
approach  for  controlling  contaminated 
storm  water  discharges  from  rubber, 
miscellaneous  plastic  products,  and 
miscellaneous  manufacturing 
industries.  The  requirements  included 
in  the  pollution  prevention  plans 
provide  a  flexible  framework  for  the 
development  and  implementation  of 
site-specific  controls  to  minimize  the 
pollutants  in  storm  water  discharges. 
This  flexibility  is  necessary  because 
each  facility  is  unique  in  that  the 
source,  type,  and  volume  of 
contaminated  storm  water  discharge 
will  vary  from  site  to  site. 

Under  today's  proposed  permit,  all 
facilities  must  prepare  and  implement  a 
storm  water  pollution  prevention  plan. 
The  pollution  prevention  plan 
requirement  reflects  EPA's  decision  to 
allow  operators  of  rubber,  miscellaneous 
plastic  products,  and  miscellaneous 
manufacturing  industries  to  utilize 
BMPs  as  the  BAT/BCT  level  of  control 
for  the  storm  water  discharges  covered 
by  this  section.  The  pollution 
prevention  plan  requirements  in  this 
section  are  consistent  with  EPA's  storm 
water  general  permits  finalized  on 
September  9, 1992  (57  FR  41236),  and 
September  25. 1992  (57  FR  44438),  for 
discharges  in  nonauthorized  NPDES 
States. 

There  are  two  major  objectives  to  a 
pollution  prevention  plan:  (1)  to 
identify  sources  of  pollution  potentially 
affecting  the  quality  of  storm  water 
discharges  associated  with  industrial 
activity  from  a  facility;  and  (2)  to 
describe  and  ensure  implementation  of 
practices  to  minimize  and  control 
pollutants  in  storm  water  discharges 
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associated  with  industrial  activity  from 
a  facility. 

Sectioh  313  of  EPCRA  requires 
operators  of  manufacturing  facilities 
that  handle  toxic  chemicals  in  amounts 
exceeding  threshold  levels  (listed  at  40 
CFR  372.25)  to  report  to  the  Government 
on  an  annual  basis.  Because  these  types 
of  faulities  handle  large  amounts  of 
toxic  chemicals,  EPA  concluded  that 
they  have  the  increased  potential  to 
degrade  the  water  quality  of  receiving 
streams.  Consistent  with  Part  Vn.B.  of 
this  permit.  Section  313  reporting 
facilities  must  fulfill  speciBc 
requirements. 

Except  for  the  special  controls 
discussed  below  for  rubber 
manufacturers,  there  are  no  additional 
Pollution  Prevention  Plan  requirements 
other  than  those  stated  in  the  multi- 
sector  fact  sheet  language  in  Part  VI.C. 

a.  Special  measures  and  controls  for 
rubber  manufacturing  facilities.  For 
rubber  manufacturers,  this  section  also 
requires  permittees  to  develop  specific 
BMPs  to  control  discharges  of  zinc  in 
storm  water  nmoff.  The  principal 
sources  of  zinc  in  storm  water  runoff  at 
these  faciUties  were  identified  above  in 
Section  3.  This  section  requires  that 
rubber  manufacturers  review  the 
possible  sources  of  zinc  listed  below  at 
their  facilities  and  include  as 
appropriate  the  accompanying  BMPs  in 
their  storm  water  pollution  prevention 
plans: 

(1)  Inadequate  housekeeping. 
Permittees  are  required  to  review  the 
handling  and  storage  of  zinc  bags  at 
their  faciUties.  The  following  BMPs 
must  be  considered  in  developing  the 
storm  water  pollution  prevention  plan: 
employee  training  regarding  the 
handling  and  emptying  of  zinc  bags, 
indoor  storage  of  zinc  bags,  thorough 
cleanup  of  zinc  spills  without  washing 
the  zinc  into  a  storm  drain.  FaciUties 
must  also  consider  the  use  of  2,500 
pound  sacks  (from  which  spills  are  less 
likely)  rather  than  50  to  100  povmd 
sacks. 

(2)  Zinc  in  dumpsters.  The  following 
BlAPs  must  be  considered  to  reduce  this 
potential  source  of  zinc:  provide  a  cover 
for  the  dumpster  or  move  the  dumpster 
inside;  provide  a  lining  for  the 
dumpster. 

(3 J  Malfunctioning  dust  collectors  or 
bagbouses.  Permittees  must  review  dust 
collectors  and  bagbouses  as  possible 
sources  of  zinc.  Improperly  operating 
dust  collectors  or  bagbouses  must  be 
replaced  or  repaired  as  appropriate;  the 
plan  must  also  provide  for  regular 
maintenance  of  these  faciUties. 

(4)  Grinding  operations.  Permittees 
must  review  dust  generation  from 
rubber  grinding  operations  at  their 


faciUty  and  as  appropriate,  instaU  a  dust 
collection  system. 

(5)  Zinc  stearate  coating  operations. 
The  plan  must  include  measures  to 
prevent  and/or  clean  up  drips  or  spills 
of  zinc  stearate  slurry  which  may  be 
released  to  a  storm  drain.  Alternate 
compounds  to  zinc  stearate  must  also  be 
considered. 

6.  Numeric  Effluent  Limitations 

There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  VI.F. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44  (i){2)  estabUshed  on  April  2, 
1992,  grant  permit  writers  the  flexibiUty 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampUng  at  rubber, 
miscellaneous  plastic  products,  and 
miscellaneous  manufacturing 
industries.  Based  on  a  consideration  of 
the  BMPs  typically  used  at  these 
faciUties,  and  generally  low  pollutant 
values  from  the  appUcation  data,  EPA 
believes  that  the  pollution  prevention 
plan  with  visual  observations  of  storm 
water  discharges  will  help  to  ensure 
storm  water  contamination  is 
minimized.  Because  permittees  are  not 
required  to  conduct  sampling,  they  will 
be  able  to  focus  thefr  resources  on 
developing  and  implementing  the 
pollution  prevention  plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required.  The  inspection  must  be  of 
a  grab  sample  collected  from  each  storm 
water  outfall.  The  examination  of  storm 
water  grab  samples  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  sfbrm  water 
poUution.  The  inspection  must  be 
conducted  in  a  well  Ut  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  dayUght  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 


inspyecting  storm  water  quaUty 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  Jime  to  August; 
September  to  November.  Grab  samples 
shaU  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observaUon 
reports  must  be  maintained  onsite  with 
thepoUution prevention  plan. 

EPA  beUeves  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
Uttle  cost.  Although  the  visual 
examination  caimot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  poUution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
staffs  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  resuh  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  coUection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
beUeve  that  chemical  monitoring  is 
necessary  for  rubber,  miscellaneous 
plastic  products,  and  miscellaneous 
manufacturing  industries.  EPA  believes 
that  between  quarterly  visual 
inspections  and  site  compliance 
evaluations  potential  sources  of 
contaminants  can  be  recognized, 
addressed,  and  then  controlled  with 
BMPs.  In  determining  the  monitoring 
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requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 
significant  materials  exposed  at  these 
sites,  and  performed  a  review  of  data 
provided  in  Part  2  group  applications. 
b.  Baseline  general  permit  variance. 
On  September  9. 1992,  and  September 
25, 1992.  EPA  oublished  the  Final 
NPDES  General  Permits  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity.  These  notices  set  out 
requirements  for  semiannual  monitoring 
for  several  parameters  for  discharges 
from  rubber,  miscellaneous  plastic 
products,  and  miscellaneous 
manufacturing  facihties.  These  notices 
specifically  require  that  facilities  with 
storm  water  discharges  that  are 
associated  with  rubber,  miscellaneous 
plastic  products,  and  miscellaneous 
manufacturing  industries  are  required  to 
monitor  certain  storm  water  discharges 
for  oil  and  grease.  COD.  TSS.  and  pH. 
Today's  proposed  permit  contains 
different  monitoring  requirements.  EPA 
requests  comment  upon  the  difference 
between  the  monitoring  requirements 
set  out  for  rubber,  miscellaneous  plastic 
products,  and  miscellaneous 
manufacturing  facihties  in  the 
September  1992  General  Permits  and 
those  required  in  today's  proposed 
permit. 

8.  Alternative  Monitoring  Requirements 
EPA  also  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  discussed 
above  in  Part  Vm.Y.7.a.  of  today's 
proposed  fact  sheet. 

a.  Annual  monitoring  requirements. 
During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit  and 
except  as  provided  unaer  Section 
VI.E.3.,  6,  or  7.  (Sampling  Waiver, 
Representative  Discharge,  and 
Alternative  Certification)  of  the  permit 
or  Section  VHI.Y.B.d.  below,  permittees 
with  facihties  covered  under  this 
section  of  the  permit  shall  monitor 
storm  water  discharges  associated  with 
industrial  activity  once  per  year  for  the 
following  pollutants: 

•  Zinc  (for  rubber  manufacturers 
only) 

•  Oil  and  grease,  COD.  TSS,  pH;  and 

•  Any  additional  water  priority 
chemical  which  the  permittee,  upon 
review  of  the  Description  of  Potential 
Pollutant  Sources  (Section  V1.C.2. 
above),  may  be  present  in  storm  water 
discharges  in  significant  quantities. 

Permittees  must  retain  monitoring 
results  in  accordance  with  Part  VI.E. 
(Retention  of  Records).  In  addition  to 
the  parameters  specified  above,  the 
permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 


sampled;  rain&ll  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 

b.  Sample  type.  All  samples  shall  be 
collected  as  grab  samples.  All  such 
samples  shall  be  collected  fi^m  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  ocou-s  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  sample  shall  be  taken  during 
the  first  30  minutes  of  the  discharge.  If 
the  collection  of  a  grab  sample  during 
the  first  30  minutes  is  impracticable,  a 
grab  sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 

a  grab  sample  during  the  fost  30 
minutes  was  impracticable. 

c.  Exemptions  from  storm  water 
monitoring.  Storm  water  monitoring 
may  be  discontinued  on  a  pollutant-by- 
pollutant  basis  for  the  pollutants 
specified  in  Section  VUI.Y.e.a.  above  if 
two  successive  samples  indicate  that  a 
particular  pollutant  is  not  present  in 
significant  quantities.  Monitoring  may 
be  discontinued  entirely  if  two 
successive  samples  indicate  that  no 
pollutants  are  found  in  significant 
quantities. 

d.  Quarterly  visual  examination  of 
storm  water  runoff.  (l)Ona  quarterly 
basis,  permittees  shall  conduct  a  visual 
examination  of  storm  water  discharges 
from  each  outfall  which  discharges 
storm  water  associated  with  industrial 
activity.  If  the  facihty  has  two  or  more 
outfalls  with  substantially  identical 
effluents  (based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
in  the  area  drained  by  the  outfall),  the 
visual  examination  may  be  conducted 
on  only  one  such*outfall. 

(2)  Tne  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
produce  a  runoff  event.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow-melt:  December  to  February 
(storm  water  runoff  or  snow-meh); 
March  to  May  (storm  water  runoff);  June 
to  Augxist  (storm  runoff);  and  September 
to  November  (storm  water  nmoff  or 
snow-melt).  February  (storm  water 
runoff  or  snow-meh;  March  to  May 


(storm  water  riinoff);  June  to  August 
(storm  runoff);  and  September  to 
November  (storm  water  runoff  or  snow- 
meh). 

(3)  Examinations  shall  be  conducted 
within  the  first  30  minutes  (or  as  soon 
thereafter  as  practical,  but  not  to  exceed 
60  minutes)  of  when  the  runoff  begins 
discharging.  The  examinations  shall 
include  any  observations  of  color,  odor, 
tiu-bidity,  floating  solids,  foam,  oil  sheen 
or  other  obvious  indications  of  storm 
water  pollution.  No  analytical  tests  are 
required  to  be  performed.  Examinations 
shall  be  conducted  so  as  to  provide  a 
reasonable  representation  of  the  nature 
of  a  typical  storm  water  discharge  at  that 
site  during  that  time  of  year. 

(4)  Information  must  be  maintained 
on  site  and  include:  the  examination 
date  and  time,  examination  personnel, 
visual  quahty  of  the  storm  water 
discharge,  and  probable  sources  of  any 
observed  storm  water  contamination. 

Z.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Leather 
Tanning  and  Finishing  Facilities 

1.  Discharges  Covered  Under  This 
Section 

Storm  water  discharges  covered  by 
this  section  include  all  discharges  bom 
leather  tanning  facihties,  commonly 
identified  by  Standard  Industrial 
Classification  (SIC)  code  3111  and 
facilities  which  make  fertiUzer  solely 
from  leather  scraps  and  leather  dust 
where  precipitation  and  storm  water 
runon  come  into  contact  with 
significant  materials  including,  but  not 
hmited  to,  raw  materials,  waste 
products,  by-products,  stored  materials, 
and  fuels.  This  includes  storm  water 
discharges  from  access  roads,  and  rail 
lines  used  or  traveled  by  carriers  of  raw 
materials,  manufactured  products,  waste 
materials,  or  by-products  created  by  the 
facility.  This  section  does  not  cover  any 
discharge  subject  to  process  wastewater 
effluent  Umitation  guidelines,  including 
storm  water  that  combines  with  process 
wastewater.  Storm  water  that  does  not 
come  into  contact  with  any  overburden, 
raw  material,  intermediate  product, 
finished  product,  by-product  or  waste 
product  located  on  the  site  of  the 
operation  are  not  subject  to  permitting 
under  this  section  according  to  402(1)(2) 
of  the  Clean  Water  Act  (CWA). 

When  an  industrial  fadUty,  described 
by  the  above  eUgibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(8).  that  industrial 
facihty  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 


Federal  Register  /  Vol.  58,  No.  222  /  Friday.  November  19.  1993  /  Notices  61415 


other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  sectionCs)  of  this  permit  (if  any)  are 
applicable  to  the  faciUty. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  apphcable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

a.  Industry  profile.  The  storm  w^ater 
permit  application  regulations  define 
storm  water  discharge  associated  with 
industrial  activity  at  40  Code  of  Federal 
Regulations  (CFR)  122.26(b}(l4). 
Category  (ii)  of  this  definition  includes 
facihties  identified  by  SIC  code  3111. 
establishments  primarily  engaged  in 
tanning,  currying,  and  finislSng  hides 
and  skins  Into  leather.  Most  tanneries 
are  small  family  operations,  although 
several  are  di\asions  of  larger 
corporations.  The  leather  tanning  and 
finishing  industry  currently  includes 
approximately  one  hundred  fifty 
facilities.  There  are  effluent  limitations 
guidelines  for  the  leather  tanning 
industry  based  on  9  subcategories,  as 
described  in  the  "Development 
Document  for  Effluent  Limitations 
Guidelines  and  Standards  for  Leather 
Tanning  and  Finishing  Point  Source 
Category."  (The  subcategories  were 
based  ran  distinct  combinations  of  raw 
materials  and  leather  processing 
operations.) 

Leather  tanning  or  finishing  is  the 
conversion  of  animal  hides  or  skins  into 
leather.  Leather  is  made  from  the  inner 
layer  of  the  animal  skin,  which  consists 
primarily  of  the  protein  collagen. 
Tanning  is  the  reaction  of  the  collagen 
fibers  with  tannins,  chromium,  alum  or 
other  tanning  agents.  Tanning  processes 
use  sodium  dichromate,  sulfuric  acid 


and  detergents  and  a  variety  of  raw  and 
Intermediate  materials. 

There  are  three  major  processes 
required  to  make  finished  leather.  These 
are  beamhouse  operations,  tanyard 
processes  and  retanning  and  finishing 
processes.  In  general,  most  tanneries 
perform  the  entire  tanning  process,  from 
beamhouse  to  wet  finishing  operations. 
A  smaller  number  perform  only 
beamhouse  and  tanyard  operations  and 
sell  their  unfinished  product  (wet 
"blue"  stock)  to  other  tanneries.  These 
processes  are  described  below: 

•  Beamhouse  Operations — These 
consist  of  four  activities:  side  and  trim; 
soak  and  wash;  fleshing  and  unhairing. 
Side  and  trim  is  the  cutting  of  the  hide 
into  two  sides  and  trimming  of  areas 
which  do  not  produce  good  leather.  In 
soak  and  wash  processes,  the  hides  are 
soaked  In  water  to  restore  moisture  lost 
during  Cluing.  Washing  removes  dirt, 
salt,  blood,  manure,  and  nonfibrous 
proteins.  Fleshing  is  a  mechanical 
operation  which  removes  excess  flesh. 
The  removed  matter  is  normally 
recovered  and  sold  for  conversion  to 
glue.  Unhairing  involves  using  calcium 
hydroxide,  sodium  sulfhydrate,  and 
sodium  sulfide  to  destroy  the  hair  (hair 
pulp  process)  or  remove  hair  roots.  A 
mechanical  unhairing  machine  can  also 
be  used  to  remove  hair  loosened  by 
chemicals  (hair  save  process). 
Beamhouse  processes  can  account  for 
approximately  60  percent  of  the 
pollutant  load  (except  chromium)  from 
a  complete  tannery.  Pollutants  that  may 
be  produced  are  proteinaceous  organic 
and  inorganic  pollutants  characterized 
by  a  high  pH  (10-12)  and  substantial 
amounts  of  Biochemical  Ox\'gen 
Demand  (BOD).  Chemical  Oxygen 
Demand  (COD),  Total  Suspended  Sohds 
(TSS).  Total  Kjeldahl  Nitrogen  (TKN). 
and  sulfides. 

•  Tanyard  Processes — ^These  consist 
of  bating,  pickUng.  tanning,  wringing, 
splitting,  and  shaving.  Bating  involves 
the  addition  of  salts  of  ammonium 
sulfate  or  ammonium  chloride  used  to 
convert  the  residual  alkaline  chemicals 
present  from  the  unhairing  process  into 
soluble  compounds  which  can  be 
washed  from  the  hides  or  skins. 
"Pickling"  the  hide  with  sulfuric  acid 
provides  the  acid  environment 


necessary  for  chromium  tanning.  In  the 
tanning  process,  tanning  agents  such  as 
trivalent  chromium  and  vegetable 
tannins  convert  the  hide  into  a  stable 
product  which  resists  decomposition. 
Wringing  of  the  "blue  hides"  (hides 
tanned  with  chromium)  removes  excess 
moisture  with  a  machine  similar  to  a 
clothes  wringer.  Splitting  adjusts  the 
thickness  of  the  tanned  hide  to  the 
requirements  of  the  finished  product 
and  produces  a  "spht"  from  Uie  flesh 
side  of  the  hide.  The  hide  is  then  shaved 
to  remove  any  remaining  fleshy  matter. 
Wastewater  from  tanyard  operations 
contain  inorganic  chemical  salts,  small 
amounts  of  proteinaceous  hair  and 
waste,  and  large  amounts  of  ammonia 
from  the  bating  process.  Pickhng 
generates  a  highly  acidic  waste  (pH  of 
2.5-3.5)  which  contains  sah.  Spent 
chromium  liquors  contain  high 
concentrations  of  trivalent  chromium  in 
acid  solution  with  low  concentrations  of 
BOD  and  TSS.  Vegetable  tanning  vat 
discharges  are  highly  colored,  and 
contain  significant  amounts  of  BOD. 
COD,  and  dissolved  solids. 

•  Retanning  and  Wet  Finishing 
Processes — ^These  include  retanning, 
bleaching,  coloring,  fatliquoring,  and 
finishing.  The  most  common  retanning 
agents  are  chromium,  vegetable  extracts 
and  syntans  (based  upon  naphthalene 
and  phenol).  Sodium  bicarbonate  and 
sulfuric  acid  are  sometimes  used  to 
bleach  leather.  Coloring  involves  the  use 
of  dyes  (usually  aniline  based)  on  the 
tanned  skin.  Animal  or  vegetable 
fatliquors  are  added  to  replace  the 
natural  oils  lost  in  the  beamhouse  and 
tanyard  processes.  Finishing  includes 
all  operations  performed  on  the  hide 
after  fatliquoring,  and  includes  finishing 
to  enhance  color  and  resistance  to  stains 
and  abrasions,  smoothing  and  stretching 
of  the  skin,  drj-ing,  conditioning, 
staking,  dry  milling,  buffing  and  plating. 
These  processes  generate  wastes  with 
additional  quantities  of  trivalent 
chromium,  tannins,  sulfonated  oils,  and 
spent  dyes,  which  are  low  in  BOD  and 
TSS.  and  high  in  COD. 

Table  Z-1  lists  potential  storm  water 
pollutant  source  activities  that  may  take 
place  at  leather  tanning  facilities. 


Table  Z-1  .—Pollutants  POTEroriAaY  Found  in  Storm  Water  Discharges  at  Leather  Tanning  Faciuties 


Activtty 


Outdoor  stooge  of  fresh  and  brkie  cured  hides 

Beamhouse  processes  (trimming,   soak  and 
wash,  fleshing,  unhairing). 


Pollutant  source 


fresh  and  brine  cured  hides  .... 

chemical  storage  (drums  or 
bags). 

empty  containers  of  Ume.  de- 
pilatory chemicais. 

trim  scrajss.  hair 


Po«utant 


salt  organic  materials  (marHjre).  tMOChemicai  oxygen  de- 
mand, 
depilatory  chemicals. 

calcium  hydroxide,  sodium  sullhydrate.  or  sodium  sulfide. 

BOO.  COD.  TSS. 
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Table  Z-i  .-Pollutants  Potentially  Found  in  Storm  Water  Discharges  at  Leather  Tanning  FACiLrriES- 

Continued 


Activity 


Tanyards  (bating,  pickling,  tanning,  wringing, 
splitting,  shaving). 


Retan  and  wet  ftnisning  (retanning,  bleaching 
and  coJortng,  fatliquoring,  puffing). 


Dry  flntsning  (Application  of  pigment  to  leather 
surface  with  water-based  or  solvent  based 
finishes). 

Receiving  and  unloading  areas 


Improper  connectiorw  to  storm  sewer 


Outdoor  bulk  chemtcal  storage 


Outdoor  storage  of  coal 
Waste  management 


Pollutarvt  source 


empty  chemical  containers 


"blue"  hides,  splits,  trimmings. 

shavings, 
empty  chemical  containers 


leather  dust  containing  chro- 
mium. 

emissions  from  spray  booths 
and  spent  solvents. 


hides 

chemk:al  supplies 


leaking  taick  

accidental  spills  

floor  drains-process 

wastewater,  cleaning  and 
washdown  of  process  equip- 
ment 6uvl  process  areas. 

above  ground  tanks 

coal  piles  

hoppers 

dumpsters 

sludge  (wastewater  treatment 
sludge  stored  in  containers 
to  diminish  storm  water  con- 
tact, awaiting  offsite  dis- 
posal). 


Pollutant 


tnvalent  chromium,  vegetable  tannins,  enzynws,  pteWIng 
acWs  (sulfuric  acid),  alum,  syntans,  chemk»l  deliming 
agents,  formaldehyde,  gluterakJehyde,  heavy  oils. 

trlvalent  chromium,  leather  fiber  and  dust  suspended  solids 

chromium  tanning  agents,  vegetable  extract,  dyes,  pigments, 
animal  or  vegetable  based  oils,  synthetic  oils  nutde  frorti 
modified  mineral  based  oils. 

leather  fiber,  chromium,  suspended  solids. 

pigments,  solvents-acetone,  pylene,  glycol  ether. 


chromium,  salt. 

depilatory  chemicals,  trivalent  chromium,  vegetable  tannins. 

enzymes,   pickling  ackls   (sulfurte  ackJ),   alum,   syntans! 

chemical  deliming  agents,  formaldehyde,  gluteraldehyde. 

heavy  oils,  dyes,  pigments,  animal  or  vegetable  based  oils. 

synthetic  oils,  solvents  and  biocides. 
Soil  and  grease  and  waste  materials, 
chemicals  listed  for  supplies  atxjye. 
dependent  on  operations. 


sulfuric  ackJ,  fenic  chtoride,  finishing  solvents  (mineral  spirits), 
hydrated  lime,  surfactant. 

oil  and  grease,  TSS.  copper,  nickel,  zinc. 

leather  dust,  scraps. 

empty  bags  and  chemical  containers. 

lime,  pieces  of  leather,  hair,  protein-like  substances,  floor 
sweepings,  trivalent  chromium,  blocherrtcal  oxygen  de- 
mand. 
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2.  Special  Conditions 

There  are  no  additional  requirements 
beyond  those  described  in  Part  VI.B.  of 
this  hex  sheet. 

3.  Pollutants  Found  in  Storm  Water 
Discharges  From  Leather  Tanning 
Operations 

The  impacts  caused  by  storm  water 
discharges  from  leather  tanning 
facilities  will  depend  on  the  geographic 
location  of  the  facility,  the  types  of 
industrial  activities  occurring  onsite 
(e.g.,  beamhouse,  tanyard,  retan  and  wet 
finishing,  dry  finishing);  the  types  of 
significant  materials  exposed  to  storm 
water  (e.g.,  chromium  tanned  leather 
shavings,  chemical  containers  etc.).  the 
size  of  the  operation;  and  the  type, 
duration,  and  intensity  of  precipitation 
events.  Other  factors  such  as  air 
emissions  (i.e.,  settled  dust),  materials 
storage,  spills,  improperly  dumped 


materials,  and  illicit  conditions  may 
also  impact  receiving  waters.  (Illicit 
connections  are  contributions  of 
unpermitted  non-storm  water  discharges 
to  storm  sewers.) 

Part  1  group  application  information 
indicates  that  the  industrial  activities 
occurring  at  leather  tanning  facilities 
include  leather  tanning  plant  yards; 
unhairing  (76.9  percent  of  samplers); 
chromium  tanning  (69.2  percent  of 
samplers);  splitting  and  shaving  (76.9 

Eercent)  retanning  (69.2  percent);  wet 
ide  finishing-buffing  (76.9  percent); 
dry  finishing;  vegetable  tanning  (30.8 
percent);  immediate  access  roads  and 
rail  lines  used  or  traveled  by  carriers  of 
raw  materials  (38.5  percent  of  samplers), 
manufactuired  products,  waste 
management  (36.8  percent);  material 
handling  sites  (23.1  percent);  refuse 
sites;  sites  used  for  the  apphcation  or 
disposal  of  process  wastewaters  (as 
defined  at  40  CFR  part  401)  sites  used 


for  residual  treatment,  storage  or 
disposal  (waste  water  treatment  (30.8 
percent);  shipping  and  receiving  areas 
(69.2  percent  of  samplers);  finished 
materials;  and  areas  where  industrial 
activity  has  taken  place  in  the  past  and 
significant  materials  remain  and  are 
exposed  to  storm  water.  (40  (ZFR 
122.26(b)(14). 

Significant  materials  include  raw 
materials,  brine  or  salt  cured  hides  and 
skins  (7.7  percent),  fuels  (15.4  percent), 
materials  such  as  solvents,  detergents, 
finished  materials;  hazardous 
substances  designated  under  Section 
101(14)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  any  chemical  required  to  be 
reported  pursuant  to  Section  313  of 
Title  ni  of  the  Superfund  Amendments 
and  Reauthorization  Act;  fertilizers; 
pesticides;  and  waste  products  such  as 
sludge  (7.7  percent)  that  have  the 
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potential  to  be  released  with  storm 
water  discharge.  (40  CFR  122.26(b)(l2)). 
Other  significant  materials  found  at 
leather  tanning  facilities  include  leather 
shavings  and  dust  (46.2  percent),  leather 
scrap  (30.8  percent),  blue  hides  and 
spUts  (46.2  percent),  empty  chemical 
containers,  spent  solvents,  emissions 
from  spray  booths,  and  wastes  in 
dumpsters.  Significant  materials 
produced  from  various  Industrial 
activities  occurring  at  leather  tanning 
facilities  are  summarized  in  Table  Z-l. 
EPA  has  received  part  2  storm  water 
discharge  data  bom  ail  of  the  12 
designated  samplers  under  part  2  of  the 
group  application  process.  All  part  2 


data  submittals  Ust  roof/pavement 
runoff  as  the  pollutant  source.  After 
review  of  part  1  information  and  the 
Development  Document  for  Effluent 
Limitation  Guidelines.  EPA  has 
identified  potential  storm  water 
pollutants  and  sources  resulting  from 
various  leather  tanning  activities.  BOD, 
COD,  TSS,  and  chromium  are  pollutants 
of concern. 

When  all  the  part  2  data  was 
compiled,  large  variations  in  the 
minimum  and  maximum  values  were 
found  for  each  of  the  conventional 
pollutants. 

•  Grab  sample  values  for  total 
suspended  solids  ranged  firom  0 
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miUigrams  per  Uter  (mg/L)  to  4.000  mg/ 
L  and  flow  weighted  composite  samples 
ranged  from  0  mg/L  to  670  mg/L 

•  Grab  sample  values  for  COD  ranged 
from  0  mg/L  to  2,100  mg/L  and  flow 
weighted  composite  samples  ranged 
from  0  mg/L  to  460  mg/L. 

•  Grab  samples  for  oil  and  grease 
ranged  from  0  mg/L  to  130  mg/L. 

Table  Z-2  indicates  the  minimum  and 
maximum  values,  means,  medians,  95th 
percentiles,  99th  percentiles  and  the 
total  number  of  data  submittals  for  each 
of  the  conventional  pollutants,  hi  most 
cases  the  mean  values  for  the  grab 
samples  were  higher  than  the  mean 
values  for  composite  samples. 
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All  facilities  submitted  data  for 
chromium,  indicating  that  facilities 
expect  chromium  to  be  present. 
Concentrations  of  chromium  ranged 
from  .0100  mg/L  to  5.7  mg/L. 

Materials  management  practices  are 
used  to  reduce  the  contact  of 
precipitation  and  storm  water  nmon 
with  significant  materials,  or  to  reduce 
the  offsite  discharge  of  contaminants. 
Part  1  group  application  data  indicate 
that  storm  water  management  practices 
oirrently  used  at  leather  tanning 
facilities  include  berms/ dikes  (23.1 
percent  of  samplers),  drums,  containers, 
roofing/covers,  indoor  storage  of 
equipment  and  treatment  (detention 
ponds  (15.4  percent)). 

Sources  of  pollutants  of  concern  and 
effects  on  water  bodies  from  these 
pollutants  are  summarized  as  follows: 

•  Total  Chromium — Chromium 
compounds  are  used  extensively 
throughout  the  leather  tanning  industry 
and  is  the  most  prevalent  toxic  pollutant 
found  in  wastewaters  in  this  industry. 
At  least  60  percent  of  all  leather  is 
chromium  tanned.  The  chemistry  of 
chromium  is  very  complex,  with 
interferences  from  complexing 
mechanisms,  such  as  chelation  by 
organic  matter  and  dissolution  due  to 
presence  of  carbonates.  The  limited  data 
submitted  with  part  2  of  the  application 
process  indicate  a  range  of  0.011  mg/L 
to  0.9600  mg/L  for  the  composite 
samples  and  a  wider  range  of  0.0100 
mg/L  to  5.7  mg/L  for  grab  samples.  As 

a  comparison,  values  for  chromium 
from  National  Urban  Runoff  Program 
(NURP)  data  ranged  from  1-190 
micrograms  per  liter  (iig/L).  EPA  Water 
Quality  Criteria  for  trivalent  chromium 
are  1700  ng/L  for  fresh  water  aquatic  Ufe 
and  170,000  ug/L  for  human  health. 
When  the  human  health  water  quality 
criteria  were  recalculated  using 
Integrated  Risk  Information  System 
data,  this  value  became  33,000  jxg/L. 

•  Biochemical  Oxygen  Demand — 
BOD  is  the  quantity  of  oxygen  required 
for  the  biological  and  chemical 
oxidation  of  waterborne  substances 
imder  ambient  conditions.  The  BOD  test 
is  used  widely  to  estimate  the  oxygen 
requirements  of  discharged  domestic 
and  industrial  wastes.  Specific  chemical 
test  methods  are  not  readily  available 
for  measuring  the  quantity  of  many 
degradable  substances  and  their  reaction 
products.  In  such  cases,  testing  relies  on 
the  collective  parameter.  Five-day  BOD 
(BODO.  The  BOD5  of  a  waste  adversely 
affects  the  dissolved  oxygen  resources  of 
a  body  of  water  by  reducing  the  oxygen 
available  to  fish,  plant  life,  and  other 
aquatic  species.  Water  with  a  high  BOD 
indicates  the  presence  of  decomposing 
organic  matter  and  associated  increased 


bacterial  concentrations  that  degrade  its 
quahty  and  potential  uses.  In  most 
leather  tanning  facilities,  the  storm 
water  nmoff  BOD5  will  result  from 
organic  materials,  such  as  dissolved  or 
pulped  hair  and  other  extraneous  hide 
substances,  and  from  ammonia  which  is 
derived  from  residual  bating  chemicals 
and  from  hydrolytic  deamination  of 
proteinaceous  hair  and  hide  substance. 
Part  2  data  for  BOD  showed  ranges  of  0 
to  92.0  mg/L  for  composite  samples  and 
0.0  to  320  mg/L  for  grab  samples.  As  a 
comparison  NURP  BOD  values,  for 
average  residential  or  commercial  site 
concentrations  were  12  mg/L. 

•  Total  Suspended  Solids — 
Suspended  solids  include  both  organic 
and  inorganic  materials.  The  inorganic 
compounds  include  sand,  silt,  clay,  and 
toxic  metals.  The  organic  fraction 
includes  such  materials  as  grease,  oil, 
animal  and  vegetable  waste  products, 
and  adsorbed  toxic  organic  pollutants. 
Sohds  may  be  inert,  slowly 
biodegradable  materials,  or  rapidly 
decomposable  substances.  While  in 
suspension  they  increase  the  turbidity 
of  the  water,  reduce  light  penetration, 
and  impair  the  photosynthetic  activity 
of  aquatic  plants.  Aside  from  any  toxic 
effect  attributable  to  substances  leached 
out  by  water,  suspended  solids  may  kill 
fish  and  shellfish  by  causing  abrasive 
injuries,  clogging  gills  and  respiratory 
passages,  screening  out  light,  and  by 
promoting  and  maintaining  the 
development  of  noxious  conditions 
through  oxygen  depletion.  Suspended 
solids  also  reduce  the  recreational  value 
of  the  water.  Materials  which  may 
contribute  to  TSS  are  leather  scraps  and 
dust,  and  hair.  Part  2  data  for  TSS  show 
a  wide  range  of  0-670  mg/L  for  the 
composite  samples  and  0-4000  mg/L  for 
grab  samples.  As  a  comparison  NURP 
TSS  values,  for  average  residential  or 
commercial  site  concentrations  were 
239  me/L. 

•  Chemical  Oxygen  Demand— The 
COD  test  measures  those  pollutants 
resistant  to  biological  oxidation  in 
addition  to  the  ones  measured  by  the 
BOD5  test.  COD  is  therefore  a  more 
inclusive  measure  of  oxygen  demand 
than  is  BOD5  and  results  in  higher 
oxygen  demand  values  than  the  BOD5 
test.  The  compounds  which  are  more 
resistant  to  biological  oxidation  are 
becoming  of  greater  concern,  not  only 
because  of  their  slow  but  continuing 
oxygen  demand  on  the  resources  of  the 
receiving  water,  but  also  because  of 
their  potential  health  effects  on  aquatic 
and  human  life.  Concern  about  these 
compounds  has  increased  as  a  result  of 
demonstrations  that  their  long  Ufe  in 
receiving  waters  allows  them  to 
contaminate  downstream  water  intakes. 


Substances  which  could  contribute  to 
high  COD  concentrations  in  storm  water 
discharges  are  extraneous  hide 
substances,  complex  organic  and 
inorganic  process  chemicals,  dyes,  and 
vegetable  tannins.  Part  2  COD  data 
shows  wide  ranges  of  0  to  460  mg/L  for 
the  composite  sjimple  and  0  to  2100  mg/ 
L  for  the  grab  samples.  As  a  comparison 
NURP  COD  values,  for  average 
residential  or  commercial  site 
concentrations  were  94  mg/L. 

•  Nitrate  Plus  Nitrite  Nitrogen — 
Ammonia  in  the  presence  of  dissolved 
oxygen,  is  converted  to  nitrate  (NO3)  by 
nitrifying  bacteria.  EPA  considers 
nitrates  to  be  among  the  objectionable 
components  of  mineralized  waters. 
Excess  nitrates  irritate  the 
gastrointestinal  tract,  causing  diarrhea 
and  diuresis.  Methemoglobinemia,  a 
condition  characterized  by  cyanosis  and 
resulting  in  infant  and  animal  deaths, 
can  be  caused  by  high  nitrate 
concentrations  in  drinking  waters. 
Nitrite  (NO2)  which  is  an  intermediate 
product  between  ammonia  and  nitrate, 
sometimes  occurs  in  quantity  when 
depressed  oxygen  conditions  permit. 
Part  2  data  showed  values  for  nitrate 
plus  nitrite  nitrogen  which  ranged  from 
0.3  to  9.60  mg/L  for  composite  samples 
and  .06  to  11  mg/L  for  the  grab  samples. 
As  a  comparison  NURP  values,  for 
average  residential  or  commercial  site 
concentrations  were  1.37  mg/L. 

•  Total  Kjeldahl  Nitrogen— TKN  is  a 
measure  of  the  ammonia  nitrogen  plus 
organic  nitrogen  in  wastewater.  Organic 
nitrogen  (as  measured  approximately  by 
TKN  minus  ammonia)  is  derived 
primarily  from  dissolved  or  pulped 
p'roteinaceous  hair  removed  from  hides. 
Biological  deamination  and  hydrolysis 
of  this  organic  nitrogen  during 
biological  treatment  yields  another 
significant  source  of  ammonia.  Hence, 
TKN  measures  the  major  nitrogen 
impact  upon  a  receiving  water  and  is  an 
important  measure,  in  addition  to 
ammonia  of  the  potential  environmental 
impact  of  nitrogen  contamed  in  tannery 
storm  water.  Part  2  TKN  data  showed  a 
range  of  0.9  to  38.0  mg/L  for  composite 
samples  and  0.7  to  46.0  mg/L  for  grab 
samples.  As  a  comparison  NURP  TKN 
values,  for  average  residential  or 
commercial  site  concentrations  were  2.3 
mg/L. 

•  pH— The  hydrogen  ion     • 
concentration  in  an  aqueous  solution  is 
represented  by  pH.  The  pH  scale  ranges 
from  zero  to  fourteen.  Values  of  pH  less 
than  seven  represent  acidic  conditions; 
values  greater  than  seven  represent 
basic  conditions.  The  pH  level  is  easily 
measured  and  is  an  indication  of 
potential  environmental  impacts.  Storm 
water  discharges  with  pH  values 
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markedly  different  from  the  pH  values 
of  the  receiving  stream  are  potentially 
detrimental  to  the  environment.  At 
outfalls  and  prior  to  complete  mixing  of 
storm  water  discharges  with  receiving 
waters,  a  zone  of  sudden  pH  change  can 
damage  or  kill  biota  engulfed  in  the 
zone  of  change.  Data  submitted  for  part 
2  of  the  application  indicate  that  pH 
varies  from  4.8  to  9.1  standard  units. 
Some  of  the  samples  were  outside  the 
permitted  range  for  wastewater 
discharges  under  the  effluent  limitation 
guidelines  (pH  6-9).  however,  most 
samples  submitted  to  EPA  were  within 
the  6.0  to  9.0  range. 

•  Oil  and  Grease— Sources  of  oil  and 
grease  from  leather  tanning  facilities 
include  degreasing  processes,  vehicle 
maintenance  and  oils  used  in  leather 
processing  (fatliquoringj.  Oil  and  grease 
emulsions  are  detrimental  to  aquatic 
organisms  and  inhabitants  because 
depositions  of  oil  and  grease  can  impact 
the  aquatic  food  chain  by  inhibiting 
normal  benthic  growths;  destroy  algae 
or  other  plankton;  adhere  to  the  gills  of 
fish;  and  damage  the  plumage  and  coats 
of  aquatic  animals  and  fowls.  Floating 
oil  may  reduce  the  re-aeration  of  the 
water  surface,  and  in  conjunction  with 
emulsified  oil.  may  interfere  with 
photosynthesis.  Part  2  data  indicate  that 
oil  and  grease  varies  in  grab  samples 
from  0.0  to  130.0  mg/L. 

•  Total  Phosphorus— Total 
phosphorus  is  comprised  of  dissolved 
and  suspended  phosphorus.  Phosphorus 
occurs  in  natural  waters  and 
wastewaters  almost  exclusively  as 
phosphates.  Phosphates  are  found  in 
bottom  sediments  and  in  biological 
sludge.  Phosphorus  is  essential  to  the 
growth  of  organisms- and  can  be  the 
nutrient  that  limits  the  primary 
productivity  of  a  body  of  water.  In 
instances  were  phosphate  is  a  growth 
limiting  nutrient,  the  discharge  of  raw 
or  untreated  wastewater,  agricultural 
drainage,  or  certain  industrial  wastes  to 
that  water  may  stimulate  the  growth  of 
photosynthetic  aquatic  organisms  in 
nuisance  quantities.  Values  for 
phosphorus  ranged  from  a  minimum  of 
0  mg/L  to  3.0  mg/L  for  grab  samples  and 
0.030  mg/L  to  18.0  mg/L  for  composite 
samples.  As  a  comparison  NURP 
phosphorus  values,  for  average 
residential  or  commercial  site 
concentrations  were  0.5  mg/L. 

Table  Z-3  lists  the  potential  pollutant 
sources  for  each  of  the  parameters 
discussed. 


Table  2-3.— List  of  Potential 
Pollutant  Sources 


Parameter 


Oil  and 
Grease. 

COD 


Pollutant  sources 


BOO, 


pH  

TSS  

Total  phos- 
phorus. 

Nitrate  ni- 
trite ni- 
trogen. 

Total  Kjel- 
dahl  ni- 
trogen. 

Chromium 


Degreasing  processes,  oils  used 
m  leather  processing 
(fatliquoring). 

Complex  organic  and  inorganic 
process  chemicais,  dyes,  veg- 
etable tannins,  extraneous 
hide  substances. 

Carbonaceous  organic  matenals 
such  as  dissolved  or  pulped 
hair  and  other  extraneous 
hide  substances,  nitrites,  anv 
monia  from  residual  bating 
chemicals  and  from  hydrolytic 
deamination  of  proteinaceous 
hair  and  hide  substances. 

Acidic  or  alkaline  materials. 

Leather  dust,  scraps,  hair. 

Detergents. 

Spent  bating  liquors  and  break- 
down of  organic  proteins  (dis- 
solved hair  and  dermal  mat- 
ter). 

Dissolved  or  puloed  protein- 
aceous hair 

Blue  hides,  leather  scraps  and 
dust,  waste  matenals  such  as 
empty  containers,  sludge. 


4.  Options  for  Controlling  Pollutants 

The  measures  implemented  to  reduce 
pollutants  in  storm  water  associated 
with  leather  tanning  operations  are 
generally  uncomplicated  practices.  The 
following  table  identifies  Best 
Management  Practices  (BMPs) 
associated  with  different  activities  that 
take  place  at  leather  tanning  facilities. 
The  most  effective  BMPs  will  be 
selected  on  the  basis  of  site-specific 
considerations  (e.g.,  facility  size, 
industrial  processes  performed 
geographic  location,  significant 
materials,  volume  and  type  of  discharge 
generated).  Because  of  the  industrial 
processes  involved  in  leather  tanning. 
BMPs  that  concentrate  on  source 
reduction,  recycling  and  containment/ 
diversion  will  be  the  most  helpful  for 
reducing  pollution  in  storm  water 
runoff. 

Source  reduction  BMPs  include  good 
housekeeping,  materials  management 
practices,  preventive  maintenance,  spill 
prevention  and  response  activities  and 
employee  training.  Activities  associated 
with  good  housekeeping  include: 

•  Operation  and  Maintenance—Keep 
floors  clean  and  dry.  regularly  pick  up 


garbage  and  waste  materials,  make  sure 
equipment  is  working  properly, 
routinely  inspect  for  leaks  or  conditions 
that  could  lead  to  discharges  of 
chemicals  or  contact  of  storm  water 
with  raw  materials,  intermediate 
materials,  waste  materials  etc..  reduce 
chemical  spills  resulting  from 
carelessness  and  prepare  program  to 
control  spills  and  carry  out  cleanups. 
Ensure  that  spill  cleanup  procedures  are 
understood  by  employees.  Eliminate 
unnecessary  uses  of  water  such  as 
leaving  hoses  running. 

•  Materials  Storage  and 
Maintenance — Store  containers  away 
from  direct  traffic  routes  to  prevent 
accidental  spills,  stack  containers 
according  to  manufacturers  instructions 
to  avoid  damaging  containers,  store 
containers  on  pallets  to  prevent 
corrosion  of  containers,  assign 
responsibility  of  hazardous  material 
inventories  to  a  limited  number  of 
people  who  are  trained  to  handle 
hazardous  materials. 

•  Material  Inventory  Procedures- 
Identify  all  chemical  substances  present 
in  the  work  place,  label  all  containers, 
clearly  mark  on  the  inventory  hazardous 
materials  that  require  special  handling, 
storage  or  use. 

•  Preventive  Maintenance— Identify 
equipment,  systems  and  facility  areas 
that  should  be  inspected,  schedule 
periodic  inspections  of  the  equipment 
and  systems,  timely  adjustments,  repair, 
or  replacement  of  equipment  and 
systems.  Maintain  complete  records  on 
inspections,  equipment,  and  systems. 
Install  automatic  monitoring  devices  to 
detect  abnormal  discharge  of  gases  and 
hazardous  substances. 

Containment/diversion  BMPs  involve 
segregating  areas  of  concern  by  covering 
or  berming  the  activity  and  controlling 
dust.  Diversion  dikes,  curbs  and  berms 
are  temporary  or  permanent  diversion 
structures  that  prevent  runoff  from 
passing  beyond  a  certain  point,  and 
divert  runoff  away  6t)m  its  intended 
path.  Dikes,  curbs  and  berms  are  afready 
in  use  at  some  leather  tanning  facilities. 

Part  1  group  application  data  indicate 
that  BMPs  have  not  been  widely 
implemented  at  the  representative 
sampling  facilities.  The  most  commonly 
listed  material  management  practice  is 
roofing  and  covers.  Table  Z-4  lists 
BMPs  associated  with  different 
activities  that  take  place  at  leather 
tanning  facilities. 
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Table  Z-4.— List  of  Best  Management  Practices 


ActMty 


Temporary  outdoor  storage  of  fresh  or  brine 
cured  Ndes. 


Beamhouse  operations 


Tanyardt' 

Retan  and  wet  finish 


Dry  Finish  

Receiving  and  shipping 


Liquid  storage  in  above  ground  tanks 


improper  connections  to  storm  sewers 


Waste  management 


Best  management  practices 


Store  hides  indoors  if  possible. 

Cover  the  hides  with  a  roof  or  temporary  covering  (e.g.,  polyethylene,  tarpaulin  etc.). 

Minimize  storm  water  runon  by  enclosing  the  area  or  building  a  berm  around  the  area. 

Inspect  area  regularly  for  proper  implementation  of  good  housekeeping  and  control  measures. 

Store  chemical  dnjms  and  bags  and  empty  lime  and  depilatory  chemical  containers  indoors  If 
possible,  preventive  maintenance. 

Cover  chemical  daims  and  bags,  empty  lime  and  depilatory  cherr.^cal  containers  and  leather 
scraps  with  roof  or  temporary  covering  (e.g.,  tarpaulins,  polyethylene)  and  store  on  elevated 
impermeable  surface. 

Curbing,  containment  dikes  around  chemical  storage,  empty  lime  and  depilatory  chemical  con- 
tainers and  leather  scrap  storage  area. 

Inspect  area  regularly  for  leaking  daims,  broken  bags,  proper  implementation  of  good  house- 
keeping and  control  measures  (broken  cracked  dikes),  material  inventory,  material  storage 
and  operatk>n  ana  maintenance. 

Clean  up  leaks  and  spills  quickly  and  con>pletely,  use  drip  pans  for  leaking  equipment 

Good  Housekeeping--all  paved  areas  should  be  swept  regularly,  elinvnate  unnecessary  flush- 
ing with  water  and  label  cr>emical  drums  arxj  containers. 

Employee  training  on  good  housekeeping,  proper  handling  of  chemicals. 

BMPs  for  lanyards  (empty  chemical  containers  and  hides,  leather  dust,  shavings)  are  the 
same  as  those  listed  above  tor  Beamhouse  Activities. 

Dust  reduction  tnrough  frequent  inspection  of  vacuum,  collector  (bag  &  cydone),  and  filter  sys- 
tems. 

Dust  reduction  through  enctosura  and  covering. 

Preventive  maintenance/Inspection  of  dust  collection  systems. 

Good  Housekeeping-regular  sweeping  of  paved  areas,  eliminate  unnecessary  flushing  with 
water  and  label  chemical  daims  and  containers. 

Employee  training  on  good  housekeeping,  proper  handling  of  chemicals. 

Preventive  maintenance,  inspection  of  spray  booths. 

Employee  b'aining  on  proper  disposal  of  spent  solvents. 

Cover  shipping  and  receiving  area. 

Cover  taicks. 

Vehicle  positioning — locating  trucks  while  transferring  materials  to  prevent  spills  onto  the 
ground  surface. 

Grade  berm  or  curb  area  to  prevent  storm  water  runon  contamination,  divert  rain  gutters  away 
from  loading  area. 

Clean  spills  immediately. 

Inspect  tnjcks  for  leaks. 

Erriployee  training  in  spill  prevention. 

Clearly  tag  valves  to  avoid  human  error. 

Install  overflow  protection  devices  on  tank  systems  to  warn  operator  or  to  automatically  shut 
down  transfer  pumps  when  tanks  reach  full  capacity. 

Secondary  containment  around  tanks. 

Employee  training. 

Inspection  of  tank  foundations,  connections,  coatings,  valves  and  piping  systems. 

Comply  with  existing  spill  prevention,  cleanup  and  countenneasure  plans  (SPCC  plan)  and 
State  and  Federal  laws. 

Integrity  testing  by  qualified  professional. 

Plug  all  floor  drains  connected  to  sanitary  or  storm  sewer. 

Perform  smoke  or  dye  testing  to  detennine  If  interconnections  exist  between  sanitary  water 
system  and  storm  sewer  system. 

Update  facility  schematics  to  accurately  reflect  all  plumbing  connections. 

Install  a  safeguard  against  washwaters  from  processing  areas  entering  the  storm  sewer  unless 
permitted. 

Train  employees  on  proper  disposal  practices  for  all  materials. 

Conduct  waste  reduction  assessment— devetop  guidelines  for  the  elimination  of  waste  genera- 
tion emissons. 

Institute  industrial  waste  source  reduction  and  recycling  BMPs. 

Move  waste  management  activities  indoors  (after  safety  concems  are  addressed)  and  cover 
waste  piles,  dumpsters,  hoppers,  place  on  impem'>eable  elevated  surfaces. 

Prevent  storm  water  njnon  by  curbing,  building  berms. 

Cover  trucks  and  inspect  for  leaking  wastes. 

Inspection  of  waste  management  araas  for  leaking  conteiiners,  spills,  damaged  containers,  un- 
covered waste  piles,  dumpsters,  hoppers. 

Inspection  of  roof  £U'eas  and  outskJe  equipment 

Develop  and  maintain  proper  erosion  control  or  site  stabilization  measures. 

Train  empkjyees  on  proper  disposal  practices  fty  all  materials. 


Sources:  NPDES  Storm  Water  Group  Applk:ations— Part  1 . 

EPA,  Office  of  Water.  September  1 992.  "Storm  Water  Management  for  Industrial  Activities — Developing  Pollution  Prevention  Plans  and  Best 
Management  Practices."  EPA  832-R-92-006. 
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5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

All  facilities  covered  by  this  section 
must  prepare  and  implement  a  storm 
water  pollution  prevention  plan.  The 
establishment  or  a  pollution  prevention 
plan  requirement  reflects  EPA's 
decision  to  allow  operators  of  leather 
tanning  facilities  to  select  BMPs  as  the 
Best  Available  Technology/Best  Control 
Technology  (BAT/BCT)  level  of  control 
for  the  storm  water  discharges  covered 
by  this  section.  The  requirements 
included  in  pollution  prevention  plans 
provide  a  flexible  framework  for  the 
development  and  implementation  of  site 
specific  controls  to  minimize  pollutants 
in  storm  water  discharges.  This 
approach  is  consistent  with  the 
approach  used  in  the  baseUne  general 
permits  finalized  on  September  9, 1992 
(57  FR  41236). 

EPA  believes  that  pollution 
prevention  is  the  most  effective 
approach  for  controlling  contaminated 
storm  water  discharges  from  leather 
tanning  facilities.  Pollution  prevention 
plans  allow  the  operator  of  a  facility  to 
select  BMPs  based  on  site-specific 
considerations  such  as  facility  size, 
climate,  geographic  location,  the 
environmental  setting  of  the  facility, 
and  volume  and  type  of  discharge 
generated.  This  flexibiUty  is  necessary 
because  each  facility  will  be  unique  in 
that  the  source,  type,  and  volume  of 
contaminated  surface  water  discharges 
will  differ  from  site  to  site. 

There  are  two  major  objectives  to  a 
pollution  prevention  plan  (1)  to  identify 
sources  of  pollution  potentially  affecting 
the  quality  of  storm  water  discharges 
associated  with  industrial  activity  from 
a  facility;  and  (2)  to  describe  and  ensure 
implementation  of  practices  to 
minimize  and  control  pollutants  in 
storm  water  discharges  associated  with 
industrial  activity  from  a  fecility. 
Specific  requirements  for  a  pollution 
prevention  plan  for  leather  tanning 
facihties  and  facilities  which  make 
fertilizer  solely  from  leather  scraps  and 
dust  are  described  below. 

a.  Contents  of  the  plan.  Storm  water 
pollution  prevention  plans  are  intended 
to  help  leather  tanners  evaluate  all 
potential  pollution  sources  at  a  site,  and 
assist  in  the  selection  and 
implementation  of  appropriate  measures 
designed  to  prevent,  or  control  the 
discharge  of  pollutants  in  storm  water 
runoff.  EPA  has  developed  guidance 
entitled  "Storm  Water  Management  for 
Industrial  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 


Management  Practices."  EPA.  1992 
(EPA  832-R-92-006),  to  assist 
permittees  in  developing  and 
implementing  pollution  prevention 
measiires. 

(1)  Description  of  potential  pollutant 
sources.  Each  storm  water  pollution 
prevention  plan  must  describe 
activities,  materials,  and  physical 
features  of  the  fadhty  that  may 
contribute  to  storm  water  nmoff  or, 
during  periods  of  dry  weather  result  in 
dry  weather  flows.  This  assessment  of 
storm  water  pollution  will  support 
subsequent  efforts  to  identify  and  set 
priorities  for  necessary  changes  in 
materials,  materials  management 
practices,  or  site  features,  as  well  as  aid 
in  the  selection  of  appropriate  structural 
and  nonstructural  control  techniques. 
Plans  must  describe  the  following 
elements: 

(a)  Drainage — The  plan  must  contain 
a  map  of  the  site  that  shows  the  pattern 
of  storm  water  drainage,  structural 
fieatures  that  control  pollutants  in  storm 
water  runoff  and  process  wastewater 
discharges,  siu^^ace  water  bodies 
(including  wetlands),  places  where 
significant  materials  are  exposed  to 
rainfall  and  runoff,  and  locations  of 
major  spills  and  leaks  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
this  permit.  The  map  also  must  show 
areas  where  the  following  activities  take 
place:  Fueling,  vehicle  and  equipment 
maintenance  and/or  cleaning,  loading 
and  unloading,  material  storage 
(including  tanks  or  other  vessels  used 
for  hquid  or  waste  storage),  material 
processing,  and  waste  disposal,  haul 
roads,  access  roads,  and  rail  spurs.  In 
addition  the  site  map  must  also  identify 
monitoring  locations. 

(b)  Inventory  of  exposed  materials— 
Facility  operatore  are  required  to 
carefully  conduct  an  inspection  of  the 
site  and  related  records  to  identify 
significant  materials  that  are  or  may  be 
exposed  to  storm  water.  The  inventory 
must  addresses  materials  that  within  3 
years  prior  to  the  effective  date  of  the 
permit  have  been  handled,  stored, 
processed,  treated,  or  disposed  of  in  a 
manner  to  allow  exposure  to  storm 
water.  Findings  of  the  inventory  must  be 
documented  in  detail  in  the  pollution 
prevention  plan.  At  a  minimum,  the 
plan  must  describe  the  method  and 
location  of  onsite  storage  or  disposal; 
practices  used  to  minimize  contact  of 
materials  with  rainfall  and  runoff; 
existing  structural  and  nonstructural 
controls  that  reduce  pollutants  in  storm 
water  runoff;  existing  structural  controls 


that  limit  process  wastewater 
discharges;  and  any  treatment  the  runoff 
receives  before  it  is  discharged  to 
surface  waters  or  a  separate  storm  sewer 
system.  The  description  must  be 
updated  whenever  there  is  a  significant 
change  in  the  types  or  amounts  of 
materials,  or  material  management 
practices,  that  may  effect  the  exposure 
of  materials  to  storm  water. 

(c)  Significant  spills  and  leaks— The 
plan  must  include  a  list  of  any 
significant  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
the  permit.  Significant  pills  include,  but 
are  not  hmited  to,  releases  of  oil  or 
hazardous  substances  in  excess  of 
quantities  that  are  reportable  under 
Section  311  of  CWA  (see  40  CFR  110.0 
and  40  CFR  117.21)  or  Section  102  of 
CERCLA  (see  40  CFR  302.4).  Significant 
spill  may  also  include  releases  of  oil  or 
hazardous  substances  that  are  not  in 
excess  of  reporting  requirements  and 
release  of  materials  that  are  not 
classified  as  oil  or  a  hazardous 
substance.  The  list  shall  be  updated  as 
appropriate  during  the  term  of  the 
permit. 

(d)  Sampling  data— Any  existing  data 
on  the  quality  or  quantity  of  storm  water 
discharges  from  the  facility  must 
described  in  the  plan.  The  description 
should  include  a  discxission  of  the 
methods  used  to  collect  and  analyze  the 
data.  Sample  collection  points  should 
be  identified  in  the  plan  and  shovra  on 
the  site  map. 

(e)  Risk  identification  and  summary 
of  potential  pollutant  sources— The 
description  of  potential  pollution 
sources  culminates  in  a  narrative 
assessment  of  the  risk  potential  that 
80iut»s  of  pollution  pose  to  storm  water 
quality.  This  assessment  should  clearly 
point  to  activities,  materials,  and 
physical  features  of  the  faciUty  that  have 
a  reasonable  potential  to  contribute 
significant  amounts  of  pollutants  to 
storm  water.  Any  such  activities, 
materials,  or  features  must  be  addressed 
by  the  measures  and  controls 
subsequently  described  in  the  plan.  In 
conducting  the  assessment,  the  operator 
of  the  facility  must  consider  the 
following  activities:  loading  and 
unloading  operations;  outdoor  storage 
activities;  outdoor  processing  activities; 
significant  dust  or  particulate  generating 
processes;  and  onsite  waste  disposal 
practices.  The  assessment  must  list  any 
significant  pollution  sources  at  the  site 
and  identify  the  pollutant  parameter  or 
parametere  (i.e.,  total  suspended  sohds. 
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biochemical  oxygen  demand,  etc.) 
associated  with  each  source. 

(2)  Measures  and  controls.  Under  the 
description  of  measures  and  controls  in 
the  storm  water  pollution  prevention 
plan  requirements,  this  section  proposes 
that  all  areas  that  may  contribute 
pollutants  to  storm  water  discharges 
shall  be  maintained  in  a  clean,  orderly 
manner.  This  section  also  proposes  that 
the  following  areas  must  be  specifically 
addressed: 

(aj  Storage  areas  for  raw, 
semiprocessed,  or  finished  tannery  by- 
prorfucfs— Pallets  and/or  bales  of  raw. 
semiprocessed.  or  finished  tannery  by- 
products (e.g.,  splits,  trimmings, 
shavings,  etc.)  that  are  stored  where 
there  is  potential  storm  water  contact, 
must  be  stored  indoors  or  protected  by 
polyethylene  wrapping,  tarpaulins, 
roofed  storage  area  or  other  suitable 
means.  Materials  should  be  placed  on 
an  impermeable  surface,  the  area  should 
be  enclosed  or  bermed  or  other 
equivalent  measures  should  be 
employed  to  prevent  runon  or  runoff  of 
storm  water. 

(bj  Material  storage  areas — ^Label 
storage  units  of  all  materials  (e.g., 
specific  chemicals,  hazardous  materials, 
spent  solvents,  waste  materials). 
Maintain  such  containers  and  imits  in 
good  condition.  Describe  measures  that 
prevent  or  minimize  contact  with  storm 
water.  The  facility  must  consider  indoor 
storage  and/or  installation  of  berming 
and  diking  around  the  area  to  prevent 
runon  or  runoff  of  storm  water. 

(c)  Buffing/shaving  areas— The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  with  leather  dust  from 
buffing/shaving  areas.  The  facility  may 
consider  dust  collection  enclosures, 
preventive  inspection/maintenance 
programs  or  other  appropriate 
preventive  measures. 

(d)  Receiving,  loading,  and  storage 
areas — The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  receiving,  unloading,  and  storage 
areas.  Exposed  receiving,  unloading  and 
storage  areas  for  hides  and  chemical 
supplies  should  be  protected  by  a 
suitable  cover,  diversion  of  drainage  to 
the  process  sewer,  directing  rain  gutters 
away  from  loading/receiving  areas, 
grade  berming  or  curbing  area  to  prevent 
nmon  of  storm  water  or  other 
appropriate  preventive  measures. 

le)  Outdoor  storage  of  contaminated 
equipment — ^The  plan  must  describe 
measures  that  minimize  contact  of  storm 
water  with  contaminated  equipment. 
Equipment  should  be  protected  by 
suitable  cover,  diversion  of  drainage  to 
the  process  sewer,  thorough  cleaning 


prior  to  storage  or  other  appropriate 
preventive  measures. 

(f)  Waste  management— The  plan 
must  describe  meastires  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  waste  storage  areas. 
The  facility  may  consider  inspection/ 
maintenance  programs  for  leeJcing 
containers  or  spills,  covering  dumpsters. 
moving  waste  management  activities 
indoors,  covering  waste  piles  with 
temporary  covering  material  such  as 
tarpauUn  or  polye&ylene,  and 
minimizing  storm  water  runon  by 
enclosing  the  area  or  building  berms 
around  the  area. 

(g)  Vehicle  maintenance  and  fueling — 
Permittees  must  follow  all  applicable 
requirements  described  in  Part  XI.P.  for 
controlling  storm  water  discharges  from 
vehicle  maintenance  and  refueling 
areas. 

(h)  Improper  connections  to  storm 
sewers — The  plan  must  describe 
measures  which  prevent  and  prohibit 
washwaters  from  processing  areas  from 
entering  storm  sewers.  The  facility  must 
install  safeguards  against  wash  waters 
entering  storm  sewers  and  train 
employees  on  proper  disposal  practices 
for  disposal  of  all  process  waste 
materials. 

These  areas  are  sources  of  pollutants 
in  storm  water  from  leather  tanning 
facilities.  EPA  believes  that  the 
incorporation  of  BMPs  such  as  those 
suggested,  in  conjunction  writh  the 
pollution  prevention  plan,  will 
substantially  reduce  the  potential  of 
storm  water  contamination  from  these 
areas.  Based  upon  the  information 
provided  in  part  1  of  the  group 
application  process,  some  of  me 
suggested  management  processes  are 
being  used  at  leather  tanning  facilities. 
In  addition,  EPA  beheves  that  these 
requirements  continue  to  provide  the 
necessary  flexibility  to  address  the 
variable  risk  for  pollutants  in  storm 
water  discharges  associated  with 
different  facilities.  Further,  many 
facilities  will  find  that  management 
measures  that  they  have  already 
incorporated  into  the  facilities 
operation,  such  as  the  use  of  covers  and 
roofing,  containers,  and  berms  and  dikes 
will  meet  the  requirements  of  this 
section. 

•  Preventive  Maintenance — Under 
the  preventive  maintenance 
requirements  of  the  pollution 
prevention  plan,  permittees  are  required 
to  develop  a  preventive  maintenance 
program  that  includes  regular 
inspections  and  maintenance  of  storm 
water  BMPs.  The  maintenance  program 
requires  periodic  removal  of  debris  &T)m 
discharge  diversions.  Permittees  using 
ponds  to  control  their  effluent  limitation 


frequently  use  impoundments  or 
sedimentation  ponds  as  their  BAT/BCT. 

Maintenance  schedules  and 
maintenance  measures  for  these  ponds 
must  be  provided  in  the  pollution 
prevention  plan. 

The  purpose  of  the  inspections  is  to 
check  on  the  accuracy  of  the  description 
of  potential  pollution  sources  contained 
in  the  plan,  determine  the  effectiveness 
of  the  plan  and  implementation  of  the 
storm  water  pollution  prevention  plan. 
The  inspections  allow  facility  personnel 
to  monitor  the  success  or  failure  of 
elements  of  the  plan  on  a  regular  basis. 
The  use  of  an  inspection  checklist  is 
recommended.  The  checklist  will 
ensure  that  all  required  areas  are 
inspected,  as  well  as  help  to  meet  the 
record  keeping  requirements.  Based  on 
the  results  of  each  inspection,  the 
description  of  potential  pollution 
sources,  and  measures  and  controls,  the 
plan  must  be  revised  as  appropriate 
within  2  weeks  after  each  inspection. 
Changes  in  the  measures  and  controls 
must  be  implemented  on  the  site  in  a 
timely  maimer,  and  never  more  than  12 
weeks  after  completion  of  the 
inspection. 

•  Inspections — ^Under  the  inspection 
requirements  of  the  storm  water 
pollution  prevention  plan  elements, 
qualified  facility  personnel  shall  be 
identified  to  inspect  designated  areas  of 
the  facility,  at  a  minimum  of  every  3 
months.  The  individual  or  individuals 
who  will  conduct  the  inspectionis  must 
be  identified  in  the  plan  and  should  be 
members  of  the  pollution  prevention 
team.  The  following  areas  shall  be 
included  in  all  inspections:  storage 
areas  for  equipment  and  vehicles 
awaiting  maintenance,  facility  yard  area 
where  outdoor  storage  occurs,  receiving 
and  imloading  areas  and  waste 
management  areas.  A  set  of  tracking  or 
follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained  and  the  pollution 
prevention  plan  modified  where 
necessary. 

In  addition,  qualified  personnel  must 
conduct  quarterly  visud  inspections  of 
all  BMPs.  The  inspections  shall  include 
an  assessment  of  the  effectiveness  and 
need  for  maintenance  of  storm  water 
roofing  and  covers,  dikes  and  curbs, 
discharge  diversions,  sediment  control 
and  collection  systems  and  all  other 
BMPs. 

Quarterly  visual  inspections  must  be 
made  at  least  once  in  each  of  the 
following  designated  periods  during 
dayhght  hours.  December-February 
(storm  water  runoff  or  snow  melt), 
March-May  (storm  water  nmoff),  June- 
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August  (storm  water  runoff),  and 
September-November  (snow  melt 
runoff).  Records  shall  be  maintained  as 
part  of  the  pollution  prevention  plan. 

•  Employee  Training — Under  the 
employee  training  component  of  the 
storm  water  pollution  prevention  plan 
requirements,  the  permittee  is  required 
to  identify  annual  (once  per  year)  dates 
for  training.  Employee  training  must,  at 
a  minimum,  address  the  following  areas 
when  applicable  to  a  facihty:  General 
good  housekeeping  practices,  spill 
prevention  and  control,  waste 
management,  inspections,  preventive 
maintenance,  detection  of  non-storm 
water  discharges  and  other  areas. 

•  Record  Keeping  and  Internal 
Reporting— Permittees  must  desaibe 
procedures  for  developing  and  retaining 
records  on  the  status  and  effectiveness 
of  plan  implementation.  TTie  plan  must 
address  spills,  monitoring,  and  BMP 
inspection  and  maintenance  activities. 
Ineffective  BMPs  must  be  reported  and 
the  date  of  their  corrective  action 
recorded.  Employees  must  report 
incidents  of  leaking  fluids  to  facility 
management  and  these  reports  must  be 
incorporated  into  the  plan. 

•  Storm  Water  Management— The 
permittee  must  evaluate  the 
appropriateness  of  each  storm  water    ' 
BMP  that  diverts,  infiltrates,  reuses,  or 
otherwise  reduces  the  discharge  of 
contaminated  storm  water.  In  addition, 
the  permittee  must  describe  the  storm 
water  pollutant  source  or  activity  (i.e., 
loading  and  unloading  operations,  raw 
material  storage  piles,  waste  piles,  etc.) 
to  be  controlled  by  each  storm  water 
management  practice. 

(3)  Comprehensive  site  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to:  (1)  Confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan;  (2) 
determine  the  effectiveness  of  Uie  plan; 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  this  section. 
Comprehensive  site  compliance 
evaluations  should  be  conducted  twice 
a  year  for  leather  tanning  facilities. 
These  inspections  are  intended  to  be 
more  in  depth  than  the  quarterly  visual 
inspections.  The  individual  or 
individuals  who  will  conduct  the 
inspections  must  be  identified  in  the 
plan  and  should  be  members  of  the 
pollution  prevention  team.  Inspection 
reports  must  be  retained  for  at  least  3 
years  after  the  date  that  the  permit 
expires.  Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 


appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

6.  Numeric  Effluent  Limitations 

There  are  no  numeric  effluent 
limitations  for  storm  water  discharges 
from  leather  tanning  facilities  beyond 
those  described  in  Part  VI.E.  of  the  fact 
sheet. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  beheves  that  leather 
tanning  and  finishing  facilities  may 
reduce  the  level  of  pollutants  in  storm 
water  runoff  frotn  their  sites  through  the 
development  and  proper 
implementation  of  the  storm  water 
pollution  prevention  plan  requirements 
discussed  in  today's  proposed  permit.  In 
order  to  provide  a  tool  for  evaluating  the 
effectiveness  of  the  pollution  prevention 
plan  and  to  characterize  the  discharge 
for  potential  environmental  impacts,  the 
proposed  permit  requires  leather 
tanning  and  finishing  facilities  to  collect 
and  analyze  samples  of  their  storm 
water  discharges  for  the  pollutants 
listed  in  Table  Z-5.  The  pollutants 
listed  in  Table  2^5  were  found  to  be 
above  levels  of  concern  for  a  significant 
portion  of  leather  tanning  and  finishing 
faciUties  that  submitted  quantitative 
data  in  the  group  application  process,  or 
are  believed  to  be  present  based  upon 
the  description  of  industrial  activities 
and  significant  materials  exposed. 
Because  these  pollutants  have  been 
reported  at  levels  of  concern  bom 
leather  tanning  and  finishing  facilities. 
EPA  is  requiring  monitoring  after  the 
pollution  prevention  plan  has  been 
implemented  to  assess  the  effectiveness 
of  the  pollution  prevention  plan  and  to 
help  ensure  that  a  reduction  of 
pollutants  is  realized. 

At  a  minimum,  storm  water 
discharges  from  leather  tanning  and 
finishing  facilities  must  be  monitored 
quarterly  during  the  second  year  of 
permit  coverage.  At  the  end  of  the 
second  year  of  permit  coverage,  a 
facility  must  calculate  the  average 
concentration  for  each  parameter  listed 
in  Table  Z-5.  If  the  permittee  collects 
more  than  four  samples  in  this  period, 
then  they  must  calculate  an  average 
concentration  for  each  pollutant  of 
concern  for  all  samples  analyzed. 


Table  Z-5.— Industry  Monitoring 
Requirements 


Pollutants  of  concern 


Oxygen  Demand 


Btochemical 

(BOD,) 
Total  Kjeldahl  Nitrogen  (TKN)  . 

Nitrate  and  Nitrite  Nitrogen  

Total  Recoverable  Aluminum  .., 
Total  Recoverabte  Manganese 


Cut-off  con- 
centration 
(mg/L) 


9.0 

1.5 

0.68 

0.75 

0.05 


If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  Z-5,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  listed  in  Table  Z-5.  then 
the  permittee  is  required  to  conduct 
quarterly  monitoring  for  that  parameter 
during  the  fourth  year  of  permit 
coverage.  Monitoring  is  not  required 
during  the  first,  third,  and  fifth  year  of 
the  permit.  The  exclusion  from 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit.  Table  Z- 
6  provides  a  schedule  of  monitoring 
requirements. 

Table  Z-6.— Schedule  of  Monitoring 


2nd  Year  of 
Pemiit  Cov- 
erage. 


•  Conduct  quarterly  monitor- 
irtg. 

•  Calculate  the  average 
concentration  for  all  pa- 
rameters analyzed  during 
this  period. 

•  If  average  concentration  is 
greater  than  the  value  list- 
ed In  Jab\e  Z-5,  then 
quarterly  sampling  is  re- 
quired during  the  fourth 
year  of  the  permit. 

•  If  average  concentration  is 
less  than  or  equal  to  the 
value  listed  in  Table  Z-5. 
then  no  further  sampling  Is 
required  for  that  param- 
eter. 
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Table  Z-6.— Schedule  of  MONiroftiNO— 
Continued 


4th  Year  of 
Pennlt  Cov- 
erage. 


Conduct  quarterly  monitor- 
ing for  any  parameter 
wtiere  the  average  con- 
centration in  year  2  of  ttie 
penmit  is  greater  than  the 
value  listed  in  Table  Z-5. 
If  industrial  activities  or  the 
pollution  prevention  plan 
have  been  altered  such 
that  storm  water  dis- 
charges may  be  adversely 
affected,  quarterly  monitor- 
ing is  required  for  al  pa- 
rameters of  concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

The  monitoring  cut  off  concentrations 
listed  in  Table  Z-5  are  not  numerical 
effluent  limitations.  These  values 
represent  a  level  of  pollutant  discharge 
which  facilities  may  achieve  through 
the  implementation  of  pollution 
prevention  plans.  At  least  half  of  the 
facilities  which  submitted  Part  2  data, 
reported  concentrations  less  than  or 
equal  to  the  values  listed  in  Table  Z-5. 
Facilities  that  achieve  average  discharge 
concentrations  which  are  less  than  or 
equal  to  the  values  in  Table  Z-5  are  not 
relieved  from  the  pollution  prevention 
plan  requirements  or  any  other 
reouirements  of  the  permit. 

o.  Alternative  certification. 
Throughout  today's  permit.  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  radlities  that  do,  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  p^ialty  of  law, 
signed  in  accordance  with  Part  VU.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 


materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  and  deicing 
activities,  that  are  located  in  areas  of  the 
facility  that  are  within  the  drainage  area 
of  the  outfall  are  not  presently  exposed 
to  storm  water  and  will  not  be  exposed 
to  storm  water  for  the  certification 
period.  Such  certification  must  be 
retained  in  the  storm  water  pollution 
prevention  plan  and  submitted  to  EPA 
in  accordance  with  Part  VI.D  of  this 
permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facilities 
conducting  monitoring  beyond  the 
minimimi  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  anafysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 


discharge  substantially  identical 
effluents,  the  permittee  may  test  the , 
effluent  of  one  of  such  outfells  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  exaniination  of 
storm  water  quality.  Monthly  visual 
inspections  of  a  storm  water  discharge 
from  each  outfall  are  required  for  leather 
tanning  and  finishing  facilities.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conaucted  in  a  well-Ut  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  Ufe  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  The 
examination  date  and  time,  examination 
personnel,  visual  quality  of  the  storm 
water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds. 
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hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 


inspection  will  also  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staff's 
understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 


Table  Z-7 


the  management  practices  that  are 
included  in  the  plan. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  hsted  in 
Part  XI.Z.7  of  today's  proposed  permit. 

a.  Leather  tanning  facilities  not 
reporting  under  section  313  of  SARA 
title  m.  U)  During  the  period  beginning 
on  the  effective  date  and  lasting  throu^ 
the  expiration  date  of  this  permit, 
permittees  would  be  required  to  monitor 
those  storm  water  discharges  identified 
in  Table  Z-7  below  at  least  aimually. 


Parameter 


grab. 


BODS  

COD  '. 

Total  KjeWaN  Nitrogen  .SSZ^"""!ZZZ'ZZ 

Oil  arxl  Grease 

pH izzzzzi 

Total  Ptx)8phofU8 

Total  Suspended  Solids !!"".""""!ZZZ.'"!!!.""Z"!""!!!!!!!! 

Chromium,  Total  ""!!!!!""."""""!Z!""!!!!"""." 

In  addition  to  the  parameters  listed  above,  ttia  pemiittee  shall  provide'm'e  date  ar^"duration"(^^^^^  evenWsI  sampled-  rainfall 

measurements  or  estimates  (In  inches)  of  the  storm  event  which  generated  the  sampled  runoff;  the  duration  between  the  storm  event  sam- 
pled and  the  end  of  the  previous  measurable  (greater  than  0.1  inch  rainfall)  storm  event;  and  an  estimate  of  the  total  volume  (in  gallons)  of 
the  discharge  sampled.  "    ^  "'  ^' 


Unit 


mg/L 

mg/L 

mg/L 

mg/L 

s.u.  .. 

mgA. 

mg/L 

mg/L 


Frequency! 


annually  ... 

do 

do 

do 

do 

do 

do 

do 


Sanr)ple 
Type" 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


'  Samples  shall  be  taken  annually  over  the  term  of  the  permit. 

"The  grab  sample  shall  be  collected  in  the  first  30  minutes  of  the  discharge  or  as  soon  thereafter  as  practical,  but  not  to  exceed  60  minutes. 


b.  Leather  tanning  facilities  reporting 
under  section  313  of  SARA  title  III.  (7) 
Facilities  reporting  under  Section  313 
would  monitor  their  storm  water 
discharges  according  to  the 
requirements  listed  at  Part  VI. 

c.  Quarterly  visual  examination  of 
storm  water  quality.  (1)  Facilities  shall 
perform  and  document  a  visual 
examination  of  storm  water  quality  of 
all  storm  water  discharges  associated 
with  industrial  activity  including  but 
not  limited  to  loading  and  unloading 
areas,  chemical  storage  areas,  vehicle 
and  equipment  maintenance  activities, 
equipment  cleaning  operations,  refuse 
areas  and  waste  management  areas.  If 
the  storm  water  bom  such  operations 
flows  such  that  there  are  numerous 
small  points  of  discharge,  one  visual 
examination  of  one  representative 
discharge  may  be  conducted  as  a 
representation  of  the  adjacent  flows. 
The  examination  must  be  made  at  least 
once  in  each  designated  period 
[described  in  Part  (2)  (below)]  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

[2)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  inspecting  storm  water 


quality  associated  with  storm  water 
runoff  and  snow  melt:  December  to 
February  (storm  water  runoff  or  snow 
melt);  March  to  May  (storm  water 
runoff);  June  to  August  (storm  water 
runoff);  and  September  to  November 
(storm  water  runoff  or  snow  melt). 

(3)  Visual  examinations  shall  be 
conducted  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  The 
examinations  shall  include  any 
observations  of  color,  odor,  turbidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  storm  water 
pollution.  No  analytical  tests  are 
required  to  be  performed  on  these 
samples.  Examinations  shall  be 
conducted  so  as  to  provide  a  reasonable 
representation  of  the  nature  of  a  typical 
storm  water  discharge  at  that  site  miring 
that  time  of  year. 

(4)  Information  must  be  maintained 
on  site  and  include:  the  examination 
date  and  time,  examination  personnel, 
visual  quality  of  the  storm  water 
discharge,  and  probable  sources  of  any 
observed  storm  water  contamination. 

(5)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 


climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

d.  Reporting:  When  to  submit.  (1) 
Permittees  with  facilities  identified  in 
Part  Xl.Z.a.a.  [Leather  Tanning  Facilities 
Not  Reporting  Under  Section  313  of 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  Title  HI] 
are  not  required  to  submit  monitoring 
results,  unless  required  in  writing  by  the 
Director. 

(2)  Permittees  with  facilities 
identified  in  Part  XI.Z.  (Leather  Tanning 
Facilities  Reporting  Under  Section  313 
of  SARA  Title  HI)  must  conduct 
monitoring  and  submit  the  results 
according  to  the  requirements  listed  at 
Part  VI. 

9.  Retention  of  Records 

a.  The  permittee  shall  retain  records 
of  all  inspections  and  monitoring 
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information,  including  certification 
reports,  noncompliance  reports, 
calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports,  and  supporting 
data,  requested  by  the  permitting 
authority  for  at  least  3  years  after  the 
date  that  the  permit  expires. 

AA.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Fabricated  Metal  Products  Industry 

1.  Discharges  Covered  Under  This 
Section 

On  November  16, 1990  [55  Federal 
Register  (FR)  47990],  the  U.S. 
Environmental  Protection  Agency  (EPA) 
promulgated  the  regulatory  definition  of 
"storm  water  discharges  associated  with 
industrial  activity."  This  section  of 
today's  proposed  permit  covers  storm 
water  discharges  associated  with 
industrial  activities  from  metal 
fabrication  processes  and  operations. 
Fabricated  metal  and  processing 
facilities  eligible  for  coverage  under  this 
section  include  the  following  tj^es  of 
operations: 

•  Fabricated  Metal  Products,  Except 
Machinery  and  Transportation 
Equipment,  Standard  Industrial 
Classification  (SIC)  code  34  (3429,  3441, 
3442,  3443,  3444,  3451,  3452,  3462, 
3465,  3471,  3479,  3494,  3496.  3499) 

•  Ieweh7,  Silverware,  and  Plated 
Ware,  SIC  code  391. 

This  section  covers  establishments 
engaged  in  fabricating  ferrous  and 
nonferrous  metal  products,  such  as 
metal  cans,  tinware,  general  hardware, 
automotive  parts,  tanks,  road  mesh, 
structural  metal  products,  nonelectrical 
equipment,  and  a  variety  of  metal  and 
wire  products  from  purchased  iron  or 
steel  rods,  bars,  or  wire  materials.  This 
section  does  not  cover  discharges  from 
establishments  engaged  in 
manufacturing  and  rolling  of  ferrous 
and  nonferrous  metals,  forgings  or 
stampings,  electrolytic  or  other 
processes  for  refining  copper  from  ore. 
These  establishments  are  addressed  in  a 
separate  section  of  today's  proposed 
permit.  Therefore,  if  a  given  storm  water 
discharge  is  addressed  by  more  than  one 
set  of  industry  specific  conditions,  the 
requirements  for  the  applicable  classes 
of  activities  apply. 

Storm  water  discharges  covered  by 
this  section  include  all  discharges 
where  precipitation  and  storm  water 
runoff  come  into  contact  with  industrial 


activity  including  such  things  as:  raw 
materials,  waste  products,  by-products, 
overburden,  stored  materials,  and  fuels. 
This  includes  storm  water  discharges 
from  haul  roads,  access  roads,  industrial 
plant  yards,  and  rail  lines  used  or 
traveled  by  carriers  of  raw  materials, 
manufactured  product,  waste  materials, 
or  by-products  created  by  the  facility. 

Impacts  caused  by  storm  water 
discharges  from  febricating  operations 
will  vary  from  one  facility  to  the  next. 
Several  factors  influence  to  what  extent 
significant  materials  from  fabricators 
will  affect  water  quaUty.  Specifically, 
the  use  of  indoor  operations  as  opposed 
to  outdoor  storage  facilities;  discharges 
to  Publicly  Owned  Treatment  Works 
(POTWs);  recycling  programs;  product 
choice  in  the  various  operations;  and 
the  number  of  operations  that  take  place 
at  a  given  facility  based  on  customer 
needs;  and  use  of  storm  water  controls. 

When  an  industrial  faciUty,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
TTie  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  TTie  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  poUution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  compljdag 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

This  section  does  not  cover  any 
discharge  subject  to  process  wastewater 
effluent  limitation  guidelines,  including 
storm  water  that  combines  with  process 
wastewater. 

2.  Industrial  Profile 

These  facilities  are  engaged  in  the 
manufacturing  of  a  variety  of  products 


that  are  constructed  primarily  by  using 
metals.  The  operations  performed 
usually  begin  with  materials  in  the  form 
of  raw  rods,  bars,  sheet,  castings, 
forgings,  and  other  related  materials  and 
can  progress  to  the  most  sophisticated 
surface  finishing  operations.  There  are 
typically  several  operations  that  take 
place  at  a  fabrication  fedlity:  machining 
operations,  grinding,  cleaning  and 
stripping,  surface  treatment  and  plating, 
painting,  and  assembly.  The  machining 
operation  involves  turning,  drilling, 
milling,  reaming  threading,  broaching, 
grinding,  polishing,  cutting  and 
shaping,  and  planing.  Grinding  is  the 
process  using  abrasive  grains  such  as 
aluminum  oxide,  silicon  carbide,  and 
diamond  to  remove  stock  from  a 
workpiece.  Cleaning  and  stripping  is  a 
preparatory  process  involving  solvents 
for  the  removal  of  oil,  grease  and  dirt. 
Both  alkaline  and  acid  cleaning  are 
employed.  Surfoce  treatment  and 
plating  is  a  major  component  that 
involves  batching  operations  to  increase 
corrosion  or  abrasion  resistance.  This  is 
generally  in  the  form  of  galvanizing. 
Painting  is  generally  practiced  at  most 
facilities  to  provide  decoration  and 
protection  to  the  product  or  item. 
Assembly  is  the  fitting  together  of 
previously  manufactured  parts  into  a 
complete  unit  or  structvire. 

Industrial  activities  and  storm  water 
management  practices  are  typically 
similar  in  the  fabricating  industry, 
varying  mostly  in  the  type  of  chemicals 
used  in  the  processes  and  the  final 
product.  Examples  of  products  being 
fabricated  in  this  industry  include: 
aircraft  engines,  screws,  nuts,  bolts, 
automotive  parts  (drive  shafts,  struts, 
gears,  rods),  tanks,  hand  tools,  doors, 
and  bridge  grates. 

Many  of  the  operations  in  this 
industry  take  place  indoors.  The  major 
activities  evaluated  for  purposes  of 
storm  water  contamination  and  control 
measures  include:  waste  storage,  outside 
product  storage,  use  of  pickling  adds, 
storage  of  cutoff  scrap  metal,  aluminum 
scraps,  hazardous  materials,  galvanized 
steel  components,  solvent  storage,  waste 
paper  storage,  machinery  storage,  and 
maintenance  of  existing  Best 
Management  Practices  (BMPs).  The 
table  below  lists  the  most  likely  wastes 
to  be  generated  at  a  steel  fabricating 
fadlity. 
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Table  aa-i.— Wastes  Generated  From  Fabricated  Metals  Industries 


Typeof  mrasta 


Used  metal  wortdng  fluid  w\th  fine  metal 

dust 
Spent  solvents 


CutSngs.  scrape,  turnings,  fines 
Paint  spent  stripping  solutior^s  . 


AdMty 


Tool  wofKpiece  inteffaca/shaving.  chip- 
ping. 

Parts/tods  cleaning,  sand  blasting, 
metal  surface  cleaning,  removal  of  ap- 
plied chemicals. 

Making  staicturai  components 

Painting  operations 


Source 


Metal  tvoridng  iuid 

Solvent  cleaners,  abrasive  cleaners,  alkaline  cleaners, 
add  dearters.  rinse  waters. 

Raw  nr)etals. 

Paints,  solvents,  and  painting  equipment 


3.  Storm  Water  Sampling  Results 

Table  AA-2  summarizes  the  storm  water  monitoring  results  for  the  pollutants  required  by  Part  A  of  form  2F  that 
were  reported  by  facilities  in  this  sector.  Table  AA-2  provides  composite  sample  data  and  grab  sample  results. 
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EPA  also  reviewed  the  monitoring 
results  for  nonconventional  and  priority 
toxic  pollutants  required  by  Parts  B  and 
C  of  Form  2F.  Table  AA-3  summarizes 
the  results  for  parameters  where  some  of 
the  reported  values  exceeded  Effluent 


Guideline  Limitations  or  "Gold  Book" 
values  and  may  be  the  result  of 
industrial  activities  performed  by  the 
metal  fabricating  industry.  The  toxics 
information  is  limited  by  the  few 
samples  received  for  this  sector. 


Therefore,  it  is  difficult  to  conclude  that 
these  toxic  pollutants  are  or  are  not 
pollutants  of  concern  in  the  storm  water 
discharges  from  {adlitles  in  this  sector. 
Additional  monitoring  is  warranted  to 
further  characterize  these  pollutants. 


Table  AA-3.— Results  of  Priorjty  Toxic  Pollutants 


Pollutant 


Zinc  . 
Iron  .. 
Lead 


<  Gold  book  value  for  acuta  fresh  water. 


Unit 


mg/L 
mg/L 
mg/L 


Range- 
grab  sam- 
ples 


.021-157. 
0.06-25.1 
0.04-0.16 


Range— 

com(x>sita 

samples 


0.12-22.8 

0.06-26.0 
0.018-0.22 


Effluent 
guideline 
limitB/CFR 


1.0(440) 

7.0  (434) 

.6(440) 


a.  Summary  of  pollutants  of  concern. 
More  than  50  percent  of  the  facilities  in 
the  sector  reported  concentrations  for 
TSS  to  be  above  76  milligrams  per  liter 
(mg/L),  which  is  above  the  effluent 
limitation  guideline  for  coal  pile  nmoff 
of  50  mg/L.  The  minimum  grab  TSS 
concentration  was  0  mg/L  and  the  mean 
grab  concentration  was  187  mg/L.  In 
comparison  to  other  industry  sectors  in 
today's  proposed  permit,  these  levels 
warrant  concern.  About  80  percent  of 
the  facilities  in  this  sector  indicated  that 
most  of  the  facilities  are  devoid  of 
vegetation  and  ground  surfaces  were 
barren.  EPA  believes  that  this  condition 
and  the  use  of  heavy  equipment  causing 
erosion  and  conveyances  for  storm 
water  runoff,  along  with  any  pollutants 
collected  In  the  soil  can  contribute  to 
the  high  levels  of  Total  Suspended 
Solids  reported  in  the  analytical  data.  In 
addition,  concentrations  of  aluminum, 
zinc,  iron,  copper,  and  manganese 
varied  widely,  but  in  some  cases, 
exceeded  "CJold  Book"  values. 

4.  Options  for  Controlling  Pollutants 

The  measures  to  control  pollutants  at 
metal  fabricating  operations  should 
focus  primarily  on  the  storage  of  waste 
and  raw  materials;  chemical  storage 
areas;  and  equipment  storage  and 


service  areas.  Since  most  of  the 
operations  occur  indoors,  procedures 
are  necessary  in  the  handling  and 
transporting  of  materials  to  minimize 
exposure  of  pollutants  to  storm  water 
runoff.  Of  primary  importance  is  the 
control  of  activities  and  use  of 
chemicals  that  have  been  identified  as 
potential  sources  of  pollutants.  The 
most  effective  discharge  controls  for 
these  facilities  are  BKff  s  targeted  toward 
source  control.  This  includes  utilizing 
inside  storage  as  much  as  possible;  and 
implementing  programs  for  recycling 
scrap  materials.  Many  of  these  practices 
require  the  use  of  covers,  indoor  storage, 
and  indoor  operations.  Some  structural 
measures  would  provide  an  additional 
control  to  reduce  the  potential  for 
exposure  at  these  facilities.  These 
include  source  reduction  diversion 
dikes,  grass  swales,  vegetative  covers, 
and  sedimentation  ponds.  Preventive 
controls  are  typically  low  in  cost  and 
relatively  easy  to  implement,  as  the 
majority  of  the  facilities  in  this  industry 
already  employ  these  practices.  In 
addition,  directing  flows  to  privately 
owned  treatment  works  or  retention 
ponds  will  be  the  most  effective 
measure.  The  industry  also  must  give 
consideration  to  the  non-storm  water 
discharges  associated  with  improper 


disposal  of  materials  from  the  indoor 
processes  due  to  the  extensive  use  of 
chemicals  in  the  preparation  and 
finishing  phases  of  metal  preparation 
and  fabrication.  The  industry  also 
involves  grinding,  welding,  and  sanding 
operations  that  will  require  special 
consideration  to  control  potential 
pollutants  that  could  accumulate  and  be 
subject  to  storm  water  runoff.  Most  of 
the  measures  commonly  implemented 
to  reduce  pollutants  in  storm  water 
associated  with  the  fabricated  metals 
industry  are  generally  uncomplicated 
practices.  Some  of  the  practices  may  be 
predicated  on  the  size  of  the  operation, 
the  tj'pes  of  processes  that  are  exercised 
from  a  full-scale  plant  operation  to  a 
more  specialized  company  that 
conducts  only  a  portion  of  the 
operations  usually  found  in  the 
fabricating  industry.  Table  AA-4  below 
is  an  outline  of  the  most  common 
activities  and  sources  that  may  produce 
pollutants  associated  with  different 
activities  that  routinely  take  place  at 
fabricated  metal  industries.  Following 
the  table  is  a  brief  list  of  BMPs  that  EPA 
believes  will  help  reduce  and  control 
the  potential  pollutant  sources  at 
fabricating  facilities  from  contaminating 
storm  water. 


Table  AA-4.— Pollutants  Potentially  Found  in  Storm  Water  Discharges  Associated  With  the  Fabricated 

Metal  Industry 


Activity 


Metal  preparaSon 


Parts  cieaning 

Surface  Treatment 


GaJvanlztaig 
Painting 


Pollutant  source 


Grinding,  welding,  sawing,  shaving,  brazing,  bend- 
ing, cutting,  dtching. 

Solvents,  cold  and  hot  dips,  cieaning  parts, 
degreasing. 

Finishing,  plating,  case  hardening,  chennical  coat- 
ing, coating,  polishing,  rinsing,  abrasiva  clean- 
ing, electroplating. 


Spills,  leaks,  transporting  materials  „ 

Empty  containers,  paint  applicatkxi  wastes.  spHls. 
over  spraying,  storage  areas. 


Pollutant 


Steel  scraps,  aluminum  scraps,  brass,  copper, 
dust  chips  and  borings,  steel  scale,  teflon,  nrian- 
ganese. 

Acid,  coolants,  dean  composition,  degreaser,  min- 
eral spirits,  pickle  liquor,  spent  caustic,  sludge. 

Add,  aromatic  solvent  com  cob,  lubricarrts,  sar>d. 
oil.  pH,  nttrstes,  nitrites,  carbon,  phosphates, 
borates,  nitrogen.  oHy  sludge,  ntekel,  chromiunv 
hydrofluoric  acid. 

Add  sotutton.  phoaphates,  zinc  chromats 
haxavalent  chromium.  nicksL 

Paint  wastes,  thinner,  varnish,  heavy  metals,  spent 
chlorinated  solvents. 
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Table  AA-4.— Pollutants  Potentially  Found  in  Storm  Water  Discharges  associated  With  the  Fabricated 

Metal  Industry— Continued 


Activity 


Heavy  equipment  use  and  storage  .. 

Equipment  maintenance 

Storage  of  uncoated  stoictural  steel 


Storing  galvanized  ste6>  directly  on 
the  ground. 

Vehicle/equipment  traffic  

Cleaning  equipment/vehicles 


Storage  areas 

Equipment  usage 

Above  ground  storage  tanks 


Pollutant  source 


Leaking  flukls,  fkiids  replacement,  washing  equip- 
meot,  use  on  poor  surface  area,  soil  disturtjarwe. 

Leaking  fluids,  fluids  replacement  washing  equip- 
ment 

Stored  on  porous  pavement 

Galvanizing  material  drippage  or  leaching 


Soil  disturt)ance  and  eroskxi 

Chemicals  disposed  improperly,  spillage 


Unidentifiable  dmms,  extended  exposure  to  weath- 
er conditions,  tank  corrosion,  open  containers. 

Malfunctioning  equipment  stockpiled  obsolete 
equipment 

Installation  problems,  spills,  extenr>al  corroskjn  and 
stnx;tural  failure. 


Pollutant 


Oil,  heavy  metals,  orgamcs,  fuels,  TSS.  hydraulic 

oil,  diesel  fuel,  gasoline. 
Oil,  grease. 

Aluminum,  lead,  zinc,  copper,  iron,  oxkto,  oil.  nick- 
el, mangarwse. 
Metals:  Zinc,  nickel,  cadmium,  chromium. 

TSS  from  erosion,  hydraulic  ftukJ  toss/spillage. 

Oil.  grease,  surfactants,  chromates,  acid,  hydrox- 
kle,  nitric  acki. 

Benzene,  toluene,  xylene,  pyrene,  and  other  vola- 
tile organics,  solvents. 

Oil,  grease,  lead. 

Fuel  oil  and  various  chemicals. 


Table  AA-4  above  shows  the 
potential  pollutants  that  could  end  up 
in  stonn  water  runoff  if  the  activities 
typically  found  at  a  fabricating  facihty 
are  not  bandied  properly.  Many  of  the 
fabricating  facilities  in  the  group 
application  indicated  several  of  the 
activities  listed  as  a  part  of  the  normal 
operations  carried  out  at  the  facility. 
Many  of  the  pollutants  involved  in  these 
activities  are  potentially  of  concern  if 
exposed  to  precipitation  and  storm 
water  nmoff.  Consideration  of  control 
measures  is  needed  to  assure  that  the 
activities  minimize  exposure  to  the 
potential  pollutants  of  concern  as  it 
relates  to  each  activity  identified  and 
control  the  potential  sources  that  may 
generate  pollutants  as  part  of  the 
management  practices  used. 

5.  Special  Conditions 

The  permit  conditions  that  apply  to 
the  fabricated  metals  industry  build 
upon  the  requirements  set  forth  in  the 
general  baseline  permit  for  storm  water 
discharges  from  industrial  activities 
finalized  on  September  9, 1992  (57  FR 
41236).  The  discussion  that  follows, 
therefore,  only  addresses  conditions  that 
differ  from  those  required  in  the 
baseline  permit. 

Due  to  the  concern  that  many  non- 
storm  water  discharges  may  be  present 
at  metal  fabricators,  EPA  is  requiring 
that  all  facilities  provide  proof  that 
these  discharges  are  not  commingled 
and  are  appropriately  controlled  so  as  to 
protect  all  receiving  waters. 

Today's  proposed  permit  clarifies  in 
Part  XI.AA.2.  (Prohibition  of  Non-storm 
Water  Discharges)  that  non-storm  water 
discharges,  including  metal  fabricator 
operations,  are  not  authorized  by  this 
section.  The  operators  of  such  non* 
storm  water  discharges  must  obtain 


coverage  under  a  separate  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  if  discharged  to  waters 
of  the  United  States  or  through  a 
municipal  separate  storm  sewer  system. 
In  a  related  requirement  under  the  storm 
water  pollution  prevention  plan 
requirements,  the  permittee  is  required 
to  attach  a  copy  of  the  NPDES  permit 
issued  for  metal  acid  baths,  sludge 
disposal,  scrap  disposal  or  recycling  or, 
if  an  NPDES  permit  has  not  yet  been 
issued,  a  copy  of  the  pending 
application  plan.  Facilities  that  pretreat 
and  discharge  the  waste  water  into  a 
POTW  system  must  notify  the  operator 
and  a  copy  of  the  notification  must  be 
attached  to  the  plan.  With  regard  to  all 
the  acid  baths,  wash  waters,  and  any 
other  non-storm  water  discharges  must 
be  considered  in  the  plan.  Some 
facilities  may  use  retention  ponds, 
recycling,  collecting  and  hauling  as 
methods  of  disposal.  Other  faciUties 
discharge  into  separate  storm  sewer 
systems.  In  these  instances,  the  facility 
is  required  to  attach  the  disposal  plans 
and  operations  to  the  plan. 

6.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

Each  storm  water  pollution 
prevention  plan  must  stipulate 
activities,  materials,  and  physical 
features  of  the  facility  that  may 
contribute  to  storm  water  nmoff  or, 
during  periods  of  dry  weather,  result  in 
dry  weather  flows.  The  metals 
fabricating  industry  plan  will  need  to 
focus  primarily  on  storage  areas, 
unloading  and  loading  areas,  and  any 
other  areas  where  outside  operations 
occur. 

Under  the  description  of  measures 
and  controls  in  the  storm  water 
pollutioirprevention  plan  requirements. 


this  section  proposes  that  all  areas  that 
may  contribute  pollutants  to  storm 
water  discharges  shall  be  maintained  in 
a  clean,  orderly  manner.  This  section 
also  proposes  that  the  foUovring  areas 
must  be  specifically  addressed: 
a.  Potential  best  management 
practices  in  relationship  to  various 
activities  at  fabricating  facilities.  (1) 
Metal  fabricating  areas.  These  areas 
should  be  kept  clean  by  frequent 
sweeping  to  avoid  heavy  accumulation 
of  steel  ingots,  fines,  and  scrap.  Dust  is 
a  byproduct  of  many  processes  in  the 
fabricating  areas  and  therefore  should  be 
absorbed  through  a  vacuum  system  to 
avoid  accxunulation  on  rooftops  and 
onto  the  groimd.  Tracking  of  metal  dusts 
and  metal  fines  outdoors  can  be 
minimized  by  employing  these 
management  practices. 

•  Sweep  on  a  regular  basis  all 
accessible  paved  areas. 

•  Maintain  floors  in  a  clean  and  dry 
condition. 

•  Remove  waste  and  dispose  of 
regularly. 

•  Remove  obsolete  equipment 
expeditiously. 

•  Sweep  fabrication  areas. 

•  Train  employees  on  good 
housekeeping  measures. 

(2)  Storage  areas  for  raw  metal.  The 
storage  of  raw  materials  should  be  under 
a  covered  area  whenever  possible  and 
protected  from  contact  with  the  ground. 
The  amount  of  material  stored  should  be 
minimized  to  avoid  corrosive  activity 
from  long-term  exposed  materials. 
Diking  or  berming  the  area  to  prevent  or 
minimize  run-on  may  be  considered. 
Long-term  exposure  to  weather 
conditions  results  in  oxidation  of  the 
metals.  Also,  dirt,  oil,  and  grease 
buildup  on  the  metal  are  potential 
sources  of  pollutants. 
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•  Check  raw  metals  for  corrosive 
activity. 

•  Keep  area  neat  and  orderly,  stack 
neatW  on  pallets  or  off  the  eround. 

•  Cover  exposed  materials. 

(3)  Receiving,  unloading,  and  hading 
areas.  These  areas  should  be  enclosed 
where  feasible  using  either  curbing, 
benning,  diking  or  other  accepted 
containment  systems  in  case  of  spills 
during  delivery  of  chemicals  such  as 
lubricants,  coolants,  rust  preventatives, 
solvents,  oil,  sodium  hydroxide, 
hydrochloric  add,  calcium  chloride, 
polymers,  sulfuric  add,  and  other 
chemicals  used  in  the  metal  fabricating 
processes.  Directing  roof  down  spouts 
away  from  loading  sites  and  equipment 
and  onto  grassy  or  vegetated  areas 
should  help  prevent  storm  water 
contamination  by  pollutants  that  have 
accumulated  in  these  areas. 

•  Clean  up  spills  immediately. 

•  Check  for  leaks  and  remedy 
problems  regularly. 

•  Unload  under  covered  areas  when 
possible. 

(4)  Storage  of  heavy  equipment. 
Vehicles  should  be  stored  indoors  when 
possible.  If  stored  outdoors  the  use  of 
gravel,  concrete  or  other  porous  surfaces 
should  be  considered  to  minimize  or 
prevent  heavy  equipment  from  creating 
ditches  or  other  conveyances  that  would 
cause  sedimentation  runoff  and  increase 
TSS  loadings.  Also  directing  the  flow 
toward  the  area  by  the  use  of  grass 
swales  or  filter  strips  will  reduce  the 
runoff  of  materials.  Directing  drainage 
systems  away  from  high  traffic  areas 
into  collection  systems  will  help  to 
reduce  the  TSS  loadings  caused  by 
exposed  and  eroding  open  areas. 

•  Clean  prior  to  storage  or  store  under 
cover. 

•  Store  Indoors. 

•  Divert  drainage  to  the  grass  swales, 
filter  strips,  retention  ponds,  or  holding 
tanks. 

(5)  Metal  working  fluid  areas.  Due  to 
the  toxicity  of  metal  working  fluids  as 
well  as  the  contamination  of  fluids  by 
metal  fines  and  dusts,  spillage  and  loss 
of  metal  working  fluids  used  to  cleanse 
or  prepare  the  steel  components  should 
be  controlled  throughout  the  process. 
Collection  systems  and  storage  areas 
need  special  consideration. 

•  Store  used  metal  working  fluid  with 
fine  metal  dust  indoors. 

•  Use  tight  sealing  lids  on  all  fluid 
containers. 

•  Use  straw,  clay  absorbents, 
sawdust,  or  synthetic  absorbents  to 
confine  or  contain  any  spills,  or  other 
absorbent  material. 

•  Establish  recycling  programs  for 
used  fluids  when  possible. 

(6)  UnoTotected liquid  storage  tanks. 
Storing  these  tanks  (this  does  not 


include  products  that  are  gaseous  at 
atmospheric  pressure)  indoors  will 
reduce  potential  waste  or  spills  from 
contaminating  storm  water.  Berming 
outdoor  areas  when  unable  to  store 
inside  will  contain  potential  pollutants. 
Cleaning  up  spills  is  essential  to 
minimizing  buildup  in  these  areas.  EPA 
beheves  that  this  will  significantly 
reduce  the  potential  for  major 
discharges  into  the  water  of  the  United 
States  during  storm  runoff. 

•  Cover  all  tanks  whenever  possible. 

•  Berm  tanks  whenever  possible. 

•  Dike  area  or  install  grass  filters  to 
contain  spills. 

•  Keep  area  clean. 

•  Check  piping,  valves  and  other 
related  equipment  on  a  regular  basis. 

(7)  Chemical  cleaners  and  rinse  water. 
Proper  disposal  and  use  of  cleaners  in 
various  activities  will  minimize  the 
amount  of  liquid  exposed  to  storm  water 
by  reducing  the  need  to  store 
contaminated  liquids  for  an  extended 
period  of  time.  Controlling  potential 
contamination  of  pollutants  by 
employing  simple  control  devices 
during  the  activity  will  prevent 
potential  contamination  in  storm  water 
runoff.  Recycling  or  reuse  of  these 
materials  whenever  possible  serves  as  a 
source  reduction  by  reducing  the 
necessary  amount  of  new  materials. 

•  Use  drip  pans  and  other  spill 
devices  to  collect  spills  or  solvents  and 
other  liquid  cleaners. 

•  Recycle  waste  water. 

•  Store  recyclable  waste  indoors  or  in 
covered  containers. 

•  Substitute  nontoxic  cleaning  agents 
when  possible. 

(8)  Raw  steel  collection  areas.  The 
collection  areas  must  be  kept  clean. 
Materials  should  be  kept  in  a  covered 
storage  bin  or  kept  inside  until  pickup. 
The  use  of  pitched-structures  should  oia 
considered. 

•  Collect  scrap  metals,  fines,  iron 
dust  and  store  imder  cover. 

•  Recycle. 

(9)  Paints  and  painting  equipment. 
Facilities  using  tarps,  drip  pans,  or  other 
spill  collection  devices  to  contain  and 
collect  spills  of  paints,  solvents  or  other 
liquid  material.  Blasting  in  windy 
weather  increases  the  potential  for 
runoff.  Enclosing  outdoor  sanding  areas 
with  tarps  or  plastic  sheeting  contains 
the  finds  of  metal.  Immediate  collection 
of  any  waste  and  proper  disposal  may 
significantly  contribute  to  the  reduction 
of  storm  water  runoff.  Training 
employees  to  use  the  spray  equipment 
properly  may  reduce  waste  and  decrease 
the  likelihood  of  acddents,  as  well  as, 
reduce  the  amount  of  solvents  needed  to 
complete  the  job. 


•  Paint  and  sand  indoors  when 
possible. 

•  Avoid  painting  and  sandblasting 
operations  outdoors  in  windy  weather 
conditions. 

•  If  done  outside,  enclose  sanding 
tod  painting  areas  with  tarps  or  plastic 
sheeting. 

•  Use  water-based  paints  when 
possible  to  decrease. 

(10)  Vehicle  and  equipment 
maintenance  areas.  Changing  fluids  or 
parts  should  be  done  indoors  when 
possible.  If  maintenance  is  performed 
outdoors,  fluids  used  in  maintaining 
these  vehicles  should  be  contained  in 
the  area  by  using  drip  pans,  large  plastic 
sheets,  canvas  or  other  similar  controls 
under  the  vehicles,  or  berming  the  area. 
Hydraulic  fluids  should  be  properly 
stored  to  prevent  leakage  and  storm 
water  contamination. 

•  Berm  area  or  use  other  containment 
device  to  control  spills. 

•  Use  drip  pans,  plastic  sheeting  and 
other  similar  controls. 

•  Discard  fluids  properly  or  recycle  if 
possible. 

(1 1)  Hazardous  waste  storage  areas. 
All  hazardous  waste  must  be  stored  in 
sealed  drums.  Establishing  centralized 
dnmi-storage  satellite  areas  throughout 
the  complex  to  store  these  materials  will 
decrease  the  potential  for  mishandling 
drums.  Berming  the  enclosed  structures 
is  added  protection  in  case  of  spills. 
Spills  or  leaks  that  are  contained  within 
an  area  are  easier  to  contain  and  prevent 
storm  water  contamination  or  runoff. 
Checks  for  corrosion  and  leakage  of 
storage  containers  is  important.  Proper 
labelling  for  proper  handling  might  be 
considered.  All  other  applicable 
Federal,  State,  and  local  regulations 
must  be  followed. 

•  Store  indoors. 

•  Label  materials  clearly. 

•  Check  for  corrosive  activity  and 
leaking. 

•  Properly  dispose  of  outdated 
materials. 

•  Dike  or  use  grass  swales,  ditches  or 
other  containment  to  prevent  runon  or 
nmoff  in  case  of  spills. 

•  Post  notices  prohibiting  dumping  of 
materials  into  storm  drains. 

•  Store  containers,  drums,  and  bags 
away  from  direct  traffic  routes. 

•  Do  not  stack  containers  in  such  a 
way  as  to  cause  leaks  or  damage  to  the 
containers. 

•  Use  pallets  to  store  containers  when 
possible. 

•  Store  materials  with  adequate  space 
for  traffic  without  disturbing  drums. 

•  Maintain  low  inventory  level  of 
chemicals  based  on  need. 

(12)  Transporting  chemicals  to  storage 
areas.  Proper  handling  of  drums  is 
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needed  to  avoid  damaging  drums  and 
causing  leaks.  Storage  areas  should  be  as 
close  as  possible  to  operational 
buildines. 

•  Fortlift  operators  should  be  trained 
to  avoid  puncturing  drtmis. 

•  Store  drums  as  close  to  operational 
building  as  possible. 

•  Label  all  drums  with  proper 
warning  and  handling  instructions. 

(13)  Finished  products  (galvanized) 
storage.  Improper  storage  of  finished 
products  can  cause  a  significant  amount 
of  erosion  and  contribute  to  the  TSS 
levels.  Also  transporting  these  materials 
to  the  storage  areas  by  the  use  of  heavy 
equipment  increases  the  possibiHty  of 
conveyances  for  storm  water  runoff  of 
soil  and  other  contaminates  from  the 
finished  products  such  as  various 
lubricants  and  residual  traces  of  metal. 

•  Use  wooden  pallets  to  decrease 
erosion  of  soil. 

•  Store  on  a  concrete  pad,  gravel 
surface,  or  other  impervious  surface. 

(14)  Wooden  pallets  and  empty 
drums.  Empty  drums  must  be 
thoroughly  cleaned  of  materials  to  avoid 
contamination.  Contaminated  wooden 
pallets  and  empty  drums  stored 
outdoors  should  be  stored  on  concrete 
pads.  Uncovered  storage  outdoors  of 
uncontaminated  wooden  pallets  is 
acceptable. 

•  Clean  contaminated  wooden 
pallets. 

•  Cover  empty  drums. 

•  Cover  contaminated  wooden 
pallets. 

•  Store  drums  and  pallets  indoors. 

(15)  Retention  ponas  (lagoon). 
Creating  and  maintaining  retention 
ponds  as  a  treatment  system  for  settling 
out  TSS  would  help  to  reduce  the 
concentrations  of  these  pollutants  in 
storm  water  nmoff. 

•  Provide  routine  maintenance. 

•  Remove  excess  sludge  periodically. 

•  Aerate  periodically  to  maintain 
pond's  aerobic  character  and  ecological 
balance  is  important. 

b.  Comprehensive  site  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to  (1)  confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan,  (2) 
determine  the  effectiveness  of  the  plan, 
and  (3)  assess  compliance  with  the 
terms  and  conditions  of  this  section. 
Comprehensive  site  compliance 
evaluations  should  be  conducted  at  least 
onoe  a  year.  The  individual  or 
individuals  that  will  conduct  the 
inspections  must  be  identified  in  the 
plan  and  should  be  members  of  the 
pollution  prevention  team.  Inspection 


reports  must  be  retained  for  at  least  3 
years  after  the  date  that  the  permit 
expires. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

7.  Numeric  Effluent  Limitations 

There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  VI  of  the  fact  sheet. 

8.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  monitoring 
requirements.  EPA  believes  that 
fabricated  metal  and  processing 
facilities  may  reduce  the  level  of 
pollutants  in  storm  water  runoff  from 
their  sites  through  the  development  and 
proper  implementation  of  the  storm 
water  pollution  prevention  plan 
requirements  discussed  in  today's 
proposed  permit.  In  order  to  provide  a 
tool  for  evaluating  the  effectiveness  of 
the  pollution  prevention  plan  and  to 
characterize  the  discharge  for  potential 
environmental  impacts,  the  proposed 
permit  requires  fabricated  metal  and 
processing  facilities  to  collect  and 
analyze  samples  of  their  storm  water 
discharges  for  the  pollutants  listed  in 
Table  AA-5.  The  pollutants  listed  in 
Table  AA-5  were  found  to  be  above 
levels  of  concern  for  a  significant 
portion  of  fabricating  facilities  that 
submitted  quantitative  data  in  the  group 
apphcation  process,  or  are  believed  to 
be  present  based  upon  the  description  of 
industrial  activities  and  significant 
materials  exposed.  Because  these 
pollutants  have  been  reported  at  levels 
of  concern  fi^m  fabricated  metal  and 
processing  facilities,  EPA  is  requiring 
monitoring  after  the  pollution 
prevention  plan  has  been  implemented 
to  assess  the  effectiveness  of  the 
pollution  prevention  plan  and  to  help 
ensure  that  a  reduction  of  pollutants  is 
realized. 

At  a  minimum,  storm  water 
discharges  bom  fabricated  metal  and 
processing  faciUties  must  be  monitored 
quarterly  during  the  second  year  of 
permit  coverage.  At  the  end  of  the 
second  year  of  permit  coverage,  a 
facihty  must  calculate  the  average 
concentration  for  each  parameter  listed 
in  Table  AA-5.  If  the  permittee  collects 
more  than  four  samples  in  this  period, 
then  they  must  calculate  an  average 


concentration  for  each  pollutant  of 
concern  for  all  samples  analyzed. 

Table  AA-5.— Industry  Monitoring 
Requirements 


Pollutants  of  concern 

Cut-off  con- 
centration 
(mgA.) 

Totai     Recoverable    Alu- 
minum   

0  75 

Total  RecoveraWe  Copper 
Total    RecoveraOto    Man- 
ganese   

Nitrate-fNitme  Nitrogen 

Total  Recoverat)ls  Zinc  .... 
Total  Recoverable  Iran 

0.009 

0.05 
0.68 
0.065 
0.3 

If  the  average  concentration  for  a 
parameter  is  less  than  or  equal  to  the 
value  listed  in  Table  AA-5,  then  the 
permittee  is  not  required  to  conduct 
quantitative  analysis  for  that  parameter 
during  the  fourth  year  of  the  permit.  If, 
however,  the  average  concentration  for 
a  parameter  is  greater  than  the  cut-off 
concentration  hsted  in  Table  AA-5, 
then  the  permittee  is  required  to 
conduct  quarterly  monitoring  for  that 
parameter  during  the  fourth  year  of 
permit  coverage.  Monitoring  is  not 
required  during  the  first,  third,  and  fifth 
year  of  the  permit.  The  exclusion  &t)m 
monitoring  in  the  fourth  year  of  the 
permit  is  conditional  on  the  facility 
maintaining  industrial  operations  and 
BMPs  that  will  ensure  a  quality  of  storm 
water  discharges  consistent  with  the 
average  concentrations  recorded  during 
the  second  year  of  the  permit. 

Table  AA-6.— Schedule  of  Monitoring 


2nd  Year  of 
Permit  Cov- 
erage. 


•  Conduct  quarterly  monitor- 
ing. 

•  Calculate  the  average 
coTKentration  for  all  pa- 
rameters analyzed  during 
this  period. 

•  If  average  concentration  is 
greater  than  the  value  list- 
ed In  Table  AA-5,  then 
quarterly  sampling  is  re- 
quired during  the  fourth 
year  of  the  permit. 

•  If  average  concentration  is 
less  than  or  equal  to  the 
value  listed  in  Table  AA-5, 
then  no  further  sampling  is 
required  for  that  param- 
etsr. 
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Table  AA-6.— Schedule  of 
MoNrroRJNG— Continued 


4m  Year  of 
Permit  Cov- 
erage. 


I  Conduct  quarterly  monitor- 
ing for  any  parameter 
wt>ere  the  average  con- 
centration in  year  2  of  the 
permit  is  greater  than  the 
value  listed  in  Tat)le  AA-5. 
If  industrial  activities  or  the 
pollution  prevention  plan 
have  been  altered  such 
that  storm  water  dis- 
charges may  be  adversely 
affected,  quarterly  monitor- 
ing is  required  for  all  pa- 
rameters of  concern. 


In  cases  where  the  average 
concentration  of  a  parameter  exceeds 
the  cut-off  concentration,  EPA  expects 
permittees  to  place  special  emphasis  on 
methods  for  reducing  the  presence  of 
those  parameters  in  storm  water 
discharges.  Quarterly  monitoring  in  the 
fourth  year  of  the  permit  will  reassess 
the  effectiveness  of  the  adjusted 
pollution  prevention  plan. 

The  monitoring  cut  off  concentrations 
listed  in  Table  AA-5  are  not  numerical 
effluent  limitations.  These  values 
represent  a  level  of  pollutant  discharge 
which  facilities  may  achieve  through 
the  implementation  of  pollution 
prevention  plans.  At  least  half  of  the 
facihties  which  submitted  Part  2  data, 
reported  concentrations  less  than  or 
equal  to  the  values  listed  in  Table  AA- 
5.  Facilities  that  achieve  average 
discharge  concentrations  which  are  less 
than  or  equal  to  the  values  in  Table  AA- 
5  are  not  relieved  from  the  pollution 
prevention  plan  requirements  or  any 
other  requirements  of  the  permit. 

b.  Alternative  certification. 
Throughout  today's  permit,  EPA  has 
proposed  monitoring  requirements  for 
facilities  which  the  Agency  believes 
have  the  potential  for  contributing 
significant  levels  of  pollutants  to  storm 
water  discharges.  The  alternative 
described  below  is  necessary  to  ensure 
that  monitoring  requirements  are  only 
imposed  on  those  facihties  that  do,  in 
fact,  have  storm  water  discharges 
containing  pollutants  at  concentrations 
of  concern.  EPA  has  determined  that  if 
materials  and  activities  are  not  exposed 
to  storm  water  at  the  site,  then  the 
potential  for  pollutants  to  contaminate 
storm  water  discharges  does  not  warrant 
monitoring. 

Therefore,  a  discharger  is  not  subject 
to  the  monitoring  requirements  of  this 
Part  provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 


materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  or,  in  the  case  of 
airports,  deicing  activities,  that  are 
located  in  areas  of  the  faciUty  that  are 
within  the  drainage  area  of  the  outfall 
are  not  presently  exposed  to  storm  water 
and  will  not  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan 
and  submitted  to  EPA  in  accordance 
vfith  Part  VI.C  of  this  permit. 

c.  Reporting  requirements.  Permittees 
are  required  to  submit  all  monitoring 
results  obtained  during  the  second  and 
fourth  year  of  permit  coverage  within  3 
months  of  the  conclusion  of  each  year. 
Such  permittees  must  submit 
monitoring  results  on  four  separately 
signed  Discharge  Monitoring  Report 
Forms  to  the  Director.  For  facihties 
conducting  monitoring  beyond  the 
minimum  quarterly  requirements  an 
additional  Discharge  Monitoring  Report 
Form  must  be  filed  for  each  analysis. 

d.  Sample  type.  All  discharge  data 
shall  be  reported  for  grab  samples.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
unable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

e.  Representative  discharge.  When  a 
faciUty  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 


discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  Uie  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluent.  In  addition,  for  each  outfall 
that  the  permittee  beheves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g..  low  (under  40 

Eercent).  medium  (40  to  65  percent),  or 
igh  (above  65  percent))  shall  be 
provided  in  the  plan. 

/.  Monthly  visual  examination  of 
storm  water  quality.  Monthly  visual 
inspections  of  storm  water  discharges 
from  each  outfall  are  required  at 
fabricated  metal  products  facilities.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  or  other  obvious  indicators  of 
storm  water  pollution.  The  inspection 
must  be  conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  month  of  the  permit 
during  daylight  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Grab  samples  shall 
be  collected  within  the  first  30  minutes 
(or  as  soon  thereafter  as  practical,  but 
not  to  exceed  60  minutes)  of  when  the 
runoff  begins  discharging.  Reports  of  the 
visual  observation  include:  The 
examination  date  and  time,  examination 
personnel,  visual  quahty  of  the  storm 
Water  discharge,  and  probable  sources  of 
any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  on  site  with 
the  pollution  prevention  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds. 
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hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

EPA  believes  that  this  quick  and 
simple  assessment  will  allow  the 
permittee  to  approximate  the 
effectiveness  of  his/her  plan  on  a  regular 
basis  at  very  little  cost.  Although  the 
visual  examination  cannot  assess  the 
chemical  properties  of  the  storm  water 
discharged  from  the  site,  the 
examination  will  provide  meaningful 
results  upon  which  the  facility  may  act 
quickly.  The  frequency  of  this  visual 
inspection  will  edso  allow  for  timely 
adjustments  to  be  made  to  the  plan.  If 
BMPs  are  performing  ineffectively, 
corrective  action  must  be  implemented. 
A  set  of  tracking  or  follow-up 
procedures  must  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The  visual 
examination  is  intended  to  be 
performed  by  members  of  the  pollution 
prevention  team.  This  hands-on 
inspection  will  enhance  the  staffs 
understanding  of  the  storm  water 
problems  on  Uiat  site  and  the  effects  of 


the  management  practices  that  are 
included  in  the  plan. 

9.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  Usted  in 
Part  XI. AA.  of  today's  proposed  permit. 

a.  Fabricated  metal  faciUties  are 
required  imder  this  permit  to  conduct 
annual  monitoring  of  their  storm  water 
discharges  for  total  suspended  solids  the 
first  year  the  permit  is  issued  and 
annually  throughout  the  hfe  of  the 
permit  if  the  limit  exceeds  the 
maximum  allowable  discharge 
prescribed  under  this  permit.  Permittees 
are  also  required  to  monitor  annually  for 
zinc,  iron,  chromium,  cadmium  and 
lead  for  the  term  of  the  permit.  In 
addition,  any  pollutant  limited  by  an 
effluent  limitation  guideline  to  which 
the  facility  is  subject  must  be  monitored 
annually  throughout  the  life  of  the 
permit.  Permittees  must  also  estimate 
flows.  These  monitoring  requirements 
are  simimarized  in  Table  AA-7. 

Visual  inspections  of  all  storm  water 
discharges  associated  with  industrial 
activity  are  required  quarterly.  These 


visual  inspections  shall  include 
observations  for  color,  odor,  turbidity, 
floating  solids,  foam,  scum,  and  oil 
sheen.  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  inspecting  storm  water 
quality  associated  wi^  storm  water 
runoff  and  snow  melt:  December  to 
February  (storm  water  runoff  or  snow 
melt);  March  to  May  (storm  water 
nmoff);  June  to  August  (storm  water 
runoff);  and  September  to  November 
(storm  water  nmoff  or  snow  melt). 

Visual  inspections  must  be  made 
during  dayhght  hours  during 
precipitation  events  unless  there  is 
insufficient  rainfall  to  produce  a  runoff 
event.  Examinations  are  to  be  made 
within  the  first  30  minutes  but  not  more 
than  60  minutes  of  flow.  Reports  of  the 
inspection  must  be  maintained  onsite 
and  include:  the  date,  time,  name  of 
personnel  conducting  the  inspection, 
visual  quality  of  the  storm  water 
discharge,  and  any  probable  source  of 
any  observed  storm  water 
contamination.  Based  on  the  results,  the 
pollution  prevention  plan  must  be 
modified  to  control  sources. 


Table  AA-7.— Monitoring  Requirements 


Parameter 


Total  flow , 

Total  Suspended  Solids  (TSS) 

Zinc  , 

Iron 

Chromium , 

Cadmium 

Lead  , 

Nickel  


Unit 


gallons 
mg/L .... 
mg/l — 
mg/I — 

mg/l 

mg/l — 
mg/l — 
mg/L  .... 


Frequency 


Annual 

Annual  (unless  TSS  is  50  mg/L;  no  monitoring  if  less  than  50  mg/L) 

Annual 

do „ 


.do  . 
.do  . 
..do  . 
.do». 


Sample  type 


Estimate. 
Grab. 

Oo. 

Do. 

Do. 

Do. 

Do. 

Do. 


In  addition,  the  pemiittee  shall  record  the  following: 

•  Date  and  duration  (in  hours)  of  the  storm  event(s)  sampled. 

•  Rainfall  measurements  (in  inches)  of  the  storm  event 

•  Duration  between  storm  event  sampled  and  the  end  of  the  previous  measurable  (greater  than  0.1  inch  rainfall)  storm  event. 

•  Estimate  the  total  flow  (in  gallons)  of  each  discharge  sampled. 


AB.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Facilities 
That  Manufacture  Transportation 
Equipment,  Industrial,  or  Commercial 
Madhinery 

On  November  16, 1990  (55  FR  47990), 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharge 
associated  with  industrial  activity." 
This  definition  includes  point  source 
discharges  of  storm  water  from  eleven 
categories  of  facilities,  including 
"•  •  •  (xi)  facilities  classified  as 
Standard  Industrial  Classification  (SIC) 
codes*  •  •    35  (except  SIC  357),  37 
(except  SIC  373).  •  •  •  ."FadUties 
ehgible  for  coverage  under  this  section 
of  today's  permit  are  commonly 
identified  by  the  following  SIC  codes: 


•  Engines  and  Turbines  (SIC  Code 
351). 

•  Farm  and  Garden  Machinery  and 
Equipment  (SIC  Code  352). 

•  Construction,  Mining,  and  Materials 
Handling  Machinery  and  Equipment 
(SIC  Code  353). 

•  Metalworking  Machinery  and 
Equipment  (SIC  Code  354). 

•  Special  Industry  Machinery,  Except 
Metalworking  Machinery  (SIC  Code 
355). 

•  General  Industrial  Machinery  and 
Eqtiipment  (SIC  Code  356). 

•  Refrigeration  and  Service  Industry 
Machinery  (SIC  Code  358). 

•  Miscellaneous  Industrial  and 
Commercial  Machinery  and  Equipment 
(SIC  Code  359). 


•  Motor  Vehiples  and  Motor  Vehicle 
Equipment  (SIC  Code  371). 

•  Aircraft  and  Parts  (SIC  Code  372). 

•  Motorcycles,  Bicycles,  and  Parts 
(SIC  Code  375). 

•  Guided  Missiles  and  Space  Vehicles 
and  Parts  (SIC  Code  376). 

•  Miscellaneous  Transportation 
Equipment  (SIC  Code  379). 

This  section  establishes  special 
conditions  for  storm  water  discharges 
associated  with  industrial  activities  at 
facilities  which  manufacture 
transportation  equipment,  industrial  or 
commercial  machinery.  The  SIC  codes 
of  these  facilities  are  in  category  (xi)  of 
the  definition  of  storm  water  discharges 
associated  with  industrial  activity. 
Storm  water  discharges  from  facilities  in 
this  category  are  only  regulated  where 
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precipitation  and  storm  water  runon 
come  into  contact  witli  areas  associated 
with  industrial  activities,  and 
significant  materials.  Significant 
materials  include,  but  are  not  limited  to, 
raw  materials,  waste  products,  fiiels, 
finished  products,  intermediate 
products,  by-products,  and  other 
materials  associated  with  industrial 
activities. 

When  an  industrial  facility,  described 
by  the  above  eligibihty  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
aophcable  requirements  in  this  section. 
Tne  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  8ection(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  lacility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

1.  Industry  Profile 

There  are  approximately  14,000 
facilities  which  handle  and  process 
ferrous  and  nonferrous  metals  to 
manufacture  transportation  equipment, 
industrial  or  commercial  machinery. 
These  facilities  vary  in  size,  age,  number 
of  employees  and  the  t  j-pes  of 
operations  performed.  The 
manufacturing  processes  for  these 
facilities  are  similar,  although  the 
finished  products  may  vary.  The  general 
mainufacturing  process  is  conducted 
indoors,  and  includes  activities  such  as 
cutting,  shaping,  grinding,  cleaning, 
coating,  forming,  and  finishing.  SfMcific 
processes  are  referred  to  as  "unit 
operations,"  and  there  are 
approximately  45  unit  operations 
utilized  by  facilities  that  manufacture 
transportation  emiipment.  industrial,  or 
commercial  machinery.  Since  these 
operations  occur  predominately 
indoors,  contamination  of  storm  water 
discharges  from  the  manuiiacturing 
process  is  unlikely.  Unit  operations 


include  the  following:  electroplating, 
electroless  plating,  anodizing,  chemical 
conversion  coating.  etching.and 
chemical  milling,  cleaning,  machining, 
grinding,  polishing,  barrel  finishing, 
burnishing,  impact  deformation, 
pressure  deformation,  shearing,  heat 
treating,  thermal  cutting,  welding, 
brazing,  soldering,  flame  spraying,  sand 
blasting,  abrasive  jet  machining, 
electrical  discharge  machining, 
electrochemical  machining,  electron 
beam  machining,  laser  beam  machining, 
plasma  arc  machining,  ultrasonic 
machining,  sintering,  laminating,  hot 
dip  coating,  sputtering,  vapor  plating, 
thermal  infusion,  salt  bath  descaling, 
solvent  degreasing,  paint  stripping, 
painting,  electrostatic  painting, 
electropainting,  vacuum  metalizing, 
assembly,  calibration,  testing,  and 
mechanical  plating. 

Facilities  which  manufacture 
transportation  equipment,  industrial 
and  commercial  machinery  will  utilize 
many  of  the  same  unit  operations  listed 
above.  Aside  from  the  specific  unit 
operations,  other  types  of  industrial 
activity  are  shared  by  facilities  covered 
by  this  section.  For  example,  the 
majority  of  these  facilities  have  outdoor 
materiaJ  handling  and  storage  activities, 
and  share  the  same  types  of  raw,  scrap, 
and  waste  materials. 

The  primary  raw  materials  utilized  by 
this  industry  group  include  ferrous  and 
nonferrous  metals,  such  as  aluminum, 
copper,  iron,  steel  and  alloys  of  these 
metals;  either  in  raw  form  or  as 
intermediate  products.  These  metals  are 
typically  received  at  loading/unloading 
docks  and  are  taken  to  outdoor  storage 
areas  (e.g.,  stockpiles,  holding  bins) 
before  manufacturing. 

Besides  metals,  other  raw  materials 
are  utilized  in  the  manufacturing 
process.  These  materials  include  paints, 
solvents  (e.g..  paint  thinners, 
degreasers),  chemicals  (e.g.,  acids,  bases, 
liquid  gases),  fuels  (e.g.,  gasoline  and 
diesel  fuel),  lubricating  and  cutting  oils, 
and  plastics.  These  materials  are 
typically  stored  in  bins,  tanks,  and/or  55 
gallon  drums  outdoors  on  wooden 
pallets  or  concrete  pads.  They  are  used 
during  the  unit  operations  to  cool  and 
lubricate  the  metals  (oils),  clean  metal 
parts  (solvents,  acids,  bases),  and  coat 
metal  parts  before  shipment  (plastics, 
paints).  Intermediate  products  are  also 
sometimes  stored  outdoors  before 
shipment  or  further  manufacturing. 
These  products  may  have  residues  of 
oils,  solvents  and  metal  particles,  which 
are  potential  sources  of  pollutants  to 
storm  water  discharges.  Similarly,  scrap 
metal  will  have  the  same  residues,  and 
is  almost  always  stored  outdoors  in  bins 


before  being  sold  to  scrap  metal 
recyclers. 

The  manufacturing  process  produces 
several  types  of  hazardous  and 
nonhazardous  wastes.  Hazardous  wastes 
including  paint  wastes,  solvent  wastes, 
and  sludge  wastes  are  generated  in 
small  quantities  at  the  facilities  within 
this  industrial  group.  Paint  wastes  result 
fitim  painting  operations  and  consist  of 
paints  and  paint  thinners.  Solvent 
wastes  result  from  metal  cutting, 
shaping,  and  cleaning  operations.  As  the 
metals  are  manufactured  into  different 
parts  and  treated  with  various 
chemicals,  the  different  assembly  parts 
must  be  cleaned  with  solvents  to 
remove  anv  chemical  residues  and 
rinsed  with  water.  The  metal  parts  are 
subject  to  more  cleaning  with  detergents 
to  remove  the  solvents  and  chemical 
residues  and  rinsed  again  with  water  to 
remove  the  detergents.  Sludge  wastes 
are  generated  when  wastewater 
discharges  from  painting,  plating, 
finishing  and  parts  cleaning  operations 
are  treated,  and  is  generally  shipped 
offsite  for  disposal.  Hazardous  wastes 
are  stored  in  55  gallon  drums  outdoors 
before  shipment  and  may  be  exposed  to 
storm  water  discharges. 

Nonhazardous  wastes  from  this 
industry  group  include  glass,  tires,  used 
wooden  pallets,  used  eaulpment  and 
machinery,  as  well  as  plastics  and 
rubber  wastes.  All  of  these  waste 
materials  are  stored  outdoors  and  have 
the  potential  to  pollute  storm  water 
discharges.  Storm  water  runoff  torn 
these  materials  could  include  solids, 
oils,  solvents  and  other  pollutants 
generated  in  the  manufacturing  process, 

Air  emissions  from  stacks  ana 
ventilation  systems  are  potential  areas 
for  exposure  of  materials  to  storm  water 
discharges.  Fadlides  which  have  high 
levels  of  engine  exhaust  from  the 
manufacturing  equipment,  paint 
residue,  and  particulates  in  fumes  from 
metal  processing  activities  such  as 
cutting,  grinding,  shaping,  and  welding, 
are  subject  to  having  particulate  in  the 
air  emissions  that  may  pollute  storm 
water  discharges. 

Material  handling  activities  such  as 
loading  and  unloading  areas  may  be 
exposed  to  storm  water  discharges. 
These  are  areas  where  significant 
materials  are  received  and  shipped  at 
the  facilities.  Exposure  of  these 
materials  to  storm  water  may  be 
minimized  by  having  shipping/ 
receiving  areas  under  cover. 

For  those  facilities  engaged  in  fueling 
and  vehicle  maintenance,  gasoline  and 
diesel  fuel  are  frequently  stored 
outdoors  in  aboveground  storage  tanks 
and  55  gallon  drums.  Most  vehicles  and 
equipment  also  require  oil.  hydraulic 
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fluids,  antifreeze,  and  other  fluids  that 
may  leak  and  contaminate  storm  water 
discharges.  The  discharges  from  these 
areas  are  addressed  elsewhere  in  today's 
proposed  permit. 

2.  Pollutants  Found  in  Storm  Water 
Discharges  From  Facilities  Which 
Manufacture  Transportation  Equipment, 
Industrial  or  Commercial  Machinery 

The  impact  of  industrial  activities  at 
facilities  which  manufacture 
transportation  equipment,  industrial  or 
commercial  machinery  on  storm  water 
discharges  will  vary.  Factors  at  a  site 
which  influence  the  water  quality 


include  geographic  location, 
hydrogeology,  the  industrial  activities 
exposed  to  storm  water  discharges,  the 
facility's  size,  the  types  of  pollution 
prevention  measuresA)est  management 
practices  in  place,  and  the  type, 
dujration,  and  intensity  of  storm  events. 
Taken  together  or  separately,  these 
factors  determine  how  polluted  the 
storm  water  discharges  will  be  at  a  given 
facility.  For  example,  scrap  piles  may  be 
a  significant  source  of  pollutants  at 
some  facilities,  wliile  particulate  stack 
emissions  may  be  the  primary  pollutant 
source  at  others.  Additionally,  pollutant 
sources  other  than  storm  water,  such  as 


illicit  connections,  spills,  and  other 
improperly  diunped  materials,  may 
increase  the  pollutant  loading 
discharged  into  Waters  of  the  United 
States. 

Table  AB-1  lists  industrial  activities 
that  commonly  occur  at  transportation 
equipment,  industrial  or  commercial 
machinery  manufacturers,  the  pollutant 
sources  at  these  facilities,  and  pollutants 
that  are  associated  with  these  activities. 
Table  AB-1  identifies  oil  and  grease, 
TSS,  organics,  and  other  parameters  as 
potential  pollutants  of  concern 
associated  with  facilities  covered  by  this 
section. 


Table  ab-i.— Description  of  Industrial  Activities,  Potential  Pollutant  Sources,  and  Possible  Pollutants 


Activity 


Outdoor  Material  LoadingAJnloading 


Outdoor    Material    and    Equipmerrt 
Storage. 


PoUutant  source 


Wooden  pallets,  castings,  foundry  sand,  limestone, 
spills/lea)(S  from  material  handling  equipment, 
solvents. 

Foundry  sand,  iinr>estone,  used  equipment,  above 
grourxj  tant(s,  scrap  metal,  oil  and  grease,  raw 
materials  (e.g.,  aluminum,  steel,  Iron,  copper), 
castings,  solvents,  acids,  and  paints. 


Pollutants 


TSS,  turt)idity,  dust,  oil  and  grease,  organics. 


TSS,  turt>idity,  dust  oil  and  grease,  heavy  metals, 
and  organics. 


Source:  NPDES  Storm  Water  Group  Applications— Part  1.  Received  by  EPA,  March  18, 1991  through  December  31, 1992. 


H 


Part  2  group  application  data  that  was 
statistically  summarized  indicated  large 
variations  in  the  minimum  and 
maximum  values  reported  for  each  of 
the  eight  conventional  pollutants 
monitored: 

•  Oil  and  grease  samples  ranged  from 
0  mg/L  to  233  mg/L. 

•  Grab  sample  values  for  Total 
Suspended  Solids  (TSS)  ranged  from  0 
mg^  to  6,453  mg/L,  and  flow-weighted 
composite  sample  values  ranged  from  0 
mg/L  to  3,600  mg/L. 

•  Grab  samples  for  Chemical  Oxygen 
Demand  (COD)  ranged  from  0  mg/L  to 
940  mg/L. 


The  remaining  conventional 
pollutants  sampled  also  varied  in  their 
minimum  and  maximum  values. 
However,  the  values  were  typically  low 
relative  to  other  sectors  in  today's 
proposed  permit.  As  discussed  in 
greater  detail  in  the  monitoring  section 
of  this  section,  part  2  data  indicates  that 
the  high  levels  of  pollutants  at  some 
facilities  are  atypical  to  those 
experienced  by  the  majority  of  facilities 
which  manufactuire  transportation 
equipment,  industrial  or  commercial 
machinery.  Table  AB-2  indicates  the 
sampling  results  for  the  conventional 
pollutants  that  were  statistically 
analyzed  by  EPA.  This  table  indicates 


the  minimum  and  maximum  values, 
means,  medians,  95th  percentiles,  99th 
percentiles,  and  the  total  nimiber  of 
samples  analyzed  for  each  of  the 
conventional  pollutants.  Part  2  data 
which  has  not  been  statistically 
summarized  is  generally  consistent  with 
the  values  reported  in  Table  AB-2. 

Group  applicants  were  only  required 
to  sample  for  metals  if  the  focility  knew 
or  had  reason  to  believe  they  would  be 
present  in  the  discharge.  Part  2  data 
indicated  that  facilities  which  sampled 
for  metals  generally  reported  low  values 
compared  to  the  most  stringent  storm 
water  effluent  giiideline  limitations. 
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Chemical  Oxygen  Demand  (COO).  pH, 
Oil  and  grease,  and  Total  Suspended 
Solids  (TSS)  are  conventional  pollutants 
commonly  associated  with  the 
industrial  activities  and  materials  used 
onsite  at  these  manufacturing  facilities. 
The  data  included  in  part  2  of  the 
application  Indicate  that  the  potential 
for  discharges  to  contain  significant 
levels  of  pollutants  does  not  justify 
analytical  analysis  of  stonn  water 
discharges  under  this  permit  firom 
transportation  equipment,  industrial 
and  commercial  machinery 
manufacturers. 

•  Chemical  Oxygen  Demand  (COD) — 
COD  measures  the  total  amount  of 
oxygen  necessary  for  oxidation.  COD  is 
an  efiiective  Indicator  of  levels  of 
biologically  resistant  organic 
substances.  Higher  COD  levels,  for 
example,  may  be  attributed  to  the 
presence  of  biologically  resistant 
organics.  such  as  oil  and  grease.  The 
statistically  summarized  part  2  data 
indicated  the  following  results 
concerning  COD  at  facilities  which 
manubcture  transportation  equipment 
industrial,  or  commercial  machinery: 

•  Approximately  6  percent  of  the 
samplii^  facilities  reported  COD  higher 
than  130  mg/L 

•  The  mean  concentrations  for  grabs 
and  composites  were  approximately 
66.9  mg/L  and  46.6  mg/L,  respectively. 

•  The  median  concentrations  for 
grabs  and  composites  were 
approximately  36  mg/L  and  29  mg/L. 
respectively. 

•  The  95th  percentile  concentration 
(i.e..  95  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approximately  310  mg/L  and  149.2  mg/ 
L.  respectively. 

•  The  99th  percentile  concentration 
(i.e..  99  percent  of  the  values  are  below) 
for  grabs  and  composite  were  570  mg/ 
L  and  334  mg/L,  respectively. 

A  review  of  additional  part  2  data  abo 
revealed  COD  levels  frequently  below 
the  most  stringent  storm  water  efQuent 
guideline  limitations.  Therefore,  EPA 
does  not  believe  it  is  necessary  to 
impose  monitoring  of  COD. 

•  OH  and  Grease — There  are  several 
sources  of  oil  and  grease  from 
transportation  equipment,  industrial  or 
commercial  machinery  manufacturing 
facilities.  These  sources  include 
unloading/loading  areas;  vehicle/ 
equipment  maintenance  and  cleaning: 
and  outdoor  storage  of  vehicles. 
equipment  and  castings.  Oil  and  grease 
emulsions  are  detrimental  to  aquatic 
organisms  and  inhabitants  because:  (1) 
deposition  of  oil  and  grease  in  bottom 
sediments  can  serve  to  inhibit  normal 
benthic  growths,  impacting  the  aquatic 
food  chain;  (2)  oil  and  grease  emulsion 


may  destroy  algae  or  other  plankton;  (3) 
oil  and  grease  emulsions  may  adhere  to 
the  gills  of  fish  exerting  a  toxic  effiect  to 
fish;  and  (4)  water  insoluble 
components  damage  the  plumage  and 
coats  of  aquatic  animals  and  fowls. 
Floating  oil  may  reduce  the  re-aeration 
of  the  water  surface,  and  in  conjimction 
vrith  emulsified  oil,  may  interfere  with 
photos}'nthesis.  In  addition  to 
environmental  impacts,  oil  and  grease 
impact  the  aesthetic  qualities  of  water 
by  forming  unsightly  surface  slicks  that 
affect  water  beaches  and  shorelines. 
Part  2  oil  and  grease  data  that  was 
statistically  summarized  for  faciUties 
which  manufacture  transportation 
equipment,  industrial  or  commercial 
macninery  indicate  the  follovring: 

•  The  mean  concentration  was  7.5 
mg/L. 

•  The  95th  percentile  concentration 
(i.e..  95  percent  of  the  values  are  below) 
was  34  mg/L. 

•  The  99th  percentile  concentration 
(i.e.,  99  percent  of  the  values  are  below) 
was  190  mg/L. 

The  most  stringent  storm  water 
effluent  guidelines  establish  a  limit  of 
15  rag/L  of  oil  and  grease  in  a 
discharge.130  The  statistically 
summarized  part  2  data  indicates  that 
the  mean  and  median  concentration  of 
oil  and  grease  are  below  this  limit  and. 
therefore,  EPA  does  not  believe  it  is 
necessary  to  impose  continued 
monitoring  for  oil  and  grease.  Further 
supporting  EPA's  belief  that  oil  and 
grease  are  not  a  pollutant  of  concern,  a 
review  of  additional  part  2  data  revealed 
oil  and  grease  values  typically  below  the 
15  mg/L  limit  established  by  the  most 
stringent  storm  water  effluent  guideline 
limitations. 

•  pH—pH  is  a  measure  of  the  acidity 
or  alkalinity  of  a  discharge.  On  the  pH 
scale  ranging  bom  zero  to  fourteen,  a 
value  of  seven  represents  neutral 
conditions  in  which  the  concentrations 
of  hydrogen  and  hydroxyl  ions  are 
equal  Vadues  of  pH  less  than  seven 
represent  acidic  conditions;  values 
greater  than  seven  represent  basic 
conditions. 

The  pH  level  is  easily  measured  and 
is  an  indication  of  potential 
environmental  impacts.  Storm  water 
discharges  with  pH  values  markedly 
different  from  the  pH  values  of  the 
receiving  stream  are  potentially 
detrimental  to  the  environment.  At 
outfalls  and  prior  to  complete  mixing  of 
storm  water  discharges  with  receiving 
waters,  a  zone  of  sudden  pH  change  can 
damage  or  kill  biota  engulfiad  in  the 
zone  of  change. 


ooPer  40  CFR  pan  419. 


Statistically  summarized  part  2  data 
indicate  that  approximately  5  percent  of 
the  sampling  facilities  reported  a  pH 
below  6. 

The  part  2  data  indicates  that  pH 
concentration  levels  are  inside  the 
permitted  range  for  wastewater 
discharges  imder  effluent  limitation 
guidelines.  Additional  part  2  data 
revealed  a  high  frequency  of  pH  values 
within  the  permitted  range  of 
wastewater  discharges.  Therefore.  EPA 
does  not  believe  monitoring  for  pH  is 
justified. 

•  Total  Suspended  Solids  (TSS)— TSS 
is  associated  with  facilities  which 
manufacture  transportation  equipment, 
industrial  or  commercial  macninery 
because  their  sites  are  sparsely 
vegetated,  and  have  a  low  percentage  of 
impervious  land  areas  and,  therefore, 
are  unstabilized.  TSS  in  storm  water 
discharges  from  these  t>'pes  of 
manufacturing  faahUes  primarily 
consists  of  inorganic  materials  such  as 
sand.  silt,  and  limestone.  Because 
suspended  solids  increase  the  turbidity 
of  water,  less  light  is  able  to  penetrate 
the  water,  reducing  photosynthetic 
activity  of  aquatic  vegetation.  Over  time, 
total  suspended  solids  settle  out  to  form 
deposits  that  can  be  detrimental  to 
stream  environments.  These  deposits 
may  destroy  faima  that  breed  and  grow 
in  or  near  the  bottoms  of  streams  and 
serve  as  food  for  fish  and  other  aquatic 
life.  The  deposits  can  also  blanket  and 
destroy  spawning  grounds  for  fish.  The 
statistically  summarized  part  2  data 
indicated  the  following  results 
concerning  TSS  from  facilities  which 
manufacture  transportation  equipment, 
industrial  or  commercial  machinery: 

•  Approximately  5  percent  of  the 
sampling  facilities  reported  TSS  levels 
above  548  mg/L 

•  The  mean  concentrations  for  grabs 
and  composites  were  approximately  163 
mg/L  and  100  mg/L,  respectively. 

•  The  median  concentrations  for 
grabs  and  composites  were 
approximately  30  mg/L  and  17  mg/L, 
respectively. 

•  The  95th  percentile  concentration 
(i.e.,  95  percent  of  the  values  are  below) 
for  grabs  and  composites  were 
approxunately  576  and  319. 
respectively. 

•  The  99th  percentile  concentration 
(i.e..  99  percent  of  the  values  are  below) 
for  grabs  and  composite  were  3,700  mg/ 
L  and  1.868  mg/L,  respectively. 

A  review  of  additional  part  2  data 
showed  TSS  values  generally  below  the 
168  mg/L  grab  sample  mean 
concentration.  Therefore,  data 
submitted  in  part  2  applications  does 
not  support  continued  monitoring  of 
TSS. 
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•  Heavy  Metals — EPA  is  not 
proposing  to  require  monitoring  of 
metals  by  facilities  covered  under  this 
section  of  today's  proposed  permit.  As 
required  by  40  CFR  122.26  (g)(ii)  and 
(iii),  group  applicants  were  only 
required  to  sample  for  metals  ii  the 
facility  knew  or  had  reason  to  believe 
they  would  be  expected  in  the 
discharge.  Of  the  part  2  data  which  was 
statistically  summarized,  less  than  10 
percent  of  the  facilities  submitting-data 
reported  on  heavy  metals. 

EPA  considers  the  high  levels  of 
heavy  metals  reported  by  certain 
facihties  to  be  atypical  of  those 
experienced  by  the  majority  of  facihties 
which  ir.inufacture  transportation 
equipment,  industrial  or  commercial 
machinery.  Part  2  data  indicated  that 
facilities  sampling  for  heavy  metals 
typically  reported  concentrations  below 
the  most  stringent  storm  water  effluent 
guideline  Umitations.  Therefore,  EPA 
does  not  beUeve  it  is  necessary  to 
impose  monitoring  for  heavy  metals. 

3.  Options  for  ControlUng  Pollutants 

In  evaluating  options  for  controlling 
pollutants  in  storm  water  discharges, 
EPA  must  achieve  compliance  with  the 
technology-based  standards  of  the  Clean 
Water  Act  [Best  Available  Technology 
(BAT)  and  Best  Conventional 
Technology)).  The  Agency  does  not 
believe  that  it  is  appropriate  to  estabUsh 
specific  numeric  effluent  hmitations  or 
a  specific  design  or  performance 
standard  in  this  section  for  storm  water 
discharges  associated  with  industrial 
activity  from  facilities  which 


.  manufacture  transportation  equipment, 
industrial  or  commercial  machinery  to 
meet  BAT/BCT  standards  of  the  Clean 
Water  Act.  Instead,  this  section 
establishes  requirements  for  the 
development  and  implementation  of 
site-specific  storm  water  pollution 
prevention  plans  consisting  of  a  set  of 
Best  Management  Practices  (BMPs)  that 
are  sufficiently  flexible  to  address 
different  sources  of  pollutants  at 
different  sites. 

Certain  BMPs  are  implemented  to 
prevent  and/or  minimize  exposure  of 
pollutants  from  industrial  activities  to 
storm  water  discharges.  EPA  beheves 
the  most  effective  BMPs  for  reducing 
pollutants  in  storm  water  discharges  are 
exposure  minimization  practices. 
Exposure  minimization  practices  lessen 
the  potential  for  storm  water  to  come 
into  contact  with  pollutants.  Good 
housekeeping  practices  ensure  that 
facihties  are  sensitive  to  routine  and 
nonroutine  activities  which  may 
increase  pollutants  in  storm  water 
discharges.  The  BMPs  which  address 
good  housekeeping  and  exposure 
minimization  are  easily  implemented, 
inexpensive,  and  require  httle.  if  any, 
maintenance.  BMP  expenses  may 
include  construction  of  roofs  for  storage 
areas  or  other  forms  of  permanent  cover 
and  the  installation  of  berms/ dikes. 
Other  BMPs  such  as  detention/retention 
ponds  and  filtering  devices  may  be 
needed  at  these  facilities  because  of  the 
contaminant  level  in  the  storm  water 
discharges.  The  types  of  BMPs 
implemented  will  depend  on  the  tjrpe  of 


discharge,  types  and  concentrations  of 
contaminants,  and  the  volume  of  the 
flow. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geologjV 
hydrology  and  the  environmental 
setting  of  each  facihty.  and  volume  and 
type  of  discharge  generated.  Each 
facihty  will  be  unique  in  that  the 
source.  t>'pe,  and  volume  of 
contaminated  storm  water  discharges 
will  differ.  In  addition,  the  fate  and 
transport  of  pollutants  in  these 
discharges  will  vary.  EPA  beheves  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discharges  associated  with 
transportation  equipment,  industrial  or 
commercial  machinery  manufacturers. 

Part  1  group  appUcation  data  indicate 
that  BMPs  have  not  been  widely 
implemented  at  the  representative 
sampling  facihties.  Less  than  25  percent 
of  the  sampling  subgroup  reported  that 
they  store  some  materials  indoors;  less 
than  10  percent  cover  loading  areas, 
dumpsters.  drums,  or  above  ground 
tanks;  less  than  5  percent  of  the 
representative  facihties  utiUze  waste 
minimization  practices  {e.g..  recycling 
or  reusing  materials).' J'  Because  BMPs 
described  in  part  1  data  are  hmited.  the 
following  table  is  provided  to  identify 
BMPs  associated  with  activities  that 
routinely  occur  at  facilities  which 
manufacture  transportation  equipment, 
industrial  or  commercial  machinery. 


Table  aB-3.— General  Storm  Water  BMPs  for  Facilities  Which  Manufacture  Transportation  Equipment 

Industrial,  or  Commercial  Machinery 


Activity 


OuMoor  unloading  and  loading 


Outdoor  material  storage  (including  waste,  and 
particulate  emission  managemem). 


Best  management  practices  (BMPs) 


Confine  loading/unloading  activities  to  a  designated  area. 

Consider  perfomiing  loading/unloadir>g  activities  Indoors  or  in  a  covered  area. 

Consider  covering  loading/unloading  area  with  permanent  cover  (e.g.,  roofs)  or  temooraro 

cover  (e.g.,  tarps).  -r      i 

Close  storm  drains  during  loading/unioading  acUvttJes  in  sunounding  areas 
Avoid  loading/unioading  materials  in  the  rain. 

Inspect  the  unloading/loading  areas  to  detect  probienw  Mora  they  occur. 
Inspect  all  containers  prior  to  loading/wiioading  of  any  raw  or  spent  materials. 
Consider  berming,  curt)ing,  or  diidng  loadlngAjnloading  areas. 
Use  dry  clean-up  methods  instead  of  wasWng  the  areas  down. 
Train  employees  on  proper  loading/unioading  techniques. 
Confine  storage  of  materials,  parts,  and  equipment  to  designated  areas. 
Consider  curbing,  berming,  or  dildng  all  liquid  storage  areas. 
Train  employees  on  proper  waste  control  and  disposal. 
Consider  covering  tanits. 

Ensure  that  ail  containers  are  dosed  (e.g.,  valves  shut  lids  sealed,  caps  closed). 
Wash  and  rinse  containers  Indoors  before  storing  them  outdoors. 
If  outside  or  In  covered  areas,  minimize  runon  of  storm  water  by  grading  the  land  to  divert  How 

away  from  containers,  . 

Inventory  alt  raw  and  spent  materials. 
Clean  around  vents  and  stacks. 


">  Tbe$«  percentages  were  based  on  the 
information  reported  in  the  Part  1  group 
applicationa.  However,  some  {adUUe*  which  utiUze 


these  BMPs  as  part  of  their  daily  activities  may  not 
recognize  these  practices  as  BMPs  and  as  a  restilt 
did  not  report  this  Information  in  their  applications. 
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Table  AB-3.— General  Storm  Water  BMPs  for  Faciuties  Which  Manufacture  Transportation  Equipment 

Industrial,  or  Commercial  Machinery— Continued 


Activity 


Best  management  practices  (BMPs) 


Place  tut>s  around  vents  and  stacks  to  collect  pa'tcutate. 

Inspect  air  emission  control  systems  (e.g..  tjaghouses)  regularty.  and  repair  or  replace  wfien 

necessary. 
Store  wastes  in  covered,  leak  proof  containefs  (eg  .  dumpstere,  drums). 
Consider  shipping  ail  wastes  to  offsite  landfills  or  treatrrient  taaJi&es. 
Ensure  hazardous  waste  disposal  practices  are  performed  in  accordance  with  Federal,  Stats, 

and  local  requirements. 


Souroesr  NPOES  Storm  Water  Group  Applications— Part  1.  Received  by  EPA.  March  18. 1991  through  DeceiTt>er  31.1992 
EPA,  Office  of  VVater.  September  1992.  "Stonn  Water  Management  for  Industrial  Activities:  Oevetoping  PoUutkx?  Prevention  Plans  and  Best 
Management  Practices    EPA  832-R-92-006. 


4  Special  Conditions 

There  are  no  additional  requirements 
under  this  Section  other  than  those 
stated  Id  the  general  £act  sheet  language. 

5.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

EPA  believes  that  pollution 
prevention  is  the  most  effective 
approach  for  controlling  contaminated 
storm  water  discharges  from  facilities 
which  manufecture  transportation 
equipment,  industrial  or  commercial 
machinery.  The  requirements  included 
in  the  pollution  prevention  plans 
provide  a  flexible  framework  for  the 
development  and  implementation  of 
site-specific  controls  to  minimize  the 
pollutants  in  storm  water  discharges. 
This  flexibility  is  necessary  because 
each  facility  is  unique  in  that  the 
source,  type,  and  volume  of 
contaminated  storm  water  discharge 
will  vary  from  site  to  site. 

Under  today's  proposed  permit,  all 
facilities  must  prepare  and  implement  a 
storm  water  pollution  prevention  plan. 
The  pollution  prevention  plan 
requirement  reflects  EPA's  decision  to 
allow  operators  of  transportation 
equipment,  industrial  or  commercial 
machinery  manufacturing  facilities  to 
utiUze  BNfPs  as  the  BAT/BCT  level  of 
control  for  the  storm  water  discharges 
covered  by  this  section.  The  pollution 
prevention  plan  requirements  in  this 
section  are  consistent  with  EPA's  storm 
water  general  permits  finalized  on 
September  9. 1992  (57  PR  41236).  and 
September  25, 1992  (57  FR  44438),  for 
discharges  in  nonaudiorized  NPDES 
States. 

There  are  two  major  objectives  to  a 
pollution  prevention  plan:  (1)  To 
identify  sources  of  pollution  potentially 
a^cting  the  quality  of  storm  water 
discharges  associated  with  industrial 
activity  from  a  facility;  and  (2)  to 
describe  and  ensure  implementation  of 
practices  to  minimize  and  control 
pollutants  in  storm  water  discharges 


associated  with  industrial  activity  from 
a  facility. 

Specific  requirements  for  a  pollution 
prevention  plan  for  transportation 
equipment,  industrial  or  commercial 
machinery  iranufacturing  facilities  are 
described  below.  These  requirements 
must  be  implemented  in  addition  to  the 
baseline  pollution  prevention  plan 
provisions  discussed  previously, 

a.  Contents  of  the  plan.  Storm  water 
pollution  prevention  plans  are  intended 
to  aid  operators  of  transportatioQ 
equipment,  industrial  or  commercial 
machinery  manufacturing  facilities  to 
evaluate  all  potential  prevention  sources 
at  a  site,  and  assist  in  the  selection  and 
implementation  of  appropriate  measures 
designed  to  prevent,  or  control,  the 
discharge  of  pollutants  in  storm  water 
runoff.  EPA  has  developed  guidance 
entitled  "Storm  Water  Management  for 
Industrial  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices,"  EPA,  1992. 
(EPA  832-R-92-006)  to  assist 
permittees  in  developing  and 
implementing  pollution  prevention 
measures. 

(1)  Description  of  potential  pollutant 
sources.  Each  storm  water  pollution 
prevention  plan  must  describe 
activities,  materials,  and  physical 
features  of  the  facility  that  may 
contribute  pollutants  to  storm  water 
runoff  or.  during  periods  of  dry  weather, 
result  in  dry  weamer  flows.  This 
assessment  of  potential  storm  water 
pollutant  source  will  support 
subsequent  efforts  to  identify  and  set 
priorities  for  necessary  changes  in 
materials,  materials  management 
practices,  or  site  features,  as  well  as  aid 
in  the  selection  of  appropriate  structural 
and  nonstructural  control  techniques. 
Plans  must  describe  the  following 
elements: 

(a)  Site  map — ^The  plan  must  contain 
a  map  of  the  site  that  shows  the  pattern 
of  storm  water  drainage,  structural  and 
nonstructural  features  that  control 
pollutants  in  storm  water  nmoff  and  • 
process  wastewater  discharges,  surface 


water  bodies  (including  wetlands), 
places  where  significant  materials    2  are 
exposed  to  rainfall  and  nmoR.  and 
locations  of  major  spills  and  leaks  that 
occurred  in  the  3  years  prior  to  the 
efective  date  of  this  permit.  The  map 
must  also  indicate  the  direction  of  storm 
water  flow.  An  outline  of  the  drainage 
area  for  each  outfall  must  be  provided; 
and  the  location  of  each  outfall  and 
monitoring  points  must  be  indicated. 
An  estimation  of  the  total  site  acreage 
utiUzed  for  each  industrial  activity  (e.g., 
storage  of  raw  materials,  waste 
materials,  and  used  equipment)  must  be 
provided.  These  areas  include  liquid 
storage  tanks,  stockpiles,  holding  bins, 
used  equipment,  and  empty  drum 
storage.  These  areas  are  considered  to  be 
significant  potential  sources  of 
pollutants  at  facilities  which 
manufacture  transportation  equipment, 
industrial  or  commercial  machinery. 

(b)  Inventory  of  exposed  materials — 
Facility  operators  are  required  to 
carefully  conduct  an  inspection  of  the 
site  to  identify  significant  materials  that 
are  or  may  be  exposed  to  storm  water 
discharges.  The  inventory  must  address 
materials  that  within  3  years  prior  to  the 
effective  date  of  this  permit  have  been 
handled,  stored,  processed,  treated,  or 
disposed  of  in  a  manner  to  allow 
exposure  to  storm  water.  Findings  of  the 
inventory  must  be  documented  in  detail 
in  the  pollution  prevention  plan.  At  a 
minimum,  the  plan  must  describe  the 
method  and  location  of  onsite  storage  or 


'"Significant  materials  include.  "*  •  *  but  tare] 
cot  limited  to:  Raw  materials,  fuels,  materials  such 
as  solvents,  detergents,  and  plastic  pellets:  finished 
materials  such  as  metallic  products; .  .  .  hazardout 
substances  designated  under  section  101(14)  of 
CERCLA;  any  chemical  bcilities  are  required  to 
report  pursuant  to  section  313  of  Title  III  of  SARA; 
fertilizers:  pesticides:  and  waste  products  such  as 
ashes,  slag,  and  sludge  that  have  the  potential  to  tw 
released  with  storm  water  discharge."  (40  CFR 
122.26(b)(12)).  Significant  materiaL  commonly 
found  at  transportation  equipment,  industrial  or 
commercial  machinery  manufacturing  faciUtiea 
Include  raw  and  scrap  metals;  soirents;  used 
equipment;  petroleum  based  products:  waste 
materials  or  by-products  used  or  created  by  the 
bcility. 
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disposal;  practices  used  to  minimize 
contact  of  materials  with  precipitation 
and  runoff;  existing  structural  and 
nonstnictujal  controls  that  reduce 
pollutants  in  storm  water;  existing 
structxiral  controls  that  limit  process 
wastewater  discharges;  and  any 
treatment  the  nmoff  receives  before  it  is 
discharged  to  surface  waters  or  through 
a  separate  storm  sewer  system.  The 
description  must  be  updated  whenever 
there  is  a  significant  change  in  the  type 
or  amounts  of  materials,  or  material 
management  practices,  that  may  affect 
the  exposure  of  materials  to  storm 
water. 

(c)  Significant  spills  and  leaks— The 
plan  must  include  a  list  of  any 
significant  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
the  permit.  Significant  spills  include, 
but  are  not  limited  to.  releases  of  oil  or 
hazardous  substances  in  excess  of 
reportable  quantities  under  Section  311 
of  CWA  (see  40  CFR  Section  110.10  and 
Section  117.21)  or  Section  102  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA)  (see  40  CFR  Section 
302.4).  Significant  spills  may  also 
include  releases  of  oil  or  hazardous 
substances  that  are  not  in  excess  of 
reporting  requirements  and  releases  of 
materials  that  are  not  classified  as  oil  or 
a  hazardous  substance. 

(d)  Non-storm  water  discharges — Each 
pollution  plan  must  include  a 
certification,  signed  by  an  authorized 
individual,  that  discharges  from  the  site 
have  been  tested  or  evaluated  for  the 
presence  of  non-storm  water,  the  results 
of  any  test  and/or  evaluation  conducted 
to  detect  such  discharges,  the  test 
method  or  evaluation  criteria  used,  the 
dates  on  which  tests  or  evaluations  were 
performed,  and  the  onsite  drainage 
points  directly  observed  during  the  test 
or  evaluation.  Pollution  prevention 
plans  must  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  any  non-storm 
water  discharges. 

(e)  Sampling  data— Any  existing  data 
describing  the  quaUty  or  quantity  of 
storm  water  discharges  from  the  facility 
must  be  summarized  in  the  plan.  The 
description  should  include  a  discussion 
of  the  methods  used  to  collect  and 
analyze  the  data.  Sample  collection 
points  should  be  identified  in  the  plan 
and  shown  on  the  site  map. 

(f)  Summary  of  potential  pollutant 
sources — The  description  of  potential 
pollutant  sources  should  clearly  point  to 
activities,  materials,  and  physical 
features  of  the  facility  that  have  a 
reasonable  potential  to  contribute 
significant  amounts  of  pollutants  to 


storm  water.  Any  such  activities, 
materials,  or  features  must  be  addressed 
by  the  measures  and  controls 
subsequently  described  in  the  plan.  In 
conducting  the  assessment,  the  facility 
operator  must  consider  the  following 
activities:  raw  materials  (liquid  storage 
tanks,  stockpiles,  holding  bins),  waste 
materials  (empty  drum  storage),  and 
used  equipment  storage  areas.  The 
assessment  must  list  any  significant 
pollutant  Darameter{s)  (i.e.,  total 
suspended  solids,  oil  and  grease,  etc.) 
associated  with  each  source. 

(2)  Measures  and  controls.  Permittees 
must  select,  describe,  and  evaluate  the 
pollution  prevention  measures.  BMPs, 
and  other  controls  that  will  be 
implemented  at  the  facility.  Source 
reduction  measures  include  preventive 
maintenance,  spill  prevention,  good 
housekeeping,  training,  and  proper 
materials  management.  If  source 
reduction  is  not  an  option,  EPA 
supports  the  use  of  source  control 
measures.  These  include  BMPs  such  as 
material  covering,  water  diversion,  and 
dust  control.  If  source  reduction  or 
source  control  are  not  available,  then 
recycling  or  waste  treatment  are  other 
alternatives.  Recycling  allows  the  reuse 
of  storm  water,  while  treatment  lowers 
pollutant  concentrations  prior  to 
discharge.  Since  the  majority  of 
transportation  equipment,  industrial  or 
commercial  machinery  manufacturing 
occurs  indoors,  the  BMPs  identified 
above  are  geared  towards  only  those 
activities  occurring  outdoors  or 
otherwise  have  a  potential  to  contribute 
pollutants  to  storm  water  discharges. 

Pollution  prevention  plans  must 
discuss  the  reasons  each  selected 
control  or  practice  is  appropriate  for  the 
facility  and  how  each  of  the  potential 
pollutant  sources  will  be  addressed. 
Plans  must  identify  the  time  during 
which  controls  or  practices  will  be 
implemented,  as  well  the  effect  the 
controls  or  practices  will  have  on  storm 
water  discharges  from  the  site.  At  a 
minimum,  the  measures  and  controls 
must  address  the  follovkring  components: 

(a)  Good  housekeeping — Permittees 
must  describe  protocols  established  to 
reduce  the  possibility  of  mishandling 
chemicals  or  equipment  and  training 
employees  in  good  housekeeping 
techniques.  Specifics  of  this  plan  must 
be  communicated  to  appropriate  plant 
personnel. 

(b)  Preventive  maintenance— 
Permittees  are  required  to  develop  a 
preventive  maintenance  program  that 
includes  regular  inspections  and 
maintenance  of  storm  water  BMPs. 
Inspections  should  assess  the 
effectiveness  of  the  storm  water 
pollution  prevention  plan.  They  allow 


facility  personnel  to  monitor  the 
components  of  the  plan  on  a  regular 
basis.  The  use  of  a  checklist  is 
encouraged,  as  it  will  ensure  that  all  of 
the  appropriate  areas  are  insperted  and 
provide  documentation  for 
recordkeeping  purposes. 

(c)  Spilt  prevention  and  response 
procedures — Permittees  are  required  to 
identify  proper  material  handling 
procedures,  storage  requirements, 
containment  or  diversion  equipment, 
and  spill  removal  procedures  to  reduce 
exposure  of  spills  to  storm  water 
discharges.  Areas  and  activities  which 
are  high  risks  for  spills  at  transportation 
equipment,  industrial  or  commercial 
machinery  manufacturing  facilities 
include  raw  material  unloading  and 
product  loading  areas,  material  storage 
areas,  and  waste  management  areas. 
These  activities  and  areas  and  their 
drainage  points  must  be  described  in  the 
plan. 

(d)  Inspections — Qualified  personnel 
must  inspect  designated  equipment  and 
areas  of  tne  facility  at  the  proper 
intervals  specified  in  the  plan.  The  plan 
should  identify  areas  which  have  the 
potential  to  poUute  storm  water  for 
periodic  inspections.  Records  of 
inspections  must  be  maintained  onsite. 

(e)  Employee  training— Permittees 
must  describe  a  program  for  informing 
and  educating  personnel  at  all  levels  of 
responsibility  of  the  components  and 
goals  of  the  storm  water  pollution 
prevention  plan.  A  schedule  for 
conducting  this  training  should  be 
provided  in  the  plan.  Where 
appropriate,  contractor  personnel  must 
also  be  trained  in  relevant  aspects  of 
storm  water  pollution  prevention. 
Topics  for  employee  training  should 
include  good  housekeeping,  materials 
management,  and  spill  response 
procedures. 

(f)  Recordkeeping  and  internal 
reporting  procedures — ^Permittees  must 
describe  procedures  for  developing  and 
retaining  records  on  the  status  and 
effectiveness  of  plan  implementation. 
This  includes  the  success  and  failure  of 
BMPs  inaplemented  at  the  facility. 

(g)  Sediment  and  erosion  control— 
Permittees  must  identify  areas,  due  to 
topography,  activities,  soils,  cover 
materials,  or  other  factors  that  have  a 
high  potential  for  soil  erosion.  Measures 
to  eliminate  erosion  must  be  identified 
in  the  plan. 

(h)  Management  of  runoff— Permittees 
must  provide  an  assessment  of 
traditional  storm  water  management 
practices  that  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  so  as  to 
reduce  the  discharge  of  pollutants. 
Based  on  this  assessment,  practices  to 
control  runoff  from  these  areas  must  be 
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identified  and  implemented  as  required 
by  the  plan. 

(3)  Comprehensive  site  compliance 
evaluation.  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to:  (1)  confirm  the  accuracy  of 
the  description  of  potential  sources 
contamed  in  the  plan,  (2)  determine  the 
effectiveness  of  the  plan,  and  (3)  assess 
compliance  with  the  terms  and 
conditions  of  this  section. 
Comprehensive  site  compliance 
evaluations  must  be  conducted  once  a 
year  for  transportation  equipment, 
industrial  or  commercial  machinery 
manufacturing  facilities.  The 
individual(s)  who  will  conduct  the 
inspections  must  be  identified  in  the 
plan  and  should  be  members  of  the 
pollution  prevention  team.  Inspection 
reports  must  be  retained  for  at  least  3 
years  after  the  date  that  the  permit 
expires. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  never  more 
than  12  weeks  after  completion  of  the 
inspection. 

6.  Numeric  Effluent  Limitation 

There  are  no  additional  requirements 
under  this  section  other  than  those 
stated  in  the  general  fact  sheet  language. 

7.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44  (i)(2)  established  on  April  2, 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  facilities  that 
manufacture  transportation  equipment, 
industrial,  or  commercial  machinery. 
Based  on  a  consideration  of  the  BMPs 
typically  used  at  these  facilities,  and 
generally  low  pollutant  values  firom  the 
application  data,  EPA  believes  that  the 
pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  storm  water 
contamination  is  minimized.  Because 
permittees  are  not  required  to  conduct 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 


implementing  the  pollution  prevention 
plan. 

Quarterly  visual  inspections  of  a 
storm  water  discharge  from  each  outfall 
are  required  at  transportation 
equipment,  industrial,  or  commercial 
machinery  manufacturing  facilities.  The 
inspection  must  be  of  a  grab  sample 
collected  from  each  storm  water  outfall. 
The  examination  of  storm  water  grab 
samples  shall  include  any  observations 
of  color,  odor,  turbidity,  floating  solids, 
foam,  oil  sheen,  or  other  obvious 
indicators  of  storm  water  pollution.  The 
inspections  must  be  conducted  in  a  well 
lit  area.  No  analytical  tests  are  required 
to  be  performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  dayhght  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  runoff  begins  discharging. 
Reports  of  the  visual  observation 
include:  the  examination  date  and  time, 
examination  personnel,  visual  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost.  Although  the  visual 
examination  cannot  assess  the  chemical 
properties  of  the  storm  water  discharged 
fi-om  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
frequency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
staffs  understanding  of  the  storm  water 


problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.]  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed^bove,  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  facilities  that  manufacture 
transportation  equipment,  industrial,  or 
commercial  machinery.  EPA  beheves 
that  between  quarterly  visual 
inspections  and  site  compliance 
evaluations  potential  sources  of 
contaminants  can  be  recognized, 
addressed,  and  then  controlled  with 
BMPs.  In  determining  the  monitoring 
requirements,  EPA  considered  the 
nature  of  the  industrial  activities  and 
significant  materials  exposed  at  these 
sites,  and  performed  a  review  of  data 
provided  in  Part  2  group  applications. 

8.  Cost  Estimates 

There  are  no  additional  requirements 
imder  this  section  other  than  those 
stated  in  the  general  fact  sheet  language. 

AC.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Facilities 
That  Manufacture  Electronic  and 
Electrical  Equipment  and  Components, 
Photographic  and  Optical  Goods 

1.  Discharges  Covered  Under  This 
Section 

This  sector  covers  storm  water 
discharges  associated  with  industrial 
activity  from  facihties  in  major  Standard 
Industrial  Classification  (SIC)  groups  36 
and  38.  and  industrial  group  357. 

Major  SIC  group  36  includes 
manufacturers  of  a  broad  range  of 
electronic  and  electrical  equipment  and 
components,  not  including  computer 
equipment.  Specifically,  this  group 
includes  manufacturers  of  electricity 
distribution  equipment  such  as 
transformers  and  switch-gear,  electrical 
industrial  equipment  such  as  motors 
and  generators,  household  appliances, 
electric  lighting  and  wiring  equipment 
such  as  light  bulbs  and  lighting  fixtures, 
and  audio  and  video  equipment 
including  phonograph  records  and 
audio  tapes  and  disks.  Also  included  are 
manufacturers  of  communication 
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equipment  including  telephone  and 
telegraph  equipment,  radio  and 
television  equipment,  electronic 
components  such  as  printed  circuit 
boards  and  semiconductors  and  related 
devices,  and  miscellaneous  electrical 
items  such  as  batteries  and  electrical 
equipment  for  automobiles. 

Major  SIC  group  38  includes 
manufacturers  of  measuring,  analyzing, 
and  controlling  instruments, 
photographic,  medical  and  optical 
goods,  and  watches  and  clocks. 
Specifically,  this  group  includes 
facilities  which  manufacture  search, 
detection,  navigation,  or  guidance 
systems  such  as  radar  and  sonar 
equipment,  measurement  and  control 
instruments  and  laboratory  apparatus, 
surgical,  medical  and  dental 
instruments  and  supplies,  photographic 
equipment  and  supplies,  and  watches 
and  clocks. 

Computer  and  office  equipment  is 
included  in  industrial  SIC  group  357. 
This  group  includes  manufacturers  of 
computers,  computer  storage  devices, 
and  peripheral  equipment  for  computers 
such  as  printers  and  plotters. 
Manufacturers  of  miscellaneous  office 
machines  are  also  included  in  this 
group. 

The  SIC  codes  of  the  faciUties  covered 
by  this  section  are  in  category  (xi)  of  the 
definition  of  storm  water  discharges 
associated  with  industrial  activity. 
Storm  water  discharges  from  facilities  in 
this  category  are  only  regulated  where 
precipitation  and  storm  water  runon 
come  into  contact  with  areas  associated 
with  industrial  activities,  and 
significant  materials.  Significant 
materials  include,  but  are  not  limited  to. 
raw  materials,  waste  products,  fuels, 
finished  products,  intermediate 
products,  by-products,  and  other 
materials  associated  with  industrial 
activities. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 


being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section{s),  that  industrial 
facility  shall  comply  with  any  and  all 
apphcable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Pollutants  Found  in  Storm  Water 
Discharges 

a.  Sources  of  pollutants.  As  discussed 
above,  the  SICs  of  the  facilities  in  this 
sector  fall  into  category  (xi)  of  the 
definition  of  "storm  water  associated 
with  industrial  activity"  found  at  40 
Code  of  Federal  Regulations  (CFR) 
122.26(b)(14).  As  noted  in  the  preamble 
to  the  final  storm  water  regulations  of 
November  16. 1990.  most  of  the  actual 
manufacturing  and  processing  activity 
at  these  types  of  facihties  normally 
occurs  indoors  (55  FR  48008). 

Additional  information  concerning 
these  manufacturing  processes  and  the 
industrial  sector  itself  can  be  found  in 
the  following  documents: 

•  "Development  Document  for 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Electrical  and 


Electronics  Components  Point  Source 
Category.  Phase  I,"  EPA  440/1-83/075. 

•  "Development  Document  for 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Electrical  and 
Electronic  Components  Point  Source 
Category,  Phase  n."  EPA  440/1-84/075. 

•  "Development  Docximent  for 
Existing  Source  Pretreatment  Standards 
for  the  Electroplating  Point  Source 
Category."  EPA  440/1-79/003. 

•  "Development  Document  for 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Metal  Finishing  Point 
Source  Category,"  EPA  440/1-83/091. 

The  types  of  activities  at  these 
facilities  where  exposure  to  storm  water 
may  occur  consist  primarily  of  loading/ 
unloading  activities,  and  the  storage  and 
handling  of  raw  materials,  by-products, 
final  products  or  waste  products.  A 
wide  variety  of  materials  are  used  at 
these  facilities  including  metals,  acids 
used  for  chemical  etching,  alkaline 
solutions,  solvents,  various  oils  and 
fuels  and  miscellaneous  chemicals. 
Tanks  or  drums  of  these  materials  may 
be  exposed  to  storm  water  dunng 
loading/unloading  operations,  or 
through  outdoor  storage  or  handling  at 
some  facilities. 

Liquid  wastes  which  may  be  exposed 
at  least  temporarily  include  spent 
solvents  and  acids,  miscellaneous 
chemicals  and  oily  wastes.  These  wastes 
may  be  contaminated  with  a  variety  of 
heavy  metals  and  chlorinated 
hydrocarbons.  Used  equipment,  scrap 
metal  and  wire,  soiled  rags  and  sanding 
materials  may  also  be  exposed  to  storm 
water  and  constitute  a  potential  source 
of  pollutants.  In  addition,  some  facihties 
reported  that  dumpsters  containing  non- 
hazardous  wastes  or  manufacturing 
debris  may  be  exposed  to  storm  water. 
Table  AC-1  lists  potential  pollutant 
sources  from  activities  that  commonly 
take  place  at  facilities  which 
manufacture  electronic  and  electrical 
equipment  and  components, 
photographic  and  optical  goods. 


Table  AC-i.— Common  P0LLUTA^4T  Sources 


Activity 


Outdoor  Material  Loading/Unloading  . 


Outdoor    Material    and    Equipment 
Storage. 


Pollutant  source 


Wooden  pallets,  spills/leaks  from  material  handling 
equipment  raw  materials,  finished  products,  sol- 
vents. 

Sulfuric  acid,  alkaline  solutions,  solvents,  mis- 
cellaneous chemicals,  oily  wastes,  lead,  silver, 
copper,  zinc,  spent  solvents  and  acids,  scrap 
metal  and  wire,  oily  rags. 


Pollutants 


TSS,  oil  and  grease,  organics. 


Organics,  oil  and  grease,  acids,  alkalinity,  heavy 
metals. 


b.  Storm  water  sampling  results. 
Tables  AC-2  and  AC-3  summarize  the 
storm  water  monitoring  results  for  the 
basic  parameters  which  were  reported 


by  facilities  in  this  sector.  Table  AC-2 
provides  composite  sample  data  and 
Table  AC-3  provides  the  grab  sample 
results. 
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Table  AC-2.— Composite  Sample  Results 


Pollutant 


BOD, 

COD 

NO3  ♦  NOj  r»itrogen  ... 
Total  Kjeldahl  nitrogen 

Oil  and  grease  

PH  

Total  phosphorus 

TSS 


Units 


mg/L 

mg/L 

mg/L 

mgl. 

mg^ 

s.u.  .. 

mg/L 

mg/L 


Numt>er 
of  Sam- 
ples 


64 
65 
64 
62 

N/A 
69 
64 
63 


Mean 


8.81 

59.18 

0.83 

1.46 

r4/A 

N/A 

7.43 

89.21 


Min 


1.0 
4.0 
0.16 
0.06 
N/A 
5.5 
0.01 
1.0 


Max 


139.0 

220.0 

2.54 

13.6 

N/A 

8.3 

44.4 

716.0 


Median 


5.5 
46.0 
0.512 
1.050 
N/A 
N/A 
0.132 
29.0 


95th 
Perc. 


14.0 

200.0 
1.43 
3.70 

N/A 

N/A 
1.2 

370.0 


Table  aC-3.— Grab  Sample  Results 


Pollutant 


BOD,., 

COD  ..J. 

NO3  +  NO2  nitrogen 

Total  Kjeldahl  nitrogen 

Oil  and  grease  y 

pH  : 

Total  phosphorus 

TSS 


Units 


mg/L 

mg/L 

mg/L 

mg/L 

mg/L 

S.U  ... 

mg/L 

mg/L 


Number 
of  sam- 
ples 


64 
65 
64 
62 
69 
69 
64 
63 


Mean 


8.81 
59.18 
0.83 
1.46 
0.58 
N/A 
1.50 
89.21 


Min 


0.0 

0.0 

0.00 

0.0 

0.00 

5.04 

0.01 

1.0 


Max 


54.0 

450.0 

6.97 

10.2 

9.0 

8.8 

80.1 

610.0 


Median 


5.50 
46.0 

0.512 

1.05 

0.0 
N/A 

0.132 
29.00 


95th 
Perc. 


32.0 

170.0 

2.8 

4.29 

5.0 

N/A 

1.1 
348.0 


99th 
Perc. 


54.0 
450.0 
6.97 

10.20 
N/A 
N/A 

80.10 
610.0 


99th 
Perc. 


54.0 
450.0 
6.97 
10.20 
9.0 
N/A 
80.10 
610.0 


For  the  majority  of  the  pollutants,  the 
grab  sample  results  are  somewhat  higher 
than  the  composite  results  indicating  a 
moderate  "first  flush"  effect.  Overall, 
the  results  summarized  in  Table  AC-3 


do  not  differ  substantially  from  the 
NURP  results.  As  with  the  NURP 
results,  these  data  indicate  wide 
variabiUty  in  the  monitoring  results. 

EPA  has  also  reviewed  the  monitoring 
results  for  nonconventional  and  priority 


toxic  pollutants  required  by  Parts  B  and 
C  of  Form  2F.  Table  AC-4  summarizes 
the  results  for  parameters  where  at  least 
some  of  the  reported  values  exceeded 
NURP  averages  and  may  be  a  resuh  of 
industrial  activities  at  the  facilities. 


Table  AC-4.— Results  for  Nonconventional  and  Priority  Toxic  Pollutants 


Pollutant 

Unit 

Number  of 
obsidetects 
grab  sam- 
ples 

Range  grab 

sanr.ples 

Number  of 

obs7detects 

comp.  sanv 

pies 

Range  conv 
posite  sam- 
ples 

Range  NURP 

Copper 
Lead  .. 
Silver  . 
Zinc  .... 

mg/L 
mgA. 
mg/L 
mg/L 

54/24 

60/24 

52/4 

51/38 

0.00-1.00 
0.00-.57 

0.00-0.01 
0.00-1.1 

50/14 

56/13 

48/3 

48A37 

0.00-.06 

0.00-.17 

0.00-0.01 

0.00-1.2 

.001-.1 

0.006-.46 

0.0002-0.0008 

.01-2.4 

EPA  contacted  certain  group  members 
to  try  to  determine  more  specifically  the 
possible  sources  of  the  pollutants 
reported  above.  Copper  is  widely  used 
in  the  manufacture  of  electrical 
products  and  was  commonly  detected  in 
storm  water  samples.  However,  only  one 
grab  sample  (10  mg/L)  exceeded  by  a 
wide  margin  the  weighted  mean  for 
copper  (.43  mg/L)  in  Table  AC-3 
reported  by  the  NURP  study.  In  this  case 
the  cooper  was  thought  to  be  a  result  of 
leaks  associated  with  the  maintenance 
of  a  waste  tank  containing  copper.  Other 
readings  for  copper  which  exceeded  the 
NURP  average  were  thought  to  result 
from  factors  such  as  the  leaching  of  old 
pipes  or  from  soils  naturally  high  in 
copper. 

One  grab  sample  was  reported  in 
which  lead  was  detected  at  a  level  (0.57 


mg/L)  which  exceeded  the  range 
reported  in  the  NURP  study.  However, 
the  facility  in  question  could  not 
explain  the  result  and  indicated  that 
minimal  amounts  of  lead  are  used  at  the 
facility.  Facihties  which  reported 
elevated  levels  in  zinc  were  also 
uncertain  as  to  the  source;  however, 
leaching  of  old  pipes  was  suggested  as 
a  possibility. 

One  facility  reported  a  concentration 
of  0.01  mg/L  for  silver  in  storm  water 
runoff.  Although  a  special  silver  based 
solder  is  used  onsite,  the  facility  could 
still  not  explain  the  monitoring  result. 

Facilities  in  this  sector  utilize  and 
also  conducted  sampling  for  a  wide 
variety  of  nonconventional  and  priority 
toxic  pollutants  in  addition  to  those 
listed  above.  While  the  sampUng  results 
did  not  indicate  any  special  concerns 


with  regards  to  other  pollutants,  it 
should  be  noted  that  the  above  results 
are  based  on  the  limited  sampling 
activity  required  by  the  group 
apphcation  regulations  (40  CTR 
122.26(c)(2)).  Therefore,  it  would  be 
premature  to  conclude  that  the  above 
pollutants  are  the  only  pollutants  that 
could  ever  be  present  at  benchmark 
levels  in  the  storm  water  discharges 
from  facilities  in  this  sector. 

3.  Options  for  ControlUng  Pollutants 

In  evaluating  options  for  controlling 
pollutants  in  storm  water  discharges, 
EPA  must  achieve  compliance  with  the 
technology-based  standards  of  the  Clean 
Water  Act  [Best  Available  Technology 
(BAT)  and  Best  Conventional 
Technology)].  The  Agency  does  not 
believe  that  it  is  appropriate  to  establish 
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specific  numeric  effluent  limitations  or 
a  specific  design  or  performance 
standard  in  this  section  for  storm  water 
discharges  associated  with  industrial 
activity  from  facilities  which 
manufacture  electronic  and  electrical 
equipment  and  components,  and 
photographic  and  optical  goods  to  meet 
BAT/BCT  standards  of  the  Clean  Water 
Act.  Instead,  this  section  establishes 
requirements  for  the  development  and 
implementation  of  site-specific  storm 
water  pollution  prevention  plans 
consisting  of  a  set  of  Best  Management 
Practices  (BMPs)  that  are  sufficiently 
flexible  to  address  different  sources  of 
pollutants  at  different  sites. 

Certain  BMPs  are  implemented  to 
prevent  and/or  minimize  exposure  of 
pollutants  from  industrial  activities  to 
storm  water  discharges.  EPA  believes 
the  most  effective  BMPs  for  reducing 
pollutants  in  storm  water  discharges  are 
exposure  minimization  practices. 
Exposure  minimization  practices  lessen 
the  potential  for  storm  water  to  come 
into  contact  with  pollutants.  Good 
housekeeping  practices  ensure  that 
facilities  are  sensitive  to  routine  and 
nonroutine  activities  which  may 


increase  pollutants  in  storm  water 
discharges.  The  BMPs  which  address 
good  housekeeping  and  exposure 
minimization  are  easily  implemented, 
inexpensive,  and  require  Httle,  if  any, 
maintenance.  BMP  expenses  may 
include  construction  of  roofs  for  storage 
areas  or  other  forms  of  permanent  cover 
and  the  installation  of  berms/dikes. 
Other  BMPs  such  as  detention/retention 
ponds  and  filtering  devices  may  be 
needed  at  these  facilities  because  of  the 
contaminant  level  in  the  storm  water 
discharges.  The  types  of  BMPs 
implemented  will  depend  on  the  type  of 
discharge,  types  and  concentrations  of 
contaminants,  and  the  volume  of  the 
flow. 

The  selection  of  the  most  effective 
BMPs  will  be  based  on  site-specific 
considerations  such  as:  facility  size, 
climate,  geographic  location,  geology/ 
hydrology  and  the  environmental 
setting  of  each  facility,  and  volume  and 
type  of  discharge  generated.  Each 
facility  will  be  imique  in  that  the 
source,  type,  and  volume  of 
contaminated  storm  water  discharges 
will  differ,  hi  addition,  the  fate  and 
transport  of  pollutants  in  these 


discharges  will  vary.  EPA  believes  that 
the  management  practices  discussed 
herein  are  well  suited  mechanisms  to 
prevent  or  control  the  contamination  of 
storm  water  discharges  associated  with 
manufacturers  of  electronic  and 
electrical  equipment  and  components, 
and  photographic  and  optical  goods. 

Part  1  group  application  data 
indicated  that  the  most  widely 
implemented  BMPs  are  spill  prevention 
and  response  techniques  (used  by 
approximately  68  percent  of  the 
sampling  facilities)  and  waste 
minimization  practices  (employed  by 
approximately  54  percent  of  the 
sampling  facilities).  However,  less  than 
30  percent  of  the  sampling  subgroup 
reported  that  they  use  covering; 
approximately  3  percent  have  roofs  over 
their  raw  materials;  and  less  than  3 
percent  store  raw  materials  indoors. '33 
Because  BMPs  described  in  part  1  data 
are  generally  limited.  Table  AG-5  is 
provided  to  identify  BMPs  associated 
with  activities  that  routinely  occur  at 
manufacturers  of  electronic  and 
electrical  equipment  and  components, 
and  photographic  and  optical  goods. 


Table  AC-5.-General  Storm  Water  BMPs  for  Manufacturers  of  Electronic  and  Electrical  Equipment  and 

Components,  Photographic  and  Optical  Goods 


Activity 


Outdoor  Unloading  and  Loading 


Best  management  practices  (BMPs) 


Confine  loading/unloading  activities  to  a  designated  area. 
Consider  performing  loading/unloading  activities  Indoors  or  in  a  covered  area 
Consider  covering  loading/unloading  area  with  permanent  cover  (e.g..  roofs)  or  temoorarv 
cover  (e.g..  tarps).  f      > 

Close  storm  drains  during  loading/unloading  activities  in  surrounding  areas 
Avoid  loadlng^nloading  materials  in  the  rain. 

Inspect  the  unloading/loading  areas  to  detect  problems  before  they  occur. 
Inspect  ail  containers  prior  to  loading^nloadlng  of  any  raw  or  spent  materials. 
Consider  benming,  curbing,  or  diking  loading/unloading  areas. 
Dead-end  sump  where  spilled  materials  could  be  directed. 
Drip  pans  under  hoses. 

Use  dry  clean-up  methods  instead  of  washing  the  areas  down. 
Train  employees  on  proper  loading/unloading  techniques  and  spill  prevention  and  response. 


'»  These  percentages  were  based  on  the 
information  reported  in  the  Part  1  group 
applications.  However,  some  facilities  which  utilize 


these  BMPs  as  part  of  theii  daily  activities  may  not 
recognize  these  practices  as  BMPs  and  as  a  result 
did  not  report  this  information  in  their  applications. 
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TABLE  AC-5.-OENERAL  STORM  WATER  BMPS  FOR  MANUFACTURERS  OF  ELECTRONIC  AND  ELECTRICAL  ECJUIPMENT  AND 

Components.  Photographic  and  Optical  Goods— Continued 


Activtty 


Outdoor  Material  Storags  (irKluding  waste,  and 
paiUctials  amission  management). 


Bast  management  practices  (BMPs) 


Confine  storage  of  mafenals,  parts,  and  equipment  to  deslgrated  tu^eas. 

Consider  secondary  containment  using  curt)lng,  terming,  or  diking  all  liquid  storage  areas 

Tra»n  empioyees  (n  spill  prevention  and  response  techniques. 

Train  employees  on  proper  waste  control  and  disposal. 

Consider  covertng  tanics. 

Ensure  that  ail  containers  are  closed  (e.g..  valves  shut,  ids  sealed,  caps  dosed). 

Wash  and  rtnse  containers  indoors  t)efore  stortng  them  outdoors. 

If  outside  or  in  covered  areas,  minimize  runon  of  stonn  water  by  grading  the  land  to  dwert  How 

away  from  containers, 
teak  detection  and  container  integrity  testing 
Direct  njnoff  to  onsite  retenton  pond. 
Inventory  all  raw  and  spent  materials. 
Clean  around  vents  and  stacks. 
Place  tubs  around  vents  arxl  stacks  to  collect  particuiata. 
Inspect  air  emission  control  systems  (e.g..  baghouses)  regulaily,  and  repair  or  replace  when 

necessary. 
Store  wastes  in  covered,  leak  proof  containers  (e.g..  dumpsters.  drums). 
Consider  shipping  all  wastes  to  offsite  landfills  or  treatment  faclNties. 
Ensure  hazardous  waste  disposal  practwes  are  perlom^ed  In  accordance  with  Feoerai.  State. 

and  tocai  requrements. 


IST%i!^r«»^^f/i^c^?*^.S'°Vg«'!^^l^''^?r^^^)-  "«<»*v«l  by  EPA.  March  18.  1991.  through  December  31.  ^99^. 
M^t^SSi^pSrtSf  "  IpaSVII^I  Management  for  Industhal  Acttvlties:  Dev^ing  Polluton  Prevention  Plans  and  Best 


4.  Special  Conditions 

There  are  no  additional  requirements 
under  this  section  other  than  those 
stated  In  Part  VI.B  of  this  fact  sheet. 

5.  Stonn  Water  Pollution  Prevention 
Plan  Requirements 

There  are  no  additional  requirements 
beyond  those  described  in  Part  VI.C.  of 
this  fact  sheet 

6.  Numeric  Effluent  Limitations 

No  numeric  effluent  limitations  are 
proposed  for  facilities  in  this  sector, 
beyond  those  described  in  Part  VT.F.  of 
this  fact  sheet 

7.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The 
regulatory  modifications  at  40  CFR 
122.44(i)(2)  established  on  April  2. 
1992,  grant  permit  writers  the  flexibility 
to  reduce  monitoring  requirements  in 
storm  water  discharge  permits.  EPA  has 
determined  that  the  potential  for  storm 
water  discharges  to  contain  pollutants 
above  benchmark  levels,  because  of  the 
industrial  activities  and  materials 
exposed  to  precipitation,  does  not 
support  sampling  at  facilities  that 
manufacture  electronic  and  electrical 
equipment  and  components, 
photographic,  and  optical  goods.  Based 
on  a  consideration  of  the  BMPs  typically 
used  at  these  facilities,  and  generally 
low  pollutant  values  from  the 
application  data.  EPA  believes  that  the 
pollution  prevention  plan  with  visual 
observations  of  storm  water  discharges 
will  help  to  ensure  storm  water 


contamination  is  minimized.  Because 
permittees  are  not  required  to  condua 
sampling,  they  will  be  able  to  focus 
their  resources  on  developing  and 
implementing  the  pollution  prevention 
plan. 

Quarterly  visual  inspection  of  a  storm 
water  discharge  from  each  outfall  are 
required.  The  inspection  must  be  of  a 
grab  sample  collected  from  each  storm 
water  outfall.  The  examination  of  storm 
water  grab  samples  shall  include  any 
observations  of  color,  odor,  tiu-bidity, 
floating  solids,  foam,  oil  sheen,  or  other 
obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analjlical  tests  are  required  to  be 
performed  on  these  samples. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hoiu"s  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
runoff.  EPA  expects  that,  whenever 
practicable,  the  same  individual  should 
carry  out  the  collection  and  examination 
of  discharges  throughout  the  life  of  the 
permit  to  ensure  the  greatest  degree  of 
consistency  possible.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt  December  to  February; 
March  to  May;  June  to  August; 
September  to  November.  Grab  samples 
shall  be  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  60  minutes) 
of  when  the  rxmoff  begins  disrharging 
Reports  of  the  visual  observation 


include:  the  examination  date  and  time, 
examination  p>ersotmel.  visiial  quality  of 
the  storm  water  discharge,  and  probable 
sources  of  any  observed  storm  water 
contamination.  The  visual  observation 
reports  must  be  maintained  onsite  with 
the  pollution  prevention  plan. 

EPA  believes  that  this  quick  and 
simple  assessment  will  help  the 
permittee  to  determine  the  effectiveness 
of  his/her  plan  on  a  regular  basis  at  very 
little  cost  Although  the  visual 
examination  cannot  assess  the  chemical 
properties  of  the  storm  water  discharged 
from  the  site,  the  examination  will 
provide  meaningful  results  upon  which 
the  facility  may  act  quickly.  The 
fiwjuency  of  this  visual  inspection  will 
also  allow  for  timely  adjustments  to  be 
made  to  the  plan.  If  BMPs  are 
performing  ineffectively,  corrective 
action  must  be  implemented.  A  set  of 
tracking  or  follow-up  procedures  must 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  The  visual  examination  is 
intended  to  be  performed  by  members  of 
the  pollution  prevention  team.  This 
hands-on  inspection  will  enhance  the 
staff's  understanding  of  the  storm  water 
problems  on  that  site  and  the  effects  of 
the  management  practices  that  are 
included  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
doctunent  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  wrhich  may  prohibit 
the  collection  of  samples  include 
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weather  conditions  that  create 
dangerous  conditions  for  personnel 
{such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

As  discussed  above,  EPA  does  not 
believe  that  chemical  monitoring  is 
necessary  for  facilities  that  manufacture 
electronic  and  electrical  equipment  and 
components,  photographic,  and  optical 
goods.  EPA  believes  that  between 
quarterly  visual  inspections  and  site 
compliance  evaluations  potential 
sources  of  contaminants  can  be 
recognized,  addressed,  and  then 
controlled  with  BMPs  In  determining 
the  monitoring  requirements,  EPA 
considered  the  nature  of  the  industrial 
activities  and  significant  materials 
exposed  at  these  sites,  and  performed  a 
review  of  data  provided  in  Part  2  group 
appUcations. 

8.  Alternative  Monitoring  Requirements 

EPA  requests  comment  upon  the 
following  monitoring  and  reporting 
requirements  in  lieu  of  those  listed  in 
Part  XI.AC.  of  today's  proposed  permit. 
a.  Annual  monitoring  requirements. 
During  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit,  and 
except  as  provided  in  VI.E.3..  6.  and  7. 
(Sampling  Waiver,  Representative 
Discharge,  and  Alternative 
Certification),  or  VIII.AC.S.c. 
(Exemptions  From  Storm  Water 
Monitoring),  facilities  covered  under 
this  section  of  the  permit  shall  monitor 
storm  water  discharges  associated  with 
Industrial  activity  once  per  year  for  the 
following  pollutants: 

•  Oil  and  grease,  COD.  TSS.  and  pH;. 
and 

•  Any  additional  toxic  pollutants  that 
the  permittee  finds  in  the  Description  of 
Potential  Pollutant  Sources  [Section 
VI.C.2  above]  and  may  be  present  in 
storm  water  discharges  in  significant 
quantities. 

Permittees  must  retain  monitoring 
results  in  accordance  with  Part  VI.E.4. 
(Retention  of  Records).  In  addition  to 
the  parameters  listed  below,  the 
permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 

b.  Sample  type.  All  samples  shall  be 
coUerted  as  grab  samples.  All  such 


samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

c.  Exemptions  from  storm  water 
monitoring.  Storm  water  monitoring 
may  be  discontinued  on  a  pollutant-by- 
poUutant  basis  for  the  pollutants 
specified  in  VIII.AC.8.  above  if  two 
successive  samples  indicate  that  a 
particular  pollutant  is  not  present  in 
significant  quantities.  Monitoring  may 
be  discontinued  entirely  if  two 
successive  samples  indicate  that  no 
pollutants  are  found  in  significant 
quantities. 

d.  Quarterly  visual  examination  of 
stonn  water  runoff.  (l)Ona  quarterly 
basis,  permittees  shall  conduct  a  visual 
examination  of  storm  water  discharges 
from  each  outfall  which  discharges 
storm  water  associated  with  industrial 
activity.  If  the  facihty  has  two  or  more 
outfalls  with  substantially  identical 
effluents  (based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
in  the  area  drained  by  the  outfall),  the 
visual  examination  may  be  conducted 
on  only  one  such  outfall. 

(2)  The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  unless  there  is 
Insufficient  rainfall  or  snow-melt  to 
produce  a  runoff  event.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  purposes  of 
Inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow-melt:  December  to  February     - 
(storm  water  runoff  or  snow-meh); 
March  to  May  (storm  water  runoff);  June 
to  August  (storm  water  runoff);  and 
September  to  November  (storm  water 
runoff  or  snow-melt). 

(3)  Examinations  shall  be  conducted 
within  the  first  30  minutes  (or  as  soon 
thereafter  as  practical,  but  not  to  exceed 
60  minutes)  of  when  the  runoff  begins 
discharging.  The  examinations  shall 
include  any  observations  of  color,  odor, 
turbidity,  floating  solids,  foam,  oil  sheen 
or  other  obvious  indications  of  storm 
water  pollution.  No  analytical  tests  are 
required  to  be  performed.  Examinations 
shall  be  conducted  so  as  to  provide  a 
reasonable  representation  of  the  nature 


of  a  typical  storm  water  discharge  at  that 
site  during  that  time  of  year. 

(4)  Information  must  be  maintained 
onsite  and  include:  the  examination 
date  and  time,  examination  personnel, 
visual  quality  of  the  storm  water 
discharge,  and  probable  sources  of  any 
observed  storm  water  contamination. 

K.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
proposed  multi-sector  general  permit 
under  the  Paperwork  Reduction  Act  of 
1980. 44  U.S.C.  3501  et  seq.  The 
information  collection  requirements  in 
today's  permit  have  afready  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  previous 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act. 

X.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  use.  601  et  seq.,  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  Under  5  U.S.C.  605(b).  no 
Regulatory  Flexibility  Analysis  is 
required,  however,  where  the  head  of 
the  Agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Today's  proposed  permit  will  provide 
any  small  entity  the  opportunity  to 
obtain  storm  water  permit  coverage  as  a 
result  of  the  group  application  process. 
Group  applications  provided  small 
entities  a  mechanism  to  reduce  their 
permit  application  burden  by  grouping 
together  with  other  industrial  facilities 
and  submitting  a  conunon  permit 
application  with  reduced  monitoring 
requirements  and  shared  costs.  The 
group  apphcation  Information 
submitted  to  EPA  provided  a  basis  for 
the  development  of  storm  water  permit 
conditions  tailored  specifically  for  each 
industry.  The  permit  requirements  have 
been  designed  to  minimize  significant 
administrative  and  economic  impacts 
on  small  entities  and  should  not  have  a 
significant  impact  on  industry  in 
general.  In  addition,  small  entities  and 
other  industrial  facilities  are  encouraged 
to  review  and  comment  on  the  terms 
and  conditions  of  the  proposed  permit 
and  assess  the  feasibility  of  permit 
compliance.  Moreover,  the  proposed 
permit  reduces  a  significant  burden  on 
regulated  sources  of  applying  for 
individual  permits. 

Accordingly,  I  hereby  certify  pursuant 
to  5  U.S.C  605(b)  that  this  permit  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entitles. 
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Authority:  Clean  Water  Act.  33  U.S.C  1251 
et  seq. 

Dated:  October  19. 1993. 
Paul  G.  Keough. 
Acting  Regional  Administrator,  Region  I. 

Dated:  October  27, 1993.  .- 

Kathleen  Callahan, 
Acting  Regional  Administrator,  Region  U. 

Dated:  October  28, 1993. 
Alvin  R.  Morris. 
Acting  Regional  Administrator,  Region  3. 

Dated:  October  26. 1993. 
Patrick  M.  Tobin. 
Acting  Regional  Admmistrator.  Region  4. 

Dated:  October  27. 1993. 
Joe  D.  Winkle. 
Acting  Regional  Administrator,  Region  6. 

Dated:  October  27, 1993. 
JackW.McGraw. 
Acting  Regional  Administrator.  Region  8. 

Dated:  October  28, 1993. 
lohn  Wise. 
Regional  Administrator,  Region  9- 

Dated:  October  29. 1993. 
Gerald  A.  Emison, 
Regional  Administrator,  Region  10. 

Authorization  to  Discharge  Under  the 
National  Pollution  Discharge 
Elimination  S3r5tem 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act.  as  amended.  (33 
U.S.C.  1251  et  seq..  the  "Act")  except  as 
provided  in  part  I.B.3.  of  this  storm 
water  multi-sector  general  permit, 
operators  of  point  source  discharges  of 
storm  water  associated  with  industrial 
activity  that  discharge  into  waters  of  the 
United  States,  represented  by  the 
industrj'  sectors  identified  in  part  XL  of 
this  permit,  are  authorized  to  discharge 
in  the  areas  of  coverage  listed  below  in 
accordance  with  the  conditions  and 
requirements  set  forth  herein. 

Operators  of  storm  water  discharges 
from  the  industrial  activities  covered 
imder  this  permit  who  intend  to  be 
authorited  oy  this  permit  must  submit 
an  Notice  of  Intent  (NOI)  in  accordance 
with  part  n.B.  of  this  permit.  Operators 
of  storm  water  discharges  associated 
with  industrial  activity  who  fail  to 
submit  an  NOI  with  part  n.B.  of  this 
permit  kre  not  authorized  under  this 
general  multi-sector  permit. 

This  permit  shall  become  effective  on 
[leave  blank],  and  shall  expire  at 
midnight  on  [enter  five  years  from 
effective  date]. 


Region  I 

Signed  this day  of  . 

(To  Be  Signed  When  Final]  — 


1994. 


Water  M^iagement  Division  Director 


Areas  of  coverage 


Connecticut  Indian  Lands 


PemiltNo. 


Areas  of  coverage 

Permit  No. 

Maine 

Indian  Larxls  

MER05*»#t 
MER05*»«F 

Massachusetts 

Indian  Lands  ~ 

New  Hampshire 

Indian  Lands  

MAR05'»«« 
MAR05*»#F 

NHR05*### 
NHR05*»#F 

Rhode  Island  Indian  Lands 

Vermont  Indian  Lands 

VemxKit  Federal  Factlities 

RIR05*#«F 
VTR05*»#F 
VTR05*»«# 

Region  II 

Signed  this day  of  ,  1994. 

(To  Be  Signed  When  Final)  — 


Water  Management  Division  Director 


Areas  of  coverage 

Permit  No. 

New  York  Indian  Lands 

Puerto  Rico 

NYR05*»#F 
PRR05*»#t 

Virgin  Islands  Federal  Fa- 
ctlifies. 

VIR05*«#F 

Region  III 

Signed  this day  of  ,  1994. 

(To  Be  Signed  When  Final)  — 


Water  Management  Division  Director 


Areas  of  coverage 

Permit  No. 

District  of  Columbia 

DCR05*««t 

Delaware  Federal  Facilities 

DER05*##F 

Region  IV 
Signed  this . 


.day  of. 


,  1994. 


(To  Be  Signed  When  Final]  

Water  Management  Division  Director 


Areas  of  coverage 


Alabama  ln(fian  Lands  

Rorida 

Indian  LarKls  

Mississippi  Indian  Lands  ... 
North      Carolina      Indian 

Lands. 


Pemiltl^. 


ALR05*»#F 

FLR05*### 

FLR05*»#F 

MSR05*##F 

NCR05*»#F 


Region  VI 

Signed  this day  of ,  1994. 

[To  Be  Signed  When  Final] 


Water  Management  Division  Director 


Areas  of  coverage 


Louisiana 

Indian  Lands  ... 

New  Mexico 

Indian  l.ands  (except 
Navajo  lands  and  (Uta 
Mountain  Resen/ation 
lands). 

Oklahoma 

Indian  Lands 

Texas  

Indian  Lands ~ 


Permit  No. 


LAR05*#«« 
LAR05*»#F 
NMR05*««« 
NMR05**«« 


OKR05*### 
OKR05*##F 
TXR05*### 
TXR05*## 


CTR05*##F 


Region  Vm 

Signed  this day  of 

(To  Be  Signed  When  Final] 


,1994. 


Water  Management  Division  Director 

Areas  of  coverage 

Permit  No. 

Colorado  Indian  Lands 

COR05*«tF 

Cotorado  Federal  Facilities 

COR05*««F 

Montana  Indian  Ijinds 

MTR05*##F 

Nebraska  Pine  Ridge  Res- 

SDR05*»«i 

en/ation. 

New  Mexico 

Ute   Mountain   Reserva- 

COR05*»»F 

ton. 

North  Dakota  Indian  Lands 

NOR05*»#F 

except    Lake    Traverse 

Reservaton      (Sisseton 

Reservation). 

Lake  Traverse  Reservatkxi 

SDR05*«#F 

(Sisseton  Reservation). 

South  Dakota 

Ail  of  South  Dakota  ex- 

SDR05*»»t 

.  cept  tor  Standing  Rock 

Reservation. 

Standing  Rock  Reserva- 

NOR05*t#« 

tion. 

Utah  Indian  Lands  (except 

UTR05**»F 

Qoshute        Resewatkxi 

and  Navajo  Reservafion 

lands). 

Wyoming  Indian  Lands 

WYR5*##F 

Region  IX: 

Signed  this day  of  ^ ,  1994. 

(To  Be  Signed  When  Final]  — 


Water  Management  Division  Director 

Areas  of  coverage 

Permit  No. 

Arizona  

AZR05*»i# 

Indian  Lands 

AZR05*««F 

California 

IrxJIan  Landi 

CAR05*t«F 

Idaho 

Duck  Valley  Reservation 

NVR05*»tF 

New  Mexico 

Navajo  Reservation  

A2R05*(M>F 

Oregon 

Fort  McDermitt  Reserva- 

NVR05*»#F 

tkx). 

Utah 

Goshute  Reservation 

NVR05*»#F 

Navajo  Resen«tion  

AZR05*»#F 

American  Samoa 

ASROS*»«« 

Guam 

GUR05*»##       " 

Johnston  AtoM 

JAROS'm 

Midway  Island  and  Wake 

MWR05*»#i 

Island. 

Commonwealth      of      the 

N1R05*### 

Northem     Mariana     Is- 

lands. 

RepubUc  of  Palau 

TTR05*#»# 

Region  X: 

Signed  this day  of  ^ ,  1994. 

(To  Be  Signed  When  Final]  — 


Water  Management  Division  Director 


Areas  of  coverage 

Permit  No. 

Alaska 

Indian  Lands 

Federal  Facilities 

AKR05*### 
AKR05*»#F 
AKR05*»«« 

Idaho 

Indian     Lands     (except 
Duck  Valley  Reserva- 
tk)n  lands). 

IDR05**«« 
IDR05*##F 
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Areas  of  coverage 


Federal  Facilities 

Oregon  Indian  Lands  (ex- 
cept for  Fort  McDemiW 
Rasenmtion  lands). 

Washir)gton  Indian  Lands  .. 

WasNngton  Federal  Facili- 
ties. 


Permit  1^. 


tDR05*«#« 
ORR05*##F 


WAR05*##I 
WAR05*##F 


3. 
4. 

5. 
6. 

7. 


NPDES  Gflnerd  Permit  fbr  Storm  Water 
Discharges  From  Industrial  Activities 

Table  of  Contents 

I.  Coverage  Under  This  Permit 

A.  Pennit  Area 

B.  Eligibility 

1.  Discharges  Covered 

2.  Construction 
Limitations  on  Coverage 
Storm  Water  Not  Associated  With 
Industrial  Activity 
Endangered  Species  Protection 
National  Historic  Preservation  Act 
Discharges  Subject  to  New  Source 
Performance  Stauadards 

C  Authorization 
n.  Notice  of  Intent  Requirements 

A.  Deadlines  for  Notification 

1.  Existing  Facility 

2.  New  Facility 

3.  Oil  and  Gas  Operations 

4.  New  Operator 

5.  Late  Notification 

B.  Contents  of  Notice  of  Intent 

1.  Permit 

2.  Name 

3.  Location 

4.  Indian  Lands 

5.  Receiving  Water 

6.  Co-permittee 

7.  Monitoring 

8.  SIC  Code 

9.  Other  Permits 

10.  Eligibility  Certification 

11.  Pollution  Prevention  Plan  Certification 
C  Where  to  Submit 

D.  Additional  Notification 
ni.  Special  Conditions 

A.  Prohibition  of  Non-storm  Water 
Discharges 

1.  Storm  Water  Discharges 

2.  Non-storm  Water  Discharges 

B.  Releases  in  Excess  of  Reportable 
Quantities 

1.  Hazardous  Substances  or  Oil 

2.  Multiple  Anticipated  Discharges 

3.  Spills 

C  Co-located  Industrial  Activity 
rV.  Storm  Water  Pollubon  Prevention  Plans 

A.  Deadlines  for  Plan  Preparation  and 
Compliance 

1.  Existing  Facilities 

2.  New  Facilities 

3.  Oil  and  Gas  Facilities 

4.  Facilities  Previously  Subject  to  the 
Baseline  General  Permit 

5.  Measures  That  Require  Construction 

6.  Extensions 

B.  Signature  and  Plan  Review 

1.  Signature/Location 

2.  Availability 

3.  Required  Modifications 
C  Keeping  Plans  Current 

D.  Contenu  of  the  Plan 

E.  Special  Pollution  Prevention  Plan 
Requirements 


1.  Additional  Requirements  for  Storm 
Water  Discharges  Associated  With 
Industrial  Activity  Through  Municipal 
Separate  Storm  Sewer  Systems  Serving  a 
Population  of  100,000  or  More 

2.  Additional  Requirements  for  Storm 
Water  Discharges  Associated  With 
Industrial  Activity  From  Facilities 
Subject  to  EPCRA  Section  313 
Requirements 

3.  Additional  Requirements  for  Salt  Storage 

4.  Consistency  With  Other  Plans 
V.  Numeric  Effluent  Limitations 

A.  Discharges  Associated  With  Specific 
Industrial  Activity 

B.  Coal  Pile  Runoff 

VI  Monitoring  and  Reporting  Requirements 

A.  Monitoring  Requirements 

1.  Limitations  on  Monitoring  Requirements 

B.  Reporting:  Where  to  Submit 

1.  Location 

2.  Additional  Notification 

C  Special  Monitoring  Requirements 

1.  Coal  Pile  Runoff 

2.  Sample  Type 

3.  Sampling  Waiver 

4.  Representative  Discharge 

5.  Alternative  Certification 

6.  When  to  Submit 

Vn.  Standard  Permit  Conditions 

A.  Duty  to  Comply 

1.  Permittee's  Duty  to  Comply 

2.  Penalties  for  Violations  of  Permit 
Conditions 

B.  Continuation  of  the  Expired  General 
Permit 

C  Need  to  Halt  or  Reduce  Activity  Not  a 
Defense 

D.  Duty  to  Mitigate 

E.  Duty  to  Provide  Information 

F.  Other  Information 

G.  Signatory  Requirements 

1.  Signature 

2.  Authorized  Representative 

H.  Penalties  for  Falsification  of  Reports 
I.  Penalties  for  Falsification  of  Monitoring 

Systems 
J.  Oil  and  Hazardous  Substance  Liability 
K.  Property  Rights 
L.  Severa  ility 
M.  Requiring  an  Individual  Permit  or  an 

Alternative  General  Permit 

1.  Director  Designation 

2.  Individual  Permit  Application 

3.  Individual/ Alternative  General  Permit 
Issuance 

N.  State/Environmental  Laws 

0.  Proper  Operation  and  Maintenance 
P.  Monitoring  and  Records 

1.  Representative  Samples/Measurements 

2.  Retention  of  Records 

3.  Records  Contents 

4.  Approved  Monitoring  Methods 
Q.  Inspection  and  Entry 

R.  Permit  Actions 

5.  Bypass  of  Treatment  Facility 

1.  Notice 

2.  Prohibition  of  Bypass 
T.  Upset  Conditions 

1.  Affirmative  Defense 

2.  Required  Defense 

3.  Burden  of  Proof 
Vin.  Reopener  Qause 

A.  Potential  or  Realized  Impacts  on  Water 
Quality 


1. 
2. 
3. 

4. 
5. 
B. 


B.  Applicable  Regulations 
DC  Termination  of  Coverage 

A.  Notice  of  Termination 

1.  Facility  Information 

2.  Operator  Information 

3.  Permit  Number 

4.  Reaso&ior  Termination 

5.  Certification 

B.  Addresses 

X.  Definitions 

XI.  Specific  Requirements  for  Industrial 

Activities 
A.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Timber 
Products  Facilities 

Discharges  Covered  Under  This  Section 
Special  Conditions 

Storm  Water  Pollution  Prevention  Plan 
Requirements 

Numeric  Effluent  Limitations 
Monitoring  and  Reporting  Requirements 
Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Paper  And 
Allied  Products  Manufacturing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
C  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Chemical 
and  Allied  Products  Manufacturing 
Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Discharges  Not  Covered  By  This  Section 

3.  Special  Conditions 

4.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

5.  Numeric  Effluent  Limitations 

6.  Monitoring  and  Reporting  Requirements 
D.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Asphalt 
Paving  and  Roofing  Materials  and 
Lubricant  Manufecturers 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

Numeric  Effluent  Limitations 
Monitoring  and  Reporting  Requirements 
Storm  Water  Discharges  Associated  With 
Industrial  Activity  From  Glass,  Clay, 
Cement,  Concrete,  and  Gypsum  Product 
Manufacturing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

Numeric  Effluent  Limitations 
Monitoring  and  Reporting  Requirements 

.  Storm  Water  Discharges  Associated  With 
Industrial  Activity  From  Primary  Metals 
Facilities 

Discharges  Covered  Under  This  Section 
Special  Conditions 

Storm  Water  Pollution  Prevention  Plan 
Requirements 

Numeric  Effluent  Limitations 
Monitormg  and  Reporting  Requirements 
G.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Metal 
Mining  (Ore  Mining  and  Dressing] 
Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Definitions 


4. 
5. 
E. 


4. 
5. 
F. 


1. 
2. 
3. 

4. 

5. 
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3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
H.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Coal 
Mines  and  Coal  Mining-Related 
Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
I.  Storm  Water  Discharges  Associated  With 

Industrial  Activity  From  Oil  and  Gas 
Extraction  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitonng  and  Reporting  Requirements 
J.  Storm  Water  Discharges  Associated  With 

Industrial  Activity  From  Mineral  Mining 
and  Processing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
K.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Hazardous 
Waste  Treatment,  Storage,  or  Disposal 
Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
L.  Storm  Water  Discharges  Associated  With 

Industrial  Activity  From  Landfills  and 
Land  Application  Sites 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 

6.  Definition 

M.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Automobile  Salvage  Yards 

1.  Discharges  Covered  Under  This  Section 

2.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

3.  Numeric  Efflutnt  Limitations 

4.  Monitoring  and  Reporting  Requirements 

5.  Retention  of  Records 

N.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Scrap  and 
Waste  Material  Processing  and  Recycling 
Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 

0.  Stoim  Water  Discharges  Associated 
With  Industrial  Activity  From  Steam 
Electric  Power  Generating  Facilities, 
Including  Coal  Handling  Areas 

1.  Discharges  Covered  Under  This  Section 


2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
P.  Storm  Water  Discharges  Associated  With 

Industrial  Activity  From  Motor  Freight 
Transportation  Facilities,  Passenger 
Transportation  Facilities,  Petroleum 
Bulk  Oil  Stations  and  Terminals,  Rail 
Transportation  Facilities,  and  United 
States  Postal  Service  Transportation 
Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
Q.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Water 
Transportation  Facilities  That  Have 
Vehicle  Maintenance  Shops  and/or 
Equipment  Cleaning  Operations 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
R.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Ship  and 
Boat  Building  or  Repairing  Yards 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
S.  Storm  Water  Discharges  Associated  With 

Industrial  Activity  From  Vehicle 
Maintenance  Areas,  Equipment  Cleaning 
Areas,  or  Deicing  Areas  Located  at  Air 
Transportation  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
T.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Treatment 
Works 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
U.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Food  and 
Kindred  Products  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
V.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Textile 
Mills,  Apparel,  and  Other  Fabric  Product 
Manufacturing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 


4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
W.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Wood  and 
Metal  Furniture  and  Fixture 
Mamifacturing  Facilities 
1  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
X.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Printing 
and  Publishing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
Y.  Storm  Water  Discharges  Associated 

With  Industrial  Activity  From  Rubber, 
Miscellaneous  Plastic  Products,  and 
Miscellaneous  Manufacturing  Industries 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 
Z.  Storm  Water  Dischiarges  Associated 

With  Industrial  Activity  From  Leather 
Tanning  and  Finishing  Facilities 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 

AA.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Fabricated 
Metal  Products  Industry 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Watei  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 

AB.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Facilities 
That  Manufacture  Transportation 
Equipment,  Industrial,  or  Commercial 
Machinery 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 

AC.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Facilities 
That  Manufacture  Electronic  and 
Electrical  Equipment  and  Components, 
Photographic  and  Optical  Goods 

1.  Discharges  Covered  Under  This  Section 

2.  Special  Conditions 

3.  Storm  Water  Pollution  Prevention  Plan 
Requirements 

4.  Numeric  Effluent  Limitations 

5.  Monitoring  and  Reporting  Requirements 

Addenda 

Addendum  A — Pollutants  Identified  in 
Tables  11  and  HI  of  Appendix  D  of  40  CFR 
part  122 
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Addendum  B— Notice  of  Intent  (NOI)  Fonn 

(an  NOI  will  not  appear  in  today's 

proposed  permit  but  will  be  included  in 

the  final  rule) 
Addendum  C— Notice  of  Termination  (NOT) 

Form  (an  NOT  will  not  appear  in  today's 

proposed  permit  but  will  be  included  in 

the  final  rule) 
Addendiun  D — Large,  Medium,  and 

Designated  Municipalities 
Addendum  E— Basic  Format  for 

Environmental  Assessment 
Addendum  F— Section  313  Water  Priority 

Qiemicals 
Addendum  G — Region-Specific  Permit 

Conditions 

/.  Coverage  Under  This  Permit 

A.  Permit  Area 

The  permit  covers  all  areas  of: 
Region  I— for  the  States  of  Maine, 
Massachusetts,  and  New  Hampshire;  for 
Indian  lands  located  in  Connecticut, 
Massachusetts.  New  Hampshire.  Maine. 
Rhode  Island,  and  Vermont;  and  for 
Federal  facilities  in  Vermont, 

Region  II— for  the  Commonwealth  of 
Puerto  Rico;  for  Indian  lands  located  in 
New  York;  and  for  Federal  facilities  in 
the  U.S.  Virgin  Islands, 


Region  HI— for  the  District  of 
Columbia  and  for  Federal  facilities  in 
Delaware, 

Region  IV— for  the  State  of  Florida: 
and  for  Indian  lands  located  in 
Alabama,  Florida.  Mississippi,  and 
North  Carolina. 

Region  VI— for  the  States  of 
Louisiana.  New  Mexico.  Oklahoma,  and 
Texas;  and  for  Indian  lands  located  in 
Louisiana,  New  Mexico  (except  Navajo 
lands  and  Ute  Mountain  Reservation 
lands),  Oklahoma,  and  Texas. 

Region  Vm— for  the  State  of  South 
Dakota;  for  Indian  lands  located  in 
Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah  (except  Goshute 
Reservation  and  Navajo  Reservation 
lands),  and  Wyoming;  for  the  portion  of 
the  Pine  Ridge  Reservation  located  in 
Nebraska;  for  the  Ute  Mountain 
Reservation  in  Colorado  and  New 
Mexico;  and  for  Federal  facilities  in 
Colorado. 

Region  DC— for  the  State  of  Arizona; 
for  the  Territories  of  American  Samoa, 
Guam,  Johnston  Atoll,  and  Midway  and 
Wake  Island;  for  the  Commonwealth  of 

Table  1 


the  Northern  Mariana  Islands;  for  the 
Republic  of  Palau  (Trust  Territory  of  the 
Pacific  Islands);  and  for  Indian  lands 
located  in  CaHfomia  and  Nevada;  and 
for  the  Goshute  Reservation  in  Utah  and 
Nevada,  the  Navajo  Reservation  in  Utah. 
New  Mexico,  and  Arizona,  the  Duck 
Valley  Reservation  in  Nevada  and 
Idaho;  and  the  Fort  McDermitt 
Reservation  in  Oregon  and  Nevada. 

Region  X— for  the  State  of  Alaska,  and 
Idaho;  for  Indian  lands  located  in 
Alaska.  Oregon  (except  for  Fort 
McDermitt  Reservation  lands).  Idaho 
(except  Duck  Valley  Reservation  lands), 
and  Washington;  and  for  Federal 
facilities  in  Washington. 

B.  Eligibility 

1.  Discharges  covered.  Except  for 
storm  water  discharges  identified  imder 
paragraph  I.B.3..  this  permit  may  cover 
all  new  and  existing  point  source 
discharges  of  storm  water  to  waters  of 
the  United  States  that  are  associated 
with  industrial  activity  identified  under 
the  eligibility  sections  contained  in  Part 
XI.  (see  Table  1). 


Storm  water  discharges  from 


Timber  Products  Facilities  ~ " 

Paper  and  Allied  Products  Manufacturing  Facilities"!!!!!!!!!!."!."!"!!!! 

Chemical  and  Allied  Products  Manufacturing  Facilities  !!!!!!!!! 

Asphalt  Paving,  Roofing  Materials,  and  Lubricant  Manufacturing  Facilities ""  " 

Glass,  Clay,  Cement.  Concrete,  and  Gypsum  Product  Manufacturing  FaciliBes 

Pnmary  Metals  Facilities «wmuo»  

Metal  Mines  (Ore  Mining  and  Dressing)  !.!!!!!!!!!!!!!!!!!!!!.!.!!! ' 

Coal  Mines  and  Coal  Mine-Related  Facilities  ...!!!'!!!!! 

Oil  or  Gas  Extraction  Facilities !!!!!!!.!!!!!!!!!!! 

Mineral  Mining  and  Processing  Facilities  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Hazardous  Waste  Treatment  Storage  or  Disposal  Facilities  !!!!!!! 

Landfills  and  Land  Application  Sites  

Automobile  Salvage  Yards !!!!!!!!!!!..!!.!!.!!!!!.!!!!!!! 

Scrap  and  Waste  Material  Processing  and  RecyclirigF^^^^^       ' 

Steam  Electric  Power  Generating  Facilities  

Ship  or  Boat  Building  and  Repair  Yards  af'y-wuyu  rdcumes 

Vehide^Maintenance  Areas,  Equipment  Cleaning  AreasorFrorT,Ai;;KiribeicinflOpe;^^^ 

Wastewater  Treatment  Works 

Food  and  Kindred  Products  Facilities  !!!!!!!!!!!!!!!!!!!! "' 

Textile  Mills,  Apparel  and  other  Fabric  Produ'crManufactuiing  Fai^^^    ' 

Furniture  and  Fixture  Manufacturing  Facilitios 

Printing  and  Publishing  Facilities !!!!!!!!!!!! 

Rubber  and  Miscellaneous  Plastic  ProdudManufac'tu'ri^^^^  

Leather  Tanning  and  Finishing  Facilities 

Facilities  That  Manufacture  Metal  Products  irKluding  Jeweinr!  isiiveiw^e  iid"Rat^^         

FaS    S  S^:  M^I^^*  Jansportation  Equipment.  Indu^irial  or  CommTciS  MVchVn^  ::!!!!!!!!!! 

Faclities  That  Manufacture  Electronic  and  Electrical  Equipment  and  Components.  Photog>aDhic  aJ^JjOo^c^^'Gc^ 


Are  eligible  for 

coverage  if  listed 

in  part 


XI,A.1. 

XI.B.1. 

XI.C.1. 

XLD.1. 

XI.E.1. 

XI.F.1. 

XI.Q.1. 

XI.H.1. 

Xl.1.1. 

XU,1. 

XI,K.1. 

XI.L1. 

XI.M.1. 

XI.N.1. 

Xl.0.1. 

XI.P.1. 

XI.Q.1. 
XI.R.1. 
XI.S.1. 

XI.T.1. 

XI.U.1. 

XI.V.1. 

XI.W.1. 

XI.X.1. 

XI.Y.1. 

XI2.1. 

XI.AA.1. 

XI.AB.1. 


2.  Construction.  This  permit  may 
authorize  storm  water  discharges 
associated  with  industrial  activity  that 


are  mixed  with  storm  water  discharges       storm  water  discharge  from  the 
assoaated  with  industrial  activity  from      construction  activity  is  authorized  bv 
construction  activiUes  provided  that  the     and  in  compUance  with  the  terms  of  a 
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different  NPDES  general  permit  or 
individual  permit  authorizing  such 
discharges. 

3.  Limitations  on  coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  permit: 

a.  Storm  water  discharges  associated 
with  industrial  activities  that  are  not 
listed  under  the  eligibility  sections 
contained  in  Part  XI.  (see  Table  1). 

b.  Storm  water  discharges  subject  to 
New  Source  Performance  Standards 
except  as  provided  in  Part  I.B.7.  below. 

c.  Storm  water  discharges  associated 
with  industrial  activity  that  are  mixed 
with  sources  of  non-storm  water  other 
than  non-storm  water  discharges  that 
are 

(1)  In  compliance  with  a  different 
NPDES  permit;  or 

(2)  Identified  by  and  in  compliance 
with  Part  III.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit. 

d.  Storm  water  discharges  associated 
with  industrial  activity  that  are  subject 
to  an  existing  NPDES  individual  or 
general  permit  (except  storm  water 
discharges  subject  to  the  NTDES  General 
Permit  for  Storm  Water  Discharges 
Associated  With  Industrial  Activity 
published  September  9. 1992  [57  FR 
41297],  or  September  25, 1992  (57  FR 
44438]),  are  located  at  a  facility  where 
an  NPDES  permit  has  been  terminated 
(other  than  at  the  request  of  the 
permittee)  or  denied,  or  that  are  issued 

a  permit  in  accordance  with  Part  VII.M 
(Requirements  for  Individual  or 
Alternative  General  Permits)  of  this 
permit; 

e.  Storm  water  discharges  associated 
with  industrial  activity  that  the  Director 
(U.S.  Environmental  Protection  Agency 
(EPA)]  has  determined  to  be  or  may 
reasonably  be  expected  to  be 
contributing  to  a  violation  of  a  water 
quality  standard; 

4.  Storm  water  not  associated  with 
industrial  activity.  Storm  water 
discharges  associated  with  industrial 
activity  that  are  authorized  by  this 
permit  may  be  combined  with  other 
sources  of  storm  water  that  are  not 
classified  as  associated  with  industrial 
activity  pursuant  to  40  CFR 
122.26(b)(14). 

5.  Endangered  species  protection.  In 
order  to  be  eUgible  for  coverage  under 
this  permit,  the  apphcant  must  ensure 
compliance  with  the  Endangered 
Species  Act.  A  discharge  of  storm  water 
associated  with  industrial  activity  may 
be  covered  under  this  permit  only  if 
either: 

(i)  The  storm  water  discharge  has  no 
direct  or  indirect  effect  on  a  listed 
endangered  or  threatened  species  or  its 
designated  critical  habitat,  or 


(ii)  The  applicant  has  obtained  and  is 
in  compliance  writh  an  effective 
incidental  take  permit  issued  by  either 
the  U.S.  Fish  and  WildUfe  Service  or 
National  Marine  Fisheries  Service 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act. 

6.  National  Historic  Preservation  Act. 
In  order  to  be  eligible  for  coverage  imder 
this  permit,  the  applicant  must  ensure 
compliance  with  the  National  Historic 
Preservation  Act.  A  discharge  of  storm 
water  associated  with  industrial  activity 
may  be  covered  under  this  permit  only 
if  either: 

(i)  The  storm  water  discharge  will  not 
disturb  a  site  that  is  listed  or  is  eligible 
for  listing  in  the  National  Historic 
Register  maintained  by  the  Secretary  of 
Interior,  or 

(ii)  The  applicant  has  obtained  and  is 
in  compliance  with  a  written  agreement 
between  the  applicant  and  the  State 
Historic  Preservation  Officer  (SHPO) 
that  is  signed  by  the  SHPO  and  that 
outlines  all  measures  to  be  undertaken 
by  the  applicant  to  mitigate  or  prevent 
adverse  effects  to  the  historic  site. 

7.  Discharges  subject  to  new  source 
performance  standards.  Operators  of 
facilities  with  storm  water  discharges 
subject  to  New  Source  Performance 
Standards  i  shall  have  documentation  of 
a  final  Agency  decision  indicating  that 
the  Agency  has  determined  that  the 
storm  water  discharge  has  no  direct  or 
indirect  impact.  This  documentation 
shall  be  obtained  and  retained  on  site 
prior  to  the  submittal  of  the  Notice  of 
Intent.  Operators  of  these  facilities  shall 
not  be  authorized  under  the  terms  and 
conditions  of  this  permit  until  the 
submittal  of  a  Notice  of  Intent  to  gain 
coverage  under  this  permit.  Where 
documentation  of  the  Agency's  decision 
has  not  been  obtained  for  a  faciUty 
subject  to  New  Source  Performance 
Standards,  the  operator  must  obtain 
such  documentation  prior  to  submitting 
an  NOI.  The  permittee  may  use  the 
format  in  Addendum  E  to  submit 
information  to  EPA  to  initiate  the 


'  Storm  water  discharges  subject  to  New  Source 
Performance  Standards  (NSPS)  and  that  may  be 
covered  under  this  permit  include:  runoff  from 
material  storage  piles  at  cement  manufacturing 
facilities  [40  CFR  Part  411  Subpart  C  (established 
February  23, 1977)];  contaminated  nmofffrom 
phosphate  fertilizer  manufacturing  facilities  (40 
CFR  Part  418  Subpart  A  (established  April  B,  1974)1; 
coal  pile  rtmoff  at  steam  electric  generating 
facilities  (40  CFR  Part  423  (established  November 
19, 19B2)j;  and  runoff  from  asphalt  emulsion 
facilities  [40  CFR  Part  443  Subpart  A  (eslabUshed 
July  24, 1975)1.  NSPS  apply  only  to  discharges  from 
those  facilities  or  installations  that  were 
constructed  after  the  promulgation  of  NSPS.  For 
example,  storm  water  discharges  from  areas  where 
the  production  of  asphalt  paving  and  roofing 
emulsions  occurs  are  subject  to  NSPS  only  if  the 
asphalt  emulsion  facility  was  constructed  after  luly 
24. 1975. 


process  of  the  environmental  review. 
The  information  shall  be  sent  to  the 
appropriate  address  Usted  in  Part  VI.B. 
of  this  permit.  In  order  to  maintain 
eligibility,  the  permittee  must 
implement  any  mitigation  required  of 
the  facility  as  a  result  of  the  NEPA 
review  process.  Failure  to  implement 
mitigation  measures  upon  which  the 
Agency's  NEPA  finding  is  based  is 
grounds  for  termination  of  permit 
coverage. 

C.  Authorization 

Dischargers  of  storm  water  associated 
with  industrial  activity  must  submit  an 
NOI  in  accordance  with  the 
requirements  of  Part  II  of  this  permit, 
using  an  NOI  form  as  found  in 
Addendum  C  (or  photocopy  thereof),  to 
be  authorized  to  discharge  under  this 
general  permit.^  Unless  notified  by  the 
Director  to  the  contrary,  owners  or 
operators  who  submit  such  notification 
are  authorized  to  discharge  storm  water 
associated  with  industrial  activity  under 
the  terms  and  conditions  of  this  permit 
2  days  after  the  date  that  the  NOI  is 
postmarked.  The  Director  may  deny 
coverage  under  this  permit  and  require 
submittal  of  an  application  for  an 
individual  NPDES  permit  based  on  a 
review  of  the  NOI  or  other  information. 

//.  Notice  of  Intent  Requirements 

A.  Deadlines  for  Notification 

1.  Existing  facility.  Except  as  provided 
in  paragraphs  II.A.4.  (New  Operator), 
and  II.A. 5.  (Late  Notification), 
individuals.who  intend  to  obtain 
coverage  for  an  existing  storm  water 
discharge  associated  with  industrial 
activity  under  this  general  permit  shall 
submit  an  NOI  in  accordance  with  the 
requirements  of  this  part  on  or  before 
[insert  date  90  days  after  permit 
finalize  tion]; 

2.  New  facility.  Except  as  provided  in 
paragraphs  II.A. 3.  (Oil  and  Gas 
Operations),  II.A.4.  (New  Operator),  and 
II.A. 5.  (Lpte  Notification),  operators  of 

.facilities  that  begin  industrial  activity 
after  [insert  date  90  days  after  permit 
finalization]  shall  submit  an  NOI  in 
accordance  with  the  requirements  of 
this  part  at  least  2  days  prior  to  the 
commencement  of  the  industrial  activity 
at  the  facility; 

3.  Oil  ana  gas  operations.  Operators 
of  oil  and  gas  exploration,  production, 
processing,  or  treatment  operations  or 
transmission  faciUties,  that  are  not 
required  to  submit  a  permit  apphcation 
as  of  [insert  date  90  days  after  permit 
finalization]  in  accordance  widi  40  CFR 


2  A  copy  of  the  approved  NOI  form  is  not 
provided  in  today's  proposed  permit;  however,  it 
will  be  included  in  Addendum  C  of  the  final  notice. 
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122.26(c)(l)(iii).  but  that  after  (insert 
date  90  days  after  permit  finalization] 
have  a  discharge  of  a  reportable  quantity 
of  oil  or  a  hazardous  substance  for 
which  notification  is  required  pursuant 
to  either  40  CFR  110.6,  40  CFR  117.21. 
or  40  CFR  302.6,  must  submit  an  NOI 
in  accordance  with  the  requirements  of 
Part  II.C.  of  this  permit  within  14 
calendar  days  of  the  first  knowledge  of 
such  release. 

4.  New  operator  Where  the  operator  • 
of  a  facility  with  a  storm  water 
discharge  associated  with  industrial 
activity  that  is  covered  by  this  permit 
changes,  the  new  operator  of  the  facility 
must  submit  an  NOI  in  accordance  with 
the  requirements  of  this  part  at  least  2 
days  prior  to  the  change. 

5.  Late  notification.  An  operator  of  a 
storm  water  discharge  associated  with 
industrial  activity  is  not  precluded  from 
submitting  an  NOI  in  accordance  with 
the  requirements  of  this  part  after  the 
dates  provided  in  Parts  11. A.  1.,  2..  3..  or 
4.  (above)  of  this  permit.  In  such 
instances,  EPA  may  bring  appropriate 
enforcement  actions. 

B.  Contents  of  Notice  of  Intent 

The  NOI  shall  be  signed  in 
accordance  with  Part  VII.G.  (Signatory 
Requirements)  of  this  permit  and  shall 
include  the  following  information: 

1.  Permit.  An  indication  of  which 
NPDES  storm  water  general  permit  is 
being  applied  for; 

2.  Name.  The  operator's  name, 
address,  telephone  number,  and  status 
as  Federal.  State,  private,  public,  or 
other  entity; 

3.  Location.  The  street  address  of  the 
facility  for  which  the  notification  is 
submitted.  Where  a  street  address  for 
the  site  is  not  available,  the  location  of 
the  approximate  center  of  the  facility 
must  be  described  in  terms  of  the 
latitude  and  longitude  to  the  nearest  15 
seconds,  or  the  quarter  section, 
township  and  range  (to  the  nearest 
quarter  section); 

4.  Indian  lands.  An  indication  of 
whether  the  facility  is  located  on  Indian 
Lands; 

5.  Receiving  water.  The  name  of  the 
receiving  wafer(s),  or  if  the  discharge  is 
through  a  municipal  separate  storm 
sewer,  the  name  of  the  municipal 
operator  of  the  storm  sewer  and  the 
ultimate  receiving  water(s)  for  the 
discharge  through  the  municipal 
separate  storm  sewer; 

6.  Co-permittee.  The  storm  water 
general  permit  number  if  such  a  number 
has  been  issued  to  a  co-permittee; 

7.  Monitoring.  The  monitoring  status 
of  the  facility; 

8.  SIC  coae.  Up  to  four  4-digit 
Standard  Industrial  Classification  (SIC) 


codes  that  best  represent  the  principal 
products  produced  or  services  rendered, 
or  for  hazardous  waste  treatment, 
storage  or  disposal  facilities,  land/ 
disposal  facihties  that  receive  or  have 
received  any  industrial  waste,  steam 
electric  power  generating  facihties,  or 
treatment  works  treating  domestic 
sewage,  a  narrative  identification  of 
those  activities; 

9.  Other  permits.  The  permit 
number(s)  of  additional  NPDES 
permit(s)  for  any  discharge(s)  (including 
non-storm  water  discharges)  from  the 
site  that  are  currently  authorized  by  an 
NPDESpermit; 

10.  Eligibility  certification.  The 
following  certification  shall  be  signed  in 
accordance  with  Part  VII.G. 

I  certify  under  penalty  of  law  that  I  have 
read  and  understand  the  Part  I.B.  Eligibility 
requirements  for  coverage  under  the  general 
NPDES  Multi-sector  storm  water  permit  for 
which  this  Notice  of  Intent  is  being 
submitted,  including  those  eligibility 
requirements  relating  to  protection  of; 
endangered  or  threatened  species  under  the 
Endangered  Species  Act,  and  sites  that  are 
either  listed  or  eligible  for  listing  in  the 
National  Historic  Register  under  the  National 
Historic  Preservation  Act.  To  the  best  of  my 
knowledge  the  discharges  covered  under  this 
Notice  are  eligible  for  coverage.  I  further 
certify  that  I  understand  that  continued 
authorization  to  discharge  under  this  permit 
is  contingent  on  maintaining  eligibility  as 
provided  in  Part  I.B. ; 

11.  Pollution  prevention  plan 
certification.  For  any  facility  that  begins 
to  discharge  storm  water  associated  with 
industrial  activity  after  [insert  date  270 
days  after  permit  finahzation),  a 
certification  that  a  storm  water  pollution 
prevention  plan  has  been  prepared  for 
the  facility  in  accordance  with  Part  IV. 
of  this  permit.  (Do  not  include  a  copy 
of  the  plan  with  the  NOI  submission.) 

C.  Where  to  Submit 

Facilities  that  discharge  storm  water 
associated  with  industrial  activity  must 
use  an  NOI  form  provided  by  the 
Director  (or  photocopy  thereof).  NOIs 
must  be  signed  in  accordance  with  Part 
VII.G.  (Signatory  Requirements)  of  this 
permit.  NOIs  are  to  be  submitted  to  the 
Director  of  the  NPDES  program  in  care 
of  the  following  address: 
[Address  to  be  provided  in  Final 

Notice.] 

D.  Additional  Notification 

Facilities  that  discharge  storm  water 
associated  with  industrial  activity 
through  large  or  medium  municipal 
separate  storm  sewer  systems  (systems 
located  in  an  incorporated  city  with  a 
population  of  100.000  or  more,  or  in  a 
county  identified  as  having  a  large  or 
medium  system  (see  definition  in  Part 


X.  of  this  permit  and  Addendum  D  of 
this  notice)),  or  into  a  municipal 
separate  storm  sewer  that  has  been 
designated  by  the  permitting  authority 
shall,  in  addition  to  filing  copies  of  the 
NOI  in  accordance  with  paragraph  II.C, 
submit  signed  copies  of  the  NOI  to  the 
operator  of  the  municipal  separate  storm 
sewer  through  which  they  discharge  in 
accordance  with  the  deadlines  in  Part 
II.A.  (Deadlines  for  Notification)  of  this 
permit. 

///.  Special  Conditions 

A.  Prohibition  of  Non-storm  Water 
Discharges 

1.  Storm  water  discharges.  Except  as 
provided  in  paragraph  in.A.2  (below), 
all  discharges  covered  by  this  permit 
shall  be  composed  entirely  of  storm 
water. 

2.  Non-storm  water  discharges,  a. 
Except  as  provided  in  paragraph 
in.A.Z.b  (below),  discharges  of  material 
other  than  storm  water  must  be  in 
compliance  with  an  NPDES  permit 
(other  than  this  permit)  issued  for  the 
discharge. 

b.  The  following  non-storm  water 
discharges  may  be  authorized  by  this 
permit  provided  the  non-storm  water 
component  of  the  discharge  is  in 
compliance  with  Part  IV.  discharges 
from  fire  fighting  activities;  fire  hydrant 
flushings;  potable  water  sources 
including  waterline  flushings;  irrigation 
drainage;  lawn  watering;  routine 
external  building  washdown  that  does 
not  use  detergents  or  other  compounds; 
pavement  washwaters  where  spills  or 
leaks  of  toxic  or  hazardous  materials 
have  not  occurred  (unless  all  spilled 
material  has  been  removed)  and  where 
detergents  are  not  used;  air  conditioning 
condensate;  imcontaminated  springs; 
imcontaminated  ground  water;  and 
foimdation  or  footing  drains  where 
flows  are  not  contaminated  with  process 
materials  such  as  solvents. 

B.  Releases  in  Excess  of  Reportable 
Quantities 

1.  Hazardous  substances  or  oil.  The 
discharge  of  hazardous  substances  or  oil 
in  the  storm  water  discharge(s)  from  a 
facility  shall  be  prevented  or  minimized 
in  accordance  with  the  applicable  storm 
water  pollution  prevention  plan  for  the 
facility.  This  permit  does  not  relieve  the 
permittee  of  the  reporting  requirements 
of  40  CFR  Part  117  and  40  CFR  Part  302. 
Except  as  provided  in  paragraph  III.B.2 
(Multiple  Anticipated  Discharges)  of 
this  permit,  where  a  release  containing 
a  hazardous  substance  in  an  amount 
equal  to  or  in  excess  of  a  reporting 
quantity  established  under  either  40 
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CFR  Part  117  or  40  CFR  Part  302,  occurs 
during  a  24-hour  period: 

a.  The  discharger  is  required  to  notify 
the  National  Response  Center  (NRC) 
(800-424-6802:  in  the  Washington,  DC 
metropolitan  area  202-426-2675)  in 
accordance  with  the  requirements  of  40 
CFR  Part  117  and  40  CFR  Part  302  as 
soon  as  he  or  she  has  knowledge  of  the 
discharge; 

b.  The  storm  water  pollution 
prevention  plan  required  under  Part  IV. 
(Starra  Water  Pollution  Prevention 
Plans)  of  this  permit  must  be  modified 
within  14  calendar  days  of  knowledge  of 
the  release  to:  Provide  a  description  of 
the  release,  the  circumstances  leading  to 
the  release,  and  the  date  of  the  release. 
In  addition,  the  plan  must  be  reviewed 
by  the  permittee  to  identify  measures  to 
prevent  the  reoccurrence  of  such 
releases  and  to  respond  to  such  releases, 
and  the  plan  must  be  modified  where 
appropriate;  and 

c.  The  permittee  shall  submit  within 
14  calendar  days  of  knowledge  of  the 
release  a  written  description  of:  The 
release  (including  the  type  and  estimate 
of  the  amount  of  material  released),  the 
date  that  such  release  occurred,  the 
circumstances  leading  to  the  release, 
and  steps  to  be  taken  in  accordance  with 
paragraph  m.B.l.b.  (above)  of  this 
permit  to  the  appropriate  EPA  Regional 
Office  at  the  address  provided  in  Part 
VI.B.  (Reporting:  Where  to  Submit)  of 
this  permit. 

2.  Multiple  anticipated  discbarges. 
Facilities  that  have  more  than  one 
anticipated  discharge  per  year 
containing  the  same  hazardous 
substance  in  an  amount  equal  to  or  in 
excess  of  a  reportable  quantity 
established  under  either  40  CFR  Part 
117  or  40  CFR  Part  302,  that  occurs 
during  a  24-hour  period,  where  the 
discharge  is  caused  by  events  occurring 
within  the  scope  of  the  relevant 
operating  system  shall: 

0.  Submit  notifications  in  accordance 
with  Part  m.B.l.b.  (above)  of  this  permit 
for  the  first  such  release  that  occurs 
during  a  calendar  year  (or  for  the  first 
year  of  this  permit,  after  submittal  of  an 
NOD;  and 

b.  Shall  provide  in  the  storm  water 
pollution  prevention  plan  required 
under  Part  IV.  (Storm  Water  Pollution 
Prevention  Plan)  a  written  description 
of  the  dates  on  which  all  such  releases 
occurred,  the  type  and  estimate  of  the 
amount  of  material  released,  and  the 
circumstances  leading  to  the  release.  In 
addition,  the  plan  must  be  reviewed  to 
identify  measures  to  prevent  or 
minimize  such  releases  and  the  plan 
must  be  modified  where  appropriate. 

3.  Spills.  This  permit  does  not 
authorize  the  discharge  of  hazardous 


substances  or  oil  resulting  from  an 
onsite  spill. 

C.  Co-located  Industrial  Activity 

Co-located  industrial  activities 
located  at  facilities  described  in  Part  XI. 
of  this  permit  are  those  activities  that 
support  the  primary  industrial  activity 
of  the  facility.  Storm  water  discharges 
from  co-located  industrial  activities  are 
authorized  by  this  permit,  provided  that 
the  industrial  facility  complies  with  the 
additive  pollution  prevention  plan  and 
monitoring  requirements  applicable  to 
the  co-located  industrial  activity.  The 
operator  of  the  facihty  shall  determine 
which  additional  pollution  prevention 
plan  and  monitoring  requirements  are 
applicable  to  the  co-located  industrial 
activity  by  examining  the  narrative 
descriptions  of  the  sections  in  Part  XI. 
of  this  permit. 

IV.  Stonn  Water  Pollution  Prevention 
Plans 

A  storm  water  pollution  prevention 
plan  shall  be  developed  for  each  facility 
covered  by  this  p>ermit  Storm  water 
pollution  prevention  plans  shall  be 
prepared  in  accordance  with  good 
engineering  practices  and  in  accordance 
with  the  factors  outlined  in  40  CFR 
125.3(d)(2)  or  (3)  as  appropriate.  The 
plan  shall  identify  potential  sources  of 
pollution  that  may  reasonably  be 
expected  to  affect  the  quahty  of  storm 
water  discharges  associated  with 
industrial  activity  from  the  faciUty.  In 
addition,  the  plan  shall  describe  and 
ensure  the  implementation  of  practices 
that  are  to  be  used  to  reduce  the 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  at  the 
facihty  and  to  assure  compUance  with 
the  terms  and  conditions  of  this  permit. 
Facilities  must  implement  the 
provisions  of  the  storm  water  pollution 
prevention  plan  required  uinder  this  part 
as  a  condition  of  this  permit 

A.  Deadlines  for  Plan  Preparation  and 
Compliance 

1.  Existing  facilities.  Except  as 
provided  in  paragraphs  3.,  4..  and  5. 
(below),  all  existing  facihties  and  new 
facihties  that  begin  operation  on  or 
before  [insert  date  270  days  after  permit 
finalization]  shall  prepare  and 
implement  the  plan  by  [insert  date  270 
days  after  permit  finalization]. 

2.  New  facilities.  Facilities  that  begin 
operation  after  [insert  date  270  days 
after  permit  finalization]  shall  prepare 
and  implement  the  plan  prior  to 
submitting  the  Notice  of  Intent. 

3.  Oil  and  gas  facilities.  Oil  and  gas 
exploration,  production,  processing  or 
treatment  facilities  that  are  not  required 
to  submit  a  permit  appUcation  on  or 


before  [insert  date  90  days  after  permit 
finalization)  in  accordance  with  40  CFR 
122.26{c)(l)(iii).  but  after  (insert  date 
270  days  after  permit  finalization)  have 
a  discharge  of  a  reportable  quantity  of 
oil  or  a  hazardous  substance  for  which 
notification  is  required  pursuant  to 
either  40  CFR  110.6  or  40  CFR  302.6. 
shall  prepare  and  implement  the  plan 
on  or  before  the  date  60  calendar  days 
after  first  knowledge  of  such  release 

4.  Facilities  previously  subject  to  the 
baseline  general  permit.  Facilities 
previously  subject  to  the  NPDES 
General  Permit  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity  (57  FR  41297  or  57  FR  44438) 
shall  continue  to  implement  the  storm 
water  pollution  prevention  plan 
required  by  that  permit.  The  plan  shall 
be  revised  as  necessary  to  address 
requirements  under  Part  XI.  of  this 
permit  no  later  than  [insert  date  270 
days  after  permit  finalization).  The 
revisions  made  to  the  plan  shall  be 
implemented  on  or  before  (insert  date 
270  days  after  permit  finahzation]. 

5.  Measures  that  require  construction. 
In  cases  where  construction  is  necessary 
to  implement  measures  required  by  the 
plan,  the  plan  shall  contain  a  schedule 
that  provides  compUance  with  the  plan 
as  expeditiously  as  practicable,  but  no 
later  [insert  date  3  years  after  permit 
finalization). 

6.  Extensions.  Upon  a  showing  of 
good  cause,  the  Director  may  establish 
a  later  date  in  writing  for  preparing  and 
compliance  with  a  plan  for  a  storm 
water  discharge  associated  with 
industrial  activity. 

B.  Signature  and  Plan  Review 

1.  Signature/location.  The  plan  shall 
be  signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  and  be 
retained  onsite  at  the  faciUty  that 
generates  the  storm  water  discharge  in 
accordance  with  Part  VII.P.2.  (Retention 
of  Records)  of  this  permit  For  inactive 
facihties,  the  plan  may  be  kept  at  the 
nearest  office  of  the  permittee. 

2.  Availability.  The  permittee  shall 
make  plans  available  upon  request  to 
the  Director,  or  authorized 
representative,  or  in  the  case  of  a  storm 
water  discharge  associated  with 
industrial  activity  that  discharges 
through  a  municipal  separate  storm 
sewer  system,  to  the  operator  of  the 
municipal  system. 

3.  Required  modifications.  The 
Director,  or  authorized  representative, 
may  notify  the  permittee  at  any  time 
that  the  plan  does  not  meet  one  or  more 
of  the  minimum  requirements  of  this 
part.  Such  notification  shall  identify 
those  provisions  of  the  permit  that  are 
not  being  met  by  the  plan,  and  identify 
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which  provisions  of  the  plan  requires 
modifications  in  order  to  meet  tne 
minimum  requirements  of  this  part. 
Within  30  days  of  such  notification  from 
the  Director,  (or  as  otherwise  provided 
by  the  Director),  or  authorized 
representative,  the  permittee  shall  make 
the  required  chemges  to  the  plan  and 
shall  submit  to  the  Director  a  written 
certification  that  the  requested  changes 
have  been  made. 

C.  Keeping  Plans  Ciirrent 

The  permittee  shall  amend  the  plan 
whenever  there  is  a  change  in  design, 
construction,  operation,  or  maintenance. 


that  has  a  significant  effect  on  the 
potential  for  the  discharge  of  pollutants 
to  the  waters  of  the  United  States  or  if 
the  storm  water  pollution  prevention 
plan  proves  to  be  inefiiective  in 
eliminating  or  significantly  minimizing 
pollutants  from  sources  identified  under 
Part  IV.D.  (Ck)ntents  of  the  Plan)  of  this 
permit,  or  in  otherwise  achieving  the 
general  objectives  of  controlling 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity. 
Amendments  to  the  plan  may  be 
reviewed  by  EPA  in  the  same  manner  as 
Part  IV.B.  (above). 


D.  Contents  of  the  Plan 

The  contents  of  the  pollution 
prevention  plan  shall  comply  with  the 
requirements  listed  in  the  appropriate 
section  of  Part  XI.  (Specific 
Requirements  for  Industrial  Activities). 
Table  2  lists  the  location  of  the  plan 
reouirements  for  the  respective 
industrial  activities.  Tliese  requirements 
are  cumulative.  If  a  facility  has  co- 
located  activities  that  are  covered  in 
more  than  one  section  of  Part  XI.,  that 
facility's  pollution  prevention  plan  must 
comply  with  the  requirements  listed  in 
all  applicable  sections  of  this  permit. 


Table  2.— Pollution  Prevention  Plan  Requirements 


Storni  water  disctiarges  from 


Timt>er  Products  Facilities  

Paper  and  Allied  Products  Manufacturing  Facilities  ."""!!!!!!!!!!!!!!!!!"!"!.".."!!!!!!!!!!!i!i]!!!!ii 

Chemical  and  Allied  Products  Manufacturing  Facilities ""."!!!!!!".'.'"!."!!!"!! 

Aspnalt  Paving,  Roofing  Materials,  and  Lubricant  Manufacturing  FacliitiM  ""!!".".*"! 

Glass,  Clay.  Cement  Concrete  and  Gypsum  Product  Manufacturing  Facilities 

Primary  Metals  Facilities ' 

Metal  Mines  (Ore  Mining  and  Dressing)  i!.!!!!!!'.,.!!."!!!!!!"!!."!!!."..""!!""" 

Coal  Mines  and  Coal  Mine-Related  Facilities !!!"!"!!!!.""!!!!!!!!!!!!!!" 

Oil  or  Gas  Extraction  Facilities ""..'.'"."!"."!!."!""!.""."".!!!!,'"" 

Mineral  Mining  and  Processing  Facilities """"."«!!".'."!!."!!!!!!!!!.".".".".""" 

Hazardous  Waste  Treatment  Storage  or  Disposal  Facilities  !!!!!!!!!!!!!!]!.!!!!!!!!!]] 

Landfills  and  Land  Application  Sites  ..1..!."!.."..'....." 

Automobile  Salvage  Yards  i."".""!'.""!!"!!!!!!!!!!!!!!.'""! 

Scrap  and  Waste  Material  Processing  and  Recycling  Faicilities  "!!!!!"!!!!!!"!!!!."!! 

Steam  Electric  Power  Generating  Facilities 

^  HS«^po",!^n^*n°!.^^'/'s?^"*  ^'^^"*^  "***  **  MotwFreighrf;i;;;^^«c;n"F^^^^^^^^ 

v«hti!  M?nl?=.r  ^A '^  ^"  ^i^c°"'  ^"^  Temiinals,  the  United  States  Postal  Service,  or  Railroad  TransportationlScilities 

Vehicle  Maintenance  Areas  and  Equipment  Cleaning  Areas  of  Water  Transportation  Facilities 

Ship  or  Boat  Building  and  Repair  Yards  

^Ses^^'"^^"^"*^*  ^'^^^'  ^''^'P"'®"'  Cleaning  'feasor  Fr^'i^ipoiX^ 

Wastewater  Treatment  Works 

Food  and  Kindred  Products  Facilities  l.."."»!!!!!!"!!!!"!I"!"]!!!!!!!Z"!! 

Textile  Mills,  Apparel  and  other  Fabric  Product  Manufacturing  FadH^^^^^  

Fumiture  and  Fixture  Manufacturing  Facilities 

Printing  and  Publishing  Facilities !...."!""..."!."!1"."."."Z!,""""." 

Rubber  and  Miscellaneous  Plastic  Product  Manufacturing  FacilitiM"!]!!!"!!!!!"^   

Leather  Tanning  and  Finishing  Facilities 

Facilities  That  Manufacture  Metal  Products  indudingJeweiryrSilvewa^^  " 

Facilities  That  Manufacture  Transportation  Equipment,  Industrial  or  Commercial  Machinery     

Facilities  That  Manufacture  Electronic  and  Electrical  Equipment  and  Components.  Photogra^hlc'^'oS'o^' 


Are  subject  to 
pollution  preverv 
Don  plan  requir^- 

ments  listed  in 
part 


XI.A.3. 

XI.B.3. 

XLC.4. 

XI.D.3. 

XI.E.3. 

XI.F.3. 

XI.Q.3. 

XI.H.3. 

Xl.1.3. 

XI.J.3. 

XI.K.3. 

XI.L3. 

XI.M.3. 

XI.N.3. 

XI.0.3. 

XI.P.3. 

XI.Q.3. 
XI.R.3. 
XI.S.3. 

XIT.3. 

XI.U.3. 

XI.V.3. 

XI.W.3. 

XI.X.3. 

XI.Y.3. 

Xli.3. 

XI.AA.3. 

XI.AB.3. 

XI.AC.3. 


E.  Special  Pollution  Prevention  Plan 
Requirements 

In  addition  to  the  minimum  standards 
listed  in  Part  XI.  of  this  permit  (Special 
Requirements  for  Discharges  Associated 
With  Specific  Industrial  Activities),  the 
storm  water  pollution  prevention  plan 
shall  include  a  complete  discussion  of 
measures  taken  to  conform  with  the 
following  apphcable  guidelines,  other 
effective  storm  water  pollution 
prevention  procedures,  and  applicable 
State  rules,  regulations  and  guidelines: 


1.  Additional  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  through  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100.000  or  more— a.  In 
addition  to  the  applicable  requirements 
of  this  permit,  faciUties  covered  by  this 
permit  must  comply  with  applicable 
requirements  in  municipal  storm  water 
management  programs  developed  under 
NPDES  permits  issued  for  the  discharge 
of  the  municipal  separate  storm  sewer 
system  that  receives  the  facility's 


discharge,  provided  the  discharger  has 
been  notified  of  such  conditions. 

b.  Permittees  that  discharge  storm 
water  associated  with  industrial  activity 
through  a  municipal  separate  storm 
sewer  system  serving  a  population  of 
100,000  or  more,  or  a  mimicipal  system 
designated  by  the  Director  shall  make 
plans  available  to  the  municipal 
operator  of  the  system  upon  request. 

2.  Additional  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  from  facilities  subject 
to  EPCRA  section  313  requirements.  In 
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addition  to  the  requirements  of  Part  XI. 
of  this  permit  and  other  appHcable 
conditions  of  this  permit,  storm  water 
poUution  prevention  plans  for  facilities 
subject  to  reporting  requirements  under 
EPCRA  Section  313  for  chemicals  that 
are  classified  as  "Section  313  water 
priority  chemicals"  in  accordance  with 
the  delRnition  in  Part  X.  of  this  permit 
shall  describe  and  ensure  the 
implementation  of  practices  that  are 
necessary-  to  provide  for  conformance 
with  the  following  guidelines: 

a.  In  areas  where  Section  313  water 
priority  chemicals  are  stored,  processed 
or  otherwise  handled,  appropriate 
containment,  drainage  control  and/or 
diversionary  structures  shall  be 
provided.  At  a  minimum,  one  of  the 
following  preventive  systems  or  its 
equivalent  shall  be  used: 

(1)  Curbing,  culverting,  gutters, 
sewers,  or  other  forms  of  drainage 
control  to  prevent  or  minimize  the 
potential  for  storm  water  runon  to  come 
into  contact  with  significant  sources  of 
pollutants;  or 

(2)  Roo&,  covers  or  other  forms  of 
appropriate  protection  to  prevent 
storage  piles  from  exposure  to  storm 
water  and  wind. 

b.  In  addition  to  the  minimum 
standards  listed  under  Part  IV.E.l.a. 
(above)  of  this  permit,  the  storm  water 
pollution  prevention  plan  shall  include 
a  complete  discussion  of  measures  taken 
to  conform  with  the  following 
applicable  guidelines,  other  effective 
stonn  water  pollution  prevention 
procedures,  and  applicable  State  rules, 
regulations,  and  guidelines: 

(ll  Liquid  storage  areas  where  storm 
water  comes  into  contact  with  any 
equipment,  tank,  container,  or  other 
vessel  used  for  section  313  water 
priority  chemicals — (a)  No  tank  or 
container  shall  be  used  for  the  storage 
of  a  Section  313  water  priority  chemical 
unless  its  material  and  construction  are 
compatible  with  the  material  stored  and 
conditions  of  storage  such  as  pressure 
and  temperature,  etc. 

(b)  Liquid  storage  areas  for  Section 
313  water  priority  chemicals  shall  be 
operated  to  minimize  discharges  of 
Section  313  chemicals.  Appropriate 
measures  to  minimize  discharges  of 
Section  313  chemicals  may  include 
secondary  containment  provided  for  at 
least  the  entire  contents  of  the  largest 
single  tank  plus  sufficient  freeboard  to 
allow  for  precipitation,  a  strong  spill 
contingency  and  integrity  testing  plan, 
and/or  other  equivalent  measures. 

(2)  Material  storage  areas  for  section 
313  water  priority  chemicals  other  than 
liquids.  Material  storage  areas  for 
Section  313  water  priority  chemicals 
other  than  liquids  that  are  subject  to 


runoff,  leaching,  or  wind  shall 
incorporate  drainage  or  other  control 
features  that  will  minimize  the 
discharge  of  Section  313  water  priority 
chemicals  by  reducing  storm  water 
contact  with  Section  313  water  priority 
chemicals. 

(3)  Truck  and  rail  car  loading  and 
unloading  areas  for  liquid  section  313 
water  priority  chemicals.  Truck  and  rail 
car  loading  and  unloading  areas  for 
liquid  Section  313  water  priority 
chemicals  shall  be  operated  to  minimize 
discharges  of  Section  313  water  priority 
chemicals.  Protection  such  as  overhangs " 
or  door  skirts  to  enclose  trailer  ends  at 
truck  loading/unloading  docks  shall  be 
provided  as  appropriate.  Appropriate 
measures  to  minimize  discharges  of 
Section  313  chemicals  may  include:  the 
placement  and  maintenance  of  drip 
pans  (including  the  proper  disposal  of 
materials  collected  in  the  drip  pans] 
where  spillage  may  occur  (such  as  hose 
connections,  hose  reels  and  filler 
nozzles]  for  use  when  making  and 
breaking  hose  connections;  a  strong  spill 
contingency  and  integrity  testing  plan; 
and/or  other  equivalent  measures. 

(4)  Areas  where  section  313  water 
priority  chemicals  are  transferred, 
processed,  or  otherwise  handled. 
Processing  equipment  and  materials 
handling  equipment  shall  be  operated 
so  as  to  minimize  discharges  of  Section 
313  water  priority  chemicals.  Materials 
used  in  piping  and  equipment  shall  be 
compatible  with  the  sutretances 
handled.  Drainage  from  process  and 
materials  handling  areas  shall  minimize 
storm  water  contact  with  Section  313 
water  priority  chemicals.  Additional 
protection  such  as  covers  or  guards  to 
prevent  exposure  to  wind,  spraying  or 
releases  from  pressure  relief  vents  from 
causing  a  discharge  of  Section  313  water 
priority  chemicals  to  the  drainage 
system  shall  be  provided  as  appropriate. 
Visual  inspections  or  leak  tests  shall  be 
provided  for  overhead  piping  conveying 
Section  313  water  priority  chemicals 
without  secondary  containment. 

(5)  Discharges  from  areas  covered  by 
paragraphs  (1),  (2),  (3),  or  14}— (a) 
Drainage  from  areas  covered  by 
paragraphs  (1],  (2),  (3),  or  (4]  of  this  part 
should  be  restrained  by  valves  or  other 
positive  means  to  prevent  the  discharge 
of  a  spill  or  other  excessive  leakage  of 
Section  313  water  priority  chemicals. 
Where  containment  units  are  employed, 
such  units  may  be  emptied  by  pumps  or 
ejectors;  however,  these  shall  be 
manually  activated. 

lb)  Flapper-type  drain  valves  shall  not 
be  used  to  drain  containment  areas. 
Valves  used  for  the  drainage  of 
containment  areas  should,  as  far  as  is 


practicail,  be  of  manual,  open-and-closed 
design. 

(c)U facility  drainage  is  not 
engineered  as  above,  the  final  discharge 
of  all  in-facility  storm  sewers  shall  be 
equipped  to  be  equivalent  with  a 
diversion  system  that  could,  in  the 
event  of  an  uncontrolled  spill  of  Section 
313  water  priority  chemicals,  return  the 
spilled  material  to  the  facility. 

(d)  Records  shall  be  kept  of  the 
frequency  and  estimated  volume  (in 
gallons]  of  discharges  from  containment 
areas. 

(6)  Facility  site  runoff  other  than  from 
areas  covered  by  (1),  (2).  (3),  or  (4) 
Other  areas  of  the  facihty  (those  not 
addressed  in  paragraphs  (1),  (2],  (3),  or 
(4]),  from  which  runoff  that  may  contain 
Section  313  water  priority  chemicals  or 

Sills  of  Section  313  water  prionty 
emicals  could  cause  a  discharge  shall 
incorporate  the  necessary  drainage  or 
other  control  features  to  prevent 
discharge  of  spilled  or  improperly 
disposed  material  and  ensure  the 
mitigation  of  pollutants  in  runoff  or 
leachate. 

(7)  Preventive  maintenance  and 
housekeeping.  All  areas  of  the  bcllity 
shall  be  inspected  at  specific  intervals 
identified  in  the  plan  for  leaks  or 
conditions  that  could  lead  to  discharges 
of  Section  313  water  priority  chemicals 
or  direct  contact  of  storm  water  with 
raw  materials,  intermediate  materials, 
waste  materials  or  products.  In 
particular,  facility  piping,  pumps, 
storage  tanks  and  bins,  pressure  vessels, 
process  and  material  handling 
equipment,  and  material  bulk  storage 
areas  shall  be  examined  for  any 
conditions  or  failures  that  could  cause 

a  discharge.  Inspection  shall  include 
examination  for  leaks,  wind  blowing, 
corrosion,  support  or  foundation  failure, 
or  other  forms  of  deterioration  or 
noncontainment.  Inspection  intervals 
shall  be  specified  in  the  plan  and  shall 
be  based  on  design  and  operational 
experience.  Different  areas  may  require 
different  inspection  intervals.  Where  a 
leak  or  other  condition  is  discovered 
that  may  result  in  significant  releases  of 
Section  313  water  priority  chemicals  to 
waters  of  the  United  States,  action  to 
stop  the  leak  or  otherwise  prevent  the 
significant  release  of  Section  313  water 
priority  chemicals  to  waters  of  the 
United  States  shall  be  immediately 
taken  or  the  unit  or  process  shut  down 
until  such  action  can  be  taken.  When  a 
leak  or  noncontainment  of  a  Section  313 
water  priority  chemical  has  occurred, 
contaminated  soil,  debris,  or  other 
material  must  be  promptly  removed  and 
disposed  in  accordance  with  Federal, 
State,  and  local  requirements  and  as 
described  in  the  plan. 
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(8)  Facility  security.  Facilities  shall 
have  the  necessary  security  systems  to 
prevent  accidental  or  intentional  entry 
that  could  cause  a  discharge.  Security 
systems  described  in  the  plan  shall 
address  fencing,  lighting,  vehicular 
traffic  control,  and  securing  of 
equipment  and  buildings. 

(9)  Training.  FaciUty  employees  and 
contractor  personnel  that  work  in  areas 
where  Section  313  water  priority 
chemicals  are  use  or  stored  shall  be 
trained  in  and  informed  of  preventive 
measures  at  the  facility.  Employee 
training  shall  be  conducted  at  intervals 
specified  in  the  plan,  but  not  less  than 
once  per  year,  in  matters  of  pollution 
control  laws  and  regulations,  and  in  the 
storm  water  pollution  prevention  plan 
and  the  particular  features  of  the  facility 
and  its  operation  that  are  designed  to 
minimize  discharges  of  Section  313 
water  priority  chemicals.  The  plan  shall 
designate  a  person  who  is  accountable 
for  spill  prevention  at  the  facility  and 
who  will  set  up  the  necessary  spill 
emergency  procedures  and  reporting 
requirements  so  that  spills  and 
emergency  releases  of  Section  313  water 
priority  chemicals  can  be  isolated  and 
contained  before  a  discharge  of  a 
Section  313  water  priority  chemical  can 
occur.  Contractor  or  temporary 
personnel  shall  be  informed  of  facility 
operation  and  design  features  in  order  to 
prevent  discharges  or  spills  fi-om 
occurring. 

(10)  Engineering  certification.  The 
storm  water  pollution  prevention  plan 
for  a  facility  subject  to  EPCRA  Section 
313  requirements  for  chemicals  that  are 
classified  as  Section  313  water  priority 
chemicals  shall  be  reviewed  and 
certified  by  a  Registered  Professional 
Engineer,  The  Registered  Professional 
Engineer  authorized  to  conduct  the 
certification  shall  recertify  the  plan 
every  3  years  thereafter  or  as  soon  as 
practicable  after  significant 
modifications  are  made  to  the  facility. 
By  means  of  these  certifications,  the 
Registered  Professional  Engineer,  having 
examined  the  facility  and  being  familiar 
with  the  provisions  of  this  part,  shall 
attest  that  the  storm  water  pollution 
prevention  plan  has  been  prepared  in 
accordance  with  good  engineering 
practices.  Such  certifications  shall  in  no 
way  relieve  the  ovraer  or  operator  of  a 
facility  covered  by  the  plan  of  their  duty 
to  prepare  and  fully  implement  such 
plan. 

3.  Additional  requirements  for  salt 
storage.  Storage  piles  of  salt  used  for 
deicing  or  other  commercial  or 
industrial  purposes  and  that  generate  a 
storm  water  discharge  associated  with 
industrial  activity  that  is  discharged  to 
waters  of  the  United  States  shall  be 


enclosed  or  covered  to  prevent  exposure 
to  precipitation,  except  for  exposure 
resulting  from  adding  or  removing 
materials  from  the  pile.  Dischargers 
shall  demonstrate  compliance  with  this 
provision  as  expeditiously  as 

f)racticable,  but  in  no  event  later  than 
insert  date  3  years  after  permit 
finalization).  Piles  do  not  need  to  be 
enclosed  or  covered  where  storm  water 
from  the  pile  is  not  discharged  to  waters 
of  the  United  States. 

4.  Consistency  with  other  plans. 
Storm  water  pollution  prevention  plans 
may  reference  the  existence  of  other 
plans  for  Spill  Prevention  Control  and 
Countermeasure  (SPCC)  plans 
developed  for  the  facility  under  Section 
311  of  the  CWA  or  Best  Management 
Practices  (BMP)  Programs  otherwise 
required  by  an  NPDES  permit  for  the 
facihty  as  long  as  such  requirement  is 
incorporated  into  the  storm  water 
pollution  prevention  plan. 

V.  Numeric  Effluent  Limitations 

A.  Discharges  Associated  With  Specific 
Industrial  Activity 

Numeric  effluent  limitations  for  storm 
water  discharges  associated  with  a 
specific  industrial  activity  are  described 
in  Part  XI.  of  this  permit. 

B.  Coal  Pile  Runoff 

Any  discharge  composed  of  coal  pile 
runoff  shall  not  exceed  a  maximum 
concentration  for  any  time  of  50  mg/L 
total  suspended  solids.  Coal  pile  runoff 
shall  not  be  diluted  with  storm  water  or 
other  flows  in  order  to  meet  this 
limitation.'  The  pH  of  such  discharges 
shall  be  within  the  range  of  6.0  to  9.0. 
Runoff  from  coal  piles  located  at  steam 
electric  generating  facilities  shall  be  in 
compliance  with  these  limits  upon 
submittal  of  the  Notice  of  Intent  (NOI). 
Runoff  from  coal  piles  at  all  other  types 
of  facilities  shall  comply  with  these 
limitations  as  expeditiously  as 
practicable,  but  in  no  case  later  than 
[insert  date  3  years  after  permit 
finalization].  Any  untreated  overflow 
from  facilities  designed,  constructed 
and  operated  to  treat  the  volume  of  coal 
pile  runoff  that  is  associated  with  a  10- 
year,  24-hour  rainfall  event  shall  not  be 
subject  to  the  50  mg/L  limitation  for 
total  suspended  solids. 

VI.  Monitoring  and  Reporting 
Requirements 

A.  Monitoring  Requirements 

1  Limitations  on  Monitoring 
Requirements — a.  Except  as  required  by 
paragraph  b..  only  those  facilities  with 
discharges  or  activities  identified  in  Part 
VI. C.  and  Part  XI.  are  required  to 
conduct  sampling  of  their  storm  water 


discharges  associated  with  industrial 
activity.  Monitoring  requirements  under 
parts  VI.C.  and  XI.  are  additive. 
Facilities  with  discharges  or  activities 
described  in  more  than  one  monitoring 
section  are  subject  to  all  applicable 
monitoring  requirements. 

b.  The  Director  can  provide  v^ritten 
notice  to  any  facihty  otherwise  exempt 
from  the  sampling  requirements  of  Parts 
VI.C.  and  XI.  that  it  shall  conduct 
discharge  sampling  for  a  specific 
monitoring  frequency  for  specific 
parameters. 

B.  Reporting:  Where  to  Submit 

J.  Location.  Signed  copies  of 
discharge  monitoring  reports  required 
under  Parts  XI.  and  VI.C,  individual 
permit  applications,  and  all  other 
reports  required  herein,  shall  be 
submitted  to  the  Director  of  the  NPDES 
program  at  the  address  of  the 
appropriate  Regional  Office: 

a.  CT.  MA.  ME,  NH.  RI.  VT.  EPA. 
Region  I.  Water  Management  Division, 
(WCP-2109),  Storm  Water  Staff.  John  F, 
Kennedy  Federal  Building.  Room  2209. 
Boston.  MA  02203. 

b.  NJ,  NY.  PR.  VI.  EPA.  Region  0. 
Water  Management  Division,  (2WM- 
WPC),  Storm  Water  Staff.  26  Federal 
Plaza.  New  York.  NY  10278. 

c.  DE.  DC.  MD.  PA.  VA.  WV.  EPA. 
Region  III.  Water  Management  Division, 
(3VVM55).  Storm  Water  Staff,  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

d.  FL  and  Indian  Lands  in  AL.  FL,  MS. 
and  NC.  EPA,  Region  IV,  Water 
Management  Division.  Permits  Section 
(WPEB-7),  345  Courtland  Street,  NE, 
Atlanta,  GA  30365. 

e.  AR.  LA.  NM  (except  see  Region  IX 
for  Navajo  lands,  and  see  Region  VIII  for 
Ute  Mountain  Reservation  lands).  OK, 
TX,  EPA,  Region  VI.  Water  Management 
Division,  (.  W-EA),  Storm  Water  Staff, 
First  Interstate  Bank  Tower  at  Fountain 
Place.  1445  Ross  Avenue.  12th  Floor. 
Suite  1200.  Dallas.  TX  75202. 

/.  CO.  MT,  ND,  SD,  WY.  UT  (except 
see  Region  IX  for  Goshute  Reservation 
and  Navajo  Reservation  lands)  and 
Portions  of  Pine  Ridge  Reservation  in 
Nebraska,  EPA,  Region  VIII,  NPDES 
Branch  (8WM-C),  999  18th  Street.  Suite 
500,  Denver.  CO  80202-2466. 

Note — For  Montana  Indian  Lands, 
please  use  the  following  address:  EPA. 
Region  VIII,  Montana  Operations  Office, 
Federal  Office  Building,  Drawer  10096. 
301  South  Park,  Helena.  MT  59620- 
0026. 

g.  AZ.  CA.  HI,  NV.  Guam.  American 
Samoa,  the  Goshute  Reservation  in  UT 
and  NV.  the  Navajo  Reservation  in  UT. 
NM,  and  AZ.  the  Duck  Valley 
Reservation  in  NV  and  ID.  EPA,  Region 
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DC.  Water  Management  Division,  (W-5- 
1),  Storm  Water  Staff.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

h.  AK,  ID  (except  see  Region  IX  for 
Duck  Valley  Reservation  lands),  OR 
(except  see  Region  DC  for  Fort  McDermitt 
Reservation  lands).  WA,  EPA,  Region  X, 
Water  Division,  (WD-134),  Storm  Water 
Staff,  1200  Sixth  Avenue,  Seattle.  WA 
98101. 

2.  Additional  notification.  In  addition 
to  filing  copies  of  discharge  monitoring 
reports  in  accordance  with  Part  VI.B. 
(Reporting:  Where  to  Submit),  facilities 
with  at  least  one  storm  water  discharge 
associated  with  industrial  activity 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
or  e  municipal  system  designated  by  the 
Director  must  submit  signed  copies  of 
discharge  monitoring  reports  to  the 
operator  of  the  municipal  separate  storm 
sewer  system  in  accordance  with  the 
daties  provided  in  Part  XI.  Facilities  not 
required  to  report  monitoring  data 
under  Part  XI.  and  facilities  that  are  not 
otherwise  required  to  monitor  their 
discharges,  need  not  comply  with  this 
provision. 

C.  Special  Monitoring  Requirements 

Ehiring  the  period  beginning  on  the 
effective  date  and  lasting  through  the 
expiration  date  of  this  permit, 
permittees  with  facilities  and  activities 
identified  in  Parts  VI.C.l.  (below)  must 
monitor  those  storm  water  discharges 
identified  below  at  least  annually  (1 
time  per  year).  Permittees  with  facilities 
identified  in  Parts  VI.C.l.  (below)  must 
report  in  accordance  with  Part  VI.B. 
(Reporting:  Where  to  Submit).  In 
addition  to  the  parameters  listed  below, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
samples:  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
samples  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  samples. 

1.  Coal  pile  runoff.  In  addition  to  any 
monitoring  required  by  Part  XI., 
facilities  with  coal  piles  exposed  to 
storm  water  shall  monitor  such  storm 
water  for:  pH  and  TSS  (mg/L). 

2.  Sample  type.  For  disaiarges  from 
holding  ponds  or  other  impoundments 
with  a  retention  period  greater  than  24 
hours  (estimated  by  dividing  the  volume 
of  the  detention  pond  by  the  estimated 
volume  of  water  discharged  during  the 
24  hours  previous  to  the  time  that  the 
sample  is  collected),  a  minimum  of  one 
grab  sample  may  be  taken.  For  all  other 


discharges,  data  shall  be  reported  for  a 
grab  sample.  All  such  samples  shall  be 
collected  from  the  discharge  resulting 
from  a  storm  event  that  is  greater  than 
0.1  inches  in  magnitude  and  that  occurs 
at  least  72  hours  from  the  previously 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event.  The  grab  sample 
shall  be  taken  during  the  first  30 
minutes  of  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  30  minutes  is  impracticable,  a  grab 
sample  can  be  taken  during  the  first 
hour  of  the  discharge,  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  description  of  why 
a  grab  sample  during  the  first  30 
minutes  was  impracticable. 

3.  Sampling  waiver.  When  a 
discharger  is  unable  to  collect  samples 
due  to  adverse  climatic  conditions,  the 
discharger  must  submit  in  lieu  of 
sampUng  data  a  description  of  why 
samples  could  not  be  collected, 
including  available  documentation  of 
the  event.  Adverse  weather  conditions 
that  may  prohibit  the  collection  of 
samples  include  weather  conditions  that 
create  dangerous  conditions  for 
personnel  (such  as  local  flooding,  high 
winds,  hurricane,  tornadoes,  electrical 
storms,  etc.)  or  otherwise  make  the 
collection  of  a  sample  impracticable 
(drought,  extended  frozen  conditions, 
etc.).  Dischargers  are  precluded  from 
exercising  this  waiver  more  than  once   « 
during  a  2-year  period. 

4.  Representative  discharge.  When  a 
faciUty  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
and  the  permittee  reasonably  believes 
substantially  identical  effluents  are 
discharged,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  oiihe  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  befieves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent)  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan.  Permittees 
required  to  submit  monitoring 
information  under  Part  VIII.  of  this 
permit  shall  include  the  description  of 
the  location  of  the  outfalls,  explanation 
of  why  outfalls  are  expected  to 


discharge  substantially  identical 
effluents,  and  estimate  of  the  size  of  the 
drainage  area  and  runoff  coefficient 
with  the  Discharge  Monitoring  Report. 
Permittees  who  received  approval  from 
the  Environmental  Protection  Agency  of 
a  substantially  identical  outfall  petition 
prior  to  submitting  their  appfication 
may  submit  a  copy  of  the  petition  and 
the  letter  from  the  Permits  Division  of 
the  NPDES  Program  Branch  in  lieu  of 
the  above  information. 

5.  Alternative  certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  Part  VI.  of 
this  permit  provided  the  discharger 
makes  a  certification  for  a  given  outfall, 
on  an  annual  basis,  under  penalty  of 
law.  signed  in  accordance  with  Part 
Vn.G.  (Signatory  Requirements),  that 
coal  piles  that  are  located  in  areas  of  the 
faciUty  that  are  within  the  drainage  area 
of  the  outfall  are  not  presently  exposed 
to  storm  water  and  are  not  expected  to 
be  exposed  to  storm  water  for  the 
certification  period.  Such  certification 
must  be  retained  in  the  storm  water 
pollution  prevention  plan,  and 
submitted  to  EPA  in  accordance  with 
Part  VI.B.  of  this  permit. 

6.  When  to  submit.  Permittees  subject 
to  monitoring  requirements  imder  Part 
VI.A.  shall  submit  monitoring  results 
annually  no  later  than  the  28th  day  of 
[insert  month  following  permit 
finalization). 

VII.  Standard  Permit  Conditions 

A.  Duty  to  Comply 

1.  Permittee's  duty  to  comply.  The 
permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  Clear  Water  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application. 

2.  Penalties  for  violations  of  permit 
conditions  a.  Criminal — (1)  Negligent 
violations.  The  CWA  provides  that  any 
person  who  negligently  violates  permit 
conditions  implementing  Sections  301, 
302.  306.  307.  308.  318.  or  405  of  the 
Act  is  subject  to  a  fine  of  not  less  than 
.<:2.500  nor  more  than  $25,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

(2)  Knowing  violations.  The  CWA 

Erovides  that  any  person  who 
aowingly  violates  permit  conditions 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $5,000 
nor  more  than  $50,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  both. 
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(3)  Knowing  endaBgennent  The  CWA 
provides  that  aay  person  who 
knowingly  violates  permit  conditions 
implementing  Sections  301,  302,  306. 
307.  308,  318.  or  405  of  the  Act  and  who 
knows  at  that  time  that  he  is  piaang 
another  person  in  imminent  oanger  of 
death  or  serious  bodily  injury  is  subject 
to  a  fine  of  not  more  than  $250,000.  or 
by  imprisonment  for  not  more  than  15 
years,  or  both. 

(4)  False  statement.  The  CWA 

Erovides  that  any  person  who 
nowLngly  makes  any  feJse  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  docuxnent  filed  or 
required  to  be  maintained  under  the  Act 
or  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  the  Act.  shall 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  or  by  ' 
imprisonment  for  not  more  than  2  years, 
or  by  both.  If  a  conviction  is  for  a 
violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  S20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  yeaxs,  or  by  both.  (See 
Section  309(cH4)  of  the  Clean  Water 
Act). 

b.  GvH  penahies.  The  CWA  provides 
that  any  person  who  violates  a  permit 
condition  implementing  Sections  301, 
302.  306.  307.  308.  318.  or  405  of  the 
Act  Is  subject  to  a  civil  penalty  not  to 
exceed  $25,000  per  day  fcweach 
violation. 

c.  AdministratJve  penalties.  The  CWA 
prmades  that  any  person  who  violates  a 
permit  condition  implementing  Sections 
301.  302.  306.  307,  308.  318.  or  405  of 
the  Act  is  subject  to  an  administrative 
penalty,  as  follows; 

(tj  Class  I  penalty.  Not  to  exceed 
$10,000  per  violation  nor  shall  the 
maximum  amount  exceed  $25,000. 

(2)  Oass  II  penalty.  Not  to  exceed 
$10,000  per  day  for  each  day  during 
which  the  violation  continues  nor  shall 
the  maximum  amount  exceed  $125,000. 

B.  Continuation  of  the  Expired  General 
Permit 

This  permit  expires  on  (insert  date  5 
j-ears  after  permit  finalizationj. 
However,  an  expired  general  permit 
continues  in  force  and  effect  until  a  new 
general  pbrmit  is  issued.  Permittees  that 
choose  or  are  required,  to  obtain  an 
individual  permit  must  submit  an 
apphcation  (Forms  1  and  2F  and  any 
other  applicable  forms)  180  d«>'s  prrior 
to  expiration  of  this  permit.  Permittees 
that  are  eligible  and  choose  to  be 
covered  by  a  new  general  pennit  must 


suboiit  an  NOI  by  the  date  specified  in 
that  permit 

C.  Need  to  Halt  or  Reduce  Activity  Not 
a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  pennit. 

D.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
that  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

E.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  time  specified  by  the 
Director,  any  information  that  the 
Director  may  request  to  determine 
compliance  with  this:  permit.  Tlie 
permittee  shall  also  furnish  to  the 
Director  upon  request  copies  of  records 
required  to  be  kept  by  tbis  permit. 

F.  Other  Information 

When  the  permittee  becomes  aware 
that  be  or  she  failed  to  submit  any 
relevant  facts  or  submitted  incorrect 
information  in  the  NOI  or  in  any  other 
report  to  the  Director,  he  or  she  shall 
promptly  submit  such  facts  or 
information. 

G.  Signatory  Requirements 

All  Notices  of  Intent,  Notices  of 
Termination,  storm  water  pollutioo 
pret-ention  plans,  reports,  certifications 
or  information  either  submitted  to  the 
Director  (and/or  the  operator  of  a  lai^ 
or  medium  municipal  separate  storm 
sewer  system),  or  that  this  pennit 
requires  be  maintained  by  the  permittee, 
shall  be  signed. 

1.  Signature.  Ail  reports  required  by 
the  permit  and  other  information 
requested  by  the  Director  shall  be  signed 
as  follou's: 

a.  For  a  corporation;  by  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section,  a  "responsible  corporate  officer 
means:  (1)  a  president,  secretarj-, 
treasurer,  or  vice-president  (tf  the 
corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy  or 
decision-making  functions  for  the 
corporation;  or  (2)  the  manager  of  one  or 
more  manufacturing,  production  or 
operating  facilities  employing  more  than 
250  persons  or  having  gross  annual  sales 
or  expenditures  exceeding  $25,000,000 
(ia  second-quarter  1980  dollars)  if 
authority  to  sign  documents  has  been 


assigned  or  delegated  to  the  manager  ia 
accordance  with  coiporate  procedures: 

b.  For  a  partnership  or  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively;  or 

c.  For  a  municipality;  State.  Federal, 
or  other  public  fadlity;  by  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  purposes  of  this 
section,  a  principal  executive  officer  of 
a  Federal  agency  includes  (1)  the  chief 
executive  officer  of  the  agency,  or  (2)  a 
senior  executii-e  officer  having 
responsibility  for  the  overall  operations 
of  a  principal  geographic  tmit  of  the 
agency  (e.g..  Regional  Administrators  of 
EPA) 

2.  Authorized  representative.  Ail 
reports  required  by  the  pennit  and  other 
infcHination  requested  t^  the  Director 
shall  be  signed  by  a  person  described  in 
Section  VU.G.l.  above  or  be  signed  by 
a  duly  authonzed  representative  of  that 
person.  A  person  is  a  duly  authorized 
representative  only  if: 

a.  The  aulhoriration  is  made  in 
writing  by  a  person  described  above  and 
submitted  to  the  Director. 

b.  The  authorization  specifies  either 
an  individual  or  a  position  havii^ 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  p>osition  of  manager,  operator. 
su|>erintendettt.  or  position  erf  , 
equivalent  re^ransibility  or  an 
indiddual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  (A  <iuly  aothorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position). 

c.  LJianges  to  autnorization.  If  an 
authorization  under  paragraph  VILG.2. 
is  no  longer  accurate  because  a  different 
individual  or  position  has  responsibility 
far  the  overall  operatitm  of  the  facility, 

a  new  NOI  satisfying  the  requirements 
of  paragraph  II.B.  (Contents  of  NOI) 
must  be  submitted  to  the  Director  prior 
to  or  together  with  any  reports, 
infonnetioD,  or  appHcations  to  be  signed 
by  an  authorized  representative. 

d.  Certification.  Any  person  signing 
documents  under  this  section  shall 
make  the  following  certification: 

1  certify  under  penalty  of  law  tiiat  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  super\'ision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gathered 
and  evaluated  the  information  submitted. 
Based  on  my  inquiry  of  the  person  or  persons 
who  manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted  is.  to 
the  l)est  of  my  knowledge  and  belief,  true, 
acnirate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
infonnation,  including  the  poesibility  of  fine 
and  impnsomaent  for  knowing  violatiiHifi. 
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H.  Penalties  for  Falsification  of  Reports 

Section  309(c)(4)  of  the  Clean  Water 
Act  provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
reports  of  compliance  or  noncompliance 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  by  both. 

I.  Penalties  for  Falsification  of 
Manitonng  Systems 

The  CWA  provides  that  any  person 
who  falsifies,  tampers  with,  or 
knowingly  renders  inaccurate  any 
monitoring  device  or  method  required 
to  be  maintained  under  this  permit 
shall,  upon  conviction,  be  punished  by 
fines  and  imprisonment  described  in 
Section  309  of  the  CWA. 

J.  Oil  and  Hazardous  Substance  Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  habiUties,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  imder  Section  311  of  the 
CWA  or  Section  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA). 

K.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
nor  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
nor  any  invasion  of  personal  rights,  nor 
any  infringement  of  Federal.  State,  or 
local  laws  or  regulations. 

L.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
apphcation  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit  shall  not  be  affected  thereby. 

M.  Requiring  an  Individual  Permit  or  an 
Alternative  General  Permit 

1.  Director  designation.  The  Director 
may  require  any  person  authorized  by 
this  permit  to  apply  for  and/or  obtain 
either  an  individual  NPDES  permit  or 
an  alternative  NPDES  general  permit. 
Any  interested  person  may  petition  the 
Director  to  take  action  imder  this 
paragraph.  The  Director  may  require  any 
owner  or  operator  authorized  to 
discharge  under  this  permit  to  apply  for 
an  individual  NPDES  permit  only  if  the 


owner  or  operator  has  been  notified  in 
writing  that  a  permit  application  is 
required.  This  notice  snail  include  a 
brief  statement  of  the  reasons  for  this 
decision,  an  application  form,  a 
statement  setting  a  deadline  for  the 
owner  or  operator  to  file  the  application, 
and  a  statement  that  on  the  effective 
date  of  issuance  or  denial  of  the 
individual  NPDES  permit  or  the 
alternative  general  permit  as  it  applies 
to  the  individual  permittee,  coverage 
tmder  this  general  permit  shall 
automatically  terminate.  Individual 
permit  appUcations  shall  be  submitted 
to  the  address  of  the  appropriate 
Regional  Office  shown  in  Part  VI.B. 
(Reporting;  Where  to  Submit)  of  this 
permit.  The  Director  may  grant 
additional  time  to  submit  the 
application  upon  request  of  the 
applicant.  If  an  owrner  or  operator  fails 
to  submit  in  a  timely  manner  an 
individual  NPDES  permit  application  as 
required  by  the  Director,  then  the 
applicability  of  this  permit  to  the 
individual  NPDES  permittee  is 
automatically  terminated  at  the  end  of 
the  day  specified  for  application 
submittal. 

2.  Individual  permit  application.  Any 
owmer  or  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  permit  by  applying 
for  an  individual  permit.  The  owner  or 
operator  shall  submit  an  individual 
application  (Form  1  and  Form  2F)  with 
reasons  supporting  the  request  to  the 
Director.  Individual  permit  applications 
shall  be  submitted  to  the  address  of  the 
appropriate  Regional  Office  shown  in 
Part  VI.B.  of  this  permit.  The  request 
may  be  granted  by  the  issuance  of  any 
individual  permit  or  an  alternative 
general  permit  if  the  reasons  cited  by 
the  owner  or  operator  are  adequate  to 
support  the  request. 

3.  Individual/alternative  general 
permit  issuance.  When  an  individual 
NPDES  permit  is  issued  to  an  owner  or 
operator  otherwise  subject  to  this 
permit,  or  the  owner  or  operator  is 
authorized  for  coverage  under  an 
alternative  NPDES  general  permit,  the 
applicability  of  this  permit  to  the 
individual  NPDES  permittee  is 
automatically  terminated  on  the 
effective  date  of  the  individual  permit  or 
the  date  of  authorization  of  coverage 
under  the  alternative  general  permit, 
whichever  the  case  may  be.  When  an 
individual  NPDES  permit  is  denied  to 
an  owmer  or  operator  otherwise  subject 
to  this  permit,  or  the  owmer  or  operator 
is  denied  for  coverage  under  an 
alternative  NPDES  general  permit,  the 
applicability  of  this  permit  to  the 
individual  NPDES  permittee  is 
automatically  terminated  on  the  date  of 


such  denial,  unless  otherwise  specified 
by  the  Director. 

N.  State/Environmental  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  reheve  the  permittee 
from  any  responsibilities,  liabifities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the  Act. 

No  condition  of  this  permit  shall 
release  the  permittee  from  any 
responsibiUty  or  requirements  imder 
other  environmental  statutes  or 
regulations. 

O.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances)  that 
are  installed  or  used  by  the  permittee  to 
achieve  compliance  with  the  conditions 
of  this  permit  and  with  the  requirements 
of  storm  water  pollution  prevention 
plans.  Proper  operation  and 
maintenance  also  includes  adequate 
laboratory  controls  and  appropriate 
quaUty  assurance  procedures.  Proper 
operation  and  maintenance  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems,  installed  by 
a  permittee  only  when  necessary  to 
achieve  compUance  with  the  conditions 
of  the  permit. 

P.  Monitoring  and  Records 

1 .  Representative  samples/ 
measurements.  Samples  and 
measurements  taken  for  the  purpose  of 
monitoring  shall  be  representative  of  the 
monitored  activity. 

2.  Retention  of  records — a.  The 
permittee  shall  retain  the  pollution 
prevention  plan  developed  in 
accordance  vdth  Parts  IV.  and  XI.  of  thir 
permit  until  at  least  1  year  after 
coverage  under  this  permit  terminates. 
The  permittee  shall  retain  all  records  of 
all  monitoring  information,  copies  of  all 
reports  required  by  this  permit,  and 
records  of  all  data  used  to  complete  the 
NOI  to  be  covered  by  this  permit,  until 
at  least  1  year  after  coverage  under  this 
permit  terminates.  This  period  may  be 
explicitly  modified  by  specific 
provisions  of  this  permit  or  extended  by 
reouest  of  the  Director  at  any  time. 

0.  For  discharges  subject  to 
monitoring  requirements  pursuant  to 
Parts  VI.  and  XI.  of  this  permit,  in 
addition  to  the  requirements  of 
paragraph  Vll.P.Z.a.  (above),  permittees 
are  required  to  retain  for  a  6-year  period 
from  the  date  of  sample  collection  or  for 
the  term  of  this  permit,  whichever  is 
greater,  records  of  all  monitoring 
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inliarBMtioa  oolkctod  diartog  the  torm  of 
this  pennit  Permittees  must  submit 
such  monitoring  results  to  the  Director 
upon  request. 

3.  Records  contents.  Records  of 
mooitchng  informatian  shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  initials  or  naine(s}  of  the 
indiv1dual(6)  who  performed  the 
sampling  or  nwasitnments; 

c.  The  date(s)  analyses  were 
perfonned; 

d.  The  time(s}  analyses  were  initiated; 

e.  The  initials  or  name(s)  of  the 
indivldual(s}  who  performed  the 
analyses; 

f.  References  and  written  procedures, 
when  available,  for  the  analytical 
techniques  or  methods  used;  and 

g.  The  results  of  such  analyses, 
includiag  the  bench  sheets,  instrument 
readouts,  computer  disks  or  tapes,  etc. 
used  to  determiDe  these  results. 

4.  Appnjved  monjtoring  methods. 
MonitotiBg  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136.  unless  other  test 
procedures  have  been  specified  in  thia 
pennit 

Q.  Inspection  and  Entry 

The  permittee  shall  allow  the  Director 
or  an  authorized  representative  of  EPA, 
the  State  environmental  agency,  or,  in 
the  case  of  a  facility  that  discharges 
through  a  municipal  separate  storm 
sewer,  an  authorized  representative  of 
the  municipal  operator  or  the  separate 
storm  sewer  receiring  the  discharge, 
upon  the  presentation  of  credentials  and 
other  documents  as  may  be  required  by 
law.  to:  Enter  upon  the  permittee's 
premises  where  a  regulated  facUity  or 
activity  is  located  or  conducted  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit;  have  access  to 
and  copy  at  reasonable  times,  any 
records  that  must  be  kept  under  the 
conditions  of  this  permit;  and  inspect  at 
reasonable  times  any  facilities  or 
equipment  (including  monitoring  and 
control  equipment). 

R.  Pennit  Actions 

This  pennit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  permittee 
for  a  pennit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncomphance  does  not 
stay  any  permit  condition. 

S.  Bypass  of  Treatment  Facility 

1  Notice — a.  Anticipated  bypass.  If  a 
permittee  subject  to  the  numeric 
effluent  limitation  of  Parts  V.  and  XL  of 
this  perntit  knows  in  advaxice  of  the 


need  for  a  bypass,  he  or  she  shaU  submit 
prior  notice,  if  possible,  at  least  10  days 
before  the  date  of  the  bypass;  including 
an  evaluation  of  the  anticipated  ({uality 
and  effect  of  the  bypass. 

b.  Uminticipated  bypass.  The 
permittee  subject  to  the  numeric 
effluent  limitation  of  Parts  V.  and  XI.  of 
this  permit  shall  submit  notice  of  an 
unanticipated  bypass.  Any  information 
regarding  the  unanticipated  b>'pass  shall 
be  provided  ocally  within  24  hours  from 
the  time  the  pennittee  became  aware  of 
the  circxunstances.  A  written 
submission  shall  also  be  provided 
within  5  days  of  the  time  the  permittee 
became  aware  of  the  circumstances.  The 
written  subiaission  shall  contain  a 
description  of  the  bypass  and  its  cause; 
the  period  of  the  bypass;  including  exact 
dates  and  times,  and  if  the  bypass  has 
not  been  corrected,  the  anticipated  time 
it  is  expected  to  continue;  and  steps 
taken  or  planned  to  reduce,  eliminate, 
and  prevent  reoccurrence  of  the  bypass. 

2.  Prohibition  of  bypass — a.  Bypass  is 
prohibited  and  the  Director  may  t^e 
enforconanl  action  against  a  permittee 
for  a  bypass.  Unless: 

(I)  The  bypass  was  unavoidable  to 
pre\'ent  loss  of  life,  personal  ii^ury,  or 
severe  property  dainage; 

[2]  Tnere  were  no  feasible  alternatives 
to  the  bypass,  such  -as  the  use  of 
auxiliary  facilities,  retention  of 
untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  the  permittee  should,  in  the 
exercise  o^  reasonable  engineering 
judgement,  have  installed  adequate 
backup  equipment  to  prevent  a  bypass 
that  occurred  duhng  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

[3]  The  permittee  submitted  notices  of 
the  bypass. 

b.  Tne  Director  may  approve  an 
anticipated  bypass  after  considering  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  in  Part  Vn.S.2.a. 

T.  Upset  Conditions 

1.  Affirmative  defense.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  vdth 
technolog}-based  numeric  effluent 
limitations  in  Parts  V.  and  XI.  of  this 
permit  if  the  requirements  of  paragraph 
2  below  are  met.  No  determination 
made  during  administrative  review  of 
claims  that  noncompliance  was  caused 
by  upset,  and  before  an  action  for 
noncompliance,  if  final  administrative 
action  subject  to  judicial  review. 

2.  Required  defense.  A  pannittee  who 
wishes  to  establish  the  affirmative 
defense  of  an  upset  diall  demonstrate. 


tlaoagh  properly  signed, 
contemporaneous  operating  logs,  or 
other  ruevant  evidence,  thal: 

a.  An  upset  occurred  and  that  the 
permittee  can  identify  the  specific 
cause(sj  of  the  upset; 

6.  The  permitted  faciUty  was  at  the 
time  being  properly  operated;  and 

c.  The  permittee  provided  oral  notice 
of  the  upset  to  EPA  within  24  hours 
fi^om  the  time  the  permittee  became 
aware  of  the  circumstances.  A  written 
submission  shall  also  be  provided 
within  5  days  of  the  time  the  permittee 
became  aivare  of  the  circumstances.  The 
written  submission  shall  contain  a 
description  of  the  upset  and  its  cause; 
the  period  of  the  upset;  including  exact 
dates  and  times,  and  if  the  upset  Las  not 
been  corrected,  the  anticipated  time  it  is 
expected  to  continue;  and  steps  taken  or 
planned  to  reduce,  eliminate,  and 
prevent  reoccurrence  of  the  upset. 

3.  Burden  of  proof.  In  any 
enforcement  proceeding  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof 

I'm.  Reopener  Clause 

A.  Potential  or  Reahzed  Impacts  on 
Water  Quahty 

If  there  is  evidence  indicating 
potential  or  realized  impacts  on  water 

3uaUty  due  to  any  storm  water 
ischarge  associated  with  industrial 
activity  covered  by  this  permit,  the 
owner  or  operator  of  sudi  discharge 
may  be  required  to  obtain  an  individual 
permit  or  an  alternative  general  pennit 
in  accordance  with  Part  VII.M. 
(Requiring  an  Individual  Pennit  or 
.Mtemative  General  Permit)  of  this 
permit  or  the  permit  may  be  modified  to 
include  different  limitations  and/or 
requirements. 

B.  Applicable  Regulations 

Permit  modification  or  revocation  will 
be  conducted  according  to  40  CFR 
122.62, 122.63. 122.64.  and  124.5. 

IX.  Termination  of  Coverage 

A.  Notice  of  Termination 

where  all  storm  w^ater  discharges 
associated  with  industrial  activity  that 
are  authorized  by  this  pennit  are 
eliminated,  or  where  the  operator  of 
storm  water  discharges  associated  with 
industrial  activity  at  a  facifity  changes, 
the  operator  of  the  faciUty  may  submit 
a  Notice  of  Termination  that  is  signed  in 
accordance  with  Part  VU.G.  (Signatory 
Requirements)  of  this  permit.  The 
Notice  of  Termination  shall  include  the 
following  information: 

1.  Facility  information.  Name,  mailing 
address,  and  location  of  the  facility  for 
which  the  notification  is  submitted. 


Federal  Register  /  Vol.  58,  No.  222  /  Friday.  November  19,  1993  /  Notices  61463 


Where  a  street  address  for  the  site  is  not 
available,  the  location  of  the 
approximate  center  of  the  site  must  be 
described  in  terms  of  the  latitude  and 
longitude  to  the  nearest  15  seconds,  or 
the  section,  township  and  range  to  the 
nearest  quarter  section; 

2.  Operator  information.  The  name, 
address,  and  telephone  number  of  the 
operator  addressed  by  the  Notice  of 
Termination; 

3.  Permit  number.  The  NPDES  permit 
number  for  the  storm  water  discharge 
associated  with  industrial  activity 
identified  by  the  Notice  of  Termination; 

4.  Reason  for  termination.  An 
indication  of  whether  the  storm  water 
discharges  associated  with  industrial 
activity  have  been  eliminated  or  the 
operator  of  the  discharges  has  changed; 
and 

5.  Certification.  The  following 
certification  signed  in  accordance  with 
Part  Vn.G.  (Signatory  Requirements)  of 
this  permit: 

I  certify  under  penalty  of  law  that  all  storm 
water  discharges  associated  with  industrial 
activity  from  the  identified  facility  that  are 
authorized  by  an  NPDES  general  permit  have 
been  eliminated  or  that  I  am  no  longer  the 
operator  of  the  industrial  activity.  I 
imderstand  that  by  submitting  this  notice  of 
termination,  that  I  am  no  longer  authorized 
to  discharge  storm  water  associated  with 
industrial  activity  under  this  general  permit, 
and  that  discharging  pollutants  in  storm 
water  associated  with  industrial  activity  to 
waters  of  the  United  States  is  unlawful  under 
the  Clean  Water  Act  where  the  discharge  is 
not  authorized  by  an  NPDES  permit.  I  also 
understand  that  the  submittal  of  this  notice 
of  termination  does  not  release  an  operator 
from  liability  for  any  violations  of  this  permit 
or  the  Qean  Water  Act. 

B.  Addresses 

All  Notices  of  Termination  are  to  be 
sent,  using  the  form  provided  by  the 
Director  (or  a  photocopy  thereof),'  to  the 
Director  of  the  NPDES  program  in  care 
of  the  address  that  will  be  provided  in 
the  final  permit  notice. 

X.  Definitions 

Best  Management  Practices  ("BMPs") 
means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  waters  of  the  United  States. 
BMPs  also  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  facility  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  or  drainage  from  raw  material 
storage. 


>  A  copy  of  the  approved  NOT  fbnn  is  provided 
In  Addendum  D  of  this  notice. 


Bypass  means  the  intentional 
diversion  of  waste  streams  firom  any 
portion  of  a  treatment  facility. 

Coal  pile  runoff  meens  the  rainfall 
nmoff  from  or  through  any  coal  storage 
pile. 

Co-located  industrial  activity  means 
when  an  industrial  facility  has 
industrial  activities  being  conducted 
onsite  that  meet  the  description  of 
industrial  activities  in  another  section  of 
the  permit,  that  industrial  facility  shall 
comply  with  all  applicable  monitoring 
and  pollution  prevention  plan 
requirements  of  the  other  section  in 
addition  to  its  applicable  requirements. 

CWA  means  Clean  Water  Act 
(formerly  referred  to  as  the  Federal 
Water  Pollution  Confrol  Act  or  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972). 

Director  means  the  Regional 
Adminisfrator  or  an  authorized 
representative. 

Flow-weighted  composite  sample 
means  a  composite  sample  consisting  of 
a  mixture  of  aliquots  collected  at  a 
constant  time  interval,  where  the 
volume  of  each  aliquot  is  proportional 
to  the  flow  rate  of  the  discharge. 

Landfill  means  an  area  of  land  or  an 
excavation  in  which  wastes  are  placed 
for  permanent  disposal,  and  that  is  not 
a  land  application  unit,  surface 
impoundment,  injection  well,  or  waste 
pile. 

Land  application  unit  means  an  area 
where  wastes  are  applied  onto  or 
incorporated  into  the  soil  surface 
(excluding  manure  spreading 
operations)  for  treatment  or  disposal. 

Large  and  medium  municipcU 
separate  storm  sewer  system  means  all 
municipal  separate  storm  sewers  that 
are  either: 

(i)  Located  in  an  incorporated  place 
(city)  with  a  population  of  100,000  or 
more  as  determined  by  the  latest 
Decennial  Census  by  the  Bureau  of 
Census  (these  cities  are  listed  in 
Appendices  F  and  G  of  40  CFR  Part 
122);  or 

(ii)  Located  in  the  counties  with 
imincorporated  urbanized  populations 
of  100,000  or  more,  except  municipal 
separate  storm  sewers  that  are  located  in 
the  incorporated  places,  townships  or 
towns  within  such  counties  (these 
counties  are  Listed  in  Appendices  H  and 
I  of  40  CFR  Part  122);  or 

(iii)  Owned  or  operated  by  a 
municipality  other  than  those  described 
in  paragraph  (i)  or  (ii)  and  that  are 
designated  by  \he  Director  as  part  of  the 
large  or  mediiun  municipal  separate 
storm  sewer  system. 

NOT  means  notice  of  termination  (see 
Part  DC.A.  of  this  permit.) 


Point  source  means  any  discernible, 
confined,  and  discrete  conveyance, 
including  but  not  limited  to,  any  pipe, 
ditch,  channel,  timnel,  conduit,  weU, 
discrete  fissure,  container,  roUing  stock, 
concentrated  animal  feeding  operation, 
landfill  leachate  collection  system, 
vessel  or  other  floating  craft  from  which 
pollutants  are  or  may  be  discharges. 
This  term  does  not  include  return  flows 
from  irrigated  agriculture  or  agricultiiral 
storm  water  runoff. 

Section  313  water  priority  chemical 
means  a  chemical  or  chemical  categories 
that  are:  (1)  are  listed  at  40  CFR  372.65 
piirsuant  to  Section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPGRA)  (also 
known  as  Title  HI  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986);  (2)  are  present  at  or 
above  threshold  levels  at  a  facility 
subject  to  EPCRA  Section  313  reporting 
requirements;  and  (3)  that  meet  at  least 
one  of  the  following  criteria:  (i)  are 
listed  in  Appendix  D  of  40  CFR  Part  122 
on  either  Table  II  (organic  priority 
pollutants).  Table  in  (certain  metals, 
cyanides,  and  phenols)  or  Table  V 
(certain  toxic  pollutants  and  hazardous 
substances);  (ii)  are  listed  as  a  hazardous 
substance  pursuant  to  Section 
311(b)(2)(A)  of  the  CWA  at  40  CFR 
116.4;  or  (iii)  are  pollutants  for  which 
EPA  has  published  acute  or  chronic 
water  quality  criteria.  See  Addendum  A 
of  this  permit. 

Significant  materials  includes,  but  is 
not  limited  to:  raw  materials;  fuels; 
materials  such  as  solvents,  detergents, 
and  plastic  pellets;  finished  materials 
such  as  metallic  products;  raw  materials 
used  in  food  processing  or  production; 
hazardous  substances  designated  under 
Section  101(14)  of  CERCLA;  any 
chemical  the  facility  is  required  to 
report  pursuant  to  EPCRA  Section  313; 
fertilizers;  pesticides;  and  waste 
products  such  as  ashes,  slag  and  sludge 
that  have  the  potential  to  be  released 
with  storm  water  discharges. 

Significant  spills  incluaes,  but  is  not 
limited  to:  releases  of  oil  or  hazardous 
substances  in  excess  of  reportable 
quantities  under  Section  311  of  the 
Clean  Water  Act  (see  40  CFR  110.10  and 
CFR  117.21)  or  Section  102  of  CERCL\ 
(see  40  CFR  302.4). 

Storm  water  means  storm  water 
runoff,  snow  melt  runoff,  and  surface 
runoff  and  drainage. 

Storm  water  associated  with 
industrial  activity  means  the  discharge 
from  any  conveyance  that  is  used  for 
collecting  and  conveying  storm  water 
and  that  is  directly  related  to 
manufacturing,  processing  or  raw 
materials  storage  areas  at  an  industrial 
plant.  The  term  does  not  include 
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discharges  from  facilities  or  activities 
excluded  from  the  NPDES  program.  For 
the  categories  of  Industries  identified  in 
paragraphs  (i)  through  (x)  of  this 
definition,  the  term  includes,  but  Is  not 
limited  to,  storm  water  discharges  from 
industrial  plant  yards;  immediate  access 
roads  and  rail  lines  used  or  traveled  by 
carriers  of  raw  materials,  manufactured 
products,  waste  material,  or  by-products 
used  or  created  by  the  facility;  material 
handling  sites;  refuse  sites;  sites  used 
for  the  application  or  disposal  of 
process  waste  waters  (as  defined  at  40  ' 
CFR  Part  401);  sites  used  for  the  storage 
and  maintenance  of  material  handling 
equipment;  sites  used  for  residual 
treatment,  storage,  or  disposal;  shipping 
and  receiving  areas;  manufacturing 
buildings;  storage  areas  (including  tank 
farms)  for  raw  materials,  and 
intermediate  and  finished  products;  and 
areas  where  industrial  activity  has  taken 
place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water.  For  the  categories  of 
industries  identified  in  paragraph  (xi)  of 
this  definition,  the  term  includes  only 
storm  water  discharges  from  all  areas 
(except  access  roads  and  rail  lines) 
listed  in  the  previous  sentence  where 
material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products,  or  industrial 
machinery  are  exposed  to  storm  water. 
For  the  purposes  of  this  paragraph, 
material  handling  activities  include  the: 
storage,  loading  and  unloading, 
transportation,  or  conveyance  of  any 
raw  material,  intermediate  product, 
finished  product,  by-product  or  waste 
product.  The  term  excludes  areas 
located  on  plant  lands  separate  from  the 
plant's  industrial  activities,  such  as 
office  buildings  and  accompanying 
parking  lots  as  long  as  the  drainage  from 
the  excluded  areas  is  not  mixed  with 
storm  water  drained  from  the  above 
described  areas.  Industrial  facilities 
(including  industrial  faciliUes  that  are 
Federally.  State,  or  municipally  owned 
or  operated  that  meet  the  description  of 
the  facilities  listed  in  this  paragraphs  (i) 
to  (xi)  of  this  definiUon)  include  those 
facilities  designated  under 
122.26(a)(l)(v).  The  following  categories 
of  facilities  are  considered  to  be 
engaging  in  "industrial  activity"  for 
purposes  of  this  subsection: 

(i)  Facilities  subject  to  storm  water 
effluent  limitations  guidelines,  new 
source  performance  standards,  or  toxic 
pollutant  effluent  standards  under  40 
CFR  Subchapter  N  (except  facilities 
with  toxic  pollutant  effluent  standards 
that  are  exempted  under  category  (xi)  of 
this  definition); 
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(ii)  Facilities  classified  as  Standard 
Industrial  Qassifications  24  (except 
2434).  26  (except  265  and  267).  28 
(except  283),  29.  311.  32  (except  323), 
33.  3441.  373; 

(iii)  Facilities  classified  as  Standard 
Industrial  Classifications  10  through  14 
(mineral  industry)  including  active  or 
inactive  mining  operations  (except  for 
areas  of  coal  mining  operations  no 
longer  meeting  the  definition  of  a 
reclamation  area  under  40  CFR  434.11(1) 
because  the  performance  bond  issued  to 
the  facility  by  the  appropriate  SMCRA 
authority  has  been  released,  or  except 
for  areas  of  noncoal  mining  operations 
that  have  been  released  from  applicable 
State  or  Federal  reclamation 
requirements  after  December  17. 1990) 
and  oil  and  gas  exploration,  production, 
processing,  or  treatment  operations,  or 
transmission  facilities  that  discharge 
storm  water  contaminated  by  contact 
with  or  that  has  come  into  contact  with, 
any  overburden,  raw  material, 
intermediate  products,  finished 
products,  byproducts  or  waste  products 
located  on  the  site  of  such  operations; 
inactive  mining  operations  are  mining 
sites  that  are  not  being  actively  mined, 
but  that  have  an  identifiable  owner/ 
operator; 

(iv)  Hazardous  waste  treatment, 
storage,  or  disposal  facilities,  including 
those  that  are  operating  under  interim 
status  or  a  permit  under  Subtitle  C  of 
RCRA: 

(v)  Landfills,  land  application  sites, 
and  open  dumps  that  have  received  any 
industrial  wastes  (waste  that  is  received 
from  any  of  the  facilities  described 
under  this  subsection)  including  those 
that  are  subject  to  regulation  under 
Subtitle  D  of  RCRA; 

(vi)  Facihties  involved  in  the 
recycling  of  materials,  including  metal 
scrapyards,  battery  reclaimers,  salvage 
yards,  and  automobile  junkyards, 
including  but  limited  to  those  classified 
as  Standard  Industrial  Classification 
5015  and  5093; 

(vii)  Steam  electric  power  generating 
facilities,  including  coal  handling  sites; 

(viii)  Transportation  facilities 
classified  as  Standard  Industrial 
Classifications  40.  41.  42  (except  4221- 
25),  43,  44.  45  and  5171  that  have 
vehicle  maintenance  shops,  equipment 
cleaning  operations,  or  airport  deicing 
operaUons.  Only  those  porUons  of  the 
facility  that  are  either  involved  in 
vehicle  maintenance  (including  vehicle 
rehabilitaUon,  mechanical  repairs, 
painting,  fiieling,  and  lubricaUon), 
equipment  cleaning  operations,  airport 
deicing  operations,  or  that  are  otherwise 
identified  under  paragraphs  (i)  to  (vii)  or 
(ix)  to  (xi)  of  this  subsection  are 
associated  with  industrial  activity; 


(ix)  Treatment  works  treating 
domestic  sewage  or  any  other  sewage 
sludge  or  wastewater  treatment  device 
or  system,  used  in  the  storage  treatment, 
recycling,  and  reclamation  of  municipal 
or  domestic  sewage,  including  land 
dedicated  to  the  disposal  of  sewage 
sludge  that  are  located  within  the 
confines  of  the  facility,  with  a  design 
flow  of  1.0  mgd  or  more,  or  required  to 
have  an  approved  pretreatment  program 
under  40  CFR  Part  403.  Not  included  are 
farm  lands,  domestic  gardens  or  lands 
used  for  sludge  management  where 
sludge  is  beneficially  reused  and  that 
are  not  physically  located  in  the 
confines  of  the  facility,  or  areas  that  are 
in  compliance  with  40  CFR  Part  503; 
(x)  Construction  activity  including 
clearing,  grading  and  excavation 
activities  except:  operations  that  result 
in  the  disturbance  of  less  than  5  acres 
of  total  land  area  that  are  not  part  of  a 
larger  common  plan  of  development  or 
sale; 

(xi)  Facilities  under  Standard 
Industrial  Classifications  20,  21,  22  23 
2434.  25.  265.  267.  27.  283,  285,  30.  31 ' 
(except  311).  323,  34  (except  3441),  35, 
36,  37  (except  373).  38.  39.  4221-25. 
(and  that  are  not  otherwise  included 
within  categories  (i)  to  (x)).< 

Time-weighted  composite  means  a 
composite  sample  consisting  of  a 
mixture  of  equal  volume  aliquots 
collected  at  a  constant  time  interval. 

Upset  means  an  exceptional  incident 
in  which  there  is  unintentional  and 
temporary  noncompliance  with  the 
numeric  effluent  limitations  of  Parts  V. 
and  XI.  of  this  permit  because  of  factors 
beyond  the  reasonable  control  of  the 
permittee.  An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

Waste  pile  means  any 
noncontainerized  accumulation  of  solid, 
nonflowing  waste  that  is  used  for 
treatment  or  storage. 

Waten  of  the  United  States  means: 

(a)  All  waters  that  are  currently  used, 
were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  that  are 
subject  to  the  ebb  and  flow  of  the  tide- 

(b)  All  interstate  waters,  including  ' 
interstate  "wetlands"; 

(c)  All  other  waters  such  as  interstate 
lakes,  rivers,  streams  (including 


«  On  June  4. 1992.  the  United  State*  Court  of 
Appeals  for  the  Ninth  Circuit  remanded  the 
exclusion  for  manufacturing  faciliUes  In  category 
(Xi)  that  do  not  have  materials  or  activiUe*  exposed 
to  storm  water  to  the  EPA  for  further  lulemaUnB. 
(Nos.  90-70671  and  91-70200  )  * 
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intermittent  streams),  mudflats, 
sandfiats,  wetlands,  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natiual  ponds  the  use,  degradation,  or 
destruction  of  which  woiUd  affect  or 
could  affect  interstate  or  foreign 
commerce  including  any  such  waters: 

(1)  That  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  piuposes; 

(2]  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or 

(3)  That  are  used  or  could  be  used  for 
industrial  purposes  by  industries  in 
interstate  commerce; 

(d)  All  impoundments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  this  definition; 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this 
definition; 

(0  The  territorial  sea;  and 

(g)  Wetlands  adjacent  to  waters  (other 
than  waters  that  are  themselves 
wetlands)  identified  in  paragraphs  (a) 
through  (f)  of  this  definition. 

Waste  treatment  systems,  including 
treatment  ponds  or  lagoons  designed  to 
meet  the  requirements  of  CWA  are  not 
waters  of  the  United  States. 

XI.  Specific  Requirements  for  Industrial 
Activities 

A.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Timber 
Products  Facilities 

1.  Discharges  covered  under  this 
section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
establishments  [generally  classified 
imder  Standard  Industrial  Classification 
(SIC)  Major  Group  24]  that  are  engaged 
in  cutting  timber  and  pulpwood, 
merchant  sawmills,  lath  mills,  shingle 
mills,  cooperage  stock  mills,  planing 
mills,  and  plywood  and  veneer  mills 
engaged  in  producing  lumber  and  wood 
basic  materials;  and  establishments 
engaged  in  wood  preserving  or  in 
manufacturing  finished  articles  made 
entirely  of  wood  or  related  materials, 
except  for  wood  kitchen  cabinet 
manufacturers  classified  under  SIC 
Cods  2434. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section{s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 


prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  Uie  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions— a.  Prohibition 
of  non-storm  water  discharges — (1) 
Discharges  of  boiler  blowdown  and 
water  treatment  wastewaters, 
noncontact  and  contact  coolhig  waters, 
wash  down  waters  from  treatment 
equipment,  and  storm  water  that  has 
come  in  contact  with  areas  where 
spraying  of  chemical  formulations 
designed  to  provide  surface  protection, 
to  waters  of  the  United  States,  or 
through  municipal  separate  storm  sewer 
systems  are  not  authorized  by  this 
permit.  The  operators  of  such  discharges 
must  obtain  coverage  under  a  separate 
NPDES  discharge  permit. 

(2)  The  following  non-storm  water 
discharges  may  be  authorized  by  this 
permit  provided  the  non-storm  water 
component  of  the  discharge  is  In 
compliance  with  paragraph 
XI.A.3.a.(3)(g)(i)  (Measures  and  Controls 
for  Non-storm  Water  Discharges): 
discharges  from  the  spray  dovra  of 
lumber  and  wood  product  storage  yards 
where  no  chemical  additives  are  used  in 
the  spray  down  waters  and  no 
chemicals  are  applied  to  the  wood 
during  storage. 

3.  Storm  water  pollution  prevention 
plan  requirements — a.  Contents  of  plan. 
The  plan  shall  include,  at  a  minimum, 
the  following  items: 

(1)  Pollution  prevention  team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 


(2)  Description  of  potential  pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  that  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  that  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage— (i)  A  site  map 
indicating  an  outline  of  the  portions  of 
the  drainage  area  of  each  storm  water 
outfall  that  are  within  the  facility 
boundaries,  each  existing  structural 
control  measure  to  reduce  pollutants  in 
storm  water  runoff,  surface  water 
bodies,  locations  where  significant 
materials  are  exposed  to  precipitation, 
locations  where  major  spills  or  leaks 
identified  under  Part  XIA.3.a.(2){c) 
{Spills  and  Leaks)  of  this  permit  have 
occurred,  and  the  locations  of  the 
following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling  stations;  vehicle  and  equipment 
maintenance  and/or  cleaning  areas; 
loading/unloading  areas;  material 
handling  areas;  locations  used  for  the 
treatment,  storage,  or  disposal  of  wastes; 
liquid  storage  teuiks;  processing  areas; 
treatment  chemical  storage  areas;  treated 
wood  and  residue  storage  areas;  wet 
decking  areas;  dry  decking  areas; 
imtreated  wood  and  residue  storage 
areas;  and  treatment  equipment  storage 
areas. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amoimts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  that  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemicals;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  exposed  materials — 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
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of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  nmoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives.  The  inventory  of 
exposed  materials  shall  include,  but 
shall  not  be  limited  to  the  significant 
materials  stored  exposed  to  storm  water 
and  material  management  practices 
employed  that  were  listed  for  the 
facility  in  the  approved  group 
application.  Where  information  is 
available,  facilities  that  have  used 
chlorophenolic.  creosote,  or  chromium- 
copper-arsenic  formulations  for  wood 
surface  protection  or  wood  preserving 
activities  onsite  in  the  past  should 
identify  in  the  inventory  the  following: 
Areas  where  contaminated  soils, 
treatment  equipment,  and  stored 
materials  still  remain  and  management 
practices  employed  to  minimize  the 
contact  of  these  materials  with  storm 
water  runoff. 

(c)  Spills  and  leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data— A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  identification  and  summary 
of  potential  pollutant  sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  Loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  specific 
pollutant  or  pollutant  parameter  (e.g., 
total  suspended  solids,  biochemical 
oxygen  demand,  chemical  oxygen 
demand,  oil  and  grease,  arsenic,  copper, 
chromium,  pentachlorophenol,  other 
specific  metals,  toxicity,  etc.)  of  concern 
shall  be  identified. 
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(3)  Measures  and  controls.  Each 
facihty  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
best  management  practices  (BMPs)  and 
controls  appropriate  for  the  facility,  and 
the  implementation  of  such  controls. 
The  appropriateness  and  priorities  of 
controls  in  a  plan  shall  reflect  identified 
potential  sources  of  pollutants  at  the 
facihty.  The  description  of  storm  water 
management  controls  shall  address  the 
following  areas  of  the  site:  Log.  lumber 
and  other  wood  product  storage  areas; 
residue  storage  areas,  loading  and 
imloading  areas;  material  handling 
areas;  chemical  storage  areas;  and 
equipment/vehicle  maintenance,  storage 
and  repair  areas.  Facilities  that  surface 
protect  and/or  preserve  wood  products 
should  address  specific  BMPs  for  wood 
surface  protection  and  preserving 
activities.  The  pollution  prevention  plan 
should  address  the  following  minimum 
components,  including  a  schedule  for 
imolementing  such  controls: 

fa)  Good  housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  that  may  contribute  pollutants 
to  storm  water  discharges  in  a  clean, 
orderly  manner.  Good  housekeeping 
measures  in  storage  areas,  loading  and 
unloading  areas,  and  material  handUng 
areas  should  be  designed  to:  (1)  limit  the 
discharge  of  wood  debris;  (2)  minimize 
the  leachate  generated  from  decaying 
wood  materials;  and  (3)  minimize  the 
generation  of  dust. 

(b)  Preventive  maintenance— A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g..  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facihty 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems.  Periodic 
removal  of  debris  from  ditches,  swales, 
diversions,  containment  basins, 
sediment  ponds  and  infiltration 
measures  should  be  performed  to  Umit 
discharges  of  solids  and  to  maintain  the 
effectiveness  of  the  controls. 

(c)  Spill  prevention  and  response 
procedures— Areas  where  potential 
spills  that  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 


the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 
Response  schedules  should  be 
developed  to  Umit  ti-acking  of  spilled 
materials  to  other  areas  of  the  site.  Leaks 
or  spills  of  wood  surface  protection  or 
preservation  chemicals  shall  be  cleaned 
up  immediately  in  accordance  with 
applicable  RCRA  regulations  at  40  CFR 
Part  264  and  40  CFR  Part  265. 

(d)  Inspections — In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XI.A.3.a.(4)  of  this  section,  quahfied 
facihty  personnel  shall  be  identified  to 
inspect  designated  equipment  and  areas 
of  the  facihty  at  appropriate  intervals 
specified  in  the  plan.  Operators  of 
facihties  are  required  to  conduct 
quarterly  visual  inspections  of  BMPs. 
The  inspections  shall  Include: 

(1)  An  assessment  of  the  integrity  of 
storm  water  discharge  diversions, 
conveyance  systems,  sediment  conti-ol 
and  collection  systems,  and 
containment  structures; 

(2)  Visual  inspection  of  sediment  and 
erosion  BMPs  to  determine  if  soil 
erosion  has  occurred;  and 

(3)  Visual  inspections  of  storage  areas 
and  other  potential  sources  of  pollution 
for  evidence  of  actual  or  potential 
pollutant  discharges  of  contaminated 
stonn  water. 

Material  handling,  and  unloading  and 
loading  areas  should  be  inspected  daily 
whenever  industrial  activities  occur  in 
those  areas.  Good  housekeeping 
measures  and/or  spill  response 
measures  should  be  implemented  as 
appropriate  to  minimize  contact  of 
significant  materials  v«th  storm  water 
discharges 

Inspections  at  processing  areas, 
transport  areas,  and  treated  wood 
storage  areas  of  facilities  performing 
wood  surface  protection  and 
preservation  activities  should  be 
performed  monthly  to  assess  the 
usefulness  of  practices  in  minimizing 
drippage  of  ti^atment  chemicals  on 
unprotected  soils  and  in  areas  that  will 
come  in  contact  with  storm  water 
discharges. 

A  set  of  ti-acking  or  follow-up 
procedures  shall  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  Records  of 
inspections  shall  be  maintained. 

fe)  Employee  training— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibihty  of  the 
components  and  goals  of  the  storm 
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water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(P  Recordkeeping  and  internal 
reporting  procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part,  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(gj  Non-storm  water  discharges — (i) 
The  plan  shall  include  a  certification 
that  the  discharge  has  been  tested  or 
evaluated  for  the  presence  of  non-storm 
water  discharges.  The  certification  shall 
include  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  site,  a  description  of  the  results  of 
any  test  and/or  evaluation  for  the 
presence  of  non-storm  water  discharges, 
the  evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VII.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  that 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.A.3.a.(3)(g)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  UI.A.Z.b.  (Prohibition  of 
Non-storm  Water  Discharges)  of  this 
permit  that  are  combined  with  storm 
water  discharges  associated  with 
industrial  activity  must  be  identified  in 
the  plan.  The  plan  shall  identify  and 
ensure  the  implementation  of 
appropriate  pollution  prevention 
measures  for  the  non-storm  water 
component(s)  of  the  discharge. 

(iu)  Failure  to  certify^Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
stonn  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  that 


begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
(Insert  date  of  permit  issuance],  180 
days  after  submitting  an  NOI  to  be 
covered  by  this  permit.  If  the  failure  to 
certify  is  caused  by  the  inability  to 
perform  adequate  tests  or  evaluations, 
such  notification  shall  describe:  The 
procedure  of  any  test  conducted  for  the 
presence  of  non-storm  water  discharges; 
the  results  of  such  test  or  other  relevant 
observations;  potential  sources  of  non- 
storm  water  discharges  to  the  storm 
sewer;  and  why  adequate  tests  for  such 
storm  sewers  were  not  feasible.  Non- 
storm  water  discharges  to  waters  of  the 
United  States  that  are  not  authorized  by 
an  NPDES  permit  are  unlawful,  and 
must  be  terminated. 

(h)  Sediment  and  erosion  control — 
The  plan  shall  identify  areas  that,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
Umit  erosion.  When  developing  the 
plan,  the  foUowning  areas  of  the  site 
should  be  considered:  Loading  and 
unloading  areas,  access  roads,  material 
handling  areas,  storage  areas,  and  any 
other  areas  where  heavy  equipment  and 
vehicle  use  is  prevalent.  The  followring 
erosion  and  sediment  controls  shall  be 
considered  to  minimize  the  discharge  of 
sediments  from  the  site:  Stabilization 
measures  such  as  seeding,  mulching, 
contouring,  porous  pavement,  paving 
and  sodding  and  structural  measures 
such  as  sediment  traps  and  silt  fences. 

(i)  Management  of  runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  that  control 
the  generation  or  source(s)  of  pollutants) 
used  to  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  runoff  in 
a  manner  that  reduces  pollutants  in 
storm  water  discharges  from  the  site. 
The  plan  shall  provide  that  measures 
that  the  permittee  determines  to  be 
reasonable  and  appropriate  shall  be 
implemented  and  maintained.  The 
potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
industrial  activity  [see  paragraph 
XI.A.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)]  shall  be 
considered  when  determining 
reasonable  and  appropriate  measures. 
Appropriate  measures  may  include: 
Vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 


devices,  and  wet  detention/retention 
devices. 

(4)  Comprehensive  site  compliance 
evaluation.  Qualified  persoimel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  include  the 
following: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  such  as  loading/ 
unloading  areas,  material  handling 
areas,  locations  used  for  the  treatment, 
storage  or  disposal  of  wastes,  liquid 
storage  tanks,  processing  areas, 
treatment  chemical  storage  areas,  treated 
wood  and  residue  storage  areas,  wet 
decking  areas,  dry  decking  areas, 
imtreated  wood  and  residue  storage 
areas,  and  treatment  equipment  storage 
areas  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  whether 
they  are  adequate  and  properly 
implemented  in  accordance  with  the 
terms  of  the  permit  or  whether 
additional  control  measures  are  needed. 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made. 

(h)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.A.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.A.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.A.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 


61468  Federal  Register  /  Vol.  58.  No.  222  /  Friday.  November  19.  1993  /  Notices 


identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VII.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  effluent  limitations— 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  reporting 
requirements — a.  Analytical  monitoring 
requirements.  Diu-ing  the  period 
begirming  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance)  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance!  lasting  through 
[insert  date  4  years  after  permit 
issuance],  permittees  wim  facilities 
engaged  in  wood  preservation  and/or 
surface  protection  must  monitor  their 
storm  water  discharges  associated  with 
industrial  activity  at  least  quarterly  (4 
times  per  year)  except  as  provided  in 
paragraphs  5.a.(3)  (Sampling  Waiver). 
5.a.(4)  (Representative  Discharge),  and 
5.a.(5)  (Alternative  Certification). 
Facilities  engaged  in  wood  preservation 
and/or  siirface  protection  are  required  to 
monitor  their  storm  water  discharges  for 
the  pollutants  of  concern  listed  in  Table 
A-1  below.  Facilities  currently  using 
chlorophenolic  formulations  for  wood 
preservation  or  surface  protection,  or 
that  have  used  chlorophenolic 
formulations  in  the  past,  shall  monitor 
storm  water  discharges  for  the 
parameters  of  concern  listed  in  Table  A- 

2  in  addition  to  the  parameters  listed  in 
Table  A-1.  Facilities  that  use  copper- 
chromium-arsenic  formulations  for  the 
preservation  of  wood  shall  monitor 
discharges  for  the  presence  of  the 
pollutants  of  concern  listed  in  Table  A- 

3  in  addition  to  the  pollutants  in  Table 
A-1.  Facihties  must  report  in 
accordance  with  5.b.  (Reporting).  In 
addition  to  the  parameters  Usted  in 
Tables  A-1,  A-2.  and  A-3  below,  the 
permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event{s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
Lischarge  sampled. 


Table  A-i.— MoNiTOf=iiNG 
Requirements 


Pollutants  of  concern 

Monitoring  cut-off 
concentration(mg/ 

Chemicai  Oxygen  De- 
mand   

65  0 

Total  Suspended  Solids  . 
Blochemicai  Oxygen  De- 
mand   

100.0 
9.0 

Table  A-2.— Additional  Monitoring 
FOR  Facilities  Performing  Wood 
Preservation  With  Chloro- 
phenolic Formulations 


PoPutant  of  concern 


Pentachlorophenol 


Monitoring  cut-off  con- 
centration 


Detection  Limit 


Table  A-3.— ADDiTiofiM.  Monitoring 
FOR  Facilities  Performing  Wood 
Preservation  With  Chromium- 
Copper-Arsenic  Formulations 


Pollutants  o(  concern 


Total  Recoverable  Ar- 
senic   

Total  Recoverable  Cop- 
per   


Monitoring  cut-off 

concentration  (mg/ 

L) 


0.000018 
0.009 


(1)  Monitoring  periods.  Facilities 
engaged  in  wooid  preservation  andyor 
surface  protection  shall  monitor 
samples  collected  during  the  sampling 
periods  of:  January  to  March.  April  to 
June,  July  to  September,  and  October  to 
December  for  the  years  specified  in 
paragraph  a.  (above). 

(2)  Sample  type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 

■discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 


(3)  Sampling  waiver— (a)  Adverse 
conditions — When  a  discharger  is 
unable  to  collect  samples  during  one  of 
the  monitoring  periods  specified  in 
paragraph  5.a.(l)  (Monitoring  Periods) 
because  of  adverse  climatic  conditions, 
the  discharger  may  collect  two  samples 
fit)m  the  two  separate  qualifying  events 
in  the  next  monitoring  period  and 
submit  this  data.  Adverse  weather 
conditions  that  may  prohibit  the 
collection  of  samples  include  weather 
conditions  that  create  dangerous 
conditions  for  personnel  (such  as  local 
flooding,  high  winds,  hurricane, 
tornadoes,  electrical  storms,  etc.)  or 
otherwise  make  the  collection  of  a 
sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  concentration  waiver— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  (insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Tables 
A-1,  A-2.  or  A-3  under  the  column 
Monitoring  Cut-off  Concentration,  a 
facility  may  waive  monitoring  and 
reporting  requirements  in  the 
monitoring  period  beginning  [insert  date 
3  years  after  permit  issuance]  lasting 
through  (insert  date  4  years  after  permit 
issuance].  The  facility  must  submit  to 
the  Director,  in  lieu  of  the  monitoring 
data,  a  certification  that  there  has  not 
been  a  significant  change  in  industrial 
activity  or  the  pollution  prevention 
measures  in  area  of  the  facility  that 
drains  to  the  outfall  for  which  sampling 
was  waived. 

(4)  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  out&lls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  nmoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent)]  shall  be 
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provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5j  Alternative  certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VII.G. 
(Si|natory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
matenals,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  fi-om  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  Vl.C.  of  this  permit. 

b.  Reporting.  Permittees  with  facilities 
engaged  in  wood  preservation  and/or 
surface  protection  shall  submit 
monitoring  results  for  each  outfall 
asscKiated  with  industrial  activity  [or  a 
certification  in  accordance  with 
Sections  (3),  (4),  or  (5)  above)  obtained 
during  the  reporting  period  beginning 
[insert  date  1  year  after  permit  issuance] 
lasting  through  [insert  date  2  years  after 
permit  issuance]  on  Discharge 
Monitoring  Report  Form(s)  postmarked 
no  later  than  the  31st  day  of  the 
following  March  [insert  the  date  2  years 
after  permit  issuance).  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above) 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance)  lasting  through  [insert  date  4 
years  after  permit  issuance)  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  Vl.G.  of  the  fact 
sheet  to  this  permit. 

(1)  Additional  notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above),  facilities  engaged 
in  wood  preservation  and/or  surface 


protection  with  at  least  one  storm  water 
discharge  associated  with  industrial 
activity  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  b 
(above). 

c.  Monthly  visual  examination  of 
storm  water  quality.  All  timber  products 
facilities  shall  perform  and  document  a 
visual  examination  of  a  representative 
storm  water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  he  made  at 
least  once  in  each  month  during 
daylight  hours  imless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  Ut  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 


outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why -the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  beUeves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent))  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

B.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Paper  and 
Allied  Products  Manufacturing 
Facilities 

1 .  Discharges  covered  under  this 
section.  The  requirements  fisted  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
Facihties  engaged  in  the  manufacture  of 
pulps  from  wood  and  other  cellulose 
fibers  and  from  rags;  the  manufacture  of 
paper  and  paperboard  into  converted 
products,  such  as  paper  coated  off  the 
paper  machine,  paper  bags,  paper  boxes 
and  envelopes;  and  estabUshments 
primarily  engaged  in  manufacturing 
bags  of  plastic  film  and  sheet.  These 
facilities  are  commonly  identified  by 
Standard  Industrial  Classification  (SIC) 
Major  Group  26. 

When  an  industrial  facility,  described 
by  the  above  eligibihty  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
apphcable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  fadUty  (co-located 
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industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
apnlicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facihty  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions — a.  Prohibition 
of  Non-storm  Water  Discharges.  There 
are  no  additional  requirements  beyond 
those  in  Part  UI.A.  of  this  permit, 

3.  Storm  water  pollution  prevention 
plan  requirements— o.  Contents  of  plan. 
The  plan  shall  include,  at  a  minimum, 
the  following  items: 

I.  Pollution  prevention  team.  Each 
plan  shall  identify  a  specific  individual 
or  indi\'iduals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facihty  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibiUties  of  each  team 
member.  The  activities  and 
responsibiUties  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  potential  pollutant 
sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  that  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  that  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(o)  Drainage~li)  A  site  map 
indicating  an  outUne  of  the  portions  of 
the  dramage  area  of  each  storm  water 
outfall  that  are  within  the  facility 
boundaries,  each  existing  structural 
control  measure  to  reduce  pollutants  in 
storm  water  runoff,  surface  water 
bodies,  locations  where  significant 
materials  are  exposed  to  precipitation, 
locations  where  major  spills  or  leaks 
identified  under  Part  XI.B.3.a.(2)(c) 
(Spills  and  Leaks)  of  this  permit  have 
occurred,  and  the  locations  of  the 
following  activities  where  such 
activities  are  exposed  to  precipitation: 
fiieUng  stations,  vehicle  and  equipment 


maintenance  and/or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes  and  wastewaters,  locations  used 
for  the  treatment,  filtration,  or  storage  of 
water  supplies.  Uquid  storage  tanks, 
processing  areas,  and  storage  areas. 

(ij)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  that  are  Ukely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water:  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(6)  Inventory  of  exposed  materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal:  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present:  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives.  The  inventory  of 
exposed  materials  shall  include,  but 
shall  not  be  limited  to  the  significant 
materials  stored  exposed  to  storm  water 
and  material  management  practices 
employed  that  were  listed  for  the 
facility  in  the  approved  group 
application. 

(c)  Spills  and  leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drtin  to 
a  storm  water  conveyance  at  the  facihty 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  hst 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

[d]  Sampling  data— A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  hi  storm  water 
discharges  from  the  facility,  mcluding  a 


summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  identification  and  summary 
of  potential  pollutant  sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities:  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices,  and  wastewater 
treatment  activities  to  include  sludge 
drying,  storage,  apphcation  or  disposal 
activities.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g..  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

[3)  Measures  and  controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facihty.  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  that  may  contribute  pollutants 
to  storm  water  discharges  in  a  clean, 
orderly  manner.  The  plan  shall  describe 
procedures  performed  to  minimize 
contact  of  materials  with  storm  water 
runoff.  Examples  include  cleaning  of 
lots  and  roofs  that  collect  debris;  routine 
cleaning  of  wastewater  ti-eatment.  and 
other  waste  disposal  (sucii  as  sludge 
handling)  locations. 

(6)  Preventive  maintenance— A 
preventive  maintenance- program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  {e.g..  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facihty 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spill  prevention  and  response 
procedures— Areas  where  potential 
spills  that  can  conti-ibute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
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requiraments.  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
th»  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  cleanup 
should  be  available  to  personnel. 

[d]  Inspections— Qa&Viiied  facihty 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  at  appropriate  intervals  specified 
m  the  plan.  A  set  of  tracking  or  follow- 
up  procedures  shall  be  used  to  ensure 
that  appropriate  actions  are  taken  in 
response  to  the  inspections.  Records  of 
inspections  shall  be  maintained. 

(e)  Employee  training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(/)  Recordkeeping  and  internal 
reporting  procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

ig]  Non-storm  water  discharges — {/) 
The  plan  shall  include  a  certification 
that  the  discharge  has  been  tested  or 
evaluated  for  the  presence  of  non-storm 
water  discharges.  The  certification  shall 
include  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  site,  a  description  of  the  results  of 
any  test  and/or  evaluation  for  the 
presence  of  non-storm  water  discharges, 
the  evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  te.st.  Certifications  shall  be 
signed  in  accordance  with  Part  VU.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  vn\h 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  that 
receives'the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 


the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph  (iii)  (below). 

(ii)  Except  for  flows  from  fire  fightmg 
activities,  sources  of  non-storm  water 
listed  in  Part  III.A.  of  this  permit  that 
are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensiu«  the 
implementation  of  appropriate  pollution 
prevention  measures  for  Uie  non-storm 
water  component(s)  of  the  discharge. 

[Hi]  Failure  to  certify— Any  faality 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance)  or,  for  facilities  that 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
(Insert  date  of  permit  issuance] .  270 
days  after  submitting  an  NOI  to  be 
covered  by  this  permit.  If  the  failure  to 
certify  is  caused  by  the  inabihty  to 
perform  adequate  tests  or  evaluations, 
such  notification  shall  describe:  the 
procedure  of  any  test  conducted  for  the 
presence  of  non-storm  water  discharges; 
the  results  of  such  test  or  other  relevant 
obser\'ations;  potential  sources  of  non- 
storm  water  discharges  to  the  storm 
sewer;  and  why  adequate  tests  for  such 
storm  sewers  were  not  feasible.  Non- 
storm  water  discharges  to  waters  of  the 
United  States  that  are  not  authorized  by 
an  NPDES  permit  are  unlawful,  and 
must  be  terminated. 

ih)  Sediment  and  erosion  control — 
The  plan  shall  identify  areas  that,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
stractural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(/)  Management  of  runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  that  control 
the  generation  or  source{s)  of  pollutants) 
used  to  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  runoff  in 
a  manner  that  reduces  pollutants  in 
storm  water  discharges  from  the  site. 
The  plan  shall  provide  that  measures 
that  the  permittee  determines  to  be 
reasonable  and  appropriate  shall  be 
implemented  and  maintained.  The 
potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
industrial  activity  [see  Part  XI.B.3.a.(2) 
of  this  permit  (Description  of  Potential 
Pollutant  Sources))  shall  be  considered 


when  determining  reasonable  and 
appropriate  measures.  Appropriate 
measures  may  include;  vegetative 
swales  and  practices;  reuse  of  collected 
storm  water  (such  as  for  a  process  or  as 
an  irrigation  source);  inlet  controls 
(such  as  oil/water  separators);  snow 
management  activities;  infiltration 
devices,  and  wet  detention/retention 
devices;  screens  or  fences  used  to 
protect  dust  and  particulate  collection 
activities  bom  wind  or  to  minimize  the 
effects  of  %vind  on  material  loading  and 
storage,  and  processing  activities  to 
eUminate  or  reduce  wind-blown  or 
airborne  pollutants;  secondary 
containment  of  storage  areas  such  as 
berms  and  dikes;  diversionary  structures 
to  direct  storm  water  away  from  areas  of 
potential  contammation;  and  tarpaulins, 
roofs,  or  other  coverings  of  outdoor 
storage  or  industrial  activities. 

(4)  Comprehensive  site  compliance 
evaluation.  QuaUfied  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(al  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  such  as  material 
storage,  handling,  and  disposal 
activities  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  wheSier 
they  are  adequate  and  properly 
implemented  in  accordance  with  the 
terms  of  the  permit  or  whether 
additional  control  measures  are  needed. 
Structural  storm  water  management 
measures  sediment  and  erosion  control 
measures,  and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made. 

/by  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  Part  XI.B.3.a.{2)  of 
this  pe.Tnit  (Description  of  Potential 
Pollutant  Sources)  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
with  Part  XI.B.3.a.(3)  of  this  permit 
(Measures  and  Controls)  shall  be  revised 
as  appropriate  within  2  weeks  of  such 
inspection  and  shall  provide  for 
implementation  of  any  changes,  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 
(c)  A  report  summariang  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
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implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
(4)(b)  (above)  of  the  permit  shall  be 
made  and  retained  as  part  of  the  storm 
water  pollution  prevention  plan  for  at 
least  1  year  after  coverage  under  this 
permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compUance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(d)  Wtiere  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  effluent  limitations.  There 
are  no  additional  numeric  effluent 
hmitations  bej'ond  those  described  in 
Part  V.  of  this  permit. 

5.  Monitoring  and  reporting 
requirements — a.  Monitoring 
requirements— (1)  Quarterly  visual 
examination  of  storm  water  quality. 
Facilities  shall  perform  and  document  a 
visual  examination  of  a  representative 
storm  water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
[described  in  (a),  below]  during  daylight 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November. 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  sohds, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  ht  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occiirs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 


practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  Ufe  of  the  permit. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  wrinds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(d  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quahty  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  sohds, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  beheves 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  apphes  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 

Eercent),  medium  (40  to  65  percent),  or 
igh  (above  65  percent)  shall  be 
provided  in  the  plan. 

C.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Chemical 
and  Allied  Products  Manufacturing 
Facilities 

1.  Discharges  covered  under  this 
section.  The  requirements  hsted  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  represented  by  Standard 


Industrial  Classification  (SIC)  codes 
from  the  following  activities: 

a.  SIC  281  (industrial  inorganic 
chemicals).  This  industry  group 
includes  estabUshments  primarily 
engaged  in  manufacturing  basic 
industrial  inorganic  chemicals. 

b.  SIC  282  (plastic  materials  and 
synthetic  resins,  synthetic  rubber, 
cellulosic  and  other  manmade  fibers, 
except  glass).  This  group  includes 
chemical  estabUshments  primarily 
engaged  in  manufacturing  plastic 
materials  and  synthetic  resins,  synthetic 
rubbers,  and  cellulosic  and  other 
manmade  fibers. 

c.  SIC  284  (soap,  detergents,  and 
cleaning  preparations;  perfumes, 
cosmetics,  and  other  toilet 
preparations).  This  industry  group 
includes  establishments  primarily 
engaged  in  manufacturing  soap  and 
other  detergents  and  in  producing 
glycerin  from  vegetable  and  animal  fats 
and  oils;  specialty  cleaning,  pohshing, 
and  sanitation  preparations;  surface 
active  preparations  used  as  emulsifiers, 
wetting  agents,  and  finishing  agents, 
including  sulfonated  oils;  and  perfumes, 
cosmetics,  and  other  toilet  preparations. 

d.  SIC  285  (paints,  varnishes, 
lacquers,  enamels,  and  allied  products). 
Establishments  primarily  engaged  in 
manufacturing  paints  (in  paste  and 
ready-mixed  form);  varnishes;  lacquers; 
enamels  and  shellac;  putties,  wood 
fillers,  and  sealers;  paint  and  varnish 
removers;  paint  brush  cleaners;  and 
allied  paint  products. 

e.  SIC  286  (industrial  organic 
chemicals).  Establishments  primarily 
engaged  in  manufacturing  industrial 
organic  chemicals. 

/.  SIC  287  (agricultural  chemicals). 
This  group  includes  establishments 
primarily  engaged  in  manufacturing 
nitrogenous  and  phosphatic  basic 
fertiUzers,  mixed  fertilizer,  pesticides, 
and  other  agricultural  chemicals. 

g.  SIC  289  (miscellaneous  chemical 
products).  Establishments  primarily 
engaged  in  manufacturing  industrial 
and  household  adhesives,  glues, 
caulking  compounds,  sealants,  and 
linoleum,  tile,  and  rubber  cements  from 
vegetable,  animal,  or  synthetic  plastics 
materials,  purchased  or  produced  in  the 
same  establishment;  establishments 
primarily  engaged  in  manufacturing 
explosives;  establishments  primarily 
engaged  in  manufacturing  printing  ink, 
including  gravure  ink,  screen  process 
ink,  and  lithographic,  estabUshments 
primarily  engaged  in  manufacturing 
miscellaneous  chemical  preparations, 
not  elsewhere  classified,  such  as  fatty 
acids,  essentials  oils,  gelatin  (except 
vegetable),  sizes,  bluing,  laundry  sours, 
writing  and  stamp  pad  ink,  industrial 
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"ompoynds.  such  as  boiler  and  heat 
insulating  compounds,  metal,  oil,  and 
water  treatment  compounds, 
waterproofing  compounds,  and 
chemical  supplies  for  foundries. 

h.  Facilities  represented  by  SIC  3952 
(lead  pencils,  crayons,  and  artist's 
materiah),  but  only  those  primarily 
engaged  in  the  manufacturing  of  ink  and 
paints,  including  china  painting 
enamels,  India  ink.  drawing  ink. 
platinum  paints  for  burnt  wood  or 
leather  work,  paints  for  china  paintug. 
artists'  paints  and  artists'  water  colors. 

1  Co-located  industrial  activities. 
When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the ' 
description{s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  S8Ction(sj  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  faciUty.  the  eUgibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  faciUty  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Discharges  not  covered  by  this 
section— a.  Storm  water  discharges  from 
drug  manufacturing-facilities  and  oth^ 
establishments  classified  as  SIC  Code 
283. 

3.  Special  conditions — a.  Prohibition 
of  non-storm  water  discharges.  This 
permit  does  not  authorize  the  discharge 
of: 

(1)  Inks,  paints,  or  substances 
(hazardous,  nonhazardous.  etc.) 
resulting  from  an  onsite  spill,  including 
materiak  collected  in  drip  pans. 

(2)  Washwaters  from  material 
handling  and  processing  areas.  This 
includes  areas  where  containers, 
equipment,  and  industrial  machinery 
are  exposed  to  storm  water. 

(3)  Washwaters  from  areas  where  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
and  significant  materials  from  past 


industrial  activity  are  exposed  to  storm 
water. 

(4)  Washwaters  from  drum.  tank,  or 
container  rinsing  and  cleaning. 

b.  Rain  gauge  installation  and 
precipitation  log—(l)  Permittees  that  are 
required  to  sample  under  Part  Xl.Ce.a. 
shall  install  a  rain  gauge  no  later  than 
[insert  date  270  days  after  permit 
issuance]  and  shall  maintain  the  rain 
gauge  for  the  extent  of  the  four  sampling 
periods. 

(2)  After  installation  of  the  rain  gauge, 
the  permittee  shall  keep  daily  records  of 
precipitation  indicating  the  date  and 
amount  of  precipitation.  These  records 
shall  be  signed  by  qualified  facility 
personnel  and  shall  be  retained  onsite 
in  accordance  with  Part  VI.D.  (Retention 
of  Records)  of  this  permit. 

c.  Pollution  prevention  plan 
certification.  By  [insert  date  270  days 
following  permit  finalizationj.  the 
permittee  shail  submit  to  the 
appropriate  Regional  Office,  as 
indicated  in  Part  VI.B..  a  statement  of 
certification  stating  that  a  pollution 
prevention  plan  has  been  developed  and 
implemented  in  accordance  with  all 
conditions  and  requirements  established 
in  this  permit.  This  certification  shall 
include  the  language  and  meet  the 
signatory  requirements  of  Part  VH.G.  of 
this  permit. 

4.  Storm  water  pollution  prevention 
plan  requirements— a.  Contents  of  plan. 
The  plan  shall  include,  at  a  minimum, 
the  followrjng  items: 

(1)  Pollution  prevention  team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  faciUty 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team.  The 
team  will  be  responsible  for  developing 
the  storm  water  pollution  prevention 
plan  and  assisting  the  facility  or  plant 
manager  in  its  implementation, 
maintenance,  and  revision.  The  plan 
shall  clearly  identify  the  responsibilities 
of  each  team  member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  plan. 

(2)  Description  of  potential  pollutant 
sources.  Each  plan  shall  provide  a 
description  of  potential  sources  of 
pollutants  to  storm  water  discharges  and 
sources  of  discharges  of  pollutants 
during  dry  weather.  Each  plan  shall 
identify  all  activities  and  materials  that 
may  be  pollutant  sources.  Each  plan 
shall  include,  at  a  minimum: 

(a)  Drainage  and  site  plan — A  site 
map  shall  be  developed  for  the  facility. 
This  map  shall  include,  at  a  minimum: 
the  location  of  all  structures 
(manufacturing  buildings,  garages,  etc), 
impervious  areas,  the  location  of  each 
storm  water  outfall  and/or  connection  to 
municipal  storm  sewen  an  outline  of  the 


portions  of  the  drainage  area  of  each 
outfall  within  the  facihty  boundaries 
and  a  prediction  of  the  direction  of  flow 
in  each  area;  each  existing  structural 
control  measure  to  reduce  pollutants  in 
storm  water  nmoff;  surface  water 
bodies:  locations  where  materials  are 
exposed  to  precipitation:  and  locations 
where  major  spiUs  or  leaks  identified 
under  Part  XI.C.4.a.{2)(c)  (below)  of  this 
permit  have  occiirred.  The  map  shall 
also  indicate  the  locations  of  the 
following  outdoor  activities:  fueling 
stations;  vehicle  and  equipment 
maintenance  and/or  cleaning  areas: 
loading/unloading  areas:  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes;  storage  tanks  and  other 
containers;  processing  and  storage  areas: 
access  roads,  rail  cars  and  tracks;  the 
location  of  transfer  of  substances  in 
bulk;  and  machinery. 

(b)  Inventory  of  exposed  materials 
and  management  practices — An 
inventory  of  the  types  of  materials 
handled  at  the  site  that  may  be  exp>osed 
to  precipitation  shall  be  colleaed.  Such 
inventory  shall  include:  a  narrative 
description  of  materials  that  have  been 
handled,  treated,  stored  or  disposed  in 
a  manner  to  allow  exposure  to  storm 
water  between  the  time  of  3  years  prior 
to  the  date  of  the  issuance  of  this  permit 
and  the  present:  method  and  location  of 
onsite  storage  or  disposal;  materials 
management  practices  employed  to 
minimize  contact  of  materials  with 
storm  water  nmoff  between  the  time  of 
3  years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present:  the 
location  and  a  description  of  existing 
structural  and  nonstructural  control 
measures  to  reduce  pollutants  in  storm 
water  nmoff;  and  a  description  of  any 
treatment  the  storm  water  receives. 

(cj  Spills  and  leaks— A  list  of 
significant  spills  and  leaks  of  material 
that  occurred  at  areas  that  are  exposed 
to  precipitation  or  that  otherwise  drain 
to  a  storm  water  conveyance  after  the 
date  of  3  years  prior  to  the  effective  date 
of  this  permit.  The  list  shall  be  updated 
as  appropriate  to  include  any  significant 
spills  and  leaks  during  the  term  of  the 
permit. 

(d)  Sampling  data — A  summary  of 
existing  storm  water  sampling  data 
describing  pollutants  discharged  from 
the  facility,  including  a  summary  of 
sampling  data  collected  during  the  term 
of  this  permit.  In  addition,  the  report  of 
monitoring  data  that  is  submitted  to 
EPA  pursuant  to  Part  VI.  of  this  permit 
shall  be  maintained  with  the  pollution 
prevention  plan. 

(ej  Risk  identification  and  sununary 
of  potential  pollutant  sources —  (i)  A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following; 
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loading,  unloading,  and  transfer  of 
chemioals;  outdoor  storage  of  salt, 
pallets,  coal,  drums,  containers,  hiels,  or 
other  materials;  outdoor  manufacturing 
or  processing  activities;  significant  dust 
or  particulate  generating  processes: 
fueling  stations;  vehicle  and  equipment 
maintenance  and/or  cleaning  areas; 
locations  used  for  the  treatment,  storage 
or  disposal  (on  or  off  site)  of  wastes  and 
wastewaters;  storage  tanks  and  other 
containers;  processing  and  storage  areas; 
access  roads,  rail  cars  and  tracks;  the 
location  of  transfer  of  substances  in 
bulk;  and  machinery. 

(ii)  The  description  shall  specifically 
list  any  significant  potential  source  of 
pollutants  at  the  site  and  for  each 
potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  chemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

(Hi)  Factors  to  consider  include: 
quantity  of  chemicals  used,  produced  or 
discharged;  the  likelihood  of  contact 
with  storm  water;  and  history  of 
significant  leaks  or  spills.  In  addition, 
flows  with  a  significant  potential  for 
causing  erosion  shall  be  identified. 

(3)  Measures  and  controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  faciUty.  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
reasonable  schedule  for  implementing 
such  controls: 

(a)  Nonstructural  controls — (i)  Good 
housekeeping — Good  housekeeping 
requires  that  areas  that  may  contribute 
pollutants  to  storm  water  discharges  are 
maintained  in  a  clean,  orderly  manner. 
At  a  minimum,  the  permittee  shall: 

•  Schedule  regular  pickup  and 
disposal  of  garbage  and  waste  materials. 
This  schedule  shall  be  included  in  the 
plan.  Individuals  responsible  for  waste 
management  and  disposal  shall  be 
informed  of  the  procedures  established 
under  the  plan. 

•  Routinely  inspect  for  leaks  and  the 
condition  of  drums,  tanks  and 
containers.  Ensure  that  spill  cleanup 
procedures  are  understood  by 
employees, 

•  Keep  an  up-to-date  inventory  of  all 
materials  present  at  the  facility.  While 
preparing  the  inventory,  all  containers 
should  be  clearly  labeled.  Hazardous 
containers  that  requires  special 
handling,  storage,  use  and  disposal  shall 
be  clearly  marked. 

•  Maintain  clean  ground  surfaces. 


(ii)  Preventive  maintenance — ^A 
preventive  maintenance  program  shall 
be  developed  and  shall  involve  timely 
inspection  and  maintenance  of  storm 
water  management  devices  (e.g.,  oil/ 
water  separators,  catch  basins,  dikes, 
storm  sewer,  basins,  pipes).  Also, 
preventive  maintenance  includes 
inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures,  and  ensuring  appropriate 
maintenance  of  such  equipment  and 
systems. 

(Hi)  Spill  prevention  and  response 
procedures-Spill  prevention  and 
response  procedures  shall  be  developed. 
Areas  where  potential  spills  (that  can 
contribute  pollutants  to  storm  water 
discharges)  can  occur  and  their 
accompanjring  drainage  points  shall  be 
identified  clearly  in  the  storm  water 
pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  cleanup  (e.g., 
absorbent  materials)  should  be  available 
to  personnel. 

(iv)  Employee  training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping, 
material  management  practices  and 
procedures  for  equipment  and  container 
cleaning  and  washing,  A  pollution 
prevention  plan  shall  identify  periodic 
dates  for  such  training  of  at  least  once 
per  year. 

(v)  Recordkeeping  and  internal 
reporting  procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(vi)  Facility  security— Facilities  shall 
have  the  necessary  security  systems  to 
prevent  accidental  or  intentional  entry 
that  could  cause  a  discharge.  Security 
systems  described  in  the  plan  shall 
address  fencing,  lighting,  vehicular 


traffic  control,  and  secvuing  of 
equipment  and  buildings. 

(b)  Structural  practices — The 
potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
industrial  activity  [see  Part  XI.C.4.a.(2) 
(Description  of  Potential  Pollutant 
Sources)  of  this  permit)  shall  be 
considered  when  determining 
reasonable  and  appropriate  structural 
measures.  The  plan  shall  provide  that 
measures  that  the  permittee  determines 
to  be  reasonable  and  appropriate  shall 
be  implemented  and  maintained. 

(i)  Practices  for  material  handling  and 
storage  areas — Permittees  shall  ensure 
the  implementation  of  practices  that 
conform  with  the  following: 

•  In  areas  where  liquid  or  powdered 
materials  are  stored,  facilities  shall 
provide  either  diking,  curbing,  or  berms. 

•  In  all  other  outside  storage  areas 
including  storage  of  used  containers, 
machinery,  scrap  and  construction 
materials,  and  pallets,  fadhties  shall 
prevent  or  minimize  storm  water  runon 
to  the  storage  area  by  using  curbing, 
cul verting,  gutters,  sewers  or  other 
forms  of  drainage  control. 

•  In  all  storage  areas,  roofs,  covers  or 
other  forms  of  appropriate  protection 
shall  be  used  to  prevent  storage  areas 
from  exposure  to  storm  water  and  wind. 
For  the  piupose  of  this  paragraph,  tanks 
would  be  considered  to  be  appropriate 
protection. 

•  In  areas  where  liquid  or  powdered 
materials  are  transferred  in  bulk  from 
truck  or  rail  cars,  permittees  shall 
provide  appropriate  measures  to 
minimize  contact  of  material  with 
precipitation.  Hose  connection  points  at 
storage  containers  shall  be  inside 
containment  areas.  Drip  pans  shall  be 
used  in  areas  that  are  not  in  a 
containment  area,  where  spillage  may 
occur  (e.g.,  hose  reels,  connection  points 
with  rail  cars  or  trucks).  Material 
collected  in  drip  pans  shall  not  be 
discharged  to  waters  of  the  United 
States. 

•  In  areas  of  transfer  of  contained  or 
packaged  materials  and  loading/ 
unloading  areas,  permittee  shall  provide 
appropriate  protection  such  as 
overhangs  or  door  skirts  to  enclose 
trailer  ends  at  truck  loading/unloading 
docks. 

Drainage  from  areas  covered  by 
paragraph  XI.C.4.a.(3)(b)(i)  of  this 
section  should  be  restrained  by  valves 
or  other  positive  means  to  prevent  the 
discharge  of  a  spill  or  leak.  Containment 
imits  may  be  emptied  by  pumps  or 
ejectors;  however,  these  shall  be 
manually  activated. 

Flapper-type  drain  valves  shall  not  be 
used  to  drain  containment  areas.  Valves 
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used  for  the  drainage  of  containment 
areas  should,  as  far  as  is  practical,  be  of 
manual,  open-and-closed  design. 

If  facility  drainage  is  not  engineered 
as  above,  the  final  discharge  of  all  in- 
facility  sewers  shall  be  equipped  with  a 
diversion  system  that  could,  in  the 
event  of  an  uncontrolled  spill  of 
materials,  return  the  spilled  material  to 
the  facility. 

(c)  Management  of  runoff— Plan  shall 
contain  a  description  of  storm  water 
management  practices  used  and/or  to  be 
used  to  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  runoff  in 
a  manner  that  reduces  pollutants  in 
storm  water  discharges  from  the  site. 
Appropriate  measures  may  include: 
vegetative  swales,  ripraps,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/ water  separators), 
snow  management  activities,  infiltration 
devices,  use  of  porous  pavements,  and 
wet  detention/retention  devices. 

(dj  Sediment  and  erosion  control — 
The  plan  shall  identify  areas  that,  due 
to  topography,  activities,  or  other 
factors,  have  a  potential  for  significant 
soil  erosion.  Plans  shall  describe 
permanent  stabilization  practices  and 
shall  ensure  that  disturbed  portions  of 
the  site  are  stabihzed.  Stabilization 
practices  may  include:  permanent 
seeding,  mulching,  geotextiles,  sod 
stabilization,  vegetative  buffer  strips, 
protection  of  trees,  preservation  of 
mature  vegetation,  and  other 
appropriate  measures. 

[e)  Non-storm  water  discharges — (i) 
The  plan  shall  include  a  certification 
that  the  discharge  has  been  tested  or 
evaluated  for  the  presence  of  non-storm 
water  discharges.  The  certification  shall 
include  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  site,  e  description  of  the  results  of 
any  test  and/ or  evaluation  for  the 
presence  of  non-storm  water  discharges, 
the  evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VII.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  that 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 


the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph  (iii)  (below). 

(ii)  Except  for  flows  from  fire  fitting 
activities,  sources  of  non-storm  water 
listed  in  Part  UI.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(iii)  Failure  to  certify— Any  facihty 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [insert  date  270  days  after 
permit  issuance)  or.  for  facilities  that 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[insert  date  270  days  after  permit 
issuance]  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  (he  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  that  are  not 
authorized  by  an  NPDES  permit  are 
imlawful,  and  must  be  terminated. 

(4)  Comprehensive  site  compliance 
evaluation.  A  member(s)  of  the 
pollution  prevention  team  or  a  qualified 
professional  designated  by  the  team 
shall  conduct  site  compliance 
evaluations. 

(a)  Evaluations  shall  be  conducted  at 
least  four  times  each  year— A  wet 
weather  evaluation  (during  a  rainfall 
event)  shall  be  conducted  in  the  second 
(April  to  June)  and  third  quarters  (July 
to  September)  of  the  year.  A  dry  weather 
evaluation  (no  precipitation)  shall  be 
conducted  in  the  first  (January  to  April) 
and  fourth  quarters  (October  to 
December). 

(6)  When  a  seasonal  dry  period  is 
sustained  for  more  than  3  months,  a  dry 
weather  inspection  will  satisfy  the  wet 
weather  comprehensive  compliance 
evaluation  inspection  requirement. 

(c)  All  areas  exposed  to  precipitation 
at  the  facilities  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  or  whether 
additional  control  measures  are  needed. 


Structural  storm  water  management 
measures  (diking,  berming,  curbing, 
sediment  and  erosion  control  measures, 
stabiUzation  controls,  etc.)  required 
under  this  section  shall  be  observed  to 
ensure  that  they  are  operating  correctly. 
A  visual  inspection  of  equipment 
needed  to  implement  the  plan,  such  as 
spill  response  equipment,  shall  be 
made. 

[d]  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  (see  Part  XI.C.4.a.(2)) 

•  and  pollution  prevention  measures  and 
controls  (see  Part  XI.C.4.a.(3))  identified 
in  the  plan  shall  be  revised  as 
appropriate  within  2  weeks  of  such 
inspection.  In  addition,  it  shall  provide 
for  implementation  of  any  changes  to 
the  plan  in  a  timely  maimer,  but  in  no 
case  more  than  12  weeks  after  the 
inspection. 

(e)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
observations  relating  to  the 
implementation  of  the  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.C.4.a.(4)(d)  (above)  shall  be  made  and 
retained  as  part  of  the  plan  for  at  least 

1  year  after  coverage  under  this  permit 
terminates.  The  report  shall  also 
identify  any  incidents  of 
noncompUance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

5.  Numeric  effluent  limitations.  In 
addition  to  the  numeric  effluent 
limitations  described  by  Part  V.  of  this 
permit,  the  following  effluent 
limitations  shall  be  met  by  existing  and 
new  discharges  with: 

a.  Phosphate  fertilizer  manufacturing 
runoff.  The  provisions  of  this  paragraph 
are  applicable  to  storm  water  discharges 
from  the  Phosphate  Subcategory  of  the 
FertiUzer  Manufacturing  Point  Source 
Category  (40  CFR  418.10).  The  terra 
contaminated  storm  water  runoff  shall 
mean  precipitation  runoff,  that  during 
manufacturing  or  processing,  comes  into 
contact  with  any  raw  materials, 
intermediate  product,  finished  product, 
by-products  or  waste  product  (40  CFR 
418.11(c)).  The  concentration  of 
pollutants  in  storm  water  discharges 
shall  not  exceed  the  effluent  limitations 
in  Table  C-1. 
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Table  C-l.— Numeric  Effluent 
Limitations 


Effluent  Umitations  (mg/L) 

Effluent  charac- 
teristics 

Maximum 

for  any  1 

day 

Average  of 
daily  values 
fof  30  con- 
secutive 
days  shall 
not  exceed 

Total  Phos- 
phorus (as  P) 
Fluoride  

105.0 
75.0 

35^0 
25.0 

6.  Monitoring  and  reporting 
requirements — a.  Analytical  monitoring 


requirements— During  the  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
issuance],  permittees  with  chemical 
manufacturing  facilities  must  monitor 
their  storm  water  discharges  associated 
with  industrial  activity  at  least  quarterly 
(4  times  per  year)  except  as  provided  in 
paragraphs  6.a.(3)  (Sampling  Waiver), 
6.a.(4)  (Representative  Discharge),  and 
6.a.(5)  (Alternative  Certification). 
Chemical  manufactming  facilities  are 
required  to  monitor  their  storm  water 

Table  C-2.— Monitoring  Requirements 


discharges  for  the  pollutants  of  concern 
listed  in  Table  C-2  below.  Facilities 
must  report  in  accordance  with  6.b. 
(Reporting).  In  addition  to  the 
parameters  listed  in  Table  C-2  below, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 


Pollutants  of  concern 


Total  recoverable  aluminum  .. 

Amnrxxiia 

Total  recoverable  copper 

Total  recoverable  mangariese 

Total  recoverable  zinc 

Total  recoverable  iron 

Total  kjeldahl  nitrogen  (TKN)  , 
Nitrate  plus  nitrite  nitrogen  ...., 


Cut-off  concentra- 
tion 
(mg/L) 


0.75 

0.093 

0.009 

0.05 

0.065 

0.3 

1.5 

0.68 


(1)  Monitoring  periods.  Chemical 
manufacturing  facilities  shall  monitor 
samples  collected  during  the  sampling 
periods  of:  January  to  March.  April  to 
June.  July  to  September,  and  October  to 
December  for  the  years  specified  in 
paragraph  a.  (above). 

(2)  Sample  type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  dxiring  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  Waiver— (a)  Adverse 
Conditions — When  a  discharger  is 
imable  to  collect  samples  during  one  of 
the  monitoring  periods  specified  in 


paragraph  b.  (Monitoring  Periods) 
because  of  adverse  climatic  conditions, 
the  discharger  may  collect  two  samples  ■ 
from  the  two  separate  qualifying  events 
in  the  next  monitoring  period  and 
submit  this  data.  Adverse  weather 
conditions  that  may  prohibit  the 
collection  of  samples  include  weather 
conditions  that  create  dangerous 
conditions  for  personnel  (such  as  local 
flooding,  high  winds,  hurricanes, 
tornadoes,  electrical  storms,  etc.)  or 
otherwise  make  the  collection  of  a 
sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  concentration  ivajVer— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
C-2  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance)  lasting  through  [insert  date  4 
years  after  permit  issuance].  The  facility 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 


facility  that  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
apphes  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  mediimi  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 


Federal  Register  /  Vol.  58.  No.  222  /  Friday.  November  19.  1993  /  NoUces 


61477 


(5)  Alternative  certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  fi-om  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 

b.  Reporting.  Permittees  with 
chemical  manufacturing  faciliUes  shall 
submit  monitoring  results  for  each 
outfall  associated  with  industrial 
activity  [or  a  certification  in  accordance 
with  Sections  (3).  (4),  or  (5)  above) 
obtained  during  the  reporting  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March  [insert  the  date  2 
years  after  permit  issuance].  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Farm(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VI.G.  of  the  fact 
sheet. 

(1)  Additional  notification.  In 
addition  to  fiUng  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above),  chemical 
manufacturing  facilities  with  at  least 
one  storm  water  discharge  associated 
with  industrial  activity  through  a  large 
or  medium  municipal  separate  storm 
sewer  system  (systems  serving  a 
population  of  100,000  or  more)  must 
submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 


in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Compliance  monitoring 
requirements.  In  addition  to  the 
monitoring  required  in  paragraph  b. 
(above),  permittees  with  contaminated 
storm  water  runoff  fi-om  phosphate 
fertilizer  manufacturing  facihties  must 
monitor  their  contaminated  storm  water 
discharges  for  the  presence  of 
phosphorus  and  fluoride  at  least 
annually  (one  time  per  year)  except  as 
provided  in  Part  XI.C.6.c.(2) 
(Representative  Discharge).  Facilities 
must  report  in  accordance  with  Part 
XI.C.6.c.(3)  (Reporting).  In  addition  to 
the  parameters  fisted  above,  the 
permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled; 

(1)  Sample  type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  fi-om  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  fi-om  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
(2)  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  idenUcal 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explaining 
in  detail  why  the  outfalls  are  expected 
to  discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  beheves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 


drainage  area  (e.g..  low  (imder  40 
percent),  medium  (40  to  65  percent)  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(3)  Reporting.  Permittees  with 
phosphate  fertilizer  manufacturing 
facilities  shall  submit  monitoring  results 
obtained  during  the  reporting  period 
beginning  [insert  date  of  permit 
issuance]  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  [insert 
month  after  permit  issuance  date]. 
Signed  copies  of  Discharge  Monitoring 
Reports  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  indicated  in  Part  VI.B.  of  this 
permit. 

(4)  Additional  notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  (3)  (above),  permittees  that 
discharge  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  (3) 
(above). 

d.  Monthly  visual  examination  of 
storm  water  quality.  Facihties  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  dischai^e  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  diu-ing 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  ihall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  sofids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  fit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  firom  the  previously  measurable 
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(greater  than  0.1  inch  rainfall)  stonn 
event.  Where  practicable,  the  same 
individual  should  cany  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  soUds,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents,  hi  addition,  for  each 
outfall  that  the  permittee  beUeves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  nmoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

D.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Asphalt 
Paving  and  Roofing  Materials  and 
Lubricant  Manufacturers 

1.  Discharges  covered  under  this 
section — a.  Eligibility— {l)  This  permit 
covers  all  existing  point  source 
discharges  of  storm  water  associated 


with  industrial  activity  to  waters  of  the 
United  States  from  faciUties  engaged  in 
manufacturing  asphalt  paving  and 
roofing  materials,  including  &ose 
facilities  commonly  identified  by 
Standard  Industrial  Classification  (SIC) 
codes  2951  and  2952. 

(2)  This  permit  covers  all  existing 
point  source  discharges  of  storm  water 
associated  with  industrial  activity  to 
waters  of  the  United  States  from 
portable  asphalt  plant  facilities. 

(3)  This  permit  covers  all  existing 
point  source  discharges  of  storm  water 
associated  with  industrial  activity  to 
waters  of  the  United  States  from 
facilities  engaged  in  manufacturing 
lubricating  oils  and  greases,  including 
those  facilities  classified  as  SIC  code 
2992. 

(4)  When  an  industrial  facility, 
described  by  the  above  eUgibility 
provisions  of  this  section,  has  industrial 
activities  being  conducted  onsite  that 
meet  the  description{s)  of  industrial 
activities  in  another  section(s),  that 
industrial  facility  shall  comply  with  any 
and  all  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  the  other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facihty,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

b.  Limitations  on  coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  section  of  the 
permit: 

(1)  Storm  water  discharges  from 
petroleum  refining  facilities,  including 
those  that  manufactiire  asphalt  or 
asphalt  products  and  that  are  classified 
as  SIC  code  2911. 

2.  Special  conditions — a.  Prohibition 
of  non-storm  water  discharges— {!) 
Discharges  of  material  other  than  storm 
water,  including  vehicle  wash  water, 
must  be  in  compliance  with  an  NPDES 
permit  (other  than  this  permit)  issued 
for  the  discharge. 


3.  Storm  water  pollution  prevention 
plan  requirements — a.  Contents  of  plan. 
The  plan  shall  include,  at  a  minimum, 
the  following  items: 

(1)  Pollution  prevention  team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibiUties  of  each  team 
member.  The  activities  and 
resnonsibihties  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  potential  pollutant 
sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  that  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  that  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage— (i)  A  site  map 
indicating  an  outline  of  the  portions  of 
the  drainage  area  of  each  storm  water 
outfall  that  are  within  the  facifity 
boimdaries,  each  existing  structural 
control  measure  to  reduce  pollutants  in 
storm  water  runoff,  surface  water 
bodies,  locations  where  significant 
materials  are  exposed  to  precipitation, 
locations  where  major  spills  or  leaks 
identified  under  XI.D.3.a.(2)(c)  (spills 
and  leaks)  of  this  permit  have  occiured, 
and  the  locations  of  the  following 
activities  where  such  activities  are 
exposed  to  precipitation:  fueling 
stations,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes,  hquid  storage  tanks,  processing 
areas  and  storage  areas  including  areas 
where  raw  materials,  finished  products 
and  drums  are  stored. 

(ii)  For  each  area  of  the  faciUty  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  that  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of  a 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
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of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  exposed  materials — 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
data  of  the  issuance  of  this  permit  and 
the  present:  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff: 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherv^ise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  Ust 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  data — A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  fitsm  the  facihty.  including  a 
summarv  of  sampling  data  collected 
during  tne  term  of  this  permit. 

(e)  Risk  identification  and  summary 
of  potential  pollutant  sources — A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  Loading  and  unloading 
operatiotis;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices.  The  description  shall 
specifically  Ust  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g..  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

(3)  Measures  and  controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  cf  storm'water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  ^cihty.  The 


description  of  storm  -water  management 
controls  shaU  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  that  may  contribute  pollutants 
to  storm  water  discharges  in  a  clean, 
orderly  manner.  Particular  attention 
should  be  paid  to  areas  where  raw 
materials  are  stockpiled,  material 
handUng  areas,  storage  areas,  Uquid 
storage  tanks,  material  handling  areas, 
and  loading/ unloading  areas. 

(b)  Preventive  maintenance — A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  faciUty 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spilt  Prevention  and  Response 
Procedures — Areas  where  potential 
spills  that  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections — In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  XI.D.3.a.{4)  of 
this  section,  qualified  facility  personnel 
shall  be  identified  to  inspect  designated 
equipnaent  and  areas  of  the  facility  at 
appropriate  intervals  specified  in  the 
plan.  Material  storage  and  handling 
areas.  Uquid  storage  tanks,  hoppers  or 
silos,  vehicle  and  equipment 
maintenance,  cleaning,  and  fueling 
areas,  material  handling  vehicles, 
equipment  and  processmg  areas  shall  be 
inspected  at  least  once  per  month  as 
part  of  the  maintenance  program.  A  set 
of  tracking  or  follow-up  procedures 
shall  be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained. 

(e)  Employee  training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 


poUution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  aU  levels  of  responsibiUty  of  the 
components  and  goals  of  the  storm 
water  poUution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shaU  identify 
periodic  dates  for  such  training. 

if}  Recordkeeping  and  internal 
reporting  procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quaUty  and 
quantity  of  storm  water  discharges  shail 
be  included  in  the  plan  required  under 
this  part,  hispections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incoroorated  into  the  plan. 

[g]  Non-storm  water  discharges — (i) 
The  plan  shall  include  a  certification 
that  the  discharge  has  been  tested  or 
evaluated  for  the  presence  of  non-storm 
water  discharges.  The  certification  shaU 
include  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  site,  a  description  of  the  results  of 
any  test  and/or  evaluation  for  the 
presence  of  non-storm  water  discharges, 
the  evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and'or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facihty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  that 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
tlie  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  tiiis 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.D.3.a.{3)(g)(iii)  (below). 

(iV)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  weter 
Usted  in  part  III.  A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shaU  identify  and  ensure  the 
implementation  of  appropriate  poUution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(lu)  Failure  to  certify— Ainy  facihty 
that  is  imable  to  provide  the 
certification  required  (testing  for  non> 
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stonn  water  discharges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  that 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
(Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  obser\'ations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  s'^'-ers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  that  are  not 
authorized  by  an  NPDES  permit  are 
xmlawful.  and  must  be  terminated. 

[b]  Sediment  and  erosion  control — 
The  plan  shall  identify  areas  that,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
hinit  erosion. 

[i]  Management  of  runoff— The  plan 
si  all  contain  a  narrative  consideration 
o<  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  that  control 
the  generation  or  source(s)  of  pollutants) 
u  ;ed  to  divert,  infiltrate,  reuse,  or 
C'herwise  manage  storm  water  runoff  in 
fe  manner  that  reduces  pollutants  in 
storm  water  discharges  from  the  site. 
The  plan  shall  provide  that  measures 
that  the  permittee  determines  to  be 
reasonable  and  appropriate  shall  be 
implemented  and  maintained.  The 
potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
Industrial  activity  (see  paragraph 
XI.D.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources))  shall  be 
considered  when  determining 
reasonable  and  appropriate  measures. 
Appropriate  measures  may  include: 
vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices. 

(4)  Comprehensive  site  compliance 
evaluation.  Quahfied  personnel  shall 
conduct  site  compliance  evaluations  at 
aopropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Evaluations  should  be  conducted 
at  least  once  at  portable  plant  locations. 
Such  evaluations  shall  provide: 


(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  including;  material 
storage  and  handling  areas,  liquid 
storage  tanks,  hoppers  or  silos,  vehicle 
and  equipment  maintenance,  cleaning, 
and  fueling  areas,  material  handling 
vehicles,  equipment  and  processing 
areas,  and  areas  where  aggregate  is 
stockpiled  outdoors  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  (e.g..  oil/water 
separators,  detention  ponds, 
sedimentation  basins)  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  dust  collection  equipment 
and  spill  response  equipment,  shall  be 
made. 

(fc)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
poUutant  sources  identified  in  the  plan 
in  accordance  with  XI.D.3.a.(2)  of  this 
section  (description  of  potential 
pollutant  sources)  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
vdth  XI.D.3.a.(3)  of  this  section 
(measures  and  controls)  shall  be  revised 
as  appropriate  within  2  weeks  of  such 
inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
(4)(b)  (above)  of  the  permit  shall  be 
made  and  retained  as  part  of  the  storm 
water  pollution  prevention  plan  for  at 
least  1  year  after  coverage  under  this 
permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit 


id)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  XI.D.3.a.(3)(d),  the 
comphance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  effluent  limitations.  The 
following  numeric  effluent  limitations 
are  in  addition  to  those  in  Part  V.  of  this 
permit.  Discharges  from  areas  where 
production  of  asphalt  paving  and 
roofing  emulsions  occurs  may  not 
exceed  a  TSS  concentration  of  23.0  mg/ 
L  of  runoff  for  any  1  day,  nor  shall  the 
average  of  daily  values  for  30  executive 
days  exceed  a  TSS  concentration  of  15.0 
mg/L  of  runoff.  Oil  and  grease 
concentrations  in  storm  water 
discharges  from  these  areas  may  not 
exceed  15.0  mg/L  of  runoff  for  any  1 
day,  nor  should  the  average  daily  values 
for  30  consecutive  days  exceed  an  oil 
and  grease  concentration  of  10.0  mg/L  of 
runoff.  The  pH  of  these  discharges  must 
be  within  the  range  of  6.0  to  9.0. 

5.  Monitoring  and  reporting 
requirements — a.  Monitoring 
requirements— (1)  Quarterly  visual 
examination  of  storm  water  quality. 
Facihties  shall  perform  and  document  a 
visual  examination  of  a  representative 
storm  water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
(described  in  (a),  below]  during  dayhght 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November. 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  soUds, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  Ut  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  fi-om  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  v\rill 
carry  out  the  collection  and  examination 
of  discharges  for  the  life  of  the  permit 
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(c)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  rimoff  or  snow  melt), 
visual  quality  of  the  storm  v^rater 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  oi  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  {>ro\'ided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  sh^  be 
provided  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  fixjzen  conditions,  etc.). 

b.  Compliance  monitoring 
requirements.  Permittees  with  fecilitfes 
that  produce  asphalt  paving  or  roofing 
emulsions  must  monitor  their  storm 
water  discharges  associated  with  these 
activities  for  the  presence  of  TSS,  oil 
and  grease,  and  for  pH  at  least  annually 
(one  time  per  year)  except  as  provided 
in  paragraph  5.b.(2)  (representative 
discharge).  Facilities  must  report  in 
accordance  with  5.b.(l)  (reporting).  In 
addition  to  the  parameters  listed  above, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(8) 


sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  nmoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled; 

(1)  Sample  type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resxilting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

(2}  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explaining 
in  detail  why  the  outfalls  are  expected 
to  discharge  substantially  identical 
effluents,  In  addition,  for  each  outfall 
that  the  permittee  beUeves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent)  or 
nigh  (above  65  percent))  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(3)  Reporting.  Permittees  with  asphalt 
paving  or  roofing  emulsion  production 
facilities  shall  submit  monitoring  results 
obtained  during  the  reporting  period 
beginning  [insert  date  of  permit 
issuance]  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  [insert 


month  after  permit  issuance  date). 
Signed  copies  of  Discharge  Monitoring 
Reports  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  indicated  in  Part  VI.B.  of  this 
permit. 

(4)  Additional  notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  (3)  (above),  permittees  that 
discharge  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  (3) 
(above). 

E.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Glass, 
Clay,  Cement.  Concrete,  and  G\j}sum 
Product  Manufacturing  Facilities 

1.  Discharges  covered  under  this 
section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
Manufacturing  flat,  pressed,  or  blovm 
glass  or  glass  containers;  manufacturing 
hydraulic  cement;  manufacturing  clay 
products  including  tile  and  brick; 
manufacturing  of  pottery  and  porcelain 
electrical  supplies;  manu&cturing 
concrete  products;  manufacturing 
gypsum  products;  nonclay  refractories; 
and  grinding  or  otherwise  treating 
minerals  and  earths.  This  section 
generally  includes  the  following  types 
of  manufacturing  operations: 

•  Flat  Glass.  (SIC  Code  3211); 

•  Glass  Containers,  (SIC  Code  3221); 

•  Pressed  and  Blown  Glass,  Not 
Elsewhere  Classified,  (SIC  Code  3229); 

•  Hydraulic  Cement.  (SIC  Code  3241) 

•  Brick  and  Structural  Clay  Tile,  (SIC 
Code  3251); 

•  Ceramic  Wall  and  Floor  Tile,  (SIC 
Code  3253); 

•  Clay  Refractories,  (SIC  Code  3255); 

•  Porcelain  Electrical  Supplies,  (SIC 
Code  3264); 

•  Pottery  Products,  (SIC  Code  3269); 

•  Concrete  Block  and  Brick,  (SIC 
Code  3271); 

•  Concrete  Products.  Except  Block 
and  Brick  (SIC  Code  3272); 

•  Ready-Mix  Concrete,  (SIC  Code 
3273); 

•  Gypsum  Products,  (SIC  Code  3275); 

•  Minerals  and  Earths,  Groxmd  or 
Otherwise  Treated,  (SIC  Code  3295); 

•  Nonclay  Refractories,  (SIC  Code 
3297). 

FaciUties  engaged  in  the  following 
activities  are  not  eUgible  for  coverage 
under  this  section: 

•  Lime  manufacturing  (SIC  3274) 
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•  Cut  stone  and  stone  products  (SIC 
3281) 

•  Abrasive  Products  (SIC  3291) 

•  Asbestos  Products  (SIC  3292) 

•  Mineral  Wool  and  Mineral  Wool 
Insulation  Products  (SIC  3297). 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
Thei  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(sl  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2  Special  conditions — a.  Prohibition 
of  non-storm  water  discharges.  The 
discharge  of  pavement  washwaters  are 
only  authorized  where  the  discharge  is 
in  compliance  with  Part  III.A.2.b. 

3  Storm  water  pollution  prevention 
plan  requirements — a.  Contents  of  plan. 
The  plan  shall  include,  at  a  minimum, 
the  following  items: 

(1)  Pollution  prevention  team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  potential  pollutant 
sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  that  may 
resxilt  in  the  discharge  of  pollutants 


during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  that  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  ini-lude,  at  a 
minimum: 

(a)  Drainage — (i)  A  site  map 
indicating  an  outline  of  the  portions  of 
the  drainage  area  of  each  storm  water 
outfall  that  are  within  the  facility 
boundaries,  each  existing  structural 
control  measure  to  reduce  pollutants  in 
storm  water  runoff,  surface  water 
bodies,  locations  where  significant 
materials  are  exposed  to  precipitation, 
locations  where  major  spills  or  leaks 
identified  under  Part  XI.E.3.a.(2)(c) 
(Spills  and  Leaks]  of  this  permit  have 
occurred,  and  the  locations  of  the 
following  activities  where  such 
activities  are  exposed  to  precipitation, 
fueling  stations,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes,  Uquid  storage  tanks,  processing 
areas  and  storage  areas.  FaciUties  shall 
also  identify,  on  the  site  map,  the 
location  of  any:  Bag  house  or  other  dust 
control  device;  recycle/sedimentation 
pond,  clarifier  or  other  device  used  for 
the  treatment  of  process  wastewater  and 
the  areas  that  drain  to  the  treatment 
device. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  that  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical,  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  exposed  materials — 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present,  method 
and  location  of  onsite  storage  or 
disposal:  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 


date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(C)  Spills  and  leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 
a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  data — A  summary  of 
existing  discharge  sampUng  data 
describing  pollutants  in  storm  water 
discharges  from  the  faciUty,  including  a 
simimary  of  sampling  data'  collected 
during  the  term  of  this  permit. 

(e)  Risk  identification  and  summary 
of  potential  pollutant  sources — A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  Loading  and  unloading 
operations:  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g..  Total 
Suspended  Solids  (TSSl,  etc.)  of 
concern  shall  be  identified. 

(3)  Measures  and  controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facihty,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

Good  housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  that  may  contribute  pollutants 
to  storm  water  discharges  in  a  clean, 
orderly  manner. 

U)  Facilities  shall  prevent  or  minimize 
the  discharge  of  spilled  cement, 
aggregate  (including  sand  or  gravel), 
kib  dust,  fly  ash,  settled  dust  other 
significant  materials  in  storm  water 
from  paved  portions  of  the  site  that  are 
exposed  to  storm  water  Measures  used 
to  minimize  the  presence  of  these 
materials  may  include  regular  sweeping, 
or  other  equivalent  measures.  The  plan 
shall  indicate  the  frequency  of  sweepmg 
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or  other  measures.  The  frequency  shall 
be  determined  based  upon 
consideration  of  the  amount  of 
industrial  activity  occurring  in  the  area 
and  frequency  of  precipitation,  but  shall 
not  be  less  than  once  per  week  when 
cement,  aggregate,  kiln  dust  or  fly  ash 
are  being  handled  or  otherwise 
processed  in  the  area. 

[ii]  Facilities  shall  prevent  the 
exposure  of  fine  granular  solids  such  as 
cement,  fly  ash,  and  kiln  dust  to  storm 
water.  Where  practicable,  these 
materials  shall  be  stored  in  enclosed 
silos,  hoppers  or  buildings,  in  covered 
areas,  or  under  covering. 

(b)  Preventive  maintenance — A 
preventive  maintenance  program  shall 
involve  routine  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  imcover 
conditions  that  could  cause  breakdowns  • 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(i)  Facilities  shall  insure  that  any 
existing  dust  collection  systems  are 
properly  operated  and  maintained. 

(c)  Spill  prevention  and  response 
procedures — Areas  where  potential 
spills  that  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(dj  Inspections— Qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  specifi  id  in  the  plan.  The 
inspection  frequency  shall  be  specified 
in  the  plan  based  upon  a  consideiiation 
of  the  level  of  industrial  activity  at  the 
facility,  but  shall  be  a  minimum  of  once 
per  month  while  the  facility  is  in 
operation.  The  inspection  shall  take 
place  while  the  facility  is  in  operation 
and  shall  at  a  minimum  include  all  of 
the  following  areas  that  are  exposed  to 
storm  water  at  the  site:  material 
handling  areas,  above  ground  storage 
tanks,  hoppers  or  silos,  dust  collection/ 
containment  systems,  truck  wash  down 
and  equipment  cleaning  areas.  Tracking 
or  follow'up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 


taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  training — ^Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping, 
truck  wash  out  procedures,  equipment 
wash  down  procedures  and  material 
management  practices,  A  pollution 
prevention  plan  shall  identify  periodic 
dates  for  such  training. 

(f)  Recordkeeping  and  internal 
reporting  procedures — ^A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(g)  Non-storm  water  discharges — (i) 
The  plap  shall  include  a  certification 
that  the  discharge  has  been  tested  or 
evaluated  for  the  presence  of  non-storm 
water  discharges.  The  certification  shall 
include  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  site,  a  description  of  the  results  of 
any  test  and/or  evaluation  for  the 
presence  of  non-storm  water  discharges, 
the  evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VII.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  faciUty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  that 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 

A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.E.3.a.(3)(g)(iii)  (below). 

Facihties  engaged  in  production  of 
ready-mix  concrete,  concrete  block, 
brick  or  other  products  shall  include  in 
the  certification  a  description  of 
measures  that  insure  that  process  waste 


water  that  results  from  washing  if 
trucks,  mixers,  transport  buckets,  forms 
or  other  equipment  are  discharged  in 
accordance  with  NPDES  requirements 
or  are  recycled.  Facilities  with  wash 
water  recycle  ponds  shall  include  an 
estimate  of  the  amount  of  ramfall  (in 
inches)  required  to  cause  the  recycle 
pond  to  overflow  in  a  24-hour  period. 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  HI.  A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  v«th  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  Failure  to  certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  facihties  that 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  Uie  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  that  are  not 
authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  erosion  control^ 
The  plan  shall  identify  areas  that,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
Umit  erosion. 

(i)  Management  of  runoff—The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  that  control 
the  generation  or  source(s)  of  pollutants) 
used  to  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  runoff  in 
a  manner  that  reduces  pollutants  in 
storm  water  discharges  from  the  site. 
The  plan  shall  provide  that  measures 
that  the  permittee  determines  to  be 
reasonable  and  appropriate  shall  be 
implemented  and  maintained.  The 
potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
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water  discharges  associated  with 
industrial  activity  [see  paragraph 
XI.E.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources))  shall  be 
considered  when  determining 
reasonable  and  appropriate  measures. 
Appropriate  measures  may  include: 
vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  soiure),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices. 

(4)  Comprehensive  site  compliance 
evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but,  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  including  but  not 
limited  to:  material  handling  areas, 
above  ground  storage  tanks,  hoppers  or 
silos,  dust  collection/containment 
systems,  truck  wash  down  and 
equipment  cleaning  areas  shall  be 
visually  insnected  for  evidence  of,  or 
the  potential  for.  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  such  as  recycle  ponds, 
identified  in  the  plan  shall  be  observed 
to  ensure  that  they  are  operating 
correctly.  A  visual  inspection  of 
equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 

XI. E. 3. a. (2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.E.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 


taken  in  accordance  with  paragraph 
XI.E.3.a.{4)(b)  (above)  of  the  permit  shall 
be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d).  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4  Numeric  effluent  limitations.  In 
addition  to  the  numeric  effluent 
limitations  described  by  Part  V..  the 
following  limitations  shall  be  met  by 
existing  and  new  dischargers. 

a.  Cement  manufacturing  facility, 
material  storage  runoff.  Any  discharge 
composed  of  runoff  that  derives  from 
the  storage  of  materials  including  raw 
materials,  intermediate  products, 
finished  products,  and  waste  materials 
that  are  used  in  or  derived  from  the 
manufacture  of  cement  shall  not  exceed 
a  maximum  concentration  for  any  time 
of  50  mg/L  Total  Suspended  Sohds 
(TSS)  nor  the  6.0  to  9.0  range  limitation 
for  pH.  Runoff  fium  the  storage  piles 
shall  not  be  diluted  with  other  storm 
water  runoff  or  flows  to  meet  this 
limitation.  Any  untreated  overflow  from 
facilities  designed,  constructed  and 
operated  to  treat  the  volimie  of  material 
storage  pile  runoff  that  is  associated 
with  a  10-year.  24-hour  rainfall  event 
shall  not  be  subject  to  the  TSS  or  pH 
limitations.  Dischargers  subject  to  these 
numeric  effluent  limitations  must  be  in 
compliance  with  these  Umits  upon 
commencement  of  coverage  and  for  the 
entire  term  of  this  permit. 

5  Monitoring  and  reporting 
requirements — a.  Analytical  monitoring 
requirements.  During  the  period 
beginning  (insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
issuance],  permittees  with  brick  and 
structural  clay  tile  (SIC  Code  3251). 
ceramic  wall  and  floor  tile  (SIC  Code 
3253),  clay  refractories  (SIC  Code  3255), 
porcelain  electrical  supplies  (SIC  Code 
3264),  pottery  products  (SIC  Code  3269), 
concrete  block  and  brick  (SIC  Code 
3271),  concrete  products  except  block 


and  brick  (SIC  Code  3272),  and  ready- 
mix  concrete  (SIC  Code  3273)  facihties 
must  monitor  their  storm  water 
discharges  associated  with  industrial 
activity  at  least  quarterly  (4  times  per 
year)  except  as  provided  in  paragraphs 
5.a.(3)  (Sampling  Waiver),  5.a.(4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification).  Such 
facilities  are  required  to  monitor  their 
storm  water  discharges  for  the 
pollutants  of  concern  listed  in  Table  E- 
1  below.  Facilities  must  report  in 
accordance  with  5.b.  (Reporting).  In 
addition  to  the  parameters  listed  in 
Table  E-1  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hoiurs) 
of  the  storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 
sampled  runoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measxirable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 

Table  E-i.— Monitoring 
Requirements 


Pollutants  of  concern 

Monitoring  cut- 
off concentre- 
tion  (mgA.) 

Total     Suspended    SoMds 
(TSS) 

100 

Total     Recoverable     Alu- 
minum   

0  75 

Total  Recoverable  Copper  . 

Total  Recoverable  Iron 

Total  Recoverable  Zinc 

0.009 

0.3 

0.065 

(1)  Monitoring  periods.  Brick  and 
structural  clay  tile  (SIC  Code  3251). 
ceramic  wall  and  floor  tile  (SIC  Code 
3253),  clay  refractories  (SIC  Code  3255), 
porcelain  electrical  supplies  (SIC  Code 
3264),  pottery  products  (SIC  Code  3269), 
concrete  block  and  brick  (SIC  Code 
3271),  concrete  products  except  block 
and  brick  (SIC  Code  3272),  and  ready- 
mix  concrete  (SIC  Code  3273)  shall 
monitor  samples  collected  during  the 
sampUng  periods  of:  January  to  March, 
April  to  June,  July  to  September,  and 
October  to  December  for  the  years 
specified  in  paragraph  a.  (above). 

(2)  Sample  type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measiirable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
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taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge 

(3)  Sampling  waiver — (a)  Adverse 
conditions — \Vhen  a  discharger  is 
unable  to  collect  samples  during  one  of 
the  monitoring  periods  specified  in 
paragraph  5.a.(l)  (Monitoring  Periods) 
because  of  adverse  chmatic  conditions, 
the  discharger  may  collect  two  samples 
from  the  two  separate  qualifying  events 
in  the  next  monitoring  period  and 
submit  this  data.  Adverse  weather 
conditions  that  may  prohibit  the 
collection  of  samples  include  weather 
conditions  that  create  dangerous 
conditions  for  personnel  (such  as  local 
flooding,  high  winds,  hurricane, 
tornadoes.  elecLrii  il  storms,  etc.)  or 
otherwise  make  the  collection  of  a 
sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(bj  Low  concentration  waiver—When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 
after  permit  issuance)  lasting  through 
(insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
E-1  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance).  The  faciUty 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  that  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  discharge.  When  a 
facihty  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall{s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 


location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent))  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5)  Alternative  certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law. 
signed  in  accordance  with  Part  VII.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA -in  accordance 
with  Part  VI. C.  of  this  permit. 

b.  Reporting.  Permittees  with 
monitoring  requirements  under  Part 
XI.E.S.a.  shall  submit  monitoring  results 
for  each  outfall  associated  with 
industrial  activity  [or  a  certification  in 
accordance  with  Sections  (3),  (4),  or  (5) 
above)  obtained  during  the  reporting 
period  beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance)  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March  [insert  the  date  2 
years  after  permit  issuance).  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance)  lasting  through  [insert  date  4 
years  after  permit  issuance)  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 


certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VI.G.  of  the  fact 
sheet  to  this  permit. 

(1)  Additional  notification.  In 
addition  to  filmg  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above),  faciUties  with 
monitoring  requirements  under  Part 
XI.E.S.a.  with  at  least  one  storm  water 
discharge  associated  with  industrial 
activity  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  servmg  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  b 
(above). 

c.  Monthly  visual  examination  of 
storm  water  quality.  Glass,  clay,  cement, 
concrete,  and  gypsum  manufacturing 
facilities  shall  perform  and  document  a 
visual  examination  of  a  representative 
storm  water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  Note  that  this  requirement 
applies  to  all  facihties  and  not  just  those 
subject  to  the  analytical  monitoring 
requirements  under  Part  XI.E.S.a.  of  this 
permit.  The  examination  must  be  made 
at  least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(Ij  Examinations  shall  be  made  of 
grab  samples  collected  within  the  first 
30  minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
dischargmg.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analjlical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
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color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  imable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

d.  Compliance  monitoring 
requirements.  Permittees  with  cement 
manufacturing  facilities  must  monitor 
nmoff  from  material  storage  for  the 
presence  of  TSS  and  pH  at  least 
annually  (one  time  per  year)  except  as 
provided  in  paragraph  5.d.(2)  below 
(representative  discharge).  Facilities 
must  report  in  accordance  with  5.d.(3) 
below  (reporting).  In  addition  to  the 
parameters  hsted  above,  the  permittee 
shall  provide  the  date  and  duration  (in 
hours)  of  the  storm  event{s)  sampled; 
rainfall  measurements  or  estimates  (in 
inches)  of  the  storm  event  that  generated 
the  sampled  runoff;  the  duration 
between  the  storm  event  sampled  and 
the  end  of  the  previous  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event;  and  an  estimate  of  the  total 
volume  (in  gallons)  of  the  discharge 
sampled; 


(1)  Sample  type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  firom  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

(2)  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfalls  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  die  outfalls  and  explaining 
in  detail  why  the  outfalls  are  expected 
to  discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent)  or 
nigh  (above  65  percent))  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(3)  Reporting.  Permittees  with 
material  storage  runoff  from  cement 
manufacturing  facilities  shall  submit 
monitoring  results  obtained  during  the 
reporting  period  beginning  [insert  date 
of  permit  issuance]  on  Discharge 
Monitoring  Report  Form(3)  postmarked 
no  later  than  the  31st  day  of  the 
following  [insert  month  after  permit 
issuance  date].  Signed  copies  of 
Discharge  Monitoring  Reports  shall  be 
submitted  to  the  Director  of  the  NPDES 
program  at  the  address  of  the 
appropriate  Regional  Office  indicated  in 
Part  VI.B.  of  this  permit. 

(4)  Additional  notification.  In 
addition  to  filing  copies  of  discharge 


monitoring  reports  in  accordance  with 
paragraph  (3)  (above),  permittees  with 
discharges  of  material  storage  runoff 
from  cement  manufacturing  facilities 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
mimicipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  5.d.(3)  (above). 

F.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Primary 
Metals  Facilities 

1.  Discharges  covered  under  this 
section.  The  requirements  listed  under 
this  section  of  today's  permit  shall 
apply  to  storm  water  discharges  from 
the  primary  metal  industry.  This 
industry  is  commonly  identified  by 
Standard  Industrial  Classification  (SIC) 
Major  Group  33,  that  includes  the 
following: 

•  SIC  331— Steel  works,  blast 
furnaces,  and  rolling  and  finishing  mills 
— 3312— Steel  works,  blast  furnaces, 

and  rolling  mills 
— 3315 — Steel  wiredrawing  and  steel 

nails  and  spikes 
—3316 — Cold-rolled  steel  sheet,  strip, 

and  bars 
— 3317 — Steel  pipes  and  tiibes. 

•  SIC  332— Iron  and  steel  foimdries 
—3321— Gray  and  ductile  iron 

foundries 
— 3322 — ^Malleable  iron  foundries 
— 3324 — Steel  investment  foundries 
— 3325 — Steel  foundries,  not  elsewhere 

classified. 

•  SIC  333 — ^Primary  smelting  and 
refining  of  nonferrous  metals 

— 3331 — Primary  smelting  and  refining 

of copper 
— 3334 — Primary  production  of 

aluminum 

•  SIC  334 — Secondary  smelting  and 
refining  of  nonferrous  metals 

•  SIC  335 — Rolling,  drawing,  and 
extruding  of  nonferrous  metals 

— 3351 — Rolling,  drawing,  and 

extruding  of  copper 
— 3356 — Rolling,  drawing,  and 

extruding  of  nonferrous  metals, 

except  copper  and  aluminum 
— 3357 — Drawing  and  insulating  of 

nonferrous  wire. 

•  SIC  336 — Nonferrous  foimdries 
(castings) 

—3363 — Aluminum  die-castings 

— 3364 — Nonferrous  die-castings,  except 

aluminum 
— 3365 — Aluminum  foimdries 
— 3366 — Copper  foundries 
— 3369 — Nonferrous  foimdries,  except 

copper  and  aluminum. 
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•  SIC  339 — Miscellaneous  priinary 
metal  products,  not  elsewhere  classified 
—3398 — Metal  heat  treating 
— 3399 — Primary  metal  products,  not 

elsewhere  classiiied. 

Activities  covered  include,  but  are  not 
limited  to,  storm  water  discharges 
associated  with  coking  operations, 
sintering  plants,  blast  furnaces,  smelting 
operations,  rolling  mills,  casting 
operations,  heat  treating,  extruding, 
drawing,  or  forging  of  all  types  of 
ferrous  and  nonferrous  metals,  scrap, 
and  ore. 

Whan  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  S9ction(s)  of  this  permit  (if  any)  are 
appUcable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  conditions — a.  Prohibition 
of  non-storm  water  discharges.  There 
are  no  additional  requirements  beyond 
those  described  in  Part  III.  of  this 
permit. 

3.  Storm  water  pollution  prevention 
plan  requirements — a.  Contents  of  plan. 
The  plan  shall  include,  at  a  minimum, 
the  following  items: 

(1)  Pollution  prevention  team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facihty 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 


address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  ootential  pollutant 
sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  that  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  that  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimimi: 

(a)  Drainage— (i)  A  si  te  ma  p 
indicating  an  outline  of  the  portions  of 
the  drainage  area  of  each  storm  water 
outfall  that  are  within  the  facility 
boundaries,  each  existing  structural 
control  measure  to  reduce  pollutants  in 
storm  water  nmoff.  surface  water 
bodies,  locations  where  significant 
materials  are  exposed  to  precipitation, 
locations  where  major  spills  or  leaks 
identified  under  Part  XI.F.3.a.(2)(c) 
(Spills  and  Leaks)  of  this  permit  have 
occurred,  and  the  locations  of  the 
following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling  stations,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes  such  as  spent  solvents  or  baths, 
sand,  slag  or  dross,  liquid  storage  tanks 
or  drums,  processing  areas  including 
pollution  control  equipment  such  as 
baghouses,  and  storage  areas  of  raw 
materials  such  as  coal,  coke,  scrap, 
sand,  fluxes,  refractories,  or  metal  in 
any  form.  This  list  shall  also  include  a 
description  of  areas  of  the  facility  where 
settling  or  deposition  of  particulate 
matter  from  processing  operations  such 
as  furnace  or  oven  emissions  is  Likely. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  that  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of  a 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  exposed  materials — 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 


inventory  shall  Include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  maimer  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  rimoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives.  This  description 
should  also  include  areas  with  the 
potential  for  deposition  of  particulate 
matter  from  process  air  emissions  or 
losses  during  material  handfing 
activities.  The  description  shall  be 
updated  whenever  there  is  a  significant 
change  m  the  trae  or  quantity  of 
exposed  materials,  or  material 
management  practices,  that  may  affect 
the  exposiu-e  of  materials  to  storm 
water. 

(c)  Spills  and  leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  data — ^A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  identification  and  summary 
of  potential  pollutant  sources — ^A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  Loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes  occruring  indoors 
or  out.  with  or  without  pollution  control 
equipment  in  place  to  trap  particulates; 
and  onsite  waste  disposal  practices.  TTie 
description  shall  specifically  list  any 
significant  potential  source  of  pollutants 
at  the  site  and  for  each  potential  source, 
any  pollutant  or  pollutant  pardmeter 
(e.g.,  chemical  oxj'gen  demand,  oil  and 
grease,  copper,  lead,  zinc,  etc.)  of 
concern  shall  be  identified. 

(3)  Measures  and  controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 


61488 


the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  that  may  contribute  pollutants 
to  storm  water  discharges  in  a  clean, 
orderly  manner.  The  pollution 
prevention  plan  should  consider 
implementation  of  the  following 
measures  where  applicable. 
(i)  Establish  a  cleaning  or 
maintenance  program  for  all  impervious 
areas  of  the  facility  where  particulate 
matter,  dust,  or  debris  may  accumulate, 
particularly  areas  of  material  loading/ 
xmloading,  material  storage  and 
handling,  and  processing. 

(ii)  Pave  areas  of  vehicle  traffic  or 
material  storage  where  vegetative  or 
other  stabilization  methods  are  not 
practical.  Institute  sweeping  programs 
in  these  areas  as  well. 

(Hi)  For  unstabilized  areas  of  the 
facihty  where  sweeping  is  not  practical, 
storm  water  management  devices  such 
as  sediment  traps,  vegetative  buffer 
strips,  filter  fabric  fence,  sediment 
filtering  boom,  gravel  outlet  protection. 
or  other  equivalent  measures,  that 
effectively  trap  or  remove  sediment 
should  be  considered. 

(b)  Source  controls— The  permittee 
shall  consider  preventive  measures  to 
minimize  the  potential  exposure  of  all 
significant  materials  (as  described  in 
Part  XI.F.3.a.(3)  of  this  section)  to 
precipitation  and  storm  water  runoff 
The  permittee  should  consider  in  a 
narrative  description  the 
implementation  of  the  following 
measures  to  reduce  the  exposure  of  all 
materials  to  storm  water: 

(i)  RelocaUng  all  materials,  including 
raw  materials,  intermediate  products, 
material  handling  equipment,  obsolete 
equipment,  and  wastes  currently  stored 
outside  to  inside  locations. 

(ii)  Establishment  of  a  schedule  for 
removal  of  wastes  and  obsolete 
equipment  to  minimize  the  volume  of 
these  materials  stored  onsite  that  may  be 
exposed  to  storm  water. 

(Hi)  Substitution  of  less  hazardous 
materials,  or  materials  less  likely  to 
contaminate  storm  water,  or  substitution 
of  recyclable  materials  for 
nonrecyclables  wherever  possible. 

(iv)  Constructing  permanent  or 
semipermanent  covers,  or  other  similar 
forms  of  protection  over  stockpiled 
materials,  material  handling  and 
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processing  equipment.  Options  include 
roofs,  tarps.  and  covers.  This  may  also 
include  the  use  of  containment  bins  or 
covered  dumpsters  for  raw  materials, 
waste  materials  and  nonrecyclable 
waste  materials. 

(v)  Dikes,  berms,  curbs,  trenches,  or 
other  equivalent  measures  to  divert 
nmon  from  material  storage,  processing, 
or  waste  disposal  areas. 

(c)  Preventive  maintenance— A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(i)  A  schedule  for  inspection  and 
maintenance  of  all  particulate  emissions 
control  equipment  should  be 
established  to  ensure  proper  operation. 
Inspections  should  be  conducted  as 
described  in  Section  XI.F.3.a.(3){e) 
below.  Detection  of  any  leaks  or  defects 
that  could  lead  to  excessive  emissions 
shall  be  repaired  as  soon  as  practicable. 

(ii)  Structural  Best  Management 
Practices  (BMPs)  will  be  visually 
inspected  for  signs  of  washout, 
excessive  sedimentation,  deterioration, 
damage,  or  overflowing,  and  shall  be 
repaired  or  maintained  as  soon  as 
practicable. 

(d)  Spill  prevention  and  response 
procedures— Areas  where  potential 
spills  that  can  contribute  pollutants  to 
storm  water  discharges  may  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(e)  Inspections— Qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  at  appropriate  intervals,  but  no 
less  frequently  than  once  per  month.  A 
set  of  tracking  or  follow-up  procedures 
shall  be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained.  Inspections  shall 
be  conducted  on  a  monthly  basis  and 
address,  at  a  minimum,  the  following 
areas  where  applicable: 


(i)  Air  pollution  control  equipment 
such  as  baghouses,  electrostatic 
precipitators,  scrubbers,  and  cyclones, 
should  be  inspected  on  a  routine  basis 
for  any  signs  of  disrepair  such  as  leaks, 
corrosion,  or  improper  operation  that 
could  limit  their  efficiency  and  lead  to 
excessive  emissions.  The  permittee 
should  consider  monitoring  air  flow  at 
inlets  and  outlets,  or  equivalent 
measures,  to  check  for  leaks  or  blockage 
in  ducts.  Visual  inspections  shall  be 
made  for  corrosion,  leaks,  or  signs  of 
particulate  deposition  or  visible 
emissions  that  could  indicate  leaks. 

(ii)  All  process  or  material  handUng 
equipment  such  as  conveyors,  cranes, 
and  vehicles  should  be  inspected  for 
leaks,  drips,  etc.  or  for  the  potential 
losses  of  materials. 

(Hi)  Material  storage  areas  such  as 
piles,  bins  or  hoppers  for  storing  coke, 
coal,  scrap,  or  slag,  as  well  as  chemicals 
stored  in  tanks  or  drums,  should  be 
examined  for  signs  of  material  losses 
due  to  wind  or  storm  water  runoff. 

(f)  Employee  training—Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(g)  Recordkeeping  and  internal 
reporting  procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  vnih  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(h)  Non-storm  water  discharges 

(i)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
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be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  that 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm,  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  OBTtification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.F.3.a.(3)(h)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  III.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  tre  combined  with  storm  water 
discbarges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(iii)  Failure  to  certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance)  or,  for  facilities  that 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
(Insert  270  days  after  permit  issuance], 
180  days  after  submitting  an  NOI  to  be 
covered  by  this  permit.  If  the  failure  to 
certify  is  caused  by  the  inability  to 
perform  adequate  tests  or  evaluations, 
such  notification  shall  describe:  The 
procedure  of  any  test  conducted  for  the 
presence  of  non-storm  water  discharges; 
the  results  of  such  test  or  other  relevant 
observations;  potential  sources  of  non- 
storm  water  discharges  to  the  storm 
sewer;  and  why  adequate  tests  for  such 
storm  sewers  were  not  feasible.  Non- 
storm  water  discharges  to  waters  of  the 
United  States  that  are  not  authorized  by 
an  NPDES  permit  are  unlawful,  and 
must  be  terminated. 

(i)  Sediment  and  erosion  control — The 
plan  shall  identify  areas  that,  due  to 
topography,  activities,  or  other  factors, 
have  a  high  potential  for  significant  soil 
erosion,  and  identify  structural, 
vegetative,  and/or  stabilization 
measures  to  be  used  to  limit  erosion. 
The  plan  shall  also  contain  a  narrative 
consideration  of  the  appropriateness  of 
traditional  storm  water  management 
practices  (practices  other  than  those  that 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 


from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  (see 
paragraph  XI.F.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources)  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oil/water 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(j)  Management  o/runo/jT— Facilities 
shall  consider  implementation  of  the 
following  storm  water  management 
practices  to  address  pollutants  of 
concern: 

(i)  Vegetative  buffer  strips,  filter  fabric 
fence,  sediment  filtering  boom,  or  other 
equivalent  measures,  that  effectively 
trap  or  remove  sediment  prior  to 
discharge  through  an  inlet  or  catch 
basin. 

(ii)  Media  filtration  such  as  catch 
basin  filters  and  sand  filters. 

(iii)  Oil/water  separators  or  the 
equivalent. 

(iv)  Structural  BMPs  such  as  settling 
basins,  sediment  traps,  retention  or 
detention  ponds,  recycling  ponds  or 
other  equivalent  measures. 

(4)  Comprehensive  site  compliance 
evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  such  as  material 
storage  and  handling,  loading  and 
unloading,  process  activities,  and  plant 
yards  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  fwllutant  loadings 
shall  be  evaluated  to  determine  whether 
they  are  adequate  and  properly 
implemented  in  accordance  with  the 
terms  of  the  permit  or  whether 
additional  control  measures  are  needed. 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  other  structural  pollution 
prevention  measures  identified  in  the 
plan,  as  well  as  process  related 
pollution  corUrol  equipment  shall  be 
observed  or  tested  to  ensure  that  they 
are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 


implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made 

(h)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.F.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.F.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the, 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XLF.3.a.(4)(b)  (above)  of  the  permit  shall 
be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  onder 
this  permit  terminates.  The  report  shall 
Identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(i)  Where  significant  settling  or 
deposition  from  process  emissions  are 
observed  during  proper  operation  of 
existing  equipment,  the  permittee  shall 
consider  ways  to  reduce  these  emissions 
including  but  not  limited  to:  Upgrading 
or  replacing  existing  equipment; 
collecting  runoff  from  areas  of 
deposition  for  treatment  or  recjrcling;  or 
changes  in  materials  or  processes  to 
reduce  the  generation  of  particulate 
matter. 

(d)  Where  compHance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(e),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  effluent  limitations.  There 
are  no  additional  effluent  limitations 
beyond  those  described  in  Part  V.  of  this 
permit. 

5.  Monitoring  and  reporting 
requirements — a.  Analytical  naonitoring 
requirements.  During  the  period 
beginning  (insert  date  1  year  after 
permit  issuance)  lasting  through  (insert 
date  2  years  after  permit  issuance)  and 
the  period  beginning  [insert  date  3  years 
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after  permit  issuance]  lasting  through 
(insert  date  4  years  after  permit 
issuance),  permittees  with  primary 
metals  facilities  must  monitor  their 
storm  water  discharges  associated  with 
industrial  activity  at  least  quarterly  (4 
times  per  year)  except  as  provided  in 
paragraphs  5.a.(3)  (Sampling  Waiver), 
5.a.(4)  (Representative  Discharge),  and 
5.a.(5)  (Alternative  Certification). 
Primary  metals  facilities  are  required  to 
monitor  their  storm  water  discharges  for 
the  pollutants  of  concern  listed  in  Table 
F-1  below.  Facilities  must  report  in 
accordance  with  5.b.  (Reporting).  In 
addition  to  the  parameters  listed  in 
Table  F-1  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hours) 
of  the  storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 
sampled  nmoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 

Table  F-i  .—Monitoring 
Requirements 


Pollutants  of  concern 

Monitoririg  cut- 
off concentra- 
tion (mg/L) 

Nitrate  +  Nitrite  Nitrogen  .... 
Total      Kjeldahl      Nitrogen 
(TKN)  

0.68 
1  5 

Total      Recoverable     Alu- 
minum   

0  75 

Total  Recoverable  Copper  . 
Total     Recoverable     Man- 
ganese   

0.009 
0  05 

Total  Recoverable  Iron  

Ammonia  

Total  Recoverable  Zinc  

Pyrene  

0.3 

0.0925 

0.065 

0  0000028 

(1)  Monitoring  periods.  Primary 
metals  facilities  shall  monitor  samples 
collected  during  the  sampling  periods 
of:  January  to  March,  April  to  June,  July 
to  September,  and  October  to  December 
for  the  years  specified  in  paragraph  a. 
(above). 

(2)  Sample  type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 


submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  waiver — (a)  Adverse 
conditions — When  a  discharger  is 
unable  to  collect  samples  during  one  of 
the  monitoring  periods  specified  in 
paragraph  b.  (Monitoring  Periods) 
because  of  adverse  climatic  conditions, 
the  discharger  may  collect  two  samples 
from  the  two  separate  qualifying  events 
in  the  next  monitoring  period  and 
submit  this  data.  Adverse  weather 
conditions  that  may  prohibit  the 
collection  of  samples  include  weather 
conditions  that  create  dangerous 
conditions  for  personnel  (such  as  local 
flooding,  high  winds,  hurricane, 
tornadoes,  electrical  storms,  etc.)  or 
otherwise  make  the  collection  of  a 
sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  concentration  waiver— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
F-1  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance].  The  facility 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  that  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 


discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5)  Alternative  certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VII.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  fntermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 

b.  Reporting.  Permittees  with  primary 
metals  facilities  shall  submit  monitoring 
results  for  each  outfall  associated  with 
industrial  activity  [or  a  certification  in 
accordance  with  Sections  (3),  (4),  or  (5) 
above]  obtained  during  the  reporting 
period  beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  on 
Discharge  Monitoring  Report  Forra(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March  [insert  the  date  2 
years  after  permit  issuance].  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3).  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  (insert  date  i 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 


Federal  Register  /  Vol.  58,  No.  222  /  Friday.  November  19.  1993  /  Notices 


61491 


Office  listed  in  Part  VI.G.  of  the  fact 
sheet. 

(J)  Additional  notification.  In 
addition  to  fiUng  copies  of  discharge 
mmiitoring  reports  in  accordance  with 
paragraph  b  (above),  primary  metals 
facilities  with  at  least  one  storm  water 
discharge  associated  with  industrial 
activity  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100.000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  b 
(above). 

c.  Monthly  visual  examination  of 
storm  water  quality.  Facilities  shall 
perform  and  document  a  visual 
exammation  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  soUds,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  .'or  entire  permit  term. 

(2)  \'isual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 


and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

G.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Metal 
Mining  (Ore  Mining  and  Dressing) 
Facilities 

1.  Discharges  covered  under  this 
section — a.  Eligibility.  The  requirements 
listed  under  this  section  shall  apply  to 
storm  water  discharges  from  active  and 
inactive  metal  mining  and  ore  dressing 
facilities  that  come  under  Standard 
Industrial  Classification  (SIC)  Major 
Group  10  if  the  storm  water  has  come 
into  contact  with,  or  is  contaminated  by, 
any  overburden,  raw  material, 
intermediate  product,  finished  product, 
byproduct,  or  waste  product  located  on 
the  site  of  the  operation.  SIC  Major 
Group  10  includes  establishments 
primarily  engaged  in  mining, 
developing  mines,  or  exploring  for 
metallic  minerals  (ores)  and  also 
includes  all  ore  dressing  and 
beneficiating  operations,  whether 
performed  at  mills  operated  in 
conjunction  with  the  mines  served  or  at 
mills,  such  as  custom  mills,  operated 
separately.  For  the  purposes  of  this  part 
of  the  permit,  the  term  "metal  mining" 
includes  all  ore  mining  and/or  dressing 
and  beneficiating  operations,  whether 


performed  at  mills  operated  in 
conjunction  with  the  mines  served  or  at 
mills,  such  as  custom  mills,  operated 
separately.  All  storm  water  discharges 
from  inactive  metal  mining  facilities 
and  the  storm  water  discharges  from  the 
following  areas  of  active,  and 
temporarily  inactive,  metal  mining 
facilities  are  the  only  discharges  covered 
by  this  section  of  the  permit:  topsoil 
piles;  offsite  haul/access  roads  if  off 
active  area;  onsite  haul  roads  if  not 
constructed  of  waste  rock  or  if  spent  ore 
and  mine  water  is  not  used  for  dust 
control;  runoff  from  tailings  dams/dikes 
when  not  constructed  of  waste  rock/ 
tailings  and  no  process  fluids  are 
present;  concentration  building,  if  no 
contact  with  material  piles;  mill  site,  if 
no  contact  with  material  piles;  chemical 
storage  area;  docking  facility,  if  no 
excessive  contact  with  waste  product, 
explosive  storage;  reclaimed  areas 
released  from  reclamation  bonds  pnor 
to  December  17, 1990;  and  partially/ 
inadequately  reclaimed  areas  or  areas 
not  released  from  reclamation  bonds. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  faciUty  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  sectionls)  of  this  permit  (if  any)  are 
applicable  to  the  facifitv. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  faciUty,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

Limitations  on  coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  permit: 

(Ij  Discharges  from  active  metal 
mining  facilities  that  are  subject  to  the 
effluent  limitation  guidelines  for  the  Ore 
Mining  and  Dressing  Point  Source  Point 
Source  Category  (40  CFR  part  440). 
Coverage  under  this  permit  does  not 
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include  adit  drainage  or  contaminated 
springs  or  seeps  at  active  facilities, 
temporarily  inactive  facilities,  or 
inactive  facilities.  Also  see  Limitations 
on  Coverage,  Part  I.B.3. 

(2)  Storm  water  discharges  associated 
with  an  industrial  activity  that  the 
Director  (EPA)  has  deterrnined  to  be,  or 
may  reasonably  be  expected  to  be, 
contributing  to  a  violation  of  a  water 
quality  standard. 

(3)  Storm  water  discharges  associated 
with  industrial  activity  from  inactive 
mining  operations  occurring  on  Federal 
lands  where  an  operator  cannot  be 
identified. 

2.  Special  definitions.  The  following 
definitions  are  only  for  this  section  of 
today's  permit  and  are  not  intended  to 
supersede  the  definitions  of  active  and 
inactive  mining  facilities  established  by 
40CFRl22.26(b)(14)(iii): 

"Active  metal  mining  facility"  is  a 
place  where  work  or  o&er  related 
activity  to  the  extraction,  removal,  or 
recovery  of  metal  ore  is  being 
conducted.  With  respect  to  surface 
mines,  an  "active  metal  mining  facihty" 
does  not  include  any  area  of  land  on  or 
in  which  grading  has  been  completed  to 
return  the  earth  to  a  desired  contour  and 
reclamation  work  has  begun. 

"Inactive  metal  mining  and  dressing 
facility"  means  a  site  where  metal 
mining  and/or  milling  activities 
occurred  in  the  past  but  is  not  an  active 
metal  mining  facility,  as  defined  in  this 
permit.  The  term  means  a  site  where 
reclamation  subject  to  applicable  State 
or  Federal  reclamation  requirements  has 
begun  but  has  not  been  completed  and/ 
or  the  reclamation  bond  has  not  been 
released.  The  term  also  includes  a  site 
where  the  mining  and/or  milling 
activities  occurred  prior  to  the 
establishment  of  applicable  State  and/or 
Federal  reclamation  requirements  or 
where  there  has  been  no  mining  or 
milling  activities  in  the  10  years  prior  to 
the  effective  date  of  this  permit.  This 
definition  also  includes  storm  water 
discharges  associated  with  industrial 
activity  from  inactive  mine  sites 
occurring  on  non-Federal  lands  where 
an  operator  cannot  be  identified. 

"Temporarily  inactive  metal  mining 
facility"  means  a  site  where  metal 
mming  and/ or  milling  activities 
occurred  in  the  past,  but  are  not  being 
actively  undertaken  and  the  criteria  for 
being  considered  an  inactive  metal 
mining  facility  are  not  met. 

3.  Storm  water  pollution  prevention 
plan  requirements— a.  Contents  of  plan 
for  active  and  temporarily  inactive 
metal  mining  facilities.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 


(1)  Pollution  prevention  team.  Each 
plan  shall  identifj'  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  mining  activities 
The  plan  shall  provide  a  narrative 
description  of  the  mining  and  associated 
activities  taking  place  at  the  site  that 
affect  or  may  affect  storm  water  runoff 
intended  to  be  covered  by  this  permit. 
The  narrative  description  shall  report 
the  total  acreage  within  the  mine  site,  an 
estimate  of  the  number  of  acres  of 
disturbed  land  and  an  estimate  of  the 
total  amount  of  land  proposed  to  be 
disturbed  throughout  the  life  of  the 
mine.  A  general  description  of  the 
location  of  the  mining  site  relative  to 
major  transportation  routes  and 
communities  shall  also  be  provided. 

(3)  Description  of  potential  pollutant 
sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants 
(including  sediment)  to  storm  water 
discharges  or  that  may  result  in  the 
discharge  of  pollutants  during  dry 
weather.  Each  plan  shall  identify  all 
activities  and  significant  materials  that 
may  potentially  be  significant  storm 
water  pollutant  sources  from  the  active 
mining  activity  (see  Part  XI.G.l.).  Each 
plan  shall  include,  at  a  minimum; 

a.  Drainage— (i)  A  site  topographic 
map  shall  be  included  in  the  plan  that 
indicates,  at  a  minimum:  Mining/ 
milling  site  boundaries  and  access  and 
haul  roads;  the  location  of  each  storm 
water  outfall  and  an  outline  of  the 
portions  of  the  drainage  area  that  are 
within  the  facility  boundaries; 
equipment  storage,  fueling  and 
maintenance  areas;  materials  handling 
areas;  storage  areas  for  chemicals  and 
explosives;  areas  used  for  storage  of 
overburden,  materials,  soils  or  wastes; 
location  of  mine  drainage  (where  water 
leaves  mine)  or  any  other  process  water; 
tailings  piles/ponds,  both  proposed  and 
existing;  heap  leach  pads;  points  of 
discharge  from  the  property  for  mine 
drainage  or  any  other  process  water; 
springs,  streams,  wetlands  and  other 
surface  waters;  and  boundary  of  area 
that  contributes  runoff  to  outfalls  that 
are  subject  to  effluent  limitations 
guidelines. 


(ii)  For  each  area  of  the  mine/mill  site 
that  generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  t3rpes  of 
pollutants  (e.g.,  heavy  metals)  that  are 
likely  to  be  present  in  storm  water 
discharges  associated  with  industrial 
activity.  Factors  to  consider  include  the 
mineralogy  of  the  ore  and  waste  rock 
(e.g.,  acid  forming),  toxicity  and 
quantity  of  chemical(s)  used,  produced 
or  discharged;  the  likelihood  of  contact 
with  storm  water;  and  history  of 
significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inv(  itory  of  exposed  materials— 
For  each  atorm  water  outfall  that  may  be 
covered  under  this  permit  (see  Part 
XI.G.l.),  an  inventory  of  the  tj'pes  of 
materials  handled  at  the  site  that 
potentially  may  be  exposed  to 
precipitation.  Such  inventory  shall 
include  a  narrative  description  of 
significant  materials  that  have  been 
handled,  treated,  stored  or  disposed  in 
a  manner  to  allow  exposure  to  storm 
water  between  the  time  of  3  years  prior 
to  the  date  of  the  issuance  of  this  permit 
and  the  present;  method  and  location  of 
onsite  storage  or  disposal;  materials 
management  practices  employed  to 
minimize  contact  of  materials  with 
storm  water  runoff  between  the  time  of 
3  years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  the 
location  and  a  description  of  existing 
structural  and  nonstructural  control 
measures  to  reduce  pollutants  in  storm 
water  runoff;  and  a  description  of  any 
treatment  the  storm  water  receives.  The 
inventory  of  exposed  materials  shall 
include,  but  shall  not  be  limited  to  the 
significant  materials  stored  exposed  to 
storm  water  and  material  management 
practices  employed  that  were  listed  for 
the  facility  in  the  approved  group 
application. 

A  summary  of  any  existing  ore  or 
waste  rock/overburden  characterization 
data,  including  results  of  testing  for  acid 
rock  generation  potential.  If  the  ore  or 
waste  rock/overburden  characterization 
data  is  updated  due  to  a  change  in  the 
ore  type  being  mined,  the  storm  water 
pollution  prevention  plan  shall  be 
updated  with  the  new  data. 

(c)  Spills  and  leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 
a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
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shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  data — A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
dunng  the  term  of  this  permit. 

(e)  Risk  identification  and  summary 
of  potential  pollutant  sources — A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities  associated  with  metal  mining: 
Loading  and  unloading  operations; 
outdoor  storage  activities;  outdoor 
manufacturing  or  processing  activities; 
significant  dust  or  particulate  generating 
processes;  and  onsite  waste  disposal 
practices.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  heavy  metals, 
etc.)  of  concern  shall  be  identified. 

(4)  Measures  and  controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  faciUty.  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  that  may  contribute  pollutants 
to  storm  water  discharges  in  a  clean, 
orderly  manner.  (For  suggested 
measures  for  vehicle  maintenance 
operations,  see  good  housekeeping 
measures  specified  in  Part  XI.P.  for 
transportation  facilities.) 

(b)  Preventive  maintenance — A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems.  Particular 
attention  shall  be  given  to  erosion 
control  and  sediment  control  systems 
and  devices. 

(c)  Spill  prevention  and  response 
procedures — Areas  where  potential 
spills  that  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 


water  pollution  prevention  plan.  Where 
appropriate,  specifj-ing  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections — The  plan  shall 
identify  qualified  personnel  that  shall 
inspect  designated  equipment  and  mine 
areas  at  least  on  a  monthly  basis  for 
active  sites.  The  monthly  inspections 
can  be  done  by  any  time  during  the 
month  and  do  not  have  to  be  done 
immediately  following  a  precipitation 
event.  For  temporarily  inactive  sites,  the 
inspections  should  be  quarterly; 
however,  inspections  are  not  required 
when  adverse  weather  conditions  (e.g., 
snow)  make  the  site  inaccessible.  All 
material  handling  areas  shall  be 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Erosion  control 
systems  and  sediment  control  devices 
shall  also  be  inspected  to  determine  if 
they  are  working  properly.  A  set  of 
tracking  or  follow-up  procedures  shall 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained.  The  use  of  a 
checklist  developed  by  the  facility  is 
encouraged. 

(e)  Employee  training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping,  and 
material  management  practices.  The 
pollution  prevention  plan  shall  specify 
how  often  training  shall  take  place,  but 
in  all  cases  training  must  be  held  at  least 
semiannually. 

(f)  Recordkeeping  and  internal 
reporting  procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

Non-storm  water  discharges— (i]  The 
plan  shall  include  a  certification  that 
the  discharge  has  been  tested  or 
evaluated  for  the  presence  of  non-storm 


water  discharges,  such  as  seeps  or  adit 
discharges  or  discharges  subject  to 
effluent  limitation  guidelines  (e.g.,  40 
CFR  Part  440),  such  as  mine  drainage  or 
process  water  of  any  kind.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  or  water 
subject  to  effluent  limitation  guidelines 
at  the  site,  a  description  of  the  results 
of  any  test  and/or  evaluation  for  the 
presence  of  non-storm  water  discbarges, 
the  evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  vdth  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  faciUty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  that 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.G.3.a.(4)(g)(iii)  (below). 

Alternatively,  the  plan  may  include  a 
certification  that  any  non-storm  water 
discharge  that  mixes  with  storm  water  is 
subject  to  a  separate  NPDES  permit  that 
applies  applicable  effluent  Umitations 
prior  to  the  mixing  of  non-storm  water 
and  storm  water.  In  such  cases,  the 
certification  shall  identify  the  non-siorm 
water  discharge(s),  the  applicable 
NPDES  permit(s),  the  effluent 
bmitations  placed  on  the  non-storm 
water  discharge  by  the  NPDES  permit(s). 
and  the  point(s)  at  which  the  Umitations 
are  applied. 

(ii J  Except  for  flows  fi-om  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  III.  A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  Failure  to  certify^Any  facility 
that  is  imable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  that 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
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(Insert  date  270  days  after  permit 
issuance].  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inabihty  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  obser\'ations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  that  are  not 
authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  termmated. 

(h)  Sediment  and  erosion  control — 
The  plan  shall  identify  areas  that,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  erosion  of  soil  and/'or  other 
materials,  and  identify  measures  to  be 
used  to  hmit  erosion  and/or  remove 
sediment  from  storm  water  runoff.  The 
measures  to  consider  include  diversion 
of  flow  away  from  areas  susceptible  to 
erosion,  stabilization  methods  to 
prevent  or  minimize  erosion,  and 
structural  methods  for  controlling 
sediment.  These  can  include  the 
following: 

Diversion  practices  include  the 
following:  Interceptor  dikes  and  swales; 
diversion  dikes  curbs  and  berms;  pipe 
slope  drains;  subsurface  drains;  and 
drainage/storm  water  conveyance 
systems  (channels  or  gutters;  open  top 
box  culverts,  and  waterbars;  rolling  dips 
and  road  sloping;  roadway  surface  water 
deflector;  and  culverts). 

Stabihzation  practices  include  the 
followmg:  Temporary  or  permanent 
seeding;  vegetative  buffer  strips; 
protection  of  trees;  topsoiling;  soil 
conditioning;  contouring;  mulching; 
geotextiles  (matting:  netting;  or 
blankets);  riprap;  gnbions;  and  retaining 
walls. 

Structural  practices  include  the  use  of 
the  following:  Check  dams;  rock  outlet 
protection;  level  spreaders;  gradient 
terraces;  straw  bale  barriers;  silt  fences; 
gravel  or  stone  filter  berms;  brush 
barriers;  sediment  traps;  grass  swales; 
pipe  slope  drains;  earth  dikes;  and  other 
controls  such  as  entrance  stabilization, 
waterway  crossings  or  wind  breaks. 

(i)  Management  of  runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  that  control 
the  generation  or  source(s)  of  pollutants) 
used  to  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  runoff  in 
a  manner  that  reduces  pollutants  in 
storm  water  discharges  ft-om  the  site. 
The  plan  shall  provide  that  measures 


that  the  permittee  determines  to  be 
reasonable  and  appropriate  shall  be 
implemented  and  maintained.  The 
potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
industrial  activity  [see  paragraph 
XI.G.3.a.(3)  of  this  section  (Description 
of  Potential  Pollutant  Sources)]  shall  be 
considered  when  determining 
reasonable  and  appropriate  measures. 
Appropriate  measures  may  include: 
vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices,  or  impoundments. 

(i)  Capping — In  some  cases,  the 
elimination  of  a  pollution  source 
through  capping  contaminant  sources 
may  be  the  most  effective  control 
measure  for  discharges  from  inactive  ore 
mining  and  dressing  facilities.  If 
capping  of  a  contaminant  source  is 
necessary,  the  plan  must  identify  which 
source  is  being  capped  and  materials 
and  procedures  used  to  cap  the 
contaminant  source. 

(k)  Treatment— li  treatment  of  a  storm 
water  discharge  is  necessary,  the  plan 
must  describe  how  storm  water  will  be 
treated  prior  to  discharging  to  waters  of 
the  United  States.  Storm  water 
treatments  include  the  following: 
chemical/physical  treatment;  oil/water 
separators;  and  artificial  wetlands. 

(5)  Comprehensive  site  compliance 
evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(bl  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 


XI.G.3.a.(3)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.G.3.a.{4) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
chariges  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.G.3.a.(5)(b)  (above)  of  Lhe  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identifj'  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identif)'  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facifity  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VII.G.  (Signatory 
Requirements)  of  tins  permit. 

(d)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  XI.G.3.a.(4)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

b.  Contents  of  plan  for  inactive  metal 
mining  facilities.  The  plan  shall  include, 
at  a  minimum,  the  following  items: 

(11  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  that  are  responsible  for 
the  development,  implementation, 
maintenance,  and  revision  of  the  storm 
water  pollution  prevention  plan.  The 
plan  shall  clearly  identify  the 
responsibiUties  of  each  team  member. 
The  activities  and  responsibilities  of  the 
team  shall  address  all  aspects  of  the 
storm  water  pollution  prevention  plan 
at  the  inactive  facility. 

(2)  Description  ofMming  Activities. 
The  plan  shall  provide  a  narrative 
description  of  the  mining  and  associated 
activities  that  took  place  at  the  site.  The 
narrative  description  shall  report  the 
approximate  dates  of  operation,  the  total 
acreage  within  the  mine  and/or 
processing  site,  an  estimate  of  the 
number  of  acres  of  disturbed  area,  and 
the  current  activities  (e.g..  reclamation) 
that  are  taking  place  at  the  facility.  A 
general  description  of  the  location  of  the 
mining  site  relative  to  major 
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transportation  routes  and  communities 
shall  also  be  provided. 

(3)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants 
(including  sediment)  to  storm  water 
discharges  or  that  may  result  in  the 
discharge  of  pollutants  during  dry 
weather  from  separate  storm  sewers 
draining  the  facility.  Each  plan  shall 
identify  all  activities  and  significant 
materials  that  may  potentially  be 
significant  storm  water  pollutant 
sources  from  the  inactive  mining  site. 
Each  plen  shall  include,  at  a  minimum: 

(a)  5ite  Map — A  generalized  site  map 
or  maps  that  indicate  any  of  the 
following  that  may  be  applicable: 
mining/milling  site  boundaries  and 
access  and  haul  roads;  the  location  of 
each  storm  water  outfall  and  an  outline 
of  the  portions  of  the  drainage  area  that 
are  within  the  facility  boundaries;  areas 
used  for  storage  of  overburden, 
materials,  soils,  tailings,  or  wastes;  areas 
used  for  outdoor  manufacturing,  storage, 
or  disposal  of  materials;  any  remaining 
equipment  storage,  fueling,  and 
maintenance  areas;  tailings  piles/ponds; 
mine  drainage  or  any  other  process 
water  discharge  points;  an  estimate  of 
the  direction(s)  of  flow;  existing 
structural  controls  to  reduce  pollutants 
in  storm  water  runoff;  and  springs, 
streams,  wetlands,  and  other  surface 
waters. 

(bj  Inventory  of  exposed  materials — 
The  plan  shall  include  for  each  outfall 
an  inventory  and  narrative  description 
of  any  significant  materials  that  may 
still  be  at  the  site.  This  description  of 
sources  should  agree  with  sources 
identified  on  die  map. 

(c)  Sampling  data — A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(d)  tUsk  identification  and  summary 
of  potential  pollutant  sources — For  each 
potential  pollutant  source  at  the  site  the 
pollutants  of  concern  (e.g.,  heavy 
metals)  shall  be  identified  and  an 
assessment  made  of  the  potential  of 
these  pollutant  sources  to  contribute 
pollutants  to  storm  water  discharges. 

(4)  kteasures  and  controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
descrijption  of  storm  water  management 


controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(al  Storm  water  diversion — Describe 
how  and  where  storm  water  will  be 
diverted  away  from  potential  pollutant 
sources  to  prevent  storm  water 
contamination.  Storm  water  diversions 
include  the  following:  interceptor  dikes 
and  swales;  diversion  dikes  curbs  and 
berms;  pipe  slope  drains;  subsurface 
drains;  and  drainage/storm  water 
conveyance  systems  (channels  or 
gutters;  open  top  box  culverts,  and 
waterbars;  rolling  dips  and  road  sloping; 
roadway  surface  water  defleaor;  and 
culverts). 

(b)  Sediment  and  erosion  control — 
The  plan  shall  identify  areas  that,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  erosion  of  soil  and/ or  other 
materials,  and  identifj'  measures  to  be 
used  to  limit  erosion  and/or  remove 
sediment  from  storm  water  runoff.  The 
measures  to  consider  include  diversion 
of  flow  away  from  areas  susceptible  to 
erosion,  stabihzation  methods  to 
prevent  or  minimize  erosion,  and 
structural  methods  for  controlling 
sediment.  These  can  include  the 
following: 

Stabilization  practices  include  the 
fol]o^ving:  Temporary  or  permanent 
seeding;  vegetative  buffer  strips; 
protection  of  trees;  topsoiling;  soil 
conditioning;  contouring;  mulching; 
geotextiles  (matting;  netting;  or 
blankets);  riprap;  gabions;  and  retaining 
walls. 

Structural  practices  include  the  use  of 
the  following:  check  dams;  rock  outlet 
protection;  level  spreaders;  gradient 
terraces;  straw  bale  barriers;  silt  fences; 
gravel  or  stone  filter  berms;  brush 
barriers;  sediment  traps;  grass  swales; 
pipe  slope  drains;  earth  dikes;  and  other 
controls  such  as  entrance  stabilization, 
waterway  crossings  or  wind  breaks. 

(c)  Management  of  runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  that  control 
the  generation  or  source(s)  of  pollutants) 
used  to  divert,  infiltrate,  reuse,  or 
otherwise  manage  storm  water  runoff  in 
a  manner  that  reduces  pollutants  in 
storm  water  discharges  from  the  site. 
The  plan  shall  provide  that  measures 
that  the  permittee  determines  to  be 
reasonable  and  appropriate  shall  be 
implemented  and  maintained.  The 
potential  of  various  sources  at  the  • 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
industrial  activity  [see  paragraph 
XI.G.3.b.(3)  of  this  section  (Description 


of  Potential  Pollutant  Sources)]  shall  be 
considered  when  determining 
reasonable  and  appropriate  measures. 
Appropriate  measures  may  include: 
vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls,  snow  nianagement  activities, 
infiltration  devices,  and  wet  detention/ 
retention  devices,  or  impoundments. 

(d)  Capping — In  some  cases,  the 
ehmination  of  a  pollution  source 
through  capping  contaminant  sources 
may  be  the  most  effective  control 
measure  for  discharges  from  inactive  ore 
mining  and  dressing  facilities.  If 
capping  of  a  contaminant  source  is 
necessary,  the  plan  must  identify  which 
source  is  being  capped  and  materials 
and  procedures  used  to  cap  the 
contaminant  source. 

(e)  Treatment — If  treatment  of  a  storm 
water  discharge  is  necessary,  the  plan 
must  describe  how  storm  water  will  be 
treated  prior  to  discharging  to  waters  of 
the  United  States.  Storm  water 
treatments  include  the  follow^ing: 
chemicaL'physical  treatment;  oil/wraler 
separators;  and  artificial  wetlands. 

(f)  Recordkeeping  and  internal 
reporting  procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(5)  Comprehensive  site  compliance 
evaluation.  Quafified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but,  except  as  provided  in 
paragraph  XI.G.3.b.(5)(d)  (below),  in  no 
case  less  than  once  a  year.  Such 
evaluations  shall  provide: 

(a]  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 
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(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.G.3.b.(3)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.G.3.b.(4) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
pronde  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner. 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.G.3.b.(5)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compUance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VII.  G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  annual  site  inspections  are 
shown  in  the  plan  to  be  impractical  for 
inactive  mining  sites  due  to  the  remote 
location  and  inaccessibility  of  the  site, 
site  inspections  required  under  this  part 
shall  be  conducted  at  appropriate 
intervals  specified  in  the  plan,  but,  in 
no  case  less  than  once  in  3  years. 

4.  Numeric  effluent  limitations.  There 
are  no  additional  numeric  effluent 
limitations  beyond  those  described  in 
Part  V.  of  this  permit. 

5.  Monitoring  and  reporting 
requirements— a.  Analytical  monitoring 
requirements.  During  the  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
(insert  date  4  years  after  permit 
issuance],  metal  mining  and  dressing 
facilities  must  monitor  their  storm  water 
discharges  associated  with  industrial 
activity  at  least  quarterly  (4  times  per 
year)  except  as  provided  in  paragraphs 
5. a. (3)  (Sampling  Waiver),  5. a. (4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification).  Active  ore 
mming  and  dressing  facilities  are 
required  to  monitor  their  storm  water 


discharges  for  the  pollutants  of  concern 
listed  in  Table  G-1  below.  Facilities 
must  report  in  accordance  with  5.b. 
(Reporting).  In  addition  to  the 
parameters  listed  in  Table  G-1  below, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled:  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 

Table  G-1.— Monitoring 
Requirements  for  Active  Facilities 


Pollutants  of  concern 


Chemical  Oxygen  De- 
mand (COD)  

Total  Suspended  Solids 
(TSS) 

Total  Kjeldahl  Nitrogen 
(TKN)  

Nitrate  plus  Nitrite  Nitro- 
gen   

Total  Phosphorus  

Ammonia  

Total  Recoverable  Anti- 
mony   

Total  Recoverable  Arsenic 

Total  Recoverable  Copper 

Total  Recoverable  Iron  

Total  Recoverable  Lead  ... 

Total  Recoverable  Man- 
ganese   

Total  Recoverable  Zinc  .... 


Monitoring  cut-off 

concentration 

(mg/L) 


65 


100 


1.5 

0.68 
0.33 
0.093 

0.088 

0.000018 

0.009 

0.3 

0.0337 

0.05 
0.065 


(1)  Monitoring  periods.  Active  ore 
mining  and  dressing  facilities  shall 
monitor  samples  collected  during  the 
sampling  periods  of:  January  to  March. 
April  to  June.  July  to  September,  and 
October  to  December  for  the  years 
specified  in  paragraph  a.  (above). 

(2)  Sample  type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 


process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  waiver — (a)  Adverse 
Conditions — When  a  discharger  is 
unable  to  collect  samples  during  one  of 
the  monitoring  periods  specified  in 
paragraph  5.a.(l)  (Monitoring  Periods) 
because  of  adverse  climatic  conditions, 
the  discharger  may  collect  two  samples 
from  the  two  separate  qualifying  events 
in  the  next  monitoring  period  and 
submit  this  data.  Adverse  weather 
conditions  that  may  prohibit  the 
collection  of  samples  include  weather 
conditions  that  create  dangerous 
conditions  for  personnel  (such  as  local 
flooding,  high  winds,  hurricane, 
tornadoes,  electrical  storms,  etc.)  or 
otherwise  make  the  collection  of  a 
sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  concentration  wajVer— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
G-1  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance].  The  facility 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  that  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  discbarge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
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estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estinate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharee  Monitoring  Report. 

(5)  Alternative  certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
hcmdling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  facihty  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  Vl.C.  of  this  permit. 

b.  Reporting.  Permittees  with  active 
ore  mining  and  dressing  facihUes  shall 
submit  monitoring  results  for  each 
outfall  associated  with  industrial 
activity  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  reporting  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March  [insert  the  date  2 
years  after  permit  issuance).  Monitoring 
results  [or  a  certification  in  accordance 
vrith  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  (insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VI.G.  of  the  fact 
sheet  to  this  permit 

(If  Additional  notification.  In 
addition  to  filing  copies  of  discharge 


monitoring  reports  in  accwdance  with 
paragraph  b  (above),  active  ore  mining 
and  dressing  facilities  with  at  least  one 
storm  water  discharge  associated  with 
industrial  activity  through  a  large  or 
medium  municipal  separate  storm 
sewer  system  (systems  serving  a 
population  of  100,000  or  more)  must 
submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
mimicipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Visual  examination  of  storm  water 
quality.  Active  and  temporarily  inactive 
mining  facilities  shall  perform  and 
document  a  visual  examination  of  a 
representative  storm  water  discharge 
associated  with  industrial  activity 
exposed  to  storm  water.  The 
examination  must  be  made  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event.  Aetive  mining 
facilities  must  examine  storm  water 
quality  at  least  once  in  each  month.  The 
examination  for  temporarily  inactive 
mining  facilities  must  be  made  at  least 
once  a  year  (the  same  frequency  as  the 
Comprehensive  Site  Compliance 
Evaluation).  Visual  examination  of 
Storm  Water  Quality  at  inactive  mining 
facilities  is  not  required. 

(1)  Examinations  shall  be  made  of 
grab  samples  collected  vdthin  the  first 
30  minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analjlical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quahty  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 


sources  of  any  observed  storm  water 
contamination. 

(31  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  coitsideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observatioD 
data  also  appfies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  out&lls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  beheres  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  nmoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  perforaiing 
the  visual  examination.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (droaght, 
extended  fi^ozen  conditions,  etc.). 

H.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Coal 
Mines  and  Coal  Mining-Related 

Facilities 

1 .  Discharges  covered  under  this 
section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  coal  mining-related 
areas  if  they  are  not  subject  to  effluent 
limit-alions  guidelines  under  40  CFR 
Part  434.  Coal  mines  are  commonly 
identified  by  Standard  Identical 
Classification  (SIC)  Major  Group  12. 
Storm  water  discharges  from  the 
following  portions  of  coal  mines  may  be 
eligible  for  this  permit: 

•  Haul  Roads — Nonpublic  roads  on 
which  coal  or  coal  refuse  is  conveyed. 

•  Access  Roads — Nonpublic  roads 
providing  Ught  vehicular  traffic  within 
the  facility  property  and  to  public 
roadways. 

•  Railroad  Spurs,  Sidings,  and 
Internal  Haulage  Lines — Rail  lines  used 
for  hauling  coal  within  the  facihty 
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property  and  to  offsite  commercial 
railroad  lines  or  loading  areas. 

•  Conveyor  Belts,  Chutes,  and  Aerial 
Tramway  Haulage  Areas — Areas  under 
and  around  coal  or  refuse  conveyor 
areas,  including  transfer  stations. 

•  Equipment  Storage  and 
Maintenance  Yards. 

•  Coal  Handling  Buildings  and 
Structures. 

•  Inactive  Coal  Mines  and  Related 
Areas — Abandoned  and  other  inactive 
mines,  refuse  disposal  sites  and  other 
mining-related  areas. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
apphcable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
"this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facihty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  compl3nng 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  conditions— a.  Prohibition 
of  non-storm  water  discharges. 
Excluded  from  coverage  under  this 
permit  are  point  source  discharges  of 
pollutant  seeps  or  underground 
dramage  from  inactive  coal  mines  and 
refuse  disposal  areas  that  do  not  occur 
as  storm  water  discharges  in  response  to 
precipitation  events. 

3.  Storm  water  pollution  prevention 
plan  requirements.  Most  of  the  active 
coal  mining-related  areas  described  in 
paragraph  XI.H.l.  above,  are  subject  to 
sediment  and  erosion  control 
regulations  of  the  U.S.  Office  of  Surface 
Mining  (OSM)  that  enforces  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA).  OSM  has  granted  authority  to 
most  coal  states  to  implement  SMCRA 
through  State  SMCRA  regulations.  All 
SMCRA  requirements  regarding  control 
of  erosion,  siltation  and  other  pollutants 
resulting  from  storm  water  runoff. 


including  road  dust  resulting  from 
erosion,  shall  be  minimum  requirements 
of  the  pollution  prevention  plan  and 
shall  be  included  in  the  contents  of  the 
plan  directly,  or  by  reference. 

a.  Contents  of  plan.  The  plan  shall 
include  at  a  minimum,  the  following 
items: 

(1)  Pollution  prevention  team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  vrithin  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  manager  in  its 
implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  potential  pollutant 
sources.  Each  plan  shall  provide  a 
description  of  potential  sources  that 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  that  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  E^h  plan 
shall  identify  all  activities  and 
significant  materials  that  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage — (i)  A  site  map,  such  as 
a  drainage  map  required  for  SMCRA 
permit  applications,  that  indicate 
drainage  areas  and  storm  water  outfalls. 
These  shall  include  but  not  be  limited 
to  the  following: 

•  Drainage  direction  and  discharge 
points  from  all  applicable  mining- 
related  areas  described  in  Section 
XI.H.l. a.  (discharges  covered  under  this 
section)  above,  including  culvert  and 
sump  discharges  from  roads  and  rail 
beds  and  also  from  equipment  and 
maintenance  areas  subject  to  storm 
runoff  of  fuel,  lubricants  and  other 
potentially  harmful  liquids. 

•  Location  of  each  existing  erosion 
and  sedimentation  control  structure  or 
other  control  measures  for  reducing 
pollutants  in  storm  water  runoff. 

•  Receiving  streams  or  other  surface 
water  bodies. 

•  Locations  exposed  to  precipitation 
that  contain  acidic  spoil,  refuse  or 
unreclaimed  disturbed  areas. 

•  Locations  where  major  spills  or 
leaks  of  toxic  or  hazardous  pollutants 
have  occurred. 

•  Locations  where  liquid  storage 
tanks  containing  potential  pollutants, 
such  as  caustics,  hydraulic  fluids  and 
lubricants,  are  exposed  to  precipitation. 


•  Locations  where  fueling  stations, 
vehicle  and  equipment  maintenance 
areas  are  exposed  to  precipitation. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  the  mining-related 
activity  with  a  reasonable  potential  for 
containing  significant  amounts  of 
pollutants,  a  prediction  of  the  direction 
of  flow,  and  an  identification  of  the 
types  of  pollutants  that  are  likely  to  be 
present  in  storm  water  discharges 
associated  with  the  activity.  Factors  to 
consider  include  the  toxicity  of  the 
pollutant;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  exposed  materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  leaks— A  list  of 
significant  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occurred  at 
areas  that  are  exposed  to  precipitation 
or  that  otherwise  drain  to  a  storm  water 
conveyance  at  the  facility  after  the  date 
of  3  years  prior  to  the  effective  date  of 
this  permit.  Such  list  shall  be  updated 
as  appropriate  during  the  term  of  the 
permit. 

(d)  Sampling  data— A  summary  of 
any  existing  discharge  sampUng  data 
describing  pollutants  in  storm  water 
discharges  from  the  portions  of  the 
facility  covered  by  this  permit, 
including  a  summary  of  any  sampling 
data  collected  during  the  term  of  this 
permit. 

(e)  Risk  identification  and  summary 
of  potential  pollutant  sources — A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  truck  traffic  on  haul  roads  and 
resulting  generation  of  sediment  subject 
to  runoff  and  dust  generation;  fuel  or 
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other  liquid  storage;  pressure  lines 
containing  slurry,  hydraulic  fluid  or 
other  potential  harmful  liquids;  and 
loading  or  temporary  storage  of  acidic 
refuse  or  spoil.  Specific  potential 
pollutants  shall  be  identified,  where 
known. 

(3)  Measures  and  controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls. 

(a)  Good  housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  that  may  contribute  pollutants 
to  storm  water  discharges  in  a  clean, 
orderly  manner.  These  would  be 
practices  that  would  minimize  the 
generation  of  pollutants  at  the  source  or 
before  it  would  be  necessary  to  employ 
sediment  ponds  or  other  control 
measures  at  the  discharge  outlets. 
Where  applicable,  such  measures  would 
include  the  following: 

•  Sweepers  and  covered  storage  to 
minimize  dust  generation  and  storm 
runoff 

•  Conservation  of  vegetation  where 
possible  to  minimize  erosion 

•  Watering  of  haul  roads  to  minimize 
dust  generation 

•  Collection,  removal,  and  proper 
disposal  of  waste  oils  and  other  fluids 
resulting  from  vehicle  and  equipment 
maintenance. 

(b)  Preventive  maintenance — A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  as  well  as 
inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems.  Where 
applicable,  such  measures  would 
include  the  following: 

•  Removal  and  proper  disposal  of 
settled  solids  in  catch  basins  to  allow 
sufficient  retention  capacity 

•  Periodic  replacement  of  siltation 
control  measures  subject  to 
deterioration  such  as  straw  bales 

•  Inspections  of  storage  tanks  and 
pressure  lines  for  fuels,  lubricants, 
hydraulic  fluid  or  slurry  to  prevent 
leaks  due  to  deterioration  or  faulty 
connections. 


(c)  Spill  prevention  and  response 
procedures — Areas  where  potential 
spills  that  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections — In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XI.H.3.a.(4)  of  this  section,  qualified 
facility  personnel  shall  be  identified  to 
inspect  designated  areas  of  the  facility  at 
appropriate  intervals  specified  in  the 
plan.  The  following  shall  be  included  in 
the  plan: 

•  Active  mining-related  areas  and 
those  inactive  areas  under  SMCRA  bond 
authority— The  plan  shall  require 
quarterly  inspections  by  the  facility 
personnel  for  areas  of  the  facility 
covered  by  pollution  prevention  plan 
requirements.  This  inspection  interval 
corresponds  with  the  quarterly 
inspections  for  the  entire  facility 
required  to  be  provided  by  SMCRA 
authority  inspectors  for  all  mining- 
related  areas  under  SMCRA  authority, 
including  sediment  and  erosion  control 
measures.  Inspections  by  the  facility 
representative  may  be  done  at  the  same 
time  as  the  mandatory  inspections 
performed  by  SMCRA  inspectors.  At 
least  one  inspection  shall  be  performed 
during  a  storm  period  of  at  least  0.1  inch 
rainfall  where  the  effectiveness  of  the 
sediment  and  erosion  control  measures 
can  be  observed.  During  that  inspection, 
a  narrative  evaluation  of  the  control 
measures  under  storm  conditions  shall 
be  made  as  well  as  visual  impacts  on  the 
receiving  stream.  Records  of  inspections 
of  the  SMCRA  authority  facility 
representative  shall  be  maintained. 

•  Inactive  mining-related  areas  not 
under  SMCRA  bond — The  plan  shall 
require  annual  inspections  by  the 
facility  representative  except  in 
situations  referred  to  in  paragraph 
XI.H.3.a.(4)(d)  below. 

•  Inspection  records — The  plan  shall 
require  that  inspection  records  of  the 
facility  representative  and  those  of  the 
SMCRA  authority  inspector  shall  be 
maintained.  A  set  of  tracking  or  follow- 
up  procedures  shall  be  used  to  ensure 
that  appropriate  actions  are  taken  in 
response  to  the  inspections. 


(e)  Employee  training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as  • 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training 

(f)  Recordkeeping  and  internal 
reporting  procedures — A  description  of 
incidents  (such  as  spills  or  other 
discharges)  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(g)  Non-storm  water  discharges — (i) 
The  plan  shall  include  a  certification 
that  the  discharge  has  been  tested  or 
evaluated  for  the  presence  of  non-storm 
water  discharges  such  as  drainage  from 
underground  portions  of  inactive  mines 
or  floor  drains  fi-om  maintenance  or  coal 
handling  buildings.  The  certification 
shall  include  the  identification  of 
potential  significant  sources  of  non- 
storm  water  discharges  at  the  site,  a 
description  of  the  results  of  any  test 
and/or  evaluation,  a  description  of  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VII.G.  of 
this  permit. 

(iij  Except  for  flows  from  fire  fighting 
activities,  authorized  sources  of  non- 
storm  water  listed  in  Part  ni.A.2. 
(Prohibition  of  Non-storm  Water 
Discharges)  of  this  permit  that  are 
combined  with  storm  water  discharges 
associated  with  industrial  activity  must 
be  identified  in  the  plan.  The  plan  shall 
identify  and  ensure  the  implementation 
of  appropriate  pollution  prevention 
measures  for  the  non-storm  water 
component(s)  of  the  discharge. 

(Hi)  Any  facility  that  is  unable  to 
provide  the  certification  required 
(testing  or  other  evaluation  for  non- 
storm  water  discharges)  must  notify  the 
Director  by  [270  days  after  permit 
issuance]  or,  for  facifities  that  begin  to 
discharge  storm  water  associated  with 
industrial  activity  after  [insert  date  270 
days  after  permit  issuance],  180  days 
after  submitting  an  NOI  to  be  covered  by 
this  permit.  If  the  failure  to  certify  is 
caused  by  the  inability  to  perform 
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adequate  tests  or  evaluations,  such 
notification  shall  describe:  the 
procedure  of  any  test  conducted  for  the 
presence  of  non-storm  water  discharges; 
the  results  of  such  test  or  other  relevant 
observations;  potential  sources  of  non- 
storm  water  to  the  storm  discharge  lines; 
and  why  adequate  tests  for  such  storm 
discharge  lines  were  not  feasible.  Non- 
storm  water  discharges  to  waters  of  the 
United  States  that  are  not  authorized  by 
an  NPDES  permit  are  imlawful,  and 
must  be  terminated. 

(h)  Sediment  and  erosion  control — 
The  plan  shall  identify  areas  that,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion  and  reduce  sediment 
concentrations  in  storm  water 
discharges.  As  indicated  in  paragraph 
XI  H.3.a.(3)  above,  SMCRA 
requirements  regarding  sediment  and 
erosion  control  measures  are  minimum 
requirements  of  the  pollution 
prevention  plan  for  mining-related  areas 
subject  to  SMCRA  authority.  The 
following  sediment  and  erosion  control 
measures  should  be  included  in  the 
plan  where  reasonable  and  appropriate 
for  all  areas  subject  to  storm  water 
runoff: 

•  Stabilization  measures — Interim 
and  permanent  stabilization  measures  to 
minimize  erosion  and  lessen  amount  of 
structural  sediment  control  measures 
needed,  including:  Mature  vegetation 
preservation;  temporary  seeding; 
permanent  seeding  and  planting; 
temporary  mulching,  matting,  and 
netting;  sod  stabilization;  vegetative 
buffer  strips;  temporary  chemical 
mulch,  soil  binders,  and  soil  palliatives; 
nonaddic  roadsurfacing  material;  and 
protective  trees. 

•  Structurai  measures — Structural 
measures  to  lessen  erosion  and  reduce 
sediment  discharges,  including:  Silt 
fences;  earth  dikes;  straw  dikes;  gradient 
terraces;  drainage  swales;  sediment 
traps;  pipe  slope  drains;  porous  rock 
check  dams;  sedimentation  ponds; 
riprap  channel  protection;  capping  of 
contaminated  sources;  and  physical/ 
chemical  treatment  of  storm  water. 

(i)  Management  of  flow— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(other  than  those  as  sediment  and 
erosion  control  measures  listed  above) 
used  to  manage  storm  water  runoff  in  a 
manner  that  reduces  pollutants  in  storm 
water  runoff  from  the  site.  The  plan 
shall  provide  that  the  measures,  which 
the  permittee  determines  to  be 
reasonable  and  appropriate,  shall  be 


implemented  and  maintained. 
Appropriate  measures  may  include: 
discharge  diversions:  drainage/storm 
water  conveyances;  nmoff  dispersion; 
sediment  control  and  collection; 
vegetation/soil  stabilization;  capping  of 
contaminated  sources;  and  treatment. 
(4)  Comprehensive  site  compliance 
evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
intervals  specified  in  the  plan,  but  in  no 
case  less  than  once  a  year.  Such 
evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with  coal 
mining-related  areas  shall  be  visually 
inspected  for  evidence  of.  or  the 
potential  for.  pollutants  entering  the 
drainage  system.  These  areas  include 
haul  and  access  roads;  railroad  spurs, 
sidings,  and  internal  haulage  lines; 
conveyor  belts,  chutes  and  aerial 
tramways;  equipment  storage  and 
maintenance  yards;  coal  handling 
buildings  and  structures;  and  inactive 
mines  and  related  areas.  Measures  to 
reduce  pollutant  loadings  shall  be 
evaluated  to  determine  whether  they  are 
adequate  and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures,  as  indicated  in  paragraphs 
XI.H.3.a.(3)(h)  and  XI.H.3.a.{3)(i)  above 
and  where  identified  in  the  plan,  shall 
be  observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  any  equipment  needed  to  implement 
the  plan,  such  as  spill  response 
equipment,  shall  be  made. 

W  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan, 
in  accordance  with  paragraph 
XI.H.3.a.(2)  of  this  section,  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan,  in 
accordance  with  paragraph  XI.H.3.a.{3) 
of  this  section,  shall  be  revised  as 
appropriate  within  2  weeks  of  such 
inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner.  For  inactive 
mines,  such  revisions  may  be  extended 
to  a  maximum  of  12  weeks  after  the 
inspection. 

(cl  A  report  summarizing  the  scope  of 
the  inspection,  personnel  maknig  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.H.3.a.(4)(b)  above  shall  be  made  and 
retained  as  part  of  the  storm  water 
pollution  prevention  plan  for  at  least  1 


year  after  coverage  under  this  permit 
terminates.  The  report  shall  identify  any 
incidents  of  noncompliance.  Where  a 
report  does  not  identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  m 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection.  Where  annual  site 
inspections  are  shown  in  the  plan  to  be 
-  impractical  for  inactive  mining  sites  due 
to  the  remote  location  and 
inaccessibility  of  the  site,  site 
inspections  required  under  this  part 
shall  be  conducted  at  appropriate 
intervals  specified  in  the  plan,  but,  in 
no  case  less  than  once  in  3  years. 

4.  Numeric  effluent  limitations.  There 
are  no  additional  numeric  effluent 
limitations  beyond  those  described  in 
Part  V.  of  this  permit. 

5.  Monitoring  and  reporting 
requirements — a.  Monitoring 
requirements— (1)  Quarterly  visual 
examination  of  storm  water  auality. 
Facilities  shall  perform  and  document  a 
visual  examination  of  a  representative 
storm  water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
(described  in  (a),  below]  during  daylight 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  nmoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  nmoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November. 

(bl  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inch  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
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event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  Ufe  of  the  permit. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
cUmatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(c)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  beUeves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 


(such  as  local  flooding,  high  winds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

1.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Oil  and 
Gas  Extraction  Facilities 

1.  Discharges  Covered  Under  This 
Section — a.  Eligibility.  This  permit 
covers  all  existing  point  source 
discharges  of  storm  water  associated 
with  industrial  activity  to  waters  of  the 
United  States  from  oil  and  gas  facilities 
listed  luider  Standard  Industrial 
Classification  (SIC)  Major  Group  13 
which  are  required  to  be  permitted 
under  40  CFR  122.26.  Those  industries 
in  SIC  Major  Group  13  include  the 
extraction  and  production  of  crude  oil, 
natural  gas,  oil  sands  and  shale;  the 
production  of  hydrocarbon  liquids  and 
natural  gas  from  coal;  and  associated  oil 
field  service,  supply  and  repair 
industries. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facihty  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

if  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eUgibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

There  are  no  additional  requirements 
beyond  those  listed  in  Part  HI.  of  this 
permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 


(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facihty 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facihty  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage. 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boimdaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  nmoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  imder  Part 
IX.I.3.a.(l)(c)  (Spills  and  Leaks)  of  this 
permit  have  occurred,  location  of  the 
area  where  the  RQ  release  occiured;  and 
the  locations  of  the  following  activities 
where  such  activities  are  exposed  to 
precipitation:  Fueling  stations,  vehicle 
and  equipment  maintenance  and/or 
cleaning  areas,  loading/unloading  areas, 
locations  used  for  the  treatment,  storage 
or  disposal  of  wastes,  Uquid  storage 
tanks,  processing  areas  and  storage 
areas,  chemical  mixing  areas, 
construction  and  drilUng  areas.  The  site 
map  will  indicate  all  areas  subject  to  the 
effluent  guidelines  requirement  of  "No 
Discharge"  in  accordance  with  40  CFR 
435.32  and  the  existing  structural 
controls  to  achieve  compliance  with  the 
"No  Discharge"  requirement. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  writh 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
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considar  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  The  poTnittee 
should  consider  the  cause  of  RQ 
releases,  the  materials  used  to  contain 
and  remediate  releases,  and  any  other 
aspect  of  releases  or  clean-up  which 
could  potentially  contribute  pollutants 
to  a  storm  water  discharge.  Flows  with 
a  significant  potential  for  causing 
erosion  shall  be  identified. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  nmoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  data  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  terra  of  the  permit. 

(d)  Sampling  Data — ^A  summary  of 
existing  discharge  sampling  data ' 
describing  pollutants  in  storm  water 
discharges  fi-om  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  Loading  and  unloading 
operations;  outdoor  storage  activities; 
chemical,  cement,  mud  or  gel  mixing 
activities;  outdoor  manufacturing  or 
procesiing  activities;  drilling  or  mining 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices,  equipment  cleaning 
and  rehabihtation  activities.  List  any 
significant  potential  source  of  pollutants 
at  the  site  and  for  each  potential  source, 
any  pollutant  or  pollutant  parameter 


(e.g.,  biochemical  oxygen  demand,  etc.) 
of  concern  shall  be  identified. 

In  its  description  of  potential 
pollutant  sources,  a  facility  must 
include  information  about  the  RQ 
release  which  triggered  the  permit 
application  requirements.  Such 
information  must  include:  the  nature  of 
the  release(e.g.,  spill  of  oil  from  a  drum 
storage  area);  the  amount  of  oil  or 
hazardous  substance  released;  amount 
of  substance  recovered;  date  of  the 
release;  cause  of  the  release  (e.g..  poor 
handling  techniques  as  well  as  lack  of 
containment  in  area);  area  affected  by 
release,  including  land  and  waters; 
procedure  to  cleanup  release;  actions  or 
procedures  implemented  to  prevent  or 
better  respond  to  a  release;  and 
remaining  potential  contamination  of 
storm  water  from  release.  The  analysis 
shall  take  into  account  human  health 
risks,  the  control  of  drinking  water 
intakes,  and  the  designated  uses  of  the 
receiving  stream. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  and  implement  storm  water 
management  controls  appropriate  for 
the  facility.  The  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  racility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
measures: 

(a)  Good  Housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  maimer. 

(bl  Preventive^  Maintenance— A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems.  The 
preventative  maintenance  program  shall 
also  include  the  inspection  of  all  on  site 
and  off  site  mixing  tanks  and 
equipment,  and  all  vehicles  which  carry 
supphes  and  chemicals  to  oil  field 
activities. 

(c)  Spill  Prevention  and  Response 
Procedures— Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occiir,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan. 
Materials  shall  be  stored  indoors  where 


possible,  and  drainage  systems  designed 
to  discharge  downstream  bom  drinking 
water  intakes.  Where  appropriate, 
speciMng  material  handling 
procedures,  storage  requirements,  and 
use  of  equipment  such  as  diversion 
valves  in  the  plan  should  be  considered. 
Procedures  for  cleaning  up  spills  shall 
be  identified  in  the  pl^  and  made 
available  to  the  appropriate  personnel. 
The  necessary  equipment  to  implement 
a  clean  up  should  be  available  to 
personnel. 

(d)  Inspections— In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XLL3.a.(4)  of  this  section,  qualified 
facility  or  plant  personnel  shall  be 
identified  to  inspect  designated 
equipment  and  areas  of  the  facility  at 
aopropriate  intervals  specified  in  the 
plan.  All  equipment  and  areas 
addressed  in  me  pollution  prevention 
plan  shall  be  inspected  at  a  minimum  of 
6-month  intervals.  Equipment  and 
vehicles  which  store,  mix  or  transport 
hazardous  materials  will  be  inspected 
routinely,  but  not  less  than  quarterly.  A 
set  of  tracking  or  follow-up  procedures 
shall  be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained. 

(e)  Employee  Training— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  spUls,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  imder 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan.  All  records 
shall  be  kept  for  a  period  of  not  less 
than  3  years. 

(p  Non-storm  Water  Discharges. 

u)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 


Federal  Register  /  Vol.  58.  No.  222  /  Friday,  November  19,  1993  /  Notices 


61503 


and/or  evaluation  for  the  presence  of 
non-stonn  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluatior,  and  the  onsite  drainage 

witnts  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VH.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  faciUty  operating  the 
storm  water  discharge  associated  vath 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  soxirce  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.I.a.(3)(g)(iii)  (below). 

(U)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  III.A.  CProhibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  axe  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(in)  Failure  to  Certify— Any  faciuty 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance]  or,  for  fadhties  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
(Insert  date  270  days  after  permit 
issuance),  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  oy  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges:  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 


limit  erosion.  Unless  covered  by  the 
General  Permit  for  Construction  Activity 
(57  FR  41209).  the  additional  erosion 
control  requirement  for  well  drillings 
oil.  sand,  and  shale  mining  areas  are  as 
follows: 

(i)  Site  Description — Each  plan  shall 
provide  a  description  of  the  following: 
1)  a  description  of  the  nature  of  the 
exploration  activity;  2)  estimates  of  the 
total  area  of  the  site  and  the  area  of  the 
site  that  is  expected  to  be  disturbed  due 
to  the  exploration  activity;  3)  an 
estimate  of  the  nmoff  coefficient  of  the 
site;  4)  a  site  map  indicating  drainage 

f)attems  and  approximate  slopes,  the 
ocation  of  major  control  structures 
identified  in  the  plan,  and  surface 
waters;  and  5)  the  name  of  the  receiving 
water(s)  and  the  ultimate  receiving 
water(s)  of  the  nmoff. 

(ii)  Controls— Tha  pollution 
prevention  plan  shall  include  a 
description  of  controls  appropriate  for 
the  activity  and  implement  such 
controls.  The  description  of  controls 
shall  address  the  following  minimnm 
components: 

•  A  description  of  vegetative 
practices  designed  to  preserve  existing 
vegetation  where  attainable  and 
revegetate  open  areas  as  soon  as 
practicable  after  grade  drilling.  Such 
practices  may  include:  temporary 
seeding,  permanent  seeding,  mulching, 
sod  stabilization,  vegetative  buffer 
strips,  and  protection  of  trees.  The 
operator  shall  initiate  appropriate 
vegetative  practices  on  all  disturbed 
areas  within  14  calendar  days  of  the  last 
activity  at  that  area. 

•  A  description  of  structural  practices 
to  the  degree  attainable  divert  flows 
from  exposed  soils,  store  flows  or 
otherwise  limit  runoff  from  exposed 
areas  of  the  site.  Such  practices  may 
include  straw  bale  dikes,  silt  fences, 
earth  dikes,  brush  barriers,  drainage 
swales,  check  dams,  subsurface  drain, 
pipe  slope  drain,  level  spreaders  storm 
drain  inlet  protectfon,  rock  outlet 
protection,  sediment  traps,  and 
temporary  sediment  basins. 

(iii)  Offsite  vehicle  tracking  of 
sediments  shall  be  minimized. 

(iv)  Procedures  in  a  plan  shall  provide 
that  all  erosion  controls  on  the  site  are 
inspected  at  least  once  every  7  calendar 
days. 

li)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  maimer  that  reduces 
pollutants  in  storm  water  discharges 


from  the  site.  The  plan  shall  provide  the 
measiuBS  that  the  permittee  determines 
to  be  reasonable  and  appropriate  which 
shall  be  implemented  and  maintained. 
The  potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
industrial  activity  shall  be  considered 
when  determining  reasonable  and 
appropriate  measures.  Appropriate 
measures  may  include:  vegetative 
swales  and  practices,  reuse  of  collected 
storm  water  (such  as  for  a  process  or  as 
an  irrigation  source),  inlet  controls 
(such  as  oil/water  separators),  snow 
management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices. 

(j)  RQ  Release— The  permittee  must 
describe  the  measures  taken  to  clean  up 
RQ  releases  or  related  spills  of 
materials,  as  well  as  measures  proposed 
to  avoid  ftiture  releases  of  RQs.  Such 
measures  may  include,  among  others: 
improved  handling  or  storage 
techniques;  containment  around 
handling  areas  of  liouid  materials;  and 
use  of  improved  spill  cleanup  materials 
and  techniques. 

(k)  Vehicle  and  Equipment  Storage 
Areq^ — The  storage  of  vehicles  and 
equipment  awaiting  or  having 
completed  maintenance  must  be 
confined  to  designated  areas  (delineated 
on  the  site  map).  The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  these  areas.  The 
facility  may  consider  the  use  of  drip 
pans  under  vehicles  and  equipment, 
indoor  storage  of  the  vehicles  and 
equipment,  and/or  installation  of 
berminc  and  diking  of  this  area. 

(1)  Vehicle  and  Equipment  Cleaning 
and  Maintenance  Areas — The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  all  areas  used  for 
vehicle  and  equipment  cleaning.  The 
facility  may  consider  performing  all 
cleaning  operations  indoors,  covering 
the  cleaning  operation,  ensuring  that  all 
washwaters  drain  to  a  sanitary  sewer, 
and/or  collecting  the  storm  water  runoff 
from  the  cleaning  area  and  providing 
treatment  or  recycling.  The  discharge  of 
vehicle  and  equipment  wash  waters, 
including  tank  cleaning  operations,  are 
not  authorized  by  this  permit  and  must 
be  authorized  imder  a  separate  NPDES 
permit  or  discharged  to  a  sanitary  sewer 
in  accordance  with  applicable  industrial 
pretreatment  requirements. 

The  plan  must  describe  measures  that 
prevent  or  minimize  contamination  of 
the  storm  water  runoff  from  all  areas 
used  for  vehicle  and  equipment 
maintenance  and  rehabilitation.  The 
facility  may  consider  performing  all 
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maintenance  activities  indoors,  use  of 
drip  pans,  maintaining  an  organized 
inventory  of  materials  used  in  the  shop, 
draining  all  parts  of  fluids  prior  to 
disposal,  prohibiting  the  practice  of 
hosing  down  the  shop  floor  where  the 
practice  woiild  resiilt  in  the  exposure  of 
pollutants  to  storm  water,  using  dry 
cleanup  methods,  and/or  collecting  the 
storm  water  runoff  from  the 
maintenance  area  and  providing 
treatment  or  recycling. 

(m)  Materials  and  Chemical  Storage 
Areas — Storage  units  of  all  chemicals 
and  materials  (e.g.,  fuels,  oils,  used 
filters,  spent  solvents,  paint  wastes, 
radiator  fluids,  transmission  fluids, 
hydraulic  fluids,  detergents  drilling 
mud  components,  adds,  organic 
additives)  must  be  maintained  in  good 
condition  so  as  to  prevent 
contamination  of  storm  water. 
Hazardous  materials  must  be  plainly 
labeled.  The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  such  storage  areas.  The  facility 
may  consider  indoor  storage  of  the 
materials  and/or  installation  of  berming 
and  diking  at  the  area. 

(n)  Chemical  Mixing  Areas— The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  chemical  mixing 
areas.  The  facility  may  consider 
covering  the  mixing  area,  using  spill 
and  overflow  protection,  minimizing 
runon  of  storm  water  to  the  mixing  area, 
using  dry  cleanup  methods,  and/or 
collecting  the  storm  water  runoff  and 
providing  treatment  or  recycling.  The 
facility  may  consider  installation  of 
berming  and  diking  of  the  area. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
aopropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  {e.g.,  materials  and 
chemical  storage  areas,  vehicle  and 
equipment  cleaning  and  maintenance 
areas,  vehicle  and  equipment  storage 
areas,  chemical  mixing  areas,  and  areas 
of  materials  handling  at  the  drill  site 
areas)  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measuires  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  whether 
they  are  adequate  and  properly 
implemented  in  accordance  with  the 
terms  of  the  permit  or  whether 
additional  control  measures  are  needed. 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  and  other  structural  pollution 


prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensiue  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made. 

(h)  Based  on  the  results  of  the 
insoection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XLL3.a.(2)  of  this  section  (Description  of 
Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.I.3.a.(3)  of 
this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
and  major  observations  relating  to  the 
implementation  of  the  storm  water 
poUution  prevention  plan  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VII.G.  (Signatory 
Reqxiirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  requirements 
beyond  those  listed  in  Part  V.  of  this 
permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  Requirements. 

(1)  Quarterly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  docxmient  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
[described  in  (a),  below]  during  daylight 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 


purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November. 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  life  of  the  permit. 

(c)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
soiurces  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
poUution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
tho  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (imder  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 
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When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
docuraen'.  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  colleclion  of  samples  include 
weather  conditions  that  create 
dangerouy  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

/.  Storm  Water  Discbarges  Associated 
With  Industrial  Activity  From  Mineral 
Mining  and  Processing  Facilities 

1.  Discbarges  Covered  Under  Tbis 
Section 

a.  EUgibiUty. 

(1)  This  permit  covers  all  existing 
point  source  discharges  of  storm  water 
assodeted  with  industrial  activity  to 
waters  of  the  United  States  from  active 
and  inactive  mineral  mining  and 
processing  facilities,  generally  identified 
by  Stands^  Industrial  Classification 
(SIC)  Major  (koup  14,  except  for  storm 
water  discharges  identified  imder 
paragraph  XI.  J.  l.b. 

(2)  This  permit  may  authorize  storm 
water  discharges  associated  with 
industrial  activity  that  are  mixed  with 
storm  water  discharges  associated  with 
industrial  activity  from  construction 
activities,  provided  that  the  storm  water 
discharge  from  the  construction  activity 
is  in  compliance  with  the  terms, 
including  applicable  Notice  of  Intent 
(NOI)  or  application  requirements,  of  a 
different  NPDES  general  permit  or 
individual  permit  authorizing  such 
dischai^ges. 

(b)  L^itations  on  Coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  permit: 

(1)  Storm  water  discharges  associated 
with  industrial  activity  which  are 
subject  to  an  existing  effluent  limitation 
guideline,  40  CFR  Part  436. 

(2)  Co-located  Industrial  Activities: 
When  an  industrial  facility,  described 

by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
descriptlon(s)  of  Industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  sectioD(8)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 


indxistrial  activities  being  conducted  at 
the  same  indiistrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
faciUty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
apnlicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  fecillty,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  Industrial  facility  from  complying 
with  the  apphcable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  This  section  of  today's 
proposed  permit  does  not  cover  any 
discharge  subject  to  process  wastewater 
effluent  limitation  guidelines,  including 
storm  water  that  combines  with  process 
wastewater. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  storm  water  pollution 
prevention  plan  must  describe 
industrial  activities,  significant 
materials,  and  physical  features  of  the 
facility  that  may  contribute  to  storm 
water  runoff  or,  during  periods  of  dry 
weather,  result  in  dry  weather  flows  and 
mine  pumpout  Plans  must  describe  the 
following  elements: 

(a)  Drainage — ^The  plan  must  contain 
a  map  of  the  site  that  shows  the  pattern 
of  storm  water  drainage,  structural  or 
nonstructural  featiues  that  control 
pollutants  in  storm  water  runoff  and 
process  wastewater  discharges,  surfece 
water  bodies  (including  wetlands), 
places  where  significant  materials  are 
exposed  to  rainfall  and  runoff,  and 
locations  of  major  spills  and  leaks  that 
occurred  in  the  3  years  prior  to  the 


effective  date  of  this  permit.  The  map 
also  must  show  areas  where  the 
following  activities  take  place:  fueling, 
vehicle  and  equipment  maintenance 
and/or" cleaning,  loading  and  imloading, 
material  storage  (IncludLig  tanks  or 
other  vessels  used  for  liquid  or  waste 
storage),  material  processing,  and  waste 
disposal,  haul  roads,  access  roads,  and 
rail  spurs.  In  addition,  the  site  map 
must  also  identify  monitoring  locations, 
if  monitoring  is  required  for  the  facility. 

(b)  Inventory  of  Exposed  Materials- 
Facility  operators  are  required  to 
carefully  conduct  an  inspection  of  the 
site  and  related  records  to  identify 
significant  materials  that  are  or  may  be 
exposed  to  storm  water.  TTie  inventory 
must  address  materials  that  within  3 
years  prior  to  the  effective  date  of  the 
permit  have  been  handled,  stored, 
processed,  treated,  or  disposed  of  in  a 
manner  to  allow  exposure  to  storm 
water.  Findings  of  tie  inventory  must  be 
docimiented  in  detail  in  the  pollution 
prevention  plan.  At  a  minimum,  the 

ftlan  must  describe  the  method  and 
ocation  of  onsite  storage  or  disposal; 
practices  used  to  minimize  contact  of 
materials  with  rainfall  and  runoff; 
existing  structuxal  and  nonstructural 
controls  that  reduce  pollutants  in  storm 
water  runoff;  existing  structural  controls 
that  limit  process  wastewater 
discharges;  and  any  treatment  the  runoff 
receives  before  it  is  discharged  to 
surface  waters  or  a  separate  storm  sewer 
system.  The  description  must  be 
updated  whenever  there  is  a  significant 
change  in  the  types  or  amounts  of 
materials,  or  material  management 
practices,  that  may  affect  the  exposure 
of  materials  to  storm  water. 

(c)  Significant  Spills  and  Leaks — ^The 
plan  must  Include  a  list  of  any 
significant  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occiured  in 
the  3  years  prior  to  the  effective  date  of 
the  permit  Significant  spills  include, 
but  are  not  limited  to,  releases  of  oil  or 
hazardous  substances  in  excess  of 
quantities  that  are  reportable  imder 
Section  311  of  CWA  (see  40  CFR  110.10 
and  117.21)  or  Section  102  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  (see  40  CFR  302.4). 
Significant  spills  may  also  include 
releases  of  oil  or  hazardous  substances 
that  are  not  in  excess  of  reporting 
requirements  and  releases  of  materials 
that  are  not  classified  as  oil  or  a 
hazardous  substance. 

(d)  Sampling  Dc^a— Any  existing  data 
on  the  quality  or  quantity  of  storm  water 
discharges  from  the  fadhty  must  be 
described  in  the  plan.  The  description 
should  include  a  discussion  of  the 
methods  used  to  collect  and  analyze  the 
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data.  Sample  collection  points  should 
be  identified  in  the  plan  and  shown  on 
the  site  map. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— The 
description  of  potential  pollution 
sources  culminates  in  a  narrative 
assessment  of  the  risk  potential  that 
sources  of  pollution  pose  to  storm  water 
quality.  This  assessment  should  clearly 
point  to  activities,  materials,  and 
physical  features  of  the  faciUty  that  have 
a  reasonable  potential  to  contribute 
significant  amounts  of  pollutants  to 
storm  water.  Any  such  industrial 
activities,  significant  materials,  or 
features  must  be  addressed  by  the 
measures  and  controls  subsequently 
described  in  the  plan.  In  conducting  the 
assessment,  the  facility  operator  must 
consider  the  following  activities: 
loading  and  unloading  operations; 
outdoor  storage  activities;  outdoor 
processing  activities;  significant  dust  or 
particulate  generating  processes;  and 
onsite  waste  disposal  practices.  The 
assessment  must  list  any  significant 
pollution  sources  at  the  site  and  identify 
the  pollutant  parameter  or  parameters 
(i.e..  total  suspended  soUds.  total 
dissolved  soUds.  etc.)  associated  with 
each  source. 

(3)  Measures  and  Controls.  Following 
completion  of  the  source  identification 
and  assessment  phase,  the  permittee 
must  evaluate,  select,  and  describe  the 
pollution  prevention  measures,  best 
management  practices  (BMPs),  and 
other  controls  that  will  be  implemented 
at  the  facility.  The  permittee  must  assess 
the  applicability  of  the  following  BMPs 
for  their  site:  discharge  diversions, 
drainage/storm  water  conveyance 
systems,  runoff  dispersions,  sediment 
control  and  collection  mechanisms, 
vegetation/soil  stabilization,  and 
capping  of  contaminated  sources.  In 
addition.  BMPs  include  processes, 
procedures,  schedules  of  activities, 
prohibitions  on  practices,  and  other 
management  practices  that  prevent  or 
reduce  the  discharge  of  pollutants  in 
storm  water  runoff. 

The  pollution  prevention  plan  must 
discuss  the  reasons  each  selected 
control  or  practice  is  appropriate  for  the 
facility  and  how  each  will  address  the 
potential  sources  of  storm  water 
pollution.  The  plan  also  must  include  a 
schedule  specifying  the  time  or  times 
during  which  each  control  or  practice 
will  be  implemented.  In  addition,  the 
plan  should  discuss  ways  in  which  the 
controls  and  practices  relate  to  one 
another  and.  when  taken  as  a  whole, 
produce  an  integrated  and  consistent 
approach  for  preventing  or  controlling 
potential  storm  water  contamination 
problems. 


(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  waters  discharges  in 
a  clean,  orderly  manner. 

(b)  Preventive  Maintenance — The 
maintenance  program  requires  periodic 
removal  of  debris  from  discharge 
diversions  and  conveyance  systems. 
These  activities  should  be  conducted  in 
the  spring,  after  snowmelt.  and  during 
the  fall  season.  Permittees  using  ponds 
to  control  their  effluents  fi-equently  use 
impoundments  or  sedimentation  ponds 
as  their  BAT/BCT.  Maintenance 
schedules  for  these  ponds  must  be 
provided  in  the  pollution  prevention 
plan. 

(c)  Spill  Prevention  and  Response 
Procedures — Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections— OpenXoTS  of  active 
facilities  are  required  to  conduct 
quarterly  visual  inspections  of  all  BMPs. 
Temporarily  and  permanently  inactive 
operations  are  required  to  perform 
annual  inspections.  The  inspections 
shall  include:  (1)  an  assessment  of  the 
integrity  of  storm  water  discharge 
diversions,  conveyance  systems, 
sediment  control  and  collection 
systems,  and  containment  structures;  (2) 
visual  inspections  of  vegetative  BMPs. 
serrated  slopes,  and  benched  slopes  to 
determine  if  soil  erosion  has  occurred; 
and  (3)  visual  inspections  of  material 
handling  and  storage  areas  and  other 
potential  sources  of  pollution  for 
evidence  of  actual  or  potential  pollutant 
discharges  of  contaminated  storm  water. 

The  examination  must  be  made  at 
least  once  in  each  designated  period 
during  daylight  hours  imless  there  is 
insufficient  rainfall  or  snow-melt  to 
produce  a  runoff  event.  Examinations 
shall  be  conducted  in  each  of  the 
following  periods  for  the  purposes  of 
inspecting  storm  water  quality 
associated  with  storm  water  runoff  and 
snow  melt:  December  to  February  (storm 
water  nmoff  or  snow  meU);  March  to 
May  (storm  water  runoff);  June  to 
August  (storm  water  runoff);  September 
to  November  (storm  water  nmoff  or 
snow  melt). 


(e)  Employee  Training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
watw  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  The 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  traiiiing. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures— A  description  of 
incidents  such  as  spills  or  other 
discharges  along  with  other  information 
describing  the  quality  and  quantity  of 
storm  water  discharges  shall  be 
included  in  the  plan  required  under  this 
part.  The  permittee  must  describe 
procedures  for  developing  and  retaining 
records  on  the  status  and  effectiveness 
of  plan  implementation.  The  plan  must 
address  spills,  monitoring,  and  BMP 
inspection  and  maintenance  activities. 
Ineffective  BMPs  must  be  recorded  and 
the  date  of  their  corrective  action  noted. 

(g)  Non-storm  Water  Discharges, 
(i)  The  plan  shall  include  a 

certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  part  VII.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  faciUty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  part  XI.J.3.a.(g)(iii) 
(Failure  to  Certify)  of  this  permit. 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  m.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
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discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensxire  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water' component(s)  of  the  discharce. 

(Hi)  Failure  to  Certify.— Any  facility 
that  is  unable  to  provide. the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
(Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges  to  the  storm  sewer  and 
why  adequate  tests  for  such  storm 
sewers  were  not  feasible.  Non-storm 
water  discharges  to  waters  of  the  United 
States  which  are  not  authorized  by  an 
NPDES  permit  are  xmlawful  and  must  be 
terminated. 

(b)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

Permittees  must  indicate  the  location 
and  design  for  proposed  BMPs  to  be 
implemented  prior  to  land  disturbance 
activities.  For  sites  already  disturbed 
but  without  BMPs,  the  permittee  must 
indicate  the  location  and  design  of 
BMPs  that  will  be  implemented.  The 
permittee  is  reqxiired  to  indicate  plans 
for  grading,  contouring,  stabilization, 
and  establishment  of  vegetative  cover 
for  all  disturbed  areas,  including  road 
beinks.  Reclamation  activities  must 
continue  until  final  closure  notice  has 
been  issued. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  (see 


Part  XI.J.3.a.(2)  (Description  of  Potential 
Pollutant  Sources)  of  this  permit]  shall  ' 
be  considered  when  determining 
reasonable  and  appropriate  measures. 
Appropriate  measures  may  include: 
vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (sudi  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices.  In  addition,  the  permittee  must 
describe  the  storm  water  pollutant 
source  area  or  activity  (i.e.,  loading  and 
unloading  operations,  raw  material 
storage  piles  etc.)  to  be  controlled  by 
each  storm  water  management  practice. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but,  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measiues 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  Part  XI.J.3.a.(2) 
(Description  of  Potential  Pollutant 
Sources)  of  this  permit  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
with  paragraph  XI.J.3.a.(3)  (Measures 
and  Controls)  of  this  permit  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.J.3.a.(4)(b)  (above)  of  the  permit  shall 
be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 


for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  faciUty  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(d)  The  stortn  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  quaUfied  personnel  will 
conduct  to  1)  confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan,  2) 
determine  the  effectiveness  of  the  plan, 
and  3)  assess  compUance  with  the  terms 
and  conditions  of  the  permit. 
Comprehensive  site  compliance 
evaluations  should  be  conducted  twice 
a  year  for  active  facilities  and  once  a 
year  for  temporary  and  permanently 
inactive  sites.  The  individual  or 
individuals  who  will  conduct  the 
inspections  must  be  identified  in  the 
plan  and  should  be  members  of  the 
pollution  prevention  team.  Inspection 
reports  must  be  retained  for  at  least  3 
years  after  the  date  that  the  permit 
expires.  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  imder  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 
controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

4.  Numeric  Effluent  Limitations 

There  are  no  additional  numeric 
effiuent  Umitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  Requirements. 

(1)  Quarteriy  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
(described  in  (a),  below]  during  daylight 
hours  imless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 
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(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  Jime  to  August; 
and  September  to  November. 

(b)  Exair^inations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  a^isoon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  nmoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor. 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  mxist  be 
conducted  in  a  well  lit  area.  No 
anal>-tical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  ;^9  collection  and  examination 
of  discharges  for  the  life  of  the  permit. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(c)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  natxxre  of  the 
discharge  fi  e.,  runoff  or  snow  melt), 
visual  qual.ty  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facihty  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  beUeves 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 


outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

K.  Stonn  Water  Discharges  Associated 
With  Industrial  Activity  From 
Hazardous  Waste  Treatment.  Storage,  or 
Disposal  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  facilities  that  treat,  store, 
or  dispose  of  hazardous  wastes, 
including  those  that  are  operating  under 
interim  status  or  a  permit  under  subtitle 
CofROlA. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities  . 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
apnlicable  to  the  facilitsj. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  There  are  no  additional 
requirements  under  this  section  other 
than  those  stated  in  Part  III.A. 


3.  Storm  Water  Pollution  Prevention 
Plan  Requirements.  Where  a 
requirement  under  this  section  of  the 
permit  is  similar  to  a  requirement  which 
the  facility  is  subject  to  under  ROIA, 
the  facility  must  comply  with  the  more 
stringent  of  the  two  conditions  and 
report  such  conditions  in  the  applicable 
section  of  the  storm  water  pollution 
prevention  plan. 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

a.  Drainage. 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  under  part 
IV.D.3.C.  (Spills  and  Leaks)  of  this 
permit  have  occurred,  and  the  locations 
of  the  following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling  stations,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes,  liquid  storage  tanks,  processing 
areas  and  storage  areas. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  indxistrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
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an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  t>'pes  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks — A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data— A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  fi-om  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  loading  and  imloading 
operations;  outdoor  storage  activities; 
outdoor  processing  activities;  significant 
dust  or  particulate  generating  processes; 
and  onsite  waste  disposal  practices.  Tlie 
description  shall  specifically  Ust  any 
significant  potential  source  of  pollutants 
at  the  site  and  for  each  potential  source, 
any  pollutant  or  pollutant  parameter 
(e.g.,  chemical  oxygen  demand,  etc.)  of 
concern  shall  be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 


management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facihty.  The    ' 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner. 

(b)  Preventive  Maintenance— A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  berms,  catch 
basins)  as  well  as  inspecting  and  testing 
facility  equipment  and  systems  to 
uncover  conditions  that  could  cause 
breakdowns  or  failures  resulting  in 
discharges  of  pollutants  to  suirface 
waters,  and  ensuring  appropriate 
maintenance  of  such  equipment  and 
systems. 

(c)  Spill  Prevention  and  Response 
Procedures — ^Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanj'ing  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections — In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  imder  paragraph 
XI.K.3.a.(4)  of  this  section,  qualified 
facility  personnel  shall  be  identified  to 
inspect  designated  equipment  and  areas 
of  the  facility  at  appropriate  intervals 
specified  in  the  plan.  A  set  of  tracking 
or  follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training — ^Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 


spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shaU 
be  included  in  the  plan  required  imder 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(p  Non-storm  Water  Discharges. 

(i)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/ or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testmg  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  vn(h  part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  faciUty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph  (iii)  (below). 

lii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
hsted  in  part  EI.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(iii)  Failure  to  Certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance]  or.  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
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issuance],  180  days  after  submittinc  an 
NOI  to  be  covered  by  this  permit  Utbe 
failure  to  certify  is  caused  oy  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilizati .  n  measures  to  be  used  to 
hmit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source{s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherv^'ise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  (see 
paragraph  Xl.K.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources)]  s^  all  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices. 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oiDwater 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspeaed  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  •  hether  they  are  adequate 
and  properly  implemented  in 


accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measiures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shaU  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.K.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.K.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
(4)(b)  (above)  of  the  permit  shall  be 
made  and  retained  as  part  of  the  storm 
water  pollution  prevention  plan  for  at 
least  1  year  after  coverage  under  this 
permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncomphance.  Where  a  report  does  not 
identify  any  incidents  of 
noncomphance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compUance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations 

There  are  no  additional  numeric 
effluent  limitations  beyond  those  in  Part 
V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
beginning  (insert  date  1  year  after 
permit  issuance)  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 


the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
issuance],  permittees  with  hazardous 
waste  treatment,  storage,  or  disposal 
facilities  (TSDFs)  must  monitor  their 
storm  water  discharges  associated  with 
Industrial  activity  at  least  qumterly  (4 
times  per  year)  except  as  provided  in 
paragraphs  5.a.(3)  (Sampling  Waiver). 
5. a. (4)  (Representative  Discharge),  and 
5.a.(5)  (Alternative  Certification).  TSDFs 
are  required  to  monitor  their  storm 
water  discharges  for  the  pollutants  of 
concern  listed  in  Table  K-1  below. 
Facilities  must  report  in  accordance 
with  5.b.  (Reporting).  In  addition  to  the 
parameters  listed  in  Table  K-1  below, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event{s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discbarge  sampled. 

Table  K-i  .—Industry  Monitoring 
Requirements 


Pollutants  of  concern 


Ammonia _ 

Total  KjeldaW  Nitrogen  (TKN) 

Total  Rscoverable  Magne- 
sium. 

Ctiemical  Oxygen  Demand 
(COD). 

Arsenic  

Total  Recoverable  Barium  

Total  Recoverat)le  Cacfrnlum  . 
Cyanide 

Total  Recoverable  Lead 

Mercury  

Total  Recoverable  Selenium .. 
Total  Recoverable  Silver 


Cut-oft  con- 
centration 


-OSSmg/L. 
1.5  mg/L. 
detection 

fimit 
65  mg/L. 

0.000018  mg/ 

L 
1.0  mgl.. 
0.0018  mgjl.. 
detection 

limit 
0.0337  mg/L. 
0.0024  mg,!. 
0.02  mg/L 
CDC09mg/L. 


(J)  Monitoring  Periods.  TSDFs  shall 
monitor  samples  collected  during  the 
sampling  periods  of:  January  to  March. 
April  to  June,  July  to  September,  and 
October  to  December  for  the  years 
specified  in  paragraph  a.  (above). 

(2)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  Inch  rainfall)  storm 
event  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
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sample  diiring  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  Waiver 

(a)  Adverse  Conditions — When  a 
discharger  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (Monitoring 
Periods)  because  of  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  from  the  two  separate 
qualifying  events  in  the  next  monitoring 
perioa  and  submit  this  data.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  IVa/ver— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  (insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
K-l  undar  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance)  lasting  through  [insert  date  4 
years  after  permit  issuance].  The  facility 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facihty  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  beheves 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 


includes  in  the  storm  water  pollution 

f>revention  plan  a  description  of  the 
ocation  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (imder  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outMls  are  expected  to  discharge 
substantially  identical  effluents,  anil 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharee  Monitoring  Report. 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI. B.  of  this  permit. 

b.  Reporting.  Permittees  with  TSDFs 
shall  submit  monitoring  residts  for  each 
outfall  associated  with  industrial 
activity  [or  a  certification  in  accordance 
with  Sections  (3).  (4),  or  (5)  above] 
obtained  during  the  reporting  period 
beginning  [insert  date  1  year  after 
perinit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March  [insert  the  date  2 
years  after  permit  issuance].  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  tho  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 


Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  siJ}niitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VLG.  of  the  fact 
sheet. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above),  TSDFs  with  at  least 
one  storm  water  discharge  associated 
with  industrial  activity  through  a  large 
or  medium  municipal  separate  storm 
sewer  system  (systems  serving  a 
population  of  100,000  or  more)  must 
submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  FaciUties  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  nmoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  soUds,  settled  solids, 
suspended  sofids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  6t)m  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  fi-om  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
dischai^es  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  nmoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  soUds,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 
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(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  pennittee  reasonably  believes 
discnarge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
pennittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent))  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  incluck 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

L.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Landfills 
and  Land  Application  Sites 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  waste  disposal  at  landfills 
and  land  application  sites  that  receive 
or  have  received  industrial  wastes. 
Landfill  and  land  apphcation  operators 
which  have  storm  water  discharges  from 
other  types  of  industrial  activities  such 
as  vehicle  maintenance,  truck  washing, 
composting,  and/or  recycling  may  be 
subject  to  additional  requirements 
specified  elsewhere  in  this  permit. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  The  discharge  of  leachate 
and  vehicle  and  equipment  washwaters 
to  waters  of  the  United  States  or  a 
municipal  separate  storm  sewer  system 
is  not  authorized  by  this  permit.  The 
operators  of  such  discharges  must 
obtain  coverage  under  a  separate  NDPES 


permit  (other  than  this  permit). 
Discharges  from  open  dumps  as  defined 
under  RCRA  are  also  not  authorized 
under  this  permit  (e.c.,  leachate,  runoff). 
When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(8)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

ff  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  faciUty  from  complying 
with  the  apphcable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  faciUty 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facihty's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutant  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 


sources.  Each  plan  shall  include,  at  a 
minimum: 
(a)  Drainage 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
faciUty  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  of  active  and 
closed  landfill  cells  or  trenches, 
locations  of  active  and  closed  land 
application  areas,  locations  of  any 
knowm  leachate  springs  or  other  areas 
where  uncontrolled  leachate  may 
commingle  with  runoff,  locations  of  any 
leachate  collection  and  handling 
systems,  locations  where  major  spills  or 
leaks  identified  under  Part 
XI.L.3.a.(2)(c)  (Spills  and  Leaks)  of  this 
permit  have  occurred,  and  locations  of 
the  following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling  station,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas,  and 
waste  and  other  significant  material 
loading/unloading  and  storage  areas. 
(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  wi\h  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemicals;  quantities  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  vdth  storm  water;  and  the 
history  of  significant  leaks  or  spills  of 
toxic  or  hazardous  pollutants.  Flows 
with  a  significant  potential  for  causing 
erosion  shall  be  identified. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  or  disposed 
of  in  a  manner  to  allow  exposure  to 
storm  water  between  the  time  of  the 
exposure  to  storm  water  between  the 
time  of  3  years  prior  to  the  date  of  the 
issuance  of  this  permit  and  the  present; 
method  and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  issuance  of  this  permit  and  the 
present;  the  location  and  a  description 
of  existing  structural  and  nonstructural 
control  measures  to  reduce  pollutants  in 
storm  water  runoff;  and  a  description  of 
any  treatment  the  storm  water  receives. 
The  inventory  of  exposed  materials 
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shall  include,  but  shall  not  be  limited  to 
the  significant  material  management 
practices  employed. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxio  01  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherA'ise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data — A  summarj-  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water  of 
sampling  data  collected  during  the  term 
of  this  permit.  Permittees  shall  also 
provide  all  available  sampling  data  for 
leachate  generated  at  the  site. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— Include 
a  narrative  description  of  potential 
pollutant  sources  associated  with  any  of 
the  following,  providing  they  occur  at 
the  facibty:  fertilizer,  herbicide  and 
pesticide  application;  earth/soil  moving; 
waste  hauling  and  loading-'unlcading; 
outdoor  storage  of  significant  materials 
including  daily,  interim  and  final  cover 
material  stockpiles  as  well  as  temporary 
waste  storage  areas;  exposure  of  active 
and  inactive  landfill  and  land 
application  areas;  uncontrolled  leachate 
flows;  failure  or  leaks  from  leachate 
collection  and  treatment  systems  haul 
roads;  and  vehicle  tracking  of 
sediments.  The  description  shall 
specifically  list  any  significant  potential 
sources  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner.  Permittees 
shall^onsider  providing  protected 
materials  storage  areas  for  pesticides, 
herbicides,  fertilizers,  and  other 
significant  materials. 

(b)  Preventive  Maintenance — ^A 
preventive  maintenance  program  shall 


involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  sur&ce  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

Where  applicable,  permittees 
addressed  by  this  section  shall  also:  (1) 
maintain  containers  used  for  outdoor 
chemical  and  significant  materials 
storage  to  prevent  leaking  or  rupture;  (2) 
maintain  eiil  elements  of  leachate 
collection  and  treatment  systems  to 
prevent  commingling  of  leachate  with 
storm  water;  and  (3)  maintain  the 
integrity  and  effectiveness  of  any 
intermediate  or  final  cover,  including 
making  repairs  to  the  cover  as  necessary 
to  minimize  the  effects  of  settlement, 
sinking,  and  erosion. 

(cj  Spill  Prevention  and  Response 
Procedures — ^Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections— Qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  at  appropriate  intervals  specified 
in  the  plan. 

(i)  For  operating  landfills  and  land 
application  sites,  inspections  shall  be 
conducted  at  least  once  every  7  days 
and  within  24  hours  of  a  storm  event. 
QuaUfied  personnel  shall  inspect  areas 
of  landfills  that  have  not  yet  been  finally 
stabilized,  active  land  application  areas, 
areas  used  for  storage  of  materials/ 
wastes  that  are  exposed  to  precipitation. 
stabiUzation  and  structural  control 
measures,  leachate  collection  and 
treatment  systems,  and  locations  where 
equipment  and  waste  trucks  enter  and 
exit  the  site.  Where  landfiU  areas  have 
been  finally  stabilized  and  where  land 
application  has  been  completed,  or 
during  seasonal  arid  periods  in  arid 
areas  (areas  with  an  average  annual 
rainfall  of  0  to  10  inches)  and  semiarid 
areas  (areas  with  an  average  annual 
rainfall  of  10  to  20  inches),  inspections 
will  be  conducted  at  least  once  every 


month.  Erosion  and  sediment  control 
measures  shall  be  observed  to  ensure 
they  are  operating  correctly. 

(ii)  For  inactive  landfills  and  land 
application  sites,  inspections  shall  be 
conducted  at  least  semiaimually  and  at 
least  5  months  apart,  and  qualified 
personnel  shall  inspect;  landfill 
stabilization  and  structural  erosion 
control  measures  and  leachate 
collection  and  treatment  systems,  and 
all  closed  land  appUcation  areas. 

A  set  of  tracking  or  follow-up 
procedures  shall  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections.  The 
pollution  prevention  plan  shall  be 
revised  to  address  any  problems  foimd 
during  inspections.  Records  of 
inspections  shall  be  maintained. 

(e)  Employee  Training — ^Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibiUty  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
conducting  inspections,  spill  response, 
good  housekeeping,  conducting 
inspections  and  material  management 
practices.  The  pollution  prevention  plan 
shall  identify  periodic  dates  for  such 
training. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures — A  description  of  • 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan.  Landfill 
operators  shall  provide  for  a  tracking 
system  for  the  types  of  wastes  disposed 
of  in  each  cell  or  trench  of  a  landfill 
Land  application  site  operators  shall 
track  the  types  and  quantities  of  wastes 
apnhed  in  specific  areas. 

Ig)  Non-storm  Water  Discharges 

0)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges  including 
leachate  and  vehicle  wash  waters.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
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during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VII.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  out&ll,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.L.3.a.(3)(g)(iii)  (below). 

(ii)  Except  for  flows  fi-om  fire  fighting 
activities,  sources  of  non-storm  water 
Usted  in  Part  ni.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  Failure  to  Certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  180  days  after 
permit  issuance]  or.  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  of  permit  issuance).  180 
days  after  submitting  an  NOI  to  be 
covered  by  this  permit.  If  the  failure  to 
certify  is  caused  by  the  inability  to 
perform  adequate  tests  or  evaluations, 
such  notification  shall  describe:  the 
procedure  of  any  test  conducted  for  the 
presence  of  non-storm  water  discharges; 
the  results  of  such  test  or  other  relevant 
observations;  potential  sources  of  non- 
storm  water  discharges  to  the  storm 
sewer;  and  why  adequate  tests  for  such 
storm  sewers  were  not  feasible.  Non- 
storm  water  discharges  to  waters  of  the 
United  States  which  are  not  authorized 
by  an  NPDES  permit  are  unlawful,  and 
must  be  terminated. 

(h)  Sediment  and  Erosion  Control — 
The  plan  shall  identify  areas  which,  due 
to  topography  activities,  or  other  factors, 
have  a  hign  potential  for  significant  soil 
erosion,  and  identify  structural, 
vegetative,  and/or  stabilization 
measures  to  be  used  to  limit  erosion. 

Landfill  operators  shall  provide  for 
temporary  stabilization  of  materials 
stocipiled  for  daily,  intermediate  and 
final  cover.  Stabilization  practices  to 
consider  include  but  are  not  limited  to 
temporary  seeding,  mulching,  and 


placing  geotextiles  on  the  inactive 
portions  of  the  stockpiles. 

Landfill  operators  shall  provide  for 
temporary  stabilization  of  inactive  areas 
of  the  landfill  which  have  an 
intermediate  cover  but  no  final  cover. 

Landfill  operators  shall  provide  for 
temporary  stabilization  of  any  landfill 
areas  which  have  received  a  final  cover 
imtil  vegetation  has  established  itself. 
Land  application  site  operators  shall 
also  stabilize  areas  where  waste 
application  has  been  completed  until 
vegetation  has  been  established. 

Landfill  operators  shall  provide  for 
temporary  stabilization  of  any  landfill 
areas  which  have  received  a  final  cover 
until  vegetation  has  established  itself. 
Land  application  site  operators  shall 
also  stabilize  areas  where  waste 
application  has  been  completed  until 
vegetation  has  been  established. 

(i)  Management  of  Runoff— The  plan 
shall  also  contain  a  narrative 
consideration  of  the  appropriateness  of 
traditional  storm  water  management 
practices  (practices  other  than  those 
which  control  the  generation  or 
source(s)  of  pollutants)  used  to  divert, 
infiltrate,  reuse,  or  otherwise  manage 
storm  water  runoff  in  a  manner  that 
reduces  pollutants  in  storm  water 
discharges  from  the  site.  The  plan  shall 
provide  that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  [see 
paragraph  XI.L.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources)]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  silt  fences,  earth  dikes,  gradient 
terraces,  drainage  swales,  sediment 
traps,  check  dams,  pipe  slope  drains, 
level  spreaders,  storm  drain  inlet 
protection,  rock  outlet  protection, 
reinforced  soil  retaining  systems, 
gabions  and  temporary  or  permanent 
sediment  basins.  Structural  practices 
should  be  placed  on  upland  soils  as 
practicable. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  at  landfill  and  land 
application  sites  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 


determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  Implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.L.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  £md 
controls  iaentified  in  the  plan  in 
accordance  with  paragraph  XI.L.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan  for  at  least  1 
year  after  coverage  under  this  permit 
terminates.  The  report  shall  identify  any 
incidents  of  noncompHance.  Where  a 
report  does  not  identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VII.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  imder  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations 

There  are  no  additional  numeric 
effluent  limitations  beyond  those  in  Part 
V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
beginning  [insert  date  1  year  after  * 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance)  and 
the  period  beginning  (insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
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issuance),  permittees  with  landfill/land 
application  sites  (except  those  that  are 
closed  in  accordance  with  40  CFR 
258.60)  must  monitor  their  storm  water 
discharges  associated  with  industrial 
activity  at  least  quarterly  (4  times  per 
year)  except  as  provided  in  paragraphs 
5.a.(3)  (Samphng  Waiver).  5.a.(4) 
(Representative  Discharge),  and  5.a.(5) 


(Alternative  Certification).  Landfill/land 
application  sites  are  required  to  monitor 
their  storm  water  discharges  for  the 
pollutants  of  concern  listed  in  Table  L- 
1  below.  Facilities  must  report  in 
accordance  with  5.b.  (Reporting).  In 
addition  _to  the  parameters  listwi  in 
Table  L-1  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hours) 


of  the  storm  event(s)  sampled;  rainfall 
measiuements  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 
sampled  nmoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled, 


Table  L-1.— Industry  Monitoring  Requirements 


Pollutants  of  concern 


Total  Suspended  Solids  (TSS)' 

Total  Phosphorus" !.!!!!!!!!"."]!!!"!"!"..' 

Total  Recoveraijie  Iron" !.!!!!!!!!!!.!!!!!!!!!!!!!! 

Total  Recoverable  Lead" ""!!;!."!"!!!!!.""..""."!"!! ! 

'AppllcatMe  to  ail  landfill  and  land  application  sites. 

"Applicable  to  all  facilities  except  MSWLF  areas  closed  in  accordance  with  40  CFR  258.60  requirements. 


Cut-off  concentra- 
tion 
(mg/L) 


100 
0.33 
0.3 
0.0337 


(1)  Monitoring  Periods.  Landfill/land 
application  sites  shall  monitor  samples 
collected  during  the  sampling  periods 
of:  January  to  March,  April  to  June,  July 
to  September,  and  October  to  December 
for  the  years  specified  in  paragraph  a 
(above). 

(2)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inch  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable,  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  Waiver 

(a)  Adverse  Conditions— \Nhen  a 
dischai^er  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  5.a.(l) 
(Monitoring  Periods)  because  of  adverse 
climatic  conditions,  the  discharger  may 
collect  two  samples  from  the  two 
separate  qualifying  events  in  the  next 
monitoring  period  and  submit  this  data. 
Adverse  weather  conditions  that  may 
prohibit  the  collection  of  samples 
include  weather  conditions  that  create 
dangerous  conditions  for  personnel 


(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (e.g.,  drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  IVaiver— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  (insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
L-1  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance].  The  facihty 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
vdthin  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  Uie  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 


effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  sh^  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity,  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  the  fact  sheet  to  this 
permit. 

b.  Reporting.  Permittees  with  landfill/ 
land  apphcation  sites  shall  submit 
monitoring  results  for  each  outfall 
associated  with  industrial  activity  [or  a 
certification  in  accordance  with 
Sections  (3),  (4),  or  (5)  above]  obtained 
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during  the  reporting  period  beginning 
(insert  date  1  year  after  permit  issuance) 
lasting  through  [insert  date  2  jrears  after 
permit  issuance]  on  Discharge 
Monitoring  Report  Formfs)  postmarked 
no  later  than  the  31st  day  of  the 
following  March  (insert  the  date  2  years 
after  pmmit  issuance).  Mcmitimng 
results  (or  a  certificaticm  in  accordance 
with  Sections  (3),  (4),  or  (5)  abo-el 
obtained  during  the  period  beginning 
(insert  date  3  years  after  permit 
issuance]  lasting  through  (insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  qiiarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VI.G.  of  the  fact 
sheet  to  this  permit. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above)  landfill/land 
application  sites,  with  at  least  one  storm 
water  discharge  associated  with 
industrial  activity  through  a  large  or 
medium  municipal  separate  storm 
sewer  system  (systems  serving  a 
population  of  100,000  or  more)  must 
submit  signed  copies  -»f  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daybght  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor. 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  ht  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 


magnitude  and  that  occurs  at  least  72 
hoTirs  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  the  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  In  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  sohds,  suspended  soHds,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideraticm  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (imder  40 
percent),  mediiun  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  eta). 

6.  Definition 

"Inactive  Landfill"— Fm  the  purposes 
of  this  permit,  a  landfill  is  considered 
inactive  when,  on  a  permanent  basis,  it 
will  no  longer  receive  waste  and  has 
completed  closing  in  accordance  with 


any  applicable  Federal,  State,  and/or 
local  requirements. 

M.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Automobile  Salrage  Yards 

1.  Discharges  Covered  Under  This 
Section 

The  requirements  of  this  section 
apply  to  point  source  discharges  of 
storm  water  associated  with  industrial 
activity  from  facilities  engaged  in 
dismantling  or  wrecking  used  motor 
vehicles  for  parts  recycling  or  resale  and 
for  scrap,  including  those  facihties 
classified  as  Standard  Industrial 
Classification  (SIC)  Code  5015. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facihty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibihty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  vrithin  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  dearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
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address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

[2]  Description  of  Potential  Pollutant 
Sources.  Each  storm  water  pollution 
prevention  plan  must  describe 
mdustrial  activities,  significant 
materials,  and  physical  features  of  the 
facihty  that  may  contribute  to  storm 
water  runoff  or,  during  periods  of  dry 
weather,  result  in  dry  weather  flows. 
Plans  must  include  the  following 
elements: 

(a)  Site  Map — The  plan  must  contain 
a  map  of  the  site  that  shows  structural 
features  that  control  pollutants  in  storm 
water  runoffs  and  process  wastewater 
discharges,  surface  water  bodies 
(including  wetlands),  places  where 
significant  materials  are  exposed  to 
rainfall  and  runoff,  and  locations  of 
major  spills  and  leaks  that  occxirred  in 
the  3  years  prior  to  the  effective  date  of 
this  permit.  The  map  must  also  indicate 
the  flow  direction  of  storm  water  runoff. 
The  location  of  each  storm  water  outfall 
associated  with  an  industrial  activity,  as 
well  as  an  outline  of  the  drainage  area 
for  each  storm  water  outfall  must  be 
indicated.  The  map  must  indicate  the 
location  of  each  monitoring  point.  The 
map  must  include  an  estimation  (in 
acres)  of  the  total  area  used  for 
industrial  activity  including,  but  not 
limited  to,  dismantling,  storage,  and 
maintenance  of  used  motor  vehicles  and 
motor  vehicle  parts.  The  map  must  also 
indicate  the  location  of  the  following 
activities  where  such  activities  are 
exposed  to  precipitation:  vehicle  storage 
areas;  dismantling  areas;  parts  storage 
areas,  including  engine  blocks,  tires, 
hub  caps,  batteries,  hoods,  and  mufflers; 
fueling  stations;  vehicle  and  equipment 
maintenance  areas;  cleaning  areas 
(parts,  vehicles,  and/or  equipment); 
loading  and  unloading  areas;  locations 
used  for  the  treatment,  storage,  and" 
disposal  of  wastes;  and  liquid  storage 
tanks  and  drums  for  fuel  and  other 
fluids. 

(6)  Inventory  of  Potential  Pollutant 
Sources — Facility  operators  are  required 
to  carefully  conduct  an  inspection  of  the 
site  to  identify  significant  materials 
exposed  to  precipitation  that  may 
contribute  pollutants  to  storm  water 
discharges.  The  inventory  must  address 
materials  that  within  3  years  prior  to  the 
effective  date  of  the  permit  have  been 
handled,  stored,  processed,  treated,  or 
disposed  of  in  a  manner  to  allow 
exposure  to  storm  water.  Findings  of  the 
inventory  must  be  documented  in  detail 
in  the  pollution  prevention  plan.  At  a 
minimum,  the  plan  must  describe  the 
method  and  location  of  onsite  storage  or 
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>  Features  such  as  grass  swales  and  vegetative 
buffer  strips  also  should  be  shown. 


disposal;  practices  used  to  minimize 
contact  of  materials  with  rainfall  and 
runoff;  existing  structural  and 
nonstructural  controls  that  reduce 
pollutants  in  storm  water  runoff; 
existing  structural  controls  that 
prohibit/control  process  wastewater 
discharges;  and  any  treatment  the  nmoff 
receives  before  it  is  discharged  to 
surface  waters  or  through  a  separate 
storm  sewer  system.  The  description 
must  be  updated  whenever  there  is  a 
significant  change  in  the  types  or 
amounts  of  materials,  or  material 
management  practices,  that  may  affect 
the  exposure  of  materials  to  storm 
water. 

(c)  Significant  Spills  and  Leaks— The 
plan  must  include  a  list  of  any 
significant  spills  and  leaks  of  toxic  or 
hazardous  pollutants  that  occurred  in 
the  3  years  prior  to  the  effective  date  of 
the  permit.  Significant  spills  include, 
but  are  not  limited  to,  releases  of  oil  or 
hazardous  substances  in  excess  of 
quantities  that  are  reportable  under 
Section  311  of  CWA  (see  40  CFR  110.10 
and  40  CFR  117.21)  or  SecUon  102  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  (see  40  CFR  302.4). 
Significant  spills  may  also  include 
releases  of  oil  or  hazardous  substances 
that  are  not  in  excess  of  reporting 
requirements  and  releases  of  materials 
that  are  not  classified  as  oil  or  a 
hazardous  substance.  Such  list  shall  be 
updated  as  appropriate  during  the  term 
of  the  permit. 

(d)  Sampling  Data— Any  existing  data 
or  data  collected  during  the  term  of  this 
permit  describing  the  quality  or  quantity 
of  storm  water  discharges  from  the 
facility  must  be  summarized  in  the  plan. 
The  description  should  include  a 
discussion  of  the  methods  used  to 
collect  and  analyze  the  data.  Sample 
collection  points  should  be  identified  in 
the  plan  and  shown  on  the  site  map. 

(e)  Summary  of  Potential  Pollutant 
Sources — The  description  of  potential 
pollution  sources  should  clearly  point 
to  activities,  materials,  and  physical 
features  of  the  faciUty  that  have  a 
reasonable  potential  to  contribute 
significant  amounts  of  pollutants  to 
storm  water  discharges.  Any  such 
industrial  activities,  significant 
materials,  or  features  must  be  addressed 
by  the  measures  and  controls 
subsequently  described  in  the  plan.  In 
conducting  the  assessment,  the  facility 
operator  must  consider  the  potential  for 
the  following  activities  to  contribute 
pollutants:  vehicle  storage  areas; 
dismantling  areas;  parts  storage  areas, 
including  engine  blocks,  tires,  hub  caps, 
batteries,  and  hoods;  fueling  stations; 
vehicle  and  equipment  maintenance 


areas;  cleaning  areas  (parts  and  vehicles 
and/or  equipment);  loading/ unloading 
areas;  locations  used  for  the  treatment, 
storage,  and  disposal  of  wastes;  and 
liquid  storage  tanks  and  drums  for  fuel 
and  other  fluids. 

The  assessment  must  identify  the 
pollutant  parameter  or  parameters  (i.e.. 
copper,  iron,  lead,  oil  and  grease,  total 
suspended  solids,  etc.)  associated  with 
each  pollutant  source. 

(5)  Measures  and  Controls.  Following 
completion  of  the  source  identification 
and  assessment  phase,  the  permittee 
must  evaluate,  select,  and  describe  the 
pollution  prevention  measures,  best 
management  practices  (BMPs),  and 
other  controls  that  will  be  implemented 
at  the  facihty.  BMPs  include  processes, 
procedures,  schedules  of  activities, 
prohibitions  on  practices,  and  other 
management  practices  that  prevent  or 
reduce  the  discharge  of  pollutants  in 
storm  water  nmoff. 

The  pollution  prevention  plan  must 
discuss  the  reasons  each  selected 
control  or  practice  is  appropriate  for  the 
,  facility  and  how  each  will  address  the 
potential  sources  of  storm  water 
pollution.  The  plan  also  must  include  a 
schedule  specifying  the  time  or  times 
during  which  each  control  or  practice 
will  be  implemented.  In  addition,  the 
plan  should  discuss  ways  in  which  the 
controls  and  practices  relate  to  one 
another  and,  when  taken  as  a  whole, 
produce  an  integrated  and  consistent 
approach  for  preventing  or  controlling 
potential  storm  water  contamination 
problems. 

(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  waters  discharges  in 
a  clean,  orderly  manner. 

(6)  Preventive  Maintenance— The 
preventive  maintenance  program  shall 
schedule  periodic  inspections  and 
ensure  appropriate  maintenance  of 
storm  water  management  devices  and 
facility  equipment  and  systems.  This 
program  will  address  conditions  that 
could  cause  breakdowns  or  failures 
resulting  in  the  discharge  of  pollutants 
to  surface  waters.  The  maintenance 
program  shall  include  periodic  removal 
of  debris  from  discharge  diversions, 
conveyance  systems,  and 
impoundments/ponds.  These  activities 
should  be  conducted  in  the  spring,  after 
snow  melt,  and  during  the  fall  season. 
Maintenance  schedules  for 
sedimentation/impoundments  must  be 
provided  in  the  pollution  prevention 
plan. 

(c)  Spill  and  Leak  Prevention  and 
Response  Procedures — Areas  where 
potential  spills  which  can  contribute 
pollutants  to  storm  water  discharges  can 
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occur,  and  their  accompanying  drainage 
points  shall  be  identified  clearly  in  the 
storm  water  pollution  prevention  plan. 
Where  appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel.  After 
clean  up  from  a  spill,  absorbants  must 
be  promptly  placed  in  containers  for 
proper  disposal.  All  vehicles  that  are 
intended  to  be  dismantled  must  be 
properly  drained  of  all  fluids  upon 
arrival  at  the  site,  or  as  soon  as  feasible 
thereafter,  or  other  equivalent  means 
must  be  taken  to  prevent  leaks  or  spiUs 
of  such  fluids. 

[d]  Inspections — Upon  arrival  at  the 
site,  or  as  soon  as  feasible  thereafter, 
vehicles  must  be  inspected  for  leaks. 
Any  equipment  containing  oily  parts, 
hydrauhc  fluids,  or  any  oUier  types  of 
fluids  shall  be  inspected  at  least 
quarterly  (four  times  per  year)  for  signs 
of  leaks.  Any  outdoor  storage  of  fluids 
including,  but  not  limited  to.  brake 
fluid,  transmission  fhrid,  radiator  water, 
and  antifreeze,  must  be  inspected  at 
least  quarterly  for  leaks.  All  outdoor 
liquid  storage  containers  (e.g..  tanks, 
drums)  must  be  inspected  at  least 
quarterly  for  leaks. 

Quahned  facility  personnel  are 
I  equired  to  conduct  quarterly  visual 
inspections  of  BMPs.  The  inspections 
shall  include;  1)  an  assessment  of  the 
integrity  of  storm  water  flow  diversion 
and  source  minimization  systems;  2) 
visual  inspections  of  dismantling  areas, 
vehicle  and  equipment  maintenance 
areas,  vehicle,  equipment,  and  parts 
cleaning  and  storage  areas,  and  other 
potential  sources  of  pollution  for 
e\'idence  of  actual  or  potential  pollutant 
discharges  of  contamixwted  storm  water. 

Examinations  shall  be  conducted  in 
each  of  the  following  periods:  December 
to  February:  March  to  May;  June  to 
August;  and  September  to  November. 
Reports  of  the  quarterly  inspections 
(or  more  frequent  if  appropriate)  shall 
be  retained  as  part  of  the  plan.  Based  on 
the  results  of  each  inspection  the  plan 
must  be  revised  as  appropriate  within  2 
weeks  afler  each  inspection.  Changes  in 
the  measures  and  controls  must  be 
implemented  on  the  site  in  a  timely 
manner,  and  never  more  than  12  weeks 
after  completion  of  the  inspection. 

(e)  Employee  Trai/ung— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 


responsible  for  stotm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan.  The 

Eollution  prevention  plan  shall  identify 
ow  often  training  will  take  place,  but 
in  all  cases,  training  must  be  held  at 
least  twice  ■  year.  Employee  training 
must,  at  a  minimum,  address  the 
following  areas  when  appHcable  to  a 
facility:  proper  handling  (collection, 
storage,  and  disposal)  of  oil,  used 
mineral  spirits,  anti-freeze.  and 
solvents;  spill  prevention  and  response; 
fueling  procedures;  good  housekeeping 
practices;  and  used  liattery  management. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedurea—A  description  of 
incidents  such  as  spills,  or  other 
discharges,  along  with  other  information 
describing  the  quality  and  quantity  of 
storm  water  discharges  shall  be 
included  in  the  plan  required  under  this 
part  The  permittee  must  describe 
procedures  for  developing  and  retaining 
records  on  the  status  and  effectiveness 
of  plan  implementation.  The  plan  must 
address  monitoring,  and  BMP 
inspection  and  maintenance  activities. 
Ineffective  BMPs  must  be  reported  and 
the  date  of  their  corrective  action  noted. 
Emplo3rees  must  report  incidents  of 
leaking  fluids  to  facility  management 
and  doctiment  such  leaks  in  the  plan. 
The  facility  must  also: 

•  Maintain  records  (gallons  per 
month)  of  drained  waste  oil,  anti-freeze, 
mineral  spirits,  and  gasoline 

•  IdenUfy  by  name  and  EPA  or  State 
identification  number  (if  any)  all 
transporters,  recyclers,  and  disposal 
facilities  of  used  waste  oil.  antifreeze, 
mineral  spirits,  batteries,  scrap  metal, 
and  tires 

•  Maintain  records  (gallons  per 
month)  of  waste  oil,  anti-freeze. 
gasoline,  freon,  batteries,  scrap 
materials,  and  tires  that  are  sent  to 
recyclers 

•  Maintain  records  of  the  number  of 
batteries  removed  from  cars  and  sold  or 
recycled  per  month. 

(e)  Non-storm  Water  Discharges 

(i)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  vn.G.  of 


this  permit.  Such  COTtificatLon  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  Part  Xl.M.2.b.(3)(g)(iii) 
(Failure  to  Certify)  of  this  permit 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  lU.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  assodated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  die  non-storm 
water  component(s)  of  the  discharge. 
[iii]  Failure  to  Certify— Any  facifity 
that  is  imable  to  provide  the 
certification  required  (testing  for  non- 
stonn  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
prmit  issuance)  or,  for  fadhties  which 
begin  to  discharge  storm  water 
assodated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
•issxiance).  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
soiuces  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

[h)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion.  Permittees  must  consider 
measures  to  maximize  stabilization  of 
industrial  areas  using  vegetative  cover, 
gravel,  impervious  surfaces  at  other 
appropriate  measures. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
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storm  water  management  practices 
(practices  other  than  those  which 
control  the  ge.  eration  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
measures  that  the  permittee  determines 
to  be  reasonable  and  appropriate  and 
shall  be  implemented  and  maintained. 
The  potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
industrial  activity  (see  Part  XLM.2.a.(2) 
(Description  of  Potential  Pollutant 
Sources)  of  this  permit)  shall  be 
considered  when  determining 
reasonable  and  appropriate  measiires. 
Appropriate  measures  may  include: 
vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices.  In  addition,  the  permittee  must 
describe  the  storm  water  pollutant 
source  area  or  activity  (e.g.,  dismantling 
area,  storage  area,  cleaning  operaticns) 
to  be  controlled  by  each  storm  water 
management  practice. 

The  plan  must  consider  management 
practices,  such  as  berms  or  drainage 
ditches  on  the  property  line,  that  may  be 
used  to  prevent  runon  from  neighboring 
properties.  Berms  must  be  considered 
for  uncovered  outdoor  storage  of  oily 

Earts,  engine  blocks,  and  above  ground 
quid  storage,  The  installation  of 
detention  pond^-  must  also  be 
considerea.  "Ilie  permittee  shall 
consider  the  installation  of  a  filtering 
device  to  receive  runoff  from  industrial 
areas.  The  installation  of  oil/water 
separators  must  also  be  considered. 

(4}  Comprehensive  Site  Compliance 
EvalufOion.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan  in  no  case  less  than  twice  a  year. 
Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
poIlutBQt  loadings  shall  be  evaluated  to 
deten^kne  whether  they  are  adequate 
and  ptoperly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structmral  stoim  water 
management  measures,  sediment  and 
erosion  control  measxires,  and  other 
structural  pollution  prevention 
measxires  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 


operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  Part  XI.M.2.a.(2) 
(Description  of  Potential  Pollutant 
Sources)  of  this  permit  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
with  paragraph  XI.M.2.a.(3)  (Measures 
and  Controls)  of  this  permit  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  Inspection. 

(c)  A  report  sunmiarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date{s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 

XI  J^.2.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  3  years  after  coverage  under 
this  permit  terminates.  The  rejKJrt  shall 
identify  any  incidents  of 
noncompUance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompUaEce,  the  report  shall  contain 
a  certification  that  the  &ciiity  is  in 
compUance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VUG.  (Signatory 
Requirements)  of  this  permit. 

(a)  The  storm  water  pollution 
prevention  plan  must  aescribe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to  1)  confirm  the  accuracy  of 
the  description  of  potential  pollution 
sources  contained  in  the  plan,  2) 
determine  the  effectiveness  of  the  plan, 
and  3)  assess  compliance  with  the  terms 
and  conditions  of  the  permit. 
Comprehensive  site  compliance 
evaluations  should  be  conducted  twice 
a  year.  The  individued  or  individuals 
who  will  conduct  tlie  inspections  must 
be  identified  in  the  plan  and  should  be 
members  of  the  pollution  prevention 
team.  InspecUcn  reports  must  be 
retained  for  at  least  3  years  after  the  date 
that  the  permit  expires. 

(e)  \A^ere  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
comphance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

Based  on  the  results  of  each 
inspection,  the  description  of  potential 
pollution  sources,  and  measures  and 


controls,  the  plan  must  be  revised  as 
appropriate  within  2  weeks  after  each 
inspection.  Changes  in  the  measures 
and  controls  must  be  implemented  on 
the  site  in  a  timely  manner,  and  never 
more  than  12  weeks  after  completion  of 
the  inspection. 

3.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

4.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  hfonitoring 
Requirements.  During  the  period 
beginning  (insert  date  1  year  after 
permit  issiiance]  lasting  through  (insert 
date  2  years  after  permit  issuance)  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
issuance],  permittees  operating 
automobile  salvage  yards  must  monitor 
their  storm  water  discharges  associated 
with  indiistrial  activity  at  least  quarterly 
(4  times  per  year)  except  as  provided  in 
paragraphs  4.a.(3)  (Sampling  Waiver), 
4.a.(4)  (Representative  Discharge),  and 
4.a.(5)  (Alternative  Certification). 
Automobile  salvage  yards  are  required 
to  monitor  their  storm  water  discharges 
for  the  pollutants  of  concern  listed  in 
Table  M-1  below.  Fadhties  must  report 
in  accordance  with  5.b.  (Reporting),  hi 
addition  to  the  parameters  listed  in 
Table  M-1  below,  the  pe^nittee  shall 
provide  the  date  and  duration  (in  hours) 
of  the  storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 
sampled  runoif;  the  duration  between 
the  storm  eveiit  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volimie  (in  gallons) 
of  the  discharge  sampled. 

Table  M-1.— MoNrroRifiG 
Requirements 


Po«b1ants  of  concern 


Chemical  oxygon  demand 

PH  

Total  Suspefxtod  Sctkis 

Total  KjeWaW  Nitrogen  

Nitrate  pius  Nifrite  as  Nitrogen 


MoTiitodng 
cul-off  con- 
osnra^ion 


6  to  9  s  u. 
lOOmg/L 
1.5  mgl. 
0.68  mg/L 


(1)  Monitoring  Periods.  Automobile 
salvage  yards  shall  monitor  samples 
collected  during  the  sampling  periods 
of:  January  to  March.  April  to  Jime,  July 
to  September,  and  October  to  December 
for  the  years  specified  ia  paragraph  a. 
(above). 

(2)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
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samples  shall  be  collected  from  the 
discharge  resulting  &t)m  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall         i 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
vrith  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
stonn  water  discharge. 

EPA  requests  comments  upon  a 
condition  of  today's  proposed  permit 
that  would  require  permittees  who  are 
imable  to  sample  storm  water  discharges 
before  they  commingle  with  non-storm 
water  discharges  to  sample  the 
combined  discharge  both  during  dry 
and  wet  weather  and  submit  both  sets 
of  data  to  the  permitting  authority. 

[3]  Sampling  Waiver 

(a)  Adverse  Conditions — When  a 
discharger  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (Monitoring 
Periods)  because  of  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  from  the  two  separate 
qualifying  events  in  the  next  monitoring 
period  and  submit  this  data.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  dt  otherwise  make  the  collection  of 
a  sample  impracticable  (e.g.,  drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  Waiver — When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
M-1  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance].  The  facility 
must  submit  to  the  Director,  in  Ueu  of 
the  monitoring  data,  a  certification  that 


there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  the  area  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
apphes  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  tife  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 

Eercent).  medium  (40  to  65  percent),  or 
igh  (above  65  percent)]  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity,  that  are*  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  Vl.C.  of  this  permit. 

b.  Reporting.  Permittees  with 
automobile  salvage  yards  shall  submit 
monitoring  results  for  each  outfall 
associated  with  industrial  activity  [or  a 
certification  in  accordance  with 
Sections  (3).  (4).  or  (5)  above]  obtained 
during  the  reporting  period  beginning 


[insert  date  1  year  after  permit  issuance] 
lasting  through  [insert  date  2  years  after 
permit  issuance]  on  Discharge 
Monitoring  Report  Form(s)  postmarked 
no  later  than  the  31st  day  of  the 
following  March  [insert  the  date  2  years 
after  permit  issuance].  Monitoring 
results  (or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  follovnng  March.  A 
separate  Discharge  Monitormg  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  Vl.C.  of  the  fact 
sheet. 

U)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (M)ove),  automobile  salvage 
yards  with  at  least  one  storm  water 
discharge  associated  with  industrial 
activity  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100.000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  b 
(above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(I)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  nmoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  fix»m  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inchos  in 
magnitude  and  that  ocou^  at  least  72 
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hoiirs  from  the  previously  measurable 
(greater  than  0.1  inch  rainfaU)  sform 
event]  Where  practicable,  the  same 
individual  should  carry  out  the 
coUei  yon  and  examination  of 
dischHrges  for  the  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
mainiiined  onsite  in  the  pollution 
prevejation  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt}, 
visual  quality  of  the  storm  water 
dischRxge  (including  observations  of 
color  J  odor,  clarity,  floating  solids, 
settledsolids,  suspended  solids,  foam, 
oil  shpen,  and  other  obvious  indicators 
of  stohn  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  fecility  has  two  or  more 
cutfails  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  niaragament  prectices  and  acti\ities 
withi^i  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discnlirge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  efHuent  of  one  of  such 
outfaIl$  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfells  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

[4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  \isual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (e.g.,  drought, 
extended  frozen  conditions,  etc.). 

5.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  inspections  and  monitoring 
information,  including  certification 
reports,  noncompliance  reports, 
calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 


continuous  monitoring  instrumentation, 
copies  of  all  reports,  and  supporting 
data,  requested  by  the  permittixig 
authority  for  at  least  3  years  after  the 
date  that  the  permit  expires. 

N.  Stonn  Water  Discharges  Associated 
With  Industrial  Activity  From  Scmp  and 
Waste  Material  Processing  and 
Recycling  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
facilities  that  are  eagaged  in  the 
processing,  reclaiming  and  wholesale 
distribution  of  scrap  and  waste 
materials  such  as  ferrous  and  nonferrous 
metals,  paper,  pla«tic,  cardboard,  and 
glass.  These  types  of  activities  are 
typically  identified  by  Standard 
Industrial  ClassiScaticn  (SIC)  5093. 
Facilities  that  are  engaged  in  reciaiming 
and  reCTcling  liquid  wastes  such  as 
used  oil,  antifreeze,  mineral  spirits  and 
industrial  solvents  and  which  are 
classified  under  SIC  50S3  are  also 
covered  under  this  section- 
When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(8),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  raonltorLng  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section{s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  poUution 
prevention  plan  req-jirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  en  industrial  facility,  the  eligibihty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  appUcable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges 

[1)  Except  as  provided  in  paragraph 
XI.N.2.b.,  all  discharges  c^ivered  by  this 
permit  shall  be  composed  entirely  of 
storm  vrater. 


(a)  E;<cept  as  provided  in  paragraph 
XI.N.2.b.  (belcw).  discharges  of  material 
other  than  storm  water  to  waters  of  the 
United  States,  or  through  municipal 
separate  stonn  sewer  systems,  are  not> 
authorized  by  this  permit.  The  operators 
of  such  discharges  must  iibtain  coverage 
tmder  a  separate  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  (other  than  tids  permit)  issued 
for  the  discharge. 

(b)  The  following  ncn-stcrm  water 
discharges  are  authorized  by  this  permit 
provided  the  non-storm  water 
component  of  the  discharge  is  in 
compliance  widi  paragraph  XI.N.3.a.(3) 
(Measures  and  Conti-ols  for  Storm  Water 
Discharges):  discharges  from  fire 
fighting  activities;  fire  hydrant  flushing; 
potable  water  sources  including 
waterline  flushings;  irrigation  drainage; 
lawn  watering;  routine  external  building 
washdown  which  does  not  use 
detergents  or  other  compotmds; 
pavement  washwaters  where  spills  or 
leaks  of  toxic  or  hazardous  materials 
have  not  occurred  (unless  all  spilled 
materials  have  been  removed)  and 
where  detergents  are  not  tised;  air 
conditioning  condensate;  springs;  and 
uncontaminated  ground  water. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  following 
general  requirements  for  the  storm  water 
pollution  prevention  plan  are  applicable 
to  activities  which  reclaim  and  recycle 
either  recyclable  nonliquid  and  liquid 
waste  materials.  In  addition  to  the 
general  requirements.  Paragraph 
XI.N.3.a.(3)(a)  (below)  identifies  special 
requirements  for  scrap  and  waste 
recycling  facilities  that  handle 
nonliquid  wastes  and  paragraph 
Xl.N.3.a.(3)(b)  rt>elow)  identifies  special 
requirements  for  waste  recycling 
faciiities  that  handle  only  hquid  wastes. 
The  plan  shall  include,  at  a  minimum, 
the  following  ittjms: 

[1]  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
reWsion.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shell 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
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significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
resxilt  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources  or,  during  periods  of  dry 
weather,  result  in  dry  weather  flows. 
Each  plan  shall  include,  at  a  minimum: 

(a)  Drainage 

[i]  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  siu-face 
water  bodies  (including  wetlands), 
locations  where  significant  materials  are 
exposed  to  precipitation  including  scrap 
and  waste  material  storage  and  outdoor 
scrap  and  waste  processing  equipment, 
locations  where  major  spills  or  leaks 
identified  in  paragraph  XI.N.3.a.(2)(c)  of 
this  section  have  occurred,  and  the 
locations  of  the  following  activities 
where  such  activities  are  exposed  to 
precipitation:  fueling  stations,  vehicle 
and  equipment  maintenance  and/or 
cleaning  areas,  loading/unloading  areas, 
locations  used  for  the  treatment,  storage 
or  disposal  of  wastes,  material  storage 
(including  tanks  or  other  vessels  used 
for  liquid  or  waste  storage).  The  site 
map  must  also  identify  monitoring 
locations. 

[ii]  For  each  area  of  the  faciUty  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of  a 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials — 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 


of  materials  with  storm  water  nmoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  nmoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  Ust  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Significant 
spills  include,  but  are  not  Umited  to, 
releases  of  oil  or  hazardous  substances 
in  excess  of  quantities  that  are 
reportable  under  Section  311  of  the 
Clean  Water  Act  (CWA)  (see  40  CFR 
110.10  and  117.21)  or  Section  102  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  (see  40  CFR  302.4). 
Significant  spills  may  also  include 
releases  of  oil  or  hazardous  substances 
that  are  not  in  excess  of  reporting 
requirements  and  releases  of  materials 
that  are  not  classified  as  oil  or  a 
hazardous  substance.  Such  a  list  shall 
be  updated  as  appropriate  during  the 
term  of  the  permit. 

(d)  Sampling  Data — ^A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  potential 
pollutant  sources  from  the  following 
activities:  loading  and  unloading 
operations;  outdoor  storage  activities, 
outdoor  processing  activities;  significant 
dust  or  particulate  generating  processes 
and  onsite  waste  disposal  practices.  The 
description  shall  specifically  list  any 
significant  potential  source  of  pollutants 
at  the  site  and  for  each  potential  source, 
any  pollutant  or  pollutant  parameter 
(e.g.,  Chemical  Oxygen  Demand  (COD), 
oil  and  grease,  Total  Suspended  Solids 
(TSS).  zinc,  lead,  copper,  etc.)  of 
concern  shall  be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
refiect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  for  scrap  and  waste  recycling 
faciUties  (nonliquid  recyclable  wastes) 


and  waste  recycling  facilities  (recyclable 
Uquid  wastes)  are  identified  in  Parts 
XI.N.3.a.(3)(a)  and  XI.N.3.a.(3)(b), 
respectively.  At  a  minimum,  die 
description  shall  also  include  a 
schedule  for  implementing  such 
controls: 

(a)  Scrap  and  Waste  Recycling 
Facilities  (nonliquid  recyclable 
wastes) — ^The  following  special 
conditions  have  been  established  for  the 
pollution  prevention  plan  for  those 
scrap  and  waste  recycling  faciUties  that 
receive,  process  and  provide  wholesale 
distribution  of  nonUquid  recyclable 
wastes,  (e.g.,  ferrous  and  nonferrous 
metals,  plastics,  glass,  cardboard,  and 
paper).  Under  the  description  of 
measures  and  controls  in  the  storm 
water  pollution  prevention  plan,  the 
plan  will  address  all  areas  that  have  a 
reasonable  potential  to  contribute 
pollutants  to  storm  water  discharges  and 
will  be  maintained  in  a  clean  and 
orderly  manner.  At  a  minimum,  the 
plan  will  address  the  following 
activities  and  areas  within  the  plan: 

(i)  Inbound  Recyclable  and  Waste 
Material  Control  Program — ^The  plan 
shall  include  a  recyclable  and  waste 
material  inspection  program  to 
minimize  the  likelihood  of  receiving 
materials  that  may  be  significant 
pollutant  sources  to  storm  water 
discharges.  At  a  minimum,  the  plan 
shall  address  the  following: 

•  Measures  to  encourage  suppUers  of 
scrap  and  recyclable  waste  materials  to 
drain  residual  fluids,  whenever 
applicable,  prior  to  its  arrival  at  the 
facility.  This  includes  vehicles  and 
equipment  engines,  radiators,  and 
transmissions,  oil-filled  transformers, 
white  goods  (apphances)  and  individual 
containers  or  drums; 

•  Activities  which  accept  scrap  and 
materials  that  may  contain  residual 
fluids,  e.g.,  automotive  engines 
containing  used  oil,  transmission  fluids, 
etc.,  shall  describe  procedures  to 
minimize  the  potential  for  these  fluids 
from  coming  in  contact  with  either 
precipitation  or  nmoff.  The  description 
shall  also  identify  measures  or 
procedures  to  properly  store,  handle 
and  dispose  of  these  residual  fluids; 

•  Procedures  pertaining  to  the 
acceptance  of  scrap  lead-acid  batteries. 
Additional  requirements  for  the 
handling,  storage  and  disposal  or 
recycling  of  batteries  shall  be  in 
conformance  with  conditions  for  a  scrap 
lead-acid  battery  program,  see  paragraph 
XI.N.3.a.(3)(a)(v)  (below); 

•  A  description  of  training 
requirements  for  those  personnel 
engaged  in  the  inspection  and 
acceptance  of  inbound  recyclable 
materials. 
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•  Liquid  wastes,  including  used  oil, 
shall  be  stored  in  materially  compatible 
and  nonleaking  containers  and  disposed 
or  recycled  in  accordance  with  all 
requirements  imder  the  Resource 
Recovery  and  Conservation  Act  (RCRA), 
and  other  State  or  local  requirements. 

•  All  industrial  txunings  and  cuttings 
shall  be  handled  in  such  a  manner  as  to 
[wevant  exposure  to  either  precipitation 
or  storm  water  runoff.  Runoff  or 
precipitation  that  comes  in  contact  with 
turnings  and  cuttings  shall  be 
discharged  into  a  sump,  sanitary  sewer, 
oil/water  separator  or  other  equivalent 
measure  to  prevent  the  discharge  of 
reportable  quantities  of  oil. 

(ii)  Scrap  and  Waste  Material 
Stockpiles/Storage  (outdoors)— The 
plan  shall  address  all  areas  where 
significant  materials  are  exposed  to 
either  storm  water  runoff  or 
precipitation.  The  plan  shall  describe 
those  measures  and  controls  used  to 
minimize  contact  of  storm  water  runoff 
and  precipitation  with  those  areas 
where  scrap  and  recyclable  wastes  are 
stockpiled.  The  plan  shall  also  describe 
additional  measures  and  controls  that 
are  appropriate  to  minimize  contact  of 
any  scrap  and  waste  materials  that  have 
tmdergone  further  processing,  (e.g., 
shredding,  baling  and  compacting,  from 
coming  in  contact  with  precipitation  or 
storm  water  runoff).  This  includes 
procedures  for  the  storage  and  disposal 
of  nonrecyclable  wastes  and  labeling  or 
marking  of  containerized  wastes.  The 
,  plan  shall  consider  the  use,  either 
Individually  or  in  combination,  of  the 
following  Best  Management  Practices 
(BMPs)  or  their  equivalent  to  minimize 
contact  with  storm  water  runoff: 

•  Diversion  devices  or  structures  such 
as  dikes,  benns,  culverts,  containment 
trenches,  elevated  concrete  pads  and/or 
grading  around  stockpile  areas; 

•  Permanent  or  semipermanent 
covers,  or  other  similar  forms  of 
protection  over  stockpiled  materials. 
This  may  also  include  the  use  of 
containment  bins  or  covered  dumpsters 
for  processed  scrap  and  recyclable  waste 
materials  and  nonrecyclable  waste 
materials; 

•  Retention  and  detention  basins, 
ponds,  sediment  traps  and/ or  vegetate 
swales  and  strips,  to  facilitate  settling 
and/or  filtering  out  of  pollutants  in 
runoff  from  material  stockpile  areas. 

•  Madia  filtration  such  as  catch  basin 
filters  and  sand  filters;  and 

•  Oil/water  separators  and  dry 
absorbents  in  stockpile  areas  that  are 
potential  sources  of  residual  petroleum- 
based  fluids. 

(Hi)  Scrap  and  Waste  Material 
Stockpiles/Storage  (covered  or  indoor 
storage)— The  plan  shall  address 


measures  and  controls  to  minimize 
residual  liquids  and  accumulated 
particulate  matter,  originating  from 
scrap  and  recyclable  waste  materials 
stored  indoors  or  under  cover,  from 
coming  in  contact  with  surface  runoff. 
This  portion  of  the  plan  shall  include 
the  following; 

•  Good  housekeeping  measures, 
including  the  use  of  dry  absorbent  clean 
up  methods,  to  collect,  handle,  store 
and  dispose  or  recycle  residual  liquids 
originating  fi-om  recyclable  containers, 
e.g.,  beverage  containers,  peunt  cans, 
household  cleaning  products  containers, 
etc.; 

•  Prohibiting  the  practice  of  washing 
down  tipping  floors  or  other  material 
processing  areas; 

•  Disconnecting  or  sealing  off  all 
existing  floor  drains  connected  to  any 
portion  of  the  storm  sewer  system. 

(iv)  Scrap  and  Recyclable  Waste 
Processing  Equipment— The  plan  shall 
address  all  areas  where  scrap  and 
recyclable  waste  processing  equipment 
are  sited.  This  includes  measures  and 
controls  to  minimize  siuface  nmoff  from 
coming  in  contact  with  scrap  and 
recyclable  waste  processing  equipment. 
The  plan  will  specifically  address 
measures  to  minimize  and,  wherever 
feasible,  eliminate  contact  of  hquids, 
e.g..  hydrauhc  flxiids,  fuel,  oils, 
lubricants  and  accumulated  particulate 
matter  with  storm  water  runoff  and 
precipitation.  At  a  minimum,  the  plan 
shall  include  the  following: 

•  A  schedule  of  periodic  inspections 
of  equipment  for  leaks,  spills, 
malfunctioning,  worn  or  corroded  parts 
or  equipment; 

•  Preventive  maintenance  program  to 
repair  and/or  maintain  processing 
equipment  according  to  manufacturer's 
recommendations; 

•  Measures  to  minimize  the  exposure 
of  precipitation  or  runoff  to  processed 
materials  (e.g..  shredded  scrap,  fluff}; 

•  High  level  alarms  or  other 
equivalent  protection  devices  on 
unattended  hydraulic  reservoirs  over 
150  Gallons  in  capacity;  and 

•  In  addition  to  the  requirements 
.identified  above,  the  plan  shall  consider 
the  use  of  one,  or  a  combination,  of  the 
following  BMPs  or  other  equivalent 
practices  (note;  the  permittee  may 
identify  BMPs  that  mutually  satisfy 
requirements  for  this  paragraph  and 
other  sections  of  this  permit  that 
address  other  sources  of  pollutants,  e.g., 
outdoor  material  stockpiles):  diversion 
structures  such  as  dikes,  berms, 
culverts,  containment  trenches,  elevated 
concrete  pads,  grading  to  minimize 
contact  of  storm  water  runoff  with 
outdoor  processing  equipment;  oil/ 
water  separators,  sumps,  or  dry 


absorbents  in  processing  areas  that  are 
potential  sources  of  residual  petroleum- 
based  compounds  and  grease; 
permanent  or  semipermanent  covers,  or 
other  similar  measures;  retention  and 
detention  basins,  ponds,  sediment  traps 
or  vegetated  swales  and  strips,  to 
facilitate  settling  or  filtering  out  of 
pollutants  in  runoff  from  scrap  and 
recyclable  waste  processing  areas;  and/ 
or  media  filtration  such  as  catch  basin 
filters  and  sand  filters. 

(v)  Scrap  Lead-Acid  Battery 
Program — The  plan  shall  address 
measures  and  controls  for  the  proper 
handling,  storage  and  disposition  of 
scrap  lead-acid  batteries.  The  plan  shall 
include  the  following; 

•  All  scrap  lead-acid  batteries  shall  be 
segregated  from  other  scrap  materials; 

•  Description  of  procedures  and/or 
measures  for  the  handling,  storage  and 
proper  disposal  of  cracked  or  broken 
batteries; 

•  Description  of  measures  to  collect 
and  dispose  of  leaking  battery  fluid 
(lead-acid); 

•  Description  of  measures  to 
minimize  and,  whenever  possible, 
eliminate  exposure  of  scrap  lead-acid 
batteries  to  precipitation  or  runoff;  and 

•  Description  of  employee  training  for 
the  management  of  scrap  batteries. 

(vi)  Erosion  and  Sediment  Control- 
The  plan  shall  identify  all  areas 
associated  with  industrial  activity  that 
have  a  high  potential  for  soil  erosion. 
Appropriate  stabilization  measiu^s, 
nonstructural  and  structural  controls 
shall  be  provided  in  these  areas.  The 
plan  shall  contain  a  narrative 
consideration  of  the  appropriateness  for 
selected  erosion  and  sediment  controls. 
In  addition,  the  plan  shall  identify 
nonstructural  and  structtiral  controls 
necessary  to  minimize  TSS  loadings 
from  those  areas  that  tend  to  experience 
a  buildup  of  visible  amounts  of 
particulate  matter.  The  plan  shall 
consider  the  use  of  one  or  a  combination 
of  the  following  BMPs: 

•  Filtering  or  diversion  practices, 
such  as  filter  fabric  fence,  sediment 
filter  boom,  earthen  or  gravel  berms, 
curbing  or  other  equivalent  measure, 
placed  around  exposed  significant 
materials,  scrap  processing  equipment 
and  inlets  or  catch  basins; 

•  Inlet  or  catch  basin  filters  or 
equivalent,  place  in,  or  around,  inlets  or 
catch  basins  that  receive  runoff  from 
scrap  and  waste  storage  areas,  and 
processing  equipment;  and 

•  Sediment  traps,  vegetative  buffer 
strips  or  swales,  or  equivalent,  that 
effectively  trap  or  remove  sediment 
prior  to  discharge  through  an  inlet  or 
catch  basin.  Grassy  swales  or  strips  raey 
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also  include  additional  enhancements 
such  as  check  dams. 

(vii)  Structural  Controls  for  Sediment 
and  Erosion  Control — In  instances 
where  significant  erosion  and 
suspended  solids  loadings  continue 
after  installation  of  one  or  more  of  the 
BMPs  identified  in  paragraph 
XI.N.3.a.(3)(a)(vi)  (above),  the  plan  shall 
include  a  detention  or  retention  basin  or 
other  equivalent  measure.  All  structural 
controls  shall  be  designed  using  good 
engineering  practice.  All  structural 
controls  and  outlets  that  are  likely  to 
receive  discharges  containing  oil  and 
grease  shall  include  measures  to 
minimize  discharge  of  oil  and  grease 
through  the  outlet  riser. 

(viii)  Spill  Prevention  and  Response 
Procedures— SpiUs  are  most  likely  to 
occur  during  processing  or  loading  and 
unloading  of  materials.  Common  causes 
of  spills  or  leaks  include  container 
failures,  equipment  leaks,  and  materials 
handling.  Frequent  inspections  of 
storage  areas  and  processing  equipment 
will  reduce  the  Ukehhood  that  faulty 
containers  and  processing  equipment 
will  go  imnoticed.  Employee  education 
and  training  described  below  should 
also  reduce  the  chance  of  spills 
occurring.  The  plan  shall  include  tha 
following  practices: 

•  The  plan  shall  describe  spill 
prevention  and  response  measures  to 
address  areas  that  are  potential  sources 
of  leaks  or  spills  of  fluids; 

•  All  visible  leaks  and  spills  shall  be 
contained  and  cleaned  up  as  soon  as 
possible.  If  mslfunctioning  equipment  is 
responsible  for  the  spill  or  leak,  repairs 
shall  also  be  conducted  as  soon  as 
possible; 

•  Cleanup  procedures  shall  be 
identified  in  the  plan,  including  tha  use 
of  dry  absorbent  materials.  The  plan 
shall  provide  that  an  adequate  supply  of 
dry  absorbent  material  shall  be 
meintained  onsite.  and  used  absorbent 
material  shall  be  cleaned  up  and 
disposed  of  properly; 

•  Drums  containing  liquids, 
including  oil  and  lubricants,  shall  be 
stored  indoors;  or  in  a  bermed  area;  or 
in  overpack  containers  or  spill  pallets; 
or  in  similar  containment  devices; 

•  Overfill  prevention  devices  shall  be 
installed  on  all  fuel  pumps  and  tanks; 

•  Drip  pans  or  equivalent  measures 
shall  be  placed  under  any  leaking  piece 
of  stationfiry  equipment  until  the  leak  is 
repaired.  The  drip  pans  must  be 
inspected  lor  leaks  and  checked  for 
potential  overflow.  They  will  be 
emptied  regularly  to  prevent  overflow 
and  all  liquids  will  be  disposed  of  in 
accordance  with  all  requirements  under 
RCRA,  and  other  State  and  local 
requirements. 


•  An  alarm  and/or  pump  shut  off 
system  shall  be  installed  and 
maintained  on  all  outside  equipment 
with  hydraulic  reservoirs  exceeding  150 
gallons  in  order  to  prevent  draining  the 
tank  contents  if  a  line  breaks,  provided 
all  parts  of  the  hydrauhc  system  are  not 
visible  to  the  operator  of  the  processing 
equipment.  As  an  alternative,  such 
equipment  may  have  a  secondary 
containment  system  capable  of 
containing  the  contents  of  the  hydraulic 
reservoir. 

(ix)  Monthly  Inspection  Prngram — 
Aside  from  the  annual  site  compliance 
inspection,  monthly  visual  inspections 
shall  be  conducted  by  a  member  or 
members  of  the  storm  water  pollution 
prevention  team.  The  monthly 
inspection  will  include  all  designated 
areas  of  the  facility  and  equipment 
identified  in  the  plan.  The  Lnspection 
will  include  a  means  of  tracking  and 
conducting  fellow  up  actions  based  on 
the  results  of  the  inspection.  At  a 
minimum,  the  visual  inspection  shall 
include  the  following  areas: 

•  All  outdoor  scrap  processing  areas; 

•  All  material  unloading  and  loading 
areas  (including  rail  sidings)  that  are 
exposed  to  either  precipitation  or  storm 
water  runoff; 

•  Areas  where  structursl  BMPs  have 
been  installed; 

•  Areas  where  spills  and  leaks  have 
occurred  in  the  past; 

•  All  erosion  and  sediment  BMPs; 

•  Outdoor  vehicle  and  eqmpment 
maintenance  areas,  if  applicable; 

•  Vehicle  and  equipment  fueling 
areas; 

•  All  areas  where  waste  is  generated. 
received ,  stored,  treated,  or  disposed 
and  which  are  exposed  to  either 
precipitation  or  storm  water  runoff. 

•  The  inspection  will  include 
identification  of  the  following  if 
potentially  exposed  to  storm  water, 
corroded  and  leaking  containers, 
corroded  or  leaking  pipes,  leaking  or 
improperly  closed  valves  and  valve 
fittings,  leaking  pimips  and/or  hose 
connections,  and  breaks  in  physical 
barriere  used  to  prevent  storm  water 
from  reaching  stored  materials. 

•  Any  spills  or  leaks  identified  during 
the  visual  inspection  will  be 
immediately  addressed  using  the 
procedures  identified  in  Part 
XI.N.3.a.(3)(a)(viii)  (Spill  Prevention 
and  Response  Procedures).  Structural 
BMPs  will  be  visually  inspected  for 
signs  of  washout,  breakage, 
deterioration,  damage,  or  overflowing 
and  breaks  will  be  repaired  or  replaced 
as  expeditiously  as  possible. 

(x)  Employee  Training— Ai  a 
minimum,  training  appropriate  to  their 
job  function  shall  be  provided  for  truck 


drivers,  scale  operators,  supervisors, 
buyers  and  operating  personnel.  The 
plan  shall  include  a  proposed  schedule 
for  the  training.  The  employee  training 
program  shall  address:  BMPs  and  other 
requirements  of  the  plan;  proper  scrap 
inspection,  handling  and  storage 
procedures;  procedures  to  follow  in  the 
event  of  a  spill,  leak,  or  break  in  any 
structural  BMP,  A  training  and 
education  program  shall  be  developed 
for  employees  and  for  suppliers  for 
implementing  activities  identified  in  the 
storm  water  pollution  prevention  plan. 

(xi)  Supplier  Notification — The  plan 
shall  include  a  supplier  notification 
prop-am  that  will  be  applicable  to  major 
suppUers  and  shall  include:  description 
of  scrap  materials  that  will  not  be 
accepted  at  the  facility  or  that  are 
accepted  only  under  certain  conditions; 
and  the  potential  liability  for  future 
onsite  and  o^ite  cleanup  costs  if 
hazardous  substances  are  contained  in 
scrap  that  is  delivered  to  the  facility. 

(bj  Waste  Recycling  Facilities  (liquid 
recyclable  wastes) — ^The  following 
special  conditions  have  been 
established  for  the  pollution  prevention 
plan  for  those  facilities  that  reclaim  and 
recycle  liquid  wastes  (e.g..  used  oil. 
antifreeze,  mineral  spirits,  and 
industrial  solvents).  For  these  facilities, 
the  storm  water  pollution  prevention 
plan  will  address  all  areas  that  have  a 
reasonable  potential  to  contribute 
pollutants  to  storm  water  discharges  and 
will  be  maintained  in  a  clean  and 
orderly  manner.  At  a  minimum,  the 
plan  will  address  the  following 
activities  and  areas  within  the  plan: 

(i)  Waste  Xfaterial  Storage  (indoors}— 
The  plan  shall  address  measures  aiid 
controls  to  minimize/eliminate  residual 
liquids  from  waste  materials  stored 
indoors  fi-om  coming  in  contact  with 
surface  runoff.  The  plan  may  refer  to 
applicable  portions  of  other  existing 
plans  such  as  SPCC  r/ians  required 
under  40  CFR  Part  112  At  a  minimum, 
the  plan  shall  include  the  following: 

•  Procedores  for  material  handling 
(including  labeUng  and  marking); 

•  A  sufficient  supply  of  dry-absorbent 
materials  or  a  wet  vacuum  system  to 
collect  spilled  or  leaked  materials; 

•  An  appropriate  containment 
structure,  such  as  trenches,  curbing, 
gutters  or  other  equivalent  measures; 
and 

•  Drainage  system  to  handle 
discharges  from  diked  or  banned  areas. 
The  drainage  system  shall  include 
appurtenances,  (e.g.,  pumps  or  ejectors, 
manually  operated  valves).  Drainage 
shall  be  discharged  to  an  appropriate 
treatment  facility,  sanitary  sewer 
system,  or  otherwise  disposed  of 
properly.  Discharges  from  these  areas 
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shall  be  covered  by  a  separate  NPDES 
permit  or  industrial  user  permit  under 
the  pretreatment  program. 

(ii)  Waste  Material  Storage 
(outdoors)— Th»  plan  shall  address 
areas  where  significant  materials  are 
exposed  to  either  storm  water  runoff  or 
precipitation.  The  plan  shall  include 
raeasujes  to  provides  appropriate  , 

containment,  drainage  control  and  other 
appropriate  diversionary  structures.  The 
plan  may  refer  to  applicable  portions  of 
other  existing  plans  such  as  SPCC  plans 
required  under  40  CFR  Part  112.  At  a 
raininjum,  the  plan  shall  describe  those 
measures  and  controls  used  to  minimize 
contact  of  storm  water  runoff  with 
stored  materials.  The  plan  shall  also 
include  the  following  preventative 
measures  or  the  equivalent: 

•  An  appropriate  containment 
structure  such  as  dikes,  berms,  curbing 
or  pits,  or  other  equivalent  measures; 

•  The  containment  shall  be  sufficient 
to  store  the  volume  of  the  largest  single 
tank  and  shall  include  sufficient 
freeboard  for  precipitation; 

•  A  sufficient  supply  of  dry-absorbent 
materials  or  a  wet  vacuum  system,  or 
other  equivalent  measure,  to  collect 
hquids  from  minor  spills  and  leaks  in 
contained  areas;  and 

•  Discharges  of  precipitation  from 
contained  areas  containing  used  oil 
shall  be  in  accordance  with  apphcable 
sections  of  40  CFR  Part  112. 

(Hi)  Truck  and  Rail  Car  Waste 
Transfer  Areas — The  plan  shall  describe 
measures  and  controls  for  truck  and  rail 
car  loading  and  unloading  areas.  This 
includes  appropriate  containment  and 
diversionary  structures  to  minimize 
contact  with  precipitation  or  storm 
water  runoff.  The  plan  shall  also 
address  measures  to  clean  up  minor 
spills  and/or  leaks  originating  from  the 
transfer  of  liquid  wastes.  This  may 
include  the  use  of  dry-clean  up 
methods,  roof  coverings,  runoff  controls, 
or  other  equivalent  measures. 

(iv)  Erosion  and  Sediment  Control— 
The  plan  shall  identify  all  areas 
associated  with  industrial  activity  that 
have  a  high  potential  for  soil  erosion. 
Appropriate  stabilization  measures, 
nonstructural  and  structural  controls 
shall  be  provided  in  these  areas.  The 
plan  shall  contain  a  narrative 
consideration  of  the  appropriateness  for 
selected  erosion  and  sediment  controls. 
Where  applicable,  the  facility  shall 
consider  (he  use  of  the  following  types 
of  preventive  measures:  sediment  traps; 
vegetative  buffer  strips;  filter  fabric 
fence;  sediment  filtering  boom;  gravel 
outlet  protection;  or  other  equivalent 
measures  that  effectively  trap  or  remove 
sediment  prior  to  discharge  through  an 
inlet  or  catch  basin. 


(v)  Spill  Prevention  and  Response 
Procedures— The  plan  shall  address 
measures  and  procedures  to  address 
potential  spill  scenarios  that  could 
occur  at  the  facility.  This  includes  all 
applicable  handling  and  storage 
procedures,  containment  and/or 
diversion  equipment,  and  clean-up 
procedures.  The  plan  shall  specifically 
address  all  outdoor  and  indoor  storage 
areas,  waste  transfer  areas,  material 
receiving  areas  (loading  end  unloading), 
and  waste  disposal  areas. 

(vi)  Monthly  Site  Inspections — In 
addition  to  the  annual  site  compliance 
evaluation,  the  facility  shall  conduct 
monthly  visual  inspections  by  a  member 
or  members  of  the  storm  water  pollution 
prevention  team.  The  monthly 
inspection  shall  include  all  designated 
areas  of  the  facility  and  equipment 
identified  in  the  plan.  The  inspection 
shall  include  a  means  of  tracking  and 
conducting  follow  up  actions  based  on 
the  results  of  the  inspection.  At  a 
minimum,  the  visual  inspection  shall 
include  the  foUovmig  areas: 

•  Material  storage  areas; 

•  Material  unloading  and  loading 
areas  (including  rail  sidings)  that  are 
exposed  to  either  precipitation  or  storm 
water  runoff; 

•  Areas  where  structural  BMPs  have 
been  installed; 

•  All  erosion  and  sediment  BMPs; 

•  Outdoor  vehicle  and  equipment 
maintenance  areas  (if  applicable); 

•  Vehicle  and  equipment  fueling 
areas  (if  applicable); 

•  All  areas  where  waste  is  generated, 
received,  stored,  treated,  or  disposed 
and  which  are  exposed  to  either 
precipitation  or  storm  water  runoff;  and 

•  If  exposed  to  precipitation  or  storm 
water  runoff,  the  inspection  shall 
identify  corroded  or  leaking  containers, 
corroded  or  leaking  pipes,  leaking  or 
improperly  closed  valves  and  valve 
fittings,  leaking  pumps  and/or  hose 
connections,  and  deterioration  in 
diversionary  or  containment  structures. 
Any  spills  or  leaks  shall  be  immediately 
addressed  according  to  the  facility's 
spill  prevention  and  response 
procedures. 

(c)  Recordkeeping  and  Internal 
Reporting  Procedures— The  following 
record  and  internal  reporting 
procedures  are  applicable  to  all 
discharges  seeking  coverage  under  this 
permit.  The  plan  shall  include  a 
description  of  incidents  (such  as  spills, 
or  other  discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges. 
Inspections  and  maintenance  activities 
shall  be  docimiented  and  records  of 
such  activities  shall  be  incorporated 
into  the  plan.  The  plan  must  address 


spills,  monitoring,  and  BMP  inspection 
and  maintenance  activities.  BMPs 
which  are  ineffective  must  be  reported 
and  the  date  of  their  corrective  action 
noted.  Employees  must  report  incidents 
of  leaking  fluids  to  fadUty  management 
and  these  reports  must  be  incorporated 
into  the  plan. 

(d)  Non-storm  Water  Discharges. 

(i)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VUG.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  writh 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.N.3.a.(3)(d)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  III.A.  {Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  Failure  to  Certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  [Insert  date  270  days  after 
permit  issuance)  or,  for  facihties  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failuure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
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conducted  for  the  presence  of  non-storm 
water  discharges:  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compUance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activaty  shall  be  visually 
inspected  for  endence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
obser\'ed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment. 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.N.3.a  (2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.N.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
pronde  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  obser^-ations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
takpn  in  accordance  with  paragraph 
XI..M.3.a.{4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncoraphance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 


a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  wth  Part  VII.G.  (Signatory 
Requirements)  of  this  permit 

(d)  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel 
shall  conduct  to  1)  confirm  the  accuracy 
of  the  description  of  potential  pollution 
sources  contained  in  the  plan,  2) 
determine  the  effectiveness  of  the  plan, 
and  3)  assess  comphance  with  the  terms 
and  conditions  of  the  permit. 
Comprehsnsjve  site  compliance 
evaluations  should  be  conducted  once 
per  year.  The  individual  or  individuals 
who  shall  conduct  the  inspections  must 
be  identified  in  the  plan  and  should  be 
members  of  the  pollution  prevention 
team.  Inspection  reports  must  be 
retained  for  at  least  3  years  after  the  date 
that  the  permit  expires. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  nimieric 
eftluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
begiiming  (insert  date  1  year  after 
permit  issuance)  lasting  through  [insert 
date  2  years  after  permit  issuance)  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
issuance],  permittees  with  scrap  and 
waste  material  processing  and  recycling 
facilities  must  monitor  their  storm  water 
discharges  associated  vdth  industrial 
activity  at  least  quarterly  (4  times  per 
year)  except  as  provided  in  paragraphs 
5. a. (3)  (Sampling  Waiver).  5.a.(4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification).  Scrap  and 
waste  material  processing  and  recycling 
facilities  are  required  to  monitor  their 
storm  water  discharges  for  the 
pollutants  of  concern  listed  in  Table  N- 
1  below.  Facilities  must  report  in 
accordance  with  5.b.  (Reporting).  In 
addition  to  the  parameters  listed  in 
Table  N-1  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hours) 
of  the  storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 
sampled  runoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 


Table  M-i.— Monitoring 
Requirements 


Pollutants  of  concern 


Chemical  Oxygen  De- 
mand (COO)  

Total  Kjeldahl"  Nitrogen 
(TKN)  

Nitrate  ■•■  Nitrite  Nitrogen  .. 

Total  Recoverat^le  Alu- 
minum   

Total  Recoverable  Cad- 
mium   

Total  Recoverable  Copper 

Total  Recoverable  Iron 

Total  Recoverable  Lead  ... 

PCBs  

Total  Recoverat)le  Zinc  .... 

Total  Recoverable  A.-sentc 


Monitoring  cut-off 

concentration 

(mg/L) 


65 

1.5 
0.68     • 

0.75 

0.0018 

0.009 

0.3 

0.0037 

0.O0?0O044 

0065 

0.000018 


(1)  Monitoring  Periods.  Scrap  and 
waste  material  processing  and  recycling 
facilities  shall  monitor  samples 
collected  during  the  sampling  periods 
of:  January  to  March,  April  to  June,  July 
to  September,  and  October  to  December 
for  the  years  specified  in  paragraph  a. 
(above). 

(2)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  bom  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
where  practicable,  permittees  must 
attempt  to  sample  the  stomi  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  Waiver. 

(a)  Adverse  Conditions— When  a 
discharger  is  imable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  5.a.(l). 
(Monitoring  Periods)  because  of  adverse 
climatic  conditions,  the  discharger  may 
collect  two  samples  from  the  two 
separate  qualifying  events  in  the  next 
monitoring  period  and  submit  this  data. 
Adverse  weather  conditions  that  may 
prohibit  the  collection  of  samples 
include  weather  conditions  that  create 
dangerous  conditions  for  personnel 
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(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  stonns, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (e.g.,  drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  Waiver— When 
the  average  concentration  for  a  polhitant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  yBon  after  permit 
issiiance]  is  less  than  the  corresponding 
value  Sor  that  pollutant  listed  in  Table 
N-1  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance].  The  facility 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  the  area  of  the 
facility  which  drains  to  the  cutiiall  for 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facility  has  two  or  more  outfeills  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
disduirge  substantially  identical 
efHuetxts,  the  permittee  may  test  the 
effluent  of  one  of  such  out&Ils  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
out£al}(s}  provided  that  the  permittee 
includes  in  the  storm  water  pollution 

f>revention  plan  a  description  of  the 
ocation  of  tne  outfalls  and  explains  in 
detail  why  the  outfeUs  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
represnitative,  an  estimate  of  the  size  of 
the  drainsge  area  (in  square  feet)  and  an 
estima^  of  the  runoff  coefficient  of  the 
drain^^e  area  [e.g.,  low  (under  40 

gercenl),  medium  (40  to  65  percent),  or 
igh  (tbove  65  percent}]  shall  be 
provided  in  the  plan.  The  permittee 
shall  ibclude  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  dischai^e 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5)  Aitemative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  c&scharger  makes  a 
certification  for  a  given  out&ll,  on  an 
annual  basis,  under  penalty  of  law. 
signed  in  accordance  with  Part  Vn.G. 


(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity,  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 

b.  Reporting.  Permittees  with  scrap 
and  waste  material  processing  and 
recycling  facilities  snail  submit 
monitoring  results  for  each  outfall 
associated  with  industrial  activity  [or  a 
certification  in  accordance  with 
Sections  (3).  (4).  or  (5)  above]  obtained 
during  the  reporting  period  beginning 
[insert  date  1  year  after  permit  issuance] 
lasting  through  [insert  (fate  2  years  after 
permit  issuance]  on  Discharge 
Monitoring  Report  Form(8)  postmarked 
no  later  than  the  31st  day  of  the 
following  March  [insert  the  date  2  years 
after  permit  issuance].  Monitoring 
results  (or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Fonn(s)  postmarked  no  later  than 
the  31st  day  of  Uie  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VI. G.  cf  the  fsct 
sheet. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discha.'^e 
monitoring  reports  in  accordance  with 
paragraph  b  (abcvs),  scrap  and  waste 
material  processing  and  recycling 
facilities  with  at  least  one  storm  water 
discharge  associated  with  industrial 
activity  through  a  lai^e  or  mediiun 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  mimidpal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  b 
(above). 

(c)  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 


water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinatioas  shall 
document  observations  of  color,  odor, 
clarity,  floating  soUds,  settled  sohds, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  Lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  Where  practicable,  the  same 
individual  should  carry  out  the 
collectian  and  examination  of 
dischaiges  for  the  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

3.  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industnal  activity,  significant  materials, 
and  management  practices  and  acti\nties 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
disdiarge  sirbstantiaily  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  squa^  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
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high  (above  65  percent)!  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
docxmient  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hujTicane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

0.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Steam 
Electric  Power  Generating  Facilities. 
Including  Coal  Handling  Areas 

1.  Discharges  Covered  Under  This 
Section 

2.  Eligibility.  The  requirements  listed 
under  this  section  shall  apply  to  storm 
water  discharges  from  steam  electric 
power  generating  facilities,  including 
coal  handling  areas.  Non-storm  water 
discharges  subject  to  effluent  limitations 
guidelines  are  not  covered  by  this 
permit.  Storm  water  discharges  from 
coal  pile  runoff  subject  to  numeric 
limitations  are  eligible  for  coverage 
under  this  permit,  but  are  subject  to  the 
limitations  established  by  40  CFR  423. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section{s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  faciUty,  the  ehgibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  appUcable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 


b.  Limitations  on  Coverage.  Storm 
water  discharges  from  ancillary  facilities 
such  as  fleet  centers,  gas  turbine 
stations,  and  substations  that  are  not 
contiguous  to  a  steam  electric  power 
generating  facility  are  not  covered  by 
this  permit.  Heat  capture  co-generation 
faciUties  are  not  covered  by  this  permit; 
however,  dual  fuel  co-generation 
facilities  are  included. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Except  as  provided  under 
Part  m.  A.  of  this  permit,  non-storm 
water  discharges  are  not  authorized  by 
this  permit.  The  operators  of  such 
discharges  must  ootain  coverage  under 
a  separate  National  Pollut£uit  Discharge 
Elimination  System  (NPDES)  permit  if 
discharged  to  waters  of  the  United 
States  or  through  a  municipal  separate 
storm  sewer  system.  Storm  water 
discharges  associated  with  industrial 
activities  that  are  mixed  with  sources  of 
non-storm  water  are  not  authorized  by 
this  permit,  except  if  mixed  with  non- 
storm  water  discharges  that  are  in 
compliance  with  a  different  NPDES 
permit  or  identified  by  and  in 
compliance  with  Part  ni.A.  (Prohibition 
of  Non-storm  Water  Discharges)  of  this 
permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage. 


(i)  A  site  map  which  clearly  outlines 
the  locations  of  the  following,  as  they 
apply  to  the  facility:  Each  point  of 
discharge  of  storm  water  associated  with 
industrial  activity,  and  an  outline  of  the 
drainage  area  of  each  storm  water  outfall 
that  is  within  the  facihty  boundaries 
(and  indicating  the  direction  of  storm 
water  flow);  processing  areas  and 
buildings;  treatment  ponds;  locations 
where  significant  materials  are  exposed 
to  precipitation;  storage  tanks;  scrap 
yards,  and  general  refuse  areas;  fuel 
storage  and  distribution  areas;  vehicle 
and  equipment  maintenance  and  storage 
areas;  loading/ unloading  areas; 
locations  used  for  treatment,  storage  or 
disposal  of  wastes;  location  of  shori  and 
long  term  storage  of  general  materials 
(including  but  not  limited  to:  supplies, 
construction  materials,  plant 
equipment,  oils,  fuels,  used  and  imused 
solvents,  cleaning  materials,  paint, 
water  treatment  diemicals,  fertilizers, 
and  pesticides);  landfills;  location  of 
construction  sites;  locations  of  stock 
pile  areas  (such  as  coal  piles  and 
limestone  piles);  locations  where  major 
spills  or  leaks  identified  imder  Part 
XI.0.3.a.(2)(c)  (Spills  and  Leaks)  of  this 
permit  have  occurred;  surface  water 
bodies;  and  existing  structural  control 
measures  to  reduce  pollutants  in  storm 
water  nmoff  (such  as  bermed  areas, 
grassy  swales,  etc.). 

(ii)  For  each  storm  water  outfall 
identify  the  types  of  pollutants  which 
are  likely  to  be  present  in  the  storm 
water  discharges.  Factors  to  consider 
include  the  toxicity  of  a  chemical; 
quantity  of  chemicals  used,  produced  or 
discharged;  the  likelihood  of  contact 
with  storm  water;  and  history  of 
significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

[bj  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  stoim  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  tlie  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  nmoff; 
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and  a  description  of  any  treatment  the 
storni  water  receives. 

(c)  Spills  and  Leaks— h  list  cf 
8igiiij|cant  spills  and  significant  leaks  of 
toxic  Dr  hazardous  pollutants  that 
occuijrBd  at  areas  that  are  exposed  to 
precipjtation  or  that  otherwise  drain  to 
a  storm  water  conveyance  at  the  fadlity 
after  the  date  of  3  years  prior  to  the 
effective  date  of  tkis  permit.  Such  list 
shall  be  updated  as  appropriate  diJtring 
the  term  of  the  permit. 

(d)  Sampling  Data— A  summary  of 
existing  dlsch^e  sampling  data 
describing  pollutants  in  storm  water 
disch£irges  from  the  facility,  icchidiog  a 
sumni«rv  of  sampling  data  collected 
during  the  term  of  this  permit 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  tiie  following 
activiti«>s:  loading  and  unloading 
opera|ioos:  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
genertting  processes;  and  onsite  waste 
dispoMl  practices.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  total 
suspended  solids,  copper,  etc.)  of 
concern  shall  be  identified, 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  fadlity,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  fodlity.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedlile  for  implementing  such 
controls: 

(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner.  The  foUowing 
areas  must  be  specifically  addressed; 

(i)  Fugitive  Dust  Emissions— The  plan 
must  describe  measures  that  prevent  or 
minim^  fugitive  dust  emissions  from 
coal  hpbdiing  areas.  The  facility  shall 
establish  procedxires  to  minimize  offsite 
tracking  of  coal  dust  To  prevent  offsitd 
tracking  the  facility  may  consider 
specially  designed  tires,  or  washing 
vehicles  in  a  designated  area  before  they 
leave  the  site,  and  controlling  the  wash 
water. 

(ii)  Delivery  Vehicles— The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  storm  water 
nmoff  from  delivery  vehicles  arriving 


on  the  plant  site.  At  a  minimum  the 
facility  must: 

•  Develop  procedures  for  the 
inspection  of  dsUvery  vehicles  arriving 
on  the  plant  site,  and  ensiire  overall 
integrity  of  the  body  or  container;  and 

•  Develop  procedures  to  deal  wi'Ji 
leakage  or  spillage  from  vehicles  or 
containers,  and  ensure  that  proper 
"protective  measures  are  available  for 
personnel  and  en\'ironment. 

(Hi)  Fuel  Oil  Unloading  Areas— The 
plan  must  describe  measures  that 
prevent  or  minimize  contamination  of 
storm  water  runoff  from  fuel  oil 
unloading  areas.  At  a  minimum  the 
facihty  must  use  the  following  measures 
or  their  equivalent 

•  Use  containment  curbs  in 
unloading  areas; 

•  During  deliveries  station  personnel 
familiar  with  spill  prevention  and 
response  procedures  must  be  present  to 
ensure  that  any  leaks  or  spills  are 
immediately  contained  and  cleaned  up; 
and 

•  Use  spill  and  overflow  protection 
(drip  pans,  drip  diapers,  and/or  other 
containment  devices  shall  be  placed 
beneath  fuel  oil  connectors  to  contain 
any  spillage  that  may  occur  during 
deliveries  or  due  to  leaks  at  such 
connectors). 

(iv)  Chemical  Loading/ViUoading 
Areas — The  plan  must  describe 
measures  that  prevent  or  minimize  the 
contamination  of  storm  water  runoff 
fixim  chemical  loading/imloading  areas. 
At  a  minimum  the  permittee  must  use 
the  following  measures  or  their 
equivalent: 

•  Use  containment  curbs  at  chemical 
loading/imloading  areas  to  contain 
spills;  and 

•  During  deliveries  station  personnel 
familiar  with  spill  prevention  and 
response  procedures  must  be  present  to 
ensxire  that  any  leaks  or  spills  are 
immediately  contained  and  cleeaed  up. 

Where  practicable,  chemical  loading/' 
unloading  areas  should  be  covered,  end 
chemicals  should  be  stored  indoors. 

(v)  Miscellaneous  Loading/Uninading 
Areas — ^The  plan  must  describe 
measures  that  prevent  or  minixciizes  the 
contamination  of  storm  water  runoff 
from  loading  and  xmlosding  areas.  The 
facility  may  consider  covering  the 
loading  are-:,  minimizing  storm  water 
runon  to  the  loading  area  by  grading, 
berming,  or  curbing  the  area  around  the 
loading  area  to  direct  storm  water  away 
from  the  area,  or  locate  the  loading/ 
unloading  equipment  and  vehicles  so 
that  leaks  can  be  contained  in  existing 
containment  and  flow  diversion 
systems. 

(vi)  Liquid  Storage  Tanks— The  plan 
must  describe  measmes  that  prevent  or 


minimize  contamination  of  storm  water 
runoff  from  above  ground  liquid  storage 
tanks.  At  a  minimimi  the  facihty  mxist 
employ  the  following  measures  or  their 
equivalent: 

•  Use  protective  guards  a«nmd  tanks; 

•  Use  containment  curbs; 

•  Use  spiU  and  overflow  protection 
(drip  pans,  drip  diepers,  and/or  other 
contaiiunent  devices  shall  be  placed 
beneath  chemical  connectors  to  contain 
any  spillage  that  may  ocour  during 
deliveries  or  due  to  leaks  at  such 
connectors);  end 

•  Use  diy  cleanup  methods. 

(vii)  Large  Bulk  Fuel  Storage  Tanks— 
The  plan  must  describe  measmes  that 
prevent  or  minimize  contamination  of 
storm  water  runoff  from  liquid  storage 
tanks.  At  a  minimiim  the  facility  must 
employ  the  following  measures  or  their 
equivalent: 

•  Comply  with  apphcable  State  and 
Federal  laws,  including  Spill  Prevention 
Control  and  Countermeasures  (SPOC); 
and 

•  Containment  berms. 
(viii)  The  plan  must  describe 

measures  to  reduce  the  potential  for  an 
oil  spill,  or  a  chemical  spiU  At  a 
minimum  the  structural  integrity  of  all 
above  ground  tanks,  pipelines,  pimips 
and  other  related  equipment  shall  be 
visually  inspected  on  a  weekly  basis. 
All  repairs  deemed  necessary  based  on 
the  findings  of  the  inspections  will  be 
completed  immediately  to  reduce  the 
incidence  of  spills  and  leaks  occurring 
from  such  faulty  equipment. 

(ix)  Oil  Bearing  Equipment  in 
Switchyards — The  plan  must  describe 
measm^s  to  reduce  the  potential  for 
storm  water  contamination  from  oil 
bearing  equipment  In  switchjrard  areas. 
The  facility  may  consider  level  grades 
and  gravel  surfaces  to  retard  flows  and 
limit  the  spread  of  spi'ls,  collection  of 
stonn  water  mnoff  in  perimeter  ditches. 

(x)  Fesidue  Hauling  Vehicles— All 
residue  bauh'ng  vehicles  shall  be 
inspected  for  proper  covering  over  the 
load,  adequate  aate  sealing  and  overall 
integrity  cf  the  body  cr  container. 
Vehicles  without  load  coverings  or 
adequate  gate  sealing,  or  with  leaking 
containers  or  beds  must  be  repaired  as 
soon  as  practicable. 

(xi)  Ash  Loading  Areas— Plant 
procedxffes  shall  be  established  to 
reduce  and/or  control  the  tracking  of 
ash  or  residue  bom  ash  loa<iing  areas 
including,  where  practicable, 
requirements  to  clear  the  ash  building 
floor  and  immediately  adjacent 
roadways  of  spillage,  debris  and  excess 
water  before  each  loaded  vehicle 
departs. 

txii)  Areas  Adjacent  to  Disposal 
Ponds  orLandfUls — ^The  plan  must 
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describe  measures  that  prevent  or 
minimize  contamination  of  storm  water 
runoff  from  areas  adjacent  to  disposal 
ponds  or  landfills.  Tlie  focility  must 
develop  procedures  to: 

•  Reduce  ash  residue  which  may  be 
tracked  on  to  access  roads  traveled  by 
residue  trucks  or  residue  handling 
vehicles;  and 

•  Reduce  ash  residue  on  exit  roads 
leading  into  and  out  of  residue  handling 
areas. 

(xiii)  Landfills.  Scrapyard.  General 
Refuse  Sites— For  lanafiUs,  scrapyards, 
and  general  refuse  sites  the  permittee 
shall  use  the  applicable  Best 
Management  Practices  (BMPs)  outlined 
in  Part  XI.L.  of  the  permit  (Storm  Water 
Discharges  Associated  With  Industrial 
Activity  From  Landfills  and  Land 
Apphcation  Sites). 

(xiv)  Maintenance  Activities— For 
vehicle  maintenance  activities 
performed  on  the  plant  site,  the 
permittee  shaU  use  the  applicable  BMPs 
outlined  in  Part  XI.P.  of  the  permit 
(Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Motor 
Freight  Transportation  FadUtles. 
Passenger  Transportation  Facilities,  Rail 
Transportation  Facilities,  and  United 
States  Postal  Service  Transportation 
FaciUties). 

(xv)  Material  Storage  Areas— The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  storm  water 
fitjm  material  storage  areas  (including 
areas  used  for  temporary  storage  of 
miscellaneous  products,  and 
construction  materials  stored  in  lay 
down  areas).  The- facility  may  consider 
flat  yard  grades,  runoff  collection  in 
graded  swales  or  ditches,  erosicm 
protection  measures  at  steep  outfall  sites 
(e.g.,  concrete  chutes,  riprap,  stilling 
basins),  covering  lay  down  areas,  storing 
the  materials  indoors,  covering  the 
material  with  a  temporary  covering 
made  of  polyethylene,  polyurethane, 
pol>'propylene,  or  hypalon.  Storm  water 
runon  may  be  minimized  by 
constructing  an  enclosure  or  building  a 
berm  around  the  area. 

(b)  Preventive  Maintenance — A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.t?.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  fadhty 
equipment  and  systems  to  imcover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spilt  Prevention  and  Response 
Procedures— Aie&s  where  potential 
spills  which  can  contribute  pollutants  to 


storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points, 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  persoimel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections— In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  reauired  under  Part 
XI.0.3.a.(4)  of  this  section.  Qualified 
facility  personnel  shall  be  identified  to 
inspect  the  following  areas  on  a 
monthly  basis:  coal  handling  areas, 
loading/unloading  areas,  switchyards, 
fueling  areas,  bulk  storage  areas,  ash 
handling  areas,  areas  adjacent  to 
disposal  ponds  and  landfills, 
maintenance  areas,  Uquid  storage  tanks, 
and  long  term  and  short  term  material 
storage  areas.  A  set  of  tracking  or  follow- 
up  procedures  shall  be  used  to  ensure 
that  appropriate  actions  are  taken  In 
response  to  the  inspections.  Records  of 
inspections  shall  be  maintained  onsite. 
Such  records  are  subject  to  review  by 
the  U.S.  Environmental  Protection 
Agency,  and  State,  and  lo<^  agencies 
with  jiuisdiction,  and  must  be  retained 
onsite  a  minimum  of  1  year  after 
coverage  under  this  permit  expires. 

(e)  Employee  Training— Employee 
training  programs  shall  inform 
persoimel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibiUty  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
goals  of  the  pollution  prevention  plan, 
spill  prevention  and  control,  proper 
handling  procedures  for  hazardous 
wastes,  good  housekeeping  and  material 
management  practices,  and  storm  water 
sampling  techniques.  The  pollution 
prevention  plan  shall  identify  periodic 
dates  for  such  training,  but  in  all  cases 
training  must  be  held  at  least  annually. 

(fl  Recordkeeping  and  Internal 
Reporting  Procedures — ^A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  imder 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(g)  Non-storm  Water  Discharges. 


(i)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  faciUty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.0.3.a.(3)(g)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  in.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 
(Hi)  Failure  to  Certify— Any  facility 
that  is  imable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
(Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  resiilts  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and,  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
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not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control — 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Construction  Activities — For  storm 
water  discharges  from  construction 
activities  which  disturb  greater  than  5 
acres,  the  permittee  shall  submit  a 
Notice  of  Intent  (NOI)  to  be  covered 
under  the  NPDES  General  Permit  for 
Storm  Water  Discharges  From 
Construction  Sites. 

(})  Management  of  Runoff— The  plan 
sheill  contain  a  narrative  consideration 
af  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  the  permittee  determines 
to  be  reasonable  and  appropriate  shall 
be  implemented  and  maintained.  The 
potential  of  various  sources  at  the 
facility  to  contribute  pollutants  to  storm 
water  discharges  associated  with 
industrial  activity  (see  Part  XI.0.3.a.(2)) 
shall  be  considered  when  determining 
reasonable  and  appropriate  measures. 
Appropriate  measures  may  include: 
vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 


operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  Part  XI.0.3.a.(2)  of 
this  section  (Description  of  Potential 
Pollutant  Sources)  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
vnth  Part  XI.0.3.a.(3)  of  this  section 
(Measures  and  Controls)  shall  be  revised 
as  appropriate  within  2  weeks  of  such 
inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.0.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations 

Coal  pile  nmoff  is  subject  to  the 
effluent  guidelines  described  in  Part 
VI.F.  of  ^is  fact  sheet.  However,  steam 
electric  generating  facilities  must 
comply  with  the  requirement  of  Part 
VI.F.  immediately  upon  permit 
issuance.  Steam  electric  generating 
facilities  are  not  permitted  to  take  3 
years  to  meet  this  requirement. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 
the  period  beginning  (insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 


issuance],  permittees  with  steam  electric 
power  generating  facilities  must  monitor 
their  storm  water  discharges  associa.e 
with  industrial  activity  at  least  quarterly 
(4  times  per  year)  except  as  provided  in 
paragraphs  5. a. (3).  (sampling  waiver), 
5.a.(4).  (representative  chscl^rge),  and 
5.a.(5).(altemative  certification),  steam 
electric  power  generating  facihties  are 
required  to  monitor  their  storm  water 
discharges  for  the  pollutants  of  concern 
listed  in  Table  O-l  below.  Facihties 
must  report  in  accordance  with 
5.b. (reporting).  In  addition  to  the 
parameters  listed  in  Table  0-1  (below, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled; 

Table  0-1.— Monitoring  Require- 
ments FOR  Steam  Electric 
Power  Generating  Facilities 


Pollutants  of  concern 

Cut-otf  con- 
centration (mo/ 
L) 

Total  Recoverable  Copper  . 

Total  Recoverable  Alu- 
minum   

Total  Recoverable  Arsenic  . 

Total  Recoverable  Iron 

Total  Recoverable  Lead 

Total  Recoverable  Man- 
ganese   

0.009 

0.75 

0.000018 
0.3 
0.0337 

0.05 

(1)  Monitoring  Periods.  Steam  electric 
power  generating  facilities  shall  monitor 
samples  collected  during  the  sampling 
periods  of;  January  to  March,  April  to 
June,  July  to  September,  and  October  to 
December  for  the  years  specified  in 
paragraph  a  (above). 

(2)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
ma{piitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
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with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sa.Tiple  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 
(3)  Sampling  Waiver. 

(a)  Adverse  Conditions — When  a 
discharger  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (monitoring 
periods)  due  to  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  from  the  two  separate 
quahfying  events  in  the  next  monitoring 
period  and  submit  this  data.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  induct 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  Waiver— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  m.onitoring  data 
collected  from  an  outfall  diuing  the 
monitoring  period  (insert  date  1  year 
after  permit  issuance]  lasting  through 
(insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
O-l  under  the  column  Monitoring  Cut- 
off Concentration,  a  facihty  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
(insert  date  3  years  after  permit 
issuance]  lasting  through  (insert  date  4 
years  after  permit  issuance].  The  facility 
must  submit  to  the  Diractor,  in  heu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  actiNity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facility  has  2  or  more  outfalls  that,  based 
on  a  consideration  of  industrial  activity, 
significant  materials,  and  management 
practices  and  activities  within  the  area 
drained  by  the  outfall,  the  permittee 
reasonably  believes  discharge 
substantially  identical  effluents,  the 
permittee  may  test  the  effluent  of  one  of 
such  outfalls  and  report  that  the 
quantitative  data  also  appUes  to  the 
suh-^cantially  identical  outfalls  provided 
that  the  permittee  includes  in  the  storm 
water  pollution  prevention  plan  a 
description  of  the  location  of  the 
outfalls  and  explaining  in  detail  why 
the  outfalls  are  expected  to  discharge 
substantially  identical  effluents.  In 
addition,  for  each  outfall  that  the 
permittee  beheves  is  representative,  an 
estimate  of  the  size  of  the  drainage  area 


(in  square  feet)  and  an  estimate  of  the 
runoff  coefficient  of  the  drainage  area 
(e.g..  low  (under  40  percent),  medium 
(40  to  65  percent)  or  high  (above  65 
percent))  shall  be  provided  in  the  plan. 
The  permittee  shall  include  the 
description  of  the  location  of  the 
outfalls,  explanation  of  why  outfalls  are 
expected  to  discharge  substantially 
identical  effluents,  and  estimate  of  the 
size  of  the  drainage  area  and  runoff 
coefficient  with  the  Discharge 
Monitoring  Report. 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(signator>'  requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations, 
significant  materials  from  past 
industrial  activity,  or,  in  the  case  of 
airport.s,  deicing  activities,  that  are 
located  in  areas  of  the  facility  within  the 
drainage  area  of  the  outfall  are  not 
presently  exposed  to  storm  water  and 
are  not  expected  to  be  exposed  to  storm 
water  for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 

b.  Reporting.  Permittees  with  steam 
electric  power  generating  facihties  shall 
submit  monitoring  results,  or  a 
certification  that  Qiere  has  not  been  a 
significant  change  in  industrial  actinty 
or  the  pollution  prevention  measures  in 
area  of  the  facility  which  drains  to  the 
outfall  for  which  sampUng  was  waived, 
obtained  during  the  reporting  period 
begiiuiing  (insert  date  1  year  after 
permit  issuance]  lasting  through  (insert 
date  2  years  after  permit  issuance]  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March  (insert  the  date  2 
years  after  permit  issuance).  Monitoring 
results,  or  a  certification  that  there  has 
not  been  a  significant  change  in 
industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived,  obtained 
during  the  period  beginning  (insert  date 
3  years  after  permit  issuance]  lasting 
through  (insert  date  4  years  after  permit 
issuance]  shall  be  submitted  on. 
Discharge  Monitoring  Raport  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March.  A  separate 
Discharge  Monitoring  Report  Form  is 
required  for  each  quarterly  sampling 
period.  Signed  copies  of  Discharge 


Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  VI.G.  of  the  fact  sheet  to 
this  permit. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above)  steam  electric 
power  generating  facilities  with  at  least 
one  storm  water  discharge  associated 
with  industrial  activity  through  a  large 
or  medium  municipal  separate  storm 
sewer  system  (systems  serving  a 
population  of  100,000  or  more)  must 
submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  FaciUties  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  obsen'ations  of  color,  odor, 
clarity,  floating  solids,  settled  soHds, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  ht  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  &t)m  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in  ' 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  on-site  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  meh), 
visual  quality  of  the  storm  water 
discharge  including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution,  and  probable 
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sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.  low  (under  40 
percent),  medium  (40  to  65  percent)  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

P.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Motor 
Freight  Transportation  Facilities, 
Passenger  Transportation  Facilities, 
Petroleum  Bulk  Oil  Stations  and 
Terminals,  Rail  Transportation 
Facilities,  and  United  States  Postal 
Service  Transportation  Facilities 

1.  Discharges  Covered  Under  This 
Section.  Storm  water  discharges  from 
ground  transportation  faciUties  and  rail 
transportation  facilities  that  have 
vehicle  and  equipment  maintenance 
shops  (vehicle  and  equipment 
rehabilitation,  mechanical  repairs, 
painting,  fueling  and  lubrication)  and/or 
equipment  cleaning  operations  are 
eligible  for  coverage  under  this  section. 
The  facilities  covered  by  this  section  of 
today's  proposed  permit  are  commonly 
identified  by  standard  Industrial 
Classification  (SIC)  codes  40.  41.  42.  43. 
and  5171  or  any  other  faciUty  with 
vehicle  and  equipment  maintenance 
shops  or  cleaning  operations. 


When  an  industrial  facility,  described 
by  the  above  eligibihty  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
appUcable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facibty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facilitv. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions.  Prohibition  of 
Non-storm  Water  Discharges.  Prohibited 
non-storm  water  discharges,  including 
vehicle  and  equipment  washwaters,  are 
not  authorized  by  this  permit.  The 
operators  of  such  discharges  must 
obtain  coverage  under  a  separate 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  if 
discharged  to  waters  of  the  U.S.  or 
through  a  municipal  separate  storm 
sewer  system  or  comply  with  applicable 
industrial  pretreatment  requirements  if 
discharged  to  a  municipal  sanitary 
sewer  system. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Deadlines  for  Plan  Preparation  and 
Compliance.  There  are  no  additional 
deadlines  for  plan  preparation  and 
compliance,  other  than  those  stated  in 
Part  IV.A. 

b.  Contents  of  the  Plan.  The  plan  shall 
include,  at  a  minimum,  the  followong 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  who 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 


member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  e 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  emoimts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significanfmaterials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage — A  site  map  indicating 
the  location  of  each  point  of  dischargf 
of  storm  water  associated  with 
industrial  activity,  an  outline  of  the 
portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries  (v*rith  a  prediction  of 
the  direction  of  flow),  each  existing 
structural  control  measxire  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  under  Part 
XI.P.3.b.(2)(c)  (Spills  and  Leaks)  of  this 
permit  have  occurred,  and  the  locations 
of  the  following  activities:  fueling 
stations,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas, 
storage  areas  for  vehicles  and  equipment 
awaiting  maintenance,  loading/ 
unloading  areas,  locations  used  for  the 
treatment,  storage  or  disposal  of  wastes, 
liquid  storage  tanks,  processing  areas, 
storage  areas,  and  all  monitoring 
locations. 

(b)  Inventory  of  Exposed  Materials — 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  tliis  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal:  dirt  or  gravel  parking  areas  for 
storage  of  vehicles  to  be  maintained; 
materials  management  practices 
employed  to  minimize  contact  of 
materials  widi  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 
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(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  fadUty 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data — A  summary  of 
existing  discharge  sampling  data 
describing  poUutants  in  storm  water 
discharges  from  the  facihty,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Summary  of  Potential  Pollutant 
Sources— A  narrative  description  of  the 
potential  pollutant  sources  from  the 
following  activities  associated  with 
vehicle  and  equipment  maintenance 
and  equipment  cleaning:  fueling 
stations:  maintenance  shops;  equipment 
or  vehicle  cleaning  areas;  paved  dirt  or 
gravel  parking  areas  for  vehicles  to  be 
maintained;  loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  paniculate 
generating  procesaes:  and  onsite  waste 
disposal  practices.  The  description  shall 
speciScaliy  hst  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  oil  and  grease, 
etc.)  of  concern  shall  be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facihty.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls; 

[a]  Good  Housekeeping— AH  areas 
that  may  contribute  pollutants  to  storm 
water  discharges  shall  be  maintained  in 
a  clean,  orderly  manner.  The  following 
areas  must  be  specifically  addr^sed; 

(/)  Vehicle  and  Equipment  Storage 
i4reas— The  storage  of  vehicles  and 
equipment  awaiting  maintenance  must 
be  confined  to  designated  areas 
(delineated  on  the  site  map).  The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  these  areas.  The 
facility  shall  consider  the  use  of  drip 
pans  under  vehicles  and  equipment, 
indoor  storage  of  the  vehicles  and 
equipment,  installation  of  berming  and 
diking  of  this  area,  use  of  absorbents, 
roofing  or  covering  storage  areas. 


cleaning  pavement  surface  to  remove  oil 
and  grease,  or  other  eouivalent  methods. 

lii]  Fueling  Areas— The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  rvmoff  from  fueUng  areas.  The 
facility  shall  consider  covering  the 
fueling  area,  using  spill  and  overflow 
protection  and  cleanup  equipment, 
minimizing  runon/runoff  of  storm  water 
to  the  fueling  area,  using  dry  cleanup 
methods,  collecting  the  storm  water 
runoff  and  providing  treatment  or 
recycling,  or  other  equivalent  measures. 
Uii)  Material  Storage  Areas— Storage 
units  of  all  materials  (e.g.,  used  oil.  used 
oil  filters,  spent  solvents,  paint  wastes, 
radiator  fluids,  transmission  fluids, 
hydraulic  fluids)  must  be  maintauied  in 
good  condition,  so  as  to  prevent 
contamination  of  storm  water,  and 
plainly  labeled  (e.g..  "used  oil."  "spent 
solvents."  etc.).  The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  such  storage  areas.  The  facihty 
shall  consider  indoor  storage  of  the 
materials,  installation  of  berming  and 
diking  of  the  area,  minimizing  nmon/ 
runoff  of  storm  water  to  the  areas,  using 
dry  cleanup  methods,  collecting  the 
storm  water  runoff  and  providing 
treatment,  or  other  equivalent  methods, 
(iv)  Vehicle  and  Equipment  Cleaning 
Areas — The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  all  areas  used  for  vehicle  and 
equipment  cleaning.  The  facihty  shall 
consider  performing  all  cleaning 
ojperations  indoors,  covering  the 
cleaning  operation,  ensuring  that  all 
washwaters  drain  to  the  intended 
collection  system  (i.e..  not  the  storm 
water  drainage  system  unless  NPDES 
permitted),  collecting  the  storm  water 
nmoff  from  the  cleaning  area  and 
providing  treatment  or  recycling,  or 
other  equivalent  measures.  The 
discharge  of  vehicle  and  equipment 
wash  waters,  including  tank  cleaning 
operations,  are  not  authorized  by  this 
permit  and  must  be  covered  under  a 
separate  NPDES  permit  or  discharged  to 
a  sanitary  sewer  in  accordance  with 
appUcable  industrial  pretreatment 
requirements. 

(v)  Vehicle  and  Equipment 
Maintenance  Areas — ^The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  nmoff  from  all  areas  used  for 
vehicle  and  equipment  maintenance. 
The  facihty  shall  consider  performing 
all  maintenance  activities  indoors,  using 
drip  pans,  maintaining  an  organized 
inventory  of  materials  used  in  the  shop, 
draining  all  parts  of  fluids  prior  to 
disposal,  prohibiting  wet  clean  up 


practices  where  the  practices  would 
result  in  the  discharge  of  pollutants  to 
storm  water  drainage  systems,  using  dry 
cleanup  methods,  collecting  the  storm 
water  runoff  from  the  meuntenance  area 
and  providing  treatment  or  recycling, 
minimizing  nmon/nmoff  of  storm  water 
areas  or  other  equivalent  measures, 
(vfl  Locomotive  Sanding  (loading 
sand  for  traction)  Aneas— The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  areas  used  for 
locomotive  sanding.  The  facihty  shall 
consider  covering  sandmg  areas, 
minimizing  storm  water  runon/runoff. 
appropriate  sediment  removal  practices 
to  minimize  the  offsite  transport  of 
sanding  material  by  storm  water,  or 
other  equivalent  measures. 

(b)  Preventive  Maintenance— A 
preventive  maintenance  program  shall 
include  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins,  drip 
pans,  vehicle-mounted  dnp 
containment  devices)  as  well  as 
inspecting  and  testing  facihty 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spill  Prevention  and  Response 
Procedures — Areas  where  potential 
spills  could  contribute  pollutants  to 
storm  water  discharges,  and  their 
accompanying  drainage  points,  shall  be 
identified  clearly  in  the  storm  water 
pollution  prevention  plan.  Whers 
appropriate,  specifying  material 
handhng  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  and 
equipment  for  cleaning  up  spills  shall 
be  identified  in  the  plan  and  made 
available  to  the  appropriate  personnel. 

(d)  Inspections— QuahRed  facihty 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  on  a  monthly  basis.  The 
following  areas  shall  be  included  in  all 
inspections:  storage  area  for  vehicles 
and  equipment  awaiting  maintenance, 
fueling  areas,  vehicle  and  equipment 
maintenance  areas  (both  indoors  and 
outdoors),  material  storage  areas, 
vehicle  and  equipment  cleaning  areas, 
and  loading  and  unloading  areas. 
Follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained.  The  use  of  a  checklist 
should  be  considered  by  the  facihty. 
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(e)  Employee  Training— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identiRed  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
of  me  components  and  goals  of  the 
storm  water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  The 
pollution  prevention  plan  shall  identify 
now  often  training  will  take  place;  at  a 
minimum,  training  must  be  held  at  least 
semiannually  (twice  per  calendar  year). 
Employee  training  must,  at  a  minimum, 
address  the  follov%'ing  areas  when 
applicable  to  a  fecility:  summary  of  the 
facility's  pollution  prevention  plan 
requirements;  used  oil  management; 
spent  solvent  management;  spill 
prevention,  response  and  control; 
fueling  procedures;  general  good 
housekeeping  practices;  proper  painting 
procedures;  and  used  battery 
management. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  xmder 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(p  Non-storm  Water  Discharges. 

OiThe  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  vn.G. 
(Signatory  Requirements)  of  this  permit. 
Suai  certification  may  not  be  practical 
if  the  facility  operating  the  storm  water 
discharge  associated  with  industrial 
activity  does  not  have  access  to  an 
outfeU,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  practical,  along 
with  the  identification  of  potential 
significant  soiirces  of  non-storm  water  at 
the  site.  A  discharger  that  is  unable  to 


provide  the  certification  required  by  this 
paragraph  m;ist  notify  the  Director  in 
accordance  with  Part  XI.P.3.b.(3)(iv) 
(Failure  to  Certify)  of  this  permit. 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  in.A.2.  (Prohibition  of 
Non-storm  Water  Discharges)  of  this 
permit  that  are  combined  with  storm 
water  discharges  associated  with 
industrial  activity  must  be  identified  in 
the  plan.  The  plan  shall  identify  and 
ensure  the  implementation  of 
appropriate  pollution  prevention 
measures  for  the  non-storm  water 
component(s)  of  the  discharge. 

(Hi)  A  copy  of  the  NPDES  permit 
issued  for  vehicle  and  equipment 
wash  waters  or,  if  an  NPDES  permit  has 
not  yet  been  issued,  a  copy  of  the 
pending  application  must  be  attached  to 
or  referenced  in  the  plan.  For  facilities 
that  discharge  vehicle  and  equipment 
washwaters  to  the  sanitary  sewer 
system,  the  operator  of  the  sanitary 
system  and  associated  treatment  plant 
must  be  notified.  In  such  cases,  a  copy 
of  the  notification  letter  must  be 
attached  to  the  plan.  If  an  indii^trial . 
user  permit  is  issued  imder  a 
pretreatment  program,  a  copy  of  that 
permit  must  be  attached  in  the  plan.  In 
all  cases,  any  permit  conditions  or 
pretreatment  requirements  must  be 
considered  in  the  plan.  If  the 
washwaters  are  handled  in  another 
manner  (e.g.,  hauled  offsite),  the 
disposal  method  must  be  described  and 
all  pertinent  documentation  (e.g., 
frequency,  volume,  destination,  etc.) 
must  be  attached  to  the  plan. 

(iv)  Failure  to  Certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance)  or,  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
so\irces  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate  , 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control — 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 


factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structiu-al,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  storm  water 
management  practices  (practices  other 
than  those  which  control  the  generation 
or  source(s)  of  pollutants)  us«Hd  to  divert, 
infiltrate,  reuse,  or  otherwise  manage 
storm  water  nmoff  in  a  manner  that 
reduces  pollutants  in  storm  water 
discharges  from  the  site.  The  plan  shall 
pronde  for  the  implementation  and 
maintenance  of  measures  that  the 
permittee  determines  to  be  reasonable 
and  appropriate.  The  potential  of 
various  sources  at  the  facility  to 
contribute  pollutants  to  storm  water 
discharges  associated  with  industrial 
activity  [see  XI.P.3.b.(2)  (description  of 
potential  pollutant  sources)  of  this 
permit]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oil/water 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  deuces.  If  a  facility 
determines  that  other  management 
measures  can  attain  the  same  water 
quality  in  the  storm  water  discharges  as 
an  oil/water  separator,  the  justification 
must  be  included  in  the  plan. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  comprehensive  site  compliance 
evaluations  at  appropriate  intervals 
specified  in  the  plan,  but,  in  no  case  less 
than  once  a  year.  Such  evaluations  shall 
provide; 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of.  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
obser\'ed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
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pollutant  sources  identified  in  the  plan 
in  accordance  with  Part  XI.P.3.b.(2) 
(Description  of  Potential  Pollutant 
Sources)  of  this  permit  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
with  paragraph  XI.P.3.b.(3)  (Measures 
and  Controls)  of  this  permit  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  maimer,  but  in  nor  case 
more  than  12  weeks  after  the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.P.3.b.(3)(b)  (above)  of  the  permit  shall 
be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompiiaiice,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  \TI.G.  (Signatory 
Requirements)  of  this  permit. 

[a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
comphance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  Requirements. 

(1)  Quarterly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
Idescribed  in  (a),  below]  during  daylight 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November. 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 


minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  Ut  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  life  of  the  permit. 

When  a  discharger  is  imable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(c)  Visual  obsen-'ation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facihty  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 


outfall  that  the  permittee  beUeves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (imder  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent)]  shall  be 
provided  in  the  plan. 

O.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Water 
Transportation  Facilities  That  Have 
Vehicle  Maintenance  Shops  and/or 
Equipment  Cleaning  Operations 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  water  transportation 
facilities  that  have  vehicle  (vessel) 
maintenance  shops  and/or  equipment 
cleaning  operations.  The  water 
transportation  industry  includes 
facilities  engaged  in  foreign  or  domestic 
transport  of  freight  or  passengers  in 
deep  sea  or  inland  waters;  marine  cargo 
handling  operations;  ferry  operations; 
towing  and  tugboat  services;  and 
marinas.  These  facilities  are  commonly 
identified  by  Standard  Industrial 
Classification  (SIC)  code  Major  Group 
44. 

Storm  water  discharges  from  water 
transportation  facilities  that  have 
vehicle  (vessel)  and  equipment 
maintenance  shops  (vehicle  and 
equipment  rehabilitation,  mechanical 
repairs,  painting,  fueling  and 
lubrication)  and/or  equipment  cleaning 
operations. 

When  an  industrial  facility,  desCTibed 
by  the  above  eligibiUty  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  acti\'ities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  appUcable  monitoring  and 
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pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Prohibited  non-storm  water 
discharges  of  wastewaters,  such  as  bilge  • 
and  ballast  water,  sanitary  wastes,  and 
coaling  water  originating  from  vessels. 
are  not  authorized  by  this  permit.  The 
operators  of  such  discharges  must  , 
obtain  coverage  under  a  separate  NPDES 
permit  if  discharged  to  waters  of  the 
U.S.  or  through  a  municipal  separate 
storai  sewer  system. 

b.  Authorized  Non-storm  Water 
Discbarges.  Unless  more  restrictive 
Stat3  or  local  regulations  prohibit  such 
releases,  this  permit  authorizes  the 
discharge  of  non-storm  water  from 
routino  external  vessel  washdown 
occurring  over  a  containment  area  on 
land  where  appropriate  pollution 
prevention  measures  have  be»n 
implemented  to  ensure  that  the 
discharge  released  contains  no  nsible 
shefja  of  oil  or  grease,  detergents  or 
visible  solids  such  as  paint  particles, 
barnacles,  and  algae.  Appropriate 
pollution  prevention  measures  may 
inclijide  the  practice  of  using  no 
detergents  or  additives  in  the  pressure 
washing  operations  and  having  a 
Citejiing  screen  at  the  discharge  point  of 
Ihe  dontainment  or  bermsd  area  to 
remc  ve  solids. 

3.  Sturm  Water  Pollution  Prevention 
Plan  Requirements 

a.  jcnienfs  o/P/an.  The  plan  shall 
ir.ck  de,  at  a  minimum,  the  following 
item;;: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
orgailization  as  members  of  a  storm 
v.ate^ Pollution  Prevention  Team  who 
are  responsible  for  developing  the  storm 
watet  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member,  The  activities  and 
responsibihties  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
resuh  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
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sources.  Each  plan  shall  include,  at  a 
minimum: 
(a)  Drainage. 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  under  Part 
XI.Q.3.a.(2Kc)  (Spills  and  Leaks)  of  this 
section  have  occurred,  and  the  locations 
of  the  following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling,  engine  maintenance  and  repair, 
vessel  maintenance  and  repair,  pressure 
washing,  painting,  sanding,  blasting, 
welding,  metal  fabrication,  loading/ 
unloading  areas,  locations  used  for  the 
treatment,  storage  or  disposal  of  wastes; 
liquid  storage  tanks,  liquid  storage  areas 
(i.e..  paint,  solvents,  resins),  and 
material  storage  areas  (i.e..  blasting 
media,  alvmiinum.  steel,  scrap  iron). 
(iij  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  tj-pes  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used. 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materiajs— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  nmoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 


(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 
a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  Ust 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data— A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities  if  applicable:  loading  and 
unloading  operations;  outdoor  stoi-age 
activities;  outdoor  manufacturing  or 
processing  activities  (i.e..  welding, 
metal  fabricating);  significant  dust  or 
particulate  generating  processes  (i.e.. 
abrasive  blasting,  sanding,  painting); 
loading/unloading  areas;  and  onsite 
waste  disposal  practices.  The 
description  shall  specifically  list  any 
significant  potential  source  of  pollutants 
at  the  site  and  for  each  potential  source, 
any  pollutant  or  pollutant  parameter 
(e.g.,  biochemical  oxj'gen  aemand,  etc.) 
of  concern  shall  be  identified. 

(3}  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  cf  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  tjie  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  maimer.  The  following 
areas  must  be  specifically  addressed, 
when  applicable  at  a  facility: 

(ij  Pressure  Washing  Area— When 
pressure  washing  is  used  to  remove 
marine  growth  from  vessels,  the 
discharge  water  must  be  permitted  by  an 
NPDES  permit.  The  pollution 
prevention  plan  must  describe  the 
measures  to  collect  or  contain  the 
discharge  from  the  pressure  washing 
area,  detail  the  method  for  the  removal 
of  the  \isible  solids,  describe  the 
method  of  disposal  of  the  collected 
solids,  and  identify  where  the  discharge 
will  be  released  (i.e..  the  receiving 


61538  Federal  Register  /  Vol.  58.  No.  222  /  Friday.  November  19,  1993  /  Notices 


waterbody,  storm  sewer  system,  sanitary 
sewer  system). 

(ii)  Blasting  and  Painting  Areas— The 
facility  must  consider  containing  all 
blasting  and  painting  activities  to 
prevent  abrasives,  paint  chips,  and 
overspray  from  reaching  the  receiving 
water  or  the  storm  sewer  system.  The 
plan  must  describe  measures  taken  at 
the  facility  to  prevent  or  minimize  the 
discharge  of  spent  abrasive,  paint  chips, 
and  paint  into  the  receiving  waterbody 
and  storm  sewer  system.  The  facility 
may  consider  hanging  plastic  barriers  or 
tarpaulins  during  blasting  or  painting 
operations  to  contain  debris.  Where 
required,  a  schedule  for  cleaning  storm 
systems  to  remove  deposits  of  abrasive 
blasting  debris  and  paint  chips  should 
be  addressed  within  the  plan.  The  plan 
should  include  any  standard  operating 
practices  with  regard  to  blasting  and 
painting  activities.  Such  included  items 
may  be  the  prohibition  of  performing 
uncontained  blasting  and  painting  over 
open  water  or  blasting  ana  painting 
during  windy  conditions  which  can 
render  containment  ineffective. 

(Hi)  Materia}  Storage  Areas— All 
stored  and  containerized  materials 
(fuels,  paints,  solvents,  waste  oil. 
antifreeze,  batteries)  must  be  stored  in  a 
protected,  secure  location  away  from 
drains  and  plainly  labeled.  The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  such  storage  areas. 
The  facility  must  specify  which 
materials  are  stored  indoors  and 
consider  containment  or  enclosure  for 
materials  that  are  stored  outdoors. 
Above  groimd  storage  tanks,  drums,  and 
barrels  permanently  stored  outside  must 
be  delineated  on  the  site  map  with  a 
description  of  the  containment 
measures  in  place  to  prevent  leaks  and 
spills.  The  facility  must  consider 
implementing  an  inventory  control  plan 
to  prevent  excessive  purchasing, 
storage,  and  handling  of  potentially 
hazardous  materials.  Those  facilities 
where  abrasive  blasting  is  performed 
must  specifically  include  a  discussion 
on  the  storage  and  disposal  of  spent 
abrasive  materials  generated  at  the 
facihty. 

(iv)  Engine  Maintenance  and  Repair 
Areas — The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  all  areas  used  for  engine 
maintenance  and  repair.  The  facility 
may  consider  performing  all 
maintenance  activities  indoors, 
maintaining  an  organized  inventory  of 
materials  used  in  the  shop,  draining  all 
parts  of  fluids  prior  to  disposal, 
prohibiting  the  practice  of  hosing  down 
the  shop  floor,  using  dry  cleanup 


methods,  and/or  collecting  the  storm 
water  runoff  from  the  maintenance  area 
and  providing  treatment  or  recycling. 

(vj  Material  Handling  Areas— The 
plan  must  describe  measures  that 
prevent  or  minimize  contamination  of 
the  storm  water  runoff  from  material 
handling  operations  and  areas  (i.e., 
fueling,  paint  and  solvent  mixing, 
disposal  of  process  wastewater  streams 
from  vessels).  The  facility  may  consider 
covering  fueling  areas;  using  spill  and 
overflow  protection;  mixing  paints  and 
solvents  in  a  designated  area,  preferably 
indoors  or  under  a  shed;  and 
minimizing  nmon  of  storm  water  to 
material  handling  areas.  Where 
appUcable,  the  plan  must  address  the 
replacement  or  repair  of  leaking 
connections,  valves,  pipes,  hoses,  and 
soil  chutes  carrying  wastewater  from 
vessels. 

(vi)  Drydock  Activities— The  plan 
must  address  the  routine  maintenance 
and  cleaning  of  the  drydock  to  minimize 
the  potential  for  pollutants  in  the  storm 
water  runoff.  The  plan  must  describe 
the  procedures  for  cleaning  the 
accessible  areas  of  the  drydock  prior  to 
flooding  and  final  cleanup  after  the 
vessel  is  removed  and  the  dock  is 
raised.  Cleanup  procedures  for  oil, 
grease,  or  fuel  spills  occurring  on  the 
drydock  must  also  be  included  within 
the  plan.  The  facility  should  consider 
items  such  as  sweeping  rather  than 
hosing  off  debris  and  spent  blasting 
material  from  the  accessible  areas  of  the 
drydock  prior  to  flooding  and  having 
absorbent  materials  and  oil  containment 
booms  readily  available  to  contain  and 
cleanup  any  spills. 

(vii)  General  Yard  Area— The  plan 
must  include  a  schedule  for  routine 
yard  maintenance  and  cleanup.  Scrap 
metal,  wood,  plastic,  miscellaneous 
trash,  paper,  glass,  industrial  scrap, 
insulation,  welding  rods,  packaging, 
etc.,  must  be  routinely  removed  from 
the  general  yard  area.  The  facility  may 
consider  such  measures  as  providing 
covered  trash  receptacles  in  each  yard, 
on  each  pier,  and  on  board  each  vessel 
being  repaired. 

(bj Preventive  Maintenance— A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  sediment  traps  to 
ensure  that  spent  abrasives,  paint  chips, 
and  solids  will  be  intercepted  and 
retained  prior  to  entering  the  storm 
drainage  system)  as  well  as  inspecting 
and  testing  facihty  equipment  and 
systems  to  uncover  conditions  that 
could  cause  breakdowns  or  failures 
resulting  in  discharges  of  pollutants  to 
surface  waters,  and  ensuring 


appropriate  maintenance  of  such 
equipment  and  systems. 

(c)  Spill  Prevention  and  Response 
Procedures— Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 

4heir  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  /nspecfjons— Quahfied  facihty 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  on  a  monthly  basis.  The 
following  areas  shall  be  included  in  all 
inspections:  pressure  washing  area; 
blasting,  sanding,  and  painting  areas; 
material  storage  areas;  engine 
maintenance  and  repair  areas;  material 
handling  areas;  drydock  area;  and 
general  yard  area!  A  set  of  tracking  or 
follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibihty  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  The 
pollution  prevention  plan  shall  identify 
how  often  training  will  take  place,  but 
in  all  cases  training  must  be  held  at  least 
semiannually  (twice  per  calendar  year). 
Employee  trainiiig  must,  at  a  minimum, 
address  the  following  areas  when 
applicable  to  a  facihty:  used  oil 
management;  spent  solvent 
management;  proper  disposal  of  spent  . 
abrasives;  proper  disposal  of  vessel 
wastewaters,  spill  prevention  and 
control;  fueling  procedures;  general 
good  housekeeping  practices;  proper 
painting  and  blasting  procedures;  and 
used  battery  management.  Employees, 
independent  contractors,  and  customers 
must  be  informed  about  BMPs  and  be 
required  to  perform  in  accordance  with 
these  practices.  The  facility  must 
consider  posting  instructions,  easy  to 
read  descriptions  or  graphic  depictions 
of  BMPs,  spill  control/clean-up 
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equipment  and  emergency  phone 
numbers  in  the  work  areas. 

If]  Recordkeeping  and  Internal 
Reporting  Procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incornorated  into  the  plan. 

(g)  Non-storm  Water  Discharges. 

U)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VU.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  faciUty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outMl,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.Q.3.a.(3)(g)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  m.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 
Non-storm  water  discharges  authorized 
under  Part  XI.Q.2.b.  may  be  released 
independently  of  storm  water 
discharges. 

(Hi)  Failure  to  Certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or.  for  fiacilities  which 


begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
(Insert  date  270  days  after  permit 
issuance),  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  me  resxilts  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabihzation  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  [see 
paragraph  XI.Q.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources)]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oiywater 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  dischvge  associated  vnth 
industrial  activity  (pressure  washing 
area,  blasting  and  sanding  areas, 
painting  areas,  material  storage  areas, 
engine  maintenance  and  repair  areas, 


material  handling  areas,  and  drydock 
area)  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  whether 
they  are  adequate  and  properly 
implemented  in  accordance  with  the 
terms  of  the  permit  or  whether 
additional  control  measures  are  needed, 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made. 

rW  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.Q.3.a.{2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI. Q. 3. a. (3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  sxmimarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
poUution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.Q.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  vnth  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(d)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  Umitations  beyond  those 
described  in  Part  V.  of  this  permit. 
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5.  Monitoring  and  Reporting 
Reqi:iTements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
beg^nniog  (isseTt  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  end 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
linsert  date  4  years  after  permit 
issuance),  permittees  with  water 
transportation  feciHties  must  monitor 
their  storm  water  disdiarges  associated 
with  industrial  activity  at  least  quarterly 
(4  times  per  year)  except  as  prro^ded  in 
paragraplis  5.a.(3)  (Sampling  Waiver). 
5.a.(4)  WepresentativB  Discharge),  and 
5  a.(5)  (Ahemative  Certification).  Water 
transportation  facilities  are  required  to 
monitor  their  storm  water  distiiarges  for 
the  pollutants  of  concern  listed  In  Table 
Q-1  below.  Facilities  must  report  In 
accordance  with  5.b.  (Reporting).  In 
addition  to  the  parameters  listed  in 
Table  Q-1  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hours) 
of  the  storm  event(s)  sampled;  rainfall 
measuremants  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 
sampled  runoff;  the  duration  between 
th^  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  reiofall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gall(»s) 
of  the  discharge  sampled. 

Table  Q-i.— Monitoring 

Requirements 


Poilulents  of  concern 

Monitoring  cut- 
off ooncentra- 
ttcn(mgA.) 

Total     RecovflfaUe     Aiu- 

mmum       „    „. 

Total  Recoverable  Iron 

Total  Recoverable  Lead 

Total  Recoverable  Zinc  _.... 
Chemicai  Oxygen  Demand 
Total  Suspended  Solkto  __ 

0.75 
0.3 

0.0337 
0.065 
65 
100 

(1)  Monitoring  Periods.  Water 
transportation  facilities  shall  monitor 
samples  collected  diiring  the  sampling 
periods  of.  January  to  March,  April  to 
June,  July  to  September,  and  October  to 
December  for  the  years  specified  in 
paraeraph  a.  (above). 

(2j Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  The  grab  sample  shall  be  taken 
dtiring  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 


impracticable,  a  grab  sample  can  be 
taken  during  die  first  hour  of  the 
discharge,  and  the  di%harger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3  J  Sampling  Waiver. 

(a)Advme  Conditions— When  a 
discharger  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (Monitoring 
Periods)  because  of  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  frcm  the  two  separate 
qualiMng  events  in  the  next  monit(»ing 
period  and  submit  this  dnta.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  inchide 
weather  conditions  that  create 
dangerous  conditions  for  persoimel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  eleciorical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  boxen  conditions,  etc.). 

(b)  Low  Concentration  Waiver— When 
the  average  concentration  for  a  pollutant 
calculated  from  aU  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  (insert  date  1  year 
after  permit  issuance]  lasting  through 
(insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
Q-1  under  the  column  Monitoring  Cut- 
off Concentration,  a  focihty  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  bediming 
(insert  date  3  years  after  p^mit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance).  The  facility 
must  submit  to  the  Director,  in  beu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  indxistrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  outMI  for 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facility  has  two  or  more  out^ls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  bv  the  outfaU. 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outMls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
out£all(s)  provided  that  the  permittee 
includes  In  the  starm  water  polhitian 


f)revention  plan  a  descripticn  of  the 
ocation  of  tne  out&lls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  La  addition,  for  each  outfaS 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 

Eercent).  mediunl  (40  to  65  percent),  or 
igh  (above  85  percent)]  shall  be 
provided  in  the  plan.  The  permittee 
shall  inchide  the  description  of  the 
location  of  the  outl&Ils,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  tee  mscharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  VILG. 
(Signatory  Requirements),  that  material 
handling  eqvdpment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  fadhty  within  the  drainage 
area  of  the  out^l  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C  of  this  permit 

b.  Reporting.  Permittees  with  water 
transportation  fadlitiss  shall  submit 
monitoring  results  for  each  outfall 
associated  with  industrial  activity  [or  a 
certification  in  accordance  with 
Sections  (3),  (4),  or  (5)  above]  obtained 
during  the  reporting  period  beginning 
(insert  date  1  year  alter  permit  issuance] 
lasting  through  [insert  date  2  years  after 
permit  issuance]  on  Discharge 
Monitoring  Report  Form(s)  postmarked 
no  later  than  the  31st  day  of  the 
following  March  [insert  the  date  2  years 
after  permit  issuance].  Monitoring 
results  (or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
(insert  date  3  years  after  permit 
issuance)  lasting  through  [insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  tne  following  Mardi.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  qiiarterly 
sampUng  |mriod.  Signed  copies  of 
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Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VI.G.  of  the  fact 
sheet. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with* 
paragraph  b  (above),  water 
transportation  facilities  with  at  least  one 
storm  water  discharge  associated  with 
industrial  activity  through  a  large  or 
medium  municipal  separate  storm 
sewer  system  (systems  serving  a 
population  of  100,000  or  more)  must 
submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
mimicipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  FaciUties  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  soUds,  settled  solids, 
suspended  soUds,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  ht  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  ba  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inch  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  natiu'e  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  dt 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 


sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  faciUty  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
indiistrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
,discliarge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  "such 
outfalls  and  report  that  the  observation 
data  also  appUes  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  imable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

R.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Ship  and 
Boat  Building  or  Repairing  Yards 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  Usted  under 
this  section  shall  apply  to  storm  water 
discharges  from  ship  building  and 
repairing  and  boat  building  and 
repairing.* 

a.  Eligibility.  Storm  water  discharges 
fi'om  ship  building  and  repair  facilities 
and  boat  building  and  repair  faciUties 
under  Standard  Industrial  Classification 
■(SIC)  code  373. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  that  industrial 
facility  shall  comply  with  any  and  all 


•According  to  the  U.S.  Coa^t  Guard,  a  vessel  65 
feet  or  greater  in  length  is  referred  to  as  a  ship,  and 
a  vessel  smaller  than  65  feet  is  a  boaL 


appUcable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
appUcable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
appUcable  to  the  faciUtv. 

u  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  faciUty,  the  eligibiUty 
provisions  of  that  industrial  activity 
section  shaU  not  preclude  the  operator 
of  the  industrial  faciUty  from  compljing 
with  the  appUcable  monitoring  and 
poUution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Prohibited  non-storm  water 
discharges  of  wastewaters,  such  as  bilge 
and  ballast  water,  pressure  wash  water, 
sanitary  wastes,  and  cooling  water 
originating  from  vessels,  are  not 
authorized  by  this  permit.  The  operators 
of  such  discharges  must  obtain  coverage 
imder  a  separate  NPDES  permit  if 
discharged  to  waters  of  the  United 
States  or  through  a  municipal  separate 
storm  sewer  system. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  indixidual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibiUties  of  each  team 
member.  The  acti\'ities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
diuing  dry  weather  from  separate  storm 
sewers  draining  the  faciUty.  Each  plan 
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shall  ideotify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shaU  include,  at  a 
minimum: 
(c)  Dmiitnge. 

(i)  A  site  map  indicating  an  outline  of 
the  pcvtions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  wrater  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  vdiere  major 
spills  or  leaks  identified  under  Part 
XIJi.3.a.(2}(c)  (Spills  and  Leaks)  of  this 
section  have  occurred,  and  the  locations 
of  the  following  activities  where  such 
activities  are  exposed  to  predpitatioo: 
fueling,  engine  maintenance  and  repair, 
vessel  maintenance  and  repair,  pressure 
washing,  painting,  sanding,  blasting, 
welding,  metal  fabrication,  loading/ 
unloading  areas,  locations  used  for  the 
treatment,  storage  or  disposal  of  wastes; 
hquid  storage  tanks,  liquid  storage  areas 
(i.e.,  paint,  solvents,  resins),  and 
material  storage  areas  (i.e..  blasting 
media,  ahunlnum.  steel,  scrap  iron). 
(it)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
sigiuiicant  amounts  of  pollutants,  a 
predicticm  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  Hke^  to  be  present 
in  stonn  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of  a 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  tiie  Hkelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials— 
An  inventoTv  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  oredpilation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  tiie  date  of  tiie  issuance 
of  this  permit  and  the  present;  method 
and  locati'on  of  onsite  storage  or 
disposal;  D!-*erials  management 
practices  ec^ployed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  vears  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  nmol^ 


and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facihty 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data— A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  th^  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities  if  applicable:  loading  and 
imloading  operations;  outdoor  storage 
activities:  outdoor  manufacturing  or 
processing  activities  (Le..  welding, 
metal  fabricating);  significant  dust  <w 
particulate  generating  processes  (i.e., 
abrasive  bitting,  sanding,  painting); 
loadicg/imloading  areas;  and  onsite 
waste  disposal  practices.  The 
description  shall  specifically  list  any 
significant  potential  source  of  pollutants 
at  the  site  and  for  each  potential  source, 
any  pollutant  or  pollutant  parameter 
(e.g.,  biochemical  oxygen  demand,  etc) 
of  concern  shall  be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  ccmtrols  appropriate  for 
the  facility,  and  implement  such 
contiols.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shot] 
reflect  identified  potential  sources  of 
pollutants  at  the  fadlitjk  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
contiols: 

(c)  Gxd  Houseksepin^— Good 
housekeeping  requires  the  maintenance 
of  areas  whid>  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner.  The  following 
areas  must  be  specifically  addressed. 
when  applicable  at  a  facility: 

(i)  Pressure  Washing  y^reo— When 
pressure  washing  is  used  to  remove 
marina  growth  from  vessels,  the 
discharge  water  must  be  permitted  as  a 
process  wastewater  by  an  NPDES 
permit. 

(ii)  Blasting  and  Painting  Areas— The 
facility  must  consider  containing  all 
blasting  and  painting  activities  to 
prevent  abrasives,  paint  diips.  and 
overspray  from  reaching  the  receiving 


water  or  the  storm  sewer  system.  The 
plan  must  describe  measures  taken  at 
the  facility  to  prevent  or  minimize  the 
discharge  of  spent  abrasive,  paint  chips, 
and  paint  into  the  receiving  waterbo<^ 
and  storm  sewer  system.  The  facility 
may  consider  hanging  plastic  barriers  or 
tarpaulins  during  blasting  or  painting 
operations  to  contain  delnis.  Where 
required,  a  schedule  for  cleaning  stoim 
systems  to  remove  deposits  of  abrasive 
blasting  debris  and  paint  chips  should 
be  addressed  within  the  plan.  The  plan 
should  include  any  standard  opwating 
practices  with  regard  to  blasting  and 
painting  activities.  Such  included  items 
may  be  the  prohibition  of  performing 
uncontained  blasting  and  painting  aver 
open  water  or  blasting  antf  painting 
during  windy  conditions  which  can 
render  containment  ineffective. 

(ii)  Material  Storage  Areas— All  stand 
and  containerized  materials  (fuels. 

Eaints,  solvents,  vraste  oil,  antifreeze, 
attaries)  must  he  stored  in  a  protected. 
secure  location  away  from  drains  and 
plainly  labeled.  The  plan  must  describe 
measures  that  prevent  or  mlnimirff 
contamination  of  the  storm  water  runc^ 
from  such  storage  areas.  The  facihty 
must  specify  w^h  materials  are  stored 
indoors  and  consider  containment  at 
enclosure  for  materials  that  are  stored 
outdoors.  Above  ground  storage  tanks, 
drums,  and  barrels  permanentiy  stored 
outside  must  be  delLieated  on  the  site 
map  with  a  description  of  the 
containment  measures  in  place  to 
prevent  leaks  and  spills.  The  facility 
must  consider  implementing  an 
inventory  control  plan  to  prevent 
excessive  purchasing,  storage,  and 
handling  ofpotentially  hazardous 
materials.  Those  facilities  where 
abrasive  blasting  is  performed  must 
specifically  include  a  discussion  on  the 
storage  and  disposal  of  spent  abrasive 
materials  generated  at  the  facili^. 

(iv)  Engine  Mointenance  and  Repair 
Arecsr—'Tb.B  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
bam  all  areas  used  for  engine 
maintenance  and  repair.  The  facilily 
must  consider  performing  all 
maintenance  activities  indoors, 
maintaining  an  organized  inventory  of 
materials  used  in  the  shop,  draining  all 
parts  of  fluids  prior  to  disposal, 
prohibiting  wet  clean  up  practice  v^here 
the  practice  would  result  in  the 
exposure  of  pollutants  to  storm  water, 
using  dry  cleanup  methods,  and/or 
collecting  the  storm  water  runoff  iiom 
the  maintenance  area  and  providing 
treatment  or  recycling. 

(v)  Material  nandhng  Areas— The 
plan  must  describe  measures  that 
prevent  or  mfnimfig  contamination  of 
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the  storm  water  runoff  from  material 
handling  operations  and  areas  (i.e., 
fueling,  paint  &  solvent  mixing,  disposal 
of  process  wastewater  streams  from 
vessels).  The  facility  must  consider 
covering  fueling  areas;  using  spill  and 
overflow  protection;  mixing  paints  and 
solvents  in  a  designated  area,  preferably 
indoors  or  under  a  shed;  and 
minimizing  runon  of  storm  water  to 
material  handling  areas.  Where 
applicable,  the  plan  must  address  the 
replacament  or  repair  of  leaking 
connections,  valves,  pipes,  hoses,  and 
soil  chutes  carrying  wastewater  from 
vessels. 

(vi)  Drydock  Activities— The  plan 
must  address  the  routine  maintenance 
and  cleaning  of  the  drydock  to  minimize 
the  potential  for  pollutants  in  the  storm 
water  runoff.  The  plan  must  describe 
the  procedures  for  cleaning  the 
accessible  areas  of  the  drydock  prior  to 
flooding  and  final  cleanup  after  the 
vessel  is  removed  and  the  dock  is 
raised.  Cleanup  procedures  for  oil, 
grease;  or  fuel  spills  occurring  on  the 
drydock  must  also  be  included  within 
the  plan.  The  facility  must  consider 
items  such  as  sweeping  rather  than 
hosing  off  debris  and  spent  blasting 
material  from  the  accessible  areas  of  the 
drjdock  prior  to  flooding  and  having 
absorbent  materials  and  oil  containment 
booms  readily  available  to  contain  and 
cleanup  any  spills. 

(vii)  Cenercd  Yard  Area— The  plan 
must  include  a  schedule  for  routine 
yard  maintenance  and  cleanup.  Scrap 
metal,  wood,  plastic,  miscellaneous 
trash,  paper,  glass,  industrial  scrap, 
insulation,  welding  rods,  packaging, 
etc.,  must  be  routinely  removed  from 
the  general  yard  area.  The  facility  must 
consider  such  measures  as  providing 
covered  trash  receptacles  in  each  yard. 
on  each  pier,  and  on  board  each  vessel 
being  repaired. 

(bj Preventive  Maintenance — ^A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  sediment  traps  to 
ensure  that  spent  abrasives,  paint  chips, 
and  solids  will  be  intercepted  and 
retained  prior  to  entering  the  storm 
drainage  system)  as  well  as  inspecting 
and  testing  facihty  equipment  and 
systems  to  uncover  conditions  that 
could  cause  breakdowns  or  failures 
resulting  in  discharges  of  pollutants  to 
surface  waters,  and  ensuring 
appropriate  maintenance  of  such 
equipment  and  s>-stems. 

(cj  Spill  Prevention  and  Response 
Procedures — ^Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 


their  accompan3ang  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procediores  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections — Qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  on  a  .Tionthly  basis.  The 
following  artJas  shall  be  included  in  all 
inspections:  pressure  washing  area; 
blasting,  sanding,  and  painting  areas; 
material  storage  areas;  engine 
maintenance  and  repair  areas;  material 
handling  areas;  drydock  area;  and 
general  yard  area.  A  set  of  tracking  or 
follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training— ^.m^gXoyee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibiUty  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan.  The 
pollution  prevention  plan  shall  identify 
how  often  training  will  take  place,  but 
in  all  cases  training  must  be  held  at  least 
semiannually  (twice  per  calendar  year). 
Employee  training  must,  at  a  minimum, 
address  the  following  areas  when 
applicable  to  a  facility:  used  oil 
management;  spent  solvent 
management;  proper  disposal  of  spent 
abrasives;  proper  disposal  of  vessel 
wastewaters,  spill  prevention  and 
control;  fueling  procedures;  general 
good  housekeeping  practices;  proper 
painting  and  blasting  procedures;  and 
used  battery  management.  Employees, 
independent  contractors,  and  customers 
must  be  informed  about  BMPs  and  be 
required  to  perform  in  accordance  with 
these  practices.  The  facihty  should 
consiaer  posting  easy  to  read 
descriptions  or  graphic  depictions  of 
BMPs  and  emergency  phone  numbers  in 
the  work  areas. 

if]  Recordkeeping  and  Internal 
Reporting  Procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  imder 
this  part.  Inspections  and  maintenance 


activities  shall  be  doamiented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

Igj  Non-storm  Water  Discharges. 

(i)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  vrater  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VU.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge,  hi  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  pro\-ide 
the  certification  required  by  tliis 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.R.3.a.(3)(g)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  HI.  A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  Failure  to  Certify— Any  facihty 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inabiUty  to  perform  adequate  tests  cr 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  tesi 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm' water  discharges 
to  the  storm  sewer;  and  why  adequate 
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tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control — 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
fi-om  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  (see 
paragraph  XI.R.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources))  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include;  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oil/water 
separatocs),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  nO'Case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  including,  but  not 
limited  to,  pressure  washing  area, 
blasting  and  sanding  areas,  painting 
areas,  material  storage  areas,  engine 
maintenance  and  repair  areas,  material 
handling  areas,  and  drydock  area,  shall 
be  visually  inspected  for  evidence  of.  or 
the  potential  for.  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Stnict\iral  stonn  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 


measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.R.3.a.(2)  of  this  section  (Description 
cf  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.R.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  obser\'ations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.R.3.a.(4)(b)  (above)  of  the  permit  shall 
be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncomphance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VTI.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.{3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
begiiming  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
Issuance),  permittees  witii  ship  and  boat 
building  and  repair  faciUties  must 
monitor  their  storm  water  discharges 
associated  with  industrial  activity  at 


least  quarterly  (4  times  per  year)  except 
as  provided  in  paragraphs  5. a. (3) 
(Sampling  Waiver),  5.a.(4) 
(Repre.«entative  Discharge),  and  5.a.(5) 
(Alternative  Certification).  Ship  and 
boat  building  and  repair  facilities  are 
required  to  monitor  their  storm  water 
discharges  for  the  pollutants  of  concern 
listed  in  Table  R-1  below.  Facilities 
must  report  in  accordance  with  5.b. 
(Reporting).  In  addition  to  the 
parameters  listed  in  Table  R-l  below, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 

Table  R-i  .—Monitoring 
Requirements 


Pollutants  of  concern 

Monitoring  cut- 
off concentra- 
tion (mgl) 

Total  Recoverable  Copper  ... 

Total  Recoverable  Zinc  

Total  Recoverable  Iron 

Total  Recoverable  Lead 

Total  Recoverable  Arsenic  ... 
Nitrate  +  Nitrite  as  N  

.009 
.065 
.3 
.0337 

.000018 
0.68 

(1)  Monitoring  Periods.  Ship  and  boat 
building  and  repair  facilities  shall 
monitor  samples  collected  during  the 
sampling  periods  of:  January  to  March, 
April  to  June,  July  to  September,  and 
October  to  December  for  the  years 
specified  in  paragraph  a.  (above). 

(2)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non 
storm  water  discharge. 
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(3)  Sampling  Waiver. 

(a)  Adverse  Conditions — ^When  a 
discharger  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (Monitoring 
Periods)  because  of  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  from  the  two  separate 
qualifving  events  in  the  next  monitoring 
period  and  submit  this  data.  Adverse     , 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  Waiver— When 
the  average  concentration  for  a  pollutant 
calculated  fi-om  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 
after  permit  issuance)  lastiag  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
R-1  uiider  the  column  Monitoring  Cut- 
cff  Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  (insert  date  4 
years  after  permit  issuance).  The  facility 
must  srubmit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  l^as  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  aiea  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  Discbarge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  jan  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
wtbin  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  Ithat  the  quantitative  data  also 
applies  to  the  substantially  idontical 
outfalUs)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 

fireveiition  plan  a  description  of  the 
ocatiaa  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  beheves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (imder  40 
percent),  mediimi  (40  to  65  percent),  or 
nigh  (above  65  percent)]  shall  be 
provided  in  the  plan.  The  permittee 


shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5)  ARemative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
pro\'ided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  faciUty  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  s'orm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 

b.  Reporting.  Permittees  with  ship  and 
boat  building  and  repair  facilities  shall 
submit  monitoring  results  for  each 
outfall  associated  with  industrial 
activity  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  reporting  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance)  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March  [insert  the  date  2 
years  after  permit  issupjice].  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Fonr:(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitonng  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VLG.  of  the  fact 
sheet. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above).  Ship  and  boat 
building  and  repair  facilities  with  at 
least  one  storm  water  discharge 
associated  with  industrial  activity 


through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  submit  signed  copies  of  discharge 
monitoring  reports  to  tne  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  imless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  sncv\Tnclt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  soUds, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  m'lst  be 
conducted  in  a  well  lit  area,  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e..  runoff  cr  snow  melt), 
visual  quahty  of  the  storm  water 
discharge  (including  obser\'ations  of 
color,  odor,  clarity,  floatmg  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
end  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
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permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  resuh  of  adverse 
climatic  conditions,  the  discharger  must 
doaiment  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  incluoe 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  malte  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

S.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Vehicle 
Maintenance  Areas,  Equipment 
Cleaning  Areas,  or  Deicing  Areas 
Located  at  Air  Transportation  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  airports,  air  terminals 
and  flying  fields  generally  classified 
under  Standard  Industrial  Classification 
(SIC)  code  45  which  have  vehicle 
maintenance  shops,  material  handling 
facilities,  equipment  cleaning 
operations  or  airport  deicing  operations. 

a.  Eligibility.  Only  those  portions  of 
the  facility  that  are  either  involved  in 
vehicle  maintenance  (including  vehicle 
rehat)ilitation,  mechanical  repairs, 
painting,  fueling,  and  lubrication), 
equipment  cleaning  operations,  or 
deicing  operations  are  addressed  under 
this  section. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  reqiiirements  of  the 
other  section(s)  in  addition  to  all 
appUcable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 


industrial  activities).  The  operator  of  the 
facihty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Non-storm  water  discharges 
including  aircraft,  ground  vehicle, 
runway  and  equipment  washwaters,  and 
dry  weather  discharges  of  dfaicing/anti- 
icing  chemicals  are  not  authorized  by 
this  permit.  Operators  of  such 
discnarges  must  obtain  coverage  under 
a  separate  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  if 
discharged  to  waters  of  the  U.S.  or 
through  a  municipal  separate  storm 
sewer  system. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements.  The  permittee 
(Airport  authority)  shall  ensxire  that 
storm  water  pollution  prevention  plans 
are  developed  and  implemented  for 
areas  of  the  facihty  occupied  by  tenants 
of  the  airport  who  conduct  operations 
which  result  in  storm  water  discharges 
associated  with  industrial  activity.  For 
the  purposes  of  today's  permit,  tenants 
of  the  airport  facility  includes  airline 
companies,  fixed  based  operators  and 
other  parties  which  have  contracts  with 
the  airport  authority  to  conduct 
business  operations  on  airport  property 
which  result  in  storm  water  discharges 
associated  with  industrial  activity  as 
described  In  paragraph  1  of  this  section. 
Plans  developed  for  areas  occupied  by 
tenants  shall  include  the  requirements 
specified  in  this  section,  and  be 
integrated  with  the  storm  water 
pollution  prevention  plan  for  the  entire 
airport.  Plan  should  be  developed  in 
accordance  with  Part  IV.A. 

a.  Contents  of  Plan.  Each  plan  shall 
include,  at  a  minimuTn,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  as  member(s)  of  a  storm 
water  Pollution  Prevention  Team  who 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  management  in  its 
implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 


member.  The  activities  and 
responsibihties  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facihty.  Each  plan 
shall  identify  aJJ  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 
(a)  Drainage. 

(i)  A  site  map  indicating  an  outline  of 
the  drainage  area  of  each  storm  water 
outfall  within  the  facihty  boundaries, 
each  existing  structural  control  measure 
to  reduce  pollutants  in  storm  water 
runoff,  surface  water  bodies,  locations 
where  significant  materials  are  exposed 
to  precipitation,  locations  where  major 
spills  or  leaks  identified  under 
paragraph  XI.S.3.a.(2)(c)  (Spills  and 
Leaks)  of  this  section  have  occurred, 
and  the  locations  of  the  following 
activities  where  such  activities  are 
exposed  to  precipitation:  aircraft  and 
runway  deicing/anti-icing  operations; 
fueling  stations;  airvjaft,  ground  vehicle 
and  equipment  maintenance  and/or  ■ 
cleaning  areas;  storage  areas  for  aircraft, 
groimd  vehicles  and  equipment 
awaiting  maintenance;  loading/ 
imloading  areas;  locations  used  for  the 
treatment,  storage  or  disposal  of  wastes, 
Uquid  storage  tanks,  processing  areas 
and  storage  areas. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  v«th  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(iii)  The  site  map  developed  for  the 
entire  airport  shall  indicate  the  location 
of  each  tenant  of  the  facihty  that 
conducts  industrial  activities  as 
described  in  Part  Xl.S.l.a.,  and 
incorporate  information  from  the 
tenants  site  map  (including  a 
description  of  industrial  activities. 
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significant  materials  exposed,  and 
existing  management  practices). 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  of 
storm  water  runoff. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  terra  of  the  permit. 

(d)  Sampling  Data — ^A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  aircraft,  runway,  groimd 
vehicle  and  equipment  maintenance 
and  cleaning;  aircraft  and  runway 
deicing/anti-icing  operations  (including 
apron  and  centralized  aircraft  deicing 
stations,  runways,  taxi  ways  and  ramps); 
outdoor  storage  activities;  loading  and 
unloading  operations;  and  onsite  waste 
disposal.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  facility  and 
for  each  potential  source,  any  pollutant 
or  pollutant  parameter  [e.g.,  biochemical 
oxygen  demand  (BOD3),  oil  and  grease, 
etc.)  of  concern  shall  be  identified. 

Facilities  which  conduct  deicing 
operations  shall  maintain  a  record  of  the 
types  (including  the  Material  Safety 
Data  Sheets  (MSDS)]  and  monthly 
quantities  of  deicing/anti-idng 
diemicals  used  by  all  parties 
conducting  deicing  operations  at  the 
airport  {acUity. 


(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  01  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  priority  in  selecting 
controls  shall  reflect  identified  potential 
soim:es  of  pollutants  at  the  faciUty.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  whidi  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner. 

U)  Aircraft,  Ground  Vehicle  and 
Equipment  Maintenance  i^reas— The 
permittee  should  ensiire  the   * 
maintenance  of  equipment  is  conducted 
in  designated  areas  only  and  clearly 
identify  these  areas  on  the  ground  and 
delineate  them  on  the  site  map.  The 
plan  must  describe  measures  that 
prevent  or  minimize  the  contamination 
of  the  storm  water  nmoff  from  all  areas 
used  For  aircraft,  ground  vehicle  and 
equipment  maintenance  (including  the 
maintenance  conducted  on  the  terminal 
apron  and  in  dedicated  hangars). 
Management  practices  such  as 
performing  maintenance  activities 
indoors,  maintaining  an  organized 
inventory  of  materials  used  in  the 
maintenance  areas,  draining  all  parts  of 
fluids  prior  to  disposal,  preventing  the 
practice  of  hosing  down  the  apron  or 
hangar  floor,  using  dry  cleanup 
methods,  and/or  collecting  the  storm 
water  runoff  from  the  maintenance  area 
and  providing  treatment  or  recycling 
should  be  considered. 

[ii]  Aircraft,  Ground  Vehicle  and 
Equipment  Cleaning  Areas— The 
permittee  should  ensure  that  cleaning  of 
equipment  is  conducted  in  designated 
areas  only  and  clearly  identify  these 
areas  on  the  ground  and  delineate  them 
on  the  site  map.  The  plan  must  describe 
measures  that  prevent  or  minimize  the 
contamination  of  the  storm  water  nmoff 
from  all  areas  used  for  aircraft,  ground 
vehicle  and  equipment  cleaning. 
Management  practices  such  as 
performing  cleaning  operations  indoors, 
and/or  collecting  the  storm  water  runoff 
fi'om  the  cleaning  area  and  providing 
treatment  or  recycling  should  be 
considered. 

Uii)  Aircraft,  Ground  Vehicle  and 
Equipment  Storage  Areas— The  storage 
of  aircraft,  groimd  vehicles  and 
equipment  awaiting  maintenance  must 
be  confined  to  designated  areas 
(delineated  on  the  site  map).  The  plan 
must  describe  measures  that  prevent  or 
minimize  the  contamination  of  the 


storm  water  nmoff  from  these  areas. 
Management  practices  such  as  indoor 
storage  of  aircraft  and  ground  vehicles, 
the  use  of  drip  pans  for  the  collection 
of  fluid  leaks,  and  perimeter  drains, 
dikes  or  berms  surrounding  storage 
areas  should  be  considered. 

(jV)  Material  Storage  i4reas— Storage 
units  of  all  materials  (e.g.,  used  oils, 
hydraulic  fluids,  spent  solvents,  and 
waste  aircraft  fuel)  must  be  maintained 
in  good  condition,  so  as  to  prevent  or 
minimize  contamination  of  storm  water, 
and  plainly  labeled  (e.g..  "used  oil." 
"Contaminated  Jet  A,"  etc.).  The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  storage  areas. 
Management  practices  such  as  indoor 
storage  of  materials,  centralized  storage 
areas  for  waste  materials,  and/or 
installation  of  banning  and  diking 
around  storage  areas  should  be 
considered  for  implementation. 

(v)  Airport  Fuel  System  and  Fueling 
Areas — ^The  plan  must  describe 
measiu^s  that  prevent  or  minimize  the 
discharge  of  fuels  to  the  storm  sewer 
resulting  from  fuel  servicing  activities  vi 
other  operations  conducted  in  support 
of  the  airport  fuel  system.  Where  the 
discharge  of  fuels  into  the  storm  sewer 
cannot  be  prevented,  the  plan  shall 
indicate  measures  that  will  be  employed 
to  prevent  or  minimize  the  discharge  of 
the  contaminated  runoff  into  receiving 
surface  waters.  Management  practices 
such  as  implementing  spill  and 
overflow  practices  (e.g..  placing  sorptive 
materials  beneath  aircraft  dxu"ing  fueling 
operations),  using  dry  cleanup  methods, 
and/or  collecting  the  storm  water  runoff 
should  be  considered. 

(b)  Preventive  Maintenance — ^A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  removing  debris  from 
catch  basins)  as  well  as  inspecting  and 
testing  facility  equipment  and  systems 
to  uncover  conditions  that  could  cause 
breakdowns  or  failures  resulting  in 
discharges  of  pollutants  to  surface 
waters,  and  ensuring  appropriate 
maintenance  of  such  equipment  and 
systems. 

(c)  Spill  Prevention  and  Response 
Procedures — ^Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  The 
plan  shall  describe  material  handling 
procedures,  storage  requirements,  and 
consider  the  use  of  equipment  such  as 
diversion  valves.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
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the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Sourre  Reduction — Facilities 
v/hicb  conduct  aircrait  and/or  runway 
(including  taxiways  and  ramps)  deidng/ 
e.^ti-icing  operations  shall  evaluate 
present  operating  procedures  to 
consider  alternative  practices  to  reduce 
the  overall  amount  of  deicing/anti-idng 
chemicals  used  and/or  lessen  the 
environmental  impact  of  the  pollutant 
source. 

(i)  With  regard  to  runway  deicing/ 
anti-icing  operations,  facilities,  at  a 
minimum,  shall  evaluate:  present 
application  rates  to  ensure  against 
excessive  over  application;  metered 
application  of  deidng/anti-idng 
chemical;  pre-wetting  dry  chemical 
constituents  prior  to  application; 
installation  of  runway  ice  detection 
systems;  implementing  anti-icing 
operations  as  a  preventive  measure 
against  ice  buildup;  and  the  use  of 
substitute  deicing  compounds  such  as 
potassium  acetate  in  lieu  of  ethylene 
glycol  and/or  urea. 

(ii)  In  considering  ahemative 
management  practices  for  aircraft 
deicing  operations,  facilities  should 
evaluate  current  application  rates  and 
practices  to  ensure  against  excessive 
over  application,  and  pretreating  aircraft 
with  hot  water  prior  to  the  application 
of  a  deicing  chemical,  thus  reducing  the 
overall  amount  of  chemical  used  per 
operation. 

Source  reduction  measures  that  the 
facility  determines  to  be  reasonable  and 
appropriate  shall  be  Implemented  and 
maintained.  The  plan  shall  provide  a 
narrative  explanation  of  the  options 
considered  and  the  reasoning  for 
whether  or  not  to  implement  them. 

(e)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
prevent  or  reduce  sourcefs)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
trom  the  lite.  The  potential  of  various 
source*  aMh>  facility  to  contribute 
pollutante  to  storm  water  dischai^ 
assodatad  with  Industrial  activity  [see 
paragraph  XI.S.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources))  shall  be  considered. 
Appropriate  measures  may  include: 
vegetative  swales,  reuse  of  collected 
storm  i*rater  (such  as  for  a  process  or  as 
an  irrigation  soiuce),  inlet  controls 
(such  as  oil/water  separators),  snow 
management  activities,  infiltration 


devices,  and  wet  detention/retention 
devices.  Measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained. 

(U  Facilities  which  conduct  aircraft 
and/or  runway  deidng/anti-icing 
operations  shall  also  provide  a  narrative 
consideration  of  management  practices 
to  control  or  manage  contaminated 
runoff  from  areas  where  deicing/anti- 
idng  operations  occiur  to  reduce  the 
amount  of  pollutants  being  discharged 
from  the  site.  Structural  controls  such  as 
establishing  a  centralized  aircraft 
deicing  fadhty,  and/or  collection  of 
contaminated  runoff  for  treatment  or 
recycling  shovdd  be  considered. 
Collection  and  treatment  alternatives 
indude,  but  are  not  limited  to,  retention 
basins,  detention  basins  with  metered 
controlled  release.  Underground  Storage 
Tanks  (USTs)  andJot  disposal  to 
Publidy  Ov^med  Treatment  Works 
(POTVV)  by  way  of  sanitary  sewer  or 
hauling  tankers.  Runoff  management 
controls  that  the  fadhty  determines  to 
be  reasonable  and  appropriate  shall  be 
implemented  and  maintained.  The  plan 
shoxdd  consider  the  recovery  of  deicing/ 
anti-icing  materials  when  these 
materials  are  applied  during  non- 
predpitation  events.  The  plan  shall 
provide  a  narrative  explanation  of  the 
controls  considered  and  the  reasoning 
for  whether  or  not  to  implement  them. 

(f)  Inspections—In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  reqidred  under  paragraph 
XI.S.3.a.(4)  of  this  section,  qualified 
fadhty  personnel  shall  be  identified  to 
inspect  designated  equipment  and  areas 
of  the  fadhty  specified  in  the  plan.  The 
inspection  frequency  shall  be  spedfied 
in  the  plan,  but  at  a  minimum  be 
conducted  once  per  week  during 
deidng/anti-idng  application  periods 
for  areas  where  deidng/anti-idng 
operations  are  being  conducted.  A  set  of 
tracking  or  follow-up  procedures  shall 
be  used  to  ensure  that  appropriate 
actions  are  takes  in  response  to  the 
Inspections.  Records  of  inspections 
shall  be  maintained.  The  use  of  a 
cheddist  developed  by  the  pollution 
prevention  team  is  encouraged. 

(g)  Polluticn  Prevention  Training— 
Pollution  prevention  training  programs 
shall  be  developed  to  inform  airport 
management  and  tenant  personnel 
responsible  for  implementing  activities 
identified  in  the  storm  water  pollution 
prevention  plan  of  the  components  and 
goals  of  the  plan.  Training  should 
address  topics  sudi  as  spill  response, 
good  housekeeping,  aircraft  and  runway 
deidng/anti-idng  procediu^s,  and 
material  management  practices.  The 


pollution  prevention  plan  shall  identify 
periodic  dates  fcr  such  training. 

fh)  Recordkeeping  and  Internal 
Reporting  Procedures— A  description  of 
inddents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  disdiarges  shsll 
be  induded  in  the  plan.  Inspections  and 
maintenance  activities  shall  be 
documented  and  records  shall  be 
incorporated  into  the  plan. 
(i)  Non-storm  Water  Discharges, 
(i)  The  plan  shall  include  a 
certification  that  the  discharge  points 
have  been  tested  or  evaluated  for  the 
presence  of  non-storm  water  discharges. 
The  certification  shall  indude  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  tasting  and/or 
evaluation,  and  the  onsite  oraina^ 
points  that  were  direcdy  observed 
during  the  test  Certifications  shall  be 
signed  in  accordance  with  Part  \1I.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  fadhty  operating  the 
storm  water  discharge  assodated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  ccnduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
bidicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  imable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XLS.3.a.(3){iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  other  sources  of  non-storm 
water  listed  in  Part  IILA.  (Prohibition  of 
Non-storm  Water  Discharges)  of  this 
permit  that  are  combined  with  storm 
water  discharges  assodated  with 
industrial  activity  must  be  identified  ia 
the  plan.  The  plan  shall  identify  and 
ensure  the  implementation  of 
appropriate  pollution  prevention 
measures  for  the  non-storm  water 
component(s)  of  the  discharge. 

(in)  Failure  to  Certify— Any  fedlity 
that  is  unable  to  provide  the 
certification  reqxu'red  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Dirertor  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  fadllties  which 
begin  to  discharge  storm  water 
associated  with  Industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  a 
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notice  of  intent  to  be  covered  by  tbis 
permit.  If  tbe  failure  to  certify  is  caused 
by  the  inability  to  perform  adequate 
tests  or  evaluation^,  sucb  notification 
shall  describe:  the  procedure  of  any  test 
conducted  for  tbe  presence  of  non-storm 
water  discbarges;  die  results  of  sucb  test 
or  otber  relevant  observations;  potential 
sources  of  non-storm  water  discbarges 
to  the  storm  sewer;  and  why  adequate 
tests  for  sucb  storm  sewers  were  not 
feasible.  Non-storm  water  discbarges  to 
waters  of  tbe  United  States  which  are      ' 
not  autborized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(j)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  QuaHfied  personnel  shall 
conduct  site  compliance  evaluations 
during  periods  of  deicing/anti-icing 
operations  at  appropriate  intervals 
specified  in  the  plan,  but  in  no  case  less 
than  once  a  year.  Sucb  evaluations  shall 
provide: 

(a)  Areas  contributing  to  a  storm 
water  discbarge  associated  witb 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  tbe 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  witb  tbe  terms  of  tbe  permit 
or  whether  additional  control  measures 
are  needed.  Stnictiiral  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  tbe  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  tbe 
plan,  such  as  spill  response  eqiiipment, 
shall  be  made. 

(b)  Based  on  tbe  results  of  tbe 
inspection,  tbe  description  of  potential 
pollutant  sources  identified  in  tbe  plan 
in  accordance  witb  paragraph 
XI.S.3.a.(2)  of  tbis  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  Identified  in  the  plan  in 
accordance  with  paragraph  XI.S.3.a.(3) 
of  tbis  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  sucb  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  tbe  plan  in  a  timely  maimer, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 


(c)  A  report  summarizing  tbe  scope  of 
the  inspection,  personnel  making  the 
inspection,  tbe  date(s)  of  tbe  inspection, 
major  observations  relating  to  tbe 
implementation  of  tbe  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  witb  paragraph 
XI.S.3.a.(4)(b)  (above)  of  the  permit  shall 
be  made  and  retained  as  part  of  tbe 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  imder 
tbis  permit  terminates.  Tbe  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  tbe  report  shall  contain 
a  certification  tbat  the  faciUty  is  in 
compliance  witb  tbe  storm  water 
pollution  prevention  plan  and  tbis 
permit.  The  report  shall  be  signed  in 
accordance  witb  Part  Vn.G.  (Signatory 
Requirements)  of  tbis  permit. 

(a)  Where  compUance  evaluation 
schedules  overlap  witb  inspections 
required  under  3.a.(3)(f),  tbe  compUance 
evaluation  may  be  conducted  in  place  of 
one  sucb  inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  Umitations  beyond  those  in  Part 
V.  of  tbis  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  During  tbe  period  beginning  on  tbe 
effective  date  and  lasting  tbrou^  tbe 
expiration  date  of  this  permit,  faciUties 
which  conduct  aircraft  and/or  runway 
deicing/anti-icing  operations: 

(1)  Snail  prepare  estimates  for  annual 
pollutant  loadings  resulting  from 
discbarges  of  spent  deicing  chemicals 
from  tbe  facility.  Tbe  loading  estimates 
shall  reflect  tbe  amounts  of  deicing 
chemicals  discharged  to  separate  storm 
sewer  systems  or  surface  waters,  prior  to 
and  after  implementation  of  tbe 
facility's  storm  water  pollution 
prevention  plan.  Such  esUmates  shall  be 
reviewed  by  a  Registered  Professional 
Engineer,  and  certified  by  such 
engineer.  By  means  of  the  certification, 
the  engineer,  ba\ing  examined  tbe 
facility's,  deicing  procedures,  and 
proposed  control  measures  described  in 
the  storm  water  pollution  prevention 
plan,  shall  attest  that  the  leading 
estimates  have  been  prepared  in 
accordance  witb  good  engineering 
practices.  Certified  loading  estimates  are 
to  be  retained  at  tbe  airport  facibty  and 
attached  to  the  storm  water  pollution 
prevention  plan. 

b.  Analytical  Monitoring 
Requirements.  During  the  period 
begiiming  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 
tbe  period  beginning  [insert  date  3  years 


after  permit  issuance]  lastuig  through 
[insert  date  4  years  after  permit 
issuance),  airports  tbat  use  more  than 
100,000  gallons  of  glycol-based  deicing 
chemicals  and/ or  100  tons  or  more  of 
urea  on  an  average  aimual  basis  shall 
monitor  outfalls  from  the  facility  tbat 
collect  nmoff  from  areas  where  deicing/ 
anti-icing  activities  occur  4  times  during 
months  of  deicing  (November  to  March), 
except  as  provided  in  paragraphs  5.a.(3) 
(Sampling  Waiver),  5.a.(4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification).  Airports 
which  are  subject  to  these  monitoring 
'requirements  must  sample  their  storm 
water  discbarges  for  the  pollutants  of 
concern  Usted  in  Table  S-\  below.  Sucb 
facilities  must  report  in  accordance  witb 
5.b.  (Reporting).  In  addition  to  the 
parameters  listed  in  Table  S-1  below, 
tbe  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled:  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  tbe 
duration  between  tbe  storm  event 
sampled  and  tbe  end  of  tbe  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
tbe  total  volume  (in  gallons)  of  the 
discharge  sampled. 

Table  S-1  .—Monitoring    • 
Requirements 


Pollutants  of  concern 


BiochemicaJ  Oxygen  De- 
mand (BOD5). 

Chamicai  Oxygen  Demand 
(COD). 

Total  Kjeldahl  Nitrogen 
(TKN). 

PH ; 


Monitoring  cut- 
off concentra- 
tion 


9  mg/L. 
65  mg/L. 
1 .50  mg/L. 
6.5  to  9  s.u. 


For  the  purposes  of  today's  permit, 
the  "average  annual"  usage  rate  of 
deicing/anti-icing  chemicals  is 
determined  by  averaging  the  amounts  of 
deicing/anti-icing  chemicals  used  at  the 
facility  in  tbe  3  previous  calendar  years. 

(1)  Monitoring  Periods.  Airports  that 
use  more  than  100,000  gallons  of  glycol- 
based  deicing  chemicals  and/ or  100  tons 
or  more  of  urea  on  an  average  annual 
basis  shall  monitor  outfalls  from  the 
faciUty  that  collect  runoff  from  areas 
where  deicing/anti-icing  activities  occur 
four  times  per  year  during  periods  when 
deicing/anti-icing  activities  occur 
(November  to  March),  in  the  years 
specified  in  paragraph  n.  (above). 

(2)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  sucb 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
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magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  Inch  raln&li)  storm 
event  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  ^^^b  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
whore  practicable  permittees  must 
attempt  '.o  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 
(3)  Sampling  W(u\-er. 
(a)  Adverse  Conditions— When  a 
discharger  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (Monitoring 
Periods)  because  of  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  from  the  two  separate 
qualiMng  events  in  the  next  monitoring 
period  and  submit  this  data.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  ccaditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  iVa/ver— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  aata 
collected  from  an  outfeU  during  the 
monitoring  period  (insert  date  1  year 
after  permit  issuance)  lasting  through 
[Lnsert  date  2  years  after  permit 
issuance)  is  less  than  the  cc;rresponding 
value  for  that  pollutant  listed  in  Table 
S-l  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  be^nning 
(iE.=wrt  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance).  The  facility 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
vwthln  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 


discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 

f)revention  plan  a  description  of  the 
ocation  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainege  area  [e.g.,  low  (under  40 

Eercent),  medium  (40  to  65  percent),  or 
igh  (above  65  percent))  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfaHa  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharee  Monitoring  Report 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  imder  penalty  of  Uw. 
signed  in  accordance  with  Part  VII.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
hidustrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit. 

c.  Reporting.  Airports  shall  submit 
monitoring  nisults  for  each  outfall 
associated  with  industrial  activity  [or  a 
certification  in  accordance  with 
Sections  (3),  (4),  or  (5)  above)  obtained 
during  the  reporting  period  beginning 
[insert  date  1  year  aftw  permit  issuance] 
lasting  through  (insert  date  2  years  after 
permit  issuance)  on  Discharge 
Monitoring  Report  Form{s)  postmarked 
no  later  than  the  31st  day  of  the 
following  March  [insert  the  date  2  years 
after  permit  issuance).  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3).  (4),  or  (5)  above) 
obtained  during  the  period  beginning 
(insert  date  3  years  after  permit 
Issuance)  lasting  through  [insert  date  4 
years  after  permit  issuance]  shall  be 


submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  3l8t  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Disdiarge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  \1.G.  of  the  fact 
sheet. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above),  facilities  with  at 
least  one  storm  water  discharge 
associated  with  industrial  activity 
through  a  large  or  medium  municipal 
separate  stonn  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

r.  Stonn  Water  Discharges  Associated 
With  Industrial  Activity  From  Treatment 
Works 

1.  Discharges  Covered  Under  This 
Section 

a.  Eligibility.  This  permit  covers  all 
existing  point  source  discharges  of 
storm  water  from  treatment  works 
treating  domestic  sewage  or  any  other 
sewage  sludge  or  wastewater  treatment 
device  or  system,  used  In  the  storage, 
treatment,  recycling,  and  reclamation  of 
municipal  or  domestic  sewage, 
including  lands  dedicated  to  the 
disposal  of  sewage  sludge  that  are 
located  within  the  confSies  of  the 
facility  with  a  design  flow  of  1.0  MGD 
or  more,  or  required  to  have  an 
approved  nretreatment  program  under 
40  CFR  Part  403.  When  an  industrial 
facility,  described  by  the  above 
eligibility  provisions  of  this  section,  has 
industrial  activitieB  being  conducted 
onsite  that  meet  the  de8criptioD(s)  of 
industrial  activities  in  another 
section(s),  that  industrial  facilitv  shaU 
comply  with  any  and  all  applicable 
monitoring  and  pollution  prevention 
plan  requirements  of  the  other  sectioc(s) 
in  addition  to  all  applicable 
requL-ements  in  this  section.  The 
monitoring  and  pollution  prevention 
plan  terms  and  conditions  of  this  multi- 
sector  permit  are  additive  for  industrial 
activities  being  conducted  at  the  same 
industrial  facility  (co-located  industrial 
activities).  The  operator  of  the  facility 
shall  determhie  which  other  monitoring 
and  polhitlon  prevention  plan  section(s) 
of  this  permit  (if  any)  are  applicable  to 
the  facility. 
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If  monitoring  and  pollution 
prevention  plan  requiremeoits  of  anotiter 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  fecility.  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  compljlng 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Prohibited  ncm-storm  water 
dischai^ges  including  sanitary  and 
industrial  wastewater,  and  equipment 
and  vehicle  washwaters  are  not 
authorized  by  this  permit.  The  operators 
of  such  discharges  must  obtain  coverage 
under  a  separate  NPDES  permit  if 
dischai:ged  to  waters  of  the  U.S.  or 
through  a  municipal  separate  storm 
sewer  system. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  the  Phn.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  fadhty 
organizaticm  as  members  of  a  storm 
water  Pollution  Prevention  Team  who 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  fecility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  "ITie  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibihties  of  the  team  shall 
address  all  aspects  of  the  fadHty's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  fadlity.  Eadi  plan 
shall  identify  ail  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimmn: 

(a)  Drainage — ^A  site  map  indicating 
the  location  of  each  point  of  discharge 
of  storm  water  assodated  with 
industrial  activity,  an  outline  of  the 
portions  of  the  drainage  area  of  eadi 
storm  water  out  'all  that  are  within  the 
fadlity  boundaries  (with  a  prediction  of 
the  direction  of  flow),  each  existing 
structin^  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  sur&ce 


water  bodies,  locations  where 
significant  materials  are  exposed  to 
predpitation,  locations  where  major 
spills  or  leaks  identified  under  Part 
DI.B.  (SpiDs  and  Leaks)  of  this  permit 
have  occurred,  and  the  locations  of  the 
follovring  activities:  fueling  areas; 
vehide  and  equipment  maintenance 
and/or  deaning  areas;  locations  used  for 
treatment,  storage  and  disposal  areas  for 
wastes,  liquid  storage  tanks,  processing 
areas  and  storage  areas  for  process 
chemicals,  petroleum  products, 
solvents,  fertilizers,  herbiddes  and 
pestiddes;  and  loading/unloading  areas. 

(h)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  predpitation.  Such 
inventory  shall  indude  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposiire 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method  - 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimi7ft  contad 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructxiral  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
predpitation  or  that  othen^'ise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit 

(d)  Sampling  Data — ^A  sunmiary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facihty,  induding  a 
summary  of  sampling  data  colleded 
during  the  term  of  this  permit. 

(e)  Summary  of  Potential  Pollutant 
Sources — ^A  narrative  description  of  the 
potential  pollutant  sources  from  the 
following  activities  assodated  with 
treatment  works:  access  roads/rail  lines; 
loading  and  unloading  operaticms: 
outdoor  storage  activities;  material 
handling  sites;  outdoor  manufacturing 
or  processing  activities;  significant  dust 
or  particulate  generating  processes;  and 
onsite  waste  disposal  practices.  The 
description  shall  spedficalfy  list  any 
significant  potential  source  of  pollutants 
at  the  site  and  for  each  potential  source, 
any  pollutant  or  pollutant  parameter 


(e.g.,  add,  bases,  and  solvents,  etc.)  of 
concern  shall  be  identified 

(3)  Measures  and  Controls.  Each 
fadlity  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  ^propriateness  and 
priorities  of  controls  in  a  plan  bHaH 
reflect  identified  potentLal  sources  of 
pollutants  at  the  todlity.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  induding  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping— AH  areas 
that  may  contribute  pollutants  to  storm 
waters  discharges  shall  be  maintained  in 
a  clean,  orderly  maimer. 

(b)  Preventive  Maintenance— A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  deaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  imcover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  mnintpnaT^rp  of 
such  equipment  and  sj'stems. 

(c)  Spill  Prevention  and  Response 
Procedures — Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanj'ing  drainage  points, 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  and 
equipment  for  deaning  up  spills  shall 
be  identified  in  the  plan  and  made 
available  to  the  appropriate  personnel. 

(d)  Inspections — ^In  addition  to  the 
comprehensive  site  evaluation  required 
imder  Part  XLT.3.a.(4)  of  this  permit, 
qualified  fecility  personnel  shall  be 
identified  to  insped  designated 
equipment  and  areas  of  the  fadlity  on 

a  monthly  basis.  The  following  areas 
shall  be  induded  in  all  inspections: 
access  roads/rail  lines,  equipment 
storage  and  maintenance  areas  (both 
indoor  and  outdoor  areas);  fueling; 
material  handling  areas,  resldxial 
treatment,  storage,  and  disposal  areas; 
and  wastewater  treatment  areas.  A  set  of 
tracking  or  follow-up  procedures  shall 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained.  The  use  of  a 
checklist  developed  by  the  fedhty  is 
encouraged. 
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(e)  Employee  Training— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  The 
pollution  prevention  plan  shall  identify 
how  often  training  will  take  place,  but 
in  all  cases  training  must  be  held  at  least 
semiannually  (twice  per  calendar  year). 
Employee  training  must,  at  a  minimum, 
address  the  following  areas  when 
applicable  to  a  facility:  petroleum 
product  management;  process  chemical 
management;  spill  prevention  and 
control;  fueling  procedures;  general 
good  housekeeping  practices;  proper 
procedures  for  using  fertilizers, 
herbicides  and  pesticides. 

(f]  Recordkeeping  and  Internal 
Reporting  Procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(g)  Non-storm  Water  Discharges, 
(i)  The  plan  shall  include  a 

certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  CertificaUons  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  practical  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  practical,  along 
with  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  site.  A  discharger  that  is  unable  to 
provide  the  certification  requirea  by  this 
paragraph  must  notify  the  Director  in 


accordance  with  Part  XI.T.3.a.(3)(g)(iv) 
(Failure  to  Certify)  of  this  permit. 

(ii)  Except  for  flows  bom  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  III.A.2.  (Prohibition  of 
Non-storm  Water  Discharges)  of  this 
permit  that  are  combined  with  storm 
water  discharges  associated  with 
industrial  activity  must  be  identified  in 
the  plan.  The  plan  shall  identify  and 
ensure  the  implementation  of 
appropriate  pollution  prevention 
measures  for  the  non-storm  water 
component(s)  of  the  discharge. 

(iii)  A  copy  of  all  the  current  NPDES 
permit  issued  for  wastewater,  industrial, 
vehicle  and  equipment  washwater 
discharges  or.  if  an  NPDES  permit  has 
not  yet  been  issued,  a  copy  of  the 
pending  application  must  be  attached  to 
the  plan.  For  facilities  that  discharge 
vehicle  and  equipment  washwaters  to 
the  sanitary  sewer  system,  the  operator 
of  the  sanitary  system  and  associated 
treatment  plant  must  be  notified.  In 
such  cases,  a  copy  of  the  notification 
letter  must  be  attached  to  the  plan.  If  an 
industrial  user  permit  is  issued  under  a 
pretreatment  program,  a  copy  of  that 
permit  must  be  attached  in  the  plan.  In 
all  cases,  any  permit  conditions  must  be 
considered  in  the  plan.  If  the 
washwaters  are  handled  in  another 
manner  (e.g..  hauled  offsite),  the 
disposal  method  must  be  described  and 
all  pertinent  docimientation  (e.g., 
firequency,  volume,  destination,  etc.) 
must  be  attached  to  the  plan. 

(iv)  Failure  to  Certify.  Any  facility  that 
is  unable  to  provide  the  certification 
required  (testing  for  non-storm  water 
discharges),  must  notify  the  Director  by 
(insert  date  270  days  after  permit 
issuance)  or.  for  facilities  that  begin  to 
discharge  storm  water  associated  with 
industrial  activity  after  (insert  date  270 
days  after  permit  issuanoe],  180  days 
after  submitting  an  NOI  to  be  covered  by 
this  permit.  If  the  failure  to  certify  is 
caused  by  the  inability  to  perform 
adequate  tests  or  evaluations,  such  . 
notifications  shall  describe:  the 
procedure  of  any  test  conducted  for  the 
presence  of  non-storm  water  discharges; 
the  results  of  such  test  or  other  relevant 
observations;  potential  sources  of  non- 
storm  water  discharges  to  the  storm 
sewer;  and  why  adequate  tests  for  such 
storm  sewers  were  not  feasible.  Non- 
storm  water  discharges  to  waters  of  the 
United  States  that  are  not  authorized  by 
an  NPDES  permit  are  unlawful  and 
must  be  terminated. 

(h)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 


stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
fi-om  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  [see 
Part  XI.T.3.a.(2)  (Description  of 
Potential  Pollutant  Sources)  of  this 
permit]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oi^water 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices.  If  a  facility 
determines  that  other  management 
measures  can  attain  the  same  water 
quality  in  the  storm  water  discharges  as 
an  oil/water  separator,  the  justification 
must  be  included  in  the  plan. 

(4)  Comprehensive  Site  Compliance 
Evaluation— Qiiaii&ed  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  dischai^ge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for.  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structxiral  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  Part  XI.T.3.a.(2) 
(Description  of  PotenUal  Pollutant 
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Sources)  of  this  permit  and  pollutioo 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
with  paragraph  XLT.3^(3)  (Measures 
and  Controls]  of  this  permit  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  inspection  and  shall  provide  for 
implemmitation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 

(c)  A  report  summarizing  the  scope  fif 
the  inspection,  personnel  rrtfllc^ng  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
takm  in  accordance  with  paragraph 
XI.T.3.a.(4)(b)  of  the  permit  shall  be 
made  and  retained  as  part  of  the  storm 
water  pollution  prevention  plan  far  at 
least  1  year  after  coverage  under  this 
permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.8.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  numeric  effluent 
Umitations  beyond  those  in  Part  V. 
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5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
issuance],  treatment  works  must 
monitor  their  storm  water  discharges 
associated  with  industrial  activity  at 
least  quarterly  (4  times  per  year)  except 
as  provided  in  paragraphs  5.a.(3) 
(Sampling  Waiver),  5.a.{4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification).  Treatment 
works  are  required  to  monitor  their 
storm  water  discharges  for  the 
pollutants  of  concern  listed  in  Table 
T-1  below.  Facilities  must  report  in 
accordance  with  5.b.  (Repcffting).  In 
addition  to  the  parameters  listed  in 
Table  T-1  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hours) 
of  the  storm  event(s)  sampled;  rainfall 


measurements  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 
sampled  runoff;  the  diiration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  ttarm  event;  and  an 
estimate  of  the  total  volume  (in  galloos) 
of  the  discharge  sampled. 

Table  T-i.—  Momtowng 

REOUIREMEffTS 


dangerous  conditions  far  personnel 


Pollutants  o»  concern 

Monitoiing  cut- 
off concentra- 
tion (mg/L) 

Total  Pnoepnorus „... 

Nitrate  *  hMrtte  Mbogen  .... 

Ammonia  „ 

TotaJ  Racoverabte  Copper  . 

Total  Recoverabl*  Iron 

TotaJ     Recoverable    Mov 

ganese  

Total  Recoverabis  Zinc 

0.33 

0.68 

0.0925 

0.009 

0.3 

0.05 
0.065 

(1)  Monitoring  Periods.  Treatment 
works  shall  monitor  samples  collected 
during  the  sampling  periods  of:  January 
to  March.  April  ta^e,  July  to 
September,  and  October  to  December  for 
the  years  specified  in  paragraph  a. 
(above). 

(2)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoririg  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  Waiver 

(a)  Adverse  Conditions— Whon  a 
discharger  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (Monitoring 
Periods)  because  of  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  from  the  two  separate 
qualifying  events  in  the  next  monitoring 
period  and  submit  this  data.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 


(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  coiKiitions,  etc). 

(b)  Low  Concentration  Waiver— When 
the  average  concentr^on  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 
after  permit  issuance]  lasting  through 
[insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
T-1  under  the  column  Mcautaring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  be^^nning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance].  The  faciUty 
must  submit  to  the  Director,  in  lieu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  out&ll  ka 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facility  has  two  or  more  outf^  that 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outMl. 
the  permittee  reasonably  believes 
discnarge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  svxh  out&lls  an'* 
report  that  the  quantitative  date  al&o 
appUes  to  the  substantially  identical 
outfall(s}  provided  that  the  pennittee 
includes  in  the  storm  water  pollutioo 

[>revention  plan  a  de6cripti(»i  of  the 
ocation  of  tbe  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  sqxuue  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (undn'  40 
percent),  medium  (40  to  63  percent),  or 
high  (above  65  percent}]  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  end 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coeffidrait  with  the 
Discharge  Monitoring  Report 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  die  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
aimual  basis,  under  poialty  (rflaw. 
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signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.A.  of  this  permit. 

b.  Reporting.  Permittees  with 
treatment  works  shall  submit 
monitoring  results  for  each  outfall 
associated  with  industrial  activity  [or  a 
certification  in  accordance  with 
Sections  (3),  (4).  or  (5)  above]  obtained 
during  the  reporting  period  beginning 
[insert  date  1  year  after  permit  issuance) 
lasting  through  [insert  date  2  years  after 
permit  issuance)  on  Discharge 
Monitoring  Report  Form(s)  postmarked 
no  later  than  the  31st  day  of  the 
following  March  [insert  the  date  2  years 
after  permit  issuance).  Monitoring 
results  (or  a  certification  in  accordance 
with  Sections  (3),  (4).  or  (5)  above) 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance)  lasting  through  [insert  date  4 
years  after  permit  issuance)  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VI.G.  of  the  fact 
sheet. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above),  treatment  works 
with  at  least  one  storm  water  discharge 
associated  with  industrial  activity 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 


water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  imless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  E3caminations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
docimient  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  soUds,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
soiuces  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  beUeves 
discnarge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 


When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  incluM 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

U.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Food  and 
Kindred  Products  Facilities 

1.  Discharges  Covered  Under  This 
Section.  This  section  covers  all  storm 
water  discharges  from  food  and  kindred 
products  processing  facilities  commonly 
identified  by  Standard  Industrial 
Classification  (SIC)  code  20  (including 
meat  products;  dairy  products;  canned, 
fix)zen  and  preserved  fruits,  vegetables, 
and  food  specialties;  grain  mill 
products;  bakery  products;  sugar  and 
confectionery  products;  fats  and  oils; 
beverages;  and  miscellaneous  food 
preparations  and  kindred  products)  and 
SIC  Code  21  (tobacco  products 
manufacturing),  except  for  storm  water 
discharges  identified  imder  paragraph 
I.B.3.  where  industrial  plant  yards; 
material  handling  sites;  refuse  sites; 
sites  used  for  application  or  disposal  of 
process  wastewaters;  sites  used  for 
storage  and  maintenance  of  material 
handling  equipment;  sites  used  for 
residential  treatment,  storage,  or 
disposal;  shipping  and  receiving  areas; 
manufacturing  buildings;  and  storage 
areas  for  raw  material  and  intermediate 
and  finished  products  are  exposed  to 
storm  water  and  areas  where  industrial 
activity  has  taken  place  in  the  past  and 
significant  materims  remain.  For  the 

Eurposes  of  this  paragraph,  material 
andling  activities  include  the  storage, 
loading,  and  imloading,  transportation, 
or  conveyance  of  any  raw  material, 
intermediate  product,  finished  product, 
by-product,  or  waste  product. 

When  an  industrialfacility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(8)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  8ection(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for    j 
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industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  ^e  facility. 

If  monitoring  and  pollution 
prevention  plan  reqidrements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  o{>erator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discbarges. 

[1)  Discharges  of  non-storm  water, 
including  boiler  blowdown,  cooling 
tower  overflow  and  blowdown, 
ammonia  refrigeration  purging,  and 
vehicle  washing/clean-out  operations,  to 
waters  of  the  United  States,  or  through 
municipal  separate  storm  sewer 
systems,  are  not  authorized  by  this 
permit  The  operators  of  such  discharges 
must  obtain  coverage  under  a  separate 
NPDES  wastewater  discharge  permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

[1]  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
resxilt  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  faciUty.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 


(a)  Drainage — A  site  map  indicating 
the  pattern  of  storm  water  drainage, 
existing  structural  control  measures  to 
reduce  pollutants  in  storm  water  runoff, 
svtrface  water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  and  locations  where  major 
spills  or  leaks  identified  under  Part 
XI.U.3.a.(2)(c)  (Spills  and  Leaks)  of  this 
permit  have  occurred  since  3  years  prior 
to  the  effective  date  of  this  permit.  The 
map  must  also  indicate  the  locations  of 
all  industrial  activities  that  are  exposed 
to  precipitation,  including,  but  not 
limited  to:  loading/unloading  areas; 
vehicle  fueling;  vehicle  and  equipment 
maintenance  and/or  cleaning  areas; 
waste  treatment,  storage  and  disposal 
locations;  liquid  storage  tanks;  vents 
and  stacks  from  cooking,  drying,  and 
similar  operations,  dry  product  vacuum 
transfer  lines;  animal  holding  pens; 
spoiled  product  and  broken  product 
container  storage  areas;  significant  dust 
or  particulate  generating  areas;  and  any 
other  processing  and  storage  areas 
exposed  to  storm  water.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  also  be  identified.  In  addition,  the 
site  map  must  identify  monitoring 
locations. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  nmoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occiured  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit 

(d)  Sampling  Data— A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  fecility,  including  a 


summary  of  sampling  data  collected 

during  the  term  of  this  permit 

(e)  Summary  of  Potential  Pollutant 
Sources — ^The  description  of  potential 
pollutant  sources  culminates  in  a 
narrative  assessment  of  the  risk 
potential  that  the  industrial  activities, 
materials,  and  physical  features  of  the 
site,  as  identified  in  XLU.3.a.(2)(a) 
(drainage),  pose  to  storm  water  quality. 
The  description  shall  specifically  list 
any  significant  potential  source  of 
pollutants  at  the  site  and  for  each 
potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  biochemical 
oxygen  demand,  oil  and  grease,  etc.)  of 
concern  shall  be  identified. 

In  addition  to  food  and  kindred 
products  processing-related  industrial 
activities,  the  plan  must  also  describe 
application/storage  of  pest  control 
chemicals  (e.g.,  rodentiddes, 
insecticides,  fungicides,  and  others) 
used  on  plant  grounds,  including  a 
description  of  pest  control  application 
and  chemical  storage  practices. 

(3)  Measures  ana  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  Id  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimimi  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  whidi  may  contribute 
pollutants  to  storm  waters  discharges  in 
a  clean,  orderly  manner. 

(b)  Preventive  Maintenance — A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  imcover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  suriace  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spill  Prevention  and  Response 
Procedures — ^Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Areas 
that  must  be  identified  should  include 
loading/unloading  stations,  outdoor 
storage  areas,  and  waste  management 
areas  exposed  to  storm  water.  Where 
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appropriate,  specifying  mAtehal 
handling  procedures,  storage 

oquirements,  and  use  of  aquipment 

uch  as  diversion  valves  in  the  plan 
should  be  considered.  Proeedures  for 
cleaning  up  spills  shaU  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections— A»  part  of  the 
comprehensive  site  evaluation  required 
under  Part  XI.U.3.a.(4)  of  tliis  section, 
qualified  facility  personnel  shall  be 
identified  to  inspect  designated 
equipment  and  areas  of  the  facility  at 
least  once  each  year.  At  a  minimum,  the 
following  areas,  where  the  potential  for 
exposure  to  storm  water  exists,  must  be 
inspected  on  a  regularly  scheduled 
basis:  loading  and  unloading  areas  for 
all  significant  materials;  storage  areas, 
including  associated  containment  areas; 
waste  management  units;  vents  and 
stacks  emanating  from  industnal 
activities;  spoiled  product  and  broken 
product  container  holding  areas;  animal 
holding  pens;  staging  areas;  and  air 
pollution  control  equipment.  A  set  of 
tracking  or  follow-up  procedures  shall 
be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained.  Based  on  the 
results  of  the  inspection,  the  description 
of  potential  pollutant  sources  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 

(e)  Employee  Thu/ung— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping, 
material  management  practices, 
unloading/loading  practices,  outdoor 
storage  areas,  waste  management 
practices,  pest  control,  and  improper 
connections  to  the  storm  sewer.  At  a 
minimum,  this  training  must  be 
provided  annually.  The  pollution 
prevention  plan  shall  identify 
rreauencies  and  approximate  dates  for 
such  training. 

(fl  ReoordJceeptBg  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  qxiality  and 


qviantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan.  Ine^ctive 
BMPs  must  be  recorded  and  the  date  of 
their  corrective  actions  noted  in  the 
plan. 

(g)  Non-storm  Water  Discharges. 

u)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
durinc  the  test  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit  Such  certification  may  not 
be  feasible  If  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  Part  XI.U.3.a.(3)(g)(iv) 
(Failure  to  Certify)  of  this  permit. 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  m.A.  (Prohibition  of  Non- 
storm  Water  Discluu^s)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  If  the  &cility  discharges 
wastewatOT,  other  than  storm  water  via 
an  existing  NPEttS  permit,  a  copy  of  the 
NPDES  permit  authorizing  the  discharge 
must  be  attached  to  the  plan.  Similarly, 
if  the  facility  submitted  an  application 
for  an  NPDES  permit  for  non-storm 
water  discbarges,  but  has  not  yet 
received  that  permit  a  copy  of  the 
permit  application  must  be  attached. 
Upon  issuance  or  reissuance  of  an 
NPDES  permit  the  fadUty  must  modify 
its  plan  to  include  a  copy  of  that  permit. 
For  facilities  that  discharge  wastewater. 


other  than  solely  domestic  wastewater, 
to  a  Publicly  OwTied  Treatment  Works 
(POTW),  the  facility  must  notify  the 
POTW  of  its  discharge.  Proof  of  this 
notification  should  he  attached  to  the 
plan  in  the  form  of  either:  (1)  a  copy  of 
the  permit  issued  by  the  treatment  plant 
to  the  facility,  or  (2)  a  copy  of  a 
notification  letter  to  the  POTW. 
Notification  should  identify,  in  general, 
the  types  of  wastewater  discharged  to 
the  POTW,  including  any  storm  water 
discharges.  Whether  or  not  the  POTW 
issues  a  permit  to  the  fadUty,  storm 
water  discharges  to  the  POTW  must  be 
considered  in  the  plan. 

(iv)  Failure  to  Certify— Any  fadlity 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Diredor  by  [Insert  date  270  days  after 
permit  issuance]  or.  for  fadlities  which 
begin  to  discharge  storm  water 
assodated  with  industrial  activity  alter 
(Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
re'use,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  (see 
Part  XI.U.3.a.(2)  (Description  of 
Potential  Pollutant  Sources)  of  this 
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permit]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
inchide:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oiDwater 
separators],  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
yeai.  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  XI.U.3.a.(3)(d)  of  this 
section,  the  compliance  evaluation  may 
be  conducted  in  place  of  one  such 
inspection.  Such  evaluations  shall 
provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
polhitant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  Part  XI.U.3.a.(2) 
(Description  of  Potential  Pollutant 
Sources)  of  this  permit  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
with  paragraph  XI.U.3.a.(3)  (Measures 
and  Controls)  of  this  permit  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  Inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.U.3.a.(4){d)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  imder 


this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  vn.G.  (Signatory 
Requirements)  of  this  permit. 

(d)  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  the  comprehensive  site 
inspections  that  qualified  persoimel  will 
conduct  to  (1)  confirm  the  accuracy  of 
the  description  of  potential  sources 
contained  in  the  plan,  (2)  determine  the 
effectiveness  of  the  plan,  and  (3)  assess 
compliance  with  the  terms  and 
conditions  of  the  permit.  The  individual 
or  individuals  who  will  conduct  the 
inspections  must  be  identified  in  the 
plan  and  should  be  members  of  the 
pollution  prevention  team,  as  identified 
in  Part  XI.U.3.a.(l)  (PolluUon 
Prevention  Team),  bispection  reports 
must  be  retained  for  at  least  3  years  after 
the  date  that  the  permit  expires. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  and 
the  period  begiiming  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
issuance],  permittees  with  food  and 
kindred  products  facilities  must  monitor 
their  storm  water  discharges  associated 
with  industrial  activity  at  least  quarterly 
(4  times  per  year)  except  as  provided  in 
paragraphs  5.a.(3)  (Sampling  Waiver), 
5.a.(4)  (Representative  Discharge),  and 
5.a.(5)  (Alternative  Certification).  Food 
and  kindred  products  facilities  are 
required  to  monitor  their  storm  water 
discharges  for  the  pollutants  of  concern 
listed  in  Table  U-1  below.  Facilities 
must  report  in  accordance  with  5.b. 
(Reporting).  In  addition  to  the 
parameters  listed  in  Table  U-1  below, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  tl.e  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 


the  total  volimie  (in  gallons)  of  the 
discharge  sampleid. 

Table  U-1  .—Monitoring 
Requirements 


Pollutants  of  concern 


Rve-Oay  Biochemical  Oxy- 
gen Demand  (BOOj) 

Ammonia  

Total  Kjeldai^l  Nitrogen 
(TKN)  

Total  Phosphorus 

Total  Recoverable  Copper  . 

Total  Recoverabie  iwlan- 
ganese 

Total  Recoverable  Iron 

Total  RecoveratJie  Zinc  


Cut-off  con- 
centration (mg/ 
L) 


9 

0.093 

1.5 

0.33 

0.009 

0.05 

0.3 

0.065 


(1)  Monitoring  Periods.  Food  and 
kindred  products  faciUties  shall  monitor 
samples  collected  during  the  sampling 
periods  of:  January  to  March,  April  to 
June,  July  to  September,  and  October  to 
December  for  the  years  specified  in 
paragraph  a.  (above). 

(2 J  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  Waiver. 

(a)  Adverse  Conditions— When  a 
discharger  is  vmable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (Monitoring 
Periods)  because  of  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  from  the  two  separate 
qualifying  events  in  the  next  monitoring 
period  and  submit  this  data.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms 
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etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  Wa/Ver— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  dote  1  year 
after  permit  issuance]  lasting  through 
(insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table    ), 
U-1  under  the  column  Monitoring  Cut- 
off Concentration,  a  facility  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  (insert  date  4 
years  after  permit  issuance).  The  facility 
must  submit  to  the  Director,  in  heu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
io  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4 J  Representative  Discharge.  When  a 
facility  has  two  or  more  outfalls  that, 
based  on  i  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  out£all, 
the  permittee  reasonably  believes 
discnarge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
applies  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  pennittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 

Eercent),  medium  (40  to  65  percent),  or 
igh  (above  65  percent)]  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  section 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  imder  penalty  of  law, 
signed  in  accordance  vrith  part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 


materials,  intermediate  products,  finul 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  from  past 
industrial  activity,  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  out&ll  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  part  VI.C.  of  this  permit. 

b.  Reporting.  Permittees  with  food 
and  kindred  products  facilities  shall 
submit  monitoring  results  for  each 
outfall  associated  with  industrial 
activity  [or  a  certification  in  accordance 
with  sections  (3).  (4).  or  (5)  above) 
obtained  during  the  reporting  period 
beginning  [insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  on 
Discharee  Monitoring  Report  Fonn(s) 
postmarked  no  later  than  the  31st  day  of 
the  following  March  [insert  the  date  2 
years  after  permit  issuance).  Monitoring 
results  (or  a  certification  in  accordance 
with  sections  (3).  (4).  or  (5)  above] 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance]  lasting  through  (insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Fonn(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  suomitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  part  VI.G.  of  the  fact 
sheet  to  this  permit 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above)  food  and  kindred 
products,  facilities  with  at  least  one 
storm  water  discharge  associated  with 
industrial  activity  through  a  large  or 
medium  municipal  separate  storm 
sewer  system  (systems  serving  a 
population  of  100.000  or  more)  must 
submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 


daylight  hours  imless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event 

(1)  Examinations  shall  be  made  of  a 
grab  sample  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  sobds,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be , 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  AH  such 
samples  shall  be  collected  from  the 
discharge  resulting  bom  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
dischai^es  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  persoimel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discnarge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representa  ve,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(a)  When  a  discharger  is  xmable  to 
collect  samples  over  the  course  of  the 
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monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  mtist 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  induct 
weather  conditions  that  create 
dangerous  f^nditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

V.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Textile 
MiUs,  Apparel,  and  Other  Fabric 
Product  Manufacturing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
Textile  Mill  Products,  of  and  regarding 
faciUties  and  establishments  engaged  in 
the  preparation  of  fiber  and  subsequent 
manufacturing  of  yam,  thread,  braids, 
twine,  and  cordage,  the  manufacturing 
of  broadwoven  furies,  narrow  woven 
fabrics,  knit  fabrics,  and  carpets  and 
rugs  from  yam;  processes  involved  in 
the  dyeing  and  finishing  of  fibers,  yam 
fabrics,  and  knit  apparel;  the  integrated 
manufacturing  of  knit  apparel  and  other 
finished  articles  of  yam;  the 
manufacturing  of  felt  goods  (wool),  lace 
goods,  nonwoven  fabrics,  miscellaneous 
textiles,  and  other  apparel  products. 

The  following  standard  industrial 
classification  (SIC)  codes  from  the  1987 
manual,  are  t3rplcal  of  the  types  of 
industrial  activities  included  for 
coverage  under  this  section:  2211, 
broadwoven  febric  mills,  cotton;  2221, 
broadwoven  fabric  Mills,  Manmade 
fibers  and  silk;  2231,  broadwoven  fabric 
mills,  wool;  2241,  narrow  fabric  mills; 

2251,  women's  hosiery,  except  socks; 

2252,  hosiery;  2257,  weft  knit  fabric 
mills;  2256,  lace  and  warp  knit  fabric 
mills;  2259,  knitting  mills;  2260,  textile 
finishing,  except  wool;  2261,  finishing 
plants,  cotton;  2262,  finishing  plant, 
man-made  ;  2269,  finishing  plants; 
2273,  carpets  and  mgs;  2281,  yam 
spinning  mills;  2282,  throwing  and 
winding  mills;  2283,  thread  ndlls;  2294, 
textile  goods;  2295,  coated  fabrics,  not 
rubberized;  2297,  nonwoven  fabrics; 
2299,  textile  goods;  curtains  and 
draperies;  and  SIC  Group  23. 

When  an  industrial  facility,  described 
by  the  above  eligibiUty  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(8),  that  industrial 
facihty  shall  comply  with  any  and  all 
applioable  monitoring  and  pollution 
prevention  plan  requirements  of  the 


other  section(8)  in  addition  to  all 
appUcable  requirements  in  this  section. 
The  monitoring  and  polliiticm 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  whkdi  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

u  monitCHing  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibiUty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  radlity  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges. 

(1)  Prohibited  non-storm  water 
includes,  but  is  not  limited  to 
discharges  of  wastewater,  such  as 
wastewater  as  a  result  of  wet  processing, 
wastewaters  resulting  from  any 
processes  relating  to  the  production 
process,  reused  or  recycled  water,  and 
waters  uised  in  cooling  towers. 
Operators  of  such  discbarges  to  waters 
of  the  United  States,  must  obtain 
coverage  vmder  a  separate  NPDES 
permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  who 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  fadUty  or  plant  manager  in 
its  implementation,  m^tenence,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  teem  shall 
address  all  aspects  of  the  fadlity's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
res\ilt  in  the  discharge  of  pollutants 
dimng  dry  weather  from  separate  storm 
sewers  draining  the  fadUty.  Each  plan 


shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Eadi  plan  shall  indude,  at  a 
miTiiTniiTi): 

(a)  Drainage. 

(i)  A  site  map  Indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
predpitation,  locations  where  major 
spills  or  leaks  identified  under  Part 
XLV.3.a.(2)(c)  (Spills  and  Uaks)  of  this 
permit  have  occurred,  and  the  locations 
of  the  following  activities  where  such 
activities  are  exposed  to  predpitation: 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes,  liquid  storage  tanks  or  silos, 
bulk  storage  areas  that  may  exist, 
processing  areas  and  storage  areas, 
fueling  stations,  vehide  and  equipment 
maintenance  and/or  deaning  areas. 

(ji)  For  each  area  of  the  fadUty  that 
generates  storm  water  discharges 
assodated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  poUutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
poUutants  which  are  likely  to  be  present 
in  storm  water  discharges  assodated 
with  industrial  activity.  Factors  to 
consider  indude  the  toxidty  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likeUhood 
of  contad  with  storm  water,  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

[b]  Inventory  of  Exposed  Materials— 
An  inventory  of  the  t3rpes  of  materials 
handled  at  the  site  that  potentiaUy  may 
be  exposed  to  predpitation.  Such 
inventory  shall  indude  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stared  or 
disposed  in  a  manner  to  aUow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  managem«it 
pr^^tices  employed  to  minimize  contad 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  stmdural  and 
nonstructiiral  control  measures  to 
reduce  poUutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 
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(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data — ^A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  faciUty,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes;  onsite  waste 
disposal  practices;  industry-specific 
significant  materials  and  industrial 
activities  (e.g.,  backwinding,  beaming, 
bleaching,  backing,  bonding 
carbonizing,  carding,  cut  and  sew 
operations,  desizing,  drawing,  dyeing 
flocking,  fulling,  knitting,  mercerizing, 
opening,  packing,  plying,  scouring, 
slashing,  spinning,  synthetic-felt 
processing,  textile  waste  processing, 
tufting,  turning,  weaving,  web  forming, 
winging,  yam  spinning,  and  yam 
texturing).  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g..  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

(J)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  f-lean,  orderly  manner.  The  following 
areas  must  be  specifically  addressed, 
when  applicable  at  the  facility: 

(/)  Material  Storage  y4reas— All  stored 
and  containerized  materials  (fuels, 
petrolexmi  products,  solvents,  dyes,  etc.) 
must  be  stored  In  a  protected  area,  away 


from  drains  and  clearly  labeled.  The 
plan  must  describe  measures  that 
prevent  or  minimize  contamination  of 
storm  water  nmoff  from  such  storage 
areas.  The  facility  should  specify  which 
materials  are  stored  indoors  and  must 
provide  a  description  of  the 
containment  area  or  enclosure  for  those 
materials  which  are  stored  outdoors. 
Above  ground  storage  tanks,  drmns,  and 
barrels  permanently  stored  outside  must 
be  delineated  on  the  site  map  with  a 
description  of  the  appropriated 
containment  measures  in  place  to 
prevent  leaks  and  spills.  The  facility 
may  consider  an  inventory  control  plan 
to  prevent  excessive  purchasing, 
storage,  and  handling  of  potentially 
hazardous  substances.  In  the  case  of 
storage  of  empty  chemical  dmras  and 
containers,  facilities  should  employ 
practices  which  ensure  that  barrels  are 
clean  and  residuals  are  not  subject  to 
contact  with  storm  water,  such  practices 
may  include  triple-rinsing  containers. 
The  discharge  waters  from  such 
washings  must  be  collected  and 
disposed  of  properly. 

(ij)  Material  Handling  Area— The  plan 
must  describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  materials  handling 
operations  and  areas.  The  facility  may 
consider  the  use  of  spill  and  overflow 
protection;  covering  fueling  areas; 
covering  and  enclosing  areas  where  the 
transfer  of  materials  may  occur.  Where 
applicable,  the  plan  must  address  the 
replacement  or  repair  of  leaking 
connections,  valves,  transfer  lines  and 
pipes  that  may  carry  chemicals,  dyes,  or 
wastewater. 

[Hi)  Fueling  Areas— The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  fueling  areas.  The 
facility  may  consider  covering  the 
fueling  area,  "using  spill  and  overflow 
protection,  minimizing  runon  of  storm 
water  to  the  fueling  area,  using  dry 
cleanup  methods,  and/or  collecting  the 
storm  water  runoff  and  providing 
treatment  or  recycling. 

(iv)  Above  Ground  Storage  Tank 
Areas — The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  nmoff 
bom  above  ground  storage  tank  areas. 
The  facility  must  consider  storage  tanks 
and  their  associated  piping  and  valves. 
The  facility  may  consider  regular 
cleanup  of  these  areas,  preparation  of  a 
spill  prevention  control  and 
countermeasure  program,  provide  spill 
and  overflow  protection,  minimiTing 
nmon  of  storm  water  from  adjacent 
areas,  restrict  access  to  the  area, 
insertion  of  filters  in  adjacent  catch 
basins,  provide  absorbent  booms  in 


unbermed  fueling  areas,  use  of  dry 
cleanup  methods,  and  permanently 
sealing  drains  within  critical  areas  that 
may  discharge  to  a  storm  drain. 

(o)  Preventive  Maintenance — A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  sediment  traps,  catdi 
basins,  infiltration  devices,  ponds)  as 
well  as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spill  Prevention  and  Response 
Procedures — Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections— Qaahhed  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  at  appropriate  intervals  specified 
in  the  plan.  Inspection  intervals  are  to 
occxir  on  a  monthly  basis.  Inspections  of 
this  nature  shall  include,  but  not  be 
limited  to,  the  following  areas:  all 
containment  and  storage  areas,  transfer 
and  transmission  lines,  spill  prevention, 
good  housekeeping  practices, 
management  of  process  waste  products, 
all  structural  and  nonstructural 
management  practices.  A  set  of  tracking 
or  follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  The 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training  to  take 
place  at  least  semiannually.  Employee 


Federal  Ragtow  /  Vol  58,  No.  222  /  Friday,  November  19.  1993  /  Notices 


61561 


training  miist.  at  a  ttiiniinmn  address  the 
following  areas  when  applicable  to  a 
bdlity:  use  of  reused/recycled  waters; 
solvents  management;  proper  disposal 
of  dyes;  proper  dispos^  of  petroleum 
products  and  spent  lubricants;  spill 
prevention  and  control;  fueling 

Erooadures;  and  general  good 
ousekeeping  practices.  Employees, 
independent  contractors,  and  customers 
must  be  informed  about  BMPs  and  be 
required  to  perform  in  accordance  with 
these  practices.  Copies  of  BMPs  and  any 
specific  management  plans,  including 
emergency  phone  nimibers,  shall  be 
posted  in  the  work  areas. 

(/)  Recordkeeping  and  Internal 
Reporting  Procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discnarges  shall 
be  included  in  the  plan  required  under 
this  part  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(e)  Non-storm  Water  Discharges 

(j)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-stonn  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  In  accordance  with  Part  VII.G.  of 
this  permit  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  disdiarge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  disdiarger  that  is  imable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.V.3.a.(3)(g)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  in.A.2.  of  this  permit  that 
are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in.the  plan. 
The  plan  shall  identify  and  ensure  the 


implementati<m  of  appropriate  pollution 
prevmtion  measures  rar  bxe  non-storm 
water  component(8)  of  the  discharge. 

(iii)FaUuTe  to  Certify— Any  fadfity 
that  ia  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  disdbarges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance)  or,  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
(issuance].  180  days  after  si^mitting  an 
NOI  to  be  covered  by  this  permitu  the 
Allure  to  certify  is  caused  by  the 
inability  to  perform  adequate  testa  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  Cor  the  presence  of  non-stonn 
water  discharges;  tne  results  of  sudi  test 
or  other  relevtmt  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Controi — 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— Th9  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s}  of 
pollutants)  used  to  divert.  Infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  faciUty  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  [see 
paragraph  XLV.3jl(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources)]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  end  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (sudi  as  oil/water 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 


aopropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  (storage  tank  areas, 
waste  disposal  and  storage  areas, 
dumpsters  and  open  containers  stored 
outside,  materials  storage  areas,  engine 
maintenance  and  repair  areas,  material 
handling  areas,  and  loading  dock  areas) 
shall  be  visually  inspected  for  evidence 
of,  or  the  potential  for,  pollutants 
entering  the  drainage  system.  Measures 
to  reduce  poUutant  loadii^  ohjill  be 
evaluated  to  determine  whether  they  are 
adequate  and  properly  implemented  In 
accordance  with  the  terms  of  the  j>ermit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structiiral  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.V.3.a.(2)  of  this  section  (DescripUon 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  ioentified  in  the  plan  in 
accordance  with  paragrapn  XLV.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  &e  scope  of 
the  inspection,  persozmel  making  the 
inspection,  the  date{s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  vrater 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.V.3.a.{4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  polhition  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompUance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  fiacility  is  in 
compUance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VII.G.  (Signatory 
Requirements)  of  this  permit 

(a)  Where  compUance  evaluation 
schedules  overlap  with  inspections 
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reqtimKi  under  3.a.(3)(d).  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  Requirements 
(1)  Quarterly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
(described  in  (a),  below]  during  daylight 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoflf  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November. 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
doc\mient  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  Lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  life  of  the  permit. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  inclucw 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 


(c)  Visual  observation  reports  must  be 
maintained  in  the  pollution  prevention 
plan.  The  report  shall  include  the 
examination  date  and  time,  examination 
personnel,  the  nature  of  the  discharge 
(i.e..  nmoff  or  snow  melt),  visual  quality 
of  the  storm  water  discharge  (including 
observations  of  color,  odor,  clarity, 
floating  solids,  setUed  solids,  stispended 
solids,  foam,  oil  sheen,  and  other 
obvious  indicators  of  storm  water 
pollution),  and  probable  sources  of  any 
observed  storm  water  contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and  an 
explanation  in  detail  why  the  outfalls 
are  expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent)]  shall  be 
provided  in  the  plan. 

IV.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Wood  and 
Metal  Furniture  and  Fixture 
Manufacturing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activities  from  facilities  involved  in  the 
manufacturing  of: 

•  Wood  Kitchen  Cabinets  (SIC  Code 
2434) 

•  Household  Furniture  (SIC  Code 
251) 

•  Office  Furniture  (SIC  Code  252) 

•  Public  Buildings  and  Related 
Fumitiire  (SIC  Code  253) 

•  Partitions.  Shelving,  Lockers,  and 
Office  and  Store  Fixtiu^s  (SIC  Code  254) 

•  Miscellaneous  Furniture  and 
Fixtiires  (SIC  Code  259). 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
de8cription(8)  of  industrial  activities  in 
another  section{s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 


prevention  plan  requirements  of  the 
other  8ection(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  TTie  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industiial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  This  section  does  not  cover 
any  discharge  subject  to  process 
wastewater  effluent  limitation 
guidelines,  including  storm  water  that 
combines  with  process  wastewater. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 


(a)  Drainage 
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(0  A  site  map  indicating  an  outline  of 

the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
fecility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  under  Part 
XI.W.3.a.(2)(c)  (SpilU  and  Leaks)  of  this 
permit  have  occurred,  and  the  locations 
of  the  following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling  stations;  vehicle  and  equipment 
maintenance  and/or  cleaning  areas; 
loading  and  unloading  areas;  material 
storage  (including  tanks  or  other  vessels 
used  for  liquid  or  waste  storage)  areas; 
outdoor  material  processing  areas;  areas 
where  wastes  are  treated,  stored,  or 
disposed;  access  roads;  and  rail  spurs. 
(li)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of  the 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
haz^ous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials — 
An  inventory  of  the  types  of  materials 
bandied  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  nmoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks — A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occtured  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 


after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  bst 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data — A  simimary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
simimary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources — A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
treatment,  storage,  or  disposal  practices. 
The  description  shall  specifically  list 
any  significant  potential  source  of 
pollutants  at  the  site  and  for  each 
potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner. 

(b)  Preventive  Maintenance — A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  imcover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spilt  Prevention  and  Response 
Procedures — Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  ocair,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 


such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  Implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections— Qualihed  facility 
personnel  shall  be  identified  to  inspect: 
the  integrity  of  storm  water  discharge 
diversions,  conveyance  systems, 
sediment  control  and  collection 
systems,  and  containment  structiires; 
visual  inspections  of  vegetative  BMPs  to 
determine  if  soil  erosion  has  occurred; 
and  visual  inspections  of  material 
handling  and  storage  areas  and  other 
potentisd  sources  of  pollution  for 
evidence  of  actual  or  potential  pollutant 
discharges  of  contaminated  storm  water. 
Visual  inspections  shall  be  conducted  in 
each  of  the  following  periods:  December 
to  February  (storm  water  runoff  or  snow 
melt);  March  to  May  (storm  water 
runoff):  June  to  August  [storm  water 
runoff);  September  to  November  (storm 
water  runoff  or  snow  melt) . 
Examinations  shall  be  conducted  within 
the  first  30  minutes  of  when  the  nmoff 
begins  discharging.  The  visual 
inspections  of  BMPs  and  loading/ 
unloading  areas  must  be  made  at  least 
once  in  each  designated  period  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow-melt  to 
produce  a  runoff  event.  Information 
must  be  maintained  onsite  and  include 
the  examination  date  and  time  and  the 
name  of  personnel  conducting  the 
visual  inspection.  The  pollution 
prevention  plan  must  be  updated  based 
on  the  results  of  each  inspection.  A  set 
of  tracking  or  follow-up  procedures 
shall  be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained. 

(e)  Employee  Training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  BMP  inspection  and 
maintenance  activities,  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discbarges  shall 
be  included  in  the  plan  required  under 
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tliis  part  Inspections  and  maintenance 
acti\dties  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan.  Ineffective 
BMPs  must  be  reported  and  the  date  of 
their  corrective  action  noted. 

(g)  Non-storm  Water  Discharges 

(i)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  vrater  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Fart  VH.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facihty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  •was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.W.3.a.(3)(B)(iii)  (below). 

(ii) ExceptTor  flows  &x>m  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  in.A.2.  (Prohibition  of 
Non-storm  Water  Disdiarges)  of  this 
permit  that  are  combined  with  storm 
water  discharges  associated  with 
industrial  activity  must  be  identified  in 
the  plan.  The  plan  shall  identify  and 
ensure  the  implementation  of 
appropriate  pollution  prevention 
measures  for  the  non-storm  water 
component(s)  of  the  discharge. 

(iii)  Failure  to  Certify— Any  facihty 
that  is  onable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance)  or,  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  b>-  the 
inabihty  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 


water  discharges:  the  residts  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
iiot  authorized  by  an  NPDES  permit  are 
/unlawful,  and  must  be  terminated. 
J.    (h)  Sediment  and  Erosion  Control — 
j  The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  memagement  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  meas\n^s  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  vrith  industrial  activity  [see 
paragraph  Xl.W.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources)]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oil/water 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  semiannual  intervals.  The 
comprehensive  site  evaluation  must  be 
conducted  during  the  March  to  May  and 
September  to  November  reporting 
periods.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  including,  but  not 
limited  to.  coal  piles,  ash  disposal  areas, 
loading/unloading  operations,  and 
waste  treatment,  storage,  or  disposal 
locations  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  whether 
they  are  adeouate  and  properly 
implemented  in  accordance  with  the 
terms  of  the  permit  <»  whethw 


additional  control  measures  are  needed. 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made. 

(h)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.W.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XLW.3.a.(3) 
of  this  section  (Meas\ires  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  rej)ort  summarizing  the  scope  of 
the  inspection,  persoimel  making  the 
inspection,  the  date{s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.\V.a.(4){b)  (above)  of  the  permit  shall 
be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  imder 
this  ptermit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facihty  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  XI.W.3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  hfonitoring  Requirements. 

(1)  Quarterly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
watw  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
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least  once  in  each  designated  period 
(described  in  (a),  below)  during  daylight 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November.  i 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
mimites  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  ocous  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
cany  out  the  collection  and  examination 
of  discharges  for  the  life  of  the  permit. 

When  a  discharger  is  imable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
cUmatic  conditions,  the  discharger  must 
doamient  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  persoimel 
(sudi  as  local  flooding,  high  winds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(c)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  sohds, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall. 


the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  appUes  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefBcient  of  the 
drainage  area  [e.g.  low  (under  40 
percent),  medium  (40  to  65  percent)  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

When  a  discharger  is  imable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
docimient  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  wrinds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

X.  Storm  Water  Discbarges  Associated 
With  Industrial  Activity  From  Printing 
and  Publishing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  faciUties  commonly 
identified  by  the  following  Standard 
Industrial  Classification  (SIC)  codes: 

•  Book  Printing  (SIC  Code  2732): 

•  Commercial  Printing,  Lithographic 
(SIC  Code  2752); 

•  Commercial  Printing,  Gravure  (SIC 
Code  2754); 

•  Commercial  Printing,  Not 
Elsewhere  Qassified  (SIC  Code  2759); 

•  Platemaking  and  Related  Services 
(SIC  Code  2796) 

When  an  industrial  fadUty,  described 
by  the  above  eUgibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facihty  shall  comply  with  any  and  all 
apphcable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
apphcable  requirements  in  this  section. 
Ilie  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 


this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facihty  (co-located 
industrial  activities).  The  operator  of  thf» 
facihty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
apphcable  to  the  facility. 

if  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facihty,  the  ehgibihty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facihty  from  compl)ring 
with  the  apphcable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions.  There  are  no 
additional  special  conditions  beyond 
those  found  in  Part  HI.  of  today's  permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identiiy  a  specific  individual 
or  individuals  within  the  facihty 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facihty  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibihties  of  each  team 
member.  The  activities  and 
responsibihties  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facihty.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimiun: 

(a)  Drainage 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facihty  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  imder  Part 
XI.X.3.a.(2)(c)  (Spills  and  Leaks)  of  this 
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section  have  occurred,  and  the  locations 
of  the  following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling  stations,  vehicle  and  equipment 
maintenance  and/ or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes,  liquid  storage  tanks,  processing 
areas  and  storage  areas.  Above  ground 
storage  tanks,  drums,  and  barrels 
permanently  stored  outside  must  be 
delineated  on  the  site  map. 

(ii)  Fot  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of  the 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  Ukalihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materia]  s— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  pfflmit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  fecility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit. 

(d)  Sampling  Data — A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  fadhty,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit 


(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities  associated  with  printing, 
publishing  and  allied  facilities:  loading 
and  imloading  operations;  outdoor 
storage  activities;  significant  dust  or 
particulate  generating  processes;  and 
onsite  waste  disposal  practices  (i.e., 
blanket  wash).  The  description  shall 
specifically  Ust  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g..  oil  and  grease, 
scrap  metal,  etc.)  of  ccncem  shall  be 
identified. 

(3)  Measures  and  Controls.  Each 
facihty  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  radhty.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  induding  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner.  Areas  where 
good  housekeeping  should  be 
implemented  indude: 

0)  Material  Storage  Areas— All  stored 
and  containerized  materials  (skids, 
pallets,  solvents,  bulk  inks,  and 
hazardous  waste,  empty  drums, 
portable/mobile  containers  of  plant 
debris,  wood  crates,  steel  racks,  fuel  oil. 
etc.)  should  be  stored  in  a  protected 
area,  away  firom  drains  ana  properly 
labeled.  The  plan  should  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  such  storage  areas.  The  fadlity 
should  specify  which  materials  are 
stored  indoors  and  must  provide  a 
description  of  the  containment  area  or 
enclosure  for  those  materials  which  are 
stored  outdoors.  The  facility  may 
consider  an  inventory  control  plan  to 
prevent  excessive  purchasing,  storage, 
and  handling  of  potentially  hazardous 
substances.  The  facility  may  consider 
indoor  storage  of  the  materials  and/or 
installation  of  berming  and  diking  of  the 
area. 

(ii)  Material  Handling  Areas— The 
plan  must  describe  measures  that 
prevent  or  minimize  contamination  of 
the  storm  water  runoff  from  materials 
handling  operations  and  areas  (i.&, 
blanket  wash,  mixing  solvents,  loading/ 
imloading  materials).  The  fadlity  may 


consider  the  use  of  spill  and  overflow 
protection;  covering  fuel  areas;  covering 
and  enclosing  areas  where  the  transfer 
of  materials  may  occiir.  Where 
applicable,  the  plan  must  address  the 
replacemrait  or  repair  of  leaking 
connections,  valves,  transfer  lines  and 
pipes  that  may  carry  chemicals,  or 
wastewater. 

(Hi)  Fueling  y^as— The  plan  must 
describe  measures  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  from  fueling  areas.  The 
facihty  may  consider  covering  the 
fueling  area,  using  spill  and  overflow 
protection,  minimizing  nmon  of  storm 
water  to  the  fuehng  area,  using  dry 
cleanup  methods,  and/or  collecting  the 
storm  water  runoff  and  providing 
treatment  or  recycling. 

(iv)  Above  Ground  Storage  Tank 
Areas — ^The  plan  must  describe 
measures  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  above  ground  storage  tanks  and 
their  assodated  piping  and  valves.  The 
facility  may  consider  regular  deanup  of 
these  areas,  preparation  of  a  spill 
prevention  control  and  coimtermeasure 
program,  provide  spill  and  overflow 
protection,  minimizing  nmon  of  storm 
water  from  adjacent  fadlities  and 
properties,  restrict  access  to  the  area, 
insertion  of  filters  in  adjacent  catch 
basins,  provide  absorbent  booms  in 
unbermed  fueling  areas,  use  of  dry 
cleanup  methods,  and  permanently 
sealing  drains  within  critical  areas  that 
may  discharge  to  a  storm  drain. 

(b)  Preventive  Maintenance — A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g..  deaning  oil/ 
water  separators,  vegetative  swales, 
secondary  containment,  catch  basins)  as 
well  as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  sur&ce  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems.    ■ 

(c)  Spill  Prevention  and  Response 
Procedures — ^Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  spedfying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipmoit 
such  as  diversion  valves  in  the  plan 
shoidd  be  considsred.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  persormel.  The  necessary 
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equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections — Qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 

'  facility  on  an  annual  basis.  The 
following  areas  shall  be  included  in,  but 
not  limited  to,  ail  inspections:  all 
containment  and  material  storage  areas, 
fueling  areas,  loading  and  unloading 
areas,  equipment  cleaning  areas.  A  set  of 
tracking  or  follow-up  procedures  shall 
be  ixsed  to  ensure  that  appropriate 
sctions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained. 

(e)  Employee  Training — ^Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan.  The 
pollution  prevention  plan  shall  identify 
how  often  training  will  take  place,  but 
in  all  cases,  training  should  be  provided 
annually.  Employee  training  must,  at  a 
minimum,  address  the  following  areas 
when  apphcable  to  a  facility:  spent 
solvent  management;  spill  prevention 
and  control;  used  oil  management; 
fueling  procedures;  and  general  good 
hoxisekeeping  practices.  The  pollution 
prevention  plan  shall  identify  periodic 

dates  for  such  training 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures— A  description  of 
incidents  (such  as  spills,  or  other 
discharges],  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incornorated  into  the  plan. 

(g)  Non-storm  Water  Discharges 
0)  The  plan  shall  include  a 

certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evalviadon,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit  Such  certification  may  not 
be  feasible  if  the  fadUty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 


to  an  outMl,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.X.3.a.(3}(g)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  in.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensiire  the 
implementation  of  appropriate  pollution 
prevention  measures  for  die  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  Failure  to  Certify— Any  facifity 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  faciUties  which 
begin  to  discharge  storm  water 
associated  vdth  industrial  activity  after 
(Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permiL  If  the 
failiire  to  certify  is  caused  oy  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  tne  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control — 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measiu-es  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 


that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  (see 
paragraph  XI.X.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources))  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oiVwater 
separators),  snow  management 
acti\'ities,  infiltration  deWces,  and  wet 
detention/retention  devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  vrith 
industrial  activity  (including,  but  not 
limited  to,  material  handling  areas, 
material  storage  areas,  waste  disposal 
and  storage  areas,  loading/imloading 
areas)  shall  be  visually  inspected  for 
evidence  of.  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  whether 
they  are  adeauate  and  properly 
implementea  in  accordance  with  the 
terms  of  the  permit  or  whether 
additional  control  measiues  are  needed. 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made. 

(h)  Based  on  the  residts  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XIJC.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.X.3.a.(3) 
of  tbis  section  (Measuires  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shali 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
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implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.X.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  imder  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  nimieric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  Requirements 
(1)  Quarterly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
[described  in  (a),  below]  during  dayUght 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November. 

(b)  Examinations  shall  be  made  of  a 
grab  sample  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 


(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  Hfe  of  the  permit. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(c)  Visual  observation  reports  must  be 
maintained  in  the  pollution  prevention 
plan.  The  report  shall  include  the 
examination  date  and  time,  examination 
personnel,  the  nature  of  the  discharge 
(i.e.,  runoff  or  snow  melt),  visual  quality 
of  the  storm  water  discharge  (including 
observations  of  color,  odor,  clarity, 
floating  sohds.  settled  sohds,  suspended 
solids,  foam,  oil  sheen,  and  other 
obvious  indicators  of  storm  water 
pollution),  and  probable  sources  of  any 
observed  storm  water  contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (imder  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

Y.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Rubber. 
Miscellaneous  Plastic  Products,  and 
Miscellaneous  Manufacturing  Industries 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  all  storm 
water  discharges  associated  with 
industrial  activity  bom  facihties  in 


major  SIC  groups  30  and  39  (except  SIC 
391  Jewelry,  Silverware,  and  Plated 
Ware).  Major  group  30  includes  rubber 
and  miscellaneous  plastic  products 
manufacturing  facilities,  \fajor  group  39 
includes  miscellaneous  manufacturing 
industries.  This  section  does  not  apply 
to  storm  water  discharges  from  co- 
located  facilities,  such  as  vehicle 
maintenance  areas  which  are  addressed 
in  a  separate  section  of  this  permit. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Other  than  as  provided  in 
Part  in.  A.  of  this  permit,  non-storm 
water  discharges  are  not  authorized  by 
this  section. 

3.  Siorm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
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address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  In  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  faciUty.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  All  rubber  manufacturers  shall 
in  particular  review  the  use  of  zinc  at 
their  facihties  and  the  possible 
pathways  through  which  zinc  may  be 
disciarged  in  storm  water  runoff.  Each 
plan  shall  include,  at  a  minimum: 

(a)  Drainage 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
faciUty  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  Identified  under  Part 
XI.Y.3.a.(2)(c)  (Spills  and  Leaks)  of  this 
permit  have  occurred,  and  the  locations 
of  the  following  activities  where  such 
actinties  are  exposed  to  precipitation: 
fuelii^  stations,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes,  liquid  storage  tanks,  processing 
areas  and  storage  areas. 

(ii)  For  each  area  of  the  faciUty  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of  a 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 


of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  con\'eyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Such  Ust 
shall  be  updated  as  appropriate  during 
the  terra  of  the  permit. 

(d)  Sampling  Data— A  s\mimary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  loading  and  vmloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified, 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facihty.  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  Facilities 
subject  to  EPCRA  Section  313  should 
note  that  the  special  requirements  of 
Part  IV.E.  of  this  permit  also  apply  to 
their  facilities.  The  description  of  storm 
water  management  controls  shall 
address  the  following  minimum 
components,  Including  a  schedule  for 
implementing  such  controls: 

(a)  Good  Housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  whidi  may  contribute  * 
pollutants  to  storm  water  discharges  in 

a  clean,  orderly  manner. 

(b)  Preventive  Maintenance— A 
preventive  maintenance  program  shall 


involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failiues  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spill  Prevention  and  Response 
Procedures — Areas  where  potential 
spills  which  ran  contribute  pollutants  to 
storm  water  discharges  can  ocoir,  and 
their  accompanjdng  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

id)  Inspections — In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XI.Y.3.a.(4)  of  this  section,  qualified 
facility  personnel  shall  be  identified  to 
inspect  designated  equipment  and  areas 
of  the  facility  at  appropriate  intervals 
specified  in  the  plan.  A  set  of  tracking 
or  follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training — Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quahty  and 
quantity  of  storm  water  disciiarges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

M  Non-storm  Water  Discharges 
(t)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
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tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  Identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  reqiiired 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  imable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.Y.3.a.(3)(g)(iii)  (below). 

(U)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  m.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 
(iii)  Failure  to  Certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance),  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 


(h)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutfmts  to  storm  water  discharges 
associated  with  industrial  activity  [see 
paragraph  XI.Y.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources)]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measvures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  coUected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oiUwater 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(i)  Special  Requirements  for  All 
Rubber  Manufacturers— All  rubber 
manufactiiring  faciUties  shall  include 
specific  measures  and  controls  to 
minimize  the  discharge  of  zinc  in  their 
storm  water  discharges.  The  following 
possible  sources  of  zinc  shall  be 
reviewed  and  the  accompanying  BMPs 
shall  be  included  as  appropriate  in  the 
storm  water  pollution  prevention  plan: 

(i)  Inadequate  Housekeeping— AU. 
permittees  shall  review  the  handling 
and  storage  of  zinc  bags  at  their  faciUties 
and  consider  the  following  BMPs  for  the 
pollution  prevention  plan:  employee 
training  regarding  the  handling  and 
storage  of  zinc  bags,  indoor  storage  of 
zinc  bags,  thorou^  cleanup  of  zinc 
spills  without  washing  the  zinc  into  the 
storm  drain,  and  the  use  of  2,500-poimd 
sacks  of  zinc  rather  than  50-  to  100- 
poimd  sacks. 

(ii)  Zinc  in  Dumpster*— The  following 
BMPs  shall  be  considered  to  reduce 
discharges  of  zinc  from  dumpsters: 
providing  a  cover  for  the  dumpster; 
move  the  dumpster  to  an  indoors 
location;  or  provide  a  lining  for  the 
dumpster. 

(iii)  Malfunctioning  Dust  Collectors  or 
Baghouses— Permittees  shall  review 


dust  collectors  and  bagbouses  as 
possible  soxirces  in  zinc  in  storm  water 
runoff.  Improperly  operating  dust 
collectors  or  bagbouses  shall  be 
replaced  or  repaired  as  appropriate.  The 
pollution  prevention  plan  shall  also 
provide  for  regular  maintenance  of  these 
nicilities. 

(iv)  Grinding  Operations — Permittees 
shall  review  dust  generation  from 
rubber  grinding  operations  at  their 
facility  and,  as  appropriate,  install  a 
dust  collection  system. 

(v)  Zinc  Stearate  Coating 
Operations — Permittees  shall  include  in 
the  pollution  prevention  plan 
appropriate  measures  to  prevent  and/or 
clean  up  drips  or  spills  of  zinc  stearate 
slurry  which  may  be  released  to  the 
storm  drain.  Alternate  compounds  to 
zinc  stearate  shall  also  be  considered. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of.  or  the 
potential  for.  Qollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.Y.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragrapn  XI.Y.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  In  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  sxmunarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  nf  the  storm  water 
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pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.Y.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompUance.  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compUance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compUance  evaliiation  may  be 
conaucted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  niimeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  Requirements 
(1)  Quarteriy  Visual  Examination  of 
Storm  Water  Quality.  FaciUties  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
(described  in  (a),  below]  during  dayUght 
hours  unless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event, 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November. 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
dociunent  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  sohds,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  Ut  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  fi-om  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
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event  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
,  of  discharges  for  the  life  of  the  permit. 

(c)  Visiial  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
ejcamination  personnel,  the  nature  of  the 
discharge  (i.e..  runoff  or  snow  melt), 
visual  quahty  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  soUds, 
settled  sohds,  suspended  solids,  foam, 

ioil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  fadUty  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  beUeves 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  appUes  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  beUeves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g..  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

(e)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
cUmatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

Z.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Leather 
Tanning  and  Finishing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
leather  tanning,  currying  and  finishing. 
faciUties  commonly  identified  by 


Standard  Industrial  Classification  (SIC) 
code  3111.  Discharges  bom  faciUties 
which  make  fertiUzer  solely  from 
leather  scraps  and  leather  dust  are  also 
covered  under  this  section.  When  an 
industrial  faciUty.  described  by  the 
above  eUgibiUty  provisions  of  this 
section,  has  industrial  activities  being 
conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s).  that  industrial 
faciUty  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
appUcable  requirements  in  this  section, 
Tlie  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  faciUty  (co-located 
industrial  activities).  The  operator  of  the 
faciUty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
appUcable  to  the  faciUw. 

If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  faciUty.  the  eUgibiUty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  faciUty  from  complying 
with  the  appUcable  monitoring  and 
poUution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

There  are  no  special  conditions  for 
this  section  beyond  those  in  Part  HI.  of 
this  permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shaU 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  faciUty 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  faciUty  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shaU  clearly  identify 
the  responsibiUties  of  each  team 
member.  The  activities  and 
responsibiUties  of  the  team  shall 
address  all  aspects  of  the  faciUty's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shaU  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  poUutants  to 
storm  water  discharges  or  which  may 
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result  in  tha  discharge  of  poUutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  iaciiity.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources  or,  during  periods  of  dry 
weather,  resuh  In  dry  weather  flows. 
Each  plan  shall  Include,  at  a  minimum: 
(a)  Drainage 

(i)  A  site  map  indicating  an  outline  of 
the  portions  oi  the  drainage  area  of  each 
storm  water  out&ll  that  are  within  the 
facility  boxmdaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surfece 
water  bodies  (including  wetlands), 
locations  where  significant  materials  are 
exposed  to  precipitation,  locations 
where  major  spills  or  leaks  identified 
under  Part  XI.Z.3.a.(2)(c)  (Spills  and 
Leaks)  of  this  permit  have  occurred,  and 
the  locations  of  the  following  activities 
where  such  activities  are  exposed  to 
precipitation:  fueling  stations,  vehicle 
and  equipment  maintenance  and/or 
cleaning  areas,  loading/unloading  areas, 
locations  used  for  the  treatment,  storage 
or  disposal  of  wastes,  material  storage 
(including  tanks  or  other  vessels  used 
for  liquid  or  waste  storage),  processing 
and  storage  areas  for  activities 
associated  with  beamhouse,  tanyard, 
retan-wet  finishing  and  dry  finishing 
operations,  and  haul  roads,  access  roads 
and  rail  spurs.  The  site  map  must  also 
identify  monitoring  locations. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of  a 
chemical:  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  data  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 


of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  ■ 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives.  The  description 
must  be  updated  whenever  there  is  a 
significant  change  in  the  types  or 
amounts  of  materials,  or  material 
management  practices,  that  may  affisct 
the  exposure  of  materials  to  storm 
water. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 
a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Significant 
spills  include  but  are  not  limited  to, 
releases  of  oil  or  hazardous  substances 
in  excess  of  quantities  that  are 
reportable  under  Section  311  of  the 
Qean  Water  Act  (CWA)  (see  40  CFR 
110.10  and  40  CFR  117.21)  or  Section 
102  of  the  Comprehensive  . 

Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  (see  40  CFR 
302.4).  Significant  spills  may  also 
include  releases  of  oil  or  hazardous 
substances  that  are  not  in  excess  of 
reporting  requirements  and  releases  of 
materials  that  are  not  classified  as  oil  or 
a  hazardous  substance.  Such  hst  shall 
be  updated  as  appropriate  during  the 
term  of  the  permit. 

(d)  Sampling  Data — ^A  siunmary  of 
existing  discharge  sampliog  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  potential 
pollutant  sources  including  but  not 
limited  to  the  following  activities: 
loading  and  unloading  operations; 
outdoor  storage  activities,  including  but 
not  limited  to:  temporary  or  permanent 
storage  of  fresh  and  brine  cured  hides, 
chemical  drums,  bags,  containers  and 
above  ground  tanks,  leather  dust  scraps, 
trimmings  and  shavings,  spent  solvents, 
extraneous  hide  substances  and  hair, 
and  empty  chemical  containers  and 
bags;  floor  sweepings  and  washings; 
refiise  and  waste  piles  and  sludge; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes  including  buffing; 
vehicle  maintenance,  washing  and 
fueling  and  onsite  waste  disposal 
practices.  The  description  shall 
specifically  list  any  significant  potential 


source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  biodiemical 
oxygen  demand,  total  suspended  solids, 
chromium,  etc.)  of  concern  shall  be 
identified. 

(3)  Measures  and  Controls.  Each 
fedhty  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  radlity.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner.  The  following 
areas  must  be  specifically  addressed: 

(i)  Storage  Areas  for  Raw, 
Semiprocessed,  or  Finished  Tannery  By- 
products—Pallets and/or  bales  of  raw, 
semiprocessed  or  finished  tannery  by- 
products (e.g.,  splits,  trimmings, 
shavings,  etc.)  should  be  stored  indoors 
or  protected  by  polyethylene  wrapping, 
tarpaulins,  roofed  storage  area  or  other 
suitable  means.  Materials  should  be 
placed  on  an  impermeable  surface,  the 
area  should  be  enclosed  or  bermed  or 
other  equivalent  measm^s  should  be 
employed  to  prevent  runon  and  runoff 
of  storm  water. 

(ii)  Material  Storage  Areas — Label 
storage  units  of  all  materials  (e.g., 
spedfic  chemicals,  hazardous  materials, 
spent  solvents,  waste  materials). 
Maintain  such  containers  and  units  in 
good  condition.  Describe  measures  that 
prevent  or  minimize  contact  with  storm 
water.  The  fadlity  must  consider  indoor 
storage,  installation  of  berming  and 
diking  around  the  area,  and/or  other 
equivalent  measures  to  prevent  runon 
and  runoff  of  storm  water. 

Buffing/Shaving  Areas— The  plan 
must  describe  measiu^s  that  prevent  or 
minimize  contamination  of  the  storm 
water  runoff  with  leather  dust  from 
buffing/shaving  areas.  The  fadlity  may 
consider  dust  collection  enclosures, 
preventive  inspection/maintenance 
programs  or  other  appropriate 
preventive  measures. 

(iv)  Receiving,  Unloading,  and  Storage 
Areas — The  plan  must  describe 
measxires  that  prevent  or  minimize 
contamination  of  the  storm  water  runoff 
from  receiving,  unloading,  and  storage 
areas.  Exposed  receiving,  imloading  and 
storage  areas  for  hides  and  chemical 
supplies  should  be  protected  by  a 
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suitable  cover,  diversion  of  drainage  to 
the  process  sewer,  grade  benning  or 
curbing  area  to  prevent  ninon  of  storm 
water  or  other  appropriate  preventive 
measures.  Materials  must  be  plainly 
labelled  and  maintained  in  good 
condition. 

(v)  Outdoor  Storage  of  Contaminated 
Equipment — ^The  plan  must  describe 
measures  that  minimize  contact  of  storm 
water  with  contaminated  equipment. 
Equipment  should  be  protected  by 
suitable  cover,  diversion  of  drainage  to 
the  process  sewer,  thorough  cleaning 
prior  to  storage  or  other  appropriate 
preventive  measures. 

(vi)  Waste  Management — The  plan 
must  describe  measures  that  prevent 
contamination  of  the  storm  water  runoff 
from  waste  storage  areas.  The  facility 
may  consider  inspection/maintenance 
programs  for  leaking  containers  or 
spills,  covering  dumpsters,  moving 
waste  management  activities  indoors, 
covering  waste  piles  with  temporary 
covering  material  such  as  tarpaulins  or 
polyethylene,  and  minimizing  storm 
water  runon  by  enclosing  the  area  or 
building  berms  around  the  area. 

(b)  Preventive  Maintenance — ^A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equijpment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spill  Prevention  and  Response 
Procedures — ^Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanjring  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  ilp 
should  be  available  to  personnel. 

(d)  /nspectio/is— Qualified  facility 
persoimel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  at  least  on  a  quarterly  basis.  The 
following  areas  shall  be  included  in  all 
inspections:  leather  processing  areas, 
storage  areas  for  chemicals,  including 
but  not  limited  to  above  groimd  tanks, 
fueling  areas,  vehicle  and  equipment 
maintenance  areas,  material  storage 


areas,  loading  and  unloading  areas, 
waste  management  areas  and  other 
potential  sources  of  pollution  for 
evidence  of  actual  or  potential 
discharges  of  contaminated  storm  water. 
A  set  of  tracking  or  follow-up 
procedures  shall  be  used  to  ensure  that 
appropriate  actions  are  taken  in 
response  to  the  inspections  and  that  the 
pollution  prevention  plan  is 
appropriately  modified.  Records  of 
iuBpections  shall  be  maintained  as  part 
of  the  pollution  prevention  plan. 

Qualified  personnel  are  required  to 
conduct  quarterly  visual  inspections  of 
all  Best  Management  Practices  (BMPs). 
The  inspections  shall  include  an 
assessment  of  the  effectiveness  and  need 
for  maintenance  of  storm  water  roofing 
and  covers,  dikes  and  curbs,  discharge 
diversions,  sediment  control  and 
collection  systems  and  all  other  BMPs. 

Quarterly  visual  inspections  must  be 
made  at  least  once  in  each  of  the 
following  designated  periods  during 
daylight  hours.  December  to  February 
(storm  water  runoff  or  snow  melt), 
March  to  May  (storm  water  runoff),  Jime 
to  August  (storm  water  runoff),  and 
September  to  November  (snow  melt 
runoff).  Records  shall  be  maintained  as 
part  of  the  pollution  prevention  plan. 

(e)  Employee  Traim/ig— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan.  The 
pollution  prevention  plan  shall  identify 
now  often  training  will  take  place,  but 
in  edl  cases,  training  must  be  held  at 
least  annually.  Employee  training  must, 
at  a  minimum,  adckess  the  following 
areas  when  appUcable  to  a  facility: 
general  good  housekeeping  practices, 
spill  prevention  and  control,  waste 
management,  inspections,  preventive 
maintenance,  detection  of  non-storm 
water  discharges  and  other  areas. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  leaks,  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quaUty  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  docimiented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan.  The  plan 
must  address  spills,  monitoring,  and 
BMP  inspection  and  maintenance 
activities.  BMPs  which  were  ineffective 
must  be  reported  and  the  date  of  their 
corrective  action  recorded.  Employees 
must  report  incidents  of  leaking  fluids 


to  facility  management  and  these  reports 
must  be  incorporated  into  the  plan. 

(£)  Non-storm  Water  Discharges 

(f)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  faciUty  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.Z.3.a.(3)(g){iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  m.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  Failure  to  Certify— Any  facility 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inabiUty  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe;  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
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feasible.  Non-storm  water  discharges  to 
waters  pf  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Emsion  Control— 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutant?^  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
'Tom  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  [see 
paragraph  XI.Z.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources))  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  hrigation  source), 
inlet  controls  (such  as  oi&water 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detentioa'i  :^tention  devices.  In  addition, 
the  permittee  must  describe  the  storm 
water  pollutant  source  area  or  activity 
(e.g.,  storage  areas,  loading  and 
tmloading  areas,  above  ground  storage 
of  chemicals)  to  be  controlled  by  eadi 
storm  water  management  practice. 

The  plan  must  consider  management 
practices,  such  as  berms  for  imcovered 
storage  areas,  imcovered  loading  and 
unloading  areas,  above  ground  liquid 
storage  and  waste  management  areas. 
The  installation  of  detention  ponds 
must  also  be  considered. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  comphance  evaluations  at 
appropriate  intervals  specified  in  the 
plain,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 


industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  ahaU  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.Z.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  Identified  in  the  plan  in 
accordance  with  paragraph  XI.Z.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  simimarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
poUution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.Z.3.a.(4)(b)  (above)  of  the  permit  shall 
be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  xmder 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shaU  contain 
a  certification  that  the  facihty  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  The  storm  water  pollution 
prevention  plan  must  describe  the  scope 
and  content  of  comprehensive  site 
inspections  that  qualified  personnel  will 
conduct  to  1)  confirm  the  accuracy  of 
the  description  of  potential  poUution 


sources  contained  in  the  plan.  2) 
determine  the  effiactiveness  of  the  plan, 
and  3)  assess  compliance  with  the  terms 
and  conditions  of  the  permit 
Comprehfflisive  site  compliance 
evaluations  should  be  conducted  twice 
a  year.  The  individual  or  individuals 
who  will  conduct  the  inspections  must 
be  identified  in  the  plan  and  should  be 
membera  of  the  pollution  prevention 
team.  Inspection  reports  must  be 
retained  for  at  least  3  years  after  the  date 
that  the  permit  expires. 

(e)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  XI.Z.3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
beginning  [insert  date  1  year  alter 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance)  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance)  lasting  through 
[insert  date  4  yeara  after  permit 
issuance],  permittees  with  leather 
tanning  and  finishing  facilities  must 
monitor  their  storm  water  discharges 
associated  with  industrial  activity  at 
least  quarterly  (4  times  per  year)  except 
as  provided  in  paragraphs  5.a.(3) 
(Sampling  Waiver),  5.a.(4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification),  Leather 
tanning  and  finishing  fedUties  are 
required  to  monitor  their  storm  water 
discharges  for  the  pollutants  of  concern 
listed  in  Table  Z-1  below.  Facilities 
must  report  in  accordance  with  5.b. 
(Reporting).  In  addition  to  the 
parameters  listed  in  Table  Z-1  below, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event{s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 


Federal  Register  /  Vol.  58,  No.  222  /  Friday,  November  19,  1993  /  Notices 


61575 


Table  Z—1.— Monitoring  Requirements 


Five-Day  Biological  Oxygen  Demand  (BOO3) 

Total  Kjaidahl  Nitrogen  (TKN)  , 

Nitrate  and  Nitrite  Nitrogen 

Total  Recoverable  Aluminum  _ , 

Total  Recoverable  Manganese  


Monitoring  cut-off 

concentration 

(mgO.; 


9J0. 

0.68 
0.75 

0.05 


(I)  Monitoring  Periods.  Leather 
tanning  and  finishing  facilities  shall 
monitor  samples  collected  during  the 
sampling  periods  of:  January  to  March, 
April  to  June,  July  to  September,  and 
October  to  December  for  the  years 
specified  in  paragraph  a.  (above). 

[2]  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  ocoirs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 
If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  non-process  water,  then 
where  practicable  permittees  must 
attempt  to  stunple  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

[3)  Sampling  Waiver 

(a)  Adverse  Conditions — When  a 
discharger  is  imable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (fvlonitoring 
Periods)  because  of  adverse  climatic 
conditions,  the  discharger  may  collect 
two  samples  fit)m  the  two  separate 
quahfvtag  events  in  the  next  monitoring 
period  and  submit  this  data.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(sudi  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(b)  Low  Concentration  WojVer— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  date  1  year 


after  permit  issuance]  lasting  through 
(insert  date  2  years  after  permit 
issuance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
Z-1  under  the  colimm  Monitoring  Cut- 
off Concentration,  a  facihty  may  waive 
monitoring  and  reporting  requirements 
in  the  monitoring  period  be^nning 
(insert  date  3  years  after  permit 
issuance]  lasting  through  (insert  date  4 
years  after  permit  issuance].  The  facihty 
must  submit  to  the  Director,  in  Ueu  of 
the  monitoring  data,  a  certification  that 
there  has  not  been  a  significant  change 
in  industrial  activity  or  the  pollution 
prevention  measures  in  area  of  the 
facility  which  drains  to  the  outfall  for 
which  sampling  was  waived. 

(4)  Representative  Discharge.  When  a 
facihty  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  beUeves 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
appUes  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  beUeves  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  mediiun  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  out&lls,  e^qplanation  of 
why  outfalls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  the  drainage  area 
and  runoff  coefficient  with  the 
Discharge  Monitoring  Report 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  reqiiirements  of  this  section 
provided  the  discharger  makes  a 


certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law, 
signed  in  accordance  with  Part  Vn.G. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  irom  past 
industrial  activity  that  are  located  in 
areas  of  the  facihty  within  the  drama^ 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C.  of  this  permit 

b.  Reporting.  Permittees  with  leather 
tanning  and  finishing  faciUties  shall 
submit  monitoring  results  for  each 
outfall  associated  with  industrial 
activity  (or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  reporting  period 
beginning  (insert  date  1  year  after 
permit  issuance]  lasting  through  [insert 
date  2  years  after  permit  issuance]  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  followring  March  [insert  the  date  2 
years  after  permit  issuance).  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4).  or  (5)  above] 
obtained  during  the  period  begiiming 
[insert  date  3  years  after  permit 
issuance]  lasting  through  [insert  date  4 
years  after  permit  issuance]  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  me  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
sampling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  Usted  in  Part  VI.G.  of  the  fact 
sheet.  " 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (^ove),  leathering  tanning 
and  finishing  fadhties  with  at  least  one 
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stonn  water  discharge  associated  with 
industrial  activity  through  a  large  or 
medium  municipal  separate  storm 
sewer  system  (systems  serving  a 
population  of  100,000  or  more)  must 
submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
mimicipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  b  (above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  sliall 
document  observations  of  color,  odoi, 
clarity,  floating  solids,  settled  solids, 
suspended  sohds,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  faciUty  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 

-And  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  beUeves 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 


data  also  applies  to  the  substantially 
identical  outfall(s)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents,  hi  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

(4)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(sudi  as  local  flooding,  high  vnnds, 
hurricanes,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

AA.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Fabricated  Metal  Products  Industry 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  vrith  industrial 
activity  from  the  fabricated  metals 
industiy,  Standard  Industrial 
Classification  (SIC)  Codes  listed  below, 
except  for  electrical  related  industries: 

•  SIC  Major  Group  34  Fabricated 
Metal  Products 

•  SIC  391  Jewelry,  Silverware,  and 
Plated  Ware. 

When  an  industrial  faciUty,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facihty  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
apphcable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  faciUty  (co-located 
industrial  activities).  The  operator  of  the 
facihty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
apphcable  to  the  facihty. 


If  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facihty,  the  ehgibihty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  faciUty  from  complying 
with  the  apphcable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges 

(1)  This  permit  does  not  authorize  the 
discharge  of  process  wastewater. 
Discharges  of  storm  water  commingled 
with  process  wastewater  are  not 
authorized  under  this  permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  faciUty 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  faciUty  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibiUties  of  each  team 
member.  The  activities  and 
responsibiUties  of  the  team  shall 
address  all  aspects  of  the  faciUty 's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amoimts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facihty.  Each  plan 
shall  identify  all  industrial  activities 
and  significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  specifically 
identify  the  physical  features  of  the 
faciUty  that  may  contribute  to  storm 
water  runoff.  Each  plan  shall  include,  at 
a  minimum: 

(a)  Drainage 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
faciht}'  boundaries,  each  existing 
structurjil  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  imder  Part 
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IX.AA.3.a.(2)(c)  (Spills  and  Leaks)  of 
this  permit  have  ocxnirred,  and  the 
locations  of  the  following  activities 
where  such  activities  are  exposed  to 
precipitation:  raw  metal  storage  areas, 
finished  metal  storage  areas,  scrap 
disposal  collection  sites,  equipment 
storage  areas,  retention  and  detention 
basins,  temporary  diversion  dikes  or 
berms,  permanent  diversion  dikes  or 
berms,  right-of-way  or  perimeter 
diversion  devices,  any  sediment  traps  or 
barriers,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas, 
loading/unloading  areas,  locations  used 
for  the  treatment,  storage  or  disposal  of 
wastes,  liquid  storage  tanks,  processing 
areas  including  outside  painting  areas, 
wood  preparation,  recycling  and  raw 
material  storage. 

(ii)  For  each  area  of  the  faciUties  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
prod  viced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  A  prediction  of' 
the  direction  of  flow  and  identity  of  the 
types  of  pollutants  whidi  are  likely  to 
be  present  in  storm  water  discharges,  in 
particular,  flows  with  a  significant 
potential  for  causing  erosion  shall  be 
identified  such  as  heavy  equipment  use 
areas,  drainage  from  roofs,  parking  lots, 
etc. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation,  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to      -  -  -  ■ 
reduce  pollutants  in  storm  water  nmoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 


toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 
a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit.  Significant 
spills  that  should  be  considered  for  the 
fabricated  metals  industry  includes  but 
are  not  limited  to  chromiiun,  toluene, 
pickle  Uquor,  sulfuric  acid,  zinc  and 
other  water  priority  chemicals  and 
hazardous  chemicals  and  wastes.  Such 
list  shall  be  updated  as  appropriate 
during  the  term  of  the  permit. 

(d)  Sampling  Data — A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  tne  term  of  this  permit.  The  data 
collected  as  a  representative  sampling 
protocol  for  the  approved  fecilities  in 
the  group  should  be  made  a  part  of  the 
samoUng  data  for  these  facilities. 

(ej  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities;  loading  and  unloading 
operations  for  paints,  chemicals  and  raw 
materials;  outdoor  storage  activities  for 
raw  materials,  paints,  empty  containers, 
com  cob,  chemicals,  scrap  metals; 
outdoor  manufacturing  or  processing 
activities  such  as  grinding,  cutting, 
degreasing,  buffing,  brazing,  etc; 
significant  dust  or  particulate  generating 
processes;  and  onsite  waste  disposal 
practices  for  spent  solvents,  sludge, 
pickling  baths,  shavings,  ingots  pieces, 
refuse  and  waste  piles.  The  description 
shall  specifically  list  any  significant 
potential  source  of  pollutants  at  the  site 
and  for  each  potential  source,  any 
pollutant  or  pollutant  parameter  (e.g., 
biochemical  or  chemical  oxygen 
demand,  chromium,  total  suspended 
solids,  oil  and  grease,  etc.)  of  concern 
shall  be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  u  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  racility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

[aj  Good  Housekeeping— Good 
housekeeping  requires  the  maintenance 
of  areas  whidi  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner.  The 
description  of  storm  water  management 


controls  shall  at  a  minimiiTTi  address  the 
following  components  of  the  plan, 
including  a  schedule  for  implementing 
the  plan  that  shall  not  exceed  the 
stipulated  timeframe  identified  in  this 
permit. 

(i)  Good  HouseJteeping— Fabricating 
industries  shall  include  the  following 
best  management  practices  in  their 
storm  water  pollution  prevention  plan: 

•  Metal  Fabricating  Areas — Measures 
for  maintaining  clean,  dry,  orderly 
conditions  in  these  areas.  Use  of  dry 
clean-up  techniques  should  be 
considered  in  the  plan. 

•  Storage  Areas  for  Raw  Metal — 
Measures  to  keep  these  areas  free  of 
conditions  that  could  cause  spills  or 
leakage  of  materials.  Storage  areas 
should  be  maintained  for  easy  access  in 
case  spill  clean  up  is  necessary.  Stored 
materials  should  be  able  to  be  identified 
correctly  and  quickly. 

•  Receiving,  Unloading,  and  Storage 
Areas — ^Measures  to  prevent  spills  and 
leaks;  plan  for  quick  remedial  clean  up 
and  instruct  employees  on  the  use  of 
clean-up  techniques. 

•  Storage  of  equipment — ^The  plan 
should  provide  measures  for  preparing 
equipment  for  storage  and  the  proper 
method  to  store  equipment  including 
protecting  with  covers,  storing  indoors. 
The  plan  should  include  clean-up 
measures  for  equipment  that  will  be 
stored  outdoors  to  remove  potential 
pollutants. 

(b)  Preventi\'e  Maintenance — 
Preventive  maintenance  measures  shall 
include  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  imcover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems.  In 
particular  for  the  fabricated  metal 
industries  special  consideration  should 
be  given  to  the  following  areas  for 
preventive  maintenance: 

•  Metal  Working  Fluid  Areas — ^The 
plan  should  include  measures  that 
identify  controls  particularly  for  stora|(e 
of  metal  working  fluids. 

•  Cleaners  and  Rinse  Wafer- 
Measures  should  be  included  to  control 
and  cleanup  spills  of  solvents  and  other 
liquid  cleaners;  control  sand  buildup 
and  disbursement  from  sand-blasting 
operations,  preventing  exposure  of 
recyclable  wastes;  and  employ 
substitute  cleaners  when  possible. 

•  flow  Steel  Handling  Storage— The 
plan  should  include  measures 
controlling  or  recovering  scrap  metals. 
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fines,  and  iron  dust.  Including  measures 
for  containing  materials  within  storage 
handling  areas. 

•  Paints  and  Painting  Equipment— 
The  plan  should  consider  control 
measures  to  prevent  or  minimize 
exposure  of  paint  and  painting 
equipment  from  exposure  to  storm 
water. 

•  Lubricating  Oil  and  Hydraulic  Fluid 
Operations — The  plan  should  include 
using  devices  or  monitoring  equipment 
to  determine  and  control  leaks  and 
overflows,  including  the  installation  of 
perimeter  controls  such  as  dikes,  curbs, 
grass  filter  strips,  or  other  equivdent 
measure. 

•  C/ienuca7  Storage  Areas— The  plan 
should  clearly  identify  materials,  proper 
storage  that  prevents  storm  water 
contamination  and  prevents  accidental 
spillage.  The  plan  should  include  a 
program  to  inspect  containers,  and 
identify  proper  disposal  and  spill 
controls. 

(c)  Spill  Prevention  and  Response 
Procedures — Areas  where  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  /iispertions— Qualified  facihty 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facihty  at  appropriate  intervals  specified 
in  the  plan.  Metal  fabricators  shall  at  a 
minimimi  include  the  following  areas 
for  inspection:  raw  metal  storage  areas, 
finished  product  storage  areas,  material 
and  chemical  storage  areas,  recycling 
areas,  loading  and  unloading  areas, 
equipment  storage  areas,  paint  areas. 
fueling  and  maintenance  areas,  and 
waste  management  areas.  A  set  of 
tracking  or  follow-up  procedures  shall 
be  used  to  ensxire  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained. 

(e)  Employee  rraining— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibiUty  of  the 
components  and  goals  of  thie  storm 
water  pollution  prevention  plan. 


Training  should  address  topics  such  as 
spill  response,  good  housekeeping,  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  sucn  training. 
(f)  Recordkeeping  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  pairt.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 
(b)  Non-storm  Water  Discharges 
0)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
♦ested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  Vn.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
.receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.AA.3.a.(3)(g)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
Usted  in  Part  ID.  A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(Hi)  Failure  to  Certify— Any  fadfity 
tLat  is  unable  to  provide  the 
certification  reqiiired  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  (Insert  date  270  days  after 
permit  issuance]  or,  for  facilities  which 
Degin  to  discharge  storm  water 


associated  with  industrial  activity  after 
[Insert  date  270  days  after  permit 
issuance).  180  days  after  submitting  a 
notice  of  intent  to  be  covered  by  this 
permit.  If  the  failure  to  certify  is  caused 
by  the  inability  to  perform  adequate 
tests  or  evaluations,  such  notification 
shall  describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
imlawful,  and  must  be  terminated. 

(b)  Sediment  and  Erosion  Control — 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion.  The  plan  shall 
identify  structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion.  These  shall  include  but 
not  be  limited  to  grass  swales,  filter 
strips,  treatment  works,  or  other 
equivalent  measures.  Metal  fabricators 
must  include  in  their  plan  measures  to 
minimize  erosion  caused  by  the  high 
volume  of  traffic  from  heavy  equipment 
for  delivery  to  and  from  the  faciUty  and 
for  equipment  operating  at  the  facihty 
on  a  daily  basis  such  as  forklifts,  cranes, 
etc. 

(i)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutant(s)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  faciUty  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activities 
under  the  SIC  codes  identified  under 
paragraph  XI.AA.l.  of  this  section  shall 
be  considered  when  determining 
reasonable  and  appropriate  measures. 
Appropriate  measures  may  include: 
vegetative  swales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compUance  evaluations  at 
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least  twice  a  year,  once  annually  during 
wet  weather  and  once  during  diy 
weather  as  specified  in  the  plan.  Such 
evaluations  shall  include: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with  storage 
of  raw  metals,  storage  of  spent  solvents 
and  chemicals,  outdoor  paint  areas, 
drainage  from  roof,  unloading  and 
loading  areas,  equipment  storage  areas, 
recycling  areas,  and  retention  ponds 
(sludge);  included  but  not  limited  to 
chromium,  zinc,  lubricating  oil, 
solvents,  aluminum,  oil  and  grease, 
methyl  ethyl  ketone,  steel,  and  other 
related  materials  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  such  as 
detention  basins  and  channels,  gutters 
or  drains  to  direct  discharge  flow,  oil/ 
water  separators  in  storm  drains, 
containment  structures,  concrete  pads, 
sediment  and  erosion  control  measures, 
and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
response  equipment  and  containment 
dnims,  shall  be  made  to  determine  if  the 
equipment  is  functioning  properly  and 
that  ditmis  are  not  in  a  corrosive  or 
deteriorating  state. 


(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.AA.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph 
XI.AA.3.a.(3)  of  this  section  (Measures 
and  Controls)  shall  be  revised  as 
appropriate  within  2  weeks  of  such 
inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.AA.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  under 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compUance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 


conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  niuneric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
begiiming  [insert  date  1  year  after 
permit  issuance)  lasting  through  [insert 
date  2  years  after  permit  issuance)  and 
the  period  beginning  [insert  date  3  years 
after  permit  issuance]  lasting  through 
[insert  date  4  years  after  permit 
issuance],  permittees  with  metal 
fabricating  facilities  must  monitor  their 
storm  water  discharges  associated  with 
industrial  activity  at  least  quarterly  (4 
times  per  year)  except  as  provided  in 
paragraphs  5.a.(3)  (Sampling  Waiver), 
5.a.(4)  (Representative  Discharge),  and 
5.a.(5)  (Alternative  Certification).  Metal 
fabricating  fadUties  are  required  to 
monitor  their  storm  water  discharges  for 
the  pollutants  of  concern  Usted  in  Table 
AA-1  below.  Facilities  must  report  in 
accordance  with  5.b.  (Reporting).  In 
addition  to  the  parameters  listed  in 
Table  AA-1  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hours) 
of  the  storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches) 
of  the  storm  event  that  generated  the 
sampled  runoff;  the  duration  between 
the  storm  event  sampled  and  the  end  of 
the  previous  measurable  (greater  than 
0.1  inch  rainfall)  storm  event;  and  an 
estimate  of  the  total  volume  (in  gallons) 
of  the  discharge  sampled. 


Table  AA-i  .—Monitoring  Requirements 


Jotai  Recoverable  Aluminum  .. 

Total  Recoverable  Copper  , 

Total  Recoverable  Iron  , 

Total  Recoverable  Manganese 

Total  Recoverable  Zinc  

Nitrate  *  Nitrite  Nitrogen  


Monitoring  cut-off 

concentration 

(mg/L) 


0.75 

0.009 

0.3 

0.05 

0.065 

0.68 


(1)  Monitoring  Periods.  Metal 
fabricating  facilities  shall  monitor 
samples  collected  during  the  sampling 
periods  of:  January  to  March,  April  to 
June,  July  to  September,  and  October  to 
December  for  the  years  specified  in 
paragraph  a.  (above). 

(2)  Sample  Type.  A  minimum  of  one 
g:ab  sample  shall  be  taken.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 


hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  firat  30  minutes  was  impracticable. 


If  storm  water  discharges  associated 
with  industrial  activity  commingle  with 
process  or  nonprocess  water,  then 
where  practicable  permittees  must 
attempt  to  sample  the  storm  water 
discharge  before  it  mixes  with  the  non- 
storm  water  discharge. 

(3)  Sampling  Waiver 

(a)  Adverse  Conditions — ^When  a 
discharger  is  unable  to  collect  samples 
during  one  of  the  monitoring  periods 
specified  in  paragraph  b.  (Monitoring 
Periods)  because  of  adverse  climatic 
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conditions,  the  discharger  may  collect 
two  samples  from  the  two  separate 
qualihring  events  in  the  next  monitoring 
period  and  submit  this  data.  Adverse 
weather  conditions  that  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frtnen  conditions,  etc). 

(b)  Low  Concentration  VVoivep— When 
the  average  concentration  for  a  pollutant 
calculated  from  all  monitoring  data 
collected  from  an  outfall  during  the 
monitoring  period  [insert  data  1  year 
after  permit  issuance)  lasting  through 
[insert  date  2  years  after  permit 
issxiance]  is  less  than  the  corresponding 
value  for  that  pollutant  listed  in  Table 
AA-1  under  the  colimm  Monitoring 
Cut-off  Concentration,  a  facility  may 
waive  monitoring  and  reporting 
reqtiirements  in  the  monitoring  period 
beginning  (insert  date  3  years  after 
permit  issuance]  lasting  through  [insert 
date  4  years  after  permit  issuance].  The 
facility  must  submit  to  the  Director,  in 
lieu  of  the  monitoring  data,  a 
certification  that  there  has  not  been  a 
significant  change  in  industrial  activity 
or  the  Dollution  prevention  measures  in 
area  of  the  fadli^  which  drains  to  the 
outfall  for  which  sampling  was  waived. 
(4)  Representative  Discharge.  When  a 
facihty  has  two  or  more  outfalls  that, 
based  on  a  consideration  of  industrial 
activity,  significant  materials,  and 
management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  behaves 
discharge  substantially  identical 
effluents,  the  permittee  may  test  the 
effluent  of  one  of  such  outfalls  and 
report  that  the  quantitative  data  also 
apphes  to  the  substantially  identical 
outfall(s)  provided  that  the  permittee 
includes  in  the  storm  water  pollution 
prevention  plan  a  description  of  the 
location  of  the  outfalls  and  explains  in 
detail  why  the  outfalls  are  expected  to 
discharge  substantially  identical 
effluents.  In  addition,  for  each  outfall 
that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
nigh  (above  65  percent)]  sh^  be 
provided  in  the  plan.  The  permittee 
shall  include  the  description  of  the 
location  of  the  outfalls,  explanation  of 
why  outfialls  are  expected  to  discharge 
substantially  identical  effluents,  and 
estimate  of  the  size  of  Ihe  drainage  area 


and  runoff  coefficient  with  the 
Discharge  Monitoring  Report. 

(5)  Alternative  Certification.  A 
discharger  is  not  subject  to  the 
monitoring  requirements  of  this  secticm 
provided  the  discharger  makes  a 
certification  for  a  given  outfall,  on  an 
annual  basis,  under  penalty  of  law. 
signed  in  accordance  with  Part  VILG. 
(Signatory  Requirements),  that  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
industrial  machinery  or  operations,  or 
significant  materials  frt»n  past 
industrial  activity  that  are  located  in 
areas  of  the  facility  within  the  drainage 
area  of  the  outfall  are  not  presently 
exposed  to  storm  water  and  are  not 
expected  to  be  exposed  to  storm  water 
for  the  certification  period.  Such 
certification  must  be  retained  in  the 
storm  water  pollution  prevention  plan, 
and  submitted  to  EPA  in  accordance 
with  Part  VI.C  of  this  permit 

b.  Reporting.  Permittees  with  metal 
fabricating  facilities  shall  submit 
monitoring  results  for  each  outfall 
associated  with  industrial  activity  [or  a 
certification  in  accordance  with 
Sections  (3).  (4),  or  (5)  above]  obtained 
during  the  reporting  period  beginning 
[insert  date  1  year  after  permit  issuance] 
lasting  through  [insert  date  2  years  after 
permit  issuance]  on  Discharge 
Monitoring  P.eport  Fonn(s)  postmarked 
no  later  than  the  31st  day  of  the 
following  March  [insert  the  date  2  years 
after  permit  issuance].  Monitoring 
results  (or  a  certification  in  accordance 
with  Sections  (3).  (4).  or  (5)  above) 
obtained  during  the  period  beginning 
[insert  date  3  years  after  permit 
issuance)  lasting  through  [insert  date  4 
years  after  permit  issuance)  shall  be 
submitted  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  31st  day  of  the  following  March.  A 
separate  Discharge  Monitoring  Report 
Form  is  required  for  each  quarterly 
samnling  period.  Signed  copies  of 
Discharge  Monitoring  Reports,  or  said 
certifications,  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  listed  in  Part  VI.G.  of  the  fact 
sheet. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  b  (above),  metal  fabricating 
facilities  witb  at  least  one  storm  water 
discharge  associated  with  industrial 
activity  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 


storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  b 
(above). 

c.  Monthly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  month  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event 

(1)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  1  hour)  of 
when  the  runoff  or  snowmeh  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor. 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  she«i.  and 
other  obvious  indicators  of  strain  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  bt  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  &Dm  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event  Where  practicable,  the  same 
individual  should  carry  out  the 
collection  and  examination  of 
discharges  for  entire  permit  term. 

(2)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e..  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  sohds,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(3)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideratian  of 
industrial  activity,  significant  materials. 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  beheves 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalKs)  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explains  in  detail  why  the  outfalls  axe 
expected  to  discharge  substantially 
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identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shedl  be 
provided  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(sudi  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

AB.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Facilities 
That  Manufacture  Transportation 
Equipment,  Industrial,  or  Commercial 
Machinery 

1.  Discharges  Covered  Under  This 
Section 

a.  This  section  covers  storm  water 
discbarges  associated  with  industrial 
activity  transportation  equipment, 
industrial  or  commercial  machinery 
manufacturing  faciUties  including; 
Industrial  and  Commercial  Machinery 
and  Cksmputer  Equipment  Standard 
Industrial  Classification  (SIC)  Major 
Group  35  except  SIC  357.  and 
Transportation  Equipment  (SIC  Major 
Group  37.  except  SIC  373).  Facilities 
with  industrial  plant  yards;  material 
handling  sites;  refuse  sites;  sites  used 
for  appUcation  or  disposal  of  process  • 
wastewaters;  sites  used  for  storage  and 
maintenance  of  material  handling 
equipment;  sites  used  for  residual 
treatment,  storage,  or  disposal;  shipping 
and  receiving  areas;  manufacturing 
buildings;  storage  areas  for  raw  material 
and  intermediate  and  finished  products; 
and  areas  where  industrial  activity  has 
taken  place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water  are  covered  for  by  this 
permit. 

When  an  industrial  facility,  described 
by  the  above  eligibility  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  8ection(s).  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 


applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 

if  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industriad  activity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facility,  the  eligibihty 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  facility  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions.  There  are  no 
additional  requirements  other  than 
those  in  Part  in.  of  the  permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Foliation  Prevention  Team.  Each 
plan  shall  identify  the  specific 
individual  or  individuals  within  the 
facility  organization  as  members  of  a 
storm  water  Pollution  Prevention  Team 
that  are  responsible  for  developing  the 
storm  water  pollution  prevention  plan 
and  assisting  the  facility  or  plant 
manager  in  its  implementation, 
maintenance,  and  revision.  The  plan 
shall  clearly  identify  the  responsibilities 
of  each  team  member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  fecility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Site  Map— A  site  map  indicating 
the  pattern  of  storm  water  drainage, 
existing  structural  control  measures  to 
reduce  pollutants  in  storm  water  runoff, 
surfece  water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  and  locations  where  major 
spills  or  leaks  identified  under  Part 
XI.AB.3.a.(2)(c)  (Spills  and  Leaks)  of 


this  permit  have  occurred  since  3  years 
prior  to  the  effective  date  of  this  permit. 
The  map  must  also  indicate  the 
locations  of  all  industrial  activities  that 
are  exposed  to  precipitation,  including, 
but  not  limited  to:  Loading/imloading 
areas;  waste  treatment;  storage  and 
disposal  locations;  liquid  storage  tanks; 
vents  and  stacks  from  metal  processing 
and  similar  operations;  significant  dust 
or  particulate  generating  areas;  and  any 
other  processing  and  storage  areas 
exposed  to  storm  water.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  also  be  identified. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks — A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  tMs  permit.  Significant 
spills  include,  but  are  not  limited  to, 
releases  of  oil  or  hazardous  substances 
in  excess  of  quantities  that  are 
reportable  imder  Section  311  of  CWA 
(see  40  CFR  110.10  and  117.21)  or 
Section  102  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  LiabiUty  Act  (CERCLA)  (see  40  CFR 
302.4).  Significant  spills  may  also 
include  releases  of  oil  or  hazardous 
substances  that  are  not  excess  of 
reporting  requirements  and  releases  of 
materials  that  are  not  classified  as  oil  or 
hazardous  substance.  Such  list  shall  be 
updated  as  appropriate  during  the  term 
of  the  permit. 

(d)  Sampling  Data — A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facihty,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 
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(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources— A 
narrative  description  of  the  potential 
poUutant  sources  from  the  follov%'ing 
activities:  Loading  and  unloading 
operations;  outdoor  storage  activities; 
significant  dust  or  particulate  generating 
processing  activities;  and  onsite  waste 
disposal.  The  description  shall 
specifically  Ust  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  oil  and  grease, 
etc.)  of  concern  shall  be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping — Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  waters  discharges  in 
a  clean,  orderly  manner.  Areas  where 
good  housekeeping  practices  should  be 
implemented  are  storage  areas  for  raw 
materials,  waste  materials  and  finished 
products;  loading/unloading  areas;  and 
waste  disposal  areas  for  hazardous  and 
nonhazardous  wastes.  Examples  of  good 
housekeeping  measiires  include 
sweeping;  labelling  drums  containing 
hazardous  materials;  and  preventive 
monitoring  practices  {e.g..  routine 
observation  of  manufacturing 
processes). 

(b)  Preventive  Maintenance— A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  residting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems, 

(c)  Spin  Prevention  and  Response 
Procedures — Areas  when  potential 
spills  which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Areas 
to  be  identified  should  include  loading/ 
unloading  areas,  outdow  storage  areas, 
and  waste  management  areas  exposed  to 
storm  water.  Where  appropriate. 


specifying  material  hnnrfHng 
procedures,  storage  requirements,  and 
use  of  eqmpment  such  as  diversion 
valves  in  the  plan  should  be  considered. 
Procedures  for  cleaning  up  spills  shall 
be  identified  in  the  plan  and  made 
available  to  the  appropriate  personnel 
The  necessary  equipment  to  implement 
a  cleanup  should  be  available  to 
personnel 

(d)  Inspections— Qaahhed  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  aisas  of  the 
fadhty  annually.  At  a  minimum,  the 
following  areas,  where  the  potential  for 
exposure  to  storm  water  exists,  must  be 
inspected  on  a  regularly  scheduled 
basis:  loading  and  unloading  areas  for 
all  significant  materials;  storage  areas, 
including  associated  containment  areas; 
waste  management  units;  and  vents  and 
stacks  from  industrial  activities.  For  any 
problems  identified  during  inspections, 
the  plan  shall  be  revised  to  include 
measures  to  address  these  problems.  A 
set  of  tracking  or  follow-up  procedures 
shall  be  used  to  ensiue  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained. 

(e)  Employee  Training— Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping, 
material  management  practices, 
imloading/loading  practices,  outdoor 
storage  areas,  waste  management 
practices,  proper  handling  procedures  of 
hazardous  waste,  and  improper 
connections  to  the  storm  sewer.  At  a 
minimum,  this  training  should  be 
provided  annually.  The  pollution 
prevention  plan  shall  identify 
frequencies  and  approximate  dates  for 
such  training. 

(f)  ReconUxeping  and  Internal 
Reporting  Procedures— A  description  of 
incidents  (such  as  spiUs,  or  other 
discharges),  along  with  other 
information  describing  the  quahty  and 
quantity  of  storm  water  discbarges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  sw3i  activities  shall  be 
incorporated  into  the  plan.  Inefiiactive 
BMPs  shoiild  be  reported  and  the  date 
of  their  corrective  actions  noted. 

(2)  Non-storm  Water  Discharges, 

(f)  The  plan  shall  include  a 
certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 


non-storm  water  discharges  as  identified 
in  Part  IILA.2^  of  this  permit.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/ or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
•  used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VILG.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  oth»  point  aS 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shall 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  imable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  Part  XI.AB.3.a.(3)(g)(iv) 
(Failure  to  Certify)  of  this  permit 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  III.A.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  are  combined  with  storm  vrater 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(iii)  If  the  facility  discharges 
wastewater,  other  than  storm  water  via 
an  existing  NPDES  permit,  a  copy  of  the 
NPDES  permit  authorizing  the  discharge 
must  be  attached  to  the  plan.  Similarly, 
if  the  fadhty  submitted  an  apphcation 
for  an  NPDES  permit  for  non-storm 
water  discharges,  but  has  not  y^ 
received  that  permit,  a  copy  of  the 
permit  apphcation  must  be  attached. 
Upon  issuance  or  reissuance  of  an 
NPDES  permit,  the  fadUfy  must  modify 
its  plan  to  include  a  copy  of  that  permit. 
For  fadhties  that  discharge  Mrastewater, 
other  than  solely  domestic  wastewater, 
to  a  Publicly  Owned  Treatment  Works 
(POTW),  the  fadlity  must  notify  the 
POTW  of  its  discharge.  Proof  of  this 
notification  should  be  attached  to  the 
plan  in  the  form  of  either  (1)  a  copy  of 
the  permit  issued  by  the  treatment  plant 
to  the  fadlity  or  (2)  a  copy  of  a 
notification  letter  to  the  POTW. 
Notification  should  identify,  hi  general, 
the  types  of  wastewater  discharged  to 
the  POTW,  including  any  stonn  water 
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ditchaigM.  In  any  of  these  cases, 
specific  permit  conditiasis  must  be 
considered  in  the  plan. 

(jV)  Failure  to  Citify— Any  £acility 
that  is  unable  to  provide  the 
certification  reqi^red  (testing  for  non- 
storm  water  dischai^ges).  must  notify  the 
Director  by  [Insert  date  270  days  after 
pemut  issuance  or.  Cor  bdlities  which 
begin  to  discharse  storm  water 
associated  with  industrial  activity  after 
(Insert  date  270  days  after  permit 
issuance],  180  days  after  submittins  an 
NOI  to  be  covered  by  this  permit.  Il  the 
failure  to  certify  is  caused  by  the 
inability  to  perfcwm  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  ncn-st(»m 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  stonn  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  arp 
not  authorized  by  an  NPDES  pwmit  are 
imlawful.  and  must  be  tenninated. 

(h)  Sedimexit  and  EFoaoa  Controi — 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(j)  Management  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
cantroi  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  im>vide 
that  meesures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  [see 
paragraph  XI.AB.3.a.(2)  (Description  of 
Potential  Pollutant  Sources)  of  this 
permit)  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (siich  as 
for  a  process  or  as  an  iiiigation  source), 
inlet  controls  (such  as  oil/water 
separators),  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retoition  devices.  In  addition, 
the  permittee  must  describe  the  storm 
water  pollutant  source  area  or  activity 
(storage  areas,  loading/unloading)  to  be 


controlled  by  each  storm  water 
management  practice. 

[4]  Compraiensjve  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  »parifinrf  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

[a]  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  ot  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  pn^>erly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structiiral  stonn  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  tha*  they  ese 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

[b]  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  Part  XLAB.3.a.(2) 
(Description  of  Potential  Pollutant 
Sources)  of  this  permit  and  pollution 
prevention  measures  and  controls 
identified  in  the  plan  in  accordance 
with  paragraph  XLAB.3.a.(3)  (Measures 
and  Controls)  of  this  permit  shall  be 
revised  as  appropriate  within  2  weeks  of 
such  inspection  and  shall  provide  for 
implementation  of  any  changes  to  the 
plan  in  a  timely  manner,  but  in  no  case 
more  than  12  weeks  after  the  inspection. 

(c)  A  report  summarizing  the  scape  of 
the  inspecticm,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.AB.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  pari  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  covmttge  under 
this  permit  terminates.  The  report  shall 
identify  any  inddants  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncomphance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit  The  report  shall  be  signed  in 
accordance  with  Part  VUG.  (Signatory 
Requirements)  of  this  permit 

(d)  Where  compliance  evaluation 
sc^dules  overlap  with  inspections 
required  under  3.a.(3)(d],  the 


compliance  evaluation  may  be 
conducted  in  pUoe  of  ooe  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
limitations  beyond  thoee  deacr^Md  in 
Part  V.  of  this  permit 

5.  h4omtoring  and  Beporting 
Requirements 

a.  Monitoring  Requiremenis 
(1)  Quarterly  Visual  Examinatitm  of 
Storm  Water  Quality.  Fecilitiea  shall 
periorm  and  document  a  visual 
examinatian  of  a  repreaaotative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
[described  in  (a),  below]  diiring  daybght 
hours  unless  then  is  insufficient  rainkll 
or  snow  meh  to  p>roduce  a  runoff  event. 

(a)  Examinations  shall  be  condiicted 
in  eac^  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  ninon  or  snow  mek:  December  to 
February;  March  to  Ma3r;  June  to  August; 
and  September  to  November. 

(b)  Examinations  shaU  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  ninofT  or  snowmeh  begins 
discharging.  The  examinations  mall 
document  observations  of  color,  odor, 
clarity,  floating  soUds,  settled  sofids, 
suspended  sohds,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0  1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  life  of  the  permit 

When  a  discharger  is  imable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  fw  personnel 
(such  as  local  Qoodii^  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  cimditions,  etc). 
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(c)  Visiial  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  diat,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents,  hi  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 

eercent).  medium  (40  to  65  percent),  or 
igh  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(e)  When  a  discharger  is  imable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  samole  Impracticable  (drought, 
extended  frozen  conditions,  etc.). 

AC.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Facilities 
That  Manufacture  Electronic  and 

Electrical  Equipment  and  Components, 
Photographic  and  Optical  Goods 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  all  storm 
water  discharges  associated  with 
industrial  activity  from  facilities 
commonly  identified  by  Standard 
Industrial  Classification  (SIC)  major 
groups  36  and  38  and  industrial  SIC 


group  357.  Major  group  36  includes 
electronic  and  other  electrical 
equipment  and  components,  except 
computer  equipment.  Major  group  38 
includes  measuring,  analyzing,  and 
controlling  instnmients;  photographic, 
medical  and  optical  goo(u;  watches  and 
clocks.  Industrial  group  357  includes 
computer  and  office  equipment. 

When  an  industrial  facihty,  described 
by  the  above  eligibiUty  provisions  of 
this  section,  has  industrial  activities 
being  conducted  onsite  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
apphcable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  fadUty  (co-located 
industrial  activities).  The  operator  of  the 
facihty  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(8)  of  this  permit  (if  any)  are 
apnlicable  to  the  faciliW. 

if  monitoring  and  pollution 
prevention  plan  requirements  of  another 
industrial  ativity  section  of  this  permit 
apply  to  co-located  industrial  activities 
at  an  industrial  facihty,  the  eUgibility 
provisions  of  that  industrial  activity 
section  shall  not  preclude  the  operator 
of  the  industrial  faciUty  from  complying 
with  the  applicable  monitoring  and 
pollution  prevention  plan  requirements 
of  that  section. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Other  than  as  provided  in 
use  this  Section  EI.  A.  of  this  permit, 
non-storm  water  discharges  are  not 
authorized  by  this  permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  Individual 
or  individuals  within  the  facility 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  fadUty's  storm 
water  pollution  prevention  plan. 


(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
resuh  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draininc  the  facihty.  Each  plan 
shall  identify  ail  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 
(a)  Drainage 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  rxinoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  tmder  Part 
XI.AC.3.a.(2)(c)  (Spills  and  Leaks)  of 
this  permit  have  ocoirred,  and  the 
locations  of  the  following  activities 
where  such  activities  are  exposed  to 
precipitation:  fueling  stations,  vehicle 
and  equipment  maintenance  and/or 
cleaning  areas,  loading/unloading  areas, 
locations  used  for  the  treatment,  storage 
or  disposal  of  wastes,  Uquid  storage 
tanks,  processing  areas  and  storage 
areas. 

(ii)  For  each  area  of  the  facihty  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
poUutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  Hkelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials— 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  predpitation.  Such 
inventory  shall  indude  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposiuv 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  issuance 
of  this  permit  and  the  present;  method 
and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
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between  the  time  of  3  years  prior  to  the 
date  of  the  issuance  of  this  permit  and 
the  present;  the  location  and  a 
descriptian  of  existing  structural  and 
nonstructural  controi  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks— A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  tlut  are  exposed  to 
precipitaticm  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  fKility 
after  the  date  of  3  years  prior  to  the 
effective  date  of  this  permit  Such  list 
shall  be  updated  as  appropriate  during 
the  term  of  the  permit 

(d)  Sampling  Data— A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Source^A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  oust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices.  The  description  shall 
specaficafly  list  any  significant  potential 
souroe  of  pollutants  at  the  site  and  for 
each  potential  sotm»,  any  pollutant  or 
poUutant  parameter  (e.g.,  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

(3)  Measure  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  £acility.  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  ndlity.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  fior  implementing  such 
controls: 

(a)  Good  Housekeeping— Good 
housekeeping  requires  the  maintenance 
of  arees  wfaidi  may  contribute 
pollutants  to  stain  water  discharges  in 
a  cleen,  orderly  manner. 

(b)  Preventive  Maintenance— A 
prevmtive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separatars.  catch  btfins)  as  well 
as  inspecting  and  testing  fKility 
equipment  and  systems  to  imcover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  dischargee  of 


pollutants  to  surfiBce  waters,  and 
ensuring  appropriate  maintmance  of 
such  equipment  and  systems. 

(c)  Spill  Prevention  and  Response 
Procedures— Anu  v^tere  potential 
spills  which  can  craitribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  V^era 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleening  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections — In  uldition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XI.AC.3.a.(4)  of  this  section,  qualified 
facility  personnel  shall  be  identified  to 
inspect  designated  eqxiipment  and  areas 
of  the  bdUty  at  appropriate  intervals 
specified  in  the  pirn.  A  set  of  tracking 
or  follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training— Employee 
training  programs  shall  infcmm 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  dl  levels  of  responsibihty  of  the 
compMjnents  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housriceeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  suoi  training. 

(f)  Recordkeeping  and  Interna] 
Reporting  Procedures — A  descripti(m  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  disoiarges  shall 
be  included  in  the  plan  reqiured  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  docimiented  and 
records  of  sudi  activities  shall  be 
incorporated  into  the  plan. 

(p  Non-storm  Water  Discharges 

(i)  The  plan  shall  include  a 
certification  that  the  disdiarge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  watw  discbarges.  The 
certificetioa  shall  include  the 
idmtification  of  potential  significant 
sources  (^wn-storm  water  at  the  site, 
a  deecripti<Hi  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discherges,  the 


evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaltiation,  and  the  onsite  orainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VU.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  fiKJlity  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  plan  shaU 
indicate  why  the  certification  required 
by  this  part  was  not  feasible,  along  with 
the  identification  of  potential  significant 
sources  of  non-storm  water  at  the  site. 
A  discharger  that  is  unable  to  provide 
the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.AC.3.a.(3)(g)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  IILA.  (Prohibition  of  Non- 
storm  Water  Discharges)  of  thin  permit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 
(Hi)  Failure  to  Certify— Any  fadfity 
that  is  unable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  by  [Insert  date  270  days  after 
permit  issuance]  or,  for  bdlities  which 
begin  to  discharge  storm  water 
associated  with  industrial  activity  after 
[Insert  date  270  days  after  pennit 
issuance],  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  dischaigee;  l^e  results  of  such  teet 
or  other  relevant  observatione:  potmtial 
sources  of  ncm-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  hJon-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authtnized  by  an  NPMS  pennit  are 
imlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control— 
The  plan  shall  identify  areas  wiiidi,  due 
to  topography,  activities,  or  other 
fectors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measorss  to  be  used  to 
limit  erosion. 
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(i)  h4anagement  of  Runoff— The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  [see 
paragraph  XI.AC.3.a.(2)  of  this  section 
Description  of  Potential  Pollutant 
Sources)]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  may 
include:  vegetative  swales  and  practices, 
reuse  of  collected  storm  water  (such  as 
for  a  process  or  as  an  irrigation  source), 
inlet  controls  (such  as  oiUwater 
separators],  snow  management 
activities,  infiltration  devices,  and  wet 
detention/retention  devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm 
water  discharge  associated  with 
industrial  activity  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for.  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 

(b)  Based  on  the  results  of  the 
inspection,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.AC.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measiires  and 
controls  identified  in  the  plan  in 
accordance  vrith  paragraph  XI.AC.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  inspection  and  shall 


provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  maimer, 
but  in  no  case  more  than  12  weeks  after 
the  inspection. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.AC.3.a.(4)(b)  (above)  ofthe  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  1  year  after  coverage  imder 
this  permit  terminates.  The  report  shall 
identify  any  incidents  of 
noncompliance.  Where  a  report  does  not 
identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(a)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

(4)  Numeric  Effluent  Limitations. 
There  are  no  addiitional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  Requirements 
(1)  Quarterly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  representative  storm 
water  discharge  associated  with 
industrial  activity  exposed  to  storm 
water.  The  examination  must  be  made  at 
least  once  in  each  designated  period 
[described  in  (a),  below]  during  daylight 
hours  imless  there  is  insufficient  rainfall 
or  snow  melt  to  produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  ofthe  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  December  to 
February;  March  to  May;  June  to  August; 
and  September  to  November 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  inspection  must  be 


conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  EPA  expects  that  whenever 
practicable  the  same  individual  will 
carry  out  the  collection  and  examination 
of  discharges  for  the  life  of  the  permit. 

(c)  Visual  observation  reports  must  be 
maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  ofthe  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  ofthe  runoff  coefficient  ofthe 
drainage  area  (e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent))  shall  be 
provided  in  the  plan. 

When  a  discharger  is  unable  to  collect 
samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  firozen  conditions,  etc.). 
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AddflBdum  A 

Pollvtants  Identified  in  Tables  U  and  HI 
of  Appendix  Dof40  CFR  Part  122 

Table  ll.— Orqank:  Tomc  Pollutants  in 
Each  of  four  Fractions  in  Analysis 

BY  Gas  CHROMATOQRAPHY^ylASS  SPEC- 
TROSCOPY (GS/MS) 


IV 

■  nil  1 all 

2V 

acrylonitrtle 

3V 

benzene 

5V 

bfomolbnn 

6V 

ceibon  ttdacNortde 

TV 

chiorobenzene 

8V 

9V 

cNoroelhane 

10V 

2-chloroetttylviny1  ether 

11V 
12V 

cNorafotm 

14V 

l.l-dteNoreethww 

15V 

l^t-dkNoroethene 

16V 

1 , 1  ^icNoroelhylene 

17V 

l.2-dk:hlorop(opene 

18V 

1 ,3-(lchtoropropylene 

19V 

eihylbenzene 

20V 

metfiyl  bromide 

21V 

metttyl  cNofkie 

22V 

meviyiene  craonoe 

23V 

1,1 .2.2-tetrachioroelhene 

24V 

Mrachloroelhylene 

2SV 

toluene 

26V 

1 .2-lraneKflcNoroe»)ylene 

27V 

1 , 1 , 1 -tricNoroettww 

28V 

1,1.2-trichloroelhane 

29V 

tricMoroethylene 

31V 

vmyt  chloride 

AddC 

ompounds: 

1A 

2-chiorophenol 

2A 

2,4-dtehlorophenol 

3A 

2,4Kifnelhylphenol 

4A 

4,6-dWtroo<fe90l 

SA 

2.4-dMtrophenol 

6A 

2-nltrophenol 

7A 

4-nHraphenol 

8A 
9A 

p-ChiOfD-fTVCTMOi 

pentachiorophenoi 

10A 

phenol 

11A 

2,4,6-ti1chloroph6nol 

r9SmGi 

aes: 

IP 

eMrtn 

2P 

eipha-BHC 

3P 

beta-BHC 

4P 

5P 

6P 

chlordane 

7P 

4.4'-D0T 

8P 

4,4'-DOE 

9P 

4,4'-DOD 

10P 

dMdrin 

IIP 

elpha-endoeuKan 

12P 

bete-endosultan 

13P 

endoMlfan  suNate 

14P 

endrin 

16P 

endrin  aldehyde 

16P 

heptachlor 

17P 

haptacNor  epoxide 

18P 

PC8-1242 

19P 

PCB-12S4 

20P 

PC&-1221 

21 P 

PC&-1232 

22P 

PCB-1248 

23P 

PCB-1260 

24P 

PCB-1016 

Table  II.— Orqamc  Tomc  Pouutants  m 
Each  of  Four  Fractions  in  Analysis 
by  Qas  Chromatography/Mass  Spec- 
troscopy (QS/MS>— Continued 

2SP  toxephtne 
Cluef^ecieet 

1B  eoenepNhene 

2B  eoenepMhytone 

3B  enttwaoene 

48  benzidkte 

58  benzo(e)enttwaoene 

68  benzo(e)pyrene 

78  3,4-benzo(luoranlhene 

88  benzo(ghl)pe(ylene 

98  benzo(k)lluofanlhene 

108  U«(2-chioroelhOKy)melhane 

118  bM2-chloroelhyl)ettMr 

128  W«(2-chloreieopropy()eiher 

138  bls(2^hyttmy()pMhtfat8 

148  4-bro(nophenyl  phenyl  ettter 

158  butykenzyl  phtitfate 

168  2-chloroniipMhtfene 

178  4-chlorophen^  phenyl  eiher 

188  chfyeine 

198  dtoenzo(a,h)anlh(acene 

208  1.2-dtohlorobenzene 

218  1,3-dtehlorabenzene 

228  1,4-dtehlorebenzene 

238  3,3fdkiilorebenzkflne 

248  diethyl  phtttriete 

258  dbnelhyl  phtheiett 

268  dkt-butyl  pMhalata 

278  2,4-dMtroloiuene 

288  2,6-dbiHrotoluene 

298  dMvoctyl  pMhelate 

308  14!-d^)henylhydra-zine   (as 

azobenzene) 

318  fluroianthene 

328  fluorene 

338  hexacNorobenzene 

348  hexachlorobutadtone 

358  hexachlorocyclopentadiene 

368  hexachioroethane 

378  indeno(1.2>cd)pyr8ne 

388  ieophorone 

398  napthalene 

408  nitrobenzene 

418  N-nitroeodimelhylamine 

428  N-nitrosodi-n-propylamine 

438  N-nitroeodiphenylamine 

448  phenanthrone 

458  pyrene 

468  1.2,4-trlchlorobanzene 

Table  ill.— Other  Toxic  Pouutants 
(Metals  and  Cyanide)  and  Total 
Phenols 

Antinfiony,  Total 
Arsenic  Total 
Beryllium,  Total 
Cadmium,  Total 
Chromium,  Total 
Copper,  Total 
Lead,  Total 
Mercury,  Total 
Nickel,  Total 
Selertium,  Total 
Silver,  Total 
ThaWum,  Total 
anc.  Total 
Cyanide,  Total 
Phenols,  Total 


JmU  v.— Tone  POLU/TAMTt  AND  HAZAADOUS 

SuatTMCcs  RnuMB)  To  Be  kefmEO  by 

EXNtTMO  OeCHAROBW  9  EXKCTB  TO  BE 
PRESBfT 

ToKle  PoMantK  . 


Hezandbua  Subeltnoee: 

i  iiatMlilaiii  Ilia 

AoeBKNnyos 

AJIyl  sioohol 

AHyl  chlortde 

Arnylaoelaie 

AnMne 

BenzonMrile 

Benzyl  chloride 

Butyl  aceMe 

Butytamine 

Capian 

Carberyl 

Ceitofuran 

Carbon  dIsuMde 

Chlofpyilfos 

Cournaphoe 

Crseol 

Cralonaldehyde 

Cydohexane 

2,4-0  (2.4-DichlorophsnoKy  aceHc  add) 

Diazlnon 

DIcwnba 

ucniooerw 

Oichlone 

2j2-Olchlo(opropionlc  add 

DicNorvos 

Dietiyl  amine 

Dimethyl  amkw 

Dintroberuene 

Diquat 

DisuNolon 

Okjron 

Epichlorohydrin 

Ethion 

Ethylene  diamine 

Ethylene  dKNomlde 

Formaldehyde 

FurftiFBl 

QuMon 

Isoprene 

Isopropanolamine 

Dodecylbenzanesulfonate 
KeNhwM 
Keporw 
Malathion 
Meroaptodimeihur 
Methoxychior 
Methyl  mercaptan 
Methyl  melhecryiate 
Methyl  parathion 
Mevhiphos 
Mexacaibata 
Monoethyl  amine 
Monomathyl  amirw 
Naled 

Napthenic  edd 
Nitroioluene 
Parathion 
PherK)euHanate 
Phoegerw 
PropargNs 
Propylene  oxide 
Pyrethflns 
Ouinollne 
Resorcinoi 
Strontium 
Strychnine 
St^ene 
2,4,5-T     (2,4,5-Trichlorophenoxy     ecedc 

add) 
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Table  V.— Tone  Poiuitants  mo  Hazardous 

SUB8TANCC8  RBXNREO  TO  BE  lOeMTIRCD  BY 

Existing  DiscHAnoERS  if  Expecth)  To  Be 
'*RESENT— Continued 


TDE  (Tetrachlorodiphenytdthane) 
2,4.5-TP  [2-<2.4.5-Trichk)rophenoi«y)  pro- 
panoic «Kddl 
Trichtorofen 

Triethanoiamine  dodecytbanzenesulfonat* 
Triethytamlne 
Trtmethyiamine 
Uranium 
Vanadium 
Vlnylacetata 
Xylene 
Xylenol 
Zirconium 


Addendum  B 

NoUce  of  Intent  (NOI)  Form  (an  NQf  will 
not  appear  in  today's  proposed  permit 
but  will  be  included  in  the  final  rule) 

AddeadumC 

Notice  of  Termination  (NOT)  Form  (an 
NOT  will  not  appear  in  today's 
proposed  permit  but  will  be  included  in 
the  final  rule) 

Addendum  D 

Large,  Medium,  and  Designated 
Murucipalities  (Incorporated  Places) 

State  and  Place  Name 

Alaska 

Anchorage  city* 
Alabama 

Adamsville  dty 

Alabaster  city 

Bessemer  city 

Birmingham  dty* 

Brighton  dty 

Brookside  town 

Chickasaw  dty 

Creoladty 

Daphne  dty 

Fairfield  dty 

Fairhope  dty 

Pultondale  dty 

Cardendale  dty 

Graysville  dty 

Helena  dty 

Homewood  dty 

Hoover  dty 

Hueytown  dty 

Huntsvllle  dty* 

Indian  Springs 

Irondale  dty 

Leeds dty 

Lipscomb  dty 

Madison  dty 

Maytown  town 

Midfield  dty 

Mobile  dty* 

Mcmtgomery  dty* 

KieOt  Unlw*  hirilnfit  otfafwiw^  ■unidpatote* 
have  been  d«signated. 

*  Idantified  in  Novambet  1990  rule. 


Moody  town 
Mountain  Brook  dty 
Mnlgatown 
Pelham  dty 
Pleasant  Grove  dty 
Pricharddty 
Saralanddty 
Satsuma  dty 
Tarrant  dty 
Trussville  city 
Vestavia  Hills  dty 
Arkansas 

Little  Rock  city* 
Arizona 
Glendale  dtyt 
Mesa  dty* 
Phoenix  dty* 
Scottsdale  dtyf 
Tempe  dty* 
Tucson  dty* 
California 
Acoura  Hills  dty 
Alameda  dty 
Albany  dty 
Alhambra  dty 
Anaheim  dty' 
Arcadia  dty 
Artesia  dty 
Atherton  town 
Azusadty 
Bakersfield  dty* 
Baldwin  Park  dty 
Bell  dty 
Bellflower  dty 
Bell  Gardens  dty 
Belmont  city 
Berkeley  dty* 
Beverly  Hills  dty 
Big  Bear  Lake  dty 
Bradbxuy  dty 
Brentwood  dty 
Brisbane  dty 
Burbankdty 
Burlingame  city 
Camarillocity 
Campbell  city 
Carlsbad  dty 
Carson  dty 
Cerritos  dty 
Chula  Vista  dtyt 
Claremontdty 
Clayton  dty 
Colma  town 
Commerce  dty 
Compton  city 
Concord  dty 

Contra  Costa  county  (15  cities) 
Coronado  dty 
Covins  dty 
Cudahy  dty 
Culver  aty  dty 
Cupertino  city 
Daly  aty  city 
Del  Mar  city 
Diamond  Bar  dty 
Downey,  dty 

1 1990  Census  populatian  incteasea  to  ovai 

ioo,ooa 


Duartedty 

Dublin  dty 

East  Palo  Alto  city 

El  Cajon  dty 

El  Monte  dtyt 

EI  Segundo  dty 

Emeryville  dty 

Endnitas  dty 

Escondido  dtyf 

Fairfield  city 

Fillmore  dty 

Folsom  dty 

Foster  City  dty 

Fremont  city* 

Fresno  dty* 

Fullerton  dty* 

Gait  city 

Gardena  dty 

Garden  Grove  dty* 

Gilroy  dty 

Glendale  dty* 

Glendora  dty 

Half  Moon  Bay  dty 

Hawaiian  Gardens  dty 

Hawthorne  dty 

Hayward  dtyt 

Hermosa  Beach  dty 

Hidden  Hills  dty 
Hillsborou^  town 
Huntington  Beadi  dty* 
Huntington  Paik  dty 
Imperial  Beach  dty 
Industry  city 
Inglewood  dtyt 
Irvine  dtyt 
Irwindaledty 
La  Canada  Flintridge  dty 
Laguna  Beach  city 
Lake  Tahoe  Basin  (1  dty) 
Lakewood  dty 
La  Mesa  city 
La  Mirada  city 
La  Palma  dty 
La  Puente  dty 
La  Verne  dty 
Lawndale  dty 
Lemon  Grove  dty 
Livermore  dty 
Lomita  city 
Long  Beach  dty* 
Los  Alamitos  dty 
Los  Altos  dty 
Los  Altos  Hills  town 
Los  Angeles  dty* 
Los  Gatos  town 
Lynwood  dty 
Manhattan  Beach  d^ 
Maywooddty 
Menlo  Park  dty 
Millbrae  city 
Milpitas  dty 
Modesto  dty* 
Monrovia  dty 
Mpntebello  city 
Monterey  Park  dty 
Monte  Sereno  dty 
Moorpark  dty 
Moreno  Valley  dtyt 
Mountain  View  dty 
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National  Qty  city 
Newark  city 
Norwalk  city 
Oakland  city* 
Oceanside  cityt 
Ojaicity 
Ontario  cityt 
Orange  cityt 
Orange  county  (17  cities) 
.  Oxnard  city* 
Pacifica  city 
Palo  Alto  city 
Palos  Verdes  Estates  dty 
Paramount  dty 
Pasadena  city* 
Pico  Rivera  city 
Piedmont  dty 
Pleasanton  city 
Pomona  dtyt 
Port  Hueneme  dty 
Poway  dty 

Rancho  Cucamonga  cityt 
Rancho  Palos  Verdes  dty 
Redondo  Beach  dty 
Redwood  Qty  dty 
Riverside  dty* 
Riverside  covinty  (10  cities) 
Rolling  Hills  dty 
Rolling  Hills  Estates  dty 
Rosemead  dty 
Sacramento  dty* 
Salinas  dtyt 
San  Bernardino  city* 
San  Bernardino  covmty  (13  cities) 
San  Bnmo  dty 
San  Carlos  dty 
San  Diego  dty* 
SanDimasdty 
San  Fernando  city 
San  Gabriel  city 
San  Jose  dty* 
San  Leandro  dty 
San  Marcos  dty 
San  Marino  city 
San  Mateo  dty 
Santa  Ana  city* 
Santa  Clara 
Santa  Clarita  dtyt 
Santa  Fe  Springs  dty 
Santa  Monica  dty 
Santa  Paula  city 
Santa  Rosa  dtyt 
Santee  dty 
Saratoga  city 
Seal  Beach  city 
Sierra  Madre  dty 
Signal  Hill  dty 
Simi  Valley  cityt 
Solana  Beach  dty 
South  El  Monte  dty 
South  Gate  dty 
South  Pasadena  dty 
South  San  Frandsco  city 
Stockton  dty* 
Suisun  City  city 
Sunnyvale  dty* 
Temple  Qty  city 
Thousand  Oaks  dtyt 
Torrance  city* 


Union  Qty  dty 

Vallejo  citjrt 

Vernon  dty 

Vista  dty 

Wahiut  dty 

West  Covina  dty 

West  Hollywood  city 

Westlake  Village  city 

Whittier  dty 

Woodside  town 
Colorado 

Aurora  city* 

Colorado  Springs  dty* 

Denver  dty* 

Englewood  dty 

Lake  wood  dty* 

Pueblo  city 
Coimecticut 

Stamford  dty* 
District  of  Colimibia 

Washington  dty* 
Delaware 

Arden  village 

Ardencroft  village 

Ardentown  village 

Bellefonte  town 

Delaware  City  dty 

Elsmere  town 

Middletown  town 

Newark  dty 

New  Castle  dty 

Newport  town 

Odessa  town 

Townsend  town 

Wilmington  dty 
Florida 

Apopka  dty 

Atlantic  Beach  dty 

Atlantis  city 

Aubumdale  dty 

Bal  Harbour  village 

Bartow  dty 

Bay  Harbor  Islands  town 

Bay  Lake  dty 

Belleair  town 

Belleair  Beach  dty 

Belleair  Blu^  dty 

Belle  Glade  dty 

Belle  Isle  dty 

Boca  Raton  dty 

Boynton  Beach  dty 

Briny  Breezes  town 

Century  town 

Clearwater  city 

Cloud  Lake  town 

Coconut  Creek  city 

Cooper  City  dty 

Coral  Gables  dty 

Coral  Springs  dty 

Dania  dty 

Davenport  dty 

Davie  town 

Deerfield  Beach  dty 

Delray  Beach  dty 

Dimdee  town 

Dunedindty 

Eagle  Lake  dty 

Eatonville  town 

Edgewood  city 


Fort  Lauderdale  dty* 
Fort  Meade  dty 
Frostproof  dty 
Glen  Ridge  town 
Golden  Beach  town 
Golf  village 
Golfview  town 
Greenacres  City  dty 
Gulfport  dty 
Gulf  Stream  town 
Haines  Qty  city 
Hallandale  dty 
Haverhill  town 
Hialeah  dty* 
Hialeah  Gardens  city 
Highland  Beach  town  - 
Highland  Park  village 
HiUcrest  Heights  town 
Hollywood  dty* 
Homestead  dty 
Hjrpoluxo  town 
Indian  Creek  village 
Indian  Rocks  Beaoi  city 
Jacksonville  Beach  dty 
Jacksonville  city* 
Juno  Beach  town 
Jupiter  town 

Jupiter  Inlet  Colony  town 
Key  Biscayne  village 
Kenneth  City  town 
Lake  Alfred  city 
Lake  Buena  Vista  dty 
Lake  Clarke  Shores  town 
Lake  Hamilton  town 
Lakeland  city 
Lake  Park  town 
Lake  Wales  city 
Lake  Worth  city 
Lantana  town 
Largo  city 

Lauderdale-by-the-Sea  town 
Lauderdale  Lakes  dty 
Lauderhill  dty 
Lighthouse  Point  dty 
Longboat  Key  town 
Madeira  Beach  dty 
Maitland  dty 
Manalapan  town 
Mangonia  Park  town 
Margate  dty 
Medley  town 
Miami  city* 
Miami  Beach  city 
Miami  Shores  village 
Miami  Springs  city 
Miramar  dty 
Mulberry  dty 
Neptune  Beach  dty 
North  Bay  Village  dty 
North  Lauderdale  dty 
North  Miami  dty 
North  Miami  Beach  dty 
North  Palm  Beach  village 
North  Port  dty 
North  Redington  Beach  town 
Oakland  Park  dty 
Ocean  Ridge  town 
Ocoeecity 
Oldsmar  dty 
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Opa-Iocka  dty 
Orlando  dty* 
Pahokee  dty 
Palm  Beach  town 
Palm  Beadi  Gardens  dty 
Palm  Beach  Shores  town 
Palm  Springs  village 
Parkland  dty 
Pembroke  Park  town 
Pembroke  Pines  dty 
Pennsuee 
Pensacola  dty 
Pinellas  Park  city 
Plantation  dty 
Plant  aty  dty 
Polk  aty  town 
Pompano  Beach  dty 
Redington  Beach  town 
Redington  Shores  town 
Riviera  Beach  dty 
Royal  Palm  Beadb  village 
Safety  Harbor  city 
St.  Petersburg  Beach  dty 
St.  Petersburg  dty* 
Sarasota  dty 
Sea  Rafich  Lakes  village 
Seminole  city 
South  Bay  city 
South  Miami  dty 
South  Palm  Beach  town 
South  Pasadena  dty 
Sunrise  dty 
Surfside  town 
Sweetwater  city 
Tallahassee  cityt 
Tamarac  city 
Tampa  city* 
Tarpon  Springs  city 
Temple  Terrace  dty 
Tequesta  village 
Treasure  Island  dty 
Venice  city 
West  Miami  city 
West  Palm  Beach  dty 
Wilton  Manors  dty 
Winter  Garden  city 
Winter  Haven  city 
Winter  Park  city 
Georgia 
Acworth  city 
Alpharetta  city 
Atlanta  dty* 
Austell  city 
Bloomingdale  dty 
Buford  city 
Chamblee  city 
Clarkston  city 
College  Park  city 
Columbus  dty* 
Decatur  city 
Dora vi  lie  city 
Duluth  city 
East  Point  dty 
Fairbum  city 
Forest  Park  dty 
Garden  City  city 
Hapeville  dty 
Jonesboro  city 
Kennesaw  dty 


Lawrenceville  dty 

Lilbum  dty 

Lithoniadty  . 

Macon  dty* 

Marietta  dty 

Morrow  dty 

Norcross  dty , 

Palmetto  dty 

Payne  dty 

Pooler  city 

Powder  Springs  dty 

Riverdale  dty 

Roswell  dty 

Savannah  dty* 

Smyrna  dty 

Snellville  dty 

Stone  Mountain  city 

Sugar  Hill  city 

Suwanee  dty 

Thunderbolt  town 

Union  City  city 
Iowa 

Cedar  Rapids  dty* 

Daveaport  dty 

Des  Moines  city* 
Idaho 

Boise  City  dty* 

Garden  City  dty 
Illinois 

Rockford  dty* 

Springfield  dtyt 
Indiana 

Fort  Wayne  city* 

Indianapolis  dty* 
Kansas 

Kansas  Qty  city* 

Overland  Park  city' 

Topeka  dty* 

Wichita  city* 
Kentucky 

Lexington-Fayette  * 

Louisville  city* 
Louisiana 

Baton  Rouge  dty* 

New  Orleans  dty* 

Shreveport  dty* 
Massachusetts 

Boston  city* 

Worcester  city* 
Maryland 

Baltimore  city* 
Michigan 

Ann  Arbor  city* 

Flint  city* 

Grand  Rapids  dty* 

Sterling  Heights  city* 

Warren  dty* 
Minnesota 

Minneapolis  dty* 

St.  Louis  Park  city 

St.  Paul  city* 
Missouri 

Independence  city* 

Kansas  City  city* 

Springfield  dty* 
Mississippi 

Jackson  city* 
Nebraska 

Lincoln  city* 


Omaha  dty* 
New  Mexico 

Albuquerque  dty* 
Nevada 

Henderson  dty 

Las  Vegas  dty* 

North  Las  Vegas  city 

Reno  dty* 

Sparks  dty 
New  York 

New  York  city* 

(Bronx  Borough) 

(Brooklyn  Borough) 

(Manhattan  Borough) 

(Queens  Borough) 

(Staten  Island  Borough) 
North  Carolina 

Charlotte  city* 

Durham  dty* 

Fayetteville  dty 

Greensboro  city* 

Raleigh  dty* 

Winston-Salem  dty* 
Ohio 

Akron  dty* 

Cincinnati  dty* 

Cleveland  dty* 

Colimibus  dty* 

Dayton  dty* 

Toledo  dty* 
Oklahoma 

Oklahoma  Qty  dty* 

Tulsa  city* 
Oregon 

Banks  dty 

Barlow  city 

Beaverton  city 

Canby  city 

Cornelius  dty 

Durham  city 

Estacada  city 

Eugene  city* 

Fairview  dty 

Forest  Grove  dty 

Gaston  dty 

Gladstone  dty 

Gresham  dty 

Happy  Valley  city 

Hillsboro  city 

Johnson  City  dty 

King  City  city 

Lake  Oswego  dty 

Milwaukie  city 

Molalla  city 

North  Plains  city 

Oregon  City  city 

Portland  city* 

Rivergrove  city 

Salem  cityt 

Sandy  city 

Sherwood  dty 

Tigard  dty 

Tualatin  city 

West  Linn  city 

Wilsonville  city 
Pennsylvania 

Allentown  city* 

Philadelphia  city* 
South  Dakota 
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Sioux  Falls  Qty 
Tennessee 

Bartletttown 

Belle  Meede  city 

Berry  Hill  dty 

Chattanooga  dty* 

Collierville  town 

East  Ridge  dty 

Forest  Hills  dty 

Germantown  dty 

Goodlettsville  dty 

Knoxville  dty* 

Lakewood  dty 

Memphis  dty* 

Nashville-Davidson  * 

Oak  Hill  dty 

Red  Bank  dty 

Ridgetop  town 
Texas 

Abilene  dtyt 

Ainarillo  dty* 

Arlington  dty* 

Austin  dty* 

Beaumont  dty* 

Corpus  Christi  dty* 

Dallas  dty* 

ElPasodty* 

Fort  Worth  dty* 

Garland  dty* 

Houston  dty* 

Irving  dty* 

Laredo  dtyt 

Lubbock  city* 

Mesmiiteci^ 

PasaoMM  dty* 

Phmocityt 

San  Antonio  dty* 

Waco  dty* 
Utah 

Seh  Lake  City  dty" 
Virginia 

Chesapeake  dty* 

Hampton  dty* 

Newport  News  dty* 

Norfolk  dty* 

Portsmouth  dty* 

Richmond  dty* 

Roenc^e  city 

Virginia  Beadi  dty* 
Washington 

Seattle  dty* 

Tacoma  dty* 
Wisconsin 

Madison  city* 

Milwaukee  dty* 

Lai;ge,  Medium,  and  Designated 
Municipalities  (Counties) 

State  and  County 

Alabama 
Baldwin  county » 
Jefierson  county  ' 
Mobile  coimty  > 

7  County  was  listed  in  regulation;  however, 
population  dropped  below  100,000  in  1990  census. 

■  Unincorporated  areas  defined  as:  beginning  at 
the  mouth  of  the  South  Fork  Deer  River  and 
extending  west  (o  SW  comer  Section  18,  Township 


Shelby  county  > 

St.  Clair  county  10 
Arizona 

Pima  Coimty  * 
CaUfomia 

Alameda  County* 

Contra  Costa  County* 

Kem  Cotmty* 

Lake  Tahoe  Basin  (2  counties)* 

Los  Angeles  Coim^* 

Orange  Coimty* 

Riverside  Coimty* 

Sacramento  Coimty 

San  Bernardino  County* 

San  Diego  County* 

San  Mateo  County 

Santa  Clara  Coimty 

Ventura  County 
Colorado 

Arapahoe  Coimtyt 
Delaware 

New  Castle  County* 
Florida 

Broward  County* 

Dade  County* 

Escambia  County* 

Hillsborough  County* 

LeeCountyt 

Manatee  Countyt 

Orange  County* 

Palm  Beech  County* 

Pasco  Count3rf 

Pinellas  County* 

Polk  County* 

Sarasota  County* 

Seminole  Countyt 
Georgia 

Bibb  County 

Chatham  County 

Clayton  County* 

Cobb  County* 

DeKalb  County* 

Fuiton  Countjrt 

GifdBDett  Countyt 

Muscogee  Cminty 

Richmond  County* 
Hawaii 

Honolulu  County* 
Kentucky 

JeSarson  Coimty* 
Louisiana 

East  Baton  Rouge  Paiisht 

Jefiiersoo  Parish* 
Maryland 

Anne  Arundel  County* 

Baltimore  County* 

Carroll  County 


6  South,  Range  2  West,  thaoce  north  to  NW  comer. 
Section  B,  Township  2  South.  Range  2  West  thence 
eest  to  the  Mobile  Coimty  line,  thence  south  along 
the  county  line  to  U.S.  Highway  90  bridge. 

•  All  unincorporated  areas  of  Shelby  County 
within  the  drainage  basin  of  the  Cahaba  River 
upstream  of  the  confluence  of  Shoal  Creek  and  the 
Cahaba  River. 

louoincorporated  areas  of  SL  Clair  County  within 
the  drainage  basin  of  the  Cahaba  River. 

*  Identified  November  1990  rule. 

1 1990  Census  unincorporated,  urbanized 
population  increased  to  more  than  100,000. 


Charles  Coimty 

Frederick  County 

Harford  County 

Howard  Countyt 

Montgomery  County* 

Prince  George's  County* 

Washington  County 
North  Carolina 

Cumberland  County* 
Nevada 

Qark  County* 

Washoe  County 
Oregon 

Clackamas  County 

Multnomah  County 

Washington  County* 
South  Carolina 

Greenville  County* 

Richland  County* 
Texas 

Harris  County* 
Utah 

Salt  Lake  County* 
Virginia 

Arlington  County* 

Chesterfield  County* 

Fairfax  County* 

Henrico  County* 

Prince  William  Countyt 
Washington 

Clark  Countyt 

King  County* 

Pierce  County* 

Snohomish  County* 

Spokane  Coimtyt 

Large.  Medium,  and  Designated 
Municipalities  (Boundaries  Not  Defined 
by  Census) 

State  and  Munidpal  Separate  Storm 
Sewer  System 

Alaska 

DOTt 

University  of  Alaska 
Alabama 

Highway  Department 
Arizona 

DOT 
California 

Alameda  County  Flood  Control 
District 

ZsoM  7  of  the  Alameda  County  Flood 
Control  District 

DOT 

Coachella  Valley  Area 

Contra  Costa  County  Flood  Control 
District 

Orange  County  Flood  Control  District 

Riverside  Flood  Control  District 

San  Bernardino  Flood  Control  Ettstrict 

San  Diego  Unified  Port  District 

Santa  Clara  Valley  Water  District 
Colorado 

DOT 

Highway  Department 
Delaware 


t  DepotneDt  of  TYansportatKin 
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DOT 

Florida 

DOT 

Urban  Water  Control  Districts 
Hawaii 

DOT 
Idaho 

DOT 
Illinois 

DOT 
Indiana 

DOT 
Kansas 

Fairfax  Drainage  District 

Kaw  Valley  Drainage  District 
Louisiana 

DOT 
Maryland 

State  Highway  Administration 
Michigan 

University  of  Michigan 

DOT 
Minnesota 

DOT 
North  Carolina 

DOT 
Nevada 

Clark  Coiinty  Flood  Control  District 

DOT 
New  Mexico 

Albuquerque  Metropolitan  Flood 
Control  Authority 

DOT 
Ohio 

DOT 
Oklahoma 

DOT 
Oregon 

DOT 

Port  of  Portland 
Pennsylvania 

DOT 
South  Carolina 

Harbor  of  Charleston 
Tennessee 

DOT 
Texas 

Harris  County  Flood  Control  District 

DOT 
Utah 

DOT 
Wisconsin 


CAS  No. 

75-07-0 

107-02-8 

107-13-1  

309-00-2 

107-05-1  

7429-90-5 

7664-41-7 

62-53-3 

120-12-7 

7440-36-0 

7647189  

28300745  , 

7789619 

10025919  


DOT 

University  of  Wisconsin 

Addendum  E 

Basic  Format  for  Environmental 
Assessment 

This  is  the  basic  format  for  the 
Environmental  Assessment  prepared  by 
EPA  from  the  review  of  the  applicant's 
Environmental  Information  Document 
(EID)  required  for  new  source  NPDES 
permits.  Comprehensive  information 
should  be  provided  for  those  items  or 
issues  that  are  affected;  the  greater  the 
impact,  the  more  detailed  information 
needed.  The  EID  should  contain  a  brief 
statement  addressing  each  item  listed 
below,  even  if  the  item  is  not  applicable. 
The  statement  should  at  least  explain 
why  the  item  is  not  applicable. 

A.  General  Information 

1.  Name  of  applicant 

2.  Type  of  facility 

3.  Location  of  facility 

4.  Product  manufactured  ' 

B.  Description  Summaries 

1.  Describe  the  proposed  facility  and 
construction  activity 

2.  Describe  all  ancillary  construction 
not  directly  involved  with  the 
production  processes 

3.  Describe  briefly  the  manufacturing 
processes  and  proced,^s 

4.  Describe  the  plant  site,  its  history, 
and  the  general  area 

C  Environmental  Concerns 

1.  Historical  and  Archeological 
(include  a  statement  from  the  State 
Historical  Preservation  Officer) 

2.  Wetlands  Protection  and  100-year 
Floodplain  Management  (the  Army 
Corps  of  Engineers  must  be 
contacted  if  any  wetland  area  of 
floodplain  is  affected) 

3.  Agricultiual  Lands  (a  prime 
farmland  statement  from  the  Soil 
Conservation  Service  must  be 
included 

4.  Coastal  Zone  Management  and 
Wild  and  Scenic  Rivers 

5.  Endangered  Species  Protection  and 


Fish  and  Wildlifa  Protection  (a 
statement  from  the  U.S.  Fish  and 
Wildlife  Service  must  be  included) 

6.  Air,  Water,  and  Land  Issues: 
quality,  effects,  usage  levels, 
mimicipal  services  used,  discharges 
and  emissions,  runoff  and 
wastewater  control,  geology  and 
soils  involved,  land-use 
compatibility,  solid  and  hazardous 
waste  disposal,  natural  and  man- 
made  hazards  involved. 

7.  Biota  concerns;  floral,  faunal, 
aquatic  resources,  inventories,  and 
effects 

8.  Community  Infrastructures 
available  and  resulting  effects: 
social,  economic,  health,  safety, 
educational,  recreational,  housing, 
transportation,  and  road  resources 

Basic  Environmental  Information 
Document  Guidelines  for  New  Source 
Category  Industries 

I.  General  Information 

A.  Name  of  Applicant  and  Proposed  Facility: 


B.  Description  of  Site  and  Location: 


C  Description  of  Project.  Product,  and  Proc- 
ess:  


Addendum  F 

Section  313  Water  Priority  Chemicals 


Common  name 


Acetakjehyde. 

Acrolein. 

Acrytonitrlle. 

Aldrin(l  ,4:5.8-Dimethanonaphthalene.  1 ,2.3,4,1 0,1 0-hexachloro-1 ,4.4a.5.8.8a 

(1.alpha.,4.alpha..4a.beta.,5.alpha.,8.alpha..8a.beta.)-l. 
Allyl  Chloride. 
Akiminum  (fume  or  dust). 
Ammonia. 
Aniline. 
Anthracene. 
Antimony. 

Antimony  pentachloride. 
Antimony  potassium  tartrate. 
AntinfX)ny  tn'bromide. 
Antimony  trichtoride. 


hexahydro- 
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CAS  No 

7783664  

1309644  

7440-38-2 

1303328  

1303282  

7784341  

1327533  

1303339  

1332-21-4 

542621  

71^43-2 _.., 

92-87-5 

100470  

100-44-7 

7440-41-7  „ 

7787475  

7787497  

7787655  

111-44-4 

75-25-2 

74«-9 

85-68-7  

7440-43-9 

543908  

7789426  

10108642  

7778441  

52740166  

13765190  

592018  

133-06-2 

63-25-2 

75-15-0 

56-23-5 

57-74-9  ..„ 

7782-50-5 

59-50-7 

108-90-7 

75-00-3 

67-66-3 

74-87-3 

95-57-8 

106-48-9 

1066304  

11115745  

10101538  

7440-47-3 

1308-14-1  

10049055  

7789437  

544183  „. 

14017415  

7440-60-8  „ 

108-39-4 

9548-7  , 

106-44-5 

1319-77-3  .. 

142712  

12002038  

7447394  

3251238 

5893663  

7758987  

10380297  

815827  

67-12-5 

506774  

94-76-7 „.. 

106-93-4 

84-74-2 _. 

95-50-1  «. 

541-73-1  

106-46-7 

91-94-1  


Common  nanw 


Antimony  trifluorlda. 

Antimony  trioxida. 

Arsanic. 

Arsenic  disulfide. 

Arsenic  pentoxide. 

Arsenic  trIcNoride. 

Arsenic  trioxMe. 

Arsenic  WsuHlde. 

Asbestos  (friabie). 

Barium  cyanide. 

Benzene. 

Benzidine. 

Benzonitriie. 

Benzyi  ctilortde. 

Beryllium. 

BerylUum  ciiioflde. 

Betylilum  fluoride. 

Beryllium  nitrate. 

Bis(2-chioroethyi)  ether. 

Bromoform. 

Bromomethane  (Methyl  bromide). 

Butyl  benzyl  phthalata. 

Cadmium. 

Cadmium  acetate. 

Cadmium  bromide. 

Cadmium  chloride. 

Calcium  arsenate. 

Calcium  arsentte. 

Calcium  chromate.     . 

Calcium  cyanide. 

Captan  [1H-lsoindole-1,3(2H)-dk)ne,3a.4,7,7a-tetrahydro-2-((trichloromethyl)thioM. 

Carbaryl  [1-Naphthaienoi,  methylcarbamate]. 

Carton  dtedfide. 

Caitwn  tetrachloride. 

Chlordane  I4.7-Methanoindan.1  ^.4.5.6.7.8,8-  octachlOfo-2A3a,4.7.7a4»exahydro-l. 

Chlorine. 

4-Chloro  3-methyl  phenol  p^hloro-rxHiresol. 

Chiorobenzene. 

Chloroethane  (Ethyl  chloride). 

Chloroform. 

Chloromethane  (Methyl  chloride). 

2-Chiofophenol. 

4-Chlorophenol. 

Chromic  acetate. 

Chromic  acid. 

Chromic  sulfate. 

ChronAjm. 

Chromium  (Tri). 

Chromous  chloride. 

Cobattous  bromide. 

Cobaltous  formate. 

Cobaitous  sulfamate. 

Copper. 

m-Cresol. 

oCresoi. 

p^resol. 

Cresol  (mixed  Isomers). 

Cupric  acetate. 

Cupric  acetoarsenite. 

Cupric  chloride. 

Cupric  nitrate. 

Cupric  oxalate. 

Cupric  sulfate. 

Cupric  sulfate,  ammoniated. 

Cupric  tartrate. 

Cyanide. 

Cyarx)gen  chloride. 

2,4-0  [Acetic  add,  (2.4-dichlorophenoxy)-]. 

1,2-Dibromoethane  (Ethylene  dlbromide). 

Dibutyl  phthalata. 

1 ,2-Oichlorobenzene. 

1 ,3-Dlchiorobenzena. 

1 .4-Dichiorobenzene. 

3^'-Oichlorobenzidin«. 


61594 


Federal  Register  /  Vol.  58.  No.  222  /  Friday.  November  19,  1993  /  Notices 


CAS  No. 


75-27-4  ... 

107-06-2  . 

540-59-0  . 

120-83-2  . 

78-87-5  ... 

542-75-8  . 

62-73-7  ... 

115-32-2  . 

177-81-7  .. 

84-66-2  .... 

105-67-9  ., 

131-11-3  ., 

534-52-1  .. 

51-28-5  .... 

121-14-2  .. 

606-20-2  .. 

117-84-0  .. 

122-88-7  .. 

108-89-8  .. 

100-41-4  .. 

106934  .... 

50-00-0  .... 

76-44-8  .... 

118-74-1  .. 
87-68-3  .... 
77-47-4  .... 
67-72-1  .... 
7647-01-0 
74-90-8  .... 
7664-39-3 
7439-92-1 
301042  .... 
7784409  .. 
7645252  .. 
10102484 
7758954  .. 
13814985  . 
7783462  .. 
10101630  . 
10099748  , 
7428480  ... 
1072351  ... 
52652592  . 
7446142  ... 
1314870  ... 

592870  

58-89-9 

14307258  . 
108-31-8  ... 

592041  

10045940  . 
7783359  .. 

592858  

7782867  ... 
7439-97-8  . 

72-43-5 

80-62-6 

91-20-3 

7440^-0  . 
15699180  . 
37211055  . 
7718549  ... 
12054487  . 
14216752  . 
7786814  ... 
7697-37-2  . 

98-95-3 

88-75-5 

1004)2-7  ... 

62-75-9 

86-30-6  ..... 
621-64-7  ... 

56-38-2 

87-86-5 


Common  nam* 


Oichiorobromom«than«. 

1^-Dichloroetfum  (Ettiytene  dichtoride). 

l,2-Dichloro«thyl«ne. 

2,4-Dichlorophenol. 

1 ,2-Oichioropropana. 

1 ,3-Oichioropfopyl6ne. 

Dichlofvos  [Phosphoric  acid,  2,2-  dichtoroethenyt  dimethyl  ester]. 

DicotoJ  [Benzenemethanol,  4-chloro-.aJpha.-(4-chlorophenyt)-.alpha.-{trtehloromethyJ)-l. 

Di-(2-e1hylhexyl)  phthalato  (OEHP). 

Diethyl  phthalate. 

2.4-Dlmethylphenoi. 

Dimethyl  phthalate. 

4,6-Dinitro-ocresol. 

2,4-Dinitrophenol.  * 

2,4-Dinltrotoluene. 

2,6-Dinitrotoluene. 

rvDtoclyl  phthalate. 

1.2-Dlphenylhydra2ine  (Hydrazobenzene). 

Epichlorohydrin. 

Ethylbenzene. 

Ethylene  dibromide. 

Fomialdehyde. 

Heptachlof  (1 ,4,5,6,7.8,8-Heptachloro-3a,4,7,7a-tetrahydro-4,7-methano-1  H-indenel. 

Hexachlorobenzene. 

Hexachloro-1 ,3-butadiene. 

Hexachlorocydopentadiene. 

Hexachloroethane. 

Hydrochloric  add. 

Hydrogen  cyanido. 

Hydrogen  fluoride. 

Lead. 

Lead  acetate. 

Lead  arsenate. 

Lead  arsenate. 

Lead  arsenate. 

Lead  chloride. 

Lead  fluoborate. 

Lead  fluoride. 

I.ead  iodide. 

Lead  nitrate. 

Lead  stearate. 

Lead  arsenate. 

Lead  arsenate. 

Lead  sulfate. 

Lead  sulfide. 

Lead  thiocyanate. 

Undane  [Cyclohexane,  l,2.3,4.5.6-hexachloro-(1.alpha.,3.beta.,4jtoha..54ypha..6.beta)-l 

Lithium  chromato. 

Maleic  anhydride. 

Mercuric  cyanide. 

Mercuric  nitrate. 

Mercuric  sulfate. 

Mercuric  thioc^nate. 

Mercurous  nitrate. 

Mercury. 

Methoxychlof  [Benzene.  i.r-(2,2.2-trichloroethylidene)bis[4-methoxy-l. 

Methyl  methacrylate. 

(Naphthalene. 

Nickel. 

Nickel  anvTX)nium  sulfate. 

Nk:kel  chkxide. 

Ntekel  chk>ride. 

Nickel  hydroxkto. 

Ntekel  nitrate. 

Nk:kel  sulfate. 

Nitric  add. 

Nitrobenzene. 

2-Nitrophenol. 

4-Nitrophenol. 

AANItrosodimethylamine. 

AZ-Nltrosodiphenylamine. 

A^Nitro8odi-n-propytamine. 

Parathton  [Phosphorothtoic  acW.  0,0-diethyt-0-(4-nltrophenyl)  estorl 

Pentachlorophenol  (PCP).  r      ,,         , 
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CAS  No. 


108-95-2  . 
7664-38-2 
7723-14-0 
1336-36-3 
7784410  . 
10124502 
7778509  . 
7789006  . 
151508  ... 
75-56-9  ... 
91-22-5  ... 
7782-48-2 
7446084  . 
7440-22-4 
7761888  . 
7631892  . 
7784465  . 
10588019 
7775113  . 
143339  ... 
10102188 
7782823  . 
7789062  . 
100^42-5  . 
7664-93-9 
79-34-5  ... 
127-18-4  . 
935-95-5  . 

78002  

7440-28^ 
10031591 
108-88-3. 
8001-35-2 
52-68-6  ... 
120-82-1  . 
71-55-6  ... 
79-00-5  ... 
79-01-6  .... 
95-95-4  ... 
88-06-2  .... 
7440-62-2 
108-05-4  .. 
75-01-4  .... 
75-35-4  .... 
108-38-3  ., 
95-47-6  ..., 
106-42-3  .. 
1330-20-7 
7440-66-6 
557346  ..., 
14639975 
14639986 
52628258 
1332076  ., 
7699458  .. 
3486359  ., 
7646857  .. 
557211  .... 
7783495  .. 
557415  .... 
7779864  .. 
7779888  .. 
127822  .... 
1314847  .. 
16871719 
7733020  .. 


Common  name 


Phenol. 

Phosphoric  add. 

Phosphorus  (yeOow  or  white). 

Polychiorinated  biphenyts  (PCBs). 

Potassium  arser^ate. 

Potassium  arsentte. 

Potassium  bichromate. 

Potassium  chromate. 

Potassium  cyanide. 

Propylene  oxide.       ' 

Quinoiine. 

Selenium. 

Selenium  oxide. 

Silver. 

Silver  nitrate. 

Sodium  arsenate. 

Sodium  arsenite. 

Sodium  bichromate. 

Sodium  chromate. 

Sodium  cyanide. 

Sodium  selenite. 

Sodium  selenite. 

Strontium  chromate. 

Styrene. 

Sulfuric  add. 

1 , 1  ^,2-Tetrachioroethane. 

Tetrachloroethylene  (Perchloroethylene). 

2,3,5,6-Tetrachlorophenol. 

Tetraethyl  lead. 

Thallium. 

Thallium  sulfate. 

Toluene. 

Toxaphene. 

Trfchiorfon  [Phosphonic  acid,  (2,2,2-trichloro-1-hydroxyethyl)-dimethyle8terJ. 

1 ,2,4-Trichlorobenzene. 

1,1.1-Trichioroethane  (Methyl  chloroform). 

1 .1 ,2-Trichioroethane. 

Trichioroethylene. 

2,4,5-Trichlorophenol. 

2,4,6-Trichlorophenol. 

Vanadium  (fume  or  dust). 

Vinyl  acetate. 

Vinyl  chloride. 

Vinytidene  chloride. 

m-Xylene. 

o-Xylene. 

p-Xylene. 

Xylene  (mixed  Isomers). 

Zinc  (fume  or  dust). 

Zinc  acetate. 

Zinc  ammonium  chloride. 

Zinc  ammonium  chloride. 

Zinc  ammonium  chloride. 

Zinc  borate. 

Zinc  bromide. 

Zinc  cart>onate. 

Zinc  chloride. 

Zinc  cyar)ide. 

Zinc  fluoride. 

Zinc  formate. 

Zinc  hydrosuifite. 

ZirK  nitrate. 

Zinc  phenolsulforuite. 

Zinc  phosphide. 

Zinc  siiicofluoride. 

Zinc  sulfate. 
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Addendum  G 

Region-Specific  Permit  Conditions 

Region  VI— Permits  for  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas 

Unless  otherwise  specified,  the 
following  Region-specific  permit 
requirements  apply  to  the  permits  for 
Louisiana  (LAR05*###),  New  Mexico 
(NMR05 •###).  Oklahoma  (OKR05 •###). 
Texas  (TXR05*###).  and  Indian  Lands  in 
these  states  (LAR05'##F.  NMR05*##F. 
OKR05»##F.  or  TXR05  •##?).  Language 
should  be  substituted  or  deleted  as 
indicated. 

Part  I.B.3.  Limitations  on  Coverage. 
<Insert  the  following  paragraph  for  the 
Oklahoma  Permit— OKR05»###> 

/.  Discharges  to  Oklahoma 
Outstanding  Resource  Waters  and 
Scenic  Rivers.  "New"  point  source 
discharges  of  storm  water  associated 
with  industrial  activity  (those 
commencing  after  the  June  25, 1992. 
effective  date  of  the  Oklahoma  Water 
Quality  Standards— Oklahoma 
Annotated  Code  Title  785.  Chapter  45) 
to  the  following  waters: 

(1)  waterbodies  designated  as 
"Outstanding  Resource  Waters"  and/or 
"Scenic  Rivers"  in  Appendix  A  of  the 
Oklahoma  Water  Quality  Standards; 

(2)  Oklahoma  waterbodies  located 
within  the  watersheds  of  waterbodies 
designated  as  "Scenic  Rivers"  in 
Appendix  A  of  the  Oklahoma  Water 
Quality  Standards;  and 

(3)  waterbodies  located  within  the 
boundaries  of  Oklahoma  Water  Quality 
Standards  Appendix  B  areas  which  are 
specifically  designated  as  "Outstanding 
Resource  Waters"  in  Appendix  A  of  the 
Oklahoma  Water  Quality  Standards. 

Part  XI.  f.  Storm  Water  Discharges 
Associated  With  Industrial  Activity 
From  Mineral  Mining  and  Processing 
Facilities 

1.  Discharges  Covered  Under  This 
Section  <The  following  paragraphs 
replace  or  are  in  addition  to  the 


corresponding  paragraphs  of  the  generic 
permit  language.  > 

b.  Limitations  on  Coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  permit: 

(1)  Storm  water  discharges  associated 
with  industrial  activity  which  are 
subject  to  an  existing  effluent  limitation 
guideline,  except  for  mine  dewatering 
discharges  subject  to  40  CFR  Part  436, 
Subparts  B,  C,  and  D  which  are 
composed  of  storm  water  or 
groundwater  seepage  only. 

4.  Numeric  Effluent  Limitations.  In 
addition  to  the  numeric  effluent 
limitations  described  by  Part  V.,  the 
following  effluent  limitations  shall  be 
met  by  existing  and  new  mine 
dewatering  discharges  composed 
entirely  of  storm  water  or  groundwater 
seepage  from  Crushed  Stone, 
Construction  Sand  and  Gravel,  and 
Industrial  Sand  mines.  The  provisions 
of  this  paragraph  are  applicable  to  mine 
dewatering  discharges  from  the  Crushed 
Stone.  Construction  Sand  and  Gravel, 
and  Industrial  Sand  Subcategories  of  the 
Mineral  Mining  and  Processing  Point 
Source  Categories  (40  CFR  436.20. 
436.30  and  436.40)  where  the  discharge 
is  composed  entirely  of  storm  water  or 
groundwater  seepage.  The  concentration 
of  pollutants  in  storm  water  or  mined 
watering  discharges  shall  not  exceed  the 
following  effluent  limitations: 


Effluent  Umitations  (mg/L) 

Effluent  char- 
acteristics 

Maximum  for 
any  1  day 

Average  of 
daily  values 
♦or  30  con- 
secutive days 
shall  not  ex- 
ceed 

Total  Sus- 
pended 
Solids 
(TSS) 

pH 

45  mjjfl. 

Within  the 
range  6.0 
to  9.0. 

25mgA. 

Within  the 
range  6.0 
to  9.0. 

However,  if  a  mine  is  also  used  for 
treatment  of  process  generated  waste 
water,  dischuges  of  commingled  water 
from  the  mine  shall  be  deemed 
discharges  of  process  generated  waste 
water  and  this  permit  does  not  authorize 
its  discharge.  Discharges  of  storm  water 
commingled  with  process  wastewater 
must  be  permitted  by  a  separate  NPOTS 
process  wastewater  discharge  permit. 

5.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  Requirements 

(2)  Mine  Dewatering  Discharges  from 
Crushed  Stone,  Construction  Sand  and 
Gravel,  and  Industrial  Sand  Mines. 
During  the  period  beginning  on  the 
effective  date  and  lasting  tlm)ugh  the 
expiration  date  of  this  permit,  all 
Crushed  Stone.  Construction  Sand  and 
Gravel,  and  Industrial  Sand  mining     ' 
facihties  will  be  required  to  conduct 
monitoring  for  their  mine  dewatering 
discharges  as  specified  below: 


Paranv 
eter 

Unit 

Fre- 
quency 

Sample 
Typs 

Total 

Flow. 

pH 

Totri 

Sus- 

pended 

SoMs. 

MQ  _ 

•.u  

mgfl. 

Quaiteity 

Quarterly 
Quaiterty 

Grab. 
Grab. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  20 
[Dockat  No.  92N-0072] 

Public  Information;  Communlcationa 
With  Foreign  Govammant  Officlala 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTIOH:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  regulation  governing 
communications  with  foreign 
government  officials.  This  final  rule 
allows  the  agency  to  disclose  nonpublic 
safety,  effectiveness,  or  quality 
information  concerning  FDA  regulated 
products  to  foreign  government  officials 
who  perform  counterpart  functions 
without  compelling  the  public 
disclosure  of  such  information.  On  June 
26, 1992,  FDA  issued  a  proposed  rule  on 
this  subject  and  invited  public 
comments.  This  final  rule  retains  and 
strengthens  the  requirements  set  forth  in 
the  proposal  to  protect  the 
confidentiality  of  the  information  that  is 
shared.  FDA  invites  interested  persons 
to  submit  additional  comments  on  the 
final  rule  and  to  suggest  changes  that 
would  further  the  agency's  public  health 
protection  mission  through  improved 
sharing  of  information  with  foreign 
government  officials. 
DATES:  This  rule  becomes  effective 
December  20.  1993.  Written  comments 
by  March  21, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  nn.  1-23. 12420 
Parklavra  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  mfORMATKM  CONTACT: 
Edwin  V.  Dutra.  Jr..  Regulations  Policy 
and  Management  Staff  {HF-26),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
3480. 

SUPPt^MENTARY  INFORMATION: 

I.  Background 

The  existing  regulation  governing  the 
exchange  of  information  between  FDA 
and  foreign  government  officials  in 
§  20.89  Communications  with  foreign 
government  officials  (21  CFR  20.89), 
provides  that  FDA  may  receive 
confidential  commercial  information 
from  foreign  government  officials  who 
perform  counterpart  functions  to  FDA 
and  that  such  information  will  be      , 
exempt  from  public  disclosure. 


However,  under  the  existing  regxilation. 
the  agency  may  not  provide  such 
information  in  its  own  files  to  foreign 
government  counterparts  even  when 
there  is  a  domestic  or  global  public 
health  need  and  even  when  the  foreign 
government  offers  assurances  that  the 
information  will  be  protected  from 
further  disclosure. 

In  the  Federal  Register  of  June  26. 
1992  (57  FR  28648).  FDA  published  a 
notice  of  proposed  rulemaking  to 
enhance  communications  with  foreign 
government  officials  and  remove 
restrictions  on  international  cooperation 
on  new  product  review  and  approval. 
Interested  persons  were  invited  to 
submit  ivritten  comments  by  August  25, 
1992.  In  the  Federal  Register  of  August 
14. 1992  (57  FR  36617),  FDA  extended 
the  period  for  submission  of  comments 
to  September  24. 1992,  in  response  to  a 
request  for  an  extension  of  the  comment 
period.  A  total  of  22  written  comments 
were  received.  The  comments  were  from 
the  following  sources:  15  were  from 
manufacturers,  3  were  from  foreign 
governments,  3  were  from 
manufacturers'  associations,  and  1  was 
from  a  law  firm. 

Many  of  the  comments  strongly 
supported  FDA's  efforts  to  harmonize 
international  regulatory  requirements, 
and  several  recognized  the  benefits  in 
the  United  States,  as  well  as  in  foreign 
coimtrles,  that  may  be  derived  from 
international  cooperation  on  individual 
product  reviews.  However,  many  of  the 
comments  also  expressed  the  view  that 
the  proposal  contained  inadequate 
safeguards  to  prevent  redisclosures  of 
proprietary  information. 

After  review  and  consideration  of  all 
comments,  FDA  continues  to  believe 
that  the  agency  will  be  better  able  to 
accomplish  its  public  health  mission  if 
it  may,  under  certain  circumstances, 
share  with  foreign  government 
counterparts  nonpublic  data  provided 
by  sponsors,  expert  evaluations  by  FDA 
reviewing  scientists,  and  confidential 
commercial  inform<ition  contained  in 
investigatory  records.  Therefore,  FDA  is 
now  amending  §  20.89.  In  response  to 
the  comments  recaived,  the  agency  has 
described  more  explicitly  the  safeguards 
that  apply  to  authorized  disclosures  of 
confidential  information  to  foreign 
government  officials. 

The  amended  rule  will  facilitate 
approval-related  decision-making  on 
FDA  regulated  articles,  and  it  is 
expected  to  be  of  greatest  value  in 
expediting  the  review  of  products 
intended  to  diagnose  or  treat  serious  or 
life-threatenine  diseases. 

This  final  rule  amending  §  20.89  does 
not  change  the  existing  regulatory 
authority  for  the  agency  to  disclose  to 


foreign  government  officials 
investigatory  records  compiled  for  law 
enforcement  purposes. 

FDA  invites  comments  on  this  final 
rule  and  on  other  issues  surrounding  the 
disclosure  to  foreign  government 
officials  of  nonpublic  information  that 
would  be  important  to  global  public 
health  or  to  further  harmonization  of 
regulatory  requirements.  The  agency 
recognizes  that  there  are  numerous 
situations  where  public  health  interests, 
both  domestic  and  global,  would  be 
better  served  if  the  agency  could 
disclose  other  types  of  predecisional 
documents  (e.g..  draft  health  hazard 
alerts  or  draft  regulations)  to  foreign 
government  officials  without  invoking 
the  requirement  in  §  20.21  Uniform 
access  to  records  (21  CFR  20.21). 
Disclosures  of  predecisional  documents 
might  be  limited  to  announcements  of 
health  hazards  or  to  situations  where 
FDA  and  a  foreign  counterpart  have  in 
place,  or  are  negotiating,  an  agreement 
such  as  a  memorandum  of 
imderstanding,  or  where  the  other 
country  is  a  partner  with  the  United 
States  under  bee  trade  agreements. 

This  final  rule  amending  §  20.89  does 
not  address  these  broader  information 
disclosure  issues  encountered  in  efforts 
to  harmonize  regulatory  approaches  or 
to  cooperate  in  addressing  global  public 
health  matters.  These  other 
international  information  disclosure 
issues  may  be  the  subject  of  future 
regulatory  proposals.  The  agency  is  now 
soliciting  comments  to  help  guide  the 
future  rulemaking. 

FDA's  regulations  governing  public 
information  in  part  20  (21  CFR  part  20) 
implement  the  Freedom  of  Information 
Act  (FOIA).  5  U.S.C.  552.  and  other  laws 
that  affect  public  access  to  government 
records  and  information  (e.g.,  18  U.S.C. 
1905  and  21  U.S.C.  331(j)).  Section 
20.21  of  FDA's  regulations 
implementing  these  laws  provides  a 
general  rule  that  any  record  of  the 
agency  that  is  disclosed  in  an 
authorized  manner  to  any  member  of 
the  public  is  available  for  disclosure  to 
all  members  of  the  public.  In  general, 
communications  with  foreign 
government  officials  currently  have  the 
same  status  as  communications  with, 
any  member  of  the  public.  For  this 
reason,  and  in  accordance  with  FDA's 
rule  on  uniform  access  (§  20.21),  the 
disclosure  of  agency  records  to  foreign 
government  officials  ordinarily 
constitutes  disclosure  to  the  public  and 
obligates  FDA  to  make  the  same  records 
available  to  any  person  who  requests 
them  tinder  the  FOLA. 

Subpart  E  of  part  20  identifies  several 
categories  of  people  or  institutions  to 
whom  disclosure  of  FDA  records  may  be 
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made  without  requiring  uniform  access 
under  §  20.21.  One  such  category 
consists  of  foreign  government  oflidalfl 
who  perform  counterpart  functions  to 
FDA  in  a  foreign  country  (§  20.89). 
Under  §  20.89(a),  however,  although 
confidential  commercial  information 
obtained  by  such  officials  and 
vohmtarily  disclosed  to  FDA  as  part  of 
cooperative  law  er.forcement  and 
regulatory  efforts  is  protected  from 
disclosure  under  §  20.61  Tmde  secrets 
and  commercial  or  financial 
information  which  is  privileged  or 
confidential  (21  CFR  20.61),  FDA  may 
not  disclose  to  those  officials 
confidential  commercial  information 
submitted  to,  or  incorporated  into, 
records  prepared  by  FDA.  Undercurrent 
regulations.  disclos\ire  of  such 
information  by  FDA  would  invoke  the 
requirement  in  §  20.21  of  uniform  access 
to  records. 

In  1974,  when  FDA  promulgated  the 
public  information  regulations  now 
codified  at  part  20,  the  agency 
considered  the  exchange  of  confidential 
commercial  information  with  foreign 
governments  and  decided  not  to  make 
such  an  exchange  an  exception  to 
§20.21. 

*  •  •  Foreign  governments  have  disoissed 
with  the  Food  and  Drug  Administration  the 
possibility  of  exchanging  data  and 
information  on  the  safety  and  effectiveness  of 
investigational  and  marketed  drugs. 

The  Commissioner  concludes  that  the  same 
rules  will  apply  with  respect  to  disclosure  of 
such  information  to  foreign  governments  as 
apply  to  disclosure  to  the  public.  This  wUl 
permit  the  Food  and  Drug  Administration  to 
provide  full  summaries  of  all  safety  and 
effectiveness  data  for  all  approved  NDA's  and 
selected  summaries  for  IND's  and  pending 
NDA's  of  whi=h  the  existence  of  an  INfD  has 
been  publicly  disclosed  or  acknowledged. 
The  Commissioner  concludes  that  this  will 
adequately  satisfy  the  need  for  international 
exchange  erf  important  regulatory  information 
of  this  type. 

(39  FR  44602  at  44636,  December  24. 
1974). 

This  rulemaking  was  undertaken 
because  of  FDA's  conclusion  that  its 
inability  under  the  public  information 
regulations  to  disclose  to  foreign 
government  officials  confidential 
commercial  information  submitted  to 
FDA  or  incorporated  into  agency- 
prepared  records  is  impeding  its  efforts 
to  meet  the  current  need  for 
international  exchange  of  important 
regulatory  information. 

Changed  circumstances  since  1974 
make  the  restrictions  in  current  §  20.89 
undesirable.  In  the  19  years  that  have 
passed  since  FDA  promulgated  §  20.89. 
agency  scientists  have  become 
increasingly  aware  of  the  benefits  to 
consumers  in  the  United  States,  as  well 


as  in  foreign  countries,  of  not  only 
reviewing  data  In  the  files  of  foreign 
government  officials,  but  also  aluoing 
with  counterpart  foreign  government 
officials  the  results  of  FDA's  scientific 
evaluations  and  its  investigative 
activities  relating  to  products  that  have 
been  or  are  intended  to  be  manufactured 
and  marketed  thrtmghout  the  vrorld.  In 
addition,  inavasing  harmonization  of 
technical  product  approval  standards 
throughout  the  world  has  diminished 
eariier  differences  between  the  approval 
processes  of  various  countries  and  the 
United  States.  Ftnthermore,  growing 
numbers  of  dinical  trials  imdertaken  to 
support  product  approval  applications 
in  the  United  States  are  now  conducted 
in  foreign  countries  as  well  as  in  the 
United  States. 

Cooperative  efforts  with  government 
scientists  in  othw  countries  are 
particularly  important  to  comprehensive 
and  timely  review  of  products^at  are 
being  developed  to  diagnose,  cure, 
mitigate,  treat,  or  prevent  life- 
threatening  illnesses.  In  the  case  of 
didanosine  (ddl),  for  example,  a  drug 
intended  for  use  in  the  treatment  of 
acquired  immunodeficiency  syndrome 
(AIDS).  FDA  and  its  Canadian 
counterparts  received  simultaneous 
submissions  of  marketing  applications 
from  the  sponsor,  Bristol-Myers  Squibb. 
Thereafter,  a  joint  review  by  Canadian 
and  FDA  authorities  facilitated  the 
expeditious  approval  of  the  drug.  In 
order  to  accomphsh  this  joint  review  in 
accordance  with  the  current  public 
information  regulations,  a  variety  of 
cumbersome'arrangements  were 
undertaken  to  ensure  that  the  data  in  the 
application  did  not  become  subject  to 
inappropriate  pubUc  disclosure.  One  of 
the  purposes  of  amending  §  20.89  is  to 
clarify  and  standardize  the 
arrangements  needed  each  time  the 
review  of  a  product  stands  to  benefit 
from  cooperative  review  by  FDA 
scientists  and  foreign  government 
counterparts,  whether  that  review  is  in 
the  context  of  approving  a  product, 
finding  that  a  product  is  nonapprovable, 
or  withdrawing  approval  of  an  already 
marketed  product. 

n.  Aaalyais  of  Comments  on  the 
Proposed  Rule 

1.  Several  comments  fi-om 
manufacturers  suggested  that 
information  could  best  be  submitted 
directly  by  the  firm  or  individual  to  the 
foreign  government. 

FDA  points  out  that,  in  the  typical 
case,  the  foreign  government  already  has 
the  nonpubhc  information  in  its  files. 
However,  one  achievement  of  this 
rulemaking  is  the  ability  to  share  and 
consuh  on  agency-prepared  records 


(e.g.,  draft  and  final  evaluations  by  FDA 
review  scientists)  that  incorporate  or 
refiw  to  nonpubhc  confidential 
commercial  information.  The  firm 
would  not  be  in  a  position  to  submit  to 
the  foreign  government  such  evaluations 
by  FDA  scientists. 

2.  Comments  also  asserted  that  the 
original  proposal  was  overbroad  and 
unnecessary,  and  might  actually  impede 
approvals. 

The  agency  never  intended  disclosure 
to  foreign  government  officials  to  be  a 
routine  occiirrence.  FDA  believes  that 
the  preemble  to  the  original  proposal 
made  clear  that  the  agency  intends  to 
engage  in  the  nonpubhc  exchange  of 
confidential  commercial  information 
with  foreign  coxmterparts  only  when 
certain  conditions  are  met.  In  every 
case,  assurances  must  be  provided  by 
the  foreign  agency  that  the  information 
will  be  held  in  confidence.  The  final 
rule  expressly  establishes  that,  in 
addition,  before  such  confidential 
exchanges  may  occur,  there  must  bo 
either  authorization  by  the  sponsor  or  a 
regulatoiv  benefit  to  FDA  in  its  own 
review  of  products  or  implementation  of 
its  mission. 

Thus,  in  addition  to  foreign 
governmental  confidentiality 
assurances,  any  one  of  three  additional 
conditions  must  be  met:  (a)  Written 
authorization  by  the  submitter  of  the 
information;  (b)  a  finding  that  disclosure 
is  in  the  interest  of  public  health  by 
reason  of  the  foreign  government's 
possessing  information  concerning  the 
safety,  efficacy,  or  quality  of  the  product 
or  information  concerning  an 
investigation;  or  (c)  the  disclosure  is  to 
a  foreign  scientist  visiting  FDA  as  part 
of  a  joint  review  or  long-term 
cooperative  training  effort  that  furthers 
FDA's  regulatoiy  mission. 

The  first  condition  provides  the 
mechanism  by  which  the  submitter  of 
information  authorizes  its  disclosure  to 
the  foreign  government.  The  second 
condition  provides  an  enhancement  of 
FDA  review  functions  through 
facilitating  consultation  with  foreign 
government  officials  who  already  are  in 
possession  of  relevant  information  on 
the  subject  and  can  contribute  to  FHA'* 
evaluation.  The  third  condition  mates 
explicit  in  §  20.89  a  longstanding 
implementation  of  section  708  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  379)  and  §  20.90 
Disclosure  to  contractors  (21  CFR  20.90) 
in  the  human  drugs  and  biologies 
regulatory  programs.  This  criterion  also 
clarifies  that  there  is  no  need  to  compel 
visiting  foreign  officials  to  become 
special  Government  employees  of  the 
United  States,  as  long  as  specified 
safeguards  concerning  physical  security, 
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confidentiality,  and  financial  conflict  of 
interest  are  met. 

FDA  emphasizes  that  the  agency  will 
deny  requests  to  share  information  with 
officials  of  foreign  governments  that 
lack  scientific  data  or  regulatory 
expertise  to  contribute  to  a  product 
review  or  laboratory  or  clinical 
investigation  unless  the  foreign 
government  intends  to  use  the 
information  for  law  enforcement 
purposes.  Fiulhermore,  under  all 
circumstances,  and  regardless  of  the 
information  and  expertise  in  the 
possession  of  a  foreign  government 
official,  the  decision  to  share 
information  is  a  discretionary  one  that 
FDA  will  malce  on  a  case-by-case  basis. 
The  disclosure  of  confidential 
commercial  information  to  foreign 
government  officials  will  be 
administered  by  designated  officials  in 
FDA's  respective  centers. 

In  reviewing  comments  stating  that 
FDA's  proposal  to  amend  §  20.89  was 
unnecessary,  agency  scientists  and 
investigators  provided  the  following 
examples  of  situations  in  which  the 
ability  to  share  confidential  commercial 
information  with  foreign  governments 
would  have  allowed  more  timely  review 
of  significant  product  applications 
subject  to  FDA  approval  or  would  have 
enhanced  effective  regulatory  activities: 

a.  FDA's  centers  reported  mat  the 
current  restrictions  on  disclosure  to 
foreign  government  authorities  have 
limited  the  centers'  ability  to 
communicate  with  other  countries  about 
adverse  effects  reports  for  regulated 
products. 

b.  FDA's  Center  for  Veterinary 
Medicine  believes  that  the  current 
restrictions  have  hampered 
investigations  of  coxmterfeit  bulk  animal 
drugs  in  international  commerce. 
Although  investigatory  records  related 
to  counterfeiting  compiled  for  law 
enforcement  purposes  can  be  exchanged 
with  foreign  government  counterparts 
and  protected  luider  the  current  terms  of 
§  20.89.  scientific  information 
concerning  the  authentic  products  is 
often  confidential  commercial  data  that 
cannot  be  disclosed  to  foreign 
governments  without  triggering  the 
uniform  disclosxue  provision  of  FDA's 
pubhc  information  regulations.  The 
ability  to  share  such  information  is 
important  to  FDA's  scientific  review 
and  surveillance  activities  that  may 
precede  law  enforcement  efforts  and,  in 
particular,  to  the  development  of 
international  profiles  for  those  authentic 
products  that  are  the  object  of 
counterfeiting. 

c  The  approval  times  in  Europe  and 
in  the  United  States  for  the  therapeutic 
biological  products  Neupogen  and 


Proleukin  varied  significantly  because 
of  constraints  on  sharing  data  across 
national  boundaries. 

d.  FDA's  Center  for  Devices  and 
Radiological  Health  was  constrained 
from  sharing  confidential  conunerdal 
information  in  product  applications  and 
inspection  reports  with  foreign 
government  officials  during  Ae  FDA's 
call  for  data  on  siUcone  gel-filled  breast 
implants  and  during  the  moratorium  on 
the  sale  and  use  of  those  products  in 
this  country.  Enhanced  ability  to  share 
information  with  other  governments 
would  have  enabled  the  public  health 
aspects  of  FDA's  actions  to  be  better 
understood  in  other  countries,  and 
would  have  eliminated  some  of  the 
public  health  concerns  and  consumer 
confusion  that  resulted  from 
inconsistent  regulation  of  these 
products  by  different  national 
authorities. 

3.  A  number  of  comments  suggested 
that  definitions  of  "confidential 
commercial"  and  "trade  secret"  be 
included  in  the  regulation. 

The  agency  believes  that  encumbering 
this  regulation  with  lengthy  definitions 
of  trade  secret  or  confidential 
commercial  information  is  unnecessary. 
As  they  are  relevant  to  disclosure  of 
information  contained  in  agency 
records,  those  terms  have  been  defined 
by  Federal  statute.  Judicial  opinions, 
and  agency  practice  over  many  years. 
The  proposal  to  amend  S  20.89  set  forth 
a  detailed  discussion  of  the  way  the 
agency  has  in  the  past,  and  intends  to 
continue,  to  interpret  these  terms.  That 
discussion  is  being  expanded  in  this 
document. 

Trade  secret  information  has  been 
defined  by  the  courts  as  information 
relating  to  the  making,  preparing, 
compounding,  or  processing  of  trade 
commodities  (Public  Citizen  Health 
Research  Group  v.  FDA,  704  F.2d  1280, 
1288  (D.C  Or.  1983)).  This  definition, 
which  reouires  a  "direct  relationship" 
between  the  trade  secret  and  the 
productive  process,  applies  to  a 
relatively  narrow  category  of 
information  that  coincides  with 
information  prohibited  from  disclosure 
by  section  301(j)  of  the  act  {21  U.S.C. 
331(j)).  The  agency  is  aware  that  the 
definition  of  "trade  secret"  promulgated 
in  §  20.61(a)  in  the  1970's  is  a  broader 
and  more  inclusive  one.  Section 
20.61(a),  however,  has  since  been 
narrowed  by  judicial  opinions 
interpreting  the  FOIA  (see  Public 
Citizen  Health  Research  Group  v.  FDA; 
Anderson  v.  HHS.  907  F.2d  936, 944 
(10th  Cir.  1990)).  and  FDA  is  in  the 
process  of  amending  §  20.61  to  reflect 
the  current  legal  scope  of  the  trade 
secret  definition.  That  amendment  to 


S  20.61  is  part  of  an  update  of  the  FOIA 
regulations  that  reflects  changes  that 
were  required  by  the  1986  amendments 
to  the  FOIA  and  which  have  already 
been  put  into- practice  by  the  agency. 
The  amended  definition  of  "trade 
secret"  that  will  be  published  in  FDA's 
updating  of  its  part  20  regulations  is  a 
restatement  of  the  standi  established 
by  Public  Citizen,  and  will  put  the 
definition  in  conformity  with  applicable 
case  law  and  with  the  Department  of 
Health  and  Human  Services'  FOIA 
regulations.  Because  FDA's  practice  has 
been  in  accordance  with  the  judicial 
standards  that  resulted  from  Public 
Citizen,  and  the  definitions  promulgated 
by  the  Department,  the  amendment  to 
§  20.61  will  not  alter  the  agency's 
practice  in  any  way  or  the  expectations 
the  public  and  regulated  industry  have 
concerning  FDA's  treatment  of 
particular  types  of  information. 

In  any  case,  the  present  amendment  to 
§  20.89  does  not  alter  FDA's  practice 
with  respect  to  the  narrow  category  of 
information  that  can  be  considered 
"trade  secret"  because,  except  as 
discussed  below,  the  proposed 
amendment  to  %  20.89  expressly 
excludes  the  exchange  of  information 
that  would  fell  into  Uiat  category  to 
foreign  officials  outside  FDA.  without 
the  express  authorization  of  the 
submitter  of  the  information. 

The  focus  of  this  rulemaking  is  the 
sharing  of  "confidential  commercial 
information,"  agency-prepared  reviews 
of  such  information,  and  investigatory 
records  that  include  such  information. 
The  focus  of  this  rulemaking  is  not  on 
the  nonpublic  exchange  of  trade  secret 
information,  the  other  category  of 
information  covered  by  exemption  4  of 
the  FOIA.  The  sharing  of  confidential 
information,  including  trade  secret 
information,  with  visiting  foreign 
scientists  insofar  as  that  access  is 
authorized  under  confidentiality 
agreements  for  a  training  or  joint  review 
activity  pursuant  to  section  708  of  the 
act  and  §  20.90  has  been  a  longstanding 
agency  practice.  This  final  rule 
(§  20.89{c)(l)(ii)(C))  codifies  the 
procedures  for  providing  access  to  such 
information  in  the  rule  on  sharing 
information  with  foreign  officials  rather 
than  continuing  this  practice  in  the 
more  general  §  20.90  procedures. 

Commercial  or  financial  information 
that  a  person  is  required  to  provide  FDA 
is  "confidential"  for  purposes  of 
exemption  4  if  disclosure  of  the 
information  is  likely  to  (1)  Impair  the 
Government's  ability  to  obtain  necessary 
information  in  the  future  or  (2)  cause 
substantial  harm  to  the  competitive 
position  of  the  person  bom  whom  the 
information  was  obtained.  (See  Critical 
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Mass  Energy  Project  v.  NRC.  975  F.2d 
871.  877-«80  (D.C.  Cir.  1992)  (en  banc). 
cert,  denied,  113  S.Q.  1579  (1993); 
National  Parks  &  Conservation  Ass'n  v. 
Morton,  498  F.2d  765,  770  (D.C.  dr. 
1974)).  Conunerdal  w  finandal 
information  that  is  provided  to  FDA  on 
a  vohintaiy  basis  is  "confidential"  if  it 
is  of  a  kind  that  the  provider  would  not 
customarily  release  to  the  piiblic.  (See 
Critical  Mass  at  880.)  The  types  of 
infonnation  that  may  be  exempt  from 
public  disclosure  pursuant  to  this 
section  of  the  FOIA  include:  Business 
sales  statistics,  customer  and  supplier 
lists,  research  data,  profit  and  loss  data, 
and  overhead  and  operating  costs. 
Under  many  circumstances.  FDA  treats 
data  supporting  product  approval 
applications  as  confidential  commercial 
information  that  is  entitled  to  be 
protected  from  public  disclosure.  Thus, 
under  the  amended  regulation, 
confidential  commercial  information 
submitted  to  the  agency  that  could  be 
shared  with  foreign  governments  would 
include:  Information  (other  than  trade 
secret  information  protected  from 
disclosure  under  section  301(j)  of  the 
act)  in  pending  and  approved 
applications  for  permission  to  perform 
studies  on  or  to  market  regulated 
articles,  such  as  new  drugs,  new  animal 
drugs,  medical  devices,  biological 
products,  and  food  or  color  additives, 
and  information  in  agency-prepared 
reviews  of  such  applications. 

FDA  has  taken  the  position  in  the  past 
that  it  has  authority  to  share 
confidential  conunerdal  information  in 
records  compiled  for  law  enforcement 
purposes  by  FDA  with  foreign 
government  offidals  who  perform 
counterpart  functions  to  FDA  in  a 
foreign  country  as  part  of  cooperative 
law  enforcement  efforts.  S  20.89(b). 
Such  disdosure  does  not  invoke  the 
uniform  access  rule  established  by 
§  20.21.  FDA  believes  that,  after  this 
final  rule  amends  $  20.89,  the  agency,  in 
its  discretion  and  subject  to  the 
conditions  imposed  by  this  amended 
rule.  wiD  be  able  to  share  confidential 
commercial  information  (whether 
provided  by  sponsor  or  found  in 
investigatory  records)  with  foreign 
governments  for  use  in  foreign 
government  regulatory  efforts  or  in 
cooperative  law  enforcement  effort*. 
After  this  rule  is  amended,  FDA  wiD  be 
able  to  share  with  foreign  governments 
confidential  commercial  information 
contained  in  applications,  in  agency- 
prepared  reviews  of  such  applications, 
and  in  agency-prepared  investigatory 
records  without  invoking  the  rule 
established  in  §20.21. 

4.  Five  comments  argued  that  &e  June 
26, 1992  proposal  would  violate 


provisions  of  the  Freedom  of 
Infonnation  Act  and  the  Trade  Secrets 
Act.  Some  also  suggested  it  was  contrary 
to  the  intent  of  Congress  and  traditional 
FDA  poKcy  on  new  product  innovation. 
FDA  disagrees  with  the  view  that  it  is 
contrary  to  law  to  disclose  confidential 
commerdal  information  to  coimterpart 
foreign  offidals  imder  the  conditions  set 
forth  in  this  final  rule  amending  §  20.89. 

In  the  first  place,  any  disclosure 
pursuant  to  the  amended  regulation 
vrould  not  be  a  public  disclosure.  Under 
all  drcumstances,  the  disclosure  will  be 
on  ■  case-by-case  basis  to  foreign 
government  offidals  imder  assurances 
of  continuing  confidsntiahty. 
Furthermore,  the  amendment 
establishes  that  FDA  will  not  treat  any 
disclosure  made  under  the  conditions 
set  forth  in  the  regulation  as  a  pubUc 
disclosure  that  wUl  trigger  availability 
of  the  information  to  a  FOIA  reouester. 

Second,  it  is  the  intention  ana 
expectation  of  the  agency  that,  in  most 
circumstances,  disdosure  will  be  made 
with  the  written  authcHization  of  tl» 
submitter  of  the  information.  FDA  will 
consider  such  written  authorization, 
once  granted  by  the  submitter  fot 
specified  information,  to  be  irrevocable 
for  that  information.  FDA  believes  that, 
in  most  cases,  sponsors  will  authorize 
these  disdosures  because  the  exchange 
of  information  is  likely  to  fadlitate 
review  of  product  applications  in  both 
countries.  After  all.  if  a  sponsof 's 
product  is  under  review  in  two 
countries,  the  sponsor  benefits  from 
expedited  dedsions  that  can  result 
when  reviewers  can  communicate  with 
each  other  on  confidential  commercial 
information. 

The  final  rule  specifically  references 
permission  of  the  sponsor  as  a 
precondition  for  disclosure,  except 
where  there  is  a  finding  by  the  agency 
that  disdosiue  is  in  the  interest  of 
public  health  by  reason  of  the  foreign 
government's  possessing  infonnation 
concerning  the  safety,  a^cacy.  or 
quality  of  the  produd  or  information 
concerning  an  investigation,  or  the 
disclosure  is  to  a  visiting  foreign  official 
as  part  of  a  joint  review  or  long-term 
cooperative  training  effort,  where  the 
individual  is  subjected  to  conflid  of 
interest  safeguards  and  provides  a 
written  assiu-ance  of  confidentiahty,  and 
the  information  is  retained  on  FDA 
premises  where  document  security 
precautions  are  in  place. 

There  are  situations  In  which  it  might 
be  inappropriate  to  seek  a  sponsm's 
consent.  For  example,  if 
communicatiohs  and  consultation  with 
the  submitters  of  the  Information  have 
not  resolved  agency  concerns,  there  may 
be  drcumstances  in  which  FDA 


reviewers  and  investigators  will  wsh  to 
consult  with  foreign  government 
counterparts  who  are  in  the  possession 
of  similar  submissions  by  the  sponsor. 
It  may  even  be  that,  during  the  course 
of  an  application  review,  FDA 
employees  may  discover  problems  with 
studies  that  raise  the  possibiUty  that  a 
sponsor  or  his  employee  had  engaged  in 
delibwate  fraud  or  misrepresentation. 
Similarly,  there  are  drcumstances  in 
which  FDA  investigators  may  wish  to 
share  with  foreign  counterparts 
confidential  commerdal  Infonnation 
obtained  through  an  FDA  investigation 
for  the  foreign  coimterparts'  use  in  their 
own  regulatory  efforts.  This  could 
include,  for  example,  information  in  an 
open  investigation  concerning 
customer-supplier  relationships  or 
marketing  plans.  This  type  of 
information  is  customarily  held  in  close 
confidence  by  businesses  and  therefore 
usually  protected  from  public  disclostire 
by  FDA  in  response  to  a  FOIA  request 
EHsclosure  of  this  information  to  foreign 
government  coimterparts.  however,  may 
facilitate  efforts  to  keep  unapproved, 
adulterated,  counterfeit,  or  misbranded 
produds  off  world  markets  as  well  as 
American  markets. 

As  the  agency  stated  in  the  proposal 
to  amend  §  20.89,  a  disclosure  to  foreign 
offidals  pursuant  to  §  20.89  would  be  an 
"authorized"  disclosure,  and  thus  no 
FDA  employee  engaged  in  such  a 
nonpublic  exchange  of  confidential 
commercial  information  would  be  in 
violation  of  18  U.S.C.  1905  (the  Trade 
Secrets  Act).  That  statute  makes  it  a 
crime  for  a  Federal  employee  to  n^e  an 
unauthorized  disclosure  of  certain  types 
of  business  and  finanda!  infonnation. 
5.  Several  comments  stated  that  an 
amendment  to  §  20.89  would  not 
provide  legal  "authorization"  to  prevent 
violation  of  the  Trade  Secrets  Act 
because  such  authorization  must  be 
based  on  spedfic  statutory  authority. 

The  BgenCT  disagrees  with  this  view. 
In  the  firat  place,  as  discussed  above, 
the  agency  believes  that  this  limited 
nonpublic  exchange  of  information  with 
foreign  government  counterparts  does 
not  constitute  a  pubhc  disclostuv 
prohibited  by  the  Trade  Secrets  Act 
Second,  the  agency  beUeves  that  a 
variety  of  provisions  of  the  Act  as  well 
as  other  statutes  enforced  by  the  agency, 
provide  authority  for  such  a  regulation. 
Sections  701  and  903  of  the  Ad  (21 
U.S.C.  371  and  393).  e.g.,  give  the 
Commissioner  of  Food  and  Drugs 
authority  to  promulmte  regulations  that 
will  allow  for  the  emdent  enforcement 
of  the  Act  including  determining  if 
applicants  meet  approval  criteria  for 
products  and  protecting  the  public  from 
adulterated  or  misbranded  products. 
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and  responsibility  for  researcb  relating 
to  food,  drugs,  cosmetics,  and  devices. 
Section  708  of  the  Act  (21  U.S.C.  379) 
specifically  authorizes  sharing  of 
nonpublic  information  under 
contractual  arrangements  that  include 
security  precautions.  This  provision  has 
previously  been  implemented  in  §  20.90 
and  also  forms  a  legal  basis  for  $  20.89 
as  now  amended.  In  implementing 
§  20.89,  with  respect  to  foreign  visiting 
scientists,  the  agency  will  implement 
safeguards  that  include  security 
precautions  similar  to  those  in  place 
xmder  §  20.90.  A  disclosure  by  FDA  of 
trade  secrets  to  visiting  foreign 
scientists,  pursuant  to  section  708  of  the 
Act  as  implemented  in  the  amended 
rule  with  its  strict  safeguards,  would  not 
violate  either  section  301  (j)  of  the  Act  or 
the  Trade  Secrets  Act. 

In  addition,  sections  301  and  307  of 
the  Pubhc  Health  Service  Act  (42  U.S.C. 
241  and  2421),  which  set  forth  certain 
general  powers  and  duties  of  the 
Secretary  of  Health  and  Human 
Services,  also  authorize  this  regulation. 
Section  301  gives  the  agency  a  mandate 
to  encourage,  cooperate,  and  render 
assistance  to  other  appropriate  public 
authorities,  including  maJcing  available 
through  appropriate  means  information 
relating  to  research  and  investigation. 
Section  307  establishes  a  responsibility 
to  participate  with  other  countries  in 
cooperative  endeavors  that  may  advance 
the  health  of  the  American  people. 
These  general  grants  of  authority,  in 
combination  with  specific  sections  of 
the  statutes  enforced  by  FDA,  e.g., 
section  301  of  the  Act  (21  U.S.C.  331), 
prohibiting,  inter  alia,  the  introduction 
of  adulterated  or  misbranded  products 
into  commerce  bjtween  any  State  or 
Territory  and  any  place  outside  that 
State  or  Territory,  provide  ample 
authorization  for  the  promulgation  of 
the  proposed  amendment  to  1 20.89. 
Finally,  it  should  be  reemphasized  that 
this  rulemaking  does  not  affect  the 
prohibition  on  disclosiue  of  trade  secret 
information  protected  by  21  U.S.C. 
331(j)  and  in  fact  it  contains  an  express 
provision  excluding  such  information, 
except  where  disclosure  is  authorized 
under  section  708  of  the  Act. 

6.  Nine  comments  stated  that 
sponsors  should  have  an  opportunity  to 
review  information  to  be  shared  with 
foreign  officials,  and  five  said  any 
disclosure  of  confidential  commercial 
information  should  be  made  only  with 
the  consent  of  the  sponsor. 

The  agency  believes  that,  in  most 
situations  in  which  information  sharing 
is  contemplated,  the  written  consent  of 
sponsors  should  and  will  be  obtained. 
As  explained  above,  in  the  majority  of 
cases,  the  cooperative  exchange  of 


nonpublic  information  with  foreign 
govenmient  scientists  will  benefit 
individual  companies  as  well  as  the 
public  health,  by  permitting  more 
timely  review  of  pending  product 
applications  in  both  countries.  These 
are  situations  in  which  sponsors  would 
willingly  consent  to  the  limited 
disclosures  the  regulation  permits. 
However,  as  discussed  earlier,  FDA  also 
anticipates  that  regulatory  activity  may 
precede  law  enforcement  situations 
requiring  the  disclosure  of  confidential 
commercial  information,  and  in  these 
cases  it  might  be  inappropriate  for  FDA 
to  seek  a  sponsor's  consent. 

Also,  as  noted  above,  the  final  rule 
codifies  longstanding  FDA 
implementation  of  section  708  of  the 
Act  and  §  21.90  with  respect  to 
cooperative  training  activities  involving 
visiting  foreign  scientists  on  FDA 
premises  in  which  FDA  requires  that 
such  officials  sign  confidentiality 
agreements  to  assure  that  they  do  not 
disclose  any  nonpublic  information  to 
which  they  are  exposed  as  part  of  their 
training,  which  may  include  product 
review  activities.  FDA  is  unaware  of  the 
occurrence  of  any  inappropriate 
disclosures  by  indivicluals  involved  in 
these  highly  successful  activities  and 
FDA  is  codifying  these  procedures  in 
S  20.89.  The  safeguards  applicable  to 
visiting  foreign  scientists  have  been 
continued,  and  FDA  has  strengthened 
them  by  applying  certain  conflict  of 
interest  prombitions  to  such  officials. 

7.  Several  comments  expressed 
concern  about  any  further  disclosure  of 
confidential  commercial  information  by 
foreign  governments,  based  on  the 
written  permission  of  FDA.  One 
comment  suggested  that  there  should  be 
no  authorization  at  all  for  further 
disclosure,  and  three  comments  argued 
that  only  the  sponsor  should  be  able  to 
permit  further  disclosure. 

FDA  agrees  that,  in  general,  the 
sponsor  needs  to  authorize  further 
disclosure  of  confidential  information. 
However,  the  agency  recognizes  that 
sponsors  frequently  release  information 
concerning  product  applications, 
thereby  placing  such  information  in  the 
public  domain.  There  is  also  the 
possibility  that  information  once 
protected  from  public  disclosure  may 
become  legally  available  under  FDA's 
FOIA  regulations  at  some  point  in  time. 
For  example,  summary  basis  of  approval 
documents,  including  reviews  by 
agency  scientists,  would  not  be 
available  to  a  FOIA  requester  before  the 
sponsor  of  a  new  drug  application 
receives  an  approval  letter  from  FDA. 
However,  these  summaries  lose  their 
confidential  status  under  the  agency's 


regulations  once  the  application  is 
approved.  (See  21  CFR  314.430.) 
ui  order  to  clarify  the  intent  of  the 

aosal,  the  final  rule  provides  for 
er  disclosure  by  the  foreign 
government  only  upon  receipt  of  the 
written  permission  of  the  sponsor  or 
written  confirmation  by  FUA  that  the 
information  no  longer  has  confidential 
status. 

8.  Several  comments  urged  that  more 
explicit  conditions  be  established  for 
the  sharing  of  information  with  foreign 
counterparts.  One  comment  suggested 
that  confidential  commercial 
information  be  shared  only  with 
countries  with  similar  product  approval 
processes.  Another  suggested  that  FDA 
establish  lists  of  foreign  governments 
that  have  been  designated  as 
appropriate  for  the  sharing  of 
confidential  information.  One  comment 
expressed  concern  that  foreign  agency 
requests  might  be  listed  in  a  publicly 
available  log. 

With  resjMct  to  publicly  available 
information,  FDA  does  not  include  in  its 
FOIA  log  the  information  requests  the 
agency  receives  from  foreign 
governments.  FDA  views  any  sharing  of 
confidential  commercial  information 
with  foreign  government  officials  as  an 
activity  that  must  be  carried  out  in  a 
confidential  manner  and  believes  that 
listing  in  a  public  log  would  be 
inappropriate. 

FT}A  does  not  believe  a  list  of 
coimtries  that  have  been  designated 
acceptable  for  such  information 
exchanges  would  be  useful.  As 
discussed  above,  the  exchange  of 
information  with  foreign  government 
officials  will  be  authorized  on  a  case-by- 
case  basis.  Although  the  conditions  set 
forth  in  the  amendment  must  be  met 
before  any  disclosure  will  occur,  in 
every  case  disclosure  is  at  the  discretion 
of  the  agency  and  cannot  be  automatic 
for  any  coxuitry. 

With  respect  to  the  information  that 
would  be  the  subject  of  the  exchange, 
FDA  believes  that  concerns  about 
continued  protection  of  this  information 
are  adequately  addressed  by  the  foreign 
government's  written  statement  of 
authority  to  protect  confidential 
commercial  information  from  public 
disclosure  and  its  conmiitment  not  to 
further  disclose  the  information  except 
with  the  sponsor's  permission  or  FDA's 
confirmation  that  the  information  no 
longer  needs  to  be  treated  as 
confidential.  In  order  to  address 
concerns  about  the  protection  of  such 
information,  however,  new  language  in 
the  revised  regulation  would  require, 
prior  to  the  sharing  of  any  information, 
either  a  sponsor's  authorization  for  the 
disclosure  or  a  finding  by  FDA  that  the 
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foreign  government  possesses 
information  concerning  the  safety, 
efficacy,  or  quality  of  a  product  or 
concerning  an  investigation.  As 
discxissed  above  in  response  to 
comment  6  of  section  n  of  this 
document,  other  strict  safeguards  apply 
to  visiting  foreign  scientists  on  FDA's 
premises. 

9.  Several  comments  suggested  that 
FDA  should  reqiiire  the  posting  of 
bonds,  establish  penalties  for  foreign 
govenunents  that  do  not  preserve 
confidentiality,  or  bar  governments  that 
do  not  protect  information  from 
receiving  information  in  the  future.  One 
comment  stated  that  there  is  no 
practical  remedy  to  deal  with 
imauthorized  further  disclosure. 

Although  FDA  appreciates  the 
difficulties  of  finding  a  practical  remedy 
for  the  sponsor  whose  information  has 
been  the  subject  of  an  unauthorized 
disclosure,  the  agency  is  committed  to 
whatever  actions  are  appropriate.  FDA 
is  unlikely  to  undertake  fuilher 
cooperative  ventures  with  governments 
that  fail  to  live  up  to  their  written 
commitments. 

III.  The  Amended  Regulation 

In  summary,  in  order  to  facilitate  the 
approval  of  products  that  are  shown  to 
be  safe  and  effective,  to  expedite  the 
withdrawal  of  approval  of  products  that 
are  found  not  to  be  safe  and  effective, 
and  to  enhance  the  efficiency  of  its 
enforcement  efforts.  FDA  is  issuing  this 
final  rule  to  amend  §  20.89  to  permit 
disclosure  to  foreign  government 
officials,  in  the  circumstances  in  the 
rule,  of  confidential  commercial 
information  submitted  to  FDA  or 
incorporated  into  agency-prepared 
records.  The  Commissioner,  or  his  or 
her  designee,  would  be  authorized  to 
disclose  the  information  after  making 
appropriate  determinations  as  to 
safeguards  of  confidentiality. 

The  amended  regulation  would  not 
permit  the  disclosure  of  trade  secret 
information  that  relates  to 
manufacturing  methods  and  processes 
and  is  entitled  to  protection  imder 
section  301  (j)  of  the  act,  except  as 
authorized  under  section  708  of  the  act. 
Circumstances  might  arise,  however, 
when  FDA  determines  that  the  exchange 
of  information  relating  to  manufacturing 
methods  and  processes  would  enhance 
the  agency's  ability  to  review  an 
application  for  product  approval  or 
clinical  investigation,  or  examine 
regulatory  issues  that  have  arisen  with 
respect  to  a  marketed  product  or  one 
that  is  under  investigation.  In  such 
circumstances,  FDA  would  seek  the 
permission  of  the  submitter  of  the  trade 
secret  information  prior  to  disclosing 


that  information  to  foreign  government 
officials  in  foreign  countries. 

IV.  EnTironmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effiect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
isreqiiired. 

V.  Economic  Impact 

In  accordance  with  Executive  Order 
12866,  FDA  has  carefully  analyzed  the 
economic  efiiects  of  this  final  rule  and 
has  determined  that  this  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  order.  FDA,  in  accordance  with 
the  Regulatory  Flexibility  Act.  has 
considered  the  effect  that  this  final  rule 
has  on  small  entities,  including  small 
businesses,  and  has  determined  that  no 
significant  impact  on  a^substantial 
number  of  small  entities  would  derive 
from  this  action. 

VI.  Efifective  Date 

This  rule  becomes  effective  December 
20, 1993. 

Vn.  Comments 

Interested  persons  may,  on  or  before 
March  21, 1994  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  rule  or 
other  issues  involving  disclosure  of 
information  to  foreign  government 
officials  for  broader  purposes,  such  as 
cooperation  on  global  public  health 
issues  and  harmonization  of  regulatory 
requirements.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.ro.  to  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information, 
Government  employees. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  20  is 
amended  as  follows: 

PART  20— PUBUC  INFORMATION 

1.  The  authority  citation  of  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-393);  sees.  301,  302.  303,  307,  310.  311, 
351,  352,  354-360F.  361,  362. 1701-1706. 


2101  of  the  PubUc  Health  Service  Act  (42 
U.S.C  241,  242,  242a,  2421,  242n,  243,  262, 
263,  263b-263n,  264,  265, 300u-300u-5, 
300aa-l):  5  U.S.C  552;  18  U.S.C  1905. 

2.  Section  20.89  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

1 20 J9    Communlcallona  wWi  foreign 
government  eWciale. 

(c)(1)  The  Commissioner  of  Food  and 
Drugs,  or  any  other  officer  or  employee 
of  the  Food  and  Drug  Administration 
whom  the  Commissioner  may  designate 
to  act  on  his  or  her  behalf  for  the 
purpose,  may  authorize  the  disclosure 
of  confidential  commercial  Information 
submitted  to  the  Food  and  Drug 
Administration,  or  incorporated  into 
agency-prepared  records,  to  foreign 
government  officials  who  perform 
coimterpart  functions  to  the  Food  and 
Drug  Administration  as  part  of 
cooperative  law  enforcement  or 
regulatory  efforts,  provided  that: 

(i)  The  foreign  government  agency  has 
provided  both  a  written  statement 
establishing  its  authority  to  protect 
confidential  commercial  information 
from  public  disclosure  and  a  written 
commitment  not  to  disclose  any  such 
information  provided  without  the 
written  permission  of  the  sponsor  or 
written  confirmation  by  the  Food  and 
Drug  Administration  that  the 
information  no  longer  has  confidential 
status:  and 

(ii)  The  Commissioner  of  Food  and 
Drugs  or  the  Commissioner's  designee 
makes  one  or  more  of  the  following 
determinations: 

(A)  The  sponsor  of  the  product 
application  has  provided  written 
authorization  for  the  disclosure; 

(B)  Disclosure  would  be  in  the  interest 
of  public  health  by  reason  of  the  foreign 
government's  possessing  information 
concerning  the  safety,  efficacy,  or 
quality  of  a  product  or  information 
concerning  an  investigation;  or 

(C)  The  disclosure  is  to  a  foreign 
scientist  visiting  the  Food  and  Dtug 
Administration  on  the  agency's 

f)remises  as  part  of  a  joint  review  or 
ong-term  cooperative  training  effort 
authorized  under  section  708  of  the  act, 
the  review  is  in  the  interest  of  public 
health,  the  Food  and  Drug 
Administration  retains  physical  control 
over  the  information,  the  Food  and  Drug 
Administration  requires  the  visiting 
foreign  scientist  to  sign  a  written 
commitment  to  protect  the 
confidentiahty  of  the  information,  and 
the  scientist  provides  a  written 
assurance  that  he  or  she  has  no  financial 
interest  in  the  regulated  industry  of  the 
type  that  would  preclude  participation 
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in  the  review  of  the  matter  if  the 
individual  ware  subject  to  the  conflict  of 
interest  rules  applicable  to  the  Food  and 
Drug  Administration  advisory 
committee  members  under  $  14.80(bKl) 
of  this  chapter.  Subject  to  all  of  the 
foregoing  conditions,  visiting  foreign 
scientists  may  have  aooess  to  trade 
secret  information,  entitled  to  protsctian 
under  section  301(j)  of  the  Federal  Food. 
Druig.  and  Cosmetic  Act  (the  act),  in 
those  cases  whara  such  disclosures 
would  be  a  necessary  pert  of  the  joint 
review  or  training. 


(2)  Except  as  provided  under 
paragraph  (cHlKiiHC)  (rfthis  section, 
this  provision  does  not  authorise  the 
discloaure  to  foreign  government 
officials  of  other  countries  of  trade 
secret  information  concerning 
manufacturing  methods  and  processes 
prohibited  from  disclosure  by  section 
301  (j)  of  the  act.  unless  pxirsuant  to  an 
express  written  authorization  provided 
by  the  submitter  of  the  information. 

(3)  Any  disclosure  under  this  section 
of  information  submitted  to  the  Food 
and  Dng  Administration  or 


incorporated  into  agency-prepared 
records  does  not  invoke  Ae  rule 
established  in  $  20.21  that  sodi  records 
shall  be  made  available  to  all  members 
of  the  public 

Dated  Novomber  15. 1M3. 
MiduMlK-TajrlH-. 

Deputy  Commissioner  for  Policy. 
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Proclamation  6624  of  November  16,  1993 
National  Farm-City  Week,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  efficiency  with  which  a  nation  produces  and  distributes  its  agricultural 
products  largely  determmes  the  vitality,  health,  well-being,  and  economic 
strength  of  that  nation.  One  of  our  Nation's  great  strengths  is  the  tremendous 
productivity  of  its  agricultural  sector.  The  food  and  fiber  that  grow  on 
our  country's  farms  feed  us,  sustain  us,  and  allow  our  Nation  to  thrive. 

More  than  20  million  Americans— from  farms  to  cities — are  engaged  in  pro- 
ducing, processing,  and  marketing  our  agricultural  supplies.  They  are  a 
highly  efficient  team  made  up  of  farm  families,  people  in  rural  communities, 
agribusiness  industries,  scientists,  and  retail  distributors.  This  farm-city  team 
is  the  most  productive  and  effective  in  the  world,  demonstrating  the  strength 
and  interdependence  of  our  farms,  rural  areas,  and  cities  in  our  economic 
system. 

This  remarkable  farm-city  system  provides  our  people  with  produce  for 
the  smallest  portion  of  consumers'  average  disposable  income  of  any  Nation. 
As  consumers,  we  can  use  the  remaining,  much  larger  portion  of  our  incomes 
for  other  goods,  services,  education,  recreation,  and  comforts.  This  adds 
greatly  to  our  choices  in  life  and  to  our  well-being,  making  us  a  more 
diversified,  well-served  people. 

In  addition,  this  farm-city  team  produces  enough  food  in  surplus  of  our 
own  needs  to  enable  the  United  States  to  be  the  breadbasket  of  the  worid, 
exporting  more  agricultural  products  than  any  other  country.  Each  $1  billion 
of  farm  exports  provides  an  additional  $1.4  billion  of  off-farm  economic 
activity  and  provides  jobs  for  about  22,000  people  on  farms  and  in  small 
towns  and  cities.  Our  highly  competitive  agricultural  exports  also  provide 
the  largest  positive  balance  of  trade  of  any  U.S.  industry.  This,  too,  adds 
to  our  opportunities,  our  well-being,  and  the  vitality  of  our  economy. 

Our  agricultural  team's  unmatched  productivity  also  makes  it  possible  for 
the  United  States  to  carry  out  its  international  role  as  a  world  leader. 
As  a  strong,  concerned  Nation,  writh  abundant  agricultural  reserves,  the 
United  States  is  the  world's  No.  1  donor  of  food  aid  in  response  to  the 
needs  of  distressed  people  in  other  nations. 

We  all  are  indebted  to  the  performance  of  the  United  States  agricultural 
team.  Each  year  since  1956,  the  Nation  has  set  aside  the  week  ending 
on  Thanksgiving  Day  as  "National  Farm-City  Week"  to  pay  tribute  to  the 
people  who  put  food  on  our  tables  and  to  give  prayerful  thanks  for  our 
individual  blessings  and  the  blessings  of  the  United  States  of  America. 

NOW.  THEREFORE.  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  November 
19-25.  1993.  as  National  Farm-City  Week.  I  encourage  all  Americans,  in 
rural  and  urban  communities  alike,  to  join  in  recognizing  the  accomplish- 
ments of  our  farmers  and  all  those  hardworking  individuals  who  coopr  'ate 
in  producing  the  abundance  of  agricultural  goods  that  strengthen  and  enrich 
the  United  States. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Proclamation  6625  of  November  17,  1993 
Thanksgiving  Day,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  the  beginnings  of  our  Nation,  we  have  sought  to  recognize  the  provi- 
dence and  mercy  of  God  vnth  words  and  acts  of  gratitude,  indeed  with 
effort  and  energy  toward  helping  others  wherever  need  occurred.  In  the 
colorful  days  and  weeks  when  the  autumn  of  the  year  brings  ripe  and 
fruitful  harvest  across  our  land,  Americans  give  thanks  for  many  blessings. 
It  is  a  time  of  bounty  and  generosity,  a  time  to  come  together  in  peace. 

This  is  the  true  spirit  of  Thanksgiving:  acknowledging  God's  graciousness, 
and  in  response,  reaching  out  in  service  to  others.  This  spirit  was  apparent 
in  Plymouth,  Massachusetts,  in  1621,  when  Pilgrim  immigrants  sat  dowrn 
with  Native  Americans  and  celebrated  their  common  harvest. 

This  same  spirit  of  Thanksgiving  inspires  our  great  Nation  and  our  people 
to  act  with  justice  and  concern  toward  all  the  peoples  of  the  world  and 
toward  one  another  here  at  home.  We  are  grateful  for  the  dramatic  progress 
made  towards  a  comprehensive  peace  in  the  Middle  East  and  for  the  Agree- 
ment signed  in  our  United  States;  we  are  thankful  for  the  relief  efforts 
that  our  Nation  and  others  have  undertaken  where  natural  disasters  have 
struck  unmercifully. 

Still,  in  this  final  decade  of  the  twentieth  century,  we  face  great  challenges. 
The  troubled  areas  of  our  world  continue  to  challenge  our  ability  to  find 
peaceful  and  equitable  solutions.  On  this  Thanksgiving  Day,  the  hospitality 
and  harmony  of  loved  ones,  friends,  and  neighbors,  remind  each  of  us 
that  we  belong  to  the  larger  family  of  mankind. 

As  we  gather  together  during  this  sacred  and  cherished  time,  let  us  pledge 
to  build  a  new  America  where  everyone  will  have  a  place  at  the  table, 
and  no  one  will  be  left  out.  In  this  way  we  will  truly  maintain  the  spirit 
of  Thanksgiving  that  has  enriched  our  country  since  its  beginnings.  While 
recognizing  the  importance  of  individual  responsibility,  we  will  continue 
to  place  the  strength  and  benevolence  of  this  great  Nation  at  the  service 
of  all  its  people,  indeed  of  all  the  peoples  of  the  earth.  Then,  in  Uiese 
richer  years,  we  will  reap  a  true  and  frxtitful  harvest. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Thursday,  November 
25,  1993,  as  a  National  Day  of  Thanksgiving.  I  encourage  the  citizens  of 
this  great  Nation  to  gather  in  their  homes,  places  of  worship,  or  wherever 
they  may  choose  to  express  heartfelt  thanks  for  the  abundance  bestowed 
on  us  throughout  our  history. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  eighteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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MERfT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1208 

National  Security  Information 
Procedures 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 


SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  Chapter  II  of  Title  5 
Code  of  Federal  Regulations  by 
removing  part  1208.  This  action  is  taken 
in  accordance  with  the  policy 
announced  in  Executive  Order  12866  of 
September  30, 1993,  requiring  agencies 
to  insure  that  regulations  are  effective, 
consistent,  sensible,  and 
understandable. 

EFFECTIVE  DATE:  November  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board 
(202) 653-7200. 

SUPPUMENTARY  INFORMATION:  The  Board 
has  reviewed  its  regulations  and 
determined  that  part  1208  merely 
restates  policies  and  procedures  in 
Executive  Order  12356,  ISOO  Directive 
1  and  MSPB  Order  1550.1.  October  18, 
1993,  and  is,  therefore,  duplicative.  In 
addition,  the  Board  does  not  have 
original  classification  authority,  and 
only  occasionally  receives  information 
classified  by  other  agencies,  and  has 
thus  concluded  that  National  Security 
Information  regulations  are  not 
necessary. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1208 

Administrative  practice  and 
procedure;  Classified  information. 

Accordingly,  under  the  authority  of  5 
U.S.C.  4204(h),  chapter  D  of  Utle  5  Code 
of  Federal  Regulations  is  amended  by 
removing  part  1208. 


Dated:  November  16, 1993. 
Robert  E.  Tajdor, 
Qerk  of  the  Board. 
(FR  Doc.  93-28568  Filed  11-19-93;  8:45  am) 

BIUJNO  CODE  7400-01-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NlilH3-AD;  Anwndment 
39-8707;  AD  93-19-08] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
ATR-42  series  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
corrosion  and/or  fatigue  cracking  of  the 
main  landing  gear  (MLG)  side  brace 
lower  arms,  and  replacement  of 
discrepant  parts.  Tliis  amendment  limits 
the  apphcability  of  the  rule,  revises  the 
inspection  procedure,  and  requires 
replacement  of  both  MLG  side  brace 
lower  arms  as  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  a  report  of  a  failure  of 
a  MLG  side  brace  lower  arm.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  inadvertent 
retraction  of  the  MLG. 

DATES:  Effective  December  22, 1993. 

The  incorporation  by  reference  of 
Aerospatiale  Service  Bulletin  ATR42- 
32-0036,  Revision  3,  dated  December 
12, 1991;  Aerospatiale  Service  Bulletin 
ATR42-32-O040.  dated  February  24, 
1992;  and  Aerospatiale  Service  Bulletin 
ATR42-32-O040.  Revision  1,  dated 
January  18, 1993;  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
22. 1993. 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
May  6, 1991  (56  FR  14462.  April  10, 
1991). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Aerospatiale.  316  Route  de 
Bayonne,  31060  Touloiise,  Cedex  03, 

France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206) 227-1112; fax  (206)  227-1320. 
SUPPliMENTARY  WFORMATKJN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-08-10,  Amendment  39-6953  (56  FR 
14462,  April  10, 1991),  which  is 
apphcable  to  all  Aerospatiale  Model 
ATR-42  series  airplanes,  was  published 
in  the  Federal  Register  on  May  18. 1993 
(58  FR  28939).  That  action  proposed  to 
limit  the  applicabihty  of  the  rule,  to 
require  the  use  of  an  improved 
repetitive  inspection  procedure,  and  to 
require  replacement  of  both  main 
landing  gear  (MLG)  side  brace  lower 
arms  as  terminating  action  for  the 
repetitive  inspections. 

interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Another  commenter  requests  that  the 
final  rule  be  revised  to  exempt  airplanes 
on  which  the  MLG  side  brace  lower 
arms  have  been  modified  previously  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-O040,  Revision  1. 
dated  January  18, 1993,  from  the 
inspection  requirements  proposed  in 
paragraph  (c).  The  FAA  has  determined 
that  the  commenter's  request  is  already 
satisfied.  The  appUcabiUty  of  the  final 
rule  excludes  any  Model  ATR42-200 
and  -300  series  airplane  on  which 
Modification  03226  has  been  installed, 
as  described  in  Aerospatiale  Service 
Bulletin  ATR42-32-0040,  dated 
February  24, 1992,  or  Revision  1,  dated 
January  18, 1993.  This  modification  is 
the  same  one  to  which  the  commenter 
has  referred.  The  requirements  of 
paragraph  (c)  of  the  final  rule  do  not 
apply  to  airplanes  that  have  been 
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modified  previously  in  accordance  with 
Revision  1  of  Aerospatiale  Service 
Bulletin  ATR42-32-O040. 

Aerospatiale  has  issued  Revision  1  of 
Service  Bulletin  ATR42-32-0040.  This 
revision  of  the  service  bulletin  is 
essentiidly  identical  to  the  original 
issue,  but  clarifies  procedures  for 
installation  of  Modification  03226. 
Paragraph  (e)  of  the  final  rule  has  been 
revised  to  include  Revision  1  of  the 
service  bulletin  as  an  additional  source 
of  service  information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  100  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $16,500,  or  $165  per 
airplane. 

The  FAA  has  been  advised  that  25 
U.S. -registered  airplanes  have  been 
modified  previously  in  accordance  with 
the  requirements  of  this  AD.  Therefore, 
the  future  economic  cost  impact  of  this 
rule  on  U.S.  operators  is  now  only 
$12,375. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  OD  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  IXTT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluaticm  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S-C  106(a);  and  14  CFR 
11.89. 

139.13    [Amwwtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6953  (56  FR 
14462.  April  10. 1991),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-6707.  to  read  as  follows: 

93-19-08  Aeroapatiale:  Amendment  39- 
8707.  Docket  93-NM-13-AD. 
Supersedes  AD  91-08-10,  Amendment 
39-6953. 

Applicabaity:  Model  ATR42-200  and  -300 
•eriee  airplanes  on  which  Modification  03226 
(as  daecribed  in  Aero»patiale  Service  Bulletin 
ATR42-32-0O40.  dated  February  24, 1992, 
and  Revision  1,  dated  January  18. 1993)  has 
not  been  accomplished;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a),  (a)(1),  and  (a)(2)  of 
this  AD  restate  the  initial  and  repetitive 
inspection  requirements  of  AD  91-08-10, 
Amendment  39-6953,  paragraphs  A.,  A.I., 
and  A2.  As  allowed  by  the  phrase,  "unless 
accomplished  previously,"  if  the  initial  and 
repetitive  inspections  required  by  AD  91-08- 
10  have  been  accomplished  f>reviously, 
paragraphs  (a),  (a)(1).  and  (a)(2)  of  this  AD  do 
not  require  that  those  inspections  be 
repeated 

To  prevent  inadvertent  retraction  of  the 
main  landing  gear  (MLG).  accomplish  the 
following: 

(a)  Perform  an  ultrasonic  inspection  of  the 
MLG  side  brace  lower  arm  in  accordance 
with  Aerospatiale  Service  Bulletin  ATR42- 
32-0036.  Revision  1.  dated  February  15. 
1991,  and  Messier-Bugatti  Service  Bulletin 
631-32-070,  Revision  1,  dated  February  12. 
1991.  at  the  thresholds  given  in  paragraphs 
(aXD  and  (a)(2)  of  this  AD.  Repeat  the 
ultrasonic  inspections  thereafter  at  intervals 
not  to  exceed  1 .000  landings  until  the 
inspection  reouired  by  paragraph  (b)  of  this 
AD  is  accomplished. 

(1)  For  airplanes  that  have  accumulated 
6.000  or  more  total  landings  on  either  the  left 
or  right  MLG  side  brace  lower  arms  as  of  May 
6. 1991  (the  effective  date  of  AD  91-08-10, 
Amendment  39-6953):  Perform  the  initial 


inspection  prior  to  the  accumulation  of  8,000 
total  landii^s  on  either  the  left  or  right  MLG 
side  brace  lower  arms,  or  within  14  days  after 
May  6, 1991  (the  effective  date  of  AD  91-08- 
10.  Amendment  39-6953).  whichever  occurs 
later. 

(2)  For  airplanes  that  have  accumulated 
less  than  6.000  total  landings  on  either  the 
left  or  right  MLG  side  brace  lower  arms  as  of 
Ntay  6, 1991  (the  effective  date  of  AD  91-06- 
10,  Amendment  39-6953):  Perform  the  initial 
inspection  prior  lo  the  accumulation  of  6.000 
total  landings  on  either  the  left  or  right  MLG 
side  brace  lower  arms,  or  within  90  days  after 
May  6, 1991  (the  effective  date  of  AD  91-08- 
10.  Anaendment  39-6953),  whichever  occurs 
later. 

(b)  For  those  airplanes  that  previously  have 
accomplished  the  ultrasonic  inspections  in 
accordiuace  with  paragraph  (a)  of  this  AD: 
Within  1.000  landings  after  the  last 
inspection  required  by  paragraph  (a)  of  this 
AD.  or  within  90  days  after  the  effective  date 
of  this  AD.  whichever  occurs  later,  perform 
the  ultrasonic  Inspection  procedure  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-0036.  Revision  3.  dated 
December  12. 1991.  Repeat  this  inspecUon 
thereafter  at  intervals  not  to  exceed  1,000 
landings.  Accomplishment  of  the 
requirements  of  tnis  paragraph  constitutes 
terminating  action  for  the  repetitive 
ultrasonic  inspections  in  accordance  with 
Revision  1  of  that  service  bulletin  required  by 
paragraph  (a)  of  this  AD. 

(c)  For  thoiw  airplanes  that  have  not 
previously  accomplished  the  ultrasonic 
inspections  in  accordance  with  paragraph  (a) 
of  this  AD:  Prior  to  the  accumulation  of  6.000 
total  landings  on  either  the  left  or  right  MLG 
side  brace  lower  arms,  or  within  90  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  ultrasonic  inspection 
of  the  MLG  side  brace  lower  aim  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-3  2-0036.  Revision  3,  dated 
December  12. 1991.  Repeat  this  inspection 
thereafter  at  intervals  not  lo  exceed  1 ,000 
landings. 

(d)  If  any  ultrasonic  inspection  result 
exceeds  the  acceptance  criteria  specified  in 
Aerospatiale  Service  Bulletin  ATR42-32- 
0036,  Revision  1,  dated  February  15. 1991,  or 
Revision  3,  dated  December  12. 1991,  prior 
to  further  flight,  replace  the  discrepant  MLG 
side  brace  lower  arm  with  a  new  or 
serviceable  part,  in  accordance  with  either 
service  bulletin.  Following  replarament  of 
discrepant  parts,  continue  to  repeat  the 
ultrasonic  Inspection  procedure  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-0036,  Revision  3,  dated 
December  12, 1991,  at  intervals  not  to  exceed 
1,000  landings. 

(e)  Mor  to  the  accimiulation  of  15.000  total 
landings,  or  within  12  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  install  Modification  03226,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-O04O,  dated  February  24, 
1992.  or  Revision  1,  dated  January  18. 1993. 
Installation  of  Modification  03226  constitutes 
terminating  action  for  the  repetitive 
ulU^onic  inspections  of  the  MLG  side  brace 
lower  arm  required  by  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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providek  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standaildization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requireihents  of  this  AD  can  be 
accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  Aerospatiale  Service  Bulletin  ATR42- 
32-0036,  Revision  1,  dated  February  15, 
1991;  Aerospatiale  Service  Bulletin  ATR42- 
32-0036.  Revision  3,  dated  December  12, 
1991;  Aerospatiale  Service  Bulletin  ATR42- 
32-0040,  dated  February  24, 1992; 
Aerospatiale  Service  Bulletin  ATR42-32- 
0040,  Revision  1,  dated  January  18, 1993;  and 
Messier-Bugatti  Service  Bulletin  631-32-070, 
Revision  1,  dated  February  12, 1991.  The 
incorporation  by  reference  of  Aerospatiale 
Service  Bulletin  ATR42-32-0036,  Revision  1, 
dated  February  15, 1991,  and  Messier-Bugatti 
Service  Bulletin  631-32-070,  Revision  1, 
dated  February  12, 1991,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  as  of  May  6, 1991  (56  FR 
14462,  April  10, 1991).  The  incorporation  by 
reference  of  the  remainder  of  the  service 
documents  listed  above  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  aad  1  CFR  part  51. 
Copies  may  be  obtained  from  Aerospatiale, 
316  Route  de  Bayonne,  31060  Toulouse, 
Cedex  03,  France.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
December  22, 1993. 

Issued  in  Renton,  Washington,  on 
September  29, 1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directomte,  Aircraft  Certification  Service. 
[FR  Doc.  93-28553  Filed  11-19-93;  8:45  am) 

BILUNO  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  93-NM-17-AD;  Amendment 
39-8734;  AD  93-22-10] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  and  ATR72  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
apphcable  to  Aerospatiale  Model 
ATR42  and  ATR72  series  airplanes,  that 
currently  requires  inspections  to  detect 
defects  in  the  aileron  control  system, 
and  a  revision  to  the  Airplane  Flight 
Manual  (AFM)  and  installation  of  a 
warning  placard  to  prohibit  use  of  roll 
trim  in  certain  situations.  This 
amendment  requires  replacement  of  the 
automatic  flight  control  system  (AFCS) 
computer  with  a  new  AFCS  computer 
and  modification  of  its  wiring,  as 
terminating  action  for  the  AFM  revision 
and  warning  placard.  This  amendment 
is  prompted  by  the  development  of  a 
new  AFCS  computer  that  improves  roll 
out-of-trim  indications  and  eUminates 
the  risk  of  roll  trim  command.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  severely  reduced 
controllability  of  the  airplane. 

DATES:  Effective  December  22. 1993. 
The  incorporation  by  reference  of 
certcdn  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
22. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale.  316  Route  de 
Bayonne,  31060  Toulouse.  Cedex  03. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-26-52.  Amendment  39-6880  (56  FR 
4532.  February  5. 1991),  which  is 
applicable  to  Aerospatiale  Model 
ATR42  and  ATR72  series  airplanes,  was 
published  in  the  Federal  Register  on 
May  24, 1993  (58  FR  29800).  The  action 
proposed  to  require  replacement  of  the 
automatic  flight  control  system  (AFCS) 
computer  vdth  a  new  AFCS  computer 
and  modification  of  its  wiring;  when 
accomplished,  these  actions  would 
constitute  terminating  action  for  the 
current  requirements  for  an  Airplane 
Flight  Manual  (AFM)  revision  and 
warning  placard  to  prohibit  use  of  roll 
tfim  in  certain  situations. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Another  com.menter  requests  that  the 
proposed  rule  be  revised  to  extend  the 
compliance  time  for  the  installation  of 
the  new  AFCS  computer  and 
modification  of  its  wiring,  so  that  the 
required  installation  and  modification 
can  be  accompUshed  without  schedule 
interruption.  This  commenter,  a  U.S. 
operator,  indicates  that  it  is  currently 
performing  the  required  modifications 
on  its  affected  fleet  whenever  an 
airplane  is  taken  out  of  service  for  a 
scheduled  "C"  check.  The  scheduled 
"C"  checks  in  this  operatdr's  program 
are  accomplished  at  intervals  longer 
than  the  proposed  comphance  time  of 
12  months,  however.  This  commenter 
states  that  the  adoption  of  the  proposed 
compliance  time  of  12  months  would 
require  that  it  schedule  special  times  for 
the  accomphshment  of  these  actions,  at 
considerable  additional  expense.  The 
FAA  concurs  with  the  commenter's 
request  to  extend  the  comphance  time 
for  the  installation  and  modification 
requirements.  Extending  the  compliance 
time  to  24  months  will  not  adversely 
affect  safety,  and  will  allow  the 
modification  to  be  performed  at  a  base 
during  regularly  scheduled  maintenance 
where  special  equipment  and  trained 
maintenance  personnel  will  be  available 
if  necessary.  In  the  interim,  the 
currently  required  AFM  revision  and 
warning  placard  will  provide  an 
acceptable  level  of  safety  until  the 
installation  of  the  AFCS  computer  and 
modification  of  its  wiring  are 
accompUshed.  The  final  rule  has  been 
revised  to  specify  a  comphance  time  of 
24  months. 

This  same  commenter  requests  that 
the  proposed  rule  be  revised  to 
eUminate  the  current  requirement  to 
submit  written  reports  to  the  FAA 
describing  any  defects  found  during  the 
required  inspections.  This  commenter 
states  that  it  has  been  submitting  these 
reports  regularly,  and  notes  that  no 
failures  of  consequence  have  been 
discovered  during  the  inspections. 
Additionally,  this  commenter  states  that 
it  has  received  no  feedback  from  either 
the  manufacturer  or  the  FAA  as  to 
whether  there  are  any  concerns  about 
what  has  been  reported.  The  FAA 
concurs  that  the  reporting  requirement 
may  be  suspended.  The  manufacturer 
has  advised,  and  the  FAA  agrees,  that 
the  submitted  reports  have  been  of  Uttle 
value  in  helping  in  the  development  of 
a  modification  or  other  action  that  could 
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serve  as  tenninating  action  for  the 
currently  required  inspections.  In  light 
of  this,  the  FAA  has  revised  the  fined 
rule  to  delete  the  requirement  for 
submission  of  reports. 

Since  the  issuance  of  the  notice,  the 
manufacturer  has  revised  two  of  the 
referenced  service  bulletins: 
Aerospatiale  Service  Bulletin  ATR42- 
22-0015.  Revision  2.  dated  July  29. 
1993;  and  Aerospatiale  Service  Bulletin 
ATR42-27-0058,  Revision  2.  dated  July 
5. 1993.  These  revisions  are  essentially 
identical  to  the  earlier  versions,  which 
describe  procedures  for  replacing  the 
AFCS  computer  and  modifying  the 
wiring  on  Model  ATR42  series 
airplanes.  However,  these  revisions  do 
contain  certain  minor  editorial 
corrections  and  changes.  The  FAA  has 
revised  the  final  rule  to  include  both  of 
these  revised  service  bulletins  as 
alternative  sources  of  appropriate 
service  information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
aoove.  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  99  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

The  inspections  that  were  previously 
required  by  AD  90-26-52,  and  retained 
in  this  AD.  take  approximately  30 
workhours  per  airplane  to  accompUsh, 
at  an  average  labor  rate  of  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  inspection 
requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $163,350.  or 
$1,650  per  airplane,  per  inspection 
cycle. 

The  AFM  revision  and  warning 
placard  installation  that  were  previously 
required  by  AD  90-26-52,  and  retained 
in  this  AD.  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
The  cost  of  required  parts  (local 
manufacture  of  a  placard)  is  negligible. 
Based  on  these  figures,  the  total  cost 
impact  of  these  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$5,445.  or  $55  per  airplane.  The  FAA 
can  arguably  assume  that  almost  all 
affected  U.S.  operators  have  previously 
accomphshed  these  requirements; 
therefore,  the  future  cost  impact  of  these 
requirements  is  expected  to  be  minimal. 

The  installation  of  the  AFCS 
computer,  as  required  by  this  AD,  will 
take  approximately  4  work  hours  to 
accomplish,  at  an  average  labor  rate  of 


$55  per  work  hour.  The  required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  the  operator.  Based  on  these 
figures,  the  total  cost  impact  of  the 
installation  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$21,780,  or  $220  per  airplane.  However, 
the  FAA  has  been  advised  by  one 
.  operator  that  the  required  AFCS 
computer  has  been  installed  on  five  of 
the  airplanes  of  its  affected  fleet. 
Therefore,  the  future  total  cost  impact  of 
this  AD  on  U.S.  operators  with  regard  to 
this  requirement  is  now  $20,680. 

The  wiring  modification  required  by 
this  AD  will  take  approximately  64 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $55  per  work 
hour.  Required  parts  will  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figiu^s,  the 
total  cost  impact  of  the  wiring 
modification  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$193,600.  or  $3,520  per  airplane. 
However,  the  FAA  has  been  advised  by 
one  operator  that  the  required  wiring 
modification  has  been  accomplished  on 
five  of  the  airplanes  of  its  affected  fleet. 
Therefore,  the  future  total  cost  impact  of 
this  AD  on  U.S.  operators  with  regard  to 
this  requirement  is  now  $176,000. 

The  number  of  required  work  hours 
for  each  requirement  of  this  AD,  as 
indicated  above,  is  presented  as  if  the 
accompUshment  of  the  actions  were  to 
be  conducted  as  "stand  alone"  actions. 
However,  in  actual  practice,  these 
actions  for  the  most  part  would  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
"additional"  work  hours  vdll  be 
minimal  in  many  instances. 
Additionally,  any  costs  associated  with 
special  airplane  scheduling  are  expected 
to  be  minimal. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation,  Aircrail,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  (rf  the  Amendment 

Accordingly,  purexiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aitffaority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amamlwq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6880  (56  FR 
4532,  February-  5. 1991),  and  by  addii^ 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

93-22-10    Aeraapatiale:  Docket  93-NM-17- 
AD.  Supersedes  AQ  90-26-52, 
Amendment  39-6860,  which  superseded 
Telegraphic  AD  T90-24-51,  issued  on 
November  16. 1990. 
Applicability:  All  Model  ATR42  and 
ATR72  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraph  (b)  of  this  AD  resUtes 
the  requirement  for  repetitive  inspections 
contained  in  paragraph  b.  of  AD  90-26-52. 
The  first  inspection  required  by  this  AD  must 
be  pertormed  within  the  specified  repetitive 
inspection  interval  aiter  the  last  inspection 
perfonned  in  accordance  with  paragraph  b.  of 
AD  90-26-52. 

Note  2:  Paragraphs  (a),  (c),  and  (d)  of  this 
AD  restate  the  requirements  of  paragraphs  a., 
c.  and  d.  of  AD  90-26-52.  As  allowed  by  the 
phrase,  "unless  accomplished  previously,"  if 
the  requirements  of  paragraphs  a.,  c,  and  d. 
of  AD  90-26-52  have  been  accomplished 
previously,  this  AD  does  not  require  that  they 
be  repeated. 

To  prevent  severely  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  48  hours  alter  February  19, 1991 
(the  effective  date  of  AD  90-26-52, 
Amendment  39-6880),  accomplish  the 
following: 

(1)  Add  the  following  to  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
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Manual  (AFM)  and  notify  all  crew  members. 
This  may  be  accomplished  by  inserting  a 
copy  of  tills  AD  in  the  AFM. 

"Uas  of  roll  trim  in  excess  of  plus  or  minus 
one  unit  (one  dot)  with  the  autopilot  engaged 
is  prohibited  except  for  an  engine  failure 
condition." 

(2)  Install  a  warning  placard  in  the  cockpit 
in  full  view  of  the  pilot  and  co-pilot,  which 
states: 

"Warning — Do  not  exceed  plus  or  minus 
one  unit  (one  Dot]  of  roll  trim  with  the 
autopilot  engaged  except  for  an  engine  failure 
condition." 

(b)  Prior  to  the  accumulation  of  1,000  total 
hours  tlme-in-service  on  the  airplane,  or 
within  50  hours  time-in-service  after 
February  19, 1991  (the  effective  date  of  AD 
90-26-52,  Amendment  39-6880),  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  1 ,000  hours  time-in-service, 
accomplish  the  following: 

(1)  Open  all  inspection  plates  in  the  wing 
which  provide  access  to  the  aileron  control 
system;  perform  a  detailed  inspection  of  the 
aileron  control  system  in  accordance  with  the 
manufacturer's  Maintenance  Manual  and 
verify  that  there  is  freedom  of  movement 
without  binding;  and,  for  the  Model  ATR42, 
verify,  In  accordance  %vith  Aerospatiale 
Service  Bulletin  ATR42-27-0022,  Revision  1, 
dated  April  14, 1988,  that  there  is  no  free 
play  in  excess  of  tolerances  specified  in  the 
service  bulletin. 

(2)  Perform  a  detailed  visual  inspection  of 
all  bearings  of  the  aileron  control  system 
located  in  the  wings  for  proper  operation  and 
the  abt«nc8  of  physical  deflKts. 

(3)  If  any  discrepancy  is  found,  prior  to 

'  further  flight,  repair  or  replace  any  defective 
part  with  a  serviceable  p<urt,  or  otherwise 
correct  the  discrepancy,  in  accordance  with 
the  manufacturer's  Maintenance  Manual. 

(c)  For  airplanes  on  which  the  rudder  and/ 
or  elevator  tab  rods  have  been  replaced  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-27-0046,  dated  June  11, 
1990.  or  ATR42-27-0049,  dated  September 
14, 1990  (for  Model  ATR42  series  airplanes); 
or  Aerospatiale  Service  Bulletin  ATR72-27- 
1008,  dated  June  11, 1990,  or  ATR72-27- 
1012,  dated  October  29, 1990  (for  Model 
ATR72  series  airplanes);  accomplish  the 
following: 


Service  bulletin  and  Issue  data 


(1)  If  either  of  the  conditions  specified  in 
paragraph  {c)(lMl)  or  (c)(l)(ii)  of  this  AD 
apply,  within  15  days  after  February  19, 1991 
(the  effective  date  of  AD  90-26-52, 
Amendment  39-6880),  perform  a  flight  check 
in  accordance  with  Paragraph  C  of 
Aerospatiale  Service  Bulletin  ATR42-27- 

0050  (for  Model  ATR42  series  airplanes]  or 
ATR72-27-1013  (for  Model  ATR72  series 
airplanes),  both  dated  November  22, 1990. 
The  flight  check  must  not  be  performed 
during  commercial  flight. 

(i)  If,  as  a  result  of  the  flight  check  required 
by  telegraphic  AD  T90-24-51  (issued 
November  16, 1990),  the  trim  settings  were 
determined  to  be  outside  the  acceptable 
values  specified  in  the  telegraphic  AD;  or 

(ii)  If  that  flight  check  has  not  been 
accomplished  as  of  February  19, 1991  (the 
effective  date  of  AD  90-2fr-52,  Amendment 
39-^880). 

(2)  If  one  or  more  of  the  trim  indications 
are  out  of  tolerance,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(3)  If  the  flight  check  required  by  paragraph 
C  of  telegraphic  AD  T90-24-51  has  been 
performed,  and  the  trim  settings  were  within 
the  acceptable  values  specified  in  that 
telegraphic  AD,  no  further  action  is  required 
by  this  paragraph. 

(d)  For  airplanes  on  which  the  rudder  tab 
rods  have  bcwn  replaced  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-27- 
0046,  dated  June  11, 1990,  or  ATR42-27- 
0049,  dated  September  14, 1990  (for  Model 
ATR42  series  airplanes);  or  replaced  In 
accordance  with  Aerospatiale  Service 
Bulletin  ATR72-27-10O8,  dated  June  11, 
1990,  or  ATR72-27-1012,  dated  October  29, 
1990  (for  Model  ATR72  series  airplanes); 
accomplish  the  following: 

(1)  Within  7  days  after  February  19, 1991 
(the  effective  date  of  AD  90-26-52, 
Amendment  39-6880),  perform  a  ground 
inspection  to  detect  incorrect  rudder  and 
trim  tab  settings,  in  accordance  with 
Aerospatiale  Service  Bulletins  ATR42-27- 

0051  (for  Model  ATR42  series  aL-planes)  or 
AT72-27-1014  (for  Model  ATR72  series 
airplanes),  both  dated  November  22, 1990. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  repair  or  replace  the  defective 


ATR4a-27-0022,  Revision  1,  April  14.  1988 

ATR42-27-0050,  November  22,  1990 

ATR7a-27-1013,  November  22,  1990 , 

ATR42-27-^)051,  November  22,  1990 , 

AT72-27-1014,  November  22,  1990  

ATR42-22-0015,  Revision  1.  Maich  6,  1992 

ATR42-22-0015,  Revision  2.  July  29. 1993 

ATR72-22-1004.  Revision  1,  March  6.  1992 

ATR42-27-0058,  Revision  1,  Febfuary  27, 1992 
ATR4a-27-0058,  RevMon  2.  July  5,  1993 


part  in  accordance  with  the  applicable 
service  bulletin. 

(e)  Within  24  months  after  the  effective 
date  of  this  AD,  accomplish  the  following: 

(1)  Replace  the  automatic  flight  control 
system  (AFCS)  computer  with  a  new  AFCS 
computer  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-22-0015.  Revision  1, 
dated  March  6. 1992,  or  Revision  2,  dated 
July  29, 1993  (for  Model  ATR42  series 
airplanes);  or  Aerospatiale  Service  Bulletin 
ATR72-22-1004,  Revision  1,  dated  March  6. 
1992  (for  Model  ATR72  series  airplanes);  and 

(2)  Modify  the  wiring  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-27- 
0058,  Revision  1,  dated  February  27, 1992,  or 
Revision  2,  dated  July  5, 1993  (for  Model 
ATR42  series  airplanes);  or  Aerospatiale 
Service  Bulletin  ATR72-27-1019,  Revision  1. 
dated  March  20, 1992  (for  Model  ATR72 
series  airplanes). 

(f)  Following  accomplishment  of  the* 
replacement  of  the  AFCS  computer  and  the 
modification  of  the  wiring,  required  by 
paragraph  (e)  of  this  AD,  the  changes  to  the 
flight  manual  and  the  placard  required  by 
paragraph  (a)  of  this  AD  may  be  removed. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  0[}erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  The  verification,  flight  check,  ground 
inspection,  replacement,  and  modification 
shall  be  accomphshed  in  accordance  with  the 
following  applicable  Aerospatiale  service 
bulletins,  which  contain  the  indicated  list  of 
effective  pages: 


Page  No. 


1 

2-13 

1-5 

1-5 

1-6 • 

1-6 

1-4 

5-« 

1-3 _ . 

1-2 

3-8 ;. 

1-5. 14. 16-20,  39-42.  49-56,  60  .... 

6-13, 15,  21-38,  43-48,  57-59 

1.  3.  7,  11-12.  34-35,  37-42.  4^-50 


Revision  level 

Indicated  on 

page 

1  

(Original)  

(Origmai)  

(Original)  

(Original)  

(Original)  

1  

(Original)  

2 

1  

(Original)  

1  

(Original)  

1  

(Orif^naO  

2  


Date  Indicated 
on  page 


Apf. 
Jan. 
Nov. 
Nov. 
Nov. 
Nov. 
Mar. 
Oct. 
July 
Mar. 
Oct 
Mar. 
Oct 
Feb. 
Nov. 
July 


14, 1988. 
12,  1988. 
22,  1990. 
22,  1990. 
22,1990. 
22,  1990. 
6,1992. 
10,  1991. 
29,  1993. 
6,  1992. 
10,  1991. 
6,1992. 
10,  1991. 
27,  1992. 
4,  1991. 
5,1993. 
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Service  bulletin  and  issue,  date 


ATn72-27-1019.  Revision  1.  March  20.  1992 


Page  No. 


2.  4-5.  14, 16-20.  51-56.  60 

6.  8-10.  13,  15.  21-33.  36.  43-48,  57-58 

1-4.  6. 11-14.  23-29  

5.  7-10. 15-22  


Revision  level 
indicated  on 

1  

(Originai)  

1  ...- 

(Original)  


Date  indicated 
on  page 


Feb.  27,  1992. 
Nov.  4.  1991. 
Mar.  20.  1992. 
Nov.  4,  1991. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

Copies  may  be  obtained  from  Aerospatiale, 
316  Route  de  Bayonne.  31060  Toulouse, 
Cedex  03.  France.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Ronton.  Washington; 
or  at  the  OtBce  of  the  Federal  Register.  800 
North  Sapitol  Street  NVtl..  suite  700. 
Washington.  DC. 

(j)  This  amendment  becomes  effective  on 
December  22. 1993. 

Issued  in  Reaton.  Washington,  on 
November  9. 1993. 
'  Darrell  M  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  93-28140  Filed  11-19-93;  8:45  am] 

BIUMQ  COOE  M10-13-P 


14  CFR  Part  39 

[Docket  No.  93-NM-39-AD;  Anwidment 
39-8737;  AD  93-23-03] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  Model  OC-^ 
80  Series  Airplanes,  Equipped  With 
BFGoodrlch  Evacuation  Slides 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  series  airplanes,  that  requires 
modification  of  certain  regulators  on 
evacuation  slides  on  the  forward  entry/ 
servic^e.  aft  service,  and  tailcone  exit 
doors.  This  amendment  is  prompted  by 
reports  indicating  that,  under  certain 
conditions,  some  evacuation  slides 
could  fail  to  inflate  immediately.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  delayed  inflation  of 
an  evacuation  slide,  which  could  delay 
or  impede  the  evacuation  of  passengers 
during  an  emergency. 
DATES:  Effective  December  22,  1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
22. 1993. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  BFGoodrich.  Aircraft  Evacuation 
Systems,  3414  South  5th  Street. 
Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  5W.. 
Ronton,  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425:  telephone  (310)  988-5338;  fax 
(310) 988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  Model  DG-9- 
80  series  airplanes,  equipped  with 
BFGoodrich  evacuation  slides,  was 
published  in  the  Federal  Register  on 
May  25, 1993  (58  FR  30QC3).  That  action 
proposed  to  require  modification  of 
certain  regulators  on  evacuation  slides 
located  at  the  forward  entry /service,  aft 
service,  and  tailcone  exit  doors. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Chie  commenter  requests  that  the 

Eroposed  compliance  time  of  12  months 
9  shortened  to  6  months,  due  to  the 
degree  of  urgency  of  the  unsafe 
condition  addressed.  The  FAA  does  not 
concur.  In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  safety 
implications,  but  parts  availability  and 
normal  maintenance  schedules  for 
timely  accomphshment  of  the 
modification  in  the  fleet.  In 
consideration  of  these  items,  the  FAA 


has  detemuned  that  one  jrear  represents 
the  maximiun  interval  of  time  allowable 
wherein  the  modifications  can 
reasonably  be  accomplished  and  an 
acceptable  level  of  sc^ty  can  be 
maintained. 

Further,  to  reduce  the  compliance 
time  of  the  proposal  would  necessitate 
(under  the  provisions  of  the 
Administrative  Procedure  Act)  reissuing 
the  notice,  reopening  the  period  for 
public  comment,  considering  additional 
comments  received,  and  eventually 
issuing  a  final  rule;  the  time  required  for 
that  procedure  may  be  as  long  as  four 
additional  months.  In  comparing  the 
actual  compliance  date  of  5ie  final  rule 
after  completing  such  a  procedure  to  tl-e 
compliance  date  of  this  final  rule  as 
issued,  the  increment  in  time  is 
minimal,  In  light  of  this,  and  in 
consideration  of  the  amount  of  time  that 
has  already  elapsed  since  issuance  of 
the  original  notice,  the  FAA  has 
determined  that  further  delay  of  this 
final  rule  action  is  not  appropriate. 
However,  if  additional  data  is  presented 
that  would  justify  a  shorter  compliance 
time,  the  FAA  may  consider  further 
rulemaking  on  this  issue. 

Several  other  commenters  request  that 
the  proposed  compliance  time  of  12 
months  be  extended  to  36  months. 
These  commenters  state  that  mandating 
a  compliance  time  of  12  months  will 
have  a  significant  adverse  impact  on 
costs  to  affected  operators,  since  it  will 
require  that  the  slides  be  removed  and 
overhauled  "premat\ire!y"  (prior  to 
regular  overhaul  schedules).  These 
commenters  consider  their  requested 
extension  is  justified,  since  the  slides 
have  been  in  use  for  over  10  years  and 
there  have  been  no  in-service  incidents 
of  the  delayed  slide  inflation  problem. 
The  FAA  does  not  concur  with  the 
commenters*  request.  First,  although 
there  have  been  no  in-service  reports  of 
delayed  slide  inflation,  sufficient  data 
exist  to  indicate  that  the  potential  for 
this  problem  still  exists  when  the 
subject  regulator  valve  is  installed  in  a 
slide.  This  AD  action  addresses  that 
potential  unsafe  condition.  Second,  as 
explained  previously,  the  compliance 
time,  as  proposed,  was  determined  to  be 
appropriate  in  consideration  of  the 
safety  implications,  the  average 
utilization  rate  of  the  affected  fleet,  the 
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practical  aspects  of  an  orderly 
modificatioD  of  the  fleet  during  regular 
maintenance  periods,  and  the 
availability  of  required  modification 
parts.  The  12-month  compliance  time 
should  allow  ample  time  for  the 
modification  to  be  accomplished 
coinddentally  with  scheduled  major 
airplane  inspection  and  maintenance 
actixities,  thereby  minimizing  the  costs 
associated  with  special  airpl^e 
scheduling.  However,  imder  the 
provisions  of  paragraph  (b)  of  the  final 
rule,  the  FAA  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 
such  an  adjiistment  would  provide  an 
acceptable  level  of  safety. 

One  commenter  questions  why  the 
proposed  AD  is  apphcable  to 
McDonnell  Douglas  airplanes  rather 
than  to  BFGoodrich  slides,  since  it 
clearly  addresses  a  problem  associated 
with  die  slides  and  not  specifically  with 
the  airplanes.  This  commenter  contends 
that  it  Is  "unfair  for  the  FAA  to  issue 
AD's  of  this  natiue  against  the  aircraft 
model  manufactiuer,  as  AD's  serve  to 
blemish  the  reputation  of  a  given 
aircraft  (hence  possibly  affecting 
salability  and  marketability  of  the 
aircraft)."  The  FAA  responds  by  noting 
that  its  general  policy  is  that,  when  an 
unsafe  condition  results  from  the 
installation  of  an  appliance  or  other 
item  that  is  installed  in  only  one 
particular  make  and  model  of  aircraft, 
the  AD  is  issued  so  that  it  is  applicable 
to  the  aircraft,  rather  than  the  item.  The 
reason  for  this  is  simple:  Making  the  AD 
applicable  to  the  airplane  model  on 
which  the  item  is  installed  ensures  that 
operators  of  those  airplanes  will  be 
notified  directly  of  the  unsafe  condition 
and  the  action  required  to  correct  it. 
While  it  is  assumed  that  an  operator 
yvill  know  the  models  of  airplanes  that 
it  operates,  there  is  a  potential  that  the 
operator  will  not  know  or  be  aware  of 
spedflc  items  that  are  installed  on  its 
airplanes.  Therefore,  calling  out  the 
airplane  model  as  the  subject  of  the  AD 
prevents  "unknowing  non-compliance" 
on  the  part  of  the  operator.  The  FAA 
recognizes  that  there  are  situations 
when  an  unsafe  condition  exists  in  an 
item  that  is  installed  in  many  different 
aircraft.  In  those  cases,  the  FAA 
considers  it  impractical  to  issue  AD's 
against  each  aircraft;  in  fact,  many 
tiines,  the  exact  models  and  numbers  of 
aircraft  on  which  the  item  is  installed 
may  not  be  known.  Therefore,  in  those 
situations,  the  AD  is  issued  so  that  it  is 
applicable  to  the  item;  furthermore, 
those  AD's  usually  indicate  that  the 
item  is  known  to  be  installed  on.  but  not 
limited  to,  various  aircraft  models. 


As  for  an  AD  acting  as  a  "blemish"  to 
the  salability  and  maAetabiUty  of  the 
airplane  towards  which  it  is  apphcable, 
the  FAA  responds  by  noting  that  the 
"blemish"  is  the  unsafe  condition 
addressed,  regardless  of  where  it  is  or 
what  it  is  caused  by.  TTie  purpose  of  an 
AD  is  to  correct  that  unsafe  condition. 
In  essence,  the  AD  serves  to  protect  the 
flying  pubUc  from  the  consequences  of 
the  unsafe  condition.  The  AD  also 
serves  to  protect  the  manufacturer  from 
the  hability  that  would  be  faced  should 
the  unsafe  condition  not  be  corrected. 
Given  the  fact  that  all  transport  category 
airplanes  worldwide  have  had  AD's 
issued  applicable  to  them,  it  is 
unreaUstic  to  think  that  any  transport 
would  be  "immune"  from  the  kinds  of 
unsafe  conditions  that  warrant  AD's. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  tliat  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  400 
BFGoodrich  evacuation  slides  installed 
on  McDonnell  Douglas  Model  DC-9  and 
Model  DG-9-B0  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  240  evacuation 
slides  are  installed  on  airplanes  of  U.S. 
registry  that  are  affected  by  proposed 
AD.  It  will  take  approximately  3  work 
hours  per  slide  to  accompUsh  the 
required  modification  actions,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  parts  are  expected  to  cost 
approximately  $660  per  slide.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $198,000,  or  $825  per  sUde.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

the  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amand^q 

2.  Section  39.13  is  amended  by 
adding  the  foUomng  new  airworthiness 
directive: 

93-23-03    McOonnell  OouglM:  Amendment 
39-«737.  Docket  93-NM-3^AD. 

Applicability:  Model  DC-9  and  Model  DC- 
9-80  series  airplanes;  equipped  with 
BFGoodrich  evacuation  slides,  as  listed  in 
BFGoodrich  Service  Bulletin  4A3106/ 
4A3153-25-258,  dated  March  29, 1993, 
having  regulator  part  number  4A3106-1,  -2, 
or  4A3153;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  delayed 
inflation  of  the  evacuation  slide,  which  could 
delay  or  impede  the  evacuation  of  passengers 
duriag  an  emergency,  accomplish  the 
following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  BFGoodrich 
evacuation  slides  having  regulator  part 
number  (P.^N)  4A3106-1,  -2,  or  4A3153, 
installed  on  forward  entry/service,  aft 
service,  and  tailcone  exit  doors,  in 
accordance  with  BFGoodrich  Service 
Bulletin  4A3106/4A3153-25-258,  dated 
March  29, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Los  Angeles 
AGO. 

(c)  Sp)edal  flight  permits  may  be  issued  in 
acconlance  with  FAR  21.197  and  21.199  to 
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operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  BFGoodrich  Service 
Bulletin  4A3106/4A31 53-25-258.  dated 
March  29, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  S  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  BFGoodrich,  Aircraft 
Evacuation  S>'stenis,  3414  South  5th  Street. 
Phoenix,  Arizona  85040.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Liad  Avenue.  SW.,  Ronton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring  Street. 
Long  Beach.  California;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
December  22. 1993. 

Issued  in  Ronton.  Washington,  on 
November  15, 1993. 
Darrell  M  Pedenon. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  93-28518  Filed  11-19-93;  8:45  am] 

mxiNQ  CODE  W10-19-^ 


14  CFR  Part  39 

[Dockat  No.  93-NM-181-AD;  Amendment 
39-8735;  AD  93-23-01) 

AJrworthiness  Directives;  Nordskog 
Water  Heaters  and  Coffee  Makers  as 
Installed  In  Various  Airplanes 

AGEHCV.  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule:  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Nordskog  water 
heaters  and  coffee  makers.  This  action 
requires  an  inspection  to  determine 
whether  certain  discrepant  pressure 
relief  valves  have  been  Installed  in 
certain  galley  water  heaters  and  coffee 
makers;  and  either  replacement  of  the 
discrepant  valves,  or  discontinued  use 
and  installation  of  placards.  This 
amendment  is  prompted  by  reports  of 
injuries  to  cabin  crew  members  that 
resulted  from  explosions  of  galley  water 
heaters.  The  actions  specified  in  this  AD 
are  intended  to  prevent  explosions  of 
galley  water  heaters  and  coffee  makers, 
and  subsequent  injuries  to  passengers  or 
cabin  crew  members. 

DATES:  Effective  December  7. 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rt^ster  as  of  December 
7. 1993. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  21. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
181-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Nordskog 
Industries.  Inc.,  16000  Strathem  Street. 
Van  Nuys.  Cahfomia  91406.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directoiete. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office  (ACO).  3229 
E.  Spring  Street.  Long  Beach.  California 
9080&-2425;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierroan,  Systems  and 
Equipment  Branch.  ANM-131L.  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  ACO.  3229  East  Spring  Street. 
Long  Beach.  Cahfomia  90806-2425; 
telephone  (310)  988-5336;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
recently  has  received  reports  of  injuries 
to  cabin  crew  members  that  resulted 
from  explosions  of  galley  water  heaters. 
One  report  stemmed  from  an  incident  in 
which  a  water  heater  exploded  in  the 
galley,  tore  a  hole  through  the  galley 
wall,  and  landed  in  the  cockpit, 
resulting  in  injuries  to  two  flight 
attendants.  In  another  incident  a  flight 
attendant  received  second  degree  bums 
from  a  water  heater  explosion. 
Investigation  of  one  of  these  ocoirrences 
has  revealed  that  the  "O"  ring  jammed 
the  poppet  of  the  pressure  relief  valve, 
resulting  in  overpressurization.  The 
causa  of  the  overpressurization  of  the 
pressure  relief  valve  has  been  attributed 
to  a  design  problem.  Both  of  these 
incidents  involved  water  heaters  of  the 
design  addressed  by  Nordskog 
Industries,  Inc..  Service  Bulletin  SB-93- 

34.  dated  October*2l,  1993.  This 
condition,  if  not  corrected,  could  result 
in  explosions  of  galley  water  heaters 
and  coffee  makers  and  subsequent 
injuries  to  passengers  or  cabin  aew 
members. 

The  subject  relief  valve  is  also  used  in 
other  Nordskog  water  heaters  and  coffee 
makers  that  are  addressed  by  Nordskog 
Industries.  Inc..  Service  Bulletin  SB-93- 

35.  dated  October  21. 1993.  The  FAA  is 
evaluating  the  need  for  AD  action  to 
address  these  additional  installations 
and  any  other  installations  that  use  the 
same  pressure  relief  valve  design. 


The  FAA  has  rexiewed  and  approved 
Nordskog  Industries,  Inc..  Service 
Bulletin  SB-93-34.  dated  October  21. 
1993,  that  describes  procedures  for  an 
inspection  to  determine  whether  certain 
NUPRO  presstire  relief  valves  have  been 
installea  in  certain  Nordskog  galley 
water  heaters  and  coffee  makers;  and 
replacement  of  those  NUPRO  pressure 
relief  valves  with  new,  improved 
NUPRO  pressure  relief  valves.  The 
manufacturer  has  advised  that  the 
discrepant  pressure  relief  valve  has  been 
installed  in  certain  Nordskog  galley 
water  heaters  and  coffee  makers  that 
either  were  manufactured  between 
January  1990  and  July  1991.  or  that  have 
been  serviced  since  January  1990.  The 
manufacturer  has  also  advised  the  FAA 
that  this  problem  has  been  corrected  on 
the  new  model  number  pressure  relief 
valves  installed  by  Nordskog  since  July 
1991. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  components  of  the 
same  type  design  installed  on  airplanes, 
this  AD  is  being  issued  to  prevent 
explosions  of  galley  water  heaters  and 
coffee  makers  and  subsequent  injuries  to 
passengers  or  cabin  crew  members.  This 
AD  requires  an  inspection  to  determine 
whether  certain  NUPRO  pressure  relief 
valves  have  been  installed  in  certain 
Nordskog  galley  water  heaters  and 
coffiee  makers.  This  AD  also  requires 
either  replacement  of  those  NUPRO 
pressure  relief  valves  with  new, 
improved  NUPRO  pressure  relief  valves. 
or  discontinued  use  of  certain  Nordskog 
galley  water  heaters  and  coffee  makers 
and  installation  of  placards  stating,  "Not 
to  be  used."  The  replacement  action,  if 
accomplished,  is  required  to  be 
performed  in  accordance  with  the 
service  bulletin  described  previously. 
Sincp  a  situation  exists  tnat  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
catise  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  mle.  Interested  persons 
are  invited  to  comment  on  this  mle  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
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the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
a -knowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-181-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regxilatory  Policies  and 
Procedures  (44  FR  11034,  Februarj'  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.13    [AnMnd«q 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-23-01    Nordakog  Industries,  Inc.: 

Amendmeat  39-8735.  Docket  93-NM- 
181-AD. 

Applicability:  Nordskog  water  heaters  and 
coffee  makers,  as  hsted  in  Nordskog 
Industries,  Inc.,  Service  Bulletin  SB-93-34, 
dated  October  21, 1993;  as  installed  in,  but 
not  limited  to  Boeing  Model  727.  737,  747, 
757,  tad  767  series  airplanes;  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  DC-10 
series  airplanes,  and  MD-11  airplanes; 
Lockheed  Model  L-1011  series  airplanes; 
Airbus  Industrie  Model  A300,  A310,  and 
A320  series  airplanes;  Gulfstream  Model  G- 
1159  series  airplanes  and  Model  G-IV 
airplanes;  de  Havilland,  Inc.,  Model  DHC-8 
series  airplanes:  Dassault-Aviation  Model 
Mystere-Falcon  50  and  900  series  airplanes; 
Canadair  Model  CL-600-1A11  (CI^-600),  CL- 
600-2A12  (CL-601).  and  CL-60O-2B16  (Cl^ 
601-3A  and  -3R)  and  CL-600-2B19  series 
airplanes;  and  Fokker  Model  F27  and  F28 
series  airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  explosions  of  galley  water 
heaters  and  coffee  makers  and  subsequent 
injuries  to  passengers  or  cabin  crew 
members,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
determine  whether  a  NUPRO  pressure  relief 
valve  having  part  number  (P/N)  SS-2C4-65 
has  been  installed,  in  accordance  with 
Nordskog  Industries,  Inc.,  Service  Bulletin 
SB-93-34,  dated  October  21, 1993.  If  any 
NUPRO  pressure  relief  valve  having  P/N  SS- 
2C4-65  has  been  installed,  prior  to  further 
flight,  accomplish  either  paragraph  (a)(1)  or 
(a)(2)  of  this  AD. 

(1)  Remove  the  NUPRO  press\ue  relief 
valve  having  P/N  SS-2C4-65  and  install  a 
new,  improved  NUPRO  pressure  relief  valve 
having  P/N  SS-CHF2-65,  in  accordance  with 
the  service  bulletin.  Or 

(2)  Deactivate  any  Nordskog  water  heater 
or  coffee  maker  listed  in  the  service  bulletin 
on  which  a  NUPRO  pressure  relief  valve 
having  P/N  SS-2C4-65  has  been  installed, 
and  install  a  placard  stating,  "Not  to  be 
used." 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  Install  a  NUPRO  pressure  relief 


valve  having  P/N  SS-2C4-65  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Abcraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Los  Anigeles  ACO. 

(d)  Special  flight  perniits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Nordskog 
Industries,  Inc.,  Service  Bulletin  SB-93-34, 
dated  October  21, 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Nordskog  Industries.  Inc., 
16000  Strathem  Street.  Van  Nuys,  California 
91406.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
FAA,  Los  Angeles  ACO,  3229  E.  Spring 
Street,  Long  Beach,  California  90806-2425;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  SUwt.  NW.,  suite  700, 
Washington,  DC 

(f)  This  amendment  becomes  effective  on 
December  7, 1993. 

Issued  in  Renton,  Washington,  on 
November  15, 1993. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-28519  Filed  11-19-93;  8:45  am] 

BiLUNO  COOE  4«10-1»-P 


14  CFR  Part  39 

[Docket  No.  9»-NM-180-AD;  AmendnMnt 
39-6736;  AD  93-23-02] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Aircraft 
limited  Model  4101  airplanes.  This 
action  requires  an  inspection  to  detect 
damage  of  the  electrical  loom  in  the 
main  entrance  door,  replacement  of  any 
damaged  loom,  and  modification  of  the 
loom  routing  and  support.  This 
amendment  is  prompted  by  a  report  that 
the  electrical  loom  in  the  main  entrance 
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door  became  trapped  between  the  inner 
skin  of  the  door  and  the  speedloclc 
solenoid.  The  actions  specified  in  this 
AD  are  intended  to  prevent  the  inabihty 
of  passengers  to  evacuate  the  airplane 
through  the  main  entrance  door  in  an 
emergency. 
DATES:  Effective  December  7, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
7. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  21, 1994. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
180-AD.  1601  Und  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft.  Int.  P.O.  Box  16029.  Dulles 
International  Airport.  Washington.  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Bud 
Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUI>P1.EMENTARY  INFORIdATWN:  The  Qvil 
Aviation  Authority  (CAA),  wrhidi  is  the 
ainvorthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  certain 
Jetstream  Aircraft  Limited  Model  4101 
airplanes.  The  CAA  advises  that  the 
electrical  loom  in  the  main  entrance 
door  became  trapped  between  the  iimer 
skin  of  the  door  and  the  speedlock 
solenoid  on  a  Model  4101  airplane.  This 
condition  caused  the  speedlock 
solenoid  to  jam  in  the  locked  position. 
This  condition,  if  not  corrected,  could 
result  in  the  inability  of  passengers  to 
evacuate  the  airplane  through  the  main 
entrance  door  in  an  emergency. 

Jetstream  Aircraft  Limited  has  issued 
Alert  Service  Bulletin  J41-A52-021. 
dated  August  24. 1993,  that  describes 
procedures  for  a  detailed  visual 
inspection  to  detect  damage  of  the 
electrical  loom  in  the  niAin  entrance 
door,  and  replacement  of  any  damaged 
loom  with  a  new  loom.  The  alert  service 
bulletin  also  describes  procedures  for 
modification  of  the  loom  routing  and 


support.  The  modification  involves  re- 
routing the  electrical  loom  clear  of  the 
speedlock  solenoid  and  the  inner  fticin  of 
the  door,  an  operational  test  of  the  main 
entrance  door  warning  system,  and  a 
functional  test  of  the  main  entrance 
door.  During  the  functional  test,  the 
clearance  between  the  speedlock 
solenoid  and  the  door  inner  skin  is 
examined  to  ensure  that  the  electrical 
loom  cannot  become  trapped  between 
those  parts.  The  CAA  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  the  inabihty  of  passengers  to 
evacuate  the  airplane  through  the  main 
entrance  door  in  an  emergency.  This  AD 
requires  a  detailed  visual  inspection  to 
detect  damage  of  the  electrical  loom  in 
the  main  entrance  door,  replacement  of 
any  damaged  loom,  and  modification  of 
the  loom  routing  and  support.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  nf  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  pubUc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  tliis  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiacting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 


considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-WM-180-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  ainsraft. 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwrise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Sobjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Incorporation  by  reference, 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-23-02    Jetstream  Aircraft  Liinited: 
Amendment  39-8736.  Docket  93-NM- 
180-AD. 

Applicability:  Model  4101  airplanes;  as 
listed  in  Jetstream  Aircraft  Limited  Alert 
Service  Bulletin  J41-A52-021.  dated  August 
24, 1993;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  passengers  to 
evacuate  the  airplane  through  the  main 
entrance  door  in  an  emergency,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  data 
of  this  AO,  perfoim  a  detailed  visual 
inspection  to  detect  damage  of  the  electrical 
loom  In  the  main  entrance  door  in 
accordance  with  Jetstream  Aircraft  Limited 
Alert  Service  Bulletin  J41-A52-021,  dated 
August  24, 1993. 

(b)  If  any  damage  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight:  Replace  the  loom 
with  •  new  loom;  modify  the  electrical  loom 
routing  and  support  by  re-routing  the  loom 
and  support  clear  of  the  speedlock  solenoid 
and  the  Loner  skin  of  the  door;  perfonn  an 
operational  test  of  the  main  entrance  door 
warning  system;  and  perfonn  a  functional 
test  of  the  main  entrance  door,  examining  the 
clearance  between  the  speedlock  solenoid 
and  the  door  inner  skin  to  ensure  that  the 
electrical  loom  cannot  become  trapped 
between  those  parts;  in  accordance  with 
Jetstream  Aircraft  Limited  Alert  Service 
Bulletin  J41-A52-021,  dated  August  24, 
1993. 

(c)  If  no  damage  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  Gight,  modify  the 
elecfrical  loom  routing  and  support  by  re- 
routing the  loom  and  support  clear  of  the 
speedlock  solenoid  and  the  inner  skin  of  the 
door,  perform  an  operational  test  of  the  main 
entrance  door  warning  system;  and  perform 
a  functional  test  of  the  main  entrance  door, 
examining  the  clearance  between  the 
speedlock  solenoid  and  the  door  inner  skin 
to  ensure  that  the  electrical  loom  cannot 
become  trapped  between  those  parts;  in 
accordance  with  Jetstream  Aircraft  Limited 
Alert  Service  Bulletin  J41-A52-021,  dated 
August  24, 1993. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  Inspection,  replacement, 
modification,  and  tests  shall  be  done  in 
accordance  with  Jetstream  Aircraft  Limited 
Alert  Service  Bulletin  J41-A52-021.  dated 
August  24, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft,  Inc.,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
December  7, 1993. 

Issued  in  Renton,  Washington,  on 
November  15, 1993. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-28547  Filed  11-19-93;  8:45  am] 
BILUNQ  CODE  aiO-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  91-AWA-61 

Alteration  of  Long  Island  MacArthur 
Airport  Class  C  Airspace  Area;  Islip, 
NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  alters  the  Long 
Island  MacArthur  Airport,  Islip,  NY, 
Class  C  airspace  area  by  removing  areas 
of  regulatory  airspace  north,  east,  and 
west  of  the  Long  Island  MacArthur 
Airport.  This  action  will  reduce  the 
Class  C  airspace  area  along  the  northern 
shore  of  Long  Island,  increase  that 
airspace  allocated  for  ingress/egress  to/ 
from  the  Brookhaven  Airport,  and 
realign  the  airspace  west  of  MacArthur 
Airport  to  coincide  with  prominent 
landmarks.  This  action  also  clarifies  that 


the  effective  dates  and  times  of 
operation  for  the  Class  C  airspace  area 
will  coincide  with  the  hours  of 
operation  of  the  Long  Island  MacArthur 
Airport  tower. 

EFFECTIVE  DATE:  0901  UTC,  December  9, 

1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 
History 

On  December  8, 1992,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  proposing  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  the 
Long  Island  MacArthur  Airport,  Airport 
Radar  Service  Area  (57  FR  58116).  The 
Airspace  Reclassification  Final  Rule, 
effective  September  16, 1993, 
redesignated  airport  radar  service  areas 
as  Class  C  airspace  areas. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  C  airspace  area  designations  are 
published  in  Paragraph  4000  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6,  1993).  The 
Class  C  airspace  area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Discussion  of  Comments 

The  Federal  Aviation  Administration 
received  five  written  comments 
supporting  the  proposed  action. 
Furthermore,  two  of  the  commenters. 
Long  Island  Pilots  Association  (UFA) 
and  Aircraft  Owners  and  Pilots 
Association  (AOPA)  provided  the 
following  recommendations: 

UPA  and  AOPA  recommended 
raising  the  floor  bom  1,500  fieet  to  2,000 
feet  mean  sea  level  (MSL)  between  the 
5-  and  10-mile  radius  of  the  Long  Island 
MacArthiu  Airport.  Both  organizations 
stated  that  raising  the  floor  would 
provide  additional  altitude  for  obstacle 
clearance  for  non-participating  aircraft. 
UFA  further  stated  that  raising  the  floor 
would  reduce  radio  commimications 
and  prevent  interference  with  traffic  in 
the  Class  C  airspace  area.  In  lieu  of 
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raising  the  floor.  AOPA  recommended 
that  FAA  establish  letters  of  agreement 
with  the  Ishp  training  schools  to  allow 
training  in  the  area  south  of  the  Class  C 
airspace  area.  AOPA  also  siiggested  that 
a  special  transponder  code  and 
frequency  could  be  utilized  by  pilots 
conductiiig  training  in  that  area. 

The  FAA  has  decided  that  the  floor 
between  the  5-  and  10-mile  radius  of 
MacArthur  Airport  will  remain  at  1.500 
feet  MSL.  A  thorough  analysis  of  this 
recommendation  has  concluded  that 
rising  the  floor  of  the  outer  core  would 
lead  to  unrealistic  descent  profiles  for 
aircraft  operating  under  these 
conditions.  In  addition,  the  1.500  feet 
MSL  floor  will  ensure  that  safety  is  not 
compromised  because  of  the  close 
proximity  of  arrival  aircraft  descending 
into  MacArthur  Airport  and  aircraft 
operating  under  visual  flight  rules  (VFR) 
outside  or  below  that  airspace. 

The  FAA  believes  that  modifying  the 
IsUp  Class  C  airspace  area  will  meet  the 
users'  needs  as  well  as  serve  the  area's 
training  schools.  Letters  of  agreement 
will  not  be  necessary  because  the 
modifications  to  the  airspace  will  allow 
a  sufficient  area  for  training  activity. 
Due  to  the  high  level  of  traffic  and  the 
bmitation  of  available  air  traffic  control 
frequencies,  we  are  unable  to 
accommodate  AOPA's  recommendation 
for  a  special  transponder  code  and 
frequency  in  that  area. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  alters  the  Class  C  airspace  area 
at  the  Long  Island  MacArthur  Airport, 
Islip.  NY.  The  Long  Island  MacArthur 
Airport  is  a  public  airport  with  an 
operating  control  tower  serviced  by  the 
New  York  Terminal  Radar  Approach 
Control  facility.  The  Class  C  airspace 
area  at  MacArthur  Airport  will  be 
reduced  to  the  north,  along  the  northern 
shore  of  Long  Island;  to  the  east,  to 
increase  that  airspace  allotted  for 
ingress  and  egress  for  the  Brookhaven 
Airport;  and  to  the  west,  to  realign  the 
airspace  west  of  MacArthur  Airport  to 
coincide  with  prominent  landmarks. 

The  airspace  designation  in  the  NPRM 
contained  an  error  identifying  the  point 
of  beginning  for  the  outer  boundary 
along  the  10-mile  radius.  This  point 
should  have  been  1.5  miles  northwest  of 
the  Runway  24  localizer  course  instead 
of  northeast  of  the  course.  This  change 
is  reflected  in  this  final  rule.  Also,  this 
action  clarifies  that  the  effective  dates 
and  times  of  operation  for  the  Class  C 
airspace  area  will  coincide  with  the 
hours  of  operation  of  the  Long  Island 
MacArthur  tower. 


I  find  that  good  cause  exists,  pursuant 
to  5  U.S.C.  553(d),  for  making  this 
amendment  effective  in  less  than  30 
days  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  the 
area. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866  and  a  regulatory 
impact  analysis  has  not  been  performed. 
The  FAA  hu  also  determined  that  this 
regulation  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  The  FAA  has  evaluated  the 
anticipated  costs  and  benefits  which  are 
summarized  below.  (A  detailed 
discussion  of  costs  and  benefits  is 
contained  In  the  full  evaluation  in  the 
docket  for  this  final  rule). 

Costs 

The  FAA  estimates  that  the  total  cost 
of  implementing  this  final  rule  will  be 
zero.  The  Long  Island  MacArthur  Class 
C  airspace  area  alteration  is  cost- 
relievmg  in  nature.  It  will  neither 
impose  any  additional  costs  on  the  FAA 
for  either  personnel  or  equipment  nor 
on  aircraft  operators  for  additionail 
avionics  equipment  or 
drcuimnavigation. 

Contracting  the  Class  C  airspace  area 
around  Long  Island  MacArthur  Airport 
will  not  result  in  a  reduction  in  air 
safety  in  terms  of  an  increased  risk  of  a 
midair  collision.  The  FAA  has 
determined  that  it  can  provide  the  same 
level  of  safaty  and  aircraft  separation  in 
the  modified  Class  C  airspace  area  as  it 
does  under  the  existing  airspace  area. 

Benefits 

This  final  rule  will  produce  potential 
benefits  primarily  in  me  forms  of  both 
increased  operational  and  navigational 
efficiency  fw  aircraft  operators. 
Specifically,  the  benefits  include: 

•  Enhanced  operational  efficiency  by 
Increasing  accessibility  to  the 
Brookhaven  Airport; 

•  Enhanced  operational  efficiency  for 
pilots  operating  in  the  vicinity  of  Port 
Jefferson  and  Stony  Brook  who  wish  to 
remain  clear  of  the  Class  C  airspace 
area;  and 

•  Class  C  airspace  area  boundaries 
that  are  aligned  with  discemable 
landmarks  (the  Sagtikos  State  and 
Sunken  Meadow  State  Parkways)  for 
easier  navigation. 

Comparison  of  Costs  and  Benefits 

This  final  nile  will  not  impose  any 
costs  on  aircraft  operators  in  the  vicinity 
of  Long  Island  MacArthur  Airport  since 


it  will  reduce  the  amount  of  Class  B 
airspace.  However,  there  will  be  no 
reduction  in  aviation  safaty  for  aircraft 
operators  or  the  flying  public.  The 

Ktentlal  benefits  of  this  final  rule  will 
increased  operational  and 
navigational  efficiency  for  aircraft 
operators.  Conseouently,  the  FAA  has 
determined  that  tnis  final  rule  is  cost 
beneficial. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities" 
and,  in  cases  where  they  would,  to 
conduct  a  regulatory  flexibihty  analysis. 

The  FAA  has  determined  that  this 
final  rxile  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities.  This 
determination  is  based  on  the 
expectation  that  none  of  the  small 
entities,  such  as  air  taxi  operators,  will 
incur  additional  equipment  or  operating 
costs.  In  addition,  this  final  rule  is  cost- 
relieving  in  nature  and  will  not  increase 
costs  to  operators. 

International  Trade  Impact  Assessment 

This  final  rule  will  only  affect  U.S. 
terminal  airspace  operating  procedures 
in  the  vicinity  of  Islip,  NY.  This  final 
rule  wrill  not  impose  a  competitive  trade 
disadvantage  on  foreign  firms  in  the  sale 
of  either  foreign  aviation  products  or 
services  in  the  United  States.  In 
addition,  domestic  firms  «villnot  incur 
a  com{>etitive  trade  disadvantage  in 
either  the  sale  of  U.S.  aviation  products 
or  services  in  foreign  countries. 

Federalism  Implications 

The  regulation  adopted  will  not  have 
a  substantial  direct  effiect  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  assessment 
is  not  warranted. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendmoit 

In  consideratim  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71,  as  follows: 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  B.0. 10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [Ammdad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  4000— Subpart  C-Qass  C 
Alnpace 

•        •        •        •        • 

AEA  NY  C  Long  Island  MacArthur  Airport, 
Islip.  fi\  [Revised) 

Long  Island  MacArthur  Airport 

(lat.  40''47'44''  N.,  long.  73''05'59"  W.) 
Bayport  Aerodrome 


(lat.  40»45'30"  N.,  long.  73«03'13"  W.) 
Brookhaven  Airport 
(lat.  40°49'00"  N..  long.  72'51'43"  W.) 
That  airspace  extending  upward  from  the 
sur&ce  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  the  Long  Island 
MacArthur  Airport,  excluding  that  airspace 
from  the  surface  to  but  not  including  700  feet 
MSL  within  1  mile  west  of  Bayport 
Aerodrome  and  parallel  to  Runway  18/36 
from  south  of  the  Sunrise  Highway 
southbound  to  the  5-niile  radius  of  the  Long 
Island  MacArthur  Airport,  counterclockwise 
to  south  of  Nichols  Road  thence  northbound 
along  Nichols  Road  to  south  of  and  parallel 
to  the  Sunrise  Highway  westbound  to  the 
beginning  point;  and  that  airspace  extending 
upward  from  1,500  feet  MSL  to  4,100  feet 
MSL  within  a  10-mile  radius  of  the  Long 
Island  MacArthur  Airport  beginning 
clockwise  from  a  point  along  the  10-mile       > 
radius  1.5  miles  northwest  of  the  Long  Island 
MacArthur  Airport  Rimway  24  localizer 
course  (lat  40»55'53''  N.,  long.  72"58'20"  W.) 
then  clockwise  along  the  10-mile  radius  to 
intersect  the  3-mile  arc  northwest  of  the 
Brookhaven  Airport  then  counterclockwise 


along  the  3-mile  arc  to  intersect  the  10-mile 
radius  of  the  Long  Island  MacArthur  Airport 
then  clockwise  along  the  10-mile  radius  to 
Intersect  the  north  shore  of  Fire  Island  then 
west  along  the  north  shore  to  intersect  the  10- 
mile  radius  then  clockwise  to  the  Sagtikos 
State  Parkway  north  along  the  Sagtikos  and 
the  Simken  Meadow  State  Parkway  to 
intersect  the  10-mile  radius  at  the  north  shore 
of  Long  Island  then  a  straight  line  east  to  the 
point  of  origin,  excluding  that  airspace 
overlying  Long  Island  Sound.  This  Qass  C 
airspace  area  is  efiective  during  the  specific 
days  and  hours  of  operation  of  the  Long 
Island  MacArthur  Tower  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Issued  in  Washington,  DC,  on  November  9, 
1993. 
Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aeronautical 
Information  Division. 

WJJM  COOC  4t10-1»-M 


^ 
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ISLIP,  NY  CLASS  C  AIRSPACE 

LONG  ISLAND  MacARTHUR  AIRPORT 

AIRPOFTT  ELEVATION  99  FEET 

(NOTTOBEUSEDFORNAVIOATJON) 


^      BROOKHAVEN 
TO 


o 


Prtpved  by  tbc 

FEDERAL  AVUTION  ADMINISTRATION 

Cartognipliic  Stendanb  Braacli 

ATP.2M 


(FR  DoC  93-28269  Filed  11-19-93;  8:45  am| 
muJNQ  CODE  4«1I>-13-C 
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DEPARTMENT  OF  ENERGY 

48  CFR  Part  970 

RIN  19»1-AA73 

Acquisition  Regulation; 
imprfemantation  of  Requirements  of 
Major  Fraud  Act  of  1988 

AQENCV:  Department  of  Energy  (DOE). 
ACTION:  Pinal  nile. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  issuing  regulations  amending 
its  Acquisition  Regulation  to  implement 
the  requirements  of  the  Major  Fraud  Act 
of  1988,  enacted  November  19, 1988. 
hereafter  referred  to  as  the  "Act"  The 
intended  effect  of  this  rulemaking  is  to 
establish,  for  incorporation  in  all  of  DOE 
management  and  operating  (M40} 
contracts,  awarded  or  extended  after 
November  19. 1988.  mandatory  contract 
provisions  prohibiting,  in  specified 
circumstances,  the  reimbursemert  of 
certain  costs  related  to  legal  and  other 
proceedings.  This  Final  Rule  amends 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  formally  establish 
policies,  procedures  and  contract 
provisions  to  apply  the  Act's  provisions 
in  cases  where  a  criminal,  civil  or 
administrative  proceeding  is  brought  by 
a  Federal,  State,  local  or  foreign 
govenuTiBnt  against  a  M&O  contractor. 
EFFECT7VE  DATE:  This  rule  will  be 
effective  December  22, 1993. 
FOR  FURTWER  WFORMATION  CONTACT: 
Michael  L  Righi.  Business  and 

Financial  Policy  Division  (PR-122), 

U.S.  Department  of  Energy. 

Washington.  DC  20585.  (202)  586- 

8175 
Laura  Pullerton.  Office  of  the  Assistant 

General  Counsel  for  Procurement  and 

Finance  (GC-34).  U.S.  Department  of 

Energy,  Washington.  DC  20585.  (202) 

586-1900 

SUPPLEMBITARY  INFORMATION: 

I.  Background 

n.  Discussion  of  Comments  Received 

in.  Procedural  Requirements 

A.  Regulator}'  Review 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  ReducUon 
Act 

D.  Review  Under  Executive  Order  12612 

E.  National  En\'ironmental  Policy  Act 

F.  Review  Under  Executive  Order  127/8 

I.  Background 

On  January  13, 1993.  DOE  published 
a  Notice  of  Proposed  Rulemaking 
(NOPR)  addressing  the  applicability  of 
the  Major  Fraud  Act  of  1988  (Pub.  L. 
100-700)  (the  Act)  to  its  management 
and  operating  contracts  (58  FR  4141). 


The  NOPR  provided  an  opportimity  f<v 
comment.  Nine  sets  of  comments  were 
received,  reviewed  and  considered  bv 
DOE. 

The  purpose  of  today's  notice  is  to 
respond  to  the  conunents  received  and 
to  make  minor  adjustments  to  the 
language  of  the  proposed  rule.  These 
changes  do  not  substantively  alter  the 
proposed  text 

Tnis  Final  Rule  amends  the  DEAR  to 
establish  polices,  procedures  and 
contract  provisions  to  apply  the  Act's 
provisions  where  a  criminal,  dvil  or 
administrative  proceeding  is  brought  by 
a  Federal,  State,  local  or  foreign 
government  against  an  M&O  contractor. 
The  DEAR  amendments  include 
provisions  for  determining  the 
allowability  of  an  M&O  contractor's 
costs  incurred  in  connection  with  such 
a  proceeding. 

n.  Discussion  of  Conunents  Received 

Following  is  a  summary  of  the 
comments  received  and  DOE  response 
to  the  issues  and  concerns  raised  by  the 
commenters. 

Retroactive  Effect 

Six  commenters  stated  that  DOE 
could  not  unilaterally  change  its 
contract  provisions  and  that  the 
contracts  awarded  prior  to  the  issuance 
of  these  regulations  must  be 
renegotiated  before  the  regulations 
would  be  applicable. 

Response:  Section  8(e)  of  the  Major 
Fraud  Act  provides  that  the 
amendments  to  the  Federal  Property 
and  Administrative  Services  Act  "shall 
take  effect  with  respect  to  contracts 
awarded  after  the  date  of  the  enactment 
of  this  Act."  The  statute  was  enacted  on 
November  19, 1988,  and.  consequently, 
is  effective  for  any  contract  awarded 
after  that  date.  No  contractual  provision 
is  necessary  for  implementation  or 
effectiveness  of  the  Act's  requirements. 
Since,  for  the  most  part,  the  regulations 
proposed  today  simply  restate  statutory 
requirements.  DOE  is  not  proposing 
"retroactive"  application  of  a  regulation 
to  existing  contracts.  A  management  and 
operating  contract  entered  into  after 
November  19, 1988,  is  subject  to  the 
requirements  of  the  Major  Fraud  Act 
whether  or  not  the  contract  contains  a 
specific  reference  to  the  Act's 
applicability. 

Nevertheless,  DOE  has  determined 
that  two  of  the  provisions  contained  in 
the  proposed  regulation,  and  not 
contained  in  the  statute,  will  only  affect 
contracts  entered  into  after  the  effective 
date  of  this  Final  Rule.  This  exception 
will  apply  to  costs  related  to  a 
proceeding  brought  by  a  local  or  foreign 
government  under  a  contract  entered 


into  before  the  effisctive  date  of  this 
Final  Rule.  This  exception  will  also 
apply  to  paragraph  (ff  of  the  new  DEAR 
970.5204-«l,  which  prohibiU 
reimbursement  of  contractor  costs 
incurred  in  connection  with  the  defense 
of  a  suit  lHt}ught  under  the 
whistleblower  protection  provisions  of 
section  2  of  the  Act 

Five  commenters  stated  that  DOE 
M&O  contract  extension  procedures  did 
not  legally  result  in  the  award  of  a  new 
contract,  but  Instead  resulted  in  an 
execution  of  a  contract  modification. 
Under  this  reasoning,  commenters  take 
the  posidon  that  the  Act  is  not 
applicable  to  most  MAO  contracts  since 
these  contracts  have  merely  been 
modified  to  extend  the  time  period  of 
the  existing  M&O  contract 

Response:  The  E)epartment  does  not 
agree  with  the  opinion  expressed  that 
contracts  extended  under  DOE  extend/ 
compete  process  are  not  new  contracts 
for  purposes  of  Major  Fraud  Act 
coverage.  As  is  set  forth  below,  the 
Department's  position  is  based  on 
application  of  the  statute  to  specific 
contract  provisions,  govemmentwide 
and  Departmental  regulations,  and 
agency  practice. 

Eacn  M&O  contract  contains  a 
specified  period  for  performance  in  the 
Statement  of  Work,  which  typically  is 
for  a  period  of  five  years  or  less. 
Similarly,  tmder  the  terms  of  the 
contract,  a  contract  termination  dause 
generally  indicates  that  the  contract  is 
set  to  expire  after  a  stated  period  of 
time,  unless  sooner  terminated.  Thus,  a 
new  contract  is  required  before  a 
mutually  binding  legal  relationahip  will 
exist  requiring  contract  performance 
after  the  stated  terminal  date,  except  of 
coiuse  for  residual  obligations  stemming 
from  the  completed  period  of 
performance. 

Federal  Acquisition  Regulation  (FAR) 
17.605  and  DEAR  917.605.  both  entitled 
"Award,  renewal  and  extension." 
describe  the  management  and  operating 
contractor  extend/compete  procedures 
and  use  the  terms  renewal  and 
extension  synonymously.  The  DEAR 
describes  in  some  detail  the  process 
necessary  to  support  a  decision  to 
"extend  or  compete"  a  management  and 
operating  contract.  A  decision  to 
"extend"  the  current  contract  simply 
means  that  DOE  will  not  solicit 
proposals  that  might  yield  a  new 
contractor,  but  instead  will  attempt  to 
negotiate  a  new  contract  with  the 
ciurent  contractor  to  continue  to  operate 
and  manage  the  site  or  facility  for  a 
specified  contract  period.  Neither  party 
is  obliged  to  enter  into  an  extension  of 
the  contract  If  negotiations  for  an 
extension  are  imsuccessful,  the 
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incumbent  MAO  is  left  with  no 
contractual  rights  or  obligations  to 
continue  contract  performance — the 
contract  expires  by  its  own  terms.  If  the 
negotiations  are  successful,  the  M&O 
may  assert  contractual  rights  based  on 
the  new  contract,  not  on  the  old 
contract.  Consistent  with  FAR  17.602(a), 
the  extension  decision  is  supported  by 
the  appropriate  justification  for 
contracting  without  full  and  open 
competition.  FAR  17.605(b)  specifies 
that  each  M&O  contract  must  be 
reviewed  at  least  once  every  five  years 
and  an  extension  or  renewal  must  be 
authorized  at  a  level  within  the  agency 
no  lower  than  the  level  the  "original 
contract"  was  authorized  consistent 
with  FAR  17.602(a)  (i.e..  the  head  of  the 
agency). 

Once  the  "extend/compete"  decision 
is  made,  the  contracting  officer  is 
authorized  to  "negotiate  an  extension  to 
the  contract"  The  contracting  officer  is 
then  required  to  "submit  the  negotiated 
contract  to  Headquarters  for  the 
approval  of  the  Procurement  Executive 
prior  to  execution."  DEAR  917.605(d). 
The  proposed  contract  document,  when 
submitted  for  Headquarters'  approval, 
must  be  accompanied  by  several  items, 
including  a  list  of  any  significant 
changes  from  the  "existing  contract." 
Qearly,  the  regulations  contemplate  two 
contract  instruments:  An  existing 
contract  and  the  newly  negotiated 
contract. 

The  level  of  approval  required  for 
both  the  "extend  or  compete"  decision 
and  the  renewed  contract  can  be 
contrasted  with  the  annual  negotiations 
which  are  conducted  during  the  term  of 
the  existing,  original  contract.  These 
annual  negotiations  (which  cover 
matters  like  the  award  fee  pool  and 
statement  of  work  for  the  upcoming 
year)  are  executed  in  the  form  of 
contract  modifications,  but  they  are 
within  the  term  of  the  original  contract. 
These  annual  negotiations  do  not 
reqxiire  the  high  level  of  approval  or 
documentation  required  for  the  renewal 
contract. 

For  administrative  reasons,  renewals 
or  extensions  of  M&O  contracts  are  often 
designated  as  modifications  rather  than 
new  contracts,  and  some  contracts  still 
bear  contract  numbers  originally 
assigned  thirty  or  forty  years  ago. 
However,  substantively  and  legally, 
these  contract  actions  constitute  an 
award  of  a  new  contract  and.  as  a  matter 
of  agency  practice,  new  legislation 
enacted  during  the  prior  period  of 
performance  which  affecta  newly 
awarded  contracts  is  implemented  in 
the  extended  contract. 


Local  or  Foreign  Government 
Proceeding  Costs 

Nine  commenters  felt  that  the  terms  of 
the  regulation  should  not  include  "local 
or  foreign  governments"  in  describing 
proceeding  costs  which  will  be 
disallowed,  since  this  goes  beyond 
statutory  requirements. 

Response:  Commenters  have  taken 
issue  with  the  extension  of  the  Act's 
coverage  in  the  cost  principle  to  a 
proceeding  commenced  by  local  or 
foreign  government  with  regard  to 
violation  of  a  local  or  foreign  statute  or 
regulation.  Section  8  of  the  Act 
addressed  only  proceedings  commenced 
by  a  Federal  or  a  State  government  with 
regard  to  a  federd  or  state  statute  or 
regulation.  DOE  has  decided  to  retain 
the  prohibition  against  reimbursement 
of  proceeding  costs  related  to  violations 
of  local  and  foreign  laws  and 
regulations.  Inclusion  of  these  terms  is 
consistent  with  a  DOE  related  statute 
covering  reimbursement  of  fines  and 
penalties  which  prohibits  "[playments 
of  fines  and  penalties  resulting  from 
violations  of.  or  failure  to  comply  with. 
Federal.  State,  local,  or  foreign  laws  and 
regulations*  •  •."42U.S.C. 
7256a(a)(4). 

However.  DOE  has  decided  to  amend 
the  DEAR  to  permit  a  determination  to 
provide  for  more  than  80  percent  cost 
reimbursement  for  a  proceeding 
commenced  by  a  State,  local,  or  foreign 
government,  if  the  determination 
explicitly  considers  the  80  percent 
limitation.  This  amendment  results  in 
equal  treatment  for  determinations 
regarding  nroceedings  commenced  by 
State,  local,  or  foreign  governments  and 
agreements  regarding  proceedings 
commenced  by  the  Federal  Government. 

Whistleblower  Protection 

Three  commenters  stated  that  it  was 
improper  to  extend  the  coverage  of 
unallowable  costs  to  include  costs 
incurred  by  a  contractor  in  connection 
with  the  defense  of  a  suit  brought  by  an 
employee  imder  section  2  of  the  Act. 
Section  2  of  the  Act  contains 
whistleblower  protection  provisions. 

Response:  Inclusion  of  this  provision 
is  a  logical  implementation  of 
Congressional  intent  to  protect 
whistleblowers  reporting  contracting 
fraud.  Disallowing  contractor  costs  for 
defense  of  suits  brought  by  employees 
for  redress  from  retaliation,  where  the 
contractor  is  foimd  liable  or  settled, 
provides  an  incentive  to  contractors  to 
refrain  from  retaliation  and  to  settle 
such  claims  on  an  informal  basis  at  a 
level  where  the  cost  could  still  be 
reimbursed. 


Other  Issues 

One  commenter  felt  the 
Accoimtabilitv  Rule  liability  cap  and 
ceiling  should  apply  to  costs  disallowed 
under  this  rulemaking  but  not 
specifically  addressed  in  the  original 
statute. 

Response:  DEAR  970.5204-55(c) 
excludes  Major  Fraud  Act  proceedings 
costs  from  inclusion  under  the  liability 
cap  or  calculation  of  the  ceiling.  There 
is  no  policy  or  legal  justification  for 
different  treatment  of  a  subset  of  those 
costs  in  implementing  the  provisions  of 
the  Accountability  Rule. 

Some  flexibihty  is  provided  under  the 
terms  of  the  new  clause  because  costs 
arising  from  proceedings  by  local  or 
foreign  governments  may  receive  the 
s^me  treatment  as  unallowable  costs 
resulting  from  a  State  government's 
proceedings.  The  new  DEAR  970.5204- 
61(d)  provides  that  "the  Contracting 
Officer  may  allow  the  costs  incurred  in 
such  proceeding,  provided  the 
Procurement  Executive  determines  that 
the  costs  were  incurred  as  a  result  of 
compliance  with  a  specific  term  or 
condition  of  the  contract,  or  specific 
written  direction  of  the  Contractine 
Officer." 

Additional  flexibility  is  provided  in 
proposed  DEAR  970.5204-61,  paragraph 
(e)(4),  to  include  determinations  made 
under  paragraph  (d)  in  the  exclusion 
from  the  80  percent  reimbursement 
limitation  for  allowable  proceeding 
costs. 

One  commenter  stated  that  the 
limitation  on  reimbursement  of 
allowable  proceeding  costs  to  80  percent 
was  iUegal. 

Response:  This  provision  is  mandated 
by  the  Act  and  is  not  a  new  requirement 
created  imder  DOE  proposed  rule. 

Two  commenters  stated  that  the 
extension  of  proceeding  costs  to  "the 
costs  of  the  services  of  accountants, 
consultants,  or  others  retained  by  the 
contractor  to  assist  it"  was  improper. 

Response:  This  is  not  a  substantive 
change  from  the  terms  of  the  Act  and 
this  provision  has  been  retained. 

One  commenter  stated  it  was 
improper  to  extend  covered 
dispositions,  where  proceedings  costs 
would  be  unallowable,  in  the  proposed 
DEAR  970.5204-61(b)(6),  to  include 
other  actions  where  the  "underljdng 
alleged  contractor  misconduct  was  the 
same." 

Response:  This  language  is  not  a 
substantive  addition  to  the  Act's 
requirements  since  it  is  already 
contained  in  section  306(e)(3)  of  the 
Federal  Property  and  Administrative 
Services  Act. 

Two  commenters  expressed  concern 
about  the  MAO  non-profit  contractors' 
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ability  to  pay  costs  made  unallowable 
under  this  regulation. 

Response:  The  Act  contained  no 
distinctioD  in  treatment  between  for- 
profit  contractors  and  non-profit 
contractors,  and,  therefore,  both  are 
covered  by  the  Act. 

Procedural  Issues 

Two  commenters  stated  that 
Executive  Order  12778,  section  2, 
requires  the  agency  to  specify  how 
existing  regulations  will  be  affected. 
Commenters  were  particularly 
concerned  about  the  role  of  the 
Accountabihty  Rule  in  combination 
with  this  proposed  rule. 

Response:  The  AccountabiHty  Rule 
amending  48  CFR  part  970  appearing  in 
the  Federal  Register  on  February  7. 
1991  (56  FR  5064)  aheady  stated  DOE 
position  on  this  issue.  Relevant 
language  from  the  preamble  follows: 

Statutorily  mandated  nonreimbursable 
costs  cannot  be  limited  by  an 
administratively  established  ceiling.  To 
peimit  any  costs  which  are  otherwise 
unallowable  to  be  included  in  the  calculation 
of  a  liability  ceiling,  the  purpose  of  which 
was  to  limit  exposure  resulting  from  this 
rule,  would  subvert  that  policy.  Only  those   ' 
unallowable  Avoidable  Ck)sts  created  by  this 
Interim  Final  Rule  will  be  included  in  and 
subject  to  the  liability  cap.  All  other 
unallowable  costs,  whether  mandated  by 
statute,  such  as  the  Major  Fraud  Act  of  1988 
or  the  Price  Anderson  Amendments  Act  of 
1988,  or  regulations  not  resulting  from  this 
Final  Rule,  will  not  be  included  in 
determining  when  the  liability  ceiling  has 
been  reached. 

One  commenter  stated  that  DOE  must 
issue  other  regulations  and  cited  the 
need  for  a  new  contract  clause  for  a  new 
accounting  system. 

Response:  DOE  is  not  persuaded  that 
"other  regiilations"  are  necessary  for 
implementation  of  these  proposed 
provisions.  This  rulemaking  is  intended 
.  to  clarify  Major  Fraud  Act  requirements 
as  they  apply  to  M&O  contracts  rather 
than  impose  new  or  additional 
requirements  not  already  in  effect. 
Additionally,  a  new  accounting  system 
is  not  required  since  M&O  contractors 
are  already  required  to  segregate 
unallowable  costs. 

A  number  of  commenters  also  felt  that 
Papenvurk  Reduction  Act  issues  had  not 
been  adequately  addressed  and 
expressed  concern  that  cost  records 
would  have  to  be  reconstructed  if  there 
is  retroactive  application  of  these 
provisions.  Additionally,  commenters 
stated  that  the  cost  segregation 
requirements  for  compUance  with  these 
provisions  would  be  difficult  and 
impractical. 

Response:  As  discussed  previously. 
DOE  is  not  proposing  to  apply  the  Act's 


requirements  retroactively.  The 
prohibitions  and  requirements  in  the 
proposed  rule  are  mandated  by  statute. 
While  compUance  with  the  law  may 
cause  some  inconvenience  or  additional 
expense,  this  does  not  reheve  DOE  of  its 
obligation  to  carry  out  the  law  or  the 
contractor  of  its  obligation  to  comply 
with  the  law.  Additionally,  new  cost 
segregation  requirements  are  not 
required  since  M&O  contractors  are 
already  required  to  segregate 
unallowable  costs. 

m.  Procedural  Requirements 

A.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  imder  the 
Executive  Order  by  the  Office  of 
Information  and  Riegulatory  Affairs. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  FlexibiUty  Act  of  1980. 
Public  Law  96-354.  which  requires 
preparation  of  a  regulatory  flexibiUty 
analysis  for  any  rule  that  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  lax  policies  or  Uabilities. 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  under  tfie 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism."  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  pohcy  actions 
be  reviewed  for  any  substantial  direct 
e^cts  on  states,  on  the  relationship 
between  the  Federal  government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government  If  there 
are  sufficient  substantial  direct  effects. 


then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  rule  will  apply  to 
state  agencies  that  contract  with  DOE; 
however,  none  of  the  revisions  is 
substantive  in  natiire. 

E.  National  Environmental  Policy  Act 

EXDE  has  concluded  that  this  rule 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (Nn>A)  of 
1969  (42  U.S.C.  4321.  et  seq.)  (1976)  or 
the  Council  on  Environmental  QuaHty 
Regulations  (40  CFR  parts  1500-1508) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
enviroiunental  assessment  pursuant  to 
NEPA. 

F.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  revievring  existing 
regulations.  These  requirements,  set 
forth  in  sections  2  (a)  and  (b).  include 
eUminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effiect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  rule  meets  the 
requirements  of  sections  2  (a)  and  (b)  of 
Executive  Order  12778. 

List  of  Subjects  in  48  CFR  Fait  970 

Government  pnxnuament. 

For  the  reasons  set  out  in  the 

preamble,  part  970  of  chapter  9  of  title 
48  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

Issued  in  Washington,  DC  on  October  8, 
1993. 

GX.AUeii. 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  Management. 

PART  97&-OOE  MANAGEMENT  AND 
OPERATWQ  CONTRACTS 

1.  The  authority  citation  for  part  970 
continues  to  read  as  follows^ 
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Anlhority:  Sec  161  of  the  Atomic  Energy 
Act  of  1954  (42  use  2201);  sec.  644  of  the 
Department  of  Energy  Organization  Act, 
Public  Uw  95-91  (42  U.S.C  7254);  sec.  201 
of  the  Federal  Civilian  Employee  and 
Contractor  Travel  Expenses  Act  of  1985  (41 
U.S.C.  420);  and  sec.  1534  of  the  Department 
of  Defense  Authorization  Act.  1986.  Public 
Law  99-145  (42  U.S.C.  7256a),  as  amended. 

2.  Section  970.3102-20  is  revised  to 
read  as  follows: 

970^102-20    Cost  prohlbltlofls  related  to 
legal  and  other  proceedlnge. 

(a)  Contractor  costs  incurred  in 
connection  wth  a  criminal,  civil  or 
administrative  proceeding  involving 
contractor  violation  of.  or  failure  to 
comply  with,  a  Federal.  State,  local  or 
foreign  statute  or  regulation  are  subject 
to  the  allowable  costs  limitations 
established  in  section  8  of  the  Major 
Fraud  Act  of  1988,  Public  Law  lOQ-700 
(see  41  U.S.C.  256). 

(b)  Implementation  of  the  Major  Fraud 
Act's  contract  cost  limitations  is 
specified  in  the  applicable  cost 
principles  clauses  at  970.5204-13(e)(33) 
or  970.5204-14(e)(31).  Definitive  cost 
principle  criteria  for  determining  the 
allowability  of  an  M&O  contractor's 
costs  incurred  in  connection  with  a 
criminal,  civil  or  administrative 
proceeding  are  set  forth  in  the  contract 
clause  at  970.5204-61.  Any  change 
made  to  the  cost  principle  criteria 
specified  therein  constitutes  a  deviation 
requiring  Procurement  Executive 
approval  pursuant  to  970.3100-3. 

3.  Section  970.3103,  Contract  clauses, 
is  amended  by  adding  paragraph  (c)  to 
read  as  follows: 

970.3103    Contract  clauses. 

(c)  The  clause  setting  forth  cost 
prohibitions  related  to  legal  and  other 
proceedings  at  970.5204-61  shall  be 
included  in  all  M&O  contracts. 

4.  Section  970.5204-13.  Allowable 
costs  and  fixed-fee  (management  and 
operating  contracts),  is  amended  by 
revising  paragraph  (e)(33}  to  read  as 
follows: 

970.5204-1 3    Allowable  costs  end  fixed-fee 
(nfMnagement  and  operating  contracts). 

(e)*  •  • 

(33)  Costs  incurred  in  connection 
wi\h  any  criminal,  civil  or 
administrative  proceeding  commenced 
by  the  Federal  Government  or  a  State, 
local  or  foreign  government,  as  provided 
in  the  clause  titled  "Cost  prohibitions 
related  to  legal  and  other  proceedings" 
incorporated  elsewhere  in  this  contract. 

5.  Section  970.5204^  14.  Allowable 
costs  and  fixed-fee  (support  contracts). 


is  amended  by  revising  paragraph 
(e)(31)  to  read  as  follows: 


970.S204-14    Allowable  costs  and  fixed-fee 
(eupport  oontracts). 

(e)«  •  • 

(31)  Costs  incurred  in  connection 
with  any  criminal,  civil  or 
administrative  proceeding  commenced 
by  the  Federal  Government  or  a  State, 
local  or  foreign  government,  as  provided 
in  the  clause  titled  "Cost  prohibitions 
related  to  legal  and  other  proceedings" 
incorporated  elsewhere  in  this  contract. 
•        •        •        <        • 

6.  Section  970.3204-61,  Cost 
prohibitions  related  to  legal  and  other 
proceedings,  is  added  as  follows: 

970.5204-61    Cost  prohibitions  related  to 
legal  and  other  proceedings. 

(a)  Definitions. 

Conviction,  as  used  in  this  section, 
means  a  judgment  or  conviction  of  a 
criminal  offense  by  any  court  of 
competent  jurisdiction,  whether  entered 
upon  a  verdict  or  a  plea,  including  a 
conviction  due  to  a  plea  of  nolo 
contendere. 

Costs  include,  but  are  not  limited  to. 
administrative  and  clerical  expenses; 
the  cost  of  legal  services,  whether 
performed  by  in-house  or  private 
counsel;  the  costs  of  the  services  of 
accountants,  consultants,  or  others 
retained  by  the  contractor  to  assist  it;  all 
elements  of  compensation,  related  costs, 
and  expenses  of  employees,  officers  and 
directors;  and  any  similar  costs  incurred 
before,  diuing,  and  after  commencement 
of  a  proceeding  which  bears  a  direct 
relationship  to  the  proceeding. 

Fraud,  as  used  herein,  means 

(i)  Acts  of  fraud  or  corruption  or 
attempts  to  defraud  the  Government  or 
to  corrupt  its  agents, 

(ii)  Acts  which  constitute  a  cause  for 
debarment  or  suspension  under  FAR 
9.406-(2)(a)  and  FAR  9.407-(2)(a).  and 

(iii)  Acts  which  violate  the  False 
Claims  Act.  31  U.S.C.  3729-3731,  or  the 
Anti-kickback  Act.  41  U.S.C.  51  and  54. 

Penalty  does  not  include  restitution, 
reimbursement,  or  compensatory 
damages. 

Proceeding  includes  an  investigation. 

(b)  Except  as  otherwise  described  in 
tbis  section,  costs  incurred  in 
connection  with  any  criminal,  civil  or 
administrative  proceeding  commenced 
by  the  Federal  Government,  or  a  State, 
local  or  foreign  government,  are  not 
allowable  if  Uie  proceeding  relates  to  a 
violation  of,  or  failure  to  comply  with, 
a  Federal.  State,  local  or  foreign  statute 
or  regulation  by  the  contractor,  and 
results  in  any  of  the  following 
dispositions: 


(1)  In  a  criminal  proceeding, 
conviction. 

(2)  In  a  civil  or  administrative 
proceeding  involving  an  allegation  of 
fraud  or  similar  misconduct,  a 
determination  of  contractor  liability. 

(3)  In  the  case  of  any  civil  or 
administrative  proceeding,  the 
imposition  of  a  monetary  penalty. 

(4)  A  final  decision  by  an  appropriate 
Federal  official  to  debar  or  suspend  the 
contractor,  to  rescind  or  void  a  contract, 
or  to  terminate  a  contract  for  default  by 
reason  of  a  violation  of  or  failure  to 
comply  with  a  law  or  regulation. 

(5)  A  disposition  by  consent  or 
compromise,  if  the  action  could  have 
resulted  in  any  of  the  dispositions 
described  in  paragraphs  (b)  (1),  (2),  (3) 
or  (4)  of  this  section. 

(6)  Not  covered  by  paragraphs  (b)(1) 
through  (5)  of  this  section,  but  where 
the  underlying  alleged  contractor 
misconduct  was  the  same  as  that  which 
led  to  a  di^rent  proceeding  whose 
costs  are  unallowable  by  reason  of 
paragraphs  (b)(1)  through  (5)  of  this 
section. 

(c)  If  a  proceeding  referred  to  in 
•  paragraph  (b)  of  this  section  is 

commenced  by  the  Federal  Government 
and  is  resolved  by  consent  or 
compromise  pursuant  to  an  agreement 
entered  into  by  the  contractor  and  the 
Federal  Government,  then  the  costs 
incurred  by  the  contractor  in  coimection 
with  such  proceeding  that  are  otherwise 
unallowable  under  paragraph  (b)  of  this 
section  may  be  allowed  to  the  extent 
specified^  provided  in  such  agreement. 

(d)  If  a  proceeding  referred  to  in 
paragraph  (b)  of  this  section  is 
commenced  by  a  State,  local  or  foreign 
government,  the  Contracting  Officer 
may  allow  the  costs  incurred  in  such 
proceeding,  provided  the  Proctzrement 
Executive  determines  that  the  costs 
were  inoured  as  a  result  of  compUance 
with  a  specific  term  or  condition  of  the 
contract,  or  specific  written  direction  of 
the  Contracting  Officer. 

(e)  Costs  inoured  in  connection  with 
a  proceeding  described  in  paragraph  (b) 
of  this  section,  but  which  are  not  made 
unallowable  by  that  paragraph,  may  be 
allowed  by  the  Contracting  Officer  only 
to  the  extent  that: 

(1)  The  total  costs  inoured  are 
reasonable  in  relation  to  the  activities 
required  to  deal  with  the  proceeding 
and  the  imderlying  cause  of  action; 

(2)  Payment  of  the  costs  inoured,  as 
allowable  and  allocable  contract  costs, 
is  not  prohibited  by  any  other 
provision(s)  of  this  contract; 

(3)  The  costs  are  not  otherwise 
recovered  from  the  Federal  Government 
or  a  third  party,  either  directly  as  a 
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result  of  the  proceeding  or  otherwise: 
and 

(4)  The  amount  of  costs  allowed  does 
not  exceed  80  percent  of  the  total  costs 
incurred  and  otherwise  allowable  under 
the  contract.  Such  amount  that  may  be 
allowed  (up  to  the  80  percent  limit) 
shall  not  exceed  the  percentage 
determined  by  the  Contracting  Officer  to 
be  appropriate,  considering  the 
complexity  of  procurement  Utigation, 
generally  accepted  principles  governing 
the  award  of  legal  fees  in  civil  actions 
involving  the  United  States  as  a  party, 
and  such  other  factors  as  may  be 
appropriate.  However,  where  an 
agreement  reached  under  paragraph  (c) 
of  this  section,  or  a  determination  made 
under  paragraph  (d)  of  this  section, 
exphcitly  considered  this  80  percent 
limitation,  then  an  amount  up  to  the  full 
amount  of  costs  specifically  provided  in 
such  agreement  or  determination  may 
be  allowed. 

(f)  Contractor  costs  incurred  in 
connection  with  the  defense  of  smts 
brought  by  employees  or  ex-employees 
of  the  contractor  imder  section  2  of  the 
Major  Fraud  Act  of  1988,  including  the 
cost  of  all  relief  necessary  to  make  such 
employee  whole,  where  the  contractor 
was  found  liable  or  settled,  are 

im  allowable. 

(g)  Costs  which  may  be  unallowable 
under  this  clause,  including  directly 
associated  costs,  shall  be  differentiated 
and  accounted  for  by  the  contractor  so 
as  to  be  separately  identifiable.  During 
the  pendency  of  any  proceeding  covered 
by  paragraphs  (b)  and  (f)  of  this  section, 
the  Contracting  Officer  shall  generally 
withhold  pa)rment  and  not  authorize  the 
use  of  funds  advanced  under  the 
contract  for  the  pa3rment  of  such  costs. 
However,  the  Contracting  Officer  may, 
in  appropriate  circumstances,  provide 
for  conditional  payment  upon  provision 
of  adequate  security,  or  other  adequate 
assurance,  and  agreements  by  the 
contractor  to  repay  all  imallowable 
costs,  plus  interest,  if  the  costs  are 
subsequently  determined  to  be 
unallowable. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1807, 1815, 1852,  and 
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Acquisition  Streamlining  Techniques 

agency:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 


ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  NASA  has  amended  the 
NASA  FAR  Supplement  to  incorporate 
a  number  of  techniques  that  will 
streamline  the  acquisition  planning  and 
competitive  sovutie  selection  processes. 
DATES:  This  interim  rule  is  effective 
upon  pubUcation.  Comments  are  due  no 
later  than  January  6, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Tom  OToole,  NASA 
Headquarters,  Office  of  Procurement, 
Prociuement  Policy  Division  (Code  HP), 
Washington,  DC  20546. 
FOR  FURTHER  MFORMATKM  CONTACT:  Tom 
OToole.  Telephone:  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  16, 1990.  NASA 
identified  a  number  of  techniques  and 
initiatives  designed  to  shorten  and 
improve  the  acquisition  process,  and 
issued  them  in  the  Streamlined 
Acquisition  Handbook  (SAH).  To  ensiire 
that  all  NASA  procurement  policy  is  in 
the  appropriate  regulation,  the  more 
successful  of  these  techniques  are  now 
being  incorporated  into  the  NASA  FAR 
Supplement  Once  this  is  accomplished, 
the  SAH  will  be  rescinded.  Included 
among  these  streamlining  techniques 
are  internal  acquisition  planning 
improvements,  greater  delegation  of 
audiority  to  NASA  field  installations, 
120  day  source  selection  schedules, 
streamlined  proposal  evaluation 
procedures,  and  Umitations  on 
solicitation  and  proposal  pages, 
evaluation  fectors.  NASA  proposal 
evaluators,  and  field  pricing  requests. 

These  revisions  are  issued  as  an 
interim  rule  to  ensure  immediate 
improvement  in  NASA  acouisition 
leadtimes  and  also  to  standardize 
existing  practices. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  in  48  CFR. 
chapter  18,  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Doounents, 
Government  Printing  Office, 
Washington.  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Impact 

NASA  certifies  that  this  regulaticm 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entitles  under  the  Regulatory  Flexibility 


Act  (5  U.S.C.  et  seq.).  This  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwori: 
Reduction  Act 

List  of  Sublects  in  48  CFR  Parts  1807, 
181S.  1852. 1870 

Government  procurement. 
Deidre  A.LW. 
Associate  Administrator  for  Procurement 

Accordingly,  48  CFR  Parts  1807, 1815, 
1852,  and  1870  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1807, 1815, 1852,  and  1870 
continues  to  read  as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

PART  1807— ACQUISITION  PLANNING 
1807.103    [Ammded]. 

2.  In  section  1807.103  paragraphs 
(a)(1)  and  (b)  are  revised  to  read  as 
follows: 

1807.103    AgencHtead  reeponsibinties. 

(a)  Requirement  for  preparation  of 
procurement  plans. 

(1)  Except  as  otherwise  authorized  by 
paragraph  (a)(2)  of  this  section  and 
1807.17O-4(a),  the  contracting  officer 
shall  prepare  a  procurement  plan,  with 
the  advice  and  assistance  of  me 
cognizant  technical  division,  for  each 
negotiated  prociuement  expected  to 
exceed  $2,500,000.  The  estimated  dollar 
amounts  shall  include  all  options  and 
later  phases  contemplated  for  the  same 
program  or  project  The  plan  shall  be 
prepared  before  soliciting  proposals  for 
the  initial  phase  or  increment  of  the 
program  or  project. 

(2)*  •  • 

(b)  Approval  of  procurement  plans. 

(1)  For  procurements  selected  for 
Headquarters  review  and  approval  in 
accordance  with  the  Master  Buy  Plan 
procedure,  the  procurement  plan  shall 
be  submitted  for  the  signature  of  the 
head  of  the  installation  after  reviews 
and  written  concurrences  by  the 
director  or  assistant  director  of  the 
cognizant  technical  directorate,  the 
cognizant  program/project  manager  (or 
the  cognizant  staff  official,  as 
applicable,  reporting  directly  to  the 
head  of  the  installation),  and  by  the 
procurement  officer.  The  procurement 
plan  shall  be  submitted  in  original  and 
five  copies  to  the  Associate 
Admisdstrator  for  Procurement 
(Attention:  Code  HS)  for  approval. 

(2)  For  procurements  not  selected  for 
Headquarters  review  and  approval,  and 
for  procurements  within  the 
installation's  Master  Buy  Plan 
limitations,  the  procurement  plan  shall 
be  approved  in  accordance  with 
installation  procedures. 
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(3)  The  position  title  shall  be  shown 
for  each  individual  signing  a 
procurement  plan. 

(4)  Approval  of  a  procurement  plan 
does  not  constitute  approval  of  any 
special  conditions,  or  special  clauses 
that  may  be  required  unless  the  plan  so 
specifies,  and  the  individual  having 
approval  authority  is  a  signatory  of  the 
plan.  All  reqxiired  deviations  shall  be 
approved  through  the  procedures 
described  in  FAR  subpart  1.4  and  NFS 
subpart  1801.4. 

3.  In  section  1807.170-1.  paragraph 
(b)(ll)  is  amended  by  adding  text  at  the 
end  of  the  paragraph  to  read  as  follows: 

1 807.1 70-1    Procurement  plana  requiring 
approval  by  NASA  Headquartera. 

(b)*  •  • 

(11)*  *  'Normally,  the  goal  of  all 
competitive  procurements  should  be  to 
complete  activities  from  receipt  of 
proposal  to  contract  award  in  not  more 
than  120  calendar  days.  There  may  be 
instances  when  this  goal  cannot  be 
attained  even  when  all  applicable 
streamlining  techniques  are  used,  for 
example,  in  procurements  of  unusual 
complexity  or  when  a  large  number  of 
proDosals  is  anticipated.  In  these  cases, 
a  schedule  longer  than  the  120-day  goal 
should  be  planned,  consistent  with  the 
exercise  of  good  judgement. 

4.  In  section  1807.170-1.  paragraph 
(d)(l){i)  is  revised  to  read  as  follows: 
1807.170-1    Procurentent  plana  requiring 
approval  by  NASA  Headquartert. 

•        •        •        •        * 

(d)  Additional  paces. 

(i)  Identify  any  deviations  from  the 
FAR  or  NFS  (see  1807.103(b)(4)); 

5.  Section  1807.170-4  is  added  to 
read  as  follows: 

1807.170-4    Acquisition  Strategy  Meeting 

(a)  The  ASM  is  a  meeting  in  which  all 
NASA  offices  with  an  interest  in  the 
procurement  come  together  to  discuss 
its  significant  aspects,  resolve  major 
issues,  and  agree  on  the  acquisition 
strategy.  When  an  ASM  is  conducted, 
formal  written  minutes  shall  be 
prepared  to  summarize  the  decisions, 
actions,  and  conclusions  of  the  ASM 
members.  The  approved  minutes  serve 
as  the  formal  procurement  plan  required 
by  1807.103(a). 

(b)  ASMs  may  be  held  at  Headquarters 
or  field  installations.  Headquarters 
ASMs  will  be  selected  through  the 
Master  Buy  Plan  procedure,  the  Code 
HS  analyst  responsible  for  the 
procurement  will  schedule  the  meeting 
and  will  coordinate  attendance  with  the 


installation's  procurement  office.  The 
following  offices  will  normally 
participate: 

(1)  Headquarters:  cognizant  program 
office;  procurement;  comptroller;  safety 
and  mission  assurance;  general  counsel; 
management  systems  and  facilities;  and 
small  disadvantaged  business 
utilization. 

(2)  Installation:  project  office; 
procurement;  and  other  offices  as 
determined  by  the  installation. 

(c)  Headquarters  ASMs  will  be 
chaired  by  the  Associate  Administrator 
for  Procurement  or  his/her  designee. 
The  Code  HS  analyst  will  prepare  the 
minutes  of  Headquarters  ASMs  and 
distribute  them  to  all  attendees  for 
review  prior  to  approval  by  the  ASM 
chairperson. 

(d)  For  procurements  within  field 
installation  approval  levels,  or  for 
which  procurement  plan  approval 
authority  has  been  delegated  from 
Headauarters,  ASMs  may  be  held  at  the 
installation  and  the  minutes  approved 
in  accordance  with  installation 
procedures. 

(e)  ASMs,  whether  held  at 
Headquarters  or  field  installations,  shall 
address  the  mandatory  prociu^ment 
plan  topics  specified  in  1807.170.  The 
briefing  charts  discussing  these  topics 
shall  be  appended  to  the  approved  ASM 
minutes  and  included  in  the  contract 
file  to  serve  as  a  record  of  satisfaction 
of  the  formal  procurement  plan 
requirement. 

(f)  Use  of  an  ASM  in  lieu  of  a  formal 
procurement  plan  does  not  in  itself 
constitute  approval  of  any  deviations, 
special  conoitions,  or  special  clauses 
that  may  be  required,  unless  these  items 
are  specifically  discussed  at  the  ASM, 
agreed  to  by  the  individual  having 
approval  authority,  and  included  in  the 
ASM  minutes.  For  deviations  to  be 
approved  through  the  ASM  process,  all 
the  information  required  by  subpart 
1801.4  must  be  presented  and 
discussed. 

1807.7102    (Amended] 

6.  In  section  1807.7102,  paragraph  (a) 
is  amended  by  removing  the 
parenthetical  reference  "(see 
1807.103(b)(1))"  in  the  first  sentence. 

1807.7103-1  and  1807.7103-2    [Amended] 

7.  In  section  1807.7103-1,  paragraph 
(b),  and  in  1807.7103-2,  paragraph  (a), 
the  reference  "1807.7107"  is  revised  to 
read  "1807.7106"  in  each  instance. 

1807.7105    [Removed] 

8.  Section  1807.7105  is  removed. 


1807.7106  and  1807.7107    [Redesignated] 

9.  Sections  1807.1706  and  1807.7107 
are  redesignated  1807.7105  and 
1807.7106,  respectively. 

10.  Newly  redesignated  section 
1807.7105  is  revised  to  read  as  folloWs: 

1 807.71 05    Procurement  documents  not 
selected  for  Headquarters  review  and 
approval. 

(a)  Procurement  docimients  or  actions 
not  selected  for  Headquarters  review 
and  approval  shall  be  processed  at  the 
installation  level  and  approved  in 
accordance  with  installation 
procedures. 

fb)  Procurement  documents 
authorized  to  be  processed  at  the 
installation  level  will  be  subject  to  after- 
the-fact  reviews  by  Headquarters  during 
normal  procurement  management 
surveys  or  other  special  reviews. 
Procurement  delegations  may 
subsequently  be  rescinded  if  a 
Headquarters  review  is  deemed 
appropriate, 

PART  IBIS-COrfTRACTINQ  BY 
NEGOTIATION 

11.  Section  1815.406  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

1 81 5.406    Preparing  requests  for  proposals 
(RFPs)  and  requests  for  quotations  (RFQs). 

•        *        •        •        * 

(c)  Technical  and  contracting  • 
personnel  will  mutually  agree  on  page 
limitations  for  their  respective  portions 
of  an  RFP.  Unless  approved  in  writing 
by  the  Procurement  Officer,  the  page 
limitation  for  the  contracting  portion  of 
an  RFP  (all  sections  except  section  C, 
Description/specifications/work 
statement)  shall  not  exceed  150  pages, 
and  the  page  limitation  for  the  technical 
portion  (Section  C)  shall  not  exceed  200 
pages.  Attachments  to  the  RFP  count  as 
part  of  the  section  to  which  they  relate. 
In  determining  page  counts,  a  page  is 
defined  as  one  side  of  a  sheet,  8  Vi"  x 
11",  with  at  least  one  inch  margins  on 
all  asides,  using  not  less  than  12 
characters  per  inch  or  equivalent  type. 
Foldouts  count  as  an  equivalent  number 
of  8»/i"  X 11"  pages.  The  metric  standard 
format  most  closely  approximating  the 
described  standard  BW  x  11"  size  may 
also  be  used. 

(d)  Page  limitations  shall  also  be 
established  for  proposals  submitted  in 
competitive  procurements.  Accordingly, 
teclmical  and  contracting  personnel  will 
mutually  agree  on  page  limitations  for 
each  portion  of  the  proposal.  Unless  a 
different  limitation  is  approved  in 
writing  by  the  Procurement  Officer,  the 
total  initial  proposal,  excluding  title 
pages,  tables  of  content,  and  cost/price 
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informiation,  shall  not  exceed  500  pages 
using  the  page  definition  of  1815.406(c). 
Firm  page  hmitations  shall  also  be 
established  for  Best  and  Final  Offers 
(BAFOs),  if  requested.  The  appropriate 
BAFO  page  limitations  should  be 
determined  by  considering  the 
complexity  of  the  procurement  and  the 
extent  of  any  written  or  oral 
discussions.  The  same  BAFO  page 
limitations  shall  apply  to  all  offerors. 
Pages  submitted  in  excess  of  the 
specified  limitations  for  the  initial 
proposal  and  BAFO  will  not  be 
evaluated  by  the  Government  and  will 
be  returned  to  the  offeror. 

12.  Section  1815.407-70  is  amended 
by  adding  paragraphs  (j)  and  (k)  to  read 
as  follows: 

1 81 5.407-70    NASA  •olicltation  provisions. 

(j)  The  contracting  officer  shall  insert 
the  provision  at  1852.215-81,  Proposal 
Page  Limitations,  in  all  competitive 
reouests  for  proposals. 

(k)  The  contracting  officer  shall  insert 
the  provision  at  1852.215-82.  Offeror 
Oral  Presentations,  in  competitive 
requests  for  proposals  when  the 
Government  intends  to  allow  offerors  to 
make  oral  presentations  prior  to 
commencement  of  the  Government's 
formal  evaluatici. 

13.  In  section  1815.613-71,  paragraph 
(b)(4)  is  revised  to  read  as  follows: 

1815.61$-71    Evslustlon  and  negotiation  of 
procurements  conducted  In  accordance 
with  source  evaluation  t>o8rd  (SEB) 
procecures. 

(b)*  •  • 

(4)  Initial  evaluation,  scoring,  and 
determination  of  competitive  range. 

(i)  After  initial  identification  of 
proposals  not  considered  acceptable  per 
1815.613-71(b)(3).  the  SEB  shall 
conduct  an  initial  evaluation  of  all 
remaining  proposals.  This  process  is 
accomplished  through  either  of  two 
procedures.  In  the  standard  method,  the 
SEB  will  complete  its  initial  evaluation 
of  the  entire  proposal  in  accordance 
with  the  evaluation  factors,  subfactors, 
and  elements,  and  determine  strong  and 
weak  points.  This  evaluation  will  be 
fully  documented,  including  scoring  or 
ranking  proposals  in  accordance  with 
the  numerical  and  adjectival  standards 
identified  in  the  RFP  and  this 
handbook,  except  cost  which  is  neither 
scored  nor  ranked.  After  this  evaluation 
and  scoring  is  completed,  the  proposals 
shall  be  reviewed  to  determine  which 
are  within  the  competitive  range; 
namely  those  having  a  reasonable 
chance  of  being  selected  for  final  award. 
In  making  this  determination,  the  SEB, 


together  with  the  contracting  officer, 
shall  evaluate  the  potential  for  ofiisrors 
to  improve  the  competitive  position  of 
their  proposals  by  written  or  oral 
discussions  conducted  in  accordance 
with  paragraph  (b)(5)  of  this  section.  For 
those  offerors  remaining  in  the 
competitive  range,  the  SEB  will  then 
develop  questions  for  written  and  oral 
discussions. 

(ii)  An  alternate  method  of  initial 
evaluation  dispenses  with  initial 
scoring;  Although  its  use  is  a  option 
reserved  by  NASA  on  all  SEBs.  the 
determination  to  use  it  on  a  given 
procurement  cannot  be  pre-planned.  It 
normally  may  only  be  used  when  two 
conditions  exist:  (A)  relatively  few  (e.g.. 
two  or  three)  proposals  are  received: 
and  (B)  a  full  scoring  or  ranking  of 
proposals  is  not  required  to  mue  the 
determination  that  all  offerors  are  in  the 
competitive  range.  Whether  a 
procurement  satisfies  the  first 

aualification  is  obvious.  To  determine 
le  second,  however,  the  SEB  must 
begin  to  evaluate  the  entire  proposal 
against  the  evaluation  factors, 
subfactors.  and  elements  just  as  in  the 
standard  method.  If  during  this 
evaluation  process  it  becomes  apparent 
that  all  offerors  will  be  in  the 
competitive  range,  the  SEB  may  then 
elect  to  use  the  alternate  method  of 
initial  evaluation  by  making  this 
competitive  range  determination 
without  formally  scoring  or  ranking  the 
proposals  or  generating  the  extensive 
documentation  required  to  support  this 
scoring  or  ranking.  Once  the  alternate 
method  is  chosen,  the  initial  evaluation 
is  completed  when  the  SEB  determines 
strong  and  weak  points  for  all  proposals 
and  develops  questions  for  written  and 
oral  discussions.  The  SEB  will  then 
proceed  directly  to  the  discussion  phase 
of  the  evaluation  process.  Only  the 
BAFO  is  fully  scored  and  ranked,  and 
the  results  of  this  scoring  or  ranking  are 
presented  to  the  SSO  to  assist  the 
selection  decision.  The  principal  benefit 
in  using  the  alternate  scoring  method  is 
the  reduced  time  and  resources 
associated  with  not  performing  two 
separate  and  complete  proposal  scorings 
along  with  the  attendant 
documentation. 

(ill)  Regardless  of  which  evaluation 
method  is  used,  the  competitive  range 
consists  of  the  proposals  with  a 
reasonable  chance  of  being  selected  for 
award,  considering  missiofi  6uit{j)ility, 
cost  or  price,  relevant  experience  and 
past  performance,  and  otner 
considerations.  When  there  is  doubt  as 
to  whether  a  proposal  is  within  the 
competitive  range,  that  doubt  shall  be 
resolved  by  including  it. 


(iv)  The  initial  number  of  offiBrors 
whose  proposals  are  considered  as  being 
within  the  competitive  range  may  be 
narrowed  as  a  result  of  the  written  or 
oral  discussions.  However,  a  proposal 
initially  included  in  the  competitive 
range  should  not  be  rejected  without 
givhig  the  offeror  an  opportimity  to 
submit  a  revised  proposal  to  serve  as  the 
basis  for  establishing  the  new 
competitive  range,  unless  the 
discussions  relating  to  an  ambiguity  or 
omission  make  it  dear  that  the  proposal 
should  not  have  been  included  in  the 
competitive  range. 

14.  Section  1815.613-72  is  amended 
by  revising  the  section  heading, 
designating  the  existing  paragraph  as 
paragraphia),  and  addhig  paragraph  (b) 
to  read  as  follows: 

1815.613-72    NASAeollcltMionprovMona. 

(a)  •  •  • 

(b)  The  contracting  officer  shall  insert 
the  provision  at  1852.215-83.  Alternate 
Method  of  Scoring  Proposals,  in  all 
solicitations  using  formal  SEB 
procedures. 

PART  1852— SOUCUATiON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.215-70    [Amended] 

15.  Section  1852.215-70  is  amended 
by  revising  the  prescription  reference 
"1815.813-72"  to  read  "1815.613- 
72(a)". 

1852.21S-ei,  1852Jn&-«2. 1852.215-83 
[Added] 

16.  Sections  1852.215-81, 1852.215- 
82.  and  1852.215-«3  are  added  to  read 
as  follows: 

1652.215-81    PropoMlPageUmttMione. 

As  prescribed  in  1815.407-70(j). 
insert  the  following  provision: 
Proposal  Page  Limitations 
(October  1993) 

(a)  The  following  page  limitations  are 
established  for  each  portion  of  the  proposal 
submitted  in  response  to  this  solicitation. 


Proposal  section 

PageDmlt 

(Ust  each  volume  or 
section) 

(Specify  Hmtt) 

(b)  A  page  is  defined  as  one  side  of  a  sheet, 
BVt"  X 11",  with  at  least  one  inch  margins  on 
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all  tides,  using  not  less  thaa  1 2  characters 
per  inch  (or  equivalent)  type.  Foldouts  count 
as  an  equivalent  number  of  8 Vk*  x  1 1"  pages. 
The  metric  standard  format  most  closely 
approximately  the  described  standard  iVt'x 
11"  size  may  also  be  used. 

(c)  Title  pages  and  tables  of  contents  are 
excluded  from  the  page  counts  specified  in 
paragraph  (a)  of  this  provision.  In  addition, 
the  Cost  section  of  your  proposal  is  not  page 
limited.  However,  this  section  is  to  be  strictly 
limited  to  cost  and  price  infiormalion. 
Information  that  can  be  construed  as 
belonging  in  one  of  the  other  sections  of  the 
proposal  will  be  so  construed  and  counted 
against  that  section's  page  limitation. 

(d)  If  Best  and  Final  Offers  (BAFOs)  ai« 
requested,  separate  page  limitations  will  be 
specified  in  the  Government's  request  for  that 
submission. 

(e)  Pages  submitted  in  excess  of  the 
limitations  specified  in  this  provision  will 
not  be  evaluated  by  the  Government  and  *vill 
be  returned  to  the  offeror. 

(End  of  provision) 

18S2^15-«2    Offaror  Oral  PraMntation*. 

As  prescribed  in  1815.407-70(k), 
insert  the  following  provision: 
Offeror  Oral  Presentations 
(November  1993) 

(a)  Offerors  are  invited  to  give  an  oral 
presentation  to  the  Government  on  the 
structure  and  general  content  of  their 
proposals.  These  presentations  are  intended 
to  assist  Government  evaluation  by  providing 
a  "roadmap"  to  understanding  proposals,  i.e.. 
an  overview  of  the  proposed  organization 
and  layout,  and  where  required  information 
and  elements  are  located.  Although  the 
offeror's  basic  approach  to  satisfying 
solicitation  requirements  may  be  explained. 

it  is  to  be  done  so  only  in  general  terms  and 
only  to  expedite  the  Government's  forma] 
evaluation. 

(b)  The  Government  will  not  engage  in  any 
discussions  during  the  oral  presentation,  and 
no  proposal  revisions  will  be  accepted  as  part 
of  the  presentation.  The  Government's 
evaluation  of  offeror  proposals  will  be  based 
on  the  contents  of  the  initial  proposal,  aitd 
any  information  not  included  in  the  initial 
proposal  that  is  provided  at  the  oral 
presentation  will  not  be  evaluated. 

(c)  Offerors  should  indicate  in  their 
proposals  if  they  wish  to  give  an  oral 
presentation.  These  presentations  are  not 
mandatory,  and  electing  not  to  give  a 
presentation  will  not.  in  itself,  affect  proposal 
evaluation. 

(d)  Because  the  presentations  are  intended 
to  assist  the  Government's  evaluation,  they 
will  be  scheduled  to  take  place  prior  to 
commencement  of  the  formal  initial 
evaluation,  normally  within  three  days  after 
proposal  receipt.  Offerors  unable  to 
accommodate  this  schedule  forfeit  their 
opportunity  to  provide  a  presentation. 

(e)  The  presentations  will  consist  of  an 
offeror  briefing  not  to  exceed  (insert  1  or  2] 
hours  to  be  followed  by  •  question  and 
answer  period.  The  order  of  offeror 
presentations  will  be  determined  at  random. 
The  exact  time  and  place  of  the  presentation, 


along  with  any  other  guidance,  will  be 
provided  to  the  offeror  by  the  contracting 
officer  or  his/her  representative. 

(f)  Presentation  materials  are  not  required. 
but  if  used,  the  Government  will  retain  one 
copy  in  its  official  file  as  a  historical  record 
of  the  presentation  even  though  these 
materials  will  not  be  used  la  the 
Government's  evaluation  process. 
(End  of  provision) 

1S52^S-83    AHamata  Method  of  Scoring 
Propoaala. 

As  prescribed  in  1815.613-72(b), 
insert  the  following  provision: 
Alternate  Method  of  Scoring  Proposals 
(November  1993) 

NASA  reserves  the  right  to  evaluate 
proposals  received  in  response  to  this 
solicitation  under  either  of  the  two  scoring 
methods  described  in  NASA  PAR 
Supplement  1815.613-71(b)(4)  and  1870.303. 
App.  I.  paragraph  407.6.d.  Under  the 
standard  method,  proposals  are  scored  at  the 
completion  of  initial  evaluations  and  again 
upon  completion  of  evaluations  of  Best  and 
Final  Offers  (BAFOs).  Under  the  alternate 
method,  proposals  are  scored  only  after 
completion  of  B AFO  evaluation. 
(End  of  provision) 

PART  1870-NASA  SUPPLEMENTARY 
REGULATIONS 

1870303. Appandtxl    [Amandad] 

17.  In  section  1870.303.  Appendix  I. 
chapter  1.  paragraph  101  is  amended  by 
adding  paragraph  4.k.  to  read  as  follows: 

Appendix  I  to  1870JO3  NASA  SOURCE 
EVALUATION  BOARD  PROCEDURES 
(HANDBOOK) 


Chapter  1-4(ay  Participanta  In  the  Source 
Evaluation  Board  Proceaa 


101    Cognizant  Management 
Responsibilities 


(k)  Ensure  that  the  activities  of  the 
SEB  are  carefully  planned,  all  key 
events  identiHed  and  scheduled,  and 
progress  monitored.  Normally,  the  goal 
of  all  SEBs  should  be  to  complete 
activities  from  receipt  of  proposal  to 
contract  award  in  not  more  than  120 
calendar  days.  Realization  of  this  goal 
can  be  furthered  through  the  synergism 
of  acquisition  streamlining  techniques 
such  as  RFP  and  proposal  page 
limitations,  reduced  SEB  memberships, 
and  limitation  of  evaluation  sub-factors 
and  elements  to  key  discriminators. 
However,  there  may  be  instances  when 
this  goal  cannot  be  attained  even  when 
these  streamlining  techniques  are  used, 
for  example,  in  procurements  of 
unusual  complexity  or  when  a  large 


number  of  proposals  is  anticipated.  In 

these  cases,  a  schedule  longer  than  the 

120-day  goal  should  be  planned. 

consistent  with  the  exercise  of  good 

judgment. 

•        ••••"' 

18.  In  section  1870.303.  Appendix  I, 
chapter  1,  paragraph  102  is  amended  by 
adding  text  at  the  end  of  paragraph 
102.1  to  read  as  follows: 


102    Source  Selection  Official 

1.  •  *  *  When  source  selection 
official  authority  is  at  the  installation 
level,  either  by  delegation  from 
Headquartera  or  by  virtue  of  a 
procurement  value  under  the 
installation  Master  Buy  Plan  Hmitation, 
the  head  of  the  installation  may  further 
delegate  this  authority  to  the  lowest 
reasonable  level. 


19.  In  section  1870.303,  Appendix  I. 
chapter  2.  paragraph  201  is  amended  by 
revising  paragraph  201. l.f., 
redesignating  the  old  paragraph  201. l.g. 
as  paragraph  201. l.h.,  and  adding  a  new 
paragraph  201. l.g  to  read  as  follows: 

Chapter  2— Membership,  Organization, 
and  Responsibilities 


201    Membership 

1.  Composition 

•        •        •        •        • 

f.  SEB  membership  shall  be  limited  to 
a  maximum  of  7  voting  individuals. 
Wherever  feasible,  an  assignment  to  SEB 
membership  as  a  voting  member  shall 
be  on  a  full-time  basis.  Where  this  is  not 
feasible.  SEB  membership  shall  take 
precedence  over  other  duties. 

g.  If  additional  support  is  needed, 
committees  and  panels  may  be  used  to 
assist  in  the  evaluation.  The  total  of  all 
such  evaluators  (committees,  panels, 
etc.,  excluding  SEB  voting  meml>ers  and 
ex  officio  members)  shall  be  limited  to 

a  maximum  of  20  individuals,  unless 
approved  in  writing  by  the  Procurement 
Officer. 

h.  The  number  of  nonvoting  ex  officio 
(advisory)  members  shall  be  kept  as 
small  as  the  nature  of  the  proctirement 
allows.  Ex  ofHcio  members  should  be 
selected  for  the  experience  and 
expertise  they  can  provide  to  the  SEB. 
Since  their  advisory  role  may  require 
access  to  highly  sensitive  SEB  material 
and  findings,  ex  officio  membership  for 
persons  other  than  those  identified  in 
paragraph  3.b.  should  be  carefully 
c&nsidered. 
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20.  In  section  1870.303.  Appendix  I. 
chapter  3.  paragraph  301  is  amended  by 
revising  paragraph  301.1.e.(l)  to  read  as 

follows: 

CtMpler  3— Evaluation  Factora, 
Subfactora  and  Elamanta 


301    Mission  Suitability 
1.  Evaluation  Subf actors 

e.  (1)  In  structuring  evaluation 
subfactors  and  elements,  emphasis 
should  ba  placed  on  identiBcation  of 
significant  discriminators,  or  "key 
swingers"— the  essential  information 
required  to  support  a  source  selection 
decision.  Too  many  subfactors  and 
elements  are  detrimental  to  efliactive 
evaluation  of  proposals  and  may  result 
in  a  leveling  or  averaging  out  of  scores 
over  all  proposals.  To  avoid  this 
negative  effect,  the  number  of  subfactors 
under  Mission  Suitability  shall  be  no 
more  than  4  and  the  number  of  elements 
no  more  than  8.  Other  evaluation  factors 
shall  also  be  limited  to  only  essential 
subfactors  and  elements.  Further,  care 
should  be  taken  to  avoid  overlap  and 
redundancy  by  clearly  defining  each 
evaluation  subfactor  and  element. 
Avoiding  such  overlap  assures  an 
offeror  is  not  scored  in  two  or  more 
areas  for  the  same  work. 


21.  In  section  1870.303.  Appendix  I. 
chapter  3.  paragraph  302  is  amended  by 
revising  the  introductory  paragraph  of 
302.2  to  read  as  follows: 


302    Coi 


2.  In  the  Cost  factor  evaluation,  the 
SEB  shall  analyze  the  proposed  costs  or 
prices  of  all  offerors  in  accordance  with 
the  criteria  in  FAR  15.805.  The  SEB  may 
use  any  or  all  tools  available  in 
performing  these  analyses,  including 
information  in  the  Armed  Services 
Pricing  Manual  (ASFM).  If  field  pricing/ 
audit  support  is  requested,  the  request 
should  be  tailored  to  reduce  the  time 
required  for  the  support  and  still  enable 
the  SEB  to  properly  review  proposals. 
Whenever  possible  and  appropriate, 
pricing/audit  support  should  be  limited 
to  that  information  specifically  required 
for  the  SEB  deliberation  process.  All 
pricing/audit  support  requests  should 
specifically  identify  the  limited  areas  for 
which  pricing  assistance  is  required  emd 
should  also  specify  the  response  date 
required  for  timely  accomplishment  of 
SEB  proceedings.  At  the  conclusion  of 


iU  analyses,  the  SEB  shall  advise  the 
SSO  concerning — 

22.  In  section  1870.303.  Appendix  I. 
chapter  4.  paragraph  404  is  amended  by 
adding  text  at  the  end  of  paragraph 
404.1,  revising  paragraph  404.2.m.  and 
adding  paragraph  404.2.n,  to  read  as 
follows: 

Ctiaptar  4— SEB  Oparating  Proeeduraa 
for  Solicitation  and  Evaluation 


404    Request  for  Proposals  (RFPsy- 
Review  and  Approval 

1.  •  •  •  To  streamline  the 
solicitation  review  cycle,  use  of  the 
Solicitation  Review  Board  (SRB) 
technique,  or  its  functional  equivalent, 
is  encouraged  as  an  alternative  to  the 
t^ditional  procedure  of  serial  or 
sequential  coordination  of  the 
solicitation  with  reviewing  offices.  The 
SRB  is  a  meeting  in  which  all  offices 
having  review  and  approval 
responsibilities  meet  to  discuss  the 
solicitation  and  their  concerns. 
Individual  reviewers  should  be  given  a 
reasonable  amount  of  time  to  review  the 
document  prior  to  the  meeting.  At  the 
conclusion  of  the  meeting, 
recommendations  for  changes  are  made 
and  the  solicitation  is  formally 
approved  or  disapproved.  Afterwards, 
formal  written  minutes  reflecting  the 
agreement  of  the  SRB  members  ^all  be 
prepared  and  included  in  the  contract 
file.  Use  of  this  technique  not  only 
expedites  the  review  and  approval 
process,  but  it  also  encourages  the 
synergism  of  a  number  of  acquisition 
professionals  discussing  their  concerns 
in  one  forum. 

2.  *  •  • 

m.  Limitations  on  pages  and  the 
number  of  copies  of  offerors'  initial 
proposals  shall  be  included  in 
accordance  with  NFS  1815.406(d).  In  no 
case  shall  the  total  proposal,  excluding 
cost/price  information,  exceed  500 
pages  using  the  page  definition  of 
1815.406(c),  unless  a  different  limitation 
is  approved  in  writing  by  the 
Procurement  Officer.  Firm  page 
limitation  shall  also  be  established  for 
BAFOs,  If  requested.  The  appropriate 
BAFO  page  hmitations  should  be 
determined  by  considering  the 
complexity  of  the  procurement  and  the 
extent  of  any  written  or  oral 
discussions.  The  same  BAFO  page 
limitations  shall  apply  to  all  offerors. 
Proposal  pages  exceeding  the  specified 
maximums  shall  be  removed  firam  the 
proposal  or  BAFO  and  not  evaluated. 
One  copy  of  these  pages  shall  be 


retained  for  the  official  contract  file  and 
the  remaining  copies  retximed  to  the 
offiBror.  When  excess  pages  are  retximed 
to  the  offeror,  dte  the  Proposal  Page 
Limitations  provision  of  tne  solicitation. 

n.  When  applicable,  a  notice  is 
included  that  offerors  are  invited  to  give 
oral  presentations  after  receipt  of 
proposals  but  before  initial  evaluation. 

23.  In  section  1870.303.  Appendix  I, 
chapter  4.  paragraph  405  is  amended  by 
revising  paragraphs  405.1  and  405.2  to 
read  as  follows: 


405    Preproposal  Ck)nference 

1.  A  preproposal  conference  to  brief 
prospective  offerors  may  be  conducted 
after  a  solicitation  has  been  issued  but 
before  proposals  are  received,  in 
accordance  with  FAR  15.409.  The 
contracting  officer,  in  conjunction  with 
the  SEB,  shall  make  a  determination 
prior  to  issuance  of  the  solicitation 
whether  a  preproposal  conference  will 
be  held.  Ginferences  should  be  held 
only  when  their  value  to  the 
Government  and  prospective  offerors  is 
apparent,  and  the  specifics  of  any  given 
procurement  should  be  carefully 
considered  in  assessing  this  value. 
Generally,  these  conferences  are  of  most 
value  in  complex  acquisitions  where  it 
is  necessary  to  ensure  that  complicated 
specifications  or  requirements  are  fully 
and  clearly  understood.  These 
conferences  can  also  be  of  value  in 
major  on-site  service  contracts  to 
familiarize  offerors  with  the  center 
organization  and  its  physical  layout,  as 
well  as  the  specific  contract  tasks.  (In 
these  latter  cases  site  visits  and 
ebservation  of  on-going  operations 
should  also  be  considered).  In  more 
routine,  less  complex  procurements, 
however,  the  preproposal  conference 
offers  far  less  value  and  should 
normally  not  be  used. 

2.  When  a  preproposal  conference  is 
held,  the  solicitation  shall  include  the 
PreproposaL'Pre-Bid  Conference 
provision  at  1852.215-77,  indicating  the 
time  and  place  of  the  conference.  The 
conference  shall  be  scheduled  to  permit 
prospective  offerors  sufficient  time  after 
the  issuance  of  the  solicitation  to 
become  familiar  with  its  requirements 
but  not  too  late  to  allow  meaningful  use 
of  the  information  obtained  at  the 
conference. 
•       •       •       •       • 

24.  Section  1870.303.  Appendix  I, 
chapter  4.  is  amended  by  redesignating 
paragraphs  406  and  407  as  paragraphs 
407  and  408.  respectively;  adding  a  new 
paragraph  406;  and  adding  paragraph 
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6.d.  to  newly  designated  paragraph  407 
to  read  as  follows: 


406    Offeror  Oral  Presentations 

1.  In  some  cases,  offeror  oral 
presentations  may  expedite  the 
evaluation  and  provida  insight  into  the 
proposals.  These  presentations  are  of 
particular  value  in  procurements  when 
the  proposal  content  is  expected  to  be 
complex  or  when  the  proposal  will 
include  an  unusually  large  number  of 
voliunes.  The  SEB  should  consider  the 
specifics  of  a  given  procurement  in 
assessing  the  value  of  offeror  oral 
presentations,  and  should  utihze  them 
only  when  their  value  is  apparent. 

2.  If  offeror  oral  presentations  are 
held,  they  should  be  conducted  before 
commencement  of  initial  evaluation  of 
proposals,  normally  not  more  than  three 
days  after  receipt.  The  offerors  should 
be  instructed  that  the  presentations  are 
to  be  a  "roadmap"  to  understanding 
their  proposals,  i.e.,  a  discussionofthe 
proposal  organization  and  layout,  and 
where  required  information  and 
elements  are  located.  Although  the 
offeror's  basic  approach  to  satisfying 
soUdtation  reqiiirements  may  be 
explained,  it  is  to  be  done  so  only  in 
general  terms  and  only  to  expedite  the 
Government's  formal  evaluation.  The 
presentation  is  not  intended  for  the 
offerors  to  provide  additional 
information  or  supporting  rationale  that 
was  not  included  in  the  proposal,  nor  is 
it  to  be  a  forum  to  "market"  the 
proposal.  Government  attendees  shall 
not  engage  in  any  discussions  during 
the  oral  presentation,  and  no  proposal 
revisions  may  be  accepted  as  part  of  the 
presentation.  The  Government's 


evaluation  of  offeror  proposals  is  be 
based  on  the  contents  of  the  initial 
proposal,  and  any  information  not 
included  in  the  initial  proposal  that  is 
provided  at  the  oral  presentation  shall 
not  be  evaluated. 

3.  A  typical  presentation  consists  of  a 
strictly  enforced  one  to  two  hour 
briefing  period  followed  by  a  question 
and  answer  period.  Government 
evaluators  may  ask  questions  about  the 
proposal  "roadmap"  only  and  should 
not  engage  in  detailed  discussions  over 
the  value  or  validity  of  the  offeror's 
proposed  approach  to  satisfying 
solicitation  requirements.  All  offerors 
must  be  afforded  the  same  opportimity 
to  brief  and  the  same  briefing 
groundrules.  If  considered  appropriate, 
limitations  may  be  placed  on  the 
number  of  offeror  and  Government 
attendees  to  enstue  the  presentation 
meets  its  intended  purpose.  The  order  of 
presentation  shoula  be  determined  at 
random. 

4.  The  SEB  may  determine  which  of 
the  Government  participants  in  the 
evaluation  may  attend  me  offeror  oral 

Presentations.  However,  to  eliminate 
ias  and  to  ensure  objectivity  diuing  the 
evaluation  process,  any  individual  who 
attends  one  presentation  must  attend  ell 
presentations,  unless  prevented  from 
doing  so  by  emergency  or  other 
imforeseen  event.  The  SEB  shdl  retain 
one  copy  of  all  briefing  materials  (if  any) 
used  in  the  presentation,  as  well  as  SEB- 
prepared  minutes  of  the  meeting,  as 
historical  records  for  the  official 
contract  file.  However,  the  briefing 
materials  and  minutes  shall  not  be  xised 
in  the  formal  evaluation  process. 

407    Initial  Evaluation 


6.  SEB  Findings 

d.  Proposals  may  also  be  evaluated 
and  scored  under  an  alternate  method 
that  does  not  require  scoring  after  initial 
evaluation  of  proposals.  It  normally  may 
only  be  used  when  two  conditions  exist: 
(1)  relatively  few  (e.g.,  two  or  three) 
proposals  are  received;  and  (2)  a  full 
scoring  or  ranking  of  proposals  is  not 
required  to  make  the  determination  that 
all  offerors  are  in  the  competitive  range. 
If  during  the  initial  evaluation  of 
proposals,  it  becomes  apparent  that  all 
offerors  will  be  in  the  competitive  range, 
the  SEB  may  then  elect  to  use  the 
alternate  method  of  initial  evaluation  by 
making  this  competitive  range 
determination  without  formally  scoring 
or  ranking  the  proposals  or  generating 
the  extensive  documentation  required  to 
support  this  scoring  or  ranking.  Once 
the  alternate  method  is  chosen,  the 
initial  evaluation  is  completed  whan  the 
SEB  determines  strong  and  weak  points 
for  all  proposals  and  develops  questions 
for  written  and  oral  discussions.  The 
SEB  will  then  proceed  directly  to  the 
discussion  phase  of  the  evaluation 
process.  Only  the  BAFO  is  fully  scored 
and  ranked,  and  the  results  of  this 
scoring  or  ranking  are  presented  to  the 
SSO  to  assist  the  selection  decision.  The 
principal  benefit  in  using  the  ahemate 
scoring  method  is  the  reduced  time  and 
resources  associated  with  not 
performing  two  separate  and  complete 
proposal  scorings  along  with  the 
attendant  documentation. 
•       •       •       •       • 

[FR  Doc.  93-28544  Filed  ll-19-«3;  8:45  am] 
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TWs  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  put>l)c  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
pufpose  of  these  notices  is  to  give  interested 
peraons  an  opportunity  to  participate  in  the 
rule  maidng  prior  to  the  adoption  of  the  final 
ruiee. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DodM  Na  •3-IIW-16»-AO] 

AirworthlneM  DIractives;  Jetstream 
Aircraft  Umllad  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administraticm,  DOT. 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM).  ^^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  ATP  airplanes. 
This  proposal  would  require 
replacement  of  certain  circuit  breakers 
on  the  left-  and  right-hand  AC  generator 
panel  asBemblies  with  new  circuit 
breakers.  This  proposal  is  prompted  by 
reports  of  failures  due  to  localized 
overheating  of  the  electric  power  circuit 
for  the  air  conditioning  recirculation  fan 
in  the  environmental  control  system 
(ECS).  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  recirculation  fan  circuit  from 
overheating,  which  could  lead  to  smoke 
and/or  flame  in  the  fuselage. 
DATES:  Comments  must  be  received  by 
January  24, 1994. 
ADDRESSES:  Submit  comments  in 
IripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
166-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.nL, 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Jetstream  Aircraft,  Inc..  P.O.  Box  16029, 
Dulles  hitemational  Airport. 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-166-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-166-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Jetstream  Model  ATP 
airplanes.  The  CAA  advises  that  reports 
have  been  received  of  failures  of  the 


electric  power  circuit  for  the  air 
conditioning  recirculation  fan  in  the 
environmental  control  system  (ECS). 
Investigation  revealed  that  these  failures 
were  caused  by  localized  oveAeating  of 
the  recirculation  fan  circuit  This 
localized  overheating  has  been 
attributed  to  certain  Texas  Instrument 
circuit  breakers  that  fail  to  protect  the 
electrical  power  circuit  properly  when  a 
recirculation  fan  electrical  circuit 
overload  condition  exists.  Circuit 
breaker  failure  and  resultant 
recirculation  fan  circuit  overheating 
could  lead  to  smoke  and/or  flame  in  the 
fuselage. 

Jetstream  has  issued  Service  Bulletin 
ATP-21-24-10306A.  dated  July  30, 
1993.  that  describes  prot»dures  for 
replacement  of  Texas  Instrument  circuit 
breakers  1HG3  and  2HG3  having  part 
number  (P/N)  6TC4-10.  on  the  left-  and 
right-hand  AC  generator  panel 
assemblies  at  zones  131-05-00  and 
132-05-00.  respectively.  TTie  service 
bulletin  recommends  replacement  with 
Genelco  circuit  breakers  having  P/N 
4330-014-10,  which  incorporate  design 
features  that  will  assure  opening  of  the 
circuit  breaker  under  all  expected 
excessive  current  conditions.  Such 
opening  will  prevent  overheating  of  the 
recirculation  fan  circuit.  The  service 
bulletin  recommends  that  the 
replacement  of  the  circuit  breakers  be 
accompUshed  within  1,500  hours  time- 
in-service.  The  CAA  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  appUcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
idenUfied  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  certain  Texas  Instrument 
circuit  breakers  on  the  left-  and  right- 
hand  AC  generator  panel  assembUes 
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with  certain  Geneico  circuit  breakers. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
However,  based  upon  the  potential  for 
smoke/flame  in  fuselage  and  the  adverse 
consequences  of  such  a  condition,  the 
FAA  has  determined  that  the  proposed 
replacement  must  be  accomplished 
within  a  more  timely  time  frame  than 
1,500  hours  time-in-service,  as  is 
recommended  in  the  referenced  service 
bulletin.  Therefore,  this  action  proposes 
that  the  replacement  be  accomplished 
within  600  hours  time-in-service. 

The  replacement  circuit  breakers  have 
been  installed  during  production  on 
airplanes  beginning  with  serial  number 
2066.  Therefore,  this  proposed  rule 
would  be  apphcable  only  to  airplanes 
having  serial  numbers  2002  through 
2065  inclusive. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $225  per 
airplane.  Based  on  these  hgures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $3,350, 
or  $335  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  hetein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  AircraA  Limited  (Fonnerly  Britisb 
Aerospace):  Docket  93-NM-166-AD. 

Applicability:  Model  ATP  airplanes,  serial 
numbers  2002  through  2065  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  recirculation  fan  circuit 
from  overheating,  which  could  lead  to  smoke 
and/or  flame  in  the  fuselage,  accomplish  the 
following: 

(a)  Within  600  hours  time-in-service  after 
the  effective  date  of  this  AD,  replace  Texas 
Instrument  circuit  breakers  1HG3  and  2HG3 
having  part  number  (P/Nf)  6TC4-10,  on  the 
left-  and  right-hand  AC  generator  panel 
assemblies  at  zones  131-05-00  and  132-05- 
00,  respectively,  with  Geneico  circuit 
breakers  having  P/N  4330-014-10,  in 
accordance  with  Jetstream  Service  Bulletin 
ATP-21-24-10306A.  dated  July  30, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Ronton,  Washington,  on 
November  16. 1993. 
Dureil  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-28575  Filed  11-19-93;  8:45  am) 

BiUMO  CODE  4t10-1># 


14  CFR  Part  39 


[Docket  No.  93-NM-159-AD] 

Airworthiness  Directives;  Dassault 
Aviation  Model  IMIystere-Falcon  50 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Aviation  Model 
Mystere-Falcon  50  series  airplanes.  This 
proposal  would  require  replacement  of 
certain  attachment  clamps  installed  on 
the  engine  exhaust  ducts  with  improved 
clamps.  This  proposal  is  prompted  by 
reports  of  failures  of  certain  attachment 
clamps  due  to  fatigue  cracking.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  failures, 
which  could  cause  exhaust  gas  to  leak 
and,  subsequently,  could  trigger  a  false 
engine  fire  alarm. 

DATES:  Comments  must  be  received  by 
Janaury  24, 1994. 

AOOnESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
159-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Falcon  Jet  Corporation,  Customer 
Support  Department,  Teterboro  Airport, 
Teterboro,  New  Jersey  07608.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Slotte,  Aerospace  Engineer, 
ANM-113,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2797;  fax  (206) 
227-1320. 
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SUPnOieiTARY  INFORMATION: 
ConuneBU  Invited 

Interested  persons  are  invited  to 
participate  in  the  maiung  of  the 
propomd  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  EJocket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  "Ilie  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  Gomments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  willing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
mvist  s\Amit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-159-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availabilaty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-JVIM-159-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discossjoa 

The  Direction  Generale  de  I'Aviation 
CivUe  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Aviation  Model  Mystere-Falcon  50 
series  airplanes.  The  DGAC  advises  that 
there  have  been  nvunerous  reports  of 
failures  of  certain  attachment  clamps 
installed  on  the  engine  exhaust  ducts. 
Subsequent  to  some  of  these  incidents, 
exhaust  gas  leaked  from  the  engine 
exhaust  duct  and  triggered  a  false 
engine  fire  alarm.  A  false  engine  fire 
alarm  could  prompt  the  flight  crew  to 
unnecessarily  deploy  fire  extinguishing 
agent.  Sudi  action  may  reduce  the 
concentration  of  the  agent  to  levels 
below  that  required  to  extinguish  an 
engine  fire.  Subsequent  investigation 
revealed  that  these  clamps  (v-band 


clamps),  which  connect  the  engine 
exhaust  duct  to  the  aft  body  of  the 
airplane,  failed  due  to  fatigue  cracking. 
This  condition,  if  not  corrected,  could 
cause  exhaust  gas  to  leak  and. 
subsequently,  could  trigger  a  false 
engine  fire  alarm.  (However,  there  have 
been  no  reports  of  any  engine  fire 
occurring  in  service  that  has  been  due 
to  the  failiue  of  these  attachment 
clamps.) 

Dassault  Aviation  has  issued  Service 
Bulletin  F50-229  (F50-54-13).  Revision 
1.  dated  July  21. 1993.  that  describes 
procedures  for  replacing  certain 
attachment  clamps  installed  on  the 
engine  exhaust  ducts  with  improved 
attachment  clamps.  Because  tne 
improved  clamps  have  a  larger  and 
thicker  band,  they  are  less  susceptible  to 
fatigue  cracking.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
93-113-013(B).  dated  July  21, 1993,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Thia  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  Tlie  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  opwation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  certain  attachment 
clamps  installed  on  the  engine  exhaust 
ducts  with  improved  clamps.  The 
replacement  would  be  required  to  be 
accomplished  in  accordance  vrith  the 
service  bulletin  described  previously. 

The  proposed  AD  also  would  require 
inspections  of  certain  other  attachment 
clamps  installed  on  the  engine  exhaust 
ducts  to  verify  if  the  clamp  screw  is 
straight,  to  verify  if  the  tightening  torque 
value  of  the  clamp  screw  is  acciirately 
marked  on  the  attachment  clamp,  and  to 
verify  that  the  clamp  screw  is  tightened 
to  the  correct  torque  value.  If  any 
discrepancy  is  detected,  the  proposed 
AD  also  woidd  require  replacement  of 
the  clamp,  correction  of  the  marking,  or 
tiglitening  of  the  clamp  screw. 

The  FAA  estimates  Qiat  133  airplanes 
of  U.S.  registry  would  be  aHected  by  this 
proposed  AD.  that  it  would  take 


approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is 555  per 
work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  propo^  AD  on 
U.S.  operators  is  estimated  to  be  $7,315, 
or  $55  per  airplane.  This  total  cost 
figure  assmnes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regtilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transpcHtation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AJRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbarity:  49  U.S.C.  App  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  AviatioK  Docket  93-NM-1S9-AD. 
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Applicability:  Model  Mystere-Falcon  50 
series  airplanes,  serial  numbers  2  through 
216  inclusive;  equipped  with  exhaust  duct 
attachment  clamps,  part  number  (P/N) 
NH1002299-10  or  P/N  NH1007763-10; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  attachment  clamps 
installed  on  the  engine  exhaust  ducts,  which 
could  cause  exhaust  gas  to  leak  and, 
subsequently,  could  trigger  a  false  engine  fire 
alarm,  accomplish  the  following: 

(a)  For  airplanes  equipped  with  exhaust 
duct  attachment  clamps  having  P/N 
NH1002299-10:  Within  300  flight  hours  after 
the  effective  date  of  this  AD,  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  replace  attachment 
clamps  having  P/N  NH1002299-10  with 
attachment  clamps  having  P/N  NH1007763- 
10,  in  accordance  with  Dassault  Aviation 
Service  Bulletin  F50-229  (F50-54-13), 
Revision  1,  dated  July  21, 1993. 

(b)  For  airplanes  equipped  with  exhaust 
duct  attachment  clamps  having  P/N 
NH1007763-10:  Within  1,400  flight  hours 
after  the  effective  dale  of  this  AD,  inspect  the 
attachment  clamps  installed  on  the  engine 
exhaust  ducts  to  verify  if  the  clamp  screw  is 
straight  (not  bent). 

(1)  If  the  clamp  screw  is  straight,  prior  to 
further  flight,  verify  if  the  tightening  torque 
value  of  the  screw  is  marked  on  the 
attachment  clamp  as  follows:  "Normal  Net 
Torque  100-120 IN-LBS." 

(i)  If  the  marking  is  as  specified  in 
paragraph  (b)(1)  of  this  AD,  no  further  action 
is  required. 

(ii)  If  the  marking  is  not  as  specified  in 
paragraph  (b)(1)  of  this  AD,  prior  ta  further 
flight,  erase  the  incorrect  marking  and 
replace  it  with  the  correct  tightening  torque 
value. 

(iii)  After  correcting  the  marking,  prior  to 
further  flight,  ensure  that  the  clamp  screw  is 
secured  to  the  tightening  torque  value 
specified  in  paragraph  (b)(1)  of  this  AD. 

(2)  If  the  clamp  screw  is  bent,  prior  to 
further  flight,  replace  the  discrepant 
attachment  clamp  with  a  new  attachment 
clamp  having  the  same  part  number,  in 
accordance  with  the  Accomplishment 
Instructions  of  Dassault  Aviation  Service 
Bulletin  F50-229  (F50-54-13),  Revision  1. 
dated  July  21, 1993. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  exhaust  duct 
attachment  clamp  having  P/N  NH1007763- 
10  on  any  airplane,  unless  that  attachment 
clamp  is  marked  "Normal  Net  Torque  100- 
120  IN-LBS." 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton,  Washington,  on 
November  16, 1993. 

DaiTcU  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-28576  Filed  11-19-93;  8:45  am) 
BtLUNO  CODE  4«10-1># 


DEPARTMEffT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701, 784,  and  817 
RIN  1029-AB69 

Permanent  Regulatory  Program; 
Underground  Mining  Permit 
Application  Requirements; 
UndergrourKl  Mining  Performance 
Standards 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  extension  of 
public  comment. 

SUMMAHY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
(DOI)  extends  imtil  January  24, 1994, 
the  public  comment  period  on  the 
proposed  rule  pubUshed  in  the 
September  24, 1993,  Federal  Register 
(58  FR  50174).  This  will  provide  more 
time  in  which  to  comment  on  the 
proposed  rule. 

DATES:  Written  Comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  January  24, 1994. 
ADDRESSES:  Written  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660,  800 
North  Capitol  St.,  Washington,  DC;  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  660  NC, 
1951  Constitution  Avenue  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  R.  Broderick,  Branch  of  Federal 
and  Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue.  NW.,  Washington, 
DC  20240;  telephone  (202)  208-2564, 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1993  (58  FR  50174),  OSM 


published  a  proposed  rule  which  would 
reqviire  all  underground  coal  mining 
operations  conducted  after  October  24, 
1992,  to  promptly  repair  or  compensate 
for  material  damage  to  non-commercial 
buildings  and  occupied  residential 
dwellings  and  related  structures  as  a 
result  of  subsidence  due  to  imdergroimd 
coal  mining  operations;  rehabilitate, 
restore,  or  replace  identified  structures 
and  compensate  owners  in  the  full 
amount  of  the  diminution  in  value 
resulting  fi-om  the  subsidence;  replace 
water  supplies  which  have  been 
adversely  affected  by  underground  coal 
mining  operations;  perform  a  pre- 
subsidence  survey  and  repair  or 
compensate  for  subsidence-related 
damage  caused  by  underground  mining 
activities  to  structiues  or  facihties;  and 
provide,  when  necessary,  an  additional 
performance  bond  to  cover  subsidence- 
related  material  damage.  The  proposed 
rule  provides  for  broader  protection  of 
structures  by  removing  the  provision 
that  imposes  a  State  law  Umitation  on 
an  underground  coal  mine  operator's 
liabih  y  for  damage  to  structxues. 
Performance  standards  required  by  the 
Energy  PoUcy  Act  of  1992  would  be 
enforceable  nationwide  immediately 
upon  the  effective  date  of  the  final  rule. 
The  comment  period  for  the  proposed 
rule  was  scheduled  to  close  on 
November  23, 1993.  However,  an 
extension  was  requested  in  order  to 
provide  more  time  in  which  to  comment 
on  the  proposed  rule.  Therefore,  OSM  is 
extending  the  comment  period. 
Comments  will  now  be  accepted  until  5 
p.m.  local  time  on  January  24, 1994. 

Dated:  November  16. 1993. 

Brent  Wahlquist, 

Assistant  Director,  Reclamation  and 
Regulatory  Policy. 

(FR  Doc.  93-28605  Filed  11-1&-93;  8:45  am) 
BILUNQ  CODE  4310-06-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  16 
[FRL-4804-6] 

Privacy  Act  of  1 974;  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  amend  its 
regulations  implementing  the  Privacy 
Act  of  1974,  as  amended,  by  exempting 
a  new  system  of  records  from 
compUance  with  certain  subsections  of 
the  Act.  The  new  EPA-30  system  of 
records,  which  was  published  recently 


Federal  Register  /  Vol.  5B,  No.  223  /  Monday.  November  22.  1993  /  Proposed  Rules 


61639 


in  the  Federal  Register,  is  called  "OIG 
Hotline  Allegation  System— EPA/OIG" 
and  is  maintained  by  the  Office  of 
Inspector  General  (OIG).  The  proposed 
rule  will  add  this  new  system  of  records 
to  the  other  systems  of  records  for 
which  EPA  has  already  claimed  a 
specific  exemption  under  the  Privacy 
Act.  This  amendment  is  made  to 
maintain  the  efficiency  and  integrity  of 
OIG  investigations,  audits,  or  referrals 
that  result  from  complaints  concerning 
the  possible  existence  of  activities 
constituting  a  violation  of  law,  rules,  or 
regulations,  mismanagement,  gross 
waste  of  funds,  abuse  of  authority,  or  a 
substantial  and  specific  danger  to  the 
public  health  or  safety. 
DATES:  Comments  must  be  submitted  on 
or  before  December  22, 1993. 
ADDRESSES:  Interested  persons  may 
submit  written  comments  to:  John  C 
Jones,  Assistant  Inspector  General  for 
Management.  Office  of  Inspector 
General  (A-109),  Environmental 
Protection  Agency,  401 M  Street.  SW.. 
Washington.  DC  20460. 

Comments  received  on  this  proposed 
rule  will  be  available  for  reviewing  and 
copying  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays,  in  Rm,  NE314,  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC. 

FOR  FURTMER  MPORMATKM  CONTACT:  John 
C.  Jones,  (202)  260-4912. 
SUPPLEMENTARY  MFORtlATlON:  On  July  2, 
1986,  EPA's  final  rule  exempting  several 
systems  of  records  from  compliance 
with  certain  subsections  of  the  Privacy 
Act  of  1974  was  published  in  the 
Federal  Register  (51 FR  24145).  EPA 
claimed  a  specific  exemption  for  four 
systems  of  records  under  the  authority 
of  5  U.S.C.  552a(k)(2).  The  exempted 
systems  of  records  are  identified  at  51 
FR  24146  and  24148  and  are  codified  at 
40  CFR  16.14(a)(1). 

EPA  has  proposed  to  add  a  new 
system  of  records  to  those  systems  of 
records  for  which  exemptions  have 
already  been  claimed.  Tliis  new  EPA-30 
system  of  records  is  called  "OIG  Hotline 
Allegation  System— EPA/OIG."  A  notice 
desciihiag  that  system  of  records  was 
published  in  the  Federal  Regbter 
recently. 

Under  As  Inspector  Genoal  Act  of 
1978,  as  amended.  5  U.S.C  app..  EPA's 
Inspector  General  has  the  duty  to 
recommend  policies  for  and  to  conduct, 
supervise,  and  coordinate  activities  in 
EPA  and  between  EPA  and  other 
Federal.  State,  and  load  governmental 
agencies  wltfi  respect  to:  (1)  The 
prevention  and  detection  of  fraud  in 
programs  and  opoations  administned 
or  financed  by  EPA,  and  (2)  the 


identification  and  prosecution  of 
participants  in  such  fraud.  In  addition, 
whenever  the  Inspector  General  has 
reasonable  grounds  to  beUeve  there  has 
been  a  violation  of  Federal  criminal  law, 
the  Inspector  General  must  report  the 
,  matter  expeditiously  to  the  Attorney 
General. 

The  OIG  Hotline  Allegation  System, 
which  Is  operated  and  maintained  by 
the  OIG,  Oiffice  of  Management,  Program 
Management  Division,  contains 
complaints  and  allegations  received 
from  employees  of  EPA,  employees  of 
other  Federal  agencies,  employees  of 
State  and  local  agencies,  and  private 
citizens  concerning  the  possible 
existence  of  fraud  relating  to  Agency 
prowams  and  operations.  The  system 
has  oeen  created  In  major  part  to 
support  the  criminal  law  enforcement 
activities  assigned  by  the  Inspector 
General  to  the  Assistant  Inspector 
General  for  Investigations. 

In  addition  to  its  principal  function 
pertaining  to  the  enforcement  of 
criminal  laws,  the  OIG  Hotline 
Allegation  System  contains  complaints 
and  allegations  received  from  various 
sources  concerning  the  possible 
existence  of  activities  constituting  a 
noncriminal  violation  of  law,  rules,  or 
regulations,  mismanagement  gross 
waste  of  funds,  abuse  of  authority,  or  a 
substantial  and  specific  danger  to  the 
public  health  or  safety.  Such  complaints 
and  allegations  are  referred  to 
investigators  or  auditors  in  the  OIG.  to 
other  components  of  EPA,  or  to  other 
Federal,  State,  or  local  governmental 
agencies,  as  appropriate. 

Under  5  U.S.C.  552a(k)(2),  the  head  of 
anyagency  may  exempt  a  system  of 
records  from  certain  subsections  of  the 
Privacy  Act  of  1974  if  it  contains 
investigatory  material  compiled  for  law 
enforcement  purposes,  other  than 
material  within  the  scope  of  5  U.S.C 
552a(j)(2),  subject  to  certain  restrictions. 
Accordingly,  EPA  proposes  to  exempt 
this  system  of  records  to  the  extent  that 
it  contains  investigatory  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
5  U.S.C  552a(j)(2).  from  the  foUov»ring 
subsections  of  the  Privacy  Act  of  1974, 
as  permitted  by  5  U.S.C.  552a(k){2):  5 
U.S.C  552a(c)(3).  (d).  (e)(1),  (e){4KG). 
(H),  and  (I),  and  (f). 

Reas(m8  for  exemptions:  EPA 
proposes  to  exempt  this  system  of 
records  from  the  above  requirements  of 
the  Privacy  Act  of  1974  to  accomplish 
the  law  enforcement  functions  of  the 
OIG  (e.g.,  to  prevent  subjects  of 
investigations  from  frustrating  the 
investigatory  process  by  discovering  the 
acxipe  and  progress  of  an  investigation; 
to  prevent  the  disclosiue  of  investigative 


techniques;  to  fulfill  commitments  made 
to  protect  confidentiality  of  sources;  to 
maintain  access  to  sources  of 
information;  and  to  avoid  endangering 
these  sources  and  law  enforcement 
personnel).  Additional  reasons  for 
exempting  this  system  of  records  are  set 
forth  in  EPA's  final  rule  pertaining  to 
Privacy  Act  exemptions  publishea  in 
the  Federal  Reciter  of  July  2, 1986  (51 
FR  24145), 

Executive  Order  12866 

Undo"  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Older. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  residt  in  a  rule  that  may: 

(1)  Have  an  annual  efiect  on  the 
economy  of  $100  million  or  more  or 
adversely  efiiact  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  iiu^onsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Ex^tive  Order 
12866. 

However,  OMB  will  review  this  rule 
diuing  the  public  comment  period  and 
provide  EPA  with  any  comments. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not 
constitute  an  information  collection 
request  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C  3501  et  seq.  Therefore,  this 
proposed  rule  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980. 

Regulatory  Flexfliility  Act 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603.  requires 
EPA  to  prepare  and  make  avail^le  for 
conunent  an  initial  regulatory  flexibility 
anal)rsis  in  connection  with  any 
rulemaking  for  whidi  EPA  must  publish 
a  general  notice  of  proposed 
rulemaking.  The  initial  regulatory 
flexibility  analysis  must  describe  the 
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impact  of  the  proposed  rule  on  small 
business  entities. 

Section  605(b)  of  the  Act,  however, 
provides  that  section  603  of  the  Act 
"shall  not  apply  to  any  proposed  or 
final  rule  if  the  head  of  the  Agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b).  EPA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule,  which  exempts  the  OIG 
Hotline  Allegation  System  from  certain 
provisions  of  the  Privacy  Act  of  1974, 
will  not  have  any  economic  impact  on 
small  entities. 

List  of  Subiects  in  40  CFR  Part  16 

Environmental  protection.  Privacy. 

Dated:  October  22, 1993. 
Carol  M.  Browner, 
Administrator 

Therefore,  it  is  proposed  that  40  CFR 
part  16  be  amended  as  follows: 

PART  16— (AMENDED] 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a. 

2.  Section  16.14  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§16.14    Specific  exemptions. 

(a)  Exemptions  under  5  U.S  C. 
552a(k)(2). —il)  Systems  of  records 
affected. 

EPA-2  General  Personnel  Records— EPA. 
EPA-4  OIG  Criminal  Investigative  Index  and 

Files— EPA/OIG. 
EPA-5  OIG  Personnel  Security  Files— EPA/ 

OIG. 
EPA-17  NEIC  Criminal  Investigative  Index 

and  Files— EPA/NEIC/OCI. 
EPA-30  OIG  Hotline  Allegation  System— 

EPA/OIG. 
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40  CFR  Part  51 
[AD-FRL-4516-31 


Preparation,  Adoption,  and  Submittal 
of  State  Implementation  Plans: 
Methods  for  Measurement  of  Visible 
Emissions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 


SUMMARY:  EPA  is  today  proposing  three 
methods  for  State  Implementation  Plan 
(SIP)  applications.  The  three  proposed 
methods  are  visible  emission  test 
procedures  that  are  to  be  included  as 
Methods  203A,  203B.  and  203C  in 
appendix  M.  The  data  reduction 
procedures  in  existing  visible  emission 
methods  are  not  sufficient  for  all  SIP 
applications.  This  action  provides  States 
with  an  expanded  array  of  data 
reduction  procedures  to  determine 
compliance  with  various  types  of  State 
implementation  plan  (SIP)  opacity 
regulations.  These  data  reduction 
procedures  constitute  the  primary 
difference  between  the  existing  method, 
Method  9  of  appendix  A  of  40  CFR  part 
60  (Standards  of  Performance  for  New 
Stationary  Sources)  and  Methods  203A, 
203B.  and  203C  of  appendix  M  of  part 
51  (Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans).  This  action  is 
necessary  because  SIP  opacity 
regulations  may  have  certain  opacity 
data  reduction  provisions  that  are  not 
consistent  with  the  data  averaging 
procedures  specified  in  Method  9  of 
part  60. 

DATES:  Comments:  Comments  must  be 
received  on  or  before  January  21, 1994. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  13, 1993,  a  public 
hearing  will  be  held  on  December  22, 
1993,  beginning  at  10  a.m.  Persons 
interested  in  attending  the  hearing 
should  contact  Ms.  Shelby  Joumigan  of 
EPA  at  (919)  541-5543  to  verify  that  a 
hearing  will  be  held.  If  a  hearing  is  held, 
a  verbatim  transcript  will  be  placed  in 
the  docket. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  Branch  secretary  at  (919) 
541-5543  by  December  13. 1993. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention,  Docket  No.  A-84-22, 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington.  DC 
20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laboratory  Building,  Research  Triangle 
Park.  North  Carolina  27711.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Shelby  Joumigan, 
Emission  Measurement  Branch  (ME)- 
19),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  (919)  541-5543. 

Background  Information  Documents. 
The  Background  Information  Document 


(BID)  for  the  proposed  standard  may  be 
obtained  from  the  docket  or  from  the 
U.S.  EPA  library  (MD-35),  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)  541-2777. 

Docket.  Docket  No.  A-84-22, 
containing  supporting  information  used 
in  developing  the  proposed  methods,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  Docket  Section,  Waterside 
Mall,  room  1500, 1st  Floor,  401  M  Street 
SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  the 
proposed  rule,  contact  Mr.  Roy  Huntley 
at  (919)  541-1060  or  Mr.  Peter  Westlin 
at  (919)  541-1058,  Emission 
Measurement  Branch  (MD-19), 
Technical  Support  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 

information  presented  jn  this  preamble 
is  organized  as  follows": 

I.  Background 

A.  Introduction 

B.  Summary  of  the  1986  Proposal 

C.  Comments  on  the  1986  Proposal 

D.  1990  Promulgation  of  Part  51,  Appendix 
M 

E.  Additional  Technical  Work  Since  the 
1986  Proposal 

F.  Accuracy  of  Methods 

II.  Proposed  Revisions  to  the  1986  Proposal 

A.  Summary  of  Proposed  Revisions 

B.  Rationale  for  Revisions  to  Proposed 
Method  F-1 

C.  Rationale  for  Proposal  as  a 
Recommended  Method  in  40  CFR  Part  51 

D.  Rationale  for  Proposed  Procedures  for 
Fugitive  Emissions  Applications 

ni.  Administrative  Requirements 

A.  Docket 

B.  Office  of  Management  and  Budget 
Reviews 

C.  Regulatory  Flexibility  Act  Compliance 

I.  Background 

A.  Introduction 

Section  110  of  the  Clean  Air  Act 
(CAA).  as  amended  (42  U.S.C.  7410), 
specifies  that  States  are  to  submit  plans 
for  the  approval  of  EPA  that  provide  for 
the  attainment  and  maintenance  of  air 
quality  standards  through  control 
programs  directed  at  sources  of  air 
pollutants.  Many  SIP's  include 
regulations  limiting  pollutant  emissions 
by  limiting  opacity  (i.e.,  visible 
emissions). 

The  only  general  visible  emission 
observation  test  procedure  in  40  CFR 
part  60  is  Method  9  of  appendix  A. 
Method  9  contains  procedures  for  the 
training  and  certification  of  observers, 
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field  procedures  for  the  determination 
of  plume  opacity,  and  a  data  reduction 
"procedure. 

The  EPA  revised  Method  9  on 
November  12. 1974  (39  FR  39872).  In 
the  preamble  to  that  revision,  EPA 
recognized  that  the  Method  9  data 
reduction  techniques  were  not 
appropriate  for  some  types  of  SIP 
opacity  regulations.  The  preamble  also 
stated  EPA's  intent  to  propose 
procedures  to  enforce  SIP  limitations 
that  were  not  adequately  addressed  by 
Method  9.  Such  SIP  limitations  include 
those  with  time-exception  provisions  (a 
limit  incorporating  an  allowance  of  a 
specified  number  of  minutes  in  an  hour 
in  which  the  opacity  limit  may  be 
exceeded),  as  well  as  those  that  specify 
averaging  times  other  than  6  minutes. 
Also,  Method  9  did  not  address  data 
reduction  procedures  for  instantaneous 
Umitations  (sometimes  called  caps)  on 
visible  emissions  which  are  included  in 
some  SIP'S. 

A  1983  report.  "Opacity  Regulations: 
Summary  of  State  Regulations  and 
Rulemaking  Status"  (Docket  No.  A-84- 
22),  indicated  that  State  regulations 
incorporating  opacity  limits  include  a 
variety  of  types  of  opacity  limits.  The 
limits  generally  specify  a  maximum 
opacity  that  a  source  is  allowed  to  emit, 
as  determined  by  a  trained  observer. 
Some  regulations  limit  opacity  for  a 
specified  number  of  minutes  in  an  hour 
(time  exception),  others  limit  opacity 
levels  as  averaged  over  a  specified 
number  of  minutes  (time  averaged),  and 
others  specify  limits  that  are  never  to  be 
exceedmj  (instantaneous  limitation). 

In  order  to  provide  appropriate  data 
reduction  procedures  for  opacity  limits 
that  are  inconsistent  with  Method  9, 
EPA  proposed  new  visible  emission  test 
procedures  for  evaluating  compUance 
with  opacity  standards  on  August  29, 
1986  (51  FR  31076). 

B.  Summary  of  the  1986  Proposal 

The  1986  Federal  Register  notice 
proposed  to  incorporate  a  new  method. 
Method  F-1,  into  a  new  appendix  F  (51 
FR  31076.  August  29, 1986).  Part  52  of 
40  CFR  provides  regulations  for  various 
SIP  requirements,  such  as  the  Federal 
prevention  of  significant  deterioration 
(PSD)  program,  and  other  control 
program  elements.  Proposed  Method  F- 
1  contained  field  and  observer 
certification  procedures  identical  to 
those  of  Method  9.  Proposed  Method  F- 
1  and  Method  9  differed  only  in  data 
reduction  procedures  for  determining 
compliance  with  SIP  regulations  that 
contain  time-exception,  time-averaged 
(2  minutes  or  greater),  and 
instantaneous  limitations.  The  data 
reduction  procedures  in  proposed 


Method  F-1  were  based  on  a  number  of 
inethod  studies.  The  1986  notice  also 
discussed  the  accuracy  of  each  of  the 
new  procedures  (51  FR  31079,  August 
29, 1986). 

The  1986  proposal  indicated  EPA 
would  select  the  visible  emission  test 
method  and  data  reduction  procedures 
in  part  52  that  best  ensured  enforcement 
of  the  SIP  visible  emission  standard  in 
a  manner  consistent  with  the  original 
language  in  the  Federally-approved  or 
promulgated  SIP.  Further.  EPA  would 
assume  that  a  State  intended  a  6-minute 
averaging  time  for  SIP  opacity 
regulations  with  no  specific  reference  to 
time-exception,  time-averaged,  or 
instantaneous  Limitations. 

C.  Comments  on  the  1986  Proposal 

The  EPA  solicited  public  comments 
on  proposed  Method  F-1  and  received 
24  comment  letters  from  parties 
representing  industry-,  utilities,  trade 
associations.  State  and  local  air 
pollution  control  agencies,  and  one 
Federal  agency.  Commenters  addressed 
many  di^rent  issues,  some  of  which 
have  contributed  to  the  changes 
incorporated  in  today's  proposed 
methods.  All  comments  addressing 
either  the  originally-proposed  Method 
F-l  or  today's  action  will  be  addressed 
at  the  time  of  promulgation,  and  only 
those  comments  directly  related  to  the 
changes  made  to  proposed  Method  F-1 
for  incorporation  into  Methods  203A, 
203B,  and  203C  are  summarized  in  this 
section. 

Proposed  Use  of  Method  F-1  Affecting 
Existing  State  Implementation  Plans 

Some  commenters  on  proposed 
Method  F-1  argued  that  using  a  new 
method  in  determining  compliance  with 
existing  opacity  standards  would 
constitute  a  change  in  the  standards 
themselves.  Therefore,  they  argued  that 
incorporation  of  the  new  method 
constituted  improper  rulemaking 
procedures,  since  previously-approved 
SIP'S  would  be  amended  without 
adequate  notice  and  hearings.  The 
commenters  further  argued  that  because 
existing  SIP's  either  specified  a  test 
method  or  assumed  the  use  of  Method 
9,  the  new  test  method,  if  applied  to 
existing  SDP's.  could  render  existing  SIP 
opacity  standards  more  stringent  than 
originally  intended.  Several  commenters 
expressed  particular  concern  that  the 
application  of  the  proposed  Method  F- 
1  would  make  compliance  with  time- 
exception  regulations  more  difficult 
than  intended  by  the  SIP's. 

Data  Reduction  Techniques 

Some  commenters  stated  that  for 
time-exception  standards.  Method  F-1 


would  eliminate  the  intended  leniency 
afforded  by  Method  9's  6-minute 
averaging.  Other  commenters  stated  that 
for  instantaneous  standards,  the  2- 
minute  averaging  time  called  for  in 
Method  F-1  would  be  inadequate  for 
enforcement,  and  a  shorter  averaging 
time  was  recommended. 

AdmissibiUty  of  Evidence 

The  Method  F-1  proposal  stated  that 
promulgation  of  test  methods  in  part  52 
or  60  of  40  CFR  is  not  intended  to  alter 
the  conditions  of  admissibiUty  of 
evidence  to  prove  violation.  Two 
commenters  stated  that  including  the 
statement  on  admissibiUty  of  evidence 
was  inappropriate.  The  commenters 
stated  that  decisions  on  admissibility  of 
evidence  must  be  made  by  the  courts. 

Nonprocess  Fugitive  Dust  Emissions 

One-third  of  the  Method  F-1 
commenters  stated  that  the  appUcation 
of  the  proposed  method  to  nonprocess 
fugitive  dust  emissions  was  premature. 
The  commenters  recommended  further 
evaluation  of  the  accuracy  of  Method  F- 
1  for  these  emissions,  modification  of 
observation  procedures,  and  averaged 
rather  than  a^ggregated  data  reduction 
procedures.  Commenters  referred  to  the 
difference  in  the  character  of  the 
fugitive  emissions  pliune  and  the 
increased  complexity  of  taking  visual 
observations  for  fugitive  emissions. 

D.  1990  Promulgation  of  Part  51. 
Appendix  M 

In  a  separate  action,  on  April  17. 1990 
(55  FR  14246).  EPA  promulgated 
Methods  201  and  201A  for  the 
measurement  of  stack  particulate  matter 
with  an  aerodynamic  diameter  of  a 
nominal  10  micrometers  (^m)  (0.000393 
inches  (in.))  or  less  (PMio).  These 
methods  were  included  in  the  new 
appendix  M  of  40  CFR  part  51.  The  new 
appendix  M  was  designated  as  a 
repository  for  recommended  test 
methods  for  SIP's.  Under  the  same 
action.  EPA  also  revised  subpart  K.  40 
CFR  part  51.  to  direct  States  to  appendix 
M  for  reconunended  test  methods,  and 
to  emphasize  the  requirement  that 
States  must  include  enforceable  test 
methods  with  each  emission  limit  in  the 
SIP. 

Appendix  M  is  entitled 
"Recommended  Test  Methods  for  State 
Implementation  Plans"  and  contains 
recommended  test  methods  for 
inclusion  in  SIP's.  Recommended  test 
methods  are  methods  that  are  not 
specifically  required  by  Federal 
regulations  but  are  promulgated  by  EPA 
and  are  available  for  use  by  States. 
States  may  incorporate  appropriate 
appendix  M  test  methods  into  their 
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SIP's,  or  they  may  choose  an  alternate 
method,  subject  to  review  and  approval 
by  the  Administrator,  as  stated  in  40 
Ur'K  51.212(c).  States  may  also  use  any 
appropriate  method  in  appendix  A  of  40 
CFR  part  60  (40  CTR  51.212(c)). 

E.  Additional  Technical  Work  Since  the 
1986  Proposal 

Ouring  the  interim  between  the 
proposal  of  Method  F-1  and  proposal  of 
Methods  203A,  203B  and  203C. 
technical  work  has  continued  in  several 
areas.  First,  the  technical  analysis  of 
fugitive  dust  procedmes,  underway  at 
the  time  of  the  initial  proposal,  was 
completed,  and  these  procedures  are 
included  in  Methods  203A,  203B,  and 
203C.  Second,  EPA  completed  a 
collaborative  study  of  the  effect  of 
shorter  observation  intervals  begun  in 
1986,  and  a  report  of  the  study's 
conclusions  was  added  to  the  docket 
(Docket  No.  A^4-22}.  Finally,  EPA  has 
developed  several  implementation  tools, 
including,  a  revised  sample  visible 
emissions  observation  (VEO)  form,  to 
assist  States  in  specifying  the 
appropriate  test  method  for  the  opacity 
limit  proposed  in  the  SIP  or  SIP 
revision. 

F.  Accuracy  of  Methods 

The  data  reduction  procedures 
included  in  Methods  203A,  203B,  and 
203C  diSiar  from  Method  9;  therefore, 
EPA  has  evaluated  Beld  studies  and 
other  information  to  determine  the 
accuracy  of  the  test  procedures  for  time- 
averaged,  time-exception,  and 
instantaneous  limitation  regulations.  A 
characterization  of  the  error  associated 
with  each  method  and  discussions  of 
the  consideration  of  error  in  establishing 
opacity  regulations  are  included  in 
Docket  No.  A-84-22. 

Accuracy  of  Method  203 A  (Time- 
Averaged  Regulations) 

The  accuracy  of  test  procedures  for 
time-averaged  regulations  was  evaluated 
through  field  studies  and  other 
information.  The  results  indicated  that 
both  positive  and  negative  error  may 
occur  while  using  Method  203A  test 
procedures  to  read  plumes  under 
contrasting  conditions. 

To  evaluate  potential  positive  error, 
EPA  conducted  a  series  of  field 
experiments  under  controlled  field 
conditions,  using  light  and  dark  visible 
plumes  generated  by  a  smoke  generator 
and  a  transmissometer  meeting  the 
.specifications  of  Method  9.  During  these 
evaluation  tests,  panels  of  qualified 
observers  (who  had  been  certified  by 
Method  9  procedures)  read  the 
generated  plumes  in  5-percent  opacity 
increments  and  at  15-second  intervals, 


except  for  one  test  that  included  only  5- 
second  intervals.  The  data  were  reduced 
by  averaging  over  varying  lengths  of 
time.  Data  from  earUer  field  trials, 
conducted  in  developing  Method  9, 
were  also  evaluated.  Observer 
measurements  were  then  compared  to 
the  reference  values  measured  by  the 
smoke  generator  transmissometer.  These 
data  indicate  that  both  positive  and 
negative  error  occur  for  time-averaged 
test  procedures  over  averaging  periods 
of  2  to  6  minutes. 

Analysis  of  these  data  shows  that,  as 
the  time  interval  for  averaging  increases, 
the  positive  error  decreases.  For 
example,  over  a  2-minute  time  period, 
90  percent  of  the  data  have  positive 
error  of  9.5  percent  opacity  or  less, 
while  over  a  6-minute  time  period,  90 
percent  of  the  data  have  positive  error 
of  7.5  percent  opacity  or  less. 

Overall ,  the  field  studies 
demonstrated  a  negative  bias.  Over  a  2- 
minute  time  period,  57  percent  of  the 
data  have  zero  or  negative  error,  and 
over  a  6-minute  time  period,  58  percent 
of  the  data  have  zero  or  negative  error. 
This  means  that  observers  are  more 
likely  to  assign  opacity  values  that  are 
below,  rather  than  above,  the  actual 
opacity  value.  Consequently,  a  larger 
percentage  of  noncompliance  periods 
will  be  reported  as  compliant  periods 
rather  than  compliant  periods  reported 
as  violations.  States  are  advised  to  take 
into  consideration  both  the  potential  for 
some  positive  error  and  the  overall 
negative  bias  of  the  procedure  when 
setting  and  enforcing  opacity  standards 
in  SIP'S. 

Accuracy  of  Method  203B  (Time- 
Exception  Regulations) 

Field  studies  to  determine  the 
acoiracy  of  the  test  procedures  for  time- 
exception  regulations  indicated  that 
both  positive  and  negative  error  may 
occur  while  using  the  test  procedures  of 
Method  203B  to  read  plumes  under 
contrasting  conditions. 

To  evaluate  potential  positive  error, 
EPA  conducted  a  series  of  field 
experiments  under  controlled  field 
conditions  using  light  and  dark  visible 
plumes  generated  by  a  smoke  generator 
and  a  transmissometer  meeting  the 
specifications  of  Method  9.  During  these 
evaluation  tests,  panels  of  qualified 
observers  (who  had  been  certified  by 
Method  9  procedures)  read  the 
generated  plumes  in  5-percent  opacity 
increments  and  at  15-second  intervals. 
The  data  were  reduced  for  time- 
exception  provisions  by  aggregating  the 
readings  above  a  given  opacity  within 
the  time  period.  Observer  measurements 
were  then  compared  to  the  reference 
values  measured  by  the  smoke  generator 


transmissometer.  These  data  are 
included  in  Pocket  No.  A-64-22. 

The  field  experiments  indicate  a  range 
of  observer  errors  In  determining 
duration  of  visible  emissions  for  time- 
exception  test  procedures.  Error  was 
derived  by  comparing  olMerved  opacity 
with  transmissometer  readings. 

No  positive  error  occurred  m  70 
percent  of  the  data  reduced  using 
Method  203B  procedures,  i.e.,  70 
percent  of  the  data  sets  matched  or 
underestimated  the  total  time  of  excess 
opacity  compared  to  the  aggregated  time 
of  excess  opacity  recorded  by  the 
transmissometer.  Overall,  visual 
determination  of  opacity  of  emissions 
was  shown  to  have  a  negative  bias  (i.e., 
certified  observers  are  more  likely  to 
assign  opacity  values  that  are  below 
actiial  opacity  than  above  actual 
opacity).  Because  of  this  negative  bias  of 
visual  determination,  the  reported 
period  of  exceedanoe  is  more  likely  to 
be  shorter,  not  longer,  than  the  actual 
period  of  exceedance.  States  are  advised 
to  take  into  consideration  both  the 
potential  for  some  positive  error  and  the 
overall  negative  bias  of  the  procedure 
when  setting  opacity  standards  and 
establishing  time-exception  intervals  in 
their  SIP's. 

Accuracy  of  Method  203C 
(Instantaneous  Regulations) 

The  evaluation  of  field  studies  and 
other  information  to  determine  the 
accuracy  of  the  test  procedure  for 
instantaneous  limitation  regulations 
indicated  that  both  positive  and 
negative  error  may  occur  while  using 
the  test  procedures  of  Method  203C  to 
read  plumes  under  contrasting 
conditions. 

For  an  instantaneous  limitation, 
observations  are  taken  over  a  shorter 
time  period  and  may  also  be  taken  at 
shorter  intervals.  The  method  j)roposes 
a  1-minute  averaging  period  to  balance 
the  desired  short  time  period  implied  by 
an  instantaneous  limitation  with  the 
improved  accuracy  achieved  by 
multiple  readings.  Further,  the  shorter, 
5-second  interval  between  observations 
has  been  shown  to  maintain  comparable 
accuracy. 

Data  from  5-second  observation 
intervals  have  been  assembled  since 
1986  when  EPA  proposed  Method  F-l. 
The  EPA  used  positive  error  evaluation 
data  for  sets  of  12  observations  at  5- 
second  intervals  to  assess  observation 
error  for  instantaneous  opacity 
measurement.  An  analysis  of  the  field 
test  data  indicates  that  error  for  Method 
203C  is  nearly  identical  to  that  of 
Method  9  and  strongly  indicates  that  no 
significant  difierence  exists  between 
observation  of  opacity  at  5-  and  15- 
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second  intervals  over  a  1-minute 
averaging  period.  Results  of  studies 
conducted  by  EPA  indicate  that  error 
increases  by  only  2  percent  when  four 
rather  than  12  observations  are 
averaged.  The  EPA  considers  these  data 
to  be  adequate  for  assessing  the  positive 
error  associated  with  Method  203C 

Data,  reduced  according  to  the 
procedures  provided  in  Method  203C, 
vrtll  reflect  an  overall  negative  bias  (i.e.. 
observers  are  more  likely  to  assign 
opacity  values  that  are  below  the  actual 
opacity  value  rather  than  above  the 
actual  opacity  value).  States  are  advised 
to  take  into  consideration  both  the 
potential  for  some  positive  error  and  the 
overall  negative  bias  of  tlie  procedure 
when  setting  opacity  standards  and 
establishing  instantaneous  limitation 
regulations  in  their  SIP's. 

n.  Firoposed  Revisions  to  the  1966 
Proposal 

In  response  to  the  comments 
discvissed  above  and  the  decisions 
regarding  test  methods  for  visible 
emissions  made  by  EPA  since  the  1986 
proposal.  EPA  is  today  proposing  visible 
emission  test  procedures  slightly 
modified  from  those  introduced  in 
proposed  Method  F-1.  Today's 
procedures  are  proposed  Methods  203A, 
203B.  and  203C  for  inclusion  in 
appendix  M  of  40  CFR  part  51.  Other 
revisions,  based  on  the  additional 
technical  work  discussed  above,  are 
discussed  in  the  following  text. 

A.  Summary  of  Proposed  Revisions 

Revisions  to  Method  F-1 

Today's  proposal  divides  the 
procedures  proposed  as  Method  F-1  in 
1986  into  three  distinct  methods.  This 
will  allow  a  State  to  specify  the  exact 
data  reduction  procedures  to  be  used  in 
compliance  determinations.  The  three 
methods  incorporate  the  certification 
procedures  for  observers  from  Method  9 
of  appendix  A  of  40  CFR  part  60 
without  change.  The  only  procedural 
differences  between  Methods  203A, 
203B,  and  203C  and  Method  9  are  in  the 
provisions  for  recording  observations 
and  data  reduction  and  the  inclusion  of 
fugitive  emissions  applications  in  the 
newly  proposed  methods.  The  addition 
of  procedures  for  fugitive  emission 
applications  is  described  in  the  section 
entitled.  "Additional  Procediues  for 
Fugitive  Emissions." 

The  procjedures  for  recording 
observations  have  been  revised  to:  (a) 
Reflect  recording  intervals  appropriate 
to  each  method  individually,  and  (b) 
indicate  that  the  overall  time  span  for 
recording  observations  must  be 
appropriate  to  the  time  span  specified  in 


the  State  regulation.  For  example. 
Method  203B  specifies  that,  in  order  to 
determine  that  a  source  is  in  compliance 
with  a  time-exception  regulation  in 
which  10  percent  opacity  may  be 
exceeded  for  no  more  than  3  minutes 
per  hour,  collection  of  readings  for  an 
entire  hour  is  indicated.  However,  more 
than  twelve  15-second  readings  above 
10  percent  opacity  in  less  than  1  hour, 
either  consecutive  or  nonconsecutive. 
would  indicate  a  violation  of  the  time- 
exception  limit.  In  such  a  case,  a  State 
may  elect  not  to  require  collection  of 
additional  data  after  a  violation  is 
indicated. 

The  data  reduction  procedures  in 
proposed  Method  203C  specify  a  1- 
minute  averaging  period  and  require  the 
recording  of  opacity  observations  at 
either  15-second  or  5-second  intervals. 

Suinmary  of  Proposal  as  a 
Recommended  Method  in  Part  51 

In  addition  to  the  revisions  to  the 
previously  proposed  Method  F-1 
discussed  earlier,  today's  proposed 
methods  will  be  included  in  appendix 
M  of  part  51.  rather  than  part  52.  as 
originally  proposed.  Under  today's 
proposal,  a  State  would  specify  the 
appropriate  method  when  needed  in  a 
SIP  revision.  Also,  the  language 
concerning  "rules  of  evidence,"  which 
was  proposed  in  1986  for  §  52.23.  has 
been  deleted. 

Additional  Procedures  for  Fugitive 
Emissions 

EPA  added  procedures  for 
determining  opacity  of  fugitive 
emissions  to  Method  203A.  These 
procedures  are  also  cited  in  Methods 
203B  and  203C.  By  the  addition  of  these 
procedures,  EPA  is  expanding  the 
guidance  available  to  mible  emissions 
observers,  as  well  as  State  and  local 
regulators,  regarding  the  observation  of 
visible  emissions  from  sources  of 
fugitive  emissions.  Procedures,  based  on 
State  agency  studies  and  ciurent  State 
and  Federal  regulations,  were  compiled 
and  incorporated  into  the  proposed 
methods. 

Inclusion  of  an  Implementation  Tool 

Included  with  the  proposed  test 
methods  is  a  revised  sample  Visible 
Emissions  Observation  (VEO)  form  for 
opacity  observations.  This  form  is 
appended  to  Method  203A  and  is 
included  to  assist  States  in  effectively 
using  the  proposed  methods  in 
enforcing  SIP  opacity  limits.  The  sample 
form  is  intended  to  help  States  to 
establish  a  consistent  recording  and 
reporting  format,  thereby,  improving 
program  eSisctiveness. 


The  sample  VEO  form  will  help 
ensure  that  all  necessary  compliance 
information  is  recorded  during  opacity 
observations.  This  includes  information 
other  than  the  actual  readings,  such  as 
time  of  day,  approximate  wind  speed 
and  direction,  and  presence  and  color  of 
clouds. 

A  memorandum  that  considers  error, 
associated  with  opacity  observations, 
has  been  placed  in  Docket  No.  A-84-22. 
The  memorandum  includes  a  discussion 
of  the  effect  of  observation  error  on 
compliance  determinations  for  each 
method.  EPA  considers  that  this 
information  would  be  useful  to  the 
States  in  setting  and  enforcing  opacity 
standards. 

B.  Rationale  for  Revisions  to  Proposed 
Method  F-1 

Proposal  as  Three  Distinct  Methods 

Three  distinct  methods  for 
determination  of  opacity  of  emissions 
are  being  proposed  in  order  to  provide 
data  reduction  procedures  that  are 
consistent  with  various  tj-pes  of  opacity 
regulations  included  in  SIP's.  Opacity 
regulations  fall  into  three  general 
categories:  Time-averaged  regulations, 
time-exception  regulations,  and 
instantaneous  Umitation  regulations. 
The  existing  available  method.  Method 
9  of  40  CFR  part  60,  appendix  A.  calls 
for  averaging  24  consecutive  15-second 
inter\'al  observations  for  a  6-minute 
average.  These  specifications  are 
sometimes  inconsistent  with  the 
requirements  in  SIP  opacity  regulations. 
The  proposed  array  of  methods  enables 
States  to  specify  methods  that  are 
consistent  with  actual  SIP  regulations 
and  appropriate  for  accurate  compliance 
determination. 

Proposed  Method  203A  for  visual 
determination  of  opacity  of  emissions 
for  time-averaged  regulations  calls  for 
opacity  readings  at  15-second  intervals, 
averaged  over  a  time  period  of  2 
minutes  or  more  as  specified  by  the 
State  regulation.  This  proposed  method 
allows  States  to  specify  averaging 
periods  other  than  6  minutes. 

Method  203B  for  visual  determination 
of  opacity  of  emissions  for  time- 
exception  regulations  also  calls  for 
opacity  readings  at  15-second  intervals. 
However,  the  data  are  reduced  by 
aggregating  all  observations  above  the 
level  of  the  opacity  standard.  This 
proposed  method  allows  States  to 
specify  a  method  consistent  with  time- 
exception  regulations. 

Method  203C  for  visual  determination 
of  opacity  of  emissions  for 
instantaneous. Umitation  regulations 
allows  a  State  to  specify  ei&er  15-  or  5- 
second  observation  intervals  with  a  1- 
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minute  averaging  period.  This  proposed 
method  uses  a  shorter  averaging  period 
consistent  with  the  intent  of  an 
instantaneous  limit.  If  a  5-second 
interval  is  not  specified  by  the  State,  the 
1 5-second  interval  will  be  used.  The 
selection  of  the  observation  interval 
allows  the  State  to  either  increase  the 
number  of  observations  averaged  for  the 
period  or  maintain  the  same  observation 
interval  used  for  other  opacity 
standards.  This  proposed  method  allows 
States  to  specify  a  method  developed 
specifically  for  instantaneous  limitation 
regulations. 

Proposed  Changes  to  Data  Reduction 
Procedures 

Only  two  technical  changes  have  been 
made  to  the  data  reduction  procedures 
of  the  proposed  methods. 

First,  the  State  has  flexibility  in 
specifying  the  interval  between 
observations  for  Method  203C  (for 
instantaneous  limitation  regulations) 
and  the  overall  time  period  for  which 
observations  are  averaged  has  also  been 
reduced  to  1  minute.  This  approximates 
more  closely  a  truly  "instantaneous" 
determination  of  opacity,  while 
maintaining  accuracy  at  about  the  level 
provided  by  the  typical  6-minute 
average.  EPA  has  received  information 
from  various  States,  since  the  proposal 
of  Method  F-1,  which  indicates  that 
several  visible  emissions  observation 
methods,  developed  at  the  State  level, 
include  ^  5-second  observation  interval. 
Accordingly.  EPA  evaluated  the 
accuracy  of  observations  recorded  at  5- 
second  intervals.  A  collaborative  study 
performed  with  a  group  of  certified 
observers,  demonstrated  that  an  average 
of  12  observations,  taken  at  5-second 
intervals,  has  about  the  same  level  of 
accuracy  as  an  average  of  24 
observations  taken  at  1 5-second 
intervals.  The  results  of  the  study  are 
presented  in  "Collaborative  Study  of 
Opacity  Observations  at  Five-Second 
Intervals  by  Certified  Observers" 
(Docket  No.  A-84-22). 

Some  States  may.  however,  prefer  to 
avoid  specifying  a  different  observation 
interval  than  is  already  in  use  in  many 
SIP'S,  even  though  the  shorter  averaging 
period  is  warranted.  For  this  reason, 
EPA  considered  the  effect  of  averaging 
only  four  observations.  Further  analysis 
of  earlier  data  indicates  that  the 
accuracy  of  the  averaging  of  four  15- 
second  observations  is  comparable  to 
that  of  twelve  15-second  observations. 
States  are  advised  to  consider  the 
relative  accuracy  of  the  two  observation 
intervals  when  specifying  Method  203C 
and  indicate  which  interval  will  be 
required. 


C.  Rationale  for  Proposal  as  a 
Recommended  Method  in  40  CFR  Part 
51 

Method  F-1  was  first  proposed  for 
inclusion  in  appendix  F  of  part  52  (51 
FR  31076,  August  29. 1986).  Since  that 
time,  the  new  appendix  M  of  part  51 
was  promulgated.  As  described  in 
section  n.D  of  this  preamble,  appendix 
M  is  the  designated  repository  for 
recommended  test  methods  for  use  in 
SIP'S. 

Methods  in  appendix  M  are  available 
for  States  to  specify  in  their  SIP's 
without  further  review  by  EPA.  EPA 
revised  subpart  K  of  40  CFR  part  51  to 
emphasize  that  States  must  include 
enforceable  test  methods  in  their  SIP's 
for  each  emission  limit  and  directed 
States  to  appendix  M  for  recommended 
test  methods  for  use  in  determining 
compliance  (55  FR  14249,  April  17, 
1990).  States  are  expected  to  specify  a 
test  method  for  each  standard  in  their 
SIP's.  All  new  or  revised  SIP's  should 
include  comphance  test  methods.  The 
test  method  and  the  associated  error  can 
affect  the  implementation  and 
stringency  of  any  SIP-specified 
regulation.  The  specification  of  test 
methods  within  SIP  regulations  will 
ensure  that  test  method  procedures  and 
accuracy  are  fully  considered. 

Because  part  52  addresses  Federal 
approval  of  proposed  SIP's,  while  part 
51  addresses  development  of  SIP's, 
recommended  test  methods  are  most 
appropriately  included  in  part  51. 
Today's  proposed  Methods  203A,  203B, 
and  203C  are  recommended  test 
methods  intended  for  use  in  SIP's  and, 
therefore,  clearly  should  be  included  in 
appendix  M. 

D.  Rationale  for  Proposed  Procedures 
for  Fugitive  Emissions  Applications 

Fugitive  emissions  are  those 
emissions  that  are  emitted  directly  into 
the  air  from  unenclosed  sources  such  as 
stockpiles,  roadways,  and  open  railcars 
or  truckbeds,  or  those  which  leak  into 
the  atmosphere  from  industrial  sources 
or  buildings.  Another  source  of  fugitive 
emissions  is  open  burning.  Typical 
industrial  sources  of  fugitive  emissions 
include  loading  and  transfer  operations, 
coke  oven  pushing,  sizing,  crushing, 
milling,  and  sandblasting  operations. 
Silvaculture  contributes  to  fugitive 
emissions  through  both  cutting  and 
clearing  activities. 

Fugitive  emissions  may  not  always  be 
in  the  form  of  a  distinct  pliune,  but 
instead,  may  be  in  the  form  of  a  cloud 
or  cover  a  broad  area.  In  some  instances, 
fugitive  emissions  may  represent  only  a 
part  of  a  facility's  overall  emissions,  as 
would  be  the  case  for  a  large 


petrochemical  complex.  Many 
situations  exist  In  which  fugitive 
emissions  are  the  dominant  source  of  air 
pollution.  Examples  include  quarries, 
sawmills,  and  roadways  or  parking  lots. 

Many  SIP's  include  ofwdty  limfts  for 
various  industrial  and  commercial 
operations  that  include  sources  of 
fugitive  emissions.  For  example, 
regulations  in  Ohio  require  that  visible 
emissions  be  observed  and  recorded  at 
coke  oven  doors  during  pushing 
operations:  regulations  in  Tennessee 
require  that  industrial  roads  and  parking 
lots  meet  an  opacity  limit  of  10  percent 
in  any  area  previously  designated 
nonattainment  for  p>articulate  matter.  In 
some  cases,  as  in  the  Ohio  coke  oven 
regulation,  the  opacity  limit  serves  to 
indicate  good  operation  and 
maintenance  procedures,  or  to  highlight 
equipment  deterioration.  In  others,  sjich 
as  the  Tennessee  road/parking  lot 
regulation,  the  opacity  limit  serves  to 
accomplish  a  specific  air  quality  goal, 
such  as  conforming  to  national  ambient 
air  quahty  standards  or  reversing 
visibility  impairment  near  an  historic  or 
scenic  site.  The  inclusion  of  guidance 
and  procedures  for  reading  visible 
emissions  from  fugitive  sources  in 
Methods  203A,  203B  and  203C  will 
assist  States  in  achieving  many  of  these 
goals. 

The  procedures  for  fugitive  emissions, 
included  in  Method  203A,  203B,  and 
203C,  have  been  assembled  from  current 
State  regulations  (e.g.,  Ohio  and 
Tennessee),  national  standards,  and 
studies  conducted  in  Florida  and 
elsewhere.  Since  the  promulgation  of 
Method  9,  understanding  of  the  special 
considerations,  necessary  when 
observing  visible  emissions  from 
fugitive  sources,  has  grown.  Currently, 
efforts  are  underway  in  several  States, 
such  as  Illinois,  to  develop  opacity 
methods  that  are  applicable  to  specific 
source  types  or  local  concerns.  These 
efforts  may  be  time  and  resource 
intensive,  and  EPA  hopes  to  reduce 
some  of  this  burden  through 
promulgation  of  these  recommended 
methods. 

The  principal  studies  and  regulations 
that  EPA  considered  are  summarized 
below,  followed  by  a  sunmiary  of 
general  principles  based  on  these  and 
other  studies. 

Data,  Information  and  Analyses 

Tennessee  visible  emission  evaluation 
Method  1.  The  State  of  Tennessee 
developed  a  visible  emissions  reading 
technique  for  roads  and  parking  lots  in 
1982  as  part  of  an  effort  to  britg  a  total 
suspended  particulate  (TSP), 
nonattainment  area,  into  compliance 
through  the  use  of  a  stringent  opacity 
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standard  of  10  percent.  Field  studies 
were  conducted  by  the  Tennessee 
Division  of  Air  Pollution  Control  to 
determine  what  modifications  to 
Method  9  would  be  necessary.  These 
field  studies  resulted  in  the 
promulgation  of  Tennessee  Visible 
Emissions  Evaluation  Method  1.  Thal5- 
second  reading  interval  and  many  other 
procedures  from  Method  9  ware 
retained,  but  the  averaging  period  was 
shortened  to  2  minutes.  Also,  additional 
procedural  guidance  for  visible 
emissions  observations  from  short-term 
sporadic  or  intermittent  emission 
sources  was  provided. 

Nonmetalfic  mineral  processing 
plants  new  source  performance 
standard  This  new  source  performance 
standard  (NSPS)  requires  the  use  of 
Method  9  procedures  with  the  following 
additional  provisions: 

1.  Observations  should  be  made  at  a 
minimum  of  5  meters  (m)  (15  feet  (ft)) 
from  the  source; 

2.  The  position  of  the  observer  should 
be  selected  to  minimize  Interference 
fitwn  other  emission  sources;  and 

3.  When  water  mist  is  present  in  the 
plume,  the  observation  should  be  made 
at  a  point  in  the  plume  where  the  mist 
is  no  longer  visible. 

1989  Drafi  Ohio  method  for  roads  and 
parking  lots.  This  draft  method  borrows 
heavily  from  the  Tennessee  method 
above,  but  adds  two  additional 
conditions:  (1)  Observations  should  ba 
made  at  the  point  of  highest  opacity 
within  the  plume,  usually  immediately 
above  or  downwind  of  the  source;  and 
(2)  observers  are  to  be  certified  for  a 
period  of  8  months,  rather  than  Q- 
months  as  is  the  case  for  both  Method 
9  and  Tennessee  Method  1. 

Collaborative  study  of  opacity         ' 
observations  of  fugitive  emissions  from 
unpaved  roads  by  certified  observers. 
This  study  by  Eastern  Technical 
Associates  (ETA)  involved  visible 
observations  of  opacity  of  fugitive 
emissions,  specifically,  fugitive 
emissions  from  unpaved  roads,  xtsmg 
Method  9  procedures  over  averaging 
periods  of  15  seconds  to  8  minutes. 
Opacity  observations,  taken  by  visible 
emission  observers,  were  compared  to 
measurements  taken  by  a 
transmissometer.  The  purpose  of  the 
study  was  lo  compare  the  acauacy  of 
opacity  observations  of  fugitive 
emissions  to  the  accuracy  of  opacity 
obsfiTvations  of  stationary  source 
emissions. 

Tlie  .stuc^  found  that,  depending  on 
averaging  time,  ISrora  74  to  80  percent  of 
all  averages  had  either  no  positive  error 
or  had  positive  error  of  less  than  5 
percent  opacity,  and  from  90  to  98 
percent  had  10  pocent  or  kss  positive 


opacity  envt.  These  results  represented 
error  only  marginally  above  that  seen 
when  using  Method  9  procedures  on 
stack  emissions.  A  secood  analysis  was 
performed  in  this  study  to  consider  the 
acciuracy  of  Method  9  certified  observers 
in  reading  opacity  for  time-exception 
regulations.  In  this  analysis,  time  above 
the  level  of  the  standard,  reported  by  the 
observer,  was  compared  to  that  of  the 
transmissometer.  The  analysis  showed 
that  from  58  to  88  percent  of  the  time, 
the  observer  either  matched  the  time 
above  the  level  of  the  standard,  as 
determiiied  by  the  transmissometer,  or 
imderstated  the  time  above  the  level  of 
the  standard.  Stated  another  way,  the 
study  demonstrated  a  strong  negative 
bias. 

Principles  of  Observation  of  Fugitive 
Emission  Sources 

Fugitive  emissions  present  special 
conditions  for  observers.  Fugitive 
emissions  may  be  generated  by  multiple 
sources  in  close  proximity  to  one 
another.  These  emissions  may  be  less 
distinguishable  from  the  badcground 
than  are  point-source  emissions.  Since 
the  overall  purpose  of  visible  opacity 
observation  is  to  determine  the  effect  of 
the  emission  on  the  observer's  view  of 
the  background,  the  observer  must  stand 
at  a  distance  and  in  a  position  that 
provides  a  dear  view  of  the  background, 
both  through  the  emission,  and  beside 
the  emission.  The  provisions, 
incorporated  in  the  nonmetallic  mineral 
processing  plants  NSPS,  are  intended  to 
ensure  that  the  observer  clearly 
distinguishes  the  plume  from  other 
emissi(Hi  sources  and,  tn  the  case  of 
water  mist,  includes  only  the  portion  of 
concern.  Often,  even  for  roadways  and 
parking  lots,  when  fugitive  emissions 
are  plentiful  as  generated  by  multiple 
sources  or  source  types  in  close 
proximity  lo  one  another,  the  contrast 
between  a  given  plmne  or  the  emissions, 
due  to  s  specific  source  and  the 
backgroimd  opacity,  is  diminished. 

While  the  minimum  distance  of  5  m 
(15  ft)  ensures  the  observer  can 
adequately  segregate  the  emission  from 
the  background,  care  should  be  taken  to 
select  a  distance  from  the  source  relative 
to  the  size  of  the  emission. 

When  visibility  at  the  specified 
observation  interval  is  momentarily 
blocked  (e.g.,  by  a  passing  vehicle,  etc.), 
the  recording  sheet  should  be  so 
marked,  and  the  set  of  observations 
extended  to  include  an  appropriate 
number  of  data  points  for  averaging.  In 
some  cases,  an  extended  length  of  time, 
for  which  visibihty  is  blocked,  may 
render  the  set  unusable.  Discretion  must 
be  used  to  decide  when  an  averaging  set 


should  be  rqpeatod  because  of  a  kn^ 

interruption. 

Storage  piles.  When  making 
observations  across  storage  piles,  the 
observer  should  look  across  a  specific 
point  in  the  pile  and  not  follow  a 
moving  plume.  In  the  case  of  a 
continuously-generated  dust  plume, 
where  vigorous  wind  activity  is 
continuously  adding  to  the  upward 
movement  of  dust,  observations  should 
continue  at  the  same  point  and  height 
above  the  pUe  as  initially  read. 

A  second  caution  involves  the 
situation  where  water  spray  is  used  for 
dust  suppression.  The  observer  should 
assure  that,  while  reading  at  the  densest 
portion  of  the  plume,  the  opacity 
recorded  is  not  from  the  water  spray. 

Roads  and  parking  areas.  The 
Tennessee  and  Ohio  methods  include  a 
condition  requiring  that  a  series  of 
opacity  readings  may  include  only 
plumes  generated  by  vehicles  traveling 
m  the  same  direction.  The  observer  is  to 
select  a  target  area  for  viewing  and  is  lo 
read  the  opacity  at  that  area  for  the 
entire  averaging  period,  even  when 
multiple  vehicles  pass  through  the  area 
traveling  in  (he  same  direction.  In  some 
cases,  a  vehicle  will  be  in  the  line  of 
sight  when  a  given  reading  is  to  be 
taken.  For  th^  rules,  the  observation  is 
suspended  for  any  interval  in  which  a 
vehicle  is  directly  in  the  line  of  sight. 
The  space  for  recording  that  obsorvation 
is  mariced  with  a  "V."  Observations  art 
to  be  resumed  at  the  next  interval  as  if 
following  the  last  recorded  observation, 
so  long  as  the  vehicle  is  traveling  in  the 
same  direction  as  the  vehicle  which 
initiated  the  fugitive  emissions. 

If  another  vehicle  passes  through  the 
area  in  the  opposite  direction,  readings 
must  be  suspended.  A  new  set  of 
readings  can  begin  after  the  plume, 
generated  by  the  vehicle  moving  in  the 
opposite  direction,  has  settled  and  a 
new  plume  is  generated.  The  disrupted 
set  is  then  discarded. 

An  additional  concern  for  Tennessee 
is  that  the  series  of  readings  be 
representative  of  the  roadway  or  parking 
lot  conditions.  Therefore,  readings  are 
not  to  be  taken  during  a  period  of  time 
or  in  an  area  which  is  not  representative 
because  of  highly  unusual 
circumstances  (e.g.,  a  broker  beg  of 
cement  or  bale  of  hay  on  the  roadway). 
Highly  imusual  circumstances  must  not 
only  be  atypical  of  opHsration  conditions, 
they  must  al?o  be  infrequent.  Therefore, 
a  State  might  require  that  all  readings  be 
recorded  and  that  agency  discretion  be 
used  in  deciding  whether  all  readings 
are  to  be  included  in  the  average  for 
purposes  of  compliance. 
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m.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  docket  is  a 
dynamic  file  since  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  identify  and 
locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  standards  and  EPA 
responses  to  significant  comments  in 
the  Federal  Register  notices  and 
background  documents,  the  contents  of 
tlie  docket,  except  for  interagency 
review  materials,  will  serve  as  the 
record  in  case  of  judicial  review  (section 
307(d)(7)(A)). 

B.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
was  required  to  judge  whether  a 
regulation  was  "major"  and  therefore 
subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis  (RIA). 

This  action  did  not  require  any 
revision  to  existing  SIPs  or  changes  to 
any  SIP  regulation.  This  proposed 
regulation  was  not  a  major  rule  under 
E.0. 12291  because  it  will  neither  have 
an  effect  on  the  economy  of  $100 
million  or  more,  nor  will  it  result  in  an 
increase  in  costs  or  prices  to  industry. 
There  will  be  no  adverse  impact  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Because 
this  amendment  was  not  a  major 
regulation,  no  RIA  was  conducted.  This 
regulation  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  Executive  Order  12291. 

C.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  whenever  an 
agency  is  reqmred  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
Regulatory  Fle.xibility  Analysis  (RFA) 
which  requires  EPA  to  consider 
potential  impacts  of  proposed 
regulations  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Administrator  may  certify,  however, 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


These  methods  will  have  no  adverse 
economic  impact  on  small  entities.  No 
new  SIP  regulations  are  being  proposed. 
Since  this  proposal  does  not 
significantly  change  the  status  quo  for 
such  entities.  I  hereby  certify  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  regulation  therefore  does 
not  require  an  RFA. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Carbon  monoxide, 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Vol.Uile 
organic  compounds. 

Dated:  November  11. 1993. 
Carol  Browner, 
Administrator. 

EPA  proposes  to  amend  title  40. 
chapter  I.  part  51  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410(a)(2),  7475(e). 
7502(a)  and  (b).  7503,  7601(a)(1)  and  7620, 
unless  otherwise  noted. 

2.  Appendix  M  is  amended  by  adding 
Methods  203A,  203B  and  203C  and  by 
adding  the  following  method  titles  to 
the  table  of  contents  to  read  as  follows: 

Appendix  M  to  Part  51— Recommended 
Test  Methods  for  State  Implementation 
Plans 


Method  203A— Visual  Determination  of 
Opacity  of  Emissions  From  Stationary 
Sources  for  Time-Averaged  Regulations. 

Method  203B— Visual  Determination  of 
Opacity  of  Emissions  From  Stationary 
Sources  for  Time-Exception  Regulations. 

Method  203C— Visual  Determination  of 
Opacity  of  Emissions  From  Stationary 
Sources  for  Instantaneous  Limitation 
Regulations 
*         *         *         •         * 

Method  203A— Visual  Determination  of 
Opacity  of  Emissions  From  Stationary 
Sources  for  Tune-Averaged  Regulations 

Method  203A  is  virtually  identical  to 
EPA's  Method  9  except  for  the  data-reduction 
procedures,  which  provide  for  averaging 
times  other  than  6  minutes.  That  is,  using 
Method  203A  with  a  6-minute  averaging  time 
would  be  the  same  as  following  EPA  Method 
9.  Additionally,  Method  203A  provides 
procedures  for  fugitive  dust  applications.  The 
certification  procediires  provided  in  section 
3  are  virtually  identical  to  Method  9  and  are 
provided  here,  in  full,  for  clarity  and 
convenience.  A  sample  visible  emission 


observation  form  and  instructions  for  its  use 
are  appended  to  this  method. 

1.  Applicability  and  Principle 

1.1  Applicabihty.  This  method  is 
applicable  for  the  determination  of  the 
opacity  of  emissions  from  sources  of  visible 
emissions  for  time-averaged  regulations.  A 
time-averaged  regulation  is  any  regulation 
that  requires  averaging  visible  emission  data 
to  determine  the  opacity  of  visible  emissions 
over  a  specific  time  period. 

1.2  Principle.  The  opacity  of  emissions 
from  sources  of  visible  emissions  is 
determined  visually  by  an  observer  qualified 
according  to  the  procedures  of  section  3. 

2.  Procedures 

An  observer  qualified  in  accordance  with 
section  3  of  this  method  shall  use  the 
following  procedures  for  visually 
determining  the  opacity  of  emissions. 

2.1    Procedures  for  Emissions  from 
Stationary  Soiuces.  These  procedures  are 
applicable  for  visually  determining  the 
opacity  of  stack  emissions  by  a  qualified 
observer.  The  qualified  observer  should  do 
the  following: 

2.1.1  Position.  Stand  at  a  distance 
sufficient  to  provide  a  clear  view  of  the 
emissions  with  the  sun  oriented  in  the  140- 
degree  sector  to  the  observer's  back. 
Consistent  with  maintaining  the  above 
requirement  as  much  as  possible,  make 
opacity  observations  from  a  position  such 
that  the  line  of  vision  is  approximately 
perpendicular  to  the  plume  direction,  and 
when  observing  opacity  cf  emissions  from 
rectangular  outlets  (e.g..  roof  monitors,  open 
baghouses,  noncircular  stacks), 
approximately  perpendicular  to  the  longer 
axis  of  the  outlet.  Do  not  include  more  than 
one  plume  in  the  line  of  sight  at  a  time  when 
multiple  plumes  are  involved  and,  in  any 
case,  make  opacity  observations  with  the  line 
of  sight  perpendicular  to  the  longer  axis  of 
such  a  set  of  muUiple  stacks  (e.g..  stub  stacks 
on  baghouses). 

2.1.2  Field  Records.  Record  the  name  of 
the  plant,  emission  location,  tj-pe  of  facility, 
observer's  name  and  affiliation,  a  sketch  of 
the  observer's  position  relative  to  the  source, 
and  the  date  on  a  field  data  sheet.  A  sample 
visible  emission  observation  form  is  included 
in  appendix  1  of  Method  203  A.  Record  the 
time,  estimated  distance  to  the  emission  . 
location,  approximate  wind  direction, 
estimated  wind  speed,  description  of  the  sky 
condition  (presence  and  color  of  clouds),  and 
plume  background  on  the  field  data  sheet  at 
the  time  opacity  readings  are  initiated  and 
completed. 

2.1.3  Obser\'ations.  Make  opacity 
observations  at  the  point  of  greatest  opacity 
in  that  portion  of  the  plume  where 
condensed  water  vapor  is  not  present. 

Do  not  look  continuously  at  the  plume  but, 
instead,  observe  the  plume  momentarily  at 
15-second  intervals. 

2.1.3.1    Attached  Steam  Plumes.  When 
condensed  water  vapor  is  present  within  the 
plume  as  it  emerges  frtjm  the  emission  outlet, 
make  opacify  observations  beyond  the  point 
in  the  plume  at  which  condensed  water 
vapor  is  no  longer  visible.  Record  the 
approximate  distance  from  the  emission 
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outlet  to  tke  point  in  dw  phase  at  whkb  tke 
observaticiM  sro  made. 

2.13  2    Detacked  Steam  Hianes.  wiien 
water  vapor  in  the  phime  condeBses  and 
becomes  visible  at  a  distinct  distance  frtxn 
the  emission  outiet,  ei>a]tiate  the  opacity  of 
emissions  at  the  emission  outlet  prioi  to  tbt 
condensation  of  water  vapor  and  the 
fonnatioa  of  the  steam  phar.e. 

2.2    Pnocednres  for  Fugitive  Process  Dust 
Emissions.  These  procedures  are  applicable 
for  tlie  defermination  of  the  opacity  of 
fugitive  etaissions  by  a  qxialiSed  obsener. 
The  qualified  observer  should  do  the 
following^ 

2.2.  t    Pbsition.  Stand  at  8  position  at  least 
5  meters  ^om  the  fugitive  scuice  in  order  to 
provide  aiclear  view  of  the  gmissions  with 
the  sun  os:ented  in  the  140-degree  iector  to 
the  back.  Consistent  as  much  as  possible  with 
maintaining  the  above  requirements,  maxe 
opacity  observations  from  a  position  Ei>ch 
that  the  line  of  vision  is  approximately  * 
perpcndikjular  to  the  plume  ard  wind 
direction.  As  much  as  possible,  if  Euitipie 
plucies  a."©  involved,  do  not  fnchide  more 
th.^  one  [^hime  in  the  line  of  sight  a  I  one 
time.         I 

2.2.2    iheid  Records.  Record  the  lAme  of 
the  plant  %t  site,  fugitive  source  loGation, 
source  tj-pe  'pile,  stack  iudustriel  pnx^ss 
unit,  inciaaiator,  open  buraing  ope:ation, 
activity  material  handling  (transfer,  loading, 
sorting,  etc.)l,  ciethod  of  control  used,  if  any, 
obsen-er's  aame,  certification  tiXi^  acd 
affiliation,  •  sketch  cf  the  ohsaver'a  positioo 
relative  to  the  fugitive  source,  oad  dtte  on  » 
field  data  >heet,  such  as  the  sample  visible 
emission  observatioQ  form  Included  in 
appendix  I.  Also,  record  the  time,  estuaated 
distance  to  the  fugiti--^  source  loraiioa. 
epproxim^tB  wind  dijsction,  estimated  wind 
speed,  desctiptioQ  of  the  sky  condition 
(presence  ahd  color  of  ckmds),  obser.er's 
po«Jtion  lalative  to  the  fugitive  source,  and 
color  of  the  phune  and  type  of  background 
on  the  visiUe  emission  observatioin  farm 
when  opacity  readings  are  initiated  and 
completed.  Foi  roads,  storage  pi.fes.  puking 
lots,  recall  ■  description  of  the  suj&ce 
conditioaft  (presence  erf  mcistiue). 

2.2.3    Cftaemtions.  Make  opacity 
obeervatJoM,  to  the  extent  possible,  using  a 
contrastiag  background  that  is  perpendioilar 
to  the  line  of  vision.  For  roads,  stcmge  piles, 
and  parking  LoU,  make  opacity  observations 
approximstaly  1  meter  ebow  the  var^six 
from  wn;.:i>  the  phime  is  generated.  For  other 
higiliv  e  sotkrces,  make  opacity  observations 
at  the  point  of  greatest  opacity  in  that  portion 
of  the  pluma  whare  condensed  water  vapcr 
is  not  present  Fot  iatamittant  sources,  the 
Jnltiai  obseivation  should  begin  iiiimedi8te)y 
ai*.er  a  plume  has  been  created  above  th« 
surface  invph-ed.  Do  not  look  continuously  at 
the  plume  tot,  instead,  observe  the  nhime 
momentarily  a*  la-second  intervals. 

2.3    Recording  Obserrations.  iieccrd  the 
opacity  oC8er*i*Jons  to  the  nearest  5  percent 
every  15  seconds  on  an  observational  record 
sheet  such  es  the  visible  emission 
observation  Jbam  included  in  appendix  l 
Each  momentary  observation  recorded 
represents  the  average  opacif  v  of  emissions 
far  a  IS-second  period.  Tbe  overall  length  of 
time  for  which  observations  ere  recorded 


shall  be  appi'jpriate  to  tbe  BTeraging  time 
specified  in  the  State  regulation. 

2.4    Deta  Reduction  lor  Time-Averaged 
Regulations.  A  set  of  observations' is 
composed  of  an  appropriate  number  of 
consecutive  observat:.-ms  determined  by  the 
averaging  time  specified.  D.\'ide  the  recorded 
observations  into  sets  of  appropriate  t-mi^ 
lengths  for  the  specified  averaging  time.  Sets 
must  consist  of  consecutive  observations, 
however,  observations  immediately 
preceding  and  following  interrupted 
observations  shall  be  deemed  consecutive. 
Sets  need  not  be  omsecutive  in  time  and  La 
EG  case  shall  two  seu  ovwlap,  resulting  in 
multiple  violations.  For  each  set  of 
observaticms.  calculate  the  ap^Etipriate 
average  opacity. 

3  Qvalifkation  and  Testing 

3.1     Certification  Reqiiirenients.  Tb 
receive  certification  as  a  qualified  observer, 
a  candidate  must  be  tested  ead  demonstrate 
the  abOity  to  assign  opacity  readings  in  5 
percent  iacremenu  to  25  difierent  black 
plumes  and  23  different  -*hjte  pliimes.  •(^Jtb 
an  errcr  not  to  exceed  15  p-erceat  opacity  on 
any  one  reading  and  an  average  error  no*,  to 
exceed  7.5  percxnt  opacity  in  each  cstegcry 
Candidates  shall  be  tested  according  to  the 
procedures  described  in  paragraph  3.2.  -\ny 
smoke  generator  used  pursuant  to  paragraph 
3.2  shali  be  equipped  %vith  a  smoke  meter 
which  meets  the  requirements  of  paragraph 
3.3.  Certification  tests  that  do  not  meet  the 
requirements  of  paragraphs  3.2  and  3.3  are 
not  valid. 

The  certification  shall  be  \ahd  fcr  a  period 
of  6  moc^,  and  after  e«ch  e-tncBth  period. 
the  qualification  procedures  must  be 
repeated  by  an  observer  tn  order  to  retain 
certificatioQ. 

3.2  Certification  Procedure,  The 
certification  test  consists  of  showing  the 
candidate  a  complete  run  of  50  plumes,  25 
black  plumes  and  25  white  phunes. 
generated  by  a  smoke  generator.  Plumes  shall 
be  presented  in  random  order  within  each  set 
of  25  hiack  and  25  white  plumes.  The 
candidate  assigns  an  opacity  value  to  each 
plume  and  records  the  observation  on  a 
suitable  form.  At  the  completico  of  each  nm 
of  50  readii^s,  the  score  of  the  candidate  is 
determined.  If  t  candidate  Suis  to  qualify,  the 
complete  run  of  50  readings  must  be  repeated 
in  any  retest  The  smoke  test  may  be 
administered  as  part  of  a  smoke  school  or 
training  program,  and  may  be  preceded  by 
training  or  familiarization  nms  of  tbe  smoke 
generator  during  which  candid^tm  are  shows 
black  and  white  phimes  of  kncwn  opddty. 

3.3  Smoke  Generator  SpecjficaticEs,  Any 
smoke  generator  used  few  the  purpose  of 
paragraph  3.2  shall  be  equipjwd  with  a 
smoke  meter  installed  to  measure  opacity 
across  the  diameter  of  the  smcke  generator 
stack.  The  smc>k8  meter  jnitput  shall  display 
in-stack  opacity,  based  upc»  a  path  length 
equal  to  the  stack  exit  diameter  ca  a  full  0 
to  100  percent  char*  recorder  scele.  TT^e 
smoke  meter  optical  design  and  performance 
shall  meet  the  specifications  shown  in  Table 
1.  The  smoke  meter  shall  be  calibrated  as 
prescribed  in  paragraph  3.3.1  prior  to 
conducting  each  smoke  reading  test  At  the 
completion  of  each  test,  the  zero  and  span 


drift,  shaH  be  checked,  and  if  die  drift 
exceeds  ±1  percent  opacity,  the  condition 
shall  be  corrected  prior  to  conducting  any 
subsequent  test  runs.  The  smoke  meter  shall 
be  demonstrated  at  the  time  of  installation  to 
me^  tbe  specifications  listed  in  Table  1.  This 
demonstration  shall  be  repeated  foDcwing 
any  subsequent  repair  or  replacement  of  tbe 
photocell  or  associated  electronic  arcBitry 
including  the  chart  recorder  or  output  meter . 
or  every  6  months,  whichever  occurs  first. 

3.3.1  Calibration.  The  smoke  meter  is 
calibrated  after  allowing  a  miniin\!rp  of  30 
minutes  wane-up  by  alternately  prodocLig 
simulated  npaciry  of  0  percent  and  10-3 
percent.  When  stable  response  at  0  percent  or 
100  percent  is  noted,  the  smoke  meter  is 
adjusted  to  produce  an  output  of  0  percent 
or  100  percent,  as  apnrc-jriate.  Tliis 
eslibraiicn  shall  be  repeated  trntiJ  sutit  0 
percent  and  100  percent  readings  are 
produced  without  adjustment,  SL-nulated  0 
percent  and  100  percent  opacity  values  miy 
be  produced  by  ahemateiy  switcbirg  the 
power  to  the  light  source  on  and  ofi' while 
tbe  smoke  generator  is  not  producing  scxika 

3.3.2  Smoke  Meter  Evaiuaticn  Tt>e 
smoke  meter  design  and  perfcrmance  are  to 
be  evaluated  as  follows. 

3.3.2.1    Light  Source.  Verify  from 
maau&cturer's  data  and  from  voltage 
measurements  made  at  tba  lamp,  as  installed, 
that  the  lamp  is  operated  vinthin  ±5  pertent 
of  the  nominal  rated  voltage. 

3  3.2.2    ^)6ctral  Response  of  PhctoceU. 
Verify  from  manufactvirer's  data  tha;  the 
photocell  has  a  photopic  response;  Le.,  the 
spectral  sensitivity  of  the  cell  shall  closely 
approximate  the  standard  spectraWuminosrty 
ciirve  for  photopic  visioa  whidj  is  refen?nc»d 
in  (b)  of  Table  1. 

3.3.2.3    Angle  of  View.  Chacli 
ccmstruction  geometry  to  ensure  that  the  totsJ 
angle  of  view  of  the  smoke  plume,  as  seen 
by  the  photocell,  does  not  exceed  15  degrees. 
Calculate  the  total  angle  of  view  as  &>}]owr. 
♦v=2tan-»d/"2L, 
where: 

^=total  angle  of  view. 

d=the  photocell  diameter  +  tbe  diameter  cf 
the  hmiting  apemire;  and 

L=distance  from  the  photocell  to  tbe 
limiting  aperture. 

The  limiting  aperture  is  the  point  in  the 
palb  between  the  photocell  and  the  smoke 
plume  where  the  angle  of  view  is  most 
restricted.  In  smoke  generator  smoke  ny-ters, 
this  is  normally  an  c^ce  plate. 

3 J.2.4    Angle  of  Pro}ectian.  Check 
construction  geometry  to  ensure  that  the  total 
angle  of  projection  of  the  lamp  on  the  smoke 
plume  does  not  exceed  15  derates  Cakulste 
the  total  angle  of  projection  as  follows: 
^p=2tan-'d/7L 
where: 

♦p=total  angle  of  projection: 

d=the  sum  of  the  length  of  the  lamp 
filament  +  the  diameter  of  the  hmiting 
apertur*?,  and 

L=the  distance  from  the  lamp  to  the 
limiting  apemire. 

3.3.2.5    Calibration  Error.    Usir.g  neutral- 
density  filters  of  known  opacify,  check  the 
error  between  the  actual  response  and  the 
theoretical  linear  response  of  the  smoke 
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meter.  This  check  is  accomplished  by  first 
calibrating  the  smoke  meter  according  to 
3.3.1  and  then  inserting  a  series  of  three 
neutral-density  filters  of  nominal  opacity  of 
20.  50,  and  75  percent  in  the  smoke  meter 
path  length.  Use  filters  calibrated  within  ±2 
percent.  Care  should  be  taken  when  inserting 
the  filters  to  prevent  stray  light  from  affecting 
the  meter.  Make  a  total  of  five 
nonconsecutive  readings  for  each  filter.  The 
maximum  opacity  error  on  any  one  reading 
shall  be  ±3  percent. 

3  3.2.6    Zero  and  Span  Drift.  Determine 
the  zero  and  span  drift  by  calibrating  and 
operating  the  smoke  generator  in  a  normal 
manner  over  a  1-hour  period.  The  drift  is 
measured  by  checking  the  zero  and  span  at 
the  end  of  this  period. 

3.3.2.7    Response  Time.  Determine  the 
response  time  by  producing  the  series  of  five 
simulated  0  percent  and  100  percent  opacity 
values  and  observing  the  time  required  to 
reach  stable  response.  Opacity  values  of  0 
percent  and  100  percent  may  be  simulated  by 
alternately  switching  the  power  to  the  light 
source  off  and  on  while  the  smoke  generator 
is  not  operating. 
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Method  203B— Visual  Determination  of 
Opacity  of  Emissions  From  Stationary 
Sources  for  Tirae-Exception  Regulations 

Method  203B  is  virtually  identical  to  EPA's 
Method  9.  except  for  the  data-reduction 
procedures,  which  have  been  modified  for 
application  to  time-exception  regulations. 
Additionally,  Method  203B  provides 
procedures  for  fugitive  dust  applications 
which  were  unavailable  when  Method  9  was 
promulgated.  The  certification  procedures  in 


section  3  are  identical  to  those  in  Method  9 
and  are  provided  in  Method  203A  as  well. 
Therefore,  the  certification  procedures  have 
not  been  repeated  within  this  method.  As  an 
additional  aid  for  observers,  a  sample  visible 
emission  observation  form  has  been 
appended  to  Method  203A. 

1  Applicability  and  Principle 

1.1  Applicability.  This  method  is 
applicable  for  the  determination  of  the 
opacity  of  emissions  from  sources  of  visible 
emissions  for  time-exception  regulations.  A 
time-exception  regulation  means  any 
regulation  that  allows  predefined  periods  of 
opacity  above  the  otherwise  applicable 
opacity  limit. 

1 . 2  Principle.  The  opacity  of  emissions 
from  sources  of  visible  emissions  is 
determined  visually  by  a  qualified  observer. 

2  Procedures 

The  observer  qualified  in  accordance  with 
section  3  of  this  method  shall  use  the 
following  procedures  for  visually 
determining  the  opacity  of  emissions. 

2.1  Procedures  for  Emissions  From 
Stationary  Sources.  Same  as  in  2.1,  Method 
203A. 

2.2  Procedures  For  Fugitive  Process  Dust 
Emissions.  Same  as  2.2,  Method  203A. 

2.3  Recording  Observations.  Record 
opacity  observations  to  the  nearest  5  percent 
at  15-s^ond  intervals  on  an  observational 
record  sheet.  Each  momentary  observation 
recorded  represents  the  average  opacity  Of 
emissions  for  a  15-second  period.  The  overall 
length  of  time  for  which  observations  are 
recorded  shall  be  appropriate  to  the 
applicable  regulation  for  which  opacity  is 
being  measured. 

2.4  Data  Reduction  for  Time-Exception 
Regulations.  For  a  time-exception  regulation, 
reduce  opacity  observations  as  follows:  count 
the  number  of  observations  above  the 
applicable  standard  and  multiply  that 
number  by  0.25  to  determine  the  minutes  of 
emissions  above  the  target  opacity. 

3.  Qualification  and  Testing.  Same  as 
section  3,  Method  203A. 

4.  References.  Same  as  Section  4,  Method 
203A 

Method  203C— Visual  Determination  of 
Opacity  of  Emissions  From  Stationary 
Sources  for  Instantaneous  Limitation 
Regulations 

Method  203C  is  virtually  identical  to  EPA's 
Method  9,  except  for  the  data-reduction 
procedures,  which  have  been  modified  for 
application  to  instantaneous  limitation 
regulations.  Additionally,  Method  203C 
provides  procedures  for  fugitive  dust 
applications,  which  were  unavailable  when 
Method  9  was  promulgated.  The  certification 
procedures  in  section  3  are  identical  to 
Method  9.  These  certification  procedures  are 
provided  in  Method  203A  as  well,  and, 
therefore,  have  not  been  repeated  in  this 
method.  As  an  additional  aid  for  observers, 
a  sample  visible  emission  observation  form 
has  been  appended  to  Method  203A. 

1  Applicability  and  Principle 

1.1     Applicability.  This  method  is 
applicable  for  the  determination  of  the 
opacity  of  emissions  bom  sources  of  visible 


emissions  for  instantaneous  limitations.  An 
instantaneous  limitation  regulation  is  an 
opacity  limit  which  is  never  to  be  exceeded. 

1.2    Principle.  The  opacity  of  emissions 
from  sources  of  visible  emissions  is 
determined  visually  by  a  qualified  observer. 

2.  Procedures 

The  observer  qualified  in  accordance  with 
section  3  of  this  method  shall  use  the 
following  procedures  for  visually 
determining  the  opacity  of  emissions. 

2.1  Procedures  for  Emissions  From 
Stationary  Sources.  Same  as  2.1,  Method 
203A. 

2.1.1  Position.  Same as2. 1.1, Method 
203A. 

2.1.2  Field  Records.  Same  as  2.1.2, 
Method  203A. 

2.1.3  Observations  Make  opacity 
observations  at  the  point  of  greatest  opacity 
in  that  portion  of  the  plume  where 
condensed  water  vapor  is  not  present. 

Do  not  look  continuously  at  the  plume, 
instead,  observe  the  plume  momentarily  at 
the  interval  specified  in  the  subject 
regulation.  Unless  otherwise  specified,  a  15- 
second  observation  interval  is  asstmied. 

2.1.3.1  Attached  Steam  Plumes.  Same  as 
2.1.3.1,  Method  203A. 

2.1.3.2  Detached  Steam  Plumes.  Same  as 
2.1.3.1,  Method  203A. 

2.2  Procedures  for  Fugitive  Process  Dust 
Emissions. 

2.2.1  Position.  Same  as  section  2.2.1, 
Method  203A. 

2.2.2  Field  Records.  Same  as  section 
2.2.2.  Method  203A. 

2.2.3  Observations. 

2.2.3.1  Observations  for  15-second 
Observation  Interval  Regulations.  Same  as 
section  2.2.3,  Method  203A. 

2.2.3.2  Observations  for  5-second 
Observation  Internal  Regulations.  Same  as 
section  2.2.3,  Method  203A,  except,  observe 
the  plume  momentarily  at  5-second  intervals. 

2.3  Recording  Observations.  Record 
opacity  observations  to  the  nearest  5  percent 
at  the  prescribed  interval  on  an  observational 
record  sheet.  Each  momentary  observation 
recorded  represents  the  average  of  emissions 
for  the  prescribed  period.  If  a  5-second 
observation  period  is  not  specified  in  the 
applicable  regulation,  a  15-second  interval  is 
assumed.  The  overall  time  for  which 
recordings  are  made  shall  be  of  a  length 
appropriate  to  the  regulation  for  which 
opacity  is  being  measured. 

2.3.1    Recording  Observations  for  15- 
second  Observation  Interval  Regulations. 
Record  opacity  observations  to  the  nearest  5 
percent  at  15-second  intervals  on  an 
observational  record  sheet.  Each  momentary 
observation  recorded  represents  the  average 
of  emissions  for  a  15-second  period. 

2.3  2    Recording  Observations  for  5- 
second  Observation  Interval  Regulations. 
Record  opacity  observations  to  the  nearest  5 
percent  at  5-second  intervals  on  an 
observational  record  sheet.  Each  momentary 
observation  recorded  represents  the  average 
of  emissions  for  5-second  period. 

2.4  Data  Reduction  for  Instantaneous 
Limitation  Regulations.  For  an  instantaneous 
limitation  regulation,  a  1-minute  averaging 
time  will  be  used.  Divide  the  observations 
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recorded  on  the  record  sheet  into  sets  of 
consecutive  observations.  A  set  is  composed 
of  the  consecutive  observations  made  in  1 
minute.  Sets  need  not  be  consecutive  in  time, 
and  in  no  case  shall  two  sets  overlap.  Reduce 
opacity  observations  by  dividing  the  sum  of 
all  observations  recorded  in  a  set  by  the 
number  of  observations  recorded  in  each  set. 

2.4.1  Data  Reduction  for  15-second 
Observation  Intervals.  Reduce  opacity 
observations  by  averaging  four  consecutive 
observations  recorded  at  15-second  intervals. 
Divide  the  observations  recorded  on  the 
record  sheet  into  sets  of  four  consecutive 
observations.  For  each  set  of  four 
observations,  calculate  the  average  by 
summing  the  opacity  of-the  four  observations 
and  dividing  this  sum  by  four. 

2.4.2  Data  Reduction  for  5-second 
Observation  Intervals  Reduce  opacity 
observations  by  averaging  12  consecutive 
observations  recorded  at  5-second  intervals. 
Divide  the  observations  recorded  on  the 
record  sheet  into  sets  of  12  consecutive 
observations.  For  each  set  of  12  observations, 
calculate  the  average  by  summing  the  opacity 
of  the  12  observations  and  dividing  this  sum 
by  12. 

3.  Qualification  and  Testing 
Same  as  section  3,  Method  203A. 

4.  Refetances 

Same  as  section  4,  Method  203A. 

Method  203C— Visual  Determination  of 
Opacity  of  Emissions  From  Stationary 
Sources  for  Instantaneous  Limitation 
Regulations 

Method  203C  is  virtually  identical  to  EPA's 
Method  9,  except  for  the  data-reduction 
procedures,  which  have  been  modified  for 
application  to  instantaneous  limitation 
regulations.  Additionally,  Method  203C 
provides  procedures  for  fugitive  dust 
applications,  which  were  unavailable  when 
Method  9  was  promulgated.  The  certification 
procedures  in  section  3  are  identical  to 
Method  9.  These  certification  procedures  are 
provided  in  Method  203A  as  well,  and, 
therefore,  have  not  been  repeated  in  this 
method.  As  an  additional  aid  for  observers, 
a  sample  visible  emission  observation  form 
has  been  appended  to  Method  203A  as  well. 

1.  Applicability  aiid  Principle 

1.1  Applicability.  This  method  is 
applicable  for  the  determination  of  the 
opacity  of  emissions  from  sources  of  visible 
emissions  for  instantaneous  limitations.  An 
instantaneous  limitation  regulation  is  an 
opacity  limit  which  is  never  to  be  exceeded. 

1 . 2  Principle.  The  opacity  of  emissions 
from  sources  of  visible  emissions  is 
determined  visually  by  a  qualified  observer. 

2.  Procedures 

The  observer  qualified  in  accordance  with 
section  3  of  this  method  shall  use  the 
following  procedures  for  visually 
determining  the  opacity  of  emissions. 

2.1    Procedures  for  Emissions  From 
Stationary  Sources.  Same  as  2.1.  Method 
203A. 

2.1.1    Position.  Same  as  2.1.1.  Method 
203A. 


2.1.2    Field  Records.  Same  as  2.1.2, 
Method  203A. 

2.^1.3    Observations.  Make  opacity 
observations  at  the  point  of  greatest  opacity 
in  that  portion  of  the  plume  where 
condensed  water  vapor  is  not  present. 

Do  not  look  continuously  at  the  plume, 
instead,  observe  the  plume  momentarily  at 
the  interval  specified  in  the  subject 
regulation.  Unless  otherwise  specified,  a  15- 
second  observation  interval  is  assumed. 

2.1.3.1  Attached  Steam  Plumes.  Same  as 

2.1.3.1,  Method  203A. 

2.1.3.2  Detached  Steam  Plumes.  Same  as 

2.1.3.2,  Method  203A. 

2.2  Procedures  for  Fugitive  Process  Dust 
Emissions.  2.2.1  Position.  Same  as  section 

2.2.1,  Method  203A. 

2.2.2  Field  Records.  Same  as  section 

2.2.2,  Method  203A. 

2.2.3  Observations. 

2.2.3.1  Observations  for  15-second 
Observation  Interval  Regulations.  Same  as 
section  2.2.3,  Method  203A. 

2.2.3.2  Observations  for  5-second 
Observation  Interval  Regulations.  Same  as 
section  2.2.3,  Method  203A,  except,  observe 
the  plume  momentarily  at  5-second  intervals. 

2.3  Recording  Observations.  Record 
opacity  observations  to  the  nearest  5  percent 
at  the  prescribed  interval  on  an  observational 
record  sheet.  Each  momentary  observation 
recorded  represents  the  average  of  emissions 
for  the  prescribed  period.  If  a  5-second 
observation  period  is  not  specified  in  the 
applicable  regulation,  a  15-second  interval  is 
assumed.  The  overall  time  for  which 
recordings  are  made  shall  be  of  a  length 
appropriate  to  the  regulation  for  which 
opacity  is  being  measured. 

2.3.1  Recording  Observations  for  15- 
second  Observation  Interval  Regulations. 
Record  opacity  observations  to  the  nearest  5 
percent  at  15-second  intervals  on  an 
observational  record  sheet.  Each  momentary 
observation  recorded  represents  the  average 
of  emissions  for  a  15-second  period. 

2.3.2  Recording  Observations  for  5- 
second  Observation  Interval  Regulations. 
Record  opacity  observations  to  the  nearest  5 
percent  at  5-second  intervals  on  an 
observational  record  sheet.  Each  momentary 
observation  recorded  represents  the  average 
of  emissions  for  a  5-second  period. 

2.4  Data  Reduction  for  Instantaneous 
Limitation  Regulations.  For  an  instantaneous 
limitation  regulation,  a  1-minute  averaging 
time  will  be  used.  Divide  the  observations 
recorded  on  the  record  sheet  into  sets  of 
consecutive  observations.  A  set  is  composed 
of  the  consecutive  observations  made  in  1 
minute.  Sets  need  not  be  consecutive  in  time, 
and  in  no  case  shall  two  sets  overlap.  Reduce 
opacity  observations  by  dividing  the  sum  of 
all  observations  recorded  in  a  set  by  the 
number  of  observations  recorded  in  each  set. 

2.4.1    Data  Reduction  for  15-second 
Observation  Intervals.  Reduce  opacity 
observations  by  averaging  four  consecutive 
observations  recorded  at  15-second  intervals. 
Divide  the  observations  recorded  on  the 
record  sheet  into  sets  of  four  consecutive 
observations.  For  each  set  of  four 
observations,  calculate  the  average  by 
summing  the  opacity  of  the  four  observations 
and  dividing  this  sum  by  four. 


2.4.2    Data  Reduction  for  5-second 
Observation  Intervals.  Reduce  opacity 
observations  by  averaging  12  consecutive 
observations  recorded  at  5-second  intervals. 
Divide  the  observations  recorded  on  the 
record  sheet  into  sets  of  12  consecutive 
observations.  For  each  set  of  12  observations, 
calculate  the  average  by  summing  the  opacity 
of  the  12  observations  and  dividina  this  sum 
by  12 

3  Qualification  and  Testing 
Same  as  section  3,  Method  203A. 

4.  References 
Same  as  section  4.  Method  203A. 

Table  i  .—Smoke  Meter  Design  and 
Performance  Specificatjons 


Parameter 


a.  Light  source 


b.  Spectral  response 
o(  photocell. 


c.  Angle  of  view 

d.  Angle  of  projection 

e.  Calibration  error  .... 

f.  Zero  and  span  drift 

g.  Response  time 


Specification 


Incandescent  lamp 
operated  at  nomi- 
nal rated  voltage 

Photopic  (daylight 
spectral  response 
cA  the  human  eye — 
Reference  4  1  of 
section  4). 

15  degrees  maximum 
total  angle. 

15  degrees  maximum 
total  angle. 

±3-percent  opacity, 
nriaximum. 

±1 -percent  opacity,  30 
minutes. 

iS  seconds 
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BILLING  CODE  SSSO-SO-P 

40  CFR  Part  721 
[OPPTS-50610;  FRL-418&-2J 
RIN  2070-AB27 

Significant  New  Uses  of  Certain 
Acrylate  Esters 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(aK2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  all  acrylate  esters  falling 
within  the  definition  proposed  in  this 
rule  (acrylate  substances).  Persons 
wishing  to  manufacture,  or  import  such 
substances,  not  appearing  upon  the 
TSCA  Chemical  Substances  Inventory 
(the  Inventory)  as  of  the  proposed  date 
of  this  rule,  for  a  significant  new  use. 
would  be  able  to  submit  a  combined 
Premanufacture  (PMN)  and  Significant 
New  Use  Notice  (SNUN).  These  persons 
wishing  to  manufacture,  import,  or 
process,  for  a  significant  new  use,  an 
acrylate  substance  subsequently  placed 
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on  the  Inventory*  and  subject  to  this 
SNUR  would  be  required  to  submit  only 
a  SNUN.  EPA  has  determined  that  these 
substances  may  be  hazardous  and  that 
the  uses  described  in  this  proposed  rule 
may  result  in  significant  human 
exposure.  This  proposed  rule  would 
require  persons  who  intend  to 
manufacture,  import,  or  process  any  of 
these  substances  to  notify  EPA  at  least 
90  days  before  commencing  the 
manufacturing,  importing,  or  processing 
of  the  substance  for  uses  designated  by 
the  SNUR  as  a  significant  new  use.  The 
required  notice  would  provide  EPA 
with  the  opportunity  to  evaluate  the 
intended  use,  and  if  necessary,  to 
prohibit  or  limit  that  activity  before  it 
occurs. 

DATES:  Written  comments  must  be 
received  by  December  22. 1993. 

ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St..  SVV.,  Washington.  DC  20460. 
Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the -rulemaking 
record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 
control  number  for  the  chemical 
substance  in  this  SNUR  is  OPPTS- 
50610.  Unit  XII.  of  this  preamble 
contains  additional  information  on 
submitting  comments  containing  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St..  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

SecUon  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use.  The  mechanism  for  reporting  under 


this  requirement  is  establi^ed  under  40 
CFR  721.25. 

II.  Applicability  of  General  Provisions 

General  pro\'isions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
rule  to  uses  occurring  before  the 
effective  date  of  the  final  rule.  Rules  on 
user  fees  appear  at  40  CFR  part  700. 
Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  5(d)(1).  the  exemptions 
authorized  by  section  5(;h)(l),  (2),  (3), 
and  (5).  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUN, 
EPA  may  take  regulatory  action  under 
section  5(e).  5(f).  6.  or  7  as  appropriate 
to  control  the  activities  for  which  it  has 
received  the  SNUN.  If  EPA  does  not  take 
action,  EPA  is  required  under  section 
5(g)  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 
Persons  who  intend  to  import  a 
chemical  substance  identified  in  a  final 
SNUR  are  subject  to  the  TSCA  section 
13  import  certification  requirements, 
which  are  codified  at  19  CFR  12.118 
through  12.127  and  127.28.  Such 
persons  must  certify  that  they  are  in 
compliance  with  the  SNUR 
requirements.  The  EPA  policy  in 
support  of  the  import  certification 
appears  at  40  CFR  part  707. 

III.  Summary  of  This  Proposed  Rule 

The  chemical  substances  which  are 
the  subject  of  this  proposed  rule  are 
identified  generically  as  acrylate  esters 
having  an  estimated  or  measured 
number-average  molecular  weight  of 
1.000  amu  (amu  is  the  unified  atomic 
mass  unit  referenced  to  the  mass  of 
Carbon  12)  or  less,  or  having  an 
estimated  or  measured  number  average 
molecular  weight  of  over  1,000  amu  but 
containing  more  than  2  percent  by 
weight  acrylate  esters  with  a  molecular 
weight  of  500  amu  or  less.  Any 
substance  meeting  these  criterin  and  not 
on  the  Inventory  as  of  the  original 
proposed  date  of  this  rule  is  intended  to 
be  included  within  this  definition. 

A  person  wishing  to  manufacture  or 
import  an  acrylate  substance  within  the 


scope  of  this  proposed  rule  and  not  on 
the  Inventory,  would  be  required  to 
submit  a  Premanufacture  Notice  (PMN) 
because  all  acrylates  not  appearing  on 
the  Inventory  are  new  chemical 
substances  and  would  remain  subject  to 
PMN  reporting  requirements.  Persons 
wishing  to  manufacture  or  import  for  a 
significant  new  use  of  a  new  acrylate 
substance,  which  would  be  subject  to 
this  proposed  SNTJR  and  not  on  the 
TSCA  inventory,  would  be  required  to 
submit  a  combined  PMN  and  SNUN.  A 
combined  PMN  and  SNUN  would 
contain  the  same  information  typically 
found  or  required  in  a  PMN.  The 
combined  notice  would  also  identify  the 
significant  new  use  and  any  additional 
pertinent  information  that  could  be  used 
to  evaluate  the  significant  new  use. 
Those  persons  wishing  to  manufacture, 
import,  or  process  for  a  significant  new 
use  of  an  acrylate  substance  placed  on 
the  Inventory  and  subject  to  this  SNUR 
would  be  required  to  submit  only  a 
SNUN. 

In  addition,  any  acrylate  substance 
not  on  the  Inventory  before  the  date  of 
the  proposed  rule  that  is  not  subject  to 
the  rule  because  it  foils  outside  the 
molecular  weight  definition,  may  at  any 
time  in  the  future  become  subject  to  this 
SNUR,  if  its  molecular  weight  changes 
and  falls  within  the  molecular  wei^ 
definition.  As  TSCA  Inventory  listings 
.  of  substances  are  not  defined  by 
molecular  weight,  persons 
manufacturing,  importing,  and 
processing  an  acrylate  substance  whose 
molecular  weight  may  vary  should  note 
that  the  SNUR's  applicabiUty  to  the 
substance  would  depend  on  the 
molecular  weight  of  the  substance  as 
manufactured  or  imported.  EPA  is 
proposing  to  designate  the  following  as 
significant  new  uses  of  the  substances: 

1.  Consumer  use. 

2.  Any  manner  or  method  of 
manufacturing,  importing,  or  processing 
associated  with  any  use  without 
establishing  a  program  whereby: 

a.  Persons  who  may  be  dermally 
exposed  wear  impervious  gloves, 
chemical  safety  goggles  or  equivalent 
eye  protection,  and  clothing  which 
covers  any  other  exposed  areas  of  the 
arms,  legs,  and  torso. 

b.  Persons  who  may  be  exposed  to 
dust,  mist,  or  smoke  shall,  in  addition 
to  the  above  dermal  protection,  wear  a 
category  23C  air  purifying  respirator  as 
described  in  40  CFR  721.63(a)(5)(xi). 

c.  Persons  who  may  be  exposed  are 
provided  with  information  on  the 
substance,  in  writing  and  through 
training,  at  the  time  of  their  initial 
assignment  to  work  areas  where  the 
substance  is  present,  and  whenever  the 
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substance  is  introduced  into  their  work 
area. 

d.  The  substances  are  labeled  both  for 
the  workplace  and  for  distribution  in 
commerce,  as  described  in  40  CFR 
721.72(b). 

e.  A  material  safety  data  sheet  (MSDS) 
is  obtained  or  developed  as  described  in 
40  CFR  721.72(c). 

rv.  Background 

Subsequent  to  the  enactment  of  TSCA 
and  the  initiation  of  the  PMN  review 
process,  EPA  began  to  assemble  a  subset 
of  data  on  certain  acrylates.  These  data 
increasingly  pointed  toward  the 
possibility  that  acrylates,  as  a  class, 
possess  certain  toxicologic  properties. 
By  1983,  EPA  believed  that  under 
certain  conditions  of  use  and  exposure, 
specific  acrylates  might  pose  an 
unreasonable  risk  to  human  health.  EPA 
began  systematically  negotiating 
consent  orders  under  section  5(e)  of 
TSCA  for  certain  new  acrylates  for 
which  a  PMN  was  required  imder 
section  5(a)  of  TSCA.  Since  1983,  EPA 
has  negotiated  section  5(e)  consent 
orders  or  the  PMN  submitters  have 
withdrawn  their  notices  in  the  face  of 
potential  Agency  action  under  section 
5(e)  for  these  substances.  Since  1990, 
consistent  with  its  policy  to  hnk  SNURs 
to  section  5(e)  consent  orders,  SNURs 
for  these  acrylate  substances  have  been 
promulgated  by  EPA. 

As  a  resuh  of  EPA's  experience  in 
regulating  acrylates  over  this  Ift-year 
period,  and  by  virtue  of  the  issuance  of 
these  section  5(e)  consent  orders  and 
individual  chemical  SNURs  governing 
reporting  for  specified  significant  new 
uses  of  certain  acrylates,  the  terms  of 
such  regulation  have  been  standardized. 
Thus,  EPA  already  routinely  regulates 
on  a  case-by-case  basis  the  acrylate 
chemicals  defined  in  this  proposed  rule. 
The  Agency  has  yet  to  acquire  sufficient 
test  data  to  enable  it  to  make  a  reasoned 
evaluation  of  the  potential  risks 
associated  with  exposure  to  acrylate 
substances  as  a  class.  However,  the 
Agency  believes  that  those  data 
ciurently  available  are  sufficient  to 
warrant  regulation  including  the 
promulgation  of  a  category  SNUR  based 
on  the  potential  unreasonable  risk  of 
cancer  from  uncontrolled  exposure  to 
acrylates.  In  addition,  EPA's  finding  for 
acrylates  is  consistent  with  section  26(c) 
of  TSCA  which  provides  that  any  action 
authorized  or  required  by  TSCA  for  a 
chemical  substance  may  also  apply  to  a 
category  of  chemical  substances. 

This  proposed  rule  would  estabUsh 
uniform  notification  criteria  for  all 
persons  wishing  to  manufacture,  import, 
or  process  a  subject  acrylate  substance 
not  appearing  on  the  Inventory  as  of  the 


proposed  date  of  this  rule.  EPA  beUeves 
this  approach  is  advantageous  to  both 
the  affected  industry  and  to  the  Agency. 
Persons  wishing  to  introduce  a  new 
acrylate  into  commerce  would  be 
apprised  of  the  Agency's  concerns  prior 
to  submission  of  a  PMN.  It  is  likely  that 
these  persons,  given  this  knowledge, 
would  be  able  to  avoid  delays  incurred 
through  the  negotiation  of  section  5(e) 
consent  orders.  Absent  any  additional 
concerns  presented  by  a  new  acrylate 
substance,  PMN  submitters  utilizing  the 
worker  exposure  controls  specified  in 
the  SNUR  would  be  free  to  commence 
their  manufacturing  or  importation 
activities  immediately  upon  the 
conclusion  of  the  90-day  PMN  review 
period.  Subsequent  to  the  addition  of  a 
substance  to  the  Inventory,  and 
provided  that  EPA  has  not  imposed  any 
further  regulations,  other  persons  would 
be  bee  to  commence  activities 
consistent  with  the  SNUR,  and  could  do 
so  without  delay  if  they  compUed  vrith 
control  measures  specified  in  the  SNUR. 
Unless  there  were  additional  concerns 
presented  by  a  new  acrylate  substance, 
EPA  would  be  reUeved  of  the  obligation 
to  negotiate  section  5(e)  orders  and 
promuleate  chemical  specific  SNURs. 

An  additional  advantage  to  this 
proposed  category  SNUR  would  be  the 
relative  imiformity  of  comphance 
programs  for  all  future  acrylate 
substances.  Because  EPA  is  currently, 
and  is  proposing  in  this  rule  to  continue 
regulating  acrylates  uniformly,  persons 
in  compliance  with  the  SNUR  for  one 
substance  would  be  assured  of  being  in 
compliance  with  regard  to  the 
manufactiu^,  importation,  and 
processing  of  most  future  acrylates  if 
they  employ  the  same  processes  and 
controls.  There  would  normally  be  no 
need  to  vary  the  control  measures, 
estabhshed  recordkeeping  procedures, 
employee  training  programs,  or  any 
other  aspect  of  the  generic  acrylate 
SNUR  comphance  program  estabhshed 
for  a  prior  substance. 

V.  Category  Definition 

The  Agency  considered  several 
category  definitions  prior  to  selecting 
that  which  appears  in  proposed 
§  721.340(a)(1)  and  (b)(3)(A)  of  the 
regulatory  text.  In  arriving  at  the 
proposed  definition,  the  Agency 
considered  not  only  the  data  available 
relative  to  toxicity  and  exposure,  but 
also  took  into  consideration  the 
regulatory  history  of  acrylates  and  the 
role  of  a  SNUR  within  that  regulatory 
history. 

The  proposed  definition  includes 
only  acrylates  although  EPA  has  also 
regulated  methacrylates  in  TSCA 
section  5(e)  consent  orders  and  SNURs. 


EPA  is  not  proposing  to  generically 
regulate  methacrylates  at  this  time  for 
several  reasons.  First,  EPA  regulates 
only  a  few  methacrylate  substances  per 
year.  In  addition,  there  is  an  ongoing 
acrylates  testing  program  sponsored  by 
a  group  of  specialty  acrylate 
manufacturers,  and  as  a  result, 
triethylene  glycol  diacrylate  and 
triethylene  glycol  dimethacrylate  are 
currently  being  tested  in  long-term 
dermal  bioassays.  After  the  testing 
results  of  this  methacrylate/  acrylate 
pair  are  submitted  to  and  evaluated  by 
EPA,  the  Agency  will  consider 
appropriate  generic  regulation,  if  any, 
for  methacrylates. 

The  proposed  category  estabhshes 
two  critera  for  inclusion  based  upon 
number-average  molecular  weight. 
Throughout  the  PMN  screening  process, 
molecular  weight  has  been  one  of  the 
determinants  dictating  whether  or  not 
the  Agency  initidted  regulatory  action 
for  acrylates  xmder  sectiorw  5(e)  or 
5(a)(2)  of  TSCA.  The  Agency  has 
utihzed  molecular  wei^t  as  a  surrogate 
measuire  of  the  absorption  potential  of  a 
given  acrylate  and  hence,  its  potential 
lor  causing  adverse  health  effects  as  a 
result  of  dermal  and  inhalation 
exposure. 

in  selecting  the  molecular  weight 
ranges  for  its  proposed  category,  EPA 
considered  several  criteria.  EPA  beheves 
that  its  proposed  first  criterion  of  a 
number-average  molecular  weight  less 
than  1,000  amu  reflects  a  reasoned 
consideration  of  available  data  and 
generally  accepted  scientific  principles. 
In  general,  lower  molecular  weight 
species  are  more  readily  absorbed  and. 
hence,  pose  the  greatest  potential  for 
causing  adverse  health  effects.  The 
Agency  beheves  that,  in  a  related  series 
of  analogous  substances,  such  as 
acrylates,  a  sufficient  increase  in 
molecular  weight  of  a  molecule 
decreases  the  flux,  or  rate  of  dermal 
penetration  to  an  insignificant  level. 

The  second  criterion  of  the  proposed 
definition  would  encompass  any 
substance  of  a  number-average 
molecular  weight  greater  than  1.000 
amu  but  containing  2  percent  or  more  of 
an  acrylate  ester  having  a  number- 
average  molecular  weight  of  less  than 
500  amu.  In  the  absence  of  definitive 
data,  the  Agency  selected  a  molecular 
weight  of  500  amu  for  an  upper  bound, 
reasoning  that  the  potential  for 
absorption  would  be  mitigated  by  the 
selected  concentration  factor  of  less 
than  2  percent. 

A  more  complete  discussion  of  the 
Agency's  evaluation  of  available 
absorption  and  metabolism  data  may  be 
obtained  from  EPA's  toxicity  support 
doomient  which  can  be  found  in  the 
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public  record  established  for  this 
proposed  nile.  The  Agency  encourages 
public  comment  on  this  proposed 
aery  late  category  definition  as  well  as 
the  significant  new  uses  described 
under  paragraph  {a)(2)  of  the  proposed 
§721.340. 

VI.  Summary  of  Health  and  Exposure 

Concenu 

As  stated  in  Unit  IV..  EPA  routinely 
makes  a  may  present  an  unreasonable 
risk  to  health  finding  when  regulating 
new  acrylate  chemicals  under  section 
5(e)  of  TSCA.  This  finding  is  based  on 
toxicity  data  on  structurally  similar 
chemicals  that  indicate  potential  health 
effects  and  that  the  Agency  has 
insufficient  data  to  make  a  reasoned 
evaluation  of  those  health  effects.  The 
Agency  has  concluded  that  certain 
acrjlates  may  present  a  risk  of  cancer. 
This  conclusion  is  based  primarily  upon 
data  available  for  a  subset  of  acrylates 
(one  gavage  and  four  dermal  bioassays 
on  acrylates)  which  have  demonstrated 
positive  results.  (NTP  1983,  USEPA 
1979,  and  USEPA  1982).  Based  upon 
these  data  and  upon  the  criteria 
established  in  the  EPA  carcinogenicity 
assessment  guidelines  (USEPA  1987). 
the  Agency  has  determined  that  for 
mono-,  di-.  and  triacrylates  there  is 
sufficient  information  to  raise  a 
carcinogenicity  hazard  concern. 

An  epidemiology  study  on  workers 
exposed  to  ethyl  acrylate  and  methyl 
methacrylate  also  appears  to  indicate  an 
increased  incidence  of  colorectal  cancer 
(Rohm  and  Haas  1987).  Based  upon  this 
limited  epidemiology  data  uid  positive 
results  in  certain  of  the  available 
bioassays  on  the  mono-,  di-.  and 
triacrylates  (discussed  in  detail  in  the 
toxicity  support  document  available  in 
the  public  record  for  this  proposed 
rulemaking)  and  the  lack  of  correlation 
between  structure  and  oncogenicity  of 
acrvlates  that  can  be  derived  from  the 
currently  available  data.  EPA  has 
concluded  that  all  acrylate  chemicals 
may  present  a  human  carcinogenicity 
hazard. 

The  potential  for  dermal  and 
inhalation  exposure  to  acrylates  exists 
during  their  manufacture,  processing. 
and  use.  Dermal  exposure  may  reach 
3.900  mg/day  in  the  absence  of 
protective  equipment,  in  particular, 
impervious  gloves.  Inhalation  exposure 
is  limited  to  particxUates  (mist)  during 
use  of  coating  via  spray  application,  and 
to  vapors  from  low  molecular  weight 
acrj'lates.  Inhalation  exposure  to  mist  is 
expected  to  be  in  the  tens  of  milligrams 
per  day  depending  on  the  concentration 
of  the  acrylate  in  the  product  and  the 
total  mist  level.  Based  on  previous 
PMNs.  inhalation  exposure  to  vapors 


has  been  estimated  to  be  negligible  for 
the  majority  of  acrylates,  although  for 
several  acrylates  (with  vapor  pressures 
above  0.001  nun  Hg)  exposures  of  1-2 
mg/day  have  been  estimated. 

Vn.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  these  chemical 
substances.  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substances,  likely  exposures/releases 
associated  with  possible  uses,  and  the 
four  factors  listed  in  section  5(a)(2)  of 
TSCA. 

Section  5(a)(2)  of  TSCA  provides  that 
EPA's  determination  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use  must  be  made  after  a  consideration 
of  all  relevant  factors  including: 

1.  The  projected  volume  of 
manufacturing  and  processing  of  a 
chenucal  substance. 

2.  The  extent  to  which  a  use  changes 
the  type  or  form  of  exposure  of  human 
beings  or  the  environment  to  a  chemical 
substance. 

3.  The  extent  to  which  a  use  increases 
the  magnitude  and  duration  of  exposure 
of  human  beings  or  the  environment  to 
a  chemical  substance. 

4.  The  reasonably  anticipated  manner 
and  methods  of  manufacturing, 
processing,  distribution  in  commerce, 
and  disposal  of  a  chemical  substance. 

EPA  construes  the  statute  to  allow 
consideration  of  any  other  relevant 
factors,  in  addition  to  those  enumerated 
in  section  5(a)(2KA)  through  (D). 

When  designating  a  significant  new 
use  of  an  acrylate  substance  to  be  any 
manufacturing,  importing,  or  processing 
without  the  hazard  communication 
program  specified  in  §  721.340  (a)(2)(ii) 
of  the  proposed  SNUR,  EPA  considered 
that  an  effective  hazard  commimication 
program,  that  includes  such  provisions 
as  warning  statements  on  the  label  and 
MSDS  and  worker  training,  addresses 
such  factors  in  section  5(a)(2)  as  type, 
form,  duration,  and  magnitude  of 
exposure  as  well  as  methods  of 
manufacturing,  processing,  and  use. 

When  designating  a  significant  new 
use  of  a  new  acrylate  substance  to  be 
any  manufacturing,  importing,  or 
processing,  without  the  protective 
equipment  specified  in  §  721.340(a)(2)(i) 
of  the  proposed  SNUR,  EPA  considered 
that  an  effective  program  that  includes 
provisions  for  personal  protective 
equipment  for  persons  who  are  exposed 
to  a  new  acrylate  substance,  addresses 
such  factors  in  section  5(a)(2)  as  type, 
form,  duration,  and  magnitude  of 
exposure  as  well  as  methods  of 
manufacturing,  processing,  and  use. 


When  designating  a  significant  new 
use  of  an  acrylate  substance  to  be 
consumer  use.  EPA  considered  that 
consumer  use  of  a  new  acrylate 
substance  addresses  such  factors  in 
section  5(a)(2)  as  type,  form,  duration, 
and  magnitude  of  exposure. 

Based  on  these  considerations.  EPA 
proposes  to  define  the  significant  new 
uses  of  acrylate  substances  falUng 
within  the  category  definition  as  set 
forth  in  paragraph  (a)(2)  of  the  proposed 
§721.340. 

Vm.  Specific  Issues 

Although  EPA  is  seeking  public 
comment  on  all  aspects  of  this  proposed 
rulemaking,  it  is  soliciting  comment 
more  specifically  on  issues  which  are 
unique  to  the  proposed  acrylate  SNUR. 
These  issues  are  discussed  below. 

The  proposed  acrylate  category 
purposefully  excludes  acrylates  on  the 
Inventory  prior  to  the  proposed  date  of 
this  rule.  Although  the  Agency  still  has 
concerns  for  these  substances  and  could 
expand  the  scope  of  the  proposed 
definition  to  include  existing  acrylates 
meeting  the  category  definition,  as  a 
matter  of  policy,  the  Agency  is  choosing 
to  focus  on  new  acrylate  substances. 
Thus,  the  Agency  is  proposing  to 
develop  a  more  comprehensive 
understanding  of  the  hazards  and  risks 
of  both  new  and  existing  acrylate 
substances  via  a  series  of  activities 
focused  on  new  chemical  acrylates. 
Consult  Unit  V.  of  this  proposed  rule 
and  the  public  docket  established  for 
this  rule  for  further  information  on 
ongoing  testing  and  assessment  of 
acrylate  and  methacrylate  substances. 
The  Agency  specifically  requests 
comments  on  this  and  other  issues 
related  to  the  acrylate  category 
definition. 

DC  Determining  When  a  Substance  is 
the  Subject  of  This  Rule 

Unlike  most  previous  SNURS  in 
which  specific  chemical  substances 
were  masked  by  generic  names  due  to 
associated  TSCA  CBI  claims,  this  SNUR 
defines  a  category.  Persons  wishing  to 
manufacture,  import,  or  process  any 
acrylate  ester  falling  within  the  defined 
category  should  know  whether  or  not 
the  substance  meets  the  technical 
definition,  thereby  making  it  potentially 
subject  to  this  rule.  However,  it  may  be 
difficult  to  discern  whether  or  not  a 
specific  acr>'late  ester  was  listed  on  the 
Inventory  prior  to  the  proposed  date  of 
this  SNUR  due  to  the  significant  number 
of  substances  listed  with  generic 
chemical  identities. 

All  acrylates  not  appearing  on  the 
Inventory  remain  suoject  to  PMN 
reporting  requirements.  All  aoylate 
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substancw  which  hara  previously  ben 
the  subject  of  SNURs  pnntalgated  by 
the  Agency  ramein  suoject  to  thoee 
requirements  as  estabhshed  in  the 
original  SNURs. 

Acrylate  esters  meeting  the  category 
definition  will  be  added  to  the 
Inventory  and  will  be  flagged  denoting 
they  appear  in  the  SNUR  appendix  to 
the  Inventory  where  maRufacturers, 
importers,  and  processors  can  find  out 
that  the  substance  is  subject  to  this  rule. 
The  specific  chemical  identity  of  many 
acrylate  substances  listed  bolL  prior  and 
subsequent  to  the  date  of  this  proposed 
rule  will  be  confidential.  Any  person 
who  proposes  to  manufacture  or  Import 
one  of  these  substances  is  unhkely  to 
know  that  the  substance  is  on  the 
Inventory  and,  therefore,  would  need  to 
submit  a  bona  fide  request  under  either 
40  CFR  710.7(gJ  or  720.25fb)  to 
determine  whether  the  substance  is  on 
the  Inventory.  If  EPA  determines  that 
the  person  has  a  bona  fide  intent  to 
manufacture  or  import  the  substance 
and  that  the  substance  the  person 
proposes  to  manufacture  or  import  is 
both  on  the  Inventory  and  the  subject  of 
this  proposed  rule,  EPA  will  inlorm  the 
person  that  the  substance  is  sttbject  to 
this  rule.   | 

X.  Test  Defa  and  OdMr  bilbrraatkm 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  the  development 
of  any  particular  test  data  before 
submission  of  a  SNUN.  Persons  are 
reqxiired  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However.  EPA 
recommends  a  2-year,  two-species 
bioassay  according  to  the  guidelines  in 
40  CFR  798.3300  to  address  the 
potential  carcinogenicity  associated 
with  acrylates.  EPA  is  currently 
involved  in  a  research  initiative  with 
certain  acrylate  manufacturers  affected 
by  the  regiUation  of  acrylates  as  a 
category.  The  goal  of  the  research 
Initiative  is  to  conduct  toxicity  testing 
and  develop  greater  imderstanding  of 
metabolism  and  mechanisms  of  action 
of  acrylates  so  that  the  potential  risks  of 
specific  acrylates  can  be  better 
characterized. 

EPA  wiD  be  better  able  to  evaluate 
SNUNs  which  provide  detailed 
information  on: 

1.  Human  exposure  and 
environmental  release  that  may  resuh 
ft'Ofd  the  significant  new  use  of  the 
chemical  substanca 

2.  Potential  benefits  of  the  substance. 

3.  Information  on  risks  posed  by  the 
substance  oompared  to  risks  posed  by 
potential  substitutes. 


61S53 


Data  on  poteiitial  expoeuns  to  or 
releases  of  the  si^ietaiice,  testing  other 
than  that  specified  for  the  substance,  or 
studies  on  analogous  su^ances,  whicib 
may  demtmstrate  that  the  significant 
new  uses  being  reported  are  unhkely  to 
present  an  unreasonable  risk,  may  be 
included  with  a  SNUN.  Persons 
submitting  a  SNUN  must  comply  with 
the  same  notice  requirements  and  EPA 
regulatory  procedures  as  submitters  of 
PMfJs  as  stated  in  40  CFR  721.1(c), 
including  submissitHi  of  test  data  on 
health  and  environmental  effects  as 
described  in  40  CFR  720.50. 

XL  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  estdblislung  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance 
subject  to  this  rule.  EPA's  complete 
economic  analysis  is  available  in  the 
public  record  for  this  rule  (OPPTS- 
50610). 

XH.  Rnlemaldns  Record 

EPA  has  established  a  recisd  for  this 
rulemaking  (docket  control  number 
OPPTS-50610)  which  includes 
information  considered  by  EPA  in 
developing  this  rula  The  record 
includes  the  following  in{brmati(H}: 

1.  The  economic  analysis  of  this  rule. 

2.  The  toxicity  support  documenL 

3.  A  reference  to  the  TSCA  section  4 
test  roles  docket  number  42091  tot 
acrylates  which  contains  an  extensive 
history  of  EPA's  existing  chemical 
assessment,  pubfic  meetings,  public 
comments,  and  regulatioQ  of  acrylates. 

A  pubhc  version  of  the  record, 
without  any  CBI,  is  available  in  the 
TSCA  Nonconfidential  Information 
Center  (NQC),  also  known  as,  TSCA 
Public  Docket  Office,  from  8  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
NCIC  is  located  in  Rm.  E-G102,  401  M 
St.,  SW.,  Washington,  DC  20460. 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential",  "trade 
secret",  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confid^itial  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2.  Any 
person  submitting  comments  claimed  to 
be  confidential  must  prepare  and  submit 
a  nonconfidential  public  version  of  the 
comments  in  triplicate  that  EPA  can 
place  in  the  public  file. 


xm. 

(1)  NTP.  1983.  National  Toxicology 
Progratm.  NTP  Technical  Report  on  the 
cardnogenisis  bioassay  of  ethyl  acrylate 
in  F344/N  rats  and  B6C3F1  mice  (gavage 
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(3)  USEPA.  1979.  Carnegie-Mellon 
Institute  of  Research.  1979.  Evaluation 
of  the  dermal  carcinogenic  potential  of 
neopentyl  glycol  diacrylate.  Union 
Carbide  Corporation.  TSCA  section  8{e) 
submission.  8EHQ-1 179-0029  to 
USEPA. 

(4)  USEPA  1982.  Celanese.  1982. 
Chronic  mouse  dermal  studies  with 
pentaerythritol  triacrylate,  tetraetbytene 
glycol  diacrylate,  and  triethyleneglycol 
diacrylate.  Kettering  Lab.  TSCA  8|e) 
submission  8EHQ-0882-0454  and 
8EHQ-0882-0410/0411  to  USEPA. 

(5)  USEPA  1987.  The  Risk  Assessment 
Guidelines  of  1986.  EPA  Office  of 
Research  and  Development  EPA/600/B- 
87/045.  August  1987. 

XIV.  Regulatory  Aaaessment 
Requirements 

A.  Executive  Order  12281 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "m«)ar'* 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  rule  would  not  be  a  "major" 
rule  because  it  would  not  have  an  eSeck 
on  the  economy  of  $100  miUion  or 
more,  and  it  would  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  While  then  is  no  precise  way 
to  calculate  the  total  annual  cost  of 
compUance  with  this  rule.  EPA 
estimates  that  the  cost  iai  submitting  a 
significant  new  use  notice  would  be 
between  $7,198  to  $8,170,  including  a 
$2,500  user  fee  payable  to  EPA  to  o^et 
EPA  costs  in  processing  the  notice.  EPA 
believes  that,  because  of  the  nature  of 
the  rule  and  the  substances  involved, 
there  will  be  few  SNUR  notices 
submitted. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as   ' 
required  by  Executive  Order  12291. 

B.  BeguJatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b}),  EPA  has  detenmned 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affiected 
by  this  rule  would  likely  be  small 


61654  Federal  Register  /  Vol.  58,  No.  223  /  Monday,  November  22,  1993  /  Proposed  Rules 


businesses.  However,  EPA  expects  to 
receive  few  SNUNs  for  the  substances. 
Therefore.  EPA  believes  that  the  number 
of  small  businesses  affected  by  this  rule 
would  not  be  substantial,  even  if  all  of 
the  SNUN  submitters  were  small  firms. 

C  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  {44  U.S.C.  3501  et  seq).  and  have 
been  assigned  OMB  control  number 
2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch, 
(2131).  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460:  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (2070-0012), 
Washington.  DC  20503. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  November  15. 1993. 
Victor  |.  Kimm, 

Acting  Assistant  Administrator  for 
Prevvntion.  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607.  and 

2625(c) 

2.  By  adding  new  §  721.340  to  subpart 
E  to  read  as  follows: 

§  721 .340    Acryiate  esters. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  Chemical  substances  falling  within 
the  acryiate  ester  category  definition 
and  not  on  the  TSCA  Inventory  as  of 
(Insert  proposed  date  of  this  rule)  are 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section.  The 
acryiate  ester  category  shall  include  any 


ester  of  an  acryiate,  as  defined  in 

Earagraph  (b)(3)(i)  of  this  section 
aving: 

(i)  A  measured  number-average 
molecular  weight  of  1.000  amu  (amu  is 
the  unified  atomic  mass  unit  referenced 
to  the  mass  of  Carbon  12)  or  less. 

(ii)  A  measured  number-average 
molecular  weight  of  over  1,000  amu  and 
containing  more  than  2  percent  by 
weight  of  any  acryiate  ester  with  a 
molecular  weight  of  500  amu  or  less. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1).  (a)(2)(i).(a)(2)(iii). 
(a)(2)(iv),  (a)(3).  (a)(4),  (a)(5)(xi).  (a)(6)(i). 
(a)(6)(ii),  (a)(6)(iv),  (b)  (concentration  set 
at  0.1  percent),  and  (c). 

(ii)  Hazard  communication  progmm. 
Requirements  as  specified  in 
§  721.72(a),  (b),(c).(d).(e) 
(concentration  set  at  0.1  percent),  (f), 
(h)(l)(i)(A).  (h)(l)(i)(B),  (h)(l)(i)(C), 
(h)(l)(iii)(A).  (h)(l)(vi).  (h)(2)(i){B). 
(h)(2)(i)(C).  and  (h)(2)(i)(D). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  $721.80(o). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  in  §  721.125(a)  through  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  these  substances. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Definitions,  (i)  Acryiate  means 
those  chemical  substances  (including 
combinations  of  chemical  substances 
that  are  not  mixtures)  whose  structures 
contain  one  or  more  covalently  bound 
substructures  which  are  described  as 
terminal  or  pendant  acryiate  groups. 
Such  chemical  substances  are 
considered  to  contain  a  functional 
acryiate  moiety.  The  functional  nature 
of  these  chemical  substances  is 
attributed  to  the  conjugated  carbon  to 
carbon  double  bond  present  in  the 
acryiate.  Functional  acryiate 
substructures  may  be  produced  from 
several  types  of  reactions.  Regardless  of 
the  synthetic  route,  the  unsaturated 
bond  of  the  acryiate  gToup(s)  remains 
present  and  unreacted.  Functional 
acryiate  substructures  are  typically  but 
not  always  produced  from  reactions 
between  mono-  or  polyhydric  alcohols 
and  acrylic  acid  in  which  the  -OH 
radical(s)  from  the  alcohol  combines 
with  the  -COOH  radical  of  the  acrylic 
acid  to  form  acryiate  esters.  This 
reaction  mechanism  ensures  that  the 


double  bond  remains  intact.  The 
substructures  produced  from  the 
possible  chemical  reaction  types  are 
diagramed  below;  the  free  valence  is  the 
location  of  covalent  linkage  to  the  rest 
of  the  molecule: 

-0-(-C=0)CH=CH2 

Acryiate  Group  (2-Propenoate  Group) 

(ii)  (Reserved] 
jFR  Doc.  93-28611  Filed  11-19-93;  8:45  am) 
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40  CFR  Part  799 
IOPPTS-42150,  FRL  4010-2] 
RIN  No.  2070-AB07 

Acetophenone,  Ph'^nd,  N,N> 
DImethylaniline,  Elhyt  Acetate,  and  2,6- 
Dimethylphenol;  Proposed  Test  Rule, 
Notice  of  Opportunity  to  Initiate 
Negotiations  for  TSCA  Section  4 
Testing  Consent  Agreements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  test  rule 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  that 
would  require  manufacturers  and 
processors  of  five  chemicals 
(acetophenone.  phenol,  N,N- 
dimethylaniline,  ethyl  acetate,  and  2,6- 
dimethylphenol)  to  conduct  testing  for 
certain  chemical  fate,  health  and 
environmental  effects.  This  rule  would 
require  that  testing  be  conducted  to 
develop  data  with  respect  to  chemical 
fate  and  health  and  environmental 
effects  for  which  there  is  an 
insufficiency  of  data  and  experience  and 
which  are  relevant  to  a  determination 
that  the  manufacture,  distribution  in 
commerce,  processing,  use,  or  disposal 
of  such  chemicals,  or  that  any 
combination  of  such  activities,  does  or 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  In 
addition  to  the  proposed  test  rule,  EPA 
has  negotiated  a  testing  consent 
agreement  development  program  under 
TSCA  section  4  to  allow  the  Agency  to 
make  greater  use  of  enforceable  consent 
agreements  (EGAs).  Therefore,  EPA  is 
soliciting  interested  parties  for 
participation  in  or  monitoring  of 
consent  agreement  negotiations  for  the 
chemicals  that  are  proposed  for  testing 
in  this  rulemaking.  EPA  is  also  inviting 
manufacturers  and/or  processors  of 
chemical  substances  who  wish  to 
participate  in  consent  agreement 
negotiations  for  the  chemicals  proposed 
for  testing  to  develop  and  submit  testing 
consent  agreement  proposals  to  EPA. 
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OATIS:  Written  comments  on  the 
proposed  rule  must  be  received  by  EPA 
on  or  before  January  21, 1994.  If  persons 
request  «n  oppOTtunity  to  submit  oral 
comments  by  January  6, 1994,  EPA  will 
hold  a  public  meeting  on  this  proposed 
rule  in  Washington,  DC.  For  further 
informatiou  on  arranging  to  speak  at  the 
meeting  see  Unit  VII  of  Ais  preamble. 
Written  3C^  testing  proposals  must  be 
received  by  January  21,  1994.  Written 
notice  o  interest  in  being  designated  an 
"interes  ^d  party"  to  the  consenl 
agreemeit  negotiations  for  the 
rherr.ica  !^  proposed  for  testing  in  this 
rjlemak  lig  must  be  received  by  JtDUdry 
21 ,  1994.  Those  submitting  written 
testing  f  noposais  will  be  considered 
"interest  ad  parties"  and  do  not  have  to 
submit  s  ajparate  written  notice  of 
interest  :d  being  designated.  EPA  will 
contact  i  t  "interested  parties"  and 
advise  tl  em  of  meeting  dates. 
ADDRESSES:  Submit  written  comments, 
identified  fay  the  document  control 
number  lOPPTS-42150)  and  the 
chemicaj-ispecific  docket  number,  in 
triplicate  to:  TSCA  Nonconfidential 
Information  Center  (7407),  Office  of 
PoUutioit  Prevention  and  Toxics, 
Environihental  Protection  Agency,  East 
Tower,  1^.  G-99,  401  M  St.,  SW., 
Washington,  DC,  20460.  A  public 
version  qf  the  administrative  record 
supportipg  this  action,  writhout 
confidential  busir»ess  information  (CBI), 
is  available  for  inspection  at  the  abo\'B 
address  in  Room  G-102,  from  8  a.m.  to 
12  noon,  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FUrmiER  INFX>RMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B.  401  W  St. 
SW.,  Washington,  DC  20460,  (202)  554- 
1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  »ffORMATlON:  This 
notice  proposes  a  test  rule  under  TSCA 
section  4(8){1)(A)  and  (B)  to  require 
certain  health,  environmental,  and 
chemical;  fate  tests  for  acetophenone 
(CAS  No]  08-86-2),  phenol  (CAS  No. 
108-95-2),  NA-dimethylaniline  (CAS 
No.  121-69-7),  ethyl  acetate  (CAS  No. 
141-78-Q),  and  2.6-diraethv}phenoI 
(CAS  NoJ  576-26-1). 

I.  Introdiiction 

A.  ITC  Recommendation 

At  the  tequest  of  EPA,  the  ITC 
reviewed!  •  subset  of  chemicals  included 
on  EPA 's  Integrated  Risk  Information 
System  (IRIS)  data  base  for  which  the 
Agency  believed  there  is  inadequate 


data.  EPA  bnmght  these  chemicals  to 
the  rrC  to  foster  intM«gency 
coordination  and  cooperation  on  testing 
needs.  The  ITC  designated  six  chesucals 
included  in  IRIS  (acrylic  add 
(addressed  in  a  separate  rulemaking  at 
57  FR  7656,  March  4, 1992), 
acetophenone,  phenol,  N.N- 
dimethylaniline,  ethyl  acetate,  and  2.6- 
dimethylphenol]  fcr  priority 
consideration  as  candidates  for 
chemical  fate,  health  effects  and 
environmental  effects  testing. 

IRIS  is  an  electronic  database, 
prepared  and  maintaLned  by  EPA, 
containing  both  cancer  and  non-cancer 
chronic  health  hazard  information  oa 
specific  chemicals.  IRIS  provides  hazard 
identification  and  dose-re?;ponse 
assessment  information.  This 
information,  when  combined  with 
specific  exposure  information,  can  be 
used  to  help  characterize  the  public 
health  risks  posed  fay  a  chemical  in  a 
particular  situation  (Ref.  7). 

In  addition,  as  other  agencies  brought 
their  testing  needs  and  concerns  for  the 
chemicals  to  bear  on  the  ITC 
deliberations,  the  ITC's  testing 
recommendations  expanded  to  include 
additional  endpoin's  such  as 
mutagenicity  and  neurotoxicity  testing. 

Besides  health  effects  data,  the  FTC 
also  recommended  additional  data  to 
better  characterize  the  environments! 
effects  and  chemical  fate  of  two  of  these 
chemicals.  The  reasons  for  these 
particular  testing  reccnrniandations  by 
the  ITC  are  further  discussed  in  the 
Federal  Register  of  March  6, 1991  (56 
FR  9534),  and  in  the  chemical-spedfic 
sections  of  this  notice. 

B.  Test  Rule  Development  Under  TSCA 

Under  section  4(a)  of  TSCA,  EPA 
shall,  by  rule,  require  testing  of  a 
chemical  to  develop  appropriate  test 
data  if  the  Administrator  makes  certain 
findings  as  described  in  TSCA  section 
4(a)(1)(A)  or  (B).  Discussions  of  the 
statutory  section  4  findings  are  provided 
in  EPA's  first  and  second  proposed  test 
rules,  which  were  published  in  the 
Federal  Register  of  July  18, 1980  (45  FR 
48510)  and  June  5, 1981  (46  FR  30300). 
EPA  also  proposed  its  policy  for  making 
findings  under  TSC\  section  4(a)(1)(B) 
in  the  Federal  Register  of  July  15, 1991 
(55  FR  32294)  and  finalized  this  policy 
in  the  Federal  Register  of  May  14, 1993 
(58  FR  28736).  This  is  referred  to  in  this 
test  rule  as  the  "B  policy."  For  further 
discussion  of  EPA's  interpretation  of  its 
authority  under  sections  4(a)(1)(A)  and 
(B)  of  TSC\,  see  Unit  HI  of  this 
preamble. 


In  evahiating  the  ITC's  testing 
recommendations  for  these  cJiCTnicals, 
EPA  considered  the  information 
provided  by  the  ITC,  the  on-hne  IRJS 
data  base,  and  supplemental 
information  developed  by  EP.A.  In 
developing  the  testing  requirements  for 
this  rule,  EPA  has  also  considered  the 
status  of  acetophenone  and  phenol 
under  the  Qean  Air  Act  Amendments  cf 
1990  (Ref  51).  These  considerations 
have  influenced  the  proposed  testing 
and  ro'ites  of  administration  selected. 
From  this  evaluation,  EFA  is  proposing 
health  effects  testing  for  five  of  these 
cherjoicals.  and  chemical  fs?e  and 
environmental  effects  testing  fcr  two  of 
these  chemicals  under  TSCA  section 
4(a)(1)(A)  ani/or  (BJ.  Either  finding 
alone  is  sufficient  to  support  a  test  rule 
EPA  has  entered  into  en  enforceable 
testing  Consent  Order  for  the  sixth 
chemical-acrjlic  acid. 

EPA  did  not  require  reportiE-g  for 
these  chemicals  under  sections  Sfa)  oi 
8(d)  of  TSCA  because  production,  use 
and  exposure  information  and  toxicity 
data  for  these  chemit:al  substances  are 
available  in  the  geseral  literature  and 
EPA  expects  that  any  unpublished 
studies  will  be  sutoitted  in  response  to 
the  proposed  rule.  Where  less  is  known 
about  the  toxicity  and  exposures  to  the 
chemical,  section  8(a)  and  8(d) 
information  is  needed  and  routinely 
required  before  EPA  proposes  a  section 
4  test  rule. 

This  action  constitutes  EPA's 
response  to  the  ITC  as  required  by  TSCA 
section  4(e)(1)(B). 

n.  Proposed  Testing  and  Reporting 
Requirements 

A.  Test  Standards  and  Reporting 
Requirements 

EPA  is  proposing  that  health  effects, 
environmental  effects,  and/or  chemical 
fate  testing  be  conducted  on 
acetophenone.  phenol,  N,N- 
dimethylanilice,  ethyl  acetate,  and  2,6- 
dimethylphenol  acccrdang  to  the 
specific  test  guidelines  set  forth  in 
§  799.4450. 

Data  developed  under  the  fiL.al  rule 
must  be  reported  in  accordance  with 
TSCA  Good  Laboratory  Practice  (GLP) 
Standards.  40  CFR  part  792. 

As  required  by  section  4ib)(l)  of 
TSCA,  EP.\  is  proposing  speafic  testing 
and  reporting  requirements  for  each  of 
the  proposed  tests  for  the  five  IRIS 
chemicals  as  specified  in  the  following 
Table  1; 


61656  Federal  Register  /  Vol.  58,  No.  223  /  Monday,  November  22.  1993  /  Proposed  Rules 


Table  i.— Testing  and  Reporting  For  Five  IRIS  Chemicals 


Chemical  Name  (CAS 
No.) 


Acetophenone  (98-86- 
2). 


Phenol  (108-95-2) 


N,A/-Oimelhylani)ine 
(121-69-7). 


Ethyl  Acetate  (141-78- 
6). 


Test  (Route  of  Administration) 


Health  effects  testing: 

Subchfonic  toxicity,  Inhalation 

Toxicokinetics2,  Oral 

Toxicokinetics^,  Inhalation 


Guideline 


Neurotoxicity,  Acute  and  Sutx^hronic,  In- 
halation. 

Neurotoxicity,  Subchronic,  Inhalation  

Reproductive  toxicity,  Gavage 

Developmental  toxicity.  Inhalation 

Salmonella  assay  

In  vitro  gene  mutation  assay 

In  wVo  cytogenetics  assay  


Health  effects  testing: 

Sutxjhronic  toxicity,  Inhalation 

Toxicokinetics2.  Oral 

Toxicokinetics2.  Inhalation 


Neurotoxicity,  Acute  and  Subchronic,  In- 
halation. 

Neurotoxicity,  Subchronic,  Inhalation 

Reproductive  toxicity,  Inhalation 

Developmental  neurotoxicity,  Gavage 


Hesith  effects  testing: 

Subchronic  toxicity,  Inhalation 

Toxicokinetics^,  Oral 

Toxicokinetics*,  Inhalation 

Neurotoxicity,  Acute  and  Subchronic.  In- 
halation. 

Neurotoxicity,  Subchronic,  Inhalation 

Reproductive  toxicity,  Gavage 

Developmental  toxicity,  Gavage 

In  wVo  cytogenetics  assay  

Environtnental  Effects  Testing:. 

Algal  test 

Daphnid  acute  test  

Mysid  shrimp  acute  test  

Fathead  minnow  life  stage  test 

Sheepshead  minnow  life  stage  test 

Daphnid  chronic  test 

Mysid  shrimp  chronic  test 

Chemical  Fate  Testing:. 

Activated  sludge  testing  

Anaerobic  biodegradation  testing 


§  798.2450 

OECD417 

OECD417 

§  798.6050  and  798.6200 

§  798.6400 
§  798.4700 
§  798.4900 
§  798.5265 
§  798.5300 
§  798.5385  or  798.5395 


§  798.2450 

OECD417 

OECD417 

§  798.6050  and  798.6200 

§  798.6400 

§  798.4700 

§  795.250 


Health  effects  testing: 


§  798.2450 

OECD  417 

OECD417 

§  798.6050  and  798.6200 

§  798.6400 

§  798.4700 

§  798.4900 

§  798.5385  or  798.5395 

§  797.1050 
§  797.1300 
§  797.1930 
§  797.1600 
§  797.1600 
§  797.1330 
§  797.1950 

§  796.3340 
§  796.3140 


Mini- 
mum 
Per- 
cent 
Purity 


99.0 
99.0 
99.0 
99.0 

99.0 
99.0 
99.0 
99.0 
99.0 
99.0 


99.0 
99.0 
99.0 
99.0 

99.0 
99.0 
99.0 


Deadline  for 
Final  Re- 

port' 
(ntonths) 


IB 
15 
15 
21 

21 
29 
12 
9 
10 
14 


Docket  No. 


42150/42151 


18 
15 
15 
21 

21 
29 
21 


99.0 

18 

99.0 

15 

99.0 

15 

99.0 

21 

99.0 

21 

99.0 

29 

99.0 

12 

99.0 

14 

99.0 

12 

99.0 

12 

99.0 

12 

99.0 

12 

99.0 

12 

99.0 

18 

99.0 

18 

99.0 

12 

99.0 

12 

42150/42152 


42150/42153 


42150/42141A 
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Table  1.— Testing  and  Reporting  For  Five  IRIS  Chemicals— Continued 


Chemical  Name  (CAS 
No.) 


2.6-Dimeihylphenol 
(576-26-1). 


Test  (Route  of  Administration) 


Reproductive  toxicity,  Gavage  ... 
Developmental  toxicity,  Gavage 
In  vitro  gene  mutation  assay 


Health  effects  testing: 

Toxicokinetics^,  Oral 

Toxicokinetics*,  Inhalation 

Acute    and    Subchrontc. 


Neurotoxicity, 
Gavage. 

Neurotoxicity,  Sut)Chronic,  Gavage 

Reproductive  toxicity,  Gavage 

Developmental  toxicity,  Gavage 

In  vitro  gene  mutation  assay 

In  vivo  cytogenetics  assay  

Environmental  Effects  Testing:. 

Aigal  test 

Fathead  minnow  life  stage  test  

Daphnid  chronic  test 

Chemical  Fate  Testing:. 

River  die-away  testing  


Guideline 


§  798.4700 
§  798.4900 
§  798  5300 


Anaerobic  biodegradafion  testing 
Aqueous  photolysis  testing 


OECD  417 

OECD  417 

§  798.6050  and  798  6200 

§  798.6400 
§  798.4700 
§  798.4900 
§  798.5300 
§  798  5385  or  7985395 

§  797.1050 
§  797.1600 
§  797.1330 


(incorporated  by  reference) 
???? 


§  796.3140 
§  795.70 


Mini- 
mum 
Per- 
cent 
Purity 


990 
990 
99.0 


990 
99.0 
990 

990 
99.0 
99.0 
99.0 
990 

99.0 
990 
99.0 

990 

99.0 
99.0 


Deadline  for 
Final  Re- 
port' 
(months) 


29 
12 
10 


15 

15 
21 

21 
29 
12 
10 
14 

12 
12 
18 

12 

12 
12 


Docket  No. 


42150/42154 


•i^n  hlp'/nlrfn  fJn^  the  reporting  deadline  in  months  calculated  from  the  effective  date  of  the  final  rule  or  from  the  date  of  test  sponsor  notifica- 
tion by  certified  letter  to  initiate  test  where  such  notification  is  specified. 

o/.  Ii*Iti!i^i':°,l^nom  (Pl^f  .^acol^'netics  and  metabolism)  guideline  was  developed  by  the  European  Organization  for  Economk:  Cooperation  and 
Development  (OECD)  and  is  proposed  to  be  incorporated  by  reference  in  this  rule.  r  »-  k       «   »  « 


All  of  the  guidelines  referenced  in 
Table  1  are  intended  to  be  used  as 
currently  published  in  Title  40  of  the 
Code  of  Federal  Regulations,  except  for 
the  neurotoxicity  test  guidelines,  which 
are  modified  in  the  codified  section  of 
this  rule.  The  neurotoxicity  guideline 
modifications  specify  the  duration  and 
frequency  of  exposure  and  specify  that 
lower  exposure  levels  shall  show  a 
graded  neurotoxic  response  or  no 
neurotoxicity.  Exceptions  also  are  the 
toxicokinetics  and  biodegradafion  in 
natural  surface  water  guidelines,  which 
are  proposed  to  be  incorporated  by 
reference  and  are  available  in  the  docket 
for  this  rule. 

B.  Interim  Mutagenicity  Testing  Policy 

The  proposed  health  effects  testing  in 
this  rule  reflects  EPA's  current  thinking 
in  the  area  of  mutagenicity  testing,  both 
as  an  endpoint  and  as  it  leads  to 
oncogenicity  testing.  The  science  of 
mutagenicity  testing  has  undergone 
considerable  change  since  EPA  first 


required  mutagenicity  testing  in  a 
section  4  test  rule  (50  FR  20662,  May  17, 
1985).  This  new  information, 
particularly  data  from  EPA's  Gene-tox 
Program  related  to  the  ability  of  short 
term  tests  to  predict  mutagenicity  (Ref. 
105),  the  National  Toxicology  Program's 
study  of  the  ability  of  short  term  tests  to 
predict  carcinogenic  potential  (Ref.  90), 
and  expert  meetings,  such  as  the  1987 
Williamsburg  conference,  has  led  EPA 
to  revise  the  TSCA  section  4 
mutagenicity  testing  scheme.  This 
includes  how  EPA  requires  additional 
mutagenicity  testing  based  on  results 
from  lower-tier  mutagenicity  tests  and 
also  how  it  requires  oncogenicity  testing 
based  on  mutagenicity  test  results.  EPA 
believes  the  flexibility  and  opportimity 
to  apply  professional  scientific 
judgment  offered  by  the  new  approach 
afford  considerable  advantages  over  the 
prior  scheme.  EPA's  rationale  for  these 
changes  is  discussed  in  the  technical 
literature  (Ref.  19)  and  will  not  be 
discussed  here. 


For  purposes  of  this  rule,  in  which 
only  Tier  I  testing  is  being  proposed,  the 
changes  are  relatively  minor.  First,  Tier 
I  is  redefined  as  a  battery  of  two  in  vitro 
tests  and  one  in  vivo  test.  There  is  no 
longer  a  distinction  as  to  gene  mutations 
or  chromosomal  aberrations  in  Tier  I, 
and  the  previously  utilized  in  vitro 
cytogenetics  test  would  be  ehminated. 
The  purpose  of  Tier  I  testing,  however, 
continues  to  be  to  determine  intrinsic 
mutagenic  potential. 

Subsequent  mutagenicity  testing, 
including  Tier  II  testing,  is  not  being 
proposed  at  this  time.  The  test 
guidelines  for  several  of  the  Tier  II  tests 
are  still  undergoing  refinement.  Thus, 
rather  than  delaying  the  Agency's 
response  to  the  ITC  until  all  of  the 
details  of  the  mutagenicity  testing 
scheme  have  been  completed,  EPA  has 
decided  to  propose  only  Tier  I  of  the 
new  mutagenicity  testing  scheme  at  this 
time.  If  appropriate,  further 
mutagenicity  testing,  including  triggers 
to  oncogenicity  testing,  will  be 
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addressed  in  a  subsequent  rulemaking 
after  review  of  the  Tier  I  results. 

C.  Persons  Required  to  Test 

Because  of  the  findings  in  Unit  HI  of 
this  preamble.  EPA  is  proposing  that 
persons  who  manufacture  (including 
import)  or  process,  or  who  intend  to 
manufacture  or  process,  acetophenone, 
phenol,  N.Mdimethylaniline.  ethyl 
acetate,  or  2.6-dimethylphenol.  other 
than  as  an  impurity,  at  any  time  &x)ra 
the  effective  date  of  the  final  test  rule  to 
the  end  of  the  reimbursement  period,  be 
subject  to  the  testing  requirements  in 
this  rule.  Byproduct  manufacturers  and 
importers  of  acetophenone,  phenol. 
N,N-dimethylaniline,  ethyl  acetate,  and/ 
or  2.6-dimetbylphenol  are  considered 
manufacturers  under  this  rule.  As 
explained  in  40  CFR  790.42. 
manufacturers  of  these  substances 
would  be  required  to  submit  letters  of 
intent  to  conduct  testing  or  exemption 
applications.  However,  small  quantity 
manufacturers,  research  and 
development  manufacturers  and 
processors  would  not  be  required  to 
submit  letters  of  intent  or  exemption 
applications  unless  directed  to  do  so  in 
a  subsequent  notice  as  described  in 
§  790.48(b). 

EPA  has  specified  relatively  pure 
substances  for  testing  (99  percent,  or 
higher).  EPA  is  not  proposing  to  require 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  testing, 
since  EPA  is  interested  in  evaluating  the 
effects  attributable  to  the  substances 
themselves. 

III.  Findings 

EPA  interprets  TSCA  section  4(a)  to 
mean  that  EPA's  authority  to  require 
testing  under  TSCA  section  4(a)(1)(A) 
and  (B)  is  related  to  the  "data 
insufficiency"  and  "testing  is 
necessary"  findings  under  TSCA  section 
4(a)(l)(A)(ii)  and  (iii)  and  (B)(ii)  and 
(iii).  Thus,  once  the  Administrator  has 
made  a  finding  under  TSCA  section 
4(a}(l)(A)(i)  that  a  chemical  may  present 
an  unreasonable  risk,  or  under  TSCA 
section  4(a)(l)(B)(i)  that  a  chemical  is  or 
will  be  produced  in  substantial 
quantities  and  may  either  be  released  to 
the  environment  in  substantial 
quantities  or  that  there  may  be 
substantial  or  significant  human 
exposure  to  the  chemical,  the 
Administrator  may  require  any  type  of 
testing  necessary  to  address  unanswered 
questions  about  the  effects  of  the 
chemical.  EPA  need  not  limit  the  scope 
of  testing  requL-wi  to  the  factual  bases 
for  the  section  4(a)(l)(AKi)  or  (B)(i) 
findings.  For  a  more  detailed  discussion 
of  this  interpretation,  see  EPA's  final 


"B-policy"  rule  (58  FR  28736.  May  14. 
1993). 

The  proposed  chemical  fate,  health 
and  environmental  effects  testing  is 
based  on  the  authority  of  section 
4(a)(1)(A)  and  (B)  of  TSCA.  EPA  finds 
that  available  data  indicate  that  three  of 
the  chemicals  may  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment;  all  five  of 
these  chemicals  are  produced  in 
substantial  quantities;  there  is  or  may  be 
significant  or  substantial  human 
exposure  to  all  five  of  these  chemicals; 
there  is  or  may  be  substantial 
environmental  release  of  one  of  these 
chemicals;  there  are  insufficient  data 
and  experience  to  determine  or  predict 
the  effects  from  manufacturing, 
distribution,  processing,  use.  and 
disposal  of  all  of  these  chemicals;  and 
testing  is  necessary  to  develop  these 
data. 

As  noted  earlier,  a  general  discussion 
of  the  statutory  section  4  findings  is 
provided  in  EPA's  first  and  second 
proposed  test  rules,  which  were 
published  in  the  Federal  Register  of 
July  18, 1980  (45  FR  48510)  and  June  5, 
i:81  (46  FR  30300).  in  EPA's  final  "B" 
policy,  published  in  the  Federal 
Register  of  May  4, 1993  (58  FR  28736), 
and  in  Unit  II.  C.  of  this  preamble. 

A.  Acetophenone 

EPA  is  proposing  testing  of 
acetophenone  under  the  authority  of 
section  4(a)(1)(B)  of  TSCA. 

1.  Substantia}  quantities  produced 
finding.  EPA  believes  that  acetophenone 
is  or  will  be  produced  in  substantial 
quantities.  According  to  records 
available  to  EPA,  acetophenone 
production  exceeds  1  million  pounds 
per  year;  actual  production  volumes  are 
CBI.  EPA  believes  that  production  of  1 
million  pounds  or  greater  constitutes 
substantial  production  under  TSCA 
section  4(a)(l)(B)(i}. 

2.  Substantial  human  exposure 
finding.  EPA  believes  that  there  is  or 
may  be  substantial  human  exposure  to 
acetophenone.  This  assessment  is  based 
on  a  National  Occupational  Exposure 
Survey  (NOES)  which  indicates  that 
39,880  workers  were  potentially 
exposed  to  acetophenone  in  various 
industrial  applications  (Refs.  70  and 
10^).  Of  these  workers,  97  percent  were 
potentially  exposed  during  the  use  of 
trade  name  products  containing 
acetophenone.  As  explained  in  EPA's 
"B"  policy,  EPA  believes  that  the 
potential  exposure  of  39.880  workers  to 
acetophenone  constitutes  substantial 
human  exposure  under  section 
4(a)(1)(B)  of  TSCA.  Acetophenone  is 
used  as  a  perfume  base  in  the  fragrance 
industry,  as  a  process  solvent  for  gums. 


resins,  and  dyestuffs,  as  an  intermediate 
for  the  synthesis  of  pharmaceuticals,  in 
corrosion  inhibitors,  in  rubber 
chemicals,  in  flavorings,  as  a 
polymerization  catalyst,  and  as  a 
photoinitiator  (Refs.  14  and  81).  The  use 
of  acetophenone  as  a  fragrance  in  soaps 
and  detergents  also  gives  rise  to 
widespread  consumer  exposure.  EPA 
estimates  an  exposure  of  individual 
persons  up  to  3,783  mg/yr  from  use  of 
hand  soaps  (Ref.  96). 

EPA  also  believes  that  there  is  or  may 
be  general  population  exposure  to 
acetophenone.  Acetophenone  has  been 
detected  in  U.S.  drinking  water 
supplies.  In  a  survey  of  10  U.S.  cities 
between  1969  and  1972,  acetophenone 
was  found  in  Philadelphia's  drinking 
water,  on  7  different  occasions,  at  a 
concentration  of  approximately  1.0  ng/ 
L  (Refs.  54  and  89).  This  may  result  in 
the  exposure  of  millions  of  people.  For 
the  reasons  set  forth  in  EPA's  "B" 
pohcy,  EPA  believes  that  the  potential 
exposure  of  100,000  or  more  people  in 
the  general  population  to  acetophenone 
constitutes  substantial  human  exposure 
under  TSCA  section  4{a)(l)(B)(i). 

3.  Insufficient  data  and  experience 
finding.  EPA  believes  that  there  are 
insufficient  data  and  experience  to 
determine  or  predict  the  effects  on 
human  health  or  the  environment  from 
manufacturing,  processing,  distribution, 
use,  and/or  disposal  of  acetophenone. 
EPA  believes  that  available  studies  are 
insufficient  and  other  data  are  lacking  to 
sufficiently  evaluate  the  effects  of 
acetophenone. 

Inhalation  data  to  assess  the 
subchronic  effects  of  exposure  to 
acetophenone  do  not  adequately  address 
the  concentration-response  relationship 
for  the  portal-of-entry  effects  via  the 
inhalation  routti.  The  primary  study 
cited  as  providing  the  baseline  RfC  (for 
inhalation)  indicated  a  no  observed 
effect  level  (NOEL)  of  0.007  mg/m^  and 
a  lowest  obseried  effect  level  (LOEL)  of 
0.07  mg/m'  based  on  congestion  of 
cardiac  vessels,  liver  dystrophy  and 
changes  in  the  ratios  of  blood  proteins 
and  muscle  chronaxie  (Ref.  49).  This 
study  exposed  groups  of  15  white  male 
rats  continuously  to  acetophenone 
vapor  at  0.  0.007.  or  0.07  mg/  mJ  for  70 
days.  While  a  NOEL  and  LOEL  were 
reported,  this  study  is  inadequate 
because  only  one  sex  of  animals  was 
examined,  only  five  animals  per  group 
were  used  to  study  cholinesterase 
activity,  and  serum  protein  levels  and 
the  number  of  animals  which 
underwent  histopathological 
examination  were  unreported  (Ref.  51). 
Another  inhalation  study  reported  a 
specific  pattern  of  degeneration  of  the 
olfactory  bulb  in  groups  of  four  Wistar 
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rats  continuously  exposed  to 
acetophenone  vapors  from  1  week  to  3 
months  (Ref.  78).  However,  other 
parameters  of  toxicity  were  not 
evaluated  in  this  study. 

EPA  is  also  aware  of  two  oral 
subchronic  studies.  These  studies  failed 
to  identify  adverse  effects  in  groups  of 
five  male  and  five  female  albino  rats  fed 
diets  containing  acetophenone  at  levels 
of  0.003.0.05.  0.125.  or  0.2  percent  for 
30  days!  (Ref.  85)  or  in  groups  of  10  male 
and  10  female  Osbome-Mendel  rats  fed 
diets  containing  1,000.  2,500.  or  10,000 
ppm  acetophenone  for  17  weeks  (Ref. 
40).  These  studies  were  judged  adequate 
to  predict  oral  toxicity,  but  only 
marginally  so,  because  no  LOAEL  was 
established  (Ref.  51). 

Developmental  toxicity  data  on 
acetophenone  are  limited  to  a  study  that 
reported  no  effects  on  length  of 
gestation  or  postnatal  development  in 
the  offspring  of  rats  exposed  dermally  at 
0.48  mg/kg  on  days  10  -  15  of  gestation 
(Ref.  57).  The  data  are  insufficient 
because  key  study  parameters  were  not 
reported,  apparently  only  a  single  dose 
was  administered,  and  the  critical 
period  of  organogenesis  may  have  been 
missed. 

Available  mutagenicity  data  in 
Salmonella  (Ames  testing)  are 
insufficient  because  only  three  strains  of 
the  test  organism  were  used,  rather  than 
the  usual  four  or  five  that  EPA  considers 
necessary  to  establish  a  negative 
response  in  this  assay.  EPA's 
mutagenicity  testing  scheme  (described 
in  more  detail  in  Unit  II.B.  of  this 
preamble)  also  includes  in  vitro  gene 
mutation  and  in  vivo  cytogenetics  in  the 
lowest  tier.  As  neither  study  is  available 
for  acetophenone,  additional 
mutagenicity  testing  is  necessary  to 
assess  aaetophenone's  mutagenic 
potential. 

Available  in  vitro  and  in  vivo 
pharmacokinetics  and  metabolism 
studies  are  inadequate  because 
quantitative  data  on  acetophenone's 
rates  of  absorption,  distribution,  and 
excretion  are  lacking  in  these  studies 
(Refs.  33,  58,  60,  91,  92,  84  and  55). 

Finally,  no  data  were  found  for 
reproductive  effects  or  neurotoxicity. 

4.  Testing  is  necessary  to  develop  data 
finding.  EPA  believes  that  testing  of 
acetophenone  is  necessary  to  develop 
data  for  subchronic  effects, 
neurotoxicity,  pharmacokinetics  and 
metabolism,  reproductive  effects, 
developmental  effects  and  mutagenic 
effects.  EPA  believes  that  these  testing 
data  are  needed  to  determine  if  the 
manufacturing,  processing,  distribution, 
use,  or  disposal  of  acetophenone  or  any 
combination  of  such  activities  does  or 


does  not  present  an  unreasonable  risk  of 
injury  to  himian  health. 

B.  Phenol 

EPA  is  proposing  testing  of  phenol 
under  the  authority  of  section  4(a)(1)(A) 
and  4(a)(1)(B)  of  TSCA. 

1.  Unreasonble  risk  of  injury  to 
human  health  or  environment  finding. 
EPA  believes  that  the  manufacture, 
processing,  distribution  in  commerce, 
use.  or  disposal,  or  any  combination  of 
such  activities  for  phenol  may  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  This  finding  is 
based  on  several  studies  that  indicate 
that  phenol  is  neurotoxic.  After  20 
exposures  by  inhalation  to  100-200  mg/ 
m3.  hind  limb  paralysis  was  reported  for 
guinea  pigs  (Ref.  23).  Continuous 
exposure  to  phenol  vapors  at  100  mg/m' 
for  15  days  affected  the  performance  of 
rats  in  a  test  assessing  central  nervous 
system  (CNS)  effects  (Ref.  18).  A 
developmental  toxicity  screening  test 
with  a  single  gavage  dose  of  100,  333, 
667  or  1,000  mg/kg  given  to  groups  of 
12-13  Sprague-Dawley  rats  on  day  11  of 
gestation  (Ref.  53),  produced  a 
syndrome  of  effects  involving  the  limbs, 
tail,  and  urogenital  system,  which 
provides  evidence  of  developmental 
neurotoxicity.  The  limb  effects 
consisted  of  paralysis  and/or  palsy. 
Although  the  effect  is  not  evident  in 
newborns,  limb  function  matures 
postnatally  and  requires  a  week  to  10 
days  for  effects  to  appear.  This  delayed 
effect  was  seen  in  21.4  percent  and  27.3 
percent  of  the  litters  at  667  and  1,000 
mg/kg,  respectively. 

As  discussed  further  below,  over 
320.000  workers  may  be  exposed  to 
phenol  in  numerous  industrial  settings, 
and  the  wide  variety  of  uses  of  phenol 
may  result  in  more  widespread  worker 
and  consumer  exposure.  Furthermore, 
phenol  is  produced  and  released  into 
the  environment  in  substantial 
quantities  which  may  result  in  general 
population  exposures.  Because  of  these 
concerns,  EPA  believes  that  phenol  may 
present  an  unreasonable  risk  of  injury  to 
health. 

2.  Substantial  quantities  produced 
finding.  EPA  believes  that  phenol  is  or 
will  be  produced  in  substantial 
quantities.  EPA  records  indicate  that 
phenol  is  produced  in  excess  of  1 
million  pounds  per  year.  In  1989, 13 
facilities  were  listed  as  manufacturing 
this  compound  (Ref.  86).  EPA  estimates 
the  annual  production  for  1989  to  be 
3.512,000,000  pounds  for  10 
manufacturers  at  11  sites.  As  explained 
in  the  "B"  policy,  EPA  believes  that 
production  of  1  million  pounds  or 
greater  of  phenol  constitutes  substantial 


production  under  section  4(a)(l)(B)(i)  of 
TSCA. 

3.  Substantial  human  exposure 
finding.  EPA  believes  that  there  is  or 
will  be  substantial  human  exposure  to 
phenol.  This  assessment  is  based  on 
worker,  general  population  and 
consumer  exposure  to  phenol.  The 
NOES  conducted  during  1981-1983  by 
NIOSH  estimated  that  320,914  workers 
were  potentially  exposed  to  phenol  in 
35  different  industrial  categories  (Refs. 
70  and  109).  For  the  reasons  set  forth  in 
the  "B"  policy,  EPA  believes  that  the 
potential  exposiu^  of  341,516  workers 
to  phenol  is  sufficient  to  qualify  as 
substantial  human  exposure  under 
section  4(a){l)(B)(i)  of  TSCA. 

Phenol  is  used  in  a  variety  of 
commercial  applications  including 
phenohc  resins  -  38  percent;  synthesis 
of  bisphenol  A  -  23  percent;  synthesis  of 
caprolactam  •  17  percent;  synthesis  of 
alkylphenols  -  4  percent;  synthesis  of 
aniline  -  3  percent;  miscellaneous  uses 
•  5  percent;  exports  -  6  percent  (Ref.  16). 
The  miscellaneous  uses  of  phenol 
include:  (1)  The  synthesis  of  adipic 
acid,  sabcylic  add,  phenolphthalein, 
pentachlorophenol,  acetophenetidine, 
picric  acid,  and  pharmaceuticals;  (2)  as 
a  selective  solvent  for  refining 
lubricating  oils,  germicidal  paints, 
laboratory  reagent,  dyes  and  indicators, 
slimidde,  biocide,  and  (3)  as  a  general 
disinfectant  (Ref.  81).  Many  of  these  are 
uses  that  can  lead  to  worker  and 
consumer  exposure. 

In  a  compilation  of  air  monitoring 
data  collected  between  1970  and  1987, 
the  mean  concentration  of  phenol  in 
suburban  and  urban  areas  was  reported 
as  0.015  and  6.883  ppb,  respectively 
(Ref.  83).  The  concentration  of  phenol  in 
the  air  of  Portland,  OR,  during  seven 
rain  events  in  1984  was  56  to  105  ppt, 
while  the  concentration  of  phenol  in  the 
rain  ranged  from  75  to  1,200  ppt  (Ref. 
61).  It  has  also  been  detected  in  U.S. 
drinking  wafer  supplies  (Refs.  29  and 
69). 

Phenol  is  used  in  numerous  consumer 
products  indicating  a  potential  for 
exposure  to  consumers  (Ref.  100). 

4.  Release  to  environment  in 
substantial  quantities  finding.  EPA 
beheves  that  phenol  is  released  to  the 
environment  in  substantial  quantities. 
Over  1  million  pounds  of  phenol  is 
released  into  the  environment  each  year. 
The  Toxics  Release  Inventory  (TRI)  for 
1987,  indicates  that  8,100,731  pounds  of 
phenol  was  released  to  the  air,  402,579 
pounds  to  water,  and  1.098,624  pounds 
to  land  (Ref.  93).  For  1988,  the  TRI 
indicates  that  10.155,101  pounds  was 
released  to  air,  262,127  pounds  to  water, 
and  2,162,250  pounds  to  land  (Ref.  93). 
As  explained  in  EPA's  "B"  policy,  EPA 
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believes  that  1  million  pounds  of  release 
to  the  environment  each  year  is  a 
sufficiently  large  amount  of  release  for 
making  a  finding  of  substantial 
environmental  release  imder  section 
4(a)(1)(B)  of  TSCA. 

Pbenoi  was  detected  in  738  samples 
obtained  fi-om  33  industries  and 
pubhcly  owned  treatment  works 
(POTWs)  at  a  maximum  concentration 
range  of  7.5  ppb  to  530  ppm  (Ref.  82). 
Data  from  the  STORET  database 
indicate  that  phenol  was  found  in  42.1 
percent  of  industrial  effluent  samples 
obtained  from  1980-83.  at  a  median 
concentration  of  10  ppb  (Ref.  87).  The 
STORET  database  also  indicates  that 
phenol  was  found  in  13  percent  of 
ambient  surface  water  samples,  and  9 
percent  of  sediment  samples  (Ref.  87). 
and  also  in  groundwater  samples  (Ref. 
88).  Phenol  was  detected  in  4  percent  of 
86  samples  obtained  during  the  National 
Urban  Runoff  Program  of  1982,  at 
concentrations  ranging  from  3  to  10  pob 
(Ret  17).  ^^ 

5.  Insufficient  data  and  experience 
finding.  EPA  believes  that  there  are 
insufficient  data  and  experience  to 
determine  or  predict  the  effects  on 
human  health  or  the  environment  from 
manufacturing,  processing,  distribution, 
use.  and/or  disposal  of  phenol.  EPA 
believes  that  there  are  insufficient  data 
and  ejroerience  to  reasonably  determine 
or  predict  the  potential  subchronic 
effects,  neurotoxicity,  pharmacokinetics 
and  metabolism,  reproductive  toxicity, 
and  developmental  neurotoxicity  from 
the  manufacturing,  processing, 
distribution,  use,  and/or  disposal  of 
phenol.  Although  a  number  of  studies 
describe  the  metabohsm  and 
pharmacokinetics  of  phenol  (Refs.  13. 
20.  22,  52.  62,  65.  and  66).  the 
information  is  insufficient  to  make 
comparisons  and  assumptions  that 
would  allow  full  use  of  die  existing 
database  for  regulatory  purposes.  The 
Chemical  Manufacturers  Association's 
Phenol  Panel  is  conducting 
pharmacokinetic  studies  and  has 
consulted  EPA  on  study  design  (Refs 
113. 114,  and  115). 

A  number  of  subchronic  and  chronic 
tests  have  been  conducted  with  phenol 
by  the  oral  and  inhalation  routes  (Refs. 
6.  21.  23,  27.  67.  and  80).  None  of  these 
studies  are  adequate  to  characterize 
portal-of-entry  effects  via  the  inhalation 
route.  Several  of  the  inhalation 
subchronic  studies  did  not  use  controls 
and  tested  too  few  animals  of 
unspecified  sex  (Ref.  23).  A  one-dose- 
level  study  determined  a  NOEL  of  19 
mg/ms  (Ref.  80).  but  the  design  of  this 
study  did  not  include  establishing  an 
effect  level  for  phenol.  In  addition,  the 
information  available  shows  phenol  to 


be  more  toxic  by  inhalation  exposure 
than  by  oral  exposure,  thereby 
precluding  a  high  degree  of  reliance  on 
conclusions  based  on  route-to-route 
extrapolation.  For  these  reasons.  EPA  is 
proposing  to  require  testing  to  develop 
data  on  the  effects  of  phenol  by  the 
inhalation  route. 

Anger  and  Johnson  (1985), 
summarizing  known  neurotoxic  effects 
of  a  number  of  chemicals,  indicate 
motor  and  mental  disturbances  for 
phenol  (Ref.  2).  EPA  has  insufficient 
information  to  evaluate  these  effects. 
Deichmann  et  al.  (1944)  reported  hind- 
limb  paralysis  in  guinea  pigs  after  20 
exposures  by  inhalation  to  100-200  mg/ 
m'  phenol  (Ref.  23).  In  addition,  Dalin 
and  Kristoffersson  (1974)  found  that 
continuous  exposure  to  phenol  vapors 
at  100  mg/ms  for  15  days  adversely 
affected  the  performance  of  rats  in  a  test 
assessing  CNS  effects  (Ref.  18). 
Furthermore,  Kavlock  (1990)  noted 
neurologically  significant  effects  in  the 
pups  of  dams  exposed  to  phenol  in  a 
screening  test  for  developmental  effects 
(Ref.  53).  However,  these  studies  did  not 
extend  long  enough  to  adequately 
characterize  these  effects.  Furthermore, 
the  Deichmann  et  al.  study  (Ref.  23)  did 
not  include  control  animals,  and  the 
Dalin  and  Kristoffiersson  study  (Ref.  18) 
did  not  establish  a  NOAEL  for  the 
observed  CNS  effects. 

The  Kavlock  study  (Ref.  53)  also 
supports  concern  for  developmental 
neurotoxicity.  When  pregnant  rats  were 
given  a  single  gavage  dose  of  phenol, 
their  offspring  showed  developmental 
toxicity  affecting  the  Umbs,  tail,  and 
urogenital  systems.  This  study  was  a 
screening  test,  designed  to  help  identify 
substances  which  may  need  additional 
developmental  toxicity  testing,  and  was 
not  adequate  to  characterize  these 
effects.  In  order  to  address  the 
inadequac>'  of  the  data  developed  by 
these  studies,  EPA  proposes  to  require 
both  neurotoxicity  and  developmental 
neurotoxicity  testing  for  phenol. 

No  additional  testing  for 
developmental  effects  is  being  proposed 
because  NTP  studies  (Refs.  71  and  112) 
are  adequate  for  this  endpoint.  Although 
these  studies  were  conducted  by  the 
oral  route.  EPA  expects  that  additional 
reproductive  effects  testing,  which  will 
be  conducted  by  the  inhalation  route, 
will  be  an  adequate  complement  to  the 
existing  database. 

EPA  beUeves  a  reproductive  effects 
study  on  phenol  by  Heller  and  Pursell 
(1938)  is  inadequate  for  risk  assessment 
purposes  because  the  experimental 
methodology  and  test  results  reporting 
are  inadequate  and  unreUable  (Ref.  44). 
EPA  is  proposing  to  require 
reproductive  effects  testing.  The 


inhalation  route  was  selected  because 
information  indicates  that  animals  are 
more  sensitive  to  phenol  when  exposed 
by  the  inhalation  route. 

6.  Testing  is  necessary  to  develop  data 
findings.  EPA  believes  that  the  testing  of 
phenol  is  necessary  to  develop  data  for 
oral  and  inhalation  pharmacokinetics 
and  metabolism,  inhalation  subchronic 
effects,  reproductive  effects, 
developmental  neurotoxicity,  and 
neurotoxicity.  EPA  believes  that  these 
testing  data  are  needed  to  determine  if 
the  manufacture,  distribution  in 
commerce,  processing,  use.  or  disposal 
of  phenol,  or  any  combination  of  such 
activities,  does  or  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

C.  N.N-Dimethylaniline 

EPA  is  proposing  testing  of  N,N- 
dimethylaniline  under  the  authority  of 
sections  4(a)(1)(A)  and  4(a)(1)(B)  of 
TSCA. 

1.  Unreasonable  risk  of  injury  to 
health  or  the  environment  finding.  EPA 
believes  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal,  or  any  combination  of 
such  activities  for  N,N-dimethylaniline, 
may  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

a.  Evidence  of  potential  for  adverse 
human  health  effects.  The  health 
portion  of  this  assessment  is  based  on 
N,JV-dimethylaniline's  toxicity  in 
subchronic  (13-week),  chronic, 
oncogenicity,  and  mutagenicity  studies. 

A  2-year  chronic  toxicity- 
oncogenicity  gavage  study  in  groups  of 
50  male  and  50  female  F344/N  rats 
treated  with  3  or  30  mg/kg  5  days  per 
week  and  similarly  sized  groups  of 
B6C3F1  mice  treated  with  15  or  30  mg/ 
kg  5  days  per  week  reported  some 
evidence  of  carcinogenicity  in  male  rats 
(sarcomas  and  osteosarcomas  of  the 
spleen)  and  equivocal  evidence  of 
carcinogenicity  in  female  mice 
(squamous  cell  papillomas  of  the 
forestomach)  (Ref.  72).  Mutagenicity 
data  were  negative  for  reverse  mutation 
in  four  strains  of  Salmonella,  but  were 
positive  for  forward  mutation  in  mouse 
lymphoma  L5178Y  cells  and  for  sister 
chromatid  exchange  and  chromosomal 
aberrations  in  Chinese  hamster  ovary 
cells  (Ref.  72). 

A  13-week  gavage  study  (that 
included  comprehensive 
histopathological  examination)  in 
groups  of  10  male  and  10  female  F344/ 
N  rats  and  B6C3F1  mice  treated  with 
31.25.  62.5. 125.  250.  or  500  mg/kg  for 
5  days  per  week  identified  the 
erythrocytes  and  the  spleen  as  the  most 
sensitive  targets  in  both  species  (Refs.  1 
and  72).  Compound-related  dinical 
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signs  included  lethargy  in  rats  and  mice 
and  cyanosis  in  rats.  The  National 
Toxicology  Program  (NTP)  study 
identified  the  rat  as  more  sensitive  than 
the  mouse  to  the  noncarcinogenic 
effects  of  N,N-dimethylaniline  on 
erythrocytes  and  the  spleen;  these 
effects  were  seen  in  rats  even  at  the 
lowest  dose  level  tested,  while  an 
NO.^EL  of  31.25  mg/kg  was  seen  for  the 
mice  (Ref.  72).  An  inhalation  study 
reported  altered  muscle  chronaxia  and 
evidence  of  hemolytic  anemia  in  the 
high  dose  group  of  rats  continuously 
exposed  for  100  days  to  0.04  or  0.3  mg/ 
m'  (Ref.  64).  Anger  and  Johnson  (1985). 
summarizing  known  neurotoxic  effects 
of  iV.N-dimethylaniline.  indicate  vision 
disturbances  and  central  nervous  system 
depression  (Ref.  2). 

A$  discussed  further  elsewhere  in  this 
preamble,  over  28,000  workers  may  be 
exposed  to  N,A'-dimethylaniline  in 
various  industrial  settings  and  there  is 
also  evidence  of  general  population 
exposure. 

0.  Evidence  of  potential 
environmental  toxicity.  This  assessment 
is  based  on  probabilistic  dilution 
modelling  indicating  that  NJV- 
dimethylaniline  is  present  in  the 
environment  at  levels  within  a  factor  of 
100  of  its  known  acute  toxicity  to 
environmental  organisms.  EPA  believes 
that  there  may  be  an  unreasonable  risk 
of  injury  to  the  environment  from 
chronic  effects  when  acute  toxicity  is 
observed  at  levels  within  a  factor  of  100 
of  predicted  stream  concentrations. 
Specifically,  EPA  has  determined  a 
concentration  of  concern  of  300  ppb 
(based  on  N,N-dimethylaniline's 
predicted  chronic  toxicity  to  daphnids) 
and  has  estimated  that  this 
concentration  is  exceeded  144  to  198 
days  of  the  year  in  receiving  streams 
(Ref.  108). 

Furthermore,  N,N-dimethylaniline, 
which  is  produced  in  substantial 
quantities,  has  been  detected  in  soil  and 
water.  According  to  the  TRI.  147,692 
pounds  of  JV,N-dimethylaniline  were 
released  to  the  environment  in  1987 
(Ref.  93).  For  1988,  the  TRI  indicates 
that  119,122  pounds  were  released  (Ref. 
93).  The  TRI  also  indicates  that  some  of 
these  releases  would  be  to  the  marine  or 
estuarine  environment  (Ref.  116). 

From  these  concerns,  EPA  believes 
that  N,N-dimethylaniline  may  present 
an  unreasonable  risk  of  injury  to  health 
and  the  environment. 

2.  Substantial  quantities  produced 
finding.  EPA  believes  that  N.N- 
dimethylaniline  is  or  will  be  produced 
in  substantial  quantities.  EPA  records 
indicate  that  domestic  production  of 
N,N-dimethylaniline  in  1979  was  13.7 
million  pounds  (Ref.  102).  Information 


on  current  production  volumes  is  CBI. 
but  production  is  substantial  (1  miUion 
pounds  or  greater).  For  the  reasons  set 
forth  above.  EPA  beUeves  that 
production  of  1  million  pounds  or  more 
per  year  of  Ai'.N-dimethylaniline  is 
substantial  production  under  section 
4(a)(l)(B)(i)ofTSCA. 

3.  Substantial  human  exposure 
finding.  EPA  believes  that  there  is  or 
may  be  substantial  human  exposure  to 
iV,N-dimethylaniline.  This  assessment  is 
based  on  an  NOES  survey  which 
estimated  that  27.895  workers  were 
potentially  exposed  to  N.N- 
dimethylaniline  in  9  different  industrial 
classifications  (Refs.  70  and  109).  Of 
these  workers,  39  percent  were 
potentially  exposed  during  the  use  of 
trade  name  products  containing  this 
compound.  NA'-Dimethylaniline  is  used 
in  dyes,  as  a  synthetic  intermediate  for 
vanillin,  pharmaceuticals,  and  other 
compounds,  and  as  a  solvent,  stabilizer, 
and  polymerization  catalyst  (Refs.  59.  81 
and  99).  For  the  reasons  set  forth  in  the 
"B"  poUcy,  EPA  believes  that  the 
potential  exposure  of  28,048  workers  to 
N,iV-diraethylaniline  constitutes 
substantial  human  exposure  under 
TSCA  section  4(a)(l)(B)(i). 

Furthermore,  there  is  or  may  be 
general  population  exposure  to  N.N- 
dimethylaniline.  AT.N-Dimethylaniline 
was  detected  in  8  samples  obtained 
from  three  industries  and  POTWs  at  a 
maximum  concentration  of  3.1  ppm 
(Ref.  82).  According  to  the  TRI.  129.829 
pounds  of  N,N-dimethylaniline  was 
released  to  the  air.  17.613  pounds  to 
water,  and  250  pounds  to  land  in  1987 
(Ref.  93).  For  1988.  the  TRI  indicates 
that  98,905  pounds  was  released  to  air, 
19,967  pounds  to  water,  and  250 
pounds  to  land  (Ref.  93).  N.N- 
Dimethylaniline  was  detected  in  soil 
samples  obtained  near  the  bank  of  the 
Buffalo  River,  NY,  at  concentrations  of 
10to-40ppm(Ref.  68).  N,JV- 
Dimethylaniline  was  reported  as  being 
detected  (no  levels  given)  in  water  from 
Lake  Ontario  (Ref.  39). 

4.  Insufficient  data  and  experience 
finding.  EPA  believes  that  there  are 
insufficient  data  and  experience  to 
determine  or  predict  the  effects  on 
human  health  or  the  environment  from 
manufacturing,  processing,  distribution, 
use,  and/or  disposal  of  N,N- 
dimethylaniline.  EPA  believes  that 
available  studies  are  insufficient  and 
other  data  are  lacking  to  sufficiently 
evaluate  the  effects  of  Ar,N- 
dimethylanihne. 

Data  assessing  the  potential 
subchronic  effects  of  inhalation 
exposure  to  A/^^dimethylaniline  were 
not  foimd  in  the  literature.  Available 
oral  data  are  inadequate  to  estimate 


inhalation  risk  because  the  dose  levels 
selected  did  not  give  a  NOAEL  (for  rats) 
and  there  are  no  data  on  comparative 
pharmacokinetics  or  portal-of-entry 
effects  (Refs.  1  and  72).  The  only 
inhalation  study  report  available  was  a 
brief  abstract  that  indicated  altered 
muscle  chronaxie  and  evidence  of 
hemolytic  anemia  in  the  high  dose 
group  (0.3  mg/m3  of  rats  continuously 
exposed  for  100  days  to  0.04  or  0.3  mg/ 
m')  (Ref  64).  This  study  cannot  be  used 
for  risk  assessment  because  it  was 
reported  in  limited  detail  and 
histopathologic  effects  were  not 
examined.  Anger  and  Johnson  (1985), 
summarizing  j^ovtm  neurotoxic  effects 
of  a  number  of  chemicals,  cited  visual 
disturbances  and  CNS  depression  for 
A/,iV-dimethylaniline  (Ref.  2).  EPA  has 
insufficient  information  to  evaluate 
these  observations. 

Developmental  toxicity  testing  for 
AT.N-dimethylaniline  is  limited  to  a 
screening  study  in  50  CD-I  albino  mice 
treated  with  N,N-dimethylaniUne  in 
com  oil  at  365  mg  per  kg  per  day  on 
gestation  days  7  to  14;  maternal 
mortality,  but  no  effects  on  body  weight 
or  viability  of  the  neonatal  offspring, 
was  reported  (Ref  77).  Although  the  test 
results  are  negative,  EPA  considers  this 
test  inadequate  for  risk  assessment 
purposes  because  the  exposure  period 
did  not  cover  the  full  period  of  major 
organogenesis  (days  6  to  15  for  the 
mouse),  nor  were  sufficient  dose  groups 
used  (only  one  versus  the  three  required 
by  EPA).  EPA  also  specifies  that  two 
animal  species  be  tested  for  a  definitive 
developmental  toxicity  assessment. 
Therefore,  developmental  toxicity  by 
gavage  is  proposed  for  two  species,  a  rat 
and  a  non-rodent. 

The  available  (negative)  Salmonella! 
Ames  data  are  adequate,  as  are  the 
(positive)  data  in  mouse  lymphoma 
L51784  cells  (Ref  72).  Available  data 
also  include  positive  results  for  sister 
chromatid  exchange  and  chromosomal 
aberrations  in  Chinese  hamster  ovary 
cells  (Ref.  72).  Given  these  data.  EPA 
believes  that  gene  mutation  data  are 
adequate  but  that  the  chromosomal 
toxicity  of  N^-dimethylaniline  is 
insufficiently  characterized. 

Although  numerous  metabolism 
studies  have  been  conducted  for  NJ^- 
dimethylaniline,  these  are  inadequate 
because  quantitative  pharmacokinetics 
data  for  absorption,  distribution,  or 
excretion  are  lacking  (Refs.  5, 10, 11,  25. 
26.  28.  37.  38.  41.  43.  45,  46,  47.  56.  73, 
74.  75.  76.  79.  95  and  106). 

No  reproductive  effects  data  were 
found  for  N.N-dimethylaniline. 

Environmental  effects  data  for  N.N- 
dimethylaniline  are  limited.  Algal 
toxicity  data  include  a  toxicity  test  in 
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bluegreen  algae  (Ref.  9)  and  a  study  on 
energy  metabolism  enzymes  in  marine 
algae  (Ref.  4).  The  study  by  Batterton  et 
al.  (Ref.  9)  is  inadequate  because  the 
Agency  needs  data  for  a  sensitive 
species  of  green  algae  such  as 
Selenastnim  capricornutum.  Blue-green 
algae  are  not  an  acceptable  substitute  for 
green  algae.  The  study  by  Armstrong  et 
al.  (Ref.  4)  is  inadequate  because  a 
rigorous  measurement  of  growth 
inhibition  such  as  a  96-hour  EC50  value 
was  not  determined.  The  Agency 
believes  that  the  96-hour  EC50  value  for 
growth  will  be  a  more  sensitive  measure 
of  effects  on  energy  metabolism 
enzymes  and  will  have  more  relevance 
in  an  environmental  risk  assessment. 
Acute  aquatic  toxicity  studies  are 
available  for  a  ciliated  protozoan  and 
several  species  of  fish  (Ref.  3).  While  the 
acute  toxicity  studies  for  fish  appear 
adequate,  no  chronic  toxicity  data  for 
fish  were  found,  nor  were  any  relevant 
data  found  for  the  acute  or  chronic 
effects  of  AT.N-dimethylaniline  on 
aquatic  invertebrates,  the  toxicity  data 
for  the  ciliated  protozoan  are  of 
unknown  utility  because  little  is  known 
about  how  representative  protozoa  are 
as  surrogate  species  for  other  aquatic 
invertebrates. 

EPA  found  no  data  to  determine 
anaerobic  biodegradation  or  the 
biodegradation  of  A/,N-dimethylaniline 
in  systems  which  simulate  in  situ 
wastewater  treatment. 

5.  Testing  is  necessary  to  develop  data 
finding.  EPA  believes  that  testing  of 
N,N-dimethylanihne  is  necessary  to 
develop  data  for  subchroi  ic  effects, 
neurotoxicity,  pharmacokinetics  and 
metabolism,  reproductive  effects, 
developmental  effects,  mutagenic 
effects,  algal  toxicity,  daphnid  acute  and 
chronic  toxicity,  mysid  shrimp  acute 
and  chronic  toxicity,  fathead  minnow 
chronic  toxicity,  sheepshead  minnow 
chronic  toxicity,  anaerobic 
biodegradation.  and  activated  sludge 
biodegradation.  EPA  believes  that  this 
testing  is  needed  to  determine  if  the 
manufacturing,  processing,  distribution, 
use,  or  disposal  of  N.AAdimethylaniline 
or  any  combination  of  such  activities 
does  or  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

D.  Ethyl  Acetate 

EPA  is  proposing  testing  of  ethyl 
acetate  under  the  authority  of  sections 
4(a)(1)(A)  and  4(a)(1)(B)  of  TSCA. 

1.  Unreasonable  risk  of  injury  to 
health  or  the  environment  EPA  believes 
that  the  manufacture,  processing, 
distribution  in  commerce,  use.  or 
di.sposal.  or  any  combination  of  such 
activities  for  ethyl  acetate  may  present 


an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

a.  Evidence  of  potential  for  adverse 
human  health  effects.  This  finding  is 
based  on  ethyl  acetate's  neurotoxic 
effects,  as  outlined  and  supported  in 
previous  rule-making  for  the  testing  of 
this  chemical  [cite  final  multi-substance 
rule  for  the  testing  of  neurotoxicity]. 

1.  Substantial  quanitities  produced 
finding..  EPA  believes  that  ethyl  acetate 
is  or  will  be  produced  in  substantial 
quantities.  In  1988,  254.2  million 
poimds  of  ethyl  acetate  was  produced  in 
the  United  States  (Ref.  103).  EPA 
estimates  the  annual  U.S.  production  for 
1989  to  be  292  million  pounds  for  three 
manufacturers  at  five  production  sites 
(Ref.  101).  For  the  reasons  set  forth  in  the 
"B"  policy.  EPA  believes  that 
production  of  1  million  pounds  or 
greater  of  ethyl  acetate  constitutes 
substantial  production  under  section 
4(a)(l)(B)(i)ofTSCA. 

2.  Substantial  human  exposure 
finding.  EPA  believes  that  there  is  or 
will  be  substantial  human  exposure  to 
ethyl  acetate.  The  NOES  survey 
estimated  that  419.180  workers  were 
potentially  exposed  to  ethyl  acetate 
(Refs.  70  and  109).  Of  these  workers,  87 
percent  were  potentially  exposed  during 
the  use  of  trade  name  products 
containing  this  compound.  Potential 
exposure  to  ethyl  acetate  was  associated 
with  34  different  industrial 
classifications  (Ref.  70).  Ethyl  acetate 
has  the  following  uses:  coatings — 41 
percent;  exports— 36  percent:  solvents — 
13  percent;  plastics — 8  percent; 
chemical  synthesis — 2  percent  (Ref.  15). 
In  addition,  ethyl  acetate  is  used  as  a 
solvent  in  numerous  consumer 
applications.  For  the  reasons  explained 
in  the  "B"  policy.  EPA  believes  that  the 
potential  exposure  of  419.180  workers 
to  ethyl  acetate  is  substantial  human 
exposure  under  TSCA  seen  on 
4(a)(l)(B)(i). 

Ethyl  acetate  is  found  in  numerous 
consumer  products  including  lacquers, 
varnishes,  coatings,  detergents  and 
soaps.  EPA  estimates  the  highest 
exposure  levels  occur  by  the  dermal 
(4,680  mg/yr  fi-om  use  of  latex  paints) 
and  inhalation  (901  mg/yr  fi'om  use  of 
lacouer  thinner)  routes  (Ref.  98). 

There  may  also  be  widespread  general 
population  exposure.  Ethyl  acetate  was 
detected  in  66  samples  obtained  from  17 
industries  and  POTWs  at  a  maximum 
concentration  of  7.7  ppm  (Ref.  82).  In  a 
compilation  of  air  monitoring  data 
collected  between  1970  and  1987,  the 
median  concentration  of  ethyl  acetate  in 
urban  sites  was  0.733  ppb  (Ref.  83). 
Ethyl  acetate  was  also  detected  in 
industrialized  and  urban  sites  in 
Virginia  and  West  Virginia  at 


concentrations  ranging  from  <0.012  to 
1.9  ppb  (Ref.  30).  The  STORET  database 
indicates  that  etbyl  acetate  has  also  been 
detected  in  groundwater  (Ref.  88). 

3.  Insufficient  data  and  experience 
finding.  EPA  believes  that  there  are 
insufficient  data  and  experience  to 
determine  or  predict  the  effects  on 
human  health  or  the  environment  from 
manufacturing,  processing,  distribution, 
use,  and/or  disposal  of  ethyl  acetate. 
Under  section  4(a){l)(B)(ii),  EPA 
believes  that  there  are  insufficient  data 
and  experience  to  determine  or  predict 
the  potential  reproductive  toxicity, 
developmental  toxicity,  and 
mutagenicity  from  the  manufacturing, 
processing,  distribution,  use,  and/or 
disposal  of  ethyl  acetate. 

EPA  is  proposing  to  test  ethyl  acetate 
for  reproductive  effects  and 
developmental  toxicity.  EPA  found  no 
data  for  these  effects. 

EPA  is  also  proposing  mutagenicity 
testing  for  ethyl  acetate.  Ethyl  acetate 
was  negative  for  induction  of  reverse 
mutation  in  Salmonella  when  tested 
with  and  without  metabolic  activation 
{Refs.  24  and  50).  Positive  results  were 
observed  for  mitotic  aneuploidy  but 
negative  results  were  observed  for  point 
mutations  and  recombinations  in  yeast 
(Ref.  107). 

In  mammalian  test  systems,  a  positive 
response  was  reported  for  chromosomal 
aberrations  in  Chinese  hamster 
fibroblasts  in  vitro  (Ref.  50);  however, 
these  results  do  not  support  a  concern 
or  a  finding  for  chromosomal  effects 
under  TSCA  section  4  (a)(1)(A)  because, 
in  a  more  definitive  in  vivo  test  system. 
a  negative  response  was  reported  for 
micronucleus  formation  in  Chinese 
hamsters  (Ref.  8). 

EPA  considers  the  existing 
Salmonella  data  (negative)  on  ethyl 
acetate  to  be  acceptable.  However,  these 
data  in  bacteria  alone  are  insufficient  to 
adequately  characterize  the  gene 
mutation  effects  of  ethyl  acetate,  and 
EPA  is  proposing  an  in  vitro  gene 
mutation  assay  for  ethyl  acetate  in 
mammalian  cells  in  culture. 

4.  Testing  is  necessary  to  develop  data 
finding.  EPA  believes  that  the  testing  of 
ethyl  acetate  is  necessary  to  develop 
data  for  reproductive  effects, 
developmental  toxicity,  and 
mutagenicity.  EPA  believes  that  this 
testing  is  needed  to  determine  if  the 
manufacture,  distribution  in  commerce, 
processing,  use.  or  disposal  of  ethyl 
acetate,  or  any  combination  of  such 
activities,  does  or  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 
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E.  2,6-Dimethylphenol 

EPA  is  proposing  to  test  2.6- 
dimethvlphenol  under  the  authority  of 
sections  4(a)(1)(A)  and  (B)  of  TSCA. 

1.  Unreasonable  risk  of  injury  to 
human  health  and  environment  finding. 
EPA  believes  that  the  manufacture, 
processing,  distribution  in  commerce, 
use.  or  disposal,  or  any  combination  of 
such  activities  for  2.6-dimethylphenol 
may  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

a.  Eridence  of  potential  for  adverse 
human  health  effects.  This  assessment 
is  based  on  2,6-dimethylphenol's 
toxicity  in  an  8-month  rat  gavage  study, 
that  showed  histopathological  changes 
in  the  iivet,  spleen,  and  kidneys  and 
changes  in  body  weight,  blood  pressure 
and  levels  of  protein  sulfhydrjl  groups 
in  blood  serum  and  internal  organs  in 
53  male  rats  treated  with  6  mg/kg'day 
(Refs.  63  and  104).  Effects  were  not  seen 
in  rats  dosed  with  0.06  mg/kg/day.  In 
another  study,  increased  relative  liver 
and  spleen  weights,  decreased  body 
weight  gain  and  marked  atrophy  and 
parenchymatous  dystrophy  of  liver  cells 
were  observed  in  10  male  albino  rats 
treated  by  gavage  with  29.5  mgAcg/day 
for  10  weeks  (Ref.  63). 

b.  Evidence  of  potential  for 
environmental  toxicity.  This  assessment 
is  based  on  probabilistic  dilution 
modelling  indicating  that  2.6- 
dimethylphenol  is  present  in  the 
environment  at  levels  within  a  factor  of 
100  of  its  known  acute  toxicity  to 
environmental  organisms  (Ref.  108). 
EPA  beheves  that  there  may  be  an 
unreasonable  risk  of  injury  to  the 
environment  from  chronic  effects  when 
acute  toxicity  is  observed  at  levels 
within  a  factor  of  100  of  predicted 
stream  concentrations.  Specifically,  EPA 
has  preliminarily  determined  a 
concentration  of  concern  of  100  ppb 
(based  on  2.6-dimethylphenol's 
predicted  chronic  toxicity  to  daphnids) 
and  has  estimated  that  this 
concentration  is  exceeded  260  days  of 
the  year  in  receiving  streams  (Ref.  108). 

As  discussed  further  below,  over 
1.900  workers  may  be  exposed  to  2.6- 
dimethylphenol  in  a  variety  of 
commercial  appUcations.  Furthermore. 
2,6-dimethylphenol,  which  is  produced 
in  substantial  quantities,  has  been 
detected  in  air,  rain,  wastewater,  and 
groundwater  samples,  which  may 
indicate  general  population  and 
envirornnental  exposm-es  (Refs.  34,  36, 
42. 61.  81  and  83).  Because  of  these 
concerns,  EPA  beheves  that  2.6- 
dimethylphenol  may  present  an 
unreasonable  risk  of  injury  to  health  and 
the  environment 


2.  Substantial  quantities  produced 
finding.  EPA  beheves  that  2,6- 
dimethylphenol  is  or  will  be  produced 
in  substantial  quantities.  Information 
available  to  EPA  indicates  that  in  1977, 
from  2  to  20  million  pounds  of  2.6- 
dimethylphenol  was  produced  at  six 
different  fadhties  in  the  United  States 
(Ref.  94),  There  were  two  faciUties  that 
manufactured  2.6-dimethylphenol  in 
the  United  States  in  1989  (Ref.  86).  EPA 
estimates  production  in  1989  to  have 
been  130  milhon  pounds  (Ref.  101).  For 
the  reasons  set  forth  in  the  "B"  policy. 
EPA  believes  that  production  of  I 
milhon  pounds  or  greater  of  2.6- 
dimethylpbenol  constitutes  substantial 
production  under  section  4(a)(l)(BJ(i)  of 
TSCA. 

3.  Substantial  human  exposure 
finding.  EPA  beheves  that  there  is  or 
may  be  substantial  human  exposure  to 
2,6-dimethylphenol.  EPA  finds  that  2.6- 
dimethylphenol  is  used  in  a  variety  of 
commercial  appUcations,  many  of 
which  can  lead  to  worker  exposure.  The 
NOES  survey  estimated  that  1.941 
workers  were  potentially  exposed  to  2,6- 
dimethylphenol  (Refs.  70  and  109).  Of 
these  woAers.  95  percent  vrere 
potentially  exposed  during  the  use  of 
trade  name  products  containing  this 
chemical.  2,6-Dimethylphenol  is  used 
primarily  in  the  production  of 
poly(phenylene  oxide)  resins  (Ref.  31). 
2.6-Dimethylphenol  is  also  used  in  the 
manufacture  of  tetramethylbisphenol  A. 
2.6-dimethylaniline,  bis(4-hydroxy-2,5- 
dimethylphenyl)methane,  dyes. 
pharmaceuticals  and  fragrances,  and  as 
a  mixture  with  other  xylenols,  in 
disinfectants,  solvents,  pharmaceuticals, 
insecticides,  fungicides,  plasticizers, 
rubber  chemicals,  lubricant  and  gasoline 
additives,  and  wetting  agents  (Ref.  81). 
As  explained  in  the  "B"  policy,  EPA 
believes  that  the  potential  exposure  of 
1.941  workers  to  2.6-dimethylphenol  is 
substantial  human  exposure  under 
section  4(a)(l)(B)(i)  of  TSCA. 

Furthermore,  general  population 
exposure  to  2,6-dimethylphenol  is  also 
indicated.  2,6-Dimethylphenol  was 
detected  in  64  samples  obtained  from  33 
industries  and  POTWs  at  a  maximum 
concentration  of  2,895  ppm  (Ref.  81). 
Monitoring  data  indicate  trace 
quantities  of  2.6-dimethylphenol  in  air 
and  rain  (Refs.  61  and  83).  2.6- 
Dimethylphenol  was  detected  in  shale 
oil  wastewater  in  the  range  0.75  to  1.7 
Ug/L  (Ref.  42)  and  at  12  mg/L  in  the 
wastewater  from  the  gasification  of  coal 
(Ref.  34).  In  addition,  it  was  detected  in 
groundwater  samples  from  a  wood 
preserving  facihty  in  Florida  at  a 
concentration  of  0.90  mg/L.  while  the 
concentration  of  2,6-dimethylphenol  in 


groundwater  330  meters  from  the  site 
was  0.29  mg/L  (Ref.  36). 

4.  Insufficient  data  and  experience 
finding.  EPA  believes  that  there  are 
insufficient  data  and  experience  to 
determine  or  predict  the  effects  on 
human  health  or  the  environment  from 
manufacturing,  processing,  distribution, 
use.  and/oT  disposal  of  2,6- 
dimethylphenol.  This  assessment  is 
based  on  the  following  information. 
EPA  has  adequate  negative  data 
evaluating  the  gene  mutation  effects  of 
2.6-dimetnylphenol  in  Salmonella  (Refs. 
24  and  32).  However,  EPA  has  no  data 
evaluating  this  chemical's  potential  as  a 
gene  toxicant  in  mammalian  cells  or  as 
a  chromosomal  toxin.  EPA  found  no 
data  for  neurotoxicity,  pharmacokinetics 
and  metabolism,  reproductive  effects,  or 
developmental  toxicity. 

For  environmental  effects,  acute 
aquatic  toxicity  studies  are  available  for 
green  algae,  duckweed,  daphnids.  sea 
urchins,  fathead  minnows  and  Atlantic 
cod  (Ref.  3).  The  study  for  green  algae 
is  inadequate  because  it  lacks  a  rigorous 
measurement  of  grou-th  inhibition  as  a 
96-hour  EC50  value.  The  effect 
measured  was  inhibition  of  chlorophyll 
sjTithesis  and  the  lowest-observed-effect 
concentration  (LOEC)  was  the  only 
effective  concentration  reported.  The 
Agency  beheves  that  the  96-hour  EC50 
vdue  for  grouth  will  be  a  more 
sensitive  effect  than  inhibition  of 
chlorophyll  synthesis  and  will  be  more 
relevant  in  an  environmental  risk 
assessment.  While  fish  and  invertebrate 
acute  toxicity  data  are  adequate,  EPA 
found  no  available  data  for  aquatic 
invertebrate  chronic  toxicity.  An 
available  8-day  study  on  fathead 
minnows  for  2.6-dimethyIphenol  is  of 
too  short  duration  to  be  considered  t 
chronic  efects  study,  nor  did  it  evaluate 
sensitive  hfe  stages,  and.  thus,  this 
study  is  inadequate  (Ref.  3). 

Available  chemical  fate  screening  data 
for  2.6-dimethylphenol  indicate  that  it 
may  undergo  substantial  degradation 
imder  aerobic  conditions;  however.  EPA 
found  no  available  data  to  determine  or 
rehably  predict  the  half-hfe  for  the 
removal  of  2.6-dimethylphenol  by  this 
process  (Ref.  12).  Data  on  the  anaerobic 
degradation  of  2,6-dimethylphenol  are 
likewise  Umited.  One  screening  study 
indicates  that  2,6-dimethylphenol  may 
not  degrade  under  anaerobic  conditions; 
another  study  indicated  that  this 
chemical  undergoes  anaerobic 
biodegradation  in  ground  water  and 
laboratory  digesters  (Refs.  12  and  35). 
These  (contradictor^')  data  are 
insufficient  to  adequately  characterize 
this  removal  process.  EPA  also  believes 
that  the  aqueous  photolysis  of  2.6- 
dimethylphenol  is  inadequately 
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characterized,  with  no  data  available 
which  simulates  this  process  under 
natural  conditions  (Ref.  12). 

5.  Testing  necessary  to  develp  data 
finding.  EPA  believes  that  testing  of  2.6- 
dimethylphenol  is  necessary  to  develop 
data  for  neurotoxicity,  pharmacokinetics 
and  metabolism,  reproductive  effects, 
developmental  effects,  mutagenic 
effects,  algal  toxicity,  fathead  minnow 
chronic  toxicity,  daphnid  chronic 
toxicity,  aerobic  biodegradation, 
anaerobic  biodegradation,  and  aqueous 
photolysis.  EPA  believes  that  these 
testing  data  are  needed  to  determine  if 
the  manufacturing,  processing, 
distribution,  use.  or  disposal  of  2,6- 
dimethylphenol  or  any  combination  of 
such  activities,  does  or  does  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

rv.  Issues  for  Comment 

In  addition  to  any  relevant,  general 
comments  on  the  chemicals  and 
proposed  testing  in  this  rulemaking, 
EPA  would  appreciate  comments  on  the 
following  specific  issues: 

1.  EPA  is  proposing  subchronic 
testing  of  acetophenone  by  the 
inhalation  route  of  exposure.  EPA  is 
soliciting  comment  on  the  feasibility  of 
inhalation  testing  given  acetophenone's 
known  irritant  properties.  If  inhalation 
testing  is  not  feasible,  should  EPA 
require  subchronic  testing  by  the  oral 
route  given  the,  at  best,  marginally 
acceptable  nature  of  the  existing  oral 
studies? 

2.  In  this  rule.  EPA  is  only  proposing 
to  require  first  tier  mutagenicity  testing 
at  ihis  time.  For  purposes  of  this 
rulemaking.  EPA  sohcits  comments  on 
the  appropriateness  of  these  tests  and  its 
decision  to  defer  higher  tier 
mutagenicity  testing  and  oncogenicity 
testing  pending  the  receipt  of  first  tier 
results. 

J.  EPA  is  also  soliciting  comments  on 
the  proposed  toxicokinetics  and 
biodegradation  in  natural  surface  water 
guidelines,  which  are  proposed  to  be 
incorporated  by  reference. 

V.  Economic  Analysis  of  the  Proposed 
Rule  *^ 

EPA  has  prepared  an  economic 
analysis  that  evaluates  the  potential  for 
significant  economic  impacts  as  a  result 
of  the  testing  proposed  in  this  notice 
(Ref.  101).  Total  costs  of  testing, 
including  both  laboratory  costs  and 
administrative  costs,  are  as  follows: 
acetophenone— «1.3  to  2.0  million; 
phenol— $1.5  to  2.4  million;  N.N- 
dimethylaniline— $1.4  to  2.2  million; 
ethyl  acetate— $0.8  to  1.2  million;  and 
2,6-dimethylphenol— $1.2  to  1.7 
miUion. 


Total  costs  of  testing  for  each 
chemical  have  been  annualized  and 
compared  with  annual  revenues  as  an 
indication  of  potential  economic 
impact.  Annualized  costs,  calculated 
over  15  years  using  a  7  percent  discount 
rate,  represent  the  equivalent  constant 
costs  which  would  have  to  be  recouped 
each  year  of  the  payback  period  to 
finance  the  testing  expenditure  in  the 
first  year. 

On  the  basis  of  these  calculations, 
EPA  believes  that  for  phenol,  ethyl 
acetate  and  2.6-dimethylphenol  there  is 
no  potential  for  adverse  economic 
impact.  Because  these  three  chemicals 
have  relatively  large  production 
volumes,  the  annuahzed  costs  of  testing, 
expressed  as  a  percentage  of  annual 
revenue,  are  very  small— ranging  from 
0,2-  to  0.13  percent.  Costs  of  testing  are 
therefore  found  to  be  insignificant 
relative  to  revenues  for  these  three 
chemicals. 

For  the  remaining  two  chemicals — 
acetophenone  and  N.N- 
dimethylaniline— there  may  be  some 
potential  for  adverse  economic  impacts 
due  to  the  proposed  testing.  Because 
these  two  chemicals  are  produced  in 
smaller  quantities  than  the  other  three 
chemicals  subject  to  this  proposed  rule, 
costs  of  testing  as  a  percentage  of 
revenues  are  higher— ranging  from 
approximately  2-  to  4  percent.  Costs  of 
testing  may  therefore  be  significant 
relative  to  revenues  for  acetophenone 
and  N,AAdimethyIaniline. 

VI.  Availability  of  Test  Facilities  and 
Personnel 

EPA  believes  that  test  facilities  and 
personnel  are  available  to  perform  the 
testing  specified  in  this  proposed  rule. 
(Refill). 

Vn.  Public  Meeting 

If  requested.  EPA  will  hold  a  public 
meeting  in  Washington.  DC  after  the 
close  of  the  public  comment  period. 
Persons  who  wish  to  attend  or  to 
present  comments  at  the  meeting  should 
contact  Mary  Louise  Hewlett.  Chemical 
Testing  Branch  (202)  260-6162  by 
January  6, 1994.  The  meeUng  will  be 
open  to  the  pubHc.  but  active 
participation  will  be  limited  to  those 
who  requested  to  comment  and  EPA 
representatives.  Participants  are 
requested  to  submit  copies  of  their 
statements  by  the  meeting  date.  These 
statements  and  a  transcript  of  the 
meeting  will  become  part  of  EPA's 
rulemaking  record. 


Vm.  Comments  Containing 
Confidential  Business  Information 

All  comments  will  be  placed  in  the 
pubhc  file  unless  they  are  clearly 


labeled  as  Confidential  Business 
Information  (CBI)  when  they  are 
submitted.  While  a  part  of  the  record, 
CBI  comments  will  be  treated  in 
accordance  with  40  CFR  part  2.  A 
sanitized  version  of  all  CBI  comments 
must  be  submitted  to  EPA  for  inclusion 
in  the  public  file. 

It  is  the  responsibility  of  the 
commenter  to  comply  with  40  CFR  part 
2  in  order  that  all  materials  claimed  as 
confidential  may  be  properly  protected. 
This  includes,  but  is  not  limited  to, 
clearly  indicating  on  the  face  of  the 
comment  (as  well  as  on  any  associated 
correspondence)  that  information 
claimed  as  CBI  is  included,  and  marking 
"CONFIDENTIAL",  "TSCA  CBI"  or 
similar  designation  on  the  face  of  each 
document  or  attachment  in  the 
comment  which  contains  information 
claimed  as  CBI.  Should  information  be 
put  into  the  public  file  because  of 
failure  to  clearly  designate  its 
confidential  status  on  the  face  of  the 
comment,  EPA  will  presume  any  such 
information  which  has  been  in  the  . 
public  file  for  more  than  30  days  to  be 
in  the  public  domain. 

IX.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  number  OPPTS- 
42150).  This  record  contains  the  basic 
information  considered  by  EPA  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 
EPA  will  supplement  this  record  as 
necessary. 

A  public  version  of  the  record,  from 
which  all  information  claimed  as  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center,  also  known  as  the 
TSCA  Public  Docket  Office,  East  Tower, 
Rm.  G-102, 401  M  St.,  SW.. 
Washington,  DC.  20460,  fi-om  8  a.m.  to 
noon,  and  1  p.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

The  record  mcludes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Notice  containing  the  ITC 
designation. 

(2)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  "Twenty-sevenQi  Report  of  the 
Interagency  Testing  Committee  to  the 
Administrator;  receipt  of  report  and 
request  for  comments  regarding  priority 
list  of  chemicals."  (March  6. 1991.  56 
FR  9534). 

(b)  Notice  of  final  rule  on  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (54 
FR  34034,  August  17, 1989). 

(c)  Notice  of  final  rule  on  data 
reimbursement  policy  and  procedures 
(48  FR  31786.  July  11. 1983). 
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(d)  Notice  of  proposed  test  rule  on 
chloromethane  and  chlorinated 
benzenes  (45  FR  48524.  July  18.  1980). 

(e)  Notice  of  proposed  test  rule  on 
dichloromethane,  nitrobenzene  and 
1.1,1  trichloroethane  (46  FR  30300.  June 
5,  19B1). 

(f)  Notice  of  final  test  rule  on  the  C9 
aromatic  hydrocarbon  fraction  (50  FR 
•20662.  May  17.  1985). 

(g)  Notice  of  proposed  TSCA  section 
4(a)(1)(B)  statement  of  poJicy  (56  FR 
3229«,  July  15.  1991). 

(h)  Notice  of  final  TSCA  section 
4(a)(1)(B)  statement  of  policy  (58  FR 
28736.  May  14.  1993). 

(i)  Notice  of  proposed  test  rule  on 
glyciciiol  and  its  derivatives  category  (56 
FR  5^144.  November  7.  1991). 

(j)  Jtotice  of  testing  consent  order  for 
acrylic  acid  (57  FR  7656.  March  4, 
19921 

(3)  frSCA  test  guidelines  cited  as  test 
standards  for  this  rule. 

(4)  ICommunications  consisting  of: 

(a)  Written  letters. 

(b)  Contact  reports  of  telephone 
conversations 

(c)  Meeting  summaries. 
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Workgroup  summarizing  the  results  of  the 
meeting  with  the  Phenol  Panel  on  4/24/91 
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pharmacokinetic  protocols.  Washington,  DC, 
Office  of  Pollution  Prevention  and  Toxics, 
USEPA  (May  9, 1991). 

(115)  USEPA.  Memorandum  from  Andrea 
Blaschka  to  the  Workgroup  summarizing  the 
meeting  held  on  11/7/91  and  requesting 
comments  on  further  testing.  Washington. 
DC,  Office  of  Pollution  Prevention  and 
Toxics.  USEPA  (November  22. 1991). 

(116)  USEPA.  Discharge  of  N.N,- 
dimethylaniline  and  2.6-dimethylphenol  to 
saline  siirface  waters.  Memorandum  from  Sid 
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Schaeffer,  Chemical  Testing  Branch. 
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MacGregor,  J.T.  "Mutagenicity  of  flavones, 
chromones  and  acetophenones  in  Salmonella 
typhimurium:  New  structure-activity 
relationships."  Mutation  Research.  135:77- 
86  (198-*). 

X.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  proposed  test 
rule  would  not  be  major  because  it  does 
not  meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order;  i.e..  it  would 
not  have  an  annual  effect  on  the 
economy  of  at  least  $100  miUion.  would 
not  cause  a  major  increase  in  prices,  and 
would  not  have  a  significant  adverse 
effect  on  competition  or  the  ability  of  U. 
S.  enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  fi-om  0MB  to  EPA,  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  They  would  not  be 
expected  to  perform  testing  themselves, 
or  to  participate  in  the  organization  of 
the  testing  effort;  (2)  they  would 
experience  only  very  minor  costs,  if  any. 
in  securing  exemption  from  testing 
requirements;  and  (3)  they  are  unlikely 
to  be  affected  by  reimbursement 
requirements. 

C.  Paperwork  Reduction  Act 

0MB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq  .  and  has  assigned 
0MB  Control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10.100  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  total  public  reporting  burden  is 
estimated  to  be  222.000  hours  for  all 
responses.  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  this  collection  of  intormation. 
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including  suggestions  for  reducing  this 
burden,  to  Chief,  Information  Policy 
Branch.  2131.  U.S.  Environmental 
Protection  Agency,  401  M  St.  SW,, 
Washington.  DC  20460;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (2070- 
0033),  Washington  DC  2G503.  The  final 
rule  will  respond  to  any  0MB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements.  Testing, 
Incorporation  by  reference. 

Dated:  November  15, 1993. 

Victor  J.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR, 
chapter  I,  subchapter  R,  part  799  be 
amended  as  follows: 

PART  79»-{AMENDEDl 

a.  The  authority  citation  for  part  799 
would  continue  to  read  as  follows: 

Anthority:  15  U.S.C  2601.  2603.  2«11. 
2625. 

b.  By  adding  §  799.4450  to  subpart  B 
to  read  as  follows: 

1799.4450    Designated  IRIS  chamicals. 

(a)  Identification  of  test  substances. 
(1)  The  nUS  chemicals  subject  to  this 
test  guideline  were  designated  in  the 
Twenty-Seventh  ITC  report.  These 
chemicals  include  acetophenone  (CAS 
No.  98-8^2).  phenol  (CAS  No.  108-95- 
2).  N,N-dimethylaniline  (CAS  No.  121- 
69-7).  ethyl  acetate  (CAS  No.  141-78- 
6).  and  2.6-dimethylphenol  (CAS  No. 
576-26-1). 

(2)  Acetophenone.  phenol,  N^ 
dimethylaniline,  ethyl  acetate,  and  2.6- 
dimethylphenol  of  at  least  99  percent 
purity  shall  be  used  as  the  test 
substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests  and  submit  data. 
AH  persons  who  manufecture  (including 
import)  or  process  or  intend  to 
mar.ufactuie  or  process  acetophenone, 
phenol,  MiV-dimethylanlline,  ethyl 
acetate,  and  2.6-dimethylphenol  other 
than  as  an  impurity,  after  January  5, 
1994,  to  the  end  of  the  reimbursement 
period  shall  submit  letters  of  intent  to 
conduci  testing,  submit  study  plans, 
conduct  tests,  and  submit  data,  or 
submit  exemption  apphcations  as 
specified  in  this  section,  subpart  A  of 
this  part  and  parts  790  and  792  of  this 
chapter  for  single-phase  rulemaking,  for 
the  substances  they  manufactiire  subject 


to  exclusions  contained  in 
S  790.42(a)(2).  (a)(4)  and  (a)(5).  These 
sections  provide  that  processors, 
persons  who  manufacture  less  than  500 
kg  (1,100  lbs)  annually,  or  persons  who 
manufecture  small  quantities  of  the 
chemical  solely  for  research  and 
development  as  defined  in  §  790.42(a)(5) 
shall  not  be  required  to  submit  study 
plans,  conduct  tests  and  submit  data,  or 
submit  exemption  applications  as 
specified  in  this  section  unless  directed 
to  do  so  in  a  subsequent  notice  as  set 
forth  in  §  790.48(b). 

(c)  Health  effects  —(1)  Subchronic 
toxicity—  (i)  Required  testing. 
Subchronic  toxicity  testing  shall  be 
conducted  by  inhalation  with 
acetophenone,  phenol,  and  NJ^- 
diraethylaniline  in  accordance  with 
§  798.2450  of  this  chapter. 

(ii)  Reporting  requirements.  [A]  The 
required  subchronic  toxicity  test  shall 
be  completed  and  the  final  reports 
submitted  to  EPA  within  18  months  of 
the  effective  date  in  paragraph  (f)  of  this 
section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(2)  Pharmacokinetics  and 
metabolism— ii)  Required  testing.  (A) 
Pharmacokinetics  and  metabolism 
studies  shall  be  conducted  with 
acetophenone.  phenol,  NJ^ 
dimethylaniline,  and  2,6- 
dimethylphenol  by  the  oral  route  of 
administration  in  accordance  with 
OECD  test  guidehne  417 
"Toxicokinetics",  which  is  incorporated 
by  reference.  Copies  of  this  guideline 
are  available  in  the  TSCA 
Nonconfidential  Information  Center, 
East  Tower,  Rm.  G-102.  401  M  St..  SW., 
Washington.  DC  20460.  This  guideline 
is  also  available  for  pubJic  inspection  at 
the  Office  of  the  Federal  Register,  800 
North  Capital  St..  Suite  700. 
Washington,  DC  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
This  guideline  is  incorporated  as  it 
exists  on  the  date  of  approval  and  a 
notice  of  any  changes  to  the  guideline 
will  be  published  in  the  Federal 
Reoster. 

(B)  Pharmacokinetics  and  metabolism 
studies  shall  be  conducted  with 
acetophenone.  phenol,  N.N' 
dimethylaniline.  and  2.6- 
dimethylphenol  by  the  inhalation  route 
of  administration  in  accordance  with 
OECD  test  guideline  417 
"Toxicokinetics",  which  is  incorporated 
by  reference.  Copies  of  this  guideline 
are  available  in  the  TSCA 


Nonconfidential  Information  Center, 
East  Tower.  Rm.  G-102,  401  M  St..  SW., 
Washington.  DC  20460.  This  guideline 
is  available  for  public  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capital  St..  Suite  700,  Washington.  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
I^egister  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  This  guideline 
is  incorporated  as  it  exists  on  the  date 
of  approval  and  a  notice  of  any  changes 
to  the  guideline  will  be  pubhshed  in  the 
Federal  Register. 

(ii)  Reporting  requirements.  (A)  The 
required  pharmacokinetics  and 
metabohsra  studies  shall  be  completed 
and  the  final  reports  submitted  to  EPA 
within  15  months  after  the  effective  date 
in  paragraph  (0  of  this  section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(3)  Neurotoxicity  (Inhalation)— (i) 
Required  testing— (A)  Functional 
observational  battery.  (1)  Fimctional 
observational  battery  tests  shall  be 
conducted  with  acetophenone,  phenol, 
and  N,AWimethylaniline  in  accordance 
with  §  798.6050  of  this  chapter  except 
fo*  the  provisions  in  paragraphs 
(d)(4)(ii),  (d)(5},  and  (d)(6)  of  §  798.6050. 

(2)  For  the  purpose  of  paragraph 
(c)(3)(iKA)  of  this  section,  the  following 
provisions  also  apply: 

(i)  Lower  doses.  Either  the  data  from 
the  lower  doses  shall  show  graded  dose- 
dependent  effects  or  there  shall  be  no 
neurotoxic  (behavioral)  effects  at  any 
dose  tested. 

{ill  Duration  and  frequency  of 
exposure.  For  the  acute  testing,  animals 
shall  be  exposed  for  6  hours  per  day  for 
1  day.  For  the  subchronic  testing, 
animals  shall  be  exposed  for  6  hours  per 
day  5  consecutive  days  per  week  for  a 
90--day  period. 

[Hi)  Route  of  exposure.  Animals  shall 
be  exposed  to  acetophenone.  phenol, 
and  N,N-dimethylanihne  by  inhalation 
administration. 

(B)  Motor  activity.  [1]  Motor  activity 
testing  shall  be  conducted  with 
acetophenone.  phenol,  and  N,JV- 
diinethylaniline  in  accordance  with 
§  798.6200  of  this  chapter  except  for  the 
provi8ion.«!  in  paragraphs  (d)(4)(ii), 
(d)(5),  and  (d)(6)  of  §  798.6200. 

(2)  For  the  purpose  of  paragraph 
(c)(3){i)(B)  of  this  section,  the  following 
provisions  also  apply: 

(j)  Lower  doses.  Either  the  data  from 
the  lower  doses  shall  show  graded  dose- 
dependent  effects  or  there  shall  be  no 
neurotoxic  (behavioral)  effects  at  any 
dose  tested. 
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(ji)  Dumtion  and  frequency  of 
exposure.  For  the  acute  testing,  animals 
shall  be  treated  for  6  hours  per  day  for 
1  day.  For  the  subchronic  testing, 
animals  shall  be  exposed  6  hours  per 
day  5  consecutive  days  per  week  for  a 
QO-dajy  period. 

Uii)  Route  of  exposure.  Animals  shall 
be  exposed  to  acetophenone.  phenol, 
and  MN-dimethylaniline  by  inhalation 
administration. 

(C)  Neuropathology.  [1] 
Neurcjpathology  testing  shall  be 
conducted  with  acetophenone,  phenol, 
and  A/'>N-dimethylaniline  in  accordance 
with  §  798.6400  of  this  chapter  except 
for  the  provisions  in  paragraphs 
(d)(4)(fl),  (d)(5).  {d)(6)  and  {d)(8)(iv)(C) 
of  §798.6400. 

(2)  For  the  purpose  of  paragraph 
(c)(3)(i)(C)  of  this  section,  the  following 
provisions  also  apply: 

(/)  Lower  doses.  Either  the  data  from 
the  lower  doses  shall  show  graded  dose- 
dependent  effects  or  there  shall  be  no 
neurotoxic  (behavioral)  effects  at  any 
dose  tested. 

[ii]  Duration  and  frequency  of 
exposure.  For  the  acute  testing,  animals 
shall  be  exposed  for  6  hours  per  day  for 
1  day.  For  the  subchronic  testing, 
animals  shall  be  exposed  for  6  hours  per 
day  5  consecutive  days  per  week  for  a 
90--day  period. 

{/;/)  Boute  of  exposure.  Animals  shall 
be  exposed  to  acetophenone.  phenol, 
and  N.JV-dimethylaniline  by  inhalation 
administration. 

(iV)  Clearing  and  embedding.  After 
dehydration,  tissue  specimens  shall  be 
cleared  with  xylene  and  embedded  in 
wax  or  plastic  medium,  except  for  the 
sural  nerve,  which  should  be  embedded 
in  plastic.  Multiple  tissue  specimens 
(e.g.  brain,  cord,  gangUa)  may  be 
embedded  together  in  one  single  block 
for  sectioning.  All  tissue  blocks  shall  be 
labelled  to  provide  unequivocal 
identification.  Plastic  embedding  should 
follow  the  method  described  by 
Spencer,  et  al.,  in  §  798.6400(f)  of  this 
chapter,  or  an  equivalent  method. 

(ii)  Reporting  requirements.  (A)  The 
functional  observational  battery,  motor 
activity,  and  neuropathology  testing 
with  acetophenone.  phenol,  and  N.N- 
dimethylaniline  shall  be  completed  and 
the  final  reports  submitted  to  EPA 
within  21  months  of  the  effective  dale 
in  paragraph  (f)  of  this  section. 

(B)  Pitjgress  reports  shall  be  submitted 
every  6  months  beginning  6  months 
after  the  effective  date  in  paragraph  (f) 
of  this  section  until  the  final  report  is 
submitted. 

(4)  Neurotoxicity  (Gavage) — (i) 
Required  testing — (A)  Functional 
observational  battery.  [1)  A  functional 
observational  battery  test  shall  be 


conducted  with  2,6-dimethylphenol  in 
accordance  with  §  798.6050  of  this 
chapter  except  for  the  provisions  in 
paragraphs  (d)(4)(ii).  (d)(5).  and  (d)(6)  of 
§  798.6050. 

(2)  For  the  purpose  of  paragraph 
(c)(4){i)(A)  of  this  section  the  following 
provisions  also  apply: 

(/)  Lower  doses.  Either  the  data  from 
the  lower  doses  shall  show  graded  dose- 
dependent  effects  or  there  shall  be  no 
neurotoxic  (behavioral)  effects  at  any 
dose  tested. 

[ii]  Duration  and  frequency  of 
exposure.  For  the  acute  testing,  animals 
shall  be  treated  once.  For  the  subchronic 
testing,  animals  shall  be  treated  5 
consecutive  days  per  week  for  a  90-day 
period. 

(Hi)  Route  of  exposure.  Animals  shall 
be  exposed  to  2,6-dimethylphenol  by 
gavage  administration. 

(B)  Motor  activity.  (I)  Motor  activity 
testing  shall  be  conducted  with  2,6- 
dimethylphenol  in  accordance  with 
§  798.6200  of  this  chapter  except  for  the 
provisions  in  paragraphs  (d)(4)(ii), 
(d)(5),  and  (d)(6)  of  §  798.6200. 

[2]  For  the  purpose  of  paragraph 
(c)(4)(i)(B)  of  this  section,  the  following 
provisions  also  apply: 

(/)  Lower  doses.  Either  the  data  from 
the  lower  doses  shall  show  graded  dose- 
dependent  effects  or  there  shall  be  no 
neurotoxic  (behavioral)  effects  at  any 
dose  tested. 

(/7)  Duration  and  frequency  of 
exposure.  For  the  acute  testing,  animals 
shall  be  treated  once.  For  the  subchronic 
testing,  animals  shall  be  treated  5 
consecutive  days  per  week  for  a  90-day 
period. 

Uii)  Route  of  exposure.  Animals  shall 
be  exposed  to  2.6-dimethylphenol  by 
gavage  administration. 

[Q  Neuropathology.  (I) 
Neuropathology  testing  shall  be 
conducted  with  2,6-dimethylphenol  in 
accordance  with  §  798.6400  of  this 
chapter  except  for  the  provisions  in 
paragraphs  (d)(4)(ii).  (d)(5),  (d)(6)  and 
(d)(8)(iv){C)  of  §798.6400, 

(2)  For  the  purpose  of  paragraph 
(c)(4)(i)(C)  of  this  section,  the  following 
provisions  also  apply: 

(j)  Lower  doses.  Either  the  data  from 
the  lower  doses  shall  show  graded  dose- 
dependent  effects  or  there  shall  be  no 
neurotoxic  (behavioral)  effects  at  any 
dose  tested. 

[ii)  Duration  and  frequency  of 
exposure.  For  the  acute  testing,  animals 
shall  be  treated  once.  For  the  subchronic 
testing  animals  shall  be  treated  5 
consecutive  days  per  week  for  a  90-day 
period. 

(Hi)  Route  of  exposure.  Animals  shall 
be  exposed  to  2.6-dimethylphenol  by 
gavage  administration. 


(iv)  Clearing  and  embedding.  After 
dehydration,  tissue  specimens  shall  be 
cleared  with  xylene  and  embedded  in 
wax  or  plastic  medium,  except  for  the 
sural  nerve,  which  should  be  embedded 
in  plastic.  Multiple  tissue  specimens 
(e.g.  brain,  cord,  ganglia)  may  be 
embedded  together  in  one  single  block 
for  sectioning.  All  tissue  blocks  shall  be 
labelled  to  provide  unequivocal 
identification.  Plastic  embedding  should 
follow  the  method  described  by 
Spencer,  et  al..  in  paragraph  (f)  of 
§  798.6400  of  this  chapter,  or  an 
equivalent  method. 

(ii)  Reporting  requirements.  (A)  The 
functional  observational  battery,  motor 
activity,  and  neuropathology  testing 
with  2,6-dimethylphenol  shall  be 
completed  and  the  final  reports 
submitted  to  EPA  within  21  months  of 
the  effective  date  in  paragraph  (f)  of  this 
section. 

(B)  Progress  reports  shall  be  submitted 
every  6  months  beginning  6  months 
after  the  effective  date  in  paragraph  (f) 
of  this  section  until  the  final  report  is 
submitted. 

(5)  Reproductive  toxicity— (i) 
Required  testing.  Reproductive  toxicity 
testing  shall  be  conducted  with 
acetophenone.  N,N-dimethylaniline, 
ethyl  acetate,  and  2,6-dimethylphenol 
by  gavage.  and  phenol  by  inhalation  in 
accordance  with  §  798.4700  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
reproductive  toxicity  tests  shall  be 
completed  and  the  final  reports 
submitted  to  EPA  within  29  months  of 
the  effective  date  in  paragraph  (f)  of  this 
section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section. 

(6)  Developmental  toxicity — (i) 
Required  testing.  Developmental 
toxicity  testing  in  two  species,  a  rat  and 
a  non-rodent,  shall  be  conducted  with 
acetophenone  by  inhalation,  and  N.N- 
dimethylaniline.  ethyl  acetate,  and  2,6- 
dimethylphenol  by  gavage  in 
accordance  with  §  798.4900  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
developmental  toxicity  testing  shall  be 
completed  and  the  final  reports 
submitted  to  EPA  within  12  months  of 
the  effective  date  in  paragraph  (f)  of  this 
section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(7)  Developmental  neurotoxicity — (i) 
Required  testing.  Developmental 
nexmitoxicity  testing  in  the  rat  shall  be 
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conducted  with  phenol  by  gavage 
administration  in  accordance  with 
S  795.250  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
developmental  toxicity  testing  shall  be 
completed  and  the  final  report 
submitted  to  EPA  within  21  months  of 
the  effective  date  in  paragraph  (f)  of  this 
section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(8)  Mutagenic  effects — gene 
mutation— {i)  Required  testing.  (A)  Gene 
mutation  assays  in  the  Salmonella 
typhimurium  histidine  reversion  system 
shall  be  conducted  with  acetophenone 
in  accordance  with  §  798.5265  of  this 
chapter. 

(B)  Gene  mutation  assays  in  somatic 
cells  in  culture  shall  be  conducted  with 
acetophenone,  ethyl  acetate,  and  2,6- 
dimethylphenol  in  accordance  with 
§  798.5300  of  this  chapter. 

(ii)  Reporting  requirements. 
Mutagenic  effects— gene  mutation  tests 
shall  be  conducted  and  the  final  reports 
submitted  to  EPA  as  follows: 

(A)  Gene  mutation  in  Salmonella,  9 
months  after  the  effective  date  in 
paragraph  {fl  of  this  section. 

(B)  Gene  mutation  in  somatic  cells  in 
culture.  10  months  after  the  effective 
date  in  paragraph  (f)  of  this  section. 

(9)  Mutagenic  effects — chromosomal 
abemtions  —  (i)  Required  testing.  In 
vivo  cytogenetic  assays  shall  be 
conducted  by  gavage  with 
acetophenone,  MN-dimethylanihne, 
and  2,6-dimethylphenol  in  accordance 
with  §§798.5385  or  798.5395  of  this 
chapter. 

(ii)  Reporting  requirements.  (A) 
Mutagenic  effects  -  In  vivo  cytogenetics 
testing  shall  be  completed  and  the  final 
reports  submitted  to  EPA  within  14 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section. 

(d)  Environmental  effects  —(1)  Algal 
toxicity  testing  —  (i)  Required  testing. 
Algal  toxicity  testing  shall  be  conducted 
with  JV.N-dimethylaniline  and  2,6- 
dimethylphenol  in  accordance  with 
S  797.1050  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
algal  toxicity  test  for  N.N- 
dimethylaniline  and  2,6- 
dimethylphenol  shall  be  completed  and 
the  final  reports  submitted  to  EPA 
within  12  months  of  the  effective  date 
in  paragraph  (f)  of  this  section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 


months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(2)  Invertebrate  acute  toxicity —  (i) 
Required  testing.  (A)  Daphnid  acute 
toxicity  tests  shall  be  conducted  with 
N,N-dimethyanihne  and  2,6- 
dimethylphenol  in  accordance  with 
§  797.1300  of  this  chapter. 

(B)  Mysid  shrimp  acute  toxicity  tests 
shall  be  conducted  with  N.N- 
dimethylaniline  in  accordance  with 
§  797.1930  of  this  chapter. 

(ii)  Reporting  requirements.  (A) 
Invertebrate  acute  toxicity  testing  shall 
be  conducted  and  the  final  reports 
submitted  to  EPA  within  12  months 
after  the  effective  date  in  paragraph  (f) 
of  this  section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(3)  Invertebrate  chronic  toxicity 
testing  — (i)  Required  testing.  (A) 
Daphnid  chronic  toxicity  tests  shall  be 
conducted  with  N.N-dimethylaniline 
and  2,6-dimethylphenol  in  accordance 
with  S  797.1330  of  this  chapter. 

(B)  Mysid  shrimp  chronic  toxicity 
tests  shall  be  conducted  with  N.N- 
dimethylanihne  in  accordance  with 
S  797.1950  of  this  chapter. 

(ii)  Reporting  requirements.  (A) 
Invertebrate  chronic  toxicity  testing 
shall  be  conducted  and  the  final  reports 
submitted  to  EPA  within  24  months 
after  the  effective  date  in  paragraph  (f) 
of  this  section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (0  of  this  section  until  the 
final  report  is  submitted. 

(4)  Fish  chronic  toxicity— {i)  Required 
testing.  Fish  early  life  stage  toxicity  tests 
shall  be  conducted  with  fathead 
minnows  with  N,N-dimethylaniline  and 
2,6-dimethylphenol,  and  sheepshead 
minnows  with  N,N-dimethylaniline,  in 
accordance  with  §  797.1600  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  Fish 
early  life  stage  toxicity  tests  shall  be 
completed  and  the  final  reports 
submitted  to  EPA  within  12  months  of 
the  effective  date  in  paragraph  (f)  of  this 
section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(e)  Chemical  fate— {\)  Biodegradation 
in  natural  surface  waters  — {i)  Required 
testing.  (A)  Biodegradation  testing  in 
natural  surface  waters  shall  be 
conducted  with  2,6-dimethylphenol. 


(B)  The  testing  shall  be  conducted  in 
accordance  with  the  test  procedure 
specified  in  the  American  Society  for 
Testing  and  Materials  (ASTM)  test 
method,  entitled  "Standard  Test  Method 
for  Biodegradation  By  a  Shake-Flask 
DieAway  Method,  Designation:  E  1279- 
89,"  published  in  the  Annual  Book  of 
ASTM  Standards,  March  1989. 
Philadelphia.  Pa.,  which  is  incorporated 
by  reference.  Copies  of  this  test  method 
are  available  in  the  TSCA 
Nonconfidential  Information  Center, 
East  Tower.  Rm.  G-102,  401  M  St.,  SVV.. 
Washington,  DC  20460.  This  test 
method  is  also  available  for  inspection 
at  the  Office  of  the  Federal  Register,  800 
North  Capital  St.,  Suite  700, 
Washington,  DC.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
This  method  is  incorporated  as  it  exists 
on  the  date  of  approval  and  a  notice  of 
any  changes  to  the  method  will  be 
published  in  the  Federal  Register. 

(ii)  Reporting  requirements.  (A)  The 
biodegradation  test  in  natural  surface 
waters  shall  be  completed  and  the  final 
reports  submitted  to  EPA  within  12 
months  of  the  effective  date  in 
paragraph  (f)  of  this  section. 

(Bj  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(2)  Biodegradation  in  activated  sludge 
—  (i)  Required  testing.  Biodegradation 
testing  in  activated  sludge  shall  be 
conducted  with  N.JV-dimethylaniline  in 
accordance  witht§  796.3340  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
biodegradation  test  in  activated  sludge 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  12  months  of 
the  effective  date  in  paragraph  (f)  of  this 
section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (0  of  this  section  until  the  ' 
final  report  is  submitted. 

(3)  Anaerobic  biodegradation  —  (i) 
Required  testing.  Anaerobic 
biodegradation  testing  shall  be 
conducted  with  A/,N-dimethylaniline 
and  2,6-dimethylphenol  in  accordance 
with  §  796.3140  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
required  anaerobic  biodegradation 
testing  shall  be  completed  and  the  final 
report  submitted  to  EPA  within  12 
months  of  the  effective  date  in 
paragraph  (f)  of  this  section. 

(BJ  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
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paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(4)  Photolysis — (i)  Required  testing 
Aqueous  photolysis  testing  shall  be 
conducted  on  2.6-dimethylphenol  in 
accordance  with  §  795.70  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
required  aqueous  photolysis  testing 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  12  months  of 
the  effective  date  in  paragraph  (f)  of  this 
section. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  every  6  months  beginning  6 
months  after  the  effective  date  in 
paragraph  (f)  of  this  section  until  the 
final  report  is  submitted. 

(0  Effective  date.  This  test  guideline 
is  effectiw  (44  days  after  publication  of 
the  final  rule  in  the  Federal  Register). 

[FR  Doc.  93-28614  Filed  11-19-93;  845  am] 

BILUNG  CODE  aSM-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docktt  No.  93-279,  RM-aSSS] 

Radio  Broadcasting  Services;  Cal-Nev- 
Arl.NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Richard 
VV.  Myers  seeking  the  allotment  of 
Channel  285A  to  Cal-Nev- Ari,  Nevada, 
as  its  first  local  aural  transmission 
ser\-ice.  Channel  285 A  can  be  allotted  to 
Cal-Nev-Ari  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.6  kilometers  (1.6  miles) 
southeast,  at  coordinates  North  Latitude 
35-17-12  and  West  Longitude  114-51- 
57.  to  avoid  a  short-spacing  to  Station 
KJUL.  Channel  282C,  North  Las  Vegas. 
Nevada.  The  petitioner  is  requested  to 
provide  further  information  to 
demonstrate  that  Cal-Nev-Ari  is  a 
community  for  allotment  purposes. 
Concurrelnce  by  the  Mexican 


Government  is  required  because  Cal- 
Nev-Ari  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border. 

DATES:  Comments  must  be  filed  on  or 
before  January  3. 1994.  and  reply 
comments  on  or  before  Tanuary  18. 
1994. 

ADDRESSES:  Federal  Communications 
Conunission.  Washington.  DC  20554.  In 
addition  to  filing  comm.ents  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Peter  Tannenwald.  Esq.. 
Kathleen  L.  Franco.  Esq..  Arent  Fox 
Kintner  Plotkin  &  Kahn.  1050 
Connecticut  Avenue  NW..  Washington. 
DC  20036-5339  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATJON:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-279.  adopted  October  20. 1993.  and 
released  November  12. 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  cop)ring 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  N\V..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800.  2100  M  Street  NW..  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
fifing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  93-28546  Filed  11-19-93;  8:45  ami 

BILUNG  CODE  (71 2-01 -M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

(Docket  No.  931076-3276;  I.D.  100193A] 

RIN  064d-AD33 

Northeast  Multispecies  Fishery; 
Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments;  correction. 

SUMMARY:  This  document  corrects  a 
proposed  rule  published  on  Octobw  27. 
1993  (58  FR  57774).  which  is  related  to 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP).  This 
document  corrects  Figure  2  of  the 
proposed  rule  to  depict  Closed  Areas 
properly. 

EFFECTIVE  DATES:  November  22. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  G.  Terrill,  Fishery  Policy  Analyst, 
Northeast  Regional  Office.  508-281- 
9252. 

The  publication  on  October  27. 1993, 
of  the  proposed  rule,  which  was  the 
subject  of  FR  Doc.  93-26251,  is 
corrected  as  follows: 

On  page  57801,  in  Figure  2:  Closed 
Areas.  "Closed  Area  I"  should  read 
"Closed  Area  0".  and  "Closed  Area  II" 
should  read  "Closed  Area  I".  A 
corrected  Figure  2  appears  below. 

Dated:  November  16, 1993 
Samuel  W,  McKeen. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Servicx. 

BILLING  CODE  35KV-22-M 
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Rgure  2:    Closed  Areas 


[FR  Doc.  93-28567  Filed  11-19-93;  8:45  am) 

BlUJNa  CODE  3510-22-C 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  t^at  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Telephone  Bank 

Determination  of  the  1993  Fiscal  Year; 
Interest  Rates  on  Rural  Telephone 
Bank  Loans;  Correction 

agency:  Rural  Telephone  Bank,  USDA. 
ACTION:  Correction. 


SUMMARY:  In  notice  document  93-27189 
beginning  on  page  58835  in  the  issue  of 
Thursday,  November  4, 1993,  make  the 
following  correction: 

On  page  58837  in  Table  lb.— 
Financing  Account  Rural  Telephone 
Bank  Cost  of  Money  Rate — Continued, 
under  Source  of  bank  funds,  the  first 
line  previously  read  "Excess  of  total 
advances  over  1992  issuances".  This 
should  be  changed  to  read  "Excess  of 
total  advances  over  FY  1993  issuances". 
Dated:  November  17, 1993. 
Robert  Peten, 

Acting  Governor.  Rural  Telephone  Bank. 
(PR  Doc  93-28625  Filed  11-19-93;  8:45  am] 
BILUNO  CODE  S410-1»-P 


U.S.  COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arizona,  California,  New  Mexico, 
and  Texas  Advisory  Committees 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Chairpersons  of  the  Arizona,  California. 
New  Mexico  and  Texas  Advisory 
Committees  to  the  Commission  will 
convene  at  9  a.m.  and  adjourn  2  p.m.  on 
Saturday,  December  18, 1993  at  the 
Hyatt  Regency  Hotel,  330  Tierjas, 
Albuquerque,  New  Mexico  87102.  The 
purpose  of  the  meeting  is  to  discuss  the 
four-state  immigration  project  with  State 
Advisory  Chairs. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-^94-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  12, 
1993. 

Carol-Lee  Hurley 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  93-28574  Filed  11-19-93;  8:45  am] 

BILUNG  COOE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held 
December  10, 1993,  9  a.m.,  in  the 
Herbert  C.  Hoover  Building,  room 
1617M(2),  14th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
sensors  and  related  equipment  and 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  export  controls 
affecting  sensors  &  lasers. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Oraer  12356. 
dealing  with  the  U.S.  and  COCOM 

*  control  program  and  strategic  criteria 
related  diereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 


the  meeting.  However,  to  faciUtate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter.  EA/OAS — 
Room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Caipenter  on  (202)  482-2583. 

Dated:  November  16, 1993. 
Betty  A.  Ferrell, 

Director.  Technical  Advisory  Committee  Unit. 
[FR  Doc.  93-28631  Filed  11-19-93;  8:45  am] 
BILUNG  CODE  9610-DT-M 


International  Trade  Administration 
[C-50a-O64] 

Roses  From  Israel;  Determination  not 
to  Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 

is  notifying  the  public  of  its 

determination  not  to  revoke  the 

countervailing  duty  order  on  roses  fi'om 

Israel. 

EFFECTIVE  DATE:  November  22, 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Maria  MacKay.  Office 
of  Countervailing  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone:  (202) 
482-4405  or  482-2736. 

SUPPLEMENTARY  MFORMATION: 

Background 

On  September  2.  1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Rpgister  (53  FR  4662^1]  its  intent  to 
revoke  the  counter-.  a;'ing  du: ;  ordt:r  on 
roses  from  l&iae\  (45  FR  585 IS; 
Septen.ber  4,  1930)  Under  19  CFR 
3S3  25(d)(4;(iii),  the  St)cretar>  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  inte.'-eited 
parties  and  will  rev.-Ae  the  orJer  if  no 
domestic  interested  paiiy  objecis  to 
revocation  or  no  interested  party 
requests  an  administrative  Tevi^^w  by  the 
last  day  of  L*ie  fifth  anniversary  month. 
_  On  September  28.  1993,  The  Floral 
irade  Council  and  Rnses.  Inc., 
petitioners  in  \iie  original  uivwstjgalion, 
objected  to  our  intent  So  revoke  the 
order.  Because  the  req^iirements  of  19 
CFR  355.25(d){4)i;iji  have  nji  been  met. 
we  will  not  revoke  the  order 

This  determination  is  in  accordance 
with  19  CFR  355.25;d)(4). 

Dated  November  16. 1M3 
RoUnd  L.  MAcDonald, 

y^cting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc  93-28632  Filed  11-19-93;  8:45  am) 
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IC-614-601J 

steel  Wire  From  New  Zealand; 
Determination  Not  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  J-'temational  Trade 
Adminisudtion/hnpon  Administration, 
Department  of  Commerce. 
ACTION;  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubUc  of  its 
determLnation  not  to  revoke  the 
countervailing  duty  order  on  steel  wire 
from  New  Zealand. 

EFFECTT/E  DATE:  November  22. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Givens  or  Maria  MacKay,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration, 
US.  Department  of  Commeice, 
Washington.  DC  20230;  telephone:  (202) 
432-4406  or  482-2786. 


SUPPLEMENTARY  MFORMATION: 
Background 

On  September  2, 1993.  the 
Department  of  Commerce  (the 
Department)  pubUshed  to  the  Federal 
Register  (58  FR  46629)  its  intent  to 
revoke  the  countervailii>g  duty  order  on 
steel  wire  fix»m  New  Zealand  (51  FR 
31156;  September  2. 1986).  Under  19 
CFR  355.25(d)(4){iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversarv  month. 

On  October  1. 1993,  Davis  Wire 
Corporation  and  Leggett  A  Piatt,  Inc.. 
domestic  producers,  objected  to  our 
intent  to  revoke  the  order  Because  the 
requirements  of  19  CFR  355.25idi{4)(iii) 
have  not  been  met.  we  will  not  revoke 
the  order. 

"Hiis  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  November  16, 1993 

Roland  L  MacDonald, 

Acting  Deputy  Assistant  Secretory  for 
Compliance. 

IFR  Doc.  93-28633  F::ed  11-19-93;  8:45  am) 
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Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  export  trade  certificate  of  review 
No.  84-00011. 


SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certlficfite  of 
review  to  Watsand  Intemqiional  Ltd. 
Because  this  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Department  is  initiating 
proceedings  to  revoke  the  certificate. 
This  notice  summarizes  the  notification 
letter  sent  to  Watsand  International  Ltd. 
FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe,  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration,  202/482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  HI  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U  S.C.  4011-21) 
authorized  the  Secretary  of  Commerce 
to  issue  export  trade  certificates  of 
review.  The  regulations  implementing 
Title  ni  r'theJRegulations")  are  found  at 
15  CFR  part  325.  Pursuant  to  this 
authority,  a  certificate  of  review  was 
issued  on  May  25, 1934  to  Watsand 
International  Ltd. 


A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act.  15  U.S.C  4018} 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  Information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
vnthin  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (§§325.14  (a)  and  (b)  of  the 
Regulations!-  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (§§  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
Watsand  International  Ltd.  on  May  14, 
1993,  a  letter  containing  annual  report 
questions  with  a  reminder  that  its 
annual  report  was  due  on  July  9, 1993. 
Additional  reminders  were  sent  on  July 
13. 1993,  and  on  August  13, 1993.  The 
Department  has  received  no  written 
response  to  any  of  these  letters. 

On  November  17. 1993.  and  in 
accordance  with  §  325.10  (cM2)  of  the 
Regulations,  a  letter  was  sent  by 
cert'^ed  mail  to  notify  Watsand 
International  Ltd.  that  the  Department 
was  forn-xaily  initiating  the  process  to 
revoke  its  certificate.  The  leKer  stated 
that  this  action  is  being  taken  for  the 
certificate  holder's  failure  to  file  an 
anjjual  report. 

In  accordance  with  §  325.10(c)(2)  of 
the  Regulations,  each  certificate  holder 
has  thirty  days  from  the  day  after  its 
receipt  of  the  notification  letter  in 
which  to  respond.  The  certificate  bolder 
is  deemed  to  have  received  this  letter  as 
of  the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  For 
good  cause  shown,  the  Department  of 
Commerce  can.  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response. 
If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  It  has  foiled  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  trae,  or  if  they 
are.  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  {§  325.10(c)(2) 
of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Departjnent 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 


Federal  Register  /  Vol.  58.  No.  223  /  Monday,  November  22,  1993  /  Notice8  61675 


contentions  (§  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (§  325.10(c)(4)  of  the 
Regulations).  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  to  an  appropriate  U.S.  district 
court  within  30  days  from  the  date  on 
which  the  Department's  final 
determination  is  published  in  the 
Federal  Register  (§§  325.10(c)(4)  and 
325.11  of  the  Regulations). 

Dated:  November  17. 1993. 

Friedrich  R.  Crupe, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

IFR  Doc.  93-28634  Filed  11-19-93;  8:45  am) 
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U.S.  Department  of  Agriculture,  et  al.; 
Notica  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  93-106.  Applicant: 
U.S.  Department  of  Agriculture, 
Delaware.  OH  43015.  Instrument: 
Electron  Microscope.  Model  JEM-lOlO. 
Manufacturer  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  58  PR 

49023.  September  21,  1993.  Order  Date: 
June  29.  .1993. 

Docket  Number:  93-110.  Applicant: 
University  of  Pennsylvania, 
'Philadelphia,  PA  19104-4268. 
Instrument:  Electron  Microscope.  Model 
CM  100.  Manufacturer:  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
58  FR  49024,  September  21. 1993.  Order 
Date.  July  1. 1993. 

Docket  Number:  93-111.  Applicant: 
Medical  College  of  Georgia,  Augusta, 
GA  30912.  Instrument:  Electron 
Microscope,  Model  CM  100. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  See  notice  at  58  FR 

49024,  September  21, 1993.  Order  Date: 
Maj'  24, 1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruraent,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 


ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  93-28635  Filed  11-19-93;  8:45  am] 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Cincinnati,  Ohio- 
Kentucky— Indiana  MSA  (Service  Area) 

AGENCY:  Minority  Business 
Development  Agency,  DOC. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
apphcations  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  May  1,  1994  to  April  30,  1995  is 
estimated  at  $198,971.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  chent  fees,  in-kind 
contributions  or  combinations  thereof 
The  MBDC  will  operate  in  the 
Cincinnati,  Ohio — Kentucky— Indiana 
geographic  service  area.  The  award 
number  of  this  MBDC  will  be  05-10- 
94005-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  fgr-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 


a  conduit  of  information  and  assistance 
regarding  minority  business. 

Apphcations  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabiUties  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  appUcation 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibihty  of  the  applicant,  and  the 
determination  of  those  most  Ukely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  resuU  in  an  appUcant  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBlXls  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
^MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  January  3, 1994.  Applications  must  be 
postmarked  on  or  before  January  3, 
1994. 

ADDRESSES:  Chicago  Regional  Office,  55 
E.  Monroe  Street,  Suite  1440,  Chicago, 
Illinois  60603,  (312)  353-0182. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Vega,  Regional  Director,  Chicago 
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Regional  Office,  teiephooe  (312)  353- 

0182. 

SUPPLfMENTARV  MPOfMMTKM: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovemmentai  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
iiiformation  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  0MB  control 
number  0640-0006.  A  pre-bid 
conference  will  be  held  on  December 
10, 1993,  at  10  a.m.  at  the  Chicago 
Regional  Office.  Questions  concerning 
the  preceding  information  can  be 
answered  by  the  contact  person 
indicated  above,  and  copies  of 
apphcation  kits  and  appUcable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  awaid 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government. 

Notvtrithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  cost.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
pohcies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Recdvable 

No  award  of  Federal  ftmds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinguent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
charges  such  as  fraud,  theft,  perjury  or 
other  matters  which  significantly  reflect 
on  tlie  applicant's  management  honesty 
or  financial  integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
lime  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 


with  the  coDditioQs  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  may  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inacrurate 
or  inflated  claims  of  chent  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  or  punishable  by  law. 

False  Statemeots 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 

punishment  by  a  fine  or  imprisomnent 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  appHcants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Woriq>lace 

Grantees  (as  defined  at  IS  CFR  part 
26,  section  605)  are  subject  to  IS  CFR 
part  26,  subpart  F,  "Govwnmentwide 
Requirements  for  I>ug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbyin^ 

Persfflis  (as  defined  at  15  CFR  part  28. 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  from  prescribed  above 
applies  to  applicatirais.'bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbjring  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-UX.  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 


transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension.  Ineligibibty 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subredpient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

1 1 .  600    Minority  Business  Develc^mant 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  16, 1993. 
David  Vaga, 

liegiona]  Director,  Chicago  Regional  Office. 
IFR  Doc  93-28587  FUed  ll-l*-93;  8:45  ami 
BO-UNQ  COOe  3St»«-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Modification  to  permit  No.  625 
(P407). 


SUMMARY:  Notice  is  hereby  given  that 
Permit  Na  625,  issued  to  the  Hyatt 
Regency  Waikoloa  Resort,  Waikoloa, 
Hawaii,  has  been  modified. 
ADDRESSES:  Docimients  submitted  in 
coimection  with  the  above  modification 
are  available  for  review  by  appointment 
hi  the  following  offices: 
Office  of  Prote<^  Resources.  NMFS, 

1315  East-West  Highway,  room  13130, 

Silver  Spring,  MD  20910  (301/713- 

2289):  and 
Director,  Southwest  Region,  NMFS,  501 

West  Ocean  Boulevard,  suite  4200. 

Long  Beach,  CA  90802-4213  (310/ 

980-4015). 

SUPPLEMENTARY  mPORMATKM:  Notice  is 
hereby  given  that  pursuant  to  the 
provisions  of  §  216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  pubUc  display  permit  No. 
625,  is-sued  to  the  Hyatt  Regency 
Waikoloa  Resort,  Waikoloa,  Hawaii,  is 
modified  by  deleting  the  first  paragraph 
and  substituting  the  following: 

Subject  to  the  provisions  of  the 
Marine  Manunal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407),  the  Regulations 
Govoning  the  Taking  and  Imf>orting  of 
Marine  Mammals  (50  CFR  part  216)  and 
the  conditions  hereinafter  set  out,  the 
Hyatt  Regency  Waikoloa  Resort. 
Waikoloa.  HI  96743,  and  Dolphin  Quest. 


Federal  Register  /  Vol  58,  No.  223  /  Monday,  November  22.  1993  /  Notices  61677 


Inc.,  20  West  1st  Street  #208,  Mesa,  AZ 
85201,  ere  hereby  authorized  to 
maintain  the  indefinite  care  and  custody 
for  public  display  purposes  of  the 
marine  mammals  curroatly  held  in  the 
facility  operated  by  Dolphin  Quest  at 
the  Hilton  Waikoioa  Village. 

All  general  and  special  conditions 
currently  contained  in  the  permit 
remain  in  effect.  This  modification 
becomes  effective  upon  publicalion  in 
the  Federal  Register. 

Dated:  November  15. 1093. 
William  W.  Fox,  It., 
Director,  Office  of  Protected  Resources, 
Sational  Marine  Fisheries  Service. 
IFR  Doc.  93-28577  Piled  ll-lft-«3;  8:45  am] 

BtUJNG  CODE  3S10-a-M 


Patent  end  Tradenuult  Office 
[Docket  No.  931194-3294] 

Request  for  information  Reganling 
Process  Patent  Amendments  Made  tf 
the  OmnltMis  Trade  and 
Competitiveness  Act  of  1968 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Patent  and  Trademark 
Office  is  requesting  information  from 
domestic  industries  regarding  possible 
adverse  effects  of  the  process  patent 
amendments  made  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100-418).  This  information  will 
be  useful  in  preparing  a  report  to 
Congress  as  required  by  the  Act 
DATES:  Comments  must  be  received  on 
or  befor*  January  31, 1994. 
FOR  FURTHER  INFORMATION  COKTAC7: 
Documents  and  questions  should  be 
submitted  to  H.  Dieter  Hoinkes,  Office 
of  Legis^on  and  Intemalicnal  .\3iairs, 
Bex  4,  Pfetent  and  Trademark  Of2c*», 
Washington.  DC  20231.  Telephone  at 
(703) 305-9300. 

SUPPl^MENTARY  WFORMATJOW:  "Ilie 
Omnibus  Trade  and  Competitiwcess 
Act  of  ISdS  (Pub.  L  100-418)  was 
enacted  co  August  23, 1988.  Among 
other  thijigs,  the  Act  amended  title  35, 
United  States  Code,  to  extend  the 
protection  of  a  process  patented  in  the 
United  States  also  to  products  made  by 
that  process.  As  a  consequence, 
whoever  without  authority  imports  into 
the  United  States,  or  sells  or  us?s  in  this 
country,  a  product  made  by  a  patented 
process  shall  be  liable  as  an  Infringer,  if 
the  importation,  sale  or  use  occuis 
during  the  term  of  the  process  patent 
(Sections  9002  and  9003  of  Pub.  L.  lOO- 
418).  The  effective  date  of  that 
amendment  was  February  23, 1989. 


Section  9007  of  the  Act  requires  the 
Secretary  of  Commerce  to  report  to  the 
Congress,  at  the  end  of  each  one-year 
period  from  the  effective  date  of  the 
above  amendmwits,  on  the  effect  of 
these  amendments  on  those  domestic 
industries  that  submitted  complaints 
during  such  period,  alleging  that  their 
legitimate  sources  of  supply  have  been 
adversely  affected.  Such  reports  miist  be 
submittcld  for  five  successive  years. 

The  fifth  and  last  report  from  the 
Secretary  of  Conmierce  to  the  Congress 
vwll  be  sulHuitted  on  February  23, 1994, 
covering  the  preceding  one-year  period. 
Accordingly,  it  is  requested  that 
domestic  industries  wishing  their 
complaints  reflected  in  the  Secretary's 
report  ensure  that  any  submission  on 
this  subject  is  received  by  the 
Department  of  Commerce  not  later  than 
January  31, 1994. 

Dated:  Norsmber  5, 1993. 
Michael  K.  Kirk. 

Acting  Assistant  Secretary  of  Commerce  and 
Acting  Commissioner  of  Patents  and 
Trademarks. 

(FR  Doc  9»-2d556  Piled  ll-lS-93;  8:45  am] 

nUMQ  CODE  3BM-M-M 


COiMMmEE  FOR  THE 
JMPIEMENTATJON  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  China 

November  16, 1993. 
AGENCY:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  November  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  tntemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Comimerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Ortjet  11651  of  March 
3, 1972,  as  anuinded.  section  204  of  the 
Agricultural  Act  of  1956,  as  ameaded  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federml  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  PR  62304.  published  on 
December  30, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

D.  Mkhael  HutrKinyt.^ 

Acting  Chairman,  Committee  for  the 
Impiemejitaticn  (^Textile  Agreements. 

Committee  for  the  ImplementatioD  of  Textile 
Agreeaente 
November  16, 1993. 
Ckimmissioner  of  Customs, 
Deparonent  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Decwaber  23, 1992,  by  the 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton, 
wool,  man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  or  .November  17, 1993,  you  are 
directed  to  amend  further  the  directive  d^ed 
December  23, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  erf  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  rwinn 


Category 


Adjusted  twefve-mcn^ 


Levete  not  in  a  group 

200  .._ „ _..  631,163  totoyars- 

219 ...„.  1.446,517  square  me- 
ters. 

300«>1  2,873.910  loJegfams. 

317.'326  19,465,235  Square 

rretefs. 

333  - 35,511  dozen. 

345  136,691  dozen. 

350  — „..  152.771  dczen. 

358-Cs  316.527  idlcgraris 

363  - -..  30.553,231  nuroers. 

369-03  — : 4.480,022  to»0Q»a»is. 


369-H*  ._ 
410  


3,091,941  kao^rarris. 

1.758333  squa'9  me- 
ters a  whic^  not 
rnore  t^an 
1.569.975  square 
meters  shal  be  In 
Categcry  410-A8 
and  not  rTy)re  t)8n 
1,569,975  squa^ 
meters  shal  be  in 
Category  41 0-a«. 
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CttiBQon  Adjusted  twelve-month 

434  „ 13,392  dozen. 

440  „ 39,361  dozen  of  wtiJch 

not  more  than 
22,491  dozen  shall 
be  In  Category  440- 

631  1.206.258  dozen 

pairs. 

636  526,465  dozen. 

638/639  2.434,499  dozen. 

640  1.453.233  dozen. 

641  1.044.944  dozen. 

645/646 857.721  dozen. 

647 1,111 ,437  dozen, 

648  940,118  dozen. 

651  722,902  dozen  of 

which  not  more  tJian 
124.619  dozen  shall 
be  in  Category  651- 
B«. 

652  1.796,529  dozen. 

659-C*  » 309,733  kilograms. 

669-P  '0 1 ,892.957  lulograms. 

842  195.851  dozen. 

846  „..    86.956  dozen. 

847 1.156,617  dozen. 

Group  III 

201 .  220.  222-225.       354.451 .524  square 

227.  229.  362.  meters  equivalent. 

369-0".  400. 

414.  464-469. 

600.  603.  604- 

0'».  606.  618- 

622.  624-627. 

628,  629.  665. 

666,  669-0  ". 

670-O  «.  as  a 

group. 
Group  IV 
832.  834.  836-839.       28.196,961  square 

644/844,  850-852,         meters  equivalent. 

858  and  859.  as  a 

group. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1992. 

*Catego7  359-^:  only  HTS  numbers 
6103  42.2025.  6103.49.3034.  6104,62  1020 
6104,69  3010,  6114.20.0048.  6114.20.0052' 
6203.42.2010.  6203.42.2090,  6204.62.2010 
6211.32,0010.  6211.32.0025  and 

621142.0010. 

3Catego7  369-0:  only  HTS  numbers 
6302  60,0010.  6302.S1.0005  and 

6302,91,0045. 

.^9^^^^  369-H:    only    HTS    numbers 

4202,22.4020.  4202,22,4500            and 
420222,8030. 

sCateoofv  410-A:    only    HTS    numbers 

5111.11.3000.  5111.11.7030,    5111.11.7060 

5111.19.2000.  5111.19.6020.    5111.19.6040 

5111.19.6060.  5111.19.6080,    5111.20.9000 

5111,30,9000.  5111.90.3000.    5111.90.9000 

5212.11.1010.  5212.12.1010,    5212.13  1010 

5212.14.1010.  5212.15.1010,    5212.21. lOlo' 

521222,1010.  5212.23.1010.    5212.24.1010 

5212  25.1010,  5311.00.2000,    5407.91.0510 

5407.92.0510.  5407.93.0510,    5407.94.0510 

5408.31.0510,  5408.32.0510,    5408.33.051  o' 

5408.34.0510.  5515.13.0510.    5515.22.0510' 

5515,92.0510.  5516.31.0510.    5516.32.0510 

5516.33.0510.  5516.34.0510            and 
6301.20.0020. 


•Categofv    410-6:    only 
5007.10.6030,    5007,90,6030, 


5112.11.2060. 
5112.19.9030. 
5112.19.9060. 
5112.90.3000. 
5212.11.1020. 
5212.14,1020. 
5212.22.1020. 
5212.25.1020, 
5407.91.0520, 
5407.94.0520. 
5408.33.0520. 
5515.22.0520. 
5516.32.0520. 
5516.34.0520. 

7  Category 
6203.21.0030, 
6205,10,2010. 
6205  30  1520, 
and  621 1,31 .0030 

•Category    651-6:     only    HTS 
6107.22,0015  and  6108.32.6015. 


5112.19,9010, 
5112,19,9040, 
5112,20,3000. 
5112,90,9010, 
5212.12.1020. 
5212.15.1020, 
5212.23.1020, 
5309.21.2000. 
5407.92.0520, 
5408.31  0520, 
5408.34.0520, 
5515.92.0520 


5516.33.0520 


HTS  numbers 
5112.11.2030. 
5112.19.9020. 
5112.19.9050, 
5112,30,3000. 
5112,90.9090. 
5212.13.1020, 
5212.21.1020, 
5212,24,1020, 
5309.29,2000. 
5407,93,0520. 
5408.32,0520, 
5515.13.0520. 
5516.31.0520, 


and 


440-M:  HTS  numbers 
6203.23.0030,  6205.10,1000. 
6205.10.2020,  6205.30,1510. 
6205.90.2020..    6295.90.4020 


numt>ers 


•Catec 


659-C:     only    HTS    numbers 
6103,43,2020,    6103,43.2025, 


6211.33.0017 

669-P:    only    HTS 
6305.31.0020 


and 

numbers 
and 


•gory 
6103.23.0055. 

6103.49.2000.  6103.49.3038!  6104,63.1020' 
6104.63.1030.  6104.69.1000,  6104.69  3014 
6114.30.3044.  6114.30.3054,  6203.43.201  o! 
6203.43.2090.  6203.49.1010.  6203.49.1090. 
6204.63.1510.    6204.69.1010.    6210.10.4015. 

6211.33.0010.  

6211.43.0010. 

'"Category 
6305.31.0010. 
6305.39.0000. 

"  CatMory  369-0:  all  HTS  numbers  except 
6302.60.0010,  6302.91.0005  and 

6302.91.0045  (Category  369-0); 

4202.22.4020.  4202.22.4500,  4202.22.8030 
(Category  369-H);  4202.12.4000. 

4202.12.8020.  4202.12.8060.  4202,92,1500 
4202.92.3015.  4202.92.6090  (Category  369- 
L);  and  6307.10.2005  (Category  369-S). 

'»  Category  604-0:  all  HTS  numbers  except 
5509.32.0000  (Category  604-A). 

'3Cate«yy  669-0:  all  HTS  numbers  except 


6305,31.0010,  6305.31.0020  arid 

6305  39.0000  (Category  669-P). 

'*  Category    670-O:    only    HTS    numbers 
4202.22.4030,  4202.22.8050  and 

4202.32.9550. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

[FR  Doc.  93-28626  Filed  11-19-93;  8:45  am) 

BILUNG  CODE  3S10-OR-F 


Increase  of  Guaranteed  Access  Levels 
for  Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Guatemala 

November  16, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Chistoms  increasing 
guaranteed  access  levels. 


FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Speciahst.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  informaUon  on  the 
quota  status  of  these  levels,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  United  States  Government  has 
agreed  to  increase  the  1993  Guaranteed 
Access  Levels  (GALs)  for  Categories 
340/640  and  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
pubhshed  on  November  23. 1992).  Also 
see  57  FR  59334.  published  on 
December  15. 1992;  and  57  FR  62306, 
published  on  December  30, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  16, 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  9, 1992  and 
December  23, 1992,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  Those  directives  concern 
imports  of  certain  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  In  Guatemala  and  exported 
during  the  twelve-month  period  which  began 
on  January  l,  1993  and  extends  through 
December  31, 1993. 

Effective  on  November  23, 1993,  you  are 
directed  to  increase  the  current  Guaranteed 
Access  Levels  (GALs)  for  the  following 
categories: 


EFFECTIVE  DATE:  November  23, 1993. 


Category 

Guaranteed  access 
level 

340/640  

820  000  do7An 

347/348  

1,500.000  dozen. 

excepii 
U.S.C.  5^ 
Sine 


Acting  ( 


[FRDoc 
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The  C  ^fnmittee  for  the  iinpleTnentation  of 
Textile  i  ^breements  has  deierauDed  thai 
these  ac  »bns  fall  within  the  foreign  aibiis 


I  to  the  rulemaking  provisions  of  5 
3la)!l). 


D.  Micbi  il  H'jtchlason, 


irrr.on,  Comwittev  for  the 


lir.plemi  AtaUon  of  TexUie  Agreements. 


-28628  Filed  11-1&-93;  8;45  aroj 


BIUJNG  CODE  35T»-0«t-f 


Announcement  of  import  Restraint 
Limits  ar>d  Guaranteed  Access  Levels 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In 
Guaten^la 

NovemM*12, 1993. 
agency:  Committee  for  the 
Impiernfentation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commisjationor  of  Customs  establishlDg 
import  limits  and  guaranteed  access 
levels  for  the  new  agreement  year. 


EFFECTIVH  DATE:  January  1. 1994. 
FOR  FURTHEH  INFOBUATION  CONTACT: 
Nicole  Bivens  Collinsou,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  48SJ-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202!)  927-5850.  For  information  on 
embargoHs  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  a^  amended;  section  204  of  the 
Agricultu^l  Act  of  1956,  as  amended  {7 
U.S.C.  IBM). 

The  Bilateral  Textile  Agreement  of 
July  20, 1993,  as  amended,  between  the 
Goverunjents  of  the  United  States  and 
Guatemala  establishes  limits  and 
guaranteed  access  levels  for  certain 
cotton,  wool  and  man-made  fiber  textile 
products!  for  the  period  beginning  on 
January  1, 1994  and  extending  through 
DecembeirSl,  1994. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business!  Affairs,  U.S.  Department  of 
State  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  noUce  57  FR  54976, 
published  on  November  23, 1992). 
Information  regarding  the  1994 


CORRELATION  wiU  be  published  in  the 
Federal  Register  at  a  later  date. 

Require.Tients  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  51  FR  21208. 
published  on  June  11. 1986;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  published  on  December  6. 
1989;  and  55  FR  3079,  published  on 
JanuarvSO,  1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairmen,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Taxtile 
Agreementa 

November  12, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1 956, 
as  amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  farther  extended  on  December  9, 
1992:  pursuant  to  the  Bilateral  Textile 
Agreement  of  July  20, 1993,  as  amended, 
between  the  Governments  of  the  United 
States  and  Guatemala;  and  in  actxwdance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  janu&ry  1, 
1994,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consuniption  of  cotton,  wool 
end  man-made  fiber  textile  products  In  the 
following  categories,  produced  or 
manufactxired  in  Guatemala  and  exported 
during  the  period  beginn!ng  on  January  1, 
1994  and  extending  through  December  31, 
1994,  in  excess  of  the  fbilowing  restraint 
limits: 


Category 

Twelve-month  Bmtt 

340/640  

347/348 

1.000,004  dozea 
1  1 79  780  dozen 

351/651  

448 

212,000  ck3zea 
42^2  dozen. 

Imports  charged  to  the  category  limits  for 
the  periods  May  28. 1993  through  September 
30.  1993  and  CK-tober  1, 1993  thiou^ 
December  31, 1993  (Categones  351/6511  and 
January  1, 1993  through  December  31, 1993, 
shall  bo  charged  agaiast  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 

Erovisions  of  the  current  bilateral  agreement 
etween  the  Governments  of  the  United 
States  and  Guatemala. 


Additionally,  pursuest  'o  the  Bilateral 
Textile  Agreement  of  July  20, 1993,  as 
amended,  between  the  Gove.Tunents  of  tha 
United  States  and  Guatemala;  aiui  the  terms 
of  the  Special  Access  Pr-.gri.Ti.  e*  set  forih  in 
51  FR  21208  (ji.ne  11, 1986J,  52  FR  28057 
(July  10,  1987)  and  54  FR  50425  (Decamb-r 
6, 1989),  effective  on  January  1, 1994, 
guaranteed  access  levels  a.-ebemg 
established  for  properly  certified  textile 
products  assemblai  in  Guatemala  from  i«bric 
formed  and  cut  in  the  United  States  in  the 
following  categories  which  are  re-exported  to 
the  United  States  from  Guatemala  dimng  the 
period  January  1, 1994  through  December  31, 
1994: 


Category 


340/640 
347/348 
351/651 
448  


Guaranteed  Access 

Level 


520  OCO  dozea 
IDCO.OOO  dozen. 
200.000  dozen. 
42,000  dozen. 


Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  oertiScation  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  reqioirements 
established  in  the  directive  of  January  24, 
1990,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  Guatemala 
authorize*  the  entry  and  any  diai^  to  the 
appropriate  specific  limit.  Any  shipment 
which  is  declared  for  entry  under  the  Special 
Access  Program  but  found  not  to  qualify  shall 
be  denied  entry  Into  the  United  Slates. 

The  Committee  for  ine  Implementation  of 
Textile  Agreements  has  d<jtermined  that 
these  actions  fall  within  the  foreign  afliairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553{al(l). 

Sincerely, 
RiU  D.  Hayes, 

Chairman,  Committee  for  the  tnplementatioa 

of  Textile  Agreements. 

[FR  Doc  93-28627  Filed  11-19-93;  8:45  am) 

BtUJMG  COOE  SBItf-CM-^ 


Anr>ouncerr>ent  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Mart- 
Made  Rber  Textile  Product*  Produced 
or  Manufactured  in  Lesottto 

No\  ember  16, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA). 

ACTKM:  issuing  a  directive  to  the 
Commissioner  of  Ctistoms  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  December  1. 1993. 
FOR  FURTHER  WFORMATION  COKTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
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call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

The  Memorandum  of  Understanding 
(MOU)  dated  July  30, 1993  between  the 
Governments  of  the  United  States  and 
the  Kingdom  of  Lesotho  establishes 
limits  for  the  period  beginning  on 
December  1, 1993  and  extending 
through  November  30. 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992). 
Information  regarding  the  1994 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  16, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  July  30, 1993 
between  the  Governments  of  the  United 
States  and  the  Kingdom  of  Lesotho;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
December  1, 1993.  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Lesotho  and  exported 
during  the  twelve-month  period  beginning  on 
December  1, 1993  and  extending  through 
November  30, 1994,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

347/348  

397,500  dozen. 

Category 


338-B/33*-a/638- 
B/639-B'. 


Twelve-month  restraint 
limit 


'Cateoofv  338-B:  only  HTS  numbers 
6103.22.0050,  6105.10.0010,  6105.10.0030, 
6105.90.3010,  6109.10.0027,  6110.20.1025, 
6110.20.2065,  6110.90.0068  and 

6114.20.0005;  Category  339-B:  only  HTS 
numbers  6104.22.00(60,  6104.29.2049 
6106.10.0010,  6106.10.0030,  6106.90.2010, 
6106.90.3010.  6109.10.0070,  6110.20.1030 
6110.20.2075,  6110.90.0070,  6114.20.0010 
and  6117.90.0022;  Category  638-B:  only  HTS 
numbers  6103.23.0075,  6103.29.1050, 
6105.20.2010,  6105.20.2030,  6105.90.3030, 
6109.90.1049,  6110.30.1050,  6110.30.2050, 
6110.30.3050,  6110.90.0076.  and 

6114.30.1010:  Category  639-B:  only  HTS 
numbers  6104.23.0(X36,  6104.29.1050. 
6104.29.2055.  6106.20.2010,  6106.20.2030, 
6106.90.3030,  6109.90.1090, 
6110.30.2060,  6110.30.3055, 
6114.30.1020  and 


6106.90.2030, 
6110.30.1060, 
6110.90.0078, 
6117.90.0026. 


Imports  charged  to  these  category  limits  for 
the  period  December  1. 1992  through 
November  30, 1993  shall  be  charged  against 
those  levels  of  restraint  to  the  extent  of  any 
unfilled  balances.  In  the  event  the  limits 
established  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  futiire  pursuant  to  the 

Provisions  of  the  MOU  dated  July  30, 1993 
Btween  the  Governments  of  the  United 
States  and  the  Kingdom  of  Lesotho. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Micbael  Hutchinson, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

(FR  Doc.  93-28629  Filed  11-19-93;  8:45  am) 

BILUNQ  CODE  KIO-ORHF 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  Poland 

November  16. 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 


805,600  dozen. 


EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist;  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 


(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re^spenings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  October  5, 1993.  the 
Governments  of  the  United  States  and 
the  Republic  of  Poland  agreed  to  extend 
their  current  bilateral  textile  agreement 
for  two  consecutive  one-year  periods, 
beginning  on  January  1, 1994  and 
extending  through  December  31, 1995. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1994  agreement  period. 
The  limit  for  Category  443  has  been 
reduced  for  carryforward  used  during 
the  previous  agreement  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  TariJEf 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 
Information  regarding  the  1994 
CORRELATION  will  be  pubUshed  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  16, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Memorandum  of 
Understanding  dated  October  5. 1993, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Poland;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1994,  entry  into  the  United  States 
for  consumption  and  withdrawal  firom 
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warehouse  for  consiimption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactiired  in  Poland  and  exported  during 
the  twelve-month  period  beginning  on 
January  1. 1994  and  extending  through 
December  31, 1994,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelva-month  restraint 
limit 

335  

146  0€8  d07en 

338/339  

1,573,040  dozen. 
2,550,250  square  me- 
ters. 
18,010  dozen. 
9,823  dozen. 
12  853  dozan 

410  

433  

434 

435  

443  

201,495  numbers. 
4,496,085  square  me- 
ters. 
230,338  dozen. 

611   

645/646  

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  canying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiimption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  . 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  663(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  A^eemen  ts. 

(FR  Doc.  93-28630  Filed  11-19-93;  8:45  am] 

BILLMG  CODE  3810-M-F 


COPYRIGHT  ROYALTY  TRIBUNAL 
[Docket  No.  92-3-0  ART] 

Digital  Audio  Recording  Technology 
Act;  Implementation 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Notice. 


SUMMARY:  On  November  3. 1993.  The 
American  Society  of  Composers. 
Authors  and  Publishers,  Broadcast 
Music,  Inc..  and  SESAC,  Inc.. 
("Performing  Rights  Organizations"), 
filed  a  petition  to  reopen  for 
reconsideration  the  rulemaking 
proceeding  which  resulted  in  the  Notice 
Adopting  Final  Regulations  to 
implement  the  Audio  Home  Recording 
Act  of  1992  (AHRA).  issued  by  the 
Copyright  Royalty  Tribunal  ("Tribunal") 
on  October  18. 1993.  58  FR  53822.  The 


Tribunal  invites  comments  from  the 
interested  parties. 

DATES:  Comments  are  due  by  December 
1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Daub,  Chairman,  Copyright 
Royalty  Tribunal,  1825  Connecticut 
Avenue  NW..  suite  918.  Washington.  DC 
20009.  (1993). 

SUPPl^MENTARY  INFORMATION:  The  Audio 
Home  Recording  Act  of  1992  (AHRA). 
17  U.S.C.  1001-1010  (Supp.  IV  1992), 
became  effective  on  October  28, 1992. 

AHRA  authorizes  the  Tribunal  to 
prescribe  the  "form  and  manner"  for 
filing  claims.  Id.  The  Tribunal,  in  an 
Advance  Notice  of  Rule  Making,  in'ited 
comments  concerning  the  filing  of 
claims  to  royalties.  57  FR  54542  (1992). 
Thereafter,  on  January  29, 1993.  the 
Tribunal,  issued  Interim  Regulations, 
with  a  request  for  public  comment.  58 
FR  6441  (1993).  The  Interim  Regulations 
also  directed  the  parties  to  file  a  report, 
on  or  before  June  1. 1993.  commenting 
on  the  issue  of  whether  performing 
rights  societies  need  separate,  specific, 
and  written  authorization  to  represent 
members  and  affiliates.  58  FR  6441. 
6444  (1992).  Having  considered  all  the 
facts  and  comments  before  the  Tribunal, 
final  regulations  were  published 
October  18. 1993.  58  FR  53822. 

In  filing  the  petition  to  reopen  for 
reconsideration  of  the  final  regulations 
on  November  3. 1993,  the  Performing 
Rights  Organizations  objected  to  the 
provision  in  the  Tribunal's  final 
regulations  requiring  the  performing 
rights  societies  to  obtain  separate, 
specific,  and  written  authorizations, 
signed  by  their  respective  members  and 
affiliates  or  their  representatives  in 
order  to  file  claims  on  behalf  of  those 
members  and  affiliates  under  the  Act.  58 
FR  at  53826;  37  CFR  311.2. 

The  Performing  Rights  Organizations 
contend  that: 

I.  The  Tribunal's  final  regulations  as 
promulgated  will  disenfranchise  many 
writers  and  pubfishers  who  are 
otherwise  qualified  to  receive  royalties 
under  the  Act;  that  due  to  the  Tribunal 
October  18, 1993  publishing  date  of  its 
regulation,  and  the  filing  of  claims  to 
1993  royalties  by  February  28, 1994.  the 
Tribunal's  determination  has  left  the 
performing  rights  organizations  with 
little  time  to  obtain  the  required 
authorizations  for  claims  to  1993 
royalties  should  the  final  regulation 
stand  as  adopted;  and  that  the  rights  of 
claimants  who  want  to  file  on  their  own 
behalf,  or  have  others  file  for  them,  will 
not  be  impaired  by  adoption  of  a 
permanent  rebuttable  inference  of  an 
agency  relationship  between  the 
performing  rights  societies  and  their 


respective  members  and  affiliates. 
Moreover,  because  the  Tribunal  has 
adopted  their  proposal  that  lists  of  all 
individuals  represented  by  joint 
claimants  must  be  made  available  upon 
request  to  the  other  parties  and  the 
Tribunal,  there  can  be  no  possibihty  of 
confusion  about  which  organization  is 
representing  a  particular  writer  or 
publisher  in  a  given  proceeding. 

n.  The  Tribunal  erred  in  concluding 
that  the  holding  in  National 
Broadcasting  Company,  Inc.  v. 
Copyright  Royalty  Tribunal,  848  F.2d 
1289  (D.C.  Cir.  1988),  precludes 
adoption  of  the  rebuttable  inference  of 
agency  for  performing  rights 
organization.  They  argue  that  the  court 
in  AlBCv.  CRT.  held  that  the  Tribunal's 
decision  to  award  royalties  to 
Worldvision,  the  syndicator.  instead  of. 
NBC.  the  program  owner,  did  not 
constitute  a  final  adjudication  of  the 
rights  of  the  parties  imder  the 
syndication  agreement.  Similarly,  they 
are  not  seeking  a  final  judgment  or 
interpretation  of  their  membership  and 
affihation  agreements.  They  are  merely 
seeking  a  rebuttable  inference  for  valid 
procedural,  administrative  and  policy 
reasons.  The  rule  that  they  are  seeking 
will  not  be  a  binding  judgment  on  any 
party  in  a  DART  distribution 
proceeding. 

in.  Even  if  the  Tribtmal  rejects  the 
concept  of  a  permanent  rebuttable 
inference,  that  the  Tribunal's  final 
ruling  adopting  a  requirement  that 
performing  rights  societies  must  obtain 
separate,  specific  and  written 
authorizations  signed  by  their  respective 
members  and  affiUates  shotild  not  be 
apphed  to  the  1993  distribution 
proceeding  because  of  the  short  turn 
around  time  before  1993  royalty  claims 
have  to  be  filed. 

They  further  contend  that  the 
prejucice  that  will  otherwise  result  to 
their  members  and  affiliates  is 
compounded  by  the  fact  that  they  have 
entered  into  a  settlement  with  all  joint 
claimant  groups  and  all  but  one  of  the 
individual  claimants  (James  Cannings) 
to  the  Musical  Works  Fund  that  links 
the  distribution  of  1992  DART  royalties, 
for  which  they  have  the  rebuttable 
inference  of  agency,  to  the  outcome  of 
the  1993  proceeding,  for  which  they 
would  not  have  the  rebuttable  inference 
if  the  Tribunal's  final  regulations  stand. 

Dated:  November  16. 1993. 
Cindy  Daub. 
Chairman. 

[FR  Doc.  93-28557  FUed  11-19-93;  8:45  am) 
MUJNQ  COOe  1410-09-11 


61682 


Federal  Register  /  Vol.  58.  No.  223  /  Monday.  November  22,  1993  /  Notices 


DEPARTMErrr  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  22.  1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok;  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW.,  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green.  Department 
of  Education.  400  Maryland  Avenue. 
SW..  room  4682.  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time.  Monday  through 
Friday.  • 

SUPPt-EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.G.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service.  pubHshes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 


burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gar>'  Green  at  the  address 
specified  above. 

Dated:  November  17. 1993. 
Gary  Greea, 

Director,  Information  Resources  Management 
Service 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision 

Title:  Applications  for  New  and 
Continuation  Grants  Under  the  Chapter 
1  Migrant  Education  Coordination 
Program  for  State  Educational  Agencies 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 
Reporting  Burden: 

Responses:  10 

Burden  Hours:  400 
Recordkeeping  Burden: 

Recordkeep)ers;  10 

Burden  Hours:  50 

Abstract:  The  U.S.  Department  of 
Education  will  use  the  requested 
information  to  judge  the  merits  of 
proposed  and  continuing  projects  under 
the  Chapter  1  Migrant  Education 
Coordination  Program  for  State 
Educational  Agencies. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision 

Title:  Final  Performance  Report  for  the 
High  School  Equivalency  Program 
and  the  College  Assistance  Migrant 
Program 

Frequency:  At  the  end  of  the  five  year 

J  rant  cycle 
ected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  30 
Burden  Hours:  60 

Recordkeeping  Burden: 
Recordkeepers:  30 
Burden  Hours:  90 

Abstract:  Grantees  under  the  High 
School  Equivalency  Program  and  the 
College  Assistance  Migrant  Program 
are  required  to  file  a  final 
performance  report  90  days  after  the 
termination  of  Federal  financial 
support.  This  generally  occurs  at  the 
end  of  the  five  year  grant  cycle. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 

Title:  Dwight  D.  Eisenhower  National 
Clearinghouse  for  Mathematics  and 
Science  Education 

Frequency:  On  occasion 

Affected  Public:  Individuals  or 
households;  State  or  local 
governments;  Federal  agencies  or 
employees;  Non-profit  institutions 


Reporting  Burden: 
Responses:  21,000 
Burden  Hours:  2.100 

Recordkeeping  Burden: 
Recordkeepers:  1 
Burden  Hours:  1.040 

Abstract:  This  submission  contains  a 
suite  of  eight  instruments  to  be  used 
in  general  data  collection  for  the 
Eisenhower  National  Clearinghouse. 
All  responses  are  voluntary.  Subjects 
will  be  obtained  as  a  sample  of 
convenience  at  Qearinghouse 
workshops,  demonstrations  and 
presentations,  and  from  recipients  of 
Clearinghouse  publications. 
Instruments  are  designed  to  provide 
general  information  for  planning  and 
evaluation  purposes. 

Office  of  Policy  and  Planning 

Type  of  Review.  New 

Title:  Study  of  Education  for  Homeless 
Children  and  Youth 

Frequency:  One  time 

Affected  Public:  State  or  local 
governments;  non-profit  institutions 

Reporting  Burden: 
Responses:  166 
Burden  Hours:  166 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  study  is  designed  to  (1) 
describe  state  plaias  to  serve  the 
educational  needs  of  homeless 
children  and  youth,  (2)  assess  the 
quality  of  state  plans  and  measure 
state  progress  in  overcoming  barriers 
to  enrollment,  attendance,  and  school 
success  for  homeless  children  and 
youth,  (3)  identify  innovative  state 
level  pohcies  and  programs  that  serve 
the  educational  needs  of  homeless 
children,  and  (4)  identify  lessons  that 
will  help  the  Department  of  Education 
and  Congressional  legislators  design 
future  legislation  and  education 
programs  for  homeless  children  and 
youth. 

(FR  Doc.  93-28610  Filed  11-19-93;  8:45  am) 

BILLING  CODE  4000-01-M 


Office  of  Postsecondary  Education 

Federal  Perkins  Loan.  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  dosing  date  for 
institutions  to  file  an  "Application  for 
Institutional  Eligibility  and 
Certification"  (ED  Form  E-40-34P. 
OMB  #1840-0098)  to  participate  in  the 
Federal  Perkins  Loan.  Federal  Work- 
Study,  and  Federal  Supplemental 
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Educational  Opportunity  Grant 
programs  for  the  1994-95  award  year. 

SUMMARY:  The  Secretary  invites 
currently  ineligible  institutions  of 
higher  education  that  filed  a  Fiscal 
Operations  Report  and  Application  to 
Participate  (FISAP)  (ED  Form  646-1)  in 
one  or  more  of  the  "campus-based 
programs"  for  the  1994-95  award  year 
to  submit  to  the  Secretary  an 
"Application  for  Institutional  Eligibility 
and  Certification"  and  all  documents 
required  for  an  eligibility  determination. 

The  campus-based  programs  are  the 
Federal  Perkins  Loan  Program,  the 
Federal  Work-Study  Program,  and  the 
Federal  Supplemental  Educational 
Opportunity  Grant  Program  and  are 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended.  The 
1994-95  award  year  is  July  1, 1994, 
through  June  30, 1995. 
DATES:  Closing  Date  for  Filing 
Application  and  Required  Documents. 
To  participate  in  the  campus-based 
programs  in  the  1994-95  award  year,  a 
currently  ineligible  institution  must 
mail  or  hand-deliver  its  "Application 
for  Institutional  Eligibility  and 
Certification"  on  or  before  January  11, 
1994.  The  application  along  with  all 
documents  required  for  an  ehgibility 
determination  must  be  submitted  to  the 
Institutional  Participation  Division  at 
one  of  the  addresses  indicated  below. 
ADDRESSES:  Applications  and  Required 
Documents  Delivered  by  Mail.  An 
institutional  eligibility  application  and 
required  documents  delivered  by  mail 
must  be  addressed  to  the  U.S. 
Department  of  Education,  Apphcation 
Control  Center,  Attention:  DPD/IPOS/ 
OPE.  room  3633,  Regional  Office 
Building  3,  400  Maryland  Avenue,  SW.. 
Washington,  DC  20202-4725. 

An  apphcant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (3) 
a  dated  shipping  label,  invoice  or 
receipt  from  a  commercial  carrier;  or  (4) 
any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Education. 

If  an  apphcation  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (l)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant 
should  check  vfith  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 


Institutions  that  submit  eligibihty 
applications  and  required  docvmients 
after  the  closing  date  will  not  be 
considered  for  funding  under  the 
campus-based  programs  for  award  year 
1994-95. 

Applications  and  Required 
Documents  Delivered  by  Hand.  An 
institutional  eligibility  application  and 
required  docxmients  delivered  by  hand 
must  be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
room  3633,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW..  Washington,  DC. 
The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8  a.m.  and  4:30  p.m.  (Eastern 
time)  daily,  except  Saturdays,  Sundays, 
and  Federal  hoUdays.  An  application  for 
eligibility  for  the  1994-95  award  year 
that  is  delivered  by  hand  will  not  be 
accepted  after  4:30  p.m.  on  the  closing 
date. 

SUPPLEMENTAflY  INFORMATION:  Under  the 
three  campus-based  programs,  the 
Secretary  allocates  funds  to  eHgible 
institutions  of  higher  education.  The 
Secretary  will  not  allocate  funds  under 
the  campus-based  programs  for  award 
year  1994-95  to  any  currently  ineUgible 
institution  unless  the  institution  files  its 
"Apphcation  for  Institutional  Eligibility 
and  Certification"  and  other  required 
documents  by  the  closing  date.  If  the 
institution  submits  its  institutional 
eUgibihty  and  certification  apphcation 
or  other  required  documents  after  the 
closing  date,  the  Seaetary  will  use  this 
application  in  determining  the 
institution's  eligibility  to  participate  in 
the  campus-based  programs  beginning 
vrith  the  1995-96  award  year. 

For  purposes  of  this  notice,  ineHgible 
institutions  only  include: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary  but  has  previously  filed  a 
nSAP; 

(2)  An  off-campus  site  of  an  eligible 
institution  that  is  currently  not  included 
in  the  Department's  eligibihty 
certification  for  that  eligible  institution 
but  has  been  included  in  the 
institution's  1994-95  FISAP;  or 

(3)  A  branch  campus  that  is  currently 
part  of  an  ehgible  institution  but  has 
filed  its  own  FISAP  and  is  seeking 
eligibility  as  a  separate  institution  of 
higher  education. 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
ehgibiUty  form.  "Application  for 
Institutional  Eligibihty  and 
Certification,"  should  not  be  confused 
with  the  FISAP  form  that  institutions 
were  required  to  submit  electronically 
by  October  1. 1993.  in  order  to  be 
considered  for  funds  under  the  campus- 


based  programs  for  the  1994-95  award 
year. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Federal  Perkins  Loan  Program.  34 
CFR  Part  674. 

(3)  Federal  Work-Study  Program.  34 
CFR  Part  675. 

(4)  Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  Part 
676. 

(5)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  Part  «2. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocxirement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(8)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  designation  of 
ehgibility,  contact:  Ro^rt  Jamroz, 
Acting  Director,  Institutional 
Participation  Division,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  room  3030, 
Regional  Office  Building  3.  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202-5242.  Telephone:  (202)  708- 
4906. 

For  technical  assistance  concerning 
the  FISAP  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Robert  R.  Coates. 
Director,  Campus-Based  Programs 
Financial  Management  Division,  room 
4621,  Regional  Office  Building  3,  400     . 
Maryland  Avenue,  SW.,  Washington. 
DC  20202-5347.  Telephone:  (202)  708- 
9711.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  1067aa  et 
seq..  42  U.S.C.  2751  etseq.:  and  20  U.S  C. 
1070b  et  seq. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program) 

Dated:  November  15, 1993. 
David  A.  Longaaeckcr, 

Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  93-28609  Filed  11-19-93;  8:45  am] 

BILUNG  CODE  4000-41-P 
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DEPARTMENT  OF  ENERGY 

Pittsburgh  Energy  Technology  Center; 
Grant  Award 

AGENCY:  Bartlesville  Project  Office. 

Energy. 

ACTION:  Determination  of 
noncompetitive  financial  assistance 
renewal  with  New  Mexico  Institute  of 
Mining  and  Technology  (NMIMT). 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Bartlesville  Project  Office 
(BPO)  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)  criteria  (A)  and  (D).  it 
intends  to  award  a  Grant  through  the 
Pittsburgh  Energy  Technology  Center 
(PETC)  to  the  NMIMT  for  the 
continuation  of  it's  effort  entitled 
"Improved  Efficiency  of  Miscible  COz 
Floods  and  Enhanced  Prospects  for  CO2 

Flooding  Heterogeneous  Reservoirs". 

ADDRESSES:  Department  of£nergy. 

Pittsburgh  Energy  Technology  Center, 

Acquisition  and  Assistance  Division. 

P.O.  Box  10940.  MS  921-118. 

Pittsburgh.  PA  15236. 

FOR  RJRTHCR  INFORMATION  CONTACT: 

Dona  G.  Sheehan,  Contract  Specialist. 

(412) 892-5918. 

SUPPLEMENTARY  INFORMATION: 

Grant  No. 

DE-FG22-94BC14977 


Title  of  Research  Effort 

"Improved  Efficiency  of  Miscible  CO2 
and  Enhanced  Prospects  for  CO2 
Flooding  Heterogeneous  Reservoirs" 

Awardee 

New  Mexico  Institute  of  Mining  and 
Technology 

Term  of  Assistance  Efifort 

Thirty -six  (36)  months 

Cost  of  Assistance  Effort 

The  total  estimated  value  is  $1,956,718. 

The  DOE  share  of  funding  for  this 
program  study  is  $978,359.00. 

Objective 

The  objective  of  this  effort  is  to 
continue  research  in  the  area  of  recovery 
of  oil  by  CO2  flooding.  This  objective 
will  be  accomplished  by  extending  the 
ongoing  experimental  research  in  three 
areas:  (1)  foams  for  selective  mobihty 
control  in  heterogeneous  reservoirs,  (2) 
reduction  in  the  amount  of  CO2  required 
in  CO:  floods,  and,  (3)  miscible  CO2 
flooding  in  fractured  reservoirs. 

This  grant  is  a  continuation  of  an 
activity  presently  being  funded  by  DOE 
and  for  which  competition  for  support 
would  have  a  significant  adverse  effect 
on  continuity  or  completion  of  the 


activity.  The  applicant  has  an  exclusive 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  unique 
technical  expertise  and  equipment. 
Carroll  A.  Lambton, 

Director.  Acquisition  6-  Assistance  Division. 
(PR  Doc.  93-28615  Filed  11-19-93;  8:45  am] 

BILUNC  CODE  M50-01-W 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM93-19-O00] 

Inquiry  Concerning  the  Commission's 
Pricing  Policy  for  Transmission 
Services  Provided  by  Public  Utilities 
Under  the  Federal  Power  Act; 
Extension  of  Time  for  Reply  Comments 

November  16, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 

ACTION:  Notice  of  technical  conference 
and  request  for  comments;  extension  of 
'time  for  reply  comments. 


SUMMARY:  On  June  30. 1993.  the 
Commission  issued  a  Notice  of 
Technical  Conference  and  Request  for 
Comments  regarding  its  pricing  policy 
for  transmission  services  provided  by 
pubhc  utilities  under  the  Federal  Power 
Act  (58  FR  36400.  July  7. 1993).  The 
date  for  filing  reply  comments  is  being 
extended  at  the  request  of  various 
interested  commenters. 
DATES:  The  date  for  filing  reply 
comments  is  extended  to  and  including 
January  24. 1994. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lois  D.  Cashell.  Secretary.  (202)  208- 
0400. 

Lois  0.  Cashell, 

Secretary. 

(PR  Doc.  93-28601  Filed  11-19-93;  8:45  am] 

BILLING  CO0£  <717-01-M 


[Docket  No.  RP94-SO-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  16, 1993. 

Take  notice  that  on  November  10. 
1993,  Algonquin  Gas  Transmission 
Company  (Algonquin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1.  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  December  1. 1993: 

Fourth  Revised  Sheet  No.  20A 
Original  Sheet  No.  99 


Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  transition  costs  to  be  paid  by 
Algonquin  to  CNG  Transmission 
Corporation  (CNG)  pursuant  to  CNG's 
direct  bill  of  Account  Nos.  186  and  191 
transition  costs  filed  on  October  29. 
1993.  Algonquin  requests  that  the 
Commission  waive  §  154.22  of  the 
Commission's  regulations  to  the  extent 
necessary  in  order  to  permit  this 
application  to  take  effect  as  requested. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  23. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-28600  Filed  11-19-93;  8:45  am] 

BILUNG  CODE  STir-OI-tl 


[Docket  No.  ER93-9S3-000] 

Allegheny  Power  Service  Corp.;  Filing 

November  16. 1993. 

Take  notice  that  on  November  5, 
1993.  Allegheny  Power  Service 
Corporation  tendered  for  filing  an 
amendment  to  its  September  15. 1993. 
filing  in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  AU  such  motions 
or  protests  should  be  filed  on  or  before 
December  1. 1993.  Protests  mil  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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CommiBsian  and  are  available  for  pubbc 

inspectioD. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-28595  Piled  tl-19-93;  8:45  am] 

BUJJNQ  OOOE  «n7-0V4l 


[Docket  No.  CP94-66-000] 

East  Tennessee  Natural  Qas  Co, 
Request  Under  Blanket  Authorization 

November  16, 1993. 

Take  notice  that  on  November  8, 
1993,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  P.O.  Box 
2511,  Houston.  Texas  77252,  filed  in 
Docket  No.  CP94-66-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
deUvery  point  for  debveries  of  natural 
gas  for  the  account  of  its  firm 
transportation  customer,  Roanoke  Gas 
Company  (Roanoke),  under  East 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-412-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  c^n 
to  public  inspection. 

It  is  said  that  pursuant  to  Roanoke's 
request,  East  Tennessee  has  agreed  to 
estabbsh  a  temporary  debvery  point  in 
Roanoke  County,  Virginia  under  the 
terms  and  provisions  of  Its  Rate 
Schedule  FTA  and  a  gas  transportation 
agreement  between  East  Tennessee  and 
Roanoke.  The  new  debvery  point,  it  is 
said,  would  increase  East  Tennessee's 
flexlbibty  and  reduce  the  Ukelibood  of 
having  to  curtail  gas  duriog  the  1993- 
94  beating  season. 

East  Tennessee  states  that  there  will 
be  no  increase  or  decrease  in  the  total 
quantitiee  it  is  authorized  to  debver  to 
Roanoke.  East  Tennessee  states  further 
that  it  has  sufficient  capacity  to 
accomplish  the  debveries  at  the  new 
delivery  point  without  detriment  to  any 
of  East  Tennessee's  existing  customers. 

Any  person  on  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instaxit  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of 'ihe 
Commissicn's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  purs\ient  to 
§  157.205  of  the  R'igulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest' is 
filed  wi&in  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  Xhe  time  allowed 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Lois  D.  CaaheU, 

Secretary. 

[FR  Doc  93-28589  FUed  ll-lft-93;  8.45  am] 

BiUJNQ  CODE  CriT-OI-M 

[Docket  Nos.  ER93-e50-000  and  AC93-214- 
000] 

Electric  Energy  Inc.;  HUng 

November  18, 1993. 

Take  notice  that  on  November  10, 
1993,  Electric  Energy,  Inc.  tendered  for 
filing  a  Revised  Appendix  reflecting  a 
change  to  the  Appendix  reflecting  a 
change  to  the  Appendix  to  its  contract 
with  the  Department  of  Energy  of  the 
United  States  of  America  (the 
"Department  of  Energy")  and  the 
October  7. 1992,  Letter  Supplement  to 
the  Power  Supply  Agreement  between 
(EEInc.  on  the  one  band,  and  Kentucky 
Utibties  Company,  Union  Electric 
Company,  Illinois  Power  Company  and 
Central  Illinois  Pubbc  Service  Company 
(collectively,  the  "Sponsoring 
Companies")  on  the  other,  as  modified. 
The  Revised  Appendix  provides  for  an 
increase  to  the  annual  cap  en  total 
charges  for  Permanent  Power  and 
Excess  Energy  by  EEInc.  under  its 
Agreements  with  the  Department  of 
Energy  end  the  Sponsoring  Companies 
to  allow  for  the  recovery  of  the 
transition  obbgation  and  accrual 
amounts  required  to  comply  with  SFAS 
106.  The  Revised  Appendix  reflects 
annual  cap  levels  for  the  years  1993 
through  1998  and  thereafter. 

Copies  of  the  Revised  Appendix  were 
served  on  the  Department  of  Energy  of 
the  United  Stales  of  America,  Kentucky 
Utibties  Company,  Union  Electric 
Company,  Ilbncis  Power  Company  and 
Central  Illinois  Pubbc  Service 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Wasbbigton, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  end  Procedure  (18  CFR  385  211 
and  18  CFR  385.214).  AU  such  motions 
or  protests  should  be  filed  on  or  before 
November  29, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashefl, 

Secretary. 

IFR  Doc  93-28593  Filed  11-19-93;  8:46  am] 

BLUNQ  CODE  (717-01-41 

[DockM  No.  CP94-63-00q 

K  N  Interstate  Gas  Transmission  Co.; 
Application 

November  16, 1993. 

Take  notice  that  on  November  5, 
1993,  K  N  biterstate  Gas  Transmission 
Co.  (K  N),  P.O.  281304.  Lakewood, 
Colorado  80228.  filed  in  Docket  No. 
CP94-63-000  an  appbcation  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
sales  and  exchange  service  with 
Northern  Natural  Gas  Company 
(Northern)  which  was  authorized  in 
Docket  No.  G-10588,  all  as  more  fully 
set  forth  in  the  appbcation  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

K  N  proposes  to  abandon  a  sales  and 
exchange  service  with  Northern  which 
is  provided  pursuant  to  K  N's  Rate 
Schedule  X-1.  It  is  stated  that  K  N  and 
Northern  have  agreed  to  terminate  their 
agreement  for  the  service  effective  April 
1, 1992. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appbcation  should  on  or  before 
December  7, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
bitervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  vtishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  inter.ene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
appbcation  if  no  motion  to  intervene  if 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owm  review  of 
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the  matter  Rnds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  K  N  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CasfaeU. 
Secretary. 

IFR  Doc.  93-28588  Filed  11-19-93;  8:45  am) 
BiLUNC  cooe  (Tir-OI-M 

[Docket  No.  ER94-1 26-000] 

Montenay  Montgomery  Limited 
Partnership;  Filing 

November  16. 1993. 

Take  notice  that  on  November  4, 
1993.  Montenay  Montgomery  Limited 
Partnership  (MMLP)  tendered  for  filing 
a  Notice  of  Termination  of  MMLP's  Rate 
Schedule  FERC  No.  1  and  Supplement 
No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  1. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determing  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a'  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  93-28596  Filed  11-19-93;  8:45  am] 

BtLUHG  COOE  6717-01-M 


[Docket  No.  ER93-951-000] 

Montenay  Montgomery  Limited 
Partnership;  Filing 

November  16, 1993. 

Take  notice  that  on  November  5, 
1993,  Montenay  Montgomery  Limited 
Partnership  tendered  for  filing  an 
amendment  to  its  September  14, 1993. 
filing  in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
December  1, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-28594  Filed  11-19-93;  8:45  am] 

BUYING  CODE  triT-OI-M 


[Docket  No.  CP94-73-000] 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 


November  16, 1993. 

Take  notice  that  on  November  12, 
1993.  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000  filed,  in 
Docket  No.  CP94-73-000.  a  request 
pursuant  to  §  157.205(b)  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212)  for  authorization  to  install  and 
operate  a  delivery  point  to 
accommodate  natural  gas  deliveries  to 
Northern  States  Power  Company  (NSP), 
under  Northern's  blanket  certificate 
granted  September  1, 1982  at  Docket  No. 
CP82-4G1-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  install  a  delivery  point  to 
accommodate  natural  gas  deliveries 
under  Northern's  existing  service 
agreement(s).  It  is  further  stated  that 
NSP  has  requested  a  new  delivery  point 
for  Northern  to  service  NSP  Minnesota's 
Pathfinder  Power  Plant,  a  peaking 
power  plant  in  Lincoln  County, 
northeast  of  Sioux  Falls,  South  Dakota. 
The  estimated  total  volumes  proposed 
to  be  delivered  to  NSP  at  the  Pathfinder 
town  border  station  is  expected  to  result 
in  an  increase  in  Northern's  peak  day 
deliveries  of  92,800  Mcf/day  and 
3,144,000  Mcf  on  an  annual  basis. 

Northern  states  that  the  estimated  cost 
to  install  the  delivery  point  is  $325,000. 


Northern  further  states  that  a  copy  of 
this  filing  has  been  mailed  to  each  of  the 
affected  state  commissions. 

Any  person  of  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission's 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protost  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrav^Ti 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-28590  Filed  11-19-93;  8:45  am) 

BiLUNC  CODE  tn7-01-M 


[Docket  No.  RP92-166-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Informal  Settlement  Conference 

November  16. 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
December  1. 1993.  at  10  a.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street.  NE., 
Washington,  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1993). 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Joanne  Leveque  at  (202)  208-5705. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  93-28599  Filed  11-19-93;  8:45  am) 

BILUNC  COOE  6717-01-M 

[Docket  No.  OR94-2-000] 

Trans  Alaska  Pipeline  System;  Petition 
for  Declaratory  Order 

November  16. 1993. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  gives  notice 
that,  on  November  2, 1993,  the  Trans 
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Alaska  Pipelina  System  carriers 
(Amerada  Hess  Pipeline  Corporation; 
ARC30  TransporlatioQ  Alaska,  Inc.;  BP 
Pipelic^  (Alaska)  Inc.;  Exxoa  Pipeline 
Company;  Mobil  Alaska  Pipeline 
Compaiiy;  Phillips  Alaska  Pipeline 
CcrpordUon,  and  Unocal  Pipeline 
Compajiy,  collectively.  TAPS  Carriers) 
filed  a  petition  seeking  a  declaratory 
order  sifcling  that  the  TAPS  Carriers  may 
accrue  funds  to  pay  for  post- 
employtaent  benefits  other  than 
pensions  (PBOPs)  in  a  manner 
consistent  with  the  accounting 
treatmeiil  accorded  such  costs  brought 
about  by  StateraeBt  106  of  the  Financial 
Accounting  Standards  Board  (SFAS 
106)  as  implemented  by  the 
Commission's  Statement  of  PoUcy  on 
PBOPs.  issued  December  17, 19S2.  Post- 
Employment  Benefits  Other  Than 
Pensions,  61  FERC  181,330  (1992).  In 
particular,  the  TAPS  Carriers  seek 
permission  to  include  the  amount  of 
such  accruals  in  their  rates  under  the 
TAPS  Settlement  Methodology  (TSM), 
which  vras  approved  by  the  Commission 
as  part  of  the  TAPS  Settlement 
Agreement  [Trans  Alaska  Pipeline 
System,  33  FERC  161,425  (1968)J. 
without  adhering  to  the  external  fund  or 
deferred  Income  tax  accounting 
requirements  set  forth  in  the 
Commission's  Statement  of  Policy  od« 
PBOPs. 

The  Commission's  Statement  of 
Pohcy  provided  oil  pipelines  with  an 
option  either  to  continue  to  provide  for 
PBOPs  on  a  "pay-as-you-go"  basis  or  to 
accrue  funds  under  SFAS  106  subject  to 
the  conditions  set  forth  in  the  Statement 
of  Policy.  Further,  the  Commission 
recognized  that  exceptions  to  its  Pohcy 
Statement  may  be  warranted  in 
particular  circumstances.  The  TAPS 
Carriers  allege  such  particular 
circumstances  and  seek  an  exception  to 
the  Policy  Statement,  as  more  fully  set 
forth  in  their  petition. 

A  copy  of  The  TAPS  Carrier's  petition 
for  declaratory  order  is  available  for 
copying  and  public  inspection  in  the 
Commission  Office  of  Pablic 
Informaliion.  room  3203,  941  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  Tht  Commission  invites 
interested  persons  to  submit  comments 
on  the  TAPS  Carriers'  petition  for 
declaratory  order.  The  original  and  14 
copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426  and  should  refer 
to  Docket  No.  OR94-2-^00,  not  later 
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than  30  days  after  publication  in  the 
Federal  Register. 
Lois  O.  CaskaU, 

Secretary. 

|FR  Doc.  93-28598  Filed  11-19-93;  8  45  am] 

BtujNO  C03E  nv-n-m 


[Docket  No.  CPd4-77-000] 

TrunWIne  Gas  Co.,  CNG  Transmlsston 
Corp.;  AppHcation 

November  16, 1993 

Take  notice  that  on  November  12. 
1993.  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  and  CNG 
Transmission  Corporation  (CNG),  P.O. 
Box  2511.  Houston.  Texas  77252-2511. 
filed  in  Docket  No.  CP94-77-000  a  Joint 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange  and 
transportation  service,  all  as  more  fully 
set  forth  in  the  apphcation  whidi  is  on 
file  with  the  Commission  and  open  to 
pubhc  inspection. 

Trunkline  and  CNG  state  that  they 
were  authorized  in  Docket  No.  CP78- 
479-000  to  transport  and/or  exchange 
up  to  12,500  Met  of  natural  gas  per  day 
on  a  firm  basis.  Trunkline  and  CNG 
have  been  providing  the  service  under 
their  Rate  Schedules  TE-4  and  X-26, 
respectively.  Trunkline  and  CNG  have, 
by  letter  dated  July  30, 1993.  mutually  - 
agreed  to  terminate  the  exchange  and 
transportation  service,  effective 
September  1. 1993,  it  is  stated. 

Trunkline  and  CNG  further  state  that 
no  facilities  will  be  abandoned  in 
con]unclion  with  the  abandonment  of 
this  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  7. 1993,  file  v«th  the  Federal 
E:iergy  Regulatory  Commission. 
Washington,  DC  20426  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  v^ih 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 


Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Prat'Jce  and  Protedure.  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  on  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  v«ll  be 
unnecessary  for  Trunkline  and  CNG  to 
appear  or  be  represented  at  the  hearing. 
Loii  D.  Caaheli, 
Secretary. 

(PR  Doc  93-28591  Filed  11-19-93;  8:45  am) 
BOJJNG  cooe  tMT-et-M 


[Docket  Ho.  ER93-a-001] 
United  Riumirtatlng  Co^  Rlir>g 

November  16, 1993. 

Take  notice  that  on  November  5, 
1993,  United  Illuminatmg  Company  (UI) 
tendered  for  filing  revised  copies  of  its 
compUance  fihng  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  1. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  axe  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-28592  Piled  11-19-93;  8;45  am) 
BILUNa  CODE  vM-a-m 
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[Docket  No.  RS92-88-00S] 

U-T  Offshore  System;  Compliance 
Filing 

November  16. 1993 

Take  notice  that  on  November  8, 
1993,  U-T  Offshore  System  ("U-TOS") 
filed,  pursuant  to  section  4  of  the 
Natural  Gas  Act,  a  compliance  fiUng  to 
implement  the  line  pack  gas  settlement 
that  was  approved  in  the  captioned 
proceeding  by  the  Federal  Energy 
Regulatory  Commission  by  Letter  Order 
dated  October  12. 1993.  Consistent  with 
the  approved  settlement,  the 
compliance  filing  is  to  be  effective 
November  1,  1993.  U-TOS'  fiUng 
reflects  a  line  pack  surcharge  amount  of 
$0.0006  per  Mcf  to  be  appUcable  to  all 
throughput  until  such  time  as  the  line 
pack  costs  have  been  recovered. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.211, 
385.214.  Any  such  protests  and  motions 
to  intervened  should  be  filed  on  or 
before  November  30. 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubHc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-28602  Filed  11-19-93;  8:45  am] 

BILUNG  CODE  6717-01-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4804-5] 

Acid  Rain  Program:  Notice  of  Final 
Retired  Unit  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTJON:  Notice  of  final  retired  imit 
exemptions. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing  five-year 
retired  unit  exemptions,  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72),  to  the  following  4  utility 
units  in  Iowa:  Des  Moines  units  5, 10, 
and  11;  and  Ma)mard  imit  1. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Knodel  at  (913)  551-7622.  Air  and 
Toxics  Division,  EPA  Region  7  (ARTX). 
726  Minnesota  Ave.,  Kansas  City,  KS 
66101. 

Dated:  November  10. 1993. 
Brian  McLean, 

Director.  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  93-28617  Filed  11-19-93;  8:45  am) 
BILUNQ  CODE  •560-SO-M 

[FRL-4804-2] 

Draft  Guidance  Document  on  Indirect 
Exposure  Assessment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availabihty  of  draft 

guidance  document  for  review  and 

comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  Agency) 
announces  the  availability  of  an  external 
review  draft  of  a  guidance  document 
entitled.  Addendum  to  the  Methodology 
for  Assessing  Health  Risks  Associated 
with  Indirect  Exposure  to  Combustor 
Emissions.  This  draft  Addendum 
provides  revisions  and  updates  to  the 
Agency's  1990  interim  final  document. 
Methodology  for  Assessing  Health  Risks 
Associated  with  Indirect  Exposure  to 
Combustor  Emissions.  The  draft 
Addendum  is  being  prepared  in  part  to 
assist  in  appropriately  applying  the 
guidance  found  in  the  Agency's  Draft 
Strategy  on  Hazardous  Waste 
Minimization  and  Combustion,  which 
was  released  on  May  18, 1993.  The  Draft 
Strategy  suggests  that  site-specific  risk 
assessments,  including  risks  from 
indirect  exposures,  be  conducted,  as 
appropriate,  for  all  hazardous  waste 
combustion  facilities  in  the  context  of 
actions  on  their  combustion  permits. 
DATES:  The  Agency  will  make  the  draft 
Addendum  available  for  public  review 
and  comment  on  or  about  November  22, 
1993.  Comments  must  be  in  writing  and 
postmarked  by  January  6, 1994. 
ADDRESSES:  To  obtain  a  copy  of  the  draft 
Addendum  or  the  1990  interim  final 
Methodology,  interested  parties  should 
contact  the  ORD  Publications  Center, 
CERI-FRN,  U.S.  Environmental 
Protection  Agency,  26  West  Martin 
Luther  King  Drive,  Cincinnati,  OH 
45268;  telephone  513-569-7562; 
facsimile  513-569-7566.  Please  provide 
your  name,  mailing  address,  the 
document  title,  and  the  EPA  nimaber. 
The  titles  are  as  follows:  external  review 
draft  of  the  Addendum  to  the 
Methodology  for  Assessing  Health  Risks 


Associated  with  Indirect  Exposure  to 
Combustor  Emissions  (H* A/600/ AP-93/ 
003);  Methodology  for  Assessing  Health 
Risks  Associated  with  Indirect  Exposure 
to  Combuster  Emissions:  Interim  Final 
(EPA/600/6-90/003). 

The  draft  Addendum  and  the  interim 
final  Methodology  document  will  also 
be  available  for  inspection  at  the  RCRA 
Docket,  the  ORD  PubUc  Information 
Shelf/EPA  Headquarters  Library,  and  all 
of  the  EPA  Regional  and  Laboratory 
libraries.  The  EPA  Headquarters  Library 
is  located  in  room  M2904,  401  M  Street, 
SW.,  Washington.  DC  20460,  and  is 
open  between  the  hours  of  10  a.m.  and 
4  p.m..  Monday  through  Friday, 
excluding  Federal  holidays. 

Commenters  must  send  an  original 
and  two  copies  of  their  comments  to: 
Docket  Clerk.  Office  of  Solid  Waste 
(5305),  Docket  Number  F-93-AMCA- 
FFFFF,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460.  Comments  should,  include 
the  docket  number  F-93-AMCA- 
FFFFF.  The  RCRA  docket  is  located  in 
room  M2616  at  EPA  Headquarters  and 
is  available  for  viewing  from  9  a.m.  to 
4  p.m..  Monday  throu^  Friday, 
excluding  Federal  holidays. 
Appointments  may  be  made  by  calling 
202-260-9327.  Copies  cost  $0.15  per 
page;  charges  under  $25,000  are  waived. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline,  Office  of  SoUd 
Waste,  U.S.  Environmental  Protection 
Agency,  401 M  Stieet  SW.,  Washington, 
DC  20460;  telephone  800-424-9346; 
TDD  800-553-7672  hearing  impaired); 
in  the  Washington,  DC,  metropoUtan 
area,  the  number  is  703-412-9810;  TDD 
703-412-3323.  For  technical 
information,  the  Hotiine  will  provide  a 
specific  contact  person,  depending  on 
the  particular  subject  matter. 
SUPPLEMENTARY  INFORMATION:  The  draft 

Addendum  is  intended  to  be  used  in 
conjunction  with  the  1990  Methodology 
and  provides  revisions  and  updates  to 
the  1990  Methodology  in  the  following 
areas: 

1.  Human  exposure  scenarios 

2.  Air  dispersion  and  deposition  of 
emitted  pollutants 

3.  Calculating  soil  concentrations 

4.  Determining  exposure  through  the 
terrestrial  food  chain. 

5.  Determining  exposure  from  soil 
ingestion 

6.  Determining  exposure  from  dermal 
absorption  via  soil 

7.  Dust  resuspension 

8.  Calculating  water  concentrations 

9.  Determining  exposure  from  fish 
intake 

10.  Determining  exposure  from  dermal 
absorption  from  water 
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11.    Risk  characterization. 

The  draft  Addendum  also  contains 
recommendations  for  long-term 
improvement  of  multimedia  risk 
modeling. 

The  Agency  is  soliciting  comment  on 
all  aspects  of  the  draft  Addendum, 
including  recommendations  on  topics 
that  have  not  been  addressed  but  which 
the  reviewers  believe  should  be 
addressed. 

The  EPA  Science  Advisory  Board's 
Indoor  Air  Quality /Total  Human 
Exposure  Committee  will  review  the 
draft  Addendum  at  a  meeting  that  will 
be  announced  in  a  separate  Federal 
Register  notice, 

Dated:  November  15, 1993. 
CarilLGerber, 

Acting  Assistant  Administrator  for  Research 

and  Development. 

IFR  Doc.  93-28623  Filed  11-1^93;  8:45  am] 

BttUNG  CODE  6S40-S0-H 

[FRL-4805-51 

Scienc«  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  various 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  meetings  are 
open  to  the  public.  Due  to  limited  space, 
seating  at  all  meetings  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  each  meeting,  please  contact 
the  individuals  listed  below.  Documents 
that  are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  staff.  Many  of  the  meetings 
listed  below  include  discussion  of 
issues  relevant  to  the  SAB's 
Environmental  Futures  Project.  The 
Environmental  Futures  effort  is 
described  in  58  FR  48063,  dated 
September  14, 1993. 

Environmental  Engineering  Committee 

The  Environmental  Engineering 
Committee  (EEC)  will  meet  by 
conference  call  December  1, 1993; 
January  5, 1994;  and  February  2, 1994. 
All  conference  calls  will  be  from  12 
noon  vmtil  2  p.m.  Eastern  Time  and  are 
open  to  the  public.  The  Committee  will 
be  discussing  the  Science  Advisory 
Board's  Environmental  Futures  project 
and  the  development  of  Environmental 
Engineering  Committee  input  to  that 
project  The  Committee  plans  to  prepare 
a  draft  report  for  discussion  at  an  open 
meeting  of  the  EEC  tentatively 
scheduled  for  March  2-3, 1994  (this  will 


be  announced  in  a  subsequent  Federal 
R^^ter  notice). 

For  additional  information  concerning 
these  teleconference  meetings  or  to 
obtain  an  agenda,  please  contact  Mrs. 
Dorothy  Clark,  Staff  Secretary, 
Environmental  Engineering  Committee, 
Science  Advisory  Board  (1400F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Phone:  (202)  260-6552;  Fax:  (202)  260- 
7118.  Anyone  wishing  to  provide 
written  public  comment  for  the 
teleconferences  should  forward  thirty- 
five  copies  to  Mrs.  Clark  no  later  than 
12  noon  on  Wednesday  the  week  before 
the  respective  teleconference. 
Individuals  wishing  to  participate  in  the 
meetings  as  audience  or  commenters 
should  call  the  Designated  Federal 
Official  PFO)  for  the  EEC,  Mrs. 
Kathleen  Conway  at  202/260-2558  as 
soon  as  possible  as  the  number  of 
available  conference  lines  is  Umited. 

Drinking  Water  Committee  (DWC) 

The  Drinking  Water  Committee 
(DWC)  will  meet  on  Thursday, 
December  16, 1993,  from  9  a.m.  to  5 
p.m.  At  this  meeting,  the  Committee 
will  continue  its  discussions  concerning 
the  Science  Advisory  Board's  ongoing 
Environmental  Futures  Project.  The 
meeting  will  be  held  at  the  Old  Colony 
Inn.  625  First  Street,  Alexandria, 
Virginia  22314. 

For  additional  information,  including 
a  draft  agenda,  please  contact  Mr. 
Manuel  R.  Gomez,  Designated  Federal 
Official,  Science  Advisory  Board  (Mail 
Code  1400F),  US  Environmental 
Protection  Agency,  Washington,  DC 
20460.  Phone:  (202)  260-2563;  FAX: 
(202)  260-7118.  Members  of  the  public 
who  wish  to  make  a  brief  oral 
presentation  to  the  Committee  must 
contact  Mr.  Gomez  no  later  than 
Wednesday.  December  8, 1993  in  order 
to  be  included  on  the  Agenda. 

Indoor  Air  Quality  and  Total  Human 
Exposure  Committee  (lAQC) 

The  Indoor  Air  Quality/Total  Hiunan 
Exposure  Committee  (lAQC)  will  meet 
on  Thursday  and  Friday,  December  2- 
3, 1993  at  the  Quality  Hotel  Capitol  Hill, 
415  New  Jersey  Avenue,  NW., 
Washington,  DC  20001.  The  Committee 
will  meet  from  9  a.m.  to  5  p.m.  on 
December  2nd  and  from  9  a.m.  imtil 
4:30  p.m.  on  December  3rd.  At  this 
meeting,  the  Committee  will:  (a) 
continue  its  discussions  concerning  the 
Science  Advisory  Board's  ongoing 
Environmental  Futures  Project;  (b) 
conduct  a  review  of  the  Agency's 
Indirect  Exposure  Documents  (see 
below  for  titles);  and  (c)  consider 
revisions  to  the  Committees  draft 


working  paper  on  its  September  1993 
review  of  the  Agency's  Ladoor  Air 
Research  Program.  "There  are  no  publicly 
available  materials  for  issues  (a)  and  (c). 
For  issue  (b),  copies  of  the 
"Methodology  for  Assessing  Health 
Risks  Associated  with  Indirect  Exposure 
to  Combustor  Emissions"  (EPA/600/6- 
90/003)  and  "Addendum  to 
Methodology  for  Assessing  Health  Risks 
Associated  with  Indirect  Exposure  to 
Combustor  Emissions"  (EPA/600/11- 
93/003)  are  available  from  EPA's  Center 
for  Environmental  Research  Information 
(CERI).  Phone  (513)  569-7562.  Please 
use  the  above  titles  and  publication 
numbers  when  requesting  copies. 

For  additional  information,  including 
a  draft  agenda,  please  contact  Mr. 
Manuel  R.  Gomez,  Designated  Federal 
Official,  Science  Advisory  Board  (Mail 
Code  1400F),  US  Environmental 
Protection  Agency,  Washington,  DC 
20460.  Telephone:  202-260-2563;  FAX: 
202-260-7118.  Members  of  the  public 
who  wish  to  make  a  brief  oral 
presentation  to  the  Committee  must 
contact  Mr.  Gomez  no  later  than  close 
of  business  on  Wednesday,  November 
24, 1993,  in  order  to  be  included  on  the 
Agenda. 

Radiation  Advisory  Committee  (RAC) 

(a)  The  Radiation  Advisory 
Committee  will  meet  by  conference  call 
on  Friday,  December  17, 1993  from  11 
a.m,  to  1  p.m.  Eastern  Time.  The  topic 
will  be  the  RAC's  review  of  the 
Agency's  draft  scoping  study  on 
naturally  occurring  radioactive 
materials  (NORM),  entitled  "Diffuse 
NORM — Waste  Characterization  and 
Prehminary  Risk  Assessment."  The 
document  is  available  from  EPA's  Air 
Docket  at  401  M  Street,  SW., 
Washington,  DC  20460  (202/260-7548). 
The  Docket  Number  is  R-82-01,  and  the 
Item  Number  is  llA-38  (by  the  time 
this  notice  is  published,  there  may  be  a 
newer  draft  dociunent  with  a  different 
docket  and  item  number).  For  technical 
information  on  the  NORM  Draft 
Document,  please  contact  Mr.  William 
E.  Russo  of  EPA's  Office  of  Radiation 
and  Indoor  Air  (ORIA)  at  (202/233- 
9215).  The  Committee  may  also  discuss 
scheduling  of  upcoming  FT94  reviews, 
if  time  permits. 

For  additional  information,  including 
a  draft  agenda,  please  contact  Dr.  K.  Jack 
Kooyoomjian,  Designated  Federal 
Official,  or  Mrs.  Diana  Pozun,  Staff 
Secretary,  Radiation  Advisory 
Committee  (RAC),  Science  Advisory 
Board  (Mail  Code  1400F),  US 
Environmental  Protection  Agency, 
Washington.  DC  20460.  Phone:  202- 
260-6552  or  FAX:  202-260-7118. 
Anyone  wishing  to  provide  written 
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public  comment  for  the  teleconference 
should  forward  thirty-five  copies  to  Mrs. 
Pozun  no  later  than  12  noon  on 
Wednesday  the  week  before  the 
teleconference.  Individuals  wishing  to 
participate  in  the  meetings  as  audience 
or  commenters  should  call  the 
Designated  Federal  Official  (DFO)  for 
the  RAC.  Dr.  Kooyoomjian  at  202/260- 
2560  as  soon  as  possible  as  the  number 
of  available  conference  lines  is  limited. 

(b)  The  Environmental  Futures 
Subcommittee  of  the  Radiation 
Advisory  Committee  (RAC)  will  meet  on 
Friday  and  Saturday,  December  3-4, 
1993.  The  meeting  will  be  held  at  the 
Old  Colony  Inn,  625  First  Street. 
Alexandria,  Virginia  22314.  At  this 
meeting,  the  Subcommittee  will  discuss 
its  contributions  to  the  ongoing 
Environmental  Futures  Project  of  the 
SAB. 

For  additional  information,  including 
a  draft  agenda,  please  contact  Dr.  K.  Jack 
Kooyoomjian.  Designated  Federal 
Official,  or  Mrs.  Diana  Pozun,  Staff 
Secretary.  Radiation  Advisory 
Committee  (RAC),  Science  Advisory 
Board  (Mail  Code  1400F),  US 
Environmental  Protection  Agency. 
Washington,  DC  20460.  Phone:  202- 
260-6552  or  FAX:  202-260-7118. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  must 
contact  Dr.  Kooyoomjian  no  later  than 
Wednesday,  November  24. 1993,  in 
order  to  be  included  on  the  agenda. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  November  9. 1993. 
Donald  G.  Barnes. 

Staff  Director.  Science  Advisory  Board. 
[FR  Doc.  93-28739  Filed  ll-l»-93: 8:45  am] 
BtLUNO  cooe  sseo-ao-r 


FEDERAL  RESERVE  SYSTEM 

Jason  Leon  Collins,  et  al.;  Ctianga  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
apphed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  WTiting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  13. 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
MarietU  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  Jason  Leon  Collins:  Jeffery  David 
Collins,  Portland.  Tennessee;  Jonathan 
Ray  Collins.  Portland,  Tennessee;  Larry 
Joe  Collins,  Jr..  and  Jaska  Ann  Collins 
Sheucraft.  Portland,  Tennessee,  as 
partners  of  C  &  C  Construction 
Company,  Portland.  Tennessee,  to  retain 
10.65  percent  of  the  voting  shares  of 
Volunteer  State  Bancshares.  Inc., 
Portland.  Tennessee,  and  thereby 
indirectly  acquire  Volunteer  State  Bank, 
Portland,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  16. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  93-28581  Filed  11-19-93;  8:45  am] 

BIUUNQ  C00£  6310-01-r 


First  Bank  System,  Inc.,  et  al.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nont>anklng 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acouire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 


under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vmtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  16, 
1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapohs,  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Minneapolis.  Minnesota;  to  merge  with 
American  Bancshares  of  Mankato,  Inc., 
Mankato,  Minnesota,  and  thereby 
indirectly  acquire  American  Bank 
Mankato.  Mankato.  Minnesota. 

In  connection  with  this  apphcation. 
Applicant  also  proposes  to  acquire  Eagle 
Insurance  Agency,  Inc.,  Amboy, 
Minnesota,  and  thereby  engage  in 
general  insurance  agency  activities 
(including  the  sale  of  annuities  and 
property,  casualty,  life,  health  and 
accident,  hail  and  multi-peril  insurance) 
pursuant  to  §  225.25  (b)(8)(vu)  of  the 
Board's  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  November  16, 1993. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-28582  Filed  11-19-93;  8:45  ami 
BlUiNO  CODE  UKHM-f 


Mercantile  Bancorporation  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(8)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  beneHts  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  16, 
1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mercantile  Bancorporation,  Inc.,  St. 
Louis,  Missouri;  to  acquire  United 
Postal  Bancorp.  Inc..  St.  Louis.  Missouri, 
and  thereby  indirectly  acquire  United 
Postal  Sa\'ings  Association.  St.  Louis. 


Missouri,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  16, 1993. 
Jennifier  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-28583  Filed  11-19-93;  845  am] 
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Powhatan  Point  Community 
Bancshares.  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  hsted  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Gov^ors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  16, 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  VVixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Powhatan  Point  Community 
BancshareSj  Inc.,  Powhatan  Point.  Ohio; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
Powhatan  Point,  Powhatan  Point,  Ohio, 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Lincolnland  Bancshares,  Inc., 
Casey,  Illinois;  to  acquire  100  percent  of 
the  voting  shares  of  Westfield  State 
Bank,  Westfield,  IlHnois. 


C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapohs,  Minnesota  55480: 

J.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  D.  L.  Bancshares,  Inc.. 
Detroit  Lakes,  Minnesota,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Detroit  Lakes,  Detroit  Lakes,  Minnesota. 

2.  Randall  Holding  Co.  Inc.,  Randall, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  90  percent  of  the 
voting  shares  of  Randall  State  Bank, 
Randall,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  16, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-28584  Filed  11-19-93;  845  am) 

BILUNC  COOE  CMO-01-f 


Society  Corporation,  et  al.;  Formations 
of.  Acquisitions  by,  and  Mergers  of 
Bank  Holding  Companies;  and 
Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  appUed 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
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conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  16, 
1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Society  Corporation,  Cleveland, 
Ohio;  to  merge  with  KeyCorp,  Albany, 
New  York,  and  Key  Bancshares  of  New 
York.  Inc..  and  thereby  indirectly 
acquire  Key  Bank  of  New  York.  Albany, 
New  York,  and  Key  Bank.  USA,  N.A., 
Albany,  New  York;  and  Key  Bancshares 
of  Alaska,  Inc.,  Anchorage.  Alaska,  and 
thereby  indirectly  acquire  Key  Bank  of 
Alaska.  Anchorage.  Alaska,  and  Key 
Bank  of  Oregon,  Portland,  Oregon;  and 
Key  Bancshares  of  Idaho,  Inc.,  Boise. 
Idaho,  and  thereby  indirectly  acquire 
Key  Bank  of  Idaho,  Boise,  Idaho;  and 
Key  Bancshares  of  Maine,  Inc.,  Portland, 
Maine,  and  thereby  indirectly  acquire 
Key  Bank  of  Maine,  Portland,  Maine; 
and  Key  Bancshares  of  Washington, 
Inc.,  Tacoma.  Washington,  and  thereby 
indirectly  acquire  Key  Bank  of 
Washington,  Tacoma,  Washington,  and 
Key  Savings  Bank,  Tacoma, 
Washington;  and  Key  Bancshares  of 
Utah,  Inc.,  Salt  Lake  City.  Utah,  and 
thereby  indirectly  acquire  Key  Bank  of 
Utah,  Salt  Lake  Qty,  Utah;  and  Key 
Bancshares,  Inc.,  Cheyenne,  Wyoming. 
and  thereby  indirectly  acquire  Key  Bank 
of  Wyoming,  Cheyenne,  Wyoming,  and 
Key  Bank  of  Colorado.  Fort  Collins, 
Colorado. 

Society  Corporation  also  proposes  to 
acquire  Key  Life  Insurance.  Ltd., 
Phoenix,  Arizona,  and  thereby  engage  in 
underuTiting  and  sale  of  credit  related 
insurance  pursuant  to  §  225.25(b)(8)(i); 
Key  Trust  Company.  Albany,  New  York, 
Key  Trust  of  Florida,  N.A.,  Orlando, 
Florida,  Key  Trust  of  Maine,  Bangor, 
Maine,  and  Key  Trust  of  Northwest, 
Seattle,  Washington,  and  thereby  engage 
in  trust  company  activities  pursuant  to 
§  225.25(b)(3);  Key  Pacific  Mortgage 
Company.  Anchorage,  Alaska,  and 
thereby  engage  in  mortgage  servicing 
activities  pursuant  to  §  225.25(b)(l)(iii); 
Key  Trust  Company  of  the  West. 


Cheyenne,  Wyoming,  and  thereby 
engage  in  triist  company  activities 
pursuant  to  S  225.25(b)(3);  and  The 
Tacoma  Partnership,  Federal  Way, 
Wasnington,  and  thereby  engage  in 
community  development  activities 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

In  connection  with  Society 
Corporation's  proposed  merger  with 
KejfCorp,  both  Society  Corporation  and 
KeyCorp  have  each  separately  requested 
Board  approval  under  §§  3  and  4  of  the 
Bank  Holding  Company  Act  to  acquire 
an  option  to  purchase  up  to  19.90 
percent  of  the  outstanding  shares  of  the 
other  company. 

2.  KeyCorp.  Albany,  New  York;  to 
acquire  19.19  percent  of  the  voting 
shares  of  Society  Corporation. 
Cleveland,  Ohio,  and  thereby  indirectly 
acquire  Society  National  Bank, 
Cleveland,  Ohio,  and  Society  Bancorp  of 
Michigan,  Inc..  Ann  Arbor,  Michigan, 
and  thereby  indirectly  acquire  Society 
Bank,  Michigan,  Ann  Arbor,  Michigan, 
and  Society  National  Bank,  Indiana, 
South  Bend,  Indiana. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
AmeriTrust  Petroleum  Corporation, 
Cleveland.  Ohio,  and  thereoy  engage  in 
investment  advising  activities  pursuant 
to  §  225.25(b)(4)  and  personal  property 
appraisal  activities  pursuant  to  § 
225.25(b)(13);  Electronic  Payment 
Services,  Inc..  Cleveland.  Ohio; 
BUYPASS  Corporation.  Atlanta. 
Georgia;  MAC  New  England, 
Manchester,  New  Hampshire; 
Metroteller  Systems  Incorporated, 
Buffalo.  New  York;  MONEY  ACCESS 
SERVICE  CORP.,  New  Holmsted,  Ohio; 
Money  Station,  Inc..  Cleveland,  Ohio,; 
NetOps  Corp.,  Philadelphia, 
Pennsylvania,  and  TRI-State  Network 
Corporation.  Pittsburgh.  Pennsylvania, 
and  thereby  engage,  as  joint  venture,  in 
ATM  and  POS  transactions  pursuant  to 
§  225.25(b)(7);  St  Joseph  Insurance 
Agency,  Inc.  Elkhart,  Indiana,  and 
thereby  engage  in  insurance  activities 
pursuant  to  section  4(c)(8)(D)  of  the 
BHC  Act;  Seagate  Community 
Development  Corporation.  Cleveland, 
Ohio,  and  Society  Community 
Development  Corporation,  Cleveland, 
Ohio,  and  thereby  engage  in  lending 
activities  pursuant  to  §  225.25(b)(1)  and 
community  development  activities 
pursuant  to  §  225.25(b)(6);  Society 
Equipment  Leasing  Company, 
Cleveland,  Ohio,  and  thereby  engage  in 
equipment  leasing  activities  pursuant  to 
§  225.25(b)(5);  First  Appraisal,  Inc.  Fort 
Myers,  Florida,  and  thereby  engage  in 
real  estate  appraisal  services  pursuant  to 
§  225.25(b)(13);  Society  First  Federal 
Savings  Bank,  Fort  Myers,  Florida,  and 


thereby  engage  in  the  operation  of  a 
savings  and  loan  association  pursuant  to 
§  225.25(b)(9);  Society  Ufe  Insurance 
Company,  Cleveland,  Ohio,  and  thereby 
engage  in  underwriting  credit  related 
insurance  activities  pursuant  to  5 
225.25(b)(8);  Society  National  Trust 
Company,  Naples,  Florida,  and  thereby 
engage  in  trust  activities  pursuant  to  S 
225.25(b)(3)  and  investment  advisory 
services  pursuant  to  §  225.25(b)(4);  and 
Society  Trust  Company  of  New  York. 
New  York,  New  York,  and  thereby 
engage  in  trust  company  activities 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  16, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-28585  Filed  11-19-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[MB-3&-PN] 

RIN0938-AQ10 

Medicaid  Program;  Revised  Medicaid 
Management  Information  Systems 
(MMiS)  Functional  Requirements 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  notice. 

SUMMARY:  This  proposed  notice  sets 
forth  for  public  comment  a  restatement 
of  existing  functional  requirements  fos 
Medicaid  Management  Information 
Systems  (MMIS).  The  MMIS  consists  of 
software  and  hardware  used  to  process 
Medicaid  claims  and  to  retrieve  and 
produce  utilization  and  management 
information  about  services  that  is 
required  by  the  Medicaid  agency  or 
Federal  Government  for  administrative 
and  audit  purposes.  Section  1903(r)  of 
the  Social  Security  Act  (the  Act) 
requires  initial  approval  and  periodic 
reapproval  of  State  systems,  and 
reductions  in  Federal  financial 
participation  (FFP)  for  failure  to  meet 
deadlines  for  operating  such  a  system  or 
failure  to  meet  requirements  for 
reapproval.  The  proposed  functional 
requirements  contained  in  this  notice 
would  replace  existing  systems 
requirements  that  are  found  in  the  State 
Medicaid  Manual,  part  11.  The 
proposed  notice  also  incorporates 
system  functions  and  objectives 
previously  found  in  the  MMIS-General 
Systems  Design  (GSD). 
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DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  January  21. 1994. 
ADDRESSES:  Mail  written  comments  {1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration.  Department  of  Health 
and  Hiiman  Services.  Attention:  MB- 
38-PN,  P.O.  Box  7518.  Baltimore. 
Maryland  21207-0518.  If  you  prefer, 
you  may  deliver  your  written  comments 
(1  original  and  3  copies)  to  one  of  the 
following  addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue 

SW.,  Washington  DC  20201,  or 
Room  132.  East  High  Rise  Building. 

6325  Security  Boulevard.  Baltimore, 

Maryland  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-038-PN.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  beginning 
approximately  three  weeks  after 
publication  of  this  document,  in  room 
309-G  of  the  Department's  offices  at  200 
Independence  Avenue  SW., 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  bom  8:30  a.m.  to 
5  p.m.  (phone:  202-690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Friedman.  (410)  966-3292. 

SUPPLEMENTARY  INFORMATION: 

I-  Background 

Section  1903(a)(3)  of  the  Social 
Security  Act  (the  Act)  provides  for  the 
improvement  of  title  XIX  (Medicaid) 
programs  by  offering  enhanced  Federal 
funding  for  the  design,  development, 
installation  and  operation  of 
mechanized  claims  processing  and 
information  retrieval  systems.  These 
systems  are  ones  which  the  Secretary 
determines  are  likely  to  provide  more 
efficient,  economical  and  effective 
administration  of  Medicaid  State  plans 
and  are  compatible  with  the  claims 
processing  and  information  retrieval 
jystems  utilized  in  the  administration  of 
the  Medicare  program  (title  XVm  of  the 
Act).  Our  regulations  at  42  CFR  433.111 
define  a  mechanized  claims  processing 
and  information  retrieval  system  as  a 
system  of  software  and  hardware  used 
to  process  Medicaid  claims  from 
providers  of  medical  care  and  services 
furnished  to  recipients  under  the 
medical  assistance  program,  and  to 
retrieve  and  produce  service  utilization 
and  management  information  required 
by  the  Medicaid  single  State  ^ency  and 
Federal  Government  for  program 
administration  and  audit  purposes.  (See 


54  FR  41973.  October  13. 1989.)  Section 
1903(r)  of  the  Act  mandates  the  use  of 
these  systems  for  most  States, 
establishes  deadlines  for  their 
implementation  and  approval,  and 
initiates  a  requirement  for  periodic 
reapproval  of  systems.  Ths  regulations 
governing  the  approval  and  reapproval 
of  systems  for  v^ch  enhanced  funding 
is  available  are  found  at  42  CFR  part 
433,  subpart  C. 

We  propose  to  use  the  reqiiirements 
outhned  in  this  document  as  the 
standard  for  evaluation  of  systems  for 
which  funding  is  requested  under 
section  1903(a)(3)  of  the  Act.  They  will 
be  included  in  the  State  Medicaid 
Manual  (SMM).  part  11,  chapter  3. 

This  version  of  the  MMIS 
requirements  maintains  the  intent  of 
section  1903(a)(3)  of  the  Act  and  at  the 
same  time  allows  States  more  flexibility 
to  exercise  variations  in  the  expression 
and/ or  implementation  of  systems 
concepts  without  prescribing  a 
particular  systems  design, 
implementation  technique,  or  solution. 
Previous  versions  of  part  11,  chapter 
3.  of  the  SMM.  reflected  the  HCFA 
poUcy  of  utilizing  the  Medicaid 
Management  Information  System — 
General  System  Design  (MMIS-GSD)  as 
the  standard  for  evaluation  of  systems 
for  which  funding  was  requested  under 
section  1903(a)(3)  of  the  Act  The 
MMIS-GSD  was  developed  in  the  early 
1970's  to  aid  States  in  developing 
automated  claims  processing  ana 
information  retrieval  systems  by 
providing  a  model  GSD.  The  MMIS- 
GSD  prescribed  a  systems  design  and 
general  specifications  for  four  fi-ont-end 
claims  processing  subsystems  and  two 
reporting  subsystems;  Recipient. 
Provider,  Claims  Processing.  Reference 
File.  Surveillance  and  UtilSation 
Review,  and  Management  and 
Administrative  Reporting  Systems 
respectively.  The  specifications 
included  both  functional  specifications 
describing  what  the  system  should  do, 
and  implementation  techniques 
describing  how  the  system  might 
actually  be  implemented  HCFA 
required  that,  among  other  things,  to 
receive  approval  for  funding  imder  42 
CFR  part  433.  subpart  C.  an  existing  or 
proposed  system  must  include  or 
encompass  all  mandatory  MMIS-GSD 
subsystems  and  conform  in  concept 
with  each  subsystem  described.  (State 
systems  conforming  to  the  MMIS-GSD 
are  commonly  referred  to  as  MMIS.) 

The  MMIS-GSD  proved  to  be  a 
valuable  resource  to  States  during  initial 
systems  development  particularly 
during  the  1970's.  The  fimctional 
specifications  were  valid  and 
implementation  techniques  appropriate 


for  the  time.  However,  the  MMIS-GSD 
does  not  reflect  many  of  the  featxires, 
functions,  capabilities  and  technologies 
found  in  today's  systems.  In  June  1990, 
HCFA  issued  a  revision  to  part  11, 
chapter  3,  that  eliminated  all  previous 
references  to  the  MMIS-GSD. 

n.  Provisions  of  this  Notice 

With  the  above  in  mind,  HCFA  will 
no  longer  prescribe  the  MMIS-GSD  as  a 
model  for  new  systems  or  as  a  measure 
of  existing  systems.  Instead,  HCFA  is 
adopting  the  general  functional 
requirements  outlined  in  this  document 
which  do  not  incorporate,  prescribe  or 
recommend  a  particular  systems  design 
or  implementation  technique.  HCFA 
will  be  further  guided  by  the  principles 
of:  (1)  Avoiding  duplicate  systems 
design  and  development  costs  whenever 
possible  by  requiring  the  transfer  of 
existing  approved  systems  in  situations 
where  feasibility  of  a  successful  transfer 
is  assured;  and  (2)  maximizing 
mechanization  of  these  systems  to  the 
degree  that  it  is  cost  effective  to  do  so. 

Therefore,  to  receive  HCFA  approval 
for  funding  under  42  CFR  part  433. 
subpart  C.  an  existing  or  proposed 
system  will  not  be  required  to  include 
or  encompass  MMIS-GSD  subsystems 
but  must  meet  the  general  functional 
requirements  set  forth  in  this  document 
These  functicmal  requirements  are 
organized  under  General  Requirements, 
Claims  Processing  Requirements, 
Information  Retrieval  Requirements  and 
System  File  Requirements.  Such 
systems  will,  however,  continue  to  be 
referred  to  as  MMIS. 

The  restated  fimctional  requirements 
contained  in  this  proposed  notice  reflect 
existing  operational  guidelines,  and 
therefore  will  continue  in  effect  during 
the  notice  and  comment  process.  The 
new  requirements  in  this  proposed 
notice  have  been  distinguished  from  the 
restatement  of  existing  requirements 
and  are  identified  as  follows;  Proposed 
mandatory  "PM"  requirements.  We 
intend  that  the  effective  date  of  these 
functional  requirements  be  60  days  after 
publication  of  a  final  notice.  A  State 
with  an  approved  MMIS  would  be 
required  to  implement  the  new  MMIS 
functional  requirements  at  the  time  of 
its  first  system  replacement  after  the 
effective  date  of  the  final  notice,  or 
within  5  years  of  the  effective  date  of 
the  final  notice,  whichever  is  sooner. 

A.  General  Requirements.  To  receive 
HCFA  approval  for  funding  under  42 
CFR  part  433.  subpart  C.  at  a  minimum, 
an  existing  or  proposed  system  must: 

•  Be  a  mghTy  automated  claims 
processing  and  information  retrieval 
system,  consisting  of  software  and 
hardware,  and  related  manual 
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procedures,  that  is  used  to  process  all 
Medicaid  claims,  including  claims  for 
home  and  community-based  services 
under  an  approved  waiver,  claims  for 
early  and  periodic  screening,  diagnosis, 
and  treatment  (EPSDT)  services,  and 
claims  for  services  rendered  under  each 
demonstration  project,  and  to  retrieve 
and  produce  utilization  and 
management  information  about  services 
that  are  required  by  the  Medicaid 
agency  or  Federal  Government; 

•  Provide  security  from  anticipated 
threats  or  hazards  to  its  data  (45  CFR 
95.621); 

•  Maintain  records  for  3  years  from 
the  starting  date  of  the  retention  period 
(45  CFR  74  20-74.24  and  42  CFR 
431.17);  and 

•  Meet  the  requirements  outlined  in 
this  document. 

1.  Systems  Standardization 
Requirements 

An  approved  MMIS  must 
accommodate  standardization  in  the 
area  of  claims  forms,  electronic  data  sets 
and  coding  systems.  It  must: 

•  Accept  and  accommodate  a  unique 
identification  number  for  all  Medicaid 
recipients; 

•  Accept  and  accommodate  a  imique 
identiHcation  number  for  all  Medicaid 
providers; 

•  Accept  and  use  exclusively  a 
common  claim  form  for  inpatient  and 
outpatient  hospital  billing  (The  current 
form  is  Standard  Form  HCFA-1450); 

•  Accept  the  same  provider  electronic 
billing  data  set  required  by  the  Medicare 
program  (applies  only  to  hospital 
claims); 

•  Accept  and  use  a  uniform 
diagnostic  coding  system  (The 
International  Classification  of  Disease, 
9th  edition,  clinical  modification  {ICD- 
9-CM  and  subsequent  editions)), 
whenever  diagnostic  coding  is  used; 

•  Accept  and  use  exclusively  a 
uniform  procedure  coding  system 
(HCFA  Common  Procedure  Coding 
System— HCPCS)  except  that  surgical 
procedures  on  inpatient  billing  may  be 
coded  with  ICD-9-CM,  volume  III. 
Levels  1  and  2  codes  of  HCPCS  are 
required;  and 

•  Accept  and  use  exclusively  the 
common  claim  form  for  non- 
institutional  providers  (physicians, 
durable  medical  equipment  suppliers, 
laboratories,  chiropractors,  and 
podiatrists).  The  current  form  is  the 
Health  Insurance  Claim  Form,  HCFA- 
1500. 

2.  Data  Requirements 

An  approved  MMIS  must  include  and 
retain  sufficient  data  to  insure  support 
of  both  regulatory  and  State  plan  record 


maintenance  requirements  and  other 
specific  information  requirements 
defined  in  the  information  retrieval 
section  of  this  chapter.  Other 
requirements  include  the  following: 

•  Data  entered  into,  maintained,  or 
generated  by  an  approved  MMIS  must 
be  retained  and  accessible  according  to 
Federal  requirements  at  42  CFR  431.17 
and  45  CFR  74.20-74.24; 

•  Substitution  of  microfilm  or 
comparable  media  format  may  be  made 
for  original  records  if  the  format  is 
legible,  clearly  reflects  data  and 
signatures,  and  copies  are  of  sufficient 
quality  to  ensure  admissability  as  legal 
evidence  according  to  Federal 
requirements  at  42  CFR  431.17(d);  and 

•  The  system  must  contain  and 
utilize  the  data  elements  described  in 
section  D,  System  File  Requirements,  of 
these  requirements. 

3.  Systems  Documentation 
Requirements 

An  approved  MMIS  must  be 
sufficiently  documented  to  provide  for 
its  uninterrupted  operation,  to  support 
system  security  requirements,  and  to 
validate  that  system  software  changes 
have  been  made  according  to 
management  controls  and  priorities. 
Specific  documentation  requirements 
for  an  approved  MMIS  follow. 
Documentation  must: 

•  Reflect  actual  operation; 

•  Include  procedure  requests  and 
system  change  requests; 

•  Be  internally  consistent;  i.e.,  the 
various  types  of  documentation  must 
agree  with  one  another; 

•  Be  current;  i.e..  updated  on  an 
ongoing  basis,  as  changes  are  approved 
and  made,  and  according  to  the  system's 
documentation  updating  procedure;  and 

•  Be  complete  and  comprehensive, 
fully  documenting  the  following 
components  of  the  system,  the  details  of 
which  are  described  in  Appendix  I, 
Detail  Systems  Documentation 
Requirements: 

+Systems  Design  Documentation 
+Programming  Documentation 
■•■Computer  Operations  Documentation 
■►User  Docimientation 
■♦■Organizational  Documentation. 

B.  Claims  Processing  Requirements 

The  overall  objective  of  the  MMIS 
claims  processing  function  is  to  process 
and  pay  each  enrolled  provider  for 
every  valid  claim  for  a  covered  service 
provided  to  any  eligible  recipient 
including  claims  for  services  as  defined 
in  sections  1905(a)  and  1915(c)  of  the 
Act  for  home  and  community-based 
waivers.  Toward  this  end,  an  approved 
MMIS  must  satisfy  claims  processing 
support  information  requirements,  input 


validation  and  control  requirements, 
edit  and  audit  requirements, 
adjudication  and  payment  requirements 
and  audit  trail  requirements. 

The  timeliness  of  claims  payment  is 
addressed  in  our  regulations  at  42  CFR 
447.45(d).  In  achieving  these 
requirements,  an  approved  MMIS  must 
employ  an  efficient  and  controlled 
means  to  suspend  claims  and  other 
transactions  for  manual  review  and 
corrective  action,  transmitting  them  to 
clerical  and  professional  staff  for 
subsequent  reentry  of  data. 

The  claims  processing  requirements 
discussed  in  this  section  apply  to  all 
Medicaid  provider  claims,  induding 
claims  for  home  and  community-based 
waiver  services,  claims  for  EPSDT 
services,  claims  for  services  rendered 
under  each  demonstration  project,  and 
other  transactions.  A  claim  is  any 
submission  to  the  approved  MMIS  that 
has  been  processed  to  final  disposition 
that  results  in  either  a  payment  or 
denial  of  payment. 

(PM)  For  all  claims  not  paid  through 
an  approved  MMIS,  for  example  home 
and  community-based  services  claims, 
an  individual  claims  record  must  be 
substituted  for  an  actual  claim,  (section 
1915(c)  of  the  Act  and  42  CFR  441.303). 
For  purposes  of  the  MMIS,  a  claims 
record  is  any  submission  to  an  approved 
MMIS  that  contains  all  the  necessary 
data  elements  for  a  claim  but  does  not 
result  in  a  payment  being  made  to  an 
enrolled  provider.  This  assumes  that  the 
enrolled  provider  has  already  been  paid, 
or  will  be  paid,  and  that  payment  is 
instead  due  to  an  intermediate 
Governmental  agency  through  an 
enrolled  provider's  voluntary 
reassignment  of  its  claim  in  accordance 
vfith  42  CFR  447.10.  The  claims  record 
must  be  subject  to  the  same  edit  and 
audit  requirements  as  claims  submitted 
forpayment. 

Iransactions  include  adjustments, 
returned  documents  providing 
additional  claim  data  for  suspended 
claims,  verifications  of  prior 
authorizations,  claims  inquiries, 
updates  to  claims  processing  support 
information  and  internally  initiated 
transactions  such  as  exception 
resolution  actions  and  overrides. 

1.  Claims  Processing  Support 
Information  Requirements 

An  approved  MMIS  must  include 
appropriate  manual  and  automated 
procedures  necessary  to  accept  and 
maintain  all  adjudicated  claims, 
recipient,  provider  and  reference  related 
data  and  otherwise  include  information 
to:  (1)  insure  the  accuracy, 
reasonableness,  and  integrity  of  the 
claims  processing  function;  and  (2)  meet 
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all  operetiaaal,  management  and 
program  analysis  and  monitoring 
requirements  of  the  information 
retrieval  function  outlined  in  this 
document.  (Data  maintenance  includes 
add,  change  and  delete  functions  and 
data  verification  and  correction  of  all 
data  maintenance  prior  to  updating  the 
system). 

At  a  minimum,  an  approved  MMIS 
must;  Accept,  control,  utilize  and 
maintain  current  and  historical 
reference  data  necessary  to  support  all 
aspects  of  the  claims  processing 
function  as  well  as  the  information 
retrieval  functions  outlined  in  this 
document.  These  reference  data  must 
include: 

+ICD-9-CM  diagnosis/procedure  code 

data; 
+Drug  data; 

♦HCPCS  procedure  code  data; 
+Pricing  data  (pricing  information  used 

to  update  the  files); 
+Pohcy  criteria  data;  e.g..  setting  limits 

on  procedures  or  practices  that  are 

aberrant  (Lock-In); 
-^Claims  processing  edit  and  audit 

criteria; 

•  Accept,  control,  input,  and 
maintain  current  and  historical  data 
pertaining  to  all  providers  enrolled  in 
the  Medicaid  program  necessary  to 
supfKJrt  all  aspects  of  the  claims 
processing  function  as  well  as  the 
information  retrieval  requirements 
outlined  in  this  document; 

•  Uniquely  identify  each  provider; 
and  where  multiple  identifiers  are 
assigned  to  a  single  provider,  cross- 
reference  them;  e.g..  providers 
practicing  out  of  several  offices  may 
have  a  different  provider  number  for 
each  ofEce; 

•  Uniquely  identify  providers 
practicing  in  a  group  setting  and  have 
the  capability  to  link  the  individual's 
number  to  a  unique  number  assigned  to 
any  group(s)  with  which  the  individual 
may  be  practicing; 

•  Identify,  control  and  maintain 
current  and  historical  data  concerning 
all  recipients  eligible  for  home-  and 
community-based  services.  EPSDT 
services,  and  services  rendered  under 
each  demonstration  project. 

•  Reconcile  provider  data  with  State 
licensure  and  certification  data  and 
State  renewal  requirements  on  a 
continuing  basis  to  ensure  that 
providers  continue  to  meet  eligibiUty 
requirements;  (Tune  frame  for 
reconciliation  is  determined  by  State 
Licensure  Board  updates.) 

•  Identify,  control  and  maintain 
oirrent  and  historical  data  concerning 
all  recipimts  eligible  for  Medicaid 
benefits  from  a  variety  of  internal  end 


external  sources.  These  sources  may 
include  provider  claims,  separately 
maintained  State  eUgibility  systems. 
Medicare  Buy-in,  State  Data  Exchange 
BEST  File.  BENDEX,  third  party  payor 
information  and  any  other  source  that 
supports  all  aspects  of  the  claims 
processing  function  as  well  as  the 
information  retrieval  requirements 
outlined  in  this  document; 

•  Periodically  reconcile  recipient 
eUgibility  daU  with  other  sources  of 
eligibility  data; 

•  Uniquely  identify  providers  who 
furnish  services  on  a  capitated  basis,  as 
well  as  providers  who  furnish  services 
on  both  a  capitated  and  ITS  basis. 

•  Establish,  maintain  identification, 
and  follow  up  on  all  individuals  eligible 
for  EPSDT  services; 

•  Provide  a  mechanism  for  furnishing 
to  providers  appropriate  recipient 
eligibility,  coverage  limitations,  third 
party  Uability  (TPL)  and  all  other 
information  the  provider  needs  to 
ascertain  the  extent  of  Medicaid 
payment  responsibility  and  all 
informaticm  needed  to  properly  prepare 
a  claim  before  furnishing  services  to  the 
recipient.  This  requirement  could  be 
met  via  a  traditional  Medicaid  ID  card 
issued  periodically,  and/or  by  granting 
provider  access  to  other  media  or  data 
sources.  However,  if  the  latter  option  is 
followed,  it  must  be  proven  to  be  cost 
beneficial  before  HCFA  will  provide 
Federal  funding  for  this  option; 

•  Store  and  retrieve  TPL  information 
(See  42  CFR  part  433.  subpart  D  and 
part  3,  chapter  10,  section  3900  of  the 
SMM)  such  as  Medicare  entitlement, 
veterans'  benefits,  workers' 
compensation,  court  orders,  Office  of 
Civilian  Health  and  Medical  Program  for 
the  Uniformed  Services,  and  casualty 
and  private  health  insurances:  and 

•  (PM)  Provide  a  mechanism  for  the 
electronic  receipt  and  transfer  of 
medical  support  information  as 
specified  in  part  3,  chapter  10,  section 
3900  of  the  SMM.  (secUon  1902(a)(25)  of 
the  Act  and  42  CFR  433.138.  147,  and 
151.) 

2.  Input  Validation  and  Control 
Requirements 

An  approved  MMIS  must  capture, 
control,  translate,  uniquely  identify, 
locate  and  track  all  claims,  claims 
records,  and  other  transactions.  It  must: 

•  Identify  and  locate  all  claims, 
claims  records,  and  adjustments  by  its 
unique  identification  number  that 
includes  the  date  of  receipt; 

•  (PM)  Identify  all  eligibles  enrolled 
in  a  managed  care  plan  and  the  identity 
of  the  plan  (Sections  1903(mXl)(A)  and 
1902(eK4)  of  the  Act  and  42  CFR  434.4 
and  434.6); 


•  Accept  and  process  claims,  daims 
records,  and  other  transactions 
submitted  via  hard  copy  and  electronic 
media; 

•  Capture  and/or  translate  all  claims, 
claims  records,  and  other  transaction 
data  into  machine-readable  form; 

•  Control  all  claims,  claims  records, 
and  other  transactions  on  the  day  of 
receipt  to  insure  that  they  are  processed 
to  completion; 

•  (PM)  Capture  an  image  of  all  claims, 
claims  records,  attachments  to  claims, 
and  adjustment  claims  (42  CFR  431.17); 

•  Control  and  track  the  sUtus  of  all 
claims,  claims  records,  and  other 
transactions  during  their  entire 
processing  cycle  and  identify  and 
account  for  suspensions;  and 

•  Establish  balancing  routines  that  are 
fully  documented  to  insure  control 
within  processing  cycles  fiom  start  to 
finish. 

3.  Edit  and  Audit  Requirements 

For  purposes  of  the  MMIS,  an  edit  is 
the  automated  process  of  determining 
whether  a  transaction  conforms  to 
requirements,  usually  by:  (a)  Comparing 
data  elements  from  that  transaction  with 
pre-defined  criteria;  and/or  (b) 
validating  data  elements  from  that 
transaction  with  independent 
information  maintained  by  the  system; 
e.g.,  recipient  eligibility  validation.  An 
audit  is  a  similar  process  that  involves 
the  added  dimension  of  combining  like 
data  elements  from  other  current  or  past 
transactions  to  determine  whether  the 
transaction  being  processed,  in 
combination  with  other  transactions, 
constitutes  a  departure  from  agency 
requirements;  e.g.,  exceeding  service 
limitations. 

An  approved  MMIS  must  include 
highly  automated  and  comprehensive 
claims  edit  and  audit  capabilities  to: 

•  Verify  that  the  claims,  claims 
records,  and  transactions  include  only 
valid  data: 

•  Check  recipient  and  provider 
eligibiUty; 

•  Verify  that  services  deUvered  are 
logically  consistent  with  the  recipient's 
characteristics  and  circtimstances  in 
accordance  with  42  CFR  447.45(f)(u); 

•  Verify  that  the  Medicaid  program  is 
the  payer  of  last  resort  in  accordance 
with  42  CFR  part  433,  subpart  D;  and 

•  Verify  that  the  service  does  not 
dupUcate  or  conflict  with  another  claim 
previously  or  currently  being 
adjudicated  (42  CFR  447.45{f)(iii).  In 
addition,  an  approved  system  must  be 
structured  in  such  a  maimer  that  edit 
and  audit  criteria  can  be  readily 
changed  in  response  to  ongoing  program 
and  operational  needs. 
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In  addition,  to  the  extent  practicai, 
PM — edits  and  audits  must  be 
sequenced  to  ensure  tiiat  as  many  error 
conditions  as  possible  are  identihed 
before  the  claim  or  transaction  is 
accepted  for  manual  review  or  returned 
to  a  provider  (section  1902{a)(37)  of  the 
Act  and  42  CFR  447.54). 

At  a  minimum,  an  approved  MMIS 
must  include  appropriate  edits  and 
audits  to  ensure  that: 

•  All  data  elements  and  combinations 
of  data  elements,  both  current  and 
historical,  are  checked  to  maximize 
accuracy,  consistency,  conformance  to 
Federal  and  State  regulations  and 
pohcies,  and  to  ensure  proper  claims 
processing; 

•  All  dates  are  valid  and  reasonable 
(e.g.,  no  future  service  dates  are 
present); 

•  All  data  items  that  can  be  obtained 
by  arithmetic  manipulation  of  other  data 
items  must  agree  with  the  results  of  the 
manipulation  (e.g.,  items  cross  foot  and 
total); 

•  All  coded  data  items  consist  of  only 
vahd  codes; 

•  All  data  items  containing  self- 
checking  digits  (e.g..  Recipient  ID  No.) 
pass  appropriate  check-digit  tests; 

•  All  numeric  items  v^th  definitive 
upper  and/or  lower  bounds  are  within 
the  proper  range;  e.g..  months  of  the 
year  cannot  exceed  12,  dates  of  birth 
cannot  exceed  the  current  date,  etc.; 

•  All  mandatory  data  items  are 
present  including  required  attachments 
such  as  medical  certifications,  consent 
forms,  evidence  of  third  party  billing, 
etc.; 

•  All  providers  submitting  input  are 
properly  licensed,  enrolled,  and 
authorized  to  perform  the  service  during 
the  time  the  service  was  furnished 
according  to  accurate  provider 
enrollment  information  maintained  by 
the  system; 

•  All  recipients  for  whom  a  claim  or 
claim  record  is  submitted  were  eligible 
for  and  authorized  to  receive  the  billed 
service  during  the  time  the  service  was 
furnished  according  to  accurate 
recipient  ehgibility  information 
maintained  by  the  system; 

•  All  procedure  codes  are  valid  and 
represent  a  service  covered  by  the  State 
plan; 

•  All  drug  codes  are  valid  and 
represent  a  service  covered  by  the  State 
plan; 

•  The  procedure  is  consistent  with 
the  diagnosis,  the  recipient's  age.  sex, 
other  relevant  recipient  data,  place  of 
service  and  the  category  of  service; 

•  The  procedure  is  compatible  with 
other  procedures  within  and  across 
claim  and  provider  type; 


•  The  diagnosis  code  is  valid  and 
consistent  with  the  recipient's  age,  sex 
and  other  relevant  recipient  data; 

•  The  provider  type  and  specialty  is 
consistent  with  the  diagnosis  and 
procedures  or  service  rendered; 

•  Services  conform  to  service 
limitation  restrictions,  prior 
authorization  requirements,  medical 

f)oUcy,  logical  procedure  specific 
imitations  (e.g.,  once  in  a  lifetime 
procedures),  Federal  regulations  and 
State  plan  requirements; 

•  Every  claim  or  claim  record  that 
indicates  there  is  a  potential  hable  third 
party  is  checked  to  identify  whether 
cost  avoidance  or  post-payment 
recovery  should  be  employed; 

•  Every  claim  is  checked  against  all 
current  and  previously  processed  claims 
for  which  duplicate  payment  could  exist 
whether  submitted  by  the  same  or 
different  providers,  or  across  and  among 
different  claim  types.  One  of  the  most 
significant  claims  edit  and  audit 
requirement  involves  the  examination  of 
each  claim  prior  to  payment  against  all 
previously  adjudicated  and  currently  in- 
process  claims.  An  approved  system 
must  support  a  comprehensive 
duplicate  checking  feature  which 
employs  accepted  and  effective 
techniques  and  criteria  for  hierarchical 
editing  of  all  claim  and  claims  record 
types  to  prevent  payment  of  any 
duplicate  bills.  These  criteria  must 
support  at  a  minimum,  both  exact 
duplicate  and  suspected  duplicate 
checking.  Exact  duplicates  would  result 
in  denial  of  the  current  claim;  suspected 
dupUcates  would  require  the  use  of 
comprehensive  claim  investigation, 
resolution  and  reporting  procedures. 
Fended  claims  that  are  reentered  for 
processing  must  also  be  checked  against 
the  claims  history. 

4.  Adjudication  and  Payment 
Requirements 

At  a  minimum,  an  approved  MMIS 
must  adjudicate  claims  and  adjustments 
to  payment  or  denial,  accommodating 
necessary  recoupment  actions  and 
producing  a  variety  of  records  to 
document  the  process.  It  must: 

•  Determine  the  approved  amount  of 
payment  based  on  claim  data  and 
information  maintained  by  the  system; 

•  Ensure  that  claims  for  out-of-plan 
services,  e.g.,  managed  care  plans  are 
paid,  and  thct  claims  for  services 
covered  by  a  managed  care  plan  are  not 
paid; 

•  Accommodate  mechanisms 
employed  by  the  State  to  ensure  that 
amounts  approved  for  payment  are  in 
accordance  with  State  plan 
requirements; 


•  Process  claims  for  payments  in 
accordance  with  42  CFR  447.45(d), 
Timely  Processing  of  Claims; 

•  Accept  and  process  both  provider 
submitted  and  system  generated 
(retroactive  rate)  debit  and  credit 
adjustments  to  previously  adjudicated 
claims: 

•f  Maintaining  a  record  of  each  and  every 

adjustment  transaction; 
■f  Maintaining  the  integrity  of  the 

original  claim  in  its  entirety; 
♦Maintaining  a  record  of  the  result  of 

each  and  every  adjustment  transaction 

in  its  entirety; 
•f  Maintaining  a  record  of  the  result  of 

each  and  every  crossover  claim;  and 
+Readily  linking  each  of  the  preceding 

four  items  to  each  other  for 

information  retrieval  purposes; 

•  Create  appropriate  payment 
instruments  and  remittance  statements 
to  providers  detailing  claims  and 
services  paid  or  denied; 

•  Update  provider  financial 
information  maintained  by  the  system; 

•  Provide  individual  Explanation  of 
Benefits  notices  to  all  or  a  sample  group 
of  recipients  who  received  services  in 
accordance  with  42  CFR  433.116  (e)  and 
(f); 

•  (PM)  Establish  dollar  and/or 
frequency  thresholds  for  key  procedures 
or  services  and  identify  any  recipient  or 
provider  whose  activity  exceeds  the 
threshold  during  the  history  audit  cycle 
and  suspend  the  claim  for  medical  or 
pohcy  review  prior  to  payment  (section 
1902(a)(37)  of  the  Act  and  42  CFR 
447.54); 

•  Create  and  maintain  provider 
recoupment  accounts  and  apply 
approved  claim  payments  to  account 
balances; 

•  Suspend  claims,  vnthhold 
payments  and  offset  monies  from 
selected  providers  when  appropriate; 

•  Create  and  maintain  a  historical 
record  of  each  adjudicated  claim 
reflecting  all  data  elements  necessary  to 
fully  doc\mient  the  transaction 
including  the  ability  to  link  all 
institutional  bills  for  the  same  stay.  The 
period  of  time  for  which  historical 
records  are  maintained  must  be 
sufficient  to  satisfy  all  claims  processing 
edit  and  audit  requirements  as  well  as 
all  information  retrieval  requirements; 

•  Check  all  claims  against  the 
existence  of  recipient  TPL  coverage  data 
to  determine  if  the  service  is  covered  by 
the  third  party  policy  (42  CFR  part  433, 
subpart  D)  and  if  the  date  of  service  is 
within  the  coverage  period,  and  cost 
avoid  the  claim  whenever  it  is 
appropriate; 

•  Match  any  verified  third  party 
resource  against  a  paid  claims  history 
and  identify  and  ofiiset  receivable  funds; 
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•  Accumulate  claims  for  purposes  of 
seeking  reimbursement  from  tbird 
parties  in  accordance  with  the  threshold 
amount  specified  In  the  State  plan;  and 

•  Identify  paid  claims  that  contain 
specific  diagnosis  or  trauma  procedure 
codes  for  follow-up  for  purposes  of 
identifying  potentially  Uable  third 
parties. 

5.  Audit  Trail  Requirements 

At  a  minimum,  an  approved  MMIS 
must  include  appropriate  manual  or 
automated  procedures  necessary  to 
readily  establish  and  maintain  audit 
trails  of  all  processing.  The  system 
must: 

•  Maintain  a  record  of  every  query 
directed  against  an  individual's  (i.e.. 
provider's  and  recipient's)  payment  and 
provider  enrollment  data  record  that 
results  in  an  outside  referral  or  update/ 
change  of  data,  including  the  identity  of 
the  person  or  organization  requesting 
that  query; 

•  Produce  appropriate  information  to 
establish  an  audit  trail  to  link  all 
program  management  and  financial 
reports,  documents  and  information 
sources  with  adjudicated  claims  and 
transactions; 

•  Produce  appropriate  information  to 
establish  an  audit  trail  of  all  systems 
edits  and  audits  in  force  for  any  period 
of  time. 

This  information  must  include,  at  a 
minimum,  a  description  of  the  edit  or 
audit,  the  computer  logic  employed,  the 
transactions  to  which  it  applied,  the 
disposition  status  as  a  resuU  of  the  edit 
or  audit  and  the  effective  date, 
transaction  date  and  authorization  date 
applicable  to  any  changes  to  systems 
edits  and  audits; 

•  Provide  an  audit  trail  for  every 
claim,  claim  record,  and  adjustment 
which  identifies  all  edits  and  audits 
failed  by  the  claim,  claim  record,  and 
adjustment  from  the  time  of  input  into 
the  system  through  the  adjudication 
process  as  well  as  the  resolution  and 
disposition  associated  with  each  edit 
and  audit  failure; 

•  Produce  appropriate  information  to 
establish  an  audit  trail  of  instances 
where  suspended  claims  with  failed  edit 
and/or  audit  conditions  are 
automatically  overridden  (i.e.,  claims 
released  for  further  processing  or  claims 
released  for  payment  or  denial  status) 
based  on  management's  authority  to 
make  such  decisions;  and 

•  Produce  appropriate  audit  trails  of 
data  maintenance  functions  that  are 
consistent  with  data  security 
requirements  and  include  for  each  data 
maintenance  transaction: 
+Transaction  date; 

+Effective  date; 


+Record  of  authorization;  and 
+Status  of  data  prior  to  and  subsequent 
to  the  data  maintenance  transaction. 

C.  Information  Retrieval  Requirements 

The  objective  of  the  MMIS 
information  retrieval  function  is 
improved  Medicaid  management 
through  automated  data  consolidation, 
organization,  and  information 
presentation.  (PM)  Whenever  a 
Medicaid  financial  payment  is  made, 
the  data  required  to  support  that 
payment  must  be  in  the  system  (42  CFR 
433.111.  433.112  (a)  and  (b)  and 
433.116(a)  and  45  CFR  201.5).  (PM)  All 
claims  processing  and  claims  support 
functions  must  provide  all  data  and 
information  required  for  information 
retrieval  processing  in  a  single 
comprehensive  reporting  system  unless 
specifically  waived  by  HCFA  (42  CFR 
433.111.  433.112  (a)  and  (b)  and 
433.116(a)  and  42  CFR  201.5). 
Integration  must  be  done  at  least 
quarterly  for  Federal  reporting,  and 
more  often  at  a  frequency  required  for 
State  reporting,  if  necessary  to  support 
claims  processing  functions.  The 
information  retrieval  requirements 
discussed  in  this  section  are  organized 
into  three  categories:  Operational 
Information  Requirements,  Program 
Management  Information  Requirements 
and  Surveillance  and  Utilization  Review 
(SUR)  Requirements.  These  three 
categories  are  for  discussion  purposes 
only  and  do  not  imply  that  these 
requirements  need  be  broken  down  into 
these  categories.  These  categories  are 
described  in  the  following  sections. 

Characteristics — The  information 
retrieval  requirements  discussed  in  this 
section  share  the  following  general 
characteristics: 

•  Information  may  be  presented  in  a 
variety  of  ways,  including  pre-designed 
or  ad  hoc  paper  reports,  on-Une  reports 
for  data,  graphs  and  charts; 

•  Requirements  need  not  necessarily 
be  achieved  exclusively  through  the  use 
of  traditional  integrated  hardware, 
software  and  related  procedures.  States 
may  wish  to  augment  their  information 
retrieval  capabilities  via  the  flexible  use 
of  resources  such  as  personal  computers 
and  related  software; 

•  Many  MMIS  data  sources  may  be 
accessed  to  meet  a  single  requirement. 
Conversely,  a  single  requirement  may  be 
met  through  a  variety  of  reports  and 
other  information  of  the  MMIS; 

•  The  level  of  detail  of  the 
information  produced  may  vary, 
depending  on  the  user  of  the 
information  and  the  specific 
requirement.  An  approved  MMIS  may 
provide  multiple  levels  of  information 
to  meet  the  same  requirement; 


•  The  fi^quency  with  which  the 
information  is  produced  or  accessed 
may  vary,  depending  upon  the 
requirement  and  the  performance  of  the 
operation  at  any  given  time.  However, 
States  must  also  achieve  applicable 
frequency  requirements  that  may  be 
called  for  as  part  of  the  MMIS 
reapproval  process; 

•  The  period(s)  of  time  reflected  in 
the  information,  or  used  for  comparative 
purposes,  may  vary.  The  State  should 
use  whatever  time  frames  it  would  find 
useful  to  determine  trends,  based  on  its 
knowledge  of  the  factors  affecting  the 
operation,  such  as  changes  in  fiscal 
agent  or  significant  legislated  program 
changes.  In  any  case,  sufficient  data 
must  be  retained  to  accommodate  the 
State's  selected  time  frames;  and 

,     •  Comparisons  or  trends  and 
projections  may  be  reflected  through  a 
variety  of  calculations  or  indicators, 
such  as  percents,  medians,  graphs,  etc. 
Information  Base — At  a  minimum,  an 
approved  MMIS  must  include  the 
capabihty  of  providing  an  information 
base  which  meets  all  operational, 
management,  and  SUR  processing 
requirements. 

The  information  base  must  meet  the 
following  requirements.  It  must: 

•  Contain  all  data  elements  and 
linkages  between  data  elements  capable 
of  supporting  data  analysis  and  report 
output  requirements  of  the  Medicaid 
program,  the  overall  administration  of 
program  pohcy,  the  analysis  of  actual 
program  experience,  and  the  monitoring 
of  provider  and  recipient  compUance 
with  program  rules  and  regulations, 
consistent  with  State  and  Federal  laws; 

•  Include  data  contained  within 
MMIS  and  the  data  sources  require*to 
support  claims  processing  including 
recipient,  provider,  claims  and  reference 
information; 

•  Be  structured  to  facilitate  ease  of 
access  by  the  end  user  and  to 
accommodate  rapid  and  efficient 
processing  of  requests  for  information; 

•  Support  the  primary  agency 
functions  of  claims  processing,  program 
operation,  management,  analysis  and 
monitoring,  utilization  review,  and 
Federal  reporting  requirements; 

•  Support  requirements  of  the  State 
plan  for  data  analysis  for:  all  provider 
types,  all  reimbursement  methodologies, 
all  types  of  benefits,  and  all  categories 
of  recipients; 

•  (PM)  Support  analysis  of  all 
alternative  delivery  systems  and  waiver 
programs  contained  in  the  State  plan 
(Sections  1929  and  1930  of  the  Act);  and 

•  Keep  in  step  with  changes  to  the 
Medicaid  program.  As  new  provider 
types  are  added  (e.g.,  primary  care 
physician  case  manager,  midwives. 
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home  and  community-based  services 
providers,  community  mental  health 
providers,  etc.).  the  information  base 
must  promptly  be  expanded  to  contain 
the  new  data  values  and/or  data 
elements. 

1.  Operational  Information 
Requirements 

An  approved  MMIS  must  produce 
operational  information  needed  to 
administer,  operate,  and  improve  the 
performance  of  claims  and  transactioo 
•  processing  functions.  For  purposes  of 
these  requirements,  transactions  include 
adjustments,  returned  documents 
providing  additional  claim  data  for 
suspended  claims,  verifications  of  prior 
authorization  approval,  updates  to 
claims  processing  support  information, 
internally  initiated  transactions  such  as 
suspended/pended  resolution  actions 
and  overrides,  and,  if  applicable, 
encounter  data  associated  with  non-fee- 
for-service  providers  and  waiver 
program  providers. 

The  system  must  provide  information 
sufficient  to  enable  State  program 
managers  and  data  processing  personnel 
to  effectively: 

•  Plan  and  control  claims  processing 
operations; 

•  Assess  throughput  efficiency; 

•  Identify  potential  processing 
problems,  prevent  and  manage  backlogs; 

•  Avoid  and  reduce  excessive  error 
rates; 

•  Identify  the  nature  and  source  of 
problems;  and 

•  Monitor  trends  and  determine 
whether  non-routine  action  is  necessary 
to  control  processes. 

At  a  minimum,  an  approved  MMIS 
system  must: 

•  PAjvide  information  to  allow 
management  to  identify,  control, 
balance  and  reconcile  claims  and 
transactions  in  the  system,  by  type  of 
claim  and  transaction; 

•  Provide  information  concerning  the 
volume  of  claims  and  adjustments  in 
suspense  and  provide  information  about 
error  source,  type  and  frequency; 

•  Provide  information  to  determine 
whether  claims  and  transactions  are 
being  processed  within  the  timeframes 
specified  in  State  and  Federal 
regulations,  and  in  fiscal  agent  contracts 
if  applicable; 

•  Provide  information  to  determine 
over  time  the  volume  of  claims  received, 
claims  returned  to  providers,  errors 
detected,  payments  approved  and 
denials: 

•  Provide  Information  to  monitor 
trends  over  time  in  the  volume  of  claims 
received,  the  volume  of  claims  returned 
to  providers,  including  returned 
doamienls  providing  additional  data  for 


suspended  claims,  errors  detected, 
payments  approved  and  denials: 

•  Provide  information  to  monitor  the 
actions  taken  to  resolve  errors  on  claims 
and  transactions,  the  frequency  with 
which  various  resolution  methods  are 
used  and  by  whom: 

•  Provide  information  to  analyze  the 
flow  of  claims  and  transactions  from 
receipt  through  final  disposition; 

•  Provide  information  to  monitor  the 
application  of  edits  and  audits  by  claim 
category  and  processing  cycle; 

•  Provide  information  to  identify, 
rank  and  analyze  the  reasons  for  claim 
denials  and  returns  to  providers; 

•  Provide  information  to  monitor 
trends  over  time  in  the  volume  of 
adjustments  received  and  their 
disposition; 

•  Provide  information  to  identify 
additions,  deletions,  and  changes  to  edit 
and  audit  criteria; 

•  Provide  information  to  monitor  the 
volume  of  claim  status  inquiries 
received,  the  frequency  with  which 
various  types  of  inquiries  are  received, 
and  the  maimer  in  which  they  are 
responded  to  or  resolved;  and 

•  Provide  information  to  monitor  the 
occurrence  and  accuracy  of  claims 
processing  support  information  updates. 

2.  Program  Management  Information 
Requirements 

An  approved  NIMIS  must  develop, 
maintain  and  provide  information  Uiat 
supports  major  program  management 
functions  and  activities  such  as  fiscal 
planning  and  pohcy  development,  and 
provide  information  on  both  provider 
and  recipient  participation  and  service 
delivery.  This  information  must  be 
organized  and  structured  into  functional 
information  areas  and  into  levels 
specific  to  the  user's  needs.  The 
functional  information  areas  are: 
Administration,  including  financial 
management;  Provider  Relations;  and 
Recipient  Relations. 

At  a  minimum,  an  approved  MMIS 
must  provide  sufficient  and  timefy 
Medicaid  information  to  analyze  the 
information  functional  areas,  and  to 
support  internal  and  external  reviews.  It 
must: 

•  Provide  claims  processing  related 
expenditure  information  to  allow 
management  to  monitor  and  compare 
program  expenditures  and  budgeted 
amounts  periodlcaily.  including 
comparison  of  actual  and  budgeted 
funds,  projections  of  expenditures,  and 
calculation  of  budget  variances.  This 
information  projects  cost  of  program 
services  for  future  periods  from  past 
experience.  Information  produced  must 
be  in  a  manner  com;>atibIe  with  the 
State's  budgetary  process  and  be 


organized  by  appropriate  budget 
elements  such  as  category  of  service  and 
aid  category; 

•  Provide  information  to  support 
financial  planning  and  policy 
development,  such  as  comparisons  of 
past,  current  and  future  financial  trends. 
Information  must  be  presented  by 
appropriate  categorizations,  such  as  aid 
category  within  category  of  service,  and 
include  trends  of  both  current  and 
anticipated  expenditures  in  relation  to 
use  of  services.  Information  must,  at  a 
minimum,  include  current  payments  to 
providers,  average  cost  per  eligible 
recipient  and  historical  trends  of 
payments  and  average  costs  to  make 
projections  of  funds  needed  in  future 
periods; 

•  Provide  managed  care-related 
expenditure  information  to  allow 
management  to  generate  financial 
reports  on  the  per  capita  payments 
made  to  managed  care  entities: 

•  Provide  periodic  information  on  the 
extent  of  fiinancial  liability  against  the 
program,  taking  into  consideration  the 
value  of  in-process  claims  and  the  value 
of  retroactive  adjustments,  including 
those  involving  TPL  and  cost-settlement 
activities; 

•  Provide  Medicare  participation 
information  on  the  level  of  Medicaid 
expenditures  for  recipients  who  also 
have  Medicare  coverage.  Recipient  and 
payment  information  must  describe  the 
financial  relationship  between  Medicare 
and  Medicaid  including;  number  of 
Medicaid  ehgibles  bou^t-in  for 
Medicare  coverage;  number  of  eliglbles 
not  yet  accreted  by  the  Social  Security 
Administration;  cost  of  part  A  and  part 
B  premiums  paid  by  Meidicaid;  and 
Medicaid  payments  for  Medicare  claims 
deductibles  and  coinsurance.  Related 
data  on  qualified  Medicare  beneficiaries 
(QMBs)  also  must  be  included; 

•  Provide  information  showing  the 
extent  that  providers  who  are  enrolled 
in  the  program  are  actually  providing 
services.  The  information  must  allow 
analysis  of  the  provider  participation 
through  the  examination  of  payments, 
services  furnished  and  recipients 
serviced  by  category  of  service,  and 
must  be  presented  by  time  periods  to 
establish  service  distribution  and 
participation  trends  for  planning  and 
control; 

•  Provide  third  party  information  for 
management  to  effectively  plan,  control 
and  manage  the  operation  of  the  TPL 
function,  including  information  on 
dollars  recovered  and  costs  avoided; 

•  Provide  claim  filing  information  to 
assist  financial  management  and 
provider  relations  staff  in  determining 
those  areas  of  provider  services  which 
have  delays  between  the  dates  of  service 
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and  the  dates  claims  are  received  for 
processing: 

•  Provide  prescription  drug  use 
information  to  assist  in  program 
planning  and  control  by  presenting  a 
drug  usage  frequency  analysis  which 
reflects  the  most  commonly  used  drugs 
and  ranking  of  expenditures  by  drug 
classification  codes,  and  by  recipient 
aid  category.  Information  must  be 
organized  in  a  manner  to  allow  for 
analysis  of  both  cost  and  potential 
abuse; 

•  Provide  information  showing 
recipient  participation  and  utiUzation  of 
services  indicating  both  payments  and 
number  of  recipients  by  aid  category. 
Information  must  be  presented  by  time 
periods  and  show  trends  of  activity; 

•  Provide  information  showing  the 
geographic  distribution  of  expenditures 
and  recipient  participation  at  the  county 
or  other  level  to  enable  program 
management  to  monitor  the  Statewide 
availability,  comparability  and  use  of 
services; 

•  Provide  information  on  the  usage  of 
services  compared  to  any  service 
limitations,  snowing  the  number  of 
recipients  and  service  xmits  by  aid 
category  and  category  of  service; 

•  Provide  information  to  support 
Federal  reporting  requirements  as 
contained  in  the  SMM;  and 

•  Provide  information  to  support 
institutional  and  capitation  fee  setting. 

3.  Surveillance  and  Utilization  Review 
(SUR)  Information  Processing 
Capabilities 

The  SUR  information  processing 
capability  of  an  approved  MMIS  draws 
upon  data  from  the  information  base 
and  must  utilize  a  variety  of  processing 
methodologies  to  identify  potential 
fraud  and  abuse  (42  CFR  part  455), 
trends  in  utilization  and  payment,  edit 
and  audit  failure,  and  patterns  of 
payments  and  utilization  inconsistent 
with  program  policy.  Cases  identified  by 
the  Surveillance  and  Utilization  Review 
Section  (SURS)  that  have  a  potential  for 
provider  fraud  and  abuse  should  be 
referred  to  the  Medicaid  Fraud  Control 
Unit  (MFCU)  in  those  States  which  have 
such  units.  The  referral  should  be  in 
accordance  with  the  memorandum  of 
understanding  in  effect  between  the 
Units  and  the  single  State  agency. 

SUR  information  capabilities  are 
organized  according  to  the  following 
processing  methodologies  and 
techniques:  Statistical  Analysis 
Requirements;  Exception  Processing 
Requirements;  Retrospective  Detection 
of  Edit/Audit  or  Policy  Failure 
Requirements;  Sampling  Requirements; 
General  Access  Features;  General 


Processing  Features;  and  Output 
Requirements. 

a.  Statistical  Analysis  Requirements. 
An  approved  MMIS  must  have  the 
ability  to  support  general  overall 
analysis  of  the  Medicaid  program,  both 
in  pre-defined  reports,  and  in  ad  hoc 
reports.  Specifically,  an  approved  - 
MMIS.  at  a  minimum,  must  be  able  to: 

•  Compute  program-wide  statistics  by 
areas,  such  as  benefit  type,  provider 
type,  recipient  category,  and  special 
program  category; 

•  Focus  on  specific  benefit,  provider, 
or  recipient  categories  at  the  request  of 
program  management. 

b.  Exception  Processing 
Requirements.  An  approved  MMIS  must 
be  capable  of  supporting  user  requests 
for  exception  reporting.  Exception 
processing  refers  to  the  process  of 
collecting  data  for  a  group  of  program 
participants  (providers,  recipients, 
contractors,  group  practices,  case 
managers,  etc.),  defined  by  a  common 
set  of  attributes  (location,  size,  specialty, 
age.  sex.  amount  paid.  etc.).  for  the 
purpose  of  detecting  exceptions  or 
outliers  to  the  group's  statistical  norms. 

It  should  be  emphasized  that  the 
exception  reporting  characteristics  and 
requirements  described  in  this  section 
represent  MMIS  capabiUties  to  support 
Utilization  Control  regulations  at  42 
CFR  part  456,  subpart  B.  The  systems 
requirements  set  forth  here  are  not 
intended  to  specify  or  mandate  the 
frequency  or  scope  of  exception 
processing.  Operational  requirements  of 
this  nature  must  be  in  accordance  with 
the  State  plan  and  MMIS  reapproval 
requirements. 

At  a  minimum,  an  approved  MMIS 
must  be  able  to: 

•  Perform  exception  processing  for 
the  purpose  of  detecting  potential  fraud 
and  abuse  (42  CFR  part  455)  for  all 
provider  types  who  are  directly 
reimbursed  for  their  services  and  for  all 
recipients  who  receive  directly  " 
reimbursed  services; 

•  Associate  individual  participants 
(providers,  recipients,  case  managers. 
etc.)  with  peer  groups  for  comparative 
analysis,  using  provider,  recipient,  and 
other  program  participant  data 
elements,  as  well  as  claims  (and  pseudo- 
claims  or  non-paid  transactions  where 
available)  data  elements,  and 
combinations  of  participant 
demographics  and  claims  data; 

•  Create  class  groups  for  all  different 
types  of  entities  authorized  by  the  State 
program;  e.g..  recipients,  servicing 
providers,  group  practice  (billing  ID) 
providers,  case  managers,  health  plans, 
and  primary  care  providers; 

•  Calculate  norms  for  participant 
groups  using  average  and  standard 


deviation  (or  other  statistical 
calculations  such  as  percentiles)  to 
compute  upper  and  lower  limits.  Users 
must  be  able  to  specify  upper  or  lower 
limits; 

•  Calculate  and  produce  frequency 
distribution  reports  on  user  requested 
report  items; 

•  Compare  individual  participants  to 
their  group  norms,  averages,  means, 
percentiles,  and  other  constants; 

•  (PM)  Apply  weighting  and  ranking 
to  the  exception  report  items  so  that 
individuals  with  high  potential  for 
exception  are  identified  and  ranked 
accordingly  (Section  1902(a)(30)  of  the 
Act  and  42  CFR  433.116.  455.21,  and 
456.21); 

•  Identify  individual  participant 
exception  to  group  norms  and  produce 
summary  profiles  displaying  their 
activity  and  identifying  the  utilization  - 
and  cost  factors  which  exceed  group 
norms; 

•  Retrieve  from  the  information  base 
all  services  associated  with  members  of 
the  user-defined  groups,  at  the  user's 
request,  and  according  to  data  selection 
parameters  estabUshed  by  the  user;  and 

•  Report  both  individual  and  class 
group  summary  statistics  so  that  the 
individual  exception  case  can  be  easily 
compared  to  the  group  norms; 

Appendix  II  sets  forth  guidelines 
concerning  the  following  components  of 
the  exception  processing  function: 

•  Categories  of  program  users  subject 
to  exception  processing; 

•  Criteria  for  establishing  peer 
groupings  within  the  various  categories 
of  program  users; 

•  UtiUzation  target  areas  on  which 
exception  processing  must  focus; 

•  Report  item  data  sets  for  each 
category  of  Program  User  (organized  by 
utilization  target  areas);  and 

•  Service  displays  to  be  available  on 
profiles  and  class  group  level  reports. 

c.  Retrospective  Detection  of  Edit/ 
Audit  or  Policy  Failure  Requirements. 
An  approved  MMIS  must  be  able  to 
detect  retrospectively  cases  where 
claims  processing  edits  and  audits,  or 
provider,  recipient,  or  reference  file 
maintenance  edits  and  audits  may  have 
failed,  been  improperly  installed,  or 
may  not  have  been  installed  at  all.  The 
system  must  also  be  able  to  detect  cases 
where  program  policies  have  been 
overridden  or  bypassed.  This  capability 
need  not  be  achieved  by  means  of 
special  reports  or  processing  but  can  be 
achieved  as  a  by-product  of  the  analysis 
of  a  variety  of  systems  generated  reports 
such  as  analysis  of  summary  profile 
reports  of  exceptional  providers  or 
recipients. 
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At  a  minimum,  an  approved  MMIS 
system  must  be  able  to  use  SUR 
infonnation  processing  capabilities  to: 

•  Detect  individual  cases  or  patterns 
in  which  Medicaid  p>olicy  appears  not  to 
be  correctly  implemented  in  the  claims 
processing  function:  and 

•  Identify  front-end  claims  edit  and 
audit,  and  provider,  recipient,  and 
reference  maintenance  failures  and 
errors. 

d.  Sampling  Requirements.  An 
approved  MMIS  must  be  able  to  support 
sampling  of  data  in  the  information  base 
for  a  variety  of  purposes  such  as 
provider  audits  ana  recoupment  of 
funds.  PM — At  a  minimum,  an 
approved  MMIS  must  have  the 
cai>abihty  to  randomly  select  and 
extract  samples  of  adjudicated  claims 
using  each  or  a  combination  of  the 
following  selection  parameters: 

•  Provider  type; 

•  Provider  u)  number; 

•  Invoice  type; 

•  Aid  category; 

•  Recipient  ID  number; 

•  Procedure  code; 

•  Dale  of  service; 

•  Date  of  payment;  and 

•  Geographic  area  (Section 
1902(a)(30)  of  the  Act  and  42  CFR 
455.13  and  455.17). 

(PM)  The  output  associated  with  this 
process  must  include  appropriate  totals, 
such  as  number  and  doUar  value  of 
claims  in  the  universe  from  which  the 
sample  was  selected,  as  well  as  totals 
applicable  to  the  sample  items  selected 
(42  CFR  455.13  and  455  17). 

(PM)  In  addition,  an  approved  MMIS 
must  have  the  capability  to  extrapolate 
sample  results  to  the  population  from 
which  it  is  drawn  using  generally 
accepted  statistical  techniques  (Sections 
1902(a)(30)  and  1903(r)(5)(A)  of  the  Act 
and  42  CFR  433  116,  and  part  456 
subpart  B).  This  capability  must  include 
the  ability  to  extrapolate,  at  various 
levels  of  confidence;  (1)  instances  of 
attributes  or  occurrences  in  the  sample; 
e.g.,  number  of  claims  with  errors;  and 
(2)  value  of  variables  in  the  sample;  e.g.. 
dollar  overpayments. 

e.  General  Access  Features.  Although 
each  Medicaid  agency's  program  differs 
from  all  others,  ail  share  a  common  set 
of  "entity  relationships";  i.e..  every 
Medicaid  program  maintains 
associations  between  itself,  providers, 
recipients,  benefits,  claims,  etc  These 
associations  can  be  specified  as  a  series 
of  business  rales  which  translate  agency 
policy  into  processes  executed  by  die 
system.  The  Information  base  must 
Incorporate  these  relationships  and 
pro\ide  access  to  them. 

At  a  minimum,  an  approved  MMIS 
must  provide  access  to  die  information 
base  by: 


•  Supporting  analysis  of  State 
program  cost  and  utilization,  both  in 
periodic  reports,  and  in  ad  hoc,  focused 
reports; 

•  Supporting  user  access  to  the 
information  base  such  that  user  reouests 
for  information  related  to  statistical 
analysis,  exception  processing,  feedback 
to  operations,  and  data  sampling  are  met 
in  a  reasonable  time  frame  and  are 
efficiently  executed; 

•  (PM)  Providing  end  users  (i.e.,  staff 
who  use  the  data)  with  easy  access  to  a 
parameter  driven  information  base 
(Sections  1902(a}(30)  and  ie03(r)(5)(A) 
of  the  Act  and  42  CFR  433.116,  455.21. 
and  456.21). 

•  (PM)  Providing  flexible  methods  of 
access  (i.e.,  the  user,  using  the  syntax 
and  vocabulary  of  the  system  access 
methodology,  can  specif  what  data  are 
to  be  selected  and  how  they  are  to  be 
processed)  (Sections  1902(a)(30)  and 
1903(r)(5MA)  of  the  Act  and  42  CFR 
433.116.  455.21,  and  456.21). 

•  (PM)  Allowing  the  user  to  specify 
which  data  elements  and  data  element 
associations  are  to  be  extracted  from  the 
information  base  and  what  calculations 
and  processes  are  to  be  applied  to  these 
selected  data  elements  ana  what  format 
is  to  be  used  for  the  output  (screen, 
paper,  electronic  media)  (Sections 
1902(a)(30)  and  1903(rH5)(A)  of  the  Act 
and  42  CFR  433.116, 455.21.  and 
456.21). 

•  Supporting  eSicient  linkages  or 
associations  between  key  data  elements 
by  requiring  at  a  minimum: 

+Association  of  all  referred  services  to 
the  referring/admitting/prescnbing 
provider; 

■♦•Association  of  diagnosis  to  procedure; 

•fAssociation  of  individual  providers  to 
their  group  practice; 

■♦•Association  of  periods  of  eligibility 
with  recipient  service  activity  (I.e., 
the  system  must  be  able  to  match  the 
eligibility  and  enrollment  status  of  the 
recipient  at  a  point  in  time  with  the 
service  rendered  at  that  same  time. 
The  system  must  be  able  to  connect 
eligibihty  and  service  data,  as  in 
reporting  how  many  pregnant  women, 
continuously  eligible  for  Medicaid 
during  the  pregnancy,  received 
prenatal  care  during  the  9  to  10  month 
period); 

— Linkage  of  all  services  to  a  single 
recipient  ID  regardless  of  the  number 
of  historical  changes  in  ED; 

— Cross-referendng  all  provider  IDs  to  a 
single  ID  and  to  report  separately  and 
collectively  on  provider  utilization; 

— Association  of  services  furnished  in  a 
clinic  setting  to  both  the  clinic  and 
the  servicing  provider,  and 


— ^Linkage  of  interim  and  final  hospital 

bills  into  a  single,  merged  record  of 

the  complete  hospital  stay; 

/.  Geneml  Processing  Features.  To 
support  the  above  functions,  an 
approved  MMIS  must  include  a  range  of 
processing  features  which  the  user  can 
call  upon  to  perform  the  basic  SUR 
requirements  of  exception  processing, 
program  analysis,  identification  of  failed 
policies  and  edits,  and  sampling  of 
historical  data.  These  processing 
features  may  be  accessed  through  us« 
commands  as  in  a  Control  File, 
Parameter  Data  Base,  or  automated 
"encyclopedia  of  user  instructions". 

(PM)  The  range  of  processing  features 
must  demonstrate  at  a  minimum  the 
abihty  to: 

•  UndupUcate  and  count  recipient 
IDs; 

•  Unduplicate  and  count  Case  IDs; 

•  Unduplicate  provider  IDs  (of  all 
types,  e.g.,  referring  provider,  servicing 
provider,  group  prac^ce,  rendering 
provider); 

•  Count  cmd  unduplicate  procedures 
and  associated  modifiers  (section 
1902(a)(30)oftheAct); 

•  (PM)  Compute  imduplicated  counts 
at  the  individual  participant  level  and 
any  designated  group  level,  based  on 
user  parameter  input;  for  example,  if 
one  individual  goes  to  doctors  A  and  B 
and  another  individual  goes  to  doctors 
B  and  C,  do  not  count  as  four  doctors, 
but  unduplicate  and  count  as  three 
doctors  (Section  1902(a)(30)  of  the  Ad); 

•  Total  units  of  service;  e.g.,  days, 
quantity,  days  supply; 

•  Unduplicate  ana  count  drug  codes; 
for  example,  certain  prescriptions  with 
the  same  specific  National  Drug  Code 
may  be  prescribed  in  varying  strengths 
(30mg,  50mg) — unduphcate  and  count 
the  prescriptions  separately.  Although 
they  are  the  same  drug  type,  do  not 
combine  them; 

•  Total  all  dollar  amounts; 

•  (PM)  Associate  provider  and 
recipient  characteristics  with  claim 
level  data,  e.g.,  provider  specialty 
associated  with  procedure  codes 
(Section  1902fa)(30)  cf  the  Act); 

•  (PM)  Compute  summary  totals  of 
information  by  major  entity  (provider^ 
recipient,  health  plan,  case  manager, 
etc..  and  their  associated  attributes;  e.g., 
type  of  provider,  type  of  recipient) 
(section  1902(a)(30)  of  the  Act); 

•  Perform  association  of  summary 
totals;  eg.,  add,  multiply,  divide,  andy 
or  use  Boolean  logic;  and 

•  Compute  frequency  distributions  oa 
user  selected  items. 

g.  Output  Requirements.  The  system 
must  produce  output  consistent  with 
the  type  of  request  for  information. 
There  are  no  specified  formats  or  media, 
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however,  output  must  meet  industry 

standards  for  legibility,  timeliness,  and 
appropriateness  of  the  presentation  to 
the  purpose.  State  perfonnance  must 
achieve  at  least  minimimi  output 
requirements  in  accordance  with  MMIS 
reapproN'al  requirements.  Where 
appropriate,  English  language 
descriptions  must  be  printed  in 
association  with  the  value/information 
codes  appearing  in  the  report. 

At  a  minimum,  an  approved  MMIS 
must  have  the  capability  to  produce  the 
following  outputs: 

•  Reports  summarizing  program-wide 
statistics  on  cost  and  utiUzation  of 
services  over  user-specified  time 
periods; 

•  Group  profiles  containing 
aggregation  of  data  for  groupings  of 
program  participants;  e.g.,  servicing 
providers  and  recipients; 

•  Summary  total  reports  displaying 
summary  statistics  for  all  requested 
data; 

•  Reports  shovving  comparative 
statistics  resulting  firom  exception 
processing; 

•  Frequency  distribution  reports; 

•  (PM)  Displays  of  report  items  by 
frequency,  payment,  ID  of  recipient  or 
provider  (section  1902(a)(30)  of  the  Act); 

•  (PM)  Individual  summary  profiles 
of  providers,  recipients  (also 
contractors,  case  managers,  etc.)  are 
subject  to  exception  processing  (section 
1902(a)(30)oftheAct); 

•  Claims  detail  reports  selected  by  a 
variety  of  data  elements  and  sorted  by 
user-selected  options  (selectable  data 
elements  must  include  servicing 
provider  ID,  referring  provider  ID, 
billing  provider  ID,  recipient  ID,  case  ID. 
as  well  as  procedure  and  diagnosis 
codes,  data  of  service  ranges  or  date  of 
payment; 

•  (PM)  Exception  logs  listing 
individual  participants  in  order  of 
severity  of  exception  (section 
1902{a)(30)  of  the  Act);  and 

•  (PM)  lists  of  top  designated  number 
of  diagnoses,  procedure  codes,  drug 
codes  for  groups  of  participants  and 
individuals  (section  1902(a)(30)  of  the 
Act). 

D.  System  File  Requirements 

The  following  data  elements 
contained  in  the  systems  files  are 
minimal  and  not  exclusive  requirements 
for  source  and  use  within  an  approved 
MMIS.  These  data  elements  are  derived 
from  State  plan  and  Federal  reporting 
requirements.  Data  elements  related  to 
services  not  covered  in  the  State  plan 
need  not  be  included.  The  Uniform 
Hospital  Discharge  Data  Set  (UHDDS), 
developed  through  the  National 
Committee  on  Vital  and  Health 


Statistics  (NCVHS)  and  required  by  HHS 
departmental  policy,  effective  January  1, 
1975  revised  July  31. 1985  (50  FR 
31038).  and  which  meets  current  Peer 
Review  Organization  requirements  of 
section  11205  the  State  Medicaid 
Manual  (SMM),  contains,  for  hospital 
service  only,  discharge  data  as  a  file 
requirement  and  is  identified  in  this 
section  as: 

•UHDDS  as  well  as  MMIS 
requirement 

*  "UHDDS  requirement  only 

At  a  minimum,  an  approved  MMIS 

must  include  the  following  data 

elements: 

1.  Recipient  Identification  Number; 

(A  number  that  imiquely  identifies  an 
individual  eligible  for  Medicaid 
benefits.) 

2.  "Recipient  Social  Security  Number 
(SSN); 

(The  number  used  by  the  Social 
Security  Administration  (SSA) 
throughout  a  wage  earner's  lifetime  to 
identify  earnings  under  the  Social 
Security  Program.) 

For  newborns  and  children  not  having 
a  SSN  but  covered  under  Medicaid,  use 
No.  1  above  to  identify  these  eligible. 

3.  Recipient  Social  Security  Claim 
Number; 

(The  number  assigned  to  an 
individual  by  the  SSA  iinder  which 
cash  benefits  (and  Medicare  benefits) 
are  paid  or  eligibility  is  estabUshed.) 

4.  Recipient's  Name; 

(The  name  of  the  recipient.) 

5.  "Recipient's  Residence  Address; 

(The  resident  address  of  the  recipient, 
including  zip  code.) 

6.  "Recipient's  Date  of  Birth; 

(The  date  of  birt^  of  the  recipient.) 

7.  ""(a)  The  edinic  origin  of  the 
recipient; 

(For  example.  White,  Black,  Hispanic. 
Asian/Pacific  Islander,  American 
Indian/Eskimo/Aleutian,  and  Other.) 

8.  "Recipient's  Sex  Code; 
(The  sex  of  the  recipient.) 

9.  Recipient's  Aid  Category; 

(A  unique  code  indicating  the  Federal 
aid  category(s)  under  which  a  recipient 
is  eligible  for  Medicaid  benefits  and 
used  for  Federal  reporting  as  specified 
in  42  CFR  part  435  and  covered  under 
each  State's  Medicaid  State  plan.) 


10.  Gross  Family  Income; 

(The  monthly  gross  income  for  the 
family  of  which  this  recipient  is  a 
member.) 

11.  Family  Size; 

(The  number  of  persons  in  the  family 
of  which  this  recipient  is  a  member.) 

12.  EligibiUty  Beginning  Date; 

(A  date  that  begins  a  period  in  which 
a  recipient  was  certified  as  eligible  to 
receive  Medicaid  benefits.) 

13.  Eligibility  Ending  Date; 

(A  date  concluding  a  period  in  which 
a  recipient  is  eligible  to  receive 
Medicaid  benefits.) 

14.  (a)  Third  Party  U ability  Code; 

(A  code  indicating  the  presence  of 
third  party  resources.) 

•*(b)  Expected  Principal  Source  of 
Payment;  (A  code  identifying  the  single 
major  source  that  the  patient  expects 
vdll  pay  for  his  or  her  bill.  Major 
soiirces  are: 

•  Self-pay 

•  Workers'  Compensation 

•  Medicare 

•  Medicaid 

•  Maternal  and  Child  Health 

•  Other  Government  Payments 

•  Blue  Cross 

•  Insurance  Companies 

•  No  charge  (fi^e.  charity,  special 
research  or  teaching) 

•  Other.) 

15.  Insurer  Name; 

(The  name  of  the  liable  or  potentially 
liable  health  insurance  company.) 

16.  Insurer  Address; 

(The  address  of  the  liable  or 
potentially  liable  health  insurance 
company.) 

17.  Policyholder  Name; 

(The  name  of  the  policyholder  or 
entity  to  whom  the  policy  was  issued.) 

18.  Policyholder/Recipient 
Relationship; 

(The  policyholder's  relationship  to 
the  eligible  recipient.) 

19.  Policy  Number; 

(The  nimiber  assigned  to  the 
insurance  contract.) 

20.  Insurance  Coverage  Begin  Date; 
(The  date  insurance  coverage  begins.) 

21.  Insurance  Coverage  End  Date; 
(The  date  insurance  coverage  ends.) 

22.  Insurance  Resource  Type; 

(A  code  which  identifies  the  typeis)  of 
coverage,  such  as  major  medical,  dental, 
vision  or  combinations  thereof.) 
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23.  SSN  of  an  Absent  Parent; 

(See  42  CFR  433  138  for  the 
conditions  under  which  this  piece  of 
information  must  be  captured.) 

24  Health  Maintenance  Organization 
(HMO)/Capitated  Plan  Enrollment; 

(A  flag  indicating  whether  a  recipient 
IS  enrolled  in  an  HMO  or  capitated  plan 
which  delivers  services  based  on 
premium  amounts.) 

25.  HMC'Capitated  Plan  Enrollment 
Date; 

(A  recipient's  date  of  enrollment  in  an 
HMO/capitated  plan.) 

26.  Recipient  On-Review  Indicator: 

(A  code  indicating  that  all  claims  for 
a  given  recipient  are  to  be  manually 
reviewed  prior  to  payment.) 

27  Recipient  Lock-In  Indicator; 

(An  indicator  which  shows  that  a 
recipient  is  restricted  to  a  speciftc 
provider  for  medical  services.) 

28  Lock-In  Provider  Number; 

(The  provider  number  associated  with 
the  capitated  plan,  lock-in.  or  other 
restricted  service.) 

29.  Cash  Grant  Indicator; 

(A  code  indicating  whether  or  not  the 
recipient  is  currently  receiving  cash 
assistance.) 

30.  Medicare  Type  Code; 

(A  code  indicating  whether  the 
recipient  is  covered  by  Medicare,  and,  if 
so,  whether  s/he  has  Hospital  Insurance 
Benefits  (Part  A)  and/or  Supplementary 
Medical  Insurance  Benefits  (Part  B). 

31.  Buy-In  Status  Code; 

((a)  The  code  indicating  a  recipient's 
statuswith  respect  to  the  State  'buying 
in"  and  paying  any  Medicare  Part  A  and 
Part  Bpremiums. 

(b)  The  code  indicating  a  recipient's 
status  respect  to  the  State  "buying  in" 
and  paying  any  Medicare  Part  A  and 
Part  B  premiums  for  qualified  Medicare 
beneficiaries  (QMBs).) 

32.  Buy-In  Eligibility  Date; 

(The  beginning  date  from  which  the 
recipient  is  eligible  for  the  Medicare 
Buy-In  Program.) 

33  Buy-In  Premium  Date; 

(The  date  associated  with  Medicare 
Part  A  and  Part  B  Buy-In  premium 
amounts.) 

34.  Buy-In  Premium  Amount; 

(The  amount  of  money  the  State  pays 
to  HCFA  each  month  per  recipient  for 
Medicare  Part  A  and/or  Part  B  Buy-In 
coverage.) 


35.  SSA-Information  Exchange  Code; 

(A  code  scheme  consisting  of  various 
^  numerical  codes  which  describe 
'  situations  that  can  occur  at  SSA  or  at 
the  State  level.) 

36.  Recipient's  EligibiUty  Certification 
Date; 

(The  date  the  State  certifies  an 
individual  meets  all  requirements  of 
eligibility  for  public  assistance, 
supplemental  security  income  (SSI)  or 
State  supplemental  benefits,  or 
Medicaid  benefits.) 

37.  Recipient's  Location  Code; 

(The  geographic  or  geopolitical 
subdivision  of  a  State  in  which  the 
recipient  resides  (such  as.  region, 
county,  or  district).) 

38.  Date  of  Death; 

(The  date  of  a  recipient's  death  as 
indicated  in  the  Social  Services  or  SSI 
file  after  an  official  notice  of  death  has 
been  received.) 

39.  Provider  Number  (State); 

(A  unique  number  assigned  by  the 
State  to  each  participating  provider  of 
services  such  as.  capitated  plans, 
primary  care  physicians,  case  managers, 
home-  and  community-based  services 
providers,  community  mental  health 
providers.) 

40.  Provider  Name; 

(The  name  of  the  provider  of 
Medicaid  services  as  used  on  official 
State  records.) 

41.  Provider  Address; 

(The  mailing  address  of  the  provider.) 

42.  Provider  Pay  to  Address; 

(The  address  to  which  Medicaid 
payments  to  a  provider  are  sent.) 

43.  Pay  to  Provider  Number; 

(The  provider  number  of  the 
individual  or  group  that  is  to  receive 
payment  if  different  ft-om  the  number  of 
the  provider  that  provided  the  service.) 

44.  Provider  Type; 

(A  code  indicating  the  classification 
of  the  provider  furnishing  health  and 
medical  services  as  approved  under  the 
State  Medicaid  plan.) 

45.  Provider  Beginning  Date  of  Service; 

(A  date  beginning  a  period  in  which 
the  provider  was  authorized  to  receive 
Medicaid  payments.) 

46.  Provider  Ending  Date  of  Service; 

(A  date  concluding  a  period  in  which 
the  provider  is  authorized  Medicaid 
payments  for  services  furnished.) 


47.  Provider  Federal  Identification 
Number; 

(The  number  assigned  to  an  employer 
for  Federal  reporting  purposes;  either 
the  Employer  Identification  Number 
(EIN)  or  the  SSN.) 

48.  'Medicare  Provider  Number; 

(The  identification  number  assigned 
by  HCFA  to  a  Medicare  provider,  any 
individual  or  entity  furnishing  Medicaid 
services  under  a  provider  agreement 
with  the  Medicaid  agency  (see  42  CFR 
400.203). 

49.  Provider  Year  End  Date; 

(The  calendar  date  on  which  the 
institutional  provider's  fiscal  year  ends.) 

50.  Provider  Specialty  Code; 

(A  code  used  to  indicate  the  certified 
medical  specialty(ies)  of  a  physician. 
such  as  neurology  and  podiatry.) 

51.  Provider  Credit  Balance  Amount; 

(The  amount  of  money  the  Medicaid 
program  owes  a  provider.) 

52.  Provider  Credit  Balance  Date; 

(The  processing  date  on  which  the 
last  amount  was  entered  in  the  Provider 
Credit  Balance  amount.) 

53.  Out-of-State  Provider  Code; 

(A  code  indicating  that  the  provider  is 
located  out  of  State.) 

54.  Per  Diem  Rate; 

(The  payment  amount  for  each  day  of 
care  in  an  institution  reimbursed  on  a 
per  diem  basis.) 

55.  Percent-of-Charges  Factor; 

(The  percent  of  a  provider's  charges 
that  constitutes  payment  for  certain 
categories  of  service.) 

56.  Rate  Effective  Date; 

(The  effective  date  of  the 
accompanying  per  diem  rate  or  percent- 
of-charges  foctor.) 

57.  Capitation  Fee; 

(The  monthly  payment  made  to  a 
capitated  plan  for  services  provided  to 
enrolled  recipients  by  specified  aid 
categories.) 

58.  Provider  Location  Code; 

(The  geographic  or  geopolitical 
subdivision  in  which  the  provider's 
place  of  business  is  located.) 

59.  Provider  Enrolled  Status  Code; 

(A  code  indicating  a  provider's 
certification  status  with  respect  to  the 
Medicaid  program.) 
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60.  Provider  Enrollment  Status  Date; 
(The  effective  date  of  the 

accompanying  provider  enrollment 
status  code.) 

61.  Provider  Group  Name  and  Address; 

(The  name  and  mailing  address  of  the 
provider  group.) 

62.  Provider  Group  Number; 

(The  number  assigned  to  the  group 
practice  of  which  an  individual 
provider  is  a  member.) 

63.  Transaction  Control  Number; 

(A  unique  nimiber  identifying  each 
claim  transaction  received  including  the 
date  the  claim  was  received.) 

64.  Total  Claim  Charge; 

(Hie  sum  of  all  charges  associated 
with  an  individual  claim.) 

65.  Medicaid  Amount  Paid; 

(The  amount  paid  by  Medicaid  to  a 
provider  on  a  claim  or  adjustment.) 

66.  Third  Party  Payment  Amoimt; 

(The  amount  of  payment  applied 
toward  a  claim  by  third  party  resources.) 

67.  Date  of  Adjudication; 

(The  date  a  claim  is  approved  for 
partial  or  full  payment  or  disapproved 
for  payment.) 

68.  Claim  Exception  Code; 

(A  code  indicating  the  nature  of  a 
failure  of  an  edit/audit  during  claim 
adjudication  processing.) 

69.  Payment  Date; 

(The  date  a  payment  instrument  was 
generated  for  a  claim  transaction.) 

70.  Date  Claim  Entered  Suspense; 

(The  date  a  claim  transaction  was 
initially  suspended.) 

71.  Claim  Category  of  Service; 

(A  code  defining  the  category  of 
service  furnished  (e.g.,  general 
inpatient,  pharmacy,  physician,  home 
health).) 

72.  Laboratory,  Medicare  Certified 
Indicator: 

(A  code  indicating  that  a  laboratory  is 
approved  as  meeting  the  requirements 
for  participation  in  Medicare.) 

73.  Laboratory  Service  Authorized  Code; 

(A  code  indicating  the  services/ 
procedures  that  a  laboratory  which 
meets  the  requirements  for  participation 
in  Medicare  is  authorized  to  perform.) 

74.  'Physician  Identification; 

a.  Attending  Physician  Number 
(The  provider  number  of  the 
physician  attending  an  inpatient  in  a 


hospital,  nursing  home,  or  other 
institution.  This  is  the  physician 
primarily  responsible  for  the  care  of  the 
patient  from  the  beginning  of  this 
institutional  episode.) 

••b.  OperaUng  Physician 

(This  is  the  physician  who  performed 
the  principal  significant  procedure.  See 
Data  Element  No.  99  below,  for 
definition  of  principal  procedure.) 

75.  Referring  Physician  Number; 

(The  provider  number  of  the 
physician  referring  a  recipient  to 
another  practitioner  or  provider.) 

76.  Prescribing  Physician  Number; 
(The  unique  identification  number  of 

the  physician  ordering  a  procedure  or 
prescribing  a  drug.) 

IT.  Diagnosis  Name; 

(The  generally  accepted  nomenclature 
for  a  diagnosis  consistent  with  the 
diagnosis  code.) 

78.  Diagnosis  Code; 

(A  table  of  codes  identifying 
diagnosed  medical  conditions,  as 
defined  by  the  International 
Classification  of  Diseases,  Version  9, 
Clinical  Modification;  i.e..  ICD-9-CM 
and  subsequent  editions.) 

79.  'Principal  Diagnosis  Code; 

(The  diagnosis  code  for  the  principal 
condition  requiring  medical  attention. 
"The  condition  established  after  study 
to  be  chiefly  responsible  for  causing  the 
patient's  athnission  to  the  hospital  for 
care  for  the  current  hospital  stay.  (HCFA 
requires  the  acceptance  of  ICD-9-CM 
coding.)) 

80.  Other  Diagnosis  Code; 

(The  diagnosis  code  of  any  condition 
other  than  the  principal  condition 
which  requires  supplementary  medical 
treatment.  '"Conditions  other  than  the 
principal  condition  that  coexisted  at  the 
time  of  admission,  or  developed 
subsequently,  which  affected  the 
treatment  received  and/or  the  length  of 
stay.  Exclude  diagnoses  that  relate  to  an 
earlier  episode  which  have  no  bearing 
on  the  current  hospital  stay.  (HCFA 
requires  the  acceptance  of  HCPCS 
coding.)] 

81.  Diagnosis  Related  Group  Code; 

(A  code  identifying  the  diagnosis 
related  group.) 

82.  Institutional  Admission  Date; 

(The  date  a  recipient  was  admitted  to 
a  medical  institution.) 

83.  Beginning  Date  of  Service; 

(The  date  upon%hich  the  first  service 
covered  by  a  claim  was  furnished.) 


84.  Ending  Date  of  Service; 

(The  date  upon  which  the  last  service 
covered  by  a  claim  was  furnished.) 

85.  'Discharge  Date: 

(The  date  an  inpatient  was  discharged 
from  an  institution.) 

86.  Place  of  Service: 

(A  code  indicating  where  a  service 
was  furnished  by  a  provider.) 

87.  'PaUent  Number 

(Any  number  assigned  by  a  provider 
to  a  recipient  or  claim  for  reference 
purposes,  such  as  a  medical  record 
number.) 

88.  Patient  Status; 

(A  code  indicating  the  patient's  status 
on  the  last  date  of  service  covered  by  an 
institutional  claim.) 

89.  Units  of  Service; 

(A  quantitative  measure  of  the 
services  furnished  to  or  for  a  recipient 
(e.g.,  day,  visits,  miles,  injections).) 

90.  Medicare  Cash  Deductible  Amount; 

(The  unmet  Medicare  deductible 
subject  to  payment  by  Medicaid.) 

91.  Medicare  Coinsurance  Charge; 

(The  Medicare  coinsurance  amount 
subject  to  payment  by  Medicaid.) 

92.  Medicare  Reasonable  Charge; 

(Payment  amount  recognized  as  the 
reasonable  charge  for  Medicare.) 

93.  Medicaid  CoPayment  Amount; 

(The  portion  of  the  claim  charge 
which  the  recipient  must  pay.  called 
coinsurance  when  expressed  as  a 
percentage  of  the  payment  amount.) 

94.  Prior  Authorization  Control  Number; 

(A  number  that  uniquely  identifies 
the  authorization  for  payment  prior  to 
the  delivery  of  a  service.) 

95.  Allowable  Procedure  Pa>'ment; 

(The  maximum  allowed  amount 
payable  for  a  particular  medical 
procedure,  treatment,  or  service  item.) 

96.  Prescription  Dispensing  Fee; 

(The  amount  allowed  to  a  dispenser  of 
drugs  as  compensation  for  his/her 
professional  services.) 

97.  Prescription  Number; 

(The  number  assigned  by  a 
pharmacist  to  a  prescription  at  the  time 
it  is  filled.) 

98.  Procedure  Names: 

(The  generally  accepted  nomenclature 
for  medical,  surgical,  dental,  etc. 
procedure.) 
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99.  Procedure  Codes: 

(Codes  identifying  medical 
procedures.  In  a  physician  or  outpatient 
setting  accept  and  use  exclusively  the 
HCPCS;  for  an  inpatient  setting,  ICD-^ 
CM  Volume  3  is  recommended.) 

•*a.  Significant  procedures 

(A  significant  procedure  is  one  that  is: 
surgical  in  nature;  or  carries  a 
procedural  risk;  or  carries  an  anesthetic 
risk:  or  requires  specialized  training.) 

•  'b.  Principal  significant  procedures 
(When  more  than  one  procedure  is 
reported,  designate  the  principal 
procedure  applying  the  following 
criteria: 

•  The  principal  procedure  is  the  one 
which  was  performed  for  definitive 
treatment  rather  than  performed  for 
diagnostic  or  exploratory  purposes,  or 
was  necessary  to  take  care  of  a 
complication. 

•  The  principal  procedure  is  that 
procedure  most  closely  related  to  the 
principal  diagnosis  or  the  complications 
that  arise  during  other  treatments.) 

100.  Drug  Code: 

•  (Codes  identifying  particular  drugs: 
e.g.:  National  Drug  Code,  drug  tables.) 

101.  Drug  Name: 

(The  generally  accepted  nomenclature 
for  a  particular  drug.) 

102.  Drug  Therapeutic  Classification: 

(The  therapeutic  group  in  to  which  a 
drug  is  categorized.) 

103.  Maximum  Days  Supply  of  Drugs: 

(The  maximimi  units  of  a  drug 
prescription  eligible  for  a  particular 
drug.) 

104.  Unit  of  Measure: 

(The  unit  in  which  a  drug  is 
dispensed  (e.g.,  cc,  capsiile,  tablet.) 

105.  Drug  Allowable  Cost; 

(The  generally  accepted  wholesale 
acquisition  cost  of  a  drug.) 

106.  Drug  Charge: 

(The  charge  submitted  by  a  provider 
for  a  given  drug  prescription.) 

107.  Drug  Cancellation  Date; 

(The  date  after  which  a  particular 
drug  is  no  longer  covered  imder  the 
State  Medicaid  program.) 

108.  'Discharged  Patient's  Destination: 

(A  code  indicating  a  recipient's 
destination  upon  discharge  bom  a 
medical  institution.  Codes  must 
identify: 

•  Discharged  to  home  or  self  care 
(routine  disdiarge) 

•  Left  against  medical  advice 


•  Discharged/Transferred  to  another 
short  term  general  hospital 

•  Discharged/Transferred  to  a  long 
term  care  institution 

•  Discharged/Transferred  to  home 
under  care  or  organized  home  health 
service  organization 

•  Discharged/Transferred  to  a  mental 
health  center 

•  Died 

•  Other.) 

109.  Procedure  Charge: 

(The  charge  for  an  individual 
procedure,  treatment,  or  service  item  as 
submitted  by  the  provider.) 

110.  Adjustment  Amount; 

(The  amount  (plus  or  minus)  by 
which  a  provider's  account  is  to  be 
changed.) 

111.  Date  of  Surgery: 

(The  date  on  which  a  surgical 
procedure{s)  was  performed  on  an 
inpatient.) 

112.  Valid  Sex  Indicator: 

(A  code  which  indicated  when  a 
procedure  or  diagnosis  is  limited  to  one 
sex  only.) 

113.  Age  Range  Indicator: 

(A  code  which  specifies  an  age  range 
when  a  procediu^  or  diagnosis  is 
limited  to  a  particular  age  group.) 

114.  Screening  Restilts  Code: 

(A  code  indicating  the  outcome  of  the 
various  screening  tests  performed.) 

115.  Screening  Referral  Code: 

(A  code  indicating  the  nature  of  any 
referrals  made  as  a  result  of  screening.) 

116.  Screening  Related  Treatment; 

(A  code  identifying  procedures  or 
services  received  as  result  of  screening.) 

117.  Family  Planning  Code; 

(A  code  indicating  whether  any 
diagnosis,  treatment,  drugs,  supplies, 
devices,  counseling  service,  or  other 
billed  services  or  materials  are  for  the 
purposes  of  family  planning.) 

118.  Certification  Review  Indicator; 

(Indicator  showing  that  review  was 
made  by  certification  of  a  recipient  who 
has  been  admitted  to  institutional  care 
including  approval  status.) 

119.  Certification/Recertification  Date; 
(The  date  of  certification/ 

recertification  of  a  recipient  who  has 
been  admitted  to  institutional  care.) 

120.  Certification  Status; 

(An  Indication  of  initial  certification 
status  of  a  patient  In  an  Institution.) 


121.  Nund>er  of  Requests  for  Extension: 

(The  number  of  times  an  extension  of 
certification  of  stay  was  requested  for  a 
patient  in  an  institution.) 

122.  Days  Certified  Initially; 

(The  nimiber  of  days  of  stay  certified 
initially  for  a  patient  in  an  institution.) 

123.  Total  Days  Certified; 

(The  total  nimiber  of  days  of  stay 
certified  for  a  patient  in  an  institution.) 

124.  Date  of  Application; 

(The  date  that  a  recipient  appfied  for 
eligibility  status  in  the  Medicaid 
program.) 

125.  Budgeted  Amount: 

(The  planned  expenditiues  for  various 
Medicaid  services  over  a  given  period  of 
time.) 

126.  Case  Number: 

(The  numbor  assigned  by  a  State 
agency  that  links  together  femily 
members.) 

Appendix  I— Detail  Systems 
Documentation  Requirements 

Systems  Design  Documentation 

The  system  design  documentation  is 
used  to  present  an  overview  of  system 
featiires,  function  and  processes.  It  must 
include  infiormation  siiJffident  to 
provide  an  understanding  of  how 
S3^em  components  interact  and  how 
the  system  relates  to  user  and  computer 
operations.  It  must  contain: 

•  Descriptions  of  inputs  and  outputs 

•  Data  definitions 

•  File/data  base  descriptions 

•  System  inventories 

•  Functional  and  system  flow 
descriptions  and/or  representations 

•  System  narratives. 

Programming  Documentation 

Programming  documentation  must 
provide  sufficient  commentary  and 
information  to  enable  program  problems 
resolution,  maintenance  activities,  and 
enhancements.  It  must  contain: 

•  Program  codes 

•  Source  code  compilations 

•  Program  definitions 

•  Report  and  screen  layouts 

•  Program  cross  references  and 
linkages 

•  A  program  change  log 

•  A  data  element  cuctionary  cross 
referenced  to  the  data  elements  defined 
in  section  D  of  these  requirements, 
System  ^ile  Requirements. 

Computer  Operations  Documentation 

Computer  operations  documentation 
consists  of  written  prooeduies  needed  to 
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operate  the  system,  i.e.,  to  run,  control 
and  balance  jobs. 
It  must  include: 

•  A  production  run  book 

•  Job  control  language 

•  Hardware  and  system  software 
configurations 

•  Data  communications  protocols 

•  Backup  and  recovery  procedures 

•  Maintenance  procedures  and 
schedules  for  all  applicable  operating 
system  software  and  equipment. 

User  Documentation 

User  documentation  consists  of 
written  procedures  and  instructions 
needed  by  the  end  users  (States,  fiscal 
agents,  providers  to  successfully  interact 
with  the  system.  It  must  include: 

•  Administrative  procedures 

•  Work  flow  diagrams 

•  Control  and  balancing  procedures 

•  Report  and  screen  layouts 

•  Data  entry/input  instructions 

•  Medical  and  program  policy 

•  A  comprehensive  claims  processing 
and  suspense  resolution  manual  that 
complements  the  suspended  claim 
system  requirement  in  the  Qaims 
Adjudication  and  Payment 
Requirements  section  of  these 
requirements 

•  Financial  operations  procediires  for 
adjustments,  recoupments,  retiimed 
checks 

•  File/database  maintenance  and  use 
procedures 

•  Reports  interpretation  and  use 
descriptions 

•  Descriptions  of  system  audit  trails 

•  Provider  billing  manuals. 

Organizational  Documentation 

Organizational  docimientation 
consists  of  information  for  management 
activities,  such  as  planning  and 
budgeting.  It  must  include: 

•  Orgaoization  charts 

•  )ob  descriptions 

•  Systems  resources  and  equipment 
necessary  to  operate  the  system. 

Appendix  N— Suggested  Exception 
Proceesing  Guidelines 

The  material  described  in  this 
supplement  represents  the  suggested 


scope  of  exception  processing  of  an 
approved  Medicaid  Management 
Information  System  (MMIS).  It  is 
expected  to  appear  in  the  SMM. 

The  following  sections  identify  eleven 
categories  of  program  users  that  should 
be  accommodated  in  the  exception 
processing  function  of  an  approved 
MMIS.  States  may  expand  and/or  refine 
these  categories  to  meet  their  unique 
exception  processing  objectives.  For 
each  category  of  program  user.  States 
also  should: 

•  Organize  program  users  into 
appropriate  peer  groupings; 

•  Define  various  utilization  target 
areas  (e.g..  Physician  prescribing 
patterns,  referral  practices,  etc.); 

•  Develop  appropriate  report  item 
data  sets  which  focus  on  each  target 
area;  and 

•  Develop  appropriate  service 
displays  to  be  available  on  individual 
profiles  and  class  group  level  reports. 
States  may  use  the  same,  equivalent  or 
expanded  versions  of  the  peer  group 
criteria,  utilization  target  areas,  report 
item  data  sets  and  service  displays 
identified  in  the  eleven  categories  of 
program  users.  Where  States  elect  to 
make  substitutions  based  on 
equivalence,  they  should  be  able  to 
demonstrate  that  substitutions  achieve 
the  same  objective  of  the  items  or 
concept  being  substituted. 

States  that  utilize  MMIS  to  manage 
their  capitation  or  other  non-fee-for- 
service  programs  may  employ  the  same 
exception  processing  guidelines  as  they 
logically  apply  to  these  programs.  For 
example,  individual  hedth  plans  may 
encompass  a  wide  range  of  program 
users  whose  services  could  be  profiled 
by  the  same  categories  listed  below. 
States  may  wish  to  modify  or  expand 
utilization  target  areas  and  upper  and 
lower  limits  to  accommodate  the 
different  practice  patterns  that  occur  in 
non-fee-for-service  environments. 

All  exception  items  must  be  used  in 
conjunction  with  volume  thresholds  to 
avoid  exception  on  individuals  who 
exceed  a  limit  but  whose  volume  of 
practice  is  small.  This  can  be  done  by 
exception  pattern  linkage,  denominator 
specification,  master  control  logic  or 


Setl: 


(A)  Drug  PrMcrlbing  Patterns 

Percent  of  recipients  receMng  prescription  onty 

S,,  2"®"°  o***  v»«>  tor  recipients  with  prescription  <inigf^'toi^iiiw^"^'ii^^i^ 

Percent  of  recipients  receiving  controlled  drugs  

Average  number  controlled  dnjgs  per  recipients  with  contooted  diiiM  "I 

Number  of  dMsrent  pharmacies  dispensing ._ 


other  State  specific  volume  threshold 
mechanisms. 

Minimum  service  (data  element) 
displays  must  be  available  on  profiles 
and  on  the  class  group  level: 

•  Displays  of  procedure,  diagnoses, 
drug  and  revenue  codes  must  have 
English  language  descriptions. 

•  For  each  displayed  value  the 
ranking  element,  e.g.,  dollars,  recipients, 
etc.,  should  also  reflect  the  percentage  it 
represents  of  the  total;  i.e.,  if  paid 
amount  is  shown  it  should  have  a 
corresponding  percentage  depicting 
those  dollars  as  a  percent  of  all  dollars. 

•  The  "N"  (number)  display  should 
be  at  least  10,  but  States  can  expand  the 
number  of  displayed  values  as  they 
wish. 

•  All  recipient,  case,  and  provider 
coimts  should  be  undupUcated. 

In  addition  to  exception  items,  reports 
should  include  key  information  such  as: 

•  Total  dollare  Medicaid  Paid 

•  Total  dollars  Medicare  Paid  (where 
appropriate) 

•  Total  UndupUcated  Recipients 

•  Percent  Recipients  in  Long  Term 
Care 

•  "Percent  of  Services  Rendered  in 
Class  Group 

•  "Percent  ofAll  Recipients  Seen  in 
Class  Group- 

•  "Percent  of  All  Dollars  Paid  in  Class 
Group 

•  "These  may  also  be  used  as 
exception  criteria  in  any  report. 

Category  1:  Physician  (Includes 
Medical  Doctor,  Osteopath,  Physician 
Clinics) 

Peer  Grouping  Criteria:  Specialty, 
Type  of  Practice  (Sole  or  Group 
Practice),  Geographical  Location. 

Target  Areas/Report  Items:  The 
exception  report  items  for  physician 
focus  on  the  following  target  utilization 
areas:  (A)  Drug  prescribing  patterns;  (B) 
referral  practices;  (C)  direct  services 
practices;  and  P)  recipient/case 
overutilization.  Upper  or  lower 
exception  indicators  are  noted.  The 
items  are  identified  in  sets  of  items  that 
should  be  linked  together  in  evaluating 
an  exception.  Actual  limits  should  be 
State/Program  specific. 


Typeof  Umit 


Upp»r. 
Ljower. 

Upp«r. 

Upper. 
Lower. 
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Set  1. 


(B)  Reftnal 


Percent  of  r6Cipter4s  reterred  to  otiar  piactitionerB 

Average  rxjmber  referraJs  per  recipient  (Mtti  referrals 

NiifTOef  of  different  practrtKxiera  referring  To" _ 

Set  2: 

Percent  of  services  referrals  trofn"  otfwf  practitiooeis 

Number  of  different  retorrrtg  ■From'  practWiorers  

Percertt  of  payments  resuifeng  From'  other  providers  

Set  3; 


Set  4 


Percent  of  rec»p»erts  wtv.  reterred  taboraJoiy/X-ray/di8gnostic  tests 

Average  nufT*er  referred  latxnatory/X-rayASagnostic  tests  per  recipient  with  referred  ta^te  "'"!!"!"""""" 

Nomoer  of  different  laboratory  X-ray/dJagnostK:  test  providers  referring  1o'  „ 

Total  doOars  gerwraled  by  referred  taboratory/X-ray/diagnostic  tests  providers  Z^"'"""""". 

Percent  of  a*  dollars  paid  to  laboratory/X-ray  diagnostic  test  providers  resulting  from  provkters"  reterrai 


Percent  referrals  to  own  group  rrember  (The  group<s)  to  wihich  »>e  physidan  being  analyzed  Is  also  a  member)  _ 

Percent  recipients  referred  to  own  group  member ^ ^  ^^ 

Average  number  referrats  to  own  group  per  redpieiTt !-i.!l"™""™!!!!"~!!!!!!!!!"!!]!!!!! 

Amount  paid  to  own  group  for  referrals  to  group „ ~ !!"!!!!l"""""i" " 

(C)  Direct  Services  PractiCM  Typs  of  Umit 

Average  number  vtsrts  (aU  types)  per  Day  (of  Service)  _ _ _ 

Percent  of  service  days  with  over  N  visits  „_ "...1™!™!™"."!!!!!".!!!!  I " 

Average  number  of  visits  per  recipient ...Z~....I. ~ 

Average  number  diagnostic  servicea  per  recipient  ._ "IZI........... " 

Average  number  direct  referred  d«gno6tic  sendees  per  redpiertt 


TypeofUmN 


Ratio  all  diagnostic  services  to  visits 


Average  number  all  ser^ces  (direct  and  referred)  biifed  per  redpianl 

Average  paid  (valued)  per  recipier*  

Percent  of  senices  high  cost  senMcss  (Inckxtes  visits  and  diagnostics)  „„.„. 

(D)  Recipisnt^Cas*  OvsnMizatiofi 

Average  services  per  case  10  

Average  services  tor  case  per  service  day  _ 1. '"",,,"" 

Average  number  of  redpienls  seen  per  case  „. .' 


Upper. 
Upper. 
Lmvec^Jpper 

lipper. 

LjowerAJpper. 

Upper. 

Upper. 

Upper. 

LowerAJpper. 

Upper. 

Upper. 

Upper. 
Upper. 
Upper 
Upper 

Upper. 

Upper. 

Upper. 

Upper  (also 
tower  if  pre- 
paW). 

Uppw(aleo 
lower  If  pr^ 
pe«). 

Upper  (also 
lower  if  pre- 
paid). 

Upper. 

Upper. 

Upper. 

Upper. 
Upper. 
Upper. 


Service  Displays  (Profiles  and  Class  Group) 

Top  N  Diagnosis  reported  on  direct  billings  by  dollars,  recipients  and  frequency. 
Top  N  Procedures  on  direct  billings  by  dollars,  recipients  and  frequency. 

fo  Ju'l?rv''co%^^:So':?pakateS^  "^'  ''"^""^^-  Tbi.«ho«ldbebasedonfirst9  digits  ofNDCor 

Top  N  Referred  Uboratory/X-Ray/Diagnostic  tests  by  dollars,  recipients  and  frequencv. 
Top  N  Procedures  Done  by  Referred  'to'  Practitioners  by  dollars.  "i        ^ 

Top  N  Outpatient  Surgical  Procedures  Reported  by  dollars,  recipients,  and  frequency 
Top  N  Recipients  Seen  (Non  Ambulatory /Surgery)  by  frequency  and  dollars. 
Top  N  Revenue  Codes  billed  by  dollars,  recipients  and  frequency 

Top  N  (Non- Ambulatory  Surdcai)  Procedures  reported  by  dollars,  recipients  and  frequency. 
Category  2:  Inpatient  Hospital  (Includes  ail  Acute  Inpatient  Services)  ^        J 

Peer  GroupmoCrUeria.  Teaching  Facility,  Tertiary  Service  Facility.  Geographic  Location  and/or  Bed  Size. 
target  Areas;T^eport  Items:  The  exception  items  for  hospitals  focus  on  the  followinc  tarset  utilization  araas-  IA» 

SfKi'Jti^v  "^""P  ^1"^^  "y"^*  %  .^*^*«»  ^^  use^RGs);  (B)  length  of  staj/and^la^a^^^d  (oSti^ 
care/tertiary  services  usage.  Items  are  identified  in  sets.  e    .      u  iv.,  uiuuu 


(A)  DRQ  Cycling 

Percent  recipianis  wfth  readmissions  

Avetage  number  readmissions  per  recipient  with  admission  !!!!!!!!!!!!!! 

Percent  recipients  readmitted  within  a  range  of  days  !,]'"""''™"" 


Percent  of  days  less,  at.  or  below  DRQ  average  length  of  stay 
Percent  of  rectptents  with  admissions  for  more  than  one  DRQ  . 
Number  of  recipients  with  DRQ  optimizirig 1 


Sett: 


(B)  Lwtgth  of  Stay/AnciNary  Ctawgaa 


Average  length  of  stay  per  admission 


Typeotlimit 


Upper. 
Upper. 
Upper.  (f4-N 
IS  range). 
Upper. 
Upper. 
Upper. 


Lower/upper. 
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Room  and  board  charge  as  percent  of  all  charges 

Average  payment  per  day  of  stay  

Set  2:  

Percent  admissions— emergency  (non-obstetric) 

Percent  admissions  through  emergency/outpatient  department  (non^stetrtc) 
Percent  adn>tssions— Weel«ends  Admission/Discharge  (non-obstetric) 

o8t  3! 

Total  admissions 

Average  paid  per  admission ""!!!!!!!!!!!!!!!!!!"!.""!!!!! 

Average  number  admissions  per  day .Z.......... 

Average  discharges  per  day i!i!!!!!!!!!!!."!!."!!!!!!!!!."."."!. 


(C)  Critical  Cara/Tertiary  SarvicM 

Percent  admisskKts  with  critical  care  days  (includes  neonatal) 

Average  crttical  care  days  per  Admissions  

Percent  admissions  with  high  level/revenue/procedures  code  e.g..  cardiac  catheterization  charpM 


Type  of  limit 


Lower/upper 
Lower/upper. 

Upper. 
Upper. 
Upper. 

Upper. 
Upper. 
Upper. 
Upper. 

Upper. 

Lower/upper. 

Upper. 


Service  Displajrs 
Top  N  DRGs  by  dollars,  recipients,  admissions.  ' 

Top  N  diagnosis  by  dollars,  recipients,  admissions. 
Top  N  Recipients  by  admissions,  dollars. 

Recipients  with  admissions  for  suspected  DRG  opUmizing  by  admissions  and  dollars.  Include  DRGs  for  each  admission 
CenterS^°'^       Outpatient  (Includes  Outpatient  FaciliUes.  CUnics  Billing  on  UB-e2.  (HCFA  1450)  Ambulatory  Surgical 

Peer  Grouping  Criteria:  Hospital-based.  Freestanding  and  Geographic  Location. 

Target  Areas/Report  Items:  The  items  for  outpatient  focus  on  the  following  utilization  target  areas:  (A)  admissions 
to  acute  care;  (B)  ambulatory  surgery;  (C)  service/recipient  volume;  and  (D)  recipient  case  overuUUzaUon.  The  items 
are  Identified  in  sets  indicaUng  hnkage  for  exception  analysis. 


1 1  (A)  Admissions  to  Acute  Care 

Percent  recipients  admitted  to  acute  care  (includes  obstetnc  admissions  but  not  false  labor.  Any  admission  from  outpatient  date 
of  service  through  three  days  after  the  outpatient  date  of  sendee  should  be  counted). 

Average  laboratory/X-ray/diagnostic  tests  per  recipient  admitted 

Average  outpatient  paid  for  services  to  recipients  admitted  !!!!!!!!!!!!!!!!!!!!!!!!!.!!!!!!! 

Average  length  of  stay  per  admission  for  recipients  admitted  -•."'"^!!»I"I!!"!'..."!!!"!!!."!!!!!!!!!!."."!!!!"!!!!"!  " 

(B)  Ambulatory  Surgery  (Note:  Users  may  wish  to  exclude  obstetric  detiveries) 

Percent  doOars  paid  for  ambulatory  surgery 

Average  paid  for  ambulatory  surgery  case  (include  any  follow-up  sendees  within  N  days  of  service) 

Average  ancillary  (diagnostic)  charges  per  ambulatory  case  (include  any  follow-up  services  within  N  daw"^  servrtce)' 

Percent  all  reapients  receiving  ambulatory  surgery 

Percent  ambulatory  surgery  billed  on  weekend  !!!!!!!!!!!!!!!!!!!!!."!!!!!!!!!!!!!!! 

Average  numt>er  ambulatory  surgeries  billed  per  day 1".".'.".;!""!!!!."."!.!!!!!!"!!!"!""!!!"!!!!!!" 

II  (C)  Recipient/Service  Volume 

Setl:       n 

Average  number  of  sen/ices  per  recipient  seen * 

Percent  recipients  with  multiple  visits "'"""!!"!"!!!"!!""!."."."."!!!!" 

Average  laboratory/X-ray/diagnostic  test  per  recipient  seen  .. . 

Set  2:  

Average  pharrriacy  charges  per  recipient  seen 

Percent  of  pharmacy  charges  of  all  ancillary  charges  ''.""!""!!!!.!!!!!!!!!!!!!!!!.!!"! 

Percent  of  recipients  with  pharmacy  charges  and  medicaid  visit  only  on  a  single  day  "!!!!!!!!!!!'"!"!"!""!" 


Set  3: 


Average  number  recipients  seen  per  week-day  (non-enr>ergency  room) 
Percent  of  services  on  weekend  


„  I  i  (D)  Recipient/Case  Overutilization 

Setl:       (I 

Average  sen/ices  per  case  ID  ^ 

Average  senrices  for  case  per  service  day '.Z'""'^"""'. 

Average  number  of  recipients  seen  per  case  


Type  of  Limit 


Upper. 

Upper. 
Upper. 
Lower. 


Upper. 
Upper. 
Upper. 
Upper. 
Upper. 
Upper. 


Upper. 
Upper. 
Upper. 

Upper. 
Upper. 
Upper. 

Upper. 
Upper. 


Upper. 
Upper. 
Upper. 


II  Service  Displays 

Top  N  Diagnoses  reported  by  dollars,  recipients,  and  frequency. 
Top  N  Outpatient  Surgical  Procedures  Reported  by  dollars,  recipients,  and  frequency. 
Top  N  Recipients  Seen  (Non-Ambulatory/Surgery)  by  frequency  and  dollars. 
Top  N  Revenue  Codes  Billed  by  dollars,  recipients  and  frequency. 

Top  N  (Non-Ambulatory  Surgical)  Procedures  Reported  by  dollars,  recipients  and  frequency. 
Category  4:  Pharmacy.  ^  h       j 
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Pew  Grouping  Criteria:  Hospital  Based,  Chain,  Community,  Long  Tenn  Care. 
/A^  I^!^  AreM/Report  Items:  The  exception  items  for  pharmacy  tocos  on  the  foUowing  utilization  review  tarcet  areas- 
\QlJ^y^  If™*  drugs;  (B)  control  drugs;  (C)  maintenance  drugs;  (D)  prescribes.  fE)  long  term  care  dispensing;  and 
(F)  recipient/case  oveniUhzaUon.  They  are  depicted  in  sets  indicating  necessary  hnkage  for  ex^ption  analysis 


(A)  Brand  Nanw  Drugs 

Percent  of  drugs  dispensed  tor  brand  names  

Average  r>t»T>ber  brand  rtame  presc»H>tton  drugs  per  redptent  with  brand  name  prewirtrt^ 

Average  patd  per  brand  name  preacr^ptton  drug „ 

Percent  at  deters  pe*d  tor  brand  name  prescrtptton  dnjgs !.]1""™!!!"!!.    " 


(B)  ControOed  Drugs 

Percent  of  presolptton  dmgs  for  conlro«ed  drugs  

Percent  reaptonts  »»fth  contro«ted  drugs _..... 3"" 

Average  conW  prescription  dnjgs  dispeosed  per  recipient  wtth  controJIed  drugs 

Average  days  supply  dispensed  per  oor«oied  drug  prascrtptJon 

Average  Cays  supply  dispensed  per  recipient  with  controJIed  drugs  _ 

(C)  Maintenance  Drugs 

Average  days  supply  for  maintenance  prescription  datgs  

Average  PurrHjer  refills  per  maintenance  prescription  drug 

Dispensing  fee  as  percent  of  payments  for  prescription  doigs _ ! ."!."! 

ToJal  paid  tor  maintenance  prescription  dnjgs ™!!™IiZ 


(0) 

Number  different  prescTit>es  (non-Jong  term  lower  care  prescription  drugs) 

Average  dnjg  payments  generated  per  prescriber 

Average  nufriber  prescription  drugs  per  pioecrtber 

(E)  Long  Tmrn  Ctrm 


TypeoflMl 


Setl: 

Percent  prescripoon  drugs  tor  long  term  care  recipients  

Average  paid  per  tong  term  ca^e  prescription  dnjg J^Z 

Average  days  suppiy  per  long  terni  care  prescription  drug ...1Z^1Z!....^ZZ 

Number  of  different  lor>g  term  care  prescriber .. 

Set  2: 

Percent  prescription  drugs  mainterunce  prescription  drugs 

Average  days  suppfy  for  nr»»nter^ance  prescription  drugs  ... 
Set  3:  " 

Percent  prescript«Dn  dmgs  bulk  purchase  type  prescription  drugs  (e.g..  ASA,  antacids) 
Average  paid  per  bulk  purctwise  type  prescriptton  drugs 


Sets 


Percent  prescription  drugs  tor  sedatives  and  tranquilizers 

Average  days  supply  per  recipient  sedatives  and  tranquilzers 


Percent  prescrtptioo  drugs  for  supplies  (e.g..  syringes) 

Percent  prescnption  drug  doilars  for  supplies 

Average  pa-d  per  stjpply  prescription  drug 

(F)  RecFpient/Case  Overutilizstfon 

Average  sarwces  per  case  ID „„ 

Average  services  for  case  per  service  day .™!"!!!!!!!!!!!!!™"!!!™!!!! 

Average  number  of  recipients  seen  per  case ""!""™."."!"."!!!."."" 


Upper. 
L*pper. 
Upper. 
Uoosr 

Upper. 
Upper. 
Upper. 
Upper 
Upper 

Lower. 
Upper. 
Upper. 
Upper. 

Lower. 

Uppw. 
Upper. 


Upper 
Upper. 
Upper. 
Lower. 

Uppw 
Lo««r. 

Lipper. 
Upper 

Upper 
Upper 

Upper. 
Upper 
Upper. 

Upper. 
Upper. 
Upper. 


Service  Display 

Top  N  Prescribes  by  dollars,  frequency  (number  of  Prescription  Drugs)  and  recipients. 

Top  N  Recipients  for  ControUed  Drugs  by  days  supply.  PrsscriptioD  Drugs,  dollars. 

Top  N  x\on-Long  Term  Care  Recipients  for  Prescription  Drugs  by  dollars.  Prescription  Drugs. 

Top  N  Long  Term  Care  Recipients  for  Prescription  Drugs  by  dollars.  Prescription  Drugs. 

I ?.P    >r?P*  ^®"^  ^  Prescribes  by  dollars,  frequency  (Prescription  Drugs)  and  recipients. 

.  I°P  ^  f!^^P^'°^  °™2s  (Non-Long  Term  Care)  by  dollars,  frequency  and  recipients. 
Top  N  LTC  Prescription  Drugs  by  dollars,  frequency  and  recipients. 

*  Note:  Users  aiey  opt  to  do  tiis  display  by  nine  digrt  NDC  code  elinilnatlng  package  size. 

Category  5;  Dentists. 

Peer  Groupinc  Criteria:  Specialty.  Type  of  Practice  (Sole  or  Group  Practice).  Geographic  Location. 
fAi  T^     Areas/iieport  Items:  The  exception  items  for  Dentists  focus  on  the  foHoWing  utilization  review  tarset  areas- 
i^JL^f^r^^r-^^?*   '^^  referTed  services;  (C)  split  billing;   (D)  service/recipient  Soli^Td  cS  ^pSat^ 
overuuhzation.  The  Items  are  depicted  in  sets  relevant  to  exception  analysis.  .       u  w  reupieni  case 


(A)  Presiilfcaii  Dntga  Qnciwdea  all  DmM 

Pe.w<int  recipients  with  anaigesks  (and  cootroJJed  prescription  dnjgs) 
Average  days  supply  tor  anaigeska  (per  contro«ed  prescription  drija)  ..". 


S|MCW»8«  and  dnles) 


Typeoflmil 


Upper. 
Upper. 
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Number  difterant  dtepenslng  pharmadM 


Percent  PBclptents  w)th  referrals  to  other  practitioriers 

Number  dWerent  practfttoners  referring  "To"  

Average  number  referrals  per  recipients  with  referrals 
Percent  referrals  to  menrtbers  of  own  group 


(B)  Referred  Servtcee 


(C)  Split  Billinge 

Ratio  of  Single  Surface  restorations  to  multi-surtace  restorations  - 

Ratio  of  amgie  or  unilateral  X-rays  to  tiit  mouth  X-rays ." 


(D)  Servtee/Redplent  Vohime 


Setl:    I' 

Average  paW  per  recipient 

Average  paid  services  per  recipient  ....  

Average  services  (non-diagnostic)  biQed  per  service  day 

Average  recipients  seen  per  service  day  

Average  numt>er  diagnostic  services  per  recipient  ._ 
Set  2: 

Average  number  restorations  per  recipient  with  restorations  . 

Average  number  extractions  per  recipient . ^., 

Percent  endodontics  on  deciduous  teeth 

Set  3: 

Percent  services  to  long-tenm  care  recipients 

Percent  payments  for  long-term  care  recipients 


Average  services  per  case  ID „ 

Average  services  for  case  per  service  day  ... 
Average  nunnber  of  recipients  seen  per  case 


(E)  ReclplentACaM  Oveirutinzation 


Typeofknitt 


Lower. 

Upper. 

LowerA^pper. 
Upper. 
Upper. 

Upper. 
LowerAJpper. 


Upper. 
Upper 
Upper 
Upper, 
Upper 

Upper 

Upper. 
Upper. 

Upper 
Upper 

Upper. 
Upper. 
Upper. 


Service  DiqpUy 

Top  N  Procedures  Billed  by  dollars,  frequency  and  recipients. 

Top  N  Recipients  by  dollars  and  frequency. 

Top  N  Referred  "to"  Practitioners  by  dollars,  frwiuency  and  recipients. 

Top  N  Prescribed  Prescription  Drugs  by  dollars,  frequency,  and  recipients. 

Top  N  Pharmacies  Dispensing  Prescription  Drugs  by  dollars,  frequency  and  recipients. 

Category  6:  Independent  Laboratories/Radiology. 

Peer  Grouping  Criteria:  Hospital-Based.  Chain.  Physician  Owned,  Geographic  Location.  Volume. 

Target  Areas/Report  Items:  The  exception  items  for  independent  laboratories/radiology  focus  on  the  fbUowinfi  utilization 
Sn"?^^  -^  ReWg  practitioners;  (B)  panel  splitting;  (C)  high  cost  testing;  andlJ))  service/redpient  v3ume.  They 
are  depicted  m  sets  reflectmg  hnkage  necessary  to  evaluate  exceptions.  f  j 


(A)  Referring  PraetWofMrt 

Number  different  referring  practitioners  Including  clinics 

Average  paid  to  the  Independent  laboratory  per  referrtng  pradtttoner  1_„"Z!!~ 
Number  different  refening  practitioners  for  high  cost  tests _"_.. 

(B)  Parwl  Test  Spotting 
Ratio  single  tests  to  parte!  tests  (indudas  tests  normally  bWabie  In  paneO 

Percent  of  tests  single  tests 

Percent  of  recipients  with  panel  test . 

Percent  of  recipients  with  single  tests  only 

(C)  High  Cost  Testa 

Percent  of  high  cost  tests  (high  cost  test  to  be  defined  by  State) 

Percent  of  paynients  for  Ngh  cost  tests „ '._ 

Percent  of  recipients  with  high  costs  tests ZZiiZIZTiiT 

Average  number  high  cost  tests  per  recipient  with  high  cost  teste  ..""11"  "I!..,.* 

(D)  Servlce/RecipieM  Votume 

Average  pennant  per  test _ 

Average  payment  per  redpJent „. 

Average  number  teste  per  recipient . 


Type  of  Limit 


Lower. 
Upper. 
LowaiAJpper. 

Upper. 
Upper. 
Lower. 
Upper. 

Upper. 
Upper. 
Upper. 
Upper. 

Upper. 
Upper. 
Upper. 


Service  Displays 

Top  N  Referring  Practitioners  by  dollars,  frequency,  recipients. 
Top  N  Recipients  by  dollars  and  frequency. 
Top  N  Tests  by  dollars,  frequency  and  recipients. 
Ret^*^°^  ^"  ^°^  ^*™  ^^^  FadUties  (Inchides  Nursing  Fadhties,  Intermediate  Care  Facilities  for  the  Mentally 
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Locftion.^"'"^'"^  ^"*'^*'  ^""""""'^y  Preestanding.  Hospital-Based,  Chain.  Physician  Owned.  Bed  Size.  Geographic 

Target  Areas/Report  Items:  The  excepUon  items  focus  on  services  provided  to  the  recipient  -while  in  the  faciUtv 
(A)  drug  and  supply  utihzaUon;  (B)  physician  services:  and  laciuiy. 

(C)  inpaUent  admissions.  The  items  are  depicted  in  sets  that  are  relevant  to  exception  analysis. 


Set  1: 


(A)  0019*  and  Suppiiea 


Percent  recipients  on  trarKiuilizers  and  sedatives 

Average  daily  dosage  of  tranquilizers  and  sedatives  per  recipiem  iiitti  toanqiiiliieri 

Average  days  supply  of  tranquilizers  and  sedatives  per  redpient  with  tranquilizers  and  sedatives  . 

Average  days  supply  of  maintenance  prescription  drugs  per  recipient  with  prescription  drugs 

Average  number  maintenance  prescnption  daigs  per  recipient  wi\h  prescription  drugs 

Average  days  supply  of  bulk  prescription  dnjgs  per  recipient  with  prescription  dnjgs "ZZ"Z 

Average  supplies  (e.g.,  syringe)  per  recipient 

Average  paid  for  supplies  per  recipient 

Set  4:  

Average  paid  for  prescription  drugs  per  recipient 

Percent  of  brand  name  prescription  drugs 

Number  different  dispensing  pharmacies ."!.""!!."."."." 


Set  1: 


(B)  Ptiysician  Services  and  Testing 


Type  of  limit 


Average  paid  per  physician  seeing  patients  In  facility  

Ratio  medical  doctor  visits  to  long  term  care  days !."!.!!.."!!!!!!!!!."!!!!!.".. 

Number  different  physicians  seeing  patients 

Set  2:  ■ 

Average  diagnostic  test  per  recipient  '. 

Average  rehabilitation/ancillary  service  per  recipient  "!!!!!!!!!"!!!!"!!!!!!! 

Average  independent  laboratory/X-ray  sen/tce  per  recipient  ."!"!.""""."! 

Average  paid  for  independent  laboratory/X-ray  per  recipient    """""'"""'Z 

Number  different  independent  laboratory/X-ray  providers 

Average  paid  to  independent  laboratory/X-ray  provider  for  recipients"'in"iong-temi  m^^ 

(C)  inpatient  Admissions 

Percent  of  recipients  with  more  than  one  hospital  admission 

Average  number  hospital  admissions  per  recipient  admitted  .!..."!."!."!."."!! 

Average  number  inpatient  bed  hold  days  per  month  ."!"!..!."."!!!!."!! 

Percent  admissions  to  Inpatient  for  suspect  quality  of  care  diagnosis 

Ratio  long-term  care  days  billed  (include  bed  hold)  to  recipients  per  month 


Upper. 
Upper. 
L^erAJpper. 

i.owef. 
Upper. 
LowerAJpper. 

Upper. 
Upper. 

Upper. 
Upper. 
Lower. 


LowerAJpper. 

Lower. 

Lower. 

Lower/Upper. 

Lower/upper. 

Upper. 

Upper. 

(.ower. 

Upper. 

Upper. 
Upper. 
Upper. 
Upper. 
Upper. 


Service  Display 

Display  Top  N  Recipients  by  length  of  stay,  dollars. 

Display  Top  N  Diagnosis  by  length  of  stay,  dollars,  recipients. 

nJ!E  «v  l°I  M  Sijy'!^!^^  ?"^8  Prescribed  by  dollars  (paid  to  pharmacies),  frequency  and  recipients. 

SSL  J  IrF  K  r^/"'^'^''  Seeing  Recipients  by  visits,  dollars  (paid  to  physicians),  recipients.  ^ 

SS];L«  V^  Independen  Laboratory/X-Ray  Provider  by  dollL.  frequency  and  recipients. 

Category  8:  TransportaUon  (Ambulance.  Taxi.  Van.  Etc  )  ^        J  k 

Peer  Grouping  Criteria:  Ambulance.  Van.  Taxi.  Chain.  Hospital  Based.  Geographic  Location 

h«  Jv^r.:?™^!     P^"!,  ^'^"''-  '^^^  excepUon  items  for  transportaUon  providers  focus  on  service  frequency  Thev  should 
be  reviewed  with  consideration  as  to  the  type  of  transportation  the  provider  is  authorized  to  rendS  '^"^°'^-  ^^^  '*'°"^^ 


(A)  Recipient/Service  Vaius 

Average  payment  per  trip  

Average  number  of  miles  per  trip  !!!]!!!!!!.."!!! 

Average  paid  per  mile "."""!....".""!!!..".".."!!.".".7.* 

Average  number  trips  per  recipient  i!!!!!!!."!."."."!!!!!!!™!!!." " 

Average  additional  charges  per  trip ""!.".."!.."."!!!!!!!!."!! 

Percent  trips  with  additional  charges .""!!!!!!!!!!!."!!!!!!!!!!." 

Percent  of  trips — emergency  !!!!"!""." ** 

Percent  of  trips  from  honie  to  doctor's  o«i<»  and  officeto  h<^ " 

Ratio  round  trips  to  one  way  trips '. 

Service  Display 

S?EinL\°Pri'  ^M 'P'^°if  ^y  ^^''  '^°"'^-  ^^^"'^^  P«"=«'^^  ^^"^  ranked  value  represents. 
Category  9:  Durable  medical  equipment  (DME)  SuppUes. 

Peer  Grouping  Criteria:  Chain.  Hospital  Based.  Community.  Pharmacy. 


Type  of  limit 


Upper. 
Upper. 
Upper. 
Upper. 
Upper. 
Upper. 
Upper. 
Upper. 
Upper. 
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r»il"?*!/'^*^^^  Items:  The  exception  items  for  DME  focus  on  the  following  utilization  review  tarset  areas 
(A)  Rental/purchase;  (B)  prescribes;  and  (Q  high  cost  DME. 


(A)  Rentel/Purcheae 

Ratio  lentab  tD  puKhat*  biOng  ._ 

Averagi  itays  lanM  par  carvlce  renW 

Average  days  renM  par  pwctwsabla  Kam 

Avaiaga  days  rantai  par  Radpiant  wNh  rental  equipment 

Percent  recipients  with  muMpie  rentals  Avacage  paid  per  rental 

Average  paid  per  redplant  wtth  rental 

Average  Paid  per  purchasatXe  Item _ „ „ „  J..._ 

(B)  Preeerlbee 

Numt)er  (Afferent  prescrfbes  ol  DME  suppdes 

Average  dollar  Amount  Generated  per  presa1t>er „™™,T 

(C)  High  Coat  DME 
Percent  of  Services  for  Higher  Cost  items  (e^,  more  expensive  «vhaei  chair) 
Percent  ol  Recipients  with  Higher  Cost  items  ._ __ 


TypeodmN 


Lowac/Mppar. 

Upper- 
Upper. 

l^ppe^ 
Upper 
Upper. 
Upper. 

Lower. 
Upper. 

UoDttr 
upper. 


Service  Ugplaj 

Top  N  Services  by  dollars,  days  rental,  recipients.  Each  ranking  vahie  should  Include  percent  of  total 
Top  N  Services  by  dollars,  and  days  r«itaL 

Top  N  Prescribes  of  I»<E  by  dollars,  days  rental  and  recipients. 
Category  10:  All  Other  Provider  Types. 

The  items  suggested  are  general  and  pnmde  broad  general  service/vohune  indicators.  States  can  develop  Proeram 
speafic  Items  for  these  provides  where  appropriate.  ^^ 


Average  sennces  per  recipient  

Average  paid  per  service _ 

Average  paid  per  recipient 

Average  services  \Mwi  per  service  day 


TypeofUfNit 


Upper. 
Upper. 
Upper. 
Upper. 


Service  Diq>lay 

Top  N  services  by  dollars,  frequency  and  recipient. 

Top  N  Recipients  by  Dollars,  and  frequency. 

Category  11:  Recipient. 

Peer  Grouping  Criteria;  Age,  EUgibility/Aid  Category,  Diagnosis,  Long  Term  Care  Status.  Geographic  Location. 
iA\  i!!*^  AJeas^Report  Rems:  The  exception  items  for  recipients  focus  on  the  following  utiUzation  reviev  target  areas: 
lAJ  Drug  utiUzaUon;  and  (B)  ambulatory  services  utilization.  They  are  described  in  sets  appropriate  for  excepUon  evalua- 


Total  prescriptton  dnjgs  _. „ 

Total  payments  to  provider  tor  prescrlplkjn  drugs  .... 

Average  number  prescrtpBon  drugs  per  month 

Total  oontroNed  and  atxised  prescrtpdon  dnigs  

Total  days  supply  cH  contfoOed  drugs _ 

Average  days  supply  of  controlled  drugs  per  month 

Number  different  prescribes  for  controlled  drugs  

Number  different  pharmacies  tor  controOed  drugs  ... 


(A)  Drug  litWation 


(B)  AmtHilatory  Services 

Number  medical  doctor/butpalient/dinlc/emargency  room  visits 

Number  different  outpaHent^nic/emergerK^  room  providers . 

Number  medical  doctor  visits ~."..".. 

Nunober  outpetientfclinic/emefgency  room  vtetts  with  pharmacy  charges"!!!!.! 


Type  cf  Hmit 


Upper 
Upper 
Upper 
Upper, 
Upper. 
Upper. 
Upper. 
Upper. 


Upper 
L^>per 

Lower/Upper. 
Upper. 


Service  Displays 

Top  N  Prescriber  ID's  ranked  by 
numbetr  of  prescriptions  and  dollars 
paid  to  pharmacies  for  prescriptions. 

Top  N  Physician  ID's  ranked  by 
nun^r  of  services  and  dollars  paid  to 
phjrsidans  for  services. 


Top  N  Emergency  Room/Outpatient/ 
Clinic  ID's  ranked  by  number  of  services 
and  dollars  paid  to  Emergency  Room/ 
Outpatient/Clinic  providers. 

Top  N  Prescriber  ID's  Ranked  by 
Number  of  Prescriptions  and  dollars 
paid  to  phannacies  for  prescriptions. 


Top  N  Physician  ID's  Ranked  by 
number  of  services  and  dollars  paid  to 
physicians  for  services. 

Top  N  Emergoxcy  Room/Outpatient/ 
Clinic  ID'S  Ranked  by  number  of 
services  and  dollars  paid  to  emergency 
room/outpatient/clinic  providers. 
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m.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive  on  proposed 
notices,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
in  preparing  the  final  notice,  we  will 
consider  all  comments  and  respond  to 
them  in  that  notice. 

IV.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
notice  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  States  are  not  considered  to 
be  small  entities. 

Previous  versions  of  the  State 
Medicaid  Manual,  part  11,  chapter  3, 
reflected  HCFA's  policy  of  utilizing  the 
MMIS-GSD  as  the  standard  for 
evaluation  of  systems  for  which  funding 
was  requested  under  section  1903(a)(3) 
of  the  Act.  Though  the  MMIS-GSD 
proved  to  be  a  valuable  resource  to 
States  during  initial  systems 
development  during  the  1970's.  the 
MMIS-GSD  does  not  reflect  many  of  the 
features,  functions,  capabilities  and 
technologies  found  in  today's  systems. 
Therefore,  HCFA  would  no  longer 
prescribe  the  MMIS-GSD  as  a  model  for 
new  systems  or  as  a  measure  of  existing 
systems.  Instead,  HCFA  would  adopt 
the  general  functional  requirements 
outlined  in  this  proposed  notice  for 
States  to  receive  HCTA  approval  for 
funding. 

As  previously  mentioned,  these 
functional  requirements  are 
restatements  of  existing  systems 
requirements.  They  have  been  restated 
to  more  accurately  reflect  the  functional 
capabilities  of  state  of  the  art  technology 
States  currently  employ.  Also,  while 
developing  the  restatements,  we  have 
identified  additional  requirements  that 
most  States  mrrently  perform  or  have 
the  systems  capability  to  perform. 
However,  these  requirements  have  never 
been  issued  in  part  11,  chapter  3,  of  die 
SMM.  We  are  taking  this  opportunity  to 
publish  these  additional  fimctional 
requirements  in  this  proposed  notice. 

Each  of  these  functional  requirements 
stands  on  its  own  statutory  or  regulatory 
authority  and  implements  program 
requirements  resulting  from  existing 
legislation  and  recently  enacted 
legislation,  as  is  referenced  in  the 
notice,  for  which  States  would  receive 
50  percent  FFP  for  administrative  costs. 
Except  for  minor  enhancements  that 
may  result  in  negligible  costs,  the  costs 
for  these  functional  requirements  have 


already  been  incurred  by  States:  (1)  To 
implement  these  requirements  for 
which  90  percent  Federal  funding  has 
already  been  paid,  and  (2)  to  operate 
them  as  part  of  MMIS  for  which  75 
percent  FFP  is  being  paid. 

For  those  States  that  may  require 
minor  enhancements,  we  estimate 
negligible  additional  costs  for 
implementing  and  maintaining 
revisions  to  the  MMIS. 

Section  1902(a)(30)  of  the  Act  serves 
as  the  primary  program  authority  to 
implement  these  additional 
requirements. 

A  State  plan  for  medical  assistance 
must  provide  such  methods  and 
procedures  relating  to  the  utilization  of, 
and  the  payment  for,  care  and  services 
available  under  the  plan  *  *  *  as  may 
be  necessary  to  safeguard  against 
unnecessary  utilization  of  such  care  and 
services  and  to  assure  that  payments  are 
consistent  with  efficiency,  economy, 
and  quality  of  care  •  •  •  . 

These  requirements  will  provide  the 
following  program  benefits: 

1.  Facilitate  the  implementation  of 
new  statutory  and  regulatory  program 
requirements; 

2.  Allow  for  more  accurate  and  timely 
payment  of  claims; 

3.  Reduce  the  instances  of  returning 
claims  to  providers; 

4.  Allow  for  easier  recovery  of 
misspent  program  dollars; 

5.  Further  refine  program  data  to  more 
efficiently  and  effectively  detect 
potential  fraud  and  abuse  which  will 
facilitate  more  referrals  to  Medicaid 
Fraud  Control  Units;  and 

6.  Improve  communications  between 
the  State  and  the  Federal  Government. 

Since  States  are  not  considered  small 
entities,  we  have  determined  and  the 
Secretary  certifies  that  this  proposed 
notice  would  not  have  a  significant 
effect  on  a  substantial  number  of  smeill 
entities.  Thus,  a  regulatory  flexibility 
analysis  under  the  RFA  is  not  required. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regiilatory  impact 
analysis  if  a  proposed  notice  may  have 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  which  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this 
proposed  notice  would  not  have  a 
significant  economic  impact  on  the 


operations  of  a  substantial  number  of 
small  rural  hospitals. 

V.  Information  Collection  Requirements 

This  notice  contains  information 
collection  requirements  that  are  subject 
to  Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980.  The  reporting  and 
recordkeeping  sections  identified  are 
currently  approved  imder  0MB 
approval  nimiber  0938-0247. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  July  30, 1993. 

Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc.  93-28379  Filed  11-19-93;  8:45  am] 

BtLUNO  CODE  4120-01-P 

Food  and  Drug  Administration 
[Docket  No.  93rM)425] 

Animal  Drug  Export;  Adequan®  Canine 
(Poiysulfated  Giycosaminoglycan 
Sterile  Injection) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Luitpold  Pharmaceuticals,  Inc.,  has 
filed  an  application  requesting  approval 
for  export  to  Canada  of  the  animal  drug 
Adequan®  Canine  (poiysulfated 
giycosaminoglycan  sterile  injection). 
The  drug  is  administered 
intramuscularly  to  dogs  for  the 
treatment  of  arUiritis. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
nonfood  animal  drugs  under  the  Drug 
Export  Amendments  of  1986  should 
also  be  directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Gates,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1617. 
SUPPl^MENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  airrently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
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requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3KC)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  sectioq  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
apphcation  for  export  to  faciUtate  pubUc 
participation  in  its  review  of  the 
apphcation.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Luitpold  Pharmaceuticals,  Inc.,  Animal 
Health  Division,  Shirley,  NY  11967.  has 
filed  an  apphcation  requesting  approval 
for  the  export  of  the  animal  drug 
Adequan®  Canine  (polysulfated 
glycosaminoglycan  sterile  injection)  to 
Canada.  The  drug  is  administered 
intramuscularly  for  the  treatment  of 
noninfectious  degenerative  and/or 
traumatic  arthritis  and  associated 
lameness  of  canine  synovial  joints.  The 
apphcation  was  received  and  filed  in 
the  Center  for  Veterinary  Medicine  on 
October  28, 1993.  which  shall  be 
considered  the  fiUng  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  apphcation 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
niunber  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  December  2, 
1993,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  Identified  above,  to  facihtate 
consideration  of  the  information  during 
the  30-day  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.Q  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  November  4, 1993. 
Robert  C  Livingston, 
Director,  Office  ofNewAmimal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  93-28553  Filed  11-19^3;  8:45  am] 
MLUNQ  COOe  4160-01-7 


[Docket  No.  93r4-0434] 

Lyphomed,  Division  of  FuJIsawa  USA. 
Inc.;  Withdrawai  of  Approval  of  a  New 
Drug  Application 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  drug  apphcation 
(NDA)  held  by  Lyphomed,  Division  of 
Fujisawa  USA,  Inc.,  2045  North  Cornell 
Ave..  Melrose  Park,  IL  60160-1002 
(Lyphomed).  FDA  is  withdrawing 
approval  of  this  application  because  of 
questions  raised  about  the  rehabihty  of 
the  data  and  information  submitted  to 
FDA  in  support  of  the  apphcation. 
Marketing  of  the  drug  has  been 
discontinued,  and  Lyphomed  has 
voluntarily  requested  withdrawal  of 
approval  of  the  apphcation  and  waived 
its  opportunity  for  a  hearing. 

EFFECTIVE  DATE:  November  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamar  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION:  Recently, 
FDA  became  aware  of  discrepancies 
concerning  the  data  used  to  support 
approval  of  the  following  NDA  held  by 
Lyphomed: 

NDA  19-539.  M.V.C  9+4  (Pediatric). 

Lyphomed  has  identified 
discrepancies  in  data  submitted  to 
obtain  approval  of  the  apphcation  listed 
above,  which  have  raised  questions 
about  the  rehabihty  of  the  data. 
Subsequently,  in  a  letter  dated  August 
12, 1992,  Lyphomed  requested 
withdrawal  of  this  NDA. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  NDA  hsted  above, 
and  all  amendments  and  supplements 
thereto,  is  hereby  withdrawn,  effective 
November  22, 1993.  Distribution  of  a 
new  drug  in  interstate  commerce 
without  an  approved  application  is 
xmlawful. 

Dated:  November  8, 1993. 
Murray  M.  Lumpkin, 

Deputy  Director  for  Review  Management, 
Center  for  Drug  Evaluation  and  Research. 
(PR  Doc  93-28555  Filed  11-19-93;  8:45  ami 
BILUNO  COOE  41*»-01-f 


National  Instttutea  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Board  of  Scientific 
Counselors 

Pxirsuant  to  Pubhc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Heart,  Lung,  and  Blood 
Institute  on  December  9  and  10, 1993, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  10,  room 
7N234,  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
pubhc  from  9  a.m.  to  5  p.m.  on 
December  9  and  from  9  a.m.  to  1  p.m. 
on  December  10  for  discussion  of  the 
general  trends  in  research  relating  to 
cardiovascular,  pulmonary  and  certain 
hematologic  diseases.  Attendance  by  the 
pubhc  will  be  limited  to  space  available. 

In  accordance  with  the  provision  set 
forth  in  section  552b(c)(6),  title  5.  U.S.C 
and  section  10(d)  of  Pubhc  Law  92-463, 
the  meeting  will  be  closed  to  the  pubhc 
from  1  p.m.  to  adjournment  on 
December  10, 1993  for  the  review, 
discussion,  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  including 
consideration  of  personnel 
quahfications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief. 
Communications  and  Pubhc 
Information  Branch,  National  Heart, 
Ltmg,  and  Blood  Institute.  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
phone  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Board  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Substantive  program  information  may 
be  obtained  bom  Dr.  Edward  D.  Kom, 
Executive  Secretary  and  Director, 
Division  of  Intramxiral  Research,  NHLBI, 
NIH.  Building  10,  room  7N214,  phone 
(301)  496-2116. 

Dated:  November  12, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-28559  Filed  11-19-93;  8:45  am) 
BILUNO  CODE  4140-01-M 
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National  Haart.  Lung,  and  Blood 
Institute;  Meeting 

IHirsuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b{c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Pubhc 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  TTiese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Name  of  Panel.  NHLBI  SEP  of  RFA  for 
Monoenergetic  X-ray  Systems  for 
Cardio\'ascular  Imaging. 

Dates  of  Meeting:  December  7, 1993. 

Time  of  Meeting:  8:30  a.m. 

Piace  of  Meeting:  Holiday  Inn,  Betbesda, 
Maryland. 

Affsnda:  To  evaluate  and  review  grant 
applications. 

Contact  Person:  Dr.  Andre  Premen,  5333 
Westbard  Avenue,  room  5A10,  Bethesda. 
Maryland  20892.  (301)  594-7480. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No«.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  November  12. 1993. 
Susan  K.  Fridman, 

Committee  Management  Officer,  NDi. 

(FR  Doc.  93-28562  Filed  11-19-93;  8:45  am) 

BILUNO  CODE  4140-01-4I 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  B 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Heart,  Lung,  and  Blood  Research 
Review  Committee  B,  National  Heart, 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  December  2  and 
3, 1993  at  the  Holiday  Inn  Chevy  Chase. 
Maryland  20815. 

This  meeting  will  be  open  to  the 
public  on  December  2,  from  8  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 


In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  United  States  Code, 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  December  2,  from  approximately  9 
a.m.  until  recess,  and  from  9  a.m.  until 
adjournment  on  December  3,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  could  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief. 
Communications  and  Public 
Information  Branch.  National  Heart. 
Lung,  and  Blood  Institute.  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  496-^236  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  Jeffrey  K  Hurst,  Scientific  Review 
Administrator,  Heart,  Lung,  and  Blood 
Research  Review  Committee  B, 
Westwood  Building,  room  555,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  (301)  594-7418.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.836,  Lung  Diseew;s 
Research,  National  Institutes  of  Health) 

Dated:  November  12, 1993. 
Susu  K.  Feldmen, 
Committee  Management  Officer.  SIH. 
IFR  Doc.  93-28563  Filed  11-19-93;  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  A 

Pvirsuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Heart.  Lung,  and  Blood  Research 
Review  Committee  A,  National  Heart. 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  December  2  and 
3, 1993.  at  the  Holiday  Inn  Oievy  Chase, 
the  Palladium  Center  ConfiBrence  Room, 
5520  Wisconsin  Avenue,  Chevy  Chase. 
Maiyland  20815. 

This  meeting  will  be  open  to  the 
public  on  December  2,  from  8  a.m.  to 


approximately  9  a.m.,  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  tide  5,  United  States  Code, 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
on  December  2,  from  approximately  9 
a.m.  until  recess,  and  from  9  a.m.  until 
adjournment  on  December  3.  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
apphcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  anti  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31. 
room  4A-21.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892,  301- 
496-4236.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the 
committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  Deborah  P.  Beebe.  Scientific 
Review  Administrator  (Acting),  Heart, 
Lung,  and  Blood  Research  Review 
Committee  A,  Westwood  Building,  room 
555.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892.  301-594- 
7418,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Donwstic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  National  Institutes  of  Health) 

Dated:  November  12. 1993. 
Susan  K.  Feldnan, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-28564  Filed  11-19-93;  8:45  am] 
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National  Institute  of  Allergy  and 
Infectloua  DIseasM;  Meeting:  Board  of 
Scientific  Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
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National  Institute  of  Allergy  and 
Infectious  Diseases,  on  December  6-8, 
1993.  The  meeting  will  be  held  in 
Building  4,  room  233,  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the 
public  on  December  6  from  9  a.m.  to  12 
p.m.  and  from  1  p.m.  to  2  p.m.  On 
December  7  the  meeting  will  be  open 
from  8  a.m.  until  10  a.m.  During  the 
open  sessions,  the  pennanent  staff  of  the 
Laboratory  of  Molecular  Microbiology 
and  the  Laboratory  of  Viral  Diseases  will 
present  and  discuss  their  immediate, 
past  and  present  research  activities. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  December  6  from  8:30  a.m.  until  9 
a.m.,  from  12  p.m.  imtil  1  p.m.,  and 
from  2  p.m.  imtil  recess;  on  December 
7  from  10  a.m.  imtil  recess;  and  on 
December  8  from  8  a.m.  until 
adjournment,  for  the  review,  discussion, 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  including 
consideration  of  personal  qualifications 
and  performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  xmwarranted 
invasion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  room  3C26,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
301-496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  John  I.  Gallin,  Executive  Secretary, 
Board  of  Scientific  Coimselors,  NIAID, 
National  Institutes  of  Health,  Building 
10,  room  4A31,  telephone  301-496- 
3006,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-301,  National  Institutes  of 
Health) 

Dated:  November  12, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc  93-28560  Filed  11-19-93;  8:45  am| 
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National  Instltuto  of  Child  Health  and 
Human  Development;  Meeting  of  the 
Board  of  Scientific  Counselors,  NICHD 

Piu^uant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Child  Health  and 
Human  Development,  December  3, 
1993,  in  Building  31,  room  2A52. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  12  noon  on 
December  3  for  the  review  of  the 
Intramural  Research  Program  and 
scientific  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  December  3  from  1  p.m.  to 
adjournment  for  th% review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Ms.  Mary  Plummer,  Committee 
Management  Officer,  NICHD,  6100 
Executive  Boulevard,  room  5E03, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  Area  Code  301,  496-1485, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  Board  members,  and 
substantive  program  information  upon 
request.  Individuals  who  plan  to  attend 
the  open  session  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Plummer  in  advance  of  the  meeting. 

Dated:  November  12, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-28561  Filed  11-19-93;  8:45  am] 

BILUNG  CODE  414»-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
tNV-930-4210-04;  N-57877,  CACA326851 

Realty  Action;  Exchange  of  Public 
Lands  In  Clark  County,  Nevada,  for 
Private  Lands  in  Washoe,  Lyon,  and 
Storey  Counties,  Nevada  and  San 
Bernardino  County,  California; 
Correction 

November  8, 1993. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction  notice. 

SUMMARY:  This  notice  corrects  errors  in 
the  legal  description  in  the  Notice  of 
Realty  Action  published  in  the  Federal 
Register  on  October  22, 1993,  on  pages 
54600  and  54601. 

1.  Page  54600,  column  3,  line  61: 
Change  T.  11  N.,  R.  3  E.  to  read  T.  11 
N.,  R.  3  W. 

2.  Page  54600,  column  3,  line  65: 
Change  T.  12  N.,  R.  3  E.  to  read  T.  12 
N.,  R.  3  W. 

3.  Page  54601,  column  1,  line  50: 
Change  Sec.  16:  SEV4NEV4SV2NWV4 
to  read  Sec.  16,  SEV4NEV4,  SV2NWV4. 

4.  Page  54601,  column  2,  line  18: 
Change  Sec.  20:  NV2NWV4SV2NVVV4. 
EV2SWV4  to  read  Sec.  20,  NWV4. 

EV2SWy4. 

Billy  R.  Templeton, 

State  Director,  Nevada. 

(FR  Doc.  93-28548  Filed  11-19-93;  8:45  am] 

BILLMO  CODE  4310-HC-M 

[NV-930-04-4210-05;  N-67141] 

Realty  Action;  Non-Competitive  Sale  of 
Public  Lands  In  Clark  County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amendment  of  NORA. 

SUMMARY:  The  Notice  of  Realty  Action 
(NORA)  published  in  the  Federal 
Register  on  April  16, 1993  (58  FR 
19840;  FR  Doc.  93-8889),  amended  by 
a  NORA  published  in  the  Federal 
Register  on  July  9,  1993  (58  FR  36986, 
FR  Doc.  93-16276),  is  further  amended 
to  change  the  legal  description  of  the 
proposed  Indian  Springs  and  Overton/ 
Logandale  soUd  waste  transfer  station 
sites  to. 

T.  16  S.,  R.  56  E.  (Indian  Springs),  sec. 

08:  NEV4NEV4SEV4SWV4 
T.  16  S.,  R.  68  E.  (Overton/Logandale), 
sec.  06:  EViSWV4NWV4SEV4 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
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laws,  incliiding  the  gsDeral  mining  laws, 
except  for  recreation  and  public 

[>urposes,  leasing  under  the  mineral 
easing  laws  and  disposal  of  mineral 
materials. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

All  of  the  other  terms  and  conditions 
of  the  original  NORA  continue  to  apply. 

Dated:  November  9. 1993. 
Colin  P.  Christensen, 
(Acting  District  Manager,  Las  Vegas.  NV). 
|FR  Doc.  93-28552  Filed  11-19-93;  8;45  am] 

BIUJNC  COOE  43ie-HC-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Hnanc*  Docket  No.  323S2] 

Soo  Line  Railroed  Company — 
Trackage  Rights  Exemption—  Ctiicago 
and  North  Western  Transportation  Co.; 
Exemption 

Chicago  and  North  Western 
Transportation  Company  has  agreed  to 
grant  overhead  trackage  rights  to  Soo 
Line  Railroad  Company  (Soo)  over  2.5 
miles  of  its  Hopkins-to-Cedar  Lake,  MN 
rail  line.  The  trackage  rights  extend 
from  the  Soo  connection  at  milepost 
16.2,  West  St  Louis  Park,  to  the 
Burlington  Northern  Railroad  Company 
connection  at  milepost  13.7,  in 
Minneapolis.  MN.  The  trackage  rights 
were  to  become  effective  November  12, 
1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  imder  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Wayne  C. 
Serkland.  1000  Soo  Line  Building,  105 
South  Fifth  Street.  MinneapoUs,  MN 
53402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
\mder  Norfolk  and  Western  Ry.  Co.— 
Trackage  Rights— BN.  354  LC.C.  605 
(1978).  as  modified  in  Mendocino  Coast 
Ry.,  Inc.— Lease  and  Operate,  360  LC.C. 
653  (1980). 

Decided:  November  15. 1993. 


By  the  Coaunission,  David  M.  KoDadmik. 
Director,  Office  of  Proceeding 
Stdaey  L.  Strickland.  |r.. 
Secretary. 

{FR  Doc.  93-28586  Filed  11-19-93:  8:45  am] 
aaiMO  COM  TMs-ei-^ 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  coiJlponent  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether  section 
3504(h)  of  PubUc  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Qearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  lime  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503.  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  INSPASS  AppUcaUon 


(2)  1-833.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  This  form 
is  used  to  facilitate  entry  into  the 
United  States  by  fi^uent  travelers 
bom  the  United  States,  Canada. 
Bermuda,  and  Visa  Waiver  Pilot 
Program  (VWPP)  countries  through  an 
automated  inspections  processing. 
The  system,  called  INSPASS, 
combines  an  enrollment  process  with 
biometrics  technology  (hand 
geometry)  to  be  used  for  the 
accelerated  inspections  processing. 

(5)  250,000  annual  respondents  at  .166 
hours  per  response 

(6)  41,500  annual  burden  hours 

(7)  Not  applicable  under  section  35040i) 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Petition  for  a  Nonimmigrant  Worker 

(2)  1-129.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  This  form 
is  used  to  petition  for  tempcn-ary 
workers  and  for  the  admission  of 
Treaty  Traders  and  Investors.  It  is  also 
used  in  the  processes  of  an  extension 
of  stay  or  for  a  change  of  status  to  the 
nonimmigrant  classes. 

(5)  110,000  annual  respondents  at  1.41 
hours  per  response 

(6)  155,100  annual  burden  hours 

(7)  Not  applicable  under  section  3504(h) 

(1)  Application  of  Waiver  of  Groimds  of 
Excludability 

(2)  1-601.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households,  fhw 
information  provided  on  this  form 
will  be  used  to  determine  an 
appUcant's  eligibility  for  a  waiver  ot 
excludability  from  the  United  States 
under  Section  212  (g).  (h),  or  (i)  of  the 
Act 

(5)  3,000  annual  respondents  at  .50 
hours  per  response 

(6)  1,500  annual  burden  hours 

(7)  Not  apphcable  under  section  3504(hj 

(1)  Application  for  Advance  Permission 
to  Return  to  Unrelinquished  Domicile 

(2)  1-191.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households. 
Information  collected  on  this  form 
will  be  used  by  the  Service  to 
determine  whether  an  applicant  is 
eligible  for  status  under  section  212(c) 
of  the  Act. 

(5)  300  annual  respondent  at  .25  hours 
per  response 
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(6)  75  annual  burden  hours 

(7)  Not  applicable  under  section  3504(h) 

(1)  Petition  for  Alien  Fiance(e) 

(2)  1-1 29F.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  Through 
the  filing  of  this  form,  a  United  States 
dtizea  may  facilitate  the  entry  of  his/ 
her  fiance(e)  into  the  United  States  so 
that  a  marriage  may  be  concluded 
within  90  days  between  the  U.S. 
citizen  and  the  beneficiary  of  the 

fetition. 
20,000  annual  respondents  at  .50 
hours  per  response 

(6)  10,000  annual  burden  hours 

(7)  Not  applicable  under  section  3S04(h) 

(1)  Petition  for  Alien  Relative 

(2)  1-130.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  and  households.  The 
information  collected  on  this  form 
will  be  used  to  determine  eligibility 
for  benefits  sought  for  relatives  of  U.S. 
citizens  and  lawful  permanent 
residents. 

(5)  825,000  annual  respondents  at  .50 
hours  per  response 

(6)  412.si00  annual  burden  hours 

(7)  Not  applicable  uinder  section 
3504Q[i). 

Public  comment  on  these  items  is 
encouraged. 

Dated:  November  16, 1993. 

Lewis  Anmki, 

Departmant  Qearance  Officer.  Department  of 
Justice. 

[FR  Doc  93-28569  FUed  11-19-^3;  6:45  am] 

BiUMQ  OOOe  4410-t1-li 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on 
September  28, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ["the  Act"),  The 
Frame  Relay  Forum  ("FRF")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership. 

The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provtsions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  tiie  identities  of  the 
additional  members  of  FRF  are: 
NETUNK,  Ltd.,  Raleigh.  NC;  OKI 
America.  Inc.,  New  York,  NY;  and 


Prsmisys  Communications,  Palo  Aho. 
CA. 

KDO,  Inc.  a  member  of  FRF,  has 
changed  its  name  to  KDD  America.  Inc. 

The  following  are  no  longer  members 
of  FRF:  Advanced  Computer 
Communications;  Convex  Computer 
Corporation;  ON  Navtel;  Newport 
Systems  Solutions;  SynOptics 
Communications:  and  TranSwitch 
Corporation. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  FRF.  Monbership 
remains  open,  and  FRF  intends  to  file 
additional  Mrritten  notifications 
disclosing  all  changes  in  membership. 

On  April  10, 1992,  FRF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  2, 1992  (57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  July  1. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  30, 1993  (58  Fed.  Reg. 
45532). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitnist  Division. 
(FR  Doc  93-28549  Filed  11-19-93;  8:45  ami 
BftUNO  CODE  4410-01-11 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  FUoJect  No.  92-09 

Notice  is  hereby  given  that,  on 
October  21, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
participants  in  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  92—09,  Utled 
"Evaluation  of  Toxicity  of  Hydrogen 
Fluoride  at  Short  Exposure  Times," 
filed  written  notifications 
simultaneoiisly  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  membership 
changes  in  the  project.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintifEs  to  actual 
damages  imder  specified  circumstances. 
Specifically.  Amoco  Corporation. 
Chicago,  IL  and  Elf  Aquitaine,  Inc.,  King 
of  Prussia,  PA  have  become  members  of 
the  project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  the  venture  remains 
open,  and  the  parties  intend  to  file 
additional  written  notification 


disclosing  all  changes  in  membership. 
Information  regarding  participation  in 
the  project  may  be  obtained  from:  Dr. 
PA.  Naro,  Environmental  and  Health 
Sdenoes  Laboratory;  Mobil  Oil 
Corporation.  P.O.  Box  1029,  Piincetown. 
NJ  08543-1029. 

On  April  12. 1993,  the  participants  in 
PERF  Project  No.  92-09  filed  the 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  pubhsbed  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  Jirne  2, 1993  (58  FR  31416). 
Joseph  H.  Widmar, 

Director  of  Operations.  AntHrust  Division. 
[FR  Doc  93-28551  Piled  11-19-93;  8:45  am) 
BIUMO  COOe  4410-01-M 


Notice  Pursuant  to  the  National 
Coopwvthre  Research  and  Production 
Act  of  1993;  Research  hito  Field 
Emission  Display  Technology 

Notice  is  hereby  given  that,  on 
September  28, 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  use.  4301  et  seq.  ("the  Act").  Pixel 
International  S.A.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  cooperative  research 
venture  entitled  the  FED  AlUance  (the 
"venture").  The  notifications  were  filed 
for  the  purpose  of  invoicing  the  Act's 
provisions  Umiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  are  Pixel  International 
S.A.,  Rousset.  FRANCE;  and  Texas 
Instruments  Incorporated.  Dallas,  TX. 
The  objective  of  the  venture  is  to 
conduct  research  in  the  area  of  Field 
Emission  Displays  ("FED"),  an  enabling 
technology  for  flat  panel  displays,  and 
specifically  to  investigate  and  promote 
advancements  and  improvem«its  to  the 
FED  technology  owned  or  controlled  by 
Pixel  and  licensed  to  each  of  the 
members  of  the  venture.  It  is  anticipated 
that  the  members  of  the  venture  will 
develop  multiple  applications  of  FED 
technology  including,  without   " 
limitation,  applications  relating  to 
computers,  consumer  electronic 
products,  aviation  and  aerospace, 
telecommunicatitms,  automotive  and 
industrial  uses. 

Additional  members  are  expected  to 
join  the  venture,  and  the  parties  intend 
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to  file  additional  written  notification 
disclosing  all  changes  in  membership. 
JoMph  H.  Widmar, 

Dinctor  of  Operations.  Antitrust  Division. 
(FR  Doc.  93-28550  Filed  11-19-93;  8:45  ami 

MUJNO  COOe  4410-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  030-30082;  UcwtM  Na  4»- 
26888-01  ;EA  93-033] 

N.V.  Enterprises,  Evanston,  Wyoming 
82601;  Issuance  of  Confirmatory  Order 

The  Nuclear  Regulatory  Commission 
is  publishing  the  attached  Confirmatory 
Order  that  restricts  N.V.  Enterprises  and 
Neal  A.  Cox  from  owning,  managing  or 
acting  as  Radiation  Safety  Officer  of  any 
entity  engaged  in  NRC  licensed 
activities  for  a  period  of  three  years.  The 
purpose  of  this  action  is  to  provide 
public  notice  of  a  significant 
enforcement  action. 

Dated  at  Rockville.  Maryland  this  16th  day 
of  November  1993. 

For  The  Nuclear  Regulatory  Commission. 
James  Lieberman, 
Director.  Office  of  Enforcement. 
I 

N.V.  Enterprises  (NV)  formerly  held 
NRC  Byproduct  Material  License  No. 
49-26888-01  (License),  issued  on  July 
19, 1988  by  the  Nuclear  Regulatory 
Commission.  The  License  authorized 
the  possession  and  use  of  sealed  sources 
in  industrial  radiography.  The  license 
expired  on  July  31, 1993.  An  appUcaUon 
for  renewal  of  the  License  was  not  filed. 

n 

An  inspection  by  the  Nuclear 
Regulatory  Commission  (NRC)  was 
conducted  on  October  22, 1991,  at  the 
Licensee's  facility  in  Casper,  Wyoming. 
This  inspection  and  a  subsequent 
investigation  identified  one  violation  of 
NRC  requirements,  a  failure  to  wear 
alarm  ratemeters  during  the 
performance  of  industrial  radiography. 
The  investigation  determined  this 
violation  to  have  been  willful  on  the 
part  of  the  ovmer  and  president  of  NV, 
Mr.  Neal  A.  Cox.  On  May  7, 1993,  the 
NRC  issued  an  Enforcement  Action  (EA 
93-033)  against  NV  consisting  of  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty— $4,000 
(Notice).  On  June  1, 1993,  the  Licensee 
filed  an  Answer  and  a  Reply  to  the 
Notice  and  requested  that  the  NRC 
permit  NV  to  terminate  its  license  in 
lieu  of  paying  the  civil  penalty.  In 
telephone  conversations  on  Jime  14, 
1993  and  September  21, 1993,  Neal  A. 


Cox  advised  the  NRC,  Region  IV  office 
that  he  would  not  own,  manage,  or  act 
as  Radiation  Safety  Officer  (RSO)  of  any 
entity  engaged  in  NRC  licensed 
activities  for  a  period  of  three  years  If 
the  NRC  would  withdraw  the  civil 
penalty.  On  July  27, 1993,  the  Licensee 
submitted  a  Certificate  of  Disposition  of 
Materials  and  a  request  for  termination 
of  its  License.  Based  on  the  information 
submitted  by  NV  and  NRC  confirmation 
of  receiot  of  the  devices  containing  the 
licensed  radioactive  material  by  the 
transferee,  the  NRC  is  satisfied  that  NV 
has  transferred  all  of  its  licensed 
materials. 

m 

The  Notice  proposed  a  $4,000  dvil 
penalty  and  the  Licensee  filed  an 
Answer  and  a  Reply  to  the  Notice.  In 
telephone  conversations  on  June  14, 
1993  and  September  21, 1993,  with 
Charles  Cain  of  the  NRC.  Region  IV, 
Neal  A.  Cox  agreed  that  he  would  not 
own,  manage,  or  act  as  RSO  of  any 
entity  engaged  in  NRC  licensed 
activities  for  three  years  and  would 
terminate  his  license,  if  the  NRC  would 
withdraw  the  civil  penalty.  As  the 
parties  desire  to  resolve  all  matters 
pending  between  them,  Neal  A.  Cox 
agrees,  for  a  period  of  three  years  from 
the  date  that  he  signs  this  Confirmatory 
Order,  that  he  will  not  own,  manage,  or 
act  as  Radiation  Safety  Officer,  of  any 
entity  engaged  in  licensed  activities 
within  the  jurisdiction  of  the  NRC  for 
that  same  period  of  tisie. 

IV 

Accordingly,  pursuant  to  section  81, 
161b,  161i,  186,  and  234  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202.  2.205,  and  10  CFR  Parts  30,  34, 
and  150,  it  is  hereby  ordered,  stipulated 
and  agreed  between  the  NRC  and  Neal 
A.  Cox  as  follows: 

1.  The  NRC  withdraws  the  civil 
penalty  of  $4,000  as  proposed  in  the 
Notice  dated  May  7. 1993  (EA  93-033). 

2.  For  a  period  of  three  years  from  the 
date  Neal  A.  Cox  signs  this 
Confirmatory  Order,  Neal  A.  Cox,  will 
not  own,  manage,  or  act  as  Radiation 
Safety  Officer  of  any  entity  engaged  in 
licensed  activities  within  NRC 
jurisdiction,  including  an  Agreement 
State  licensee  working  under 
reciprocity,  for  that  same  period  of  time. 

3.  This  Confirmatory  Order 
constitutes  settlement  without  payment 
of  a  civil  penalty  proposed  in  the  Notice 
dated  May  7, 1993  (EA  93-033). 
However,  if  Neal  A.  Cox  violates 
paragraph  2  of  this  Section,  then  the 
civil  penalty  of  $4,000  will  be  reinstated 
by  an  Order  Imposing  Civil  Penalty  and 


the  dvil  penalty  of  $4,000  will  be  due 
in  full  within  30  days  of  the  date  of  that 
Order  Imposing  Civil  Penalty. 

4.  Neal  A.  Cox,  NV,  and  their 
successors  and  assigns  waive  the  right 
to  contest  this  Order  in  any  manner, 
including  requesting  a  hearing  on  this 
Order  or  the  Order  Imposing  Qvil 
Penalty,  should  one  be  issued  as 
provided  in  paragraph  3  of  this  Section. 

5.  NRC  License  No.  49-26888-01  is 
terminated  by  attached  Amendment  No. 
2. 

Dated:  November  S,  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman. 

Dated:  November  2, 1993. 
For  N.  V.  Enterprises. 
Neal  A.  Cox. 

[FR  Doc.  93-28604  Filed  11-19-93;  8:45  amj 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Postal  Service. 

ACTION:  Notice  of  new  routine  use  for 

existing  system  of  records. 


SUMMARY:  The  purpose  of  this  notice  is 
to  provide  information  for  public 
comment  on  the  Postal  Service's 
proposed  to  add  a  new  routine  use  to 
USPS  Privacy  Act  System  050.020— 
.Finance  Records— Payroll  System.  The 
new  routine  use  will  permit  disclosure 
of  certain  employee  payroll  information, 
through  computer  matching  efforts, 
regarding  wages,  expenses, 
compensation,  reimbursement  and  taxes 
withheld  to  the  Internal  Revenue 
Service.  This  notice  complies  with 
subsection  (e)(ll)  of  the  Privacy  Act. 
which  requires  agencies  to  publish 
advance  notice  of  any  new  use  of 
information  in  a  8}'stem  of  records. 
DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed  new 
routine  use.  This  proposal  will  become 
effective  without  further  notice  30  days 
from  the  date  of  this  publication 
(December  22, 1993).  unless  comments 
are  received  on  or  before  that  date 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  may  be  mailed  to 
Records  Office,  U.S.  Postal  Service,  475 
L'Enfant  Plaza  SW.,  room  8831. 
Washington.  DC  20260-5240  or 
delivered  to  room  8831  at  the  above 
address  between  8:15  a.m.  and  4:45 
p.m.,  where  they  will  be  available  for 
inspection  during  those  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
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^leila  Alien,  Records  Office,  (202)  26ft- 
4869. 

SUPPianENTARY  fl«F0RMAT10N:  The  Postal 
Service  (USPS)  Is  proposing  a  new 
routine  use  for  its  Privacy  Act  System  of 
Records,  USPS  050.020,  Finance 
Records— Payroll  System.  Routine  l^ 
No.  2  of  this  system  of  records  provides 
for  disclosure  of  name,  address,  social 
secuikv  number,  wages  and  taxes 
withhedd  to  federal,  state,  and  local 
government  agencies  having  taxing 
authority.  Routine  Use  No.  27  of  this 
system  provides  for  disclosure  of  those 
data  elements  relevant  to  identifying 
individuals  who  owe  delinquent  federal 
taxes  or  returns  to  the  IRS  under 
computer  matdiing  efforts.  The 
proposed  Routine  Use  Na  30  Mrill 
permit  the  USPS  to  provide  information 
about  specified  categories  of  employees' 
wages,  expenses,  compensation. 
reinU)ursement,  and  taxes  withheld  to 
the  IRS.  also  through  computer 
matching.  This  information  will  oiable 
the  IRS  to  detennine  whether  employees 
in  specified  categories  properly  reported 
information  on  their  tax  returns,  and 
whether  corrective  action  is  warranted. 

For  example,  the  IRS  has  requested 
infonnatian  to  determine  whether  rural 
canieca  «dio  receive  business  expense 
reimborsement  from  the  Ua*S  ara 
properly  reporting  this  as  income  on 
their  tax  returns.  The  proposed  routine 
use  would  enable  the  USPS  to  supply 
the  reqttested  Information  to  the  IRS. 

Since  information  disclosed  imder 
this  new  routine  use  will  assist  in  the 
administretion  of  federal  tax  laws,  the 
proposed  routine  use  is  dearly 
compatible  with  the  purposes  for  which 
records  are  maintained  in  USPS 
050.020.  Accordbigly,  the  Postal  Service 
is  adding  Routine  Use  No.  30  to  USPS 
050.020,  as  shown  below.  A  full 
description  of  this  system  of  records  last 
appeared  at  57  FR  57515,  dated 
December  4, 1992. 

USPS  050.020 
SYsrai  mame: 
Finance  Records-4>ayToll  System. 


ROUTINE  USES  Of  RECORDS  MMNTAtNEO  IN  THE 
SYSTEM,  MCLUOWQ  CATEGOflCS  V  USERS  AND 
THE  PURPOSES  OF  SUCN  USES. 

30.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  to  the  Internal  Revenue  Service 
under  computer  matching  efforts,  but 
limited  only  to  those  data  elements 
relevant  to  making  a  determination  as  to 
the  proper  reporting  for  income  tax 
purposes  of  an  employee's  wages, 
expenses,  compensation, 


reimbursement,  and  taxes  withheld,  and 

to  taking  corrective  action  as  warranted. 

Stanley  F.  Mires. 

Chief  Couasel,  Legislative  Divisioa. 

[FR  Doc  83-28608  Filed  ll-ll»-^a>.  8:45  ami 
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SECUfflTIES  AND  EXCHANGE 
COMMISSION 

(niliaia  No.  34-3811;  fWe  No.  SB-Ame»- 
93-2S] 

Sdf-Reguiatory  Orgmlzatiom;  OidM* 
Approving  PrepoMd  Ruto  Changs  l>y 
th«  American  Stock  Exchange,  Inc. 
Relating  to  the  Trading  of  Optlona  on 
th«  North  American 
Telecommunlcatlona  Index  and  Long- 
Term  Optlona  on  the  Full-Value  end 
Reduced-Value  Nortti  American 
Telecemmunieationa  Index 

November  12. 1993. 
L  Introdoctioa 

On  September  8. 1993.  the  American 
Stock  Exchange  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities  and 
Exchange  Act  of  1934  ("the  Act")i  and 
rule  igb-4  thereunder.'  a  proposal  to  list 
and  trade  index  options  on  the  North 
American  Telecommunications  Index 
("Telecommunications  Index"  or 
"hjdax"). 

Notice  of  the  proposed  rule  changes 
was  published  for  comment  and 
appeared  in  the  Federal  Roister  on 
October  18. 1993.*  No  cammeoU  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  proposel. 

n.  Description  of  the  Proposal 

A.  Introduction 

The  Exchange  is  proposing  to  list  and 
trade  options  on  the 
Telecommunications  Index  The  Index 
is  a  new  index  developed  by  the 
Exchange  and  comprised  of  either 
stocks  or  American  Depositary  Receipts 
("ADRs")  traded  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  Amex.  or 
through  the  National  Market  System 
("NMS")  tier  of  the  NaUonal 
AssodatiOT  of  Securities  Dealers,  Inc. 
("NASD")  Automated  Quotation 
("NASDAQ")  system.*  The  Amex  also 

M5U.S£.7««(bXl)(1988). 

M7CFRI40.l9b-4(1993). 

>  S«e  Securities  Exdiaitg«  Act  Raiaisa  No.  33035 
(October  8, 1«93).  U  FR  53750  (October  18, 1993). 

«CuiTently,  the  Index  consist*  of  13  slocks  ind 
one  AOR  traded  on  the  NYSE  and  one  stock  traded 
NASDAQ/NMS.  In  addition,  should  the  index 
contain  component  securities  listed  on  the  Amex, 


proposes  to  list  and  trade  either  long- 
term  opticms  on  the  full-value  of  the 
Index  or  long-term  options  on  a 
reduced-value  of  the  Index  that  will  be 
computed  at  one-tenth  of  such  value 
("LEAPS  •  or  "Index  LEAPS").*  Index 
LEAPS  will  trade  independently  of  and 
in  addition  to  the  regular  options  on  the 
Telecommunications  Index. 

B.  Composition  of  the  Index 

The  Index  mntnipf  securities  of 
highly-capitalizad  companies  in  the 
North  American  telecommunications 
industry.*  The  telecommunications 
industry  in  North  America  includes 
U.S.,  Canadian,  and  Kfexican  companies 
that  provide  telephone,  kmg  distance, 
cellular  phone,  paging,  or  other 
teleccmimunicatioos  related  services; 
supply  telecommunications  equipmeat; 
or  which  otharwiee  are  involved  in  the 
teleoommunicatioDS  industry.  The 
Exchange  will  use  an  "equal"  dollar- 
weighted  method  to  calculate  the 
Index.'  As  of  August  9. 1993,  the  Index 
level  was  321.88. 

As  of  August  9, 1093.  the  market 
capitalizatianj  of  the  individual  stodu 
in  the  Index  ranged  from  a  high  of  $84.6 
billioD  to  a  low  of  $5  billion,  with  the 
mean  and  median  being  $22.9  billion 
and  $1941  billi<m,  respwtively.  The 
market  capitalization  of  all  the  stocks  in 
the  hidex  was  $344J  billion.  The  total 
number  of  shares  outstanding  for  the 
stocks  in  the  Index  ranged  from  a  high 
of  1.3  bilhon  shares  to  a  low  of  186.9 
million  shares.  Tha  average  price  per 
share  of  the  stocks  in  the  Index,  for  a 
six-month  period  between  February  and 
July  1993,  ranged  from  a  high  of  $88.13 
to  a  low  of  $25.07.  In  addition,  the 
average  daily  trading  volume  of  the 
stocks  in  the  Index,  for  the  same  six- 
month  period,  ranged  from  a  high  of 
3.01  million  shares  per  day  to  alow  of 
180,100  shares  per  day.  with  the  mean 
and  median  being  812,270  and  539,046 
shares,  respectively.  Lastly,  as  of  August 
9, 1993.  no  one  stock  comprised  more 


none  of  the  rompooeoU  will  be  Emergii^  Canpaay 
Marketplace  companies  (as  defined  in  the  Amex 
Company  Guide).  Telephone  conversation  between 
Richard  Zack.  Branch  CbM.  Bmch  of  DerlratiTes 
RagakUaa,  SBC,  and  Nathan  Most.  Senior  Vice 
PresideBt,  New  Products  Piannlng,  Amex,  oa 
November  10. 1993. 

•  LEAPS  is  an  acronym  for  Long  Term  Equity 
Anticipation  Securities. 

•The  currant  '•"■"p"fT>t  securitiaa  of  the  Index 
are  stocks  or  AIXls  of  ABMritadi  Corp.,  ALLTEL 
Corp..  BCE  Inc.  BtU  Atlantic  Corp..  BellSouth 
Corp..  Spirit  Corp.,  GTE  Corp.,  MQ 
rommiinirartoni  Corp..  Northara  Telaoom  Ltd., 
NYNEX  Corp.,  Pacific  Tresis  Group.  Southwastsa 
Bell  Corp.,  American  Telephooe  and  Telegraph 
Corp..  Telefonos  De  Mexico  (ADRj.  and  US  We^ 
Inc. 

'  See  ln6a  section  E  entitled  "Calculation  of  the 
Index"  for  a  description  of  this  calculation  method. 
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than  7.05%  of  the  Index's  total  value 
and  the  percentage  weighting  of  the 
three  largest  issues  in  the  Index 
accounted  for  20.97%  of  the  Index's 
value. 

C.  Maintenance 

The  Index  will  be  maintained  by  the 
Amex.  The  Amex  may  change  the 
composition  of  the  Index  at  any  time  to 
reflect  the  conditions  in  the  North 
American  telecommunications  sector 
and  to  ensure  that  the  component 
securities  continue  to  represent  the 
telecommunications  industry.  At  any 
time  when  it  is  necessary  to  replace  a 
stock  or  stocks  in  the  Index,  the 
Exchange  represents  that  it  will  make 
every  effort  to  add  new  stocks  that  are 
representative  of  the 
telecommunications  sector  and  will  take 
into  account  a  stock's  capitalization, 
liquidity,  volatility  and  name 
recognition.  Further,  stocks  may  be 
replaced  in  the  event  of  certain 
corporate  events,  such  as  takeovers  or 
mergers,  that  change  the  nature  of  the 
security.  If.  however,  the  Exchange 
determines  to  increase  the  number  of 
Index  component  stocks  to  greater  than 
twenty  or  reduce  the  number  of 
component  stocks  to  fewer  than  ten,  the 
Amex  will  submit  a  rule  filing  with  the 
Commission  pursuant  to  section  19(b)  of 
the  Act. 

D.  Eligibility  Standards  for  the  Inclusion 
of  Component  Stocks  in  the  Index 

Exchange  Rule  901C  specifies  criteria 
for  the  inclusion  of  stocks  in  an  index 
on  which  options  will  be  traded  on  the 
Exchange.  Specifically,  Rule  901C  states 
that  an  index  must  have  a  minimum  of 
five  stocks,  and  any  index  with  less  than 
25  component  stocks  may  not  include 
stocks  traded  on  the  Amex.«  In  addition, 
the  Exchange  will  require,  as  reflected 
in  amended  Commentary  .01  to 
Exchange  Rule  901C,  that  at  least  90% 
of  the  Index's  numerical  value,  at  the 
time  the  Index  is  listed  and  after  the 
Index's  quarterly  rebalancing,  be 
accounted  for  by  stocks  that  meet  the 
Exchange's  options  listing  standards 
pursuant  to  Exchange  Rule  915.9 


•Accordingly,  the  North  American 
Telecommunications  Index  as  currently  constituted 
does  not  include  Amex-traded  stocks.  The  Amex, 
however,  has  submitted  a  proposal,  that,  among 
other  things,  revises  Amex  Rule  901C  to  remove  the 
limitation  on  the  number  of  Amex  stocks  that  can 
be  included  in  an  mdex  which  underlies  a  stock 
index  option  traded  on  the  Exchange.  Specifically, 
the  proposal  would  allow,  among  other  things, 
Amex-listed  stocks  to  be  included  In  Amex-traded 
index  options  that  are  comprised  of  less  than  25 
stocks.  See  Securities  Exchange  Act  Release  No. 
30356  (February  10,  1992).  57  FR  5497  (February 
14,  1992)  (noUceof  File  No.  SR-Amex-91-35). 

•The  Amex's  options  listing  standards,  found  in 
Rule  915.  which  are  tiniform  among  the  options 


In  choosing  among  North  American 
telecommunications  industry  stocks  that 
meet  the  minimum  criteria  set  forth  in 
Rule  901C.  the  Exchange  will  focus  only 
on  stock.<:  that  are  traded  on  either  the 
NYSE.  Amex  (subject  to  the  limitations 
of  Rule  901C)  or  traded  through 
NASDAQ/NMS.  In  addition,  the 
proposal  requires  that  the  stocks 
included  in  the  Index  have  an  average 
monthly  trading  volume  of  not  less  dian 
one  million  shares  (or  ADRs)  in  the  U.S. 
market  over  the  previous  six-month 
period.  Further,  the  Exchange  intends, 
as  an  additional  listing  criteria  standard, 
to  include  stocks  that  have  a  minimum 
market  value  (in  U.S.  dollars)  of  at  least 
$75  miUion.io 

E.  Calculation  of  the  Index 

The  Index  will  be  calculated  using  an 
"equal-dollar  weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  are  represented  in 
approximately  "equal"  dollar  amounts 
in  the  Index.  The  Exchange  believes  that 
this  method  of  calculation  is  important 
since  even  among  the  largest  companies 
in  the  telecommunications  industry 
there  is  a  great  disparity  in  size.  For 
example,  although  the  stocks  included 
in  the  Index  represent  many  of  the  most 
highly  capitahzed  companies  in  the 
retail  industry,  American  Telephone 
and  Telegraph  (AT&T),  currently 
represents  over  24%  of  the  aggregate 
market  value  of  the  Index.  In  addition. 
it  has  been  the  Exchange's  experience 
that  options  on  market  value-weighted 
indexes  dominated  by  one  component 
stock  are  less  useful  to  investors,  since 
the  index  will  tend  to  represent  the  one 
component  and  not  the  industry  as  a 
whole. 

The  following  is  a  description  of  how 
the  equal-dollar  weighting  calculation 
method  works.  As  of  the  market  close 
on  January  18. 1993.  the  Amex  selected 
a  portfolio  of  telecommunications  stocks 
representing  an  investment  of  $66,667 
in  the  stock  (rounded  to  the  nearest 
whole  share)  of  each  of  the  companies 
in  the  Index.  The  value  of  the 
Telecommunications  Index  equals  the 
current  market  value  (based  on  the  U.S. 
primary  market  share)  of  the  sum  of  the 


exchanges,  provide  that  a  security  underlying  an 
option  must,  among  other  things,  meet  the 
following  requiremenu:  (1)  The  public  float  must  be 
at  least  7.000,000;  (2)  there  must  be  a  minimum  of 
2.000  stockholders;  (3)  trading  volume  must  have 
l)een  at  least  2.4  million  over  the  preceding  twelve 
months;  and  (4)  the  market  price  must  have  been 
at  least  $7.50  for  a  majority  of  the  business  days 
during  the  preceding  three  calendar  months. 

10  Telephone  conversations  between  Richard 
Zack.  Branch  Chief.  Branch  of  DerlvaUves 
Regulation.  SEC.  and  Nathan  Most.  Senior  Vice 
PrasJdent,  New  Products  Planning,  Amex,  on 
November  10. 1993. 


assigned  number  of  shares  of  each  of  the 
stodks  in  the  IndexportfoHo  divided  by 
the  Index  divisor,  "nie  Index  divisor  was 
initially  determined  to  yield  the 
benchmark  value  of  300.00  at  the  close 
of  trading  on  January  18, 1993.  Each 
quarter  thereafter,  following  the  close  of 
trading  on  the  third  Friday  of  January. 
April.  July,  and  October,  the  Index 
portfolios  will  be  adjusted  by  changing 
the  number  of  whole  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  "equal"  dollar 
amounts.  "The  Exchange  has  chosen  to 
rebalance  the  Index  following  the  close 
of  trading  on  the  quarterly  expiration 
cycle  because  it  allows  an  option 
contract  to  be  held  for  up  to  three 
months  without  a  change  in  the  Index 
portfoho  while  at  the  same  time, 
maintaining  the  equal-dollar  weighting 
feature  of  lh«  Index  If  necessary,  a 
divisor  adjustment  is  made  when 
rebalancing  occurs  to  ensure  continuity 
of  the  Index's  value.  The  newly  adjusted 
portfolio  then  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

The  Amex  has  had  experience  making 
regular  quarterly  adjustments  to  a 
number  of  its  indexes  (such  as  the 
Biotechnology  and  Retail  Indexes)  and 
has  not  encountered  investor  confusion 
regarding  the  adjustments,  since  they 
are  done  on  a  regular  and  timely  basis, 
with  adequate  notice.  An  information 
circular  is  distributed  to  all  Exchange 
members  notifying  them  of  the  quarterly 
changes.  This  circular  is  also  sent  by 
facsimile  to  the  Exchange's  contacts  at 
the  major  options  firms,  mailed  to 
recipients  of  the  Exchange's  options 
related  information  circulars,  and  made 
available  to  subscribers  of  the  Options 
News  Network.  In  addition,  the 
Exchange  will  include  in  its 
promotional  and  marketing  materials  for 
the  Telecommunications  Index  a 
description  of  the  "equal-dollar" 
weighting  methodology. 

As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remain  fixed  between  quarterly 
reviews  except  in  the  event  of  certain 
types  of  corporate  actions  such  as  the 
payment  of  a  dividend  (other  than  an 
ordinary  cash  dividend),  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consolidation  of  an  issuer  of  a 
component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
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immediately  prior  to  the  merger  or 
consolidation.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  new  component,  to 
the  nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

The  Index  value  for  purposes  of 
settling  outstanding  Index  options 
contracts  upon  expiration  will  be 
calculated  based  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Index's  component  stocks  in  their 
primary  market  on  the  last  trading  day 
prior  to  expiration. n  In  the  case  of 
securities  traded  through  the  NASDAQ/ 
NMS  system,  the  first  reported  sale 
price  will  be  used.  Once  all  of  the 
component  stocks  have  opened,  the 
value  of  the  Index  will  be  determined 
and  that  value  will  be  used  as  the  final 
settlement  value  for  expiring  Index 
options  contracts.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  prior  trading  day's 
(i.e..  Thursday's)  last  sale  price  will  be 
used  in  the  Index  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday's  closing  value  of  a 
component  stock  for  purposes  of 
determining  the  settlement  value  of  the 
Index,  the  Amex  will  wait  until  the  end 
of  the  trading  day  on  expiration 
Friday.Jz 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cashed-settled.  European-style 
options.  13  Standard  options  trading 
hours  (9:30  a.m.  to  4:10  p.m.  New  York 
time)  will  apply  to  the  contracts.  Under 
Amex  Rule  903C,  the  Exchange  intends 
to  list  up  to  three  near-term  calendar 
months  and  two  additional  calendar 
months  in  three  month  intervals  in  the 
January  cycle.  The  Exchange  also 
intends  to  Hst  long-term  options  series, 
having  up  to  thirty-six  months  to 
expiration,  on  either  the  full- value 
Telecommunications  Index  or  on  a 


»  S«e  Securities  Exchange  Act  Release  No.  31330 
(October  16,  1992),  57  FR  48408  (October  23, 1992). 

"For  purposes  of  the  daily  dissemination  of  the 
Index  vajue.  if  ■  stock  included  in  the  Index  has 
not  opened  for  trading,  the  Amex  will  use  the 
closing  value  of  that  stock  on  the  prior  trading  day 
when  calculating  the  value  of  the  Index,  until  the 
stock  opens  for  trading. 

"A  European-style  option  can  be  axercised  only 
during  a  specified  period  before  the  option  expires. 


reduced-value  Telecommunications 
Index.  Strike  price  interval,  bid/ask 
differential  and  price  continuity  rules 
will  not  apply  to  the  trading  of 
Telecommunication  Leaps  until  their 
time  to  expiration  is  less  than  twelve 
months.  1* 

The  options  on  the  Index  will  expire 
on  the  Saturday  following  the  third 
Friday  of  the  expiration  month 
("Expiration  Friday").  Since  options  on 
the  Index  will  settle  based  upon  the 
opening  prices  of  the  component  stocks 
on  the  last  trading  day  before  expiration 
(normally  a  Friday),  the  last  trading  day 
for  an  expiring  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expiration 
(normally  a  Thiursday). 

G.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced-Value  Retail 
Index 

The  proposal  provides  that  the 
Exchange  may  list  long-term  index 
options  that  expire  from  12  to  36 
months  &x)m  listing  on  the  full-vahie 
Telecommunications  Index,  or  a 
reduced-value  Telecommunications 
Index  that  will  be  computed  at  one- 
tenth  the  value  of  the  full-value  Index. 
The  current  and  closing  Index  value  for 
reduced-value  Telecommunications 
LEAPS  will  be  computed  by  dividing 
the  value  of  the  full-value  Index  by  10 
and  roimding  the  resulting  figure  to  the 
nearest  one-hundredth.  For  example,  an 
Index  value  of  185.46  would  be  18.55 
for  the  Index  LEAPS  and  185.43  would 
become  18.54.  The  reduced-value 
LEAPS  will  have  a  European-style 
exercise  and  will  be  subject  to  the  same 
rules  that  govern  the  trading  of  all  the 
Exchange's  index  options,  including 
sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures.  The  strike  price  interval  for 
the  reduced-value  Index  LEAPS  will  be 
no  less  than  S2.50  instead  of  S5.00. 

In  addition,  the  proposal  provides 
that  full-value  or  reduced-value  North 
American  Telecommunication  LEAPS 
will  be  issued  at  no  less  than  six  month 
intervals  and  that  new  strike  prices  will 
either  be  near  or  bracketing  the  current 
Index  value. 

H.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Because  the  Index  is  a  Stock  Index 
Option  under  Amex  Rule  90lC(a)  and  a 
Stock  Index  Industry  Group  under  Rule 
900C(b)(l),  the  proposal  provides  that 
Exchange  rules  that  are  applicable  to  the 
trading  of  narrow-based  index  options 


will  apply  to  the  trading  of  options  on 
the  Index.  Specifically,  Exchange  rules 
governing  margin  requirements.'s 
position  and  exercise  limits.io  and 
trading  halt  procedures  ^^  that  are 
apphcable  to  the  trading  of  narrow- 
based  index  options  will  apply  to 
options  traded  on  the  Index.  The 
proposal  further  provides  that  pos  ions 
in  full-value  and  reduced-value  Index 
options  will  be  aggregated  for  position 
and  exercise  limit  purposes. 
Specifically,  under  the  proposal,  ten 
reduced-value  contracts  will  equal  one 
full-value  contract. 

/.  Surveillance. 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  full-value 
and  reduced-value  Index  options.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
securities.  Further,  the  Intermarket 
Surveillance  Group  Agreement,  dated 
July  14, 1983,  as  amended  on  January 
29, 1990,  will  be  applicable  to  the 
trading  of  options  on  the  Index.  >> 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). i» 
Specifically,  the  Commission  finds  that 
the  trading  of  North  American 
Telecommunications  options,  including 
full-value  and  reduced-value  North 
American  Telecommunications  LEAPS, 


><See  Securities  Exchange  Act  Release  No.  25041 
(October  16, 19«7).  52  FR  40008  (October  26. 1987) 
(order  approving  SR-Amex-87-22). 


IS  Pursuant  to  Amex  Rule  462(dM2)(DHiv),  the 
margin  reauirements  for  the  Index  options  will  be: 
(1)  For  eacfl  short  options  positions,  100%  of  the 
current  market  value  of  the  options  contract  plus 
20%  of  the  underlying  aggregate  Index  value,  less 
any  out-of-the-money  amount,  with  a  minimum 
requirement  of  the  options  premium  plus  10%  of 
the  underlying  Index  value;  and  (2)  for  long  options 
positions,  100%  of  the  options  premium  paid. 

"•Pursuant  to  Amax  Rules  904C  and  905C, 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  8.000  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  904C  and 
90SC,  that  a  lower  limit  is  warranted. 

''Pursuant  to  Amex  Rule  918C  the  trading  of 
Index  options  will  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index  value  are  halted  or  suspended. 

>*ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  )uly  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29, 1990. 

"15U.S.C.  78t[b)(5)(1988). 
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'.vill  serve  to  promote  the  public  interest 
and  help  to  remove  impediments  to  a 
free  and  open  securities  market  by 
providing  investors  with  a  means  to 
hedge  exposure  to  market  risk 
associated  with  seairities  in  the 
telecommimications  industry.  20 
The  trading  of  options  on  the 
Telecommunications  Index  and  on  a 
reduced-value  Telecommunications 
Index,  however,  raises  several  concerns, 
namely  issues  related  to  index  design, 
customer  protection,  surveillance,  and 
market  impact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  that  the  Amex  adequately  has 
addressed  these  concerns. 

A  Index  Design  and  Structure 

The  Commission  finds  that  the 
Telecommunications  Index  and 
reduced-value  Telecommunications 
Index  are  narrow-based  indexes.  The 
Index  is  comprised  of  only  fifteen 
stocks,  all  of  which  are  within  one 
industry — the  telecommunications 
industry.  In  addition,  the  basic  character 
of  the  reduced-value 
Telecommunications  Index,  which  is 
comprised  of  the  same  component 
securities  as  the  Telecommunications 
Index  and  calculated  by  dividing  the 
Index  value  by  ten,  is  essentially 
identical  to  the  full-value 
Telecommunications  Index.21 


»o  Pursuant  to  section  6(b)(5)  of  the  Act  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedguig  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Telecommunications  Index 
will  provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  movement  of  the  stocks 
comprising  the  telecommunications  industry  in  the 
U.S..  Canada,  and  Mexico  stock  markets.  The 
Commission  also  believes  that  these  Index  options 
will  provide  investors  with  a  means  by  which  to 
make  investment  decisions  in  the 
telecommunications  industry  sector  of  the  L'.S., 
Canadian,  and  Mexican  stock  markets,  allowing 
them  to  establish  positions  or  increase  existing 
positions  in  such  markets  in  a  cost  effective 
manner.  The  Commission  also  believes  that  the 
trading  of  the  Index  options  and  Index  LEAPS  will 
allow  investors  holding  positions  in  some  or  all  of 
the  underlying  securities  in  the  Index  to  hedge  the 
risks  associated  with  their  portfolios  more 
efficiently  and  effectively.  Moreover,  the 
Commission  believe*  that  the  reduced-value  Index 
LEAPS,  that  will  be  traded  on  an  index  computed 
at  one-tenth  the  value  of  the  Retail  Index,  will  serve 
the  needs  of  retail  investors  by  providing  them  with 
the  opportunity  to  use  a  long-term  option  to  hedge 
their  portfolios  from  long-term  market  moves  at  a 
reduced  cost 

II  See  generally  Securities  Exchange  Act  Release 
No  32875  (September  13,  :993),  58  FR  48908 
(September  20, 1993)  (order  designating  the  Morgan 


Accordingly,  the  Commission  believes  it 
is  appropriate  for  the  Amex  to  apply  its 
rules  governing  narrow-based  incbx 
options  to  trading  in  the  Index 
options,22 

The  Commission  also  finds  that  the 
large  capitalizations,  Uquid  markets, 
and  relative  weightings  of  the  Index's 
component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  overwhelming 
majority  of  the  stocks  that  comprise  the 
Index  are  actively  traded,  with  a  mean 
and  median  average  daily  trading 
volume  on  August  9. 1993,  of  812,270 
and  539,046  shares,  respectively.  23 
Second,  the  market  capitalizations  of 
the  stocks  in  the  Index  are  very  large, 
ranging  bom  a  high  of  $84.6  biUion  to 
a  low  of  $5  biUion  as  of  August  9. 1993. 
with  the  mean  and  median  being  $22.9 
billion  and  $19.6  billion,  respectively. 2* 
Third,  although  the  Index  is  only 
comprised  of  fifteen  stocks,  no  one 
particular  stock  or  group  of  stocks 
dominates  the  Index.  Specifically,  as  of 
August  9, 1993,  no  one  stock  comprised 
more  than  7.05%  of  the  Index's  total 
value  and  the  percentage  weighting  of 
the  three  largest  issues  in  the  Index 
accounted  for  20.97%  of  the  Index's 
value.  Fourth,  all  of  the  component 
stocks  in  the  Index  currently  are  eligible 
for  options  trading  and  at  no  point  after 
a  quarterly  rebalancing,  will  the  Index 
contain  less  than  90%  option  eligible 
component  stocks.  Fifth,  the  Amex. 
prior  to  increasing  the  number  of 
component  stocks  to  more  than  twenty 
or  decreasing  that  number  to  less  than 
ten.  will  be  required  to  seek 
Commission  approval  pursuant  to 
section  19(b)(2)  of  the  Act  before 
effecting  such  change.  This  will  help 
protect  against  material  changes  in  fiie 
composition  and  design  of  the  Index 
that  might  adversely  affect  the  Amex's 
obligations  to  protect  investors  and  to 
maintain  fair  and  orderly  markets  in 
Telecommunications  Index  options. 

In  addition,  the  Commission  does  not 
believe  that  the  fact  that  the  Index  is 
equal  dollar-weighted  instead  of  market- 
weighted  or  price-weighted  results  in 
the  Index  being  readily  susceptible  to 
manipulation.  Because  the  use  of  an 
equal  dollar-weighting  method, 
however,  could  give  securities  with 


Stanley  Cyclical  and  Consumer  Indexes  as  a  broad- 
based  index  rather  than  a  narrow-based  index). 

>3  See  supra  notes  15  through  17.  and 
accompanying  text 

13  In  addition,  for  the  six-month  period  between 
Febrtiary  and  July  1993,  all  of  companies  within  the 
Index  had  an  average  daily  trading  volume  greater 
than  180,000  shares  per  day. 

»«The  Exchange,  pursuant  to  its  ehgibility  criteria 
for  the  Index,  requires  that  component  securitiee 
have  a  market  capitalization  (in  U.S.  dollars)  of  at 
least  S7S  million. 


relatively  small  floats  or  prices  a  greater 
weight  in  the  Index  than  if  the  Index 
were  capitalization  weighted  or  price 
weighted,  the  Commission  is  concerned 
that  this  calculation  method  could  make 
the  Index  more  readily  susceptible  to 
manipulation.  The  Amex.  however,  has 
developed  several  composition  and 
maintenance  criteria  for  the  Index  that 
the  Commission  believes  will  minimize 
the  possibility  that  the  Index  could  be 
manipulated  through  trading  in  less 
actively  traded  securities  or  securities 
with  smaller  prices  or  floats.  First,  the 
Amex  proposal  requires  that  90%  of  the 
weighting  of  the  Index  be  accounted  for 
by  stocks  that  are  eligible  for 
standardized  options  trading.  The 
Commission  believes  that  this 
requu^ment  will  ensure  that  the  hidex 
will  be  almost  entirely  made  up  of 
stocks  with  large  public  floats  that  are 
actively  traded,  thus  reducing  the 
likelihood  that  the  Index  could  be 
manipulated  by  abusive  trading  in  the 
smaller  stocks  contained  in  the  Index. 
Second,  the  proposal  provides  that  only 
stocks  with  an  average  monthly  trading 
volume  of  not  less  than  one  million 
shares  over  the  previous  six  months  w^ill 
be  eUgible  for  inclusion  in  the  Index. 
This  trading  volume  requirement  is 
considerably  higher  than  the 
requirement  contained  in  the  options 
listing  standards  for  individual  equity 
options.  Third,  the  Commission  believes 
that  the  quarterly  rebalancing  of  the 
Index  will  further  serve  to  reduce  the 
suisceptibility  of  the  Index  to 
manipulation.  Through  the  quarterly 
rebalancing,  any  "overweight  stock"  as 
will  be  brought  back  into  line  with  the 
other  stocks,  thus  ensuring  that  less 
capitalized  stocks  do  not  become 
excessively  weighted.  Fourth,  because 
the  Index  is  narrow-based,  the 
applicable  position  and  exercise  limits 
and  margin  requirements  will  further 
reduce  the  susceptibility  of  the  Index  to 
manipulation.  Laistly.  the  Amex 
represents  that  it  will  make  every  effort 
to  add  new  stocks  to  the  Index  that  are 
representative  of  the  North  American 
telecommunications  sector  and  will  take 
into  account  a  stock's  capitalization, 
liquidity,  and  volatility.^e 


»«  A  stock  would  be  "owrweight"  if  its  weight  in 
the  Index  were  greater  than  the  average  weight  of 
all  of  the  stocks  in  the  Index.  This  would  occur,  for 
example,  if  the  price  of  a  component  stock 
significantly  increased  relative  to  the  other  stocks 
in  the  Index  during  a  particular  quarter  and  prior 
to  the  rebalancing. 

2*  Components  added  to  the  Index  are  limited  to 
those  stocks  or  ADRs  traded  on  the  Amax  (sul^ect 
to  the  reetrictions  of  Amax  Rule  90lC),  NYSE,  and 
through  NASDAQ/NMS. 
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B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
puohc  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as 
Telecommimications  Index  options 
(including  full-value  and  reduced-value 
Index  LEAPS),  can  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
ocou^  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  The  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading;  and  (3)  special 
compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
the  Index  options  and  the  Index  LEAPS 
will  be  subject  to  the  same  regulatory 
regime  as  the  other  standardized  options 
currently  traded  on  the  Amex,  the 
Commission  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in 
Telecommunications  Index  options  and 
Index  LEAPS. 

The  Commission  also  has  some 
concern  that  the  quarterly  rebalancing  of 
the  Index  could  result  in  investor 
confusion  because  the  number  of  shares 
of  each  issuer  in  the  Index  could 
fluctuate  each  quarter.  Such  fluctuation, 
among  other  things,  could  make  it 
difficult  for  investors  to  maintain  any 
corresponding  cash  positions  in  the 
stocks  underlying  the  Index  The 
Commission  does  not  believe  that  the 
quarterly  rebalancing  will  result  in 
dramatic  changes  in  the  weightings  of 
the  component  secimties.  Moreover,  the 
Commission  believes  the  benefits  to  be 
derived  from  using  a  quarterly 
rebalancing  will  more  than  offset  the 
potential  confusion  for  investors. 
Specifically,  the  Commission  believes 
the  quarterly  rebalancing  will  ensure 
that  no  stocx  or  group  of  stocks  will 
have  a  disproportionate  impact  on  the 
Index. 

Finally,  the  Amex  has  developed 
procedures  to  ensure  that  investors  are 
adequately  notified  of  any  changes  due 
to  the  quarterly  rebalancing  of  the 
Index.  In  particular,  the  Amex 
represents  that  it  will  send 
informational  circulars  to  its  members 
notifying  them  of  any  changes  to  the 
Index  as  a  result  of  the  quarterly 
rebalancing.  2'  In  addition,  the  Amex  has 
stated  that  it  will  include  a  description 
of  the  equal  dollar  weighting 


methodology  in  all  its  promotional  and 
marketing  materials  for  the  Index.  The 
Commission  beheves  these  procedures 
should  help  to  avoid  any  investor 
confusion,  while  providing  important 
information  about  the  special 
characteristics  of  the  Index. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.28  in  this  regard,  the 
NYSE  and  NASDAQ/NMS.  which  are 
the  primary  markets  for  all  of  the 
Index's  component  stocks,  are  members 
of  the  Intermarket  Surveillance  Group 
("ISG").  which  provides  for  the 
exchange  of  all  necessary  surveillance 
information.28 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of 
Telecommimications  Index  options, 
including  fall-value  and  reduced-value 
LEAPS  on  the  Amex  will  not  adversely 
impact  the  imderlying  securities 
markets.30  First,  as  described  above,  due 
to  the  "equal-dollar"  weighting  method, 
no  one  stock  or  group  of  socks 
dominates  the  Index.  Second,  because 
90%  of  the  numerical  value  of  the  Index 
must  be  accounted  for  by  stocks  that 
meet  the  options  listing  standards,  the 
component  securities  generally  will  be 
actively-traded,  highly-capitalized 
stocks.  Third,  the  8,000  contract 
position  and  exercise  limits  will  serve  to 
minimize  potential  manipulation  and 
market  impact  concems.ai  Fourth,  the 
risk  to  investors  of  contra-party  non- 
performance will  be  minimized  because 
the  Index  options  and  Index  LEAPS  will 
be  issued  and  guaranteed  by  the  Options 
Clearing  Corporation("OCC")  just  like 
any  other  standardized  option  traded  in 
the  United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  Telecommunications 
Index  options  (including  fuU-value  and 
reduced-value  Index  LEAPS)  based  on 


the  opening  prices  of  component 
securities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
securities  underlying  options  on  the 
Index.32 

rv.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  section 
6(b)(5)  of  the  Act.  in  particular. 

It  is  therefore  ordered.  Pureuant  to 
section  19(b)(2)  of  the  Act,33  that  the 
proposed  rule  change  (SR-Amex-93- 
25)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  34 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  93-28565  Filed  11-19-93;  8:45  am] 

BtLLMG  CODE  WIO-OI-M 


Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.; 
Application  for  Unlisted  Trading 
Privileges  In  an  Over-the-Counter 
Issue  and  To  Withdraw  Unlisted 
Privileges  In  an  Over-the-Counter 
issue 

November  15. 1993. 

On  November  10. 1993,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"), 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
security,  i.e.,  a  security  not  registered 
imder  section  12(b)  of  the  Act. 


File  No. 

Symbol 

Issuer 

7-11494 

BOST 

Boston  Chicken.  Com- 
nxxi  Stock,  No  par 
vaJue. 

"  Sm  supra  gectlon  ILE.  antitled  "Calculation  of 
the  Index"  for  the  Exchange'*  notice  provisions  in 
connection  with  rebalancing  of  the  Index. 


*•  See  Securitiet  Exchange  Act  Release  No. 
32237  (April  29. 1993],  58  FR  26992  (May  6, 1993). 
**  See  supra  note  18. 
*o  See  supra  note  9. 
"  See  supra  note  16. 


The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  for  the  following  issue: 


"  See  supra  note  11. 

"  15  U.S.C  788(b)(2)  (1988). 
»«  17CFR200.3O-3(a)(12)(1993). 
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File  No. 

Symbol 

issuer 

7-11495 

GNSA 

Gensia,  Inc.  Convnon 
Stock  $.01  par 
value. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Conunents 

Interested  persons  are  invited  to 
submit,  on  or  before  December  6, 1993, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  &cchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-28566  Filed  11-19-93;  8:45  am) 

BILUNG  CODE  8010-01-4U 


DEPARTMEffT  OF  STATE 

[Public  Notice  1902] 

Study  Group  7  of  the  U.S.  Organization 
for  the  International  Radio 
Consultative  Committee;  Meeting 

The  Department  of  State  announces 
that  Study  Group  7  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
hold  an  open  meeting  December  2, 1993 
in  the  suite  950  of  the  ARC  Professional 
Services  Group.  500  E  Street.  SW.. 
Washington,  DC  commencing  at  10  a.m. 

Study  Group  7  deals  with  matters 
relating  to  the  space  research  systems 
and  standard  frequency  and  time 
systems.  The  purpose  of  the  meeting  is 
to  receive  status  reports  from  the 
Working  Parties  and  Task  Groups,  to 
review  the  Study  Group's  Questions  and 
to  review  work  plans  for  the  technical 


preparations  for  the  1995  World 
Radiocommunication  Conference. 
Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Those  planning  to  attend  the 
meeting  should  contact  K^.  Roger 
Andrews.  (703)  834-5600  for  further 
information. 

Dated:  November  4. 1993. 
Warren  G.  Richards, 
Chairman,  U.S.  CCIR  National  Committee. 
[FR  Doc.  93-28573  Filed  11-19-93;  8:45  am] 
BIUJNO  CODE  4710-4S-M 

[Public  Notice  1901] 

Stilpping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea; 
Working  Group  on  Carriage  of 
Dangerous  Goods;  Meeting 

The  Working  Group  on  Carriage  of 
Dangerous  Goods  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  a.m.  on 
December  8. 1993,  in  room  4315,  at  U.S. 
Coast  Guard  Headquarters.  2100  2nd 
Street.  SW..  Washington.  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
flnalize  preparations  for  the  45th 
Session  of  the  Subcommittee  on  the 
Carriage  of  Dangerous  Goods  of  the 
International  Maritime  Organization 
(IMO)  which  is  scheduled  for  January 
10-14, 1994,  at  the  IMO  Headquarters  in 
London. 

The  agenda  items  of  particular 
interest  are: 

a.  Amendments  to  the  International 
Maritime  Dangerous  Goods  (IMDG) 
Code. 

b.  Amendments  to  the  IMDG  Code  for 
harmonization  with  The  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods. 

c.  Amendments  to  section  13  of  the 
General  Introduction  to  the  IMDG  Code. 

d.  Implementation  of  the  IMDG  Code. 

e.  Development  of  criteria  for  the 
hermetic  sealing  of  receptacles, 
packages  and  Intermediate  Bulk 
Containers. 

f.  Development  of  new  glossary  and 
illustrations  of  packagings  for  Annex  I 
to  the  IMDG  Code. 

g.  Amendments  to  the  Einergency 
Procedures  for  Ships  Carrying 
Dangerous  Goods  (EmS)  and  the 
Medical  First  Aid  Guide  for  Use  in 
Accidents  Involving  Dangerous  Goods 
(MFAG). 

h.  Implementation  of  Annex  III  of  the 
Marine  Pollution  Convention  (MARPOL 
73/78),  as  amended,  and  amendments  to 
the  IMDG  Code  to  cover  pollution 
aspects. 

1.  Risk  analysis  of  on-deck  stowage  of 
marine  pollutants  and  recommendations 


for  the  revision  of  relevant  stowage 
provisions  in  the  IMDG  Code. 

).  Matters  relating  to  SOLAS 
reculations  II-2/53  and  54. 

k.  Ships'  stores  of  a  hazardous  nature. 

1.  Guidelines  for  the  development  of 
shipboard  emergency  plans  for  marine 
pollutants. 

m.  Relations  with  other  organizations. 

n.  Reports  on  incidents  involving 
dangerous  goods  or  marine  pollutants  in 
packaged  form  on  board  ships  or  in  port 
areas. 

o.  Revision  of  the  Recommendations 
on  the  Safe  Transport,  HandUng  and 
Storage  of  Dangerous  Substances  in  Port 
Areas. 

p.  Review  of  existing  ships'  safety 
standards. 

q.  Role  of  the  human  element  in 
maritime  casualties. 

r.  Use  of  radio  beacons  on  containers 
and  packages. 

s.  Review  of  open-top  containership 
provisional  recommendations. 

t.  Review  of  the  INF  Code. 

u.  Criteria  for  immersion  testing  of 
packages  containing  marine  pollutants 
for  the  purposes  of  Annex  in  of 
MARPOL  73/78. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  CDR  K.  J. 
Eldridge,  U.S.  Coast  Guard  (G-MTH-1), 
2100  Second  Street,  SW..  Washington. 
DC  20593-0001  or  by  calling  (202)  267- 
1577. 

Dated:  November  8, 1993. 

Marie  Murray, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

(FR  Doc.  93-28571  Filed  11-19-93;  8:45  am) 

BILUNG  CODE  4710-07-M 


[Public  Notice  1900] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  Sea, 
Working  Group  on  Ufesaving,  Search 
and  Rescue;  Meeting 

The  Working  Group  on  Lifesaving. 
Search  and  Rescue  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  a.m.  on 
December  8, 1993  in  room  5303  at  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
prepare  U.S.  positions  for  the  25th 
Session  of  the  International  Maritime 
Organization  (IMO)  Sub-Committee  on 
Lifesaving.  Search  and  Rescue  (LSR), 
scheduled  for  April  11-15, 1994,  at  the 
IMO  Headquarters  in  London.  Items  of 
particular  interest  are: 
— Complete  work  on  review  and 

amendment  of  SOLAS  chapter  III,  to 
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claiify  the  intent  of  the  chapter  and  to 
cover  more  specifically  various 
lifesaving  arrangements  (such  as  firee- 
fall  lifeboats  and  marine  evacuation 
systems)  which  are  recently  gaining 
v«der  application 

—Application  of  SOLAS  amendments  to 
existing  ships 

— International  approval  of  life-saving 
appliances 

—Shipboard  Safety  Emergency  Plans 
and  emergency  escape  arrangements 
for  passenger  ships 

— Role  of  the  human  element  in 
maritime  causalities  (including  on 
board  communication  problems) 

— Hannonization  of  aeronautical  and 
maritime  Search  and  Rescue  (SAR) 

Elans  and  procedures 
nplementation  of  the  IMO  SAR  Plan 

and  the  Global  Marine  Distress  and 

Safety  System  (GMDSS) 

The  IMO  LSR  Sub-Committee  works 
to  develop  international  agreements, 
guidelines,  and  standards  for  Search 
and  Rescue  and  for  Ufesaving 
equipment  installed  on  commercial 
ships.  In  many  cases,  the  work  of  the 
Sub-Committee  forms  the  basis  for 
national  standards  and  regulations  and 
classification  society  rules.  The  U.S. 
SOLAS  Working  Group  supports  the 
U.S.  Representative  to  the  LSR  Sub- 
Committee  in  developing  U.S.  positions 
on  issues  raised  at  those  meetings. 
Because  of  the  potential  impact  of  the 
Sub-Committee's  work  on  U.S. 
regulations  and  standards,  the  U.S. 
SOLAS  Working  Group  serves  as  an 
excellent  forum  for  the  U.S.  maritime 
industry  to  express  their  ideas  in  the 
areas  under  the  Sub-Committee's 
pur\'iew.  Since  these  meeting  are  open 
to  the  public,  anyone  may  attend  up  to 
the  seating  capacity  of  the  room. 

For  further  mformation  contact  Mr. 
Kurt  J.  Heniz  at  (202)  276-1444,  U.S. 
Coast  Guard  Headquarters,  (G-MVI-3/ 
1404),  2100  Second  Street  SW., 
Washington.  DC  20593-0001. 

Dated:  November  5, 1993. 
Marie  Murray, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

[FR  Doc.  93-28572  Filed  11-19-93;  8:45  ami 

BIUJNG  CODE  4710-07-«l 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.. 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  pubhc. 
Please  note  that  elsewhere  in  this  issue 
of  the  Federal  Register  is  a  meeting 
notice  for  the  National  Housing 
Advisory  Board,  which  will  meet  in  the 
afternoon  following  the  National 
Advisory  Board  meeting. 
DATES:  "The  National  Advisory  Board 
meeting  is  scheduled  for  Wednesday, 
December  15, 1993,  9  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  room  6010,  550  17th 
Street  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Nevius.  Committee  Management  Officer. 
Thrift  Depositor  Protection  Oversight 
Board,  1777  F  Street  NW.,  Washington. 
DC  20232, 202/786-9675. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  21A  (d)  of  the  Federal  Home 
Loan  Bank  Act.  the  Thrift  Depositor 
Protection  Oversight  Board  had 
established  a  National  Advisory  Board 
and  six  Regional  Advisory  Boards  to 
advise  the  Oversight  Board  and  the 
Resolution  Trust  Corporaticn  (RTC)  on 
the  disposition  of  real  property  assets  of 
the  Corporation, 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting,  l^e  meeting  will  include 
briefings  from  the  chairs  of  the  six 
regional  advisory  boards  on  their 
respective  meetings  held  throughout  the 
country  from  November  2  to  December 
2.  Discussion  will  focus  on  the  key 
topics  from  the  regional  meetings:  The 
impact  of  RTC  activities  on  local  real 
estate  market  conditions;  an  update  on 
Secretary  Bentsen's  Management 
Reforms;  and  reviews  of  RTC's  Small 
Investor  Program,  RTC's 
Environmentally  Significant  Property 
Program  and  RTC's  overall  asset  sales 
strategies. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  first  ser\'ed  basis  for  this  open 
meeting. 

Dated:  November  17, 1993. 
Jill  Nevius, 

Committee  Management  Officer. 
(FR  Doc.  93-28606  Filed  11-19-93;  8:45  am) 
BiUiNO  CODE  222a-01-H 


National  Housing  Advisory  Board 
Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.  app., 
announcement  is  hereby  pubhshed  for  a 
meeting  of  the  National  Housing 
Advisory  Board.  The  meeting  is  open  to 
the  public.  Please  note  that  elsewhere  in 
this  issue  of  the  Federal  Register  is  a 
meeting  notice  for  the  National 
Advisory  Board,  which  will  meet  in  the 
morning  prior  to  the  National  Housing 
Advisory  Board  meeting. 

DATES:  The  National  Housing  Advisory 
Board  meeting  is  scheduled  for 
Wednesday.  December  15, 1993,  from  1 
to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation.  Board  Room  6010,  550 
17th  Street  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius.  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board.  1777  F  Street  NW.. 
Washington,  DC  20232,  202/786-9675. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  21A(d)(2)  of  the 
Federal  Home  Loan  Bank  Act,  as 
amended  by  the  Resolution  Trust 
Corporation  (RTC)  Thrift  Depositor 
Protection  Reform  Act  of  1991,  the 
Thrift  Depositor  Protection  Oversight 
Board  estabUshed  a  National  Housing 
Advisory  Board  to  advise  the  Oversight 
Board  on  policies  and  programs  related 
to  the  provision  of  affordable  housing. 
The  National  Housing  Advisory  Board 
consists  of  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  and  the  chairs  of  the 
regional  advisory  boards  estabUshed 
under  section  21A  (d)(3)  of  the  Federal 
Home  Loan  Bank  Act. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
briefings  from  the  Board's  chair  and 
from  the  chairs  of  the  six  regional 
advisory  boards  on  their  respective 
meetings  held  throughout  the  coimtry 
from  November  2  to  December  2, 1993. 
Discussions  will  focus  on  the  RlXD's 
single-and  multi-family  housing 
dispositions  programs. 
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Statements 

Interested  persons  may  submit,  in 
writing,  data,  information,  or  views  on 
the  issues  pending  before  the  National 


Housing  Advisory  Board  prior  to  or  at  Dated:  November  17, 1993. 

the  meeting.  Seating  for  the  open  jiu  Neviua, 

S™!i?Ki!  *'""^**'^®  °°  '  ^^ ''°'"®  ^^^^      CbiT.ini«ee  Management  Officer. 

"*""  "°  tFR  Doc.  93-28607  Filed  11-19-93;  8:45  am] 
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This  secton  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  NATIONAL  COMMISSION  ON  LIBRARIES 
AND  INFORMATION  SCIENCE 

Open  Forum  on  Children  and  Youth 
Services:  Redefining  the  Federal  Role 
for  Libraries 

DATE  AND  TIME:  December  3,  1993;  9 
a.m.-3  p.m. 

PLACE:  Wallace  Building  Auditorium. 
502  E.  9th  Street.  Des  Moines.  Iowa 
50391. 

STATUS:  Open. 

PURPOSE  OF  THE  FORUM:  Open  forum  on 
the  changing  role  of  the  Federal 
governnient  in  support  of  library  and 
information  services  and  literacy 
programs  for  children  and  youth.  The 
forum  provides  an  opportunity  for 
elected  officials,  representatives  from 
community  advocacy  groups  and 
organizations,  school  library  media 
centers,  public  libraries,  academic 
libraries,  educational,  literacy  and 
information  services  organizations, 
companies,  associations,  and 
institutions  to  offer  comments, 
observations,  and  suggestions  related  to 
Federal  roles  and  responsibilities  for 
library  and  information  services,  and 
literacy  programs  offered  to  children 
and  youth. 

Parties  interested  in  presenting  oral 
statements  should  notify  Jan  Irving, 
State  Library  of  Iowa,  East  9th  and 
Grand,  Des  Moines,  Iowa.  50391 
(Telephone  number  515-281-7572. 
written  statements  should  be  received  at 
the  NCLIS  office  by  December  17, 1993. 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Kim  Miller,  NCLIS,  no  later  than  one 
week  in  advance  of  the  forum. 

Dated:  November  15, 1993. 
Peter  R.  Young, 
NCUS  Executive  Director. 
[FR  Doc.  93-28773  Filed  11-18-93;  3:08  pml 
BILUNQ  CODE  7S27-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  22,  29, 

December  6,  and  13, 1993. 

PLACE:  Commissioners'  Conference 

Room  11555  Rockville  Pike,  Rockville, 

Maryland. 


STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  22 

Wednesday,  November  24 
9:00  a.m. 
Briefing  by  NUMARC  on  Thermo-Lag 

(Public  Meeting) 
(Contact:  Bill  Rasin.  202-872-1280) 
10:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Advanced  Medical  Systems.  Inc.'s  and 
NRC  Staffs  Petitions  for  Reconsideration 
of  CU-93-22  (Tentative) 
(Contact:  Margaret  Doane,  301-504-2001) 

Week  of  November  29— Tentative 

Friday,  December  3 
10:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  6— Tentative 

Tuesday,  December  7 
10:00  a.m. 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

(Contact:  Vandy  Miller.  301-492-4665) 

Thursday,  December  9 
10:00  a.m. 
Briefing  on  Status  of  TVA  Nuclear 

Programs  (Public  Meeting) 
(Contact:  Gus  Lainas.  301-504-1435) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  Northeast  Utilities  (Public 

Meeting) 
(Contact:  Jose  Calvo,  301-504-1404) 

Friday,  December  10 
10:  a.m. 

Briefing  by  IG  on  Fee  Audit  (Public 
Meeting) 

(Contact:  Thomas  Barchi.  301-492-7301) 

Week  of  December  13 — ^Tentative 

Tuesday,  December  14 
10:00  am. 
Briefing  on  Result  of  Operator  Licensing 
Program  Recentralization  Study  (Pubhc 
Meeting) 
(Contact;  Robert  Gallo.  301-504-1031) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  Affirmation  of 
"Final  Rule.  10  CFR  Parts  30,  40,  50,  70, 
and  72,  'Self-Guarantee  as  an  Additional 
Financial  Assurance  Mechanism' " 
(Public  Meeting)  scheduled  for 
November  17  was  postponed. 


Note:  Affinnation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording}— (202  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  Hill.  (301)  504-1661. 

Dated:  November  17. 1993. 

William  M.  HiU,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(PR  Doc.  93-28722  Filed  11-18-93;  12:45 
pml 

BiLUNG  cooe  rSM-OI-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [58  FR  60493 

November  16.  1993] 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED: 
Wednesday,  November  10, 1993. 

CHANGE  IN  THE  MEETING:  Additional 
meeting. 

The  following  item  will  be  considered 
at  a  closed  meeting  scheduled  for 
Tuesday.  November  23, 1993,  at  10:00 
a.m.: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Institution  of  injunctive  actions. 
Settlement  of  injunctive  actions. 
Consideration  of  amicus  participation. 
Opinion. 

Commissioner  Beese,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
Smith  at  (202)  272-2000. 
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Dated:  November  18. 1993.  tme  AND  DATE:  2:30  p.m..  November  30.  Commission.  Suite  300. 1333  H  Street. 

JoiuUiaiiG.Katz.  1993.  NW..  Washington.  DC  20268-0001. 

Secretaiy.  PLACE:  Conference  Room.  1333  H  Street.  Telephone  (202)  789-6840. 

(FR  Doc.  93-28786  Filed  11-18-93;  3:47  pm]  NW-.  Suite  300.  Washington.  DC  20268.  Charles  L.  Qapp 


MUJNQ  COOC  MIO-OI-M 


POSTAL  RATE  COMMISSION 


status:  Closed.  Secretary. 

M^  ^°  *^  considered:  Personnel  (fr  Doc.  93-28668  Filed  11-17-93;  4:55  pm| 

CONTACT  person  FOR  MORE  INFORMATION:  ""^***  ^°"  T7i<M»* 
Charles  L.  Clapp.  Secretary.  Postal  Rate 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


docket  number  should  appear  as  set 
forth  above. 

BlUma  CODE  150S41-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP93-1 4-000,  et  al.,  RP93-126- 
000,  et  al..  RP87.14-000,  et  al.,  RP86-41-000, 
«tal.] 

Algonquin  Gas  Transmission  Co.; 
Informal  Settlement  Conference 

Correction 

In  notice  document  93-27214 
appearing  on  page  59025  in  the  issue  of 
Friday,  November  5, 1993.  the  second 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  93-ANM-5] 

Amendment  of  Class  E  Airspace; 
Denver,  CO 

Correction 

In  rule  document  93-21976  beginning 
on  page  47373  in  the  issue  of  Thursday, 
September  9, 1993,  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  47374,  in  the  2d  column,  in 
§  71.1,  under  the  heading  ANM  CO  E5 
Denver,  CO  [Revised],  in  the 


paragraphed  text,  in  the  11th  line, 
►  "40°00'.00''  N.,"  should  read  "40'30'0(r 
N.,"  and  in  the  12th  line,  "41*30'00^' 
should  read  "41°00'00'". 

BiUJNG  CODE  1$OM1.0 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  503 

Freedom  of  Information  Act 
Regulations 

Correction 

In  proposed  rule  doctmient  93-27950 
beginning  on  page  60416  in  the  issue  of 
Tuesday  November  16, 1993  make  the 
following  correction: 

On  page  60416,  in  the  second  column, 
under  DATES:,  in  the  second  line, 
"November  16, 1993."  should  read 
"December  16, 1993." 

BILUNG  CODE  1S0S-01.O 


Monday 
November  22,  1993 


Part  II 


Securities  and 

Exchange 

Commission 


17  CFR  Part  201,  et  al. 

Rules  of  Practice;  Proposed  Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  201,  202,  229,  and  240 
(RelesM  No.  34-33163;  Fll«  No.  S7-40-92] 
RIN  3235-AF91 

Rules  of  Practice 

agency:  Securities  and  Exchange 

Commission. 

ACnON:  Proposed  rules  and  request  for 

comment. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  proposing  to  adopt 
revisions  to  its  Rules  of  Practice.  These 
rules  govern  Commission  administrative 
nroceedipr;";  including,  among  others, 
evidentiary  hearings  before 
<-  dministrative  law  judges,  appeals  of 
.'  ?lf-regulatory  organization  disciplinary 
t'  tions  and  administrative  law  judge 
i  litial  decisions  and  certain  rulemaking 
( roceedings.  The  Commission  is  also 
proposing  revisions  to  conform  rules 
19d-2  and  19d-3  (concerning 
disciplinary  sanctions  imposed  by  self- 
regulatory  organizations)  under  the 
Securities  Exchange  Act  of  1934. 17  CFR 
202.8  (procedures  for  summary 
suspensions  pursuant  to  section  12(k)  of 
the  Act)  and  Regulation  S-K  (standard 
instructions  for  filling  certain  forms)  to 
the  proposed  Rules  of  Practice. 

Tne  proposed  rule  changes  are  an 
outgrowth  of  the  report  of  Commission's 
Task  Force  on  Administrative 
Proceedings,  "Fair  and  Efficient 
Administrative  Proceedings,"  issued  on 
March  15, 1<»93.  Specifically,  the 
proposal  Would  implement  two  of  the 
Report's  recommendations:  that  the 
Commission  make  comprehensive 
revisions  to  the  Rules  of  Practice  to 
improve  the  efficiency  of  the 
administrative  process,  and  that  the 
Commission  implement  the  authority 
granted  to  it  by  the  Seauities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  including  the  authority  to 
issue  temporarj-  cease-and-desist  and 
disgorgement  orders. 
DATES:  Comments  must  be  submitted  on 
or  before  January  6. 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  File  No.  S7-40-92, 
Attention:  Jonathan  G.  Katz,  Secretary; 
U.S.  Securities  and  Exchange 
Commission;  450  Fifth  Street,  NVV.;  Stop 
6-9;  Washington,  DC  20549.  All 
comments  received  will  be  available  for 
public  insp^Ttion  and  copying  in  the 
Commissio,.  s  Public  Reference  Room, 
450  Fifth  Street.  NVV.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Andrew  Z.  Glickman  or  Daniel  O. 


Hirsch,  Office  of  the  General  Counsel  at 
(202)  272-2428;  U.S.  Securities  and 
Exchange  Commission;  450  Fifth  Street, 
NW.;  Stop  &-6;  Washington.  DC  20549. 

SUPPt^MENTARY  INFORMATION: 

I.  Overview  of  Proposals 

The  Securities  and  Exchange 
Commission  ("Commission")  is 
proposing  for  comment  revisions  to  its 
Rules  of  Practice  (17  CFR  201.1-201.29) 
and  related  procedural  rules  including 
rules  19d-2  and  19d-3  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  (17  CFR  240.19d-2 
and  240.19d-3)  concerning  disciplinary 
sanctions  imposed  by  self- regulatory 
organizations.  Included  in  this  proposal 
are:  (1)  The  proposed  Rules  of  Practice; 
(2)  a  topical  index  including  a  timetable 
to  the  proposed  rules;  and  (3)  cross- 
reference  tables  indexing  the  location  of 
existing  rules  to  proposed  rules  and  vice 
versa. 

In  order  to  implement  these 
proposals,  a  number  of  conforming 
changes  must  also  be  made  to  other 
rules.  The  proposed  Rules  of  Practice 
would  exclude  the  provisions 
concerning  "incorporation  by  reference" 
which  related  to  the  making  of 
disclosure  or  regulatory  filings.  This 
provision  would  be  moved  to 
Regulation  S-K  (17  CFR  229.10  through 
229.915).  Conforming  changes  would 
also  be  made  to  the  Commission 
procedures  concerning  summary 
suspensions  under  section  12(k)  of  the 
Exchange  Act  (17  CFR  202.8). 

In  order  to  number  consecutively  the 
Rules  of  Practice  in  the  Code  of  Federal 
Regulations  ("CFR"),  the  Commission's 
regulations  pertaining  to  the  Equal 
Access  to  Justice  Act  (  "EAJA")  (17  CFR 
201.31-201.60)  and  the  Commission's 
procedures  pertaining  to  the  payment  of 
bounties  pursuant  to  subsection  2lA(e) 
of  the  Exchange  Act  (17  CFR  201.61- 
201.68)  would  be  renumbered.  No  other 
changes  are  being  proposed  in  relation 
to  the  EAJA  rules  or  the  bounty  rules. 
In  addition,  adoption  of  this  proposal 
would  require  existing  cross-references 
to  the  Rules  of  Practice  in  all  other  rules 
and  forms  used  by  the  Commission  to  be 
renumbered. 

This  proposal  is  the  first 
comprehensive  revision  to  the  Rules  of 
Practice  in  over  30  years.  Certain 
provisions  of  the  Rules  are  now  out-of- 
date  or,  due  to  intervening  amendments, 
inconsistent  with  other  provisions. 
Similarly,  practices  of  the 
administrative  law  judges  and  the 
Commission  which  have  evolved  over 
time  are  not  reflected  in  the  Rules. 
Further,  there  are  opportunities  to 
streamline  the  Rules  to  incorporate 


widely  accepted  changes  in  litigation 
practice  and  to  reflect  the  availability  of 
new  services  and  technologies,  such  as 
next  day  air  express  for  service  of 
documents.  Adoption  of  the  proposed 
Rules  will  ensure  greater  consistency 
and  efficiency  in  the  administrative 
process  by  providing  the  Commission 
with  a  uniform  and  reliable  set  of 
administrative  procedures  and  rules.  In 
addition,  the  proposed  rules  and 
procedures  implement  the  authority 
granted  to  the  Commission  by  the 
Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  ("Remedies 
Act")  with  respect  to  temporary  cease- 
and-desist  proceedings  and  delineate 
procedures  to  be  used  with  respect  to 
disgorgement  in  Commission  initiated 
administrative  enforcement 
proceedings. 


A.  Proposed  Changes  to  Current 
Procedures 

The  proposed  rules  provide  for: 

1.  An  expanded  role  for  prehearing 
conferences  and  more  active  case 
management  by  administrative  law 
judges; 

2.  Production  of  documents,  pursuant 
to  subpoena,  prior  to  the  start  of  a 
hearing; 

3.  A  streamlined  discovery  process 
codifying  the  existing  unwritten 
practice,  generally  followed  by  the 
Division  of  Enforcement,  of  making 
available  to  respondents  all  non- 
privileged,  relevant  investigative  files; 
and 

4.  Summary  disposition  of  matters  of 
law  at  any  time  after  institution  of 
proceedings,  based  on  stipulated  facts 
and  the  pleadings. 

B.  Proposed  Additions  to  the  Rules  to 
Implement  New  Authority 

1.  Procedures  would  be  adopted  for 
the  conduct  of  temporary  cease-and- 
desist  order  proceedings  and 
proceedings  to  suspend  temporarily  the 
registration  of  a  broker,  dealer, 
investment  adviser  or  other 
Commission-registered  entity. 

Under  the  proposals  with  regard  to 
temporary  cease-and-desist  orders: 

a.  The  staff  would  file  an  application 
for  a  temporary  cease-and-desist  order 
simultaneously  with  or  after  the 
commencement  of  proceedings  seeking 
a  permanent  order  with  respect  to  a 
registered  entity  or  associated  person. 
Prior  to  filing  an  application  for 
temporary  relief,  the  staff  would,  in  all 
cases,  have  to  obtain  authority  to  seek 
a  temporary  order  firom  the  Commission. 
As  with  any  other  decision  to  initiate 
enforcement  action  prior  to  the 
institution  of  proceedings.  Commission 
deliberations  and  discussions  with  the 
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staff  concerning  the  decision  whether  to 
authorize  an  application  for  temporary 
relief  would  be  nonpublic,  privileged 
and  not  ordinarily  reviewable  by  a 
coun.    j 

b.  Upon  institution  of  proceedings, 
the  staff  would  file  an  application  for  a 
temporary  cease-and-desist  order 
including,  unless  specifically  waived  by 
the  Commission,  a  supporting 
declaration  of  facts,  a  memorandum  of 
law.  a  proposed  order  to  show  cause 
and  a  proposed  temporary  order. 

c.  Unless  the  statutorily  specified 
conditions  warranting  issuance  of  an  ex 
parte  order  were  met.  the  respondent 
would  be  served  with  the  application 
and  supporting  papers  and  a  hearing  on 
tlie  application  would  be  scheduled.  If 
an  order  were  issued  ex  parte,  a  hearing 
would  normally  be  held  within  48  hours 
upon  request  of  the  respondent. 
Hearings  with  regard  to  the  grant,  denial 
or  modification  of  a  temporary  cease- 
and-desist  order  ordinarily  would  take 
place  before  the  Commission  and  not  an 
administrative  law  judge. 

d.  If  a  temporary  cease-and-desist 
order  were  granted,  or  if  an  ex  parte 
order  were  sustained,  after  a 
Commission  hearing,  the  order  could  be 
appealed  to  a  federal  district  court.  If 
not  modified  by  a  court,  it  would 
remain  in  effect  pending  the  hearing  on 
the  need  for  a  permanent  cease-and- 
desist  order  before  an  administrative 
law  judge.  After  issuance  of  an  initial 
decision  by  the  administrative  law  judge 
on  the  need  for  a  permanent  order, 
however,  the  duration  of  the  temporary 
cease-  and-desist  order  pending 
Commission  review  would  be  limited. 

2.  Rules  governing  the  collection  and 
distribution  of  disgorgement  funds  and 
the  payment  of  penalties  required  by 
Commission  order  would  be  adopted. 
Under  the  proposals: 

a.  Prejudgment  interest  would  be 
assessed  on  all  disgorgement  ordered. 
Disgorgement  would  be  due  promptly 
upon  entry  of  a  final  order. 

b.  Disgorgement  funds  would  be 
distributed,  where  feasible,  to  injured 
investors;  otherwise,  funds  would  be 
paid  to  the  U.S.  Treasury.  Where 
deemed  appropriate  by  the  Commission, 
disgorged  funds  could  be  turned  over  to 
a  court  for  distribution  in  a  private  civil 
litigation  based  on  the  same  operative 
facts  underlying  the  Commission's 
administrative  enforcement  action. 

c.  Where  necessary,  a  disgorgement 
fund  administrator,  selected  from  either 
the  private  sector  or  the  Commission 
staff,  would  oversee  processing  of  proofs 
of  claims  and  distribution  of  monies 
from  fund. 


n.  Discussion  of  Proposed  Rules  of 
Practice 

Each  of  the  proposed  rules  appears 
individually  below.  Commentary 
follows  each  rule  or,  where  relevant,  a 
paragraph  of  a  rule.  The  proposal 
renumbers  many  of  the  Commissions 
rules  to  follow  the  chronological  flow  of 
events  ft-om  service  of  papers  to 
institution  of  a  hearing  before  a  hearing 
officer  to  Commission  review.  Rules 
pertaining  to  temporary  sanctions, 
including  temporary  cease-and-desist 
orders,  and  disgorgement  and  penalty 
payments  appear  separately.  In 
addition,  rules  relating  to  review  of  self- 
regulatory  organization  determinations 
also  appear  separately. 

Table  of  Contents 

Proposed  Rules  of  Practice 

Rule  1    Scope;  Rules  of  Construction  and 

Definitions. 
Rule  2    Appearance  and  Practice  Before  the 

Commission. 
Rule  3    Sanctions. 
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Notes  to  the  Rules  of  Practice 

1.  Numbering:  Generally,  the  rules  follow 
the  chronological  flow  of  events  from 
Institution,  hearing  before  a  hearing  officer, 
and  Commission  review.  Separate  provisions 
with  respect  to  temporary  sanctions 
(including  temporary  cease-and-desist 
proceedings),  disgorgement,  and  review  of 
self-regulatory  organization  determinations 
follow  the  rest  of  the  rules. 

2.  Headings:  Each  rule  and  each  major 
paragraph  within  a  rule  have  descriptive 
headings  which  are  intended  to  guide  a 
reader  in  searching  for  information  on 
particular  requirements.' 

3.  Topical  index  including  timetable:  A 
topical  index  has  been  provided  to  assist 
persons  consulting  the  Rules  of  Practice.  It  is 
structured  alphabetically  by  subject  matter 
and  contains  cross-references  to  the  rule 
numbers.  The  index  is  provided  as  a  guide 
only.  Its  contents  are  not  dispositive  and  do 
not  form  any  portion  of  the  rules. 

Proposed  Rules  of  Practice 

(ERl) 

Rule  1 .        Scope,  Rules  of  Construction 
and  Definitions 

(a)  Scope  of  the  Rules  of  Practice. 
These  Rules  of  Practice  govern 
proceedings  before  the  Commission 
under  the  statutes  which  it  administers. 
They  shall  be  construed  to  secure  the 
just,  speedy,  and  inexpensive 
determination  of  every  proceeding. 
These  rules  do  not  apply  to 
investigations,  except  where  made 
specifically  applicable  by  the  Rules 
Relating  to  Investigations,  part  203  of 
this  chapter  (17  CFR  part  203),  or  to 
rulemaking,  except  where  made 
applicable  by  Commission  order.  In 


>  The  headings  include  at  the  far  left  margin  the 

existing  rule  number,  abbreviated  "ER "  and 

the  proposed  rule  number,  labeled  "Rule ." 


connection  with  any  particular  matter, 
reference  should  be  made  to  any  special 
requirements  of  procedure  that  may  be 
contained  in  the  particular  statute 
involved  or  the  rules  and  forms  adopted 
by  the  Commission  thereunder.  Any 
such  special  reqtiirements  control  to  the 
extent  that  they  conflict  with  the 
provisions  herein. 

Comment:  By  their  terms,  the  existing 
Rules  of  Practice  are  generally  applicable  to 
"proceedings  before  the  Conmiission  under 
the  statutes  it  administers."  Investigations  are 
excluded  from  the  scope  of  the  Rules  except 
where  made  specifically  applicable.  A 
majority  of  both  the  existing  and  proposed 
rules  address  procedures  in  those  matters 
where  the  Commission  has  ordered  an 
evidentiary  hearing  pursuant  to  an  order 
instituting  proceedings.  Where  the  Rules  are 
silent  as  to  the  procedures  to  be  used  in  a 
partic\ilar  type  of  proceeding,  such  as  notice 
and  conunent  rulemaking,  the  Commission 
specifies  procedures  by  order.  In  practice, 
only  a  small  proportion  of  administrative 
proceedings  involve  hearings:  Commission 
rulemaking  is  ordinarily  conducted  without 
hearings.  Most  adjudicatory  matters  involve 
regulatory  decisions,  such  as  whether  to 
register  an  entity  as  a  broker  or  dealer,  which 
are  resolved  by  exercise  of  delegated 
authority  by  the  staff.  Proceedings  in  which 
hearings  are  most  often  held  by  the 
Commission  are  enforcement  proceedings. 
An  even  greater  number  of  proceedings 
subject  to  the  Rules  arise  from  appeals  to  the 
Commission  of  decisions  made  after  hearings 
by  self-regulatory  organizations. 

The  existing  statement  of  the  scope  of  the 
Rules  sought  to  reflect  these  facts  by 
distinguishing  proceedings  to  which  the 
Rules  were  "generally"  or  "particularly" 
applicable.  The  existing  rule  also  emphasizes 
the  distinction  between  proceedings  with 
"hearings  or  opportunity  for  hearing"  and 
other  proceedings.  The  distinction  between 
proceedings  which  are  required  to  have  "on 
the  record"  hearings,  those  that  require  a 
hearing,  but  not  that  the  hearing  be  "on  the 
record,"  and  those  in  which  no  hearing  is 
required,  are  very  important.  However,  the 
Rules  of  Practice  do  not  govern  whether  a 
hearing  is  or  is  not  "on  the  record"  or  if  a 
hearing  is  held  at  all.  Reference  to  these 
different  types  of  hearings  and  the  special 
provisions  of  Rule  27  was  unnecessary,  and 
accordingly  was  deleted. 

Individual  rules  have  been  modified  to 
indicate  whether  they  apply  generally  to  all 
proceedings,  or  only  to  a  proceeding  in 
which  an  order  Instituting  proceedings  has 
been  entered.  Rules  dealing  with  formalities, 
such  as  the  hours  the  Commission  is  open  for 
business,  requirements  for  briefs  or  the 
requirements  of  Commission  orders,  apply  to 
all  proceedings.  Other  rules,  such  as  those 
requiring  service  of  filings,  apply  only  if  the 
Commission  has  issued  an  order  instituting 
proceedings. 

The  language  in  the  second  sentence  of 
Proposed  Rule  1(a)  is  modeled  on  the 
language  in  Rule  1  of  the  Federal  Rules  of 
Civil  Procedure. 

The  Task  Force  received  comments 
indicating  uncertainty  with  respect  to  the 


applicability  of  the  Rules  to  proceedings 
pursuant  to  Exchange  Act  section  19(d)(2)  to 
review  disciplinary  actions  taken  by  self- 
regulatory  organizations  and  proceedings 
pursuant  to  Exchange  Act  section  19(b)(2)  to 
disapprove  a  self-regulatory  organization 
rule.  The  Rules  of  Practice  apply  to  both 
types  of  proceedings.  The  Task  Force  has 
recommended  that  the  substantive 
requirements  of  Exchange  Act  Rules  19d-2 
and  19d-3,  which  contain  specific 
procedures  governing  certain  aspects  of 
proceedings  under  section  19(d)(2),  be 
incorporated  into  the  Rules  of  Ptactice,  so 
that  persons  seeking  review  of  self-regulatory 
organization  disciplinary  decisions  can 
consult  a  single  source  with  respect  to  all 
procedural  requirements. 

The  specific  reference  to  the  rules' 
inapplicability  to  investigations  has  been 
retained.  To  codify  what  has  been 
Conunission  practice,  Proposed  Rule  1(a) 
now  states  that  the  rules  are  not  applicable 
to  rulemaking  proceedings,  unless  the 
Commission  orders  otherwise. 

(b)  fluyes  of  Construction.  For 
purposes  of  these  rules; 

(1)  Any  term  in  the  singular  includes 
the  plural,  and  any  term  in  the  plural 
includes  the  singular,  if  such  use  would 
be  appropriate; 

(2)  Any  use  of  a  masculine,  feminine. 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate;  and 

(3)  Unless  the  context  requires 
otherwise,  counsel,  if  any,  may  take  any 
action  required  or  permitted  to  be  taken 
by  a  party. 

(c)  Definitions.  For  purposes  of  these 
rules,  unless  explicitly  stated  to  the 
contraiy: 

{1)  "Commission"  means  the  United 
States  Securities  and  Exchange 
Commission,  including  a  quonmi  of  the 
Commission  or  the  duty  officer,  as 
provided  for  at  17  CFR  200.42; 

(2)  "Counsel"  means  any  lawyer 
representing  a  party,  in  accord  with 
Rule  2(b)  (§  201.2(b),  or  a  non-lawyer 
representative,  to  the  extent  permissible 
under  Rule  2(a)  (§  201.2(a)); 

(3)  "Enforcement  proceeding"  means 
a  proceeding,  initiated  by  an  order 
instituting  proceedings  entered  by  the 
Commission,  held  for  the  purpose  of 
determining  whether  or  not  a  person  has 
violated  or  caused  a  violation  of  the 
federal  securities  laws  and  the  rules 
thereunder; 

(4)  "Hearing  officer"  means  an 
administrative  law  judge,  a  panel  of 
Commissioners  constituting  less  than  a 
quorum  of  the  Commission,  an 
individual  Commissioner,  or  any  other 
person  duly  authorized  to  preside  at  a 
hearing; 

(5)  "Interested  division  "  means  the 
division  or  office  assigned  responsibility 
by  the  Commission  to  participate  in  a 
particular  proceeding; 

(6)  "Party"  means  the  interested 
division,  any  person  named  as  a 
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respondent  or  party  in  the  order 
instituting  proceedings,  persons  entitled 
to  notice  as  set  forth  in  Rule  8(f) 
(§  201.a(f))  or  any  person  seeking 
Commission  review  of  a  decision; 

(7)  "Registered  entity"  means  a 
broker,  dealer,  municipal  securities 
dealer,  government  securities  broker, 
goverrjment  securities  dealer,  or  transfer 
agent; 

(8)  "Secretary"  means  the  Secretary  of 
the  Commission;  and 

(9)  "Temporary  sanction"  means  a 
temporary  cease-and-desist  order  or  a 
temporary  suspension  of  the  registration 
of  a  broker,  dealer,  municipal  securities 
dealer,  government  securities  broker, 
government  securities  dealer,  or  transfer 
agent. 

Conu^iient:  Rules  of  construction  and 
definitions  have  been  included  in  order  to 
clarify  tierms  used  throughout  the  rules.  It 
was  suggested  that  instead  of  using  the  term 
"hearing officer,"  the  rules  should  refer  to 
"administrative  law  judge."  While 
administrative  law  judges  do  preside  at  most 
hearings  at  which  the  Gsmmission  itself  does 
not  preside,  a  duty  officer  or  other  persons 
may  preside.  See  Securities  Exchange  Act 
section  4A;  Administrative  Procedure  Act  5 
U.S.C  556(b).  Accordingly,  the  proposed 
rules  continue  to  use  the  term  "hearing 
officer"  throughout. 

(ER  2)  1 1 

Rule  2.        Appearance  and  Practice 
Before  the  Commission. 

A  person  shall  not  be  represented  at 
any  hearing  before  the  Commission  or  a 
hearing  officer  except  as  stated  in 
paragraphs  (a)  and  (b)  of  this  rule  or  as 
otherwise  permitted  by  the  Commission 
or  a  hearing  officer. 

(a)  By  non-lawyers.  In  any  proceeding, 
a  person  may  app>ear  on  his  or  her  own 
behalf;  a  member  of  a  partnership  may 
represent  the  partnership;  a  bona  fide 
officer  of  a  corporation,  trust  or 
association  may  represent  the 
corporation,  trust  or  association;  and  an 
officer  or  employee  of  a  state 
commission  or  of  a  department  or 
political  subdivision  of  a  state  may 
represent  the  state  commission  or  the 
department  or  political  subdivision  of 
the  state. 

(b)  By  lawyers.  In  any  proceeding,  a 
person  may  be  represented  by  an 
attorney  at  law  admitted  to  practice  . 
before  the  Supreme  Court  of  the  United 
States  or  the  highest  court  of  any  State 
(as  defined  in  section  3(a)(16)  of  the 
Exchange  Act). 

ComnMnt:  The  proposed  rule  has  been 
amended  to  conform  with  the  definition  of 
"State"  contained  in  section  3(a)(16)  of  the 
Exchange  Act.  The  phrase  "or  the  Court  of 
Appeals  or  the  District  Court  of  the  United 
States  for  the  District  of  Columbia"  in  the 


existing  rule  was  unnecessary.  The  Court  of 
Appeals  for  the  DisUict  of  Columbia  is  the 
District's  highest  court.  Lawyers  admitted  to 
practice  before  the  United  States  District 
Court  for  the  District  of  Columbia  or  the 
Court  of  Appeals  for  the  District  of  Columbia 
Circuit  must  be  admitted  before  the  court  of 
a  state  or  territory,  so  it  was  redundant  to 
include  admission  before  these  two  courts  as 
separate  criteria  for  practice  before  the 
Commission. 

(c)  Former  Commission  employees. 
Former  employees  of  the  Commission 
must  comply  with  the  restrictions  on 
practice  contained  in  the  Commission's 
Conduct  Regulation,  subpart  M,  17  CFR 
220.735. 

(ci)  Notice  of  appearance;  designation 
for  service:  power  of  attorney.  (1)  When 
a  person  first  appears  on  his  or  her  own 
behalf  before  the  Commission  or  a 
hearing  officer  in  a  proceeding  in  which 
an  order  instituting  proceedings  has 
been  entered,  or  a  notice  of  intention  to 
file  a  p'etition  for  review  pursuant  to 
Rule  30  or  an  application  pursuant  to 
Rule  56  for  review  of  a  self-regulatory 
organization  determination  has  been 
filed,  he  or  she  shall  file  with  the 
Conunission,  or  otherwise  state  on  the 
record,  an  address  at  which  any  notice 
or  other  written  communication 
required  to  be  served  upon  him  or  her 
or  furnished  to  him  or  her  may  be  sent 
and  a  telephone  number  where  he  or 
she  may  be  reached  during  business 
hours. 

(2)  When  an  attorney  first  appears  in 
a  representative  capacity  before  the 
Commission  or  a  hearing  officer  in  a 
proceeding  in  which  an  order  instituting 
proceedings  has  been  entered,  or  a 
petition  for  review  or  an  application 
pursuant  to  Rule  56  for  review  of  a  self- 
regulatory  organization  determination 
has  been  filed,  he  or  she  sheill  file  a 
written  notice  of  such  appearance, 
which  shall  state  the  name  of  the 
proceeding  in  which  he  or  she  is 
appearing,  his  or  her  name,  address  and 
business  telephone  number  and  the 
name  and  address  of  the  person  or 
persons  on  whose  behalf  he  or  she 
appears. 

(3)  Any  person  appearing  or 
practicing  before  the  Commission  in  a 
representative  capacity  may  be  required 
to  file  a  power  of  attorney  with  the 
Commission  showing  his  or  her 
authority  to  act  in  such  capacity. 

Comment:  The  provisions  dealing  with 
service  have  been  moved  to  Proposed  Rule  5 
and  made  consistent  with  the  norms  of 
professional  conduct,  which  require  that 
when  persons  are  represented  by  counsel, 
conununications  by  opposing  parties  be 
made  to  counsel.  See,  e.g..  Rule  1.4  of  the 
Rules  of  Conduct  of  the  District  of  Columbia 
Bar  (1992). 


(e)  Suspension  and  disbarment.— (l) 
Generally.  The  Commission  may 
censure  or  deny,  temporarily  or 
permanently,  the  privilege  of  appearing 
or  practicing  before  it  in  any  way  to  any 
person  who  is  found  by  the  Commission 
after  notice  and  opportunity  for  hearing 
in  the  matter: 

(i)  Not  to  possess  the  requisite 
qualifications  to  represent  others;  or 

(ii)  To  be  lacking  in  character  or 
integrity  or  to  have  engaged  in  unethical 
or  improper  professional  conduct;  or 

(iii)  To  have  willfully  violated,  or 
willfully  aided  and  abetted  the  violation 
of  any  provision  of  the  Federal 
securities  laws  or  the  rules  and 
regulations  thereunder. 

Comment:  The  Commission  has,  in 
litigated  as  well  as  settled  actions,  sanctioned 
individuals  by  imposing  a  "censure"  in 
proceedings  brought  under  Rule  2(e)(1).  See. 
e.g..  In  re  Ernst  &■  Ernst.  ASR  248  (1937-1982 
Transfer  Binder)  Fed.  Sec.  L.  Rep.  (CCH) 
1 72.270  (May  31, 1978)  (litigated  proceeding; 
audit  firm  censured):  In  re  Epstein,  AAER 
384.  51  SEC  Docket  1044  (May  21,  1992) 
(settlement;  individual  censured  and 
temporarily  suspended).  Existing  Rule 
2(e)(1).  by  its  terms,  only  allows  the 
Commission  to  "deny,  temporarily  or 
permanently."  the  privilege  of  appearing  or 
practicmg  hiefore  the  Commission.  The 
proposed  rule  would  reflect  the 
Commission's  established  practice  in 
appropriate  cases  of  imposing  only  a 
"censure"  as  a  sanction  for  violations  of  Rule 
2(e)(1). 

(2)  Certain  professionals  and 
convicted  persons.  Any  attorney  who 
has  been  suspended  or  disbarred  by  a 
Court  of  the  United  States  or  in  any 
State,  or  any  person  whose  license  to 
practice  as  an  accountant,  engineer,  or 
other  professional  or  other  expert  has 
been  revoked  or  suspended  in  any  State, 
or  any  person  who  has  been  convicted 
of  a  felony  or  a  misdemeanor  involving 
moral  turpitude  shall  be  forthwith 
suspended  bxim  appearing  or  practicing 
before  the  Commission.  A  disbarment, 
suspension,  revocation,  or  conviction 
within  the  meaning  of  this  rule  shall  be 
deemed  to  have  occurred  when  the 
disbarring,  stispending,  revoking  or 
convicting  agency  or  tribunal  enters  its 
judgment  or  order,  including  a  judgment 
or  order  on  a  plea  of  nolo  contendere, 
regardless  of  whether  appeal  is  pending 
or  could  be  taken. 

(3)  Temporary  suspensions,  (i)  The 
Commission,  with  due  regard  to  the 
public  interest  and  without  preliminary 
hearing,  may,  by  order,  temporarily 
suspend  from  appearing  or  practicing 
before  it  any  attorney,  accountant, 
engineer,  or  other  professional  or  expert 
who  has  been  by  name: 

(A)  Permanently  enjoined  by  any 
court  of  competent  jurisdiction,  by 
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reason  of  his  or  her  misconduct  in  an 
action  brought  by  the  Commission,  from 
violation  or  aiding  and  abetting  the 
violation  of  any  provision  of  the  Federal 
securities  laws  or  of  the  rules  and 
regulations  thereunder;  or 

(B)  Found  by  any  court  of  competent 
jurisdiction  in  an  action  brought  by  the 
Commission  to  which  he  or  she  is  a 
party  or  found  by  this  Commission  in 
any  administrative  proceeding  to  which 
he  or  she  is  a  party  to  have  violated 
(unless  the  violation  was  found  not  to 
have  been  willful)  or  aided  and  abetted 
the  violation  of  any  provision  of  the 
Federal  securities  laws  or  of  the  rules 
and  regulations  thereunder. 

An  order  of  temporary  suspension 
shall  become  effective  upon  service 
upon  the  respondent.  No  order  of 
temporary  suspension  shall  be  entered 
by  the  Commission  pursuant  to  this 
paragraph  (e)(3)(i)  more  than  90  days 
after  the  final  judgment  or  order  entered 
in  a  judicial  or  administrative 
proceeding  described  in  paragraph 
(e)(3)(i)(A)  or  (e)(3)(i)(B)  has  become 
effective  upon  completion  of  review  or 
appeal  procedures  or  because  further 
review  or  appeal  procedures  are  no 
longer  available. 

(ii)  Any  person  temporarily 
suspended  from  apf)earing  and 
practicing  before  the  Commission  in 
accordance  with  paragraph  (e)(3)(i)  may, 
within  30  days  after  service  upon  him 
or  her  of  the  order  of  temporary 
suspension,  petition  the  Commission  to 
hft  the  temporary  suspension.  If  no 
petition  has  been  received  by  the 
Commission  within  30  days  after  service 
of  the  order,  the  suspension  shall 
become  permanent. 

(iii)  within  30  days  after  the  filing  of 
a  petition  in  accordance  with  paragraph 
(e)(3)(ii),  the  Commission  shall  lift  the 
temporary  suspension  or  set  the  matter 
down  for  hearing  at  a  time  and  place  to 
be  designated  by  the  Commission  or 
both,  and,  after  opportunity  for  hearing, 
may  censiu^  the  petitioner  or  disqualify 
the  petitioner  from  appearing  or 
practicing  before  the  Commission  for  a 
period  of  time  or  permanently.  In  every 
case  in  which  the  temporary  suspension 
has  not  been  lifted,  every  hearing  held 
and  other  action  taken  pursuant  to  this 
paragraph  (e)(3)  shall  be  expedited  in 
accordance  with  the  standards  of  Rule 
38.  If  the  hearing  is  held  before  a 
hearing  officer,  the  time  limits  set  forth 
in  Rule  44  will  govern  review  of  the 
hearing  officer's  initial  decision. 

(iv)  hi  any  hearing  held  on  a  petition 
filed  in  accordance  with  paragraph 
(e)(3)(ii),  the  staff  of  the  Commission 
shall  show  either  that  the  petitioner  has 
been  enjoined  as  described  in  paragraph 
(e)(3)(i)(A)  or  that  the  petitioner  has 


been  found  to  have  committed  or  aided 
and  abetted  violations  as  described  in 
paragraph  (e)(3)(i)(B)  and  that  showing, 
without  more,  may  be  the  basis  for 
censure  or  disqualification.  Once  that 
showing  has  been  made,  the  burden 
shall  be  upon  the  petitioner  to  show 
cause  why  he  or  she  should  not  be 
censured  or  temporarily  or  permanently 
disqualified  from  appearing  and 
practicing  before  the  Commission.  In 
any  such  nearing,  the  petitioner  shall 
not  be  heard  to  contest  any  finding 
made  against  him  or  her  or  fact  admitted 
by  him  or  her  in  the  judicial  or 
administrative  proceeding  upon  which 
the  proceeding  under  this  paragraph 
{e){3)  is  predicated.  A  person  who  has 
consented  to  the  entry  of  a  permanent 
injunction  as  described  in  paragraph 
(e)(3)(i)(A)  without  admitting  the  facts 
set  forth  in  the  complaint  shall  be 
presumed  for  all  purposes  under  this 
paragraph  (e)(3)  to  have  been  enjoined 
by  reason  of  the  misconduct  alleged  in 
the  complaint. 

(4)  Finng  of  prior  orders.  Any  person 
appearing  or  practicing  before  the 
Commission  who  has  been  the  subject  of 
an  order,  judgment,  decree,  or  finding  as 
set  forth  above  shall  promptly  file  with 
the  Secretary  a  copy  thereof  (together 
with  any  related  opinion  or  statement  of 
the  agency  or  tribunal  involved).  Failure 
to  file  any  such  paper,  order,  judgment, 
decree,  or  finding  shall  not  impair  the 
operation  of  any  other  provision  of  this 
rule. 

(5)  Reinstatement,  (i)  An  application 
for  reinstatement  of  a  person 
permanently  suspended  or  disqualified 
under  paragraph  (e)(1)  or  (e)(3)  of  this 
rule  may  be  made  at  any  time,  and  the 
applicant  may,  in  the  Commission's 
discretion,  be  afforded  a  hearing; 
however,  the  suspension  or 
disqualification  shall  continue  unless 
and  imtil  the  apphcant  has  been 
reinstated  by  the  Commission  for  good 
cause  shown. 

(ii)  Any  person  suspended  under 
paragraph  (e)(2)  of  this  rule  shall  be 
reinstated  by  the  Commission,  upon 
appropriate  application,  if  all  the 
grounds  for  application  of  the 
provisions  of  that  paragraph  are 
subsequently  removed  by  a  reversal  of 
the  conviction  or  termination  of  the 
suspension,  disbarment,  or  revocation. 
An  application  for  reinstatement  on  any 
other  grounds  by  any  person  suspended 
under  paragraph  (e)(2)  of  this  rule  may 
be  filed  at  any  time  and  the  apphcant 
shall  be  accorded  an  opportunity  for  a 
hearing  in  the  matter;  however,  such 
suspension  shall  continue  unless  and 
until  the  applicant  has  been  reinstated 
by  order  of  the  Commission  for  good 
cause  shown. 


(6)  Any  proceeding  brought  under 
Rule  2(e)  shall  not  preclude  a 
proceeding  under  any  other  paragraph. 

(7)  All  hearings  held  under  Rule  2(e) 
shall  be  public  unless  otherwise  ordered 
by  the  Commission  on  its  own  motion 
or  after  considering  the  motion  of  a 
party. 

Comment:  Paragraph  (f)  has  been  made  a 
part  of  a  rule  on  misconduct  and  sanctions. 
Proposed  Rule  3. 

(f)  Practice  defined.  For  the  purposes 
of  these  rules,  practicing  before  the 
Commission  shall  include,  but  shall  not 
be  limited  to: 

(1)  Transacting  any  business  with  the 
Commission;  and 

(2)  The  preparation  of  any  statement, 
opinion  or  other  paper  by  any  attorney, 
accoimtant.  engineer  or  other  expert, 
filed  with  the  Commission  in  any 
registration  statement,  notification, 
application,  report  or  other  document 
with  the  consent  of  such  attorney, 
accountant,  engineer  or  other  expert. 

Comment:  The  existing  rules  contain 
provisions  with  respect  to  service  in  various 
rules.  These  provisions  would  be  combined 
into  one  proposed  rule  on  service.  Proposed 
Rule  5,  which  governs  service  on  attorneys  as 
well  as  others.  Rule  2(h)  would  therefore  be 
deleted. 

(ER  2(f)) 

Rule  3.        Sanctions. 

(a)  Conduct.  Dilatory,  disruptive, 
contemptuous,  or  contumacious 
conduct  by  any  person  before  the 
Commission  or  a  hearing  officer  during 
a  hearing  or  conference  shall  be  grounds 
for  the  Commission  or  the  hearing 
officer  to  exclude  that  person  from  such 
hearing  or  conference.  Further,  dilatory, 
disruptive,  contemptuous,  or 
contumacious  conduct  by  any  counsel 
at  any  time  before  the  Commission  or  a 
hearing  officer  shall  be  grounds  for 
summary  suspension  from  practice  for 
the  duration  or  any  portion  of  the 
proceeding  in  which  such  conduct 
occurred.  Such  conduct  by  counsel  may 
also  be  grounds  for  the  institution  of 
proceedings  under  Rule  2(e)  of  these 
rules.  Any  person  excluded  from  a 
hearing  or  conference,  or  counsel 
summarily  suspended  from  practice  for 
the  duration  or  any  portion  of  a 
proceeding,  may  seek  review  of  the 
exclusion  or  suspension  by  filing  with 
the  Commission,  within  three  days  of 
the  exclusion  or  suspension  order,  a 
petition  to  lift  such  order.  The 
Commission  shall  consider  the  petition 
pursuant  to  Rule  2(e)(3)(iii). 

Comment:  Resort  to  sanctions  for 
disruptive  conduct  during  the  course  of  a 
proceeding  rarely  has  t)een  necessary. 
However,  anecdotal  evidence  presented  to 
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the  Task  Force  suggested  a  need  to  delineate 
more  clearly  a  hearing  officer's  authority  to 
impose  such  sanctions.  The  provisions  for 
sanctions  against  persons  engaging  in 
dilatory,  contemptuous,  or  contiunacious 
conduct  are  based  on  Existing  Rule  2(fl.  That 
rule  applies  only  to  attorneys.  Under  the 
proposed  rule,  any  person,  not  just  attorneys 
or  representatives,  could  be  excluded  from  a 
hearing  or  conference  for  misconduct.  As 
before,  summary  suspensions  could  be 
directed  only  at  attorneys  or  non-attorney 
representatives.  The  proposed  rule  expressly 
limits  summary  suspensions  to  appearances 
in  connection  with  the  proceeding  in  which 
the  dilatory,  contemptuous,  or  contumacious 
conduct  took  place.  Any  broader  prohibition 
would  be  difficult  to  justify  since  the 
circumstances  which  triggered  the 
misconduct  would  be  unlikely  to  be  present 
in  an  entirely  different  matter. 

The  proposed  rule  adds  a  mechanism  for 
timely  appeal  of  a  summary  suspension.  The 
proposed  rule  does  not  include  an  explicit 
provision  for  appeal  of  an  order  excluding  a 
person  from  all  or  a  portion  of  the  hearing 
or  conference.  A  person  subject  to  such  an 
exclusion  order  by  a  hearing  officer  could 
seek  interlocutory  review  of  the  order  by  the 
Commission,  pursuant  to  Proposed  Rule  18 
(ER  12(a)).  If  interlocutory  review  was  not 
allowed,  the  matter  could  be  reviewed  when, 
and  if,  the  entire  case  was  appealed. 
Exclusion  by  the  Commission  could 
ultimately  be  reviewed  by  a  court  on  a 
similar  basis. 

(b)  Deficient  filings  and  failure  to  file. 
The  Commission  or  the  hearing  officer 
may  reject,  in  whole  or  in  part,  any 
fihng  that  fails  to  comply  with  the 
requirements  of  these  rules  or  any  order. 
The  Commission  or  hearing  officer  may 
prescribe  new  time  limits,  grant 
extensions  of  time  limits  pursuant  to 
Rule  17  or  direct  that  deficiencies  of 
form  or  content  be  cured  and  the  filing 
resubmitted  within  a  certain  time 
period.  In  the  event  a  required  filing  is 
not  made  or  is  rejected,  in  whole  or  in 
part,  without  being  cured  within  the 
time  period  authorized,  the  party  failing 
to  make  the  filing  may  be  deemed  in 
default  and  the  proceedings  may  be 
dismissed  or  determined  against  such 
party  on  the  basis  of  the  record  then 
existing,  including  the  order  instituting 
proceedings,  the  allegations  of  which 
may  be  deemed  to  be  true. 

Comment:  This  paragraph  has  been  added 
to  make  clear  that  the  Commission  or  a 
hearing  officer  has  authority  to  reject  a 
deficient  filing.  See  In  the  Matter  of 
Fischbach.  Adm.  Pro.  File  No.  3-7384  (June 
18, 1991).  A  filing  may  be  rejected  if  it  fails 
to  meet  the  requirements  of  any  rule  or  order. 
For  example,  filings  which  are  not  served  as 
required  by  Proposed  Rule  5,  which  fail  to 
cite  to  the  record  as  required  by  Proposed 
Rule  27,  which  are  longer  than  permitted  by 
Proposed  Rule  31.  or  which  fail  to  comply 
with  a  prehearing  order  pursuant  to  proposed 
Rule  12  could  be  found  to  be  deficient. 


(ER6(e)) 

(c)  Failure  to  appear:  Default.  Any 
person  who  is  named  in  an  order 
instituting  proceedings  as  a  person 
against  whom  findings  may  be  made  or 
sanctions  imposed  and  who  fails  to 
appear  at  a  hearing  or  prehearing 
conference  of  which  he  or  she  has  been 
duly  notified,  or  fails  to  file  a  notice  of 
appearance  when  ordered  to  do  so,  may 
be  deemed  in  default  and  the 
proceedings  may  be  determined  against 
such  person  upon  consideration  of  the 
record  then  existing,  including  the  order 
instituting  proceedings,  the  allegations 
of  which  may  be  deemed  to  be  true.  For 
the  purpose  of  this  paragraph,  an 
answer  shall  constitute  a  notice  of 
appearance. 

Comment:  This  paragraph  is  based  on 
Existing  Rule  6(e),  which  provides  that  a 
respondent's  failure  to  appear  in  response  to, 
or  file  an  answer  to,  an  order  instituting 
proceedings  can  be  grounds  for  entry,  by 
default,  of  an  order  making  findings  against 
the  respondent.  The  proposed  rule  further 
provides  for  dismissal  of  the  proceedings  or 
entr-  of  findings  against  the  respondent  for 
failure  to  appear  at  any  hearing  or  prehearing 
conference. 

(ER  ll(cHd)) 

Rule  4.        Authority  of  Hearing 
Officer. 

The  hearing  officer  shall  conduct 
proceedings  in  a  fair,  impartial,  and 
expeditious  manner.  The  hearing  officer 
shall  have  the  authority  to  do  all  things 
necessary  and  appropriate  to  discharge 
his  or  her  duties.  No  provision  of  these 
rules  shall  be  construed  to  limit  the 
powers  of  the  hearing  officer  provided 
by  the  Administrative  Procedure  Act,  5 
U.S.C.  556.  557.  The  powers  of  the 
hearing  officer  include,  but  are  not 
limited  to,  the  power: 

(a)  To  regxilate.  through  the  date  of 
issuance  of  an  initial  decision,  the 
course  of  a  proceeding  and  the  conduct 
of  the  parties  and  their  coimsel; 

(b)  To  hold  prehearing  conferences  as 
set  forth  in  Rule  12(a) ; 

(c)  To  issue  subpoenas  authorized  by 
law  and  to  revoke,  quash,  or  modify  any 
such  subpoena; 

(d)  To  recuse  himself  or  herself  upon 
motion  made  by  a  party  or  upon  his  or 
her  own  motion; 

(e)  To  administer  oaths  and 
affirmations; 

(f)  To  receive  relevant  evidence  and  to 
rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(g)  To  order,  in  his  or  her  discretion, 
the  interested  division,  in  a  proceeding 
involving  more  than  one  respondent,  to 
indicate,  on  the  record,  at  least  one  day 
prior  to  the  presentation  of  any 


evidence,  each  respondent  against 
whom  that  evidence  will  be  offered; 

(h)  Subject  to  any  limitations  set  forth 
elsewhere  in  these  rules,  to  consider 
and  rule  upon  all  procedural  and  other 
motions; 

(i)  To  prepare  and  file  with  the 
Secretary  an  initial  decision  as  provided 
in  Rule  24;  and 

(j)  Upon  notice  to  all  parties,  to 
reopen  any  hearing  prior  to  the  filing  of 
an  initial  decision  therein,  or,  if  no 
initial  decision  is  to  be  filed,  prior  to  the 
time  fixed  for  the  filing  of  final  briefs 
with  the  Commission. 

Comment:  The  existing  rules  list  the      ' 
powers  of  the  hearing  officer  in  a  number  of 
places.  At  times  the  powers  enumerated  are 
so  specific  and  so  detailed  as  to  suggest  that 
the  hearing  officer's  inherent  powers  are 
limited.  The  proposed  rule  lists  in  one  place 
the  most  prominent  powers  of  the  hearing 
officer,  and  clearly  defines  the  broad  inherent 
powers  the  hearing  officer  has  to  conduct  the 
proceedings  assigned  to  him  or  her.  The  list 
of  powers  is  illustrative,  not  exhaustive.  The 
hearing  officer  is  permitted  to  take  any  action 
necessary  and  appropriate  to  discharge  his  or 
her  duties  as  a  presiding  officer. 

(ERs  as  to  service:  2(d);  2(e)(3)(i)(fc); 
2(h);  6(b);  14(b)(3);  22(a);  as  to  filing:  ER 
23) 

Rules.        Service  and  Filing  of  Papers. 

(a)  Required.  In  every  proceeding  in 
which  an  order  instituting  proceedings 
has  been  issued  or  an  application 
pursuant  to  Rule  56  for  review  of  a  self- 
regulatory  organization  determination 
has  been  granted,  every  notice  of 
appearance,  written  motion,  brief, 
proposed  conclusion  of  fact  or  law.  and 
similar  paper  shall  be  served  upon  each 
of  the  parties  and  any  other  participants 
in  the  proceedings  pursuant  to  Rule 
5(b);  provided,  however,  that  absent  an 
order  to  the  contrary,  no  service  on 
other  parties  or  participants  shall  be 
required  of  motions  which  may  be  heard 
ex  parte,  requests  for  confidential 
treatment  of  information,  or  requests  for 
the  issuance  of  a  subpoena. 

Comment:  References  to  the  requirements 
for  service  are  currently  located  in  several 
places  in  the  existing  rules  [e.g.,  Existing 
Rules  2(d),  2(h)  and  23(a)-(d)).  To  some 
degree,  these  requirements  are  inconsistent 
with  each  other  and  with  professional 
standards  governing  contacts  with  a  party 
represented  by  an  attorney.  The  prof)osed 
rule  establishes  a  separate  rule  on  service 
which  sets  forth  the  general  requirements  for 
service  and  filing.  Statutory  provisions  which 
dictate  special  service  requirements  in 
particular  types  of  proceedings  are 
incorporated  in  the  rules  dealing  with  those 
typyes  of  proceedings.  The  proposed  rule  is 
modeled  on  Rule  5  of  the  Federal  Rules  of 
Civil  Procedure  and  Existing  Rule  23. 

Once  an  order  instituting  proceedings  is 
issued,  service  of  essentiaUy  all  documents 


6173a  Fwiaral  Ragirter  /  Vol.  58,  Na  223  /  Monday.  November  22.  1993  /  Proposed  Rules 


filed  in  connactloB  wtth  the  proeawtiBg  muat 
be  m«i«  OB  ali  otlMT  pwtiM  or  otbar 
partkip«ats  admilted  to  tlM  procaediBg 
puraMBt  to  Propowd  Rule  13  (EK  0).  Under 
the  nistlag  rales.  te<|uesti  for  icsuance  of 
tubpoenu  an  not  always  made  in  whtiag 
and  are  not  served  on  other  parties.  The 
proposed  rules  require  subpoena  requasfs  to 
be  in  writing.  See  Proposed  Rule  19fb)  (ER 
14(b)).  As  drafted.  Proposed  Rule  5  would 
not  require  service  of  a  subpoena  request  on 
other  partiee.  Cnmment  is  requested  as  to 
whether  other  pvties  shouki  be  served  with 
a  copy  of  •  request  for  issuance  of  • 
subpoena. 

As  a  general  matter.  Proposed  Rule  5 
would  not  require  service  on  other  parties  or 
participants  of  a  request  pursuant  to 
Proposed  Ruie  33  (ER  25)  for  confidential 
tresitmeiK,  akboagh  notice  of  the  request 
cooid  be  oniesed  by  the  Commission.  Where 
confideotJai  trsatment  is  sought  with  leepect 
to  ifaancia]  discksure  statements  made  1^  a 
respondent  datanlog  aa  inability  to  pay  fines 
or  disgorgement,  a  copy  of  the  (Hsclosur* 
statemOTrt  most  be  served  on  the  interested 
division,  and  notice  that  a  fisaacial 
discioaiire  statement  was  filed  must  be 
•srvsd  OB  all  other  pwtiae.  See  Proposed 
Rais  S5.  Coamwot  is  requested  ta  to  whether 
a  party  making  a  request  far  confidential 
treatment  should  always  be  required  to  serve 
the  request,  or  notice  that  a  request  has  been 
made,  on  other  parties  or  participants. 

(b)  To  whom  and  how  made. 
Whenever  terrice  is  retjuireti  or 
permitted  to  be  made  upon  a  person 
roprasented  by  counae)  %n4io  has  filed  a 
notice  of  appearance  punoant  to  Rule  2. 
service  afaail  be  made  upon  the  counari; 
provided,  boivever.  thai  a  copy  of  any 
paper  served  may  ako  be  SOTved  diiectly 
upon  the  person  reproaented.  Service 
shall  be  inade  hy  dabvering  a  copy  to 
the  cotmsd  oe  the  person  represented. 
DeUvery  meens: 

(1)  Personal  service,  by  handing  a 
ca^y  to  the  counsel  as  person  or  leaving 
a  copy  at  the  counsel's  or  person's  office 
with  a  derk  m  other  person  in  charge 
thweof;  or  if  there  is  no  one  in  charge. 
leaving  it  in  a  con^iicuoas  place 
tharmn;  m  if  the  c^ce  is  dosed,  or  the 
person  being  served  has  no  office. 
leaving  it  at  the  person's  house  or  usimI 
place  of  abode  with  someone  of  suitable 
age  and  discretion; 

(2)  Sanding  the  papers  through  a 
commercial  courier  service  or  ovemi^ 
delivery  service  that  obtains  a  receipt  or 
other  pTtjof  of  delivery;  or 

(3)  Mailing  the  papers  through  tho 
U.S.  Postal  Service  by  first  class  or 
registered  or  certified  mail  or  by  Express 
Mall  delivery.  Service  by  mall  is 

complete  upon  mailing, 

CsBmanl:  The  psoposed  rule  refsrs  to 
"person"  betag  served  Instsad  of  "party" 
being  served  because  there  may  be  persons 
who  are  neither  partiee  nor  non-peity 
participants  entitled  to  service.  See  Proposed 
Rule  13  (ER  9). 


The  existing  rules  do  not  provide  far 
service  by  private^  commercial  overnight 
delivery  services.  The  proposed  rule  would 
parmit  use  of  stich  services.  The  Task  Force 
considered  also  permitting  service  by 
fiKstmile  machine  if  all  parties  to  a 
proceeding  agree,  and  if  rscaipt  of  the  Cax  is 
confirmed  with  fin  return  of  a  manually 
signed  receipt.  Comment  is  reouested  as  to 
whether  service  by  five  shouild  be  permitted 
under  these  cooditioau.  The  rule  as  proposed 
would  not  prohibit  penons  from  serving 
papers  by  focsimile  machine,  electronic  mall, 
etc.  if  allowed  by  specific  order  of  the 
hearing  officer  or  toe  Commission. 

Coasislent  with  the  existing  rules,  e.g.. 
Rule  2(h),  the  ptopoeed  rule  does  not 
prohibit  service  dirsetly  on  a  psrty 
represented  by  counsel,  provided  that 
counsel  is  also  served.  Comment  is  requested 
as  to  whether  service  upon  a  represented 
party  should  cmly  be  allowed  when 
specifically  authorized  by  the  Commission  or 
a  hearing  officer. 

(ER  23(c)) 

(c)  Ptw)f  oj  service.  Proof  of  service 
shall  be  made  by  filing,  simultaneously 
with  the  filing  of  the  reqtiired  number 
of  copies  with  the  Commission,  an 
affidavit  of  service  or.  in  the  case  of  any 
attorney,  a  certificate. 


of  an  administrative  proceedings  clerk  to 
assist  in  maintenance  of  admlnistretrve 
proceedings  records.  The  Office  of  Filings, 
Information  and  Consmner  Services. 
("OPICS")  is  the  Commission's  records 
custodian.  17  CFR  200.20c.  Because  hearing 
officers  fivquentty  preside  at  locations  away 
from  the  Cbmmlssion's  Headquarteis  in 
Washington.  D.C,  where  the  Office  of 
Filings,  Information  and  Consumer  Services 
is  located,  the  Proposed  Rules  permit  filings 
to  be  made  with  the  hearing  officer  and 
forwarded  by  him  or  her  to  the  Office  of 
Pilings,  hifermation  and  Consumer  Services. 
Rule  29(b)  establishes  additional  procedures 
for  the  transmittal  of  items  from  the  hearing 
officer  to  the  Director  of  the  Office  of  Filings, 
Information  and  Consumer  Services. 

(ER  22(c)) 

(f)  Number  of  copies.  An  original  and 
three  copies  of  all  papers  filed  with  the 
Commission  or  hearing  officer  shall  be 
filed. 


h  The  proposed  rule  is  taken  from 
Existing  Rule  23(c). 

(d)  Filing  with  the  Commission.  All 
papers  required  to  be  served  by  a  party 
upon  any  persoo  shall  be  filed  with  the 
Commission  befiare  servks  or  promptly 
theraaiter.  Papers  required  to  be  filed 
with  the  Commission  must  be  received 
within  the  time  Hmit,  if  any,  kx  such 
filing. 


This  paragraph  is  modeled  on 
Existing  Rule  22(a)  and  Rale  5(d)  of  the 
Fsdsral  Rules  of  Ovl]  PiocedoA 

(ER  22(a)) 

(e)  Filing  With  the  Commission  or 
Hearing  Officer.  Piling  of  papers  with 
the  Coonniseitm  shall  be  made  by  filing 
them  with  the  Secretary.  When  a  caee  is 
assigned  to  a  hearing  officer,  a  penon 
making  a  filing  with  the  Secretary  shall 
promptly  provide  to  the  hearing  officer 
a  copy  of  any  audi  filing.  The  hearing 
offioar  may  direct  or  permit  filings  to  be 
made  with  the  hearing  officer,  in  which 
event  the  hearing  officer  shall  pioaqjtly 
provide  the  Director  of  the  Office  of 
Filings,  Information  and  Consumer 
Services  with  copies  of  sodi  filings. 

Commant:  This  paragraph  is  based  on 
Bxistlag  Role  23(a)  and  on  Role  54«)  of  the 
Federal  Rales  of  CMl  Praceduie. 
Responsibility  for  receipt  of  fiU^s  and 
maintenance  of  an  official  case  docket  far 
each  proceeding  is  currently  frannantsd 
between  several  offices  within  the 
Commission:  the  result  is  that  case  dockets 
are  not  as  well  maintained  as  they  might  be. 
The  Task  Force  has  recommended  the  hiring 


at:  This  paragraph  *N»es  taken  fitjm 
Existing  Rule  22(cJ.  The  number  of  copies  to 
be  filed  was  reduced  from  seven  to  throe 
based  on  the  recoramendatioo  of  the 
Secretary. 

(ERs  22())-ik).  23(b)) 

Rule  6.       Computation  of  lime. 

(ER22(})) 

(a)  Computation.  In  computing  any 
period  ot  time  jHreschbed  or  allowed  by 
these  rules  or  by  order  of  the 
Commission,  the  day  of  the  act.  event, 
or  default  from  which  the  designated 
period  of  time  begins  to  run  is  not  to  be 
indud  d.  The  last  day  of  the  period  so 
compuied  is  to  be  induded.  unless  it  is 
a  Saturday,  a  Sunday,  or  a  legal  holiday 
(as  defined  in  Rule  7).  in  whkii  event 
the  period  runs  until  the  mkI  of  the  next 
day  that  is  neither  a  Saturdav.  a  Sunday, 
nor  a  legal  holiday.  Intermediate 
Saturdays.  Sundays,  and  legal  holidays 
shall  be  exduded  from  the  cotnputaticm 
when  the  period  of  tin»e  prescribed  or 
allowed  is  seven  days  or  less,  not 
including  any  additional  time  allowed 
for  service  by  mail  in  Rule  6(b).  If  tm  the 
day  a  filing  is  to  be  made,  weather  or 
other  ccmditions  have  made  the 
Secretary's  office  or  other  designated 
filing  location  inaccessible,  the  fifing 
deadline  shall  be  extended  to  the  end  of 
the  next  day  which  is  neither  a 
Saturday,  a  Sunday,  nor  a  legal  holiday. 

Comment:  The  new  language  at  the  end  of 
this  paragraph  is  taken  from  Rule  6(a)  of  the 
Federal  Rules  of  Civil  Procedure. 

(b)  Additional  time  for  service  by 
mail.  Whmiever  a  person  has  the  right 
to  or  is  required  to  do  some  act  or  make 
a  filing  within  a  prescribed  period  after 
the  service  of  a  notice  or  other  paper 
upon  that  person  and  service  of  the 
notice  or  other  paper  is  made  by  mail, 
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three  days  shall  be  added  to  the 
prescribed  period. 

Comment:  This  paragraph  is  based  on 
Existing  Rule  23(b)  and  Rule  6(e)  of  the 
Federal  Rules  of  Civil  Procedure.  Pursuant  to 
Proposed  Rule  5(b)(3)  service  by  mail  is 
complete  upon  mailing.  Accordingly,  some 
additional  time  must  be  allowed  for  delivery 
when  service  is  by  regular  mail.  Existing  Rule 
23(b)  allowed  two  days  additional  time.  The 
proposed  rule  would  allow  three  additional 
days.  This  change  conforms  to  Rule  6(e)  of 
the  Federal  Rules  of  Civil  Procedure,  and  is 
a  more  realistic  approximation  of  the  time 
taken  for  delivery  by  regular  mail.  Service  by 
overnight  courier  service  is  complete  upon 
receipt,  so  no  additional  time  is  warranted 
for  service  by  that  method. 


(ER  22(k)) 

(c)  Date  of  entry  of  orders.  In 
computing  any  period  of  time  involving 
the  date  of  the  entry  of  an  order  by  the 
Commission,  the  date  of  the  entry  shall 
be: 

(1)  The  date  of  the  adoption  of  the 
order  by  the  Commission,  as  reflected  in 
the  caption  of  the  order;  or 

(2)  111  the  case  of  orders  reflecting 
action  taken  pursuant  to  delegated 
authority,  the  date  when  such  action  is 
taken,  as  reflected  in  the  caption  of  the 
order. 

Comment:  The  deleted  provisions  of  this 
paragraph  which  are  located  in  Existing  Rule 
22(k)  have  been  moved  to  Proposed  Rule 
32(c). 

(ER5) 

Rule  7.        Business  Hours. 

The  Headquarters  office  of  the 
Commission,  at  450  Fifth  St.,  NW.. 
Washington.  DC  20549,  is  open  each 
day.  except  Saturdays.  Sundays,  and 
federal  legal  holidays,  from  9  a.m.  to 
5:30  p.m..  Eastern  Standard  Time  or 
Eastern  Daylight-savings  Time. 
whiche\'er  is  currently  in  effect  in 
Washington.  DC.  Federal  legal  holidays 
consist  of  New  Year's  Day.  Birthday  of 
Martin  Luther  King,  Jr.,  Presidents  Day, 
Memorial  Day.  Independence  Day, 
Labor  Day.  Columbus  Day.  Veterans 
Day.  Thanksgiving  Day.  Christmas  Day. 
and  any  other  day  appointed  as  a 
holiday  in  Washington.  DC,  by  the 
President  or  the  Congress  of  the  United 
States. 

(ER6) 

Rule  8.       Notice  of  Proceedings  and 
Hearings. 

(a)  Notice  of  proceedings;  order 
instituting  proceedings.  Whenever  an 
order  instituting  proceedings  is  issued 
by  the  Commission,  appropriate  notice 
thereof  shall  be  given  by  the  Secretary 
or  other  duly  designated  officer  of  the 
Commission  to  each  party  to  the 


proceeding  or  to  the  person  designated 
by  any  such  party  as  being  authorized 
to  receive  on  his  or  her  behalf  notices 
issued  by  the  Commission.  The  order 
shall  state: 

(1)  The  nature  of  any  hearing; 

(2)  The  legal  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held;  and 

(3)  A  short  and  simple  statement  of 
the  matters  of  fact  and  law  to  be 
considered  and  determined.  In 
proceedings  in  which  an  answer  is 
directed  pursuant  to  Rule  9,  the  order 
instituting  proceedings  shall  set  forth 
the  factual  and  legal  basis  alleged 
therefor  in  such  detail  as  will  permit  a 
specific  response  thereto. 

Comment:  The  phrase  "persons  entitled  to 
notice"  has  been  deleted  because  the  term 
"party"  is  now  defined  at  Proposed  Rule  1(c) 
to  include  such  persons. 

(b)  Service  of  order  instituting 
proceedings.  Service  of  an  order 
instituting  proceedings  may  be  given 
pursuant  to  Rule  5(b)(1).  56)(2).  or 
5(b)(3);  provided,  however,  that  in 
proceedings  pursuant  to  section  8  or  10 
of  the  Securities  Act  of  1933  or  section 
305  or  307  of  the  Trust  Indenture  Act  of 
1939.  service  shall  be  by  personal 
service  or  confirmed  telegraphic  notice; 
provided,  further,  that  in  proceedings 
pursuant  to  provisions  of  the  Investment 
Company  Act  of  1940  and  the 
Investment  Advisers  Act  of  1940. 
service  shall  be  given  by  personal 
service  upon  each  party  or  by  registered 
mail  or  certified  mail  or  confirmed 
telegraphic  notice  to  the  party's  last 
known  business  address. 

Comment:  Existing  Rule  6(b)  has  been 
divided  into  Proposed  Rules  8  (b)  and  (c). 
Service  of  an  order  instituting  proceedings 
will  generally  be  made  pursuant  to  the 
provisions  of  Rule  5.  The  special  provisions 
for  service,  including  the  references  to 
service  by  "confirmed  telegraphic  notice." 
enumerated  in  the  proposed  rule  are  required 
by  statute.  See,  Securities  Act  sections  8  (b), 
(d),  and  10(b);  Investment  Company  Act 
section  40(a);  Investment  Advisers  Act 
section  211(c). 

(c)  Time  and  place  of  hearing.  Each 
party  shall  be  given  notice  of  the 
hearing  within  a  time  reasonable  in  light 
of  the  circumstances,  in  advance  of  the 
hearing:  provided,  however,  that  in  a 
proceeding  in  which  a  temporary  ex 
parte  sanction  is  sought,  the 
Commission  may  direct  that  notice  of 
the  hearing  shall  be  delayed.  The  time 
and  place  for  any  hearing  in  a 
proceeding  shall  be  fixed  with  due 
regard  for  the  pubUc  interest  and  the 
convenience  and  necessity  of  the 
parties,  the  participants,  or  their 
representatives.  It  is  the  poUcy  of  the 
Commission  that  in  a  proceeding  under 


any  provision  of  the  PubUc  Utility 
Holding  Company  Act  of  1935.  the 
Investment  Company  Act  of  1940 
(except  section  9(b)  thereof),  section 
206A  of  the  Investment  Advisers  Act  of 
1940,  section  8  of  the  Securities  Act  of 
1933.  sections  305  or  307  of  the  Trust 
Indenture  Act  of  1939.  or  any 
proceeding  in  which  a  temporary 
sanction  is  sought,  the  hearing  should 
ordinarily  be  held  in  the  District  of 
Columbia. 

Comment:  The  rule  has  been  amended  to 
provide  for  delayed  notice  when  an  ex  parte 
sanction  is  sought.  The  requirement  that 
notice  be  given  at  a  time  "reasonable  in  light 
of  the  circumstances"  was  added  because  in 
emergency  cases,  for  example,  where  a 
temporary  cease-and-desist  order  is  not 
sought  ex  parte,  the  hearing  may  be 
scheduled  with  only  very  brief  notice. 

The  Commission  has  had  a  long-standing 
practice  of  holding  hearings  outside  of 
Washington,  DC.  In  a  substantial  number  of 
cases,  hearings  are  held  in  muhiple  cities. 
This  practice  was  begim  prior  to  the  advent 
of  jet  travel,  when  it  was  substantially  more 
difficult  and  expensive  for  private  parties  or 
their  witnesses  to  travel  to  a  hearing.  Data 
reviewed  by  the  Task  Force  revealed  that 
cases  with  hearings  held  in  multiple  cities 
take  disproportionately  more  time  to 
complete  than  do  cases  with  hearings  held  in 
one  location.  Although  other  factors  may 
,  contribute  to  the  protracted  nature  of 
hearings  held  in  muhiple  cities,  it  may  still 
be  more  efficient,  and  no  more  costly  for  the 
Commission,  to  pay  the  parties'  or  witnesses' 
expenses  for  travel  to  Washington,  DC.  than 
to  pay  for  a  law  judge  and  Commission  staff 
to  travel  to  hearing  locations  away  from 
Washington.  Comment  is  requested  as  to 
whether  the  practice  of  holding  hearings  in 
multiple  cities  should  be  discontinued, 
except  in  extraordinary  cases.  Comment  is 
also  requested  as  to  whether,  absent 
extraordinary  circumstances,  the 
Commission  should  adopt  a  policy  either  that 
all  hearings  be  held  in  Washington,  DC,  or 
that  hearings  be  held  only  in  Washington  and 
those  cities  where  the  Commission  maintains 
Regional  Offices. 

(d)  Publication  of  notice  of  hearing. 
Unless  otherwise  ordered  by  the 
Commission,  notice  of  any  public 
hearing  shall  be  given  general 
circulation  by  release  to  the  public,  by 
publication  in  the  Securities  and 
Exchange  Commission  News  Digest  and. 
where  directed,  by  publication  in  the 
Federal  Register. 

Comment:  The  reference  to  the 
Commission's  News  Digest  was  added  to 
conform  this  rule  to  the  other  rules  which 
require  publication  of  notices,  Proposed  Rule 
24  (ER  16(f))  and  Proposed  Rule  25  (ER  17(f)). 
By  publishing  all  notices  in  one  source, 
information  about  pending  proceedings  is 
more  readily  available  to  the  public.  The  SEC 
News  Digest  was  chosen  as  a  vehicle  for 
publication  because  it  is  published  daily  and 
is  available  on  electronic  databases,  assuring 
wide  dissemination. 
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(e)  Amendment  to  order  in^tvting 
proceedings.  In  any  proceeding,  motionf 
for  amendments  to  the  matters  of  fact 
and  law  to  be  considered  may  be 
granted  by  the  bearing  officer  at  any 
time  prior  to  the  filing  of  an  Initial 
decision  therein,  or,  if  no  initial 
decision  is  to  be  filed,  prior  to  the  time 
fixed  for  the  fiUng  of  final  brief*  with 
the  Commission,  upon  a  showing  that 
the  amendment  is  appropriate  and 
within  the  scope  of  the  order  instituting 
proceedings.  An  amendment  to  the 
matters  of  fact  and  law  to  be  considered 
may  be  granted  by  the  Commission  at 
any  time. 

Comment:  Existing  Rule  6(dl  authorizes  the 
hearing  officer  to  make  acQendm«ats  to  the 
matters  of  facX  or  law  at  any  time  prior  to 
issuance  of  an  initial  dacision.  This  rule  has 
posed  difficulties  for  the  hearing  officer 
because  it  is  potentially  at  odds  with  the 
Commission's  view  that  the  Commission 
itself  should  determine  the  scope  of  charges 
that  will  be  brought  or  the  scope  of  regulatory 
issues  that  will  be  considered  when  hearings 
are  to  be  held  pursuant  to  an  order  instituting 
proceedings. 

Typically,  the  issue  of  amending  an  order 
instituting  proceedings  arises  in  an 
enforcement  proceeding  when  the  evidence 
presented  at  hearing  either  does  not  conform 
to  the  violations  alleged  in  the  order 
Institutiitg  proceedings  or  establishes 
violations  of  statutory  provisions  or  rules  not 
enumerated  in  the  order  instituting 
proceedings.  If  no  evidence  or  insufficient 
evidence  is  oSered  on  an  allegation,  the 
charge  of  violations  will  not  be  sustained.  In 
such  a  case,  the  bearing  officer  clearly  is 
authorized  to  deny  relief;  an  amendment  of 
the  order  instituting  piroceedings  could  be 
made,  but  would  usually  be  unnecessary. 

However,  if  the  evidence  likely  to  be 
adduced  or  actually  adduced  at  bearing 
establishes  violations  not  specifically  alleged 
In  the  order  instituting  proceedings,  the  issue 
is  more  difficult  In  practice,  hearing  officers 
have  allowed  amendments  to  the  oi^er 
instituting  proceedings  to  conform  the  order 
to  the  evidence  to  be  presented  where  the 
amendments  are  within  the  scope  of  the 
order  approved  by  the  Commission. 
Amendments  which  would  introduce 
entirely  new  allegations  have  generally  not 
been  allowed  without  Commission 
authorization. 

The  Task  Force  believes  this  approach  is 
appropriate,  and  it  has  been  codified  ia  the 
rules.  In  any  particular  case,  the  question  of 
whether  a  proposed  amendment  to  the  order 
instituting  proceedings  requires  Commission 
approval  must  be  decided  on  the  particular 
facts  of  the  case  Parties  who  disagree  with 
a  ruling  on  the  amendment  of  an  order 
instituting  proceedings  will  have  an 
opportunity  for  Commission  review  either 
through  interlocutory  review  or  after 
issuance  of  an  initial  decision. 

(55  Persons  entitled  to  notice.  Any 
notice  of  a  proceeding  relating  to  the 
issuance  of  a  stop  order  stispending  the 
effectiveness  of  a  registration  statement 


pursuant  to  section  8(d)  of  the  Securities 
Act  of  1933  shall  be  sent  to  or  served  on 
the  issuer  or,  in  case  of  a  foreign 
government  or  political  subdivision 
thereof,  to  or  on  the  underwriter  or,  in 
the  case  of  a  foreign  or  Territorial 
person,  to  or  on  its  duly  authorized 
representative  in  the  United  States 
named  in  the  registration  statement, 
properly  directed  In  each  case  of 
telegraphic  notice  to  the  address  given 
in  such  statement.  In  addition,  if  such 
proceeding  is  commenced  within  90 
days  after  the  registration  statement 
became  effective,  notice  of  the 
proceeding  shall  be  given  to  the  agent 
for  service  named  on  the  facing  sheet  of 
the  registration  statement  and  to  each 
other  person  designated  on  the  facing 
sheet  of  the  registration  statement  as  a 
person  to  whom  copies  of 
communications  to  such  agent  are  to  be 
sent. 

Comment:  The  existing  rule  references 
section  8(f)  of  the  Securities  Act,  which 
contains  a  list  of  persons  entitled  to  notice 
of  a  proceeding  relating  to  the  issuance  of  a 
stop  order  suspending  the  effectiveness  of  a 
registration  statement  pnirsuant  to  section 
8(d)  of  the  Securities  Act.  In  general,  the  Task 
Force  attempted  to  malie  the  rules  of  practice 
self-contained.  Therefore,  the  provisions  of 
section  8(f)  have  bean  incorporated  into  the 
rule. 

(ER  6(e),  7, 12(d)) 

Rule  9.        Answers;  Defaults. 

(a)  When  answer  required.  In  any 
order  instituting  proceedings  issued  by 
the  Commission,  the  Commission  may 
direct  that  any  party  shall  file  an  answer 
to  the  allegations  contained  in  the  order 
instituting  proceedings.  Any  party  in 
any  proceeding  may  elect  to  file  an 
answer,  if  not  so  ordered. 

(b)  rime  to  file  answer.  Except  where 
a  different  period  is  provided  by  rule  or 
by  order,  a  party  directed  to  file  an 
answer  as  provided  in  paragraph  (a) 
shall  do  so  within  20  days  after  service 
upon  him  or  her  of  the  order  instituting 

[>roceedings.  Any  other  person  granted 
eave  to  participate  on  a  limited  basis  in 
such  proceedings  pursuant  to  Rule  13(c) 
may  be  required  to  file  an  answer  within 
a  reasonable  time,  as  determined  by  the 
Commission  or  the  hearing  officer. 
Where  amendments  to  the  matters  of 
fact  and  law  to  be  considered  in  such 
proceedings  are  authorized,  the  parties 
may  be  required  by  the  Commission  or 
the  hearing  officer  to  answer  within  a 
reasonable  time  the  amended  matters  of 
fact  and  law  to  be  considered. 

Comment:  The  time  allowed  to  file  an 
answer  was  changed  to  20  days.  The  20-day 
period  provides  a  more  realistic  amount  of 
time  to  respond  to  allegations.  This  period 
conforms  to  the  time  f^  answers  under  Rule 


12  of  the  Federal  Rules  of  Civil  Procedure. 
The  new  language  with  respect  to  a  "person 
granted  leave  to  participate*  *  *,"  reflects 
changes  in  Proposed  Rule  13  (ER  9)  with 
respect  to  the  classification  of  non-pariy 
participants. 

(c)  Contents  of  answer;  effect  of 
failure  to  deny.  Unless  otherwise    ■ 
directed  by  the  hearing  officer  or  the 
Commission,  an  answer  shall 
specifically  admit,  deny,  or  state  that 
the  party  does  not  have  and  is  unable  to 
obtain  sufficient  information  to  adnut  or 
deny  each  allegation  in  the  order 
instituting  proceedings.  Any  allegation 
not  denied  shall  be  deemed  to  be 
admitted.  When  a  party  intends  in  good 
faith  to  deny  only  a  part  or  a 
qualification  of  an  allegation,  the  party 
shall  specify  so  much  of  it  as  is  true  and 
shall  deny  only  the  remainder.  A 
statement  of  a  lack  of  information  shall 
have  the  effect  of  a  denial. 

(d)  Motion  for  more  definite 
statement.  A  party  may  file  with  an 
answer,  a  motion  for  a  more  definite 
statement  of  specified  matters  of  fact  or 
law  to  be  considered  or  determined. 
Such  motion  shall  state  the  respects  in 
which,  and  the  reasons  why,  each  such 
matter  of  fact  or  law  should  be  required 
to  be  made  more  definite.  If  the  motion 
is  granted,  the  order  granting  such 
motion  will  set  the  periods  in  which 
such  statement,  and  any  answer  thereto, 
shall  be  filed. 

(e)  Effect  of  failure  to  file  answer: 
Default.  If  a  party  respondent  fails  to  file 
an  answer  required  by  this  rule  within 
the  time  provided,  such  person  shall  be 
deemed  in  default,  and  the  proceedings 
may  be  determined  against  such  perscMi 
by  the  hearing  officer  or  the 
Commission  upon  consideration  of  the 
order  instituting  proceedings,  the 
allegations  of  which  may  be  deemed  to 
be  true. 

{ER6(e)) 

(f)  Effect  of  failure  to  appear:  Default. 
Any  person  who  is  named  in  an  order 
instituting  proceedings  as  a  person 
against  whom  findings  may  be  made  or 
sanctions  imposed  in  the  proceedings 
and  who  fails  to  appear  at  a  hearing  or 
at  a  prehearing  conference  of  which  he 
or  she  has  been  duly  notified,  or  fails  to 
file  a  notice  of  appearance  when 
specifically  ordered  to  do  so,  may  be 
sanctioned  as  provided  in  Rule  3. 

Comment:  Proposed  Rule  9(f)  is  derived 
from  Existing  Rule  6(e).  The  existing  rule 
addresses  the  possibility  of  a  regulatory 
proceeding  where  persons  are  named  in  the 
order  instituting  proceedings  but  are  not 
directed  to  file  an  answer.  The  existing  rule 
requires  such  persons  to  file  a  notice  of 
appearance  within  15  days  of  being  served 
with  the  order  Instituting  proceedings. 
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Failure  to  do  so  can  be  grounds  for  a  deiauit. 
While  a  de£mlt  pursuant  to  this  provision 
has  been  rarely,  if  ever,  ordered  in  recent 
years,  the  Task  Force  concluded  that  it  was 
a  potential  source  of  unfairness.  The 
requirement  to  file  a  notice  of  appearaitce  in 
lieu  of  an  answer  is  too  obscure,  particuiariy 
with  reelect  to  persons  represented  pro  te,  to 
warrant  a  de&ult  llw  proposed  rule  permits 
the  Commission  in  specific  cases  to  order  a 
named  party  to  file  a  ootioe  oi  appearance  by 
way  of  response  to  an  order  instituting 
proceedings.  However,  the  proposed  rule 
elixninatas  the  general  requirement  to  file  a 
notice  of  appearance  in  lieu  of  an  answer  in 
cases  wbere  no  answer  is  required.  Faihire  to 
appear  and  failure  to  file  a  notice  of 
appearance  specifically  required  by  an  order 
remain  grounds  for  a  de&uh  and  for 
sanctions,  as  provided  in  Proposed  Rule  3. 

(ER  12(d]) 

(g)  Motions  to  set  aside  defauks.  In 
order  to  prevent  injustice  and  on  such 
conditicins  as  may  be  appropriate,  the 
hearing  officer,  at  any  time  prior  to  the 
filing  of  his  or  her  initial  decision  or  the 
Commission  at  any  time,  may  for  good 
cause  set  aside  a  defaoilL  Any  motion  to 
set  aside  a  default  shall  be  niade  mthin 
a  reasonable  time,  state  the  reasons  for 
the  failure  to  file  or  appear,  and  specify 
the  nature  of  the  proposed  defense  in 
the  proceedings. 


:  The  existing  provision  fca 
motions  to  set  aside  de&uks  was  moved  to 
this  rule  so  that  it  would  be  together  with  the 
other  provisions  governing  defaults. 

(ER  7(f}) 

Rule  10.        Signature;  Requirement 
and  Effect  Generally. 

(a)  Gememl  requirements.  Every 
submission  following  the  issuance  of  an 
order  instituting  proceedings  of  a  party 
represented  by  counsel  shaJJ  be  signed 
by  at  least  one  counsel  of  record  in  his 
or  her  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  or  other  participant 
who  acts  as  his  or  her  own  counsel  shall 
sign  his  or  her  individual  name  and 
state  his  or  her  address  and  telephone 
number  on  every  submission. 

(b)  Effect  of  Signature.  (1)  The 
signature  of  a  counsel,  party,  or  other 
participant  shall  constitute  a 
certification  that:  the  person  signing  the 
submission  has  read  the  submission;  to 
the  best  of  his  or  her  knowledge, 
information,  and  belief,  formed  after 
reasonable  inquiry,  the  argument  for  the 
extension,  modification,  or  reversal  of 
existing  law;  and  the  submission  are  not 
made  for  any  improper  purpose,  sttch  as 
to  harass  or  to  cause  unnecessary  delay 
or  needless  increase  in  the  cost  of 
adjudication. 

[2)  If  a  submission  is  not  signed,  the 
hearing  officer  or  the  CommissioB  shall 


strike  the  siibmission,  unless  it  is  signed 
promptly  after  the  omission  is  called  to 
the  attention  of  the  person  making  the 
submissioa. 

Comment:  A  signature  requirement  is 

contained  in  Existing  Rule  7(f)  but  applies 
only  to  answers.  The  proposed  signature 
requirement  woald  be  made  a  aepaiata  rule 
in  order  to  emphasize  its  importance.  The 
rule,  which  is  modeled  on  Rule  11  of  the 
Federal  Rules  of  Civil  Procedure,  expands 
upon  the  existing  rule  to  require  a  signature 
on  every  submission  and  to  impose  on  the 
person  signing  a  submission  personal 
responsibility  for  the  contents  of  the 
submission.  If  a  submission  is  signed  in 
violation  of  this  rule,  the  party  violating  the 
rule  could  be  sub|ect  to  sanctions  under  Rule 
3. 

(ER8(a)) 

Rule  11.       Settlemnits. 

(a)  Offers  of  settlement.  Persons  who 
are  notified  that  proceedings  may  or 
will  be  instituted  against  them  or  a  party 
to  a  proceeding  already  instituted,  may, 
at  any  time,  propose  in  writing  offers  of 
settlement.  Such  offers  must  be  signed 
by  the  person  making  the  offer  and 
submitted  to  the  interested  division  of 
the  CommissioiL 

(b)  Consideration  of  offers  of 
settlement.  (1)  Offiers  of  settlement  shall 
be  considered  by  the  division  to  which 
the  offer  is  made  when  time,  the  nature 
of  the  proceedings,  and  the  pubUc 
interest  permit 

(2)  Where  a  hearing  officer  is  assigned 
to  a  matter,  the  hearing  officer  may, 
upon  the  agreement  and  request  of  the 
persons  to  be  party  to  the  proposed 
settlement,  in  his  or  her  discretion, 
express  views  regarding  the 
appropriateness  of  any  offer  of 
settlement.  The  request  for  the  hearing 
officer  to  express  bis  or  her  views 
constitutes  a  waiver  by  the  persons 
making  the  request  of  any  r^t  to  claim 
prejudgment  by  the  hearing  officer 
based  on  the  views  expres^d.  If  an  oBer 
of  settlemeqt  is  to  be  presented  to  the 
Commission,  the  hearing  officer  may,  at 
his  or  her  discretion,  determine  whether 
to  delay  any  portion  of  the  proceedings 
pending  a  decision  by  the  Commission. 

(3)  The  interested  aivisi(»  shall 
present  the  offer  of  settlement  to  the 
Commission  with  its  recommendation, 
except  that,  if  the  divisioa  's 
recommendation  is  un£avord>le.  the 
offer  shall  not  be  presented  to  the 
Commission  unless  the  proposed  party 
or  party  making  the  ofiar  so  requests. 

(4)  bi  sidonittixjg  my  o£EBr  of 
settlement,  a  proposed  party  as  party 
agrees  that  if  the  offer  is  accepted  the 
proposed  party  or  party  waiver 

(i)  All  hearings  poisuant  to  the 
statutory  provisioas  under  wiiidi  the 


proceeding  is  to  be  or  has  been 
instituted; 

(ii)  The  filing  of  proposed  findings  of 
fact  and  conclusions  of  law; 

(iii)  Proceedings  before  and  an  initial 
decision  by  a  hearing  officer; 

(iv)  All  posthaaring  prcx^edures; 

(v)  Jiuiicial  reviewhy  «ny  court; 

(vi)  Such  provisions  of  these  rules  or 
other  requirements  of  law  as  nny  be 
construed  to  prevent  any  member  of  the 
Commission's  staff  from  participating  in 
the  preparation  of,  or  advising  the 
Commission  as  to,  any  order,  opinion, 
finding  of  fact,  or  conclusion  of  law  to 
be  entered  pursuant  to  the  offer;  and 

(vii)  Any  right  to  riairQ  bias  or 
pre|udgmeiit  by  the  Commiasion  based 
on  the  consideration  of  or  discussians 
concerning  settlement  of  all  or  any  part 
of  the  matter. 

(5)  If  the  Commission  rejects  the  offer 
of  settlement,  the  proposed  party  or 
party  making  the  offer  shall  be  notified 
of  the  Commission's  action  and  the  offer 
of  settlement  shall  be  deemed 
withdrawn  and  such  offer  and  any 
documents  relating  thereto  shall  not 
constitute  a  part  of  the  record  in  any 
proceeding  against  that  proposed  party 
or  party,  provided,  however,  that 
rejection  of  an  offer  of  settlement  does 
not  affect  the  continuing  validity  of 
waivers  pursuant  to  {b)(4)Ivi)  and 
(b)(4)(vii)  of  this  rule  with  respect  to  any 
discussions  concerning  the  rejected 
offer  of  settlement 

(6)  Final  acceptance  by  the 
Commission  of  any  offer  of  settlement 
vdll  be  only  by  the  issuance  of  findings 
and  an  order. 

Comment:  The  Administrative  Procedure 
Act,  5  U.S.C.  554(c),  requires  that  in  formal, 
"on  the  record"  proceedings  admintstratrve 
agencies  give  persons  the  opportunity  for  the 
submission  and  considerHtion  of  offers  of 
settlement  when  time,  the  nature  of  the 
proceeding,  and  the  pubbc  interest  p^mit 
The  Commission  specifically  wuihorizes  the 
staff  to  enter  into  settlement  negotiatioBS 
prior  to  the  Institutioa  of  proceedings  with 
proposed  respondents  in  virtually  all  cases, 
whether  or  not  the  proceedings  would  be 
formal,  "on  the  record"  proceedings.  If 
proceedings  are  not  settled  prior  to 
institution,  the  staff  is  a\:thonxed  to 
participate  in  settlement  negotiations  any 
time  after  institution  without  obtaining 
specific  QBmninioD  anthori^atian. 

The  existing  ruk  deals  only  with 
settlement  oSers  noade  after  prooeed:ii^  have 
been  instituted.  The  proposed  rule  couioims 
to  current  practice  by  addressing  oBen  of 
settlement  made  both  prior  to  and  after  the 
institution  of  proceedings. 

Under  the  existing  m]^,  a  reqnest  for  the 
hearing  officer  to  express  his  or  her  views  <ri 
a  settlement  offer  triers  an  autoioatic 
waiver  by  the  person  making  the  request  of 
future  claims  of  prejudgment  by  the  hearing 
officer.  When  the  Commission  itself 
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considers  an  offer  of  settlement  if  requires,  in 
addition  to  a  prejudgment  waiver,  that  the 
.person  making  the  offer  sign  the  offer  of 
settlement  and  that  the  offer  explicitly  waive 
each  right  described  in  paragraphs  (b)(4){i) 
through  (vii).  The  proposed  rule  includes  a 
requirement  that  all  offers  be  signed.  In 
addition,  by  operation  of  the  proposed  rule, 
every  offer  of  settlement  will  be  deemed  to 
incorporate  these  waivers.  This  eliminates 
the  inconsistency  of  having  one  waiver,  but 
not  others,  in  the  rules  and  assures 
uniformity  in  the  form  of  offers  of  settlement. 
The  Task  Force  recommends  that  offers  of 
settlement  still  recite  each  waiver, 
particularly  where  a  person  is  represented 
prose. 

Two  of  the  waivers  are  of  particular  note. 
First,  waiver  (vi),  which  permits  ex  parte 
communications  between  the  staff  involved 
in  a  particular  case  and  the  Commission, 
reflects  the  Commission's  position  that  it  is 
necessary  in  all  cases  for  the  litigation  staff 
to  have  an  opportunity  to  talk  to  the 
Commission  about  an  offer  of  settlement.  See 
In  the  Matter  of  The  Stuart-James  Co.,  Inc.. 
Exchange  Act  Release  No.  28810,  48  S.E.C. 
Docket  22  (January  23, 1991)  (certain  facts 
necessary  for  the  Commission  to  make  a 
reasoned  judgment  as  to  whether  settlement 
offer  Is  in  the  public  Interest  are  often 
available  only  to  the  staff  that  negotiated  the 
proposed  settlement). 

Second,  waiver  (vii),  involving  a  waiver  of 
claims  of  bias  or  prejudgment  arising  from 
the  Commission's  consideration  of  an  offer, 
is  a  logically  necessary  precondition  to  the 
making  of  an  offer.  If  it  were  otherwise, 
rejection  of  an  offer,  no  matter  how 
unrealistic,  would  allow  a  respondent  or 
proposed  respondent  to  raise  collateral 
challenges  to  the  Commission's  authority  to 
later  decide  the  case  on  the  merits. 

(ER  8(b)-(d)) 

Rule  12.        Prehearing  Conferences; 
Submissions;  Specification  of 
Procedures. 

(a)  Prehearing  Conferences.—  (1) 
Procedures.  On  his  or  her  own  motion 
or  at  the  request  of  a  "party  or  other 
participant,  the  hearing  officer  may,  in 
his  or  her  discretion,  direct  counsel,  any 
party,  or  any  other  participant  to  meet 
with  him  or  hei  or  to  meet  outside  his 
or  her  presence  for  a  prehearing 
conference  or  conferences.  Such 
conferences  may  be  held  with  one  or 
more  persons  participating  by  telephone 
or  other  remote  means.  Where  such  a 
conference  is  held  outside  the  presence 
of  the  hearing  officer,  the  hearing  officer 
shall  be  advised  promptly  by  the  parties 
of  any  agreements  reached.  The 
purposes  of  such  conferences  may 
include,  but  are  not  limited  to: 

(i)  Expediting  the  disposition  of  the 
proceeding; 

(ii)  Establishing  early  and  continuing 
control  of  the  proceeding  by  the  hearing 
officer;  and 


(iii)  Improving  the  quality  of  the 
hearing  through  more  thorough 
preparation. 

(2)  Final  prehearing  conference. 
Except  where  the  emergency  nature  of  a 
proceeding  would  make  a  prehearing 
conference  clearly  inappropriate,  a  final 
prehearing  conference  should  be  held. 
Any  such  conference  shall  be  held  as' 
close  to  the  start  of  the  hearing  as 
reasonable  imder  the  circumstances. 

(3)  Subjects  to  be  discussed  at 
prehearing  conferences.  At  prehearing 
conferences  consideration  may  be  given 
and  action  taken  with  respect  to  any  or ' 
all  of  the  following: 

(i)  Simplification  and  clarification  of 
the  issues; 

(ii)  Exchange  of  witness  and  exhibit 
lists,  and  copies  of  exhibits; 

(iii)  Stipulations,  admissions  of  fact, 
and  stipulations  concerning  the 
contents,  authenticity,  or  admissibility 
into  evidence  of  documents; 

(iv)  Matters  of  which  official  notice 
may  be  taken; 

(v)  The  need  and  schedule  for 
exchanging  prehearing  briefs; 

(vi)  Summary  disposition  of  any  or  all 
issues; 

(vii)  Settlement  of  any  or  all  issues; 

(yiii)  Determination  of  hearing  dates; 

(ix)  Amendments  to  the  order 
instituting  proceedings  or  answers 
thereto; 

(x)  Production  of  documents  as  set 
forth  in  Rule  20.  and  prehearing 
production  of  documents  in  response  to 
subpoenas  duces  tecum  as  set  forth  in 
Rule  19(b); 

(xi)  Specification  of  procedures  as  set 
forth  in  paragraph  (d)  of  this  rule;  and 

(xii)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  proceeding. 

(b)  Prehearing  submissions.  At  a 
prehearing  conference  or  otherwise,  the 
hearing  officer,  on  his  or  her  own 
motion,  or  at  the  request  of  a  party  or 
other  participant,  may  order  any  party, 
including  the  interested  division,  to 
furnish  such  information  as  deemed 
appropriate  including  any  or  all  of  the 
following: 

(1)  An  outline  or  narrative  summary 
of  its  case  or  defense; 

(2)  The  legal  theories  upon  which  it 
will  rely; 

(3)  Copies  and  a  Ust  of  documents 
which  it  intends  to  introduce  at  the 
hearing;  and 

(4)  A  hst  of  witnesses,  who  will  testify 
on  its  behalf,  including  the  witnesses' 
names,  occupations,  addresses  and  a 
brief  siunmary  of  their  expected 
testimony. 

(c)  Prehearing  orders.  At  or  following 
the  conclusion  of  any  conference  held 
pursuant  to  this  rule  the  hearing  officer 


shall  enter  a  ruling  or  order  which 
recites  the  agreements  reached  and  any 
procedural  determinations  made  by  the 
hearing  officer. 

Comment:  Under  the  existing  Rules, 
provisions  concerning  prehearing 
conferences  are  included  in  the  same  rule 
which  deals  with  settlements.  Because 
prehearing  procedures  are  a  logically  distinct 
topic  and  because  of  the  importance  of 
prehearing  conferences  as  a  case  management 
tool,  under  the  proposed  Rules  the  provisions 
with  respect  to  prehearing  conferences  would 
be  placed  in  a  separate  rule.  The  proposed 
rule  is  modeled  on  Rule  16  of  the  Federal 
Rules  of  Civil  Procedure. 

Anecdotal  evidence  presented  to  the  Task 
Force  indicated  that  when  properly  managed, 
prehearing  conferences  are  an  effective 
mechanism  for  eliminating  unnecessary 
delay  and  improving  the  quality  of  justice  by 
sharpening  the  preparation  of  cases, 
facilitating  the  prehearing  exchange  of 
documents,  and  promoting  settlements.  The 
rule  is  intended  to  give  the  hearing  officer  or 
the  Conunission  discretion  to  order  one  or 
more  prehearing  conferences  at  any  point 
prior  to  hearing,  depending  on  the  subject 
matter  and  circumstances  of  a  case. 

The  list  of  topics  to  be  discussed  at  a 
prehearing  conference  explicitly  includes  a 
number  of  matters  addressed  by  other  rules: 
exchange  of  exhibit  copies  and  other 
documents  (Proposed  Rule  20);  the  summary 
disposition  of  any  or  all  issues  (Proposed 
Rule  16(b));  settlement  of  any  issue  (ftoposed 
Rule  11);  and  amendments  to  the  order 
instituting  proceedings  (Proposed  Rule  8(e)). 
An  initial  conference,  while  encouraged,  is 
not  mandatory.  Unless  the  emergency  nature 
of  a  hearing  makes  it  clearly  inappropriate  to 
do  so,  a  final  conference  should  be  held 
shortly  before  the  hearing  in  all  cases  except 
those  where  exigent  circumstances  could 
make  it  clearly  inappropriate  to  do  so.  The 
final  prehearing  conference  should  be  held  at 
a  time  close  to  the  start  of  the  hearing.  In 
most  cases  this  should  be  ten  days  to  two 
weeks  prior  to  the  hearing.  At  that  point  the 
parties  should  have  completed  their  hearing 
preparation  and,  with  only  a  short  period  of 
time  between  the  final  conference  and  the 
start  of  the  hearing,  circumstances  should  not 
change  such  that  any  agreements  reached 
with  respect  to  scheduling,  the  admission  of 
evidence  or  other  matters  would  have  to  be 
amended.  This  schedule  is  consistent  with 
the  guidelines  established  in  Rule  16(d)  of 
the  Federal  Rules  of  Civil  Procedure. 

Comment  is  requested  as  to  whether  or  not 
initial  prehearing  conferences  should  be 
mandatory  in  non-emergency  cases.  If  there 
are  to  be  initial  conferences,  should  the  rule 
state  that  an  initial  conference  should  be  held 
within  a  certain  time,  for  example,  within  15 
days  of  the  filing  of  the  answer? 

The  existing  rule  is  too  restrictive  as  to  the 
permissible  scope  of  prehearing  submissions. 
The  proposed  rule  would  allow  prehearing 
submissions  as  to  any  matter  determined  to 
be  appropriate.  If  a  party  believes  that  any 
order  by  a  hearing  officer,  whether  with 
regard  to  a  prehearing  submission  or 
otherwise,  would  be  unduly  inconvenient  or 
inappropriate,  an  objection  or  request  for 
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recoDsidaratioo  caa  be  filed.  Th«  cpecific 
provision  in  the  existing  nile  thai  a  iwaring 
officer  shall  not  order  iiMppropriaie 
procedures  is  deleted  from  the  proposed  rule. 
This  provision  is  taken  from  Existing  Rule 
8(dV  Prehearing  ord«rs  should  be  realistic 
and  firm  guides  to  the  txjurse  of  the 
proceeding.  While  flexibility  is  necessary  in 
appropriate  circumstances,  prehearing  orders 
should  be  ameiKled  only  for  good  cause. 
Hearing  officers  must  not  permit  prehearing 
case  matkagement  procedures  to  become  a 
source  of  collateral  challenges  or  delay. 

(d)  Specification  of  procedures,  (l)  In 

any  proceeding  other  than  an 
enforcen»«nt  proceeding,  a  party  may,  at 
any  time  up  to  20  days  pricw  to  the  start 
of  a  hearing,  make  a  motion  to  specify 
the  procedures  necessary  or  appropriate 
for  the  proceeding,  with  particular 
reference  to: 

(i)  Whether  there  should  be  an  initial 
decision  by  a  hearing  officer, 

(ii)  Whether  any  interested  division  of 
the  Commission  may  assist  in  the 
preparation  of  the  Commission's 
decision:  and 

(iii)  Whether  there  should  be  a  30-day 
waiting  period  between  the  issuance  of 
the  Commission's  order  and  the  date  it 
is  to  become  effective. 

Any  other  party  may  object  to  the 
procedure  so  specified,  and  such  party 
may  spacify  such  additional  procedures 
as  he  or  she  considers  necessary  or 
appropriate;  in  the  absence  of  such 
objection  or  speciflcation  of  additional 
procedures,  such  party  may  be  deemed 
to  have  waived  objection  to  the 
specified  procedures. 

(2)  Any  proposal  as  to  the  procedural 
matters  enumerated  in  paragraph  (d)il) 
of  this  rule,  even  if  not  objected  to  by 
any  party,  shall  be  subject  to  the 
approval  of  the  hearing  officer  and  be 
embodied  in  an  appropriate  stipulation. 
If  the  hearing  officer  agrees  to  a 
specification  of  procedures  that  would 
waive  as  initial  decision,  the  hearing 
officer  shall  notify  the  Secretary  and, 
unless  the  Commission  directs 
otherwise  within  14  days,  no  initial 
decision  shall  be  issued. 

CooiBiCBt:  Proposed  paragraph  (d)  is  based 
on  Existing  Rules  8(b)  and  (c).  Specification 
of  procediiret  by  the  parties,  under  the 
supervision  of  a  hearing  officer,  has  been  an 
effective  mechanism  far  managing  certain 
hearings.  Such  flexibility  is  appropriate  with 
respect  to  proceedings  concerning  regulatory 
matters,  particularly  where  there  may  be 
numerous  parties,  the  Task  Force  concluded, 
however,  that  because  of  the  distinct  issues 
raised  by  enfortxmeDt  proceedings,  in  which 
the  government  is  seeking  to  impose 
sanctions  oa  oamed  persons,  the  basic 
procedures  used  in  enforcement  pioceediogs 
should  not  be  subject  to  n^otiation  by  the 
parties.  Accordingly,  the  proposed  Rule 
excludes  ecioicement  proceedings  firoin  the 
provisioQS  of  this  rule.  Consistent  with  the 


expectation  that  a  fhwl  prehearing 
conference  will  be  held  ten  days  to  two 
weeks  prior  to  a  hearing,  the  proposed  Rule 
restricts  motions  to  specify  procedures  to 
twenty  days  prior  to  the  hearing.  Any  six* 
motions  can  thereby  be  timely  answ«red  and 
resohred. 

(ER9) 

Rule  13.     Parties,  Limited  Participants 
and  Amicus  Curiae. 

(a)  Parties  in  enforcement 
proceedings.  In  enforcement 
proceedings,  the  interested  division  and 
the  respondent  or  respondents  named  in 
the  order  instituting  proceedings  and 
any  amendments  thereto  shall  be  the 
only  parties  to  the  proceeding,  and  no 
one  else  shall  be  granted  leave  to 
become  a  party  or  participate  on  a 
limited  b^s;  provided,  however,  that 
by  order,  persons  may  be  granted  leave 
to  file  claims  or  state  their  views  with 
respect  to  a  proposed  plan  of 
disgoi^ement. 

(b)  Intervention  as  a  party.  (1)  In  any 
proceeding  other  than  an  enforcement 
proceeding,  any  person  may  seek  leave 
to  interver>e  as  a  party  by  filing  a  motion 
setting  forth  the  person's  interest  in  the 
proceeding.  In  regard  to  proceedings 
under  the  Public  Utility  Holding 
Company  Act  of  1935,  any 
representative  of  interested  consumers 
or  security  holders,  or  any  other  person 
whose  participation  in  the  proceedings 
may  be  in  the  public  interest  or  for  the 
protection  of  investors  or  consumers 
may  be  admitted  as  a  party  upon  the 
filing  of  a  written  motion  setting  forth 
the  person's  interest  in  the  proceeding. 
In  regard  to  proceedings  under  the 
Investment  Company  Act  of  1940,  any 
representative  of  interested  security 
holders,  or  any  other  person  whose 
participation  in  the  proceeding  may  be 
in  the  public  interest  or  for  the 
protection  of  investors  may  be  admitted 
as  a  party  upon  the  filing  of  a  written 
motion  setting  forth  the  person's  interest 
in  the  proceeding.  No  person  shall  be 
admitted  as  a  party  to  a  proceeding  by 
intervention  unless  it  is  determined  dial 
leave  to  participate  pursuant  to 
paragraph  (c)  hereof  would  be 
inadequate  for  the  protection  of  his  or 
her  interests. 

(2)  In  proceedings  under  the  Public 
Utility  Holding  Company  Act  of  1935, 
any  interested  representative,  agency, 
authority  or  instrumentality  of  the 
United  States  or  any  interested  state, 
state  commission,  municipality  or  other 
political  subdivision  of  a  state  shall  be 
admitted  as  a  party  to  any  proceeding 
upon  the  filing  of  a  written  tnotion 
remiesting  leave  to  be  admitted.  . 

(3)  In  proceedings  under  the 
Investmwit  Company  Act  of  1940,  any 


interested  state  or  state  agency  shall  be 
admitted  as  a  party  to  any  proceeding 
upon  the  fiHng  of  a  written  motion 
requesting  leave  to  be  admitted. 

Commeat:  Section  19  of  the  Public  Utility 
Holding  Company  Act  of  1935  and  section 
40(c)  of  the  Investment  Company  Act  of  1940 
mandate  the  provisions  ia  paragiapiis  (b)<2) 
and  (3).  The  last  sentence  of  this  section  has 
been  deleted  because  "party"  is  aow  defined 
at  Proposed  Rule  l^c}  to  include  the 
interested  division. 

(c)  Leave  to  participate.  In 
proceedings  other  than  enforcetnent 
proceedings,  any  person  may  move  to  be 
given  leave  to  participate  on  a  limited 
basis  as  a  nonparty  participant  &s  to  any 
matter  affecting  his  or  her  interests. 

(1)  Procedure.  Motions  for  leave  to 
participate  shall  be  in  writing,  shall  set 
forth  the  nature  and  extent  of  the 
movant's  interest  in  the  proceeding, 
^  and,  except  where  good  cause  lor  &e 
filing  is  shown,  shall  be  filed  ntjt  later 
than  20  days  prior  to  the  date  fixed  for 
the  commencement  of  the  hearing. 
Leave  to  participate  pursuant  to  this 
paragraph  may  include  sudi  rights  of  a 
party  as  the  hearing  officer  may  deem 
appropriate.  Persons  granted  lea\'e  to 
participate  shall  be  served  in 
accordance  with  Rule  5(a);  provided, 
however,  that  a  party  to  the  proceeding 
may  move  that  the  extent  of  notice  of 
filings  or  other  papers  to  be  provided  to 
persons  granted  leave  to  participate  be 
limited,  or  may  move  that  the  person 
granted  leave  to  participate  bear  the  cost 
of  being  provided  copies  of  any  or  all 
filings  or  other  papers.  Persons  granted 
leave  to  participate  shall  be  bound, 
except  as  may  be  otherwise  determined 
by  the  hearing  officer,  by  any  stipulation 
between  the  parties  to  the  proceeding 
with  respect  to  procedure,  including 
submission  of  evidence,  substitution  of 
exhibits,  corrections  of  the  record,  the 
time  within  which  briefs  or  exceptions 
may  be  filed  or  proposed  findings  and 
conclusions  may  be  submitted,  the  filing 
of  initial  decisions,  the  procedure  to  be 
followed  in  the  preparation  of  decisions 
and  the  effective  date  of  the 
Commission's  order  in  the  case.  Where 
the  filing  of  briefs  or  exceptions  or  the 
submission  of  proposed  findings  and 
conclusions  are  waived  by  the  parties  to 
the  proceedings,  a  person  granted  leave 
to  participate  pursuant  to  this  paragraph 
shall  not  be  permitted  to  file  a  brief  or 
exceptions  or  submit  proposed  findings 
and  conclusions  except  by  leave  of  the 
Commission  or  of  the  hearing  officer,  if 
one  is  assigned. 

(2j  Certain  persons  entitled  to  leave  to 
participate.  The  hearing  oCEKer  is 
directed  to  grant  leave  to  participate 
under  this  paragraph  to  any  person  to 
whom  rt  is  proposed  to  issue  any 
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security  in  exchange  for  one  or  more 
bona  fide  outstanding  securities,  claims 
or  property  interests,  or  partly  in  such 
exchange  and  partly  for  cash,  where  the 
Commission  is  authorized  to  approve 
the  terms  and  conditions  of  such 
issuance  and  exchange  after  a  hearing 
upon  the  fairness  of  such  terms  and 
conditions. 

Comment:  Proposed  paragraph  (c)  is  based 
on  Existing  Rule  9(c),  (d)  and  (g).  The  time 
limit  for  seeking  leave  to  become  a 
participant  has  been  changed  from  two  days 
to  20  days  before  the  hearing.  This  change 
conforms  with  the  expectation  under 
Proposed  Rule  12  that  a  final  prehearing 
conference  will  be  held  prior  to  each  hearing, 
at  which  all  foreseeable  procedural  matters 
will  be  resolved.  A  request  to  participate  in 
a  hearing  filed  48  hours  before  the  hearing  is 
to  begin  would  disrupt  the  schedule 
established  in  prehearing  conferences. 

Because  the  cost  of  furnishing  documents 
to  non-party  participants  may  l» 
burdensome,  the  Rule  contemplates  that  a 
party  may  seek  to  limit  the  distribution  of 
documents  or  seek  reimbursement  for  costs 
from  the  non-party  participants. 

(d)  Amicus  participation.  A  brief  of  an 
amicus  curiae  may  be  filed  only: 

(1)  If  accompanied  by  written  consent 
of  all  parties; 

(2)  With  leave,  granted  on  motion;  or 

(3)  At  the  request  of  the  hearing 
officer,  if  one  is  assigned,  and 
otherwise,  the  Commission;  provided, 
however,  that  consent  or  leave  shall  not 
be  required  when  the  brief  is  presented 
by  the  United  States  or  an  officer  or 
agency  thereof,  or  by  a  State.  Territory 
or  Commonwealth. 

The  brief  may  be  filed  conditionally 
with  the  motion  for  leave.  A  motion  for 
leave  shall  identify  the  interest  of  the 
movant  and  shall  state  the  reasons  why 
a  brief  of  an  amicus  curiae  is  desirable. 
Except  as  all  parties  otherwise  consent, 
any  amicus  curiae  shall  file  its  brief 
within  the  time  allowed  the  party  whose 
position  as  to  affirmance  or  reversal  the 
amicus  brief  will  support,  unless  the 
hearing  officer  for  cause  shown  shall 
grant  leave  for  later  filing,  in  which 
event  the  hearing  officer  shall  specify 
within  what  period  an  opposing  party 
may  reply.  A  motion  of  an  amicus 
curiae  to  participate  in  oral  argument 
will  be  granted  only  for  extraordinary 
reasons. 

Comment:  Existing  Rule  9  creates  three 
categories  of  participants  in  Commission 
proceedings.  Persons  can  participate  as  a 
party,  they  can  seek  leave  to  participate  as  a 
non-party,  or  can  seek  simply  to  state  their 
views,  without  ongoing  participation.  While 
continuing  to  permit  these  different  levels  of 
participation.  Proposed  Rule  13  recognizes  as 
a  separate  category,  participation  as  an 
amicus. 

The  provisions  for  amicus  participation  are 
based  on  Rule  29  of  the  Federal  Rules  of 


Appellate  Procedure.  Amicus  participation 
contemplates  the  limited  action  of  filing  a 
brief  setting  forth  the  filing  person's  views  on 
particular  legal  or  policy  issues  in  the 
proceeding.  By  contrast,  leave  to  participate 
contemplates  participation  that  is  concerned 
primarily  with  the  facts  of  a  particular  case. 
Also,  an  amicus  brief  may  be  filed  upon 
written  consent  of  all  parties.  Leave  to 
participate  does  not  require  written  consent 
of  all  parties,  nor  will  written  consent  of  all 
parties  alone  be  sufficient  to  obtain  leave  to 
participate. 

Any  person  may  seek  leave  to  intervene  as 
a  party  In  non-enforcement  proceedings. 
Persons  granted  leave  to  participate  as  a  non- 
party participant  would  have  an  interest  in 
the  specific  facts  at  issue  in  the  proceeding. 
Such  a  person  ordinarily  would  not  be 
named  directly  in  any  final  order  and  would 
have  fewer  rights  at  a  hearing  than  a  party. 
However,  within  this  category,  the  degree  of 
participation  may  vary  greatly  depending  on 
the  extent  of  that  person's  interest  and  the 
facts  of  each  case.  See  In  the  Matter  of 
Narragansett  Capital  Corporation,  et  al.,  Adm. 
Pro.  File  No.  3-6539  (Oct.  4, 1985)  (person 
granted  leave  to  participate  on  a  limited  basis 
may  cross-examine  witnesses).  An  amicus 
woi  Id  participate  in  the  traditional  role  of  an 
amicus  curiae,  directing  arguments  to  matters 
of  law  or  policy,  more  than  to  the  particular 
facts  of  a  case. 

The  Public  Utility  Holding  Company  Act 
and  Investment  Company  Act  both  provide 
for  the  admission  of  certain  persons  as 
parties  to  specified  proceedings.  In  other 
proceedings  of  a  regulatory  nature  it  may  also 
be  appropriate  to  grant  interested  persons 
official  status  at  a  proceeding.  The  Task 
Force  concluded,  however,  that  because  of 
the  distinct  issues  raised  by  enforcement 
proceedings,  in  which  the  government  seeks 
to  impose  sanctions  upon  named  persons,  the 
only  parties  should  be  those  specified  by  the 
Commission  in  the  order  instituting 
proceedings,  and  no  one  else  should  be 
granted  status  as  a  limited  or  non-party 
participant.  A  person  may  seek  to  participate 
in  enforcement  proceedings  as  an  amicus  or, 
if  they  have  knowledge  of  specific  facts 
relevant  to  the  proceeding,  as  a  witness.  In 
addition,  in  proceedings  where  findings  of 
violation  have  been  made,  and  a  plan  of 
disgorgement  will  be  or  has  been  proposed, 
persons  will  have  an  opportunity  to  comment 
on  the  proposed  plan  of  disgorgement  and,  as 
appropriate  under  the  plan,  to  file  a  claim 
against  the  disgorgement  pool.  See  Proposed 
Rule  51. 

In  addition  to  these  three  methods  of 
participation,  the  proposed  rules  take  into 
account  that  from  time  to  time  persons, 
particularly  individual  security  holders  or 
members  of  the  public,  who  do  not  otherwise 
wish  to  participate  in  a  matter  will  seek  to 
make  written  or  oral  statements  of  their 
views  in  a  letter  or  by  appearing  at  a  hearing. 
As  does  the  existing  rule,  the  proposed  rule 
allows  such  statements  to  be  made. 

(e)  Modification  of  participation 
provisions.  The  Commission  may,  by 
order  in  any  case,  modify  the  provisions 
of  this  rule  which  would  otherwise  be 
applicable,  and  may  impose  such  terms 


and  conditions  on  the  participation  of 
any  person  in  any  proceeding  as  it  may 
deem  necessary  or  appropriate  in  the 
public  interest. 

Comment:  The  first  sentence  was  deleted 
because  its  provisions  were  duplicative  of 
Proposed  Rule  18  (ER  12(a)),  which  states 
that  the  Commission  may  on  its  own  motion 
review  rulings  by  the  hearing  officer  at  any 
time. 

(f)  Permission  to  state  views.  Any 
person  may  seek  leave  to  file  a 
memorandum  or  make  an  oral  statement 
of  his  or  her  views.  Any  such 
communication  may  be  included  in  the 
record;  provided,  however,  that  unless 
offered  and  admitted  as  evidence  of  the 
truth  of  the  statements  therein  made,  the 
communications  submitted  pursuant  to 
the  provisions  of  this  paragraph  will  be 
considered  only  to  the  extent  that  the 
statements  therein  made  are  otherwise 
supported  by  the  record. 

Comment:  This  paragraph  allows  for  the 
submission  of  a  statement  of  views  with  less 
formality  than  required  for  an  amicus  brief  or 
to  participate  on  an  ongoing  basis  as  a  non- 
party. Conunent  is  requested  as  to  whether 
provisions  allowing  for  both  "amicus 
participation"  and  "permission  to  state 
views"  are  necessary,  or  whether  a  provision 
allowing  for  "permission  to  state  views"  is 
adequate. 

Additionally,  Rule  9(b)  was  deleted 
because  it  was  intended  to  apply  only  to 
cases  instituted  prior  to  August  20, 1964 
Proposed  Rule  13(c)  includes  substantial 
portions  of  Existing  Rule  9(c)  and  (d). 
Portions  of  Rule  9(e)  have  been  included  in 
Proposed  Rule  13(b). 

(ER  10) 

Rule  14.    Consolidation. 

By  order  of  the  Commission, 
proceedings  involving  a  common 
question  of  law  or  fact  may  be  joined  for 
hearing  of  any  or  all  the  matters  in  issue 
in  such  proceedings  or  such 
proceedings  may  be  consolidated.  The 
Commission  may  make  such  orders 
concerning  the  conduct  of  such 
proceedings  as  it  deems  appropriate. 

Conunent:  Under  the  existing  rule,  the 
Commission  may  issue  orders  regarding  the 
conduct  of  consolidated  proceedings  in  order 
to  avoid  unnecessary  cost  or  delay.  Under  the 
proposed  rule,  such  orders  could  be  issued 
any  time  the  Commission  deems  it 
appropriate. 

(ER  11) 

Rule  15.    Hearings. 

(a)  Held  on  order  of  Commission. 
Hearings  shall  be  held  only  as  ordered 
by  the  Commission.  The  hearings  shall 
be  conducted  in  a  fair,  impartial,  and 
expeditious  manner. 

Comment:  Proposed  Rule  15  broadens  the 
coverage  of  Rule  11  of  the  existing  Rules  of 
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Practice  by  including  all  Commission 
hearings,  evidentiary  or  otherwise.  The 
second  sentence  of  ihe  proposed  rule  is 
derived  from  Existing  Rule  11(b). 

(b)  Before  whom  held.  All  hearings 
shall  be  held  before  the  ComEAission  or 
a  hearing  officer. 

Comment:  The  deleted  language  in  the  first 
sentence  is  no  longer  necessary  because 
"hearing  officer"  is  now  defined  at  Proposed 
Rule  1(c).  The  requirement  that  hearings 
shall  be  conducted  in  an  impartial  manner  is 
now  included  in  paragraph  (a)  of  this  rule. 

(c)  Hearings  to  be  public.  All  hearings, 
except  hearings  on  applications  for 
confidential  treatment  filed  pursuant  to 
the  provisions  of  Clause  30  of  Schedule 
A  of  the  Securities  Act  of  1933,  section 
24[b)  of  the  Securities  Exchange  Act  of 
1934.  saction  22(b)  of  the  Pubhc  Utihty 
Holding  Company  Act  of  1935,  section 
45(a)  of  the  Investment  Company  Act  of 
1940,  section  210(a)  of  the  Investment 
Advisers  Act  of  1940,  or  the  rules  and 
regulations  promulgated  imder  such 
sections,  shall  be  public  unless 
otherwise  ordered  by  the  Commission 
on  its  own  motion  or  the  motion  of  a 
party.  No  hearing  shall  be  nonpublic 
where  all  respondents  request  that  the 
hearing  be  made  public. 

Comment:  Under  the  Proposed  Rules, 
Existing  Rule  11(b)  has  been  separated  into 
paragraphs  (b)  and  (c)  of  Proposed  Rule  15. 
The  added  language  in  the  penultimate 
sentence  of  Proposed  Rule  15(c)  conforms  to 
the  revised  language  in  Proposed  Rule 
2(e)(7). , 

(d)  Disqualification  of  hearing  officer. 
At  any  time  a  hearing  officer  believes 
himself  or  herself  to  be  disqualified 
from  considering  a  matter,  the  hearing 
officer  shall  issue  a  notice  stating  that 
he  or  she  is  withdrawing  from  the 
matter  and  setting  forth  the  reasons 
therefor.  Any  party  or  person  granted 
leave  to  participate  on  a  limited  basis 
pursuant  to  Rule  13  who  has  a 
reasonable,  good  faith  basis  to  believe 
that  a  hearing  officer  has  a  personal 
bias,  or  is  otherwise  disqualified  from 
hearing  a  case,  may  make  a  motion  to 
the  hearing  officer  that  the  hearing 
officer  withdraw.  The  motion  shall  be 
accompanied  by  an  affidavit  setting 
forth  in  detail  the  facts  alleged  to 
constitute  grounds  for  disqualification. 
If  the  hearing  officer  finds  himself  or 
herself  not  disqualified,  he  or  she  shall 
so  rule  and  proceed  with  the  hearing. 

Comment:  Under  the  proposed  rule,  the 
standard  for  making  a  motion  to  disqualify 
has  been  modified  to  require  a  "reasonable" 
good  faith  basis.  Under  the  existing  rule  only 
a  good  &ith  basis  is  required.  This  change  is 
intended  to  emphasise  that  there  must  be 
objective  reasons  to  seek  a  disqualification, 
not  just  a  subjective,  though  sincerely  held, 
belief.  The  proposed  rule  also  deletes  the 


statements  that  a  hearing  officer  "may  file" 
a  response  to  a  motion  to  disqualify  prior  to 
ruling  on  the  motion,  and  that  the 
Conmiission  may  rule  on  the  motion  with  or 
without  oral  argument.  The  normal 
procedure  when  a  hearing  officer  is 
confronted  with  a  motion  to  withdraw 
simply  should  be  to  rule  on  the  motion.  A 
"response"  might  be  necessary  only  if  the 
matter  is  argued  before  the  Commission.  The 
Commission  already  has  the  power  to 
determine  when  oral  argument  will  be  held, 
see  Proposed  Rule  16;  there  is  no  need  to 
restate  it.  The  record  of  the  case  includes  all 
motions  and  rulings;  there  Is  no  need  to 
specify  that  motions  to  disqualify  are  a  part 
of  the  record.  Consistent  with  the  changes  to 
Rule  18,  the  provisions  for  mandatory 
interlocutory  review  have  been  deleted  from 
the  proposed  rule. 

Additionally,  the  substance  of  Existing 
Rule  11(d)  is  now  included  at  Proposed  Rule 
4,  "Authorify  of  a  Hearing  Officer."  The 
substance  of  this  Rule  11(e)  Is  included  at 
Proposed  Rule  16(a)-{c). 

(e)  Transcript  of  hearings.  Except  as 
otherwise  ordered  by  the  hearing  officer 
or  the  Commission,  hearings  shall  be 
recorded  or  transcribed  verbatim  by 
shorthand,  mechanical  means, 
electronic  sound  recording,  or  any  other 
method  approved  by  the  hearing  officer. 
A  transcript  thereof  shall  be  made 
unless  the  Commission,  by  order, 
determines  otherwise. 

Comment  The  proposed  rule  incorporates 
revisions  to  account  for  technological 
changes  in  the  recording  of  hearings.  It  is 
modeled  upon  28  U.S.C.  753. 

(ERs  11(e),  12(bHc)) 

Rule  16.       Motions;  Objections  to 
Evidence;  Exceptions  to  Rulings;  Stays. 

(ER  11  (e)) 

(a)  Procedures  for  motions.  Unless 
made  during  the  hearing,  a  motion  shall 
be  in  writing,  shall  state  with 
particularity  the  grounds  therefore,  shall 
set  forth  the  relief  or  order  sought,  and 
shall  be  accompanied  by  a  written  brief 
of  the  points  and  authorities  refied  upon 
in  support  of  the  same.  The  rules 
applicable  to  captions  and  other  matters 
with  respect  to  the  form  of  papers  filed 
with  the  Commission  apply  to  all 
motions.  All  motions  shall  be  signed  in 
accordance  with  Rule  10.  Briefs  in 
opposition  to  a  motion  shall  be  filed 
within  10  days  after  service  of  the 
motion. 

Reply  briefs  shall  be  filed  within  five 
days  after  service  of  the  opposition.  No 
oral  argument  will  be  heard  unless  the 
Commission  or  the  assigned  hearing 
officer  otherwise  directs. 

Comment:  Proposed  Rule  16  is  based  on 
Existing  Rules  11  and  12  and  Rule  7(b)  of  the 
Federal  Rules  of  Civil  Procedure. 


(ER  11(e)) 

(b)  Dispositive  motions.  Any  party 
may  make  a  motion  for  an  order  that 
would  dispose  of  the  proceeding  in 
whole  or  in  part.  Any  such  motion  made 
prior  to  the  start  of  the  hearing  shall  be 
filed  no  later  than  30  days  prior  to  the 
commencement  of  the  hearing,  or  at 
such  earUer  time  in  advance  of  the  final 
prehearing  conference  as  the  hearing 
officer  may  order.  For  purposes  of  a 
motion  for  a  dispositive  ruling  prior  to 
the  conclusion  of  the  interested 
division's  case,  the  facts  of  the 
pleadings  of  the  party  against  whom  the 
motion  is  made  ^all  be  taken  as  true, 
except  as  modified  by  stipulations  made 
by  that  party.  The  hearing  officer  shall 
promptly  grant  or  deny  the  motion  or 
shall  defer  decision  on  the  motion  imtil 
after  the  conclusion  of  the  interested 
division's  case. 

Comment:  By  its  terms,  Existing  Rule  11(e) 
appears  to  prohibit  the  making,  as  well  as  the 
consideration,  of  a  dispositive  motion  prior 
to  the  completion  of  the  case  put  on  by  the 
interested  division.  The  apparent  reason  for 
these  limitations  on  dispositive  motions  is 
that  they  are  a  necessary  corollary  of  the 
principle  that  it  is  the  Commission's  sole 
prerogative  to  determine  what  matters  will  be 
subject  to  hearing.  See  Proposed  Rule  15(a) 
(ER  11)  (hearings  to  be  held  only  as  ordered 
by  the  Commission). 

In  this  view,  if  a  hearing  officer  grants  a 
dispositive  motion  prior  to  hearing  the 
interested  division's  case,  he  or  she  is,  in 
effect,  overruling  the  Commission's 
determination  that  allegations  by  the  staff 
warrant  a  hearing.  Moreover,  as  a  practical 
matter,  it  would  be  inefficient  to  allow  such 
motions  prior  to  the  conclusion  of  the  staffs 
case  since,  if  the  Commission  acted 
consistently  with  its  original  decision,  it 
would  presumably  reverse  the  hearing 
officer's  decision  anyway. 

The  Task  Force  believes  that  the 
underlying  premise  of  Existing  Rule  11(e)  is 
no  longer  entirely  valid.  Even  prior  to 
hearing,  a  hearing  officer  may  have  different 
information  than  the  Commission  did  when 
it  authorized  an  order  instituting 
proceedings.  At  the  authorization  stage,  a 
proposed  respondent  is  not  present  before 
the  Commission  to  argue  his  or  her  case.  Not 
all  respondents  even  submit  a  "Wells 
Statement"  setting  forth  legal  or  policy 
reasons  in  opposition  to  a  proposed 
recommendation  to  bring  an  enforcement 
action.  As  a  result  of  prehearing  procedures, 
including  the  filing  of  an  answer,  motions  for 
more  specific  statements,  document 
exchanges  and  prehearing  conferences, 
matters  of  law  may  be  clarified,  new, 
undisputed  facts  may  be  discovered  or  prior 
disputes  as  to  some  £acts  may  be  resolved 
and  fects  stipulated  to.  Accordingly,  a 
decision  by  a  hearing  officer  to  grant  a 
dispositive  motion  prior  to  hearing  does  not 
necessarily  reflect  on  the  Commission's 
judgment  to  authorize  proceedings,  based  on 
the  information  then  available  to  the 
Commission. 
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As  a  result  of  prehearing  procedures,  in 
some  cases  there  may  be  Issues  ripe  for 
decision  on  undisputed  fects  prior  to  hearing. 
Under  the  present  rule,  respondents  and  the 
Commission  may  be  forced  to  the  time  and 
expense  of  a  hearing  on  issues  where 
prehearing  procedures  permit  agreement  as 
to  the  £acts,  and  where  no  hearing  is 
necessary.  In  addition,  the  consickration  of 
di^>ositive  motions  and  suppOTting 
memoranda  should  assist  in  oringing  into 
focus  the  remaining  issues  in  dispute  for  the 
hearing. 

The  Task  Force  concluded  that,  on  balance, 
the  opportunity  to  dispose  of  portions  of  a 
case  based  on  facts  established  by  the 
pleadings,  or  stipulated  by  the  parties  prior 
to  hearing,  will  impirove  the  efficiency  and 
the  fairness  of  the  administrative  process. 
Under  the  proposed  rule,  therefore,  parties 
may  file  motions  to  dispose  of  all  or  part  of 
a  proceeding  prior  to  the  commencement  of 
the  hearing  as  well  as  at  later  stages. 
At  the  same  time,  the  Task  Force 
recognizes  that,  if  not  controlled  by  the 
hearing  officer,  the  opportunity  to  main  a 
dispositive  motion  prior  to  hearing  can  be 
used  by  the  parties  as  a  tactic  for  delay,  or 
to  increase  the  costs  of  prehearing 
preparation.  The  hearing  officer  must  set  firm 
S'^hedules  fot  the  submission  of  dispositive 
notions.  While  prehearing  procedures  will 
help  to  focus  issues,  in  many  cases  there  will 
simply  be  basic  disagreement  as  to  the 
material  facts.  In  these  or  similar 
circumstances,  the  hearing  officer  must 
promptly  deny  or  defer  ruling  on  dispositive 
motions  until  after  the  interested  division  has 
completed  its  case.  The  Task  Force 
recommends  that  if  this  prc^xised  change  is 
adopted,  the  Commission  monitor  the  eH^ects 
of  the  change  for  a  two-year  period  and 
determine  the  rule's  eSect  on  efficiency  or 
the  quality  of  justice. 

The  Task  Force  gave  extended  and  careful 
consideration  to  suggestions  that  the  rules 
should  allow  for  a  summary  judgment 
procedure,  similar  to  the  procedure  of  Rule 
56  of  the  Federal  Rules  of  Qvll  Procedure. 
Summary  judgment  practice  under  the 
Federal  Rules  is  premised  on  the  right  of 
each  party  to  take  pretrial  discovery  and  to 
make  summary  judgment  motioiu  based  on 
deposition  transcripts,  affidavits  and  other 
evidence.  By  contrast,  the  Proposed  Rules  of 
Practice  do  not  permit  discovery  depositions 
and  do  not  contemplate  the  submission  of 
prehearing  affidaviu.  The  Task  Force 
concluded  that  summary  judgment  practice 
under  the  Federal  Rules  should  not  be  a 
model  for  prehearing  practice  in  the  wholly 
different  context  of  administrative 
proceedings. 

The  existing  Rules  of  Practice  already 
allow  disptositive  motions  prior  to 
completion  of  the  hearing.  The  proposed  rule 
is  Intended  only  to  make  a  modest  change  to 
that  practice  by  allo»ving  such  motions  to  be 
made  before  and  to  be  considered  as  early  as, 
the  time  of  a  prehearing  conlerBoce. 

(ER  n(e)) 

(c)  h^odons  to  be  made  to  hearing 
officer.  Except  as  othenrise  directed  by 
the  Commisnon.  or  where  these  rules 
specifically  provide  otherwise,  all 


motions,  objections,  appUcations  or 
other  filings  made  during  a  proceeding 
prior  to  the  filing  of  an  initial  decision 
therein,  or,  if  no  initial  decision  is  to  be 
filed,  prior  to  the  time  fixed  for  the 
filing  of  briefs  with  the  Commission, 
shall  be  directed  to  and  decided  by  the 
hearing  officer.  Unless  otherwise 
ordered  by  the  Commission  or  the 
hearing  officer,  if  a  motion  is  properly 
made  to  the  Commission  concerning  a 
proceeding  to  which  a  hearing  officer  is 
assigned,  the  proceeding  before  the 
hearing  officer  shall  continue  pending 
the  determination  of  the  motion  by  the 
Commission. 

Comnient:  Proposed  Rule  5(e)  requires  that 
filings  shall  be  physically  made  with  the 
Secretary  or,  if  the  hearing  officer  allows, 
directly  with  the  hearing  officer.  Proposed 
Rule  16(c)  requires  that  the  person  making  a 
motion  in  a  prtKaeding  in  which  a  hearing 
officer  is  presiding  direct  the  content  of  his 
or  her  requests  and  arguments  to  the  hearing 
officer,  not  the  Commission,  in  every  case  in 
which  a  hearing  officer  is  assigned.  If  a 
motion  is  directed  to  the  Commission  in  a 
case  in  which  a  hearing  officer  is  assigned, 
the  Secretary  must  refer  the  motion  to  the 
hearing  officer  unless  a  motion  directly  to  the 
Commission  is  authorized.  In  those  unusual 
circumstances  where  a  motion  is  properly 
directed  to  the  Commission,  the  proceeding 
before  the  hearing  officer  should  continue, 
unless  otherwise  ordered. 

The  provisions  in  this  paragraph  of  the 
existing  rule  which  deal  with  dispositive 
motions  have  been  included  in  paragraph  (b), 
above. 

(ER  11(e)) 

(d)  Objections.  Objections  to  the 
admission  or  exclusion  of  evidence 
must  be  made  on  the  record  and  shall 
be  in  short  form,  stating  the  grounds  of 
objections  relied  upon.  Exceptions  to 
any  ruling  thereon  by  the  hearing  officer 
need  not  be  noted  at  the  time  of  die 
ruling  in  ordw  to  be  preserved  for 
appeal  before  the  Commission.  Such 
exceptions  wiU  be  deemed  waived, 
however,  imless  raised: 

(1)  In  accordance  with  Rule  18; 

(2)  In  the  manner  of  a  proposed 
finding  in  accordance  with  Rule  25;  or 

(3)  In  a  petition  for  Commission 
review  of  an  Initial  decision  in 
accordance  with  Rule  26. 

Conuneat:  TBe  deleted  portions  were 
inconsistent  with  or  duplicative  of  proposed 
changes  elsewhere  in  the  Rules.  The 
requirements  for  service  are  included  in 
Proposed  Rule  5;  the  complete  hearing, 
inchidlng  argument  on  objections  should  be 
transcribed,  as  required  by  Proposed  Rule 
15(e);  finally,  the  contents  of  the  record  are 
described  in  Proposed  Rule  29,  and  Include 
all  motions  and  rulings. 

(ER  12(c)) 

(e)  Motions  for  stays.  A  request  fw  a 
stay  shall  be  made  by  motion,  filed 


pursuant  to  Rule  5(d)  and  (e),  and 
served  on  all  parties  pursuant  to  Rule 
5(b). 

{ 1 )  Time  for  filing  motions  for  stays. 
(i)  A  motion  seeking  a  stay  of  the 
effectiveness  of  an  order  of  the 
Commission  pending  review  of  the 
order  by  a  court  shall  be  made  to  the 
Commission  prior  to  or  at  the  same  time 
as  the  filing  of  a  petition  for  review  in 
the  appropriate  court. 

(ii)  A  motion  seeking  a  stay  of 
effectiveness  of  a  final  disciplinary 
sanction,  summary  suspension, 
prohibition  or  limitation  of  access  by  a 
self-regulatory  organization  in 
connection  with  an  application 
pursuant  to  section  19(d)(2)  of  the 
Exchange  Act.  or  any  other  motion  for 
a  stay,  may  be  made  to  the  Commission 
at  any  time. 

(2)  Contents.  The  motion  for  a  stay 
shall  state  the  reasons  for  the  relief 
requested  and  the  facts  rehed  upon,  and 
if  the  facts  are  subject  to  dispute,  the 
motion  shall  be  supported  by  affidavits 
or  other  sworn  statements  or  copies 
thereof.  Such  parts  of  the  record  as  are 
relevant  to  the  relief  sought  shall  be 
filed  with  the  motion. 

(3)  Opposition  to  a  stay.  If  the 
sanction  or  action  complained  of  has 
already  taken  effect,  or  will,  by  its 
terms,  take  effect  within  four  days, 
parties  opposing  a  motion  for  a  stay 
shall  file  a  statement  in  opposition 
within  two  days  of  service  of  the 
motion.  If  the  sanction  or  action 
complained  of  has  not  already  taken 
effect,  opposition  to  the  motion  shall  be 
filed  within  five  days. 

(4)  Expedited  consideration.  Where 
the  sanction  complained  of  has  already 
taken  effect,  and  the  respondent 
promptly  has  sought  relief  upon  notice 
of  the  sanction,  the  consideration  and 
decision  of  a  motion  for  a  stay  shall  be 
expedited  in  every  way,  consistent  with 
the  Commission's  other  responsibilities. 
Normally,  a  decision  in  such  a  case  as 
to  whether  or  not  to  grant  a  stay  should 
be  issued  within  five  days  of  the  date  set 
for  filing  of  the  opposition  to  a  motion 
for  a  stay.  If  the  sanction  has  not  taken 
effect,  the  decision  should  be  issued 
within  30  days. 

(5)  Scope  of  relief.  The  Commission 
may  grant  a  stay  in  whole  or  in  part,  and 
may  condition  relief  under  this  rule 
upon  such  terms  or  upon  the 
implementation  of  procedures  as  it 
deems  appropriate. 

Commeirf:  The  proposed  rule  is  based  on 
Existing  Rule  12(c),  Exchange  Act  Rule  19d- 
2  and  Rule  18  of  the  Federal  Rules  of 
Appellate  Procedure.  A  ntotion  for  a  stay 
would  likely  be  made  In  three  situations:  to 
stay  a  Commission  order  pending  review  by 
a  court  of  appeals:  to  stay  a  self-regulatory 
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organlratjon's  decision  pending  review  by 
the  Commission,  see,  e.g..  Exchange  Act 
section  19(d)(2);  or  to  stay  a  temporary  cease- 
and-desist  order  pending  review  by  a  federal 
district  court,  see,  e.g..  Exchange  Act  section 
2lC(d)|2). 

The  proposed  rule  requires  that  a  motion 
for  a  stay  of  a  Commission  order  pending 
review  by  a  court  be  made  prior  to.  or  at  the 
time  of,  the  filing  of  a  petition  for  review 
with  the  court.  The  Commission  loses 
jurisdiction  to  grant  a  stay  after  the  record  is 
filed  in  the  court  of  appeals.  See  Exchange 
Act  section  25(c)(2)  and  Rule  18  of  the 
Federal  Rules  of  Appellate  Procedure. 
Judicial  economy  requires  a  similar  rule  with 
respect  to  temporary  cease-and-desist  orders, 
even  if  arguably  the  Commission  retains 
jurisdiction  to  stay  its  order  pending  district 
court  review.  Motions  with  respect  to  the 
stay  of  a  determination  by  a  self-regulatory 
organization  or  any  other  decisions  may  be 
filed  at  any  time. 

The  reference  to  section  15A(b)(4)  in  the 
existing  rule  is  obsolete  as  a  result  of 
amendments  to  the  Exchange  Act.  The 
appropriate  statutory  reference,  Exchange  Act 
section  19(d)(2).  has  been  substituted. 

The  first  sentence,  stating  that  requests  for 
a  stay  must  be  by  motion  and  cross- 
referencing  Proposed  Rule  5,  is  included 
particularly  for  the  benefit  of  pro  se 
respondents  seeking  a  stay  of  a  determination 
by  a  self-regulatory  organization,  who  may 
not  otherwise  be  familiar  with  the  service 
requirements  of  the  rules. 

Section  19(d)(2)  of  the  Exchange  Act 
requires  that  the  Commission  establish  an 
expedited  procedure  for  consideration  and 
determination  of  the  question  of  a  stay  for 
"appropriate  cases."  The  Commission  has 
never  published  rules  with  respect  to  an 
expedited  procedure.  In  practice,  requests  for 
stays  are  handled  by  staff  in  the  Office  of  the 
General  Counsel,  which  has  been  delegated 
the  authority  to  decide  whether  a  stay  should 
be  granted.  See  17  CFR  20O.30-14(g)(5),  (6). 
In  fiscal  year  1991,  the  Commission  received 
13  requests  for  stays  from  determinations  by 
self- regulatory  organizations.  None  of  the  13 
requests  for  stays  was  granted.  The  median 
amount  of  time  to  decide  whether  to  grant  or 
deny  a  stay  request  was  48  days. 

The  proposed  rule  also  includes  a 
guideline  that,  in  the  ordinary  case,  if  a 
sanction  has  already  taken  effect,  a  decision 
as  to  whether  or  not  to  grant  a  stay  should 
be  issued  within  five  days  of  the  date  set  for 
the  filing  of  any  opposition  to  the  motion. 
Otherwise,  the  Commission  should  issue  a 
decision  within  30  days.  This  guideline 
imposes  no  affirmative  obligations  op  the 
Commission  and  confers  on  respondents  or 
other  persons  no  right  to  a  decision  within 
a  particular  time. 

Under  Existing  Rule  26,  a  decision  by  the 
General  Counsel  to  grant  a  stay,  pursuant  to 
delegated  authority,  would  itself 
automatically  be  stayed  if  the  decision  was 
appealed  to  the  Commission.  Under  the 
proposed  rule,  the  General  Counsel's 
decision  to  grant  a  stay  would  remain  in 
effect  pending  Commission  determination  of 
the  matter. 

Typically,  self-regulatory  organization 
suspensions  and  fines  are  not  enforced  by  the 


self-regulatory  organization  jjending 
Commission  appeal.  A  permanent  bar. 
however,  ordinarily  will  be  enforced.  When 
an  order  is  not  enforced  by  the  self-regulatory 
organization,  the  right  to  seek  a  stay  from  the 
Commission  nuiy  be  of  little  practical  value 
if  the  motion  is  not  briefed  and  adjudicated 
on  an  expedited  basis.  Under  the  proposed 
rule,  in  those  cases  where  a  sanction  takes 
effect  within  four  days  of  notice  of  the 
sanction,  and  a  respondent  promptly  seeks  a 
stay,  the  time  for  submission  of  an  opposition 
brief  by  the  self-regulatory  organization 
would  be  reduced  from  five  days  to  two.  In 
exceptional  circumstances  the  Commission 
may  provide  for  longer  or  shorter  periods  for 
the  filing  of  opposition  briefs. 

The  proposed  rule  also  provides  that  the 
grant  of  relief  may  be  conditioned  as  the 
Commission  deems  appropriate.  For 
example,  the  Commission  may  allow  a  firm 
to  operate  if  it  immediately  implements 
certain  procedures,  makes  certain  disclosures 
to  its  customers  concerning  the  self- 
regulatory  organization  finding,  or  agrees  to 
account  for  and  relinquish  profits  earned 
during  the  pendency  of  the  stay  if  it  does  not 
prevail  on  the  merits. 

(ER  13) 

Rule  1 7.        Extensions  of  Time  and 
Ad|oumments. 

(a)  By  Commission  or  hearing  officer. 
Except  as  otherwise  provided  by  law, 
the  Commission  at  any  time,  or  the 
hearing  officer  at  any  time  prior  to  the 
filing  of  his  or  her  initial  decision  or,  if 
no  initial  decision  is  to  be  filed,  at  any 
time  prior  to  the  closing  of  the  record, 
for  good  cause  shown,  may  extend  or 
shorten  any  time  limits  prescribed  by 
these  rules  for  the  filing  of  any  papers 
and  may,  consistent  with  paragraph  (b), 
postpone  or  adjourn  any  hearing. 

(b)  Limitations  on  postponements  and 
adjournments.  A  hearing  before  a 
hearing  officer  shall  begin  at  the  time 
and  place  ordered  by  the  hearing  officer, 
provided  that,  within  the  Umits 
provided  by  statute,  the  hearing  officer 
may  for  good  cause  postpone  the 
commencement  of  the  hearing  for  a 
reasonable  period  of  time  or  change  the 
place  of  hearing.  Any  convened  hearing 
may  be  adjourned  to  such  time  and 
place  as  may  be  ordered  by  the 
Commission  or  by  the  hearing  officer.  In 
considering  a  request  for  postponement 
of  the  start  of  a  hearing,  adjournment 
once  a  hearing  has  begun,  or  extensions 
of  time  for  filing  papers,  the  hearing 
officer  or  the  Commission  shall 
consider,  in  addition  to  those  arguments 
advanced  for  a  delay  by  the  party 
requesting  a  postponement, 
adjournment  or  extension: 

(1)  The  length  of  the  proceeding  to 
date; 

(2)  The  number  of  postponements, 
adjournments  or  extensions  already 
granted; 


(3)  The  stage  of  the  proceedings  when 
the  request  is  made;  and 

(4)  Any  other  such  matters  as  justice 
may  require. 

Postponements  or  adjournments  should 
normally  not  exceed  21  days.  If  the 
hearing  officer  orders  a  postponement  or 
an  adjournment  for  a  period  exceeding 
21  days,  the  reasons  for  so  doing  shall 
be  stated  on  the  record  or  set  forth  in  a 
written  order. 

Comment:  Research  done  by  the  Task 
Force  suggested  that  there  were  a 
disproportionate  number  of  postponements 
or  adjournments  in  some  cases.  The  proposed 
rule  includes  mandatory  factors  which  a 
hearing  officer  must  consider  in  determining 
whether  to  grant  a  request  for  postponement 
or  adjournment.  The  Task  Force  recognizes 
that  postponements  or  adjournments  are 
often  fully  justified.  However,  the  proposed 
rule  would  require  the  hearing  officer  to 
consider  explicitly  the  efficient  and  timely 
administration  of  justice  when  determining 
whether  to  grant  a  request  for  an  extension 
of  time.  The  need  for  an  extension  of  time 
must  be  balanced  against  the  need  to  bring 
each  case  to  a  timely  conclusion,  consistent 
with  the  public  interest.  The  factors  listed  in 
the  proposed  rule  build  on  existing  standards 
applied  by  the  administrative  law  judges.  For 
example,  contrary  to  past  practice  in  some 
proceedings,  after  a  hearing  date  has  been  set, 
counsel  should  not  assume  that  the 
Commission  hearing  will  be  postponed  to 
accommodate  matters  that  arise  subsequently 
on  behalf  of  other  clients  or  before  courts  or 
other  agencies. 

The  period  during  which  a  delay  in  the 
start  or  resumption  of  a  hearing  may  be 
ordered  without  explanation  would  be 
decreased  from  30  days  to  21  days. 

(ER  12(a)) 

Rule  18.        Interlocutory  Review. 

(a)  Certification  of  hearing  officer's 
rulings.  The  Commission  will  not 
review  a  ruUng  of  the  hearing  officer 
prior  to  its  consideration  of  the  entire 
proceeding  in  the  absence  of 
extraordinary  circumstances.  A  hearing 
officer  shall  not  certify  a  ruling  for 
interlocutory  review  by  the  Commission 
unless  a  party  so  requests  within  five 
davs  of  the  hearirfg  officer's  ruling  and: 

(1)  The  hearing  officer  is  of  the 
opinion  that: 

(i)  The  ruUng  involves  a  controlling 
question  of  law  as  to  which  there  is 
substantial  ground  for  difference  of 
opinion,  and 

(ii)  An  immediate  review  of  the  order 
may  materially  advance  the  ultimate 
termination  of  the  proceeding;  or 

(2)  His  or  her  ruhng  would  compel 
testimony  of  Commission  members, 
officers  or  employees  or  the  production 
of  documentary  evidence  in  their 
custody. 

The  certification  by  the  hearing  officer 
shall  be  in  writing  and  shall  specify  the 
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material  relevant  to  the  ruling  involved. 
The  Commission  may  decline  to 
consider  the  ruling  that  has  been 
certified,  if  it  determines  that 
interlocutory  review  is  not  warranted  or 
appropriate  under  the  circumstances. 
The  Commission  may,  at  any  time,  on 
its  own  motion,  direct  that  any  matter 
be  submitted  to  it  for  review.  Unless 
otherwise  ordered  by  the  Commission  or 
the  hearing  officer,  the  hearing  shall 
continue  pending  interlocutory  review. 

Comment:  The  proposed  rule  is  modeled 
on  the  procadunM  for  interlocutory  review  in 
federal  district  courts  under  28  U.S.C 
1292(b).  In  contrast  to  the  federal  court 
model,  under  the  existing  rules,  the  hearing 
officer's  decision  not  to  certify  a  question  for 
interlocutory  review  can  itself  be  subject  to 
interlocutory  review  if  the  person  seeking 
review  files  a  motion  with  the  Commission. 
This  procedure  undermines  the  authority  of 
the  hearing  officer  and  is  inconsistent  with 
reasonable  standards  of  judicial  economy. 
The  hearing  officer's  decision  on  the  matter 
as  to  which  certification  is  sought  will 
ultimately  be  reviewable  by  the  Commission 
after  proceedings  before  the  hearing  officer 
are  completed. 

In  federal  court,  a  writ  of  mandamus  may 
be  used  to  obtain  interlocutory  review  in 
some  circumstances,  even  when  a  district 
court  judge  refuses  to  certify  a  matter  for 
interlocutory  review.  Under  the  proposed 
rule,  Commission  procedure  would  not  allow 
similar  relief  However,  the  Commission  may 
take  up  a  matter  on  its  own  nuitioa  at  any 
time,  even  if  a  hearing  officer  did  not  certify 
it  for  interlocutory  review.  Comment  is 
requested,  as  to  whether  the  hearing  officer's 
decision  not  to  certify  a  question  should  be 
subject  to  a  less  extraordinary  review 
procedure,  such  as  that  included  in  the 
existing  rule. 

(b)  Priority  of  review.  The 
Commission's  interlocutory  review  of  a 
hearing  officer's  ruling  shall  be 
expedited  in  every  way.  consistent  with 
the  Commission's  other  responsibiUties. 
Normally,  review  of  interlocutory 
matters  should  be  completed  within  30 
days  of  the  date  set  for  filing  the  final 
brief  on  the  matter  submitted  for 
interlocutory  review. 

Comment:  The  existing  rules  did  not 
contain  a  standard  with  respect  to  the 
priority  to  be  accorded  interlocutory  appeals. 
The  requirement  that  interlocutory  review  be 
"expedited  in  every  way.  consistent  with  the 
Conmiission's  other  responsibilities." 
conforms  to  the  standard  for  review  in 
Proposed  Rules  2(e)(3)(iii)  and  38. 
Interlocutory  matters  must  be  promptly 
resolved  in  order  to  allow  for  the  timely 
completion  of  the  entire  case. 


(ER  14) 

Rule  19.        Evidoice;  Siri>poeBu.i 

(a)  Presentation  and  admission  of 
evidence.  Any  witness  at  a  hearing  shall 
testify  under  oath  or  affirmation,  which 
shall  be  administered  by  the  hearing 
officer.  The  hearing  officer  shall  receive 
relevant  and  material  evidence,  and 
shall  exclude  all  evidence  that  is 
irrelevant,  immaterial  or  unduly 
repetitious. 

Commant:  The  second  sentence  in  the 
existing  rule  is  taken  from  section  556(d)  of 
the  Administrative  Procedure  Act  ("APA") 
That  section  contains  other  standards  of 
equal  importance  that  were  not  singled  out 
for  inclusion  in  the  existing  rule.  Moreover, 
under  the  APA,  the  proposition  that  parties 
have  the  right  to  present  evidence  and  cross- 
examine  witnesses  may  be  applied 
differently,  depending,  among  other  things, 
upon  whether  a  proceeding  is  "on  the 
record"  and  therefore  subject  to  the 
requirements  of  section  556,  or  whether  the 
proceeding  involves  "informal"  adjudication, 
not  directly  subject  to  the  requirements  of 
section  556.  The  right  to  present  evidence 
and  to  conduct  cross-examination  applies  to 
Commission  adjudicatory  proceedings 
through  the  APA.  Repetition  of  the  APA 
requirement,  out  of  context,  is  unnecessary, 
and  is  a  source  of  potential  confusion. 
Accordingly,  if  is  deleted  from  the  proposed 
rule. 

The  reference  to  offers  of  proof  has  been 
deleted  because  Proposed  Rule  4  provides  a 
hearing  officer  with  the  authority  to  rule 
upon  offers  of  proof 

(b)  Official  Notice.  In  any  proceeding, 
official  notice  may  be  taken  of  any 
material  fact  which  might  be  judicially 
noticed  by  a  district  court  of  the  United 
States,  any  matter  in  the  public  official 
records  of  the  Commission,  or  any 
matter  whiph  is  peculiarly  within  the 
knowledge  of  the  Commission  as  an 
expert  body.  If  official  notice  is 
requested  or  taken  of  a  material  fact  not 
appearing  in  the  evidence  in  the  record, 
the  parties,  upon  timely  request,  shall 
be  afforded  an  opportunity  to  establish 
the  contrary. 

(ER  14(b)(1)) 

(c)  Subpoenas.— (1)  Issuance  of 
subpoenas.  In  connection  with  any 
hearing  ordered  by  the  Commission, 


'  The  Task  Force  recommends  deleting  from  the 
Rules  of  Practice  the  provisions  ralating  to 
incorporation  by  refereoc*  (existing  Rule  24) 
because  they  relate  to  the  making  of  disclosure  or 
regulatory  filings  with  the  Commission.  See 
Securities  Act  Release  No.  3867  (Dec.  2. 1957); 
SecuriUes  Act  Release  No.  4665  (Feb.  7.  1964)  Few 
pracUUoners  are  aware  that  these  provisions  are  to 
be  found  in  the  RuJes  of  Practice.  If  the  proposed 
rules  are  adopted,  the  substanUve  requirements  of 
this  rule  would  be  moved  to  an  item  in  Regulation 
S-K  which  includes  the  rules  directly  related  to  the 
making  of  disclosure  or  regulatory  filings.  See 
Proposed  17  CFR  S  229.703. 


subpoenas  requiring  the  attendance  and 
testimony  of  witnesses  at  a  designated 
time  and  place  of  the  hearing,  and 
subpoenas  requiring  the  production  of 
documentary  or  other  tangible  evidence 
returnable  at  any  designated  time  or 
place  may  be  sought  from,  and  issued 
by,  the  hearing  officer,  if  one  is  assigned 
to  the  proceeding,  and  otherwise  sought 
from  and  issued  by  the  Commission. 
Unless  made  on  the  record  at  a  hearing, 
requests  for  issuance  of  a  subpoena  shall 
be  made  in  writing.  A  person  whose 
request  for  a  subpoena  has  been  denied 
or  modified  may  not  request  any  other 
person  to  issue  the  subpoena. 

(2)  Unavailability  of  hearing  officer  In 
the  event  that  the  hearing  officer 
assigned  to  a  proceeding  is  unavailable, 
the  party  seeking  issuance  of  the 
subpoena  may  seek  its  issuance,  in 
order,  from  the  first  available  of  the 
following  persons:  the  chief 
administrative  law  judge,  the  law  judge 
most  senior  in  service  as  a  law  judge, 
the  duty  officer,  any  other  member  of 
the  Commission,  or  any  other  person 
designated  by  the  Commission  to  issue 
subpoenas.  Requests  for  issuance  of  a 
subpoena  made  to  the  Commission,  or 
any  member  thereof,  must  be  submitted 
to  the  Secretary,  not  to  an  individual 
Commissioner.  A  hearing  officer  may 
authorize  issuance  of  a  subpoena,  and 
delegate  the  manual  signing  of  the 
subpoena  to  any  other  person 
authorized  to  issue  subpoenas. 

Comment:  The  revised  rule  represents  a 
significant  departure  from  current  policy 
Under  the  existing  rule,  subpoenas  are 
returnable  only  at  the  Ume  and  place  of  the 
hearing.  While  parties  often  agree  to 
exchange  documents  in  advance  of  the 
hearing,  the  practice  is  not  universal.  As  a 
result,  hearings  may  be  delayed  while  each 
side  reviews  the  other  side's  document 
production  and  arranges  for  suitable  copies 
of  documents  to  be  introduced  into  evidence 
The  revised  rule  permits  subpoenas  duces 
tecum  to  be  returnable  in  advance  of  the 
hearing.  The  Task  Force  spent  considerable 
time  debating  whether  subpoenas  ad 
testificandum  should  also  be  returnable  in 
advance  of  a  hearing,  as  allowed  in  litigation 
under  the  Federal  Rules  of  Civil  Procedure. 
The  current  procedures  appear  to  be 
adequate  and  fair,  particularly  in  light  of  the 
provisions  for  prehearing  return  of  subpoenas 
duces  tecum  and  the  document-turn-over 
provisions  of  Proposed  Rule  20(a). 

The  proposed  rule  includes  a  requirement 
that,  unless  made  on  the  record  at  a  hearing, 
subpoena  requests  must  be  in  writing.  Ex 
parte,  oral  communication  with  the  hearing 
officer  concerning  the  need  for  issuance  of  a 
subpoena  should  be  avoided  because  it 
creates  the  opportunity  for  unintended,  and 
potentially  improper,  ex  parte  discussion  of 
the  merits  of  a  case.  Moreover,  the 
requirement  that  subpoena  requests  be  in 
writing  provides  the  hearing  officer  with  the 
best  opportunity  to  review  the  basis  for  the 
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request.  Since  requests  for  subpoenas  may  be 
submittad  by  fax  with  the  permissioo  of  the 
hearing  officer,  the  requirement  for  a  written 
request  need  not  cause  delay  in  transmitting 
a  subpoena  request. 

Currently,  the  chief  admintstrative  law 
judge  is  authorized  to  issue  subpoenas  if  the 
administrative  law  judge  assigned  to  a  matter 
is  unavailable.  See  17  CFR  200.3O-10(a)(7). 
The  revised  rule  provides  additional 
alternatives  for  issuance  of  a  subpoena  in  the 
event  the  chief  administrative  law  judge  is 
also  unavailable.  The  revised  rule  also 
addresses  a  recurring  situation  in  which  an 
administrative  law  judge  is  at  a  hearing  away 
from  the  Commission's  offices  in 
Washington,  DC  While  the  administrative 
law  judf^  is  able  to  review  a  fax  of  a 
subpoena  and  authorize  its  issuance,  he  or 
she  is  physically  unavailable  to  sign  the 
actual  subpoena.  Following  current  practice, 
the  proposed  rule  authorizes  another 
administrative  law  judge  or  other  authorized 
person  in  such  a  case  to  sign  the  subpoena 
in  the  name  of  the  authorizing  official. 

(ER  14(b)(1)) 

(3)  Criteria  for  issuance.  Wher«  it 
appears  to  the  person  requested  to  issue 
the  subpoena  that  the  subpoena  sought 
may  be  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome,  he  or  she  may,  in  his  or 
her  discretion,  as  a  condition  precedent 
to  the  issuance  of  the  subpoena,  require 
the  person  seeking  the  subpoena  to 
show  the  general  relevance  and 
reasonable  scope  of  the  testimony  or 
other  e^ndence  sought.  If  the  person 
requested  to  issue  the  subpoena,  after 
consideration  of  all  the  circumstances, 
determines  that  the  subpoena  or  any  of 
its  terms  is  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome,  he  or  she  may  refuse  to 
issue  the  subpooia,  or  issue  it  only 
upon  sudi  conditions  as  feimess 
requires.  In  making  the  foregoing 
determination,  the  person  issuing  the 
subpoena  may.  if  possible  without 
causing  undue  inconvenience  to  the 
participants  in  the  proceeding,  inquire 
of  the  other  participants  whether  they 
will  concede  the  facts  sought  to  be 
proved,  provided,  however,  that,  except 
with  permission  of  the  person  seeking 
the  subpoena,  the  identity  of  the  person 
sought  to  be  subpoenaed  shall  not  be 
disclosed. 

Commcat:  Under  the  current  rules,  the  fact 
that  a  subpoena  is  sought,  as  well  as  the 
identity  of  the  person  subpoenaed,  is  not 
disclosed  Under  Proposed  Rule  5(a),  which 
governs  when  service  of  filings  is  required, 
requests  far  subpoenas  do  not  have  to  be 
served  on  opposing  parties.  Comment  is 
requested  as  to  whether  the  identity  of  the 
persons  subpoenaed  should  be  disclosed  to 
other  parties.  If  disclosure  is  appropriate, 
should  it  take  place  at  the  time  a  subpoena 
is  requested,  or  at  some  other  time?  If 
issuance  of  a  subpoena  is  not  disclosed  to  all 


parties  and  the  recipient  of  a  subpoena 
applies  to  quash,  should  notice  of  the 
application  to  quash  be  given  to  all  parties, 
or  only  the  party  requesting  the  subpoena? 

The  currant  rules  appear  to  allow  an 
appeal  of  a  hearing  officer's  decision  to  deny 
or  modify  a  subpoena,  without  requiring  that 
the  procedures  for  interlocutory  review. 
Proposed  Rule  18  (ER  12(a)),  be  followed. 
The  question  of  whether  issuance  or 
modification  of  a  subpoena  is  warranted  is 
usually  a  highly  fact-inteiisive  inquiry. 
Consistent  with  the  view  reflected  in 
Proposed  Rule  18  that  interlocutory  review 
should  be  limited,  the  provision  allowing 
automatic  appeal  to  the  Commission  of  the 
denial  or  modification  of  a  subpoena  to 
persons  not  members  of  or  employed  by  the 
Commission  would  be  deleted. 

By  contrast,  under  the  standards  of 
Proposed  Rule  18,  a  subpoena  requiring  a 
Commission  member,  officer  or  employee  to 
testify  or  turn  over  documents  would  have  to 
be  certified  for  interlocutory  review  if  there 
was  an  objection  to  the  testimony  or 
document  productioa  These  provisions 
reflect  a  judgment  that,  in  order  to  fulfill  its 
statutory  res;)onsibilities,  the  Commission 
should  not  delegate  to  a  hearing  officer  the 
power  to  compel  the  production  of 
Commission  information  that,  however 
related  to  the  hearing  of  a  particular  case, 
may  adversely  affect  unrelated  Commission 
programs.  In  addition,  particular  scrutiny  of 
subpoenas  to  Commission  members,  officers 
and  employees  is  necessary  to  prevent  a 
respondent  from  unduly  interrupting  the 
Commission's  ordinary  business.  In  the  event 
of  an  irreconcilable  conflict  between  a 
respondent's  need  to  pursue  particular 
testirruDny  or  documents  from  the 
Commission  and  the  Commission's  desire  to 
protect  that  testimony  or  documents,  the 
Commission  itself  should  decide  whether,  or 
on  what  terms,  the  proceedings  should 
continu& 

(ER  14(b)(3)  (iHiK)) 

(4)  Service.  Service  shall  be  made 
pursuant  to  Rule  5.  When  a  subpoena  is 
issued  at  the  instance  of  anyone  other 
than  an  officer  or  agency  of  the  United 
States,  service  is  valid  only  if  the 
subpoena  is  accompanied  by  a  tender  to 
the  subpoenaed  person  of  the  fees  for 
one  day's  attendance  and  the  mileage  as 
specified  by  paragraph  (e)  of  this  rule. 
The  provisions  of  this  paragraph  shall 
apply  to  the  issuance  of  subpoenas  for 
purposes  of  investigations  as  well  as 
hearings. 

Comment:  The  deleted  first  sentence  of 
Rule  14(b)(3)  concerning  service  of 
subpoenas  is  now  covered  by  Proposed  Rule 
5. 

(ER  14(b)(2)) 

(d)  Applications  to  quash.  Any  person 
to  whom  a  subpoena  is  directed  may, 
prior  to  the  time  specified  therein  for 
compliance,  but  in  no  event  more  than 
10  days  after  the  date  of  service  of  such 
subpoena,  request  that  the  subpoena  be 


quashed  or  modified.  Such  request  shall 
be  made  by  application,  filed  with  the 
Secretary,  and  shall  be  served  only  upon 
the  person  on  whose  behalf  the 
subpoena  was  issued.  The  person  on 
whose  behalf  the  subpoena  was  issued 
may,  within  five  days  of  service  of  .the 
apphcation,  file  a  brief  in  opposition  to 
the  application.  If  a  hearing  officer  has 
been  assigned  to  the  proceeding,  the 
application  to  quash  shall  be  directed  to 
that  hearing  officer,  even  if  the 
subpoena  was  issued  by  another  person. 
If  compliance  with  the  subpoena  would 
be  unreasonable,  oppressive  or  unduly 
burdensome,  the  hearing  officer  or  the 
Commission  shall  quash  or  modify  the 
subpoena,  or  may  order  return  of  the 
subpoena  only  upon  specified 
conditions.  These  conditions  may 
include  a  requirement  that  a  person  on 
whose  behalf  the  subpoena  was  issued 
shall  make  reasonable  compensation  to 
the  person  to  whom  the  subpoena  was 
addressed  for  the  costs  of  copying  or 
transporting  evidence  to  the  place  for 
return  of  the  subpoena. 

Comment:  This  paragraph  is  based  on 
Existing  Rule  14(b)(2).  Under  the  existmg 
rule,  requests  for  subpoenas  are  made  ex 
parte.  Consistent  with  this  requirement,  only 
the  party  requesting  a  subpoena  would 
receive  notice  of  an  application  to  quash. 
C(Hnment  is  requested  at  to  whether  notice 
that  a  subpoena  has  been  sought  or 
challenged  should  be  given  to  all  parties.  See 
Comment  to  Proposed  Rule  19(c).  supra. 

A  request  to  have  a  sut)poena  quashed  or 
modified  is  made  by  application,  instead  of 
motion,  to  emphasize  that  the  normal 
requirements  of  service  and  replies  to 
motions  do  not  apply.  Under  the  proposed 
rule,  the  recipient  of  a  subpoena  could  seek 
to  quash  within  ten  days  of  service,  or  up  to 
the  time  for  compliance,  whichever  was 
shorter.  Under  the  existing  rule,  only  five 
days  is  allowed.  This  is  too  short  a  period  for 
third  parties,  who  may  be  subpoenaed 
without  prior  notice,  to  obtain  assistance  of 
counsel  and  to  respond.  Under  Rule  45(c)  of 
the  Federal  Rules  of  Civil  Procediue,  a 
person  receiving  a  subpoena  duces  tecum  has 
up  to  14  days  to  seek  to  quash.  The  Task 
Force  viewed  such  a  period  as  longer  than 
necessary  in  the  context  of  an  administrative 
proceeding  where  subpoenas  are  issued  only 
upon  the  approval  of  a  hearing  officer. 

The  rale  has  been  revised  to  provide  that 
an  application  to  quash  will  be  decided  by 
the  hearing  officer  assigned  to  a  proceeding, 
af  any,  even  if  that  hearing  officer  did  not 
issue  the  subpoena.  The  last  clause  of  the 
existing  paragraph  has  been  modified  to 
conform  to  paragraph  (b),  which  allows 
subpoenas  for  the  production  of  documents 
or  other  evidence  to  be  returnable  at  any 
designated  time  or  place. 

(e)  Witness  fees  and  mileage. 
Witnesses  summoned  before  the 
Commission  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  to  witnesses 
in  the  courts  of  the  United  States,  and 
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witnesses  whose  depositions  are  taken 
and  the  persons  taking  the  same  shall 
severally  be  entitled  to  the  same  fees  as 
are  paid  for  like  services  in  the  courts 
of  the  United  States.  Witness  fees  and 
mileage  shall  be  paid  by  the  party  at 
whose  instance  the  witnesses  appear. 

(ER  None) 

Rule  20.        Production  of  Relevant 
Investigative  Documents  in 
Enforcement  Proceedings. 

(a)  Production.  At  a  time  agreed  upon 
by  the  parties  or  ordered  by  die  hearing 
officer,  the  interested  division  shall 
make  available  to  the  other  parties  for 
inspection  and  copying  all  documents, 
including  transcripts  of  testimony, 
relevant  to  any  allegation  in  the  order 
instituting  proceedings,  and  not  subject 
to  a  valid  claim  of  privilege  or  work 
product.  The  interested  division, 
however,  may  withhold  documents  if: 

(1)  Disclosure  would  result  in  an 
unwarranted  invasion  of  personal 
privacy  given  the  level  of  relevance  of 
the  documents  in  question; 

(2)  Disclosure  would  tend  to  reveal 
the  identity  of  a  confidential  informant; 

(3)  The  documents  were  obtained 
during  the  course  of  a  pending 
nonpublic  investigation,  unless  the 
documents  will  be  relied  upon  by  the 
interested  division  during  the  course  of 
the  hearing;  or 

(4)  The  interests  of  justice  otherwise 
require  that  particular  documents  be 
withheld.  The  interested  division  shall 
state  whether  any  material  being 
vnthheld  under  this  subparagraph  is 
directly  relevant  to  the  culpability  of 
any  respondent.  The  hearing  officer, 
upon  his  or  her  own  motion  or  that  of 

a  respondent,  shall  review  the  withheld 
material  and  determine  whether  it 
should  be  produced. 

(b)  Failure  to  produce— harmless 
error  In  the  event  that  a  document 
required  to  be  turned  over  to  a 
respondent  is  not  tiuned  over  by  the 
interested  division,  no  rehearing  or 
redecision  of  a  matter  ah-eady  heard  or 
decided  shall  be  required,  unless  the 
respondent  shall  establish  that  the 
failure  to  turn  over  the  document  was 
not  harmless  error. 

(c)  Privileged/work  product  document 
list.  The  interested  division  shall 
maintain  a  list  of  docximents  withheld 
under  a  claim  of  privilege  or  work 
product  and  the  specific  privilege  or 
work  product  being  claimed  and  shall 
submit  the  list  to  the  hearing  officer,  if 
directed  by  the  hearing  officer. 

(d)  Copying  costs.  The  respondents 
shall  be  responsible  for  the  costs  of 
copying  documents  turned  over  by  the 
interested  division.  Unless  otherwise 


ordered,  charges  for  copies  will  be  at  the 
rate  charged  for  copies  in  the 
Commission's  public  reference  room. 

Comment:  Although  not  required  to  do  so 
by  rule,  in  most  enforcement  proceedings, 
che  staff  voluntarily  turns  over  to  the 
respondents  relevant  investigative 
dociiments  prior  to  the  commencement  of  the 
hearing  The  reasons  for  doing  so  vary.  Some 
staff  members  believe  that  such  a  practice  is 
the  simplest  way  to  discharge  obligations 
under  the  Commission's  "Jencks  Rule," 
Existing  Rule  11-1,  while  others  believe  that 
the  practice  promotes  a  fairer,  more  efficient 
hearing.  While  some  document  production 
occurs  in  all  cases,  the  policy  as  to  the  scope 
of  voluntary  production  varies  significantly 
in  different  offices.  This  proposed  rule  is 
intended  to  codify  the  practice  of  the 
majority  of  the  offices. 

Requiring  parties  to  turn  over  documents  is 
a  concept  which  has  received  growing 
interest  from  scholars  and  judges.  See,  e.g., 
Pelham,  Panel  Flips.  OKs  Discovery  Reform. 
Legal  Times,  Apr.  20, 1992,  at  6  (discussing 
the  July  1992  Proposed  Amendments  to  Fed. 
R.  Civ.  P.  26  by  the  Advisory  Comm.  on  Civil 
Rules  requiring  significant  voluntary 
disclosure  of  information).  Conmient  is 
requested  as  to  whether  the  concept  should 
be  codified  in  the  Rules  of  Practice  and,  if  so, 
whether  the  proposed  formulation  is 
appropriate.  While  we  are  interested  in 
alternative  formulations,  as  discussed  in  the 
Task  Force  report,  the  Task  Force  has 
concluded  after  lengthy  consideration  that 
discovery  rules  comparable  to  those  in  the 
current  Federal  Rules  of  Civil  Procedure  are 
not  appropriate  in  administrative 
proceedings  where  the  government  has 
already  undertaken  a  detailed  investigation 
of  the  conduct  which  is  the  subject  of  the 
proceeding.  In  particular,  the  Task  Force 
does  not  recommend  allowing  parties  to 
issue  their  own  discovery  subpoenas  or  to 
compel  depositions  for  the  purpose  of 
discovery.  Cf.  Rule  45(a)  of  the  Federal  Rules 
of  Civil  Procedure  (allowing  issuance  by  the 
court  clerk  of  blank  subpoenas  to  a  party 
requesting  them). 

Specific  rule  provisions.  The  opening  text 
of  the  rule  ("At  a  time  agreed  upon  by  the 
parties  or  ordered  by  the  hearing  officer 
•  •  *")  signifies  that  production  of 
documents  under  this  rule  is  mandatory. 
Production  will  occur,  regardless  of  whether 
respondent  asks  for  production. 

In  codifying  the  ciurent  practice  of 
voluntarily  turning  over  most  documents,  it 
is  essential  to  reflect  a  balance  between  the 
needs  of  respondents,  the  rights  of  those  who 
have  submitted  documents,  and  the 
Conmiission's  legitimate  interests  in 
maintaining  effective  law  enforcement. 
Consequently,  the  proposed  rule  provides 
exceptions  to  disclosure  of  certain  classes  of 
documents.  The  rule  assumes  that 
production  of  relevant  investigative 
documents  will  be  made;  the  staff  has  the 
burden  of  justifying  the  exceptions. 

Proposed  exception  (1)  shields  production 
of  confidential  questionnaires,  credit  card 
statements  of  individuals,  personal  telephone 
records  and  the  like.  The  term 
"unwarranted"  and  the  reference  to 


relevance  are  intended  to  make  clear  that  a 
balancing  of  interests  must  take  place. 
Proposed  exception  (2)  protects  the  identity 
of  confidential  informants  or  information  that 
would  tend  to  reveal  the  identity  of  a 
confidential  informant.  See  5  U.S.C.  552(b)(7) 
(C)  and  (D). 

Proposed  exception  (3)  addresses  concerns 
that  disclosure  of  documents  when  an 
investigation  is  still  pending  could 
jeopardize  further  law  enforcement  efforts. 
The  reference  to  "pending  nonpublic 
investigation"  refers  to  an  investigation  in 
which  there  is  a  staff  inquiry  under  way  and 
that  inquiry  is  not  the  subject  of  public 
proceedings.  Of  course,  where  particular 
documents  will  be  used  by  the  staff  during 
the  hearing,  production  is  appropriate 
regardless  of  whether  there  is  a  pending 
investigation. 

Proposed  exception  (4)  provides  flexibility 
to  allow  for  exceptions  that  are  not 
specifically  enumerated.  For  example,  the 
staff  may  believe  that  physical  harm  will 
befall  an  individual  if  particular  documents 
are  produced.  Since  these  situations  will 
presumably  be  quite  varied  and  not  frequent, 
the  exception  is  worded  broadly. 

The  hearing  officer  may,  in  his  or  her 
discretion,  override  any  exception  claimed 
by  the  staff  and  order  the  staff  to  produce 
disputed  items. 

Work  product  of  the  staff  is  not 
encompassed  within  the  description  of  the 
documents  that  must  be  turned  over.  A 
respondent's  claim  that  work  product  should 
be  fumed  over  would  have  to  be  evaluated 
on  a  case-by-case  basis.  See  S.  Rep.  No.  1277, 
93d  Cong.,  2d  Sess.  (1974),  U.S.  Code  Cong. 
&  Admin.  News  1974,  p.  7051.  The  principals 
enunciated  in  Bmdyv.  Maryland,  372  U.S.  83 
(1963).  are  not  directly  applicable  to 
Commission  administrative  proceedings. 
Nonetheless,  if  the  interested  division 
discloses  under  Proposed  Rule  20(a)  that  it 
has  withheld  material  directly  relevant  to  the 
culpability  of  any  respondent,  the  hearing 
officer  shall,  upon  his  or  her  own  motion  or 
that  of  a  respondent,  review  the  material  and 
determine  whether,  after  balancing  the 
concerns  addressed  in  this  rule,  the  material 
should  be  produced  to  the  respondents. 

(ERll-1) 

Rule  21.        Production  of  Witnesses' 
Statements  in  Enforcement  Proceedings. 

(a)  Production.  Any  respondent  in  an 
enforcement  proceeding  may  move  that 
the  interested  division  produce  for 
inspection  and  copying  any  statement  of 
any  person  called  or  to  be  called  as  a 
witness  by  the  division  which  pertains 
or  is  expected  to  pertain  to  his  or  her 
direct  testimony  that  would  be  required 
to  be  produced  pursuant  to  die  Jencks 
Act.  18  U.S.C.  3500.  Such  producUon 
shall  be  made  at  a  time  and  place  fixed 
by  the  hearing  officer  and  shall  be  made 
available  to  any  party,  provided, 
however,  that  the  production  shall  be 
made  under  copditions  intended  to 
preserve  the  items  to  be  inspected  or 
copied. 
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(b)  Failure  to  produce — harmless 
error.  In  the  event  that  a  statement 
required  to  be  turned  over  to  a 
respondent  is  not  turned  over  by  the 
interested  division,  no  rehearing  or 
redecision  of  a  matter  already  heard  or 
decided  shall  be  required  unless  the 
respondent  shall  establish  that  the 
failure  to  turn  over  the  statement  was 
not  harmless  error. 

Conmiait:  Although  the  Commission,  as  an 
administrative  agency,  is  not  directly  subject 
to  the  Jeocks  Act,  which  by  its  terms  applies 
only  to  criminal  judicial  proceedings,  the 
Commission  requires  its  staff  to  turn  oyer 
prior  witness  statements  to  respiondents. 
Consistent  with  the  Jencks  Act  itself,  ttie 
existmg  rule  required  that  witness  statements 
were  to  be  turned  over  to  the  resp)ondent  only 
after  the  witness  bad  been  called  to  testify. 
In  practice,  however,  Enforcement  staff  in 
most  cases  turns  over  "Jencks  Rule" 
statements  prior  to  the  conunencement  of  a 
hearing. 

The  Proposed  Rule  conforms  to  current 
practice  so  that  Jencks  statements  will  be 
turned  over  either  before  or  during  a  hearing, 
as  directed  by  the  hearing  officer.  This 
change  is  consistent  with,  and  in  some 
instances  will  be  duplicative  of,  the 
production  required  under  Proposed  Rule  19 
allowing  fbr  the  return  of  subpoenas  prior  to 
the  start  of  a  hearing,  and  Proposed  Rule  20 
placing  an  affirmative  obligation  on  the 
interested  division  to  turn  over  relevant 
documents  to  respondents. 

Prior  statements  by  witnesses  taken  in  the 
form  of  transcripts  during  the  investigative 
phase  of  a  case,  before  the  institution  of 
proceedings,  appear  to  fall  squarely  within 
the  scope  of  the  existing  and  proposed  rule, 
and  would  probably  be  turned  over  as  a 
result  of  the  document  production 
requirements  of  Proposed  Rule  20,  or,  in  rare 
cases,  a  subpoena.  More  difficult  are  staff 
notes  of  witness  interviews,  particularly 
those  conducted  after  instinition  of  the 
proceedings,  or  even  the  hearing  itself. 
Where  the  staff  believes  a  statement  falls 
outside  the  purview  of  the  rule,  the  hearing 
officer  may  require  that  the  documents  in 
question  be  fumed  over  for  in  camera 
inspection.  See,  e.g..  In  the  Matter  of  Thomas 
J.  Fittin,  fr.,  48  S.E.C.  Docket  1474, 1483 
(1991);  In  the  Matter  of  Robert  lies,  Sr,  Adm. 
Pro.  File  No.  3-7261  (Apr.  19, 1990)  (order 
on  Brodyand  jencks  Act  issues).  The  revised 
rule  should  not  change  that  practice. 

It  was  suggested  to  the  Task  Force  that  the 
early  submission  of  prior  witness  statements 
could  provide  a  motive  for  intimidation  of 
witnesses  or  improper  contact  by 
respondents  with  witnesses.  These  risks 
appear  remote  in  most  cases.  The  proposed 
rule  provides  that  the  time  for  delivery  of 
witness  statements  is  to  be  determined  by  the 
hearing  officer,  so  a  case-by-case 
determination  of  such  risks  can  be  made. 
Upon  a  proper  showing  that  there  is 
substantial  risk  of  improper  use  of  a  witness' 
prior  statement,  the  hearing  officer  may  order 
that  the  taming  over  of  a  witness  statement 
be  delayed  Parties  could  also  be  prohibited 
from  cominunicating  with  particular 


witnesses  or,  if  warranted,  other  protective 
measures  could  be  devised. 

Paragraph  (b)  reflects  the  Task  Force's 
belief  that  an  inadvertent  or  harmless  error  in 
failing  to  discover  or  turn  over  a  prior 
statement  should  not  invaUdate  an  otherwise 
proper  hearing  and  decision.  The  obligation 
to  turn  over  prior  statements  requires  the 
staff  of  the  interested  division  to  make  a  good 
faith  effort  to  conduct  a  reasonable  search  of 
the  files  reasonably  accessible  to  them,  or,  to 
turn  over  all  prior  statements  within  the 
scope  of  the  mle.  For  example,  ordinarily, 
the  staff  should  check  the  Commission's 
computerized  database  of  witness  transcripts 
to  determine  if  a  witness  has  testified  in 
other  fjToceedings  or  investigations.  Because 
of  limitations  in  the  database,  all  such  prior 
testimony  will  not  necessarily  be  found  in  a 
properly  conducted  database  search.  Further, 
there  is  im  general  obligation  for  the  staff  to 
search  or  request  searches  of  all  Commission 
files  in  all  Commission  offices. 

Even  where  a  statement  might  be  known  to 
exist,  or  might  have  been  discovered  with 
greater  effort,  the  failure  to  turn  over  a 
statement  which  would  not  likely  have 
affected  the  results  of  the  hearing,  should  not 
be  a  basis  to  require  a  new  hearing  or  a  new 
decision. 

(ER  15) 

Rule  22.        Depositions  Upon  Oral 
Examination. 

(a)  Persons  before  whom  depositions 
may  be  taken.  Depositions  shall  be 
taken  before  a  deposition  officer, 
designated  by  the  hearing  officer  or,  if 
no  hearing  officer  is  assigned,  by  the 
Commission.  A  deposition  officer  so 
designated  may  be  any  person 
authorized  to  administer  oaths  by  the 
laws  of  the  United  States  or  of  the  place 
where  the  examinatioo  is  held.  The 
hearing  officer  may  designate  himself  or 
herself  as  the  deposition  officer. 

Comment:  Existing  Rule  15  concerns  both 
"depositions"  and  "interrogatories."  As  used 
in  Rule  15,  the  term  "deposition" 
corresponds  to  what  is  termed  a  "deposition 
upon  oral  examination  "  in  Rule  30  of  the 
Federal  Rules  of  Civil  Procedure,  In  this  most 
familiar  form  of  deposition,  questions  aire 
formulated  and  asked  by  a  party  or  counsel 
directly  to  a  witness,  who  provides  an 
immediate  oral  answer.  The  term 
"interrogatories,"  in  Rule  15  is  used  to 
correspond  to  what  is  termed  "a  deposition 
upon  written  questions"  in  Rule  31  of  the 
Federal  Rules  of  Qvil  Procedure.  In  this  form 
of  deposition,  questions  are  read  from  a 
script  by  a  deposition  officer,  and  oral 
answers  given  by  the  witness.  Existing  Rule 
15  has  no  pirocedure  to  allow  fcir 
"interrogatories"  as  that  term  is  most 
commonly  used,  meaning  that  written 
questions  are  submitted  by  one  party,  with 
written  answers  provided  in  reply.  The 
revised  rule  adopts  the  more  commonly  used 
and  widely  known  terminology  of  the 
Federal  Rules  of  Civil  Procedure.  References 
to  interrogatories  are  therefore  deleted  from 
the  proposed  rule.  As  in  the  Federal  Rules, 
the  proposed  Rules  of  Practice  have  one  rule 


for  depositions  upon  oral  examination,  and  a 
separate  rule  for  depositions  upon  written 
questions. 

Existing  Rule  IS  specifies  only  that 
depositions  are  to  take  place  before  a 
designated  officer,  but  does  not  define  who 
such  a  person  could  be.  The  proposed  rule 
specifies  the  criteria  for  a  deposition  officer, 
based  on  the  criteria  provided  in  Rule  28  of 
the  Federal  Rules  of  Civil  Procedure. 

(ER  15(a)) 

fb)  Motions  for  depositions.  Any  party 
desiring  to  take  a  deposition  shall  make 
a  written  motion  therefor,  setting  forth 
the  reasons  why  such  deposition  should 
be  taken,  the  name  and  residence  of  the 
witness,  the  matters  concerning  which 
the  witness  is  expected  to  be 
questioned,  and  the  time  and  place 
proposed  for  the  taking  of  the 
deposition.  The  Commission  may,  in  its 
discretion,  or  if  a  hearing  officer  is 
assigned,  the  hearing  officer  may,  in  his 
or  her  discretion,  issue  an  order  that  a 
deposition  be  taken  upon  a  finding  that 
a  prospective  witness  will  likely  give 
testimony  material  to  the  proceeding, 
that  it  is  likely  that  such  witness  will  be 
unable  to  attend  a  hearing,  and  that  the 
taking  of  a  deposition  will  serve  the 
interests  of  justice. 

Comment:  Depositions  under  the  existing 
Rules  of  Practice  are  used  only  to  preserve 
testimony  of  a  witness  who  would  be 
unlikely  to  be  able  to  attend  the  hearing. 
They  are  not  allowed  for  purposes  of 
discovery.  LM.  Rosenthal  &  Co.,  Inc.,  Adm. 
Pro.  File  No.  3-4330  (Jan.  30, 1974).  The 
revised  rules  do  not  change  this  approsch.  As 
discussed  in  the  Task  Force  Report,  the  Task 
Force  spent  an  extensive  amount  of  time 
considering  proposals  to  allow  depositions 
for  purposes  of  discovery,  and  concluded 
that  such  a  change  was  unwarranted  at  this 
time. 

Provisions  with  respect  to  the  content  of 
the  order  for  a  deposition  have  been  moved 
to  Propcsed  Rule  22(c).  Provisions  with 
respect  to. service  of  the  order  on  the  parties 
are  part  of  Proposed  Rule  32. 

(ER  15(a)) 

(c)  Order  for  deposition.  An  order  for 
deposition  shall  state: 

(1)  The  name  of  the  witness  whose 
deposition  is  to  be  taken; 

(2)  The  scope  of  the  testimony  to  be 
taken; 

(3)  The  time  and  place  of  the 
deposition; 

(4)  The  identity  of  the  deposition 
officer: 

(5)  The  manner  of  recording, 
preserving  and  filing  the  deposition; 
and 

(6)  The  number  of  copies,  if  any,  of 
the  deposition  and  exhibits  to  be  filed 
upon  completion  of  the  deposition. 

Comment.  Proposed  paragraph  (c)  is  based 
on  the  requirements  for  a  deposition  order 
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included  in  Existing  Rule  15(a).  The  existing 
rule  states  that  depositions  were  to  be 
"recorded."  The  revised  rule  provides  that 
the  order  for  deposition  shall  state  the 
manner  of  recording  and  preserving  the 
deposition  in  order  to  make  clear  that  the 
means  of  recording  and  preserving  a 
deposition  may  vary:  Videotape  or  other  new 
technologies  may  be  used. 

(d)  Testimony  on  depositions.  A 
witness  whose  testimony  is  taken  by 
deposition  shall  be  sworn  or  shall  affirm 
before  any  questions  are  put  to  him  or 
her.  Examination  and  cross-examination 
of  deponents  may  proceed  as  permitted 
at  a  hearing. 

(e)  Objections  to  questions  or 
evidence.  Objections  to  questions  or 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objection  relied  upon. 
Objections  to  questions  or  evidence 
shall  be  noted  by  the  deposition  officer 
upon  the  deposition,  but  a  deposition 
officer  other  than  the  hearing  officer 
shall  not  have  the  power  to  decide  on 
the  competency,  materiality  or 
relevance  of  evidence.  Failure  to  object 
to  questions  or  evidence  before  the 
deposition  officer  shall  not  be  deemed 
a  waiver  tmless  the  ground  of  the 
objection  is  one  that  might  have  been 
obviated  or  removed  if  presented  at  that 
time. 

Comment:  The  proposed  rule  deletes  the 
existing  provision  that  deposition  transcripts 
are  to  exclude  argument  or  debate.  The 
requirement  to  exclude  argument  appears  to 
have  not  been  followed  in  practice.  It  is 
inappropriate  for  the  participants  to  a 
deposition  to  agree  to  redact  portions  of  the 
proceedings  deemed  by  them,  or  a  deposition 
officer,  to  be  argumentative.  The  hearing 
officer  should  have  the  opportunity  to  review 
the  entire  deposition  as  it  occurred. 
Moreover,  where  the  deposition  officer  is  the 
hearing  officer,  the  hearing  officer  can  hear 
argument  and  rule  on  the  objections. 

(f)  Filing  of  depositions.  The 
testimony  shall  be  reduced  to  writing  by 
the  deposition  officer,  or  under  his  or 
her  direction,  after  which  the  deposition 
shall  be  subscribed  by  the  witness  and 
certified  by  the  deposition  officer.  The 
original  deposition  and  exhibits  shall  be 
forwarded  under  seal  to  the  hearing 
officer,  if  one  is  assigned,  and  otherwise 
to  the  Secretary  with  such  number  of 
copies  as  may  be  requested  by  the 
Secretary.  Copies  of  the  deposition  and 
exhibits  shall  be  forwarded  to  each 
party. 

(g)  Form  of  depositions.  Such 
depositions  shall  conform  to  the 
specifications  of  Rule  31,  but 
deficiencies  of  form  shall  not  invalidate 
the  deposition  if  properly  executed. 

(h)  Depositions  as  part  of  the  record. 
At  a  hearing,  anyone  wishing  to 
introduce  a  part  or  all  of  a  deposition, 
so  far  as  otherwise  admissible  in  the 


proceeding,  may  make  a  motion  setting 
forth  the  reasons  therefor.  Such  motion 
shall  be  granted  if  it  appears  that: 

(1)  The  witness  is  dead; 

(2)  The  witness  is  out  of  the  United 
States,  unless  it  appears  that  the  absence 
of  the  witness  was  procured  by  the  party 
offering  the  deposition; 

(3)  Tne  witness  is  unable  to  attend  or 
testify  because  of  age,  sickness, 
infirmity,  imprisonment  or  other 
disability; 

(4)  The  party  offering  the  deposition 
has  been  unable  to  procure  the 
attendance  of  the  witness  by  subpoena; 
or 

(5)  Such  circumstances  exist  to  make 
it  desirable,  in  the  interests  of  justice, 
and  with  due  regard  to  the  importance 
of  presenting  the  testimony  of  witnesses 
orally  in  open  hearing,  to  allow  the 
deposition  to  be  used. 

If  only  part  of  a  deposition  is  offered  in 
evidence  by  a  party,  the  hearing  officer 
may,  in  his  or  her  discretion,  require 
that  all  relevant  portions  of  the 
deposition  be  introduced. 

Comment:  Comment  is  requested  as  to 
whether  the  stipulation  of  the  parties  to 
accept  a  deposition  in  lieu  of  live  testimony 
should  be  included  in  the  proposed  rule  as 
a  factor  in  determining  whether  a  deposition 
already  taken  should  be  admitted. 

(ER  15(g)) 

Rule  23. 
Questions. 


Depositions  Upon  Written 


Depositions  may  be  taken  and 
submitted  on  written  questions  upon 
motion  of  any  party  as  provided  in  Rule 
22(b).  The  written  questions  shall  be 
filed  with  the  motion.  Within  10  days 
after  the  motion  and  written  questions 
are  served,  a  party  may  file  objections, 
if  any.  to  such  written  questions  and 
may  serve  cross-questions  upon  any  or 
all  other  parties.  When  a  deposition  is 
taken  pursuant  to  the  provisions  of  this 
rule,  no  party  shall  be  present  or 
represented  unless  otherwise  permitted 
by  order.  No  persons  other  than  the 
witness,  counsel  to  the  witness,  the 
deposition  officer,  and.  if  the  deposition 
officer  does  not  act  as  reporter,  a 
reporter,  shall  be  present  at  the 
examination  of  the  witness.  The 
deposition  officer  shall  propound  the 
questions  and  cross-questions  to  the 
witness  in  their  order.  The  order  for 
deposition,  filing  of  the  deposition,  form 
of  the  deposition  and  use  of  the 
deposition  in  the  record  shall  be 
governed  by  the  applicable  provisions  of 
Rule  22. 

Comment:  In  the  proposed  rule  the  term 
^^interrogatories"  was  replaced  by  the  term 
"written  questions"  to  conform  the  proposed 
rule  to  the  more  widely  used  terminology  of 


Rules  31  and  33  of  the  Federal  Rules  of  Civil 
Procedure. 

(ERs  16(a)-(b),  17(f)) 

Rule  24.        Content,  Effect  and  Finality 
of  Initial  Decision. 


(ER  16(b)) 

(a)  When  initial  decision  required. 
Unless  the  Commission  directs 
otherwise,  the  hearing  officer  shall  make 
an  initial  decision  in  any  proceeding  in 
which  the  Commission  directs  a  hearing 
officer  to  preside  at  a  hearing,  provided, 
however,  that  an  initial  decision  may  be 
waived  by  the  parties  with  the  consent 
of  the  hearing  officer  pursuant  to  Rule 
12(d)(2). 

Comment:  The  existing  rule  requires  a 
hearing  officer  to  make  an  initial  decision  in 
two  situations;  (1)  "In  any  proceeding  in 
which  a  hearing  is  required  to  be  conducted 
in  conformity  with  section  7  of  the 
Administrative  Procedure  Act,  unless  an 
initial  decision  is  waived  by  all  parties  who 
appear  at  the  hearing  and  the  Commission 
does  not  subsequently  order  that  an  initial 
decision  nevertheless  be  made  by  the  hearing 
officer";  and  (2)  "in  any  other  proceeding  in 
which  the  Commission  directs  him  to  make 
such  a  decision." 

Section  7  of  the  Administrative  Procedure 
Act  was  repealed  in  1966.  and  reenacted  as 
5  U.S.C.  556.  It  applies  only  in  cases  of 
formal,  "on  the  record"  adjudication.  The 
proposed  rule  has  been  modified  to  conform 
to  existing  practice,  which  is  that  an  initial 
decision  is  prepared  in  all  matters  submitted 
to  a  hearing  officer  for  hearing,  unless  the 
Commission  orders  otherwise,  or  the  parties 
waive  an  initial  decision  in  accord  with 
Proposed  Rule  12(d)  (ER  8(c)|. 

(ER  16(a)) 

(b)  Content  of  initial  decisions.  An 
initial  decision  shall  include:  Findings 
and  conclusions,  and  the  reasons  or 
bases  therefor,  upon  all  the  material 
issues  of  fact,  law  or  discretion 
presented  on  the  record;  and  the 
appropriate  order,  sanction,  relief,  or 
denial  thereof.  An  initial  decision  shall 
also  include  a  statement  of  the  time 
within  which  a  petition  for  review  of 
the  initial  decision  may  be  filed.  The 
time  allowed  to  file  a  petition  for  review 
shall  not  exceed  21  days  after  service  of 
the  initial  decision  except  for  good 
cause  shown.  An  initial  decision  shall 
also  include  a  statement  that: 

(1)  The  initial  decision  shall  become 
the  final  decision  of  the  Commission  as 
to  each  party  unless  a  party  files  a 
petition  for  review  of  the  initial  decision 
or  the  Commission  determines  on  its 
own  initiative  to  review  the  initial 
decision  as  to  a  party;  and 

(2)  If  a  party  timely  files  a  petition  for 
review  or  the  Commission  takes  action 
to  review  as  to  a  party,  the  initial 
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decision  shall  not  become  final  with 
respect  to  that  party. 

Comment:  Existing  Rule  16(a]  is  based  on 
the  requirements  of  section  557(c)(3)  of  the 
Administrative  Procedure  Act.  The  proposed 
language  added  to  the  first  sentence  reflects 
more  closely  the  actual  text  of  that  section  as 
it  applies  to  adjudicatory  decisions. 

Existing  Rule  16(a)  states  that  an  initial 
decision  is  to  contain,  inter  alia,  "a  statement 
of  the  time  within  which  a  petition  for 
review  of  the  initial  decision  may  be  filed." 
There  is  no  cross-reference  to  the 
requirement  of  Existing  Rule  17(b),  that  a 
petition  for  review  of  an  initial  decision 
"shall  be  filed  within  15  days  after  service  of 
the  initial  decision."  A  15-day  period  does 
not  allow  as  much  time  as  warranted  for 
review  of  an  initial  decision  and  preparation 
of  a  petition  for  review. 

By  contrast,  Exchange  Act  section  19(d)(2) 
provides  a  30-day  period  for  the  filing  of  an 
application  for  review  of  a  determination  by 
a  self-regulatory  organization,  a  shorter  and 
simpler  document  than  a  petition  for  review. 
Because  parties  in  Commission  proceedings 
will  already  have  prepared  proposed  findings 
of  fact  and  proposed  conclusions  of  law 
which  will  form  the  basis  for  any  petition  for 
review,  the  Task  Force  did  not  believe  30 
days  would  ordinarily  be  needed  for 
preparation  of  a  petition  for  review. 
Accordingly,  the  proposed  rule  includes  a 
guideline  of  21  days  time  for  the  filing  of 
petitions  for  review. 

The  proposed  rule  retains  the  requirement 
that  the  initial  decision  recite  certain 
information  about  the  procedural  effect  of  an 
initial  decision.  This  information  is  of 
particular  benefit  to  pro  se  respondents. 

(ER  17(f)) 

(c)  Effect  of  initial  decisions;  when 
final.  (1)  Unless  a  party  or  other  person 
entitled  to  seek  review  of  an  initial 
decision  timely  files  a  petition  for 
review,  or  unless  the  Commission  on  its 
owm  initiative  orders  review  pursuant  to 
Rule  26,  an  initial  decision  shall  become 
the  final  decision  of  the  Commission. 

{2}  If  a  petition  for  review  is  timely 
filed  by  a  party  or  any  other  person 
aggrieved  by  the  decision  and  entitled  to 
review,  or  if  the  Commission  upon  its 
own  initiative  has  ordered  review  of  a 
decision  with  respect  to  a  party  or  a 
person  aggrieved  who  would  be  entitled 
to  review,  the  initial  decision  shall  not 
become  final  as  to  that  party  or  person. 

Comment:  Proposed  Rule  24  is  written  to 
be  consistent  with  Proposed  Rule  26  (ER  17), 
which  recognizes  that  a  non-party  may,  in 
certain  limited  circumstances,  be  aggrieved 
by  a  decision  and  entitled  to  seek  review. 
See,  e.g.,  Exchange  Act  section  25(a)(1). 

(ER  17(0) 

(d)  Order  of  finality.  In  the  event  that 
the  initial  decision  becomes  the  final 
decision  of  the  Commission  with 
respect  to  a  party,  the  Commission  shall 
issue  an  order  that  the  decision  has 


become  final  as  to  that  party.  The  order 
shall  state  that  the  time  for  filing  of  a 
petition  for  review  of  the  initial  decision 
by  the  party  has  expired  and  that  the 
Commission  has  determined  not  to 
order  review  of  the  initial  decision  on 
its  own  initiative.  Unless  otherwise 
provided,  any  sanctions  ordered  in  an 
initial  decision  shall  take  effect  on  the 
first  day  following  service  of  the  order 
of  finality.  Notice  of  the  order  shall  be 
published  in  the  Securities  and 
Exchange  Commission  News  Digest  and 
the  SEC  Docket. 

Comment:  The  listing  rule  requires  only 
a  "notice"  of  finality  to  be  issued  and 
published.  However,  the  "notice,"  published 
by  the  Secretary  actually  operates  as  a 
Commission  order  in  that  it  sets  the  date  on 
which  an  initial  decision,  and  any  sanctions 
specified  therein,  become  effective.  The 
revised  rule  provides  instead  that  the 
Commission  issue  an  "order."  An  initial 
decision  automatically  becomes  final  with 
the  passage  of  time  even  if  the  order  of 
finality  is  not  issued.  However,  unless 
otherwise  provided,  the  sanctions  specified 
in  an  initial  decision  do  not  take  effect  until 
the  first  day  after  service  of  the  order  of 
finality. 

(ER  16(c)-{g)) 

Rule  25.        Proposed  Findings, 
Conclusions  and  Supporting  BrieCs 
Filed  With  the  Hearing  Officer. 

(a)  Proposed  findings  and 
conclusions;  briefs.  Before  an  initial 
decision  is  made,  the  parties  will  be 
granted  a  reasonable  opportunity  to  file 
in  writing  proposed  findings  and 
conclusions  together  with,  or  as  a  part 
of,  their  briefs.  Proposed  findings  of  fact 
must  be  supported  by  citations  to 
specific  portions  of  the  record. 

Comment:  Existing  Rule  16(d)  provides 
that  parties  "may  file"  proposed  findings  and 
conclusions  in  any  proceeding  involving  "a 
hearing  or  opportunity  for  hearing."  The 
proposed  rule  would  track  more  closely  the 
language  of  section  557(c)  of  the 
Administrative  Procedure  Act,  pursuant  to 
which  parties  are  entitled  "to  a  reasonable 
opportunity  to  submit"  proposed  findings 
and  conclusions  prior  to  an  initial  decision. 
The  limitation  in  the  proposed  rule  that  the 
opportunity  to  submit  proposed  findings  and 
conclusions  be  "reasonable"  would  permit 
the  hearing  officer  to  restrict  the  time  or 
length  for  filing  any  submission  as 
appropriate,  given  the  circumstances  of  the 
case. 

By  its  terms,  section  557(c)  applies  only  to 
hearings  "on  the  record,"  after  notice  and 
opportimity  for  hearing.  By  contrast,  the 
language  of  the  proposed  rule  mandates  the 
opportunity  for  submission  of  findings  and 
conclusions  in  any  case  in  which  an  initial 
decision  is  to  be  prepared  whether  or  not  the 
proceeding  is  "on  the  record."  The  proposed 
standard  conforms  to  airrent  Commission 
practice,  which  is  to  permi^  proposed 


findings  and  conclusions  in  all  cases  in 
which  an  initial  decision  is  to  be  issued. 

Neither  the  existing  rule  nor  the  proposed 
rule  applies  to  proceedings  in  which  the 
Commission  itself  presides  at  the  taking  of 
evidence,  and  no  initial  decision  is  to  be 
issued.  In  such  a  case^for  example  in  a 
proceeding  where  a  temporary  cease-and- 
desist  order  is  sought — the  Commission  has 
complete  discretion  whether  to  allow  for 
postbearing  submissions. 

The  requirement  that  each  proposed 
finding  of  fact  or  conclusion  of  law  be  briefed 
would  t>e  eliminated  l>ecause  it  was 
unnecessary  and  not  followed  in  practice. 
Proposed  findings  of  feet  or  conclusions  of 
law  may  be  uncontested  or  so  obvious  that 
they  do  not  warrant  briefing.  Instead,  the 
proposed  rule  requires  that  each  finding  must 
he  supported  by  appropriate  citations  to  the 
record.  A  respondent  can  choose  whether  or 
not  to  brief  proposed  conclusions  of  law. 
Those  which  are  contested  and  which  are  not 
supported  will  not  be  deemed  to  be  waived, 
but  may  not  he  persuasive. 

(b)  Time  for  filing  proposed  findings 
and  briefs  prescribed  by  hearing  officer. 
At  the  end  of  each  hearing,  the  hearing 
officer  shall,  by  order,  after  consultation 
with  the  parties,  prescribe  the  period 
within  which  proposed  findings  and 
conclusions  and  supporting  briefs  are  to 
be  filed  provided,  however,  that  the 
period  vdthin  which  the  first  filing  is  to 
be  made  normally  should  be  no  more 
than  30  days  after  the  close  of  the 
hearing.  If  the  hearing  officer  directs 
that  the  first  filing  be  made  at  a  date 
later  than  30  days  after  the  close  of  the 
hearing,  the  reasons  for  so  doing  shall 
be  stated  in  the  order. 

Comment:  Simultaneous  filings  of 
proposed  findings  and  conclusions  of  law 
may  have  been  used  in  some  proceedings  in 
the  past.  Currently,  the  practice  of  the 
administrative  law  judges  is  to  require 
successive  filings.  Successive  filings  are  of 
greater  benefit  to  the  hearing  officers.  They 
are  more  likely  to  lead  to  proposed  findings 
and  conclusions  which  highlight  those  areas 
not  in  dispute  as  well  as  to  articulate  the 
competing  arguments  for  points  which  are 
contested.  A  hearing  officer  would  always 
have  the  authority  to  order  simultaneous 
filings  of  proposed  findings  and  conclusions 
if  warranted  in  a  particular  case.  Comment  is 
requested  as  to  whether,  in  light  of  current 
practice,  the  separate  provisions  relating  to 
simultaneous  filings  should  be  eliminated 
from  the  proposed  rule. 

It  is  important  that  posthearing 
submissions  be  completed  without  delay, 
while  the  evidence  is  fresh  in  the  minds  of 
the  hearing  officer  and  the  parties.  The 
existing  rule  contains  a  suggested  time  limit 
of  30  days  for  the  filing  of  the  first 
posthearing  submissions,  but  no  time  limit 
for  the  entire  posthearing  briefing  schedule. 
Based  on  an  assessment  of  the  time  necessary 
to  file  briefs,  and  the  recommendation  that 
the  entire  hearing  process  should  take 
approximately  10  months,  the  Task  Force 
concluded  that  a  90-day  period  for  briefing 
was  appropriate  under  normal 
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circumstances.  The  hearing  officer  may  order 
a  longer  or  shorter  period  for  the  filing  of 
briefs.  The  reasons  for  allowing  more  than  a 
90-day  period  must  be  stated  in  the  order.  A 
90-day  period  is  comparable  to  the  84-day 
period  allowed  for  briefs  under  Rule  31  of  the 
Federal  Rules  of  Appellate  Procedure.  The 
proposed  rule  retains  the  requirement  that 
the  first  brief  should  be  filed  within  30  days 
of  the  ckwe  of  the  hearing. 

If  successive  filings  are  directed,  the 
proposed  findings  and  conclusions  of  the 
party  assigned  to  file  first  shall  be  set  forth 
in  serially  numbered  paragraphs  and  any 
counter-statement  of  proposed  findings  and 
conclusions  must,  in  addition  to  any  other 
matter,  indicate  as  to  which  paragraphs  of  the 
proposals  already  filed  there  is  no  dispute.  A 
reply  brief  may  be  filed  by  the  party  assigned 
to  file  first,  or,  where  simultaneous  filings  are 
directed,  reply  briefs  may  be  filed  by  each 
party,  within  the  period  prescribed  therefor 
by  the  hearing  officer.  No  further  brie&  may 
be  filed  except  with  leave  of  the  hearing 
officer. 

Normally,  the  total  period  within  which  all 
such  proposed  findings  and  conclusions  and 
supporting  briefs  and  any  counter-statements 
of  proposed  findings  and  conclusions  and 
reply  briefs  are  to  be  filed  should  be  no  more 
than  go  days  after  the  close  of  the  hearing. 
If  the  hearing  officer  directs  that  such  total 
period  be  extended  beyond  90  days,  the 
reasons  for  so  doing  shall  be  stated  in  the 
order. 

(ER  16(f)) 

(c)  Service  of  record.  In  proceedings 
in  which  an  initial  decision  by  a  hearing 
officer  is  to  be  made,  the  Director  of  the 
Office  of  Filings.  Information  and 
Consumer  Services  shall  serve  the 
record  in  the  proceeding  and  an  index 
thereto  upon  the  hearing  officer  when 
the  hearing  ofBcer  so  directs.  The 
hearing  officer  shall  transmit  any 
corrections  to  the  index  to  the  Director 
who  shall  promptly  issue  a  corrected 
index.  The  inidal  decision  shall  include 
a  certification  by  the  hearing  officer  that 
the  record  consists  of  those  items  that 
are  set  forth  in  the  index. 

Comment:  Under  airrent  proceduires 
responsibility  for  receipt  and  aistody  of 
filings  and  exhibits  is  fragmented  among 
several  offices  over  the  course  of  a 
proceeding.  The  Task  Force  recommended 
that  new  procedures  be  developed  for  the 
filing  and  safekeeping  of  administrative 
proceedings  case  records. 

Existing  Rule  20(a)(2)  seeks  to  address 
issues  concerning  the  transfer  of  items  in  the 
record  to  and  from  the  hearing  officer  by 
requiring  that  at  the  beginning  of  a  hearing 
the  hearing  officer  read  into  the  record  all 
items  then  constituting  the  record.  Other 
items  added  to  the  record  would  presumably 
be  noted  in  the  transcript.  The  requirement 
that  the  items  constituting  the  record  be  read 
aloud  has  not  been  followed  in  practice  ft 
would  therefore  be  deleted  from  the 
proposed  rule.  Instead,  the  revised  rule 
includes  a  requirement  that  the  hearing 
officer  review  the  record  and  certify  in  the 
initial  decision  that  it  is  complete. 


Under  the  proposed  rule,  the  Director  of 
the  Office  of  Filings,  Information  and 
Consumer  Services  is  required  to  submit  an 
index  or  listing  of  the  contents  of  the  record 
showing  the  items  that  the  Director  has  in  his 
or  her  custody.  Staff  in  the  Office  of  Filings. 
Information  and  Consumer  Services,  who  are 
responsible  for  the  phj-sical  custody  of 
administrative  proceedings  files  at  the 
conclusion  of  a  hearing,  would  not  have 
personal  knowledge  of  whether  all 
documents  filed  with  the  Secretary  or  relied 
upon  at  hearing  were  forwarded  to  them. 
Accordingly,  they  cannot  certify  that  a  record 
is  complete.  Under  the  proposed  rule,  the 
hearing  officer  who  presides  at  a  hearing  and 
who  will  have  personal  knowledge  of  the 
contents  of  the  record  is  responsible  for 
certifying  that  the  record  is  complete.  The 
hearing  officer's  certification  in  the  initial 
decision  that  the  reccwd  is  complete  affords 
the  parties  a  clear  opportunity  to  object  if 
they  believe  that  the  certified' record  is 
incomplete. 

(ER  16(0) 

(d)  Filing  of  initial  decision. 
Normally,  the  hearing  officer  should  file 
the  initial  decision  with  the  Secretary 
within  75  days  of  the  filing  of  the  last 
brief  called  for  by  the  posthearing 
briefing  schedule,  or.  if  no  briefs  are 
filed,  within  75  days  of  the  close  of  the 
hearing.  The  Secretary  shall  promptly 
serve  the  initial  decision  upon  the 
parties  and  shall  promptly  pubhsh 
notice  of  the  filing  thereof  in  the 
Securities  and  Exchange  Commission 
News  Digest.  Thereafter,  the  Secretary 
shall  publish  the  initial  decision  in  the 
SEC  Docket;  provided,  however,  that  in 
nonpublic  proceedings  no  notice  shall 
be  ptiblished  unless  the  Commission 
otherwise  directs. 

Comment:  The  existing  rule  states  that 
Initial  decisions  are  to  be  filed  within  30 
days  after  the  record  has  been  served  on  the 
hearing  officer.  There  is  no  guideline  as  to 
how  much  time  the  hearing  officer  should 
fake  before  he  or  she  requests  that  the  record 
be  served.  Because  of  the  availability  of 
photocopies,  the  hearing  officer  does  not 
need  the  official  record  to  prepare  an  initial 
decision.  In  many  cases,  the  initial  decision 
is  issued  within  a  few  days  after  service  of 
the  record.  However,  this  interval  is  not  an 
accurate  reflection  of  actual  time  spent 
preparing  the  initial  decision  because  It  does 
not  take  into  account  the  amount  of  time 
spent  after  the  end  of  the  briefing  but  before 
the  record  is  served.  The  proposed  rule 
provides  that  the  hearing  officer  should 
ordinarily  take  no  more  than  75  days  from 
the  filing  of  the  last  brief  called  for  by  the 
briefing  schedule  to  prepare  the  initial 
decision.  This  period  is  consistent  with  the 
amount  of  time  actually  taken  to  prepare 
initial  decisions  in  a  majority  of  cases. 

Additionally,  Rule  16(g)  is  deleted  from  the 
proposed  rule  because  the  authority  to  hear 
oral  argument  on  any  pending  matter  is 
Inherent  in  the  powers  of  a  hearing  officer 
(set  forth  in  Proposed  Rule  4)  and  does  not 
need  to  be  restated. 


(ER  17(a)-(d).(g)-(h)) 

Rule  26.        Review  by  the  Commission 
oflnitial  Decisions  by  Hearing  Officers. 

(a)  Petition  for  review;  when  available. 
In  any  proceeding  in  which  an  initial 
decision  is  made  by  a  hearing  officer, 
any  party  to  the  proceeding,  and  any 
person  who  would  have  been  entitled  to 
judicial  review  of  the  final  order  entered 
in  the  proceeding  if  the  Commission 
itself  had  made  the  initial  decision,  may 
file  a  petition  for  Commission  review  of 
the  initial  decision. 

Comment:  In  the  federal  court  system,  an 
appeal  from  a  decision  of  a  district  court  is 
initiated  with  a  notice  of  appeal  which,  in 
the  absence  of  a  local  rule  to  the  contrary, 
does  not  generally  require  any  statement  or 
analysis  of  the  alleged  errors  in  the  district 
court's  decision.  See  Rule  3  of  the  Federal 
Rules  of  Appellate  Procedure.  The  Task 
Force  considered  suggestions  that  appeals 
from  the  decision  of  a  hearing  officer  be 
initiated  with  an  analogous  summary  notice, 
instead  of  a  more  extensive  petition.  The 
procedure  for  a  petition  for  review  is  retained 
because,  unlike  a  federal  court  of  appeals,  the 
Commission,  with  certain  exceptions,  may 
determine  not  to  hear  an  appeal  or  may  limit 
the  issues  on  appeal.  The  petition,  while  not 
as  extensive  as  a  brief  must  include  enough 
information  to  permit  this  preliminary 
jurisdictional  decision  to  be  made.  Moreover, 
preparing  a  petition  should  sharpen  the 
presentation  of  the  matters  at  issue,  and 
should  assist  in  preparation  of  the  appellant's 
brief  on  the  merits.  Finally,  pursuant  to 
Administrative  Procedure  Act  section  557(c). 
on  appeal  of  an  initial  decision  a  party  must 
have  the  opportunity  to  file  proposed 
conclusions  of  law  and  fact.  This 
requirement  is  satisfied  by  the  filing  of  a 
petition  for  review  setting  forth  exceptions  to 
findings  and  conclusions  of  law  of  the 
hearing  officer.  Accordingly,  for  the 
Commission  to  retain  its  power  to  order  a 
summary  affirmance  (see  Proposed  Rule 
26(g);  Existing  Rule  17(d)).  the  petition  for 
review  must  provide  an  opportunity  to  note 
exceptions. 

By  contrast,  when  a  respondent  applies  for 
review  of  a  determination  by  a  self-regulatory 
organization  pursuant  to  Proposed  Rule  56, 
the  Commission  is  required  by  statute  to 
consider  de  novo  the  appeal  in  every  case. 
Accordingly,  under  the  existing  rules  only  a 
summary  application  for  review,  similar  to  a 
notice  of  appeal  under  the  Federal  Rules,  is 
required. 

Comment  is  requested  as  to  whether, 
notwithstanding  the  potential  benefits  of 
preparing  a  petition  for  review,  the 
requirement  for  a  petition  should  be 
eliminated  where  an  appeal  is  provided  as  of 
right  by  lection  4A(b)  of  the  Exchange  Act. 
See  Proposed  Rule  26(f).  Comment  is  also 
requested  as  to  whether,  in  light  of  the 
Commission's  longstanding  practice  of 
accepting  virtually  all  petitions  for  review, 
and  rarely  granting  a  summary  affirmance, 
the  requirement  of  filing  a  petition  for  review 
(and  the  possibility  of  a  sunmiary  affirmance) 
should  be  eliminated  in  all  cases.  Comment 
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is  also  requested  as  to  whether,  in  light  of  the 
potential  benefits  of  a  sununary  statement  of 
the  contested  issues  very  early  in  the 
appellate  process,  respondents  in  appealing 
the  delarmination  of  a  self-regulatory 
organization  should  be  required  to  Tile  a 
petition  for  review  which  includes  a 
statement  of  the  issues  on  review  and  the 
alleged  errors  by  the  self-regulatory 
organization. 

(b)  Petition  for  review  a  prerequisite  to 
judicial  review.  Pursuant  to  the 
provisions  of  5  U.S.C.  704,  a  petition  to 
the  Commission  for  review  of  an  initial 
decision  in  any  proceeding  is  a 
prerequisite  to  the  seeking  of  judicial 
review  of  a  final  order  entered  pursuant 
to  the  initial  decision. 

(c)  Petition  for  review;  procedure.  Any 
person  who  seeks  Commission  review  of 
an  initial  decision  by  a  hearing  officer 
shall,  within  such  time  after  service  of 
the  decision  as  prescribed  by  the 
hearing  officer  pursuant  to  Rule  24(b) 
file  a  petition  for  Commission  review 
indicating  specifically  the  findings  and 
conclusions  as  to  which  exceptions  are 
taken  together  with  supporting  reasons 
for  such  exceptions  based  on 
appropriate  citations  to  the  record. 
These  reasons  may  be  stated  in 
summary  form.  Any  objection  to  an 
initial  decision  not  saved  by  written 
exception  filed  pursuant  to  this  rule  will 
be  deemed  to  have  been  waived.  A  brief 
in  opposition  to  a  petition  for  review 
may  be  filed  within  five  days  of  service 
of  the  petition.  Any  party  may  petition 
for  summary  affirmance  in  opposition  to 
a  petition  for  review  and  identify  those 
issues  which  the  party  contends  do  not 
warrant  consideration  by  the 
Commission,  stating  briefly  the  reasons 
for  such  a  contention  with  appropriate 
citations  to  the  record. 

Comment:  Proposed  Rule  26(c)  would 
modify  the  existing  rule  by  explicitly 
providing  a  five  day  period  after  service  of 
a  petition  for  review  for  the  filing  of  a  brief 
in  opposition  to  grant  of  review  and/or  a 
petition  for  summary  affirmance.  Under 
Proposed  Rule  24(b),  the  hearing  officer 
would  include  in  the  initial  decision  a 
statement  as  to  the  period  allowed  for  filing 
a  petition  for  review.  Pursuant  to  that  rule, 
the  period  allowed  for  a  respondent  to  file  a 
petition  for  review  normally  would  be  21 
days  after  service  of  the  initial  decision  on 
that  respondent.  Under  Proposed  Rule  27(a), 
the  Commission  would  have  15  days  after  the 
filing  of  a  statement  in  opposition  to  review 
or  a  petition  for  summary  affirmance  to 
determine  whether  to  grant  review,  and  to 
issue  an  order  establishing  a  briefing 
schedule.  If  additional  time  is  allowed  for 
filing  of  an  opposition,  there  would  be  a 
corresponding  increase  in  the  time  that 
would  elapse  before  the  Commission  would 
determine  whether  to  order  review.  Comment 
is  requested  as  to  whether  10  days  or  15  days 
would  be  a  more  realistic  period  for  filing  a 


brief  in  opposition  to  a  petition  for  review  or 
a  petition  for  summary  affirmance. 

(ER  None) 

(d)  Requirement  to  include  financial 
disclosure  statement.  Any  person  who 
files  a  petition  for  review  of  an  initial 
decision  which  asserts  that  person's 
inability  to  pay  either  disgorgement  or 
a  penalty  shall  file  with  the  opening 
brief  a  financial  disclosure  statement 
containing  the  information  specified  in 
Rule  55(b). 

Comment:  The  Commission  is  authorized 
to  bring  proceedings  seeking  disgorgement 
and  penalties  either  in  court  or 
administrative  proceedings.  In  each  forum,  a 
defendant's  or  respondent's  ability  to  pay 
sums  that  may  be  owed  often  liecomes  a 
significant  issue.  Even  when  there  is 
undisputed  evidence  of  a  defendant's  or  a 
respondent's  inability  to  pay,  the 
Commission  will  generally  insist  upon  an 
order  assessing  disgorgement  and/or 
penalties  as  a  term  of  any  settlement  that 
might  be  reached.  In  connection  with  such 
settlements,  however,  the  Commission  often 
agrees  to  a  waiver  of  disgorgement  and/or 
penalties  to  the  extent  there  is  a  verified 
inability  to  pay. 

In  order  to  make  a  determination  with 
respect  to  whether  a  proposed  disgorgement 
or  penalty  is  appropriate,  and  whether  it 
should  be  waived  due  to  inability  to  pay,  the 
Commission  must  have  access  to  complete 
and  current  financial  infonnation  about 
respondents  who  raise  inability  to  pay  as  an 
issue.  Even  if  financial  disclosure  has  been 
made  during  the  course  of  a  hearing  before 
a  hearing  officer  pursuant  to  Rule  55,  or 
otherwise,  by  the  time  an  initial  decision  and 
petition  for  review  have  been  filed  that 
information  may  no  longer  he  current. 

Pursuant  to  Proposed  Rules  26  (petitions 
for  review),  and  28(e)  (adducing  evidence), 
the  Commission  could,  at  the  time  that  it 
grants  a  petition  for  review,  or  orders  review 
on  its  own  motion,  issue  an  order  that 
additional  evidence  on  ability  to  pay  be 
adduced  and  that  the  issue  be  briefed. 
However,  because  of  the  importance  of  the 
information,  and  the  advantages  of  receiving 
the  information  in  a  standardized  form,  the 
proposed  rule  would  provide  that  a  financial 
statement  be  required  with  the  opening  brief 
on  the  merits  whenever  a  petition  for  review 
raises  inability  to  pay  as  an  issue.  The 
information  would  have  to  be  kept  current 
pending  a  final  decision.  A  model  financial 
disclosure  statement  form  can  be  obtained 
from  the  Commission.  See  Rule  55f  The 
Commission  would  specify  when  it  issues 
the  briefing  schedule  order  required  by  Rule 
27(a)  whether  the  form  should  be  used,  or 
whether  the  information  should  be  submitted 
by  other  in  another  format. 

The  requirement  to  include  a  financial 
disclosure  statement  if  a  respondent  makes  a 
claim  of  inability  to  pay  does  not  apply  to 
cases  on  appeal  of  determinations  by  self- 
regulatory  organizations.  Comment  is 
requested  as  to  whether  a  similar 
requirement  should  be  extended,  through  the 
Rules  of  Practice,  or  otherwise,  to  self- 
regulatory  oi^ganization  cases. 


(e)  Review  by  the  Commission  on  its 
own  initiative.  The  Commission  may,  on 
its  own  initiative,  order  review  of  any 
initial  decision  (or  a  portion  of  any 
initial  decision)  by  a  hearing  officer 
within  15  days  after  the  end  of  .the 
period  established  pursuant  to  Rule 
26(c]  for  filing  a  brief  in  opposition  to 
a  petition  for  review.  The  vote  of  one 
member  of  the  Commission,  conveyed 
to  the  Secretary,  shall  be  sufficient  to 
bring  a  matter  before  the  Commission 
for  review.  A  party  who  does  not  intend 
to  file  a  petition  for  review  and  who 
desires  the  Commission's  determination 
to  be  made  in  a  shorter  time,  may  make 
a  motion  for  an  expedited  decision, 
accompanied  by  a  written  statement  that 
the  party  waives  its  right  to  file  a 
petition  for  review. 

Comment:  The  proposed  rule  would  use  a 
different  formula  than  that  in  the  existing 
rule  to  establish  the  time  allowed  the 
Commission  to  order  review  on  its  own 
initiative.  However,  the  amount  of  time 
allowed  for  the  Commission  to  decide 
whether  to  order  review  after  the  filing  of 
petitions  for  review  and  any  replies  would 
remain  the  same,  15  days.  (Existing  Rule 
17(c)  allows  the  Commission  up  to  30  days 
from  service  of  the  initial  decision  to  order 
review  on  its  own  initiative;  Existing  Rule 
17(b)  allows  a  respondent  15  days  a^er 
service  of  the  initial  decision  to  file  a  petition 
for  review.  Thus,  the  Commission  has  15 
days  after  any  petitions  for  review  are  due  to 
determine  whether  to  order  review  on  its 
own  initiative.) 

Whether  or  not  the  Commission  may  order 
review  on  its  own  initiative  is  not  necessarily 
linked  to  whether  or  not  a  petition  for  review 
is  filed.  Even  if  a  respondent  files  a  petition 
for  review,  that  respondent  may  not  seek 
review  as  to  all  issues  or  other  respondents 
in  the  same  proceeding  may  not  file  petitions 
for  review.  Before  the  Commission 
determines  whether  to  order  review  of  an 
issue  on  its  own  motion,  all  of  the  parties' 
f>etitions,  cross-petitions  and  replies  should 
be  filed. 

Under  Proposed  Rule  24(b)  the  time 
allowed  for  filing  a  petition  for  review,  which 
would  be  set  by  the  hearing  officer,  would 
normally  be  21  days.  Further,  Proposed  Rule 
26(c)  would  allow  five  days  after  service  of 
the  petition  for  review  for  filing  of  petitions 
in  opposition  to  review  or  for  summary 
affirmance.  Accordingly,  Imposed  Rule  26(e) 
would  provide  that  the  Commission  could 
order  review  on  its  own  initiative  up  to  15 
days  after  the  last  day  of  the  period  allowed 
for  filing  a  brief  in  opposition  to  a  petition 
for  review.  This  period  corresponds  to  the 
time  allowed  under  Proposed  Rule  27(a)  for 
the  Commission  to  establish  a  briefing 
schedule.  The  Commission  rarely  exercises 
its  authority  to  order  review  on  its  own 
initiative;  based  on  existing  practice  a  15-day 
period  is  sufficient  to  make  this 
determination. 

Existing  Rule  17(c)  would  also  be  revised 
to  incorporate  the  requirement  of  section 
4 A(b)  of  the  Exchange  Act  that  the  vote  of 
one  member  of  the  Commission  is  sufficient 
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to  bring  a  matter  before  the  Commission  for 
review. 

(f)  Standards  for  granting  review  by 
the  commission  pursuant  to  petition  for 
review.  After  a  petition  for  review  has 
been  Rled: 

(1)  The  Commission  shall  review  any 
initial  decision  which: 

(i)  Denies  any  request  for  action 
pursuant  to  section  8(a)  or  section  8(c) 
of  the  Securities  Act  of  1933  or  the  first 
sentence  of  section  12(d)  of  the 
Securities  Exchange  Act  of  1934; 

(ii)  Suspends  trading  in  a  security 
pursuant  to  section  12(k)  of  the 
Securities  Exchange  Act  of  1934;  or 

(iii)  Is  in  a  case  of  adjudication  (as 
defined  in  5  U.S.C.  551)  not  required  to 
be  determined  on  the  record  after  notice 
and  opportunity  for  hearing  (except  to 
{he  extent  there  is  involved  a  matter 
described  in  5  U.S.C  554(a)(1)  through 
(6)). 

Comment:  This  paragraph  would  b« 
amended  to  conform  to  the  requirements  of 
section  4Afb)  of  the  Exchange  Act,  which 
mandates  review  of  certain  decisions  made 
pursuant  to  delegated  authority.  The 
standards  of  this  proposed  rule  would  also 
apply  to  review  of  decisions  pursuant  to 
delegated  autnonty  by  persons  other  than  a 
hearing  officer.  See  Proposed  Rule  30  (ER 
26).  Althougti  it  is  unlikely  under  current 
procedures  mat  a  case  assigned  to  a  hearing 
officer  and  resulting  in  an  initial  decision 
would  involve  the  matters  set  forth  in 
subparagraph  (f)ll)li)  or  (ii).  decisions  on 
those  matters  are  specified  in  the  Exchange 
Act  as  ones  as  to  which  there  is  a  right  to 
review,  and  were  therefore  included  here. 
Paragraph  (fldMiii)  incorporates  statutory 
language  from  section  4A.  The  phrase  "on 
the  record  after  notice  and  opportunity  for 
hearing"  in  that  section  is  a  term  of  art.  If  that 
phrase  does  not  appear  in  the  statute 
authorizing  a  particular  proceeding,  the 
proceeding  is  considered  to  be  "informal" 
adjudication  under  the  Administrative 
Procedure  Act.  The  Exchange  Act  provides 
an  automatic  right  of  appeal  in  such  cases, 
notwithstanding  that  a  hearing  may,  in  fact, 
be  held.  Cease-and-desist  proceedings  are  an 
example  of  proceedings  not  required  to  be 
"on  the  record.  ■ 

(2)  The  Commission  may  decline  to 
review  any  other  decision.  In 
determining  whether  to  grant  review, 
the  Commission  shall  consider  whether 
the  petition  for  review  makes  a 
reasonable  showring  that: 

(i)  A  prejudicial  error  was  committed 
in  the  conduct  of  the  proceeding;  or 

(ii)  The  initial  decision  embodies: 

(A)  A  finding  or  conclusion  of 
material  fact  that  is  clearly  erroneous;  or 

(B)  A  conclusion  of  law  that  is  clearly 
erroneous,  or 

(C)  An  exercise  of  discretion  or 
decision  of  law  or  policy  that  is 
important  and  that  the  Commission 
should  review. 


Comment:  Existing  Rule  17(d)  intertwines 
statutory  provisions  mandating  review  of 
certain  decisions  with  provisions  adopted  by 
the  Commission  by  rule  which  set  standards 
for  discretionary  review.  The  rule  would  be 
modified  to  delineate  thoM  cases  in  which 
there  is  a  statutory  requirement  for 
Commissioo  review  (cubparagraph  (l)).  and 
those  cases  in  which  review  is  discretionary, 
with  the  decision  whether  to  grant  review 
guided  by  criteria  provided  in  the  rule 
(subparagraph  (2)).  The  provisions  relating  to 
summary  affirmance  have  been  deleted  and 
replaced  by  a  separate  paragraph,  below. 

The  Task  Force  it  unaware  of  any  case  in 
which  the  Commission  has  declineid  to  grant 
a  petition  for  review  This  practice  represents 
a  Commission  determination,  the  product  of 
a  consensus  over  many  years,  that  there  is  a 
benefit  to  joint  deliberation  by  the 
Commission  itself  before  a  decision  becomes 
final  and  binding.  Although  Commission 
review  in  a  particular  case  can  be  time 
consuming,  it  establishes  authoritative 
precedent  applicable  to  other  cases  and 
promotes  confidence  in  the  entire 
adjudicatory  process.  Both  of  these  factors 
may  encourage  settlements  or  acceptance  of 
hearing  officers'  decisions  in  other  matters 
and  accordingly  reduce  the  number  of  cases 
appealed  to  the  Commission.  Reducing  the 
Commission's  role  in  reviewing  cases 
therefore  might  not  be  efficient  in  the  long- 
term. 

The  Task  Force  agreed  that  the  rationale  for 
accepting  virtually  all  petitions  for  review 
remains  compelling,  particularly  if  the 
volume  of  the  Commission's  adjudicatory 
docket  does  not  expand  beyond  the  levels  of 
the  past  eleven  years.  However,  the 
Commission  should  also  recognize  that 
decisions  which  do  not  warrant  full 
consideration  by  the  Commission  may  arise 
on  appeal.  In  such  casesthc  Commission 
should  not  be  unwilling  to  exercise  its 
authority  to  deny  a  petition  for  review  or 
summarily  affirm  the  decision  of  the  hearing 
officer.  Exercise  of  that  authority  makes  the 
hearing  officer's  decision  the  final  decision  of 
the  Commission.  A  respondent  is  able  to 
immediately  appeal  that  final  decision  to 
federal  court.  See  Comments  to  Rules  26(a) 
and  26(g). 

(g)  Summary  Affirmance.  The 
Commission  may  summarily  affirm  an 
initial  decision  based  upon  the  petition 
for  review  and  any  response  thereto, 
without  further  briefing,  if  it  finds  that 
no  issue  raised  in  the  petition  for  review 
warrants  further  consideration  by  the 
Commission. 

Comment:  This  paragraph  is  derived  from 
Existing  Rule  17(d),  which  provided  for 
summary  affirmance.  Proposed  Rule  26(c) 
establishes  a  specific  opportunity  for  a  party 
to  argue  for  summary  affirmance  in  response 
to  a  petition  for  review. 

Provision  in  the  existing  rule  for  both  the 
denial  of  a  petition  for  review  and  summary 
affirmance  arises  from  a  recommendation  of 
the  Administrative  Conference  of  the  United 
States  (ACUS)  1  CFR  305.68-6,  (2)(b)  (1992). 
However,  the  availability  of  either 
mechanism  would  satisfy  the  policy  concerns 


addressed  by  the  ACUS  recommendation. 
Comment  is  requested  as  to  whether  both 
procedures  are  necessary  or  whether  denial 
of  a  petition  for  review  should  be  eliminated 
from  the  Rules  of  Practice.  See  also  Comment 
to  Rule  26(a). 

The  existing  rule  includes  a  provision 
prohibiting  summary  affirmance  in  cases  in 
which  the  petition  fbr  review  made  "a 
reasonable  showing"  of  prejudicial 
procedural  error,  clearly  erroneous  factual 
error,  an  erroneous  conclusion,  or  an  exercise 
of  discretion  which  is  "important"  and 
which  the  Commission  "should"  review. 
Under  the  proposed  rule  those  factors  would 
be  considered  by  the  Commission  in 
determining  whether  or  not  to  grant  review 
in  the  first  place.  Relating  these  standards  to 
the  decision  whether  to  grant  review  is  more 
logical  and  should  focus  the  petition  on  the 
relevant  issues.  If  the  Commission  finds  any 
of  those  factors  is  present  and  grants  review, 
a  summary  affirmance  would  not  be 
warranted.  Focusing  the  application  of  these 
standards  on  the  petition  for  review  is  also 
more  consistent  with  the  provisions  of 
Proposed  Rule  26  (ER  17),  which  permits  the 
Commission  to  select  particular  issues  for 
review. 

Summary  affirmance  has  rarely  been 
granted.  The  last  summary  affirmance  of  an 
initial  decision  was  in  1988  in  a  case  in 
which  the  petitioners  failed  to  file  required 
briefs.  In  the  Matter  of  Joseph  Lugo.  Adm. 
Pro.  File  No.  3-6740  (Aug  8, 1988), 
Exchange  Act  Release  No.  25982,  41  SEC 
Docket  946  (1988).  The  Task  Force 
considered  suggestions  that  the  Commission 
should  use  summary  affirmance  in 
appropriate  cases  as  a  mechanism  to  resolve 
cases  which  were  correctly  decided  by  a 
hearing  officer.  After  a  summary  affirmance 
a  respondent  can  immediately  seek  appellate 
court  review. 

Virtually  all  cases  appealed  to  the 
Commission  turn  on  specific  facts, 
particularly  those  facts  regarding  whether  a 
proposed  sanction  is  in  the  public  interest. 
The  Task  Force  concluded  that  the 
Commission  should  consider  more  closely 
whether  to  use  its  power  to  affirm  summarily 
particular  initial  decisions.  At  the  same  time, 
the  Task  Force  believes  that  the  Commission 
should  continue  to  set  a  high  threshold  for 
any  such  affirmance. 

(h)  Scope  of  review,  (i)  Review  by  the 
Commission  of  an  initial  decision  by  a 
hearing  officer  shall  be  limited  to  the 
matters  specified  in  the  order  for 
review.  On  notice  to  all  parties, 
however,  the  Commission  may  at  any 
time  prior  to  issuance  of  its  decision 
raise  and  determine  any  other  matters 
which  it  deems  material,  writh 
opportunity  for  oral  or  written  argument 
thereon  by  the  parties. 

(2)  The  Commission  may  affirm, 
reverse,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
the  initial  decision  by  the  hearing 
officer  and  make  any  findings  or 
conclusions  which  in  its  judgment  are 
proper  and  on  the  record. 
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(3)  In  the  event  a  majority  of 
participating  Commissioners  do  not 
agree  to  a  disposition  on  the  merits,  the 
initial  decision  shall  be  of  no  effect,  and 
an  order  will  be  issued  in  accordance 
with  this  result. 

Comment:  The  provisions  of  this  existing 
Rule  17(h)  have  been  moved  to  paragraph  (b) 
of  this  rule. 

(ERs  17(e),  18)      . 

Rule  27.        Brie&  to  the  Commission. 

(ER  17(e)) 

(a)  Time  for  filing  briefs.  At  the  time 
the  Commission  grants  or  orders  review 
of  an  initial  decision  made  by  a  hearing 
ofBcer  or  by  any  other  person  pursuant 
to  delegated  authority,  or  promptly  after 
receipt  by  the  Commission  of  an  index 
to  the  record  of  a  determination  of  a 
self-regulatory  organization  filed 
pursuant  to  Rule  58,  the  Commission 
shall  issue  a  briefing  schedule  order. 
The  order  shall  specify  the  party  or 
parties  to  file  opening  briefs  and 
establish  the  dates  by  which  briefs  shall 
be  filed.  Normally,  this  briefing 
schedule  order  should  be  issued  within 
15  days  of  the  last  day  permitted  for 
filing  a  brief  in  opposition  to  a  petition 
for  review  or,  for  filing  a  record  index 
pursuant  to  Rule  58.  Unless  otherwise 
ordered,  opening  briefs  shall  be  filed 
within  40  days  of  the  date  of  the  briefing 
schedule  order.  Opposition  briefs  shall 
be  filed  within  30  days  after  the  date 
opening  briefs  are  due.  Reply  briefs 
shall  be  filed  within  14  days  after  the 
date  opposition  briefs  are  due.  No 
further  briefs  may  be  filed  except  with 
leave  of  the  Commission.  Any  petition 
for  review  or  any  application  for  review 
.  not  perfected  by  timely  filing  of  such 
briefs  may  be  dismissed  pursuant  to 
Rule  3. 

Comment:  The  proposed  rule  applies  to 
any  brief  filed  with  the  Commission  on 
review  of  an  initial  decision  by  a  hearing 
officer,  by  any  other  person  pursuant  to 
delegated  authority  or  by  a  self-regulatory 
organization. 

The  proposed  rule  requires,  at  the  time  the 
Commission  grants  or  orders  review,  or 
promptly  after  receipt  of  an  index  to  the 
record  of  a  determination  of  a  self-regulatory 
organization  filed  pursuant  to  Rule  58.  that 
the  Commission  issue  a  briefing  schedule 
order  specifying  the  party  or  parties  to  file 
opening  briefs  and  the  dates  briefs  shall  be 
due.  In  litigation  before  a  federal  court  of 
appeals  pursuant  to  the  Federal  Rules  of 
Appellate  Procedure,  no  such  order  is 
required.  The  appellant  files  the  first  brief 
pursuant  to  a  briefing  schedule  established 
by  rule.  See  Rules  28,  31.  Fed.  R.  App.  Pnx:. 
Unlike  a  court  of  appeals,  however,  ue 
Commission  can  order  review  on  its  own 
initiative  In  such  cases,  there  would  be  no 
appellant.  Moreover,  by  local  rule  a  federal 
court  may  issue  separate  orders  confirming  or 


modifying  the  presumptive  schedule 
established  by  the  Federal  Rules  of  Appellate 
Procedure.  The  proposed  rule  adopts  this 
bifurcated  approach.  The  proposed  rule 
establishes  a  presumptive  briefing  schedule. 
However,  a  briefing  schedule  order  is 
required  in  every  case,  and  that  order  may 
modify  the  briefing  schedule  on  a  case-by- 
case  iasis. 

Under  the  proposed  rule,  the  first  brief  on 
the  merits  would  usually  be  due  40  days  after 
the  date  of  the  scheduling  order.  The 
proposed  rules  allot  time  prior  to  issuance  of 
the  scheduling  order  for  filing  of  a  petition 
for  review  and  opposition  thereto  or,  in  the 
case  of  an  appeal  fitjm  a  self-regulatory 
organization  decision,  for  filing  of  a  notice 
pursuant  to  Exchange  Act  Rule  19d-l,  an 
application  for  review  and  index. 
Accordingly,  in  the  case  of  an  appeal  &X)m  an 
initial  decision  of  a  hearing  officer,  the  first 
brief  on  the  merits  ordinarily  would  be  due 
no  sooner  than  85  days  after  issuance  of  an 
initial  decision.  In  the  case  of  an  appeal  from 
a  self-regulatory  organization,  the  first  brief 
on  the  merits  ordinarily  would  be  due  no 
sooner  than  95  days  after  the  filing  of  a  Rule 
19d-l  notice,  which  is  due  "promptly"  after 
the  decision  of  the  self-regulatory 
organization.  See  Exchange  Act  Rule  19d-l 

In  the  case  of  an  appeal  from  a  decision  by 
delegated  authority  by  a  person  other  than  a 
hearing  officer,  the  first  brief  would  be  due 
much  earlier.  By  its  terms,  the  proposed  rule 
would  apply  to  such  cases.  By  contrast,  the 
existing  rule  does  not.  Briefing  schedules  in 
such  cases  are  simply  handled  on  an  ad  hoc 
basis  at  present.  Appeals  In  such  cases  are 
rare,  however.  When  they  do  occur,  they  tend 
to  involve  time  sensitive  matters  that  require 
expedited  consideration.  Under  Proposed 
Rule  30,  a  petition  for  review  is  due  only  10 
days  after  the  decision.  The  briefing  schedule 
order,  as  appropriate,  could  require 
expedited  briefing.  Otherwise,  the  first  brief 
would  be  due  50  days  after  the  decision. 

Comment  is  requested  as  to  whether  the 
time  allowed  for  filing  of  briefe  under 
proposed  Rule  27  should  be  increased  to  45 
days  for  the  opening  brief,  35  days  for  a  brief 
in  opposition  and  21  days  for  a  reply  brief. 

The  proposed  rule  links  the  issuance  of  the 
briefing  schedule  order  to  the  end  of  the 
period  during  which  a  petition  for  review  or 
an  index  of  the  record  of  a  self-regulatory 
organization  proceeding  could  be  filed.  The 
period  for  issuance  of  the  briefing  schedule 
order  should  not  be  linked  to  the  actual  filing 
of  a  petition  or  index  since  there  may  be 
sequential  requests  for  review  by  different 
persons.  Even  in  cases  in  which  there  is  a 
single  respondent,  a  non-party  "aggrieved" 
by  a  decision  might  seek  review.  See 
Proposed  Rule  26(a). 

The  proposed  rule  incorporates  from 
Exchange  Act  Rule  19d-3,  which  governs  the 
filing  of  briefe  in  appeals  from  actions  of  a 
self-regulator>'  organization,  a  provision  that 
the  failure  to  file  a  brief  may  be  grounds  for 
dismissal. 

(ER18) 

(b)  Additional  requirements.  Briefs 
filed  with  the  Commission  with  respect 
to  the  review  of  an  initial  decision  made 
by  a  hearing  officer,  or  any  other  pyerson 


pursuant  to  delegated  authority,  or  by  a 
self-regulatory  organization,  shall  be 
confined  to  the  particular  matters  at 
issue.  Each  exception  to  the  findings  or 
conclusions  being  reviewed  shall  be 
stated  succinctly.  Exceptions  shall  be 
supported  by  citation  to  the  relevant 
portions  of  the  record,  including 
references  to  the  specific  pages  relied 
upon,  and  by  concise  argument 
including  citation  of  such  statutes, 
decisions  and  other  authorities  as  may 
be  relevant.  If  the  exception  relates  to 
the  admission  or  exclusion  of  evidence, 
the  substance  of  the  evidence  admitted 
or  excluded  shall  be  set  forth  in  the  brief 
or  in  an  appendix  thereto.  Reply  briefe 
shall  be  confined  to  matters  in 
opposition  briefe  of  other  parties.  Briefs 
which  fail  to  comply  with  the 
requirements  of  this  rule  shall  be  subject 
to  sanctions  as  provided  in  Rule  3(b). 

Comment:  The  Task  Force  was  informed 
that  in  some  cases  briefs  fail  to  cite  to  the 
record.  This  failure  can  cause  considerable 
delay,  particularly  where  the  record  is  long, 
because  the  Commission  must  search  the 
entire  record  to  determine  where  a  particular 
exception  or  argxunent  may  be  supported  by 
the  evidence.  The  cross  reference  to  Proposed 
Rule  3(b)  was  included  particularly  for  the 
benefit  of  pro  se  respondents. 

(ER  21) 

Rule  28.        Hearing  Before  the 
Commission;  Leave  to  Adduce 
Additional  Evidence;  Petitions  for 
Rehearing. 

(a)  Oral  argument.  Except  as  to 
determinations  whether  to  accept  a 
matter  for  interlocutory  review  or  to 
order  review  of  a  decision  made 
pursuant  to  delegated  authority,  any 
party  may,  upon  written  motion,  request 
oral  argument  before  the  Commission  on 
any  matter  to  be  decided  by  the 
Commission.  Requests  for  oral  argimient 
shall  be  made  by  separate  motion 
accompanying  the  initial  brief  on  the 
merits.  Where  it  deems  it  appropriate  to 
do  so,  the  Commission  wrill  consider  an 
application  on  the  basis  of  the  papers 
filed  by  the  parties,  without  oral 
argument,  provided,  however,  that 
motions  for  oral  argument  with  respect 
to  whether  to  affirm  all  or  part  of  an 
initial  decision  made  hy  a  hearing 
officer  shall  be  granted  unless 
exceptional  circumstances  make  oral 
argument  impractical  or  inadvisable. 
The  Commission  shall  issue  an  order  as 
to  whether  oral  argument  is  to  be  heard, 
and  if  so,  the  time  and  place  therefor. 
Normally,  the  grant  or  denial  of  a 
motion  for  oral  argument  should  be 
made  by  the  Commission  within  21 
days  of  the  date  for  the  filing  of  the  last 
brief  called  for  by  the  briefing  schedule. 
The  time  fixed  for  oral  argument  shall 
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be  changed  only  by  written  order  of  the 
Commission,  for  good  cause  shown.  The 
order  shall  state  at  whose  request  the 
change  is  made  and  the  reasons  for  any 
such  change. 

Comment:  The  existing  rule  requires  a 
written  request  for  oral  argument  but  does 
not  specify  how  it  is  to  be  made.  From  time 
to  time  a  party  will  insert  a  request  for  oral 
argument  in  a  footnote,  or  in  the  text  of  a 
lengthy  brief,  and  the  Commission  may  not 
have  timely  notice  that  oral  argument  has 
been  requested.  The  proposed  rule  therefore 
requires  that  a  request  for  oral  argument  be 
set  forth  in  a  separate  motion.  Some  federal 
courts  faced  with  the  same  issue  have 
promulgated  a  local  rule  requiring  that 
requests  for  oral  argument  be  made  in  a 
particular  portion  of  a  party's  brief  The  Task 
Force  considered  the  federal  court  approach 
and  believes  that  it  has  merit,  particularly  in 
the  context  of  a  rule  setting  forth  with  some 
specificity  the  content  and  order  of  required 
sections  of  each  brief  See,  e.g..  Rule  28.  Fed. 
R.  App.  Proc. 

The  Task  Force  concluded,  however,  that 
a  separate  motion  would  be  more  readily 
identifiable  and  therefore  more  easily  entered 
into  a  case  tracking  system  by  the  clerks  who 
receive  Commission  filings.  The  Task  Force 
has  recommended  that  the  Commission 
improve  the  existing  case  tracking  system. 
Once  an  upgraded  case  tracking  system  has 
been  developed  the  importance  of  this 
assessment  may  change.  A  final  rule  might 
therefore  require  that  a  request  for  oral 
argument  bo  made  as  a  specific  part  of  the 
brief 

The  third  sentence  of  the  proposed  rule, 
which  sets  forth  standards  for  whether 
requests  for  oral  argument  will  be  grantect;  is 
based  on  Existing  Rule  21(a)  and  Exchange 
Act  Rule  19d-3(f).  The  proviso  that  the 
Commission  ordinarily  will  hear  argument  in 
cases  on  appeal  from  an  initial  decision  by 
a  hearing  officer  reflects  the  Commission's 
practice,  which  is  to  grant  requests  for  oral 
argument  when  the  matter  involves  an  appeal 
from  an  initial  decision  of  a  hearing  officer. 
Requests  for  oral  argimient  in  other 
circumstances  are  rarely  granted.  Fifty-five 
initial  decisions  decided  after  October  1, 
1981  were  appealed  to  the  Commission  and 
decided  as  of  September  30, 1992.  In  29  of 
these  cases  an  oral  argument  was  requested. 
The  Commission  granted  all  but  one  of  the 
oral  argument  requests.  See  In  the  Matter  of 
Military  Robot  Corporation,  Adm.  Pro.  File 
No.  3-6493  (December  17. 1985)  (Order 
Denying  Oral  Argument).  During  the  same 
period  from  October  1, 1981  through 
September  30, 1992,  the  Commission  did  not 
grant  oral  argument  in  any  of  the 
approximately  185  cases  in  which  an  opinion 
was  issued  on  appeal  of  a  decision  of  a  self- 
regulatory  organization.  In  one  case  a  joint 
argument  was  allowed  with  respect  to  both 
a  decision  of  a  self-regulatory  organization 
and  an  Initial  decision.  See  In  the  Matter  of 
Gallagher  &  Co..  Adm.  Pro.  File  Nos.  3-6907 
and  3-6953  (May  29, 1991). 

The  Commission's  reasons  for  the  existing 
practice  with  respect  to  oral  arguments  has 
not  been  articulated  in  any  orders  or  other 
public  statements.  The  practice  of  granting 


oral  argimient  only  in  cases  arising  from 
Commission  hearings  does  not  appear  to  be 
based  on  the  severity  of  the  sanction  in  those 
cases.  In  some  cases  the  sanction  imposed  by 
a  self-regulatory  organization  may  be  greater 
than  the  sanction  imposed  by  the  initial 
decision  of  a  hearing  officer.  Rather,  the 
Conunission's  practice  appears  to  reflect  the 
view  that  cases  involving  decisions  by  self- 
regulatory  organizations  do  not  warrant 
multiple  opportunities  for  the  parties  to 
appear  before  an  appellate  tribunal.  Persons 
subject  to  self-regulatory  organization 
regulation  generally  have  an  opportunity 
prior  to  any  appeal  to  the  Commission  for 
several  levels  of  hearing.  It  is  not  necessary 
that  there  also  be  an  opportunity  for  oral 
argument  before  the  Commission.  Similarly, 
on  review  of  the  Conunission's  decision,  a 
respondent  will  not  necessarily  be  afforded 
an  opportimity  to  appear  before  the  court  of 
appeals.  See  Rule  34,  Fed.  R.  App.  Proc. 

Comment  is  requested  as  to  whether  the 
Commission's  practice  with  respect  to 
granting  requests  for  oral  argument  should  be 
changed  to  limit  the  opportunity  for  oral 
argument  on  appeals  from  decisions  of 
administrative  law  judges  to  the  most 
significant  cases.  Comment  is  also  requested 
as  to  whether  the  Commission  should  change 
its  standards  for  granting  oral  argument  in 
self-regulatory  organization  appeals  to  allow 
argument  in  the  most  significant  cases.  For 
example,  the  Commission  might  establish  a 
standard  which  would  make  available  time 
for  oral  argument  in  cases  in  which  fines 
exceed  certain  dollar  limits,  in  which  a 
member  or  associated  person  with  no  prior 
disciplinary  record  is  permanently  barred 
from  membership,  or  in  which  the  decisional 
process  as  to  an  important  matter  of  law 
would  be  significantly  aided  by  oral 
argiiment. 

The  Secretary  has  been  delegated  authority 
to  set  the  time  and  place  of  oral  argimients. 
See  17  CFR  200.30-7(a)(l),  In  practice,  that 
authority  is  exercised  only  in  close 
consultation  with  the  members  of  the 
Commission.  In  some  cases  reviewed  by  the 
Task  Force  there  was  considerable  delay  in 
scheduling  oral  argument.  The  proposed  rule 
includes  a  guideline  that  motions  for  oral 
argimient  should  be  decided  within  21  days 
of  the  filing  of  the  last  brief  called  for  by  the 
briefing  schedule.  In  its  report  on  the 
administrative  process,  the  Task  Force  has 
recommended  that  if  steps  in  the 
adjudicatory  process,  such  as  the  scheduling 
and  holding  of  oral  argument,  do  not  take 
place  within  fixed  periods  that  the  matter 
which  is  delayed  be  put  on  the  Commission's 
calendar  for  a  status  conference  or  other 
action.  If  implemented,  this  process  should 
assure  that  oral  arguments  are  timely 
scheduled.  Once  an  argument  is  scheduled, 
it  should  be  postponed  only  for  good  cause 
shown.  The  proposed  rule  requires  that  the 
Commission  issue  a  written  order  if  the  time 
of  an  argument  is  to  be  changed.  To 
effectuate  the  purposes  of  such  a 
requirement,  the  order  should  be  approved 
by  the  Commission  itself,  not  by  the  staff 
pursuant  to  delegated  authority. 

(b)  Time  allowed.  Unless  otherwise 
directed  by  the  Commission,  not  more 
than  one  half-hour  will  be  allowed  for 


oral  argument  for  each  side.  The 
Commission  may,  in  its  discretion, 
determine  that  several  persons  have  a 
common  interest,  and  that  the  interests 
represented  will  be  considered  a  single 
side  for  purposes  of  allotting  time  for 
oral  argument.  Time  will  be  divided 
equally  among  persons  on  a  single  side, 
provided,  however,  that  by  mutual 
agreement  they  may  reallocate  their 
time  amongst  themselves.  A  request  for 
allowance  of  additional  time  must  be 
made  by  motion  filed  reasonably  in 
advance  of  the  date  fixed  for  argument. 

Comment:  The  provision  in  the  existing 
rule  with  respect  to  postponements  was 
moved  to  paragraph  (a).  The  proposed  rule 
deletes  the  provision  that  the  Commission 
has  the  authority  to  extend  or  shorten  time 
because  this  authority  is  set  forth  in  Proposed 
Rule  17. 

The  term  "side"  is  used  in  the  proposed 
rule  to  indicate  that  the  time  allowed  by  the 
rule  is  afforded  to  opposing  interests  rather 
than  to  individual  parties.  See  Rule  34(b), 
Fed.  R.  App.  P.  If  mulUple  appellants  or 
appellees  have  a  common  interest,  they  may 
constitute  only  a  single  side. 

(c)  Participation  of  commissioners.  A 
member  of  the  Commission  who  was 
not  present  at  the  oral  argument  may 
participate  in  the  decision  of  the 
proceeding,  provided  that  he  or  she  has 
reviewed  the  transcript  of  such 
argument  prior  to  such  participation, 
The  decision  shall  state  whether  the 
required  review  was  made. 

(d)  Petition  for  rehearing.  A  petition 
for  rehearing  by  the  Commission  shall 
be  filed  within  10  days  after  entry  of  the 
order  complained  of.  or  within  such 
time  as  the  Commission  may  prescribe 
upon  request  of  the  party  if  made  within 
the  foregoing  10  day  period.  The 
petition  for  rehearing  shall  clearly  state 
the  specific  matters  upon  which 
rehearing  is  sought. 

(e)  Leave  to  adduce  additional 
evidence.  A  party  may  file  a  motion  for 
leave  to  adduce  additional  evidence  at 
any  time  prior  to  issuance  of  a  decision 
by  Jie  Commission.  Such  motion  shall 
show  with  particularity  that  such 
additional  evidence  is  material  and  that 
there  were  reasonable  grounds  for 
failure  to  adduce  such  evidence 
previously.  Upon  such  motion,  or  upon 
its  own  motion,  the  Commission  may 
hear  additional  evidence,  may  remand 
the  proceeding  to  a  self-regulatory 
organization  or  may  remand  or  refer  the 
proceeding  to  a  hearing  officer  for  the 
taking  of  additional  evidence. 

Comment:  The  proposed  Rules  of  Practice 
would  apply  to  self-regulatory  organization 
proceedings  as  well  as  proceedings  initiated 
before  the  Commission.  Consistent  with  this 
broad  scope,  provisions  relating  to  self 
regulatory  organization  proceedings  would 
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be  deleted  from  Exchange  Act  rules  and 
integrated  into  the  Rules  of  Practice.  See 
Comment.  Proposed  Rule  1(a).  To  this  end. 
Proposed  Rule  28(e)  would  modify  Existing 
Rule  21(d)  to  provide  for  the  remand  of  a  case 
to  a  seJf-regulatory  organization 

Exchange  Act  Rule  19d-3(e)  currently 
provides  that  the  Commission  may  "direct 
that  the  record  under  review  be 
supplemented  *   *   *  ."  Under  this  standard 
the  Commission  has  remanded  cases  to  a  self- 
regulatory  organization  to  allow  additional 
evidence  See  Jerome  U.  Burke.  Adm.  Pro. 
File  No.  3-7326  (Feb.  26,  1991)  (Order 
Granting  Motion  to  Remand);  David  Arm. 
.^dm.  Pro.  File  No.  3-6575  (Apr.  1. 1987) 
(Order  Remanding  Proceedings).  The 
propojed  standard  for  allowing  additional 
evidence  is  based  on  the  standards  of 
Existing  Rule  21(d)  of  the  Rules  of  Practice 
and  Exchange  Act  Rule  19d-3(e).  which 
requires  that  additional  evidence  be 
"material."  The  proposed  rule  would 
eliminate  the  separate  standard  of 
■relevancy,"  which  applies  to  a  motion,  sua 
sponte,  by  the  Commission  to  adduce 
additiqaal  evidence  under  Rule  19d-3(e). 

(ERs  aO.  21(c)) 

Rule  29.        Record  Before  the 
Commission;  Basis  for  Determinations; 
Contents;  Certification. 

The  Commission  shall  determine  each 
matter  on  the  basis  of  the  record. 
Normally,  the  Commission  should  issue 
its  opinion  within  nine  months  of  the 
date  of  the  briefing  schedule  order 
required  in  each  case  pursuant  to  Rule 
27(a}. 

Comment:  The  requirement  that  the 
Commission  determine  each  matter  based  on 
the  record  is  taken  from  Existing  Rule  21(c). 
Consistent  with  the  recommendations  of  the 
Task  Force  to  establish  guidelines  for  the 
completion  of  all  the  major  phases  of  the 
adjudicatory  process,  the  rule  also  specifies 
a  normative  time  limit  as  to  when  the 
Commission  should  issue  its  decision.  The 
guideline  is  a  goal  for  the  average  case,  not 
a  limit  to  be  applied  to  any  particular  case. 
In  some  proceedings,  more  than  nine  months 
from  the  issuance  of  the  briefing  order  will 
be  necessary.  The  guideline  imposes  no 
affirmative  obligations  on  the  Commission 
and  confers  on  respondents  or  other  persons 
no  right  to  a  decision  within  a  particular 
time. 


(ER  20) 

(a)  Contents  of  record.  The  record  in 
every  proceeding  for  final  decision 
before  the  Commission  shall  include: 

(1)  The  order  instituting  proceedings, 
any  notice  of  hearing  and  any 
amendments  to  them; 

(2)  Any  applications,  submissions, 
pleadings  and  moving  papers,  and  any 
amendments,  motions,  objections,  and 
exceptions  to  or  regarding  them; 

(3)  Any  stipulations,  proofs  of  service, 
transcripts  of  testimony,  evidence, 
including  any  exhibits  received  into 


evidence,  and  any  final  environmental 
impact  statement  (including  any 
supplement  thereto)  prepaiisd  in 
connection  with  the  proceedings,  as 
well  as  any  public  comments  received 
thereon  and  any  Commission  responses 
to  such  comments; 

(4)  Any  written  communications 
accepted  by  the  hearing  officer  pursuant 
to  Rule  13; 

(5)  With  respect  to  a  request  to 
disquahfy  a  hearing  officer  or  to  allow 
the  hearing  officer's  withdrawal  under 
Rule  15(d).  any  affidavits  or  testimony 
taken  and  the  decision  made  in 
connection  with  the  request; 

(6)  Any  proposed  findings  and 
conclusions; 

(7)  Any  initial  decisions  and  orders; 
and 

(8)  Any  petitions  for  review. 

Comment:  Under  the  proposed  rule, 
subparagraphs  have  been  arranged 
chronologically  in  the  order  in  which  their 
components  might  be  present  in  a  typical 
administrative  proceeding.  The  substantive 
provisions  of  existing  subparagraphs  (l)(vi)  - 
(x)  and  (xiv)  have  been  redrafted  and 
combined  into  new  subparagraphs. 
Subparagraph  (xiii)  has  been  split  into  new 
subparagraphs  (7)  and  (8)  and  modified. 
Subparagraphs  (iv)  and  (x)  would  be  deleted 
from  the  proposed  rule  because,  with  the 
widespread  avanability  of  photocopying 
equipment,  they  are  unnecessary. 

Subparagraph  (2)  was  deleted  because  it 
was  not  followed  in  practice.  The  proposed 
rules  would  still  require  the  hearing  officer 
to  certify  the  contents  of  the  record.  See 
paragraph  (b),  below,  and  Proposed  Rule 
25(c)  (ER  16(f)).  Subparagraph  (3)  was 
deleted  because,  with  the  widespread 
availability  of  photocopying,  documents 
received  into  evidence  should  be  physically 
introduced  as  an  exhibit,  unless 
extraordinary  circumstances  make  it 
inappropriate  to  do  so. 

(b)  Transmittal  of  items  part  of  the 
record.  The  hearing  officer  may.  at  any 
time,  transmit  to  the  Director  of  the 
Office  of  Filings.  Information  and 
Consumer  Services  motions,  briefs, 
original  exhibits  or  any  other  materials 
filed  with  or  accepted  into  evidence  by 
the  hearing  officer.  The  hearing  officer 
shall  maintain  a  written  record  of  all 
items  so  transmitted.  Promptly  after  the 
close  of  the  hearing,  the  hearing  officer 
shall  transmit  to  the  Director  of  the 
Office  of  Filings.  Information  and 
Consumer  Services  a  final  list  of  the 
filings,  exhibits  or  other  materials  which 
are  part  of  the  record  in  the  proceeding. 
The  hearing  officer  shall  transmit  to  the 
Director  the  originals  of  any  filings, 
exhibits  or  other  materials  which  were 
filed  with  or  accepted  into  evidence  by 
the  hearing  officer  and  have  not  been 
previously  transmitted  to  the  Director 
by  the  hearing  officer. 


Comment:  The  Task  Force  recommended 
that  new  procedures  be  developed  for  the 
filing  and  safekeeping  of  adminisUative 
proceedings  case  records.  The  Director  of  the 
Office  of  Filings,  Information  and  Consumer 
Services  ("OFICS")  is  the  Commission's 
records  custodian.  Because  exhibits  and 
other  filings  are  accepted  into  the  record  by 
the  hearing  officer  during  the  course  of  the 
hearing,  the  hearing  officer  must  forward 
copies  of  these  materials  to  the  Director  in 
order  for  OFICS  to  maintain  the  docket, 
prepare  an  index,  as  required  by  Proposed 
Rule  25(c)  (ER  16(f))  and  certify  the  record  as 
required  by  paragraph  (c).  below.  The  record 
handling  requirements  of  the  proposed  rule 
clarify  and  streamline  the  existing 
requirements.  The  substance  of  the  last 
sentence  of  t.he  existing  rule  is  incorporated 
in  paragraph  (c).  below. 

(c)  Transmittal  of  record  to 
Commission.  Within  15  days  after  the 
last  date  set  for  filing  briefs  to  the 
Commission,  or  at  such  other  time  as 
the  Commission  may  direct  after  receipt 
of  a  petition  or  application  for  review, 
and  prior  to  any  oral  argument  before 
the  Commission,  the  Director  of  the 
Office  of  Filings.  Information  and 
Consumer  Services  shall  certify  the 
entire  record  to  the  Commission. 

Comment:  Proposed  paragraph  (c)  is  based 
on  the  last  sentence  of  Existing  Rule  20(a)(4). 
Under  the  existing  rule  the  record  is  to  be 
certified  to  the  Commission  "promptly." 
Under  the  proposed  rule,  a  specific  time  for 
certification  of  the  record.  15  days,  is 
specified.  The  existing  rule  also  excludes 
firom  the  documents  to  be  physically 
transmitted  documents  which  comprise  part 
of  the  Commission's  official  records.  Under 
the  proposed  rule  all  documents  would  be 
transmitted.  Because  of  the  availability  of 
photocopying,  certified  copies  of  official 
documents  should  be  available  and  be  a  part 
of  the  record. 

(d)  Retention  of  documents  not 
admitted  in  evidence;  substitution  of 
copies.  (1)  Documents  offered  in 
evidence  during  the  course  of  a  bearing 
but  excluded  by  the  hearing  officer,  and 
documents  marked  for  identification  but 
not  offered  as  exhibits,  shall  not  be 
considered  as  a  part  of  the  record,  but 
any  such  document  shall  be  retained  in 
the  custody  of  the  Commission. 

(2)  With  the  consent  of  the  parties  a 
copy  may  be  substituted  for  a  document 
that  is  retained  pursuant  to  the 
provisions  of  this  paragraph. 

(e)  Correction  of  transcript.  Prior  to 
the  filing  of  the  first  posthearing  brief, 
a  party  may  move  that  the  hearing 
officer  correct  the  transcript,  provided, 
however,  that  other  than  with  leave  of 
the  hearing  officer,  proposed  corrections 
should  l>e  submitted  within  60  days  of 
the  day  of  the  proceeding  from  which 
the  transcript  was  made.  Proposed 
corrections  of  the  transcript  may  be 
submitted  to  the  hearing  officer  by 
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stipulation  of  the  parties,  or  by  a  motion 
by  any  party.  Upon  notice  to  all  parties 
to  the  proceeding,  the  hearing  officer 
may,  by  order,  specify  corrections  of  the 
transcript. 

Comracnt:  The  existing  rule  requires 
corrections  to  be  submitted  on  a  "timely" 
basis,  but  gives  no  guidance  as  to  what  that 
means.  The  proposed  rule  limits  motions  for 
correction  of  the  transcript  to  a  60-day  period 
after  the  transcript  was  made.  Requests  for 
correction  of  the  transcript  should  be  by 
motion.  SpeciRcation  of  corrections  should 
be  made  by  order.  Since  orders  are  served  on 
all  parties  and  are  part  of  the  record,  the 
sep>arate  provision  for  these  requirements  in 
the  existing  rules  is  deleted  from  the 
proposed  rule. 

(f)  Scandalous  or  impertinent  matter. 
Any  scandalous  or  impertinent  matter 
contained  in  any  brief  or  pleading  or  in 
connection  with  any  oral  presentation 
in  a  proceeding  may  be  stricken  on 
order  of  the  Commission  or  the  hearing 
officer. 

(ER  26) 

Rule  30.        Review  by  the  Commission 
of  Determinations  at  a  Delegated  Level. 

(a)  Scope  of  rule.  This  rule  is 
applicable  only  to  review  of 
determinations  made  pursuant  to 
authority  delegated  in  Subpart  A, 
Organization  and  Program  Management, 
17  CFR  200.1  et  seq.  This  rule  does  not 
apply  to  determinations  made  by  a  duty 
officer  or  by  a  hearing  officer  pursuant 
to  these  rules.  Review  of  determinations 
made  by  a  duty  officer  is  governed  by 
the  provisions  of  17  CFR  200.42(c). 
Review  of  determinations  made  by  a 
hearing  officer  is  governed  by  Rules  18 
and  26. 

Comment:  Commission  review  of 
determinations  made  pursuant  to  delegated 
authority  is  required  and  governed  by 
Exchange  Act  Section  4A.  The  Commission 
has  delegated  decision-making  to  hearing 
officers,  division  directors  and  other  senior 
staff,  and  to  a  single  commissioner,  acting  as 
duty  officer.  Because  of  the  differing  nature 
of  matters  delegated  to  hearing  officers, 
senior  staff  or  a  duty  officer,  the 
Commission's  rules  provide  different 
mechanisms  for  review  of  determinations 
depending  upon  who  made  the  decision. 
Both  the  existing  and  the  proposed  Rules  of 
Practice  address  only  those  determinations 
made  pursuant  to  delegated  authority  by 
division  directors  and  other  senior  staff. 
Review  of  decisions  by  a  duty  officer  is 
governed  by  17  CFR  200.42(c). 

(b)  Petition  for  review;  procedure.  A 
party  or  any  person  aggrieved  by  a 
determination  made  by  delegated 
authority  may  seek  review  of  the 
decision  by  filing  a  written  notice  of 
intention  to  petition  for  review  within 
five  days  after  actual  notice  to  the  party 
of  the  determination  complained  of  or 


service  of  notice  of  the  determination 
pursuant  to  Rule  32,  whichever  is 
earlier.  The  notice  shall  identify  the 
petitioner,  the  determination 
complained  of,  and  shall  be 
accompanied  by  a  notice  of  appearance 
pursuant  to  Rule  2(d).  Within  five  days 
after  such  notice  has  been 
communicated,  the  person  seeking 
review  shall  file  a  petition  for  review 
containing  a  clear  and  concise  statement 
of  the  issues  to  be  reviewed  and  the 
reasons  review  is  appropriate.  The 
petition  shall  include  exceptions  to  any 
findings  of  fact  or  conclusions  of  law 
made,  together  with  supporting  reasons 
for  such  exceptions  based  on 
appropriate  citations  to  such 
documentary  record  as  may  exist.  These 
reasons  may  be  stated  in  summary  form. 

Comment:  Decisions  pursuant  to  delegated 
authority  by  senior  staff  often  involve  matters 
which  are  highly  time-sensitive.  Generally 
the  record  for  such  a  determination  consists 
of  documents  only  and  is  not  extensive.  The 
review  process  under  both  the  existing  and 
proposed  rules  is  therefore  simple  and 
requires  a  prompt  decision  by  a  party  as  to 
whether  review  will  be  sought. 

Notwithstanding  the  need  for  prompt 
action,  under  the  existing  rule  there  is  an 
unrealistically  short  period  to  initiate  the 
process  for  petitioning  for  review  of  a 
decision  made  pursuant  to  delegated 
authority.  A  party  has  either  one  day  afler 
actual  notice  of  an  adverse  determination  or 
five  days  after  mailing  of  the  notice  (whether 
or  not  the  notice  arrives),  whichever  is 
shorter.  Under  the  propKised  rule,  a  party  or 
other  aggrieved  person  may  file  a  notice  of 
intent  to  petition  for  review  within  five  days 
after  actual  notice  of  the  decision,  or  within 
five  days  after  service  of  a  written  decision 
pursuant  to  Rule  32,  whichever  is  earlier. 

Notice  of  a  decision  pursuant  to  delegated 
authority  may  be  conveyed  by  any  means, 
including  a  telephone  call.  While  a  decision 
should  also  be  served  pursuant  to  Proposed 
Rule  32,  receipt  of  service  is  not  necessary  in 
order  to  trigger  the  five-day  period  to  initiate 
review.  The  proposed  rule  also  adds  a  cross- 
reference  to  the  requirement  of  Rule  2  to  file 
a  notice  of  appearance  at  the  time  the  notice 
of  intention  to  petition  for  review  is  filed. 
The  proposed  rule  further  adds  a  description 
of  what  information  should  be  included  in 
the  petition  for  review.  The  required 
information  is  essentially  the  same  as  that 
required  for  a  petition  for  review  of  a  hearing 
officer's  initial  decision.  See  Proposed  Rule 
26(c). 

(c)  Review  by  the  commission  on  its 
own  initiative.  The  Commission  may,  on 
its  own  initiative,  order  review  of  any 
determination  at  a  delegated  level  at  any 
time  provided,  however,  that  where 
there  are  one  or  more  parties  to  the 
matter,  review  by  the  Commission  on  its 
own  initiative  shall  not  be  ordered  more 
than  ten  days  after  the  determination. 
The  vote  of  one  member  of  the 
Commission,  conveyed  to  the  Secretary, 


shall  be  sufficient  to  bring  a  matter 
before  the  Commission  for  review. 

Comment:  Existing  Rule  26(d)  was  adopted 
in  1963  to  implement  the  authority  granted 
to  the  Commission  by  Congress  in  1962  to 
delegate  decision  making  to,  among  others, 
subordinate  employees.  See  Securities  Act 
Release  No.  4588  (Mar.  8, 1963)  (adopting 
release).  See  generally  Public  Law  No.  87- 
592,  76  Stat.  394  (codified,  as  amended,  in 
section  4  A  of  the  Exchange  Act).  The  text  of 
the  rule  has  remained  unchanged  since  its 
adoption. 

The  existing  rule  provides  that  the 
Commission  may  order  review  of  any 
determination  at  a  delegated  level  "at  any 
time."  When  a  decision  pursuant  to 
delegated  authority  involves  a  party, 
however,  some  time  limit  is  necessary,  so 
that  decisions  achieve  finality.  The  existing 
rule  therefore  further  provides  that  "any 
review  by  the  Commission  on  its  own 
initiative  will  be  ordered  within  five  days 
where  there  are  parties  to  or  intervenors  in 
the  matter."  The  Commission's  ability,  as 
well  as  its  need  to  review  delegated  decisions 
by  subordinate  employees  other  than  hearing 
officers  is  more  limited  in  practice  than  the 
language  of  the  rule  may  suggest.  First, 
t>ecause  of  the  large  number  of  decisions 
made  pursuant  to  delegated  authority,  the 
Commission  is  not  informed  in  most 
instances  when  such  a  decision  is  made.  To 
give  Commissioners  notice  of  each  such 
decision  would  be  inefficient  and 
impractical.  Absent  notice  of  a  decision,  the 
Commission  is  not  able  to  initiate  review  sua 
sponte.  Second,  there  are  few  matters  of 
consequence  decided  by  delegated  authority 
as  to  which  there  would  not  be  a  party  or 
intervenors. 

In  practice,  the  authority  to  review 
decisions  on  the  Commission's  own  initiative 
is  very  rarely  used.  When  the  staff  has  a 
controversial  issue  to  decide  which  it  could 
address  pursuant  to  delegated  authority,  it 
will  ordinarily  consult  with  the 
Commissioners  individually,  or  will  submit 
the  matter  to  the  Commission  for  formal 
action.  Under  the  proposed  rule  the 
Commission  would  have  10  days  from  the 
determination,  instead  of  five,  to  review  a 
matter  on  its  own  initiative.  A  10-day  period 
provides  a  more  realistic  period  of  time  for 
an  unusual  matter  to  be  reported  to  and  acted 
on  by  the  Commission.  Comment  is 
requested  as  to  whether  the  period  for 
Commission  review  should  t>e  retained  at 
five  days  or  extended  to  15  days.  Comment 
is  also  requested  as  to  whether  the  time  limit 
on  Commission  review  of  delegated  action 
should  apply  to  all  matters,  whether  or  not 
there  are  parties. 

The  proposed  rule  incorporates  the 
provisions  of  section  4  A  that  the  vote  of  a 
single  conunissioner  shall  be  sufficient  to 
bring  a  matter  l)efore  the  Commission  for 
review. 

(d)  Standards  for  grant  of  review.  The 
Commission  shall  review  any  decision 
made  by  delegated  authority  which  it 
would  be  required  to  review  pursuant  to 
Rule  26(0  if  the  decision  were  the  initial 
decision  of  a  hearing  officer. 
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Comment:  The  prop>osed  rule  cross- 
references  the  standards  for  granting  review 
which  are  set  forth  at  Proposed  Rule  26(f). 
The  standards  are  established  by  section 
4A(b)  of  the  Exchange  Act. 

(e)  Effect  of  delegated  determination; 
stays,  etc.  Any  determination  pursuant 
to  delegated  authority  shall  have 
immediate  effect  and  be  deemed  the 
action  of  the  Commission.  Upon 
commimication  to  the  Secretary  of  a 
notice  of  intention  to  petition  for  review 
as  provided  in  paragraph  (b)  hereof,  or 
of  the  vote  of  a  Commissioner  that  a 
matter  be  reviewed,  as  provided  in 
paragraph  (c)  hereof,  the  determination 
pursuant  to  delegated  authority  (except 
a  determination  to  grant  a  stay  of  action 
by  the  Commission  or  a  self-regulatory 
organization]  shall  thereafter  be  stayed 
until  the  Commission  orders  otherwise. 
An  order  directing  review  on  the 
Commission's  own  initiative  or  granting 
a  petition  for  review  of  a  determination 
made  by  delegated  authority  will  set 
forth  the  time  within  which  any  party 
or  other  person  may  file  a  statement  in 
support  of  or  in  opposition  to  the 
determination  whether  a  stay  should  be 
granted  or  continued  and  whether  oral 
argument  will  be  heard.  As  against  any 
person  who  shall  have  acted  in  reliance 
upon  any  determination  at  a  delegated 
level,  any  stay  or  any  modification  or 
reversal  by  the  Commission  of  such 
determination  shall  be  effective  only 
from  the  time  such  person  receives 
actual  notice  of  such  stay,  modification 
or  reversal. 

Comment:  Under  the  existing  rule  a  request 
for  review  of  a  decision  taken  by  delegated 
authority  stays  the  decision  for  which  review 
is  sought.  The  proposed  rule  makes  clear  that 
the  vote  of  a  Commissioner  that  a  matter  be 
reviewed  has  the  same  effect. 

A  decision  to  grant  a  stay  may  be  made  by 
the  General  Counsel  pursuant  to  delegated 
authority.  See.  e.g..  17  CFR  200.30-14(5). 
Requests  for  stays  of  a  decision  by  a  self- 
regulatory  organization  arise  with  some 
regularity  from  persons  seeking  review  of  the 
decision.  Under  the  existing  rule,  a  stay  can 
be  overturned  by  the  self-regulatory 
organization  if  it  simply  files  a  petition  for 
review  of  the  decision  to  enter  the  stay.  This 
anomaly  has  been  eliminated  in  the  proposed 
rule. 

(ER  22) 

Rule  31.       Filing  Formalities. 

(a)  Length  and  form  of  briefs.  All 
briefs  filed  with  the  Commission  or  with 
a  hearing  officer  containing  more  than 
10  pages  shall  include  a  table  of 
contents  and  a  table  of  cases 
(alphabetically  arranged),  statutes,  and 
other  authorities  cited,  with  references 
to  the  pages  of  the  brief  wherein  they 
are  cited.  Opening  and  opposition  briefs 
shall  not  exceed  50  pages  and  reply 


briefs  shall  not  exceed  25  pages, 
exclusive  of  pages  containing  the  table 
of  contents,  table  of  cases,  and  any 
addendum,  except  writh  leave  of  the 
Commission  or  a  hearing  officer. 

Comment:  Under  both  the  existing  and 
proposed  rules  there  is  a  single  standard  for 
the  length  of  briefs  in  proceedings  before  the 
Commission  and  hearing  officers.  Under  Rule 
28(g)  of  the  Federal  Rules  of  Appellate 
Procedure,  the  longest  brief  filed  without 
special  permission  of  the  court  is  50  pages. 
The  Task  Force  concluded  that  other  than 
with  leave  of  the  Commission  matters  briefed 
to  the  Commission  did  not  warrant  more  than 
50  pages.  It  may  not  be  appropriate  to  apply 
this  same  limit  to  briefs  submitted  to  a 
hearing  officer.  As  does  the  Commission,  a 
hearing  officer  has  the  authority  to  extend  the 
limits  for  briefs  in  particular  cases.  The  page 
limit  prescribed  by  rule  should  be  sufficient, 
however,  to  discourage  such  requests.  Given 
that  briefs  before  a  hearing  officer  may 
pncompass  proposed  findings  of  fact  and 
conclusions  of  law,  see  Proposed  Rule  25(a), 
comment  is  requested  as  to  whether  the  page 
limit  for  briefe  prior  to  an  initial  decision 
should  be  60,  75  or  100  pages. 

(b)  Paper,  spacing,  type.  All  papers 
filed  under  these  rules  shall  be 
typewritten  or  printed,  such  that,  in  the 
opinion  of  the  Commission,  copies 
suitable  for  computer  scanning  or 
microfilming  can  be  produced 
therefrom.  All  papers  shall  be  plainly 
legible  and  shall  be  on  one  grade  of 
unglazed  white  paper  mea.suring  no 
larger  than  8V2  x  11  inches.  To  the 
extent  that  the  reduction  of  larger 
documents  would  render  them  illegible, 
such  documents  may  be  filed  on  paper 
larger  than  8V2  x  11  inches  in  size.  All 
papers  should  have  left  hand  margins  at 
least  IV2  inches  vdde,  shall  be  bound  on 
the  left-hand  side,  and  shall  be  double- 
spaced,  with  single  spaced,  indented 
quotations,  and,  if  printed,  they  shall  be 
in  either  10  or  12-point  type. 

(c)  Signatures.  All  papers  must  be 
dated  and  signed  as  provided  in  Rule 
10. 

Comment:  Signature  requirements  are  set 
forth  in  Proposed  Rule  10. 

(d)  Title  page.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  of  the  Commission,  the 
title  of  the  proceeding,  the  names  of  the 
parties,  the  subject  of  the  particular 
paper  or  pleading,  and  the  file  number 
assigned  to  the  proceeding. 

Comment:  Existing  Rule  22(i)  was  deleted 
because  of  the  availability  of  overnight  mail, 
ainnail,  and  courier  services. 


(ERs  22(h)  (k),  23(d)) 

Rule  32.        Orders,  Rulings  and 
Decisions. 

(ER  23(d)) 

(a)  Service.  In  every  proceeding, 
copies  of  rulings  by  the  Commission  or 
a  hearing  officer  on  all  written  motions, 
and  all  other  decisions  or  orders  of  the 
Commission  or  a  hearing  officer 
(including  those  pursuant  to  delegated 
authority)  shall  be  served  pursuant  to 
one  of  the  methods  set  forth  in  Rule 
5(b),  by  the  Secretary  or  other  duly 
designated  officer  of  the  Commission  on 
all  parties  and  other  participants. 

Comment:  Under  Proposed  Rule  5  the 
obligation  of  a  party  or  other  participant  to 
serve  copies  of  its  filings  arises  only  in 
proceedings  where  an  order  instituting 
proceedings  has  been  entered  or  an 
application  for  review  of  a  determination  by 
a  self-regulatory  organization  has  been  filed. 
Proceedings  such  as  applications  for 
registration  being  conducted  by  delegated 
authority  at  a  staff  level  do  not  require  the 
formalities  of  a  service  rule.  By  contrast,  the 
Commission  is  obligated  to  serve  a  copy  of 
any  ruling  or  decision  it  makes  on  all  pariies 
and  non-party  participants,  regardless  of  the 
type  or  phase  of  the  proceeding. 

(ER  22(h)) 

(b)  Signature  on  orders.  All  orders  of 
the  Commission  shall  be  signed  by  the 
Secretary  or  such  other  person  duly 
authorized  by  the  Commission. 

Comment:  This  paragraph  is  based  on 
Existing  Rule  22(h). 

(ER  22(k)) 

(c)  Availability  of  orders  for 
inspection.  An  order  shall  be  available 
for  inspection  by  the  public  from  and 
after  the  date  of  the  entry,  unless  it  is 
a  nonpublic  order.  A  nonpubfic  order 
shall  be  available  for  inspection  from 
and  after  the  date  of  entry  by  any  person 
entitled  to  inspect  it. 

Comment:  This  paragraph  of  Proposed 
Rule  32  is  based  on  Existing  Rule  22(k).  The 
portions  of  the  existing  rule  that  would  be 
deleted  are  included  in  Proposed  Rule  6. 

(ER  25) 

Rule  33.        Applications  for 
Confidential  Treatment  of  Certain 
Matters;  Transcripts  of  Private 
Hearings. 

(a)  Applications  for  confidential 
treatment.  Any  person  may  file  an 
application  with  the  Commission,  or 
with  the  hearing  officer  if  one  is 
assigned,  requesting  confidential 
treatment  of  material  pursuant  to  the 
provisions  of  Clause  30  of  Schedule  A 
of  the  Securities  Act  of  1933  and  Rule 
406  thereunder,  section  24(b)(2)  of  the 
Securities  Exchange  Act  of  1934  and 
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Rule  24b-2  thereunder,  section  22(b)  of 
the  Public  Utility  Holding  Company  Act 
of  1935  and  Rule  104  thereunder, 
section  45(a)  of  the  Investment 
Company  Act  of  1940  and  Rule  45a-l 
thereunder,  or  section  210(a)  of  the 
Investment  Advisers  Act  of  1940,  or  any 
other  applicable  statute  or  rule.  The 
application  shall  be  accompanied  by  a 
sealed  copy  of  the  materials  as  to  which 
confidential  treatment  is  sought. 

CoouBeat:  The  last  two  sentences  of  the 
existing  rule  would  be  moved  to  paragraph 
(b)  of  this  rule.  Under  Proposed  Rule  S(a) 
motiOM  requesting  confidaQtial  treatmant 
may  be  filed  ex  parte.  Ordinarily,  if  there  is 
more  than  one  party  to  a  proceeding,  the 
Commission  or  hearing  officer  should  require 
some  notice  of  the  filing  to  other  parties.  An 
application  for  confidential  treatment  can 
describe  generally  the  material  to  be 
protected,  without  revealing  confidential 
details.  Any  brief  in  support  of  the 
application  and  the  material  as  to  which 
confidential  treatment  would  Im  sought 
would  accompany,  but  not  be  a  part  of  the 
application.  Comment  is  requested  as  to 
whether  the  filing  of  an  application  for 
confidential  tieetment  should  be  permitted 
ex  parte. 

(b)  Pmceiure  for  supplying  additional 
information  in  confidential  treatment 
cases.  In  any  case  in  which  an 
application  for  confidential  treatment  is 
made,  the  Commission,  in  its  discretion, 
or  the  hearing  officer  in  his  or  her 
discretion,  may  require  the  parson 
desiring  the  confidential  treatment  to 
furnish  in  writing  additional 
information  with  respect  to  the  grounds 
for  its  objection  to  public  disclosure. 
Failure  to  supply  the  information  so 
requested  within  14  days  bom  the  date 
of  receipt  by  the  registrant  of  a  notice  of 
the  information  required  shall  be 
deemed  a  waiver  of  the  objection  to 
public  disclosure  of  that  portion  of  the 
information  to  which  the  additional 
information  relates,  unless  the 
Commission  or  the  hearing  officer  shall 
otherwise  order  for  good  cause  shown  at 
or  before  the  expiration  of  such  14-day 
period. 

Comment:  The  provision"-  of  this  paragraph 
are  based  on  the  last  two  sentences  of 
Existing  Rule  25(a).  The  propoaed  rule 
modifies  the  existing  rules  to  permit  the 
Commission  or  the  hearing  officer  to  request 
additional  inftjrmation  as  to  any  request  for 
confidential  treatment,  not  only  those 
scheduled  £ar  bearing. 

(c)  Confidentiality  of  materials 
pending  decision.  (1)  Upon  request  of 
the  person  making  an  application  for 
confidential  treatment,  motions  and 
other  filings  relating  to  the  application 
shall  be  placed  under  seal  upon  filing. 
All  motions,  filings,  orders,  transcripts 
and  other  papers  concerning 
confidentikl  treatment,  shall,  imless 


otherwise  ordered  by  the  Commission, 
be  for  the  confidential  use  only  of  the 
hearing  officer,  the  Commiason,  the 
parties  and  counsel.  Matarials 
containing  information  as  to  which 
confidential  treatment  is  sought  shall  be 
made  available  to  the  public  only  in 
accordance  with  orders  of  the 
Commission,  and/or  the  applicable 
provisions  of  Rule  406  under  the 
Securities  Act  of  1933.  Rule  24b-2 
under  the  Securities  Exchange  Act  of 
1934.  Rule  104  under  the  Public  Utility 
Holding  Company  Act  of  1935,  section 
45  of  the  Investment  Company  Act  of 
1940  and  Rule  45a-l  under  that  Acf.  or 
section  210(a)  of  the  Investment 
Advisers  Act  of  1940.  the  Freedom  of 
Information  Act  or  any  other  appUcable 
statutes. 


The  provisions  of  this  paragraph 
are  based  on  Existing  Rule  25(b)  The  existing 
provisions  were  modified  to  ntake  clear  that 
all  parties  or  other  participtants  in  a 
proceeding  concerning  an  application  fcr 
confidential  treatment  have  an  obligation  to 
keep  the  subject  matter  of  the  application 
confidential  pending  its  final  determination. 
The  proposed  rule  has  been  revised  to  reflect 
that  availabihty  of  materials  to  the  public 
may  be  suWect  to  the  requirements  of  the 
Freedom  of  Information  Act  as  well  as  other 
applic^le  statutes. 

(2)  If  an  initial  decision  is  to  be  issued 
in  coimection  with  a  proceeding  where 
confidential  treatment  is  granted,  each 
page  of  such  decision  shall  contain  a 
statement  that  such  decision  is 
nonpublic 

(3)  Any  order  of  the  Commission 
sustaining  or  denj'ing  an  application  for 
confidential  treatment  shall  be  made 
available  to  the  publia  Any  finding  or 
opinion  issued  by  a  hearing  officer  or  by 
the  Conunission  in  any  proceeding 
relating  to  confidential  treatment  shall 
be  made  public  at  such  time  as  the 
material  filed  confidentially  is  made 
available  to  the  public. 

(d)  Purchase  of  transcripts  of  private 
hearings.  Transcripts  of  private  nearings 
vkrill  be  supplied  to  the  parties  at  the 
prescribed  rates. 

(ERs  27,  28) 

Rule  34.       Adjudications  Not 
Required  To  Be  Determined  on  the 
Reoird  After  Notice  and  Opportimity 
for  Hearing. 

(a)  Scope  of  the  rule.  This  rule  applies 
to  every  case  of  adjudication  (as  defined 
in  5  U.S.C.  551)  pursuant  to  any  statute 
which  the  Commission  administers, 
where  adjudication  is  not  required  to  be 
determined  on  the  record  after  notice 
and  opportunity  for  hearing  and  which 
the  Commission  has  not  chosen  to 
determine  on  the  record  after  notice  and 
opportimity  for  hearing. 


(ER  27) 

(b)  Procedure.  In  every  case  of 
adjudication  under  this  rule,  the 
Commission  shall: 

(1)  Give  prompt  notice  of  any  adverse 
action  or  final  disposition  to  any  person 
who  has  requested  the  Commission  to 
make  (or  not  to  make)  any  such 
adjudication:  and 

(2)  Furnish  to  any  such  p>erson  a 
written  statement  of  reasons  therefor. 
Additional  procedures  may  be  specified 
in  rules  relating  to  specific  types  of  such 
adjudications;  where  any  such  rule 
provides  for  the  publication  of  a 
Commission  order,  notice  of  the  action 
or  disposition  shall  be  deemed  to  be 
given  by  such  publication. 

(c)  Contents  of  the  record.  In  any  case 
of  adjudication  described  in  paragraph 
(a)  above,  if  the  Commission  provides 
notice  and  opportimity  for  the 
submission  of  written  comments  by 
parties  to  the  adjudication  or,  as  the 
case  may  be,  by  other  interested 
persons,  written  comments  received  on 
or  before  the  closing  date  for  comments, 
imless  accorded  confidential  treatment 
pursuant  to  statute  or  rule  of  the 
Commission,  become  a  part  of  the 
public  record  of  the  adjudication.  The 
Commission,  in  its  discretion,  may 
accept  and  include  in  the  public  record 
written  comments  filed  with  the 
Commission  after  the  closing  date. 

Comment:  Existing  Rule  27  and  Existing 
Rule  28  both  concern  adjudications  not 
required  to  be  determined  on  the  record  after 
notice  and  opportunity  for  a  hearing.  These 
two  rules  have  been  combined  into  Proposed 
Rule  34  The  proposed  rule  specifies  certain 
procedures  fbir  proceedings  which  are  not 
required  by  the  Administrative  Procedure 
Act  to  be  "on  the  record"  adjudications,  and 
for  which  the  Commission  does  not.  by  order, 
direct  other  procedures  to  be  used.  For 
example,  while  most  enforcement  matters, 
even  those  not  required  to  be  "on  the 
record,"  are  determined  after  an  "on  the 
record"  type  hearing  before  an  administrative 
law  judge  pursuant  to  an  order  instituting 
proceedings,  regulatory  matters  not  required 
to  be  "on  the  record"  are  determined  less 
formally,  and  would  be  subject  to  the 
requirements  of  this  rule. 

(ER29) 

Rule  35.        Applications  by  Barred 
Individuals  fiar  Consent  To  Associate 
with  Registered  Brokers,  Dealers. 
Municipal  Securities  Dealers, 
Government  Securities  Brokers, 
Government  Securities  Dealers, 
Investment  Advisers,  Investment 
Companies  or  Transfer  Agents. 

Comment:  The  preliminary  note  in  Existing 
Rule  35  follows  the  text  of  Propoaed  Rule  35. 

(a)  Scojpe  of  rule.  Applications  for 
Commission  consent  to  associate,  o?  to 
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change  the  terms  and  conditions  of 
association,  with  a  registered  broker, 
dealer,  municipal  securities  dealer, 
government  securities  broker, 
government  securities  dealer, 
investment  adviser,  investment 
company  or  transfer  agent  may  be  made 
pursuant  to  this  rule  where  a 
Commission  order  bars  the  individual 
from  association  with  a  registered  entity 
and: 

(1)  Such  barred  individual  seeks  to 
become  associated  with  an  entity  that  is 
not  a  member  of  a  self-regulatory 
organization;  or 

(2)  The  order  contains  a  proviso  that 
application  may  be  made  to  the 
Commission  after  a  specified  period  of 
time. 

(b)  Form  of  application.  Each 
application  shall  be  supported  by  an 
affidavit,  manually  signed  by  the 
applicant,  which  addresses  the  factors 
set  forth  in  paragraph  (d)  of  this  rule. 
One  original  and  four  copies  of  the 
application  shall  be  filed  pursuant  to 
Rule  5.  Each  application  shall  include 
as  exhibits: 

(1)  A  copy  of  the  Commission  order 
imposing  the  bar; 

(2)  An  undertaking  by  the  applicant  to 
notify  immediately  ^e  Commission  in 
writing  if  any  information  submitted  in 
support  of  the  application,  while 
pending,  becomes  materially  false  or 
misleading; 

(3)  A  copy  of  a  completed  Form  U- 
4,  where  the  applicant's  proposed 
association  is  with  a  broker-dealer  or 
municipal  securities  dealer; 

(4)  A  copy  of  a  completed  Form  MSI>- 
4,  where  the  applicant's  proposed 
association  is  with  a  bank  municipal 
securities  dealer; 

(5)  The  information  required  by  Form 
ADV  with  respect  to  the  applicant, 
where  the  applicant's  proposed 
association  is  with  an  investment 
adviser;  and 

(6)  A  written  statement  by  the 
proposed  employer  that  describes: 

(i)  The  terms  and  conditions  of 
employment  and  supervision  to  be 
exercised  over  such  applicant  and, 
where  applicable,  by  such  applicant; 

(ii)  The  qualifications,  experience, 
and  disciplinary  records  of  the  proposed 
supervisor(s)  of  the  applicant; 

(iii)  The  compliance  and  disciplinary 
history,  during  the  two  years  preceding 
the  filing  of  the  application,  of  the  office 
in  which  the  applicant  will  be 
employed;  and 

(iv)  The  names  of  any  other  associated 
persons  in  the  same  office  who  have 
previously  been  barred  by  the 
Commission,  and  whether  they  are  to  be 
supervised  by  the  applicant. 


(c)  Required  showing.  The  applicant 
shall  make  a  showing  satisfactory  to  the 
Commission  that  the  proposed 
association  would  be  consistent  with 
the  public  interest. 

(d)  Factors  to  be  addressed.  The 
affidavit  required  by  paragraph  (b)  shall 
address  each  of  the  following: 

(1)  The  time  period  which  has  elapsed 
since  the  imposition  of  the  bar; 

(2)  Any  restitution  or  similar  action 
taken  by  the  applicant  to  recompense 
any  person  injured  by  the  misconduct 
that  resulted  in  the  bar; 

(3)  The  applicant's  compliance  with 
the  order  imposing  the  bar; 

(4)  The  appUcant's  employment 
during  the  period  subsequent  to 
imposition  of  the  bar; 

(5)  The  capacity  or  position  in  which 
the  applicant  proposes  to  be  associated; 

(6)  The  manner  and  extent  of 
supervision  to  be  exercised  over  such 
apphcant  and,  where  applicable,  by 
such  applicant; 

(7)  Any  relevant  courses,  seminars, 
examinations  or  other  actions 
completed  by  the  applicant  subsequent 
to  imposition  of  the  bar  to  prepare  for 
his  or  her  return  to  the  securities 
business;  and 

(8)  Any  other  information  material  to 
the  application. 

(e)  Notification  to  applicant  and 
written  statement.  In  the  event  an 
adverse  recommendation  is  proposed  by 
the  staff  with  respect  to  an  application 
made  pursuant  to  this  rule,  the 
applicant  shall  be  so  advised  and 
provided  with  a  WTitten  statement  of  the 
reasons  for  such  recommendation.  The 
applicant  shall  then  have  30  days  to 
submit  a  written  statement  in  response. 

(f)  Concurrent  applications.  The 
Commission  will  not  consider  any 
application  submitted  pursuant  to  this 
rule  if  any  other  application  for  consent 
to  associate  concerning  the  same 
applicant  is  pending  before  any  self- 
regulatory  organization. 

Note:  This  rule  governs  applications  by 
certain  persons,  barred  by  Commission  order 
from  association  with  brokers,  dealers, 
municipal  securities  dealers,  government 
securities  brokers,  government  securities 
dealers,  investment  advisers,  investment 
companies  or  transfer  agents,  for  consent  to 
become  so  associated.  Applications  made 
pursuant  to  this  rule  must  show  that  the 
proposed  association  would  be  consistent 
with  the  public  interest.  In  addition  to  the 
information  specifically  required  by  the  rule, 
applications  should  be  supplemented,  where 
appropriate,  by  written  statements  of 
individuals  (other  than  the  applicant)  who 
are  competent  to  attest  to  the  applicant's 
character,  employment  performance,  and 
other  relevant  information.  Intentional 
misstatements  or  omissions  of  fact  may 
constitute  criminal  violations  of  18  U.S.C. 
1001  et  seq.  and  other  provisions  of  law. 


The  nature  of  the  supervision  that  an 
applicant  will  receive  or  exercise  as  an 
associated  person  with  a  registered  entity  is 
an  important  matter  bearing  upon  the  public 
interest.  In  meeting  the  burden  of  showing 
that  the  proposed  association  is  consistent 
with  the  public  interest,  the  application  and 
supporting  documentation  must  demonstrate 
that  the  proposed  supervision,  procedures,  or 
terms  and  conditions  of  employment,  are 
reasonably  designed  to  prevent  a  recurrence 
of  the  conduct  that  led  to  imposition  of  the 
bar.  As  an  associated  person,  the  applicant 
will  be  limited  to  association  in  a  specified 
capacity  with  a  particular  registered  entity 
and  may  also  be  subject  to  specific  terms  and 
conditions. 

Normally,  the  applicant's  burden  of 
demonstrating  that  the  proposed  association 
is  consistent  with  the  public  interest  will  be 
difficult  to  meet  where  the  applicant  is  to  be 
supervised  by.  or  is  to  supervise,  another 
barred  individual.  In  addition,  where  an 
applicant  wishes  to  become  the  sole 
proprietor  of  a  registered  entity  and,  thus,  is 
seeking  Commission  consent 
notwithstanding  an  absence  of  supervision, 
the  applicant's  burden  will  be  difficult  to 
meet. 

In  addition  to  the  factors  set  forth  in 
paragraph  (d)  of  this  rule,  the  Commission 
will  consider  the  nature  of  the  findings  that 
resulted  in  the  bar  when  making  its 
determination  as  to  whether  the  proposed 
association  is  consistent  with  the  public 
interest.  In  this  regard,  attention  is  directed 
to  Rule  5(e)  of  the  Commission's  Rules  on 
Informal  and  Other  Procedures  1 7  CFR 
202.5(e).  Among  other  things,  Rule  5(e)  sets 
forth  the  Commission's  policy  "not  to  permit 
a  *   *   •  respondent  (in  an  administrative 
proceeding)  to  consent  to  *   •   •  (an)  order 
that  imposes  a  sanction  while  denying  tho 
allegations  in  the  •   •   *  order  for 
proceedings."  Consistent  with  the  rationale 
underlying  that  policy,  and  in  order  to  avoid 
the  appearance  that  an  application  made 
pursuant  to  this  rule  was  granted  on  the  basis 
of  such  denial,  the  Commission  will  net 
consider  any  application  that  attempts  to 
reargue  or  collaterally  attack  the  findings  that 
resulted  in  the  Commission's  bar  order. 

(ER  23(e)) 

Rule  36.        Receipt  of  Petitions  for 
Review  Pursuant  to  28  U.S.C.  2112(a)(1) 

Commission  receipt  pursuant  to  28 
U.S.C.  2112(a)(1)  of  copies  of  petitions 
for  judicial  review  of  Commission  orders 
where  petitions  for  review  are  filed  in 
two  or  more  courts  of  appeals  with 
respect  to  the  same  order  The 
Commission  officer  and  office 
designated  to  receive,  pursuant  to  28 
U.S.C.  2112(a)(1).  copies  of  petitions  for 
review  of  Commission  orders,  from  the 
persons  instituting  the  review 
proceedings  in  a  court  of  appeals,  are 
the  Secretary  and  the  Office  of  the 
Secretary  at  the  Commission's 
Headquarters  in  Washington.  DC.  10 
copies  of  the  petition  shall  be 
submitted.  Each  copy  shall  state  on  its 
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face  that  it  is  being  submitted  to  the 
Commission  pursuant  to  28  U.S.C.  2112 
by  the  person  or  persons  who  filed  the 
petition  in  the  court  of  appeals. 

(ERA) 

Rule  37.        laauuice.  Amendment  and 
Repeal  of  Rnles  of  General  Application. 

(a)  By  petition.  Any  person  desiring 
the  issuance,  amendment  or  repeal  oFa 
rule  of  general  application  may  file  a 
petition  therefor  with  the  Secretary. 
Such  petition  shall  include  a  statement 
setting  forth  the  text  or  the  substance  of 
any  proposed  rule  or  amendment 
desired  or  specifying  the  rule  the  repeal 
of  which  is  desired,  and  stating  the 
nature  of  his  or  her  interest  and  his  or 
her  reasons  for  seeking  the  issuance, 
amendment  or  repeal  of  the  rule.  The 
Secretary  shall  acknowledge.  In  writing, 
receipt  of  the  petition  and  refer  it  to  the 
appropriate  division  or  office  for 
consideration  and  recommendation. 
Such  recommendations  shall  be 
transmitted  with  the  petition  to  the 
Commission  for  such  action  as  the 
Commission  deems  appropriate.  The 
Secretary  shall  notify  the  petitioner  of 
the  action  taken  by  the  Commission. 

(b)  Notice  of  proposed  issuance, 
amendment  or  repeal  of  rules.  Except 
where  the  Commission  finds  that  notice 
and  public  procedure  are  impracticable, 
uimecessary,  or  contrary  to  the  public 
interest,  whenever  the  Coounission 
proposes  to  issue,  amend,  or  repeal  any 
rule  or  regulation  of  general  application 
other  than  an  interpretive  rule,  general 
statement  of  policy,  or  a  rule  of  agency 
organization,  procedure,  or  practice,  or 
any  matter  relating  to  agency 
management  or  personnel  or  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  ti.ere  shall  first  be  published 
in  the  Federal  Register  a  notice  of  the 
proposed  action.  Such  notice  shall 
include: 

(1)  A  statement  of  the  time,  place,  and 
nature  of  the  rulemaking  proceeding, 
with  particular  reference  to  the  manner 
in  which  interested  persons  shall  be 
afforded  the  opportunity  to  participate 
in  &  jch  proceeding; 

(2)  Reference  to  the  authority  under 
which  the  rule  is  proposed;  and 

(3)  The  terms  or  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved. 

Rules  Relating  to  Temporary  Sanctions 

(ER  None) 

Rule  38.        Expedited  Consideration  of 
Proceedings. 

In  every  proceeding  in  which  an 
apphcation  for  a  temporary  sanction  is 
pending,  or  a  temporary  sanction  or 


order  suspending  temporarily  the 
effectiveness  of  an  exemption  from 
registration  pursuant  to  Regulations  A. 
B,  E  or  F  under  the  Securities  Act,  17 
CFR  230.261,  230.336,  230.610  and 
230.656,  is  in  effect,  or  an  order 
suspending  temporarily  the  privilege  of 
appearing  before  the  Commission  under 
Rule  2(e)(3)  is  in  effect,  every  hearing 
shall  be  held  and  every  decision  shall  be 
rendered  at  th  •  earliest  possible  time, 
consistent  with  the  Commission's  or  the 
hearing  officer's  other  responsibilities. 

ComBMBt:  Proposed  Rule  38  requires  the 
expeditious  conduct  of  ail  proceedings  in 
which  a  temporary  sanction  or  temporary 
suspension  of  an  exemption  from  registration 
pursuant  to  Securities  Act  Regulations  A,  B, 
E  or  F,  or  a  temporary  suspension  from 
practice  before  the  Commission  under 
Existing  Rule  2(eK3)  ("temporary 
suspensions")  is  sought  or  pending, 
including  proceedings  to  determine  whether 
to  make  a  temporary  sanction  or  suspension 
permanent.  The  term  "temporary  sanction"  is 
defined  in  Proposed  Rule  1(c)  to  mean  a 
temporary  cease-and-desist  order  or  a 
temporary  suspension  of  the  registration  of  a 
broker,  dealer,  municipal  securities  dealer, 
government  securities  broker,  government 
securities  dealer  or  transfer  agent.  Temporary 
suspensions  involve  sunmiary  proceedings 
which  differ  significantly  from  proceedings 
to  suspend  the  registration  of  a  registered 
entity  or  to  issue  a  temporary  cease-and- 
desist  order.  Accordingly,  they  were  not 
included  in  the  definition  of  temporary 
sanction. 

The  proposed  rule  requires  that  "every 
hearing  shall  be  held  and  every  decision 
shall  be  rendered  at  the  earliest  possible 
time,  consistent  with  the  Commission's  or 
the  hearing  officer's  other  responsibilities." 
This  standard  is  derived  from  two  sources. 
First,  by  statute,  when  a  temporary  cease- 
and-desist  order  is  entered  ex  parte  and  the 
respondent  timely  seeks  Commission  review 
of  the  decision,  the  Coounission  must  hold 
a  bearing  and  render  its  decision  "at  the 
earliest  possible  time."  See.  e.g..  Exchange 
Act  section  2lC(dMl).  IS  U.S.C  7au-3{d)(l). 
See  also  Proposed  Rule  43(c)  (implementing 
Exchange  Act  section  2lC(d)(l)).  Second, 
Existing  Rule  2(e)(3)(iii)  of  the  Rules  of 
Practice  contains  an  essentially  identical 
standard.  That  rule  requires  that  proceedings 
in  connection  with  Commission  review  of 
temporary  suspensions  of  persons  appearing 
or  practicing  before  the  Commission  "be 
expedited  in  every  way,  consistent  with  the 
Commission's  other  responsibilities." 

Applications  far  temporary  sanctions 
generally  arise  as  a  resuH  of  exigent 
circumstances.  Expedited  consideration  of 
the  decision  whether  to  enter  a  temporary 
sanction  is  necessary  both  to  protect  the 
public  from  harm  by  promptly  restraining 
improper  ongoing  or  threatened  activities 
and  to  protect  the  rights  of  respondents,  who 
may  be  adversely  a^cted  merely  by  an 
application  for  a  temporary  sanction  even  if 
the  sanction  is  ultimately  denied.  See  Barry 
V.  Barchi.  443  U.S.  55.  73  (1979)  (Brennan, 
)..  concurring  in  part)  (even  a  temporary 


sanction  can  do  "irreparabllel  damage"). 
After  a  temporary  sanction  is  entered, 
fairness  to  the  public — especially  those 
persons  harmed  by  violative  conduct — and  to 
the  respondent,  further  dictates  expediting 
additional  proceedings  to  determine  quickly 
whether  a  permanent  sanction  and  olber 
appropriate  relief  are  warranted 

(ER  None) 

Rale  39.        Applications  for  a 
Temporary  Suspension  of  a  Registered 
Entity  or  for  a  Temporary  Cease-and- 
Desist  Order. 

(a)  How  made.  A  request  for  entry  of 
a  tmnporary  suspension  of  a  registered 
entity  or  a  temporary  cease-and-desist 
order  shall  be  made  by  application  filed 
by  the  Division  of  Enforcement.  The 
application  shall  consist  of  a  proposed 
order  to  show  cause  whether  a 
temporary  sanction  should  be  imposed 
and.  if  a  proceeding  for  a  permanent 
sanction  has  not  already  been 
commenced,  a  proposed  order 
instituting  proceedings  to  determine 
whether  a  permanent  sanction  should 
be  imposed.  The  application  shall  be 
filed  with  the  Secietary.  not  a  hearing 
officer.  If  the  Secretary  is  imavailable, 
the  application  may  be  filed  with  the 
duty  officer. 

(b)  Accompanying  documents.  The 
application  shall  be  accompanied  by  a 
declaration  of  facts  signed  by  a  person 
with  knowledge  of  the  facts  contained 
therein,  a  memorandum  of  fwints  and 
authorities,  and  a  proposed  order 
imposing  a  temporary  sanction. 

(c)  Waiver  of  filing  of  accompanying 
documents.  Upon  motion  by  the 
Division  of  Enforcement,  the 
Commission,  in  its  discretion,  may 
waive  the  filing  of  any  or  all  of  the 
documents  that  are  required  to 
accompany  the  application  pursuant  to 
paragraph  (b).  provided  that,  if  the 
Commission  waives  the  filing  of  a 
written  declaration  of  facts,  the  Division 
of  Enforcement  shall  make  an  oral 
declaration  of  the  facts  supporting  the 
issuance  of  a  temporary  sanction. 

(d)  Record  of  proceedings.  After  an 
application  has  been  filed,  proceedings 
in  which  a  party  appears  in  person 
before  the  Commission,  particularly  ex 
parte  presentations  made  by  the 
Division  of  Enforcement,  should  be 
recorded,  transcribed  or  otherwise 
memorialized  to  the  extent  that 
circumstances  permit. 

Comment:  Proposed  Rule  39  requires  a 
request  for  a  temporary  cease-and-desist 
order  or  a  iemponry  suspension  be  made  by 
application,  not  motion,  to  emphasize  that 
the  time  limitation  governing  the  filing  of  an 
opposition  to  a  motion  does  not  apply.  The 
rule  also  specifies  various  documents  to  be 
filed  together  with  the  application. 


Federal  Register  /  Vol.  58,  No.  223  /  Monday.  November  22,  1993  /  Proposed  Rules  61765 


By  statute,  the  Commission  may  suspend 
temporarily  the  registration  of  a  broker, 
dealer,  municipal  securities  dealer, 
government  securities  dealer  or  transfer 
agent,  only  pending  the  completion  of  an 
ongoing  proceeding  to  determine  whether  to 
revoke  the  registration.  See  Exchange  Act 
sections  15(b)(5),  15  U.S.C.  78o(b)(5): 
.    15B(c](3).  15  U.S.C.  78o-4(c)(3);  15C(c)(l)(B). 
15  U.S.C.  78c>-5(c)(l)(B);  and  17A(c)(4);  15 
use.  78q-l{c)(4).  Similarly,  a  temporary 
cease-and-desist  order  may  be  issued  only 
pending  a  proceeding  to  determine  whether 
to  issue  a  permanent  sanction.  See,  e.g., 
Exchange  Act  section  2lC(c)(l),  15  U.S.C. 
78u-3{c)(l).  In  either  type  of  proceeding,  if 
an  order  instituting  proceedings  has  not 
already  been  issued,  a  proposed  order  is 
required  so  that  one  can  be  issued 
simultaneously  with  the  order  im[>osiag  or 
scheduling  a  hearin^  with  respect  to  a 
temporary  sanction. 

The  rule  requires  that  the  application  for 
a  temporary  cease-and-desist  order  or  a 
temporary  suspension  of  a  registered  entity 
be  made  in  writing  and  supported  by  a 
declaration  of  facts  and  a  memorandum  of 
points  and  authorities.  These  requirements 
are  patterned  af^er  those  in  Rule  65(b)  of  the 
Federal  Rules  of  Civil  Procedure  for 
temporary  restraining  orders.  The  rule 
requires  a  declaration  of  facts  and  a 
memorandum  of  p)oints  and  authorities  in 
order  to  pmvide  the  Commission  with  a 
clearly  articulated  record  on  which  to  base 
the  temporary  suspension  or  temporary 
cease-and-desist  order.  A  declaration  may  be 
made  by  a  staff  member  or  any  other  person 

For  the  sake  of  efficiency,  the  proposed 
rule  requires  advance  preparation  of  a 
proposed  order  to  show  cause  why  sanctions 
should  not  be  issued  and  a  proposed  order 
imposing  sanctions.  The  order  to  show  cause 
would  be  issued  if  a  hearing  is  held  prior  to 
imposing  sanctions.  Should  the  Commission 
decide  after  a  hearing,  or  in  the  case  of  a 
tempwrary  cease-and-desist  order,  even 
without  a  hearing,  that  a  situation  warrants 
a  temporaiy  sanction,  the  order  imposing 
sanctions  can  be  signed  promptly,  with  such 
modifications  as  may  be  appropriate. 

The  proposed  rule  also  specifies  that 
required  documents  are  to  be  filed  with  the 
Secretary.  TTie  Secretary  would  promptly 
forward  such  documents  to  each 
Commissioner.  Unlike  other  filings  which 
could  be  made  with  a  hearing  officer  (if  one 
had  been  assigned  pursuant  to  Proposed  Rule 
5(e)),  a  request  for  a  temporary  suspension  or 
a  temporary  cease-and-desist  order  must  be 
filed  with  ike  Secretary  even  when  it  arises 
in  an  ongoing  proceeding. 

Proposed  Rule  39  incorporates  provisions 
granting  the  Commission  flexibility  to  assure 
that  immediate  action  can  be  taken  to  impose 
a  temporaiy  sanction  if  warranted.  In  order 
to  accommodate  emergencies  arising  outside 
regular  business  hours,  the  proposed  rule 
provides  that  if  the  Secretary  is  unavailable, 
an  application  for  a  temporary  suspension 
order  or  a  temporary  cease-and-desist  order 
can  be  made  directly  to  the  duty  officer.  In 
addition,  upon  oral  or  written  motion  by  the 
Division  of  Enforcement,  Proposed  Rule  39 
provides  that  the  Conunission  can  waive  the 
requirement  to  file  a  written  declaration  of 


fects,  a  memorandum  of  points  and 
authorities,  and  a  proposed  order  imposing  a 
temporary  sanctioa  The  waiver  may  be 
complete  (in  which  case  no  accompanying 
doaunents  must  be  filed)  or  partial. 

The  Task  Force  believes  that  a  written 
declaration  of  facts  should  be  filed  in 
virtually  every  case.  The  sole  exception  to 
this  practice  might  be  where  there  are  such 
extraordinary,  exigent  ciromistances  that  the 
Director  or  an  Associate  Director  of  the 
Division  of  Enforcement  informs  the 
Commission  that  any  delay  in  the  entry  of  an 
order  would  be  contrary  to  the  public 
interest.  The  proposed  rule,  however, 
conmiits  the  decision  whether  to  waive  the 
filing  of  any  or  all  accompanying  documents 
solely  to  the  Commission's  discretion. 

The  Task  Force  requests  comment  as  to 
whether  the  standard  for  granting  a  waiver 
should  require  a  specific  finding  of  need,  for 
example,  allowing  a  waiver  "when,  in  the 
Commission's  opinion,  the  preparation  of 
these  papers  would  be  impracticable  or 
•,vould  cause  undue  delay."  Comment  is  also 
requested  as  to  whether,  when  a  waiver  is 
granted,  the  rule  should  require  that  the 
temporary  order  include  the  reason  for  the 
waiver. 

It  was  suggested  to  the  Task  Force  that  the 
preparation  of  a  declaration  or  other 
accompanying  documents  would  unduly 
complicate  requests  for  issuance  of  a 
temporary  order-  The  Task  Force  requests 
comment  as  to  whether  the  requirement  to 
file  a  declaration  and/or  other  accompanying 
documents  should  be  modified  so  that  such 
documents  are  required  only  if  the 
Commission  determines  that  they  are 
necessary  in  a  particular  case. 

Paragraph  (d)  requires  that  proceedings  be 
recorded  to  the  extent  circumstances  permit. 
This  requirement  is  triggered  only  after 
proceedings  are  formally  instituted  and  an 
application  for  temporary  rekef  has  been 
filed.  If  an  application  for  a  temporary 
sanction  is  heard  by  the  Commission  in  a 
proceeding  at  which  the  Division  of 
Enforcement  makes  a  presentation  during 
regular  business  hours,  the  proceeding 
ordinarily  would  be  recorded  and  a  transcript 
would  be  prepared  by  the  Secretary.  If  an 
application  is  heard  by  the  duty  officer, 
particularly  on  an  evening  or  weekend,  it 
may  not  be  feasible  to  record  the 
proceedings.  When  the  respondent  is  present 
at  a  proceeding,  the  lack  of  a  recording  is  not 
as  great  a  source  of  concern.  However,  if  the 
respondent  is  not  present,  particular  effort 
should  be  made  to  have  the  proceedings 
recorded,  transcribed  or  otherwise 
memorialized  to  the  extent  circumstances 
permit.  Minutes  taken  by  the  Secretary  or 
another  person  would  satisfy  this 
requirement. 

The  lack  of  a  recording  or  transcription, 
even  where  there  has  been  an  ex  parte 
presentation,  will  not  affiect  the  validity  of 
the  proceedings,  although  the  respondent 
would  ordinarily  be  entitled  to  minutes  or  a 
recording  if  available.  A  nonpublic 
Commission  meeting  at  which  the 
Commission  deliberates  with  respect  to  a 
filed  application  ordinarily  is  recorded.  Such 
meetings,  however,  are  not  "proceedings 
before  the  Commission  in  which  a  party 


appears"  in  person  and  are  therefore  outside 
the  scope  of  this  rule.  The  contents  of  such 
meetings  are  privileged  and  confidential  and 
ordinarily  would  not  be  available  to  the 

parties. 

(ER  None) 

Rule  40.        Notice  and  Opportunity  To 
Be  Heard  on  an  Application  for  a 
Temporary  Sanction. 

(a)  Notice.  Notice  to  a  respondent  of 
an  application  for  a  temporary  sanction 
shall  be  given  by  serving  the  application 
pursuant  to  Rule  5(b)  or  by  any  means 
calculated  to  give  actual  notice, 
including  telephone  or  facsimile 
transmission. 

(b)  Hearing.  A  hearing  on  an 
application  for  a  temporary  sanction 
shall  be  held  before  the  Commission  or 
a  hearing  officer.  One  or  more  of  the 
parties  may  participate  by  telephone  or 
other  remote  means.  In  the  event  the 
hearing  is  held  before  the  Ck)mmission 
or  a  panel  of  Commissioners,  the 
Chairman  shall  preside  or  designate  a 
Commissioner  to  preside.  The  person 
presiding  shall  rule  on  the  admissibility 
of  evidence  and  other  procedural 
matters,  including  but  not  limited  to 
those  enumerated  in  paragraph  (c)  of 
this  rule,  provided,  however,  that  each 
Commissioner  present  shall  be  afforded 
a  reasonable  opportunity  to  ask 
questions  of  the  witnesses  or  counsel.  If 
the  Chairman  is  absent  or  unavailable  at 
the  time  of  hearing  and  no  other 
Commissioner  has  been  designated  to 
preside,  the  duty  officer  on  the  day  the 
hearing  begins  shall  preside  or  designate 
a  presiding  Commissioner. 

(c)  Evidence.  The  form  of  evidence  to 
be  offered,  the  amount  of  evidence  that 
may  be  offered,  the  time  allowed  for 
argument,  and  the  time  allowed,  if  any, 
for  the  submission  of  briefs,  proposed 
findings  and  conclusions,  and 
exceptions  to  the  decisions  or 
recommendations,  if  any,  of  a  hearing 
officer,  shall  be  determined  solely  in  the 
Commission's  discretion. 

Conunent:  Hearings  held  pursuant  to  the 
Commission's  authority  to  impose  a 
temporary  sanction  are  not  required  to  be 
formal,  "on  the  record"  adjudications  within 
the  meaning  of  the  Administrative  Procedure 
Act,  5  U.S.C.  554,  55&-57.  Chemical  Waste 
Management,  Inc.  v.  EPA,  873  F.2d  1477. 
1481-62  PC.  Cir.  1989)  (no  presumption 
that  a  statutory  "hearing"  requirement 
compels  the  agency  to  undertake  a  formal 
"hearing  on  the  record").  A  full,  trial-type 
evidentiary  hearing  will  not  ordinarily  be 
held  because  of  the  exigent  nature  of  the 
proceedings,  the  temporary  nature  of  any 
sanction,  and  the  opportunity  for  immediate 
post-sanction  review,  either  by  a  federal 
district  court  or  by  the  full  Conunission  if  a 
hearing  officer  issues  an  initial  decision.  See 
Boddiev.  Connecticut.  401  U.S.  371.  378 
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(1971)  ("The  formality  and  procedural 
requisites  for  the  hearing  can  vary, 
depending  upon  the  importance  of  the 
interests  involved  and  the  nature  of  the 
subsequent  proceedings."). 

In  the  past,  requests  by  the  staff  for  a 
temporary  suspension  of  a  broker  or  dealer 
pursuant  to  Exchange  Act  section  15(b)(5),  15 
U.S.C  78o(b)(S),  were  heard  by  an 
administrative  law  judge.  Although  a  hearing 
on  an  application  for  a  temporary  sanction 
could  still  be  delegated  to  an  administrative 
law  judge  under  the  proposed  rule,  the  Task 
Force  recommends  that  applications  for 
temporary  sanctions  be  heard  by  the 
Commission  or  a  single  Ck]mmissioner  acting 
as  the  duty  officer. 

Proposed  Rule  40(a)  provides  that  notice  of 
a  hearing  on  a  temporary  sanction  shall  be 
given  by  any  means  calculated  to  give  actual 
notice.  Written  notice  or  service  pursuant  to 
Proposed  Rule  5(b)  is  not  required. 

Proposed  Rule  40(b)  provides  that  a 
hearing  may  be  conducted  with  one  or  more 
parties  participating  by  telephone  or  other 
remote  means,  such  as  a  video  link.  Because 
of  the  emergency  nature  of  cases  in  which 
temporary  sanctions  are  sought,  respondents, 
their  counsel  and  the  participating 
Commission  staff  may  not  be  in  Washington, 
DC,  where  the  Commission  ordinarily  meets. 
The  proposed  rule  anticipates  that  cases 
arising  out  of  investigations  in  the 
Commission's  Regional  Offices  most  distant 
from  Washington  will  result  in  hearings 
where  a  person  may  not  be  able  to  be 
physically  present. 

Paragraph  (b)  also  establishes  a  procedure 
for  conducting  hearings  before  one  or  more 
Commissioners.  If  the  Chairman  is  present, 
he  or  she  shall  preside.  In  the  absence  of  the 
Chairman,  a  Conmiissioner  designated  by  the 
Chairman  shall  preside.  Authorizing  the 
Chairman  to  designate  someone  to  preside 
provides  the  greatest  flexibility  to  permit  the 
Commissioner  with  the  most  appropriate 
experience  to  preside  if  that  person  is  not  the 
Chairman  or  the  Chairman  cannot  be  present. 

Proposed  Rule  40(c)  makes  clear  that  the 
hearing  does  not  have  to  be  a  formal,  trial- 
type  proceeding.  The  amount  t)f  process  due 
will  vary  based  on  the  facts  and 
circumstances  of  each  case.  See  Boddie,  401 
U.S.  at  378.  The  Commission  may  limit  the 
form  of  evidence  (for  example,  whether  live, 
by  affidavit,  deposition  or  video  recording), 
the  duration  of  the  hearing  (for  example,  by 
restricting  the  time  for  argument)  or 
posthearing  procedures.  Relevant  factors  in 
making  these  determinations  may  include, 
among  others,  the  risk  of  harm  to  investors 
or  the  public,  the  interest  of  the  respondent 
In  not  being  subject  erroneously  to  sanctions, 
the  nature  of  the  alleged  or  threatened 
violations,  the  potential  effect  of  a  sanction 
on  the  respondent  and  the  likely  duration  of 
the  sanction  before  opportunity  for  further 
bearings. 

The  interests  of  investors  and  the  public 
must  be  balanced  against  those  of  the 
respondent.  On  the  one  hand,  all  other  things 
being  equal,  the  greater  the  risk  of  harm  to 
the  public,  the  less  reason  to  delay  a  decision 
on  a  temporary  sanction  In  order  to  permit 
a  more  formal  or  protracted  hearing.  On  the 
other  hand,  every  case  will  have  some 


element  of  apparent  risk  to  the  public.  The 
extent  of  this  risk  must  be  measured  against 
the  reliability  of  evidence  that  a  violation 
occurred  or  may  occur  and  the  effect  of  a 
temporary  sanction  on  the  respondent.  The 
less  certain  or  self-evident  the  evidence  of 
wrongdoing,  the  greater  the  respondent's 
interest  in  additional  process.  Also,  the 
greater  the  effect  of  a  sanction,  the  more 
process  may  be  due.  In  some  cases,  even  a 
temporary  sanction  may  effectively 
determine  a  respondent's  ultimate  fate  from 
a  practical  or  business  standpoint.  In  other 
cases,  a  temporary  sanction  may  only  limit 
certain  activities  of  an  individual  while 
allowing  other  activities  to  continue 
unimpeded. 

The  nature  of  the  violations — an  intricate 
net  capital  issue,  or  a  "garden  variety"  fraud 
concerning  the  inuninent  violation  of  a 
limitation  on  the  closing  of  a  "best  efforts,  all 
or  none"  offering — will  also  influence  the 
extent  of  evidence  needed  and  the  form  the 
evidence  might  take.  See,  e.g.,  Mathews  v. 
Eldridge,  424  U.S.  319,  343-44  (1976); 
Fuentes  v.  Shevin,  407  U.S.  67,  87  n.l8 
(1972). 

Further,  the  hearing  should  not  be  viewed 
in  isolation.  In  all  cases,  after  a  Commission 
hearing,  respondents  have  immediate  access 
to  a  U.S.  district  court  to  seek  review  of  the 
Commission's  sanction  order  followed  by  a 
prompt  full  blown  trial  on  the  merits  of  a 
permanent  sanction.  These  factors  tend  to 
support  the  fairness  of  an  informal  hearing 
process  when  swift  action  appears  necessary. 
Other  factors  also  may  be  relevant.  Just  as  a 
court  must  set  the  amount  of  time  allowed  for 
a  trial  in  light  of  its  total  caseload  or 
deadlines  in  other  cases,  so  must  the 
Commission  balance  the  need  to  conclude 
expeditiously  a  case  involving  temporary 
sanctions  against  its  other  responsibilities. 

In  summary,  the  scope  of  the  hearing  will 
depend  on  the  particular  circumstances  of 
each  case.  See  Eldridge.  424  U.S.  at  348  ("All 
that  is  necessary  is  that  the  procedures  be 
tailored,  in  light  of  the  decision  to  be  made, 
'to  the  capacities  and  circumstances  of  those 
who  are  to  be  heard,'  *  *  *  to  insure  that 
they  are  given  a  meaningful  opportunity  to 
present  their  case."  (citation  omitted)). 

(ER  None) 

Rule  41.        Preparation  and  Review  of 
an  Initial  Decision  Whether  to  Impose 
a  Temporary  Sanction. 

(a)  Preparation  of  an  initial  decision. 
Where  a  hearing  officer  is  to  prepare  an 
initial  decision  with  respect  to  whether 
to  issue  a  temporary  sanction,  the 
Secretary  shall  serve  the  record  in  the 
proceedings  upon  the  hearing  officer  the 
day  after  either  the  conclusion  of  the 
hearing  or  the  fiUng  of  the  last  brief 
called  for  by  tbe  hearing  officer, 
whichever  is  later.  The  hearing  officer 
shall  file  his  or  her  initial  decision  with 
the  Secretary  at  the  earliest  possible 
time,  normally  within  three  days  after 
service  of  the  record. 

Comment:  While  the  Task  Force 
recommends  that  applications  for  temporary 


sanctions  be  heard  by  the  Conmiission  or  the 
duty  officer,  the  Conmiission  could  also 
assign  a  matter  to  a  hearing  officer.  For 
example,  the  Commission  could  make  such 
an  assignment  when  an  application  for  a 
temporary  sanction  has  arisen  during  the 
course  of  a  proceeding  already  assigned  to  a 
hearing  officer.  When  a  matter  is  assigned  to 
a  hearing  officer,  however,  a  temporary 
sanction  imposed  by  the  hearing  officer 
would  not  take  effect  until  the  decision  either 
is  affirmed  by  the  Commission  or  becomes  a 
final  decision  of  the  Commission  by  the 
passage  of  time.  See  Proposed  Rule  24(c). 

The  proposed  rule  provides  for  expedited 
service  of  the  record  and  expedited 
preparation  of  an  initial  decision. 

(b)  Review  of  an  initial  decision.  Any 
party  may  seek  review  of  an  initial 
decision  which  imposes  or  denies,  in 
whole  or  in  part,  a  temporary  sanction, 
by  filing  a  petition  for  review,  together 
with  a  supporting  brief,  within  five  days 
after  receipt  of  the  initial  decision. 
Unless  otherwise  ordered,  an  opposition 
brief  shall  be  filed  within  five  days  after 
receipt  of  the  original  brief,  and  a  reply 
brief  may  be  filed  within  three  days  of 
receipt  of  the  opposition  brief 

Comment:  The  rule  provides  for  expedited 
review  of  an  initial  decision  whether  to 
impose  a  temporary  sanction.  The  petition 
for  review  is  accompanied  by  briefs.  Where 
there  is  a  cross  appeal,  both  parties  will  file 
an  opening  brief,  and  the  Commission  will 
issue  an  order  establishing  a  schedule  for 
opposition  and  reply  briefs. 

(ER  None) 

Rule  42.        Issuance  of  a  Temporary 
Cease-and-Desist  Order  After  Notice 
and  Opportunity  for  Hearing. 

(a)  Requirement  for  notice  and 
opportunity  for  hearing.  A  temporary 
cease-and-desist  order  shall  be  entered 
only  after  notice  and  opportunity  for  a 
hearing  unless  the  requirements  of  Rule 
43  are  met. 

(b)  Basis  for  issuance.  A  temporary 
cease-and-desist  order  shall  be  issued 
only  if  the  Commission  determines, 
based  on  specific  facts  shown  by  written 
or  oral  declaration  pursuant  to  Rule  39, 
that  a  violation,  threatened  violation  or 
continuation  of  a  violation  specified  in 
an  order  instituting  proceedings  for  a 
permanent  cease-and-desist  order  is 
likely  to  result  in  significant  dissipation 
or  conversion  of  assets,  significant  harm 
to  investors  or  substantial  harm  to  the 
public  interest  (including  losses  to  the 
Securities  Investor  Protection 
Corporation)  prior  to  completion  of 
proceedings  on  the  permanent  cease- 
and-desist  order. 

Comment:  Proposed  Rule  42  incorporates 
the  statutory  criteria  for  issuance  of  a 
temporary  cease-and-desist  order  when  the 
order  is  preceded  by  notice  and  an 
opportxmity  to  be  heard.  Proposed  Rule  42(b) 
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requires  a  written  or  oral  declaration  setting 
forth  facts  that  establish  that  there  is  a  thtBat 
of  harm  that  the  Commission  determines 
meets  the  statutory  standard  for  imposition  of 
a  temporary  cease-and-desist  order.  See.  e.g., 
Exchange  Act  section  21C(c)(l). 


(c)  Content,  scope  and  form  of  order. 
Every  temporary  cease-and-desist  order 
granted  shall: 

(1)  Describe  the  basis  for  its  issuance, 
including  a  description  of  the  violation, 
dissipation  or  conversion  of  assets  or 
harm  likely  to  result  without  the 
issuance  of  an  order; 

(2)  Describe  in  reasonable  detail,  and 
not  by  reference  to  the  order  instituting 
proceedings  or  any  other  document,  the 
act  or  acts  the  respondent  is  to  take  or 
refrain  from  taking; 

(3)  Be  indorsed  with  the  date  and 
hour  of  issuance;  and 

(4)  Be  issued  forthwith  and  entered  of 
record. 

Comment:  Proposed  Rule  42(c)  requires 
that  the  temporary  cease-and-desist  order 
describe  the  basis  for  the  order  and  the  acts 
that  the  respondent  is  to  take  or  refrain  from 
taking  to  comply  with  the  order.  These 
requirements,  which  are  modeled  on  Rule 
65(d)  of  the  Federal  Rules  of  Civil  Procedure, 
are  meant  to  ensure  that  a  respondent  will 
have  adequate  notice  of  the  constraints 
placed  upon  him  or  her  by  the  order  and  to 
provide  the  predicate  notice  for  enforcement 
of  the  coder  if  the  respondent  fails  to  comply 
with  it. 

Proposed  Rule  42(c)  also  requires  that  a 
temporary  cease-and-desist  order  be  indorsed 
with  the  date  and  hour  of  issuance.  A  similar 
provision  is  included  in  Rule  65(b)  of  the 
Federal  Rules  of  Civil  Procedure.  See 
SenerallyCharles  A.  Wright  &  Arthur  R. 
Miller,  11  Federal  Practice  and  Procedure 
sections  2952,  2953  (1973  ft  supp.  1992). 
Although  temporary  cease-and-desist  orders, 
unlike  temporary  restraining  CM-ders,  are  not 
time  limiteid,  we  propose  requiring  this 
indorsement  in  order  to  minimize  potential 
disputes  over  when  an  order  was  entered  and 
when  the  applicable  period  for  seeking 
review  has  lapsed. 

(d)  Effective  upon  service.  A 
temporary  cease-and-desist  order  is 
effective  upon  service  upon  the 
respondent.  The  order  is  binding  upon 
the  respondents  named  in  the  onier, 
their  officers,  agents,  servants, 
employees  and  attorneys,  and  upon 
those  persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise. 

Comment:  According  to  statute,  a 
temporary  cease-and-desist  order  becomes 
effective  upon  service  upon  the  respondent 
See.  e.g.,  Exchange  Act  section  2lC(c)(l). 
Respondents  may  not  do  indirectly  through 
agents  or  other  persons  that  which  they  are 
prohibited  from  doing  directly.  The  second 
sentence  of  Proposed  Rule  43(d),  drawn  bom 
Rule  65(d)  of  the  Federal  Rules  of  Civil 


Procedure,  makes  clear  that  an  order  is 
binding,  not  only  on  the  respondents  who  are 
named  in  the  order  and  properly  served  but 
also  upon  their  officers,  agents,  servants, 
employees  and  attorneys,  and  upon  those 
persons  in  active  concert  or  p)articipation 
with  them  who  receive  actual  notice  of  the 
order  by  personal  service  or  otherwise. 

(e)  Service:  How  made.  Service  of  a 
temporary  cease-and-desist  order  shall 
be  made  pursuant  to  Rule  5fb),  or  by  any 
other  reasonable  means  which  gives 
actual  notice  of  the  terms  of  the  order, 
including  notice  delivered  by  telephone 
or  facsimile  transmission  to  the 
respondent  or  the  respondent's  attorney. 
The  person  who  serves  the  order  shall 
promptly  file  a  declaration  of  service 
stating  the  time  and  means  of  service; 
provided,  however,  failure  to  file  such 

a  declaration  shall  have  no  effect  on  the 
validity  of  the  service. 

Comment:  Paragraph  (e)  provides  for  the 
filing  of  a  declaration  of  service  to  assure  that 
the  method  and  time  of  service  is  made  part 
of  the  record. 

(f)  Commission  review.  At  any  lime 
after  the  respondent  has  been  served 
with  a  temporary  cease-and-desist  order, 
the  respondent  may  apply  to  the 
Commission  to  have  the  order  set  aside, 
limited  or  suspended. 

Comment:  Paragraph  (f)  repeats  the 
statutory  provisions  permitting  respondents 
to  seek  a  modification  of  a  temporary  order 
at  any  time.  Such  modifications  should  be 
sought  only  if  changed  circumstances 
warrant  a  change  in  the  order.  See,  e.g.. 
Exchange  Act  section  2lC(d)(l). 

(ER  None) 

Rule  43.        Ex  Parte  Issuance  of  a 
Temporary  Cease-and-Desist  Order. 

In  addition  to  the  requirements  for 
issuance  of  a  temporary  cease-and-desist 
order  set  forth  in  Rule  42,  the  following 
requirements  shall  apply  if  a  temporary 
cease-and-desist  order  is  to  be  entered 
without  prior  notice  and  opportunity  for 
hearing: 

(a)  Basis  for  issuance  without  prior 
notice  and  opportunity  for  hearing.  A 
temporary  cease-and-desist  order  may 
be  issued  without  notice  and 
opportunity  for  hearing  only  if  the 
Commission  determines,  based  on 
specific  facts  shown  by  written  or  oral 
declaration  pursuant  to  Rule  39.  that 
notice  and  hearing  prior  to  entry  of  an 
order  would  be  impracticable  or 
contrary  to  the  public  interest. 

Comment-  Ordinarily,  entry  of  a  temporary 
cease-and-desist  order  must  be  preceded  by 
notice  and  opportunity  for  hearing.  The 
Commission  may  enter  a  temporary  cease- 
and-desist  order  without  prior  notice  and 
opportunity  for  hearing  only  if  the 
Commission,  based  on  specific  facts  shown 
by  *mtten  or  oral  declaration,  makes  the 


statutorily  required  determination  that  notice 
and  opportunity  for  hearing  would  be 
impracticable  or  contrary  to  the  public 
interest.  See,  e.g..  Exchange  Act  section 
2lC(c)(l). 

(b)  Content  of  the  order.  An  ex  parte 
temporary  cease-and-desist  order  shall 
state  specifically  why  notice  and 
hearing  would  have  been  impracticable 
or  contrary  to  the  public  interest. 

Comment:  Proposed  Rule  43(b)  requires 
that  an  ex  parte  temporary  cease-and-desist 
order  state  the  reasons  why  it  was  granted 
without  notice  and  hearing.  The  Commission 
should  state  the  reasons  for  ex  parte  action 
in  order  to  comply  fully  with  the  statutory 
scheme  authorizing  the  issuance  of  cease- 
and-desist  orders.  See  genero/Zy  Securities 
Act  section  8A;  Exchange  Act  section  21C; 
Investment  Advisers  Act  section  203(k);  and 
Investment  Company  Act  section  9(f);  see 
also  SECv.  Sloan,  436  U.S.  103, 117-118 
(1978)  (noting  that  when  reviewing  an 
administrative  ruling,  a  court  will  consider 
among  other  things  "the  thoroughness 
evident  in  its  consideration"  and  "the 
validity  of  its  reasoning");  Yong  v.  Regional 
Manpower  Adm'r  509  F.2d  243.  246  (9th  Cir. 
1975)  (stating  that  an  administrative  record 
should  reveal  a  foundation  for  decision). 

(c)  Availability  of  hearing  before  the 
commission.  If  a  respondent  has  been 
served  with  a  temporary  cease-and- 
desist  order  entered  without  a  prior 
Commission  hearing,  the  respondent 
may,  within  10  days  after  the  date  on 
which  the  order  was  served,  move  to 
have  the  order  set  aside,  limited  or 
suspended  and  request  a  hearing  on  the 
motion.  The  Commission  shall  hold  a 
hearing  and  render  a  decision  on  the 
motion  at  the  earliest  possible  time. 
Normally  such  a  hearing  should  be  held 
within  48  hours  of  a  request  for  hearing, 
unless  the  respondent  requests  a  longer 
period. 

Comment:  Proposed  Rule  43(c)  restates  the 
statutory  standards  with  respect  to 
opportunity  for  a  hearing  after  service  of  a 
temporary  cease-and-desist  order  entered  ex 
parte.  See,  e.g.,  Exchange  Act  section 
2lC(d)(l).  The  requirement  that  a  hearing  be 
held  and  a  decision  rendered  "at  the  earliest 
possible  time"  is  not  elaborated  upon  in  the 
legislative  history.  The  proposed  rule 
establishes  a  normative  guideline  that  a 
hearing  be  held  within  48  hours  of  a 
respondent's  request  for  a  bearing,  unless  the 
respondent  requests  a  longer  time  period. 
The  standards  of  the  proposed  rule  are 
similar  to  the  provisions  for  a  speedy  hearing 
under  Rule  65(b)  of  the  Federal  Rules  of  Qvil 
Procedure.  Rule  65fb)  specifies  that  a  party 
who  is  subject  to  a  TRO  obtained  without 
notice  may,  on  two  days  notice  to  the  adverse 
party,  or  such  shorter  time  as  permitted  by 
the  court,  appear  and  move  for  dissolution  of 
the  TRO.  The  court  will  hear  and  determine 
the  motion  "as  expeditiously  as  the  ends  of 
justice  require." 

The  requirement  in  Proposed  Rule  43  to 
hold  a  hearing  or  render  a  decision  "at  the 
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earliest  possible  time"  must  be  interpreted 
consistently  witli  the  requirements  of 
constitutional  due  process.  The  Due  Process 
Cause  of  the  Fifth  Amendment  requires  that 
If  a  person  is  subject  to  an  ex  parte 
deprivation  of  property,  he  or  she  shall  be 
provided  a  "prompt"  opportimity  for  hearing 
thereafter  FDICv.  Mallen.  486  U.S.  230,  241- 
42  (1988);  Barry  v.  Baichi,  443  U.S.  55,  65- 
66  (1979)  (hearing  must  be  provided  "at  a 
meaningful  time")  (citation  omitted);  Cf. 
Cleveland  Board  ofEduc.  v.  LoudermiU.  470 
U.S.  532.  547  (1985).  While  the  hearing  must 
be  held  and  a  decision  rendered  promptly, 
judicial  decisions  should  be  made  in  a 
"considered  and  deliberate  manner,"  and 
without  excessive  or  undue  haste.  Mallen, 
486  U.S.  at  244.  The  Commission  must  allow 
an  appropriate  amount  of  time  for  each  party 
to  prep>are  its  case  prior  to  hearing  and  must 
allow  time  for  each  Commissioner  to  review 
all  evidence  or  other  submissions  and,  as 
necessary,  to  engage  in  joint  deliberation.  See 
Id.  at  243-244.  What  would  be  "possible"  in 
terms  of  the  earliest  time  for  hearing  or 
resolution  of  a  case  would  depend,  therefore, 
on  the  specific  facts  of  each  case  and  the 
Commission's  other  responsibilities. 

(ER19) 

Rule  44.       Whether  a  Temporary 
Sanction  Should  be  Made  Permanent: 
Provisions  Relating  to  an  Initial 
Decision. 

Unless  otherwise  ordered,  if  a 
temporary  sanction  is  in  effect,  the 
following  time  hmits  shall  apply  to 
preparation  and  review  of  an  initial 
decision  as  to  whether  the  temporary 
sanction  should  be  made  permanent: 

(a)  Proposed  findings  and  briefs. 
Proposed  findings  and  conclusions  and 
briefs  in  support  thereof  shall  be  filed 
five  days  after  the  close  of  the  hearing. 

Comment:  Existing  Rule  19  requires 
expedited  review  of  an  initial  decision  of  a 
hearing  officer  as  to  whether  a  temporary 
suspension  of  a  broker-dealer's  registration 
should  be  made  permanent.  Proposed  Rule 
44  would  apply  to  all  proceedings  in  which 
a  temporary  sanction  is  in  effect  pending 
preparation  and  review  of  an  initial  decision 
as  to  whether  a  permanent  sanction  should 
l>e  ordered. 

(b)  Service  of  record;  filing  of 
decision.  In  proceedings  in  which  an 
initial  decision  by  a  hearing  officer  is  to 
be  prepared,  the  record  in  the 
proceedings  shall  be  served  by  the 
Secretary  upon  the  hearing  officer  two 
days  after  the  date  for  the  fihng  of  the 
last  brief  called  for  by  the  hearing 
officer.  The  initial  decision  shall  be 
filed  with  the  Secretary  at  the  earliest 
possible  time,  normally  within  15  days 
after  service  of  the  record. 

(c)  Petition  for  review.  Any  person 
who  seeks  Commission  review  of  an 
initial  decision  shall  file  a  petition  for 
review  pursuant  to  Rule  26,  provided, 
however,  that  the  petition  must  be  filed 


within  10  days  after  service  of  the  initial 
decision.  A  statement  in  opposition  to  a 
petition  for  review  shall  be  filed  within 
five  days  after  service  of  the  petition  for 
review. 

(d)  Briefs.  If  the  Commission 
determines  to  grant  or  order  review,  it 
shall  issue  a  briefing  schedule  order 
pursuant  to  Rule  27(a).  Unless  other 
periods  are  specified,  opening  briefs 
shall  be  filed  within  15  days  of  the  order 
granting  or  ordering  review,  and 
opposition  briefs  shall  be  filed  within 
10  days  after  opening  briefs  are  filed. 
Reply  briefs  shall  be  filed  within  five 
days  after  opposition  briefe  are  filed. 

Comment:  Existing  Rule  19(e)  has  no 
counterpart  in  the  proposed  rule  because  it 
is  inconsistent  with  a  Commissioner's  right, 
pursuant  to  Exchange  Act  section  4A,  to  call 
for  review  of  a  decision  by  subordinate 
officials  if  he  or  she  does  not  agree  with  that 
decision. 

(ER  None) 

Rule  45.  Duration  of  a  Temporary 
Suspension  of  a  Registered  Entity  or  a 
Temporary  Cease-and-Desist  Order. 

(a)  Duration.  A  temporary  suspension 
of  a  registered  entity  or  a  temporary 
cease-and-desist  order  not  otherwise 
limited  in  its  duration  shall  expire: 

(1)  15  days  after  service  upon  the 
Division  of  Enforcement  of  an  initial 
decision  declining  to  make  permanent  a 
temporary  sanction  then  in  effect; 

(2j  180  days,  or  such  other  time  as 
specified  by  the  Commission,  after  the 
Commission  grants  a  petition  for  review 
or  orders  review  on  its  own  initiative 
with  respect  to  an  initial  decision 
making  permanent,  in  whole  or  in  part, 
a  temporary  sanction  then  in  effect;  or 

(3)  180  days,  or  such  other  time  as 
specified  by  the  Commission,  after  the 
close  of  the  hearing  with  respect  to  a 
determination  whether  to  make  a 
temporary  sanction  permanent  in  cases 
when  no  initial  decision  is  to  be 
pr^ared. 

(b)  Extension.  The  Commission  may, 
at  any  time,  by  order,  without  notice 
and  opportunity  to  be  heard,  extend  the 
duration  of  an  order  temporarily 
suspending  a  registered  entity  or  a 
temporary  cease-and-desist  order 
beyond  the  Umits  set  forth  in  the  order 
or  by  operation  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  rule.  Any  extension  order 
made  without  the  consent  of  all 
respondents  to  which  it  applies  shall 
state  the  duration  of  the  extension  and 
the  reason  why  the  extension  is 
necessary  under  the  criteria  specified  in 
Rule  42(b).  A  respondent  who  objects  to 
an  extension  order  shall  file  a  motion 
for  reconsideration  with  the 
Commission,  setting  forth  the  reasons 
why  the  temporary  sanction  should  not 


remain  in  effect  pending  a  final 
Commission  decision. 

Comment:  Reasons  for  the  Rule:  Proposed 
Rule  45  establishes  a  mechanism  for  the 
Commission  to  evaluate  the  need  to  maintain 
a  temporary  sanction  while  the  Commission 
reviews  a  case  after  issuance  of  an  initial 
decision  by  a  hearing  officer,  or  if  the 
Commission  itself  has  heard  the  case  on 
whether  to  make  a  temporary  sanction 
permanent,  then  after  the  Commission 
hearing.  The  proposed  rule  is  intended  to  set 
flexible  guidelines  for  the  duration  of  a 
temporary  sanction,  pending  Commission 
deliberations  with  respect  to  whether  the 
sanction  should  become  permanent. 

By  statute,  a  temporary  cease-and-desist 
order  and  a  temporary  susfwnsion  of  a 
registered  entity  do  not  have  to  have  a  fixed 
duration.  See,  eg..  Exchange  Act  Section 
2lC(c)(l)  ("[Ujnless  set  aside,  limited,  or 
suspended  by  the  Commission  or  a  court  of 
competent  jurisdiction,  (a  temporary  order) 
shall  remain  effective  and  enforceable 
pending  the  completion  of  the 
proceedings.").  A  temporary  sanction  may 
not,  however,  continue  In  effect  indefinitely. 
See  FDICv.  Mallen,  486  U.S.  230.  242  (1988) 
(there  is  a  point  at  which  an  unjustified  delay 
in  completing  a  post-deprivation  proceeding 
"'would  become  a  constitutional  violation'") 
[quoting  Cleveland  Board  of  Education  v 
LoudermiU.  470  U.S.  532,  547  (1985)); 
Gonzalez  v.  Freeman,  334  F.2d  570,  579  n.l9 
(D.C.  Cir.  1964)  ("How  long  a  'temporary' 
suspension  could  be  sustained  would  depend 
upon  the  need  and  other  circumstances.  "). 
Cf  Aquavella  v.  Richardson,  437  F.2d  397, 
404-05  (2d.  Cir.  1971)  (failure  of  agency  to 
take  final  action  for  18  months  after 
preliminary  suspension  is  reviewable  as  final 
agency  action). 

Exchange  Act  section  23(d)  specifically 
requires  the  Commission  to  establish 
regulations  providing  for  the  "expeditious 
conduct  of  hearings  and  rendering  of 
decisions"  in  cease-and-desist  order  cases, 
(emphasis  added).  Although  Proposed  Rule 
45's  specific  time  limits  are  not  statutorily 
required,  they  would  implement  the  statutory 
requirement  that  the  Commission  adopt 
regulations  providing  for  the  expeditious 
rendering  of  decisions.  The  Task  Force 
believes  that  its  other  proposed  revisions  to 
the  Rules  of  Practice,  if  adopted,  would  lead 
to  expeditious  rendering  of  decisions 
generally.  Once  a  temporary  order  has  been 
issued,  however,  there  is  a  risk  that 
subsequent  agency  consideration  would  not 
be  treated  as  urgent.  The  Task  Force 
concluded  that,  given  the  mandate  in  section 
23(d),  a  rule  establishing  a  strong,  but  not 
absolute,  presumption  limiting  the  duration 
of  a  temporary  sanction  while  the 
Commission  considers  what  action  to  take 
after  a  hearing  on  whether  to  enter  a 
permanent  order  would  be  an  appropriate 
means  of  addressing  the  potential  for 
unjustified  delay  in  reaching  a  decision  on  a 
permanent  sanction.  See  generally  Securities 
Law  Enforcement  Remedies  Act  of  1990,  H.R. 
Rep.  No.  616,  lOlst  Cong.,  2d  Sess.  25-27 
(1990);  The  Securities  Law  Enforcement  Act 
of  1990,  S.  Rep.  No.  337,  lOlst  Cong.,  2d 
Sess.  20-21  (1990). 
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Some  limitation  on  the  duration  of  a 
temporary  order  is  partjcularly  appropriate  if 
a  hearing  officer  determines  after  a  full 
hearing  on  the  merits  that  no  permanent 
sanction  is  warranted.  Temporary  sanctions 
pending  a  final  determination  may  not  be 
imposed  constitutionally  without  some  form 
of  check— in  this  case  the  check  would  be  the 
initial  hearing  before  the  Commission — to 
assure  that  a  sanction  is  not  imposed  without 
sufficient  justification.  SeeMallen,  486  U.S. 
at  244-45;  Bony  v.  Barchi.  443  U.S.  55, 66 
(1979).  But  once  a  hearing  officer,  who  had 
the  opportunity  to  review  not  just  some  but 
all  of  the  evidence  concluded  that  the 
temporary  sanction  was  not  justified  on  a 
permanent  basis,  confidence  in  the 
correctness  of  the  check  would  necessarily  be 
affected  to  some  degree;  such  a  decision 
clearly  should  affect  the  balancing  of  factors 
that  determines  whether  an  administratively 
imposed  sanction  unconstitutionally  remains 
in  effect.  Cf.  Logan  v.  Zimmerman  Brush  Co.. 
455  U.S.  422.  434  (1982)  (two  of  the  factors 
governing  constitutional  analysis  of  the 
timing  and  nature  of  a  hearing  and  decision 
are  length  and/or  finality  of  deprivation  and 
likelihood  of  governmental  error). 

The  Task  Force  considered  the  suggestion 
that  any  proposal  to  limit  the  duration  of  a 
temporary  order  could  create  a  potential 
loophole  allowing  a  malefactor  to  attempt 
further  wrongdoing  if  the  Commission 
inadvertently  allows  a  deadline  to  pass.  On 
balance,  we  do  not  believe  that  this  potential 
danger  is  sufficiently  significant  to  outweigh 
the  benefits  of  a  limitation  on  temporary 
orders. 

Specifics  of  the  Rule:  Proposed  Rule  45 
establishes  presumptive  time  limits  on  the 
amount  of  time  a  temporary  order  should 
remain  in  effect  pending  a  decision  by  the 
Commission  whether  to  make  the  order 
permanent.  If  there  were  a  hearing  before  a 
hearing  officer,  and  the  hearing  officer  issued 
an  initial  decision  that  no  permanent 
sanction  was  appropriate,  the  Commission 
would  have  15  days  to  determine  whether  to 
extend  or  modify  the  temporary  sanction 
pending  review  of  the  initial  decision; 
without  such  supervision  or  modification  the 
temporary  sanction  will  expire  pursuant  to 
Proposed  Rule  45(a)(1).  If  the  hearing  officer 
were  to  order  that  the  temporary  sanction  be 
made  permanent,  in  whole  or  in  part,  the 
respondent  would  have  21  days,  pursuant  to 
Proposed  Rule  24(b).  to  file  a  petition  for 
review.  Pursuant  to  section  4A(b)  of  the 
Exchange  Act,  a  statutory  right  of  review 
exists  for  cease-and-desist  proceedings. 
Under  Proposed  Rule  45,  the  Commission 
would  have  180  days  from  the  filing  of  the 
petition  for  review  to  consider  the  initial 
decision.  This  period  would  allow 
approximately  90  days  for  briefing  and  90 
days  for  oral  argument,  if  any,  and  issuance 
of  an  opinion. 

Proposed  Rule  42(f)  provides  that  a 
respondeat  may  move  to  have  a  temporary 
order  set  aside,  limited  or  suspended  by  the 
Commission  at  any  time.  Accordingly, 
notwithstanding  the  presumption  that  an 
order  will  continuu,  a  respondent  may  seek 
to  have  the  order  modified  pending 
Commission  review. 

Under  some  circumstances,  the 
Commission,  instead  of  a  hearing  officer,  may 


conduct  the  hearing  on  a  permanent  cease- 
and-desist  order.  See  Proposed  Rule  15.  In 
such  a  case.  Proposed  Rule  45(a)(3)  provides 
for  a  180-day  period  afler  the  end  of  a  hearing 
during  which  a  temporary  order  would 
remain  in  effect  pending  a  Commission 
decision  whether  to  enter  a  permanent  order. 
Under  the  proposed  rule,  the  Commission 
need  not  wait  the  full  180  days  before  issuing 
its  decision.  Similarly,  if  the  record  were  not 
lengthy,  or  the  hearing  officer  had  ruled 
against  a  respondent  on  the  need  for  a 
permanent  sanction  or  for  other  reasons,  the 
Commission  could  expedite  its  review  and 
enter  its  decision  in  less  than  180  days.  This 
flexible  mechanism  reflects  the  fact  that  due 
process  with  respect  to  the  timely  completion 
of  administrative  proceedings  while  a 
temporary  order  is  pending  requires  the 
balancing  of  several  factors  and  that  the 
weight  of  these  factors  may  bear 
reassessment. 

The  presumptive  period  specified  in  the 
proposed  rule  is  not  absolute.  The 
Commission  may  either  extend  or  reduce  the 
period.  The  window  for  Commission 
decision  would  open  only  after  completion  of 
the  hearing  before  the  Commission  or  the 
issuance  of  an  initial  decision  by  a  hearing 
officer.  Accordingly,  the  duration  of  a 
temporary  sanction  cannot  be  predicted  in 
advance.  It  varies  depending  upon  the  length 
of  the  hearing  and  the  time  taken  to  issue  an 
initial  decision,  if  one  were  prepared,  as  well 
as  any  other  time  limitation  placed  on  the 
order  by  the  Commission,  if  any,  pending 
Commission  review.  Therefore,  a  respondent 
caimot  claim  a  settled  expectation  as  to  when 
a  temporary  sanction  will  terminate. 

The  Task  Force  considered  whether  the 
extension  of  a  temporary  sanction  would  be 
an  appealable  order.  As  noted,  the  specific 
procedures  contained  in  Proposed  Rule  45 
are  not  required  by  statute.  The  Commission 
should  therefore  have  a  large  degree  of 
discretion  to  attach  such  conditions  to  those 
procedures  as  it  sees  fit,  including  the  right 
to  extend  the  180-day  presumptive  period  for 
review.  See  Mallen,  486  U.S.  at  243  (where 
statute  allows  a  "permissive  standard  for 
continuing  a  suspension,"  the  agency  may, 
when  in  doubt,  presimiably  "give  greater 
weight  to  the  public  interest  and  leave  the 
suspension  in  place").  In  effect,  extension  of 
whatever  window  is  established  is  no 
different  from  the  denial  of  a  request  by  a 
respondent  to  stay  or  modify  the  temporary 
order  at  any  other  stage  of  the  proceeding. 
The  Task  Force  has  concluded  that  extension 
of  an  existing  temporary  sanction  would  not 
meet  the  literal  language  triggering  the 
special  appeal  provisions  of  Exchange  Act 
section  2lC(d)(2).  nor  would  it  constitute  a 
final  order  subject  to  appeal  under  section 
25(a)  of  that  Act. 

Questions  were  also  raised  within  the  Task 
Force  as  to  whether  the  purposes  of  Proposed 
Rule  45  are  met  since  the  rule  sets  forth  no 
limit  on  the  time  allowed  for  the  hearing  on 
whether  permanent  sanctions  were 
necessary.  The  Task  Force  considered 
whether  a  rule  would  be  necessary  to  limit 
the  amount  of  time  for  a  hearing  before  a 
hearing  officer  or  the  Commission  when  a 
temporary  sanction  is  pending.  The  Task 
Force  concluded  that  a  fixed  deadline  for  the 


conduct  of  a  hearing  is  not  appropriate,  even 
when  a  temporary  order  is  pending,  because 
the  number  of  respondents,  the  number  of 
witnesses  and  other  factors  vary  so  greatly 
from  case  to  case.  Moreover,  a  respondent's 
own  preparation  and  trial  strategy  have  a 
significant  impact  on  the  pace  of  a  hearing. 
Also,  based  on  the  historical  data  compiled 
by  the  Task  Force,  we  believe  that  the 
proposed  revisions  to  the  Rules  of  Practice 
are  sufficient  to  give  assurance  that  a  hearing 
before  a  hearing  officer  will  be  conducted 
with  appropriate  speed. 

If  a  sanction  is  to  remain  in  effect  for  more 
than  180  days  after  an  initial  decision  the 
proposed  rule  requires  the  Commission 
affirmatively  to  provide  for  a  longer  period. 
The  Commission  may  provide  for  a 
temporary  sanction  to  remain  in  effect  for 
more  than  180  days  by  so  ordering  when  it 
takes  up  the  case  after  a  hearing  officer's 
decision  or  a  hearing,  or  it  may  extend  an 
order  an>'time  during  the  180-day  window. 
For  example,  where  there  is  a  particularly 
large  record  and  a  hearing  officer  has  issued 
an  initial  decision  that  a  temporary  sanction 
should  be  made  permanent,  the  Commission 
may  determine  that  180  days  is  not  enough 
time  to  complete  its  review  and  that  the 
temporary  sanction  must  be  kept  in  place  for 
an  additional  period  of  time.  An  extension 
beyond  180  days,  or  any  other  period 
specified  at  the  time  an  order  for  review  is. 
issued,  may  also  become  necessary  where 
conditions  still  warrant  a  temporary  sanction 
and  the  Commission  caimot  act  within  the 
180-day  period  because  of  the  lack  of  a 
quorum,  appointment  of  new  Conmiissioners 
who  need  time  to  familiarize  themselves  with 
the  record,  intervening  litigation,  or  because 
the  requirement  of  other  business  prevents 
Commission  action  prior  to  the  original 
deadline. 

Proposed  Rule  45  would  grant  no 
substantive  rights;  it  would  simply  create  a 
mechanism  to  guide  the  timing  and 
circumstances  of  Conmiission  review.  The 
Task  Force  believes  an  order  extending  the 
duration  of  a  temporary  sanction  should  not 
be  inmiediately  appealable  to  the  courts 
because  it  would  be  essentially  a  non-final, 
procedural  order,  which  would  not 
determine  any  rights  anew.  Moreover,  in  the 
event  a  respondent  does  object  to  the 
extension,  the  proposed  rule  would  provide 
for  an  administrative  remedy — the  filing  of  a 
motion  to  stay  or  to  dissolve  the  temporary 
sanction. 

The  Task  Force  also  concluded  that 
although  substantial,  the  180-day  period  for 
continuance  of  a  temporary  order  after  an 
initial  decision  adverse  to  a  respondent 
would  be  appropriate  becau-e  ii  would 
encompass  the  time  for  briefing  and 
argument,  as  well  as  for  preparation  of  a 
decision.  The  fairness  of  the  temporary 
suspension  itself  should  not  be  an  issue 
demanding  an  especially  expedited  review. 
The  respondent  would  already  have  been 
able  to  challenge  the  temporary  sanction  in 
federal  district  court,  and  subsequent  to  a 
court  challenge,  would  have  been  free  to 
apply  to  the  Commission  to  modify  or  vacate 
the  order  at  any  time  if  changed  conditions 
so  warranted. 

Comment  is  requested  as  to  whether 
Proposed  Rule  45  should  be  triggered  only  if 
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an  initial  decision  flnds  that  no  pennanant 
sanction  was  necessary.  AltematiTsty,  should 
such  a  ruling  by  the  hearing  oSioer  trigger  a 
period  leas  than  180  days  far  Commission 
review? 

(17  CFR  202.8) 

Rule  46.        Summary  SiumeiuuHia 
Purtaant  to  Securities  Exchange  Act 
Section  12(kKlMA). 

(a)  Any  person  adversely  afEacted  by 
a  suspension  pursuant  to  Section 
120c)(l)(A)  of  the  Securities  Exchange 
Act  who  desires  to  show  that  such 
suspension  is  not  necessary  in  the 
pubUc  interest  or  for  the  prtrtection  of 
investors  may  file  a  sworn  petition  with 
the  Secretary,  requesting  that  the 
suspension  be  terminated.  The  petition 
shall  set  forth  the  reasons  why  the 
petitioner  believes  that  the  suspension 
of  trading  should  not  continue  and  state 
with  particularity  the  facts  upon  which 
the  petitioner  relies. 

(b)  The  Commission,  in  its  discretion, 
may  schedule  a  hearing  on  the  matter, 
request  additional  written  submissions, 
or  decide  the  matter  on  the  £acts 
presented  in  the  {>etition  and  any  other 
relevant  facts  known  to  the 
Commission. 

(c)  Failure  by  the  petitioner  to 
cooperate  with  the  making  of  an 
examination  by  the  Commission,  or 
obstruction  or  refusal  by  the  petitioner 
to  permit  the  making  of  an  examination 
by  the  Commission,  shall  be  grounds  to 
deny  the  petition. 

Conuaent:  The  rules  governing  petitions 
with  respect  to  Securities  Exchange  Act 
section  12(kXlKA)  suspensions  are  cxiriently 
a  part  of  the  Commission's  informal  and 
other  procedures.  See  17  CFR  202.8.  Orders 
suspending  trading  in  particular  securities 
pursuant  to  section  12(k)(l)(A)  are  directed 
towards  a  security;  they  do  not  name  a 
person  or  entity  as  a  respondent. 
Accordingly,  the  Commission  established  a 
special  mechanism  to  allow  persons 
adversely  afCected  by  a  suspension  to  petition 
for  relief. 

The  usual  pm-pose  of  a  suspension  is  to 
alert  the  investing  public  that  there  is 
insufBciont  public  information  about  the 
issuer  upon  which  an  informed  investment 
judgment  can  be  made  or  that  the  market  lor 
the  secxuities  may  be  reacting  to 
manipulative  forces  or  deceptive  practices. 
Consequently  the  primary  issues  normally  to 
be  considered  by  the  Commission  in 
determining  whether  or  not  a  10-day 
susp)ension  should  be  instituted  are  whether 
or  not  there  is  sufficient  public  information 
upon  which  to  base  an  informed  investment 
decision  or  whether  the  market  tor  the 
security  appears  to  reflect  manipulative  or 
deceptive  activities.  See  generally  SEC  v. 
Sloan.  438  U.S.  103  (1978){section  12(k) 
authorizes  a  single  10-day  period  as  the 
maximum  time  for  a  suspension  for  any 
single  set  of  circumstances). 


Rules  Relating  to  Disgorgement  and 
Penalty  Payments 

{ER  None) 

Interest  on  Sums 


Rule  47. 
Dwgorged. 

Prejudgment  interest  shall  be  paid  on 
any  sum  required  to  be  paid  pursuant  to 
an  order  of  disgorgement.  The 
disgorgement  order  shall  specify  the 
proposed  sum  to  be  disgorged  and  the 
date  of  the  violation  or  vioktions  which 
form  the  basis  for  the  disgorgement 
calculation.  Interest  shall  be  computed 
from  the  first  day  of  the  month 
following  the  date  of  the  violation 
through  the  last  day  of  the  month 
preceding  the  month  in  which  payment 
is  made.  The  rate  of  interest  shaU  be  the 
underpayment  rate  of  interest 
established  under  section  6621(a)(2)  of 
the  Internal  Revenue  Code,  26  U.S.C. 
6621(a)(2),  and  shall  be  compoimded 
quarterly.  The  amount  of  prejudgment 
interest  owed  as  of  the  date  of  the  order 
shall  be  stated  in  the  order.  The  order 
shall  further  state  that  interest  shall 
accrue  on  all  amounts  owed  until  they 
are  paid. 

Coniment:  Congress  has  authorized  the 
Commission  to  order  disgorgement, 
"including  reasonable  interest,"  in  any 
proceeding  in  which  a  cease-and-desist  order 
is  sought  and  in  any  proceeding  in  which  the 
Commission  could  impose  a  civil  monetary 
penalty.  See,  e.g..  Exchange  Act  Section 
2lB(e],  (monetary  penalty  proceedings); 
Exchange  Act  Section  2lC(e),  [cease-and- 
desist  proceedings).  To  implement  this 
authority,  the  Commission  is  authorized  "to 
adopt  rules,  regulations,  and  orders 
concerning  payments  to  investors,  rates  of 
interest,  periods  of  accrual,  and  such  other 
matters  as  it  deems  appropriate."  Exchange 
Act  Section  2lB(c);  Exchange  Act  Section 
2lC(e). 

The  Task  Force  based  the  proposed  rule  on 
the  Conmiisslon's  current  practice  in 
calculating  prejudgment  interest  in  settled 
cases.  Under  that  practice,  partial  payments 
are  ignored  and  interest  is  compounded 
quarterly.  It  was  suggested  to  the  Task  Force 
that  by  rule  the  amount  of  disgorgement  and 
prejudgment  Interest  owed  should  be  offset 
against  the  amount  of  taxes  a  respondent  had 
paid  on  ill-gotten  gains.  The  rationale  for  this 
suggestion  was  that  the  respondent  did  not 
have  the  use  of  funds  used  to  pay  taxes.  In 
fact,  respondents  often  have  the  use  of  such 
funds  few  many  months,  until  taxes,  if  any, 
are  paid.  Comment  is  requested  on  whether 
the  proposed  method  of  computation  should 
require  payment  from  the  date  of  a  violation 
to  the  date  of  payment,  without  giving  credit 
for  partial  months,  whether  amounts  owed 
should  be  compounded  daily  and  whether 
there  is  any  other  widely  available  index 
which  would  be  more  appropriate  to 
establish  the  rate  of  interest. 


(ERNone) 

Rule  48.        Prompt  Payment  of 
Disgorgement  and  Penalties. 

(a)  Timing  of  Payments.  Unless 
provided  otherwise,  amoimts  due 
pursuant  to  an  order  by  the  Commission 
requiring  the  payment  of  disgorgement 
and/or  penalties  shall  be  paid  no  later 
than  five  days  after  service  of  the  order. 
Amounts  due  pursuant  to  an  order  by  a 
hearing  officer  shall  be  paid  on  the  first 
day  after  the  order  becomes  final 
pursuant  to  Rule  24. 

Comment:  An  order  requiring 

disgorgement  does  not  fulfill  iu  remedial, 
equitable  purposes  so  long  as  a  wrongdoer 
retains  the  use  of  funds  improperly  obtained. 
Prompt  payment  of  disgorgement  is  essential 
to  make  the  remedy  effective  and  to 
discourage  or  prevent  the  dissipation  of 
assets.  Based  upon  the  Commission's 
experience  in  civil  actions,  the  collection  of 
disgorgement  and  penalties  becomes 
increasingly  more  difficult  the  longer  it  is 
delayed.  Moreover,  in  the  absence  of  prompt. 
uniform  deadlines  limited  staff  resources  are 
diverted  to  negotiating  and  monitoring 
individual  deadlines  in  each  case. 
Accordingly,  the  proposed  rule  would 
establish  presumptive  deadlines  for  the 
prompt  payment  of  disgorgement  or 
penalties. 

Administrative  proceedings  do  not  have  a 
mechanism  for  execution  of  a  money 
judgment.  If  disgoi^ement  or  penalties  are 
not  paid  as  required,  the  Commission  must 
either  seek  an  order  from  a  district  court  to 
enforce  its  administrative  order  or  refer  the 
matter  to  the  Department  of  Justice  for 
collection.  The  Task  Force  believes  that  the 
proposed  deadlines  will  facilitate  the  staffs 
making  timely  and  successful  requests  for 
judicial  enforcement  of  any  unpaid 
disgorgement  or  penalty  order. 

In  addition  to  efforts  to  collect  any  unpwid 
amounts  due  pursuant  to  an  order  requiring 
disgorgement  and/or  penalties,  the 
Commission  could  provide  for  collateral 
consequences  in  its  orders  if  amounts  owed 
are  not  paid  and  payment  has  not  been 
waived.  For  example,  for  associated  persons 
of  a  registered  entity,  failure  to  pay  required 
disgorgement  or  penalties  could  be  made 
grounds  for  a  suspension  or  for  the  denial  of 
a  request  to  reassociate  after  expiration  of  a 
bar.  Termination  of  a  suspension  could  also 
be  made  conditional  upon  payment  of  sums 
owed.  Comment  is  requested  as  to  whether 
these,  or  any  other  collateral  consequences, 
should  flow,  either  by  order  or  rule,  frtjm  a 
failure  to  make  required  disgorgement  or 
penalty  payments. 

The  proposed  rule  provides  that  amounts 
due  pursuant  to  an  order  by  a  hearing  officer 
would  be  due  on  the  first  day  after  the  order 
becomes  finaL  Proposed  Rule  24(b)  provides 
at  least  a  21-day  period  before  a  hearing 
officer's  order  would  become  final  if  no 
review  were  sought,  so  that  a  respondent 
effectively  would  have  21  days  notice  prior 
to  payment  being  required.  If  a  respondent 
sought  review  of  the  order,  the  Commission 
would  have  to  deny  the  petition  for  review 
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or  affirm  the  initial  decision  prior  to  its 
becoming  effective. 

In  the  case  of  an  order  by  the  Commission, 
the  proposed  rule  provides  a  presumption 
that  payments  would  be  required  five  days 
after  service  of  the  order.  Pursuant  to 
Proposed  Rule  6(a).  wreekends  and  federal 
legal  holidays  do  not  count  toward  the  five- 
day  period.  While  a  respondent  would  not 
have  advance  knowledge  of  when  the 
Commission  would  issue  a  final  order  on 
review  of  an  initial  decision,  the  five-day 
requirement  would  provide  sufficient  time 
for  a  respondent  in  the  ordinary  case  to  either 
make  payment  or  file  a  motion  requesting  a 
modification  or  stay  of  the  order  in  the  event 
payment  could  not  be  made. 

The  time  periods  specified  in  Proposed 
Rule  48(a)  would  be  only  presumptive.  A 
shorter  or  longer  period  could  be  imposed  by 
an  order.  In  some  circumstances  a  period  of 
only  one  day  for  payment  might  be  justified. 

Comment  is  requested  as  to  whether  the 
presumptive  five-day  period  should  be 
shorter  or  should  be  extended  to  10  days,  21 
days  or  longer. 

(b)  Stays.  A  stay  of  any  order 
requiring  the  payment  of  disgorgement 
and/or  penalties  may  be  sought  at  any 
time  pursuant  to  Rule  16. 


(ER  None) 

Rule  49.        Submission  of  a  Plan  of 
Disgorgement. 

The  Commission  or  the  hearing  officer 
may  order  any  party  to  submit  a  plan  for 
the  distribution  of  disgorgement  at  any 
time  after  an  order  requiring 
disgorgement  has  been  entered. 
Normally,  if  a  plan  will  be  required,  it 
should  be  submitted  no  later  than  45 
days  after  funds  or  other  assets  are 
placed  in  an  escrow  account  or 
otherwise  sefaside  by  the  respondent 
pursuant  to  the  order  of  disgorgement. 

Comment:  The  proposed  rules  for 
disgorgement  are  based  on  the  Commission's 
experience  in  civil  actions  involving 
disgorgement.  In  most  civil  actions,  the  court 
orders  the  Commission  to  submit  a  proposed 
plan  of  disgorgement,  which  the  court  later 
approves,  modifies  or  disapproves  after 
notice  and  a  hearing.  At  the  hearing,  other 
parties  to  the  action  may  present  their 
objections  to  the  court.  Other  persons  also 
may  seek  to  intervene  or  object.  Ordinarily, 
the  Commission  seeks  to  avoid  disputes  over 
the  plan  and  attempts,  when  preparing  the 
plan,  to  consult  with  other  parties  and  any 
other  persons  who  have  notified  the  staffer 
the  court  of  an  interest  in  the  disposition  of 
disgorgement. 

Normally,  a  similar  procedure  should  be 
followed  in  administrative  proceedings. 
Because  the  development  of  a  disgorgement 
plan  maybe  a  significant  undertaking,  it  will 
not  be  required  in  most  proceedings  until 
money  to  be  disgorged  has  been  transferred 
from  the  control  of  the  respondent.  The 
Commission  and  the  hearing  officer  would 
retain  the  authority  to  require  the  submission 
of  a  plan  at  an  earlier  time  if  deemed 
appropriate.  Normally,  the  Division  of 


Enforcement  would  be  asked  to  draft  a 
proposed  plan,  however,  any  other  party 
could  be  asked  to  submit  a  plan. 

(ER  None) 

Rule  50.        Contents  of  Plan  of 
Disgorgement;  Provisions  for  Payment. 

(a)  Required  plan  elements.  Unless 
otherwise  ordered,  a  plan  for  the 
administration  of  a  disgorgement  fund 
shall  include  the  following  elements: 

(1)  Procedures  for  the  receipt  of 
additional  funds  or  other  assets, 
including  specification  of  an  account 
where  funds  will  be  held  and  the 
instruments  in  which  the  funds  may  be 
invested; 

(2)  Specification  of  categories  of 
persons  potentially  eligible  to  receive 
proceeds  from  the  fund; 

(3)  A  means  of  providing  notice  to 
such  persons  of  the  existence  of  the 
fund  and  their  potential  eligibihty  to 
receive  proceeds  of  the  fund; 

(4)  Procedures  for  making  and 
approving  claims,  procedures  for 
handling  disputed  claims  and  a  cut-off 
date  for  the  making  of  claims; 

(5)  A  date  for  the  termination  of  the 
fund,  including  provision  for  the 
disposition  of  any  assets  not  otherwise 
distributed; 

(6)  A  provision  for  the  administration 
of  the  fund,  including  selection, 
compensation  and.  as  necessary, 
indemnification  of  a  fund  administrator 
to  oversee  the  fund,  process  claims, 
prepare  accountings,  file  tax  returns 
and,  subject  to  the  approval  of  the 
Commission,  make  distributions  fi-om 
the  fund  to  investors;  and 

(7)  Such  other  provisions  as  the 
Commission  or  the  hearing  officer,  if 
one  has  been  appointed,  may  require. 

Comment:  This  paragraph  includes  the 
basic  elements  that  have  been  found 
necessary  in  court  supervised  disgorgement 
plans.  Comment  is  requested  as  to  whether 
additional  elements  should  be  included  in  a 
plan  developed  for  administrative 
proceedings  or  whether  some  proposed 
elements  are  unnecessary. 

(b)  Payment  to  registry  of  the  Court  or 
Court-appointed  receiver.  A  plan  of 
disgorgement  may  provide  for  payment 
of  assets  to  be  disgorged  into  a  court 
registry  or  to  a  court-appointed  receiver 
in  any  case  pending  in  federal  or  state 
court  based  upon  a  complaint  against 
the  respondent  alleging  violations 
arising  from  the  same  or  substantially 
similar  facts  as  those  alleged  in  the 
Commission's  order  instituting 
proceedings. 

Comment:  The  Commission's  practice  in 
court  proceedings  has  been  to  consent  to  the 
payment  of  disgorgement  funds  obtained  in 
a  Commission  action  into  a  fund  for  the 
benefit  of  persons  suing  a  violator  in  a 


private  civil  action.  See  SEC  v.  Levin.  No.  3- 
92CV-399D  (N.D.  Tex.  Mar.  2, 1992) 
(settlement  directed  payment  of 
disgorgement  into  court  registry);  SEC  v. 
Boesky.  No.  86-aV-2299.  slip  op.  (S.D.N.Y. 
Nov.  14. 1986)  (settlement  directed  payment 
of  disgorgement  to  escrow  agent).  Where 
appropriate,  this  practice  may  be  utilized  in 
administrative  proceedings. 

(c)  Payment  to  the  United  States 
Treasury  under  certain  circumstances. 
When,  in  the  opinion  of  the 
Commission,  the  cost  of  administering  a 
plan  of  disgorgement  relative  to  the 
value  of  the  available  disgorgement 
assets  and  the  number  of  potential 
claimants  would  not  justify  distribution 
of  the  disgorgement  assets  to  injured 
investors,  the  plan  may  provide  that  the 
assets  shall  be  paid  directly  to  the 
general  fund  of  the  United  States 
^Treasury. 

Comment:  This  paragraph  provides  that 
when  the  cost  of  administering  a  plan  of 
disgorgement  would  consume  all  or  most  of 
the  value  of  the  disgorgement  pool,  the  assets 
may  instead  be  turned  over  to  the  general 
fund  of  the  United  States  Treasury.  Although 
return  of  ill-gotten  gains  to  injured  investors 
is  often  an  appropriate  disposition  of 
disgorged  assets,  the  purpose  of  disgorgement 
is  to  deprive  a  wrongdoer  of  his  or  her  ill- 
gotten  gains — not  to  make  injured  investors 
whole.  See,  e.g.,  SEC  v.  First  City  Financial 
Corp..  890  F.2d  1215,  1230. 1232  n.24  (DC. 
Cir.  1989)  (the  primary  purpose  of 
disgorgement  is  not  to  compensate  investors); 
SECv.  Tome.  833  F.2d  1086, 1096  (2d  Cir. 
1987),  cert,  denied,  486  U.S.  1014  (1988); 
SECv.  Texas  Gulf  Sulphur  Co.,  446  F.2d 
1301. 1307  (2d  Cir),  cert,  denied.  404  US. 
1005  (1971);  Securities  Law  Enforcement 
Remedies  Act  of  1990.  H.R.  Rep.  No.  616, 
101st  Cong..  2d  Sess.  at  22  (1990).  The 
Commission  has  the  authority  to  provide  for 
the  return  of  ill-gotten  gains  to  investors, 
however,  there  is  no  requirement  to  do  so. 
See.  e.g..  Exchange  Act  sections  2lB(e)  and 
21C(e)  ("The  Commission  is  authorized  to 
adopt  rules,  regulations,  and  orders  •  •  • 
concerning  payments  to  investors  *  •  *"). 
Returning  funds  to  the  United  States 
Treasury  when  the  expense  of  locating  or 
making  distributions  to  injured  investors  is 
prohibitive  would  be  consistent  with 
treatment  by  the  courts  in  similar  situations. 
SECv.  Marcus  Schloss  &  Co  .  714  F.  Supp. 
100  (S.D.N.Y.  1989);  SECv.  Courtois  (1985 
Transfer  Binder)  Fed.  Sec.  L.  Rep.  (CCH)  1 
92,000  (S.D.N.Y.  1985);  SECv.  Lund.  570  F. 
Supp.  1397.  1404-1405  (CD.  Cal.  1983). 

(ER  None) 

Rule  51.        Notice  ofProposed  Plan  of 
Disgorgement  and  Opportunity  for 
Comment  by  Non-Parties. 

Notice  of  the  proposed  plan  of 
disgorgement  shall  be  published  in  the 
SEC  Daily  News  Digest,  the  SEC  Docket, 
and  in  such  other  publications  as  the 
Commission  or  the  hearing  officer  may 
require.  The  notice  shall  specify  how 
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copies  of  the  proposed  plan  may  be 
obtained  and  shall  state  that  persons 
desiring  to  comment  on  the  proposed 
plan  may  submit  their  views,  in  writing, 
to  the  Secretary. 

CoaBMBt:  Pubhcation  of  notice  that  a 
proposed  plan  has  been  submitted  it  requin»d 
in  order  to  provide  potential  claimants  or 
other  persons  with  an  opportunity  to  nuke 
known  their  views  prior  to  adoption  of  the 
plan.  In  addition  to  submitting  written 
conunents,  persons  would  be  pennitted  to 
seek  leave  to  take  part  in  the  proceeding 
pursuant  to  the  provisions  of  Proposed  Rule 
13. 

(ER  None) 

Rule  52.        Order  Approviag, 
Modifying  or  Disapproving  a  Plan  of 
Disgorgement. 

At  any  time  more  than  30  days  after 
publication  of  notice  of  a  proposed  plan 
of  disgorgement,  the  hearing  officer,  if 
one  is  assigned,  or  the  Commission 
shall,  by  order,  approve,  modify  or 
disapprove  the  proposed  plan.  Normally 
this  order  should  be  entered  within  30 
days  after  the  end  of  the  period  allowed 
for  comments  on  the  proposed  plan. 

ComoMBt:  After  submissioD  of  comments, 
if  any,  the  plan  promptly  should  be 
approved,  modified  or  disapproved.  The 
Commission  or  the  hearing  officer  ouiy  bold 
a  hearing  on  the  proposed  plan  or  may  rule 
on  the  plan  based  only  on  written 
submissions. 

[F-R  None) 

Rule  53.        Administration  of  a  Plan  of 
Disgorgement. 

la)  Appointment  of  Administrator. 
The  Commission  shall  have  discretion 
to  appoint  any  person,  including  a 
Commission  employee,  as  administrator 
of  a  plan  of  disgorgement  and  to 
delegate  to  that  person  responsibility  for 
administering  the  plan.  The 
Commission  may  require  or  permit  a 
respondent  to  administer  or  assist  in 
administering  a  plan  of  disgorgement, 
subject  to  such  terms  and  conditions  as 
the  Commission  deems  appropriate  to 
ensure  the  proper  distribution  of  funds. 

Commeni:  Where  the  number  of  ()otentiaI 
claimants  to  a  fund  is  small,  and  the  identity 
of  the  claimants  is  known  in  advance  (for 
example,  when  an  investment  adviser 
fraudulently  diverts  funds  from  a  small 
number  of  particular  accounts),  the  plan  of 
disgorgement  may  be  relatively 
uncomplicated  and  may  not  require 
extensive  resources  to  administer.  In  such  a 
case,  the  administrative  law  judge  or  a  staff 
member  may  most  effectively  administer  the 
plan  of  disgorgement. 

As  in  court  actions,  however,  if  the  amount 
of  disgorgement  is  large  or  there  are  many 
potential  claimants,  administration  of  a 
disgorgement  plan  may  involve  extensive 
time  and  mouicBs  and  may  lie  accomplished 


most  efficiently  and  most  appropriately  by 
selecting  an  administrator  with  appropriate 
expertise  in  handling  disgorgement-type 
proceedings,  who  would,  as  necessary,  retain 
an  accounting  firm,  a  law  firm,  or  other  entity 
to  assist  in  administering  the  disgorgement 
plan. 

In  court  proceedings,  the  Commission 
usually  recommends  one  individual  or 
submits  a  short  list  of  iodividuak  to  the  court 
as  possible  administrators  and  the  court 
actually  appoints  the  admioistrator.  In 
administrative  proceedings,  however,  the 
Commission  would  be  directly  responsible 
for  appointing  the  administrator. 

The  method  used  to  select  an  administrator 
must  comply  with  any  applicable  Federal 
law  regarding  the  selection  of  independent 
contractors  in  such  circumstances  and 
should  promote  public  confidence  that  the 
selection  was  made  on  an  impartial  basis.  An 
administrator  could  be  selected  on  a  case-by- 
case  basis  as  in  court  proceedings.  An 
alternative,  which  could  permit  the 
Commission  to  benefit  from  economies  of 
scale,  would  be  to  select  an  administrator  to 
work  on  all  disgorgement  plans  over  a 
particular  period  of  time.  Another  alternative 
would  be  to  issue  criteria  required  of  an 
administrator  and  allow  interested  persons 
who  meet  these  criteria  to  place  their  names 
on  a  roster  from  which  administrators  in  a 
particular  case  could  be  chosen. 

In  some  proceedings,  particularly  those  in 
which  a  settlement  has  been  reached,  the 
respondent  may  be  required  or  allowed  to 
assist  in  administering  a  disgorgement  plan. 
See,  e.g..  In  the  Matter  of  Donaldson.  Lufiun 
Brfenrette  Sec.  Corp  Admin.  Proc.,  File  No. 
3-7329,  Exchange  Act  Release  No.  27889, 45 
SEC  Docket  1826, 1834  (1990).  Particularly  in 
such  self-administered  disgorgement  plans, 
the  Commission  may  require  affidavits,  an 
accountant's  certification,  or  other  safeguards 
to  assure  that  funds  have  been  distributed 
only  in  accordance  with  the  plan.  The  rule 
does  not  specify  a  method  for  selecting  an 
administrator.  At  least  until  the  Commission 
gains  experience  in  this  area,  the 
Commission  will  consider  different 
approaches  and  base  its  decisions  on  the 
facts  of  individual  cases.  Comment  is 
requested  as  to  what  criteria  or  what  process 
the  Commission  should  use  in  selecting 
administrators. 

(b)  Administrator  to  post  bond.  If  the 
administrator  is  not  a  Commission 
employee,  the  administrator  shall  be 
required  to  obtain  a  bond  in  the  manner 
prescribed  by  11  U.S.C.  322,  in  an 
amount  to  be  approved  by  the 
Commission.  The  cost  of  the  bond  may 
be  paid  for  as  a  cost  of  administration. 
The  Commission  may  waive  posting  of 
a  bond  for  good  cause. 

(c)  Administrator's  fees.  If  the 
administrator  is  not  a  Commission 
employee,  he  or  she  may  be  paid  a 
reasonable  fee  for  bis  or  her  services. 
The  administrator  shall  submit  an 
application  for  fees  to  the  Commission, 
which  must  approve  the  payment  of  any 
fees  to  the  administrator. 


(d)  Source  of  funds.  Fees  and  other 
expenses  of  administering  the  plan  of 
disgorgement  shall  be  paid  first  from  the 
interest  earned  on  disgorged  funds,  and 
if  the  interest  is  not  sufScient,  then  from 
the  corpus. 

(e)  Accountings.  During  the  first  10 
days  of  each  calendar  quarter  or  as 
otherwise  directed  by  the  Commission, 
the  administrator  shall  file  with  the 
Secretary  an  accounting  of  all  monies 
earned  or  received  and  all  monies  spent 
in  connection  with  the  administration  of 
the  plan  of  disgorgement.  A  final 
accoun   ng  shall  be  submitted  for 
Commission  approval  when 
administration  of  the  plan  of 
disgorgement  is  completed. 

Comment:  Monies  or  assets  paid  as 
disgorgement  would  be  placed  into  a 
segregated  account  established  ior  the 
purpose  of  holding  funds  until  they  could  be 
disbursed  to  investors  who  suffered  losses  as 
a  result  of  violative  conduct;  no  funds  should 
be  transferred  to  the  Commission  itself.  See 
31  U.S.C  3302(b).  The  Commission  has 
established  an  account  for  this  purpose  at  the 
Department  of  the  Treasury.  In  addition,  the 
Commission  could  approve  the  transfer  of 
funds  from  a  resp>ondent  to  an  escrow  or 
similar-type  account  at  a  fmancial 
institution. 

Funds  paid  pursuant  to  a  disgorgement 
order  would  not  belong  to  the  Commission. 
Therefore,  internal  control  and  audit 
procedures  mandated  by  statute  for  the 
Commission's  own  funds  would  not  be 
applicable  to  the  disgorgement  account  and 
ordinarily  would  not  encompass  funds  in  a 
disgorgement  account.  However,  the 
Commission  would  have  a  responsibility  to 
ensure  that  the  funds  are  safeguarded  and 
that  they  are  disbursed  only  as  provided  for 
by  the  order  of  disgorgement.  Paragraphs  |b), 
(c),  (d)  and  (e)  of  Proposed  Rule  53  would 
establish  basic  guidelines  for  the  handling  of 
disgorgement  funds  which,  absent  special 
circumstances,  should  be  followed  in  all 
cases. 

Proposed  Rule  53(b)  requires  the 
administrator  to  obtain  a  surety  bond.  This  is 
standard  practice  when.a  trustee  is  appointed 
in  a  SIPC  liquidation  or  bankruptcy 
proceeding.  See  15  U.S.C.  78eee(b)(3),  11 
use.  322.  Paragraph  (c)  provides  authofily 
for  the  payment  of  fees  and  expenses, 
including  a  reasonable  fee  to  the 
administrator,  if  the  administrator  is  not  a 
Commission  employee.  Payments  of  the 
administrator's  fees  would  have  to  be  based 
on  an  application  by  the  administrator  and 
approved  try  the  Commission  itself. 

The  broad  authority  granted  to  the 
Commission  to  adopt  rules,  regulations  and 
orders  concerning  matters  appropriate  to 
implement  disgorgement  permits  the 
Commission  to  pay  for  fees  and  expenses 
associated  with  administering  a  plan  of 
disgorgement  by  using  appropriated  funds, 
interest  on  disgorged  funds  or  the  disgorged 
funds  themselves.  See,  e.g.,  Exchange  Act 
section  21B(e).  15  U.S.C  78u-2(e).  Paragraph 
(d)  provides,  however,  that  fees  and  expenses 
be  paid  first  out  of  interest  earned  on 
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disgorgsd  funds,  and  tf  the  interest  were 
insufficient,  then  out  of  the  corpus  of  the 
funds.  Except  to  the  extent  a  Commission 
emptoyee  was  appointed  administrator, 
appropriated  funds  would  not  be  used  to 
defray  the  costs  of  administeriog  a  plan  of 
disgorgement  Subject  to  any  statutory 
restrictions  on  the  amount  or  use  of 
appropriated  funds  in  a  given  fiscal  year,  we 
believe  the  Conmiissian  has  the  authority  to 
issue  an  order  in  a  specific  case  allowing  the 
use  of  appropriated  funds  to  pay  for  the 
expensBE  of  a  disgorgement. 

The  routine  use  of  appropriated  funds  to 
pay  the  fees  and  expenses  of  Administering 
a  plan  of  disgorgement  is  inapjjrapriate  for 
three  reasons.  First,  use  of  appropriated 
funds  to  pay  fees  and  expenses  that  would 
otherwise  be  paid  from  disgorged  assets 
represents  a  subsidy  by  taxpayers  generally 
to  injured  investors  who  would  thereby 
receive  larger  distributions.  Such  a  subsidy  is 
not  available  in  disgorgement  cases  brought 
in  court.  To  the  «xtent  feasible,  injured 
investcm  who  obtain  relief  in  one  forum 
should  not  be  favored  over  injured  investors 
in  another  forum. 

Second,  use  of  appropriated  funds  to 
subsidize  returns  to  injured  investors  would 
have  the  anomalous  effect  of  decreasing 
available  funds  to  investigate  and  pursue 
remedial  actions  against  other  «vrongdoers. 
The  more  successful  the  Commission  became 
in  obtaining  disgorgement  and  the  larger  or    « 
more  complex  the  disgorgement  pools 
became,  the  less  staff  the  Commission  would 
have  available  to  devote  to  new  enfiorcement 
matters. 

Third,  as  noted  in  the  comment  to 
Proposed  Rule  50(c),  the  purpose  of 
disgorgenent  is  not  to  make  injured  investors 
whole,  it  is  to  deprive  a  wrongdoer  of  his  or 
her  ill-gotten  gains.  See  comment  to 
Proposed  Rule  50(c)  supra.  Use  of 
appropriated  funds  to  pay  the  costs  of 
administering  a  disgoi^emenf  plan  is  not 
required  to  fulfill  the  purposes  of  the 
disgorgement  remedy  provided  by  the  federal 
securitie*  laws.  See,  e.g..  Exchange  Act 
sections  ZlBJe)  and  2lC(e).  if  there  are  not 
enough  funds  to  administer  a  plan  of 
disgorgement,  the  disgorged  funds  can 
simply  be  turned  over  to  the  general  fund  of 
the  United  States  Treasury.  See  Proposed 
Rule  50(c). 

Proposed  Rule  53(e)  requires  that  the 
admrnistiator  submit  an  accounting  every  90 
days.  Requiring  periodic,  public  accounting 
is  a  basic  safeguard  for  assuring  that 
disgorged  funds  are  husbanded  to  (he  greatest 
extent  possible  until  distributions  are 
authorized. 

(ER  None) 

Rule  54.        Right  to  Cluyienge  aa 
Order  of  Disgorgement 

No  person  shall  have  standing  to 
challenge  an  order  of  disgoigement,  or 
an  order  approving,  disapproving,  or 
modifying  a  plan  of  disgorgemeBt,  or 
any  determination  relating  to  .a  plan  ef 
disgorgement  based  t^>on  diat  person's 
eligibility  or  potential  ehgibihty  to 
participate  in  a  disgorgement  fund  or 


based  upon  any  private  ri^  of  action 
such  person  may  have  against  any 
person  who  is  also  a  respondent  in  a 
Commission  administrative  proceeding. 

Commsot:  The  primary  purpose  of 
disgorgement  is  to  deprive  a  wrongdoer  of  his 
ill-gotten  gains— oot  to  compensate  investors 
or  other  creditors.  See  comment  to  Proposed 
Rule  50(c)  supra.  Accordingly,  in  civil 
injunctive  actions  brought  by  the 
Commission,  disgorged  money  is  not  always 
returned  to  investors.  For  example,  where  it 
is  not  practical  to  locate  persons  -who  have 
been  harmed,  disgorgement  has  been  ordered 
paid  into  the  general  fund  of  the  U.S. 
Treasury.  See  SEC  v.  Marcus  Schloes  &  Co.. 
714  F.  Supp.  100. 103  (S.D.N.Y.  1989);  SEC 
V.  Courtois,  (1985  Transfer  Binder)  Fed.  Sec. 
L.  Rep.  (CCH)  f  92,000,  at  90.959  (S  D.N.Y. 
1985),  SECv.  Lund.  570F.  Supp.  1397,  1404- 
1405  (CJ).  Cal.  1983).  In  insider  trading 
cases,  courts  have  required  that  disgorgement 
be  made  available  to  persons  other  than 
investors,  including  printers  and  their 
clients.  See  SECv.  Materia,  (1983-«4 
Transfer  Binder)  Fed.  Sec  L.  Rep.  (CCH) 
199,583,  at  97,284-85  (S.D.\.Y.  1983),  aff'd 
on  other  grounds,  745  F.2d  197  (2d  Cir. 
1984),  cert,  denied,  471  U.S.  1053  (1985).  See 
generally  Louis  Loss,  Fundamentals  of 
Securities  Regulation  1007  (2d«d.  1988) 
(discussing  discretion  «xercised  by  courts  in 
designating  recipients  of  disgorged  funds). 

The  legislative  history  of  the  Remedies  Act 
makes  clear  that  Congress  intended  that  the 
primarj-  purpose  of  disgorgement  in 
Commission  administrative  proceedings  is  to 
deprive  violators  of  ill-gotten  gains  and  thus 
serve  ss  a  deterrent  to  violations,  rather  than 
to  compensate  injured  investors.  The 
Securities  Law  Enforcement  Act  of  7990,  S. 
Rep.  No.  337, 101st  Gong.,  2d  Sess.  16  (1990) 
("The  Committee  believes  •  •  •  that  the 
Commission  should  have  the  express 
authority  to  order  disgorgement  in  its 
administralive  proceedings  in  order  to  ensure 
that  respondents  in  administrative 
proceedings  do  not  retain  ill-gotten  gains.  In 
contrast  to  an  awnd  of  damages  in  a  private 
action,  which  is  designed  to  compensate  an 
injured  plaintiff,  disgorgement  forces  a 
defendant  to  give  up  tlje  amount  by  which 
he  was  unjustly  enriched."). 

Accordingly,  persons  who  may  have  a 
private  right  of  action  against  a  respondent 
named  in  a  Commission  administrative 
proceeding  should  not  be  granted  standing  in 
the  Commission's  administrative  proceeding 
to  challenge  a  plan  of  disgoigement  twcause 
they  are  dissatisfied  with  Aeir  potential 
eligibility  to  receive  funds  from  the 
disgorgement  pool.  Investors  have  a  separate 
right  to  bring  a  private  action  against  a 
securities  law  violator  who  has  injured'diem. 
But  cf.  Elkind  v.  Liggett  &  Meyers,  Inc.,  635 
F.2d  156  (2d  Or.  I960)  (suggesting  in  the 
insider  trading  context  that  a  defrauded 
investor  is  entitled  to  seek  disgorgement  from 
a  vidator  of  section  )0(b)  and  Rule  10b-5 
thereunder);  SBC  v.  Certain  Urtknown 
Purchasers  of  the  Common  Stock  of  and  Call 
Options  for  Santa  Pe  htt'l  Corp.,  817  F.2d 
1018. 1021  &  n.l  (ad  Cir.  1967)  ('Tor 
purposes  of  standing,  it  is  sufficient  1o  note 
that  (an  investor)  asserts  an  interest  ttiat  may 


be  afPected  by  the  trial  cotirt's  judgment. '^. 
Where  the  Commission  has  obtained 
disgorgement  from.a  defendant  who  is 
involved  in  private  iHigation  on  the  same 

substantive  offenses,  the  Commission,  where 
appropriate,  has  consented  to  the  payment  of 
disgorgement  into  a  fund  for  the  benerfh  of 
persons  proving  injury  The  proposed  rules 
allow  this  practice  to  be  continued  when 
disgorgement  is  obtained  In  administrative 
proceedings  See  Proposed  Hule  SOfb). 

(ERNone) 

Rule  55.       Inability  to  Pay 
Disgoigement  or  PenaUiea. 

(a)  Generally.  In  any  proceeding  in 
which  an  order  requiring  disgorgement 
or  an  order  imposing  penalties  may  be 
entered  by  the  Commission,  a 
respondent  may  present  evidence  of  an 
inabihty  to  pay  disgorgement  or  a 
penalty.  Whether  or  not  the  respondent 
presents  such  evidence.  tbe-Commisaon 
may.  in  its  discretion,  or  if  a  hearing 
officer  is  assigned,  the  hearing  officer 
may,  in  his  or  her  discretion,  consider 
evidence  concerning  ability  to  pay  in 
determining  whether  disgoigement  or  a 
penalty  is  in  the  public  interest. 

ConnBent:  The  Remedies  Act  provides  that 
a  respondent  may  present  evidence  of  abtlity 
to  pay  a  penalty,  and  that  the  Commission 
may,  in  iis  discretion,  considersuch 
evidence.  See,  e^.,  Exchange  Act  section 
2lB(d),  15  U.S.C  78u-2(d).  The  standards  in 
Proposed  Rule  55  reflect  existing  practice  in 
settled  cases. 

A  respondent's  ability  to  pay  becomes  a 
significant  issue  not  only  in  most  court 
proceedings  and  administrative  actions  in 
which  a  penalty  is  ordered,  but  also  wiies 
disgorgement  is  ordered.  Although  the 
Remedies  Act  is  silent  with  respect  to 
inability  to  pay  disgorgement,  as  a  practical 
matter,  the  Commission  does  «ot  hare  a 
different  process  for  considering  assertions  of 
an  inability  to  pay  disgorgement;  the 
Commission  is  willing  to  consider  evidence 
of  ability  to  pay  as  a  factor  in  determining 
whether  a  respondent  should  be  required  to 
pay  disgorgement  or  penalties. 

(b)  Financial  disclosure  statement. 
Any  respondent  against  whom  the 
Commission  or  a  hearing  officer  has 
entered  or  may  enter  an  order  imposing 
disgorgement  or  penalties  who  intends 
to  assert  or  does  assert  an  inability  to 
pay  such  disgorgement  or  penalties  may 
be  required  to  file  a  sworn  financial 
disclosure  statement  and  to  keep  the 
statement  current.  The  financial 
statement  shall  show  the  respondent's 
assets,  liabilities,  income  or  other  funds 
received  and  expenses  or  other 
payments,  from  the  date  of  the  first 
violation  alleged  against  that  respondent 
in  the  order  instituting  prooaedings  to 
the  date  ofthe  order  raquirix^  the 
disclosure  statement  to  be  filed.  By 
order,  the  hearing  officer  or  Cormnission 
may  prescribe  a  particular  form  to  be 
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used  and  may  specify  such  other  time 
periods  for  which  disclosiue  is  required, 
or  may  require  such  other  information 
as  deemed  necessary  to  evaluate  a  claim 
of  inabihty  to  pay. 

Comment:  Proposed  Rule  55(b)  provides 
that  any  respondent  who  has  asserted,  or 
intends  to  assert,  an  inability  to  pay 
disgorgement  or  penalties  may  be  ordered  to 
file  a  financial  disclosiire  statement.  Absent 
up-to-date,  comprehensive  information  as  to 
income,  expenses,  assets  and  liabilities,  the 
Commission  cannot  fairly  evaluate  a 
respondent's  asserted  inability  to  pay.  The 
provision  that  respondents  may  be  required 
to  file  a  financial  disclosure  statement  is 
necessary  to  implement  the  Commission's 
authority  to  order  disgorgement.  See,  e.g.. 
Exchange  Act  section  2lQe).  In  addition,  the 
Commission  has  broad  authority  as  an 
adjudicatory  body  to  require  persons  making 
claims  to  submit  evidence  in  support  of  those 
claims. 

In  the  Commission's  experience,  not  all 
respondents  can  be  relied  upon  to  be  entirely 
candid  about  their  financial  position  when 
asserting  an  inability  to  pay  disgorgement  or 
penalties.  The  Commission  has  adopted  the 
practice  in  cases  brought  administratively 
and  in  court  of  requiring  persons  who  assert 
an  inability  to  pay  disgorgement  or  penalties 
to  file  sworn,  verifiable  financial  disclosure 
statemenU  before  it  will  consider  inability  to 
pay  as  a  basis  for  waiving  disgorgement  or 
penalties  in  connection  with  a  settlement. 
The  Commission  has  established  a  similar 
approach  with  respect  to  persons  making 
application  for  an  award  under  the 
Commission's  regulation  with  respect  to  the 
Equal  Access  to  Justice  Act,  5  U.S.Q  504.  See 
17  CFR  201.42  (1992)  (requiring  filing  of  net 
worth  statement).  Proposed  Rule  55(b) 
provides  the  Commission  or  a  hearing  officer 
with  a  mechanism  to  require  such  financial 
disclosure  in  cases  that  do  not  settle,  without 
requiring  an  undue  expenditure  of  time  to 
hear  live  witnesses  concerning  what  is 
essentially  dociunentary  evidence. 

The  proposed  rule  applies  to  a  respondent 
who  "intends  to  assert"  or  who  "does  assert" 
an  inability  to  pay.  By  making  Proposed  Rule 
55  applicable  to  respondents  who  intend  to 
assert  an  inability  to  pay,  a  hearing  officer 
can  ascertain  at  a  prehearing  conference 
whether  a  respondent  intends  to  assert  an 
inability  to  pay  and  may  require  the 
respondent  to  file  a  financial  statement 
Iwfore  the  hearing  begins.  In  addition. 
Proposed  Rule  26(d)  requires  the  filing  of  a 
financial  disclosure  statement  with  the 
respondent's  opening  brief  if  a  petition  for 
review  raises  an  issue  as  to  ability  to  pay. 

The  Task  Force  has  developed  a  proposed 
financial  disclosure  statement  (see  Rule  55f) 
that  may,  in  the  discretion  of  the  hearing 
officer  or  the  Commission,  be  utilized  by  a 
respondent  required  to  provide  financial 
information.  The  Task  Force  modeled  the 
proposed  form  on  the  ftmn  currently  used  by 
the  Division-of  Enforcement  to  obtain 
information  in  connection  with  offers  of 
settlement.  A  respondent  may  seek  to  have 
all  or  part  of  a  financial  disclosure  statement 
kept  confidential.  See  paragraph  (c) 
Confidentiality,  below. 


Comment  is  requested  as  to  what 
alternatives,  if  any,  could  further  the 
Commission's  interest  in  having  current 
financial  information  when  considering  a 
respondent's  assertion  of  inability  to  pay. 

(c)  Confidentiality.  Any  person 
submitting  financial  information 
pureuant  to  a  request  under  this  rule  or 
Rule  26(d).  may  request  that  the 
Commission  afford  this  information 
confidential  treatment  pursuant  to  Rule 
33  (§  201.33)  and/or  17  CFR  200.83, 
which  sets  forth  procedures  related  to 
requests  for  confidential  treatment 
pursuant  to  the  Freedom  of  Information 
Act.  5  U.S.C.  552.  No  party  receiving 
information  for  which  confidential 
treatment  has  been  requested  may 
transfer  or  convey  the  information  to 
any  i>erson  or  entity  not  a  party  to  the 
proceeding  or  counsel  to  a  party, 
without  the  prior  permission  of  the 
Commission  or  a  hearing  officer. 

Comment:  The  proposed  rule  provides  that 
a  respondent  may  request  confidential 
treatment  of  a  financial  disclosure  statement 
at  any  time.  Notwithstanding  any  such 
request,  the  financial  disclostire  statement 
must  be  served  upon  the  interested  division. 
See  Proposed  Rule  55(d). 

The  public's  right  to  review  financial 
disclosure  statements  submitted  in 
connection  with  a  respondent's  claim  of 
inability  to  pay  should  be  balanced  against 
the  respondent's  legitimate  interest  in 
protecting  confidential  or  personal 
infonnaUon  firom  premature  or  unnecessary 
disclosure.  Information  required  by  a 
financial  disclosure  statement  may  be  of  a 
particularly  personal  or  confidential  nature. 
For  example,  it  may  reveal  expenses  related 
to  treating  the  mental  disorder  of  a  child  or 
other  family  member.  On  the  other  hand,  the 
public  must  have  access  to  financial 
disclosure  information  in  order  to  assess  the 
appropriateness  of  the  Commission's 
decision  whether  or  not  to  waive  payment  of 
disgorgement  or  penalties  for  a  respondent 
who  asserts  an  inability  to  pay. 

The  appropriate  balance  may  shift  during 
the  course  of  a  hearing.  The  Task  Force 
considered  whether  evidence  with  respect  to 
disgorgement  or  penalties  should  be 
presented  only  after  a  finding  of  liability  had 
been  made.  The  Task  Force  concluded  that 
to  have  completely  separate  liability  and 
penalty  phases  in  a  hearing  would  be 
inefficient.  The  Task  Force  assumes  that 
barrifig  a  sudden  change  in  financial 
circumstance*  during  the  course  of  a  hearing, 
a  respondent  should  be  required  to  raise  a 
potential  claim  of  Inability  to  pay  In 
connection  with  prehearing  submissions  or 
conferences.  Early  submission  of  a  financial 
disclosure  form  would  allow  the  hearing 
officer  to  better  assess  the  length  of  the 
hearing,  and  would  permit  Enforcement  to 
prepare  cross-examination  or  to  seek 
verification  of  the  information  submitted. 

However,  prior  to  even  a  preliminary 
assessment  of  liability  or  entry  of  the 
financial  statement  as  an  exhibit,  a 
respondent  would  have  a  stronger  case  for 


the  confidentiality  of  personal  financial 
information  than  after  the  respondent  sought 
to  introduce  evidence  of  inability  to  pay. 
Providing  for  confidential  treatment  of  some 
information  until  a  preliminary  finding  of 
liability  would  protect  a  respondent's  privacy 
Interests  to  the  extent  that  the  Division  failed 
in  its  case  in  chief,  or  the  case  settled. 

The  Task  Force  has  developed  a  proposed 
financial  disclosure  statement  (see  Rule  55f) 
that  may,  in  the  discretion  of  the  hearing 
officer  or  the  Commission,  be  utilized  by  a 
respondent  required  to  provide  financial 
information.  The  proposed  financial 
disclosure  statement  is  in  two  parts.  Part  I 
requires  summary  information  with  respect 
to  assets,  liabilities,  income  and  expenses. 
Part  II  requires  detailed  information 
regarding  these  same  items,  including 
verifying  documentation,  such  as  fax  returns 
and  the  identification  of  bank,  brokerage  and 
credit  accounts.  Information  in  Part  I  is 
unlikely  to  warrant  confidential  treatment  if 
a  claim  of  Inability  to  pay  is  raised  at  hearing. 
Information  In  Part  II,  such  as  account 
Identifying  information,  medical  payments 
and  other  highly  personal  information  is 
more  likely  to  warrant  some  level  of 
confidentiality.  Each  request  for 
confidentiality  must  be  decided  based  on  the 
procedural  status  of  the  case,  what 
information  already  has  been  disclosed,  and 
upon  the  Individual  facts  and  circumstances 
underlying  the  request. 

Comment  is  requested  as  to  whether  any 
additional  guidelines  for  confidential 
treatment  of  financial  disclosure  statements 
should  be  included  in  the  rule,  and  if  so, 
what  those  guidelines  should  be. 

(d)  Service.  Notwithstanding  any 
request  under  paragraph  (c)  for 
confidential  treatment  concerning  a 
financial  disclosure  statement,  copies  of 
the  statement  shall  be  served  on  the 
interested  division.  Notice  that  a 
financial  disclosure  statement  and 
request  for  confidential  treatment,  if 
any,  have  been  filed  shall  be  served  on 
all  other  parties. 

Comment:  Proposed  Rule  5  generally 
provides  that  materials  as  to  which 
confidential  treatment  is  requested  do  not 
need  to  be  served  on  other  parties.  That 
policy  is  designed  to  protect  business  secrets 
or  other  information  that  may  be  filed, 
particularly  in  proceedings  dealing  with 
regulatory  matters.  Proposed  Rule  55(d) 
creates  an  exception  to  that  general  policy 
because  even  highly  personal  financial 
information  must  be  subject  to  possible 
challenge  by  the  Division  of  Enforcement 
when  a  respondent  claims  an  Inability  to  pay. 
Notice  that  a  disclosure  statement  has  been 
filed  must  be  provided  to  other  respondents, 
who  may  seek  all  or  part  of  the  information 
submitted.  Summary  information  such  as 
that  In  Part  I  of  the  model  form  routinely 
should  be  provided  to  other  respondents 
even  If  not  made  a  part  of  the  public  record. 
If  Information  of  the  kind  included  in  Part  II 
is  not  publicly  disclosed,  it  should  be 
disclosed  to  other  respondents  only  upon  a 
showing  of  specific  need. 
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(e)  Sanction  for  failure  to  file  required 
financial  ittformation.  Airy  claim  of 
inability  1o  pa^'  either  disgorgement  or 
a  penahy  that  is  not  perfected^by  the 
filing  of  a  financial  disclosure' Statement 
that  a  respondent  has  been  ordered  to 
file  or  is  required  to  file  by  rule,  may, 
in  the  discretion  of  the  Commission  or 
of  the  hearing  officer,  if  one  is  assigned, 
be  deemed  to  have  been  waived.  No 
other  sanctionc  4h^M  be  nnpf>sed  for  a 
failure  to  file  such  a  statement. 

Comment:  Under  Prtqiosed  Rule  3 , 
sanctions  for  a  fotluielo  make  a  required 
filing,  including  a  financial  statement,  could 
include  entryof  an  adverse  finding  on  'Qie 
question  of  liability.  Paragraph  (e). limits  any 
sanction  for  failure  toiile  a  financial 
statement  to  a  waiver  of  a  claim  xif  inability 
to  pay. 

Rule  S3£        FinoBcia]  inCanaatian 
Disclosure  Statement  Form. 

(a)  ^lules  26(d)  and  95  of  the  Rules  of 
Practice  provide  that  imder  certain 
circumstances  a  responderrt  who  asserts 
or  intends  1o  assert  an  inability  1o  pay 
disgorgement  or  penaihies  may  be 
required  to  disclose  t»rtain  financial 
information.  Unless  tJtherwise  ordered, 
this  form  may  be  used  by  individuals 
Kouiredto  supply  sudi  infonnation. 

(b)  The  respimoent  filing  this  form  is' 
required  to  notify  the  Commission  of 
any  material  change  in  the  answer  to 
any  question  on  thisiorm. 

(c)  A  respondent  making  financial 
information  ilisc^sures  on  this  form,  or 
as  othervi'ise  ordSed,  may  request  that 
the  Commission  afford  the  information 
submitted  confidential  treatment 
pursuant  to  Rule  33  of  the  Conmiission's 
Rules  of  Practice  and  under  the 
Commission's  Freedom  oflnformation 
Act,  5  U.S.Q  552  ("FOIA "J  procedures, 
see  17  CFR  200.83.  A  request  for 
confidential  treatn:>ent  allows  the 
requestor  an  opportunity  to  justify  the 
need  for  confidentiality.  A  request  ior 
confidential  treatment  does  not, 
however,  guarantee  oonfidentiality. 

(d)  Notwithstanding  any  request  for 
confidential  treatment  of  a  financial 
disclosure  statement,  copies  of  (he 
statement  must  be  served  on  the 
interested  division  and  will  be  included 
in  the  record  of  the  proceeding.  See 
Rule  55(d}-  H  confidential  treatment  is 
sought,  notice  th«(te  financial  disclosure 
statement  and  Tequest  for-oonfidential 
treatment  ha«TO  been  filed  shall  be 
served  «n  all  other  parties. 

(e)  Wo  party  receiving  information  for 
which  confidential  treatment  ius'been 
requested  nwy  transfer  or  convey  the 
information  to  any  person  oT'entlty  not 
a  party  to  the  proceeding  without  the 
prior  permission  of  the  Commission  or 
a  hearing  officer. 


(f)  Any  person  msyobtain  a  cof^of 
this  form  by  written  request  to  the 
Securities  and  Exchange  <G(Hnmi8sioB; 
450  Fiftti  Street  NW.,  Washington,  DC 
20549. 

Note:  This  form  has  been  printed  below 
after  proposed  ^xchaqge  Act  Rule  19d-3. 

Rules  Related  to  Review  of  Self- 
Regulatory  Oi^ganization 
Determmations 

(The  following  iourTulss  are  intoided 
to  be  read  in. conjunction  with  revised 
Securities  Exchange  Act  Hules  19d->2 
and  l9d-3) 

(17CFR.240.19d-3fbJ) 

Rule  56.        Applicatioiis  for 
Commission  Review  ofDetenninations 
by  Self-Regulatory  Organizations, 
Pursuant  to  Securities  Exchange  Act 
Section  19(d)(2). 

Any  patBon'wbo  is  aggrieved  by  a 
determination  by  aself-reguletory 
organization  -wi^  respect  to  any  final 
disciplinary  sanction,  denial  or 
conditioning  of  inenibersh^, 
association  or  participation,  or 
prohibition  or  limitation  with  respeot  to 
access  to  services  offered  bya  self- 
regulatory  organization  or  a  member 
thereof  may  file  an  application  for 
review.  Such  appiication  shall  be  filed 
with  the  Commi^oD  witiiin  30  days 
after  notice  of  the  detennination  was 
filed  purstiant  to  section  19(d)(1)  of  the 
Securities  Exchange  Act  and  received  by 
the  aggrieved  person  applying  for 
review.  The  application  shall  be  served 
on  the  self-regulatory  organization 
pursuant  to  Rule  5.  The  application 
shall  be  in  summary  form,  shall  include 
a  statement  ofthe  c^terminatian 
complained  of  and  shall  be 
accompanied  bythe  notice  of 
appearance  required  by  Rule  2  and  the 
proof  of  service  required  by  Rule  5. 

Comment:  Seciirities  Exchange  Act  section 
19(d)(2)  requires  the  Commission  1o  review 
certain  determinations  by  self-regulatory 
organiaetions  upon  application  by  any 
aggrieved  pierson.  The  formula  for  specifying 
the  period  during  vidiich  review  may  be 
applied  for— ^  days  from  rece^tt  of  the 
notice  required >by  section  19(d)(lj — is  the 
minimum  allowed  ty  statute.  Thecross- 
referenoes  to  Proposed  Rule  2  (the 
requiraatent  to£le  a  notice  of  appearance) 
and  Proposed  Rule  5  (the  3«i{uiremBnt  to  ifib 
a  pmafafaBrvioB) 'were  included  particulariy 
for  the  benefit  of  persons  apptearing  pro^ae. 

Comment  is  requested  «s  to  whether  the 
application iorreview  should  require 
additional  information  concerning  the 
objections  to  the  SRO's  decision.  See 
comment  to  Proposed  Rule  26(a). 


(ER  None) 

Rule  ST.       Review  iiy  the  CDramiHioa 
oa  tti  Own  Initiative. 

The  Commission  may,  on  its  own 
initiative,  order  review  of  any 
determination  by  a  self-regulatory 
organization  with  respect  to  any  .final 
disciplinary  sanction,  denislor 
conditioning  oT  membership, 
association  or  participation,  or 
prohibition  or  hmltation  with  respect  to 
access  to  services  offered  by  a  sell- 
regulatory  organization  ora<member 
thereof  within  40<days  afternotice 
thereof  was  filed  pursuant  1o  Securities 
Exchange  Act  section  19(dKl). 

nnmmwit:  Securities  Exchange  Act  section 
t9(d)(2}  specifies^that  theXkunmission  may 
order  rex^tew  of  the  detemiinatton  of  a  self- 
regulatory  organization  on  its  own  motion. 
The  propK)sed  rule  is  modeled  on  Proposed 
Rule  26(d)  (ER  17.(cl)  which  deals  with 
Commission  review  on  its  own  initiative  of 
an  initial  decision  by  a  iiearingofficei.  Under 
Proposed  Rule  56,.a  respondent  has  30  d^s 
after  receipt  of  notice  of  e  final  determination 
hy  a  self-reguiatory  o^anization  to  file  an 
application  for  review.  Proposed  -Rule  67 
allows  the  Conunission  40  daysto^deteimine 
whether  to  order  review  on  its  own  initiative. 
The  time  limit  for 'Commission  areview  is  tied 
to  the  Commission's  receipt  ofthe  notice 
required  by^diange  section  T9(d)(l).  not 
receipt  of  the  notioeby  the  respendera  since 
the  Commission  would  have  no  practical  way 
of  knowing  that  date.  In  practice,  the 
Commission  has  only  rarely  exercised  its 
authority  to  review  a  self-regulatory 
organization's  determination  sua  sponte.  In 
light  ofthe  Commission's  prectice,  the  rule 
does  not  include  provisions  comparable  to 
those  in  Proposed  Ikde  26  far  obtaining  early 
notification  that  theCammissian  will  not 
order  review. 

(17CFR.24O.l^-3(b0 

Rule  58.       OertiCcation  of  IIm  Record; 
Service  ofthe  IndeK. 

Ten  days  after  receipt  of  "tihe 
application  or  the  Commission  order  for 
review,  the  self-r^ulatory  organization 
shall  certify  and  file  with  the 
Commission  one  copy  of  the  Tecord 
upon  which  the  action  complained  of 
was  taken,  and  shall  file  with  the 
Commission  three  copies  of  an  index  to 
sucii  record,  and  ^all  serve  upon  each 
party  one  copy  of  the  index. 

Comment:  Existing  Securities  Txchange 
Act  Rule  19d-3(b)  specifies  that  after  an 
application  for  review  is  filed  with  the 
Commissioa,  the  Secretai^  'Will  then  serve 
the  self-regulatory  organization.  The  self- 
regulatory  organization  is  then  required  to 
certify  the  record  and  file  copies  of  the  index 
with  the  Omunissian;  tite  Seoetary  mutt 
serve  a  C8|^  on  the  iwpoDdeBt  Under  'the 
proposed  rule,  the  parties  would  be 
responsible  for  serving  each  other  at  the 
initial  stage,  as  they  are  throughout  the 
remainder  of  the  proceeding.  This  change 
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ilmpllRei  procedures,  and  eliminates 
unnecessary  delay.  It  was  suggested  that 
having  the  Commission  serve  the  application 
for  review  and  the  index  eliminates  potential 
disputes  about  whether  these  documents 
were  filed  or  served.  However,  there  is  no 
reason  why  there  should  be  fewer  problems 
with  service  simply  because  the  Commission 
mails  or  sends  a  document.  Moreover,  the 
most  critical  document — the  notice  under 
section  19(d)(1)  which  triggers  the  entire 
review  process — is  served  writhout 
Involvement  of  the  Commission. 

The  rule  was  drafted  with  the  expectation 
that  to  the  extent  that  any  self-regulatory 
organization  does  not  already  do  so,  it  will, 
in  the  future,  include  in  its  written  decision, 
or  in  an  attachment  to  the  section  19d-l 
notice  sent  to  each  respondent,  a  clear  and 
simple  statement  of  the  procedures  for 
seeking  review,  including  the  Commission's 
address,  and  the  address  of  the  appropriate 
office  of  the  self-regulatory  organization  to 
which  a  copy  of  an  application  for  review  or 
other  papers  should  be  directed. 

Comment  is  requested  as  to  the 
appropriateness  of  the  proposed  change  in 
procedure.  Conunent  is  also  requested  as  to 
whether  the  service  of  the  application  for 
review  by  the  respondent  and  the  service  of 
the  index  by  the  self-regulatory  organization 
should  have  to  be  made  by  a  means  which 
will  obtain  a  signed  receipt. 

(17CFR240.19d-3(cHg)) 

Rule  59.        Briefii  to  the  Commiuion; 
oral  argument;  leave  to  adduce 
additional  evidence. 

Briefs  shall  be  filed  pursuant  to  the 
schedule  set  forth  in  Rule  27.  Requests 
for  oral  argument  must  accompany  each 
party's  initial  brief  on  the  merits,  and 
must  be  made  in  accordance  with  Rule 
28(a).  Reouests  for  leave  to  adduce 
additional  evidence  must  be  made  in 
accordance  with  Rule  28(d). 

Comment:  Existing  Securities  Exchange 
Act  Rule  19d-3  included  provisions  with 
respect  to  filing  of  briefs,  requests  for  oral 
argument,  requests  for  leave  to  adduce 
additional  evidence  and  the  applicability  of 
the  Rules  of  Practice  to  the  review  of 
determinations  by  self-regulatory 
organizations.  Those  topics  are  already 
included  in  other  proposed  rules.  The  cross- 
references  to  the  specific  rules  were  included 
particularly  for  the  benefit  of  pro  se 
respondents.  As  a  result  of  the  proposed 
changes  to  the  Rules  of  Practice,  the  Task 
Force  has  rewritten  Exchange  Act  Rule  19d- 
3. 

Proposed  Revisions  to  Securities 
Exchange  Act  Rules  19d-2  and  19d-3 

Exchange  Act  Rule  19d-2 
Applications  for  Sta]r«  of  Disciplinary 
Sanctions  or  Summary  Suspensions  by 
■  Self-Regulatory  Organization. 

If  any  self-regulatory  organization 
imposes  any  final  disciplinary  sanction 


pursuant  to  section  6(b)(6).  15A(b)(7)  or 
17A(b)(3)(G)  of  the  SecuriUes  Exchange 
Act.  or  summarily  suspends  or  limits  or 
prohibits  access  pursuant  to  section 
6(d)(3),  15A(h)(3)  or  17A(b)(5)(C)  of  the 
Securities  Exchange  Act.  any  person 
aggrieved  thereby  for  which  the 
Commission  is  the  appropriate 
regulatory  agency  may  file  with  the 
Secretary,  a  written  motion  for  a  stay  of 
imposition  of  such  action  pursuant  to 
Rule  16  of  the  Commission's  Rules  of 
Practice  (17  CFR  201.16). 

Commant:  Exchange  Act  section  19(d)(2) 
requires  that  for  "appropriate  cases"  the 
Commission  establish  procedures  for 
expedited  consideration  of  a  request  for  a 
stay  of  certain  detenninations  by  self- 
regulatory  organizations.  Proposed  Rule  16  of 
the  Rules  of  Practice  deals  generally  with  the 
procedures  for  seeking  a  stay,  and  includes 
provisions  for  expedited  consideration  of 
appropriate  cases. 

Exchange  Act  Rule  19d-3 
Applications  for  Review  of  Final 
Disciplinary  Sanctions,  Denials  of 
Membership,  Participation  or 
Association,  or  Prohibitions  or 
Limitations  of  Access  to  Services 
Imposed  by  Self-Regulatory 
Organizations. 

Applications  to  the  Commission  for 
review  of  any  final  disciplinary 
sanction,  denial  or  conditioning  of 
membership,  association  or 
participation,  or  prohibition  or 
limitation  with  respect  to  access  to 
services  offered  by  a  self-regulatory 
organization  or  a  member  thereof  by  any 
such  organization  shall  be  made 
pursuant  to  Rule  56  of  the  Commission's 
Rules  of  Practice  (17  CFR  201.56). 

Comment:  Provisions  for  review  of  self- 
regulatory  organization  detenninations  have 
been  included  in  the  Rules  of  Practice  either 
as  part  of  rules  generally  applicable  to  all 
proceedings  before  the  Commission,  or  by 
specific  rules  addressed  to  applications  for 
review  of  self-regulatory  organization 
determinations.  See  Proposed  Rule  59  and 
accompanying  comment. 

Under  Existing  Rule  19d-3,  the  Rules  of 
Practice  apply  to  proceedings  for  review  of 
self-regulatory  organization  determinations  to 
the  extent  that  they  are  not  inconsistent  with 
Rule  19d-3.  Certain  inconsistencies  between 
procedures  for  review  of  self-regulatory 
organization  determinations  and  review  of 
proceedings  before  a  hearing  officer  were 
simply  the  result  of  historical  development, 
and  served  no  regulatory  or  policy  goals. 
Frequently,  these  inconsistencies  were  a 
source  of  confusion  and  delay.  Where 
appropriate,  these  inconsistencies  have  been 
eliminated. 

In  addition  to  the  inconsistencies,  there 
were  many  gaps.  Many  of  the  Rules  of 


Practice  were  written  in  terms  of  proceedings 
arising  before  the  Commission.  As  a  result, 
there  was  confusion  as  to  the  extent  to  which 
such  rules  were  to  apply  to  proceedings 
arising  fronf  self-regulatory  organizations. 

(The  Financial  Information  Disclosure 
Statement  Form  follows  on  the  next 
page) 

(The  Topical  index  (including 
timetable)  appears  following  the 
Financial  Form] 

Model  Financial  Information 
Disclosure  Statement  Form 

Instructions:  The  Commission's  Rules 
of  Practice  provide  that  under  certain 
circumstances  a  respondent  who  asserts 
or  intends  to  assert  an  inability  to  pay 
disgorgement  or  penalties  may  be 
required  to  disclose  certain  financial 
information.  See  Rules  26(d)  and  55. 
Unless  otherwise  ordered,  this  form  may 
be  used  by  individuals  required  to 
supply  such  information.  Partnerships, 
corporations  or  other  entities  should 
submit  a  financial  statement,  including 
an  income  statement,  balance  sheet  and 
federal  tax  returns  for  each  year  from 
the  year  of  the  earliest  violation  alleged 
against  the  entity  in  the  order  instituting 
proceedings  to  the  present. 

The  respondent  filing  this  form  is 
required  promptly  to  notify  the 
Commission  of  any  material  change  in 
the  answer  to  any  question  on  this  form. 

A  respondent  makingi^nancial 
information  disclosures  on  this  form,  or 
in  another  manner  pursuant  to  the 
requirements  of  Rule  26(d)  or  Rule  55. 
may  request  that  the  Commission  afford 
the  information  submitted  confidential 
treatment  pursuant  to  Rule  33  of  the 
Commission's  Rules  of  Practice  and 
under  the  Commission's  Freedom  of 
Information  Act,  5  U.S.C.  §  552 
("FOIA")  procedures,  see  17  CFR 
200.83.  A  request  for  confidential 
treatment  allows  the  requester  an 
opportunity  to  justify  the  need  for 
confidentiality.  A  request  for 
confidential  treatment  does  not, 
however,  guarantee  confidentiality. 

Notwithstanding  any  request  for 
confidential  treatment  of  a  financial 
disclosure  statement,  copies  of  the 
statement  must  be  served  on  the 
interested  division  and  will  be  included 
in  the  record  of  the  proceeding.  See 
Rule  55(d).  If  confidential  treatment  is 
sought,  notice  that  a  financial  disclosure 
statement  and  request  for  confidential 
treatment  have  been  filed  shall  be 
served  on  all  other  parties. 
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No  party  receiving  infonnation  for 
which  confidential  treatment  has  been 

requested  may  transfer  or  convey  the  ^/noin.-   <  ji.     ^ 

Jom,.Uo„  .o'  «,y  p.^„  or  .nu\.o,      rl'lI^^^ZT^^'X^  ""  *' 
a  party  to  the  proceeding  without  the 


prior  permission  of  the  Q)mmission  or 
a  hearing  officer. 

1/93  This  form      ^    .^ 

Task  Force  on  Administrative 


Proceedings.  It  has  not  been  approved 
for  use  by  the  Commission  or  by  0MB. 

MUJNa  COOK  M1Kt1-» 
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United  States  off  America 

Before  the 

Securities  and  Exchange  Commission 


Administrative 
Proceeding  File  No. 
3- 


Part  I:  Summary  Financial  Disclosure  Statement 


Fun  Name: 


Last 


First 


Middle 


A.  Net  Worth 

1.  Assets:  (from  Part  H.B.) 

2.  Liabilities:  (from  Part  II.C.) 

3.  Nat  Worth:  (from  Part  H.O.I 

B.  Income  and  Payments  Received 

1 .  Gross  income  reported  on  most  recent  federal 
tax  filing: 

2.  Last  12  calendar  mor\th$  (from  Part  lI.E.): 

•  H  this  amount,  divided  by  12.  does  not  equal 
your  current  monthly  inconw,  please  explain 
the  discrepancy  on  an  attached  sheet. 

C.  Expenses 

1.  Last  12  calendar  months  (from  Part  II.F.): 

*  Hthisamount,  divided  by  12,  does  not  equal 
your  current  monthly  expenses,  pleese  explain 
the  discrepancy  on  an  attached  sheet. 


•  1 
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United  States  of  America 

Before  the 

Securities  and  Exchange  Commission 


In  the  Matter  of 


Administrative 
Proceeding  File  ^k>. 
3- 


Part  II:  Detailed  Financial  Disclosure  Information 


Full  Name: 


Last 


First 


Middle 


If  confidential  treatment  has  been  requested  pursuant  to  Rule  33  of  the  Rules  of  Practice,  please 
check  the  box  below. 

I ,   CONFIDENTIAL  TREATMENT  REQUESTED.   Disclosure  of  this  document  is  prohibited 

' '   unless  specifically  authorized  below.  This  document  should  be  placed  in  a  nonpublic  file. 


For  Use  Only  by  the  Secretary  of  the  Commission: 

I 1  By  order  of (date)  the  Commission  authorized  this  file 

' '  to  be  placed  in  a  public  file. 


(Signature  of  Secretary) 


•  2 
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Last  Nam*: 


A.  Scop«  of  Information  Requested: 

R«4UMts  for  mfofmition  about  you  include  a  request  for  the  same  information  about  your  spouse  (unless 
you  are  legally  separated  end  living  apart),  minor  chUdren  and  any  other  dependents. 


B.  AsseU: 

list  aN  assets  owned  by  you.  direaly  or  indirectly, 
and  aU  assets  which  f  subject  to  your 
enjoyment  or  control,  regardless  of  whether  legal 
title  or  owr>ership  is  held  in  your  neme. 


1.  Cash 

2.  Listed  Securities 

3.  Surrender  Value  of  lnsurar>ce 


4.  Loans,  Notes,  Accounts 
Receivable  Due  to  You 

5.  Real  Estate 

6.  Furniture 

7.  Jewelry,  Art,  Rugs,  Silver 
Collectibles,  Other  Valuables 

8.  Automobiles 

9.  Unlisted  Securities 

10.  Pannership  interest 
(non-securities) 

T1 .  Net  Value  of  Ownership 
Interest  in  Business 

12.  IRA,  Keogh,  401  (k).  Annuity 
or  Pension  Accounts 

13.  Other  (Itemize): 


C.  Liabilities: 

List  alt  your  liabilities  including,  but  not  limited 
to,  the  items  listed  below. 


1.  Mortgages 

2.  Auto  Loans 

3.  Credit  Card  Debt 

4.  Margin  Loans 

5.  Insurance  Policy  Loans 

6.  Installment  Loans 


7.  Other  Loans,  Notes 
or  Accounts  Payable 

8.  Accrued  Real  Estate 
Taxes 

9.  Judgments/Settlements 
Owed 

10.  Other  (Itemize): 


14.  Total  Assets 


11.  Total  LJabKtias 


-  3 
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D.  Ntt  Worth 

(Assets  Less  Liabilities) 

E.  income/Payments  Received 

^.ol  "^"^aa^i^^T^^  ?'^'^"  '^^""^  ^'^"^  •"^  ""'*^  m  the  last  12  months  by  you.  Of  by  any  other 
«c^!l  •"^.'^V°"  ^^*  ""^  '*^''  •^'^^  "^  •'^''^  ^  control  Of  enjoy  the  use  of  the  nSiTS 
payment.  Including  but  not  limited  to  the  items  listed  below.  k---  %  •««  in.  amount  of 


E)eseriptlon/ptfrpg|y 

1 .  Salary/Wages 

2.  Commissions/Advances 

3.  Bonuses 

4.  Dividends 

5.  interest 

6.  Distributions  of  Capital 

7.  Annuity,  Pension  Payments 

8.  Rents/Royalties  (net) 

9.  Sales  of  Assets  (net) 

10.  Repayment  of  Loans 

11.  Alimony /Child  Support 


Source 


Amount 


12. 
13. 


Gifts  over  $1000 

raymants  by  Others  on  Your 
Behalf  (see  item  I,  below) 


14.  Other  (itemize): 


15.  Total  Income/Recaipts 


16.      you  anticipate  unusual  income  in  the  coming  12  months,  please  explain. 
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F.   Expenses/DisburMmantt 

Utt  a«  your  axpanditures  for  tha  past  12  months,  including  but  not  limitad  to  the  itams  Nstad  baiow. 
Wanttfy  tha  purposa  and  tha  amount  of  each  axpanditura. 


Pttcftethw 

1.  Mortgaoa/Rant 

2.  Food 

3.  Utiiitias 

4.  Paymants  on  Loans 

5.  Raal  Estata  Taxes 

6.  Insurance  Premiums 

7.  Medical  Expenses 

8.  Automobile  Expenses 

9.  Alimony /Child  Support 

10.  Income  Taxes  (federal,  state  and  local) 

1 1 .  Other  Expenses  (itemize): 


AmfluQi 


12.  Total  Expansaa/Disburaamantt 


13.  If  you  anticipate  unusual  expenses  in  the  coming  12  months,  please  describe  them. 


G.    AsMt  Schedules 


a?nJJf!."*^K°'  ^  ***  '**•"  '"*''"*'*^  *"  ^^^  11.8(5-13)  with  a  fair  markat  value  graatar  than 

Iil!u*!I-  *^'!'^^  P'  commodities  brokerage  accounts  and  accounts  at  banks  or  other  financial 
wSch  vrjr.l'"'  "•"*'.""<*•'  ^^  ^^''°^'  »"  Which  you  have  or  had  a  banafiSi  iSZar^ To 
which  you  are  or  were  a  signatory  *nce  tha  data  of  tha  first  violation  alleged  against  you.  F«i  each 
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account.  spacHy  tha  location  of  tha  account,  account  number,  balance  and  balance  date, 
identrfy  el  ecoounta.  fee^^dlecs  of  their  locetion. 


Please 


List  an  401(k)  plans,  pension  ptans.  Keogh  plans,  individual  retirement  eccounts.  profit  shertotQ  plans, 
thrift  plans,  life  insurance  policies  or  annuities  in  which  you  have  an  imarest.  vested  or  otherwise.  For 
eech  accoum.  specify  the  account  name,  the  location  of  the  account,  account  number.  beler>ce  and 
balance  date.  For  each  account  state  whether  you  ere  permitted  to  borrow  egeirtst  or  make 
withdrawals  from  the  account. 

Identify  the  location  and  account  number  of  aH  your  safe  deposit  boxes.  Include  any  boxes  in  wMcti 
you  have  property  or  papers,  whether  or  not  you  are  the  account  holder. 

Identify  en  patents,  trademarks,  service  marks,  royalty  agreements,  licenses,  or  other  generel 
intengibles  in  which  you  hove  an  interest. 


H.  Lability  Schedules 


1. 


3 


For  each  Kabiiity  greater  than  1 2.000  listed  in  Section  UX.,  indicate  the  creditor,  the  account  number, 
if  any,  the  date  incurred,  the  original  amount  of  the  liability,  the  length  of  the  obligation,  the  interest 
rate,  the  collateral  or  security,  if  any,  the  outstanding  balance,  and  the  nameisi  end  addresslesi  of  any 
other  obligeeU).  State  whether  you  are  related  to  or  have  a  personal  or  social  relationship  with  the 
creditor,  its  marwgement  or  owners. 

List  aH  credit  cards  and  lines  of  credit  in  your  narrte  or  to  which  you  are  a  signatory,  inckiding  the  name 
of  the  credit  Issuer,  ecooum  number,  credit  fimit.  and  amoum  of  indebtedness. 

List  ell  contingent  liabilities.  Ir^clude  any  notes  on  which  you  are  a  co-maker,  guarantor  or  ar>dorser  ertd 
all  pendir>g  lawsuits  in  which  you  are  nemed  es  a  defendam. 


I.    Schedules  of  Income,  Receipts  and  Disbursements 


1, 


5. 


Disbursements  by  Others  on  Your  Behalf.  List  any  payments  or  disbursements  having  a  value  of  11000 
or  greater,  made  by  any  other  person  or  entity  to  a  third  party  on  your  behalf  since  the  date  of  the  first 
vk>l8tion  aReged  agairm  you.  tr>clude  the  amount  of  tt»e  disbursement  and  the  name  and  address  of 
the  person  or  entity  who  made  the  disbursement.  If  no  such  disbursements  have  been  made,  please 
so  state. 

Fringe  Benefits.  List  eny  fringe  benefits,  such  as  the  lease  of  an  automobile,  currently  provided  by  your 
employer. 

Asset  Trensf  ers  by  You.  List  eny  assets  or  property  with  e  cost  or  fair  market  value  of  $2000  or  more, 
which  you  trensferred  or  otherwise  disposed  of  since  the  dete  of  the  first  violation  alleged  egainst  you. 
State  the  vahie  of  the  asset,  the  consideration  received,  end  your  t elattonship  with  the  transferee.  If 
iH>  such  transfers  have  been  made,  please  so  state. 

Additionai  Deposita  by  You.  Manttfy  any  fmandal  institution  accounts  (other  tt«n  those  identified  In 
hem  6.2.  above)  in  wiMch  you  have  deposited  more  then  92000  since  the  date  of  the  first  violation 
•Heged  against  you.  If  no  such  deposits  have  been  made,  please  so  state. 

Trusts  and  MmiWKm  Already  Vested.  Oeaeribe  any  vested  interest  in  a  trust  or  win  pursuant  to 
which  you  f  receiving  or  would  receive  a  devise,  bequest,  other  inheritance  or  distribirtion. 

.  6  - 


223 


61784  Federal  Register  /  Vol.  58.  No.  223  /  Monday.  November  22.  1993  /  Proposed  Rules 


LastNama: 


Currant  and  Prw  Business  Relations.  List  any  sole  proprietorships,  joint  ventures,  corporations  or  other 
business  enterprises  in  which  you  are  now  or  heve  been  a  principal,  a  holder  of  10  percent  or  more  of 
the  issued  stock,  an  officer,  director,  manaoar  or  chief  operating  officer  at  any  time  since  the  date  of 
the  first  violation  alleged  against  you. 


J.   Personal  Information 

Current  residence: 

i* 

street 

unit 

Current  phone  number(s): 

city 

home: 
business: 
car: 
other: 

1_ 

1 

state 

1_. 

1 

. 

1_ 

1 

. 

1_ 

1 

. 

Social  security  number: 

lip  code 


List  any  other  names  (including  a  maiden  name)  you  have  used. 

If  currently  married  please  state  your  spouse's  name,  age  and  social  security  number,  whether  or  not  he  or 
she  resides  with  you  and  the  date  of  your  marriage.  ««nor  or  noi  ne  or 

Ili^iHf/,?  ^TTh^  H?"*i^  "^"'^'^  '"~"  "^''  *^'  """^  °^  y°"'  ^°"^  «P0"««<»»  •"<'  ^^  <'«e  of  your 
your  former  spouse  s  social  security  number  and  last  known  address. 

hToJ^he* "^"Je^wTyou"  "'''  "~"  '''''  ''*  "  '^^  "''■  »°^^'  '•^^"''^  ""'""•'  «"<'  ^^'^'^  ^  -^ 


Identify  any  other  members  of  your  household.  For  each,  please  state  his  or  her  age  and  relationship 


to  you. 


K.  Attachments: 

^  ■     of7^1^?r«  I'^Z"^  '".;"^"'  ^""^  "^  ^°"  '*"*^'"***"«  P«^*°"«'' »'"«'  o'  business  returns)  for  the  year 
of  the  first  violation  alleged  against  you  and  alt  subsequent  years. 

'■  sf^ubs'iuimTir '"  '•'"'"*  '"•" "' '°" '°'  *'• '-'  °'  *'•  '^"^  "°''*'*^"  •"•»•*'  •«••"«  yo"  •"<« 

Jubsi^Jit  years  '•"'  °'  '''•  '""  '"°'*''°"  '"•»*'  •»'*"«  ^°"  ^"^  «" 

4.     If  you  are  a  trustee,  executor  or  administrator,  attach  a  copy  of  thii  instrument  appointing  you  as  such. 

■  7  - 
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U«t  of  Attachments  Submitted  With  This  Form: 

Please  list  all  financial  statements,  tax  returns  and  other  materials  submitted  %yith  this  form.  Do  not 
submit  originals.  Make  sure  ail  copies  are  legible.  Illegible  copies  do  not  satisfy  the  requirements  for 
filing  your  financial  disclosure  information. 


L.   Declarations  and  Signature 


I  i^ r — ; : ^^^  declare  under  penalty  of  perjury,  that  I  have  examined  the 

infornriation  given  in  th«  statement  and  attached  hereto  and.  to  the  best  of  my  iinowledge  and  belief,  it  is 
true,  correct,  and  complete.  I  further  declare  that  I  have  no  assets,  owned  either  directly  or  indirectly  or 
Income  of  any  nature  other  than  as  shown  In.  or  attached  to.  this  statement.  I  understand  that  any  material 
misstatements  or  omissions  made  by  me  herein  or  in  any  attachments  hereto  may  constitute  criminal 
violations,  punishable  under  18  U.S.C.  1001  or  other  statutes. 

The  Securities  and  Exchange  Commission  and  any  of  its  staff  is  authorized  to  obtain  any  such  information 
from  credit  bureeus.  financial  institutions  or  any  other  source  •»  may  be  needed  to  verify  the  statements 
made  on  this  form. 


The  statements  herein  and  attached  hereto  represent  my  financial  condition  as  of 


.  (date). 


(signature) 


(date) 


Sworn  before  me  this day  of 


^  199_. 


[Seal] 


Notary  Public 

My  conrtmission  expires  on 


.(date) 


MLUNO  COOE  6010-01-C 
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Topical  Index  Including  Timetable 
Relating  to  the  Rule*  Of  Practice 

This  index  sets  forth  a  general  outline 
of  many  of  the  significant  steps  of  an 
administrative  proceeding  under  the 
Commission's  Rules  of  Practice.  It  does 
not  constitute  part  of  the  Rules  and  has 
no  legal  effect  h  has  been  prepared  for 
the  convenience  of  the  reader  and  is  not 
intended  as  a  substitute  for  review  of 
the  Rules.  The  generalizations  contained 
in  this  index  are  qualified  in  their 
entirety  by  the  text  of  the  Rules 
themselves,  which  are  hereby 
incorporated  by  reference. 

The  Commission  or  the  hearing 
officer,  for  good  cause  shown,  may 
extend  or  shorten  any  time  limits  for 
any  filing  and  may  postpone  or  adjourn 
any  hearing. 

Amicus  Participation 

Any  amicus  curiae  shall  file  its  brief 
(along  with  a  motion  for  leave  to 
participate  as  amicus  cxu-iae  or  written 
consent  of  all  parties,  if  required)  within 
the  time  allowed  the  party  whose 
position  the  amicus  will  support,  unless 
all  parties  otherwise  consent  or  the 
hearing  officer  (for  cause  shown)  shall 
grant  leave  for  later  filing.  (Rule  13(d)). 

Answers 

In  any  order  instituting  proceedings, 
the  Commission  may  direct  that  any 
respondent  file  an  answer  to  such  order. 
Any  party  not  so  ordered  may  also  elect 
to  file  an  answer.  A  party  directed  to  file 
an  answer  shall  do  so  within  20  days 
after  service  upon  such  party  of  the 
order  instituting  proceedings.  Any 
person  granted  leave  to  participate  may 
be  required  to  file  an  answer  within  a 
reasonable  time,  as  determined  by  the 
hearing  officer.  Where  amendments  to 
the  matters  of  fact  and  law  at  issue  in 
the  proceedings  are  authorized,  the 
parties  may  be  required  to  answer  the 
amended  matters  to  be  considered 
within  a  reasonable  time,  as  determined 
by  the  Commission  or  hearing  officer. 
(Rule  9(a).(b)). 

Appeal 

See  "Initial  Decision-Petition  for 
Review."  "Interiocutory  Review  of 
Hearing  Officer's  Rulings."  "PeUtion  for 
Rehearing."  "Review  by  the 
Commission  of  Determinations  at  a 
Delegated  Level  (other  than  by  a  Duty 
Officer  or  a  Hearing  Officer),"  "Review 
by  the  Commission  of  Initial  Decisions 
by  Hearing  Officers."  and  "Self- 
Regulatory  Organization 
Determinations-Applications  for 
Commission  Review." 


Appearance 

A  person  may  appear  before  the 
Conunission  or  a  hearing  officer  on  his 
or  her  own  behalf;  any  person  admitted 
to  the  practice  of  law  before  the  U.S. 
Supreme  Court  or  the  highest  court  of 
any  state  may  represent  any  person  or 
j>arty  before  the  Commission;  a  member 
of  a  partnership  may  represent  such 
partnership;  and  a  bona  fide  officer  of  a 
corporation,  trust,  or  association  may 
represent  such  corporation,  trust,  or 
association.  (Rule  2(a).(b)),  See  "Notice 
of  Appearance." 

Briefs  to  the  Commission 

At  the  time  the  Commission  grants  or 
orders  review  of  a  decision  or  upon 
receipt  of  an  index  to  the  record  in  a 
self-regulatory  organization 
determination,  the  Commission  shall 
issue  a  briefing  schedule  order.  Such 
order  shall  specify  the  parties  to  file 
opening  briefe  and  the  dates  by  which 
such  briefs  shall  be  filed.  Normally,  the 
briefing  schedule  order  should  be  issued 
within  15  days  of  either  (i)  the  last  day 
permitted  for  filing  a  bri^  in  opposition 
to  a  petition  for  review  or  (ii)  the  last 
day  permitted  for  filing  an  index  to  the 
record  in  a  self-regulatory  organization 
proceeding.  Unless  otherwise  ordered, 
opening  briefe  shall  be  filed  within  40 
days  of  the  date  of  the  briefing  schedule 
order.  Opposition  briefs  shall  be  filed 
within  30  days  after  the  date  opening 
briefs  are  due.  Reply  briefe  shall  be  filed 
within  14  days  after  the  date  opposition 
briefe  are  due.  No  further  briefs  may  be 
filed  except  with  leave  of  the 
Commission.  (Rule  27(a)). 

Business  Hours;  Business  Days 

The  Headquarters  of  the  Commission, 
at  450  Fifth  Street,  NW.,  Washington, 
DC  20549,  is  open  each  day,  from  9  a.m. 
to  5:30  p.m..  Eastern  Standard  Time  or 
Eastern  Daylight-savings  Time, 
whichever  is  oirrently  in  effect  in  the 
District  of  Columbia,  except  Saturdays, 
Sundays,  and  federal  legal  holidays. 
Federal  legal  hohdays  consist  of  New 
Year's  Day,  Martin  Luther  King,  Jr.'s 
Birthday,  Presidents  Day,  Memorial 
Day,  Independence  Day,  Labor  Day, 
Columbus  Day,  Veterans  Day, 
Thanksgiving  Day,  Christmas  Day,  and 
any  other  day  appointed  as  a  hoUday  in 
the  District  of  Columbia  by  the 
President  or  the  Congress  of  the  United 
States.  Each  day  on  which  the 
Commission  is  open  is  a  "Business 
Day."  (Rule  7). 


Certification  of  Record  to  the 
Commission 

Administrative  Proceedings 

At  the  close  of  the  hearing,  the 
hearing  officer  shall  transmit  to  the 
Commission's  Director  of  the  Office  of 
Filings.  Information  and  Consumer 
Services  ("OFICS  Director")  a  list  of  all 
filings,  exhibits  or  other  materials  which 
are  part  of  the  record,  as  well  as 
originals  of  all  such  documents.  Within 
15  days  after  the  last  date  set  for  filing 
briefs  to  the  Commission  or  at  such 
other  time  as  the  Commission  may 
direct  after  receipt  of  a  petition  or 
application  for  review  (but.  in  any 
event,  prior  to  any  oral  argument),  the 
OFICS  Director  shall  certify  the  entire 
record  to  the  Commission.  (Rule 
29(b).(c)). 

Self-Regulatory  Organization 

Ten  days  after  receipt  of  the 
application  or  Commission  order  for 
review,  the  self-regulatory  organization 
shall  certify  and  file  with  the 
Commission  one  copy  of  the  record  and 
three  copies  of  an  index  to  such  record 
and  shall  serve  upon  each  party  one 
copy  of  that  index.  (Rule  58). 

Commission  Decisions 

Normally,  the  Commission  should 
issue  its  opinion  within  nine  months  of 
the  date  of  the  briefing  schedule  order 
required  to  be  issued  in  each  case.  (Rule 
29).  Normally,  if  a  sanction  has  taken 
effect,  a  decision  as  to  whether  or  not 
to  grant  a  stay  should  be  issued  within 
five  days  of  the  date  set  for  filing  of  the 
opposition  to  a  motion  for  a  stay.  If  the 
sanction  has  not  taken  effect,  the. 
decision  as  to  granting  or  denying  a  stay 
should  be  issued  within  30  days.  (Rule 
16(e)).  Normally,  interlocutory  review  of 
a  hearing  officer's  decision  should  be 
completed  within  30  days  of  the  date  set 
for  filing  of  the  final  brief  on  the  matter 
submitted  for  interlocutory  review 
(Rule  18(b)). 

Commission  Review  of  Decisions  on  its 
Own  Initiative 

See  "Review  by  the  Commission  of 
Determinations  at  a  delegated  Level 
(Other  than  by  a  Duty  Officer  or  a 
Hearing  Officer"  and  "Review  by  the 
Commission  of  Initial  Decisions  of 
Hearing  Officers." 

Computation  of  Time 

In  computing  any  period  of  time 
under  the  Rules,  the  day  of  the  act, 
event,  or  default  after  which  the  period 
begins  to  run  is  not  to  be  included.  The 
last  day  of  the  period  so  computed  is  to 
be  included,  unless  it  is  a  Saturday,  a 
Sunday,  or  a  federal  legal  holiday  (as 
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defined  in  the  Rules),  in  which  event 
the  period  runs  until  the  end  of  the  next 
day  which  is  neither  a  Saturday,  a 
Sunday,  nor  a  federal  legal  holiday. 
Intermediate  Saturdays,  Sundays,  and 
federal  legal  holidays  shall  be  excluded 
from  the  computation  when  the  period 
is  seven  days  or  less,  not  including  any 
additional  time  allowed  for  service  by 
mail.  If  on  the  last  day  on  which  a  filing 
is  permitted  to  be  made,  weather  or 
other  conditions  have  made  the 
Secretary's  office  at  the  Commission  or 
other  designated  filing  location 
inaccessible,  the  filing  deadline  shall  be 
extended  to  the  end  of  the  next  day  on 
which  such  location  is  accessible  and 
which  is  neither  a  Saturday,  a  Sunday, 
nor  a  federal  legal  holiday.  (Rule  6(a)). 

Confidential  Treatment 

Any  person  may  file  an  apphcation 
requesting  confidential  treatment  of 
material  piu-suant  to  the  provisions  of 
the  Securities  Act,  the  Exchange  Act, 
the  Public  Utility  Holding  Company 
Act,  the  Investment  Company  Act,  the 
Investment  Advisers  Act,  the  rules 
under  any  of  the  foregoing,  or  any  other 
applicable  statute  or  rule.  The 
application  shall  be  accompanied  by  a 
sealed  copy  of  the  materials  as  to  which 
confidential  treatment  is  sought.  The 
Commission  may  require  the  person 
making  such  application  to  furnish  in 
writing  additional  information  with 
respect  to  the  grounds  for  such 
application.  Failure  to  supply  such 
requested  information  within  14  days 
from  the  person's  receipt  of  the  request 
shall  be  deemed  a  waiver  of  the  person's 
objections  to  public  disclosure,  unless 
the  Commission  shall  otherwise  order, 
for  good  cause  shown,  at  or  before  the 
expiration  of  the  14-day  period.  Upon 
request  of  the  person  malcing  the 
confidential  treatment  request,  motions 
and  other  filings  relating  to  the  request 
shall  be  placed  imder  seal  upon  fiHng. 
(Rule  33(a),{b),(c)). 

Copying  Costs 

The  respondent  shall  be  responsible 
for  the  costs  of  copying  documents 
turned  over  by  the  interested  division  of 
the  Commission.  (Rule  20(d)).  See 
"Documents  and  Witnesses' 
Statements." 

Copies  of  Papers  To  Be  Filed 

One  original  and  three  copies  of  all 
papers  shall  be  filed  with  the 
Commission  or  the  hearing  officer.  (Rule 
5(f)).  See  "Service." 

Date  of  Entry 

The  date  of  the  entry  of  an  order  by 
the  Commission  shall  be  (i)  the  date  of 
the  adoption  of  an  order  by  then 


Commission,  as  reflected  in  the  caption 
of  the  order  or  (ii)  in  cases  where  the 
Commission  staff  takes  action  pursuant 
to  delegated  authority,  the  date  when 
the  action  is  taken,  as  reflected  in  the 
caption  of  the  order.  (Rule  6(c)).  See 
"Computation  of  Time." 

Defaults;  Motion  To  Set  Aside  Defaults 

If  a  party  fails  to  file  an  answer,  or  if 
a  person  named  in  an  order  instituting 
proceedings  against  whom  findings  may 
be  made  or  sanctions  imposed  fails  to 
appear  at  a  hearing  or  prehearing 
conference,  or  such  person  fails  to  file 
a  notice  of  appearance  when  ordered  to 
do  so,  the  hearing  officer  or  the 
Commission  may  deem  the  allegations 
against  such  person  to  be  true  and  enter 
an  order  making  findings,  by  default, 
against  such  person.  (Rules  3(c),  9(e), 
g(f)).  Any  motion  to  set  aside  a  default 
shall  be  made  within  a  reasonable  time. 
iRule  9(g)). 

Depositions — Oral  and  Written 

Notice 

Any  party  desiring  to  take  a 
deposition  shall  make  a  written  motion 
setting  forth  the  reasons  why  the 
deposition  should  be  taken,  the  matters 
to  be  covered  and  the  proposed  time 
and  place  for  taking  the  deposition.  See 
"Depositions  on  Written  Questions." 

Grounds 

The  Commission  or  the  hearing 
officer,  in  its  discretion,  may  issue  an 
order  that  the  deposition  be  taken  upon 
a  finding  that  the  prospective  witness  is 
likely  to  give  material  testimony,  that  it 
is  likely  the  prospective  witness  will  not 
be  able  to  attend  the  hearing,  and  that 
the  taking  of  the  deposition  will  serve 
the  interests  of  justice.  (Rule  22(b),  23). 

Filing 

Testimony  taken  in  depositions  shall 
be  reduced  to  writing,  subscribed  by  the 
witness  and  certified  by  the  deposition 
officer.  The  original  deposition  and  any 
exhibits  thereto  shall  be  forwarded 
under  seal  to  the  hearing  officer  or,  if 
none  is  assigned,  to  the  Secretary  of  the 
Commission.  Copies  of  the  de|}ositions 
and  exhibits  shall  be  forwarded  to  each 
party.  (Rule  22(f)). 

Depositions  on  Written  Questions 

Depositions  may  be  taken  and 
submitted  on  written  questions  upon 
any  party's  motion.  Within  10  days  after 
the  motion  and  written  questions  are 
served,  a  party  may  file  objections,  if 
any,  to  such  written  questions  and  may 
serve  cross-questions  upon  any  or  all 
other  parties.  (Rule  23). 


Discovery 

See  "Documents  and  Witnesses' 
Statements." 

Disgorgement 

Plan  of  Disgorgement 

The  Commission  or  the  hearing  officer 
may  order  any  party  to  submit  a  plan  for 
the  distribution  of  disgorgement  funds 
at  anytime  after  an  ordfer  requiring 
disgorgement  has  been  entered. 
Normdly.  if  a  plan  will  be  required,  it 
should  be  submitted  no  later  than  45 
days  after  funds  or  other  assets  are 
placed  in  an  escrow  account  or 
otherwise  set  aside.  (Rule  49). 

Order  Approving,  Modifying  or 
Disapproving  the  Plan 

At  any  time  more  than  30  days  after 
publication  of  notice  of  the  proposed 
plan  of  disgorgement,  the  hearing 
officer,  if  one  is  assigned,  or  the 
Commission,  shall,  by  order,  approve, 
modify  or  disapprove  the  proposed 
plan.  Normally,  this  order  should  be 
entered  within  30  days  after  the  end  of 
the  period  allowed  for  comments  on  the 
proposed  plan.  (Rule  52). 

Prompt  Payment 

Unless  provided  otherwise  by  order  of 
a  hearing  officer  or  the  Commission, 
disgorgement  shall  be  paid  no  later  than 
five  days  after  service  of  the 
disgorgement  order.  Amounts  due 
pursuant  to  an  order  by  a  hearing  officer 
shall  be  paid  on  the  first  day  after  the 
order  becomes  final.  (Rule  48(a)). 

Dispositive  Motions 

Any  party  may  make  a  motion  for  an 
order  that  would  dispose  of  the 
proceeding,  in  whole  or  in  part.  Motions 
made  prior  to  the  hearing  shall  be  filed 
no  later  than  30  days  prior  to  the 
commencement  of  the  hearing  or  t  such 
earlier  time  in  advance  of  the  final 
prehearing  conference  as  the  hearing 
officer  may  order.  For  purposes  of  ruling 
on  a  dispositive  motion  prior  to  the 
conclusion  of  the  interested  division's 
case,  the  facts  of  the  pleadings  of  the 
party  against  whom  the  motion  is  made 
shall  be  taken  as  true  (except  as 
modified  by  stipulation  entered  into  by 
that  party).  The  hearing  officer  shall 
promptly  grant  or  deny  the  motion  or 
defer  decision  until  after  the  interested 
division  concludes  its  case.  (Rule  16Cb)). 

Documents  and  Witnesses'  Statements 

In  enforcement  proceedings,  the 
interested  division  shall  make  available 
to  the  other  parties  for  inspection  and 
copying  all  non-privileged,  relevant 
documents  that  are  not  work-product; 
provided,  however,  the  interested 
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division  may  withhold  any  document  it 
beUeves  wrould  result  in  a  breach  of 
personal  privacy,  confidentiality  or 
where  tximover  otherwise  would  not  be 
in  the  interests  of  justice.  The  hearing 
officer  shall  review  the  withheld 
material  to  determine  whether  it  should 
be  produced.  The  interested  division 
also  shall  make  available  to  any  party 
any  statement  of  a  person  called  or  to 
be  called  as  a  witness  by  the  interested 
division  that  would  be  required  to  be 
produced  pursuant  to  the  }encks  Act. 
(Rules  20(a).  21(a)).  See  "Failure  to 
Produce." 

Evidence 

The  hearing  officer  shall  receive 
relevant  and  material  evidence  and 
exclude  all  irrelevant,  immaterial  or 
unduly  repetitious  evidence.  (Rule 
19(a)). 

Ex  Parte  Temporary  Cease-and-Desist 
Orders 

A  temporary-cease-and-desist  order 
may  be  issued  without  notice  and 
opportunity  for  hearing  only  if  the 
Commission  determines  that  notice  and 
a  hearing  prior  to  entry  of  an  order 
would  be  impracticable  and  contrary  to 
the  public  interest  A  respondent  served 
with  an  ex  parte  temporary  cease-and- 
desist  order  may.  wiOiin  10  days  after 
the  date  on  which  the  order  was  served, 
move  to  have  the  order  set  aside, 
limited,  or  suspended  and  request  a 
hearing.  The  Commission  shall  hold  a 
hearing  and  render  a  decision  on  the 
respondent's  motion  at  the  earliest 
possible  time.  Normally,  such  a  hearing 
should  be  held  within  48  hours  of  a 
request  for  hearing,  unless  the 
respondent  requests  a  longer  period. 
(Rule  43(a).(c)). 

Extensions  and  Enlargements  of  Time; 
Adjournment 

The  Commission  or  the  hearing  officer 
(for  good  cause  shown)  may  extend  or 
shorten  any  time  limits  for  any  fihng  of 
any  papers  or  documents  and  may 
postpone  or  adjourn  any  hearing.  In 
considering  requests  for  postponement, 
adjournment  or  extensions,  the  hearing 
officer  or  the  Commission  shall  consider 
the  length  of  the  proceeding  to  date;  the 
number  of  postponements, 
adjournments  or  extensions  already 
granted;  the  stage  of  the  proceedings 
when  the  request  is  made:  and  any  other 
matters  as  justice  may  require. 
Postponements  or  adjournments  should 
normally  not  exceed  21  days  although 
longer  periods  are  permissible  if  the 
reasons  for  such  postponement  or 
adjournment  are  set  forth  in  the  written 
order.  (Rule  17). 


Failun  To  Appear 

Any  person  who  is  named  in  an  order 
instituting  proceedings  as  a  person 
against  whom  findings  may  oe  made  or 
against  whom  sanctions  may  be 
imposed  that  fails  to  appear  at  a  hearing 
or  prehearing  conference  or  fails  to  file 
a  notice  of  appearance  when  ordered  to 
do  so  may  be  deemed  in  default  and  the 
proceedings  may  be  determined  against 
such  person,  upon  consideration  of  the 
allegations.  wUch  may  be  deemed  to  be 
true.  (Rules  3(c).  9(f)). 

Failure  To  File  Answer 

If  a  party  fiails  to  file  an  answer  within 
the  time  provided,  such  pwson  shall  be 
deemed  in  default  and  the  proceedings 
may  be  determined  against  such  person 
upon  consideration  of  the  allegations, 
which  may  be  deemed  to  be  true.  (Rules 
3(b),  9(e)). 

Failure  To  Produce 

If  a  document  or  statement  required  to 
be  turned  over  to  a  respondent  is  not 
turned  over  by  the  interested  division  of 
the  Commission,  no  rehearing  or 
rededsion  of  a  matter  already  heard  or 
decided  shall  be  required  unless 
respondent  shall  estabUsh  that  the 
failure  to  produce  the  document  or 
statement  was  not  harmless  error.  (Rules 
20(b).  21(b)). 

Filings— Deficient  Filings  and  Failure 
To  File 

The  Commission  or  the  hearing  officer 
may  reject,  in  whole  or  in  part,  any 
filing  which  &ils  to  comply  with  the 
Rules  or  any  order.  In  the  event  a 
required  filing  is  not  made  or  is  rejected, 
in  whole  or  in  part,  and  such  failure  or 
deficiency  is  not  cured  within  the  time 
period  authorized,  the  party  &iUng  to 
make  the  filing  may  be  deemed  in 
default,  and  the  proceedings  may  be 
dismissed  or  determined  against  such 
party  on  the  basis  of  the  record  then 
existing,  including  the  order  instituting 
proceedings,  the  allegations  of  which 
may  be  deemed  to  be  true.  (Rule  3(b)). 

Filing  With  the  Commission  or  Hearing 
Officer 

All  papers  required  to  be  served  by  a 
person  shall  be  filed  with  the 
Commission,  addressed  to  the  Secretary 
of  the  Commission,  or  the  hearing 
officer,  as  the  case  may  be,  before 
service  on  any  other  person  or  promptly 
thereafter.  An  original  and  three  copies 
of  all  papers  shall  be  filed  with  the 
Commission  or  the  hearing  officer.  (Rule 
5(d),  (e).  (f)). 

Final  Decision 

Unless  a  party  or  other  person  entitled 
to  seek  review  of  an  initial  decision 


timely  files  a  petition  for  review,  or  the 
Commission  on  its  own  initiative  orders 
review,  an  initial  decision  shall  become 
the  final  decision  of  the  Commission. 
The  Commission  shall  issue  an  order 
that  the  decision  has  become  final,  but 
even  if  the  order  of  finality  is  not  issued, 
the  initial  decision  automatically 
becomes  final  with  the  passage  of  time. 
(Rule  24(c).  (d)). 

Hearings — Time  and  Place 

Each  party  shall  be  given  advance 
notice,  reasonable  in  light  of  the 
circumstances,  of  the  date,  time  and 
location  of  the  hearing  in  such  party's 
proceedings;  provided,  however,  that  in 
a  proceedkig  in  which  a  temporary  ex 
parte  sanction  is  sought,  the 
Commission  may  direct  that  notice  of 
the  hearing  shall  be  delayed.  The  time 
and  place  for  any  hearing  shall  be  fixed 
with  due  regard  for  the  public  interest 
and  the  convenience  and  necessity  of 
the  parties,  the  participants  or  their 
representatives.  (Rule  8(c)). 

Holidays 

See  "Business  Hours.  Business  Days." 

Initial  Decision 

Normally,  the  hearing  officer  should 
file  the  initial  decision  with  the 
Secretary  of  the  Commission  within  75 
days  of  die  filing  of  the  last  brief 
specified  in  the  post-hearing  briefing 
schedule,  or,  if  no  post-hearing  briefs 
are  filed,  within  75  days  of  the  close  of 
the  hearing.  (Rule  25(d)). 

Petition  for  Review 

An  initial  decision  shall  include  a 
statement  of  the  time  within  which  a 
petition  for  review  of  the  initial  decision 
may  be  filed.  The  time  allowed  to  file 
a  petition  for  review  shall  not  exceed  21 
days  after  service  of  the  initial  decision 
upon  the  parties  except  for  good  cause 
shown.  (Rule  24(b).(c)).  A  brief  in 
opposition  to  a  petition  for  review  and/ 
or  a  petition  for  summary  affirmance  in 
opposition  to  a  petition  for  review  may 
be  filed  within  five  days  of  service  of 
the  petition  upon  the  party  filing  such 
opposition  or  petition  for  summary 
affirmance  (Rule  26(c)).  Within  15  days 
after  the  filing  of  such  brief  in 
opposition  and/or  a  petition  for 
summary  affirmance,  the  Commission 
shall  issue:  (i)  An  order  determining 
whether  to  grant  the  petition  for  review 
and  (ii)  if  the  petition  for  review  is 
granted,  a  briefing  schedule  order.  (Rule 
27(a)).  See  "Final  Decision." 

Interlocutory  Review  of  Hearing 
Officer's  Rulings 

In  the  absence  of  extraordinary 
circumstances,  the  Commission  will  not 
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review  a  ruUng  of  the  hearing  officer 
prior  to  considering  a  final  order  with 
respect  to  the  entire  proceeding,  A 
hearing  officer  shall  not  certify  a  ruling 
for  interlocutory  review  by  the 
Commission  unless  a  party  requests 
such  review  within  five  days  of  the 
hearing  officer's  ruling  and  the  hearing 
officer  certifies  in  writing  the  grounds 
for  such  review.  Normally,  interlocutory 
review  should  be  completed  within  30 
days  of  the  date  set  for  filing  the  final 
brief  on  the  matter  being  reviewed. 
(Rule  18{a).{b)). 

Interrogatories 

See  "Depositions— Oral  and  Written" 
and  "Depositions  on  Written 
Questions." 

Leave  to  Adduce  Additional  Evidence 
Any  party  may  file  a  written  motion 
for  leave  to  adduce  additional  evidence, 
stating  with  particularity  why  such 
evidence  is  material  and  the  reasonable 
grounds  for  failure  to  adduce  such 
evidence  previously.  Upon  such  motion 
or  upon  its  own  motion,  the 
Commission  may  hear  additional 
evidence,  may  remand  the  proceeding  to 
a  self-regulatory  organization  or  may 
remand  or  refer  the  proceeding  to  a 
hearing  officer  for  the  taking  of 
additional  evidence.  (Rule  28(e)).  See 
"Motions." 

Leave  to  Participate 

Any  person  seeking  leave  to 
participate  shall  file  a  motion  for  leave 
to  participate  not  later  than  20  days 
prior  to  the  date  fixed  for  the 
commencement  of  the  hearing.  (Rule 
13(c)). 

Length  and  Form  of  Briefs 

All  briefs  filed  with  the  Commission 
or  with  a  hearing  officer  containing 
more  than  ten  pages  shall  include  a 
table  of  contents  and  a  table  of  cases, 
statutes  and  other  authorities  cited. 
Except  with  leave  of  the  Commission  or 
hearing  officer,  principal  briefs  shall  not 
exceed  50  pages,  and  reply  briefs  shall 
not  exceed  25  pages.  (Rule  31). 

Ma/7    II 

Service  by  mail  is  complete  upon 
mailing.  Service  by  mail  adds  three  days 
to  the  period  computed  fi-om  time  of 
service.  (Rules  5(b).  6(b)).  See  "Service." 

Motions 

Unless  made  during  the  hearing  itself, 
a  motion,  including  any  supporting 
material,  affidavits  or  other  exhibits, 
shall  be  in  writing.  Opposition  briefe  or 
affidavits  in  opposition  to  motions  shall 
be  filed  within  10  days  after  service  of 
the  motion.  Reply  briefe  shall  be  filed 


within  five  days  after  service  of  the 
opposition  briefer  affidavit.  (Rule 
16(a)). 

Notice  of  Appearance 

When  an  individual  person  first 
appears  on  his  or  her  own  behalf  before 
the  Commission  or  a  hearing  officer  in 
a  proceeding  arising  out  of  an  order 
instituting  proceedings  or  seeking 
review  of  a  self-regulatory  organization 
determination,  he  or  she  shall  file  a 
written  notice  with  the  Commission  or 
state  on  the  record  a  ctirrent  address  and 
telephone  number  where  he  or  she  may 
be  reached  during  business  hours. 'iVhen 
an  attorney  appears  before  the 
Commission  or  a  hearing  officer  in  a 
representative  capacity  in  a  proceeding, 
he  or  she  shall  file  a  written  notice  of 
such  appearance,  which  shall  state  the 
name  of  the  proceeding  in  which  he  or 
she  is  appearing,  his  or  her  name, 
current  address  and  business  telephone 
number  and  the  name  and  current 
address  of  the  person  or  persons  on 
whose  behalf  he  or  she  appears.  (Rule 
2(d)).  "^"^ 

Oral  Argument 

Except  as  to  determinations  whether 
to  (i)  accept  a  matter  for  interlocutory 
review  or  (ii)  order  review  of  a  hearing 
officer's  initial  decision,  any  party  may 
make  a  separate  WTitten  motion 
accompanying  the  initial  brief  on  the 
merits  requesting  oral  argument. 
Normally,  the  grant  or  denial  of  a 
request  for  oral  argument  should  be 
made  by  the  Commission  within  21 
days  of  the  date  for  the  filing  of  the  last 
brief  called  for  by  the  briefing  schedule. 
(Rule  28(a)).  A  motion  of  an  amicus 
curiae  to  participate  in  oral  argument 
will  be  granted  only  for  extraordinary 
reasons.  (Rule  13(d)). 

Order  Instituting  Proceedings 

Whenever  the  Commission  issues  an 
order  instituting  proceedings, 
appropriate  notice  shall  be  given  by  the 
Commission  to  each  party  (or  his 
authorized  representative)  to  the 
proceedings.  (Rule  8(a)). 

Amendments 

Motions  for  amendments  to  the 
matters  of  fact  and  law  to  be  considered 
may  be  granted  by  the  hearing  officer  at 
any  time  prior  to  the  filing  of  an  initial 
decision  or.  if  no  initial  decision  is  to 
be  filed,  prior  to  the  time  fixed  for  the 
filing  of  final  briefe  with  the 
Commission.  An  amendment  to  the 
matters  of  fact  and  law  to  be  considered 
may  be  granted  by  the  Commission  at 
any  time.  (Rule  8(e)). 


Penalties— Prompt  Payment 

Unless  otherwise  provided,  amounts 
due  pursuant  to  an  order  by  the 
Commission  requiring  the  payment  of 
penalties  shall  be  paid  no  later  than  five 
days  after  service  of  the  order  upon  the 
party  required  to  pay  such  penalty. 
Amounts  due  pursuant  to  an  order  by  a 
hearing  officer  shall  be  paid  on  the  first 
day  after  the  order  becomes  final.  (Rule 
48(a)). 

Petition  for  Rehearing 

Any  petition  requesting  rehearing  by 
the  Commission  shall  be  filed  (i)  within 
10  days  after  entry  of  the  order 
complained  of  or  (ii)  within  such  time 
as  the  Commission  may  prescribe  upon 
request  of  a  party,  if  such  request  is 
made  within  the  foregoing  10  day 
period.  The  petition  for  rehearing  shall 
clearly  state  the  specific  matters  upon 
which  rehearing  is  sought.  (Rule  28(d)). 

Petition  for  Review 

See  "Initial  Decision— Petition  for 
Review." 

Prehearing  Conferences 

The  hearing  officer  may  direct,  or  any 
party  may  request,  that  counsel,  any 
party,  or  any  other  participant,  meet 
with  the  hearing  officer  for  a  prehearing 
conference  or  conferences.  Except 
where  the  emergency  nature  of  a 
proceeding  would  make  a  prehearing 
conference  clearly  inappropriate,  a  final 
prehearing  conference  should  be  held. 
Any  final  prehearing  conference  should 
be  held  as  close  to  the  time  of  the 
hearing  as  reasonable  under  the 
circumstances.  At  the  conclusion  of  any 
conference  or  promptly  thereafter,  the 
hearing  officer  shall  enter  a  ruling  or 
order  which  recites  the  agreements 
reached  and  any  procedural 
determinations  made  by  the  hearing 
officer.  (Rule  12(a).(c)). 

Prehearing  Submissions 

The  hearing  officer,  at  a  prehearing 
conference,  may,  on  his  own  motion  or 
at  the  request  of  a  party  or  participant, 
order  any  party,  including  the  interested 
division  of  the  Commission,  to  furnish 
to  the  hearing  officer  and  the  other 
parties  and  participants  information 
prior  to  the  hearing,  including  a 
summary  of  such  party's  case  or 
defense,  its  legal  theories,  copies  and  a 
list  of  doomients  to  be  introduced  at  the 
hearing  by  such  party  and  a  list  of 
names,  occupations,  addresses  and 
expected  testimony  of  witnesses  to  be 
called  on  its  behalf  at  the  hearing.  (Rule 
12(b)). 
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Production  of  Relevant  Investigative 
Documents  in  Enforcement  Proceedings 

See  "Documents  and  Witnesses' 
Statements." 

Proposed  Findings,  Conclusions  and 
Supporting  Briefs 

At  the  end  of  each  hearing  and  before 
an  initial  decision  is  made,  the  hearing 
officer  shall  give  the  parties  a  reasonable 
opportunity  to  submit  in  writing 
proposed  findings  and  conclusions, 
together  with,  or  as  part  of,  their  briefs. 
The  hearing  officer  shall  prescribe  the 
period  within  which  proposed  flndings 
and  conclusions  and  supporting  briefs 
are  to  be  filed  and  shall  direct  such 
filings  to  be  simultaneous  or  successive: 
provided,  however,  the  first  filing 
should  normally  be  made  no  more  than 
30  days  after  the  close  of  the  hearing. 
Normally,  the  total  period  within  which 
all  such  proposed  findings  and 
conclusions  and  supporting  briefs  and 
any  counter-statements  of  proposed 
findings  and  conclusions  and  reply 
briefs  are  to  be  filed  should  be  no  more 
than  90  days  after  the  close  of  the 
hearing.  Exceptions  to  the  time  periods 
specified  above  may  be  made  so  long  as 
the  reasons  therefor  are  set  forth  in  the 
hearing  officer's  order.  (Rule  25(a),(b)). 

Publication  of  Notice  of  Hearing 

Unless  otherwise  ordered  by  the 
Commission,  notice  of  any  public 
hearing  shall  be  given  general 
circulation  by  release  to  the  public,  by 
publication  in  the  SEC  News  Digest  and. 
where  directed,  by  publication  in  the 
Federal  Register.  (Rule  8(d)). 

Responsive  Pleadings 

See  "Answers,"  "Motions." 

Review  by  the  Commission  of 
Determinations  at  a  Delegated  Level 
(Other  Than  by  a  Duty  Officer  or  a 
Hearing  Officer) 

Any  person  who  seeks  review  of  a 
determination  made  at  a  delegated  level 
(other  than  by  a  duty  officer  or  a  hearing 
officer)  shall  file  with  the  Commission 
a  written  notice  of  intention  to  petition 
for  review  within  five  days  after  actual 
notice  of  the  determination  complained 
of.  Within  five  days  after  such  notice 
has  been  communicated,  the  person 
seeking  review  shall  file  a  petition  for 
review  with  the  Commission.  The 
Commission  may  at  any  time,  on  its 
own  initiative,  order  review  of  any 
determination  made  at  a  delegated  level; 
provided,  however,  that  where  there  are 
parties  to  the  matter,  review  by  the 
Commission  on  its  own  initiative  shall 
not  be  ordered  more  than  10  days  after 
the  determination.  (Rule  30). 


Review  by  the  Commission  of  Initial 
Decisions  by  Hearing  Officers 

Any  party  or  person  who  would  have 
been  entitled  to  judicial  review  of  a  final 
order  if  entered  by  the  Commission 
may,  within  such  time  as  prescribed  by 
the  hearing  officer,  file  a  petition  for 
Conunission  review  of  the  initial 
decision.  Statements  in  opposition  to  a 
petition  for  review  and/or  a  petition  for 
summary  affirmance  may  be  filed 
within  five  days  of  service  of  the 
petition  upon  the  party  opposing  the 
petition.  Any  party  may  petition  for 
summary  amrinance  in  opposition  to  a 
petition  for  review  of  any  issues  which 
such  party  believes  do  not  warrant 
consideration  by  the  Commission.  The 
Commission  may,  on  its  own  initiative, 
order  review  of  all  or  part  of  any  initial 
decision  by  a  hearing  officer  within  15 
days  after  the  end  of  the  period  in 
which  a  brief  in  opposition  to  a  petition 
for  review  and/or  a  petition  for 
summary  affirmance  may  be  filed. 
Normally,  the  Commission  shall  issue 
within  15  days  after  the  filing  of  a 
statement  in  opposition  and/or  a 
petition  for  summary  affirmance:  (i)  An 
order  determining  whether  to  grant  the 
petition  for  review  and  (ii)  if  the 
petition  for  review  is  granted,  a  bnefing 
schedule  order.  See  "Initial  Decision- 
Petition  for  Review."  (Rule  26(a),(c).(e)). 

Scheduling 

See  "Briefs  to  the  Commission." 

Self-Regulatory  Organization 
Determinations — Applications  for 
Commission  Review 

Any  person  who  is  aggrieved  by  a 
determination  by  a  self-regulatory 
organization  may  file  an  application  for 
review  within  30  days  after  notice  of 
such  determination  was  filed  with  the 
Commission  and  received  by  the 
aggrieved  person  applying  for  review. 
(Rule  56).  The  Commission,  on  its  own 
initiative,  may  order  review  of  a  self- 
regulatory  organization  determination 
within  40  days  after  notice  of  such 
determination  was  filed  with  the 
Commission.  (Rule  57). 

Service 

Every  notice,  motion,  brief  or  other 
paper  in  any  proceeding  where  an  order 
instituting  proceedings  or  application 
for  review  of  a  self-regulatory 
organization  determination  has  been 
granted  shall  be  served  upon  each  of  the 
parties  and  any  other  participants  to  the 
proceedings;  provided,  however,  that  no 
service  shall  be  required  of  ex  parte 
motions,  requests  for  confidential 
treatment  of  information  or  requests  for 
issuance  of  a  subpoena.  Service  shall  be 
made  upon  counsel  if  a  person  is 


represented  by  counsel  who  has  filed  a 
notice  of  appearance;  provided, 
however,  a  copy  of  any  paper  served 
may  also  be  served  upon  the  person 
represented.  (Rule  5). 

By  Mail 

Whenever  a  person  has  the  right  to,  or 
is  required  to,  do  some  act  after  service 
of  a  paper  and  service  is  made  by  mail, 
three  days  shall  be  added  to  the 
prescribed  period  which  is  computed 
from  such  service.  Service  by  mail  is 
complete  upon  mailing.  (Rules  5(b), 
6(b)). 

Means  of  Service 

Service  shall  be  made  by  delivering  a 
copy  of  the  paper  to  be  served  upon 
counsel  or,  if  not  represented,  the 
person  or  party  required  to  be  served  by 
any  of  the  following  means:  (1)  Personal 
or  hand  delivery,  including  leaving  a 
crpy  of  the  paper  with  a  responsible 
individual  at  the  office  or  in  a 
conspicuous  place;  (2)  commercial 
courier  or  overnight  delivery  service 
that  obtains  a  receipt  or  proof  of 
delivery;  or  (3)  first-class,  registered, 
certified  or  Express  Mail.  (Rule  5(b)). 

Proof  of  Service 

Proof  of  service  shall  be  made  by 
filing  an  affidavit  of  service 
simultaneously  with  the  filing  of  the 
required  number  of  copies  of  the  paper 
with  the  Commission.  (Rule  5(c)). 

Stop  Order  Proceedings 

Any  notice  of  a  proceeding  relating  to 
the  issuance  of  a  stop  order  suspending 
the  effectiveness  of  a  registration 
statement  pursuant  to  section  8(d)  of  the 
Securities  Act  shall  be  sent  to  or  served 
on  the  issuer;  or  in  the  case  of  a  foreign 
government,  to  or  on  the  underwriter;  or 
in  the  case  of  a  foreign  or  territorial 
person,  to  its  duly  authorized  United 
States  representative  named  in  the 
registration  statement.  (Rule  8(f)). 

Service  of  Order  Instituting  Proceedings 

Service  of  an  order  instituting 
proceedings  may  be  given  by  personal 
delivery,  commercial  carrier  or 
overnight  delivery  with  proof  of 
delivery  or  first  class,  registered, 
Express  or  certified  mail;  provided, 
however,  that  with  respect  to 
proceedings  under  section  8  or  10  of  the 
Securities  Act  or  section  305  or  307  of 
the  Trust  Indenture  Act,  service  shall  be 
by  personal  service  or  confirmed 
telep'aphic  notice;  provided,  further, 
that  in  proceedings  under  the 
Investment  Company  Act  and  the 
Investment  Advisers  Act,  service  shall 
be  given  by  personal  service  upon  each 
party  or  by  registered  mail,  certified 


Federal  Register  /  Vol.  58.  No.  223  /  Monday.  November  22.  1993  /  Proposed  Rules  61791 


mail,  or  confirmed  telegraphic  notice  to 
the  party's  last  known  business  address. 
(Rule  8(b)). 


Settlements 

Persons  who  are  notified  that 
proceedings  may  or  will  be  instituted 
against  them,  or  a  party  to  a  proceeding 
already  instituted  may.  at  any  time, 
propose  in  writing  offers  of  settlement. 
(Rule  11(a)). 

Stays 

A  motion  seeking  a  stay  of 
effectiveness  of  an  order  of  the 
Commission  pending  judicial  review 
shall  be  made  to  the  Commission  prior 
to  or  at  the  same  time  as  the  filing  of  a 
petition  for  review  in  the  appropriate 
court;  provided,  however,  a  motion 
seeking  a  stay  of  effectiveness  of  a  final 
disciplinary  sanction,  summary 
suspension,  prohibition  or  limitation  of 
access  by  a  self-regulatory  organization 
in  connection  with  an  application 
pursuant  to  section  19(d)(2)  of  the 
Exchange  Act  or  any  other  motion  for 
stay  not  covered  by  the  first  clause 
hereof  may  be  made  to  the  Commission 
at  any  time.  (Rule  2(e)(5)). 

Opposition  briefs  to  a  motion  for  a 
stay  shall  be  filed  (i)  within  five  days  of 
actual  notice  of  the  motion  for  a  stay  if 
the  sanction  complained  of  is  not  yet  in 
effect,  or  (ii)  within  two  days,  if  the 
sanction  complained  of  took  effect  or 
will  take  effect  within  four  days  of  the 
order  imposing  the  sanction.  When  a 
sanction  or  action  has  already  taken 
effect  and  respondent  has  promptly 
sought  relief  upon  notice  of  the 
sanction,  a  decision  on  a  stay  motion 
shall  be  expedited.  Normally,  if  a 
sanction  has  taken  effect,  a  decision  as 
to  whether  or  not  to  grant  a  stay  should 
be  issued  within  five  days  of  the  date  set 
for  fihng  of  the  opposition  to  a  motion 
for  a  stay.  (Rule  16(e)). 

Subpoenas 

Subpoenas  requiring  the  attendance 
and  testimony  of  witnesses  or  the 
production  of  doaunentary  or  other 
tangible  evidence  at  a  designated  time 
and  place  may  be  made  in  writing  or  on 
the  record  to  the  hearing  officer  at  any 
time.  Any  person  to  whom  a  subpoena 
is  directed  may.  prior  to  the  time 
specified  therein  for  compliance,  but  in 
no  event  more  thnp  lo  days  after  the 
date  of  service  of  such  subpoenas,  apply 
in  writing  to  quash  or  modify  such 
subpoena.  The  person  on  whose  behalf 
the  subpoena  was  issued  may,  within 
five  days  of  service  of  the  application, 
file  a  brief  in  opposition  to  the 
application  to  quash  or  modify  the 
subpoena.  (Rule  19  (c).  (d)). 


Summary  Affirmance 

The  Commission  may  siunmarily 
affirm  an  initial  decision  based  upon  the 
petition  for  review  and  any  responses 
thereto,  without  further  briefing,  if  it 
finds  that  no  issue  raised  in  the  petition 
for  review  warrants  the  Commission's 
further  consideration.  (Rule  26(g)). 

Summary  Trading  Suspensions 

Any  person  adversely  affected  by  a 
suspension  pursuant  to  section 
12(k)(l)(a)  of  the  Exchange  Act  may  file 
a  petition  with  the  secretary  of  the 
Commission  requesting  that  the 
suspension  be  terminated  The 
Commission  may.  in  its  discretion, 
schedule  a  hearing  on  the  matter  or 
decide  the  matter  on  the  facts  presented 
in  the  petition.  (Rule  46  (a),  (b)). 

Swom  Testimony 

Any  witness  at  a  hearing  shall  testify 
imder  oath  or  afBrmation,  administered 
by  the  hearing  officer.  (Rule  19(a)). 

Temporary  Suspension  of  a  Professional 
Practice 

The  Commission,  without  preliminary 
hearing,  may  by  order  temporarily 
suspend  any  attorney,  accountant, 
engineer  or  other  professional  or  expert 
fit>m  appearing  before  it  An  order  of 
temporary  suspension  shall  become 
effective  upon  service  upon  the 
respondent  Any  person  temporarily 
suspended  may,  within  30  days  after 
service  upon  hdm  or  her  of  the 
temporary  suspension  order,  petition 
the  Commission  to  lift  the  temporary 
suspension.  If  no  petition  has  been 
received  by  the  Commission  within  30 
days  after  service  of  the  order,  the 
suspension  shall  become  permanent. 
(Rule  2(e)(3)). 

Reinstatement 

An  application  for  reinstatement  of  a 
person  permanently  suspended  or 
disqualified  may  be  made  at  any  time. 
The  Commission  may.  in  its  discretion, 
afford  the  applicant  a  hearing;  provided, 
however,  the  suspension  or 
disqualification  shall  continue  unless 
the  Conunission  reinstates  the  applicant 
for  good  cause  shown.  Any  person  who 
has  been  suspended  from  appearing  or 
practicing  before  the  Commission 
because  of  a  suspension  or  disbarment 
from  any  Federal  or  state  court,  a  felony 
conviction  or  misdemeanor  involving 
moral  tiupitude  may  file  an  application 
for  reinstatement  at  any  time  and  shall 
be  afforded  an  opportimity  for  hearing. 
(Rule  2(e)(5)). 


Temporary  Sanctions:  Cease-and-Desist 
Orders  and  Suspension  of  Registration 

Temporary  sanctions  are  defined  as  a 
temporary  cease-and-desist  order  or  a 
temporary  suspension  of  the  registration 
of  a  broker,  dealer,  mimicipal  securities 
dealer,  government  securities  broker,  or 
government  securities  dealer  or  transfer 
agent.  An  application  for  a  temporary 
sanction  shall  be  filed  by  the  Division 
of  Enforcement  with  the  Secretary  of  the 
Commission.  (Rule  39(a)). 

Duration 

A  temporary  suspension  of  a 
registered  entity  or  a  temporary  cease- 
and-desist  order  not  otherwise  limited 
in  its  duration  shall  expire:  (i)  15  days 
after  service  upon  the  Division  of 
Enforcement  of  an  initial  decision 
declining  to  make  permanent  a 
temporary  sanction;  (li)  180  days,  or 
such  other  time  specified  by  the 
Commission,  after  the  Commissicm 
grants  a  petition  for  review;  or  (iii)  180 
days,  or  such  other  time  as  specified  by 
the  Commission,  after  the  close  of  the 
hearing  with  respect  to  a  determination 
whether  to  make  a  temporary  sanction 
permanent.  The  duration  of  an  order 
may  be  extended  at  any  time  with  the 
consent  of  the  persons  named  in  the 
order.  The  Commission  may  at  any  time, 
by  order,  without  notice  or  opportunity 
to  be  heard,  extend  the  duration  of  an 
order;  provided,  that,  if  made  without 
respondents'  consent,  reasons  for  such 
extension  shall  be  stated  in  the  order. 
(Rule  45  (a),  (b)). 

Transcripts 

Transcripts  of  private  hearings  may  be 
purchased  by  parties  at  prescribed  rates. 
(Rule  33(d)). 

Witness  Fees 

Witnesses  summoned  before  the 
Commission  and  witnesses  whose 
depositions  are  taken  shall  be  paid  the 
same  fees  and  mileage  paid  to  witnesses 
in  the  United  States  Courts.  Witness  fees 
and  mileage  shall  be  paid  by  the  party 
at  lAdiose  instance  the  witnesses  appear. 
(Rule  19(e)). 

m.  Initial  Regolatory  Flexibility 
Analjrsis 

This  initial  regulatory  flexibility 
analysis,  which  has  been  prepared  in 
accordance  with  section  3(a)  of  the 
Regulatory  FlexibiUty  Act.  5  U.S.C 
603(a).  relates  to  the  Securities  and 
Exchange  Commission's  proposed  Rules 
of  Pracdce  (the  "proposed  Rules") 
which  would  replace  the  current  Rules 
of  Practice  (the  "Rules"  or  the  "existing 
Rules").  17  CFR  part  201,  subpart  A  (17 
CFR  201.1-29  (1993)).  The  Rules  govern 
proceedings,  excluding  investigations 
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and  rulemaking,  before  the  Commission 
under  the  Securities  Act  of  1933 
("Securities  Act"),  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"), 
the  Public  Utihty  Holding  Company  Act 
("PUHCA")  of  1935.  the  Trust  Indenture 
Act  ("Trust  Indenture  Act")  of  1939.  the 
Investment  Company  Act  ("Investment 
Company  Act")  of  1940  and  the 
Investment  Advisers  Act  ("Advisers 
Act")  of  1940. 

A.  Reasons  for  the  Proposed  Action 

In  February  1993,  the  Task  Force  on 
Administrative  Proceedings  issued  its 
final  Report  in  which  it  recommended 
a  comprehensive  revision  to  the 
Commission's  Rules  of  Practice.3  The 
Rules,  first  adopted  in  1935,  have  not 
been  comprehensively  revised  by  the 
Commission  since  1960.  Although  the 
Commission  has  subsequently  amended 
the  Rules,  many  important 
developments  have  occiirred  in  the 
interim  which  merit  this  comprehensive 
revision. 

The  Commission  is  proposing  to 
revise  its  Rules  of  Practice  in  order  to 
accompUsh  a  number  of  objectives:  (1) 
To  improve  the  organization,  clarity  and 
internal  consistency  of  the  Rules:  (2)  to 
increase  efficiency  in  the  administrative 
process;  (3)  to  promote  transparency — 
insuring  that  the  Rules  accurately  reflect 
Commission  practice;  and  (4)  to  comply 
with  the  statutory  requirement  that  the 
Commission  "establish  regulations 
providing  for  the  expeditious  conduct  of 
hearings  and  rendering  of  decisions"  in 
cease-and-desist  proceedings  under  the 
federal  securities  laws.  15  U.S.C. 
78w(d). 

Organization.  Clarity  and  Internal 
Consistency 

To  improve  the  organization,  clarity 
and  internal  consistency  of  the  Rules. 
the  Commission  proposes  a  number  of 
changes.  First,  as  an  organizational 
matter,  the  Commission  has  decided  to 
reorder  the  Rules  so  that  they  follow,  as 
closely  as  possible,  the  chronological 
flow  of  events  from  service  and  filing  of 
papers  to  institution  of  a  hearing  before 
a  hearing  officer  to  review  by  the 
Commission.  Second,  rules  regarding 
temporary  sanctions,  such  as  a 
temporary  suspension  of  a  registered 
entity,  a  suspension  pursuant  to 
Exchange  Act  section  12(k)(l)(A)  or  a 
temporary  cease-and-desist  order, 
appear  separately  from  those  rules 
applicable  in  all  proceedings.  Third, 
rules  regarding  disgorgement  and 


penalty  payments  are  also  separated  out     Transparency 

from  general  procedural  rules  and 

appear  after  the  temporary  sanction 

rules.  Finally,  rules  related  to  the  review 

of  self-regulatory  organization 

determinations,  airrently  foimd  in  the 

Exchange  Act  rules,  have  been  relocated 

to  the  Rules  of  Practice. 


*  'Tair  and  Efficient  Admlnistntive  Procaedlngs." 
th«  Report  of  the  Task  Forca  en  Administrative 
Proceedings  of  the  U.S.  Securities  and  Exchange 
Commission  fFeb.  1993)  (hereafter  Task  Force 
Report). 


The  proposed  Rules  also  contain  an 
"unofficial  timetable"  outlining  many  of 
the  significant  steps  in  the 
administrative  process  and  indicating 
the  time  period  for  each  step.* 
Organized  alphabetically,  the  timetable 
also  furnishes  secvirities  practitioners 
and  pro  se  litigants  alike  with  a  quick 
entry  point  into  the  specific  provisions 
of  the  Rules  as  well  as  cross-references 
to  related  provisions.  Two  cross- 
reference  tables  have  been  provided  to 
help  identify  the  location  of  the  existing 
Rules  within  the  proposed  Rules  and 
vice  versa. 

Efficiency 

A  number  of  rule  changes  will 
increase  the  efficiency  of  the 
administrative  process.  Existing  Rule 
11(e),  for  example,  states  that  "an 
application  or  motion  which  requires  a 
ruling  which  would  dispose  of  me 
proceeding  in  whole  or  in  part  shall  be 
made  to  the  hearing  officer  after  the 
conclusion  of  the  division's  case  or  after 
the  conclusion  of  the  hearing." 
(emphasis  added)  This  rule  may  require 
respondents  and  the  Commission  to  go 
through  "the  time  and  expense  of  a 
hearing  on  issues  where  prehearing 
procedures  permit  agreement  as  to  the 
facts,  and  where  no  hearing  is 
necessary."  i?epoTf  of  the  Task  Force,  at 
174.  Because  a  hearing  officer  may 
obtain  additional  or  different 
information  than  was  available  to  the 
Commission  when  it  instituted  the  '^ 
proceedings,  certain  issues  may  be 
resolvable  at  an  earlier  stage. 

Another  example  of  a  rule  change 
designed  to  improve  efficiency  can  be 
found  in  proposed  Rule  19(c) 
concerning  subpoenas.  Under  existing 
Rule  14(b)(1),  subpoenas  are  returnable 
only  at  the  time  and  place  of  hearing. 
Although  parties  often  agree  to 
exchange  documents  in  advance,  when 
the  Rule  is  adhered  to  hearings  may  be 
delayed  while  each  side  reviews  the 
other  side's  document  production  and 
arranges  for  copies  to  be  introduced  into 
evidence.  Proposed  Rule  19(c)(1) 
permits  subpoenas  duces  tecum  to  be 
returnable  in  advance  of  the  hearing. 


*  The  Commission  or  the  hearing  officer,  for  good 
cause  shown,  may  extend  or  shorten  any  time  limits 
for  any  filing  and  may  postpone  or  adjourn  any 
hearing. 


Although  a  number  of  minor  changes 
have  been  proposed  to  improve  the 
Rules'  transparency,  Proposed  Rule  20, 
a  completely  new  rule,  is  the  most 
prominent  rule  specifically  designed  to 
attain  this  goal.  Projrased  Rule  20 
codifies  the  practice,  in  most 
Enforcement  proceedings,  to  voluntarily 
turn  over  to  respondents  relevant 
investigative  dociunents  prior  to  the 
commencement  of  a  hearing.  As  the 
Task  Force  noted  in  its  report, 
notwrithstanding  the  fact  tnat  the  staff  is 
not  required  to  do  so  under  the  current 
Rules,  many  proceedings  involve  such 
document  turn  over  because  the  some 
staff  believes  that  doing  so  is 
appropriate  under  the  Commission's 
oDligations  under  existing  Rule  11-1. 
Additionally,  some  staff  members 
believe  "that  the  practice  promotes  a 
fairer,  more  efficient  hearing."  Task 
Force  Report  at  191.  In  addition. 
Proposed  Rule  20  will  ensure  that  the 
scope  of  production  of  relevant 
investigative  doctiments,  which  varies 
significantly  in  different  offices,  will  be 
uniform. 

Compliance  With  Statutory 
Requirements 

The  Commission  is  proposing  new 
Rules  38  through  45  in  order  to  comply 
with  the  statutory  requirement  that  the 
Commission  "establish  regulations 
providing  for  the  expeditious  conduct  of 
hearings  and  rendering  of  decisions"  in 
cease-and-desist  proceedings  under  the 
federal  securities  laws.  15  U.S.C. 
78w(d). 

B.  Legal  Basis 

The  proposed  Rules  would  be 
promulgated  pursuant  to  the 
Commission's  authority  to  adopt  rules 
and  regulations  as  may  be  necessary  or 
appropriate  to  implement  the  provisions 
of  the  federal  securities  laws.  See 
section  19  of  the  Securities  Act,  15 
U.S.C.  77s;  section  23  of  the  Exchange 
Act,  15  U.S.C.  78w;  section  20  of  the 
PUHCA,  15  U.S.C.  79t;  section  319  of 
the  Trust  Indenture  Act,  15  U.S.C.  77sss; 
sections  38  and  40  of  the  Investment 
Company  Act,  15  U.S.C.  80a-37  and 
80a-39;  and  section  211  of  the 
Investment  Advisers  Act.  15  U.S.C.  80b- 
11.  Rules  38  through  45  governing  the 
issuance  of  temporary  cease-and-desist 
orders  would  also  be  promulgated 
pursuant  to  section  23(d)  of  the 
Exchange  Act,  15  U.S.C.  78w(d). 

C.  Small  Businesses  and  Entities  Subject 
to  the  Rules 

The  proposed  Rules  would  affect  all 
parties  appearing  in  an  administrative 
proceeding  before  the  Commission  or  a 
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hearing  officer.  Neither  the  existing 
Rules  of  Practice  nor  the  proposed  Rules 
are  specifically  designed  to  effect  small 
entities  or  businesses.  With  the 
exception  of  the  rules  governing 
temporary  cease-and-desist  orders,  the 
Commission  has  no  basis  to  determine 
the  number  of  small  businesses  which 
would  be  making  use  of,  or  be  subject 
to,  the  proposed  Rules.' 

The  temporary  cease-and-desist  order 
rules  are  applicable  only  to  a  broker, 
dealer,  investment  company,  investment 
advisor,  transfer  agent,  municipal 
securities  dealer,  government  securities 
broker,  government  securities  dealer,  or 
a  respondent  who  is,  or  was,  at  the  time 
of  the  alleged  misconduct,  an  associated 
person  of.  or  a  person  seeking  to  become 
associated  with  one  of  the  foregoing. 
See.  e.g..  15  U.S.C.  78u-3{c){2).  The 
federal  securities  laws  provide 
definitions  for  when  one  of  these 
entities  is  considered  a  "small  business" 
or  "small  entity"  subject  to  the 
Regulatory  Flexibility  Act. 

When  used  with  reference  to  a  broker 
or  dealer,  "small  business"  means  that 
the  broker  or  dealer  had  total  capital  of 
less  than  $500,000  on  the  date  in  the 
prior  fiscal  year  as  of  which  audited 
financial  statements  were  prepared 
pursuant  to  17  CFR  240.17a-5(d),  or  if 
not  required  to  file  such  statements,  on 
the  last  business  day  of  the  preceding 
fiscal  year,  and  is  not  affiliated  with  any 
person  that  is  not  a  small  business.* 

According  to  the  Office  of  Economic 
Analysis,  as  of  December  30, 1992,  there 
were  5,783  broker-dealers  that  met  the 
definition  of  "small  business." 

For  purposes  of  the  Investment 
Company  Act,  a  "small  business"  is  an 
investment  company  "with  net  assets  of 
$50  million  or  less  at  the  end  of  its  most 
recent  fiscal  year."  17  CFR  270.0-10. 
According  to  the  Division  of  Investment 
Management,  as  of  April  30, 1993,  of  the 
approximately  4,100  registered  small 
investment  companies,  approximately 
1,200  met  the  definition  of  "small 
business." 

For  purposes  of  the  Investment 
Advisers  Act,  a  "small  business"  is  an 
investment  adviser  who: 


'  For  purposes  of  the  Regulatory  Flexibility  Act. 
the  term  "small  business"  is  defined  by  Rule  157 
of  the  Securities  Act.  17  CFR  230.157,  as  "an  issuer 
whose  total  assets  on  the  last  day  of  its  most  recent 
fiscal  yeai  were  $5,000,000  or  less  and  that  is 
engaged  or  proposing  to  engage  in"  a  public  offering 
of  securities  not  exceeding  $5,000,000.  (The  Trust 
Indenture  Act  Rule  0-7  contains  an  identical 
deflnition  of  small  business.  17  CFR  260.0-7).  If  an 
investment  company  is  an  issuer  for  purposes  of  the 
Securities  Act.  "small  business"  means  "an 
investment  company  with  net  assets  of  $50  million 
or  \eif  at  the  end  of  its  most  recent  fiscal  year."  17 
CFR  230.157(b)  and  240.0-10{b). 

•  17  CFR  240,0-10(c). 


(1)  Manages  assets  with  a  total  value 
of  $50  million  or  less,  in  discretionary 
or  non-discretionary  accounts,  as  of  the 
end  of  its  most  recent  fiscal  year  and 
does  not  render  other  advisory 
services;''  or  (2)  solely,  or  in  addition  to 
managing  assets  of  $50  million  or  less, 
renders  other  advisory  services,  and  the 
assets  related  to  its  advisory  business  do 
not  exceed  in  value  $50,000  as  of  the 
end  of  its  most  recent  fiscal  year.' 

According  to  the  Division  of 
Investment  Management,  as  of  April  30, 
1993,  of  the  approximately  18.400 
investment  advisers  registered  with  the 
Commission,  approximately  16,200  met 
the  definition  of  "small  business."  Of 
the  16,200  small  advisers, 
approximately  7,200  have  discretionary 
or  non-discretionary  accounts  under 
management. 

When  used  the  term  "small  business" 
refers  to  a  transfer  agent,  the  transfer 
agent  must  have: 

(1)  Received  less  than  500  items  for 
transfer  and  less  than  500  items  for 
processing  during  the  proceeding  six 
months  (or  in  the  same  time  it  has  been 
in  business,  if  shorter);  (2)  maintained 
master  shareholder  files  that  in  the 
aggregate  contained  less  than  1,000 
shareholder  accounts  or  was  the  named 
transfer  agent  for  less  than  1,000 
shareholder  accounts  at  all  times  during 
the  preceding  fiscal  year  (or  in  the  same 
time  it  has  been  in  business,  if  shorter); 
and  (3)  is  not  affiliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 

•     *     *  9 

According  to  the  division  of  Market 
Regulation,  there  are  approximately 
1800  transfer  agents  of  which  1000 
would  meet  the  definition  for  "small 
business." 

D.  Overlapping  or  Conflicting  Federal 
Regulations 

The  proposed  Rules  of  Procedure  and 
their  accompanying  additional  changes 
would  not  overlap  or  conflict  with  any 
federal  regulations. 

E.  Significant  Alternatives 

Pursuant  to  section  3(c)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
603(c),  the  following  types  of 
alternatives  were  considered: 

(1)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities; 

(2)  The  clarification,  consolidation,  or 
simplification  of  compliance  and 


'  Other  advisory  services  are  those  services 
referred  to  in  form  ADV,  Part  n.  Item  lA  (3)-(9).  17 
CFR  275.0-7(b). 

»  17  CFR  275.0-7. 

•  17CFR240.0-10(h). 


reporting  requirements  under  the  rules 
for  such  small  entities; 

(3)  The  use  of  performance  rather  than 
design  standards;  and 

(4)  An  exemption  from  coverage  of  the 
rules,  or  any  part  thereof,  for  such  small 
entities. 

The  Commission  has  designed  its 
proposed  Rules  of  Practice  to 
accommodate  pro  se  litigants  and  other 
small  entity  participants.  The 
Commission  considered  as  a  significant 
alternative  to  the  Proposed  Rules 
different  or  simplified  timetables  for 
small  entities  or  pro  se  litigants.  Such 
timetables  would  have  included  longer 
periods  for  the  fihng  of  respondent 
answers,  motions,  objections,  petitions 
for  review  or  briefe  to  the  Commission. 
Such  alternatives,  however,  based  solely 
on  the  size  of  the  respondent  and  no 
other  criteria,  would  not  be  consistent 
with  the  Commission's  program  for  the 
fair  and  efficient  administration  of 
justice  under  the  Rules  of  Practice. 
Similarly,  exemption  ft-om  the  proposed 
Rules,  or  any  portion  thereof,  was 
considered  inconsistent  with  the 
Commission's  role  in  administering  and 
enforcing  the  federal  securities  laws. 
Finally,  adoption  of  performance 
standards  rather  than  design  standards 
would  not  be  consistent  with  the  goals 
of  the  federal  securities  laws  as  they 
relate  to  investor  protection  and  the 
efficient  administration  of  justice. 

F.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  this  initial 
regulatory  flexibility  analysis.  Such 
comments  will  be  considered  in  the 
preparation  of  the  final  regulatory 
flexibility  analysis.  Persons  wishing  to 
make  written  comments  should  submit 
them  to  Jonathan  G.  Katz.  Secretary, 
Securities  and  Exchange  Commission, 
450  5th  Street  N\V.,  Washington.  DC 
20549.  Comment  letters  should  refer  to 
File  No.  S7-40-92.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room  at 
the  same  address. 

rv.  Statutory  Basis  for  Rules 

These  amendments  to  the  Rules  of 
Practice  and  related  rules  are  being 
proposed  pursuant  to:  15  U.S.C.  77f, 
77g.  77h.  77h-l,  77j.  77s,  77u,  78c(b), 
78d-l,  78d-2,  78/,  78m.  78n.  78o(d). 
780-3.  78s,  78u-3,  78v,  78w,  79c,  79s. 
79t.  79z-5a,  77sss,  77ttt,  80a-8.  80a-9. 
80a-37, 80a-38,  80a-39,  80a-40.  80a- 
41,  80a-44.  80b-3,  80b-9.  80b-ll,  and 
80b-12.  Section  201.36  is  also  issued 
under  28  U.S.C.  2112(a).  Sections 
201.131  to  201.160  are  also  issued  under 
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5  XJSX:.  S04|cKl|.  Swtkms  201.261  «o 
201.268  are  also  issxted  under  15  U.S.C 
78U-1. 

■  lilt  af  SiihiaGit  !■  17  cm  Pwto  201, 
202. 229.  aad  240 

Accountants.  Administrative  practice 
and  procedufe.  Broken.  Insider 
trading — bounty  payments.  Cease-and- 
desist  orders,  Confidential  business 
information,  Confidential  treatment 
requests.  Di^orgement  payments.  Equal 
Access  to  Justice  Act,  Fraud.  Lawyers. 
Pena%  payments.  Reporting  and 
reconueeping  requirements.  Secvirities. 
Self-reguUtory  organizations. 
Temporary  cease-and-desist  orders. 
Temporary  suspension  of  a  registered 
entity. 

Text  of  te  Piropoaed  Rules  of  Practice 

For  the  reasons  set  out  in  Ae 
preamble,  title  17,  chapter  H  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  foUovrs: 

PART  aOI— RULES  OF  PRACTICE 

L  The  authority  citatjon  for  part  201 
is  removed. 

Subpart  C— Proceduraa  Pertaining  to 
tha  Paymant  of  Bountiaa  Purauant  to 
Subaaction  21  A(a)  of  th9  Sacurltlaa 
Exchanga  Act  of  1934 

2.  The  autberity  dtition  for  Subpart 
C  of  part  201  is  revised  to  read  as 
follows: 

Authority:  15  U.S.C.  78u-l  and  78w. 

fS201.at-«1.M    (Itadeeignaledaa 
ff201.2S1-2eiJ«q 

3.  Sections  201.61  through  201.68  are 
redesignated  as  $§  201.261  tfirou^ 
201.268. 

S201.264    (AmemMI 

4.  In  newly  redesignated  §  201.264. 
the  raiarenca  to  "Rule  65  of  this 
subpart"  is  corrected  to  read 

"S  201.265". 

Subpart  B— Ragulationa  Pertaining  to 
tha  Equal  Accaaa  to  Juatica  Act 

5.  The  authority  section  for  Subpart  B 
of  part  201  is  revised  to  read  as  iolknvs: 

AullMiriljr:  1$  VS.C.  77s.  78w.  7ax.  791. 
77SSS,  80»-37  «ad  «Ob-ll;  5  UAC  504ic)(l). 

$§20141-201.60    PtadMtgnatedM 
$$201,131-201.160] 

6.  Sections  201.31  through  201.60  are 
redesignated  as  §§201.131  through 
201.160. 


S20t.iai 

8.  In  newly  radesigDated  §  201.133: 
the  reference  ia  paragraph  (a)  to  '*^7 
CFR  201.60"  is  corrected  to  read  "17 
CFR  201.160". 


§201.142 

0.  bi  aewiy  redengoatad  §  201.142: 
the  references  to  "$  201.34(0"  in 
paragraph  (a)  and  ~20l.2S"  in  paragraph 
(b)  are  corrected  to  read  "%  201.134(f)" 
and  "201.33"  respec^valy. 

§201.1S2    (Aataadocg 

10.  in  aewly  redasigoated  201.152: 
the  refereace  in  ^aa^^ph  id  to 

"§  201.55"  M  corrected  to  read 
"§201.155". 

§201.163   tAmendad] 

11.  In  newly  redesignated  §201.153: 
the  reference  to  "§  201.55"  is  correct 
to  read  "S  201.155". 

§201.154    [Amended] 

12.  In  newly  redesignated  §  2m. 154: 
the  reference  to  **§  201.8**  is  corrected  to 
read  "§201.11". 


§201.132    [t 

7.  la  newly  redesignated  S  201.132: 
the  refereiK»  to  "§201.33"  is  corrected 
to  read  "§201.133". 


§201.167 

13.  fai  newly  redesignated  §  201.157: 
the  referanca  to  "§  201.17"  is  corrected 
to  read  "§  201.26  and  §  201.27". 

14.  Subpart  A  of  part  201  is  levisad 
to  read  as  follows: 

Subpart  A    Rulea  of  PracOca 

201.1  Scope,  Rules  of  Coostniction  tod 
IV>finttion< 

201 . 2  Appearance  and  Practice  Before  tha 
Commission. 

201.3  Sanctions. 

201 .4  Authority  of  Hearing  Officer. 

201.5  Senrice  wd  Filing  cS  Papers. 

201.6  ComputaboacrfTime. 

201.7  Business  Hours. 

201.8  Notice  of  Proceedings  and  Hearings. 

201.9  Answers;  DefaoHs. 

201.10  Signature;  Requirement  and  BSect 
Generally. 

201.11  Settlements. 

201.12  Prehearing  Conferences; 
Submissionr,  Specification  of 
Procedures. 

201.13  Parties,  Limited  Participants  and 
Amicus  Curiae. 

201.14  Oontolidatiom. 

201.15  Hearings. 

201.16  Motions:  CK>^ioM  to  Evidence; 
Exceptions  (o  Ruli^t;  Slays. 

201.17  ExteasieasofTimeaad 
Adjoummeats. 

201.18  Interlocutory  Review. 

201.19  EvideDce;  Sulipoenas. 

201.20  Production  of  Relevant  Imrestigative 
Documents  in  Enforcement  Proceedings. 

201.21  ProductioB  of  Witnesses*  Statements 
in  Enforcement  Proceedings. 

201.22  Dapoaitioaa  UpoB  Oral  EjuanaatioQ. 

201.23  OepoaMoK  Uix»  WrMen 
Questions. 

201.24  Content,  Effect  and  l^ality  of  Initial 
Decision. 


S«c. 

201.25  Pieposed  Frndings.  Conciusiont  «»d 
SupportLBg  Brieb  Filed  with  tite  Hearing 
Officer. 

201.26  Review  by  the  Commission  of  Initial 
Decisions  by  Hearing  OfFicers. 

201 .27  Brirts  to  the  Commission. 

201.28  Hearing  Before  the  Commissioii, 
Leave  to  Adduce  Additional  EvtdeRoe; 
Petitions  for  Reheariag. 

201 .  29  Record  Before  the  Comousaion: 
Basb  Car  Determinations;  Coatoots; 
Certificatioa. 

201.30  Review  by  the  Coaanxissioa  of 
Detemiinations  at  a  Delegated  Level 

201.31  Fihng  Formalities. 

201.32  Orders.  Rulings  and  Decisions. 
201 .  S3    Applications  for  Confidential 

Treatment  of  Certain  Matters;  Transcripts 
of  Privete  Hearings. 

201.34  Ac^udications  Not  Required  to  be 
Detemined  on  the  Recsid  After  Notice 
and  Opportunity  §at  Hearing. 

201.35  AppUcatioDs  by  Barred  Indivtduats 
for  Coosaat  to  Associate  with  Registered 
Broilers,  Dealers.  Mimicipal  Securities 
Dealers,  Government  Securities  Brol(ers, 
Govenunent  Securities  Dealers. 
Investment  Advisers,  birestmant 
Companies  or  Transfer  Agents. 

201 .36  Receipt  of  Petitions  For  Review 
PuzxuaiK  to  28  LLS.C  S  2312<aMl). 

201.37  Issuance,  Ameadment  and  fktpe^  of 
Rules  of  General  Application. 

Rules  Relating  to  Temperaty  Saactiem 

201.38  Expedited  Consideration  of 
Proceedings. 

201 J9    Applications  for  a  Temporal 
SuspensioB  of  a  Registered  Entity  or  for 
a  Temporary  Cease-and-Desis<  Order. 

201.40  Notice  and  Opportttnity  to  be  Heard 
on  an  AppUcatioD  for  a  Temporary 
Sanction. 

201.41  Preparation  and  Review  of  an  Initial 
Decision  Whether  to  Impose  a 
Temporary  Sanction. 

201 .42  Issuance  of  a  Temporary  Cease-and- 
Desist  Order  After  Notice  aiKl 
Opportunity  for  Hearing. 

201.43  £>riVxrteIssuaace^  a  Temporary 
Cease«nd-Dectst  Order. 

201.44  Whether  a  Temporary  Saaclioa 
Should  be  )4ade  Pennaaent:  Provisions 
Relating  to  an  Initial  Decision. 

201.45  Duration  of  a  Temporary  Suspension 
of  a  Registered  Entity  or  a  Temporary 
Cease-and-Desist  Order. 

201 .46  Semnary  Suspensions  Ptirsuant  to 
Securities  Exchange  Act  Section 
12(k)(1)(A). 

Rules  Relating  to  DisgoiigemenI  and  Penalty 
Payments 

201.47  imerest  oa  Sums  Disgorged. 

201.48  Prompt  Payinert  of  Disgorgement 
and  Penalties. 

201.49  Sobmissitm  of  a  Plan  of 
Disgoigement. 

201.50  Coatoats  of  Plan  of  Di^orgcmeat; 
Provisions  for  Paymeot. 

201.51  Notice  of  Prapeeed  Plan  of 
Diagergeneatand  OppottOBMy  for 
Comnant  by  NoD-Parties. 

201.52  Order  Approving.  Modifying  or 
Disapproving  a  Plan  of  Disgorgement. 
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201.53  Administration  of  a  Plan  of 
Disgorgement. 

201.54  Right  to  Challenge  an  Order  of 
Disgorgement. 

201.55  Inability  to  Pay  Disgorgement  or 
Penalties. 

Form 

201. 55f    Financial  Information  Disclosure 
Statement  Form. 

Rules  Related  to  Review  of  Self-Regulatory 
Organisation  Determinations 

201.56  Applications  for  Commission 
Review  of  Determinations  by  Self- 
Regulatory  Organizations,  Pursuant  to 
Securities  Exchange  Act  Section  19(d)(2) 

201 .57  Review  by  the  Commission  on  Its 
Own  Initiative. 

201.58  Certification  of  the  Record;  Service 
of  the  Index. 

201.59  Briefs  to  the  Commission;  Oral 
Argument;  Leave  to  Adduce  Additional 
Evidence. 

Cross-Reference  Table  1:  Existing  Rules  to 

Proposed  Rules 
Cross-Reference  Table  2:  Proposed  Rules  to 

Existing  Rules 

Subpart  A— Rules  of  Practice 

Authority:  15  U.S.C.  77f,  77g,  77h,  77h-l, 
77j,  77$.  77u.  78c(b),  78d-l,  78d-2,  78/,  78m, 
78n,  7So{d),  780-3,  78s,  78u-3,  78v,  78w, 
79c,  7»s,  79t,  79z-5a,  77sss,  77ttt,  80a-8, 
80a-9, 80a-37,  80a-38,  80a-39,  80a-40.  80a- 
41,  80a-44,  80b-3,  80b-9,  80l>-ll,  and  80b- 
12  unless  otherwise  noted. 

Section  201.36  is  also  issued  under  28 
U.S.C.  2112(a). 

Notes  to  Subpart  A  (the  Rules  of 
Practice) 

1.  Numbering:  Generally,  the  rules  of 
practice  follow  the  chronological  flow  of 
events  from  institution,  hearing  before  a 
hearing  officer,  and  Commission  review. 
Separate  provisions  with  respect  to 
temporary  sanctions  (including 
temporary  cease-and-desist 
proceedings),  disgorgement,  and  review 
of  self-regulatory  organization 
determinations  follow  the  rest  of  the 
rules. 

2.  Headings:  Each  rule  and  each  major 
section  of  a  rule  have  descriptive 
headings  which  are  intended  to  guide  a 
reader  in  searching  for  information  on 
particular  rec^uirements. 

3.  Topical  index  including  timetable: 
A  topical  index  has  been  provided  to 
assist  persons  consulting  the  Rules  of 
Practice.  The  index  is  structured 
alphabetically  by  subject  matter  and 
contains  cross-references  to  rule 
numbers.  The  index  is  provided  as  a 
guide  only.  Its  contents  are  not 
dispositive  and  do  not  form  any  portion 
of  the  rules. 

[Note:  The  contents  of  subpart  A,  the  Rules 
of  Practice,  appear  above  in  the 
SUPPLEMENTARY  INRDRMATION  section.  The 
Rules  have  not  been  repeated  here  as  a  cost 


and  paper  saving  measure.  The  Ubles  follow 
Subpart  A.l 

Cross-Reference  Table  i.— 
Existing  Rules  to  Proposed  Rules 


Existing  rules  (17 
CFR  201.1-29) 


1 


2(aHe)  

2(d) 

2(e)(3)(i)(6) 

2(f) 

2(g) 

2(h)  

3  [Reserved] 

4  

5  

6(a) 

6(b) 

6{cHd) 

6(e) 

6(f) 

7(aHe)  

7(f) 

8(a) 

8(bH<l)  

9  

10  

ii(aHc) 

li(cH<l) 

11(e) 

11(f) 

11-1 

12(a) 

i2(bHc) 

12(d) 

13 

I4<a) 

14(b)(1)  

14(b)(2)  

14(b)(3)  

14(b)(3)(iHiii)  ... 

14(c)  

14(d) 

i5(aHf)  

15(g) 

l6(aHb)  

16(c)  [Reserved] 

16(dHf)  

16(g) 

17(a) 

17(b) 

l7(cHd) 

17(e) 

17(0 

17(g) 

17(h) 

18 

19  

20  

2l(a)-{b).  (dHt) 

21(c)  

22(a)  

22(b)  [Reserved] 

22(c)  

22(d)-(g)  

22(h)  

22(1)  

22(i)  

22(k) 

23(a) 

23(b)  

23(c)  

23(d)  


Proposed  njles 


1. 
2. 
5. 
5. 
3(a). 

2(f). 

5. 

None. 

37. 

7. 

8(a). 

5.  8(bHc). 

8(dHe). 

3(c),  9(eHf)- 

8(f). 

9. 

10. 

11. 

12. 

13. 

14. 

15(aHd). 
4. 

i6(aHc). 

15(e). 

21. 

18(a). 

16. 

9(g). 

17. 

19(a). 

19(c)(1). 

19(d). 

5. 

19(c)(4). 

19(e). 

19(b). 

22(bHh). 

23. 

24(a)-(b). 

None. 

25(aHc). 

4. 

26(a). 

26(c). 

26(eHg). 
27(a). 

24(cHcl). 

26(h). 

26(b). 

27(b). 

44. 

29. 

28. 

29. 

5(e). 

None. 

5(f). 

31. 

32(b). 

None. 

6(a). 

6(c),  32(c). 

5(a). 

5(b),  6(b). 

5(c). 

32(a). 


Cross-Reference  Table  1 
iNG  Rules  to  Proposed 
Continued 


— EXIST- 
RULES— 


Existing  ailes  (17 
CFR  201.1-29) 


23(e) 

24  

25  

28  

27  

28(a) 

28(b) 

29  

17  CFR  202.8 


Proposed  rules 


36. 

17  CFR  229.703. 

33. 

30. 

34(b). 

34(a). 

34(c). 

35. 

46. 


Cross-Reference  Table  2.— 
Proposed  Rules  to  Existing  Rules 


Proposed  rules 


1  .... 

2  .... 
2(f). 
3(a) 
3(b) 
3(c) 

4  .... 

5  .... 


5(a) 

5(b) 

5(c) 

5(e) 

5(0 

6(a) 

6(b) 

6(c) 

7  

8(a) 

8(bHc) 
8(dHe) 

8(0 

9(aHe) 

9(0 

9(9) 

10  


11  

12  

13  

14  

15(aHd) 

15(e) 

16(aHd) 

16(e) 

17  

18(a) 

18(b) 

19(a) 

19(b) 

19(c) 

19(c)(4)  ... 

19(d) 

19(e) 

20  

21  

22(a) 

22(bHc) . 
22(dHh) 

23 

24(a) 

24(b)  

24(cHd)  . 


ExistirK)  rules  (17 
CFR  201.1-29) 


1. 

2(aHe). 

2(g). 

2(0. 

None. 

6(e). 

ll(cHd),  16(g). 

2(d),  2(e)(3)(IK6), 

2(h),  6(b),  14(b)(3). 
23(a). 
23(b). 
23(c). 
22(a). 
22(c). 
22(i). 
23(b). 
22(k). 
5. 

6(a). 
6(b). 
6(cHd). 
6(0 

7(aHe). 
6(e). 
12(d). 
7(0. 
8(a). 
8(bHd). 
9. 
10. 

li(aHc). 
11(0. 

11(e),12(b),  12(c). 
12(c). 
13. 
12(a). 
Nona. 
14(a). 
14(d). 
14(b)(1). 

i4(b)(3)(IH«i) 

14(b)(2). 

14(c). 

Nona. 

11-1. 

None. 

15(a). 

l5(bH0- 

15(g). 

16(b). 

16(a).' 

17(0. 
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CROSS-flEFB«NCE  TABLE  2.— PRO- 
POSED Rules  to  Exist»«w  Rules— 
Continued 


Pwpossd  futos 


25(aHd)  

26(a) 

26(b) _ 

26(c)  

26((1) „ 

26{eHfl)  

26(h)  „ „.^ 

27(a) - 

27(b) 

28  

29  .-. 

30  _ 

31  

32(^ 

32(b)  _. 

32(c)  „.. 

33  _.. 

34(a) 

34(b) „... 

34(c)  .„ 

35  

36 

37  

38-43 

44  „.... 

45  

46  ._ 

47-55  _-... 

56  

57  

58  

59  „ 

17  CFR  229.703 


ExisHng  rules  (17 
CFR  201  1-2^ 


16«l)-(f). 

17(a). 

17(h). 

17(b). 

None. 

17(CH<J) 
17(0). 
17(e). 
18. 

2t(a)-(b).  {6Hf). 
20.  21(c). 

22(dH9) 

23(d). 

22(h). 

22(k). 

25. 

28(a). 

27. 

28(b). 

29 

23(e). 

4. 

None. 

19. 

None. 

17  CFR  202.8. 

None. 

17CFR240.19d- 

3(b). 
None. 
17  CFR  240. 19d- 

3(b). 
17  CFR  240.19d- 

3(c>-(9). 
24. 


PART  202— rNFOHMAL  AND  OTHER 
PROCEDUKES 

15-16.  The  general  authority  Gitati<Mi 
for  part  202  continues  to  read  as 
follows: 

Autkorily:  15  US.C.  77«.  77t,  78<t-l.  78u, 
78w,  78U(d).  79r,  7«.  TTsss,  77uuu,  80a-37, 
80a-41.  80b-9,  and  80b-ll,  unl«5ss  otherwise 
noted. 


PART  22»-STANOARO 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1833, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  general  authority  citation  for 
part  229  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C  77e.  77f.  77g,  77h.  77}. 
77k.  77s.  77aa(25),  r7a«(»).  77ddd.  77eee. 
77ggg.  77hhh.  77jU.  77Bnn.  778S8.  78c,  78i. 
78),  787,  78m,  78n,  78o.  78w.  78//(d),  79(e), 
79(n),  79(t),  80a-«,  80a-29.  80a-30,  80a-37, 
80b-ll,  unless  otherwise  noted. 


S  202.8    [Removed  end  Reserved] 

17.  Section  202J  is  removed  and 
reserved: 


2.  Section  229.703  is  added  to  read  as 
follows: 

S  2M.703    (Hem  703)  Incorporation  by 
Reference. 

Where  rules,  regulations,  or 
instructions  to  forms  of  the  Commission 
permit  incorporation  by  reference,  a 
document  may  be  so  incorporated  by 
reference  to  the  specific  document  and 
to  the  prior  fihng  or  submission  in 
which  such  document  was  physically 
filed  or  submitted.  Except  where  a 
registration  or  issuer  is  expressly 
required  to  incorporate  a  document  or 
documents  by  reference,  reference  may 
not  be  made  to  any  document  which 
incorporate  another  document  by 
reference  if  the  pwtinent  portion  of  the 
dociunent  containing  the  information  or 
financial  statements  to  be  incorporated 
by  reference  includes  &n  incorporation 
by  reference  to  another  document  No 
document  on  file  with  the  Otmmission 
for  more  than  five  years  may  be 
incorporated  by  reference  except: 

(a)  Documents  contained  in 
registration  statements  which  may  be 
incorporated  by  reference  as  long  as  the 
registrant  has  a  reporting  requirement 
with  the  Commission;  and 

(b)  Documents  that  the  registration 
specifically  identifies  by  physical 
location  and  by  SEC  file  number 
reference,  provided  such  materials  have 
not  been  disposed  of  by  the  Commission 
pursuant  to  its  Records  Control 
Schedule  (17  CFR  200.B0f). 


PART  240-GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

18.  The  authority  citation  for  part  240 
is  revised  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c  77d.  77g,  77). 
77s.  77e€e,  77ggg.  77nnn.  77s«s,  77ttt.  7«c, 
78d,  78i,  78j.  787,  78m,  78n,  78o,  78o-3.  78p, 
788,  78w,  78x,  7&/J(d).  79q,  79t,  80fr-2e.  Me- 
23, 80a-29,  80a-37, 80b-3,  80b-«  and  80b- 
11,  unless  otherwise  noted. 


19.  Sections  Z40.19d-2  and  19d-3  are 
revised  to  read  as  fc^ows: 

S240.19d-2    Applicetionsforelayaof 
diecipMnary  eartctions  or  eunwiwry 
suspensions  by  a  self-regulalory 
organization. 

If  any  self-regulatory  organization 
imposes  any  final  discipUnary  sanction 
pursuant  to  section  6(b)(6).  15A^M7)  or 
17A(b)(3)(G)  of  the  Act  (15  U.S.C 
78f(b)(6),  78o-3(b)(7)  or  78q-l(bM3KG)), 
or  summarily  suspends  or  limits  or 
prohibits  access  pursuant  to  section 
6(d)(3).  15Aai)(3)  or  17Aa)M5)(C)  of  the 
Act  (15  U.S.C.  78f(d)(3).  78o-3(h){3)  or 
78q-l  (b)(5)(C)),  «iy  person  aggrieved 
thereby  for  which  the  Commission  is  the 
appropriate  regulatory  agency  may  file 
with  the  Secretary,  a  written  motion  for 
a  stay  of  imposition  of  such  action 
pursuant  to  Rule  16  of  the  Commission's 
Rules  of  Practice,  17  CFR  201.16. 

f240.19d-3    Applicattons  for  review  of 
final  disciplinary  sanctions,  denials  of 
membership,  participation  ernsociatton, 
or  prohibitions  or  limitations  of  access  to 
sarvioes  Impoaad  by  saif-resulBtory 
organizations. 

Applications  to  the  Commission  for 
review  of  any  final  disciplinary 
sanction,  denial  or  ccmditioiiing  of 
membership,  association  or 
participation,  or  prohibition  or 
limitation  with  respect  to  access  to 
services  offered  by  a  self-regulatory 
organization  or  a  membw  thereof  by  any 
such  organization  shall  be  made 
pursuant  to  Rule  56  of  the  Commission's 
Rules  of  Practice.  17  CFR  201.56. 

Dated:  November  5, 1993. 

By  the  CkHnmission. 
MargAral  H.  McFariand. 
Deputy  Secretary. 
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165 59974.  59975 

34  CFR 

643 59144 


36  CFR 

215 

217 


.58904 
.58904 


37  CFR 

301 

307 

311 


59658 

.58282,  60787 
. — 59658 


38  CFR 

3 59365 

36 59658,  60384 

44 60384 

39  CFR 

20 60787 
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ni 


111 

PropoMd  RutM: 
3001 


.60386 
.58519 


4«CFR 

9 58382 

51 _ 58498,59366 

55 _ 59172.61027 

81 60495 

85 58382 

86 58382 

180 .59662.  60658 

185 _ 59663 

192.._._.. 60340 

266 59598 

271..-. 59367. 

59370.  59598. 60388 

282 ...58624 

300 —59369. 61029 

TBI 59372 

763 58964 

799...., 59667 

PwpoMtf  RuIm: 

Ch.  I — 58315. 

60419.60572.60573 

16 .„ 61638 

51 61640 

52 59427,  59698.  61040 

56 61041 

68 — 60419 

72 60950 

73 60950 

81 58999 

82 _^ 59630 

180 59699.  597o6r60573 

261 __ 58521 

268 — 59976 

300._ 60825 

372 60574 

721 61 649 

761 60970 

799 61664 

41CFR 

301._.. 

301-3 

301-16.., 


.58501 
.60390 
.60390 


42CFR 

52c 61029 

<05 „ — 58502 

406 58502 

409 58502 

410 58502 

41 1 58502 

412 58502 


413. 
418. 
421.. 
489.. 


...58502 
._58502 
...60789 
...58502 


RuIm: 


67... 
124.. 


.60510 
.58828 


43CFR 

2090 ^ 

2200 "!_ 

PhMc  LaM  Ordtr 

sieo 

3180 


.60904 
.60904 

.58506 


6997 

7001 

7004 

7007 

7008 „ 

ProposMi  Rules: 

426_ 


.58593 
.59098 
.58902 
.58968 
.58969 

.59427 


— 58630 


44CFR 

64. — 58653,  58655,  58969 

45CFR 

96 601 18. 60498 

233 60134 

2550._ 60978 

4eCFR 

1 60256 

67 60256 

69 _ 60731 

502 „ 58970 

Proposed  Rules: 

160 „ 5S428 

47CFR 

2 .,59174 

1 5 591 74 

22 59174 

<3-- 58788 

73 58506.  58507,  58790. 

59374. 59375 

76 60135.  60141.  60390 

80 58790 

90. 58729.  59296 

99 „ 59174 

Proposed  Rules: 

1 60827 

15 -59977 

73 58533,  58671.  58672, 

58833.58834.59431.61671 

90 59977 

97 59701 

48CfR 

C»t  7 58596 

501 _..58283 

752 — 58596 

836 _58730 

852 58730 

904 „ 59682 

925 59682 

952 59682 

970 59682, 61625 

1 805 _591 88 

1807 58791. 61629 

1 81 5 _.61629 

1834..„ „ 58791 

1839 „ 59188 

1852 58791.  59188.  61629 

1870 58791.  61629 

9903 — 58791 

Proposed  Rules: 

13 59616 

14 59618 

15 58618 

52. 59618 

209 58315.  58316. 60244 

217 5831 7 

235 58673 


252 58316.  60244 

9904 58999 

49CFR 

Ch.lll __.60734 

390 59194 

391 59194 

571 .59189. 60399 

665 


1033 

1035 

Proposed  Rules: 

172 

174 

175 

176 

177 

192 

Ch.  V.._.. 
552__ 
554  __ 
571„... 
573__ 
575 


58732 
60144 
60797 


.59224 
...59224 
.59224 
-59224 


-.59224 
_.  59431 
.-..60828 
.-.60419 
-.60419 
...59224 
.-.60419 
.59224 


576 60419 

577-„ „. „_ 60419 

583 61042 

1105. — 60164 

1 121 60164 

1152 60164 


SOCFR 

15 

16 

18 

204 

215 

216 

625 

630 

642 

662 

661 

672 

675 

58602, 

676 

Proposed 

14 

17 

215 

216 _. 

222 

227 

286 

611 

630 -., 

641 

651 

652 


672- 
675.. 
678.. 


- 60624 

58976 

— 60402 

— 59375 

- ~ 58297 

- 58285 

59196 

58507 

- 58509 

-. 59197 

- 59197 

59375.  60801 

- - 58297. 

,59375.60145.61031 

- — 59375 

Rules: 

59978 

- —.58534.  59979 

— 58680 

.58680.  59007.  60829 

- 58680 

- 58318.59230 

60575.  60584 

59230 

59232,61671 

58681 

.- 59980.  60575 

59980,  60584 

-.59008 


242- 


.58317,60244 


UST  OF  PUBLIC  LAWS 

This  is  t  conbnuing  list  of 
puWtc  bills  from  the  current 
session  of  Congress  w^hich 


have  t)ecofne  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Pubtc  Laws 
Update  Service)  on  202-52^ 
6641.  The  text  of  laws  is  not 
published  in  the  FwlenI 
Register  but  may  be  ordered 
m  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Supennterxlent  o1 
Documents,  U.S.  Government 
Pnnting  Office,  Washington. 
DC  20402  (phone,  202-512- 
2470). 

HJ».  175/P.L.  103-142 
To  amend  tiUe  18,  Un4ed 
States  Code,  to  authorize  the 
Federal  Bureau  of 
Investigation  to  tibtian  certain 
telephone  subscriber 
information.  (Nov.  17.  1993, 
107  Stat.  1491;  2  pages) 

KR.  1345^.L.  10»-143 

To  designate  the  Federal 
building  located  at  280  South 
First  Street  in  San  Jose, 
California,  as  the  "Robert  F. 
Pedcham  United  States 
Courthouse  and  Federal 
Building".  (Nov.  17.  1993;  107 
Stat  1493;  1  page) 

S.  836/P.L  103-144 

El  Camino  Reaf  de  Tierra 
Adentro  Study  Act  of  1993 
(Nov.  17,  1993;  107  StaL 
1494;  2  pages) 

&  9B3/P.L.  103-145 
El  Camino  Real  Para  Los 
Tanas  Study  Act  of  1993 
(Nov.  17,  1993;  107  StaL 
1496;  2  pages) 

S.J.  R«9.  131/P.L  103-146 

Designating  the  week 
beginning  November  14.  1993. 
arxl  the  week  beginning 
November  13,  1994,  each  as 
"Geography  Awareness 
Week".  (Nov.  17,  1993;  107 
SUL  1498;  2  pages) 

SJ.  Res.  139rt>X.  109-147 

To  designate  the  third  Sunday 
in  November  of  1993  as 
"National  Children's  Day", 
(ftov.  17.  1993;  107  Stat. 
1500;  2  pages) 

SJ.  Res.  142/P.L.  103-148 

Designating  the  week 
beginning  t^ovember  7,  T993, 
and  the  week  begmrung 
November  6,  1994,  each  as 
"Nalionai  Women  Veterwis 
Recognition  Week".  (Nov.  17. 
1993;  107  Stat.  1502;  1  page) 
Last  List  November  19.  1903 


IV 
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CFR  CHECKUST 


TMto 


Stock  Numbar 


Prtc*      R«vWonDat« 


Tbts  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeldy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wttich  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775.00 
domestic,  $193.75  additiorwJ  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202)  783-3238 
from  6:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 


Stock  Number 


Price      Revision  Date 


1.  2  (2  Reserved) (869-019-00001-1) $15.00       Jon.  1,  1993 

3  (1992  CompflotkX) 
and  Ports  100  end 
101) (869-019-00002-0) 17.00      » Jon.  1,  1993 


4 (869-019-00003-8) 5.50       Jon.  I 

5  Part*: 

l-«99  - (869-019-00004-6)  .. 

700-1199 (869^19-00005-4) .. 

1200-End,  6  (6 
Resewed) (869^)19-00006-2) .. 


21.00 
17.00 


Jon.  1 
Jon.  1 


21.00       Jan.  1 


7  Parts: 

0-26 _ (869-019-00007-1) 

27-45 (869-019-00008-9) 

46-51  (869-019^)0009-7) 

52  (869-019-00010-1) 

53-209 (869-019-00011-9) 

210-299 (869-019q)0012-7) 

300-399 „....  (869-019-00013-5) , 

400-699 (869-019-00014-3) , 

700-899 (869-019-00015-1)  , 

900-999 (869-019-00016-0)  , 

1000-1059  (869-019^«)017-8) 

1060-1119 (869-019-00018-6) , 


1200-1499 (869^19-00020-8) 

1500-1899  (869-019^00021-6) 

1900-1939  (869-019^)0022-4) 

1940-1949  (869-019^^)0023-2) 

1950-1999 (869-019-00024-1) 

2000-€nd (869-019-00025-9) 


27.00 
17O0 
13.00 
27O0 
32.00 
12.00 


Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.1 
Jaal 
Jan.  I 
Jan.  1 
Jon.  1 
Jaal 
Jan.1 
Jan.  1 
Jan.1 
Jon.  1 
Jan.1 
Jaal 
Jan.  I 
Jan.1 
Jan.1 


• (869-019-00026-7) 20.00       Jon.  1 

9  Parts: 

1-199  (869-019^^)0027-5)  .. 

200-€nd  (869-019-00028-3)  .. 


10  Parts: 

0-50 (869-019-00029-1) 

51-199 (869-019-00030-5) 

200-399 (869-019-00031-3) 

400^99 (869-019-00032-1) 

500-€nd  (869-019-00033-0) 


27.00 
21.00 

29.00 
21.00 
I5O0 
20.00 
33.00 


Jaal 
Jaal 

Jaal 
Jan.1 
Jan.1 
Jaal 
Jaal 


11  (869-019-00034-8)  ... 

12  Parts: 

1-199  (869^)19-00035-6) 11.00 


13.00       Jan.  1 


200-219 (869-019^00036-4) 

220-299 (869-019-00037-2) 

300^99 (869-019^)0038-1) 

500-599 (869-019-00039-9) 

600-€nd  (869-O19-0004O-2) 

13 (869-019-00041-1) 


15.00 
26.00 
21.00 
19.00 
28.00 

28.00 


Jaal 
Jaal 
Jon.  1 
Jan.1 
Jaa  1 
Jaal 

Jaa  1 


1993 

1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 

1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 


14  Psfte* 

1-59 .*. (869-019-00042-9) 

60-139 (869-019-00043-7) 

140-199 (869-019u0004*-5) 

200-1199 (869-019-00045-3) 

120(Knd (869^)19-00046-1) 

15  Paits: 

0-299  (869-019-00047-0) 

300-799 (869-019^)0048-8) 

800-€nd  (869-019-00049-6) 

16  Parts: 

0-149  (869-019-00050-0) 

150-999 (869-019-00051-8) 

lOOO-Cnd (869-019-00052-6)  , 

17  Parts: 

1-199  (869-019-00054-2) , 

200-239 (869-019-00055-1) , 

240-€nd  (869^)19-00056-9) , 

18  Parts: 

1-149  (869-019-00057-7)  , 

150-279 (869^)19-00058-5)  , 

280-399 (869-019-00059-3) , 

400-€nd  (869-019-0006O-7)  . 


29.00 
26.00 
12.00 
22.00 
16.00 

14.00 
25O0 
19.00 

7O0 
17.00 
24.00 

18.00 
23.00 
30.00 

16.00 
19.00 
15.00 
KM 

19  Parts: 

1-199  (869-019-00061-5) 35.00 

200-€nd  (869-019-00062-3) 11.00 

20  Parts: 

1-399  (869-019-00063-1) .. 

400^499 (869-019^)0064-0) .. 

500*)d  (869-019-000654) .. 


1900 
31.00 
30.00 

15O0 
21.00 
20.00 

6JXi 
34.00 
2]JD0 

8X0 
22.00 
12.00 


21Psrts: 

1-99 (869-01W)0066-6) .. 

100-169 (869-019-00067-^)  .. 

170-199 (869-019^)0068-2) .. 

200-299 (869^)19-00069-1) .. 

30(W99 (86W)19m007(M) .. 

500-599 (869-019^)0071-2)  „ 

600-799 (869-019-00072-1) .. 

800-1299 (869-019-00073-9) .. 

1300-€nd (869-019^00074-7)  .. 

22  Parts: 

1-299  (869-019-00075-5) 3a00 

300-€nd  (869-019-00076-3) 22O0 

23 (869-O19-O0077-1) 21.00       Apr.  1 

24Parta: 

0-199  (869-019^00078-0) .. 

20^499 (869-019-00079-8)  .. 

500-699 (869-019-00080-1) .. 

700-1699 (869-019-00081-0) .. 

1700-€nd (869-019-00082-8) .. 


38O0 
36.00 
17X10 
3900 
15.00 


26 

§§  1.0-1-1.60 (869-019-00084-4) 21.00 

§§  1.61-1.169 (869-019-00085-2) 37.M 

§§  1.170-1.300 (869-O19-00086-1) 23.00 

§§  1.301-1400 (869-019-00087-9) 21O0 

§§  1401-1.440 (869-0 19-00088-7) 31.00 

§§1>»41-1.500  (869-019-00089-5)  23O0 

§§  1.501-1.640 (869-019-00090-9) 20O0 

§§  1.641-1.850 (869-019-00091-7) 24.00 

§§  1.851-1.907 (869-019-00092-5) 27.00 

§§  1.908-1.1000 (869-019-00093-3) 26O0 

§§  1.1001-1.1400  (869-019-00094-1) 22.00 

§§1.1401-€nd  (869^)19^)0095-0) 31O0 


2-29 (869-019-00096-8) 

30-39 (869^)19-00097-6) 

40-49  (869-019^^)0098-4) 

50-299 (869-019-00099-2) 

300-499 (869^17-00100-0) 


23.00 
18X0 
13O0 
13.00 
23O0 


Jaal 
Jan.1 
Jaal 
Jan.1 
Jan.1 

Jan.1 
Jan.1 
Jon.  1 

Jon.  1 
Jaal 
Jan.1 

Apr.  1 
Junel 
June  1 

Apr.  1 
Apr.1 
Apr.1 
Apc.l 

Apr.  1 
Apc.l 

Apr.  1 
Apc.l 
Apc.l 

Apc.l 
Ape.  I 
Apc.l 
Apr.1 
Apc.l 
Apc.l 
Apc.l 
Apc.l 
Apc.l 

Apc.l 
Apc.l 


Apc.l 
Apc.l 
Apc.l 
Apr.1 
Apc.l 


25 (869-019-00083-6) 31X0       Apr.  1 


Apr.1 
Apc.l 
Apc.l 
Apc.l 
Apr.1 
Ape.  1 
Apr.  1 
Ape.  1 
Apc.l 
Apc.l 
Apc.l 
Apc.l 
Apc.l 
Apc.l 
Ape.  1 
Ape.  1 
Apc.l 
*Apc.  1 


1993   500-599 (86W)19-00101-8) 6.00 


993 
993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 
993 

993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 

993 
993 
993 
993 
993 

993 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
990 
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TitI* 
600-€nd  .„.. 

27  Parts: 

1-199  

200-€nd  


28  Parts: 

1-42  

43-end  .... 


29  Parts: 
0-99 

500-«99  

90O-1899 

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§1910.1000  to 

encD  ..- 

1911-1925  

1926 

1927-£nd ,- 

30  Parts: 

1-199 

200-699  

70(>-€nd  


Stock  NumiMr  Pric* 

.  (869-019^»102-6) 8.00 

.  (869-019-0010>4) 37.00 

.(869-019-00104-2) 11.00 

!  (869-01  W)010&-1) 27.00 

.  (869-019-00106-9)  21.00 

.  (869-019-00107-7) 21.00 

.(869-019-0010ft-5) 9.50 

(869-019-00109-3) 36J0O 

(869-019-00110-7) 17.00 


Apr.  1.  1993 

Apr.  1.  1993 
»Apf.  1, 1991 

July  1. 1993 
July  1. 1993 

July  1, 1993 
July  I,  1993 
July  t,  1993 
July  1. 1993 


Tmt 


(869-019-001 11-5) 31.00        July  1. 1993 


.(869-017-00110^) 16.00 

.(869-019-00113-1) 22.00 

.(869-017-00112-1) 14.00 

.(869-017-00113-9) 30.00 

.(869-019-00116^) 27.00 

.(869-0 19-00 11 7-4) 2000 

.(869-019-00118-2) 27.00 


31  Parts: 

0-lW  (869-019^0119-1) 18.00 

2aHnd  (869-019-O0120-4) 29.00 

32  Parts: 

1-39.  Vol.  I „ ■  ,5.00 

1-39.  Vol.  I „ 19  S 

>-39.  Vol.  II ,8  55 

'-'90  (869^)19^)0121-2) 30.00 

'91-399 (869-019-00122-1) 36.00 

4aH>29 (869-019-00123-9) 26.00 

630-699 (869-019-00124-7) 1400 

700-799 (869-019-00125-5) 21.00 

«»-£nd (869-019-00126-3) 22.00 

33  Parts: 

'-124 (869-019^127-1) 20.00 

125-199 (869-0 19^)0 128^3) 2500 

200-£nd  (869-019-O0129-8) 24.00 

34  Parts: 

1-299  (869-019-00130-1) 27.00 

300-399 (869-019-00131-0) 20.00 

37.00 


400-€nd  (869-019-00132-8) 

35  (869^19-0013;W) 

36  Parts: 

1-199  (869-019-00134-4) 

200-£nd  (869-019-00135-2) 

37 ; „...  (869-019-00136-1) 

38  Parts: 

0-17 (869-019-00137-9) 

18-End  ...._ (869-019-00138-7) 


12.00 

16.00 
35.00 

20.00 

31.00 
30.00 


39 


.(869-019-O013W) 17.00 


40  Parts: 

1-51  (869-017-00138-4) 31.00 

52  ^- (869-017-00139-2) 33.00 

53^  i (869K)17-0014(M) 36.00 

61-80  (869-017-00141-4) 16.00 

81-85  (869-017-00142-2) 17.00 

86-99  (86W)17-00143-1) 33.00 

100-149 (86W)1 7-00144-9) 34  00 

150-189 (869-017-00145-7) 21.00 

190-259 (869-017-00146-5) 16.00 

260-299 (86W)1 7-00147-3) 36.00 

300-399 „ (869-017-00148-1) 15.00 

^•00-424 (869-017-00149^) 26.00 

^5-699 (869^)17-00150-3) 2600 

700-789 (869-017-00151-1) ......  23.00 

790-End  (869-017-00152-0) 25.00 


July  1.1992 
July  1, 1993 
July  1.1992 
July  1.  1992 

July  1.  1993 
July  1.  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 

3  July  1,  1984 

'July  1,  1984 

3Ju)y  I.  1984 

July  1.  1993 

July  1.  1993 

July  1.  1993 

*July  1,  1991 

July  I,  1993 

July  1.  1993 

July  1.  1993 
July  1.  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1.  1993 

July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1.  1993 
July  1.  1993 

July  1,  1993 

July  1,  1992 
July  1,  1992 
July  1.  1992 
Jv^  1.1992 
July  1.  1992 
July  1,  1992 
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Presidential  Documents 


Tide  3— 

The  President 


Proclamation  6626  of  November  18,  1993 
National  Children's  Day,  1993 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

America's  children  are  at  once  our  most  precious  national  resource  and 
our  most  weighty  responsibility.  They  represent  our  future  hopes  and  aspira- 
tions. By  empowering  and  supporting  America's  families  today,  we  can 
make  a  more  secure  worid  for  all  Americans  tomorrow. 

MUlions  of  America's  children  grow  up  in  stable  and  loving  families.  At 
me  same  time  an  alarmingly  high  number  of  our  youth  do  not  have  the 
benefit  of  such  security;  many  grow  up  hungry,  neglected,  or  abused.  Far 
too  many  reach  adolescence  having  experienced  painful  episodes  of  physical, 
mental,  or  emotional  mistreatinent  that  have  long-lasting  effects.  For  them 
tiie  future  can  be  clouded  with  doubt  or  despair. 

We  all  must  take  it  upon  ourselves  to  address  these  problems  and  to  guarantee 
tiiat  children  of  all  families  will  be  given  new  hope  for  a  better  life.  We 
must  get  back  to  "being  our  neighbor's  keeper"  when  it  comes  to  raising 
children.  The  plight  of  our  neighborhoods  and  communities  must  be  rectified 
and  replaced  with  a  positive  environment  in  which  to  grow  and  Uve  in 
safety.  Today  s  children  are  fiightened  and  worried.  We  must  close  tiie 
opportunity  gap  and  the  responsibility  gap  because  aU  of  the  children  of 
Amenca  deserve  an  equal  chance. 

Parents  must  make  an  all-out  effort  to  provide  an  accepting,  caring  and 
loving  atinosphere  for  their  children.  Grandparents  also  have  an  important 
role  to  play,  as  do  other  members  of  tiie  extended  family. 

This  is  an  issue  tiiat  all  Americans  can  and  should  support  and  promote 
By  becoming  directiy  involved  and  assuming  personal  responsibility,  we 
can  sti-engtiien  our  schools,  churches,  and  communities  in  ways  tiiat  will 
reinforce  and  enhance  tiie  importance  of  values  tiiat  tiie  family  stiiicture 
can  provide.  This  is  all  tiie  more  critical  as  tiie  world  becomes  an  increasingly 
complex  and  interrelated  place.  We  must  interact  in  tiie  future  witii  ^v 
number  of  new  and  emerging  nations.  In  order  to  do  tiiis  successfully, 
we  will  need  tiie  talent,,  dedication,  and  best  efforts  of  all  of  our  youth. 
Today's  children  will  also  be  tomorrow's  parents.  To  preserve  tiie  American 
Dream,  tiie  fiber  of  our  Nation  must  be  strengtiiened.  By  instilling  a  common 
purpose  and  assuring  ourselves  tiiat  children  are  receiving  the  best  and 
most  comprehensive  care  possible,  we  can  face  tiie  awesome  challenges 
tiiat  lie  ahead.  We  can  start  at  tiie  family  level  to  bring  our  country  togetiier. 
solve  problems,  and  make  progress.  J     6     °^. 

So  I  ask  all  Americans  to  reaffirm  tiiis  Nation's  commitinent  to  its  children 
I  appeal  specifically  to  parents  to  spend  quality  time  each  day  witii  tiieir 
cluldren.  to  hsten  to  tiieir  concerns  and  dreams,  and  to  guide  tiiem  well 
as  Uiey  make  the  ti^nsition  into  adolescence  and  adultiiood.  We  have  a 
nght  and  an  obUgation  to  make  sure  our  children  can  rise  as  far  and 
as  tugh  as  tiieir  talents  and  determination  will  let  tiiem 
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The  Congress,  by  Senate  Joint  Resolution  139.  has  designated  the  third 
Sunday  in  November  as  "National  Children's  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  November  21,  1993.  as  National  Children's 
Day.  On  this  day  and  every  day,  I  urge  all  Americans  to  express  their 
love,  advocacy,  and  appreciation  for  their  children  and  all  children  of  the 
world.  I  invite  Federal  officials.  State  and  local  governments,  and  particularly 
the  American  family,  to  join  together  in  observing  this  day  with  appropriate 
ceremonies  and  activities  to  honor  our  Nation's  children. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(FR  Doc  93-28943 
FiM  11-19-93;  4:27  pm] 
Billing  code  319S-01-O 
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Proclamation  6627  of  November  18,  1993 

National  Military  Families  Recognition  Day,  1993 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Military  families  are  diverse,  strong,  resourceful,  and  patriotic.  The  men 
and  women  who  serve  our  country  understand  that  their  families  provide 
essenUal  support  and  make  enormous  sacrifices  every  day.  We  as  a  Nation 
must  also  recognize  the  unselfish  contributions  of  our  military  families 
wherever  they  may  be  around  the  world. 

^^^^l  ^j  u^"*  ^®  routine  business  of  our  Uves.  it  is  easy  to  forget  the 
daily  hardships,  inconveniences,  separations,  and  disruptions  that  our  service 
men  and  women  and  their  families  endure  to  protect  America.  These  dedi- 
cated individuals  will  affirm  that  it  is  their  families  who  invariably  sustain 
them  and  warm  their  hearts.  In  every  city  and  State  and  in  many  countries 
worldwide,  service  men  and  women  proudly  note  that  the  highlight  of 
their  day  is  that  special  smile,  telephone  call,  or  letter  they  receive.  The 
military  family  is  the  moUvaUonal  force  that  conUnually  elevates  the  spirit 
of  the  service  member  when  life's  joys  and  sorrows  need  to  be  shared. 

The  Department  of  Defense  has  long  recognized  that  the  family  unit  is 
an  important  factor  in  the  overall  readiness  and  well-being  of  the  members 
of  the  Armed  Forces.  Indeed,  military  families  make  extraordinary  contribu- 
tions to  the  entire  Nation  through  their  efforts  to  support  and  encourage 
their  loved  ones. 

The  Congress,  by  Senate  Joint  Resolution  115.  has  designated  November 
22, 1993.  as  "National  Military  Families  Recognition  Day"  and  has  authorized 
and  requested  tiie  President  to  issue  a  proclamation  in  observance  of  this 
day. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  November  22,  1993,  as  National  Military 
Families  Recognition  Day.  I  call  upon  all  Americans  to  join  in  honoring 
military  families  tiiroughout  the  world.  Finally,  I  ask  Federal,  State,  and 
local  officials  and  private  organizations  to  observe  this  day  with  appropriate 
ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


IFR  Doc.  93-28944 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguJatOfy  documents  having  genera) 
applicability  and  legal  effect  nxsst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  tines  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  D;  Docket  No.  R-0816] 

Reserve  Requirements  of  Depository 
Institutions;  Reserve  Requirement 
Ratios 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACmON:  Final  rule. 


SUMMARY:  The  Board  is  amending 
Regulation  D,  Reserve  Requirements  of 
Depository  Institutions,  to  increase  the 
amount  of  transaction  accounts  subject 
to  a  reserve  requirement  ratio  of  three 
percent,  as  required  by  section 
19(b)(2)(C)  of  the  Federal  Reserve  Act. 
from  $46.8  million  to  $51.9  million  of 
net  transaction  accounts.  This 
adjustment  is  known  as  the  low  reserve 
tranche  adjustment.  The  Board  has 
increased  from  $3.8  million  to  $4.0 
miUioa  the  amoimt  of  reservable 
liabilities  of  each  depository  institution 
that  is  subject  to  a  reserve  requirement 
of  zero  percent.  This  action  is  required 
by  secUon  19(b)(ll)(B)  of  the  Federal 
Reserve  Act,  and  the  adjustment  is 
known  as  the  reservable  liabilities 
exemption  adjustment.  The  Board  is 
also  leaving  unchanged  at  $44.8  million 
the  deposit  cutoff  level  that  is  used  In 
injunction  with  the  reservable 
liabilities  exemption  amount  to 
determine  the  frequency  of  deposit 
reporting. 

DATES:  Effective  Date:  December  14. 
1993. 

Compliance  Dates:  For  depository 
institutions  that  report  weekly,  the  low 
reserve  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  be  effective  on  the 
reserve  computation  period  that  begins 
Tuesday,  December  21. 1993,  and  on  the 
corre«>onding  reserve  maintenance 
period  that  b^s  Thursday,  December 
23, 1993.  For  institutions  that  report 


quarterly,  the  low  reserve  tranche 
adjustment  and  the  reservable  liabiUties 
exemption  adjustment  will  be  effective 
on  the  reserve  computation  period  that 
begins  Tuesday,  December  14. 1993,  and 
on  the  corresponding  reserve 
maintenance  period  that  begins 
Thursday,  January  13, 1994.  For  all 
depository  institutions,  the  deposit 
cutoff  level  will  be  used  to  screen 
institutions  in  the  second  quarter  of 
1994  to  determine  the  reporting 
frequency  for  the  twelve  month  period 
that  begins  in  September  1994. 
FOR  FURTHER  INFORMATICW  COffTACT: 
Patrick  J.  McDivitt.  Attorney  (202/452- 
3818),  Legal  Division,  or  June  O'Brien, 
Economist  (202/452-3790).  Division  of 
Monetary  Affeirs.  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reserve  Act  (12 
U.S.C  461(b)(2))  requires  each 
depository  institution  to  maintain 
reserves  against  its  transaction  accounts 
and  nonpersonal  time  deposits,  as 
prescribed  by  Board  regulations.  The 
initial  reserve  requirements  imposed 
under  secUon  19(b)(2)  were  set  at  three 
percent  for  net  transaction  accounts  of 
$25  million  or  less  and  at  12  percent  on 
net  transaction  accounts  above  $25 
million  for  each  depository  institution. 
Effective  April  2, 1992,  the  Board 
lowered  the  required  reserve  ratio 
applicable  to  transaction  account 
balances  exceeding  the  low  reserve 
tranche  from  12  percent  to  10  percent. 
Section  19(b)(2)  also  provides  that, 
before  December  31  of  each  year,  the 
Board  shall  issue  a  regulation  adjusting 
for  the  next  calendar  year  the  total 
dollar  amount  of  the  transaction  account 
tranche  against  which  reserves  must  be 
maintained  at  a  ratio  of  three  percent 
The  adjustment  in  the  tranche  is  to  be 
80  percent  of  the  percentage  change  in 
net  transaction  accoimts  at  all 
depository  institutions  over  the  one-year 
period  that  ends  on  the  June  30  prior  to 
the  adjustment. 

Currently,  the  low  reserve  tranche  on 
net  transaction  accounts  is  $46.8 
milhon.  The  increase  in  the  net 
transaction  accounts  of  all  depository 
Institutions  from  June  30, 1992,  to  June 


30, 1993  was  13.5  percent  (from  $695.4 
billion  to  $789.3  billion).  In  accordance 
with  section  19(b)(2).  the  Board  is 
amending  Regulation  D  (12  CFR  part 
204)  to  increase  the  low  reserve  tranche 
for  transaction  accoimt  for  1994  by  $5.1 
milhon  to  $51.9  million. 

Section  19(b)(ll)(A)  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(ll)(B)) 
provides  that  $2  million  of  resf  rvable 
liabiUtiesi  of  each  depository 
institution  shall  be  subject  to  a  zero 
percent  reserve  requirement.  Section 
19(b)(ll)(A)  permits  each  depository 
institution,  in  accordance  with  the  rules 
and  regulations  of  the  Board,  to 
designate  the  reservable  Uabilities  to 
which  this  reserve  requirement 
exemption  is  to  apply.  However,  if  net 
transaction  accounts  are  designated, 
only  those  that  would  otherwise  be 
subject  to  a  three  percent  reserve 
requirement  (j.e.,  net  transaction 
accounts  within  the  low  reserve 
requirement  tranche)  may  be  so 
designated. 

Section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amount  of 
reservable  liabiUties  exempt  from 
reser\'e  requirements.  Unlike  the 
adjustment  for  net  transaction  accounts, 
which  adjustment  can  result  in  a 
decrease  as  well  as  an  increase,  the 
change  in  the  exemption  amount  is  to  be 
made  only  if  the  total  reservable 
liabihties  held  at  all  depository 
institutions  increases  firom  one  year  to 
the  next.  The  percentage  increase  in  the 
exemption  is  to  be  80  percent  of  the 
increase  in  total  reservable  liabilities  of 
all  depository  institutions  as  of  the  year 
ending  June  30.  Total  reservable 
habiUties  of  all  depository  institutions 
from  June  30, 1992,  to  June  30, 1993, 
increased  by  7.4  percent  (from  $1,390.6 
billion  to  $1,493.8  bilhon).  Under 
section  19(b)(ll)(B).  the  reservable 
liabihties  exemption  amount  will  be 
increased  by  $0.2  milhon. 
Consequently,  the  reser\'able  liabiUties 
exemption  amount  for  1994  will 
Increase  to  $4.0  miUion. 

The  effect  of  the  application  of  section 
19(b)  of  the  Federal  Reserve  Act  to  the 


>  Ratervabla  UabUities  include  transacbon 
•ccounti.  nonpersonal  time  deposits,  and 
Eurocurrency  Uabilltiet  at  defined  in  iwrtion 
19(bK5)  of  the  Federal  Reserve  Act  The  reserve 
ratio  on  nooperaonal  time  deposiu  and 
EurocurreDcy  liabilities  U  roro  percent. 
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change  in  the  total  net  transaction 
accounts  and  the  change  in  the  total 
reservable  liabilities  from  June  30, 1992 
to  June  30, 1993  is  to  increase  the  low 
reserve  tranche  to  $51.9  million,  to 
apply  a  zero  percent  reserve 
requirement  on  the  first  $4.0  million  of 
transaction  accounts,  and  to  apply  a 
three  percent  reserve  requirement  on  the 
remainder  of  the  low  reserve  tranche. 

The  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  for  weekly  reporting 
institutions  will  be  effective  on  the 
reserve  computation  period  beginning 
Tuesday,  December  21, 1993,  and  on  the 
corresponding  reserve  maintenance 
period  beginning  Thursday,  December 
23, 1993.  For  institutions  that  report 

auarterly,  the  tranche  adjustment  and 
w  reservable  liabilities  exemption 
adjustment  will  be  effective  on  the 
computation  period  beginning  Tuesday, 
December  14, 1993,  and  on  the  reserve 
maintenance  period  beginning 
Thursday,  January  13, 1994.  In  addition, 
all  institutions  currently  submitting 
Form  FR  2900  must  continue  to  submit 
reports  to  the  Federal  Reserve  imder 
current  reporting  procedures. 

In  order  to  recfuce  the  reporting 
burden  for  small  institutions,  the  Board 
has  established  a  deposit  reporting 
cutoff  level  to  determine  deposit 
reporting  frequency.  Institutions  are 
screened  during  the  second  quarter  of 
each  year  to  determine  reporting 
frequency  beginning  the  following 
September.  In  July  of  1988  the  Bo>ard  set 
the  cutoff  level  at  $40  million  plus  an 
amount  equal  to  80  percent  of  the 
annual  rate  of  increase  of  total 
deposits.2  The  current  reporting  cutoff 
level  is  $44.8  million. 

From  June  30, 1992,  to  June  30, 1993, 
total  deposits  fell  0.02  percent,  from 
$3,794.2  billion  to  $3,793.5  billion.  This 
results  in  no  change  in  the  deposit 
cutoff  level  that  determines  the 
frequency  of  reporting.  Consequently, 
the  deposit  cutoff  level  will  remain  at 
$44.8  million.  Based  on  the  indexation 
of  the  reservable  liabilities  exemption, 
the  cutoff  level  for  total  deposits  above 
which  reports  of  deposits  must  be  filed 
will  rise  from  $3.8  million  to  $4.0 
million.  Institutions  vidth  total  deposits 
below  $4.0  million  are  excused  from 
reporting  if  their  deposits  can  be 
estimated  from  other  data  sources.  The 
$44.8  million  cutoff  level  for  weekly 
versus  quarterly  FR  2900  reporting  and 
for  quarterly  FR  2910q  versus  annual  FR 


*  "Total  deposits"  as  used  in  determining  the 
cutoS  level  includes  not  only  gross  transaction 
deposits,  savings  accounts,  and  time  deposits,  but 
also  reservable  obligations  of  affiliates,  ineligible 
acceptance  liabilities,  and  net  Eurocurrency 
liabilities. 


2910a  reporting,  and  the  $4.0  million 
level  threshold  for  reporting  will  be 
used  in  the  second  quarter  1994 
deposits  report  screening  process,  and 
the  adjustments  will  be  made  when  the 
new  deposit  reporting  panels  are 
implemented  in  September  1994. 

All  U.S.  branches  and  agencies  of 
foreign  banks  and  all  Edge  and 
Agreement  Corporations,  regardless  of 
size,  are  required  to  file  weekly  the 
Report  of  Transaction  Accounts,  Other 
Deposits  and  Vault  Cash  (FR  2900).  All 
other  institutions  that  have  reservable 
liabilities  in  excess  of  the  exemption 
level  prescribed  by  section  19(b)(ll)  of 
the  Federal  Reserve  Act  (known  as 
"nonexempt  institutions")  and  total 
deposits  at  least  equal  to  the  deposit 
cutoff  level  ($44.8  million)  are  also 
required  to  file  weekly  tlie  Report  of 
Transaction  Accounts,  Other  Deposits 
and  Vault  Cash  (FR  2900).  However, 
nonexempt  institutions  with  total 
deposits  less  than  the  deposit  cutoff 
Irvel  ($44.8  million),  may  file  the  FR 
2900  quarterly  for  the  twelve  month 
period  starting  September  1994. 
Institutions  that  obtain  funds  from  non- 
U.S.  sources  or  that  have  foreign 
branches  or  international  banking 
facilities  are  required  to  file  the  Report 
of  Certain  Eurocurrency  Transactions 
(FR  2950/2951)  at  the  same  fiwjuency  as 
they  file  the  FR  2900. 

Institutions  with  reservable  liabilities 
at  or  below  the  exemption  level  ($4.0 
million)  (known  as  "exempt 
institutions")  must  file  the  Quarterly 
Report  of  Selected  Deposits,  Vault  Cash, 
and  Reservable  Liabilities  (FR  2910q)  if 
their  total  deposits  are  not  below  the 
deposit  cutoff  level  ($44.8  million). 
Exempt  institutions  with  total  deposits 
less  than  the  deposit  cutoff  level  but 
more  than  the  exemption  amount  must 
file  the  Annual  Report  of  Total  Deposits 
and  Reservable  Liabilities  (FR  2910a). 
Institutions  that  have  total  deposits  less 
than  the  exemption  amount  ($4.0 
million)  are  not  required  to  file  deposit 
reports  if  their  deposits  can  be  estimated 
from  other  data  sources. 

Finally,  the  Board  may  require  a 
depository  institution  to  report  on  a 
weekly  Iwsis,  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 
total  deposits  and  other  reservable 
liabilities  in  order  to  qualify  for 
quarterly  reporting.  Similarly,  any 
depository  institution  that  reports 
quarterly  may  be  required  to  report 
weekly  and  to  maintain  appropriate 
reserve  balances  with  its  Reserve  Bank 
if,  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities  or  it  overstates  the  deductions 
allowed  in  computing  required  reserve 
balances. 


Notice  and  Public  Participation 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  amendments 
involve  adjustments  prescribed  by 
statute  and  by  an  interpretative 
statement  reaffirming  tne  Board's  policy 
concerning  reporting  practices.  The 
amendments  also  reduce  regulatory 
burdens  on  depository  institutions. 
Accordingly,  the  Board  finds  good  cause 
for  determining,  and  so  determines,  that 
notice  and  public  participation  are 
unnecessary  and  contrary  to  the  public 
interest 

The  provisions  of  5  U.S.C.  553(d) 
relating  to  notice  of  the  effective  date  of 
a  rule  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  amendments 
relieve  a  restriction  on  depository 
institutions,  and  for  this  reason  there  is 
good  cause  to  determine,  and  the  Board 
so  determines,  that  such  notice  is  not 
necessary. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601  et  seq.),  the  Board 
certifies  that  the  proposed  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  proposed  amendments 
reduce  certain  regulatory  burdens  for  all 
depository  institutions,  reduce  certain 
burdens  for  small  depository 
institutions,  and  have  no  particutlar 
effect  on  other  small  entities. 

List  of  Subjects  in  12  CFR  Part  204 

Banks,  banking.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  204  as  follows: 

PART204-f1ESERVE 
REQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

1.  The  authority  citation  for  part  204 
is  revised  to  read  as  follows: 

Authority.  12  U.S.C  248(a).  248(c),  371a, 
461, 601, 611,  and  3105. 

2.  In  §  204.9  paragraph  (a)  is  revised 
to  read  as  follows: 

f  204.9    Raaarva  requirwnant  ratios. 

(a)(1)  Reserve  percentages.  The 
following  reserve  ratios  are  prescribed 
for  all  depository  institutions.  Edge  and 
Agreement  Corporations,  and  United 
States  branches  and  agencies  of  foreign 
banks: 


Federal  Register  /  Vol.  58.  No.  224  /  Tuesday.  November  23.  1993  /  Rules  and  Regulations    61803 


Category 


Net  transacHon  ac- 
counts:' 

$0to$51.9fnl|jon 
Over$S1.9mliyon 


Nonpersonal  time  de- 
posits. 
Eurocurrency  tiabiltties 


Reserve  requirement 


3  percent  o<  amount 
$1,437,000  plus  10 
percent  of  anx>unt 
over  $51.9  miWon. 
0  percent 

0  percent 


'DoPar  anxxjnts  do  not  reflect  the  adjust- 
meot  to  be  made  by  the  next  paragraph. 

(2)  Exemption  from  reserve 
requirements.  Each  depository 
institution.  Edge  or  agreement 
corporation,  and  U.S.  branch  or  agency 
of  a  foreign  bank  is  subject  to  a  zero 
percent  reserve  requirement  on  an 
amount  of  its  transaction  accounts 
subject  to  the  low  reserve  tranche  in 
paragraph  (a)(1)  of  this  section  not  In 
excess  of  $4.0  milUon  determined  in 
accordance  with  §  204.3(a)(3)  of  this 


part 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  17, 1993. 
Williaoi  W.  Wiles, 
Secntary  of  the  Board. 
(FR  Doc  93-28685  Filed  11-22-93;  8:45  am] 
BiujNQ  cooe  szi^-ei-ii 


12CFRPaf1215 

{Regulation  O;  Docket  No.  R-Oeoo] 

Loans  to  Executtva  Officers.  Directors, 
and  Principal  Shareholdare  of  Member 
Banks 

AOaiCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  rule. 


SWttURY:  The  Board  is  extrading 
through  February  18. 1994.  an  interim 
provision  in  Regulation  O  p>ennitting 
adequately  capitalized  small  banks  to 
raise  their  limit  on  aggregate  lending  to 
insidare  from  100  percent  up  to  200 
percent  of  unimpaired  capital  and 
surplus.  The  extension  will  prevent  a 
lapse  in  the  availability  of  the  interim 
rule  while  the  Board  considers 
comments  about  it. 
EFFECTIVE  DATE:  November  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Miller,  Attorney  (202/452-2534). 
Legal  Division;  William  G.  Spaniel. 
Supervisory  Financial  Analyst  (202/452- 
3469).  or  Mark  Benton,  Senior  Financial 
/Analyst  (202/452-5205).  Division  of 
Banking  Supervision  and  Regulation. 
Board  of  Govemora  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 


Thompson  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  k  C  Street.  NW.. 
Washington,  DC  20551. 

SUPPtElttNTARY  INFORMATION: 

Background 

Section  22(h)  of  the  Federal  Reserve 
Act  (12  U.S.C.  375b).  as  amended  by 
section  306  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA),  imjKKes  an  aggregate 
limit  on  the  amount  a  bank  may  lend  to 
its  executive  officers,  directors,  and 
principal  shareholders  (insiders)  and 
their  related  interests  as  a  class.  In 
general,  the  Hmit  is  equal  to  the  bank's 
unimpaired  capital  and  unimpaired 
surplus.  12  U.S.C  375b(5);  12  CFR 
215.4(d).  Section  22(h)  also  authorizes 
the  Board  to  set  a  higher  limit  for  banks 
with  deposits  of  less  than  $100  million 
if  the  Board  determines  that  the 
exception  is  "important  to  avoid 
constricting  the  availability  of  credit  in 
small  communities  or  to  attract  directors 
of  such  banks."  The  statute  provides 
that  the  higher  limit  for  smaller  banks 
may  not  exceed  200  percent  of  the 
bank's  unimpaired  capital  and 
imimpaired  surplus. 

Effective  May  18. 1992.  the  Board 
adopted  an  interim  rule  permitting 
adequately  capitalized  banks  with 
deposits  under  $100  million  to  adopt  a 
higher  limit,  not  to  exceed  200  percent 
of  the  bank's  unimpaired  capital  and 
unimpaired  surplus.  The  interim  rule 
was  scheduled  to  expire  May  18, 1993. 
See  57  FR  22420.  May  28. 1992.  The 
Board  subsequently  extended  the 
interim  rule  for  six  months,  through 
November  18. 1993.  in  order  to  obtain 
public  comments  on  whether  the 
interim  rule  should  be  made  permanent, 
modified,  or  permitted  to  expire.  See  58 
FR  28492.  May  14. 1993. 

In  response  to  the  notice  of  the 
extension  of  the  interim  rule,  the  Board 
received  147  written  comments.  The 
large  majority  of  the  comments  were 
submitted  by  small  banks  subject  to  the 
interim  rule.  The  Board  also  has 
received  comments  from  state  and 
national  banking  associations.  Federal 
Reserve  Banks,  state  banking 
superintendents,  bank  directore.  bank 
holding  companies,  and  law  firms.  In 
addition  to  written  comments,  the  Board 
has  reviewed  the  call  reports  of  small 
banks  and  received  relevant  information 
from  other  governmental  agencies. 

The  Board  is  hereby  extending  the 
interim  rule  for  three  months,  through 
February  18, 1994.  The  Board  finds  that 
it  is  necessary  to  extend  the  interim  rule 
in  order  to  prevent  any  lapse  in  its 
availability  while  the  information 


described  above  is  considered.  For  the 
foregoing  reasons,  the  Board  for  good 
cause  finds  that  notice  and  public 
comment  is  impracticable,  and  that  the 
interim  rule  should  be  effective 
immediately.  See  5  U.S.C.  553(b)(B)  and 
553(d)(3).  The  effective  date  of  this 
extension  is  November  18,  1993. 
Resolutions  adopted  by  small  banks  to 
increase  their  aggregate  lending  limiU 
that  by  their  terms  expired  on  May  18, 
1993,  or  will  expire  on  November  18. 
1993,  will  be  considered  by  the  Board 
to  remain  in  effect  through  February  18 
1994. 

IniUal  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis.  Two  of  the  requirements  of  an 
initial  regulatory  flexibihty  analysis  (5 
U.S.C  603(b)}— a  description  of  the 
reasons  why  the  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of.  and  legal  basis  for.  the 
rulemaking— are  contained  in  the 
supplementary  information  above. 

Another  requirement  of  an  initial 
regulatory  flexibility  analysis  is  a 
description  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  interim  rule  will  apply. 
The  interim  rule  imposes  an  additional 
reporting  requirement  upon  small  banks 
that  elect  to  prepare  the  board  of 
directors  resolution  required  in  order  to 
establish  a  higher  aggregate  lending 
limit  for  themselves.  This  resolution, 
which  sets  forth  the  facts  and  reasoning 
on  which  the  board  of  directors  bases  its 
action,  including  the  amount  of  the 
bank's  lending  to  its  insiders  as  a 
percentage  of  the  bank's  unimpaired 
capital  and  unimpaired  surplus  as  of  the 
date  of  the  resolution,  must  be 
submitted  to  the  appropriate  federal 
banking  agency  (as  defined  in  12  U.S.C 
1813(q))  with  a  copy  to  the  Board.  The 
rulemaking  does  not  duplicate,  overlap, 
or  conflict  with  other  relevant  federal 
rules. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwoik 
Reduction  Act  of  1980.  the  interim  rule 
will  be  reviewed  by  the  Board  under 
authority  delegated  by  the  Office  of 
Management  and  Budget  after 
consideration  of  the  comments  received 
during  the  public  comment  period.  44 
U.S.C  3507;  5  CFR  1320.130.  The 
interim  rule  applies  to  any  adequately 
capitalized  bank  with  deposits  under 
$100  milUon  that  chooses  to  adopt  a 
higher  aggregate  lending  limit.  As  of 
December  31. 1992.  8,643  banks  were 
potentially  subject  to  the  interim  rule. 
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During  the  18-month  period  in  which 
the  interim  rule  has  been  in  effect,  48 
banks  have  chosen  to  adopt  this  policy, 
and  it  is  not  expected  that  this  number 
will  change  significantly  over  the  next 
three  months.  For  banks  that  choose  to 
adopt  a  higher  aggregate  lending  limit, 
the  burden  per  respondent  is  estimated 
to  be  0.75  hours.  Therefore,  the 
estimated  aggregate  burden  is  not 
deemed  to  be  significant. 

List  of  Subjects  in  12  CFR  Pan  215 

Credit,  Penalties,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  title  12  of 
the  Code  of  Federal  Regulations,  part 
215,  subpart  A.  as  follows: 

PART  215— LOANS  TO  EXECUTIVE 
OFFICERS,  DIRECTORS,  AND 
PRINCIPAL  SHAREHOLDERS  OF 
MEMBER  BANKS  (REGULATION  O) 

1.  The  authority  citation  for  part  215 
is  revised  to  read  as  follows; 

Authority:  12  U  S.C  248(i).  375a,  375b). 
1817(k),  andl972(2)(G)(ii). 

2.  Section  215.4  is  amended  by 
removing  from  paragraph  (d)(2) 
introductory  text  the  phrase  "18-month 
period  ending  November  18, 1993"  and 
adding  in  its  place  the  phrase  "21- 
month  period  ending  February  18, 
1994." 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  17. 1993. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  93-28686  Filed  11-22-93;  8:45  am) 
aauNG  cooc  OKHn-f 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13  CFR  Part  301 
[Docket  No.  930531-3131] 

Establishment  and  Organization; 
Description  of  Organization  and 
Information  Collection  Requirements 
Under  the  Paperwork  Reduction  Act; 
0MB  Control  Numbers 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  regulations 
relating  to  EDA's  organization 
description  and  information  collection 
requirements  under  the  Paperwork 
Reduction  Act.  The  purpose  of  these 
amendments  is  to  make  the  regulations 


consistent  with  the  current 
Departmental  Organization  Order  and 
assigned  0MB  Control  Numbers. 

DATES:  Effective  date  November  23, 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  M.  Levine,  (202)  482-4687,  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  EDA  is 

amending  subpart  C,  Description  of 
Organization.  13  CFR  301.31(e)  by 
adding  the  Federated  States  of 
Micronesia  and  the  Marshall  Islands  to 
the  jurisdiction  of  the  Seattle  Regional 
Office;  S  301.32  is  amended  by  removing 
the  Executive  Secretariat  from  the 
Assistant  Secretary's  direct  oversight; 
§  301.33  is  amended  by  adding  to  the 
duties  of  the  Deputy  Assistant  Secretary 
(DAS),  those  of  Equal  Employment 
Officer  and  other  civil  rights 
responsibilities,  and  by  removing  the 
Office  of  Compliance  from  the  DAS' 
direct  oversight. 

Section  301.35  is  revised  to  establish 
and  set  forth  the  obligations  and  duties 
of  the  Deputy  Assistant  Secretary  for 
Program  Support,  including  the 
direction  and  supervision  of  the  Budget, 
Accounting,  Information  Systems, 
Executive  Secretariat,  Operations 
Review  and  Analysis,  and  Compliance 
Review  Divisions,  §  301.36  is  removed 
and  §  301.37  is  renumbered  as  §  301.36. 

Subpart  E.  13  CFR  301.70  is  revised 
to  list  parts  of  EDA's  regulations  subject 
to  the  Paperwork  Reduction  Act,  and 
their  current  0MB  control  numbers. 

This  rule  is  exempt  from  all 
requirements  of  5  U.S.C  553  including 
notice  and  opportvmity  to  comment  and 
delayed  effective  date,  because  it  relates 
to  agency  management  or  personnel. 

No  other  law  requires  that  notice  and 
opportunity  for  comment  be  given  for 
this  rule. 

Since  a  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given 
for  the  rule  under  section  553  of  the 
APA  (5.  U.S.C.  553)  or  any  other  law, 
under  sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  ptirposes  of  the 
Papyerwork  Reduction  Act  (Pub.  L.  96- 
511). 

This  r\ile  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 


List  of  Sobiects  in  13  CFR  Port  301 

Freedom  of  information.  Organization 
and  functions  (Government  agencies). 

For  the  reasons  set  out  in  the 
preamble,  13  CFR  part  301  is  amended 
as  set  forth  below: 

PART  301— ESTABUSHMENT  AND 
ORGANIZATION 

1.  The  authority  citation  for  part  301 
is  revised  to  read  as  follows: 

Authority:  Section  701,  Pub.  L  89-136,  79 
Stat  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702,  as  amended). 

2.  Section  301.31  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

1301,31    Economic  Devetopmont 
Administration  Regional  Offices. 

(e)  Seattle.  Seattle,  Washington. 
Serving:  Alaska,  American  Samoa, 
Arizona,  California,  Guam,  Hawaii, 
Idaho,  Nevada,  Oregon,  Washington, 
Northern  Mariana  Islands,  Federated 
States  of  Micronesia  and  the  Marshall 
Islands. 
•        •        •        •        • 

3.  Section  301.32  is  revised  to  read  as 
follows: 

f  301 .32    AMistant  Secretary. 

The  Assistant  Secretary  for  Economic 
Development  directs  the  programs  and    . 
is  responsible  for  the  conduct  of  all 
activities,  including  overall  direction 
and  coordination  of  the  Regional  Offices 
of  EDA,  subject  to  the  policies  and 
directives  prescribed  by  the  Secretary  of 
Commerce. 

4.  Section  301.33  is  revised  to  read  as 
follows: 

f  301 .33    Deputy  Aselstant  Secretary. 

(a)  The  Deputy  Assistant  Secretary 
assists  the  Assistant  Secretary  in  all 
matters  affecting  EDA,  serves  as  Equal 
Employment  Opportunity  (EEO)  Officer, 
and  performs  the  duties  of  the  Assistant 
Secretary  during  the  letter's  absence.  In 
serving  as  EEO  Officer,  the  Deputy 
Assistant  Secretary  may  either  dislegate 
the  responsibility  or  directly  resolve 
discrimination  complaints  in 
accordance  with  the  provisions  of  Title 
Vn  of  the  Qvil  Rights  Act,  and 
administer  EDA's  Affirmative  Action 
Program.  Regional  Directors  report 
directly  to  the  Deputy  Assistant 
Secretary. 

(b)  For  EDA  programs  in  their  regions, 
Regional  Directors  process  applications 
for  economic  development  assistance, 
and  monitor  and  service  approved 
projects. 

5.  Section  310.35  is  revised  to  read  as 
follows: 
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|301JiS    Otputy  Assistant  SMTMary for 
Progrsm  Support 

The  Deputy  Assistant  Secretary  for 
Program  Support  reports  to  the 
Assistant  Secretary;  serves  as  Internal 
Control  Coordinator  for  EDA;  is 
responsible  for  coordinating  and 
evaluating  internal  management  control 
systems;  provides  for  the  foil  range  of 
administrative  services,  unless 
otherwise  provided  at  Departmental 
level,  for  EDA  Headquarters,  and  as 
required,  for  the  Regional  Office; 
evaluates,  reports,  and  makes 
recommendations  on  the  optimum  use 
of  staff,  funds  and  physical  assets  by 
EDA;  and  serves  as  liaison  with  the 
Assistant  Secretary  for  Administration 
on  administrative  support  matters.  In 
addition,  the  Deputy  Assistant  Secretary 
directs  and  supervises  the  activities  of 
the  Budget  Division.  Accoimting 
Division.  Information  Systems  Division. 
Executive  Secretariat,  Operations 
Review  and  Analysis  Division,  and 
Compliance  Review  Division, 

(a)  The  Budget  Division  develops  and 
prepares  the  annual  budget  for  EDA;  is 
responsible  for  the  total  financial 
program  of  EDA,  and  for  the  fiscal 
aspects  of  EDA  programs  entrusted  to 
other  Federal  agencies;  and  reviews  and 
monitors  a  fiscal  control  system  for  both 
program  and  administrative  expenses 
consistent  with  the  requirements  of  the 
Anti-Deficiency  Act.  which  shall 
include,  but  not  be  restricted  to 
apportionments/reapportionments, 
allotment  of  funds,  operating  budgets, 
employment  limitations,  and  analyses  of 
reports  and  proposed  actions. 

lb)  The  Accounting  Division  develops 
and  maintains  accoimting  systems  and 
prm)ares  financial  reports  for  internal 
and  external  use.  according  to  the  needs 
of  management,  the  requirements  of 
laws  or  regulations  and  established 
policies;  provides  accounting  support 
for  effective  control  of  all  funds 
administered  to  present  accurately  the 
status  of  the  appropriate  funds  within 
the  requirements  of  the  Anti-Deficiency 
Act  and  as  required  by  the  program 
officials;  analyzes  financial  and 
operating  data  to  ensure  that  financial 
and  management  policies  are  being 
followed;  and  serves  as  the  liaison  with 
the  Office  of  the  Secretary  and  other 
Federal  agencies  in  all  accounting 
matters. 

(c)  The  Information  Systems  Division 
plans,  develops,  acquires,  and 
coordinates  information  resources, 
including  the  use  of  automatic  data 
processing,  office  automation,  and  data 
communications  systems  and 
equipment  by  EDA;  provides 
information  resources  management 
services,  including  the  conduct  of 


feasibility  studies  and  development  of 
plans  for  systems  and  programs  and 
implementation  of  sucih  pUns;  develops 
and  maintains  a  comprehensive 
information  and  data  base  system  to 
meet  specified  requirements  for 
administrative,  planning,  operational, 
program  management,  and  program 
evaluation  purposes;  and  provides 
periodic  and  special  summary  reports 
on  ourent  operational  trends  and 
performance  comparisons  to  planned 
goals. 

(d)  The  Executive  Secretariat  develops 
and  conducts  a  program  for  the  efficient 
management  of  all  official  records  of  the 
Office  of  the  Assistant  Secretary  for 
Economic  Development;  develops  and 
adininisters  a  control  system  for  the 
Assistant  Secretary's  correspondence 
and  project  activity;  receives  all 
correspondence  addressed  to  the  Office 
of  the  Assistant  Secretary,  all  letters 
firom  Congressional  Offices  addressed  to 
staff  and  all  mail  addressed  to  the 
Economic  Development  Administration; 
assigns  it  to  the  appropriate  office  for 
action;  reviews,  edits,  distributes,  and 
dispatches  responses  to  correspondence, 
projects,  and  action  memoranoa  to  or 
from  the  Assistant  Secretarj-;  maintains 
prompt  follow-up  of  replies  to  ensure 
that  deadlines  are  met;  and  maintains 
correspondence  and  policy  files,  and 
provides  a  selective  reference  service  to 
files  as  requested  by  EDA  officials, 
(e)  The  Operations.  Review  and 
Analysis  Division  provides  technical 
staff  support  to  the  Deputy  Assistant 
Secretary  for  Program  Support  in  the 
areas  of  agencywide  program  and  policy 
planning,  development  and  evaluation; 
designs  and  conducts  or  manages 
contracts  to  study  and  evaluate  how 
well  EDA  programs  and  policies  are 
achieving  objectives;  develops, 
coordinates,  reviews,  and  implements 
new  policies  and  the  modification  or 
elimination  of  existing  policies; 
develops  and  coordinates  a  continuous 
agencywide  plaiming  system; 
coordinates,  reviews  and  evaluates  EDA 
vulnerability  assessments  of  its  internal 
controls  to  ensure  conformance  with 
0MB  Circular  A-123;  prepares  the 
Assistant  Secretary's  annual  statement 
to  the  Secretary  of  Commerce; 
coordinates,  reviews,  and  prepares  the 
official  responses  to  reports  of  EDA 
received  from  the  Office  of  Inspector 
General,  the  General  Accounting  Office. 
Congressional  staff,  Department  staff 
and  others,  as  required;  prepares  and 
transmits  Federal  Register  notices; 
coordinates  the  Agency's  Management- 
By-Objectives;  coordinates  and  reviews 
preparation  of  the  EDA  Annual  Report; 
designs  and  coordinates  a  system  of 
periodic  evaluations  of  Headquarters 


and  regional  offices;  maintains  the 
directives  system  and  manages  the  0MB 
information  collection  activities  for 
EDA;  and  designs  and  controls  official 
forms. 

(f)  The  CompUance  Review  Division 
develops  policies  and  procedures  and 
implements  the  provisions  of- 

(1)  Section  702  of  PWEDA.  the 
Prevention  of  Unfair  Competition. 

(i)  Performs  preliminary  reviews  and 
when  necessary  conducts  complete 
section  702  studies,  prepares  a  written 
report  on  demand,  capacity,  and 
existing  competitive  enterprises  in 
sufficient  detail  to  support  a  definitive 
opinion  as  to  the  eligibility  of  the 
proposed  project. 

(ii)  Prepares  special  industry  studies 
as  requested  by  program  managers  on  an 
as  needed  basis. 

(2)  Title  IV.  Section  401  of  PWEDA— 
Area  Eligibility  and  Designation  and 
Title  IV.  Section  402  of  PWEDA— 
Annual  Review  of  Area  Eligibility. 

(i)  Determines  initial  area  eligibility 
and  prepares  appropriate  notices  to  the 
affected  communities  and  interested 
public  officials. 

(ii)  Recommends  areas  for  designation 
upon  completion  of  all  Overall 
Economic  Development  Plan  (OEDP) 
reouirements. 

(iii)  Conducts  the  annual  review  of 
area  eligibility  and  identifies  areas  no 
longer  statistically  eligible  for 
designation. 

(3J  Environmental  Requirements  on 
EDA  Assisted  Projects. 

(i)  Coordinates  all  of  EDA's 
environmental  activities. 

(ii)  Develops,  as  appropriate.  Agency 
procedures  for  complying  with 
environmental  legislation,  regulations, 
and  executive  orders. 

(iii)  Serves  as  EDA's  official  under  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended.  42  U.S.C.  4321- 
4370. 

(4)  Civil  Rights  Requirements  on  EDA 
Assisted  Projects. 

(i)  Establishes  effective  systems 
throughout  EDA  to  obtain  and  monitor 
reports  regarding  the  program  of 
equality  of  opportunity  and  ensures 
compliance  with  Qvil  Rights  Policy 
Directives.  Department  and  EDA 
regulations. 

(ii)  Establishes  report  requirements  to 
ensure  equality  of  opportunity  by 
participants  in  economic  development 
programs,  conducts  on-site  inspections, 
and  receives,  investigates,  and  resolves 
complaints. 

(iii)  Evaluates  EDA  experience 
regarding  the  equal  opportunity 
program  from  the  project  activity 
viewpoint. 
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(iv)  Establishes  unifonn  equal 
opportxinity  standards  and  procedures 
to  be  followed  in  reviewing  EDA 
projects. 

1301.36  [RemovMll 

5301.37  [RwlMignated MS 301.36] 

6.  Section  301.36  is  removed  and 
§  301.37  is  redesignated  as  $  301.36. 

7.  Section  301.70  is  revised  to  read  as 
follows: 

§301.70    0MB  control  number*  CMlgned 
pursuant  to  the  Paperwork  Reduction  Act 

(a)  This  table  displays  control 
numbers  assigned  to  EDA't  information 
collection  requirements  by  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  Pub.  L.  96-511.  EDA 
intends  that  this  table  comply  with  the 
requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  0MB  for  each  agency  information 
collection  requirement. 

(b)  Control  Number  Table: 


13  CFR  part  or  section 

where  identified  and  de- 

sait>ed 

Current  0MB 
control  number 

Part  305 

Part  306 

Part  308 

Sec.  §  309.2(c)  

Sec.  §309.22 

0610-0011 
0610-0010 
0610-0058 
0610-0082 
0610-0011 

Part  311  

0610-0092 
0610-0003 

Sec.  §312.5 

0610-0021 
0610-0011 

Dated:  November  9, 1993. 

WUbnrF.IUwkins, 

Acting  Assistant  Secretary  for  Economic 
Development. 

IFP  Doc.  93-28752  Filed  11-22-93;  8:45  amj 
BUJNQ  COOe  3B10-M-M 


Bureau  of  Export  Administration 

15  CFR  Part  799 
[Docltet  No.  930775-3304] 

Foreign  Availability  Determination  and 
General  License  GFW  Eligibility  for 
Certain  Oil  Weil  Perforators  Controlled 
byECCN1C18A.o 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule  and  r^uest  for 
comments. 

SUMMARY:  Under  section  5(f)  of  the 
Export  Administration  Act  (EAA)  and 
part  791  of  the  Export  Administration 
Regulations  (EAR),  the  Department  of 


Commerce  determined  that  foreign 
availability  exists  for  certain  oil  well 
perforators.  The  Department  made  this 
determination  on  October  18, 1993,  and 
clarified  it  on  November  8, 1993. 
following  discussions  with  other 
agencies,  as  provided  for  in  the  EAA. 

This  interim  rule  removes  national 
seairity-based  validated  export  license 
requirements  for  exports  of  these  oil 
well  perforators  to  most  non-controlled 
countries  (i.e..  Country  Groups  T  and  V, 
except  the  People's  Republic  of  China) 
by  making  the  oil  well  perforators 
eligible  for  export  under  General 
License  GFW. 

A  validated  export  license  continues 
to  be  required  for  exports  of  these  oil 
well  perforators  to  all  destinations  in 
Coimtry  Groups  Q,  W.  Y.  and  Z,  and  the 
People's  Repuolic  of  China.  A  validated 
export  license  also  continues  to  be 
required  to  the  following  non-controlled 
destinations:  Iran,  Syria.  Country  Group 
S,  and  the  South  African  military  and 
police. 

The  United  States  is  submitting  to 
COOOM  a  proposal  to  remove  validated 
license  rec^iirements  for  exports  of  these 
oil  well  perforators  to  controlled 
destinations,  (i.e..  Country  Groups  Q,  W, 
Y,  and  Z  and  the  People's  Republic  of 
China). 

This  rule  is  expected  to  result  in  a 
reduction  in  the  number  of  export 
hcense  applications  that  will  have  to  be 
submitted  for  oil  well  perforators 
controlled  by  ICI8A.0.  thereby  reducing 
the  paperwork  burden  on  exporters. 
DATES:  This  rule  is  effective  November 
23. 1993.  Comments  must  be  received 
by  December  23. 1993. 
ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Steven  C 
Goldman.  Director.  Office  of  Foreign 
Availability,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  room  1087,  Washington,  DC 
20230. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  of  a  technical  nat\ire,  contact 
Jeffi^y  Tripp,  Office  of  Technology  and 
PoUcy  Analysis.  Telephone:  (202)  482- 
1309. 

For  questions  on  the  foreign 
availability  assessment,  contact  Ronald 
Rolfe,  Foreign  Industrial  Analyst.  Office 
of  Foreign  Availability,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  Telephone:  (202)  482-0074. 

SUPPLEMENTARY  MFORMATION: 

Background 

Section  5(f)(3)  of  the  EAA  and  part 
791  of  the  EAR  set  forth  the  procedures 
and  criteria  for  determining  the  foreign 
availability  of  items  controlled  for 
national  security  reasons.  The  Secretary 


of  Commerce,  or  the  Secretary's 
designee,  is  authorized  to  determine 
whether  foreim  availability  exists. 

With  limited  exceptions,  the 
Department  of  Commerce  may  not 
maintain  national  security  controls  on 
exports  of  an  item  to  countries  when  the 
Department  determines  that  items  of 
comparable  quality  are  available,  in  fact, 
to  such  countries  from  foreign  sources 
in  quantities  sufficient  to  render  the 
controls  ineffective  in  achieving  their 
purpose. 

On  June  21, 1993.  the  Office  of 
Foreign  AvailabiUty  (OFA)  initiated  a 
foreign  availability  assessment  of  certain 
oil  well  perforators  controlled  by  ECCN 
ICI8A.0  in  response  to  a  claim  filed 
pursuant  to  section  791  of  the  EAR.  The 
Department  published  a  notice  of  the 
initiation  of  the  assessment  in  the 
Federal  Register  on  July  28. 1993.  (58 
FR  40407). 

On  October  18, 1993,  the  Acting 
Assistant  Secretary,  having  considered 
the  assessment  and  other  relevant 
information  provided  by  OFA. 
determined  tnat  foreign  availability  of 
certain  oil  well  perforators  exists  within 
the  meaning  of  section  5(f)  of  the  EAA 
and  part  791  of  the  EAR.  The 
Department  provided  all  interested 
agencies  an  opportxmity  to  review  and 
comment  on  me  assessment  and 
determination.  On  November  8. 1993. 
based  on  discussions  with  other 
agencies,  the  Acting  Assistant  Secretary 
clarified  the  scope  of  oil  well  perforators 
covered  by  the  foreign  availability 
determination,  as  provided  for  in  the 
EAA. 

This  interim  rule  implements  the 
foreign  availability  determination  as  it 
applies  to  most  non-controlled 
coxmtries,  (i.e.,  Coimtry  Groups  T  and  V, 
except  the  People's  Republic  of  China), 
Under  section  5(f)(8),  whenever 
Commerce  removes  national  security 
controls  from  an  item  for  foreign 
availability  reasons,  Commerce  may  not 
maintain  such  controls  on  any  similar 
item  whose  function,  technological 
approach,  performance  thresholds,  and 
other  attributes  that  form  the  basis  for 
such  controls  do  not  exceed  the 
technical  parameters  of  the  item 
determined  to  be  available. 

As  a  result  of  this  regulatory  action, 
exports  of  certain  oil  well  periorators  no 
longer  require  a  validated  license  for 
national  seciuity  reasons  to  any 
destination  in  Country  Ooup  T  or  V 
(except  the  People's  Republic  of  China). 
Subject  to  the  restrictions  in  §  771.2(c). 
these  oil  well  perforators  may  be 
exported  under  General  License  GFW  to 
most  destinations  in  Country  Groups  T 
and  V.  General  license  GFW  is  not 
available  for  exports  to  Iran,  Syria,  the 
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People's  RepubUc  of  China  or  the  South 
African  mihtary  or  poUce  and  a 
validated  license  continues  to  be 
required  for  exports  of  all  oil  well 
perforators  controlled  by  ECCN  iClBA.o 
to  these  destinations.  Exporters  should 
also  be  aware  that  the  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  maintains  an  embargo  on  other 
destinaUons,  such  as  Iraq,  Haiti,  and  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro). 

The  United  States  originally 
established  General  license  GFW  for 
commodities  described  in  the  Advisory 
Notes  in  the  Commerce  Control  List  that 
indicate  a  likelihood  of  approval  for 
Country  Groups  Q,  W.  and  Y.  However, 
the  United  States  also  uses  GFW  for 
commodities  not  covered  by  such 
Advisory  Notes  when  so  indicated  in 
the  GFW  paragraph  under  the 
Requirements  heading  of  an  entry. 

A  validated  license  continues  to  be 
required  for  national  security  reasons 
for  exports  to  all  destinations  in  Country 
Groups  T  and  V  for  oil  well  perforators 
that  are  still  controlled  by  iClSA.o  (i.e.. 
that  exceed  the  technical  parameters 
described  in  this  regulation). 

A  validated  license  requirement  also 
continues  to  apply  to  exports  of  all  oil 
well  perforators  controlled  by  iClBA.o 
to  all  destinations  in  Country  Groups  Q, 
S,  W.  Y,  and  Z.  and  the  People's 
Republic  of  China.  Foreign  policy-based 
validated  license  requirements  remain 
in  effect  for  exports  to  Iran  or  Syria  of 
all  oil  well  perforators  controlled  by 
iClSA.o.  All  other  foreign  policy-based 
validated  license  requirements  also 
remain  in  effect. 

The  United  States  is  submitting  to 
COCOM  a  proposal  for  removing 
national  security-based  validated 
license  requirements  for  certain  oil  well 
perforators  controlled  by  IClSA.o. 
Following  multilateral  review  of  this 
proposal  by  COCOM.  the  Department 
will  take  appropriate  action,  consistent 
with  the  provisions  of  section  5(f)(3)  of 
the  EAA  and  §  791.7  of  the  EAR.  to 
remove  national  security-based 
validated  license  requirements  for 
exports  of  these  perforators  to  controlled 
destinations,  i.e..  Country  Groups  Q,  W, 
Y.  and  Z  and  the  People's  Republic  of 
China. 


Kuleroaking  Requirements 

1.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq).  This  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005.  0694-0007,  and  0694-0010. 

2.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 


to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportuiuty  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

4.  The  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.Q 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  pubUc 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  affairs  function  of  the  United 
States.  SecUon  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  December  23, 
1993.  The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
pubhc  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  pubhc  review  and  copying. 
Communications  bom  agencies  of  the 


United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  pubhc  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Department  of  Commerce,  14th  Su^et 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
pubhshed  in  part  4  of  Utle  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  ft-om  Alex  Braier,  Bureau  of 
Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

List  of  Subjects  in  15  CFR  Part  799 

Exports,  Reporting  and  recorlkeeping 
requirements. 

Accordingly,  part  799  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  is  amended  as  follows: 

PART  799— {AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  799  is  revised  to  read  as  follows: 

Authority;  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C.  2510  et  seq),  as  amended;  sec.  101 
Pub.  L  93-153,  87  Stat.  576  (30  U.S.C.  185). 
as  amended:  sec.  103.  Pub.  L.  94-163  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  sees 
201  and  201(ll)(e).  Pub.  L  94-258,  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L.  95-223,  91  Stat.  1626  (SO 
U.S.C  1701  et  seq):  Pub.  L  95-242.  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208,  Pub.  L.  95-372.  92  Stat  668 
(43  U.S.C  1354);  Pub.  L  9&-72,  93  Stat.  503 
(50  U.S.C  App.  2401  et  seq).  as  amended 
(extended  by  Pub.  L  103-10. 107  Stat.  40); 
sec.  125,  Pub.  L  99-64.  99  SUt  156  (46 
U.S.C.  466c);  E.O.  11912  of  April  13. 1976  (41 
PR  15825,  April  15. 1976):  E.O.  12002  of  )uly 
7.  1977  (42  FR  35623,  July  7.  1977).  as 
amended;  E.O.  12058  of  May  1 1 , 1 978  (43  FR 
20947,  May  16. 1978;  E.O.  12214  of  May  2 
1980  (45  FR  29783.  May  6.  1980);  E.O.  12735 
of  November  16, 1990  (55  FR  48587. 
November  20, 1990),  as  continued  by  Notice 
of  November  11, 1992  (57  FR  53979. 
November  13, 1992);  E.0. 12867  of 
September  30. 1993  (58  FR  51743.  October  7, 
1993;  and  E.O.  12868  of  September  30. 1993 
(58  FR  51749.  October  7, 1993). 

2.  In  Supplement  No.  1  to  §  799.1  (the 
Commerce  Control  List),  Category  1 
(Materials),  ECCN  1C18A  is  amended  by 
revising  the  Requirements  section  to 
read  as  follows: 
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1C18A  Items  on  the  International 
Munitions  List 

REQUIREMENTS 

Validated  License  Required: 
QSTVWYZ. 

Unit:  Kilograms. 

Reason  for  Control:  NS. 

GLV:  $3,000. 

GCT:No. 

GFW:  Yes  for  items  in  the  Advisory  Note 
and  for  oil  well  perforators  in 
1C18A.0  described  as  "shaped 
charges  specially  designed  for  oil  well 
operations,  utilizing  one  charge 
functioning  along  a  single  axis,  that 
upon  detonation  produce  a  hole,  and: 

(a)  Contain  any  formulation  of  RDX, 
PYX.  PETN.  HNS,  or  HMX;  and 

(b)  Have  only  a  uniformly  shaped 
conical  liner  with  an  included  angle  of 
90  degrees  or  less;  and 

(c)  Have  a  total  explosive  mass  of  no 
more  than  90  grams;  and 

(d)  Have  a  diameter  not  exceeding 
three  inches." 


Dated;  November  18, 1993. 
Iain  S.  Baird, 

Acting  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  93-28760  Filed  11-22-93;  8:45  am] 
BiLUNG  CODE  3S10-OT-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 


the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  HARTFORD 
(SSN  768)  and  USS  COLUMBIA  (SSN 
771)  are  vessels  of  the  Navy  which,  due 
to  their  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  their  special 
functions  as  naval  submarines.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  November  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  ROSSI,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Etopartment, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (703) 
325-9744 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  HARTFORD  (SSN  768)  and  USS 
COLUMBIA  (SSN  771)  are  vessels  of  the 
Navy  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  arc  of  visibility 
of  the  stemlight;  Annex  I,  section  2{a)(i), 

[)ertaining  to  the  height  of  the  masthead 
ight;  Annex  I,  section  2(k),  pertaining  to 
the  height  and  relative  positions  of  the 
anchor  Hghts;  and  Annex  I,  section  3(b), 
pertaining  to  the  location  of  the 
sidelights.  Full  compliance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 
vessel.  The  Judge  Advocate  General  of 
the  Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Notice  is  also  provided  to  the  effect 
that  USS  HARTFORD  (SSN  768)  and 
USS  COLUMBL\  (SSN  771)  are 
members  of  the  SSN-688  class  of 


vessels  for  which  certain  exemptions, 
pursuant  to  72  COLREGS,  Rule  38,  have 
been  previously  authorized  by  the 
Secretary  of  the  Navy.  The  exemptions 
pertaining  to  that  class,  found  in  the 
existing  tables  of  §  706.3,  are  equally 
applicable  to  USS  HARTFORD  (SSN 
768)  and  USS  COLUMBIA  (SSN  771). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  pubhc  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  fi^m  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
Vessels. 

PART  706— {AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  706 
continues  to  read: 

Authority:  33  U.S.C.  1605. 

S706.2    [Amended] 

2.  Table  One  of  §  706.2  is  amended  by 
adding  the  following  vessels: 

Table  One 


Distance 

in  meters 

• 

of  forward 
masthead 

Vessel 

Number 

light 
below 

mirvmum 

required 
height. 

§2(aHi). 

Annex  1 

•                          • 

•                          • 

• 

USS  HARTFORD  ... 

..      SSN-768 

3.5 

USS  COLUMBIA  .... 

..      SSN-771 

3.5 

3.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessels: 


Table  Three 

Masthead        Side 

Stem 

lights  arc     Hghts  arc 

lights  arc 

of  visi-        of  visi- 

of visi- 

bility;          biHty; 

bility: 

Rule            Rule 

Rule 

21(a)           21(b) 

21(c) 

Vessel 


Numtwr 


Side 
lights  dis- 
tarKe  in- 
board of 

sNp's 
sides  in 
meters 

3(b) 
Annex  1 


Stem 
light,  dis- 
tance for- 
ward of 
stem  in 
meters; 
Rule 
21(c) 


Forward 

Anchor 

anchof 

Ughts  re- 

light. 

lationship 

height 

of  aft  light 

above 

to  forward 

hull  in 

light  in 

meters 

meters 

2(K) 

2(K) 

Annex  1 

Annex  1 

USS  HARTFORD SSN-768 

USS  COLUMBIA SSN-771 


205 
205 


42 
4.2 


6.2 
6.2 


3.5 
3.5 


1.7  below. 
1.7  below. 
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Dated:  November  4, 1993. 
I-E.  Doiabroski. 

CAFT.  JAGC.  U.S.  Navy.  Acting  Judge 
Advocate  General. 

fFR  Doc  93-28637  Filed  11-22-93;  8:45  am] 
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32  CFR  Part  706 


CertJflcations  and  Exemptions  Under 
the  Intemationai  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Nav7.  DOD 
ACnOM:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  Intemationai 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  PORT  ROYAL 
(CO  73)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The 
intended  effect  of  this  rule  is  to  warn 


mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  November  4.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Rossi.  JAGC.  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pureuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  PORT  ROYAL  (CG  73)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  ftiUy  with  72  COLREGS,  Annex 
I,  section  3(a),  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light. 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Judge 
Advocate  General  of  the  Navy  has  also 

Table  Five 


certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701.  that  publication  of  this  amendment 
for  pubUc  comment  prior  to  adoption  is 
impracticable,  imnecessaiy,  and 
contrary  to  pubUc  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  bom  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  miUtary  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water). 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  part  706 
continues  to  read: 

Authority:  33  U.S.C  1605. 
§706^    [Amended] 

2.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Number 


Masthead 

Shts  not  over 
other  Hghts 
artdobetnic- 
tions.  Anex  1. 
sec.  2(f) 


Forward  mast- 
head ligtn  not 

in  fofward 
quarter  of  ship. 
'  Annex  I,  sec. 
3(a) 


After  mast- 
head Dahtless 
than  ^/^  ship's 
length  aft  of 
fornmrd  mast- 
head Nght 
Annex  I,  sec. 
3(a) 


Peroentage 
hoftzontal  sep- 
arabon  at- 
tained 


USS  PORT  ROYAL 


CG73 


N/A 


38 


Dated:  November  4, 1993. 
J^Domfaroski, 

CAPT.  JAGC  US.  Navy.  Acting  Judge 
Advocate  General. 

IFR  Doc.  93-28639  Filed  11-22-93;  8:45] 
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32  CFR  Part  706 


Certifications  and  Exwnptions  Under 
the  Intemationai  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:.  Department  of  the  Navy.  DOD. 
ACTX)N:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  imdOT  the  Intemationai 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 


has  determined  that  USS  SANTA  FE 
(SSN  763)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  submarine.  The 
intended  effect  of  this  nile  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  November  4. 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Captain  R.R.  Ro.<«i,  JAGC,  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 


amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  SANTA  FE  (SSN  763)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  arc  of  visibihty 
of  the  stemlight;  Annex  l.  section  2(a)(i), 
pertaining  to  the  height  of  the  masthead 
light;  Annex  I,  section  2(k).  pertaining  to 
the  height  and  relative  positions  of  die 
anchor  Ughts;  and  Annex  I,  section  3(b), 
pertaining  to  the  location  of  the 
sidelights.  Full  compUance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  piuposes  of  the 
vessel.  The  Judge  Advocate  General  of 
the  Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
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closest  possible  compliance  with  the 
apphcable  72  COLREGS  requirements. 

Noticti  is  also  provided  to  the  effect 
that  USS  SANTA  FE  (SSN  763)  is  a 
member  of  the  SSN-688  class  of  vessels 
for  which  certain  exemptions,  pursuant 
to  72  CXDLREGS,  Rule  38.  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  foimd  in  the  existing  tables 
of  S  706.3,  are  equally  applicable  to  USS 
SANTA  FE  (SSN  763). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CTR  parts  296  and 
701,  that  pubhcation  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  pubbc  interest  since  it  is 
based  on  technical  findings  that  the 


placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
Vessels. 

PART  70&-{AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows:  

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

S  706.2    [AmandMl] 

2.  Table  One  of  §  706.2  is  amended  by 
adding  the  following  vessel: 

Table  Three 


Table  One 


Vessel 


Number 


Distance 

in  meters 
offonward 

masthead 

lioht 

betow 

minimum 

required 
height 

§  2(a)(1). 

Annexl 


USS  SANTA  FE  SSN-763 


3£ 


3.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessel: 


Vessel 


Number 


Masthead 

Uohts  arc 

of  visi- 

biltty; 

Ri& 

21(a) 


Side 
lights  arc 
ofvisi- 
biiity; 
Riie 
21(b) 


Stem  Hght 
arc  of  VIS- 

bHlty; 

Rule 

21(c) 


Side 
lights  dis- 
tance in- 
board of 
ship's 
sides  in 
meters 

3(b) 
Annex  1 


Stem 
Kght  dis- 
tance for- 
ward of 
stem  In 
meters; 
Rule 
21(c) 


Forward 
arK:hor 

light 
height 
above 
hull  in 
meters; 

2(K) 
Armex  1 


Anchor 
ligtits  re- 
lationship 
of  aft  Hght 
tofonward 
light  In 
meters 
2(K) 
Annex  1 


USS  SANTA  FE SSN-763 


205 


42 


62 


3.5    1.7  below. 


Dated  November  4, 1993. 

]£.  DombrtMld, 

CAPT.  JAGC,  U.S.  Navy,  Acting  Judge 
Advocate  General. 

(FR  Doc.  93-28641  Filed  11-22-93;  8:45  am) 

BIUJNG  COOC  M10-AE-r 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMErfT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AB43 

Subsistence  Management  Regulations 
for  Federal  Public  Lands  In  Alaska, 
Subpart  D— 1993-1994  Subsistence 
Taking  of  Rsh  and  Wildlife 
Regulations;  Correction 

AGENCY:  Forest  Service,  USDA;  Fish  and 

Wildlife  Service,  Interior. 

ACTION:  Correcting  amendments  to  final 

rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  Subsistence 
Management  Regulations  for  Federal 


Public  Lands  in  Alaska,  Subpart  D — 
1993-1994  Subsistence  Taking  of  Fish 
and  Wildlife,  which  was  pubhshed  in 
the  Federal  Register  on  June  1, 1993  (58 
FR  31252-31295).  Changes  in  this 
document  are  made  to  correct  errors  and 
omissions  in  the  original  subpart  D 
publication. 
EFFECTIVE  DATE:  July  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildhfb  Service,  1011  E.  Tudor  Road, 
Anchorage.  Ala^a  99503;  telephone 
(907)  786-3447.  For  questions  specific 
to  National  Forest  System  lands,  contact 
Norman  R  Howse,  Assistant  Director — 
Subsistence,  USDA,  Forest  Service, 
Alaska  Region,  P.O.  Box  21628,  Juneau, 
Alaska  99802-1628,  telephone  (907) 
586-8890. 

SUPPLEMENTARY  INFORMATION:  The  1993- 
1994  subpart  D  final  regulations  contain 
errors  and  omissions  which  require 
correction  to  maintain  certain 
subsistence  taking  opportunities.  The 
corrections  are  made  in  identical 
fashion  at  36  CFR  part  242  and  50  CFR 
part  100. 

The  Federal  Subsistence  Board 
(Board)  finds  these  corrections  to  be 
exempt  from  Administrative  Procedures 
Act  (APA)  requirements  for  public 


notice  and  public  comments  prior  to 
pubhcation.  In  this  instance,  the  Board 
finds  that  such  requirements  are 
impracticable,  unnecessary,  and 
contrary  to  public  interest.  Corrections 
contained  herein  accurately  reflect 
actions  previously  taken  by  the  Board 
tmder  full  public  review  processes. 
Public  notice  and  pubUc  comment 
opportunities  on  issues  underlying 
these  corrections  were  formerly  afforded 
through  the  Federal  Register, 
newspaper  publications,  public 
meetings,  and  other  means.  Further 
notice  and  public  comment  on  these 
corrections  would  impede  the 
regulatory  process,  would  provide 
insignificant  benefits  in  nature  and 
impact,  would  unnecessarily  restrict 
certain  subsistence  opportunities,  and 
would  generally  fail  to  serve  overall 
public  interest.  Therefore,  the  Board  has 
not  reapplied  notice  and  pubUc 
comment  procedures  prior  to 
publication  of  these  corrections. 

The  Board  also  finds  good  cause  to 
implement  these  corrections  as  of  July  1, 
1993,  the  date  on  which  these  measures 
would  have  taken  effect  had  inadvertent 
oversights  not  occurred.  Minor  errors  in 
editing  constitute  the  only  reason  that 
these  provisions  were  omitted  from  the 
final  rule  pubUshed  on  June  1, 1993  (58 
FR  31252-31295).  The  Board  therefore 
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finds  these  corrections  to  be  exempt 
from  APA  requirements  for  publication 
30  days  prior  to  the  effective  date. 

ListofSubiects 

36  CFR  Part  242 

Administrative  practice  and 
prooedure.  Alaska.  Fish.  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure.  Alaska.  Fish,  Public  lands. 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

For  reasons  set  forth  in  the  preamble 
36  CFR  part  242  and  50  CFK  part  100 
are  corrected  by  making  the  following 
correcting  amendments: 

36  CFR  PART  242--{AMENDEDl 

50  CFR  PART  100-IAMENDEDl 

1.  The  authority:  citation  for  both  36 
CFR  part  242  and  50  CFR  part  100 
continues  to  read  as  follows: 


Authorily:  16  U.S.C  3.  472,  551,  668dd, 
3101-3126;  18  U.S.C  3551-3566;  43  U.S.C 
1733. 

2.  Section 25  is  amended  by 

revising  paragraphs  (b)(2)(i) 
introductory  text.  (b)(2)(iv)  introductory 
text  and  (f)  to  read  as  follows: 

> -25    SubeletonoetaMns  of  wildlife. 


(b) 
(2) 


•  •  • 


(i)  Using  a  firearm  other  than  a  rifle, 
shotgun,  muzzle-loaded  rifle,  or  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates  or  bears  except 
that—  *^ 

(iv)  Using  bait  for  taking  ungulates, 
bear,  wolf,  or  wolverine:  except,  that  an 
individual  in  possession  of  a  valid 
trapping  hcense  may  use  bait  to  take 
wolves  and  wolverine,  and,  black  bears 
may  be  taken  with  the  use  of  bait  in 
Units  14(A)  between  April  \b-^tAay  25; 
in  Unit  14(B)  between  April  15-4*iay  31- 
in  Units  1(A)(B)(D).  2,  3,  5.  6.  7  (except 
Resurrection  Creek  and  its  tributaries). 


11, 13  and  16  (except  Denali  State  Park). 
15  and  17,  between  April  15-June  15 
and  in  Units  12, 19-21.  24.  and  25, 
between  April  15-June  30— 

(f)  Sealing  of  marten,  lynx,  beaver, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  from  Alaska 
the  untanned  skin  of  a  marten  taken  in 
Units  1-5,  7, 13(E),  and  14-16.  or  the 
untanned  skin  of  a  lynx,  beaver,  otter, 
wolf,  or  wolverine  whether  taken  inside 
or  outside  the  State,  unless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 
•        •        •        •        , 

3.  In  addition,  in  the  table  at 

..25(m)(l)  under  the  species 


listing  of  "GOAT",  the  entry  for  Unit  1 
(D),  is  rex'ised  to  read  as  follows: 

_.25    Subsletence  taking  of 


wildlife, 
m*  •  • 
(1)  *  •  • 


Bag  limits 


Open  season 


GOAT; 


""I'SKS^r^"  "^"^  "^^  »'  *'•  •^'^^^  "^^  ^  "Ot^  of  the  Haines  Wghway-1  goat  b'y  State  registra-    * 
Unit  1(D)-4hat  portioo  lying  t>etween  Talya  Inlet  and  River  and  tt>e  White  Pass  and  Yukon  Railroad no  open  sea- 
Remainder  of  Unit  1(D>-1  goat  by  state  registration  permit  only ^  *0" 

Sept.  1 5-Oct 

15. 


11 

JdB.! 


Ronald  B.  McCoy, 

Interim  Chair.  Federal  Subsistence  Board. 
Michael  A.  Barton. 

Pegional  Forester.  USDA-Forest  Service. 
IFR  Doa  93-26390  Filed  11-22-93;  8:45  am] 

BHJJNO  COOe  4310-6S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  0 
R1N290&-AG27 

Standards  of  Ethical  Conduct  and 
Related  Responsibilities 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  is  amending  its  regulations 
governing  the  conduct  of  VA  employees 
to  remove  provisions  which  have  been 


superseded  by  recently  issued  Office  of 
Government  Ethics  (OGE)  regulations 
which  took  effect  on  February  3. 1993, 
and  to  revise  VA  ethics  program 
administrative  regulations  to  conform  to 
current  legal  requirements  and  refine 
VA  ethics  program  responsibilities. 
EFFECTIVE  DATE:  November  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audley  Hendricks,  Assistant  General 
Counsel  (023).  Office  of  the  General 
Counsel,  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  633-7081. 

SUPPLEMENTARY  INFORMATION:  hi  1989, 
the  President  issued  Executive  Order 
12674  (later  modified  by  E.O.  12731) 
directing  the  Office  of  Government 
Ethics  (OGE)  to  "establish  a  single, 
comprehensive,  and  clear  set  of 
executive  branch  standards  of  conduct 
that  shall  be  objective,  reasonable,  and 
enforceable"  and  giving  OGE  authority. 


with  the  concurrence  of  the  Attorney 
General,  to  issue  regulations 
interpreting  18  U.S.C.  207-209.  The 
order  also  directed  OGE  to  promulgate 
regulations  estabUshing  a  system  of 
confidential  financial  disclosure  by 
executive  branch  employees,  and  to 
administer  the  training  requirements  of 
the  order.  Finally,  the  order  required 
that  the  Secretary  ensure  that  the 
Designated  Agency  Ethics  Official's 
rank,  responsibiUties,  authority,  staffing 
and  resources  be  sufficient  to  ensure  the 
effectiveness  of  the  VA  ethics  program. 

The  Office  of  Government  Ethics,  on 
August  7, 1992,  published  its  final  rule 
establishing  Government-wide 
Standards  of  Ethical  Conduct  for 
Executive  Branch  Employees.  57  FR 
35006.  The  new  regulations,  which  are 
codified  at  5  CFR  part  2635,  took  effect 
on  February  3. 1993,  and,  pursuant  to 
the  Executive  order,  have  supplanted 
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most  of  the  VA  standards  of  conduct 
regulations.  57  FR  35006  (1992). 

The  Office  of  Government  Ethics,  on 
April  7. 1992.  published  its  final  rule 
establishing  executive  agency  ethics 
training  programs.  57  FR  11886.  The 
new  regulations,  which  are  codified  at 
5  CFR  part  2638.  took  effect  May  7. 
1992,  and  required  each  agency  to 
provide  initial  ethics  orientation  to  all 
its  employees  and  annual  ethics  training 
for  employees  in  certain  sensitive 
positions  57  FR  11886  (1992). 

The  Office  of  Government  Ethics,  on 
April  7, 1992,  published  its  interim  rule 
on  financial  disclosure,  including  the 
new  branch-wide  confidential  financial 
disclosure  system.  57  FR  11800.  The 
new  regulations,  which  are  codified  at 
5  CFR  part  2634.  require  VA.  inter  alia, 
to  establish  a  new  confidential  financial 
disclosure  system. 

The  purposes  of  this  rule  are  to 
remove  those  portions  of  VA's  standards 
of  conduct  regulations,  codified  at 
subparts  B  and  C  of  38  CFR  part  0. 
which  have  been  superseded  by  the 
Government-wide  regulations,  and  to 
revise  the  general  provisions  in  subpart 
A  of  part  0  pertaining  to  the  VA  ethics 
program,  which  have  also  been  affected 
by  the  new  standards  of  conduct,  the 
new  financial  disclosure  regulations, 
and  the  new  training  regulations.  In  this 
rulemaking  document,  the  VA  is 
revising  subpart  A.  and  retaining  and 
renumbering  four  residual  provisions  in 
subpart  B  which  have  not  been 
superseded.  Also  included  is  a  cross- 
reference  to  the  executive  branch-wide 
Standards  of  Ethical  Conduct  at  5  CFR 
part  2635  and  the  executive  branch- 
wide  financial  disclosure  regulation  at  5 
CFR  part  2634. 

Those  regulations  in  subpart  B  not 
being  removed  will  remain  in  effect  for 
all  purposes.  There  are  four  provisions 
in  this  category.  Those  four  are  section 
0.735-20(e)(4).  "intoxicants  and  drugs." 
section  0.735-20(e)(5),  "patient  abuse." 
section  0.735-21(e).  "safety."  and 
section  0.735-21(f).  "furnishing 
testimony."  now  being  renumbered  as 
sections  0.735-11  and  0.735-12. 

Pursuant  to  5  CFR  2635.105(c)(3),  the 
Department  has  obtained  the 
concurrence  of  OGE  in  the  view  that  the 
four  provisions  in  subpart  B  need  not  be 
issued  as  regulations  supplementary  to 
part  2635.  None  of  these  provisions  is 
intended  to  modify  or  amplify  any  of 
the  standards  in  part  2635.  and  they  do 
not  involve  the  authority  conveyed  in 
the  Executive  orders.  They  are  grounded 
instead  in  the  general  authority  of 
section  501.  title  38.  United  States  Code, 
of  the  Secretary  of  Veterans  Affairs  to 
prescribe  regulations  "necessary  or 
appropriate"  to  carry  out  the 


Department's  mission.  Accordingly,  the 
Department  is  amending  the  Au^ority 
note  at  the  beginning  of  part  0  to  specify 
section  501  as  well  as  other  general 
provisions  concerning  rulemaking 
authority  on  the  matter  of  employee 
conduct. 

The  VA  conduct  regulations  in 
subpart  C.  which  provide  separate  rules 
for  special  Government  employees,  are 
superseded  by  the  OGE  Government- 
wide  standards  of  conduct.  VA  is 
repealing  subpart  C  in  its  entirety. 
Following  the  OGE  pattern  in  part  2635 
of  including  special  Government 
employees  within  the  definition  of 
"employee"  in  5  CFR  2635.102(h)  and 
delineating  within  the  specific 
standards  of  conduct  the  few  special 
rules  that  apply  only  to  special 
Government  employees,  VA  has  also 
included  special  Government 
employees  within  the  definition  of 
"employee"  in  this  rule.  This  rule 
contains  no  provisions  that  apply  only 
to  special  Government  employees;  the 
VA  regulations  apply  to  all  VA 
employees. 

In  addition  to  implementing  the  1989 
Executive  order,  this  rule  also  gives 
effect  to  subpart  I  of  part  2634  of  title 
5.  Code  of  Federal  Regulations,  which 
overrode  subpart  D  of  part  0  of  title  38. 
CFR.  57  FR  11800  (1992).  Thus,  the  rule 
removes  VA's  superseded  confidential 
financial  disclosure  regulations  in 
subpart  D  from  part  0. 

Tne  revisions  to  the  general 
provisions  in  subpart  A  conform  VA 
ethics  program  regulations  to  the  new 
requirements  imposed  by  the  Executive 
Order  and  the  implementing 
regulations.  The  revisions  also  set  out 
the  administrative  responsibilities 
which  the  Secretary  has  assigned  to  VA 
ethics  officials.  New  sections  entitled 
"Agency  ethics  officials"  and  "Agency 
designees"  replace  the  assignment  of 
responsibilities  in  the  repealed  section 
entitled  "Interpretation  and  advisory 
service"  with  assignments  to  ethics 
officials  and  agency  designees  identified 
by  the  nomenclature  of  the  current  OGE 
ethics  program  scheme:  the  designated 
agency  ethics  official  (DAEO).  deputy 
ethics  officials,  and  agency  designees.  A 
section  on  ethics  education  implements 
the  ethics  training  requirements,  and 
replaces  the  section  entitled  "Informing 
employees."  The  portions  of  the  section 
entitled  "Interpretation  and  advisory 
service"  which  are  not  replaced  by  the 
new  sections  on  ethics  officials  and 
agency  designees  are  replaced  by  the 
new  section  on  ethics  advice.  A  new 
section  is  added  which  assigns 
responsibility  within  VA  for  both  the 
public  and  confidential  financial 
disclosure  systems.  The  definition  of 


"person"  was  removed  as  superfluous. 
because  the  revised  part  does  not 
contain  the  term.  The  definition  of 
special  Government  employee  is  no 
longer  necessary,  as  it  has  no  particular 
significance  in  the  amended  part  and  is 
codified  at  18  U.S.C.  202.  The 
introductory  section  on  the  purpose  of 
the  VA  ethics  program  and  the  final 
section  on  violation  of  these  regulations 
remain  unchanged. 

Because  the  VA  is  required  pursuant 
to  the  Executive  order  to  remove 
superseded  provisions  of  part  0,  there 
remains  no  justification  for  subpart  D. 
The  repeal  of  subpart  C  and  portions  of 
subparts  A  and  B  is  necessary  because 
those  provisions  were  superseded  by  the 
new  Government-wide  standards  of 
conduct,  confidential  disclosure 
regulations,  and  training  regulations. 
Thus  VA  has  no  discretion  in  the 
matter,  and  VA  finds,  pursuant  to  5 
U.S.C.  553  (b)(B),  and  (d)(3).  that  there 
is  good  cause  not  to  seek  public 
comment  on.  or  a  30-day  delayed 
effective  date  for.  this  rule,  as  such 
comment  and  delayed  effectiveness  are 
unnecessary  and  would  serve  no 
purpose. 

Because  the  amendments  to  subpart  A 
are  rules  of  agency  organization, 
practice,  or  procedure,  and  a  general 
statement  of  policy,  a  notice  of  proposed 
rulemaking  is  not  required.  5  U.S.C. 
553(b)(B). 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  these  amendments  do  not 
come  within  the  term  "rule"  as  defined 
in.  and  are  not  made  subject  to  the 
requirements  of.  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  601(2). 
Nevertheless,  the  Secretary  hereby 
certifies  that  these  regulatory 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Program  number. 

List  of  Subjecto  in  38  CFR  Part  0 

Conflicts  of  interests.  Government 
employees. 

Approved:  October  4, 1993. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  0  is  amended  as 
set  forth  below: 

PART  O—STANDARDS  OF  ETHICAL 
CONDUCT  AND  RELATED 
RESPONSIBILITIES 

1.  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 
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Authority:  5  US.C.  301;  38  U.S.C  501;  see 
sections  201.  301.  and  502(a)  of  EO.  12674 
54  CFR  15159,  3  CFR.  1989  Comp..  p.  215  as 
modined  by  E.O  12731,  55  CFR  42547.  3 
CFR,  1990  Comp,  p.  306. 

2.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A—Gwrat  Provisions 

Sec. 
0.735- 
0.735- a 
0  735-^3 
0  735-4 
0.735-i5 
0735^ 
0735-7 
0.735-a 


Purpose. 
Definitions. 

Agency  ethics  ofHcials. 
Agency  designees. 
Ethics  education. 
Ethics  advice. 
Financial  disclosure. 
Violation  of  regulations. 


Subpart  A— General  Provisions 

§0.733-1     Purpose. 

For  proper  performance  of  the 
Government  business  and  the 
maintenance  of  confidence  by  citizens 
in  their  Government,  employees  in  the 
Department  of  Veterans  Affairs  shall 
maintain  the  highest  possible  standards 
of  honesty,  integrity,  impartiality,  and 
conduct.  They  shall  avoid  misconduct 
and  conflicts  of  interest  through 
informed  judgment  as  an  indispensable 
means  to  the  maintenance  of  these  high 
standastis. 

§0.735^2    Definitions. 

For  (he  purposes  of  this  part. 
employee  means  an  officer  or  employee 
of  the  Department  of  Veterans  Affairs, 
including  a  special  Government 
employee. 

S  0.735-4    Agency  ethics  officials. 

(a)  Designated  Agency  Ethics  Official 
(DAEO).  The  Assistant  General  Counsel 
(023)  is  the  designated  agency  ethics 
official  (DAEO)  for  the  Department  of 
Veterans  Affairs.  The  Deputy  Assistant 
General  Counsel  (023C)  is  the  alternate 
DAEO.  who  is  designated  to  act  in  the 
DAEOs  absence.  The  DAEO  has 
primary  responsibility  for  the 
administration,  coordination,  and 
management  of  the  VA  ethics  program, 
pursuant  to  5  CFR  2638.201-204. 

(b)  Deputy  ethics  officials.  (1)  The 
District  Counsel  are  deputy  ethics 
officials.  They  have  been  delegated  the 
authority  to  act  for  the  DAEO  within 
their  jurisdiction,  under  the  DAEO's 
supervision,  pursuant  to  5  CFR 
2638.204. 

(2)  The  alternate  DAEO.  the  DAEO's 
staff,  and  staff  in  the  Offices  of  District 
Counsel,  may  also  act  as  deputy  ethics 
officials  pursuant  to  delegations  of  one 
or  more  of  the  DAEO's  duties  from  the 
DAEO  or  the  District  Counsel. 


§0.735-4    Agency  dseignses. 

(a)The  following  officials  are  "agency 
designees"  for  purposes  of  the  standards 
of  conduct  in  5  CFR  part  2635: 

Under  Secretaries 

Assistant  Secretaries 

Director,  National  Cemetery  System 

General  Counsel 

Inspector  General 

Chairman,  Board  of  Veterans  Appeals 

Chairman.  Board  of  Contract  Appeals 

Heads  of  Independent  Facilities 

Designated  Agency  Ethics  Official 

District  Counsel. 

(b)  Agency  designees  are  authorized, 
pursuant  to  5  CFR  2635.102(b),  to  make 
specified  determinations,  grant 
approval,  or  take  other  specified  action 
required  or  permitted  by  the  standards 
of  conduct  with  respect  to  another 
employee.  An  agency  designee  may  seek 
the  advice  of  the  DAEO  or  a  deputy 
ethics  official  in  exercising  his  or  her 
responsibilities  as  to  any  other 
employee. 

§0.735-5    Ethics  education. 

(a)  Initial  ethics  orientation.  Each  new 
agency  employee  shall  receive  initial 
ethics  orientation,  pursuant  to  5  CFR 
2638.703.  within  90  days  of  his  or  her 
entrance  on  duty. 

(b)  Annual  ethics  training.  (1)  The 
following  employees  shall  receive 
annual  ethics  training,  piusuant  to  5 
CFR  2638.704: 

(i)  Employees  appointed  by  the 
President. 

(ii)  Employees  required  to  file  public 
financial  disclosure  reports  or 
confidential  financial  disclosure  reports. 

(iii)  Officers  or  employees  who  have 
been  authorized  by  the  Secretary  or  his 
or  her  designee  to  enter  into,  administer, 
or  terminate  contracts  and  make  related 
determinations  and  findings. 

(iv)  With  respect  to  any  procurement 
(including  the  modification  or  extension 
of  a  contract),  any  civilian  or  military 
official  or  employee  of  an  agency, 
(including  a  contractor,  subcontractor, 
consultant,  expert,  or  advisor  (other 
than  a  competing  contractor)  acting  on 
behalf  of,  or  providing  advice  to.  the 
agency  with  respect  to  any  phase  of  the 
agency  procurement  concerned),  who 
has  participated  personally  and 
substantially  in  the  drafting  of  a 
specification  developed  for  that 
procurement;  the  review  and  approval 
of  a  specification  developed  for  that 
procurement;  the  preparation  or 
issuance  of  a  procurement  solicitation 
in  that  procurement;  the  evaluation  of 
bids  or  proposals  for  that  procurement; 
the  selection  of  sources  for  that 
procurement;  the  conduct  of 
negotiations  in  that  prociu^ment;  the 


review  and  approval  of  the  award, 
modification,  or  extension  of  a  contract 
in  that  procurement;  or  such  other 
specific  procurement  as  may  be 
specified  in  the  procurement  integrity 
implementing  regulations  at  48  CFR 
3.104. 

(v)  Other  employees  designated  by  the 
Secretary  or  his  or  her  designee  based 
on  a  determination  that  such  training  is 
desirable  in  view  of  their  particular 
duties. 

(2)  For  purposes  of  administering 
training,  the  DAEO,  the  alternate  DAEO. 
the  District  Counsel,  and  attorneys 
which  these  individuals  designate  are 
"qualified  individuals." 

(c)  Other  ethics  education.  The  DAEO 
and  deputy  ethics  officials  may  conduct 
such  other  ethics  education,  training 
and  orientation  for  employees  as  he, 
she,  or  they  deem(s)  appropriate,  or  as 
requested  by  VA  management  officials. 

§0.735-6    Ethics  sdvice. 

(a)  Employees  may  request  and  shall 
receive,  upon  such  request,  ethics 
advice  from  the  DAEO  or  deputy  ethics 
officials,  in  accordance  with  paragraphs 
(b)  and  (c)  of  this  section.  Former 
employees  may  request  and  shall 
receive,  upon  such  request,  ethics 
advice  related  to  post-employment 
restrictions,  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 
Employees  need  not  follow  the  chain  of 
command,  and  former  employees  need 
not  follow  their  former  chain  of 
command,  in  seeking  ethics  advice  from 
their  District  Counsel  or  the  DAEO. 

(b)  The  DAEO  is  authorized  to: 

(1)  Interpret  for  the  Department  of 
Veterans  Affairs  the  laws,  executive 
orders,  and  regulations  relating  to 
employee  ethics  and  conduct  matters, 
and  the  regulations  in  this  part; 

(2)  Coordinate  counseling  services  on 
ethics  and  conduct  matters  for 
employees,  and  counseling  services  on 
post-employment  restrictions  for  former 
employees; 

(3)  Resolve  questions  of  conflict  of 
interest,  the  appearance  of  conflict  of 
interest  and  other  matters  covered  in  5 
CFR  parts  2634,  2635  and  this  part, 
whether  the  questions  arise  directly 
from  an  employee  or  former  employee; 
or  indirectly  fit)m  an  agency  designee  or 
a  deputy  ethics  official. 

(4j  Assure  that  counseling,  advice  and 
interpretations  of  a  precedential  nature 
are  available  to  deputy  ethics  officials 
and,  if  appropriate,  other  employees, 
including  agency  designees; 

(c)  District  Counsel  may  render  advice 
and  interpretations  on  questions  of 
ethics  and  conduct  matters  to  any 
emplojree,  and  on  questions  of  post- 
employment  restrictions  to  former 
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employees,  wthin  the  District  Counsel's 
jurisdiction.  The  DisUict  Counsel  shall 
be  guided  by  the  interpretations  of  the 
DAEO  on  the  pertinent  law.  executive 
orders,  and  regulations.  In  case  of  doubt 
regarding  any  question,  or  disagreement 
of  interpretation  between  District 
Counsel  and  employee  or  former 
employees,  or  novel  questions  of  broad 
application  within  VA,  the  District 
Counsel  may  submit  the  matter  for 
consideration  by  the  DAEO. 

Sa735-7    Rmmcial  disclosure. 

The  DAEO  shall  administer  the  pubhc 
financial  disclosure  program  within  the 
Department  of  Veterans  Affairs.  The 
DAEO  shall  administer  the  confidential 
financial  disclosure  program,  and 
distribute,  collect,  review,  certify  and 
retain  the  confidential  financial 
disclosure  reports  of  Central  Office 
employees.  The  District  Counsel  shall 
distribute,  collect,  review,  certify  and 
retain  confidential  financial  disclosure 
reports  for  employees  whose  duty 
station  is  within  their  geographic 
jurisdiction.  The  DAEO  and  District 
Coimsel  shall  maintain  records  and 
reports  of  the  financial  disclosure 
sy8tem(s)  within  their  responsibility. 

§0.735^    Vtoiation  of  rsflolatjons. 

Violation  of  the  regulations  in  this 
part  by  an  employee  may  be  cause  for 
appropriate  disciplinary  action  which 
may  be  in  addition  to  any  penalty 
prescribed  by  law, 

3.  Subpart  B  is  revised  to  read  as 
follows; 

Subpart  B— Standards  of  Ethical  Conduct 
and  Relatad  RMponslbllitles  of  Employees 

0.735-10    Cross-reference  to  employee 
ethical  and  other  conduct  standards  and 
financial  disclosure  regulations. 
0.735-11    Other  conduct  on  the  job, 
0.735-12    Standards  of  conduct  in  special 
areas. 

Subpart  B— Standards  of  Ethical 
Conduct  and  Related  Responsibilities 
of  Employees 

S  0.735-10    Cross-refarence  to  employee 
ethical  and  other  conduct  standards  and 
financial  disclosure  regulations. 

Employees  of  the  Department  of 
Veterans  Affairs  (VA)  should  refer  to  the 
executive  branch-wide  Standards  of 
Ethical  Conduct  at  5  CFR  part  2635.  the 
executive  branch-wide  Employee 
Responsibilities  and  Conduct  at  5  CFR 
part  735,  and  the  executive  branch-wide 
financial  disclosure  regulation  at  5  CFR 
part  2634. 

§0.735-1 1    Other  conduct  on  the  Job. 

Relationship  with  beneficiaries  and 
claimants.  Employees  are  expected  to  be 


helpful  to  beneficiaries,  patients  and 
claimants,  but: 

(a)  An  employee  shall  not  procure 
intoxicants  or  drugs  for,  or  attempt  to 
sell  intoxicants  or  drugs  to.  patients  or 
members,  or  give  or  attempt  to  give 
intoxicants  or  drugs  to  them  unless 
officially  prescribed  for  medical  use: 

(b)  An  employee  shall  not  abuse 

Eatients,  members,  or  other 
enefidaries,  whether  or  not  provoked. 

1 0.735-1 2    Standards  of  conduct  In  special 


(a)  Safety.  (1)  Employees  will  observe 
safety  instructions,  signs,  and  normal 
safety  practices  and  precautions, 
including  the  use  of  protective  clothing 
and  equipment. 

(2)  An  employee  shall  report  each 
work-coimected  injury,  accident  or 
disease  he  or  she  suffers. 

(b)  Furnishing  testimony.  Employees 
will  furnish  information  and  testify 
freely  and  honestly  in  cases  respecting 
emplojonent  and  aisdpUnary  matters. 
Remsal  to  testify,  concealment  of 
material  facts,  or  willfully  inaccurate 
testimony  in  connection  with  an 
investigation  or  hearing  may  be  ground 
for  disciplinary  action.  An  employee, 
however,  will  not  be  required  to  give 
testimony  against  himself  or  herself  in 
any  matter  in  which  there  is  indication 
that  he  or  she  may  be  or  is  involved  in 
a  violation  of  law  wherein  there  is  a 
possibility  of  self-incrimination. 

Subparts  C  and  D  [Removed] 

4.  Subparts  C  and  D  are  removed. 
[FR  Doc  93-27912  Filed  11-22-93;  8:45  am] 

BaUNQ  COOe  I3M-01-U 


ENVlRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
[OPPTS-42114B;  FRL-4648-11 
R1N2070-AB94 

Testing  Consent  Agreement  for  N- 
metliylpyrrolidone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Final  Consent  Agreement. 


SUMMARY:  EPA  has  signed  an 
Enforceable  Consent  Agreement  (ECA) 
pursuant  to  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2601  et 
seq..  with  Arco  Chemical  Company, 
BASF  Corporation,  and  International 
Spedalnr  Products  Company, 
hereinafter,  "the  Companies"  who  have 
agreed  to  perform  certain  health  effects 


tests  with  n-methylpyrrolidone  (CAS 
No.  872-50-4)  (NMP).  This  document 
summarizes  the  ECA  and  amends  40 
CFR  799.5000  by  adding  NMP  to  the  list 
of  chemical  substances  and  mixtures 
subject  to  ECA's.  Accordingly,  the 
export  notification  requirements  of  40 
CFR  par  707  apply  to  NMP. 
EFFECTIVE  DATE:  November  23,  1993. 
FOB  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B.  401  M  St., 
SW..  Washington,  DC  20460,  (202)  554- 
1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
document  amends  40  CFR  799.5000  by 
adding  NMP  to  the  Ust  of  chemical 
substances  and  mixtures  subject  to 
ECAs  and  export  notification 
requirements. 

I.  Background 

NMP  is  a  possible  substitute  for 
methylene  diloride  for  use  in  paint 
stripper  formulations.  Its  annual 
production  volume  exceeds  55  million 
pounds.  Approximately  2.7  million 
consumers  and  more  than  71,000 
workers  may  be  exposed  to  NMP. 

On  March  28,  1990  (55  FR  11398). 
EPA  issued  a  Notice  of  Proposed 
Rulemaking,  proposing  that  NMP 
manufacturers  test  NMP  for 
oncogenicity,  mutagenicity, 
developmental  and  reproductive 
toxicity,  neurotoxldty,  and  subchronic 
toxicity.  EPA  deferred  proposing 
pharmacokinetics  testing  in  the  NMP 
proposed  rule  because  a  test  guideline 
for  pharmacokinetics  was  not  yet 
available.  The  NMP  proposed  test  rule 
contained  a  chemical  profile  of  NMP,  a 
discussion  of  EPA's  TSCA  section  4(a) 
findings,  and  the  proposed  test 
standards  and  reporting  requirements. 

In  addition,  in  the  Federal  Register  of 
July  15.  1991  (56  FR  32292)  EPA 
reopened  the  comment  period  on  N14P 
to  permit  further  comment  in  relation  to 
EPA's  proposed  statement  of  policy  for 
interpreting  its  legal  authority  to  make 
TSCA  section  4(a)(1)(B)  findings. 

After  EPA  issued  the  Notice  of 
Proposed  Rulemaking  for  NMP.  it 
received  data  adequate  for  evaluating 
the  potential  mutagenidty  and 
developmental  and  reproductive 
toxicity  efiiects  of  NMP. 

On  January  29. 1992  EPA's  Office  of 
Pollution  Prevention  and  Toxics  placed 
NMP  into  risk  management  evaluation 
after  an  initial  review  of  the  data.  On 
April  15. 1992,  EPA  informed  the  NMP 
manufecturers  by  letter  that  it  was 
concerned  that  there  is  a  potential  for 
adverse  health  effects  on  reproduction 
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and  development  to  persons  exposed  to 
NMP.  In  that  letter.  EPA  also  requested 
additional  exposure  information, 
industrial  hygiene  information,  and 
historical  control  data  not  submitted 
with  the  reproductive  toxicity  study. 
In  response  to  EPA's  April  15, 1992 
letter,  on  May  20, 1992  and  June  22, 
1992  the  manufacturers  submitted 
additional  information  on  use  and 
exposure,  glove  permeability,  on-going 
testing,  and  product  stewardship. 

n.  Enforceable  Consent  Agreement 
Negotiations 

EPA  published  a  Federal  Register 
Notice  (57  FR  31714;  July  17. 1992) 
announcing  an  "open  season."  The 
"open  season"  was  a  time  during  which 
manufacturers  could  submit  to  EPA 
proposals  for  testing  chemical 
substances  which  had  been  proposed  for 
testing  by  EPA  but  had  not  been  subject 
to  a  final  test  rule.  In  that  notice,  EPA 
indicated  that  it  would  review  the 
submissions  and  select  candidates  for 
negotiation  of  enforceable  consent 
agreements  (EGA)  pursuant  to  40  CFR 
part  790.  EPA  also  indicated  that  it 
would  later  publish  a  Federal  Register 
notice  soliciting  persons  interested  in 


participating  in  or  monitoring 
negotiations  for  the  development  of 
consent  agreements  on  the  chemicals 
selected. 

On  September  11, 1992.  the  Synthetic 
Organic  Chemical  Manufacturers 
Association  (SOCMA)  on  behalf  of  'The 
Companies"  submitted  a  proposal  for 
testing  NMP  under  an  EGA.  On  October 
30, 1992,  SOCMA  sent  EPA  another 
letter  that  added  a  2-year  oncogenicity 
bioassay  to  their  testing  proposal. 

EPA  published  a  Federal  Register 
notice  (59  FR  16669;  March  30. 1993) 
announcing  candidates  selected  for 
consent  order  negotiations  and 
requesting  that  interested  parties 
identify  themselves  to  EPA.  TTie  notice 
established  EPA's  priority  for  initiating 
negotiations  on  the  chemicals  selected, 
and  because  the  proposal  submitted  by 
SOCMA  was  similar  to  the  testing 
proposed  in  EPA's  proposed  test  rule, 
NMP  was  among  the  chemicals  assigned 
a  high  priority.  This  Federal  Register 
notice  also  announced  a  tentative  date 
for  starting  negotiations  on  NMP  and  the 
other  high  priority  chemicals. 

EPA  met  with  identified  interested 
parties,  on  April  28, 1993  to  discuss  the 
testing  proposal  submitted.  EPA 


conducted  subseqtient  negotiations  by 
letter.  Once  EPA  determined  that 
consensus  had  been  reached  it  provided 
a  final  EGA  to  the  Companies  for 
signature. 

The  Companies  signed  the  EGA  on 
September  9. 1993.  and  the  Assistant 
Administrator  for  EPA's  Office  of 
Prevention,  Pesticides,  and  Toxic 
Substances  signed  the  EGA  on 
November  15,  1993.  Because  EPA  has 
determined  that  the  data  submitted  for 
mutagenicity,  developmental,  and 
reproductive  toxicity  testing  required  in 
the  proposed  test  rule  is  adequate,  the 
final  EGA  does  not  require  testing  for 
those  end  points.  This  EGA  is  a  final 
action  by  EPA  on  NMP;  therefore,  the 
NMP  proposed  test  rule  will  not  be 
adopted  as  final. 

m.  Testing  Program 

The  following  Table  1  describes  the 
tests,  the  test  standards,  and  reporting 
requirements  for  NMP  under  the  EGA. 
This  testing  program  will  allow  EPA  to 
further  characterize  the  potential  health 
hazards  resulting  from  exrwsure  to 
NMP. 


TABLE  1.— Required  Testing,  Test  Standards  and  Reporting  Requirements  for  nmp 


Description  of  Tests 


Pharmacokinetics;  oral,  dermaP,  Intialation,  and  intra- 
venous routes. 

28  day  subchfonic  toxjctty  range  finding  study  „ 

90  day  ijbchrontc  toxicity  range  finding  study  

Functional  Observation  Battery:  sul)chronic 

Motor  Activity  Test:  subchroroc 

Neuropathology:  subchronic  

Oncogenicity  In  ttw  fTKXJse  and  rat  administered  orally  .... 


Test  Standard  (40  CFR  citation) 


DeadTine  for  Final 
Reporti  (Months) 


795.232  as  amended  (Appendix  1) 

OECD  guideline  #407  (adopted  In  1981) 
(Appendix  II). 

798.2650  as  amended  (Appendta  111) 

798.6050  as  amended  (Appendix  IV) 

798.6200  as  amended  (Appendix  V) 

798.6400  as  amended  (Appendix  VI) 

798.3300  as  amended  (Appendbc  VII) 


15 

6 

24 
24 
24 
24 
72 


Interim  Reports^ 
Required  Number 


3 
3 
3 
3 
12 


the  T^;^  °^^^^r£n^^'^^^^!:^^^iS^-  ■^'^  ''"^  "^""^"»  '"^'^  ''  "^  '^  <*^"9  '"'-^«on  from 
te^^Jl^rts^'r^rrfoTXI^."^  6  months  from  the  effective  date  until  the  fir^  report  is  submitted.  This  column  shows  the  number  of  In- 
3  The  dermal  pharmacokinetics  consists  of  a  single  administration,  tow  dose,  dermal  exposure  group. 


IV.  Export  Notification 

The  issuance  of  the  EGA  subjects  any 
persons  who  export  or  intend  to  export 
the  chemical  substance,  NMP  (GAS  No. 
872-50-4),  of  any  purity,  to  the  export 
notification  requirements  of  section 
12(b)  of  TSG/\.  The  hsting  of  the 
chemical  substance  at  40  CFR  799.5000 
serves  as  a  notification  to  persons  who 
export  or  intend  to  export  a  chemical 
substance  or  mixture  that  is  the  subject 
of  an  EGA  that  40  CFR  part  707  applies. 


V.  Public  Record 

A.  Supporting  Documentation 

EPA  has  established  a  record  for  this 
EGA  under  docket  number  OPPTS- 
421 14B,  which  is  available  for 
inspection  Monday  through  Friday, 
excluding  legal  holidays,  in  the  TSGA 
Nonconfidential  Information  Center, 
East  Tower,  rm.  G-102.  401  M  St.,  SW.. 
Washington,  DC  20460  from  8  a.m.  to  12 
noon  and  from  1  p.m.  to  4  p.m. 
Information  claimed  as  Confidential 
Business  Information  (CBI),  while  part 
of  the  record,  is  not  available  for  public 


review.  This  record  contains  the  basic 
information  considered  in  developing 
this  Consent  Order,  and  includes  the 
following  information: 

(1)  Testing  Consent  Agreement  for 
NMP  and  associated  testing  protocols 
attached  as  appendices. 

(2)  Federal  Register  notices  pertaining 
to  this  notice  and  consent  order 
consisting  of: 

(a)  Notice  of  Proposed  Rulemaking  for 
N-methylpyrrohdone,  (March  28, 1990, 
55  FR  11398) 

(b)  Notice  announcing  opportunity  to 
initiate  Negotiations  for  TSGA  Section  4 
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Testing  Consent  Agreements  (July  17. 
1992,  57  FR  31714) 

(c)  Notice  announcing  Testing 
Consent  Agreement  Development  for 
Tier  I  Chemical  Substances;  Solicitation 
for  Interested  Parties  (March  30, 1993, 
58  FR  16669) 

(3)  Communications  consisting  of: 

(a)  Written  Letters. 

(b)  Contact  reports  of  telephone 
summaries. 

(c)  Meeting  summaries. 

(4)  Reports  -  published  and 
unpublished  factual  materials. 

VI.  Regulatory  Assessment 
Requirements 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in  the 
Consent  Agreement  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq.,  and 
has  assigned  0MB  control  2070-0033. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  586  hours  per  response.  The 
estimates  include  time  for  revievdng 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  conunents  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  2131. 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington.  DC  20460; 
and  to  the  Office  of  Management  and 
Budget.  Paperworic  Reduction  Project 
(2070-0033).  Washington.  DC  20503. 

List  of  Sub|ects  in  40  CFR  Fart  799 

Environmental  protection,  Chemicals, 
Chemical  export.  Hazardous  substances. 
Health  effects.  Laboratories,  Reporting 
and  recordkeeping  requirements. 
Testing. 


Dated:  November  15. 1993. 

Victor  |.  Kimm. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  chapter  I.  part  799 
is  amended  as  follows: 

PART  79»-{AMENDE0] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2611.  2625. 

2.  Section  799.5000  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  below  and  by  adding  N- 
methylpyrrohdone  to  the  table  in  CAS 
Number  order,  to  read  as  follows: 

f  799.5000    Testing  Consent  Agreenwnts 
for  Substances  and  Mlxturss  witti  Chemical 
Abstract  Service  Registry  Numbers. 


CAS  Number 


Sut>stance  or  mixture  name 


Testing 


FR  Publlcatioo  Date 


872-S0-4 W-melttylpyrrolidone Haattt)  effects November  23. 


1993 


(FR  Doc.  93-28734  Filed  11-22-93;  8:45  am) 

BUJNQ  COOE  aS80-60-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Firuincing  Administration 

42  CFR  PHrts  401. 488  and  489 

[HSO-159-F] 

RIN  0938-AF17 

Medicare  Program;  Granting  and 
Witftdrawai  of  Deeming  Authority  to 
National  Accreditation  Organizations 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  rule. 

StJMMARY:  This  rule  implements  section 
1865(a)  of  the  Social  Security  Act.  as 
amended  by  sections  2345  and  2346  of 
the  Deficit  Reduction  Act  of  1984  and 
section  6019  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  The 
amendments  expand  the  types  of 
providers  and  suppliers  of  services  that 
we  may  consider  to  meet  conditions  of 
participation  or  certification,  nursing 
home  requirements,  or  conditions  for 
coverage  by  virtue  of  their  accreditation 
by  a  national  accreditation  program; 
these  providers  and  suppliers  are  also 
subject  to  validation  surveys.  The  rule 


also  extends  confidentiality  to 
accreditation  surveys,  other  than  home 
health  agency  surveys,  done  by 
accreditation  programs  in  addition  to 
the  Joint  Commission  on  Accreditation 
of  Healthcare  Organizations,  except  that 
we  may  disclose  survey  and  related 
information  to  the  extent  that  such 
information  relates  to  an  enforcement 
action  we  take  on  the  basis  of 
accreditation  survey  findings.  The  rule 
also  provides  for  the  release  to.  and  use 
by,  HCFA  of  all  accreditation  surveys 
and  other  relevant  information  even  if  a 
provider  or  supplier  is  not  subject  to  a 
validation  survey;  the  removing  of 
deemed  status  of  a  facility  based  on  a 
validation  survey,  an  accreditation 
siuvey.  or  other  information  related  to 
either;  and  appeal  procedures  for  denied 
or  withdrawn  approval. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  22. 1993.  The  provisions  of 
this  rule  also  apply  as  of  the  effective 
date  to  any  accreditation  organization 
that  previously  received  approval  of 
deeming  authority. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Irene  Gibson.  (410)  966-6768. 

SUPPLEMENTARY  INFORMATKM: 
L  Background 

In  order  to  participate  in  the  Medicare 
program,  providers  and  most  types  of 


suppliers  of  health  care  services  (such 
as  hospitals  and  rural  health  clinics) 
must  meet  requirements  specified  in  the 
Social  Security  Act  (the  Act)  and  any 
others  specified  by  the  Department  of 
Health  and  Human  Services.  These 
requirements  are  called  conditions  of 
participation  for  providers,  conditions 
for  coverage  for  suppliers,  conditions  of 
certification  for  nual  health  clinics 
(RHCs).  or  long-term  care  requirements 
for  skilled  nursing  facilities  (SNFs).  Any 
provider  or  supplier  who  does  not  meet 
these  requirements  is  considered  out  of 
compliance  and  risks  having  its 
participation  in  the  Medicare  program 
terminated  or  may  be  subject  to  other 
adverse  actions. 

State  health  departments  or  similar 
agencies  under  contract  with  HCFA  (in 
accordance  with  section  1864  of  the 
Act)  survey  providers  and  some  types  of 
suppliers  to  ascertain  compliance  with 
the  conditions  of  participation, 
conditions  for  coverage,  or  long  term 
care  requirements,  and  to  certify  their 
findings  to  HCFA.  On  the  basis  of  these 
State  survey  agency  certifications, 
HCFA  determines  whether  the  provider 
or  supplier  qualifies,  or  continues  to 
qualify,  for  participation  in  the 
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Medicare  program,  whether  deficiencies 
exist,  and  if  thev  have  been  corrected. 
Section  isesfa)  of  the  Act  provides 
that  a  hospital  that  is  accredited  by  the 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  is 
deemed  to  meet,  by  virtue  of  that 
accreditation,  the  Medicare  conditions 
of  narticipation.  except  those  on 
utilization  review,  discharge  planning 
and  any  requirement  promulgated  by 
the  Secretary  under  section  1861(e)(9) 
that  is  higher  than  JCAHO  requirements 
for  accreditation  unless  the  Secretary 
determines  that  the  JCAHO  process  in 
these  areas  is  at  least  equivalent  to  the 
standards  promulgated  by  the  Secretary. 
This  eliminates  the  need  for  State 
survey  agencies  to  determine  routinely 
whether  these  "deemtd"  hospitals 
comply  with  the  requirements  of  section 
1861(e). 

Section  1864(c)  of  the  Act  authorizes 
the  Secretary  to  enter  into  agreements 
with  the  State  survey  agencies  to 
determine,  through  validation  surveys, 
whether  hospitals  participating  in 
Medicare  on  the  basis  of  JCAHO 
accreditation  are  in  fact  meeting  the 
conditions  of  participation.  In  order  for 
a  JCAHO  accredited  hospital  to  be 
deemed  to  meet  the  Medicare 
conditions  of  participation,  the  hospital 
must  agree,  if  it  is  included  in  a 
validation  survey,  to  authorize  the 
JCAHO  to  release  (and  the  JCAHO  must 
release),  to  HCFA  or  a  designated  State 
agency,  on  a  confidential  basis,  a  copy 
of  the  most  current  JCAHO  accreditation 
survey  together  with  any  other 
information  related  to  the  survey 
(including  corrective  action  plans)  that 
the  Secretary  requires. 

Section  1865(b)  provides  that  if  a 
hospital  is  found  to  have  significant 
deficiencies,  based  on  a  validation 
survey  or  any  other  information,  it  will 
no  longer  be  deemed  to  meet  the 
Medicare  conditions  of  participation 

Section  1865(a)  of  the  Act.  until  July 
18. 1984,  provided  that  if  the  Secretary 
found  that  accreditation  of  an 
institution  or  agency  by  the  American 
Osteopathic  Association  (AOA)  or 
another  national  accreditation 
organization  provided  reasonable 
assurance  that  any  or  all  of  the 
conditions  of  sections  1861(e)  (for 
hospitals).  1861(j)  (for  skilled  nursing 
facihties),  and  1861  (o)  (for  home  health 
agencies  (HHAs)).  as  the  case  may  be, 
were  met,  to  the  extent  the  Secretary 
deemed  it  appropriate,  the  Secretary 
could  treat  the  entity  as  meeting  the 
conditions  of  participation.  On  July  18, 
1984,  legislation  expanded  the  types  of 
entities  that  could  be  deemed.  (See  the 
section  entitled  "LEGISLATION", 
below.)  Up  to  the  present,  we  have  not 


determined  that  any  accreditation 
organization  except  AOA  (for  hospitals) 
has  provided  these  assurances. 
Except  for  hospitals  that  are 
accredited  by  either  the  JCAHO  or  the 
AOA  and  HHAs  that  are  accredited  by 
the  Community  Health  Accreditation 
Program  (CHAP),  no  providers  are 
deemed  to  meet  our  conditions  of 
participation,  long-term  care 
requirements,  or  conditions  for 
coverage.  That  is,  although  JCAHO 
accredits  many  other  types  of  providers, 
such  as  SNFs.  ambulatory  surgical 
centers  (ASCs),  and  RHCs.  no  members 
of  these  other  provider  categories  have 
been  granted  deemed  status  by  virtue  of 
their  accreditation  by  the  JCAHO. 

Section  1864(c)  of^the  Act  authorizes 
the  Secretary  to  enter  into  an  agreement 
with  the  State  survey  agency  to  survey 
JCAHO  accredited  hospitals,  either  on  a 
selective-sample  basis  or  in  response  to 
a  substantial  allegation  that  significant 
deficiencies  exist.  In  a  previous  rule, 
under  the  authority  provided  in  sections 
1865(a)  and  1871  of  the  Act,  we 
extended  these  surveys  to  AOA- 
accredited  hospitals  in  order  to  provide 
reasonable  assurance  that  an  AOA- 
accredited  hospital  meets  the 
requirements  of  section  1861  of  the  Act. 
Under  section  1865(a)  of  the  Act,  we 
may  deem  as  meeting  conditions  of 
participation  a  JCAHO  accredited 
hospital  only  if  the  hospital  authorizes 
the  JCAHO  to  release  to  us,  and  the 
JCAHO  releases  to  us,  its  most  current 
accreditation  survey  together  with  any 
other  information  directly  related  to  the 
survey  (including  corrective  action 
plans)  as  the  Secretary  requires.  Tbis 
survey  and  other  information  is.  in 
general,  confidential.  However,  the 
survey  and  other  information  may  be 
disclosed  by  us  to  the  extent  that  it 
relates  to  an  enforcement  action  we 
have  taken. 

There  is  no  similar  specific  statutory 
statement  for  requiring  entities 
accredited  by  another  accreditation 
organization  to  authorize  release  of 
accreditation  siureys  to  us.  However, 
under  the  general  authority  of  section 
1865(a)  of  the  Act,  we  also  have 
required  AOA-accredited  hospitals  to 
authorize  release  of  their  surveys  in 
order  to  provide  reasonable  assurance 
that  all  the  conditions  of  section  1861(e) 
(the  statutory  definition  of  "hospital") 
are  met.  Until  July  18. 1984,  other  than 
for  JCAHO's  accreditation  findings, 
there  was  no  statutory  authority  to  keep 
any  accreditation  finding  confidential. 
Current  regulations  at  42  CFR  488.5 
(53  FR  22850.  June  17. 1988)  implement 
the  statutory  requirements  of  section 
1865  of  the  Act  insofar  as  JCAHO  and 
AOA  are  concerned.  Section  488.6, 


which  applies  to  both  JCAHO  and  AOA 
accredited  hospitals,  implements 
SecUon  1864(c)  of  the  Act.  This  section 
discusses  the  basis  for  selecting  a 
provider  for  a  validation  survey,  what 
the  provider  must  do  if  selected  and  the 
effect  if  it  refuses  to  cooperate. 

n.  Legislation 

July  18. 1984.  the  Deficit  Reduction 
Act  of  1984  (DEFRA.  Pub.  L.  98-369) 
was  enacted.  Section  2345  of  DEFRA 
amended  Section  1865(a)  of  the  Social 
Security  Act  to  require  the  Secretary  to 
keep  confidential  the  accreditation 
survey  released  to  us  by  any 
accreditation  body  for  any  entity 
accredited  by  that  body. 

Section  2346  of  DEFRA  also  amended 
Section  1865(a)  of  the  Act.  This 
amendment  allows  us  to  find  that  if  the 
accreditation  of  the  enumerated  entities 
by  any  national  accreditation 
organization  provides  reasonable 
assurance  that  the  conditions  of 
participation  or  certification  (for  RHCs). 
or  conditions  for  coverage,  are  met  for 
these  entities,  then  we  may  deem  these 
entities  as  meeting  these  conditions. 
These  additional  entities  are: 
psychiatric  hospitals;  ASCs;  RHCs; 
laboratories;  hospices;  HHAs;  SNFs; 
comprehensive  outpatient  rehabilitation 
facilities  (CORFs);  and  clinic, 
rehabilitation  agency,  or  public  health 
agency  providers  of  outpatient  physical 
therapy  (which  includes  speech 
pathology  sen-ices)  or  occupational 
therapy  services. 

Section  411  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L.  100-360)  also  amended  section 
1865(a)  of  the  Act.  This  amendment 
requires  the  Secretary  to  keep 
confidential  the  accreditation  survey 
released  to  us  by  any  accreditation 
organization  for  any  entity  other  than  a 
survey  with  respect  to  a  home  health 
agency. 

However,  section  6019  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  -89)  (Pub.  L.  101-239), 
enacted  December  19. 1989.  further 
amended  section  1865(a)  of  the  Act  to 
allow  the  Secretary  to  disclose  an 
accreditation  survey  and  information 
related  to  it  to  the  extent  the  survey  and 
information  are  related  to  an 
enforcement  action  taken  by  the 
Secretary.  This  provision  was  effective 
December  19. 1989.  Section  6019  of 
OBRA  '89  also  amended  section  1865(a). 
effective  June  19. 1990.  to  require 
JCAHO-accredited  hospitals  to  authorize 
the  JCAHO  to  release  to  the  Secretary 
"Pon^uest  any  other  information  (in 
addition  to  the  accreditation  survey) 
directly  related  to  the  survey  as  the 
Secretary  may  require  (including 
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corrective  aclion  plans),  if  they  are  to  be 
deemed  to  meet  tiie  conditions  of 
participation.  Also  effective  June  19. 
1990.  the  JCAHO  must  release  the 
survey  and  other  information  to  the 
Secretary  in  order  for  the  hospital  to  be 
deemed  to  meet  the  conditions  of 
participation. 

III.  Provisions  of  the  Proposed 
Regulations 

On  December  14. 1990.  we  published 
a  proposed  rule  to  implement  the 
legislation  (55  FR  51434).  Below  we 
discuss  the  proposed  revisions. 

I  Confidentiality  and  Disclosure 
Provisions 

We  proposed  to  revise  42  CFR 
401.126(b)(2).  which  concerns 
information  or  records  that  are  not 
available  upon  public  request.  We 
proposed  to  extend  the  confidentiality 
of  accreditation  surveys  and  related 
information  to  any  national 
accreditation  program  recognized  by 
HCFA  under  Section  1865  of  the  Act 
that  accredits  the  specified  providers  or 
suppliers  other  than  home  health 
agencies  (hospitals;  psychiatric 
hospitals:  SNFs;  hospices;  ASCs;  RHCs; 
CORFs;  laboratories;  and  clinic, 
rehabilitation  agency,  or  public  health 
agency  providers  of  outpatient  physical 
therapy  services,  speech  pathology 
services,  or  occupational  therapy 
services). 

We  would  also  simultaneously  amend 
§  401.126(b)(2)  and  add  a  paragraph  (d) 
to  §  401.133.  Availability  of  official 
reports  on  providers  of  services,  State 
agencies,  intermediaries,  and  carriers 
under  Medicare,  to  indicate  that  we  will 
disclose  any  survey  and  related 
information  released  to  us  by  an 
accreditation  organization  to  the  extent 
they  are  related  to  an  enforcement 
action  taken  by  HCFA  and  the 
accreditation  survey  of  any  HHA.  We 
would  add  a  paragraph  (e)  to  §  401.133 
to  show  that  home  health  agency 
surveys  are  available  without  regard  to 
reason  for  disclosure.  We  would  also 
revise  the  title  of  §  401.133  to  include 
suppliers. 

We  also  proposed  to  revise  §  488.5, 
Effect  of  JCAHO  and  AOA  accreditation, 
to  show  that  hospitals  accredited  by 
JCAHO  or  AOA  must  authorize  the 
release  to  HCFA  of  the  most  current 
accreditation  surveys  and  any  other 
related  information  (including 
corrective  action  plans)  HCFA  requires. 
We  would  also  repeat  the  provision  in 
revised  §  401.126(b)(2)  and  new 
§  401.133(d)  that  accreditation  surveys 
and  related  information  may  be       "^^ 
disclosed  to  the  extent  they  relate  to  an 
enforcement  action  taken  by  HCFA.  In 


addition,  the  accreditation  survey  of  any 
HHA  can  be  disclosed.  We  proposed  to 
state  that  we  may  determine,  based  on 
a  validation  survey,  the  accreditation 
survey  or  other  related  information,  that 
the  hospital  does  not  meet  Medicare 
conditions  of  participation. 

2.  Expansion  of  Types  of  Accredited 
Entities 

We  proposed  to  redesignate  §  488.6. 
Validation  survey,  as  §  488.7  and  add  a 
new  §  488.6.  Other  national 
accreditation  programs.  This  new 
section  would  amend  the  regulations  to 
conform  to  the  statute,  which  permits 
HCFA  to  deem  entities  other  than 
hospitals  to  meet  the  conditions  of 
participation  or  certification  or 
conditions  for  coverage,  if  HCFA  finds 
that  a  national  accreditation 
organization  has  provided  reasonable 
assurance  that  these  conditions  are  met. 
The  accreditation  organization  would 
have  to  provide  us  with  reasonable 
assurance  that  the  requisite  conditions 
of  participation  or  certification,  long- 
term  care  requirements  or  conditions  for 
coverage  are  met  by  the  entities  the 
accrediting  body  has  accredited. 

We  proposed  to  revise  the  regulations 
to  reflect  our  current  pohcy  of 
publishing  in  the  Federal  Register  any 
change  in  organizations  whose  specified 
providers  or  suppliers  may  be  deemed 
as  meeting  conditions  of  participation  or 
certification  or  conditions  for  coverage. 

We  would  include  parallel  provisions 
in  §  488.5  regarding  the  release  and  use 
of  accreditation  surveys.  That  is.  we 
would  disclose  the  accreditation  survey 
of  any  HHA  and  the  most  current 
accreditation  survey  and  related 
information  on  any  provider  or  supplier 
to  the  extent  they  are  related  to  an 
enforcement  action  taken  by  HCFA;  the 
provider  or  supplier  must  authorize  its 
accreditation  organization  to  release  to 
us  a  copy  of  its  most  current 
accreditation  survey;  and  we  may 
determine  that  a  provider  or  supplier 
does  not  meet  Medicare  conditions 
based  on  its  accreditation  survey  or 
related  information. 

3.  Validation  Surveys 

We  proposed  that  the  redesignated 
§  488.7,  Validation  siirvey,  would 
extend  the  validation  survey  to  the 
specified  types  of  providers  and 
suppliers  accredited  by  accreditation 
organizations  other  than  the  JCAHO  and 
AOA. 

In  §  488. 7(a}.  we  would  make  a 
distinction  between  a  survey  done  on 
the  basis  of  a  selective  sample  and  one 
done  on  the  basis  of  a  substantled 
allegation  of  significant  deficiencies. 
The  first  is  comprehensive  and 


addresses  all  conditions  of  participation 
or  certification.  long-term  care 
requirements,  or  conditions  for 
coverage;  the  latter  is  initially  directed 
solely  at  the  requirements  related  to  the 
allegation.  If  the  State  survey  agency 
substantiates  the  allegation,  and  HCFA 
determines  that  the  provider  or  supplier 
is  out  of  compliance  with  one  or  more 
conditions  of  participation,  conditions 
for  coverage,  or  long-term  care 
requirements,  the  survey  agency  would 
then  conduct  a  complete  survey. 

Paragraphs  (b).  (c).  (d)  and  (e)  would 
be  revised  to  substitute  "provider  or 
suppUer"  for  "hospital"  so  that  our 
rules  would  apply  to  any  approved 
accreditation  organization  that  accredits 
providers  or  suppliers  other  than 
hospitals.  We  would  also  revise 
paragraph  (b)  to  extend  confidentiality 
to  an  accreditation  survey  of  any 
accredited  entity  other  than  a  home 
health  agency. 

4.  Review  of  Accrediting  Bodies 

In  a  new  section.  §  488.9,  Federal 
review  of  accreditation  organizations, 
we  proposed  the  standards  for 
evaluating  applications  for  deeming 
authority.  We  planned  to  evaluate  an 
accreditation  organization's 
accreditation  requirements  to  determine 
whether  they  are  equivalent  to  ours;  the 
organization's  survey  process  to 
determine  the  composition  of  the  survey 
team,  its  qualifications  and  its  ability  to 
continue  surveyor  training;  the 
comparability  of  survey  procedures;  the 
organization's  monitoring  procedures 
for  providers  or  suppUers  found  out  of 
compliance;  the  ability  to  provide  HCFA 
with  electronic  data  and  reports 
necessary  for  effective  validation  and 
assessment  of  the  survey  process;  the 
adequacy  of  staff  and  other  resources; 
and  the  organization's  ability  to  provide 
adequate  resources  for  performing 
required  surveys. 

We  proposed  to  include  in  HCFA's 
review  of  a  national  accreditation 
organization  the  organization's 
agreement  with  HCFA  to  allow  the 
organization  to  release  the  most  current 
accreditation  survey  to  us  with  any 
information  related  to  the  survey  that 
we  may  require,  including  corrective 
action  plans.  We  also  indicated  that  we 
would  pubUsh  a  notice  in  the  Federal 
Register  to  notify  the  public  of  any 
organizations  whose  accredited, 
specified  types  of  providers  or  suppliers 
are  deemed  to  meet  Medicare 
participation  requirements.  The  notice 
would  describe  how  the  accreditation 
organization's  accreditation  program  ■ 
provides  reasonable  assurance  that  an 
entity  accredited  by  the  organization 
meets  the  Medicare  requirements. 
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In  this  section,  we  would  also 
establish  the  criteria  and  procedures  for 
removlog  the  deeming  authority.  At  the 
end  of  a  validation  review  period,  HCFA 
would  identify  any  accreditation 
programs  for  whidi  validation  survey 
results  indicate  a  rate  of  disparity 
between  certifications  of  the 
accreditation  organization  and  those  of 
the  State  agency  validating  the 
accreditations  of  20  percent  or  more.  We 
would  also  identify  validation  survey 
results  of  accreditation  programs  that 
indicate  a  pattern  over  2  years  or  more 
of  increasing  disparity  between  the 
certifications  of  the  accreditation 
organization  and  those  of  the  State 
agency.  In  addition,  we  would  assess 
the  equivalency  of  the  accreditation 
organization's  accreditation 
requirements  compared  to  our 
comparable  requirements  if  an 
accreditation  organization  proposes  to 
adopt  new  requirements.  An 
organization  must  provide  written 
notification  to  HCFA  at  least  30  days 
before  the  effective  date  of  any  proposed 
changes  in  its  accreditation 
requirements. 

We  would  provide  written 
notification  to  an  accreditation 
organization  indicating  that  its  approval 
to  be  an  accreditation  organization  may 
be  in  jeopardy  based  on  documentation 
identified  through  the  vahdation 
review.  We  would  include  in  the 
notification  a  statement  concerning  the 
discrepancies  found;  information 
explaining  our  deeming  authority 
review;  a  description  of  the  procedures 
the  accreditation  organization  may 
follow  to  explain  or  jiistify  findings 
made  during  validation  review;  and  a 
description  of  what  we  may  do  as  a 
result  of  the  findings  bom  the  validation 
review. 

We  proposed  that  if  we  find  an 
accreditation  organization  to  have  a 
disparity  rate  of  20  percent  or  more 
between  its  accreditation 
determinations  and  the  certification 
determinations  of  the  State  survey 
agency  or  if  we  find  that  vahdation 
siuvey  results  over  a  period  of  two  or 
more  years  show  a  pattern  of  increasing 
disparity  between  the  certifications  of 
the  accreditation  organization  and 
certifications  of  the  State  agency,  we 
would  conduct  a  deeming  authority 
review.  We  would  reevaluate  whether 
the  accreditation  organization  meets  all 
the  criteria  we  have  for  initial 
determinations  that  an  organization's 
specified  providers  or  suppliers  are 
deemed  to  meet  conditions  of 
participation.  We  defined  "rate  of 
disparity"  and  included  an  example  in 
the  definitions  section,  §  488.1. 


If  we  determined,  followring  the 
deeming  authority  review,  that  the 
organization's  requirements  were  not 
comparable  to  ours,  we  would  be  able 
to  give  the  organization  a  conditional 
approval  of  its  deeming  authority  for  a 
probationary  period  of  up  to  180  days  to 
adopt  comparable  requirements.  If  we 
determined  that  the  rate  of  disparity 
identified  during  the  validation  review 
indicates  poor  performance,  we  could 
(1)  give  conditional  approval  of  its 
deeming  authority  for  a  period  of  up  to 
one  year,  effective  30  days  after  the 
determination;  (2)  require  the 
accreditation  organization  to  release  to 
us  any  facility-specific  data  we  require 
for  continued  monitoring;  (3)  require  the 
organization  to  provide  us  with  a  survey 
schedule  for  the  purpose  of  intermittent 
onsite  monitoring  (by  HCFA,  State 
surveyors,  or  both)  of  the  accreditation 
organization's  sim^ey  process;  and  (4) 
publish  in  the  Medicare  Annual  Report 
to  Congress  the  name  of  any 
accreditation  organization  we  give  a 
probationary  period. 

Within  60  days  after  the  conclusion  of 
the  probationary  period,  we  would 
determine  whether  the  organization 
continued  to  meet  the  criteria  necessary 
for  its  accredited  providers  or  supphers 
to  be  deemed  to  meet  conditions  of 
participation  or  certification,  conditions 
for  coverage,  or  long-term  care 
requirements  and  issue  an  appropriate 
notice.  The  determination  would  be 
based  on  any  or  all  of  the  following: 

(1)  The  evaluation  of  the  most  recent 
vahdation  findings.  For  an  organization 
to  continue  to  have  its  providers  or 
supphers  deemed  to  meet  conditions  of 
participation,  the  evaluation  would 
have  to  show  a  significant  reduction 
(from  the  prior  two  or  more  years)  in  the 
rate  of  disparity  between  the 
certifications  of  the  State  agency  and  the 
accreditation  organization,  and  show  a 
disparity  rate  of  less  than  20  percent; 

(2)  The  evaluation  of  fadhty-specific 
data,  as  necessary,  as  well  as  other 
information; 

(3)  The  evaluation  of  an  accreditation 
body's  surveyors  in  terms  of 
qualifications,  ongoing  training, 
composition  of  survey  team,  etc.; 

(4j  The  evaluation  of  survey 
procediu-es;  and 

(5)  The  evaluation  of  accreditation 
requirements. 

We  proposed  that  if  the  accreditation 
organization  made  no  significant 
improvements  during  the  probationary 
period,  we  would  remove  recognition  of 
deemed  authority,  effective  30  days  after 
we  provided  written  notice  to  the 
organization  that  its  deeming  authority 
was  removed.  We  would  also  pubhsh  a 
notice  in  the  Federal  Register  giving  the 


basis  for  removing  the  deeming 
authority  bom  the  accreditation 
organization  and  providing  the  reasons 
the  organization's  accreditation  program 
no  longer  meets  our  requirements. 

The  regulations  would  state  that  the 
existence  of  any  vahdation  review, 
deeming  authority  re\new,  probationary 
period,  or  any  other  action  by  HCFA 
does  not  affect  or  hmit  the  conducting 
of  any  vahdation  survey. 

5.  Other  clarifying  revisions. 

a.  We  proposed  to  revise  the 
definition  of  "accredited  hospital"  in 
§  488.1,  Definitions,  to  "accredited 
provider  or  suppUer"  in  order  to 
include  other  providers  and  supphers 
and  to  include  accreditation  programs 
other  than  the  JCAHO  and  AOA. 

b.  We  proposed  to  revise  the 
definition  of  "substantial  allegation"  in 
§  488.1  in  order  to  show  that  such  an 
allegation  may  be  a  complaint  from  a 
variety  of  sources.  We  would  clarify  that 
a  complaint  need  not  be  formal,  be 
directed  to  HCFA  or  the  survey  agency, 
or  be  a  result  of  first-hand  experiences. 

c.  We  proposed  to  add  to  §  488.1  a 
definition  of  "conditions  of 
participation",  in  order  to  clarify  that 
the  requirements  include  conditions  of 
certification  for  RHCs,  and  a  definition 
of  "conditions  for  coverage".  We 
proposed  to  also  define  "Medicare 
condition"  as  any  condition  of 
participation  or  for  coverage  or  any  long 
term  care  requirement,  in  order  to  avoid 
repeating  the  entire  list  of  possibilities 
every  place  it  is  applicable. 

We  also  proposed  to  add  a  definition 
of  "vahdation  review  period."  The 
"vahdation  review  period"  would  be 
the  period  after  the  end  of  a  fiscal  year 
during  which  HCFA  conducts  a  review 
of  the  previous  year's  vahdation 
surveys. 

d.  We  proposed  to  add  parts  416  and 
485  to  the  hst  of  apphcable  conditions 
of  participation  or  conditions  for 
coverage  a  provider  must  meet  in  order 
to  participate  in  the  Medicare  program. 
These  parts  contain  the  conditions  for 
ASCs  and  CORFs. 

e.  We  would  revise  redesignated 

S  488.7(d)  to  parallel  paragraph  (c)  of 
that  section;  i.e.,  we  would  add  that  a 
provider  found  out  of  compliance  with 
Medicare  conditions  following  a  full 
State  agency  survey  may  be  subject  to 
termination  of  its  provider  agreement 
imder  §489.53. 

f.  We  proposed  to  delete  current 
§  488.6(d)(2)  concerning  when  a 
significant  deficiency  will  be 
determined  not  to  exist  and  revise 
redesignated  §  488.7(b)(3)  to  clarify  the 
necessity  for  tlie  State  agency  to  follow- 
up  any  flaw  serious  enough  to  threaten 
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the  hospital's  participation  in  the 
Medicare  and  Medicaid  programs. 

We  would  make  a  conforming  change 
to  redesignated  §488.7  by  removing 

Earagraph  §  488.6(e)(3),  which  allows  a 
ospital  to  regain  its  deemed  status  If  it 
withdraws  a  prior  refusal  to  authorize 
its  accreditation  organization  to  release 
periodic  status  reports  of  correction 
progress  since  the  accreditation 
organization  would  no  longer  monitor 
its  correction  progress. 

g.  We  also  proposed  to  delete  the 
informal  review  procedures  now 
specified  in  §  488.6(fl  to  assure  that  the 
appeals  process  is  applied  uniformly  for 
all  facilities  participating  in  the  program 
regardless  of  accreditation  status. 

h.  We  would  also  amend  §  488.10, 
State  survey  agency  review;  Statutory 
provisions,  to  include  the  additional 
types  of  providers  and  suppliers  in  the 
statutory  provision  in  paragraph  (d)  that 
concerns  treating  accredited  entities  as 
meeting  conditions  of  participation  or 
conditions  for  coverage. 

i.  We  would  update  the  cross- 
reference  in  §  488.11,  which  refers  to 
validation  surveys,  from  §  488.6  to 
§488.7. 

IV.  Comments  and  Responses 

We  received  comments  from  66 
commenters  in  response  to  the  proposed 
rule  we  published  on  December  14, 
1990.  Commenters  included 
professional  organizations,  individual 
providers  and  suppliers,  accreditation 
organizations.  State  governments, 
consumer  advocacy  organizations,  and 
consumers.  While  the  commenters 
expressed  overall  support  for  the 
proposed  regulation  and  approval  of 
HCFA's  "deeming"  process,  they  also 
addressed  a  wide  variety  of  issues. 
These  issues  included: 

•  Confidentiality  and  disclosure  of 
sur\ey  information; 

•  Cost  shifting  through  accreditation 
fees; 

•  Enforcement  and  quality  of  surveys; 

•  Duplication  of  surveys  and 
fragmentation  of  responsibilities  among 
accreditation,  certification  and 
licensure;  and 

•  Inconsistency  with  OBRA  '87 
requirements. 

General  Comments 

General  Comments:  We  have 
summarized  below  those  comments 
which  do  not  pertain  to  a  single  specific 
section  of  the  proposed  regulations  but. 
rather,  related  to  Uie  proposed  rule  in 
general. 

Comment:  Commenters  expressed 
overall  support  for  the  proposed 
regulations  and  the  process  by  which 


HCFA  will  grant  deeming  authority  to 
national  accreditation  organizations. 

Response:  We  acknowledge  the  broad 
support  for  the  proposed  regulation  and 
have  developed  a  final  rule  consistent 
with  that  support. 

Conunenf.-  We  received  several 
comments  with  respect  to  JCAHO.  One 
commenter  expressed  explicit  support 
for  JCAHO  being  recognized  as  an 
accreditation  organization.  A  few 
commenters  expressed  concern  about 
JCAHO's  current  performance  as  an 
accreditation  organization.  A  summary 
of  those  comments  are  as  follows: 

•  Statistics  show  that  when  JCAHO 
finds  fault  with  its  accredited  bcilities. 
the  problems  it  cites  are  usually  limited 
to  issues  of  recordkeeping  and 
documentation. 

•  Given  the  history  of  serious 
violations  of  many  JCAHO  accredited 
facilities,  close  scrutiny  of  JCAHO's 
requirements  and  survey  process  is 
necessary.  The  commenters  also 
expressed  concern  about  the  absence  of 
a  toll-firee  hotline  telephone  number  and 
the  unaffordable  fee  of  $100.00  that  the 
JCAHO  charges  the  public  and 
consumer  advocate  organizations  for 
information  pertaining  to  the  facilities  it 
accredits. 

Response:  We  will  examine  these 
issues  when  we  conduct  a  review  of  any 
accreditation  organization  requesting 
deeming  authority  or  through  the 
annual  deeming  authority  review  of 
these  organizations.  We  will  publish  a 
proposed  notice  in  the  Federal  Register 
describing  the  basis  for  granting  an 
accreditation  organization  deeming 
authority  and  provide  opportimity  for 
comment  We  will  subsequently  publish 
a  final  notice  in  the  Federal  Register. 
We  will  also  publish  a  notice  whenever 
deeming  authority  is  removed.  We  also 
note  that  section  1865(a)  of  the  Act 
already  gives  explicit  deeming  authority 
to  the  JCAHO  with  respect  to  hospitals, 
except  for  utilization  review 
requirements  and  any  standards 
promulgated  by  the  Secretary  that  are 
higher  than  JCAHO  accreditation 
requirements. 

Comment:  Nine  commenters  stated 
that  the  deeming  authority  apphcation 
process  should  be  outlined  in  the 
regulations  and  believed  that 
accreditation  organizations  that  have 
been  denied  approval  for  deeming 
authority  should  be  afforded  the 
opportunity  to  resubmit  their 
applications.  Additionally,  the 
commenters  recommended  that  a 
decision  on  all  applications  for  deeming 
authority  should  be  made  by  HCFA  no 
later  than  60  days  after  an  application 
is  filed  or  refiled. 


Response:  We  have  accepted  the 
comment  concerning  the  application 
process  and  inserted  the  application 
process  at  §  488.4  of  this  rule.  We  feel 
that  the  inclusion  of  the  application 
process  and  requirements  is  appropriate 
and.  by  specifying  those  items  Uie 
accreditation  organization  must  furnish, 
we  set  forth  additional  general  criteria 
that  will  be  used  in  evaluating 
applications  for  approval  of  deeming 
authority. 

We  do  not,  however,  agree  with  the 
recommendation  that  we  make  a 
decision  on  all  applications  for  deeming 
authority  within  60  days.  We  must 
reserve  the  right  to  establish  and  alter 
such  timeframes  to  assure  the  flexibility 
necessary  to  respond  appropriately  to 
applications  that  could  affect  large 
numbers  of  facilities. 

•  With  respect  to  the  application 
process,  accreditation  organizations 
wishing  to  apply  to  HCFA  for  "deeming 
authority"  must  provide  the  following 
information: 

•  The  provider  or  supplier  type(s)  for 
which  the  organization  is  requesting 
"deeming  authority"; 

•  A  detailed  comparison  of 
individual  accreditation  requirements 
with  the  equivalent  Medicare 
conditions;  i.e.,  crosswalk; 

•  A  description  of  the  accreditation 
organization's  automated  data  system, 
including  the  kinds  of  reports  and  tables 
generated  by  that  system; 

•  A  detailed  description  of  the  survey 
process,  including: 

— the  fi^quency  of  surveys; 

— whether  surveys  are  announced  or 

unannounced; 
copies  of  survey  forms  and  survey 

guidelines  and/or  instructions; 
— the  accreditation  survey  review 

process  and  decision-making  process; 

and 
— the  steps  taken  to  monitor  the 

correction  of  deficiencies; 

•  Detailed  information  about  who 
performs  accreditation  surveys, 
including: 

— the  size  and  composition  of 
individual  accreditation  survey  teams; 

— the  education  and  experience 
requirements  those  surveyors  must 
meet;  and 

— the  content  and  frequency  of  the  in- 
service  training  provided  to  survey 
personnel; 

•  Policies  and  procedures  regarding 
withholding  or  removal  of  accreditation 
status  for  facilities  that  fail  to  meet  the 
accreditation  organization's  standards, 
or  any  other  remedial  actions  taken  by 
the  organization  with  respect  to 
noncompliance  with  its  own  standards; 
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Current  procedures  employed  to 
investigate  complaints  against 
accredited  facilities; 

•  Duration  of  accreditation; 

•  A  listing  of  all  currently  accredited 
facilities  that  would  achieve  deemed 
status  upon  approval  of  deeming 
authority  and  the  expiration  date  of 
each  facility's  current  accreditation;  and 

•  Additional  supporting 
documentation,  including  an  agreement 
to  notify  HCFA  of  certain  events,  such 
as  the  removal  of  accreditation  from  a 
provider  or  supplier,  and  to  conform 
accreditation  requirements  to  changes  in 
Medicare  conditions. 

•  HCFA  will  notify  an  organization  if 
it  finds  that  additional  information  is 
required. 

•  The  accreditation  organization  will 
receive  a  formal  notice  from  the  HCFA 
Administrator  stating  whether  the 
request  for  "deeming  authority"  has 
been  approved  or  denied  and  an 
explanation  of  the  reasons  for  the 
denial. 

•  Approval  of  an  accreditation 
organization  will  be  for  a  six-year  term. 
We  have  established  a  six-year  terra  of 
approval  because  we  believe  it  would  be 
irresponsible  and  unreasonable  simply 
to  approve  an  organization  for  an 
indefinite  amount  of  time  and  not 
provide  for  further  comprehensive 
reviews.  Since  HCFA  has  discretionary 
authority  with  respect  to  the  approval  of 
accreditation  organizations,  we  must  be 
able  to  impose  reasonable  conditions, 
such  as  the  six-year  approval  term,  in 
order  to  ensure  the  health  and  safety  of 
patients  and  the  general  public. 

•  All  requests  for  "deeming 
authority"  should  be  mailed  to: 
Administrator,  Health  Care  Financing 
Administration,  room  700  East  High 
Rise  Building.  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 

•  A  national  accreditation 
organization  whose  request  for  deeming 
authority  has  been  denied  may  request 
that  its  original  application  be 
reconsidered  in  accordance  with  the 
procedures  in  this  rule  or  it  may 
resubmit  its  application  in  its  entirety  as 
soon  as  the  organization  has  made 
improvements  in  its  accreditation 
program  to  meet  Medicare  requirements. 

Comment:  Eight  commenters  stated 
that  it  is  not  clear  how  the  regulatory 
notice  provisions  would  apply  to 
individual  accreditation  organizations  at 
the  point  of.  or  during,  the  process  of 
application  for  deeming  authority. 
Specifically,  they  requested  clarification 
on: 

•  Whether  public  notice  would  be 
provided  at  the  point  an  organization 
applies  for  deeming  authority: 


•  Whether  public  notice  would  be 
provided  that  would  identify  the 
organizations  that  have  not  been  granted 
deeming  authority,  including  the  basis 
for  denial;  and 

•  Whether  there  would  be  an 
opportunity  for  public  comment  on 
applications  submitted  by  individual 
accreditation  organizations. 

Response:  Because  this  rule  could 
have  broad  applicability  with  respect  to 
potentially  large  numbers  of  affected 
health  care  providers,  facilities  and 
consumers,  we  are  enthusiastically 
committed  to  providing  adequate  notice 
and  comment  opportunities  with 
respect  to  the  approval  of  deeming 
authority  for  any  accreditation 
organization.  We  believe  that  the 
proposed  approval  of  deeming  authority 
for  an  accreditation  organization  should 
be  publicized  and  that  the  public  should 
be  offered  the  opportunity  to  comment 
on  the  proposed  approval  so  that  any 
final  determination  regarding  such 
approval  would  be  made  only  after 
consideration  of  all  information  and 
perspectives  provided  by  interested  and 
affected  pwrties. 

Therefore,  we  have  revised  the  final 
rule  to  provide  for  publication  in  the 
Federal  Register  of  a  proposed  notice 
with  comment  period  whenever  we 
determine  that  an  accreditation 
organization  has  demonstrated  that  it 
can  provide  reasonable  assurance  that 
the  entities  it  accredits  meet  the 
appropriate  Medicare  requirements  and 
the  rationale  for  the  determination.  At 
least  six  months  after  the  publication  of 
the  proposed  notice,  we  will  publish  a 
final  notice  before  any  approval  of 
deeming  authority  becomes  effective. 

Comment:  Four  commenters  believed 
that  the  proposed  regulations  should 
include  State  licensure  agencies  as 
organizations  that  can  be  approved  for 
"deeming  authority"  if  these  agencies 
have  both  survey  and  enforcement 
programs  that  meet  HCFA's  standards. 
The  commenters  also  believed  that 
when  the  proposed  regulations  are 
implemented,  the  State  should  be  given 
first  "refusal  rights"  for  recognition  as 
the  accreditation  organization  because 
State  agency  personnel  have  received 
training  on  the  survey  and  certification 
processes  and  are  knowledgeable  about 
the  Medicare  certification  requirements. 
One  commenter  also  believed  that  in 
some  situations  a  State  or  regional 
program  may  be  better  equipped  to 
understand  and  accommodate  State 
laws  when  ascertaining  compliance. 

Response:  We  cannot  accept  this 
comment  because  under  the  authority  of 
section  1865(a)  of  the  Act  HCFA  is 
permitted  to  grant  deeming  authority 


only  to  national  accreditation 
organizations. 

Comment:  One  commenter  indicated 
that  the  term  "national  accreditation 
organization"  needs  to  be  clarified. 

Response:  A  national  organization  is 
an  accreditation  organization  that  offers 
accreditation  services  that  are  available 
in  every  State  to  any  provider  or 
supplier  of  the  type  accredited  by  the 
organization  wishing  to  obtain 
accreditation  status. 

Comment.  Four  commenters  stated 
that  granting  authority  to  private 
accreditation  organizations  creates  a 
significant  potential  for  inhibiting 
redress  of  consumer  grievances  and  fails 
to  provide  sufficient  consumer  and 
beneficiary  representation. 

Response:  We  do  not  agree  with  this 
comment.  The  deemed  status  validation 
process  includes  a  complaint 
investigation  process.  As  indicated  in 
§  488.7(a)(2)  of  this  rule,  the  State 
survey  agency,  in  response  to  a 
substantial  allegation  of  noncompliance, 
surveys  for  any  condition,  or 
requirement  for  SNFs.  that  HCFA 
determines  is  related  to  the  allegation. 
We  have  defined  the  term  substantial 
allegation  of  noncompliance  to  mean  a 
complaint  from  a  variety  of  sources 
(including  complaints  submitted  in 
person,  by  telephone,  through  written 
correspondence,  or  in  newspaper  or 
magazine  articles),  or  any  other  source, 
that  reflects  on  the  health  and  safety  of 
patients  and  raises  doubts  as  to  a 
provider's  or  supplier's  compliance 
with  any  Medicare  condition  level 
requirement. 

Lk)mment:  One  commenter  urged  that 
HCFA  work  with  entities  such  as  the 
American  Hospital  Association,  the 
JCAHO.  the  College  of  American 
Pathologists,  the  American  Society  of 
Internal  Medicine,  and  the  Commission 
on  Office  Laboratory  Assessment,  all  of 
which  potentially  will  request  "deeming 
authority"  as  national  accreditation 
organizations;  the  commenter  added 
that  these  entities  have  the  knowledge 
and  expertise  to  provide  HCFA  with 
valuable  information  in  finalizing  these 
regulations.  Four  commenters  suggested 
that  HCFA  consult  with  professional 
organizations  to  investigate  alternatives 
to  the  proposed  20  percent  rate  of 
disparity.  The  commenters  suggested 
that  one  alternative  would  be  to  engage 
an  independent  body  to  undertake  a 
nation-wide,  on-site  review  of  a  sample 
of  the  facihties  accredited  by  an 
organization  and  report  its  findings  back 
to  HCFA.  The  commenters  believed  that 
such  an  approach  would  reduce  the 
impact  of  varying  State  standards  and 
survey  techniques  and  would  allow 
these  important  decisions  about 
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possible  withdrawal  of  deeming 
authority  to  be  based  on  a  larger  and 
more  diverse  national  sample. 

Response  The  standard  process  by 
which  we  respond  to  comments  on  a 
published  notice  of  proposed 
rulemaking  offers  an  efficient  and 
effective  means  to  request  and  obtain 
input  from  the  broadest  possible 
spectrum  of  the  public.  In  addition. 
there  will  be  a  proposed  notice 
published  in  the  Federal  Register,  and 
an  opportunity  for  comment  before  the 
final  approval  of  deeming  authority  for 
any  accreditation  organization.  To 
include  only  a  few  organizations  in 
draftmg  final  regulations  would,  at  best, 
be  soliciting  repetitive  and  subjective 
comments  from  these  parties,  and,  at 
worst,  allow  for  inequitable  opportunity 
of  certain  parties  to  influence  the 
agency's  reaction  to  public  comments 
and  the  ultimate  formulation  of  policy. 
We  will  not  allow  an  outside 
organization  to  develop  criteria  to 
measure  the  equivalency  of  standards 
nor  to  conduct  a  nationwide  validation 
activity  on  our  behalf  because  of  the 
importance  of  ensuring  sound, 
consistent,  national  policy  on  these 
issues. 

Comment:  One  comnienter  stated  that 
the  proposed  regulation  does  not  refer  to 
laboratories;  there  is  no  mention  of  how 
this  regulation  will  be  applied  and  its 
relationship  to  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CUA  88). 

Response:  We  acknowledge  the 
commenter's  concerns  that  the  proposed 
regulation  did  not  discuss  the  deeming 
of  accreditation  of  laboratories  in 
significant  detail  nor  does  it  explain  the 
relationship  between  this  rule  and  the 
implementation  of  the  requirements  of 
CLIA  '88. 

Regulations  implementing  CLIA  "88 
were  pubUshed  on  February  28. 1992 
(57  FR  7002)  and  Janu^- 19. 1993  (58 
FR  3215):  Medicare,  Medicaid  and  CLIA 
Programs;  Regulations  Implementing  the 
Clinical  Laboratories  Improvement 
Amendments  of  1988  (CUA  '88).  We 
also  published,  on  July  31. 1992,  a  rule 
entitled  HSQ-81-F;  Granting  and 
Withdrawal  of  Deeming  Authority  to 
Private  Nonprofit  Accreditation 
Organizations  and  of  CLL\  Exemption 
Under  State  Laboratory  Programs  (57  FR 
33992),  to  implement  CLIA  '88 
requirements  concerning  deeming 
authority  for  accreditation  organizations 
and  States  that  accredit  or  license, 
respectively,  laboratories.  CUA  '88  has 
specific  requirements  for  deeming 
laboratories  as  meeting  CLIA 
requirements  by  virtue  of  their 
accreditation  or  licensure. 


This  final  rule  includes  provisions 
only  with  respect  to  the  granting  and 
withdrawal  of  deeming  authority  to 
national  accreditation  organizations  for 
the  other  provider  and  supplier  types 
specified  in  the  proposed  rule,  and  only 
with  regard  to  non-laboratory  service 
requirements.  Of  the  provider  and 
supplier  types  for  which  national 
accreditation  organizations  may  apply 
for  approval  of  deeming  authority,  three 
have  condition  level  requirements  for 
laboratory  services:  hospitals;  long-term 
care  facilities;  and  ambulatory  surgery 
centers.  These  condition  level  Medicare 
certification  requirements  require  that  a 
laboratory  in  an  accredited  facility  meet 
the  applicable  requirements  for  a  CLIA 
certificate  and  that  the  CUA  approved 
laboratory  services  be  adequate  to  the 
needs  of  the  patients  in  the  facility.  For 
example,  once  the  CLIA  certification 
requirements  are  effective,  laboratories 
in  accreditated  hospitals  will  not  have 
deemed  status  by  virtue  of  their  hospital 
accreditation  by  JCAHO  or  AOA. 
Therefore,  a  national  accreditation 
organization  may  apply  for  deeming 
authority  for  all  conditions  for  these 
provider  types  under  this  rule. 
However,  if  an  organization  wishes  to 
have  deeming  authority  for  CLIA 
requirements,  it  must  make  separate 
application  for  that  approval  under  the 
laboratory  deeming  rule.  In  all  cases,  a 
provider  or  supplier  must  provide  CLIA 
certified  laboratory  services,  either 
directly  or  under  arrangement,  in  order 
to  meet  Medicare  certification 
requirements. 

Comment:  Two  commenters 
recommended  that  before  issuing  a  final 
regulation.  HCFA  should  commission 
an  independent  study  comparing  the 
private  accreditation  systems  (including 
their  ability  to  find  violations  that  affect 
patients'  health,  safety  or  welfare,  and  to 
secure  elimination  of  those  violations) 
and  the  certification  system  mandated 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1987  (OBRA  '87)  (a  system  that 
is  an  outcome-oriented  process  that 
evaluates  the  standard  of  care  fumi^ed 
to  residents  based  on  outcomes  of  care, 
protection  of  resident  rights,  emd  then 
ensuring  that  the  residents'  well-being  is 
not  compromised). 

Response:  As  provided  for  in  §  488.9 
of  this  rule,  each  accreditation 
organization  applying  to  HCFA  for 
deeming  authority  will  be  reviewed  on 
a  case-by-case  basis.  This  process  will 
evaluate  accreditation  systems  more 
effectively  than  doing  an  overall 
comparative  study.  HCFA's  evaluation 
of  accreditation  systems  does  not  focus 
on  the  relative  merits  of  one 
organization  against  another  but  on  each 


organization's  equivalency  to  the 
applicable  Federal  requirements. 

Comment:  Two  commenters  asked 
how  the  "deemed  status"  would  work 
when  a  nursing  home  participates  in 
both  Medicare  and  Medicaid  and 
questioned  whether  only  the  Medicare 
portion  would  be  "deemed"  if  it  had  a 
Medicare  distinct  part. 

Response:  Because  there  is  no 
statutory  authority  for  granting  deemed 
status  to  Medicaid  nursing  facilities,  the 
deemed  status  granted  by  an 
accreditation  organization  would  only 
apply  to  the  Medicare  certification  of  a 
dually  participating  facility  or  its  dually 
participating  distinct  part(s).  This  may 
result  in  multiple  surveys  if  any 
accreditation  organizations  request 
approval  to  grant  deemed  status  to 
nursing  homes  and  their  accredited 
facilities  participate  in  both  Medicare 
and  Medicaid.  One  survey  would  be 
conducted  by  the  accreditation 
organization  for  the  Medicare 
certification  and  another  survey  would 
be  conducted  by  the  State  survey  agency 
for  Medicaid  participation.  The  only 
instances  where  eligibility  for  Medicaid 
participation  can  be  established  through 
deemed  status  are  for  providers  and 
suppUers  that  are  only  required  under 
Medicaid  regulations  to  comply  with 
the  Medicare  participation  requirements 
for  that  provider  or  supplier  type.  In 
such  instances,  if  the  accreditation  body 
has  received  approval  of  deeming 
authority  under  Medicare,  and  if  the 
provider  or  supplier  is  deemed  to  meet 
Medicare  requirements  by  virtue  of  its 
accreditation  by  the  approved 
accreditation  body,  that  provider  or 
supplier  has  met  Medicaid 
requirements.  Under  present  Medicaid 
rules,  the  only  facilities  subject  to 
Medicare  participation  requirements  are 
hospitals,  home  health  agencies, 
laboratories  and  nn-al  health  clinics.  We 
have  revised  §§  488.5  and  488.6  to 
include  deeming  of  Medicaid  providers 
and  suppliers  where  applicable. 

OBRA  '87  Comments 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  (Pub.  L  100-203)  mandated 
nursing  home  reform  and  was 
comprised  of  numerous  provisions 
addressing  comprehensive  requirements 
for  resident  health,  safety  and  rights  in 
order  for  nursing  homes  to  participate  in 
Medicare  and  Medicaid.  OBRA  '87  also 
specified  an  innovative  survey  and 
enforcement  mechanism  to  ensure 
facility  compliance  with  these 
requirements.  We  received  several 
comments  about  how  our  proposed  rule 
is  affected  by  OBRA  '87  changes. 

Comment:  Twelve  commenters 
questioned  the  legality  of  "deemed 
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stahis"  and  its  consistency  with  the 
intent  of  the  nursing  home  reform 
provisions  of  OBRA  '87.  The 
commenters  believed  that  accreditation 
organizations  will  not  be  able  to 
demonstrate  that  their  standards  are 
equivalent  to  the  equivalent  standards 
of  OBRA  '87. 

Response:  Section  1865(a)  of  the  Act 
specifies  that  if  HCFA  finds  that  the 
accreditation  of  certain  listed  entities  by 
a  national  accreditation  organization 
provides  reasonable  assurance  that  the 
Medicare  conditions  imposed  on  those 
entities  are  met,  it  may  treat  such  an 
entity  as  meeting  those  conditions. 
Included  in  the  list  of  entities  in  section 
1865  of  the  Act  are  skilled  nursing 
facilities.  The  ability  of  an  accreditation 
organization  to  demonstrate  that  its 
standards  are  equivalent  to 
corresponding  standards  of  OBRA  '87 
cannot  be  ascertained  imtil  that 
organization  applies  for  deeming 
authority  and  HCFA  completes  a 
comparative  analysis.  Only  if  the 
accrediting  organization  conclusively 
demonstrates  that  its  standards  are  at 
least  equivalent  to  the  OBRA  '87 
requirements  for  skilled  nursing 
facihties  would  we  consider  granting 
deeming  authority  for  these  types  of 
facilities. 

OBRA  '87  made  sweeping  changes  in 
nursing  home  requirements,  survey  and 
enforcement,  with  which  an  accrediting 
organization  could  have  difficulty 
demonstrating  equivalence.  The  law 
requires  public  accountability  and 
access  to  pubhc  information  that  goes 
well  beyond  the  deeming  provisions  of 
the  statute  and  that  requires  State 
agencies  to  use  their  survey 
responsibilities  in  administering  a 
complex  system  of  quality  asstirance 
initiatives. 

The  likelihood  that  any  national 
accreditation  organization  will  request 
approval  of  deeming  authority  for  long- 
term  care  facihties  appears  to  be  low 
because  only  870  of  the  currently  16.297 
certified  long-term  care  facihties 
participate  only  in  the  Medicare 
program.  The  number  of  Medicare-only 
facilities  has  steadily  decreased  as  more 
facihties  elect  to  participate  in  both 
Medicare  and  Medicaid,  and  we 
anticipate  this  trend  continuing. 
Facilities  that  participate  in  both 
programs  may  decide  not  to  seek 
accreditation  for  purposes  of  deeming 
since  the  facihty  would  then  be  subject 
to  two  surveys;  that  is.  an  accreditation 
survey  for  deeming  of  the  Medicare 
requirements  and  a  survey  by  the  State 
agency  for  Medicaid  participation.  The 
increasingly  limited  nxmiber  of  facihties 
that  could  benefit  from  accreditation  for 
deeminp  purposes  would  make  an 


unattractive  market  for  accreditation 
organizations  as  the  survey  system 
necessary  to  support  a  deeming 
authority  program  would  prove  costly  to 
the  organization. 

Comment:  Six  commenters  expressed 
concern  that  accreditation  organizations 
would  not  be  required  to  use 
interpretive  guidelines  consistently  that 
were  developed  for  surveyors  to  sttrvey 
nursing  homes  and  home  health 
agencies. 

Response:  Although  the  use  of 
HCFA's  interpretive  guidehnes  would 
not  be  required,  the  accreditation 
organization  must  demonstrate  that  it 
can  provide  reasonable  assurance  that 
the  requirements  of  the  nursing  home 
reform  provisions  of  OBRA  '87  are  met. 
We  expect  an  accreditation  organization 
applying  for  deeming  authority  to  have 
siirvey  guidelines  and  procedures  that 
will  assure  consistent  application  of 
their  standards  and  provide  reasonable 
assiu-ance  to  HCFA  thai  the 
participation  requirements  would  be 
met  if  the  facihty  were  surveyed  for 
compliance  with  those  requirements. 

Comment:  One  commenter  suggested 
that  delegating  oversight  authority  to  an 
accreditation  body  is  not  sound  policy, 
especially  in  hght  of  changes  mandated 
by  OBRA  '87,  which  radically  revised 
how  we  determine  whether  a  nursing 
home  may  participate  in  Medicare  and 
Medicaid. 

Response:  Congress  has  granted 
deeming  status  to  JCAHO  since  the 
inception  of  the  Medicare  program. 
Congress  further  authorized  the 
Secretary  at  section  1865  of  the  Act  to 
permit  other  types  of  providers  and 
supphers  to  be  deemed  by  accreditation 
bodies  if  those  accreditation  bodies 
provide  reasonable  assurance  that  the 
applicable  participation  requirements 
are  met.  By  granting  deeming  authority 
the  Secretary  does  not  delegate 
oversight  authority.  The  oversight 
authorization  with  respect  to 
participating  facihties  remains  with 
HCFA,  who  may  take  enforcement 
actions  on  the  basis  of  surveys 
performed  by  the  accreditation 
organization,  the  State  survey  agency,  or 
both.  The  approval  of  deeming  authority 
for  OBRA  '87  nursing  home  provisions 
will  only  occiu-  if  an  accreditation  body 
apphes  for  such  deeming  authority  and 
provides  reasonable  assurance  that  its 
accredited  facihties  meet  the  OBRA  '87 
nursing  home  requirements. 

Comment:  Two  commenters  believe 
that  important  issues  such  as  improper 
and  overuse  of  chemical  and  physical 
restraints,  pharmacy  care  and  resident 
rights  could  easily  be  overlooked  by 
private  accreditation  organizations. 


Response:  As  we  have  stated  earlier, 
when  an  accreditation  organization 
requests  approval  to  grant  deemed 
status,  that  organization  must  provide 
reasonable  assurance  that  Federal 
requirements  for  each  type  of  provider 
to  which  it  wishes  to  grant  deemed 
status  will  be  met  and  that  it  can 
consistently  survey  accurately  for  those 
requirements.  If  these  assurances  are  not 
provided,  we  will  not  approve  the 
organization. 

Comment:  One  commenter  said -there 
appeared  to  be  a  direct  confhct  with 
OBRA  "87  provisions,  which  require  the 
imposition  of  incremental  fines  for 
repeated  or  uncorrected  deficiencies, 
and  the  concept  of  reasonable  assurance 
and  findings  of  significant  deficiencies 
that  appear  to  provide  for  an  acceptable 
level  of  noncompliance. 

Response:  There  is  no  acceptable  level 
of  noncompliance  with  Federal 
requirements.  Only  through  a  careful 
comparative  analysis  can  we  determine 
whether  an  accreditation  organization 
provides  reasonable  assiirance  that  all 
Federal  requirement*  are  met  by 
accredited  facihties.  We  will  not  grant 
approval  of  deeming  authority  to  any 
organization  whose  standards  or  survey 
process  permit  noncompliance  with  the 
apphcaWe  Federal  requirements.  The 
use  of  the  sanction  provisions  of  OBRA 
'87,  that  is.  denial  of  payment  for  new 
admissions,  civil  money  penalties, 
temporary  management,  etc.,  can  be 
used  in  addition  to  any  actions  an 
accreditation  organization  lakes  when  it 
finds  noncompliance,  because  the 
Omnibus  Budget  Reconcihation  Act  of 
1989  (OBRA  '89)  specifies  that  we  can 
take  action  based  on  an  accreditation 
organization's  findings.  Accordingly,  we 
may  impose  incrementally  more  severe 
fines  for  repeated  or  uncorrected 
deficiencies  cited  by  the  accreditation 
organization  in  its  survey 
documentation.  We  may  also  impose 
sanctions  based  on  our  own  survey 
when  HCFA  removes  a  provider's 
deemed  status.  For  cases  in  which 
HCFA  takes  an  adverse  action  based  on 
an  accreditation  organization's  findings. 
we  have  included  a  requirement  in 
§  488.4  that  in  its  application  for 
deeming  approval  an  accreditation 
organization  must  agree  to  permit  its 
surveyors  to  serve  as  witnesses. 

Comment:  One  commenter  stated  that 
since  no  final  rules  have  been  issued  to 
implement  any  OBRA  '87  provision, 
there  exists  no  basis  for  consideration  of 
granting  deemed  status  to  nursing 
facilities  and  home  health  agencies  at 
this  time. 

Response:  The  process  involved  in 
approving  accreditation  organizations 
for  deeming  purposes  does  not  require 
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that  the  provisions  of  OBRA  '87  be 
implemented.  We  will  grant  deeming 
approval  to  accreditation  organizations 
whose  accreditation  requirements  are 
equal  to  or  more  stringent  than  the 
requirements  we  have  in  effect  at  the 
time.  However,  we  do  note  that  the 
OBRA  '87  provisions  have  been 
included  in  several  regulations:  "BPD- 
396-FC:  Requirements  for  Long  Term 
Care  Facilities",  published  February  2, 
1989  (54  FR  5316).  "BPD-396-F: 
Requirements  for  Long  Term  Care 
Facilities",  published  on  September  26, 
1991  (56  FR  48826),  and  '•BPI>-76-F: 
Home  Health  Agencies:  Conditions  of 
Participation",  published  on  July  18, 
1991  (56  FR  32973). 

Comment:  One  commenter  believed 
that  approving  an  accreditation 
organization  that  uses  a  medical  model 
rather  than  patient  outcomes  is  contrary 
to  nursing  home  reform  provisions  of 
OBRA  "87,  which  stress  quality  of  life 
for  residents  and  pays  closer  attention  to 
social  and  emotional  needs. 

Response:  Although  historically 
accreaitation  organizations  have 
focused  on  compliance  with  process 
standards,  any  accreditation 
organization  seeking  approval  to  grant 
deemed  status  must  demonstrate  that  it 
has  requirements  equivalent  to  all  of  the 
HCFA  requirements  for  the  same  facility 
type,  including  those  addressing  social 
and  emotional  needs  and  patient 
outcomes  in  general.  We  also  expect  an 
organization  to  demonstrate  a  survey 
procedure  and  overall  philosophy 
compatible  with  the  OBRA  "87 
requirements,  which  mandated  a  survey 
process  that  evaluates  resident 
outcomes,  rather  than  focusing  on 
poUcies  and  procedures,  and  provides 
for  enforcement  sanctions  other  than 
termination  if  facilities  are  out  of 
compliance.  These  issues  will  be 
examined  when  an  organization  applies 
for  approval  to  grant  deemed  status  to 
any  type  of  provider  or  supplier. 

Comment:  Four  commenters 
expressed  concern  that  the  Joint 
Commission  routinely  announces  its 
surveys  three  months  in  advance,  which 
gives  facilities  ample  time  to  prepare  for 
the  accreditation  survey,  while  OBRA 
'87  requires  that  surveys  be 
unannounced  so  that  facilities  will  not 
be  able  to  cover  up  the  failings  and 
inadequacies  of  the  facility 
cosmetically. 

Response:  Any  accreditation 
organization  requesting  approval  to 
grant  deemed  status  must  assure  and 
demonstrate  to  the  Secretary  that  its 
surveys  conform  to  Federal  survey 
requirements.  In  fact,  our  policy  is  also 
to  announce  hospital  surveys.  We  vyrill 
examine  the  survey  process  of  any 


accreditation  organization  wishing  to 
grant  deemed  status  to  nursing  homes  to 
determine  if  it  includes  a  survey  policy 
consistent  with  the  requirements  of  the 
law  and  HCFA  operating  policy. 

Comment:  Fifteen  commenters 
believed  there  will  be  duplication, 
overlap  and  fragmentation  of 
responsibilities  if  the  Secretary  allows 
accreditation  organizations  to  grant 
deemed  status  to  nursing  homes  and 
home  health  agencies  (HHAs).  They 
argued  that  nursing  homes  and  HHAs 
would  have  to  be  licensed  by  the  State 
and.  additionally,  by  the  accreditation 
organization.  They  stated  that  these 
surveys  would  be  conducted  at  different 
intervals. 

Response:  In  nursing  homes  and 
HHAs.  State  licensure  and  HCFA 
surveys  are  separate  but  in  most  cases 
are  conducted  concurrently.  OBRA  '87 
requires  that  surveys  be  imannoimced 
and  allows  the  State  survey  agency  to 
conduct  a  survey  up  to  15  months  from 
the  last  survey  as  long  as  the  Statewide 
average  does  not  exceed  12  months.  Any 
accreditation  organization  requesting 
approval  would  likely  demonstrate  a 
similar  mechanism  to  assure  an 
unannounced  aspect  and  an  acceptable 
frequency  of  surveys,  and  we  are 
revising  S488.8(l)(ii)(B)  (proposed 
§488.9(l)(ii)(B))  to  cite  specifically 
whether  surveys  are  announced  or 
unannoimced  as  one  of  the  survey 
procedures  we  will  include  in 
determining  comparability. 

Comment:  Three  commenters  asked 
that  accreditation  organizations  be  held 
to  the  same  timeframes  for  conducting 
surveys  and  releasing  the  survey 
findings  to  providers  as  the  State  survey 
agency.  One  conunenter  further  asked 
that  the  length  of  accreditation  should 
be  flexible  based  on  the  bcility's  ability 
to  meet  standards;  another  expressed 
concern  that  accreditation  statiis  was 
generally  conferred  for  a  three-year 
period. 

Response:  Accreditation  organizations 
will  have  to  demonstrate  to  HCFA  that 
they  use  survey  processes,  survey 
frequencies  and  other  timeframes  that 
provide  reasonable  assurance  that 
Medicare  requirements,  whether 
designated  in  law,  regulations,  or 
manual  instructions,  are  met  for  the 
types  of  facilities  for  which  the 
accreditation  organization  is  seeking 
approval  to  grant  deemed  status.  The 
statute  does  permit  siirvey  intervals  of 
as  much  as  15  months  for  nursing 
homes  and  HHAs,  and  there  is  nothing 
to  preclude  such  intervals  from  being 
set  by  an  accreditation  organization 
based  on  the  facility's  past  performance. 
The  specific  timeframes  and  other 
procedures  used  by  an  accreditation 


organization  will  be  evaluated  by  HCFA 
during  the  application  process,  as  will 
the  mechanisms  used  by  the 
organization  to  monitor  facilities  and 
ensure  compliance  with  requirements 
during  the  periods  between  surveys. 
Coniment:  Twenty-one  commenters 

auestioned  the  advisability  of  dividing 
le  survey  and  enforcement  functions 
when  an  accreditation  organization  is 
approved  to  grant  deemed  status. 
Commenters  stated  that — 

•  The  quality  of  the  survey  will  be 
compromised  by  possible  differences  in 
interpretation  of  Federal  regulations. 

•  Survey  and  enforcement  processes 
are  inextricably  linked.  Results  of  the 
surveys  dictate  the  enforcement 
remedies,  and  enforcement  needs  must 
guide  the  survey  (i.e.,  assuring  that  the 
survey  documentation  will  withstand 
legal  challenges). 

•  When  the  survey  is  performed  by  an 
outside  entity,  there  will  be  no 
information  released  on  substandard 
faciUties  and  no  enforcement  actions 
taken  while  residents  live  in  poor 
quality  and  sometimes  life-threatening 
circumstances. 

•  Granting  approval  to  an 
accreditation  organization  undermines 
the  government's  ability  to  perform 
quality  assurance  and  protection  of 
nursing  home  residents  from  abuse  and 
neglect. 

Response:  All  accreditation 
organizations  must  provide  reasonable 
assurance  that  applicable  standards  will 
be  met,  as  ascertained  by  HCFA  through 
our  comparative  analysis,  before  an 
organization  will  be  approved  for 
granting  deemed  status.  Accreditation 
organizations  will  be  applying  their  own 
standards  and  will  not  be  interpreting 
Federal  regulations.  Further,  we  are 
authorized  to  accept  the  accreditation 
organization's  survey  as  our  own  in 
imposing  sanctions,  so  the  survey  and 
enforcementprocesses  remain  closely 
associated.  The  government  expects 
accreditation  organizations  to  enforce 
requirements  for  quality  assurance  and 
for  assuring  resident  protection.  The 
validation  activity  will  further 
demonstrate  whether  the  organization's 
application  of  its  standards  meets  HCFA 
enforcement  needs  and  provides 
reasonable  assurance  of  compliance. 
Additionally,  the  validation  authority 
for  State  survey  agencies  to  survey 
accredited  facilities  encompasses  both 
routine  validation  reviews  and  other 
reviews  stemming  from  complaints  and 
can  help  to  ensure  the  health  and  safety 
of  patients  and  residents.  Finally,  we 
can  require  accreditation  survey 
information  to  be  available  for 
substandard  facilities  to  the  extent  the 
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information  results  in  an  enforcement 
action. 

Comment:  Nine  commenters  stated 
that  the  proposed  rule  does  not  take  into 
account  the  interrelationships  of  the 
survey  to  other  critical  quality  assurance 
functions  and  that  no  accreditation 
organization  could  be  responsive  in  a 
consistent  and  timely  manner  to 
investigations  of  abuse  since  the 
accreditation  organization  would  not 
share  its  findings  and  has  no 
jurisdiction  or  authority  to  act  on  behalf 
of  someone  found  to  need  assistance. 
The  commenters  added  that,  although 
the  proposed  rule  requires  an 
accreditation  organization  to  have  the 
ability  to  investigate  complaints,  there  is 
no  requirement  for  the  investigations  to 
be  coordinated  with  other  responsible 
agencies. 

Response:  The  relationship  between 
an  accreditation  organization,  the  State 
ombudsman  for  long  term  care  and  the 
State  will  be  evaluated  to  assure  that  the 
accreditation  organization  meets  the 
coordination  requirements  of  OBRA  '87. 
We  will  consider  such  relationships  in 
determining  whether  the  organization 
that  seeks  deeming  authority  for  skilled 
nursing  facilities  has  a  survey  process 
that  provides  reasonable  assurance  that 
the  standards  dictated  by  OBRA  '87  and 
codified  in  section  1819(g)  of  the  Act 
will  be  met  and  should  therefore  be 
approved  for  deeming  authority. 
Specifically,  an  accreditation 
organization  seeking  approval  for 
skilled  nursing  facihties  will  be 
expected  to  have  procedures  in  place  to 
notify  the  State  ombudsman  when  it 
identifies  deficiencies  in  an  accredited 
facility  with  respect  to  its  accreditation 
standards  as  well  as  any  adverse  action 
taken  with  respect  to  the  facility's 
accreditation  status.  The  accreditation 
organization  will  also  be  expected  to 
notify  each  attending  physician  and  the 
State  board  that  licenses  nursing  home 
administrators  whenever  the 
accreditation  organization  identifies  one 
or  more  instances  of  substandard  care  in 
an  accredited  facility. 

Comment:  Two  commenters  believed 
that  granting  deeming  authority  to  an 
accreditation  organization  increases  the 
time  between  the  discovery  of  a 
deficiency  and  the  application  of  a 
remedy  because  the  survey  agency 
would  need  to  conduct  another  survey 
before  imposing  remedies. 

Response:  While  the  State  agency  is 
not  precluded  from  conducting  another 
survey.  Section  1865(b)  of  the  Act  as 
amended  by  section  6019(b)  of  OBRA 
'89  permits  HCFA  to  accept  the 
accreditation  organization's  findings  as 
its  own  and  impose  remedies 
immediately.  To  further  ensure  the 


protection  of  the  health  and  safety  of 
patients  and  residents  in  accredited 
facilities,  we  will  require  in 
§  488.4(b)(3)(vi)  an  approved 
accreditation  organization  to  agree  to 
notify  HCFA  within  ten  days  whenever 
it  identifies  a  deficiency  that  poses  an 
immediate  jeopardy  to  those  patients  or 
residents. 

Comment:  Two  commenters 
recommended  that  validation/complaint 
surveys  be  conducted  by  a  disinterested 
party,  such  as  the  Office  of  the  Inspector 
General,  and  not  by  HCFA  agents,  to 
yield  more  objective  and  fair  results. 

Response:  As  stipulated  in  Section 
1864(c)  of  the  Social  Security  Act.  there 
is  no  statutory  authority  for  the 
Secretary  to  delegate  this  function  to 
any  entity  other  than  the  State  survey 
agency. 

Comment:  One  commenter  believed 
that  if  more  than  one  national 
accreditation  organization  exists, 
competition  for  contracts  with  nursing 
homes  could  undermine  the  survey 
process  by  creating  a  potential  conflict 
of  interest  between  the  facility  and  an 
organization  that  accredits  it. 

Response:  Accreditation  is  strictly 
voluntary.  While  it  is  possible  that  a 
facility  could  "shop  around"  for  an 
accreditation  organization  whose 
standards  the  facility  could  meet,  if  the 
accrediting  organization  has  approval  of 
deeming  authority  its  standards  as  a 
whole  will  have  been  found  to  provide 
reasonable  assurance  that  equivalent 
Federal  requirements  would  be  met. 

Cost  Issues 

Comment:  One  commenter  believed 
that  diverting  survey  dollars  to  an 
accreditation  organization  would 
weaken  the  capacity  of  the  designated 
government  survey  agency  to  respond  to 
substandard  conditions. 

Response:  Accreditation  fees  for 
hospitals  have  always  been  an  allowable 
cost  under  the  Medicare  program  and 
included  in  a  facility's  indirect  costs  or 
in  its  prospective  payment  rate  for 
inpatient  services.  The  allowable  costs 
considered  reasonable  are  allocable  on 
the  basis  of  Medicare  patient  days  or  are 
reflected  in  a  hospital's  prospective 
payment  rate  for  inpatient  services.  This 
rule  will  not  divert  survey  dollars  or 
reduce  the  enforcement  funding  of 
survey  agencies.  The  level  of  funding  of 
the  State's  survey  agency  will  continue 
to  be  based  on  its  sur\'ey  and 
enforcement  workload.  Funding  of  State 
survey  agencies  will  be  commensurate 
with  workload  and  number  of  facilities 
involved  and  will  take  into  account  the 
responsibility  to  "respond  to 
substandard  conditions". 


Comment:  One  commenter  believed 
that  extending  an  accreditation  program 
to  nursing  homes  is  not  appropriate 
because  it  increases  the  administrative 
costs  of  regulating  nursing  homes.  He 
believed  these  funds  should  go  for 
direct  care  services  for  residents. 

Response:  As  explained  above, 
extending  an  accreditation  program  to 
nursing  homes  will  not  increase 
administrative  costs  since  the  Federal 
government  will  either  pay  the 
accreditation  fees  allocable  to  the 
Medicare  program  or  pay  the  cost  of  a 
State  agency  survey  of  the  facility. 

Comment:  Twenty  commenters 
believed  that  "deemed  status"  shifts 
costs  to  the  public  from  one  budget  to 
another.  They  stated  that  fees  to 
accreditation  organizations  are  paid  by 
providers,  which  are  in  turn  reimbursed 
for  their  expenses  as  part  of  their 
allowable  operating  costs  of  doing 
business.  The  commenters  were 
concerned  that  this  fee-for-service 
arrangement  reduces  public 
accountability  and  objectivity  and  that, 
consequently,  the  Federal  government 
will  still  be  paying  for  the  accreditation 
surveys. 

Response:  While  it  is  true  that 
accreditation  fees  are  considered  an 
allowable  cost,  those  costs  are  allocable 
on  the  basis  of  the  Medicare  population 
in  a  facility  or  are  reflected  in  the 
calculation  of  a  hospital's  prospective 
payment  rate  for  inpatient  services. 
Since  the  remaining  accreditation  costs 
will  be  borne  by  the  faciUty,  there  is  not 
a  dollar-for-dollar  shifting  of  sur\'ey 
costs.  We  will  evaluate  factors  such  as 
cost,  public  accountability,  conflict  of 
interest,  and  objectivity  through  the 
review  of  an  accreditation  organization's 
application  for  approval  of  deeming 
authority. 

Specific  comments:  The  following  are 
comments  we  received  on  specific 
regulatory  sections: 

§  401 .1 26    Information  or  records  that  are 
not  available. 

§401.133    Availability  of  official  reports  on 
providers  and  suppliers  of  services.  State 
agencies,  Intermediaries,  "and  carriers  under 
Medicare. 

Comment:  Twenty-seven  commenters 
believed  that,  based  on  the  OBRA  '87 
provisions  related  to  public 
accountability  and  access  to  public 
information,  all  survey  results, 
including  accreditation  surveys,  should 
be  made  available  to  allow  consumers  to 
make  comparative  judgements  about 
certified  providers  and  suppliers. 
Moreover,  the  commenters  believed  that 
the  accreditation  survey  confidentiality 
requirements  are  inconsistent  with 
OBRA  '87  provisions  on  disclosure  and 
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will  abridge  the  effectiveness  of 
ombudsmen  as  a  source  of  information 
about  a  facility. 

Response:  Section  1865(a)  of  the  Act 
prohibits  disclosure  of  accreditation 
surveys  or  related  information  by  the 
Secretary  except  to  the  extent  that  these 
surveys  and  information  relate  to  an 
enforcement  action  taken  by  the 
Secretary.  Copies  of  all  accreditation 
survey  information  will  be  available  to 
HCFA.  which  will  monitor  accreditation 
organizations  and  the  facilities  they 
accredit.  We  will  take  enforcement 
action  if  deBciencies  are  not  corrected 
by  the  facility;  the  accreditation  survey 
and  related  information  with  respect  to 
the  enforcement  action  will  be  available 
to  the  public.  In  this  way.  there  is  access 
by  the  public  to  information  about  poor 
performance  on  the  part  of  accredited 
entities.  Although  this  provision  at 
Section  1865(a)  of  the  Act  does  not 
speak  to  the  release  of  information  on 
good  performance  by  nursing  homes, 
the  primary  objective  of  the  nursing 
home  provisions  of  OBRA  '87  was  the 
protection  of  the  health  and  safety  of 
residents.  Disclosure  of  information  on 
poor  performers  that  the  public  would 
want  to  avoid  is  certainly  consistent 
with  that  objective  of  OBRA  '87.  While 
Section  1819(g)(5)(A)(i).  as  added  by 
OBRA  '87,  requires  us  to  make  available 
to  the  public  survey  and  certification 
information  about  all  SNFs  (not  only 
those  that  are  subject  to  enforcement 
actions).  Section  1819  of  the  Act 
mentions  only  surveys  conducted  by  the 
State  or  the  Federal  government  ana  is 
silent  on  those  conducted  by 
accreditation  organizations.  However, 
when  we  evaluate  an  accreditation 
organization's  application  for  deeming 
authority,  we  will  consider  all  of  the 
issues  raised  in  the  above  comment.  In 
addition,  while  Section  1865(a)  of  the 
Act  prohibits  us  from  disclosing 
accreditation  survey  information,  unless 
an  enforcement  action  is  taken  on  the 
basis  of  that  survey,  or  any  accreditation 
survey  of  a  home  health  agency,  there  is 
nothing  in  the  statute  to  preclude  the 
accrediting  organization  from  releasing 
this  information.  In  addition,  we  do  not 
prohibit  the  release  of  this  information 
by  the  individual  facilities.  The 
responsiveness  of  an  accreditation 
organization  to  public  inquiries  about 
surveys  of  individual  facilities,  or  a 
facility's  willingness  to  release  survey 
information,  are  factors  consumers  can 
consider  in  evaluating  the  facility. 
Based  on  these  factors,  the  consumers 
can  reach  their  own  conclusion  about  a 
facility's  performance  and  management 
philosophy,  and  the  relative  value  to 
consumers  that  accreditation  by  a 


certain  organization  may  have.  As 
mentioned  previously,  we  will  evaluate 
an  accreditation  organization's  level  of 
coordination  and  cooperation  with  State 
ombudsmen  programs  when  we  receive 
the  organization's  application  for 
deeming  authority. 

Finally,  where  ombudsmen  function 
as  an  agency  or  otherwise  are  under  the 
aegis  of  the  State  government,  Federal 
law  does  not  preclude  the  enforcement 
of  State  laws  requiring  the  disclosure  of 
accreditation  information,  for  example, 
under  State  licensure  programs. 

Comment:  One  commenter  requested 
clarification  on  the  kinds  of  actions 
HCFA  will  consider  as  "enforcement 
actions"  under  §401. 126(b)(2)(B)  of  this 
rule. 

Response:  An  enforcement  action  may 
include  any  action  the  Secretary  takes  in 
response  to  noncompliance  with 
Federal  requirements.  Such  sanctions 
include  termination  and  othei  remedies 
that  are  alternatives  to  termination.  We 
have  amended  the  text  at 
§§  401.126(b)(2)(B)  and  401.133(d)  to 
include  some  examples  of  enforcement 
actions. 

Comment:  Two  commenters 
recommended  that  §401. 133(d)  be 
revised  to  require  (rather  than  allow)  the 
Secretary  to  release  the  accreditation 
survey  and  related  information  upon 
request.  The  commenters  believed  that 
this  change  is  needed  to  achieve 
equivalency  to  the  current  Federal 
survey  policy. 

Response:  We  accept  this 
recommendation  and  have  amended  the 
text  at  §410.133  (d)  and  (e)  to  state  that 
HCFA  will  release  the  information, 
rather  than  that  we  may  release  it.  We 
are  also  changing,  in  other  sections,  all 
references  to  "the  Secretary"  to  "HCFA" 
to  correspond  to  other  HCFA 
regulations.  For  consistency  with  the 
release  of  accreditation  surveys  of 
entities  other  than  HHAs,  in  paragraph 
(e)  we  will  require  the  release  of  HHA 
surveys  only  upon  written  request. 

Comment:  Two  commenters  objected 
to  the  proposed  provisions  in  §§  401.126 
and  401.133,  which  state  that  the 
Secretary  may  release  the  accreditation 
survey  of  any  home  health  agency.  One 
commenter  believed  that  in  accordance 
with  Section  1864(a)  of  the  Act.  the 
Secretary  Is  authorized,  at  most,  to 
release  only  certain  accreditation  survey 
information  concerning  significant 
deficiencies  with  respect  to  patient  care 
to  the  State  survey  agencies  so  that  they 
may  make  that  information  available 
over  the  home  health  hotline.  The 
conunenters  believed  that  the  disclosure 
of  home  health  agency  accreditation 
survey  information  should  be  similar  to 


disclosure  for  other  providers  or 
suppliers. 

Response:  Section  lB65(a)  explicitly 
prohibits  the  Secretary  from  disclosing 
the  accreditation  survey  released  to 
HCFA  by  any  accreditation  organization 
for  any  entity  other  than  a  survey  with 
respect  to  a  home  health  agency  (except 
that  the  Secretary  may  disclose  survey 
results  and  information  related  to  the 
survey  for  any  type  of  facility  to  the 
extent  that  the  survey  and  additional 
information  are  related  to  an 
enforcement  action  the  Secretary  takes). 
Accordingly,  the  law  does  not  prohibit 
the  Secretary's  disclosure  of 
accreditation  surveys  of  home  health 
agencies.  Therefore,  based  on  the  law. 
we  do  not  accept  these  comments. 

Section  488.1 — Definitions 

Comment:  Four  commenters 
recommended  that  the  definition  of  a 
substantial  allegation  be  revised  to 
define  the  sources  of  complaints  more 
specifically.  The  commenters  believed 
that  the  revision  will  reduce  instances 
of  rumor  and  speculation. 

Response:  We  do  not  agree  that 
specifying  or  explaining  5ie  sources  of 
complaints  in  regulations  will  reduce 
unsubstantiated  allegations.  Our 
administrative  procedures  manuals 
provide  guidance  to  Federal  and  State 
surveyors  to  evaluate  all  complaints. 
Those  complaints  that  pertain  to  charges 
and  billing,  health  insurance  coverage, 
and  personal  complaints  that  are  clearly 
subjective  are  not  authorized  for 
investigation.  We  believe,  however,  that 
all  complaints,  regardless  of  the  source, 
concerning  the  quality  of  care  and  other 
participation  requirements  must  be 
investigated.  Specific  investigative 
procedures  are  included  in  the 
procedure  manuals.  However,  writing 
regulations  to  this  level  of  specificity 
would  unnecessarily  limit  HCFA's 
flexibility  in  applying  its  administrative 
policies. 

Comment:  One  commenter  asked  that 
we  define  the  term  "reasonable 
assurance"  as  specified  in  section  1865 
of  the  Act  and  as  it  relates  to  the 
accreditation  process  in  §488.1. 

Response:  We  have  accepted  this 
comment  and  are  defining  "reasonable 
assurance"  in  §  488.1  to  mean  that  an 
accreditation  organization  has 
demonstrated  to  HCFA  that  its 
standards,  taken  as  a  whole,  are  at  least 
as  stringent  as  those  established  by 
HCFA.  taken  as  a  whole.  This  does  not 
mean  that  the  requirements  of  the 
accreditation  organization  must  be 
identical  to  HCFA  requirements.  The 
accreditation  requirements  may  vary 
from  and  be  organized  differently  than 
the  Federal  requirements  for  a  specific 
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service  or  facility.  It  is  possible  that  an 
accreditation  organization  may  impose 
less  stringent  requirements  in  one  area 
that  are  balanced  by  more  stringent 
requirements  in  a  closely  related 
requirement  elsewhere  in  the  standards. 
The  main  consideration  in  determining 
reasonable  assurance  is  the  level  of 
protection  afforded  to  the  accredited 
facility  on  the  basis  of  the  accreditation 
requirements  taken  as  a  whole.  We  have 
revised  the  proposed  §  488.6  to  reflect 
this  poUcy. 

Comment:  One  commenter  stated  that 
a  definition  for  "pattern  of  increasing 
disparity"  should  be  developed. 

Response:  We  have  deleted  references 
to  increasing  rate  of  disparity  and  have 
revised  our  approach  in  using  the  rate 
of  disparity  in  determining  whether  a 
comprehensive  review  of  an 
accreditation  organization's  deeming 
authority  should  be  undertaken.  As 
provided  in  the  final  rule,  at  the  close 
of  a  validation  review  period,  we  will 
evaluate  the  findings  of  the  vahdation 
program,  including  the  rate  of  disparity. 
If  the  rate  of  disparity  is  20  percent  or 
more,  we  will  initiate  a  deeming 
authority  review.  On  the  basis  of 
validation  review  findings  where  the 
rate  of  disparity  is  less  than  20  percent, 
we  may  implement  deeming  authority 
review  if  the  validation  review  findings 
indicate  widespread  or  systematic 
problems  in  an  organization's 
accreditation  process  that  provide 
evidence  that  there  is  no  longer 
reasonable  assurance  that  accredited 
entities  meet  Medicare  requirements. 

Section  488.5— Effect  ofJCAHO  orAOA 
Accreditation  of  Hospitals 

Comment:  Two  commenters  stated 
that  under  §  488.5(b)  all  accreditation 
findings  for  any  hospital  should  be 
automatically  released  to  HCFA. 

i?esDo/ise.- Section  1865(a)  of  the 
Social  Security  Act  provides  that  only  if 
an  accredited  hospital  authorizes  the 
accreditation  organization  to  release  its 
most  recent  accreditation  survey  will  a 
hospital  be  deemed  to  meet  the 
Medicare  requirements.  The  regulation 
at  §  488.5(b)  simply  restates  this 
statutory  provision.  We  will  determine 
administratively  when  and  under  what 
circumstances  (e.g.,  validation  survey, 
complaint  investigation,  enforcement 
action,  etc.)  we  will  exercise  our  rights 
to  secure  this  information  as  we  do  not 
necessarily  have  a  need  for  records  of  all 
accreditation  svuveys. 

Comment:  One  commenter  beUeved 
that  a  provision  needs  to  be  included  in 
S  488.5  that  requires  providers  and 
suppliers  to  report  substandard 
surveyors  and  erroneous  accreditation 
survey  reports  to  HCTA. 


Response:  Surveyor  performance  and 
accuracy  of  accreditation  survey  reports 
are  issues  that  will  be  evaluated  as  part 
of  the  validation  review  process.  When 
reviewing  the  performance  and  accuracy 
as  part  of  the  comparability  review 
process,  we  will  ensure  that  an 
accreditation  organization  has  a  quality 
control  process,  and  evaluate  the 
effectiveness  of  that  process. 

In  determining  whether  the 
accreditation  organization  provides 
reasonable  assurance  that  Medicare 
requirements  are  met,  HCFA  will  review 
how  the  organization  assures  its 
surveyors  are  competent  and  that  survey 
results  are  accurate.  For  this  reason,  we 
have  declined  to  accept  this  comment. 
In  addition,  affected  providers  will  have 
the  opportunity  to  comment 
prospectively  on  the  survey  process  and 
personnel  quahfications  at  the  time  the 
proposed  notice  of  approval  is 
published.  Finally,  there  is  nothing  to 
preclude  any  provider  from  notifying 
HCFA  or  the  accreditation  organization 
whenever  the  provider  encounters 
problems  in  the  accreditation  process  or 
survey  personnel. 

Section  488.6— Other  National 
Accreditation  Programs  for  Hospitals 
and  Other  Providers  and  Suppliers 

Comment:  Seven  commenters 
disagreed  with  the  proposed  provision 
in  §  488.6  that  permits  partial 
accreditation  for  providers  that  meet 
"any  or  all  of  the  Medicare  conditions". 
The  commenters  believed  that  such 
services  as  dietary,  nursing,  assessment, 
and  quahty  of  care  are  all  interrelated. 
They  stated  that  imder  an  outcome- 
oriented  system,  a  surveyor  must  look  at 
the  whole  picture  before  determining 
compliance;  partial  accreditation  would 
segment  the  information  available  to  the 
public  and  segment  enforcement  efforts. 

Response:  The  term  partial 
accreditation  is  misleading.  We  have  no 
authority  over  the  services,  facilities,  or 
requirements  that  an  accreditation 
organization  chooses  to  evaluate  and 
accredit.  Based  on  an  organization's 
scope  of  interest,  we  could  be  faced 
with  the  issue  of  partial  deeming.  We 
agree  with  the  commenters  that  this 
concept  could  be  problematic.  As  the 
commenters  point  out.  many  of  the 
participation  requirements  are 
inextricably  related  and  cannot  be 
properly  evaluated  without  careful 
examination  of  the  related  requirements. 
We  also  believe,  however,  that  there 
could  be  effiective  accreditation 
organizations  whose  standards  address 
individual  participation  requirements  or 
groups  of  requirements  that  are  less  than 
the  full  range  of  requirements  that  a 


specific  facility  type  must  meet  in  order 
to  participate  in  the  Medicare  program. 

The  statute  gives  the  Secretary 
explicit  authority  to  deem  compliance 
with  "any  or  all"  of  the  Medicare 
conditions  if  equivalent  accreditation 
standards  are  met.  While  we  can  see  no 
advantage  to  recognizing  partial 
accreditation  at  this  time,  the  authority 
to  do  so  is  reflected  in  this  rule. 
Deeming  comphance  with  only  a 
portion  of  the  Medicare  certification 
requirements  could  create  an  extreme 
administrative  burden,  but  it  can  also 
provide  the  necessary  flexibihty  to 
administer  the  certification  program 
effectively.  In  addition  to  those  cases 
where  the  accreditation  organization 
accredits  less  than  the  full  range  of 
Federal  requirements,  there  are  those 
instances  where  we  have  imposed 
specific  requirements  that  are  more 
stringent  than  comparable  requirements 
imposed  by  an  accreditation 
organization.  In  such  cases,  deeming 
authority  for  the  majority  of  the 
requirements  could  be  an  effective 
device  that  allows  us  or  our  agent  to 
survey  directly  for  some  requirements 
and  to  allow  for  the  deeming  of  others 
by  a  specific  entity. 

For  example,  currently  accredited 
psychiatric  hospitals  are  deemed  to 
meet  all  of  the  hospital  conditions  for 
participation  except  the  special 
psychiatric  hospital  staffing  and  records 
requirements,  which  HCFA  surveys 
through  other  means.  Other  similar 
arrangements  could  prove  desirable,  and 
we  must  maintain  the  authority  to 
exercise  flexibility  in  the  scope  of 
deeming  authority  that  is  approved. 

Comment:  Two  commenters  strongly 
recommended  that  the  proposed 
deletion  of  the  informal  review  process 
currently  specified  in  §  488.6(f)  be 
retained  and  extended  to  all  providers 
whether  or  not  they  are  accredited. 

Response:  We  do  not  accept  this 
comment.  As  indicated  in  the  preamble 
of  the  proposed  regulation,  we  will 
implement  a  uniform  appeals  process 
for  both  accredited  and  nonaccredited 
providers  and  suppliers.  Eliminating  the 
informal  review  process  for  accredited 
providers  and  supphers,  which  is  not 
available  to  nonaccredited  providers 
and  supphers,  is  part  of  our  effort  to 
establish  this  uniform  appeals  process. 

Comment:  One  commenter  believed 
that  the  proposed  language  in  §  488.6 
deviates  substantially  from  the  intent  of 
the  language  specified  in  section  1865  of 
the  Act.  The  commenter  recommended 
that  the  language  in  §  488.6  be  changed 
to  specify  that  conditions  precedent  to 
accreditation  recognition  by  HCFA 
include  the  requirement  that  the 
accreditation  organization  demonstrate 


61828    Federal  Register  /  Vol.  58.  No.  224  /  Tuesday.  November  23.  1993  /  Rules  and  Regulations 


that  it  imposes  the  Medicare 
condition(s)  or  other  requirements  that 
serve  substantially  the  same  purpose  or 
standards  that  HCTA  determines  are  at 
least  equivalent  to  the  Medicare 
standards  imposed  by  HCFA. 

Response:  Section  488.9  satisfies  the 
intent  of  the  law  by  outlining  the 
general  criteria  an  accreditation 
organization  must  meet  in  order  to 
provide  reasonable  assurance  to  HCTA 
that  its  standards  are  equivalent  to  those 
standards  estabhshed  by  HCFA. 
Therefore,  we  are  not  revising  §  488.6  as 
suggested. 

§  488.7— Validation  Survey 

Comment:  Two  commenters 
supported  the  use  of  private 
accreditation  survey  results  as  the  basis 
for  triggering  a  validation  survey  but 
strongly  objected  to  the  initiation  of 
enforcement  actions  based  on  an 
accreditation  survey  without 
independent  verification  of 
noncompliance  through  a  Medicare 
survey. 

Response:  Under  section  8019(b)  of 
OBRA  '89  HCFA  may  use  a  validation 
survey,  an  accreditation  survey,  or  other 
information  related  to  the  survey  to 
determine  that  a  facility  does  not  meet 
the  Medicare  conditions  of 
participation.  HCFA  may,  based  on  the 
results  of  an  accreditation  survey, 
remove  "deemed"  status  and  initiate  an 
enforcement  action  against  a  facility 
based  simply  on  a  review  of  the 
accreditation  organization's  documents. 
Such  immediate  action  is  necessary  to 
protect  the  health  and  safety  of  patients 
and  residents  in  accredited  facilities. 

Comment:  One  commenter  beheved 
that  significant  deviations  currently 
exist  among  regional  offices  and 
between  regional  offices  and  HCFA 
central  office  concerning  the 
interpretations  of  the  conditions  of 
participation  and  that  HCFA  has  not 
given  instructions  to  its  own  surveyors 
on  when  to  cite  standard  versus 
condition  level  deficiencies.  He  stated 
that  surveyors'  classifications  of 
deficiencies  vary  and  will  likely 
continue  to  do  so  until  HCFA  develops 
more  specific  instructions  on  weighing 
systems  for  establishing  consistency. 

Response:  The  HCFA  survey  and 
certification  procedures  applied  by  the 
State  survey  agencies  and  Federal 
surveyors  are  not  the  subject  of  this  rule. 
However,  we  point  out  that  the  survey 
and  certification  process  includes 
review  mechanisms  to  ensure  that 
surveyors,  in  exercising  their  best 
professional  judgement  in  identifying 
and  citing  deficiencies,  are  consistent  in 
their  application  of  the  requirements. 
Based  on  our  experience  in  evaluating 


State  agency  performance,  we  disagree 
with  the  comment  that  HCFA  and  the 
State  agency  survey  are  inconsistent 
with  respect  to  citing  defidendes. 

Comment:  One  commenter  believed 
that  providers  certified  on  the  basis  of 
"deemed  status"  should  be  allowed  to 
request  a  review  by  the  State  agency  or 
the  HCFA  siweyors  where  accreditation 
findings  indicate  deemed 
noncompliance  with  Federal  conditions; 
in  such  cases,  the  State  or  regional  office 
surveyors  could  confirm  the 
accreditation  organization's  findings  or 
conclude  that  Federal  requirements  are 
met  whether  or  not  all  standards  of  the 
accreditation  organization  are  met. 

Response:  The  law  provides  no 
authority  for  providers  or  suppliers 
certified  on  the  basis  of  "deemed  status" 
to  choose  to  have  a  State  survey  when 
accreditation  findings  indicate 
noncompliance  with  accreditation 
standards  and.  therefore,  presumed 
noncompliance  with  Federal 
requirements.  Only  HCFA  has  the 
huthority  to  determine  which 
accreditation  siurey  results  will  be 
validated.  A  State  agency  survey  will  be 
available  to  a  fadlity  if  the  facility 
voluntarily  discontinues  its 
accreditation  status  or  loses  its 
accreditation  due  to  noncompliance 
with  accreditation  requirements  and 
formally  requests  certification  by  the 
survey  agency.  Otherwise,  State  agency 
surveys  of  accredited  fodlities  wiU  be 
done  on  a  sample  basis  or  in  response 
to  complaints,  as  explained  below. 
Except  in  the  situations  noted  above, 
neithei-  HCFA  nor  the  State  agency  will 
intervene  in  any  dispute  between  an 
accreditation  organization  and  its 
accredited  providers  or  facilities. 

Somment:  Two  commenters 
questioned  whether  the  terms 
"significant  defidendes"  and 
"reasonable  assurances  that  conditions 
were  met  to  the  extent  appropriate" 
allow  an  acceptable  amount  of  fadlity 
noncompliance  with  HCFA 
requirements. 

Response:  We  do  not  agree  with  this 
comment.  As  we  Indicated  in  the 
preamble  of  the  proposed  regulations,  it 
is  in  the  public's  interest  to  follow  up 
any  defidency  serious  enough  to 
threaten  a  provider  or  supplier's 
partidpation  in  the  Medicare  program 
and  we  are  revising  the  proposed 
regulations  at  §  488.7(a)  to  permit  us  to 
survey  in  response  to  substantial 
allegations  of  any  deficiencies  (instead 
of  significant  defidendes).  We  have  no 
authority  to  change  the  statutory 
provision  that  requires  "reasonable 
assurances  that  conditions  were  met  to 
the  extent  appropriate".  However,  we 
believe  the  criteria  for  determining 


reasonable  assurance,  as  presented  in 
this  final  rule,  will  assure  that 
accredited  fadlities  meet  Medicare 
requirements.  Our  evaluation  of  an 
accreditation  organization  will 
determine  the  equivalency  of  the 
accreditation  organization's  facility 
standards,  taken  as  a  whole,  and  its 
survey  and  inspection  requirements  to 
the  applicable  Federal  requirements. 
Equivalency  means  that  the 
organization's  requirements  correspond 
to  and  provide  at  least  the  same 
protection  as  the  applicable  Medicare 
condition  level  requirements 
established  by  HCFA.  It  is  acceptable  for 
an  accreditation  organization's 
requirements  to  vary  fi-om  and  be 
organized  differently  from  the  HCFA 
requirements,  as  long  as  all  of  the 
accreditation  organization's 
requirements,  taken  as  a  whole,  are  at 
least  equal  to  the  HCFA  requirements, 
taken  as  a  whole. 

Comment:  One  commenter  believed 
that  §  488.7(b)(1).  which  requires  the 
provider  or  supplier  to  authorize  the 
release  of  its  survey  to  HCFA,  should  be 
deleted  because  it  is  redundant  of 
§§  488.5(b)  and  488.6(b). 

Response:  We  agree  with  the 
commenter  that  the  provision  at 
§  488.7(b)(1)  is  essentially  duplicative  of 
the  provisions  at  §§  488.5(b)  and 
488.6(b)  and  have  deleted  that 
provision.  To  conform  to  the 
requirements  of  the  statute,  we  have 
revised  §§  488.5(b)  and  488.6(b)  to 
refled  that  a  hospital  or  other  facihty 
deemed  to  meet  Medicare  requirements 
by  virtue  of  accreditation  must 
authorize  the  release  of  its  accreditation 
survey  to  the  State  survey  agency  as 
well  as  to  HCFA. 

Comment:  One  commenter  stated  that 
§  488.7(a)(1)  of  the  proposed  regulation 
should  be  amended  to  allow  the 
validation  survey  to  focus  on  specific 
conditions  when  appropriate.  This 
validation  survey  approach  was 
permitted  in  a  HCFA  letter  to  the  Joint 
Commission. 

Response:  We  agree  with  the 
commenter  and  have  revised  the 
regulation  at  §  488.7(a)(1)  to  refled  that 
the  vahdation  survey  may  be  focused  on 
spedfic  conditions  or  requirements 
when  appropriate. 

Comment:  One  commenter  stated  that 
the  proposed  regulation  does  not  require 
validation  surveys  to  be  conducted  with 
sufficient  frequency,  according  to 
accepted  sdentific  standards.  Another 
commenter  stated  that  under  §  488.7(a). 
HCFA  should  condurt  validation 
surveys  within  60  days  of  the  latest 
accreditation  organization  report  to 
ensure  the  accuracy  of  the  survey. 
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Response:  Historically,  the 
establishment  of  time  limits  for 
performing  validation  surveys  of 
hospitals  has  been  included  within 
HCFA's  internal  opwrating  instructions. 
Sudi  time  limits  and  procedures  are 
subject  to  adjustment  in  response  to 
changes  in  workload,  staff  resources, 
etc..  as  well  as  statistical  reliability.  The 
maximum  allowable  timeframe 
provided  in  our  instruction  manual  for 
the  interval  between  an  accreditation 
survey  and  a  corresponding  validation 
survey  is  60  days.  However,  based  on 
recently  revised  procedures,  we  will 
also  include  in  the  representative 
sample  of  facilities  for  validation 
surveys  facilities  that  have  not  had  a 
recent  accreditation  survey  (i.e..  those 
that  are  at  the  midpoint  of  their 
accreditation  cycle).  When  a  validation 
survey  is  scheduled  in  a  facility  that  has 
not  had  a  recent  accreditation  survey, 
the  State  agency  will  be  directed  to 
perform  the  survey  within  60  days  of 
the  survey  request.  We  anticipate 
maintaining  this  threshold  for 
accredited  providers  and  suppliers 
subject  to  a  validation  survey. 
Comment:  One  commenter 
recommended  that  HCFA  clarify  in 
§  488.7(e)(3).  which  concerns  once  again 
permitting  deeming  of  a  provider  or 
supplier  if  we  find  it  meets  all  the 
Medicare  conditions,  what  effect 
condition  level  deficiencies  will  have 
on  reimbursement.  The  commenter 
stated  that  current  HCFA  policy  allows 
laboratories  not  in  compliance  with 
Medicare's  conditions  of  participation 
to  be  reimbursed  for  a  period  of  time 
when  plans  of  correction  are  being 
implemented.  He  added  that, 
accordingly.  HCFA's  administrative  and 
operating  procedures  concerning 
termination  and  reinstatement  should 
be  included  in  the  preamble. 

Response:  Reimbursement  and 
laboratory  issues  do  not  come  under  the 
purview  of  this  rule.  Provider  and 
supplier  termination  and  reinstatement 
procedures  are  addressed  in  part  498. 
which  addresses  appeals  procedures. 
The  removal  of  a  provider's  or 
supplier's  deemed  status  by  HCFA  for 
condition-level  deficiencies  is  the 
customary  first  step  in  the  termination 
process.  HCFA  procedures  provide  for  a 
23  or  90  day  timeframe  for  termination 
depending  on  the  scope  and  severity  of 
the  cited  deficiencies.  Providers  and 
suppliers  who  are  able  to  address  the 
deficiencies  to  HCFA's  satisfaction 
before  the  effective  date  of  the  proposed 
termination  are  not  terminated. 

Comment:  One  commenter  beheved 
that  in  §  488.7(a)  (which  Usts  the  criteria 
under  which  we  will  review  a  national 
accreditation  organization)  the  makeup 


of  the  team  that  will  conduct  any 
vahdation  surveys  should  be  specified- 
section  1819  of  the  Act.  for  example, 
recognizes  the  importance  of  specifying 
the  makeup  of  the  survey  team. 

Response:  We  do  not  accept  this 
comment  because  we  want  to  maintain 
the  flexibility  to  ensure  that  the  specific 
composition  of  validation  survey  teams 
is  appropriate  to  the  type  of  facility  and 
to  the  circumstances  of  survey.  For 
example,  a  complaint  survey  may  be 
partial,  focusing  on  certain  requirements 
and  may  not  require  a  full  team. 

Comment:  Six  commenters  stated  that 
the  Joint  Commission  accreditation 
problems  identified  in  testimony  before 
the  Subcommittee  on  Health  of  the 
House  Committee  on  Ways  and  Means 
held  in  June  1990  have  not  been 
adequately  addressed  in  the  proposed 
regulation.  One  of  the  commenters 
believed  that,  based  on  this  testimony, 
§  488.7(a)  should  be  amended  to  include 
the  following:  (a)  A  minimum  of  five 
percent  of  all  accredited  providers  of 
each  provider  type  for  each  approved 
accreditation  organization  will  receive  a 
validaUon  survey:  (b)  the  rule  should 
specify  that  a  full  survey  shall  be 
conducted  for  every  instance  in  which 
the  State  agency  substantiates  a 
complaint  regarding  inappropriate 
treatment  or  inadequate  quality  of  care; 
and  (c)  the  terms  "substantial 
allegations  of  significant  deficiencies" 
should  be  changed  to  read,  "a 
substantial  allegation  validated  by  the 
State  survey  agency."  The  commenter 
thought  that  more  than  one  allegation  is 
not  necessary  and  the  term  "significant 
deficiencies"  is  very  subjecUve  and  is 
not  defined. 

Response:  In  determining  whether  an 
accreditation  organization  provides 
reasonable  assurance  of  comphance 
with  Medicare  requirements,  all  aspects 
of  its  survey  and  accreditation  process 
will  be  subjected  to  examination. 
Concerning  the  size  of  the  validation 
sample,  we  note  that  the  statute  does 
not  require  a  particular  sample  size  for 
validation  surveys,  and  we  do  not 
beheve  it  is  necessary  to  establish  such 
a  sample  size  through  regulation. 
Further,  §  488.7(a)(2)  specifically  states 
that  "If  the  State  survey  agency 
substantiates  a  deficiency  *  •  *  the 
State  conducts  a  full  Medicare  survey." 
Accordingly,  any  substantiated 
instances  of  inappropriate  treatment  and 
inadequate  care  would  trigger  a  full 
Medicare  survey.  As  we  have  indicated 
earUer  we  are  deleting  references  to 
significant  deficiencies  because  we 
believe  it  is  in  the  pubUc's  interest  to 
follow  up  any  alleged  deficiency  with 
respect  to  Medicare  requirements.  We 


have  amended  §  488.7(a)  of  the  rule  to 
reflect  this  policy. 

Comment:  Three  commenters 
recommended  that  §  488.7(d)  be  revised 
to  reflect  that  accredited  facilities  found 
out  of  compliance  with  Medicare 
requirements  should  be  subject  to  the 
requirements  for  enforcement  remedies 
applied  to  non-accredited  facilities.  The 
commenters  believed  that  this  section 
needs  clarification  to  indicate  that  if 
found  out  of  compliance  during  the 
validation  survey  the  facility  will  be 
subject  to  the  same  enforcement 
remedies  that  may  be  imposed  on  a  non- 
accredited  facility. 

Response:  We  nave  accepted  this 
recommendation  and  have  incorporated 
clarifying  language  in  the  text  at 
§488.7(d)  of  this  rule. 

Comment:  Four  commenters  indicated 
their  belief  that  the  triggers  for  a 
validation  survey  as  proposed  by  HCFA 
are  seriously  lacking.  OBRA  '87  requires 
that  faciUties  meet  "all"  requirements, 
not  just  "substantial"  and  "significant" 
ones. 

Response:  We  believe  our  triggers  for 
a  validation  survey  are  consistent  with 
the  intent  of  OBRA  '87;  we  will  respond 
to  every  possible  deficiency  of  any 
requirement  that  reflects  on  the  health 
and  safety  of  patients  or  residents  or 
raises  doubts  as  to  a  provider's  or 
supplier's  compliance  with  those 
requirements.  As  indicated  earlier,  we 
have  deleted  references  to  the  term 
"significant  deficiencies"  and  amended 
§  488.1  to  reflect  this  policy. 

Comment:  Three  commenters  stated 
that  the  proposed  regulation  requires 
that  a  facility  found  through  a  v    idation 
survey  to  be  out  of  compliance  must  be 
subject  to  termination.  They  believed 
that  this  proposal,  by  naming 
termination  alone  as  a  response  to 
noncompliance,  ignores  the  range  of 
sanctions  available  under  State  law  and 
under  OBRA  '87.  which  include  denial 
of  payment  for  new  admissions, 
temporary  management,  and  civil 
money  penalties. 

Response:  We  have  revised  §  488.7(d) 
to  state  that  a  facility  may  be  subject  to 
intermediate  sanctions,  if  applicable  to 
that  type  of  provider,  as  well  as 
termination.  We  have  not  included 
sanctions  available  under  State  law 
because  Medicare  participation  does  not 
fall  under  the  State's  jurisdiction. 

Comment:  One  commenter  believed 
there  will  be  an  increased  burden  on 
HCFA  and  State  agencies  due  to 
performing  validation  surveys  of 
deeming  authorities. 

Response:  Under  this  rule,  the  State 
survey  agencies,  acting  as  HCFA's 
agents,  will  conduct  validation  surveys 
of  accredited  facilities.  Since  the  States 
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are  currently  conducting  all  surveys, 
conducting  only  validation  surveys  for  a 
sample  of  accredited  facilities  could 
represent  a  significant  decrease  in 
workload. 

Section  488  9— Federal  Review  of 
Accreditation  Organizations 

A  few  commenters  expressed 
opposition  to  the  implementation  of  the 
provision  at  §  488.9(c)(2).  which 
establishes  the  criteria  and  procedures 
for  removing  deeming  authority  based 
on  validation  reviews.  A  summary  of 
the  concerns  expressed  follows: 

•  One  commenter  indicated  that  the 
calculation  for  determining  the  rate  of 
disparity  assumes  that  HCFA  will  be 
able  to  develop  a  "crosswalk"  to 
identify  correspondences  between 
Federal  and  private  standards  and  that 
the  private  standards  will  be  organized 
in  the  same  manner  as  the  Federal  so 
that  they  can  be  aggregated  to  the 
"condition  level" 

•  Two  commenters  recommended 
that  the  concept  of  a  disparity  rate  be 
eliminated  or  held  in  abeyance  until 
sufficient  experience  has  been  gained  in 
inspecting  laboratories  under  CLIA 
conditions. 

•  One  commenter  believed  that 
tolerating  a  rate  of  disparity  of  up  to  20 
percent  between  findings  of  the 
accreditation  organization  and  HCFA  or 
its  agents  is  acceptable  only  if  this 
amount  of  disparity  could  have 
occurred  by  chance.  The  commenter 
stated  that  the  proposed  regulation  does 
not  provide  enough  information  to 
assess  whether  a  20  percent  rate  of 
disparity  would  be  statistically 
significant. 

Response:  It  will  be  the  responsibility 
of  any  accreditation  organization 
seeking  approval  of  deeming  authority 
to  develop  and  present  the  referenced 
crosswalk  as  part  of  its  application 
package.  It  is  acceptable  for  an 
accreditation  organization  to  organize 
its  requirements  differently  than  HCFA 
does,  and  to  have  requirements  that  are 
not  identical  but  are  at  least  equivalent 
to  Federal  requirements.  The 
accreditation  organization  must  be  able 
to  provide  reasonable  assurance  that  all 
applicable  Medicare  conditions  would 
be  met.  It  will  be  HCFA's  responsibility 
to  determine  if  the  accreditation 
organization's  requirements  as 
presented  in  its  application  are  at  least 
equivalent  to  HCFA's  standards  and  are 
organized  in  such  a  way  to  enable  HCFA 
to  accept  accreditation  as  providing 
reasonable  assurance  that  all  the 
Medicare  conditions  would  be  met. 

In  evaluating  an  accreditation 
organization's  performance  under 
validation  review,  HCFA  will  calculate 


a  rate  of  disparity  between  the  findings 
of  the  accreditation  organization  and  the 
validation  survey  results.  This 
calculation  will  be  based  on  condition 
level  deficiencies  (or  deficiencies  in 
HCFA's  requirements  for  long  term  care 
facilities)  where  the  accreditation 
organization  failed  to  identify  the  same 
or  similar  deficiencies.  In  addition,  if  an 
organization  has  received  approval  of  an 
accreditation  structiue  that  is  not  exact 
in  its  replication  of  Medicare 
requirements,  but  which  compensates  in 
other  areas  so  that  its  overall  standards 
are  at  least  equivalent  to  those 
established  under  the  Act  (for  example, 
a  lower  constituent  standard  in  one  area 
of  a  condition  level  requirement  is  offset 
by  a  more  stringent  standard  elsewhere 
in  the  requirements  pertaining  to  the 
condition),  HCFA  will  accommodate 
those  distinctions  in  conducting 
validation  surveys  and  in  making 
conclusions  with  respect  to  the 
performance  of  accreditation 
organizations  on  the  basis  of  the 
validation  survey  findings. 

The  20  percent  level  of  disparity  that 
will  be  used  in  monitoring  the 
effectiveness  of  accreditation 
organizations  in  providing  reasonable 
assurance  that  accredited  facilities  meet 
Federal  requirements  is  not  indicative  of 
an  acceptable  level  of  noncompliance 
with  Federal  requirements  for 
accredited  facilities.  This  figure  was 
based  on  statistical  analyses  of  historical 
validation  survey  findings  for  accredited 
hospitals  for  the  period  1974  to  1991. 

We  cannot  accept  the  comment  that 
the  use  of  a  disparity  rate  be  phased  in 
or  eliminated.  As  explained  elsewhere, 
the  20  percent  rate  is  simply  a  threshold 
that  triggers  a  notice  from  HCFA  to  the 
accreditation  organization  that  its 
deeming  authority  is  in  jeopardy  and 
that  its  accreditation  system  is  under 
rigorous  scrutiny.  Based  on  further 
evaluation,  we  could  remove  deeming 
authority,  but  the  removal  is  not 
mandatory  on  the  20  percent  criterion 
alone  nor  is  a  20  percent  rate  of 
disparity  an  absolute  requirement  that 
must  be  met  before  HCFA  can  withdraw 
its  approval  of  an  accreditation 
organizations  deeming  authority.  While 
deeming  authority  review  will  always 
be  implemented  when  the  rate  of 
disparity  is  20  percent  or  more.  HCFA 
can  institute  such  a  review  at  any  time 
validation  findings  Indicate  widespread 
or  systematic  problems  in  an 
organization's  accreditation  process  that 
may  indicate  that  there  is  no  longer 
reasonable  assurance  that  accredited 
entities  meet  Medicare  requirements. 

As  stated  earlier,  an  accreditation 
organization's  approval  period  will  not 
exceed  a  period  of  six  years;  we  will 


conduct  a  validation  review  at  the  end 
of  the  term  of  approval.  We  reserve  the 
right  to  determine  if  the  reapplication 
process  should  occur  more  frequently 
then  every  six  years.  The  frequency  of 
the  application  and  the  nature  of  the 
reapplication  materials  will  be  based  on 
a  range  of  issues,  such  as; 

An  evaluation  to  determine  if  the 
accreditation  organization  follows  its 
own  procedures  in  imposing  corrective 
action  plans  on  providers  and/or 
suppliers  that  do  not  meet  its  standards 
and  in  monitoring  those  plans  with 
follow-up  surveys. 

An  evaluation  to  determine  if  the 
accreditation  organization  is  ensuring 
that  identified  deficiencies  are  corrected 
within  the  timeframes  established  in  the 
organization's  procedures. 

An  evaluation  of  whether  deemed 
status  is  removed  from  those  providers 
and  suppliers  that  fail  to  correct  their 
deficiencies  in  accordance  with  the 
established  timeframes. 

An  evaluation  to  determine  if  the 
complaints  are  investigated  timely  and 
if  onsite  visits  were  required. 
Paragraphs  (d)(l)(iii)  and  (3)  of  §488.8 
now  reflect  the  reapplication 
reouirements. 

Comment:  One  commenter  stated  that 
under  §  488.9(c)(2)(i).  the  rate  of 
disparity  will  not  be  needed  if  HCFA 
has  the  authority  to  impose  termination 
or  intermediate  sanctions  rather  than 
removing  deeming  authority  as  an 
interim  step. 

Response:  Section  488.9(c)(2)(i)  of  the 
proposed  regulation  (§488.8(d){2)(i)  in 
this  final  rule)  refers  to  the  term  "rate 
of  disparity"  that  applies  strictly  to  the 
validation  review  process  for 
accreditation  organizations.  The  rate  of 
disparity  is  used  to  determine  if  the 
removal  of  deeming  authority  ft-om  an 
organization  is  warranted.  This 
provision  does  not.  per  se.  refer  to 
individual  facilities.  On  the  other  hand. 
HCFA  can  remove  deemed  status  from 
an  individual  facility  whenever  a 
condition  level  requirement  is  found  out 
of  compliance.  HCTA  has  the  authority 
to  impose  termination  or  intermediate 
sanctions  at  any  time,  based  on  its  own 
survey  findings  or  the  survey  findings  of 
the  accreditation  organization. 

Comment:  Two  commenters  indicated 
that  the  calculation  for  determining  the 
rate  of  disparity  considers  only 
deficiencies  identified  by  HCFA  that  are 
not  Identified  by  the  accreditation 
organization,  effectively  assuming  that 
deficiencies  identified  by  the 
accreditation  organization,  but  not  by 
HCFA,  are  irrelevant.  They  stated  that 
State  survey  findings  are  the  sole  basis 
for  judging  the  accreditation  program 
findings,  which  assumes  the  validity 
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and  reliability  of  the  State  agency 
surveys. 

Response:  In  order  to  perform  a 
comparative  analysis  of  any  kind, 
certain  baseline  standards  must  be 
established.  Congress  has  charged  HCFA 
with  the  authority  to  determine  which 
requirements  and  standards  are 
necessary  for  carrying  out  in  good  fedth 
the  laws  related  to  the  Medicare  and 
Medicaid  program*.  Our  validation 
program  is  concerned  chiefly  with  the 
equivalency  of  accreditation  standards 
to  Federal  requirements,  and  assuring 
that  Medicare  participating  facilities 
deemed  by  virtue  of  accreditation  would 
meet  those  requirements  if  surveyed 
against  them.  While  it  will  be  heipftil 
for  HCTA  to  examine  its  survey  findings 
in  light  of  deficiencies  identified  by 
accreditation  organizations  but  not  by 
HCFA,  these  findings  have  no  place  in 
evaluating  the  effectiveness  of 
accreditation  in  satisfying  existing 
Medicare  requirements.  We  have 
clarified  the  definition  of  "rate  of 
disparity"  in  §  488.1  to  state  more 
clearly  that  the  calculation  of  the 
percentage  rate  is  based  on  an 
organization's  most  recent  surveys  of 
providers  or  supphers  of  the  same  type. 

Comment:  Four  commenters  stated 
that  HCFA  should  define  the  phrase 
"significant  reduction  in  the  rate  of 
disparity"  hi  §  488.9(e)(iv)(B).  One 
commenter  indicated  that 
§  488.9(c)(2)(i)  menUons  vaUdation 
surveys  and  a  disparity  rate  of  20 
percent  or  more.  The  commenter 
questioned  the  use  of  a  20  percent  "rate 
of  disparity"  to  determine  whether  an 
accreditation  organization  meets 
requirements  for  retaining  deeming 
authority.  He  stated  that  it  is  not 
uncommon  to  have  differences  in  a 
validation  survey,  which  upon  review 
do  not  result  hi  finding  of  sipiificant 
noncompliance;  perhaps,  the  issue 
could  be  clarified  to  specify  the  relative 
importance  of  various  areas  under 
review. 

Response:  As  discussed  previously, 
we  have  revised  our  approach  to  the  use 
of  validation  review  findings  in 
evaluating  the  performance  of 
accreditation  organizations,  and 
significant  reduction  in  the  rate  of 
disparity  will  no  longer  be  used.  If  an 
accreditation  organization  is  subject  to 
deeming  authority  review  because  its 
rate  of  di^Mrity  is  20  percent  or  more, 
its  rate  of  disparity  for  vahdation  review 
findings  during  the  period  of 
conditional  approval  must  be  reduced  to 
less  than  20  percent  before  it  can  be 
returned  to  unconditional  approval 
status.  If  deendng  authority  review  is 
undertaken  on  the  basis  of  vahdation 
review  findings  where  the  rate  of 


61831 


disparity  was  less  than  20  percent,     , 
HCFA  will  make  a  determhiation,  on  the 
basis  of  its  review,  mcludhig  review  of 
recent  validation  findings,  whether 
accreditation  by  the  organization 
continues  to  provide  reasonable 
assurance  that  the  applicable  Medicare 
requirements  are  met. 

Comment:  Two  commenters  suggested 
that  the  validation  review  required  in 
§  488.9(c)  should  be  replaced  with  the 
State  Agency  Evaluation  Program 
(SAEP).  They  stated  that  SAEP  uses  a 
comprehensive  approach  in  the 
evaluation  of  State  stirvey  agency 
performance.  Another  commenter 
mdicated  that  the  1989  Federal 
monitoring  surveys  of  unaccredited 
hospitals  certified  by  State  agencies  for 
Medicare  participation  revealed  that  m 
this  sample  State  agencies  were  judged 
to  have  had  a  25  percent  rate  of 
disparity  by  Regional  Office  statt  The 
commenter  beheved  that  if  a  25  percent 
rate  of  disparity  is  a  reasonable 
performance  standard  for  HCFA's  own 
agents,  it  would  seem  a  reasonable 
performance  standard  for  accreditation 
organizations  as  well. 

Response:  The  State  agency 
evaluation  program  (SAEP)  is  a 
comprehensive  evaluation  protocol  used 
in  the  administration  of  the  contractual 
relationship  between  HCFA  and  the 
State  survey  agencies.  The  agreements 
between  HCFA  and  the  States  are 
governed  by  Section  1864  of  the  Act  as 
well  as  Federal  and  Departmental 
acquisition  regulations,  and  the  criteria 
used  to  evaluate  accreditation 
organizations  are  not  derivative  of  the 
SAEP.  Therefore,  it  is  inappropriate  for 
us  to  act  on  this  commenter's 
suggestion.  We  will  continue  to  use  the 
20  percent  rate  stipulated  in  the 
proposed  rule  as  a  threshold  indication 
that  the  accreditation  organization  is  not 
meeting  the  regulatory  requirements. 
The  20  percent  rate  will  be  the  pohit  at 
which  HCFA  will  notify  the 
organization  that  its  approval  for 
deeming  authority  Is  in  jeopardy. 

Comment:  Six  commentere  stated  that 
the  rate  of  disparity  and  pattern  of 
increashig  disparity  are  discussed  in 
relation  to  compUance  with  condition 
level  deficiencies.  The  commentere 
beheved  that  this  is  too  permissive  and 
leaves  too  many  people  at  risk  for  too 
long  a  period  of  time,  and  that,  further, 
it  is  based  on  condition  level 
compliance,  a  construction  not  in  use  m 
nursing  homes.  They  beheved  that  this 
hierarchical  approach  would  allow  an 
accreditation  organization  to  Ignore,  for 
example,  inappropriate  restraint  use, 
hiadequate  social  services,  violations  of 
residents'  rights  provision,  hiadequate 


activities,  or  improper  nuree  aide 
trainhig  to  be  tolerated  mdefinitely. 

Response:  We  have  revised  our 
definition  of  "Medicare  condition"  at 
§  488.1  to  hiclude  "long  term  care 
requuements";  therefore  references  to 
rates  of  disparity  based  on  conditions 
include  nursing  home  requirements. 
These  requirements  must  be  addressed 
in  the  crosswalk  that  organizations 
submit  in  their  appUcation  for  approval 
of  deemhig  authority.  A  final  rule   • 
pertaining  to  the  reqiiirements  for  long 
term  care  facilities  eliminated  the 
hierarchical  system  and  the  final 
enforcement  rule  allows  the 
determination  of  the  seriousness  of 
deficiencies  based  on  how  far  the 
nursing  home  deviates  from  HCFA's 
requirements.  (See  "BPD-396-F, 
Requirements  for  Long-Term  Care 
Facihties"  (56  FR  48826).)  For  other 
types  of  facihties,  tiie  hierarchial  system 
of  conditions,  standards  and  elemunts  is 
still  in  place.  These  conditions 
essentially  represent  clusters  of 
standards,  regardless  of  the  tj-pe  of 
facihty  accredited.  Sunilarly,  the 
accreditation  organizations  for  these 
facihties  must  submit  a  crosswalk 
showing  equivalency  between  their 
requirements  and  HCFA's  clusters  of 
standards.  The  evaluation  of 
accreditation  organizations'  initial 
requests  for  deeming  authority,  as  well 
as  periodic  vaUdation  and  deeming 
authority  reviews  thereafter,  provides 
continuing  Federal  oversight  to  assess 
the  equivalency  of  the  accreditation 
organization's  standards  to  Federal 
requirements,  including  use  of 
restraints,  social  services,  residents' 
rights,  etc 

Comment:  One  commenter 
recommended  that  both  the  triggering  of 
a  State  agency  survey  and  the  provisions 
related  to  a  deeming  authority  review 
should  be  based  on  determinations  of  a 
significant  level  of  noncomphance  with 
the  requirements  for  participation  for 
long  term  care  facilities.  The  commenter 
further  recommended  that  the  definition 
of  significant  noncompliance  be  based 
on  the  citing  of  deficiencies  and  the 
imposition  of  a  sanction  or  sanctions  for 
a  violation  or  violations  that  have 
resulted  in  negative  outcomes, 
including  the  violation  of  residents' 
rights,  causing  actual  or  fife-threatening 
harm  or  death;  and/or  based  on  the 
failure  of  the  facihty  to  meet 
administrative  requirements  to  the 
degree  that  negative  outcomes  have 
occurred  in  siifficient  number  or  with 
sufficient  regularity. 

Response:  Now  tnat  the  hierarchical 
system  of  nursing  home  requirements  is 
eliminated,  all  requirements  are  equally 
enforceable.  Therefore,  deficiencies 
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with  any  requirements  detected  during 
a  validation  survey  will  be  considered 
in  computing  the  rate  of  disparity  if 
comparable  deficiencies  were  not 
detected  by  the  accreditation  survey. 

Comment:  One  coramenter  beheved 
that  recognizing  an  accreditation 
organization  under  "deemed  status" 
would  result  in  duplicative  staffing  and 
a  substantial  increase  in  staff  training 
for  the  State  survey  agencies. 

Response:  Under  deemed  status,  the 
State  agencies  will  continue  to  conduct 
surveys  under  the  Federal  requirements 
in  effect  for  the  facility  tj'pe  at  the  time 
of  the  survey.  Inasmuch  as  the  State 
agencies  will  conduct  validation 
surveys  only  on  a  sample  basis  and  in 
response  to  complaints,  the  granting  of 
deemed  status  should  not  necessitate 
increased  staffing  levels  or  increased 
training  needs  at  the  State  survey 
agencies. 

Comment:  One  commenter  requested 
that  HCFA  consider  voluntary 
accreditation  standards  for  the  providers 
of  rehabilitation  services  including 
rehabilitation  agencies,  comprehensive 
outpatient  rehabiUtation  facilities, 
skilled  nursing  facilities,  home  health 
agencies,  and  public  health  agencies. 
Response:  \ve  are  not  sure  what  the 
commenter  means  by  "voluntary 
standards".  Since  accreditation 
organizations  are  not  required  to  request 
approval  for  granting  deemed  status  for 
various  providers,  any  standards  they 
develop  are  voluntary.  However,  the 
standards  developed  by  accreditation 
organizations  must  be  equivalent  to 
HCFA's  standards  in  order  for  the 
organization  to  receive  approval  to  grant 
deemed  status.  Accreditation  is  also 
voluntary  on  the  part  of  providers  and 
suppliers.  (Facilities  can  voluntarily 
choose  to  be  accredited  by  an 
organization  with  deeming  authority  in 
heu  of  having  periodic  certification 
surveys  and  ongoing  monitoring  by  the 
State.)  However,  to  be  considered  for 
deeming  authority,  an  accreditation 
organization's  standards  must  be 
requirements  and,  as  such,  may  not  be 
voluntary  or  optional.  The  provider/ 
supplier  categories  mentioned  by  the 
commenter  would  be  eligible  for 
deemed  status  through  means  of 
accreditation  if  an  accreditation 
organization  applies  for  and  receives 
approval  of  deeming  authority. 

Comment:  Two  commenters  luged 
that  the  deeming  authority  review 
process  be  carried  out  in  a  rigorous  and 
objective  manner  to  ensure  that  quality 
of  care  will  not  be  compromised. 

Response:  We  agree  with  the 
commenters  and  believe  that  the  review 
process  set  forth  in  §  488.9  insures  a 
thorough  and  imbiased  evaluation. 


Comment:  One  commenter 
recommended  that  §  488.9  be  revised  to 
include  the  process  for  continued 
participation  of  a  deemed  facihty  when 
an  accreditation  organization  loses  its 
deeming  authority.  The  commenter 
suggested  two  options:  the  first  option 
would  be  to  consider  the  faciUty  as 
deemed  until  the  expiration  of  its 
accreditation  certificate  even  though  the 
accreditation  organization  has  lost  its 
deeming  authority;  and  the  second 
option  would  be  to  include  in  the 
regulation  a  notice  requirement  to 
deemed  facilities  explaining  that  the 
accreditation  organization  has  lost  its 
deeming  authority  and  informing  the 
deemed  facility  of  its  options. 

Response:  Section  488.9  (now  §  488.8) 
has  been  revised  to  add  a  paragraph  that 
stipulates  that  faciUties  be  notified  of 
HCFA's  removal  of  an  accreditation 
organization's  deeming  authority,  and 
the  options  available  to  each  facility  that 
had  nsceived  deemed  status  based  on  its 
accreditation  by  that  organization. 
Specifically,  a  provider's  or  suppUer's 
deemed  status  will  continue  in  effect  for 
60  days  following  notification  and  can 
be  extended  for  an  additional  60  days  if 
we  determine  that  the  provider  or 
supplier  submitted  a  timely  application 
to  another  approved  accreditation 
organization  or  to  us.  A  provider's  or 
supplier's  failing  to  do  so  will 
jeopardize  its  participation  in  the 
Medicare  program  and,  where 
applicable,  in  the  Medicaid  program. 
These  procedures  will  apply  regardless 
of  the  provider's  accreditation  schedule 
to  allow  time  for  a  State  agency  survey 
or  accreditation  by  another  approved 
organization. 

Comment:  Five  commenters  stated 
that  the  proposed  rule  establishes  a 
prolonged  process  of  negotiation  when 
serious  discrepancies  exist  due  to  lack 
of  comparability  between  requirements 
and/or  problems  of  poor  performance. 
Further,  one  commenter  believed  there 
should  be  a  continuum  of  sanctions 
including  probation,  suspension, 
termination  and  various  forms  of  civil 
monetary  penalties,  depending  on  the 
degree  of  seriousness  of  the  problem. 
The  commenter  believed  that  HCFA 
should  not  allow  poor  performance  to 
continue  for  up  to  a  year  as  is  proposed 
nor  allow  protracted  delays  to  occuir 
before  considering  suspension  of  an 
organizations's  deeming  authority. 

Response:  HCTA  only  agrees  to  accept 
an  approved  accreditation 
organization's  reasonable  assiuance  that 
a  deemed  facility  would  meet  HCFA's 
requirements  if  surveyed  against  them. 
HCFA  has  no  statutory  authority  to 
impose  sanctions  on  accreditation 


organizations,  other  than  removal  of 
deeming  authority. 

Section  488.8  sets  forth  two  types  of 
probationary  periods.  A  probationary 
period  of  180  days  is  provided  when 
HCFA  determines  that  an  accjeditation 
organization's  standards  are  no  longer 
equivalent  to  the  applicable  Federal 
requirements.  This  will  allow  a 
reasonable  time  for  that  organization  to 
revise  its  standards  to  achieve  . 

equivalency  with  HCFA's  requirements  " 
and  to  implement  the  revised  standards. 
A  probationary  period  of  up  to  one  year 
is  provided  when  an  accreditation 
organization's  standards  are  determined 
to  be  equivalent  to  Federal  requirements 
but  the  results  of  validation  surveys 
indicate  that  the  accreditation 
organization  is  incorrectly  or 
inconsistently  surveying  for  those 
requirements.  This  period  of  time  is 
intended  to  provide  the  accreditation 
organization  a  reasonable  opportunity  to 
examine  and  improve  its  survey  process 
and  for  HCFA  to  validate  that  the 
organization  is  once  again  siirveying 
consistently  with  respect  to  its  own 
requirements.  For  those  facilities  for 
which  HCFA  identifies  deficiencies,  the 
facilities'  deemed  status  is  removed  and 
enforcement  action  can  be  taken 
immediately,  regardless  of  the  approval 
status  of  the  accreditation  organization. 

The  probationary  periods  provided  for 
under  deeming  review  do  not  apply,  if 
at  any  time  HCFA  determines  the 
continued  approval  of  deeming 
authority  of  any  accreditation 
organization  poses  an  immediate 
jeopardy  to  the  patients  of  the  entities 
accredited  by  that  organization,  or  such 
continued  approval  othervdse 
constitutes  a  significant  hazard  to  the 
public  health.  In  such  cases,  as  provided 
in  §  488.8(g),  HCFA  may  inunediately 
withdraw  the  approval  of  deeming 
authority  of  that  accreditation 
organization.  For  example,  if  we 
determine,  based  on  a  validation  review, 
comparabihty  review,  or  an  onsite  visit 
to  an  approved  accreditation 
organization,  that  the  organization  can 
no  longer  fulfill  its  obligation  to  perform 
surveys  due  to  inadequate  resources 
(e.g.,  financial  hardship  or  lack  of 
qualified  persormel),  we  will  institute 
measures  to  withdraw  the  approval  of 
deeming  authority  immediately. 

Comment:  One  commenter  believed 
that  the  requirement  in  §  488.9  for  30 
days'  notice  regarding  changes  in  an 
organization's  requirements  is  unduly 
burdensome.  The  commenter  suggests 
that  the  nile  be  revised  so  that  30  days' 
advance  notice  is  required  only  for 
changes  that  substantially  affect  an 
organization's  accreditation  standards 
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and  not  be  required  for  checklist 
modifications. 

Response:  We  cannot  accept  this 
recommendation  because  it  is  not 
administratively  feasible  to  evaluate  and 
sort  each  proposed  change  depending 
on  the  type  or  substance  of  the  change. 

Comment:  One  commenter  stated  Oiat 
under  §  488.9  the  requirement  to 
provide  electronic  data  in  ASCII 
equivalent  code  is  meaningless  without 
specification  of  format  and  other  details. 
The  commenter  suggested  the  proposed 
rule  should  be  modified  to  indicate  that 
HCFA  requires  only  "reasonably 
necessary  information  in  an  agreed 
upon  computer-usable  format  necessary 
for  validation  and/or  assessment  of  the 
organization's  survey  process." 

Response:  All  references  to  ASCII 
code  may  be  interpreted  as  the  ability  to 
generate  Standard  electronic  data  files 
that  are  capable  of  being  processed  on 
main  frame  computers.  EBCDIC 
STANDARD  6250  BPI  tape  is  an 
acceptable  alternative  to  ASCII.  File 
formats,  record  layouts,  edits  and 
procedures  have  not  yet  been  designed. 
When  these  parameters  are  decided 
upon,  we  will  require  that  they  be 
submitted  to  HCFA  electronically,  either 
on  magnetic  tape  or  through  electronic 
data  transmission. 

Comment:  One  commenter  urged 
HCFA  to  specify  in  detail  at 
§488.9(a}(l)(ii)(A)  the  composition  of 
the  inspection  team. 

Response:  We  do  not  believe  that  this 
level  of  specificity  in  the  regulation  is 
warranted  and.  therefore,  have  not 
accepted  this  comment.  In  addition, 
these  specific  requirements  will  vary 
depending  on  the  types  of  facilities  for 
which  the  accreditation  organization  in 
seeking  approval  of  deeming  authority. 

Comment:  Two  coramenters  suggested 
that  when  a  facility  is  found,  through  a 
validation  survey,  to  be  out  of 
compliance,  the  faciHty  must  be  subject 
to  the  State  survey  requirements  and 
may  be  subject  to  termination.  The 
commenters  argued  that  when  HCFA 
removes  the  facility's  deemed  status  and 
requires  the  facility  to  use  HCFA's 
standards  that  it  is  an  acknowledgement 
that  the  accreditation  organization's 
standards  are  not  equal  to  HCFA's 
standards. 

Response:  The  issue  of  equivalent 
standards  does  not  apply  in  this 
instance.  An  accreditation  organization 
has  the  ability  to  survey  a  facility,  but 
no  authority  to  impose  sanctions  other 
than  to  withhold  accreditation.  When  a 
facility  is  found  to  be  out  of  compliance 
by  the  State  survey  agency,  HCFA 
removes  the  facility's  deemed  status. 
Once  the  facility's  deemed  status  is 
removed  it  is  no  longer  under  the 


accreditation  body's  standards  and  must 
meet  HCFA's  requirements.  However. 
we  will  have  found  the  accreditation 
organization's  standards  to  provide 
reasonable  assurance  that  Medicare 
conditions  or  requirements  for  long  term 
care  will  be  met.  When  HCFA  evaluates 
the  results  of  all  validation  surveys  for 
a  given  accreditation  organization,  it 
may  be  that  the  organization's  standards 
are  no  longer  found  to  provide 
reasonable  assurance  that  Medicare 
requirements  are  met.  Similarly.  HCFA 
may  determine  that  the  organization 
fails  to  demonstrate  that  it  can 
consistently  survey  for  its  own 
standards.  In  either  case.  HCFA  will 
take  appropriate  action  under  deeming 
authority  review. 

Comment:  One  commenter  suggested 
that  in  §488.9(a)(l)(ii)(B},  which 
requires  HCFA  to  review  the 
organization's  ability  to  investigate 
complaints.  HCFA  also  be  required  to 
review  the  organization's  ability  to 
respond  appropriately  to  them.  The 
commenter  also  asked  that  the 
monitoring  procedures  an  accreditation 
organization  is  proposing  to  use  when  a 
facility  is  out  of  compliance  (required  at 
§  488.9(a){l){ii)(C))  be  developed  and 
published. 

Response:  We  accept  the  comment 
concerning  the  response  to  complaints 
and  have  revised  the  regulation 
accordingly.  However,  we  do  not 
believe  we  should  require  an 
accreditation  organization  to  pub'ish  its 
procedures.  By  publishing  a  notice  in 
the  Federal  Register  that  the 
organization's  requirements  are 
equivalent  to  ours,  we  are-endorsing  its 
monitoring  procedures.  Thus,  we  do 
believe  it  is  unnecessarily  burdensome 
to  require  the  organization  to  publish 
these  procedures. 

Comment:  Seven  commenters 
believed  that  an  administrative  hearing 
process  is  absent  from  the  proposed 
rule.  The  commenters  believed  that  an 
administrative  hearing  process  should 
be  developed  for  accreditation 
organizations  whose  deeming  authority 
applications  are  rejected  or  whose  status 
is  threatened  with  withdrawal  of 
previously  granted  deeming  authority. 

Response:  In  response  to  this 
comment,  we  have  revised  the 
regulation  to  provide  such  a 
reconsideration  process.  We  include  a 
new  subpart  D  in  part  488  to  provide  a 
reconsideration  for  both  denial  of  initial 
applications  and  withdrawal  of  deeming 
authority  approval.  The  process 
described  in  subpart  D  affords  the 
accreditation  organization  several 
opportunities  to  furnish  information 
and  evidence  relative  to  the 
circumstances  of  the  adverse  action. 


including  a  hearing  before  a  hearjnjz 
officer.  ^ 

Comment:  Five  commenters  suggested 
that  HCFA  consider  adding  two 
additional  criteria  to  the  evaluation 
process  for  deemed  authority 
applicants.  The  commenters  suggested 
that  experience  with  a  specific  type  of 
provider  be  considered,  the  second 
criterion  suggested  was  that  the 
accreditation  organization  consult  with 
professional  associations.  Two 
commenters  further  requested  that  a 
cost  comparison  per  survey  between 
accreditation  organizations  and  State 
agencies  be  considered  in  evaluating  the 
organization. 

Response:  We  consider  experience  as 
part  of  the  adequacy  of  staff  and  other 
resources  in  our  evaluation  of  each 
accreditation  organization's  application 
for  approval  of  deeming  authority.  We 
do  not  believe  that  consultation  with 
professional  associations  should  be  part 
of  the  evaluation  criteria  since  there  is 
no  direct  link  between  an  organization's 
standards  equivalency  to  Federal 
requirements  or  survey  performance  and 
consultation  with  professional 
organizations.  Finally,  the  costs 
incurred  by  an  accreditation 
organization  in  conducting  its  surveys  is 
immaterial  to  the  deeming  process, 
except  as  they  relate  to  reimbursement 
by  Medicare  to  individual  facilities  for 
the  portion  of  accreditation  fees 
allocable  to  the  Medicare  program. 
Accreditation  fees  determined  to  be  not 
reasonable  will  be  disallowed.  We  will 
also  examine  an  organization's  financial 
strength  and  commitment  to  the 
accreditation  program  to  ensure  that  the 
organization  can  finance  its  surveys  and 
related  activities. 

We  have  added  a  provision  (§  488.9. 
Onsite  observation  of  accreditation 
organization  operations)  to  the  final  rule 
that  permits  HCFA  to  conduct  an  onsite 
evaluation  of  the  organization's 
accreditation  operations,  to  verify 
information  provided  by  the 
organization  and  to  ensure  that  the 
organization  follows  its  own  policies 
and  procedures.  This  observation  may 
be  in  response  to  our  review  of  an 
application  or  a  validation  review  or  as 
part  of  our  continuing  oversight  of 
accreditation  organizations. 

Comment:  Two  commenters  believed 
that  efficient  administratioiW)f  the  CLIA 
and  Medicare  programs  requires  the 
Secretary  to  establish  consistent  policies 
for  the  Federal  review  and  approval  of 
accreditation  organizations  seeking 
deeming  authority  for  the  purpose  of 
laboratory  compliance  with  CLIA  and 
Medicare  program  conditions  of 
participation  and  should  be  specifically 
addressed  in  the  regulations  so  that 
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private  accreditation  organizations  can 
be  assured  that  inconsistent 
requirements  under  the  two  programs 
are  efficiently  resolved. 

Response:  We  agree  that  the  review  of 
laboratory  accreditation  standards  for 
deeming  authority  for  both  CLIA  and 
Medicare  requirements  should  be 
conducted  in  accordance  with 
consistent  policies.  While  these  issues 
are  addressed  in  separate  regulations, 
the  processes  are  essentially  similar  and 
singularly  consistent.  As  discussed 
previously,  CLIA  laboratory 
requirements  and  Medicare  laboratory 
requirements  are  one  and  the  same.  The 
approval  process  for  deeming  authority 
for  laboratories,  as  opposed  to  other 
providers,  was  published  in  the  July  31, 
1992  rule  (57  FR  33992). 

Comment:  We  received  five  comments 
related  to  notice  requirements.  Two 
commenters  recommended  that  under 
§488.9(a)(l)(ii),  which  concerns  the 
circumstances  under  which  we  will  do 
a  comparability  review,  a  new  section 
be  added  to  read:  "The  ability  of  the 
organization  to  report  deficiencies  to  the 
surveyed  facility,  and  respond  to  the 
facility's  plan  of  correction  in  a  timely 
manner."  The  commenters  believed  that 
this  revision  is  needed  to  achieve 
equivalency  with  Federal  survey 
procedures.  Three  commenters  asked 
that  a  paragraph  be  added  in  §  488.9  to 
require  accreditation  organizations  to 
explain  their  procedures  for  notifying 
the  State  survey  agency  immediately 
when  any  serious  problem  exists  that 
cannot  be  corrected  in  a  very  short 
period  of  time. 

Response:  We  have  revised  proposed 
§  488.9(a)(l)(ii)  (now  §  488.8(a)(l)(ii))  to 
add  a  requirement  that  an  accreditation 
organization  must  demonstrate  its 
ability  to  report  deficiencies  to  the 
surveyed  facility.  We  do  not  believe  it 
IS  necessary  for  an  accreditation 
organization  to  notify  the  State  agency 
of  deficiencies  in  a  facility,  since  the 
State  agency  is  not  authorized  to  take 
any  action  in  these  cases.  Since  HCFA 
will  have  access  to  all  accreditation 
surveys,  we  can  take  necessary 
enforcement  action  on  the  basis  of  the 
accreditation  survey. 

Comment:  Two  commenters 
recommended  that  to  the  comparability 
of  survey  procedures  in  §  488.9(a)(ii)(B) 
we  add  a  requirement  that  we  review 
"the  focus  of  the  survey  on  resident 
outcomes;  and  the  inclusion  of 
procedures  to  assure  survey  consistency 
and  surveyor  accountability."  The 
commenters  beheved  that  these 
additions  are  essential  components  of 
the  survey  currently  included  in  the 
Federal  survey  prtx;edures  or 


anticipated  through  future  OBRA  survey 
and  certification  rulemaking. 

Response:  We  have  not  accepted  this 
comment.  We  believe  that  these 
proposed  additions  to  the  regulations 
are  unnecessary  because  these  issues  are 
specifically  evaluated  in  our  initial 
review  of  an  organization's  application 
for  approval  of  deeming  authority  and 
in  our  periodic  review  of  deeming 
authirity.  Since  a  great  number  of  the 
Medicare  requirements  and  Federal 
survey  procedures  focus  on  patient 
outcomes  and  include  provisions  for 
surveyor  consistency  and 
accountability,  an  accreditation 
organization  must  demonstrate  that  its 
requirements  focus  on  patient  outcomes, 
as  appropriate,  that  its  survey  process 
can  consistently  survey  for  those 
requirements  on  the  basis  of  outcomes, 
and  that  the  organization  evaluates  its 
surveyors  and  holds  them  accountable 
for  their  findings  and  performance. 

Comment:  Three  commenters 
recommended  that  we  revise 
§  488.9(a)(ii)(A).  which  requires  us  to 
determine  the  composition  of  the  survey 
team,  survey  qualifications,  and  the 
abiUty  of  the  organization  to  provide 
continuing  siureyor  training.  The 
commenters  wanted  to  add  to  these 
access  to  surveyor  competency  tests. 
The  commenters  indicated  that  a 
significant  mandate  of  OBRA  '87  toward 
achieving  competency  and  consistency 
in  the  survey  of  nursing  facilities  is 
competency  testing  of  surveyors.  An 
equivalent  test  or  demonstration  of 
competency  should  be  required  of  the 
accreditation  organization's  siu^eyors. 

Response:  The  OBRA  '87  requirement 
for  continuing  surveyor  training  and 
surveyor  competency  is  a  statutory 
requirement  for  nursing  homes  only  and 
not  a  general  requirement  for  all 
providers  and  suppliers.  As  we  have 
stated  earlier,  each  accreditation 
organization's  standards  must  be 
equivalent  to  HCFA's  participation 
requirements  for  the  facility  or  facilities 
involved.  The  surveyor  training  and 
competency  requirements  are  no 
exception  and  will  be  evaluated  by 
HCFA. 

Comment:  One  commenter  stated  that 
the  proposed  rule  does  not  sufficiently 
articulate  the  procedures  that 
accreditation  organizations  must  follow 
in  monitoring  providers  found  not  to  be 
in  compliance.  The  conunenter 
suggested  that  HCFA  should  look  at 
standards  and  elements  as  well  as 
conditions. 

Response:  The  proposed  rule  does  not 
articulate  any  standards  or  procedures 
that  accreditation  organizations  must 
follow.  The  concept  of  voluntary 
accreditation  must  provide  an 


accreditation  organization  the 
opportunity  to  develop  standards  it 
believes  will  ensure  the  highest  quality 
of  care  and  services.  When  determining 
an  organization's  eligibility  for  deeming 
authority  by  means  of  accreditation, 
HCFA  will  evaluate  the  accreditation 
organization's  standards  and  procedures 
to  ascertain  if  they  are  at  least 
equivalent  to  the  Federal  minimum 
requirements.  An  accreditation 
organization  is  expected  to  enforce  its 
requirements  rigorously  whether  they 
are  organized  based  on  standards  and 
elements,  or  some  other  hierarchy. 

Comment:  Seven  commenters  stated 
that  the  criteria  for  actually  qualifying  to 
be  approved  as  a  deeming  authority 
remain  extremely  general.  The 
commtnters  urged  HCFA  to  publish 
criteria  for  qualifications  for  approval  as 
a  deeming  authority  as  a  formal  notice 
of  proposed  rulemaking  with  a 
minimum  of  a  60-day  comment  period. 

Response:  As  with  other  statutory 
provisions  for  which  HCFA  is 
responsible,  we  have  sought  public 
comments  on  our  interpretation  of  the 
statute  and  resulting  regulatory  policies. 
The  provider-specific  criteria  mentioned 
by  the  commenter  do  not  depend  on 
statutory  interpretation  but  on  program 
poUcy.  although  the  statute  does 
stipulate  some  specific  requirements 
from  most  providers  and  suppliers.  To 
publish  the  qualifying  criteria  for  each 
provider-type  in  the  Federal  Register  to 
seek  public  comments  would 
unnecessarily  delay  implementation  of 
the  regulation.  We  do  recognize  our 
responsibiUty  to  publish  the  general 
criteria,  contained  in  §  488.9,  and  we 
also  believe  that  the  items  that  an 
accreditation  organization  must  furnish 
in  its  appUcation  serve  to  define 
additional  criteria. 

Comment:  One  commenter 
recommended  that  specific  criteria 
developed  to  evaluate  accreditation 
organizations  be  applied  by  HCFA  in 
evaluating  its  own  survey  process.  The 
commenter  believed  that  HCFA's 
guidelines  are  not  specific  and  have  no 
specific  directions  for  translating 
findings  into  deficiencies. 

Response:  The  criteria  developed  to 
evaluate  accreditation  organizations  are 
based  on  Federal  requirements.  The 
evaluation  criteria  for  the  accreditation 
organization  will  be  designed  to 
determine  whether  an  organization  is 
capable  of  meeting  HCFA's 
requireraftnts.  Using  these  evaluation 
criteria  to  evaluate  HCFA's  survey 
process  serves  no  purpose  since  it  is  a 
tool  to  compare  equivalency  between 
the  accreditation  organization  and 
HCFA.  HCFA  is  continually  evaluating 
the  effectiveness  of  its  survey  programs 
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and  implements  enhancements  to  those 
programs  at  every  opportunity.  We  have 
not  accepted  this  comment. 

Ckimment:  Five  coramenters  stated 
that  the  proposed  rule  at  §  488.9(a)(1)  (i) 
and  (ii)  should  specify  that  the 
requirements  and  survey  procedures  be 
"equivalent"  because  all  residents  of 
certified  nursing  homes  are  entitled  to 
the  same  protection  under  the  Federal 
law.  The  commenters  beheved  that 
sinoa  States  are  required  to  use  HCTA's 
procedures,  forms  and  guidelines  that 
an  accreditation  organization  must  also 
use  HCFA's  procedures,  forms  and 
guidelines. 

Response:  HCFA  will  determine 
through  its  evaluation  process  whether 
an  accreditation  organization  has 
equivalent  requirements  and  acceptable 
survey  procedures.  HCFA  will  only 
approve  accreditation  organizations  to 
p-ant  deemed  status  to  various  providers 
if  those  accreditation  organizations 
provide  reasonable  assiu^mce  that 
Medicare  conditions,  or  requirements 
for  long  term  care,  will  be  met.  We 
beheve  that  when  an  accreditation 
organization's  standards  are  found  to  be 
oquivalent.  those  standards  will  provide 
the  same  protection  to  Medicare 
beneficiaries  as  HCFA  requirements. 

Comment:  Eighteen  commenters 
beheved  that  §488.9(a)(l)(i)  is  confusing 
as  to  what  constitutes  equivalent 
criteria.  The  commenters  beheved  that 
the  rule  should  specify  the  process  used 
to  determine  eguivalent  standards. 

Response:  HCFA  will  use  its  provider- 
specific  participation  requirements  and 
survey  expertise  to  determine  whether 
an  accreditation  organization  has 
equivalent  requirements.  Specific 
criteria  vnll  be  applied  as  necessary  in 
making  these  determinations.  We  will 
not  include  provider-specific  evaluation 
criteria  in  this  rule  for  the  following 
reasons: 

•  Evaluation  criteria  wiU  be  based  on 
the  participation  requirements  for  each 
type  of  provider. 

•  Including  this  level  of  specificity 
limits  HCFA's  flexibility  hi  evaluating 
accreditation  organizations  applying  for 
the  granting  of  deemed  status,  and 
limits  the  broad  authority  accorded  to 
the  Secretary  to  determine  when 
accreditation  provides  reasonable 
assurance  that  Medicare  requirements 
are  met 

•  This  rule  is  a  general  rule  to  apply 
to  all  national  accreditation 
organizations  except  those  for 
laboratories.  It  is  not  intended  to  be  an 
encyclopedic  recapitulation  of  the 
various  fadUty  requirements,  akeady 
specified  elsewhere  m  our  regulations. 

Comment:  Six  commenters  thought 
that  allowing  "equivalent"  standards 
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negates  the  public  rulemaking  process 
under  the  Administrative  Procedure  Act 
by  allowing  standard  setting  by 
accreditation  organizations  without 
public  review  and  comment. 

Response:  The  standard  setting  by  the 
accreditation  organization  must  be 
equivalent  to  HCFA  parUcipation        . 
requirements  in  order  for  HCFA  to 
approve  that  organization  to  grant 
deemed  status.  Since  the  pubUc  has  an 
opportunity  to  comment  on  all  Federal 
participation  requirements  and  those 
requirements  are  equal  to  any  approved 
accreditation  organization's 
requirements,  the  pubUc  has.  in  fact, 
had  an  opportimity  to  comment  on  the 
spirit  of  those  requirements. 
Additionally,  we  do  not  believe  that  it 
would  be  appropriate  to  require  an 
accreditaUon  organization  to  seek  pubhc 
comments  on  its  standards,  although  It 
may  decide  to  do  so  on  a  voluntary 
basis.  Therefore,  we  see  no  violation  of 
the  Administrative  Procedure  Act  and 
have  not  revised  our  rule  in  this  regard. 

Comment:  One  conmienter  pointed 
out  that  in  §  488.9(b)  we  state  that 
facilities  accredited  by  an  approved 
accreditation  organization  are  deemed 
to  meet  our  conditions  of  participation 
except  for  those  Federal  conditions  or 
standards  which  HCFA  identifies  as 
being  more  stringent  or  more  precise 
than  the  requirements  for  accreditation. 
The  commenter  asked  that  those  "more 
stringent"  areas  be  specified  in  the  final 
rule. 

Response:  We  cannot  specify  in  this 
rule  any  conditions  or  standards  that 
HCFA  identifies  as  being  "more 
stringent"  than  the  standards  of  any 
given  accreditation  organization.  These 
areas  will  be  identified  through  the 
application  of  provider-spedfic 
considerations  in  evaluating 
appUcations  for  approval  of  deeming 
authority.  We  do  not  believe  that 
specifying  conditions  or  requirements 
pertaining  to  different  providers  or 
suppUers  in  a  general  rule  is 
appropriate.  An  accreditation 
organization's  standards  must  be  at  least 
equivalent  to  Federal  requirements  for 
all  condition-level  requirements  for 
which  deeming  authority  is  sought 
Currently  the  only  exceptions  are  the 
requirement  for  utiUzation  review  in  all 
hospitals  and  the  additional  special 
staffing  and  medical  records 
requirements  that  are  necessary  for  the 
provision  of  active  treatment  in 
psychiatric  hospitals.  However,  any 
participating  hospital,  accredited  or 
unaccredited,  can  continue  to  meet  the 
utilization  review  requirement  as  long 
as  the  hospital  is  subject  to  review  by 
the  appropriate  utilization  and  quality 
control  peer  review  organization.  We 


have  also  revised  the  regulation  to  state 
more  clearly  that  deeming  authority  is 
approved  for  a  specific  condition  or 
conditions  for  each  accreditation 
organization. 

Comment:  One  commenter  believed 
that  HCFA's  agents  should  not  be 
permitted  to  use  their  standards  to 
restrain  others  fi^m  providing  services 
or  practitioners  from  quahfying  for 
positions  that  HCFA  would  allow  them 
to  fill.  He  stated  that,  for  example, 
outside  accreditation  organizations 
should  not  be  allowed  to  refuse 
recognition  to  physical  therapy 
programs  acceptable  to  HCFA  nor 
should  such  a  group  be  permitted  to 
require  laboratory  directors  with  higher 
quaUfications  than  HCFA  recognizes. 

Response:  Seeking  deemed  status 
from  an  accreditation  organization  is 
strictly  voluntary  and  does  not  affect 
any  provider's  or  suppUer's  ability  to 
participate  in  Medicare.  An 
accreditation  organization's  standards 
must  be  equivalent  but  nothing 
prohibits  the  standards  from  being  more 
stringent.  We  have  no  authority  to 
restrict  an  accreditation  organization's 
more  stringent  requirements. 

Comment:  One  commenter  asked  that 
§  488.9(a)(l)(ii)(C)  specify  the  types  of 
providers  for  which  this  subsection 
appUes.  The  commentere  were  unclear 
whether  this  provision  applies  to 
entities  that  sought  but  were  denied 
accreditation  or  to  entities  that  received 
accreditation  and  only  later  were  found 
to  be  out  of  compUance  vkith  program 
requirements. 

Response:  This  paragraph  only  speaks 
to  areas  which  HCFA  wdll  evaluate 
when  an  accreditation  organization  is 
applying  for  deemed  status.  HCFA's 
evaluation  of  monitoring  procedures  is 
an  assurance  that  when  an  accreditation 
organization  finds  noncompUance  the 
organization  has  procedures  to  monitor 
those  facilities  appropriately.  This 
provision  appUes  to  any  and  all  of  the 
providers  or  supphers  for  which  an 
accreditation  organization  seeks 
approval  of  deeming  authority. 

IV.  Summary  of  Revisions 

After  review  and  consideration  of 
comments,  as  described  above,  we  ere 
adopting  as  final  the  rule  as  proposed 
on  December  14. 1990.  except  as 
follows: 

A.  To  SS401.126(b)(2)(ii)(A)  and 
401.133(d).  we  add  examples  of 
enforcement  actions  thf  t  we  may  take 
and  to  which  releasable  information 
relates.  We  also  add  to 
§§  401.126(b)(2)(i)  and  401.133(d).  for 
the  sake  of  consistency,  national 
accreditation  organizations  of 
laboratories  meeting  the  requirements  of 


61836    Federal  Register  /  Vol.  58.  No.  224  /  Tuesday,  Novemb^  23,  1993  /  Rules  and  Regulations 


§  493.506  to  the  entities  to  which  the 
provisions  of  these  paragraphs  apply. 

B.  We  change  the  provision  in 
§401.133(d]  and  (e)  that  allows  us  to 
release  certain  information  so  that  it 
requires  us  to  release  it.  In  paragraph  (e) 
we  add  a  provision  for  consistency  with 
paragraph  (d)  to  be  able  to  require  a 
written  request  for  home  health  agency 
surveys. 

C.  Section  488.1  is  amended  by 
adding  a  definition  of  "reasonable 
assurance"  and  we  have  revised  the 
definitions  of  "accredited  provider  or 
supplier",  "Medicare  condition",  "rate 
of  disparity",  "substantial  allegation  of 
noncompliance"  and  "validation  review 
period". 

D.  We  are  updating  statutory  citations 
and  regulation  citations  in  §  488.3. 

E.  We  add  §  488.4  to  specify 
application  procediu-es. 

F.  In  §§488.5  and  488.6,  we  are 
adding  the  State  survey  agency  as  an 
entity  to  which  a  hospital  must 
authorize  the  release  of  its  most  recent 
survey  (deleted  from  proposed  §488.7). 
We  also  provide  for  deeming  status  of 
providers  and  suppliers  participating  in 
the  Medicaid  program  where  applicable. 

G.  In  §  488.6,  we  clarify  that  the 
requirements  of  an  accreditation 
organization  must  be  at  least  as  stringent 
as  HCFA's,  when  taken  as  a  whole.  We 
add  to  the  Ust  of  accredited  providers 
and  suppliers  in  this  section  and  in 

§  488.10  screening  mammography 
services  and  rural  primary  care 
hospitals. 

H.  In  §488.7,  we  change  "selective" 
sample  to  "representative  sample", 
specify  that  the  validation  survey  may 
be  focused  on  a  specific  condition  or 
conditions,  and  make  technical  changes. 
In  paragraph  (d),  we  specify  that  the 
requirements  to  which  providers  and 
suppliers  will  be  subject  are  the 
participation  and  enforcement 
requirements  and  that  they  may  be 
subject  to  applicable  intermediate 
sanctions  and  remedies  as  well  as 
termination  of  the  provider  agreement  if 
applicable. 

I.  We  are  incorporating  the  contents  of 
ciurent  §  488.8.  Civil  rights 
requirements,  into  §489.10,  Basic 
requirements  (concerning  provider  and 
supplier  agreements). 

Section  489.10  currently  requires 
providers  and  suppliers  to  agree  to  meet 
the  civil  rights  requirements  of  45  CFR 
parts  80,  84  and  90;  §  488.8  requires 
surveyed  providers  and  suppliers  to 
meet  the  requirements  of  45  CFR  parts 
80  and  84  and  other  pertinent 
requirements.  Since  §  488.8  in  essence 
duphcates  §  489.10,  and  we  believe  part 
489  is  a  more  logical  place  to  impose 
civil  rights  requirements,  we  are 


revising  §  489.10  to  contain  both  the 
contents  of  current  §  488.8  and  §  489.10. 
We  are  also  adding  a  description  of  the 
requirements  of  45  CFR  part  90  to  the 
cross-reference  to  that  section  to  match 
the  descriptions  of  45  CFR  parts  80  and 
84  currently  in  42  CFR  488.8.  45  CFR 
p«rt  90  prohibits  discrimination  on  the 
basis  of  age. 

J.  In  §  488.8  (proposed  §  488.9)  we 
include  an  accreditation  organization's 
ability  to  (1)  respond  appropriately  to 
complaints  and  (2)  report  deficiencies  to 
the  surveyed  facility  and  respond  to  the 
facility's  plan  of  correction  in  a  timely 
manner  as  part  of  our  evaluation  and 
review  of  accreditation  organizations. 
We  clarify  in  §  488.8(b)  what  the  notice 
we  will  publish  will  contain  when  an 
accrediting  organization's  application  is 
approved.  We  revise  paragraph  (d)(2)  so 
that  an  increasing  rate  of  disparity  over 
a  two-year  period  will  not  be  one  of  two 
mandatory  triggers  for  a  review;  rather, 
any  indication  of  decreasing 
performance  may  trigger  a  review. 
Paragraph  (d)(l)(iii)  adds  the  end  of  the 
approved  term  as  a  trigger  for  a 
comparability  review;  new  paragraph 
(d)(3)  adds  reappUcation  procedures. 
New  paragraph  (e)(5)  discusses 
submission  of  reappUcation  materials. 
In  §  488.8(e)(4)(i)  (designated  as 
§  488.9(c){4)(iv)(A)  in  the  proposed 
rule),  we  specify  that  the  results  of  an 
evaluation  must  indicate  an  acceptable 
rate  of  disparity  instead  of  a  significant 
reduction  in  the  rate  of  disparity.  We 
add  two  paragraphs,  §  488.8(f)(8)  and 
(9),  to  indicate  our  policy  concerning 
continued  deemed  status  of  providers 
and  suppliers  if  we  remove  our  approval 
of  an  accreditation  organization's 
deeming  authority.  We  add  a  new 
paragraph  (g)  to  permit  immediate 
withdrawal  of  HCFA  approval  in  cases 
involving  immediate  Jeopardy  to 
patients.  We  also  make  several  technical 
clarifying  changes. 

K.  We  add  a  new  §  488.9,  Onsite 
observation  of  accreditation 
organization  operations. 

L.  We  also  make  a  number  of 
technical  changes  to  conform  the 
provisions  of  this  rule  to  those  of  our 
rule  concerning  accreditation 
organizations  for  laboratories  found  in 
part  493. 

M.  We  amend  reconsideration 
procedures  in  subpart  D  of  part  488  to 
include  national  accreditation 
organizations  of  entities  other  than 
laboratories. 

V.  Regulatory  Inqiact  Statement 

A.  Economic  Impact 

This  rule  does  not.  in  itself,  establish 
tertns  or  conditions  for  Federal 


spending  and  does  not  impose  any 
requirements  that  would  precipitate 
changes  in  the  conduct  of  private 
businesses.  Inasmuch  as  the  provisions 
of  this  rule  could  represent  a  striking 
departure  from  existing  processes,  it  is 
impossible  to  gauge  the  impact  of  this 
rule  with  any  precision,  or  to  quantify 
any  programmatic,  budgetary,  or 
economic  impact.  Nevertheless,  our 
analyses  of  possible  effects  of  this  rule 
are  detailed  below. 

Compliance  with  specific  conditions 
and  standards  has  always  been  required 
for  certain  health  care  providers  and 
supphers  (e.g..  hospitals.  SNFs,  HHAs) 
to  establish  eligibility  for  participation 
in  the  Medicare  program.  Currently, 
compliance  with  appUcable 
requirements  is  established  through  an 
inspection  and  verification  process, 
known  as  survey  and  certification, 
either  directly  by  HCFA  or  by  agencies 
of  State  government  under  an  agreement 
with  HCFA.  However,  hospitals  can 
establish  compliance  either  through 
routine  survey  and  certification  or 
through  accreditation  by  the  Joint 
Commission  on  the  Acaeditation  of 
Healthcare  Organizations  (JCAHO)  or 
the  American  Osteopathic  Association 
(AOA).  Accredited  hospitals  are  deemed 
to  meet  Medicare  requirements  by  virtue 
of  their  accreditation  and  are  said  to 
have  deemed  status.  A  decision  to  seek 
accreditation  is  voluntary  on  the  part  of 
each  hospital;  accreditation  is  never 
required  for  Medicare  eligibility  or 
participation.  This  rule  expands  the 
availability  of  deemed  status  to  health 
care  providers  and  suppliers  other  than 
hospitals  if  they  are  accredited  by 
private  organizations  who  apply  for  and 
receive  approval  of  their  accreditation 
programs. 

Accreditation  is  an  approval  status 
conferred  by  an  accrediting  body  and 
indicates  that  accredited  member 
facilities  meet  the  standards  established 
by  that  body.  Reminiscent  of  the  long- 
standing tradition  in  the  educational 
establishment,  accreditation  is 
perceived  by  many  as  a  commitment  on 
the  part  of  the  accredited  entities  to 
delivery  of  the  highest  quality  services 
through  voluntary  adherence  to 
requirements  and  standards  that  reflect 
soimd  policies  and  procedures,  state  of 
the  art  diagnostic  and  treatment 
strategies,  and  a  philosophy  that  accents 
quality  assurance.  Accreditation 
programs  not  only  set  standards  for  their 
member  facilities  and  assess  their 
performance  against  those  standards  but 
also  provide  their  members  with 
educational  and  training  programs,  and 
technical  assistance  that  may  be 
necessary  to  meet  their  standards  and 
enhance  the  quality  of  services 


Federal  Register  /  Vol.  58, 


No.  224  /  Tuesday,  November  23.  1993  /  Rules  and  Regulations    61837 


delivered.  In  certain  cases,  private 
insurance  carriers  reimburse  accredited 
providers  at  higher  rates  than 
unaccredited  ones.  and.  similarly, 
certain  accreditation  costs  have 
historically  been  paid  by  the  Medicare 
program. 

The  implementation  of  this  rule  and 
the  subsequent  availability  of 
accreditation  as  an  alternative  to 
traditional  survey  and  certification  will 
afford  a  new  flexibility  to  the  health 
care  provider  community  in 
determining  how  to  most  effectively  and 
efficiently  demonstrate  compliance  with 
Medicare  requirements  and  establish 
eligibility  for  program  reimbursement. 

Currently,  most  of  the  costs  of  the 
survey  and  certification  program  are 
paid  by  the  Federal  government  to  State 
governmental  agencies  under  the  terms 
of  a  formal  agreement.  These  State 
agencies  perform  onsite  evaluations  of 
compliance  with  Federal  participation 
requirements  and  certify  their  findings 
to  HCFA.  HCFA  also  performs  some 
survey  activities  directly,  and  the  survey 
af  special  requirements  for  most 
psychiatric  hospitals  is  performed  by  a 
private  contractor. 

The  number  and  type  of  facilities 
surveyed  by  HCFA,  its  contractor  and 
the  State  agencies  as  well  as  the 
available  cost  data  are  detailed  below. 
The  data  are  up-to-date  as  of  3/31/93. 


Facility  type 


Medicare  SNF  

SNF/NF2  

Nonaccredited 
Hospital 

JCAHO-AOA  Ac- 
credited Hospital 

Psycrtiatric  Hos- 
pital 

Home  Healtti 
Agency 

Home  visits  * 

End-stage  renal 
disease  facility 

Hospice 

Screening  Mann 
mograptiys  ... 

All  ottiers*  


» Reflects  total  survey  and  certification  costs 
per  faahty  including  follow-up  arvj  complaint 
Sundays  and  admlntstrabve  costs.  Costs  are 
ttiose  reflected  in  Congressional  budget  oro- 
lectioos  fof  FY  1994. 

2  Dually  participating  Medicare  skilled  nurs- 
ing faalites  and  Medtcaid  nurang  facilities 

3  Valuation  costs  fof  JGAHO  and  AOA  ac- 
credited hosp(tais  are  indudad;  5%  of  the  ac- 
credited rx)sp<tais  are  sun/eyed  as  part  ol 
HCFA's  validation  program.  ►«>  i  « 

■•Costs  associated  with  suo/eyors"  visits  to 
homes  of  patients  of  HHAs 
5  New  provWer  category. 


•  All  ottwre  inctude  ambulatory  surgery  cen- 
ters, rural  health  cttntes.  outpatient  physical 
therapy.  X-ray  facilities  and  compfeh«i«ive 
outpatient  rehabilitation  facilities. 

There  are  two  major  variables 
associated  with  the  implementation  of 
this  rule  that  preclude  any  projected 
impact  assessment:  First,  the  number  of 
accreditation  organizations  that  will 
apply  for  and  receive  approval  of 
deemmg  authority;  and  second,  the 
number  of  each  facility  type  that  will 
avail  themselves  of  the  accreditation 
alternative. 

There  is  no  direct  statutory  authority 
for  deemed  status  under  the  Medicaid 
program.  Therefore,  it  is  extremely 
unlikely  that  certain  dually 
participating  facilities,  especially  SNFs/ 
NFs.  would  seek  to  demonstrate 
compliance  through  accreditation  since 
that  would  double  the  number  of 
surveys  performed  in  the  facihty. 
Specifically,  a  dually  participating  SNF/ 
NF  could  be  subject  to  both  an 
accreditation  survey  that  could  be  used 
to  satisfy  Medicare  requirements  and  a 
State  agency  survey  to  determine 
compliance  with  Medicaid 
requirements. 

No  substantial  economic  or  budgetary 
impact  is  expected  as  a  resuh  of  this 
rule.  Federal  expenditures  to  ensure 
compliance  with  requirements  will 
continue  either  in  payments  to  States  to 
perform  comphance  surveys  or  to 
facilities  in  reimbursement  for  the 
reasonable  and  allocable  accreditation 
costs  for  cost  reimbursed  facilities  or  as 
reflected  in  a  facility's  payment  rates 
when  paid  under  another  mechanism 
(for  example,  the  prospective  payment 
system). 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  discussed  above,  we  believe 
that  the  provisions  of  this  regulation  do 
not.  in  themselves,  have  an  economic 
impact.  Indirectly,  this  rule  may  result 
in  future  issuances  whereby  small 
entities  might  be  affected.  However,  in 
each  of  these  cases,  procedures 
consistent  with  the  RFA  will  be 
followed  and  a  regulatory  flexibility 
analysis  performed,  if  warranted. 
Therefore,  we  conclude,  and  the 
Secretary  certifies,  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


C  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  RFA  For 
purposes  of  section  1102(b)  of  the  Act. 
we  define  a  small  rural  hospital  as  a 
hospital  with  fewer  than  50  beds  located 
outside  of  a  Metropolitan  Statistical 
Area. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this  rule. 
in  itself,  does  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

VI.  Paperwork  Burden 

These  changes  do  not  impose 
paperwork  collection  requirements. 
Consequently,  they  need  not  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3801  et  seq). 

List  of  Subjects 

42  CFR  Part  401 

Claims,  Freedom  of  information. 
Health  facilities.  Medicare,  Privacy. 

42  CFR  Part  488 

Health  facilities.  Survey  and 
certification.  Forms  and  guidelines. 

42  CFR  Part  489 

Health  facilities,  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as 
follows: 

A.  Part  401.  subpart  B  is  amended  as 
follows: 

PART  401 —GENERAL 
ADMINISTRATIVE  REQUIREMENTS 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  205,  1102.  1106.  1865  and 
1871  of  the  Social  Security  Act  (42  U  S.C. 
405.  1302.  1306. 1395bb  and  1395hh);  the 
Freedom  of  Information  Act  (5  U  S  C.  552); 
and  the  Privacy  Act  (5  U.S.C.  552a) 

2.  Paragraph  (b)(2)  of  §401.126  is 
revised  to  read  as  follows: 

§  401 .1 26    Information  or  records  that  are 
not  available. 


(b)  Materials  exempt  from  disclosure 
by  statute. 

(!)•*• 

(2)(i)  Except  as  specified  in  paragraph 
(b)(2)(ii)  of  this  section.  HCFA  may  not 
disclose  any  accreditation  survey  or  any 
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information  directly  related  to  the 
survey  (including  corrective  action 
plans)  made  by  and  released  to  it  by  the 
joint  Commission  on  Accreditation  of 
Healthcare  Organizations,  the  American 
Osteopathic  Association  or  any  other 
national  accreditation  organization  that 
meets  the  requirements  of  §  488.6  or 
§  493  506  of  this  chapter.  Materials  that 
are  confidential  include  accreditation 
letters  and  accompanying 
recommendations  and  comments 
prepared  by  an  accreditation 
organization  concerning  the  entities  it 
surveys, 
(ii)  Exceptions. 

(A)  HCFA  may  release  the 
accreditation  survey  of  any  home  health 
agency:  and 

(B)  HCFA  may  release  the 
accreditation  survey  and  other 
information  directly  related  to  the 
survey  (including  corrective  action 
plans)  to  the  extent  the  survey  and 
information  relate  to  an  enforcement 
action  (for  example,  denial  of  payment 
for  new  admissions,  civil  money 
penalties,  temporary  management  and 
termination)  taken  by  HCFA;  and 

•  •        •        *        • 

3.  In  §  401.133,  the  introductory  text 
is  republished,  the  section  heading  is 
revised  and  the  section  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§  401 . 1 33    Availability  of  official  roports  on 
providers  and  tuppliara  of  aervicea,  State 
agencies,  intermediariea,  and  carriers  under 
Medicare. 

The  following  shall  be  made  available 
to  the  public  under  the  conditions 
specified: 

•  *        •        *      .  • 

(d)  Accreditation  surveys  Upon 
wTitten  request,  HCFA  will  release  the 
accreditation  survey  and  related 
information  from  an  accreditation 
organization  meeting  the  requirements 
of  §  488.5,  §  488.6  or  §  493.506  of  this 
chapter  to  the  extent  the  survey  and 
information  relate  to  an  enforcement 
action  taken  (for  example,  denial  of 
payment  for  new  admission,  civil 
money  penalties,  temporary 
management  and  termination)  by  HCFA; 

(e)  Upon  written  request.  HCFA  will 
release  the  accreditation  survey  of  any 
home  health  agency. 

PART  488— SURVEY  AND 
CERTinCATION  PROCEDURES 

B.  Part  488  is  amended  as  follows: 
1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  1102. 1138(b).  1814, 1819, 
1832.  1861.  1864. 1865.  1866. 1871.  1880. 
1881, 1883,  and  1919  of  the  Social  Security 


Act  (42  U.S.C  1302. 1320b-5{b).  1395f. 
1395i-3. 1395k.  1395x.  1395aa.  1395bb, 
1395CC,  1395hh.  1395qq,  1395rT.  1395tt,  and 
1396r). 

2.  Section  488.1  is  amended  by 
revising  the  deRnition  of  "Substantial 
allegation",  removing  "Accredited 
hospital",  and  adding  de^nitions  for 
"Accredited  provider  or  supplier", 
"Conditions  for  coverage",  "Conditions 
of  participation".  "Medicare  condition". 
"Rate  of  disparity".  "Reasonable 
assurance",  and  "Validation  review 
period"  to  read  as  follows: 

S  488.1    Deflnltlona. 

As  used  in  this  part — 
Accredited  provider  or  supplier 
means  a  provider  or  supplier  that  has 
voluntarily  applied  for  and  has  been 
accredited  by  a  national  accreditation 
program  meeting  the  requirements  of 
and  approved  by  HCFA  in  accordance 
vnth§  488.5  or  §488.6. 

•  *         •         •         * 

Conditions  for  coverage  means  the 
requirements  suppliers  must  meet  to 
participate  in  the  Medicare  program. 

Conditions  of  participation  means  the 
requirements  providers  other  than 
skilled  nursing  faciUties  must  meet  to 
participate  in  the  Medicare  program  and 
includes  conditions  of  certification  for 
rural  health  clinics. 

•  •        •        •        * 

Medicare  condition  means  any 
condition  of  participation  or  for 
coverage,  including  any  long  term  care 
requirements. 

•  •        •        •        • 

Rate  of  disparity  means  the 
percentage  of  all  sample  validation 
surveys  for  which  a  State  survey  agency 
finds  noncompliance  with  one  or  more 
Medicare  conditions  and  no  comparable 
condition  level  deficiency  was  cited  by 
the  accreditation  organization,  where  it 
is  reasonable  to  conclude  that  the 
deficiencies  were  present  at  the  time  of 
the  accreditation  organization's  most 
recent  surveys  of  providers  or  suppliers 
of  the  same  type. 

Example:  Assume  that  during  a 
validation  review  period  State  survey 
agencies  perform  validation  surveys  at 
200  facilities  of  the  same  type  (for 
example,  ambulatory  surgical  centers, 
home  health  agencies)  accredited  by  the 
same  accreditation  organization.  The 
State  survey  agencies  find  60  of  the 
facilities  out  of  compliance  with  one  or 
more  Medicare  conditions,  and  it  is 
reasonable  to  conclude  that  these 
deficiencies  were  present  at  the  time  of 
the  most  recent  survey  by  an 
accreditation  organization.  The 
accreditation  organization,  however,  has 
found  deficient  ies  comparable  to  the 


condition  level  deficiencies  at  only  22 
of  the  60  facilities.  These  validation 
results  would  yield  ((60-22)/200)  a  rate 
of  disparity  of  19  percent. 

Reasonable  assurance  means  that  an 
accreditation  organization  has 
demonstrated  to  HCFA's  satisfaction 
that  its  requirements,  taken  as  a  whole, 
are  at  least  as  stringent  as  those 
established  by  HCFA,  taken  as  a  whole 

•  •        •        •        • 

Substantial  allegation  of 
noncompliance  means  a  complaint  from 
any  of  a  variety  of  sources  (including 
complaints  submitted  in  person,  by 
telephone,  through  written 
correspondence,  or  in  newspaper  or 
magazine  articles)  that,  if  substantiated, 
would  affect  the  health  and  safety  of 
patients  and  raises  doubts  as  to  a 
provider's  or  supplier's  noncompliance 
with  any  Medicare  condition. 

•  •        •        •        • 

Validation  review  period  means  the 
one  year  period  during  which  HCFA 
conducts  a  review  of  the  validation 
surveys  and  evaluates  the  results  of  the 
most  recent  surveys  performed  by  the 
accreditation  organization. 

3.  In  §  488.3,  the  section  heading  is 
revised,  the  introductory  paragraph  (a) 
is  republished  and  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

%  488.3    Conditions  of  participation; 
conditions  for  coverage;  and  long-term  care 
requirements. 

(a)  Basic  rules.  In  order  to  be 
approved  for  participation  in  or 
coverage  under  the  Medicare  program,  a 
prospective  provider  or  supplier  must — 

(1)  Meet  the  applicable  statutory 
definition  in  section  1138(b),  1819, 
1832(a)(2)(F),  1861, 1881.  or  1919  of  the 
Act;  and 

(2)  Be  in  compliance  with  the 
applicable  conditions  or  long-term  care 
requirements  prescribed  in  subpart  N,  Q 
or  U  of  part  405,  part  416,  subpart  C  of 
part  418,  part  482,  part  483,  part  484, 
part  485,  subpart  A  of  part  491,  or  part 
494  of  this  chapter. 
***** 

4.  A  new  §  488.4  is  added  to  read  as 
follows: 

§488.4    Application  and  reapplication 
procedurea  for  accreditation  organizations. 

(a)  A  national  accreditation 
organization  applying  for  approval  of 
deeming  authority  for  Medicare 
requirements  under  §  488.5  or  488.6  of 
this  subpart  must  furnish  to  HCFA  the 
information  and  materials  specified  in 
paragraphs  (a)(1)  through  (10)  of  this 
section.  A  national  accreditation 
organization  reapplying  for  approval 
must  furnish  to  HCFA  whatever 
information  and  materials  from 
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paragraphs  (a)(1)  through  (10)  of  this 
section  that  HCFA  requests.  The 
materials  and  infonnation  are — 

(1)  The  types  of  providers  and 
suppliers  for  which  the  organization  is 
requesting  approval; 

(2)  A  detailed  comparison  of  the 
organization's  accreditation 
requirements  and  standards  with  the 
applicable  Medicare  requirements  (for 
example,  a  crosswalk); 

(3)  A  detailed  description  of  the 
organization's  survey  process, 
including — 

(i)  Frequency  of  the  surveys 
performed; 

(ii)  Copies  of  the  organization's  survey 
forms,  guidelines  and  instructions  to 
siureyors; 

(iii)  Accreditation  survey  review 
process  and  the  accreditation  status 
decision-making  process; 

(iv)  Procedures  used  to  notify 
accredited  facilities  of  deficiencies  and 
the  procedures  used  to  monitor  the 
correction  of  deficiencies  in  accredited 
facilities;  and 

(vj  Whether  surveys  are  announced  or 
unannounced; 

(4)  Detailed  Information  about  the 
individuals  who  perform  surveys  for  the 
accreditaUon  organization,  including— 

(i)  The  size  and  composition  of 
accreditation  survey  teams  for  each  type 
of  provider  and  supplier  accredited; 

(ii)  The  education  and  experience 
requirements  surveyors  must  meet; 

(iii)  The  content  and  frequency  of  the 
in-service  training  provided  to  survey 
personnel; 

(iv)  The  evaluation  systems  used  to 
monitor  the  performance  of  individual 
surveyors  and  survey  teams;  and 

(v)  Pohcies  and  procedures  with 
respect  to  an  individual's  participation 
in  the  survey  or  accreditaUon  decision 
process  of  any  facility  with  which  the 
individual  is  professionally  or 
financially  affiliated; 

(5)  A  description  of  the  organization's 
data  management  and  analysis  system 
with  respect  to  its  surveys  and 
accreditation  decisions,  including  the 
kinds  of  reports,  tables,  and  other 
displays  generated  by  that  system; 

(6)  The  organization's  procedures  for 
responding  to  and  for  the  investigation 
of  complaints  against  accredited 
facilities,  including  policies  and 
procedures  regardkig  coordination  of 
these  activities  with  appropriate 
licensing  bodies  and  ombudsmen 
programs; 

(7)  The  organization's  policies  and 
procedures  with  respect  to  the 
withholding  or  removal  of  accreditation 
status  for  facilities  that  fail  to  meet  the 
accreditation  organization's  standards  or 
requirements,  and  other  actions  taken 


by  the  organization  in  response  to 
noncompliance  with  its  standards  and 
requirements; 

(8)  A  description  of  all  types  (for 
example,  full,  partial,  type  of  facility, 
etc.)  and  categories  (provisional, 
conditional,  temporary,  etc.)  of 
accreditation  offered  by  the 
organization,  the  duration  of  each  type 
and  category  of  accreditation  and  a 
statement  specifying  the  types  and 
categories  of  accreditation  for  which 
approval  of  deeming  authority  is  sought; 

(9)  A  list  of  all  currently  accredited 
facihties.  the  type  and  category  of 
accreditation  currently  held  by  each 
facility,  and  the  expiration  date  of  each 
facihty's  current  accreditation;  and 

(10)  A  list  of  all  full  and  partial 
accreditation  surveys  scheduled  to  be 
performed  by  the  organization. 

(b)  The  accreditation  organization 
must  also  submit  the  following 
supporting  documentation— 

(1)  A  written  presentation  that 
demonstrates  the  organization's  abiUty 
to  furnish  HCFA  with  electronic  data  in 
ASCn  comparable  code; 

(2)  A  resource  analysis  that 
demonstrates  that  the  organization's 
staffing,  funding  and  other  resources  are 
adequate  to  perform  the  required 
surveys  and  related  activities;  and 

(3)  A  statement  acknowledging  that  as 
a  condition  for  approval  of  deeming 
authority,  the  organization  will  agree 
to—  ^ 

(i)  Notify  HCFA  in  writing  of  any 
facility  that  has  had  its  accreditation 
revoked,  withdrawn,  or  revised,  or  that 
has  had  any  other  remedial  or  adverse 
action  taken  against  it  by  the 
accreditation  organization  within  30 
days  of  any  such  action  taken; 

(ii)  Notify  all  accredited  facihties 
within  10  days  of  HCFA's  withdrawal  of 
the  organization's  approval  of  deeming 
authority; 

(iii)  Notify  HCFA  in  writing  at  least  30 
days  in  advance  of  the  effective  date  of 
any  proposed  changes  in  accreditation 
requirements; 

(iv)  Within  30  days  of  a  change  in 
HCFA  requirements,  submit  to  HCFA  an 
acknowledgement  of  HCFA's 
notification  of  the  change  as  well  as  a 
revised  crosswalk  reflecting  the  new 
requirements  and  inform  HCFA  about 
how  the  organization  plans  to  alter  its 
requirements  to  conform  to  HCFA's  new 
requirements; 

(v)  Permit  its  surveyors  to  serve  as 
witnesses  if  HCFA  takes  an  adverse 
action  based  on  accreditation  findings; 

(vii)  Notify  HCFA  in  writing  within 
ten  days  of  a  deficiency  identified  in 
any  accreditation  entity  where  the 
deficiency  poses  an  immediate  jeopardy 


to  the  entity's  patients  or  residents  or  a 
hazard  to  the  general  public;  and 

(viii)  Conform  accreditation 
requiremenu  to  changes  in  Medicare 
requirements. 

(c)  If  HCFA  determines  that  additional 
information  is  necessary  to  make  a 
determination  for  approval  or  denial  of 
the  accreditation  organization's 
application  for  deeming  authority,  the 
organization  will  be  notified  and 
afforded  an  opportimity  to  provide  the 
additional  infonnation. 

(d)  HCFA  may  visit  the  organization's 
offices  to  verify  representations  made  by 
the  organization  in  its  appUcation, 
including,  but  not  limited  to,  review  of 
documents  and  interviews  with  the 
organization's  staff. 

(e)  The  accreditation  organization  will 
receive  a  formal  notice  from  HCFA 
stating  whether  the  request  for  deeming 
authority  has  been  approved  or  denied, 
the  rationale  for  any  denial,  and 
reconsideration  and  reapplication 
procedures. 

(f)  An  accreditation  organization  may 
withdraw  its  application  for  approval  of 
deeming  authority  at  any  time  before  the 
formal  notice  provided  for  in  paragraph 
(e)  of  this  section  is  received. 

(g)  Except  as  provided  in  paragraph  (i) 
of  this  section,  an  accreditation 
organization  that  has  been  notified  that 
its  request  for  deeming  authority  has 
been  denied  may  request  a 
reconsideration  of  that  determination  in 
accordance  with  subpart  D  of  this  part 

(h)  Except  as  provided  in  paragraph 
(i)  of  this  section,  any  accreditation 
organization  whose  request  for  approval 
of  deeming  authority  has  been  denied 
may  resubmit  its  appUcation  if  the 
organization — 

(1)  Has  revised  its  accreditation 
program  to  address  the  rationale  for 
denial  of  its  previous  request; 

(2)  Can  demonstrate  that  it  can 
provide  reasonable  assurance  that  its 
accredited  facilities  meet  applicable 
Medicare  requirements;  and 

(3)  Resubmits  the  application  in  its 
entirety. 

(i)  If  an  accreditation  organization  has 
requested,  in  accordance  with  part  488. 
subpart  D  of  this  chapter,  a 
reconsideration  of  HCFA's 
determination  that  its  request  for 
deeming  approval  is  denied,  it  may  not 
submit  a  new  application  for  deeming 
authority  for  the  type  of  provider  or 
supplier  that  is  at  issue  in  the 
reconsideration  imtil  the* 
reconsideration  is  administratively 
final. 

5.  Section  488.5  is  revised  to  read  as 
follows: 
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1488.5    EffMt  of  JCAHO  or  AOA 
•ccr»ditatk>n  of  hospKai*. 

(a)  Deemed  to  meet.  Institutions 
accredited  as  hoepitals  by  the  JCAHO  or 
AOA  are  deemed  to  meet  all  of  the 
Medicare  conditions  of  participation  for 
hospitals,  except — 

(1)  The  requirement  for  utilization 
review  as  specified  in  section  1861(e)(6) 
of  the  Act  and  in  §  482.30  of  this 
chapter; 

(2)  The  additional  special  staffing  and 
medical  records  requirements  that  are 
considered  necessary  for  the  provision 
of  active  treatment  in  psychiatric 
hospitals  (section  1861(fj  of  the  Act)  and 
implementing  regulations:  and 

(3)  Any  requirements  under  section 
1861(e)  of  the  Act  and  implementing 
regulations  that  HCFA,  after  consulting 
with  JCAHO  or  AOA,  identifies  as  being 
higher  or  more  precise  than  the 
requirements  for  accreditation  (section 
1865va)(4)oftheAct). 

(b)  Deemed  status  for  providers  and 
suppliers  that  participate  in  the 
Medicaid  program.  Eligibility  for 
Medicaid  participation  can  be 
established  through  Medicare  deemed 
status  for  providers  and  suppliers  that 
are  not  required  imder  Medicaid 
regulations  to  comply  with  any 
requirements  other  than  Medicare 
participation  requirements  for  that 
provider  or  supplier  type. 

(c)  Release  and  use  of  hospital 
accreditation  surveys. 

(1)  A  hospital  deemed  to  meet 
program  requirements  must  authorize 
its  accreditation  organization  to  release 
to  HCFA  and  the  State  sxirvey  agency  a 
copy  of  its  most  current  accreditation 
survey  together  with  any  other 
information  related  to  the  survey  that 
HCFA  may  require  (including  corrective 
action  plans). 

(2)  HCFA  may  use  a  vaUdation 
survey,  an  accreditation  survey  or  other 
information  related  to  the  survey  to 
determine  that  a  hospital  does  not  meet 
the  Medicare  conditions  of 
participation. 

(3)  HCFA  may  disclose  the  survey  and 
information  related  to  the  sxirvey  to  the 
extent  that  the  accreditation  survey  and 
related  survey  information  are  related  to 
an  enforcement  action  taken  by  HCFA. 

6.  Section  488.6  is  redesignated  as 
§  488.7  and  is  revised  to  read  as  follows: 

§488.7    Validation  survoy. 

(a)  Basis  for  survey.  HCFA  may 
require  a  survey  of  an  accredited 
provider  or  supplier  to  validate  its 
organization's  accreditation  process. 
These  surveys  will  be  conducted  on  a 
representative  sample  basis,  or  in 
response  to  substantial  allegations  of 
noncompliance. 


(1)  When  conducted  on  a 
representative  sample  basis,  the  survey 
is  comprehensive  and  addresses  all 
Medicare  conditions  or  is  focused  on  a 
specific  condition  or  conditions. 

(2)  When  conducted  in  response  to  a 
substantial  allegation,  the  State  survey 
agency  surveys  for  any  condition  that 
HCFA  determines  is  related  to  the 
allegations. 

(3)  If  the  State  siuvey  agency 
substantiates  a  deficiency  and  HCFA 
determines  that  the  provider  or  supplier 
is  out  of  compUance  with  any  Medicare 
condition,  the  State  survey  agency 
conducts  a  full  Medicare  survey. 

(b)  Effect  of  selection  for  survey.  A 
provider  or  supplier  selected  for  a 
validation  survey  must — 

(1)  Authorize  the  validation  survey  to 
take  place:  and 

(2)  Authorize  the  State  survey  agency 
to  monitor  the  correction  of  any 
deficiencies  found  through  the 
validation  survey. 

(c)  Refusal  to  cooperate  with  survey. 
It  a  provider  or  suppher  selected  for  a 
validation  survey  fails  to  comply  with 
the  requirements  specified  in  paragraph 
(b)  of  this  section,  it  will  no  longer  be 
deemed  to  meet  the  Medicare 
conditions  but  will  be  subject  to  full 
review  by  the  State  survey  agency  in 
accordance  with  §  488.11  and  may  be 
subject  to  termination  of  its  provider 
agreement  under  §  489.53  of  this 
chapter. 

(d)  Consequences  of  finding  of 
noncompliance.  If  a  validation  survey 
results  in  a  finding  that  the  provider  or 
suppUer  is  out  of  compliance  with  one 
or  more  Medicare  conditions,  the 
provider  or  supplier  will  no  longer  be 
deemed  to  meet  any  Medicare 
conditions.  Specifically,  the  provider  or 
supplier  will  oe  subject  to  the 
participation  and  enforcement 
requirements  applied  to  all  providers  or 
suppliers  that  are  found  out  of 
compliance  following  a  State  agency 
survey  under  §  488.24  and  to  full  review 
by  a  State  agency  survey  in  accordance 
with  §  488.11  and  may  be  subject  to 
termination  of  the  provider  agreement 
under  §  439.53  of  this  chapter  and  any 
other  applicable  intermediate  sanctions 
and  remedies. 

(e)  Reinstating  effect  of  accreditation. 
An  accredited  provider  or  supplier  will 
again  be  deemed  to  meet  the  Medicare 
conditions  in  accordance  with  this 
section  if— 

(1)  It  withdraws  any  prior  refusal  to 
authorize  its  accreditation  organization 
to  release  a  copy  of  the  provider's  or 
supplier's  current  accreditation  survey; 

(2)  It  withdraws  any  prior  refusal  to 
allow  a  validation  survey:  and 


(3)  HCFA  finds  that  the  provider  or 
suppUer  meets  all  the  applicable 
Medicare  conditions.  If  HCFA  finds  that 
an  accredited  facility  meets  the  Life 
Safety  Code  Standard  by  virtue  of  a  plan 
of  correction,  the  State  survey  agency 
will  continue  to  monitor  the  facility 
until  it  is  in  compliance  with  the  Life 
Safety  Code  Standard. 

7.  A  new  §  488.6  is  added  to  read  as 
follows: 

S  488.6    Ottwr  national  accraditation 
programa  for  hospitala  and  other  providara 
and  aupp|l«rs. 

(a)  In  accordance  with  the 
requirements  of  this  subpart,  a  national 
accreditation  program  for  hospitals: 
psychiatric  hospitals:  SNFs:  IfflAs; 
ASCs:  RHCs:  CORFs:  hospices: 
screening  mammography  services:  rural 
primary  care  hospitals:  or  clinic, 
rehabilitation  agency,  or  pubUc  health 
agency  providers  of  outpatient  physical 
therapy,  occupational  therapy  or  speech 
pathology  services  may  provide 
reasonable  assurance  to  HCFA  that  it 
requires  the  providers  or  suppliers  it 
accredits  to  meet  requirements  that  are 
at  least  as  stringent  as  the  Medicare 
conditions  when  taken  as  a  whole.  In 
such  a  case,  HCFA  may  deem  the 
providers  or  suppliers  the  program 
accredits  to  be  in  compliance  with  the 
appropriate  Medicare  conditions.  These 
providers  and  suppliers  are  subject  to 
validation  surveys  imder  §  488.7  of  this 
subpart.  HCFA  will  publish  notices  in 
the  Federal  Register  in  accordance  with 
§  488.8(b)  identifying  the  programs  and 
deeming  authority  of  any  national 
accreditation  program  and  the  providers 
or  suppliers  it  accredits.  The  notice  will 
describe  how  the  accreditation 
organization's  accreditation  program 
provides  reasonable  assurance  that 
entities  accredited  by  the  organization 
meet  Medicare  requirements.  (See 

§  488.5  for  requirements  concerning 
hospitals  accredited  by  JCAHO  or  AOA.) 

(b)  Eligibility  for  Medicaid 
participation  can  be  established  through 
Medicare  deemed  status  for  providers 
and  suppliers  that  are  not  required 
imder  Medicaid  regulations  to  comply 
with  any  requirements  other  than 
Medicare  participation  requirements  for 
that  provider  or  supplier  type. 

(c)(1)  A  provider  or  supplier  deemed 
to  meet  program  requirements  under 
paragraph  (a)  of  this  section  must 
authorize  its  accreditation  organization 
to  release  to  HCFA  and  the  State  survey 
agency  a  copy  of  its  most  current 
accreditation  survey,  together  with  any 
information  related  to  the  survey  that 
HCFA  may  require  (including  corrective 
action  plans). 


f^a  R^«  I  Vol.  58.  No.  Z24  /  Tuesday.  November  23.  1993  /  Rdes  .ad  Re^ulaUog.    61841 


(2)  HCFA  may  determine  that  a 
provider  or  supplier  does  not  meet  the 
Medicare  conditions  on  the  basis  of  its 
own  investigation  of  the  accreditation 
survey  or  any  other  information  related 
to  the  survey. 

(3)  Upon  written  request.  HCFA  may 
disclose  the  survey  and  information 
related  to  the  survey — 

(UOfanyHHAior 

(ii)  Of  any  other  provider  or  supplier 
specified  at  paragraph  (a)  of  this  section 
if  the  accreditation  survey  and  related 
survey  information  relate  to  an 
enforcement  action  taken  by  HCFA. 

a  Section  488.8  is  revised  to  read  as 
follows: 

§488.8    Federal  review  of  accreditation 
organizations. 

(a)  Review  and  approval  of  national 
accreditation  organization.  HCFA's 
review  and  evaluation  of  a  national 
accreditation  organization  will  be 
conducted  in  accordance  with,  but  will 
not  necessarily  be  Umited  to.  the 
following  general  criteria — 

(1)  The  equivalency  of  an    . 
accreditation  organization's 
accreditation  requirements  of  an  entity 
to  the  comparable  HCFA  requirements 
for  the  entity; 

(2)  The  organization's  survey  process 
to  determine — 

(i)  The  composition  of  the  survey 
team,  surveyor  qualifications,  and  the 
ability  of  the  organization  to  provide 
continuing  surveyor  training; 

(iij  The  comparability  of  survey 
procedures  to  those  of  State  survey 
agencies,  including  survey  frequency, 
and  the  ability  to  investigate  and 
respond  appropriately  to  complaints 
against  accredited  facilities; 

(iii)  The  organization's  procedures  for 
monitoring  providers  or  suppUers  found 
by  the  organization  to  be  out  of 
compliance  with  program  requirements. 
These  monitoring  procedures  are  to  be 
used  only  when  the  organization 
identifies  noncompliance.  If 
nonoomphance  is  identified  through 
validation  surveys,  the  State  survey 
agency  monitors  corrections  as  specified 
at  § 488.7(b)(3): 

(iv)  The  ability  of  the  organization  to 
report  deficiencies  to  the  surveyed 
facilities  and  respond  to  the  facility's 
plan  of  correction  in  a  timely  manner; 
(v)  The  ability  of  the  organization  to 
provide  HCFA  with  electronic  data  in 
ASCII  comparable  code  and  reports 
necessary  for  effective  validation  and 
assessment  of  the  organization  survey 
process; 

(vi)  The  adequacy  of  staff  and  other 
resources; 

(vii)  The  organization's  ability  to 
provide  adequate  funding  for 
performing  required  surveys;  and 


(vui)  The  organization's  policies  with 
respect  to  whether  surveys  are 
announced  or  unannounced;  and 

(3)  The  accreditation  organization's 
agreement  to  provide  HCFA  with  a  copy 
of  the  most  current  accreditation  survey 
together  with  any  other  informaUon 
related  to  the  survey  as  HCFA  may 
require  (including  corrective  action 
plans). 

(b)  Notice  and  comment. 

(1)  HCFA  will  publish  a  proposed 
notice  in  the  Federal  Register  whenever 
it  contemplates  approving  an 
accreditation  organization's  application 
for  deeming  authority.  The  proposed 
noUce  will  specify  the  basis  for  granting 
approval  of  deeming  authority  and  the 
types  of  providers  and  suppliers 
accredited  by  the  organization  for  which 
deeming  authority  would  be  approved. 
The  proposed  notice  will  also  describe 
how  the  accreditation  organization's 
accreditation  program  provides 
reasonable  assurance  that  entities 
accredited  by  the  organization  meet 
Medicare  requirements.  The  proposed 
notice  will  also  provide  opportunity  fo? 
public  comment. 

(2)  HCFA  will  publish  a  final  notice 
in  the  Federal  Register  whenever  it 
grants  deeming  authority  to  a  national 
accreditation  organization.  Publication 
of  the  final  notice  will  follow 
publication  of  the  proposed  notice  by  at 
least  six  months.  The  final  notice  will 
specify  the  effective  date  of  the  approval 
of  deeming  authority  and  the  term  of 
approval  (which  will  not  exceed  six 
years). 

(c)  Effects  of  approval  of  an 
accreditation  organization.  HCFA  will 
deem  providers  and  suppliers 
accredited  by  an  approved  accreditation 
organization  to  meet  the  Medicare 
conditions  for  which  the  approval  of 
deeming  authority  has  specifically  been 
granted.  The  deeming  authority  will 
take  effect  90  days  following  the 
publication  of  the  final  notice. 

(d)  Continuing  Federal  oversight  of 
equivalency  of  an  accreditation 
organization  and  removal  of  deeming 
authority.  This  paragraph  establishes 
specific  criteria  and  procedures  for 
continuing  oversight  and  for  removing 
the  approval  of  deeming  authority  of  a 
national  accreditation  organization. 

(1)  Comparability  review.  HCFA  will 
compare  the  equivalency  of  an 
accreditation  organization's 
accreditation  requirements  to  the 
comparable  HCFA  requirements  if— 

(i)  HCFA  imposes  new  requirements 
or  changes  its  survey  process; 

(ii)  An  accreditation  organization 
proposes  to  adopt  new  requirements  or 
change  its  survey  process.  An 
accreditation  organization  must  provide 


written  noUfication  to  HCFA  at  least  30 
days  in  advance  of  the  effective  date  of 
any  proposed  changes  in  its 
accreditation  requirements  or  survey 
process;  and 

(iii)  An  accreditation  organization's 
approval  has  been  in  effect  for  the 
maximum  term  specified  by  HCFA  in 
the  final  notice. 

(2)  Validation  review.  Following  the 
end  of  a  validation  review  period.  HCFA 
will  identify  any  accreditation  programs 
for  which — 

(i)  Validation  survey  results  indicate  a 
rate  of  disparity  between  certifications 
of  the  accreditation  organization  and 
certification  of  the  State  agency  of  20 
percent  or  more;  or 

(ii)  Validation  survey  results, 
irrespective  of  the  rate  of  disparity, 
indicate  widespread  or  systematic 
problems  in  an  organization's 
accreditation  process  that  provide 
evidence  that  there  is  no  longer 
reasonable  assurance  that  accredited 
entities  meet  Medicare  requirements. 

(3)  Reapplication  procedures. 
(i)  Every  six  years,  or  sooner  as 

determined  by  HCFA,  an  approved 
accreditation  organization  must  reapply 
for  continued  approval  of  deeming 
authority.  HCFA  will  notify  the 
organization  of  the  materials  the 
organization  must  submit  as  part  of  the 
reapplication  procedure. 

(ii)  An  accreditation  organization  that 
is  not  meeting  the  requirements  of  this 
subpart,  as  determined  through  a 
comparability  review,  must  furnish 
HCFA,  upon  request  and  at  any  time, 
with  the  reapplication  materials  HCFA 
requests.  HCFA  will  establish  a  deadline 
by  which  the  materials  are  to  be 
submitted. 

(e)  Notice.  If  a  comparability  or 
validation  review  reveals 
documentation  that  an  accreditation 
organization  is  not  meeting  the 
requirements  of  this  subpart,  HCFA  will 
provide  written  notice  to  the 
organization  indicating  that  its  deeming 
authority  approval  may  be  in  jeopardy 
and  that  a  deeming  authority  review  is 
being  iniUated.  The  notice  provides  the 
following  information— 

(1)  A  statement  of  the  requirements, 
instances,  rates  or  patterns  of 
discrepancies  that  were  found  as  well  as 
other  related  documentation; 

(2)  An  explanation  of  HCFA's 
deeming  authority  review  on  which  the 
final  determination  is  based; 

(3)  A  description  of  the  process 
available  if  the  accreditation 
organization  wishes  an  opportunity  to 
explain  or  justify  the  findings  made 
during  the  comparability  or  validation 
review; 
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(4)  A  description  of  the  possible 
actions  that  may  be  imposed  by  HCFA 
based  on  the  findings  h^om  the 
vahdation  review;  and 

(5)  The  reapplication  materials  the 
organization  must  submit  and  the 
deadline  for  their  submission. 

(f)  Deeming  authority  review. 

(1)  HCFA  will  conduct  a  review  of  an 
accreditation  organization's 
accreditation  program  if  the 
comparability  or  validation  review 
produces  findings  as  described  at 
paragraph  (d)(1)  or  (2),  respectively,  of 
this  section.  HCFA  will  review  as 
appropriate  either  or  both — 

(i)  The  requirements  of  the 
accreditation  organization;  or 

(ii)  The  criteria  described  in 
paragraph  (a)(1)  of  this  section  to 
reevaluate  whether  the  accreditation 
organization  continues  to  meet  all  these 
criteria. 

(2)  If  HCFA  determines,  following  the 
deeming  authority  review,  that  the 
accreditation  organization  has  failed  to 
adopt  requirements  comparable  to 
HCFA's  or  submit  new  requirements 
timely,  the  accreditation  organization 
may  be  given  a  conditional  approval  of 
its  deeming  authority  for  a  probationary 
period  of  up  to  180  days  to  adopt 
comparable  reauirements. 

(3)  If  HCFA  aetermines,  following  the 
deeming  authority  review,  that  the  rate 
of  disparity  identified  during  the 
validation  review  meets  either  of  the 
criteria  set  forth  in  paragraph  {d){2)  of 
this  section  HCFA — 

(i)  May  give  the  accreditation 
organization  conditional  approval  of  its 
deeming  authority  during  a 
probationary  period  of  up  to  one  year 
(whether  or  not  there  are  also 
noncomparable  requirements)  that  will 
be  effective  30  days  following  the  date 
of  this  determination; 

(ii)  Will  require  the  accreditation 
organization  to  release  to  HCFA  upon  its 
request  any  facility-specific  data  that  is 
required  by  HCFA  for  continued 
monitoring: 

(iii)  Will  require  the  accreditation 
organization  to  provide  HCFA  with  a 
sur\'ey  schedule  for  the  purpose  of 
intermittent  onsite  monitoring  by  HCFA 
staff.  State  surveyors,  or  both;  and 

(iv)  Will  publish  in  the  Medicare 
Annual  Report  to  Congress  the  name  of 
any  accreditation  organization  given  a 
probationar>  period  by  HCFA. 

(4)  Within  60  days  after  the  end  of  any 
probationary  period.  HCFA  will  make  a 
final  determination  as  to  whether  or  not 
an  accreditation  program  continues  to 
meet  the  criteria  described  at  paragraph 
(a)(1)  of  this  section  and  will  issue  an 
appropriate  notice  (including  reasons 
for  the  determination)  to  the 


accreditation  organization  and  affected 
providers  or  suppliers.  This 
determination  will  be  based  on  any  of 
the  following — 

(i)  The  evaluation  of  the  most  current 
validation  survey  and  review  findings. 
The  evaluation  must  indicate  an 
acceptable  rate  of  disparity  of  less  than 
20  percent  between  the  certifications  of 
the  accreditation  organization  and  the 
certifications  of  the  State  agency  as 
described  at  paragraph  (d)(2)(i)  of  this 
section  in  order  for  the  accreditation 
organization  to  retain  its  approval; 

(ii)  The  evaluation  of  facility-specific 
data,  as  necessary,  as  well  as  other 
related  information; 

(iii)  The  evaluation  of  an  accreditation 
organization's  surveyors  in  terms  of 
qualifications,  ongoing  training 
composition  of  survey  team,  etc.; 

(iv)  The  evaluation  of  survey 
procedures;  or 

(v)  The  accreditation  requirements. 

(5)  If  the  accreditation  program  has 
not  made  improvements  acceptable  to 
HCFA  during  the  probationary  period. 
HCFA  may  remove  recognition  of 
deemed  authority  effective  30  days  ft-om 
the  date  that  it  provides  written  notice 
to  the  organization  that  its  deeming 
authority  will  be  removed. 

(6)  The  existence  of  any  validation 
review,  deeming  authority  review, 
probationary  period,  or  any  other  action 
by  HCFA,  does  not  affect  or  limit  the 
conducting  of  any  validation  survey. 

(7)  HCFA  will  publish  a  notice  in  the 
Federal  Register  containing  a 
justification  of  the  basis  for  removing 
the  deeming  authority  from  an 
accreditation  organization.  The  notice 
will  provide  the  reasons  the 
accreditation  organization's 
accreditation  program  no  longer  meets 
Medicare  requirements. 

(8)  After  HCFA  removes  approval  of 
an  accreditation  organization's  deeming 
authority,  an  affected  provider's  or 
supplier's  deemed  status  continues  in 
effect  60  days  after  the  removal  of 
approval.  HCFA  may  extend  the  period 
for  an  additional  60  days  for  a  provider 
or  supplier  if  it  determines  that  the 
provider  or  supplier  submitted  an 
apphcation  within  the  initial  60  day 
timeframe  to  another  approved 
accreditation  organization  or  to  HCFA 
so  that  a  certification  of  compliance 
with  Medicare  conditions  can  be 
determined. 

(9)  Failure  to  comply  with  the 
timeframe  requirements  specified  in 
paragraph  (f)(8)  of  this  section  will 
jeopardize  a  provider's  or  supplier's 
participation  in  the  Medicare  program 
and  where  applicable  in  the  Medicaid 
program. 


(g)  If  at  any  time  HCFA  determines 
that  the  continued  approval  of  deeming 
authority  of  any  accreditation 
organization  poses  an  immediate 
jeopardy  to  the  patients  of  the  entities 
accredited  by  that  organization,  or  such 
continued  approval  otherwise 
constitutes  a  significant  hazard  to  the 
public  health,  HCFA  may  immediately 
withdraw  the  approval  of  deeming 
authority  of  that  accreditation 
organization. 

(h)  Any  accreditation  organization 
dissatisfied  with  a  determination  to 
remove  its  deeming  authority  may 
request  a  reconsideration  of  that 
determination  in  accordance  with 
subpart  D  of  this  part. 

9.  Section  488.9  is  added  to  read  as 
follows: 

§  488.9    Onsite  otiMfvatfon  of  eccredttation 
organization  operations. 

As  part  of  the  application  review 
process,  the  validation  review  process, 
or  the  continuing  oversight  of  an 
accreditation  organization's 
performance.  HCFA  may  conduct  an 
onsite  inspection  of  the  accreditation 
organization's  operations  and  offices  to 
verify  the  organization's  representations 
and  to  assess  the  organization's 
compliance  with  its  own  policies  and 
procedures.  The  onsite  inspection  may 
include,  but  is  not  limited  to,  the  review 
of  documents,  auditing  meetings 
concerning  the  accreditation  process, 
the  evaluation  of  survey  results  or  the 
accreditation  decision-making  process, 
and  interviews  with  the  organization's 
staff. 

10.  Section  488.10(d)  is  revised  to 
read  as  follows: 

1486.10  State  aurvey  agency  review; 
Statutory  proviaiona. 

(d)  Section  1865(a)  of  the  Act  also 
provides  that  if  HCFA  finds  that 
accreditation  of  a  hospital;  psychiatric 
hospital;  SNF;  HHA;  hospice;  ASC; 
RHC;  CORF;  laboratory:  screening 
mammography  service;  rural  primary 
care  hospital;  or  clinic,  rehabilitation 
agency,  or  public  health  agency 
provider  of  outpatient  physical  therapy, 
occupational  therapy,  or  speech 
pathology  services  by  any  national 
accreditation  organization  provides 
reasonable  assurance  that  any  or  all 
Medicare  conditions  are  met.  HCFA 
may  treat  the  provider  or  supplier  as 
meeting  the  conditions. 

1488.11  [Anwnded] 

11.  In  §  488.11(b).  the  reference  to 
§  488.6  is  revised  to  read  "§  488.7." 

12.  Section  488.201(a)(1)  is  revised  to 
read  as  follows: 
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$488^1    Reconaidanrtlon. 
(a)  Right  to  reconsideration.  (1)  A 

national  accreditation  organization 
dissatisfied  with  a  determination  that  its 
accreditation  requirements  do  not 
provide  (or  do  not  continue  to  provide) 
reasonable  assurance  that  the  entities 
accredited  by  the  accreditation 
organization  meet  the  applicable  long- 
term  care  requirements,  conditions  for 
coverage,  conditions  of  certification, 
conditions  of  participation,  or  CUA 
condition  level  requirements  is  entitled 
to  a  reconsideration  as  provided  in  this 
subpart. 
•        •        •        •        • 

C.  Part  489  is  amended  as  follows: 

PART  489— PROVIDER  AND  SUPPUER 
AGREEMENTS 

1.  Tlie  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102. 1861, 1864. 1866. 
and  1871  of  the  Social  Security  Act  (42 
U.S.C  1302. 1395X.  1395aa,  1395cc.  and 
139Shh). 

2.  Section  489.10  is  revised  to  read  as 
follows: 

1489.10    Basic  requir«m«nts. 

(a)  Any  of  the  providers  specified  in 
§  489.2  may  request  participation  in 
Medicare.  In  order  to  be  accepted,  it 
must  meet  the  conditions  of 
participation  or  requirements  {for  SNFs) 
set  forth  in  this  section  and  elsewhere 
in  this  chapter. 

(b)  In  ortier  to  participate  in  the 
Medicare  program,  the  provider  must 
meet  the  requirements  of: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964.  as  implemented  by  45  CFR  part 
80.  which  provides  that  no  person  in  the 
United  States  shall,  on  the  ground  of 
race,  color,  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of.  or  be  subject  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  financial 
assistance  (section  601); 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  implemented  by  45  CFR 
part  84,  which  provides  that  no 
qualified  handicapped  person  shall,  on 
the  basis  of  handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subject  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance; 

(3)  The  Age  Discrimination  Act  of 
1975,  as  implemented  by  45  CFR  part 
90,  which  is  designed  to  prohibit 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal 
financial  assistance.  The  Age 
Discrimination  Act  also  permits 
federally  assisted  programs  and 


activities,  and  recipients  of  Federal 
funds,  to  continue  to  use  certain  age 
distinctions,  and  factors  other  than  age, 
that  meet  the  requirements  of  the  Age 
Discrimination  Act  and  45  CFR  part  90 
and 

(4)  Other  pertinent  requirements  of 
the  Office  of  Civil  Rights  of  HHS. 

(c)  In  order  for  a  hospital,  SNF,  HHA, 
or  hospice  to  be  accepted,  It  must  also 
meet  the  advance  directives 
requirements  specified  in  subpart  I  of 
this  part. 

(d)  The  State  survey  agency  will 
ascertain  whether  the  provider  meets 
the  conditions  of  participation  or 
requirements  (for  SNFs)  and  make  its 
recommendations  to  HCFA. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Program) 

Dated;  June  23. 1993. 
Brace  C  Vladeck. 

Administrator.  Health  Care,  Financing 
Administration. 

Dated:  August  9, 1993. 
Doniui  E.  ShaUU, 
Secretary. 
(PR  Doc.  93-28436  Filed  11-22-93;  8:45  am) 

BIUMQ  CODE  4120-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43-CFR  Public  Land  Order  #7011 
[WY-930-4210-06;  WYW-83357] 

Partial  Revocation  of  Secretarial  Order 
Dated  April  20, 1921;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION;  Public  Land  Order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects  160 
acres  of  National  Forest  system  land 
withdrawn  for  Stock  Driveway  No.  144, 
Wyoming  No.  18.  The  land  is  no  longer 
needed  for  this  purpose,  and  the 
revocation  is  needed  to  permit  disposal 
of  the  land  through  land  exchange 
under  the  General  Exchange  Act  of 
1922.  This  action  will  open  the  land  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land. 
The  land  is  temporarily  closed  to 
mining  by  a  Forest  Service  exchange 
proposal.The  land  has  been  and  will 
remtun  open  to  mineral  leasing. 
EFFECTIVE  DATE:  December  23,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Feick,  BLM  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne. 
Wyoming  82003.  307-775-6127. 


By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S  C 
1714  (1988),  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  April  20. 
1921,  which  withdrew  National  Forest 
System  land  for  Stock  Driveway  No. 
144,  Wyoming  No.  18,  is  hereby  revoked 
msofar  as  it  affects  the  following 
described  land: 

Sixth  Principal  Meridian 

Medicine  Bow  National  Forest 
T.  30  N.,  R.  77  W., 

Sec.  32.  SEV4SEV4; 

Sec.  33.  SV2SWv«  and  SWV4SEV4. 

The  area  described  contains  160  acres  in 
Converse  and  Natrona  Counties. 

2.  At  9  a.m.  on  December  23, 1993. 
the  land  shall  be  opened  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  National  Forest  System  land,  subject 
to  vaUd  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
appUcable  law. 

Dated:  November  12, 1993. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  93-28640  FUed  11-22-93;  8:45  ami 

BtUJNQCOOE  4310-22-W 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

PR  Docket  No.  93-60;  FCC  93-450J 

Private  Land  Mobile  Radio  Services; 
Co-Channel  Protection  Criteria  Above 
800  MHz 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations  [PR 
Docket  No.  93-60,  FCC  93-450)  which 
were  published  Friday,  October  15. 
1993,  (58  FR  53431).  The  regulations 
related  to  certain  co-channel  protection 
criteria  for  private  land  mobile  radio 
stations  operating  in  the  800/900  MHz 
bands. 

EFFECTIVE  DATE:  November  15.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  Thomson.  Rules  Branch.  Land 
Mobile  and  Microwave  Division.  Private 
Radio  Bureau.  (202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  subject 
to  this  correction  concern  co-channel 
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protection  criteria  for  private  land 
mobile  radio  systems  operating  in  the 
800  MHz  and  900  MHz  frequency  bands 
and  specify  procedures  to  be  followed 
by  persons  applying  for  such 
frequencies  pursuant  to  47  CFR  part  90. 

Need  for  Correction 

As  published,  the  final  regulations 
did  not  include  a  revision  to 
§  90.61 5(b)(2)(iij  to  change  the  cross 
reference  to  §  90.621(c).  Because  the 
final  regulations  amended  §  90.621(c), 
the  reference  in  §  90.615(b)(2)(ii)  to 
§  90.621(c)  is  no  longer  applicable  and 
requires  correction. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  15, 1993  of  the  final  regulations 
[PR  Docket  No.  93-60,  FCC  93-450] 
which  were  the  subject  of  FR  Doc.  93- 
25261,  is  corrected  as  follows: 

On  page  53433,  in  the  first  column 
below  the  Table,  add  paragraph  3  at  the 
end  of  the  amendatory  text,  to  read  as 
follows: 

3.  Section  90.615  is  amended  by 
revising  paragraph  (b)(2)(ii)  to  read  as 
follows: 

§  90.61 5    Frequencies  available  In  the 
General  Category. 

(b)*  •  • 

(2)*  •  • 

(ii)  Each  application  must  include  a 
written  signed  statement  from  each  co- 
channel  licensee  located  within  113  km 
(70  mi)  of  the  primary  site  of  the 
trunked  system  verifying  that  each  such 
licensee  has  agreed  to  the  proposed 
tnmked  use  (see  exceptions  at 
§  90.621(b)).  The  statement(s)  must 
include  each  licensee's  call  sign. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-28645  Filed  11-22-93;  8:45  ami 

BILUNC  CODE  ITI^^-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Applicability  and  Thresholds  for  Cost 
Accounting  Standards  Coverage 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procinement 
Policy,  0MB. 

ACTION:  Correction  to  final  rule. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  revising 
applicability,  thresholds  and  procedures 
for  the  application  of  Cost  Accounting 
Standards  to  negotiated  government 
contracts,  which  was  published 
Thursday,  November  4. 1993  (58  FR 
58798). 

EFFECTIVE  DATE:  November  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb,  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

The  final  rule  published  Thursday, 
November  4, 1993,  at  58  FR  58798  is 
corrected  as  follows. 

S  9903.201-3    [Corrected] 

Instruction  paragraph  4.  for 
§  9903.201-3  which  begins  on  page 
58801,  at  the  bottom  of  the  third 
column,  and  continues  at  the  top  of 
page  58802  in  the  first  column,  is 
corrected  on  page  58802  by  adding  the 
following  instruction  in  the  third  line 
after  the  first  semicolon: 

4.  *  *  •  by  removing  the  amoimt 
"$10  miUion"  in  the  "Caution" 
statement  at  the  end  of  paragraph  (c)(4) 
in  Part  I  of  the  clause  and  adding  the 

amount  "$25  million"  in  its  place; 

•  •  • 

Dated:  November  17, 1993. 
[FR  Doc.  93-28677  Filed  11-22-93;  8:45  am] 
BiLUNO  cooe  3iie-ei-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  930615-3215;  LD.  11 0793 A] 

Summer  Rounder  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  commercial 
quota  transfer. 

SUMMARY:  NMFS  issues  this  notification 
to  announce  that  7,815  pounds  (3,545 
kg)  of  summer  flounder  commercial 
quota  available  to  the  State  of  North 
Carolina  has  been  transferred  to  the 
State  of  New  Jersey.  The  summer 
flounder  allocated  to  New  Jersey  by  this 
transfer  can  only  be  harvested  under  the 
conditions  of  a  net-mesh  selectivity 
study  authorized  by  the  Regional 
Director.  This  notification  advises  the 
pubUc  that  the  quota  adjustment  has 
been  made  and  that  the  adjusted 
conunerdal  quota  for  the  State  of  North 
Carolina  is  3,256,750  poimds  (1,477.252 


million  kg),  and  the  State  of  New  Jersey 

is  2,073.354  pounds  (940,467  million 

kg). 

DATES:  Effective  November  18, 1993 

through  December  31, 1993. 

ADDRESSES:  Comments  or  questions 
regarding  the  experimental  fishery  for 
summer  flounder  should  be  sent  to 
Richard  B.  Roe,  Regional  Director.  One 
Blackburn  Drive.  Gloucester.  MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Haimah  Goodale,  Fishery  Policy 
Analyst,  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  summer 
flounder  fishery  are  foimd  at  50  CFR 
part  625  (December  4. 1992,  57  FR 
57358).  The  regulations  require  the 
annual  specification  of  a  commercial 
quota  that  is  apportioned  among  the 
coastal  states  from  North  Carolina 
through  Maine.  The  process  to  set  the 
annual  commercial  quota  and  the 
percent  allocated  to  each  state  are 
described  in  §625.20. 

The  commercial  quota  for  summer 
floimder  for  the  1993  calendar  year  was 
set  equal  to  12.35  million  pounds  (5.6 
million  kg)  (January  22, 1993,  58  FR 
5658).  The  percent  allocated  to  each 
state  was  adjusted  by  Amendment  4  to 
the  Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (September 
24, 1993.  58  FR  49937)  with  16.72499 
percent,  or  2,065,539  pounds  (936,922 
niillion  kg)  allocated  to  New  Jersey,  and 
27.44584  percent,  or  3,389,565  pounds 
(1,537.497  kg)  allocated  to  North 
Carolina. 

An  emergency  interim  rule  published 
August  26. 1993.  (58  FR  45075)  allows 
two  or  more  states,  imder  mutual 
agreement  and  with  the  concurrence  of 
the  Regional  Director,  to  transfer  or 
combine  summer  flounder  commercial 
quota.  The  Regional  Director  is  required 
to  consider  the  criteria  set  forth  in 
§  625.20(f)(1)  to  evaluate  requests  for 
quota  transfers  or  combinations. 

Further,  the  Regional  Director  is 
required  to  publish  a  notification  in  the 
Federal  Register  advising  a  state  and 
notifying  Federal  vessel  and  dealer 
permit  holders  that,  effective  upon  a 
specific  date,  a  portion  of  a  state's 
commercial  quota  has  been  transferred 
to  or  combined  with  the  commercial 
quota  of  another  state. 

On  November  8, 1993,  a  notification 
was  published  announcing  a  transfer  of 
125,000  pounds  (56,700  kg)  of  summer 
flounder  commercial  quota  from  the 
State  of  North  CaroUna  to  the 
Commonwealth  of  Virginia  (58  FR 
59196).  The  quoU  for  the  State  of  North 
Carolina  was  thus  reduced  to  3,264,565 
pounds  (1,480,797  kg). 
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North  Carolina  and  New  Jersey  have 
agreed  to  transfer  7,815  pounds  (3,545 
kg)  of  North  CaroUna's  commercial 
quota  to  New  Jersey.  The  Regional 
Director  has  determined  that  the  criteria 
set  forth  in  §  625.20  have  been  met.  and 
publishes  this  notification  of  quota 
transfer.  The  net-mesh  selectivity  study 
is  a  continuation  of  an  experimental 
fishery  for  summer  flounder  authorized 
by  the  Regional  Director  earlier  this 
year.  Details  of  the  design  of  the 
experimental  fishery  are  available  from 
the  Regional  Director  (see  ADDRESSES). 
The  revised  quotas  for  the  calendar  year 
1993  are:  North  Carolina— 3,256.750 
pounds  (1.477.252  milhon  kg),  New 
Jersey— 2.073.354  pounds  (940,467 
million  kg). 

Classification 

This  action  is  authorized  by  50  CFR 
part  625. 

Authority:  16  US.C  1801  et seq. 
List  of  Subjects  in  50  CFR  Pari  625 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  18, 1993. 
loeP.Oem. 

Acting  Director  of  Office  Fisheries 
Conservation  and  Mana^ment.  National 
Marine  Fisheries  Service. 

[FR  Etoc  93-28694  Filed  11-18-93;  11:21 
am] 

BiUJN«  CODE  Kt«-aa-H 


50  CFR  Pari  640 

[Doclwt  No.  931102-^302;  ID  102793] 

Spiny  Lobster  Rshery  of  the  Gulf  of 
Mexico  and  South  Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTK)N:  Final  rule,  technical 

amendment 


SUMMARY:  NMFS  issues  this  technical 
amendment  to  correct  a  refiarence  in  die 
prohibitions  section  of  the  regulations 
that  govern  conservation  and 
management  of  spiny  lobster  and 
slipper  lobster  in  the  exclusive 
economic  rone  off  the  Atlantic  and  Gulf 
of  Mexico  states  from  the  Virginia/North 
Carolina  border  to  the  U.S./Mexico 
border.  The  intended  effisct  of  this  rule 
is  to  correct  the  regulations. 
EFFECTIVE  DATE:  November  23. 1993. 
FOR  FURTHER  MFORUATION  CONTACT:  W. 
Perry  Allen.  813-893-3722. 
SUPPI^MENTARY  INFORMATION:  The  spiny 
lobster  fishery  of  the  Gulf  of  Mexico  and 
South  Atlantic  is  managed  under  the 
Fishery  Management  Plan  for  the  Spiny 
Lobster  Fishery  of  the  Gulf  of  Mexico 
and  South  Atlantic  (FMP).  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  and  is  implemented  through 
regulaUons  at  50  CFR  part  640  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 

The  regulations  at  50  CFR  640. 7(n) 
contain  an  incorrect  reference  for  the 
prohibition  on  pulling  or  tending  a 
spiny  lobster  trap  other  than  during 
daylight  hours.  This  final  rule,  technical 
amendment,  corrects  that  reference. 


Qassificatioo 

This  technical  amendment  is  issued 
as  a  final  rule  under  50  CFR  part  640. 

This  rule  is  minor  and  technical  and 
does  not  change  regulatory  impacts  that 
were  previously  reviewed  and  analyzed. 

Because  this  rule  (1)  makes  a  non- 
substantive correction  to  the  regulations 
and  (2)  will  not  necessitate  a  change  in 
operating  practices  in  the  spiny  lobster 
fishery,  the  Assistant  Administrator  for 
Fisheries,  NOAA.  under  section  553 
(b)(B)  and  (d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  for  good 
cause  finds  that  it  is  unnecessary  and 
contrary  to  the  public  interest  to  provide 
notice  and  public  comment  on  this  rule 
or  to  delay  for  30  days  its  effective  date. 

List  of  Subjects  in  50  CFR  Part  640 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 
Rolland  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service     ■ 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  640  is  amended 
as  follows: 

PART  640— SPINY  LOBSTER  FISHERY 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  640 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq 
§640.7    [RevlMd] 

2.  In  §  640.7,  in  paragraph  (n),  the 
reference  to  *•§  640.21(b)(2)"  is  revised 
to  read  "§  640.22(b)(2)". 

[FR  Doc  93-28759  FUed  11-22-93;  8:45  am) 
MUMQ  CODE  351»-22-M 
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Proposed  Rules 


Federal  Register 

Vnl.  S8,  No.  224 

Tuesday,  November  23,  1993 


This  sedioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  tf>e 
mle  making  prior  to  the  adoption  of  thie  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Parts  210, 245a.  and  274a 


[INS  No.  1399-92] 


RIN111S-AB73 


Control  of  Employment  of  Aliens 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  is  a  proposed  rule  to 
reduce  the  number  of  INS-issued 
documents  that  are  acceptable  for 
purposes  of  completing  the  Employment 
Eligibility  Verification  Form  (Form  1-9). 
This  rule  is  proposed  to  further  simpUfy 
compliance  with  the  employment 
eligibility  verification  requirements  and 
to  address  the  concerns  of  employers 
who  allege  confusion  created  iDy  the 
number  of  acceptable  documents  on  the 
Form  1-9.  Reduction  in  the  number  of 
acceptable  documents  should  reduce 
any  uncertainty  on  the  part  of 
employers,  and  thereby  reduce  potential 
employment  discrimination  based  upon 
misapplication  of  the  employment 
eligibility  verification  requirements. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  23, 
1993. 

ADDRESSES:  Please  submit  v»rritten 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street  NW.,  room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
number  1399-92  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  McGoings,  Associate  General 
Counsel,  Immigration  and 
Naturalization  Service,  425  I  St.  NW., 
room  6100,  Washington,  IX  20536, 
telephone  (202)  514-2895. 


SUPPt.EMENTARY  INFORMATION: 

Statutory  and  Regulatory  Authority 

Part  274a,  originally  published  as  a 
final  rule  in  the  Federal  Register  on 

May  1, 1987,  52  FR  16216,  was 
necessitated  by  section  101  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  Pubhc  Law  No.  99-603, 100  Stat. 
3359  (1986)  (IRCA).  Section  101  of  IRCA 
added  to  the  Immigration  and 
Nationahty  Act  (Act)  provisions  relating 
to  the  control  of  employment  of  aliens 
in  the  United  States,  generally  referred 
to  as  employer  sanctions.  Since 
implementation  of  these  provisions  on 
June  1, 1987,  the  Immigration  and 
Naturalization  Service  (INS  or  Service) 
has  reviewed  numerous  public 
comments,  reports,  and  proposals 
recommending  improvements  to  the 
employer  sanctions  procedures.  The 
regulations  have  been  revised  on  several 
occasions  since  1987.  See.  e.g.,  56  FR 
41767  (Aug.  23, 1991). 

The  Employment  Eligibility 
Verification  Form  (Form  1-9)  is  the 
linchpin  of  the  employment  eligibility 
verification  system  set  forth  at  section 
274A(b)  of  the  Act.  That  section 
provides  that  the  employer  must  verify, 
for  every  employee  hired  after 
November  6, 1986,  that  the  person  is  not 
an  unauthorized  alien.  There  are  three 
categories  of  documents  that  are 
acceptable  for  Form  1-9  purposes.  The 
first  category  is  referred  to  as  "List  A" 
documents.  List  A  documents  estabUsh 
both  a  person's  identity  and  eligibility 
to  be  employed.  Currently,  8  CFR 
274a.2(b)(l)(v)(A)  identifies  the  ten  (10) 
types  of  acceptable  List  A  documents. 
The  second  category  of  documents  is 
referred  to  as  "List  B"  documents, 
which  establish  only  identity.  There  are 
cxirrently  twelve  (12)  types  of  acceptable 
List  B  documents  and  they  are  listed  in 
8  CFR  274a.2(b)(l)(v)(B).  Finally,  the 
third  category  of  documents  listed  in  8 
CFR  274a.2{b){l)(v)(C)  is  referred  to  as 
"List  C"  documents,  which  establish 
only  emplojrment  eligibility.  There  are 
seven  (7)  types  of  acceptable  List  C 
documents.  Thus,  there  are  a  total  of 
twenty-nine  (29)  types  of  documents 
that  are  acceptable  for  Form  1-9 
purposes. 

Background 

One  often  repeated  criticism  of 
employer  sanctions  relates  to  the 
number  of  documents  that  are 
acceptable  for  completing  the  Form  1-9. 


The  General  Accounting  Office  (GAO) 
stated,  in  its  March  1988  report,  that  the 
number  of  acceptable  work  eligibility 
documents  made  it  difficult  for 
employers  to  judge  their  genuineness. 
Immigration  Control:  A  New  Role  for 
the  Social  Security  Card,  (GAO/HRD- 
88-4,  Mar.  1988).  In  a  March  1990 
report  to  Congress  on  the 
implementation  of  employer  sanctions, 
the  GAO  again  noted  that  "IRCA  allows 
persons  to  use  any  of  17  different 
documents  to  establish  work  eligibility 
(10  types  of  List  A  documents  and  7 
types  of  List  C  documents).  This 
multiplicity  can  give  rise  to  confusion 
and  uncertainty  in  the  minds  of 
employers  seeking  to  confirm  whether 
job  applicants  are  eligible  to  work." 
Immigration  Reform:  Employer 
Sanctions  and  the  Question  of 
Discrimination  62  (GAO/GGJD-90-62, 
Mar.  1990).  This  theme  was  echoed  by 
the  Task  Force  on  IRCA-Related 
Discrimination,  chaired  by  Assistant 
Attorney  General  John  R.  Dunne.  The 
Task  Force's  report  stated  "that  a  work 
verification  process  that  relies  on  fewer 
documents,  and  is  easier  to  understand, 
will  measurably  reduce  discrimination." 
Report  and  Recommendation  of  the 
Task  Force  on  IRCA-Related 
Discrimination.  44  (GPO  276-024,  Sept. 
1990). 

The  INS  has  already  taken  steps  to 
address  this  criticism.  In  July  1988,  the 
INS  committed  to  the  establishment  of 
procedures  for  a  uniform  employment 
authorization  policy.  First,  the  INS 
limited  the  number  and  type  of  paper 
documents  on  which  employment  could 
be  authorized.  Second,  the  INS 
introduced  the  standardized 
Employment  Authorization  Document 
(Form  I-688B)  in  1989  and 
implemented  it  nationwide  by  August 
1990.  This  document,  known  as  the 
EAD,  is  a  laminated  plastic  card 
containing  a  photograph  and  clearly 
noting  the  expiration  date  of,  and  any 
limitations  on,  an  alien's  work 
authorization.  Issuance  of  the  EAD  has 
standardized  the  INS'  employment 
authorization  issuance  process  and 
permitted  more  accurate  data  to  be 
collected  and  compiled  relating  to  work 
authorization.  Further,  the  EADs 
contain  security  features  not  found  on 
previous  INS-issued  employment 
authorization  documents  that  make 
them  more  resistant  to  tampering  and 
fraud.  Nationwide,  the  EAD  is  issued  at 
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more  than  200  sites.  For  example,  these 
sites  include  district  offices,  suboffices. 
certain  airports  and  ports  of  entry, 
asylum  offices,  servace  centers, 
detention  processing  centers,  and  border 
patrol  sector  offices.  Ultimately,  this 
card  will  be  replaced  by  an  even  more 
secure  employment  authorization 
document  that  is  currently  under 
development. 

The  iNS  has  now  moved  to  reduce  to 
one  the  types  of  alien  registration 
receipt  cards  in  circulation  that  are 
acceptable  as  proof  of  lawful  permanent 
resident  status  and  for  Form  1-9 
purposes.  The  oldest  type  of  alien 
registration  receipt  card,  designated  as 
Form  1-151,  was  issued  prior  to  June 
197B,  and  was  periodically  revised. 
There  were  17  different  versions  of  this 
card.  These  cards  lack  sufficient 
security  features  and  are  prone  to 
tampering  and  fraud.  Consequently,  a 
third  GAO  report  noted  that  during 
August  and  September  1989,  INS  agents 
reviewed  110  alien  registration  receipt 
cards  and  foxmd  106  (96  percent)  to  be 
counterfeit.  Immigration  Reform: 
Employer  Sanctions  and  the  Question  of 
Discrimination  66  (GAO/GGD-90-62, 
Mar.  1990).  From  March  1977,  to  August 
1, 1989,  the  INS  began  issuing  improved 
alien  registration  receipt  cards, 
designated  as  Form  1-551.  Beginning  on 
August  1, 1989.  the  INS  began  issuing 
machine-readable  Forms  1-551  with 
expiration  dates  and  enhanced  security 
features.  The  INS  on  May  28, 1993. 
published  a  proposed  rule  in  the 
Federal  Register  at  58  FR  31000, 
concerning  the  replacement  of  the 
previously  issued  alien  registration 
documents  with  the  new  type  which  is 
more  resistant  to  fraud.  The  final  rule, 
published  on  September  20. 1993  in  the 
Federal  Register  at  58  FR  48775, 
terminates  the  vaUdity  of  previous 
versions  of  the  alien  registration  card 
effective  September  20, 1994.  The  final 
rule  makes  those  previous  versions  of 
the  alien  registration  card  invalid  for 
Form  1-9  emplojmient  eUgibiHty 
verification  purposes  as  of  that  date. 

In  addition  to  the  improvements 
outlined  above,  the  INS  has  determined 
that  further  steps  can  be  taken  to 
streamline  the  employment  eligibility 
verification  system  by  reducing  the 
number  of  documents  that  are 
acceptable  for  Form  1-9  purposes.  What 
follows  is  a  detailed  analysis  of  the 
changes  suggested  in  this  proposed  rule. 

Analysis  of  the  Proposed  Rule 

The  INS  proposes  eliminating  certain 
dociunents  from  the  Form  1-9.  Each  list 
of  documents  on  the  Form  1-9  will  be 
analyzed  from  the  standpoint  of  the 
documents  that  the  INS  proposes 


eliminating.  Note  that  although  the 
docimients  would  no  longer  be 
acceptable  for  purposes  of  completing 
Forms  1-9.  with  the  exception  of  Forms 
1-151.  they  would  still  be  valid  for  the 
purpose  for  which  they  are  issued. 

List  A 

The  INS  proposes  removing  the 
following  three  (3)  documents  from  List 
A: 

Fonn  I-688A,  Employment 
Authorization  Card 

This  employment  authorization 
document  is  issued  to  those  aliens  who 
have  applied  for  legalization  under 
section  245A  of  the  Act,  or  for  benefits 
as  a  special  agricultural  worker  (SAW) 
under  section  210  of  the  Act.  but  who 
have  not  yet  been  approved.  Although 
the  Form  I-688A  serves  as  only  an 
employment  authorization  document  for 
legalization  applicants,  it  serves  as  both 
an  employment  authorization  document 
and  a  travel  document  for  SAW 
apphcants.  Aliens  possessing  these 
documents  will  be  declining  in  num.bers 
as  their  applications  for  rebef  are  either 
granted  or  denied.  The  INS  will  make  a 
concerted  effort  to  eliminate  the  backlog 
of  SAW  apphcations  pending  with  the 
service  centers.  However,  the  INS  also 
recognizes  that  pending  litigation  and 
appeals  of  denials  of  SAW  status  make 
it  likely  that  some  aspects  of  the  SAW 
program  will  continue  for  some  time. 
Therefore,  aliens  in  possession  of  the 
Form  I-688A  will  be  issued  an  EAD, 
Form  I-688B,  to  evidence  employment 
authorization.  Special  agricultural 
worker  apphcants  will  be  granted 
advanced  parole  under  section  212(d]i5) 
of  the  Act,  if  they  wish  to  travel  during 
the  pendency  of  their  SAW  application. 
The  regulations  at  8  CFR  210.4(b)  and  8 
CFR  245a.  3  (n)  will  be  amended  to  delete 
the  references  to  Form  I-688A  and  to 
reflect  that  the  Form  I-688B  can  be 
obtained  at  designated  INS  offices,  and 
not  just  at  legalization  offices.  In 
addition,  a  new  paragraph  (20)  will  be 
added  to  8  CFR  274a.l2(c)  to  reflect  that 
aliens  who  have  appUed  for  temporary 
residence  imder  the  legalization  or  SAW 
provisions  of  the  Act  are  authorized  for 
employment. 

Form  1-327.  Re-Entry  Permit 

Aliens  in  possession  of  this  document 
are  lawful  permanent  residents  and.  as 
such,  are  in  possession  cf  alien 
registration  receipt  cards.  While  no 
security  concerns  have  been  identified 
with  this  document,  bearers  will  suffer 
no  hardship  by  its  elimination  since 
they  already  possess  an  acceptable 
alternative  document  for  Form  1-9 
purposes. 


Form  1-571,  Refugee  Travel  Document 

This  document  is  issued  only  to 
aliens  who  have  been  admitted  as 
refugees  under  section  207  of  the  Act. 
have  been  granted  asylum  status  in  the 
United  States  under  section  208  of  the 
Act,  or  who  are  lawfully  admitted  for 
permanent  residence.  These  individuals 
may  obtain  an  EL\D,  Form  I-688B,  in 
accordance  with  8  CFR  274a.l2  (a)(3)  or 
(a)(5),  or,  when  statutorily  ehgible,  they 
may  adjust  their  status  to  lawful 
permanent  resident  ahens,  thereby 
becoming  entitled  to  an  alien 
registration  receipt  card.  Form  1-551,  in 
accordance  with  8  CFR  274a.l2(a)(l). 

ListB 

The  INS  proposes  combining  two  (2) 
document  categories  and  removing  the 
following  five  (5)  documents  from  List 
B: 

Proposed  Combined  Documents 

Driver's  Licenses  and  Identification 
Cards 

Certain  redundancy  is  present  m  two 
categories  in  List  B.  8  CFR 
274a.2(b)(l)(v)(B)(  J){iT  states  that  certain 
driver's  Ucenses  and  identification  cards 
are  acceptable  evidence  of  identity.  8 
CFR  274a.2(b)(l)(v)(B)(l)(v)  also  permits 
certain  identification  documents  to  be 
used  as  acceptable  evidence  of  identity. 
The  INS  proposes  combining  these  two 
categories.  The  INS  has  received 
numerous  inquiries  concerning  local 
documents  such  as  fishing  licenses, 
which  arguably  contain  sufficient 
identifj-ing  information  to  satisfy  the 
regulatory  definition.  However,  these 
documents  are  issued  through  a  process 
that  does  not  preserve  the  document's 
security.  All  states  now  issue 
identification  cards,  thereby  permitting 
the  elimination  of  local  identification 
documents. 

Proposed  Eliminated  Documents 

School  Identification  Cards 

The  myriad  of  school  identification 
documents  adds  unnecessary 
complexity  and  confusion  to  the 
employment  eligibility  verification 
system.  Students  may  obtain  either  a 
state  driver's  license  or  identification 
card,  or.  if  they  are  under  the  age  of  18, 
their  parents  or  legal  guardians  may 
attest  to  their  identity  in  accordance 
with  8  CFR  274a.2(b)(l)(v)(B)(5). 

Voter's  Registration  Cards 

On  June  25, 1990,  the  INS  published 
an  interim  rule  in  the  Federal  Register 
at  56  FR  25928.  removing  this  document 
as  an  acceptable  identity  document  for 
Form  1-9  purposes  because  it  lacks  the 
proper  indicia  of  identity,  such  as  a 
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photograph  or  other  personal 
identifying  information,  that  would 

aualify  it  as  an  acceptable  List  B 
ocument.  However,  based  on  a 
comment  submitted  that  indicate  that 
some  individuals'  sole  identity 
document  is  their  voter's  registration 
card,  the  voter's  registration  cards  was 
reinstated,  as  an  acceptable  List  B 
document,  in  the  final  rule  published  on 
Ai^ust  23. 1991,  at  56  FR  41767. 

Tne  problem  of  document  fraud  and 
the  need  to  simplify  the  Form  1-9 
process  now  mandate  that  the  voter's 
registration  card  be  removed  from  List 
B.  The  INS  has  continued  to  doubt  the 
acceptability  of  a  voter's  registration 
card  to  establish  identity.  Most  contain 
very  little  identifying  information,  and 
the  issuance  process  is  quite  insecure. 
In  addition,  some  local  governments 
now  allow  non-citizens  to  vote  in  local 
elections.  See  Los  Angeles  Times, 
November  13, 1991,  at  B7,  col.  1 
(reporting  that  in  Takoma  Park, 
Maryland,  voters  approved  a  measure  to 
extend  the  right  to  vote  in  municipal 
elections  to  residents  who  are  not 
United  States  citizens;  noting  that 
Somerset.  Maryland,  has  permitted  non- 
citizen  voting  in  local  elections  for 
decades;  and  further  reporting  that  in 
New  York  and  Chicago,  parents  of 
children  in  pubhc  schools  may  vote  in 
school  board  elections  regardless  of 
citi.Tenship).  Persons  in  possession  of 
voter's  registration  cards  should  be  able 
to  obtain  appropriate  alternative 
documents  to  comply  with  the 
requirements  of  the  employment 
eligibility  verification  system.  Moreover, 
the  group  referred  to  in  the  regulation 
was  restricted  to  a  small  group  of 
employees  in  one  particular  company. 

U.S.  Military  Documents 

The  necessity  to  streamline  the 
employment  eligibility  verification 
system  has  caused  the  INS  to  propose 
eliminating  documents  that  are  not 
capable  of  specific  definition  and  whose 
bearers  coufd  readily  obtain  alternative 
documents.  Military  identification  fits 
both  criteria.  The  INS  has  never 
specifically  defined  what  was  included 
within  this  regulatory  provision  because 
the  types  of  military  identification  are 
too  numerous.  In  addition,  members  of 
the  armed  services  should  already 
possess  or  readily  be  able  to  obtain  other 
documents  that  remain  acceptable  for 
completion  of  Forms  1-9. 

U.S.  Coast  Guard  Merchant  Mariner 
Cards 

This  docimient  is  issued  only  to 
United  States  citizens  and  aliens 
lawfully  admitted  for  permanent 
residence.  Citizen  merchant  mariners 


can  obtain  a  social  security  card 
combined  with  an  identity  document,  or 
a  U.S.  passport.  Lawful  permanent 
resident  alien  merchant  mariners  should 
already  possess  a  Form  1-551. 

Documents  for  Individuals  Under  the 
Age  of  18 

The  ctirrent  regulations  at  8  CFR 
274a.2(b)(l)(v)(B)(2)  permit  three  (3) 
additional  types  of  documents  to  be 
used  by  minors  under  the  age  of  18  to 
establish  identity.  These  are:  school 
records  or  report  cards;  clinic,  doctor,  or 
hospital  records;  and  day-care  or 
nursery  school  records.  Originally,  these 
documents  were  included  on  Form  1-9 
to  address  those  situations  where 
children  are  involved  in  employment 
situations.  However,  this  class  of 
employee  is  quite  small  in  relation  to 
the  total  numoer  of  persons  hired  for 
employment  in  the  United  States  each 
year.  In  addition,  a  perfectly  acceptable 
alternative  exists  for  these  minors. 
Under  8  CFR  274a.2(b){l)(v)(B)(3), 
minors  under  the  age  of  18  are  exempt 
bom  producing  an  identity  document  if 
their  parent  or  legal  guardian  attests  on 
the  Form  1-9.  Therefore,  these  minors 
are  capable  of  satisfying  the 
employment  eligibility  verification 
requirements  without  having  to  produce 
any  identity  document. 

ListC 

The  INS  proposes  modifying  the 
regulatory  language  relating  to  one  (1) 
document  and  removing  the  following 
three  (3)  doctunents  fi^ra  List  C: 

Forms  FS-545  and  DS-1350.  Certificates 
of  Birth  Abroad 

United  States  citizens  bom  abroad 
would  be  able  to  obtain  other 
documents  that  U.S.  citizens  may 
obtain,  such  as  the  combination  of  an 
identity  document  and  a  social  security 
card,  or  a  U.S.  passport. 

Form  1-197.  U.S.  Citizen  ID.  Card 

This  card  has  not  been  issued  since 
the  early  1980's.  Persons  in  possession 
of  this  document  would  be  able  to 
obtain  other  documents  that  United 
States  citizens  may  obtain,  such  as  the 
combination  of  an  identity  document 
and  a  social  security  card,  or  a  U.S. 
passport. 

Form  1-179.  ID.  Card  For  Use  of 
Resident  Citizen  in  the  United  States 

This  document  has  not  been  issued 
since  the  1970's.  Persons  in  possession 
of  this  document  would  be  able  to 
obtain  other  documents  that  U.S. 
citizens  may  obtain,  such  as  the 
combination  of  an  Identity  document 


and  a  social  security  card,  or  a  U.S. 
passport. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  considered  to  be  a  major 
rule  within  the  meaning  of  section  1(b) 
of  E.0. 12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 


List  of  Subjects 
8  CFR  Part  210 


Aliens.  Migrant  labor.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  245a 

Aliens.  Immigration.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  274a 

Adnunistrative  practice  and 
procedure.  Aliens.  Employment, 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  210-SPECIAL  AGRICULTURAL 
WORKERS 

1.  The  authority  citation  for  part  210 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1160.  8  CFR  part 
2. 

2.  In  §  210.4.  paragraphs  (b)  (2)  and  (3) 
would  be  revised  to  read  as  follows: 

S  210.4    Status  and  benefits. 

(b)*  •  • 

(2)  Employment  and  travel 
authorization  prior  to  the  granting  of 
temporary  resident  status.  Permission  to 
travel  abroad  and  to  accept  employment 
will  be  granted  to  the  applicant  after  an 
interview  has  been  conducted  in 
connection  with  a  nonfrivolous 
application  at  a  Service  office.  If  an 
interview  appointment  cannot  be 
scheduled  within  30  days  from  the  date 
an  application  is  filed  at  a  Service 
office,  authorization  to  accept 
employment  will  be  granted,  valid  until 
the  scheduled  appointment  date. 
Employment  authorization,  both  prior 
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and  subsequent  to  an  interview,  will  be 
granted  on  Form  I-688B,  and  will  be 
restricted  to  six  months  duration, 
pending  final  determination  on  the 
apphcation  for  temporary  resident 
status.  If  a  final  determination  has  not 
been  made  on  the  application  prior  to 
the  expiration  date  of  the  I-688B,  that 
date  may  be  extended  upon  return  of  the 
I-688B  by  the  applicant  to  the  Service 
office  where  it  was  obtained.  Persons 
submitting  applications  who  currently 
have  work  auuiorization  incident  to 
status  as  defined  in  §  274a. 12(b)  of  this 
chapter  shall  be  granted  work 
authorization  by  the  INS  effective  on  the 
date  the  alien's  prior  work  authorization 
expires.  Permission  to  travel  abroad 
shall  be  granted  in  accordance  with  the 
Service's  advance  parole  provisions 
contained  in  §  212.5(e)  of  this  chapter. 

(3)  Employment  and  travel 
authorization  upon  grant  of  temporary 
resident  status.  Upon  the  granting  of  an 
application  for  adjustment  to  temporary 
resident  status,  the  service  center  will 
forward  a  notice  of  approval  to  the 
applicant  at  his  or  her  last  known 
address  and  to  his  or  her  qualified 
designated  entity  or  representative.  The 
applicant  may  appear  at  any  Service 
office,  and  upon  surrender  of  the 
previously  issued  Form  I-688B,  will  be 
issued  Form  1-688,  Temporary  Resident 
Card.  An  alien  whose  status  is  adjusted 
to  that  of  a  lawful  temporary  resident 
under  section  210  of  the  Act  has  the 
right  to  reside  in  the  United  States,  to 
travel  abroad  (including  commuting 
from  a  residence  abroad),  and  to  accept 
employment  in  the  United  States  in  the 
same  manner  as  aliens  lawfully 
admitted  for  permanent  residence. 

PAFTT  245a— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT,  AS  AMENDED  BY 
PUB.  L.  99-603,  THE  IMMIGRATION 
REFORM  AND  CONTROL  ACT  OF 
1986,  AND  PUB.  L  100-204,  SECTION 
902 


:l 


3.  The  authority  citation  for  part  245a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103. 1255a  and 
1255a  noti. 

4.  In  §  245a.2,  parajgraphs  (n)  (2)  (ii) 
and  (3)  would  be  revised  to  read  as 
follows: 

S  245«.2    Application  tor  temporary 
rasldenc*. 


(2)  Employment  authorization  prior  to 
the  granting  of  temporary  resident 
status. 

(i)*  *  • 

(ii)  If  an  interview  appointment 
cannot  be  scheduled  within  30  days 
from  the  date  an  application  is  filed  at 
a  Service  office,  authorization  to  accept 
employment  will  be  granted  valid  until 
the  scheduled  appointment  date. 
Employment  authorization,  both  prior 
and  subsequent  to  an  interview,  will  be 
granted  on  Form  I-688B,  and  will  be 
restricted  to  six  months  duration, 
pending  final  determination  on  the 
application  for  temporary  resident 
status. 

(3)  Employment  and  travel 
authorization  upon  grant  of  temporary 
resident  status.  Upon  the  granting  of  an 
application  for  adjustment  to  temporary 
resident  status,  the  service  center  will 
forward  a  notice  of  approval  to  the 
apphcant  at  his  or  her  last  known 
address  and  to  his  or  her  qualified 
designated  entity  or  representative.  The 
applicant  may  appear  at  any  Service 
office,  and  upon  surrender  of  the 
previously  issued  Form  I-688B  will  be 
issued  Form  1-688.  Temporary  Resident 
Card. 


S  274«.2    Verification  of  employment 
eligibility. 

(b)*  •  • 

(D*  *  • 

(v).   .   . 

(A)*   •  • 

(/)  Contains  an  unexpired  stamp 
therein  which  reads.  "Processed  for  I- 
551.  Temporary  Evidence  of  Lawful 
Admission  for  permanent  residence. 

Valid  until Employment 

authorized"  or  "Temporary  Form  1-551. 
Admission  for  permanent  residence  at 

(port)  ,     (date)  verified. 

.  (office  of  issuance). 


(date) 


.  (signature  of  issuing 
.  (title)";  either  stamp 


(n) 


PART  274a— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

5.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1324a.  and 
a  CFR  part  2. 

6.  Section  274a.2(b)(l)(v)  would  be 
amended  by: 

a.  removing  paragraphs  (A)(4)(i)  and 
(A)(5); 

b.  revising  paragraphs  (A)(6).  (A)(7). 
[Am.  and  (A)(9);  "^ 

c.  revising  paragraph  (A)(IO)  and 
redesignating  it  as  paragraph  (A)(6); 

d.  revising  paragraph  (B)  introductory 
text  and  paragraphs  (B)(1)  and  (B)(I)(/); 

e.  removing  paragraphs  (B)(I)(ji). 
(B)(l)(iijX  (B)(l)(iV).  (B)(I)(v).  {B)[l)[vi] 
and  (B)(I)(viji-); 

f.  revising  paragraphs  {B)[J)[vii]  and 
redesignating  it  as  paragraph  (B)(I)(i7); 

g.  revising  paragraphs  {B){l][ix)  and 
redesignating  it  as  paragraph  (B)(J)(jjj); 

h.  removing  paragraph  (B)(2); 

i.  redesignating  paragraphs  (B)(3)  and 
(B)(4)  as  paragraphs  (B)(2)  and  (B)(J) 
respectively; 

j.  revising  paragraphs  (C)(1); 

k.  removing  paragraphs  (C)(2),  (C)(5), 
(C)(6)  and  (C)(7); 

1.  revising  paragraphs  (C)(4),  (C)(5) 
and  (C)(6)  and  redesignating  them  as 
paragraphs  (C)(2).  (C)(5)  and  (C)(4) 
respectively  to  read  as  follows: 


officer). 

may  be  placed  on  the  arrival  portion  of 
Form  1-94,  with  the  alien's  picture 
affixed  thereto,  if  the  alien  is  not  in 
possession  of  his  or  her  passport;  or 

(5)  An  Alien  Registration  Receipt 
Card.  INS  Form  1-551;  or 

(6)  An  unexpired  employment 
authorization  document  issued  by  the 
Immigration  and  Naturalization  Service 
which  contains  a  photograph,  INS  Form 
1-688,  or  I-688B. 

(B)  The  following  documents  and 
procedures  are  acceptable  to  establish 
identity  only: 

[1]  The  following  documents,  whether 
expired  or  unexpired  are  acceptable  to 
establish  identity  only: 

(i)  A  driver's  license  or  identification 
card  issued  by  the  Federal  Government, 
a  state  (as  defined  in  section  101(a)(36) 
of  the  Act),  or  an  outlying  possession  (as 
defined  in  section  101(a)(29)  of  the  Act) 
of  the  United  States,  provided  the 
document  contains  a  photograph  or  the 
following  information:  name,  date  of 
birth,  sex,  height,  eye  color,  and 
address; 

[ii]  A  Native  American  tribal 
document;  or 

[Hi]  A  driver's  license  issued  by  a 
Canadian  Government  authority,  or  a 
Canadian  federal  or  provincial 
identification  card. 

(O*   •  • 

(1)  A  social  security  card  with  no 
employment  restrictions; 

(2)  An  original  or  certified  copy  of  a 
birth  certificate  issued  by  a  state  (as 
defined  in  section  101(a)(36)  of  the  Act), 
county,  municipal  authority,  or  outlying 
possession  of  the  United  States  (as 
defined  in  section  101(a)(29)  of  the  Act) 
bearing  an  official  seal; 

(5)  A  Native  American  tribal 
document;  or 

(4)  An  unexpired  Form  1-94 
indicating  admission  as  refugee  or 
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containing  an  employment 
authorization  stamp,  so  long  as  the 
period  of  endorsement  has  not  yet 
expired  and  the  proposed  employment 
is  not  in  conflict  with  any  restrictions  or 
limitations  identified  thereon. 


7.  Section  274a. 12(c)  would  be 
amended  by  removing  the  "."  at  the  end 
of  paragraph  (19)  and  replacing  it  with 
a  ";"  and  adding  a  new  paragraph  (20) 
to  read  as  follows: 

S2Z4a.t2    Cla«a«s  of  aliAn*  mittiorized  to 
•ccept  employment 


(c)  •   •  • 

(20)  An  alien  who  has  filed  an 
application  for  lawful  temporary 
residence  pursuant  to  section  245A  or 
210  of  the  Act.  Such  an  alien  shall  apply 
for  employment  authorization  only  in 
accordance  with  the  procedures  set 
forth  in  parts  245a  or  210  of  this 
chapter. 

Dated:  November  16, 1993 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  93-28676  Filed  11-22-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  574 
(No.  93-60] 
RtN  15S0^A63 

Acquisition  of  Control  of  Savings 
Associations  Applications,  Approval 
Standards  and  Procedural 
Requiraments 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  proposes  to  amend 
its  acquisition  of  control  regulations  to 
incorporate  the  provisions  of  section 
211  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA).  Section  211,  which  became 
effective  upon  the  enactment  of  the 
FDICIA  on  December  19, 1991,  amended 
Section  10(e)  of  the  Home  Owners'  Loan 
Act  (HOLA)  to  require  that  the  OTS,  in 
reviewing  a  holding  company 
application  under  section  10(e)  to 
acquire  a  savings  association,  consider 
the  competence,  experience,  and 
integrity  of  the  officers,  directors,  and 
principal  shareholders  of  the  proposed 
acquirors  and  the  savings  association  to 
be  acquired. 


Section  211  also  amended  section 
10(e)  of  the  HOLA  to  set  forth  two 
additional  circumstances  under  which 
the  Director  is  required  to  deny  a 
holding  company  application.  First,  the 
OTS  must  deny  an  application  under 
section  10(e)  of  the  HOLA  if  the 
company  fails  to  provide  adequate 
assurances  to  the  OTS  that  the  company 
will  make  available  to  the  OTS  such 
information  on  the  operations  or 
activities  of  the  company,  and  any 
affiliate  of  the  company,  as  the  OTS 
determines  to  be  appropriate  to 
determine  and  enforce  compliance  with 
the  HOLA.  Second,  the  statute  requires 
the  OTS  to  deny  an  application  by  a 
foreign  bank  if  the  foreign  bank  is  not 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by 
the  appropriate  authorities  in  the  home 
country  of  the  foreign  bank. 

In  addition,  the  OTS  proposes  to 
amend  its  acquisition  of  control 
regulations  to  reflect  the  previous 
combination  of  the  various  holding 
company  application  forms  in  order  to 
provide  consistency  between  the  forms 
and  the  regulations,  to  eliminate 
confusion,  and  to  streamline  the 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  December  23, 1993. 

AODflESSES:  Send  comments  to  Director, 
Information  Services  Division,  Public 
Affairs,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington.  DC 
20552,  Attention  Docket  No.  92-60. 
These  submissions  may  be  hand 
delivered  to  1700  G  Street,  NW.  from  9 
a.m.  to  5  p.m.  on  business  days;  they 
may  be  sent  by  facsimile  transmission  to 
FAX  Number  (202)  906-7753  or  (202) 
906-7755.  Submissions  must  be 
received  by  5  p.m.  on  the  day  they  are 
due  in  order  to  be  considered  by  the 
OTS.  Late-filed,  misaddressed  or 
misidentified  submissions  will  not  be 
considered  in  this  rulemaking. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.  from 
1  to  4  p.m.  on  business  days.  Visitors 
will  be  escorted  to  and  from  the  Public 
Reference  Room  at  established  intervals. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Sjogren,  Program  Manager, 
Corporate  Analysis,  (202)  906-6739, 
Supervisory  Operations,  Eileen 
McCarthy,  Program  Analyst,  Thrift 
Pohcy.  (202)  906-5752,  Supervision 
Policy.  Kevin  A.  Corcoran,  Assistant 
Chief  Counsel,  (202)  906-6962,  or  V. 
Gerard  Comizio,  Deputy  Chief  Counsel. 
(202)  906-6411,  Corporate  and 
Securities  Division,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington.  DC  20552. 


SUPPLEMENTARY  INFORMATION: 

I.  Acquisition  Standards 

Section  10(e)  of  the  HOLA,  12  U.S.C. 
1467a,  generally  prohibits  any  company, 
directly  or  indirectly,  from  acquiring 
control  of  a  savings  association  without 
prior  OTS  approval.  The  OTS  is 
required  to  evaluate  holding^  company 
applications  under  the  standards  set 
forth  at  section  10(e)  of  the  HOLA.  In 
reviewing  any  holding  company 
acquisition  under  section  10(e),  the  OTS 
is  required  to  take  into  consideration  the 
financial  and  managerial  resources  and 
future  prospects  of  the  company  and 
association  involved,  the  insurance  risk 
to  the  SAIF  or  the  BIF,  and  the 
convenience  and  needs  of  the 
community  to  be  served.' 

A.  Competence,  Experience,  and 
Integrity  of  Officers,  Directors,  and 
Principal  Shareholders 

Section  211  of  the  FDICL\,  Public 
Law  No.  102-242, 105  Stat.  2236, 
amended  sections  10(e)(1)(B)  and 
10(e)(2)  of  the  HOLA  to  require  that  the 
OTS,  in  considering  the  managerial 
resources  of  companies  and  savings 
associations  involved  in  a  holding 
company  acquisition,  consider  "the 
competence,  experience,  and  integrity  of 
the  officers,  directors,  and  principal 
shareholders  of  the  company  or 
association."  J 

Neither  the  HOLA  nor  the  OTS 
acquisition  of  control  regulations 
defines  the  term  "principal 
shareholder."  The  OTS  acquisition  of 
control  regulations,  however,  define  the 
term  "controlling  shareholder"  as  "any 
person  who  directly  or  indirectly  or 
acting  in  concert  with  one  or  more 
persons  or  companies,  or  together  with 
members  of  his  or  her  immediate  family, 
owns,  controls,  or  holds  with  power  to 
vote  10  percent  or  more  of  the  voting 
stock  of  a  company  or  controls  in  any 
manner  the  election  or  appointment  of 
a  majority  of  the  company's  board  of 
directors."' 

The  OTS  believes  that  the  definition 
of  the  term  "controlling  shareholder" 
currently  contained  in  its  acquisition  of 


'  12  U.S.C.  1467a(eMl)(B)  and  (e)(2).  These 
standards  also  apply  to  acquisitions  of  slock  in 
connection  with  qualified  stock  issuances  under 
section  I0(q)  of  the  HOLA,  and  any  transaction 
under  section  13(k)  of  the  Federal  Deposit 
Insurance  Act 

'  Id.  In  assessing  the  managerial  resources  of^ 
proposed  acquirors  of  savings  associations,  the  OTS 
has,  as  a  matter  of  practice  and  policy,  generally 
Interpreted  this  standard  to  require  a  review  of  the 
competence,  experience,  and  integrity  of  proposed 
acquirors.  Thus,  the  OTS  believes  that  the  new 
statutory  requiraments  of  section  10(e)(1)(B)  and  (2) 
are  consistent  with,  and  enhance,  approval 
standards  currently  used  by  OTS. 

'  12  CFR  574.2(g). 


Federal  Register  /  Vol.  58.  No.  224  /  Tuesday.  November  23,  1993  /  Proposed  Rules  61851 


control  regulations  encompasses  the 
shareholders  intended  to  be  treated  as 
"principal  shareholders."  Accordingly, 
the  proposed  amendments,  rather  than 
including  a  separate  definition  of 
"principal  shareholders,"  rely  on  the 
existing  OTS  terminology  "controlling 
shareholder"  and  require  the  OTS  to 
consider  the  competence,  experience, 
and  integrity  of  "controUing 
shareholders."* 

The  statutory  language,  however,  does 
not  prevent  the  OTS  from  considering 
the  extent  to  which  a  "principal 
shareholder"  or  "controlling 
shareholder"  is  involved  In  the  affairs  of 
a  savings  association  or  savings  and 
loan  holding  company.  An  underlying 
purpose  of  section  211  is  to  permit  the 
OTS  to  consider  the  abihties  of  the 
principal  shareholders  of  savings 
associations  and  savings  and  loan 
holding  companies  in  appropriate 
situations,  including  situations  where  a 
principal  shareholder  has  or  could  have 
a  significant  effect  on  the  financial  and 
managerial  resources,  futiue  prospects, 
or  safety  and  soundness  of  a  savings 
association  or  savings  and  loan  holding 
company.  Thus,  the  OTS,  in  weighing 
the  shareholder's  experience  and 
competence,  would  give  significant 
consideration  to  whether  the 
shareholder  proposes  to  be  a  passive 
investor.  For  instance,  a  principal 
shareholder  who  holds  a  passive 
investment  would  not  need  the  same 
level  of  experience  and  competence 
required  of  a  principal  shareholder  who 
could  exert  significant  influence  upon 
the  direction  of  the  savings  association 
or  savings  and  loan  holding  company. 

B.  Assurances  Regarding  Availability  of 
Information 

Section  211  of  FDICIA  added  new 
section  10(e)(2)(C)  to  the  HOLA.  which 
provides  that  the  OTS  shall  not  approve 
a  holding  company  appUcation  if  the 
company  fails  to  provide  adequate 
assurances  to  the  OTS  that  the  company 
will  make  available  to  the  OTS  such 
information  on  the  operations  or 
activities  of  the  company,  and  any 
affihate  of  the  company,  as  the  OTS 
determines  to  be  appropriate  to 
determine  and  enforce  compliance  with 
the  HOLA. 

This  standard  apphes  both  to 
applications  submitted  by  foreign 
acquirors  and  domestic  acquirors.  The 
assurances  apply  to  affiliates  that  are 
under  common  control  of  an  individual 


as  well  as  to  those  imder  conunon 
control  of  a  company. 

The  OTS  sp)ecifically  requests 
comment  on  whether  the  OTS  should, 
in  all  instances,  seek  specific  assurances 
from  applicants.  The  OTS  currently 
seeks  all  information  needed  to  consider 
holding  company  appHcations.s  has 
promulgated  regulations  and  issued 
forms  that  require  savings  and  loan 
holding  companies  to  file  information 
with  the  OTS  on  a  regular  basis.«  and 
has  broad  authority  under  section  10(b) 
of  the  HOLA  to  examine  savings  and 
loan  holding  companies  and  their 
affiliates.  In  addition,  the  OTS  has  broad 
authority  to  investigate  and  bring 
enforcement  actions  against  holding 
companies  and  other  affiliates  of  savings 
associations  under  section  10(g)  of  the 
HOLA,  as  well  as  other  statutory 
provisions,  including  section  8  of  the 
Federal  Deposit  Insurance  Act. 

In  processing  applications  submitted 
by  foreign  acquirors,  the  OTS  has.  as  a 
matter  of  poUcy,  required  foreign 
acquirors  to  enter  into  a  foreign  acquiror 
agreement.'  Foreign  acquiror 
agreements  generally  state,  inter  alia, 
that  the  foreign  acquiror  (i)  voluntarily 
consents  to  United  States  jurisdiction 
for  purposes  of  laws  relating  to  United 
States  depository  institutions,  (ii)  shall 
designate  agents  for  service  of  process, 
and  (iii)  shall  permit  the  OTS  to 
examine  it  to  such  extent  as  the  Director 
may  prescribe. 

The  OTS  solicits  comment  as  to 
whether,  for  purposes  of  enforcing 
United  States  depository  institution 
laws,  this  type  of  agreement  is  sufficient 
to  ensure  personal  jiuisdiction  over  all 
foreign  parties  that  directly  or  indirectly 
control  savings  associations,  or  are 
otherwise  involved  in  the  affairs  of  a 
savings  association. 

Further,  the  OTS  solicits  comment  on 
the  precise  nature  of  the  assvuances  that 
the  OTS  should  consider  to  be  adequate 
regarding  access  to  information 
concerning  domestic  or  foreign  holdii^ 
companies  or  other  affihates.  and  the 
manner  in  which  such  assurances 
should  be  presented  to  the  OTS  (e.g., 
submission  of  an  affidavit,  certification, 
or  line  item  of  an  application). 

C.  Comprehensive  Supervision  and 
Regulation  of  Foreign  Banks 

New  section  10(e)(2)P)  of  the  HOLA, 
also  added  by  the  FDICIA,  provides  that 
the  OTS  shall  not  approve  a  holding 


••  This  proposed  troatmant  is  consistent  with  the 
scope  of  the  "principal  shareholder"  concept  used 
by  the  Board  of  Governors  of  the  Federal  Reserve 
System  ("Federal  Reserve  Board")  in  implementing 
secUon  210  of  the  FDICIA.  See  58  FR  471, 472  Oan. 
6. 1993). 


'See  OTS  Form  H-{e)_. 

•See  12  CFR  584.1  and  OTS  Forms  H-(b)lO  and 
H-(b)ll. 

1  In  addition,  the  OTS  has  required  parties  that 
attempt  to  rebut  a  rebuttable  determination  of 
control  under  12  CTR  574.4{b)  and  574.4(e)  to  file 
a  foreign  holding  comptany  agreement. 


company  application  by  a  foreign  bank 
if  the  foreign  bank  is  not  subject  to 
comprehensive  supervision  or 
regulation  on  a  consoUdated  basis  by 
appropriate  authorities  in  the  bank's 
home  country. 

The  statute,  by  its  terms,  relates  to 
foreign  banks,  and  does  not  address 
foreign  bank  holding  companies.  The 
OTS  specifically  requests  comment  on 
whether  the  OTS  should  include  foreign 
bank  holding  companies,  or  subsidiaries 
of  a  foreign  bank  holding  company  that 
would  not  themselves  become  holding 
companies,  within  the  scope  of  the 
regulation  implementing  new  section 
10(e)(2)(D)  of  the  HOLA.  thereby 
requiring  that  such  entities  be  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  in  the 
aporopriate  home  country* 

In  processing  holding  company 
applications  by  foreign  banks,  the  OTS 
will  be  required  to  address  the  question 
of  what  constitutes  "comprehensive 
supervision  or  regulation  on  a 
consolidated  basis  by  the  appropriate 
authorities."  The  OTS  specifically 
requests  comment  regarding  the  maimer 
in  which  the  OTS  should  implement 
this  standard.  The  OTS  could,  for 
example,  address  this  question  on  a 
case-by-case  basis.  In  the  alternative,  the 
OTS  could  establish  a  general 
definition,  or  provide  other  guidance  as 
to  the  type  of  supervision  that  satisfies 
this  standard,  and  require  each  foreign 
bank  involved  in  an  acquisition 
transaction  to  demonstrate  that  it  is 
subject  to  the  appropriate  level  of 
supervision.  Finally,  the  OTS  could  take 
a  position  on  a  country-by-country,  or 
regulator-by-regulator  basis. 

The  OTS  notes  that  the  Federal 
Reserve  Board,  in  implementing  section 
202(a)  of  the  FDICIA.  has  promulgated 
a  regulation  setting  forth  the  basis  on 
which  the  Federal  Reserve  Board  will 
determine  the  presence  of 
"comprehensive  supervision  or 
regulation  on  a  consohdated  basis."' 
The  regulation  provides  that  the  Federal 
Reserve  Board  will  determine  whether 
the  foreign  bank  is  supervised  or 
regulated  in  such  a  manner  that  its 
home  country  supervisor  receives 
sufficient  information  on  the  worldwide 


•  The  Federal  Reserve  Board,  in  promulgating 
final  regulations  implementing  section  202(a)  of  the 
FDICIA.  has  stated  that  the  comprehensive 
supervision  standard  is  established  in  the  context 
of  supervision  of  the  bank  itself.  The  Federal 
Reserve  Board  has  stated  that  the  comprehensive 
supervision  standard  focuses  on.  among  other 
things,  how  the  supervisor  reviews  transactions 
between  a  foreign  bank  and  iu  affiliates,  rather  than 
on  direct  supervision  of  these  companies.  See  58  FR 
6348,  6349-6350  (JaP'»>'y  28,  1993). 

»  See  58  FR  6348,  6360-6361  (to  be  codified  an 
12  CFR  211.24(c)(l)(U)). 
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operations  of  the  foreign  bank 
(including  the  relationships  of  the  bank 
to  any  affiliate)  to  assess  the  foreign 
bank's  overall  financial  condition  and 
compliance  with  law  and  regulation.  >o 
The  Federal  Reserve  Board  has  stated 
that  as  the  standard  requires  a  bank- 
specific  determination,  it  will  address 
the  standard  oil  a  case-by-case  basis, 
and  not  make  any  blanket 
pronouncements." 

II.  Holding  Company  Application 
Forms 

Previously,  potential  holding 
company  acquirors  of  savings 
associations  were  required  to  determine 
which  of  five  separate  holding  company 
application  forms,  H-{e)l,  H-{e)2,  H- 
(e)3,  H-(e)4,  or  H-(ejl-S,  was  required 
to  be  filed  in  connection  with  an 
acquisition  subject  to  part  574.  These 
separate  forms,  each  containing 
different  instruction  and  form 
requirements,  were  originally  deemed 
necessary  to  accommodate  diflOTent 
types  of  holding  company  acquirors  and 
transactions. 

While  it  has  been  useful  to  OTS 
re\'iew  of  holding  company  applications 
to  be  able  to  readily  identify  diffierent 
types  of  acquisition  transactions,  the 
differing  form  requirements  and  related 
instructions  for  each  application  has 
caused  some  degree  of  confusion  and 
resulted  in  unnecessary  complexity  in 
connection  with  filing  these  forms. 
Thus,  the  OTS  decided  to  merge  the  five 
forms  into  one  comprehensive  form 
with  uniform  instructions  and  form 
requirements.  This  new  combined  form 
contains  uniform  instructions  pertaining 
to  all  types  of  holding  company 
transactions.  Further,  duplicative 
information  requirements  contained  in 
the  previous  forms,  and  those  currently 
contained  in  §  574.6(a)(2)  relating  to  H- 
(e)l-S  applications,  have  been 


">  W.  The  regulation  seta  forth  certain  factors  that 
the  Fedaral  Rssarve  Board  will  asseu,  including  the 
extent  to  which  the  home  country  supervisoi: 
Ensures  that  the  foreign  bank  has  adequate 
procedures  for  monitoring  and  controlling  its 
activities  worldwide;  obtsdns  information  on  the 
foreign  bank  and  its  subsidiaries  and  offices  outside 
the  home  country  through  regular  reports  of 
examination,  audit  reports,  or  otherwise;  obtains 
information  on  the  dealings  and  relationships 
between  the  foreign  bank  and  its  foreign  and 
domestic  affiliates;  receives  from  the  foreign  bank 
financial  reports  that  are  consolidated  on  a 
worldwide  basis,  or  comparable  informatian;  and 
evaluates  prudential  standards,  such  as  capital 
adequacy  and  risk  asset  exposure,  on  a  worldwide 
basis. 

■  <  The  Federal  Reserve  Board,  howmrer,  stated 
that  it  expects,  as  it  acts  on  applications,  to  use 
information  already  reviewed  regarding 
comprehensive  supervision  in  particular  countries 
to  make  judgments  without  requiring  significant 
input  from  similar  applicants  chartered  in  the  same 
country.  See  58  FR  6348,  6349. 


eliminated,  as  have  numerous 
information  items  that  are  no  longer 
relevant.  Also,  infbrmati(Hi  routinely 
requested  by  the  staff  has  been 
incorporated  into  the  new  combined 
form  to  reduce  the  necessity  of 
additional  information  requests  in 
connection  with  OTS  review  of  such 
filings.  The  surviving  form  has  been 
designated  as  the  Application/ 

Information  Filing  H-{e) (0MB 

no.  1550-0015).i2 

In  light  of  these  form  changes,  the 
OTS  proposes  to  amend  part  574  to 
reflect  the  already-completed  merger  of 
the  various  forms  in  order  to  provide 
consistency  between  the  forms  and  the 
regulations,  to  eliminate  confusion,  and 
to  streamline  the  regulations. 

Request  for  Public  Comment 

The  OTS  requests  public  comment  on 
all  aspects  of  the  proposal. 

IIL  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  proposal  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866. 

IV.  Regulatory  Flexibility  Act 

It  is  certified  that  this  proposal  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Consequently,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

List  of  Subjects  in  12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping 
requirements,  Savings  associations, 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
part  574,  subchapter  D,  chapter  V,  title 
12,  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  574— {AMENDED] 

1.  The  authority  citation  for  part  574 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1467a,  1817, 183111. 

2.  Section  574.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§574.6    Procedural  requiraments. 

(a)  Form  of  application  or  notice.  An 
application,  notice,  or  informational 
filing  required  by  §  574.3  of  this  part 
shall  be  filed  on  the  Application/ 

Information  Filing  H-{8) form. 

(As  specified  in  the  form's  instructions, 


the  blank  line  following  the  H-(e) 
should  be  filled  in  by  appUcants  with 
the  appropriate  "1".  "1-S",  "2",  "3",  or 
"4"  depending  on  the  type  of 
apphcation.)  The  specific  application 
requirements  for  each  type  of  filing  are 
indicated  on  the  form.  An  acquiror  may 
request  confidential  treatment  of 
portions  of  an  application  or  notice  only 
by  complying  with  the  requirements  of 
paragraph  (f)  of  this  section.  In  the  case 
of  an  application  involving  a  merger 
(including  a  merger  with  an  interim 
association)  the  Application/ 

Information  Filing  H-(e) form 

shall  be  used  in  lieu  of  an  application 
that  otherwise  would  be  required  for 
such  merger  under  §§  546.2,  552.13,  and 
563.22  of  tins  chapter. 

(1)  H-(e)l.  This  application  type  shall 
be  filed  under  §  574.3(a)  of  this  part  by 
a  company,  other  than  a  savings  and 
loan  holding  company,  for  approval  to 
acquire  direct  or  indirect  control  of  one 
savings  association. 

(2)  l{-{e)l-S.  This  application  type 
shall  be  filed  under  §  574.3(a)  of  this 
part  by  a  savings  association  for 
approval  to  reorganize  into  a  holding 
company  structure,  provided  that  the 
proposed  transaction  satisfies  each  of 
the  conditions  for  automatic  approval 
specified  in  §§  574.7  (a)(2)  and  (a)(3)  of 
this  part. 

13]  H-(e)2.  This  application  type  shall 
be  filed  imder  §  574.3(a)  of  this  part: 

(A)  By  a  savings  and  loan  homing 
company  for  approval  to  acquire  and 
hold  separately  one  or  more  savings 
associations; 

(B)  By  any  other  company  for 
approval  to  acquire  and  hold  separately 
more  than  one  savings  association; 

(C)  By  a  savings  and  loan  holding 
company  for  approval  of  an  acquisition 
of  shares  issued  by  a  savings  association 
in  a  qualified  stock  issuance  pursuant  to 
§  574.8  of  this  part;  or 

(D)  By  any  director,  officer,  or  any 
individual  who  owns,  controls,  or  holds 
with  power  to  vote  (or  holds  proxies 
representing)  more  than  25  percent  of 
the  voting  shares  of  a  savings  and  loan 
holding  company  for  approval  of  an 
acquisition  of  one  or  more  savings 
associations. 

(ii)  The  OTS  may  determine  as  a 
general  matter  or  on  a  case-by-case  basis 
not  to  require  application  information 
not  relevant  to  transactions  described  in 
paragraphs  (a)(3)(i)  (C)  and  P)  of  this 
section. 


■>As  specified  in  thefbim's  instructions,  the 
blank  line  following  the  H-(e)  should  be  filled  in 
by  applicants  with  the  approprlMe  "1",  "1-S",  "2" 
"3",  or  "4"  depending  on  the  type  of  application. 


3.  Section  574.7  is  amended  by 
revising  the  section  heading  and 
paragraph  (c)  to  read  as  follows: 

9574.7    Datannlnatlon  by  th«  OTS. 
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(c)  Application  criteria.  (1)  The  OTS 
may  deny  an  application  by  a  company 
or  certain  persons,  described  in 
paragraph  (b)  of  this  section,  affiliated 
with  a  savings  and  loan  holding 
company,  to  acquire  control  of  a  savings 
association,  or  by  a  savings  and  loan 
holding  company  to  acquire  a  qualified 
stock  issuance  pursuant  to  §  574.8  of 
this  part: 

(i)  If  the  OTS  finds  that  the  financial 
and  managerial  resources  and  future 
prospects  of  the  acquiror  and 
association  involved  would  be 
detrimental  to  the  association  or  the 
insurance  risk  of  the  SAIF  or  BIF;  or 
(ii)  If  the  acquirer  fails  or  refuses  to 
furnish  information  requested  by  the 
OTS. 

(23  Consideration  of  the  managerial 
resources  of  a  company  or  savings 
association  shall  include  consideration 
of  the  competence  experience,  and 
integrity  of  the  officers,  directors,  and 
controlling  shareholders  of  the  company 
or  association.  In  connection  with  the 
applications  filed  pursuant  to  §§  574.6 
(a)(2)  and  {a)(3),  and  574.8  of  this  part, 
the  OTS  will  also  consider  the 
convenience  and  needs  of  the 
community  to  be  served.  Moreover,  the 
OTS  shall  not  approve  any  proposed 
acquisition: 

(i)  Which  would  result  in  a  monopoly, 
or  which  would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  savings  and  loan  business  in  any 
part  of  the  United  States; 

(ii)  The  effect  of  which  on  any  section 
of  the  country  may  be  substantially  to 
lessen  competition,  or  tend  to  create  a 
monopoly,  or  which  in  any  other 
manner  would  be  in  restraint  of  trade, 
unless  the  OTS  finds  that  the 
anticompetitive  effects  of  the  proposed 
acquisition  are  clearly  outweighed  in 
the  public  interest  by  the  probable  effect 
of  the  acquisition  in  meeting  the 
convenience  and  needs  of  the 
community  to  be  served; 

(iii)  If  the  company  fails  to  provide 
adequate  assurances  to  the  OTS  that  the 
company  will  make  available  to  the  OTS 
such  information  on  the  operations  or 
activities  of  the  company,  and  any 
affiliate  of  the  company,  as  the  OTS 
determines  to  be  appropriate  to 
determine  and  enforce  compliance  with 
the  Home  Owners'  Loan  Act;  or 

(iv)  In  the  case  of  an  application  by  a 
foreign  bank,  if  the  foreign  bank  is  not 
subject  to  comprehensive  supervision  or 
regulation  on  a  consoUdated  basis  by 
the  appropriate  authorities  in  the  home 
coimt^  of  the  foreign  bank. 


By  the  Office  of  Thria  Supervision. 
Jonathui  L.  Fiachter, 
Acting  Director. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  November  18, 1993. 

[FR  Doc.  93-28721  Filed  11-22-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docim  No.  93-NM-161-AO] 

AinworthlnaM  Directlvaa;  McDonnell 
Douglas  Model  DC-^-«0  Series 
Airplanes  and  Model  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM). 


Dated:  April  26, 1993. 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to 
certain  McDonnell  Douglas  Model  DC- 
9-80  series  airplanes  and  Model  MD-88 
airplanes.  This  proposal  would  require 
inspection  of  the  ceiling  pressure  relief 
panels  in  the  cargo  compartments  to 
determine  if  slotted  attach  points  are 
present  and,  if  not.  modification  of  the 
panels.  This  proposal  is  prompted  by  a 
report  that  certain  panels  were 
manufactured  without  the  appropriate 
slotted  attach  points.  The  actions 
specified  by  the  proposed  AD  are 
Intended  to  ensure  that  the  action  of  the 
cargo  compartment  pressure  relief 
panels  will  enable  the  airplane  to 
withstand  a  rapid  decompression 
caused  by  a  hole  below  the 
compartment  floor. 

DATES:  Comments  must  be  received  by 
January  25,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
161-AD,  1601  Und  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Fnday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.  O. 
Box  1771,  Long  Beach,  California 
90846-0001,  Attention:  Business  Unit 
Manager,  Technical  Publications,  Cl- 
HDR  (54-60).  This  information  may  be 
examined  at  the  FAA,  Transport 


Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  Los  Angeles  Aircraft  Certification 
Office.  FAA.  Transport  Airplane 
Directorate.  3229  East  Spring  Street. 
Long  Beach.  CaUfomia. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  Hempe.  Aerospace  Engineer. 
Airframe  Branch,  ANM-120L.  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
California  90806-2425;  telephone  (310) 
988-5224;  fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-161-AD."  The 
postcard  %vill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-161-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  production  quality  check  at  the 
manufacturer's  facility  revealed  that 
certain  cargo  compartment  ceiling 
pressure  relief  panels  installed  on 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  had  been  manufactured 
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with  .25-inch  diameter  holes,  rather 
than  the  required  radius  slots,  at  the 
attach  points.  Radius  slots  at  the  panel 
attach  points  are  required  so  that  the 
panels  can  "blow  out"  (flexibly  extend) 
when  a  differential  pressure  of  .75 
pounds  per  square  inch  (PSI)  exists. 
Ceiling  pressure  relief  panels  having 
holes,  rather  than  slots,  at  the  attach 
points  would  not  be  capable  of  blowing 
out  during  a  rapid  decompression  of  the 
airplane.  This  condition,  if  not 
corrected,  could  result  in  the  airplane 
not  being  able  to  withstand  a  rapid 
decompression  caused  by  a  hole  below 
the  compartment  floor. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Service 
Bulletin  25-335,  dated  April  28,  1993. 
that  describes  procedures  for  inspecting 
the  ceiling  pressure  relief  panels  in  the 
forward,  mid,  and  aft  cargo 
compeirtments  to  determine  if  slotted 
attach  points  exist.  The  service  bulletin 
provides  instructions  for  modifying 
panels  that  do  not  have  slotted  attach 
points:  this  modiflcation  entails 
trimming  material  from  the  panel  to 
create  a  slotted  attach  point. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  inspection  of  the  ceiling 
pressure  relief  panels  to  determine  if 
slotted  attach  points  are  present,  and 
modification  of  the  panel(s],  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  1,016  Model 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  556  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
at  an  average  labor  rate  of  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  inspection 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $30,580,  or 
$55  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

If  modification  of  a  panel  is  necessary, 
accomplishing  the  modification  would 
entail  approximately  5.4  work  hours,  at 
an  average  labor  rate  of  $55  per  work 
hour.  No  additional  parts  would  be 
required.  Based  on  these  figures,  the 
total  cost  of  impact  of  any  necessary 
modification  is  estimated  to  be  $297  per 
panel. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory     ' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [AmandMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  93-NM-161- 
AD. 

Applicability:  Model  DC-9-81  (MD-«1), 
DC-9-82  (MD-82),  DC-9-83  (MD-«3),  DC- 
9-87  (MD-87)  series  airplanes,  and  Model 
MD-88  airplanes:  as  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  25-335, 
dated  April  28. 1993;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensiire  that  the  action  of  the  cargo 
compartment  ceiling  relief  panels  will  enable 
the  airplane  to  withstand  a  rapid 


decompression  caused  by  a  hole  below  the 
compartment  floor,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  inspect  the  ceiling  relief 
panels  in  the  forward,  mid,  and  aft  cargo 
compartments  to  determine  if  slotted  attach 
points  are  present,  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
25-335,  dated  April  28, 1993. 

(1)  If  slotted  attach  points  are  present,  no 
further  action  is  required  by  this  AD. 

(2)  If  slotted  attach  points  are  not  present 
on  any  panel,  prior  to  further  flight,  modify 
that  panel  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Kenton,  Washington,  on 
November  17, 1993. 

Jamet  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-28680  Filed  11-22-93;  8:45  am) 
BtUJNG  COOiE  4910-19-F 


14  CFR  Part  73 

[Airspace  Docket  No.  92-AWP-6] 

Proposed  Alteration  and  Subdivision 
of  Restricted  Area  R-2503  and 
Revocation  of  R-2533;  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT.. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  Restricted  Area  R-2503,  Camp 
Pendleton.  CA.  and  subdivide  the  area 
into  three  separate  areas  designated  as 
R-2503A,  R-2503B,  and  R-2503C.  R- 
2503A  would  incorporate  part  of  the 
existing  Restricted  Area  R-2533, 
Oceanside.  CA.  R-2533  is  proposed  to 
be  removed  concurrent  with  this  action. 
This  proposal  would  allow  Marine 
Corps  Base  Camp  Pendleton  to 
accomplish  required  training. 
DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  AWP-500,  Docket  No. 
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92-AWP-6,  Federal  Aviation 
Administration,  P.O.  Box  92207, 
Worldway  Postal  Center.  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  niRTHER  INFORMATION  CONTACT: 
Diane  Bodenharaer,  Military  Operations 
Program  Office  (ATM-420).  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-3178. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  trpecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,  and 
energy-related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
hsted  above.  Commenters  wishing  the 
FA.\-  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
AWP-6."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land  use  aspects  to: 
LT.  Ccl.  Robert  Settle.  Assistant  Chief  of 
Staff.  Operations  and  Training  (Airspace 
Management).  Marine  Corps  Base.  Camp 
Pendleton,  CA  92055;  telephone:  (619) 
725-8183. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  hght  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  persoiuiel  concerned 


with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention.  Public  Inquiry 
Center,  APA-220.  800  Indendence 
Avenue  SW.,  Washington,  EK)  20591,  or 
by  calling  (202)  267-3485. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
subdivide  Restricted  Area  R-2503, 
Camp  Pendleton,  CA.  into  three  separate 
areas  designated  as  R-2503A.  R-2503B. 
and  R-2503Q  Camp  Pendleton  has 
found  that  having  two  restricted  areas 
with  similar  sounding,  but  different 
numbers  is  confusing,  and  has  requested 
that  R-2533  be  removed  and  modified 
under  the  designation  of  R-2503A.  The 
proposed  R-2503A  is  smaller  in  size 
than  the  current  R-2533. The 
southwestern  boundarj'  of  R-2503A 
would  be  two  miles  closer  to  shoreline 
so  that  the  distance  that 
nonpartidpating  aircraft  would  need  to 
fly  offshore  to  avoid  the  area  would  be 
reduced.  Additionally,  the  boundary  on 
the  northwestern  side  of  R-2503A 
would  be  adjusted  to  reUim  airspace 
near  San  Clemente  to  the  pubhc.  The 
proposed  R-2503B  is  a  sUghtly  enlarged 
version  of  the  current  R-2503.  The 
southwestern  botindary  would  be 
moved  one  mile  toward  the  shoreline  to 
enable  the  Marine  Corps  to  provide 
requisite  training.  The  proposed  R- 
2503C  is  new  airspace  which  would 
extend  from  15,000  to  27,000  feet  and 
would  overUe  approximately  three- 
fourths  of  the  proposed  R-2503B.  The 
Marine  Corps  has  requested  this 
additional  airspace  to  accompUsh 
required  training,  such  as  high  angle, 
high  altitude  artillery  firing,  and  has 
indicated  that  its  use  will  t)rpically  be 
less  than  40  hours  per  year.  A  change 
to  the  using  agency  to  standardize 
format  is  also  included  in  this  proposal, 
The  coordinates  for  its  airspace  docket 
are  based  on  North  American  Datum  83. 
Section  73.25  of  part  73  of  the  Federal 
Aviation  RegiUations  was  repubUshed 
in  FAA  Order  7400.8A  dated  March  3, 
1993. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februar>- 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  tiiis  rule, 
when  promulgated,  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Prior  to  a  final  decision,  an 
environmental  review  is  being 
conducted  by  the  Department  of  Defense 
in  compUance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Anation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73--{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(8). 
1510. 1522;  E.G.  10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389:  49  U  S.Q  106(c}: 
14  CFR  11.69. 

§73.25    [Amended] 

2.  §  73.25  is  amended  as  follows; 
R-2S03  Camp  Pendleton,  CA  [Kemoved] 
R-2503A  Camp  Pendleton,  CA  (New) 

Bounderies.  Beginning  at  lat  33''22'42'TM., 
long,  117«36'45'^V.;  to  !at.  33°2ri3'7il., 
long.  lir34'ir'W.;  to  lat.  33»18'41"N., 
long,  117'23'58'TV.;  to  lat.  33«ir30T^., 
long,  117''16'43"W.;  to  lat  33''14'09'T>J., 
long,  lir26'38'%V.;  to  the  point  of 
beginning  by  following  a  line  1  NM  from 
and  parallel  to  the  shoreline. 

Designated  altitudes.  Surface  to  2,000  feet 
MSL 

Time  of  designation.  0600-2400  local  time 
daily;  other  times  by  NOTAM 

Controlling  agency.  FAA,  Los  Angeles 
ARTCC 

Using  agency.  U.S.  Marine  Corps, 

Commanding  Of&cers,  MCE  Camp 
Pendleton,  CA. 
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R-2503B  Cunp  Pendleton.  CA  [New] 

Boundaries.  Beginning  at  lat.  33<'24'23"N., 

long.  liriS'lS'^.;  to  lat.  SS^lS'OCrN.. 

long.  117»16'11"W.;  to  lat.  33'17'3(rN.. 

long.  liri6'43"W.;  to  lat  33''18'41"N.. 

long.  117"'23'58"W.;  to  lat.  33''27'13"N.. 

long.  117«'34'17'%V.;  to  lat.  33''30'13"N., 

long.  lir29'16"W.:  to  the  point  of 

beginning. 
Designated  altitudes.  Surface  to  15.000  feet 

MSL 
Time  of  designation.  0600-2400  local  time 

daily;  other  times  by  NOT  AM. 
Controlling  agency.  FAA,  Los  Angeles 

ARTCC. 
Using  agency.  U.S.  Marine  Corps, 

Commanding  Officer,  MCB  Camp 

Pendleton,  CA. 

R-2S03C  Camp  Pendleton,  CA  [New] 

Boundaries.  Beginning  at  lat.  33''24'23'7>J., 

long,  117''15'18"W.;  to  lat  33''18'41"N., 

long.  117''23'58"W.;  to  lat  33'27'13"N.. 

long,  lir34'17"W.;  to  lat  33»30'13"N.. 

long.  117'29'16"W.;  to  the  point  of 

beginning. 
Designated  altitudes.  15.000  feet  MSL  to  PL 

270. 
Time  of  designation.  Intermittent  by  NOT  AM 

at  least  24  hours  in  advance,  and  with 

the  concurrence  of  the  controlling 

agency. 
Controlling  agency.  FAA.  Los  Angeles 

ARTCC 
Using  agency.  U.S.  Marine  Corps. 

Commanding  Officer,  MCB  Camp 

Pendleton.  CA. 


R-2533  Oceanside,  CA  [Removed] 

Issued  in  Washington.  DC.  on  November 
15. 1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(PR  Doc.  93-28717  Filed  11-22-93;  8:45  am] 

BILUNO  CODE  4eiO-13-M 


DEPARTMErfT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  41 
Public  Notic*  1905] 

Visas:  Documantation  of 
Nonimmigrants  Under  ttw  Immigration 
and  Nationality  Act;  Temporary 
Visitors  for  Business  or  Pleasure 

AGENCY:  Bureau  of  Consular  Affairs, 

DOS. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  This  dooiment  extends  to 
December  6, 1993  the  comment  period 
regarding  the  proposed  changes  to  B 
visa  regulations.  The  proposed 
rulemaking,  published  on  July  26. 1993, 
56  FR  40024,  reflects  changes  in  the 


interpretation  of  the  B  visa 
classification,  temporary  visitors  for 
business  and/or  pleasure  resulting  from 
the  enactment  of  the  Immigration  Act  of 
1990  (IMMACT  90). 

DATES:  Written  comments  must  be 
received  in  duplicate  on  or  before 
December  6, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in 
dupUcate  to  Chief.  Division  of 
Legislation  and  Regulations,  Visa  Office, 
Department  of  State,  Washington.  DC 
20522-0113. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division,  Visa  Office. 
Washington.  DC,  20522-0113,  (202) 
663-1204. 

SUPPLEMENTARY  INFORMATION:  The 

Immigration  Act  of  1990  (Pub.  L.  101- 
649,  Nov.  29, 1990)  with  subsequent 
modification  by  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991 
(MATINA)  (Pub.  L.  102-232,  Dec.  12, 
1991)  amended  certain  exisiting 
nonimmigrant  visa  classifications  in  the 
Immigration  and  Nationality  Act  of 
1952,  (INA),  and  added  several  new 
ones.  IMMACT  90  and  MATINA  did  not 
directly  amend  the  INA's  B  visa 
classification  (INA  101(a)(15)(B)),  but 
certain  changes  to  the  H-lB  visa 
classification  (INA  101(a)(15)(H)(i)(b)) 
and  the  creation  of  the  new  O,  P,  and 
R  classifications  by  IMMACT  90  affect 
the  interpretation  of  the  B  visa 
classification  oirrently  set  forth  in  the 
FAM.  Proposed  rulemaking  1840 
concerns  an  extremely  significant  visa 
classification.  In  view  of  the  importance 
of  the  subject  matter,  and  to  coincide 
with  INS'  comment  period,  the 
Department  is  extending  the  comment 
period  through  December  6, 1993  to 
provide  the  public  with  ample  time  to 
submit  comments. 

Dated:  November  17, 1993. 
David  LHobba, 

Acting  Assistant  Secretary  for  Consular 

Affairs. 

(FR  Doc.  93-28838  Filed  11-22-93: 8:45  am] 

BIUMQ  CODE  471 0-Ot-r 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701, 784  and  817 
RIN:  1029-AB69 

Definitions  of  "Antliracite," 
"BitumlnousASubbituminous,""Coai," 
and  "Ugnlte" 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACnON:  Notice  of  public  hearings. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
(DOI)  pubhshed  a  proposed  rule  which 
would  revise  the  existing  definitions  of 
"anthracite"  and  "coal";  add  definitions 
of  "bitiuninous/subbituminous"  and 
"lignite";  and  remove  the  existing 
definitions  of  "anthracite,  bituminous 
and  subbituminous  coal"  and  "lignite 
coal."  OSM  has  received  requests  to 
hold  public  hearings  on  the  proposed 
rule  and  is  announcing  that  public 
hearings  will  be  held. 

DATES:  Public  hearings  are  scheduled 
for:  November  29.  1993,  in  Washington, 
DC,  at  9:30  a.m.  local  time  and 
December  6, 1993,  in  Jackson,  CA,  at  9 
a.m.  local  time. 

ADDRESSES:  The  public  hearings  will  be 
held  at  the  South  Interior  Building 
Room  220, 1951  Constitution  Ave.  NW., 
Washington.  DC  and  the  Amador  Inn's 
Gold  Room  located  in  Denny's 
Restaurant,  200  South  Highway  49, 
Jackson,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Growitz,  P.G.,  Branch  of 
Research  and  Technical  Standards, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  room  640. 1951 
Constitution  Avenue,  NW,  Washington, 
DC  20240;  Telephone:  202-343-1507. 
SUPPLEMENTARY  INFORMATION:  On 
October  7, 1993  (58  FR  52374).  OSM 
published  a  proposed  rule  which  would 
revise  the  existing  definitions  of 
"anthracite"  and  "coal";  add  definitions 
of  "bitiuninous/subbituminous"  and 
"lignite";  and  remove  the  existing 
definitions  of  "anthracite,  bituminous 
and  subbitiuninous  coal"  and  "lignite 
coal."  OSM  proposes  to  change  the 
existing  definition  of  "coal"  and  its 
related  terms  by  deleting  references  to 
the  coal  classifications  of  ASTM 
Standard  D  388-77.  These  revisions  will 
avoid  prior  periodic  calls  to  update  the 
existing  definitions  to  reflect  tne  most 
current  ASTM  Standard  D  388. 

OSM  has  received  requests  to  hold 
public  hearings  on  the  proposed  rule. 
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As  a  result.  OSM  has  scheduled  public 
hearings  on  the  proposed  definition  of 
coal  rule  in  Washington.  DC;  and 
Jackson,  California.  Refer  to  DATES  and 
ADDRESSES  for  the  times,  dates  and 
locations  for  each  hearing.  The  hearings 
will  continue  until  all  persons  wishing 
to  testify  have  been  heard.  To  assist  the 
transcriber  and  ensure  an  accurate 
record,  OSM  requests  that  persons  who 
testify  at  a  hearing  give  the  transcriber 
a  written  copy  of  their  testimony. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Dated:  November  18, 1993. 
Brent  Wahlquist, 

Assistant  Director,  Reclamation  and 

Regulatory  Policy. 

[FR  Doc.  93-28761  Filed  11-22-93;  8:45  am] 

BiUJNO  CODE  4310-OS-M 


30  CFR  Part  934 

North  Dakota  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
North  Dakota  permanent  regulatory 
program  (hereinafter,  the  "North  Dakota 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
proposed  changes  in  the  State's  preblast 
survey  requirements  and  the  Small 
Operator  Assistance  Program  rules. 

This  docxunent  sets  forth  the  times 
and  locations  that  the  North  Dakota 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
Vkrritten  comments  on  the  proposed 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  December  23, 
1993.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  December  20. 1993.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4  p.m..  m.s.t.  on 
December  8. 1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 


Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office;  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  100 
East  B  Street,  room  2128;  Casper,  WY 
82601-1918  (307) 261-5776. 
Mr.  Edward  J.  Englerth,  Director, 
Reclamation  Division;  North  Dakota 
Public  Service  Commission,  Capitol 
Building;  Bismarck,  North  Dakota 
58505-0165  (701) 224-4092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett,  Telephone:  (307)  261- 
5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  the  North  Dakota 
Public  Service  Commission.  General 
backgroimd  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
found  in  the  December  15,  1980  Federal 
Register  (45  FR  82214).  Subsequent 
actions  concerning  North  Dakota's 
program  and  program  amendments  can 
be  found  at  30  CFR  934.15  and  934.16. 

n.  Proposed  Amendment 

By  letter  dated  October  26, 1993, 
(Administrative  Record  No.  ND-T-01) 
North  Dakota  submitted  a  proposed 
amendment  to  its  permanent  program 
pursuant  to  SMCRA.  The  North  Dakota 
proposed  amendment  is  required  in 
order  to  implement  changes  in  North 
Dakota's  reclamation  law  approved  by 
the  1993  State  Legislative  Assembly. 

(1)  North  Dakota  Administrative  Code 
(NDAC)  69-05.2-17-02.  North  Dakota  is 
proposing  to  increase  the  distance 
standard  required  for  pre-blast  surveys 
6x)m  Vi  mile  (0.85  kilometers)  to  1  mile 
(1.61  kilometers). 

(2)  NDAC  Chapter  69-05.2-29  [Small 
Operator  Assistance).  North  Dakota 
proposes  to  make  changes  throughout 
Chapter  29  of  its  Administrative  Code  to 
conform  with  amendments  made  by  the 
1993  Legislative  Assembly  to  Section 
38-14.1-37  of  the  North  Dakota  Century 
Code  (NDCC).  The  proposed  changes 
include:  (1)  Expanding  the  services 


available  to  small  operators  to  include 
those  listed  in  NDCC  38-14.1-37(2);  (2) 
increasing  the  annual  production  limit 
for  small  operators  fi-om  100.000  tons  to 
300,000  tons  and  limiting  eUgibility  to 
those  operations  that  would  be  required 
to  pay  reclamation  fees  under  SMCRA; 
(3)  revising  the  overproduction 
conditions  under  which  an  operator 
might  be  subject  to  reimbursement  of 
program  expenses  to  production  in 
excess  of  300,000  tons  in  the  twelve 
months  following  issuance  of  a  mining 
permit;  (4)  limiting  the  conditions  under 
which  the  reimbursement  obligation  can 
be  waived  due  to  applicant  good  faith  to 
cases  where  the  applicant  fails  to  submit 
a  permit  application  or  where  the 
applicant  fails  to  mine  after  obtaining  a 
permit;  and  (5)  changing  the  description 
of  entities  that  perform  such  services 
from  "laboratories"  to  "public  or  private 
entities." 

IIL  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaJcing.  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  lisled  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  m.s.t. 
December  8, 1993.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
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been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  foUowixig  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  AOORESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

rv.  Procedural  Determinatioas 

Compliance  With  Executive  Order 
12866 

This  proposed  rule  is  exempted  from 
review  by  die  Office  of  Management  and 
Budget  (0MB)  under  Executive  Order 
12866. 

Compliance  With  Executive  Order 
12778 

The  Depailment  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 


(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsection  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  730.  731, 
and  732  have  been  met. 

Compliance  With  the  National 
Environmental  Policy  Act 

{^o  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 


Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  et  seq. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  E)epartment  of  the  Interior  has 
determined  that  this  rule  urill  not  have 
a  significant  economic  impact  on  a 
sutetantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  November  9, 1993. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc.  93-28701  Filed  11-22-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972,  (Public  Law  92-463, 86  Stat  770- 
776),  the  Cooperative  State  Research 
Service  announces  the  following 
meeting: 

Name:  Committee  of  Nine. 

Date:  December  1, 1993. 

Time:  11  a.m.,  EST. 

Place:  Room  346,  901  D  Street  SW.,  USDA, 
CSRS,  Washington,  DC 

Type  of  Meeting:  Conference  calL  Open  to 
the  public  Persons  may  participate  in  the 
meeting  as  time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  alter  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  xmder  the  Hatch 
Act  for  research  at  the  State  Agricultural 
Experiment  Stations. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  Walter  R.  Woods,  Executive 
Secretary,  U.S.  Department  of  Agriculture, 
Cooperative  State  Research  Service,  room 
346,  Aerospace  Building,  Washington,  DC 
20250,  Telephone:  202-401-6040. 

Done  at  Washington,  DC  this  9th  day  of 
November,  1993. 

William  D.  Carlson, 

Associate  Administrator,  Cooperative  State 
Research  Service. 

[FR  Doc.  93-28675  FUed  11-22-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-S70-a22) 

Amended  Rnal  Determination  and 
Amended  Antidumping  Duty  Order: 
Certain  Helical  Spring  Lock  Washers 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Crow,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0116. 

Amended  Final  Determination  and 
Amended  Antidumping  Duty  Order 

We  are  amending  the  final 
determination  of  sales  at  less  than  fair 
value,  and  the  antidumping  duty  order, 
of  heUcal  spring  lock  washers  (HSLWs) 
from  the  People's  Republic  of  ciina 
[PRO,  to  reflect  the  correction  of 
ministerial  errors  made  in  the  margin 
calculation  in  the  final  determination. 

Case  History 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  on  September 
20, 1993,  the  Department  of  Commerce 
(the  Department)  published  its  final 
determination  that  HSLWs  from  the  PRC 
were  being  sold  at  less  than  fair  value 
(58  FR  48833).  On  September  27, 1993, 
respondent,  Hangzhou  Spring  Washer 
Plant  (HSWP),  alleged  that  the 
Department  made  several  clerical  errors 
in  its  final  determination  regarding  the 
margin  calculations  and  requested  that 
the  Department  correct  these  errors.  On 
October  4, 1993,  petitioner,  Shakeproof 
Industrial  Products  Division  of  Illinois 
Tool  Works,  Inc.,  submitted  its 
comments  on  respondent's  allegations. 
On  October  8, 1993,  in  accordance  with 
section  735(d)  of  the  Act,  the 
International  Trade  Commission  (ITC) 
notified  the  Department  that  an  industry 
in  the  United  States  is  threatened  with 
material  injury  by  reason  of  such 
imports.  The  ITC  did  not  determine, 
pursuant  to  section  735(b)(4)(B)  of  the 
Act,  that  but  for  the  suspension  of 


liquidation  of  entries  of  certain  HSLWs 
from  the  PRC,  the  domestic  industry 
would  have  been  materially  injured.  In 
accordance  with  section  736(a)  of  the 
Act,  on  October  19. 1993,  the 
Department  published  its  antidumping 
duty  order  directing  the  assessment  of 
antidumping  duties  of  certain  HSLWs 
from  the  PRC  (58  FR  53914). 

Scope  of  Order 

For  purposes  of  this  investigation, 
certain  HSLWs  are  circular  washers  of 
carbon  steel,  of  carbon  alloy  steel,  or  of 
stainless  steel,  heat-treated  or  non  heat- 
treated,  plated  or  non-plated,  with  ends 
that  are  off-line.  HSLWs  are  designed  to: 

(1)  Function  as  a  spring  to  compensate 
for  developed  looseness  between  the 
component  parts  of  a  fastened  assembly; 

(2)  distribute  the  load  over  a  larger  area 
for  screws  or  bolts;  and  (3)  provide  a 
hardened  bearing  surface,  The  scope 
does  not  include  internal  or  external 
tooth  washers,  nor  does  it  include 
spring  lock  washers  made  of  other 
metals,  such  as  copper.  The  lock 
washers  subject  to  this  investigation  are 
currently  classifiable  under  subheading 
7318.21.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Amended  Final  Detennination 

On  September  27, 1993,  respondent 
alleged  that  the  Department  had  made 
six  ministerial  errors  in  the  final 
calculation  performed  to  determine  the 
margin  for  HSWP  in  accordance  with 
section  353.28  of  the  Department's 
regulations.  Each  alleged  error  is 
discussed  separately  below. 

Comment  1 

Chemical  usage  was  reported  at 
different  concentration  levels  for  the 
two  separate  production  processes  used 
to  make  finished  HSLWs:  the  HSLW 
manufacturing  process  and  the  plating 
process.  Respondent  claims  that  the 
Department  failed  to  adjust  the 
hydrochloric  acid  price  used  in  the 
plating  process  to  reflect  a  33-35 
percent  concentration  level.  Moreover, 
respondent  also  states  that  the 
Department  failed  to  adjust  the  prices  of 
hydrogen  fluoride  and  nitric  acid  to 
reflect  their  concentration  levels  as  used 
by  HSWP's  plating  subcontractor. 
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Petitioner  states  that  this  is  not  a 
clerical  error.  Petitioner  notes  that 
respondent  refers  to  submissions  and 
not  its  case  brief.  Additionally, 
petitioner  asserts  that  it  did  not  find  any 
specific  reference  in  respondent's  case 
brief  to  this  issue  and  it  is  not  clear  why 
this  issue  is  now  being  raised. 

DOC  Position 

We  agree  with  respondent  that  the 
Department  erred  in  not  adjusting  the 
prices  of  hydrochloric  acid  and 
hydrogen  fluoride  to  reflect  the  33-35 

t)ercent  and  55  percent  concentration 
evels,  respectively,  used  in  the  plating 
process.  In  our  final  determination,  we 
indicated  that  we  would  adjust 
chemical  prices  to  reflect  their 
concentration  levels.  We  did  this  for 
hydrochloric  acid  used  in  the  HSLW 
manufacturing  process.  However,  we 
inadvertently  omitted  accounting  for  the 
concentration  levels  of  hydrochloric 
acid  and  hydrogen  fluoride  used  in  the 
plating  process.  We  disagree  with 
petitioner  that  this  issue  could  only  be 
addressed  in  the  briefing  process;  these 
omissions  constitute  an  error  in  the 
mathematics  of  our  margin  calculation. 
These  were  ministerial  oversights,  and 
we  have  made  the  necessary  corrections 
(see  below). 

We  disagree  with  respondent  that  the 
price  of  nitric  acid  should  be 
recalculated  to  reflect  its  concentration 
level.  In  its  March  16, 1993,  response, 
respondent  does  not  give  a 
concentration  level.  The  response  states 
only  that  the  nitric  add  used  in  the 
plating  process  is  in  a  very  low 
consistency.  Thus,  this  is  not  a  clerical 
error  as  such,  but  is  a  methodological 
decision  by  the  Department. 

Comment  2 

Respondent  notes  that  the  Department 
considered  respondent's  statements  that 
the  Indian  import  prices  were 
considerably  higher  than  other  sources 
such  as  a  U.S.  Consulate  quote  fivm  the 
Chrome  plated  Lug  Nuts  from  the  PRC 
(Lug  Nuts)  case  and  a  quote  from  the 
U.S.  spot  market.  Respondent  also  notes 
that  despite  the  lower  prices,  the  Indian 
import  statistics  for  hydrochloric  acid 
were  used  because  the  U.S.  Consulate 
quote  from  the  Lug  Nuts  case  was  not 
1000  percent  lower  than  the  Indian 
import  figure  when  the  U.S.  Consulate 
quote  is  adjusted  for  the  concentration 
level  of  the  chemical  as  used  by 
respondent  Respondent  states  that  it  is 
a  clerical  error  to  make  this  comparison 
of  Indian  import  statistics  to  the  U.S. 
Consulate  quote  by  adjusting  only  one 
half  of  the  equation  for  chemical 
concentration  level.  Respondent  argues 
that  neither  the  Indian  import  statistics 


nor  the  U.S.  Consulate  quote  carry  a 
chemical  concentration  level. 
Respondent  states  that  the  Department's 
comparison  of  Indian  import  statistics  to 
other  sources,  such  as  the  U.S. 
Consulate  quote,  should  be  made  by 
multiplying  both  figures  by  the 
concentration  level  of  the  chemical  as 
used  by  respondent.  Respondent  argues 
that  such  an  equation  will  yield  a 
difference  of  over  1000  percent,  and  that 
the  Department  should  therefore  use  the 
U.S.  Consulate  quote  from  the  Lug  Nuts 
case  to  value  respondent's  hydrochloric 
acid  usage  for  both  production  and 
plating  costs. 

Petitioner  states  that  this  is  not  a 
ministerial  error.  Petitioner  contends 
that  respondent's  allegation  is  based  on 
assumptions  which  were  not  contained 
in  its  case  brief. 

DOC  Position 

We  disagree  with  respondent.  In  our 
final  determination,  we  examined  the 
prices  for  hydrochloric  acid  in  the  cable 
crom  oiu"  consulate  in  Pakistan,  which 
shows  the  price  in  Pakistani  Rupees  per 
kilogram.  We  also  examined  the 
recommended  source  for  contemporary 
U.S.  spot  market  prices.  We  noted  in  our 
final  determination  that  a  difference 
between  two  source  prices  of  greater 
than  1000  percent  warranted  stricter 
scrutiny  by  the  Department.  This 
percentage  was  a  benchmark  wliich  we 
used  together  with  other  factors  in 
examining  the  alternatives  before  the 
Department;  this  was  not,  and  is  not.  a 
determinative  rule  per  se.  In  its 
allegation  of  clerical  errors,  respondent 
frames  its  argmnents  concerning 
hydrochloric  add  in  terms  of  the 
percentage  difference  in  the  prices  from 
different  sources.  We  therefore  note  that 
in  our  analysis  the  value  derived  from 
the  India  import  statistics  is  not  over 
1000  percent  higher  than  the  values 
reported  in  either  alternative  source. 
According  to  our  analysis  only  the 
import  statistics  value  must  first  be 
multiplied  by  31  percent,  the 
concentration  of  hydrochloric  add  in 
the  solution  actually  employed  in 
making  HSWP's  HSLW. 

Our  analysis  of  valuing  hydrochloric 
acid  was  based  on  our  interpretation 
that  the  value  of  the  chemical  in  the 
cable  represented  hydrochloric  add  in 
an  industrial  solution  while  the  Indian 
import  statistics  represented  bulk 
quantities  at  or  near  100  percent 
consistency.  We  determined  that  in  this 
particular  instance,  we  would  use  the 
Indian  import  statistics  to  value 
hydrochloric  add.  We  determined  that 
the  divergence  of  the  Indian  import 
value  is  not  so  significantly  different 
from  other  indicators,  both 


contemporary  world  market  prices  and 
Indian  domestic  prices,  that  we  must 
rely  on  the  data  reported  in  the 
investigation  of  Lug  Nuts,  adjusted  for 
inflation.  Thus,  in  our  final 
determination,  to  value  hydrochloric 
acid,  we  used  the  1991  Indian  Import 
Statistics,  adjusted  for  inflation.  This  is 
not  a  clerical  error  as  such,  but  is  a 
methodological  dedsion  by  the 
Department. 

Comment  3 

Respondent  claims  that  it  is  a  clerical 
error  for  the  Department  to  have  used 
the  much  more  expensive  anhydrous 
form  rather  than  the  standard  aqueous 
solution  form  of  sodium  hydroxide 
because  most  chemicals  are  purchased 
and  used  in  an  aqueous  solution. 
Respondent  states  that  in  its  March  16, 
1993,  submission  it  reported  a  list  of 
chemicals  and  their  concentration 
characteristics,  and  in  some  cases, 
whether  the  chemical  was  in  its  solid  or 
anhydrous  form. 

Petitioner  asserts  that  this  is  not  a 
derical  error.  Petitioner  contends  that 
respondent's  allegation  is  based  on 
assumptions  which  were  not  contained 
in  its  case  brief. 

DOC  Position 

We  disagree  with  respondent.  In  our 
September  13, 1993,  final  concurrence 
memorandum,  we  used  the  1991  Indian 
import  statistics  for  all  solid  sodium 
hydroxide  to  value  sodium  hydroxide 
(NaOH).  We  noted  that  both  the  HSLW 
platers  and  the  Indian  Import  statistics 
specifically  refer  to  separate  uses  of 
NaOH  by  the  two  terms  "soda  lye"  and 
"sodium  hydroxide."  The  differences 
between  the  soda  lye  used  in  the 
production  process  and  the  highly 
concentrated  sodium  hydroxide  formula 
used  for  plating  include  such  elements 
as  purity,  form,  and  consistency.  We 
determined  that  using  the  two  specific 
import  categories  reflects  any  such 
outstanding  differences  in  physical 
characteristics.  Thus,  this  is  not  a 
derical  error  as  such,  but  is  a 
methodological  dedsion  by  the 
Department. 

Comment  4 

Respondent  argues  that  in  valuing 
caustic  soda  the  Department  has 
arbitrarily  assigned  a  15  percent 
concentration  level  to  Indian  imports  of 
this  chemical.  Respondent  further 
contends  that  the  Department  chose  this 
concentration  level  because  it  was  the 
lowest  concentration  reported  by 
respondent  for  this  chemical. 
Respondent  maintains  that  caustic  soda 
is  generally  traded  at  a  50  percent 
concentration  and  sometimes  shipped 
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internationally  at  a  higher  73-76 
percent  concentration.  Respondent 
contends  that  the  Department  was  not 
consistent  in  assigning  concentration 
levels  to  the  chemicals  that  it  valued. 
Petitioner  asserts  that  this  is  not  a 
clerical  error.  Petitioner  contends  that 
respondent's  allegation  is  based  on 
assumptions  which  were  not  on  the 
record. 

DOC  Position 

We  disagree  with  respondent.  On 
page  14  of  the  March  16, 1993. 
submission,  respondent  reported  a 
concentration  level  of  15  percent  for 
caustic  soda  used  in  the  plating  process. 
Based  on  that  submission,  in  the  final 
determination  we  adjusted  the  value  of 
caustic  soda  to  reflect  the  15  percent 
concentration.  Because  we  used 
information  on  the  record  and  we 
intended  to  do  so,  this  is  not  a  clerical 
error  as  such,  but  is  a  methodological 
decision  by  the  Department. 

Comment  5 

Respondent  argues  that  the 
Department  should  have  calculated  the 
processed  wire  usage  using  the  figure 
for  all  green  wire  used  during  the  period 
of  investigation  (POI)  rather  than  a 
figure  representing  U.S.  sales  of  HSLWs 
during  the  POI.  Respondent  argues  that 
the  use  of  a  figure  representing  all  green 
wire  rod  consumption  would  more 
clearly  reflect  actual  processed  wire 
usage  and  would  corroborate  the 
Department's  verification  finding  that 
there  was  only  a  small  amount  of 
processed  wire  in  evidence  at  the  plant 
during  verification. 

Petitioner  states  that  this  is  not  a 
clerical  error.  Petitioner  believes  that 
this  is  a  question  of  the  methodology 
used  and  is  not  an  error  in  the  margin 
calculations. 

DOC  Position 

We  agree  with  petitioner.  In  our 
September  13, 1993,  final  concurrence 
memorandum,  we  stated  that 
respondent  failed  to  report  the  use  of 
processed  wire  in  a  timely  manner,  and 
that,  therefore,  we  do  not  have  the 
information  regarding  the  consumption 
of  processed  wire  vis-a-vis  HSWP's 
varioas  markets.  We  noted  at 
verification  that  the  inspection  of  the 
current  inventory  showed  that  almost 
all  of  the  raw  steel  was  green  wire  rod. 
Wo  also  stated  that  this  was  a  general 
indication  that  the  processed  wire 
purchased  for  production  during  the 
POI  is  no  longer  being  purchased.  We 
made  the  adverse  assumption  that  this 
is  a  result  of  HSWP's  verified  declining 
sales  and  shipments  to  the  United  States 
resulting  from  this  investigation.  Thus, 


this  is  not  a  clerical  error  as  such,  but 
is  a  methodological  decision  by  the 
Department. 

Comment  6 

Respondent  argues  that  it  is  a  clerical 
error  for  the  Department  to  choose  the 
selling,  general  &  administrative 
expenses  (SG&A)  figure  found  in  the 
August  3, 1993.  cable  from  the  U.S. 
Consulate  in  India,  when  there  was 
pubhcly  available  pubhshed 
information  on  the  record  {i.e.,  the 
industry  average  published  by  the 
Reserve  Bank  of  India). 

Petitioner  states  that  this  is  not  a 
clerical  error.  Petitioner  beUeves  that 
this  is  a  question  of  the  selection  of  a 
production  input,  not  an  error  in  the 
margin  calculations. 

DOC  Position 

We  agree  with  petitioner.  In  our  final 
determination,  we  used  30  percent  to 
establish  HSWP's  SG&A.  According  to 
the  cable  sent  by  the  U.S.  Consulate  in 
Bombay  for  this  investigation,  30 
percent  represents  the  SG&A  expense  of 
Forbes  Gokak,  the  only  Indian  producer 
of  HSLWs.  We  determined  that  this 
degree  of  specificity  was  more 
important  than  the  fact  that  the  other 
two  sources  were  published  and 
publicly  available  (the  Reserve  Bank  of 
India  Bulletin  and  the  Official  Directory 
of  the  Stock  Exchange  of  India).  Thus, 
this  is  not  a  clerical  error  as  such,  but 
is  a  methodological  decision  by  the 
Department. 

Accordingly,  pursuant  to  section 
735(e)  of  the  Act  we  have  corrected  the 
ministerial  errors  in  the  final 
determination  of  sales  at  less  than  fair 
value  by  recalculating  the  prices  in  the 
plating  process  for  a  34  percent 
concentration  level  of  hydrochloric 
acid,  thus,  using  the  average  of  the  33- 
35  percent  range  reported  for 
hydrochloric  acid  by  the  respondent, 
and  recalculating  the  price  of  hydrogen 
fluoride  to  represent  a  55  percent 
consistency.  The  final  estimated  margin 
changes  from  77.47  percent  published 
in  the  final  determination  of  sales  at  less 
than  fair  value  of  HSLWs  from  the 
HSWP  and  for  all  exports  by  HSWP's 
through  its  named  market  trading 
companies  to  69.88  percent.  The  "All 
Others"  rate  does  not  change  from  the 
128.63  percent  published  in  the  final 
determination. 

Amended  Antidunqiing  Duty  Order 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  direct  Customs 
officers  to  assess,  upon  further  advice  by 
the  administrating  authority  pursuant  to 
section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 


by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  U.S.  price  for 
all  entries  of  certain  HSLWs  from  the 
PRC.  These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
certain  HSLWs  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  15. 
1993.  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  the  following  cash  deposits  for 
the  subject  merchandise: 


Manufacturer/producer/exporter 

Margin 
percent- 
age 

Hangzhou  Spring  Washer  Plant  .. 
Hangzhou  via  IFI  Morgan  Limited 
Hangztxxj  via  Car»wiy  Develop- 
nTentUmrted  

69.88 
69  88 

69  88 

Hangzhou  via  Mkiway  Fasteners 

Ltd 

69.88 
69.88 
69.88 
69  88 

Hangzhou   via   LinkweH   Industry 
Co.,  Ltd 

Hangzhou  via  Fastwell   Industry 
Co.,  Ltd 

Hangzhou     via     Sunfast     Inter- 
natJonaJ  Corp 

Hangzhou  via  Winner  Standard 
Parts  Co.,  Ltd 

fiddA 

All  Others 

128.63 

This  notice  constitutes  the  anTended 
final  determination  and  amended 
antidumping  duty  order  with  respect  to 
HSLWs  from  the  PRC.  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  amended  final  determination 
and  amended  antidumping  duty  order  is 
published  in  accordance  with  section 
735(e)  and  736(a)  of  the  Act  and  19  CFR 
353.21  and  353.28. 

Dated:  November  17, 1993. 

Barbara  R.  Sta£Ford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-28753  Filed  11-22-93;  8:45  am) 
siujNG  cooe  3S10-OS-r 


IA-437-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished, 
From  the  Republic  of  Hungary; 
Preliminary  Results  of  Antidumping 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
ACTION:  Notice  of  preliminary  results  of 
the  antidumping  duty  administrative 
review  of  tapered  roller  bearings  and 
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parts  thereof,  finished  and  unfinished, 
from  the  Republic  of  Hungary. 

SUMMARY:  In  response  to  a  request  by  the 
respondent.  Magyar  Gordulocsapagy 
Muvek,  the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  the 
Republic  of  Hungary.  The  review  covers 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  June  1, 

1991  through  May  31, 1992.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period  of  review. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
and  foreign  market  value.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  November  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Breck  Richardson  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230;  telephone  (202)  482-0648. 

Background 

On  June  8, 1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (57  PR  24244)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  (TRBs)  from 
Hungary  (52  FR  23319,  June  19, 1987). 
On  June  30, 1992,  the  respondent, 
Magyar  Gordulocsapagy  Muvek  (MGM), 
requested  that  we  conduct  an 
administrative  review  in  accordance 
with  19  CFR  353.22(a).  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  July  22, 

1992  (57  FR  32521).  The  Department  is 
conducting  the  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
From  September  13  through  September 
20, 1993,  we  conducted  a  verification  of 
MGM's  responses. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  and  parts  thereof, 
finished  and  imfinished,  from  Hungary. 
This  merchandise  is  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  8482.20.00, 
8482.91.00.60,  8482.99.30,  8483.20.40. 
8483.20.80,  8483.30.80,  8483.90.20, 
8483.90.30  and  8483.90.80.  Although 
the  HTS  item  numbers  are  provided  for 


convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

This  review  covers  one  manufacturer/ 
exporter  of  Hungarian  TRBs  and  the 
period  June  1, 1991.  through  May  31. 
1992.  MGM  accounts  for  all  Hungarian 
exports  to  the  United  States  of  the 
subject  merchandise. 

United  States  Price 

We  based  the  United  States  price  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  into  the 
United  States.  Purchase  price  was  based 
on  the  FOB  Hamburg  port  price  to 
unrelated  purchasers.  Deductions  were 
made  for  brokerage  and  handling  and 
foreign  inland  fi^ight  charges.  The 
brokerage  and  handling  charges  were 
paid  in  convertible  currency.  We  valued 
foreign  inland  freight  deductions  using 
surrogate  data  based  on  Mexican  freight 
costs.  We  selected  Mexico  as  the 
surrogate  country  for  the  reasons 
explained  in  the  "Foreign  Market 
Value"  section  of  this  notice. 

Foreign  Market  Value 

In  the  most  recent  review  of  this 
order,  the  Department  treated  Hungary 
as  a  non-market-economy  country.  None 
of  the  parties  to  this  proceeding  has 
contested  such  treatment  in  this  review. 
We  have  calculated  foreign  market  value 
in  accordance  with  section  773(c)  of  the 
Act  and  section  353.52  of  the 
Department's  regulations.  Section  773(c) 
of  the  Act  requires  us  to  base  foreign 
market  value  on  a  valuation  of  the 
factors  of  production  in  a  market 
economy  country  that  is  at  a  level  of 
development  comparable  to  that  of  the 
non-market-economy  country  and  is  a 
significant  producer  of  comparable 
merchandise.  Based  on  these  criteria, 
we  determined  that  South  Africa, 
Uruguay,  Algeria,  Malaysia  and  Mexico 
would  be  appropriate  surrogates  for 
Himgary. 

We  chose  Mexico  as  the  surrogate  for 
valuing  the  factors  of  production 
because  we  were  able  to  obtain  from 
Mexico  more  complete  publicly 
available  data  than  from  the  other 
countries.  It  is  the  Department's  practice 
to  value  factor  of  production  inputs 
from  publicly  available  sources  in  a 
market  economy,  where  possible  [see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China.  58  FR  48833. 
September  20, 1993).  We  valued  the 
factors  of  production  as  follows: 


•  Certain  raw  material  costs  were 
valued  based  on  MGM's  imports  of  steel 
products  from  market  economies  which 
were  paid  for  in  &«ely  convertible 
currency. 

•  In  tiie  absence  of  market  economy 
prices  paid  by  MGM,  we  valued  other 
raw  material  inputs  using  the  1991  and 
1992  publications  of  Schedule  B 
Commodity  by  Coimtry  (U.S. 
Department  of  Commerce:  Economics 
and  Statistics  Administration — Bureau 
of  the  Census).  The  information  we 
obtained  from  this  publication  was  for 
F.A.S.  export  data  on  hot-rolled  steel, 
cold-rolled  steel,  and  steel  alloy  scrap. 

•  We  applied  the  values  we  obtained 
for  materials  to  the  factors  of  production 
reported  by  MGM,  some  of  which  were 
adjusted  in  accordance  with  our 
findings  at  verification.  The  material 
cost  for  each  component  was 
determined  by  multiplying  the  gross 
weight  of  steel  used  in  the  production 
of  that  component  by  the  price  of  steel 
(based  on  weight)  and  then  deducting 
an  amount  for  saleable  scrap.  Because 
MGM  was  unable  at  verification  to 
provide  sufficient  evidence  to  support 
its  claimed  scrap  adjustment  for  certain 
sales,  we  only  allowed  a  scrap  credit  in 
those  cases  where  we  could  verify 
MGM's  claimed  saleable  scrap.  The 
scrap  factor  was  calculated  as  the 
difference  between  the  weight  of  the 
steel  input  (the  gross  weight)  and  the 
weight  of  the  component  (the  net 
weight).  We  adjusted  the  scrap  factor 
downward  to  account  for  waste  and 
bum-off.  Saleable  scrap  value  was 
determined  by  applying  a  surrogate 
scrap  value  to  the  adjusted  scrap  factor. 
The  steel  costs  we  used  were  derived 
from  two  sources:  Public  information  on 
Mexican  imports  of  steel  from  the 
United  States  and  actual  imports  of  steel 
by  MGM  from  western  European 
countries  at  costs  incurred  in  market- 
based  currencies.  Adjustments  were 
made  to  some  of  the  import  pricing 
information  as  well  as  to  some  of  the 
reported  gross  and  net  weights  based  on 
information  learned  during  the 
verification  of  MGM's  response. 

•  We  valued  both  inland  freight  for 
the  finished  TRBs  and  inland  freight  on 
the  steel  inputs  using  publicly  available 
Mexican  freight  rates.  This  information 
was  taken  from  data  obtained  from  the 
Mexican  Freight  Transportation 
Industry  Chamber. 

•  We  used  actual  brokerage  and 
handling  charges  since  those  charges 
were  incurred  in  a  freely  convertible 
currency. 

•  We  valued  direct  labor  using  a  1991 
Mexican  labor  rate  for  the  manufacture 
of  fabricated  metal  products,  except 
machinery  and  equipment.  This  rate 
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was  obtained  from  the  Book  of  Labour 
Statistics,  published  by  the  International 
Labour  Office  (ILO).  This  ILO  rate 
includes  basic  salaries,  "payments  in 
respect  of  time  paid  for  but  not  worked, 
bonuses  and  gratuities,  the  cost  of  food, 
drink  and  other  payments  in  kind,  cost 
of  workers'  housing  borne  by  employers, 
employers'  social  security  expenditures. 
cost  to  the  employer  for  vocational 
training,  welfare  services  and 
miscellaneous  items,  such  as  transport 
of  workers,  work  clothes  and 
recruitment,  together  with  taxes 
regarded  as  labour  cost"  in  Mexico. 

•  The  labor  cost  for  each  component 
was  calculated  by  multiplying  the  total 
labor  minutes  by  the  surrogate  labor 
rate. 

•  Publicly  available  data  regarding 

•   overhead  were  not  available,  so  we  had 
to  resort  to  a  range  of  factory  overhead 
and  indirect  labor  rates  from  a  nimiber 
of  roller  bearing  and  steel  producers  in 
Mexico.  We  used  a  simple  average  of  the 
range  obtained  from  actual  producers  of 
the  subject  merchandise  in  Mexico  as 
the  most  reasonable  rate,  given  that 
there  was  no  public  information 
available  on  this  subject.  We  reduced 
this  rate  by  an  amount  to  reflect  indirect 
labor  because  the  surrogate  labor  rate 
included  indirect  labor. 

•  We  used  the  statutory  minimum  of 
ten  percent  of  the  stim  of  material  and 
fabrication  costs  for  general  expenses. 

•  We  used  the  statutory  minimum  of 
eight  percent  of  material  and  fabrication 
costsplus  general  expenses  for  profit. 

•  Consistent  with  our  valuation  of 
packing  in  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  the  RepubUc  of  Hungary,  56  FR 
41819  (August  23, 1991),  and  the  Fmal 
Results  of  Antidimiping  Duty 
Administrative  Review:  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  the  Republic  of 
Hungary,  58  FR  47861  (September  13, 
1993).  the  value  of  packing  was  based 
on  publicly  available  data  contained  in 
the  public  file  of  the  investigation  of 
Tapered  Roller  Bearings  irom  Italy,  52 
FR  24198  (June  29, 1987).  These  data 
have  been  placed  on  the  record  for  this 
administrative  review. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a). 
Currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  the 
United  States  price  to  foreign  mari»t 


value,  we  preliminarily  determine  that 
the  following  dumping  margin  exists: 


Manufacturer/ 
exporter 


Magyar 
Gordutocs- 
opagy 
Muvek  


Time  period 


6/1/91-M1/92 


Margin 
(percent) 


5.89 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  pubUcation.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  adniinistrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  in  accordance  with 
section  751(a)(1)  of  the  Act,  we  will 
instruct  the  Customs  Service  to  collect 
cash  deposits  for  MGM  and  all  other 
exporters  of  Hungarian  TRBs,  at  the  rate 
indicated  above.  This  deposit  rate  will 
be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date.  This  deposit 
rate,  when  imposed,  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbiirsement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
coiild  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  17, 1993. 
Barbara  R.  Stafford 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-28755  FUed  11-22-93;  845  am] 
MLUNQ  CODE  ano-os-p 


Natioruil  Institute  of  Standards  and 
Technology 

OSE  Implementors'  Workshop  i  JIW); 
Notice  of  1 994  Meeting  Dates 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  Notice. 


StmilARY:  The  NIST  announces  four  (4) 
workshop  sessions  to  reach 
implementor  agreements  on  Open 
System  Environments  (OSE)  computer 
standards. 

DATES:  The  1994  meeting  dates  for  the 
workshops  have  been  established  and 
are  as  follows:  March  14-18. 1994,  June 
13-17,  1994,  September  12-16. 1994. 
December  12-16. 1994. 

The  meetings  will  be  hosted  by  NIST 
and  held  at  Gaithersburg.  Maryland. 
ADDRESSES:  To  register  for  the 
workshops,  companies  may  contact: 
OSE  Implementors  Woricshop  Series. 
Attn:  Brenda  Gray.  National  Institute  of 
Standards  and  Technology,  Building 
225,  room  B-266,  Gaithersburg,  MD 
20899,  Telephone:  (301)  975-3664. 

The  registration  request  must  name 
the  company  representative(s)  and 
specify  the  business  address  and 
telephone  number  for  each  participant. 
FOR  FURTHER  INFORMATION  CONTACT. 
For  technical  questions  contact,  Albert 
T.  Landberg  (301)  975-2245. 
SUPPLEMENTARY  INFORMATION:  The 

woritshops  are  an  ideal  vehicle  for 
identifying  candidate  specifications  to 
satisfy  user  needs  for  an  open  s)stem 
application  environments  and 
developing  functional  standards 
(profiles)  to  meet  interoperability 
requirements.  A  registration  fee  will  be 
charged  ft)r  attending  the  workshops. 
Participants  are  expected  to  make  their 
own  travel  arrangements  and 
accommodations.  NIST  reserves  the 
right  to  cancel  any  part  of  the 
workshops. 

Dated:  November  16. 1993. 
Samuel  Kramer. 
Associate  Director. 

[FR  Doc.  93-28664  Piled  11-22-93;  8:45  am) 
BIUMQ  OOOE  M10-CM-M 
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National  Oceanic  and  Atmoapharic 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Receipt  of  Application  for  a 
Second  Modification  to  Scientific 
Research  permit  No.  822  (P500B). 

Notice  is  hereby  given  that  the  Fish 
Passage  Center  (FPC)  has  applied  in  due 
form  for  a  second  modification  to 
scientific  research  Permit  No.  822  to 
take  listed  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
{16  U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  part  217-227). 

Permit  No.  822  was  issued  on  march 
15, 1993  (58  FR 16524)  as  authorized  by 
the  ESA.  It  authorizes  FPC  to  take  listed 
Snake  River  sockeye  salmon 
(Oncorhynchus  nerka),  Snake  River  fall 
Chinook  salmon  (O.  tsbawytscha),  and 
Snake  River  spring/summer  chinook 
salmon  (O.  tshawytscha)  for  scientific 
research  purposes  through  December  31, 
1997. 

FPC  is  requesting  authorization  to  add 
smolt  monitoring  activities  at  Lower 
Granite,  Little  Goose,  Lower 
Monumental  and  McNary  dams  to 
Permit  No.  822.  These  activities  were 
previously  authorized  under  Permit  828. 
issued  to  the  U.S.  Army  Corps  of 
Engineers,  which  expires  December  31 
1993.  The  FPC  is  also  requesting 
authorization  to  add  a  new  smolt 
monitoring  trap  on  the  Grande  Ronde 
River  and  increase  handling  efforts  at 
the  Clearwater  River  and  Snake  River 
(Lewiston)  traps. 

Addition  of  the  transportation  sites, 
the  Grande  Ronde  River  trap,  and 
increases  in  sampling  at  the  Snake  River 
and  Clearwater  traps  would  increase  the 
total  numbers  of  listed  fish  authorized 
to  be  handled  imder  Permit  822  from 
12,410  to  52,410  juvenile  Snake  River 
spring/summer  chinook  salmon,  from 
216  to  24,316  juvenile  Snake  River  fall 
chinook  salmon,  and  from  10  to  130 
juvenile  Snake  River  sockeye  salmon. 

FPC  is  also  requesting  authorization 
to  passive  integrated  transponder  (PIT) 
tag  subsets  of  me  fish  that  would  be 
handled  at  Lower  Granite  dam,  the 
Snake  River  trap,  which  would  increase 
the  nimiber  of  listed  fish  authorized  to 
be  PIT  tagged  under  Permit  822  from 
5,000  to  10,800  Snake  River  spring/ 
summer  chinook  salmon  and  from  0  to 
600  Snake  River  fall  chinook  salmon. 

As  a  result  of  all  of  the  above 
activities,  FPC  expects  mortalities  of 
Usted  fish  that  would  be  authorized 
tinder  Permit  822  to  increase  fiom  125 


to  535  Snake  River  spring/smnmer 
chinook  salmon,  firom  6  to  566  Snake 
River  fall  chinook  salmon,  and  from  1 
to  13  Snake  River  sockeye  salmon. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Hwy.,  room  13229,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  request  summary  are  those  of  the 
Applicant  and  do  not  necessarily  reflect 
the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  request  are  available  for 
review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Hwy.,  room  13229,  Silver 
Spring,  MD  20910  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  Room  620,  Portland,  OR  97232 
(503-230-5400). 

Dated:  November  15, 1993. 
WmUm  W.  Fox,  Ir.,  Phd. 

Director.  Office  of  Protected  Resources. 

(FR  Doc  93-28642  Filed  11-22-93;  8:45  am] 
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OEPAFITMENT  OF  DEFENSE 

Office  of  The  Secretary 

DoD  Government-Industry  Technical 
Data  Committee 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Acquisition). 
ACTION:  Notice. 

SUIIMARY:  Pursuant  to  Section  807  of 
Public  Law  102-120,  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993,  a  Government- 
Industry  Technical  Data  Committee  has 
been  formed.  The  committee  will  make 
recommendations  to  the  Secretary  of 
Defense  for  the  final  regulations 
required  by  subsection  (a)  of  10  U.S.C. 
2320  "Rights  in  Technical  Data." 

The  next  committee  meetings  are 
scheduled  for  December  8  and  9, 1993. 
from  9:30  a.m.  to  4  p.m.  at  The  Russell 
Baker  Conference  Room,  room  1000, 815 
Connecticut  Ave..  NW.,  Washington,  DC 
20006-4078.  These  meetings  will  be 


open  to  the  public.  For  more 
information,  please  contact  the 
Committee  Executive  Secretary, 
Angelena  Moy  at  (703)  693-5639. 

Dated:  November  17, 1993. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-28649  Filed  11-22-93;  8:45  am] 

BILUNaCODE  S00O-O4-U 


Department  of  the  Air  Force 

Privacy  Act  of  1974;  Deletion  and 
Amendment  of  Systems  of  Records 

AGENCY:  Department  of  the  Air  Force. 
DOD. 

ACTION:  Deletion  and  amendment  of 
systems  of  records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  delete  one  and  amend 
24  systems  of  records  notices  to  its 
inventory  of  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 

DATES:  The  deletion  will  be  effective 
November  23. 1993. 

The  amendments  will  be  effective  on 
December  23, 1993,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Assistant  Air  Force  Access  Programs 
Officer,  SAF/AAIA,  1610  Air  Force 
Pentagon,  Washington,  DC  20330-1610. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Gibson  at  (703)  697-3491  or  DSN 
227-3491. 

SUPPlfMENTARY  INFORMATK)N:  The 
complete  inventory  of  Department  of 
Air  Force  record  system  notices  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  have  been  pubUshed 
in  the  Federal  Register  and  are  available 
from  the  address  above. 

Dated:  November  17, 1993. 


Patrida  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

DELETION 
F050  AFCC  D 

SYSTEM  NAME: 

Student  Record  {February  22, 1993.  58 
FR  10391). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  will  be 
destroyed  nine  years  from  date  of 
discontinuance  of  the  system. 
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AMENDMENTS 
F011  AF  A 

SYSTEM  NAME: 

Locator.  Registration  and  Postal 
Directory  Files  (February  22, 1993,  58 
FR  10289). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  'and  specified'. 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Retained  in  office  files  until 
reassignment  or  separation,  or  when 
superseded  or  no  longer  needed  for 
reference.  Postal  directory  files  are 
destroyed  for  one  year  after  permanently 
assigned  personnel  depart,  or  three 
months  after  transient  personnel  depart. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Change  first  sentence  to  read  'Director 
of  hiformation  Management.  Office  of 
the  Administrative  Assistant  to  the 
Secretary  of  the  Air  Force.  1680  Air 
Force  Pentagon.  Washington.  DC  20330- 
1680.' 


F011  AF  A 
SYSTEM  NAME: 

Locator.  Registration  and  Postal 
Directory  Files. 

SYSTEM  LOCATWN: 

Headquarters.  United  States  Air 
Force;  Air  Force  installations  to  include 
bases;  imits;  offices  and  functions,  and 
headquarters  of  unified  commands  for 
which  Air  Force  is  Executive  Agent. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

categories  of  indiviouals  covered  by  the 
system: 

Air  Force  military  and  civilian 
personnel;  Air  Force  Reserve  and 
National  Guard  personnel;  volunteer 
personnel;  United  States  Armed  Forces 
military  and  civilian  personnel  assigned 
to  headquarters  of  unified  and  specified 
commands  for  which  Air  Force  is 
Executive  Agent,  and  contractor 
personnel.  E)ependents  may  also  be 
included  in  this  system. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Cards  or  Ustings  may  contain  the 
individuals  name,  grade,  military 


service  identification  number.  Social 
Security  Number,  duty  location,  office 
telephone  number,  residence  address 
and  residence  telephone  number,  and 
similar  type  personnel  data  determined 
to  be  necessaiy  by  local  authority. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by 
and  E.O.  9397. 

PURPOSE(S): 

Used  to  locate  or  identify  personnel 
assigned/attached  to.  tenanted  on.  or  on 
temporary  duty  at  the  specific 
installation,  office,  base.  unit,  function, 
and/or  organization  in  response  to 
specific  inquiries  from  authorized  users 
for  the  conduct  of  business.  Portions  of 
the  system  are  used  for  directory  service 
and  forwarding  individual  personal 
mail  received  by  Air  Force  postal 
activities,  and  for  assignment  of 
individual  mail  boxes.  Files  may  be 
used  locally  to  support  official  and 
unofficial  programs  which  require 
minimal  locator  information, 
membership  or  user  listings. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETWEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  records  in  card 
or  form  media  in  visible  file  binders/ 
cabinets  or  card  files,  in  computers  and 
on  computer  output  products. 

retrievaulity: 

Retrieved  by  name  and/or  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person  (s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 


retention  AND  DISPOSAL: 

Retained  in  office  files  until 
reassignment  or  separation,  or  when 
superseded  or  no  longer  needed  for 
reference.  Postal  directory  files  are 
destroyed  for  one  year  after  permanently 
assigned  personnel  depart,  or  three 
months  after  transient  personnel  depart. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Information  Management. 
Office  of  the  Administrative  Assistant  to 
the  Secretary  of  the  Air  Force,  1680  Air 
Force  Pentagon,  Washington,  DC  20330- 
1680. 

Local  system  managers:  Records 
Custodians  at  the  installation,  base, 
unit,  organization,  office  or  function  to 
which  the  individual  is  assigned, 
attached,  tenanted  on,  performing 
volunteer  service  at,  or  on  temporary 
duty.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  or  visit  the  local 
system  manager.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  local  system  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  fi-om  automated 
system  interfaces;  the  individuals,  or 
fi-om  personnel  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F030  MPC  B 
SYSTEM  NAME: 

Indebtedness,  Nonsupport,  Paternity 
(February  22,  1993.  58  FR  10318). 
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CHANCES: 
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SYSTEM  LOCA  now 

Delete  entry  and  replace  with 
'Personal  Programs  Branch, 
Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W. 
Randolph  Air  Force  Base,  TX  78150- 
4717.' 


AirrHORTTV  FOR  MAINTENANCE  OF  THE  SYSTBH: 
Delete  "Air  Force  Regulation  35-18" 
and  replace  with  'Air  Force  Instruction 
35-706,  Personal  Financial 
Responsibility." 


SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  propei'  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.' 


SYSTEM  MANAGER(S)  ANO  AOORESS: 

Delete  entry  and  replace  with  'Chief, 
Personal  Programs  Branch,  Records  and 
Special  Programs  Division, 
Headquarters  Air  Force  Mihtary 
Personnel  Center.  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4714." 

NOTlFlCAnON  PROCEDURE: 

Delete  entry  and  replace  writh 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Chief. 
Personal  Programs  Branch.  Records  and 
Special  Programs  Division, 
HeadquartP-s  Air  Force  Military 
Personnel  L,c:nter,  550  C  Street  W. 
Randolph  Air  Force  Base.  TX  78150- 
4714.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief,  Personal  Programs  Branch. 
Records  and  Special  Programs  Division. 
Headquarters  Air  Force  Mihtary 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base.  TX  78150- 
4714. • 


F030  MPC  B 
SYSTEM  NAME: 

Indebtedness,  Nonsupport.  Paternity. 


SYSTEM  LOCATION: 

Personal  Programs  Branch, 
Headquarters  Air  FotcB  Military 
Personnel  Center.  550  C  Street  W. 
Randolph  Air  Force  Base.  TX  78150- 
4717. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel  who 
are  the  subject  of  complaints  of 
indebtedness,  nonsupport  or  inadequate 
support,  or  paternity  allegations. 

CATEOORKS  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  relating  to  a 
complaint  of  indebtedness,  nonsupport 
or  inadequate  support  of  dependents,  or 
allegations  of  paternity  with  a  report  of 
the  immediate  commander's  final  action 
regarding  same. 

AUTHORnV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
Air  Force  Instruction  35-706.  Personal 
Financial  Responsibility;  and  E.O.  9397. 

PURPOSE(S): 

Source  of  background  information 
used  for  historical  and  statistical 
purposes. 

ROUTINE  USES  OF  RECORDS  HAtNTAWED  IN  THE 
SYSTEM,  INCLUDiNG  CATEGORtES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
EXDD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING.  ACCESSING,  RETAIMNQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

retrievabiuty: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  ser\'icing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETEKnON  ANO  OtSPOSAL: 

Retained  for  two  years  after  end  of 
year  in  which  the  case  was  closed,  then 


destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  HANAGERCS)  AM)  AOORESS: 

Chief,  Personal  Programs  Branch. 
Records  and  Special  Programs  Division, 
Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4714. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Chief, 
Personal  Programs  Branch.  Records  and 
Special  Programs  Division. 
Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W. 
Randolph  Air  Force  Base.  TX  78150- 
4714. 

Individual  should  provide  name. 
Social  Security  Number  and  date  of 
birth. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief.  Personal  Programs  Branch, 
Records  and  Special  Programs  Division, 
Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W. 
Randolph  Air  Force  Base.  TX  78150- 
4714. 

Individual  should  provide  name, 
Social  Security  Number  and  date  of 
birth. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORES: 

Individuals,  private  concerns,  and 
government  agencies  with  interests 
pursuant  to  subject  records. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

None. 
F035  AF  A 
SYSTEM  NAME: 

Officer  Quality  Force  Management 
Records  (February  22, 1993.  58  FR 
10320). 

CHANGES: 


SYSTEM  LOCATION: 


Delete  entry  and  replace  with 
'Headquarters  United  States  Strategic 
Command.  901  SAC  Boulevard.  Suite 
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1F7,  Offutt  Air  Force  Base,  NE  68113- 
1010. 

Air  Force  Command.  Control. 
Communications  and  Computer  Agency 
203  W.  Losey  Street.  Suite  1020.  Scott 
Air  Force  Base,  IL  62225-5219.' 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Air 
Force  active  duty  officers  assigned  or 
attached  to  Headquarters  United  States 
Strategic  Command  or  Air  Force 
Command.  Control,  Communications 
and  Computer  Agency,  whose 
performance,  conduct,  or  alleged 
misconduct  may  or  has  resulted  in 
initiation  of  administrative  action(s).' 

PURPOSE(S): 

Delete  'HQ  USSTRATCOM'  and  HQ 
AFCC  and  insert  'Headquarters  United 
States  Strategic  Command"  and  'Air 
Force  Commandi  Control, 
Commimications  and  Computer  Agency' 
respectively. 


SYSTEM  MAflAGEB{S)  AND  address: 

Delete  entry  and  replace  with  'Chief, 
Personnel  Programs  Division, 
Directorate  of  Manpower  and  Personnel, 
Headquarters  United  States  Strategic 
Command.  901  SAC  Boulevard,  Suite 
1F7,  Offutt  Air  Force  Base,  NE  68113- 
1010. 

Chief,  Personnel  Programs  Branch, 
Directorate  of  Resources,  Air  Force 
Command,  Control,  Communications 
and  Computer  Agency,  203  W.  Losey 
Street,  Suite  1020,  Scott  Air  Force  Base, 
IL  62225-5219." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  vmtten  inquiries  to  the  Chief. 
Personnel  Programs  Division, 
Directorate  of  Manpower  and  Personnel, 
Headquaners  United  States  Strategic 
Command,  901  SAC  Boulevard,  Suite 
1F7,  Ofhitt  Air  Force  Base.  NE  68113- 
1010;  or  to  the  Chief,  Personnel 
Programs  Branch,  Directorate  of 
Resources,  Air  Force  Command, 
Control,  Commimications  and  Computer 
Agency,  203  W.  Losey  Street.  Suite 
1020,  Scott  Air  Force  Base,  IL  62225- 
5219. 

Full  name,  military  status,  grade  and 
Social  Security  Number  are  required  to 
determine  if  the  system  contains  records 
on  an  individual. 

Visitors  must  provide  proof  of 
identity  such  as  a  miUtary  identification 
card,  vahd  drivers  license,  or  some  item 


of  information  which  can  be  verified 
from  the  records.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief,  Personnel  Programs 
Division,  Directorate  of  Manpower  and 
Personnel,  Headquarters  United  States 
Strategic  Command,  901  SAC 
Boulevard.  Suite  1F7,  Offtitt  Air  Force 
Base.  NE  68113-1010;  or  to  the  Chief, 
Personnel  Programs  Branch,  Directorate 
of  Resources,  Air  Force  Command. 
Control,  Communications  and  Computer 
Agency,  203  W.  Losey  Street,  Suite 
1020.  Scott  Air  Force  Base,  IL  62225- 
5219. 

Full  name,  military  status,  grade  and 
Social  Security  Number  are  required  to 
access  records. 

Visitors  must  provide  proof  of 
identity  such  as  a  mihtary  ID  card,  valid 
drivers  Ucense,  or  some  item  of 
information  which  can  be  verified  from 
the  records.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Information  is  obtained  from  the 
individual  concerned;  member's 
commander;  Chief.  Personnel  Programs 
Division.  Directorate  of  Manpower  and 
Personnel,  Headquarters  United  States 
Strategic  Command,  and  Chief, 
Personnel  Programs  Branch.  Directorate 
of  Resources.  Air  Force  Command. 
Control.  Communications  and  Computer 
Agency.' 


F035  AF  A 
SYSTEM  NAME: 

Officer  Quality  Force  Management 
Records. 

SYSTEM  LOCATKM: 

Headquarters  United  States  Strategic 
Command.  901  SAC  Boulevard.  Suite 
1F7,  Offutt  Air  Force  Base,  NE  68113- 
1010. 

Air  Force  Command,  Control, 
Communications  and  Computer  Agency, 
203  W.  Losey  Street.  Suite  1020.  Scott 
Air  Force  Base.  IL  62225-5219. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

AL  Force  active  duty  officers  assigned 
or  attached  to  Headquarters  United 
States  Strategic  Command  or  Air  Force 
Command,  Control,  Communications 
and  Computer  Agency,  whose 
performance,  conduct,  or  alleged 
misconduct  may  or  has  resulted  in 
initiation  of  administrative  action(s). 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  substandard 
performance,  unacceptable  conduct  or 
unfitness,  and  status  and  dates  of 
pending  or  completed  administrative 
actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
8074.  Commands;  territorial 
organization,  and  E.O.  9397. 

PURPOSE(S): 

To  provide  information  to 
Commander  in  Chief.  Headquarters 
United  States  Strategic  Command; 
Deputy  Chief  of  Staff  for  Personnel.  Air 
Force  Command.  Control. 
Communications  and  Computer  Agency; 
and  staff  members  as  appropriate  who 
make  decisions  on  officers' 
quahfications  for  continuation  on  active 
duty,  or  further  consideration  for 
promotion. 

Used  to  evaluate  and  monitor  status  of 
actions  on  subjects. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEOORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Maintainud  in  computers  and  on 
computer  output  products. 

RETWEV  ABILITY: 

Retrieved  by  name  or  Social  Secmity 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  the  custodian 
of  the  record  system  and  by  persons    - 
responsible  for  servicing  the  records  in 
performance  of  their  official  duties  who 
are  properly  screened  and  cleared  for 
need-to-know.  Those  in  computer 
storage  devices  are  protected  by 
computer  system  software.  Records  and 
computer  software  are  stored  in  locked 
cabinets  and  rooms  in  buildings 
protected  by  guards. 

RETENTION  AND  DISPOSAL: 

Retained  until  superseded,  obsolete. 
or  no  longer  needed  for  reference, 
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whichever  is  sooner.  Files  will  be 
destroyed  not  later  than  2  years  from 
last  entry.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting. 

SYSTEM  MANMlElHS)  AND  ADDRESS: 

Chief,  Personnel  Programs  Division, 
Directorate  of  Manpower  and  Personnel. 
Headquarters  United  States  Strategic 
Command,  901  SAC  Boulevard,  Suite 
1F7,  Offutt  Air  Force  Base.  NE  esilS- 
lOlO. 

Chief,  Pers«mne!  Programs  Branch, 
Directorate  of  Resources.  Air  Force 
Command,  Control,  Communications 
•md  Comp'  '"r  Agency,  203  W.  Losey 
Street,  Suite  1020.  Scott  Air  Force  Base. 
1'.  62225-5219. 

h  OTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Chief. 
Personnel  Programs  Division, 
Directorate  of  Manpower  and  Personnel, 
Headquarters  United  States  Strategic 
Command,  901  SAC  Boulevard,  Suite 
1F7,  Offutt  Air  Force  Base,  NE  68113- 
1010;  or  to  the  Chief,  Personnel 
Programs  Branch,  Directorate  of 
Resources,  Air  Force  Command, 
Control,  Communications  and  Computer 
Agency,  203  W.  Losey  Street,  Suite 
1020,  Scott  Air  Force  Base,  IL  62225- 
5219. 

Full  name,  military  status,  grade  and 
Social  Security  Nimiber  are  required  to 
determine  i.'  rhe  system  contains  records 
on  an  individual. 

Visitors  must  provide  proof  of 
identity  such  as  •  military  identificatioD 
card,  valid  drivers  license,  or  some  item 
of  information  which  can  be  verified 
from  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
s)rstem  should  address  written  requests 
to  the  Chief,  Personnel  Programs 
Division,  Directorate  of  Manpowrer  and 
Personnel,  Headquarters  United  States 
Stiategic  Command,  901  SAC 
Boulevard.  Suite  1F7,  Offutt  Air  Force 
Ba*B,  NE  68113-1010;  or  to  the  Chief, 
Personnel  Programs  Branch.  Directorate 
of  Resources.  Air  Force  Command. 
Control,  Communications  and  Computer 
Agency.  203  W.  Losey  Street.  Suite 
1020.  Scott  Air  Force  Base,  IL  62225- 
5219. 

Full  name,  military  status,  grade  and 
Social  Security  Number  are  required  to 
access  records. 

Visitors  must  provide  proof  of 
identity  such  as  a  military  ID  card,  valid 


drivers  license,  or  some  item  of 
information  which  can  be  verified  from 
the  records. 

C0NTEST1NQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  source 
docummts;  the  individual  concerned; 
member's  commander:  Chief,  Personnel 
Programs  Division,  Directorate  of 
Manpower  and  Personnel,  Headquarters 
United  States  Strategic  Command,  and 
Chief,  Personnel  Programs  Branch, 
Directorate  of  Resources,  Air  Force 
Command.  Control,  Communications 
and  Computer  Agency. 

EXEMPTIONS  CLAIMED  POR  THE  SYSTEM: 

None. 
F03S  AF  MPC 
SYSTEM  NAME: 

Military  Personnel  Records  System 
(February  22,  1993.  58  FR  10323). 

CHANGES: 


SYSTEM  LOCATKM: 


Delete  entry  and  replace  with 
'Headquarters  United  States  Air  Fores, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040; 

Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703; 

Air  Reserve  Personnel  Center,  6760  B. 
Irvington  Place  (6600),  Denver,  CO 
80280-6600; 

National  Personnel  Records  Center, 
Military  Personnel  Records,  9700  Page 
Boulevard.  St.  Louis.  MO  63132-2001. 

Headquarters  of  major  conunands  and 
separate  operating  agencies; 
consolidated  base  personnel  offices; 
State  Adjutant  General  Office  of  each 
respective  state,  Ehstrict  of  Colimibia 
and  Commonwealth  of  Puerto  Rico,  and 
at  Ail-  Force  Reserve  and  Air  National 
Guard  units.  Official  mailing  addresses 
are  published  as  an  appendbc  to  the  Air 
Force's  compilation  of  record  system 
notices.' 


CATEQORia  OP  RECORDS  M  THE  SYSTEM: 

Delete  first  portion  of  paragraph 
beginning  wiui  'Officer 
Correspondence....' through  'MPerRGp 
at  AFMPC...'  and  replace  with'Officer 
Correspondence  and  Iwfiscellaneous 


Document  Group  (C  and  N-f)  for  active 
duty  officers  at  Air  Force  Military 
Personnel  Center  (AFMPQ;  at 
Headquarters,  United  States  Air  Force 
(HQ  USAF),  Officer  Selection  Record 
(OSR)  Group;  at  HQ  USAF.  General 
Officer  Ooup;  at  HQ  USAF  AND  HQ 
AFMPC  Air  Force  Colonel's  Group. 
Retired  general  officers  Master 
Personnel  Record  Group  (MPerRGp)  at 
AFMPQ  Officer  Command  Selection 
Record  Group  (OCSRGp)  at  the 
respective  Air  Force  base  of  assignment/ 
servicing  Military  Personnel  FUght 
(MPF).  Air  Force  active  duty  enlisted 
personnel  MPerRGp  and  senior  NCO 
selection  folder  at  AFMPC;  FRGp  at 
respective  servicing  MPF;  personnel  in 
Temporary  Disability  Retired  List 
(TDRL),  Missing  in  Action  (MIA). 
Prisoner  of  War  (POW).  Dropped  From 
Rolls  status  MPerRGp  at  AFMPC 

AUTHORfTY  POR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  'Air  Force  Regulation  35-44' 
and  replace  with  'Air  Force  Instruction 
36-2608.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703.' 

NOTIFICATION  PROCEDURE: 

Delete  the  address  in  the  first 
paragraph  and  replace  with 
'Commander,  Headquarters  Air  Force 
Military  Personnel  Cmter,  550  C  Street 
W,  Randolph  Air  Force  Base.  TX  78150- 
4703.' 

RECORD  ACCESS  PflOC8)URES: 

Delete  the  address  in  the  first 
paragraph  and  replace  with 
'Commander,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703." 


F035  Af  MP  C 
SYSTEM  name: 

Military  Personnel  Records  System. 

SYSTEM  LOCATKM*: 

Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington. 
DC  20330-1040;  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
W.  Randolph  Air  Force  Base,  TX  78150- 
4703;  Air  Reserve  Personnel  Center. 
8760  E.  Irvington  Place  (6600),  Denver, 
CO  80280-6600;  National  Personnel 
Records  Center,  Military  Personnel 
Records,  9700  Page  Boulevard,  St. 
Louis,  MO  63132-2001.  Headquarters  of 
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major  commands  and  sep««Bte  operating 
agencies;  consolidated  base  personnel 
offices;  State  Adjutant  General  Office  of 
each  respective  state,  District  of 
Columbia  and  Commonwealth  of  Puerto 
Rico,  and  at  Air  Force  Reserve  and  Air 
National  Guard  units.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
system  notices. 

CATEGOIWES  OF  INO(VIOUALS  COVEnCD  BY  THE 
SVSTIM: 

Air  Force  active  duty  military.  Air 
Force  Reserve  and  Air  National  Guard 
personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Officer  Correspondence  and 
Miscellaneous  Document  Group  (C  and 
M)  for  active  duty  officers  at  Air  Force 
Military  Personnel  Center  (AFMPC);  at 
Headquarters,  United  States  Air  Force 
(HQ  USAF).  Officer  Selection  Record 
(GSR)  Group;  at  HQ  USAF,  General 
Officer  Group;  at  HQ  USAF  AND  HQ 
AFMPC  Air  Force  Colonel's  Group. 
Retired  general  officers  Master 
Personnel  Record  Group  (MPerRGp)  at 
AFMPC;  Officer  Command  Selection 
Record  Group  (OCSRGp)  at  the 
respective  Air  Force  base  of  assignment/ 
servicing  Military  Personnel  Flight 
(MPF).  Air  Force  active  duty  enlisted 
personnel  MPerRGp  and  senior  NCO 
selection  folder  at  AFMPC;  FRGp  at 
respective  servicing  MPF;  personnel  in 
Temporary  DisabiUty  Retired  List 
(TDRL).  Missing  in  Action  (MIA), 
Prisoner  of  War  (POW).  Dropped  From 
Rolls  status  MPerRGp  at  AFMPC; 
Reserve  Officers  MPerRGp  at  Air 
Reserve  Personnel  Center  (ARPC);  OCSR 
at  the  respective  Air  Force  major 
command  when  applicable,  FRGp  at  the 
respective  unit  of  assignment  or 
servicing  CBPO  or  Consolidated  Reserve 
Personnel  Office  (CRPO);  Reserve 
airmen  MPerRGp  at  ARPC  and  FRGp  at 
the  respective  unit  of  assignment  or 
servicing  CBPO/CRPO;  Air  National 
Guard  (ANGUS)  officers  MPerRGp  at 
ARPC,  OCSR  at  the  respective  State 
Adjutant  General  Office,  and  FRGp  at 
the  respective  unit  of  assignment; 
ANGUS  airmen  MPerRGp  at  the 
respective  State  Adjutant  General  Office 
and  FRGp  at  the  respective  unit  of 
assignment:  Retired  and  discharged  Air 
Force  military  personnel  MPerRGp  at 
National  Personnel  Records  Center  and 
Air  Force  Academy  cadets  MPerRGp  at 
unit  of  assignment  CBPO.  System 
contains  substantiating  documentation 
such  as  forms,  certificates, 
administrative  orders  and 
correspondence  pertaining  to 
appointment  as  a  commissioned  officer, 
warrant  officer.  Regular  AF,  /  F  Reserve 


or  ANGUS,  enlistment/reenlistment/ 
extension  of  enlistment,  assignment, 
Permanent  Change  of  Station, 
Temporary  Duty  (TDY),  promotion  and 
demotion;  identification  card  requests; 
casualty;  duty  status  changes:  Absent 
Wiuhout  Leave/MIA/POW/Missing/ 
Deserter:  military  test  administration/ 
results;  service  dates;  separation: 
discharge/  retirement:  seciuity:  training: 
Professional  Military  Education  (PME); 
On-The-Job  Training:  Technical. 
General  Military  Training; 
commissioning;  driver;  academic 
education;  performance/effectiveness 
reports;  records  corrections;  formal/ 
informal  medical  or  dental  treatment/ 
examination;  flying/rated  status 
administration;  extended  active  duty; 
emergency  data;  line  of  duty 
determinations:  human/personnel 
reliability:  career  counseling;  records 
transmittal;  AF  reserve  administration; 
Air  National  Guard  administration: 
board  proceedings:  personnel  history 
statements;  Department  of  Veterans 
Affairs  compensations:  disciplinary 
actions:  record  extracts;  locator 
information;  personal  clothing/ 
equipment  items;  passport; 
classification:  grade  data;  Career  Reserve 
applications/cancellations;  traffic  safety; 
Unit  Mihtary  Training;  travel  voucher 
for  TDY  to  Republic  of  Vietnam; 
dependent  data;  professional 
achievements;  Geneva  Convention  card; 
Federal  insurance;  travel  and  duty 
restrictions;  Conscientious  Objector 
status;  decorations  and  awards;  badges; 
Favorable  Communications  (colonels 
only);  Inter-Service  transfers;  pay  and 
allowances:  combat  duty;  leave; 
photographs,  and  Personnel  Data 
System  products. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Instruction 
36-2608,  and  E.O.  9397. 

PURPOSE(S): 

Military  personnel  records  are  used  at 
all  levels  of  Air  Force  personnel 
management  within  the  agency  for 
actions/processes  related  to 
procurement,  education  and  training, 
classification,  assignment,  career 
development,  evaluation,  promotion, 
compensation,  sustentation,  separation 
and  retirement. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  FURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 


specifically  be  disclosed  outside  the 
DOD  as  a  routine  \iv  pursuant  to  5 
U.S.C.  552a(b)(3)  as  tollows: 

Records  may  be  disclosed  to  the 
Department  of  Veterans  Affairs  for 
research,  processing  and  adjudication  of 
claims,  and  providing  medical  care. 
To  dependents  and  survivors  for 
determination  of  eligibility  for 
identification  card  privileges. 

To  the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  for  determination  of 
eligibility  and  benefits. 

To  local  Immigration/Naturalization 
Office  for  accountability  and  audit 
purposes. 

To  State  Unemployment 
Compensation  offices  for  verification  of 
military  service  related  information  for 
unemployment  compensation  claims: 
Respective  local  state  government 
offices  for  verification  of  Vietnam  'State 
Bonus"  eligibility. 

To  the  Office  of  Personnel 
Management  for  verification  of  military 
service  for  benefits,  leave,  or  Reduction 
in  Force  purposes,  and  to  establish  Civil 
Service  employee  tenure  and  leave 
accrual  rate. 

To  the  Social  Security  Administration 
to  substantiate  applicant's  credit  for 
social  security  compensation;  Local 
state  office  for  verification  of  military 
service  relative  to  the  Soldiers  and 
Sailors  Civil  Rehef  Act.  Information  as 
to  name,  rank,  Social  Security  Number, 
salary,  present  and  past  duty 
assignment,  future  assignments  that 
have  been  finalized,  and  office  phone 
number  may  be  provided  to  military 
financial  institutions  who  provide 
services  to  DOD  personnel.  For 
personnel  separated,  discharged  or 
retired  fi-om  the  Air  Force,  information 
as  to  last  knowm  address  may  be 
provided  to  the  military  financial 
institutions  upon  certification  by  a 
financial  institution  officer  that  the 
facility  has  a  dishonored  check  or 
defaulted  loan. 

To  the  Selective  Service  Agencies  for 
computation  of  service  obligation. 

To  the  American  National  Red  Cross 
for  emergency  assistance  to  military 
members,  dependents,  relatives  or  other 
persons  if  conditions  are  compelling. 

To  the  Department  of  Labor  for  claims 
of  civilian  employees  formerly  in 
military  service,  verification  of  service- 
related  information  for  unemployment 
compensation  claims,  investigations  of 
possible  violations  of  labor  laws  and  for 
pre-emplo3Tnent  investigations. 

To  the  National  Research  Council  for 
medical  research  purposes. 

To  the  U.S.  Soldiers'  and  Airman's 
Home  to  determine  eligibility. 
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In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACDCES  FOR  STOfllNO, 
RETRIEVINQ,  ACCESSiNO,  RETAIMNO,  AND 
CMSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  Hie  folders/ 
binders,  cabinets  and  on  computer  and 
computer  output  products. 

RETRIEVABILfTY: 

Information  in  the  system  is  retrieved 
by  last  name,  first  name,  middle  initial 
and  Social  Security  Number. 

Records  stored  at  National  Personnel 
Records  Center  are  retrieved  by  registry 
number,  last  name,  first  name,  middle 
initial  and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person  (s) 
responsible  for  servicing  the  records 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  stored  in  locked 
room,  cabinets,  and  in  computer  storage 
devices  protected  by  computer  system 
software. 

RETENTION  AND  DISPOSAL: 

Those  documents  designated  as 
temporary  in  the  prescribing  directive 
remain  in  the  records  until  their 
obsolescence  (superseded,  member 
terminates  status,  or  retires)  when  they 
are  removed  and  provided  to  the 
individual  data  subject. 

Those  documents  designated  as 
permanent  remain  in  the  military 
personnel  records  system  permanently 
and  are  retired  with  the  master 
personnel  record  group. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 


Individuals  may  also  appear  in  person 
at  the  responsible  official's  office  or  the 
respective  repository  for  records  for 
personnel  in  a  particular  category 
during  normal  duty  hours  any  day 
except  Saturday,  Sunday  or  national 
and  local  holidays.  The  Saturday  and 
Sunday  exception  does  not  apply  to 
Reserve  and  National  Guard  units 
during  periods  of  training.  The  system 
manager  has  the  right  to  waive  these 
requirements  for  personnel  located  in 
areas  designated  as  Hostile  Fire  Pay 
areas.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander,  Headquarters  Air 
Force  Military  Personnel  Center,  550  C 
Street  W,  Randolph  Air  Force  Base,  TX 
78150-4703. 

Individuals  may  also  appear  in  person 
at  the  responsible  official's  office  or  the 
respective  repository  for  records  for 
personnel  in  a  particular  category 
during  normal  duty  hours  any  day 
except  Saturday,  Sunday  or  national 
and  local  holidays.  The  Saturday  and 
Sunday  exception  does  not  apply  to 
Reserve  and  National  Guard  units 
during  periods  of  training.  The  system 
manager  has  the  right  to  waive  these 
requirements  for  personnel  located  in 
areas  designated  as  Hostile  Fire  Pay 
areas.  Official  mailing  addresses  are 
pubhshed  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CONTESTINO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
subject  of  the  file,  supervisors, 
correspondence  generated  within  the 
agency  in  the  conduct  of  official 
business,  educational  institutions,  and 
civil  authorities. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 

F035  AF  MP  L 

SYSTEM  NAME: 

Unfavorable  Information  Files  (UIF) 
(February  22.  1993.  58  FR  10330). 

CHANGES: 


SYSTEM  L0CATK>N: 

Delete  entry  and  replace  with 
'Complete  UIFs  are  maintained  in  the 
unit  orderly  room  or  the  Military 
Personnel  Flight  {MPF)  office.  A  copy  of 
the  UIF  summary  sheet  is  maintained  at: 
Individual's  unit  of  assignment; 
geographically  separated  units  not 
collocated  with  a  servicing  MPF.  For 
officers  only  at  major  command  level; 
for  colonel,  colonel  select,  and  general 
officers  at  Headquarters  Air  Force  level; 
and  the  gaining  unit  for  individuals 
selected  for  reassignment.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force  compilation 
of  record  system  notices." 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  end  of  entry  'and  drug/alcohol 
abuse  correspondence.' 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  'Air  Force  Regulation  35-32' 
and  insert  'Air  Force  Instruction  36- 
2907,  The  Air  Force  Unfavorable 
Information  File  Program.' 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W.  Randolph  Air  Force  Base,  TX  78150- 
4703.' 

NOTIFICATKm  PROCEDURE: 

Delete  entry  and  replace  with 
'Personnel  for  whom  optional  UIFs  exist 
are  routinely  notified  of  the  existence  of 
a  file.  In  all  cases  personnel  have  had 
the  opportunity  and  are  authorized  to 
rebut  the  correspondence  in  the  file. 
Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
servicing  military  personnel  flight  or 
unit  orderly  room.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
system  notices.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  servicing  military  personnel  flight 
or  unit  orderly  room.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
system  notices.' 


F035  AF  MP  L 
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SYsraiNAME: 
Unfavorable  Information  Files  (UIF). 

SYSTEM  LOCA-nON: 

Complete  UIFs  are  maintained  in  the 
unit  orderly  room  or  the  Military 
Personnel  Flight  (MPF)  office.  A  copy  of 
the  UIF  summary  sheet  is  maintained  at: 
Individual's  unit  of  assignment; 
geographically  separated  units  not 
collocated  with  a  servicing  MPF.  For 
officers  only  at  major  command  level; 
for  colonel,  colonel  select,  and  general 
officers  at  Headquarters  Air  Force  level; 
and  the  gaining  unit  for  individuals 
selected  for  reassignment.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force  compilation 
of  record  system  notices. 

CATEOOMES  Of  INDIVIDUALS  COVERED  BY  TWE 
SYSTENi: 

Active  duty  military  personnel  who 
are  the  subject  of  an  UIF. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Derogatory  correspondence 
determined  as  mandatory  for  file  or  as 
appropriate  for  file  by  an  individual's 
commander.  Examples  include  written 
admonitions  or  reprimands;  court- 
martial  orders;  letters  of  indebtedness, 
or  control  roster  correspondence  and 
drug/alcohol  abuse  correspondence. 

AUTHOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Instruction 
36-2907,  The  Air  Force  Unfavorable 
Information  File  Program. 

PURPOSE(S): 

Reviewed  by  commanders  and 
personnel  officials  to  assure  appropriate 
assignment,  promotion  and  reenlistment 
considerations  prior  to  efEacting  such 
actions.  UIFs  also  provide  information 
necessary  to  support  administrative 
separation  when  further  rehabilitation 
efforts  would  not  be  considered 
effective. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCtUDINQ  CATEOORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U^.C  552a(bK3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVJNQ,  ACCESSWQ,  RETAINIMQ,  AND 
DSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets  and  in  computers  and  on 
computer  output  products. 

retrievabiijty: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 
Computer  records  are  protected  by 
computer  software. 

RETENTION  AND  DISPOSAL: 

UIFs  are  maintained  for  one  year  from 
the  effective  date  of  the  most  recent 
correspondence,  except  when  the  file 
contains  documentation  pertaining  to 
Articles  15,  Court-Martial  or  certain 
civil  court  convictions,  in  which  case 
the  retention  period  is  two  years  from 
the  date  of  that  correspondence.  Files 
are  automatically  destroyed  upon 
separation  or  retirement,  and  on  an 
individual  basis  when  the  individual's 
commander  so  determines.  Destroy  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Computer 
records  are  destroyed  by  degaussing  or 
overwriting. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

NOTIFICATION  PROCEDURE: 

Persoimel  for  whom  optional  UIFs 
exist  are  routinely  notified  of  the 
existence  of  a  file.  In  all  cases  personnel 
have  had  the  opportimity  and  are 
authorized  to  rebut  the  correspondence 
in  the  file.  Individuals  seeking  to 
determine  whether  this  system  of 
records  contains  information  about 
themselves  should  address  written 
inquiries  to  the  servicing  military 
personnel  flight  or  unit  orderly  room. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  system  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  servicing  military  personnel  flight 
or  unit  orderly  room.  Official  mailing 
addresses  are  published  as  an  appendix 


to  the  Air  Force's  compilation  of  record 
system  notices. 

COHTESTINO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORCS: 

Supervisory  reports  or  censures  and 
dociunented  records  of  poor 
performance  or  conduct. 

EXEMPTTONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F03S  AF  MP  N 
SYSTEM  NAME: 

Individual  Weight  Management  and 
Physical  Fitness  File  (February  22,  1993. 
58  FR  10332). 

CHANGES: 


SYSTEM  NAME: 

Change  system  name  to  'Individual 
Weight  Management  File.' 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Air 
Force  active  duty  military  personnel; 
Air  National  Guard  (ANG)  and  Air  Force 
Reserve  personnel  who  are  enrolled  in 
the  Weight  Management  Control 
Program.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'File 
contains  individual  weight  management 
record;  AF  Form  108  informing 
individual  of  weight  management 
program-Status,  scheduled  medical 
evaluations,  and  pertinent  medical 
status.' 

AUTHORHY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013.  Secretary  of  the  Air  Force; 
Powers  and  duties,  delegation  by;  as 
implemented  by  Air  Force  Instruction 
36-2905.  Air  Force  Weight  Program.' 

PURPOSE(S): 

Delete  entry  and  replace  vfith  'The 
files  keep  the  individual  informed  of 
weight/body  fat  loss  in  attaining  body 
fat  standards,  provides  history  of 
weight/body  fat  loss  and  counseling, 
provides  an  input  for  medical 
determinations.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'When 
a  person  achieves  the  prescribed  weight 
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standards  or  desired  fitness  level,  file  is 
retained  for  one  year  fit)m  date  of 
removal  from  the  Weight  Management 
Program  and  destroyed  by  unit;  or 
destroyed  upon  retirement  or  separation 
by  unit,  whichever  is  earlier;  or  upon 
successful  completion  of  probation  and 
rehabilitation  under  Air  Force 
Instruction  36-3208. 

Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting.' 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Delete  entry  and  replace  with  'Deputy 
Chief  of  Staff  for  Personnel. 
Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W. 
Randolph  Air  Force  Base,  TX  78150- 
4703.' 

NOrmCATICN  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  tiiis  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander  at  the  unit  of  assignment  or 
attachment. 

Include  full  name,  grade,  and  Social 
Security  Number.  Personal  visits  require 
proof  of  identity  with  an  Armed  Forces 
Identification  Card.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander  at  the  unit  of 
assignment  or  attachment. 

Include  full  name,  grade,  and  Social 
Security  Number.  Personal  visits  require 
proof  of  identity  with  ^  Armed  Forces 
Identification  Card.' 


F035  AF  MP  N 
SYSTEM  NAME: 

Individual  Weight  Management  File. 

SYSTEM  LOCATKM: 

Air  Force  unit  of  assignment  or 
attachment  and  servicing  medical 
facility.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel;  Air  National  Guard  (ANG) 
and  Air  Force  Reserve  personnel  who 
are  enrolled  in  the  Weight  Management 
Control  Program. 


CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

File  contains  individual  weight 
management  record;  AF  Form  108 
informing  individual  of  weight 
management  program  status,  scheduled 
medical  evaluations,  and  pertinent 
medical  status. 

AUTHORITY  POR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force;  Powers  and  duties,  delegation  by; 
as  implemented  by  Air  Force  Instruction 
36-2905,  Air  Force  Weight  Program; 
and  E.O.  9397. 

PURPOSE(S): 

The  files  keep  the  individual 
informed  of  weight/body  fat  loss  in 
attaining  body  fat  standards,  provides 
history  of  weight/body  fat  loss  and 
counseling,  provides  an  input  for 
medical  determinations. 

ROUHNE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOtNO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCtES  ANO  PRACTICES  POR  STORmO, 
RETRKVINQ,  ACCESSINQ,  RETAIMNQ,  ANO 
DSPOSMG  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  on 
computer  and  computer  output 
products. 

RETRtEVABtUTY: 

Retrieved  by  name.  Social  Security 
Number  and  grade. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  records  system  and  by  person  (s) 
responsible  for  servicing  the  records 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  neea-to-know.  Records  are 
controlled  by  personnel  screening. 

RETENTION  AND  DISPOSAL: 

When  a  person  achieves  the 
prescribed  weight  standards  or  desired 
ntaess  level,  file  is  retained  for  one  year 
from  date  of  removal  from  the  Weight 
Management  Program  and  destroyed  by 
unit;  or  destroyed  upon  retirement  or 
separation  by  unit,  whichever  is  earlier; 
or  upon  successful  completion  of 
probation  and  rehabilitation  under  Air 
Force  Instruction  36-3208. 


Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Deputy  Chief  of  Staff  for  Persormel, 
Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W. 
Randolph  Aif  Force  Base,  TX  78150- 
4703. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander  at  the  unit  of  assignment  or 
attachment.  Include  full  name,  grade, 
and  Social  Security  Number. 

Personal  visits  require  proof  of 
identity  with  an  Armed  Forces 
Identification  Card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander  at  the  unit  of 
assignment  or  attachment. 

Include  full  name,  grade,  and  Social 
Security  Number.  Personal  visits  require 
proof  of  identity  with  an  Armed  Forces 
Identification  Card. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  record 
pertains. 

EXEMmONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  MPC  C 
SYSTEM  NAME: 

Chaplain  Applicant  Processing  Folder 
(February  22. 1993,  58  FR  10357). 

CHANGES: 
SYSTEM  lOEKTIFIER: 

Change  system  identifier  to  'F035  HC 
D.' 


SYSTEM  location: 

Delete  entry  and  replace  with  'Office 
of  the  Chief  of  Chaplains,  Headquarters 
United  States  Air  Force.  172  Luke 
Avenue,  3rd  Floor,  Washington,  DC 
20330-5113.' 
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AUTMOWTY  F0«  IfUUMTENANCE  Of  TMS  SYrreHK 

Delete  'Air  Force  Regulation  36-15' 
and  insert  'Air  Force  Instruction  SB- 
ZOOS,  Appointment  in  Commissioned 
Grades  and  DesignaUon  and  Assignment 
in  Professional  Categories  Reserve  of  the 
Air  Force  and  United  States  Air  Force 
(Temporary).' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
■Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief 
of  Chaplains,  Headquarters  United 
States  Air  Force.  172  Luke  Avenue,  3rd 
Floor.  Washington,  DC  20330-5113.' 

NOTIFICATION  PROCEDURE: 

Delete  address  and  replace  with  'Chief 
of  Chaplains.  Headquarters  United 
States  Air  Force.  172  Luke  Avenue.  3rd 
Floor,  Washington,  DC  20330-5113.' 

RECORD  ACCESS  PROCEDURES: 

Delete  address  and  replace  with  'Chief 
of  Chaplains,  Headquarters  United 
States  Air  Force,  172  Luke  Avenue.  3rd 
Floor,  Washington.  DC  20330-5113.' 
*        *        •        •        » 

F035  HC  D 
SYSTEM  NAME: 

Chaplain  Applicant  Processing 
Folder. 

SYSTEM  LOCATION: 

Office  of  the  Chief  of  Chaplains, 
Headquarters  United  States  Air  Force. 
172  Luke  Avenue.  3rd  Floor. 
Washington.  DC  20330-5113. 

CATEGORES  OF  INI  -VIDUALS  COVERED  BY  THE 
SYSTEM: 

Chaplaincy  applicants  and  Reserve 
Chaplains  applying  for  active  duty. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Forms  used  by  the  Air  Force 
Manpower  and  Personnel  Center 
(AFMPC)  Command  Chaplains  Office  in 
processing  chaplains  to  active  duty 
including:  Application  for  Appointment 
as  Reserve  of  the  Air  Force;  Application 
for  Extended  Active  Duty  with  the 
United  States  Air  Force;  United  States 
Air  Force  (USAF)  Drug  Abuse 
Certificate;  Statement  of  Personal 
History;  National  Agency  Check 
Request;  Report  of  Medical 


Examination;  Report  of  Medical  History; 
Fmgerprint  Card;  Checkhst  for  Chaplain 
Appointment;  Ecclesiastical 
Endorsement;  Certificate  of  Continuance 
of  Ecclesiastical  Endorsement; 
Certificate  of  Seminary  Graduation  and 
Ordination;  Official  Transcripts  of 
College  Education;  Personal 
correspondence  between  resource 
manager  and  apphcant  regarding  status 
of  his  application. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
10  U.S.C.  8067.  Designation:  Officers 
to  perform  certain  professional 
functions,  and  8293.  Commissioned 
officers;  chaplains:  Original 
appointment;  examination;  as 
implemented  by  Air  Force  Instruction 
36-2005.  Appointment  in 
Commissioned  Grades  and  Designation 
and  Assignment  in  Professional 
Categories  Reserve  of  the  Air  Force  and 
United  States  Air  Force  (Temporary). 

PURPOSE(S): 

The  documents  maintained  in  these 
transitory  folders  are  used  by  the 
resource  manager  in  processing 
chaplain  appUcants  to  active  duty. 

R0CT1NE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRtEVAHUTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

'*ETENTX>N  AND  DISPOSAL: 

Once  apphcant  is  accessed,  forms  are 
entered  into  the  Master  Personnel 
Records  Group.  If  applicant  does  not 


qualify  for  appointment,  file  is 
destroyed  after  one  year. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Chaplains.  Headquarters 
United  States  Air  Force,  172  Luke 
Avenue.  3rd  Floor,  Washington,  DC 
20330-5113. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Chief  of 
Chaplains,  Headquarters  United  States 
Air  Force,  172  Luke  Avenue.  3rd  Floor 
Washington.  DC  20330-5113. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief  of  Chaplains.  Headquarters 
United  States  Air  Force,  172  Luke 
Avenue,  3rd  Floor,  Washington,  DC 
20330-5113. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  application. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  MPC  D 
SYSTEM  NAME: 

Correction  of  Military  Record  Card 
(February  22,  1993.  58  FR  10357). 

CHANGES: 


SYSTEM  NAME: 

Delete  'Card'  and  replace  with 
'System.' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  Chapter  79  Correction  of  Mihtary 
Records;  as  implemented  by  Air  Force 
Instruction  36-2603.  Air  Force  Board  for 
the  Correction  of  Military  Records. ' 
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RETENTK>N  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Maintained  in  computer  system  fat  five 
years.  Computer  records  are  destroyed 
by  erasing,  deleting  or  overwriting.' 

SYSTEM  IIANA6Efl(S)  AND  AODAESS: 

Delete  entry  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703.' 

NOmCATHM  PfKXXOURE: 

Delete  address  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
VV,  Randolph  Air  Force  Base,  TX  78150- 
4703.' 

RECOAO  ACCESS  PMX^EOtMES: 

Delete  address  and  replace  with 
"Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base.  TX  78150- 
4703.' 


F03S  MPC  D 
SYSTEM  NAME: 

Correction  of  Military  Record  System. 

SYSTEM  location: 

Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W. 
Randolph  Air  Force  Base,  TX  78150- 
4703. 

CATEGORIES  Of  rNOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  and  retired  or  discharged 
officers  and  airmen.  Next  of  kin  of 
deceased  officers  and  airmen. 

CATEGORIES  Of  RECORDS  IM  THE  SYSTEM: 

Summaiy  of  application  for  correction 
of  records  request  followed  through  to 
its  final  decision  by  the  appropriate 
correction  board. 

AUTHORrrV  FOR  MAJNTENANCE  Of  THE  SYSTEM: 

10  use.  Chapter  79  Correction  of 
Military  Records;  as  implemented  by 
Air  Force  Instruction  36-2603,  Air 
Force  Board  for  the  Correction  of 
Military  Records;  and  E.O.  9397. 

PURP0SE{S): 

To  monitor  appHcation  by  member 
and  cocase  by  the  appropriate  correction 
board. 

ROUTINE  USES  Of  RECORDS  MAINTAMED  M  THE 
SYSTEM,  INCLUDtNQ  CATEOCRiCS  Of  USERS  AND 
THE  f URfOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
gener.-'lly  permitted  under  5  U.S.C. 


S52a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  fOR  STOWMQ, 
RETIVEVINQ,  ACCESSINQ,  RETAmmO,  AND 
OlSPOSiNG  Of  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Maintained  on  computer  oiagnetic 
tapes,  disks,  or  computer  paper 
printouts,  or  microfiche. 

RETRIEVABIUTY: 

Retrieved  by  Social  Security  Number 
or  Air  Force  Service  Number. 

SAFEQUANDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  oHicial 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms  and 
computer  system  software. 

RETENTION  AND  OISPOSAI.: 

Maintained  in  computer  system  for 
five  years.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
VV,  Randolph  Air  Force  Base.  TX  78150- 
4703. 

NOT]FICAT)ON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records-contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Assistant  Deputy  Chief  of  Staff  for 
Personnel.  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W.  Randolph  Air  Force  Base,  TX  78150- 
4703. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

COMTESTINQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  published  in  Air  Force  InstructioD 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  thia  system  manager. 

RECORD  SOURCE  CATEQORIES: 

Member's  appHcation.  Master 
Personnel  Records. 

EXEWmONS  CLAIMED  fOR  THE  SYSTEM: 
None. 

F035  MPC  E 

SYSTEM  NAME: 

Disability/Non-disability  Retirements 
Records  (February  22.  1993.  58  FR 
10358). 

CHANGES: 


SYSTEM  NAME: 

Change  system  name  to  'Disability 
Retirement  Records." 

SYSTEM  LOCATKWl: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  \V. 
Randolph  Air  Force  Base,  TX  78150- 
4708.' 

CATEGORIES  Of  IN0IV10UALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Officers  and  airmen  on  the  Temporary 
Disability  Retired  List.' 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Delete  the  last  five  words  of  the  entry. 

AUTHOflmr  f  OR  MAINTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  Chapter  6l,  Retirement  or 
Separation  for  Physical  Disability;  as 
implemented  by  Air  Force  Instruction 
36-2902,  Physical  Evaluation  for 
Retention,  Retirement  and  Separation." 


STORAGE: 

Delete  and  in  microcomputers." 

RETRIEVABILfTV: 

Delete  'or  Social  Security  Nimiber.* 
SAfEGUAROS: 

Delete  last  sentence. 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'DisabiUty  retain  files  are  retained  for  30 
days  after  case  is  finalized;  case  files  are 
retired  to  Master  Personnel  Records 
Group  when  disability  retirement  action 
has  been  completed.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
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Kfclitary  Personnel  Center,  550  C  Street 
W.  Randolph  Air  Force  Base,  TX  78150- 
4703J'i 


NOTIFICATION  PROCEDURE: 

Delete  address  and  replace  with 
•Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
W.  Randolph  Air  Force  Base.  TX  78150- 
4703.[  I 

RECORD  ACCESS  PROCEDURES: 

Delete  address  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703.' 


RECORD  SOURCE  CATEGORIES : 

Delete  entry  and  replace  with 
'Correspondence  and  forms  generated  in 
Retirements  Branch,  Headquarters  Air 
Force  Mihtary  Personnel  Center 
(AFMPC);  military  hospitals;  HQ  USAF 
Surgeon  General;  HQ  AFMPC  Surgeon; 
consolidated  base  personnel  offices; 
major  air  commands;  by  the  members 
themselves,  and  by  the  general  public 
on  retirement-related  matters.' 
•        •       •        •        • 

F035  MPC  E 

SYSTEM  NAME: 

Disability  Retirement  Records. 

SYSTEM  location: 

Headquarters  Air  Force  MiUtary 
Personnel  Center.  550  C  Street  W. 
Randolph  Air  Force  Base.  TX  78150- 
4708. 

CATEGORIES  Of  INOfVIDUALS  COVERED  BY  THE 
SYSTEM: 

Officers  and  airmen  on  the  Temporary 
Disability  Retired  List. 

CATECORES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  medical  histories, 
Secretarial  determinations,  retirement 
forms,  routine  correspondence  files, 
case  files,  disability  retain  folders. 

AUTHOR! nr  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  Chapter  61,  Retirement  or 
Separation  for  Physical  Disability;  as 
implemented  by  Air  Force  Instruction 
36-2902,  Physical  EvaluaUon  for 
Retention,  Retirement  and  Separation. 

PURPOSE(S): 

To  provide  information  on  retirement 
cases  and  to  allow  appropriate  case 
proces.sing. 


ROUTW«  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOmO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 


RETRIEVABIUTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person{s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Stored  in 
secure  building. 

RETENTION  AND  DISPOSAL: 

DisabiUty  retain  files  are  retained  for 
30  days  alter  case  is  finalized;  case  files 
are  retired  to  Master  Personnel  Records 
Group  when  disability  retirement  action 
has  been  completed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W.  Randolph  Air  Force  Base.  TX  78150- 
4703. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Assistant  Deputy  Chief  of  Staff  for 
Personnel.  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base.  TX  78150- 
4703. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
W.  Randolph  Air  Force  Base.  TX  78150- 
4703. 


CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  pubUshed  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  and  forms  generated 
in  Retirements  Branch,  Headquarters 
Air  Force  Military  Personnel  Center 
(AFMPC);  mihtary  hospitals;  HQ  USAF 
Surgeon  General;  HQ  AFMPC  Surgeon; 
consoUdated  base  personnel  offices; 
major  air  commands;  by  the  members 
themselves,  and  by  the  general  pubhc 
on  retirement-related  matters. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  MPC  F 
SYSTEM  NAME: 

Health  Education  Records  (February 
22,  1993,  56  FR  10358). 

CHANGES: 


SYSTEM  location: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  Chief.  Medical 
Service  Officer  Utilization  Division,  550 
C  Street  W,  Randolph  Air  Force  Base, 
TX  78150-4703.' 

CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'AH 
airmen  and  officers  of  the  United  States 
Air  Force  who  have  apphed  for  training 
to  Air  Force  Mihtary  Personnel  Center/ 
Medical  Service  Officer  Utihzation 
Division.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'PHYSICIAN  EDUCATION  BRANCH: 

Undergraduate  Selection  Folders: 
Application;  Medical  College 
Admission  Test;  Letter  of  acceptance  to 
approved  medial  school;  Dean's  letter  of 
recommendation;  DD  Form  398, 
Personal  History  Statement;  Health 
Professions  Scholarship  Program 
(HPSP);  Uniformed  Services  University 
of  the  Health  Sciences  service  obligation 
contracts;  Air  Reserve  Personnel  Center 
order;  Privacy  Act  Statement;  Photo; 
HPSP  selection  notification  letter; 
Physical  exam;  Separation  order. 

Graduate  Medical  Education  Folders: 
Medical  College  Admission  Test;  final 
medical  school  transcript;  Dean's  letter 
from  medical  school;  hospital  agreement 
form;  Privacy  Act  Statement;  photo; 
appUcation  for  training;  AFMPC  Form 
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131,  Education  Summary:  Program 
Director's  letter;  other  letters  of 
recommendation;  memos  for  record; 
Congressional  inquiries;  general 
correspondence;  legal  opinions  for 
correction  of  military  records:  essay  on 
career  intention  and  professional  goals; 
residency/fellowship  resignation  letters; 
select  notification  letter;  Active  Duty 
Service  Commitment  statement; 
redeferred  statement  of  understanding. 

MEDICAL  SERVICE  CORPS 
UnUZATION  AND  EDUCATION 
BRANCH: 

Air  Force  Institute  of  Technology 
Sponsored  Graduate  Education  Folders: 
Transcripts;  chronological  listings  of 
work  experience  (VITAE);  letters  of 
recomn>endation;  graduate  record 
examination  results;  Graduate 
Management  Admission  Test  results; 
officer  career  briefs. 

DENTAL  UTILIZATION  AND 
EDUCATION  BRANCH: 

Graduate  Dental  Education  Folders: 
Application  for  sponsored  training; 
graduate  record  examination  results; 
essay  on  why  program  is  desired;  letters 
of  recommendation;  general 
correspondence  with  applicant;  select/ 
non-select/altemate  letter;  Dean's  letter; 
Active  Duty  Service  Commitment 
statement' 


PUfn>os€(s): 

Delete  entry  and  replace  with  'Used 
by  the  Medical  Service  Officer 
Utilization  Division/Branches  and 
Medical  Education  Selection  Boards  in 
selecting  individuals  to  attend 
undergraduate  and  graduate  edvicational 
programs.  Such  programs  include 
medical  school,  residencies  and 
fellowship  programs  for  physicians, 
graduate  dental  education  and  graduate 
education  for  Medical  Service  Corps 
officers.  Another  use  of  the  system  is  to 
mcMiitor  the  individual's  progress  in  an 
educational  program  after  selection 
until  completion  of  program.' 


RETENDON  AND  nSPOSAU 

Delete  entry  and  replace  with 
'Undergraduate  and  graduate  medical 
education  records  are  retained  until  the 
individual  separates  or  retires  from  the 
Air  Force.  Air  Force  Institute  of 
Technology  (AFTT)  selection  folders  are 
maintained  until  the  end  of  the  calendar 
year  with  the  exception  of  transcripts 
which  are  returned  to  AFIT  within  60 
days  of  board  completion.  Dental 
graduate  education  foldera  are 
maintained  while  member  is  in 
program.  Upon  graduation,  only 
transcripts,  letters  of  recommendation. 


Graduate  Record  Examination  results 
and  Active  Duty  Service  Commitment 
statements  are  maintained  imtil  member 
separates,  retires  or  is  promoted  to 
colonel.  When  promoted  to  colonel, 
records  are  transferred  to  the  Colcmel's 
Group.' 

SYSTEM  MAWAQH^S)  AND  AOIMESS: 

Delete  entry  and  replace  with  'Chief, 
Medical  Service  Officer  Utilization 
Krisicm,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W.  Randolph  Air  Force  Base.  TX  78150- 
4703.' 

NOTVICA-nON  mOCEDUNC: 

Delete  address  and  replace  with 
'Chief,  Medical  Service  Officer 
Utilization  Division,  Headquartera  Air 
Force  Military  Personnel  Center,  550  C 
Street  W,  Randolph  Air  Force  Base,  TX 
7815O-4703.' 

RECORD  ACCESS  PROCEDURES: 

Delete  address  and  replace  with 
'Chief,  Medical  Service  Officer 
Utilization  Division,  Headqtiarters  Air 
Force  Military  Personnel  Center,  550  C 
Street  W.  Randolph  Air  Force  Base,  TX 
78150-4703.' 


F035  MPC  F 

SYSTEM  HAME: 

Health  Education  Records. 

SVBTCM  LOCATKMr 

Headquartera  Air  Force  Military 
Personnel  Center,  Chief,  Medical 
Service  Officer  Utilization  Division,  550 
C  Street  W,  Randolph  Air  Force  Base, 
TX  78150-4703. 

CATEQ0RK8  Of  MOMOUALS  COVERED  BY  THE 

system: 

All  airmen  and  officere  of  the  United 
States  Air  Force  who  have  applied  for 
training  to  Air  Force  Military  Personnel 
Center/Medical  Service  Officer 
Utilization  Division. 

CATEQOMCS  OF  RECORDS  M  TX  SYSTEM: 

PHYSICIAN  EDUCA-nON  BRANCH: 
Undergraduate  Selection  Folders: 
Application;  Medical  College 
Admission  Test;  Letter  of  acceptance  to 
approved  medial  school;  Dean's  letter  of 
recommendation;  DD  Form  308, 
Peraonal  History  Statement;  Health 
Professions  Scholarahip  Program 
(HPSP);  Uniformed  Services  University 
of  the  Health  Sciences  service  (^ligation 
contracts;  Air  Reserve  Personnel  Center 
order  Privacy  Act  Statement;  Photo; 
HPSP  selection  notification  letter; 
Physical  exam;  Separation  order. 

Graduate  Medical  Education  Folders: 
Medical  College  Admission  Test;  final 


medical  school  transcript;  Dean's  letter 
from  medical  school;  hospital  agreement 
form;  Privacy  Act  Statement;  photo; 
application  for  training;  AFMPC  Form 
131,  Education  Summary;  Program 
Director's  letter;  other  lettera  of 
recommendation;  memos  for  record; 
Congressional  inquiries;  general 
correspondence;  legal  opinions  for 
correction  of  military  records;  essay  on 
career  intention  and  professional  goals; 
residency/fellowship  resignation  lettera; 
select  notification  letter;  Active  Duty 
Service  Commitment  statement; 
redeferred  statement  of  understanding. 

MEDICAL  SERVICE  CORPS 
UTILIZATION  AND  EDUCATION 
BRANCH: 

Air  Force  Institute  of  Technology 
Sponsored  Graduate  Education  Folders: 
Transcripts;  chronological  listings  of 
work  experience  (VITAE);  lettera  of 
recommendation;  graduate  record 
examination  results;  Graduate 
Management  Admission  Test  results; 
officer  career  brie£s. 

Education  With  Industry  Fellowship 
Application  Folders:  Military  Facility 
Fellowship  Application  Foldera; 
Professional  Military  Education 
Application  Folders:  VITAE;  lettera  of 
recommendation;  officer  career  briefs. 

DENTAL  UTILIZA'nON  AND 
EDUCATION  BRANCH: 

Graduate  Dental  Education  Folders: 
Application  for  sponsored  training; 
graduate  record  examination  results; 
essay  on  why  program  is  desired;  lettera 
of  reconimendation;  general 
correspondence  with  applicant;  select/ 
non-select/altemate  letter,  Dean's  letter. 
Active  Duty  Service  CfHnmitment 
statement. 

A  JTNORfTY  FOR  HAWTEHANCC  Of  TME  system: 

10  U.S.C.  105,  Armed  Forces  Health 
Professions  Scholarship  and  10  U.S.C 
9301,  Membere  of  Air  Force:  Detail  as 
students,  observera,  and  investigatora  at 
educational  institutions,  industrial 
plants,  and  hospitals. 

PURPOSE(S): 

Used  by  die  Medical  Service  Officer 
Utilization  Division/Branches  and 
Medical  Education  Selection  Boerds  in 
selecting  individuals  to  attend 
imdergraduate  and  graduate  educational 
programs.  Such  programs  include 
medical  school,  residencies  and 
fellowship  programs  for  physicians, 
graduate  dental  education  and  graduate 
education  for  Medical  Service  Carps 
officera.  Another  use  of  the  system  is  to 
monitor  the  individual's  progress  in  an 
educational  program  after  selection 
until  completion  of  program. 
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IKXmNC  USES  or  RECOROS  UAIMTAINa>  IN  THE 
SYSTEM,  MCLUOMQ  CATEOOMES  Of  USERS  AW> 
TW  njRPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO.  ACCESSMQ,  RETAINtNOi,  AND 
OISPOSJNO  Of  RECORDS  IN  ThE  SYSTEM: 

STORAQE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRKVABILfTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person  (s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  v,'ho  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETBimON  AND  disposal: 

Undergraduate  and  graduate  medical 
education  records  are  retained  until  the 
individual  separates  or  retires  from  the 
Air  Force.  Air  Force  Institute  of 
Technology  (AFIT)  selection  folders  are 
maintained  until  the  end  of  the  calendar 
year  with  the  exception  of  transcripts 
which  are  retimied  to  AFIT  within  60 
days  of  board  completion.  Dental 
graduate  education  folders  are 
maintained  while  member  is  in 
program.  Upon  graduation,  only 
transcripts,  letters  of  recommendation. 
Graduate  Record  Examination  results 
and  Active  Duty  Service  Commitment 
statements  are  maintained  until  member 
separates,  retires  or  is  promoted  to 
colonel.  When  promoted  to  colonel, 
records  are  transferred  to  the  Colonel's 
Group. 

SYSTEM  MANAGER{S)  AND  ADDRESS: 

Chief.  Medical  Seriice  Officer 
Utilization  Division.  Headquarters  Air 
Force  Military  Personnel  Center,  550  C 
Street  W,  Randolph  Air  Force  Base.  TX 
78150-4703. 

NOTlFtCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
addoess  wiitten  inquiries  to  the  Chief, 
Medical  Service  Officer  Utilization 


Division.  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base.  TX  78150- 

4703. 

RECORD  ACCas  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief,  Medical  Service  Officer 
Utilization  Division,  Headquarters  Air 
Force  Military  Personnel  Center.  550  C 
Street  W,  Randolph  Air  Force  Base,  TX 
78150-4703. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Member's  application,  supervisor's 
evaluation,  master  personnel  records 
(board  use  only).  Career  Brief  (board  use 
only),  transcripts,  test  scores,  Deans' 
letters  of  recommendation,  Standard 
Form  (SF)  88  and  SF  93. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F03S  MPC  G 
SYSTEM  NAME: 

Medical  Officer  Personnel  Utilization 
Records  (February  22,  1993,  58  FB 
10359). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  Medical  Ser\'ice 
Officer  Utihzation  Division,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703.' 


AUTHORrrY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  8013.  Secretary  of  the  Air  Force; 
Powers  and  duties;  delegation  by;  as 
implemented  by  Air  Force  Instruction 
36-2105.  Officer  Classification;  Air 
Force  Regulation  36-4.  Special  Pay  for 
Medical  Corps  Officers;  Air  Force 
Instruction  36-2610,  Appointment  of 
Officers  in  the  Regular  Air  Force;  Air 
Force  Instruction  36-2110,  Continuation 
Pay  for  Dental  Corps  Officers;  Air  Force 
Regulation  36-20,  Officer  Assignments; 
Air  Force  Regulation  36-21,  Selective 
Continuation  Program;  Air  Force 
Instruction  36-2107,  Active  Duty 
Service  Commitments  (PA);  and  Air 


Force  Instruction  36-2107,  Specified 
Period  of  Time  Contracts  (SPTC)  (PA). 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Deputy 
Director  of  Medical  Service  Officer 
Management.  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base.  TX  78150- 
4703.* 

NOTIFICATION  PROCEDURE: 

Delete  address  and  replace  with 
'Deputy  Director  of  Medical  Ser\'ice 
Officer  Management.  Headquarters  Air 
Force  Military  Persormel  Center.  550  C 
Street  W.  Randolph  Air  Force  Base,  TX 
78150-4703. • 

RECORD  ACCESS  PfWXDUnS: 

Delete  address  and  replace  with 
Deputy  Director  of  Medical  Service 
Officer  Management.  Headquarters  Air 
Force  Military  Personnel  Center,  550  C 
Street  W,  Randolph  Air  Force  Base.  TX 
78150-4703.' 


F035  MPC  G 

SYSTEM  NAME: 

Medical  Officer  Personnel  Utilization 
Records. 

SYSTEM  LOCATION: 

Headquarters  Air  Force  Military 
Personnel  Center,  Medical  Service 
Officer  Utilization  Division.  550  C  Street 
VV.  Randolph  Air  Force  Base.  TX  78150- 
4703. 

CATEGORIES  CF  tNOTVlOUALS  COVERED  BY  THE 
SYSTEM: 

All  Air  Force  active  duty  medical 
service  officers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  Utilization  records 
containing:  Career  briefs;  Print-outs; 
Letters  from  individuals;  Letters  from 
Utilization  Branch  to  individuals  Letters 
concerning  medical  service  education 
and  training;  Copy  of  application  for 
Indefinite  Reserve  Status;  Copy  of 
request  to  join  spouse;  Copy  of 
Specified  Periocf  of  Time  Contract 
(SPTC)  requests;  Copy  Air  Force 
Manpower  and  Personnel  Center 
(AFMPC)  Form  8,  Assignment/ Actions 
Worksheet;  Air  Force  Manpower  and 
Personnel  Center  (AFMPC)  Form  138, 
Officer  Reassignment;  Memorandum  of 
Official  Contact;  Officer  Career 
Objective  Statement;  Personnel  Action 
Request;  Application  for  Appointment 
in  the  AF  Reserve;  Recall  to  Active 
Duty;  Supplement  to  Application  for 
Commission  in  the  United  States  Air 
Force  (U.S.)  Medical  Services; 
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Assignment  Notification  of  Medical 
Service  Officer;  Constructive  Credit 
Computation;  Personal  Interview-USAF 
Nurse  Application;  Air  Force  Institute  of 
Technology  (AFTT)  Education  Plan; 
Messages;  Department  of  Defense 
Notification  of  change  in  service 
members  official  records;  Master 
Personnel  Record  Fiche;  Training/  - 
Specialty  Board  Certification  Records; 
Continuation  Pay  Contracts;  Specialty 
Badge  Award;  Personnel  Data  Systems 
(PDS)  transactions;  Record  of  Office  of 
Special  Investigations  (OSI)  background 
checks;  Resumes/special  applications. 

AimwRTPr  row  maintenance  of  the  system: 
10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Instruction 
36-2105,  Officer  Classification;  Air 
Force  Regulation  36-4.  Special  Pay  for 
Medical  Corps  Officers;  Air  Force 
Instruction  36-2610,  Appointment  of 
Officers  in  the  Regular  Air  Force;  Air 
Force  Instruction  36-2110,  Continuation 
Pay  for  Dental  Corps  Officers;  Air  Force 
Regulation  36-20,  Officer  Assignments; 
Air  Force  Regulation  36-21,  Selective 
Continuation  Program;  Air  Force 
Instruction  36-2107,  Active  Duty 
Service  Commitments  (PA);  and  Air 
Force  Instruction  36-2107,  Specified 
Period  of  Time  Contracts  (SPTC)  (PA). 

PURPOSE(S): 

Verify  current  assignment;  verify 
history  of  application  for:  Tour 
extension,  tour  curtailment,  Specified 
Period  of  Time  Contract,  Indefinite 
Reserve  Status,  duty  Air  Force  specialty 
code  change,  special  duty  application, 
formal  school  application,  change  of 
assignment  reporting  dates,  join  spouse 
application;  Use  AF  Form  24  for 
obtaining  date  of  birth  and  place  of  birth 
when  processing  assignment  to  academy 
or  other  highly  sensitive  area  of 
assignment;  to  hold  messages  pertaining 
to  assignment;  to  hold  action  notices 
and  career  briefs  as  a  result  of  input 
from  original  office  and  any  other  office 
pertaining  to  an  individual.  This  also 
includes  career  briefs  and  action  notices 
from  automatic  actions  (i.e.,  available 
assignment);  pay  computation;  grade 
computation;  to  provide  background 
information  to  answer  correspondence. 

ROUTINE  USES  Of  RECORDS  MAJNTAINEO  IN  THE 
SYSTEM,  INCLUOfNQ  CATEGORIES  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 


The  'Blanket  Routine  Uses'  pubhshed 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PfUCTKCS  FOM  STORtNO, 
RETWEVmO.  ACCESStNQ,  RETAIMNQ,  AND 
CXSPOSMQ  OF  RECORDS  IN  THC  SYSTEM: 

STORAQC: 

Maintained  in  visible  file  binders/ 
cabinets,  etc. 

RETMEVABIUrY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person  (s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  six  months 
after  the  individual  terminates  military 
service,  then  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning. 

SYSTEM  HANAQER<S)  AND  ADOflESS: 

Deputy  Director  of  Medical  Service 
Officer  Management,  Headquarters  Air 
Force  Military  Personnel  Center.  550  C 
Street  W.  Randolph  Air  Force  Base.  TX 
78150-4703. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Deputy 
Director  of  Medical  Service  Officer 
Management.  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

RECOitO  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Deputy  Director  of  Medical 
Service  Officer  Management. 
Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W. 
Randolph  Air  Force  Base,  TX  78150- 
4703. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Applications  for  appointment,  letters 
written  by  individual  or  on  individuals 


by  others.  Computer  print-outs,  forms 
completed  by  individuals.  Personnel 
Data  Systems  (PDS)  transactions,  other 
information  pertinent  to  assignments  or 
career  development  of  the  officer. 

EXEMmONS  CLAMED  FOR  THE  SYSTEM: 

None. 
F035  MPC  H 
SYSTEM  NAME: 

Medical  Opinions  on  Board  for 
Correction  of  Military  Records  Cases 
(February  22.  1993.  58  FR  10360). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center.  Deputy  Director. 
Medical  Service  Officer  Management, 
550  C  Street  W.  Randolph  Air  Force 
Base.  TX  78150-4703.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013.  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by.  and 
10  U.S.C.  79.  Correction  of  Military 
Records;  as  implemented  by  Air  Force 
Instruction  36-2603.  Air  Force  Board  for 
Correction  of  Military  Records.' 


STORAGE: 

Delete  the  word  'unlocked.' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
cabinets  and  locked  rooms.' 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Deputy 
Director.  Medical  Service  Officer 
Management,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
VV,  Randolph  Air  Force  Base.  TX  78150- 
4703.' 

NOTinCATION  PROCEDURE: 

Delete  address  and  replace  with 
'Deputy  Director.  Medi(»l  Service 
Officer  Management.  Headquarters  Air 
Force  Military  Personnel  Center.  550  C 
Street  W,  Randolph  Air  Force  Base.  TX 
78150-4703.' 
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RECCWO  ACCESS  PROCEOURES: 

Etelete  address  and  replace  with 
'Deputy  Director.  Medical  Service 
Officer  Management.  Headquarters  Air 
Force  Military  Personnel  Center.  550  C 
Street  W,  Randolph  Air  Force  Base,  TX 
78150-4703.* 


F03S  MPC  H 
SYS7CM  name: 

Medical  Opinions  on  Board  for 
Correction  of  Military  Records  Cases 
(BCMR). 

SYSTEM  LOCATION: 

Headquarters  Air  Force  Military 
Personnel  Center.  Deputy  Director, 
Medical  Service  Officer  Management. 
550  C  Street  W.  Randolph  Air  Force 
Base.  TX  78150-4703. 

CATBKMiES  Of  MDtVlDUALS  COVERED  BY  THE 
SYSTEM: 

Files  are  maintained  on  individuals 
making  application  to  the  Air  Force 
Board  for  Correction  of  Military  Records 
on  which  a  medical  opinion  has  been 
rendered. 

CATEOORtES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  a  copy  of  the  medical 
advisory  opinion  rendered  on  Air  Force 
Board  for  Correction  of  Military 
Records. 

AUTHORTTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 
and  10  U.S.C.  79.  Correction  of  Military 
Records;  as  implemented  by  Air  Force 
Instruction  36-2603.  Air  Force  Board  for 
Correction  of  Mihtary  Records. 

PURP08E(S): 

A  historical  reference,  by  name,  to 
previous  action  taken  regarding  a 
specific  BCMR  application. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTOI,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b}  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

P0UCIE8  AND  PRACTICES  FOR  OTORWQ, 
RETRIEVINQ,  ACCESSMQ,  RETAIMNQ,  AND 
DISPOSINQ  Of  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Maintained  in  file  folders  in  filing 
cabinets. 


RETRtEVABiUrr: 

Retrieved  by  name. 

SAfEOUAROS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  In  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
cabinets  and  locked  rooms. 

'*CTENTK)N  AM)  DISPOSAL: 

Retained  in  office  files  for  one  year  or 
until  no  longer  needed  for  reference, 
then  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Deputy  Director.  Medical  Service 
Officer  Management,  Headquarters  Air 
Force  Military  Personnel  Center.  550  C 
Street  W,  Randolph  Air  Force  Base.  TX 
78150-4703. 

NOTmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Deputy 
Director,  Medical  Service  Officer 
Management.  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Deputy  Director,  Medical  Service 
Officer  Management,  Headquarters  Air 
Force  Military  Personnel  Center,  550  C 
Street  W,  Randolph  Air  Force  Base.  TX 
78150-4703. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi-om  the  sy  stem  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions. 

EXEMPT^O^B  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  MPC  I 
SYSTEM  NAME: 

Office  File  (February  22. 1993.  58  FR 
10361). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  system  identifier  to  'F035  AF 
DP  B.' 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Colonels  Assignment  File'. 

SYSTEM  LOCATTOH: 

Delete  entry  and  replace  with  'Air 
Force  Colonels  Group.  Headquarters 
United  States  Air  Force,  1040  Air  Force 
Pentagon.  Washington.  DC  20330-1040.* 

CATEGORIES  Of  RECORDS  W  THE  SYSTEM: 

Delete  'HQ  AFMPC/MPCO'  In  two 
places  and  insert  'HQ  USAF/DPO.' 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM;. 

Delete  entry  and  replace  with  "10 
U.S.C.  8013.  Secretary  of  the  Air  Force; 
powers  and  duties;  delegation  by;  as 
implemented  by  Air  Force  Instruction 
36-2402.  Officer  Evaluations.* 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief. 
Air  Force  Colonels  Group.  Headquarters 
United  States  Air  Force.  1040  Air  Force 
Pentagon.  Washington.  DC  20330-1040.* 

NOTlFlCATtON  PROCEDURE: 

Delete  address  and  replace  with 
'Chief,  Air  Force  Colonels  Group, 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  2033O-1O40.' 

RECORD  ACCESS  PROCEDURES: 

Delete  address  and  replace  with 
'Chief,  Air  Force  Colonels  Group, 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040.* 


F035  AF  OP  B 
SYSTEM  NAME: 

Colonels  Assignment  File. 

SYSTEM  LOCATWft 

Air  Force  Colonels  Group, 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040. 

CATEGORIES  Of  INDfVlDUALS  COVERED  BV  THE 
SYSTEM: 

All  active  duty  colonels  (grade  06) 
and  former  active  duty  colonels  (grade 
06).  who  have  retired,  and  who  have 
been  retired  for  90  days  or  less. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Official  photograph;  Air  Force  Form 
620.  Colonel  Resume;  copies  of 
correspondence  generated  by 
Headquarters  USAF/DPO  pertaining  to 
the  subject  of  the  file;  correspondence 
received  by  Headquarters  USAF/DPO 
pertaining  to  the  subject  of  the  file; 
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memoranda  of  assignment,  and  related 
personnel  actions  contemplated/ 
completed  on  the  subject  of  the  file. 

AUTHOWTY  PON  UAINTENANCC  OF  T>«  SYSTEM: 

10  U.S.C  8013,  Secretary  of  the  Air 
Force;  powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Instruction 
36-2402.  Officer  Evaluations. 

PURPOSE(S): 

Assignment  considerations. 

ROiniNE  USES  Of  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUOmO  CATEOORtES  OP  USERS  AND 
THE  PURPOSES  OP  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  POR  STORINQ, 
RETRIEVINQ,  ACCESSING,  RETAIMNQ,  AND 
OtSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets  and  rotary  file  bins  (lectriever). 

RETBtEVABILfTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  cxistodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Retain  until  first  anniversary  of 
effective  date  of  retirement/separation 
from  the  United  States  Air  Force  of  the 
subject  of  the  file,  at  which  point  the 
office  file  is  destroyed  by  shredding. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Air  Force  Colonels  Group, 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  inquiries  to  the  Chief,  Air  Force 
Colonels  Group,  Headquarters  United 
States  Air  Force,  1040  Air  Force 
Pentagon,  Washington,  DC  20330-1040. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  shoiild  address  inquiries  to  the 
Qiief,  Air  Force  Colonels  Group, 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040. 

CONTESTmO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Subject  of  the  file;  AFMPC/MPCO 
persormel;  other  Air  Force  and  outside 
agency  originators  of  correspondence 
relating  to  subject  of  the  file,  and  any 
additional  information  which  has/could 
have  bearing  on  assignability  of  the 
subject. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  MPC  P 
SYSTEM  NAME: 

Recorder's  Roster  (February  22. 1993, 
58  FR  10364). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703.  Washington  National  Records 
Center,  Washington,  DC  20409.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  'CMSs  considered  for  HYT." 


AUTHORHY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  531,  Original  appointment,  and 
611,  Convening  of  selection  boards;  as 
implemented  by  Air  Force  Instruction 
36-2501,  Promotion  of  Active  Duty  List 
Officers.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703.' 

NOTIFICATION  PROCEDURE: 

Delete  address  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 


Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base.  TX  78150- 
4703.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703.' 


F035  MPC  P 
SYSTEM  name: 

Recorder's  Roster. 


SYSTEM  location: 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703.  Washington  National  Records 
Center,  Washington,  DC  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on  all  Air 
Force  officers  who  are  eligible  for 
competitive  consideration  and  officers 
considered  for  Regular  Air  Force 
appointment  and  Officers  considered  for 
involuntary  separation,  and  any  other 
special  board  directed  by  the  Secretary 
of  the  Air  Force  or  the  Chief  of  Staff. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Listing  containing  record  nimiber, 
name.  Social  Security  Number,  date  of 
roster,  program  control  number, 
component,  competitive  category, 
select/non-select  status,  FOR  OFFICIAL 
USE  ONLY  statement  and  name  and 
year  of  board.  A  numerical/ 
chronological  listing  of  all  changes  to 
competitivr  file  data  base  after  initial 
build.  Listing  of  special  follow  items/ 
OPR  letters. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  531,  Original  appointment, 
and  611,  Convening  of  selection  boards; 
as  implemented  by  Air  Force  Instruction 
36-2501,  Promotion  of  Active  Duty  List 
Officers. 

PURPOSE(S): 

These  records  are  used  to  determine 
whether  individuals  were  considered  by 
the  convening  board. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INaUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
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pursuant  to  5  U.S.C.  552a(bl(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PfUCnCCS  FOR  STOfUNO, 
RETIVEVma.  ACCCSSMO.  RETAIMNQ.  AND 
DiSPOSiNQ  OP  RECOROS  IN  THC  SYSTEM: 

storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETnEVABtLfTY: 

Records  are  accessed  by  identification 
of  board  of  consideration  and  then  by 
inverted  Social  Security  Number  of 
subject  by  competitive  category. 

SAFEQUARDS: 

Records  are  accessed  by  authorized 
personnel  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  in  the 
Selection  Board  Secretariat  for  five 
calendar  years  and  then  retired  to  the 
National  Archives,  Washington.  DC. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff  for 
Personnel.  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Assistant  Deputy  Chief  of  Staff  for 
Personnel.  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base.  TX  78150- 
4703. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
W.  Randolph  Air  Force  Base.  TX  78150- 
4703. 

Request  must  include  name,  grade. 
Social  Security  Number,  board 
identification,  competitive  category,  and 
zone  of  consideration  as  applicable. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  publishedin  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

The  information  in  these  records  is 
extracted  from  the  Selection  Board 
Support  File,  and  from  data  compiled 
from  individual  board  member  inputs. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F050  AFCC  A 
SYSTEM  NAME: 

United  States  Air  Force  Air  Traffic 
Control  (ATC)  Certification  and 
Withdrawal  Documentation  (February 
22,  1993.  58  FR  10390). 

CHANGES: 

SYSTEM  IDENTIFIER: 

Change  system  identifier  to  FOSO 
AFFSA  A.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Flight 
Standards  Agency,  headquarters  of 
major  commands  and  at  all  levels  down 
to  and  including  Air  Force  installations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  ivith  '10 
U.S.C.  8013,  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by,  as 
implemented  by  Air  Force  Instruction 
13-203,  Air  Traffic  Control,  and  E.O. 
9397.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Air  Force  Flight  Standards 
Agency,  Scott  Air  Force  Base,  IL  62225- 
5219.' 

NOTIFICATION  PROCEDURE: 

Delete  address  and  replace  with 
'Commander,  Air  Force  Flight  Standards 
Agency,  Scott  Air  Force  Base,  IL  62225- 
5219.' 

RECORD  ACCESS  PROCEDURES: 

Delete  address  and  replace  with 
'Commander,  Air  Force  Flight  Standards 
Agency,  Scott  Air  Foice  Base.  IL  62225- 
5219.' 


FOSO  AFFSA  A 
SYSTEM  NAME: 

USAF  Air  Traffic  Control  (ATC) 
Certification  and  Withdrawal 
Documentation. 


SYSTEM  LOCATION: 

Headquarters  Air  Force  Flight 
Standards  Agency,  headquarters  of 
major  commands  and  at  all  levels  down 
to  and  including  Air  Force  installations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel,  and  Air  Force  Reserve  and 
Air  National  Guard  personnel  assigned 
ATC  duties. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  on  individuals  by  name  and 
Social  Security  Number,  Air  Traffic 
Control  Certificate  Numbers  (ATCS) 
military  status  (active  duty,  reserve,  or 
air  guard),  requested  action  (issue, 
reissue,  or  cancellation  of  certificate), 
and  justification.  Contains 
documentation  compiled  by  requesting 
unit  to  justify  withdrawal  of  the  ATCS. 
Includes  evaluation  by  medical 
authorities;  Staff  Judge  Advocate  (legal); 
Office  of  Special  Investigation  results; 
serious  incident  reports;  and  statements 
by  supervisory  personnel,  co-workers 
and  the  individual.  Contains  copies  of 
officer  effectiveness/airman 
performance  (OER/APR)  reports  and 
unfavorable  information  files.  Includes 
headquarters  staff  evaluation  and  all 
files  maintained  by  the  system  user. 
Computer  reports  pertaining  to 
withdrawal  of  ATCS.  Certificates. 
master  roster  of  ATCS  certificate 
members  and  Air  Traffic  Control 
experience  level  report. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by, 
as  implemented  by  Air  Force  Instruction 
13-203,  Air  Traffic  Control,  and  E.O. 
9397. 

PURPOSE(S): 

Documentation  used  to  evaluate 
request  for  withdrawal  of  ATCS 
certification.  Permits  immediate  access 
to  name.  Social  Security  Number, 
certificate  number,  date  of  issuance,  and 
category  of  service.  A  master 
alphanumeric  roster  is  maintained  at 
Headquarters  AFCC/DOOF  and  the 
units  maintain  certificate  information  in 
the  individual's  on-the-job  training 
record. 

ROUHNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OP  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
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therein,  may  speciBcally  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POtXtES  AND  MUCnCCS  FOM  tTOAMQ, 
RETDIEVINQ,  ACCESSiNQ,  RETAtMNQ,  AND 
DISP0S4N0  Of  RECORDS  IN  THE  SYSTEM: 

STORAOC: 

Maintained  in  file  folders  note  books/ 
binders  and  on  computer  paper 
printouts  and  microfiche. 

RETMEVABftiTV: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 
Records  are  controlled  by  computer 
system  software. 

RETEffnON  AND  DISPOSAL: 

Individual  withdrawal  microfiche 
case  files  are  kept  for  6  years  after  end 
of  the  year  in  which  case  closed.  Official 
withdrawal  book,  long,  and  to  by  name 
and  Social  Security  Number  will  be  kept 
for  20  years.  Other  computer  reports  are 
superseded  monthly.  Files  are  destroyed 
by  tearing  into  pieces,  shredding, 
pulping,  macerating  of  burning. 

Retained  for  one  year  after  end  of  year 
in  which  the  case  was  closed, 
transferred  to  a  staging  area  for  one 
additional  year,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Air  Force  Flight 
Standards  Agency.  Scott  Air  Force  Base. 
IL  62225-5219. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander,  Air  Force  Flight  Standards 
Agency.  Scott  Air  Force  Base,  IL  62225- 
5219. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander,  Air  Force  Flight 
Standards  Agency,  Scott  Air  Force  Base, 
IL  62225-5219. 


CONTESTING  RECOW  RNOCaMMCS: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  source 
documents  such  as  reports,  and  from 
medical  institutions,  trade  associations, 
police  and  investigating  officers,  state 
and  local  governments,  and  witnesses. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
F050  AFCC  C 
SYSTEM  NAME: 

Individual  Academic  Training  Record 
(February  22,  1993,  58  FR  10391). 

CHANGES: 

SYSTEM  foomnm: 

Change  system  identifier  to  'F050 
AFC4A  A." 


SYSTEM  L0CATK3N: 


Delete  entry  and  replace  with  'Air 
Force  Command.  Control. 
Communications  and  Computers 
Agency  (AFC4A)  System  Evaluation 
School,  1815  Operational  Test  and 
Evaluation  Squadron.  Wright-Paterson 
Air  Force  Base,  OH  45433-6346;  AFC4A 
Engineering  Installation  Academy, 
Commimication  Systems  Center,  Tinker 
Air  Force  Base,  OK  73145-6343;  AFC4A 
Engineering  Installation  organizations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices.' 


RETRIEVABIUTY: 

Add  to  end  of  entry  'and/or  class 
number.' 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commandant.  AFC4A  System 
Evaluation  School.  1815  Operational 
Test  and  Evaluation  Squadron,  Wright- 
Paterson  Air  Force  Base,  OH  45433- 
6346;  Commandlht,  AFC4A  Engineering 
Installation  Academy.  Communication 
Systems  Center.  Tinker  Air  Force  Base, 
OK  73145-6343,  and  Commandants, 
AFC4A  Engineering  Installation 
organizations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 


NOTIFICATION  PROCEDURE: 

Delete  addresses  and  replace  with 
'Commandant,  AFC4A  System 
Evaluation  School,  1815  Operational 
Test  and  Evaluation  Squadron,  Wright- 
Paterson  Air  Force  Base,  OH  45433- 
6346;  Commandant.  AFC4A  Engineering 
Installation  Academy,  Communication 
Systems  Center,  Tinker  Air  Force  Base. 
OK  73145-6343.  or  Commandants. 
AFC4A  Engineering  Installation 
organizations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 

RECORD  ACCESS  PROCEDURES: 

Delete  addresses  and  replace  with 
'Commandant,  AFC4A  System 
Evaluation  School,  1815  Operational 
Test  and  Evaluation  Squadron,  Wright- 
Paterson  Air  Force  Base,  OH  45433- 
6346;  Commandant,  AFC4A  Engineering 
Installation  Academy.  Communication 
Systems  Center,  Tinker  Air  Force  Base, 
OK  73145-6343,  or  Commandants, 
AFC4A  Engineering  Installation 
organizations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 


F050  AFC4A  A 
SYSTEM  NAME: 

Individual  Academic  Training 
Record. 

SYSTEM  LOCATION: 

Air  Force  Command.  Control. 
Communications  and  Computers 
Agency  (AFC4A)  System  Evaluation 
School,  1815  Operational  Test  and 
Evaluation  Squadron.  Wright-Paterson 
Air  Force  Base.  OH  45433-6346;  AFC4A 
Engineering  Installation  Academy, 
Communication  Systems  Center,  "Tinker 
Air  Force  Base,  OK  73145-6343;  AFC4A 
Engineering  Installation  organizations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military.  Air  Force 
Reserve,  Air  National  Guard,  Army 
National  Guard,  and  Department  of 
Defense  civilian  personnel,  and  others 
who  apply  for  this  training. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  index;  class  pre-graduation/ 
graduation  roster;  absentee  report: 
attendance  record;  student 
questionnaires,  individual  academic 
standing;  record  of  individual  training. 
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AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Farce:  Powers  and  duties;  delegation  by. 

FURPOSE(S): 

To  record  emergency  data  and  course 
completion  information,  and  to  report 
student  absences  to  the  school 
commandant. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUOiNO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  SSZaCbJO)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Maintained  in  file  folder  and  card 
files,  and  on  computer  and  computer 
output  products. 

retrievabiuty: 

Retrieved  by  name  and/or  class 
number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  records  system  and  by  person(s) 
responsible  for  servicing  the  records 
system  in  performance  of  official  duties. 
Stared  in  file  cabinet.  Automated 
records  are  controlled  by  computer 
system  software. 

RETBinON  AND  DISPOSAL: 

Retained  for  ten  years  after  individual 
completes  or  discontinues  training 
course.  Records  of  individual  training  at 
EI  organizations  are  retained  xmtil 
individual  no  longer  performs  EI  duties, 
then  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commandant,  AFC4A  System 
Evaluation  School,  1815  Operational 
Test  and  Evaluation  Squadron,  Wright- 
Paterson  Air  Force  Base,  OH  45433- 
6346;  Commandant,  AFC4A  Engineering 
Installation  Academy,  Communication 
Systems  Center,  Tinker  Air  Force  Base, 
OK  73145-6343.  and  Commandants. 
AFC4A  Engineering  Installation 
organizations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commandant.  AFC4A  System 
Evaluation  School.  1815  Operational 
Test  and  Evaluation  Squadron.  Wright- 
Paterson  Air  Force  Base,  OH  45433- 
6346;  Commandant,  AFC4A  Engineering 
Installation  Academy,  Communication 
Systems  Center,  Tinker  Air  Force  Base, 
OK  73145-6343.  or  Commandants. 
AFC4A  Engineering  Installation 
organizations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commandant.  AFC4A  System 
Evaluation  School.  1815  Operational 
Test  and  Evaluation  Squadron.  Wright- 
Paterson  Air  Force  Base,  OH  45433- 
6346;  Commandant.  AFC4A  Engineering 
Installation  Academy,  Commimication 
Systems  Center.  Tinker  Air  Force  Base, 
OK  73145-6343,  or  Commandants, 
AFC4A  Engineering  Installation 
organizations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  ahd 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  from  individuals  and 
instructors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F066  AF  A 
SYSTEM  NAME: 

Maintenance  Management 
Information  and  Control  System 
(MMICS)  (February  22. 1993.  58  FR 
10413). 

CHANGES: 


as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Maintenance  personnel  records  related 
to  an  individual  on-the-job  training 
certification  and  qualifications.' 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013.  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by;  Air 
Force  Instruction  21-101,  Air  Force 
Aircraft  and  Equipment  Maintenance; 
Air  Force  Instruction  36-2232, 
Maintenance  Training  Pohcy,  and  E.O. 
9397/ 

PURPOSE(S): 

Change  second  sentence  to  read  Used 
by  work  center  supervisors  maintenance 
training  and  administrative  personnel 
and  other  members  of  the  chief  of 
maintenance  staff  (or  equivalent)  to 
maintain  basic  data  relating  to  an 
individual's  training  certification  and 
qualifications  and  to  monitor  the  overall 
manning  status  of  an  organization.' 

RETRIEVABILrrY: 

Delete  entry  and  replace  with 
'Retrieved  by  name,  man  number,  or 
Social  Security  Nimiber.' 
•        •        •        •        • 

RETENTION  AND  DISPOSAL: 

Add  to  end  of  entry  'Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  'MMICS*  and  insert  'CAMS.' 

NOTIFICATION  PROCEDURE: 

Delete  'MMICS*  and  insert  'CAMS.' 

RECORD  ACCESS  PROCEDURES: 

Delete  'MMICS'  and  insert  'CAMS.' 


Change  system  name  to  'Core 
Automated  Maintenance  System 
(CAMS).' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'All  Air 
Force  installations  utilizing  CAMS. 
Official  mailing  addresses  are  published 


F066  AF  A 

SYSTEM  NAME: 

Core  Automated  Maintenance  System 
(CAMS). 

SYSTEM  LOCATION: 

All  Air  Force  installation  utilizing 
CAMS.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  assigned  to  organizations 
involved  in  the  maintenance  of  aircraft 
missiles,  commimications  electronics 
and  associated  equipment. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Maintenance  personnel  records 
related  to  an  individual  on-the-job 
training  certification  and  qualifications. 

AUTHORfTY  FOR  IIAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
Air  Force  Instruction  21-101,  Air  Force 
Aircraft  and  Equipment  Maintenance; 
Air  Force  Instruction  36-2232. 
Maintenance  Training  Policy,  and  E.O. 
9397. 

PUR1>0SE(S): 

Used  to  establish  and  maintain  data 
and  on-the-job  training  records 
pertaining  to  a  specific  individual 
assigned  to  a  maintenance  organization. 
Used  by  work  center  supervisors 
maintenance  training  and 
administrative  personnel  and  other 
members  of  the  chief  of  maintenance 
staff  {or  equivalent)  to  maintain  basic 
data  relating  to  an  individual's  training 
certification  and  qualifications  and  to 
monitor  the  overall  manning  status  of  an 
organization. 

ROUHNE  USES  OF  RECORDS  MAiNTAMEO  IN  THE 
SYSTEM,  INCLUCINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552afb)  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C  552a{b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  ArO)  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  disks  or  tapes. 

RETRIEVABIUTY: 

Retrieved  by  name,  man  number,  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  controlled  by 
computer  system  software. 

RETENTION  AND  DISPOSAL: 

Maintained  imtil  purpose  has  been 
served  or  for  1  monOi  whichever  is 
sooner  then  destroyed  by  tearing  into 
pieces,  pulping,  burning,  shredding,  or 
macerating.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Non-commissioned  officer  in  charge 
of  the  maintenance  dooimentation  or 
files  maintenance  section  at  each  unit 
utilizing  CAMS.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

NOTmCATWN  PROCBMIE: 

Individuals  seeking  to  determine 
whether  infcMmation  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Non-commissioned  officer  in  charge  of 
the  maintenance  documentation  or  files 
maintenance  section  at  each  unit 
utilizing  CAMS.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

RECORD  ACCBS  PftOCEOURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Non- 
commissioned officer  in  charge  of  the 
maintenance  documentation  or  files 
maintenance  section  at  each  unit 
utilizing  CAMS.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  ag«icy  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  ftoto,  this  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  automated 
system  interfaces  and  source  dociunents 
such  as  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F100  AFCC  A 
SYSTEM  NAME: 

Military  Affiliate  Radio  System 
(MARS)  Member  Records  (February  22, 
1993.  58  FR  10424). 

CHANGES: 

SYSTEM  IDENTIFIER: 

Change  system  identifier  to  *F100 
AFC4A  A.' 


published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices.' 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'MARS 
Personnel  Action  Notification  and 
Application  for  Membership  in  Military 
AffiUate  Radio  System.  Information 
includes  individuals  name,  MARS  call 
sign,  amateur  call  sign,  mailing  address. 
Federal  Communications  Commission 
(FCC)  license  class,  military  status, 
telephone  number,  and  date  of  birth.' 


PURPOSE(s): 

Delete  entry  and  replace  with  'To 
identify  MARS  members,  to  describe 
and  update  information  concerning 
members,  to  assign  call  signs  and 
designator,  mailing  address,  amateur 
license,  telephone  number,  and 
responsibilities.' 


STORAGE: 

Delete  'file  folders'  and  insert  'card 
files.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Air 
Force  Command.  ControL 
Communications  and  Computers 
Agency  (AFC4A).  and  at  MARS  member 
stations.  Official  mailing  addresses  are 


RETENTION  AND  DISPOSAL: 

Delete  first  sentence  and  replace  with 
'At  AFC4A.  retained  until  termination 
of  membership,  then  destroyed  by 
tearing  to  pieces,  shredding,  pulping, 
macerating  or  burning.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Deputy 
Chief  of  Staff.  Systems  and  Procedures. 
(AFC4A/SYXR).  203  W.  Losey  Street. 
Room  1020.  Scott  Air  Force  Base.  IL 
62225-5219." 

NOTIFICATION  PROCEDURE: 

Delete  address  and  replace  with 
'Deputy  Chief  of  Staff.  Systems  and 
Procedures.  (AFC4A/SYXR).  203  W. 
Losey  Street,  Room  1020,  Scott  Air 
Force  Base,  IL  62225-5219.' 

RECORD  ACCESS  PROCEDURES: 

Delete  address  and  replace  with 
'Deputy  Chief  of  Staff.  Systems  and 
Procedures,  (AFC4A/SYXR),  203  W. 
Losey  Street.  Room  1020.  Scott  Air 
Force  Base.  EL  62225-5219.' 


F100  AFC4A  A 
SYSTEM  name: 

Military  Affiliate  Radio  System 
(MARS)  Member  Records. 

system  locatk>n: 

Air  Force  Command.  Control. 
Communications  and  Computers 
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Agency  (AFC4A).  and  at  MARS  member 
stations.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
nnHces. 

CATCCORCS  OF  (NnVBUALS  COVEHEO  8V  T>IE 

systcm: 

Amateur  Radio  Operators  licensed  by 
United  States  Air  Force  (USAF)  Military 
Affiliate  Radio  System. 

CATICOMES  OF  RECOROS  W  THE  SYSTEM: 

MARS  Personnel  Action  Notification 
and  Application  for  Membership  in 
Military  Affiliate  Radio  System. 
Information  includes  individuals  name, 
MARS  call  sign,  amateur  call  sign, 
mailing  address.  Federal 
Communications  Commission  (FCC) 
license  class,  mihtary  stattis,  telephone 
number,  and  date  of  birth. 

AUTHOIVTY  FOR  MANnEHANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  Air  Force, 
powers  and  duties;  delegation  by;  as 
implemented  by  Air  Force  Regulation 
700-17,  Military  Affiliate  Radio  System 
(MARS). 

PURI>OSE(S): 

To  identify  MARS  members,  to 
describe  and  update  information 
concerning  members,  to  assign  call  signs 
and  designator,  mailing  address, 
amateur  license,  telephone  number,  and 
responsibilities. 

ROtmNE  USES  OF  RECOROS  UAtNTAlNEO  M  THE 
SYSTEM.  INCLUDWQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCtES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSJNG.  RETAiNiNQ,  AKO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  card  files,  in  computers 
and  on  computer  output  products. 

RETRIEVABHJTY: 

Retrieved  by  name,  by  call  sign  or 
designator  and  geographic  location. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  offidel 
duties  and  by  authorized  personnel  who 


are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  nSMMAU 

At  AFC4A,  retained  until  termination 
of  membership,  then  destroyed  by 
tearing  to  pieces,  shredding,  pulping, 
macerating  or  burning.  At  Military 
Affiliate  Radio  System  stations,  retained 
In  office  files  until  reassignment  or 
termination  of  membership.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  HANAQER(S)  ANO  ADDRESS: 

Deputy  Chief  of  Staff,  Systems  and 
Procedures,  (AFC4A/SYXR),  203  W. 
Losey  Street.  Room  1020,  Scott  Air 
Force  Base,  IL  62225-5219. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff,  Systems  and  Procedures, 
(AFC4A/SYXR),  203  W.  Losey  Street. 
Room  1020.  Scott  Air  Force  Base.  IL 
62225-5219. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Deputy  Chief  of  Staff.  Systems 
and  Procedures,  (AFC4A/SYXR).  203  W. 
Losey  Street,  Room  1020.  Scott  Air 
Force  Base.  IL  62225-5219. 

CONTESTINO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  members  and  Military 
Affiliate  Radio  System  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F125  AF  A 
SYSTEM  NAME: 

Correction  and  Rehabilitation  Records 
(February  22,  1993.  58  FH  10442). 

CHANOES: 


Agency.  8201  H  Avenue.  Kirtland  Air 
Force  Base.  NM  87117-5664.  and 
elements;  the  Air  Force  Clemency  and 
Parole  Board.  Office  of  the  Secretary  of 
the  Air  Force  Personnel  Council.  1662 
Air  Force  Pentagon.  Washington,  DC 
20330-1662. 

Chief  of  Security  Police  at  local 
installation  where  individual  is 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Records  may  also  be  at  Headquarters. 
United  States  Air  Force.  Chief  of 
Security  PoHce.  1340  Air  Force 
Pentagon,  Washington.  DC  20330-1340. 
and  at  the  National  Personnel  Records 
Center.  Mihtary  Personnel  Records. 
9700  Page  Boulevard.  St.  Louis,  MO 
63132-2001.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Individuals  placed  in  confinement  at  an 
installation  or  federal  prison  as  the 
result  of  military  criminal  conviction. 
Individuals  placed  in  confinement  or 
rehabilitation  and  assigned  to 
Headquarters,  Air  Force  Security  Police 
Agency  (AFSPA)  or  any  element  of 
operating  location.' 


AUTHORITY  FOR  MAINTENANCE  OF  TW  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013,  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by,  as 
implemented  by  Air  Force  Instruction 
31-205,  Operation  and  Administration 
of  Air  Force  Confinement  and 
Correction  Programs  and  Facilities,  and 
E.O.  9397.' 


STORAGE: 

Delete  'in  microfilm. 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters.  Air  Force  Security  Police 


RETRIEVABJLfTY: 

Delete  entry  and  replace  with 
'Retrieved  by  any  or  a  combination  of 
name.  Social  Security  Number  and 
fingerprint  classification,  or  by  date  of 
board  hearing." 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Depending  on  the  type  of  record  v«thin 
the  system,  it  is  either  destroyed  after 
release  of  the  prisoner,  maintained  for 
one  year  after  the  release  of  the 
individual,  or  retained  in  the  files  at  the 
facility  in  which  the  individual  was 
confined  for  three  months,  after  which 
time  the  record  is  forwarded  to 
Headquarters.  Air  Force  Security  Police 
Agency,  8201  H  Avenue.  Kirtland  Air 
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Force  Base.  MM  87117-5664.  Within 
two  years  after  receipt,  records  are  sent 
to  the  National  Personnel  Records 
Center.  Military  Personnel  Records.  St. 
Louis,  MO.' 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Delete  entry  and  replace  with 
'Director  of  Correction,  Headquarters, 
Air  Force  Security  Police  Agency.  8201 
H  Avenue.  Kirtland  Air  Force  Base.  NM 
87117-5664.  Executive  Secretary,  Air 
Force  Clemency  and  Parole  Board. 
Office  of  the  Secretary  of  the  Air  Force 
Personnel  Council.  1662  Air  Force 
Pentagon.  Washington.  EX:  20330-1662. 
Chief  of  Security  Police  at  local 
installation  where  individual  is 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. ' 

NOnFICATION  PROCEDURE: 

Delete  addresses  and  replace  with 
"Director  of  Correction,  Headquarters, 
Air  Force  Security  Police  Agency.  8201 
H  Avenue.  Kirtland  Air  Force  Base.  NM 
87117-5664;  Executive  Secretary,  Air 
Force  Clemency  and  Parole  Board. 
Office  of  the  Secretary  of  the  Air  Force 
Personnel  Council,  1662  Air  Force 
Pentagon.  Washington.  DC  20330-1662. 
or  Chief  of  Security  Police  at  local 
installation  where  individual  was  last 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 

RECOnO  ACCESS  PROCEDURES: 

Delete  addresses  and  replace  with 
'Director  of  Correction.  Headquarters. 
Air  Force  Security  Police  Agency,  8201 
H  Avenue,  Kirtland  Air  Force  Base,  NM 
87117-5664;  Executive  Secretary,  Air 
Force  Clemency  and  Parole  Board. 
Office  of  the  Secretary  of  the  Air  Force 
Personnel  Council,  1662  Air  Force 
Pentagon,  Washington.  DC  20330-1662, 
or  Chief  of  Seciirity  Pohce  at  local 
installation  where  individual  was  last 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 


F125  AF  A 
SYSTEM  NAME: 

Correction  and  Rehabilitation 
Records. 

SYSTEM  LOCATIOfC 

Headquarters.  Air  Force  Security 
Police  Agency.  8201  H  Avenue.  Kirtland 
Air  Force  Base,  NM  87117-5664,  and 
elements;  the  Air  Force  Clemency  and 
Parole  Board.  Office  of  the  Secretary  of 


the  Air  Force  Personnel  Council.  1662 
Air  Force  Pentagon.  Washington.  DC 
20330-1662. 

Chief  of  Security  Police  at  local 
installation  where  individual  is 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.  Records  may  also  be  at 
Headquarters.  United  States  Air  Force. 
Chief  of  Security  Police.  1340  Air  Force 
Pentagon.  Washington.  DC  20330-1340. 
and  at  the  National  Personnel  Records 
Center.  Military  Personnel  Records. 
9700  Page  Boulevard.  St.  Louis.  MO 
63132-2001. 

CATEOOmES  Of  INOtVIDUALS  COVERED  SY  THE 
SYSTEM: 

Individuals  placed  in  confinement  at 
an  installation  or  federal  prison  as  the 
result  of  mihtary  criminal  conviction. 
Individuals  placed  in  confinement  or 
rehabilitation  and  assigned  to 
Headquarters,  Air  Force  Security  Police 
Agency  (AFSPA)  or  any  element  of 
operating  location. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Prisoner  personnel  records  consisting 
of  confinement  orders,  release  orders, 
personal  history  records,  medical 
examii^ers  report,  request  and  receipt  for 
health  and  comfort  supplies, 
recommendations  for  disciplinary 
action,  inspection  records,  prisoner 
classification  summaries  and  records 
pertaining  to  any  clemency/parole 
actions. 

Corrections  officers  records  including 
personal  deposit  fund  records  and 
related  docimients.  disciplinary  books, 
correction  facility  blotters  and  visitor 
registers;  requests  for  interview  and 
evaluation  reports;  prisoner  records 
consisting  of  daily  strength  records  and 
reports  of  escaped  and  returned  from 
escaped  prisoners. 

Psychological  or  rehabiUtation  test 
records. 

Clemency  and  Parole  Board 
decisional  docvmients  and  related 
records  reflecting  the  action  of  the 
Board,  the  Board's  recommendations  to 
the  Secretary  and  the  rationale  for 
actions  taken  or  proposed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 
as  implemented  by  Air  Force  Instruction 
31-205.  Operation  and  Administration 
of  Air  Force  Confinement  and 
Correction  Programs  and  Facilities,  and 
E.O.  9397. 

PURPOSE(S): 

To  maintain  a  life  file  on  the 
individual  as  a  prisoner  on  an  Air  Force 


installation,  or  as  an  Air  Force  prisoner 
serving  a  sentence  in  a  federal  prison. 

The  records  are  used  to  establish 
background  for  either  disciplinary  or 
good  conduct  action  as  well  as  general 
administration  uses  of  the  records 
concerning  health  and  welfare  of  the 
individual,  as  well  as  clemency  and 
parole  actions. 

Historical  records  in  micrpfilm  are 
used  as  a  research  data  base. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOma  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

Information  may  also  be  disclosed 
Federal,  state,  and  local  law 
enforcement  and  investigation  agencies 
for  investigation  and  possible  criminal 
prosecution,  civil  court  actions  or 
regulatory  orders,  confinement/ 
correctional  agencies  for  use  in  the 
administration  of  correctional  programs, 
including  custody  classification, 
employment,  training  and  educational 
assignments,  treatment  programs. 
cTemency.  restoration  to  duty  or  parole 
actions,  verification  of  offender's 
criminal  records,  employment  records, 
and  social  histories. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in 
notebooks/binders,  in  card  files,  on 
computer  and  computer  output 
products,  and  as  photographs. 

retrievabiuty: 

Retrieved  by  any  or  a  combination  of 
name.  Social  Security  Number  and 
fingerprint  classification,  or  by  date  of 
board  hearing. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms  and  controlled  by 
visitor  registers. 

RETENTION  AND  DISPOSAL: 

Depending  on  the  type  of  record 
within  the  system,  it  is  either  destroyed 
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after  release  of  the  prisoner,  maintained 
for  one  year  after  the  release  of  the 
individual,  or  retained  in  the  files  at  the 
focility  in  which  the  individual  was 
confined  for  three  months,  after  which 
time  the  record  is  f<»rwarded  to 
Headquarters,  Air  Force  Security  Police 
Agency,  8201  H  Avenue,  Kirtland  Air 
Force  Base,  NM  87117-5664.  Within 
two  years  after  receipt,  records  are  sent 
to  thJe  National  Personnel  Records 
Center,  Military  Personnel  Records,  St. 
Loui£,  MO. 

SYSTCM  IIANAQER(6)  AND  ADORESS: 

Director  of  Correction,  Headquarters, 
Air  Force  Security  Police  Agency,  8201 
H  Avenue,  Kirtland  Air  Force  Base.  NM 
87117-5664.  Executive  Secretary,  Air 
Force  Clemency  and  Parole  Board. 
Office  of  the  Secretary  of  the  Air  Force 
Personnel  Council,  1662  Air  Force 
Pentagon,  Washington,  DC  20330-1662. 
Chief  of  Security  Police  at  local 
installation  where  individual  is 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

NOTmCADON  PfK>CEOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Director 
of  Correction,  Headquarters,  Air  Force 
Security  Police  Agency,  8201  H  Avenue, 
Kirtland  Air  Force  Base,  NM  87117- 
5664;  Executive  Secretary.  Air  Force 
Clemency  and  Parole  Board,  Office  of 
the  Secretary  of  the  Air  Force  Personnel 
Council,  1662  Air  Force  Pentagon. 
Washington,  DC  20330-1662.  or  Chief  of 
Security  Police  at  local  installation 
where  individual  was  last  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Aii  Force's 
compilation  of  systems  of  records 
notices. 

RECORD  ACCESS  PROCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  vmtlen  requests 
to  the  Director  of  Correction. 
Headquarters.  Air  Force  Security  Police 
Agency,  8201  H  Avenue,  Kirtland  Air 
Force  Base,  NM  87117-5664;  Executive 
Secretary,  Air  Force  Clemency  and 
Parole  Board,  Office  of  the  Secretary  of 
the  Air  Force  Personnel  Coimcil,  1662 
Air  Force  Pentagon,  Washington,  DC 
20330-1662,  or  Chief  of  Security  Police 
at  local  installation  where  individual 
was  last  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systeois  of  records  notices. 


coNTESTma  necoRo  MioceouRES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Financial  and  medical  institutions. 

E>olice  and  investigative  officers,  state  or 
ocal  government,  witnesses  or  source 
docTiments. 

Installation  level  confinement 
facilities,  courts-martial,  and  court- 
martial  reviews,  and  submissions 
received  directly  from,  or  in  behalf  of 
the  prisoner. 

EXEMPTIONS  CUUMEO  FOR  T>1E  SYSTEM: 

Portions  of  this  system  may  be  exempt 
piu^ant  to  5  U.S.C  552a(n(2),  as 
applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordaiu»  with  the  requirements  of  5 
U.S.C.  553(b)(1),  (2),  and  (3),  (c)  and  (e) 
and  pubhshed  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager^ 

F160  MPC  A 

SYSTEM  NAME: 

Medical  Assignment  Limitation 
Record  System  (Febnuxry22. 1993,  58 
FR  10458). 

CHANCES: 


Randolph  Air  Faxes  Base,  TX  78150- 

6001.' 

NOrmCATtON  PROCEDURE: 

Delete  address  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  Chief,  Medical 
Service  Officer  Utilization  Division, 
Randolph  Air  Force  Base,  TX  78150- 
6001.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  Chief,  Medical 
Service  Officer  Utilization  Division, 
Randolph  Air  Force  Base,  TX  78150- 
6001.' 


SYSTEM  LOCATTON: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  Medical  Service 
Officer  Utilization  Division,  550  C  Street 
W.  Randolph  Air  Force  Base,  TX  78150- 
4703.' 


AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013.  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by  and 
implemented  by  Air  Force  Instruction 
36-2902,  Physical  Evaluation  for 
Retention,  Retirement  and  Separation; 
Air  Force  Instruction  36-2110.  ' 


SAFEGUARDS: 

Add  to  end  of  entry  'Records  are 
stored  in  locked  rooms  and  cabinets.' 


SYSTEM  UANAaER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  Chiet  Medical 
Service  Officer  Utilization  Division, 


F160  MPC  A 
SYSTEM  NAME: 

Medical  Assignment  Limitation 
Record  System. 

SYSTEM  UJCATKMC 

Headquarters  Air  Force  Military 
Personnel  Center,  Medical  Service 
Officer  Utilization  Division,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Air  Force  members  whose  cases 
have  been  presented  to  a  Medical 
Evaluation  Board  and  were  returned  to 
duty  by  Medical  Evaluation  Board  or 
Physical  Evaluation  Board  action  and 
have  been  assigned  an  Assignment 
limitation  Code  "C.' 

CATEGORIES  OF  RECORDS  m  TME  rtSTBt 

Medical  Evaluation  Board,  Report  of 
Medical  Examination,  Report  of  Medical 
History,  Narrative  Summary,  Clinical 
Record  Consultation  Sheet, 
Electrocardiographic  Record,  etc. 

AUTHORTY  FOR  MAMTENAMCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Powers  and  duties;  delegation  by 
and  implemented  by  Air  Force 
Instruction  36-2902,  Physical 
Evaluation  for  Retention,  Retirement 
and  Separation;  Air  Force  Instruction 
36-2110. 

PURPOSE(S): 

To  determine  if  previous  action  has 
been  taken  by  the  system  manager,  and 
what  the  previous  disposition  was. 

ROUTINE  USES  OF  RECORDS  MAWTAMEO  IN  THE 
SYSTEM,  INCLUOtNG  CATEQORtES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
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therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  sjrstems  of  records 
notices  apply  to  this  system. 

PouaES  AND  Pfucnces  for  sTomNO. 

RETRIEVINQ,  ACCESSMQ,  RETAINmO,  AND 
OlSPOStNO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

RETRIEVABIUrY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
rooms  and  cabinets. 

RETENTION  AND  disposal: 

Retained  in  office  files  for  two  years 
or  no  longer  needed  for  reference,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

system  uanaqer(s)  and  address: 

Headquarters  Air  Force  Military 
Personnel  Center,  Chief,  Medical 
Service  Officer  Utilization  Division. 
Randolph  Air  Force  Base.  TX  78150- 
6001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to 
Headquarters  Air  Force  Military 
Personnel  Center,  Chief,  Medical 
Service  Officer  Utilization  Division, 
Randolph  Air  Force  Base,  TX  78150- 
6001. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  Headquarters  Air  Force  Military 
Personnel  Center.  Chief,  Medical 
Service  Officer  Utilization  Division, 
Randolph  Air  Force  Base,  TX  78150- 
6001. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi'ora  the  system  manager. 

RECORD  SOURCE  CATEOORCS: 

Information  obtained  from  medical 
institutions. 


EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
F161  AF  80  A 

SYSTEM  NAME: 

Air  Force  Aerospace  Physiology 
Training  Programs  (February  22, 1993, 
58  FR  10459). 

CHANQES: 


SYSTEM  LOCATKM: 

Delete  entry  and  replace  with 
'Chamber  Flight  Records  located  at 
Human  Systems  Center,  Data  Sciences 
Branch,  2510  Kennedy  Circle,  Suite  3. 
Brooks  Air  Force  Base.  TX  78235-5199; 
Physiological  Training  monthly  reports 
at  each  Air  Force  Physiological  Training 
Unit;  Headquarters  Air  Force  Medical 
Operation  Agency,  170  Luke  Avenue. 
Suite  400.  Boiling  Air  Force  Base.  DC 
20332-5113;  Medical  records  at 
Armstrong  Laboratory.  Aerospace 
Medicine  Directorate.  Hyperbaric 
Medicine  Division.  2510  Kennedy 
Drive.  Suite  117,  Brooks  Air  Force  Base. 
TX  78235-5119.  Physiological  training 
records  at  Air  Force  Physiological 
Training  Units;  individual  physiological 
training  records  for  non-aircrew 
personnel  at  consolidated  flight  record 
custodians  at  Air  Force  installations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices.  National  Personnel  Records 
Center.  Militaiy  Personnel  Records. 
9700  Page  Boulevard.  St.  Louis.  MO 
63132.' 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  first  sentence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013,  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by,  as 
implemented  by  Air  Force  Instruction 
11-403,  Air  Force  Aerospace 
Physiological  Training  Program.' 

PURPOSE(S): 

Delete  entry  and  replace  with 
'Authenticate  tjrpe  of  training,  location 
and  trainees  performance  during  course. 
Flight  profiles  (altitude  chamber)  and 
any  reactions  occurring  during  flight  are 
maintained  by  each  Physiological 
Training  Unit  for  future  authentication 
of  training.  Additional  authentication  is 
provided  flight  managers  and 
scheduling  officers  and  copies  of  flight 
profiles  and  reaction  data  are  provided 
United  States  Air  Force  School  of 
Aerospace  Medicine  for  research.  A 
compilation  of  select  data  is  forwarded 


to  appropriate  Command  Coordinator 
for  Physiological  Training  for 
management  purposes,  to  United  States 
Air  Force  School  of  Aerospace 
Medicine,  and  Human  System  Center, 
Data  Sciences  Division  for  analysis  and 
research,  and  to  the  Air  Force  Medical 
Operations  Agency  for  management  and 
research.  Data  for  specific  reactors  to 
low  pressure  are  handled  as  medical 
records  with  additional  distribution  to 
appropriate  Major  Air  Command 
Surgeon  for  information  and  possible 
corrective  action,  to  Armstrong 
Laboratory,  Hyperbaric  Medicine 
Division  for  research  and  analysis  and 
to  Headquarters  Air  Force  Medical 
Operations  Agency  for  policy/ 
management/ statistical  and  research 
analysis.' 


RETRIEVABILfTY: 

Delete  the  words  'filed'  and  insert 
'retrieved.' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  commanders  of 
medical  centers  and  hospitals  and  by 
person(s)  responsible  for  servicing  the 
record  system  in  performance  of  meir 
official  duties  and  by  authorized 
personnel  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  in  locked  rooms  and 
cabinets.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Chamber  Flight  Record  at  United  States 
Air  Force  School  of  Aerospace  Medicine 
retained  until  entered  into  computer 
files,  until  superseded,  obsolete,  or  no 
longer  needed  for  reference. 
Physiological  Training  Monthly  Report 
(original)  at  Headquarters  Air  Force 
Medical  Operations  Agency  is  retained 
in  office  files  until  superseded,  obsolete, 
no  longer  needed  for  reference,  or  on 
inactivation.  Copies  at  locations  are 
retained  in  office  files  until  superseded, 
obsolete,  no  longer  needed  for  reference, 
or  on  inactivation.  Physiological 
Training  Record  are  retained  for  7  years; 
Individual  Physiological  Training 
Records  for  non-flying  personnel 
retained  as  a  part  of  individual  medical 
record  imtil  member  separates  from 
active  or  Reserve  duty.  For  flying 
personnel,  record  is  retained  in  flight 
records  and  turned  over  to  individual 
upon  discharge,  separation,  or 
retirement.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander.  Air  Force  Medical 
Operations  Agency,  170  Luke  Avenue, 
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Suite  400,  Boiling  Air  Force  Base,  DC 
20332-5113.' 

NODnCATION  PflOCEOURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Chief 
Aerospace  Physiology,  Air  Force 
Medical  Operations  Agency,  170  Luke 
Avenue,  Suite  400,  Boiling  Air  Force 
Base.  DC  20332-5113. 

Students  should  provide  full  name, 
military  status,  approximate  date  and 
last  location  of  training;  officers  and 
technicians  assigned  Air  Force 
Aerospace  Physiology  Programs  provide 
full  name  and  location  of  last  training.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief  Aerospace  Physiology,  Air 
Force  Medical  Operations  Agency,  170 
Luke  Avenue,  Suite  400,  Boiling  Air 
Forca  Base,  DC  20332-5113. 

Students  should  provide  full  name, 
military  status,  approximate  date  and 
last  location  of  training;  officers  and 
technicians  assigned  Air  Force 
Aerospace  Physiology  Programs  provide 
full  name  and  location  of  last  training. 
Requesters  may  visit  Air  Force  Medical 
Service  Center.  Proof  of  identity  is  by 
government  ED  Card  for  active/retired, 
driver's  license  for  others.' 


F161  AF  SG  A 
SYSTEM  NAME: 

Air  Force  Aerospace  Physiology 
Training  Programs. 

SYSTEM  location: 

Chamber  Flight  Records  located  at 
Human  Systems  Center,  Data  Sciences 
Branch,  2510  Kennedy  Circle,  Suite  3, 
Brooks  Air  Force  Base,  TX  78235-5199; 
Physiological  Training  monthly  reports 
at  each  Air  Force  Physiological  Training 
Unit;  Headquarters  Air  Force  Medical 
Operation  Agency,  170  Luke  Avenue, 
Suite  400,  Boiling  Air  Force  Base,  DC 
20332-5113;  Medical  records  at 
Armstrong  Laboratory,  Aerospace 
Medicine  Directorate,  Hyperbaric 
Medicine  Division,  2510  Kennedy 
Drive,  Suite  117,  Brooks  Air  Force  Base, 
TX  78235-5119.  Physiological  training 
records  at  Air  Force  Physiological 
Training  Units;  individual  physiological 
training  records  for  non-aircrew 
personnel  at  consolidated  flight  record 
custodians  at  Air  Force  installations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 


compilation  of  systems  of  records 
notices.  National  Personnel  Records 
Center,  MiUtary  Personnel  Records, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132. 

CATEGORIES  OF  INOtVUHJALS  COVERED  BY  THE 
SYSTEM: 

All  Aircrew  and  non-aircrew 
personnel  required  to  fly  on  Air  Force 
aircraft. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Contains  data  on  attendance  at  formal 
training,  type  of  course  received,  quality 
performance,  training  flight  profiles, 
location  of  training,  age,  height,  weight 
and  sex  of  trainees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by, 
as  implemented  by  Air  Force  Instruction 
11-403,  Air  Force  Aerospace 
Physiological  Training  P^gram. 

PURPOSE(S): 

Authenticate  type  of  training,  location 
and  trainees  performance  during  course. 
Fhght  profiles  (altitude  chamber)  and 
any  reactions  occurring  during  flight  are 
maintained  by  each  Physiological 
Training  Unit  for  future  authentication 
of  training.  Additional  authentication  is 
provided  flight  managers  and 
scheduUng  officers  and  copies  of  flight 
profiles  and  reaction  data  are  provided 
United  States  Air  Force  School  of 
Aerospace  Medicine  for  research.  A 
compilation  of  select  data  is  forwarded 
to  appropriate  Command  Coordinator 
for  Physiological  Training  for 
management  purposes,  to  United  States 
Air  Force  School  of  Aerospace 
Medicine,  and  Human  System  Center, 
Data  Sciences  Division  for  analysis  and 
research,  and  to  the  Air  Force  Medical 
Operations  Agency  for  management  and 
research.  Data  for  specific  reactors  to 
low  pressure  are  handled  as  medical 
records  with  additional  distribution  to 
appropriate  Major  Air  Command 
Surgeon  for  information  and  possible 
corrective  action,  to  Armstrong 
Laboratory,  Hyperbaric  Medicine 
Division  for  research  and  analysis  and 
to  Headquarters  Air  Force  Medical 
Operations  Agency  for  policy/ 
management/ statistical  and  research 
analysis. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCtUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 


pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAtMNG,  AND 
DISPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Record  of  training,  records  of 
individuals  in  a  given  class,  altitude 
flight  profiles,  combined  data  of  all 
individuals  trained  each  month,  and 
data  on  technicians  providing  the 
training  are  maintained  in  file  folders, 
and  in  visible  file  cabinets. 

retrievabiuty: 

Data  relative  to  reactors  to  low 
pressure,  management  analysis 
procedures  retrieved  by  Social  Security 
Number.  Authentication  of  training  filed 
by  name. 

SAFEGUARDS: 

Records  are  accessed  by  commanders 
of  medical  centers  and  hospitals  and  by 
person(s)  responsible  for  servicing  the 
record  system  in  performance  of  their 
official  duties  and  by  authorized 
personnel  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  in  locked  rooms  and  cabinets. 

retention  and  DISPOSAL: 

Chamber  Flight  Record  at  United 
States  Air  Force  School  of  Aerospace 
Medicine  retained  until  entered  into 
computer  files,  until  superseded, 
obsolete,  or  no  longer  needed  for 
reference.  Physiological  Training 
Monthly  Report  (original)  at 
Headquarters  Air  Force  Medical 
Operations  Agency  is  retained  in  office 
files  until  superseded,  obsolete,  no 
longer  needed  for  reference,  or  on 
inactivation.  Copies  at  locations  are 
retained  in  office  files  until  superseded, 
obsolete,  no  longer  needed  for  reference, 
or  on  inactivation.  Physiological 
Training  Record  are  retained  for  7  years; 
Individual  Physiological  Training 
Records  for  non-flying  personnel 
retained  as  a  part  of  individual  medical 
record  until  member  separates  from 
active  or  Reserve  duty.  For  flying 
personnel,  record  is  retained  in  flight 
records  and  turned  over  to  individual 
upon  discharge,  separation,  or 
retirement. 

system  manager(s)  and  address: 

Commander,  Air  Force  Medical 
Operations  Agency,  170  Luke  Avenue, 
Suite  400,  Boiling  Air  Force  Base,  DC 
20332-5113. 
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NOTIFICATION  mOCHMRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Chief 
Aerospace  Physiology.  Air  Force 
Medical  Operations  Agency,  170  Luke 
Avenue.  Suite  400,  Boiling  Air  Force 
Base,  DC  20332-5113. 

Students  should  provide  full  name, 
military  status,  approximate  date  and 
last  location  of  training;  officers  and 
technicians  assigned  Air  Force 
Aerospace  Physiology  Programs  provide 
full  name  and  location  of  last  training. 

RECORD  ACCESS  PfK)CCOUR€S: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief  Aerospace  Physiology,  Air 
Force  Medical  Operations  Agency,  170 
Luke  Avenue,  Suite  400,  Boiling  Air 
Force  Base.  DC  20332-5113. 

Students  should  provide  full  name, 
military  status,  approximate  date  and 
last  location  of  training;  officers  and 
technicians  assigned  Air  Force 
Aerospace  Physiology  Programs  provide 
full  name  and  location  of  last  training. 
Requesters  may  visit  Air  Force  Medical 
Service  Center.  Proof  of  identity  is  by 
government  ID  Card  for  active/retired, 
driver's  license  for  others. 

CONTESTmO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOUnCC  CATEGORIES: 

Physiological  Training  Unit  (PTU). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F161  AF  SO  B 
SYSTEM  NAME: 

United  States  Air  Force  Compression 
Chamber  Operation  (February  22,  1993. 
58  FR  10460). 

CHANGES: 


SYSTEM  LOCATION: 

Df  lete  entry  and  replace  with 
Treatment  records  (original)  retained  in 
individual  health  record  at  United 
States  Air  Force  hospitals:  medical 
centers  and  clinics  as  part  of  health 
records  or  National  Personnel  Records 
Center,  Civilian  Personnel  Records,  111 
Winnebago  Street,  St.  Louis.  MO  63118; 
first  copy  retained  at  Armstrong 
Taboratory,  Aerospace  Medicine 


Directorate.  Hyperbaric  Medicine 
Division,  2510  Kennedy  Circle.  Suite 
117.  Brooks  Air  Force  Base.  TX  78235- 
5119;  other  copies  at  Air  Force  Medical 
Operations  Agency;  major  command 
headquarters,  and  individual 
Physiological  Training  Units  having 
compression  therapy  capability. 
Compression  Chamber  Reactor  Case 
Report  (original)  at  Air  Force  hospitals, 
medical  centers  and  clinics  as  part  of 
health  record  or  at  the  National 
Personnel  Records  Center.  First  copy 
retained  at  Armstrong  Laboratory.  Other 
copies  at  Headquarters  Air  Force 
Medical  Operations  Agency,  major 
command  headquarters,  and  individual 
Physiological  Training  Unit  having 
compression  therapy  capabilities. 
Oxygen  Sensitivity  Tolerance/Pressure 
Test  at  National  Personnel  Records 
Center.  Air  Force  Hospitals,  medical 
centers  and  clinics,  as  part  of  health 
records.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices.' 


AUTHOHmr  TOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  *10 
U.S.C  8013.  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by;  10 
U.S.C.  55,  Medical  and  Dental  Care,  as 
implemented  by  Air  Force  Instruction 
48-104.  Aerospace  Medicine.' 

PunP08E(s): 

Deleta  entry  and  replace  with  'Provide 
an  exact  record  for  a  patient  treated  by 
compression  therapy  and  documents 
reactions  of  the  patient's  response  to 
high  pressure.  Protects  the  patient  by 
insuring  that  overexposure  to  high 
pressure  does  not  occur. 

Records  are  maintained  on  persons 
performing  treatments  because  they  are 
exposed  to  the  same  treatment  profiles 
as  their  patients  and  to  insure  their 
capability  of  performing  treatment  and 
to  determine  in  advance  that  they  are 
not  physiologically  susceptible  to 
potential  hazards  of  treatment. 

Used  for  research  and  statistical 
analysis,  and  management  effectiveness 
by  the  Air  Force  Medical  Operations 
Agency. 

Records  maintained  on  technicians/ 
officers  conducting  procedures  are 
maintained  at  treatment  site  to  insure 
overexposure  to  high  pressure  does  not 
occur  and  to  determine  professional 
adequacy  to  participate  in  treatment 
dives.* 


RETRIEVAWUTY: 

Delete  entry  and  replace  with 
'Retrieved  by  name.' 


SAFEQUAIlOe: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  commanders  of 
medical  centers  and  hospitals  and  by 
person(s)  responsible  for  servicing  the 
record  system  in  performance  of  their 
official  duties  and  by  authorized 
personnel  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  in  locked  rooms  and 
cabinets.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Treatment  Records  (original)  retained 
in  individual  health  record  for  fifty 
years  after  date  of  latest  document  and 
then  destroyed.  First  copy  and  other 
copies  at  Armstrong  Laboratory.  Air 
Force  Medical  Operations  Agency  and 
major  commands  are  retained  in  office 
files  until  superseded,  obsolete,  no 
longer  needed  for  reference,  or  on 
inactivation.  then  destroyed.  Copies  at 
Physiological  Training  Units  are 
destroyed  after  3  years;  Compression 
Chamber  Operation  Record  at 
Physiological  Training  Units  are 
retained  in  office  files  imtil  superseded, 
obsolete,  no  longer  needed  for  reference, 
or  on  inactivation,  then  destroyed. 
Compression  Chamber  Reaction  Case 
Report  (original)  retained  in  individual 
health  record  for  fifty  years  after  date  of 
latest  document,  then  destroyed.  First 
copy  at  Armstrong  Laboratory  and  other 
copies  at  Headquarters  Air  Force 
Medical  Operations  Agency  and  major 
commands  are  retained  in  office  files 
until  superseded,  obsolete,  no  longer 
needed  for  reference,  or  on  inactivation. 
then  destroyed.  Copies  at  Physiolc^ical 
Training  Units  retained  in  office  files 
until  superseded,  obsolete,  no  longer 
needed  for  reference,  or  on  inactivation. 
then  destroyed.  Oxygen  Sensitivity 
Tolerance/Pressure  Test  retained  in 
individual  health  record  for  fifty  years 
after  date  of  latest  document,  then 
destroyed.  All  records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander.  Headquarters  Air  Force 
Medical  Operation  Agency.  170  Luke 
Avenue.  Suite  400,  Boiling  Air  Force 
Base.  DC  20332-5113.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to 
Commander.  Headquarters  Air  Force 
Medical  Operation  Agency.  170  Luke 
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Avenue,  Sviite  400,  Boiling  Air  Force 
Base.  DC  20332-5113. 

Required  information  for  military/ex- 
military  is  full  name,  Social  Security 
number;  civilian  should  provide  name. 
Social  Secvuity  Number,  location  of 
treatment,  and  approximate  date  of 
treatment.  Requester  may  visit  system 
locations.  Proof  of  identity  is  by 
government  ID  card  for  active/retired 
military,  driver's  license  for  civilians.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  Commander  Headquarters,  Air  Force 
Medical  Operation  Agency,  170  Luke 
Avenue.  Suite  400,  Boiling  Air  Force 
Base.  DC  20332-5113;  Commander.  Air 
Force  Health  Care  Support  Agency, 
Brooks  Air  Force  Base,  TX  78235-5000. 

Requester  may  visit  system  locations. 
Proof  of  identity  is  by  government  ID 
card  for  active/retired  military,  driver's 
Ucense  for  civilians.' 


F161  AF  SG  B 
SYSTEM  NAME: 

Compression  Chamber  Operation. 

SYSTEM  LOCATION: 

Treatment  records  (original)  retained 
in  individual  health  record  at  United 
States  Air  Force  hospitals;  medical 
centers  and  clinics  as  part  of  health 
records  or  National  Personnel  Records 
Center,  Civilian  Personnel  Records,  111 
Winnebago  Street.  St.  Louis,  MO  63118; 
first  copy  retained  at  Armstrong 
Laboratory,  Aerospace  Medicine 
Directorate,  Hyperbaric  Medicine 
Division,  2510  Kennedy  Circle.  Suite 
117,  Brooks  Air  Force  Base,  TX  78235- 
5119;  other  copies  at  Air  Force  Medical 
Operations  Agency;  major  command 
headquarters,  and  individual 
Physiological  Training  Units  having 
compression  therapy  capability. 
Compression  Chamber  Reactor  Case 
Report  (original)  at  Air  Force  hospitals, 
medical  centers  and  clinics  as  part  of 
health  record  or  at  the  National 
Personnel  Records  Center.  First  copy 
retained  at  Armstrong  Laboratory.  Other 
copies  at  Headquarters  Air  Force 
Medical  Operations  Agency,  major 
command  headquarters,  and  individual 
Physiological  Training  Unit  having 
compression  therapy  capabilities. 
Oxygen  Sensitivity  Tolerance/Pressure 
Test  at  National  Personnel  Records 
Center,  Air  Force  Hospitals,  medical 
centers  and  clinics,  as  part  of  health 
records.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 


Force's  compilation  of  record  systems 
notices. 

CATKORCS  OF  INOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Officers/technicians  performing 
treatments  (normally  medical  doctors, 
aerospace  physiologists/physiological 
training  technicians);  patients  who  are 
Active  duty  miUtary  personnel,  retired 
Air  Force  miUtary  personnel, 
dependents  of  military  personnel, 
dependents  of  retired  military  and 
civilians  treated  on  an  emergency  basis. 

CATEQOMES  OF  RECORDS  IN  THE  SYSTEM: 

Treatment  records  of  patient  and 
records  of  personnel  conducting 
treatment.  Records  of  exposure  to  high 
pressure  profiles  are  maintained  for 
patient  and  personnel  conducting 
treatment.  Records  of  training  dives  are 
maintained  on  officers  and  technicians 
performing  treatment  dives  as  well  as 
their  physical  capability /tolerance  to 
perform  in  subsequent  treatment  dives/ 
procedures. 

AUTNOflfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
10  U.S.C.  55.  Medical  and  Dental  Care, 
as  implemented  by  Air  Force  Instruction 
48-104,  Aerospace  Medicine. 

PURPOSE(S): 

Provide  an  exact  record  for  a  patient 
treated  by  compression  therapy  and 
documents  reactions  of  the  patient's 
response  to  high  pressure,  ftotects  the 
patient  by  insuring  that  overexposure  to 
high  pressure  does  not  occur. 

Records  are  maintained  on  persons 
performing  treatments  because  they  are 
exposed  to  the  same  treatment  arofiles 
as  their  patients  and  to  insure  their 
capability  of  performing  treatment  and 
to  determine  in  advance  that  they  are 
not  physiologically  susceptible  to 
potential  hazards  of  treatment. 

Used  for  research  and  statistical 
analysis,  and  management  e^ectiveness 
by  the  Air  Force  Medical  Operations 
Agency. 

Records  maintained  on  technicians/ 
officers  conducting  procedures  are 
maintained  at  treatment  site  to  insure 
overexposure  to  high  pressure  does  not 
occur  and  to  determine  professional 
adequacy  to  participate  in  treatment 
dives. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 


outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAmiNQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  visible 
file  binders/cabinets. 

RETRIEVABIUTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  commanders 
of  medical  centers  and  hospitals  and  by 
person(s)  responsible  for  servicing  the 
record  system  in  performance  of  their 
official  duties  and  by  authorized 
personnel  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  in  locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Treatment  Records  (original)  retained 
in  individual  health  record  for  fifty 
years  after  date  of  latest  document  and 
then  destroyed.  First  copy  and  other 
copies  at  Armstrong  Laboratory,  Air 
Force  Medical  Operations  Agency  and 
major  conunands  are  retained  in  office 
files  until  superseded,  obsolete,  no 
longer  needed  for  reference,  or  on 
inacUvation,  then  destroyed.  Copies  at 
Physiological  Training  Units  are 
destroyed  after  3  years;  Compression 
Chamber  Operation  Record  at 
Physiological  Training  Units  are 
retained  in  office  files  imtil  superseded, 
obsolete,  no  longer  needed  for  reference, 
or  on  inactivation,  then  destroyed. 
Compression  Chamber  Reaction  Case 
Report  (original)  retained  in  individual 
health  record  for  fifty  years  after  date  of 
latest  document,  then  destroyed.  First 
copy  at  Armstrong  Laboratory  and  other 
copies  at  Headquarters  Air  Force 
Medical  Operations  Agency  and  major 
commands  are  retained  in  office  files 
until  superseded,  obsolete,  no  longer 
needed  for  reference,  or  on  inactivation, 
then  destroyed.  Copies  at  Physiological 
Training  Units  retained  in  office  files 
imtil  superseded,  obsolete,  no  longer 
needed  for  reference,  or  on  inactivation, 
then  destroyed.  Oxygen  Sensitivity 
Tolerance/Pressure  Test  retained  in 
individual  health  record  for  fifty  years 
after  date  of  latest  docimient,  then 
destroyed.  All  records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning. 
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SYSTEM  MANAQCII(S)  AND  A0CMES8: 

Commander,  Headquarters  Air  Force 
Medical  Operation  Agency,  170  Luke 
Avenue.  Suite  400,  Boiling  Air  Force 
Base.  DC  20332-5113. 

NOTIFICATION  mOCEOURC: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to 
Commander,  Headquarters  Air  Force 
Medical  Operation  Agency,  170  Luke 
Avenue,  Suite  400,  Boiling  Air  Force 
Base,  DC  20332-5113. 

Required  information  for  military /ex- 
military  is  full  name,  Social  Security 
number;  civilian  should  provide  name. 
Social  Security  Number,  location  of 
treatment,  and  approximate  date  of 
treatment.  Requester  may  visit  system 
locations.  Proof  of  identity  is  by 
government  ID  card  for  active/retired 
military,  driver's  license  for  civilians. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  Commander  Headquarters,  Air  Force 
Medical  Operation  Agency,  170  Luke 
Avenue,  Suite  400,  Boiling  Air  Force 
Base.  DC  20332-5113;  Commander,  Air 
Force  Health  Care  Support  Agency, 
Brooks  Air  Force  Base.  TX  78235-5000. 

Requester  may  visit  system  locations. 
Proof  of  identity  is  by  government  ID 
card  for  active/retired  military,  driver's 
license  for  civilians. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Physicians  regarding  diagnosis/ 
treatment. 

EXEMPTIONS  CUIMED  RJfl  THE  SYSTEM: 

None. 
F178  AFCC  A 
SYSTEM  NAME: 

Center  Automated  Manpower  and 
Update  System  (CAMPUS)  (February  22. 
1993.  58  FR  10496). 

CHANGES: 

SYSTEM  lOENTtFIEII: 

Change  system  identifier  to  'F178 
AFC4AA.' 


SYSTEM  LOCATWN: 

Delete  entry  and  replace  with 
Standard  Systems  Center  (SSC),  201  E. 


Moore  Drive,  Maxwell  Air  Force  Base, 
Gunther  Annex,  AL  36114-3005.' 


RETRIEVABIUTY: 

Delete  entry  and  replace  with 
'Retrieved  by  Social  Secxirity  Number.' 

SAreOUAROS: 

Records  are  accessed  by  personfs) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software.' 
•        *        •       •        • 

SYSTEM  UANAQER(S)  AND  ADOfSSS: 

Delete  entry  and  replace  with 
'Commander,  Standard  Systems  Center 
(SSC),  201  E.  Moore  Drive,  Max\%'ell  Air 
Force  Base,  Gunther  Annex.  AL  36114- 
3005.' 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'IndividutUs  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Commander.  Standard  Systems  Center 
(SSC).  201  E.  Moore  Drive.  Maxwell  Air 
Force  Base.  Gunther  Annex.  AL  36114- 
3005.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander.  Standard  Systems 
Center  (SSC),  201  E.  Moore  Drive, 
Maxwell  Air  Force  Base,  Gunther 
Annex,  AL  36114-3005.' 


F17B  AFC4A  A 
SYSTEM  name: 

Center  Automated  Manpower  and 
Update  System  (CAMPUS). 

SYSTEM  LOCATKM: 

Standard  Systems  Center  (SSC),  201 
E.  Moore  Drive,  Maxwell  Air  Force 
Base,  Gunther  Annex,  AL  36114-3005. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TtK 
SYSTEM: 

Air  Force  active  duty  military 
personnel  and  civilian  employees 
assigned  to  the  SSC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

CAMPUS  records  contain  data  on  SSC 
personnel  nonavailable  time  (time  in 
man-hours  chargeable  as  SSC  overhead 


for  purposes  of  total  man-hour 
accoimting),  personnel  available  time 
(time  chargeable  against  a  specific 
human  resource  package)  and  workload 
tracking  data  (data  on  project  or  task). 
Included  in  nonavailable  time  are  leave, 
training,  and  all  activities  not  related  to 
the  SSC's  primary  mission.  Available 
time  includes  administrative  duties. 
managementysupervision  functions, 
time  spent  in  general  support  areas  and 
time  devoted  to  developing  new  and/or 
maintaining  existing  computer  software. 
Workload  tracking  includes  data  on 
pending,  active,  and  completed 
activities  as  to  estimated/actual 
resoim:es  required,  estimated/actual 
dates,  and  identification  data. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
and  E.O.  9397, 

PURP08E(S): 

CAMPUS  provides  information  to 
SSC  management  personnel  about 
manpower  utilization  within  the 
organization.  Specific  uses  of  the  system 
by  all  management  levels  include 
monitoring  of  manpower  resources 
expended  on  ADP  projects,  validating 
and  defending  the  SSC  manpower 
posture  with  workload  and  n^an-hour 
expenditvue  data,  and  distributing 
workloads  between  and  within  the  SSC 
directorates. 

nWJUHE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  "Blanket  Routine  Uses'  published 
at  the  begiiming  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTVES  FOR  STORING, 
RETRIEVWO,  ACCESSING,  RETAIMNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computer  and 
computer  output  products. 

RETRiEVABNJTY: 

Retrieved  by  Social  Sectirity  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  this  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
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need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

'^ETBmON  AND  OSPOSAl.: 

Hard-copy  listings  are  retained  in 
office  files  until  superseded,  obsolete,  or 
no  longer  needed,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning. 

SYSTEM  UANAGER(S)  AND  ADDRESS: 

Commander.  Standard  Systems  Center 
(SSC).  201  E.  Moore  Drive,  Maxwell  Air 
Force  Base,  Gunther  Annex,  AL  36114- 
3005. 

NOrmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  WTitten  inquiries  to  the 
Commander,  Standard  Systems  Center 
(SSC),  201  E.  Moore  Drive,  Maxwell  Air 
Force  Base,  Gunther  Annex,  AL  36114- 
3005. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Commander,  Standard  Systems 
Center  (SSC).  201  E.  Moore  Drive, 
Maxwell  Air  Force  Base,  Gunther 
Annex,  AL  36114-3005. 

CONTESTiNQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appeaUng  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  for  CAMPUS  is  obtained 
from  the  individuals  assitmed  to  the 
SSC. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM:  " 

None. 
F200  AFiS  B 
SYSTEM  NAME: 

DIA  Program  for  Foreign  Intelligence 
Collection  (February  22,  1993.  58  FR 
10501). 

CHANGES:  ' 

SYSTEM  IDENTIFIER: 

Change  system  identifier  to  'F200 
AFICA.' 


6500,  and  subordinate  units.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mClUOmO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  'In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records,  or 
information  contained  therein,  may 
specifically  be  disclosed  outside  the 
E)OD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Headquarters  696  Inspector  General/ 
DOO,  Andrews  Air  Force  Base,  MD 
20331-6500,  Submanager,  Commander, 
Detachment  2,  696  IG,  Wright-Patterson 
Air  Force  Base,  OH  45433-5607.' 

NOTIFICATION  PROCEDURE: 

Delete  address  and  replace  with 
'Headquarters  696  Inspector  General/ 
DOO,  Andrews  Air  Force  Base,  MD 
20331-6500,  or  Submanager, 
Commander,  Detachment  2,  696  IG, 
Wright-Patterson  Air  Force  Base,  OH 
45433-5607.' 

RECORD  ACCESS  PROCEDURES: 

Delete  address  and  replace  with 
'Headquarters  696  Inspector  General/ 
DOO,  Andrews  Air  Force  Base,  MD 
20331-6500,  or  Submanager, 
Commander,  Detachment  2,  696  IG. 
Wright-Patterson  Air  Force  Base.  OH 
45433-5607.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
Headquarters  696  Inspector  General, 
Andrews  Air  Force  Base,  MD  20331- 


F200  AFIC  A 
SYSTEM  NAME: 

DIA  Program  for  Foreign  Intelligence 
Collection. 

SYSTEM  LOCATWH: 

Headquarters  696  Inspector  General. 
Andrews  Air  Force  Base,  MD  20331- 
6500,  and  subordinate  imits.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  Reserve  personnel,  retired  ^ 
Air  Force  military  personnel,  foreign 
nationals  residing  in  the  United  States, 
U.S.  Citizens,  and  foreign  nationals 


overseas  who  are  sources  or  support 
assets  for  foreign  intelligence  collection 
operations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographic  data  and  records 
incidental  to  foreign  intelligence 
collection  operations. 

AUTHORmr  FOR  MAIKTENANCE  OF  THE  SYSTEM: 

National  Security  Act  of  1947,  Pub  L 
257.  July  26. 1947  (61  Stat  495);  as 
implemented  by  Air  Force  Regulation 
200-3.  The  Medical  Intelligence 
Program. 

PUHPOSe(s): 

Routine  internal  reference  relative  to 
use  or  possible  use  in  foreign 
intelligence  collection  operations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  note 
books/binders,  and  on  computer  paper 
printouts  and  roll  microfilm. 

RETHlEVABILfTY: 

Retrieved  by  name  and  National  File 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  p€rson(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  security  file  containers/ 
cabinets  and  safes. 

RETENTION  AND  DISPOSAL: 

Prior  to  destruction,  files  are 
screened,  purged  of  extraneous  material, 
and  microfilmed.  Microfilm  retained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters  696  Inspector  General/ 
DOO,  Andrews  Air  Force  Base,  MD 
20331-6500,  Submanager,  Commander. 
Detachment  2,  696  IG,  Wright-Patterson 
Air  Force  Base,  OH  45433-5607. 
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NOrmCATION  PflOCEOURE: 

Individuals  seeking  to  detennine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to 
Headquarters  696  Inspector  General/ 
DOO,  Andrews  Air  Force  Base.  MD 
20331-6500.  or  Submanager, 
Commander.  Detachment  2,  696 IG. 
Wright-Patterson  Air  Force  Base.  OH 
45433-5607. 

RECOAO  ACCESS  PnOCEOURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  Headquarters  696  Inspector  General/ 
DOO,  Andrews  Air  Force  Base,  MD 
20331-6500.  or  Submanager, 
Commander,  Detachment  2,  696  IG. 
Wright-Patterson  Air  Force  Base.  OH 
45433-5607. 

CONTESTINO  RECOflD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEQORrES: 

Information  obtained  from 
biographical  data  and  records  incident 
to  foreign  intelligence  collection 
operations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  93-28650  Filed  ll-22-93;8 :45aiiil 

BIUMG  CODE  S00(M4F 


Department  of  the  Army 

Office  Of  the  Secretary;  Supplemental 
Environmental  Assessment  for 
Realignment  Actions  at  Letterkenny 
Army  Depot,  Pennsylvania 

AGENCY:  Department  of  Defense.  United 
States  Army. 

action:  Finding  of  No  Significant 
Impact. 


SUMMARY:  The  proposed  action 
implements  the  July  1993  Defense  Base 
Closure  and  Realignment  Commission's 
(BRAC  93)  decision  to  realign 
administrative  and  maintenance 
workloads  at  Letterkenny  Army  Depot 
(LEAD).  The  administrative 
realignment,  which  affirmed  the  1991 
Base  Closure  and  Reahgnment 
Commission's  (BRAC  91)  decision, 
transfers  Headquarters,  U.S.  Army 
Depot  System  Command  (DESCOM) 
from  LEAD  to  Rock  Island  Arsenal. 
Illinois.  Systems  Integration  and 
Management  Activity-East  (SIMA-E) 


will  not  transfer  &t)m  LEAD  as 
originally  recommended  by  BRAC  91.  In 
addition,  the  artillery  maintenance 
workload  will  remain  at  LEAD. 

Maintenance  realignments,  including 
all  applicable  secondary  items, 
subassemblies  and  peripherals,  are 
occurring  to  consolidate  workloads 
among  Army  depots.  These 
realignments  involve  the  following: 
— The  transfer  of  tactical  missile 
maintenance  workloads  from 
contractor  facilities.  Anniston  Army 
Depot.  Tobyhanna  Army  Depot  (AN/ 
TSQ-73  Air  Defense  Command  and 
Control  System),  Red  River  Army 
Depot,  and  Navy.  Marine  and  Air 
Force  facilities  to  LEAD. 
— Tactical  missile  maintenance  will  also 
transfer  frtsm  various  contractor  sites. 
— The  retention  of  the  artillery 

maintenance  workload  at  LEAD. 
— The  realignment  of  the  Firefinder 
radar  maintenance  workload  from 
Sacramento  Army  Depot  (SAAD)  to 
LEAD.  The  workload  competition  was 
won  by  McCIellan  Air  Logistics 
Center.  However.  LEAD  is  protesting 
the  award.  Firefinder  will  be 
referenced  in  all  LEAD  publications 
until  the  protest  is  settled. 
The  overall  effect  of  the  realignments 
described  above  (with  the  exception  of 
the  Firefinder  radar  maintenance)  will 
be  a  net  gain  of  approximately  126 
civilian  personnel  at  LEAD.  Should 
LEAD  be  successful  in  the  protest,  an 
additional  157  work-years  for  LEAD 
would  result. 

Alternatives  considered  in  the 
Supplemental  Environmental 
Assessment  (SEA)  include  the 
following; 

— The  Preferred  Alternative,  which 
would  transfer  workload  into 
renovated  and  existing  facilities. 
— Alternative  1.  which  would  transfer 
workload  into  new  and  existing 
facilities. 
—Alternative  2.  the  No-Action 
Alternative,  which  provides  the 
baseline  at  LEAD  against  which  the 
other  alternatives  can  be  compared. 
The  Preferred  Alternative  would  not 
require  building  construction  at  LEAD, 
and  would  reqxiire  only  internal 
renovations  to  existing  buildings.  The 
workload  to  be  transferred  to  LEAD  is 
the  same  or  similar  to  maintenance 
work  akeady  conducted  at  LEAD.  The 
overall  result  will  be  a  slight  increase  in 
positions  at  the  installation  as  the 
maintenance  workload  increases.  This 
increase  would  a^ect  water  and  energy 
use,  waste  water  flows,  air  emissions, 
and  municipal,  solid  and  hazardous 
waste  generation.  Neither  the  resources 
used  or  waste  streams  produced  would 


have  a  significant  impact  on  the 
environment.  Biological,  physical,  and 
cultural  resources  would  not  be  affected 
by  this  action  since  existing  buildings  to 
be  renovated  and  used  for  maintenance 
activities  are  located  in  developed  or 
otherwise  disturbed  areas. 

The  proposed  realignments  are 
expected  to  have  an  insignificant  effect 
on  the  socioeconomic  environment, 
including  total  sales,  employment, 
population  and  income. 

Based  on  the  environmental  impact 
analyses  found  in  the  August  1992 
Environmental  Assessment  and 
supplemented  by  this  EA,  which  is 
hereby  incorporated  into  this  Finding  of 
No  Significant  Impact  (FNSI).  it  has 
been  determined  diat  implementation  of 
the  proposed  action  would  not  have 
significant  individual  or  cumulative 
impacts  on  the  quality  of  the  natural  or 
human  environment.  Because  there 
would  be  no  significant  environmental 
impacts  resulting  from  implementation 
of  the  proposed  action,  an 
Environmental  Impact  Statement  is  not 
required  and  will  not  be  prepared. 
DATES:  Comments  must  be  received 
within  30  days  from  the  publishing  date 
of  this  notice. 

ADDRESSES:  Persons  wishing  to 
comment  may  obtain  a  copy  of  the 
supplemental  and  original  EA's  or 
inquire  into  this  FNSI  by  writing  to  the 
Public  Affairs  Officer,  Letterkenny 
Army  Depot.  ATTN:  SDSLE-CA, 
Chambersburg,  Permsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  FNSI  may  be 
directed  to  the  Public  Affairs  Officer  at 
(717) 267-5102. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  6r  Occupational  Health 
OASA  llLSrE). 

[FR  Doc.  93-28692  Filed  11-22-93;  8:45  am) 

BILUNG  CODE  371»-0»-M 


Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  a  Flood 
Control  Project  on  the  White  River  In 
Indianapolis,  Marlon  County,  IN 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Louisville  District,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Army  Engineer 
District,  Louisville  Corps  of  &igineers  is 
presently  undertaking  the  preparation  of 
a  DEIS  for  a  flood  control  project  along 
reaches  of  the  White  River  in  northern 
Indianapolis,  Marion  County,  Indiana. 
The  primary  purpose  of  this  study  is  to 
investigate  the  feasibility  and  the  extent 
of  Federal  interest  in  providing  a 
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solution  to  local  flooding  problems 
along  the  White  River.  This  feasibility 
study  is  conducted  under  the  authority 
of  a  resolution  adopted  on  May  6, 1958 
by  the  Committee  on  PubUc  Works  of 
the  United  States  Senate  and  by 
continuing  appropriations.  The  Qty  of 
Indianapolis,  Department  of  Public 
Works,  in  a  letter  dated  October  2, 1992, 
stated  that  the  city  was  interested  in 
cost  sharing  with  the  Corps  of  Engineers 
a  feasibility  study  of  a  project  in 
hidianapolis.  A  cost  sharing  agreement 
was  entered  into  on  March  4, 1993. 
ADDRESSES:  U.S.  Army  Engineer 
District,  Louisville,  Corps  of  Engineers, 
CEORL-PD-R,  P.O.  Box  59,  Louisville, 
Kentucky  40201-0059. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  concerning  the 
preparation  of  this  DEIS  should  be 
addressed  to  Mr.  Van  Shipley  at  (502) 
582-5774. 

SUPPLEMENTARY  INFORMATION:  The 

Louisville  EKstrict  completed  a 
Reconnaissance  report  in  July  1992, 
which  concluded  tiiat  there  appears  to 
be  economically  feasible  and 
environmentally  sustainable  solutions 
to  the  flooding  problems  present  along 
reaches  of  the  White  River  in  northern 
Indianapolis,  Marion  County,  Indiana. 
The  study  area  includes  approximately 
13.5  miles  of  the  White  River  extending 
firom  the  J-465  crossing  of  the  river  in 
northern  IndianapoUs  dovrastream  to 
the  1-65  crossing  of  the  river.  The 
proposed  reasonable  alternatives  to 
prevent  impacts  of  flooding  along  the 
White  River  are  to  rehabiUtate  existing 
levees,  raise  existing  levees  or  construct 
new  levees  and  pump  plants.  The 
District's  scoping  process  has  involved 
meetings  with  local  groups  and  state 
and  Federal  agencies.  PubUc  workshops 
were  held  in  IndianapoUs  within  the 
project  area  on  May  17  and  June  8, 1993 
at  the  Broad  Ripple  High  School  and 
Rocky  Ripple  Tovra  Hall,  respectively. 
The  major  significant  issues  brought  up 
during  the  workshops  that  will  be 
analyzed  in  depth  in  the  DEIS  are: 

1.  Removed  of  trees  growing  on  the 
riverside  slope  of  the  existing  levees  be 
minimized. 

2.  Home  relocation  be  minimized. 

3.  Recreational  faciUties  may  not  be 
proper  for  all  reaches  considered  imder 
this  flood  control  study. 

The  White  River  is  a  tributary  to  the 
Wabash  River  with  the  confluence 
occurring  along  the  Gibson  and  Knox 
Coiuity  borders,  adjacent  to  the  dty  of 
Mt.  Carmel,  Illinois  in  southwestern 
Indiana.  The  drainage  area  of  the  White 
River  is  6.500  square  miles.  The  White 
River  lies  entirely  vrithin  the  state  of 
Indiana  and  extends  generally  in  a 


north-eastwardly  direction  to  its 
headwaters  which  rise  in  Randolph 
County  along  the  Ohio  border. 

Subsequent  to  the  1913  flood  in  the 
Wabash  River  Basin,  local  interests 
developed  a  comprehensive  plan  to 
protect  Indianapolis  against  a 
recurrence  of  that  flood  event 
Implementation  of  the  plan  began  in 
1915  by  the  City  of  IndianapoUs  and 
later  by  the  Works  Progress 
Administration,  and  all  work 
accomplished  since  has  been  in  general 
accordance  with  the  adopted 
comprehensive  plan.  Both  structural 
and  non-structural  flood  protection 
measures  are  in  place  in  Indianapolis. 
The  structural  projects  include 
reservoirs,  levees,  floodwalls,  diversions 
and  channel  improvements.  The 
nonstructimil  measures  include  state 
and  local  building  ordinances  and 
zoning  as  provided  under  the  mergence 
phase  of  the  National  Flood  Insurance 
Program.  The  most  predominant  form  of 
existing  flood  protecUon  along  the 
White  River  primary  study  area  is 
levees,  however,  the  level  of  protection 
afforded  by  them,  and  their  current 
conditions,  are  highly  variable  from 
location  to  location.  The  levees  were 
built  over  a  considerable  time  period,  by 
different  agencies  and/ or  by  private 
interests,  and  therefore  differ 
considerably  with  regard  to  their 
structural  condition. 

The  endangered  species  of  major 
concern  for  this  study  if  the  Indiana  bat 
However,  if  removal  of  trees  are 
minimized  endangered  species 
consultation  should  not  be  necessary  for 
the  proposed  project.  Other 
environmental  requirements  are  in 
regard  to  the  Qear  Water  Act.  If 
required,  a  Section  404(b)(1)  evaluation 
will  be  prepared  as  an  appendix  to  the 
DEIS.  A  Section  401  State  Water  QuaUty 
Certification  will  be  requested  at  that 
time.  The  Section  402  National 
Pollutant  Discharge  Elimination  System, 
Pollution  Prevention  Plan  and  Notice  of 
Intent  under  the  State  of  Indiana 
General  Permit  will  be  prepared  and 
submitted  to  the  State  of  Indiana  just 
prior  to  construction. 

The  pubUc  involvement  will  include 
meetings  and  close  coordination  with 
interested  private  individuals  and 
organizations,  as  well  as  concerned 
Federal,  state  and  local  agencies.  A 
pubUc  notice  requesting  comments  on 
the  proposed  project  and  DEIS  wiU  be 
pronded  to  appropriate  agencies  and 
the  pubUc  through  printed  media  and 
mailings.  A  scoping  meeting  is 
tentatively  planned  for  mid  January  to 
early  February  1994.  The  Louisville 
District  invites  potentially  affected 
Federal,  state  and  local  agencies,  and 


other  interested  organizations  and 
parties  to  participate  in  this  study. 
Agencies  that  are  currentiy  involved  in 
the  feasibiUty  study  and  EIS  process 
include,  but  are  not  Umited  to  the  U.S. 
Environmental  Protection  Agency.  U.S 
Fish  and  WUdUfe  Service,  U.S.  Soil 
Conservation  Service,  City  of 
IndianapoUs  and  Marion  County. 

The  DEIS  is  tentatively  scheduled  to 
be  available  for  pubUc  review  in  the 
spring  of  1995. 
Kennetli  L  Denton, 
Army  Federal  Register  Liaison  Officer. 
(PR  Doc.  93-28643  FUed  11-22-93;  8:45  am] 
BILUNG  COOC  371»41-« 


Notice  of  AvallablHty,  Rnal, 
Envlronmentai  Impact  Statement 
Addressing  the  Relocation  of  ttie 
Woodbrldgs  Research  Facility 
Electromagnetic  Pulse  Simulators 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availabiUty. 


SUMMARY:  The  Departinent  of  Army 
announces  the  completion  of  a  Final  EIS 
addressing  the  proposed  action  to 
relocate  existing  inactive  EMP 
simulators  from  the  Woodbridge 
Research  FaciUty.  Woodbridge.  Virginia, 
to  construct  a  new  simulator,  the 
Vertical  EMP  Simulator  II  (VEMPS II). 
and  to  operate  them  at  a  new  location. 
(The  Notice  of  Intent  and  the  Notice  of 
AvailabiUty  of  tiie  Draft  EIS  for  this 
action  were  previously  announced  in  54 
F.R.,  No.  207,  P.  43847  and  57  F.R.  No. 
201.  P.  47463  respectively.) 

The  Draft  EIS  provided  detailed 
information  gathered  from  six  candidate 
relocation  sites.  These  included  one  site 
at  Dugway  Proving  Ground,  Utah  Jour 
sites  at  White  Sands  Missile  Range.  New 
Mexico,  and  one  site  at  Yuma  Proving 
Ground,  Arizona.  Alternatives 
considered  in  the  Draft  EIS  included: 
— Alternative  1,  the  proposed  action,  to 

relocata  and  operate  the  simulators  at 

one  of  the  six  candidate  relocation 

sites; 
— Alternative  2,  to  conduct  such  testing 

by  other  means  of  simulation; 
— Ahemative  3,  to  have  other  miUtary. 

Federal  departments  or  contractors 

conduct  such  testing; 
—Alternative  4,  to  cease  type  of  testing 

(do  not  relocate  the  simulators,  the 

no-action  alternative). 

The  Draft  EIS  did  not  identify  a 
preferred  relocation  site.  After  the 
completion  of  the  Draft  EIS  the  Army 
determined  its  preferred  site  to  be  the 
Orogrande  site  in  the  southeast  comer  of 
the  White  Sands  Missile  Range,  for 
operational  reason  <>. 
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The  Final  EIS  incorporates  all 
responses  to  the  Draft  EIS,  including 
those  received  from  Federal,  state  and 
local  agencies,  private  citizens,  and 
civic  and  environmental  organizations. 
It  also  includes  additional  specific 
information  developed  for  the  preferred 
site  from  consultations  held  with  the 
U.S.  Fish  and  Wildlife  Service,  in 
accordance  with  the  Endangered 
Species  Act,  and  the  New  Mexico  State 
Historic  Preservation  Office,  in 
accordance  with  the  National  Historic 
Preservation  Act.  The  Final  EIS 
evaluates  the  candidate  sites  and 
identifies  the  Orogrande  site  as  the 
environmentally  preferred  site. 

LEAD  AGENCY:  U.S.  Army  Research 
Laboratory. 

ADDRESSES:  All  interested  parlies  may 
obtain  a  copy  of  the  Final  EIS  by  writing 
to  U.S.  Army  Research  Laboratory, 
Public  Affairs  Office,  2800  Powder  Mill 
Road.  Adelphi,  Maryland  20783-1145. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  Notice  of 

Availability  action  may  be  directed  to 

Mr.  David  Davison  by  calling  (301)  394- 

3590. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army, 

(Enviionment,  Safety  and  Occupational 

Health)  OASA  (I,L&E). 

(FR  Doc.  93-28554  Filed  11-22-93;  8:45  am) 

BILLING  CODE  3710-<»-M 


Defense  Nuclear  Agency 

Privacy  Act  of  1974;  Delete  and  Amend 
Record  Systems 

AGENCY:  Defense  Nuclear  Agency,  DOD. 

ACTION:  Delete  and  amend  record 
systems. 

SUMMARY:  The  Defense  Nuclear  Agency 
proposes  to  delete  two  and  amend  four 
existing  systems  of  records  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended. 

DATES:  The  amendments  will  be 
effective  on  December  23, 1993,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  General 
Coiuisel.  Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandy  Barker  at  (703)  325-7681. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Nuclear  Agency  systems  of 
records  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended,  have  been 


pubhshed  in  the  Federal  Register  and 
are  available  from  the  above  address. 

These  changes  are  necessary  due  to 
the  transfer  (effective  October  1, 1993) 
of  host  management  of  the  Armed 
Forces  Radiobiology  Institute  (AFRRI) 
from  the  Defense  Nuclear  Agency  (DNA) 
to  the  Uniformed  Services  University  of 
the  Health  Sciences  (USUHS),  and 
DNA's  recordkeeping  responsibility  for 
personnel-related  records  of  the  On  Site 
Inspection  Agency.  Therefore,  any 
reference  to  AFRRI  has  been  deleted 
from  the  following  systems  of  record 
notices  which  are  published  below  in 
their  entirety,  as  amended. 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of 
altered  systems  reports. 

Dated:  November  18. 1993. 


Patricia  L  Toppings, 

^temate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS 
HDNA  003 

SYSTEM  name: 

Drug-Free  Workplace  Files  (February 
22,  1993.  58  FR  10550). 

Reason:  This  system  is  cvurently 
covered  under  OPM/GOVT-10  (August 
10.  1992.  57  FR  35722)  and  a  separate 
system  notice  is  no  longer  needed. 

HDNA  009 
SYSTEM  name: 

Personnel  Radiation  Exposiu^ 
Records  (February  22. 1993.  58  FR 
10555). 

Reason:  This  system  has  been 
transferred  with  the  host  management  of 
the  Armed  Forces  Radiobiology 
Research  Institute  from  the  Defense 
Nuclear  Agency  to  the  Uniformed 
Services  University  of  the  Heahh 
Sciences  (USUHS).  Washington 
Headquarters  Service  has  incorporated 
this  system  into  WUSUll,  USUHS 
Radiation  Dosimetry  Records  (February 
22.  1993.  58  FR  10928). 

AMENDMENTS 
HDNA  001 

SYSTEM  NAME: 

Employee  Assistance  Program. 

SYSTEM  LOCATION: 

The  Occupational  Health  Unit, 
Headquarters,  Defense  Nuclear  Agency, 
6801  Telegraph  Road,  Alexandria,  VA 
22310-3398;  the  Qvilian  Personnel 
Office,  Building  20203A,  Kirtland  Air 


Force  Base,  NM  87115-5000;  and  the 
Qvilian  Personnel  Office,  On  Site 
Inspection  Agency,  Dulles  International 
Airport,  Washington,  DC  20041-0498. 

CATEGORIES  OF  INDIV10UALS  COVERED  BY  THE 
SYSTEM: 

All  civilian  employees  in 
appropriated  and  non-appropriated 
fund  activities  who  are  referred  by 
management  for,  or  voluntarily  request, 
counseling  assistance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  records  on  employees  which  are 
maintained  by  counselors,  supervisors, 
and  civilian  personnel  offices,  that 
consist  of  information  on  condition, 
current  status,  and  progress  of 
employees  or  dependents  who  have 
alcohol,  drug,  or  emotional  problems 
(referrals  only). 

AUTHORriY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Drug  Abuse  Office  and  Treatment  Act 
of  1972,  as  amended  by  Pub.L.  93-282 
(21  U.S.C.  1175);  Subchapter  A  of 
Chapter  I,  Title  42,  Code  of  Federal 
Regulations;  Chapter  43  of  5  U.S.C;  and 
E.O.  9397. 

PURPOSE(S): 

For  use  by  the  Drug  and  Alcohol 
Abuse  Coordinator  in  referring 
individuals  for  coimseling  and  by 
management  officials  for  follow-up 
actions. 

ROUnNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  vmder  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

In  order  to  comply  with  provisions  of 
42  U.S.C.  290dd-3  and  290ee-3.  the 
DNA  'Blanket  Routine  Uses'  do  not 
apply  to  this  system  of  records. 

Records  in  this  system  may  not  be 
disclosed  without  die  prior  written 
consent  of  such  patient,  imless  the 
disclosure  would  be: 

To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency. 

To  qualified  personnel  for  the 
purpose  of  conducting  scientific 
research,  management  audits,  financial 
audits,  or  program  evaluation,  but  such 
personnel  may  not  identify,  directly  or 
indirectly,  any  individual  patient  in  any 
report  of  such  research,  audit,  or 
evaluation,  or  otherwise  disclose  patient 
identities  in  any  manner;  and 

If  authorized  by  an  appropriate  order 
of  a  court  of  competent  jurisdiction 
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granted  after  application  showing  good 
cause  therefor. 

P0UC1ES  ANO  PfUCnCES  FOR  STOWNO, 
REmSVINQ,  ACCESSmO,  RETAINmO  ANO 

disposinq  of  records  in  the  system: 

storage: 

Case  records  are  stored  in  paper  file 
folders. 

retrievabiuty: 

Retrieved  by  tl\e  individuals  Social 
Security  Number. 

SAFEGUARDS: 

Buildings  are  protected  by  security 
guards  and  an  intrusion  alarm  system. 
Records  are  maintained  in  locked 
security  containers  accessible  only  to 
personnel  who  are  properly  screened, 
cleared  and  trained. 

RETENTION  ANO  DISPOSAL: 

Records  are  purged  of  identifying 
information  within  five  years  after 
termination  of  counseling  or  destroyed 
when  they  are  no  longer  useful. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

For  Headquarters.  Defense  Nuclear 
Agency  contact  the  Occupational  Health 
Nurse,  Occupational  Health  Unit, 
Headquarters.  Defense  Nuclear  Agency, 
6801  Telegraph  Road.  Alexandria.  VA 
22310-3398. 

For  Field  Commands,  DNA  contact 
the  Civilian  Personnel  Officer,  Kirtland 
Air  Force  Base.  NM  87115-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
appropriate  system  manager. 

The  letter  should  contain  the  full 
name.  Social  Security  Number,  and 
signature  of  the  requester  and  the 
approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  appropriate 
system  manager. 

The  letter  should  contain  the  full 
name,  Social  Security  Number,  and 
signature  of  the  requester  and  the 
approximate  period  of  Ume,  by  date, 
during  which  the  case  record  was 
developed. 

CONTESTINQ  RECORD  PROCEDURES: 

The  DNA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DNA  Instruction 


5400.11A;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

Counselors,  other  officials, 
individuals  or  practitioners,  and  other 
agencies  both  in  and  outside  of 
Giovemment. 

EXEMPTX>NS  CLAIMED  FOR  THE  SYSTEM: 

None. 
HNOA  002 
SYSTEM  NAME: 

Employee  Relations. 

SYSTEM  location: 

Civilian  Personnel  Management 
Division.  Manpower  Management  and 
Personnel,  Conmiand  Services 
Directorate.  Headquarters.  Defense 
Nuclear  Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398;  the 
Civilian  Personnel  Office,  Building 
20203A.  iOrtland  Air  Force  Base,  NM 
87115-5000;  and  the  Civilian  Personnel 
Office,  On  Site  Inspection  Agency, 
Dulles  International  Airport, 
Washington,  DC  20041-0498. 

categories  of  indiviouals  covered  by  the 

SYSTEM: 

Civihan  employees  and  former 
employees  paid  from  appropriated 
funds  serving  under  career,  career- 
conditional,  temporary  and  excepted 
service  appointments  on  whom 
suitability,  discipline,  grievance,  and 
appeal  records  exist. 

categories  of  records  in  the  SYSTEM: 

Documents  and  information 
pertaining  to  discipline,  grievances,  and 
appeals. 

authority  for  maintenance  of  the  system: 
5  U.S.C.  1302,  3301,  3302.  7301;  E.O. 
11222;  E.O.  11557;  E.O.  11491. 

PURPOSE(S): 

For  use  by  agency  officials  and 
employees  in  the  performance  of  their 
official  duties  related  to  management  of 
civilian  employees  and  the  processing, 
administration  and  adjudication  of 
discipline,  grievances,  suitability  and 
appeals. 

ROunNE  uses  of  records  maintained  in  the 

SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Appeals  examiners  of  the  Merit 
Systems  Protection  Board  to  adjudicate 
appeals, 

the  Comptroller  General  o;  his 
authorized  representatives  and  the 
Attorney  General  of  the  United  States  or 
his  authorized  representatives  in 
connection  with  grievances, 
disciplinary  actions,  suitability,  and 
appeals.  Federal  Labor  Relations 
officials  in  the  performance  of  official 
duties. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DNA's  compilation 
of  system  of  records  notices  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  folders. 

RETRIEVABUmr: 

Retrieved  alphabetically  by  last  name 


of  individual. 

SAFEGUARDS: 

Buildings  are  protected  by  security 
guards  and  an  intrusion  alarm  system. 
Records  are  maintained  in  locked 
security  containers  in  a  locked  room 
accessible  only  to  personnel  who  are 
properly  screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  upon 
separation  of  the  employee  from  the 
agency  or  in  accordance  with 
appropriate  records  disposal  schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

For  Headquarters,  Defense  Nuclear 
Agency  contact  the  Civilian  Personnel 
Officer,  Headquarters,  Defense  Nuclear 
Agency,  6801  Telegraph  Road. 
Alexandria,  VA  22310-3398. 

For  Field  Commands,  DNA  contact 
the  Civilian  Personnel  Officer,  Kirtland 
Air  Force  Base,  NM  87115-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  wTitten  inquiries  to  the 
appropriate  system  manager. 

The  letter  should  contain  the  full 
name  and  signature  of  the  requester  and 
the  approximate  period  of  time,  by  date 
during  which  the  case  record  was 
developed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  appropriate 
system  manager. 
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CONTESTIMa  NCCOnO  MOCSOUHES: 

The  DNA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DNA  instruction 
5400.11A;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters. 
Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria.  VA  22310- 
3398. 

RECORD  SOUNCf  CATEQONKS: 

Supervisors  or  other  appointed 
ofRcials  designated  for  this  purpose. 

EXEMPDONS  CUUMB)  KW  THE  SYSTEM: 

None. 

HONA  005 

SYSTEM  name: 

Manpower/Personnel  Management 
System. 

SYSTEM  location: 

Primary  location  is  at  the  Manpower 

Management  and  Personnel.  Command 
Services  Directorate,  Headquarters, 
Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

Secondary  locations  exist  at  the 
following  DNA  subordinate  commands: 
Field  Command.  Defense  Nuclear 
Agency.  Building  20364,  Kirtland  Air 
Force  Base,  NM  87115-5000; 

Civilian  Personnel  Office,  On  Site 
Inspection  Agency,  Dulles  International 
Airport,  Washington,  DC  20041-0498; 
and 

the  Defense  Nuclear  Agency.  Las 
Vegas.  NV  89193-8539. 

CATEGORtES  OF  INtXVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  military  or  civilian, 
employed  by  DNA,  and  all  On  Site 
Inspection  Agency  civilian  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  the  following 
information  on  all  personnel  assigned  to 
DNA:  Soci.  1  Security  Number;  agency; 
employee  name;  birth  date;  veteran's 
preference;  tenure  group;  service 
computation  date;  federal  employees 
group  life  insurance;  retirement  code; 
nature  of  action  code;  effective  date  of 
action;  position  number,  pay  plan; 
occupation  code;  functional 
classification  code;  grade;  step;  pay 
basis,  salary;  supervisory  position; 
location  code/duty  station;  position 
occupied;  work  schedule;  pay  rate 
determinant;  sex;  citizen  status;  date 
entered  present  grade;  date  entered 
present  step;  separation  date;  reason  for 
separation  (quit  code);  cost  center; 
academic  discipline;  career  conditional 


appointment  date  (conversion  to  career); 
education  level;  degree  date;  purpose  of 
training;  type  of  trailing;  source  of 
training;  special  interest;  direct  cost; 
indirect  cost;  date  of  completion;  on- 
duty  hours;  off-duty  hours;  JTD 
paragraph  number;  JTD  line  number; 
competitive  level;  military  service 
retirement  date;  uniformed  service;  joint 
specialty  officer;  service  position 
number;  career  status;  officer  evaluation 
report  date  (Army  only);  highest 
professional  military  education;  rank; 
grade;  status  of  incumbent  in  Personnel 
Reliability  Program  (PRP);  date  of  latest 
PRP  certification;'  promotion  sequence 
number;  service  commissioned 
(military);  service  pay  grande  (rank); 
Agency  sub-element  code;  submitting 
office  number;  retired  military  code; 
bureau;  unit  identification  code; 
program  element  code;  civil  function 
code;  guard/reserve  technician; 
appropriation  code;  active/ inactive 
strength  designation;  work  center  code; 
projected  vacancy  date;  targeted  grade; 
position  title;  date  of  last  equivalent 
increase;  fair  labor  standards  act 
designator;  health  benefits  enrollment 
code;  type  and  date  of  incentive  award; 
civil  service  or  other  legal  authority; 
date  probationary  period  begins; 
performance  rating;  due  date  for  future 
action;  position  tenure;  leave  category; 
personnel  authorized;  projected 
personnel  requirement;  special 
experience  identifies;  additional  duties; 
manpower  track:  facility;  branch  of 
service;  date  of  rank;  primary/Alternate 
specialty;  control  specialty;  last  OER/ 
EER;  total  commissioned  service  date; 
total  active  service  date;  date  of  arrival; 
projected  rotation  date;  security 
clearance;  marital  status;  spouse's  name; 
dependents;  address  (Number  and 
street,  city,  state,  Zip  Code);  phones 
(home  and  duty);  handicap  code; 
minority  group  designator;  aggregate 
program  element  code;  position 
indicator;  academic  degree 
requirements;  directorate/department, 
division,  branch,  and  section  office 
titles;  service  authorization  position 
number;  physical  profile;  nature  of 
action  code  No.  2;  annuitant  indicator; 
Vietnam  veteran;  entered  present 
position;  future  action  type;  agency 
submitting  element;  submitting  office 
code;  merit  pay  designator;  bargaining 
unit  designator;  old  Social  Security 
Number;  course  title  host;  tuition; 
Transportation  Per  Diem;  hourly  rate; 
training  grade  level;  administrative  cost; 
type  of  career  training  program. 

AUTNOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  302,  4103;  Pub.  L.  89- 
554.  September  8, 1966;  and  E.O.  9397. 


FtMPOSE(S): 

For  use  by  officials  and  employees  of 
the  E)efBnM  Nuclear  Agency  in  the 
performance  of  their  omdal  duties 
related  to  the  management  of  civilian 
and  military  employee  programs  and  for 
preparation  and  publication  of 
personnel  rosters  to  facilitate 
communications/contact  for  official,  or 
emergency  purposes. 

To  compile  and  consolidate  reports 
relating  to  manpower  authorization/ 
assigned  strengths  and  to  record 
personnel  data  and  use  that  data  to 
compile  information  as  required  by 
management  officials  within  the  agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.C.  552a(b)(3)  as  follows: 

Representatives  of  the  Merit  Systems 
Protection  Board  on  matters  relating  to 
the  inspection,  survey,  audit  or 
evaluation  of  the  civilian  programs  or 
such  other  matters  under  the 
jurisdiction  of  that  organization. 

The  Comptroller  General  or  any  of  his 
authorized  representatives  in  the  course 
of  performance  of  duties  of  the  General 
Accounting  Office  relating  to  civilian 
programs. 

Duly  appointed  Hearing  Examiners  or 
Arbitrators  for  the  purpose  of 
conducting  hearings  in  connection  with 
an  employee  grievance. 

The  'Blanket  Routine  Uses'  published 
at  beginning  of  DNA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STOHWQ, 
RETRIEVINQ,  ACCESStNQ,  RETAWMQ  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
magnetic  tapes,  discs,  computer 
printouts,  and  on  punched  cards. 
Manual  records  are  stored  in  paper  file 
folders  and  card  file  boxes. 

retrievaouty: 

Automated  records  are  retrieved  by 
employee  name,  Social  Security 
Number  or  Position  Service  Number 
(PSN).  Manual  records  are  retrieved  by 
employee's  last  name  and  PSN. 

SAFEGUARDS: 

The  computer  facility  and  data  base 
are  located  in  a  restricted  area  accessible 
only  to  authorized  personnel  that  are 
properly  screened,  cleared,  and  trained. 
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Terminal  users  are  within  a  restricted 
area.  Use  of  these  terminals  are  by 
authorized  personnel  who  have  a  need 
to  acquire  data  from  the  database. 
Terminal  users  are  cleared,  provided 
proper  training  and  are  assigned  a 
password/code  to  retrieve  data.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  personnel 
having  a  need  to  know.  Buildings  are 
protected  by  seciirity  guards  and  is 
protected  by  an  intrusion  alarm  system. 

RETENTION  AND  DISPOSAL: 

Computer  magnetic  tapes  are 
permanent.  Manpower's  manual  records 
are  maintained  indefinitely  and  all 
personnel  manual  records  are  kept  until 
the  employee  departs.  Monthly  reports 
are  destroyed  at  the  end  of  each  fiscal 
year;  annual  reports  are  retained  in  5- 
year  blocks,  transferred  to  the 
Washington  National  Records  Center, 
and  offered  to  National  Archives  and 
Records  Administration  20  years  after 
cutoff. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Director,  Manpower 
Management  and  Personnel.  Command 
Services  Directorate.  Headquarters. 
Defense  Nuclear  Agency.  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Assistant  Director,  Manpower 
Management  and  Personnel,  Command 
Services  Directorate,  Headquarters. 
Defense  Nuclear  Agency,  6801 
Telegraph  Road.  Alexandria.  VA  22310- 
3398. 

The  letter  should  contain  the  full 
name  and  signatiu^  of  the  requester  and 
the  approximate  period  of  time,  by  date, 
during  which  the  record  was  developed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Assistant 
Director.  Manpower  Management  and 
Personnel,  Command  Services 
Directorate,  Headquarters,  Defense 
Nuclear  Agency.  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

Written  requests  for  information 
should  contain  the  full  name  of 
individual.  For  personal  visits,  the 
individual  should  provide  military  or 
dviUan  identification  card. 

CONTESTINQ  RECORD  PROCEDURES: 

The  DNA  rules  for  accessing  records 
and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  pubUshed  In  DNA  Instruction 
5400.11A:  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel.  Headquarters, 
Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

Information  is  extracted  from  military 
and  civilian  personnel  records.  Joint 
Manpower  Program  documents  and 
voliuitarily  submitted  by  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
HDNA  007 
SYSTEM  NAME: 

Security  Operations. 

SYSTEM  LOCATKMH: 

Security  Operations  Division. 
Intelligence  and  Seairity,  Command 
Services  Directorate,  Headquarters, 
Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

System  also  exists  at  the  follovnng 
subordinate  command:  Seciuity 
Division.  Field  Command,  Defense 
Nuclear  Agency,  Kirtland  Air  Force 
Base,  Albuquerque,  NM  87115-5000. 

CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

All  military  and  civilian  personnel 
assigned  to,  or  employed  by 
Headquarters.  Defense  Nuclear  Agency 
(DNA);  and  the  Field  Command, 
Defense  Nuclear  Agency  (FCDNA). 

Other  U.S.  Government  personnel, 
U.S.  Government  contractors,  foreign 
government  representatives,  and  visitors 
from  foreign  countries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name;  Social  Seciuity  Niunber;  date 
and  place  of  birth;  height;  weight;  hair/ 
eye  color;  citizenship;  grade/rank; 
service;  organization;  seciuity  clearance; 
date  of  clearance;  basis  special  accesses; 
courier  authorization;  continuous  access 
roster  expiration  date;  badge  number; 
vehicle  ID  and  sticker  Number;  special 
intelligence  access;  expiration  date; 
agency;  billet  number;  list  of  badges/ 
passes  issued;  list  of  keys  issued; 
conference  title;  conference  duties; 
location;  Department  of  Defense  Form 
398  'Statement  of  Personal  History;' 
Reports  of  Investigation;  security 
incident  files;  visit  requests;  conference 
rosters;  clearance  and  special  access 
rosters;  picture  identification;  and 
correspondence  concerning 
adjudication/passing  of  clearances. 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

E.0. 10450,  Security  Requirements  for 
Government  Employment,  27  April 
1953,  as  amended  by  E.O.s  10491, 
10531. 10548, 10558,  11605.  and  11785; 
E.0. 12065,  'National  Security 
Information,'  28  June  1978;  Section  21 
of  the  Internal  Security  Act  of  1950 
(Pub.  L.  831);  Section  145  of  the  Atomic 
Energy  Act  of  1954,  as  amended  by  Pub. 
L.  83-703,  42  U.S.C.  2185;  and  E.O. 
9397. 

PURPOSE(S): 

For  use  by  officials  and  employees  of 
the  Defense  Nuclear  Agency  and  other 
DoD  Components  in  the  performance  of 
their  official  duties  related  to 
determining  the  eligibiUty  of 
individuals  for  access  to  classified 
information,  access  to  buildings  and 
facilities,  or  to  conferences  over  which 
DNA  has  security  responsibility. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Rivacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Officials  and  employees  of 
Government  contractors  and  other 
Government  agencies  in  the 
performance  of  their  official  duties 
related  to  the  screening  and  selection  of 
individuals  for  security  clearances  and/ 
or  special  authorizations,  access  to 
facilities  or  attendance  at  conferences. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DNA's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
magnetic  tapes,  discs,  computer 
printouts,  and/or  hard  drives,  Manual 
records  are  stored  in  paper  file  folders. 
card  files  and  paper  rosters. 

RETRIEVABILrTY: 

Automated  records  are  retrieved  by 
individual's  last  name,  confersnce  title, 
and  by  type  of  badge  issued.  Manual 
records  are  retrieved  by  individuals  last 
name,  organization  or  subject  file. 

SAFEGUARDS: 

The  computer  facility  and  terminals 
are  located  in  restricted  areas  accessible 
only  to  authorized  personnel.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  persons 
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with  an  official  need  to  know.  Buildings 
are  protected  by  secxirity  guards  and  an 
intrusion  alarm  system. 

RETENTION  AND  mSPOSAL: 

Computer  records  on  individuals  are 
erased  upon  termination  of  an 
individual's  affiliation  with  DNA  and 
FCDNA;  personnel  security  files  are 
destroyed  within  thirty  days  from  the 
date  of  termination  of  an  individual's 
employment,  assignment  or  affiliation 
vrith  DNA  or  FCDNA.  Manual  records  or 
conference  attendees,  visitors,  and  visit 
certifications  to  other  agencies  are 
maintained  for  two  years  and  destroyed. 
Security  incident  files  are  retained  for 
two  years  unless  they  concern 
compromise  of  classified  information,  in 
which  case  they  may  be  retained 
permanently. 

SYSTEM  MAKAOEiyS)  AND  AOORCSS: 

For  Headquarters  DNA  contact  the 
Assistant  Director,  Intelligence  and 
Security,  Command  Services 
Directorate,  Headquarters.  E)efense 
Nuclear  Agency.  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

For  Field  Commands,  DNA  contact 
the  Chief.  Security  Division,  Field 
Command.  Defense  Nuclear  Agency, 
Kirtland  Air  Force  Base.  NM  871 15- 
5000. 

NOTIFICATION  PRCCCOURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  Inquiries  to  the 
appropriate  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Individu-i's  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  appropriate 
system  manager. 

Written  requests  for  information 
should  contain  the  full  name,  home 
address,  Social  Security  .Number,  date 
and  place  of  birth.  For  personal  visits, 
the  individual  must  be  able  to  provide 
identification  showing  full  name,  date 
and  place  of  birth,  and  their  Social 
Security  Number. 

CONTESTINQ  RECORD  PROCEDURES: 

The  DNA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  detenninations 
are  published  in  DNA  Instruction 
5400.11A;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Nn'-lear  Agency,  6801 
Telegraph  i\jad,  Alexandria.  VA  22310- 
3398. 


RECONO  SOURCf  CATEQORKS: 

Information  is  extracted  from  military 
and  civilian  personnel  records, 
investigative  files,  and  voluntiffily 
submitted  by  individual. 

EXEHPT10M8  CLAMBI  FOR  THE  system: 

Part  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C 
552a(k)(5),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C  S53(b)(l), 
(2),  and  (3),  (c)  and  (e)  and  published  In 
32  CFR  part  318.  For  additional 
information  contact  the  system  manager. 

[FR  Doc.  93-28695  Filed  11-22-93;  8:45  ami 

MLUNO  COOe  S00»-04-F 


DEPARTMENT  OP  EDUCATION 

Indian  Education  National  Advtaory 
Council;  Meeting 

AGENCY:  National  Advisory  Coumdl  on 
Indian  Education,  Education. 
ACTION:  Notice  of  cancellation. 


SUMMARY:  This  announcement  is  to 
notify  to  the  public  of  the  cancellation 
of  a  meeting  of  the  National  Advisory 
Council  on  Indian  Education.  Notice  for 
this  meeting  was  originally  published  in 
the  Federal  Register,  Volume  58,  page 
58854  on  Thursday.  November  4, 1993. 
The  National  Advisory  Council  on 
Indian  Education  was  originally 
scheduled  to  meet  November  29-30, 
1993.  in  Reno,  Nevada.  A  notice  will  be 
published  when  the  meeting  is 
rescheduled. 

Dated:  November  18, 1993. 
lohn  W.  Cheek, 

Acting  Diiector,  National  Advisory  Council 

on  Indian  Education. 

(FR  Doc  93-28791  Filed  11-22-93;  8.45  am] 

BILLMQ  COOe  400»-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Notice  of  Meeting  or  Quality  Metrics 

summary:  The  U.S.  Department  of 
Energy's  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE)  is  holding  a 
meeting  on  the  topic  of  "quafity 
metrics."  Representatives  fit)m  various 
organizations  have  been  invited  to 
provide  their  views  and  thoughts 
concerning  this  issue. 
DATES:  The  meeting  will  be  held  on 
December  8, 1993,  at  the  Rosslyn  West 
Park  Hotel,  1900  Fort  Myer  Drive, 


Arlington,  VA  22209.  beginning  at  9 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Murray  Liebman,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy.  EE-1. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-9220. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  provide  the 
Office  of  Energy  Efficiency  and 
Renewable  Energy  with  the  opportunity 
to  hear  views  and  opinions  from  various 
persons  and  stakeholder  organizations 
on  the  development  and  application  of 
performance  measures  for  EE's 
programs.  The  quality  metrics  (QM) 
process  will  enable  EE  to  measure  and 
prioritize  its  program  activities. 
Strategic  plans  and  objectives  will  be 
translated  into  an  analytical  framework 
for  measuring  and  evaluating  EE 
program  priorities.  In  addition,  the 
process  vnll  ensure  that  EE's  programs 
comphment  the  Department's  mission, 
goals  and  objectives.  Members  of  the 
public  who  do  not  receive  a  specific 
invitation  to  participate  In  the  meeting 
will  be  given  an  opportimity  to  observe 
the  meeting  to  the  extent  that  there  is 
room  to  accommodate  them. 

Issued  in  Washington,  DC  on  November  18, 
1993. 

Frank  Stewart, 

Acting  Assistant  Sacntary.  Office  of  Energy 
Efficiency  and  Renewable  Energy. 
fFR  Doc  93-28788  Filed  11-22-03;  8:45  ami 
BIUJNOCOOC  Mso-ei-« 


[Energy  Research  FbMmclal  Assistance 
Program  Notice  94-06] 

Office  of  Science  Education  and 
Technical  Information;  Experimental 
Program  to  Stimulate  CompetiUve 
Research  (EPSCoR) 

AGENCY:  U.S.  Department  of  Enerjry 
(DOE). 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Science 
Education  and  Technical  Information 
(ET)  of  the  U.S.  Department  of  Energy 
(DOE),  in  keeping  with  its  energy- 
related  mission  to  assist  in 
strengthening  the  Nation's  human 
resource  inftastnicture  through  the 
support  of  science,  engineering,  and 
mathematics  education  at  all  levels  of 
education,  announces  its  interest  in 
receiving  applications  from  eligible 
States  for  the  support  of  the  DOEJ 
EPSCoR  Program.  The  purpose  of  the 
DOE/EPSCoR  Program  is  to  enhance  the 
capabilities  of  designated  States  to 
conduct  nationally  competitive  energy- 
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related  research  and  to  develop  science 
and  engineering  manpower  in  energy- 
related  areas  to  meet  current  and  future 
needs  in  those  areas.  Subject  to 
availability  of  funds,  approximately  $7 
million  will  be  available  for  awards 
under  the  DOE/EPSCoR  Program  in  FY 
1994  for  collaborative  research  and 
manpower  development  in  energy- 
related  science  and  engineering 
disciplines. 

DATES:  Applications  under  this  Notice 
should  be  received  by  4:30  p.m.  Eastern 
Standard  Time.  February  2. 1994. 
ADDRESSES:  Application  materials  are 
available  from  the  Office  of  Science 
Education  and  Technical  Information. 
ET-31. 1000  Independence  Avenue 
SW..  Washington.  DC  20585.  Telephone 
requests  for  appUcation  materials  may 
be  made  by  calling  (202)  586-8949.  The 
completed  applications  referencing 
Program  Notice  94-06  must  be 
submitted  to:  U.S.  Department  of 
Energy.  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division,  ER-64,  room  F- 
220,  Washington,  DC  20585,  ATTN: 
Program  Notice  94-06.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874.  Telephone  and  telefax  numbers 
must  also  be  included  in  any 
application. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donna  J.  Prokop,  DOE/EPSCoR  Program 
Manager,  Office  of  Science  Education 
and  Technical  Information,  ET-31.  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  She  may  be  reached  by 
telephone  on  (202)  586-8949,  fax:  (202) 
586-0019. 

SUPPLEMENTARY  INFORMATION:  The  House 
and  Senate  reports  accompanying  the 
FY  1994  Energy  and  Water  Development 
Appropriation  Bill  (H.R.  Rep.  No.  135, 
103rd  Cong.,  1st  Sess.,  pg.  88.  and  S. 
Rep.  No.  147, 103rd  Cong.,  1st  Sess.,  pg. 
97,  respectively)  recommended  that  $7 
milhon  be  committed  to  continuing  the 
DOE/EPSCoR  program.  In  accordance 
with  10  CFR  600.7(b)(1),  and  to  be 
consistent  with  the  Congressionally 
recognized  limitations.  DOE  has 
decided  to  continue  to  restrict  eligibility 
to  the  following  States  and  Territory: 
Alabama,  Arkansas,  Idaho,  Kansas, 
Kentucky,  Louisiana.  Maine, 
Mississippi,  Montana,  Nebraska, 
Nevada.  North  Dakota,  Oklahoma,  South 
Carolina,  South  Dakota,  Vermont,  West 


Virginia.  Wyoming,  and  the 
Commonwealth  of  Puerto  Rico. 

Awards  issued  under  this  Notice  will 
implement  plans  formulated  under  the 
previously  awarded  DOE/EPSCoR 
planning  grants.  New  awards  will 
provide  funding  for  state  management 
and  coordination,  research 
collaboration,  human  resource 
development  activities  and  traineeship 
activities.  Approximately  three  to  four 
new  awards  will  be  issued  for  a  two- 
year  period  and  up  to  a  maximum  of 
$1.25  milhon  each  for  management  and 
coordination,  research  collaboration, 
and  human  resource  development 
activities.  In  addition,  an  optional 
award  is  available  for  a  two-year  period 
at  a  maximum  of  $250,000  for 
traineeships.  The  traineeship  award 
must  be  tied  to  an  identified  DOE' 
technical  research  area  of  interest,  /^y 
remaining  balance  of  the  estimated  $7 
million  will  be  used  to  award  funds  to 
enable  unsuccessful  DOE/EPSCoR  state 
committees  to  upgrade  and  refine  state 
energy-related  plans. 

In  addition,  as  a  tangible  measure  of 
an  apphcant's  commitment  to  the 
objectives  of  the  DOE/EPSCoR  program, 
cost-sharing  on  a  one-to-one  ratio  is  a 
requirement  of  this  program,  except  for 
the  DOE/EPSCoR  traineeships. 
Therefore,  each  application  submitted 
requesting  support  from  DOE  under  this 
Notice  must  provide,  from  non-Federal 
funds,  an  amount  equal  to  the  amount 
awarded  by  the  DOE;  i.e..  for  every 
dollar  provided  by  DOE,  the  recipient 
must  provide  a  dollar  from  non-Federal 
sources  for  the  project. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation,  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  in  10  CFR  part 
605.  The  Catalog  of  Federal  Domestic 
Assistance  number  of  this  program  is 
81.049. 
D.O.  Mayhew. 

Director,  Office  of  Management,  Office  of 
Energy  Research. 

(FR  Doc.  93-28706  Filed  11-22-93;  8:45  am) 

BILUNQ  CODE  MS0-01-P 


ACTION:  Notice. 


Notice  of  Public  Meeting  to  Discuss 
Comments  Received  on  the 
Preapproval  Environmental 
Assessment  for  Interim  Storage  of 
Plutonium  Components  at  Pantex 
Plant.  Amariilo,  TX 

AGENCY:  United  States  Department  of 
Energy  (DOE). 


SUMMARY:  The  United  States  Department 
of  Energy  has  scheduled  a  public 
meeting  in  Amariilo,  Texas,  on  Monday. 
December  6, 1993,  to  discuss  comments 
received  from  the  State  of  Texas  and 
stakeholders  on  the  preapproval 
Environmental  Assessment  for  Interim 
Storage  of  Plutonium  Components  at 
Pantex  Plant,  Amariilo,  Texas.  The 
Pantex  Plant,  located  17  miles  northeast 
of  Amariilo,  Texas,  is  the  United  States' 
only  nuclear  weapons  assembly  and 
disassembly  facility.  It  is  being 
considered  for  expanded  interim  storage 
capacity  for  plutonium  components 
removed  from  dismantled  nuclear 
weapons. 

DATES  AND  ADDRESSES:  The  public 
meeting  will  be  held  at  the  Amariilo 
Radisson  Hotel,  1-40  West  and  Lakeside 
Drive,  Amariilo,  Texas,  79104  from  9 
a.m.  to  9  p.  m.,  Monday,  December  6. 
1993. 

FOR  FURTHER  INFORMATION  OR  FOR  A  COPY 
OF  THE  ENVIRONMENTAL  ASSESSMENT  AND 
COMMENT  RESPONSE  DOCUMENT  CONTACT: 

Thomas  Walton.  Public  Affairs  Officer, 
Amariilo  Area  Office,  P.O.  Box  30030, 
Amariilo,  Texas  79120,  (806)  477-3120. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Department  of  Energy  National 
Environmental  Policy  Act  Implementing 
Procedures  (10  CFR  1021.301),  the 
Department  is  required  to  provide 
Environmental  Assessments  for  review 
prior  to  approval  to  the  host  State(s)  and 
Indian  Tribes.  A  copy  of  an  earlier 
version  of  this  preapproval 
Environmental  Assessment  was 
provided  to  the  State  of  Texas  in 
December  1992.  Subsequently,  the  State 
provided  the  preapproval 
Environmental  Assessment  to  interested 
and  affected  members  of  the  public. 
State  and  public  comments  on  the 
preapproval  Environmental  Assessment 
were  transmitted  to  the  Department  for 
consideration.  At  that  time,  the  State 
also  requested  that  the  Department  of 
Energ}-  hold  a  pubUc  meeting  to  discuss 
the  Department's  resolution  of 
comments. 

On  November  11,  1993,  Secretary  of 
Energy  Hazel  O'Leary  provided  copies 
of  the  preapproval  Environmental 
Assessment,  which  has  been  revised  on 
the  basis  of  the  comments  received,  and 
comment  response  document  to  State 
Officials  and  members  of  the  public.  In 
addition,  a  copy  of  that  Environmental 
Assessment  and  the  comment  response 
dociunent  was  mailed  to  each  member 
of  the  public  who  provided  comments 
on  the  original  preapproval 
Environmental  Assessment.  Copies  of 
the  Environmental  Assessment  and 
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comment  response  document  also  were 
placed  in  the  following  local 
Department  of  Energy  Reading  Rooms: 
U.S.  Department  of  Energy  Reading 

Room.  Amarillo  College,  Lynn  Library 

and  Learning  Center,  P.O.  Box  447, 

Amarillo,  Texas  79178,  Phone:  (806) 

371-5400. 
U.S.  Department  of  Energy  Reading 

Room,  Carson  County  Library.  P.O. 

Box  339.  Panhandle.  Texas  79068. 

Phone:  (806)  537-3742. 

The  purpose  of  the  meeting  is  to 
provide  the  State  and  stakeholders  an 
opportunity  to  discuss  the  revised 
Environmental  Assessment  and  the 
Department's  resolution  of  comments. 
All  interested  and  affected  individuals 
are  invited  to  participate  in  the  public 
meeting  which  will  be  held  at  the 
Amarillo  Radisson  Hotel.  Amarillo. 
Texas,  from  9  a.m.  to  9  p.m.  on  Monday. 
December  6. 1993.  During  the  morning 
and  afternoon  sessions  (9  a.m.  to  5 
p.m.),  the  Department  proposes  to 
discuss  speciBc  technical  issues  raised 
in  comments  on  the  Environmental 
Assessment.  During  the  evening  session 
(6  p.m.  to  9  p.m.),  the  morning  and 
afternoon  sessions  will  be  summarized 
and  the  public  will  have  further 
opportunity  to  ask  questions  and  to 
discuss  the  Environmental  Assessment. 
Department  of  Energy  officials  will  be 
present  and  available  to  answer 
questions. 

Issued  in  Washington,  DC.  on  November 
18. 1993. 

T«r«  OTooIe, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

IFR  Doc.  93-28751  Filed  11-22-93,  8  45  am) 

BAUNC  CODE  MSe-01-» 


Waste  Isolation  Pilot  Plant  Land 
Management  Plan 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  of  Energy 
(DOE)  has  prepared  and  issued  a  plan 
for  the  management  of  the  withdrawrn 
land  at  the  Waste  Isolation  Pilot  Plant 
(WIPP)  until  the  decommissioning 
phase.  In  so  doing,  it  is  the  intent  of  the 
land  management  plan  to  manage  the 
withdrawal  area  under  the  traditional 
multiple-use  concept  and  to  minimize. 
to  the  extent  possible,  land  use 
restrictions.  In  it  not  the  intent  of  the 
DOE  to  manage  the  area  as  a  WIPP 
exclusive-use  area.  The  plan  is  available 
upon  request. 

ADDRESSES:  The  plan  is  available  at  the 
Public  Reading  Room  (room  lE-190), 
U.S.  Department  of  Energy.  1000 


Independence  Avenue.  SW., 
Washington,  DC  20585,  Monday-Friday, 
excluding  Federal  boUdays.  Copies  of 
the  report  have  also  been  placed  in  the 
following  WIPP  reading  rooms:  WIPP 
Public  Reading  Room,  National  Atomic 
Museum.  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office,  P.O. 
Box  5400,  Albuquerque,  New  Mexico 
87115;  Thomas  Brannigan  Memorial 
Library,  200  E.  Picacho,  Las  Cruces. 
New  Mexico  88005;  New  Mexico  State 
Library.  325  Don  Caspar,  Santa  Fe,  New 
Mexico  87503;  Pannell  Library,  New 
Mexico  Junior  College.  5317  Lovington 
Highway.  Hobbs.  New  Mexico  88240; 
Carlsbad  Public  Library.  101  S. 
Halagueno.  Carlsbad.  New  Mexico 
88220;  Zimmerman  Library, 
Government  Publications  Department. 
University  of  New  Mexico. 
Albuquerque.  New  Mexico  87138;  and 
Martin  Speare  Memorial  Library.  New 
Mexico  Tech,  Campus  Station,  Socorro, 
New  Mexico  87801. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patty  Baratti-Sallani,  Waste  Isolation 
Pilot  Plant  Project  Site  Office,  U.S. 
Department  of  Energy,  P.O.  Box  3090, 
Carlsbad,  New  Mexico  88220,  at  (505) 
234-7337. 

SUPPLEMENTARY  INFORMATION:  WIPP  is  a 
research  and  development  facility 
located  in  Southeastern  New  Mexico 
with  the  mission  of  demonstrating  the 
safe  shipment  and  disposal  of 
radioactive  wastes  resulting  from 
defense  activities  and  programs  of  the 
United  States.  This  plan,  a  requirement 
of  section  4(b)(1)  of  the  WIPP  Land 
Withdrawal  Act  (Pub.  L.  102-579),  has 
been  prepared  in  consultation  with  the 
Bureau  of  Land  Management  (BLM)  and 
the  State  of  New  Mexico.  In  addition, 
two  pubUc  information  meetings  were 
held  in  July  1993  to  brief  the  public  and 
to  answer  any  questions.  As  a 
complement  to  this  land  management 
plan,  a  Memorandum  of  Understanding 
(MOU)  shall  be  executed  between  the 
DOE  and  the  BLM,  as  required  by 
Section  4(d)  of  the  Act.  This  MOU  will 
also  be  made  available  in  the 
aforementioned  reading  rooms.  This 
MOU,  which  wrill  remain  in  effect  until 
the  end  of  the  decommissioning  phase, 
will  serve  to  implement  the 
management  plan. 

Issued  in  Washington,  DC,  on  November  2, 
1993. 

Thomas  P.  Grumbly, 

Assistant  Secntaryfor  Environmental 
Restoration  and  Waste  Management. 
(PR  Doc.  93-28705  Filed  11-22-93;  8:45  am] 
BlUmO  CODE  MSO-01-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

Office  of  Reaearch  and  Development 
[FRL-4805-3] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Mettiods;  Equivalent 
Method  Designation 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  part  53,  has 
designated  another  equivalent  method 
for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air.  The  new  designated 
method  is  identified  as  follows: 

EQI^1193-094.  "Determination  of  Lead 
Concentration  in  Ambient  Particulate  Matter 
by  Inductively  Coupled  Argon  Plasma 
Optical  Emission  Spectrometry  (Stale  of 
Illinois)." 

The  applicant's  request  for  an 
equivalent  method  determination  for  the 
above  method  was  received  on  April  6. 
1993.  Additional  requested  information 
pertinent  to  the  original  submittal  was 
received  on  September  9. 1993. 

This  method  has  been  tested  by  the 
applicant,  the  Illinois  Environmental 
Ptotection  Agency,  in  accordance  with 
the  test  procedures  prescribed  in  40  CFR 
part  53.  After  reviewing  the  results  of 
these  tests  and  other  information 
submitted  by  the  apphcant,  EPA  has 
determined,  in  accordance  with  part  53, 
that  this  method  should  be  designated 
as  an  equivalent  method.  The 
information  submitted  by  the  applicant 
will  be  kept  on  file  at  EPA's 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  Research 
Triangle  Park,  North  Carolina,  and  will 
be  available  for  inspection  to  the  extent 
consistent  with  40  CFR  part  2  {EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

This  method  uses  the  sampling 
procedure  specified  in  the  reference 
method  for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air  (43  FR  46258).  Lead  in 
the  particulate  matter  is  solubihzed  by 
extraction  with  nitric  acid  facilitated  by 
heat  (hot  plate).  The  lead  content  of  the 
sample  is  analyzed  by  a  Jarrel  Ash  61E 
inductively  coupled  argon  plasma 
optical  emission  spectrometer  using  the 
220.35  nm  lead  emission  line  and 
instrument  conditions  optimized  by  the 
user  laboratory.  Technical  questions 
concerning  the  method  should  be 
directed  to  the  State  of  Illinois, 
Environmental  Protection  Agency, 
Champaign  Inorganics  Laboratory,  2120 
South  First  Street,  Champaign,  Illinois 
61820. 

As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
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states  and  other  control  agencies  under 
requirements  of  40  CFR  part  58, 
Ambient  Air  Quality  Surveillance.  For 
such  purposes  the  method  must  be  used 
in  strict  accordance  with  the  procedures 
and  specifications  provided  in  the 
method  description.  States  or  other 
agendas  using  inductively  coupled 
argon  plasma  optical  emission 
spectrometric  methods  that  employ 
procedures  and  specifications 
significantly  different  from  those  in  this 
method  must  seek  approval  for  their 
particular  method  under  the  provisions 
of  §  2.8  of  appendix  C  to  40  CFR  part  58 
(Modification  of  Methods  by  Users)  or 
may  seek  designation  of  sudi  methods 
as  equivalent  methods  imder  the 
provisions  of  40  CFR  part  53. 

Additional  information  concerning 
this  action  may  be  obtained  from  Frank 
F.  MeElroy,  Methods  Research  and 
Development  Division  {MD-77), 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  (919)  541-2622. 
Carl  Gerber, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

fFR  Doc.  93-28736  Filed  11-22-93;  8:45  am) 
BtUMO  COOe  85<0-S0-M 


61903 


DEPARTMEffr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doctot  No.  ER94-1 50-000.  •!  a!.] 

PaclflCorp,  et  al.,  Electric  Rate.  Small 
Power  Production,  and  Interiocking 
Directorate  Filings 

November  17, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  FacifiCorp 

(Docket  No.  ER94-1 50-000] 

Take  notice  that  on  November  15, 
1993.  FacifiCorp  tendered  for  filing,  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Emergency  Interconnection  Agreement 
between  Fall  River  Rural  Electric 
Cooperative,  Inc.  and  FacifiCorp  dated 
October  21. 1993. 

Copies  of  this  filing  have  been 
supplied  to  the  Idaho  Public  Utilities 
Commission  and  the  PubUc  Utility 
Commission  of  Oregon. 

Comment  date:  Etecember  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Boston  Edison  Co. 

[Docket  No.  ER94-149-000| 

Take  notice  that  on  November  15, 
1993,  Boston  Edison  Company  (Edison) 
tendered  for  filing  for  informational 
purposes  only  a  specification  for 
interconnection  services  to  the  Reading 
Municipal  Light  Department  (RMLD)  for 
the  period  from  November  1, 1993 
through  October  31, 1997. 

Edison  states  that  it  has  served  the 
filing  on  RMLD  and  the  Massachusetts 
Department  of  PubUc  Utilities. 

Comment  date:  December  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Maine  Electric  Power  Company,  Inc. 

(Docket  No.  ES94-5-0011 

Take  notice  that  on  November  12. 
1993,  Maine  Electric  Power  Company, 
Inc.  (Maine  Electric)  filed  an 
amendment  to  its  application  in  Docket 
No.  ES94-5-000  under  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  up  to  $9.5  million 
of  unsecured  notes  or  other  unsecured 
short-term  obUgations  to  be  issued  on  or 
before  December  31, 1995,  with  a 
maturity  of  one  year  or  less  after  date  of 
issuance,  in  lieu  of  the  $15  million 
originally  proposed, 

Comment  date:  December  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Atlantic  City  Electric  Co. 

[Docket  No.  ER94-151-O00J 

Take  notice  that  on  November  15. 
1993,  Atlantic  City  Electric  Company 
(AE)  tendered  for  filing  as  an  initial  Rate 
Schedule  an  Agreement  for  Installed 
Capacity  Credit  Transactions  between 
GPU  Service  Corporation  (GPU),  acting 
as  agent  for  Jersey  Central  Power  and 
Light  Company.  MetropoUtan  Edison 
Company  and  Pennsylvania  Electric 
Company  and  AE  dated  November  5, 
1993.  This  contract  sets  forth  the  terms 
under  which  AE  will  sell  PJM  installed 
capacity  credits  to  GPU.  In  order  to 
maximize  the  economic  advantages  to 
both  AE  and  GPU,  AE  requests  that  the 
Commission  waive  its  customary  notice 
period  and  permit  this  Agreement  to 
become  effective  on  November  15, 1993. 

AE  states  that  a  copy  of  this  filing 
have  been  served  by  mail  on  GPU,  the 
New  Jersey  Board  of  Regulatory 
Commissioners,  and  the  Pennsylvania 
Public  Utihty  Commission. 

Comment  date:  December  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Florida  Power  &  Light  Co. 

(Docket  No.  ER94-137-000) 

Take  notice  that  on  November  9, 
1993,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  Amendment 
Number  Sixteen  To  Revised  Agreement 
To  Provide  Specified  Transmission 
Service  Between  Florida  Power  &  Light 
Company  And  Tampa  Electric  Company 
(Amendment  No.  16).  FPL  requests  that 
Amendment  No.  16  be  made  effective 
November  10, 1993. 

Comment  date:  December  2. 1993,  in 
accordance  vnth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER94-136-0001 

Take  notice  that  on  November  9, 
1993.  Northeast  Utilities  Service 
Company  (NUSCO),  on  behalf  of  The 
Connecticut  Light  and  Power  Company, 
Western  Massachusetts  Electric 
Company  (WMECO),  Holyoke  Water 
Power  Company,  Holyoke  Power  and 
Electric  Company  and  Public  Service 
Company  of  New  Hampshire,  tendered , 
for  filing  a  Second  Amendment  to 
Transmission  Service  Agreement  and  a 
Second  Amendment  to  Distribution  and 
Transformation  Agreement  for  service  to 
New  England  Power  Company  (NEP). 
These  rate  schedule  changes  implement 
the  terms  of  a  Settlement  Agreement 
accepted  by  the  Commission  to  provide 
for  delivery  of  power  from  NEP  to  the 
Massachusetts  Electric  Company's 
(MASS  Electric)  load  at  Brodie 
Mountain  Road  in  lieu  of  firm 
requirements  service  fi^m  WMECO  to 
this  Mass  Electric  load. 

NTISCO  requests  that  these  two 
Second  Amendments  be  permitted  to 
become  effective  November  1.  1993.  and 
be  permitted  to  supersede  WMECO's 
requirements  service  to  the  Mass 
Electric  load  at  Brodie  Mountain  Road. 
Comment  date:  December  2. 1993.  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Co. 

[Docket  No.  ER94-148-0001 

Take  notice  that  New  England  Power 
Company  (NEP),  on  November  15, 1993, 
tendered  for  filing  seven  (7)  Unit  Power 
Contracts  between  NEP  and  (1)  Boston 
Edison  Company;  (2)  Town  of  Braintree 
Electric  Light  Department;  (3)  Fitchburg 
Gas  and  Electric  Light  IDepartment; 
Massachusetts  Municipal  Wholesale 
Electric  Company;  Northeast  Utihties 
Service  Company;  Public  Service 
Company  of  New  Hampshire;  and 
Taunton  Municipal  Lighting  Plant  for 
the  sale  of  capacity  from  several  of 
NEP's  generation  units. 
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Pursuant  to  the  Commission's  Final 
Order  in  Docket  No.  PL93-2-O00,  dated 
July  31, 1993,  NEP  requests  waiver  of 
the  Commission's  notice  requirements 
so  that  the  Contracts  can  be  made 
effective  and  simultaneously 
terminated. 

Comment  date:  December  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  North  American  Energy 
Conservation,  Inc. 

[Docket  No.  ER94-152-000  and  EL94-9-000J 

Take  notice  that  North  American 
Energy  Conservation.  Inc.,  (NAEC)  on 
November  12, 1993,  tendered  for  filing 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  285.207  (1992),  a 
petition  for  waivers  and  blanket 
approvals  imder  various  regulations  of 
the  Commission,  and  also  filed  its  Rate 
Schedule  No.  1,  to  be  effective  as  of 
January  1, 1994. 

NAEC  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  NAEC  sells  power  as  a  marketer, 
it  proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  upon  with  the  purchasing  party. 
Rate  Schedule  No.  1  provides  for  the 
sale  of  power  under  such  agreements. 
All  sales  will  be  at  arms-length,  and  no 
sales  will  be  made  to  affiliated  entities. 
In  transactions  where  NAEC  does  not 
take  title  to  the  electric  power  and/or 
energy,  NAEC  will  be  limited  to  the  role 
of  a  broker  and  charge  a  fee  for  its 
services.  NAEC  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  NAEC  does  not  currently  have  or 
contemplate  acquiring  title  to  any 
electric  power  transmission  or 
generation  facilities. 

Comment  date:  December  6, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Genesee  Power  Station  Limited 
Partnership 

[Docket  Nos.  ES94-7-000  and  ES94-7-001I 

Take  notice  that  on  November  12, 
1993,  Genesee  Power  Station  Limited 
Partnership  (Genesee)  filed  an 
application  and  on  November  16, 1993, 
filed  an  amendment  un  'er  section  204 
of  the  Federal  Power  Act  seeking 
authorization  to  enter  into  a  long-term 
loan  agreement  for  up  to  $65  million  of 
tax-exempt  bonds,  to  enter  into  a  long- 
term  bank  term  loan  for  up  to  $26 
milUon  of  promissory  notes  and  for 
blanket  approval  of  all  other  future 
issuances  of  securities  and  assumptions 
of  liabilities.  Also,  Genesee  requests 
exemption  from  the  Commission's 


competitive  bidding  and  negotiated 
placement  regulations. 

Comment  date:  December  6, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Edison  Sault  Electric  Company 

[Docket  No.  ES94-8-0001 

Take  notice  that  on  November  15, 
1993,  Edison  Sault  Electric  Company 
filed  an  appUcation  under  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  not  more  than  $10 
million  of  unsecured  short-term  notes 
on  or  before  December  31, 1995,  with  a 
matvuity  date  no  later  than  December 
31, 1996. 

Comment  date:  December  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Pool 

[Docket  No.  ER93-985-000] 

Take  notice  that  on  November  15, 
1993,  twenty-nine  participants  in  the 
New  England  Power  Pool  (the  Filing 
Participants)  filed  additional 
information  concerning  the  Thirtieth 
Amendment  to  the  New  England  Power 
Pool  (NEPOOL)  Agreement  (the 
Amendment),  which  had  been  filed 
with  the  Commission  on  September  29, 
1993.  The  additional  information 
submitted  by  the  Filing  Participants 
constitutes  an  amendment  to  the 
original  filing  and  has  been  submitted  in 
response  to  the  Commission's  October 
26, 1993,  letter  in  the  captioned  docket 
that  requested  additional  information 
concerning  the  Amendment. 

The  Filing  Participants  have  provided 
additional  details  concerning  each 
revision  to  the  NEPOOL  Agreement 
made  by  the  Amendment.  Specifically, 
the  Filing  Participants  state  that  they 
have  provided  a  detailed  comparison  of 
the  present  and  revised  sections  of  the 
NEPOOL  Agreement,  and  a  detailed 
explanation  of,  and  justification  for, 
each  revision  and  the  impact  of  each 
revision  on  NEPOOL  participants.  The 
Filing  Participants  also  state  that  they 
have  provided  additional  information 
which  demonstrates  that  the  revisions  to 
the  NEPOOL  Agreement  contained  in 
the  Amendment  are  reasonable  and  are 
consistent  with  the  objectives  specified 
in  the  NEPOOL  Agreement  and  all 
applicable  pool  procedures. 

The  Filing  Participants  have  renewed 
their  request  that  the  Commission  waive 
the  customary  notice  period  and  permit 
the  Amendment  to  become  effective  as 
of  September  30, 1993. 

Comment  date:  December  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Florida  Power  Corp. 

[Docket  No.  ER94-1 44-000] 

Take  notice  that  on  November  10, 
1993,  Florida  Power  Corporation  filed 
(1)  a  supplement  to  an  Exhibit  C  to  the 
Service  Agreement  between  itself  and 
Tampa  Electric  Company  and  (2)  an 
Exhibit  A  to  that  supplement.  The 
Supplement  and  Ejdiibit  A  describe 
service  which  Tampa  Electric  has 
agreed  to  provide  to  the  City  of  St. 
Cloud  beginning  January  1, 1994,  and 
extending  through  December  31,  2012 
and  which  will  be  wheeled  by  Florida 
Power  under  the  T-1  tariff  and  Florida 
Power's  Service  Agreement  with  Tampa 
Electric.  Florida  Power  requests  waiver 
of  the  notice  requirement  to  permit  the 
Supplement  and  Exhibit  A  to  become 
effective  on  January  1, 1994,  when 
Tampa  Electric's  service  to  St.  Cloud 
will  commence. 

Comment  date:  December  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  CRSS  Power  Marketing,  Inc. 

[Docket  No.  ER94-142-000] 

Take  notice  that  CRSS  Power 
Marketing,  Inc.  (the  Petitioner)  on 
November  9, 1993,  tendered  for  filing 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207  (1993),  a 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  an  order  accepting 
its  Rate  Schedule  No.  1. 

The  Petitioner  intends  to  engage  in 
wholesale  electric  power  transactions  as 
a  marketer.  The  Petitioner  will  purchase 
power,  including  capacity  and  related 
services  from  electric  utilities, 
qualifying  facihties  and  independent 
power  producers,  and  resell  such  power 
to  other  piut±asers.  The  Petitioner 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  No  sales  will 
be  made  to  affiliated  entities.  The 
Petitioner  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  The  Petitioner  does  not  currently 
have  or  contemplate  acquiring  title  to 
any  electric  power  transmission  or 
generation  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  December  2, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  WestPlaiiu  Energy,  a  Division  of 
UtiliCorp  United,  Inc. 

(Docket  No.  ER94-14(M)00] 

Take  notice  that  on  November  9, 
1993.  WestPlains  Energy,  a  division  of 
UtiliCorp  United.  Inc.  (WestPlains) 
tendered  for  filing  an  Agreement  with 
Kansas  Electric  Power  Cooperative,  Inc. 
(KEPCo)  to  extend  service  under  Service 
Schedule  92-1-2  for  the  period  from 
June  1  to  September  30, 1993.  Pursuant 
to  the  amnesty  established  by  the 
.  Commission  in  Docket  No.  PL93-2-002. 
Prior  Notice  and  Filing  Requirements 
Under  Part  II  of  the  Federal  Power  Act, 
64  FERC 1  61,138  (1993).  an  effective 
date  of  June  1, 1993,  is  requested. 

A  copy  of  the  filing  was  served  upon 
KEPCo  and  the  Kansas  Corporation 
Commission. 

Comment  date:  December  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-28758  Filed  11-22-93;  8:45  am] 
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[Docket  No*.  CP93-6ia-000  and  CP93-685- 
000] 

Pacific  Gas  Transmission  Co.  and 
Tuscarora  Gas  Transmission  Co.;  PGT/ 
Tuscarora  Pipeline  Project;  Intent/ 
Preparation  To  Prepare  a  Draft 
Environmental  impact  Report/ 
Statement  for  the  Proposed  PGT 
Expansion  II  and  Tuscarora  Projects 
and  Request  for  Comments  on 
Environmental  Issues 

November  17. 1993 

The  staff  of  the  Federal  Energy 
Regulatoiy  Commission  (FERC  or 
Commission)  will  prepare  a  joint 


environmental  impact  report/statement 
(EIR/EIS)  with  the  CaUfomia  State 
Lands  Commission  (SLC)  that  will         ♦ 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  PGT  Expansion  II  and 
Tuscarora  Projects  (known  hereafter  as 
the  PGT/Tuscarora  Pipeline  Project).i 
This  EIR/EIS  will  be  used  by  the 
Commission  in  its  decision-making 
process  (whether  or  not  to  approve  the 
individual  projects). 

The  Cahfomia  SLC  will  be 
cooperating  with  us  because  of  the 
significant  amount  of  California  state 
lands  affected  by  the  proposals.  The 
FERC  will  be  the  lead  Federal  agency 
and.  with  the  California  SLC  as  the  lead 
State  agency  for  CaUfomia.  will  produce 
this  joint  EIR/EIS  satisfying  the 
requirements  of  the  California 
Environmental  Quality  Act  (CEQA)  and 
the  National  Environmental  Policy  Act 
(NEPA),  respectively. 

The  Bureau  of  Land  Management 
(BLM)  will  be  cooperating  with  us  in  the 
preparation  of  the  EIR/EIS  because  of 
the  amount  of  BLM-managed  land  that 
would  be  affected  by  the  proposals  and 
because  this  proposed  action  may 
include  one  or  more  planning 
amendments  by  the  BLM.  The  other 
Federal  agencies  being  asked  to 
cooperate  (see  Appendix  1)  may  choose 
to  participate  once  they  have  evaluated 
each  proposal  relative  to  their  agencies' 
responsibiUties. 

Summary  of  the  Proposed  Facilities 

The  PGT/Tuscarora  Pipeline  Project  is 
a  natural  gas  pipeline  proposal 
involving  construction  of  natural  gas 
transmission  facilities  in  Oregon,    " 
Washington,  Idaho.  California,  and 
Nevada.  Appendices  2  and  3  list  the 
proposed  PGT/Tuscarora  pipeline 
facilities.  The  general  locations  of  both 
the  PGT/Tuscarora  facilities  are  shown 
on  appendices  4  and  5.2 

In  Docket  No.  CP93-618-000,  PGT 
proposes  to  construct  and  operate  102 
miles  of  new  12-inch-diameter  pipeline 
lateral  in  two  segments  in  Oregon.  The 
Coyote  Springs  Extension  Lateral  would 
consist  of  17.71  miles  of  new  pipeline 
connecting  PGT's  mainline  system 
between  Lexington  and  Pine  City,  and 
extending  to  Portland  General  Electric's 


>  Paciflc  Gas  Transmission  Company's  and 
Tuscarora  Gas  Transmission  Company's 
applications  were  filed  with  the  Commission 
pursuant  to  section  7  of  the  Natural  Gas  Act  and 
part  1S7  of  the  Commission's  regulations. 

2  Tables  and  figures  referenced  in  this  notice  are 
not  printed  in  the  Federal  Register,  but  have  been 
sent  to  all  those  receiving  this  notice.  Copies  are 
also  available  from  the  Commission's  Public 
Reference  Branch,  room  3104,  941  North  Capitol 
Street.  NE.,  Washington.  DC  20426  or  call  (202) 
208-1371. 


(PGE)  proposed  cogeneration  facility 
near  Boardman.  All  facilities  would  be 
located  in  Morrow  County,  Oregon.  Two 
12-inch  mainline  valve  sites  and  one 
new  meter  station  are  also  proposed. 
The  purpose  of  the  Coyote  Springs 
Extension  Lateral  is  to  enable  PGT  to 
transport  41  decatherms  (Dth)  per  day  of 
natural  gas  for  PGE. 

The  Medford  Extension  Lateral  would 
consist  of  84.17  miles  of  new  pipeline 
extending  between  PGT's  mainline 
system  at  Compressor  Station  14  near 
Bonanza.  Oregon  and  terminating  near 
Medford.  Oregon.  Seven  12-inch 
mainline  valve  sites,  two  meter  stations, 
and  communication  equipment  are  also 
proposed.  All  facilities  would  be  located 
in  Klamath  and  Jackson  Counties. 
Oregon.  The  purpose  of  the  Medford 
Extension  Lateral  is  to  transport  natural 
gas  toAVP  Natural  Gas  Company's 
distribution  system  in  southern  Oregon. 

To  transport  the  volume  of  gas 
required  by  PGT  and  Tuscarora,  PGT's 
pipeline  system  upstream  of  Malin. 
Oregon,  must  undergo  minor 
modifications  and  improvements.  PGT 
plans  to  add  approximately  14.000  to 
16,000  horsepower  to  existing 
compressor  stations  at  Sandpoint, 
Idaho,  and  Rosalia.  Washington;  and  to 
add  three  meter  runs  inside  its  existing 
Malin  Meter  Station  in  southern  Oregon. 

In  Docket  No.  CP93-685-000. 
Tuscarora  proposes  to  construct  and 
operate  229  miles  of  new  20-inch- 
diameter  pipeline.  The  pipeline  would 
extend  fi-om  MaUn.  Klamath  County. 
Oregon,  southward  through  the  Modoc 
National  Forest  in  Modoc  County. 
California,  where  it  would  head 
southeast  into  Lassen  County  and 
terminate  in  Storey  County.  Nevada.  No 
compressor  facilities  are  proposed.  The 
purpose  of  the  Tuscarora  Project  is  to 
transport  approximately  113.050  Dth 
per  day  of  natural  gas  to  its  prospective 
shippers. 

Three  laterals  in  California  are  also 
proposed.  The  Alturas  Lateral  would 
consist  of  5.3  miles  of  4-inch-diameter 
pipeline  extending  between  the 
Tuscarora  Mainline  and  Alturas.  in 
Modoc  County,  California.  The 
Susanville  Lateral  would  consist  of  10.7 
miles  of  6-inch-diameter  pipeline 
extending  between  the  Tuscarora 
Mainline  and  Leavitt.  Lassen  County, 
California.  The  Herlong  Lateral  would 
consist  of  5.5  miles  of  4-inch-diameter 
pipeline  extending  between  the 
Tuscarora  Mainline  and  the  Sierra  Army 
Depot,  in  Lassen  County.  CaUfomia. 

Five  meter  stations  are  proposed: 
Alturas.  Susanville.  and  Herlong  (Sierra 
Army  Depot)  in  CaUfomii;  and  Spanish 
Springs  and  Tracy  in  Nevada. 
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Land  Raqoircnmits/Coiutnictioii 
Procedures 

PGTs  portion  of  the  proposed 
pipeline  would  be  built  within  a  65- 
foot-wide  construction  right-if-way; 
Tuscarora  proposes  a  100-foot-wide 
width. 

Construction  of  the  pipelines  would 
normally  follow  standard  pipeline 
construction  methods;  Right-of-way 
clearing  and  grading;  trenching;  pipe 
stringing,  bending,  welding,  joint 
coating,  and  lowering  in;  badcfiUing  of 
the  trench;  and  cleanup  and  restoration. 
The  applicants  propose  to  implement 
erosion  control  and  revegetation 
measures  and  to  use  special 
construction  techniques  for  wetland  and 
water  crossings  and  for  construction  in 
residential  areas.  These  construction 
procedures  and  mitigation  plans  will  be 
discussed  further  in  the  draft  EIR/EIS. 

Pipeline  segments  would  be 
hydrostatically  tested  according  to  U.S. 
Department  of  Transportation  minimum 
safety  standards  and  specifications  (49 
CFR  part  192)  before  b«ing  placed  in 
service.  No  chemicals  would  be  used 
during  testing,  and  the  applicants  would 
be  required  to  obtain  appropriate 
Federal  and  state  discharge  permits 
prior  to  testing. 

The  EIR/EIS  Process 

The  NEPA  requires  the  Commission 
to  take  into  account  the  environmental 
impacts  that  could  result  from  a  major 
Federal  action  whenever  it  considers  the 
issuance  of  a  Certificate  of  Public 
Convenience  and  Necessity.  The 
California  SLC,  as  a  cooperating  state 
agency,  is  required  to  consider  the  same 
potential  impacts  within  the  state  of 
California  under  the  CEQA.  The  EIR/EIS 
we  are  preparing  will  give  both  the 
Commission  and  the  SLC  the 
information  we  need  to  do  that.  NEPA 
(and  CEQA)  also  requires  us  to  discover 
and  address  concerns  the  public  may 
have  about  proposals.  We  call  this 
"scoping".  The  main  goal  of  the  scoping 
process  is  to  focus  the  analysis  in  the 
EIR/EIS  on  the  important  environmental 
issues,  and  to  separate  those  issues  that 
are  insignificant  and  do  not  require 
detailed  study. 

The  EIR/EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  projects  under  these  subject 
he  idings  (but  are  not  Hmited  to): 
Geology  and  Soils 

— Erosion  control 

— Geological  hazards 

—Right-of-way  restoration  and 
maintenance 

— Effect  on  cropland 
Water  Resources 


— Efiiect  on  potable  wrater  supplies 
— Effect  on  surface  water  quality 
— Impact  on  wetland  hydrology 
— Impact  of  stream  and  river  crossings 
on  water  flow 
Biological  Resources 
— Impact  on  wetlands 
— Impact  on  forestlands  and  habitat 

alteration 
— Short-and  long-term  effiacts  of  right- 
of-way  clearing  and  maintenance 
— Impact  on  threatened  and 

endangered  species 
— Indirect  effect  on  Modoc  National 
Wildlife  Refuge 
Cultural  Resources 
— Effect  on  properties  listed  on  or 
eligible  i  t  the  National  Register  of 
Historic  Places 
— Native  American  and  tribal 

concerns 
^National  Historical  Trail  Study  Area 

concerns 
— Effect  on  known  archaeological 
sites 
Land  Use 
— Impact  on  residences 
— Impact  on  public  lands 
— Impact  on  agricultural  land 
— Impact  on  commercial  and 

industrial  areas 
— Impact  on  aesthetic  resources 
— Impact  on  recreational  areas 
— Impact  on  present  or  planned  use  of 
an  area 
Socioeconomics 
— Effects  on  population  growth  and 

displacement 
— Effects  on  employment 
Air  quality 
— Effect  of  compressor  station 
operation  on  air  quality 
Noise 
— Effect  on  compressor  station 
operation  on  nearby  noise-sensitive 
receptors 
Reliability  and  Safety 
— Risk  assessment  of  hazards 
associated  with  natural  gas 
pipelines 
Alternatives 
— Route  variations  to  avoid  sensitive 
areas 
Cumulative  Impacts 
— Identification  of  related  projects 
— Analysis  of  cumulative  impacts  and 

mitigation  measures 
We  will  also  evaluate  possible 
alternatives  to  the  projects,  or  portions 
of  the  projects,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  result  in  the  publication  of 
a  Draft  EIR/EIS  which  will  be  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals. 


affected  landowners,  newspapers, 
libraries,  and  the  Commissions's  official 
service  list  for  these  proceedings.  A  45- 
day  comment  period  will  be  allocated 
for  the  review  of  the  Draft  EIR/EIS.  We 
will  consider  all  comments  on  the  Draft 
EIR/EIS  and  revise  the  document,  as 
necessary,  before  issuing  a  Final  EIR/ 
EIS.  The  Final  EIR/EIS  will  include  our 
response  to  each  comment  received. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  projects.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposals,  alternatives  to 
the  proposals,  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  .will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  the  letter  to:  Ms.  Lois 
Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426: 

•  Reference  Docket  No.  CP93-618- 
000  or  CP93-685-000; 

•  Send  a  copy  of  the  letter  to  the 
following  individuals: 

Alisa  M.  Lykens,  EIS  Project  Manager. 
Federal  Energy  Regulatory 
Commission,  Office  of  Pipehne  and 
Producer  Regulation,  room  7312.  825 
North  Capitol  Street.  NE., 
Washington,  DC  20426 

Kirk  Walker,  EIR  Project  Manager.  State 
Lands  Commission.  1807  13th  Street. 
Sacramento,  CA  95814; 

•  Mail  comments  before  December 
20,  1993. 

In  addition  to  asking  for  written 
comments,  we  invited  you  to  attend  any 
of  the  scoping  meetings  listed  on  the 
following  page.  The  meetings  will  be 
designed  to  provide  you  with  more 
detailed  information  and  another 
opportunity  to  offer  your  comments  on 
the  proposed  projects.  Those  wanting  to 
speak  at  the  meetings  can  call  the  EIS 
Project  Manager  to  pre-register  their 
names  on  the  speakers'  list.  Those 
people  on  the  speakers'  list  prior  to  the 
date  of  the  meeting  will  be  allowed  to 
speak  first.  A  second  speakers'  list  will 
be  available  at  the  meeting.  Priority  will 
be  given  to  people  representing  groups. 
A  transcript  of  each  meeting  wiU  be 
made  so  that  your  conunents  will  be 
accurately  recorded. 
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Schedule  for  EIR/EIS  Scoping  Meetings 
PGT/Tnscarora  Pipeline  Project 

Sparks,  Nevada.  December  6. 1993;  7 
p.m..  Best  Western,  McCarran  House 
Inn,  55  East  Nugget  Avenue,  Sparks, 
Nevada  89431.  (702)  358-6900 

Susanville,  California,  December  7, 
1993;  7  p.m..  The  Monticola  Club.  140 
South  Lassen  Street,  Susanville. 
California  96130.  (916)  257-2345 

Medford.  Oregon.  December  8. 1993;  7 
p.m.,  Red  Lion  Motor  (Crater  Room). 
Medford,  Oregon  97501,  (503)  779- 
5811 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EIR/ 
EIS  scoping  process,  you  may  want  to 
become  an  official  party  to  the  FERC 
proceedings  or  an  "intervenor".  Among 
other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related 
Commission  docxmients  and  filings  by 
other  intervener^.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervener,  you  must  file 
a  Motion  to  Intervene  according  to  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  which  is  attached  as  appendix 

Environmental  Mailing  List 

If  you  don't  want  to  send  comments 
at  this  time  but  still  want  to  keep 
informed  and  receive  copies  of  the  Draft 
and  Final  EK/EIS.  please  return  the 
Information  Request  (appendix  7).  If  you 
don't  return  the  information  Request, 
you  v«ll  be  taken  off  the  mailing  list. 
Additional  information  about  the 
proposed  projects  is  available  from  Ms. 
Alisa  Lykens.  EIS  Project  Manager.  (202) 
208-0766. 

Information  concerning  the 
involvement  of  the  California  SLC  in  the 
EIR/EIS  may  be  obtained  bom:  Kirk 
Walker.  1807  13th  Street.  Sacramento. 
Cahfomia  95814.  Telephone  (916)  322- 
0530 

As  of  this  notice  the  FERC  is  aware 
that  the  Bureau  of  Land  Management 
(BLM)  will  be  a  cooperating  agency.  The 
BLM  contacts  for  the  environmental 
analysis  are: 

Tuscarora  Project 

Pete  Humm.  BLM— Susanville  District, 
705  HaU  Street.  Susanville.  California 
96130.  Telephone  (916)  257-5381 

PGT  Project 

Tom  Cottingham.  BLM  Klamath  Falls 
Resouroe  Area  2795  \nderson  Ave.— 


Bldg.  25  Klamath  Falls.  OR  97603 
Telephone  (503)  885-4210 
Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  93-28655  Filed  11-22-93;  8:45  am) 

BILLINO  CODE  •717-01-M 


Pocket  No.  J094-01058T  Texa9-154] 

State  of  Texas;  NQPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

November  17. 1993. 

Take  notice  that  on  November  5. 
1993.  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  L-12. 1^13.  L-14. 
L-24.  L-25.  and  L-26  zones  of  the 
Wilcox  Sand  Formation,  underlying  a 
portion  of  Zapata  County.  Texas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  designated  area  fies  in 
RaibtJad  Commission  District  No.  4.  The 
area  occupies  approximately  1,286  acres 
in  a  portion  of  Porcion  14,  Bernard 
Gutierrez  Survey,  A-34  and  Porcion  15, 
Jose  Clement  Gutierrez  Survey,  A-35. 

The  notice  of  determination  also 
contains  Texas*  findings  that  the 
referenced  portions  of  the  Wilcox 
Formation  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E.,  Washington.  DC 
20426.  Persons  objecting  to  3ie 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cuhell, 
Secretary. 

|FR  Doc.  93-28656  Filed  11-22-93;  8:45  ami 
BtLUNG  CODE  6717-41-M 


[Project  Mo.  10998-001  Oregon] 

Ochoco  Irrigation  District;  Surrender  of 
Preliminary  Permit 

November  17, 1993. 

Take  notice  that  Ochoco  Irrigation 
District.  Permittee  for  the  Prineville 
Project  No.  10998,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 


10998  was  issued  March  18. 1991.  and 
would  have  expired  February  28. 1994. 
The  project  would  have  been  located  on 
lands  administered  by  the  Bureau  of 
Reclamation,  on  the  Crooked  River  in 
Crook  County,  Oregon. 

The  Permittee  filed  the  request  on 
November  5, 1993,  and  the  preliminary 
permit  for  Project  No.  10998  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell. 

Secretary. 

(PR  Doc.  93-28657  Filed  11-22-93;  8:45  ami 

BILUNQ  CODE  6717-01-M 


[Docket  Nos.  RP93-14-000.  «t  al..  RP93- 
12fr-O00, 0t  aJ.,  RP87-1 4-000.  et  al..  RP86- 
41-000,  etal.] 

Algonquin  Gas  Transmission  Co.; 
Informal  Settlement  Conference 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  December  6, 
1993  at  10  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street,  NE.,  Washington,  DC 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
David  R.  Cain  (202)  208-0917. 
Lois  D.  Casbell, 
Secretary. 
[FR  Doc.  93-28659  Filed  11-22-93;  8:45  am) 

BILUNG  COOE  Cn7-01-M 


[Docket  No.  RP94-43-001] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

November  17, 1993. 

Take  notice  that  on  November  12, 
1993,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing,  proposed  changes  in 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  become  effective 
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December  1, 1993.  On  November  1. 
1993,  ANR  Pipeline  Company  (ANR) 
filed  witb  the  Commission  in  the 
referenced  docket  an  application  for  a 
general  rate  increase  pursuant  to  section 
4  of  the  Natural  Gas  Act  (NGA).  In  that 
filing,  ANR  submitted  three  ahemative 
cases.  ANR  supplements  its  November 
1, 1993,  rate  filing  for  the  purpose  of 
ofl^ering  additional  options  to  its 
shippers  under  the  third  case  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  24, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  \he 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  insp>ection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  93-28660  Filed  11-22-93;  8:45  am| 
BILUNO  COM  tTM-41-m 

[Docket  No.  RS92-64-001] 

High  Island  Offshore  System; 
Compliance  Filing 

November  17. 1993. 

Take  notice  that  on  November  10, 
1993,  High  Island  Offshore  System 
CHIOS")  filed  tariff  sheets  to  comply 
with  and  implement  the  line  pack  gas 
settlement  that  was  approved  in  the 
captioned  proceeding  by  the  Federal 
Energy  Regulatory  Commission  by 
Letter  Order  dated  October  12. 1993. 
HIOS  requests,  consistent  with  the 
settlement,  that  tariff  sheets  which 
includes  a  $.0017  per  Mcf  line  pack 
surcharge,  be  accepted  effective  on 
November  1, 1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.211, 
385.214.  Any  such  protests  and  motions 
to  intervene  should  be  filed  on  or  before 
December  1, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  ■  party 
mist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  witb  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell. 

Secretary. 

IFR  Doc.  93-28662  Filed  11-22-93;  8:45  am) 

BILUNO  COM  «717-«t-M 


P>ocket  No.  RP93-206-001] 

Proposed  Changes  In  FERC  Gas  Tariff 

November  17, 1993 

Take  notice  that  on  November  12, 
1993,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  be  effective 
November  1, 1993: 

First  Revised  Sheet  Na  263 
Orignial  Sheet  Na  263A 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission's  Order  issued  October 
28, 1993,  in  Docket  No.  RP93-206-€00 
to  revise  the  tariff  to  incorporate  the 
operational  conditions  as  set  forth  in  the 
"Resolution  of  Supply  Commitment  at 
Carlton"  filed  on  September  30, 1993,  as 
amended  on  October  20, 1993. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  s&id 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  FR 
385.211).  All  such  protests  must  be  filed 
on  or  before  November  24, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
IFR  Doc.  93-28661  Filed  11-22-93;  8:45  ami 

BILUNO  COM  CTIT-Ot-M 


[Dodwt  No.  RP91-203-<»q 

Tennessee  Gas  Pipeline  Co.:  Tariff 
Filing 

November  17. 1993. 

Take  notice  that  on  November  15, 
1993,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets  to  be  effective  November  1, 1993: 

Fifth  Revised  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  26 
Substitute  First  Revised  Sheet  No.  176 
Substitute  Ahemate  First  Revised  Sheet  Na 

177 
Substitute  First  Revised  Sheet  Na  178 

Original  Volume  No.  2 

Substitate  Sixteenth  Revised  Sheet  Na  9 
Substitute  Eighth  Revised  Sheet  No.  9A 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  October  29, 1993,  order 
in  the  above-referenced  docket,  in  order 
to  implement  the  NET  Settlement 
approved  by  the  Commission  in  its 
order  dated  April  21. 1993. 

Tennessee  states  that  copies  of  the 
filing  has  been  served  on  each  person 
designated  on  the  official  service  list  in 
the  above-reference  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
protest  should  be  filed  on  or  before 
November  24, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-28658  Filed  11-22-93;  8:45  am) 

BILUNO  COM  STIT-OI-M 

[Docket  No.  TM94-1-7e-001] 

Wyoming  Interstate  Co.,  Proposed 
Changes  in  FERC  Gas  Tariff 

November  17, 1993. 

Take  notice  that  on  November  12, 
1993,  Wyoming  Interstate  Company, 
Ltd.  (WIC)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  Substitute  First  Revised 
Sheet  No.  4,  with  a  proposed  effective 
date  ofOctober  1,1993. 

WIC  states  that  it  submitted  tariff 
changes  on  August  20, 1993.  in  Docket 
No.  TM94-1-76  to  implement  the 
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Commission's  new  ACA  charge  effective 
October  1, 1993.  First  Revised  Sheet  No. 
4  subniitted  in  that  filing  inadvertently 
reflected  a  Base  Interest  Component  of 
Ma^mum  Commodity  Charge  for  Rate 
Schedule  IT  of  $0.0000,  instead  of 
SO.trtOl.  The  instant  filing  corrects  this 
error.  The  proposed  change  to  Sheet  No. 
4  is  administrative,  and  has  no  impact 
on  Uie  rates  being  billed  by  WIC. 

WIC  states  copias  of  this  filing  are 
being  served  on  all  participants  listed 
on  the  Commission's  official  semce  list 
in  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
823  North  Capital  Street,  NE, 
Washington,  DC  20426,  in  accQrdini.e 
writh  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
shoiuld  be  fileid  on  or  before  November 
24,il993.  Protests  will  be  considered  by 
the  Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  end  are 
available  for  public  inspection  in  the 
pubhc  reference  room, 
Lois  D.  Cashell, 
Secntary. 

(FR  Doc  93-286€3  Filed  1 1-22-93;  8:45  am] 
BOIMC  CODE  eriT-tt-M 


ENVIRONMEFfTAL  PROTECTtON 
AGENCY 

Office  of  Research  and  Devetopmertt 
[FRL-4805-4] 

Ambient  Air  Monttoring  Reference  and 
Equivalent  Methods;  Receipt  of  Two 
Applications  for  Equivalent  Method 
Determinations 

Notice  is  hereby  given  that  on  Octc^r 
26, 1993,  the  Environmental  Protection 
Agency  received  two  applicatioru  firora 
Lear  Siegler  Measurement  Controls 
Cortscration,  72  Inverness  Drive  East, 
En^ewood,  Colorado  80112-5189,  to 
determine  if  their  Monitor  Labs  Ozone 
Analyzer  Models  9811  and  9812  should 
be  designated  by  the  Administrator  of 
the  EPA  as  equivalent  methods  imder  40 
CFR  part  53.  If,  after  appropriate 
technirel  study,  the  Administrator 
determines  that  these  methods  should 
ba  so  designated,  notice  thereof  will  be 
given  in  a  subsequent  issue  of  the 
Federal  Register. 
Cftfl  Gfliliei, 

Acting  Assistant  Administrator  for  Besearch 
and  Development. 

(FR  Doc.  9J-28737  Rled  11-22-93;  8:45  sm] 

BfUMB  CODE  M0-40-M 


[FRL-4805-6] 

Rnal  {Maximum  Pressures  for  Ruie- 
Authorized  Enhanced  Recovery 
in)ection  Wells  in  Michigan— Second 
Group  Fields 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Final  Maximum 
Injection  Pressure  in  Fields  with  Rule- 
Authorized  Enhanced  Recovery 
In;^ction  Wells  in  Michigan — Second 
Group  Fields. 

SUlttlARY;  The  United  States 
Environmental  Protection  Agency 
(USEFA  or  Agency]  today  is  Issuing 
pressure  gradients  for  calculating  the 
maximura  allowable  liquid  injection 
pressure  for  rule-authorized  Class  II 
enhanced  recovery  injection  wells  in  six 
Michigan  fields  ourently  approved  by 
the  State  of  Michigan  for  erihanced 
recovery  operaUcns.  Therefore,  as  of  the 
date  of  publication  cf  this  notice, 
operators  cf  rule-euthorized  enhanced 
recovery  wells  in  tho  six  fields  must 
limit  their  liquid  Injection  pressure  as 
directed  in  this  notice.  This  notice  now 
becomes  part  of  the  appUcable 
Underground  Injection  Control  program 
fur  the  State  of  Michigan,  administered 
by  Region  5  of  USEPA,  promulgated 
under  the  provisions  of  the  Saiia 
Drinking  Water  Act. 
FOR  FURTWR  MFORkUTXW  CONTACT: 
Patrick  Saieh,  Underground  bijecticn 
Control  Section,  Water  Division,  (312) 
886-4240, 17th  floor  Metcalfe  Building 
(WD-17J),  77  West  Jackson  Boulevard, 
Chicaeo,  Illinois  60604-3590. 

SUPPLEMENTARY  INFORMATION: 

LBackgroond 

Federal  regulations  at  40  CFR 
147.1154  stipulate  that  the  R'^gional 
Administrator  shall  establish  maximum 
injection  pressures  ("field  rules")  for 
rule-authorized  enhanced  recovery 
injection  wells  in  Michigan  fields,  after 
proper  notice  and  opportimity  for 
public  comment.  Notice  was  given  on 
August  g,  1993,  to  persons  on  a  state- 
wide mailing  list  and  on  August  10, 
1993,  in  the  Federal  Register  (58  FR 
42543).  The  public  notice  period  ended 
September  24, 1993.  Two  written 
comments  were  received,  which 
included  additional  date  for  the  West 
Branch  and  Norwich  fields, 
respectively.  The  new  data  have  been 
incorporated  into  this  final  notice. 

n.  Final  Maxiinam1>re8SDre8 

In  this  final  notice,  USEPA  is 
annoimcing  that  rule-authorized, 
enhanced  recovery,  injection  wells  in 
the  Michigan  fields  listed  in  Table  1, 


must  operate  below  a  maximum 
injection  pressure  for  liquids  calculated 
using  the  following  formula: 
Pm  =  (FPG  -  0.433  Sg)d    • 
where 

Pm  =  injection  pressure  at  the  wellhead 

(psi) 
FPG  =  fracture  pressure  gradient  from 

Table  1  (psi'ft) 
Sg  =  specific  gravity  of  the  Injectio.i 

fluid  (dimensionless) 
d  =  deplli  to  top  cf  injection  zone  (ft) 

m.  AltematiTe  Meximiun  FressurRS 

If  an  owner  or  operator  wishes  to 
inject  at  a  pressure  higher  than  lliat 
calculated  using  the  above  formula,  he 
or  she  may  submit  a  request  that  the 
USEPA  establish  an  alternative 
maximura  pressure  for  a  particular  field 
and  formation.  This  request  may  result 
in  permission  to  inject  at  higher 
pressures  if  the  operator  can 
demonstrate  to  the  satisfaction  of  the 
Agency  that  the  desired  injection 
pressure  will  not  hacture  the  confining 
layer  adjacent  to  the  lowermost 
Underground  Source  of  Drinking  Water 
(USDW)  and  that  there  will  be  no 
migration  of  fluids  into  a  USDW.  The 
Agency  may  grant  such  a  request  after 
notice  and  opportimity  for  public 
comment,  according  to  the  provisions  of 
40  CFR  part  124. 

If  a  request  for  an  Alternative 
Maximum  Pressure  is  denied,  the  owner 
or  operator  may  apply  for  a  UIC  permit 
under  40  CFR  144.25(c).  The  final 
permit  decision,  including  permit 
conditions  which  the  owner  or  operator 
considers  to  be  inappropriate,  may  be 
subject  to  administrative  review 
pursuant  to  40  CFR  124.19.  To  be  added 
to  a  mailing  Lst  to  receive  notice  of 
Agency  decisions  in  Michigan  regarding 
Alternative  Maximvun  Pressures  or  Class 
im  permits,  contact  USEPA,  Region  5 
Underground  Injection  Control  Section 
at  the  address  given  above. 

rv.  Notice  to  Owners  and  Operators 

Concurrent  with  publication  of  this 
notice,  USEPA  is  sending  certified 
written  notices  to  owners  and  operators 
of  wells  in  affected  fields  informing 
them  of  the  applicable  formula  to  be 
used  in  determining  the  maximum 
allowable  liquid  injection  pressure. 
After  receipt  of  this  notice,  owners  and 
operators  who  exceed  the  injection 
pressure  estabhshed  under  the  formula 
or  the  alternative  maximum  pressure 
approved  by  USEPA  will  be  considered 
in  violation  of  40  CFR  147.1154(a),  and 
may  be  subject  to  enforcement  action, 
including  the  assessment  of  civil 
penalties  and  the  issuance  of 
compliance  orders.  If  an  owner  or 


61910 


Federal  RegisterrVol.  58.  No.  224  /  Tuesday.  November  23.  1993  /  Notices 


operator  does  not  receive  a  certifled 
written  notice  from  USEPA  within 
thirty  (30)  days  of  the  date  of  this  notice. 
he  or  she  should  immediately  contact 
USEPA.  Region  5  at  the  telephone 


number  given  above,  to^avoid  the 
possibility  of  violating  UIC  regulations^ 

Dated:  November  12. 1993. 
Edward  P.  Wanera, 

Acting  Director,  Water  Division  Region  5,  U.S. 
Environmental  Protection  Agency. 


Table  1.— Fracture  Pressure  Gradient  Values 


Field 


Enterprise 

HamHton 

Manistee  

East  Norwicti 

St  Heten  

West  Branch  

West  Branch  Unit 

Country  Club 
Unit. 


Formation 


Richfield 
Riehfteld 
Niagaran 
Richfield 
Richfield  . 
DuTKJee  ... 


County 


MissauKee  ... 

Clare  

Manistee  

Missaukee  ... 

Roscommon 

Ogewmaw. 


Township/range/section 


T23N.R4W.S18  and  T23N.R5W.S1 0-14 

Tl9N.R3W.S5-8  and  T19N.R4W.S1,2  and  TJtON  Fi4w"s35  36" 

T22N.R17W.S36 .-~>'.^ 

T24N.R5W.S1-3.&-16.  21.  22  and'T24N.R4W.S6 /'is 

T24N,RlW.Sl6.19-21.27-30  


T21N,R2E.S2  and  T22N.R2E.S21. 26.27.33-36  and  all  of  S28  ex- 
cept the  S;2  of  the  NW/4-. 
T22N.R1E.S1 3.24  and  T22N.R2E.S1 8-21. 29  


•  Pressure  hmrts  for  the  S/2  of  the  NW/4  of  Sectwn  28.  the  "West  Branch  28  Unrt" 


FPG(psi/ 


1.10 
1.06 
0.82 
1.14 
1.16 

1.15 

1.15 


will  t>e  proposed  and  finalized  with  the  third  group  of  fields. 


IFR  Doc.  93-28735  Filed  11-22-93;  8:45  ami 
BILUfM  COM  «a»4»-p 


[FRL  4805-2] 

Ambient  Water  Quality  Criteria  Aniline 
and  2.4-[Mm6thytphenol 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  and 
request  for  comments  on  Proposed 
Ambient  Water  Quality  Criteria 
Documents  for  the  Protection  of  Aquatic 
Life.  ^ 


SUMMARY:  The  purpose  of  the  notice  is 
to  announce  the  availability  of  two 
documents  presenting  proposed 
Ambient  Water  Quality  Criteria  for  the 
protection  of  aquatic  life  for  two 
chemicals;  and  to  request  public 
comment  on  these  documents.  The 
documents  present  data  and  proposed 
criteria  for  aniline  and  2,4- 
dimethylphenol.  The  Environmental 
Protection  Agency  (EPA)  intends  to 
publish  the  documents  in  final  form 
after  considering  public  comments.  This 
action  is  taken  pursuant  to  section 
304(a)(1)  of  the  Clean  Water  Act.  which 
requires  EPA  to  develop  and  publish 
criteria  for  water  quality  accurately 
reflecting  the  latest  scientific 
loiowledge.  When  published  in  final 
form  these  criteria  will  serve  as 
guidance  to  States  in  developing  water 
quality  standards,  which  are  used  as  the 
basis  for  establishing  enforceable  water 
quality  based  effluent  Umitations. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  24, 1994, 
and  should  be  addressed  as  indicated 
below. 


ADDRESSES:  Requests  for  documents 
should  be  sent  to:  Aniline  and  2.4- 
Dimethylphenol  Proposal.  Water 
Resource  Center.  (RC-4100).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 

Send  written  comments  on  the  draft 
documents  to:  Aniline  and  2.4- 
Dimethylphenol  Proposal,  Comment 
Clerk;  Water  Docket  (MC-4101).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 

Commenters  are  requested  to  submit 
any  references  cited  in  their  comments. 
Commenters  are  also  requested  to 
submit  an  original  and  3  copies  of  their 
written  comments  and  enclosures. 
Commenters  who  want  receipt  of  their 
comments  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  No  facsimiles  (faxes)  will  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Call  Ecological  Risk  Assessment  Branch 
at (202)  260-0658. 

Availability  of  Documents 

This  notice  announces  the  availability 
of  draft  documents  proposing  Ambient 
Water  Quality  Criteria  for  the  protection 
of  aquatic  life  for  two  chemicals.  EPA  is 
releasing  the  following  draf^  criteria 
documents  for  public  review  and 
comments: 

*  Ambient  Aquatic  Life  Water 
Quality  Criteria  for  ANILINE. 

*  Ambient  Aquatic  Life  Water 
Quality  Criteria  for  2,4- 
DIMETHYLPHENOL. 

Acute  and  Chronic  Criteria  for  the 
protection  of  aquatic  life  within 
proposed  "Ambient  Aquatic  Life  Water 
Quality  Criteria  for  2,4- 
DIMETHYLPHENOL"  would,  upon     ' 
finalization.  supersede  guidance  given 


in  the  previous  Ambient  Water  Quality 
Criteria  for  2,4-dimethylphenol  (U.S. 
EPA.  1980).  The  proposed  criteria  were 
derived  using  improved  procedures  and 
additional  information. 

Copies  of  the  complete  drafts  may  be 
obtained  upon  request  by  writing  to  the 
address  listed  above.  These  documents 
are  available  for  review  at  EPA's  Water 
Docket;  401  M  Street.  SW..  Washington. 
DC  20460.  For  access,  call  (202)  260- 
3027  between  9  am  and  3:30  pm  for  an 
appointment.  Copies  of  these 
documents  are  also  available  for  review 
in  the  EPA  Regional  Office  libraries.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 

Background  Information 

Section  304(a)(1)  of  the  Clean  Water 
Act  (33  U.S,C.  1314(a)(1)).  directs  EPA 
to  develop  and  publish  criteria 
reflecting  the  latest  scientific  knowledge 
on  the  identifiable  effects  of  pollutants 
on  public  health  and  welfare,  aquatic 
life  and  recreation. 

The  draft  criteria  announced  today  are 
intended  to  protect  aquatic  life  and  were 
derived  using  the  1985  "Guidelines  for 
Deriving  Numerical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses"  (50 
FR  30784).  All  of  the  criteria  developed 
by  EPA  using  this  methodology  are 
summarized  in  Quality  Criteria  for 
Water  1986  (1986  "Gold  Book")  (which 
is  updated  periodically). 

EPA's  criteria  documents  provide  a 
comprehensive  aquatic  toxicological 
evaluation  of  each  chemical.  For  toxic 
pollutants,  the  documents  tabulate  the 
relevant  acute  and  chronic  toxicity 
information  for  aquatic  life  and  derive 
the  criteria  maximum  concentrations 
(acute  criteria)  and  criteria  continuous 
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mncentrations  (chronic  criteria)  which 
t^JB  Agency  recommends  to  protect 
atjuatic  lifo  resources.  The  proposed 
criteria  announced  today  are  not 
intended  to  protect  human  health  and 
d[j  not  address  human  health  concerns. 

E  Ascription  of  PoUutants  and 
^^ociated  Criteria 

iteria  pollutants  were  selected 
*d  on  two  factors:  (1)  frequency  of 
nirrence  in  the  environment;  and  (2) 
aveilability  of  existing  lexicological  data 
for  each  chemical.  .Those  toxic 
pallutants  which  are  given  high  priority 
b  iHEPA's  Office  of  Water,  as  described 
ii  section  307(a)  of  die  Clean  Water  Act 
aj  ijd  listed  in  40  CFR  part  423.  appendix 
,  were  aJso  considered. 


Aniline 

(CAS  Registry  No.  62-53-3) 

Aniline  (aminobenzene, 
benzenamine,  pbenylamine)  oca:r8 
naturally  in  coal  tars  and  is 
manufactured  through  various  chemical 
procedures.  The  major  uses  of  aniline 
are  in  the  polymer,  rubber,  agricultural 
and  dye  industries.  Aniline  is  used  to 
manufacture  polyurethanes, 
antioxidants,  anUdegradants, 
vulcanization  accelerators,  and  sulfa 
drugs.  Aniline  derivatives  are  used  in 
herbicides,  fungicides,  insecticides, 
repellents,  and  defoliants.  Aniline  has 
also  been  used  as  an  antiknock 
compound  in  gasolines.  Aniline  is  the 


simplest  of  the  aromatic  amines 
(QHsNHi). 

2.4-Dimethylphenol 

(CAS  Registry  No.  105-67-9) 

2,4-DimtthylphenoI  (2.4-DMP)  is  a 
naturally  ocoirring,  substituted  phenol 
derived  from  petroleum  or  coal  tars.  2,4- 
DMP  (l-hydroxy-2,2-diraethylbenzene, 
m-xylenol,  2.4-xylenol  or  m-4-xy!enol) 
is  used  in  the  manufacture  of  phenolic 
antioxidants,  disinfectants,  solvents, 
pharmaceuticals,  insecticides, 
furgicide";,  plasticizeis,  rubber 
cbemicaLs,  poh-phcRjI^ne  oxide, 
wetting  agents,  and  dyestuffs.  2,4-DMP 
is  also  an  additive  of  lubricants, 
gasolines,  and  cresylit  add. 


Pottjtant 


AntJre 

2,4-di»n6triytphenol 


CWA  307(a) 

phofity  po^ 

►jtant? 


^to  . 
Yes 


Proposed  FW  acute  crt- 
t9r*on 


14  n{>^  ..„ 

1.300K9L  


Proposed  SW  acute  cri- 
terion 


77n9rt.  .. 
270>tg1. 


Proposed  FW  c^ron^c 
crtterion 


6.7  jig/L  . 
530n3,l 


F^Tjposed  ?W  chronic 
crtanon 


37  MO^- 


Request  for  Comments 

EPA  is  soliciting  comments  on  the 
proposed  criteria  documents.  If  issued 
in  final  form,  the  proposed  documents 
would  supersede  material  speci5c  to  the 
aquatic  life  toxicity  of  these  chemicals 
as  published  in  any  previous  ambient 
weter  quahty  criteria  documents. 
Specifically.  Acute  and  Chronic  Criteria 
for  the  protection  of  aquatic  hfe  within 
prtjposed  "Ambient  Aquatic  Life  Water 
Quality  Criteria  for  2,4- 
Dtmethylphenol"  would,  upon 
finalization.  supersede  guidance  given 
in  the  previous  Ambient  Water  Quality 
Criteria  for  2,4-dimethylphenol  (U.S. 
EPA,  1980).  The  proposed  criteria  were 
derived  using  improved  procedures  and 
additional  information. 

The  Agency  is  soliciting  additional 
toxicological  data  on  the  pollutants 
covered  by  today's  notice.  Data  suitable 
(as  specified  in  the  Agency's  guidelines 
for  developing  aquatic  life  criteria)  for 
determining  the  bioconcentration  of 
Aniline  in  freshwater  (FW)  or  saltwater 
(SW)  organisms  is  of  particular  interest. 
The  Agency  is  also  soliciting  comments 
on  the  scientific  basis  for  the  criteria 
values,  the  appropriate  analytical 
techniques  for  measuring  attainment  of 
criteria,  and  the  allowable  duration  and 
frequency  for  excseding  the  criteria.  The 
proposed  criteria  announced  today,  if 
published  in  final  form,  would  serve  as 
guidance  to  the  States  in  developing 
water  quality  standards  pursuant  to  40 
CFR  part  131. 


Dated;  November  11, 1993. 
RiAert  Perdasepe, 
Assistant  Administrator  for  Water. 
[FR  Doc.  93-28738  Filed  11-22-93;  8;45  am) 
tsuMa  cox  mtasnt 


EXPORT-iMPORT  BANK 
Advisory  Committae;  Meeting 

SUMMARY:  The  Advisory  Committee  was 
estabhshed  by  Public  Law  98-181, 
November  30, 1983.  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  to 
the  United  States  Congress. 
V*tE  AND  PUCE:  Tuesday,  December  7, 
1993,  from  9:30  a.m.  to  12  noon.  The 
meeting  will  be  held  at  Ebdmbank  in 
room  1143, 811  Vermont  Avenue,  NW., 
Washington,  DC  20571. 

AGENDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Advisory  Committee  Comments 
on  Lundine/Key  Linkages  Report: 
Subcommittee  Reports:  Small  Business, 
Banking,  Insurance,  Project  Finance, 
as/Eastern  Europe.  Tied  Aid;  and  other 
topics. 

POeuc  PARTICIPATION:  The  meeting  vnll 
be  open  to  public  participation;  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statements) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  pubUc  who  plan  to 
attend  the  meeting  should  notify  Loretta 


Carrier,  room  1112,  811  Vermont 
Avenue,  NW.,  Washington,  DC  20571, 
(202)  566-6893,  not  later  than  December 
6, 1993.  If  any  person  washes  auxiliary 
aids  (such  as  a  sign  language  interpreter) 
or  other  special  accommodations,  please 
contact,  prior  to  December  2, 1 593, 
Loretta  Carrier,  room  1112,  811  Vermont 
Avenue,  NW.,  Washington.  DC  20571, 
Voice:  (202)  566-8893  or  TDD:  (202) 
535-3913. 

TOR  FURTHER  tNFORMATION  CONTACT: 
For  further  information,  contact  Loretta 
Carrier,  room  1112, 811  Vermont 
Avenue,  NW.,  Washington,  DC  20571, 
(202) 566-8893. 
Helene  a  Wall, 

Vice  President,  Administntjve  «• 
Management  Services. 

[FR  Doc  93-28723  Filed  11-22-93;  8:45  air.) 
BHUNG  CODE  6690-01-11 


FEDERAL  COMMUNICATIONS 
COMMiSSiON 

[Report  No.  1985} 

Application  for  Review  of  Action  in 
Rulemaking  Proceeding 

November  10, 1993. 

Apphcation  for  review  has  been  filed 
in  the  Commission  ruiemakijig 
proceeding  listed  in  this  Public  Notice 
and  published  piorsuant  to  47  CFR 
1.423(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Lie,  (202)  857-3800.  Opposition  to 
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this  petition  must  be  filed  December  8. 
1993.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  §  73.202(b) 
FM  Table  of  Allotments  FM  Broadcast 
Stations  (Kingsville  and  Ingleside. 
Texas)  (MM  Docket  No.  88-257). 

Application  for  Review 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary 

|FR  Doc  93-28644  Filed  11-22-93;  8:45  am) 

BILUNG  CO0€  «T1»-01-*| 


FEDERAL  MARITIME  COMMISSION 
(Petition  No.  P95-93I 

Petition  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements;  Petition  of  Yangming 
Marine  Transport  Corporation;  Filing  of 
Petition 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  Yangaming  Marine 
Transport  Corporation  pursuant  to  46 
CFR  514.8(a).  for  temporary  exemption 
from  the  November  22. 1993,  electronic 
service  contract  tariff  filing 
requirements  of  the  Commission's  ATFI 
System. 

To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  November  26. 1993.  Replies 
shall  be  directed  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573-0001.  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  Counsel  for 
petitioner,  Paul  M.  Keane,  Esq., 
Cichanowicz.  Callan  &  Keane.  21  West 
Street,  Newr  York,  New  York  10006- 
2908. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  North  Capitol  Street, 
NW..  room  1046. 
Joseph  C.  Polkiiig, 
Secretary. 
(FR  Doc.  93-28638  Filed  11-22-93;  8:45  am] 

BILUNG  C00€  e73»-01-*i 


FEDERAL  RESERVE  SYSTEM 

BB&T  Financial  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  use.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  17, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  BB&T Financial  Corporation. 
Wilson.  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Asheville 
Savings  Bank,  SSB,  Asheville,  North 
Carolina. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Sun  Financial  Corporation.  Earth 
City,  Missouri;  to  acquire  at  least  84.45 
percent  of  the  voting  shares  of  Farmers 
State  Bank  of  Risco,  Risco,  Missouri. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Elmore  Bancshares,  Inc.,  Elmore, 
Minnesota;  to  acquire  at  least  83.2 
percent  of  the  voting  shares  of  Farmers 
State  Bank  of  Delavan.  Delavan, 
Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Community  Banks  of  Kansas.  Inc.. 
Prairie  Village,  Kansas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Kansas  Holding  Company,  Junction 
City,  Kansas,  and  thereby  indirectly 
acquire  First  State  Bank,  Junction  City, 
Kansas,  and  to  acquire  99.18  percent  of 
the  voting  shares  of  Chapman 


Bancshares,  Inc.,  Prairie  Village,  Kansas, 
and  thereby  indirectly  acquire 
Community  Bank.  Chapman.  Kansas. 

2.  Lindoe.  Inc.,  Ordway,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  Pueblo  Bancorporation,  Inc.,  Pueblo, 
Colorado,  and  thereby  indirectly  acquire 
Pueblo  Bank  &  Trust  Company.  Pueblo. 
Colorado. 

3.  Southwest  Kansas  Bancshares.  Inc.. 
Girard,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  99 
percent  of  the  voting  shares  of  Prescott 
State  Bank  Holding  Company.  Prescotl, 
Kansas,  and  thereby  indirectly  acquire 
Prescott  State  Bank,  Prescott,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board 
[FR  Doc.  93-28687  Filed  11-22-93;  8:45  ami 

BILLING  COOE  6210-01-F 


Dauphin  Deposit  Corporation,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S  C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummatio.n  of  thf 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
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evidence  (hat  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  13,  1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

J.  Dauphin  Deposit  Corporation, 
Harrisburg,  Pennsylvania;  to  engage  de 
noix)  through  its  subsidiary.  Farmers 
Maryland,  Inc.,  Owings  Mills, 
Mdryland,  in  soliciting  loans  pursuant 
to  §  225.25(h)(1)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  City  Holding  Company,  Charleston, 
WesJt  Virginia:  to  engage  de  novo 
through  its  subsidiary.  City  Mortgage 
Corporation,  McKee's  Rocks, 
Peonsylvania,  in  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  (including  issuing  letters  of  credit 
and  accepting  drafts)  for  Company's 
account  and  the  account  of  others; 
performing  real  estate  appraisals; 
performing  loan  settlement  services;  and 
offering,  as  agent  or  broker,  insurance 
(including  home  mortgage  redemption 
insurance)  that  is  (i)  directly  related  to 
extensions  of  credit  by  Company  or  its 
affiliates  and  (ii)  limited  to  assuring  the 
repayment  of  the  outstanding  balance 
due  on  such  extension  of  credit  in  the 
event  of  the  death,  disability  or 
involuntary  unemployment  of  the 
debtor  pursuant  to  §§  225.25(b)(l)(ii), 
(b)(B),  and  (b){13)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
303O3: 

1.  SunTrust  Banks,  Inc.,  Atlanta, 
Georgia;  to  engage  de  novo  through  its 
subsidiary,  SunTrust  Securities,  Inc., 
Atlanta,  Georgia,  in  providing  financial 
advice,  arranging  commercial  real  estate 
equity  financing  and  providing 
securities  brokerage  services  pursuant  to 
§§  225.25(b)(4){iii).  (iv).  (v).  and  (vi). 
(b)(14)  and  (b)(15){ii)  of  the  Board's 
Regulation  Y. 

D.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Midwest  Bancorp.  Inc., 
Naperville,  Ilhnois;  to  engage  de  novo 
through  its  subsidiary,  First  Midwest 
Mortgage,  Inc.,  Joliet,  Illinois,  in 
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making,  acquiring,  selling  and  servicing 
residential  mortgage  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y, 
and  to  acquire  certain  assets  of  the 
mortgage  operations  of  its  subsidiary 
banks  including  the  mortgage  servicing 
rights  and  the  mortgage  loans  held  for 
sale. 

2.  Weldon  Bancshares.  Inc.,  Weldon. 
Illinois;  to  engage  de  novo  through  its 
subsidiary,  Weldon  Insurance  Service. 
Weldon,  Illinois,  in  general  insurance 
agency  activities  in  a  town  with  a 
population  of  less  than  5,000  pursuant 
to  §  225.25(b)(8)(iii)  of  the  Boards 
Regulation  Y.  These  activities  will  be 
conducted  in  Weldon,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17, 1993. 
lennifer ).  Johnson, 
Associate  Secretary  of  the  Board 
IFR  Doc.  93-28693  Filed  11-22-93;  8:45  ami 
BILLING  CODE  e21(H)1-F 


Hawkeye  Bancorporation,  et  a!.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2}  or  (f)]  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking -and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuehout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  17, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Hawkeye  Bancorporation,  Des 
Moines,  Iowa;  to  acquire  Centre  Pointe 
Leasing  Co.,  Inc.,  West  Des  Moines, 
Iowa,  and  thereby  engage  in 
nonoperating  leasing  activities  pursuant 
to  §  225.25(b)(5)  of  the  Boards 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Pinnacle  Bancorp,  Inc.,  Central 
City,  Nebraska,  through  its  proposed 
subisdiary.  Pinnacle  Investment 
Company,  Windsor,  Colorado;  to  enter 
into  a  joint  venture  with  Gilbert 
Marshall  and  Company,  Greeley, 
Colorado,  by  acquiring  81  percent  of 
Pinnacle  Financial  Services,  Windsor, 
Colorado,  and  thereby  engage  in 
providing  full  service  brokerage  services 
pursuant  to  §  225.25(b){15)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  17, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-28690  Filed  11-22-93;  8  45  ami 

BILUNG  CODE  621(H>1-F 


The  Sumitomo  Bank,  Limited,  Osaka, 
Japan;  Application  to  Engage  in 
Nonbanking  Activities 

The  Sumitomo  Bank,  Limited,  Osaka, 
Japan  (Applicant),  has  applied  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Companv  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
its  subsidiary,  Sumitomo  Bank  Capital 
Markets,  Inc.  (Company),  in  providing 
by  any  means  general  information  and 
statistical  forecasting  with  respect  to 
foreign  exchange  markets;  advisory 
services  designed  to  assist  customers  in 
monitoring,  evaluating,  and  managing 
their  foreign  exchange  exposures;  and 
transactional  services  with  respect  to 
foreign  exchange  by  arranging  for  swaps 
among  customers  with  complementary 
foreign  exchange  transactions. 
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Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  banlc  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity:  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229, 1237  (DCCir. 
1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (1984). 

The  Board  previously  has  determined 
that  the  proposed  foreign  exchange 
advisory  and  transactional  services  are 
closely  related  to  banking  within  the 
meaning  of  section  4(c)(8)  of  the  BHC 
Act  when  conducted  subject  to  certain 
specified  conditions  and  hmitations 
See  12  CFR  225.25(b){17).  One  of  those 
conditions  is  that  the  company  engaged 
in  the  foreign  exchange  activities  does 
not  take  positions  in  foreign  exchange 
for  its  own  account;  another  of  those 
conditions  is  that  the  company  does  not 
itself  execute  foreign  exchange 
transactions.  See  12  CFR 
225.25(b)(17)(i).  (iii). 

Company  engages  in  currency  swap 
and  swap-related  transactions,  and,  in 
connection  with  such  swap 
transactions,  takes  positions  in  foreign 
currency  and  executes  foreign  currency 
transactions.  See  The  Sumitomo  Bank, 
Limited,  75  Federal  Reserve  Bulletin  582 
(1989).  These  activities  would  preclude 
Sumitomo  firom  conducting  the 
proposed  foreign  exchange  activities 
strictly  in  accordance  with  the 


conditions  and  limitations  specified  in 
§  225.25(b)(17).  To  address  the  concerns 
raised  by  the  conduct  of  Sumitomo's 
existing  currency  swap  activities 
concurrently  with  the  proposed  foreign 
exchange  activities,  Sumitomo  proposes 
to  disclose  to  customers  transactions  in 
which  Company  may  have  an  interest, 
and  to  offer  its  currency  advisory  and 
transactional  services  only  to 
sophisticated  customers  who  would  be 
unlikely  to  place  undue  reliance  on 
investment  advice  received  and  would 
be  better  able  to  detect  investment 
advice  motivated  by  self-interest. 
Applicant  believes  that  these  limitations 
adequately  address  any  possible 
concerns  that  might  arise  when  a  bank 
holding  company  provides  foreign 
exchange  advisory  and  transactional 
services  while  concurrently  taking 
positions  and  executing  transactions  in 
foreign  currencies. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551,  not  later  than  December  15, 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17, 1993. 
lennifer  ].  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-28689  Filed  11-22-93;  8:45  ami 

BILUftG  COOE  e21(K)1-F 


G.E.  Wortman,  et  al.;  Change  in  Bank 
Contrcl  Notices;  Acquisitions  of 
Shares  of  Panks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  wTiting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  13, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198; 

1.  G.E.  Wortman,  Loup  City, 
Nebraska;  to  acquire  an  additional  11.51 
percent  of  the  voting  shares  of  Sherman 
County  Management,  Inc.,  Loup  City, 
Nebraska,  for  a  total  of  23.85  percnnt, 
and  thereby  indirectly  acquire  Sherman 
County  Bank.  Loup  City,  Nebraska. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Albert  Furman.  Glenview.  Illinois, 
to  acquire  45.4  percent;  Robert  Cook. 
Union  Grove,  Wisconsin,  to  acquire  7.6 
percent;  Robert  Durham,  Austin,  Te.xas, 
to  acquire  7.6  percent;  Howard  Marvin, 
Palm  Desert,  California,  to  acquire  7.6 
percent;  and  Robert  Wunsch,  Austin, 
Texas,  to  acquire  7.6  percent  of  the 
voting  shares  of  Hutto  State  Bank. 
Hutto.  Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  November  17. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-28688  Filed  11-22-93;  8:45  ami 

BILUNG  C00€  <21(M)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Idaho  National  Engineering  Laboratory 
Environmental  Dose  Reconstruction 
Project:  Public  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  announces  the  following 
meeting. 

Name:  Initiation  of  Sanford  Cohen  and 
Associates'  Working  Group  for  the  Idaho 
Engineering  Laboratory  Environmental  Dose 
Reconstruction  Project. 

Time  and  Date:  6:30  p.m.-9  p.m.,  Monday, 
December  13, 1993. 

Place:  Red  Lion-Riverside,  2900  Chinden 
Boulevard,  Boise,  Idaho  83714. 

Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  space 
available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Purpose:  Under  a  Memorandum  of 
Understanding  with  the  Department  of 
Energy  (DOE),  the  Department  of  Health  and 
Human  Services  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nculear  energy  production  and  use. 

An  initial  step  in  an  analytic  epidemiologic 
study  for  persons  living  offsite  of  a  given 
DOE  facility  is  the  reconstruction  of  radiation 
doses  due  to  releases  from  that  facility.  CDC 
has  begun  such  an  environmental  dose 
reconstruction  for  DOE's  Idaho  National 
Engineering  Laboratory  near  Idaho  Falls, 
Idaho.  Sanford  Cohen  &  Associates  (SC&A)  is 
gatharing  the  data  necessary  to  perform  the 
dose  reconstruction  under  contract  to  CDC. 
SC&A  is  forming  a  working  group  made  up 
of  Idaho  citizens.  The  working  group's 
primary  purpose  will  be  to  follow  the 
project's  progress  and  provide  input  in 
SC&A's  planning  process.  The  purpose  of 
this  public  meeting  is  to: 

(1)  Initiate  the  working  group  for  SC&A; 

(2)  Provide  the  public  an  opportunity  to 
review  actual  records  that  have  been  entered 

.into  the  database; 

(3)  Discuss  topics  of  future  meetings;  and 

(4)  Solicit  any  additional  comments  bom 
the  public  regarding  the  Environmental  Dose 
Reconstruction  Project. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  More  Information: 
Leeann  S.  Denham,  Radiation  Studies 
Bmnch,  Division  of  Environmental  Hazards 


and  Health  Effects.  NCEH.  CDC.  4770  Buford 
Highway  NE..  (F-35),  Atlanta.  Georgia, 
30341-3724.  telephone  404/488-7040. 

Dated:  November  16. 1993. 
Elvin  Hilyer, 

Associate  Director  for  policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-28682  Filed  11-22-93;  8:45  am) 
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Workshop  on  a  Strategy  for  Power 
Hand  Tool  Ergononrtics  Research — 
Design,  Selection,  Installation,  and  Use 
Within  the  Automotive  Industry: 
Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Workshop  on  a  Strategy  for  Power 
Hand  Tool  Ergonomics  Research — Design, 
Selection.  Installation,  and  Use  Within  the 
Automotive  Industry. 

Times  and  Dates:  9:15  a.m.-3  p.m..  JanuMy 
13. 1994.  9  a.m.-12  noon.  January  14, 1994. 

Place:  Alice  Hamilton  Laboratory, 
Conference  Room  C,  NIOSH,  CDC,  5555 
Ridge  Avenue,  Cincinnati,  Ohio  45226. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
identify  the  power  hand  tools  utilized  in  the 
automotive  manufacturing  industry, 
problems  associated  with  power  hand  tool 
usage,  and  the  existing  research  in  the  area 
of  adverse  biomechanical  and  physiological 
effects  from  power  hand  tools.  Using  this 
information  to  determine  research  gaps, 
discussions  of  strategies  for  filling  specific 
gaps  will  be  conducted.  Three  areas  for 
discussion  will  be  emphasized  at  the 
Workshop — Surveillance/Epidemiology, 
Problem  Source  Identification,  and 
Engineering  Controls  and  Design/ 
Manufacturing.  Viewpoints  and  suggestions 
from  industry,  labor,  academia,  other 
government  agencies,  and  the  public  are 
invited. 

Contact  Person  for  Additional  Information: 
Steve  Smith,  NIOSH,  CDC,  4676  Columbia 
Parkway,  Mailstop  R5,  Cincinnati,  Ohio 
45226,  telephone  513/841-4385. 

Dated:  November  16, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-28681  Filed  11-22-93;  8:45  am) 
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Health  Resources  and  Services 
Administration 

National  Vaccine  injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Pubhc  Health  Service,  HHS. 


ACTION:  Notice. 


SUMMARY:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act.  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Court  of  Federal  Claims  is 
charged  by  statute  with  responsibility 
for  considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMA^nON  CONTACT:  For 

information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims.  717 
Madison  Place  NW.,  Washington,  DC. 
20005,  (202)  219-9657.  For  information 
on  the  Public  Health  Service's  role  in 
the  Program,  contact  the  Administrator, 
Vaccine  Injury  Compensation  Program, 
6001  Montrose  Road,  room  702, 
Rockville,  MD  20852.  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  pptition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  under  the  Program  to 
PHS.  The  Court  is  directed  by  statute  to 
appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  hsts  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
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condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act.  42 
use.  300aa-12(b)(2).  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  PHS  on  October  1, 
1990. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all. 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition."  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  sympton 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  hsted  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
PHS  addressed  to  Director.  Bureau  of 
Health  Professions.  5600  Fishers  Lane, 
room  8-05.  Rockville.  MD  20857.  The 
Court's  caption  [Petitioner's  Name  v. 
Secrefaiy  of  Health  and  Human 
Services]  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 


Lilt  of  Petitions 

1.  Tyne  Gonzales  on  behalf  of  Brian 
Gonzales,  El  Paso,  Texas,  Claims 
Court  Number  90-3626  V 

2.  Vickie  Leonard,  Baton  Rouge, 
Louisiana,  Claims  Court  Number  90- 
3627  V 

3.  Helena  Howard,  Elaine,  Arkansas, 
Claims  Court  Number  90-3628  V 

4.  Patrick  Tynan,  Shreveport.  Louisiana, 
Claims  Court  Number  90-3629  V 

5.  Eva  Mitchell  on  behalf  of  Janice 
Majewski,  Paola.  Kansas.  Claims 
Court  Number  90-3630  V 

6.  James  K.  and  Susan  Lautenbacher  on 
behalf  of  James  H.  Lautenbacher. 
Orange.  New  Jersey.  Claims  Court 
Number  90-3631  V 

7.  Joseph  and  Cynthia  Lamb  on  behalf 
of  Stephanie  Lamb,  Fort  Lauderdale. 
Florida,  Claims  Court  Number  90- 
3633  V 

8.  Robert  and  Linda  Rowe.  Jr..  on  behalf 
of  Daniel  Rowe.  Sewickley. 
Pennsylvania.  Claims  Court  Number 
90-3634  V 

9.  Janice  Baresel  on  behalf  of  James 
Baresel.  Bayport.  New  York.  Claims 
Court  Number  90-3635  V 

10.  William  Shamrell  on  behalf  of 
Bemadette  Shamrell.  Deceased.  San 
Gabriel.  California.  Claims  Court 
Number  90-3636  V 

11.  Lilhe  Nusz  on  behalf  of  Robert  and 
Stanley  Nusz.  Enid.  Oklahoma. 
Claims  Court  Number  90-3637  V 

12.  Linda  Young.  Mt.  Pleasant.  Iowa. 
Claims  Cou.*  Number  90-3638  V 

13.  Brenda  Klein  on  behalf  of  Sharon 
Giardina  and  Karen  Klein.  Greer. 
South  Carolina.  Claims  Court  Number 
90-3639  V 

14.  Martin  Fields  on  behalf  of  Martin 
Fields.  Jr..  Deceased.  Norfolk. 
Virginia.  Claims  Court  Number  90- 
3640  V 

15.  Lorraine  Halgas.  Waltham. 
Massachusetts.  Claims  Court  Number 
90-3641  V 

16.  David  and  Diana  Martin  on  behalf  of 
Kyle  Martin.  Oklahoma  City, 
Oklahoma.  Claims  Court  Number  90- 
3643  V 

17.  Carol  Burley  on  behalf  of  Michael 
Burley,  Barberton,  Ohio,  Claims  Court 
Number  90-3644  V 

18.  Carol  Burley  on  behalf  of  Matthew 
Burley.  Barberton.  Ohio.  Claims  Court 
Number  90-3645  V 

19.  Elizabeth  Senn  on  behalf  of  Mandy 
Senn.  Portland.  Oregon,  Claims  Court 
Number  90-3646  V 

20.  Raphael  and  Renee  Adam  on  behalf 
of  Romanes  Anooya.  Deceased. 
Chicago,  Illinois.  Claims  Court 
Number  90-3647  V 

21.  Emma  Mitchell  on  behalf  of  Edward 
Lee  Mitchell.  Austin.  Texas.  Claims 
Court  Number  90-3648  V 


22.  Andrea  Topelian  on  behalf  of  Brian 
Condon.  Allen  Park.  Michigan,  Claims 
Court  Number  90-3649  V 

23.  Theresa  MacCloskey  on  behalf  of 
Kerry  MacCloskey.  Aurora,  Colorado, 
Claims  Court  Number  90-3650  V 

24.  Willie  lyamu  on  behalf  of  Osazee 
lyamu,  Boston.  Massachusetts,  Claims 
Court  Number  90-3651  V 

25.  Elizabeth  Messer  on  behalf  of  Joshua 
Messer,  Riverside,  California.  Claims 
Court  Number  90-3652  V 

26.  Elizabeth  Messer  on  behalf  of  Jared 
Messer,  Riverside,  California,  Claims 
Court  Number  90-3653  V 

27.  Michael  MacNabb  on  behalf  of  Kelly 
MacNabb,  Minneapolis,  Minnesota, 
Claims  Court  Number  90-3654  V 

28.  Debra  Pugh  on  behalf  of  Clayton 
Pugh,  Deceased,  Phoenix,  Arizona, 
Claims  Court  Numbeer  90-3655 

29.  Barbara  Crotty  on  behalf  of  Deborah 
Crotty,  Orchard  Park,  New  York, 
Claims  Court  Number  90-3656  V 

30.  Debra  Evans  on  behalf  of 
Christopher  Evans,  Deceased,  Sioux 
City,  Iowa,  Claims  Court  Number  90- 
3657  V 

31.  Linda  Louthian  on  behalf  of 
Anthony  Louthian,  Hudson.  Florida, 
Claims  Court  Number  90-3658  V 

32.  Mary  Carter  on  behalf  of  Steven 
Carter,  Alderson.  West  Virginia, 
Claims  Court  Number  90-3659  V 

33.  Nancy  Rhyne.  Weir.  Mississippi. 
Claims  Court  Number  90-3660  V 

34.  Brenda  Peloso  on  behalf  of  Robert 
Henry.  Deceased,  Cairo.  Georgia, 
Claims  Court  Number  90-3661  V 

35.  Adele  Bonvie  on  behalf  of  Michael 
Bonvie,  Plainville,  Massachusetts. 
Claims  Court  Number  90-3662  V 

37.  Dennis  Gunter  on  behalf  of  Ashley 
and  Justin  Gunter.  Fort  Smith. 
Arkansas,  Claims  Court  Number  90- 
3663  V 

38.  Yvette  Ferguson  on  behalf  of  Milton 
Smith.  Jr..  Cleveland.  Ohio,  Claims 
Court  Number  90-3665  V 

39.  Charles  Troop  on  behalf  of  Charlotte 
Troop,  Deceased,  Boise,  Idaho,  Claims 
Court  Number  90-3666  V 

40.  Robert  Tichy  on  behalf  of  Jonathan 
Tichy,  Louisville,  Kentucky,  Claims 
Court  Number  90-3667  V 

41.  Donald  Townsend  on  behalf  of 
Jessica  Townsend,  Flint,  Michigan. 
Claims  Court  Number  90-3668  V 

42.  Gary  Wilson.  Itasca.  Texas,  Claims 
Court  Number  90-3669  V 

43.  Raul  Ramirez  on  behalf  of  Raul 
Ramirez,  Jr..  New  Orleans,  Louisiana, 
Claims  Court  Number  90-3670  V 

44.  Kenneth  Rhea,  Spearman.  Texas, 
Claims  Court  Number  90-3671  V 

45.  Russell  Rhodes  on  behalf  of  Lisa 
Rhodes.  Elizabeth.  Indiana.  Claims 
Court  Number  90-3672  V 
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46.  Ceilia  Bumanglag  on  b^alf  of  Amy 
Bumanglag,  Palmer,  Alaska,  Ckims 
Court  Nuniber  90-3673  V 

47.  Katherine  Bums  and  Steven  Pfeiffer 
on  behalf  of  Stephanie  Pfeiffer, 
Philadelphia,  Pennsylvania,  Claims 
Court  Number  90-3674  V 

48.  Kathleen  Mozzayanpour  on  behalf  of 
Shirin  Mozzayanpour,  Miami, 
Florida,  Claims  Court  Number  90- 
3675  V 

49.  John  and  Laurene  Nelson  on  behalf 
of  John  K.  Nelson,  Jr.,  Narragansett, 
Rhode  Island,  Claims  Court  Number 
90-3676  V 

50.  Maureen  Schaeffer  on  behalf  of  Nora 
S^aeffer.  Batavia,  New  York.  Claims 
Cpurt  Number  90-3677  V 

51.  Joseph  Lewis  on  behelf  of  Kelly 
L^wis.  Wiiliamsville,  New  York, 
Claims  Court  Number  90-3678  V 

52.  Michael  Bapst  on  behalf  of  Mehssa 
Bapst.  Buffalo,  New  York,  Claims 
C^urt  Njmber  90-3679  V 

53.  (tferla  Stafford  on  behalf  of  Jonathan 
Stafford,  Sandy  Hook,  Missiisippi, 
Cljams  Court  Number  90-3680  V 

54.  $|even  and  Linda  Morey  on  behalf 
of|Timothy  Morey,  Erie. 
Pennsylvania,  Qaims  Court  Number 
9GU3681  V 

55.  John  Sykes,  Houston,  Texas,  Claims 
Court  Number  90-3682  V 

56.  Margaret  McFarland  on  behalf  of 
Jelfrey  McFarland,  Minden, 
Louisiana,  Claims  Court  Number  90- 
3683  V 

57.  Helena  Wray  on  behalf  of  Qinton 
Wray,  Goleta,  California,  Claims  Court 
Number  90-3684  V 

58.  James  Young  on  behalf  of  Amber 
Young,  Baldwinsvilie,  New  York, 
Claims  Court  Niunber  90-3685  V 

59.  Mickey  Weiser  on  behalf  of  Brock 
Weiser,  Hoxie,  Kansas,  Claims  Court 
Number  90-3686  V 

60.  Judy  Sabri  on  behalf  of  Hesham 
Sabri,  Cairo,  E^ypt,  Claims  Court 
Number  90-3687  V 

61.  Djaniel  and  Jennifer  McNally  on 
behalf  of  Will  McNally,  Indianapolis, 
Indiana,  Qaims  Court  Number  90- 
3688  V 

62.  Michael  Walker  on  behalf  of  Randy 
Wallker,  Odessa,  Texas,  Claims  Court 
Number  90-3689  V 

63.  Dorothy  Tumey  on  behalf  of 
William  Tumey,  Jr.,  Edwardsville. 
lUinois,  Claims  Court  Number  90- 
3600  V 

64.  Richard  Hamroaker  on  behalf  of 
Adam  Haiximaker,  Miami,  Florida, 
Claims  Court  Number  90-3691  V 

65.  Gwendolyn  Lewis  on  behalf  of  Carla 
Holmes,  Albany,  New  York.  Claims 
Court  Number  90-3692  V 

66.  Christopher  Evans  on  behalf  of 
Frank  Evans,  Essex  Jxmction, 
Vennont,  Claims  Court  Number  90- 
3693  V 


67.  Richard  and  Judith  Gleason  on 
behalf  of  Sharon  Gleason,  Levittown, 
New  York.  Claiois  Court  Number  90- 
3694  V 

68.  Sally  Lavoie  on  behalf  of  OTJeil 
Lavoie,  Lewiston.  Maine,  Claims 
Court  Number  90-3695  V 

69.  Dan  Goodwin  on  behalf  of  Hillary 
Goodwin,  Deceased,  Corpus  Christi. 
Texas,  Qaims  Court  Number  90-3696 
V 

70.  Jennifer  Keith  on  behalf  of  Pamela 
Keith,  Jackson,  Mississippi,  Claims 
Court  Number  90-3697  V 

71.  Deloris  Prewitt  on  behalf  of  Tanya 
Prewitt,  Denver,  Colorado,  Claims 
Court  Number  90-3698  V 

72.  Ron  Kiersey  on  behalf  of  Bret 
Kiersey,  Modesto,  California.  Qaims 
Court  Number  90-3699  V 

73.  Deborah  Hoizhey.  Santa  Rosa, 
California,  Claims  Court  Number  90- 
3700  V 

74.  Cheryl  Xystrns,  Sible>'.  Illinois, 
Claims  Court  N'amber  90-3701  V 

75.  Robert  Cervenka  on  behalf  of 
Christopher  Cervenka,  Chicago, 
Illinois.  Claims  Court  Number  90- 
3702  V 

76.  Donald  Bastian,  Middleburg,  Ohio, 
Claims  Court  Number  90-3703  V 

n.  Ralph  Becker  on  behalf  of  Wesley 
Bedcer,  Fort  Smith,  Arkansas,  Claims 
Court  Number  90-3704  V 

78.  Harold  Berger  on  behalf  of  Sara 
Berger,  Brooklyn.  New  York,  Qaims 
Court  Number  90-3705  V 

79.  Alicia  Clover,  Trufant.  Michigan, 
Qaims  Court  Number  90-3706  V 

80.  Susan  Colhns  on  behalf  of  Betsy 
Collins,  Dallas,  Texas,  Qaims  Court 
Number  90-3707  V 

81.  Myron  Carterman  on  behalf  of  Diana 
Carterman,  Kent,  Washington,  Qaims 
Court  Number  90-3708  V 

82.  Barbara  Fuller  on  behalf  of  Sara 
Fuller,  Kissimmee,  Florida,  Qaims 
Court  Number  90-3709  V 

83.  Kaye  Caroll,  Lampasss,  Texas, 
Claims  Court  Number  90-3710  V 

84.  Gregory  Caudill,  Barberton,  Ohio, 
Claims  Court  Number  90-3711  V 

85.  Edward  Carrico  on  behalf  of  Shane 
Carrico,  Deceased,  Nutter  Fort 
Stonewood,  West  Virginia,  Claims 
Court  Number  90-3712  V 

86.  Gary  Cahill  on  behalf  of  DonaH 
Cahill,  Deceased,  Mooresville, 
Indiana,  Qaims  Court  Number  90- 
3713  V 

87.  Robert  Jackson  on  behalf  of  Arael 
Jackson.  Houston,  Texas,  Qaims 
Court  Number  90-3714  V 

88.  Marguerite  Ward  on  behalf  of 
Christopher  Jones,  Merrillville, 
Indiana,  Qaims  Court  Number  90- 
3715  V 

89.  Kelley  Jadtson  on  behalf  of  Arthur 
Jackson,  Brownwood,  Texas.  Qaims 
Court  Number  90-3716  V 


90.  Joseph  Jenkins  on  behalf  of  Charles 
Jenkins,  Jacksonville,  North  Carolina, 
Claims  Court  Number  90-3717  V 

91.  Tomraie  Jordon  on  behalf  of  Alton 
Jordon,  Metairie,  Louisiana,  Qaims 
Court  Number  90-3718  V 

92.  Blake  Breedveld  on  behalf  of 
Christopher  Medina,  Chicago,  Illinois, 
Qaims  Court  Number  90-3719  V 

93.  Eric  Bergerson,  Silver  Spring, 
Maryland,  Claims  Court  Number  90- 
3720  V 

94.  Carolyn  Barnes  on  behalf  of 
Nicholas  Barnes,  Soldotna.  Alaska, 
Qaims  Court  Number  90-3721  V 

95.  Michael  Alder,  Watseka.  Illinois, 
Claims  Court  Nvunber  90-3722  V 

96.  Vanessa  Anthony  on  behalf  of 
Jarreau  Anthony,  Ft.  Riley,  Kansas, 
Qaims  Court  Number  90-3723  V 

97.  Betty  Alexander  on  behalf  of  Janet 
Alexander,  Meridian,  Mississippi, 
Claims  Court  Number  90-3724  V 

98.  Charles  Pedersen  on  behalf  of  John 
Pedersen,  Portland,  Oregon,  Claims 
Court  Number  90-3725  V 

99.  Rick  Middleton  on  behalf  of  Qinton 
Middleton,  Springfield,  Oregon, 
Claims  Court  Nunber  90-3726  V 

100.  Nonran  Van  Leuven  on  behalf  of 
Jennifer  Van  Leuven.  Deceased, 
Prineville,  Oregon,  Claims  Court 
Number  90-3727  V 

101.  David  and  Qndy  Smith  on  behalf 
of  Stephanie  Smith,  Deceased, 
Portland,  Oregon,  Claims  Court 
Number  90-3728  V 

102.  John  Doyle  an  behalf  of  Mary 
Doyle,  Bronx,  New  Yoric.  Qaims 
Court  Number  90-3729  V 

103.  Tamara  Hampton  on  behalf  of 
Robbie  Lee  Hampton,  Patrick  AFB. 
Florida,  Qaims  Court  Number  90- 
3730  V 

104.  Evelyn  Holmes  on  behalf  of  Susan 
Rawlingg,  Philadelphia.  Pennsylvania, 
Qaims  Court  Number  90-3731  V 

105.  Susan  Kelly,  Saginaw,  Michigan. 
Claims  Court  Number 90-3732  V 

106  Billy  Henson,  Jr.,  Weir,  Mississippi, 
Claims  Court  Number  90-3733  V 

107.  Carol  McLeod  on  behalf  of  Darin 
McLeod,  Portland,  Oregon,  Qaims 
Court  Number  90-3734  V 

108.  Christopher  Zwart,  Dell  Rapids, 
South  Dakota,  Qaims  Court  Nu.Tiber 
90-3735 V 

109.  Behnda  Sons  on  behalf  of  Jared 
Sons,  Salem,  Indiana,  Claims  Court 
Number  90-3736 

110.  Sandra  Erb  on  behalf  of  Kerry  Erb, 
Honeoye  Falle,  New  York,  Qaims 
Court  Number  90-3737  V 

111.  Ronald  Venard  on  behalf  of  Tjson 
Venard,  Longview,  Washington, 
Qaims  Court  Number  90-3738  V 

112.  Naomi  Kasten  on  behalf  of  Shira 
Kasten,  Oceanside,  New  York,  Qaims 
Court  Number  90-3739  V 
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113.  Dianna  Anderson  on  behalf  of  Erika 
Anderson,  Deceased,  Moline,  Illinois, 
Claims  Court  Number  90-3741  V 

114.  Donna  Anderson  on  behalf  of  Darla 
Anderson.  Watertovm,  South  Dakota, 
Claims  Court  Number  90-3742  V 

115.  Lynne  Schone  on  behalf  of  Amanda 
Schone,  Biloxi,  Mississippi.  Claims 
Court  Number  90-3743  V 

116.  Thomas  J.  Delaune  on  behalf  of 
.  Thomas  R.  Delaune,  Metairie. 

Louisiana,  Claims  Court  Number  90- 

3744  V 

117.  Christopher  Frontera,  Detroit, 
Michigan.  Claims  Court  Number  90- 

3745  V 

118.  Fred  Fulton  on  behalf  of  Laura 
Fulton.  Dallas.  Texas,  Claims  Court 
Number  90-3746  V 

119.  Lenna  Dee  Kyle.  Red  Bluff. 
CaUfomia.  Claims  Court  Number  90- 
3747  V 

120.  Coche  and  Evelyn  Gilbert  on  behalf 
of  Peter  Gilbert.  Cleveland. 
Mississippi,  Claims  Court  Number 
90-3748  V 

121.  Coche  Gilbert.  Hattiesburg, 
Mississippi.  Claims  Court  Number 
90-3749  V 

122.  Fredrick  Kamienny  on  behalf  of 
Howard  Kamienny,  Deceased. 
Southfield.  Michigan.  Claims  Court 
Number  90-3750  V 

123.  Beth  Turpin  on  behalf  of  Andrew 
Turpin.  Deceased.  Greenfield. 
Indiana.  Claims  Court  Number  90- 
3751V 

124.  Carol  Freeman.  Richland. 
Washington.  Claims  Court  Number 
90-3752  V 

125.  Thomas  Graham  on  behalf  of 
Wesley  Graham.  St.  Louis.  Missouri. 
Claims  Court  Number  90-3753  V 

126.  Enedelia  Mendez  on  behalf  of 
Santos  Mendez.  Crescent  City. 
Florida.  Claims  Court  Number  90- 

3754  V 

127.  Lucille  Tabor  on  behalf  of  Joel 
Tabor.  Deceased.  Princeton,  West 
Virginia,  Qaims  Court  Number  90- 

3755  V 

128.  Ruben  Lapitan  on  behalf  of  Melanie 
Lapitan,  Honolulu,  Hawaii,  Claims 
Court  Number  90-3756  V 

129.  Norris  Jenkins  on  behalf  of  Burwell 
Jenkins.  Deceased.  Philadelphia. 
Pennsylvania.  Claims  Court  Number 
90-3757  V 

130.  Heidi  Starr  on  behalf  of  Jessica 
Sterling.  Canoga  Park.  California, 
Claims  Court  Numbers  90-3758  V 

131.  Diane  VanDusen,  Gibsonton, 
Florida.  Claims  Court  Number  90- 
3759  V 

132.  Benjamin  Allgyer  on  behalf  of  J. 
Michael  Allgyer.  Gordonville. 
Pennsylvania,  Claims  Court  Number 
90-3760  V 

133.  Bemice  Ditchfield  on  behalf  of 
Laureign  Ditchfield,  Deceased. 


Portsmouth.  Virginia,  Claims  Court 
Number  90-3761  V 

134.  Paul  Ritzer,  Walpole. 
Massachusetts,  Claims  Court  Number 
90-3762  V 

135.  Wanda  Justice  on  behalf  of  Sunny 
Justice,  Las  Vegas.  Nevada,  Claims 
Court  Number  90-3763  V 

136.  David  Silvius,  Yarmouth,  Maine. 
Claims  Court  Number  90-3764  V 

137.  Linda  Roth  on  behalf  of  David 
Roth.  Mount  Lebanon.  Pennsylvania. 
Claims  Court  Number  90-3765  V 

138.  Jeffrey  Moore  on  behalf  of  June 
Moore,  Deceased.  Midwest  City. 
Oklahoma,  Claims  Court  Number  90- 
3766  V 

139.  Walter  Lynch  on  behalf  of  Jeffrey 
Lynch.  Wayland,  Michigan.  Claims 
Court  Number  90-3767  V 

140.  Gary  and  Sharon  Neese  on  behalf 
of  Crista  Neese.  Brazil.  Indiana. 
Claims  Court  Number  90-3768  V 

141.  Jana  Donald  on  behalf  of  Aubrey 
Donald.  Waynesboro,  Mississippi, 
Claims  Court  Number  90-3769  V 

142.  Manuel  Alvarez  on  behalf  of 
Manuel  Vergne,  Santurce,  Puerto 
Rico,  Claims  Court  Number  90-3770 
V 

143.  Ryan  Bums,  Gardner, 
Massachusetts.  Claims  Court  Number 
90-3771 V 

144.  Christine  Nesmith.  Lincoln. 
Nebraska.  Claims  Court  Number  90- 
3772  V 

145.  Corey  Kirk  on  behalf  of  Charles 
Hulsey.  Oklahoma  City.  Oklahoma. 
Claims  Court  Number  90-3774  V 

146.  Michael  Collins.  Detroit,  Michigan, 
Claims  Court  Number  90-3775  V 

147.  Roy  Howard.  Jr..  Oklahoma  City. 
Oklahoma.  Claims  Court  Number  90- 

3776  V 

148.  David  Perret  on  behalf  of  Cynthia 
Ferret.  Deceased,  New  Orleans. 
Louisiana.  Claims  Court  Number  90- 

3777  V 

149.  Bobby  Joe  Atkins.  Rockmart. 
Georgia.  Claims  Court  Number  90- 

3778  V 

150.  John  Nicholson.  New  Orleans. 
Louisiana.  Claims  Court  Number  90- 

3779  V 

151.  Ruby  Hulet  on  behalf  of  Jon  C. 
Hulet.  Anoka.  Minnesota,  Claims 
Court  Number  90-3780  V 

152.  Thomas  Hull  on  behalf  of  Alison 
Hull,  Wiesbaden,  West  Germany. 
Claims  Court  Number  90-3781  V 

153.  Joy  McKenzie  on  behalf  of  Mariaina 
Lewin.  New  York.  New  York.  Claims 
Court  Number  90-3782  V 

154.  Julia  Lamb  on  behalf  of  Seth  Lamb. 
Fawn  Grove.  Pennsylvania,  Claims 
Court  Number  90-3783  V 

155.  LaWanda  Scroggins.  San  Francisco. 
Cahfomia.  Claims  Court  Number  90- 
3784  V 


156.  Billy  Hampton.  Bland.  Virginia. 
Claims  Court  Number  90-3785  V 

157.  Jeanette  Woods  on  behalf  of  Lance 
Woods.  Miami  Beach.  Florida.  Claims 
Court  Number  90-3786  V 

158.  Mary  Golden  on  behalf  of  Inga 
Nickel.  Sacramento.  California. 
Claims  Court  Number  90-3787  V 

159.  David  Trevino  on  behalf  of 
Catherine  Trevino.  Robstown,  Texas. 
Claims  Court  Number  90-3788  V 

160.  Betty  Barrett  on  behalf  of  Tom 
Barrett.  Augusta.  Georgia,  Claims 
Court  Number  90-3790  V 

161.  Teresa  Watson.  Mc  Rae,  Georgia, 
Claims  Court  Number  90-3791  V 

162.  Terrence  Benton  on  behalf  of 
Brandon  Benton.  Staunton,  Virginia. 
Claims  Court  Number  90-3792  V 

163.  Larry  and  Janette  Pepper.  Jr.,  on 
behalf  of  Amy  Gibbs.  Wheeling.  West 
Virginia.  Claims  Court  Number  90- 
3793  V 

164.  E.J.  Hickman  on  behalf  of  Mary 
Hickman.  Scott  A  F  B.  Illinois,  Claims 
Court  Number  90-3794  V 

165.  Linda  LaRue  on  behalf  of  Daniel 
LaRue,  Milwaukee,  Wisconsin,  Claims 
Court  Number  90-3795  V 

166.  Sandra  Jean  PoUins.  Charleston, 
South  Carolina.  Claims  Court  Number 
90-3796  V 

167.  Edward  Hart  on  behalf  of  Brian 
Hart.  Reynoldsburg,  Ohio.  Claims 
Court  Number  90-3797  V 

168.  Joseph  McCoy  on  behalf  of  Ramon 
Villegas.  San  Benito.  Texas,  Claims 
Court  Number  90-3798  V 

169.  Geraldine  Correia  on  behalf  of 
Cherie  Correia.  Daytona  Beach, 
Florida.  Claims  Court  Number  90- 
3799  V 

170.  Delores  Williams  on  behalf  of  Teri 
Konchalski.  San  Francisco.  California, 
Claims  Court  Number  90-3800  V 

171.  Tina  Gomez  on  behalf  of  Veronica 
Gomez.  Deceased.  Pittsburg, 
California.  Claims  Court  Number  90- 
3801V 

172.  Catherine  Dunning  on  behalf  of 
Megan  Dimning.  Chino,  California. 
Claims  Court  Number  90-3802  V 

173.  Steve  Bnmson.  Gadsden.  Alabama. 
Claims  Court  Number  90-3803  V 

174.  Roger  Clay  on  behalf  of  Courtney 
Clay.  Minneapolis.  Minnesota,  Claims  • 
Court  Number  90-3804  V 

175.  Eleanor  Diaz  on  behalf  of  Crjstal 
Diaz.  Tucson.  Arizona.  Claims  Court 
Number  90-3805  V 

176.  Louise  Harpley,  Augusta,  Georgia. 
Claims  Court  Number  90-3806  V 

177.  Benny  Kelly  on  behalf  of  Erin 
Kelly,  Dodge  City,  Kansas.  Claims 
Court  Number  90-3807  V 

178.  Annie  Hobson  on  behalf  of  Calvin 
Hobson.  Memphis.  Tennessee.  Claims 
Court  Number  90-3808  V 
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179.  Mylyndia  Ehincan,  Drexel  Hill, 

Pennsylvania,  Claims  Court  Number 

bo- 3809  V 
1 S  J.  Robert  VVhitley  on  behalf  of  Mark 

/Vhitley,  Rogers,  Arkansas,  Claims 

jjurt  Number  90-3810  V 
1 !  I.  Barbara  Miller.  Auburn,  New  York, 

'  :;iaims  Court  Number  90-3811  V 
VM.  Diana  Slark  on  behalf  of  Corey 

:  Jtark,  Deceased,  Brattleboro, 

/erraont,  Claims  Court  Number  90- 

:  1812  V 
V 1 1.  Marie  Skrzypchak  on  behalf  of 

'amela  Skrzypchak,  Wausau, 

Vjsconsin,  Claims  Court  Number  90- 

f813  V 
li  IS.  Gale  Stanford,  Birmingham, 

Alabama,  Claims  Court  Number  90- 

^815  V 
1^5.  Monte  Hancock.  Sah  Lake  City, 

jlltah.  Claims  Court  Number  90-3817 

1  ^6.  Karen  Harmon,  Butler, 
jPennsyivania,  Claims  Court  Number 
90-3818  V 

187.  Virginia  Mercer  on  behalf  of  Edwin 
Cusick  Maeurer,  Jersey  City.  New 
Jersey,  Claims  Court  Number  90-3819 
V 

188.  Leslie  Martin  on  behalf  of  Peter 
Martin,  New  Orleans.  Louisiana, 
Claims  Court  Number  90-3820  V 

189.  Woodrow  Gerdon  on  behalf  of 
Monroe  Gerdon,  Deceased,  Corydon, 
Indiana,  Claims  Coiut  Number  90- 
13821  V 

190.  Charles  Rath,  Chicago,  Illinois, 
Claims  Court  Number  90-3822  V 

191.  James  Qine  on  behalf  of  Jonathan 
Pine,  Appleton,  Wisconsin,  Claims 
Court  Number  90-3823  V 

192.  Michael  Dewey  on  behalf  of  Jeremy 
Dewey,  Deceased,  San  Jose, 
Cahfomia,  Claims  Court  Number  90- 
3824  V 

193.  Zoe  Backman  on  behalf  of  Janyne 
Holtzman,  Bellmore.  New  York, 
dlaims  Court  Number  90-3825  V. 

;ed;  November  17. 1993. 
;ain  A.  Robinson, 
ig  Administrator 

.j€  93-28669.Filed  11-22-53;  8:45  ami 

BIUJNG  CODE  41CiO-1S-P 


irfTERNATKDNAL  TRADE 
COMMISSION 

Pnvestigattons  Nos.  731-TA-671-674 
(Preltminafy)) 

SiKcomanganese  From  Brazil,  the 
People's  Republic  of  China,  Ukraine, 
and  Venezuela   ^ 

AGENCY:  United  States  International 
Trade  Commission. 
ACTK>N:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 


SUSWIARV:  The  Commission  hereby  gives 
notice  of«the  institution  of  prehminary 
antidumping  investigations  Nos.  731- 
TA-671-674  (Preliminary)  under 
section  733(a)oftheTariff  Act  of  1930 
(19  U.S.C.  1673b{a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  mdustry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil,  the  People's 
Republic  of  China,  Ukraine,  and 
Venezuela  of  silicomanganese 
(ferrosilicon  manganese),  provided  for 
In  subheading  7202.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  roust  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  December 
27. 1993. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consuJt  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  12, 1993. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Janine  Wedel  (202-205-3178),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobihty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPt^MBITARY  MFCRMATiON: 

Background  ~ 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  November  9, 1993,  by  Elkem  Metals 
Company,  Pittsburgh,  PA,  and  the  Oil, 
Chemical  and  Atomic  Workers,  Local, 
Belpre,  OH. 

ParticipatioQ  in  the  investigations  and 
pablic  service  list 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  Ust 
containing  the  names  and  addresses  of 


all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  DisckHture  of  Business 
Proprietary  Informatioc  (BPI)  Lnder  an 
Administrative  Protective  Oder  (APO) 
and  DPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  those  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
apphcation  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  senice  list  wll  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  December  3, 1993,  at 
the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
WasKngton,  DC  Parties  wishing  to 
participate  in  the  conference  should 
contact  Janine  Wedel  (202-205-3178) 
not  later  than  November  30, 1993,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  or&l 
presentation  at  the  conlerence.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Subirdssions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  December  8, 1993,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  In  connection 
with  their  presentation  at  the  conferenct 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI.  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3.  end  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  end 
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a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority;  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
mission's  rules. 

Issued:  November  18. 1993. 

By  order  of  the  Commission. 
Donna  R.  Ko«hnke, 
Secretary. 

IFR  Doc.  93-28754  Filed  11-22-93;  8:45  am) 
BILUNQ  CODE  TOSO-OZ-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Part*  No.  290  (Sub-No.  2)] 

Railroad  Cost  Recovery  Procedures 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  decision. 

SUMMARY:  The  Commission  declines  to 
change  the  methodology  for  weighting 
the  index  used  to  calculate  the  quarterly 
rail  cost  adjustment  factor.  The 
weighting  methodology  currently  in  use 
will  be  continued. 
EFFECTIVE  DATE:  December  22. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Schmitz,  (202)  927-5720.  or 
Robert  C.  Hasek.  (202)  927-6239.  [TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The  RCAF 
is  a  quarterly  index  that  measures 
changes  in  railroad  expenses.  It  is 
composed  of  various  components  that 
are  weighted  together  and  revised 
annually  to  insure  proportional 
representation  of  each  component  in  the 
RCAF  index.  The  Association  of 
American  Railroads  petitioned  for  a 
proposed  change  in  the  weighting 
methodology  to  accommodate  special 
charges  related  to  labor  buyouts  and 
depreciation  charges.  A  coalition  of 
shippers  proposed  an  alternative 
methodology.  The  Commission 
concluded  that  the  methodology 
currently  in  use  is  superior  to  any  of  the 
suggested  proposals. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision 
write  to.  or  call,  or  pick  up  in  person 
from:  Dynamic  Concepts,  Inc.,  Room 
2229.  Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or 
telephone  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  service  (202) 
927-5721.) 

Decided:  November  12, 1993. 


By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons.  Commissioners 
Phillips.  Philbin  and  Walden. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

(FR  Doc.  93-28725  Filed  11-22-93;  8:45  am) 
BILUNO  rooE  r03S-01-# 


[Docket  No.  AB-399X] 

Golden  Cat  Railroad  Corporation — 
Abandonment  Exemption— in  Scott 
and  Cape  Girardeau  Counties.  MO 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-04  The  abandonment 
by  The  Golden  Cat  Railroad 
Corporation,  of  10.3-miles  of  rail  line 
extending  between  milepost  150.0,  at  or 
near  Delta,  and  the  end  of  The  line  at 
milepost  160.3,  at  or  near  Newman 
Spur,  in  Scott  and  Cape  Girardeau 
Counties,  MO. 

DATES:  The  exemption  will  be  effective 
on  December  8, 1993,  unless  a  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  is  filed.  Formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  1  must  be  filed  by 
December  3, 1993;  petitions  to  stay  must 
be  filed  by  December  3  1993;  requests 
for  a  pubhc  use  condition  must  be  filed 
by  December  3, 1993;  and  petitions  to 
reopen  must  be  filed  by  December  13, 
1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-399X  to:  (1)  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423;  and  (2) 
Petitioner's  representative:  Robert  B. 
Hebert.  1800  INB  Tower.  One  Indiana 
Square,  Indianapohs,  IN  46204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-5610.  [TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 
Decided;  November  17, 1993. 


By  The  Commission.  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin.  and  Walden. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

(FR  Doc.  93-28872  Filed  11-22-93;  845  ami 
BILUNG  CODE  7(US-01-F 


[Finance  Docket  No.  32389] 

LWR,  Inc.— Acquisition  and  Operation 
Exemption— Lines  of  Consolidated  Rail 
Corp. 

LWR.  Inc.  (LWR),  a  noncarrier,  has 
filed  a  notice  of  exemption  to  acquire 
from  Consolidated  Rail  Corporation 
(Conrail)  5.5  miles  of  the  following  lines 
of  railroad  in  Carroll,  Stark,  and 
Columbiana  Counties,  OH;  (1)  The 
Tuscarawas  Industrial  Track-LC  40- 
2427.  from  milepost  0  0  at  point  of 
connection  to  the  Bayard  siding  in 
Bayard,  to  milepost  2.9  at  the  end  of 
Conrail  ownership,  175  feet  west  of 
Grant  Street  in  Minerva,  including  the 
Conrail  operating  easement  between 
mileposts  2.7  and  2.9;  (2)  the  Piney  Fork 
Industrial  Track-LC  40-2446,  ft-om 
milepost  40.9  at  the  beginning  of 
Conrail's  ownership  in  Minerva,  to 
milepost  43.5  at  the  end  of  Conrail's 
ownership  in  Minerva,  including  all 
track,  facilities,  and  property 
comprising  Minerva  Yard;  and  (3)  the 
"Horn  Track,"  a  short  connecting  track 
between  the  Tuscarawas  Industrial 
Track  and  the  Piney  Fork  Industrial 
Track,  between  Grant  Street  and  Sandy 
Creek  Bridge.  LWR  will  enter  into  an 
agreement  with  Ohi-Rail  Corp.  to 
operate  the  line  in  a  contract  carrier 
capacity  and  not  as  a  rail  common 
carrier.  The  parties  intended  to 
consummate  the  transaction  on  or  after 
October  31. 1993." 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Richard  R. 
Wilson,  2310  Grant  Building, 
Pittsburgh,  PA  15219. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  any  false 
or  misleading  information,  the 
exemption  is  void  ob  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  nut 
automatically  stay  the  transaction. 

Decided:  November  15, 1993. 


'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan  Assist.  4  l.C.C.2d  164  (1987). 


1  Under  49  CFR  1150.32(b).  exemptions  become 
effective  7  days  after  the  exemption  notice  is  filed. 
In  this  case,  the  notice  of  exemption  was  not  filed 
until  October  29. 1993.  and  thus  the  exemption  was 
not  effective  until  November  5. 1993.  Petitioners 
representative  has  confirmed  that  the  correct 
consummation  date  is  on  or  after  November  5, 1993. 
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By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Sirickland,  Jr. 
Sef:re:ary. 
|FR  Doc.  93-28726  Filed  11-22-93;  8:45  am) 

BILUnC  code  7035-01 -P 


[Docket  No.  AB-401X] 

Oregon  Pacific  &  Eastern  Railway 
Co.— Abandonment  Exemption— Lane 
County,  OR 

Oregon  Pacific  &  Eastern  Railway 
Company  (OP&E)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abandonments  to 
abandon  its  14.15-mile  line  of  railroad 
from  milepost  3.35  near  Mosby  Creek,  to 
mijeposf  17.5  near  Culp  Creek,  in  Lane 
County,  OR.' 

OP&E  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  and  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirement  at  49 
CFR  1152.50(d)(1)  (notice  to  government 
agencies)  has  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  23, 1993,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues, 2  formal  expressions  of  intent  to 


'  Pursuant  to  49  CFR  1152.50(d)(2),  the  railroad 
must  file  a  verified  notice  with  the  Commission  at 
least  50  days  before  the  abandoiunent  or 
discontinuance  is  to  be  consummated.  The 
applicant,  in  its  verified  notice,  indicated  a 
proposed  consummation  date  of  December  20, 
1993.  Because  the  verified  notice  was  not  filed  until 
November  3, 1993,  consummation  should  not  have 
been  proposed  to  take  place  prior  to  December  23, 
1993.  Applicant's  representative  has  confirmed  that 
the  correct  consummation  date  is  on  or  after 
December  23, 1993. 

1  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
infonaed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 


file  an  OFA  under  49  CFR 
1152.27(c)(2),3  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29*  must 
be  filed  by  December  3. 1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  13, 1993.  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Douglas  M. 
Ragen.  Ill  SW.  Fifth  Avenue,  Portland. 
OR  97204, 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effect,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  November  26, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202)  927- 
6248.  Comments  on  enNironmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  12, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
|FR  Doc.  93-28727  Filed  11-22-93;  8:45  ami 

BILLING  CODE  T035-01-P 


[Finance  Docket  No.  32264] 

Public  Service  Co.  of  Colorado- 
Acquisition  Exemption— Line  of  the 
Colorado  and  Wyoming  Railway  Co. 

Public  Service  Company  of  Colorado 
(PSC),  a  noncarrier,  seeks  to  acquire  a 
4.5  mile  rail  line,  knowrn  as  the 


Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  elective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-ofService  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
enviroiunental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

)  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4 1.C.C.2d  164  (1987). 

*  The  Commission  will  accept  a  lale-filed  trail 
use  statement  as  long  as  it  retains  jurisdiction  to  do 
so. 


Comanche  Spur',  located  in  Pueblo 
County,  CO  from  The  Colorado  and 
Wyoming  Railway  Company  (Old 
C&W).  2  The  parties  expected 
consummation  to  occur  on  March  4, 
1993. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  George  P. 
Green,  Manager,  Electric  Supply 
Resources,  Public  Service  Company  of 
Colorado,  1225  17th  Street,  Denver,  CO 
80202. 

This  transaction  is  related  to  the 
restructuring  of  CF&I  Steel  Corporation  ' 
pursuant  to  a  plan  of  reorganization 
approved  by  the  bankruptcy  court.  *  PSC 
is  acquiring  the  Comanche  Spur  from 
Colorado  and  Utah  Land  Company  and 
CF&I  Steel  Corporation  by  designation 
of  CF&I  Steel  LP  and  from  Old  C&W 
The  operations  on  the  line  will  be 
conducted  by  New  C&W  pursuant  to  a 
service  agreement  with  PSC. '  As  a 
condition  to  the  use  of  this  exemption, 
any  employee  adversely  affected  by  the 
transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry— Control— Brooklyn  Eastern  Dist., 
360  ICC.  60  (1979). 6 


■  In  spite  of  its  name,  the  line  does  not  appear 
to  be  a  spur  within  the  meaning  of  49  US  C.  10907 

'  In  a  notice  of  exemption  served  March  22, 1993 
in  Finance  Docket  No.  32263,  the  Commission 
exempted  Colorado  and  Wyoming  Railway 
Company's  (New  C4W),:  (l)  Acquisition  and 
operation  of  approximately  1  mile  of  rail  line, 
including  associated  feeder  lines,  owned  by  The 
Colorado  and  Wyoming  Railway  Company  (Old 
CAW)  located  within  the  boundaries  of  the  CF41 
steel  mill  property  in  Pueblo,  Co;  and  (2)  operations 
over  the  Comanche  Spur,  which  PSC  seeks  to 
acquire  here.  That  transaction  was  subject  to  labor 
protective  conditions. 

'  On  November  7, 1990,  CF4I  Steel  Corporation 
(Old  CF&I)  and  its  subsidiaries,  including  Old  CAW. 
filed  for  reorganization  under  Chapter  1 1  of  the 
Bankruptcy  Code.  Prior  to  reorganization,  Oregon 
Steel  Mills.  Inc.  controlled  Old  CFAl,  which  in  lum 
controlled  Old  CAW.  Pursuant  to  a  plan  of 
reorganization  approved  by  the  Eankruplcy  Court  in 
In  Be  CF6-I  Fobncator  of  Utah,  Inc.,  No.  90b-6721 , 
(D.  Utah  Dec.  1, 1992)  a  limited  partnership, 
consisting  of  New  CFAI,  Inc.  (the  general  partner) 
and  the  Pension  Benefit  Guaranty  Corporation  (the 
limited  partner),  purchased  certain  assets  of  Old 
CF&l  and  all  of  the  remaining  assets  of  Old  CAW 
The  New  CAW  will  be  a  wholly  owned  subsidiary 
of  New  CFAI.  which  in  turn  will  be  a  wholly  owned 
subsidiary  of  Oregon  Steel  Mills,  Inc.  Also  in  that 
proceeding  the  Bankruptcy  Court  authorized  the 
sale  of  the  Comanche  Spur  to  PSC. 

*  Pursuant  to  49  CFR  part  1180  Subpart  B. 
transactions  under  11  U.S.C  1172  involving  the 
transfer  or  operation  of  lines  of  bankrupt  railroads. 
by  a  noncarrier.  under  a  plan  of  reorganization  are 
governed  by  the  procedures  in  49  CFR  1 1 50. 
subpart  D.  See  Transfer  of  Operation  of  Lines  of 
Railroads  in  Reorganization,  9  LC.C.2d  201  (1992) 
(Reorganization). 

>  PSC  also  filed  a  motion  to  dismiss  this 
proceeding  for  lack  of  jurisdiction.  That  motion  hzs 
been  denied  in  a  Commission  decision  in  Finance 
Docket  No.  32264  (not  printed),  served  November 
10, 1993. 

*  In  these  types  of  transactions,  pursuant  to  49 
CFR  part  1180,  subpart  B,  the  Commission  is 
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This  notice  is  filed  iinder  49  CFR 
1180.20  and  1150.31.  If  the  notice 
contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio.  Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Decided:  November  16, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr. 
Secretary. 

(FR  Doc.  93-28728  Filed  11-22-93;  8:45  am) 
BiLUfM  CODE  rmt-ei-^ 


OEPARTMEffT  Of  LABOR 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Council; 
Meeting  and  Agenda 

The  regular  Fall  meeting  of  the 
Committee  on  Occupational  Safety  and 
Health  of  the  Business  Research 
Advisory  Council  will  be  held  on 
December  16. 1993,  at  1  p.m.  The 
meeting  will  be  held  in  Meeting  Room 
4  of  the  Postal  Square  Building 
Conference  Center,  2  Massachusetts 
Avenue,  NE..  Washington,  DC. 

The  Business  Research  Advisory 
Board  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs  from  American 
business  and  industry. 

The  schedule  and  agenda  for  the 
meeting  is  as  follows: 

Thursday,  December  16, 1993 

1-4  p.m. — Committee  on  Occupational 
Safety  and  Health  Statistics 

a.  1992  Survey  of  Occupational  Injuries 
and  Illnesses 

a.  Lost  workday  measures 

b.  Table  formats  for  worker 
demographic  and  case 
characteristics  data 

c.  Availability  of  state  data 

d.  Department  of  Labor  report  on  data 


needs  to  the  House  and  Senate 
Appropriations  Committees 
B.  Title  Vm.  OSHA  Reform  Act     • 
(proposed) 

2.  1992  Census  of  Fatal  Occupational 

Injimes:  availability  of  state  data 

3.  Other  business 

The  meeting  is  open  to  the  public. 
Persons  with  disabilities  wishing  to 
attend  should  contact  Constance  B. 
DiCesare,  Liaison,  Business  Research 
Advisory  Council,  at  (202)  606-5886.  for 
appropriate  accommodations. 

Signed  at  Washington.  DC  the  15th  day  of 
November  1993. 

Katherine  G.  Abraham. 

Commissioner. 

[FR  Doc.  93-28757  Filed  11-22-93;  8:45  ami 

BILUNC  CODE  4S10-34-M 


Office  of  Federal  Contract  Compliance 
Prog  rants 

Ljiyton  Construction  Company,  Inc. 
Det>annent 

AGENCY:  Office  of  Federal  Contract 
Coraphance  Programs,  Labor. 
ACTION:  Notice  of  Debarment,  Layton 
Construction  Company.  Inc. 


required  under  11  U.S.C.  1172(c)(1)  to  provide 
affected  employee!  with  adequate  protection,  as  set 
forth  in  49  U.S.C  11347,  unless  a  need  is  shown . 
for  greater  levels  of  protection.  See  Reorganization, 
supra. 

The  United  Transportation  Union  and 
Transportation  Communications  International 
Union  (petitioners).  jojiUy  filed  on  March  24, 1993, 
a  peUtion  to  revoke,  and  an  alternative  request  for 
imposition  of  labor  protection.  PSC  Bled  a  response 
to  that  peUtion  on  April  12, 1993.  The  petition  to 
revoke  has  been  denied  in  a  Commission  decision 
served  in  Finance  Docket  No.  32264  on  November 
10,  1993  In  accordance  with  49  CFR  1180.20(c) 
appropriate  labor  protective  conditions  have  been 
imposed  providing  the  altemaUve  relief  sought  bv 
petiuoners.  ' 


SUMMARY:  This  notice  advises  of  the 
debarment  of  Layton  Construction 
Company,  Inc.  (hereinafter  "Layton"),  as 
an  eligible  bidder  on  Government 
contracts  and  subcontracts  and 
Federally-assisted  construction 
contracts  and  subcontracts.  The 
debarment  is  effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Biermann,  Acting  Director, 
Office  of  Federal  Contract  Compliance 
Programs,  U.S.  Department  of  Labor, 
200  Constitution  Ave.,  NW..  room  C- 
3325.  Washington,  DC  20210  (202-219- 
9475). 

SUPPLEMENTARY  INFORMATION:  On 
November  1. 1993.  pursuant  to  41  CFR 
60-30.13(a),  the  Deputy  Chief 
Administrative  Law  Judge  issued  a 
Decision  and  Order  approving  the 
Consent  Decree  entered  into  by  Layton 
and  OFCCP.  Under  the  terms  of  the 
Consent  Decree,  Layton  and  its  officers, 
agents,  servants,  employees,  successors, 
divisions  and  subsidiaries,  and  those 
persons  in  active  concert  or 
participation  with  them,  are  declared 
ineligible  for  the  award  of  any  contracts 
or  subcontracts  funded  in  whole  or  in 
part  with  Federal  funds  and  ineligible 
for  extension  or  other  modifications  of 
any  existing  Government  contracts  or 
subcontracts;  and  federally  assisted 
construction  contracts  and  subcontracts. 
The  Decision  and  Order  is  set  forth 
below. 


The  debarment  from  future 
Government  contracts  and  subcontracts 
and  the  ineligibility  for  extensions  or 
other  modifications  is  effective 
immediately  and  shall  be  lifted  once 
Layton  has  satisfied  the  Director  of 
OFCCP  that  it  is  in  compliance  with  the 
Consent  Decree  for  ninety  days. 

Signed  November  16. 1993,  Washington. 
DC 

Leonard  J.  Biermana, 

Acting  Director,  OFCCP. 

Date  Issued:  November  1. 1993. 

Case  No.:  93-OFC-17. 

In  the  Matter  of  Office  of  Federal  Contract 
Compliance  Programs.  U.S.  Department  of 
Labor,  Plaintiff,  v.  Layton  Construction 
Company,  Inc.,  Defendant. 

Before:  John  M.  Vittone,  Deputy  Chief 
Judge. 

Decision  and  Order 

This  case  arises  imder  Executive 
Order  No.  11246.  30  FR  12.319,  as 
amended  by  Executive  Order  No.  11375. 
32  FR  14,303  and  Executive  Order  No. 
12086,  43  FR  46,501;  Section  503  of  the 
Rehabihtation  Act  ef  1973,  as  amended. 
29  U.S.C.  793;  and  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1974.  38  U.S.C.  4212  and  the 
regulations  thereunder. 

On  September  3. 1993.  the  Office  of 
Federal  Contract  Compliance  Programs 
of  the  United  States  Department  of 
Labor  (DOL)  filed  a  Complaint  against 
Layton  Construction  Company 
(Defendant)  with  the  Office  of 
Administrative  Law  Judges.  DOL  alleges 
that  Defendant  violated  the  terms  of  the 
attached  Conciliation  Agreement 
entered  into  on  May  10. 1990. 

With  the  Complaint.  DOL  filed  an 
executed  Consent  Decree  with  this 
Office.  DOL  and  Defendant  report  that 
they  have  resolved  all  disputed  claims. 
Defendant,  without  admitting  any 
violations,  has  agreed  to  comply  with 
the  terms  of  the  Conciliation  Agreement 
and  the  Consent  Decree.  Pursuant  to  41 
CFR  60-30. 13(a).  the  parUes  request 
review  of  the  agreement  and  an  order 
disposing  of  this  proceeding. 

Upon  review  of  the  record,  the 
Consent  Decree  is  hereby  approved. 
Such  agreement  constitutes  full  and 
final  resolution  of  this  matter.  It  is 
further  ordered  that: 

(1)  this  order  shall  have  the  same 
force  and  effect  as  an  order  after  full  " 
hearing; 

(2)  the  entire  record  upon  which  this 
order  is  based  shall  consist  solely  of  the 
Complaint  and  this  agreement; 

(3)  any  further  procedural  steps  before 
this  Office  are  waived;  and 

(4)  any  right  to  challenge  or  contest 
the  validity  of  this  order  entered  into  in 
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accordance  with  this  agreement  is 
waived. 

In  accordance  with  41  CFR  60- 
30.13(d).  this  Decision  and  Order  shall 
constitute  the  final  administrative  order. 
John  M.  Vittone, 
Deputy  Chief  Judge. 

Consent  Decree 

This  Consent  Decree  is  entered  into 
between  the  Plaintiff,  United  States 
Department  of  Labor,  Office  of  Federal 
Contract  Compliance  Programs 
(hereinafter  "OFCCP"),  and  Defendant 
Layton  Construction  Company,  Inc. 
(hereinafter  "Defendant")  in  resolution 
of  the  Administrative  Compliant  filed 
by  OFCCP  pursuant  to  Executive  Order 
11246  (30  FR  12319),  as  amended  by 
Executive  Order  11375  (32  FR  14303) 
and  Executive  Order  12086  (43  FR 
46501)  ("Executive  Order"),  Section  503 
of  the  Rehabihtation  Act  of  1973,  as 
amended,  29  U.S.C.  793  ("Section 
503"),  and  Section  4212  of  the  Vietnam 
Era  Veterans'  Readjustment  Assistance 
Act.  38  U.S.C.  4212.  The  Administrative 
Complaint  alleged  that  Defendant 
violated  the  terms  of  a  Conciliation 
Agreement  which  was  executed  by 
Defendant  and  OFCCP  and  which 
became  effective  on  May  10. 1990. 

Part  A.  General  Provisions 

1.  The  record  on  the  basis  of  which 
this  Consent  Decree  is  entered  shall 
consist  of  the  Complaint  and  the 
Consent  Decree  and  the  attachments 
thereto. 

2.  Attachment  A  of  the  Consent 
Decree  consists  of  the  Conciliation 
Agreement  between  OFCCP  and 
Defendant  which  became  effective  on 
May  10,  1990. 

3.  This  Consent  Decree  shall  not 
become  final  until  it  has  been  signed  by 
the  Administrative  Law  Judge  and  the 
effective  date  of  the  Decree  shall  be  the 
date  it  is  signed  by  the  Administrative 
Law  Judge. 

4.  This  Consent  Decree  shall  be 
binding  upon  Defendant  and  any  and  all 
purchasers,  successors,  assignees,  and/ 
or  traiisferees,  and  shall  have  the  same 
force  and  effect  as  an  order  made  after 

a  full  hearing. 

5.  All  further  procedural  steps  to 
contest  the  binding  effect  of  the  Consent 
Decree,  and  any  right  to  challenge  or 
contest  the  obligations  entered  into  in 
accordance  with  the  agreement 
contained  in  this  Decree,  are  waived  by 
the  parties. 

6.  Subject  to  the  performance  by 
Defendant  of  all  duties  and  obligations 
contained  in  this  Consent  Decree,  all 
alleged  violations  identified  in  the 
Administrative  Complaint  shall  be 
deemed  fully  resolved.  However. 


nothing  herein  is  intended  to  reheve 
Defendant  from  compUance  with  the 
requirements  of  the  Executive  Order, 
Section  503,  VEVRA  or  their 
regulations,  nor  to  Umit  OFCCP's  right 
to  review  Defendant's  compliance  with 
such  requirements. 

7.  Defendant  agrees  that  there  will  be 
no  retaliation  of  any  kind  against  any 
beneficiary  of  this  Consent  Decree,  or 
against  any  person  who  has  provided 
information  or  assistance  in  connection 
with  this  Decree. 

8.  This  Consent  Decree  does  not 
constitute  an  admission  by  Layton  of 
discrimination  on  the  basis  of  sex 
against  any  individual  appUcant.  Nor 
does  defendant  admit  a  failure  to  make 
good  faith  efforts  to  comply  with  the 
terms  of  the  Conciliation  Agreement 
entered  into  on  May  10, 1990. 

Part  B.  Jurisdiction  and  Procedural 
History 

9.  In  its  initial  compliance  review  of 
La3rton  Construction  in  March  1990, 
OFCCP  identified  13  affirmative  action 
violations. 

10.  On  May  10, 1990  OFCCP  and 
Defendant  entered  into  a  Conciliation 
Agreement,  at  which  point  Defendant 
had  already  remedied  10  of  the  13 
affirmative  action  violations. 

11.  The  three  remaining  violations 
which  Defendant  was  obligated  to 
correct  under  the  Conciliation 
Agreement  included:  (1)  Layton's  failure 
to  maintain  a  current  list  of  minority 
and  female  recruitment  sources  and  to 
notify  such  sources  of  its  employment 
opportunities;  (2)  Layton's  failure  to  list 
all  available  employment  openings  with 
the  State  Emplojmaent  Service;  and  (3) 
Layton's  failure  to  make  good  faith 
efforts  to  meet  the  nationally  established 
construction  craft  goal  of  6.9%  for 
women  in  the  laborer,  carpenter  helper, 
carpenter,  and  equipment  operator 
crafts. 

12.  In  addition,  the  Conciliation 
Agreement  obligated  Defendant  to 
submit  two  semi-annual  reports  to 
OFCCP  so  that  it  could  monitor  the 
company's  compliance  with  the  terms  of 
the  Conciliation  Agreement.  After 
Defendant  submitted  the  first  of  the  two 
reports,  OFCCP  determined  that 
Defendant  failed  to  comply  with  the 
three  provisions  of  the  conciliation 
agreement  designed  to  correct  the 
deficiencies  outlined  in  tH.  supra. 
Specifically.  OFCCP  found  that 
Defendant  had  failed  to  provide  certain 
recruitment  sources  with  timely  notice 
of  its  employment  opportimities;  failed 
to  list  all  employment  openings  with  the 
state  employment  service;  and  failed  to 
make  good  faith  efforts  to  recruit  and 


consider  qualified  women  in 
construction  craft  positions. 

13.  In  addition,  as  part  of  this  follow- 
up  investigation  OFCCP  identified  four 
female  applicants  (Becky  Reynolds, 
Patricia  Stamp.  LaDee  Scott  and  Kristi 
Bateman)  for  the  laborer  positions  who 
it  believed  to  be  equally,  if  not  more, 
qualified  than  the  males  hired  as 
laborers  during  the  same  period. 

Part  C.  Specific  Provisions 

1.  Job  Offers 

The  parties  desire  to  enter  into  a  just 
and  reasonable  resolution  of  this  matter 
without  further  proceedings.  To  that 
end.  they  have  negotiated  in  good  faith 
and  have  executed  this  Consent  Decree 
with  the  following  specific  provisions. 
■  14.  On  May  19. 1993.  as  part  of  the 
terms  of  settlement  under  this  Consent 
Decree,  Layton  sent  by  certified  mail  job 
offers  to  LaDee  Scott  and  Becky 
Reynolds.  On  May  25, 1993,  Layton  sent 
by  certified  mail  a  job  offer  to  Partricia 
Stamp.  OFCCP  determined  that  Kristi 
Bateman  was  not  interested  in  a  job 
with  Layton  Construction  and  thus 
Layton  did  not  extend  an  offer  to  Ms. 
Bateman.  The  job  offers  included  job 
title,  rate  of  pay,  job  site,  description  of 
job  benefits,  start  date,  expected 
duration  of  the  job  and  time  in  which 
to  respond  to  the  employment  offer.  The 
terms  of  these  offers  of  employment 
were  acceptable  to  OFCCP. 

2.  Back  Pay 

15.  Within  10  days  of  the  effective 
date  of  this  agreement  Layton  will 
submit  by  certified  mail  a  certified 
check  to  Ms.  Becky  Reynolds  Otterstrom 
in  the  amount  of  $3097.29,  minus  legal 
payroll  deductions,  at  the  following 
address:  653  West  550  North,  Clearfield, 
Utah  84015.  This  settlement  payment 
resolves  back  wages  to  Ms.  Otterstrom 
for  the  period  April  24, 1990,  to  June  30, 
1993.  Within  10  flays  of  the  effective 
date  of  this  agreement,  Layton  will 
submit  a  certified  check  payable  to 
LaDee  Scott  in  the  amount  of  $885.35, 
minus  legal  payroll  deductions  as 
determined  by  her  W-4  tax  form,  at  the 
following  address:  144  East  400  South. 
Spanish  Fork,  Utah  84660.  This 
settlement  payment  resolves  back  wages 
to  Ms.  Scott  for  the  period  July  18, 1990 
to  June  30, 1993. 

16.  Layton  will  submit  confirmation 
of  payment  of  the  settlement  back  wage 
awards  specified  in  paragraph  15  of  this 
Decree,  including  the  addresses  to 
which  the  checks  were  sent,  the 
amoimts  of  the  checks  and  the  dates  on 
which  the  checks  were  mailed,  to:  U.S. 
Department  of  Labor,  Office  of  the 
Solicitor,  Division  of  Civil  Rights,  200 
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Constitution  Avenue  NW..  room  N- 
2464,  Washington.  DC  20210.  within  10 
days  after  such  payment  has  been  made. 

3.  Debarment  Period 

17.  Defendant  agrees  that  it  will  be 
barred  from  bidding  for  or  entering  into 
future  Government  contracts, 
subcontracts  or  Federally  assisted 
construction  contracts  for  a  period  of 
ninety  days  from  the  effective  date  of 
this  Consent  Decree.  This  ninety  day 
debarment  period  shall  be  effective 
against  Defendant  and  its  officers, 
agents,  servants,  employees,  successors, 
divisions  and  subsidiaries  and  those 
persons  in  active  concert  or 
participation  with  them. 

18.  Notice  of  the  debarment  shall  be 
printed  in  the  Federal  Register.  In 
addition.  OFCCP  shall  notify  the 
Comptroller  General  of  the  United 
States  General  Accounting  Office  and  all 
Federal  Contracting  Officers  that 
Defendant  is  ineligible  for  the  award  of 
any  Government  contracts,  subcontracts 
or  Federally  assisted  construction 
contracts. 

19.  The  debarment  shall  be  lifted  at 
the  conclusion  of  the  ninety  day  period 
once  Defendant  satisfies  the  Director  of 
OFCCP  that  it  is  in  compliance  with  1 
20  below. 

20.  In  order  to  satisfy  the  Director  of 
OFCCP  that  it  is  in  compliance  with  the 
Executive  Order.  Section  503.  VEVRA 
and  their  implementing  regulations. 
Defendant  must  accomplish  each  of  the 
following,  without  any  departure  from 
the  stated  terms: 

a.  Layton  must  list  all  craft  and 
laborer  employment  opportunities  with 
the  State  Employment  Service. 

b.  Layton  must  provide  notification  to 
recruitment  sources  as  soon  as 
defendant  is  aware  of  employment 
openings.  Layton  provided  OFCCP  with 
a  list  of  recruitment  sources,  from  which 
they  specifically  request  female 
applicants,  in  fulfillment  of  its 
obligations  under  the  conciliation 
agreement.  (See  Attachment  B  hereto). 
Layton  must  contact  these  sources  when 
an  opening  is  available. 

c.  Lajrton  agrees  to  provide  three 
monthly  reports  to  the  OFCCP  Salt  Lake 
City  District  Office.  Ten  West  Broadway. 
Suite  305.  Salt  Lake  Qty.  Utah.  84101. 
Each  report  will  include  the  following: 

1.  A  list,  for  laborers  and  for  each 
craft,  of  the  number  of  openings  during 
each  one-month  period; 

2.  A  list,  for  laborers  and  for  each 
craft,  of  the  total  number  of  applications 
and  the  total  number  of  female 
applications  received  in  each  one- 
month  period; 

3.  Verification  for  laborers  and  for 
each  craft  that  the  above  openings  were 


referred  to  the  State  Employment 
Service  and  the  recruitment  sources 
outlined  in  120  b.  above  in  each  one- 
month  period.  Defendant  may  verify 
recruitment  efforts  by  documenting  a 
continuing  request  for  craft/laborer 
employees  from  the  recruitment  sources 
listed  on  Attachment  B;  and 

4.  A  list,  for  laborers  and  for  each 
craft,  of  the  total  number  of  hires  and 
the  total  number  of  female  hires  in  each 
one-month  period. 

d.  The  first  report  will  be  due  30  days 
after  the  effective  date  of  this  Consent 
Decree.  The  second  report  will  be  due 
60  days  after  the  effective  date  of  this 
Consent  Decree.  The  third  report  will  be 
due  90  days  after  the  effective  date  of 
this  Decree. 

e.  If  there  is  disagreement  between 
Layton  and  OFCCP  over  the  proper 
format  of  information  in  1 20c. 
defendant  will  have  the  opportunity  to 
resubmit  the  information  in  a  format 
acceptable  to  OFCCP.  Layton  will  not  be 
found  to  be  out  of  compliance  solely 
due  to  the  format  of  the  information 
provided  to  OFCCP. 

21.  The  OFCCP  Salt  Lake  City  District 
Office  shall  review  each  of  Defendant's 
monthly  reports  and  shall  determine 
whether  Defendant  has  complied  with 
the  terms  of  1 20  of  this  Consent  Decree. 
OFCCP  shall  noUfy  Defendant  in 
writing,  within  10  days  of  receipt  of 
each  report,  if  there  is  a  deficiency. 

22.  If^OFCCP  finds  that  Defendant  has 
complied  with  the  terms  of  this  Consent 
Decree,  the  debarment  shall  be  lifted 
after  the  ninety  day  period  and 
Defendant  shall  be  free  to  enter  into 
future  Government  contracts, 
subcontracts  and  Federally  assisted 
construction  contracts.  OFCCP  will 
notify  Defendant  in  writing  within  10 
days  of  the  last  report  whether  it  will  be 
reinstated.  Notice  of  the  reinstatement 
shall  be  printed  in  the  Federal  Register 
and  shall  be  made  to  the  Comptroller 
General  of  the  General  Accounting 
Office  and  all  Federal  Contracting 
Officers. 

23.  If  OFCCP's  Sah  Lake  City  District 
Office  finds  that  Defendant  has  not 
complied  with  the  terms  of  the  Consent 
Decree.  OFCCP  will  noUfy  Defendant  in 
writing  within  10  days  of  the  last  report 
that  the  debarment  shall  not  be  lifted. 
The  debarment  shall  remain  in  effect 
until  Defendant  submits  to  the  OFCCP 
Salt  Lake  City  District  Office  three 
consecutive  acceptable  monthly  reports 
containing  the  information  set  out  in 

1 20c  which  demonstrates  that  it  is  in 
compliance  with  the  Consent  Decree, 
the  Executive  Order.  Section  503. 
VEVRA  and  their  implementing 
regulations.  The  first  report  shall  be 
submitted  30  days  after  issuance  of 


OFCCP's  notice  that  the  debarment  will 
not  be  hfted.  Additional  reports,  if 
necessary,  shall  be  filed  every  30  days 
thereafter. 

24.  OFCCP  shall  notify  Defendant  in 
writing,  once  it  is  in  compliance  for 
three  consecutive  months  pursuant  to 
1  23,  above,  that  its  obligations  under 
the  Consent  Decree  are  fulfilled  and  that 
the  debarment  will  be  lifted. 

25.  Defendant  may  file  a  motion  with 
the  Administrative  Law  Judge  for  review 
of  the  Director's  decision  and  Defendant 
may  request  a  hearing  at  which  the  sole 
issue  will  be  whether  Defendant  has 
complied  with  the  terms  of  this  Consunt 
Decree. 

Part  D.  Implementation  and 
Enforcement  of  the  Decree 

26.  Jurisdiction,  including  the 
authority  to  issue  any  additional  orders 
or  decrees  necessary  to  effectuate  the 
implementation  of  the  provisions  of  this 
Consent  Decree,  is  retained  by  the  Office 
of  Administrative  Law  Judges  for  a 
period  of  nine  months  from  the  date  this 
Consent  Decree  becomes  final.  If  any 
motion  is  pending  before  the  Office  of 
Administrative  Law  Judges  nine  months 
from  the  date  this  Consent  Decree 
becomes  final,  jurisdiction  shall 
continue  beyond  nine  months  and  until 
such  time  as  the  pending  motion  is 
finally  resolved. 

27.  If  any  time  during  the  nine 
months  OFCCP  believes  that  Defendant 
has  violated  any  portion  of  this  Consent 
Decree,  Defendant  will  be  promptly 
notified  of  that  fact  in  writing.  This 
notification  will  include  a  statement  of 
the  facts  and  circumstances  relied  upon 
in  forming  that  belief  In  addition,  the 
notification  will  provide  Defendant  with 
15  days  to  respond  in  writing  except 
where  OFCCP  alleges  that  such  a  delay 
would  result  in  irreparable  injury. 

28.  Enforcement  proceedings  for 
violation  of  this  Consent  Decree  may  be 
initiated  at  any  time  after  the  15-day 
period  referred  to  in  paragraph  27  has 
elapsed  (or  sooner,  if  irreparable  injury 
is  alleged)  upon  filing  with  the  Court  a 
motion  for  an  order  of  enforcement  and/ 
or  sanctions.  The  issues  in  a  hearing  on 
the  motion  shall  relate  solely  to  the 
issues  of  the  factual  and  legal  claims 
made  in  the  motion. 

29.  Liability  for  violation  of  this 
Consent  Decree  shall  subject  Defendants 
to  sanctions  set  forth  in  the  Executive 
Order,  Section  503.  VEVRA  and  their 
implementing  regulations  and  other 
appropriate  relief,  including  further 
debarment. 

30.  If  an  application  or  motion  for  an 
order  of  enforcement  or  clarification 
indicates  in  writing  that  the  application 
or  motion  is  unopposed  by  the  plaintiff 
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or  defendant,  as  appropriate,  the 
application  or  motion  may  be  presented 
to  the  Court  without  hearing  and  the 
proposed  Order  may  be  implemented 
immediately.  If  an  application  or  motion 
is  opposed  by  any  party,  the  party  in 
opposition  shall  file  a  written  response 
within  twenty  (20)  days  of  service.  The 
Office  of  Administrative  Law  Judges 
may,  if  it  deems  it  appropriate,  schedule 
an  cjral  hearing  on  the  application  or 
motion. 

31.  The  Agreement,  herein  set  forth,  is 
hereby  approved  and  shall  constitute 
ihe  filial  Administrative  Order  in  this 
easel. 

It  ii  so  ordered,  this  tst  day  of  November, 

1993J. 

JohniM.  Vittoner, 

Administrative  Law  fudge,  U.S.  Department 
ofLd^r 

So  Agreed. 

On  Behalf  of  Layton  Construction 
Company,  Inc. 

Dated;  August  31, 1993. 
Darwin  Millet, 
Vice-President  Administration.  Layton 

Construction  Company. 

On  Behalf  of  the  Office  of  Federal  Contract 
Compliance  Programs. 

Thomas  S.  Williamson.  Jr., 
Solicitor  of  Labor 
Jam,es  D.  Henr>', 
Associate  Solicitor. 
Heidi  Dalzell-Finger, 
Acting  Counsel  for  Litigation. 
Beverly  Dankowitz, 
Attorney. 

Dated:  September  2, 1993. 
L.  Denise  Galambos. 
Attorney. 

U.S.  Department  of  Labor,  room  N-2464,  200 
Constitution  Ave..  NW.,  Washington.  DC 
20210,  (202)  219-5854, 

Conciliation  Agreement  Between  U.S. 
Department  of  Labor  Office  of  Federal 
Contract  Compliance  Programs  and 
La}ion  Construction  Company,  Inc., 
2987  South  300  West,  Salt  Lake  Qty. 
Utah  B4115 

Part  I:  General  Prmisions 

1.  This  Agreement  is  between  the 
Office  of  Federal  (Contract  Compliance 
Programs  (hereinafter  OFCCP)  and 
Layton  Construction  Company,  Inc. 
(hereinafter  Layton). 

2.  The  problem  areas  identified  in  this 
Agreement  were  found  during  the 
compliance  review  of  Layton  which 
commenced  March  14, 1990.  OFCCP 
alleges  that  Layton  has  violated 
Executive  Order  11246,  as  amended.  38 
U.S.C,  2012.  as  amended  (Vietnam  Era 
Veterans  Readjustment  Assistance  Act 
of  1974),  Section  503  of  the 
Rehabihtation  Act  of  1973,  as  amended, 
and  their  implementing  regulations  at 


41  CFR  chapter  60  by  failing  to  comply 
with  the  regulations  cited  in  Part  n 
(Specific  Provisions)  of  this  Agreement. 

3.  This  Agreement  does  not  constitute 
an  admission  by  Layton  of  any  violation 
of  Executive  Order  11246.  as  amended, 
38  U.S.C.  2012.  as  amended  (Vietnam 
Era  Veterans  Readjustment  Assistance 
Act  of  1974).  Section  503  of  the 
Rehabihtation  Act  of  1973.  as  amended, 
and  their  im.plementing  regulations.  The 
provisions  of  this  Agreement  will 
become  part  of  Layton 's  Affirmative 
Action  Programs. 

Subject  to  the  performance  by  Layton 
of  all  promises  and  representations 
contained  herein  and  in  its  Affirmative 
Action  Programs,  all  identified  problem 
areas  in  this  Agreement  in  regard  to  the 
compliance  of  Layton  with  Executive 
Order  11246.  as  amended,  38  U.S.C. 
2012.  as  amended,  Section  503  of  the 
Rehabihtation  Act  of  1973,  as  amended, 
and  their  implementing  regulations, 
shall  be  deemed  resolved.  However, 
Layton  is  advised  that  the  commitments 
contained  in  this  Agreement  do  not 
preclude  future  determinations  of 
noncompliance  based  on  a  finding  that 
the  commitments  are  not  sufficient  to 
achieve  compliance. 

4.  Layton  agrees  that  OFCCP  may 
review  compliance  with  this  Agreement. 
As  part  of  such  review,  OFCCP  may 
require  written  reports,  inspect  the 
premises,  examine  witnesses,  and 
examine  and  copy  documents,  as  may 
be  relevant  to  the  matter  under 
investigation  and  pertinent  to  Layton 's 
compliance.  Layton  shall  permit  access 
to  its  premises  during  normal  business 
hours  for  these  purposes. 

5.  Nothing  herein  is  intended  to 
relieve  Layton  from  compliance  with 
the  requirement  of  Executive  Order 
11246,  as  amended.  38  U.S.C.  2012.  as 
amended.  Section  503  of  the 
Rehabihtation  Act  of  1973.  as  amended, 
and  their  implementing  regvdations. 

6.  Layton  agrees  that  there  will  be  no 
retaliation  of  any  kind  against  any 
beneficiary  of  this  Agreement,  or  against 
any  person  who  has  provided 
information  or  assistance,  or  who  files  a 
charge  or  who  participates  in  any 
manner  in  any  proceeding  under 
Executive  Order  11246,  as  amended,  38 
U.S.C.  2012,  as  amended,  and  Section 
503  of  the  Rehabilitation  Act  of  1973,  as 
amended,  or  any  other  equal 
employment  statute  or  Executive  Order. 

7.  This  Agreement  will  be  deemed  to 
have  been  accepted  by  the  Government 
on  the  date  of  signature  by  the  EHstrict 
Director  unless  it  has  been  disapproved 
by  the  Director,  OFCCP,  vrithin  45  days 
of  the  Director's  receipt  of  the 
Agreement. 


8.  (a)  If.  at  any  time  in  the  future, 
OFCCP  believes  that  Layton  has  violated 
any  portion  of  this  Agreement,  Layton 
will  be  promptly  notified  of  that  fact  in 
writing.  This  notification  shall  include 
a  statement  of  the  facts  and 
circumstances  relied  upon  in  forming 
that  belief  In  addition,  the  notification 
will  provide  Layton  with  15  days  from 
receipt  of  the  notification  to  respond  in 
wTiting,  except  where  OFCCP  alleges 
that  such  delay  would  result  in 
irreparable  injury. 

(b)  It  is  understood  that  enforcement 
proceedings  for  violation  of  this 
Agreement  may  be  initiated  at  any  time 
after  the  15-day  period  has  elapsed  (or 
sooner  if  irreparable  injury  is  alleged) 
without  issuance  of  a  show  cause 
notice. 

(c)  It  is  recognized  that  where  OFCCP 
beUeves  that  Layton  has  breached  the 
conciliation  agreement,  evidence 
regarding  the  entire  scope  of  Layton 's 
alleged  noncompliance  from  which  the 
concihation  agreement  resulted,  in 
addition  to  evidence  regarding  Layton "s 
alleged  violation  of  the  conciliation 
agreement,  may  be  introduced  at  the 
enforcement  proceeding. 

(d)  It  is  further  recognized  that 
liabiUty  for  violation  of  this  Agreement 
may  subject  Layton  to  sanctions  set 
forth  in  Section  209  of  the  Executive 
Order  and/or  appropriate  reUef.  or  to  the 
sanctions  set  forth  in  41  CFR  60-250.28 
and  41  CFR  60-741.28. 

Part  II:  Specific  Provisions 

1.  Problem  Area:  Layton  has  failed  to 
include  or  to  otherwise  reference  the 
equal  opportunity  clause  in  its  non- 
exempt  purchase  orders.  This  is  a 
requirement  of  41  CFR  60-1. 4(a)(7). 

Remedy:  On  April  19. 1990,  Layton 
submitted  a  revised  purchase  order  form 
which  references  the  equal  opportunity 
clause.  This  submission  was  found 
acceptable  by  OFCCP  and  met  the 
requirements  of  41  CFR  60-1.4(a)(7). 
Layton  will  not  repeat  this  deficiency. 

2.  Problem  Area:  Layton  has  failed  to 
notify  OFCCP  of  the  award  of  non- 
exempt  subcontracts.  This  is  a 
requirement  of  41  CFR  60-4.2(d)3. 

Remedy:  On  March  16, 1990,  and 
April  19, 1990,  Layton  submitted  a  list 
of  its  current  non-exempt  subcontracts 
and  committed  to  notify  OFCCP  of  the 
award  of  future  non-exempt 
subcontracts.  This  notice  shall  include 
the  name,  address,  and  telephone 
number  of  the  subcontractor,  employer 
identification  nimiber  of  the 
subcontractor,  estimated  dollar  amount 
of  the  subcontract,  estimated  starting 
and  ending  dates  of  the  subcontract,  and 
the  geographical  area  in  which  the 
subcontract  is  to  be  performed.  This 
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submission  and  commitment  were 
found  acceptable  by  OFCCP  and  met  the 
requirements  of  41  CFR  60-4.2(d)3. 
Layton  will  not  repeat  this  deficiency. 

3.  Problem  Area:  Layton  has  failed  to 
maintain  a  current  list  of  minority  and 
female  recruitment  sources  and  to  notify 
such  sources  of  its  employment 
opportunities.  This  is  a  requirement  of 
41  CFR  60-4.3(a)7.b. 

Remedy:  On  April  19, 1990,  Layton 
submitted  a  current  hst  of  minority  and 
female  recruitment  sources  and 
committed  to  provide  timely 
notification  to  such  soim:es  when  it  has 
employment  opportunity.  This 
submission  and  commitment  were 
found  acceptable  by  OFCCP  and  met  the 
requirements  of  41  CFR  60-4.3(a)7.b. 
Layton  will  not  repeat  this  deficiency. 

4.  Problem  Area:  Layton  has  failed  to 
thoroughly  address  the  requirements  of 
41  CFR60-4.3(a)7.f.  Specifically, 
Layton  has  failed  to  develop  an  EEO 
pohcy.  to  review  this  pohcy  with  its 
supervisory  personnel  and  employees, 
and  to  post  its  policy  where  it  is 
accessible  to  all  employees. 

Remedy:  On  April  19, 1990,  Layton 
submitted  its  EEO  policy  and  evidence 
of  the  dissemination  of  this  policy.  This 
submission  was  found  acceptable  by 
OFCCP  and  met  the  requirements  of  41 
CFR  60-4.3(a)7.f.  Layton  will  not  repeat 
this  deficiency. 

5.  Problem  Area:  Layton  has  failed  to 
review  its  EEO  policy  and  affirmative 
action  obligations  at  least  annually  with 
its  supervisory  personnel.  This  is  a 
requirement  of  41  CFR  60-4.3(a){7.g. 

Remedy:  On  April  19, 1990,  Layton 
submitted  evidence  of  the  review  of  its 
EEO  policy  and  affirmative  action 
obligations  with  its  supervisory 
personnel,  and  committed  to  continue 
such  review  at  least  annually.  This 
submission  and  commitment  were 
found  acceptable  by  OFCCP  and  met  the 
requirements  of  41  CFR  60-4.3(a)7.g. 
Layton  will  not  repeat  this  deficiency. 

6.  Problem  Area:  Layton  has  failed  to 
conduct  an  inventory  and  evaluation  of 
all  minority  and  female  employees  for 
promotion  potential  at  least  annually. 
This  is  a  requirement  of  41  CFR  60- 
4.3(a)7.1. 

Remedy:  On  April  19, 1990,  Layton 
submitted  evidence  of  the  review  of  its 
minority  and  female  employees* 
promotion  potential,  and  committed  to 
continue  and  review  at  least  annually. 
This  submission  and  commitment  were 
found  acceptable  by  OFCC  and  meet  the 
requirements  of  41  CFR60-4.3(a)7.1. 
Layton  will  not  repeat  this  deficiency. 

7.  Problem  Area:  Layton  has  failed  to 
review  its  supervisors'  adherence  to  and 
performance  under  its  eeo  policies  and 
affirmative  action  obUgations  at  least 


annually.  This  is  a  requirement  of  41 
CFR  60-4.3(a)7.p. 

Remedy:  On  April  19, 1990,  Layton 
submitted  evidence  of  the  review  of  its 
supervisors'  adherence  to  and 
performance  under  its  eeo  pohcies  and 
affirmative  action  obligations,  and 
committee  to  continue  such  review  at 
least  annually.  This  submission  was 
found  acceptable  by  OFCCP  and  met  the 
requirements  of  41  CFR  60-4.3(a)7.p. 
Layton  will  not  repeat  this  deficiency. 
8.  Problem  Area:  Layton  has  failed  to 
adequately  demonstrate  every  good  faith 
effort  in  meeting  the  nationally 
established  construction  craft  goal  of 
6.9%  for  women  in  the  laborer, 
carpenter  helper,  carpenter,  and 
equipment  operator  crafts.  It  is  noted 
that  during  the  review  period  Layton 
experienced  employment  vacancies  in 
the  laborer,  carpenter  helper,  and 
carpenter  crafts.  The  nationally 
established  construction  crai^  goal  for 
women  is  a  requirement  of  41  CFR  60- 
4.6,  Appendix  A. 

Remedy:  On  April  19, 1990,  Layton 
agreed  to  make  every  good  faith  effort  in 
order  to  recruit  and  consider  qualified 
women  for  its  employment 
opportxmities.  Such  efforts  will  include 
but  not  be  limited  to  provided  notice  to 
female  recruitment  sources  of 
employment  opportunities.  Layton  has 
also  agreed  to  enter  into  voluntary 
hnkage  agreements  with  the  Salt  Lake 
City  Job  Service  Center  and  Salt  Lake 
Community  College  Placement  Office 
for  the  purpose  of  increasing  its 
recruitment  of  qualified  female 
applicants.  This  agreement  was  found 
acceptable  by  OFCCP  and  met  the 
requirements  of  41  CFR  60-4.6, 
Appendix  A.  Layton  will  not  repeat  this 
deficiency. 

9.  Problem  Area:  Layton  has  filed  to 
li.st  all  suitable  employment  openings 
with  the  State  employment  service.  This 
is  a  good  requirement  of  41  CFR  60- 
250.4  (b)  and  (h). 

Remedy:  On  April  19. 1990,  Layton 
committed  to  list  all  suitable 
employment  openings  with  the  State 
employment  service.  This  commitment 
was  found  acceptable  to  OFCCP  and  met 
the  requirements  of  41  CFR  60-250.4  (b) 
and  (h).  Layton  will  not  repeat  this 
deficiency. 

.   10.  Problem  Area:  Layton  has  failed  to 
include  the  affirmative  action  clauses  in 
its  non-exempt  purchase  orders.  This  is 
a  requirement  of  41  CFR  60-250.4(m) 
and  41  CFR  60-741.4{f). 

Remedy:  On  April  19, 1990,  Layton 
submitted  a  revised  purchase/order 
form  which  references  the  affirmative 
action  clauses.  This  submission  was 
found  acceptance  by  OFCC  and  met  the 
requirements  of  41  CFR  660-250.4(m) 


and  41  CFR  60-741.4(f).  Layton  will  not 
repeat  this  deficiency. 

11.  Problem  Area:  Layton  has  failed  to 
develop,  implement,  and  maintain 
current  year  affirmative  action  programs 
are  required  by  38  USC  2012,  as 
amended  (Vietnam  Era  Veterans' 
Readjustment  Assistant  Act  of  1974). 
Section  503  of  the  RehabiUtation  Act  of 
1973,  as  amended,  and  their 
implementing  regulations  at  41  CFR  60- 
250.5(a),  41  CFR  60-250.6,  41  CFR  60- 
741.5(a),  and  41  CFR  60-741.6. 

Remedy:  On  April  19  and  25. 1990, 
Layton  submitted  current  year 
affirmative  action  programs  which 
address  the  requirements  of  the  Vietnam 
Era  Veterans  Readjustment  Assistance 
Act  of  1974,  as  amended,  and  Section 
503  of  the  Rehabilitation  Act  of  1973,  as 
amended.  This  submission  was  found 
acceptable  by  OFCCP  and  met  the 
requirements  of  41  CFR  60-250(a),  41 
CFR  60-250.6.  41  CFR  60-741. 5(a).  41 
CFR  60-741.6.  Layton  will  not  repeat 
this  deficiency. 

12.  Problem  Area:  Layton  has  failed  to 
post  the  location  and  hours  during 
which  its  full  affirmative  action 
programs  are  available  for  inspection. 
This  is  a  requirement  of  41  CFR  250.5(c) 
and  41  CFR  60-741.5(d). 

Remedy:  On  April  19, 1990,  Layton 
submitted  evidence  that  it  has  posted 
the  availability  of  its  full  affirmative 
action  programs  for  inspection.  This 
submission  was  found  acceptable  by 
OFCCP  and  met  the  requirements  of  41 
CFR  60-250.5(c)  and  41  CFR  60- 
741.5(d).  Layton  will  not  repeat  this 
deficiency. 

13.  Problem  Area:  Layton  has  failed  to 
issue  an  investigation  to  self-identify  to 
its  employees  and  applicants  for 
employment.  This  is  a  requirement  of  41 
CFR  60-250.5(d)  and  41  CFR  60- 
741.5(c)(1). 

Remedy:  On  April  19, 1990,  La>'ton 
submitted  evidence  that  it  has  offered 
an  invitation  to  self-identify  to  its 
employees  and  applicants  for 
employment.  This  submission  was 
found  acceptable  by  OFCCP  and  met  the 
requirements  of  41  CFR  60-250.5(d)  and 
41  CFR  60-741.5(c)(l).  Layton  will  not 
repeat  this  deficiency. 

Part  ni:  Reporting  Requirements 

Layton  agrees  to  provide  two  reports 
to  the  Salt  Lake  City  District  Office. 
OFCCP,  which  will  include  the 
following: 

a.  List  for  each  craft  the  number  of 
contacts  with  linkage  and  other 
recruitment  sources 

b.  List  for  each  craft  the  number  of 
applications  and  the  number  of  female 
applications  received 
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c.  List  for  each  craft  the  number  of 
hires  and  the  number  of  female  hires 
made 

d.  List  for  each  craft  the  number  of 
regular  and  overtime  hours  worked  and 
the  number  of  regular  and  overtime 
hours  worked  by  women. 

The  first  report  will  be  due  November 
12,  1990,  and  will  cover  the  period  of 
May  1, 1990  through  October  31, 1990. 

The  second  report  will  be  due  May 
10. 1990  and  wiU  cover  the  period  of 
November  1, 1990.  through  April  30, 
1991. 

This  Agreement  will  terminate  one 
year  ftom  the  date  of  signature  of  the 
District  Directw.  OFCCP. 

Part  IV:  Signatures 

This  Conciliation  Agreement  is 
hereby  executed  by  and  between  the 
Office  of  Federal  Contract  Compliance 
Programs  and  Layton  Construction, 
Company.  Inc..  2987  South  300  West. 
Salt  Lake  Qty.Utah. 

Date±May8. 1990. 
Allan  LaytoQ, 
President 

Lay-ton  Construction  Co.,  Inc.,  2987  South 
300  West  Salt  Lake  City.  Utah  84115. 
Dated:  May  10, 1990. 

Christina  Anderson. 

Equal  Opportunity  Specialist. 

Office  of  Federal  Contract,  Compliance 

Programs,  Salt  Lake  City.  Utah. 

Dated:  May  10, 1990. 
Joseph  Gallegos  Jr., 

District  Director,  Office  of  Federal  Contract 
Compliance  Progranis. 

Attachatent  B 

To:  Christina  Anderson,  Equal 

Opportunity  Specialist 
From:  Darwin  D.  Millet,  Equal 

Employment  OfBcer.  Layton 

Construction  Co.,  Inc. 

Subject:  Compliance  With  EEO  Audit  of 
March  14th.  15th  k  16th. 

During  your  compliance  audit  last 
month  you  outlined  a  number  of  areas 
that  needed  improvement  or 
formalization  to  conform  to  EEO 
regulations.  This  memo,  and  the 
enclosures,  should  respond  entirely  to 
those  areas.  If  you  have  further  concerns 
do  not  hesitate  to  call. 

1.  In  compliance  with  41  CFR  60- 
4.2(d)3  we  will  notify  the  Office  of 
Federal  Contract  Compliance  of  all  non- 
exempt  subcontracts  on  U.S.- 
government  funded  projects  in  the 
future. 

We  understand  that  this  notification 
must  be  made  within  10  days  of  award 
of  any  subcontract  in  excess  of 
$10,000.00. 


2.  The  recruitment  sources  we  are 
currently  using  are: 

Utah  Department  of  Employment 
Security.  1234  South  Main  Street. 
533-2698 

Rae  Wall  Employer  Relations 
Representative 

Off  the  street  applicants. 

Deseret  News  and  Salt  Lake  Tribune 

Employee  Referrals 

Note:  As  tfie  audit  showed  we  have  close 
to  50%  minority  participation  in  our  trades. 
We  have  visited  witli  Job  Service  and  feel 
confident  we  can  find  qualified  handicapped 
and  women  ouididates  through  them,  the 
newspapers  and  employee  referrals. 

In  compliance  with  41  CFR  60- 
4.3(aK7)(b)  we  will  maintain  the  above 
list  of  recruitment  sources  and 
document  any  responses  from  them. 

3.  Enclosed  is  the  formal  Equal 
Employment  Opportunity  Policy 
Statement  for  Layton  Construction. 
Further,  in  compliance  with  41  CFR  60- 
3(a)(7)(f)  this  policy  is  being  posted  at 
each  job  site  and  at  the  home  office. 

4.  In  comphance  with  41  CFR  60- 
4(a)(7)(g)  all  supervisory  personnel  will 
review  and  be  instructed  in  the 
company's  EEO  Policy  and  their 
Affirmative  Action  Plan. 

The  meetings  are  scheduled  as 
follows: 

April  18th  Wednesday:  All  construction 

site  supervisors 
April  20di  Friday:  All  construction 

office  managers 
April  23th  Monday:  All  executive  and 

office  managem«:t 

Meeting  Agenda 

I.  Discussion  on  the  laws  prohibiting 
discrimination. 

A.  Define  protected  groups  and  what 
constitutes  discrimination. 
Handicapped  Workers,  Disabled 
Veterans,  Veterans  of  the  Vietnam  Era, 
Age,  Sex.  Equal  Pay. 

II.  Discussion  of  the  company's  EEO 
PoUcy  k  Affirmative  Action  Plan. 

in.  Discussion  of  how  to  implement 
the  AA  Plan  and  how  to  avoid  and 
investigate  discrimination  issues. 

5.  In  compliance  with  41  CFR  60- 
4.4(a)(7)(j)  We  have  posted  the  enclosed 
NOTICE  FOR  REFERRALS  at  all  of  our 
jobsites  and  in  the  home  office. 

6.  Our  Affirmative  Action  Plan 
indicates  that  we  will  annually  evaluate 
and  prepare  an  inventory  of  minority, 
female  and  handicapped  persons  for 
promotional  opportunities.  This 
evaluation  will  be  documented  on  the 
enclosed  form  entitled  "ANNUAL 
INVENTORY  AND  EVALUATION".  See 
4lCFR60-4.3(a)(7Xl). 

7.  In  compliance  with  41  CFR  60- 
4.3{a)(7)(p)  annually  the  EEO  officer 


wrill  review  the  prafonnance  of  all 
supervisory  personnel  regarding  their 
adherence  to  the  company's  EEO  pohcy 
and  Affirmative  Action  plan.  This 
review  will  be  completed  within  the 
calendar  year.  See  enclosed  form 
"ANNUAL  EVALUATION  OF 
SUPERVISORS  '/FOREMEN  "S 
ADHERENCE  TO  EEO  POUCY  AND 
AFFIRMATIVE  ACTiaN  PLAN". 

8.  As  indicated  in  our  Affirmative 
Action  Plan  all  suitable  employment 
openings  (at  a  salary  of  less  than 
$25,000  per  year)  vnll  be  listed  at  the 
local  office  of  the  Utah  Department  of 
Employment  Security.  I  have  already 
met  with  them  and  initiated  this 
procedure.  See  41  CFR  60-250.4(b). 

9.  The  following  clause  will  be  added 
to  all  Purchase  Orders  in  excess  of 
$10,000.00  on  all  federally  assisted 
projects:  "Layton  Construction  Co.,  Inc. 
is  an  Equal  Opportunity  Employer.  All 
suppliers  and  vendors  are  hereby 
notified  that  you  are  subject  to  the 
provisions  of  41  CFR  60-1.4{a)(7),  41 
CFR  6(>-1.8(b),  41  CFR  60-250.4{m),  and 
4lCFR60-741.4(f)." 

10.  Enclosed  is  our  Affirmative  Action 
Plan  per  CFR  60-250.5(c). 

11.  Our  EEO  Policy  statement  (see 
enclosed)  includes  a  paragraph  noting 
the  availability  of  our  Affirmative 
Action  Plan  for  inspection  per  41  CFR 
60-250.5{c). 

12.  Enclosed  is  our  'INVITATION  TO 
SELF  IDENTIFY"  form  which  is 
included  with  each  application  effective 
immediately.  See  41  CFR  60-250.5{d) 
and  41  CFR  60-741.5{c){l). 

I  beheve  the  above  actions  will  now 
put  us  into  comphance.  The  actual 
execution  of  these  procedures  has 
already  begun. 

Thank  you  for  reviewing  this  memo 
and  noting  our  compliance  status. 

Service  Sheet 

Case  Name:  Lajlon  Construction 

Company 
CaseNo.:93-OFC-17 
Title  of  Document;  Decision  and  Order 

A  copy  of  the  above-entitled 
document  was  mailed  November  1. 
1993,  to  the  following  individuals: 
Director,  Office  of  Administrative 

Appeals,  U.S.  Department  of  Labor, 

room  S-4309,  200  Constitution 

Avenue.  NW..  Washington,  DC  20210. 
Sohcitor  of  Labor.  U.S.  Department  of 

Labor,  room  S-2002.  FPB.  200 

Constitution  Avenue,  NW.. 

Washington,  DC  20210. 
Darwin  Millet.  Layton  Construction  Co., 

Inc.,  2987  South  300  West.  Salt  Lake 

City,  LT  84115. 
James  D.  Henry.  Associate  Solicitor, 

Civil  Rights  Division,  U.S. 
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Department  of  Labor,  room  N-2464, 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 
Tedrick  A.  Housh,  Esquire.  Regional 
Solicitor,  U.S.  Department  of  Labor, 
2106  Federal  Office  Building,  911 
Walnut  Street,  Kansas  City,  MO 
64106. 

Special  Counsel  to  the  Asst.  Secretary  of 
Labor,  U.S.  Department  of  Labor. 
ETA,  room  N-4671.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Office  of  Federal  Contract  Compliance 
Programs,  U.S.  Department  of  Labor, 
room  C-3325,  200  Constitution 
Avenue,  NW.,  Washington.  IX;  20210. 

Joseph  Gallegos,  Jr.,  District  Director. 
Office  of  Federal  Contract  Compliance 
Programs,  suite  305.  10  West 
Broadway.  Salt  Lake  City.  UT  84101. 

Juanita  Prophet, 

Paralegal 

IFR  Doc  93-28756  Filed  11-22-93;  8;45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-409] 

Dalryland  Power  Cooperative,  La 
Crosse  Boiling  Water  Reactor; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  firom  the  revised  10  CFR 
50.120  requirements  of  the  Code  of 
Federal  Regulations  to  the  Dairyland 
Power  Cooperative  (the  licensee)  for  the 
La  Crosse  Boiling  Water  Reactor 
(LACBWR),  pursuant  to  10  CFR  50.12. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120.  By  letter 
dated  July  26, 1993,  the  licensee 
identified  the  special  conditions  that 
exist  at  LACBWR  as  the  basis  for  their 
exemption  request. 

The  Need  for  the  Proposed  Action 

LACBWR  is  permanently  shutdown, 
defiieled.  and  in  SAFSTOR.  All  the  La 
Crosse  spent  fuel  has  been  transferred  to 
the  spent  fuel  pit.  This  exemption 
would  relieve  the  licensee  from  the 
training  requirements  of  10  CFR  50.120. 
However,  it  does  not  relieve  the  licensee 
ft-om  previous  requirements  or 
commitments  to  train  and  qualify 
facility  personnel. 


Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  from  the 
requirements  of  10  CFR  50.120  does  not 
have  any  effect  on  accident  risk  and  the 
possibility  of  environmental  impact  is 
extremely  remote. 

The  nuclear  fuel  is  stored  in  the  spent 
fuel  pit.  and  the  accidents  previously 
analyzed  in  the  NRC  approved 
Decommissioning  Plan  demonstrated 
there  are  no  credible  accident  scenarios 
that  could  result  in  offsite  doses  greater 
than  a  small  fi-action  of  the  U.S. 
Environmental  Protection  Agency's 
"Protective  Action  Guidelines."  The 
proposed  action  does  not  increase  the 
probability  or  consequences  of  any 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite.  and  there  is  no  change 
in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposures  on-site.  Accordingly,  the  NRC 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  staff  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
altneratives  with  equal  or  greater 
environmen:..!  impacts  need  not  be 
evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Supplement  to  the 
Environment  Report  for  LACBWR. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
exemption  request.  No  other  agencies  or 
personnel  were  contacted. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  will  not  prepare  an  environmental 
impact  statement  for  the  proposed 
exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee's  letter  dated  July 
26. 1993.  and  the  NRC  staffs  Safety 


Evaluation,  included  in  the  exemption, 
are  available  for  public  inspection  at  the 
NRC's  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW., 
Washington,  DC  20037,  and  at  the  local 
public  document  room  at  the  La  Crosse 
Public  Library,  800  Main  Street,  La 
Crosse,  WI  54601. 

Dated  at  Rockville,  Maryland,  this  17lh  dnv 
of  Noveml)er,  1993. 

For  the  Nuclear  Regulatory  Commission 
lohn  H.  Austin, 

Chief  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards 
,  |FR  Doc  93-28746  Filed  11-22-93;  8  45  am) 
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[Docket  No.  50-16] 

Detroit  Edison  Co.,  Enrico  Fermi 
Atomic  Power  Plant,  Unit  1 ; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  ft-om  the  revised  10  CFR 
50.120  requirements  of  the  Code  of 
Federal  Regulations  to  the  Detroit 
Edison  Company  (the  licensee)  for  the 
Enrico  Fermi  Atomic  Power  Plant,  Unit 
1  (Fermi-l),  pursuant  to  10  CFR  50.12. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  ft-om  the  training 
requirements  of  10  CFR  50.120.  By  letter 
dated  July  30, 1993.  the  licensee 
identified  the  special  circumstances  that 
exist  at  the  Firmi-l  as  the  basis  for  their 
exemption  request. 

Ti'je  Need  for  the  Proposed  Action 

Fermi-l  is  a  permanently  shutdown 
sodium  cooled,  fast  breeder  reactor  in 
SAFSTOR.  The  fuel  and  uranium-238 
blanket  material  have  been  removed  and 
shipped  offsite.  A  possession-only 
licensee  was  issued  on  September  5, 
1973.  The  exemption  would  relieve  the 
licensee  from  the  training  requirement 
of  10  CFR  50.120.  However,  it  does  not 
relieve  the  licensee  ft-om  previous 
requirements  or  commitments  to  train 
and  qualify  facility  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  would  not 
have  any  effect  on  accidents  previously 
analyzed  in  the  Fermi-l  Supplemental 
Environmental  Information.  September 
1975.  The  reactor  has  been  defueled  and 
the  nuclear  fuel  has  been  shipped 
offsite.  Based  on  the  conditions  at 
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Fermi-l,  there  are  no  credible  accident 
scenarios  that  could  result  in  offsite 
doses  that  would  exceed  a  small  fraction 
of  the  U.S.  Environmental  Protection 
Agency's  "Protective  Action 
Guidelines." 

The  proposed  action  would  not 
change  the  types  of  effluent  that  may  be 
released  offsite,  and  there  would  be  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposures  on-site. 
Accordingly,  the  NRC  concludes  that 
this  proposed  action  would  result  in  no 
significant  radiological  environmental 
impact- 

Witft  regard  to  potential  non- 
radioldgical  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  staff  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Fermi-l  Supplemental 
Environmental  Information. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
exemption  request.  No  other  agencies  or 
personnel  were  contacted. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  will  not  prepare  an  environmental 
impact  statement  for  the  proposed 
exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee's  letter  dated  July 
30,  1993.  and  the  NRC  staffs  Safety 
Evaluation,  included  in  the  exemption, 
are  available  for  public  inspection  at  the 
NRC's  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington.  DC  20037.  and  at  the  local 
public  document  room  at  the  Monroe 
County  Library  System.  3700  South 
Custer  Road.  Monroe.  MI  48161. 

Dated  at  Rockville.  Mar>land,  this  17th 
Day  of  Novemlwr,  1993. 


For  the  Nuclear  Regulatory  Commission 
John  H.  Aiutin. 

Chief,  Decommissioning  and  Regulatory 
Issues  Branch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(PR  Doc.  93-28748  Filed  11-22-93;  8  45  am) 
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[Docket  No.  50-18] 

General  Electric  Co.,  Vallecitos  Boiling 
Water  Reactor;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  revised  10  CFR 
50.120  requirements  of  the  Code  of 
Federal  Regulations  to  the  General 
Electric  Company  (the  licensee)  for  the 
Vallecitos  Boiling  Water  Reactor 
(VBWR),  pursuant  to  10  CFR  50.12. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120.  By  letter 
dated  July  18, 1993.  the  General  Electric 
Company  (GE)  identified  the  special 
conditions  that  exist  at  the  VBWR  as  the 
basis  for  this  exemption  request. 

The  Need  for  the  Proposed  Action 

VBWR  is  a  50  MW  boiling  water 
reactor  that  permanently  ceased  power 
operations  in  1962.  The  nuclear  fuel  has 
been  removed  frt)m  the  reactor  and 
shipped  offsite.  VBWR  was  issued  a 
possession-only  license  in  1965  and  the 
plant  is  currently  in  SAFSTOR  until  the 
year  2016.  An  exemption  would  relieve 
the  licensee  from  the  training 
requirements  of  10  CFR  part  50.120, 
which  are  not  applicable  at  a  reactor 
that  has  no  nuclear  fuel  on  site  and  that 
is  in  SAFSTOR.  However,  an  exemption 
from  the  requirement  of  10  CFR  50.120 
does  not  relieve  the  licensee  from 
previous  requirements  or  commitments 
to  train  and  qualifyfacility  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  from  the 
requirements  of  10  CFR  50.120  does  not 
have  any  effect  on  accidents  previously 
analyzed  in  the  NRC  approved  "Final 
Report  on  Deactivation  of  the  Vallecitos 
Boiling  Water  Reactor."  There  is  no 
nuclear  fuel  on  site  and  there  are  no 
credible  accident  scenarios  that  could 
resuh  in  offsite  doses  that  would  exceed 
a  small  fraction  of  the  U.S. 
Environmental  Protection  Agency's 
"Protective  Action  Guidelines."  The 


proposed  action  does  not  increase  the 
probability  or  consequences  of  any 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite.  and  there  is  no  change 
in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposures  on-site.  Accordingly,  the  NRC 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  effect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  has  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  for  VBWR. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
exemption  request.  No  other  agencies  or 
personnel  were  contacted. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  will  not  prepare  an  environmental 
impact  statement  for  the  proposed 
exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee's  letter  dated  July 
18,  1993,  and  the  NRC  staffs  Safety 
Evaluation,  included  in  the  exemption, 
are  available  for  public  inspection  l  the 
NRC's  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20037. 

Dated  at  Rockville,  Marj-land.  this  17fh  day 
of  November,  1993. 

For  the  Nuclear  Regulatorv-  Commis.sion. 
lohn  H.  Austin, 

Chief.  Decommissioning  and  Regulatory 
Issues  Branch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[PR  Doc.  93-28744  Filed  11-22-93;  8:45  am| 
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Long  bland  Power  Aullioilty, 
S.horeham  Nuciear  Power  Station; 
Envlronmenlai  Assesament  and 
Rnding  of  No  Significant  Impact 

The  U.S.  N»cleer  Regulatory 
Commission  is  considering  issuance  of 
an  OTemption  from  the  requirements  of 
10  CFR  50.120  to  Jh«  Code  of  Federal 
Ri^uJalions  fo  the  Long  Island  Power 
Authority  (LIPA)  or  the  licensee)  for  the 
Shoreham  Nurlear  Power  Station 
(SNPS)  pursuant  to  the  requirements  of 
10  CFR  50.12. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120.  By  letter 
dated  August  2.  1993,  the  licensee 
requested  this  exemption. 

The  Need  for  the  Proposed  Action 

The  SNPS  Nuckar  Power  Station  is 
heing  dismantled  in  accordance  with 
the  approved  SNPS  Decomnrissioning 
Plan  (DP).  This  exemption  would 
relieve  the  Hcensee  from  the 
requirements  of  10  CFR  50.120  which 
are  not  applicable  to  a  reactor  that  has 
been  defueled,  and  is  being  dismantled. 
However,  this  exemption  does  not 
relieve  the  licensee  from  the  training 
requirements  or  commitments  contained 
in  the  approved  SNPS  DP. 

Environmental  Isrpocts  of  the  Proposed 
Action 

The  proposed  exemption  will  not 
have  any  effect  on  any  of  the  accidents 
evahiated  in  the  SNPS  DP.  SNPS  is 
defueled  and  there  are  no  credible 
accident  scenarios  that  could  result  in 
offsjte  doses  that  would  exceed  a  small 
fractioQ  of  the  U.S  Environmental 
•Proteclioa  Agency's"  Protective  Action 
Guidelines." 

Based  on  the  staffs  review  of  the 
acddents  analyzed  in  the  DP  and  the 
special  circumstances  at  SNPS,  the  staff 
concludes  that  an  exemption  from  the 
requirements  of  10  CFR  part  50.120 
would  not  cause  or  increase  the 
potential  for  an  accident  that  would 
result  in  a  radiological  release  that 
differs  from  those  previously  analyzed 
in  DP  for  SNPS.  The  proposed  action 
would  not  cause  a  change  in  the  types 
ofkr.y  effluent  that  may  be  released 
offsite,  and  there  would  be  no  change  in 
the  allowable  individual  or  cumulative 
occopstional  radiation  exposures  mi- 
site.  Accordingly,  the  NRC  statT 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environment  impact. 


With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radioiogical 
plant  effhients  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  concluded  that  there 
are  no  significant  environmental  effects 
that  would  resuh  from  the  proposed 
action,  any  altemati-.-es  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

Alternative  Vs«  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  SNPS. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  this  exemption. 
The  NRC  staff  is  reviewing  the  request. 
The  State  of  New  York  was  contacted, 
and  had  no  comriients. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  staff  will  not  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee's  application  dated 
August  2, 1993,  and  the  NRC  staff's 
Safety  Evaluation,  included  in  the 
exemption,  are  available  for  public 
inspection  at  the  NRCs  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20037,  and  at  the  local  public  document 
room  at  the  Sboreham  Wading  River 
Public  Library,  Shoreham  Wading  River 
High  School,  Route  25A,  Shoreham,  NY 
11792. 

Dated  at  RockviUe,  Maryland,  this  17th  day 
of  November.  1993. 

For  the  Nuclear  Regulatory  Commission. 
|oha  H.  Austin, 

Chief,  Deconunission^ngand  Regulstorv 
ksues  Branch,  Division  of  Low-Level  Mfarfe 
Management  and  Decommissioning.  Office  of 
Nuclear  Material  Safety  and  Sofegtwrds. 
jFH  Doc.  93-28745  Filed  rr-22-93;  8:45  am) 
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P?Uiwjelphte  Electric  Co,.  PmcIi 
Bottom  Atomic  Power  Statlcn,  Unit  1; 
Envlronn>ental  AsMSMrMot  antf 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  revised  10  CFR 
50.120  requirements  of  the  Code  of 
Federal  Regulations  to  the  Philadelphia 
Electric  Company  (the  licensee)  for  d»e 
Peach  Bottom  Atomic  Power  Station, 
Unit  1  (PBAPS-1),  pursuant  to  10  CFR 
50.12. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120.  By  letter 
dated  July  30, 1993.  the  licensee 
identified  the  special  conditions  that 
exist  at  PBAPS-1  as  the  basis  for  this 
exemption  request. 

The  Need  for  the  Proposed  Action 

PBAPS-1  is  a  penmanently  shutdown, 
high-temperature,  gas-cooled  reactor 
that  ceased  power  operations  in  1974. 
and  the  fuel  was  removed  from  the 
reactor  and  shipped  offsite.  A 
possession-only  licensee  was  issued 
July  6, 1974.  PBAPS-1  is  currently  in 
SAFSTOR  until  2015.  The  exemption 
would  relieve  the  licensee  from  the 
training  requirements  of  10  CFR  50.120. 
However,  it  does  not  relieve  the  licensee 
from  previous  requirements  or 
com.Tiitments  to  train  and  qualify 
facility  persomtel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accident  risk  and  the 
possibility  of  environmental  impact  is 
extremely  renK>te. 

The  licensee  stated  that  the  reactor 
was  defueled,  and  the  nuclear  fuel  was 
shipped  offsite.  In  addition,  there  are  no 
credible  accident  scenarios  that  could 
result  in  offsite  greater  than  a  small 
fraction  of  the  U.S.  Environmental 
Protection  Agency's  "Protection  Action 
Guidelines." 

Therefore,  the  proposed  action  does 
not  in(u«ase  the  probability  or 
consequences  of  any  accidents,  no 
changes  are  being  made  in  the  types  of 
any  efiluent  that  may  be  released  off&iCe, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposures  on- 
site.  Accordingly,  the  NRC  conchides 
that  this  proposed  action  would  losulf 
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in  no  significant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  effect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  has  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  fi^m  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  for  PBAP-1. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
exemption  request.  No  other  agencies  w 
personnel  were  contacted. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  will  not  prepare  an  environmental 
impact  statement  for  the  proposed 
exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee's  letter  dated  July 
30, 1993.  and  the  NRC  staffs  Safety 
Evaluation,  included  in  the  exemption, 
are  available  for  public  inspection  at  the 
NRC'b  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington.  DC  20037.  and  at  the  local 
public  docimient  room  at  the  State 
Library  of  Pennsylvania.  Walnut  Street 
and  Commonwealth  Avenue, 
Harrisburg.  PA  17105. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  November,  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  R.  Austin, 

Chief  Decommissioning  and  Regulatory  Issues 
Branch,  Division  of  Low-Level  Waste 
Management  Decommissioning.  Office  of 
A'uc/eor  Material  Safety  and  Safeguards. 
[FR  Doc  93-28749  Filed  11-22-93;  8:45  am) 
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Public  Service  Company  of  Colorado. 
Fort  SL  Vrain  Nuclear  Generating 
Station;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  revised  10  CFR 
50.120  requirements  of  the  Code  of 
Federal  Regulations  to  the  Public 
Service  Company  of  Colorado  (PSC  or 
the  licensee)  for  the  Fort  St.  Vrain  (FSV) 
Nuclear  Generating  Station,  pursuant  to 
10  CFR  50.12. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120.  By  letter 
dated  August  9. 1993,  the  licensee 
requested  this  exemption. 

The  Need  for  the  Proposed  Action 

The  FSV  Nuclear  Generation  Station 
is  being  dismantled  in  accordance  with 
the  approved  FSV  Decommissioning 
Plan  (DP).  This  exemption  would 
relieve  the  licensee  firom  the 
requirements  of  10  CFR  50.120  which 
are  not  applicable  to  a  reactor  that  has 
been  defueled,  and  is  being  dismantled. 
However,  this  exemption  would  not 
relieve  the  licensee  from  the  training 
requirements  or  commitments  contained 
in  the  approved  FSV  DP. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  from  the 
requirements  of  10  CFR  part  50.120  will 
not  have  an  impact  on  any  of  the 
accidents  evaluated  for  the  FSV  DP.  The 
nuclear  fuel  has  been  transferred  to  an 
Independent  Spent  Fuel  Storage 
Installation,  and  there  are  no  credible 
accident  scenarios  at  the  FSV  Station 
that  could  result  in  offsite  doses  that 
would  exceed  a  small  fraction  of  the 
U.S.  Environmental  Protection  Agency's 
"Protective  Action  Guidelines." 

Based  on  the  staffs  review  of  PSC's 
August  9, 1993,  submittal,  and 
previously  analyzed  accidents  in  the 
DP,  the  staff  concludes  that  an  accident 
with  the  potential  for  causing  a 
radiological  release  from  FSV  is  small. 
The  proposed  action  does  not  increase 
the  probability  or  consequences  of  any 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposures  on-site. 


Accordingly,  the  NRC  staff  concludes 
that  this  proposed  action  would  result 
in  no  significant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  effect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  staff  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  has  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

This  Action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Supplement  to  the 
Environmental  Report  for  FSV. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  this  exemption. 
The  NRC  staff  has  reviewed  the  request. 
The  State  of  Colorado  was  contacted, 
and  did  not  provide  comments. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  staff  will  not  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee's  application  dated 
August  9, 1993.  and  the  NRC  staffs 
Safety  Evaluation,  included  in  the 
exemption,  are  available  for  public 
inspection  at  the  NRC's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC 
20037.  and  at  the  local  public  document 
room  at  the  Greeley  Public  Library,  City 
Complex  Building,  Greeley.  CO  80631. 

.  Dated  at  Rockville.  Maryland,  this  17th  day 
of  November,  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  H.  Austin. 

Chief  Decommissioning  and  Regulatory 
Issues  Branch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-28747  Filed  11-22-93;  8:45  am) 
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Draft  Rsguiaiory  GuidM;  Extafision  of 
Commant  Parted 

On  October  1. 1993,  (58  FR  51392)  the 
NRC  issued  for  public  comment  drafts 
of  two  new  guides  planned  for  ita 
Regulatory  Guide  Series.  The  draft 
guides  are  temporarily  identified  as  DG- 
1023.  "Evaluation  of  Reactor  Pressure 
Vessels  With  Charpy  Upper-Shelf 
Energy  Less  Than  50  Ft-Lb."  and  DG- 
1025,  "Calculational  and  Dosimetry 
Methods  for  Determining  Pressure 
Vessel  Fluence."  The  draft  guides  are 
intended  for  Division  L,  "Power 
Reactors."  DG-1023  is  being  developed 
to  provide  guidance  on  methods 
acceptable  to  the  NRC  staff  for 
evaluating  the  reactor  pressure  vessel 
when  the  Charpy  upper-shelf  falls 
below  the  50  Ft-Lb  Umit  specified  in 
NRCs  regulations.  DC- 1025  is  being 
developed  to  desCTibe  methods  and 
assumptions  acceptable  to  the  NRC  staff 
for  determining  the  reactor  pressure 
vessel  neutron  fluence.  Comments  for 
these  proposed  guides  were  requested  to 
be  received  by  December  17,  1993.  The 
Commission  has  received  a  request  to 
extend  the  comment  period  based  on 
the  fact  that  the  NRC  staff  is  holding  a 
meeting  on  Thursday.  December  9. 
1993,  to  malce  presentations  on  the 
content  of  the  two  guides  and  to  answer 
Questions  to  claiify  positions  taken  by 
the  staff  in  those  onSt  guides. 
Consequently,  insufficient  time  is  left  to 
develop  comments  and  to  adequately 
coordinate  comments  with  other 
individuals  and  organizations. 

The  NRC  finds  it  reasonable  to  extend 
the  public  comment  period  to  January 
31, 1994,  in  order  to  allow  all  interested 
person  adequate  time  after  the  NRC  staff 
presentations  to  devdop  and  submit 
comments. 

Public  comments  are  being  solicited 
on  the  guides.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  biibnnatian  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  the  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW.. 
Wasr'V.gton.DC. 

Altikough  a  time  limit  is  given  for 
comments  on  these  draft  guides, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  2120  L  Sti«et  NW.« 


Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  fbr  placement  on  all 
automatic  distribution  Lists  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
can  not  be  acroramodated.  Regulatory 
guides  are  not  copyrichted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

Dated  at  Hoctville.  Maryland,  this  16th  day 
of  Novemberl993. 

For  the  Nuclear  Regulatory  Commission. 
LaHTence  C.  Shao, 

Director.  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 
[FR  Doc.  93-28742  FUed  11-22-93;  «;45  ami 
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[Docket  Ko.  030-304S5;  License  No.  37- 
28179-01  EA  93-284] 

Indiana  Regional  Cancer  Canter, 
IncNana,  PA;  Order  Modifying  and 
Suspending  License  (Effective 
Immediately)  and  Demand  for 
Informatton 

I 

hidiana  Regional  Cancer  Center 
(Licensee)  is  the  holder  of  Byproduct 
License  No.  37-28179-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR 
parts  30  and  35.  The  hcense  authorizes 
the  licensee  to  use  a  strantium-90 
source  for  the  treatment  of  superficial 
eye  conditions.  The  license,  originally 
issued  on  April  25, 1988,  was  due  to 
expire  on  A^  30, 1993,  but  has 
remained  in  effect,  pursuant  to  10  CFR 
30.37(b),  based  on  a  timely  request  for 
renewal  that  was  received  by  the  isfRC 
on  April  5, 1993. 

n 

On  November  11. 19Q3,  the  NRC 
performed  an  inspection  at  the  facility 
in  Indiana,  Pennsylvania.  During  the 
inspection,  the  NRC  found  that  the 
licensee  had  used  its  strontiiun-90 
source  to  pwform  treatments  cf  two 
patients  for  skin  lesions  on  several 
occasions  between  September  and 
November  1993.  even  though  the  license 
does  not  authorize  the  use  of  the 
strtM»tium-90  for  any  purpose  other  than 
the  treatment  of  supwfidal  eye 
conditions.  The  use  of  the  strontium-90 
source  for  treatments  of  skin  lesions  is 
not  authorized  bv  the  license,  and 
constiUites  a  violation  of  the  license. 

During  the  inspection,  the  inspectors 
asked  Dr.  Jamas  Bauer  (Dyr.  Bauer),  the 


Radiation  Safety  Officer  and  only 
authorized  user  listed  on  the  license, 
about  the  tiwatment  modalities  for 
which  the  source  was  used.  Dr.  Ba.ier 
stated  that  the  source  had  been  used  foi- 
the  treatment  of  pterygium,  an  eye 
condition.  When  the  inspectors  asked 
Dr.  Bauer  whether  the  source  had  ever 
been  used  for  any  other  modality.  Dr. 
Bauer  again  replied  that  the  source  had' 
been  used  to  treat  pterygium.  The 
inspectors  then  requested  records  of  the 
last  six  patients  who  received  treatn^ent 
with  the  strontium-90  source.  The 
records  provided  reflected  only  eye 
treatments.  Subsequently,  the  inspectors 
performed  a  review  of  the  patient 
treatment  log  maintained  by  Dr.  Bauer's 
secretary,  as  well  as  a  review  of  records, 
of  additional  patioit  tireatments.  The 
NRC  learned  Lhat  the  records  initially 
provided  were  not  for  the  last  six 
patients  treated,  and  that  the  strontiuni- 
90  source  had  been  used  for  the 
treatment  of  superficial  lesions  of  the 
skin,  including  a  treatment  on  the  day 
of  the  inspection  that  occurred  before 
the  inspection  took  place. 

Dr.  Bauer's  failure  to  inform  the 
inspectors  that  he  had  used  the 
8trontium-90  source  to  treat  lesions  of 
the  skin,  when  specifically  asked  if  the 
source  was  used  for  any  purpose  other 
than  superficial  eye  treatments, 
constitutes  a  violation  of  the 
requirements  set  forth  in  10  CFR  30.9  in 
that  the  licensee  failed  to  provide 
complete  and  accurate  information  to 
the  NRC  In  light  of  the  use  of  the 
strontiiun-90  source  for  treatment  of 
skin  lesions  the  day  of  the  inspection. 
Dr.  Bauer's  communications  also  appear 
to  constitute  a  violation  of  10  CFR  30.10 
in  that  he  appears  to  have  deliheralely 

Erovided  to  NRC  information  that  he 
new  to  be  incomplete  or  inaccurate  in 
some  material  respect 

Previously,  Dr.  Bauer  was  involved  in. 
an  incident  in  November  1992  at 
Indiana  Regional  Cancer  Center  as  the 
supervisor  of  a  ti^atment  with  a  High 
Dose  Rate  Afterloader  that  resulted  in  a 
patient's  being  exposed  to  significant 
levels  of  radiation,  and  numerous  other 
members  of  the  general  pubhc  were 
exposed  to  unnecessary  radiation.  la 
that  event,  he  did  not  cause  an  adequate 
survey  to  be  made  which  could  have 
prevented  the  exposures. 

m 

Based  on  the  above,  the  NRC  has 
serious  concerns  regarding  Dr.  Bauer's 
and  the  Licensee's  conduct  of  NRC- 
licensed  activities  at  the  hidiana 
Regional  Cancer  Center.  Specifically, 
the  NRC  is  concerned:  (1)  About  Dr. 
Bauer's  performance  of  activities  with 
the  6trontium-90  source  that  were  not 
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authorized  by  the  license;  (2)  with  Dr. 
Bauer's  failure  to  provide  complete  and 
accurate  information  to  the  inspectors 
when  questioned  by  the  inspectors 
during  the  November  11, 1993 
inspection;  and  (3)  that  a  November 
1992  event  at  the  Indiana  Regional 
Cancer  Center  involved  a  significant 
misadministration  to  a  patient  at  the 
facility,  as  well  as  unnecessary  radiation 
exposure  to  members  of  the  general 
public,  which  occiured  during  or  as  a 
result  of  treatment  supervised  by  Dr. 
Bauer  in  which  Dr.  Bauer  failed  to  cause 
an  adequate  siuvey  to  be  made. 

Consequently ,  I  lack  the  requisite 
reasonable  assurance  that  information 
provided  to  the  NRC  by  Dr.  Bauer,  the 
current  Radiation  Safety  Officer  and 
only  authorized  user  listed  on  the 
license,  will  be  complete  and  accurate 
in  all  material  respects,  that  the 
Licensee's  current  operations  can  be 
conducted  under  License  No.  37- 
28179401  in  compUance  with  the 
Commission's  requirements,  and  that 
the  health  and  safety  of  the  public  will 
be  protected.  I  find  that  Dr.  Bauer  is 
either  iinable  or  im willing  to  assure  that 
Commission  requirements  are  being  and 
will  be  followed.  Accordingly,  the 
public  health,  safety  and  interest  require 
that  License  No.  37-28179-01  be 
suspended  pending  further  Order  of  the 
Commission  and  that  the  license  be 
modified  to  remove  Dr.  Bauer  from 
activities  under  this  Ucense.  Therefore, 
the  NRC  is  issuing  this  Order  modifying 
and  suspending  License  No.  37-28179- 
01.  effective  immediately.  Furthermore, 
pursuant  to  10  CFR  2.202. 1  find  that  the 
significance  of  the  violations  and 
conduct  described  above  is  such  that  the 
public  health,  safety,  and  interest 
require  that  this  Order  be  immediately 
effective. 

Accordingly,  pursuant  to  sections  81. 
161b.  161i.  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202  and  10  CFR  parts  30  and  35,  it  is 
hereby  ordered,  effective  immediately, 
that  License  No.  37-28179-01  is 
modified  and  suspended  pending 
further  order  as  follows: 

1.  The  hcense  is  modified  to  prohibit 
Dr.  Bauer  from  engaging  in  activities 
under  the  license; 

2.  The  Licensee  shall  not  receive  any 
licensed  material;  and 

3.  The  Licensee  shall  cease  and  desist 
from  any  use  of  b>'product  material  in 
its  possession  and  shall  immediately 
place  all  such  material  in  locked 
storage. 

The  Regional  Administrator.  Region  I, 
may.  in  writing,  relax  or  rescind  this 
order  upon  demonstration  by  the 
Licensee  of  good  cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person, 
including  Dr.  Bauer,  adversely  affected 
by  this  Order  may,  submit  an  answer  to 
this  Order,  and  may  request  a  hearing 
on  this  Order,  within  20  days  of  the  date 
of  this  Order.  The  answer  may  consent 
to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
order  and  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee  or  other 
person  adversely  affected  reUes  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  of  the 
hearing  request  also  should  be  sent  to 
the  Director,  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region 
475  Allendale  Road,  King  of  Prussia. 
Permsylvania.  19406,  and  to  the 
Licensee  if  the  hearing  request  is  by  a 
person  other  than  the  Licensee.  If  a 
person  other  than  the  Licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202  (c){2)(i),  (57 
FR  20194,  May  12, 1992),  the  Licensee, 
or  any  other  person  adversely  affected 
by  this  Order,  may,  in  addition  to 
demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
section  V  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 


the  immediate  effectiveness  of  this 
order. 

VI 

Demand  for  Information 

In  addition,  pursuant  to  sections  161c. 
1610. 182  and  186  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  30.32(b).  in  order  for 
the  Commission  to  determine  whether 
the  license  should  be  modified  or 
revoked,  or  other  enforcement  action 
taken  to  ensure  compliance  with  NRC 
regulatory  requirements,  the  Licensee  is 
required  to  submit  to  the  Director. 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  within  30  days  of  the  date  of 
this  Demand  for  Information,  the 
follovnng  information,  in  vkTiting  and 
under  oath  or  affirmation: 

State  why,  in  light  of  the  facts  set  forth  in 
the  above  Order,  the  NRC  should  not  revoke 
the  NRC  license;  and  if  such  an  Order  should 
not  be  issued  why  the  NRC  should  have 
confidence  that  the  Licensee  will  comply 
with  all  Commission  requirements. 

Dated  at  Rockville,  Mar>'land,  this  16th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  Uebennan. 
Director.  Office  of  Enforcement. 
IFR  Doc.  93-28743  Filed  11-22-93;  8:45  ami 
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RESOLUTION  TRUST  CORPORATION 

Amended  Statement  of  Policy  on 
Contracting  Wltti  Firms  That  Are 
Parties  to  Lawsuits  With  the  RTC/FD1C 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Amended  statement  of  policy. 

SUMMARY:  In  July  of  1992.  57  FR  32839 
(July  23, 1992)  the  Resolution  Trust 
Corporation  (RTC)  adopted  a  statement 
of  pohcy  setting  forth  the  factors  which 
it  would  consider  in  determining 
whether  the  RTC  would  do  business 
vdth  a  firm  that  was  being  sued  by  it, 
the  Federal  Deposit  Insurance 
Corporation  (FDIC)  or  the  Federal 
Savings  and  Loan  Insurance  Corporation 
(FSLIC).  Under  this  policy  statement,  as 
a  general  matter  the  RTC  would  not  do 
business  with  entities  which  were 
defendants  in  these  actions.  In  making 
this  determination,  however,  the  RTC 
could  consider  a  number  of  factors 
including,  but  not  limited  to:  the 
number  of  lawsuits,  the  total  amount 
claimed,  the  number  of  individuals  or 
offices  named  and  the  tj-pe  of 
misconduct  alleeed. 

By  decision  of  the  RTC's  Executive 
Committee  on  November  10, 1993,  it 
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was  determined  that  this  policy  should 
be  amended.  The  effect  of  this 
amendment  is  to  permit  the  RTC  to 
apply  these  same  factors  to  determine 
whether  an  entity  can  do  business  with 
the  RTC  where  the  RTC  has  authorized 
its  counsel  to  sue  this  same  entity,  but 
the  proposed  litigation  has  not  vet  been 
filed. 

DATES:  This  amendment  is  effective 
November  10, 1993. 

FOR  FURTHER  INFORMATTON  CONTACT: 

Martin  Blumenthal.  Contractor  Ethics 
Program  Manager,  Office  of  Ethics,  (202) 
416-2029  or  Deborah  M.  House, 
Contractor  Ethics  Supervisor,  Office  of 
Ethics (202) 416-2135. 

SUPPLEMENTARY  INFORMATION:  Generally, 
the  RTC  does  not  do  business  with 
entities  that  are  being  sued  by  it.  the 
FDIC  or  FSUC.  The  factors  which  are 
considered  by  the  RTC's  Office  of  Ethics 
in  determining  whether  the  RTC  will  do 
business  with  a  firm,  despite  existing 
litigation,  were  set  forth  in  the 
Statement  of  Policy  on  Contracting  with 
Firms  that  are  Parties  to  Lawsuits  with 
RTC/FDIC  (Litigation  Policy),  published 
at  57  FR  32839  Quly  23. 1992).  The 
regulatory  bases  underlying  this  Policy 
are  that:  (1)  Entities  which  have  been 
suedby  the  RTC  may  fail  to  meet  the 
minimum  standards  of  fitness  and 
integrity  required  of  an  RTC  contractor 
under  12  CFR  Part  1606;  and  (2)  the 
existence  of  such  litigation  may 
establish  organizational  conflicts  of 
interest,  as  defined  at  12  CFR 
1606.2(j)(2),  which  create  a  situation 
where  it  is  not  in  best  interests  of  the 
RTC  to  contract  with  the  entity  which 
is  the  subject  of  the  litigation. 

To  date,  the  Litigation  Policy  has  been 
applied  to  contracting  entities  by  the 
RTC's  Office  of  Ethics  only  after  a 
lawsuit  has  actually  been  filed.  Its 
application  is  based  on  an  analysis  of 
the  allegations  made  by  the  RTC,  FDIC 
or  FSLIC  in  the  complaint  initiating  the 
litigation.  For  purposes  of  this  analysis, 
the  allegations  contained  in  the 
complaint  are  assumed  to  be  true. 

It  should  be  recognized  that  the  final 
determination  by  the  RTC  to  file  a 
lawsuit  against  an  entity  is  a  lengthy 
and  complicated  internal  procedure. 
The  threshold  undertaking  in  this 
process  is  a  thorough  analysis  of  the 
facts  underlying  the  potential  lawsuit  by 
the  RTC  and  its  counsel.  It  is  only  after 
this  and  other  analyses  have  been 
completed  that  authority  to  file  the 
lawsuit  is  sought  fit)m  the  RTC's 
Executive  Committee  or  its  delegates. 
Once  authority  to  sue  is  granted,  the 
underlying  facts  upon  which  the 
original  analysis  was  based  are  simply 


put  in  the  form  of  a  complaint  and  filed 
in  a  court  of  appropriate  jurisdiction. 

Accordingly,  the  RTC's  analysis 
which  would  support  a  determination 
that  an  entity  does  not  meet  the 
minimum  standards  of  fitness  and 
integrity  required  of  an  RTC  contractor 
or  that  an  organizational  conflict  of 
interest  exists  which  is  an  impediment 
to  the  RTC's  contracting  with  an  entity, 
is  completed  much  in  advance  of  an 
actual  filing  of  a  complaint.  Therefore, 
it  is  not  necessary  for  the  Office  of 
Ethics  to  delay  action  against  the 
contractor  until  such  time  as  a 
complaint  is  filed,  provided,  however, 
that  the  contractor  is  first  given  full 
notice  of  the  factual  bases  for  the 
proposed  determination  and  an 
opoortunity  to  respond. 

It  should  be  noted  that  the  basis  for 
the  vast  majority  of  the  lawsuits  brought 
by  the  RTC  is  that  the  entities  against 
which  they  are  filed  have  contributed  to 
the  creation  of  the  savings  and  loans 
crisis.  The  RTC's  authorizing  legislation, 
the  Financial  Institutions,  Reform. 
Recovery  and  Enforcement  Act  of  1989. 
mandates  that  the  RTC  decline  to  do 
business  with  entities  which 
contributed  to  the  savings  and  loan 
crisis.  Therefore,  it  is  consistent  with 
this  mandate  that  the  RTC  take  action  at 
the  first  possible  moment  to  determine 
whether  these  entities  should  be  barred 
from  contracting  with  the  RTC  so  that 
they  may  not  benefit  further  fi-om  their 
own  wrongdoing. 

By  order  of  the  Executive  Comniittee. 
Dated  at  Washington,  DC.  this  tOth  day  of 
November,  1993. 

Resolution  Trust  Corporation. 

)ohn  M.  Buckley, 

Secretary. 

(FR  Doc.  93-28707  Filed  11-22-93,  8:45  am) 

BILUNO  CODE  (714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33199;  File  No.  SR-CBOE- 
93-46] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange.  Inc. 
Relating  to  FLEX  Options  on  the 
Nasdaq  100  Index 

November  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  20,  1993, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 


proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  provide  for  the  listing  and  trading  of 
Flexible  Exchange  Options  ("FLEX 
Options")  on  the  Nasdaq  100  Index 
("NDX  Index").!  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filmg  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enable  the  CBOE  to  expand 
the  FLEX  Option  program  to  include 
FLEX  Options  on  the  NDX  index. 
Currently,  FLEX  Options  can  be  listed 
and  traded  only  on  the  S&P  100,  the 
S&P  500,  and  the  Russell  2000  indices. 
The  NDX  Index  is  a  capitalization- 
weighted  index  composed  of  the  stocks 
of  one  hundred  of  the  largest  non- 
financial  U.S.  issuers  whose  securities 
are  traded  on  the  Nasdaq  National 
Market.  The  NDX  Index  is  calculated 
and  maintained  by  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  a  subsidiary  of 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"). 

The  proposed  rule  change  includes  an 
amendment  to  the  FLEX  Option 


>  On  September  22,  1993  and  October  27.  1993 
(Amendment  No.  1),  the  CBOE  submitted  a  rule 
change  proposal  with  the  Commission  (File  No  SR- 
CBOE-93-42)  that  would  provide  for  the  listing  and 
trading  of  options,  including  both  hiU-value  and 
reduced-value  long-term  options  series  C'LEAPS'). 
on  Uie  NDX  Index.  That  filed  proposal,  which 
includes  certain  background  information  respecting 
the  makeup  and  weighting  of  the  NDX  Index,  and 
the  calculation  formula  used  lo  derive  the  Index 
values,  is  cunently  pending  Commission  revi  jw 
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position  limits.  This  change  would 
apply  the  same  limits  to  positions  in 
NDX  index  options  that  exist  for 
positions  in  options  on  the  other  indices 
in  the  FLEX  program.  No  aggregation 
provisions  are  included  in  this  filing  for 
P.M  -settled  FLEX  Options  and 
■comparable"  QIX  options,  since  the 
CBOE  does  not  anticipate  listing  and 
trading  QIX  options  on  the  NDX  Index. 
If  the  CBOE  determines  to  list  such  QIX 
options  in  the  future,  it  will  amend  Rule 
24A.7  at  that  time. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
include  FLEX  Options  on  the  NDX 
Index  in  the  CBOE's  existing  FLEX 
Options  program  in  a  manner  that 
promotes  jiist  and  equitable  principles 
of  trade  and  protects  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  C30E  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  conunents  were  solicited 
or  receive  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  Riaking  written  submissions 
should  fije  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NVV.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-46  and  should  be 
submitted  by  December  14.  1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  93-28674  Filed  11-22-93;  8:45  am] 

BILUNG  CODE  S010-01-M 


Self-Regulatory  Organfzations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

Noveml)er  17, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(fl(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
foUowring  securities: 

Intelcom  Group.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11536) 
Promus  Companies,  Inc. 
Conunon  Stock,  $1.50  Par  Value  (File  No. 
7-11537) 
Shanghai  Petrochemical,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11538) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit,  on  or  before  December  9, 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 


all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  apphcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

IFR  Doc.  93-28673  Filed  11-22-93;  8:45  amj 

WLUNG  C00£  W1(M>1-M 


2 17  CFR  200.3O-3(a)(12)  (1993) 


Self-Regulatory  Organization; 
Applications  for  Unlisted  Trading 
PrhrHeges;  Opportunity  for  Hearing; 
Chicago  Stock  Exchange,  Incorporated 

November  17, 1993. 

The  above  named  national  securities 
exchange  has  filed  apphcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

CBL  &  Associates  Properties,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11522) 
Elan  Corporation 
Warrants  (1.5  Amer.  Dep.  Shares  (each 
representing  one  Ord.  Shares  of  ELN) 
(File  No.  7-11523) 
Horizon  Outlet  Centers.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11524) 
Incyte  Pharraaceuticai,  Inc. 
Common  Stock.  J  001  Par  Value  (File  No 
7-11525) 
Helionetics,  Incorporated 
Common  Stock.  No  Par  Value  (File  No.  7- 
11526) 
Avalon  Properties.  Inc. 
Common  Stock,  $  01  Par  Value  (File  No  7- 
11527) 
Golden  Star  Resources  Ltd. 
Common  Stock.  $.01  Par  Value  (File  No  7- 
11528) 
Grupo  Tribasa  S.A.  de  C.V. 
Amer.  Dep.  Shares  (each  representing  two 
shares  of  Common  Stock,  No  Par  Value 
(File  No.  7-11529) 
Louis  Dreyfus  Natural  Gas  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11530) 
Newfield  Exploration  Co. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11531) 
Vesta  Insurance  Group,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11532) 
Voyageur  Minnesota  Municipal  Income  Fund 
III,  Inc. 
Conunon  Stock,  $.01  Par  Value  (File  No.  7- 
11533) 
Enersis  S.A. 
Amer.  Dep.  Shares  (each  representing  50 
Shares  of  Common  Stock,  No  Par  Value 
(File  No.  7-11534) 
Tri-Lite.  Inc. 
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Common  Stock,  No  Par  Value  (File  No.  7- 
11535) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  9.  1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  appUcation 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-28667  Filed  11-22-93;  8:45  araj 

BILUNC  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Opportunity  for  Hearing; 
Philadelphia  Stock  Exchange, 
Incorporated 

November  17, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1994  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Harte  Hanks  Communications,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No 
7-11497) 
Wellsford  Residential  Property  Trust 
Series  A  Cum.  Conv.  Pfd.  Shares  of 
Beneficial  Interest  $.01  Par  Value  (File 
No.  7-11498) 
Kimco  Realty  Corporation 
Dep.  Shares  Each  Representing  l.lOth  of  a 
share  7/75  Cum.  Redeemable  Pfd  Stock 
$1.00  (File  No.  7-11499) 
National  Intergroup  Inc. 
$4.20  Cum.  Exchangeable  Series  A  Pfd 
Stock  (File  No.  7-11500) 
ACM  Managed  Dollar  Income  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11501) 
Preferred  Income  Opportunity  Fund.  Inc. 


Common  Stock.  $.01  Par  Value  (File  No.  7- 
11502) 
Van  Kampen  Merritt  Advantage  Municipal 
Trust 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11503) 
Bradley  Real  Estate  Trust 
Common  Stock,  $0.01  Par  Value  (File  No. 
7-11504) 
MGI  Properties 
Common  Stock,  $.01  Par  Value  (File  No. 
11505) 
Patriot  Global  Dividend  Fund 
Conamon  Stock,  $.01  Par  Value  (File  No.  7- 
11506) 
Incyte  Pharmaceutical,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No 
7-11507) 
Alabama  Power  Company 
6.80  Qass  Pfd  Stock  Cum..  $1  Par  Value 
(File  No.  7-11508) 
Midland  Bank  Pic 
American  Depositary  Shares  Series  A  (File 
No.  7-11509) 
Corpus  Chrisit  Bancshares,  Inc. 
Common  Stock,  $5.00  Par  Value  (File  No 
7-11510) 
Vesta  Insurance  Group,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11511) 
Avalon  Properties,  Inc. 
Common  Stock,  $.01  Par  Value  No.  (File 
No.  7-11512) 
Nuveen  Insured  New  York  Premium  Income 
Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11513) 
Louis  Dreyfus  Natural  Gas  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11514) 
Horizon  Outlet  Centers.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11515) 
Tri-Lite.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11516) 
Voyageur  Minnesota  Municipal  Income  Fund 
m,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11517) 
Paul  Revere  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11518) 
Enersis  S.A. 
American  Depositary  Shares  50  Shares  of 
Common  Stock.  No  Par  Value  (File  No 
7-11519) 
Smith  Barney  High  Income  Opportunity 
Fund.  Inc. 
Common  Stock.  $0,001  Par  Value  (File  No 
7-11520) 
MuiYield  Arizona  Fund  11,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11521) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  9. 1993. 
wrritten  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 


Copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  93-28666  Filed  11-22-93;  8:45  am] 

BILUNG  CODE  W10-01-M 


[Rel.  No.  IC-19877;  812-8532] 

Liberty  Financial  Trust,  et  al.; 
Application  for  Exemption 

November  16, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"), 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Accompany  Act  of  1940  (the  "Act"). 


APPLICANTS:  Liberty  Financial  Trust, 
Liberty  Investment  Services,  Inc. 
("Liberty  Services").  Liberty  Securities 
Corporation  ("Liberty  Securities"),  and 
Stein  Roe  &  Famham  Incorporated 
("Stein  Roe"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35).  18(f).  18(g).  18(i),  22(c)  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  (i)  to  permit  certain 
investment  companies  to  issue  multiple 
classes  of  shares  representing  interests' 
in  the  same  portfolio  of  securities,  and 
(ii)  to  assess  and,  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  charge  ("CDSC")  on 
redemptions  of  shares. 
FILING  DATE:  The  application  was  filed 
on  August  10. 1993.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
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received  by  the  SEC  by  5:30  p.m.,  on 
December  13, 1993,  and  should  lie 
accompanied  by  proof  of  service  on  the 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW.,  Washington.  DC  20549; 
Applicants;  600  Atlantic  Avenue, 
Boston.  Massachusetts  02210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appfication  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1 .  Liberty  Financial  Trust  is  an  open- 
end  management  investment  company 
registered  under  the  Act  that  currently 
has  five  series,  or  portfolios  (the 
"Liberty  Financial  Funds").  Stein  Roe, 
an  indirect  wholly-owned  subsidiary  of 
Liberty  Financial  Companies,  Inc. 
("LFC"),  and  an  affiliate  of  Liberty 
Securities  and  Liberty  Services,  is  the 
investment  manager  of  four  of  the  series 
and  of  the  separate  registered 
investment  company  in  which  the  fifth 
series  invests  substantially  all  of  its 
assets.  Liberty  Services  provides 
administrative  services  to  the  Liberty 
Financial  Trust  and  the  Liberty 
Financial  Funds.  Liberty  Securities  is 
the  principal  underwriter  of  the  Liberty 
Financial  Funds. 

2.  Applicants  request  that  relief 
extend  to  all  existing  and  future  series 
of  Liberty  Financial  Trust  and  any 
management  investment  company 
(including  all  series  thereof)  for  which 
in  the  future  Liberty  Securities  or  any 
majority-owned  subsidiary  of  LFC  is  the 
principal  underwriter  (collectively,  with 
the  Liberty  Financial  Funds,  the 
"Funds"), 

A.  The  Multiple  Class  Distribution 
System 

1.  Applicants  proposed  to  establish  a 
multiple  distribution  system  enabling 
each  Fund  to  offer  investors  the  option 
of  purchasing  shares  (a)  subject  to  a 
front-end  sales  load  and,  in  most  cases, 
a  distribution  and/or  service  fee 
pursuant  to  a  rule  I2l>-1  plan  ("Class  A 


Shares"),  (b)  without  a  front-end  sales 
load,  but  subject  to  a  CDSC,  a 
distribution  fee  and/or  a  service  fee 
pursuant  to  a  rule  12b-l  plan,  and  a 
conversion  feature  as  described  below 
("Class  B  Shares"),  or  (c)  without  a 
front-end  sales  load,  but  subject  to  a 
CDSC  (which  is  lower  than,  and  for  a 
shorter  period  of  time  than,  the  CDSC 
for  the  Class  B  shares),  a  distribution  fee 
and/or  service  fee  pursuant  to  a  rule 
12b-l  plan,  but  no  conversion  feature 
("Class  C  Shares").  Any  distribution 
arrangement  of  a  Fund,  including  rule 
12b-l  fees  and  front-end  and  deferred 
sales  loads,  will  comply  with  Article  ID, 
section  26,  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers,  Inc. 

2.  Apphcants  also  seek  the  authority 
to  create  one  or  more  additional  classes 
of  shares  in  the  future,  the  terms  of 
which  may  differ  from  the  Class  A, 
Class  B,  and  Class  C  shares  only  in  the 
following  respects:  (a)  Any  such  class 
may  bear  different  or  no  service  and 
distribution  fees  and  any  other  costs 
relating  to  implementing  or  amending 
the  rule  12b-l  plan  for  such  class,  (b) 
any  such  class  may  bear  any 
incremental  difference  in  shareholder 
servicing  fees,  (c)  any  such  class  may 
bear  different  class  designations,  (d)  any 
such  class  will  have  exclusive  voting 
rights  with  respect  to  any  rule  12b-l 
plan  adopted  exclusively  with  respect  to 
such  class  except  as  provided  in 
condition  15  below,  (e)  any  such  class 
may  bear  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  such 
class  which  shall  be  approved  by  the 
SEC  pursuant  to  an  amended  order,  (f) 
any  such  class  may  have  different 
conversion  features,  (g)  any  such  class 
may  have  different  exchange  privileges, 
(h)  any  such  class  may  be  sold  under 
different  sales  arrangements,  including 
selling  only  to  a  particular  type  of 
investor,  and  (i)  any  such  class  may  bear 
different  printing  and  postage  expenses 
relating  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses,  and  proxy  statements 
("Class  Expenses")  relating  to  that  class. 

3.  After  a  shareholder's  Class  B  shares 
remain  outstanding  for  a  specified 
period  of  time  (not  to  exceed  eight 
years),  they  will  automatically  convert 
to  Class  A  shares  of  the  same  Fund  at 
the  relative  net  asset  values  of  each  of 
the  classes  and  will  thereafter  be  subject 
to  the  lower  fee  under  the  Class  A  rule 
12b-l  plan.  In  addition,  any  other  class 
may  provide  that  its  shares  (the 
"Purchase  Class")  will,  after  a  period  of 
time,  automatically  convert  into  another 
class  (the  "Target  Class"). 


B.  The  CDSC 

1.  Applicants  also  request  relief  to 
permit  the  Funds  to  assess  a  CDSC  on 
certain  redemptions  of  Fund  shares,  and 
to  permit  the  Funds  to  waive  or  reduce 
the  CDSC  with  respect  to  certain  types 
of  redemptions.  The  amount  of  the 
CDSC  to  be  imposed  will  depend  on  the 
amount  of  time  since  the  investor 
purchased  the  shares  being  redeemed, 
as  set  forth  in  each  Fund's  prospectus. 
The  CDSC  schedule  for  any  class  having 
a  CDSC  vdll  comply,  to  the  extent 
applicable,  with  the  requirements  of 
section  26(d)  of  the  Rules  of  Fair 
Practice  of  the  NASD. 

2.  No  CDSC  would  be  imposed  on  an 
amount  which  represents  an  increase  in 
the  value  of  the  shareholder's  account 
resulting  fi-om  capital  appreciation 
above  the  amoimt  paid  for  the  CDSC 
shares  purchased.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
would  be  assumed  that  a  redemption  is 
made  first  of  shares  not  subject  to  the 
CDSC,  including  shares  representing 
capital  appreciation  and  shares 
representing  the  automatic  reinvestment 
of  dividends,  and  then  of  other  shares 
held  by  the  shareholder  for  the  longest 
period  of  time. 

3.  The  Funds  also  are  requesting  the 
ability  to  waive  or  reduce  the  CDSC  in 
the  following  instances:  (a)  On 
redemptions  following  the  death, 
disability,  or  financial  hardship  of  a 
shareholder;  (b)  redemptions  in 
connection  with  (i)  distributions  to 
participants  or  beneficiaries  of  plans 
quahfied  under  sections  401(a)  or  401(k) 
of  the  Internal  Revenue  Code  (the 
"Code");  custodial  accounts,  individual 
retirement  accounts,  or  deferred 
compensation  plans  under  the  Code; 
and  other  employee  benefit  or 
retirement  plans,  (ii)  retimi  of  excess 
contributions  to  these  plans,  and  (iii) 
the  enactment  or  promulgation  of  any 
law  or  regulation  pursuant  to  which 
continuation  of  the  investment  in  the 
Funds  would  be  improper;  (c)  in 
connection  with  redemptions  of  shares 
made  pursuant  to  a  shareholder's 
participation  in  any  systematic 
withdrawal  plan  adopted  by  a  Fund;  (d) 
redemptions  pursuant  to  the  Funds' 
right  to  liquidate  an  account;  (e) 
redemptions  of  shares  acquired  as  a 
result  of  investment  of  distributions 
from  shares  of  a  class  of  one  Fund  into 
shares  of  the  same  class  of  another 
Fund;  and  (f)  in  connection  v>ith  shares 
sold  to  certain  individuals  or  groups  or 
in  certain  situations,  as  described 
below:  (i)  Current  and  retired  trustees 
and  officers  of  the  Funds,  and  current 
and  retired  directors,  advisory  board 
members,  officers,  employees  and  sales 
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representatives  of  Liberty  Mutual 
Insurance  Company  and  its  affiliates,  (ii) 
trust  companies  and  bank  trust 
department*  with  respect  to  funds  as  to 
which  they  exercise  investment 
authority,  (iii)  clients  of  Stein  Roe  and 
prototype  retirement  plans  sponsored  by 
it  and  its  affiliates,  (iv)  pensior  profit- 
sharing  or  other  qualjned  employee 
benefit  plans  mvering  50  or  more 
eraployo«.«.,  (v)  officeni,  directjrsand 
employee  of  bank^  and  savings 
institutions  with  which  Liberty 
Securities  or  its  efl"ili'jt0«  have  operating 
or  lease  anargements  relating  to  the  sale 
of  securities  or  inn;rance  products  by  or 
from  the  premises  of  <!ich  institutions; 
and  (vi)  when*  the  amount  invested 
represents  redemption  procfcttiis  from  a 
registered  open-end  manageir.'^nt 
investinont  coi?ipaJiy  other  than  g  Fund 
purchased  through  Liberty  Se::irilies  or 
any  broker-dealer  approved  oy  the 
Board  of  Trustee*  of  the  Fund,  provided 
that  no  defer:-ed  wl-j-s  charge  is  payable 
with  respect  to  the  redemption 
proceeds. 

4.  In  connection  with  waiver  category 
If]  (vi)  above,  applicants  wil!  toke  such 
steps  as  may  be  necessary  to  ietermine 
that  the  shareholder  has  not  paid  a 
deferred  sales  load,  fee?,  or  other  charge 
in  connection  with  the  redemption  of 
shares  of  the  other  open-end  investment 
company,  including,  without  limitation, 
requiring  the  shareholder  to  provide  a 
written  representation  that  neither  a 
deferred  sales  load,  fee.  nor  other  charge 
was  imposed  upon  the  redemption,  and. 
in  addition,  either  (a)  requiring  such 
shareholder  to  provide  an  activity 
statement  reflecting  the  redemption  that 
supports  the  shareholder's 
representation  or  (b)  reviewing  a  copy  of 
the  current  prospectus  of  the  other 
open-end  investment  company  and 
determining  that  such  company  does 
not  Impose  a  deferred  sales  load.  fee.  or 
other  charge  in  connection  with  the 
redemption  of  shares. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  relief  from  sections 
18(f)(1),  18(g).  and  18(i)  to  i.ssue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities.  Applicants  believe  that  by 
implementing  the  Multiple  Class 
Distribution  System,  an  investor  would 
be  able  to  choose  the  sales  financing 
method  which  best  suits  the  investor's 
situation.  Applicants  also  believe  that 
the  proposed  allocation  of  expenses  and 
voting  rights  in  the  manner  described 
above  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders. 

2.  The  proposed  arrangement  does  not 
involve  borrowings,  and  does  not  affect 


the  Funds'  existing  assets  or  reserves. 
Nor  will  the  proposed  arrangement 
increase  the  speculative  character  of  the 
shares  of  a  Fund,  since  all  such  shares 
will  participate  in  the  Funds 
appreciation,  income,  and  expenses  in 
the  manner  described  above. 

3.  Applicants  also  seek  relief  from 
sections  2(a)(32),  2(a)(35).  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  assess  and.  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
believe  that  the  contingent  nature  of  the 
proposed  charge  places  the  purchaser  in 
a  better  position  than  if  a  safes  load 
were  imposed  at  the  time  of  sale,  since 
in  the  case  of  the  CDSC  there  is  a 

Eossibility  that  the  shareholder  will 
ave  to  pay  only  a  reduced  sales  charge. 
or  no  sales  charge  at  all. 

AppUouit's  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  reouosted 
relief  shall  be  subject  to  the  following 
conditions: 

A.  The  Multiple  Distribution  System 

1.  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  investments  of  that  Fund,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  various  classes  of  shares  of  the  same 
Fund  will  relate  solely  to;  (a)  The 
impact  of  the  different  distribution  and 
service  fee  pyments  associated  with 
any  rule  12b-l  plan  relating  to  a 
particular  class  of  shares  and  any  other 
costs  relating  to  the  implementation  of 
such  plan  or  any  amendments  thereto 
(including  obtaining  shareholder 
approval  of  such  plan  or  any 
amendment  thereto)  which  will  be 
borne  solely  by  shareholders  of  such 
class,  any  incremental  shareholder 
servicing  fees  attributable  solely  to  a 
particular  class  of  shares  of  the  Fund, 
and  any  other  incremental  expenses 
subsequently  Identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order;  (b)  the 
voting  rights  on  matters  that  pertain  to 
the  rule  12b-l  plans,  except  as  provided 
in  condition  15  below;  (c)  the  different 
exchange  privileges  of  each  class  of 
shares;  (d)  the  designation  of  each  class 
of  shares  of  the  Fund;  (e)  the  differences 
in  conversion  fieatures  of  each  class  of 
shares;  and  (f)  any  differences  in  Class 
Expenses  of  each  class  of  shares. 

2.  The  board  of  trustees  of  each  Fund, 
including  a  majority  of  the  independent 
trustees,  will  approve  the  multiple 
distribution  system  for  a  particular 
Fund  prior  to  its  implementation  by 
such  Fund.  The  minutes  of  the  meetings 


of  the  trustees  regarding  their 
deliberations  with  respect  to  the 
approvals  necessary  to  implement  the 
multiple  distribution  system  will  reflect 
in  detail  the  reasons  for  the  trustees' 
determination  that  the  proposed 
muhiple  distribution  system  is  in  the 
best  interests  of  both  the  Fund  and  its 
shareholders. 

3.  On  an  ongoing  basis,  the  board  of 
trustees  of  the  Funds,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fund 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
various  classes  of  shares.  The  trustees. 
Including  a  majority  of  the  independent 
trustees,  shall  take  such  action  as  is 
reasonably  neces-sary  to  eliminate  any 
such  conflicts  that  may  develop.  Liberty 
Investment  Ser\'ires,  Liberty  Securities, 
and  Stein  Roe  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  confli<:t 
arises,  Liberty  Investment  Services. 
Liberty  Securities,  and  Stein  Roe,  at 
their  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

4.  The  trustees  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  service 
expenditures  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  amended  from 
time  to  time.  In  these  statements,  only 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  of  shares  or  to 
the  provision  of  services  to  holders  of 
such  shares  will  be  used  to  justify  any 
distribution  or  service  fee  attributable  to 
such  class.  Expenditures  not  related  to 
the  sale  or  service  of  a  particular  class 
or  to  services  provided  to  holders  of 
such  shares  will  not  be  presented  to  the 
trustees  to  justify  any  fee  attributable  to 
that  class.  The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  of  the 
independent  trustees  of  the  Funds  in  the 
exercise  of  their  fiduciary  duties. 

5.  Dividends  paid  by  the  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  (a) 
distribution  and  service  fee  payments 
associated  with  any  rule  12b-l  plan 
rtilating  to  a  particular  class  or  shares 
(ftnd  any  other  costs  relating  to 
implementing  the  rule  12b-l  plan  for 
such  class  or  any  amendment  to  such 
plan  including  obtaining  shareholder 
approval  of  the  rule  12b-l  plan  for  such 
class  or  any  amendment  to  such  plan) 
will  be  borne  exclusively  by  that  class; 
(b)  any  incremental  shareholder 
servicing  fees  relating  to  a  particular 
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class  will  be  bome  exclusively  by  that 
class;  (c)  Class  Expenses  relating  to  a 
particular  class  will  be  bome 
exclusively  by  that  class;  and  (d)  any 
other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  a  particular  class 
which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order  will  be  bome  exclusively  by  such 
class. 

6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  between  the 
various  classes  has  been  reviewed  by  an 
expert  (the  "Expert")  who  has  rendered 
a  report  to  applicants,  a  copy  of  which 
has  been  filed  as  an  exhibit  to  the 
application,  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  (which  the  Funds  agree  to  make), 
will  be  available  for  inspection  by  the 
Commission  staff  upon  the  written 
request  to  the  Fund  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System,"  as  defined  and  described  in 
SAS  No.  44  of  the  AICPA.  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA,  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  ft'om  time  to 
time. 

7.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 


dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  sucn 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  6  above  and  will  be  concurred 
with  by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  6  above. 
Applicants  agree  to  take  immediate 
corrective  action  if  the  Expert,  or 
appropriate  substitute  Expert,  does  not 
so  concur  in  the  ongoing  reports. 

8.  The  prospectuses  of  the  Funds  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

9.  Liberty  Securities  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  their  registered 
representatives  and  all  broker-dealer 
firms  with  which  they  enter  into  selling 
agreements  regarding  the  Funds  to  agree 
to  conform  to  such  standards. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
tmstees  of  the  Funds  with  respect  to  the 
multiple  distribution  system  will  be  set 
forth  in  guidelines  that  will  be 
furnished  to  the  trustees  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  trustees. 

11.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
agreements,  services,  fees,  sales  loads, 
contingent  deferred  sales  loads, 
conversion  features,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  The 
shareholder  reports  of  each  Fund  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  each 
class  of  shares.  The  shareholder  "reports 
will  contain,  in  the  statement  of  asset 
and  liabilities  and  statement  of 
operations,  information  related  to  the 
Fund  as  a  whole  generally  and  not  on 

a  per  class  basis.  Each  Fund's  per  share 
data,  however,  will  be  prepared  on  a  per 
class  basis  with  respect  to  the  classes  of 
shares  of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  disclose  the  expenses  and/ or 
performance  data  applicable  to  all 
classes  of  shares.  The  information 


provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Funds'  net  asset  value  and  public 
offering  prices  will  present  each  class  of 
shares  separately. 

12.  Apphcants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorizaition,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  their  rule  12b-l  distribution 
in  reliance  on  the  exemptive  order. 

13.  Purchase  Class  shares  will  convert 
into  Target  Class  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  charge  and  service  fee  to 
which  they  were  subject  prior  to  the 
conversion. 

14.  The  initial  determination  of  the 
Class  Expenses,  if  any,  that  will  be 
allocated  to  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  board  of  trustees  of  the  Fund, 
including  a  majority  of  the  independent 
trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
the  monies  paid  or  payable  by  the  Fund 
to  meet  Class  Expenses  shall  provide  to 
the  board  of  trustees,  and  the  board  of 
trustees  shall  review,  at  least  quarterly, 

a  written  report  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

15.  If  a  Fund  implements  any 
amendment  to  its  mle  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  bome  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  unless  the 
Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Target 
Class  shares.  If  deemed  advisable  by  the 
tmstees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
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a  new  class  ("New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Class  will  convert 
into  New  Target  Class.  The  New  Tai^t 
Class  or  the  New  Purchase  Class  may  be 
formed  without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  trustees  reasonably 
believe  will  not  be  subject  to  Federal 
taxation.  In  accordance  with  condition 
3,  any  additional  cost  assoaated  with 
the  creation,  exchange,  cw  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shares  shall  be  borne  solely  by  Liberty 
5>ecuritie8,  Liberty  Services,  or  Stein 
Roe.  Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

B.  The  CDSC 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  ujider 
the  Act  (see  Investment  Company  Act 
Release  No.  16619  (Nov.  2. 1988)),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
pmended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 

Margaret  H.  Mcf  arlaud. 

Deputy  Secntary. 

[FR  Doc.  93-28672  FUed  11-22-93;  8:45  am) 

aoajMO  coce  Mio-m-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  an  Amendment  to  the 
Nolae  Compatibility  Program;  Des 
Moines  international  Airport.  Des 
Moines,  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
AOnoN:  Notice. 


SUMMARY:  The  Federal  Aviation 
Adniinistration  (FAA)  announces  its 
findings  on  the  amendment  to  the 
approved  Noise  Compatibility  Program 
submitted  by  the  Gty  of  Des  Moines 
under  the  provisions  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  95-193)  (hereinafter 
referred  to  as  the  "Act")  and  14  CFR 
part  150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 


Senate  Report  No.  96-62  (1980).  On 
February  1, 1991,  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  City  of  Des  Moines  under  part 
150  vrere  in  compliance  %vith  applicable 
requirements.  On  July  30. 1991,  the 
Assistant  Administrator  for  Airports 
approved  the  Noise  Compatibility 
Program.  All  of  the  recommendations  of 
the  program  were  approved.  On 
September  15, 1993,  the  Assistant 
Administrator  approved  the  amendment 
to  the  Des  Moines  International  Airport 
Noise  Comnatibihty  Program.  All  of  the 
recommendations  of  the  amendment 
were  approved.  No  program  elements 
relating  to  new  or  revised  flight 
procedures  for  noise  abatement  were 
proposed  by  the  airport  operator. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  amendment  to 
the  Des  Moines  International  Airport 
Noise  Compatibility  Program  is 
September  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Alan  Wimpey,  Airport  Planner  (L\). 
Airports  Division,  ACE-611C,  601  E. 
12th  Street  Kansas  Gty,  Missouri  64106 
(Telephone— 81 6-426-4739). 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  an 
amendment  to  the  approved  Noise 
Compatibihty  Program  for  the  Des 
Moines  International  Airport,  effective 
September  15, 1993. 

Under  section  104(a)  of  the  Act,  an 
airport  operator  who  has  previously 
submitted  Noise  Exposure  Maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  reouirements  of  FAR  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  to  the  FAA  a  Noise 
Compatibility  Program,  or  an 
amendment  thereto  for  F.\A  approval 
which  sets  forth  the  measures  taken  or 
proposed  by  the  airport  operator  for  the 
reduction  of  existing  noncompatible 
land  uses  and  prevention  of  additional 
noncoranatibie  uses  within  the  area 
covered  by  the  noise  exposure  maps. 
The  Act  requires  such  programs  to  be 
developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  governmental 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program,  or  amendment  thereto, 
developed  in  accordance  with  FAR  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  what 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 


disapproval  of  FAR  part  150  pro-am 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  in  tnis  case 
is  limited  to  the  following 
determinations: 

a.  The  amendment  to  the  noise 
compatibility  program  was  developed  in 
accordance  with  the  provisions  and 
procedures  of  FAR  part  150; 

b.  Program  m^iasures  are  reasonably 
consistent  writh  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional . 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses. 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Govemm.ent; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibihties  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  or  amendment 
thereto,  are  delineated  in  FAR  part  150. 
paragraph  150.5.  Approval  is  not  a 
determinatioD  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
amendment  nor  a  determination  that  all 
measures  covered  by  the  amendment  are 
eligible  for  grant-in-aid  funding  fi-om  the 
FAA.  Where  federal  funding  is  sought, 
request  for  project  grants  must  be 
submitted  to  the  FAA  Regional  Office  in 
Kansas  City,  Missouri. 

This  anjendment  was  submitted 
subsequent  to  a  determination  by  FAA 
that  associated  noise  exposure  maps 
submitted  under  14  CFR  part  150  for 
Des  Moines  International  Airport  were 
in  compliance  with  applicable 
requirements  on  Febniery  1. 1991. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
February  20, 1991.  On  July  30, 1991,  the 
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FAA  approved  the  Noue  Compatibility 
Program .  FAA  published  its  findings  in 
the  Federal  Register  on  September  6. 
1991. 

The  amendment  contains  elements 
designed  for  phased  implementation  by 
airport  management  beginning  in  1993 
to  the  year  2000.  It  was  requested  that 
the  FAA  review  and  approve  this 
material  as  an  amendment  to  the  noise 
compatibility  program  as  described  In 
section  I04fb)  of  the  Act. 

The  FAA  began  its  review  of  the 
proposed  amendment  to  the  approved 
noise  compatibility  program  on  April 
20, 1993  and  was  required  by  ■ 
provision  in  the  Act  to  approve  or 
disapprove  the  amendment  within  180 
days  (other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  amendment 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
amendment. 

The  submitted  amendment  contained 
two  proposed  elements  for  noise 
mitigation  off  the  airport.  The  FAA 
completed  Its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The 
amendment  to  the  ^proved  Noise 
Compatibihty  Program,  therefore,  was 
approved  by  the  Assistant 
Administrator  effective  September  15, 
1993. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements.  "Hie 
approved  actions  were  land  use 
management  strategies  that  included  a 
voluntary  Resale  Assurance  Program  for 
those  fixed  (non-mobilej  residential 
propalies  above  the  70  DNL  noise 
contour  and  as  an  alternative  to  the 
Resale  Assurance  Program,  the  dt}'  will 
offer  a  Noise  and  Aviation  Easement 
Purchase  Program  for  those  residential 
prope  -ty  owners  who  desire  to  remain 
within  the  70  DNL  noise  contour. 

Th«>p  determinations  are  set  forth  in 
detail  ib  a  Supplemental  Record  of 
Apprdval  endorsed  by  the  Assistant 
Admitistrator  on  September  15, 3  993. 
The  Siibplemental  Record  df  Approval, 
as  we$  as  other  evaluatiun  materials 
and  thia  documents  comprising  the 
si-b;x!i  ^1,  are  available  for  review  at  the 
VAA  c  t  ic9  listed  above  and  at  the 
ad.Tjin ,  .trative  offices  of  the  Des  Moines 
i^item  1  ional  Airport. 

Issue    In  Kansas  Qty.  Missouri,  on 
NoverosrS,  1993. 
Getirgs  J^.  Hesdon, 
KIar,ag(  i,  Airports  Division. 
[FR  Dot.  93-28713  Filed  11-22-93;  8;43  am] 
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Acceptanca  of  NoIm  Exposure  Maps 
and  Request  for  Review  of  Noise 
Compatibility  Program  for  Hilo 
International  Airport.  Hlio,  HI 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Nodes. 


SUHMAnY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Slate  of  Hawaii, 
Department  of  Transportation  for  the 
Hilo  International  Airport  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  part 
150  are  in  compliance  with  appUcable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Hilo  International  Airport 
under  part  150  in  conjunction  with  the 
noise  exposure  map,  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  May  3, 1994. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  4, 
1993.  The  public  comment  period  ends 
December  30, 1993. 

FOR  FURTHER  fNFORMATKW  CONTACT: 
David  J.  Welhouse,  Airport  Bigineer/ 
Planner,  Honolulu  Airports  District 
Office,  Federal  Aviation  Administration, 
P.O.  Box  50244,  Honolulu,  Hawaii 
96850,  Telephone:  (808)  541-1243, 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  WPORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Hilo  International  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
November  4, 1993.  F-urther,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program.fbr  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  3,  1994.  ThiS  notice 
also  announces  the  availability  of  this 
program  for  public  review  aua 
comment 

Under  section  103  of  tiUs  1  of  the 
Avialioii  Safety  and  Noise  Abatembrt 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  op-eratar  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  apphcabio  regulations  and 
which  depict  noncumpatible  land  uses 
as  of  the  data  of  rubmission  of  such 
maps,  a  description  of  projected  aircrait 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 


Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibiiity 
program  for  FAA  approval  which  sets 
forth  the  measures  the  op>er8tor  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introdnction  of 
additional  noncompatible  uses. 

The  State  of  Hawaii,  Department  of 
Transportation,  submitted  to  the  FAA 
on  December  28, 1992  noise  exposing 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  preparation  of  the  Hilo 
International  Airport  Noise 
Compatibility  Study  dated  December, 
1992.  It  was  requested  that  the  FAA 
review  this  material  as  the  noise 
exposure  roans,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airpcwt  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  progFam  imder  section 
104fb)oftheAct 

The  FAA  has  completed  Its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  State  of 
Hawaii,  Department  of  Transportation. 
The  specific  maps  under  consideraiion 
are  Figures  2-2  and  3-3  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Hilo  International 
Airpwirt  are  in  compliance  with 
appUcable  requirements.  This 
determination  is  effoctive  on  November 
4, 1993.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  hmited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determina'i.on  does 
not  constitute  spprov?u  of  the 
applicant's  data,  informatioa  or  plans, 
or  a  commitmer/t  to  6pj>rove  a  nt>se 
corr;patibility  program  cr  to  fund  the 
impinmentation  of  that  proRram. 

if  quesUcns  aritie  coijcenrng  the 
precise  relationship  of  specific 
pif.perties  to  noise  e>posiire  ccnJcj-'s 
depicted  on  a  noise  exposure  map 
submitted  imder  section  103  of  iht»  Ac?, 
it  snould  be  noted  that  the  FAA  is  r,.jt 
involved  in  any  way  in  determining  ib« 
relative  locati-rns  of  specific  prtiper;if.i 
with  regard  to  the  depicted  noi&o 
contours,  or  in  interpreting  the  noiMj 
exposure  maps  to  resolve  questions 
oonceming.  for  example,  which 
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properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FA  A  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150.  that  the 
statutorily  required  consultation  has 
been  accompUshed. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Hilo 
International  Airport,  also  effective  on 
November  4. 1993.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  May  3. 1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibihty  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue.  SW..  room 

617.  Washington.  DC  20591 
Federal  Aviation  Administration, 

Western-Pacific  Region.  Airports 

Division.  AWP-600.  15000  Aviation 

Blvd.,  room  3E24.  Hawthorne. 

Cahfomia  90261 
Federal  Aviation  Administration. 

Honolulu  Airports  District  Office,  300 


Ala  Moana  Boulevard,  room  7116. 

Honolulu.  Hawaii  96813 
State  of  Hawaii.  Department  of 

Transportation.  Airports  Division. 

Honolulu  International  Airport.  400 

Rodgers  Boulevard,  suite  700, 

Honolulu.  Hawaii  96819 
State  of  Hawaii.  Department  of 

Transportation,  Airports  Division, 

District  Office  Manager,  Hilo 

International  Airport,  Hilo,  Hawaii 

96720. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  California,  on 
Noveml)er  4, 1393. 

Herman  C.  BUm, 

Manager,  Airports  Division.  AWP-600, 

Western-Pacific  Region. 

IFR  Doc.  93-28711  Filed  11-22-93;  8:45  ami 
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Noise  Exposure  Map  Notice,  Smyrna 
Airport,  Smyrna,  IN 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  updated  noise 
exposure  maps  submitted  by 
Metropolitan  Nashville  Airport 
Authority  and  Smyma/Rutherford 
County  Airport  Authority  for  Smyrna 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  is  November  10. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Aviation  Administration.  Peggy 
S.  Kelley.  Memphis  Airports  District 
Office.  2851  Directors  Cove,  suite  3, 
Memphis,  Tennessee  38131-0301 
Telephone: 901-544-3495. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  updated  noise  exposure  maps 
submitted  for  Smyrna  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
November  10, 1993. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 


of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  iuch 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  purs^iant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  prevention  of 
the  introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Metropolitan 
Nashville  Airport  Authority  and 
Smyrna/Rutherford  County  Airport 
Authority.  The  specific  maps  submitted 
for  consideration  are  1989  Contours 
With  Existing  Off-Airport  Land  Use  and 
1995  Recommended  Noise  Abatement 
Contours  With  Existing  Off-Airport 
Land  Use.  The  current  map  (1989)  was 
based  on  1989  aircraft  operations,  which 
exceeded  the  1992  aircraft  operations. 
The  FAA  has  determined  that  these 
maps  for  Smyrna  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  10.  1993.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

It  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  section 
107  of  the  Act.  These  fiinctions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  part  150.  or  through  FAA's 
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review  of  noise  exposure  maps. 
Thferefore,  the  responsibility  for  the 
detailed  overJaying  of  noise  exposure 
contours  onto  the  map  depicting 
piioperties  on  the  surface  rests 
e3<clusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
asBHcies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
Th©  FAA  has  relied  on  the  certihcation 
by  the  airport  operator,  under  §  150.21 
of  FAR  part  105,  that  the  statutorily 
required  consuhation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue  SW.,  room  617. 
VVashingtnn.  DC  20591 

Federal  Aviation  Administration, 
Airports  District  Office,  2851 
Directors  Cove,  suite  3,  Memphis, 
Tennessee  38131-0301 

Administrative  Offices,  Smyrna  Airport. 
Smyrna,  Tennessee. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
COWTACT. 

Issued  in  Memphis,  Tennessee,  November 
10.  [1993. 

Bil^  J.  Langley. 

Mniicger.  Memphis  Airports  District  Office. 

IFRJlDoc.  93-28710  Filed  11-22-93;  8:45  ami 

BILLIHG  CODE  4910-13-M 


Aviation  RutenfUkking  Advisory 
Committee;  Parts  Approval  Action 
Team — Phase  3  Working  Group 

AG^MCY:  Federal  Aviation 
Adrtunistralion  (FAA).  DOT. 

ACTtON:  Notice  of  establishment  of  Parts 
Apijroval  Action  Team— Phase  3 
Worki.'ig  Group. 


summary:  Notice  i.s  given  of  the 
est^dilishment  of  the  Parts  Approval 
Act|<)D  Team— Phase  3  Working  Group 
of  the  Aviation  Rulomalung  Advisory 
Conltnittee  (ARAC).  This  notice  informs 
Lhe  bbblic  of  the  activities  of  the  ARAC 
on  a|ir  carrier/general  aviation 
maintenance  i.s3ues. 

FOR  RJRTKER  INFOR.MATION  CONTACT: 
Mr.  Frederick  J.  Leonelli,  Assistant 
Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues. 
Aviation  Rulemaking  Advisory 
Comtmittee.  Flight  Standards  Service 
(AFS^300),  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  Telephone: 
(202  287-3546;  FAX:  (202)  267-5230. 


SUPPLEMENTARY  MfORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190,  January  22, 1991;  and  58  FR  9230, 
February  19,  1993).  One  area  the  AR.^C 
deals  with  is  air  carrier/general  aviation 
maintenance  issues.  These  issues 
involve  mechanic  certification  and 
approved  training  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23,  25,  27,  29,  31,  33, 
and  35  aircraft,  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21.  43.  91, 121, 125. 
127, 129. 133. 135.  and  137  of  the 
Federal  Aviation  RegulaUons  (FAR), 
which  are  the  responsibility  of  the  FAA 
Director,  Flight  Standards  Service. 

Specifically,  the  working  group's  task 
is  the  following:  Develop  a  notice  of 
proposed  rulemaking  which  will 
embody  interim  pohcy  to  staiidardize 
the  airworthiness  determination  for  civil 
aircraft  parts  existing  within  the  civil 
inventory  and  which  lack  acceptable 
documentation. 

Reports 

A.  Recommend  time  line(s)  for 
completion  of  the  task,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider  air 
carrier/general  aviation  maintenance 
issues  held  following  publication  of  this 
notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  the  ARAC 
before  proceeding  with  the  work  stated 
under  item  C  below. 

C.  Draft  for  the  ARAC  a  notice  of 
proposed  rulemaking  for  the  task 
proposing  new  or  revised  requirements, 
a  supporting  econocuc  analysis  and 
other  required  analysis,  advisory  and 
guidance  material,  and  any  other 
collateral  documents  the  working  group 
determines  to  be  needed. 

D.  Give  a  status  report  on  the  task  at 
each  meeting  of  the  ARAC  held  to 
consider  air  carrier/general  aviation 
maintenance  issues. 

The  Parts  Approval  Action  Team — 
Phase  3  Working  Group  will  be 
comprised  of  experts  from  those 
organizations  having  an  interest  in  lhe 
task  assigned.  A  working  group  member 
need  not  necessarily  be  a  repre-sentative 
of  one  of  the  member  organizations  of 
the  ARAC.  An  individual  who  bus 
expertise  in  tlie  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  v/rite  the  person 
listed  under  the  caption  FOR  FURTHER 
WFORMATTOW  CONTACT  expressing  that 
desire,  describing  his  or  her  interest  in 
the  task,  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  vrith  the 


Assistant  Chair  of  the  ARAC  for  air 
carrier/general  aviation  maintenance 
issues  and  the  Chair  of  the  Parts 
Approval  Action  Team— Phase  3 
Working  Group,  and  the  individual  will 
be  advised  whether  or  not  the  request 
can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  ARAC  to 
consider  air  carrier/general  aviation 
maintenance  issues  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  Parts 
Approval  Action  Team-^'hase  3 
Working  Group  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group  ' 
meetings  vrill  be  made. 

Issued  in  Washington,  DC,  on  November 
17,  1993. 

Beniamin  f.  Burton,  Jr.. 

Acting  Assistant  Executive  Director  for  Air 
Carner/CeneroJ  Aviation  Maintenance  Issues. 
Aviation  Hulemaking  Advisory  Committee 
IFR  Doc.  93-28718  Filed  11-22-93;  8:45  Birl 

anjJNG  COM  4«10~t3-M 


[Summary  Notic*  No.  PE-93-50] 

Petitions  for  ExerrH3tk>n;  Siumnary  of 
Petitions  Received;  Dispositions  of 
Petitions  issueil 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursusnt  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  cf  petitior«i 
for  exemption  (14  CFR  nart  11),  this 
notice  co.':tains  a  summary  of  certain 
petitions  seeking  relief  from  .specified 
requirements  cf  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositJons  of  certain  petitions 
previously  received,  aftd  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
part'cipation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES;  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  13, 1993. 


61944 


Federal  Register  /  Vol.  58.  No.  224  /  Tuesday,  November  23,  1993  /  Notices 


ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10).  Petition  Docket  No. ,  800 

Independence  Avenue  SVV., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  avtiilable  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  November 
17.1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  2610 

Petitioner:  Chalk's  International  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
91.313(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5428  to  continue  to  permit  the 
petitioner  to  conduct  air  carrier  flight 
crewr  member  training  in  their 
Grumman  HU-16B.  which  holds  a 
restricted  airworthiness  certificate. 

Docie(No.;274C8 

Petitioner:  Diamond  Flight  Center 

Sections  of  the  FAR  Affected:  14  CFR 
141.5(b) 

Description  of  Relief  Sought:  To  allow 
tlie  petitioner  to  be  issued  a  pilot 
school  certificate  with  associated 
ratings  for  that  certificate  without 
meeting  the  requisite  number  of 
applicants  for  flight  certificates 
required  during  the  24  months 
preceding  the  application. 

Doci:ef  No..- 27462 

Petitioner:  Mr.  Robert  R.  Lowry 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  serve  as  a  pilot  in 
part  121  air  carrier  operations  after  his 
60th  birthday. 

Dispositions  of  Petitions 

DocJlcet  No.  .-26006 

Petitioner:  Beech  Aircraft  Corporation 
Sections  of  the  FAR  Affected:  14  CFR 
47.69(b) 


Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5125  to  continue  to  permit  the 
petitioner  to  conduct  flights  outside 
the  United  States.  Grant.  October  25, 
1993,  Exemption  No.  5125B 

Docket  No:  2715A 

Petitioner:  Flagler  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43  (a)  and  (d) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner's 
foreign  clients  to  conduct  parachute 
jumping  at  its  facilities  without 
having  to  comply  with  the  parachute 
equipment  and  packing  requirements 
Partial  Grant,  November  12, 1993, 
Exemption  No.  5787 

Docket  No.:  27340 

Petitioner:  Mr.  William  Orr 

Sections  of  the  FAR  Affected:  14  CFR 
65.77 

Description  of  Relief  Sought:  To  allow 
the  petitioner  relief  from  presenting 
documentary  evidence  acceptable  to 
the  Administrator  of  his  aircraft 
experience.  Denial,  November  12, 
1993,  Exemption  No.  5788 

Docket  No.:  27384 

Petitioner:  The  Boeing  Company 

Sections  of  the  FAR  Affected:  14  CFR 
25.1435(b)(1) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  conduct  hydraulic 
system  tests  at  3400  psig  in  heu  of 
3600  psig,  since  the  system  relief 
value  cracking  pressure  setting  is 
3400  psig.  Grant,  October  29,  1993, 
Exemption  No.  5758A 

Docket  No.:  274U 

Petitioner:  Elliott  Beecharft  of  Omaha, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner's 
instructors  or  check  airmen  to 
conduct  part  135  pilot  training  and 
checking  in  aircraft  that  are  not 
equipped  with  a  dual  set  of  flight 
controls.  Denial,  November  15,  1993. 
Exemption  No.  5790. 

(PR  Doc.  93-28716  Filed  11-22-93;  8:45  am] 

BILUNG  CODE  4910-13-M 


RICA,  Inc.,  Special  Committee  178; 
Requirements  for  Airport  Surface 
Movement  Sensors;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  I),  notice 
is  hereby  given  for  Special  Committee 
178  meeting  to  be  held  January  11-12, 
1994  starting  at  9  a.m.  The  meeting  will 
be  held  at  the  National  Business  Aircraft 
Association,  Inc.,  1200  18th  Street  NW., 
suite  200,  Washington,  DC  20036. 


The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Approve  summary 
of  the  eighth  meeting  held  November  8- 
9,  RTCA  paper  No.  XXX-93/SC178-XX 
(enclosed);  (4)  Review  Draft  Report- 
Review  each  item.  Make  additions, 
deletions,  changes  as  required.  The  goal 
is  to  have  a  completed  final  draft  at  the 
end  of  this  meeting;  (5)  Tentative 
schedule  for  final  draft  review  and 
approval  process;  (6)  Recap  of  session; 
(7)  Other  business;  (8)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  suite  1020.  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  November 
16, 1993. 
Joyce  J.  Gillen, 
Designated  Officer. 
(PR  Doc.  93-28719  Filed  11-22-93:  8:45  am) 

BtLUNG  CODC  4910-13-M 


Aviation  Ruiemalting  Advisory 
Committee  Meeting  on  Air  Carrier 
Operations 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
December  7, 1993,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Nassif  Building,  rooms  8334-8336, 
Headquarters,  Department  of 
Transportation,  400  7th  Street  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Marlane  Vermillion.  Flight  Standards 
Ser\'ice,  Air  Transportation  Division 
(AFS-200),  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  telephone 
(202) 267-8166. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  App  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
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held  on  December  7. 1993,  at  the  Nassif 
Building,  rooms  8334-8336.  Department 
of  Transportation,  400  7th  Street.  SW.. 
Washington.  DC  20590.  The  agenda  for 
this  meeting  will  include  progress 
reports  from  the  Fuel  Requirements 
Working  Group.  Autopilot  Engagement 
Working  Group,  and  Flight 
Oewmember  Flight/Duty/Rest 
Requirements  Working  Group.  Each 
working  group  Chair  will  report  on  the 
progress  of  the  working  group. 
Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  pubUc  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATfON  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC,  on  November 
16.1993. 

David  S.  Potter, 

Assistant  Executive  Director  for  Air  Carrier 
Operations,  Aviation  Rulemaking  Advisory' 

Committee. 

[PR  Doc.  93-28709  Filed  11-22-93;  8;45  ami 
BtLUNC  CODE  4910-13-M 


RICA,  Inc.,  Special  Committee  180; 
Design  Assurance  Guidance  for 
Complex  Electronic  Hardware  Used  In 
Airtorne  Systems;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  appendix  I),  notice 
is  hereby  given  for  Special  Committee 
180  meeting  to  be  held  December  14-16 
starting  at  8:30  a.m.  (first  day  only)  8 
a.m.  subsequent  days.  The  meeting  will 
be  held  at  the  RTCA  conference  room. 
1140  Connecticut  Avenue.  NW..  suite 
1020.  Washington.  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Approve  summary 
of  second  meeting  held  October  25-26; 
(4)  Chairman  Presentation  on  Outcome 
of  Technical  Management  Committee 
Meeting  Concerning  Draft  Revision  of 
Terms  Reference;  (5)  Review  data  from 
EUROCAE;  (6)  Review  working  group 
assignments;  (7)  Develop  working  group 
flow  chart;  (8)  PreUminary  W8S;  (9) 
Review  SC-180  Assets;  (10)  Review  of 
action  items  from  last  meeting;  (11) 
Other  business;  (12)  Date  and  place  of 
next  meeting. 


Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue 
NW..  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  November 
16, 1993. 

loyce  J.  Gillen, 

Designated  Officer. 

(PR  Doc.  93-28703  Piled  11-22-93;  8:45  am) 

BILUNG  CODE  4010-13-M 


RTCA,  Inc.;  Federal  Advisory 
Committee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C.  appendix  I), 
notice  is  hereby  given  for  the  following 
meeting: 

The  RTCA  Board  of  Directors  will 
meet  as  a  Federal  Advisory  Committee 
on  December  7, 1993  at  10  a.m  in  the 
RTCA  conference  room.  1140 
Connecticut  Avenue.  NW.,  suite  1020, 
Washington,  DC  to  approve  the  RTCA 
Task  Force  2  report. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available, 
With  the  approval  of  the  Chairman, 
members  of  the  pubhc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue 
NW..  suite  1020.  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  November 
16. 1993. 

Joyce  J.  Gillen, 

Designated  Officer. 

(FR  Doc.  93-28720  Piled  11-22-93;  8:45  ami 

nUJNO  CODE  4»1(H»-M 


Intent  To  Rule  on  Application  To 
impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Dubuque  Regional  Airport,  Dubuque, 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  and  use  the 


revenue  from  a  PFC  at  Dubuque 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  December  23. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  Lnplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Central  Region. 
Airports  Division.  601  E.  12th  Street. 
Kansas  City,  Missoiui  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  W. 
O'Brien.  Jr.,  Airport  Manager,  Dubuque 
Regional  Airport,  at  the  following 
address:  Dubuque  Regional  Airport. 
11000  Airport  Road.  Dubuque.  Iowa 
52003-9555. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Dubuque.  Dubuque  Regional  airport, 
under  §158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
EUie  Anderson.  PFC  Coordinator,  FAA. 
Central  Regional.  601  E.  12th  Street. 
Kansas  Qty.  Missouri  64106.  (816)  426- 
4728.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPt^MEWTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubhc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Dubuque  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  November  9. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Dubuque,  Iowa, 
was  substantially  complete  within  the 
requirement  of  §158.25  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  8, 1994. 

The  following  is  a  brief  overview  of 
the  apphcation. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  February 

1, 1994 
Proposed  charge  expiration  date: 

November  1, 1996 
Total  estimated  PFC  revenue:  $225,326 
Brief  description  of  proposed  projects): 
Acquisition  of  snow  removal 
equipment;  airport  layout  plan;  ARFF 
radio  system;  air  service  study; 
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airfieid  beacon:  signage;  airline 
terminal  HVAC;  ATVN  training;  non 
revenue  parking  lot  rehabilitation. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATJON  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Dubuque 
Regional  Airport. 

Issued  in  Kansas  City.  Missouri,  on 
November  10, 1993 
Wayne  E.  Haher. 

Acting  Manager,  Airports  Division.  Central 
Region. 

[FR  Doc.  93-28712  Filed  11-22-93;  8:45  am) 

BILUNG  CODE  4«10-13-M 


Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  Lewiston-Nez  Perce  County 
Airport,  Lewlston,  ID 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at 
Lewiston-Nez  Perce  County  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES;  Comments  must  be  received  on 
or  before  December  23, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant.  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO,  Federal  Aviation  Administration. 
1601  Lind  Avenue  SW..  suite  250, 
Renton.  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robin  L. 
Turner,  Airport  Manager  of  the 
Lewiston-Nez  Perce  County  Airport  at 
the  following  address:  Airport 
Administration  Building,  412  Burrell, 
Lewiston,  ID  83501 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  vn-itten  comments 
previously  provided  to  Mr.  Robin 
Turner  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  Simmons,  Civil  Engineer, 
(206)  227-2656;  Seattle  Airports  District 


Office.  SEA-ADO;  Federal  Aviation 
Administration.  1601  Lind  Avenue  SW., 
suite  250;  Renton,  WA  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATWN:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Lewiston-Nez  Perce  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  October  27,  1993,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  City  of 
Lewiston  and  Nez  Perce  County,  Idaho 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  4.  1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  April  1, 
1994 

Proposed  charge  expiration  date: 
January  31, 1997 

Total  estimated  PFC  revenue: 
$229,610.00 

Brief  description  of  proposed  project(s): 
Expansion/renovation/remodeling  of 
the  terminal  building  and  taxiway 
pavement  rehabilitation. 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  when 
enplaning  revenue  passengers  in 
limited,  irregular,  special  service  air 
taxi/commercial  operations  such  as 
air  ambulance  services,  non-stop 
sightseeing  flights  that  begin  and  end 
at  the  airport  and  are  concluded 
within  a  25  mile  radius  of  the  airport, 
and  other  limited  irregular,  special 
service  operations. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division.  ANM-600, 1601  Lind  Avenue 
SW.,  suite  540  Renton,  WA  98055-4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 


application  in  person  at  the  Lewiston- 
Nez  Perce  County  Airport. 
Edward  G.  Tatum. 

Manager,  Airports  Division.  Northwest 
Mountain  Region. 

[FR  Doc.  93-28714  Filed  11-22-93;  8:45  am] 

BILUNQ  CODE  4810-13-M 


RTCA,  Inc.,  Special  Committee  181; 
Standards  of  Navigation  Performance; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463.  5  U.S.C,  appendix  I), 
notice  is  hereby  given  for  Special 
Committee  181  meeting  to  be  held 
December  7-8  starting  at  9:30  a.m.  The 
meeting  will  be  held  at  the  RTCA 
conference  room,  1140  Connecticut 
Avenue  NW.,  suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2) 
Review  of  terms  of  reference;  (3) 
Identify  goals,  develop  work  program 
and  examine  milestones;  (4)  Assign 
tasks;  (5)  Other  business;  (6)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW.,  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  November 
16,  1993. 

Joyce  I.  Gillen. 

Designated  Officer 

(FR  Doc.  93-28708  Filed  11-22-93;  8:45  ami 

BtLUNO  CODE  4910-1)-M 


Personnel  Parachutes  Assemblies 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  technical  standard  order 
(TSO)  pertaining  to  personnel  parachute 
assemblies.  The  proposed  TSO 
prescribes  the  minimum  performance 
standards  that  personnel  parachute 
assemblies  must  meet  in  order  to  be 
identified  with  the  marking  "TSO- 
C23d." 

DATES:  Comments  must  be  received  on 
or  before  February  14. 1994. 


Federal  Register  /  Vol.  58.  No.  224  /  Tuesday.  November  23,  1993  /  Notices  61947 


ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch.  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service — File  No.  TSO- 
C23d.  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591.  Or  deliver 
comments  to:  Federal  Aviation 
Administration,  room  806.  800 
Independence  Avenue  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branoh,  AIR-120,  Aircraft  Engineering 
DiviJion,  Aircraft  Certification  Service. 
Fedaral  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  Telephone  (202) 
267H9546. 

SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

I 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  motice  by  submitting  such  written 
data,  vievkTs,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Cornments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  room  806,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

The  proposed  TSO-C23d  incorporates 
SAE  AS  8015B,  "Minimum  Performance 
Standards  for  Parachute  Assemblies  and 
Components,  Personnel".  The  proposed 
TSO  will  alhw  the  use  of  dual  harness 
parachutes. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-C23d 
may  be  obtained  by  contacting  the 
person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT.  Proposed  TSO- 
C23d  incorporates  the  Society  of 
Automotive  Engineers.  Inc.  (SAE) 
Aerospace  Standard  (AS)  Document  No. 
AS  8015B,  dated  July  7. 1992.  Copies  of 
SAE  AS  8015B  may  be  purchased  from 
the  Society  of  Automotive  Engineers. 
Inc.,  Department  331,  400 
Commonwealth  Drive.  Warrendale,  PA 
15096. 


Issued  in  Washington,  DC.  on  November 
12, 1993. 
fohn  K.  McGrath. 

Manager,  Aircraft  Engineering  Division, 

Aircraft  Certification  Service 

(PR  Doc.  93-28715  Filed  11-22-93;  8:45  am] 

BILUNG  CODE  4910-13-M 


National  Highway  Traffic  Safety 
Administration 

Announcing  the  Fourth  Meeting  of  the 
Motor  Vehicle  Titling,  Registration  and 
Salvage  Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
fourth  meeting  of  the  Motor  Vehicle 
Titling,  Registration,  and  Salvage 
Advisory  Committee.  The  Committee 
was  established  as  required  by  section 
140  of  the  Anti  Car  Theft  Act  of  1992, 
Public  Law  102-519,  and  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  for  the  purpose  of  studying 
problems  related  to  motor  vehicle 
titling,  registration,  and  controls  over 
motor  vehicle  salvage  which  may  affect 
the  motor  vehicle  theft  problem.  The 
Committee  will  develop  and  submit  a 
report  to  the  President,  the  Congress, 
and  the  chief  executive  of  each  State 
concerning  the  result  of  this  study, 
which  will  include  recommendations  to 
solve  these  problems.  At  this  meeting 
the  Committee  will  discuss  flood 
damaged  vehicles,  exportation  of  motor 
vehicles,  false  reports  of  stolen  vehicles, 
and  the  need  for  enforcement 
mechanisms.  The  Committee  will  also 
finalize  all  other  Committee  business. 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  begin  at  10  a.m  on 
Monday.  December  6. 1993,  and 
conclude  at  4  p.m.  on  Wednesday. 
December  8. 1993. 

ADDRESSES:  The  meeting  will  be  held  in 
room  2230,  of  the  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  street  SW., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  In  April 
2993.  the  Motor  Vehicle  Titling. 
Registration,  and  Salvage  Advisory 
Committee  was  established  as  required 
by  section  140  of  the  Anti  Car  Theft  Act 
of  1992.  Pubhc  Law  102-519.  The 
purpose  of  the  Committee  is  to  study 
problems  which  relate  to  motor  vehicle 
titling,  registration,  and  vehicle  salvage 
controls,  including  the  lack  of 
uniformity  in  State  laws,  which  may 
contribute  to  motor  vehicle  theft  and 
fraud  problems. 


The  Committee  will  prepare  a  report 
containing  the  results  of  the  study, 
including  appropriate  recommendations 
to  solve  the  problems  identified.  The 
report  shall  be  submitted  to  the 
President,  the  Congress,  and  to  the  chief 
executive  officer  of  each  State  not  later 
than  April  ld94. 

This  meeting  is  open  to  the  public; 
however,  participation  will  be 
determined  by  the  Committee 
Chairperson. 

A  public  reference  file  (P.F.  93-001) 
has  been  established  to  contain  products 
of  the  Committee  and  will  be  open  to 
the  public  during  the  hours  of  9:30  am 
to  4  p.m.  at  the  National  Highway 
Traffic  Safety  Administration's 
Technical  Reference  Division  in  room 
5108  at  400  Seventh  Street  SW.. 
Washington,  DC  20590,  telephone  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Morse,  Odometer  Fraud 
Staff,  Office  of  the  Associate 
Administrator  for  Enforcement,  National 
Highway  Traffic  Safety  Administration, 
NEF-20,  room  5321,  400  Seventh  Street 
SW.,  Washington,  DC  20590,  Phone: 
202-366-4761. 

issued  on:  November  16, 1993. 
WUliam  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
|FR  Doc  93-28651  Filed  11-22-93;  8  45  am) 

BILUNG  CODE  4910-5»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  16, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance  . 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

0MB  Number:  1545-1002. 

Form  Number:  IRS  Form  8621. 

Type  of  Review:  Extension. 

Tit7e.  Return  by  a  Shareholder  of  a 
Passive  Foreign  divestment  Company  or 
Qualified  Electing  Fund. 
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Description:  Form  8621  is  filed  by  a 
U.S.  person  who  owns  stock  in  a  foreign 
investment  company.  The  form  is  used 
to  report  income,  make  an  election  to 
extend  the  time  for  payment  of  tax,  and 
to  pay  an  additional  tax  and  interest 
amount.  The  IRS  uses  Form  8621  to 
determine  if  these  shareholders  have 
correctly  reported  amounts  of  income, 
made  the  election  correctly,  and  have 
correctly  computed  the  additional  tax 
and  interest  amount. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
proRi. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  2.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 12  hrs.,  12  min. 

Learning  about  the  law  of  the  form — 
1  hr.,41  min. 

Preparing  and  sending  the  form  to  the 
IRS— 1  hr..  58  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  31.680  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Ser\'ice. 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

0MB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  93-28670  Filed  11-22-93;  8:45  am] 
BILUNO  COOe  4«30-01-P 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  16, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

U.S.  Customs  Service 

0MB  Number:  1515-0135. 
Form  Number:  None. 
Type  o/i?eview;  Extension. 
Title:  Required  Records  for  Smelting 
and  Refining  Warehouse. 


Description:  Each  manufacturer 
engaged  in  smelting  or  refining  must  file 
an  annual  statement  with  the  Regional 
Director.  Regulatory  Audit,  showing  any 
material  change  in  the  character  of  the 
metal-bearing  materials  smelted  or 
refined,  or  changes  in  the  method  of 
smelting  or  refining.  Also,  the  records 
must  show  the  receipt  and  disposition 
of  each  shipment. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Record  keepers:  15. 

Estimated  Burden  Hours  Per 
Respondent:  87  hours.  8  minutes. 

Frequency  cf  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1.325  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue.  NW.. 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(^02)  395-6880.  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  93-28671  Filed  11-22-93;  8:45  am) 

BILLING  COOC  4«20-02-M 


Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Department  Offices.  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Ser\'ice 
will  be  held  on  Thursday.  December  9. 
1993.  at  9:30  a.m.  in  the'U.S.  Treasury 
Department.  Washington.  DC.  The 
precise  location  of  the  meeting  is  yet  to 
be  determined  and  may  be  ascertained 
by  the  meeting  date  by  contacting  the 
persons  named  at  the  end  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:. 
Dennis  M.  O'Connell.  Director.  Office  of 
Tariff  and  Trade  Affairs.  Office  of  the 
Assistant  Secretary  (Enforcement),  room 
4004.  Department  of  the  Treasury.  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Tel.:  (202)  622- 
0220. 

SUPPLEMENTARY  MFORMATRM:  The 
preliminary  agenda  to  be  considered  at 
the  meeting  is  as  follows: 


1.  The  Customs  Modernization  Act 
and  Informed  Compliance  Legislation. 

2.  Status  of  the  North  American  Free 
Trade  Agreement. 

3.  Formation  of  the  Customs 
reorganization  team  and  development  of 
a  work  plan  for  restructuring. 

4.  Briefing  by  the  Chief  Textile 
Negotiator  on  Administration  initiatives 
to  stop  textile  transshipment. 

5.  Other  new  business. 

The  agenda  may  be  supplemented  or 
otherwise  amended  prior  to  the  meeting 
date. 

The  meeting  is  open  to  the  public: 
however,  it  is  necessary  for  any  person 
other  than  an  Advisory  Committee 
member  who  wishes  to  attend  the 
meeting  to  give  advance  notice.  In  order 
to  be  admitted  to  the  meeting,  contact 
Ms.  Laura  Wilkins  at  (202)  622-1431  or 
Ms.  Theresa  Manning  at  (202)  622-0220 
no  later  than  Thursday.  December  2, 
1993. 

Dated:  November  16. 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 

and  Trade  Enforcement). 

IFR  Doc.  93-28665  Filed  11-22-93;  8:45  am] 

BILUNC  COOC  4«10-49-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review:  Application  for  Educational 
Assistance  Test  Program  Benefits 
(Section  901.  PL  96-342),  VA  Form  22- 
8889 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
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NW.,  Washington,  DC  20420  (202)  233- 
3021. 

CommeoU  and  questions  about  the 
items  on  the  Hst  should  be  directed  to 
VA'B  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATE8:  Comments  on  the  informatic» 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  Noren^mr  9, 1993. 
By  direction  of  the  Secretaij. 

Director.  Records  Miutagement  Service. 
Extension 

1.  Application  for  Educatioiial 
.Assistance  Test  Program  Benefits 
(Section  901.  Pub.  L.  96-342J.  VA  Farm 
22-M89. 

2.  The  form  is  used  by  individuals 
under  the  Educational  Assistance  Test 
Program  to  apply  for  educational 
benafits.  The  intoraaation  is  used  by  YA 
to  determine  eligibility  for  benefits. 

3.  Individuals  or  households. 
4. 175  hours. 

5.  30  minutes. 

6.  fti  occasion. 

7.  350  respondents. 

(FR  Doc.  93-28696  Filed  11-22-93;  6.45  am] 
BUJNG  COOe  I82»^-4I 


-IT 


Infomwtion  Collection  Under  OMB 
Review:  Report  of  Accidental  Injury  In 
Support  of  Claim  for  Compensation  or 
Pension,  VA  Form  21-4176 

AGENCY:  Department  of  Veterans  Affairs. 
ACnoit;  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisinns  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
folJowSng  information: 

(1)  The  title  of  the  information 
coUedtion,  and  the  Department  form 
numb.»r{s)  if  applicable; 

(2)  rV  description  of  the  ne^d  ■:,»*  its 
use;    I 

(3)  iVbo  will  be  xequirsu  or  odked  to 
respo  id; 

(4)  ^n  estimate  crthe  total  annual 
repor  |ng  hoiirs^  and  recordltepping 
burde  :\,  if  sppbcabJe; 

(5)  fee  fc-stimated  average  burden 
hourslper  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 


doounenU  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5).  Department  of 
VetM^ns  Affeirs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questicms  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB.  room  3002,  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  inftxmation 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Deted:  November  9, 1993. 

By  direction  of  the  Secretax^. 
B.MkbMlBvgBv. 

Director.  Rectmh  iSonogement  Service. 
Revision 

1.  Report  of  Acddeotftl  Injury  in 
Supp<Mt  of  Claim  for  Compens^on  or 

Pension,  VA  Porm  21-4176. 

2.  The  form  is  used  to  obtain 
information  regarding  accidents 
resulting  in  die^disabitity  upon  yrbidi  a 
claim  is  based  and  to  give  the  veteran 
an  opportunity  to  provide  infcvination 
based  on  his/her  own  knowledge 
regarding  the  accident.  The  information 
is  used  by  VA  in  determining  ehgibiiity 
for  benefits. 

3.  Individuals  or  househcdds. 

4.  2,200  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  4,400  respondents. 

(FR  Etoc  93-2*898  Filed  11-22-W;  8:45  am] 
MUMS  cooc  a3a»-of-« 


ADDRESSCS:  Copies  of  the  proposed 
information  collection  and  supporting 
documfflits  may  be  obtained  froai  |an«l 
G.  Byers.  Veterans  Benefits 
Administration  (20A5).  Department  erf 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  233- 
3021. 

Comments  and  questions  about  the 
Items  on  the  list  diould  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  far  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  December  23. 
1993. 

Dated:  November  9, 1993. 

By  direction  of  the  Secretary. 
B.  Michael  Berger. 

Director,  Records  Moaogement  Service 
Extension 

1 .  Report  of  Automatic  Manufochired 
Home  and/or  Lot  Loan.  VA  Form  26- 
8149. 

2.  The  form  is  used  by  lenders 
auth<nized  to  make  manu&ctured  home 
and/or  lot  Joans  on  the  automatic  basis. 
The  infbrmatioD  is  used  by  VA  to 
determine  that  all  requirwnents  are  met 
before  issuing  evidence  of  guaranty. 

3.  Businesses  or  other  for-profit — 
Small  business  or  organizations. 

4.  39  boors. 

5.  30  minutes. 

6.  On  occasion. 

7.  78  respondents. 

(FR  Doc.  93-28702  Filed  11-22-93;  8;4S  aiol 
BiLLmGcoDE  s3ae-oi-y 


Information  Collection  \Jm^  OMB 
Review:  Report  of  Automatic 
Manufactured  Home  sndAor  Lot  Loan, 
VA  Form  26-8149 

AGENCY:  Department  of  Veterans  .\ffairs. 
ACTtOM:  Notice. 


Information  CoUection  Under  OUB 
Review:  Request  for  Verification  of 
Employment,  VA  Form  26-84S7 

AGENCY:  Department  of  Velerens  Affeirs. 
AC710M:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  coUectica  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  titia  of 
the  information  collection,  and  the 
Department  form  numberfs'.  if 
applicable;  (2)  a  description  of  tie  need 
and  its  use;  (3}  who  wiil  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
lot&l  annua!  reporting  hours,  and 
recordkeeping  burden,  if  appHcable;  (3) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 


The  Department  cf  Vetenns  Affairs 
has  submitted  to  OMB  the  following 
proposal  fc^  Lhe  collection  of 
informaticn  under  the  provisions  of  the 
Paperwork  Reduction  Act(44  U  S.C 
chapter  35).  This  document  lists  the 
followmg  L-fonnation:  (1)  Th^  lH\e  of 
the  information  collection,  and  liie 
Department  form  aumberfs),  if 
sppUcable;  (2)  a  description  of  l>-  r.e«d 
and  its  use,  (3)  who  will  be  reqiiucd  or 
asked  to  respcud:  (4)  an  eslimitrj  of  the 
total  annual  reporting  hours,  arjd 
recordkeeping  burden,  if  applicable;  (."») 
the  et^timated  average  burden  ho'„rs  per 
responde;it;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 
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ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  hst  should  be  directed  to 
VAs  0MB  Desk  Officer.  Joseph  Lackey. 
NEOB.  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  by  December  23. 
1993. 

Dated.  November  9, 1993. 

By  direction  of  the  Secretary. 
B.  Michael  Berber, 
Director.  Records  Management  Service. 

Extension 

1.  Request  for  Verification  of 
Employment,  VA  Form  26-8497 

2.  The  form  is  used  by  lenders  to 
verify  a  loan  applicant's  income  and 
employment  information  when  making 
guaranteed  and  insured  loans.  The  use 
of  this  form  is  optional  since  any 
comprehensible  form  of  independent 
verification  is  acceptable,  provided  all 
information  contained  on  VA  Form  26- 
94497  is  furnished. 

3.  Business  or  other  for-profit 

4.  52,667  hours. 

5.  10  minutes. 

6.  On  occasion. 

7.  316,000  respondents. 

IFR  Doc.  93-28699  Filed  11-22-93;  8:45  am] 

BILUNG  COOE  OW-OI-M 


Information  Collection  Under  0MB 
Review:  Application  for  Release  From 
Personal  Liability  to  tt^  Government 
on  a  Home  Loan,  VA  Form  26-6381 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  3'";).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 


asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  iuid 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  firequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDflESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  fi-om  Janet 
G.  Byers.  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB.  room  3002.  Washington,  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  or  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  December  23. 
1993. 

Dated:  November  9. 1993. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Service 

Extension 

1.  Application  for  Release  from 
Personal  LiabiUty  to  the  Government  on 
a  Home  Loan.  VA  Form  26-6381 

2.  The  form  is  completed  by  veterans 
who  are  selling  their  VA-guaranteed 
homes  by  assumption  rather  than 
requiring  the  purchaser  to  obtain  their 
own  financing  to  pay  off  the  loan.  The 
information  is  used  by  VA  to  determine 
assumption  approval. 

3.  Individuals  or  households — 
Businesses  or  other  for-profit. 

4.  1.328  hours. 
5. 10  minutes. 

6.  On  occasion. 

7.  7.973  respondents. 

[PR  Doc.  93-28700  Filed  11-22-93;  8:45  am) 

BILLING  COOE  S32«-01-M 


Information  Collection  Under  OMB 
Review:  Re<)uest  to  Lender  for  Status 
of  Loan  Account-LCS,  VA  Form  26- 
8778 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  apphcable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden ,  if  applicable ; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  fi-equency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  {20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackev. 
NEOB.  room  3002.  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  November  9. 1993. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Service. 

Extension 

1.  Request  to  Lender  for  Status  of 
Loan  Account-LCS,  VA  Form  26-8778 

2.  The  form  is  used  by  VA  to  obtain 
pertinent  data  from  the  servicer  of 
guaranteed  or  insured  loans  and  vendee 
loans  sold  with  VA  repurchase 
agreement  on  the  status  of  loans  in 
default.  The  information  is  used  to 
assure  that  necessary  action  is  taken  to 
cure  the  default. 

3.  Small  businesses  or  organizations. 

4.  29,167  hours. 

5.  10  minutes. 

6.  On  ocassion. 

7.  175,000  respondents. 

(FR  Doc.  93-28697  Filed  11-22-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  PART  820 

[Docket  No.  90N-01 72] 

Medical  Devices;  Current  Good 
Manufacturing  Practice  (CGMP) 
Regulations;  Proposed  Revisions; 
Request  for  Comments 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  the  current  good  manufacturing 
practice  (CGMP)  regulations  for  medical 
devices  to:  Replace  quality  assurance 
program  requirements  with  quality 
system  requirements  that  include 
design;  purchasing,  and  servicing 
controls:  clarify  recordkeeping 
requirements  for  device  failure  and 
complaint  investigations;  clarify 
requirements  for  qualifying,  verifying, 
and  validating  processes  and 
specification  changes;  and  clarify 
requirements  for  evaluating  quality  data 
and  correcting  quality  problems.  In 
addition.  FDA  has  also,  through 
reorganization  and  modification  of 
terms,  revised  the  CGMP  requirements 
for  medical  devices  to  ensure  that  they 
are  compatible  with  specifications  for 
quality  systems  contained  in 
international  quality  standards.  ISO 
9001  "Quality  Systems  Part  1. 
Specification  for  Design/Development. 
Production.  Installation,  and  Servicing" 
(Ref.  1),  and  other  applicable 
international  standards,  thereby 
integrating  international  quality  system 
terminology  into  proposed  CGMP 
requirements. 

DATES:  Submit  written  comments  by 
February  22,  1994.  FDA  is  proposing 
that  any  final  rule  that  may  issue  based 
upon  this  proposal  become  effective  180 
days  following  its  publication. 
ADDRESSES:  Submit  written  information 
and  comments  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20357.  Submit  written  requests  for 
single  copies  of  this  document  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Please  provide 
two  self-addressed  envelopes  to  assist 
the  division  in  processing  your  requests. 
All  comments  and  requests  should  be 
identified  with  the  docket  number 


found  in  brackets  in  the  heading  of  this 
document. 

F0«  FURTXER  INFORMATION  CONTACT: 
William  F.  Hooten.  Center  for  Devices 
and  Radiological  Health  (HFZ-300). 
Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-4646. 

SUPPLEMENTARY  INFORMATION 

I.  Background 

Manufacturers  establish  and  follow 
quality  systems  to  help  ensure  that  their 
products  consistently  meet  applicable 
requirements  and  specifications.  The 
quality  systems  for  FDA-regulated 
products  (e.g..  food,  drugs,  and  devices) 
are  known  as  CGMP's.  CGMP 
requirements  for  devices  (21  CFR  part 
820)  were  first  authorized  by  section 
520(f)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360j(0).  which  was  among  the 
authorities  of  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295) 
to  the  act. 

Pursuant  to  section  520(f)  of  the  act, 
FDA  issued  final  regulations  in  the 
Federal  Register  of  July  21. 1978  (43  FR 
31508).  prescribing  CGMP  requirements 
for  the  methods  used  in,  and  the 
facilities  and  controls  used  for,  the 
manufacture,  packing,  storage,  and 
installation  of  medical  devices.  These 
regulations  became  effective  December 
18.  1978.  and  are  codified  at  part  820. 
Except  for  editorial  changes  to  update 
organizational  references  in  the 
regulations  and  revisions  to  the  list  of 
critical  devices  that  was  included  in  the 
preamble  to  the  final  regulations,  the 
device  CGMP  requirements  have  not 
been  revised  since  1978.  This  proposed 
rule  is  the  result  of  an  effort  begun  in 
1990  to  revise  these  regulations. 

On  November  28.  1990,  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA)  (Pub.  L.  101-629)  became  law. 
The  SMDA  amended  section 
520(f)(1)(A)  of  the  act  to  provide  clear 
authority  to  add  preproduction  design 
validation  controls  to  the  device  CGMP 
regulations  and  also  added  a  new 
section  803  to  the  act  (21  U.S.C.  383) 
which  encourages  FDA  to  work  with 
foreign  countries  toward  mutual 
recognition  of  CGMP  reauirements. 

This  action  is  being  taken  pursuant  to 
those  provisions  of  tlie  SMDA,  and  in 
response  to  notices  that  appeared  in  the 
Federal  Register  of  April  25,  1990  (55 
FR  17502).  and  in  the  Federal  Register 
of  April  17. 1991  (56  FR  15626).  that 
announced  meetings  of  the  agency's 
Device  Good  Manufacturing  Practice 
Advisory  Committee,  at  which  the  need 
for  revisions  to  the  CGMP  regulations 
was  explored,  and  an  advance  notice  of 


proposed  rulemaking  (ANPRM)  that 
appeared  in  the  Federal  Register  of  June 
15.  1990  (55  FR  24544),  that  announced 
the  agency's  intent  to  revise  the  CGMP 
regulations.  The  agency  also  announced 
the  availability  of  a  document  that 
appeared  in  the  Federal  Register  of 
November  30.  1990  (55  FR  49644), 
entitled  "Medical  Devices;  Current 
Good  Manufacturing  Practices  (CGMP) 
Regulations  Document;  Suggested 
Changes;  Availability,"  (Ref.  2) 
(hereinafter  referred  to  as  the  November 
1990  information  document)  and 
solicited  comments  from  the  public 
about  the  document.  The  agency  has 
met  to  discuss  current  good 
manufacturing  practice  development 
with  representatives  of  the  European 
Community  (EC),  with  members  of  the 
European  Committee  for 
Standardization  who  have  developed 
the  EC's  current  quality  system 
standards  for  medical  devices,  and  with 
representatives  of  the  Canadian  Ministry 
of  Health  and  Welfare  and  the  Japanese 
Ministry  of  Health  and  Welfare.  The 
agency  has  also  participated  in 
numerous  industry  and  professional 
association  seminars  and  workshops 
where  the  proposed  revisions  of  FDA's 
CGMP  regulations  were  the  focus  of  the 
meetings. 

Thus,  FDA's  decision  to  revise  the 
CGMP  regulations  is  based  on  changes 
in  the  law  by  the  SMDA,  the  agency's 
discussions  with  others  including  its 
Device  Good  Manufacturing  Practice 
Advisory  Committee,  responses  to  the 
Federal  Register  notices  on  this  matter, 
FDA's  analysis  of  recall  data,  its 
experience  with  the  regulatory 
application  of  the  current  device  CGMP 
regulations,  and  its  assessment  of 
international  quality  standards. 

II.  Summary  and  Rationale  of  Proposed 
Changes 

FDA  is  proposing  to  add  design, 
purchasing,  and  servicing  controls; 
modify  the  critical  device  requirements; 
revise  certain  existing  requirements  to 
clarify  the  intent  of  the  requirements; 
and  harmonize  the  CGMP  regulations 
for  medical  devices  with  quality  system 
specifications  in  the  ISO  9001 
International  Quality  Standard,  "Quality 
Systems  Part  1.  Specification  for  Design/ 
Development,  Production,  Installation, 
and  Servicing"  (Ref.  1). 

A.  Design  Controls 

Over  the  last  9  years,  FDA  has 
identified  lack  of  design  controls  as  one 
of  the  major  causes  of  device  recalls 
(Ref.  3).  The  intrinsic  quality  of  devices, 
including  their  safety  and  effectiveness, 
is  est'abhshed  during  the  design  phase. 
Thus,  FDA  believes  that  unless 
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appropriate  design  controls  are  observed 
during  preproduction  stages  of 
development,  a  finished  device  may  be 
neither  safe  nor  effective  for  its  intended 
use.  The  SMDA  provides  FDA  with  the 
authority  to  add  preproduction  design 
validation  controls  to  the  device  CGMP 
regulations.  Based  on  its  experience 
with  administering  the  CGMP 
regulations,  which  currently  do  not 
include  preproduction  design  validation 
controls,  the  agency  is  concerned  that 
the  current  regulations  provide  less  than 
an  expropriate  level  of  assurance  that 
devices  will  be  safe  and  effective. 
Therefore,  FDA  is  proposing  to  add 
general  requirements  for  design  controls 
to  the  device  CGMP  regulations  for  all 
class  in  and  II  devices  and  several  class 
I  devices. 

i.  Congressional  Hearings 

As  early  as  1984,  Congress  began 
holding  hearings  on  medical  device 
failures  and  FDA's  apparent  inability  to 
anticipate  or  address  problems  within 
the  industry  under  the  1976 
amendments.  These  hearings  focused  on 
deaths  resulting  from  the  use  of  cardiac 
pacemaker  leads  which  had 
malftinctioned  due  to  design  problems. 
(See  the  March  13, 1984,  hearing  of  the 
House  of  Representatives'  Committee  on 
Energy  and  Commerce's  Subcommittee 
on  Oversight  and  Investigations.) 

As  a  result  of  a  commitment  made  by 
FDA  to  congressional  oversight 
committees,  work  began  on  a  document 
intended  to  assist  medical  device 
manufacturers  in  planning  and 
implementing  a  preproduction  quality 
assurance  program.  In  the  Federal 
Register  of  May  19. 1987  (52  FR  18747). 
the  agency  published  a  notice  of 
availability  of  a  draft  document  entitled 
"Preproduction  QuaUty  Assurance 
Planning;  Recommendations  for 
Medical  Device  Manufacturers"  (Ref.  4). 
That  document  was  reviewed  by  the 
De\ace  Good  Manufacturing  Practices 
Advisory  Committee  and  discussed  at 
an  open  committee  meeting  held  on 
May  4  and  5. 1988  (Transcript  Docket 
No.  88D-0087).  The  agency  published  a 
notice  in  the  Federal  Register  of 
October  5. 1989  (54  FR  41165). 
announcing  the  availabihty  of  the  final 
version  of  the  document. 

ii.  FDA  evaluations 

In  January  1990.  FDA  published  the 
results  of  an  evaluation  of  device  recalls 
that  occurred  from  October  1983 
through  September  1989.  in  a  report 
entitled  "Device  Recalls:  A  Study  of 
Quality  Problems"  (Ref.  3).  (See  55  FR 
21108.  May  22. 1990.  where  FDA 
announced  the  availability  of  the 
report.)  FDA  found  that  approximately 


44  percent  of  the  quality  problems  that 
had  led  to  voluntary  recall  actions 
diui^g  this  6-year  period  were 
attributable  to  errors  or  deficiencies  that 
had  been  designed  into  the  particular 
devices  and  that  may  have  been 
prevented  by  adequate  design  controls. 
FDA  believes  that  this  figure  is 
unacceptable  from  a  public  health 
standpoint.  Some  of  the  more  egregious 
examples  that  FDA  found  during  its 
evaluation  included:  (1)  The  failure  to 
properly  identify  and  estabUsh  adequate 
physical  and  performance  requirements 
for  the  device  before  production;  (2)  the 
failure  to  verify  that  the  device  met 
physical  and  performance  requirements 
before  production;  (3)  the  failure  to 
ensiue  that  device  components 
functioned  properly  in  conjunction  with 
other  components;  (4)  the  failure  to 
ensure  that  the  environment  would  not 
adversely  affect  components;  and  (5)  the 
failure  to  select  adequate  packaging 
materials.  These  design-related  defects 
involved  both  noncritical  devices  (e.g., 
patient  chair  lifts,  in  vitro  diagnostics, 
and  administration  sets)  and  critical 
devices  (e.g..  pacemakers  and 
ventilators).  With  respect  to  software 
used  to  operate  medical  devices,  the 
data  are  even  more  alarming.  A  study  of 
software-related  recalls  for  die  period 
FY  1983— FY  1991  indicated  that  over 
90  percent  of  all  software-related  device 
failures  was  due  to  design-related  errors, 
generally,  the  failure  to  vahdate 
software  prior  to  routine  production 
(Ref.  5). 

iii.  The  Inspector  General's  Report 

In  1990.  the  Department  of  Health  and 
Human  Services'  Inspector  General  (IG) 
conducted  a  study  entitled  "FDA 
Medical  Device  Regulation  From 
Premarket  Review  to  Recall"  (Ref.  6). 
The  purposes  of  the  study  were  to 
describe  FDA's  regulatory  process  for 
selected  medical  devices  that  had  been 
recalled  and  to  identify  potential 
vulnerabilities  and  strengths  in  the  FDA 
regulatory  system  for  medical  devices. 
The  devices  selected  for  the  study  were 
defibrillator/cardiac  monitors,  balloon 
catheters,  spinal  fixation  systems,  heart 
valves,  lithotripters,  balloon  inflation 
devices,  insulin  infusion  pumps,  and 
ventilators.  As  a  result  of  the  study,  the 
IG  recommended  that  FDA  incorporate 
the  preproduction  quality  assurance 
recommendations  into  the  CGMP 
regulations  for  medical  devices.  Indeed, 
one  company  official  interviewed  as 
part  of  this  study  recommended  that 
preproduction  quaUty  assvuance 
requirements  be  incorporated  into  the 
device  CGMP  regulations. 


iv.  Proposed  Changes 

As  stated  in  proposed  §  820.1,  the 
purpose  of  the  device  CGMP  regulations 
is  to  help  ensure  that  all  devices  will  be 
safe  and  effective  and  otherwise  in 
compliance  with  the  act.  FDA  believes 
that,  except  for  the  most  simple  devices, 
i.e.,  certain  class  I  devices,  there  cannot 
be  an  adequate  assurance  of  safety  and 
effectiveness  unless  proper  physical  and 
performance  parameters  are  established 
during  the  design  stage;  such  assurance 
cannot  be  provided  solely  by 
manufacturing  controls.  Therefore,  FDA 
has  concluded  that  it  is  essential  that 
those  firms  and  individuals  who  design 
class  n,  class  m,  and  certain  class  I 
medical  devices  discussed  in  more 
detail  below  do  so  under  formal  controls 
that  will  ensure  that,  for  each  intended 
use  of  a  device,  specifications  are 
established  and  validated  to  be  adequate 
and  that  the  final  design  actually  meets 
these  validated  specifications. 

In  response  to  the  ANPRM  and  the 
November  1990  information  document, 
both  of  which  discussed  the  proposed 
addition  of  design  controls,  both  large 
and  small  medical  device  manufacturers 
expressed  support  for  the  addition  of 
design  controls  to  the  device  CGMP 
regulations.  For  example,  one 
multinational  manufacturer  of  medical 
devices,  pharmaceuticals,  biologies,  and 
veterinary  medicines  (Ref.  7)  stated: 
"The  inclusion  of  design  validation  in 
the  revised  Good  Manufacturing 
Practices  (GMP)  regulation  is  a  good 
idea  which  is  being  implemented  by 
many  device  manufacturers.  The  degree 
of  formally  documented  validation 
procedures  varies  considerably  within 
the  device  industry."  The  president  of  a 
small  manufacturer  (Ref.  8)  of 
noncritical  devices  with  2  years  of 
experience  in  implementing  the 
specifications  for  quality  systems 
contained  in  ISO  9001  said: 

Our  experience  validates  the  comments 
expressed  in  the  summary  of  the  proposed 
rules:  although  the  implementation  can  be 
time  consuming,  it  is  our  opinion  that  the 
medical  device  product  leaving  the  design 
phase  is  in  fact  of  far  higher  quality  than  a 
product  without  the  protocol.  By  identifying 
problems  early  in  the  design  phase,  a  great 
deal  of  subsequent  engineering  change  to  an 
item  in  production  is  eliminated.  This  is 
probably  a  net  saving  to  the  manufacturer;  if 
the  protocol  is  followed,  the  development 
may  actually  be  more  efficient.  In  addition, 
use  of  ISO  9001  better  equips  U.S. 
manufacturers  to  compete  in  a  world  market. 

Thus,  in  accordance  with  the  SMDA. 
the  agency's  experiences  with  design- 
related  recalls,  and  comments  on  the 
ANPRM  and  November  1990 
information  document,  FDA  is 
proposing  to  require  the  manufacturers 
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of  class  II.  class  HI,  and  certain  class  I 
medical  devices  to  establish  and 
implement  design  controls,  with  the 
extent  of  the  cootrols  based  on  the 
intended  use  of  the  device.  FDA 
welcomes  comment  on  this  proposal 
FDA  is  not  proposing  to  subject  the 
majority  of  class  I  devices  to  design 
controls  because  FDA  does  not  believe 
that  such  controls  are  necessary  to 
ensure  that  such  devices  are  safe  and 
effective  and  otherwise  in  compbance 
with  the  act.  For  most  class  I  devices. 
FDA  beUeves  that  the  production 
controls  in  this  proposed  regulation  and 
the  other  general  controls  of  the  act  will 
be  sufficient,  as  they  have  been  in  the 
past,  to  ensure  safety  and  effectiveness. 
However,  FDA  believes  that  certain 
class  I  devices  do  raise  design-related 
safety  and  effectiveness  concerns.  For 
such  class  I  devices,  the  safety, 
effectiveness,  or  both,  of  these  devices 
will,  FDA  believes,  be  significantly 
enhanced  by  design  controls.  These 
devices  are  identified  in  the  hst  below. 
(The  list  indicates  the  classification 
regulation  section  in  title  21  of  the  Code 
of  Federal  Regulations  under  which  the 
device  is  listed  and  the  generic  name  of 
the  device.) 

List  of  Class  I  Devices  Subject  to 
CGMP  DESK5N  Controls 


21CFR 

Device 

862.2050 

Instruments.  Clinical  Labora- 

through 

tory. 

8622920. 

868  6810 

Catheter,      Tracheobroncfital 

Socton. 

878.4460 

Glcve.  Surgeon's. 

880.4680 

Apparatus.     Single     Patient 

Portable  Suction. 

880.5510 

Lift,    Pabent,    Noo-AC-Pow- 

ered. 

880.6760  

Restraint.  Protective. 

892.1100  

Camera,               ScintJUation 

(gamma). 

892.1110 

Camera,  Positron. 

892.1130 

Counter,    Whote   Body,    Nu- 

clear. 

892.1300  

Scanner,  Rectlinear.  Nuciear 

892.1320 

Probe.  Uptake,  Nudaar. 

892.1330  

Scanner,   Whole   Body,   Nu- 

ciear. 

892.1410 

Synchronizer,     Electrocardio- 

graph Nuclear. 

892.1970 

Synchronizer,      Radiographic 

ECG/Respirator. 

892.5650  

System,    App«calor.    Rarfio- 

nuciide  Manual. 

892.5740  

Source,    Radfenodide    Tele- 

therapy. 

When  reviewing  the  fist  of  class  I 
devices  to  determine  whether  design 
controls  were  needed  to  ensure  the 
safety  and  effectiveness  of  class  I 
devices,  FDA  concluded  that  there  were 


two  categories  of  class  I  devices  that 
should  be  subject  to  design  controls. 
The  first  of  these  categories  consists  of 
devices  whose  performance  cannot  be 
validated  properly  unless  the  design 
process  is  controlled  from  the  outset. 
The  second  category  consists  of  devices 
that  have  had  design-related  problems 
that  have,  or  could  have,  significantly 
affected  their  safety  or  effectiveness  and 
injured  the  user  or  consumer.  This,  FDA 
believes,  is  a  clear  signal  that  design 
controls  are  needed.  (Some  of  the 
devices  on  the  list,  such  as  the 
radiological  devices,  fall  into  both 
categ6ries.) 

Clinical  laboratory  instruments, 
cameras,  and  .adiological  devices  fall 
into  the  first  category  of  devices.  For 
these  devices,  FDA  believes  that  design 
controls  are  necessary  to  ensure  that 
performance  specifications  are  properly 
established  and  validated  as  adequate 
prior  to  production.  In  many  cases, 
these  are  computerized  devices,  and 
thus.  FDA  believes,  proper  performance 
can  only  be  ensured  through  proper 
assessment  of  the  design  as  it  is 
developed  during  the  desigh  phase. 

The  remaining  devices  (and  the 
radiological  devices  as  well)  fall  into  the 
second  category.  With  regard  to  the 
sucticHi  catheter  and  the  suction 
apparatus,  FDA  believes  that  design 
controls  are  necessary  to  ensure  the 
strength  and  compatibility  of  materials 
and  bonded  sur&ces  to  minimize 
separation  of  components  and  breakage 
during  use.  both  of  which  have  been 
problems  in  the  past.  FDA  believes  that 
these  issues  are  crucial  to  the  safety  and 
effectiveness  of  these  devices.  Similarly. 
FDA  believes  that  it  is  critical  that  the 
barrier  characteristics  of  materials  used 
in  surgeon's  gloves  be  established  and 
proven  prior  to  production  of  these 
gloves.  With  regard  to  patient  lifts  and 
the  radiological  devices.  FDA  believes 
that  the  specifications  for  mechanical 
load  capacity,  mechanical  stability,  and 
strength  of  materials  must  be 
established  and  assessed  as  appropriate 
for  their  intended  use,  prior  to 
production,  to  ensure  safety.  For 
protective  restraints.  FDA  believes  that 
design  controls  are  necessary  to  ensure 
proper  belt  design  and  user  instructions. 

B.  Purchasing  Controls 

The  quality  of  purchased  product  and 
services  is  crucial  to  maintaining  the 
intrinsic  safety  and  effectiveness  of  a 
device.  Many  device  failures  due  to 
problems  with  components  that  result 
in  recall  are  due  to  unacceptable 
components  provided  by  suppliers  (Ref. 
3).  FDA  has  found  during  CGMP 
inspections  that  the  use  of  unacceptable 
components  is  often  due  to  the  failure 


of  the  manufacturer  of  the  finished 
device  to  adequately  estabfish  and 
define  requirements  for  the  device's 
purchased  components,  including 
quality  requirements.  Therefore,  FDA 
believes  that  the  purchasing  of 
components,  finished  devices, 
packaging,  labeling,  and  manufecturing 
materials  must  be  conducted  with  the 
same  level  of  planning,  control,  and 
verification  as  internal  activities. 

The  appropriate  level  of  control 
should  be  achieved.  FDA  believes, 
through  a  proper  mix  of  supplier  and  in- 
house  controls.  Purchasing  contracts, 
orders,  or  other  purchasing  documents 
must  clearly  and  unambiguously  specify 
the  necessary  requirements  for  the 
product  or  service  ordered.  This  means, 
of  course,  that  a  manufacturer  must 
establish  and  validate  component 
requirements  prior  to  purchasing  the 
component.  (FDA  expects  these  steps  to 
occur  during  the  preproduction  design 
stage.) 

Each  manufacturer  is  also  responsible 
for  ensuring  that  purchased  products 
and  services  conform  to  specifications, 
first,  by  confirming  the  supplier's 
quality  system  and,  second,  by 
continueid  monitoring  of  the  supplier's 
quality  systems  and  the  quality  of  the 
items  and  services  received. 
Accordingly,  FDA  also  is  proposing 
general  requirements  for  manufacturers 
to  assess  the  capability  of  suppliers  to 
provide  quality  products  and  services, 
along  with  general  requirements  for 
ensuring  that  purchasing  documents 
clearly  describe  the  requirements  for  the 
product  or  service  purchased. 

C.  Senicing  Controls 

FDA  finds,  as  a  result  of  reviewing 
service  records,  that  the  data  resulting 
from  the  maintenance  and  repair  of 
medical  devices  provide  valuable 
insight  into  the  adequacy  of  the 
performance  of  de\ices.  Thus,  FDA 
believes  that  service  data  must  be 
included  among  the  data  manufacturers 
use  to  evaluate  and  monitor  the 
adequacy  of  the  device  design,  the 
quality  system,  and  the  manufacturing 
process.  Accordingly.  FDA  is  proposing 
to  add  general  requirements  for  the 
maintenance  of  servicing  records  and 
for  the  review  of  these  records  by  the 
manufacturer.  Servicing  controls  will 
apply  to  servicing  conducted  or 
controlled  by  or  for  finished  device 
manufacturers  (e.g.,  conducted  by  a 
manufacturer,  employee,  agent,  or 
contractor).  Manufactiirers  must  ensure 
that  the  performance  data  obtained  as  a 
part  of  servicing  are  fed  back  into  the 
manufactiirer's  quality  system  for 
evaluation  as  part  of  the  overall  device 
experience  data. 
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D.  Changes  in  Critical  Device 
Requirements 

In  the  June  15, 1990.  ANPRM,  the 
agency  announced  that  it  was 
considering  whether  to  combine  the 
critical  device  requirements  with  the 
general  requirements  and  modify  the 
critical  device  terminology  in  the  device 
CGMP  regulations  because  of 
duphcation  of  critical  and  noncritical 
device  requirements  and  the  difficulty 
that  both  FDA  and  industry  sometimes 
have  experienced  in  identifying  critical 
components  and  critical  operations.  As 
a  result  of  the  comments  received  in 
response  to  the  June  15. 1990,  ANPRM 
and  the  November  1990  information 
document.  FDA  is  now  proposing  to 
eliminate  the  critical  component  and 
critical  operation  terminology  contained 
in  the  present  CGMP  requirements  for 
devices,  and  to  meld  the  dupUcative 
requirements  into  the  general 
requirements  of  the  revised  CGMP 
regulations  for  medical  devices.  The 
increased  emphasis  on  purchasing 
controls  and  on  establishing  the 
acceptabihty  of  component  suppliers, 
however,  ensures  that  the  intent  of  the 
present  critical  component  requirement 
is  carried  forward  into  the  revised 
CGMP.  The  addition  of  a  requirement  to 
validate  and  document  special 
processes  further  ensures  that  the 
requirements  of  the  present  critical 
operation  requirements  are  retained. 
Process  validation  is  a  requirement  of 
the  ciurent  CGMP  and  guidelines  were 
published  in  1987  to  assist 
manufacturers  in  establishing  process 
validation  procedures  (Ref.  9). 

FDA  is  proposing  to  retain  the 
distinction  between  critical  and 
noncritical  devices  for  one  regulatory 
purpose.  Traceability  will  continue  to 
be  required  only  for  critical  devices,  and 
each  manufacturer  should  refer  to  the 
definition  of  "Critical  device"  in 
determining  whether  the  traceability 
requirements  apply  to  that 
manufacturer's  device.  FDA  will 
continue  to  maintain  an  illustrative  hst 
of  critical  devices  to  assist  device 
manufecturers  in  identifying  critical 
medical  devices.  A  current  list  may  be 
obtained  from  FDA's  Division  of  Small 
Manufacturers  Assistance  (address 
above),  telephone  1-800-638-2041. 
Neither  the  proposed  nor  the  current  list 
is  intended  to  be  definitive  or 
exhaustive. 

E.  Overview  of  Modifications  of  Specific 
Requirements 

FDA's  experience  indicates  that  some 
existing  CGMP  requirements  for  medical 
devices  should  be  modified,  and  others 
clarified,  to  accomplish  their  intended 


purpose.  Such  is  the  case  with  the 
failure  investigations  requirements 
(§  820.162)  and  with  requirements  for 
investigating  device  complaints 
pertaining  to  death,  injury,  or  health 
hazards  (§820.198).  The  intent  of  these 
provisions  is  to  ensure  that  firms 
adequately  investigate  complaints  and 
device  failures  in  order  to  identify, 
correct,  and  prevent  the  cause  of  device 
defects.  The  present  regulations  require 
firms  to  maintain  records  to  facilitate 
these  activities  and  to  allow  FDA  to 
determine  compliance  with  current 
complaint  investigation  requirements 
(§820.198)  and  medical  device 
reporting  (MDR)  requirements  in  part 
803  (21  CFR  part  803).  However.  FDA 
has  learned  through  numerous  CGMP 
inspections  and  investigations  of  device 
failures  that  firms  often  do  not  have 
adequate  written  procedures  for 
handling  complaint  reporting  and 
failure  investigations.  This  lack  of 
written  procedures,  FDA  believes, 
results  in  inadequate  followoip  which, 
in  turn,  results  in  device  failures  that 
,  could  and  should  have  been  prevented. 
Thus,  the  agency  believes  that  written 
procedures  are  necessary  to  manage  the 
complaint  reporting  and  failure 
investigation  requirements  of  the  device 
CGMP  regulations  and  to  ensure 
consistent  performance  of  appropriate 
activities  by  the  proper  individuals. 
Regarding  measures  established  to 
identify  and  solve  quality  problems, 
FDA  finds  that  many  are  structured  to 
focus  upon  identifying  solutions  to 
apparent  problems  oii  the  basis  of 
immediate  information.  Inadequate 
provisions  are  made  for  collecting  and 
correlating  all  salient  information  to 
determine  and  identify  the  root  cause  of, 
and  all  factors  contributing  to,  a 
problem  and  to  evaluate  all  the 
implications  of  that  cause.  Accordingly, 
the  agency  intends  to  clarify  existing 
§  820.20  to  require  each  manufacturer  to 
establish  a  written  program  for 
evaluating  all  internal  and  external 
quality  data  for  pxirposes  of  identifying 
quality  problems  that  result  in  device 
defects  and  developing  and 
implementing  corrective  action.  These 
clarifications  appear  in  §  820.100. 
Because  many  changes  in  device 
components  and  manufacturing 
processes  can.  and  do.  alter  the 
characteristics  of  a  device  and  adversely 
affect  performance  and  quality 
characteristics  in  a  way  that  is  not 
readily  detectable  by  visual  inspection 
or  routine  testing  of  a  device,  a 
manufacturer  must  be  able  to 
demonstrate  (i.e.,  to  validate  by 
documented  analysis,  challenge  testing, 
and  evaluation)  that  the  changes 
accomplish  their  purpose  and  have  not 


adversely  affected  the  safety  and 
effectiveness  of  the  device.  FDA's  recall 
data  show  that  defects  in  devices  often 
are  caused  by  changes  that  were  not 
properly  validated  (Ref.  3).  Had  the 
manufacturers  complied  with  CGMPs, 
and  done  the  validation  that  is 
necessary  to  establish  that  a  proposed 
change  does  what  it  is  supposed  to  do, 
and  does  it  properly  (without  any  effect 
on  safety  or  effectiveness),  the  need  for 
these  recalls  could  have  been  avoided. 
Accordingly,  FDA  is  proposing  to  clarify 
that  the  CGMP  requirements  for 
specifications  and  process  changes. 
currently  found  in  §820.100(aJ(2)  and 
(b)(3),  to  mandate  that  device 
specification  and  process  changes  be 
validated  before  implementation  and 
that  the  results  of  these  activities  must 
be  recorded. 

F.  Harmonization 

FDA  is  proposing  to  reorganize  the 
structure  of  the  device  CGMP 
regulations  and  modify  some  of  their 
language  in  order  to  harmonize  them 
with  international  quality  standards. 
Thus.  FDA  is  proposing  to  relocate  and 
combine  certain  requirements  to  better 
harmonize  the  requirements  with 
specifications  for  quality  systems  in  the 
ISO  9001  quality  standard  and  to  use  as 
much  common  language  as  possible  to 
enhance  conformance  with  ISO  9001 
terminology. 

The  EC  mtends  to  harmonize  all 
marketing  requirements  for  products 
and  services  sold  in  the  EC  countries  to 
ensure  free  trade  among  these  countries 
This  action  will  effectively  create  a  huge 
common  market  of  over  320  million 
people.  Medical  devices  are  one  of  the 
product  categories  for  which  marketing 
requirements  will  be  harmonized. 
Harmonization  of  device  requirements 
within  the  EC  will  be  accomplished 
through  the  issuance  of  directives  that 
specify  the  essential  requirements  that 
must  be  met  in  order  to  market  devices 
in  the  EC.  Both  horizontal  standards, 
applicable  to  broad  categories  of 
products,  and  vertical  standards,  which 
are  product  specific,  will  be  used  in 
demonstrating  conformity  with  the 
requirements  of  the  directives. 
Harmonized  quality  systems  or  good 
manufacturing  practice  requirements  are 
among  the  horizontal  standards  that  will 
be  applicable  to  medical  devices. 

Two  European  Standards,  EN46001 
"Quality  Systems — Medical  Devices — 
Particular  Requirements  for  the 
Application  of  EN29001"  (Ref.  10)  and 
EN46002  "Quality  Systems— Medical 
Devices — Particular  Requirements  for 
the  AppHcation  of  EN29002"  (Ref.  11) 
have  been  prepared  by  the  Joint 
European  Committee  for 
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Standardizatioo/Euxopean  Committee 
for  Eiectro-technical  Standardization 
Coordinating  Work  Group  on  Quality 
Supplements.  EN46001  will  be 
applicable  to  those  manufacturers 
subject  to  design  controls  who  choose  to 
comply  with  a  total  quabty  system  that 
want  to  market  devices  in  the  EC. 
EN46002  will  be  applicable  to  those 
manufacturers  who  choose  to  comply 
with  a  production  quality  system. 

EN46001  consists  of  ISO  90O1 
requirements  plus  supplemental 
requirements  specific  to  medical 
devices.  The  revised  CGMP  regulations 
will  incorporate  the  requirements  of  ISO 
9001  plus  supplemental  requirements 
specific  to  medical  devices  that  are 
found  in  the  present  CGMP  regulations. 
FDA  is  working  closely  with  EC  officials 
to  harmonize  the  supplemental 
requirements  of  this  proposed  revised 
CGMP  regulations  with  those  of 
EN46001. 

At  a  public  meeting  held  on  June  19 
and  20. 1990  (55  FR  17502).  FDA  first 
discussed  the  possibility  of  harmonizing 
the  device  CGMP  regulations  with 
international  quality  standards  with  the 
agency's  Device  Good  Manufacturing 
Practice  Advisory  Committee. 
Subsequently,  at  an  open  meeting  of  the 
Device  Good  Manufacturing  Practice 
Advisory  Committee  held  on  May  29. 
1991  (56  FR  15626).  FDA  proposed  to 
facilitate  harmonization  by  adopting 
verbatim  the  specifications  in  tlie  ISO 
9001  quaUty  standard  and  to  add 
supplements  as  necessary  to  achieve 
CGMP  regulations  appropriate  for 
medical  de\'ices.  However,  FDA  did  not 
receive  the  expected  permission  to 
reprint  for  general  distribution  to  the 
public  either  the  ISO  9001  document  or 
the  ISO  companion  document 
containing  the  definitions  of  quality 
terms,  ISO  8402  (Ref.  12).  Of  course, 
FDA  would  have  to  publish  the 
documents  in  the  Federal  Register  in 
order  to  propose  to  adopt  them  as 
bmding  regulations  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  Furthermore,  FDA  decided,  upon 
further  reflection,  that  much  of  the 
language  of  ISO  9001  would  need  to  be 
adapted  for  inclusion  in  the  revised 
CGMP  regulations  for  medical  devices. 
Therefore.  FDA  has  determined  that 
the  most  appropriate  approach  to 
developing  device  CGMP  regulations 
equivalent  to  the  quality  system 
specifications  in  ISO  9001  is  to  structure 
the  revised  CGMP  regulations  as  closely 
as  possible  to  ISO  9001  specifications  ' 
and  to  use  similar  terminology  where 
appropriate. 

FDA  believes  that  revising  the  device 
CGMP  regulations  so  they  are 
comparable  to  the  ISO  9001 


specifications  for  quality  systems  will, 
once  harmonization  is  achieved,  reduce 
a  sourc»  of  competitive  disadvantage  to 
U.S.  manufacturars  attempting  to  market 
devices  in  the  EC  Harmonization  of 
FDA's  device  CGMP  regulations  with 
the  medical  device  good  manufacturing 
practice  rules  of  the  EC,  and  with 
comparable  device  good  manufacturing 
practice  rules  being  developed  by 
Canada  and  Japan,  will  minimize  the 
number  of  quality  systems  with  which 
the  U.S.  industry  must  comply  to 
compete  in  the  international  market. 
Harmonization  is  intended  to  increase 
the  likelihood  that  manufacturers  need 
to  develop  only  one  quality  system  for 
their  primary  markets.  Also,  unless 
FDA's  device  CGMP  r^ulations  are 
comparable  to  the  EC's  harmonized 
good  manufecturing  practice  standards, 
FDA  will  have  difficulty  establishing 
mutual  CGMP  inspection  agreements 
with  other  countries. 

Finally,  by  requiring  all 
manufacturers  to  design  and 
manufacture  devices  under  the  controls 
of  a  total  quality  system,  FDA  believes 
that  the  proposed  changes  in  the  CGMP 
regulations  will  improve  the  quality  of 
medical  devices  manufactured  in  the 
United  States  for  domestic  distribution 
or  exportation  as  well  as  devices 
imported  from  other  countries  and, 
thus,  are  necessary  to  ensure  that  only 
safe  and  effective  devices  are  distributed 
in  conformance  with  tlie  act.  Thus, 
harmonization  is  not  intended  to,  and 
should  not  be  viewed  as,  lowering  or 
lessening  CGMP  requirements.  Rather, 
harmonization  means  a  general 
enhancement  of  CGMP  requirements 
among  the  world's  leading  producers  of 
medical  devices. 

III.  The  Agency's  Tentative  Conclusions 
on  the  Public  Comments 

A.  Comments  on  the  June  15,  1990, 
ANPRM 

As  noted  previously,  FDA  published 
an  ANPRM  (55  FR  24544.  June  15. 1990) 
which  announced  that  FDA  was 
considering  whether  the  agency  should 
propose  to  revise  the  CGMP  regulations 
for  medical  devices  in  part  820.  At  that 
time,  the  agency  said  that  the  decision 
to  revise  the  device  CGMP  regulations 
would  be  based  on  the  information  and 
comments  submitted  in  response  to  the 
notice;  the  recommendations  of  the 
Device  Good  Manufacturing  Practice 
Advisory  Committee;  analysis  of  FDA's 
device  recall  data:  the  agency's 
experience  in  applying  the  device 
CGMP  requirements  in  its  regulation  of 
medical  devices;  and  the  development 
of  harmonized  good  manufacturing 
practice  regulations  by  the  EC 


In  response  to  the  ANPRM,  FDA 

received  53  comments  concerning 
changes  to  the  device  CGMP 
regulations,  including  comments  from 
industry  associations  and  from  medical 
device  manufacturers  representing  a 
broad  section  of  small  and  large  firms 
that  manufacture  both  critical  and 
noncritical  devices  ranging  from  the 
relatively  simple  to  the  extremely 
complex.  The  general  comments 
covered  a  wide  variety  of  concerns,  from 
expressing  support  for  implementing 
practices  that  would  improve  the 
industry's  record  for  design  quality,  to 
expressing  opposition  to  design 
controls.  Comments  also  discussed  the 
elimination  of  the  critical  device 
requirements,  harmonization,  and 
reciprocity. 

i.  Harmonization 

1.  Several  comments  said  that 
Congress  did  not  intend  for  FDA  to 
ensure  that  manufacturers  are 
competitive  in  the  world  marketplace 
and  questioned  FDA's  legislative 
authority  to  undertake  harmonization.  It 
was  stated  that  manufacturers  and 
distributors  should  be  responsible  for 
proving  compliance  with  international 
quality  standards,  if  they  wish  to  export, 
without  Government  intervention. 

FDA  believes  the  SMDA  addresses  an 
important  aspect  of  the  agency's  role  in 
encouraging  the  international 
harmonization  of  good  manufacturing 
practices.  Section  803(a)  of  the  SMDA 
specifically  directs  the  agency,  in 
entering  into  agreements  with  foreign 
countries  to  facilitate  commerce  in 
devices,  to  encourage  the  mutual 
recognition  of  good  manufacturing 
practice  regulations  under  section  520(f) 
of  the  act.  as  vk^ell  as  other  regulations 
and  testing  protocols  as  necessary. 
Further,  section  514(a)  of  the  act  (21 
U.S.C  360d(a)  encourages  FDA  to 
consult  with  internationally  recognized 
standard  setting  organizations  when 
issuing  performance  standards.  FDA 
does,  therefore,  have  a  specific  charge 
from  Congress  to  promote  international 
harmonization  of  good  manufacturing 
practices.  Such  a  charge  is  in  addition 
to  the  agency's  authority  generally  to 
strive  toward  harmonization  that  is 
consistent  with  legal  requirements. 

In  this  area,  harmonization  does  much 
more  than  promote  the  competitiveness 
of  U.S.  device  manufacturers;  because 
ISO  9001  promotes  a  more 
comprehensive  quality  assurance 
system  than  FDA's  present  CGMP 
requirements,  FDA  beheves  that  this 
rulemaking  will  also  mean  that  safer, 
more  effective  medical  devices  are 
available  in  the  United  States.  FDA's 
primary  goal  in  revising  the  device 
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CGMP  regulations  and  harmonizing 
with  ISO  9001  is  to  strengthen  its 
regulations.  Thus.  FDA  would  pxirsue 
the  proposed  changes  regardless  of  the 
progress  of  the  EC's  activity  to  develop 
harmonized  good  manufacturing 
practice  standards.  Although 
harmonization  with  the  EC's  efforts  in 
this  area  is  secondary,  FDA  believes  it 
will  have  significant  competitive 
advantages  for  the  U.S.  medical  device 
industry. 

2.  Several  comments  questioned 
FDA's  reliance  on  recall  data  and 
whether  the  changes  prompted  by  FDA 
analysis  of  this  data  would  result  in  the 
desired  corrections  and  address  the 
quality  problems  with  medical  devices. 

FDA's  recall  data  are  derived  from  the 
investigation  and  resolution  of  actual 
medical  de\ace  failures.  Because  the  * 
recall  data  relate  to  actual  device  failure, 
FDA  believes  the  data  are  appropriate 
for  establishing  the  causes  of  device 
failures.  The  proposed  revision  of 
CGMP  requirements  vfill  require  each 
manufacturer  to  establish  and 
implement  a  total  quaUty  system 
appropriate  to  the  device  manufactured. 
The  benefits  of  such  quality  systems  are 
well  established  (Ref.  13),  and  they  have 
also  been  attested  to  by  manufacturers 
who  have  successfully  implemented 
such  systems.  (See  section  II.A.  of  this 
document.) 

In  response  to  the  need  to  provide  an 
econranic  impact  analysis  of  the 
proposed  COM?  revision,  FDA 
commissioned  an  independent 
contractor,  the  Eastern  Research  Group, 
Inc.  (ERG),  to  conduct  the  analysis  (Ref. 
14).  The  contractor's  report  also 
supports  the  pubUc  health  need  for 
revising  the  ourent  rules.  ERG  analyzed 
FDA's  recall  and  MDR  data,  interviewed 
device  manufacturers  and  consultants, 
and  concluded  that,  because  a 
substantial  portion  of  design  problems 
result  from  preventable  errors  or 
foreseeable  design  shortcomings 
spawned  by  poor  design  practices,  the 
proposed  regulations  will  improve 
design  practices  for  a  major  portion  of 
the  industry  and  thus  eliminate  a 
substantial  portion  of  medical  device 
design  problems.  ERG  estimates  that,  if 
the  proposed  design  controls  are 
implemented,  up  to  73  percent  of 
design-related  recalls  could  be  avoided. 
Based  on  this  assumption,  ERG 
estimates  that  the  proposed  CGMP 
regulations  would  prevent  one-third  of 
the  design-related  problems,  avoiding 
53  deaths  and  1,257  injuries  per  year. 
The  medical  device  industry  would  gain 
substantial  economic  benefits  from  the 
proposed  changes  to  the  CGMP 
regulations  in  three  ways:  cost  savings 
from  fewer  recalls,  productivity  gains 


from  improved  designs,  and  efficiency 
gains  for  export-oriented  manufacturers, 
who  would  now  need  to  comply  with 
only  one  set  of  quality  standards.  ERG 
has  estimated  that  the  savings  to 
industry  from  avoided  design-related 
recalls  could  be  in  the  tens  of  milUons 
of  dollars. 

3.  Other  comments  noted  that  FDA 
should  not  surrender  its  inspection 
activity  to  other  countries  and  that 
mutual  inspection  agreements  should  be 
pursued  with  caution. 

Because  of  FDA's  limited  resources, 
FDA  welcomes  opportunities  for 
establishing  inspection  agreements  with 
other  countries,  where  inspections  by 
the  other  countries  may  augment  or 
replace  FDA  inspections.  However,  FDA 
does  not  enter  into  such  agreements 
lightly.  The  adequacy  of  the  foreign 
country's  inspection  force,  training 
programs,  reporting,  and  enforcement 
are  all  carefully  considered  and 
evaluated  before  FDA  enters  into  such 
agreements,  and  FDA  preser\'es  its 
ability  to  conduct  audits. 

4.  Several  comments  suggested  that 
FDA  issue  a  guideUne,  rather  than  new 
regulations,  to  address  the  changes, 
while  others  opposed  extending  CGMP 
requirements  to  devices  that  are 
presently  exempt. 

Guidelines  are  not  binding  legal 
requirements.  FDA's  experience  with 
guidelines  has  shown  that  many 
manufacturers  do  not  adopt  guidelines 
because  they  are  not  mandatory.  FDA 
believes  that  the  proposed  changes  must 
be  followed  to  provide  adequate 
assurance  that  devices  are  safe  and 
effective.  Because  experience  shows  that 
voluntary  guidelines  would  not  be 
uniformly  followed,  FDA  beheves  that 
the  changes  in  the  device  CGMP 
regulations  must  be  mandatory 
requirements. 

As  for  the  scope  of  the  requirements, 
the  proposed  revised  CGMP 
requirements  will  apply,  as  do  the 
present  ones,  to  manufacturers  of 
finished  devices  distributed  in  the 
United  States,  xmless  specifically 
exempt  by  regulation.  Those 
manufacturers  now  e.xempt  from  the 
de\aces'  CGMP  regulations  would  also 
be  exempt  from  the  revised  CGMP 
regulations.  Moreover,  some  CGMP 
requirements  may  not  be  applicable  to 
all  device  manufacturers.  For  example, 
those  manufactturers  which  do  not 
produce  serviceable  devices  or  devices 
requiring  installation  would  not  be 
subject  to  the  proposed  CGMP 
regulations  that  pertain  to  such  devices. 
Each  manufacturer  must  develop  a 
quality  system  that  is  appropriate  for 
each  particular  device  and  its  design, 
manufacture,  and  production  processes. 


FDA  will  continue  to  evaluate  the 
adequacy  of  each  manufacturer's  quahty 
system  and  conformance  to  the  selected 
system  during  good  manufacturing 
practice  inspections. 

5.  Several  comments  objected  to  the 
elimination  of  the  two-tier  system  and 
critical  device  list  associated  with  the 
present  device  CGMP  regulations. 

FDA  believes  that  experience  has 
showrn  the  need  to  apply  to  medical 
devices  generally  some  of  the 
requirements  currently  applicable  only 
to  critical  devices.  As  discussed  earlier, 
the  critical  device  Hst  will  be  retained 
for  traceabihty  purposes.  FDA  welcomes 
further  comment  on  this  proposal. 

6.  Several  of  the  comments  on  the 
proposed  addition  of  design  controls  to 
the  device  CGMP  regulations  focused  on 
increased  costs  to  small  U.S. 
manufacturers.  Comments  also  claimed 
that  the  addition  of  design  controls  will 
slow  the  introduction  of  new  products. 
Some  comments  noted  that  design 
concerns  should  be  addressed  during 
FDA's  market  clearance  processes 
involving  premarket  notifications  for 
devices,  submitted  under  section  510(k) 
of  the  act  (21  U.S.C.  360{k))  (510(k)  or 
premarket  notifications)  and  premarket 
approval  applications  (PMA's), 
submitted  under  section  515  of  the  act 
(21  U.S.C.  360e). 

Medical  device  establishments  will 
incur  compliance  costs  in  extending 
their  quality  systems  to  meet  the 
proposed  FDA  regulation.  However. 
FDA  believes  there  is  ample  evidence  to 
suggest  that  the  long-term  benefits  will 
outweigh  the  costs.  As  stated 
previously,  these  estimated  costs  and 
benefits  of  design  controls  are  contained 
in  the  economic  impact  analysis 
commissioned  by  FDA  under  contract 
No.  223-91-6100  (Ref.  14). 

Moreover,  FDA  believes,  based  on 
comments  submitted  in  response  to  the 
ANPRM,  that  both  large  and  small 
manufacturers  can  realize  cost  and  time 
savings  through  the  proper 
establishment  and  implementation  of 
appropriate  design  controls.  (See  section 
II.A.  and  comment  2  of  this  document.) 
In  addition,  a  May  1991  study  by  the 
U.S.  General  Accounting  Office 
indicates  that  both  large  and  small 
manufacturers  who  developed  quality 
improvement  programs  realized  reduced 
times  to  develop  new  products,  as  well 
as  reduced  product  defects  (Ref.  13), 
which  should  result  both  in  reduced 
costs  and  increased  customer 
satisfaction. 

FDA  recognizes  that  the  device 
industry  consists  of  manufacturers  of 
devices  whose  design  requirements  vary 
significantly  based  on  the  intended  use 
of  the  device.  The  proposed  regulation 
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sets  out  the  general  design  control 
requirements.  Under  the  proposed 
regulation,  each  manufacturer  is 
required  to  develop  a  detailed  design 
plan  for  each  device  it  manufactures  if 
it  is  a  class  n,  class  m.  or  designated 
class  I  device  and  an  operating 
procedure  that  implements  the  plan. 
Device  manufacturers  are  responsible 
for  ensuring  that  the  design  plans  and 
operating  procedures  establish  all 
controls  necessary  to  ensure  the 
production  of  a  safe  and  effective 
device.  The  type  of  the  design  controls 
established  and  the  precise  details  of 
implementation  are  left  for  each 
manufacturer  to  decide,  based  on  the 
complexity  and  intended  use  of  the 
device  FDA  will  examine  these  design 
plans  and  operating  procedures  during 
inspections  to  determine  whether  a 
manufacturer  is  complying  with  the 
device  CGMP  regulations. 

With  respect  to  FDA's  market 
clearance  processes,  only  about  3 
percent  of  all  medical  devices  are 
subject  to  premarket  approval,  and 
premarket  approval  requirements  do  not 
address  all  of  the  design  control 
elements  envisioned  for  the  revised 
CGMP.  Further,  design  controls  are  not 
typically  evaluated  as  part  of  a  510(k) 
submission. 

Many  of  the  comments  which  the 
agency  received  concerning  its  intention 
to  consider  revising  the  device  CGMP 
regulations  pertained  to  suggested 
changes  and  suggested  language  that 
were  included  in  the  November  1990 
information  document.  These  comments 
ere  summarized  in  the  following  section 
and  discussed  in  detail  in  section  IV.  of 
this  document. 

ii.  Comments  on  the  November  1990 
Information  Document 

In  November  1990,  FDA  announced 
the  availability  of  the  November  1990 
information  document  (Ref.  2).  This 
document  was  developed  in  response  to 
the  recommendation,  made  by  the 
agency's  Device  Good  Manufacturing 
Practice  Advisory  Committee  during  its 
June  19  and  20, 1990,  committee 
meeting  (55  FR  17502),  that  FDA 
collaborate  with  industry  in  developing 
language  for  proposed  revisions  to  the 
CGMP  regulations.  The  November  1990 
information  document  contained 
suggested  changes  and  additions  to  the 
device  CGMP  regulations  and  was 
mailed  to  all  registered  medical  device 
manufacturers  to  obtain  comment  and 
facilitate  discussion  of  the  changes 
being  considered  by  FDA.  In  response  to 
the  November  1990  information 
document.  FDA  received  42  letters 
containing  comments  on  the  suggested 
changes.  Letters  were  received  from  10 


industry  associations  (including  1 
Canadian  and  1  European  industry 
association).  22  manufacturers  (both 
large  and  small).  2  consulting  firms,  2 
associations  representing  medical 
device  users,  and  members  of  the 
agency's  Device  Good  Manufacturing 
Practice  Advisory  Committee. 

Most  of  the  comments  concerned  the 
proposed  addition  of  design  controls  to 
the  device  CGMP  regulations,  the 
proposed  adoption  of  CGMP  regulations 
that  conform  with  ISO  9001 
specifications  for  quahty  systems,  and 
the  proposal  to  modify  the  critical 
device  requirements  and  meld  the 
requirements  into  the  general  CGMP 
requirements.  The  majority  of  the 
comments  indicated  that  industry  now 
supports  the  conformity  of  FDA's  device 
CGMP  regulations  with  appropriate 
specifications  of  ISO  9001  anci  the 
harmonization  of  FDA's  device  CGMP 
regulations  with  the  EC's  good 
manufacturing  practice  requirements  for 
medical  devices,  EN46001,  which  is 
based  on  ISO  9001. 

Approximately  one-third  of  the  letters 
specifically  expressed  support  for  the 
addition  of  design  controls.  Others 
suggested  changes  in  the  language 
proposed  for  design  controls.  However, 
concerns  were  expressed  about 
retrospective  design  requirements,  the 
economic  impact  of  design  controls,  the 
availability  of  design  data  at  the 
manufacturing  facihty,  and  the 
availability  of  proprietary  or  trade  secret 
information. 

FDA  welcomes  comments  on  the 
proposal  to  apply  design  controls  to  all 
class  in  and  class  n  and  certain  class  I 
devices  and  on  FDA's  proposal  to  make 
the  revised  regulations  effective  180 
days  after  the  date  of  publication  of  the 
final  revised  regulations.  At  that  time  all 
manufacturers  will  be  expected  to  have 
design  controls  established  and 
implemented.  Design  control 
requirements  will  not  be  retroactive, 
although  they  will  apply  to  design 
changes  made  afier  the  effective  date  to 
currently  marketed  products. 

All  documents  required  by  the  CGMP 
regulations  must  be  maintained  at  the 
manufacturing  site  or  other  location  that 
is  reasonably  accessible  to  FDA.  If 
reasonably  accessible  (i.e.,  capable  of 
being  provided  during  the  course  of  an 
inspection),  design  control  records  may 
be  maintained  at  a  facihty  other  than  the 
manufacturing  facility,  e.g.,  the  research 
and  development  (R&D)  facility. 

The  hanaling  of  confidential 
documents  is  addressed  similarly  in  the 
current  CGMP  regulations  in  §  820.180 
and  in  the  proposed  revision  of 
§  820.180.  Trade  secret  information  is 
protected  by  provisions  of  21  CFR  part 


20,  which  exempts  horn  public 
disclosure  trade  secrets  and  commercial 
or  financial  information  that  are 
privileged  or  confidential.  In  addition, 
section  301(j)  of  the  act  (21  U.S.C. 
331(j))  prohibits  the  release  of  trade 
secret  information  except  as  set  forth  in 
that  provision. 

The  economic  impact  of  design 
controls  was  addressed  above  in 
comment  2  of  section  III.A.  of  this 
document  and  is  addressed  in  detail  in 
the  economic  impact  analysis  report 
(Ref.  14). 

Pertinent  comments  received  in 
response  to  the  November  1990 
information  document  are  addressed  in 
section  IV.  of  this  document. 

rv.  Analysis  of  Revised  CGMP 
Regulation  for  Medical  Devices 

Following  is  a  description  of  the 
proposed  revision  of  the  CGMP 
regulation  for  medical  devices  and 
response  to  comments  received  in 
response  to  the  June  15. 1990.  ANPRM 
and  the  November  1990  information 
document.  For  each  section  of  the 
proposed  revision,  references  to  the 
applicable  section  of  the  November 
1990  information  doc\unent  and  the 
requirements  of  ISO  9001  that  have  been 
incorporated  into  the  proposed  CGMP 
regulation  are  provided.  Many  of  the 
comments  resulted  in  changes  in  the 
language  of  the  proposed  regulation. 

A.  General  Provisions  (Subpart  A) 

i.  Scope 

The  scope  of  the  proposed  CGMP 
regulation  is  described  in  proposed 
§  820.1.  It  will  apply  to  methods  used 
in.  and  the  facilities  and  controls  used 
for,  the  design,  purchasing, 
manufactiu«,  packaging,  labeling, 
storage,  installation,  and  servicing  of 
finished  devices  intended  for  human 
use.  This  is  consistent  with  the  scope  of 
ISO  9001.  The  regulation  would  not 
apply  to  manufactiu-ers  of  components 
which  are  not  manufactured  specifically 
for  medical  devices.  However,  device 
manufacturers  must  assess  the  quality 
systems  of  their  suppliers  and  othenvise 
ensure  that  "off-the-shelf  components 
meet  their  specifications  under 
proposed  §820.50. 

ii.  Definitions 

Comments  on  the  November  1990 
information  document  recommended 
adding  a  number  of  terms.  Those  which 
were  pertinent  to  the  proposed  changes 
were  added  to  proposed  §  820.3.  Terms 
presently  defined  in  the  CGMP 
regulation  that  are  omitted  from 
proposed  §  820.3  because  the  proposed 
revisions  render  them  imnecessary  aie; 
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Critical  component,  critical  operation, 
noncritical  device,  and  quality 
assurance. 

Definitions  being  added  to  proposed 
§  B20.3  are:  Complaint,  design  history 
record,  design  input,  design  output, 
design  review,  establish,  executive 
management,  lot  or  batch, 
nonconforming,  production,  quality, 
quality  policy,  quality  system,  record, 
reprocessing,  servicing,  special  process, 
specifications,  validation,  and 
verification. 

Design  review,  nonconforming, 
quality,  quality  policy,  and  quality 
system  are  definitions  taken  from,  or  are 
modifications  of.  definitions  contained 
in  ISO  8402— "Quality  vocabulary" 
(Ref.  12).  The  November  1990 
information  document  suggested  a 
modification  in  the  term  "quality 
assurance"  to  include  the  entire  life 
cycle  of  a  device.  In  the  proposed  CGMP 
regulation,  the  term  "quality  assurance" 
has  been  deleted  and  replaced  with 
"quality  system."  which  applies  to  the 
entire  life  cycle  of  a  device.  "Executive 
management"  is  defined  to  make  it  clear 
which  employees  are  executive 
management.  "Establish"  is  terminology 
from  ISO  9001.  To  avoid  confusion 
concerning  what  is  involved  when  the 
proposed  regulations  require 
manufacturers  to  establish  something, 
FDA  has  defined  it  to  include  defining, 
documenting,  and  implementing. 
"Record"  is  defined  to  make  clear  that 
all  documents  are  records  for 
inspectional  and  recordkeeping 
purposes.  The  remaining  definitions  are 
taken  from  the  current  FDA  CGMP 
regulations  or  are  modifications  of 
definitions  taken  from  other  sources. 

FDA  is  also  proposing  to  modify  the 
existing  definitions  of  a  number  of 
terms.  The  existing  definition  of 
"component"  in  proposed  §  820.3(c)  is 
modified  to  clarify  that  software, 
firmu'are,  labeling,  and  packaging  are 
subject  to  component  controls.  The 
definition  of  "control  number"  in 
proposed  §  820.3(d)  now  includes 
purchasing  to  indicate  that  the  history 
of  purchasing  is  a  part  of  traceability. 
"Critical  device"  is  defined  in  proposed 
§  820.3(e)  in  terms  of  serious  injury, 
rather  than  significant  injury,  to 
conform  with  concepts  in  other  FDA 
regulations,  e.g.,  the  Medical  Device 
Reporting  (MDR)  regulations  in  part 
803.  The  definition  of  "Device  Master 
Record"  has  been  expanded  to  include 
purchasing,  servicing,  and  installation 
records.  1^  definition  of  "finished 
device"  is  clarified  in  proposed 
§  820.3(1)  to  include  a  device  that  is 
intended  to  be  sterile,  but  that  is  not  yet 
steriliTed.  In  proposed  §  820.3(n),  the 
definition  of  "manufacturer"  is  revised 


to  include  designers,  contract  sterilizers, 
specification  developers,  and  initial 
distributors  of  imported  devices. 
Ethylene  oxide  or  other  sterilant 
residues  are  added  to  proposed 
§  820. 3(o)  definition  of  "manufacturing 
material."  The  term  "quality  audit"  in 
proposed  §  820.3(s)  replaces  the  term 
"audit"  in  existing  §  820.3(b)  and  the 
definition  has  been  revised  to 
harmonize  with  ISO  8402. 

7.  Several  comments  on  the  November 
1990  information  document  suggested  a 
definition  for  "quality."  The  proposed 
definition  of  "quality"  in  proposed 

§  820. 3(r)  takes  into  consideration  the 
comments  received  and  has  been 
modified  to  emphasize  that  quality 
means  the  totality  of  safety  and 
performance  attributes  and 
characteristics  that  satisfy  fitness-for- 
use. 

8.  Other  comments  addressed  the 
need  for  a  definition  of  the  term 
"signature"  to  allow  for  kinds  of 
electronic  or  computerized  signatures  or 
identification  in  lieu  of  a  written 
signature.  The  agency  is  currently 
studying  whether  to  adopt  a  definition 
of  electronic  signatures  ror  all  regulated 
industries  that  includes  electronic  or 
computerized  identification,  and  has 
issued  an  ANPRM  on  this  issue  (57  FR 
32185,  July  21,  1992). 

iii.  Quality  system 

FDA  is  proposing  to  revise  §  820.5. 
This  section  of  the  proposed  CGMP 
regulation  incorporates  ISO  9001  4.2 
"Quality  system."  The  term  "quality 
system"  is  used  to  define  a  more 
comprehensive  quahty  program  than 
presently  required  on  the  existing 
CGMP  regulations,  taking  into  account 
the  addition  of  design,  purchasing,  and 
servicing  controls  to  the  CGMP 
regulation.  No  comments  were  received 
on  the  similar  language  in  the  November 
1990  information  docimient. 

B.  Quality  System  Requirements 
(Subpart  B) 

i.  Management  responsibility 

FDA  is  proposing  to  revise  §  820.20. 
The  proposed  requirements  revise  the 
current  requirements  in  existing 
§  820.20  to  emphasize  executive 
management's  responsibility  for 
ensuring  that  an  adequate  quality 
system  is  estabUshed  and  implemented. 
This  section  incorporates  the 
requirements  of  ISO  9001  4.1 
"Management  responsibility." 

Suggested  language  for  proposed 
§  820.20  was  included  in  the  November 
1990  information  document.  Comments 
received  are  addressed  below. 

Proposed  §  820.20(a)  requires  each 
manufacturer's  executive  management 


to  establish  the  firm's  quality  policy  and 
objectives.  Suggested  language  for  this 
proposed  section  was  included  in  the 
November  1990  information  document. 
This  section  incorporates  the 
reouirements  of  ISO  9001  4.1.1  "Quality 
policy."  Proposed  §820. 20(a)  requires 
the  top  or  exfecutive  management  of 
each  manufacturer  to  ensure  that  the 
firm's  quality  policies  and  objectives  are 
defined,  documented,  implemented, 
maintained,  and  communicated  to  all 
employees  whose  work  or 
responsibilities  may  affect  quality. 
Quality  policy  is  defined  in  proposed 
§820.3(v). 

Executive  management  has  the 
ultimate  responsibility  for  ensuring  that 
devices  produced  and  distributed  are 
safe  and  effective.  Moreover,  executive 
management's  commitment  to  the 
quality  system  and  the  communication 
of  that  commitment  to  all  employees  is 
crucial  to  the  success  of  the  quality 
system  (Ref.  13).  FDA's  experience 
indicates  that,  without  such 
commitment  by  management  and 
without  continuous  reinforcement  of 
this  management's  commitment, 
employees  over  time  stop  adhering  to 
quality  system  requirements,  and  die 
effectiveness  of  the  program  erodes.  For 
example,  while  FDA's  CGMP  inspection 
results  reveal  that  most  device 
manufacturers  have  documented  good 
manufacturing  practice  programs, 
because  of  a  lack  of  executive 
management's  commitment  to  the 
program,  or  a  failure  to  communicate 
that  commitment  to  employees  in 
practical  terms,  these  programs 
sometimes  are  not  followed. 

9.  Several  comments  in  response  to 
the  November  1990  information 
document  stated  that  it  was  not 
appropriate  to  make  the  understanding, 
implementation,  and  maintenance  of  a 
quality  policy  a  regulatory  requirement 
and  to  make  executive  management 
responsible  for  implementation. 

FDA  disagrees  with  these  comments. 
Executive  management  has  the  ultimate 
responsibility  for  ensuring  the  quality  of 
all  devices  distributed.  Therefore,  it  is 
appropriate  for  executive  management 
to  set  the  pace  by  establishing  the 
quality  policy  and  maintaining  the 
company's  commitment  thereto.  A 
critical  feature  of  any  successful  quality 
system  is  executive  management's  role 
in  providing  leadership  to  the  quality 
program  (Ref.  13).  Executive 
management  must  lead  the  process, 
demonstrating  a  commitment  to  quality 
through  their  daily  actions  and  working 
to  build  quality  values  throughout  the 
organization.  FDA  beheves  that  through 
training  and  continuous  reinforcement 
of  the  importance  of  the  quality  policy 
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by  executive  management,  employees' 
understanding  of  the  quality  policy  can 
be  achieved. 

The  proposed  amendment  to 
§  820.no(b)  clarifies  that  the 
responsibility  and  authority  for  the 
quality  system  must  be  defined  and 
documented  and  provides  examples  of 
quality  system  activities  for  which 
responsibility  and  authority  must  be 
established.  This  section  also 
establishes  general  verification 
requirements  and  a  requirement  that 
manufacturers  appoint  a  management 
representative  with  authority  over  and 
responsibility  for  the  quality 
system. Suggested  language  for  this 
section  was  contained  in  the  November 
1990  information  document  but  has 
been  revised.  Therefore,  many  of  the 
comments  no  longer  apply  to  the 
language  now  proposed  for  the  section. 
This  section  of  the  proposed  CGMP 
regulation  incorporates  ISO  9001  4.1.2 
"Organization." 

10.  Several  comments  on  similar 
language  that  was  included  in  the 
November  1990  information  document 
complained  that  the  requirement  (in 
proposed  §  820.20(b)(3))  for  a  single 
individual  to  manage  the  quality  system 
at  the  management  level  would  be  too 
restrictive. 

FDA  disagrees  with  these  comments. 
FDA  believes  it  is  imperative  that  one 
management  representative  with  overall 
authority  be  assigned  responsibility  for 
the  quality  system  and  have  access  to  all 
parts  of  the  quality  system. 
Responsibility  and  authority  must  be 
established  at  the  top  management  level 
to  ensure  that  quality  problems  are 
resolved  by  a  person  with  the  ability 
and  authority  to  implement  and  oversee 
a  quality  control  system. 

11.  One  comment  asked  if  the 
management  representative  can  also  be 
responsible  for  other  activities. 

The  management  representative  may 
carry  out  the  proposed  responsibility, 
either  separately  or  in  conjunction  with 
other  functions  and  responsibilities,  as 
long  as  management  effectiveness  is  not 
diminished  and  there  is  no  conflict  of 
interest. 

Proposed  §  820.20(c)  requires  each 
firm  to  assign  a  management 
representative  with  executive  authority 
to  periodically  review  the  quality 
system  to  ensure  its  continuing 
suitability  and  effectiveness.  An 
important  part  of  this  review  is  the 
review  of  the  quality  audit  results. 
However,  management  review 
responsibilities  extend  beyond  review  of 
audit  results  and  include  all  aspects  of 
the  quality  svstem. 

Proposed  language  for  this  section 
was  not  included  in  the  November  1990 


information  document.  This  section 
incorporates  the  requirements  of  ISO 
9001  4.1.3  "Management  review." 

ii.  Quality  audit 

FDA  is  proposing  to  retain  in 
proposed  S  820.22  the  current  CXJMP 
requirements  of  §820. 20(b).  but  it  is 
proposing  to  change  the  title  of  this 
section  from  "Audit  procedures"  to 
"Quality  audit"  to  be  consistent  with 
ISO  9001  and  better  identify  the 
function.  The  term  "quality  assurance 
program"  is  replaced  with  "quality 
system"  wherever  it  appears.  Also  this 
section  states  that  reports  written  to 
document  the  audit  of  suppliers  and 
contractors  are  subject  to  FDA  review 
and  copying.  FDA  needs  access  to  these 
reports  to  determine  compliance  with 
proposed  §  820.50.  Proposed  §  820.22 
contains  the  requirements  of  ISO  9001 
4.17  "Internal  quality  audits." 

iii.  Personnel 

FDA  is  proposing  to  redesignate  the 
requirements  of  CGMP  §  820.25(b)  to 
proposed  §  820.70(d)  because  the  health 
condition  and  hygiene  of  employees  are 
most  pertinent  to  the  production 
process. 

The  general  requirements  of  existing 
§  820.25  on  personnel  and  the  current 
requirements  of  existing  §  820.25(a)  on 
personnel  training  are  being 
incorporated  into  proposed  §820,25. 
FDA  notes  that  training  must  be  more 
than  just  an  administrative  activity.  A 
quality  system  is  no  more  effective  than 
the  people  who  manage  and  conduct  the 
quality  system  activities.  Therefore, 
training  must  be  continuous  and 
appropriate  for  each  employee's  current 
job  function. 

Since  the  proposed  requirements  of 
this  section  are  existing  CGMP 
requirements,  the  suggested  language  for 
proposed  §  820.25  was  not  included  in 
the  November  1990  information 
document.  Proposed  §  820.25 
incorporates  the  requirements  of  ISO 
9001  4.18  "Training." 

In  addition,  FDA  is  proposing  a  new 
requirement  relaUng  to  consultants. 
Over  the  years.  FDA  has  observed  that 
a  surprising  number  of  firms  hire 
consultants  who  have  no  particular 
expertise  in  the  area  in  which  the  firm 
is  seeking  assistance.  Proposed 
§  820.25(c)  addresses  this  problem  by 
ensuring  that  a  consultant's  fitness  for 
the  specific  tasks  for  which  he  or  she  is 
retained  is  considered  and  documented. 
C.  Design  Controls  (Subpart  C) 

To  implement  the  design  validation 
provisions  of  the  SMDA.  FDA  is 
proposing,  in  proposed  §  820.30.  to 
adopt,  as  much  as  practical,  the 


language  of  ISO  9001  4.4  "Design 
control."  Suggested  language  for  this 
section  was  included  In  the  November 
1990  information  document.  As 
discussed  previously  in  more  detail  and 
as  set  forth  in  proposed  §  820.30.  FDA 
is  proposing  to  apply  design  controls  to 
all  class  in  and  class  II  devices  and 
certain  class  I  devices. 

The  quality  of  a  device  is  strongly 
influenced  by  decisions  made  during 
the  design  process.  Design  deficiencies 
will  affect  all  devices  produced  and  are 
progressively  more  expensive  to  correct 
as  development  proceeds  (Ref.  4). 
Therefore,  from  both  cost  and  safety 
standpoints,  FDA  believes  it  is  essential 
that  a  disciplined  design  program  be 
followed  that  will  minimize  the 
possibility  of  error  and  allow  design 
deficiencies  to  be  detected  and 
corrected  as  early  as  possible. 

To  satisfy  the  proposed  design  control 
requirements,  each  manufacturer  will  be 
required  to  establish  a  formal, 
documented  program  to  ensure  that 
design  requirements  are  properly 
established,  verified,  and  translated  into 
design  specifications,  and  that  the 
design  released  to  production  meets  the 
approved  design  specifications. 

12.  Two  comments  on  this  section 
said  that  "Preproduction  quahty 
assurance"  should  be  changed  to 
"Design  control,"  as  used  in  ISO  9001. 

FDA  has  retitled  the  section  "Design 
Controls"  and  has  rewritten  the 
requirements  to  more  closely  align  them 
with  the  specifications  of  ISO  9001. 

The  language  contained  in  the 
information  document  for  proposed 
§  820.30  has  been  simplified  and 
incorporates  the  requirements  of  ISO 
9001  4.4.1  "General." 

13.  Several  comments  received  in 
response  to  the  November  1990 
information  document  expressed 
concern  that  the  costs  of  implementing 
design  validation  would  place  small 
manufacturers  at  a  competitive 
disadvantage. 

FDA  believes  that  manufacturers  of  all 
sizes  benefit  from  adequate  design 
controls.  Under  section  ni.A.  and 
comment  2  of  this  document,  the  agency 
discusses  the  reduced  costs,  time 
savings,  international  comphance.  and 
other  benefits  derivable  fit)m  design 
controls.  An  analysis  of  the  cost  of 
implementing  design  controls  for  large 
and  small  manufacturers  is  also 
provided  in  the  report  entitled 
"Economic  Analysis  of  Proposed 
Revisions  to  the  Good  Manufacturing 
Practices  Regulation  for  Medical 
Devices"  (Ref.  14). 

14.  Several  comments  expressed 
concern  that  FDA  would  not  have  the 
ability  to  separate  the  evaluation  of  the 
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design  process  from  the  actual  device 
design  during  good  manufactiuing 
practice  inspections. 

Ehiring  CGMP  inspections,  the  FDA 
investigator  will  jeview  each 
manufacturer's  design  plan  and  the 
pragram  that  each  manufacturer 
establishes  to  satisfy  the  applicable 
CGMP  regulation  design  control 
requirements.  The  investigator  will 
evaluate  both  the  adequacy  of  the 
methods  and  procedures  and  each  firm's 
compliance  with  these  methods  and 
procediu-es.  Normally,  the  investigator 
will  evaluate  the  process  used  to 
establish,  evaluate,  and  release  the 
finished  design,  rather  than  evaluate  the 
adequacy  of  the  design.  However,  if 
evidence  of  unsafe  or  ineffective  designs 
is  detected  during  good  manufacturing 
practice  inspections,  the  FDA 
investigator  has  an  obligation  under  the 
act  to  investigate. 

Proposed  §  820.30(b)  incorporates  the 
requirements  of  ISO  9001  4.4.2  "Design 
and  development  planning,"  4.4.2.1 
"Activity  assignment,"  and  4.4.2.2 
"Organizational  and  technical 
interfaces."  Many  conmients  received 
on  this  section  of  the  information 
document  no  longer  apply,  because  the 
proposed  requirements  are  a  major 
revision  of  the  suggested  language. 
Pertinent  comments  are  discussed 
below. 

Proposed  §  820.30(b)  requires  each 
manufacturer  to  establish  a  written  plan 
that  is  appropriate  to  the  design,  that 
defines  each  design  activity,  including 
design  verification  points  and  methods, 
and  that  identifies  me  person 
responsible  for  each  activity.  The 
success  of  any  activity  is  dependent 
upon  knov^ing  what  is  to  be  done. 
Therefore,  the  design  process  and  its 
interface  with  other  internal  and 
external  organizational  groups  must  be 
defined  as  much  as  possible  before  the 
design  process  begins.  Effective 
planning  includes  consideration  of 
production  needs,  e.g.,  production 
environment  and  equipment, 
workmanship  requirements,  process 
development,  and  validation. 

Proposed  §  820.30(b)  also  requires 
each  manufactiirer  to  assign  to 
designated  individuals  the 
responsibility,  and  provide  these 
individuals  with  sufficient  authority,  to 
carry  out  the  required  design  control 
activities.  These  individuals  must  be 
quahfied  to  carry  out  their  assigned 
activities  and  must  be  provided  with 
sufficient  and  adequate  resources  to 
carry  out  the  assi^ed  activities. 

In  some  firms,  individuals  outside  the 
design  xmit  may  participate  in  the 
design  program.  When  the  design 
activity  involves  organizations  or  groups 


in  addition  to  the  design  unit, 
organizational  and  technical  interface 
controls  must  be  in  place  to  ensiu-e  that 
needed  information  and  data  are 
transferred  in  a  timely  and  systematic 
manner.  Determinations  that  provide 
the  basis  for  such  controls,  wnich 
should  be  made  during  the  planning 
stage,  include:  What  information  is  to  be 
transmitted;  by  whom,  to  whom,  and  by 
what  means  the  information  is  to  be 
transmitted;  and  what  review  process  is 
to  be  followed  and  what  records  are  to 
be  maintained  for  the  information  that 
is  to  be  transmitted. 

Proposed  §  820.30(c)  has  been  retitled 
"Design  input"  in  response  to 
comments.  The  language  provided  in 
the  information  document  for  this 
section  has  been  substantially 
simphfied.  Proposed  §820. 30(c) 
requires  manufacturers  to  establish 
controls  to  ensure  the  design 
requirements  are  properly  established. 
This  section  incorporates  the  language 
of  ISO  9001  4.4  "Design  input,"  and 
also  specifies  that  the  needs  of  the  user 
must  be  reflected  in  the  design 
requirements. 

Design  input  is  the  design  definition 
phase,  or  the  design  requirements 
definition  phase,  in  which  the  design's 
physical  and  performance  features  or 
characteristics  are  defined.  The  design 
input  is  typically  configured  in  the  form 
of  a  description  of  all  pertinent  design 
requirements,  such  as  physical, 
functional,  environmental,  safety,  and 
regulatory  requirements.  This  phase  also 
includes  the  identification  of 
components  that  require  development 
and/or  analysis, 

FDA  notes  that  the  establishment  of 
labeling  requirements  is  an  important 
element  of  design  input.  When 
establishing  the  design  and  labeling 
requirements,  a  manufacturer  must 
consider  a  variety  of  factors,  including 
the  safety  needs  of  the  users  (e.g., 
operators  and  patients),  the 
environment  in  which  the  device  vdll 
be  used  (e.g.,  in  the  home,  by  a  health 
care  professional,  in  an  operating  suite, 
in  an  emergency  vehicle),  rehability, 
safeguards  against  misuse,  and,  where 
applicable.  maintainabiUty  and 
serviceability.  Adequate  maintenance 
instructions  must  be  provided,  so  that 
the  user  can  maintain  the  device's  safety 
and  effectiveness.  To  ensure 
manufacturability,  this  phase  should 
also  include  the  establishment  of 
manufacturing  requirements.  To  ensure 
that  conformance  to  specifications  can 
be  determined,  this  phase  should 
include  quality  control  requirements. 

15.  Several  comments  stated  that  the 
terms  "Safety  and  effectiveness"  should 
be  deleted  in  favor  of  "Performance" 


because  current  investigational  device 
exemption  and  PMA  regulations 
adequately  address  safety  and 
effectiveness.  The  comments 
maintained  that  FDA  is  prohibited  from 
evaluating  safety  and  effectiveness  as 
part  of  any  CGMP  requirement  dealing 
with  design  controls  because  the 
language  of  section  18  of  the  SMDA, 
which  added  design  validation  to  the 
provisions  of  section  520(f)(1)(A)  of  the 
act.  contained  an  exclusion  that  stated 
"preproduction  design  validation 
(including  a  process  to  assess  the 
performance  •  •  •  but  not  including  an 
evaluation  of  the  safety  or  effectiveness 
of  a  device.)" 

In  response  to  these  comments,  the 
terms  "safety  and  effectiveness"  have 
been  deleted  and  replaced  with 
"intended  use  of  the  device."  However, 
FDA  notes  that  the  CGMP  requirements 
are,  after  all,  intended  "to  assure  that  [a] 
device  will  be  safe  and  effective  and 
otherwise  in  compUance  with  [the  act]" 
(section  520(f)(1)(A)  of  the  act)  and  that 
the  statutory  basis  for  the  CGMP 
requirements  is  not  restricted  to  section 
520(f)  but  encompasses  other  provisions 
concerned  with  safety  and  effectiveness, 
e.g.,  section  515  of  the  act. 

Moreover,  because  issues  of  safety 
and  effectiveness  affect  a  device's  ability 
to  perform  its  intended  use,  FDA's  focus 
upon  the  process  used  to  design  and 
assess  device  performance  does  not 
reUeve  a  manufacturer  of  the 
responsibihty  of  establishing  and 
maintaining  controls  that  set  and  assess 
the  proper  level  of  safety  and 
effectiveness  of  the  design. 
Manufacturers  must  establish  the  level 
of  safety  and  effectiveness  that  is 
commensurate  with  the  intended  use  of 
the  device  and  ensure  that  the  design 
adequately  reflects  these  needs  before  it 
is  released  to  production.  FDA  will 
evaluate  the  adequacy  of  the  controls 
that  manufacturers  have  established  to 
ensure  safety  and  effectiveness  during 
good  manufactiuing  practice 
inspections. 

16.  In  responding  to  the  November 
1990  information  document,  several 
comments  said  that  the  words 
"ambiguous"  and  "incomplete"  should 
be  deleted  from  the  language  suggested 
for  the  design  requirement  that 
specified,  "All  incomplete,  ambiguous, 
or  conflicting  design  requirements 
should  be  resolved  *  *  *."  These  terms 
have  been  deleted  because  FDA 
determined  they  added  nothing  to  the 
requirements.  FDA  intends  that 
manufacturers  should  comprehensively 
document  design  requirements.  In 
accordance  widi  recognized  quality 
assurance  principles,  FDA  expects 


61962 


Ftdaral  fagisto  /  Vol  58.  Na  224  /  Tuesday.  November  23.  1993  /  Proposed  Rules 


design  specification*  to  be  completa. 
clear,  and  consistent  fRef.  4). 

Proposed  §  820.30(d)  will  require 
manufacturers  to  conduct  design 
varification  procedures  appropriate  to 
the  intended  use  of  the  devii;e.  The 
suggested  language  contained  in  the 
November  1990  ioJbnnation  document 
for  this  section  has  been  revised. 
Verification  methods  may  vary  and 
inchide,  among  other  things,  hazard 
analysis,  failure  mode  effects  analysis, 
and  performance  tasting.  The  frequency 
and  extent  of  the  assessments  are  left  for 
each  manufacturer  to  decide,  but  should 
be  based  on  such  factors  as:  The 
intended  use  of  the  finished  device,  its 
complexity,  the  extent  of  innovation 
and  new  technology  introduced,  and  the 
degree  of  standardization.  Verification 
must  inchide  ensuring  the  design  is 
adequate  for  its  intended  use.  This 
includes,  where  applicable,  software 
validation  and  hazard  analysis.  Each 
manufacturer  should  establish  a  design 
process  hierarchy  and  assess  the 
acceptability  of  the  design,  both  during 
the  stages  of  design  development  and 
before  the  design  is  released  to 
production.  A  design  review  should  be 
performed  at  the  conclusion  of  each 
stage  to  evaluate  the  design 
requirements  and  the  capability  of  the 
design  to  meet  the  design  requirements 
and  to  identify  problems  and  propose 
solutions. 

Proposed  §  820  30ff)  requires 
manufacturers  to  document  the  design 
output  and  ensure  the  output  meets 
approved  design  requirements. 
Proposed  §  820.30(f)  was  included  in 
the  November  1990  information 
document.  The  proposed  requirement 
incorporates  the  requirements  of  ISO 
9001  4.4.4  'Design  output."  Design 
output  occurs  at  various  phases  in  the 
design  process,  and  the  proposed  design 
output  roquiren^.ents  are  intended  to 
apply  to  ail  phases  of  the  design 
prccts.s.  The  final  design  output  is  the 
product  of  die  design  process  end 
t^/pically  consists  of  the  final 
component,  manufacturing  material, 
and  device  specificaticas  and  drawings 
88  well  9s  all  instructions,  tottviaie.  and 
procedures  that  V9  used  for  purchasing, 
production,  mstallatioTi,  maintenance, 
and  senjicing.  These  documecU  are 
included  in  the  device  master  record. 

Proposed  320  30(g)  is  a  supplement  to 
ISO  QOni  requirements.  Under  proposed 
§  820.3u'd)(3).  before  devices  are 
released  for  routine  distribution, 
finished  devices  must  be  sampled  from 
the  first  three  production  runs  and 
tested  for  performance  under  actual 
conditions  of  use  or  simulated  use 
conditicms  in  the  eaviionment  or 
simulated  environment  in  which  the 


device  is  expected  to  be  used.  FDA 
considers  this  a  criticai  element  of  the 
validation  of  the  maBufactuhng  process. 
The  requirement  to  conduct  simulated 
use  testing  of  finished  devices  is 
presently  found  in  §  820.160  of  the 
CGMP  regulation  as  part  of  finished 
device  inspections  and  is  being  moved 
to  proposed  §  820  30(d)(3)  because  FDA 
believes  that  simulated  use  testing  at 
this  point  is  more  effective  in  ensuring 
that  only  safe  and  effective  devices  are 
produced.  Manufecturers  must  also 
conduct  such  tests  when  they  make 
changes  that  could  affect  safety  or 
effectiveness  in  the  device  design  or  the 
manufacturing  processes.  The  extent  of 
the  testing  conducted  should  be 
governed  by  the  riskCs)  the  device  will 
present  if  it  fails.  FDA  considers  these 
procedures  essential  for  ensuring  that 
the  manufacturirg  process  does  not 
adversely  affect  the  device  [Ref.  9). 

Manu/:icturer8  may  not  use  prototypes 
developed  in  the  laboratory  or  machine 
shop  as  test  units  to  meet  these 
requirranents.  Prototypes  may  diSw 
from  the  finished  production  devices. 
During  research  and  development, 
conditions  are  typically  better 
controlled  and  personnel  more 
knowledgeable  about  what  needs  to  be 
done  and  how  to  do  it  than  are  regular 
production  personnel.  When  going  from 
laboratory  to  scaled-up  production, 
standards,  methods,  and  procedures 
may  not  be  properly  transferred  or 
additional  manufecturmg  processes  may 
be  added.  Often,  changes  not  reflected 
in  the  prototype  are  made  in  the  product 
to  facilitate  the  manufacturing  process. 
Proper  testing  of  devices  that  are 
produced  using  the  same  methods  and 
procedures  as  those  to  be  used  in 
routine  production  will  prevent  the 
distribution  and  subsequmt  recall  of 
many  unacceptable  medical  devices. 

17.  One  comment  said  that  the  phrase 
"before  releasmg  a  design  to 
production"  in  the  November  1990 
information  document  under  "Design 
verification"  should  be  deleted.  This 
phrase  has  been  deleted  In  proposed 

§  820.30(d)  in  response  to  the  comment 
and  replaced  with  the  language  in 
proposed  §  a20.30(g}. 

18.  Several  comments  objected  to  use 
of  the  term  "worst-case  conditions"  in 
the  November  1990  informatirn 
document.  The  term  has  been  deleted  in 
response  to  the  comments. 

19.  One  comment  stated  that  the 
design  verification  wcrding  imphes  that 
no  production  can  take  place  until  every 
process  and  piece  of  equipment  is  in  the 
final  fbnn  anticipated  fior  fiill-scale 
production.  In  rsspouse,  the  wording  of 
the  proposed  requirsmffiits  for 
simulated  use  testing  has  been  changed 


to  reouire  sampling  and  testing  of  the 
first  three  production  runs.  However, 
samples  must  be  Xaken  frran  devices  thai 
were  produced  using  the  same    ' 
specifications,  production  and  quality 
sys(em  methods,  procedures  and 
equipment  that  will  be  used  for  rootiife 
production. 

20.  One  comment  stated  that  design 
•requirements"  should  be  changed  to 
design  "specifications."  In  drtfting  the 
revisions  to  the  CCMP  regulation,  FDA 
has  adapted  the  definitions  for 
specifications  contained  in  the 
November  1990  information  document. 
ISO  8402  "Quality  vocabulary  '  (Ref. 
12).  A  specificabon  is  a  document  that 
contains  requirements.  Requirements 
thus  make  up  a  specification.  The 
design  "specifications"  contain  the 
"requirements"  for  the  design.  In  this 
respect,  FDA  has  deleted  use  of  the  terra 
"requirement"  in  favor  of  specifications, 
and  has  defined  "Specifications"  in 
proposed  §  820.3(bb). 

Proposed  820.30(h)  is  a  supplement  to 
the  ISO  9001  requirements.  Under 
proposed  §  820.30(h)  a  designated 
individual  must  be  respcnsinle  for 
approving  the  release  of  the  design  to 
production. 

The  remiirements  of  proposed 
§  820.30(i)  incorporate  the  requirements 
of  ISO  9001  4.4,8  "Design  changes." 
Proposed  §  820.30(i)  was  included  in 
the  November  1990  information 
document.  It  requires  manufacturers  to 
document  changes  made  to  tfaa  design 
specifications  during  the  diesign  phase 
and  ensure  that  changes  are  adequate  fbr 
their  intended  use. 

21.  Several  comments  said  that 
maintaining  records  of  design  changes 
would  be  unduly  burdensome. 

FDA  recognizes  tnat  many  design 
changes  are  made  dunng  the  design- 
process,  but  that  not  all  become  part  of 
the  final  approved  design. 
Manufacturers  are  not  expected  to 
maintain  records  of  all  changes 
proposed  during  the  very  early  stages  of 
the  design  process.  However,  all  design 
changes  made  after  di»8ign  review  that 
are  approved  for  incorporation  into  the 
design,  and  those  changes  made  to 
correct  design  defidendes,  must  be 
documented.  The  records  of  these 
changes  create  a  history  of  the  evolutioa 
of  the  design,  which  can  be  invaluable 
for  failure  investigaticn  and  fbr 
fadlitating  the  design  of  ftiture  similar 
products.  Such  records  can  prevent  the 
repetition  of  errors  and  the  development 
of  unsafe  or  ineffective  designs. 

22.  Several  comment*  suggested  tibat 
the  reference  to  clinical  evaluations 
under  "Design  changes."  as  contained 
in  the  November  1990  information 
document,  was  unnecessary  and  should 
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be  deleted.  FDA  has  deleted  the 
reference  to  clinical  evaluations  in 
response  to  these  comments. 

23.  One  comment  recommended  that 
any  reference  to  change  should  be 
eliminated  and  the  focus  should  be  on 
the  validation  of  the  Bnal.  full-scale, 
production  design.  Any  changes  after 
that  time  would  require  documentation. 

FDA  disagrees.  The  safety  and 
effectiveness  of  devices  cannot  be 
proven  by  final  inspection  or  testing. 
Product  development  is  inherently  an 
evolutionary  process.  While  change  is  a 
healthy  and  necessary  part  of  product 
development,  quality  can  be  ensured 
only  if  change  is  controlled  and 
documented  throughout  the 
development  process.  Each 
manufacturer  must  establish  criteria  for 
evaluating  changes  to  ensiu-e  that  the 
changes  are  appropriate  for  its  designs. 

Proposed  §  820.30(j)  requires 
manufacturers  to  maintain  a  record  that 
contains  the  complete  design  history  of 
a  device.  The  proposed  requirement  to 
maintain  a  design  history  record  is  a 
new  requirement  that,  although  not 
specified  by  ISO  9001.  is  necessary  so 
that  manufacturers  can  exercise  control 
and  accountability  over  the  design 
process  and  thereby  maximize  the 
probability  that  the  final  design 
conforms  to  the  design  specifications. 

D  Document  Controls  (Subpart  D) 

Proposed  §  820.40  is  a  revision  and 
clarification  of  existing  §  820.100.  This 
proposed  section  was  not  included  in 
the  November  1990  information 
document.  It  incorporates  the 
requirements  of  ISO  9001  4.5 
"Document  control." 

Under  proposed  §  820.40.  all 
manufacturers  must  establish  document 
controls  to  ensure  the  clear  and  precise 
control  of  all  documents  that  are 
required  by  the  CGMP  regulations. 
These  controls  include  establishing  a 
formal,  documented  system  that  defines 
how  and  by  whom  documents  will  be 
produced,  reviewed,  and  approved,  and 
the  process  to  be  used  for  updating 
documents  and  defining  the 
responsibility  for  the  distribution  and 
maintenance  of  all  required  documents 
and  the  removal  of  obsolete  documents. 

Proposed  §  820.40(a)  was  not 
included  in  the  November  1990 
information  document.  This  section  of 
the  proposed  CGMP  regulation 
incorporates  the  requirements  of  ISO 
9001  4.5.1  "Document  approval  and 
issue."  It  requires  manufacturers  to 
designate  employees  to  review  and 
approve  all  documents  prior  to 
distributing  them.  The  1990  information 
document  suggested  modifying  current 
requirements  in  §  820.100  to  better 


control  document  issuance  and  obsolete 
documents.  These  controls  are  set  out  in 
proposed  §  820.40(b). 

24.  In  response  to  the  November  1990 
information  document,  several 
comments  said  that  all  obsolete 
documents  should  not  have  to  be 
removed,  because  they  may  still  have 
use.  The  agency  disagrees.  If  obsolete 
documents  still  have  use,  they  are  not 
obsolete,  but  may  require 
reidentification. 

25.  Other  comments  said  that  use  of 
the  term  "practical  number"  needs 
interpretation. 

After  reviewing  these  comments.  FDA 
believes  it  is  best  to  delete  the  term,  and 
will  address  the  issue  in  future 
guidelines. 

Proposed  §  320.40(c),  which  requires 
certain  controls  for  specification 
changes,  was  not  included  in  the 
November  1990  information  document 
in  its  present  form.  Reference  in 
proposed  §  820.40(c)  to  adequate 
validation  of  specification  changes  was 
mentioned  in  the  November  1990 
information  document  in  addressing  the 
need  to  qualify  and  validate 
specification  changes.  This  section  of 
the  proposed  CGNff  regulation 
incorporates  ISO  9001  4.5.2  "Document 
changes/modification." 

Proposed  §  820.40(c)  is  a  clarification 
of  §820. 100(a)(2)  and  (b)(3).  Existing 
CGMP  requirements  state  that  the 
device  design  (including  components, 
packaging,  and  labeling)  and  all 
production  and  quaUty  system 
specifications  and  methods  must  be 
documented  (§820.181).  All  changes  to 
these  specifications  must  also  be 
documented  (§  820.100(a)(2)  and  (b)(3)). 
FDA's  review  of  recall  data  indicates 
tliat  many  recells  occur  because  of 
failure  to  validate  specification  changes 
to  ensure  such  changes  are  adequate  for 
their  intended  use  (Ref.  3).  Proposed 
§  820.40(c)  requires  manufacturers  to 
validate  that  changes  are  adequate  for 
their  intended  use  before 
implementation. 

In  addition,  to  ensure  that  each 
manufacturtfr  fulfills  its  responsibility 
under  21  CFR  807.81  or  21  CFR  814.39, 
proposed  §  820.40(c)  contains  a 
requirement  to  consider  the  need  to 
submit  a  510(k)  or  PMA  supplement 
when  significant  changes  are  made  to 
device  or  manufacturing  process 
specifications. 

26.  Several  comments  said  that 
requiring  all  specification  changes  to  be 
validated,  as  was  proposed  in  the 
November  1990  information  document, 
is  overly  burdensome  and  unnecessary. 
The  comments  added  that  not  all 
specification  changes  affect  product 
function. 


In  response  to  the  comments,  the 
requirement  in  this  proposed  section  to 
validate  changes  is  modified  to  require 
that  all  changes  that  may  affect  quahty 
must  be  validated.  Quality  is  denned  in 
proposed  §820. 3{r). 

E.  Purchasing  (Subpart  E) 

FDA  is  proposing  to  replace  the 
requirements  of  §  820.80  with  the 
proposed  Subpart  E — Purchasing 
Controls  and  Subpart  H — Inspection  and 
Testing.  A  similar  proposal  was 
included  in  the  November  1990 
information  document.  Subpart  E 
incorporates  the  requirements  of  ISO 
9001  4.6  "Purchasing." 

The  failure  to  implement  adequate 
component  controls  has  resulted  in  a 
significant  number  of  recalls  due  to 
component  failures.  Most  of  these  were 
due  to  unacceptable  components 
provided  by  suppliers  (Ref.  3).  FDA 
believes  that  the  explicit  addition  to 
CGMP  requirements  of  the  purchasing 
controls  of  ISO  9001  will  provide 
additional  assurances  that  only 
acceptable  components  are  used. 

To  ensure  that  purchased  items  and 
services  conform  to  specificatic   s, 
purchasing  must  be  carried  out  under 
adequate  controls,  including  the 
assessment  and  selection  of  suppliers, 
the  clear  and  unambiguous  specification 
of  requirements  and  tlie  performance  of 
suitable  inspection  and  testing.  Each 
manufacturer  must  establish  an 
appropriate  mix  of  supplier  and 
incoming  controls  to  ensure  that 
purchased  components,  finished 
devices,  and  manufacturing  materials 
are  acceptable  for  their  intended  use. 

The  specifications  for  the  finished 
device  cannot  be  met  unless  the 
individual  parts  of  the  finished  device 
meet  specifications.  The  most  efficient 
and  least  costly  approach  to  ensure  that 
only  acceptable  components,  packaging, 
and  labeling  are  used  is  to  ensure  that 
only  acceptable  components,  packaging, 
and  labeling  are  received.  This  means 
that  only  suppliers  who  can  consistently 
meet  specifications  should  be  used. 
Thus,  proposed  §820.5q{a),  which 
incorporates  ISO  9G01  4!6.2 
"Assessment  of  sub-contractors," 
requires  manufacturers  to  assess  the 
ability  of  suppliers  to  provide 
acceptable  components,  finished 
devices,  manufacturing  materials,  and 
services. 

The  extent  of  the  assessment,  and  the 
type  and  extent  of  control  exercised  by 
the  manufacturer,  are  dependent  upon 
the  significance  of  the  product  or 
service  purchased,  and,  where 
applicable,  upon  the  previously 
demonstrated  capability  and 
documented  performance  of  the 
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supplier.  Selscted  suppliers  alMuld 
have  a  damoiutTstad  capability  to 
jirovide  componants,  finiahad  davices, 
maniifactiiring  materials,  or  servicss 
thai  meet  all  of  tW  needed 
requirements.  Where  it  is  not  practieal 
to  assess  the  capability  of  suppliers  and 
contractors,  manufecturera  must  ensure 
the  adequacy  of  supplied  and  contracted 
components,  finished  devices, 
manufaeturiag  materials,  and  services 
thioogh  traditional  incoming  inspection 
or  testing,  with  the  degree  of  inspection 
and  testing  based  ob  the  intended  use  of 
the  product  or  service. 

27.  Several  comments  stated  that  the 
assessment  of  suppliw/subcontractcr 
requirem-ints.  as  set  forth  in  the 
November  1990  information  document, 
were  too  detailed.  Other  comments 
peinted  out  that  each  manufacturer  does 
establish  its  own  detailed  criteria  for 
supplier  selection  and  should  be  left  to 
do  so  on  its  own.  FDA  has  re\iewed  the 
comments  and  has  reduced  the  detail 
contained  in  the  November  1990 
information  document. 

Another  comment  suggested  that 
quality  is  not  the  only  consideration 
when  selecting  a  supplier.  Although 
FDA  agrees  that  quality  is  not  the  only 
consideration  when  selecting  suppliers, 
it  is  nevertheless  a  crucial  consideration 
and  may  not  be  disregarded. 

Proposed  §  820.50(b)  incorporates  the 
requirements  of  ISO  9001  4.6.3 
"Purchasing  data"  and  spedfies  that 
controls  must  be  established  to  ensure 
that  specificaticns  are  properly 
described  in  the  purchasing 
documentation.  Often,  purchased 
components  do  not  meet  the  required 
specifications  becaute  the  specifications 
provided  to  the  supplier  are  unclear  or 
incomplete.  Ensuring  that  purchased 
components,  finished  devices, 
packaging,  labeling.  m?jiufacturing 
materials,  and  services  meet 
specifications  begins  with  a  clear 
definition  of  requirements.  The 
proposed  regulatio.n  specifies  that 
controls  must  be  established  to  ensure 
that  speritications  are  praperly 
described  in  the  pun:ia5P  or  contract 
documentation. 

28.  Several  comm9.nts.  in  response  to 
the  N'ovember  1990  mfnrmation 
docTimont,  rfiferrea  to  the  nec-d  for 
flexibility  in  re.-.uTing  that  purchasing 
documents  err.' ^in  "data  closrly 
describing  ti-o  U.  m  or  ser/ice  ordered." 
In  response  to  the  com-neDts.  FDA  has 
revised  this  proposP:d  rpquir&mpr.t.  The 
proposed  reqn.rqment  now  scedSew 
that  the  purcha.<.i3g  documents  sheil 
doKcnbe  or,  whm  appropriate,  reference 
pubiir^hed  sta.^d^rd3  or  spedBcations 
fi  r  the  item  or  service  p'irchased. 


29.  Several  ccmmenta  expressed 
concern  that  raondatlng  that  a 
designated  individuAl  review  and 
approve  pwchaaing  dociunents  was 
overly  restrictive  and  («d  not  alknr  for 
computerized  checking. 

In  response  to  the  comments,  the 
requirement  has  been  revised  and  no 
longer  includes  ■  refwvnce  to  ■ 
designated  Lndividual.  Nevertheless, 
because  accountability  is  crucial,  the 
signature  of  the  person  responsible  for 
approving  a  purcha^ng  document  mast 
be  recorded. 


F.  Jdeatification  aad  Tracgability 
ISubpoTtF] 

i.  Identificatiaii  and  traceability 

Proposed  §  820.60  imposes  general 
controls  to  ensure  that  components, 
finished  devices,  and  manufacturing 
materials  are  properly  identified  until 
they  leave  the  manufacturer's  control, 
but  does  not  mandate  traceability  for 
noncriticai  devices.  However,  when  a 
noncritical  device  maauficturor  decides 
to  establish  traceafaility,  tiacaability 
must  be  established  using  cunent. 
acceptable  practices.  i.e.,  identiflcatioa 
such  as  serial  or  control  numbers  must 
be  assigned. 

The  requirements  in  proposed 
§  820.60  were  included  in  the  November 
1990  information  document  and 
incorporate  the  general  requirements  of 
ISO  9001  4.8  Troduct  identification 
and  traceability.'* 

30.  Several  comments,  in  response  to 
the  November  1990  information 
document,  said  that  traceability  should 
be  limited  to  critical  devices.  While 
FDA  was  not  suggesting  that  traceability 
was  required  for  noncritical  devices,  the 
pomt  has  been  clarified  by  placing 
traceability  requirements  for  critical 
devices  under  a  separate  section  in 
proposed  §  820.65. 

ii  Critical  devices,  traceability 

Proposed  §  820.65  retains  traceabihty 
requirements  for  critical  devices  and  is 
a  supplement  to  ISO  900!, 

31.  Several  conmaents  agreed  that  the 
elimination  of  "critical  ccmponent"  was 
overd  je.  but  claimed  that  not  every 
ccmponer-t  requires  trac-eability  even  in 
a  criti.ral  device. 

FDA  does  not  agree  with  these 
comments.  Where  traceability  of 
compcnent^  It  impcrtant  to  jirevent  -Jie 
distribution  of  nonconforming  critical 
devices,  critical  device  manufacturars 
must  maintain  traceability  of 
components  to  a  level  that  wiL"  enable 
the  idenfificatiGn  ci  the  quality  status  of 
sped£c  lets  and  batches  of  ccmpcients, 
so  that  a  problem  component,  cr 
potential  problem  componentj,  can  be 
identified  and  traced  to  the  supplier. 


While  TOA  understands  that 
traceabihty  entails  additional  cost,  if 
reminds  manufactxirers  that,  if  a  product 
recall  is  necessary,  more  devices  would 
be  subject  to  recall  if  lots  of  specific 
devices  are  not  traceable,  with 
assodated  higher  recall  coats  to  the 
manufacturer. 

G.  Productioa  and  Process  Controh 
(Subpart  G) 

i.  Process  control 

Subpart  G— Production  and  Process 
Controls  identifies  the  production 
conditions  and  oontioh  that  must  be 
addressed  when  manufoctuiing  medtcali 
devices.  All  ars  esdsting  CCMP 
requirements.  interpmtaCion  of  GGMP's, 
or  revisions  of  existing  CGMP 
requirements,  some  of  which  are 
relocated  from  other  parts  ot  liu  CGMP 
regulation. 

Proposed  §  820. 70(«}  will  require 
mwiufacturors  to  esteblish  and 
implement  sufficient  and  adequate 
process  controls  to  ensure  that  the 
finished  deirices  meet  spedfications. 
This  is  currwatly  a  mquirmneDt  in 
§  820.100.  No  changes  were  suggested  f» 
the  November  1990  information 
document  for  this  proposed  section; 
therefore,  no  comments  were  received. 
This  section  inoorporatee  ISO  SOGl  4.9.1 
"General."  Written  production  methods, 
procedures,  and  workmanship  criteria 
are  required  where  deviations  from 
device  specifications  could  occur  as  a 
resuh  of  the  absence  of  the?e  production 
process  controls.  The  proposed 
requirements  are  a  clarifiattlon  of  the 
existing  reguirements  in  §820. 100(b) 

Proposed  §  820.70(b)  duplicates 
existing  §  820.46,  except  that  static 
electricity  is  added  to  the  hst  of 
conditions  which  may  require  control. 
Existing  §  820.46  Is  redesignated  as 
proposed  §  a20.70fb)  because  these 
requirements  are  pertinent  to  the 
produc-tion  process.  Because  these 
proposed  requirements  are  existing 
CGMP  requirements,  they  were  net 
included  in  tae  November  1990 
informction  document  and  no 
comments  were  received.  The 
requirements  of  this  section  of  ib-i 
proposad  CG\fP  regulation  are  no? 
contaiDod  m  ISO  9001  and  are  a 
supplement  to  ISO  9001  4.9  "Procfc.^s 
ccntroi. ' 

Proposed  §  820.70(c)  is  a  combinafm 
of  ex;  "tljig  §§  929.25{L)  &r.d  320.56. 
These  r&quireraents  are  redesigna:^:d  ts 
§S20.70(c)  because  they  ana  pertinsnt  io 
lha  production  prot  ess.  This  propofed 
section  was  not  inchided  in  the 
November  13G0  information  docun-.enf 
and.  therefore,  no  comments  wore 
received.  Proposed  §  820.7tr  (d),  (e),  and 
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(f)  are  existing  CGMP  requirements.  The 
requirements  of  this  section  of  the 
proposed  CCMP  regulation  are  not 
contained  in  ISO  9001  and  are  a 
supplement  to  ISO  9001  4.9  "Process 
control." 

The  proposed  requirements  in 
§  820  70(g)  duplicate  existing 
requirements  in  existing  §  820.60,  with 
some  minor  additions.  For  example,  the 
phrase  "adequate  for  its  intended  use" 
and  the  word  "use,"  which  are  not 
contained  in  the  language  of  existing 
§  820.60,  are  used  in  proposed 
§  820.70(g)  to  clarify  that  manufacturing 
equipment  must  be  "adequate  for  its 
intended  use,"  and  to  clarify  that  the 
equipment  must  be  appropriately 
designed  to  facilitate  not  only 
maintenance,  adjustment,  and  cleaning, 
but  also  use. 

The  proposed  requirement  in 
§  820.70(g),  that  manufacturing 
equipment  must  be  adequate  for  its 
intended  use,  was  included  in  the 
November  1990  information  document. 
There  were  no  comments  on  the 
suggested  revision.  The  other  proposed 
changes  were  not  included  in  the 
information  doaunent.  The 
requirements  of  this  section  of  the 
proposed  CGMP  regulation  are  not 
contained  in  ISO  9001  and  are  a 
supplement  to  ISO  9001  4.9  "Process 
control." 

Proposed  §  820.70(h)  is  a  combination 
of  the  C3GMP  requirements  for 
automated  operations  contained  in 
existing  §§820.61  and  820.195.  Such 
operations  must  be  evaluated,  and  when 
necessary,  the  software  validated 
according  to  formal  protocols.  The 
language  of  this  section  was  included  in 
the  November  1990  information 
document.  It  was  also  cited  as  substitute 
language  for  existing  requirements  in 
that  document  which  proposed  deleting 
existing  requirements  to  validate 
automated  systems  in  §820.61  and 
§  820.195.  The  requirements  of  this 
section  are  a  supplement  to  ISO  9001. 

32.  Comments  which  addressed 
proposed  requirements  to  validate 
automated  systems  stated  that  not  all 
software  requires  validation;  for  some 
software,  inspection  and  testing  are 
alternatives. 

FDA  disagrees.  Inspection  and  testing 
are  not  alternatives  to  validation;  they 
are  means  to  accomplish  validation. 
Thus,  inspection  and  testing  may,  in 
some  cases,  be  appropriate  to  ensure 
that  software  is  acceptable  for  its 
intended  use  in  a  production  process. 
Such  inspection  and  testing  should  be 
documented  in  a  written  protocol;  this 
may  accomplish  validation.  However, 
all  software  used  in  production  must  be 


reviewed  for  adequacy  and  properly 
validated  before  use. 

ii.  Special  processes 

FDA  added  proposed  §  820.75  which 
provides  requirements  for  special 
processes  to  clarify  that  process 
validation  is  required  for  many 
processes  and  is  a  CGMP  requirement. 
A  "Special  process"  is  defined  in 
proposed  §820. 3(aa).  Because  the 
results  of  special  processes  cannot  be 
verified  by  inspecting  or  testing  the 
process  results,  special  processes  must 
be  validated  and  carefully  monitored 
during  processing  to  ensure  they  will 
consistently  produce  the  desired  results. 

Although  proposed  §  820.75  was  not 
included  in  the  November  1990 
information  document,  process 
validation  was  discussed  as  a  CGMP 
requirement  in  that  document.  The 
November  1990  information  document 
did  not  use  the  term  "special 
processes,"  as  is  done  in  proposed 
§  820.75,  but  otherwise  described  such  a 
process.  Many  manufacturers  have 
expressed  confusion  as  to  which 
processes  should  be  validated  in  a  given 
manufacturing  process.  FDA  beUeves 
the  clarification  of  validation 
requirements  in  proposed  §  820.75,  in 
conjunction  with  the  definition  of 
"Special  process"  in  proposed 
§  820.3(aa),  will  assist  manufacturers  in 
deciding  which  processes  to  vaUdate. 
This  section  incorporates  the 
requirements  of  ISO  9001  4.9.2  "Special 
processes." 

H.  Inspection  and  Testing  (Subpart  H) 

i.  Inspection  and  testing 

The  requirements  proposed  in 
§  820.80  were  not  included  in  their 
present  form  in  the  November  1990 
information  document  because  they  are 
primarily  existing  CGMP  requirements. 
These  requirements  incorporate  the 
provisions  of  ISO  9001  4.10  "Inspection 
and  testing"  and  are  incorporated  in 
existing  §§  820.20(a)(4)  and  820.80. 

Proposed  §  820.80(a)  wrill  require 
manufacturers  to  formalize  assessment 
methods  and  procedures  and  ensure 
that  they  are  adequate  for  their  intended 
use  and  performed  correctly.  During 
production  there  are  typically  three 
phases  where  inspection,  testing,  or 
verification  should  take  place:  When 
receiving  raw  materials  or  components; 
during  the  manufacturing  process;  and 
prior  to  release  of  the  finished  devices. 
It  is  important  that  each  of  these 
activities  be  controlled  and  the  results 
recorded  in  quantitative  data  to  provide 
objective  evidence  of  the  completion  of 
the  operation.  Manufacturers  must  use  a 
combination  of  in-house  inspection  and 


testing  methods,  validation,  and  process 
control,  to  ensure  conformance  to 
design  and  process  specifications. 
Proposed  §  820.80(b)  contains  basically 
the  same  requirements  as  existing 
§  820.80(a).  This  section  of  the  proposed 
CGMP  regulation  incorporates  ISO  9001 

4.10.1  "Receiving  inspection  and 
testing." 

Each  manufacturer  must  estabUsh  an 
appropriate  mix  of  supplier  and 
incoming  controls  to  ensure  that 
piu-chased  components,  finished 
devices,  packaging,  labeling,  and 
manufacturing  materials  are  acceptable 
for  their  intended  use.  The  proposed 
language  for  this  requirement  will 
provide  manufacturers  some  flexibility 
in  deciding  whether  to  carry  out 
acceptance  procedures  at  the  supplier, 
under  contract,  or  in-house,  or  some 
combination  of  these  approaches. 

The  requirements  in  proposed 
§  820.80(c)  are  now  contained  in 
existing  §§  820.20(a)(2)  and,  820.100 
and  therefore  were  not  proposed  in  the 
information  document.  They 
incorporate  the  provisions  of  ISO  9001 

4.10.2  "In-process  inspection  and 
testing."  Proposed  §  820.80(c)  requires 
manufacturers  to  conduct  in-process 
inspections  and  tests  according  to 
written  procedures  and  to  record  the 
results,  when  the  manufacturing  process 
could  affect  the  product's  quality.  The 
results  must  be  recorded  and 
maintained  in  the  device  history  record. 

Proposed  §  820.80(d)  is  essentially 
identical  to  §  820.160,  except  that  the 
requirement  for  actual  or  simulated  use 
testing  is  being  moved  to  proposed 
§  820.30(g).  and  the  requirement  that 
addresses  sampling  plans  is  moved  to 
proposed  §  820.250.  These  requirements 
were  not  included  in  the  November 
1990  information  document.  FDA 
believes  the  requirement  for  simulated 
use  testing  set  out  in  proposed 
§  820.30(g)  will  be  more  effective  at  the 
end  of  the  design  process  and  following 
changes  to  the  device  and  process.  A 
new  requirement  is  added  to  ensure  that 
all  acceptance  data  are  present  and 
reviewed  before  finished  devices  are 
released  for  distribution.  This  is  a 
clarification  of  the  requirement  in 
§  820.20(a)(1).  Final  inspections  and 
tests  alone  are  not  sufficient  to  ensure 
that  devices  are  manufactured  according 
to  the  requirements  of  the  device  master 
record.  Objective  evidence  must  be 
provided  and  reviewed  before  devices 
are  distributed. 

FDA  proposes  to  remove  existing 
§  820.161  because  these  requirements 
are  now  incorporated  under  proposed 
§§  820.90,  820.100,  and  820.80(d). 

A  proposal  that  existing  §  820.161  be 
relocated  was  included  in  the  November 
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1990  infonnation  document.  No 
comments  specific  to  that  proposal  were 
received,  other  than  the  general 
comments  on  elimination  of  tiie  critical 
device  requirements.  (See  section  m.A. 
of  this  document.)  The  requiroments  of 
proposed  §  820.80(d)  incorpo)ate  ISO 
9001  4.10.3  "Final  inspection  and 
testing." 

Proposed  §  820.80(e)  clarifies  that  all 
inspection  and  test  results  must  be 
recorded  in  the  device  history  record 
and  incorporates  ISO  9001  4.10.4 
"Inspection  test  records."  This  proposal 
was  not  included  in  the  information 
document.  It  is  consistent  with  existing 
§820.184. 


ii.  Inspection  and  test  equipment 

Pioposed  §  820.84  consists  of  existing 
§  820.61.  except  that  proposed  §  820.84 
(d)  and  (e)  are  added  to  ensure  that, 
once  calibrated,  the  integrity  of  the 
equipment  calibration  is  maintained. 
This  section  incorporates  ISO  9001  4.11 
"Inspection,  measuring,  and  test 
eqiiipment." 

The  current  requirement  contained  in 
§  820.61  to  validate  all  automated 
production  and  quality  assurance 
systems  is  being  redesignated  as 
proposed  §  820.70(h),  which  contains  a 
general  validation  requirement  for  all 
automated  processes.  Reference  to 
removing  and  redesignating  validation 
requirements  for  automated  systems  was 
made  in  the  November  1990  information 
document.  Comments  on  this  point  are 
addressed  in  section  IV.G.  of  this 
document  which  discusses  proposed 
§  820.70(h). 

iii.  Inspection  and  test  status 

Proposed  §  820.86  incorporates  ISO 
9001  4.12  "Inspection  and  test  status" 
and  requires  manufacturers  to  identify 
ihe  inspection  and  test  status  of  all 
components,  finished  devices,  and 
manufacturing  materials  at  all  phases  of 
purchasing  and  production.  This 
proposed  section  was  not  included  in 
the  November  1990  information 
document.  It  must  be  possible  to  quickly 
and  clearly  establish  the  inspection 
status  at  any  phase  of  purchasing  and 
production  and,  in  particular,  identify 
those  items  which  do  not  conform  to 
specifications.  This  requirement  is 
already  a  CGMP  requirement  contained 
in  existing  §§  820.80  and  820.100. 

/.  Nonconforming  Components  and 
Devices  (Subpart  I) 

Proposed  §  820.90  is  a  revision  of 
existing  §§820.115  and  820,116  and  sets 
forth  the  requirements  for 
nonconforming  components  and    - 
devices.  Similar  proposed  requirements 
were  included  in  the  November  1990 


information  doomient.  Proposed 
§  820.90  incorporates  the  requirements 
of  ISO  9001  4.13  "Control  of 
nonconforming  product." 

Each  manufacturer's  quality  system 
must  include  controls  that  will  ensure 
that  components,  finished  devices,  or 
manufacturing  materials  that  do  not 
conform  to  specifications  are  not 
inadvertently  used  or  distributed.  This 
section  is  applicable  to  manufactured  as 
well  as  purchased  components,  finished 
devices,  or  manufacturing  materials  and 
returned  finished  devices. 

Purchasing  and  manufacturing 
processes  someti.mes  yield  suspect  or 
defective  items.  In  order  to  ensure  that 
only  acceptable  finished  devices  are 
distributed,  manufacturers  need 
methods  for  preventing  further 
processing,  distribution,  or  installation 
of  nonconforming  components,  finished 
devices,  and  manufacturing  materials. 
The  method  of  identifying  and 
determining  the  disposition  of 
nonconforming  components,  finished 
devices,  and  manufacturing  materials 
will  vary,  depending  upon  the  type  of 
device  produced.  In  all  cases,  the 
methods  and  procedures  used  to 
identify  and  control  nonconformance 
must  be  documented  and  included  in 
the  device  master  record.  The 
investigation  of  nonconforming  items  is 
an  important  part  of  the  quality  system. 
The  results  of  the  investigation  of 
nonconformance  provide  valuable 
information  that  may  be  used  to  prevent 
reoccurrence  of  nonconforming 
components  and  devices.  This  activity, 
if  properly  designed,  can  also  result  in 
cost  savings  to  the  manufacturer  and 
increased  customer  satisfaction. 

33.  With  respect  to  the  investigation 
of  nonconforming  components  and 
finished  devices,  several  comments 
stated  that  an  investigation  is  not  always 
necessary  when  a  nonconforming 
product  is  identified. 

FDA  disagrees.  Unless  the  defect  is 
solely  cosmetic  (e.g..  paint  or  polishing 
defects),  manufacturers  must  investigate 
and  establish  both  the  cause  and  effect 
of  the  defect  or  nonconformance.  If  the 
cause  and  effect  of  nonconformance  is 
already  suspected,  then  the  documented 
investigation  need  only  confirm  the 
cause  and  effect.  When  cause  and  effect 
are  unknown,  documented  investigation 
must  be  conducted  to  the  level 
necessary  to  determine  the  cause  of 
nonconformance  and  the  effect  on 
quality. 

34.  One  comment  said  that  there  are 
numerous  types  of  repair  and  rework 
activities  that  take  seconds  to  perform 
but  would  take  hours  to  write  up. 
FDA  believes  the  proposed  good 
manufacturing  practices  accommodate 


this  comment.  The  recordk.jeping 
requirement  is  intended  to  ensure  that 
nonconforming  components  and 
finished  devices  are  identified  and  not 
distributed  until  they  meet 
specifications.  Each  manufacturer  must 
develop  recordkeeping  sufficient  to 
achieve  this  requirement  that  is 
appropriate  to  the  activity. 

35.  One  comment  asked  if  this  section 
applied  to  the  release  of  nonconforming 
materials  without  repair,  rework,  or 
reprocessing.  When  this  disposition  is 
chosen,  the  manufacturer  must  evaluate 
and  document  the  decision  and  ensure 
that  it  does  not  compromise  the  finished 
device  safety  and  effectiveness. 

/.  Corrective  Action  (Subpart  J) 

The  regulations  set  forth  in  tliis 
proposed  subpart  incorporate  the 
specifications  contained  in  ISO  9001 
4.14  "Correction  Action."  which  are 
implicit  in  existing  §  820.20(a)(3)  and 
(a)(4).  The  ISO  requirements  are 
modified  in  proposed  subpart  J  to  clarify 
that  corrective  action  activities  must  be 
documented  and  to  create  order  in  the 
approach  to  problem  detection  and 
resolution.  Because  proposed  §  820.100 
incorporates  the  current  requirements 
under  §  820.162.  existing  §  820.162  is 
being  removed  from  the  revised  CGMP 
regulations. 

Proposed  §820.100  requires 
manufacturers  to  establish  a  program  for 
the  collection,  correlation,  and 
evaluation  of  internal  and  external 
quality  data  for  the  purpose  of  detecting 
and  preventing  quality  problems.  A 
manufacturer  is  also  required  to  develop 
solutions  to  any  problems  found,  to 
identify,  implement,  verify,  and 
document  corrective  action.  These 
proposed  requirements  were  included 
in  the  November  1990  infonnation 
document  under  the  organization 
section.  Trend  analysis  was  suggested  in 
the  information  document  as  a  means  of 
evaluating  data. 

Proposed  §820.1 00(a)(1)  through 
{a)(5)  require  that  each  manufacturer's 
quality  system  must  include  a 
documented,  systematic  method  for 
identifying  and  eliminating  the  causes 
of  nonconforming  components,  finished 
devices,  and  manufacturing  materials. 
Under  proposed  §  820.100(a)(6), 
relevant  quality  infonnation  must  be 
regularly  reported  to  and  monitored  by 
management.  Management  must 
compare  the  information  with  quality 
objectives  and  identify  opportunities  for 
improvement  in  design,  manufacturing, 
and  the  quality  system. 

36.  Several  comments  objected  to  the 
specification  of  just  one  method  (trend 
analysis)  as  a  quality  assurance  tool.  In 
proposed  §  820.100(a)(1),  the 
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requirement  to  evaluate  data  for 
nonconfoiming  products  is  rewritten  to 
align  with  ISO  9001  and  to  specify  that 
trend  analysis  is  to  be  conducted.  The 
proposed  requirement  specifies  that 
manufacturers  must  analyze  all  quahty 
data,  including  complaint  files  and 
service  reports,  to  detect  systematic 
problems  that  cause  nonconformance 
and  other  quality  problems.  Trend 
analysis  is  not  a  single  analytical 
method.  Rather,  trend  analysis  requires 
a  manufacturer  to  use  an  appropriate 
statistical  methodology  to  determine 
whether  systemic  or  unanticipated 
problems  are  occurring  with  a  product 
or  whether  problems  are  occurring  at  a 
greater  than  anticipated  frequency. 
Trend  analysis  is  the  appropriate 
method  for  conducting  this  analysis. 

K.  Handling,  Storage,  Distribution,  and 
Installation  (Subpart  K) 

i.  Handling 

The  requirements  of  proposed 
§  820.120  are  a  revision  of  existing 
§  820.40.  This  proposed  section 
incorporates  ISO  9001  4.15.2 
"Handling,"  and  was  not  included  in 
the  November  1990  information 
document. 

Each  manufacturer  must  establish,  as 
part  of  the  quality  system,  documented 
controls  that  will  ensure  that  the 
activities  involved  in  the  handling, 
moving,  and  holding  of  components, 
finished  devices,  and  manufacturing 
materials  will  have  no  adverse  effects  on 
these  items.  Controls  shall  include 
provisions  for  preventing  mixups. 

ii.  Storage 

Proposed  §820.122  is  a  combination 
and  revision  of  the  current  storage 
requirements  in  §§  820.80(b).  820.40, 
and  820.150.  This  section  incorporates 
ISO  9001  4.15.3  "Storage"  and  was  not 
included  in  the  November  1990 
information  document.  Proposed 
§  802.122  specifies  that  the  quality 
system  must  include  controls  for  all 
storage  areas  that  are  adequate  to  ensure 
that  the  quahty  of  components,  finished 
devices,  and  manufacturing  materials 
are  not  adversely  affected  during 
devices  storage  and  that  all  deteriorated 
or  rejected  and  nonconforming  items  are 
identified  to  prevent  inadvertent  use. 

iii.  Distribution 

Proposed  §  820.124  is  a  combination 
of  existing  §§  820.150  and  820.151.  The 
present  regulation  requires  only  critical 
device  manufacturers  to  maintain 
distribution  records.  Proposed  §820.124 
requires  all  manufacturers  to  maintain 
distribution  records.  This  section 
incorporates  ISO  9001  4.15.5 


"Delivery."  Proposed  §  820.124  is  a 
revision  of  the  suggested  language  in  the 
November  1990  information  document 
and,  therefore,  some  of  the  comments  no 
longer  apply. 

37.  Most  comments  on  the  November 
1990  information  document  that  are 
pertinent  to  the  revised  language  in 
proposed  §  820.124  were  concerned 
with  the  imposition  of  the  critical 
device  requirement  to  maintain 
distribution  records  upon  all  medical 
devices.  One  comment  suggested 
clarifying  that  control  numbers  are 
required  for  critical  devices  only. 

FDA  believes  it  is  crucial  for  the 
agency  to  have  access  to  distribution 
records  in  order  to  ensure  that 
manufacturers  are  properly  complying 
with  recall  and  complaint  investigation 
requirements,  and  to  ensure  that  all 
defective  devices  are  withdrawn  from 
points  of  use. 

iv.  Installation 

Proposed  §  820.126  is  identical  to 
§  820.152,  except  that  a  requirement  is 
added  for  a  record  to  be  maintained  of 
the  installation  check.  Instructions  and 
procedures  for  installation  must  include 
criteria  for  determining  if  the  installed 
device(s)  is  operating  properly.  A  record 
of  the  installation  check  is  necessary  to 
provide  evidence  that  the  check  was 
made.  This  proposed  re\'ision  of 
§820.152  was  not  included  in  the 
November  1990  information  document 
and  is  a  supplement  to  ISO  9001. 

L.  Packaging  and  Labeling  Control 
(Subpart  L) 

Proposed  subpart  L  consi.sts  of  a 
revision  of  existing  §§820.120  and 
820.121  and  a  duplication  of  existing 
§820.130.- 

i.  Device  packaging 

Proposed  §  820.160  is  identical  to 
existing  §  820.130.  Thus,  this  section 
was  not  included  in  the  November  1990 
information  document.  This  section 
incorporates  ISO  9001  4.15.4 
"Packaging." 

ii.  Device  labeling 

Proposed  §  820.162  is  a  revision  of 
existing  §  820.120  and  includes  the 
proofreading  requirements  of  existing 
§  820.121(b).  The  revision  states  that, 
when  labels  and  other  labeling  are 
proofread,  a  record  must  be  made  of  the 
activity.  A  record  is  necessary  to 
provide  evidence  that  the  labeling  was 
proofread.  The  modification  of  existing 
§  820.120  was  included  in  the 
November  1990  information  document 
and  is  a  supplement  to  ISO  9001^ 

38.  One  comment  said  that  the' 
requirement  to  allow  proofreading 


should  be  expanded  to  allow 
proofreading  of  the  labeling  artwork  or 
specifications,  instead  of  samples.  FDA 
believes  it  is  crucial  that  the  actual 
labeling  is  reviewed  prior  to  use  to 
ensure  that  it  is  accurate.  A  significant 
number  of  recalls  occur  each  year  due 
to  inaccurate  labeling  (Ref.  4). 

iii.  Critical  devices,  labeling 

Proposed  §820.165  is  identical  to 
existing  §  820.121(a).  The  remaining 
labeling  requirements  for  critical 
devices  in  existing  §  820.121(b)  and  (c) 
are  covered  by  other  proposed  sections 
As  mentioned  previously,  existing 
§  820.121(b)  is  being  included  in 
proposed  §  820.162.  Existing 
§  820  121(c)  is  covered  by  the  general 
requirement  of  proposed  §  820.120  that 
requires  labeling  to  be  stored  to  prevent 
"damage,  deterioration,  or  other  adverse 
effects"  such  as  mixups.  Proposed 
§  820.165  was  not  included  in  the 
November  1990  information  document 
and  is  a  supplement  to  ISO  9001. 

39.  Several  comments  said  that  it 
should  be  clarified  that  traceability  or 
control  numbers  are  required  for  critical 
devices  only.  In  response  to  these 
comments,  a  separate  section  is 
provided  for  critical  device 
requirements. 

M.  Records  (Subpart  M) 

The  proposed  requirements  under 
subpart  M  consist  of  revisions  of  the 
existing  subpart  J  of  the  CGMP 
regulation. 

i.  General  requirements 

A  requirement  for  legibility, 
traceability,  and  storage  of  records, 
which  is  not  presently  contained  in 
existing  §  820.180,  is  added  to  proposed 
§  820.180.  All  records  maintained  to 
meet  the  requirements  of  the  CGMP 
regulation  must  be  legible  and  clearly 
identified  as  to  the  entity  to  which  they 
refer  and  must  be  stored  in  a  manner  to 
prevent  deterioration,  damage,  or  loss. 
When  required  under  the  regulation,  the 
records  maintained  must  include 
pertinent  subcontractor  quality  records. 
Backups  are  required  when  records  are 
stored  on  a  computer.  The  remainder  of 
the  requirements  in  this  section  are 
requirements  of  existing  §820.180.  No 
changes  for  this  section  were  suggested 
in  the  November  1990  information 
document.  This  section  incorporates  the 
applicable  requirements  of  ISO  9001 
'  4.16  "Quahty  records."  The 
confidentiality  and  record  retention 
period  requirements  remain  the  same  as 
in  the  existing  CGMP  regulation. 
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ii.  Device  master  record 


Federal  Register  /  Vol    58.  No.  224  /  Tuesday.  November  23.  1993  /  Proposed  Rules 


Proposed  §  820.181  is  revised  to 
reflect  new  documentation  requirements 
and  use  of  the  term  "Quality  system." 
Proposed  §820.181  is  a  supplement  to 
ISO  9001.  Any  changes  made  to  the 
device  master  record  (DMR)  must  now 
be  controlled  as  required  by  proposed 
§820.40.  Documentation  of  software 
de.sjgn  specifications  and  software 
source  code  is  added  in  proposed 
§e20.181(a).  In  proposed  §  820.181(c). 
"quality  system  procedures"  replaces 
the  former  "quality  assurance 
procedures"  and  "verification  checks 
and  verification  apparatus  used" 
replaces  the  former  quality  assurance 
terminology.  Vahdation  protocols  and 
validation  results  must  also  be  included 
in  the  DMR  as  set  forth  in  revised 
§820181(c). 

Documentation  of  installation, 
maintenance  and  servicing  procedures 
in  the  DMR  is  required  under  proposed 
§  820.181(e). 

Existing  §820.182  is  being  removed. 
These  requirements  are  now  being 
covered  by  proposed  §§  820.50  and 
820.184.  The  deletion  of  existing 
§  820.182  was  suggested  in  the 
November  1990  information  document. 
No  comments  were  received. 

iii.  Device  history  record 

The  existing  requirements  of 
§820.184  are  being  revised  to  include  a 
requirement  that  the  actual  labeling 
used  must  be  included  or  its  location 
referenced  in  the  device  history  record. 

Suggested  language  for  the  revised 
device  history  record  requirements  was 
included  in  the  November  1990 
information  document.  The  language  in 
proposed  §  820.184  is  a  revision  of  the 
suggested  language  in  the  information 
document. 

40.  Comments  in  response  to  the 
November  1990  informaUon  document 
said  that  the  requirement  for  specific 
labeling  is  not  necessary  if  the 
manufacturer  complies  with  the  device 
master  record  requirements.  FDA 
disagrees.  Many  recalls  have  occurred 
each  year  due  to  incorrect  labeling  (Ref 
4).  Including  the  specific  labeling  in  the 
device  history  record  and  requiring 
review  of  the  record  will  help  to  ensure 
that  proper  labeling  is  used.  The 
requirements  of  proposed  §820.184  are 
a  supplement  to  ISO  9001.  although 
records  applicable  to  the  device  history 
record  are  required  throughout  ISO 
9001. 

iv.  Complaint  files 

Proposed  §  820.198  sets  out  the 
requirements  for  complaint  files. 
Written  procedures  must  be  provided 


that  describe  the  complaint  handling 
process,  that  specify  the  activities  to  be 
conducted,  and  that  address  all  required 
functions,  including.  Responsibilities, 
recordkeeping,  complaint  investigation, 
and  the  identification  of  events  which 
must  be  reported  under  the  MDR 
regulations  at  part  803.  Proposed 
§  820.198  also  clarifies  that  the 
reauirements  of  §  820.198  apply  not 
only  to  the  device,  but  also  to  the 
packaging  and  labeling  of  a  device.  In 
addition  to  the  current  CGMP 
requirement  to  investigate  complaints 
proposed  §  820.198(b)  clarifies  that 
complaint  investigations  must  include  a 
determination  of  whether  there  was  an 
actual  device  failure,  a  determinaUon  of 
whether  the  device  was  involved  in  an 
injury  or  death,  and  a  determination  of 
the  relationship  of  the  device  to  the 
incident.  These  proposed  clarifications 
were  included  in  the  November  1990 
information  document.  Proposed 
§820.198  is  a  supplement  to  ISO  9001. 
Any  complaint  that  is  also  reportable 
under  part  803  must  meet  all  the 
requirements  of  §803.26.  Firms  that 
receive  complaints  or  reports  from  user 
facilities,  distributors,  or  other  sources, 
that  do  not  contain  all  the  data  or 
information  required  under  part  803  or 
proposed  §820.198  must  contact  the 
reporter  and  either  obtain  the  missing 
data  or  document  why  the  missing 
information  cannot  be  obtained. 
Followup  should  include: 

(1)  Collection,  analysis,  and  testing  of 
defective  devices  or  samples,  whenever 
possible. 

(2)  Failure  analysis  or  other 
evaluation  necessary  to  determine 
assignable  cause. 

(3)  Review  of  the  product's  complaint 
histor>'  for  the  same  or  similar  problems, 
including  any  recent  changes  in  design, 
instructions,  or  production  techniques. 

(4)  Formulation  of  approaches  to 
correct  any  problems  found. 

Proposed  §  820.198  also  clarifies  that 
complaints  subject  to  the  provisions  of 
the  section  may  be  from  any  source. 
While  copies  of  complaints  may  be 
contained  in  other  files,  such  as 
litigation  files,  to  facilitate  processing, 
the  original  information  regarding  the 
complaint  must  be  maintained  in  the 
complaint  file  specified  in  proposed 
§820.198. 

The  language  in  proposed  §  820.198 
also  clarifies  that  the  record  of 
investigation  must  contain  the  results  of 
the  investigation,  including  the 
corrective  action  taken,  and  must 
document  the  reason  for  a  lack  of  a 
reply  to  the  complainant.  This 
information  is  necessary  in  order  to 
show  that  a  proper  investigation  was 
conducted.  In  addition  to  the  name  of 


the  complainant,  the  complainant's 
address  and  phone  number  must  be 
included  in  the  record  of  investigation. 
This  information  is  necessary  to 
facilitate  followup  of  complaints. 
When  the  complaint  involves  a 
manufacturing  site,  a  copy  of  the 
complaint  and  the  record  of  the 
investigation  must  be  transmitted  to  the 
manufacturing  site.  This  is  necessary  to 
ensure  that  the  actual  manufacturer  has 
all  of  the  information  relating  to  the 
complaint. 

41.  Several  comments  in  response  to 
the  November  1990  information 
document  said  that  it  is  not  always 
possible  to  determine  if  there  was  a 
device  failure.  If.  after  adequate 
investigation,  it  is  not  possible  to 
determine  if  a  complaint  involved  a 
device  failure.  FDA  believes  that  the 
actions  taken  by  the  firm  and  the  results 
should  be  recorded  in  the  record  of 
investigation. 

42.  Several  comments  said  that,  as 
worded,  the  language  that  requires  the 
corrective  action  to  be  recorded  implies 
that  every  complaint  will  result  in 
corrective  action. 

FDA  does  not  believe  the  language  in 
proposed  §  820.198  makes  this 
implication.  Each  manufacturer  should 
develop  a  record  for  recording 
complaint  investigations  that  includes 
provisions  for  recording  corrective 
actions.  When  no  corrective  action  is 
taken,  the  reason  must  be  recorded. 
Those  events  that  do  not  require 
corrective  action  may  be  identified  in 
the  written  complaint  processing 
procedures. 

43.  Several  comments  addressed  trend 
analysis.  One  comment  said  that  trend 
analysis  was  good  business  sense.  One 
comment  said  that  trend  analysis  should 
be  added  to  the  audit  requirements; 
another  said  that  trend  analysis  may  not 
always  be  appropriate  and  that  concern 
should  be  oriented  toward  significant 
problems,  not  just  recurring  problems  of 
no  practical  significance. 

FDA  agrees  that  trend  analysis  makes 
good  business  sense,  but  has  deleted 
reference  to  it  in  proposed  §  820.198. 
However,  proposed  §820.100  does 
require  manufacturers  to  conduct  trend 
analysis  of  complaints  and  other  sources 
of  quality  data  to  detect  systematic 
quality  problems.  FDA  notes  that  trend 
analysis  is  the  accepted  method  for 
detecting  systemic  problems,  while  the 
purpose  of  the  quality  audit  is  to 
periodically  evaluate  the  applicability 
and  effectiveness  of  the  quality  system. 
The  evaluation  of  trend  analysis 
procedures  may  be  part  of  the  overall 
audit  evaluation.  Trend  analysis  of 
quality  data  must  be  a  routine  hinction 


Federal  Register  /  Vol.  58.  No.  224  /  Tuesday.  November  23.  1993  /  Proposed  Rules         61969 


of  the  quality  system  and  is  subject  to 
FDA  review. 

44.  With  respect  to  maintaining 
copies  of  complaints  at  the 
manufacturing  site,  when  the  formally 
designated  unit  for  processing 
complaints  is  located  at  a  site  separate 
from  the  actual  manufacturing 
establishment  several  comments  said 
that  only  those  records  of  reviews, 
findings,  and  corrective  actions  that 
result  in  modifications  to  manufacturing 
operations  should  be  maintained  at  the 
manufacturing  site. 

In  response  to  these  comments,  FDA 
is  revising  the  language  relating  to  this 
proposed  requirement  to  state  that 
copies  of  complaints  should  be 
transmitted  to  and  maintained  at  the 
manufacturing  site  when  the  complaint 
involves  the  manufacturing  site. 

N.  Servicing  and  Returned  Devices 
(Subpart  N) 

Proposed  §  820.200  will  require 
manufacturers  who  service  devices  or 
who  authorize  agents  to  service  devices 
to  maintain  service  records  and  written 
procedures  for  implementing  the  service 
activity.  Service  record  data  must  be 
reviewed  for  systemic  problems,  and 
systemic  problems  acted  upon  when 
detected. 

The  quality  system  established  by 
raanufactiuers  who  service  devices  for 
users  must  extend  to  the  servicing 
operation.  Information  contained  in 
service  records  is  an  important  source  of 
device  experience  information  that  may 
be  used  to  detect  systematic  quality 
problems.  Thus,  an  important  part  of  the 
program  must  be  the  maintenance  of 
servicing  records,  the  periodic  review 
and  evaluation  of  these  records,  and  the 
feedback  of  device  problems  into  the 
quality  data  analysis  program  required 
under  proposed  §  820.100. 
Requirements  of  the  quality  system 
which  are  applicable  to  servicing 
include  training,  quality  audit, 
component  and  documentation  controls, 
inspection  and  testing,  nonconforming 
component  and  device  controls, 
measuring  and  test  equipment  controls, 
purchasing,  and  records.  Controls  must 
be  in  place  that  will  ensure  that  serviced 
devices  meet  specifications  and  must 
include  written  procedures  for 
managing  the  sen'icing  activity. 

Suggested  language  for  servicing 
requirements  was  included  in  the 
November  1990  information  document. 
That  language  was  revised  to  arrive  at 
the  language  being  proposed  for 
§  820.200.  This  section  incorporates  ISO 
9001  4  19  "Servicing." 

45.  Several  comments  to  the 
November  1990  information  document 
wanted  to  know  if  the  servicing 


requirements  applied  to  service  and 
repair  at  a  customer's  place  of  business. 
FDA  considers  the  proposed  servicing 
requirements  to  apply  to  any  servicing 
conducted  or  controlled  by  a  finished 
device  manufacturer. 

46.  Several  comments  said  the 
language  that  was  suggested  to  revise 
the  CXiMP  regulation  was  too  detailed 
and  recommended  that  the  ISO  9001 
language  be  used  in  lieu  of  the 
suggested  language.  FDA  agrees  with 
these  comments.  The  language  in 
proposed  §  820.200  is  revised  to 
eliminate  much  of  the  detailed  language 
contained  in  the  November  1990 
information  document. 

As  now  written,  the  requirements  in 
proposed  §  820.200  specify  that  each 
manufactiuer  must  conduct  an  analysis 
of  service  reports  to  detect  systematic 
quality  problems.  When  a  systemic 
problem  is  detected,  or  a  problem  is 
detected  that  involves  a  death,  serious 
injury,  safety  hazard,  or  recxirring 
failure,  that  problem  should  be  treated 
as  a  complaint  and  processed  according 
to  the  requirements  in  proposed 
§  820.198.  When  such  problems  are 
identified,  a  determination  must  be 
made  as  to  whether  the  event  is 
reportable  under  part  803.  Therefore, 
instructions  for  reporting  imder  the 
MDR  regulation  must  be  provided  in  the 
procedures  established  to  manage  the 
servicing  activities. 

O.  Statistical  Techniques  (Subpart  O) 

Proposed  §  820.250  incorporates  ISO 
9001  4.20  "Statistical  Techniques"  and 
states  that,  when  appropriate,  statistical 
techniques  must  be  applied  to  ensure 
the  acceptability  of  process  capabihty 
and  device  characteristics.  The  use  of 
statistical  methods  can  be  beneficial  in 
most  aspects  of  data  collection,  analysis, 
and  application.  They  may  be  used  in 
determining  process  control, 
forecasting,  verification  and 
measurement,  or  assessment  of  quality. 

When  manufacturers  develop 
sampling  plans,  the  plans  must  be 
proven  to  be  statistically  sound  for  their 
intended  use.  In  addition,  sampling 
plans  must  be  periodically  reviewed  for 
adequacy,  especially  when  the  plans  fail 
to  detect  nonconformance.  SampUng 
based  upon  a  statistical  rationale  is  now 
required  by  §§820.81  and  820.160. 

The  requirements  of  proposed 
§  820.250  were  not  included  in  their 
present  form  in  the  November  1990 
information  doamient.  However, 
reference  to  the  requisite  statistical  basis 
for  sampling  plans  was  made  in  that 
document  with  respect  to  the 
acceptance  of  components. 


V.  Statutory  Authority  and  Enforcement 

FDA's  statutory  authority  to  issue 
CGMP  regulations  is  derived  from 
sections  501,  502,  515,  518,  519,  520. 
701.  704,  and  801  of  the  act  (21  U.S.C. 
351,  352,  360e,  360h,  360i,  360j,  371. 
374.  and  381). 

Section  701(a)  of  the  act  authorizes 
FDA  to  promulgate  substantive,  binding 
regulations  for  the  efficient  enforcement 
of  the  act.  Weinberger  v.  Hynson, 
Westcott  &■  Dunning,  Inc.,  412  U.S.  609 
(1973);  see  also  Weinberger  v.  Bentex 
Pharmaceuticals.  Inc.,  412  U.S.  645,  653 
(1973);  National  Assn.  of 
Pharmaceutical  Manufacturers  v.  FDA, 
637  F.2d  877  (2d  Qr.  1981);  NaUonal 
Confectioners  Assn.  v.  Califano,  569 
F.2d  690  (D.C.  Cir.  1978);  National 
Nutritional  Foods  Assn.  v.  Weinberger, 
512  F.2d  688  (2d  Cir.),  cert,  denied,  423 
U.S.  827  (1975).  SecUon  520(f)(1)(A)  of 
the  act,  as  amended  by  section  18(d)  of 
the  SMDA.  specifically  authorizes  the 
agency  to  promulgate  regulations  that 
prescribe,  and  require  conformance  to, 
CGMP  for  the  manufacture, 
preproduction  design  vaUdation. 
packing,  storage,  and  installation  of 
device.  Section  519(a)  of  the  act  (21 
U.S.C.  360i(a))  also  authorizes  the 
agency  to  issue  regulations  requiring  the 
manufacturers  of  devices  to  maintain 
and  provide  records  to  ensure  that 
devices  are  not  adulterated,  misbranded, 
unsafe,  or  ineffective.  FDA's  CGMP 
regulations  for  medical  devices  are 
substantive  regulations  with  the  force 
and  effect  of  law.  United  States  v. 
Undetermined  Quantities  of  Various 
Articles  of  Device  *  *  *  Proplast  II,  800 
F.  Supp.  499,  502  (S.D.  Tex.  1992); 
United  States  v.  789  Cases  *  *  *  Latex 
Surgeons'  Gloves,  799  F.  Supp.  1275. 
1287  (D.P.R.  1992). 

CGMP  regulations  for  medical  devices 
are  enforced  through  sections  301,  302, 
303,  304,  501,  502.  and  801  of  the  act 
(21  U.S.C.  331.  332.  333.  334.  351.  352, 
381).  Section  501(h)  of  the  act  deems  a 
device  to  be  adulterated  if  the  methods, 
facilities,  or  controls  for  the 
manufacture,  packing,  storage,  or 
installation  of  the  device  do  not 
conform  with  good  manufacturing 
practice  requirements  imder  section 
52Q(f)(l)  of  the  act  (Proplast  II,  800  F. 
Supp.  at  503;  789  Cases,  799  F.  Supp. 
at  1285).  Under  section  502(t)(2)  of  the 
act,  a  device  is  deemed  misbranded  if 
there  is  a  failure  or  refusal  to  furnish 
any  material  or  information  required  by 
section  519  of  the  act  respecting  a 
device. 

Section  301  of  the  act  (21  U.S.C.  331) 
sets  forth  prohibited  acts.  Under  section 
301(a)  of  the  act.  the  introduction  of  an 
adulterated  or  misbranded  device  into 
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interstate  commercs  is  prohibited. 
Under  section  301(b)  of  the  ad.  the 
adulteration  or  mishrending  of  a  device 
in  iiiterstafe  comnierce  is  prohibited. 
Under  section  301  (k)  of  the  act.  any  act 
which  results  in  a  device  being 
aduherated  or  misbraaded  after  its 
shipment  in  interstate  connmerce  is 
prohibited.  Section  301fqMl)(B)ofthe 
act  prohibits  the  failure  or  refusal  to 
furnish  any  information  required  by 
section  519  of  the  act. 

Persons  who  conunit  prohibited  arts 
in  violation  of  section  301  of  the  act 
may  be  enjoined  under  section  302(a)  of 
the  act  and  may  be  subject  to  criminal 
prosecution  under  section  303  of  the 
act.  Devices  that  are  adulterated  within 
the  meaning  of  section  501(h)  of  the  act. 
or  misbranded  within  the  meaning  of 
section  502(t)(2)  of  the  ad.  are  subject 
to  civil  sanctions  of  seizure  and 
condemaation  under  section  304(aM2j  of 
the  act. 

In  addition  to  the  criminal  and  cml 
enforcement  actions  mentioned  above 
section  17  of  the  SMDA  added  section 
303(f)  to  the  act  Section  303(0  of  the  act 
provides  that  manufacturers,  importers, 
and  distributors  may  be  subject  to  dvil 
penalties  for  those  violations  of  sections 
519(a)  or  520(f)  of  the  act  that  constitute 
a  significant  orknowring  departure  from 
these  requirements  or  a  risk  to  the 
public  health.  Gvil  penalties  may  not 
exceed  $15,000  for  a  single  violation, 
and  may  not  exceed  Sl.000.000  lor  ail 
such  violations  adjudicated  in  a  single 
proceeding. 

VI.  Envirmunental  Impact 

"Hie  agency  has  determined  under  21 
CFR  25.24  (aKS)  and  (e)(2)  that  this 
action  IS  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is- 
required. 

MI.  Economic  Impact 
A.  Summary 

FDA  has  examined  the  costs  and 
benefits  of  the  proposed  nde  to  revise 
the  CGWP  regulations  covering  medical 
devices  (21  CFR  part  320)  in  accordance 
with  £jc6CTitive  Order  12866  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  The  detailed  data  for  this  analysis 
were  developed  by  ERG,  under  contrsct 
to  FDA,  and  the  fuU  report,  •Economic 
Anaiysjs  of  Proposed  Revisions  to  the 
Good  Manufacturing  Practices 
RegulaUon  for  Medical  Devices. "  is  on 
file  at  the  Dockets  Management  Branch 
(address  above). 


The  objective  of  the  proposed  rule  is 
to  reduce  the  number  of  btabties  and 
injuries  attributable  to  defective  medical 
devices.  The  U.S.  Office  of  Management 
and  Budjjet  a&ks  that  Federal  agrades 
justify  new  regulations  by 
demonstrating  that  the  problem  that  the 
regulation  is  designed  to  correct  cannot 
be  adequately  adcbessed  by  other 
measures.  For  example,  in  some 
circumstances,  private  markets  or 
industry  guidelines  can  be  relied  on  to 
abolish  unwarranted  risks,  hi  this 
instan':e,  PDA  f!nds  that  priT.'afe  market 
incentives  do  not  adequately  reduce  the 
risk  of  design-related  device  failures, 
because  neither  physidans  nor 
consumers  have  all  of  the  information 
needed  to  make  adequate  judgments  of 
product  quality  and  legal  tort  remedies, 
am  slow,  ineffident,  and  extremely 
costly. 

The  proposed  CGMP  reflations  will 
extend  the  manufacturer's  quality 
system  in  several  areas,  including 
design,  purchasing,  and  servicing;  and 
dari^  or  expand  selected  existing 
requirements.  It  %vill  affect  all  medical 
device  establishments  engaged  in  the 
design,  manufadure,  contract 
sterilization,  and  padiaging  of  medical 
devices.  FDA  considered  two  alternative 
leveU  of  coverage  for  the  preproduction 
design  requiremwts  of  the  proposal 
The  first  alternative  was  to  require 
compliance  for  all  medical  devices 
regardless  of  the  potential  public  health 
nsk.  The  second  alternative  was  to 
exempt  about  95  percent  of  the 
manufadurers  of  the  lower  risk,  class  1, 
devices  from  the  preproduction  design 
requirements.  FDA  found  that  the 
benefits  from  subjecting  all  device 
estahlishmenU,  regardless  of  the  dass  of 
device  manufactured,  to  the 
preproduction  design  elements  were  not 
great  enough  to  justify  the  cost.  A 
summary  of  the  detailed  economic 
8naly.9is  of  the  proposed  CGMP 
repulations  is  presented  below 

Based  on  the  ERG  study,  the  total 
annud  increraental  costs  to  the  U.S. 
industry  of  the  proposed  reguJAfion  are 
estimated  to  be  about  SW.S  million. 
Tbe^e  costs  would  be  more  then  ofiiet 
however,  by  benefits  to  public  hedlth  ' 
and  by  economic  benefits  to  the  medical 
device  industry.  FDA  estimates  that  the 
benefits  to  public  health  would  indude 
ever  50  fewer  deaths  and  about  1,150 
fewer  serious  Icjijries  per  year,  which 
are  now  attributed  to  design-reiated 
device  failures.  Studies  on  the  value  of 
a  statistical-life  have  reported  estimates 
ranging  from  51.8  million  to  $3.5 
million. » Assuming  an  eccmoaiic  vahie 
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of  $5  millioii  per  fetality  avoided,  the 
monetary  value  of  sdving  50  lives  each 
year  would  be  $250  million.  Therefore 
the  value  of  the  public  heahh  benefits  ' 
of  preventing  deaths  alone  easily 
exceeds  the  cost  of  ro.mpliance. 
Moreover,  addition^}  economic  benefits 
to  medical  device  estab'ish.Tients  would 
result  from  cost  savings  due  to  fewer 
design-related  produd  recalls,  better 
produd  qijality.  and  greater 
productivity.  In  addition,  medical 
device  estabhshments  exporting  to  the 
EC  would  benefit  fi^m  t)w 
harmonization  of  the  CGMP  regulation 
with  the  ISO  9001  quality  standard. 
Because  the  EC  is  adopting  ISO  9001  as 
a  basis  for  its  medical  device 
manufacturing  quality  system,  the 
harmonization  of  the  two  quality 
requirements  will  eliminate  the  need  for 
device  manufacturers  to  maintain 
different  quahty  systems  for  each 
market. 

FDA  supports  the  ultimate  goal  of 
international  harmonization  of 
standards  and  regulations  governing 
medical  devices  and  the  eventual 
mutual  recognition  of  CGMP 
inspections  between  major  device 
markets.  While  achievement  of  this  goal 
is  still  in  the  future,  the  harmonization 
of  quality  standards  is  an  important  first 
step.  The  Heahh  Industry  Manufadurers 
Assodation  has  stated  that  redprodty 
for  quahty  asjrurance  Inspections  couid 
save  the  medical  device  industry 
milhons  of  dollars  as  well  as  provide 
significant  savings  to  governments.^ 
For  indJviduarestfiWishments.  the 
economic  impad  of  the  regulation  will 
depend  on  a  number  of  fadors.  such  as 
the  level  of  current  compliance,  the  type 
of  activities  performed  at  the 
establishment,  and  the  nature  of  the 
produd.  On  average,  the  smaller 
establishments  will  bear  a  relatively 
greater  economic  burden. 

B.  Industry  Profile 

The  U.S.  medical  device  industrv  is 
among  the  most  competitive  sedors  in 
the  United  States,  h  is  charaderized  by 
a  large  number  of  Innovative  firms, 
many  small,  that  produce  an  extremely 
diversified  range  of  products.  In  1991. 
the  industry's  domef»tic  produdion  was 
approximetely  $33.7  billion  and 
accounted  for  47  5  percent  of  total 
world  medical  device  output.'  Prom 
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1989  to  1992  the  average  annual  growth 
in  medical  device  shipments  was  9.7 
percent  compared  to  an  average  of  less 
than  1  percent  for  all  U.S. 
manufacturing.  The  U.S.  Department  of 
Commerce  projects  continued  growth  in 
medical  device  shipments  of  3  to  7 
percent  through  1997.* 

Exports  are  an  important  factor  in  the 
competitiveness  of  the  domestic 
industry.  In  1991,  exports  were  $7.9 
billion  and  accounted  for  about  23 
percent  of  medical  device  value  of 
shipments,  whereas  imports  were  only 
$4.1  billion  or  about  12  percent  of 
domestic  consumption.'  With  growth  in 
the  domestic  market  for  medical  devices 
projected  to  slow  with  the  advancement 
of  cost  containment  measures,  the 
export  market  would  take  on  even 
greater  importance. 

Firms  in  the  medical  device  industry 
are  heterogeneous.  They  vary  in  size, 
product  type,  product  and  process 
technology,  and  rate  of  new  product 
introductions.  There  are  over  7,000 
medical  device  establishments  involved 
in  the  production  of  approximately 
4,000  different  types  of  devices.  Sixty- 
two  percent  of  these  establishments  are 
very  small  (fewer  than  20  employees), 
while  27  percent  are  of  medium-size  (20 
to  99  employees),  7  percent  are  large 
(100  to  249  employees),  and  4  percent 
are  very  large  (250  or  more  employees). 
(See  Table  1).  These  size  categories  were 
developed  to  reflect  relative  size 
categories  within  the  medical  device 
industry  and  differ  from  the  Small 
Business  Administration  definition  of 
size.  Under  the  Small  Business 
Administration  definition,  almost  all 
establishments  would  be  small.  FDA 
categorizes  devices  by  class  and 
criticality.  Critical  devices  are  defined 
as  any  device  intended  for  surgical 
implant,  to  sustain  life,  or  whose  failure 
under  normal  conditions  could  result  in 
serious  injury  or  death.  The  distribution 
of  affected  establishments  that 
manufacture  or  develop  devices  is 
presented  by  class  and  criticality  in 
Table  2.  Most  of  the  establishments  that 
manufacture,  contract  manufacture,  or 
develop  specifications  produce  class  II 
devices  (71  percent),  while  8  percent 
produce  class  HI  end  21  percent 
produce  class  I  devices.  Only  10  percent 
of  the  BstabUshments  produce  critical 
devices  (a  critical  device  can  be  class  11 
or  class  III). 

The  class  of  devices  manufactured, 
the  extent  of  an  establishment's  current 
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compliance  with  the  proposed  changes, 
the  rate  of  new  product  introductions, 
and  the  size  of  the  establishment  are 
factors  that  affect  the  cost  of  compliance 
for  individual  establishments.  In 
general,  establishments  producing  class 
III  and  critical  devices  are  subject  to 
more  stringent  and  costly  premarket 
review  and  CGMP  requirements  but  are 
also  more  likely  to  be  in  greater 
compliance  with  the  proposed  changes 
to  the  CGMP  regulation.  Also,  larger 
estabhshments  tend  to  have  more  formal 
procedures  and  more  layers  of 
management  than  smaller  ones, 
increasing  the  cost  and  complexity  of 
writing  and  implementing  new 
procedures.  However,  because  of  their 
more  formal  structure,  larger  firms  have 
already  implemented  many  of  the 
proposed  changes  to  the  CGMP 
regulations. 

The  rate  of  new  product  introductions 
has  a  major  effect  on  the  incremental 
costs  of  the  proposed  CGMP  regulation. 
Based  on  a  limited  sample  of  510(k)  and 
PMA  applications,  ERG  estimated  that 
the  average  affected  medical  device 
estabUshment  submits  1.1  new  product 
applications  per  year  (Table  3).  The 
submittal  rate  by  size  of  establishment 
varied  fixim  0.6  appUcations  per  year 
ft-om  small  and  medium-sized 
establishments  to  6.9  applications  per 
year  from  very  large  establishments. 
Because  a  substantial  number  of 
establishments  are  small,  they  remain 
an  important  source  of  new  product 
introductions. 

The  great  diversity  of  this  industry 
makes  it  extremely  difficult  to 
characterize.  Medical  devices  are 
classified  under  one  of  six  Standard 
Industrial  Classification  (SIC)  codes — 
Surgical  and  Medical  Instraments 
(3841);  Surgical  Appliances  and 
Supplies  (3842);'Dental  Equipment  and 
Supplies  (3843);  X-ray  Apparatus  and 
Tubes  (3844);  Electromedical 
Equipment  (3845);  and  Ophthalmic 
Goods  (3851).  However,  many  medical 
devices  are  produced  by  establishments 
whose  primary  classification  is  for 
another  SIC,  such  as  in  vitro  diagnostics 
(SIC  2835).  An  earlier  FDA  study  « 
found  primary  classifications  in  over 
150  different  SIC  codes  for  a  significant 
number  of  manufacturing 
establishments  registered  with  the 
agency. 

C.  Industry  Costs 

ERG  estimated  the  total  annual 
incremental  cost  of  the  proposed 
changes  to  the  CGMP  regulation  at  $84.5 


'Food  and  Drug  Administration.  "Baseline  Data 
on  Medical  Device  Industries  in  the  Census  of 
Manufacturers."  (OPE  Study  53).  1980. 


million.  This  includes  $6.3  million  in 
one-time  costs  that  were  annualized 
over  5  years  at  a  10  percent  discount 
rate.  Table  4  lists  the  most  costly  of  the 
new  requirements. 

Costs  were  based  on  the  incremental 
tasks  each  manufacturer  must  perform 
to  achieve  compliance.  To  develop  these 
estimates.  ERG  assembled  a  team  of 
economists,  industrial  engineers,  and 
other  industry  consultants,  who 
addressed  each  compliance  activity  in 
turn,  first  assessing  the  state  of  current 
practice  and  next  the  level  and  cost  of 
the  needed  additional  tasks.  These 
estimates  take  into  account  the  added 
labor  and  capital  resources  that  would 
be  needed  to  move  from  existing 
compliance  levels  to  new,  more 
stringent  levels  required  under  the 
proposal.  For  the  most  part,  ERG 
determined  that  most  very  large  and 
large  establishments  are  already  in 
compliance  with  many  of  the  new 
requirements  and  thus  would  not 
experience  large  increases  in  costs. 

The  great  majority  of  the  costs  for  all 
size  establishments  will  be  to  establish 
preproduction  design  controls  for  new 
products.  Therefore,  the  more 
innovative  establishments  will 
experience  greater  compliance  costs 
than  the  less  innovative  establishments. 
The  estimated  annual  preproduction 
design  control  costs  total  $62.1  million, 
which  represents  74  percent  of  the  total 
annual  incremental  cost  of  compliance. 
The  most  costly  task  within  the 
preproduction  design  category  is  design 
verification  ($49.2  million),  which 
includes  verifying  design  output.  Other 
costly  tasks  are  design  review  (S6.4 
million),  which  encompasses 
conducting  and  documenting  design 
review  meetings;  design  changes  (S4.0 
million),  which  includes  drawing, 
documenting,  and  maintaining  design 
change  procedures;  and  design  and 
development  planning  (S2.5  million), 
which  includes  drafting  and 
maintaining  standardized  plans  for 
device  design  and  development.  The 
requirement  for  extending  the  quality 
system  audit  to  new  areas  of  production 
such  as  design  and  servicing  ($5.2 
million)  and  establishing  greater 
purchasing  controls  ($7.9  million)  are 
also  relatively  high  cost  items. 

The  projected  average  cost  per 
establishment  (Table  5)  varies 
substantially  across  estabUshment  size 
categories  and  by  product  type,  design 
complexity,  and  innovation  rate.  For 
most  sectors  of  the  medical  device 
industry  (excluding  dental  and 
ophthalmics)  the  average  annual 
incremental  cost  per  establishment  is 
estimated  to  be:  $19,300  for  small, 
$15,800  for  medium,  $27,800  for  large, 
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and  $1 1 .600  for  wry  )arge 
es!abli.<dtinents.  The  dental  and 
ophthalmic  industries  hav«  a  lower  rate 
of  new  product  development  than  other 
device  industries  and.  therefore,  a  lower 
average  cost  of  compliance  ($8,800  per 
e<;tabiishn)ent  versus  $18,700). 

Because  average  current  coirsplianca 
rates  vary  directly  with  esUbiishmeDt 
size  and  the  majority  -f  estabhshmenta 
are  small,  the  largest  share  of  the  costs 
are  incurred  by  small  estabb.shments. 
$50.2  milhon  (59  percent),  while  the 
smallest  share  is  incurred  by  very  large 
establishments,  $3.1  million  (3.7 
percent)  (Table  6). 


D.  Benefits  From  Proposed  Chanaes  to 
the  CG\fP 

The  proposed  changes  to  the  CCMP 
regulation  will  provide  public  health 
benefits  to  medical  device  users  and 
economic  beoefits  to  the  medical  device 
industry.  Based  on  its  review  of  medical 
device  recalls  over  the  past  4  years.  FDA 
has  estimated  that  30  percent  of  all 
medical  device  product  recalls  are  due 
to  inadequate  preproduGtion  design 
controls.  It  is  extremely  difficult  to 
judge  how  many  of  these  recalls  could 
have  been  avoided.  ERG  judged  that  ■ 
majority  would  have  been  prevented  if 
nianufacturers  had  fu)ly  implemented 
the  proposed  CXiMP  design  controls. 

1.  Public  Heaith  Benefits 

FDA  requires  manufacturers  to  submit 
an  MDR  when  their  device  is  associated 
with  a  patient  or  user  death,  serious 
injury,  serious  ilhMes,  or  device 
maihinction.  ERG  used  the  MER 
database  to  estimate  the  public  health 
benefits  of  the  proposed  changes  to  the 
CGMP  regubtion.  There  were  over 
47.000  MDR's  submitted  to  FBA  in 
1991.  FDA  rei-iews  each  report  for  cause 
and  assigns  it  a  code.  An  MDR  is 
considered  dosed  when  the  review  is 
completed.  At  the  time  of  this  report. 
22.674  of  the  1991  MDK&  were  closed. 
Of  these  clos»!d  cases.  FDA  determined 
that  19  perr*rnt  of  the  fataHties  and  23 
percent  of  the  serious  injuries  were 
device- reiatad.  Tbe  b»!k  of  the 
remaining  incidents  v/htk  due  to  user 
problems,  b)«t  also  include  prucedural 
probieirs  arsd  cases  where  '.-auss  could 
not  be  clearly  estnbiis.hed. 

To  ■:  .;i'iiat«  -he  U-tal  number  of  deaths 
and  s-irious  injuries  for  1991  by  c;>use, 
the  MDR's  that  w«jr?  ctil!  open  wore 
tjistribijfsid  acToss  cause  codes  based  on 
l:;o  1983  ttirough  1991  averages.  To 
estimate  the  number  of  deaths  and 
serious  injurlrts  due  to  design-related 
rauses,  ERC,  fis-sumed  that  the  percent  cf 
the  device-rtJated  KiDR's  that  were 
design-.'elated  MDR's  was  tbe  same  as 
that  for  recalls  (30  peitxnt).  Because 


MDR's  are  substantially  underreported  7, 
ERG  made  an  upward  adjustment  in  the 
number  of  MDR's  of  20  percent  for 
fatahties  and  40  percent  for  serious 
injuries.  Based  on  these  assumptions, 
medical  devices  contributed  to  an 
estimated  72  fatalities  and  1,578  serious 
injuries  in  1991  due  to  design-related 
problems  in  dass  U  and  class  ID  devices 
(Table  7). 

To  develop  an  approximate  idea  of 
the  preventability  of  these  hicideDts. 
ERG  convened  a  panel  of  industrial 
engineers  and  regulatory  specialists 
with  extensive  experience  tn  the  design 
of  medical  devices.  Each  panel  member 
evaluated  a  random  sample  of  100 
design-related  recalls.  ERG  found  that 
the  expected  vahte  of  tbeir  judgments 
implied  that  proper  design  cootrols 
would  have  prevented  about  73  percent 
of  these  recalls.  Based  on  this 
preventabihty  ratio.  ERG  caJculated  that 
the  proposal  would  prevent  about  53 
deaths  and  1.150  serious  In^es  per 
year. 

To  verify  the  reasonableness  of  these 
estimates,  FDA  examined  an  ahemabve 
method  of  estimating  the  number  of 
fatalities  caused  by  design-^related 
device  hiltires.  For  this  cakulation.  3 
years  of  design-related  recalls  were 
assumed  to  be  hnked  to  MDR  fatahties 
that  occurred  for  these  devices  1  year 
before  or  3  months  after  the  dale  of  the 
recall.  This  approach,  which  provides  a 
lower-bouiid  estinaate,  because  not  ail 
relevant  fatalities  and  subsequent 
KIDR's  would  occur  during  this  limited 
time  period,  found  that  about  60  deeths 
per  year  were  due  to  design-related 
device  failures.  If  73  percent  of  such 
incidents  could  be  avoided  through 
compliance  with  the  proposed  CGMP 
reguldtiffln,  44  deaths  per  year  would  be 
prevented. 

These  estimates  of  Lhe  public  beetth 
benefits  from  fewer  design-related 
deaths  and  serious  injuries  represent 
roAs  best  projections,  given  the 
limitations  and  uncertainties  of  the  data 
and  assjomptions.  It  should  be  noted 
that  the  failure  of  just  one  widely  used 
devif «  can  cau.se  an  exceptionally  large 
number  of  deaths  and  injiirias.  For 
example  over  oOO  fractures  of  the  Bjorlt- 
ShJiey  CQnvexo-coE':xive  heart  valve, 
with  over  3U0  deaths,  have  been 
reported  since  1980.  Worldwide,  th^tr-j 
are  over  56,000  surviv:rg  recipients  ii 
this  device  and  frectures  still  oc/:;;r  at .» 
rate  of  30  lo  40  per  year. 

Moreover,  the  above  numbers  do  not 
capture  the  q>iality  of  Jjfe  Ic-ssos  to 


'(.enteral  Acratnting  Office,  "Ms>di(al  Iio\Tte« 
Early  Wmain^  is  Hamporad  bv  Sews 
IfedenwportiBg,"  GACWPWKi}-a7-l,  Waatamglaa. 
Ul_*t  ISOo. 


patients  who  experience  less  seveie 
injuries  than  those  r^rted  in  MDR's. 
who  experience  anxiety  as  a  resuh  of 
diagnosis  or  treatioent  with  an 
unrehable  medical  device,  or  who 
experience  inconvenience  and 
additional  medical  costs  because  of 
device  failure. 

Medical  device  mal.*unclions  are 
substantially  more  numerous  than 
deaths  or  injuries  from  device  failures 
and  also  represent  s  cost  to  society. 
Malfunctions  represent  a  loss  of  product 
and  an  inconvenience  to  users  and/or 
patients.  Additionally,  medical  device 
malfunctions  Imrden  medical  personnel 
with  additional  tasks,  such  as  repeating 
treatments,  replacing  devices,  retiuning 
and  seeking  reimbursement  for  failed 
devices,  and  providing  reports  on  the 
circumstances  of  medkal  device 
failures.  No  attempt  was  made  to 
quantify  these  additional  costs. 

2.  Industry  Benefits 

The  medical  device  industry  %vouid 
gain  substantial  economic  benefits  from 
the  proposed  changes  to  the  CGMP 
regulations  in  three  ways:  cost  savir>gs 
from  fewer  recalls,  productivity  gai.os 
from  improved  designs,  and  efficiency 
gains  for  export-oriented  manufacturers, 
who  would  now  need  to  comply  with 
only  one  set  of  ouaUty  standards. 

An  average  of  359  medical  device 
recall  events  per  year  were  reported  to 
FDA  over  the  period  1988  to  1991.  As 
stated  above,  FDA  estimates  that  design- 
related  deficiencies  contributed  lo  30 
percent  of  those  rwcall  events  annually. 
Applying  the  73  percent  recall 
preventability  factor.  ERG  projects  that 
there  would  be  67  fewer  recalls  of  class 
n  and  class  III  devices  each  year  under 
the  proposed  CGMP  regulation  (Table 
8).  Although  substantial  medical  deviix 
recall  cost  data  were  not  available,  ERG 
estimated  that  if  the  cost  and 
distribution  of  medical  device  recalls 
were  similar  to  those  reported  in 
previous  drug  and  device  recall  stiidies. 
the  industry  would  avoid  roughly  $45 
million  worth  of  recall  expensts  per 
year  by  adoplLig  the  new  CGMP 
regiilaiion, 

ERG  also  found  that  the  design 
control  roqit>reiE fin's  in  the  pit3p«*ed 
CCMP  mgulaticn  would  .-equiie 
manufai.lsinjrs  to  integrate  their  d»isign 
aod  production  operations  jnd  that 
most  industry  experts  beJieve  Lhal  this 
change  would  lead  to  better  quality 
products,  more  efficient  eagineenrig, 
lower  manm'acturing  costs,  and  i^sduced 
product  development  time.  Ihese 
savings,  however,  could  not  be 
quantified. 

Still  another  benefit  of  tbe  revised 
regulation  relates  to  the  harmonization 
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of  thp  proposed  CGMP  rule  with  the  ISO 
9001  international  standard.  This 
change  would  especially  benefit  export- 
oriented  establishments,  because  they 
would  need  to  meet  only  one  set  of 
quaiit}'  standards.  The  EC  in  particular 
is  important  because  it  is  second  only  to 
the  United  States  in  market  size  and 
purchases  $3.4  billion  (43  percent)  of 
U.S  medical  device  exports.*  ERG  could 
not  derive  quantitative  measures  of  this 
benefit,  however,  due  to  the  lack  of  data 
regarding  implementation  of  the 
standard  in  the  EC. 

£.  Costs  and  Benefits  if  all  Device 
Classes  Were  Subject  to  Preproduction 
Design  Requirenrtents 

If  all  device  classes  were  subject  to 
the  proposed  design  control 
requirements  the  total  annualized 
compliance  cost  would  increase  from 
$84.5  million  to  $91.3  million  (Table  9), 
solely  due  to  a  $6.8  milhon  increase  in 
annualized  compHance  costs  for  class  I 
devices.  In  contrast,  ERG  estimates  that 
subjecting  class  I  devices  to  the  design 
control  requirements  would  have  no 
expected  impact  on  the  number  of 
fatalities  avoided.  There  would, 
however,  be  108  fewer  design-related 
serious  injuries  (Table  10)  and  11  fewer 
design-related  recalls  (Table  11). 

F.  Economic  and  Small  Business  Impact 

The  abihty  of  medical  device 
establishments  to  pass  on  the  added  cost 
of  the  proposed  changes  will  determine 
their  economic  impact  on  the  industry. 
Under  the  current  medical  care  system, 
the  demand  for  medical  devices  tends  to 
be  price  inelastic  because  they  are  often 
prescribed  by  physicians  and  frequently 
paid  for  by  third  parties.  Thus,  small 
price  Increases  have  not  typically 
prompted  significant  decUnes  in 
industry  sales.  Nonetheless,  competitive 
pressures  would  rise  under  new  health 
care  cost-containment  measures. 
Therefore,  to  examine  the  potential 
effect  of  the  costs  of  comphance  on  the 
industry's  competitive  structure,  ERG 
calculated  the  maximum  impact  on 
industry  average  prices  and  profits, 
using  extreme  scenarios. 

Based  on  the  assumption  that  all  costs 
of  compliance  are  passed  through  to  the 
end  user,  with  no  loss  in  sales  and  no 
offset  for  avoided  recalls  or  other 
industry  productivity  gains,  ERG  found 


that  the  average  increase  in  the  price  of 
medical  devices  would  be  less  than  0.2 
percent.  Estimated  price  increases 
ranged  from  0.06  percent  for  X-ray 
Apparatus  and  Tubes  (SIC  3844)  and 
Electromedical  Equipment  (SIC  3845)  to 
0.24  percent  for  Etental  Equipment  and 
Supplies  (SIC  3843)  (Table  12).  (The 
maximum  price  increase  was  calculated 
using  aggregate  compliance  costs  as  a 
percentage  of  the  value  of  shipments.) 
The  price  increases  calculated  by  size  of 
establishment  suggest  that  small 
establishments  vrAl  be  under  greater 
pressure  to  increase  prices.  The  cost  of 
compliance  represented  an  average  of 
1.8  percent  of  the  value  of  shipments  for 
small  establishments  and  only  0.01 
percent  for  very  large  establishments. 

To  estimate  the  potential  impact  of 
comphance  costs  on  medical  device 
industry  profits,  ERG  calculated  after- 
tax compliance  costs  as  a  percentage  of 
after-tax  income  for  each  medical  device 
SIC  (Table  12).  Again,  no  adjustments 
were  made  for  avoided  recalls  or 
expected  productivity  gains.  If 
manufacturers  have  no  abihty  to 
Increase  prices  to  o^et  the  increase  in 
compliance  costs,  this  estimate 
represents  an  upper  bound  of  the 
potential  effect  on  entity  income.  Under 
these  circumstances,  the  medical  device 
sectors  would  incur  reductions  in  net 
income  ranging  from  about  1  percent 
(SIC  3844  and  3845,  X-ray  Apparatus 
and  Tubes  and  Electromedical 
Equipment)  to  about  3  percent  (SIC  3843 
and  3851,  Dental  Equipment  and 
Ophthalmic  Goods).  ERG  concluded 
that  such  impacts  may  affect  some 
estabhshments'  decisions  to  develop 
new  products  where  expected  profits 
are  marginal  or  highly  uncertain,  but 
judged  that  the  level  of  incremental 
costs  imposed  by  this  regulation  would 
not  substantially  lower  the  innovation 
rate  of  products  with  significant  medical 
benefits. 

In  accordance  with  the  Regulatory 
FlexibiUty  Act;  FDA  has  considered  the 
effect  of  this  action  on  small  businesses 
and  has  determined  that  there  will  be  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  The 
increase  in  costs  is  greatest  for  small 
estabhshments  due  to  the  large  number 
of  small  estabhshments  in  the  industry 
(62  percent  are  small]  and  the  lower  rate 
of  current  compliance  by  small 


establishments.  The  actual  added  cost 
per  establishment  will  vary  by  the 
establishment's  carrent  level  of 
compliance,  complexity  of  product 
design,  product  type,  and  rate  of 
product  innovation.  Small 
establishments  producing  differentiated 
products  or  marketing  to  niche  markets 
may  not  be  at  a  disadvantage  because  of 
their  abihty  to  pass  on  the  added  cost 
of  compliance.  However,  small 
establishments  that  compete  with  larger 
establishments  based  on  price  alone 
would  suffer  a  drop  in  profits  if  they 
ourently  operate  at  a  lower  level  of 
compliance  than  their  competitors.  For 
small  start-up  establishments  that  have 
not  yet  developed  significant  sales 
volume,  regulatory  costs  would  amount 
to  a  substantial  fraction  of  company 
revenues. 

FDA.  through  its  Division  of  Small 
Manufacturers  Assistance  has  a  number 
of  programs  designed  to  assist  small 
businesses.  The  Division  of  Small 
Manufacturers  Assistance  provides 
guidance  materials,  regional  seminars 
and  technical  assistance  that  can  help 
small  businesses  with  their  compliance 
activities.  In  addition,  FDA's  decision  to 
exempt  the  majority  of  class  I  device 
manufacturers  from  preproduction 
design  requirements  decreases  the  cost 
of  compliance  by  $6.8  million  and 
minimized  the  potential  burden  on 
small  estabhshments  that  manufacture 
class  I  devices.  About  60  percent  of  that 
$6.8  milhcn  would  have  been  borne  by 
small  establishments. 

In  summary,  FDA  concludes  that  the 
$84.5  milUon  annual  incremental  cost  to 
comply  with  the  proposed  changes  to 
the  CGMP  regulation  would  be 
substantially  offset  by  significant 
savings  from  avoided  recalls  and  more 
importantly,  the  avoidance  of  deaths 
and  serious  injuries  due  to  design- 
related  device  failures  or  malfunctions. 
FDA's  estimate  of  pubhc  health  benefits 
includes  the  prevention  of  about  53 
deaths  and  1,150  serious  injuries 
annually.  In  addition,  estabhshing 
preproduction  design  controls  would 
result  in  better  designed  and  higher 
quahty  devices  and  fewer  device 
malfunctions  or  failures  would  reduce 
the  inconvenience  and  expense  of 
repetitive  treatments  or  diagnoses. 
These  pubhc  health  benefits  exceed 
industry's  cost  of  comphance. 


■  Health  Industry  Manufartuiarg  Association, 
"The  Global  Medical  Device  Report:  Market*  for 


Health  Care  Technology  Products,"  vol.  I, 
Washington,  DC,  1992. 
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Table  1.— Distribution  of  Affected  ESTABLiSHMErrrs  by  Employment  Size 


Type  of  establishment 


Manufacturer 

Contract  manufacturer .. 
Specification  developer 

Repacker/relal>eler  

Contract  sterilizer 


Total 


Total' 


5,415 

419 

541 

828 

34 


7,237 


Emptoyment  size' 


Small  (1- 
19) 


3,323 

257 

352 

538 

22 


4,492 


Medium 
(20-99) 


1,414 

109 

162 

248 

10 


1,943 


Large 
(100-249) 


415 

32 

27 

41 

2 


from^p"rilSJrni°^"'  "'^''*™'°"  ^  """"^  ^'^-  '^'  '^^^^  ^  ^^^  '^  Percent  not  required  to  register  and  6 
*ERQ,  Section  3. 


517 


Very  large 
(^250) 


265 

20 

0 

0 

0 


285 


percent  exempt 


Tables-Distribution  of  Establishments  by  Highest  Class  of  Medical  Device  Manufactured 


Type  of  establishment 


Manufacturer 

Contract  manufacturer  . 
Specification  developer 


Total 


Total' 


5.415 
419 
541 


6,375 


Class  2 


I 


1,137 

88 

114 


1,339 


II 


3,844 
297 
384 


4,525 


433 
33 
43 


510 


Noncritical 


4,873 
377 
487 


'  Includes  rtianufacturing  and  product  development  establishments  only 

2  The  EvoMng  Medical  Device  Industry  1976  through  1984.  OPE.  FDA  (OPE  study  74) 

Note:  Totals  may  not  add  due  to  rounding.  .         y     <^  oujuy  ih,. 

"'"^^'-E  3.— Annual  Number  of  510(K)  and  PMA  Submissions  Per  Establishment 


5,737 


Critical 


541 
42 
54 

637 


Average  number  of  product  submissions 

Number  of  affected  establishments .""Z""..".".l" 

Average  number  of  510(k)  and  PMA  submissions  per  MteWishmerrt 


Total 


'6,317 

2  5,956 

1.1 


Employment  size 


Small 
(1-19) 


2,264 

3,675 

0.6 


Medium 
(20-99) 


885 

1.576 

0.6 


Large 
(100-249) 


1.342 
442 
3.0 


Very  large 
(^50) 


1,826 
265 
69 


'  Number  includes  50  percent  of  PMA  supplements 
di^JS.  '^'^'  °*  "«""facturers  and  the  number  of  specification  developers  that  wouW  Incur  design  costs  associated  with  new  product  intro- 
Source:  ERG.  Section  3. 


Table  4.— Total  Compliance  Costs  by  Most  Costly  Incremental  Tasks 

1$  millions] 


Incremental  tasks 


Preproduction  design: 

Design  veriflcatton 

Design  review 

Design  changes 

Design  and  development  planning 
Other 

Quality  audit 

Purchasing  controls 

Management  review 

Conective  action 

All  remaining 


One-time 
annualized ' 


Total  of  proposed  regulation 


NA 
NA 
0.1 
0.9 

0.5 
0.6 
NA 
0.9 
3.3 


6.3 


'  One-tirne  cMts  annualized  over  5  years  at  discount  rate  of  10  percent 

Notes:  NA  =  Not  Applicable:  Totals  may  not  add  due  to  rounding;  Source:  ERG.  Section  4. 


Annual 


Labor 


19.7 
6.4 
3.9 
1.6 

4.7 
4.7 
2.2 
0.3 
2.0 


Nonlabor 


45.5 


Total 
annualized 


29.5 
NA 
NA 
NA 

NA 
2.6 
NA 
NA 
0.5 


32.6 


49.2 
6.4 
4.0 
2.5 

5.2 
7.9 
2.2 
1.2 
5.9 


84.5 
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Table  5.— Total  Annualized  ^  Average  Costs  Per  EsTABLfSHMENT  by  Employment  Size 


EstabUshmem  employment  size 


Small  (1-19) 

Medium  (20-99)  ... 
Large  (100-249)  ... 
Very  large  (2  250) 
All  establishments 


'  One-time  costs  annualized  over  5  years  at  discount  rate  of  10  percent 
Source:  ERG,  Section  6. 


Medical  and  sur- 
gtcaj  instruments, 

x-ray,  and 
electrornedical  de- 
vice Industries 
(SIC  3841,  3842. 
3844,  and  3845) 
(doHars) 


19,300 
15.800 
27,800 
11,600 
18,700 


Dental  ar>d  optv 

thalmic  industnes 

(SIC  3843  and 

3851)  (dollars) 


7,700 

8,700 

16,300 

11,600 

8,800 


TABLE  6.— Total  Annualized  Costs  by  Size  Category 

[$  millions] 


Establishment  size 


Smttl(1-19)  

Medium  (20-99) ... 
Large  (100-249)  .. 
Very  large  (i  250) 
All  establishments 


1  One-time  costs  arvuialized  over  5  years  at  discount  rate  of  10  percent 
Notes:  Totals  may  not  add  due  to  rounding;  Source:  ERG,  Section  4. 


One-time 
annualized  ^ 


3.2 

2.0 
0.7 
OS 
6.3 


Annual 


Labor 


26.0 

11.3 

5.8 

2.5 

45.6 


Nonlabor 


21.0 
7.7 
38 
01 

32.6 


Total 
annualized 


50.2 
21.0 
10.2 
31 
84.5 


Table  7.— Number  of  Design-Related  Reports  and  Estimated  Avoided  Deaths  and  Serious  Injuries 


Number  in  1991  

Device-related  

Design-related'  

Adjusted  total  number  of  design-related  MDR's* 
Number  avoided 


Fatalities 


Class  II 


551 

124 

37 

45 

33 


Class  III 


482 
76 
23 
27 
20 


Total 


1,033 

200 

60 

72 

53 


Serious  injunes 


Class 


4,269 
538 
161 
226 
165 


Class  III 


12,175 

3,214 

964 

1,350 

984 


'  Assumes  30  percent  of  device-related  MDR's  are  design-related,  based  on  FDA  recall  data. 

»Total  number  of  fatalites  and  injurtos  increased  by  20  and  40  percent,  respectively,  to  adjust  for  underreoortina 

Stxifce:  ERG,  SectKxi  5.  r  /  j  k"     »• 

Table  8.— Number  of  Avoided  Design-Related  Recall  Events  by  Class  of  Device 


Total 


16,444 
3,752 
1,126 
1.576 
1,149 


I  .. 

II  . 
til 


Device  Class 


All  devices 


Average  number 

of  design-re'ated 

recaU  events ' 


Numljer  ot  avoid- 
ed desigr>- re  rated 
rerall  events  ' 


16 
79 
12 


107 


NA 

58 

9 


67 


'  Office  of  ConrjpjiarKM  and  Surveillance,  CDRH. 

*  ERG  estimates  based  on  random  sample  of  recent  design-related  recalls. 

Table  9.— Total  Annualized  i  Cost  by  Device  Class  for  Proposal  and  Alternative 

[$  millions] 


Device  class 


Class  I . 
Class  II 
Class  III 


Proposal 


Annualized 
costs 


5.2 

71.4 

7.9 


Percent 
of  total 


6 

85 
9 


Alternative 


Annualized 
costs 


11.9 

71.4 

7.9 


Percent 
Of  total 


13 

78 

9 
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TABLE  9.-T0TAL  ANNUALIZED  1  COST  BY  DEVICE  CLASS  FOR  PROPOSAL  AND  ALTERNATIVE-Continued 

[$  millions] 


Device  dass 


Total 


Proposal 


Annualized 
costs 


845 


Percent 
of  total 


100 


Alternative 


Annualized 
costs 


91.3 


Percent 
of  total 


s2?rce  Trg^'^wm''**'  °^*'  ^  ^®*"  **  discount  rate  of  1 0  percent 

TABLE  10.-NUMBER  OF  DESIGN-RELATED  REPORTS  AND  ESTIMATED  AVOIDED  DEATHS  AND  SERIOUS  INJURIES  WHEN 

All  Devices  Are  Subject  to  Design  Controls  ">wu"it5>  when 


100 


Number  in  1991  

Device-related 

Design- related '   

Adjusted  total  number  of  design- 
related  MDR's2  

Number  avoided  


Fatalities 


Class  I 


38 

1 

<1 

<1 

<1 


aass 


551 

124 

37 

45 
33 


Class 


482 
76 
23 

27 

20 


Total 


1,071 

201 

60 

72 

53 


Serious  injuries 


Class  I 


1,092 
355 

106 

148 
108 


Class 


4,269 
538 
161 

226 
165 


Class  III 


12,175 

3,214 

964 

1,350 
984 


Total 


17,536 
4,107 
1,232 

1,725 
1,257 


j^ill^®*  2°  P®,^«"1°*  device-related  MDR's  are  design-related,  based  on  FDA  recall  data 

3Total  number  of  fatal-tes  and  injuries  increased  by  2olnd  40  peVSeTreTpTSJelMo  Xsi  for  underreporting. 

TABLE  11. -NUMBER  OF  AVOIDED  DESIGN-RELATED  RECALL  EVENTS  BY  CLASS  OF  DEVICE  WhEN  ALL  DEVICES  ARE 

Subject  to  Design  Controls 


Device  dass 


'  Office  of  Compliance  and  Surveillance,  CDRH 

So?r?e^  erg!  Se^t^V"  '^"*^  """^'^  °'  '^^*  design-related  recalls. 


Average  number 
of  design-related 
recall  events  ^ 


Number  of  avoid- 
ed design-related 
recall  events  2 


TABLE  12.-MAXIMUM  POTENTIAL  IMPACT  ON  PRICE  OR  PROFITS  BY  INDUSTRY  AND  EMPLOYMENT  SiZE 


3841 
3842 
3843 
3844 

3845 
3851 
All 

Establishment  size: 

Small  (1-19) 

Medium  (20-99) 
Large  (100-249) 
Very  large  (^50) 
All  


Industry 


Surgical  and  medical  instalments 
Surgical  appliances  and  supplies  . 
Dental  equipment  and  supplies  .... 

X-ray  apparatus  and  tubes 

Electromedical  equipment  

Ophthalmic  goods 


Total  annualized 

compliance  costs 

as  a  percentage  of 

shipments 


After-tax  compli- 
ance costs  as  a 
percentage  of 
after-tax  income 


Notes:  NA=not  available;  Source:  ERG,  Section  5. 


0.15 
0.18 
0.24 
0.06 
0.06 
0.20 
0.15 

1.78 
0.23 
0.11 
0.01 
0.15 


2.41 
2.29 
3.02 
1.10 
0.88 
3.00 
2.11 

NA 
NA 
NA 
NA 
t-lA 


Vni,  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  The  title,  description,  and 
respondents  of  the  information 
collection  are  shown  below  with  an 


estimate  of  the  annual  recordkeeping 
burden. 

Title:  Medical  Devices.  Current  Good 
Manufacturing  Practice  Regulations. 
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Proposed  Revisions,  Request  for 
Comments. 

Description:  FDA  is  proposing  to 
revise  the  CGMP  regulations  for  medical 
devices  in  part  820.  Changes  proposed 
include  revisions  that  would:  Replace 
quality  assurance  program  requirements 
with  quality  system  requirements, 
including  design,  procurement  and 
servicing  controls;  eliminate  critical 


component  and  critical  operation 
terminology;  expand  procedures  for 
device  feilure  and  complaint 
investigations;  clarify  requirements  to 
qualify,  verify,  and  vaUdate  processes 
and  changes;  and,  clarify  requirements 
to  evaluate  quality  data  and  correct 
quality  problems.  Through 
reorganization  and  modification  of 
terms,  the  revised  CGMP  requirements 


for  medical  devices  are  compatible  with 
specifications  for  quaUty  systems 
contained  in  international  quality 
standards,  ISO  9001/EN  29001,  "Quality 
Systems  Part  1.  Specification  for  design/ 
development,  production,  installation 
and  servicing." 

Description  of  Respondents: 
Businesses  or  other  for-profit  and  small 
businesses  or  organizations. 


Estimated  Annual  Burden  for  Recordkeeping 


Part 


Annual  no.  of  rec- 
ordkeepers 


Annual  hours  per 
recordkeeper 


Total  record- 
keepirtg  hours 


820 


P 


7,237 


55.880842 


404.410 


Under  0MB  information  collection 
No.  0910-0073,  an  estimated  375,266 
burden  hours  have  already  been 
approved  for  21  CFR  part  820.  The 
information  requirements  contained  in 
this  proposed  rule  will  add  463,128 
hours  to  the  burden  estimate. 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act,  FDA  is 
submitting  to  0MB  a  request  that  it 
approve  these  information  collection 
requirements.  Organizations  and 
individuals  desiring  to  submit 
comments  for  consideration  by  0MB  on 
these  information  collection 
requirements,  should  direct  them  to 
FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  rm. 
3001,  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  Washington,  DC  20503, 
Attn:  Desk  Officer  for  FDA. 

IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  ISO  9001/EN  29001  "Quality 
Systems  Part  1.  Specification  for  Design/ 
Development,  Production,  Installation, 
and  Servicing,"  International 
Organization  for  Standardization,  1987. 

2.  "Suggested  Changes  to  the  Medical 
Device  Good  Manufacturing  Practices 
Regulation  Information  Document 
November  1990,"  FDA,  Center  for 
Devices  and  Radiological  Health, 
Rockville,  MD  20857,  Docket  No.  90N- 
0172. 

3.  "Device  Recalls:  A  Study  of  Quality 
Problems,"  FDA,  Center  for  Devices  and 
Radiological  Health,  Rockville,  MD 
20857,  HHS  PubUcation  FDA  90-4235, 
January  1990. 

4.  "Preproduction  Quality  Assurance 
Planning;  Recommendations  for 


Medical  Device  Manufactiu-ers,"  FDA, 
Center  for  Devices  and  Radiological 
Health,  Rockville,  MD  20857,  HHS 
Pubhcation  FDA  90-4236,  September 
1989. 

5.  "Software  Related  Recalls  for  Fiscal 
Years  FY  83-FY  91,"  FDA,  Center  for 
E>evices  and  Radiological  Health, 
Rockville,  MD  20857,  May  1992. 

6.  "FDA  Medical  Device  Regulation 
From  Premarket  Review  to  Recall," 
Office  of  Inspector  General,  Washington, 
DC,  HHS  Publication  OEI  09-90-00040, 
February  1991. 

7.  Letter  from  American  Cyanamid 
Company  to  Dockets  Management 
Branch  (HFA-305),  in  response  to 
Docket  No.  90N-0172.  February.  28, 
1991. 

8.  Letter  from  XRE  Corporation  to 
Dockets  Management  Branch  (HFA-305) 
in  response  to  Docket  No.  90N-0172, 
August  16, 1990. 

9.  "Guideline  on  General  Principles  of 
Process  Validation,"  FDA,  Center  for 
Drugs  and  Biologies,  and  Center  for 
Devices  and  Radiological  Health, 
Rockville,  MD  20857,  May  1987. 

10.  EN46001  "Quality  Systems- 
Medical  Devices — ^Particular 
Requirements  for  the  AppUcation  of 
EN29001." 

11.  EN46002  "Quahty  Systems- 
Medical  Devices — Particular 
Requirements  for  the  AppUcation  of 
EN29002." 

12.  ISO  8402  "Quality  Vocabulary." 
International  Organization  for 
Standardization,  1986. 

13.  "Management  Practices;  U.S. 
Companies  Improve  Performance 
Through  Quality  Efforts,"  General 
Accounting  Office,  Washington,  DC 
20548,  May  1991,  GAO/NSLAD-91- 
190. 

14.  "Economic  Analysis  of  Proposed 
Revisions  to  the  Good  Manu&cturing 
Practices  Regiilation  for  Medical 
Devices,"  FDA  Contract  No.  223-91- 
8100,  Eastern  Research  Group,  Inc., 
Lexington,  MA  02173. 


X.  Request  for  Cominents 

Interested  persons  may,  on  or  before 
February  22, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  vmtten  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FDA  is  establishing  a  120-day 
comment  period,  rather  than  its  usual 
60  days,  in  anticipation  that  the  agency 
will  be  requested  to  extend  the 
comment  period.  The  agency  will  not 
entertain  requests  to  extend  the 
comment  period  further. 

List  of  Subjects  in  21  CFR  Part  820 

Medical  devices.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  pari  820  be  revised  to  read  as 
follows: 

PART  820— COOD  MANUFACTURING 
PRACTICE  FOR  MEDICAL  DEVICES 

Subpart  A— General  Proviaiona 

Sec. 

820.1  Scope. 

820.3  DefiniUons. 

820.5  Qualit>'  system. 

Subpart    B— Quality  Syatam  Raquirementa 

820.20    Management  responsibility. 
820.22    Quality  audit. 
820.25    Personnel. 

Subpart  C— Oaaign  Controla 

820.30    Design  controls. 

Sut>part  D— Ooeument  and  Record  Controla 

820.40    Document  controls. 
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Subpart  E— PurchMing  Control* 

82050    PxjTchasing  controls. 

Subpart  F— Idantifieatloii  and  Tracaabllity 

820.60    Identification  and  traceability. 
820.65    Critical  devices,  traceability. 

Subpart  G— Production  and  Process 
Controls 

820.70    Producton  and  process  controls. 
820  75    Special  processes. 

Subpart  H— Inspection  and  Testing 

820.80    Inspection  and  testing. 

820.84    Inspection,    measuring,  and  test 

equipment 
820.86    Inspection  and  test  status. 

Subpart  I — Nonconforming  Components 
and  Devices 

820.90  Nonconforming  components  and 
devices. 

620.91  Nonconforming  components  and 
devices,  critical  devices. 

Subpart  J— Corractiv*^  Action 

820.100    Corrective  action. 

Subpart  K— Handling,  Storage,  Otatribution, 
and  Installation 

820.120  Handling. 

820.122  Storage. 

820.124  Distribution. 

820.126  Installation. 

Subpart  L— Pacltaging  and  Labeling  Control 

820.160    Device  packaging. 
820.162    Device  labeling. 
820.165    Critical  devices,  labeling. 

Subpart  M    Recorda 

820.180  General  requirements. 

820.181  Device  master  record  (DMR). 
820.184    Device  history  record. 
820.198    Complaint  files. 

Subpart  N— Servicing 

820.200    Servicing. 

Subpart  O— Statiaticai  Techniquee 

820.250    Statistical  techniques. 

Authority:  Sees.  501,  502,  510,  513,  514. 
515,  518,  519,  520,  522,  701,  704.  801,  803 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351,  352,  360.  360c.  360d,  360e. 
360h,  360i,  360j.  3601,  371.  374,  381,  383). 

Subpart  A— General  Provisions 
$820.1    Scope. 

(a)  Applicability.  (1)  The  regulations 
set  forth  in  this  part  describe  current 
good  manufacturing  practices  (CGMP's) 
for  methods  used  in.  and  the  facilities 
and  controls  used  for.  the  design, 
purcliasing,  manufacture,  packaging, 
labeling,  storage,  installation,  and 
servicing  of  all  finished  devices 
intended  for  human  use.  The 
regulations  in  this  part  are  intended  to 
ensure  that  finished  devices  will  be  safe 
and  effective  and  otherwise  in 
compliance  with  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  This 
part  establishes  minimum  requirements 


apphcable  to  manufacturers  of  finished 
devices,  including  additional 
requirements  for  critical  devices.  With 
respect  to  class  I  devices,  design 
controls  apply  only  to  those  devices 
listed  in  §  820.30(a)(2).  The  regulations 
in  this  part  do  not  apply  to 
manufacturers  of  components  or  parts  of 
finished  devices  when  such  components 
or  parts  are  not  intended  specifically  for 
use  as  part  of  a  medical  device,  but  such 
manufacturers  are  encoiuaged  to  use 
appropriate  provisions  of  this  regulation 
as  guidelines.  Manufacturers  of  human 
blood  and  blood  components  are  not 
subject  to  this  part,  but  are  subject  to 
part  606  of  this  chapter. 

(2)  The  provisions  of  this  part  shall  be 
applicable  to  any  finished  device,  as 
defined  in  this  part,  intended  for  human 
use.  that  is  manufactured,  imported,  or 
oRered  for  import  in  any  State  or 
Territory  of  the  United  States. 

(b)  Limitations.  The  CGMP  regulation 
in  this  part  supplements  regulations  in 
other  parts  of  this  chapter  except  where 
explicitly  stated  otherwise.  In  the  event 
it  is  impossible  to  comply  with  all 
applicable  regulations,  both  in  this  part 
and  in  other  parts  of  this  chapter,  the 
regulations  specifically  applicable  to  the 
device  in  question  shall  supersede  any 
other  regulations. 

(c)  Consequences  of  failure  to  comply 
with  the  regulations.  (1)  The  failure  to 
comply  with  any  applicable  provision 
in  tids  part  in  the  design,  purchasing, 
manufacture,  packaging,  labeling, 
storage,  installation,  or  servicing  of  a 
device  renders  the  device  aduherated 
under  section  501(h)  of  the  act.  Such  a 
device,  as  well  as  any  person 
responsible  for  the  failure  to  comply,  is 
subject  to  regulatory  action  under 
sections  301,  302,  303,  304.  and  801  of 
the  act. 

(2)  If  a  manufacturer  who  imports 
devices  into  the  United  States  refuses  to 
schedule  an  FDA  inspection  of  a  foreign 
facility  for  compliance  with  this  part  or 
refuses  to  permit  FDA  to  conduct  or 
complete  a  scheduled  inspection  at  a 
foreign  facility,  it  shall  appear,  for 
purposes  of  801(a)  of  the  act.  that  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  design, 
purchasing,  manufacture,  packaging, 
labeling,  storage,  installation,  or 
servicing  of  any  devices  produced  at 
such  faciUty  that  are  offered  for  import 
into  the  United  States  do  not  conform  to 
the  requirements  of  section  520(f)  of  the 
act  and  this  part  and  that  the  devices 
manufactured  at  that  fadhty  are 
adulterated  under  section  501(h)  of  the 
act.  Foreign  CCMP  inspections  will  be 
scheduled  in  advance  by  FDA  in 
writing. 


(d)  Exemptions  or  variances.  Any 
person  who  wishes  to  petition  for  an 
exemption  or  variance  from  any  device 
good  manufacturing  practice 
requirement  is  subject  to  the 
requirements  of  section  520(f)(2)  of  the 
act.  Petitions  for  an  exemption  or 
variance  shall  be  submitted  according  to 
the  procedures  set  forth  in  §  10.30  of 
this  chapter,  the  Food  and  Drug 
Administration's  administrative 
procedures,  Guidance  is  available  from 
the  Center  for  Devices  and  Radiological 
Health,  Division  of  Small  Manufacturers 
Assistance,  Regulatory  Assistance 
Branch  (HFZ-220),  1901  Chapman  Ave.. 
Rockville,  MD  20857,  telephone  1-800- 
638-2041.  Maryland  and  foreign 
residents,  1-301^43-6597,  FAX  301- 
443-8818. 

$820.3    Dennitiona. 

(a)  Act  means  the  Federal  Food.  Drug, 
and  Cosmetic  Act,  as  amended  (sees. 
201-903.  52  Stat.  1040  et  seq.,  as 
amended  (21  U.S.C.  321-394)).  All 
definitions  in  section  201  of  the  act 
shall  apply  to  these  regulations. 

(b)  Complaint  means  any  written, 
electronic,  or  oral  communication  that 
relates  to  or  concerns  the 
unacceptability  of  the  identity,  quality, 
durability,  reliability,  safety, 
effectiveness,  or  performance  of  a 
device. 

(c)  Component  means  any  raw 
material,  substance,  piece,  part, 
software,  firmware,  packaging,  labeling, 
or  assembly  used  during  device 
manufacture  which  is  intended  to  be 
included  as  part  of  the  finished, 
packaged,  and  labeled  device. 

(d)  Control  number  means  any 
distinctive  combination  of  letters  or 
numbers,  or  both,  from  which  the 
complete  history  of  the  piut:hasing, 
manufacturing,  packaging,  labeling,  and 
distribution  of  a  lot  or  batch  of  finished 
devices  can  be  determined. 

(e)  Critical  device  means  a  device  that 
is  intended  to  be  sxirgicaLly  implanted 
into  the  body  or  to  support  or  sustain 
life  the  failure  of  which  to  perform 
when  properly  used  in  accordance  with 
instructions  for  use  provided  in  the 
labeling  can  be  reasonably  expected  to 
result  in  a  serious  injury  to  the  user. 
Examples  of  critical  devices  are 
identified  by  the  Commissioner  of  Food 
and  Drugs  after  consultation  with  the 
Device  Good  Manufacturing  Practice 
Advisory  Committee  authorized  under 
section  520(f)  of  the  act,  and  an 
illustrative  list  of  critical  devices  is 
avaikble  from  the  Center  for  Devices 
and  Radiological  Health,  Food  and  Drug 
Administration,  at  the  addresses  given 
in  §  820.1(d). 
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(0  Design  history  record  means  a 
compilation  of  records  containing  the 
complete  design  history  of  a  finisned 
device. 

(g)  Design  input  means  the  physical 
and  performance  requirements  of  a 
device  that  are  used  as  a  basis  for  device 
desisn. 

(hj  Design  output  means  the  results  of 
a  design  effort  at  each  design  phase  and 
at  the  end  of  the  total  design  effort.  The 
total  finished  design  output  consists  of 
the  device,  its  packaging  and  labeling, 
and  the  associated  specifications  and 
drawings  and  the  production  and 
quality  system  specifications  and 
procedures  which  are  included  in  the 
device  master  record  PMR). 

(i)  Design  review  means  a 
comprehensive,  systematic  examination 
of  a  design  to  evaluate  the  adequacy  of 
the  device  requirements,  to  evaluate  the 
capability  of  the  design  to  meet  these 
requirements,  and  to  identify  problems 
with  the  design  and  design 
requirements  and  to  propose  solutions 
to  all  such  problems. 

(j)  Device  history  record  means  a 
compilation  of  records  containing  the 
complete  production  history  of  a 
finished  device. 

(k)  Device  master  record  (DMR)  means 
a  compilation  of  records  containing  a 
device's  complete  design,  formulation, 
and  specifications,  the  purchasing  and 
manufacturing  procedures  and 
specifications,  the  quality  system 
requirements  and  procedures,  and  the 
packaging,  labeling,  servicing, 
maintenance,  and  installation 
procedures  of  a  finished  device. 

(1)  Establish  means  define,  document, 
and  imjplement. 

(m)  Executive  management  means 
those  senior  employees  of  a 
manufacturer  who  have  the  authority  to 
establish  or  make  changes  to  the 
manufacturer's  quality  policy,  quality 
system  requirements,  or  to  a  device's 
design  specifications  or  its  production, 
distribution,  servicing,  maintenance,  or 
installation  procedures. 

(n)  Finished  device  means  any  device 
or  accessory  to  any  device  that  is 
suitable  for  use,  whether  or  not  it  is 
packaged  or  labeled  for  commercial 
distribution.  A  finished  device  includes 
a  device  that  is  intended  to  be  sterile 
that  is  not  yet  sterilized. 

(o)  Lot  or  batch  means  a  unit  of 
components  or  finished  devices  that 
consists  of  a  single  type,  model,  class, 
size,  composition,  and  software  version 
that  are  manufactured  under  essentially 
the  same  conditions  and  that  are 
intended  to  have  imiform  character  and 
quality  within  specified  limits. 

(p)  Manufacturer  means  any  person 
who  designs,  manufactures,  fabricates. 


assembles,  or  processes  a  finished 
device,  including  contract  sterilizers,     , 
specification  developers,  repackers, 
relabelers,  and  initial  distributors  of 
imported  devices. 

fq)  Manufacturing  material  means  any 
material  or  substance  used  in,  or  to 
facilitate,  a  manufacturing  process  that 
is  not  intended  by  the  manufacturer  to 
be  included  in  the  finished  device, 
including  cleaning  agents,  mold-release 
agents,  lubricating  oils,  ethylene  oxide 
or  other  sterilant  residues,  or  other 
byproducts  of  the  manufacturing 
process. 

(r)  Nonconforming  means  the  failure 
of  a  component,  manufactuiring 
material,  or  finished  device  to  meet  its 
specifications,  either  before  or  after 
distribution  of  the  finished  device. 

(s)  Production  means  all  activities 
subsequent  to  design  transfer  and  to  the 
point  of  distribution. 

(t)  Quality  means  the  totality  of 
features  and  characteristics  that  bear  on 
the  ability  of  a  device  to  satisfy  fitness- 
for-use,  including  safety  and 
performance. 

(u)  Quality  audit  means  an 
estabhshed  systematic,  independent, 
examination  of  a  manufacturer's  entire 

3uali|y  system  that  is  performed  at 
efined  intervals  and  at  sufficient 
frequency  to  ensure  that  both  quality 
system  activities  and  the  results  of  such 
activities  comply  with  specified  quality 
system  procediu^s,  that  these 
procedures  are  implemented  effectively, 
and  that  these  procedures  are  suitable  to 
achieve  quality  system  objectives. 
"Quality  audit"  is  different  from,  and  in 
addition  to,  the  other  quahty  system 
activities  required  by  or  under  this  part. 

(v)  Quality  policy  means  the  overall 
quality  intentions  and  direction  of  an 
organization  with  respect  to  quality,  as 
formally  expressed  by  executive 
management. 

(w)  Qualify  system  means  the 
organizational  structure, 
responsibilities,  procedures, 
specifications,  processes,  and  resources 
for  implementing  quality  management. 

(x)  Record  means  any  written  or 
automated  document,  including 
specifications,  procedures,  protocols, 
standards,  methods,  instructions,  plans, 
files,  forms,  notes,  reviews,  analyses, 
and  reports. 

(y)  Reprocessing  means  all  or  part  of 
a  manufacturing  operation  which  is 
intended  to  correct  nonconformance  in 
a  component  or  finished  device. 

(z)  Servicing  means  maintenance  or 
repair  of  a  finished  device  for  purposes 
of  retiiming  a  device  to  its 
specifications. 

(aa)  Special  process  means  any 
process  the  results  of  which  cannot  be 


completely  verified  by  subsequent 
inspection  and  testing. 

(bb)  Specifications  means  the 
documents  that  prescribe  the 
requirements  with  which  a  device, 
component,  production  or  servicing 
activity,  or  quality  system  must 
conform. 

(cc)  Validation  means,  with  respect  to 
a  device,  establishing  and  documenting 
evidence  that  the  device  is  fit  for  its 
intended  use.  With  respect  to  a  process, 
"validation"  means  establishing  and 
documenting  evidence  that  the  process 
will  consistently  produce  a  result  or 
product  meeting  its  predetermined 
specifications  and  quality  attributes 

(dd)  Verification  means  confirming 
and  documenting,  with  valid,  objective 
evidence,  that  specified  requirements 
have  been  met.  Verification  includes  the 
process  of  examining  the  results  of  an 
activity  to  determine  conformity  with 
the  stated  specifications  for  that  activity 
and  ensuring  that  the  device  is  adequate 
for  its  intended  use. 

S  820.5    Quality  •ystetn. 

Each  manufacturer  shall  establish  and 
maintain  a  quality  system  that  ensures 
that  the  requirements  of  this  part  are 
met,  and  that  devices  produced  are  safe, 
effective,  and  otherwise  fit  for  their 
intended  uses.  As  part  of  its  quality 
system  activities,  each  manufacturer 
shall: 

(a)  Establish  effective  quality  system 
instructions  and  procedures  in 
accordance  with  the  requirements  of 
this  part;  and 

(b J  Maintain  the  established  quality 
system  instructions  and  procedures 
effectively. 

Subpart  B — Quality  System  Requirements 

§  820.20    Management  responsibility. 

(a)  Quality  policy.  Each 
manufacturer's  executive  management 
shall  establish  its  policy  and  objectives 
for,  and  commitment  to,  quality. 
Executive  management  shall  maintain 
the  policy  at  all  levels  in  the 
organization.  Executive  management 
shall  ensure  that  this  policy  is 
understood  by  all  employees  who  may 
affect  or  influence  the  quality  of  a 
device. 

(b)  Organization.  Each  manufacturer 
shall  establish  and  maintain  an 
adequate  organizational  structure  with 
sufficient  personnel  to  ensure  that 
devices  are  produced  in  accordance 
with  the  requirements  of  this  part. 

(1)  Responsibility  and  authority.  With 
respect  to  each  section  in  this  part,  each 
manufactvuer  shall  establish  the 
responsibility,  authority,  and 
interrelation  of  all  personnel  who 
manage,  perform,  and  verify  work 
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affecting  quality,  particularly  for 
personnel  who  need  the  organizational 
freedom  and  authority  to: 

(i)  Initiate  or  implement  action  to 
prevent  the  occurrence  or  use  of 
nonconforming  components, 
manufacturing  materials,  or  finished 
devices; 

(ii)  Identify  or  document  quality 
problems  with  devices,  production,  or 
the  (quality  system; 

(ill)  Initiate,  recommend,  provide,  or 
implement  solutions  or  corrective 
actions  to  quality  problems; 

(iv)  Verify  the  adequacy  or 
implementation  of  solutions  or 
corrective  actions  to  quality  problems; 
and 

(v)  Direct  or  control  further 
processing,  distribution,  or  installation 
of  nonconforming  components, 
manufacturing  materials,  or  finished 
devices. 

(2)  Verification  resources  and 
personnel.  Each  manufacturer  shall 
establish  verification  functions  and 
shall  provide  adequate  resources  and 
assign  adequately  trained  personnel  to 
perform  verification  activities. 

(3)  Management  representative.  Each 
manufacturer's  executive  management 
shall  appoint  an  individual  in  executive 
management,  who  irrespective  of  other 
responsibilities,  shall  have  established 
authority  over  and  responsibility  for: 

(i)  Ensuring  that  quality  system 
requirements  are  established  and 
maintained  in  accordance  with  this  part; 
and 

(ii)  Reporting  on  the  performance  of 
the  quality  system  to  executive 
management  for  review  and  to  provide 
information  for  improvement  of  the 
quality  system;  and  the  appointment 
shall  be  documented. 

(c)  Management  review.  Each 
manufacturer's  executive  management 
shall  review  the  suitability  and 
effectiveness  of  the  quality  system  at 
defined  intervals  and  at  sufficient 
fi-equency  to  ensure  that  the  quaUty 
system  satisfies  the  requirements  of  this 
part  and  the  manufacturer's  estabhshed 
quality  policy  objectives.  The 
management  review  shall  be  conducted 
in  accordance  with  estabhshed  review 
procedures,  and  the  results  of  each 
quality  system  review  shall  be 
documented. 

§820.22    Quality  audit 

(a)  Each  manufacturer  shall  conduct 
quality  audits  to  verify  that  the  quality 
system  is  in  compliance  with  the 
established  quality  system 
requirements.  Quality  audits  shall  be 
conducted  in  accordance  with 
established  audit  procedures  by 
appropriately  trained  individuals  who 


do  not  have  direct  responsibilities  for 
the  matters  being  audited.  A  report  of 
the  results  of  each  quality  audit  shall  be 
made  and  the  audit  reports  shall  be 
reviewed  by  management  having 
resDonsibility  for  the  matters  audited. 
Followup  corrective  action,  including 
reaudit  of  deficient  matters,  shall  be 
taken  when  necessary  and  shall  be 
documented  in  the  audit  report. 

(b)  Section  820.180  does  not  apply  to 
quality  audit  reports  required  under  this 
section,  except  reports  written  to  satisfy 
§  820.50(a),  but  does  apply  to 
established  quality  audit  procedures. 
Audit  reports  written  as  part  of  the 
assessment  of  suppUers  or  contractors 
(§  820.50(a))  are  subject  to  review  and 
copying  by  FDA.  Upon  request  of  a 
designated  employee  of  the  Food  and 
Drug  Administration,  an  employee  in 
executive  management  shall  certify  in 
writing  that  the  audits  of  the  quality 
system  required  under  this  section  have 
been  performed  and  documented  and 
that  any  required  corrective  action  has 
been  taken. 

§820.25    Personnel. 

(a)  General.  Each  manufacturer  shall 
employ  sufficient  personnel  with  the 
necessary  education,  background, 
training,  and  experience  to  ensure  ttat 
all  activities  required  by  this  part  are 
correctly  performed. 

(b)  Training.  Each  manufacturer  shall 
ensure  that  all  personnel  are  trained  to 
adequately  perform  their  assigned 
responsibilities.  Training  shall  be 
conducted  in  accordance  with 
established  procedures  by  qualified 
individuals  to  ensure  that  employees 
have  a  thorough  understanding  of  their 
current  job  functions  and  with  the 
CGMP  requirements  applicable  to  their 
job  functions.  As  nart  of  their  training, 
all  employees  shall  be  made  aware  of 
device  defects  which  may  occur  from 
the  improper  performance  of  their 
specific  jobs.  Personnel  who  perform 
verification  activities  shall  be  made 
aware  of  defects  and  errors  that  may  be 
encountered  as  part  of  their  verification 
functions.  Employee  training  shall  be 
documented. 

(c)  Consultants.  (1)  Each  manufacturer 
shall  ensure  that  any  consultant 
advising  on  the  methods  used  in,  or 
facilities  or  controls  used  for,  the 
design,  purchasing,  manufacture, 
packaging,  labeling,  storage,  installation, 
or  servicing  of  devices  has  sufficient 
qualifications  (education,  training,  and 
experience)  to  advise  on  the  subjects 
about  which  the  consultant  will  advise. 

(2)  Each  manufacturer  shall  maintain 
records  pertaining  to  each  constiltant. 
Such  records  shall  include  the 
consultant's  name  and  address,  the 


consultant's  qualifications,  including  a 
copy  of  the  curriculum  vitae  and  a  list 
of  previous  jobs,  and  a  specific 
description  of  the  subjects  on  which  the 
consultant  advised. 

Subpart  C— Oaaign  Controls 

§820.30    Design  eontrole. 

(a)  General.  (1)  Each  manufacturer  of 
any  class  III,  or  class  II  device,  and  the 
class  I  devices  listed  in  paragraph  (a)(2) 
of  this  section  shall  estaolish  and 
maintain  procedures  to  control  and 
verify  the  design  of  the  device  in  order 
to  ensure  that  specified  design 
reouirements  are  met. 

(2)  The  following  class  I  devices  are 
subject  to  design  controls: 


Section 

Device 

862.2050 

Instruments,   Clinical   Latxxa- 

through 

tofy. 

862.2920. 

868.6810  

Catheter,       Tracheobronchial 

Suction. 

8784460  

Glove,  Surgeon's. 

880.4680  

Apparatus,     Single     Patient, 

Portable  Suction. 

880.6760  

Restraint,  Protection. 

892.1100  

Camera,                ScinCllation 

(gamma). 

892.1110  

Camera.  Positron. 

892.1130  

Counter,    Whole    Body,    Nu- 

clear. 

892.1300  

Scanner,  Rectilinear,  Nuclear 

892.1320  

Protw,  Uptake,  Nuclear. 

892.1330  

Scanner,  Rectilinear,  Nuclear, 

892.1410  

Synchronizer,      Electrocardio- 

graph, Nuclear. 

892.1970  

Synchronizer,      Radiographic. 

ECG/Respirator. 

892.5650  

System.     Applicator,     Radio- 

nuclide, Manual. 

892.5740  

Source,    Radionuclide,    Tele- 

therapy. 

(b)  Design  and  development  planning. 
Each  manufacturer  shall  establish  and 
maintain  plans  that  identify  each  design 
and  development  activity  and  the 
persons  responsible  for  each  activity. 
The  plans  snail  describe  or  reference  the 
description  of  these  design  and 
development  activities,  including  any 
interaction  between  or  among  different 
organizational  and  technical  groups. 
The  plans  shall  be  updated  as  design 
and  develonment  evolves. 

(c)  Desig   input.  Each  manufacturer 
shall  establish  design  input 
requirements  relating  to  a  device.  The 
design  input  requirements  shall 
completely  address  the  intended  use  of 
the  device,  including  the  needs  of  the 
user  and  patient,  and  shall  be  reviewed 
and  approved  by  a  designated  qualified 
individual.  The  approval  of  design 
input  requirements,  including  the  date 
and  the  person(s)  approving  tiie 
requirements,  shall  be  documented. 
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(d)  Design  verification.  Each 
manufacturer  shall  establish  and 
maiUtain  procedures  for  verification  of 
the  nevice  design  and  assign  such 
functions  to  competent  personnel. 
Design  verification  shalfbe  performed 
in  a  timely  manner  and  shall  confirm 
that  design  output  meets  the  design 
input  requirements  and  that  the  design 
is  adequate  for  its  intended  use.  The 
results  of  the  design  verification, 
including  identification  of  the  design 
verified,  verification  method(s),  the 
date,  and  the  person (s)  performing  the 
veriiScation  shall  be  documented  in  the 
design  history  record.  Where  apphcable. 
design  verification  shall  include 
software  validation  and  hazard  analysis. 

(e)  Design  review.  Each  manufacturer 
shall  conduct  a  formal  design  review  of 
the  design  output  according  to 
established  procedures.  Each 
manufactiirer  shall  assign  design  re\'iew 
responsibility  to  qualified  individuals 
who  do  not  have  direct  responsibility 
for  the  design  development.  The 
assignments  shall  be  documented.  The 
results  of  a  design  review  shall  be 
documented  in  the  design  history 
record. 

(f)  Design  output.  Each  manufacturer 
shall  define  and  document  design 
output  in  terms  that  allow  an  adequate 
evaluation  of  conformance  to  design 
input  reqmrements.  Design  output  shall 
meet  the  design  input  requirements  and 
shall  include  those  design 
characteristics  that  are  essential  for  the 
intended  use  of  the  device. 

(g)  Design  transfer.  Each  manufacturer 
shall  estabhsh  and  maintain  procedures 
to  ensure  that  the  design  basis  for  a 
device  and  its  components  are  correctly 
translated  into  production 
specifications.  The  production 
specifications  shall  be  approved  by  an 
individual  designated  by  the 
manufacturer.  "Hie  approval,  including 
identification  of  the  design,  the  date, 
and  the  person(s)  approving  the 
specifications,  shall  be  documented. 
Each  manu&cturer  shall  select  a 
representative  sample  of  a  device  from 
the  first  three  production  lots  or  batches 
and  test  such  sample  under  actual  or 
simulated  use  conditions.  Each 
manufacturer  shall  conduct  such  testing 
according  to  established  procedures  and 
shall  maintain  records  of  all  results  of 
the  testing.  Each  manufacturer  shall  also 
conduct  such  testing  when  changes  are 
made  in  the  device  or  manufacturing 
process. 

(h)  Design  release.  Each  manufacturer 
shall  ensure  that  a  design  is  not  released 
for  prodttctloo  until  the  design  is 
approved  by  individuals  designated  by 
the  manufacture.  The  designated 
individuals  shall  review  all  reoHds 


required  for  the  design  history  record  to 
ensure  that  the  design  history  file  is 
complete  and  that  the  final  design  is 
consistent  with  the  approved  design 
plan  before  releasing  the  design.  The 
release,  including  the  dale  and  signature 
of  the  individual(s)  approving  release, 
shall  be  documented. 

(i)  Design  changes.  Each  manufacturer 
shall  establish  and  maintain  procediues 
for  the  identification,  documentation, 
validation,  review,  and  approval  of 
design  changes. 

(j)  Design  nistory  record.  Each 
manufacturer  shall  establish  and 
maintain  a  design  history  record  for 
each  device.  Each  design  history  record 
shall  contain  or  reference  all  records 
necessary  to  demonstrate  that  the  design 
was  developed  in  accordance  with  the 
approved  design  plan  and  the 
requirements  of  this  part. 

Subpart  [>— Document  and  Record 
Controls 

S  820.40    Document  controls. 

Each  manufacturer  shall  establish  and 
maintain  document  control  procedures 
to  ensiire  that  all  documents  that  must 
be  established  and  maintained  under 
this  part  meet  the  requirements  of  this 
part  and  are  accurate  and  adequate  for 
their  intended  use. 

(a)  Document  approval  and  issue. 
Each  manufacturer  shall  designate 
individuals  to  review  and  approve  all 
documents  estabfished  under  this  part 
for  adequacy  prior  to  issuance.  The 
approval,  including  the  date  and 
signature  of  the  individual(s)  approving 
the  document,  shall  be  documented. 

(b)  Document  distribution.  Each 
manufacturer  shall  ensure  that  all 
documents  are  current  and  available  at 
all  locations  for  which  they  are 
designed,  and  that  all  unneeded  or 
obsolete  docuiments  are  removed  from 
all  points  of  use  in  a  timely  manner. 

(c)  Documentation  changes.  Changes 
to  specifications,  methods,  or 
procediu^s  for  components,  finished 
devices,  manufacturing  materials, 
production,  installation,  servicing,  or 
the  quality  system  shall  be  documented, 
reviewed,  and  approved  by  individuals 
in  the  same  functions.'organizations  that 
performed  the  original  review  and 
approval  unless  specifically  designated 
otherwise.  In  addition,  any  change  to  a 
specification,  method,  or  procedure  that 
may  affect  quality  shall  be  validated  as 
adequate  for  their  intended  use  before 
approval  and  issuanca  Validation 
renilts  shall  be  reoH^ed.  Approved 
changes  shall  be  communicated  to  the 
apprt^riate  pmsonnel  in  a  timely 
manner.  Wh^  changes  are  made  to  a 
specification,  method,  or  procedure, 


each  manufactvirer  shall  evaluate  the 
change  in  accordance  with  an 
established  procedure  to  determine  if 
the  submission  of  a  premarket 
notificatien  {510(k))  under  §807.81  (a)(3) 
of  this  chapter,  or  the  submission  of  a 
supplement  to  a  premarket  approval 
application  (PMA)  under  §  814.39(a)  of 
this  chapter  is  required,  as  applicable. 
Records  of  this  evaluation  and  its  results 
shall  be  maintained. 

(d)  Documentation  change  records. 
Each  manufacturer  shall  maintain 
records  of  changes  to  documents. 
Documentation  change  records  shall 
include  a  description  of  the  change, 
identification  of  the  affected  documents, 
the  signature  of  the  approving 
individuals,  the  approval  date,  and  the 
date  the  change  becomes  effective.  A 
list,  index,  or  equivalent  document 
control  procedure  shall  be  estabUshed 
and  maintained  to  identify  the  current 
revision  of  doamients  in  order  to  ensure 
that  only  current,  approved  documents  ' 
are  in  use. 

Subpart  E — Purchasing  Controls 

§820.50    Purchasing  controls. 

Each  manufacturer  shall  establish  and 
maintain  procedures  to  ensure  that  all 
components,  manufacturing  materials, 
and  finished  devices  that  are 
manufactured,  processed,  labeled,  or 
packaged  by  other  persons  or  held  by 
other  persons  under  contract  conform  to 
specifications.  Each  manufacturer  shall 
also  ensure  that  services  provided  by 
other  persons  conform  to  specifications. 

(a)  Assess/nenf  of  suppliers  and 
contractors.  Each  manufacturer  shall 
establish  and  maintain  assessment 
criteria  for  suppliers  and  contractors 
that  specify  the  requirements,  including 
quality  requirements  that  suppliers  and 
contractors  must  meet.  Each 
manufactiuer  shall  assess  and  select 
potential  supphers  and  contractors  on 
the  basis  of  their  ability  to  meet 
requirements,  including  quality 
requirements  and  shall  establish  and 
maintain  a  list  of  suppliers  and 
contractors  that  meet  the  manufacturer's 
documented  assessment  criteria. 
Records  of  the  assessment,  and 
assessment  results  shall  be  maintained. 

(b)  Purchasing  forms.  Each 
manufacturer  shall  establish  and 
maintain  piux:hasing  forms  that  clearly 
describe  or  reference  the  specifications, 
including  quality  requirements,  for  the 
components,  manufacturing  materials. 
finished  devices,  or  services  ordered  or 
contracted  for.  Purchasing  forms  shall 
include  an  agreement  that  the  suppliers 
agree  to  notify  the  manufacturer  of  any 
changes  in  the  product  or  service  so  that 
manufacturers  may  determine  whether 
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the  change  may  affect  the  quality  of  a 
finished  device.  Each  manufacturer 
shall  review  and  approve  purchasing 
documents  prior  to  release.  The 
approval,  including  the  date  and 
signature  of  the  individual(s)  approving 
the  form,  shall  be  docimiented. 

Subpart  F— Identification  and 
Traceabillty 

§820.60    Identification  and  tracMblllty. 

Each  manufacturer  shall  establish  and 
maintain  procedures  for  identifying 
components,  manufacturing  materials, 
and  finished  devices  during  all  stages  of 
production,  distribution,  and 
installation  to  prevent  mixups  and  to 
ensure  orderly  handlings.  For  certain 
devices,  additional  traceability 
requirements  apply  under  section  519(e) 
of  the  act  and  part  §§  820.65  and 
820.165  of  this  chapter. 

§  820.65    CrWcai  devlcM,  tracMbllKy. 

Each  manufacturer  shall  identify  each 
unit,  batch,  or  lot  of  critical  devices 
v\-ith  a  control  number.  Such 
identification  shall  be  recorded  in  the 
device  history  record. 

Subpart  G— Production  and  Procesa 
Controls 

§  820.70    Production  and  proceM  control*. 

(a)  General.  Each  manufacturer  shall 
design,  conduct,  and  control  all 
production  processes  to  ensure  that  a 
device  conforms  to  its  specifications. 
Where  any  deviation  from  device 
specifications  could  occur  as  a  result  of 
the  manufacturing  process,  the 
manufacturer  shall  establish  and 
maintain  process  control  procedures 
that  describe  all  process  controls 
necessary  to  ensure  conformance  to 
specifications.  Process  controls  shall 
include: 

(1)  Documented  instructions,  standard 
operating  procedures  (SOP's),  and 
methods  that  define  and  control  the 
manner  of  production,  installation,  and 
servicing; 

(2)  Monitoring  and  control  of  process 
parameters  and  component  and  device 
characteristics  during  production, 
installation,  and  servicing; 

(3)  Compliance  with  applied  reference 
standards  or  codes  and  process  control 
procedures; 

(4)  The  approval  of  processes  and 
process  equipment;  and 

(5)  Criteria  for  workmanship  which 
shall  be  expressed  in  documented 
standards  or  by  means  of  representative 
samples. 

(b)  Environmental  control.  Each 
manufacturer  shall  establish  and 
maintain  a  control  system  to  prevent 
contamination  or  other  adverse  effects 


on  the  device  and  to  provide  proper 
conditions  for  all  operations.  Conditions 
to  be  considered  for  control  include: 
Lighting,  ventilation,  space, 
temperatiue,  hxunidity,  air  pressure, 
filtration,  airborne  contamination,  static 
electricity,  and  other  environmental 
conditions.  Each  manufacturer  shall 
periodically  inspect  its  facihties  and 
review  its  control  system  to  verify  that 
the  system  is  adequate  and  functioning 
properly.  Records  of  the  results  of  such 
inspections  shall  be  made  and  reviewed. 

(c)  Cleaning  and  sanitation.  Each 
manufacturer  shall  establish  and 
maintain  adequate  cleaning  procedures 
and  schedules  to  meet  manufacturing 
process  specifications.  Each 
manufacturer  shall  ensure  that  the 
appropriate  personnel  understand  such 
procedures. 

(d)  Personnel  health  and  cleanliness. 
Each  manufacturer  shall  ensure  that 
personnel  in  contact  with  a  device  or  its 
environment  are  clean,  healthy,  and 
suitably  attired  where  lack  of 
cleanliness,  good  health,  or  suitable 
attire  could  adversely  affect  the  device. 
Any  person  who  appears  to  be  unclean 
or  inappropriately  attired  shall  be 
excluded  from  operations  until  he  or 
she  is  clean  and  suitably  attired.  Any 
person  who,  by  medical  examination  or 
supervisory  observation,  appears  to 
have  a  condition  which  could  adversely 
affiect  the  device  shall  be  excluded  from 
operations  until  the  condition  is 
corrected.  Each  manufacturer  shall 
instruct  personnel  to  report  such 
conditions  to  their  supervisors. 

(1)  Clothing.  When  special  clothing 
requirements  are  necessary  to  ensure 
that  a  device  is  fit  for  its  intended  use, 
each  manufactxirer  shall  provide  clean 
dressing  for  personnel. 

(2)  H)rgiene.  Each  manufacturer  shall 
provide  clean  and  adequate  washing 
and  toilet  facilities. 

(3)  Personnel  practices.  When  eating, 
drinking,  smoking,  and  other  activities 
by  personnel  may  have  an  adverse  effect 
on  a  device,  each  manufacturer  shall 
limit  such  practices  to  designated  areas. 
Each  manufacturer  shall  ensure  that  its 
personnel  understand  any  such  limits. 
Each  manufacturer  shall  designate 
selected  areas  to  avoid  emy  adverse 
effects  on  a  device. 

(e)  Contamination  control.  Each 
manufacturer  shall  establish  and 
maintain  procedures  to  prevent 
contamination  of  equipment, 
components,  manufacturing  materials, 
and  in-process  and  finished  devices  by 
rodenticides,  insecticides,  fungicides, 
fumigants.  cleaning  and  sanitizing 
substances,  and  hazardous  substances, 
including  hazardous  substances  or 


contaminants  generated  by  the 
manufacturing  process. 

(f)  Sewage  and  refuse  disposal.  Each 
manufacturer  shall  dispose  of  sewage, 
trash,  byproducts,  chemical  effluents, 
and  other  refuse  in  a  safe,  timely,  and 
sanitary  manner. 

(g)  Equipment.  Each  manufacturer 
shall  ensure  that  all  equipment  used  in 
the  manufacturing  process  is  adequate 
for  its  intended  use  and  is  appropriately 
designed,  constructed,  placed,  and 
installed  to  facilitate  maintenance, 
adjustment,  cleaning,  and  use. 

(1)  Maintenance  schedule.  Each 
manufacturer  shall  establish  and 
maintain  schedules  for  the  maintenance, 
adjustment,  and.  where  applicable, 
cleaning  of  equipment  to  ensure  that 
manufacturing  specifications  are  met. 
The  maintenance  schedule  shall  be 
visibly  posted  on  or  near  each  piece  of 
equipment  or  shall  be  readily  available 
to  personnel  performing  maintenance 
activities.  A  written  record  shall  be 
maintained  docimienting  the  date  when 
scheduled  maintenance  activities  were 
performed  and  the  individual{s) 
performing  the  maintenance  activity. 

(2)  Inspection.  Each  manufacturer 
shall  conduct  periodic  inspections  in 
accordance  with  established  procedures 
to  ensure  adherence  to  applicable 
equipment  maintenance  schedules.  The 
inspections,  including  the  date  and 
incQvidual  conducting  the  inspections, 
shall  be  documented. 

(3)  Adjustment.  Each  manufacturer 
shall  ensiue  that  any  inherent 
limitations  or  allowable  tolerances  are 
visibly  posted  on  or  near  equipment 
requiring  periodic  adjustments  or  are 
readily  available  to  personnel 
performing  these  adjustments. 

(4)  Manufacturing  material.  Each 
manufacturer  shall  establish  and 
maintain  procedures  for  the  use  and 
removal  of  manufacturing  material  to 
ensure  that  such  material  is  removed 
from  the  device  or  limited  to  a  specified 
amoiHit  that  does  not  adversely  affect 
the  device's  quality.  The  removal  of 
such  manufacturing  material  shall  be 
documented. 

(h)  Automated  processes.  When 
computers  are  used  as  part  of 
production,  the  quality  system,  or 
automated  data  processing  systems, 
individuals  designated  by  the 
manufacturer  shall  validate  the 
computer  software  according  to  an 
established  protocol.  The  results  shall 
be  documented.  All  software  changes 
shall  be  made  by  a  designated 
individual(s)  through  an  established 
validation  and  approval  procedure  in 
accordance  with  §  820.40(c)  document 
changes. 


Federal  Regirter  /  Vol.  S8.  No.  224  /  Tuesday.  November  23.  1993  /  Proposed  Rules 


61983 


I820.7S    Special  procMMs. 

(a)  Each  manufJacturw  shall  ensiire 
that  special  processes  are: 

(1)  Validated  according  to  an 
established  protocol  and  records  shall 
be  made  of  me  results  of  vaUdation, 
including  the  date  of  and  individual 
responsible  for  the  vaUdation; 

(2)  Conducted  according  to 
established  procedures  that  describe  all 
processing  controls  necessary  to  ensure 
conformance  to  specifications; 

(3)  Monitored  according  to  establish 
procedures  to  ensure  process  parameters 
are  met;  and 

(4)  Performed  by  qualified,  designated 
individuals. 

Cb)  The  individual(s)  responsible  for 
the  performance  of  a  special  process 
shall  record  the  completion  of  the 
process  in  the  device  history  record. 
The  record  shall  include  identification 
of  the  process,  the  date  performed,  each 
individual  that  performed  the  special 
process,  and  the  equipment  used. 

Subpart  H— inspection  and  Testing 

f  SSO.SO    Inspection  and  testing. 

(a)  General.  Each  manufacturer  shall 
estabhsh  and  maintain  the  inspection 
and  testing  activities  necessary  to 
ensure  that  specified  requirements  are 
mqt.  The  results  of  all  inspection  and 
testing  shall  be  documented. 

(b)  Receiving  inspection  and  testing. 
Each  manufacturer  shall  establish  and 
maintain  procedures  for  acceptance  of 
incoming  components,  manulactuuring 
materials,  and  finished  devices. 
Incoming  components,  manufacturing 
materials,  and  finished  devices  shall  not 
be  used  or  processed  until  they  have 
been  verified  as  conforming  to  specified 
requirements.  Individua!(s)  designated 
by  the  manufacturer  shall  accept  or 
reject  incoming  components,  finished 
devices,  and  manufacturing  materials. 
Acceptance  and  rejection  shall  be 
documented. 

(c)  In-process  inspection  and  testing. 
Each  manufacturer  shall  establish  and 
maintain  procedures  for  inspecting  and 
testing  in-process  components,  finished 
devices,  and  manufacturing  materials. 
Each  manufacturer  shall  establish  and 
maintain  procedures  for  holding  in- 
process  components,  finished  devices, 
and  manufacturing  materials  until  the 
required  inspection  and  tests  have  been 
completed  or  necessary  reports  have 
been  received  and  verified. 

(d)  Final  inspection  and  testing.  Each 
manufactiirer  shall  establish  and 
maintain  procedures  for  finished  device 
inspection  to  ensure  each  lot  or  batch 
meets  device  specifications.  Finished 
devices  shall  be  held  in  quarantine  or 
otherwise  adequately  controlled  until 


released  by  an  individual  designated  by 
the  manufMrturar.  Finished  devices 
shall  not  be  released  until  all  the 
.  required  activities  specified  in  the  DMR 
have  been  completed  and  the  associated 
data  and  documentation  are  reviewed  to 
ensure  all  acceptance  criteria  have  been 
met.  Release,  including  the  date  and 
signature  of  the  designated  individual(s) 
responsible  for  release,  shall  be 
documented. 

(e)  Inspection  and  test  records.  Each 
manufectiirer  shall  maintain  records  of 
the  results  of  all  inspections  and  tests 
required  by  this  part  These  records 
shall  include  the  acceptance  criteria, 
inspection  checks  performed;  results; 
equipment  used;  and  the  date  and 
signature  of  the  individual(s) 
conducting  the  Inspection  and  testing. 
These  records  shall  be  part  of  the  device 
history  record. 

f82(U4    Inepection,  meaeuring,  end  test 
e^iMpnient. 

Each  manufocturer  shall  ensure  that 
all  measurement  and  test  equipment, 
including  mechanical,  automated,  or 
electronic  inspection  and  test 
equipment,  is  suitable  for  its  intended 
purposes  and  is  capable  of  producing 
valid  results.  Each  manufacturer  shall 
establish  and  maintain  procedures  to 
ensure  that  eqmpment  is  routinely 
calibrated,  inspected,  and  checked. 
Records  documenting  these  activities 
shall  be  maintained. 

(a)  Calibration.  Each  manufacturer 
shall  establish  and  maintain  calibration 
procedures  that  include  specific 
directions  and  limits  for  accuracy  and 
precision  and  provisions  for  remedial 
action  when  accuracy  and  precision 
limits  are  not  met.  Calibration  shall  be 
performed  by  personnel  who  have  the 
necessary  education,  training, 
background,  and  experience. 

(b)  Calibration  standards.  Each 
manufacturer  shall  establish  and 
maintain  calibration  standards  for 
measurement  equipment  that  are 
traceable  to  the  national  standards  of  the 
National  Institute  for  Standards  and 
Technology,  Department  of  Commerce. 
If  national  standards  are  not  practical  or 
available,  the  manufecturer  shall  use  an 
independent  reproducible  standard.  If 
no  applicable  standard  exists,  the 
manufacturer  shall  establish  and 
maintain  an  in-house  standard. 

(c)  Calibration  records.  Each 
manufacturer  shall  ensiire  that  records 
of  calibration  dates,  the  individual 
performing  each  calibration,  and  the 
next  cahbration  date  are  maintained. 
These  records  shall  be  maintained  by 
individuals  designated  by  the 
manufectxirer  and  displayed  on  or  near 
each  piece  of  equipment  or  shall  be 


readily  available  to  the  personnel  using 
such  equipment  and  the  individuals 
responsible  for  calibrating  the 
equipment. 

(d)  Maintenance.  Each  manufacturer 
shall  estabhsh  and  maintain  procedures 
to  ensiu«  that  the  handling, 
preservation,  and  storage  of  inspection, 
measuring,  and  test  equipment  is  such 
that  their  accuracy  and  fitness-for-use 
are  maintained. 

(e)  Facilities.  Each  manufacturer  shall 
protect  inspection,  measuring,  and  test 
facilities  and  equipment,  including  both 
test  hardware  and  test  software,  from 
adjustments  that  would  invalidate  the 
calibration. 

f820.S6    Inspection  and  test  status. 

(a)  Each  manufecturer  shall  identify 
the  inspection  and  test  status  of  all 
components,  manufacturing  materials, 
and  finished  devices.  The  identification 
shall  be  visible,  shall  indicate  the 
conformance  or  nonconformance  of 
these  items  with  respect  to  acceptance 
criteria,  and  shall  be  maintained,  as 
necessary,  throughout  component 
acceptance,  manufacturing,  packaging, 
labeling,  installation,  and  servicing  of 
the  device  to  ensure  that  only 
components,  finished  devices,  and 
manufacturing  materials  which  have 
passed  the  required  inspections  and 
tests  are  distributed,  used,  or  installed. 

(b)  Each  manufacturer  shall  ensure 
that  records  shall  identify  the 
individual(s)  responsible  for  the  release 
of  components,  of  manufacturing 
materials,  and  of  finished  devices. 

Subpart  I— Nonconforming 
Components  and  Devices 

§820.90    Nonconforming  components  and 
devices. 

[a]  Control  of  nonconforming 
components  and  devices.  Each 
manufacturer  shall  establish  and 
maintain  procedures  to  ensure  that 
components,  manufacturing  materials, 
finished  devices,  and  returned  devices 
that  do  not  conform  to  specified 
requirements  are  not  inadvertently  used 
or  installed.  The  procedures  shall 
provide  for  the  identification, 
documentation,  investigation. 
segregation,  and  disposition  of 
nonconforming  components, 
manufacturing  materials,  finished 
devices,  and  returned  devices,  and  for 
notification  of  the  persons  or 
organizations  responsible  for  the 
nonconformance. 

(b)  Nonconformity  review  and 
disposition.  (1)  The  responsibility  for 
review  and  the  authority  for  the 
disposition  of  nonconforming 
components,  manufacturing  materials. 
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Hnished  devices,  and  retimied  devices 
shall  be  defined. 

(2)  Each  manufacturer  shall  establish 
and  maintain  procedures  for  the 
reprocessing,  retesting,  and  reinspection 
of  nonconforming  components  and 
finished  devices,  to  ensure  that  they 
meet  their  original,  or  subsequently 
modified  and  approved,  specifications. 
The  procedures  shall  be  contained  or 
referenced  in  the  device  master  record. 
Reprocessed  devices  or  components 
shall  be  clearly  identified  as 
reprocessed,  and  the  reprocessing  and 
reinspection  results  shall  be  recorded  in 
the  device  history  record.  Reprocessed 
devices  or  components  shall  be  subject 
to  another  complete  reinspection  for  any 
characteristic  of  the  device  which  may 
be  adversely  affected  by  such 
reprocessing.  When  there  is  repeated 
reprocessing  of  a  device  or  component, 
a  determination  of  the  effect  of  the 
reprocessing  upon  the  device  or 
component  shall  be  made  and 
documented. 

Subpart  J— Corrective  Action 
§820.100    Corractiv*  action. 

(a)  Each  manufacturer  shall  establish 
and  maintain  procedures  for: 

(1)  Analyzing  all  processes,  work 
operations,  concessions,  quality  audit 
reports,  quality  records,  service  records, 
complaints,  returned  product,  and  other 
sources  of  quality  data  to  identify 
existing  and  potential  causes  of 
nonconforming  components,  finished 
devices,  or  other  quality  problems 
(analysis  shall  include  trend  analysis  to 
detect  recurring  quality  problems); 

(2)  Investigating  the  failure  of  any 
distributed  device  to  meet 
specifications; 

(3)  Identifying  action  needed  to 
correct  the  cause  and  prevent  recurrence 
of  nonconforming  components  or 
finished  devices  and  other  quality 
problems; 

(4)  Verifying  or  validating  the 
adequacy  of  the  corrective  action  to 
ensure  that  the  corrective  action  does 
not  adversely  affect  the  finished  device 
and  that  the  corrective  action  is 
effective; 

(5)  Implementing  and  recording 
changes  in  methods  and  procedures 
needed  as  a  result  of  the  identification 
of  quality  problems  and  corrective 
action;  and 

(6)  Ensuring  that  quality  problem 
information  is  disseminated  to  those 
directly  responsible  for  ensuring  quality 
and  is  reviewed  by  management. 

(b)  All  activities  required  under  this 
section,  and  their  results,  shall  be 
documented. 


Subpart  K— Handling,  Storage, 
DIttribiitlon,  and  Installation 

1820.120    Handlin0. 

Each  manufacturer  shall  establish  and 
maintain  procedures  to  ensure  that 
mixups,  damage,  deterioration,  or  other 
adverse  effects  to  components,  finished 
devices,  and  manufacturing  materials  do 
not  occur  during  any  stage  of  handling. 

f82ai22    Storage. 

(a)  Each  manufacturer  shall  establish 
and  maintain  procedures  for  the  control 
of  storage  areas  or  stock  rooms  for 
components,  manufacturing  materials, 
and  finished  devices  to  prevent  mixups, 
damage,  deterioration,  or  other  adverse 
effects  pending  use  or  distribution. 

(b)  Each  manufacturer  shall  establish 
and  maintain  procedures  for  authorizing 
receipt  from  and  dispatch  to  such 
designated  areas.  Any  control  number  or 
other  identification  used  shall  be  legible 
and  clearly  visible.  When  the  quality  of 
components  or  finished  devices 
deteriorates  over  time,  such  devices 
shall  be  stored  in  a  manner  to  facilitate 
proper  stock  rotation  and  their 
condition  shall  be  assessed  at 
appropriate  intervals.  Each 
manufacturer  shall  establish  and 
maintain  procedures  to  ensure  that  all 
obsolete,  rejected,  or  deteriorated 
manufacturing  materials,  components, 
and  devices  located  in  storage  are  not 
inadvertently  used  or  distributed. 

§820.124    Diatribution. 

(a)  Each  manufacturer  shall  establish 
and  maintain  procedures  for  control  and 
distribution  of  finished  devices  to 
ensure  that  only  those  devices  approved 
for  release  are  distributed.  Where  a 
device's  fitness-for-use  or  quality 
deteriorates  over  time,  the  procedures 
shall  ensure  that  the  oldest  approved 
devices  are  distributed  first  and  that 
exDired  devices  are  not  distributed. 

fb)  Each  manufacturer  shall  maintain 
distribution  records  whidi  include  or 
make  reference  to  the  location  of: 

(1)  The  name  and  address  of  the 
consignee; 

(2)  The  identification  and  quantity  of 
devices  shipped,  the  date  shipped;  and 

(3)  Any  control  number  used  for 
traceability. 

{820.126    InatallatJon. 

Each  manufacturer  shall  establish  and 
maintain  adequate  instructions  and 
procedures  for  proper  device 
installation.  Instructions  and  procedures 
shall  include  directions  for  verifying 
proper  performance  of  the  installation. 
When  a  manufacturer  or  its  authorized 
representative  Installs  a  device,  the 
manufacturer  or  representative  shall 


verify  that  the  deviceCs)  will  perform  as 
intended  after  installation.  The  results 
of  verification  shall  be  recorded.  When 
a  person  other  than  the  manufacturer  or 
its  authorized  representative  installs  a 
device,  the  manufacturer  shall  ensure 
that  the  installation  instructions  and 
procedures  are  distributed  with  the 
device  or  otherwise  available  to  the 
person  installing  the  device. 

Subpart  L— Packaging  and  Labeling 
Control 

S  820.160    Davica  packaging. 

Each  manufacturer  shall  design  and 
construct  device  packaging  and 
shipping  containers  to  protect  the 
device  from  alteration  or  damage  during 
the  customary  conditions  of  processing, 
storage,  handling,  and  distribution. 

S820.162    Davica  labeling. 

Each  manufacturer  shall  establish  and 
maintain  procedures  to  maintain 
labeling  integrity  and  to  prevent 
labeling  mixups. 

(a)  Labeling  integrity.  Each 
manufacturer  shall  ensure  that  labels  are 
designed,  printed,  and.  where 
applicable,  applied  so  as  to  remain 
legible  and  affixed  to  the  device  during 
the  customary  conditions  of  processing, 
storage,  handling,  distribution,  and  use. 

(b)  Labeling  inspection.  Labels  shall 
not  be  released  for  storage  or  use  until 

a  designated  individual(s)  has  examined 
the  labeling  for  accuracy  including, 
where  applicable,  the  correct  expiration 
date,  control  number,  storage 
instructions,  handling  instructions,  and 
additional  processing  instructions.  The 
release,  including  the  date,  name  and 
signature  of  the  individuals  performing 
the  examination,  shall  be  documented 
in  the  device  history  record. 

(c)  Labeling  storage.  Each 
manufacturer  shall  store  and  maintain 
labeling  in  a  manner  that  provides 
proper  identification  and  is  designed  to 
prevent  mixups. 

(d)  Labeling  control.  Each 
manufacturer  shall  control  labeling  and 
packaging  operations  to  prevent  labeling 
mixups. 

1820.165    Critical  davicaa.  labeling. 

Labeling  for  critical  devices  shall 
contain  a  control  number. 

Subpart  M— Records 

§820.180    General  requirements. 

All  records  shall  be  legible  and  shall 
be  stored  to  minimize  deterioration, 
prevent  loss,  and  allow  rapid  retrieval. 
All  records  stored  in  automated  data 
processing  systems  shall  be  backed  up. 
All  records  required  by  this  part  shall  be 
maintained  at  the  manufacturing 
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establishment  or  other  location  that  is 
reasonably  accessible  to  responsible 
officials  of  the  manufacturer  and  to 
employees  of  the  Food  and  Drug 
Administration  designated  to  perform 
inspections.  Such  records  shall  be 
available  for  review  and  copying  by 
such  employee.  Except  as  specifically 
provided  elsewhere,  the  following 
general  provisions  shall  apply  to  all 
records  required  by  this  part. 

(a)  Confidentiality.  Those  records 
deemed  confidential  by  the 
manufacturer  may  be  marked  to  aid  the 
Food  and  Drxig  Administration  in 
determining  whether  information  may 
be  disclosed  under  the  public 
information  regulation  in  part  20  of  this 
chapter. 

(b)  Record  retention  period.  All 
required  records  pertaining  to  a  device 
shall  be  retained  for  a  period  of  time 
equivalent  to  the  design  and  expected 
life  of  the  device,  but  in  no  case  less 
than  2  years  from  the  date  of  release  for 
commercial  distribution  by  the 
manufacturer.  Photostatic  or  other 
reproductions  of  records  required  by 
this  part  may  be  used.  Where  reduction 
techniques  such  as  microfilming  are 
used,  suitable  reading  and  photocopying 
equipment  shall  be  available  for  use 
with  the  records. 

S  820.1 81    Device  maeter  record  (DMR). 

Each  manufacturer  shall  maintain 
device  master  records  (DMR's).  Each 
manufacturer  shall  ensure  that  each 
DMR  is  prepared,  dated,  and  signed  by 
quahfied  individual(s)  designated  by  the 
manufacturer.  Any  changes  in  a  DMR 
shall  meet  the  appUcable  requirements 
of  §  820.40.  The  DMR  for  each  type  of 
device  shall  include,  or  refer  to  the 
location  of,  the  following  information: 

(a)  Device  specifications  including 
appropriate  drawings,  composition, 
formulation,  component  specifications, 
software  design  specifications,  and 
software  source  code; 

(b)  Production  process  specifications 
including  the  appropriate  equipment 
specifications,  production  methods, 
production  procedures,  and  production 
enviroiunent  specifications; 

(c)  Quahty  system  documents, 
including  verification  checks  used,  the 
verification  apparatus  used,  and 
validation  protocols  and  results; 

(d)  Packaging  and  labeling 
specifications,  including  methods  and 
processes  used;  and 

(e)  Installation,  maintenance,  and 
servicing  procedures  and  methods. 

S820.184    Device  history  record. 

Each  manufacturer  shall  maintain 
device  history  records.  Each 
manufacturer  shall  estabUsh  and 


maintain  procedures  to  ensure  that 
device  history  records  are  maintained 
for  each  batch  lot,  or  unit  to 
demonstrate  that  the  device(s)  was 
manufactured  in  accordance  with  the 
device  master  record  and  the 
requirements  of  this  part.  Device  history 
records  shall  be  readily  accessible  and 
maintained  by  a  designated 
individual(s).  The  device  history  record 
shall  include,  or  refer  to  the  location  of, 
the  following  information: 

(a)  The  dates  of  manufacture; 

(b)  The  quantity  manufactured; 

(c)  The  quantity  released  for 
distribution; 

(d)  The  labeling;  and 

(e)  Any  control  number(s)  used. 

§820.198    Complaint  fll«s. 

(a)  Each  manufacturer  shall  maintain 
complaint  files.  Each  manufacturer  shall 
estabUsh  and  maintain  procedures  for 
receiving,  reviewing,  evaluating,  and 
maintaining  complaints.  Such 
procedures  shall  ensure  that: 

(1)  Complaints  are  received,  reviewed, 
evaluated,  investigated,  and  maintained 
by  a  formally  designated  unit; 

(2)  Oral  complaints  are  documented 
upon  receipt;  and 

(3)  The  complaint  is  reviewed  to 
determine  whether  an  investigation  is 
necessary.  When  no  investigation  is 
made,  the  unit  shall  maintain  a  record 
that  includes  the  reason  no  investigation 
was  made  and  the  name  of  the 
individual  responsible  for  the  decision 
not  to  investigate. 

(b)  Each  manufacturer  shall  review, 
evaluate,  and  investigate  all  complaints 
involving  the  possible  failure  of  a 
device,  labeling,  or  packaging  to  meet 
any  of  its  specifications.  Any  complaint 
pertaining  to  death,  injury,  or  any 
hazard  to  safety  shall  be  immediately 
reviewed,  evaluated,  and  investigated 
by  a  designated  individual{s)  and  shall 
be  maintained  in  a  separate  portion  of 
the  complaint  files.  Investigations  shall 
include  a  determination  of  whether 
there  was  an  actual  device  failiue  to 
perform  pursxiant  to  specifications; 
whether  the  device  was  being  used  to 
treat  or  diagnose  a  patient;  whether  a 
death,  injury,  or  serious  illness  was 
involved;  and  the  relationship,  if  any,  of 
the  device  to  the  reported  incident  or 
adverse  event. 

(c)  When  an  investigation  is  made,  a 
written  record  of  each  investigation 
shall  be  maintained  by  the  formally 
designated  unit  identified  in  paragraph 
(a)  of  this  section.  The  record  of 
investigation  shall  include: 

(1)  The  name  of  the  device; 

(2)  The  date  the  complaint  was  received; 

(3)  Any  control  niunber  used; 


(4)  The  name,  address,  and  phone 
number  of  the  complainant; 

(5)  The  natrue  of  the  complaint;  and 

(6)  The  results  of  the  investigation. 
(d)  The  investigation  resuUs  shall 

include: 

(1)  The  corrective  action  taken; 

(2)  The  dates  of  the  investigation; 

(3)  The  details  of  the  complaint;  and 

(4)  The  reply  to  the  complainant. 

(e)  When  no  reply  is  made  to  the 
complainant,  the  reason  shall  be 
recorded. 

(f)  Records  of  investigations  of  events 
that  are  determined  to  be  reportable 
under  medical  device  reporting  (MDR) 
requirements  of  part  803  of  this  chapter 
shall  include  the  information  required 
by  part  803  of  this  chapter.  When  such 
information  cannot  be  obtained,  a 
record  of  the  reason  shall  be  made  and 
retained  in  the  record  of  investigation. 

(g)  When  the  formally  designated 
complaint  unit  is  located  at  a  site 
separate  from  the  actual  manufacturing 
establishment  and  a  complaint  involves 
the  manufacturing  site,  a  duplicate  copy 
of  the  complaint  and  the  record  of 
investigation  of  the  complaint  shall  be 
transmitted  to  and  maintained  at  the 
actual  manufacturing  estabUshment  in  a 
file  designated  for  device  complaints. 

(h)  If  a  manufacturer's  formally 
designated  complaint  unit  is  located 
outside  of  the  United  States,  a  copy  of 
all  of  each  records  required  under  this 
section  shall  be  maintained  in  the 
United  States.  If  a  manufacturer  has  a 
location  in  the  United  States  where 
records  are  regularly  kept,  the  copies 
required  under  this  paragraph  may  be 
maintained  at  such  location.  Otherwise, 
the  copies  required  under  this 
paragraph  shall  be  provided  to  and  kept 
by  the  agent  designated  imder 
§  803.26(g)(3)  of  this  chapter. 

(i)  Each  manufacturer  shall  establish 
and  maintain  procedures  for  processing 
complaints  to  ensure  that  all  complaints 
are  processed  in  a  uniform  and  timely 
manner.  Such  procedures  shall  include 
provisions  for  determining  whether  the 
complaint  represents  an  event  which  is 
required  to  be  reported  to  the  Food  and 
Drug  Administration  under  part  803  of 
this  chapter. 

(j)  Any  written  or  oral  complaint  that 
is  also  a  reportable  event  under  part  803 
of  this  chapter  shall  be  identified  in  the 
complaint  file  as  such. 

Subpart  N — Servicing 

§820.200    Swvlclng. 

Each  manufacturer  shall  establish  and 
maintain  procedures  to  ensiu%  that 
finished  devices  that  are  serviced  by  the 
manufacturer  or  its  representatives  meet 
specifications.  Procedures  for  servicing 
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shall  include  provisions  for  determining 
if  service  reauests  represent  an  event 
which  must  be  reported  to  the  Food  and 
Drug  Administration  under  the 
requirements  of  part  803  of  this  chapter. 

fa)  Service  records.  Each  manufacturer 
shall  establish  and  maintain  procedures 
to  ensiue  that  service  records  are 
maintained  that  identify  the  device 
sen'iced,  including  any  control  number 
used,  the  date  of  service,  the  service 
performed,  and  individual(s)  servicing 
the  device. 

(b)  Service  record  evaluation.  K^rh 
manufacturer  shall  analyze  servicing 
records  in  accordance  with  §  820.100; 


except  that  when  a  service  report 
involves  a  death,  serious  injury,  or 
safety  hazard,  the  report  shall  be 
considered  a  complaint  and  shall  be 
investigated  in  accordance  with  the 
requirements  of  §  820.198. 

Subpart  O— StatisUcal  Techniques 
S820.2S0    Statiaticalteohniquea. 

(a)  Where  appropriate,  each 
manufactiu^r  shall  establish  and 
maintain  procedures  for  identifying 
valid  statistical  techniques  required  for 
verifying  the  acceptability  of  process 
capability  and  product  characteristics. 


(b)  Sampling  plans  shall  be  written 
and  based  on  a  valid  statistical 
rationale.  Each  manufacturer  shall 
establish  and  maintain  procedures  to 
ensure  that  sampling  methods  are 
adequate  for  their  intended  use  and  are 
regularly  reviewed,  especially  for  events 
such  as  nonconforming  devices,  adverse 
quality  audit  reports,  or  complaints. 

Dated:  October  15, 1993. 
Michael  R.  Tajlor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc  93-28554  FUed  11-17-93;  11:07 
am] 
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GENERAL  ACCOUNTING  OFHCE 
4  CFR  Parts  27  and  28 

Personnel  Appeals  Board;  Procedural 

Regulations 

AGENCY:  General  Accounting  Office 
Personnel  Appeals  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Accounting 
Office  Personnel  Appeals  Board  is 
revising  its  procedural  regulations.  The 
changes  contain  several  significant 
refinements  of  the  Board's  procedures, 
clarify  the  meaning  of  some  sections, 
correct  a  few  errors  in  the  prior 
regulations  and  bring  the  regulations 
into  conformity  with  the  Civil  Rights 
Act  of  1991. 

EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Lipsky,  Solicitor  for  the 
Personnel  Appeals  Board,  202-512- 
6137. 

SUPPUEMENTARY  INFORMATION:  The 

General  Accounting  Office  Personnel 
Appeals  Board  hears  and  decides  cases 
brought  by  GAO  employees  concerning 
various  personnel  matters  including 
adverse  or  performance-based  actions, 
claims  of  discrimination,  alleged 

t)rohibited  personnel  practices  and 
abor-management  relations.  The  Board 
is  revising  and  reissuing  its  procedural 
regulations. 

On  April  28. 1993,  the  Board 
published  a  notice  of  proposed 
rulemaking  in  the  FecUral  Register  (58 
FR  25785).  This  notice  announced  the 
Board's  intention  to  revise  its 
procedural  regulations.  It  explained 
now  to  obtain  copies  of  both  the  Board's 
proposed  regulations  and  a  detailed 
statement  explaining  the  changes. 
Interested  persons  were  invited  to 
submit  comments  by  June  30. 1993. 
Copies  of  the  proposed  regulations, 
along  with  the  explanation  of  changes, 
were  also  sent  to  the  GAO's  Office  of 
General  Counsel  and  to  the  Board's 
General  Counsel  who  prosecutes  many 
cases  before  the  Board.  The  Board's 
General  Counsel,  in  turn,  provided 
copies  to  the  GAO  employee  advisory 
councils.  A  notice  concerning  the 
Board's  proposed  rulemaking  appeared 
in  the  "GAO  Management  News"  for  the 
week  of  May  3-7. 1993  (Vol.  20.  No.  30). 
The  Board  also  sent  copies  of  the 
proposed  changes  to  all  private 
attorneys  who  had  practiced  before  the 
Board  in  the  last  five  years.  The  Board 
received  six  comments  on  its  proposal. 
In  response  to  these  comments,  the 
Board  made  several  additional  changes 
to  its  regulations. 


All  of  the  changes  contained  in  the 
Board's  proposed  regulations  (except  for 
minor  non-substantive  changes  In 
language)  were  summarized  and 
explained  in  the  explanation  of  changes 
that  was  distributed  to  interested  parties 
along  with  the  Board's  proposal.  The 
Board  will  not  repeat  all  orthat 
explanatory  material  here.  However,  the 
most  significant  changes  made  by  the 
new  regulations  are  highhghted  in  the 
next  section  of  this  preamble.  Following 
that,  the  preamble  summarizes  the  more 
significant  comments  received  by  the 
Board  during  the  comment  period  and 
indicates  how  these  comments  were 
addressed  in  preparing  the  final  version 
of  the  regulations. 

Highlights  of  Significant  Changes 
Contained  in  the  New  Regulations 

The  new  regulations  contain  several 
significant  refinements  of  the  Board's 
prior  procedures.  The  section  on  initial 
decisions  issued  by  individual  Board 
members  (§  28.87)  has  been 
substantially  revised  to  permit  the 
parties  to  request  that  the  Board  member 
reconsider  his  or  her  decision,  and  to 
provide  more  detailed  procedures  for 
appealing  the  initial  decision  to  the  full 
Board.  A  new  provision  in  the  section 
on  disqualification  of  judges  (§  28.23) 
now  permits  parties  to  appeal  to  the  full 
Board  if  an  administrative  judge  denies 
a  motion  requesting  that  he  or  she 
withdraw  fi^om  the  case.  Similarly,  the 
full  Board  is  given  a  greater  role  in 
determining  whether  matters  are 
appropriate  for  an  interlocutory  appeal 
(§  28.81).  The  section  on  requests  for 
stays  of  personnel  actions  (§  28.133)  has 
been  revised  to  provide  more  detailed 
procedures  for  such  requests  and  to 
provide  more  specific  standards  for  the 
disposition  of  such  requests.  Section 
28.141  has  also  been  revised  to  provide 
greater  details  on  the  nature  of  the 
informal  hearing  that  career  appointees 
may  obtain  when  they  are  removed  from 
the  SES  to  a  GAO  position  outside  the 
SES  for  less  than  fully  successful 
executive  performance. 

Most  of  the  time  limits  throughout  the 
regulations  have  been  revised  to  provide 
that  the  prescribed  period  in  which  a 
party  must  act  following  the  issuance  of 
a  document  commences  upon  the 
service  of  that  document  rather  than  its 
receipt.  In  order  to  ensure  that  parties 
will  have  the  full  time  prescribed  in 
which  to  act,  §  28.4(b)  has  been  revised 
to  state  that  a  party  shall  have  five 
additional  days  in  which  to  act  when  a 
document  is  served  upon  that  party  by 
mail.  There  are  a  few  exceptions  to  the 
rule  that  time  periods  commence  upon 
service  of  a  dociunent.  Actual  receipt  is 
retained  as  the  triggering  event  where  it 


is  required  by  statute,  or  for  a  few  filing 
requirements  that  are  jurisdictional  in 
nature.  See.  §§  28.2(c).  28.90.  28.98(b). 
28.100.  A  new  time  limit  has  been 
added  requiring  that  motions  for 
subpoenas  be  submitted  to  the 
administrative  judge  at  least  15  days 
prior  to  the  date  that  the  hearing  is 
scheduled  to  begin  (§  28.46(b)).  During 
the  discovery  process,  the  motion  for  a 
subpoena  must  be  submitted  at  least  15 
days  prior  to  the  date  set  for  the 
attendance  of  the  witness  at  a 
deposition  or  the  production  of 
documents. 

The  Board  has  made  a  substantial 
modification  in  the  procediu«s  for  filing 
charges  of  discrimination.  The  Board 
has  retained  the  general  rule  that,  in 
most  instances,  individuals  who  wish  to 
allege  discrimination  must  first  file  a 
complaint  of  discrimination  with  GAO. 
The  individual  may  then  file  a  charge 
with  the  Board's  General  Counsel  either 
after  the  GAO  issues  a  decision  on  the 
discrimination  complaint  or  after  at 
least  120  days  have  elapsed  without  a 
decision.  However,  the  Board  has  added 
a  new  provision  applicable  only  to 
individuals  who  have  been  affected  by 
certain  enumerated  adverse  and 
performance-based  actions  and  who 
wish  to  allege  that  these  actions  were 
due.  in  whole  or  part,  to  discrimination. 
Individuals  in  these  circumstances  now 
have  a  choice  of  either  filing  a  charge 
directly  with  the  Board's  General 
Counsel  or  first  pursuing  a 
discrimination  complaint  with  GAO. 
See,  §  28.98.  Section  28.100  has  also 
been  revised  to  reflect  that,  under  the 
Civil  Rights  Act  of  1991.  individuals 
now  have  90  days  (rather  than  30  days) 
in  which  to  file  suit  in  court  following 
notice  of  final  agency  action  on  their 
administrative  complaints  of 
discrimination. 

The  Board  has  also  made  several 
changes  to  the  procedures  applicable  to 
labor-management  relations  cases.  The 

E revisions  on  representational  elections 
ave  been  revised  to  explain  more 
clearly  the  Board's  options  where  no 
labor  organization  on  the  ballot  secures 
a  majority  of  the  votes  cast 
(§  28.116(d)(3)).  The  new  regulations 
also  provide  more  guidance  on  the  filing 
and  disposition  of  exceptions  to  an 
arbitrator's  award  (§  28.124). 

The  Board  has  expanded  the 
definition  of  a  "person"  to  make  clear 
that  a  former  GAO  employee  may 
sometimes  be  an  appropriate  charging 
party  (§  28.3).  Finally,  the  Board  has 
added  a  new  subpart  which  sets  forth 
the  criteria  that  the  Board  will  consider 
in  deciding  whether  to  issue  a  statement 
of  policy  or  guidance.  See.  Subpart  J. 
§28.155. 
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Siunmaiy  of  Comments 

The  Board  received  comments  from 
four  organizations:  the  General  Counsel 
for  the  GAO,  the  Board's  General 
Counsel,  the  GAO  Advisory  Council  on 
Civil  Rights  and  the  GAO  Advisory 
Council  on  Persons  with  Disabilities. 
The  Board  also  received  comments  from 
two  private  attorneys  who  have 
practiced  before  the  Board  in  the  past. 
The  comments  addressed  twenty-four 
different  sections  of  the  proposeid 
regulations.  The  Board  carefully 
considered  each  comment,  and  many 
suggestions  contained  in  the  comments 
were  adopted.  The  more  significant 
comments  are  discussed  below  in  a 
section-by-section  format. 

Section  28.2(b)    (Charges  of  Political 
Activity):  Section  28.2,  concerning  the 
Board's  jurisdiction,  has  two  parts. 
Subsection  (a)  lists  the  actions  that  may 
be  brought  before  the  Board  by  the 
Board's  General  Counsel.  Subsection  (b) 
lists  the  actions  that  may  be  brought 
before  the  Board  by  "any  person  or 
groups  of  persons."  The  Board's 
proposal  had  suggested  listing  cases 
involving  prohibited  pohtical  activity 
under  both  subsections,  rather  than  only 
under  subsection  (a),  cases  which  may 
be  brought  by  the  Board's  General 
Counsel.  Two  commentators  objected  to 
this  change,  while  one  supported  it. 

After  carefully  considering  the 
arguments  advanced  in  the  comments, 
the  Board  decided  to  delete  the 

{)roposed  change  and  retain  the  original 
anguage  of  this  section.  While  there  is 
nothing  in  the  General  Accounting 
Office  Personnel  Act  which  expressly 
states  that  individuals  may  not  bring 
such  cases  before  the  Board,  Congress 
intended  that  the  Board  and  its  General 
Counsel  have  comparable  powers  to 
those  exercised  by  the  MSPB  and  the 
Special  Coimsel  in  the  executive 
branch.  Allegations  that  executive 
branch  employees  have  engaged  in 
prohibited  political  activity  may  only  be 
brought  before  the  MSPB  by  the  Special 
Counsel.  Sims  v.  District  of  Columbia,  7 
M.S.P.R.  45  (1981).  The  Board 
concluded  that  the  intent  of  Congress 
would  best  be  effectuated  if  the  Board 
followed  a  similar  rule.  Any  individual 
who  has  information  concerning 
prohibited  political  activity  within  GAO 
may,  of  course,  bring  this  information  to 
the  attention  of  the  Board's  General 
Counsel.  The  General  Accounting  Office 
Personnel  Act  mandates  that  the 
General  Counsel  conduct  an 
investigation  of  all  such  allegations.  31 
U.S.C.  752a)){3). 

Section  28.4    (Time  Limits):  As  noted 
above,  changes  were  made  throughout 
the  regulations  so  that  the  time  period 


in  which  to  respond  to  a  docimient 
generally  begins  to  r\m  from  the  date  of 
service  of  the  document  rather  than 
from  actual  receipt  Parties  are  given  an 
additional  five  days  to  respond  when 
they  are  served  by  mail.  (See  discussion 
under  "Highlights"  for  exceptions  to 
this  rule.)  Two  commentators  objected 
to  this  change,  arguing  that  it  sometimes 
takes  more  Uian  five  days  to  receive 
documents  served  by  mail. 

The  final  regulations  include  this 
proposal  without  modification.  The 
Board  concluded  that  using  service  as 
the  starting  point  for  time  computations 
will  allow  both  the  Board  and  the 
litigants  to  determine  with  certainty  the 
date  upon  which  a  particular  action 
must  be  taken.  An  "actual  receipt" 
standard  does  not  allow  for  such 
certainty  as  neither  the  Board  nor  the 
other  parties  will  know  at  the  outset 
when  a  docximent  served  by  mail  is 
actually  received.  The  Board  concluded 
that,  ordinarily,  the  addition  of  five  days 
when  a  document  is  served  by  mail  will 
be  ample  to  ensure  that  parties  so  served 
are  not  disadvantaged.  If,  in  rare 
instances,  a  party  does  not  actually 
receive  the  doounent  within  five  days 
and  is  thereby  significantly  hindered  in 
his  or  her  ability  to  make  a  timely 
response,  the  party  can  always  move  for 
an  extension  of  time. 

One  commentator  was  concerned 
with  the  power  of  the  administrative 
judge  to  shorten  time  limits  for  good 
cause  shown.  The  commentator  felt  that 
this  might  particularly  disadvantage 
some  individuals  with  disabihties  who 
would  have  difficiilty  responding  in  a 
shorter  period  of  time.  The  Board 
appreciates  that  this  is  an  important 
concern.  While  the  Board  concluded 
that  it  is  desirable  for  its  judges  to  retain 
this  traditional  and  important  power  to 
shorten  time  limits  in  appropriate 
circumstances,  the  Board  notes  that  any 
litigant  may  seek  a  modification  of  an 
order  issued  by  a  judge  if  the  litigant 
believes  that  the  order  will  work  a 
hardship  in  the  particular  case. 

Section  28.11  (b)(4)    (Contin  uing 
Violations):  A  majority  of  the  Board 
members  had  suggested  deleting  the 
prbvision  in  former  §  28.11(b)(5)  which 
had  stated:  "Charges  relating  to 
continuing  violations  shall  be  filed  at 
any  time."  They  reasoned  that  this 
provision  was  confusing  and  did  not 
fully  reflect  the  complexity  of  the 
continuing  violation  theory.  One  Board 
member  favored  retaining  the  provision 
on  the  grounds  that  its  deletion  would 
lead  some  employees  to  conclude  that 
their  charges  were  time-barred  when,  in 
fact,  they  could  be  filed  under  the 
continuing  violation  theory. 


One  commentator  objected  to  the 
deletion  of  this  provision  and  agreed 
with  the  rationale  of  the  dissenting 
Board  member.  Another  commentator 
suggested  that  the  Board  add  a 
definition  of  a  continuing  violation. 

The  Board  deaded  to  retain  the 
provision  on  continuing  violations  but 
to  change  the  word  "shall"  to  "may." 
(The  provision  now  appears  in 
S  28.11(b)(4)).  The  Board's  original 
proposal  had  been  intended  to  eUminate 
confusion  from  the  regulations.  In  light 
of  the  comments  received  and  following 
a  thorough  review  of  this  issue,  the 
Board  was  persuaded  that  deletion  of 
this  provision  would  instead  cause  more 
confusion.  The  Board  also  decided  that 
the  continuing  violation  theory  did  not 
lend  itself  to  a  simple  definition  in  a 
regulation.  Rather,  in  applying  this 
provision,  the  Board  will  be  guided  by 
relevant  case  law. 

Section  28. 18    (Availability  of 
Hearing):  The  Board  proposed  deleting 
former  §  28.18(f)  which  had  been 
entitled  "Right  to  a  Hearing"  and  which 
gave  employees  the  choice  of  requesting 
a  hearing  on  their  claims  or  requesting 
a  determination  based  on  a  written 
record.  The  explanatory  statement  that 
accompanied  the  proposed  regulations 
explained  that  the  Board's  policy  is  to 
hold  a  hearing  in  all  cases  in  which 
there  are  material  facts  in  dispute. 

Three  commentators  objected  to  this 
change  in  the  regulations,  arguing  that 
employees  may  prefer  a  decision  oased 
on  wTitten  submissions  because  it  may 
be  less  costly  or  burdensome  than 
participating  in  a  hearing.  While  the 
Board  appreciates  the  concerns  raised, 
the  Board  concluded  that  its  primary 
responsibility  is  to  ensure  the  integrity 
of  its  decisionmaking  process.  The 
Board  concluded  that,  where  there  are 
disputes  between  the  parties  as  to 
material  facts,  these  issues  cannot  be 
resolved  in  a  reUable  manner  without 
holding  a  hearing.  The  Board  therefore 
decided  not  to  alter  its  proposal.  Parties 
are  reminded,  however,  that  they  are 
always  free  to  move  for  summary 
judgment  (and  thus  avoid  a  hearing) 
where  they  believe  that  there  are  not 
material  factual  issues  in  dispute. 
Similarly,  parties  may  reduce  the  scope 
(and  thus  Uie  burden)  of  a  hearing  in 
appropriate  cases  by  entering  into 
stipulations  as  to  some  of  the  facts. 

Section  28.42(d)(5)    (Time  Limit  for 
Discovery):  This  section  is  unchanged 
from  the  prior  regulations.  It  states  that 
discovery  "shall  be  completed  by  the 
time  designated  by  the  administrative 
judge,  but  no  later  than  65  days  after  the 
filing  of  the  appeal."  The  rule  permits 
the  administrative  judge  to  set  a  later 
date  for  the  completion  of  discovery 
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after  due  consideration  of  the  partloUar 
situation. 

One  commentator  requested  that  the 
Board  delete  the  65  day  limit  and 
instead  have  the  administrative  judge 
set  a  time  limit  in  each  case.  The  Board 
declined  to  do  this.  The  Board  beUeves 
that  retaining  the  current  65  day  limit 
serves  to  put  the  parties  on  notice  that 
expedition  is  necessary.  If,  despite  due 
diligence,  the  parties  cannot  complete 
discovery  in  that  time  frame,  then  the 
rule  leaves  ample  room  for  the 
discovery  period  to  be  extended. 

Section  28.46(b)    (Time  Limit  for 
Motion  for  Subpoena):  The  Boara's 
proposed  regulations  included  a  new 
requirement  that  motions  for  subpoenas 
be  submitted  to  the  administrative  fudge 
at  least  15  days  before  the  date 
scheduled  for  the  commencement  of  the 
hearing.  One  commentator  suggested 
that  this  15  day  time  limit  be  applied  to 
requests  for  subpoenas  during  the 
discovery  process  as  well.  The  Board 
agreed.  The  final  version  of  the 
regulations  reflects  this  change. 

Section  28.56(g)    (Witness  Lists):  One 
commentator  objected  to  the  new 
requirement  in  this  section  that  each 
party,  at  the  commencement  of  the 
hearing,  submit  to  the  administrative 
judge,  to  the  court  reporter  and  to  the 
opposing  counsel  a  typed  Ust  of 
witnesses  expected  to  be  called  to 
testify. 

While  this  requirement  is  new  to  the 
regulations,  it  is  a  common  practice  in 
Board  proceedings.  Most  of  the 
administrative  judges  require  that 
witness  lists  be  exdianged  substantially 
before  the  hearing,  This  practice 
faciUtates  an  orderly  hearing  and  avoids 
surprise  to  either  party.  The  new  rule 
was  only  intended  to  ensure  that  all 
parties  will  come  to  the  hearing  with 
complete  lists  that  will  assist  the  court 
reporter  in  preparing  the  record.  To 
make  clear  that  parties  frequently  will 
be  required  to  submit  witness  lists  in 
advance  of  the  hearing,  the  final  rule 
has  been  revised  to  state  that  these  lists 
must  be  furnished  "no  later  than  the 
commencement  of  the  hearing." 

Section  28.87    (Initial  Decisions): 
This  section  on  initial  decisions  by 
Board  members  had  been  substantially 
revised  in  the  proposed  regulations.  One 
purpose  of  the  revision  was  to  provide 
parties  with  an  opportunity  to  seek 
reconsideration  from  the  Board  member 
issuing  a  decision,  prior  to  requesting 
review  by  the  full  Board.  The  revisions 
were  also  intended  to  provide  detailed 
procedures  for  seeking  review  by  the 
fill!  Board. 

The  comments  revealed  that  there  was 
some  ambiguity  in  the  provisions  of  this 
section.  The  final  rule  incorporates 


additional  revisions  designed  to  clarify 
the  intent  of  the  section.  Section  28.87(f) 
concerning  remands  now  makes  clear 
that  the  fiul  Board  has  two  options 
when  it  remands  a  case  to  the  Board 
member  who  originally  decided  the 
matter.  The  Board  may  remand  the 
matter  without  retaining  jurisdiction,  in 
which  case  the  single  Board  member 
will  issue  a  new  initial  decision  which 
will  then  be  subject  to  review  in  the 
same  manner  as  any  other  initial 
decision.  Alternatively,  the  Board  can 
retain  jiuisdiction  upon  remand,  in 
which  case  the  single  member  will 
render  a  report  to  the  full  Board  and  the 
full  Board  will  issue  a  final  decision 
which  will  be  subject  only  to  judicial 
review. 

Section  28.87(g),  which  lists  the 
factors  that  the  Board  will  consider  in 
reviewing  an  initial  decision,  has  also 
been  revised.  The  list  of  factors  has  been 
rewritten  to  provide  greater  conformity 
with  the  factors  listed  in  $  28.86(d) 
concerning  Board  review  of 
reconomended  decisions  issued  by 
administrative  judges  who  are  not  Board 
members.  There  is,  however,  one 
difference  between  the  lists  of  factors  in 
the  two  sections.  Section  28.86(d) 
requires  the  Board  to  consider  whether 
the  "recommended  decision  is 
xmsupported  by  evidence  required  by 
the  requisite  burden  of  proof  as  set  forth 
at  §  28.61."  The  Board  chose  not  to 
include  this  factor  in  §  28.87(g)  on 
review  of  initial  decisions.  The  factor  is 
appropriate  in  reviewing  recommended 
decisions  because  the  Board  is  required 
to  review  the  record  as  though  it  were 
making  the  factual  findings  itself.  See, 
§  28.86(c).  The  Board's  review  of  initial 
decisions,  however,  is  subject  to  a 
different  standard.  Although  the  Board 
may  choose  to  review  the  record  in  such 
cases  de  novo,  the  Board  generally 
defera  to  the  factual  findings  contained 
in  the  initial  decision  imless 
unsupported  by  substantial  evidence. 
See,  S  28.87(g).  Thus,  the  Board  would 
generally  grant  such  deference  to  a 
finding  by  the  administrative  judge  or 
panel  that  a  party  had  met  its  burden  of 
proof.  Of  course,  if  the  initial  decision 
assigns  an  incorrect  burden  of  proof, 
that  is  an  error  of  law  that  is  suDject  to 
Board  review  under  §  28.87(g)  (2)  and 
(3). 

Section  28.95    (Rehabilitation  Act): 
The  GAO  objected  to  the  references  to 
the  Rehabilitation  Act  that  appear  in 
this  and  other  sections  of  the 
regulations.  The  GAO  asserted,  without 
providing  legal  argument,  that  the 
Rehabilitation  Act  does  not  apply  to 
GAO  employees.  From  the  time  that  the 
Board's  regulations  were  first 
promulgated  in  1981.  they  have 


contained  refarances  to  the 
Rehabilitation  Act.  See,  46  FR 15857, 
15862  (March  10, 1981).  These 
references  were  patterned  after  the 
General  Accounting  Office  Personnel 
Act  which  specifically  mentioned  the 
Rehabilitation  Act.  Pub.  L.  96-191, 
section  3(g)(3),  94  Stat.  27.  28  (1980). 
The  Boarddoes  not  think  that  it  would 
be  appropriate  to  eliminate  these 
references  (and  implicitly  to  eliminate 
protection  for  GAO  employees  under 
the  Rehabilitation  Act)  as  part  of  a 
rulemaking  procedure  where  there  has 
not  been  a  full,  adversarial  presentation 
of  the  issue  of  the  applicability  of  that 
statute  to  GAO  employees.  The  Board 
will  address  this  issue  if  and  when  it  is 
properly  presented  to  the  Board  in  an 
adjudicatory  setting. 

Section  28.98(b)    (Time  Limits  for 
Filing  Charges  of  Discrimination):  The 
final  regulation  retains  the  provisions  of 
the  prior  rule  permitting  a  GAO 
employee  to  file  a  charge  of 
discrimination  with  the  Board's  General 
Counsel  if  120  days  have  elapsed  since 
the  employee  filed  a  discrimination 
complaint  with  GAO  and  GAO  has  not 
issued  a  final  decision.  GAO  suggested 
that  this  period  be  enlarged  to  180  days 
to  be  consistent  with  EEOC  practice. 

While  it  is  true  that  EEOC  regulations 
give  agencies  180  days  to  resolve 
complaints  of  discrimination  (29  CFR 
1614.108(e)),  the  Board's  jurisdiction 
includes  both  matters  that  would  be 
heard  by  EEOC  and  those  that  would  be 
heard  by  MSPB.  MSPB  regulations  only 
give  agencies  120  days  to  resolve 
"mixed  cases"  which  involve  both 
allegations  of  discrimination  and 

Eersonnel  actions  that  would  otherwise 
e  appealable  to  the  MSPB.  5  CFR 
1201.154(b)(2).  That  120  day  limit  is 
mandated  by  statute.  5  U.S.C. 
7702(a)(2).  Because  the  Board's 
jurisdiction  includes  both  mixed  cases 
and  "pure"  discrimination  cases,  the 
Board  concluded  that  it  was  most 
appropriate  to  retain  the  shorter  120  day 
period  as  the  single  time  limit 
applicable  to  both  kinds  of  cases.  The 
Board  notes  that  GAO  did  not  argue  that 
it  is  having  any  practical  difficulty  in 
resolving  cases  within  this  time  frame. 

Section  28. 98(c)    (New  Choice  of 
Procedures  for  Adverse  or  Performance- 
based  Actions  Alleged  to  be  Due  to 
Discrimination):  Ttds  new  subsection 
gives  GAO  employees  affected  by 
serious  adverse  or  performance-based 
actions,  who  wish  to  allege  that 
discrimination  was  a  factor  in  those 
actions,  a  choice  of  either  coming 
directly  to  the  Board's  General  Counsel 
or  first  pursuing  the  matter  through  the 
GAO  EEO  process. 
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This  new  subsection  represents  a 
substantial  change  from  the  prior 
regulations.  Those  regulations  had 
required  every  individual  who  wished 
to  include  allegations  of  discrimination 
in  a  charge  first  to  file  a  complaint  of 
discrimination  with  GAO.  The 
individual  could  not  file  a  charge  with 
the  Board's  General  Counsel  until  either 
the  GAO  issued  a  decision  on  the  EEO 
complaint  or  at  least  120  days  had 
elapsed  without  a  decision.  This 
applied  even  where  a  GAO  employee 
had  been  affected  by  a  serious  adverse 
or  performance-based  action  which 
would  otherwise  be  appealable  directly 
to  the  Board.  This  was  in  sharp  contrast 
to  the  procedures  applicable  to  other 
federal  employees.  Executive  branch 
employees  who  wish  to  allege  that  a 
personnel  action,  otherwise  appealable 
to  the  MSPB,  was  due  in  whole  or  part 
to  discrimination  have  the  choice  of 
either  filing  directly  with  the  MSPB  or 
pursuing  the  discrimination  complaint 
process  within  their  agency.  29  CFR 
1614.302;  5  CFR  1201.154.  The  Board 
concluded  that  GAO  employees  were 
disadvantaged  by  this  di^rent 
procedure  because  they  could  not  seek 
immediate  impartial  review  outside 
their  agency  for  serious  personnel 
actions  affecting  them  and  because  the 
required  120  day  delay  could  cause 
substantial  hardship  in  many  cases. 

Two  commentators  praised  this 
change  and  none  objected  to  it.  The 
GAO,  however,  did  request  that 
employees  opting  to  come  first  to  the 
Board  still  be  permitted  to  participate  in 
confidential  mediation  through  GAO's 
Civil  Rights  Office,  and  that  the  Board's 
General  Counsel  stay  its  investigation  of 
the  matter  pending  the  outcome  of  the 
mediation  process.  The  Board  has 
decided  not  to  adopt  this  suggestion. 
The  whole  purpose  of  the  new  provision 
is  to  give  GAO  employees  who  have 
been  terminated,  suspended  or  reduced 
in  grade  the  opportunity  to  obtain  an 
early  review  of  that  decision  by  an 
impartial  body.  Staying  the  Board's 
proceedings  would  undermine  this 
intent. 

The  rule  puts  the  choice  in  the  hands 
of  the  employee.  Any  employee  who 
feels  that  mediation  or  any  other  service 
offered  by  the  Civil  Rights  Office  would 
be  in  his  or  her  interest  may  simply 
elect  to  file  first  with  that  office. 
Because  the  regulation  expressly 
permits  an  employee  to  consult  with  an 
EEO  counselor  without  that  constituting 
an  election  of  the  GAO  process,  the 
employee  is  given  ample  opportunity  to 
learn  of  the  services  offered  oy  the  Qvil 
Rights  Office  and  make  an  informed 
choice  of  forum.  Of  course,  GAO  may 
still  choose  to  offer  mediation  to  an 


employee  who  opts  to  file  first  with  the 
Board.  But  the  Board  does  not  believe 
that  an  automatic  stay  of  its  proceedings 
under  such  circiunstances  would  be 
warranted. 

Section  28.100    (Availability  of  Trial 
De  Novo  Following  Board  Decision): 
Section  28.100(a)(2)  states  that  a  GAO 
employee  may  file  suit  in  federal  district 
court  following  the  receipt  of  a  final 
decision  by  the  Board.  In  its  comments, 
GAO  notes  that  this  is  inconsistent  with 
the  position  taken  by  the  Justice 
Department,  as  counsel  for  GAO.  in 
Rameyv.  Bowsher,  Appeal  No.  92-5096, 
which  is  currently  pending  before  the 
United  States  Court  of  Appeals  for  the 
District  ofColumbia  Circuit.  In  that 
case,  the  Justice  Department  is  arguing 
that,  following  receipt  of  a  Board 
decision,  an  employee's  only  option  is 
to  seek  appellate  review  before  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit,  pursuant  to  31  U.S.C. 
755.  By  contrast,  other  federal 
employees  covered  by  Title  Vn  have  the 
right  to  a  trial  de  novo  in  federal  district 
court  following  the  receipt  of  a  final 
decision  by  the  EEOC  or  the  MSPB 
concerning  a  discrimination  appeal. 

Because  the  Ramey  case  has  not  yet 
been  decided  by  the  District  of 
Columbia  Qrcuit.  it  would  be  premature 
to  make  any  change  in  the  Board's 
regulations  at  this  time.  The  Board  will 
review  this  issue  once  there  has  been  a 
final  disposition  of  the  flamey  case. 

Section  28.133    (Stay  Proceedings): 
In  the  proposed  regulations,  this  section 
on  requests  for  stays  of  personnel 
actions  was  substantially  revised  to 
provide  more  detailed  procedures  for 
such  requests.  GAO  raised  several 
concerns  about  this  section. 

GAO's  first  concern  was  that  the 
section  did  not  specifically  state  that 
GAO  would  be  served  with  a  copy  of  the 
request  for  an  ex  parte  stay.  While  the 
Board  felt  that  the  regulations  did 
require  service  of  this  and  any  other 
pleading  or  motion  in  a  Board 
proceeding,  the  section  has  been  revised 
to  state  this  expressly  so  as  to  eliminate 
any  ambiguity  on  this  point. 

GAO  also  offered  the  opinion  that  the 
description  of  the  contents  of  the 
request  for  an  ex  parte  stay  and  the 
standard  to  be  applied  by  the  Board  in 
deciding  whether  to  issue  the  ex  parte 
stay  were  too  lax  and  vague.  The  Board 
has  carefully  reviewed  this  section  and 
determined  that  it  provides  sufficient 
guidance.  The  Board  notes  that  the 
standards  in  subsection  (a)  only  relate  to 
ex  parte  stays  issued  for  not  more  than 
30  days.  In  order  to  obtain  a  longer 
temporary  stay  or  a  permanent  stay,  the 
General  Counsel  would  have  to  meet  the 


more  stringent  requirements  set  forth  in 
subsections  (b)  through  (e). 

Finally.  GAO  objects  to  the  provision 
in  subsection  (d)  which  permits  the 
Board  sua  sponte  to  extend  the  ex  parte 
stay  for  a  period  not  to  exceed  30  days 
if  this  is  necessary  to  give  the  Board  a 
reasonable  opportunity  to  decide 
whether  to  grant  a  request  for  an 
additional  temporary  or  permanent  stay. 
GAO  argues  that  this  places  its 
personnel  actions  "in  limbo"  for  an 
imacceptable  period  of  time.  The  Board 
has  reviewed  the  time  frames  in  this 
section  and  determined  that  they  are 
reasonable.  The  Board  notes  that  the 
revisions  to  §  28.133.  in  general, 
represent  a  shortening  of  the  time 
frames  for  stays.  Under  the  prior 
regulations,  the  General  Counsel  could 
obtain  an  initial  stay  of  60  days.  Now 
the  time  period  for  an  ex  parte  stay  has 
been  shortened  to  30  days.  The  General 
Counsel  can  only  obtain  a  longer  stay  by 
prevailing  in  an  adversarial  proceeding. 
Permitting  the  Board  itself  to  extend  the 
ex  parte  stay  for  a  brief  period  necessary 
to  allow  adjudication  of  a  further  stay 
request  is  reasonable  and  not  unduly 
burdensome. 

Section  28.141    (Informal  Hearings 
for  SES  Members  in  Performance-based 
Actions):  Career  appointees  in  the 
Senior  Executive  Serx-^ice  (SES)  who  are 
removed  to  positions  outside  the  SES 
for  less  than  fully  successful  executive 
performance  are  entitled  to  an  informal 
hearing  before  a  member  of  the  Board. 
This  section  has  been  revised  to  provide 
more  details  about  the  nature  of  that 
informal  hearing. 

GAO  requested  that  certain  language 
which  had  appeared  in  the  prior  version 
of  the  rule  and  which  emphasized  the 
limited  nature  of  the  rights  of  the 
removed  SES  member  should  be 
reinstated  in  the  rule.  The  Board 
concluded  that,  since  this  language  had 
been  based  on  statutory  requirements,  it 
would  be  helpful  to  include  the 
language  in  the  final  regulation  so  as  not 
to  mislead  any  employee  about  the 
extent  of  their  rights  in  this  situation. 
The  final  regulation  thus  includes  a 
statement  that  the  granting  of  an 
informal  hearing  does  not  give  the 
career  appointee  the  right  to  initiate  an 
appeal  with  the  Board  under  any  other 
section  of  the  regulations  nor  require  the 
delaying  of  the  removal  action. 

Subpart  J,  §  28. 1 55    (Statements  of 
Policy  or  Guidance):  This  is  a  new 
subpart  which  sets  forth  the  criteria  that 
the  Board  will  consider  in  deciding 
whether  to  issue  a  statement  of  pohcy 
or  gmdance.  The  criteria  were  adapted 
from  the  Board's  decision  in  GS-13/14 
Management  and  Policy  Advisory 
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Council  V.  GAO,  Doclcet  No.  116-600- 
GC-89  {Sept.  20. 1991). 

GAO  objects  to  this  section,  arguing 
that  the  Board  lacks  authority  to  issue 
statements  of  policy  or  guidance  except 
in  the  area  of  labor-management 
relations  where  the  Comptroller  General 
delegated  such  authority  to  the  Board. 
The  Board,  however,  rejected  this 
argument  in  the  GS-13/14  case  and  held 
that  its  authority  to  issue  poUcy 
statements  on  labor-management 
relations  was  not  dependent  upon  a 
delegation  from  the  Comptroller 
General.  The  Board  has  reviewed  its 
authority  in  other  areas  and  concluded 
that  it  is  also  sufficiently  broad  to 
support  the  issuance  of  policy 
statements  in  appropriate  cases. 

List  of  Subjects 

4  CFR  Part  27 

Government  employees.  Organization 
and  functions  (government  agencies). 

4  CFR  Part  28 

Administrative  practice  and 
procedure,  Equal  employment 
opportunity,  Government  employees. 
Labor-management  relations. 

For  the  reasons  set  out  in  the 
preamble.  4  CFR  Ch.I  is  amended  as 
follows: 

1.  Part  27  is  revised  to  read  as  follows: 

PART  27— GENERAL  ACCOUNTING 
OFFICE  PERSONNEL  APPEALS 
BOARD;  ORGANIZATION 

Sec. 

27.1  The  Board. 

27.2  The  Chair.  Vice  Chair. 

27.3  The  General  Counsel. 
Authority:  31  U.S.C.  753. 

S27.1  The  Board. 

The  General  Accounting  Office 
Personnel  Appeals  Board,  hereinafter 
the  Board,  is  composed  of  five  members 
appointed  by  the  Comptroller  General, 
in  accordance  with  the  provisions  of  31 
U.S.C.  751.  The  Board  may  designate  a 
panel  of  its  members  or  an  individual 
Board  member  to  take  any  action  within 
the  scope  of  the  Board's  authority, 
subject  to  later  reconsideration  by  the 
Board. 

§27.2    The  Chair,  Vice  Chair. 

The  members  of  the  Board  shall  select 
from  among  its  membership  a 
Chairperson,  hereinafter  the  Chair,  who 
shall  serve  as  the  chief  executive  and 
administrative  officer  of  the  Board.  The 
Members  of  the  Board  may  select  from 
among  its  membership  a  Vice 
Chairperson,  hereinafter  the  Vice  Chair, 
who  shall  serve  in  the  absence  of  the      * 
Chair  and  in  other  matters  delegated  by 
the  Chair. 


127.3    The  General  CouriMl. 

The  Chair  shall  select  an  individual 
and  the  Comptroller  General  shall 
appoint  the  individual  selected  by  the 
Cnair  to  serve  as  the  General  Counsel  of 
the  Board.  The  General  Counsel,  at  the 
request  of  the  Board,  shall  investigate 
matters  under  the  jurisdiction  of  the 
Board,  and  otherwise  assist  the  Board  in 
carrying  out  its  functions,  unless  to  do 
so  would  create  a  conflict  of  interest  for 
the  General  Counsel. 

2.  Part  28  is  revised  to  read  as  follows: 

PART  28— GENERAL  ACCOUNTING 
OFRCE  PERSONNEL  APPEALS 
BOARD;  PROCEDURES 

Subpart  A— Purpoaa,  General  Deflnitiona, 
and  Juriadlction 


28.1 
28.2 
28.3 
28.4 


Purpose  and  scope. 
Jurisdiction. 
General  definitions. 
Computation  of  time. 


Subpart  B— Procadurea 

28.8  Informal  procedural  advice. . 

28.9  Procedures;  general. 

28.10  Notice  of  appeal  rights. 

28.1 1  Filing  a  charge  with  the  General 
Counsel. 

28.12  Gfineral  Counsel  procedures. 

Hearing  Procedures  for  Cases  Before  the 
Board— General 

28.15  Scope  and  policy. 

28.16  Revocation,  amendment  or  waiver  of 
rules. 

28.17  Internal  appeals  of  Board  employees. 

28.18  Filing  a  petition  for  review  with  the 
Board. 

28.19  Content  of  response  by  charged  party. 

28.20  Number  of  pleadings,  service  and 
response. 

28.21  Prehearing  procedures  and  motions 
practice. 

28.22  Administrative  judges. 

28.23  Disqualification  of  administrative 
judges. 

28.24  Sanctions. 

Parties,  Practitioners  and  Witnesses 

28.25  Representation. 
28.26 
28.27 
28.28 
28.29 


Witness  fees. 
Interveners. 
Substitution. 
Consolidation  or  joinder. 


Discovery 

28.40  Statement  of  purpose. 

28.41  Explanation,  scope  and  methods. 

28.42  Discovery  procedures  and  protective 
orders. 

28.43  Compelling  discovery. 

28.44  Taking  of  depositions. 

28.45  Admissions  of  facts  and  genuineness 
of  docimients. 

Subpoenas 

28.46  Motion  for  subpoena 

28.47  Motion  to  quash. 

28.48  Service. 

28.49  Return  of  service. 


28.50    Enforcement 
Hearings 

28.55  Scheduling  the  hearing. 

28.56  Hearing  procedures,  conduct  and 
copies  of  exhibits. 

28.57  Public  hearings. 

28.58  Transcript. 

28.59  OfBdal  record. 

28.60  Briefs. 

28.61  Burden  and  degree  of  proof. 

28.62  Closing  the  record. 

Evidence 

28.65  Service  of  documents. 

28.66  Admissibility. 

28.67  Production  of  statements. 

28.68  Stipulations. 

28.69  Judicial  notice. 

Interlocuhory  Appeals 

28.80  Explanation. 

28.81  Procedures  and  criteria  for 
certification. 

Board  Decisions,  Attorney's  Fees  and 
Judicial  Review 

28.86  Board  procedures:  recommended 
decisions. 

28.87  Board  procedures;  initial  decisions. 

28.88  Board  procedures;  enforcement. 

28.89  Attorney's  fees  and  costs. 

28.90  Board  procedures;  judicial  review. 

Subpart  C— Ovaralght  Procadurea 

28.91  General. 

28.92  Oversight  of  GAO  EEO  program. 

Subpart  D— Special  Procadurea;  Equal 
Employment  Opportunity  (EEO)  Caaea 

28.95  Purpose  and  scope. 

28.96  Applicability  of  general  procedures. 

28.97  Class  actions  in  EEO  cases. 

28.98  Individual  charges  in  EEO  cases. 

28.99  Petitions  for  review  to  the  Board  in 
EEO  cases. 

28.100  Qvil  action;  discrimination 
complaints. 

28.101  Effect  on  administrative  processing. 

Subpart  E— Special  Procedure*; 
Repraeentation  Procaadinga 

28.110    Purpose. 
Scope. 

Who  may  file  petitions. 
Contents  of  representation  petitions. 
Pre-investigation  proceedings. 
Processing  petitions. 
Conduct  of  elections. 

Subpart  F— Special  Procadurea;  Unfair 
Labor  Practice* 

28.120  Authority  of  the  Board. 

28.121  Unfair  labor  practices;  Board 
procediues. 

28.122  Negotiability  issues;  compelling 
need. 

28. 1 23  Standards  of  conduct  for  labor 
organizations. 

28.124  Review  of  arbitration  awards. 

Subpart  G-Corr*ctlv*  Action,  Diaeipiinary 
and  Stay  Procaadinga 

28.130  General  authority. 

28.131  Corrective  action  proceedings. 

28.132  Disciplinary  proceedings. 

28.133  Stay  proceedings. 


28.111 
28.112 
28.113 
28.114 
28.115 
28.116 
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Subpart  H— AppMla  by  Rtombera  of  ttw 
Senior  Executiva  Service 

28.140  Personnel  actions  involving  SES 
members. 

28.141  Performance  based  actions. 

Subpart  I— Ex  Parte  Communlcatlor>e 

28.145  Policy. 

28.146  Explanation  and  definitions. 

28.147  Prohibited  communications. 

28.148  Reporting  of  communications. 

28.149  Sanctions. 

Subpart  J— Statementa  of  Policy  or 
Guidance 

28.155  Statements  of  policy  or  guidance. 
Authority:  31  U.S.C.  753. 

Subpart  A— Purpose,  General 
Definitions,  and  Jurisdiction 

f  28.1    Purpoae  and  acope. 

(a)  The  purpose  of  these  rules  is  to 
establish  the  procedures  to  be  followed: 

(1)  By  the  GAO,  in  its  dealings  with 
the  Board; 

(2)  By  employees  of  the  GAO  or 
applicants  for  employment  by  the  GAO, 
or  by  groups  or  organizations  claiming 
to  be  affected  adversely  by  the 
operations  of  the  GAO  personnel 
system; 

(3)  By  employees  or  organizations 
petitioning  for  protection  of  rights  or 
extension  of  benefits  granted  to  them 
under  Subchapters  in  and  IV  of  Chapter 
7ofTitle31,U.S.C.;and 

(4)  By  the  Board,  in  carrying  out  its 
responsibilities  under  Subchapters  in 
and  IV  of  Chapter  7  of  Title  31,  U.S.C. 

(b)  The  scope  of  the  Board's 
operations  encompasses  the 
investigation  and,  where  necessary, 
adjudication  of  cases  arising  under  31 
U.S.C.  753.  In  addition,  the  Board  has 
authority  for  oversight  of  the  equal 
employment  opportunity  program  at 
GAO.  This  includes  the  review  of 
policies  and  evaluation  of  operations  as 
they  relate  to  EEO  objectives  and,  where 
necessary,  the  ordering  of  corrective 
action  for  violation  of  or  inconsistencies 
with  equal  emplojmient  opportimity 
laws. 

(c)  In  considering  any  procedural 
matter  not  specifically  addressed  in 
these  rules,  the  Board  will  be  guided, 
but  not  bound,  by  the  Federal  Rules  of 
Civil  Procedure. 

iiBJt   Juriadletlon. 

(a)  Tlie  Board  has  jtuisdiction  to  hear 
and  decdde  the  following  actions 
brought  by  the  General  Counsel: 

(1)  Proceedings  in  which  the  General 
Counsel  seeks  to  stay  a  personnel  action 
based  upon  an  alleged  prohibited 
personnel  practice  that  has  occurred  or 
is  about  to  occur; 

(2)  Proceedings  in  which  the  General 
Counsel  seeks  corrective  action  for  an 


alleged  prohibited  personnel  practice; 
and 

(3)  Proceedings  in  which  the  General 
Counsel  seeks  discipline  for  a  GAO 
employee  who  has  allegedly  committed 
a  prohibited  personnel  practice  or  who 
has  engaged  in  prohibited  political 
activity. 

(b)  tne  Board  has  jurisdiction  to  hear 
any  action  brought  by  any  person  or 
group  of  persons  in  the  following 
subject  areas: 

(1)  An  officer  or  employee  appeal 
involving  a  removal,  suspension  for 
more  than  14  days,  reduction  in  grade 
or  pay,  or  furlough  of  not  more  than  30 
days; 

(2)  A  prohibited  personnel  practice 
under  31  U.S.C.  732(b)(2); 

(3)  A  decision  of  an  appropriate  unit 
of  employees  for  collective  l^rgaining; 

(4)  An  election  or  certification  of  a 
collective  bargaining  representative; 

(5)  A  matter  appealable  to  the  Board 
under  the  labor-management  relations 
program  under  31  U.S.C.  732(e), 
including  an  unfair  labor  practice  under 
31  U.S.C.  732(e)(1); 

(6)  An  action  involving 
discrimination  prohibited  under  31 
U.S.C.  732(f)(1);  and 

(7)  An  issue  about  GAO  personnel 
which  the  Comptroller  General  by 
regulation  decides  the  Board  shall 
resolve. 

(c)  Special  jurisdictional  rules  where 
matters  are  covered  by  a  negotiated 
grievance  procedure.  If  a  GAO  employee 
is  covered  by  a  collective  bargaining 
agreement  containing  a  negotiated 
grievance  procedure  that  permits  the 
employee  to  grieve  matters  that  would 
otherwise  be  appealable  to  the  Board, 
the  following  special  rules  apply: 

(1)  Matters  involving  discrimination, 
performance-based  reduction  in  grade  or 
removal,  or  adverse  action.  If  the 
negotiated  grievance  procedure  permits 
the  employee  to  grieve  matters 
involving  prohibited  discrimination  (as 
defined  in  §  28.95),  performance-based 
reduction  in  grade  or  removal  (as 
described  in  5  U.S.C  4303)  or  an 
adverse  action  (as  described  in  5  U.S.C. 
7512),  then  the  employee  may  elect  to 
raise  the  matter  either  imder  the 
negotiated  grievance  procedure  or  under 
the  Board's  procedures,  but  not  both. 
The  employee  will  be  deemed  to  have 
elected  the  Board's  procedures  if  the 
employee  files  a  timely  charge  with  the 
Board's  General  Counsel  or  files  a 
timely  written  EEO  complaint  with 
GAO  before  filing  a  timely  written 
grievance. 

(2)  Other  matters.  If  the  negotiated 
grievance  procedure  permits  the 
employee  to  grieve  any  matters  which 
would  otherwise  be  appealable  to  the 


Board,  other  than  those  listed  in 
paragraph  (c)(1)  of  this  section,  then 
those  matters  may  only  be  raised  under 
the  negotiated  grievance  procedure  and 
not  before  the  Board. 

(3)  Board  review  of  final  decisions 
fi-om  the  negotiated  grievance  procedure 
involving  discrimination.  If  an 
employee  elects  to  pursue  a  matter 
involving  prohibited  discrimination  (as 
defined  in  §  28.95)  through  the 
negotiated  grievance  procedure,  the 
employee  may  ask  the  Board  to  review 
the  final  decision  of  the  negotiated 
grievance  procedure  as  it  relates  to  the 
issue  of  discrimination.  A  petition 
seeking  such  review  shall  be  filed  with 
the  Clerk  of  the  Board  within  20  days 
of  receipt  of  the  final  decision  of  the 
negotiated  grievance  procedure.  The 
Board  will  not  review  any  final 
decisions  of  the  negotiated  grievance 
procedure  other  than  those  where 
prohibited  discrimination  was  raised  as 
an  issue  in  the  grievance. 

128.3    General  definitiona. 

In  this  part — 

Administrative  judge  means  any 
individual  designated  by  the  Board  to 
preside  over  a  hearing  conducted  on 
matters  within  its  jurisdiction.  An 
administrative  judge  may  be  a  member 
of  the  Board,  an  employee  of  the  Board, 
or  any  individual  quaUfied  by 
experience  or  training  to  conduct  a 
hearing  who  is  appointed  to  do  so  by 
the  Board.  When  a  panel  of  members  or 
the  full  Board  is  hearing  a  case,  the 
Chair  shall  designate  one  of  the 
members  to  exercise  the  responsibilities 
of  the  administrative  judge  in  the 
proceedings. 

Board  means  the  General  Accounting 
Office  Personnel  Appeals  Board  as 
established  by  31  U.S.C.  751. 

Charge  means  any  request  filed  with 
the  PAB  General  Coimsel  on  any  matters 
within  the  jiuisdiction  of  the  Board, 
under  the  provisions  of  Subchapter  IV 
of  Chapter  7  of  Title  31,  United  States 
Code. 

Charging  Party  means  any  person 
filing  a  charge  with  the  General  Counsel 
for  investigation. 

Comptroller  General  means  the 
Comptroller  General  of  the  United 
States. 

Days  means  calendar  days. 

Exceptions  to  the  Recommended 
Decision  means  a  request  filed  by  a 
party  with  the  Board  that  objects  to  the 
findings  and/ or  conclusions  of  a 
recommended  decision. 

GAO  means  the  General  Accoimting 
Office. 

General  Counsel  means  the  General 
Counsel  of  the  Board,  as  provided  for 
under  31  U.S.C.  752. 
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Initial  Decision  means  the 
adjudicatory  statement  of*  case  that  is 
issiied  by  in  administrative  }udge  who 
is  a  member  of  the  Board. 

Person  means  an  employee,  an 
applicant  for  employment,  a  former 
employee,  a  labor  organization  or  the 
GAO. 

Petition  for  Review  means  any  request 
filed  with  the  Board  for  action  to  be 
taken  on  matters  within  the  jurisdiction 
of  the  Board,  under  the  provisions  of 
Subchapter  IV  of  Chapter  7  of  Title  31, 
United  States  Code. 

Petitioner  means  any  person  filing  a 
petition  for  review  for  Board 
consideration. 

Pleading  means  a  document  that 
Initiates  a  cause  of  action  before  the 
Board,  responds  to  a  cause  of  action, 
amends  a  cause  of  action,  responds  to 
an  amended  cause  of  action,  requests 
reconsideration  of  a  decision,  responds 
to  a  request  for  reconsideration  of  a 
recommended  decision  or  responds  to 
suchareq  -jst. 

Recommended  Decision  means  the 
adjudicatory  statement  of  a  case  that  is 
issued  by  an  administrative  judge  who 
is  not  a  member  of  the  Board  at  the  time 
of  the  decision. 

Request  for  Reconsideration  means  a 
request,  filed  with  the  administrative 
judge  who  rendered  the  initial  decision, 
to  reconsider  that  decision  in  whole  or 
part. 

Request  for  Review  means  a  request 
filed  with  the  full  Board  for  review  of 
an  initial  decision. 

Solicitor  moans  the  attorney 
appointed  by  the  Board  to  provide 
advice  and  assistance  to  the  Board  in 
carr>'ing  out  its  adjudicatory  functions 
and  to  otherwise  provide  assistance  as 
directed  by  the  Board. 

|2&4    Computation  of  tim*. 

(a)  To  co-npute  the  number  of  days  for 
filing  undti  these  rules,  the  first  day 
shall  be  the  day  after  the  event  from 
which  the  time  period  begins  to  run  and 
the  last  day  for  filing  shall  be  included 
in  the  computation.  When  the  last  day 
falls  on  a  Saturday.  Sunday  or  federal 
government  holiday,  then  the  filing 
deadline  will  be  the  next  regular  federal 
government  workday. 

(b)  Whenever  a  party  has  the  right  or 
is  required  to  do  some  act  mthin  a 
prescribed  period  after  the  service  of  a 
notice  or  other  paper  upon  him  or  her 
and  the  notice  or  paper  is  served  by 
mail,  five  (5)  days  shall  be  added  to  the 
prescribed  period.  Only  two  (2)  days 
shall  be  added  when  a  document  is 
served  by  express  mail  or  other  form  of 
expedited  delivenr. 

(c)  Except  as  othwwi«e  provided  by 
law.  whenever  an  act  is  required  or 


allowed  to  be  done  at  or  within  a 
specified  period  of  time,  the  time  fixed 
or  the  period  of  time  prescribed  may  for 
good  cause  be  extended  or  shortened  by 
the  Board  or  administrative  judge. 

Subpart  B— Procedures 

|2&8    imonnel  procedural  edvloe. 

(a)  Persons  may  seek  informal  advice 
on  all  aspects  of  the  Board's  procedures 
by  contacting  the  Board's  SoUdtor.  the 
Board's  General  Counsel  or  the  Clerk  of 
the  Board. 

(b)  Informal  procedural  advice  will  be 
supplied  within  the  limits  of  available 
time  and  staff. 

i28.9    ProceduTM;  ganerak 

(a)  The  procedures  described  in  this 
subpart  are  generally  applicable  to  the 
processing  of  all  matters  presented  for 
consideration  by  the  Board.  Where 
special  procedures  are  to  be  followed, 
they  will  be  prescribed  in  those 
subsequent  subparts  to  which  they  are 
particularly  applicable. 

(b)  No  pleading,  motion  or  supporting 
memorandum  filed  with  the  Board  shall 
exceed  60  pages,  exclusive  of 
attachments.  The  Board  or  the 
administrative  judge  may  waive  this 
limitation  for  good  cause  shown. 
Pleadings,  motions  and  supporting 
memoranda,  and  attachments  thereto, 
shall  be  on  standard  letter-size  paper 
(8V2X11). 

928.10    Notice  of  appeal  rights. 

(a)  "The  GAO  shall  be  responsible  for 
ensuring  that  employees  are  routinely 
advised  of  their  appeal  rights  to  the 
Board  and  that  employees  who  are  the 
object  of  an  adverse  or  performance- 
based  action  are.  at  the  time  of  the 
action,  adequately  advised  of  their 
appeal  rights  to  the  Board.  The  notice  in 
adverse  or  performance-based  actions 
must  be  accompanied  by  proof  of 
service. 

(b)  The  notice  in  adverse  or 
performance-based  actions  shall 
include: 

(1)  Time  limits  for  appealing  to  the 
Board  and  the  address  of  the  Board; 

(2)  A  copy  of  the  Board's  regulations; 
and 

(3)  Notice  of  the  right  to 
representation,  and  the  availability  of  a 
hearing  before  the  Board  where  factual 
issues  are  In  dispute. 

128.11    RUftgecherge  with  the  GerttrsI 
CounseL 

(a)  Who  may  file.  (1)  Any  person 
claiming  to  be  affected  adversely  by 
GAO  action  or  inaction  which  is  within 
the  Board's  jurisdiction  under 
Subchapter  IV  of  Chapter  7  of  "Htle  31, 


United  States  Code,  may  file  a  charge 
with  the  General  Counsel. 

(2)  Non-EEO  class  actions.  One  or 
more  persons  may  file  a  charge  as 
representative  of  a  class  in  any  matter 
within  the  Board's  jurisdiction.  See 

§  28.97  for  EEC  class  actions. 

(3)  Unfair  labor  practice  proceedings. 
Any  person  may  file  a  charge  alleging 
that  me  GAO  or  a  labor  organization  nas 
engaged  or  is  engaging  in  an  \mfair  labor 
practice.  (The  types  of  allegations  whidh 
may  be  included  in  an  unfair  labor 
practice  charge  are  discussed  at 

§  28.121(a)). 

(b)  When  to  file.  (1)  Charges  relating 
to  adverse  and  performance-based 
actions  must  be  filed  within  20  days 
after  the  effective  date  of  the  action. 

(2)  Charges  relating  to  other  personnel 
actions  must  be  filed  within  20  days 
after  the  effective  date  of  the  action  or 
20  days  after  the  charging  party  knew  or 
should  have  known  of  the  action. 

(3)  Charges  which  include  an 
allegation  of  prohibited  discrimination 
shall  be  filed  in  accordance  vrith  the 
special  rules  set  forth  in  §  28.98. 

(4)  Charges  relating  to  continuing 
violations  may  be  filed  at  any  time. 

(c)  How  to  file.  Charges  may  be  filed 
with  the  General  Counsel  in  person  or 
by  mail.  Please  note  that  the  address  to 
be  used  differs  for  the  two  kinds  of 
filing. 

(1)  Filing  in  person:  A  charge  may  be 
filed  in  person  at  the  Office  of  the 
General  Counsel,  Suite  840,  Union 
Center  Plaza  U,  820  First  Street,  NE., 
Washington,  DC 

(2)  Finng  by  mail:  A  charge  may  be 
filed  by  mail  addressed  to  the  General 
Counsel,  Personnel  Appeals  Board, 
Suite  840.  Union  Center  Plaza  II.  441 G 
Street.  NW.,  Washington.  DC  20548. 
When  filed  by  mail,  the  postmark  shall 
be  the  date  of  filing  for  all  submissions 
to  the  General  Counsel. 

(d)  What  to  file.  The  charging  party 
should  include  in  any  charge  the 
following  information; 

(1)  Name  of  the  charging  party  or  a 
clear  description  of  the  group  or  class  of 
persons  on  whose  behalf  the  charge  is 
being  filed; 

(2)  The  names  and  titles  of  persons,  if 
any,  responsible  for  actions  the  charging 
party  wishes  to  have  the  General 
Coimsel  review; 

(3)  The  actions  complained  about. 
including  dates,  reasons  given,  and 
internal  appeals  taken; 

(4)  The  charging  party's  reasons  for 
believing  the  actions  to  be  improper; 

(5)  Remedies  sought  by  the  nharpir^p 
party; 

(6)  Name  and  address  of  the 
representative,  if  any.  who  will  act  for 
the  charging  party  in  any  further  stages 
ofthe  matter;  and 


Federal  Register  /  Vol.  58.  No.  224  /  Tuesday.  November  23,  1993  /  Rules  and  Regulations    61995 


(7)  Signature  of  the  charging  party  or 
the  charging  party's  representative. 

(e)  The  General  Counsel  shall  not 
represent  a  petitioner  when  the  only 
issue  is  attorney  fees.  When  attorney 
fees  are  the  only  issue  raised  in  a  charge 
to  the  General  Counsel,  the  General 
Counsel  shall  transmit  the  charge  to  the 
Board  for  processing  under  §§28.18 
through  28.88  as  a  petition  for  review. 

S28.12    Gen«ral  Counsel  procedures. 

(a)  The  General  Counsel  shall  serve  on 
the  GAO  or  other  charged  party  a  copy 
of  the  charge,  investigate  the  matters 
raised  in  a  charge,  refine  the  issues 
where  appropriate,  and  attempt  to  settle 
all  matters  at  issue. 

(b)  The  General  Counsel's 
investigation  may  include  gathering 
information  from  the  GAO  or  other 
charged  party,  and  interviewing  and 
taking  statements  from  witnesses. 
Employees  of  GAO  who  are  requested 
by  iha  General  Coimsel  to  participate  in 
any  investigation  under  these  Rules 
shall  be  on  official  time. 

(c)  Following  the  investigation,  the 
General  Counsel  shall  provide  the 
charging  party  with  a  Rigjit  to  Appeal 
Letter.  Accompanying  this  letter  will  be 
a  statement  of  the  General  Counsel 
advising  the  charging  party  of  the 
results  of  the  investigation.  This 
statement  of  the  General  Coimsel  is  not 
subject  to  discovery  and  may  not  be 
introduced  into  evidence  before  the 
Board. 

(d)  If,  following  the  investigation,  the 
General  Counsel  determines  that  there 
are  not  reasonable  grounds  to  believe 
that  the  charging  party's  rights  under 
Subchapters  III  and  IV  of  Chapter  7  of 
Title  31.  United  States  Code,  have  been 
violated,  then  the  General  Counsel  shall 
not  represent  the  charging  party.  If  the 
General  Counsel  determines  that  there 
are  reasonable  grounds  to  believe  that 
the  charging  party's  rights  under 
Subchapters  III  and  IV  of  Chapter  7  of 
Title  31.  United  States  Code,  have  been 
violated,  then  the  General  Counsel  shall 
represent  the  charging  party,  unless  the 
charging  party  elects  not  to  be 
represented  by  the  General  Counsel. 
Any  charging  party  may  represent  him 
or  herself  or  obtain  other  representation. 

(e)  When  the  charging  party  elects  to 
be  represented  by  the  General  Coimsel, 
the  General  Counsel  is  to  direct  the 
representation  in  the  charging  party's 
case.  The  charging  party  may  also  retain 
a  private  representative  in  such  cases. 
However,  the  role  of  a  private 
representative  is  limited  to  assisting  the 
General  Counsel  as  the  General  Counsel 
determines  to  be  appropriate. 

(f)  When  the  General  Counsel  is  not 
participating  in  a  case,  the  General 


Counsel  may  request  permission  to 
intervene  with  regard  to  any  issue  in 
which  the  General  Counsel  finds  a 
significant  public  interest  with  resp)ect 
to  the  preservation  of  the  merit  system. 

Hearing  Procedures  for  Cases  Before 
the  Boud — General 

128.15    Scope  and  polley. 

The  rules  in  this  subpart  apply  to 
actions  brought  by  any  person,  except  as 
otherwise  provided  In  §  28.17 
(concerning  internal  appeals  of  Board 
employees).  These  rules  also  apply  to 
actions  brought  by  the  General  Counsel, 
except  as  otherwise  provided  in  subpart 
G  (concerning  corrective  action, 
disciplinary  and  stay  proceedings).  It  is 
the  policy  of  the  Board  that  these  rules 
shall  be  applied  in  a  manner  which 
expedites  the  processing  of  each  case, 
but  with  due  regard  to  the  rights  of  all 
parties. 

S  28.1 6    Revocation,  amendment  or  waiver 
of  rules. 

(a)  The  Board  may  revoke  or  amend 
these  regulations  by  publishing 
proposed  changes  within  GAO  and 
providing  for  a  comment  period  of  not 
less  than  30  days.  Following  the 
comment  period,  any  changes  to  the 
rules  are  final  once  they  are  published 
in  the  Federal  Register.  Notice  of 

Eublication  in  the  Federal  Register  must 
9  published  throughout  GAO. 

(0)  An  administrative  judge  or  the 
Board  may  waive  a  Board  regulation  in 
an  individual  case  for  good  cause  shown 
if  application  of  the  regulation  is  not 
required  by  statute. 

S28.17    internal  appeals  of  Board 
employees. 

(a)  The  provisions  of  the  GAO 
Personnel  Act,  its  implementing 
regulations,  and  the  Board's  procedural 
rules  apply  in  the  same  manner  to 
employees  of  the  Board  as  they  do  to 
other  GAO  employees,  with  the 
following  exceptions. 

(1)  The  General  Counsel  serves  at  the 
pleasure  of  the  Chair.  The  General 
Counsel  may  not  bring  any  complaint  or 
charge  concerning  his  or  her  own 
employment  except  to  allege  that  he  or 
she  has  been  the  victim  of  prohibited 
discrimination  or  a  prohibited 
personnel  practice  as  defined  in  31 
U.S.C.  732  (b)(2)  or  (fl(l). 

(2)  When  an  employee  of  the  Board 
beUeves  that  he  or  she  has  been  denied 
his  or  her  right  to  equal  employment 
opportunity,  the  employee  shall  consult 
either  with  the  Solicitor  or  with  the 
General  Counsel  and  seek  advice  on 
filing  an  EEO  complaint.  If  the  matter 
cannot  be  resolved  within  10  days,  the 
Solicitor  or  General  Counsel  shall  notify 


the  employee  of  his  or  her  right  to  file 
an  EEO  complaint.  The  employee  shall 
have  20  days  from  service  of  this  notice 
to  file  an  EEO  complaint  with  the 
General  Counsel.  Upon  receipt  of  an 
EEO  complaint,  the  General  Counsel 
shall  arrange  for  processing  in 
accordance  with  paragraph  (b)  of  this 
section. 

(3)  When  an  employee  of  the  Board 
wishes  to  raise  any  other  issue  that 
would  be  subject  to  the  Board's 
jurisdiction,  the  employee  shall  file  a 
charge  with  the  General  Counsel  and  the 
General  Counsel  shall  arrange  for 
processing  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  The  responsibilities  and  functions 
of  the  Board's  General  Counsel  will  be 
assumed  by  an  attorney  who  is  not  a 
current  or  former  employee  of  the  Board 
or  the  GAO.  The  services  of  that 
attorney,  who  shall  be  knowledgeable  in 
federal  personnel  matters,  will  be  paid 
for  by  the  Board.  The  attorney  will  be 
selected  by  an  impartial  body  as 
described  below. 

(1)  If  agreed  to  by  the  Special  Counsel 
of  the  Merit  Systems  Protection  Board 
(MSPB)  (or  the  EEOC.  as  appropriate), 
that  body  will  appoint  and  detail  a 
person  from  among  its  attorneys  to 
perform  the  functions  of  the  General 
Counsel. 

(2)  If  the  MSPB  Special  Counsel  (or 
die  EEOC)  does  not  agree  to  such  a 
grocedure.  an  appointment  of  an 
attorney  will  be  sought  from  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS). 

(3)  In  any  event,  whoever  is  so 
appointed  shall  possess  all  of  the 
powers  and  authority  possessed  by  the 
General  Counsel  in  employee  appeal 
cases. 

(c)  The  adjudication  responsibilities 
and  functions  of  the  Board  will  be 
assumed  by  a  person  who  is  not  a 
current  or  former  employee  of  tiie  Board 
or  the  GAO.  The  services  of  that  person, 
who  shall  be  knowledgeable  in  federal 
personnel  matters,  will  be  paid  for  by 
the  Board.  The  person  will  be  selected 
by  an  impartial  body  as  described 
below. 

(1)  If  agreed  to  by  the  MSPB  (or  the 
EEOC,  as  appropriate),  that  body  will 
appoint  and  detail  one  of  its 
administrative  law  judges  (ALJ)  or 
administrative  judges  (AJ)  to  perform 
the  Board's  adjudicative  functions. 

(2)  If  the  MSPB  (or  the  EEOC)  does 
not  agree  to  such  a  procedure,  an 
appointment  of  an  arbitrator  will  be 
sought  from  the  FMCS. 

(3)  In  any  event,  whoever  is  so 
appointed  shall  possess  all  of  the 
powers  and  authority  possessed  by  the 
Board  in  employee  appeals  cases.  The 
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decision  of  the  administrative  law 
judge,  administrative  judge  or  arbitrator 
shall  be  a  final  decision  of  the  Board,  in 
the  same  manner  as  if  rendered  by  the 
Board  under  S  28.86(e).  The  procedure 
for  judicial  review  of  the  decision  shall 
be  the  same  as  that  described  in  §  28.90 
or  §  28.100,  as  appropriate. 

(d)  Any  employee  of  the  Board  (other 
than  the  General  Counsel)  who  believes 
that  he  or  she  is  aggrieved  by  any 
personnel  matter  that  is  not  reviewable 
by  the  Board  under  31  U.S.C.  753(a) 
may  file  a  grievance  as  follows: 

(1)  Informal  Step.  The  employee  must 
discuss  the  complained  of  incident  with 
his  or  her  supervisor  as  soon  as  possible 
after  the  complained  of  incident. 

(2)  Step  r  If  the  supervisor  is  unable 
♦o  resolve  tne  matter  informally  to  the 

f  Jtisfaction  of  the  employee,  then  the 
I  -nployee  may  file  a  formal  grievance 
'.itn  the  supervisor.  The  formal 
>.-ievance  must  be  filed  by  the  employee 
\-  ith  the  supervisor  within  20  days  after 
the  complained  of  incident.  The 
supervisor  must  respond  to  the 
employee  in  writing  within  10  days. 

(3)  Step  2.  (i)  If  the  employee  is  not 
satisfied  with  the  supervisor's  respcHise. 
the  employee  has  10  days  in  which  to 
appeal  to  the  Chair.  In  this  appeal,  the 
employee  must  forward  to  the  Chair  the 
formal  grievance,  the  supervisor's 
response  and  a  brief  statement  from  the 
employee  explaining  why  the 
supervisor's  response  is  not  satisfactory. 

fii)  The  Chair  or  another  member 
designated  by  the  Chair,  shall  meet  with 
the  employee  and  discuss  the  matter  of 
concern  within  10  days  after  service  of 
the  step  2  £.  peal.  The  Chair  or  designee 
shall  issue  a  written  resolution  of  the 
grievance. 

(4)  Step  3.  Within  10  days  after 
service  of  the  Chair's  resolution  or 
within  60  days  after  initiating  step  2, 
whichever  occurs  first,  the  employee 
may  request  that  the  full  Board  review 
the  grievance.  The  decision  of  the  full 
Board  is  the  final  decision  in  the  matter. 


Rling  a  petition  for  review  with  the 


i28.18 
Board. 

(a)  Who  may  file.  Any  person  who  has 
received  a  Right  to  Appeal  letter  fi^ra 
the  General  Counsel  and  who  is 
claiming  to  be  affected  adversely  by 
GAO  action  or  inaction  which  is  within 
the  Board's  jurisdiction  under 
Subchapter  IV  of  Chapter  7  of  Title  31, 
United  States  Code,  may  file  a  petition 
for  review.  A  petition  for  review  may 
also  be  filed  by  any  person  who  has 
received  a  Right  to  Appeal  letter  from 
the  General  Counsel  and  who  is  alleging 
that  the  GAO  or  a  labor  organization 
engaged  or  is  engaging  in  an  unfair  labor 
practice. 


(b)  When  to  file.  Petitions  for  review 
must  be  filed  Mrithin  20  days  after 
service  upon  the  charging  party  of  the 
Right  to  Appeal  Letter  from  the  General 
Counsel. 

(c)  How  to  file.  Petitions  may  be  filed 
in  person  or  by  mail.  Please  note  that 
the  address  to  be  used  differs  for  the  two 
kinds  of  filing. 

(1)  Filing  in  person:  A  petition  may  be 
filed  in  person  at  the  office  of  the  Board, 
Suite  830,  Union  Center  Plaza  II,  820 
First  Street.  NE..  Washington.  DC. 

(2)  Fihng  by  mail:  A  petition  may  be 
filed  by  mail  addressed  to  the  Persoimel 
Appeals  Board,  suite  830,  Union  Center 
Plaza  n.  441  G  Street.  NW.,  Washington 
DC  20548.  When  filed  by  mail,  the 
postmark  shall  be  the  date  of  filing  for 
all  submissions  to  the  Board. 

(d)  What  to  file.  The  petition  for 
review  shall  include  the  following 
information: 

(1)  Name  of  the  petitioner  or  a  clear 
description  of  the  group  or  class  of 
persons  on  whose  behalf  the  petition  is 
being  filed; 

(2)  The  names  and  titles  of  persons,  if 
any,  responsible  for  actions  the 
petitioner  wishes  to  have  the  Board 
review; 

(3)  The  actions  being  complained 
about,  including  dates,  reasons  given 
and  internal  appeals  taken; 

(4)  Petitioner  s  reasons  for  believing 
the  actions  to  be  improper. 

(5)  Remedies  souSit  oy  the  petitioner, 
.  (6)  Name  and  address  of  the 

representative,  if  any,  who  will  act  for 
the  petitioner  in  any  further  stages  of 
the  matter;  and 

(7)  Signature  of  the  petitioner  or 
petitioner's  representative. 

(e)  Failure  to  raise  a  claim  or  defense 
in  the  petition  for  review  shall  not  bar 
its  submission  later  unless  to  do  so 
would  prejudice  the  rights  of  the  other 
parties  or  unduly  delay  the  proceedings. 

(f)  Non-EEO  class  actions.  One  or 
more  persons  may  file  a  petition  for 
review  as  representatives  of  a  class  in 
any  matter  within  the  Board's 
jurisdiction.  For  the  purpose  of 
determining  whether  it  is  appropriate  to 
treat  an  appeal  as  a  class  action,  the 
administrative  judge  will  be  gxiided,  but 
not  controlled,  by  the  applicable 
provisions  of  the  Federal  Rules  of  Civil 
Procedure.  See  §  28.97  for  EEO  class 
actions. 

128.19    Content  of  rMpona*  by  charged 
party. 

(a)  Within  20  days  after  service  of  a 
copy  of  a  petition  for  review,  the  GAO 
or  other  charged  party  shall  file  a 
response  containing  at  least  the 
following: 

(1)  A  statement  of  the  positioii  of  the 
charged  party  on  each  ofthe  issues 


raised  by  the  petitioner,  including 
admissions,  denials  or  explanations  of 
each  allegation  made  in  the  petition  and 
anv  other  defenses  to  the  petition.  . 

(2)  Designation  of,  and  signati^e  by, 
the  representative  authorized  to  act  for 
the  charged  party  in  the  matter. 

(b)  Failure  to  raise  a  claim  or  defense 
in  the  response  shall  not  bar  its 
submission  later  unless  to  do  so  would 
prejudice  the  rights  ofthe  other  parties 
or  unduly  delay  the  proceedings. 

126.20    Numbar  of  Ploedlnge,  Mrvice  and 
reaponaa. 

(a)  Number.  One  original  and  seven 
copies  of  all  pleadings  (see  definition  in 
§  28.3)  must  be  filed  with  the  Board. 
However,  when  before  a  single 
administrative  judge,  one  original  and 
three  copies  vdll  be  adequate  unless 
informed  otherwise. 

(b)  Service— ^i;  Service  by  the  Board. 
The  Board  will  serve  copies  of  a  petition 
for  review  upon  the  parties  to  the 
proceeding  by  mail.  The  Board  will 
attach  a  service  list  indicating  the  names 
and  addresses  of  the  parties  to  the 
proceeding  or  their  designated 
representatives.  The  Board  will  not 
serve  copies  of  any  pleadings,  motions, 
or  other  submissions  by  the  parties  after 
the  initial  petition  for  review. 

(2)  Service  by  the  parties.  "The  parties 
shall  serve  on  each  other  one  copy  of  all 
pleadings  other  than  the  initial  petition 
for  review.  Service  shall  be  made  by 
mailing  or  by  delivering  personally  a 
copy  ofthe  pleading  to  each  party  on 
the  service  list  previously  provided  by 
the  Board.  Each  pleading  must  be 
accompanied  by  a  certificate  of  service 
specifying  how  and  when  service  was 
made.  It  shall  be  the  duty  of  all  parties 
to  notify  the  Board  and  one  another  in 
vmting  of  any  changes  in  the  names  or 
addresses  on  the  service  list. 

(c)  Time  limitations  for  response  to 
pleadings.  Unless  otherwise  specified 
by  the  administrative  judge  or  this 
subpart,  a  party  shall  file  a  response  to 
a  pleading  within  20  days  of  the  service 
of  that  pleading  upon  the  party. 

(d)  Size  limitations  are  set  forth  at 
§  28.9(b). 

128.21    Prahaaring  proeadurea  and 
motlona  pracbca. 

(a)  Amendments  to  petitions.  The 
Board,  at  Its  discretion,  may  allow 
amendments  to  a  petition  for  review  as 
long  as  all  persons  who  are  parties  to 
the  proceeding  have  adequate  notice  to 
prepare  for  the  new  allegations  and  if  to 
do  so  would  not  prejudice  the  rights  of 
the  other  parties  or  tmduly  delay  the 
proceedings. 

(b)  Motions  practice.  When  an  action 
is  before  an  administrative  judge. 
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motions  of  the  parties  shall  be  filed  with 
the  administrative  judge  and  shall  be  in 
writing  except  for  oral  motions  made 
during  the  hearing.  An  original  and  3 
copies  of  written  motions  shall  be  filed 
with  the  administrative  judge.  When  an 
action  is  before  the  full  Board,  an 
original  and  7  copies  of  any  motion 
shall  be  filed  with  the  Board.  Copies 
shall  be  served  simultaneously  upon  the 
other  parties  to  the  proceeding.  An 
original  and  3  copies  of  responses  in 
opposition  to  written  motions  must  be 
filed  with  the  administrative  judge,  or  if 
the  action  is  before  the  full  Board  an 
original  and  7  copies  must  be  filed  with 
the  Board,  and  served  simultaneously 
upon  the  other  parties  to  the 
proceeding.  Responses  shall  be  filed 
within  20  days  of  service  of  the  motion, 
unless  the  administrative  judge  requires 
a  shorter  response  time.  All  writtfe 
motions  and  responses  thereto  shall 
include  a  proposed  order,  where 
applicable.  A  certificate  of  service  will 
be  filed  with  all  motions  and  responses 
thereto  showing  service  by  mail  or 
personal  delivery  of  the  motion  to  the 
other  parties.  Additional  responses  to 
the  motion  or  to  the  response  to  the 
motion  by  either  party  may  be  filed  only 
with  the  approval  of  the  administrative 
judge.  Motions  for  extension  of  time 
will  be  granted  only  for  good  cause 
shown. 

(c)  Oral  argument.  The  administrative 
judge  may  allow  oral  argiunent  on  the 
motion  at  his  or  her  discretion. 

(d)  General  Counsel  Settlement. 
Where  the  General  Counsel  under 

§  28.12(a)  transmits  a  settlement  which 
has  been  agreed  to  by  the  parties,  the 
settlement  agreement  shall  be  the  final 
disposition  of  the  case. 

§28.22    Administrative  Judges. 

(a)  Exercise  of  authority. 
Administrative  judges  may  exercise 
authority  as  provided  in  paragraph  (b)  of 
this  section  upon  their  own  initiative  or 
upon  the  motion  of  a  party,  as 
appropriate. 

(b)  Authority.  Administrative  judges 
shall  conduct  fair  and  impartial 
hearings  and  take  all  necessary  action  to 
avoid  delay  in  the  disposition  of  all 
proceedings.  They  shall  have  all  powers 
necessary  to  that  end  unless  otherwise 
limited  by  law,  including,  but  not 
limited  to,  the  authority  to: 

(1)  Administer  oaths  and  affirmations; 

(2)  Issue  subpoenas  in  accordance 
vnth§  28.46: 

(3)  Rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(4)  Rule  upon  discovery  issues  as 
appropriate  under  §§  28.42  thnms^ 
28.45; 


(5)  Convene  a  hearing  as  appropriate, 
regulate  the  course  of  the  hearing, 
maintain  decorum  and  exclude  from  the 
hearing  any  disruptive  persons; 

(6)  Exclude  from  the  hearing  any 
witness,  except  the  p)etitioner(s),  whose 
later  testimony  might  be  colored  by 
testimony  of  other  witnesses,  or  any 
persons  whose  presence  might  have  a 
chilling  effect  on  a  testifying  witness; 

(7)  Rule  on  all  motions,  witness  and 
exhibit  lists  and  proposed  findings; 

(8)  Require  the  filing  of  memoranda  of 
law  and  the  presentation  of  oral 
argument  with  respect  to  any  question 
of  law; 

(9)  Order  the  production  of  evidence 
and  the  appearance  of  witnesses  whose 
testimony  would  be  relevant,  material 
and  not  repetitious; 

(10)  Impose  sanctions  as  provided 
imder  §  28.24  of  this  part; 

(11)  Hold  prehearing  conferences  for 
the  settlement  and  simplification  of 
issues;  and 

(12)  File  recommended  or  initial 
decisions,  as  appropriate. 

$28.23    DisquaHfication  of  admlnlatrative 
judge*. 

(a)  In  the  event  that  an  administrative 
judge  considers  himself  or  herself 
disqualified,  he  or  she  shall  withdraw 
from  the  case,  stating  on  the  record  the 
reasons  therefor,  and  shall  immediately 
notify  the  Board  of  the  withdrawal. 

(b)  Any  party  may  file  a  motion 
requesting  the  administrative  judge  to 
withdraw  on  the  basis  of  personal  bias 
or  other  disqualification  and  specifically 
setting  forth  the  reasons  for  the  request. 
This  motion  shall  be  filed  as  soon  as  the 
party  has  reason  to  believe  there  is  a 
basis  for  disqualification. 

(c)  The  administrative  judge  shall  rule 
on  the  withdrawal  motion.  If  the  motion 
is  denied,  the  party  requesting 
withdrawal  may  take  an  appeal  to  the 
full  Board.  The  notice  of  appeal, 
together  with  a  supporting  brief,  shall  be 
filed  within  15  days  of  service  of  the 
denial  of  the  motion.  Upon  receipt  of 
the  appeal,  the  Board  will  determine 
whether  a  response  from  the  other  party 
or  parties  is  required,  and  if  so,  wrill  fix 
by  order  the  time  for  the  filing  of  the 
response. 

S  28.24   Sanctlone. 

The  administrative  judge  may  impose 
sanctions  upon  the  parties  as  necessary 
to  serve  the  ends  of  justice,  including 
but  not  limited  to  the  instances  set  forth 
in  this  section. 

(a)  Failure  to  comply  with  an  order. 
When  a  party  fails  to  comply  with  an 
order  (including  an  order  for  the  taking 
of  a  deposition,  for  the  production  of 
evidence  within  the  party's  control,  for 


an  admission,  or  for  production  of 
witnesses),  the  administrative  judge 
may: 

(1)  Draw  an  inference  in  favor  oi  the 
requesting  party  on  the  issue  related  to 
the  information  sought. 

(2)  Prohibit  the  party  faiHng  to 
comply  with  such  order  from 
introducing  evidence  concerning,  or 
otherwise  relying  upon,  testimony 
relating  to  the  information  sought. 

(3)  Permit  the  requesting  party  to 
introduce  secondary  evidence 
concerning  the  information  sought. 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  faihng  to 
comply  with  such  request. 

(b)  Failure  to  prosecute  or  defend.  If 
a  party  fails  to  prosecute  or  defend  an 
appeal,  the  adininistrative  judge  may 
dismiss  the  action  with  prejudice  or  rule 
for  the  petitioner. 

(c)  Failure  to  make  timely  filing.  The 
administrative  judge  may  refuse  to 
consider  any  motion  or  other  action 
which  is  not  filed  in  a  timely  fashion  in 
compliance  with  this  subpart. 

Parties,  Practitioners  and  Witnesses 

$28.25    Representation. 

(a)  All  parties  to  an  appeal  may  be 
represented  in  any  matter  relating  to  the 
appeal.  The  parties  shall  designate  their 
representatives,  if  any,  in  the  petition 
for  review  or  responsive  pleading.  Any 
subsequent  changes  in  representation 
shall  also  be  in  writing,  and  submitted 
to  the  administrative  judge  and  served 
upon  the  other  parties.  Once  a  party  has 
designated  a  representative,  all 
documents  required  by  the  Board's 
regulations  to  be  served  upon  the  party 
shall  instead  be  served  upon  the 
representative. 

(b)  A  party  may  choose  any 
representative  so  long  as  the  person  is 
willing  and  available  to  serve.  However, 
the  other  party  or  parties  may  challenge 
the  representative  on  the  grounds  of 
conflict  of  interest  or  conflict  of 
position.  This  challenge  must  be  made 
by  motion  to  the  administrative  judge 
within  10  days  of  service  of  the  notice 
of  designation,  and  shall  be  ruled  upon 
by  the  administrative  judge  prior  to  any 
further  proceeding  in  the  case.  These 
procedures  apply  equally  to  original  and 
subsequent  designations  of 
representatives.  In  the  event  the  selected 
representative  is  disqualified,  the  party 
afiected  shall  be  given  a  reasonable  time 
to  obtain  another  representative. 

(c)  The  administrative  judge,  on  his  or 
her  own  motion,  may  disqualify  a 
party's  representative  on  the  grounds 
described  in  paragraph  (b)  of  this 
section. 
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128^    WltrmalMe. 

The  costs  involved  in  the  appearance 
of  witnesses  in  any  Board  proceeding 
shall  be  allocated  as  follows: 

(a)  Persons  employed  by  the  GAO 
shall,  upon  request  by  the 
administrative  judge  to  GAO,  be  made 
available  to  participate  in  the  hearing 
and  shall  be  in  official  duty  status  for 
this  purpose  and  shall  not  receive 
witness  fees.  Payment  of  travel  and  per 
diem  expenses  shall  be  governed  by 
apphcable  laws  and  regulations. 

(b)  Employees  of  other  federal 
agencies  called  to  testify  at  a  Board 
hearing  shall,  at  the  request  of  the 
administrative  judge  and  with  the 
approval  of  the  employing  agency,  be  in 
official  duty  status  during  any  period  of 
absence  from  their  normal  duties  caused 
by  their  testimony,  and  shall  not  receive 
witness  fees.  Payment  of  travel  and  per 
diem  expenses  shall  be  governed  by 
applicable  laws  and  regulations.  A  party 
planning  to  call  an  employee  of  another 
federal  agency  as  a  witness  shall 
promptly  notify  the  administrative 
judge  of  the  need  to  submit  to  the 
federal  agency  a  request  that  the 
employee  be  granted  official  duty  status. 
In  the  event  that  the  employing  agency 
refuses  the  request  to  release  the 
employee-witness  in  an  official  duty 
status,  the  employee-witness  may  be 
paid  a  witness  fee  in  accordance  with 
paragraph  (c)  of  this  section. 

(c)  Witnesses  who  are  not  covered  by 
paragraphs  (a)  or  (b)  of  this  section  are 
entitled  to  the  same  witness  fees  as 
those  paid  to  subpoenaed  witnesses 
under  28  U.S.C.  1821.  The  fees  shall  be 
paid,  in  the  first  Instance,  by  the  party 
requesting  the  appearance  of  the 
witness,  subject  to  a  subsequent 
decision  otherwise  in  accordance  with 
§  28.89,  concerning  the  award  of 
attorneys  fees  and  costs.  Such  fees  shall 
be  tendered  to  the  witness  at  the  time 
the  subpoena  is  served,  or,  when  the 
witness  appears  voluntarily,  at  the  time 
of  appearance,  A  federal  agency  or 
corporation  is  not  required  to  tender 
witness  fees  in  advance.  Payment  of 
travel  and  per  diem  expenses  shall  be 
governed  by  applicable  law  and 
regulation. 

(d)  When  the  General  Counsel  is  the 
petitioner  or  is  representing  the 
petitioner,  the  General  Counsel  shall 
pay  the  witness  fees  and  arrange  for  the 
travel  and  per  diem  expenses  Aat  are 
required  by  paragraph  (c)  of  this  section. 

128.27    Intervenora. 

(a)  Intervenora  are  peraons  who  are 
allowed  to  participate  in  a  proceeding 
because  the  proceeding,  or  its  outcome, 
may  affect  their  rights  or  duties. 


fb)  Any  person  may,  by  motion  to  the 
administrative  Judge,  request 
permission  to  intervene.  The  motion 
shall  state  the  reasons  why  the  person 
should  be  permitted  to  intervene.  A 
person  alleged  to  have  committed  a 
prohibited  personnel  practice  under  5 
U.S.C  2302(b)  may  request  permission 
to  intervene  under  this  section. 

(c)  A  motion  for  permission  to 
intervene  will  be  granted  where  a 
determination  is  made  by  the 
administrative  Judge  or  the  Board  that 
the  requestor  will  be  affected  directly  by 
the  outcome  of  the  proceeding.  Denial  of 
a  motion  for  intervention  may  be 
appealed  to  the  Board.  Such  an  appeal 
shall  be  filed  within  10  days  of  service 
of  the  denial  of  the  motion  to  intervene. 

(d)  Intervenora  who  are  granted 
permission  to  intervene  will  be 
considered  full  parties  to  the  hearing 
and  will  have  the  same  rights  and  duties 
as  a  party  with  two  exceptions: 

(1 J  Intervenora  will  not  have  an 
independent  right  to  a  hearing. 

(2)  Intervenors  may  participate  in 
Board  proceedings  only  on  the  issues 
affecting  them,  as  determined  by  the 
administrative  judge  or  Board. 

|28^    SubstHutioa 

(a)  If  a  petitioner  dies  or  is  otherwise 
unable  to  pursue  the  appeal,  the  action 
may  be  completed  upon  substitution  of 
a  proper  party. 

(b)  A  motion  for  substitution  shall  be 
filed  by  the  proper  party  within  90  days 
after  the  death  of  the  petitioner  or  other 
disabling  event. 

128^    Coneoildatlonofloinder. 

(a)  Explanation.  (1)  Consolidation 
may  occur  where  two  or  more  parties 
have  cases  which  should  be  united 
because  they  contain  identical  or  similar 
issues  or  in  such  other  circumstances  as 
Justice  requires. 

(2)  Joinaer  may  occur  where  one 
pereon  has  two  or  more  appeals  pending 
and  they  are  united  for  consideration. 
For  example,  a  single  appellant  who  has 
one  appeal  pending  challenging  a  30- 
day  suspension  and  another  appeal 
pending  challenging  a  subsequent 
dismissal  might  have  the  cases  joined. 

(b)  Action  by  administrative  judge.  An 
administrative  judge  may  consolidate  or 
join  cases  on  his  or  her  own  initiative 
or  on  the  motion  of  a  party  if  to  do  so 
would  expedite  processing  of  the  cases 
and  not  advereely  affect  the  interests  of 
the  parties. 


Discovery 

128.40   Statement  of  purpose. 

Proceedings  before  the  Board  shall  be 
conducted  as  expeditiously  as  possible 
with  due  regard  to  the  rights  ofthe 


parties.  Discovery  is  designed  to  enable 
a  party  to  obtain  relevant  information 
needed  for  presentation  of  the  party's 
case.  These  regulations  are  intended  to 
provide  a  simple  method  of  discovery. 
They  will  be  interpreted  and  applied  so 
as  to  avoid  delay  and  to  facilitate 
adjudication  of  the  case.  The  parties  are 
expected  to  initiate  and  complete 
needed  discovery  with  a  minimum  of 
Board  intervention. 

128.41    Explanation,  scope  and  methods. 

(a)  Explanation.  Discovery  is  the 
process  apart  from  the  hearing  whereby 
a  party  may  obtain  relevant  information 
from  another  person,  including  a  party, 
which  has  not  otherwise  been  provided. 
Relevant  information  includes 
information  which  appeare  reasonably 
calc\ilated  to  lead  to  the  discovery  of 
admissible  evidence.  This  information 
is  obtained  for  the  purpose  of  assisting 
the  parties  in  developing,  preparing, 
and  presenting  their  cases.  The  Federal 
Rules  of  Civil  Procedure  may  be  used  as 
a  general  guide  for  discovery  practices 
in  proceedings  before  the  Board,  except 
as  to  mattera  specifically  covered  by 
these  regulations.  The  Federal  Rules  of 
Qvil  Procedure  shall  be  interpreted  as 
instructive  rather  than  controlling. 

(b)  Scope.  Any  person  may  be 
examined  pursuant  to  paragraph  (c)  of 
this  section  regarding  any  nonprivileged 
matter  which  is  relevant  to  the  issue 
imder  appeal,  including  the  existence, 
description,  nature,  custody,  condition 
and  location  of  documents  or  other 
tangible  things,  and  the  identity  and 
location  of  persons  having  knowledge  of 
relevant  facts.  The  information  sought 
must  appear  reasonably  calculated  to 
lead  to  the  discovery  of  admissible 
evidence. 

(c)  Methods.  Discovery  may  be 
obtained  by  one  or  more  ofthe  methods 
provided  under  the  Federal  Rules  of 
Civil  Procedure,  including  written 
interrogatories,  depositions,  production 
of  documents  or  things  for  inspection  or 
copying,  and  requests  for  admission 
addressed  to  parties. 

128.42    Discovsry  procedures  and 
protective  orders. 

(a)  Discovery  from  a  party.  A  party 
seeking  discovery  from  another  party 
shall  initiate  the  process  by  serving  a 
request  for  discovery  on  the  other  party. 
For  purposes  of  discovery  under  these 
regidations,  a  party  includes  an 
intervenor. 

(1)  Each  request  for  discovery  shall 
state  the  time  limit  for  responding,  as 
prescribed  in  paragraph  (d)  of  this 
section. 

(2)  In  the  case  of  a  request  for 
deposition  of  a  party,  reasonable  notice 


Federal  Register  /  Vol.  58,  No.  224  /  Tuesday.  November  23.  1993  /  Rules  and  RegulaUons    61999 


in  writing  shall  be  given  to  every  party 
to  the  action.  The  notice  shall: 

(i)  Specify  the  time  and  place  of  the 
taking  of  the  deposition;  and 

(ii)  Be  served  on  the  person  to  be 
deposed. 

13)  When  a  request  for  discovery  is 
directed  to  an  officer  or  employee  of 
GAO,  the  agency  shall  make  the  officer 
or  employee  available  on  official  time 
for  the  purpose  of  responding  to  the 
request  and  shall  assist  th^  officer  or 
employee  as  necessary  in  providing 
relevant  information  that  is  available  to 
the  agency. 

(b)  Discovery  from  a  nonparty.  Parties 
are  encouraged  to  attempt  to  obtain 
voluntary  discovery  from  nonparties 
whenever  possible.  A  party  seeking 
discovery  from  a  nonparty  may  initiate 
the  process  by  serving  a  request  for 
discovery  on  that  nonparty  and  on  all 
other  parties  to  the  proceeding.  When  a 
party  is  unable  to  obtain  voluntary 
cooperation,  the  party  may  request  that 
the  administrative  judge  issue  a 
subpoena  by  following  th«t  procedures 
set  forth  in  §  28.46. 

(c)  Responses  to  discovery  requests. 
(1)  A  party  shall  answer  a  discovery 
request  within  the  time  provided  by 
paragraph  (d)(2)  of  this  section  either  by 
furnishing  to  the  requesting  party  the 
information  or  testimony  requested  or 
agreeing  to  make  deponents  available  to 
testify  within  a  reasonable  time,  or  by 
stating  an  objection  to  the  particular 
request  and  the  reasons  for  objection,  or 
by  requesting  a  protective  order. 

(2)  Upon  failure  or  refusal  of  a  party 
to  respond  in  full  to  a  discovery  request, 
the  requesting  jjarty  may  file  with  the 
administrative  judge  a  motion  to  compel 
discovery.  The  time  limits  applicable  to 
a  motion  to  compel  are  set  forth  in 
paragraph  (d)(4)  of  this  section.  A  copy 
of  the  motion  sball  be  served  on  the 
other  parties.  The  motion  shall  be 
accompanied  by: 

(i)  A  copy  of  the  original  request 
served  on  the  party  from  whom 
discovery  was  sought  and  a  statement 
showing  the  relevancy  and  materiality 
of  the  information  sought;  and 

(ii)  A  copy  of  the  objections  to 
discovery  or,  where  appropriate,  a 
verified  statement  that  no  response  has 
been  received. 

(3)  The  party  from  whom  discovery 
was  sought  shall  respond  to  the  motion 
to  compel  within  the  time  limits  set 
forth  In  paragraph  {d)(4)  of  this  section. 

(d)  Time  limits.  (1)  Requests  for 
discovery  shall  be  served  within  30  days 
after  the  service  Ust  is  served  by  the 
Board  on  alKparties. 

(2)  A  party  or  nonparty  shall  respond 
to  a  discovery  request  within  20  days 
after  service  of  the  request  on  the  party 


or  nonparty.  Any  discovery  requests 
following  the  initial  request  shall  be 
served  within  10  days  of  the  date  of 
service  of  the  prior  response,  unless 
otherwise  directed.  Deposition 
witnesses  shall  give  their  testimony  at 
the  time  and  place  stated  in  the  notice 
of  deposition-taking  or  in  the  subpoena, 
unless  the  parties  agree  otherwise. 

(3)  In  responding  to  a  discovery 
request,  a  party  or  nonparty  shall 
respond  as  fully  as  possible,  except  to 
the  extent  that  the  party  or  nonparty 
objects  to  the  discovery  or  requests  a 
protective  order.  Any  objection  or 
request  for  a  protective  order  shall  be 
filed  within  the  time  Umits  set  forth  in 
paragraph  {d){2)  of  this  section.  Any 
objection  shall  be  addressed  to  the  party 
requesting  discovery  and  shall  state  the 
particular  groimds  for  the  objection. 
Any  request  for  a  protective  order  shall 
state  the  grounds  for  the  protective 
order  and  shall  be  served  on  the 
administrative  judge  and  any  other 
parties  to  the  action.  The  administrative 
judge  shall  rule  on  the  request  for  a 
protective  order. 

(4)  Motions  for  an  order  compeUing 
discovery  shall  be  filed  with  the 
administrative  judge  within  10  days  of 
the  service  of  objections  or  within  10 
days  of  the  expiration  of  tlie  time  limits 
for  response  when  no  response  or  an 
alleged  inadequate  response  is  received. 
Opposition  to  a  motion  to  compel  must 
be  filed  with  the  administrative  judge 
within  10  days  of  the  date  of  service  of 
the  motion. 

(5)  Discovery  shall  be  completed  by 
the  time  designated  by  the 
administrative  judge,  but  no  later  than 
65  days  after  the  filing  of  the  appeal.  A 
later  date  may  be  set  by  the 
administrative  judge  after  due 
consideration  of  the  particular  situation 
including  the  dates  set  for  hearing  and 
closing  of  the  case  record. 

128.43    CompelUng  diMOvery. 

(a)  Motion  for  an  order  compelling 
discovery.  Motions  for  orders 
compelling  discovery  shall  be  submitted 
to  the  administrative  judge  as  set  forth, 
at  §  28.42(c)(2)  and  (d)(4)  above. 

(b)  Content  of  order.  AJiy  order  issued 
may  include,  where  appropriate: 

(1)  Provision  for  notice  to  the  person 
to  be  deposed  as  to  the  time  and  place 
of  such  deposition. 

(2)  Such  conditions  or  limitations 
concerning  the  conduct  or  scope  of  the 
proceedings  or  the  subject  matter  as  may 
be  necessary  to  prevent  undue  delay  or 
to  protect  any  party  or  deponent  from 
undue  expense,  embarrassment  or 
oppression. 

(3)  Limitations  upon  the  time  for 
conducting  depositions,  answering 


written  interrogatories,  or  producing 
docimientary  evidence. 

(4)  Other  restrictions  upon  the 
discovery  process  as  determined  by  the 
administrative  judge. 

(c)  Failure  to  comply  with  an  order 
compelling  discovery  may  subject  the 
noncomplying  party  to  sanctions  under 
§28.24. 

128.44    Taking  of  depoeitiona. 

Depositions  may  be  taken  before  any 
person  not  interested  in  the  outcome  of 
the  proceedings  who  is  authorized  by 
law  to  administer  oaths. 

S  28.45    Admission  of  facte  and 
ganulnaness  of  documents. 

(a)  Any  party  may  be  served  with 
requests  for  the  admission  of  the 
genuineness  of  any  relevant  documents 
identified  within  the  request  or  the  truth 
of  any  relevant  matters  of  fact  or 
apphcation  of  law  to  the  facts  as  set 
forth  in  the  request. 

(b)  Within  the  time  period  prescribed 
by  §  28.42(d)(2),  the  party  on  whom  the 
request  is  served  must  submit  to  the 
requesting  party: 

U)  A  sworn  statement  specifically 
denying,  admitting,  or  expressing  a  lack 
of  knowledge  after  making  reasonable 
inquiry  regarding  the  specific  matters  on 
which  an  admission  is  requested;  and/ 
or 

(2)  An  objection  to  the  request  for  an 
admission,  in  whole  or  in  part,  on  the 
groimds  that  the  matters  contained 
therein  are  privileged,  irrelevant,  or 
otherwise  improper. 

(c)  Upon  a  failure  or  refusal  of  a  party 
to  respond  to  a  request  for  admissions 
within  the  prescribed  time  period,  the 
request  shall  be  deemed  admitted. 

Subpoenas 

128.46    Motion  for  stibpowns. 

(a)  Authority  to  issue  subpoenas.  Any 
member  of  the  Board  may  issue 
subpoenas  requiring  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  documentary  or  other 
evidence  &t)m  any  place  in  the  United 
States  or  any  territory  or  possession 
thereof,  the  Commonwealth  of  Puerto 
Rico,  or  the  District  of  Columbia.  Any 
member  of  the  Board  may  order  the 
taking  of  depositions  or  order  responses 
to  written  interrogatories. 

(b)  Motion.  A  motion  for  the  issuance 
of  a  subpoena  requiring  the  attendance 
and  testimony  of  witnesses  or  the 
production  of  documents  or  other 
evidence  under  §  28.46(a)  shall  be 
submitted  to  the  administrative  judge  at 
least  15  days  in  advance  of  the  date 
scheduled  for  the  commencement  of  the 
hearing.  If  the  subpoena  is  sought  as 
part  of  the  discovery  process,  the 
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motion  shall  be  submitted  to  the 
administrative  judge  at  least  15  days  in 
advance  of  the  date  set  for  the 
attendance  of  the  witness  at  a 
deposition  or  the  production  of 
documents, 

(c)  Forms  and  showing.  Motions  for 
subpoenas  shall  be  submitted  in  writing 
to  the  administrative  judge  and  shall 
specify  with  particularity  the  books, 
papers,  or  testimony  desired  and  shall 
be  supported  by  a  showing  of  general 
relevance  and  reasonable  scope  and  a 
statement  of  the  facts  expected  to  be 
proven  thereby. 

(d)  Rulings.  Where  the  administrative 
judge  is  not  a  Board  member,  the  motion 
shall  be  referred  with  a  recommendation 
for  decision  to  a  Board  member.  The 
Board  member  shall  promptly  rule  on 
the  request.  Where  the  administrative 
judge  is  a  Board  member,  he  or  she  shall 
rule  directly  on  the  request. 

§28.47    Motion  to  quaah. 

Any  person  against  whom  a  subpoena 
is  directed  may  file  a  motion  to  quash 
or  limit  the  subpoena  setting  forth  the 
reasons  why  the  subpoena  should  not  be 
complied  with  or  why  it  should  be 
limited  in  scope.  This  motion  shall  be 
filed  wrilh  the  administrative  judge 
within  20  days  after  service  of  the 
subpoena. 

S  28.48    Service. 

Service  of  a  subpoena  may  be  made 
by  a  United  States  Marshal  or  Deputy 
Marshal  or  by  any  person  who  is  over 
18  years  of  age  and  not  a  party  to  the 
proceeding. 

§  28.49    Return  of  service. 

When  service  of  a  subpoena  is 
effected  by  a  person  other  than  a  United 
States  Marshal  or  Deputy  Marshal,  that 
person  shall  certify  on  the  return  of 
service  that  service  was  made  either: 

(a)  In  person, 

(b)  By  registered  or  certified  mail,  or 

(c)  By  delivery  to  a  responsible  person 
(named)  at  the  residence  or  place  of 
business  (as  appropriate}  of  the  person 
to  be  served. 

§28.50    EnforceiTMnt 

If  a  person  has  been  served  with  a 
Board  subpoena  but  fails  or  refuses  to 
comply  with  its  terms,  the  party  seeking 
compliance  may  file  a  written  motion 
for  enforcement  with  the  administrative 
judge  or  make  an  oral  motion  for 
enforcement  while  on  record  at  a 
hearing.  The  party  shall  present  the 
return  of  service  and.  except  where  the 
witness  was  required  to  appear  before 
the  administrative  judge,  shall  submit 
affidavit  evidence  of  the  failure  or 
reftisal  to  obey  the  subpoena.  The  Board 


may  then  request  the  appropriate  United 
States  district  court  to  enforce  the 
subpoena. 

Hearings 

§28.55    Scheduling  the  hearing. 

The  notice  of  Initial  hearing  shall  fix 
the  date,  time  and  place  of  hearing. 
GAO,  upon  request  of  the  administrative 
judge,  shall  provide  appropriate  hearing 
space.  Motions  for  postponement  by 
either  party  shall  be  made  in  writing, 
shall  set  forth  the  reasons  for  the  request 
and  shall  be  granted  only  upon  a 
showing  of  good  cause.  When  the 
parties  agree  on  postponement,  motions 
may  be  made  orally  and  shall  be  granted 
only  upon  a  showing  of  good  cause. 

§  28.56    Hearing  procedures,  conduct  and 
copies  of  exhiblta. 

(a)  The  Board  may  designate  one  or 
more  administrative  judges  to  conduct 
hearings  on  appropriate  matters. 

(b)  The  hearing  will  be  conducted  as 
an  administrative  proceeding  and, 
ordinarily,  the  rules  of  evidence  will  not 
be  strictly  followed. 

(c)  Parties  will  be  expected  to  present 
their  cases  in  a  concise  manner  Umiting 
the  testimony  of  witnesses  and 
submission  of  documents  to  relevant 
matters. 

(d)  Any  party  to  a  hearing  offering 
exhibits  into  the  record  shall  submit  the 
original  of  each  such  exhibit  to  the  court 
reporter,  two  copies  to  the 
administrative  judge,  plus  one  copy  for 
each  opposing  party  that  is  separately 
represented. 

(e)  Each  party  to  a  proceeding  shall  be 
responsible  for  bringing  the  proper 
number  of  copies  of  an  exhibit  to  the 
hearing. 

(f)  K^ultipage  exhibits  shall  be 
paginated  in  the  lower  right  hand  comer 
and  the  first  page  shall  indicate  the  total 
number  of  pages  in  the  exhibit. 

(g)  No  later  than  the  commencement 
of  the  hearing,  each  party  shall  submit 
to  the  administrative  judge,  to  the  court 
reporter,  and  to  the  opposing  party:  (1) 
A  typed  list  of  the  witnesses  expected 
to  be  called  to  testify;  and  (2)  a  typed 
list  of  the  acronyms  (with  definitions) 
expected  to  be  used  by  the  witnesses. 

§28.57    Publie  hearings. 

(a)  Hearings  shall  be  open  to  the 
public.  However,  the  administrative 
judge  at  his  or  her  discretion,  may  order 
a  hearing  or  any  part  thereof  closed, 
where  to  do  so  would  be  in  the  best 
interests  of  the  petitioner,  a  witness,  the 
public,  or  other  affected  persons.  Any 
order  closing  the  hearing  shall  set  forth 
the  reasons  for  the  administrative 
judge's  decision.  Any  objections  thereto 
shall  be  made  a  part  of  the  record. 


(b)  Regardless  of  whether  a  hearing  is 
open  or  closed,  the  GAO  technical 
representative,  who  is  not  expected  to 
testify,  the  GAO  representative,  the 
petitioner  and  the  petitioner's 
representative  each  has  a  right  to  be 
present  at  the  hearing. 

§28.58    Transcript. 

(a)  Preparation.  A  verbatim  record 
made  under  sypervision  of  the 
administrative  judge  shall  be  kept  of 
every  hearing  and  shall  be  the  sole 
official  record  of  the  proceeding.  Upon 
request,  a  copy  of  a  transcript  of  the 
hearing  shall  be  made  available  to  each 
party.  Additional  copies  of  the 
transcript  shall  be  made  available  to  a 
party  upon  payment  of  costs.  Exceptions 
to  the  payment  requirement  may  be 
granted  for  good  cause  shown.  A  motion 
for  an  exception  shall  be  made  in 
writing  and  accompanied  by  an  affidavit 
setting  forth  the  reasons  for  the  request 
and  shall  be  granted  upon  a  showing  of 
good  cause.  Requests  for  copies  of 
transcripts  shall  be  directed  to  the  Clerk 
of  the  Board.  The  Clerk  of  the  Board 
may,  by  agreement  with  the  person 
making  the  request,  make  arrangements 
with  the  official  hearing  reporter  for 
required  services  to  be  charged  to  the 
requester. 

(b)  Corrections.  Corrections  to  the 
official  transcript  will  be  permitted. 
Motions  for  correction  must  be 
submitted  within  30  days  of  service  of 
the  transcript  upon  the  party. 
Corrections  of  the  official  transcript  will 
be  permitted  only  when  errors  of 
substance  are  involved  and  only  upon 
approval  of  the  administrative  judge. 
The  administrative  judge  may  make 
changes  at  any  time  with  notice  to  the 
parties. 

§28.59    Official  record. 

The  transcript  of  testimony  and  the 
exhibits,  together  with  all  papers  and 
motions  filed  in  the  proceedings,  shall 
constitute  the  exclusive  and  official 
record. 

§28.60    Briefs. 

(a)  Length.  Principal  briefs  shall  not 
exceed  60  pages  and  reply  briefs  30 
pages,  exclusive  of  tables  and  pages 
limited  only  to  quotations  of  statutes, 
rules,  and  the  like.  Motions  to  file 
extended  briefs  shall  be  granted  only  for 
good  cause  shown.  Briefs  in  excess  of  10 
pages  shall  include  an  index  and  a  table 
of  authorities. 

(b)  Format.  Every  brief  must  be  easily 
readable.  Pages  must  be  8V^  x  11  inches 
v\rith  margins  at  least  one  Inch  on  all 
sides.  Typewritten  briefs  must  have 
double  spacing  between  each  line  of 
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text,  except  for  quoted  texts  which  may 
be  single  spaced. 

(c)  Number  of  copies.  An  original  and 
3  copies  of  each  brief  shall  be  filed  with 
the  administrative  judge  and  one  copy 
served  on  each  party  separately 
represented.  When  an  action  is  before 
the  full  Board,  an  original  and  seven 
copies  of  each  brief  must  be  filed  with 
the  Board  and  one  copy  served  on  each 
party  separately  represented. 

§  28.61    Burden  and  degree  of  proof. 

(a)  In  appealable  actions,  as  defined 
by  5  U.S.C.  7701(a),  agency  action  must 
be  sustained  by  the  Board  if: 

(1)  It  is  a  performance-based  action 
and  is  supported  by  substantial 
evidence;  or 

(2)  It  is  brought  under  any  other 
provision  of  law,  rule,  or  regulation  as 
defined  by  5  U.S.C.  7701(a)  and  is 
supported  by  a  preponderance  of 
evidence. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  agency's  decision  may 
not  be  sustained  if  the  petitioner: 

(1)  Shows  harmful  error  in  the 
application  of  the  agency's  procedures 
in  arriving  at  such  decision; 

(2)  Shows  that  the  decision  was  based 
on  any  prohibited  personnel  practice 
described  in  4  CFR  2.5;  or 

(3)  Shows  that  the  decision  was  not  in 
accordance  with  law. 

(c)  In  any  other  action  within  the 
Board's  jurisdiction,  the  petitioner  shall 
have  the  responsibility  of  presenting  the 
evidence  in  support  of  the  action  and 
shall  have  the  burden  of  proving  the 
allegations  of  the  appeal  by  a 
preponderance  of  the  evidence. 

(d)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

Harmful  error  means  error  by  the 
agency  in  the  application  of  its 
procedures  whidi,  in  the  absence  or 
cvire  of  the  error,  might  have  caused  the 
agency  to  reach  a  conclusion  different 
than  the  one  reached.  The  burden  is 
upon  the  petitioner  to  show  that,  based 
upon  the  record  as  a  whole,  the  error 
was  harmful,  i.e.,  caused  substantial 
harm  or  prejudice  to  his  or  her  rights. 

Preponderance  of  the  evidence  means 
that  degree  of  relevant  evidence  which 
a  reasonable  person,  considering  the 
record  as  a  whole,  would  accept  as 
sufficient  to  support  a  conclusion  that 
the  matter  asserted  is  more  likely  to  be 
true  than  not  true. 

Substantial  evidence  means  that 
degree  of  relevant  evidence  which  a 
reasonable  person,  considering  the 
record  as  a  whole,  might  accept  as 
adequate  to  support  a  conclusion,  even 
though  other  reasonable  persons  might 
disagree.  This  is  a  lower  standard  of 


proof  than  preponderance  of  the 
evidence. 

f  28.62    Closing  tfw  record. 

(a)  When  there  is  a  hearing,  the  record 
shall  be  closed  at  the  conclusion  of  the 
hearing.  However,  when  the 
administrative  judge  allows  the  parties 
to  submit  argument,  briefs  or  documents 
previously  identified  for  introduction 
into  evidence,  the  record  shall  be  left 
open  for  such  time  as  the  administrative 
judge  grants  for  that  purpose. 

(b)  Once  the  record  is  closed,  no 
additional  evidence  or  argument  shall 
be  accepted  into  the  record  except  upon 
a  shoving  that  new  and  material 
evidence  has  become  available  which 
was  not  available  despite  due  diUgence 
prior  to  the  closing  of  the  record. 
However,  the  administrative  judge  shall 
make  part  of  the  record  any  motions  for 
attorney  fees,  any  supporting 
documentation,  and  determinations 
thereon,  and  any  approved  correction  to 
the  transcript. 

Evidence 

§28.65    Service  of  documents. 

Any  document  submitted  with  regard 
to  any  pleading,  motion,  or  brief  shall  be 
served  upon  all  parties  to  the 
proceeding. 

$28.66    Admissibility. 

Evidence  or  testimony  may  be 
excluded  from  consideration  by  the 
administrative  judge  if  it  is  irrelevant, 
immaterial,  or  unduly  repetitious. 

S  28.67    Production  of  statements. 
After  an  individual  has  given 
evidence  in  a  proceeding,  any  party  may 
request  a  copy  of  any  prior  signed 
statement  made  by  that  individual 
which  is  relevant  to  the  evidence  given. 
If  the  party  refuses  to  furnish  the 
statement,  the  administrative  judge  may 
draw  an  adverse  inference  fix)m  the 
feilure  to  produce  or  may  exclude  the 
relevant  evidence  given  by  the 
individual  bom  consideration. 

$28.68    Stipulstlons. 

The  parties  may  stipulate  as  to  any 
matter  of  fact.  Such  a  stipulation  will 
satisfy  a  party's  burden  of  proving  the 
feet  alleged. 

$28.69    Judicial  notice. 

The  administrative  judge  on  his  or  her 
own  motion  or  on  motion  of  a  party, 
may  take  judicial  notice  of  a  fact  which 
is  not  subject  to  reasonable  dispute 
because  it  is  either:  (a)  A  matter  of 
common  knowledge;  or  (b)  capable  of 
accurate  and  ready  determination  by 
resort  to  sources  whose  accuracy  cannot 
reasonably  be  questioned.  Judicial 


notice  taken  of  any  fact  satisfies  a 
party's  burden  of  proving  the  fact 
noticed. 

Interlocutory  Appeals 

$28.80    Explanation. 

An  interlocutory  appeal  is  an  appeal 
to  the  Board  of  a  ruling  made  by  an 
administrative  judge  during  the  course 
of  a  proceeding.  This  appeal  may  be 
permitted  by  the  administrative  judge  if 
he  or  she  determines  that  the  issue 
presented  is  of  such  importance  to  the 
proceeding  that  it  requires  the  Board's 
immediate  attention.  The  Board  makes  a 
decision  on  the  issue  and  the 
administrative  judge  acts  in  accordance 
writh  that  decision. 

$  28.81  Procedures  and  criteria  for 
certification. 

(a)  Interlocutory  review  by  the  Board 
of  a  ruling  by  the  administrative  judge 
during  the  course  of  the  proceeding  is 
disfavored  and  will  be  permitted  only  in 
circumstances  where: 

(1)  The  ruling  involves  an  important 
question  of  law  or  policy  about  which 
there  is  substantial  ground  for  difference 
of  opinion;  and 

(2)  An  immediate  review  of  the  ruling 
by  the  Board  will  materially  advance  the 
completion  of  the  proceeding,  or  denial 
will  cause  undue  harm  to  a  party  or  the 
public. 

(b)  The  administrative  judge  may,  on 
motion  of  a  party  or  on  his  or  her  own 
motion,  certify  an  interlocutory  ruhng  to 
the  Board  for  its  immediate 
consideration.  Any  such  certification 
shall  explain  the  basis  on  which  the 
administrative  judge  concluded  that  the 
standards  for  interlocutory  review  have 
been  met.  If  the  Board  nevertheless 
determines  that  the  certification  does 
not  meet  those  standards  it  may  decline 
to  accept  the  certification. 

(c)  A  motion  for  certification  to  the 
Board  of  an  interlocutory  ruling  by  the 
administrative  judge  shall  be  filed 
within  10  days  after  service  of  the  ruling 
upon  the  parties.  The  motion  shall 
include  arguments  in  support  of  both 
the  certification  and  the  determination 
to  be  made  by  the  Board.  Responses,  if 
any,  shall  be  filed  within  10  days  after 
service  of  the  motion. 

(d)  The  grant  or  denial  of  a  motion  for 
certification  of  an  interlocutory  ruhng 
shall  not  be  appealable.  The 
administrative  judge  shall  promptly 
bring  a  denial  of  such  a  motion,  and  the 
reasons  therefor,  to  the  attention  of  the 
Board.  If,  upon  its  consideration  of  the 
motion  and  the  underlying  record,  the 
Board  beUeves  that  interlocutory  review 
is  warranted,  it  may  grant  the  motion 
sua  sponte. 
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(e)  Upon  its  acceptance  of  a  ruling  of 
the  administrative  judge  for 
interlocutory  review,  tJbe  Board  shall 
issue  an  order  setting  forth  tit« 
procedures  that  will  be  followed  in  the 
conduct  of  that  review. 

(0  Unless  otherwise  directed  by  the 
Board,  the  stay  of  any  proceedings 
during  the  pendency  of  either  a  motion 
for  certification  or  an  interlocutory 
review  itself  shall  be  witliin  the 
discretion  of  the  administrative  ^dge. 

(g)  The  denial  of  a  motion  for 
certification  does  not  affect  the  right  of 
the  parties  to  challenge  interlocutory 
ruUngs  in  the  course  of  the  review  hy 
the  Board  of  initial  or  recommended 
decisions. 

Board  Decisions,  Attorney's  Fees  and 
Judicial  Review 

9  28.86    Board  procedures;  recommanded 
decisterts. 

(a)  Non-irember  recommended 
decisions.  Where  an  administrative 
judge  who  is  not  a  Board  member  issues 
a  decision,  the  administrative  judge 
shall  transmit  to  the  parties  and  to  the 
Board  a  recommended  decision. 

(b)  Exceptions  to  the  reconunended 
decision  shall  be  filed  within  30  days 
from  service  of  the  decision.  Exceptions 
may  be  filed  by  hand  dehvery  or  by 
mail.  Please  note  that  the  address  to  be 
used  differs  for  the  two  kinds  of  filing. 

(1)  Filing  by  hand  delivery: 
Exceptions  may  be  filed  by  hand 
delivery  at  the  oflRce  of  the  Board,  sxiite 
830,  Union  Center  Plaza  n.  820  First 
Street.  NE..  Washington,  DC. 

(2)  Filing  by  mail:  Exceptions  may  be 
filed  by  mail  addressed  to  the  Personnel 
Appeals  Board,  suite  830,  Union  Center 
Plaza  n.  441  G  Street,  NW..  Washington, 
DC  20548.  When  filed  by  mail,  the 
postmark  shall  be  the  exclusive  date  of 
filing. 

The  party  filing  the  exceptions  shall 
serve  the  Board  with  an  original  and  7 
copies  and  shall  serve  one  copy  of  the 
exceptions  on  each  of  the  other  parties. 
The  exceptions  shall  include  all 
supporting  material  and  shall  set  forth 
objections  to  the  recommended 
decision,  with  references  to  applicable 
laws  or  regulations,  and  with  specific 
reference  to  the  record.  The  responding 
party  shall  have  30  days  bom  service  of 
the  exceptions  to  file  any  reply. 
Additional  responsive  pleadings  may  be 
filed  only  vrith  the  approval  of  the 
Board. 

(c)  Regardless  of  whether  exceptions 
to  a  recommended  decision  are  filed 
with  the  Board,  the  Board  shall  review 
the  recommended  decision.  In 
reviewing  the  recommended  decision, 
the  Board  shall  review  the  record  as 


though  it  were  making  the  initial 
decision.  The  Board  may  adopt,  reverse, 
remand,  modify  or  vacate  the 
recommended  decision,  in  whole  or  in 
part.  Where  no  party  files  exceptions  to 
a  recommended  decision  and  the  Board 
is  considering  any  action  other  than 
adopting  the  recommended  decision  in 
whole  as  the  final  decision,  the  Board 
shall  provide  the  parties  an  opportimity 
to  addbress  the  issues  it  is  considering. 
Where  appropriate,  the  Board  shall 
issue  a  final  decision  and  order  a  date 
for  compliance.  In  reviewing  any 
recommended  decision,  the  Board  may: 

(1)  Issue  a  single  decision  which 
decides  the  case; 

(2)  Hear  oral  arRuments; 

(3)  Require  the  filing  of  briefe; 

(4)  Remand  the  proceedings  to  the 
administrative  judge  to  take  further 
testimony  or  evidence  or  make  further 
findings  or  conclusions;  or  ' 

(5)  Take  any  other  action  necessary 
for  final  disposition  of  the  case. 

(d)  The  Board  shall  reject  a 
recommended  decision,  in  whole  or  in 
part,  on  the  basis  of  its  ovra  motion  or 
on  the  basis  of  exceptions  filed  by  the 
parties,  vihen  the  Board  finds  that: 

(1)  New  and  material  evidence  is 
available  that,  despite  due  diligence, 
was  not  available  when  the  record  was 
closed; 

(2)  The  recommended  decision  is 
based  on  an  erroneous  interpretation  of 
statute  or  regulation; 

(3)  The  recommended  decision  is 
arbitrary,  capricious  or  an  abuse  of 
discretion,  or  otherwise  not  consistent 
with  law; 

(4)  The  recommended  decision  is  not 
made  consistent  with  required 
procedures  and  results  in  harmful  error; 
or 

(5)  The  recommended  decision  is 
unsupported  by  evidence  required  by 
the  requisite  burden  of  proof  as  set  forth 
at  §28.61. 

(e)  The  decision  of  the  Board  shall  be 
final  and  subject  to  judicial  review 
pursuant  to  §  28.90. 

928.87    Board  procedures;  Initial 
decisions. 

(a)  When  a  case  is  heard  in  the  first 
instance  by  a  single  Board  member,  or 
a  panel  of  members,  an  initial  decision 
shall  be  issued  by  that  member  or  panel 
and  served  upon  the  parties. 

(b)  An  aggrieved  party  may  seek 
review  or  reconsideration  of  the  initial 
decision  in  the  following  manner: 

(1)  Within  15  days  ofme  service  of 
the  initial  decision,  such  a  party  may 
seek  review  by  the  full  Board  by  filing 
and  serving  a  notice  of  appeal  to  the 
Board. 

(2)  Within  10  days  of  the  service  of 
the  initial  decision,  such  a  party  may 


file  and  serve  a  request  for 
reconsideration  with  the  administrative 
judge  or  panel  roidering  that  decision. 
Filing  of  the  request  for  reconsideration 
shall  toll  the  commencement  of  the  15 
day  period  for  filing  a  notice  of  appeal 
with  the  full  Board,  pending  disposition 
of  the  request  for  reconsideration  by  the 
administrative  judge  or  panel.  The 
administrative  judge  or  panel  shall 
determine  if  a  response  is  required,  and 
if  so,  will  fix  by  order  the  time  for  the 
filing  of  the  response.  A  motion  for 
reconsideration  will  liot  be  granted 
without  providing  an  opportunity  for 
response. 

(c)  Within  25  days  following  the  filing 
of  a  notice  of  appeal  to  the  full  Board, 
the  appellant  shall  file  and  serve  a 
supporting  brief.  That  brief  shall 
identify  with  particularity  those 
findings  or  conclusions  in  the  initial 
decision  that  are  challenged  and  shall 
refer  specifically  to  the  portions  of  the 
record  and  the  provisions  of  statutes  or 
regulations  that  assertedly  support  each 
assignment  of  error.  Within  25  days 
following  the  service  of  the  appellant's 
brief,  the  appellee  may  file  and  serve  a 
responsive  brief  Within  10  days 
following  the  service  of  the  appellee's 
responsive  brief,  the  appellant  may  file 
and  serve  a  reply  brief. 

(d)  In  the  absence  of  a  timely  appeal, 
the  initial  decision  shall  become  the 
final  decision  of  the  Board  30  days 
following  its  issuance  or  the  date  of  the 
administrative  judge's  or  panel's 
disposition  of  a  request  for 
reconsideration  (whichever  comes  later) 
unless,  prior  to  the  expiration  of  the  30 
day  period,  the  parties  are  notified  in 
writing  that  the  full  Board  intends  to 
review  the  initial  decision  in  whole  or 
in  part  on  its  own  motion.  Such  review 
sua  sponte  will  normally  be  conducted 
only  if  a  majority  of  the  Board 
concludes  that  one  or  more  issues  of  law 
addressed  in  the  initial  decision  are  of 
such  importance  as  to  warrant 
consideration  by  the  full  Board 
notwithstanding  the  absence  of  appeal. 
Issues  so  qualifying  shall  be  identified 
in  the  Board's  notice  and  the  parties 
shall  be  provided  an  opportimity  to 
brief  them  prior  to  the  Board's  decision. 

(e)  Oral  argxmient  on  an  appeal  or  in 
connection  with  a  sua  sponte  review 
shall  be  held  in  the  discretion  of  the 
Board.  Any  party  may  request  that  the 
Board  exercise  its  discretion  in  that 
regard. 

(f)  Upon  appeal  or  following  its 
review  sua  sponte,  the  Board  may 
affirm,  reverse,  modify  or  vacate  the 
initial  decision  in  whole  or  in  part.  If 
deemed  warranted,  the  Board  may 
remand  the  proceeding  to  the  single 
member  or  panel  for  further  action. 
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including  the  reopening  of  the  record 
for  the  t«iing  of  additional  evidence. 
Unless  the  full  Board  expressly  retains 
jurisdiction,  the  single  member  or  panel 
shall  render,  on  completion  of  the 
remand,  a  supplemental  initial  decision 
which  shall  be  subject  to  appellate 
review  in  the  same  manner  and  to  the 
same  extent  as  provided  for  initial 
decisions  in  paragraphs  (b),  (d)  and  (g) 
of  this  section.  If  the  Board  does 
expressly  retain  jurisdiction  at  the  time 
of  remand,  the  single  member  or  panel 
shall  instead  render  a  report  to  the 
Board  on  the  remanded  matters.  Upon 
receipt  of  the  report,  the  Board  shall 
determine  whether  the  views  of  the 
parties  on  the  content  of  the  report 
should  be  obtained  in  writing  and, 
where  necessary,  shall  fix  by  order  the 
time  for  the  submission  of  those  views. 
A  decision  of  the  full  Board  disposing 
of  the  proceeding  without  a  remand  or, 
where  the  Board  has  expressly  retained 
jurisdiction,  following  completion  of  the 
remand  shall  be  the  final  decision  of  the 
Board  and  subject  to  judicial  review. 

(g)  In  conducting  its  examination  of 
the  initial  decision,  the  Board  may 
review  the  record  as  though  it  were 
making  the  initial  decision  itself.  As  a 
general  matter,  however,  the  Board  will 
not  overturn  a  finding  of  fact  contained 
in  the  initial  decision  unless  that 
finding  is  unsupported  by  substantial 
evidence  in  the  record  viewed  as  a 
whole.  In  determining  whether  some 
action  other  than  affirmance  of  the 
initial  decision  is  required,  the  Board 
will  also  consider  whether: 

(1)  New  and  material  evidence  is 
available  that,  despite  due  diligence, 
was  not  available  when  the  record  was 
closed: 

(2)  The  initial  decision  is  based  on  an 
erroneous  interpretation  of  statute  or 
regulation; 

(3)  Tlie  initial  decision  is  arbitrary, 
capricious  or  an  abuse  of  discretion,  or 
othervdse  not  consistent  with  law; 

(4)  The  initial  decision  is  not  made 
consistent  with  required  procedures  and 
results  in  harmful  error. 

(h)  Initial  decisions  that  become  final 
without  review  by  the  full  Board  shall 
not  be  binding  precedent  in  any  other 
case. 


§28.88    Board  procedures;  •nforcement 

(a)  A  person  required  to  take  any 
action  under  the  terms  of  a  Board 
decision  or  order  shall  carry  out  its 
terms  promptly,  and  shall,  within  30 
days  ai^er  the  decision  or  order  becomes 
final,  provide  the  Board  and  all  parties 
to  the  proceeding  with  a  compliance 
report  specifying: 


(1)  The  manner  in  which  compliance 
with  the  provisions  of  the  decision  or 
order  has  been  accomplished; 

(2)  The  reasons  why  compliance  with 
any  provisions  of  the  Board's  order  has 
not  been  fully  accomplished;  and 

(3)  The  steps  being  taken  to  ensure 
full  compliance. 

(b)  When  the  Board  does  not  receive 
a  notice  of  compliance  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Sohcitor  shall  make  inquiries  to 
determine  the  status  of  the  compliance 
report.  When  the  Solicitor  estabUshes 
that  a  complete  compliance  report  is  not 
forthcoming,  the  Solicitor  shall  report 
the  failure  to  file  a  complete  compliance 
report  to  the  Board. 

(c)  Any  person  and/or  the  General 
Counsel  may  petition  the  Board  for 
enforcement  of  a  final  decision  of  the 
Board.  The  petition  shall  specifically  set 
forth  the  reasons  why  the  petitioner 
believes  there  is  non-compliance. 

(d)  Upon  receipt  of  a  non-compliance 
report  from  its  Solicitor  or  of  a  petition 
for  enforcement  of  a  final  decision,  the 
Board  may  issue  a  notice  to  any  person 
to  show  cause  why  there  was  non- 
compUance.  Following  a  show  cause 
proceeding,  the  Board  may  seeJc  judicial 
enforcement  of  its  decision  or  order. 

1 28.89    Attorney's  fees  and  costo. 

Within  20  days  after  service  of  a  final 
decision  by  the  Board,  or  within  20  days 
after  the  date  on  which  an  initial 
decision  becomes  final  pursuant  to 
§  28.87(d),  the  petitioner,  if  he  or  she  is 
the  prevailing  party,  may  submit  to  the 
administrative  judge  who  heard  the  case 
initially  a  request  for  the  award  of 
reasonable  attorney  fees  and  costs.  GAO 
may  file  a  response  within  20  days  after 
service  of  the  request.  Motions  for 
attorney  fees  shall  be  filed  in 
accordance  vrith  §  28.21  of  these 
regulations.  Rulings  on  attorney's  fees 
and  costs  shall  be  consistent  with  the 
standards  set  forth  at  5  U.S.C.  7701(g). 
The  decision  of  the  administrative  judge 
concerning  attorney's  fees  and  costs 
shall  be  subject  to  review  and  shall 
become  final  according  to  the  provisions 
of  §§28.86-28.87. 

§  28.90    Board  procedures ;  |udlclal  review. 

(a)  A  final  decision  by  the  Board 
under  31  U.S.C.  753(a)  (1),  (2),  (3),  (6), 
or  (7)  may  be  appealed  to  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  within  30  days  after  the 
petitioner  receives  notice  of  the  Boards 
decision. 

(b)  Special  provisions  regarding  civil 
actions  in  discrimination  cases  are  set 
forth  at  §  28.100. 

(c)  The  Board  may  designate  the 
Sohcitor,  the  General  Counsel  or  any 


other  qualified  individual  to  represent  it 
in  any  judicial  proceeding  involving  a 
Board  decision  or  the  interpretation  of 
a  Board  rule  or  of  the  GAO  Personnel 
Act. 

Subpart  C— Oversight  Procedures 

128.91    QMieral. 

Pursuant  to  section  732(f)  of  Title  31. 
U.S.C,  the  Board  is  authorized  to 
conduct  oversight  of  GAO  employment 
regulations,  procedures  and  practices  as 
they  relate  to  laws  prohibiting 
discrimination  in  employment  on  the 
basis  of  race,  color,  religion,  national 
origin,  pohtical  affiliation,  age.  sex, 
marital  status,  or  disability. 

§  28.92    Oversight  of  GAO  EEO  program. 

(a)  When  requested  by  the  Board  in 
the  exercise  of  its  oversight 
responsibility,  GAO  shall  provide: 

(1)  Such  plans,  procedures  and 
regulations  as  GAO  may  develop  in 
order  to  eliminate  and  prevent 
employment  discrimination  on  the 
bases  enumerated  in  §  28.95; 

(2)  Reports  regarding  its  efforts  to 
publicize  to  its  employees  the 
procedures  to  be  followed  for  receiving 
advice  and  for  filing  complaints 
regarding  the  enforcement  of  laws 
prohibiting  discrimination  in 
employment; 

(3)  Quarterly  statistical  reports  of  pre- 
complaint  counseling  and  of  pending 
complaints,  in  a  manner  prescribed  by 
the  Board; 

(4)  An  annual  report  on  its  equal 
employment  opportunity  affirmative 
action  program  and  its  Federal  Equal 
Employment  Opportunity  Recruitment 
Program;  and 

(5)  Any  other  information  regarding 
equal  employment  opportunity  within 
the  GAO  that  may  be  required  by  the 
Board,  in  the  time  frame  and  format 
established  by  the  Board  after 
consultation  with  the  Comptroller 
General  or  his  or  her  designee. 

(b)  The  Board  shall  review  and 
evaluate  the  regulations,  procedures  and 
practices  of  the  GAO,  including  the 
information  filed  with  it  in  accordance 
with  paragraph  (a)  above,  and  shall; 

(1)  Require  the  GAO  to  make  any 
changes  the  Board  determines  are 
needed  due  to  violations  of  or 
inconsistencies  with  Subchapters  III  and 
IV  of  Chapter  7  of  Title  31,  U.S.C.  or 
equal  employment  opportunity  laws, 
and 

(2)  Report  to  the  Congress  on  the 
overall  progress  being  made  in 
effectuating  the  purposes  of  Subchapters 
m  and  IV  of  Chapter  7  of  Title  31.  U.S.C. 
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Subpart  D-Spedal  Proc«dura«;  Equal 
Employmant  Opportunity  (EEO)  Casaa 

128.95    Pufpoa*  and  tcops. 

The  procedures  in  this  subpart  relate 
to  charges  filed  against  any  GAO 
policies  or  specific  actions  which  are 
alleged  to  involve  prohibited 
discrimination.  Prohibited 
discrimination  is  defined  as  any  action 
in  violation  of: 

(a)  Section  717  of  the  Qvil  Rights  Act 
of  1964  {42  U.S.C  2000e-16). 
prohibiting  discrimination  based  on 
race,  color,  religion,  sex  or  naticmal 
origin; 


(b)  Sections  12  and  15  of  the  Age 
Discrimination  in  Employment  Act  of 
1967  (29  U.S.C.  631.  633a)  prohibiting 
discrimination  on  account  of  age; 

(c)  Section  6(d)  of  the  Fair  Labor 
Standards  Act  of  1938  (29  U.S.C.  206(d). 
prohibiting  discrimination  in  wages  on 
the  basis  of  sex; 

(d)  Sections  501  and  505  of  the 
Rehabihtation  Act  of  1973  (29  U.S.C. 
791.  794a)  prohibiting  discrimination  on 
the  basis  of  disability;  or 

(e)  Any  other  law  prohibiting 
discrimination  in  Federal  employment 
on  the  basis  of  race,  color,  religion,  age, 
sex,  national  origin  or  disability.  31 
U.S.C.  732(f)(2). 

§28.96    AppUcat>Uity  ol  gwteral 
procedures. 

Except  where  a  different  procedure  is 
provided  for  in  this  subpart,  the 
procedures  to  be  followed  by  all  parties 
in  cases  arising  under  this  subpart  ahall 
be  the  general  procedures  as  prescribed 
in  subpart  B  of  this  part. 


128.97    ClaM  aetione  in  EEO 

(a)  Prior  to  invoking  the  Board's 
procedures  in  a  case  alleging  prohibited 
discrimination  on  behalf  of  a  class  of 
GAO  employees  or  apphcants  for 
employment,  a  complaint  must  first  be 
filed  with  GAO  in  accordance  with  GAO 
Order  2713.2. 

(b)  A  petition  for  review  of  GAO's 
disposition  of  any  EEO  class  complaint 
may  be  submitted  to  the  Board  at-  the 
following  times: 

(1)  WiUiin  20  days  of  receipt  of  a  GAO 
determination  rejecting  or  canceling  the 
class  complaint; 

(2)  Within  20  days  of  receipt  of  a  GAO 
determination  accepting  the  class 
action,  but  with  modifications  that  are 
not  satisfactory  to  the  agent  of  the  class; 

(3)  When  a  period  of  more  than  180 
days  has  elapsed  since  the  formal  class 
complaint  was  filed  and  the  GAO  has 
not  issued  a  final  decision;  or 

(4)  Within  20  days  of  receipt  of  a  final 
GAO  decision  resolving  the  complaint  if 
that  decision,  in  whole  or  in  part,  haa 
not  setisfied  the  agent  for  the  class. 


(c)  In  class  actions  in  EEO  cases,  no 
charge  shall  be  filed  or  investigated  by 
the  General  Counsel  prior  to  filing  a 
petition  for  review  with  the  Board. 
Howeyer,  the  General  Counsel  may 
request  permission  to  intervene  with 
regard  to  any  issue  in  which  the  General 
Counsel  finds  a  significant  public 
interest  nvith  respect  to  the  preservation 
of  the  merit  system. 

(d)  The  parties  shall  not  have  a  right 
to  a  hearing  on  a  petition  for  review  in 
class  actions  under  this  section.  Upon  a 
showing  of  good  cause  as  to  why  an 
evidentiary  hearing  is  necessary,  the 
Board  may  order  such  a  hearing. 
Alternatively,  the  Board  may.  after  a 
review  of  the  administrative  record  and 
on  its  own  motion,  order  a  hearing  for 
the  purpose  of  gathering  additional 
evidence.  If  no  hearing  is  ordered,  the 
Board's  decision  shall  be  based  upon  a 
review  of  the  administrative  record 
developed  in  the  GAO  class  complaint 
process. 

(e)  Standards.  For  the  purpose  of 
determining  whether  it  is  appropriate  to 
treat  an  appeal  as  a  class  action,  the 
administrative  judge  will  be  guided,  but 
not  controlled,  by  the  applicable 
provisions  of  the  Federal  Rules  of  Qvil 
Procedure. 


S  28.98    Individual  charges  In  EEO 

(a)  Elxcept  as  provided  in  paragraph 
(c)  of  this  section,  a  charge  alleging 
prohibited  discrimination  (as  defined  in 
§  28.95)  shall  not  be  filed  with  the 
Board's  General  Counsel  unless  the 
charging  party  has  first  filed  a  complaint 
of  discrimination  with  GAO  in 
accordance  with  GAO  Order  2713.2. 

(b)  A  charge  relating  to  GAO's 
disposition  of  any  individual  EEO 
complaint  may  be  filed  with  the  Board's 
General  Counsel  at  the  following  times: 

(1)  Within  20  days  from  the  receipt  by 
the  charging  party  of  a  GAO  deciaion 
rejecting  the  complaint  in  whole  or  part. 

(2)  Whenever  a  period  of  more  than 
120  days  has  elapsed  since  the 
complaint  was  filed,  and  the  GAO  has 
not  issued  a  final  decision;  or 

(3)  Within  20  days  from  the  receipt  by 
the  charging  party  of  a  final  GAO 
decision  concerning  the  complaint  of 
discrimination. 

(c)  Special  rules  for  adverse  and 
performance-based  actions.  Where  an 
employee  is  affected  by  a  removal, 
suspension  for  mora  than  14  days, 
reduction  in  grade  or  pay,  or  furlough  of 
not  more  than  30  days  (whether  due  to 
disciplinary,  performance-based  or 
other  reasons),  and  the  employee  wishes 
to  allege  that  such  action  was  due  in 
whole  or  part  to  prohibited 
discrimination  (as  defined  in  §  28.95), 


the  employee  may  elect  to  do  either  (but 
not  both)  of  the  following: 

(1)  File  a  charge  directly  with  the 
Board's  General  Counsel  within  20  days 
of  the  effiactive  date  of  the  personnel 
action  and  raise  the  issue  of 
discrimination  in  the  course  of  the 
proceedings  before  the  Board;  or 

(2)  File  a  complaint  of  discrimination 
with  the  GAO  pursuant  to  GAO  Order 
2713.2.  If  the  employee  elects  to  file  a 
complaint  of  discrimination  with  GAO. 
he  or  she  may  still  seek  Board  review  of 
the  matter  by  filing  a  charge  with  the 
Board's  General  Counsel  at  the  times 
authorized  in  paragraph  (b)  of  this 
section.  Where  a  complaint  of 
discrimination  filed  with  GAO  relates  to 
non-EEO  issues  that  are  within  the 
Board's  jurisdiction  in  addition  to  EEO- 
related  allegations,  the  subsequent 
charge  filed  with  the  Board's  General 
Counsel  under  paragraph  (b)  of  this 
section  shall  be  considered  a  timely 
appeal  of  the  non-EEO  issues.  An 
employee  will  be  deemed  to  have 
elected  the  EEO  complaint  process  if  the 
employee  files  a  timely  written 
complaint  of  discrimination  with  GAO 
before  filing  a  charge  with  the  Board's 
General  Counsel.  Consultation  with  an 
EEO  counselor,  without  filing  a  written 
complaint  of  discrimination,  does  not 
constitute  an  election  of  the  EEO 
complaint  process. 

(d)  The  charging  party  shall  file  the 
charge  with  the  General  Counsel  in 
accordance  vrith  §  28.11.  The  General 
Counsel  shall  investigate  the  charge  in 
accordance  with  §  2a  12. 

§28.99    Petttlone  for  review  to  ttM  Board  In 
EEO  cases. 

(a)  The  provisions  of  §§  28.18  through 
28.90,  inclusive,  shall  govern  the 
Board's  procedures  in  processing 
petitions  filed  under  this  subpart. 

(b)  Remedial  action  provided  in  Board 
orders  in  these  cases  may  include: 

(1)  Provision  for  offws  of 
employment,  re-employment  or 
promotion,  with  or  without  back  pay, 
when  the  Board  decides  such  action  is 
required  to  make  whole  the  individual 
found  to  have  been  discriminated 
against. 

(2)  Notification  to  all  GAO  employees 
of  the  action  ordered  to  be  taken  to 
expunge  the  effect  of  the  discrimination; 

(3)  Correction  of  GAO  personnel 
records,  as  necessary,  to  reflect  the 
purpose  of  the  Board  order,  and. 

(4)  Any  other  action  the  Board 
believes  proper  to  correct  the  effect  of 
the  discrimination  found  to  have 
occurred. 
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|2ai00    CIvU  actton;  dtocrimlnatlon 
complaint*. 

(a)  Race,  color,  retighn,  sex,  or 
national  orian.  An  employee  or 
applicant  alleging  violations  of  42 
U.S.C.  2000e-16  rnUe  Vn  of  the  Qvil 
Rights  Act  of  1964,  as  amended]  may 
file  suit  in  Federal  District  Court— 

(1)  After  180  days  from  filing  a 
complaint  with  GAO  if  there  is  no  final 
decision  on  that  complaint  or  within  90 
days  of  receipt  of  notice  of  final  action 
taken  bv  GAO,  or 

(2)  After  180  days  from  filing  a  charge 
with  the  General  Counsel  if  there  is  no 
final  decision  by  the  Board  on  that 
discrimination  appeal  or  within  90  days 
of  receipt  of  notice  of  final  action  by  the 
Board. 

(b)  Disability.  An  employee  or 
applicant  alleging  discrimination  based 
upon  disabihty  (29  U.S.C  791,  794a. 
Rehabihtation  Act)  may  file  suit  in 
Federal  District  Court — 

(1)  After  ISO  days  from  fihng  a 
complaint  with  GAO  if  there  Is  no  final 
decision  on  that  complaint  or  within  90 
days  of  receipt  of  notice  of  final  action 
taken  bv  GAO,  or 

(2)  After  180  days  from  filing  a  charge 
with  the  General  Counsel,  if  there  is  no 
final  decision  by  the  Board  on  that 
discrimination  appeal  or  within  90  days 
of  receipt  of  notice  of  &ial  action  by  the 
Board. 

(c)  Age.  An  employee  or  applicant 
alleging  discrimination  based  upon  age 
(29U.S.a631,633a,Age 
Discrimination  in  Employment  Act) 
may  forego  administrative  action 
altogether  and  file  a  dvil  action  in  U.S. 
District  Court  after  giving  GAO  30  days 
Notice  of  Intent  to  File  such  action.  TTie 
Notice  shall  be  filed  within  180  days 
after  the  alleged  imlawful  practice 
occurred.  When  such  notice  is  provided 
and  no  administrative  complaint  is 
filed,  a  civil  action  may  be  filed  in  the 
appropriate  U.S.  District  Court  within 
two  years  or,  if  the  violation  is  willful, 
three  years  of  the  date  of  the  alleged 
ADEA  violation.  An  employee  or 
applicant  for  employment,  who  has 
filed  an  administrative  complaint 
alleging  age  discrimination,  may  file 
stiit  in  Federal  District  Coiul— 

(1)  After  180  days  from  filing  a 
complaint  with  GAO  if  there  is  no  final 
decision  on  that  complaint  or  within  90 
days  of  receipt  of  notice  of  final  action 
taken  bv  GAO,  or 

(2)  After  180  days  from  filing  a  charge 
with  the  General  Counsel  if  there  is  no 
final  decision  by  the  Board  on  that 
discrimination  appeal  or  Mrithin  90  days 
of  receipt  of  notice  of  final  action  by  the 
Board. 

(d)  Sex-based  salary  inequity.  An 
employee  or  applicant  alleging 


discrimination  baaed  upon  salary 
inequity  due  to  sex  {29  U.S.C  206d, 
Equal  Pay  Act  provision  of  the  Fair 
Labor  Standards  Act)  may  forego 
administrative  action  altogether  and  file 
suit  in  U.S.  District  Court. 

(e)  In  heu  of  filing  a  dvil  action  in 
U.S.  District  Court,  a  final  dedsion  of 
"the  Board  involving  prohibited 
discrimination  (31  U.S.C.  732(f)(1))  may 
be  appealed,  in  accordance  with  31 
U.S.C  755.  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  within 
30  days  after  the  date  the  petitioner 
receives  notice  from  the  Board  of  the 
final  dedsion.  <^ 

§  28.101    Eftoct  on  admlniatrstive 
pro6eesln9> 

Any  proceeding  before  the  Board  shall 
be  terminated  when  an  employee  or 
apphcant  who  is  alleging  violations  of 
Title  vn  of  the  Qvil  Rights  Act  of  1964. 
as  amended,  42  U.S.C  2000e-16,  or 
who  is  alleging  violations  of  the 
Rehabilitation  Act,  29  U.S.C.  791,  or 
who  is  alleging  age  discrimination  (29 
U.S.C  631,  633a)  files  suit  in  Federal 
District  Court  ptirsuant  to  §  28.100  (a), 
(b)  or  (c). 

Subpart  E— Special  Procedttree; 
Representation  Proceedings 

128.110  PurpoM. 

The  procedures  in  this  subpart  relate 
to  the  Board's  duty  under  31  U.S.C 
753(a)  (4)  and  (5)  to  determine 
appropriate  units  of  GAO  employees  for 
collective  bargaining,  to  conduct 
elections  in  order  to  determine  whether 
the  employees  in  any  such  units  wish  to 
select  a  labor  organization  to  represent 
them  in  collective  bargaining,  and, 
thereafter,  to  certify  labor  organizations 
so  selected  as  the  designated  exdusive 
bargaining  representative.  They  are 
referred  to  in  these  regulations  as 
"representation  proceedings". 

523.111  Scop*. 

The  Board  shall  consider,  dedde  and 
order  corrective  action  (as  appropriate) 
in  cases  arising  from  the  determination 
of  appropriate  units  of  employment  for 
collective  bargaining  and  cases  arising 
from  elections  and  certifications  of 
collective  bargaining  representatives. 
Board  decisions  in  these  matters  will  be 
made  with  due  regard  for  relevant 
provisions  of  GAO  Orders  and  with  the 
objective  of  insiiring  that  the  GAO  labor 
relations  program  is  consistent  with 
Chapter  71  of  Title  5,  United  States 
Code,  which  prescribes  the  standards 
for  the  labor  relations  program  in  the 
executive  branch. 


528.112  Whom*yfll*p«ition*. 

(a)  Representation  petitions  may  be 
filed  by: 

(1)  A  labor  organization  which  wishes 
to  be  designated  as  the  exclusive 
representative  for  collective  bargaining 
by  the  GAO  employees  in  an 
appropriate  unit,  or  by  a  labor 
organization  which  desires  to  replace 
another  currently  having  that  status; 

(2)  An  employee  or  a  group  of 
employees  (or  an  individual  on  his.  her 
or  their  behalf)  desiring  a  new  election 
to  determine  whether  a  labor 
organization  has  ceased  to  represent  a 
majority  of  employees  in  a  unit; 

(3)  The  GAO  if  it  has  a  good  foith 
reason  to  doubt  the  continued  desire  of 
a  group  of  its  employees  to  be 
represented  by  a  labor  organization 
which  is  oirrently  the  exclusive 
representative  of  the  employees  in  an 
appropriate  imit; 

(4)  uie  GAO  or  a  labor  organization 
currently  recognized  as  an  exclusive 
representative  desiring  the  Board  to 
darify  an  earher  imit  determination  or 
certification; 

(5)  Any  person  seeking  clarification 
of,  or  an  amendment  to,  a  certification 
then  in  effect  or  any  other  matter 
relating  to  representation. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  no  petition 
may  be  filed  which  seeks  representation 
rights  for  employees  in  a  unit — 

(1)  Where  an  election  has  been  held 
within  the  previous  12  calendar  months 
and  in  such  election  a  majority  of  the 
employees  voting  chose  a  labor 
organization  for  certification  as  the 
unit's  exdusive  representative,  or 

(2)  Where  an  existing  collective 
bargaining  agreement  having  a  term  of 
three  years  or  less  is  in  effect,  imless  the 
petition  for  exclusive  recognition  is 
filed  not  more  than  105  days  and  not 
less  than  60  days  before  the  expiration 
of  the  collective  bargaining  agreement, 
or 

(3)  Where  an  existing  collective 
bargaining  agreement  having  a  term  of 
more  than  three  years  is  in  effect,  unless 
the  petition  for  recognition  is  filed  not 
more  than  105  days  and  net  less  than  60 
days  before  the  third  anniversary  or  any 
subsequent  anniversary  of  the  collective 
bargaining  agreement 

528.113  Contants  of  representation 
petition*. 

(a)  The  contents  of  representation 
petitions  filed  uinder  §  28.112(a)(1)  (by  a 
labor  organization  seeking  to  be 
designated  as  or  replace  an  exclusive 
bargaining  representative)  shall  consist 
of: 

(1)  A  detailed  identification  of  the 
unit  of  employees  to  which  the  petition 
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applies,  and  their  geographical  location 
within  the  GAO.  the  classifications  of 
employees  to  be  included  and  excluded, 
and  the  number  of  employees  involved; 

(2)  Names,  addresses  and  officers  of 
any  other  labor  organizations  known  by 
the  petitioner  to  be  interested  in 
representing  employees  covered  by  the 
petition,  including  a  labor  organization 
which  is  party  to  a  current  collective 
bargaining  agreement  covering  any 
employees  in  the  unit; 

(3)  Name,  address,  affiliation,  if  any, 
and  telephone  number  of  the  petitioning 
organization; 

14)  A  copy  of  the  constitution  and 
bylaws  of  the  organization,  a  roster  of 
the  organization's  officers  and 
representatives,  and  a  statement  of  the 
organization's  objectives,  together  with 
a  statement  that  these  documents  have 
also  been  supplied  to  the  GAO; 

(5)  A  declaration  by  the  signer  of  the 
petition,  under  penalties  of  the  Criminal 
Code  (18  U.S.C.  1101).  that  the 
petition's  contents  are  true  and  correct, 
to  the  best  of  his  or  her  knowledge  and 
belief; 

(6)  The  signature  of  the  representative 
of  the  petitioner,  including  title  and 
telephone  nimiber;  and 

(7)  Membership  cards,  dues  records, 
of  signed  statements  by  employees 
indicating  their  desire  to  be  represented 
by  the  labor  organization,  or  similar 
evidence  acceptable  to  the  Board, 
showing  that  at  least  30  percent  of  the 
employees  in  the  proposed  unit  wish  to 
be  represented  by  the  petitioner. 

(b)  The  contents  of  petitions  filed 
under  §  28.112(a)(2)  (by  an  employee  or 
group  of  employees  seeking  an  election 
to  determine  if  a  labor  organization  still 
represents  a  majority  of  employees  in  a 
ujiit)  shall  conform  to  those  provided 
for  in  paragraph  (a)  of  this  section, 
except  that  the  information  required  by 
paragraphs  (a)(4)  and  (a)(7)  of  this 
section  need  not  be  supplied. 
Additionally,  a  petition  under 

§  28.112(a)(2)  shaU  include  evidence 
satisfactory  to  the  Board  that  at  least  30 
percent  of  the  employees  in  the  unit  no 
longer  wish  to  be  represented  by  the 
labor  organization  currently  having 
bargaining  rights. 

(c)  The  contents  of  petitions  filed 
under  §  28.112(a)(3)  (by  GAO  raising 
good  faith  doubts  about  the  continued 
desire  of  a  group  of  its  employees  to  be 
represented  by  a  labor  organization) 
shall  conform  to  those  provided  in 
petitions  under  paragraph  (a)  of  this 
section  except  that  the  information 
required  by  paragraphs  {a)(4)  and  (a)(7) 
of  this  section  need  not  be  supplied. 
Additionally,  such  a  petition  shall 
include  a  detailed  statement  giving  the 
objective  considerations  which  support 


the  GAO's  good  faith  reason  for 
doubting  the  labor  organization's 
continued  status  as  the  exclusive 
representative. 

Id)  The  contents  of  petitions  filed 
under  §  28.112(a)(4)  (by  GAO  or  a  labor 
organization  seeking  clarification  of  a 
certification)  shall  include  the 
information  required  imder  paragraph 
(a)  of  tliis  section,  with  the  exception  of 
the  information  required  by  paragraphs 
(a)(4)  and  (a)(7)  of  this  section.  Also, 
instead  of  the  information  required  in 
paragraph  (a)(1)  of  this  section,  the 
petition  shall  Identify  the  existing  unit 
and  the  date  the  organization  was 
recognized  by  the  GAO  or  certified  as 
the  exclusive  representative,  and  shall 
explain  the  changes  desired  in  the  unit 
and  the  reasons  therefor. 

(e)  Petitions  under  §  28.112(a)(5)  (by 
any  person  seeking  clarification  or 
amendment  of  a  certification,  or  raising 
any  other  representation  matter)  shall  be 
filed  on  forms  to  be  supplied  by  the 
Board  upon  request. 

S  28.114    F>r»-lnvMti0ation  proceeding*. 

(a)  Upon  the  filing  of  a  valid  petition, 
the  General  Coimsel  may  request  GAO 
to  notify  employees  as  to  the  existence 
of  the  petition  by  posting  a  notice  for  at 
least  10  days  in  locations  appropriately 
selected  to  reach  all  employees  in  the 
imit  covered  by  the  petition.  The  notice 
shall  include  a  request  that  the  Board's 
General  Counsel  be  notified  of  the 
existence  of  any  other  interested  parties. 

(b)  GAO  shall  supply  the  General 
Counsel  with  any  information  in  its 
possession  concerning  other  potentially 
interested  labor  organizations,  copies  of 
relevant  correspondence,  and  copies  of 
existing  or  recently  expired  agreements 
covering  any  employees  in  the  unit.  The 
GAO  shall  also  provide  a  hst  of 
employees  it  believes  should  be 
included  in  the  unit  together  vdth  their 
classifications  and  the  names  and 
classifications  of  those  employees  it 
proposes  to  exclude  from  the  unit. 

(c)  All  interested  parties  shall  meet  as 
soon  as  possible  after  the  expiration  of 
the  10-day  posting  period  and  shall 
attempt  to  resolve  any  issues  in 
controversy. 

(d)  A  labor  organization  may  become 
an  intervenor  in  any  representation 
proceeding  by  submitting  to  the  General 
Counsel,  within  the  10-day  period, 
evidence  that  it  represents  at  least  10 
percent  of  the  employees  in  the 
proposed  unit  or  that  it  is  the  exclusive 
representative  of  the  employees 
involved.  Denial  of  a  request  to 
intervene  may  be  appealed  to  the  Board. 
Such  an  appeal  must  be  filed  within  10 
days  of  service  of  the  General  Counsel's 
determination. 


128.115    ProcMSlng  patHicns. 

(a)  Upon  the  expiration  of  the  10-day 
posting  period,  and  after  the  General 
Coimsel  considers  an  appropriate  period 
has  elapsed  for  consultation  among  the 
parties  to  resolve  or  identify  issues,  the 
General  Counsel  shall  prepare  a  report 
to  the  Board  which  may  recommend: 

(1)  Approval  of  any  agreement  entered 
into  by  the  parties  during  their 
consultations  including  an  agreement 
on  the  appropriate  units,  on  the 
withdrawal  of  the  petition,  or  on  a  joint 
request  to  conduct  an  election  to 
determine  which  labor  organization,  if 
any,  the  employees  select  to  be  their 
exclusive  bargaining  representative; 

(2)  Dismissal  of  the  petition  as  being 
without  merit;  or 

(3)  Issuance  of  a  notice  of  hearing  for 
the  purpose  of  disposing  of  the 
remaining  issues  raised  in  the  petition. 

(b)  The  General  Counsel's  report  shall 
be  supplied  to  all  interested  parties, 
and,  unless  all  parties  agree  to  a  shorter 
period,  they  shall  have  15  days  during 
which  to  file  any  response  with  the 
Board. 

(c)  The  Board,  as  expeditiously  as 
feasible  after  the  expiration  of  the 
period  specified  in  paragraph  (b)  of  this 
section,  but  no  later  than  30  days 
thereafter,  shall  either  approve  the 
report  and  order  appropriate  steps  to 
carry  out  its  recommendations,  or 
remand  it  to  the  General  Counsel  with 
further  instructions. 

(d)  Where  a  hearing  is  ordered,  an 
administrative  judge  shall  be  designated 
by  the  Board.  The  report  of  the 
administrative  judge  shall  include 
Findings  of  Fact  and  Recommendations. 

(e)  After  receiving  the  report  from  the 
administrative  judge,  and  after 
providing  the  parties  with  an 
opportunity  for  comment,  the  Board 
shall  issue  a  Decision  and  Order 
determining  the  appropriate  unit, 
directing  an  election,  dismissing  the 
petition  or  making  some  other 
appropriate  disposition  of  the  matter. 

(f)  Final  Decisions  and  Orders  issued 
by  the  Board  based  on  hearings  held  in 
accordance  with  paragraphs  (d)  and  (e) 
of  this  section  shall  not  be  considered 
final  decisions  subject  to  appeal  before 
the  Circuit  Courts  of  Appeal. 

§28.116    Conduct  of  elections. 

(a)  The  Board  shall  supervise  any 
election  it  orders  to  be  conducted,  but 
may  delegate  ministerial  functions 
relating  to  an  election  to  any  quahfied 
independent  organization;  to  members 
of  the  Board's  full-time  staff;  or  to 
temporary  employees  hired  for  this 
purpose. 
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(b)  Appropriate  notices  setting  forth 
details  of  the  election  shall  be  posted  by 
GAO  as  directed  by  the  Board. 

(c)  The  Board  sfaiall,  through  its  agents 
chosen  to  conduct  the  election: 

(1)  Provide  the  opportunity  for  all 
qualified  voters  to  indicate  their  choices 
in  secrecy; 

(2)  Offer  qualified  voters  the 
opportunity  to  vote  for  any  labor 
organization  on  the  ballot,  or  to  reject  all 
labor  organizations; 

(3)  Permit  all  parties  to  observe  all 
aspects  of  the  election  procedure  other 
than  any  which  would  interfere  with  the 
secrecy  of  the  ballot; 

(4)  Provide  for  all  parties  to  challenge 
the  eligibility  of  any  voters,  and  to 
impound  the  ballots  of  such  voters, 
subject  to  later  determination  of 
eligibility  should  the  number  of 
challenges  potentially  affect  the  results; 

(5)  Certify  to  all  parties  the  results  of 
the  election. 

(d)  Upon  receiving  a  report  of  the 
results  of  the  election,  the  Board  shall: 

(!)  If  necessary  rule  on  the  challenges 
and  adjust  the  results  accordingly; 

(2)  Formally  announce  the  results 
and,  where  appropriate,  designate  a 
labor  organization  as  the  exclusive 
collective  bargaining  agent,  or  withdraw 
such  a  designation; 

(3)  Order  a  nuioff  or  an  additional 
election,  if  the  Board  deems  it 
appropriate,  where  the  results  of  the 
original  election  are  inconclusive 
because  no  choice  on  the  ballot  has 
secured  a  niajority  of  the  valid  votes 
cast.  Not  more  than  one  additional  and 
one  runoff  election  may  be  held. 

(i)  Runoff  election.  The  Board  may 
order  a  runoff  election  where  one  or 
more  of  the  labor  organizations  on  the 
ballot  has  received  the  vote  of  at  least 
30  percent  of  the  employees  eligible  to 
vote,  but  none  has  gained  a  majority  of 
the  votes  cast.  The  runoff  election  will 
be  between  the  two  choices  receiving 
the  largest  and  the  second  largest 
number  of  votes  In  the  original  election. 

(ii)  Additional  election.  The  Board 
may  order  an  additional  election  where 
there  is  a  tie  vote  between  all  of  the 
choices  on  the  ballot  or  where  a  runoff 
election  is  not  feasible  because  there  is 
a  tie  between  the  choices  receiving  the 
second  most  votes  in  the  original 
election.  The  additional  election  will 
include  all  the  choices  that  appeared  on 
the  original  ballot. 

Subpart  F— Special  Procedures;  Unfair 
Labor  Practices 

i2ai20    Authority  of  the  Board. 

(a)  The  procedures  in  this  subpart 
relate  in  piart  to  the  Board's  function, 
under  31  U.S.C  753(a)(6),  to  "consider 


and  order  corrective  at  disciplinary 
action  in  a  case  arising  from  •  *  •  a 
matter  appealable  to  the  Board  under 
the  labor-management  relations  program 
under  (31  U.S.C  732(e)(2))  Including  a 
labor  practice  prohibited  under  (31 
U.S.C  732(e)(1))." 

(b)  The  system  so  estabUshed  by  the 
Comptroller  General  is  required  to 

Erovide  that  each  employee  of  the  GAO 
as  the  right  to  form,  join  or  assist,  or 
not  form,  join  or  assist  an  employee 
organization,  freely  and  without  penalty 
or  reprisal,  and  for  a  labor-management 
relations  program  consistent  with 
Chapter  71  of  Title  5.  U.S.C  (31  U.S.C 
732(e)). 

128.121  Unfair  labor  pnwtleee;  Bowd 
procedures. 

(a)  Unfair  labor  practices  are  defined 
at  GAO  Order  2711.1.  An  allegation  that 
a  provision  of  GAO  Order  2711.1  is 
inconsistent  with  Chapter  71  of  Titie  5. 
United  States  Code,  and  thereby  denies 
to  an  employee  or  labor  organization 
rights  comparable  to  those  granted  by 
Chapter  71  of  Title  5.  United  States 
Code,  may  also  be  raised  under  the 
unfair  labor  practice  procediue. 

(b)  An  allegation  that  unfair  labor 
practices  have  been  committed  shall  be 
subject  to  the  procedures  appearing  in 
subpart  B  of  this  part  for  the  filing  of 
charges,  investigation  by  the  General 
Coimsel,  and  the  Board's  disposition, 
except  as  set  forth  in  paragraphs  (c)  and 
(d)  of  this  section. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  petition  for  review 
may  be  filed  based  on  any  alleged  imfair 
labor  practice  which  occurred  more 
than  6  months  before  the  filing  of  an 
unfair  labor  practice  charge  with  the 
charged  party,  as  provided  in  paragraph 
14b  of  GAO  Order  2711.1,  or  more  than 
9  months  before  the  filing  of  a  charge 
with  the  General  Counsel. 

(d)  If  the  Board  determines  that  the 
charging  party  was  prevented  from 
filing  the  charge  during  the  6-month 
period  referred  to  in  paragraph  (c)  of 
this  section  by  reason  of: 

(1)  Any  failure  of  the  charged  party  to 
perform  a  duty  owed  to  the  charging 
party;  or 

(2)  Any  concealment  which  prevented 
discovery  of  the  alleged  unfeir  labor 
practice  during  the  6-month  period;  the 
charge  will  be  considered  timely  filed, 
provided  it  was  filed  with  the  charged 
party  diuing  the  6-month  period 
beginning  on  the  day  of  the  discovery  of 
the  alleged  unfair  labor  practice  by  the 
charging  party. 

128.122  Negotiability  Imum;  compelling 
need. 

Where  the  GAO  and  an  exclusive 
bargaining  representative  disagree  on 


whether  a  matter  is  subject  to 
negotiation  as  part  of  the  requirement  to 
bargain  in  good  faith,  the  matter  shall  be 
appealable  to  the  Board  under  the 
following  procedures: 

(a)  When,  in  connection  with 
negotiations,  a  proposal  is  declared 
nonnegotiable,  the  party  submitting  the 
proposal  shall,  prior  to  the  close  of 
negotiations,  submit  to  the  other  party  a 
Request  for  Formal  Negotiability 
Determination  reciting  the  proposal  in 
question.  The  party  declaring  tiie 
proposal  nonnegotiable  shall,  within  ten 
(10)  days,  deliver  to  the  other  party  a 
Formal  Negotiability  Determination 
stating  the  basis  for  the  Determination. 

(b)  A  Formal  Negotiability 
Determination  may  be  appealed  to  the 
Board  within  20  days  of  its  service  by 
filing  a  Petition  for  Review  with  the 
Board.  A  complete  statement  of 
argument  from  the  petitioner  should 
accompany  the  Petition  for  Review. 

(c)  Ine  Board  shall  serve  the 
Respondent  with  a  copy  of  the  Petition 
for  Review  and  accompanying 
argument.  Respondent  shall  reply  to  the 
Petition  for  Review  within  20  days  of  its 
service  upon  respondent. 

(d)  One  or  more  members  of  the  Board 
shall  review  the  arguments,  hold  a 
hearing  if  the  administrative  judge 
deems  it  necessary,  and  issue  a 
decision. 

(e)  The  decision  shall  become  final  in 
accordance  with  §§  28.86-28.87. 

§  26.1 23    Standards  of  conduct  for  l«t>or 
organizations. 

(a)  The  GAO  shall  only  accord 
recognition  to  labor  organizations  that 
are  free  from  corrupt  influences  and 
from  influences  opposed  to  basic 
democratic  principles.  An  organization 
is  not  required  to  prove  it  is  free  from 
such  influence  if  it  is  subject  to 
governing  requirements  calling  for  the 
maintenance  of: 

(1)  Democratic  procedures; 

(2)  Freedom  from  totalitarian 
influence; 

(3)  Independence  or  the  part  of  its 
agents  and  officers  from  any  business  or 
financial  interests  which  represent 
conflicts  of  interest  or  potential  conflicts 
of  interest;  and 

(4)  Fiscal  integrity,  including 
provision  for  the  dissemination  of 
regular  financial  reports  to  its  members. 

(b)  A  labor  organization  which  has  or 
seeks  recognition  as  a  representative  of 
employees  under  this  chapter  shall  file 
financial  and  other  reports  with  the 
Board  and  comply  with  trusteeship  and 
election  standards. 

(c)  A  labor  organization  which  has  or 
seeks  recognition  under  these  Rules 
shall  adhere  to  principles  enunciated  in 
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the  Regulations  issued  by  the  Assistant 
Secretary  of  Labor  for  Labor/ 
Management  Relations  regarding 
standards  of  conduct  for  labor 
organizations  in  the  public  sector. 
Complaints  of  violations  of  this  section 
shall  be  filed  with  the  Board.  In  any 
matter  arising  under  this  section,  the 
Board  may  require  a  labor  organization 
to  cease  and  desist  from  violations  of 
this  section  and  require  it  to  take  such 
actions  as  it  considers  appropriate  to 
carry  out  the  policies  of  this  section. 

(d)  This  chapter  does  not  authorize 
participation  in  the  management  of  a 
labor  organization  or  acting  as  a 
representative  of  a  labor  organization  by 
a  management  official,  a  supervisor,  or 

a  confidential  employee,  or  by  any 
employee  if  the  participation  or  activity 
would  result  in  a  conflict  or  apparent 
conflict  of  interest  or  would  otherwise 
be  incompatible  with  law  or  with  the 
official  duties  of  the  employee. 

(e)  In  the  case  of  any  labor 
organization  which  by  omission  or 
commission  has  willfully  and 
intentionally  called  or  participated  in  a 
strike,  work  stoppage  or  slowdown,  or 
picketed  in  a  manner  which  interfered 
with  the  operations  of  a  government 
agency,  or  has  condoned  such  activity, 
the  Board  shall,  upon  an  appropriate 
finding  it  has  made  of  such  a  violation- 
CD  Revoke  the  recognition  status  of 

the  labor  organization;  or 

(2)  Take  any  other  appropriate 
disciplinary  action. 

(f)  The  General  Counsel  may  charge  a 
labor  organization  with  violations  of 
this  section.  The  Board  shall  conduct 
proceedings  with  regard  to  such  charge 
and  may  require  a  labor  organization  to 
take  such  actions  as  it  deems  necessary 
to  carry  out  the  policies  of  this  section. 

§  28.1 24    Review  of  arbitration  awards. 

(a)  Filing  an  exception.  (1)  Either 
party  to  arbitration,  conducted  pursuant 
to  a  grievance  procedure  under  a 
collective  bargaining  agreement,  may 
file  with  the  Board  an  exception  to  the 
arbitrator's  award  rendered  pursuant  to 
the  arbitration. 

(2)  The  time  limit  for  filing  an 
exception  to  an  arbitration  award  is  30 
days  from  the  service  of  the  award  on 
the  filing  party. 

(3)  An  opposition  to  the  exception 
may  be  filed  by  a  party  within  30  days 
after  the  service  of  the  exception. 

(4)  A  copy  of  the  exception  and  any 
opposition  shall  be  served  on  the  other 
party. 

(b)  Content  of  exception.  An 
exception  must  be  a  dated,  self- 
contained  document  which  sets  forth  in 
full: 


(1)  A  statement  of  the  grounds  on 
which  review  is  requested; 

(2)  Evidence  or  rulings  bearing  on  the 
issues  before  the  Board; 

(3)  Arguments  in  support  of  the  stated 
grounds,  together  with  specific 
reference  to  the  pertinent  documents 
and  citations  of  authorities; 

(4)  A  legible  copy  of  the  award  of  the 
arbitrator  and  legible  copies  of  other 
pertinent  documents;  and 

(5)  The  name  and  address  of  the 
arbitrator. 

(c)  Grounds  for  review,  (l)  The  Board 
will  review  an  arbitrator's  award  to 
which  an  exception  has  been  filed  to 
determine  if  the  award  is  deficient — 

(i)  Because  it  is  contrary  to  any  law. 
rule  or  regulation;  or 

(ii)  On  other  grounds  similar  to  those 
applied  by  Federal  courts  in  private 
sector  labor-management  relations. 

(2)  The  Board  will  not  consider  an 
exception  where: 

(i)  The  award  relates  to  an  action 
based  on  unacceptable  performance 
covered  under  5  U.S.C.  4303; 

(ii)  The  award  relates  to  a  removal, 
suspension  for  more  than  14  days, 
reduction  in  grade,  reduction  in  pay.  or 
furlough  of  30  days  or  less  covered 
under  5  U.S.C.  7512;  or 

(iii)  the  exception  is  based  on  a  GAO 
rule  which  was  not  introduced  into  the 
record  submitted  to  the  arbitrator. 

(d)  Board  decision.  The  Board  shall 
issue  its  decision  and  order  taking  such 
action  and  making  such 
recommendations  concerning  the  award 
as  it  considers  necessary,  consistent 
with  applicable  laws,  rules,  or 
regulations. 

Subpart  G— Corrective  Action, 
Disciplinary  and  Stay  Proceedings 

§28.130    General  authority. 

The  procedures  in  this  subpart  relate 
to  the  Board's  functions  "to  consider, 
decide  and  order  corrective  or 
disciplinary  action  (as  appropriate)  in 
cases  arising"  from  any  area  within  the 
Board's  jurisdiction. 

§  28.131    Corrective  action  proceedings. 

(a)  When  information  comes  to  the 
attention  of  the  General  Counsel 
suggesting  that  a  prohibited  personnel 
practice  may  have  ocoured,  exists  or  is 
to  be  taken,  the  General  Counsel  shall 
investigate  the  matter  to  the  extent 
necessary  to  determine  whether  there 
are  reasonable  grounds  to  believe  that  a 
prohibited  personnel  practice  has 
occurred,  exists  or  is  to  be  taken. 

(b)  If  the  General  Counsel  terminates 
any  investigation  under  this  section 
which  is  not  also  the  subject  of  a  charge, 
the  General  Counsel  shall  prepare  and 


transmit  to  any  person  on  whose 
allegation  the  investigation  was 
initiated,  a  written  statement  notifying 
the  person  of  the  termination  of  the 
investigation  and  the  reasons  therefore. 

(c)  If  the  General  Counsel  determines 
that  there  are  reasonable  grounds  to 
believe  that  a  prohibited  personnel 
practice  hds  occurred,  exists  or  is  to  be 
taken  which  requires  corrective  action 
and  which  is  not  also  the  subject  of  a 
charge,  the  General  Counsel  shall  report 
the  determination  together  with  any 
findings  or  recommendations  to  the 
GAO. 

(d)  If,  after  a  reasonable  period,  GAO 
has  not  taken  the  corrective  action 
recommended,  the  General  Counsel  may 
file  a  petition  for  review  with  the  Board. 
Such  petition  for  review  shall  be 
processed  in  accordance  with  §§28.19 
through  28.25. 

f  28.1 32    Disciplinary  proceedings. 

(a)  If  the  General  Counsel  determines 
after  any  investigation  under  31  U.S.C. 
752(b)  that  disciplinary  action  should  be 
initiated  against  an  employee,  the 
General  Counsel  shall  prepare  a  written 
complaint  against  the  employee 
containing  his  or  her  determination, 
together  with  a  statement  of  the 
supporting  facts,  and  present  the 
complaint  and  the  statement  to  the 
employee  and  the  Board  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  In  the  case  of  an  employee  in  a 
confidential,  policy  making,  policy- 
determining,  or  policy-advocating 
position  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the 
Senate,  the  complaint  and  statement 
referred  to  in  paragraph  (a)  of  this 
section,  with  any  response  by  the 
employee,  shall  be  presented  to  the 
Congress  for  appropriate  action  in  lieu 
of  being  presented  under  paragraph  (d) 
of  this  section. 

(c)  Any  employee  against  whom  a 
complaint  has  been  presented  to  the 
Board  under  paragraph  (a)  of  this 
section  is  entitled  to: 

(1)  A  reasonable  time  to  answer  orally 
and  in  writing  and  to  furnish  affidavits 
and  other  documentary  evidence  in 
support  of  the  answer; 

(2)  Be  represented  by  an  attorney  or 
other  representative; 

(3)  A  hearing  before  the  Board  or  a 
member  designated  by  the  Board; 

(4)  Have  a  transcript  kept  of  any 
hearing  under  paragraph  rc)(3)  of  this 
section;  and 

(5)  A  written  decision  and  reasons 
therefor  at  the  earliest  practicable  date, 
including  a  copy  of  a  final  decision 
ordering  disciplinary  action. 
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(d)  A  final  order  of  the  Board  may 
order  disciplinary  action  consisting  of 
removal,  reduction  in  grade,  debarment 
from  GAO  employment  for  a  period  not 
to  exceed  5  years,  suspension, 
reprimand,  or  an  assessment  of  dvil 
penalty  not  to  exceed  $1,000. 

(e)  There  may  be  no  administrative 
appeal  from  an  order  of  the  Board  imder 
paragraph  (d)  of  this  section.  An 
employee  subject  to  a  final  decision 
ordering  disciplinary  action  under  this 
section  may  obtain  judicial  review  of 
the  order  in  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  in  accordance 
with  31  U.S.C.  755. 

S  28.1 33    Stay  proceedings. 

(a)  The  General  coimsel  may  request 
the  issuance  of  an  ex  parte  stay,  not  to 
exceed  30  days  in  duration,  of  any 
proposed  personnel  action  that,  in  the 
General  Counsel's  judgment,  may 
constitute  a  prohibited  personnel 
practice.  Any  such  request  shall  be  in 
writing  and  shall  specify,  among  other 
things,  the  nature  of  the  action  to  be 
stayed  and  the  basis  for  the  General 
Counsel's  belief  that  a  prohibited 
personnel  practice  may  be  involved. 
The  General  Coimsel  shall  serve  a  copy 
of  the  request  on  the  GAO.  Within  three 
business  days  of  its  filing,  the  request 
shall  be  granted  by  the  Board  member 
designated  by  the  Board  Chair  to 
entertain  it  imless,  in  the  opinion  of  that 
member,  the  request  either  fails  to 
satisfy  the  requirements  of  this 
paragraph  or,  on  its  face,  conclusively 
establishes  the  absence  of  a  prohibited 
personnel  practice. 

(b)  The  General  Counsel  may  request 
either  a  further  temporary  stay  or  a 
permanent  stay  of  the  proposed 
persormel  action.  Such  a  request  shall 
be  filed  and  served  so  as  to  be  received 
by  the  Board  and  the  agency  no  less 
than  10  days  before  the  expiration  of 
any  ex  parte  stay  issued  under 
paragraph  (a)  of  this  section.  The 
agency's  response  to  the  request  shall  be 
filed  and  served  so  as  to  be  received  by 
the  Board  and  the  General  Coimsel  no 
less  than  three  days  before  the 
expiration  of  the  ex  parte  stay  issued 
under  paragraph  (a)  of  this  section. 

(c)  A  stay  request  under  paragraph  (b) 
of  this  section  will  be  considered  and 
decided  by  the  Board  member  who 
issued  the  ex  parte  stay  under  paragraph 
(a)  of  this  section,  imless  the  Board 
Chair  determines  that  it  should  be 
considered  and  decided  by  the  Board  en 
banc. 

(d)  Upon  initial  consideration  of  a 
stay  request  under  paragraph  (b)  of  this 
section,  the  Board  or  the  designated 
member  thereof  may: 


(1)  grant  or  deny  the  requested  stay, 
in  whole  or  in  part,  on  the  basis  of  the 
written  submissions  of  the  respective 
parties  without  additional  briefing,  oral 
argument,  or  the  receipt  of  any 
documentary  evidence  or  testimony; 

(2)  require  further  briefing  of  the 
issues  presented  by  the  request  and/or 
call  for  oral  argument;  or 

(3)  conduct  a  hearing  at  which 
documentary  evidence  and  testimony  is 
received.  If  necessary,  the  ex  parte  stay 
issued  under  paragraph  (a)  of  this 
section  may  be  extended  sua  sponte  for 
a  period  not  to  exceed  30  days  to  enable 
the  Board  or  the  designated  member 
thereof  a  reasonable  opportunity  to 
decide  the  matter. 

(e)  In  acting  upon  a  stay  request  under 
paragraph  (b)  of  this  section,  the  Board 
or  the  designated  member  thereof  shall 
consider  and  balance  such-established 
equitable  factors  as: 

(1)  The  likelihood  that  the  persoimel 
action  sought  to  be  stayed  involves  a 
prohibited  personnel  practice;  and 

(2)  The  nature  and  extent  of  the  injury 
that  the  employee  and  the  agency  likely 
Vnll  suffer  if  the  requested  stay  is  or  is 
not  Issued.  If  a  further  temporary  stay  is 
granted  based  on  a  claim  that  the 
General  Counsel  requires  additional 
time  to  conclude  an  investigation  of  the 
employee's  complaint,  the  duration  of 
that  further  stay  shall  not  exceed  the 
amount  of  time  necessary  to  complete 
the  investigation  in  the  exercise  of  a 
high  degree  of  diligence. 

(f)  Any  order  issued  by  a  member  of 
the  Board  granting  or  denying,  in  whole 
or  in  part,  a  stay  reouest  under 
paragraph  (b)  shall  be  subject  to  review 
by  the  Board  en  banc  on  the  filing  and 
service  of  a  notice  of  appeal, 
accompanied  by  a  supporting  brief, 
within  10  days  of  the  service  of  that 
order.  Responsive  briefs  shall  be  filed 
and  served  within  10  days  of  service  of 
the  appeal. 

(g)  A  motion  to  vacate  a  stay  order 
may  be  filed  at  any  time.  A  stay  order 
issued  by  the  Board  en  banc  may  not  be 
vacated  by  a  single  Board  member. 

Subpart  H— Appeals  by  Members  of 
the  Senior  Executive  Service 

S  28.1 40    Personnel  actions  involving  SES 
ntsnibers. 

Members  of  the  GAO  Senior 
Executive  Service  (SES)  may  appeal 
adverse  actions  relating  to  misconduct, 
malfeasance  or  similar  action  to  the 
Board  in  accordance  with  Subpart  B  of 
this  part.  Members  of  the  GAO  SES  who 
allege  that  they  have  been  subjected  to 
a  personnel  action  that  constitutes  a 
prohibited  personnel  practice  or 
prohibited  discrimination  may  appeal  to 


the  Board  in  accordance  with  subpart  B 
or  subpart  D  of  this  part  respectively. 

1 28.141    Psrformsnc*  based  actions. 

A  career  appointee  removed  from  SES 
to  a  GAO  position  outside  the  SES  for 
less  than  fully  successful  executive 
performance  shall,  upon  notice  of  such 
removal,  be  entitled,  upon  request,  to  an 
informal  hearing  before  a  member  of  the 
Board  designated  by  the  Chair  of  the 
Board. 

(a)  At  the  informal  hearing,  the  career 
appointee  and/ or  a  representative  and 
the  agency  may  appear  and  present 
documentary  evidence  and  argument. 

(b)  The  Board  member  will  determine 
which,  if  any,  witnesses  will  be  allowed 
to  testify.  As  a  general  rule,  no  cross- 
examination  of  witnesses  will  be 
allowed.  The  Board  member  will  have 
discretion  to  allow  cross-examination  of 
witnesses  in  exceptional  circumstances. 

(c)  The  informal  hearing  shall  not  give 
the  career  appointee  the  right  to  initiate 
an  action  with  the  Board  under  another 
provision  of  these  rules,  nor  need  the 
removal  action  be  delayed  as  a  result  of 
the  granting  of  such  hearing. 

Subpart  I — Ex  Parte  Communications 

§28.145    Policy. 

It  is  the  policy  of  the  Board  to  regulate 
strictly  ex  parte  communications 
between  members  of  the  Board  and  their 
decision-making  personnel  and  any 
interested  party  to  a  proceeding  before 
the  Board. 

§  28.1 46    Explanation  and  definitions. 

(a)  Ex  parte  communications  are  oral 
or  written  communications  between 
decision-making  personnel  of  the  Board 
and  an  interested  party  to  a  proceeding 
without  providing  the  other  parties  to 
the  proceeding  a  chance  to  participate. 
Not  all  ex  parte  communications  are 
prohibited,  however,  only  those  which 
involve  the  merits  of  the  case  or  those 
which  violate  other  rules  requiring 
submissions  to  be  in  writing. 
Accordingly,  interested  parties  may 
make  inquiries  about  such  matters  as 
the  status  of  a  case,  when  it  will  be 
heard,  and  the  method  for  transmitting 
evidence  to  the  Board.  Such 
communications  should  be  directed  to 
the  Clerk  of  the  Board.  Parties  may  not 
inquire  about  such  matters  as  what 
defense  they  should  use  or  whether 
their  evidence  is  adequate,  make  a 
submission  orally  which  is  required  to 
be  in  writing,  or  othenvise  inquire  as  to 
the  merits  of  a  pending  case. 

(b)  In  this  subpart — 

(1)  "Interested  party"  includes: 
(i)  Any  party,  including  the  General 
Counsel  of  the  Board,  or  representative 
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of  a  party  involved  in  a  proceeding 
before  the  Board; 

(ii)  Any  person  desiring  to  intervene 
in  any  proceeding  before  the  Board;  or 

(iii)  Any  other  person  who  might  be 
affected  by  the  outcome  of  a  proceeding 
before  the  Board. 

(2)  "Decision-making  personnel" 
means  the  Board,  a  panel  of  Board 
members,  a  Board  member,  an 
administrative  judge,  and/ or  an 
employee  of  the  Board,  who  reasonably 
can  be  expected  to  participate  in  the 
decision-making  process  of  the  Board. 

92&147    Prohibited  conununicationa. 

Ex  parte  communications  concerning 
the  merits  of  any  matter  before  the 
Board  for  adjudication,  or  which  would 
otherwise  violate  rules  requiring  written 
submissions,  are  prohibited  from  the 
time  the  interested  party  involved  has 
knowledge  that  the  matter  may  be 
considered  by  the  Board  until  the  Board 
has  rendered  a  final  decision  on  the 
case. 

S  28. 1 48    Reporting  of  coimnunicatione. 

Any  communication  made  in 
violation  of  this  section  shall  be  made 


part  of  the  record  in  the  proceeding  and 
an  opportunity  for  rebuttal  allowed.  If 
the  communication  was  oral,  a 
memorandvun  statins  the  substance  of 
the  discussion  shaUbe  placed  in  the 
record. 

128.149    Swtetiena. 

The  following  sanctions  shall  be 
available  for  violations  of  this  Subpart: 

(a)  The  Board,  a  panel  of  Board 
members,  a  Board  member  or  an 
administrative  judge,  as  necessary,  may, 
in  the  interest  of  justice,  require  the 
offending  party  to  show  cause  why  his 
or  her  claim,  interest,  motion  or  petition 
should  not  be  dismissed,  denied  or 
othemvise  adversely  affected. 

(b)  The  Board,  a  panel  of  Board 
members,  a  Board  member  or  an 
administrative  judge,  as  necessary,  may 
invoke  such  sanctions  against  any 
offending  party  as  may  be  appropriate 
under  the  circumstances. 

Subpart  J— Statament  of  Poltey  or 
Guidance 

S28.155    StatanMot  of  policy  or  guidance. 

Upon  petition  by  any  person,  or  on  its 
own  motion,  the  Board  may  issue 


statements  qf  poUcy  or  guidance.  In 
determining  whether  to  issue  such  a 
statement,  the  criteria  to  be  considered 
by  the  Board  will  include,  but  not  be 
limited  to,  the  following: 

(a)  Whether  the  question  presented 
can  more  appropriately  be  resolved  by 
other  means; 

(b)  Where  other  means  are  available, 
whether  a  Board  statement  would 
prevent  the  proUferation  of  cases; 

(c)  Whether  the  resolution  of  the 
question  presented  would  have  general 
applicability; 

(d)  Whether  the  question  cinrently 
confronts  the  parties  as  part  of  their 
employee-management  relationship; 

(e)  Whether  the  question  is  presented 
jointly  by  the  parties  involved;  and 

(f)  Whether  the  issuance  by  the  Board 
of  a  statement  of  policy  or  guidance 
would  promote  the  purposes  of  the 
General  Accounting  Office  Personnel 
Act. 

Alan  S.  Rosenthal. 

Chair,  Personnel  Appeals  Board.  General 
Accounting  Office. 

(FR  Doc.  93-28652  FUed  11-22-93;  8:45  am] 
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DEPARTMENT  OF  THE  irfTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acicnowtedgment  of  Existence  as  an 
Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Wintu  Tribe  of  Northern 
Cahfomia,  c/o  Caleen  Sisk-Franco,  1226 
Jackson  Street.  Chico.  California  95928. 
has  filed  a  petition  for  acknowledgment 
by  the  Secretary  of  the  Interior  that  the 


group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  August  25, 1993, 
and  was  signed  by  members  of  the 
group's  governing  body. 

This  is  a  notice  of  receipt  at  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  section  83.8(d)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BIA's  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 


The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research,  room  1362-MIB.  1849  C 
Street,  NW.,  Washington.  DC  20240. 
Phone:  (202)  208-3592. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Reckord.  (202)  208-3592. 

Dated:  September  27, 1993. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs 
(PR  Doc.  93-28646  Filed  11-22-93;  8:45  am) 
BIUMO  CODE  431»42-P 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inapectlon  Service 

9  CFR  Parte  306, 317, 320, 327,  and  381 
[Dockat  No.  92-01 2P] 
RIN  0583-AB50 


Prior  Labeling  Approval  Syetem 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  and  poultry 
products  inspection  regulations  by 
expanding  the  types  of  labeling 
currently  authorized  for  use  on  meat 
and  poultry  products  by  official 
establishments  in  the  United  States  and 
foreign  establishments  certified  under 
foreign  inspection  systems  which  would 
be  generically  approved.  FSIS  is  also 
requesting  comment  on  an  alternative 
option  where  all  labeling  for  meat  and 
poultry  products  would  be  generically 
approved.  This  proposal  would 
eliminate  unnecessary  duplication  in 
the  labeling  approval  system,  and 
contribute  to  President  Clinton's 
initiatives  for  greater  efficiency  in 
government  services. 
DATES:  Comments  must  be  received  on 
or  before  January  24, 1994. 
ADDRESSES:  Written  comments  to: 
Policy  Office.  Attn:  Diane  Moore.  FSIS 
Hearing  Qerk.  room  3171.  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
Oral  comments  as  provided  by  the 
Poultry  Products  Inspection  Act  should 
be  directed  to  Ms.  Cheryl  Wade.  (202) 
254-2590.  (See  also  "Comments"  under 
SUPPLEMENTAflY  INFORMATION.) 
TOR  FURTHER  INFORMATION  CONTACT: 
Ms  Cheryl  Wade.  Acting  Director.  Food 
Labeling  Division,  Regulatory  Programs, 
food  Safety  and  Inspection  Service. 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  Area  Code  (202) 
254-2590.  ' 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

"Hie  proposed  rule  has  been  reviewed 
under  ExecuUve  Order  12866.  The 
proposed  rule  would  eliminate  an 
esUmated  $4  million  in  direct  label 
application  costs  and  reduce  the 
paperwork  burdens  of  operators  of  aU 
offiaal  establishments  in  the  United 
States  and  establishments  in  foreign 
countries  certified  by  responsible 
officials  of  foreign  inspection  systems 
by  reducing  the  types  of  labeling  that 


would  have  to  be  submitted  for  prior 
review  and  approval  by  FSIS.  Such 
foreign  establishments  are  certified  by 
responsible  officials  of  foreign  meat  and 
poultry  inspection  systems,  to  the 
Department,  in  accordance  with  parts 
327  and  381.  subpart  T.  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  as  fully  complying  with 
requirements  at  least  equal  to  those 
imposed  on  domestic  products  and 
establishments.  Such  foreign 
establishments  are  then  eligible  to  have 
their  meat  and  poultry  products 
imported  into  the  United  States,  unless 
the  Administrator  terminates  their 
eligibility  to  import  products  in 
accordance  with  parts  327  and  381,    . 
subpart  T.  of  the  Federal  meat  and 
poultry  products  Inspection  regulations. 
The  proposed  rule  would  also  reduce 
market  inefficiencies  caused  by  delays 
in  new  product  introduction  attributable 
to  the  labeling  application  and  review 
process. 

Executive  Order  12778 

"Iliis  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspected 
meat  and  poultry  products  that  are  in 
additioil  to.  or  different  than,  those 
imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concxurent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or. 
in  the  case'of  imported  articles,  which 
Me  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA.  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may.  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  proposed  rule.  The  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  rule,  if  the 
challenge  involves  any  decision  of  an 
inspector  relating  to  inspection  services 
provided  under  the  FMIA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  parts  335  and  381.  subpart  W.  must 


be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provision  of  this  rule  with  respect  to 
labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator.  FSIS.  has  made  an 
initial  determination  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposal 
would  impact  the  small  businesses 
referred  to  a  label  expediters  because 
the  number  of  labels  requiring  the 
existing  expediting  service  would 
decrease.  The  initial  determination  is 
based  on  a  finding  that  there  is  not  a 
substantial  number  of  expediters.  The 
Agency  also  believes  that  the  economic 
impact  may  not  be  significant  if  the 
existing  label  expediters  are  able  to 
modihr  the  services  they  offer  and 
provide  consulting  services  to  their 
existing  clients.  The  proposed  rule 
would  also  provide  a  positive,  but  not 
significant  impact,  on  a  large  number  of 
small  meat  and  poultry  processors  and 
importers. 

Reducing  direct  labeling  application 
costs  does  not  necessarily  reduce  the 
need  for  obtaining  outside  advice  on 
how  best  to  comply  with  labeling  rules 
and  regulr  ions.  FSIS  is  interested  in 
receiving  comments  on  the  potential 
impact  of  this  proposed  rule  on  labeling 
expediters,  domestic  and  foreign  meat 
and  poultry  processors,  and  importers. 

Paperwork  Requirements 

This  proposal  would  require  meat  and 
poultry  official  establishments  and 
foreign  estabhshments  certified  by 
responsible  officials  of  foreign  meat  and 
poultry  inspection  systems  to  maintain 
certain  records  supporting  the  use  of 
labeling  applied  to  meat  and  poultry 
products,  and  to  make  such  records 
available  to  any  duly  authorized 
representative  of  the  Secretary  upon 
request  This  proposal  would  expand 
the  types  of  generically  approved 
labeling  currently  authorized  for  use  by 
official  establishments  and  foreign 
estabhshments  without  being  required 
to  be  submitted  for  approval  by  FSIS  in 
Washington  or  in  the  field.  The  proposal 
would  also  require  official 
establishments  and  establishments 
certified  imder  foreign  inspection 
systems  to  submit  to  FSIS  for  approval 
only  sketch  labeling,  thus  eliminating 
for  such  estabhshments  submission  to 
FSIS  of  final  labeling,  with  the 
exception  of  temporary  approvals. 

FSIS  is  proposing  that  official 
establishments  and  establishments 
certified  by  responsible  officials  of 
foreign  inspection  systems  maintain  a 
copy  of  all  labeling  used  on  product. 
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along  with  the  product  formulation  and 
processing  procedures.  Such  records 
would  be  required  to  be  made  available 
to  any  diUy  authorized  representative  of 
the  Secretary.  FSIS  believes  that  if  a 
question  arises  regarding  a  labeling 
issue,  a  copy  of  the  labeling  in  question, 
along  with  the  product  formulation  and 
processing  procedures,  should  be  made 
available  to  the  inspector  or  other 
authorized  representative  of  the 
Secretary.  Tlie  Agency  is  also  proposing 
to  conduct  random  sampling  of 
generically  approved  labeling  from  the 
records  maintained  by  official 
estabUshments  in  order  to  monitor 
compliance  with  labeling  requirements. 
Thus,  such  recordkeeping  of  labeling 
would  be  necessary  to  accommodate 
that  monitoring  process. 

The  paperwork  requirements 
contained  in  this  proposal  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  Uie 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq). 

Alternative  Option  Considered 

In  developing  this  proposal,  FSIS  also 
considered  the  alternative  of  proposing 
a  system  where  all  labeling  for  domestic 
and  imported  products  would  be 
genericallv  approved. 

Under  tnis  alternative,  there  would 
not  be  any  labeling  review  and  approval 
conducted  by  program  employees, 
either  at  headquarters  or  in  the  field. 
Establishments  would  be  authorized  to 
design,  develop,  print  and  apply 
labeling  v^thout  any  submission  to 
FSIS,  provided  the  labeling  complies 
with  existing  labeling  regulations.  As 
with  generically  approved  labeling 
under  the  proposed  rule,  establisbinents 
would  be  required  to  maintain  records 
for  all  labeling.  These  records  would 
include  a  copy  of  the  labeling  used  on 
the  product  and  a  record  of  the  product 
formulation  and  processing  procedure. 
In  addition,  similar  to  the  proposed 
rule,  an  all-generic  system  would 
include  an  enhanced  sampling  program 
to  assure  that  labeling  is  accurate  and 
not  misleading.  It  is  envisioned  that  this 
sampling  program  would  supplement, 
but  not  replace,  the  existing  inplant 
inspection  task  that  directs  inspectors  of 
official  establishments  and  analogous 
personnel  of  certified  foreign 
establishments  to  check  a  sample  of 
labeling  to  determine  if  the  labeling  is 
correct  and  used  as  intended.  The 
Agency  intends  to  complete  an 
assessment  of  existing  and  plaimed 
sampling  in  conjimction  with 
development  of  the  final  rule. 

Both  the  proposed  rule  and  the 
alternative  of  expanding  generic 
approvals  to  cover  all  labeling  were 


identified  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR) 
published  on  March  25, 1992.  The 
Department  recognizes  that  both  options 
identified  in  the  ANPR  represent  a 
change  in  how  firms  would  conduct 
new  product  development  and  new 
product  introduction.  Because  these 
decisions  are  so  integrally  related  to 
business  profits  and  finAnH^l  viability, 
it  is  understandable  that  this  rulemaking 
has  raised  concerns.  There  are  certainly 
imknowns  and  imcertainties  raised  by 
the  alternative  of  total  elimination  of  the 
headquarter's  labeling  review  function. 
As  mentioned  above,  the  Agency  is 
seeking  cbmments  to  further  evaluate 
the  total  generic  option.  To  fadhtate 
these  comments,  the  Agency  has 
simimarized  what  it  views  as  the  three 
primary  concerns  associated  with  the 
second  option  of  the  ANPR  These  are: 

1.  The  neadquarters'  review  function 
in  the  present  system  identifies  and 
corrects  problems  with  many  labeling 
applications.  To  maintaiivthe  current 
level  of  acciiracy.  the  FSIS  review 
function  will  have  to  be  replaced.  Finns 
will  have  the  option  of  expanding  their 
internal  knowledge  of  labeling  rules  and 
regulations  or  seeking  outside  advice 
from  experts  or  consultants.  FSIS  is 
seeking  specific  comments  that  address 
the  question  of  additional  resources 
required  by  official  establishments.  It 
may  be  that  a  body  of  central  expertise 
is  most  efficient,  whether  or  not  that 
function  resides  within  FSIS. 

2.  As  mentioned  above,  inspectors  in 
official  establishments  and  analogous 
personnel  for  foreign  estabUshments 
oirrently  examine  labeling  to  determine 
if  it  is  correct  and  used  as  intended. 

Occasionally,  product  is  retained  if 
the  inspector  determines  that  the 
labeling  is  false  or  misleading.  If  the 
accuracy  of  labeling  is  maintained,  the 
Agency  foresees  no  reason  for  the 
fiequency  of  such  actions  to  change. 
Under  either  option,  the  Agency  already 
has  procediires  for  appealing  decisions 
by  Program  employees,  including  the 
denial  or  withdrawal  of  the  use  of 
labeling  on  meat  and  poultry  products. 
The  type  of  problem  frequently 
identified  through  inspection  is  the 
presence  of  an  ingredient  not  identified 
in  the  ingredient  list  or  the  absence  of 
an  ingredient  that  is  listed.  There  is  no 
reason  to  believe  that  Agency  review  of 
labeling  (the  current  system)  reduces  the 
fiequency  of  this  type  of  labeling  error. 

3.  Some  labeling  is  developed  in 
conjunction  with  an  entirely  new 
product  or  new  process,  and  may  use 
new  processing  techniques  and/or  new 
equipment  not  previously  approved. 
Under  the  current  system,  firms  have 
the  option  of  obtaining  headquarter's 


approval  of  labeling  and  equipment 
before  they  invest  in  new  equipment  or 
make  plant  modifications.  There  may  be 
some  concern  that  vnthout 
headquarter's  review  and  approval  of 
such  labeling,  firms  would  be  more 
reluctant  to  take  risks.  A  total  generic 
approval  system  would  not  necessarily 
reduce  all  delays  in  new  product 
introduction  currently  attributable  to 
the  labeling  appUcation  and  review 
process.  Under  such  a  system,  the 
Agency  would  not  be  reviewing  labeling 
associated  with  new  products  or 
processes.  It  would,  however,  be 
imrealistic  to  presume  that  the  Agency 
could  entirely  remove  itself  from  the 
function  of  providing  policy  advice  and 
guidance  on  the  acceptabiUty  of  new 
products  at  ingredients.  An  almost 
identical  concern  is  the  specter  of 
having  labeling  rejected  after  it  has  been 
used  extensively  and  captured  a  share  of 
the  market  As  with  new  products  or 
processes,  the  removal  of  the  review 
function  does  not  mean  that  firms  will 
be  operating  in  a  policy  vacuum. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal  Written  comments  should  be 
sent  to  the  Policy  Office  and  refer  to 
Docket  No.  92-012P.  Any  person 
desiring  an  opportunity  for  an  oral 
presentation  of  views,  as  provided  by 
the  Poultry  Products  Inspection  Act. 
should  make  such  request  to  Ms.  Cheryl 
Wade  so  that  arrangements  can  be  made 
for  such  views  to  be  presented.  A 
tianscript  will  be  made  of  all  views 
orally  presented.  All  comments 
submitted  in  response  to  this  proposal 
will  be  available  for  public  inspection  in 
the  Policy  Office  from  9  a.m.  to  12:30 
p.m.  and  from  1:30  p.m.  to  4  p.m., 
Monday  through  Friday. 

Backgroimd 

Intmduction 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq.)  and  the 
Poultry  Products  Inspections  Act  (PPIA) 
(21  U.S.C  451  et  seq.)  direct  the 
Secretary  of  Agriculture  to  maintain 
meat  and  poultry  inspection  programs 
designed  to  assure  consumers  that  meat 
and  poultry  products  distributed  to 
them  (including  imports)  are 
wholesome,  not  adulterated,  and 
properly  marked,  labeled,  and  packaged. 

Section  2  of  the  FMIA  (21  U.S.C  602) 
and  section  2  of  the  PPIA  (21  U.S.C 
451)  state  that  unwholesome, 
adulterated,  or  misbranded  meat  or  meat 
food  products  and  poultry  products  are 
injurious  to  the  pubUc  welfare,  destroy 
markets  for  wholesome,  not  adulterated, 
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and  properly  marked.  labeled,  and 
packaged  products,  and  result  in  sundry 
losses  to  producers  and  processors  of 
meat  and  poultry  products,  as  well  as 
injiu7  to  constuners.  Therefore. 
Congress  has  granted  the  Secretary 
broad  authority  to  protect  consumers* 
health  and  welfare.  Section  7(d)  of  the 
FMIA  (21  U.S.C.  607(d))  states:  "No 
article  subject  to  this  UtJe  shall  be  sold 
or  offered  for  sale  by  any  person,  firm, 
or  corporation,  in  commerce,  under  any 
name  or  other  marking  or  labeling 
which  is  false  or  misleading,  or  in  any 
container  of  a  misleading  form  or  size, 
but  established  trade  names  and  other 
marking  and  labeling  and  containers 
which  are  not  false  or  misleading  and 
which  are  approved  by  the  Secretary  are 
permitted."  The  PPIA  contains  similar 
language  in  section  8(c)  (21  U.S.C. 
457(c)). 

Under  the  latter  provisions,  the 
Secretary  of  Agriculture  or  his  or  her 
representative  has  the  responsibility  to 
approve  all  labels  or  other  labeUng  to  be 
used  on  Federally  inspected  and 
imported  products  prior  to  the 
distribution  of  such  products  from 
establishments  that  distribute  such 
products  in  interstate  or  foreign 
commerce.  Without  approved  labeling, 
products  may  not  be  sold  or  offered  for 
sale  or  otherwise  distributed  in 
commerce.  The  term  "labeling",  as 
defined  in  section  l(p)  of  the  FMIA  and 
section  4(s)  of  the  PPIA  (21  U.S.C. 
601(p)  and  453(s),  respectively),  means 
all  labels  and  other  written,  printed,  or 
graphic  matter  (1)  upon  any  article  or 
any  of  its  containers  or  wrappers,  or  (2) 
accompanying  such  article. 

The  aforementioned  provisions  also 
apply  to  establishments  that  operate 
solely  within  designated  States.  A  State 
IS  designated  if  it  does  not  have  or  is  not 
effectively  enforcing  with  respect  to 
establishments  within  its  jurisdiction  at 
which  livestock  or  poultry  are 
slaughtered,  or  their  carcasses,  or 
products  thereof,  are  prepared  for  use  as 
human  food  solely  for  distribution 
within  such  State,  requirements  at  least 
equal  to  Utles  I  and  IV  of  the  FMIA  and 
specified  sections  of  the  PPIA  as 
applicable.  Once  a  State  is  designated, 
the  inspection  requirements  of  the 
FMIA  and  PPIA  apply  to  establishments 
that  slaughter  livestock  and  poultry 
and/or  prepare  or  process  meat  and/or 
poultry  products  therefrom,  solely  for 
distribution  within  the  State. 

Section  l(m)(8)  of  the  FMIA  (21 
use.  601(m){8))  and  section  4(r)(8)  of 
the  PPIA  (21  U.S.C.  453(g)(8))  provide 
that  any  carcass,  part  thereof,  meat  or 
meat  food  product  or  any  poultry 
product  is  adulterated  "  •  •  *  if  any 
valuable  constituent  has  been  in  whole 


or  in  part  omitted  or  abstracted 
therefrom;  or  if  any  substance  has  been 
substituted,  wholly  or  in  part  therefor; 
or  if  damage  or  inferiority  has  been 
concealed  in  any  manner;  or  if  any 
substance  has  been  added  thereto  or 
mixed  or  packed  therewith  so  as  to 
increase  iu  bulk  or  wei^t,  or  reduce  its 
quality  or  strength,  or  make  It  appear 
better  or  of  greater  value  than  it 
is  *  •  *."  Furthermore,  section  l{n)(l) 
of  the  FMIA  (21  U.S.C.  601(n)(l))  and 
secUon  4(h)(1)  of  the  PPIA  (21  U.S.C. 
453(h)(1))  prescribe  that  any  carcass, 
part  thereof,  meat  or  meat  food  product 
or  poultry  product  is  considered 
misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular. 
In  order  to  prevent  product 
adulteration  and  misbranding,  the  FMIA 
and  PPIA  further  authorize  the  Secretary 
to  prescribe,  whenever  he  or  she 
determines  such  action  is  necessary  for 
the  protection  of  the  public.  (1)  the 
styles  and  sizes  of  type  to  be  used  with 
respect  to  material  required  to  be 
incorporated  in  labeling  to  avoid  false  or 
misleading  labeling,  and  (2)  definitions 
and  standards  of  identity  or 
composition  for  meat  and  poultry 
products  (section  7(c)  of  the  FMIA.  21 
U.S.C.  607(c).  and  section  8(b)  of  the 
PPIA.  21  U.S.C.  457(b)). 

Current  Regulations 

The  labeling  provisions  of  the  meat 
and  poultry  products  inspection 
regulations  specify  the  required  features 
of  meat  and  poultry  product  labels  for 
immediate  containers  of  domestic 
product  (9  CFR  part  317  and  9  CFR  part 
381,  subpart  N)  and  for  imported 
product  (9  CFR  part  327  and  9  CFR  part 
381,  subpart  T).  These  include:  (1)  The 
standardized,  common  or  usual,  or 
descriptive  name  of  the  product;  (2)  an 
ingredients  statement  containing  the 
common  or  usual  name  of  each 
ingredient  listed  in  descending  order  of 
predominance;  (3)  the  name  and  place 
of  business  of  the  manufacturer,  packer, 
or  distributor;  (4)  an  accurate  statement' 
of  the  net  quantity  of  contents;  (5)  the 
inspection  legend;  and  (6)  special 
handling  instructions  if  product  is 
perishable;  i.e..  "Keep  Frozen"  and 
"Keep  Refrigerated."  These  essential 
labeling  features  must  be  prominently 
and  informatively  displayed  on  the 
principal  display  panel  or  the 
inf^fmation  panel  of  the  product  label. 

The  regulations  contain  other 
provisions  to  ensure  that  no  statement, 
word,  picture,  design,  or  device  which 
is  false  or  misleading  in  any  particular 
or  conveys  any  false  impression  or  gives 
any  false  indication  of  origin,  identity, 
or  quality,  shall  appear  in  any  marking 
or  other  labeling  (9  CFR  317.8  and 


381.129).  For  example,  for  meat 
products  terms  having  geographic 
simificance  with  reference  to  a  locality 
other  than  that  in  which  the  product  is 
prepared  may  appear  on  the  label  only 
when  qualified  by  the  word  "style", 
"tyj>e",  or  "brand",  as  the  case  may  be. 
and  accompanied  with  a  prominent 
qualifying  statement  identifying  the 
country.  State,  territory,  or  locality  in 
which  the  product  is  prepared  (9  CFR 
317.8(b)(1)).  Further,  coverings  for  meat 
or  meat  products  shall  not  be  of  such 
color,  design,  or  lynd  as  to  be 
misleading  with  respect  to  color, 
quality,  or  kind  of  product  (9  CFR 
317.80)1(5)). 

Any  marking  or  labeling  which  is 
determined  to  be  false  or  misleading 
within  the  meaning  of  the  FMIA  or  the 
PPIA  and  the  regulations  promulgated 
thereunder  causes  the  article  to  which  it 
relates  to  be  misbranded,  and,  pursuant 
to  the  authority  contained  in  section 
7(e)  of  the  FMIA  (21  U.S.C.  607(e))  and 
section  8(d)  of  the  PPIA  (21  U.S.C. 
457(d)),  and  §§  335.12  and  381.233  of 
the  Federal  meat  and  poultry  products 
inspection  regulations  (9  CFR  335.12 
and  381.233),  the  Administrator,  FSIS, 
may  withhold  the  use  of  such  marking 
or  labeling. 

In  addition  to  providing  substantive 
labeling  requirements,  the  Federal  meat 
and  poultry  products  inspection 
regulations  provide  specific  information 
regarding  permitted  and  nonpermitted 
uses  of  various  substances  (9  CFR  part 
318  and  part  381,  subpart  0).  These 
provisions  prohibit  the  use  of  any  food 
additive,  color  additive,  pesticide 
chemical,  or  other  added  poisonous  or 
deleterious  substance,  or  any  other 
substance  in  or  on  meat  and  poultry 
products  that  would  cause  such  articles 
to  be  adulterated  or  misbranded  within 
the  meaning  of  the  FMIA  and  PPIA. 
These  provisions  are  designed  to  ensure, 
among  other  things,  that  ingredients 
aimed  at  improving  physical  qualities  of 
a  product,  such  as  flavor,  color,  and 
shelf-life,  meet  a  specific  justifiable 
need  in  the  product  and  do  not  promote 
deception  as  to  product  freshness, 
quality,  weight,  or  size,  or  otherwise 
cause  the  product  to  be  adulterated  or 
misbranded. 

The  Federal  meat  and  poultry 
products  inspection  regulations  also 
prescribe  definitions  and  standards  of 
identity  or  composition  for  certain  meat 
and  poultry  products  (9  CFR  part  319 
and  part  381,  subpart  P).  Standards  of 
composition  identify  the  minimum 
amount  of  meat  and/or  poultry  required 
in  a  product's  recipe.  For  example,  the 
standard  of  composition  for  "Chicken  a 
la  King"  requires  that,  if  a  product  bears 
this  name  on  its  label,  at  least  20 
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percent  cooked  deboned  poultry  meat 
must  be  used  in  the  recipe  (9  CFR 
381.167). 

Standards  of  identity  set  specific 
product  requirements  for  a  product's 
makeup.  These  standards  often  specify 
(1)  the  kind  and  minimum  amount  of 
meat  and/or  poultry;  (2)  the  maximum 
amount  of  nonmeat  ingredients,  such  as 
fat  or  moisture;  and  (3)  any  other 
ingredients  allowed  or  expected  in  the 
final  product. 

Meat  and  poultry  product  standards 
provide  a  simple  ana  direct  means  by 
which  consumers  can  learn  what  to 
expect  from  a  product  if  it  is  labeled 
with  8  particular  name.  Thus,  these 
requirements  help  to  ensure  that 
consaimers'  expectations  are  met. 

Current  Prior  Label  Approval  System 

In  order  to  assure  that  meat  and 
poultry  products  comply  with  the  FMIA 
end  PPIA  and  the  regulations 
promulgated  thereunder,  FSIS  conducts 
a  prior  approval  program  for  labels  and 
other  labeling  as  specified  in  9  CFR 
317.4,  317.5,  327.14,  327.15.  381.132. 
381.134,  and  381.205  to  be  used  on 
federally  inspected  meat  and  poultry 
products  and  imported  products.  This 
program  is  administered  by  the  Food 
LabeUng  Division  (FLD).  Regulatory 
Programs,  FSIS.  in  Washington,  DC. 

To  obtain  labeling  approval,  domestic 
meat  and  poultry  processors  and 
certified  foreign  establishments,  or  their 
representatives,  must  submit  final  labels 
and  other  final  labeling,  except  under 
certain  conditions.  Meat  and  poultry 
processors  and  certified  foreign  meat 
establishments  may  submit  sketch 
labeling  (a  printer's  proof  or  other 
version  which  clearly  shows  all 
required  labeling  features,  size,  location, 
and  indication  of  final  color), 
accompanied  by  FSIS  Form  7234, 
"Application  for  Approval  of  Labels, 
Marking  or  Device,"  to  FIX)  for  review. 
Certified  foreign  poultry  establishments 
are  required  to  submit  sketch  and 
finished  (final)  labels  of  immediate 
containers  for  review  and  approval.  The 
labeling  application  and  sketch  or  final 
printed  labeling  to  be  used  on  domestic 
meat  and  poultry  products  and  on 
imported  meat  products  must  be 
submitted  to  FLD  in  triplicate.  Certified 
foreign  poultry  establishments  must 
submit  two  copies  of  sketch  and  four 
copies  of  final  labels  to  FLD.  In  addition 
to  the  required  information,  any  special 
claims  the  processor  intends  to  make 
(e.g..  quality  claims  or  nutrient  content 
claims)  must  also  be  included  on  the 
labeling.  The  labeling  application  must 
contain  the  processing  procedures  and 
handling  information,  including  the 
following  as  indicated  on  the  form: 


1.  Product  name;  i.e..  the 
standardized,  common  or  usual,  or 
descriptive  name  of  the  product; 

2.  Formulation  information;  i.e., 
listing  by  percentage  or  actual  amount 
of  ingredients  in  descending  order  of 
predominance,  and  method  of 
preparation; 

3.  Firm  name  and  address; 

4.  How  the  labeling  is  to  be  used;  i.e., 
consumer  size,  institutional  capacity,  or 
shipping  container; 

5.  Size  and  type  of  container,  such  as 
wrapper,  casing,  or  carton;  and 

6.  Size  of  the  principal  display  panel. 
All  such  information  is  reviewed  by  an 
FSIS  label  review  specialist  who  is 
responsible  for  assuring  that  the  labeling 
complies  writh  all  Federal  regulations 
and  labeling  policies. 

In  1983.  the  Agency  promulgated 
regulations  which  granted  limited 
labeling  approval  authority  to  the 
inspector-in-charge  (DC)  of  official 
establishments  and  established  limited 
types  of  generically  approved  labeling 
for  official  estabUshments  (48  FR 
11410).  This  rulemaking  did  not 
establish  analogous  provisions  for 
certified  foreign  estaDlishments.  This 
rulemaking  was  intended  to  reduce  the 
number  of  labels  and  other  labeling 
reviewed  and  processed  by  FLD,  thereby 
improving  the  efficiency  of  the  labeling 
approval  system  by  expediting  the 
process  for  specific  types  of  labeling  and 
reducing  the  paperwork  burden  on 
official  establishments.  As  a  result  of 
these  regulations,  the  DC  has  authority 
(9  CFR  317.4(e)  and  381.132(c))  to 
approve  the  following  types  of  labeling 
provided  certain  requirements  are 
satisfied: 

1.  Final  labeling  of  labeling  already 
approved  in  sketch  or  proof  form  by 
Fib  and  the  final  labeling  is  prepared 
without  modification  or  with  only 
minor  modification  as  follows: 

a.  Brand  name  changes,  provided 
there  are  no  design  changes,  the  brand 
name  does  not  use  a  term  that  connotes 

Suality  or  other  product  characteristics, 
le  brand  name  has  no  geographic 
significance  and  the  brand  name  does 
not  affect  the  name  of  the  product; 

b.  The  deletion  of  the  word  "new"  on 
new  product  labeling; 

c.  'The  addition,  deletion,  or 
amendment  of  handling  instructions, 
provided  that  the  change  is  consistent 
with  §317.2  or  §381.125; 

d.  Changes  reflecting  a  change  in  the 
quantity  of  an  ingredient  shown  in  the 
formula  without  a  change  in  the  order 
of  predominance  shown  on  the  label, 
provided  the  change  in  quantity  of 
ingredients  complies  with  any 
minimum  or  maximum  limits  for  the 


use  of  such  ingredients  prescribed  in 
parts  318  and  319  or  §  381.147; 

e.  Changes  in  the  color  of  the  labeling, 
provided  that  the  DC  is  satisfied  that 
sufficient  contrast  and  legibility  remain; 

f.  A  change  in  the  product  vignette, 
provided  the  change  does  not  affect 
mandatory  labeling  information;  or 

g.  The  addition,  deletion,  or 
substitution  of  the  official  USDA  grade 
shield  on  labeling  for  poultry  products; 

2.  Labeling  for  single-ingrement 
products  (such  as  beef  steaks,  or  lamb 
chops,  or  chicken  or  turkey  thighs) 
which  do  not  contain  quality  claims 
(such  as  "blue  ribbon"  or  "choice"), 
negative  claims  (such  as  "no  sugar 
added"),  geographical  claims, 
nutritional  claims,  guarantees,  or  foreign 
language; 

3.  Labeling  for  containers  of  meat  and 
meat  food  products  and  poultry 
products  sold  under  contract 
specifications  to  Federal  Government 
agencies,  when  such  product  is  not 
offered  for  sale  to  the  general  pubUc, 
provided  the  contract  specifications 
include  specific  requirements  with 
respect  to  labeling,  and  are  made 
available  to  the  nC; 

4.  Labeling  for  shipping  containers 
which  contain  fully  labeled  immediate 
containers,  provided  such  labeling  for 
poultry  products  comply  with 
§381.127; 

5.  Labeling  for  products  not  intended 
for  human  food,  provided  they  comply 
with  part  325  and  §381. 152(c).  and 
labels  for  poultry  heads  and  feet  for 
export  for  processing  as  human  food  if 
they  comply  with  §  381.190(b); 

b.  Inspection  legends,  which  comply 
with  parts  312  and  316  and  with  subpart 
M  of  part  381; 

7.  Meat  carcass  ink  brands,  and  meat 
food  product  ink  and  burning  brands, 
which  comply  with  parts  312  and  316; 
and 

8.  Inserts,  tags,  hners.  pasters,  and 
like  devices  containing  printed  or 
graphic  matter  and  for  use  on,  or  to  be 
placed  within  containers,  and  coverings 
of  products,  provided  such  devices 
contain  no  reference  to  product  and  bear 
no  misleading  feature. 

The  regulations  also  specify  Umited 
types  of  generically  approved  labeling; 
that  is,  certain  modified  labeling 
authorized  for  use  by  the  establishment 
without  submission  for  approval  to 
FSIS.  provided  such  labeling  was 
previously  approved  by  FLD  and  the 
labeling  shows  all  mandatory 
information  in  a  sufficiently  prominent 
manner  and  is  not  otherwise  false  or 
misleading  in  any  particular  (9  CFR 
317.5  (a)  and  (b)  and  381.134  (a)  and 
(b)).  The  nC  is  also  currently  authorized 
to  approve  these  types  of  labeling  (9 
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CFR  317.4{eM3)(i)  and  3«1.132(cK3)(i)). 
Genericallv  approved  labeling  is 
labeling  which  contains  one  or  more  of 
the  folloMring  modifications: 

1.  All  features  of  the  labeling  are 
proportionately  enlarged  or  reduced, 
provided  all  minimum  size 
requirements  specified  in  applicable 
regulations  are  met  and  the  labeling  is 
legible; 

2.  There  is  substitution  of  such 
abbreviations  as  "lb."  for  "pound",  or 
"oz."  for  "ounce",  or  the  word  "pound" 
or  "ounce"  is  substituted  for  the 
abbreviation; 

3.  A  master  or  stock  label  has  been 
approved  bom  which  the  name  and 
address  of  the  distributor  are  omitted 
and  such  name  and  address  are  appUed 
before  being  used  (in  such  case,  the 
words  "prepared  for"  or  similar 
statement  must  be  shown  together  with 
the  blank  space  reserved  for  the 
insertion  of  the  name  and  address  when 
such  labels  are  offered  for  approval); 

4.  During  holiday  seasons,  wrappers 
or  other  covers  bearing  floral  or  foliage 
designs  or  illustrations  of  rabbits, 
chicks,  fireworks,  or  other  emblematic 
holiday  designs  are  used  with  approved 
labeling  (the  use  of  such  designs  will 
not  make  necessary  the  application  of 
labeling  not  otherwise  required); 

5.  There  is  a  change  in  the  language 
or  the  arrangement  of  directions 
pertaining  to  the  opening  of  containers 
or  the  serving  of  the  product; 

6.  The  addition.  ddeUon.  or 
amendment  of  a  coupon,  a  cents-off 
statement,  cooking  instructions,  packer 
product  code  information,  or  UPC 
product  code  Information; 

7  Any  change  in  the  name  or  address 
of  the  packw.  mwiufacturer.  or 
distributor  that  appears  in  the  signature 
line; 

8.  Any  change  in  the  net  weight, 
provided  the  size  of  net  wei^t 
statement  complies  with  §  317  2  or 
§381.121  of  the  regulations; 

9.  The  addition,  deletion,  or 
amendment  of  redpe  tuggertiona  for  the 
product; 

10.  Any  change  in  punctuation; 

1 1.  Newly  assigned  or  revised 
estabUahment  numbers  for  a  particular 
establishment  for  which  use  of  the 
labeling  has  been  approved  by  FLD  or 
the  nCassigned  to  that  establishment 

12.  The  addition  or  deletion  of  open 
dating  information; 

13.  A  change  in  tha  type  of  packaging 
matenal  on  which  the  li£el  ia  prinSdb 
or  *^  — «~. 

14.  The  addition  of  safe  handling 
Uistructions  as  required  by  S  317.2  or 
3  381.125. 

Under  currant  regulations,  official 
establishments  are  not  required  to 


submit  labeling,  that  comes  within  the 
categories  of  labeling  the  DC  can 
approve,  to  the  UC  for  approval,  but 
rather  have  the  option  of  submitting  the 
labelino  to  FLD  for  approval.  Further, 
under  the  regulations,  official 
establishments  may  submit  labeling  that 
comes  within  the  generically  approved 
category,  at  their  option,  to  FSIS  for 
approval. 

currently,  official  eetabUshments  may 
submit  sketch  labeling  but  must  submit 
final  labeUng  to  FLD  for  approval, 
except  as  discussed  above.  When  the 
official  establishment  prints  final 
labeling  based  on  a  previously  approved 
sketch,  the  final  labeling,  along  with  a 
labeling  apphcation,  must  still  be 
processed  and  approved  by  either  the 
nC  or  FLD,  depending  on  the 
modification  made  to  the  final  labelmg 
Although  the  UC  has  the  authority  to 
approve  some  of  these  final  labeUng,  it 
is  not  mandatory  and.  consequently, 
many  official  establishments  have 
continued  to  submit  them  to  FLD  for 
approval. 

The  Agency  believed  that  the  1983 
provisions  would  decrease  the  number 
of  labels  and  other  labeling  submitted  to 
FLD,  and  reduce  the  industry's  burdoi 
by  eliminating  the  need  for  FSIS 
approval  of  labeling  mth  certain 
modifications.  However,  these 

Provisions  have  not  alleviated  the 
urden  on  industry,  nor  have  they 
sicnificanUy  reduced  the  number  of 
labels  and  other  labeling  being 
submlttBd  to  FLD.  During  the 
development  of  the  1983  rule.  FSK 
estimated  the  number  of  labels  and 
other  labeling  reviewed  by  FLD  at 
approximately  130.000.  During  fiscal 
year  1991.  FLD  processed 
approximately  210.000  labels— 87,500 
final  labels  and  60,000  sketch  labeU 
were  reviewed  and  approved,  20,000 
labels  were  reviewed  but  not  approved, 
and  about  43.000  DC-approved  labels 
were  received  for  auditing.  No  records 
are  maintained  on  numbere  of 
temporary  approvals,  generically 
approved  labels,  or  labeling  inserts. 

The  continuing  increase  in  the 
numbers  of  labels  and  other  labeling 
submitted  to  FLD  and  limited  Agency 
resources  led  to  an  Agency  assessment 
of  the  prior  label  approval  system  in 
1990.  In  exploring  options  for  an 
improved  labeling  approval  system,  the 
Agency  decided  to  institute  a  plan  to 
automata  the  labeling  review  process 
and  to  revise  internal  procedures 


Modemtzing  the  Labeliag  Approval 
System 

FSIS  plans  to  modemiaa  its  procedure 
for  labeling  approval  by  implementing  a 
new  system  to  be  called  the  Label 


Analysis.  Tracking,  and  Information 
System  (LATIS).  This  system  will 
include  information  on  policy,  rules, 
technical  references,  nutrition 
information,  and  previously  submitted 
applications.  FSIS  labeling  review 
specialists  will  be  able  to  apply  the 
information  to  analyze  the  components 
of  a  proDosed  label  and  other  labeling 
and  to  electronically  route  the  labeling 
through  the  necessary  steps  towards 
approval. 

The  purpose  of  LATIS.  which  will  be 
phased  into  operation  over  several 
years,  will  be  to  improve  the  efficiency, 
uniformity,  and  accuracy  of  the  labeling 
review  procedure.  The  new  labeling 
review  procedures  will  replace  the 
current  manual  system  that  evolved  to 
meet  the  needs  of  a  simpler,  smaller 
food  industry.  Internal  assessments  and 
a  report  by  the  USDA  Inspector  General 
in  1990  recommended  changes  in  the 
cnirrent  labeling  approval  system  to 
improve  efficiency  and  to  address 
projected  increases  in  both  volume  and 
complexity  of  labeling  applications. 
FSIS  believes  that  an  automated  labeling 
review  procedure  is  necessary  to  keep 
pace  with  advancing  technology, 
changing  omsumer  expectations,  and 
emerging  health  concerns. 
As  the  first  step.  FSIS  is 
implementing  a  label  tracking  system, 
electronic  access  to  technical  references, 
and  calculation  assistance  for  evaluating 
nutrition  information  on  labels.  In 
addition,  the  Agency  is  designing  a  new 
application  form  that  will  allow 
electronic  data  entry  and  automatic 
calculations  of  restricted  ingredients 
allowancea.  The  automated  system  will 
provide  FSIS  label  reviewers  with  the 
capability  of  electronic  analysis, 
tracking,  and  information  retrieval. 

Discussion  of  Comments 

On  March  25. 1992.  FSIS  pubUshed 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  (57  FR 1Q300)  on 
the  Agency's  prior  labeling  approval 
system.  The  ANPR  presented  the 
following  two  options  for  making 
additional  changes  to  the  current  prior 
label  approval  system:  (1)  Revise  the 
current  system  by  significantly  reducing 
the  scope  of  review,  through  expanding 
the  categories  of  generically  approved 
labeling  and  replace  the  current  general 
ret^ment  of  FSIS  approval  of  sketch 
and  final  labeUng  with  one  for  sketch 
labeling  only;  and  (2)  replace  the 
cuireot  system  with  a  system  in  which 
all  labehng  would  be  generically 
approved  and  used  without  prior 
submission  to  FSIS. 

FSIS  sought  comments  on  these  two 
options  and  welcomed  comments  on 
other  options.  FSIS  also  sought 
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comments  on  the  role  of  the  nC  with 
regard  to  review  or  enforcement  of 
labeling,  and  on  whether  generic 
approval  should  be  provided  for 
labeling  that  includes  geographical, 
quality,  health,  nutrient  content,  or 
negative  claims,  or  guarantees. 

FSIS  received  110  comments  in 
response  to  the  ANPR.  Sixty-one 
comments  were  submitted  by  meat  and 
poultry  manufacturers,  while  18  were 
received  from  consumers,  9  from  trade 
associations,  2  from  food  retailers,  7 
from  professional  organizations,  9  from 
label  expediters,  2  from  food  service 
organizations,  1  from  a  Federal 
employee,  and  1  from  an  importer/ 
exporter. 

The  majority  of  the  commenters 
agreed  that  expanding  the  generic 
categories  and  approving  sketch  labeling 
was  the  preferable  system  to  adopt 
(option  1).  The  comments  favoring  this 
option  raised  several  other  issues  in 
support  of  the  option.  Several 
commenters  supported  an  all  generic 
approval  system  (option  2).  Only  one 
commenter  addressed  the  issue 
regarding  generic  approval  for  labeling 
that  included  claims.  One  consumer 
group  stated  that  generically  approved 
labeling  with  claims  shoulcl  be  subject 
to  prior  approval.  Other  issues  raised  by 
the  commenters  and  the  Agency's 
response  to  each  issue  are  as  follows: 

1.  Sketch  Approval  and  Voluntary 
Final  Approval 

Most  commenters  strongly  agreed  that 
submission  of  sketches  for  approval 
should  replace  the  general  requirement 
that  final  labeling  be  submitted  for 
cunent  approval  and  offered  various 
modifications  to  this  type  of  revision 
consistent  in  part  with  Option  1  in  the 
AlJJPR.  These  modifications  were  to 
have  all  sketches  approved  by  FLD  and 
to  include  voluntary  final  approvals  as 
part  of  the  approval  system.  One 
commenter,  however,  suggested  that 
sketch  approval  by  FLD  be  optional. 
Over  50  percent  of  the  comments  in 
support  of  sketch  approval  also 
supported  FLD's  approving  final 
labeling  if  submitted  to  it  on  a  voluntary 
basis.  Commenters  believed  that  offering 
voluntary  approval  of  final  labeling 
would  provide  additional  assurance  that 
the  labeling  met  all  regulatory 
requirements. 

FSIS  is  proposing  a  system  of 
submission  of  sketch  labeling  to  FLD, 
for  approval,  except  for  certain 
categories  of  generically  approved 
labeling,  with  no  requirement  or 
allowance  for  submission  of  final 
labeling  to  FLD  or  the  field  for  approval, 
except  for  temporary  approved  labeling 
(see  proposed  §§  317.4(g),  381.132(g)). 


FSIS  believes  it  is  an  unnecessary 
burden  on  industry  and  FSIS  to  require 
the  submission  of  final  labeling  when 
the  sketch  has  been  previously 
approved.  The  Agency  beUeves  certain 
types  of  modifications  to  sketch  labeling 
can  be  made  by  official  establishments 
and  certified  foreign  estabhshments  and 
need  not  be  required  to  be  submitted  for 
review. 

In  addition,  one  commenter  suggested 
that  FSIS  require  sketch  approval  for 
products  with  a  standard  of  identity  or 
composition  rather  than  including  this 
category  under  generic  labeling.  The 
Agency  beUeves  that  approval  of 
sketches  for  standardized  product 
labeling  is  unnecessary  because  such 
labeling  would  pose  Uttle,  if  any,  risk  of 
misbranding  since  the  regulatory 
standards  specify  the  product  name  to 
be  used  on  the  labeling  and  the 
permitted  ingredients. 

2.  Generic  Approvals 

Although  the  majority  of  commenters 
strongly  supported  option  1,  which 
expands  the  category  of  generically 
approved  labeling,  several  of  those 
commenters  believed  that  the 
generically  approved  category  should  be 
expanded  even  further.  One  commenter 
suggested  that  generic  approvals  be 
expanded  to  include  sketch  approval. 

The  Flavor  and  Extract  Manufacturers 
Association  supported  option  2  as  it 
applied  to  flavors.  Flavors  which  are 
amenable  to  the  Acts  are  subject  to  Prior 
Label  Approval.  FSIS  has  found  these 
labels  to  be  complex  labels  that  require 
a  high  level  of  technical  review.  This  is 
to  assure  that  all  reactions  and  resulting 
proteinaceous  materials  are  properly 
identified  in  the  ingredient  statement. 
FSIS's  regulations  do  not  provide 
labeling  instructions  on  these  types  of 
products.  For  this  reason,  FSIS  believes 
this  labeling  should  be  subject  to  prior 
approval. 

The  commenter  also  requested 
elimination  of  FSIS's  review  of  flavors 
by  the  Proprietary  Mix  Committee.  This 
FSIS  committee  provides  informal 
advice  on  labeling  of  nonamenable 
flavoring  and  batter  and  breading  mixes, 
which  is  a  voluntary  service.  FSIS 
believes  the  issue  of  eliminating  the 
review  by  the  Proprietary  Mix 
Committee  falls  outside  the  scope  of  this 
rulemaking;  therefore,  the  Agency  will 
not  address  it  in  this  rule. 

While  FSIS  acknowledges  that  certain 
portions  of  the  industry  desire  to  further 
expand  the  category  of  generically 
approved  labeling,  the  Agency  is 
reluctant  to  expand  the  category  any 
further  until  it  can  demonstrate  that  this 
labeling  procedure  will  continue  to 


provide  the  pubUc  with  labeling  that  is 
accurate  ana  not  misleading. 

3.  Temporary  Approval 

Over  25  percent  of  the  comments 
raised  the  issue  of  temporary  approvals. 
The  absence  of  a  discussion  in  the 
ANPR  led  readers  to  believe  that  there 
may  not  be  any  provision  for  temporary 
approvals.  Although  FSIS  is  proposing 
that  it  would  not  require  approval  of 
final  labeling,  the  Agency  would 
continue  to  receive  requests  from 
estabhshments  for  temporary  use  of  a 
final  label  for  a  period  not  to  exceed  180 
days,  unless  approved  beyond  180  days, 
as  further  discussed  under  the 
"Proposed  Rule"  section  of  this 
document. 

4.  Approval  of  Labels  for  Imported 
Products 

Over  10  percent  of  the  commenters 
suggested  that  a  revised  labeling 
approval  system  provide  sketch  and 
final  approval  for  foreign  labels  or 
labeling.  FSIS  believes  these  comments 
were  referring  to  imported  products. 
The  Federal  meat  and  poultry  products 
inspection  regulations  identify  those 
foreign  countries  which  maintain  meat 
and  poultry  inspection  systems  at  least 
equal  to  the  inspection  systems  of  the 
United  States,  and  which  have  been 
determined  by  FSIS  to  be  eligible  for 
importation  of  meat  and  poultry 
products  into  the  United  States  (9  CFR 
327.2  and  381.196).  Only  those 
establishments  located  in  an  approved 
foreign  country  and  certified,  as 
complying  with  "at  least  equal  to" 
requirements,  to  FSIS  by  a  responsible 
official  of  the  approve^  foreign  meat  or 
poultry  inspection  system  are  eligible  to 
have  their  meat  or  poultry  products 
imported  into  the  United  States. 
Labeling  for  such  products  entering  this 
country  must  meet  to  all  USDA 
requirements.  Therefore,  FSIS  believes 
all  labeling  for  imported  products 
should  be  under  the  same  labeling 
review  and  approval  process  as 
administered  for  domestic  products. 

5.  Role  of  the  nC 

Conunenters  had  varying  opinions  on 
the  role  of  the  DC.  The  majority  of 
commenters  responding  to  this  issue 
recoounended  that  the  nC  not  have  the 
authority  to  approve  or  disapprove 
labels  or  labeling  and  be  prohibited 
from  holding  the  shipment  of  product 
based  on  labeling  issues  unless  there  is 
a  health  and  safety  question. 

This  proposal  would  alleviate  the 
burden  of  labeling  approval  from  the  nC 
inspection  activities.  FSIS  believes  that 
product  should  be  withheld  from 
distribution  in  interstate  or  foreign 
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commerce  <»  within  "deeignated  Sutee' 

if  the  labeling  is  misbranded  or  may 
present  a  health,  safety,  or  dietary 
concern  to  the  consumer. 

SecUon  7(e)  of  the  FML\  (21  U.S.C. 
607(e))  and  section  8(d)  of  the  PPIA  (21 
U.S.C.  457(d))  provide  the  Secretary 
with  the  authority  to  withhold  the  use 
of  any  marking,  labeling,  or  container  in 
use  or  proposed  for  use  with  respect  to 
any  article  subject  to  the  Acts  if  there  is 
reason  to  believe  that  the  marking  or 
labeling  or  size  or  form  of  the  container 
is  false  or  misleading  in  any  particular. 
This  is  further  prescribed  in  §§  335  12 
and  381.233  of  the  Federal  meat  and 
poultry  inspection  regulations  (9  CFR 
335.12  and  381.233). 

Several  other  commenters  thought 
that  the  DC  should  approve  all  labeling 
that  is  not  approved  in  Washington. 
Still  other  commenters  contended  that 
the  IIC's  role  should  be  increased  to 
include  more  minor  label  changes  and 
temporary  approvals.  In  an  effort  to 
reduce  the  burden  placed  on  FSIS 
inspectors.  FSIS  is  proposing  to  expand 
the  generic  labeling  categories,  thereby 
allowing  more  time  for  inspectors  to 
perform  other  inspection  duties.  The 
nc.  however,  would  retain  the  authority 
to  approve  meat  carcass  ink  brands  and 
meat  food  product  ink  and  burning 
brands. 

6.  Labeling  Appeals  I^rocess 

Ten  comments  addressed  the  issue  of 
establishing  a  process  for  labeling 
appeals  when  an  inspector  withholds 
the  use  of  a  labeling  when  there  is 
reason  to  beUeve  that  it  is  false  or 
misleading.  However,  none  was  specific 
as  to  how  the  process  should  be  set  up 

Under  9  CFR  306.5.  327.24.  381.35. 
and  381.202(d).  appeels  may  be  made 
on  any  decision  made  by  an  inspector, 
nc.  or  other  Program  employee,  except 
for  the  denial  of  a  labeling  application 
by  the  inspector  or  the  DC  Since  the 
proposed  rule  would  eliminate  the  UCs 
authority  to  approve  labeling 
applications,  the  exception  to  the 
appeals  procedure  would  be  removed 

Furthermore.  9  CFR  335.12  and 
381.233  provide  that  when  the 
Administrator  determines  that  any 
marking  or  labeling  or  size  or  form  of 
any  container  in  use  or  proposed  for  use 
with  respect  to  any  meat  or  poultry 
product  is  false  or  misleading  in  any 
particular,  he  shall  notify,  in  writing, 
the  person,  firm,  ca  corporation  using  or 
proposing  to  use  such  marking,  labeling, 
or  container  that  such  use  shall  be 
withheld  unless  the  marking,  labeling, 
or  container  is  modified  in  such  a 
manner  as  the  Administrator  may 
prescribe  so  that  it  would  not  be  feJse 
or  misleading.  The  person,  firm,  or 


corporation  is  provided  an  opportiuiity 
to  respond  to  the  Administrator's 
notification  and  a  right  to  request  a 
hearing  regarding  the  merits  or  validity 
of  the  withhold!^  action. 

7.  Maintain  Current  System 

Commenters  suggested  as  an  option 
for  consideration  that  the  current  prior 
labeling  approval  system  be  maintained. 
FSIS  believes  that  the  current  prior 
approval  system  involves  several 
hindrances  to  economic  growth. 
Producers  of  meat  and  poultry  products 
face  direct  labeling  application  costs.  In 
addition,  delays  in  the  application 
process  slow  marketplace  introduction 
of  new  products,  imposing  added  costs 
on  manufacturers.  Therefore.  FSIS  is 
proposmg  changes  to  the  current  prior 
labeling  approval  system. 

8.  Preemption 

One  commenter  raised  the  concern 
regarding  generic  approvals 
jeopardizing  Federal  preemption 
provisions.  FSIS  has  addressed  that 
comment  under  the  discussion  of 
Executive  Order  12778  of  this  proposed 
rule. 

9.  Other  Issues 

FSIS  received  several  comments  on 
other  issues,  such  as  face-to-face 
labeling  presentations  with  label 
reviewers,  and  changing  the  approval 
authority  to  a  review  function  with 
increased  enforcement  activity.  The 
scope  of  this  rulemaking  encompasses 
only  the  types  of  labeUng  submitted  to 
FLD  for  approval  and  those  authorized 
to  be  generically  approved.  FSIS 
believes  that  issues,  such  as  face-to-face 
labeling  presentations,  are  outside  the 
scope  of  this  rulemaking,  and.  thus,  is 
not  considering  such  comments  at  this 
time. 

Proposed  Rule 

This  proposed  rule  would  require 
official  establishments  and 
establishments  certified  by  responsible 
officials  of  foreign  inspection  systems  to 
submit  only  sketch  labeling  in  those 
instances  where  labeUng  is  required  to 
be  submitted  to  FLD  for  approval.  FSIS 
is  proposing  to  limit  the  types  of 
labeling  submitted  for  review  and 
approval  for  domestic  «id  imported 
products  and  to  revise  9  CFR  317  4 
317.5.381.132.381.133.327.14. 
381.205.  and  381.206.  No  final  labeUng 
would  be  approved  by  FLD.  except  for 
temporary  labeling  approvals.  This 
proposal  would  define  a  sketch  label  as 
a  printer's  proof  or  equivalent  which 
clearly  shows  all  labeling  features  (as  set 
forth  in  9  CFR  317.2  and  381,  subpart 
N).  size,  location,  and  indication  of  final 


color,  and  is  no  larger  than  8  V2xi4 
inches.  This  proposed  size  requirement 
is  a  result  of  the  Agency's  efforts  to 
automate  the  review  process  and  to  use 
scanning  technology  to  record  certain 
information  from  the  label  application. 
A  parent  company  for  a  corporation 
need  only  submit  one  labeling 
application  for  a  product  produced  in 
other  establishments  which  are  owned 
by  the  corporation,  since  this  would 
reduce  the  burdens  on  the  industry  and 
the  Agency  in  submitting  and  revising 
such  applications  without  posing  any 
apparent  risk  of  misbranding.  Once  a  " 
sketch  is  approved,  the  establishment 
would  have  the  authority  to  print  a  final 
copy  and  use  the  labeHng  without  my 
any  further  authorization  from  the 
Agency. 

Estaohshments  would  still  be 
required  to  assure  that  the  labeling  is 
not  false  or  misleading  in  any  particular. 
If  an  establishment  chooses  to  modify 
an  approved  sketch  label,  the 
establishment  would  be  authorized  to 
use  the  final  label  if  such  labeling 
complies  with  the  requirements 
proposed  in  9  CFR  317.5.  327.14 
381.133.  and  381.205.  If  the  labeling  is 
not  in  accord  with  these  proposed 
provisions,  the  labeling  would  be 
required  to  be  submitted  as  a  sketch  for 
approval  by  FLD. 

Final  labeling  would  be  used  with  no 
further  authorization  fi-om  FSIS.  Since 
the  labeling  would  have  been  previously 
approved  by  FSIS  in  the  sketch  form, 
the  Agency  believes  that  there  would  be 
little,  if  any.  risk  of  misbranding. 

The  Agency  is  proposing  to  revise  the 
lie  and  generic  approval  authorities 
prescribed  in  §§  317.4(e).  317.5. 
381.132(c).  and  381.134  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  (9  CFR  317.4(e).  317  5 
381.132(c).  and  381.134).  This  action 
would  alleviate  the  burden  of  labeling 
approval  fitim  the  TIC  inspection 
activities.  The  DC  would  retain  the 
authority  to  approve  meat  carcass  ink 
brands  and  meat  food  product  ink  and 
burning  brands.  All  other  provisions  of 
9  CFR  317.4(e)  and  317.5  and  of  9  CFR 
381.132(c)  and  381.134  would  be 
combined  to  permit  establishments  to 
use  final  labeling  for  products  in  certain 
circumstances  without  the  submission 
of  a  sketch  to  FLD  and  to  use  labeling 
for  products  for  which  a  sketch  had 
been  approved.  FSIS  would  add  to  this 
authority  a  few  other  provisions 
including  the  permitted  use  of  labeling 
for  standardized  products  prescribed  in 
part  319  and  subpart  P.  part  381,  of  the 
Federal  meat  and  poultry  inspection 
regulations  (9  CFR  part  319  and  subpart 
P.  part  381).  provided  such  labeling 
does  not  contain  special  claims,  such  as 
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quality  claims,  nutrient  content  or 
health  claims,  geographical  origin 
claims,  negative  claims,  and  guarantees, 
and  does  not  represent  a  domestic 
product  containing  a  foreign  language. 
FSIS  believes  that  prior  submission  for 
standardized  product  labeling  is 
unnecessary  because  such  labeling 
would  pose  little,  if  any.  risk  of 
misbranding  since  the  regulatory 
standards  specify  the  product  name  to 
be  used  on  the  labeling  and  the 
permitted  ingredients. 

Official  establishments  and  foreign 
establishments  certified  by  officials  of 
foreign  inspection  systems  would  be 
permitted  to  use  the  following 
generically  approved  labeling  without 
the  submission  of  sketches  for  approval 
by  FSIS: 

1.  Labeling  for  a  product  which  has  a 
standard  of  identity  or  composition  as 
speciBed  in  part  319  or  subpart  P,  part 
381,  and  which  does  not  contain  any 
special  claims,  such  as  quality  claims, 
nutrient  content  claims,  health  claims, 
negative  claims,  geographical  origin 
claims,  or  guarantees,  or  which  is  not  a 
domestic  product  labeled  with  a  foreign 
language; 

2.  Labeling  for  single-ingredient 
products  (such  as  beef  steak  or  lamb 
chops  or  chicken  legs  or  turkey  breasts) 
which  does  not  contain  special  claims, 
such  as  quality  claims,  nutrient  content 
claims,  health  claims,  negative  claims, 
geographical  origin  claims,  or 
guarantees,  or  which  is  not  a  domestic 
product  labeled  with  a  foreign  language; 

3.  Labeling  for  products  marked  "For 
Export  Only"  in  U.S.  establishments 
which  does  not  contain  any  special 
claims,  such  as  quality  claims,  nutrient 
content  claims,  health  claims,  negative 
claims,  geographical  origin  claims,  or 
guarantees; 

4.  Labeling  for  containers  of  meat  and 
meat  food  products  and  poultry 
products  sold  under  contract 
specifications  to  Federal  Goveriunent 
agencies,  when  such  product  is  not 
offered  for  sale  to  the  general  public, 
provided  the  contract  specifications 
include  specific  requirements  with 
respect  to  labeling,  and  are  made 
available  to  the  nC; 

5.  Labeling  for  shipping  containers 
which  contain  fully  labeled  immediate 
containers,  provided  such  labeling 
complies  with  §  316.13  or  §  381.127. 

6.  Labeling  for  products  not  intended 
for  human  food,  provided  they  comply 
with  part  325  or  §  381.152(c)  and 
381.193.  and  labeling  for  poultry  heads 
and  feet  for  export  for  processing  as 
human  food  if  they  comply  with 

§  381.190(b); 


7.  Inspection  legends,  which  comply 
with  parts  312  and  316  and  with  subpart 
Mof  part  381;  and 

8.  msarts,  tags,  liners,  pasters,  and 
like  devices  containing  printed  or 
graphic  matter  and  for  use  on,  or  to  be 
placed  within  containers,  and  coverings 
of  products,  provided  such  devices 
contain  no  reference  to  product  and  bear 
no  misleading  feature. 

Official  establishments  and  foreign 
establishments  certified  by  officials  of 
foreign  inspection  systems  would  also 
be  permitted  to  use  final  labeling, 
without  further  authorization  from  FSIS, 
which  was  approved  by  FSIS.  FLD.  in 
sketch  form  if  the  final  labeling  was 
prepared  vdthout  modification  or  with 
the  following  modifications: 

1.  All  features  of  the  labeling  are 
proportionately  enleirged  or  reduced, 
provided  that  all  minimum  size 
requirements  specified  in  applicable 
regulations  are  met  and  the  labeling  is 
legible; 

2.  A  substitution  of  the  abbreviation 
"lb."  for  "pound."  or  "oz."  for  "ounce," 
or  of  the  word  "pound"  for  "lb."  or 
"ounce"  for  "oz."; 

3.  A  master  or  stock  label  has  been 
approved  from  which  the  name  and 
address  of  the  distributor  are  omitted 
and  such  name  and  address  are  applied 
before  being  used  (in  such  case,  the 
words  "prepared  for"  or  similar 
statement  must  be  shown  together  with 
the  blank  space  reserved  for  the 
insertion  of  the  name  and  address  when 
such  labels  are  offered  for  approval): 

4.  During  holiday  seasons,  wrappers 
or  other  covers  beairing  floral  or  foliage 
designs  or  illustrations  of  rabbits, 
chicks,  fireworks,  or  other  emblematic 
holiday  designs  are  used  with  approved 
labeling  (the  use  of  such  designs  will 
not  make  necessary  the  apphcation  of 
labeling  not  otherwise  required); 

5.  A  change  in  the  language  or  the 
arrangement  of  directions  pertaining  to 
the  opening  of  containers  or  the  serving 
of  theproduct; 

6.  The  addition,  deletion,  or 
amendment  of  a  dated  or  imdated 
coupon,  a  cents-off  statement,  cooking 
instructions,  packer  product  code 
information,  or  UPC  product  code 
information; 

7.  Any  change  in  the  name  or  address 
of  the  packer,  manufacturer  or 
distributor  that  appears  in  the  signature 
line; 

8.  Any  change  in  the  net  weight, 
provided  the  size  of  the  net  weight 
statement  complies  with  $  317.2  or 
§381.121; 

9.  The  addition,  deletion,  or 
amendment  of  recipe  suggestions  for  the 
product; 

10.  Any  change  in  punctuation: 


11.  Newly  assigned  or  revised 
establishment  numbers  for  a  particular 
establishment  for  which  use  of  the 
labeling  has  been  approved  by  the  FLD: 

12.  Tne  addition  or  deletion  of  open 
dating  information: 

13.  A  change  in  the  type  of  packaging 
material  on  which  the  label  is  printed; 

14.  Brand  name  changes,  provided 
that  there  are  no  design  changes,  the 
brand  name  does  not  use  a  term  that 
coimotes  quality  or  other  product 
characteristics,  the  brand  name  has  no 
geographic  significance,  and  the  brand 
name  does  not  affect  the  name  of  the 
product; 

15.  The  deletion  of  the  word  "new" 
on  new  product  labeling; 

16.  The  addition,  deletion,  or 
amendment  of  special  handling 
statements,  such  as  "Keep  Refrigerated" 
or  "Keep  Frozen,"  provicled  that  the 
change  is  consistent  with  §  317.2  or 
§381.125; 

17.  The  addition  of  safe  handling 
instructions  as  required  by  §  317.2(1)  or 
§  381.125(b). 

18.  Changes  reflecting  a  change  in  the 
quantity  of  an  ingredient  shown  in  the 
formula  without  a  change  in  the  order 
of  predominance  shown  on  the  label, 
provided  the  change  in  quantity  of 
ingredients  complies  with  any 
minimum  or  maximum  limits  for  the 
use  of  such  ingredients  prescribed  in 
parts  318  and  319.  or  §  381.147  or 
subpart  P  of  part  381; 

19.  Changes  in  the  color  of  the 
labeling,  provided  that  sufficient 
contrast  and  legibility  remain; 

20.  The  addition,  oeletion,  or 
substitution  of  the  official  USDA  grade 
shield  on  labels  of  poultry  products; 

21.  A  change  in  tne  product  vignette, 
provided  the  change  does  not  a^ct 
mandatory  labeling  information  or 
misrepresent  the  content  of  the  package: 
or 

22.  A  change  in  an  establishment 
number  by  a  corporation  or  parent 
company  for  an  establishment  under  its 
ownership. 

Section  327.15  of  the  Federal  meat 
inspection  regulations  (9  CFR  327.15) 
requires  that  all  labeling  used  with 
outside  containers  of  foreign  meat 
product  must  be  approved  in 
accordance  with  part  317  of  the  Federal 
meat  inspection  regulations.  However.  9 
CFR  381.206  dealing  with  shipping 
containers  of  imported  poultry  products 
does  not  include  such  a  provision.  This 
proposal  would  amend  9  CFR  381.206 
by  adding  a  provision  to  require  that 
shipping  containers  of  imported  poultry 
products  be  approved  in  accordance 
with  subpart  N  of  part  381  of  the  poultry 
products  inspection  regulations.  This 
wotild  provide  consistency  between 
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imported  meat  products  and  imported 
poultry  products,  and  would  clarify  that 
labeling  approval  for  imported  products 
would  be  the  same  as  for  domestic 
products. 

This  proposal  would  transfer  the 
responsibihty  of  maintaining  updated 
generically  approved  labeling  records 
from  the  nC  to  the  official  establishment 
in  the  United  States  and  would  require 
establishments  certified  by  officials  of  a 
foreign  inspection  system  to  maintain 
such  records.  It  would  also  reqxiire 
establishments  to  maintain  records  of 
labeling  approved  by  FLD.  In  order  to 
monitor  compliance  of  regulatory 
labeling  requirements.  FSIS  is  proposing 
that  estabhshments  maintain  records  on 
all  labeling  used,  and  to  make  such 
records  available  to  any  authorized 
USDA  official  upon  request.  Each  record 
would  consist  of  a  copy  of  the  labeling 
and  product  fonnxdation  and  processing 
procedure.  Official  establishments 
would  no  longer  present  to  the  DC  a 
copy  of  the  generically  approved 
labeling  prior  to  its  use.  as  is  currently 
required  under  9  CFR  317.5  and 
381.134. 

Sections  306.5.  327.24.  381.35  and 
381.202(d)  of  the  meat  and  poultry 
regulations  (9  CFR  306.5,  327.24. 
381.35,  and  381.202(d))  specify  the 
appeal  procedures  to  be  followed  for 
decisions  made  by  program  employees 
or  importers.  These  sections  also  state 
that  denial  of  a  labeling  application  by 
the  nC  or  inspector  is  not  a  basis  for 
appeal  under  these  sections.  Since  the 
proposed  r\ile  would  not  maintain  the 
nC's  authority  to  approve  labeling 
applications,  there  would  no  longer  be 
a  need  to  retain  this  provision. 
Therefore,  these  provisions  would  be 
removed  from  these  sections. 

FSIS  is  proposing  to  randomly  select 
samples  of  generically  approved 
labeling  from  official  establishments 
and  establishments  certified  under  a 
foreign  inspection  system  for  checking 
compliance  with  labeling  requirements. 
If  the  Agency  would  find  that  any  such 
labeling  is  false  or  misleading  in  any 
particular,  FSIS  would  iniUate  the 
proceedings  set  forth  in  9  CFR  335.12 
and  381.233  for  domestic  and  imported 
products.  These  provisions  provide 
generally  that  the  Administrator  notify 
in  writing,  the  person,  firm,  or 
corporation  using  the  labeling  or 
proposing  to  use  the  labeling  that  such 
labeling  has  been  determined  to  be  false 
or  misleading  and  that  use  of  such 
labeUng  shall  be  withheld  unless  the 
labeling  is  corrected.  The  person,  firm, 
or  corporation  is  provided  an 
opportunity  to  respond  to  the 
Administrator's  notification  and  a  right 
to  request  a  hearing  regarding  the  merits 


or  validity  of  the  withholding  action. 
Effective  upon  service  of  the 
notification,  the  use  of  the  labeling  shall 
be  withheld,  if  the  Administrator  directs 
it  to  be  withheld  from  use.  Any  hearing 
proceedings  are  governed  by  the 
Uniform  Rules  of  Practice  at  (7  CFR 
1.130  etseq). 

Although  this  proposed  rule  woidd 
not  change  the  authority  of  temporary 
labeling  approvals  currently  specified  in 
9  CFR  317.4(d)  and  381.132(b),  the 
provisions  for  temporary  approvals  are 
proposed  at  9  CFR  317.4(g)  and 
381.132(g).  Final  labeling  deficient  in 
some  particular  may  be  granted  a 
temporary  approval  up  to  180  days, 
provided,  among  other  things,  the 
product  is  not  misrepresented,  as  set 
forth  in  these  proposed  regulations,  and 
such  an  approval  may  be  extended 
under  certain  circiunstances.  Temporary 
labeling  approval  requests  would 
continue  to  be  handled  the  same  as 
sketch  labeling  approvals  through 
submittal  of  labeling  applications  to 
FLD. 

This  proposal  would  also  remove  the 
provision  set  forth  in  §  317.4(b) 
requiring  that  paper  takeoffs  of 
hthographed  labels,  in  lieu  of  sections 
of  the  metal  containers,  be  submitted  to 
the  Agency  for  approval.  The  provision 
was  intended  to  assist  producers  of 
canned  products  when  submitting  a 
final  label.  Because  FLD  would  no 
longer  review  final  labels,  such 
provision  would  not  be  necessary. 

This  proposal  would  also  provide 
generic  approval  for  domestic  products 
marked  "For  Export  Only."  These 
products  represent  a  limited  category  of 

Products  whose  labeling  generally  will 
ave  been  previously  reviewed  and 
approved  by  FSIS. 

The  Agency  is  proposing  this  action 
to  reduce  the  regulatory  burden  placed 
on  industry  without  compromising  the 
truthftdness  and  accuracy  of  meat  and 
poultry  product  labeling,  and  to 
improve  production  efficiency  and 
quality  of  labeling  review  and  approval. 

This  proposal  would  eliminate 
duplicative  and  unnecessary 
submissions.  The  proposed  submittal  of 
only  sketch  labeling  would  result  in  a 
more  efficient  approval  process,  as  well 
as  providing  a  savings  to  the  regulated 
industry.  FSIS.  under  this  proposal, 
would  sample  generically  approved 
labeling  to  assume  the  public  is  provided 
with  labehng  that  is  accurate  and  not 
misleading.  This  proposed  rule  is  the 
first  step  in  streamlining  the  labeling 
approval  system.  An  all  generic  system 
may  be  proposed  in  the  future  if  such 
generic  approval  system  is  found  to 
assiue  accurate  and  truthful  labeling. 


List  of  Subjects 

9  CFR  Part  306 

Appeals.  Meat  inspection. 
9  CFR  Part  317 

Labeling.  Meat  inspection. 
9  CFR  Part  320 

Records.  Registration.  Reports. 

9  CFR  Part  327 

Imports.  Food  labeling.  Meat 
inspection. 

9  CFR  Part  381 

Appeals,  Imports,  Labeling,  Poultry 
inspection.  Records.  Registration, 
Reports. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  parts  306,  317.  320,  327.  and  381 
of  the  Federal  meat  and  poultry 
inspection  regulations  as  follows: 

PART  306— ASSIGNMEffT  AND 
AUTHORITIES  OF  PROGRAM 
EMPLOYEES 

1.  The  authority  citation  for  part  306 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17 
2.55. 

2.  Section  306.5  would  be  amended 
by  removing  the  last  sentence. 

PART  317— LABEUNG,  MARKING 
DEVICES,  AND  CONTAINERS 

3.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17. 
2.55. 

4.  Section  317.4  would  be  revised  to 
read  as  follows: 

S  31 7.4    LatMling  approval. 

(a)  No  final  labeling  shall  be  used  on 
any  product  unless  the  sketch  labeling 
of  such  final  labeling  has  been 
submitted  for  approval  to  the  Food 
Labeling  Division.  Regulatory  Programs. 
Food  Safety  and  Inspection  Service,  and 
approved  by  such  division, 
accompanied  by  FSIS  Form  7234. 
Application  for  Approval  of  Labels. 
Marking,  and  Devices,  except  for 
generically  approved  labeling 
authorized  for  use  in  §  317.5.  The 
management  of  the  official 
establishment  or  establishment  certified 
under  a  foreign  inspection  system,  in 
accordance  with  part  327  of  this 
subchapter,  must  maintain  a  copy  of  all 
labeling  used,  along  with  the  product 
formulation  and  processing  procedure, 
in  accordance  with  part  320  of  this 
subchapter.  Such  records  shall  be  made 
available  to  any  duly  authorized 
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representative  of  the  Secretary  upon 
reauest 

(o)  The  Food  Labeling  Division  shall 
permit  submission  for  approval  of  only 
sketch  labeling,  as  defined  in  §  317.4(d), 
for  all  products,  except  as  provided  in 
§  317.5  and  except  for  temporary  use  of 
flnal  labeling  as  prescribed  in  paragraph 
(g)  of  this  section. 

(c)  All  labeling  required  to  be 
submitted  for  approval  as  set  forth  in 
317.4(a)  shall  be  submitted  in  triplicate 
to  the  Food  Labeling  Division, 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 

(d)  "Sketch"  labehng  is  a  printer's 
proof  or  equivalent  which  clearly  shows 
all  labeling  features,  size,  location,  and 
indication  of  final  color,  as  specified  in 
§  317.2,  and  is  no  larger  than  8V2  x  14 
inches. 

(e)  Inserts,  tags,  liners,  pasters,  and 
like  devices  containing  printed  or 
graphic  matter  and  for  use  on.  or  to  be 
placed  within,  containers  and  coverings 
of  product  shall  be  submitted  for 
approval  in  the  same  manner  as 
provided  for  labeling  in  §  317.4(a), 
except  that  such  devices  which  contain 
no  reference  to  product  and  bear  no 
misleading  feature  shall  be  used  without 
submission  for  approval  as  prescribed  in 
§  317.5(b)(8). 

(f)(1)  Consistent  with  the 
requirements  of  this  section,  temporary 
approval  for  the  use  of  a  final  label  or 
other  final  labeling  that  may  otherwise 
be  deemed  deficient  in  some  partioUar 
may  be  granted  by  the  Food  Labeling 
Division.  Temporary  approvals  may  be 
granted  for  a  period  not  to  exceed  180 
calendar  days,  under  the  following 
conditions: 

(i)  The  proposed  labeling  would  not 
misrepresent  the  product; 

(ii)  llie  use  of  tne  labeling  would  not 
present  any  potential  health,  safety,  or 
dietary  problems  to  the  consumer; 

(ill)  Ctonial  of  the  request  would  create 
undue  economic  hardship;  and 

(iv)  An  unfair  competitive  advantage 
would  not  result  from  the  granting  of 
the  temporary  approval. 

(2)  Extensions  of  temporary  approvals 
may  also  be  granted  by  the  Food 
Labeling  Division  provided  that  the 
applicant  demonstrates  that  new 
circumstances,  meeting  the  above 
criteria,  have  developed  since  the 
original  temporary  approval  was 
granted. 

(g)  The  inspector-in-charge  shall 
approve  meat  carcass  ink  brands  and 
meat  food  product  ink  and  burning 
brands,  which  comply  with  parts  312 
and  316  of  this  subchapter. 

5.  Section  317.5  woiud  be  revised  to 
read  as  follows: 


f317^    GeiMrlcaUy  approved  labeling. 

(a)(1)  An  official  estabUshment  or  an 
estabUshment  certified  under  a  foreign 
inspection  system,  in  accordance  with 
Part  327  of  this  subchapter,  is 
authorized  to  use  generically  approved 
labeling,  as  defined  in  paragraph  (b)  of 
this  section,  without  such  labeling  being 
submitted  for  approval  to  the  Food 
Safety  and  Inspection  Service  in 
Washington  or  the  field,  provided  the 
labeling  is  in  accordance  with  this 
section  and  shows  all  mandatory 
features  in  a  prominent  manner  as 
required  in  §  317.2,  and  is  not  otherwise 
false  or  misleading  in  any  particular. 

(2)  The  Food  Safety  and  Inspection 
Service  shall  randomly  select  samples  of 
generically  approved  labeling  from  the 
records  maintained  by  official 
establishments  and  establishments 
certified  under  foreign  inspection 
systems,  in  accordance  with  Part  327  of 
-this  subchapter,  as  required  in  §  317.4, 
to  determine  compUance  with  labeling 
requirements.  Any  finding  of  false  or 
misleading  labeling  shall  institute  the 
proceedings  prescribed  in  §  335.12. 

(b)  Generically  approved  labeling  is 
labeling  which  complies  vrith  the 
following: 

(1)  Labeling  for  a  product  which  has 
a  standard  of  identity  or  composition  as 
specified  in  part  319  and  which  does 
not  contain  any  special  claims,  such  as 
quaUty  claims,  nutrient  content  claims, 
health  claims,  negative  claims, 
geographical  origin  claims,  or 
guarantees,  or  which  is  not  a  domestic 
product  labeled  with  a  foreign  language; 

(2)  Labeling  for  single-ingredient 
products  (sudi  as  beef  steak  or  lamb 
chops)  which  does  not  contain  any 
special  claims,  such  as  quality  claims, 
nutrient  content  claims,  health  claims, 
negative  claims,  geographical  origin 
claims,  or  guarantees,  or  which  is  not  a 
domestic  product  labeled  with  a  foreign 
language; 

(3)  Labeling  for  products  marked  "For 
Exjport  Only"  in  United  States 
establishments  which  does  not  contain 
any  special  claims,  such  as  quality 
claims,  nutrient  content  claims,  health 
claims,  negative  claims,  geographical 
origin  claims,  or  guarantees; 

(4)  Labeling  for  containers  of  products 
sold  imder  contract  specifications  to 
Federal  Government  agencies,  when 
such  product  Is  not  o&red  for  sale  to 
the  general  public,  provided  that  the 
contract  specifications  include  specific 
requirements  with  respect  to  labeling, 
and  are  made  available  to  the  inspector- 
in-charge; 

(5)  Labeling  for  shipping  containers 
which  contain  fully  labeled  Immediate 
containers,  provided  such  labeling 
complies  with  $  316.13; 


(6)  Labeling  for  products  not  intended 
for  hiunan  food,  provided  they  comply 
with  part  325; 

(7)  Meat  inspection  legends,  which 
comply  with  parts  312  and  316; 

(8)  Inserts,  tags,  liners,  pasters,  and 
like  devices  containing  printed  or 
graphic  matter  and  for  use  on,  or  to  be 
placed  within  containers,  and  coverings 
of  products,  provided  such  devices 
contain  no  reference  to  product  and  bear 
no  misleading  featxire;  and 

(9)  Labeling  which  was  previously 
approved  by  the  Food  Labeling  Division 
as  sketch  labeling,  and  the  final  labeling 
was  prepared  without  modification  or 
with  the  following  modifications: 

(i)  All  features  of  the  labeling  are 
proportionately  enlarged  or  reduced, 
provided  that  all  minimum  size 
requirements  specified  in  apphcable 
regulations  are  met  and  the^abeling  is 
legible; 

(ii)  There  is  a  substitution  of  the 
abbreviation  "lb."  for  "pound,"  or  "oz." 
for  "ounce,"  or  of  the  word  "pound"  for 
"lb."  or  "ounce"  for  "oz."; 

(iii)  A  master  or  stock  label  has  been 
approved  from  which  the  name  and 
address  of  the  distributor  are  omitted 
and  such  name  and  address  are  applied 
before  being  used  (in  such  case,  the 
words  "prepared  fbr"  or  similar 
statement  must  be  shown  together  with 
the  blank  space  reserved  for  the 
insertion  of  the  name  and  address  when 
such  labels  are  offered  for  approval); 

(iv)  During  holiday  seasons,  wrappers 
or  other  covers  bearing  floral  or  foliage 
designs  or  illustrations  of  rabbits, 
chicks,  fireworics,  or  other  emblematic 
hoUday  designs  are  used  with  approved 
labeling  (the  use  of  such  designs  will 
not  make  necessary  the  appUcation  of 
labeling  not  otherwise  required); 

(v)  A  change  in  the  language  or  the 
arrangement  of  directions  pertaining  to 
the  opening  of  containers  or  the  serving 
of  the  product; 

(vi)  The  addition,  deletion,  or 
amendment  of  a  dated  or  undated 
coupon,  a  cents-ofi  statement,  cooking 
instructions,  packer  product  code 
information,  or  UPC  product  code 
information; 

(vii)  Any  change  in  the  name  or 
address  of  the  packer,  manufactiuer  or 
distributor  that  appears  in  the  signature 
line; 

(viii)  Any  change  in  the  net  weight, 
provided  the  size  of  the  net  weight 
statement  complies  with  §  317.2; 

(ix)  The  addition,  deletion,  or 
amendment  of  recipe  suggestions  for  the 
product; 

(x)  Any  diange  in  punctuation; 

(xl)  Newly  assigned  or  revised 
establishment  nxmibers  for  a  particular 
establishment  for  which  use  of  the 
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labeling  has  been  approved  by  the  Food 
Labeling  Division,  Regulatory  Programs; 
(xii)  The  addition  or  deletion  ofopen 
dating  information; 

(xiii)  A  change  in  the  type  of 
packaging  material  on  which  the  label  is 
printed; 

(xiv  )  Brand  name  changes,  provided 
that  there  are  no  design  changes,  the 
brand  name  does  not  use  a  term  that 
connotes  quality  or  other  product 
characteristics,  the  brand  name  has  no 
geographic  significance,  and  the  brand 
name  does  not  affect  the  name  of  the 
product; 

(xv)  liie  deletion  of  the  word  "new" 
on  new  product  labeling; 

(xvi)  The  addition,  deletion,  or 
amendment  of  special  handling 
statements,  provided  that  the  change  is 
consistent  with  S317.2(k); 

(xvii)  The  addition  of  safe  handling 
instructions  as  required  by  §  317.2(1); 

(xviii)  Changes  reflecting  a  change  in 
the  quantity  of  an  ingredient  shown  in 
the  formula  without  a  change  in  the 
order  of  predominance  shown  on  the 
label,  provided  that  the  change  in 
quantity  of  ingredients  complies  with 
any  minimum  or  maximum  Hmits  for 
the  use  of  such  ingredients  prescribed  in 
parts  318  and  319  of  this  subchapter; 

(xix)  changes  in  the  color  of  the 
labeling,  provided  that  sufficient 
contrast  and  legibility  remain; 

(xx)  A  change  in  the  product  vignette, 
provided  that  the  change  does  not  affect 
mandatory  labeling  information  or 
misrepresent  the  content  of  the  package; 
and 

(xxi)  A  change  in  the  establishment 
number  by  a  corporation  or  parent 
company  for  an  establishment  under  its 
ownership. 

PART  320— RECORDS, 
REGISTRATION,  AND  REPORTS 

6.  The  authority  citation  for  part  320 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2  17 
2.55. 

7.  Section  320.1  would  be  amended 
by  adding  a  new  paragraph  (b)(9)  to  read 
as  follows: 

S  32a  1    Records  required  to  be  kept 


fb)*  •  • 

(9)  Records  of  all  labeling,  along  with 
the  product  formulation  and  processing 
procedures,  as  prescribed  in  §317.4  and 
§317.5. 

PART  327— IMPORTED  PRODUCTS 

8.  The  authority  citation  for  part  327 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2  17 
2.55. 


9.  Section  327.14(c)  would  be  revised 
to  read  as  follows: 

§327.14    Marking  of  products  end  labeling 
of  bnmedlata  containers  thereof  for 
Importation. 

(c)  All  marks  and  other  labeling  for 
use  on  or  with  immediate  containers,  as 
well  as  private  brands  on  carcasses  or 
parts  of  carcasses,  shall  be  approved  by 
the  Food  Safety  and  Inspection  Service 
in  accordance  with  part  317  of  this 
subchapter  before  products  bearing  such 
marks,  labeling,  or  brands  will  be 
entered  into  the  United  States.  The 
marks  of  inspection  of  foreign  systems 
embossed  on  metal  containers  or 
branded  on  carcasses  or  parts  thereof 
need  not  be  submitted  to  the  Food 
Safety  and  Inspection  Service  for 
approval,  and  such  marks  of  inspection 
put  on  stencils,  box  dies,  labels,  and 
brands  may  be  used  on  such  immediate 
containers  as  tierces,  barrels,  drums, 
boxes,  crates,  and  largo-size  fiberboard 
containers  of  foreign  products  without 
such  marks  of  inspection  being 
submitted  for  approval,  provided  the 
markings  made  by  such  articles  are 
applicable  to  the  product  and  are  not 
false  or  misleading. 

10.  Section  327.24  would  be  amended 
by  removing  the  last  sentence. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

11.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  450,  21  U.S.C.  451- 
470;  7  CFR  2.17,  2.55. 

12.  Section  381.35  would  be  amended 
by  revising  the  last  sentence  to  read  as 
follows: 

1381.35    Appeal  Inapecttons;  how  made. 

*  *  *.  The  poultry  or  poultry 
products  involved  in  any  appeal  shall 
be  identified  by  U.S.  retained  tags  and 
segregated  in  a  manner  approved  by  the 
inspector  pending  completion  of  an 
appeal  inspection. 

13.  Section  381.1342  would  be 
revised  to  read  as  follows: 

1381.132    Labeling  approval. 

(a)  No  final  labeling  shall  be  used  on 
any  product  unless  the  sketch  labeling 
of  such  final  labeling  has  been 
submitted  for  approval  to  the  Food 
Labeling  Division.  Regulatory  Programs. 
Food  Safety  and  Inspection  Service,  and 
approved  by  such  division, 
accompanied  by  FSIS  Form  7234. 
Application  for  Approval  of  Labels, 
Marking,  and  Devices,  except  for 
generically  approved  labels  authorized 
for  use  in  §  381.133.  The  management  of 


the  official  establishment  or 
establishment  certified  under  a  foreign 
inspection  system,  in  accordance  with 
subpart  T  of  this  part,  must  maintain  a 
copy  of  all  labeling  used,  along  with  the 
product  formulation  and  processing 
procedure,  in  accordance  with  subpart 
Q  of  this  part.  Such  records  shall  be 
made  available  to  any  duly  authorized 
representative  of  the  Secretary  upon 
request. 

(b)  The  Food  Labeling  Division  shall 
permit  submission  for  approval  of  only 
sketch  labeling,  as  defined  in 

S  381.132(d),  for  all  products,  except  as 
provided  in  §  381.133  and  except  for 
temporary  use  of  final  labeling  as 
prescribed  in  paragraph  (g)  of  this 
section. 

(c)  All  labeling  required  to  be 
submitted  for  approval  as  set  forth  in 
§  381.132(b)  shall  be  submitted  in 
triplicate  to  the  Food  Labeling  Division. 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250 

(d)  "Sketch"  labeling  is  a  printer's 
proof  or  equivalent  which  clearly  shows 
all  labeling  features,  size,  location,  and 
indication  of  final  color,  as  specified  in 
subpart  N  of  this  part,  and  is  no  larger 
than  8V2  x  14  inches. 

(e)  Inserts,  tags,  liners,  pasters,  and 
like  devices  containing  printed  or 
graphic  matter  and  for  use  on.  or  to  be 
placed  within,  containers  and  coverings 
of  product  shall  be  submitted  for 
approval  in  the  same  manner  as 
provided  for  labeling  in  §  381.132(a), 
except  that  such  devices  which  contain 
no  reference  to  product  and  bear  no 
misleading  feature  shall  be  used  without 
submission  for  approval  as  prescribed  in 
§  381.133(b)(8). 

(f)(1)  Consistent  with  the 
requirements  of  this  section,  temporary 
approval  for  the  use  of  a  final  label  or 
other  final  labeling  that  may  otherwise 
be  deemed  deficient  in  some  particular 
may  be  granted  by  the  Food  Labeling 
Division.  Temporary  approvals  may  be 
granted  for  a  period  not  to  exceed  180 
calendar  days  under  the  following 
conditions: 

(i)  The  proposed  labeling  would  not 
misrepresent  the  product; 

(ii)  The  use  of  tiie  labeling  would  not 
present  any  potential  health,  safety,  or 
dietary  problems  to  the  consumer; 

(iii)  Denial  of  the  request  would  create 
undue  economic  hardship;  and 

(iv)  An  unfair  competitive  advantage 
would  not  result  from  the  granting  of 
the  temporary  approval. 

(2)  Extensions  of  temporary  approvals 
may  also  be  granted  by  the  Food 
Labeling  Division,  provided  that  the 
applicant  demonstrates  that  new 
circumstances,  meeting  the  above 
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criteria,  have  developed  since  the 
original  temporary  approval  was 
granted. 

14.  Section  381.133  would  be 
redesignated  as  §  381.134,  and  §  381.134 
would  be  redesignated  as  §  381.133  and 
revised  to  read  as  follows. 

§381.133    Oerwrieally  approved  labeling. 

(a)(1)  An  official  establishment  or  an 
establishment  certified  under  a  foreign 
inspection  system,  in  accordance  with 
subpart  T  of  this  part,  is  authorized  to 
use  generically  approved  labeling,  as 
defined  in  paragraph  (b)  of  this  section, 
without  such  labeling  being  submitted 
for  approval  to  the  Food  Safety  and 
Inspection  Service  in  Washington  or  the 
field,  provided  the  labeling  is  in  accord 
with  this  section  and  shows  all 
mandatory  features  in  a  prominent 
manner  as  required  in  Subpart  N  of  this 
part,  and  is  not  otherwise  false  or 
misleading  in  any  particular. 

(2)  The  Food  Safety  and  Inspection 
Service  shall  randomly  select  samples  of 
generically  approved  labeling  from  the 
records  maintained  by  official 
establishments  and  establishments 
certified  under  foreign  inspection 
systems,  in  accordance  with  subpart  T 
of  this  part,  as  required  in  §  381.132,  to 
determine  compliance  with  labeling 
requirements.  Any  finding  of  false  or 
misleading  labeling  shall  institute  the 
proceedings  prescribed  in  §  381.233. 

(b)  Generically  approved  labeling  is 
labeling  which  complies  with  the 
following: 

(1)  Labeling  for  a  product  which  has 
a  standard  of  identity  or  composition  as 
specified  in  subpart  P  of  this  part  and 
which  does  not  contain  any  special 
claims,  such  as  quality  claims,  nutrient 
content  claims,  health  claims,  negative 
claims,  geographical  origin  claims,  or 
guarantees,  or  which  is  not  a  domestic 
product  labeled  with  a  foreign  language; 

(2)  Labeling  for  single-ingredient 
products  (such  as  chicken  legs  or  turkey 
breasts)  which  does  not  contain  any 
special  claims,  such  as  quality  claims, 
nutrient  content  claims,  health  claims, 
negative  claims,  geographical  origin 
claims,  or  guarantees,  or  which  is  not  a 
domestic  product  labeled  with  a  foreign 
language; 

(3)  Labeling  for  products  marked  "For 
Export  Only"  in  United  States 
establishments  which  does  not  contain 
any  special  claims,  such  as  quality 
claims,  nutrient  content  claims,  health 
claims,  negative  claims,  geographical 
origin  claims,  or  guarantees; 

(4)  Labeling  for  containers  of  products 
sold  under  contract  specifications  to 
Federal  Government  agencies,  when 
such  product  is  not  offered  for  sale  to 
the  general  public,  provided  that  the 


contract  specifications  include  specific 
requirements  with  respect  to  labeling, 
and  are  made  available  to  the  in8{>ector- 
in-charge; 

(5)  Labeling  for  shipping  containers 
which  contain  fully  labeled  immediate 
containers,  provided  such  labeling 
complies  with  §  381.127; 

(6)  Labeling  for  products  not  intended 
for  human  food,  provided  they  comply 
with  §  381.152(c)  and  §  381.193,  and 
labeling  for  poultry  heads  and  feet  for 
export  for  processing  as  human  food  if 
they  comply  with  §  381.190(b); 

(7)  Poultn'  inspection  legends,  which 
comply  with  subpart  M  of  this  part; 

(8)  Inserts,  tags,  liners,  pasters,  and 
like  devices  containing  printed  or 
graphic  matter  and  for  use  on,  or  to  be 
placed  within  containers,  and  coverings 
of  products,  provided  such  devices 
contain  no  reference  to  product  and  bear 
no  misleading  feature;  and 

(9)  Labeling  which  was  previously 
approved  by  the  Food  Labeling  Division 
as  sketch  labeling,  and  the  final  labeling 
was  prepared  without  modification  or 
with  the  following  modifications: 

(i)  All  features  of  the  labeling  are 
proportionately  enlarged  or  reduced, 
provided  that  all  minimum  size 
requirements  specified  in  applicable 
regulations  are  met  and  the  labeling  is 
legible; 

(ii)  There  is  a  substitution  of  the 
abbreviation  "lb."  for  "pound,"  or  "oz." 
for  "ounce,"  or  of  the  word  "pound"  for 
"lb."  or  "ounce"  for  "oz."; 

(iii)  A  master  or  stock  label  has  been 
approved  from  which  the  name  and 
address  of  the  distributor  are  omitted 
and  such  name  and  address  are  applied 
before  being  used  (in  such  case,  the 
words  "prepared  for"  or  similar 
statement  must  be  shown  together  with 
the  blank  space  reserved  for  the 
insertion  of  the  name  and  address  when 
such  labels  are  offered  for  approval); 

(iv)  Ehiring  holiday  seasons,  wrappers 
or  other  covers  bearing  floral  or  foliage 
designs  or  illustrations  of  rabbits, 
chicks,  fireworks,  or  other  emblematic 
holiday  designs  are  used  with  approved 
labeling  (the  use  of  such  designs  will 
not  make  necessary  the  application  of 
labeling  not  otherwrise  required); 

(v)  A  change  in  the  language  or  the 
arrangement  of  directions  pertaining  to 
the  opening  of  containers  or  the  serving 
of  the  product; 

(vi)  The  addition,  deletion,  or 
amendment  of  a  dated  or  undated 
coupon,  a  cents-off  statement,  cooking 
instructions,  packer  product  code 
information,  or  UPC  product  code 
information: 

(vii)  Any  change  in  the  name  or 
address  of  the  packer,  manufacturer  or 


distributor  that  appears  in  the  signature 
line; 

(viii)  Any  change  in  the  net  weight, 
provided  that  the  size  of  the  net  weight 
statement  complies  with  §  381.121; 

(ix)  The  addition,  deletion,  or 
amendment  of  recipe  suggestions  for  the 
product; 

(x)  Any  change  in  punctuation; 

(xi)  Newly  assigned  or  revised 
establishment  numbers  for  a  particular 
establishment  for  which  use  of  the 
labeling  has  been  approved  by  the  Food 
Labeling  Division,  Regulatory  Programs; 

(xii)  Tne  addition  or  deletion  of  open 
dating  information; 

(xiii)  A  change  in  the  type  of 
packaging  material  on  which  the  label  is 
printed; 

(xiv)  Brand  name  changes,  provided 
that  there  are  no  design  changes,  the 
brand  name  does  not  use  a  term  that 
connotes  quality  or  other  product 
characteristics,  the  brand  name  has  no 
geographic  significance,  and  the  brand 
name  does  not  affect  the  name  of  the 
product; 

(xv)  The  deletion  of  the  word  "new" 
on  new  product  labeling; 

(xvi)  The  addition,  deletion,  or 
amendment  of  special  handling 
statements,  provided  that  the  change  is 
consistent  with  S  381.125(a); 

(xvii)  The  addition  of  safe  handling 
instructions  as  required  by  §  381.125(b); 

(xviii)  Changes  reflecting  a  change  in 
the  quantity  of  an  ingredient  shov«m  in 
the  formula  without  a  change  in  the 
order  of  predominance  shown  on  the 
label,  provided  that  the  change  in 
quantity  of  ingredients  complies  with 
any  minimum  or  maximiun  limits  for 
the  use  of  such  ingredients  prescribed  in 
§  381.147  and  subpart  P  of  this  part; 

(xix)  Changes  in  the  color  of  tne 
labeling,  provided  that  sufficient 
contrast  and  legibility  remain; 

(xx)  A  change  in  the  product  vignette, 
provided  that  the  change  does  not  affect 
mandatory  labeling  information  or 
misrepresent  the  content  of  the  package; 

(xxi)  The  addition,  deletion,  or 
substitution  of  the  official  USDA 
poultry  grade  shield;  and 

(xxii)  A  change  in  the  establishment 
number  by  a  corporation  or  parent 
company  for  an  establishment  under  its 
ownership. 

15.  Section  381.175  would  be 
amended  by  adding  a  new  paragraph 
(b)(6)  to  read  as  follows: 

§381.175    Records  required  to  be  kept 

***** 

(b)*  •  * 

(6)  Records  of  all  labeUng,  along  with 
the  product  formulation  and  processing 
procedures,  as  prescribed  in  §  381.132 
and  §381.133. 
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16.  Section  381^2(d)  would  be 
amended  by  removing  tbe  last  sentence 
and  by  revising  tbe  next  to  tbe  last 
sentence  to  read  as  follows: 

1381.202    Poultry  produda  offered  for 
entry;  reporting  of  flndinga  to  euatoiM; 
handling  of  aiticlae  refueed  entry;  ^peais, 
how  made;  denaturing  procedure*. 

(d)*  •  •.  Tbe  poultry  or  pouhiy 

Eroducts  involved  in  any  appeal  snail 
B  identified  by  U.S.  retained  tags  and 
segregated  in  a  manner  approved  by  tbe 
inspector  pending  completion  of  an 
appeal  inspection. 


16.  Section  381.205(c)  would  be 
revised  to  read  as  follows: 

1381.205    l.ab*lbtgoflmmedUrt* 
contalnera  of  pouM^  products  offered  for 
entry. 


(c)  All  marks  and  otber  labeling  for 
use  on  or  witb  immediate  containers 
sball  be  approved  for  use  by  tbe  Food 
Safety  and  Inspection  Service  in 
accordance  witb  $  381.132  and 
S  381.133  before  products  bearing  sucb 
marks  and  otber  labeling  will  be 
permitted  for  entry  into  tbe  United 
States. 


17.  Section  381.206  would  be 
amended  by  adding  to  tbe  end  tbereof 
tbe  following  sentence: 

1381.206    LalMUng  of  shipping  eontainere 
of  poultry  products  offered  for  entry. 

*  *  *.  All  labeling  used  witb  a 
shipping  container  of  Imported  poultry 
products  must  be  approved  in 
accordance  with  subpart  N  of  this  part. 

Done  at  Washington,  DC,  on  November  16, 
1993. 

Eugene  Branstool, 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

(FR  Doc  93-28624  Piled  11-22-93  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229.  230.  239  end  249 

[R«lMM  Nos.  33-7025;  34-33134; 
lnt»mational  S«riM  VUImm  Na  604;  HI* 
No.  S7-16-93] 

RIN3235-AF83 

Amendment*  to  ttie  Multijurt«dlctk>nai 
DIacloaure  System  for  Canadian 
Issuers 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  amendments  to  rules  and 
forms. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (the  "Commission")  is 
adopting  amendments  to  rules  and 
forms  relatmg  to  the  multi jurisdictional 
disclosure  system  ("MJDS")  with 
Canada,  including  revisions  which 
would  modify  the  eligibility 
requirements  for  use  of  Forms  F-9  and 
F-10  and  recognize  investment  grade 
ratings  by  securities  rating  organizations 
recognized  by  Canadian  securities 
regulators  for  purposes  of  filings  on 
Forms  F-9  and  40-F.  These 
amendments  are  being  adopted  in  Ught 
of  the  Commission's  experience  with 
the  MJDS  and  should  further  faciUtate 
transnational  capital  formation. 
EFFECTIVE  DATE:  December  23, 1993. 
APPUCABUTY  DATE:  Filings  made  {mar 
to  the  30th  day  after  pubUcation  of  this 
release  in  the  Federal  Register  may 

Eroceed  as  if  the  amendments  adopted 
ereby  were  effective  on  such 
publication,  except  for  the  amendments 
to  the  Instruction  to  §  239.39(a)(2)  and 
the  Instruct,  m  to  General  Instruction 
I.A.  to  Form  F-9,  which  will  be  effective 
on  the  date  of  pubUcation  of  such 
amendments  in  the  Federal  Register 
after  the  Canadian  securities  r^ulators 
have  adopted  certain  amendments  to  the 
MJDS  for  U.S.  issuers  described  herein. 
FOR  FURTHER  ^FORMATION  CONTACT:  Paul 
M.  Dudek.  (202)  272-3246.  Office  of 
International  Corporate  Finance, 
Division  of  Corporation  Finance, 
Seciirities  and  Exchange  Commission, 
Washington.  DC.  20549. 

SUPPLEMENTARY  INFORMATION: 

L  Amendments  to  the  N^S 

The  multijurisdictional  disclosure 
system  for  Canadian  issuers,  adopted  on 
June  21. 1991.  permits  Canadian  issuers 
meeting  specified  eligibility  criteria  to 
satisfy  certain  securities  registration  and 
reporting  requirements  of  {he 
Commissi^  a  by  providing  disclosure 
documents  prepared  in  accordance  with 


the  requirements  of  Canadian  seouities 
regulators.!  Concunently  with  the 
CommlesioD's  action,  the  Canadian 
Securities  Administrators  (the  "CSA") 
adopted  a  parallel  multijurisdictional 
disclosure  system  for  U.S.  issuers  in 
Canada.2  On  April  28, 1993.  the 
Commission  proposed  for  comment  the 
amendments  to  the  MJDS  discussed 
herein.  3  The  Commission  received  six 
comment  letters  on  these  proposed 
amendments.  These  amendments  are 
being  adopted  today  substantially  as 
proposed.4 

Ine  Commission  proposed  to  amend 
the  eligibility  requirements  under  Forms 
F-9.  F-10  and  40-Fs  to  eliminate  the 
market  capitalization  threshold,  to 
estabUsh  Uie  pubUc  float  threshold  at 
U.S.  $75  million  and  to  shorten  the 
reporting  history  requirements  to  as 
short  as  twelve  months.  Commenters 
expressing  a  view  on  these  proposals 
were  supportive  of  the  elimination  of 
the  market  capitalization  threshold  and 
tne  reduction  of  the  reporting  history 
requirement  but  were  opposeid  to 
changing  the  public  float  threshold  fit>m 
Cn  $75  million  to  U.S.  $75  million.  A 
U.S.  $75  million  threshold  has  been 
established  for  U.S.  issuers  desiring  to 
use  the  Conunission's  short  form 
registration  form  and  shelf  registration 
system  for  primary  offerings.*  The 
Commission  beUeves  it  is  appropriate 
for  this  same  dollar  threshold  to  apply 
to  the  MJDS  inasmuch  as  Canadian 
issuers  using  the  MJDS  for  offerings  in 
the  United  States  may  make  use  of 
Canadian  short  form  registration  and 
shelf  registration  procediu-es.  The 
Commission  is  eUminating  the  market 
capitaUzation  requirement  and 
establishing  the  public  float  requirement 
as  proposed.  The  CSA  has  proposed  and 
has  indicated  tbat  it  will  adopt 
amendments  to  shorten  the  reporting 
history  requirement  for  use  of  the  POP 
System  from  36  to  12  months.''  In  light 


■  Socuritie*  Act  Release  No.  6902  Qnne  21, 1991) 

156  FR  30036). 

»  National  Policy  Statement  No.  4S  of  the  CSA. 
"Multijumdictiooal  Di8closu/«  System"  (rafeRad  to 
herein  u  "National  Policy  Statement  No.  48*1. 

'  Securities  Act  Release  No  6997  (April  28, 1993) 
88  FR  26442. 

*The  Commission  also  proposed  wi*n'Hng  Fonns 
F-10  and  40-F  to  retain  the  financial  stateoMnt 
reconciliation  requirement  under  such  faRna.  Thitsa 
amendments  were  adopted  in  }une  1993.  Sacuritiaa 
Act  Release  ^.o.  70O4  Qune  28. 1993)  (58  FR  353S71. 

» 17  CFR  239.39,  239.40  and  249.40t 

*  See  Securitiea  Act  Release  6964  (Oct  23.  ig92K 

157  FR  48970]. 

''  The  Prompt  Ofbring  Qualiflcation  syttam, 
which  is  known  as  the  "POP  System",  has  bean 
established  by  Canadian  securities  regulalon  to 
allow  substantial  issuers  quick  access  to  the  public 
sacurilies  markets.  See  NaUonal  Policy  Statement 
47  of  the  CSA.  "Prompt  Offering  QualificaUon 
System".  Amendments  to  shorten  the  reporting 


of  the  CSA's  actions  and  the  supp>ort 
expressed  by  commenters  on  the 
Commission's  proposal,  the 
Commission  is  adopting  amendments  to 
Forms  F-9,  F-10  and  40-F  to  shorten 
the  reporting  history  requirement  to  12 
months. 

The  Commission  also  proposed  to 
amend  Form  F-9  to  recognize 
investment  grade  ratings  by  securities 
rating  organizations  recognized  by 
Canadian  securities  regulators. 
Commenters  expressing  a  view  on  this 
proposal  were  uniformly  supportive. 
The  CSA  has  proposed  and  has 
indicated  that  it  will  adopt  parallel 
amendments  to  National  Policy 
Statement  No.  45  to  recognize 
investment  grade  ratings  by  securities 
rating  organizations  which  are  deemed 
to  be  nationally  recognized  statistical 
rating  organizations  ("NRSROs")  under 
the  Commission's  rules.*  In  li^t  of  the 
above,  the  Commission  is  adopting  the 
amendments  as  proposed;  these 
amendments  will,  however,  become 
effective  after  the  Canadian  securities 
regulators  adopt  parallel  amendments  to 
the  Canadian  MJDS,  as  described  under 
"Effective  Date"  below. 

The  Commission  is  also  adopting  the 
proposed  amendments  to  Item  10  of 
Regulation  S-K*  and  Rules  134  and  436 
under  the  Securities  Act  of  1933  'o  to 
include  appropriate  cross-references  to 
the  ratings  now  recognized  under  Form 
F-9.  The  proposed  amendments  to  Form 
F-9  to  provide  that  the  required  rating 
must  be  obtained  at  the  time  of  sale  to 
the  pubhc,  rather  than  at  the  time  of 
effectiveness,  and  to  add  an  instruction 
regarding  the  registrant's  reasonable 
belief  of  obtaining  the  required  rating 
are  also  being  adopted,  as  well  as  an 


history  requirement  under  the  POP  System  from  36 
to  12  months  were  proposed  In  June  1993.  See 
"Draft  Amendments  to  NaUonal  Pohcy  Statement 
No.  47  and  National  Policy  Statement  No.  45"  16 
OSC  Bulletin  2869  Qune  11, 1993). 

•  Mark  jt  participants  currently  look  to  a  no-action 
process  administ«ed  by  the  staff  of  the  Division  of 
Market  Regulation  to  determine  which  rating 
organizations  will  be  treated  as  NRSROs  for  net 
capital  purposes  under  Rule  15c3-l(c)(2)(\'i)(F).  Six 
tattng  organizations  are  currently  tisated  as 
NRSROs  for  oet  capital  purposes  as  a  result  of  this 
process.  Four  of  these  NRSROs  are  not  currently 
recognized  under  National  Policy  Statement  No.  45. 
Under  amendments  to  National  Policy  Statement 
No.  45.  the  ratings  of  these  four  rating  organizations 
will  be  usable  for  purposes  of  determining  whether 
a  U.S.  issuer  is  eligible  to  use  the  MJDS  in  Canada. 
Likewise.  National  Policy  Sutement  No.  45 
currently  recognizes  four  rating  organizations,  two 
of  which  are  not  among  the  six  rating  organizations 
treated  by  the  Commission  sXaB  as  NRSROs  for  net 
capital  purposes.  Under  the  amendment  to  Form  F- 
9  being  adopted  today,  the  ratings  of  these  two 
laling  organizations  will  be  usable  for  purposes  of 
determining  whether  a  Canadian  issuer  is  eligible 
to  use  Form  F-9  or  40-F. 

» 17  CFR  229.10. 

M17  CFR  230.134  and  230.436. 
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amendment  to  Fonn  F-7  "  relating  to 
specifying  an  agent  for  service. 

The  Commission  had  solicited 
comments  relating  to  amending  the 
MJDS  to  accommodate  the  unallocated 
shelf  registration  of  securities.  The  CSA 
has  not  proposed  an  unallocated  shelf 
registration  system  and  so  the 
Commission  is  not  taking  action  relating 
to  unallocated  shelf  registration  under 
the  MJDS. 

II.  Regulatory  Flexibility  Act 
CertificatioB 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605],  at  the  time  the  Commission  issued 
its  release  proposing  the  amendments 
being  adopted  hereby,  the  Chairman  of 
the  Commission  certified  that  such 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  That  certification,  including  the 
reasons  therefor,  was  attached  as  an 
Appendix  to  such  release  and  was 
published  in  the  Federal  Register. 

III.  Cost-Benefit  Analysis 

No  specific  data  were  provided  in 
response  to  the  Commission's  request 
regarding  the  costs  and  benefits  of  the 
amendments  being  adopted  today.  Some 
commenters  indicated  that  amendments 
relating  to  recognition  of  investment 
grade  ratings  by  securities  rating 
organizations  recognized  by  Canadian 
securities  regulators  would  save 
Canadian  issuers  the  expense  of 
obtaining  a  securities  rating  from  those 
rating  organizations  currently  specified 
under  Form  F-9.  Some  commenters  also 
noted  that  shortening  the  reporting 
history  requirement  under  Forms  F-9 
and  F-10  would  permit  newly  public 
companies  to  more  quickly  achieve 
MJDS  eligibility  and  thus  a  less 
expensive  mechanism  to  access  the  U.S. 
capital  markets. 

rV.  ECfective  and  Applicability  Dates 

Except  for  the  Instruction  to 
§  239.39(a)(2)  and  the  Instruction  to 
General  Instruction  I.A.  to  Form  F-9  as 
described  in  the  next  paragraph,  the 
amendments  adopted  hereby  shall  be 
effective  on  the  date  specified  under 
"Effective  Date"  above.  In  addition, 
except  as  described  in  the  next 
paragraph,  filings  made  prior  to  such 
date  may  proceed  as  if  the  amendments 
adopted  hereby  were  effective  on  the 
•  date  of  publication  of  this  release  in  the 
Federal  Register. 

The  CSA  nas  proposed  amendments 
to  National  Policy  Statement  No.  45 
which  would  expand  the  eligibility 
requirements  under  the  Canadian  MJDS 


for  U.S.  issuers. >2  These  amendments 
proposed  by  the  CSA  would  reduce  the 
reporting  history  requirement,  eliminate 
the  market  capitalization  requirement, 
change  the  public  float  requirement  and 
recognize  ratings  by  NRSROs  for 
purposes  of  the  Canadian  MJDS  in  a 
manner  similar  to  the  amendments 
being  adopted  today.  The  amendments 
to  Form  F-9  relating  to  recognition  of 
ratings  by  rating  organizations 
recognized  by  Canadian  seauities 
regulators  (the  Instruction  to 
§  239.39(a)(2)  and  the  Instruction  to 
General  Instruction  I.A.  to  Form  F-9  "J) 
shall  be  effiective  on  the  date  of 
publication  of  such  amendments  by  the 
Commission  in  the  Federal  Register 
after  the  CSA  and  the  provincial 
securities  regulators  have  adopted 
substantially  as  proposed  such 
amendments  relating  to  the  eligibility 
requirements  for  U.S.  issuers  using  the 
MJDS  in  Canada.  Such  amendments  to 
Form  F-9  shall  be  effective  immediately 
upon  publication  in  the  Federal 
Register  in  accordance  with  the 
Administrative  Procedure  Act,  which 
allows  effectiveness  in  less  than  30  days 
after  publication  for  "a  substantive  rule 
which  grants  or  recognizes  an 
exemption  or  relieves  .a  restriction."  5 
U.S.C.  553{d){l). 

V.  Statutory  Bases 

The  amendments  to  the  Commission's 
rules  and  forms  are  being  proposed 
pursuant  to  Sections  6,  7,  8, 10  and 
19(a)  of  the  Securities  Act  of  1933,  and 
Sections  3(b),  4A,  12. 13, 14. 15, 16  and 
23  of  the  Securities  Exchange  Act  of 
1934. 

List  of  Subjects  in  17  CFR  Parts  229, 
230,  239  and  249 

Reporting  and  recordkeeping 
requirements;  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing, 
Title  17,  chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


>>17CFft239.S7. 


■^Seefn  7,  supra. 

»The  InstnidiOB  to  17  CFK  239.39<aK2)  and  tfa« 
Instruction  to  Genaral  InstructioD  LA.  to  Fonn  F- 
9  will  be  amended  to  read  as  follows: 

Securities  shall  be  "investment  grade"  if,  at  the 
time  of  sale,  at  least  one  nationally  recognized 
statisbcal  rating  organization  (as  that  term  is  used 
in  relation  to  Rule  15c3-l(cM2)(vi}(F)  under  the 
Securities  Exchaivge  Act  of  1934  (the  "Exchange 
Act")  (S240.15c3-Uc)(2)(vi)(F)  of  this  chapter))  or 
at  least  one  Approved  Rating  Organization  (as 
defined  in  National  Policy  Statement  No.  45  of  the 
Canadian  Secimbes  Administrators,  as  the  same 
may  be  amended  from  time  to  time)  has  rated  the 
security  in  one  of  its  generic  rating  categories  that 
signifies  investment  grade:  typically  the  four 
highest  rating  categories  (within  which  there  may 
be  subcategories  or  gradations  indicating  relative 
standing)  signify  investment  grade. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FMJNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

AuUMrity:  15  U.S.C.  77e.  77f.  77g.  77h.  77). 
77k.  77s.  77aa(25).  77aa(26),  77ddd.  77eee. 
77ggg,  77hhh,  77iii,  77jjj,  77nnn.  77sss.  78c. 
78i,  78),  781,  78m.  78n.  78o,  78w.  7811(d).  79€, 
79n.  79t.  80a-8,  80a-29.  80a-30,  80a-37.  80b- 
11,  unless  otherwise  noted. 
***** 

2.  By  amending  §  229.10  by  adding  a 
new  sentence  to  the  end  of  paragraph 
(c)(l)(i)  to  read  as  follows: 

1229.10  Gwteral. 


(c)*  •  • 

(1)  •  *  * 

(i)  *  •  •  When  the  registrant  has  filed 
a  registration  statement  on  Form  F-9 
(§  239.39  of  this  chapter),  see  Rule 
436(g)  (§  230.436(g)  of  this  chapter) 
under  the  Securities  Act  with  respect  to 
the  written  consent  of  any  rating 
organization  specified  in  the  Instruction 
to  paragraph  (a)(2)  of  General 
Instruction  I  of  Form  F-9. 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

3.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h.  77j, 
77s.  77sss,  78c,  78/,  78in,  78n.  78o,  78w, 
78]/(d).  79t.  80a-8,  «0a-29. 
80a-30,  and  M)a-37,  unless  otherwise  noted. 


4.  By  amending  §  230.134  by  revising 
paragraph  (a)(14)(i)  to  read  as  follows: 

§230.134    Communications  not  deemed  a 
prospectus. 

*        *        •        •        • 

(a)«  •  • 

(14)(i)  With  respect  to  any  class  of 
debt  securities,  any  class  of  convertible 
debt  securities  or  any  class  of  preferred 
stock,  the  security  rating  or  ratings 
assigned  to  the  class  of  securities  by  any 
nationally  recognized  statistical  rating 
organization  and  the  name  or  names  of 
the  nationally  recognized  statistical 
rating  organization(s)  which  assigned 
such  rating(s),  and  with  respect  to  any 
class  of  debt  securities,  any  class  of 
convertible  debt  securities  or  any  class 
of  preferred  stock  registered  on  Fon 
F-«  (§  239.39  of  this  chapter),  the 
security  rating  or  ratings  assigned  to  the 
class  of  securities  by  any  other  rating 


62030    Federal  Regirter  /  Vol.  58.  No.  224  /  Tuesday.  November  23.  1993  /  Rules  and  Regulations 


organization  specified  in  the  Instruction 
to  paragraph  (a)(2)  of  General 
Instruction  I  of  Form  F-9  and  the  name 
or  names  of  the  rating  organization  or 
organizations  which  assigned  such 
rating(s). 

5.  By  amending  §  230.436  by  revising 
paragraph  (g)(1)  to  read  as  follows: 

1230.436    Conaenta  required  In  special 


(g)(1)  Notwithstanding  the  provisions 
of  paragraphs  (a)  and  (b)  of  this  section, 
the  security  rating  assigned  to  a  class  of 
debt  securities,  a  class  of  convertible 
debt  securities,  or  a  class  of  preferred 
stock  by  a  nationally  recognized 
statistical  rating  organization,  or  with 
respect  to  registration  statements  on 
Form  F-9  (§  239.39  of  this  chapter)  by 
any  other  rating  organization  specified 
in  the  Instruction  to  paragraph  (a)(2)  of 
General  Instruction  I  of  Form  F-9,  shall 
not  be  considered  a  part  of  the 
registration  statement  prepared  or 
certified  by  a  person  within  the  meaning 
of  sections  7  and  11  of  the  Act. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

6.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  771.  77g,  77h.  77j,  77s, 
77SSS,  78c.  78A  78m,  78n.  78o(d).  78w(a). 
78W(d),  79e,  79f,  79g.  79j.  79/.  79m.  79n,  79q, 
79t,  80a-8.  80a-29,  80a-30  and  80a-37,  unless 
otherwise  noted. 


7.  By  amending  Form  F-7  (§  239.37) 
by  adding  a  new  paragraph  J  to  General 
Instruction  II  to  read  as  follows: 

Note:  Form  F-7  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-7 


GENERAL  INSTRUCTIONS 

II.  Application  of  General  Rules  and 
Regulations 

J.  Registrants  are  required  to  name  an  agent 
for  service  in  the  United  States  as  required 
by  the  cover  page  of  the  registration 
statement  even  though  not  required  to  file  a 
Form  F-X. 


8.  By  amending  §  239.39  by  revising 
paragraph  (b)(3).  by  removing  paragraph 
(b)(4),  redesignating  paragraph  (b)(5)  as 
paragraph  (b)(4),  by  revising  newly 
designated  paragraph  (b)(4).  by  revising 
paragraph  (e),  to  read  as  follows,  and  in 
paragraph  (f)  introductory  text  and 


paragraph  (f)(1)  by  removing  the 
reference  "36"  and  adding  in  its  place 
"12"  each  time  it  appears: 

§239.39    Form  F-9,  for  raglatratlon  undar 
tha  SacurWaa  Act  of  1933  of  certain 
Invaatmant  grade  daM  or  Invaatmant  grade 
prafarrad  aacurHJaa  of  certain  Canadian 
laauara. 


(b)  •  •  • 

(3)  Has  been  subject  to  the  continuous 
disclosure  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  of  at  least  12  calendar  months 
immediately  preceding  the  filing  of  this 
Form,  and  is  currently  in  compliance 
with  such  obligations;  and 

(4)  Has  an  aggregate  market  value  of 
the  public  float  of  its  outstanding  equity 
shares  of  $75  million  or  more;  provided, 
however,  that  the  requirement  set  forth 
in  this  paragraph  (b)(4)  shall  not  apply 
if  the  securities  being  registered  on  this 
Form  are  not  convertible  into  another 
security. 

(e)  If  the  registrant  is  a  majority- 
owned  subsidiary  offering  debt 
securities  or  preferred  securities,  it  shall 
be  deemed  to  meet  the  requirements  of 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section  if  the  parent  of  the  registrant- 
subsidiary  meets  the  requirements  of 
paragraph  (b)  of  this  section,  as 
applicable,  and  fully  and 
unconditionally  guarantees  the 
securities  being  registered  as  to 
principal  and  interest  (if  debt  securities) 
or  as  to  liquidation  preference, 
redemption  price  and  dividends  (if 
preferred  securities);  provided,  however, 
that  the  securities  of  the  subsidiary  are 
only  convertible  or  exchangeable,  if  at 
all,  for  the  securities  of  the  parent. 

9.  By  amending  Form  F-9  (§  239.39) 
by  revising  paragraph  B.(3)  of  General 
Instruction  I,  by  removing  paragraph 
B.(4)  of  General  Instruction  I,  by 
redesignating  paragraph  B.(5)  of  General 
Instruction  I  as  paragraph  B.(4).  by 
revising  newly  redesignated  paragraph 
B.(4)  of  General  Instruction  I,  by 
revising  paragraph  E.  of  General 
Instruction  I  and  by  revising  Instruction 
D.  to  the  Signatures,  to  read  as  follows, 
and  in  paragraph  F.  of  General 
Instruction  I  by  removing  in  three  places 
the  references  to  "36"  and  adding  in 
their  place  "12": 

Note:  Form  F-9  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-9 


GENERAL  INSTRUCTIONS 

I.  Eligibility  Requirements  for  Use  of  Fonn  F- 
9 


B.  •  *  • 

(3)  has  been  subject  to  the  continuous 
disclosure  requirements  of  any  securities 
commission  or  equivalent  regulatory 
authority  in  Canada  for  a.period  of  at  least 
12  calendar  months  immediately  preceding 
the  filing  of  this  Form,  and  is  c\UTently  in 
compliance  with  such  obligations;  and 

(4)  has  an  aggregate  market  value  of  the 
public  float  of  its  outstanding  equity  shares 
of  $75  million  or  more;  provided,  however, 
that  the  requirements  set  forth  in  this  B.(4) 
shall  not  apply  if  the  securities  being 
registered  on  this  Form  are  not  convertible 
into  another  security. 

•         •         •         •         • 

E.  If  the  Registrant  is  a  majority-owned 
subsidiary  offering  debt  securities  or 
preferred  securities,  it  shall  be  deemed  to 
meet  the  requirements  of  IB.  (3)  and  (4) 
above  if  the  parent  of  the  Registrant- 
subsidiary  meets  the  requirements  of  IB 
above,  as  applicable,  and  fully  and 
unconditionally  guarantees  the  securities 
being  registered  as  to  principal  and  interest 
(if  debt  securities)  or  as  to  liquidation 
preference,  redemption  price  and  dividends 
(if  preferred  securities);  provided,  however, 
that  the  securities  of  the  subsidiary  are  only 
convertible  or  exchangeable,  if  at  all,  for  the 
securities  of  the  parent. 

SIGNATURES 


Instructions 


D.  Where  eligibility  for  use  of  this  Form  is 
based  on  the  assignment  of  a  security  rating, 
the  Registrant  may  sign  the  registration 
statement  notwithstanding  the  fact  that  such 
security  rating  has  not  been  assigned  by  the 
filing  date,  provided  that  the  Registrant 
reasonably  believes,  and  so  states,  that  the 
security  rating  requirement  will  be  met  by 
the  time  of  sale. 

10.  By  amending  §  239.40  in 
paragraph  (c)(3)  by  removing  the 
reference  "36"  and  adding  in  its  place 
"12"  each  time  it  appears  and  adding 
the  word  "and"  after  the  semi-colon  at 
the  end  of  paragraph  (c)(3),  by  removing 
paragraph  (c)(4),  by  redesignating 
paragraph  (c)(5)  as  paragraph  (c)(4).  by 
revising  newly  designated  paragraph 
(c)(4)  as  set  forth  below,  and  in 
paragraph  (h)  by  removing  the  reference 
"paragraphs  (c)(3).  (c)(4)  and  (c)(5)"  and 
adding  in  its  place  "paragraphs  (c)(3) 
and  (c)(4)"  and  in  paragraph  (i) 
introductory  text  and  paragraph  (i)(l)  by 
removing  the  reference  "36"  and  adding 
in  its  place  "12"  each  time  it  appears: 
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§239.40    Form  F-10.  for  raglslration  toidar 
th«  SacurltiM  Act  of  1933  of  socurtliM  of 
certain  Canadian  laauara. 

.   .y.  .  . 

(c)  •  W  . 

(4)  Has  an  aggregate  market  value  of 
the  public  float  of  its  outstanding  equity 
shares  of  $75  million  or  more;  provided, 
however,  that  in  the  case  of  a  business 
combination,  the  aggregate  market  value 
of  the  public  float  of  the  outstanding 
equity  shares  of  each  participating 
company  other  than  the  successor 
registrant  is  $75  milhon  or  more,  except 
that  any  such  participating  company 
shall  not  be  required  to  meet  such 
public  float  requirement  if  other 
participating  companies  whose  assets 
and  gross  revenues,  respectively,  would 
contribute  at  least  80  percent  of  the  total 
assets  and  gross  revenues  from 
continuing  operations  of  the  successor 
registrant,  as  measured  based  on  pro 
forma  combination  of  the  participating 
companies'  most  recently  completed 
fiscal  years,  each  meet  such  public  float 
requirement;  and  provided,  further,  that 
in  the  case  of  a  business  combination, 
such  public  float  requirement  shall  be 
deemed  satisfied  in  the  case  of  a 
participating  company  whose  equity 
shares  were  the  subject  of  an  exchange 
offer  that  was  registered  or  would  have 
been  eligible  for  registration  on  Form  F- 
8.  Form  F-9,  Form  F-10  or  Form  F-80 
(§§239.38.  239.39,  239.40  or  239.41)  or 
a  tender  offer  in  connection  with  which 
Schedule  13E-4F  or  14D-1F 
(§§  240.13e-102  or  240.14d-102  of  this 
chapter)  was  filed  or  could  have  been 
filed,  that  terminated  writhin  the  last 
twelve  months,  if  the  participating 
company  would  have  satisfied  such 
public  float  requirement  immediately 
prior  to  commencement  of  such 
exchange  or  tender  offer. 
•        *        •        •        • 

11.  By  amending  Form  F-10 
(§  239.40)  in  paragraph  C.(3)  of  General 
Instruction  I  oy  removing  in  two  places 
references  to  "36"  and  adding  in  their 
place  "12"  and  adding  the  word  "and" 
after  the  semi-colon  at  the  end  of 
paragraph  C.(3)  of  General  Instruction  I, 
by  removing  paragraph  C.(4)  of  General 
Instruction  I,  oy  redesignating  paragraph 
C.(5)  of  General  Instruction  I  as 
paragraph  C.{4),  by  revising  newly 
redesignated  paragraph  C.(4)  of  General 
Instruction  I  and  by  revising  paragraph 
H.  of  General  Instruction  I,  to  read  as 
follows,  and  in  paragraph  I.  of  General 
Instruction  I  by  removing  in  three  places 


references  to  "36"  and  adding  in  their 
place  "12": 

Note:  Form  F-10  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-10 


GE^fERAL  INSTRUCTIONS 

I.  General  Eligibility  Requirements  for  Use  of 
Form  F-10 


(4)  has  an  aggregate  market  value  of  the 
public  float  of  its  outstanding  equity  shares 
of  $75  million  or  more;  provided,  however, 
that  in  the  case  of  a  business  combination, 
the  aggregate  market  value  of  the  public  float 
of  the  outstanding  equity  shares  of  each 
participating  company  other  than  the 
successor  Registrant  is  $75  million  or  more, 
except  that  any  such  participating  company 
shall  not  be  required  to  meet  such  public 
float  requirement  if  other  participating 
companies  whose  assets  and  gross  revenues, 
respectively,  would  contribute  at  least  80 
percent  of  the  total  assets  and  gross  revenues 
from  continuing  operations  of  the  successor 
Registrant,  as  measured  based  on  pro  forma 
combination  of  the  participating  companies' 
most  recently  completed  fiscal  years,  each 
meet  such  public  float  requirement;  and 
provided,  further,  that  in  the  case  of  a 
business  combination,  such  public  float 
requirement  shall  be  deemed  satisfied  in  the 
case  of  a  participating  company  whose  equity 
shares  were  the  subject  of  an  exchange  oSer 
that  was  registered  or  would  have  been 
eligible  for  registration  on  Form  F-fl,  Form 
F-9,  Form  F-10  or  Form  F-80,  or  a  tender 
offer  in  coimection  with  which  Schedule 
13E-4F  or  14D-1F  was  filed  or  could  have 
been  filed,  that  terminated  within  the  last 
twelve  months,  if  the  participating  company 
would  have  satisfied  such  public  float 
requirement  immediately  prior  to 
commencement  of  such  exchange  or  tender 
oSer. 
•        *        •        *        • 

H.  With  respect  to  registration  of  debt 
securities  or  preferred  securities  on  this 
Form,  if  the  Registrant  is  a  majority-owned 
subsidiary,  it  shall  be  deemed  to  meet  the 
requirements  of  LC.(3)  and  (4)  above  if  the 
parent  of  the  Registrant-subsidiary  meets  the 
requirements  of  I.C  above  and  fully  and 
unconditionally  guarantees  the  securities 
being  registered  as  to  principal  and  interest 
(if  debt  securities]  or  as  to  liquidation 
preference,  redemption  price  and  dividends 
(if  preferred  securities);  provided,  however, 
that  the  securities  of  the  subsidiary  are  only 
convertible  or  exchangeable,  if  at  all,  for  the 
securities  of  the  parent. 


PART  24»-FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

12.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authoritjn  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted.  * 

•         *         •         •         • 

13.  By  amending  §  249.240f  by 
revising  paragraph  (b)(3),  by  removing 
paragraph  (b)(4),  redesignating 
paragraph  (b)(5)  as  paragraph  (b)(4)  and 
by  revising  newly  designated  paragraph 
(b)(4),  to  read  as  follows,  and  in 
paragraph  (c)  introductory  text  and 
paragraph  (c)(1)  by  removing  the 
reference  "36"  and  adding  in  its  place 
"12"  each  time  it  appears: 

§249.240f    Form  40-f,  for  registration  of 
securities  of  certain  Canadian  issuers 
pursuant  to  section  12(b)  or  (g)  and  for 
reports  pursuant  to  section  1 5(d)  and  Rule 
15^  (§  240.1 5(t-4  of  this  chapter). 


(b)»  •  * 

(3)  The  registrant  has  been  subject  to 
the  periodic  reporting  requirements  of 
any  securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  of  at  least  12  calendar  months 
immediately  preceding  the  filing  of  this 
Form  and  is  currently  in  comphance 
with  such  obligations;  and 

(4)  The  aggregate  market  value  of  the 
pubhc  float  of  ^e  registrant's 
outstanding  equity  shares  is  $75  million 
or  more;  provided,  however,  no  market 
value  threshold  need  be  satisfied  in 
connection  with  non-convertible 

■  securities  eligible  for  registration  on 
Form  F-9  (§  239.39  of  this  chapter). 
•        •        *        •        • 

14.  By  amending  Form  40-F 
(§  249.240f)  by  revising  clause  (iii)  of 
paragraph  (2)  of  General  Instruction  A., 
by  removing  clause  (iv)  of  paragraph  (2) 
of  General  Lnstruction  A.,  by 
redesignating  clause  (v)  of  paragraph  (2) 
of  General  Instruction  A.  as  clause  (iv) 
and  by  revising  newly  redesignated 
clause  (iv)  of  paragraph  (2)  of  General 
Instruction  A.,  to  read  as  follows,  and  in 
paragraph  (3)  of  General  Instruction  A 
in  three  places  by  removing  the 
references  "36"  and  adding  in  their 
place  "12": 

Note:  Form  40-F  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  40-F 
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GENERAL  INSTRUCTIONS 

A.  Rules  As  To  Use  of  Form  40-F 
•         •         •         •         • 

(2).    .   . 

(iii)  the  Registrant  has  been  subject  to  the 
periodic  reporting  aequiTements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a  period  of 
at  least  12  calendar  months  immediately 


preceding  the  filing  of  this  Form  and  is 
currently  in  compliance  with  such 
obligations;  and 

(iv)  the  aggregate  market  value  of  the 
public  float  of  the  Registrant's  outstanding 
equity  shares  is  $75  million  or  more; 
provided,  hovfever,  that  no  market  value 
threshold  need  be  satisfied  in  connection 


with  non-convertible  securities  eligible  for 
registration  on  Form  F-9. 

By  the  Commission. 

Dated:  November  3, 1993. 
Nfargaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  93-28684  Filed  11-22-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7  CFR  Part  967 

[Docfcat  No.  FV93-W7-1IFR;  Amendment  1] 

Celery  Grown  In  Florida;  Decreased 
Expenses  and  Assessment  Rate 

agency:  Agricultural  Marketine  Service. 
USDA. 

ACTION:  Amended  interim  final  rule 
with  request  for  comments. 


SUMMARY:  This  interim  final  rule 
amends  a  previous  interim  final  rule 
which  authorized  expenditures  and 
established  an  assessment  rate  for  the 
Florida  Celery  Committee  (Committee) 
under  Marketing  Order  No.  967  for  the 
1993-94  fiscal  year.  This  interim  final 
rule  decreases  the  level  of  authorized 
expenses  and  reduces  the  assessment 
rate  that  generates  funds  to  pay  those 
expenses.  Authorization  of  this 
decreased  budget  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  August  1.  1993,  through 
July  31, 1994.  Comments  received  by 
December  27. 1993.  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  P.O.  Box  96456,  Room  2523-S. 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456.  telephone  202-720- 
9918.  or  William  J.  Pimental,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276.  Winter  Haven,  FL  33883- 
2276,  telephone  813-299-4770. 
SUPPLEMENTARY  INFORMATtON:  This  rule 
is  issued  under  Marketing  Agreement 
No.  149  and  Order  No.  967,  both  as 
amended  |7  CFR  part  967),  regulating 
the  handling  of  celery  grown  in  Florida. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  |7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  is  being  issued  in 
conformance  with  Executive  Order 
12866,  and  it  has  been  determined  that 
it  is  not  a  "significant  regulatory 
action." 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12278. 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect.  Florida  celery  is  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  celery 
handled  during  the  1993-94  fiscal  year. 
horn  August  1. 1993.  through  July  31. 
1994.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  f>etition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 


Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  seven 
producers  of  Florida  celery  under  this 
marketing  order,  and  approximately 
seven  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less    • 
than  $3,500,000.  The  majority  of  Florida 
celery  producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  year  was  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Florida  celery.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  of  goods  and  services  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  celery.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  expenses. 

The  Committee  met  June  9, 1993.  and 
unanimously  recommended  a  1993-94 
budget  of  $90,000  and  an  assessment 
rate  of  $0.02  per  crate.  The  expenses 
and  assessment  rate  were  published  in 
the  Federal  Register  as  an  interim  final 
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rule  July  16.  1993  (58  FR  38277).  .That 
interim  final  rule  added  §  967.228. 
authorizing  expenses  and  establishing 
an  assessment  rate  for  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  August  16, 
1993.  No  comments  were  filed. 

The  committee  budgeted  $45,000  to 
the  American  Celery  Council  for 
promotional  and  merchandising 
activities.  However,  the  Council  is  no 
longer  in  business.  The  Committee 
subsequently  met  on  October  6, 1993. 
and  unanimously  recommended  a 
decrease  of  $45,000  for  promotion, 
merchandising,  and  public  relations: 
reducing  funding  for  the  category  to 
$15,000.  This  action  reduces  the  total 
Committee  budget  for  fiscal  year  1993- 
94  to  $45,000. 

The  Committee  also  unanimously 
recommended  reducing  the  assessment 
rate  by  $0.01.  for  a  total  of  $0.01.  This 
rate,  when  applied  to  anticipated 
shipments  of  4.500.000  crates,  will  yield 
$45,000  in  assessment  income.  Funds  in 
the  Committee's  authorized  reserve  as  of 
July  31, 1992.  were  $27,853,  which  is 
within  the  maximum  permitted  by  the 
order  of  one  marketing  year's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  nof 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  The  fiscal  year  began  on  August  1. 
1993.  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  fiscal 
year  apply  to  all  assessable  Florida 
celery  handled  during  the  fiscal  year; 


(3)  Handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting 
and  which  is  similar  to  budgets  issued 
in  past  years;  and 

(4)  This  interim  final  rule  provides  a 
30-day  comments  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  SubjecU  in  7  CFR  part  967 

Celery.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  967  is  amended  as 
follows: 

PART  967— CELERY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  967  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  967.228  is  revised  to  read 
as  follows: 

Note:  This  Bection  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  967.228    ExpwwM  and  MMMment  rate. 

Expenses  of  $45,000  by  the  Florida 
Celery  Committee  are  authorized,  and 
an  assessment  rate  of  $0.01  per  crate  of 
assessable  celery  is  estabUshed  for  the 
fiscal  year  ending  July  31,  1994. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  NovemlMr  17, 1993. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  aird  Vegetable  Division 
[FR  Doc.  93-23805  Filed  11-23-93;  8:45  am] 
BILUNO  CODE  3410-Oi-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Alr»paca  Docket  No.  92-ASW-23] 

Revocation  of  Class  E  Airspace: 
Berdalr,  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  revokes  the  Class 
E  airspace  at  Berclair.  TX.  The 
Department  of  the  Navy  has  canceled  all 
standard  instrument  approach 
procedures  (SIAP)  serving  the  Naval 
Auxiliary  Landing  Field  (NALF)  Goliad 
Airport,  Berclair,  TX.  making  control  of 
this  airspace  for  instrument  flight  rule 
(IFR)  operations  unnecessary.  The  intent 


of  this  action  is  to  revoke  the  controlled 
airspace  extending  upward  from  700 
feet  above  ground  level  (AGL).  a 
transition  area,  since  it  is  no  longer 
needed  to  contain  instrument  flight  rule 
(IFR)  operations  at  this  location. 
EFFECTIVE  DATE:  0901  u.t.c.  March  3. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Chaney.  System  Management 
Branch.  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76  193-0530,  telephone  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  3.  1993.  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
the  transition  area  at  NALF  Goliad 
Airport,  Berclair.  TX.  wasvpublished  in 
the  Federal  Register  (58  FR  26268).  The 
Department  of  the  Navy  has  canceled  all 
standard  instrument  approach 
procedures  (SL\P)  serving  the  NALF 
Goliad  Airport.  The  airfield  has  been 
abandoned  making  control  of  this 
airspace  for  instrument  flight  rule  (IFR) 
operations  unnecessary.  The  intent  of 
this  action  is  to  revoke  the  controlled 
airspace  extending  upward  from  700 
feet  AGL.  a  transition  area,  that  is  no 
longer  needed  to  contain  IFR  operations 
at  this  location.  Airspace 
reclassification,  effective  September  16. 
1993.  has  discontinued  the  use  of  the 
term  "transition  area."  Airspace 
extending  upward  from  700  feet  or  more 
above  ground  level  is  now  Class  E 
airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written    • 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Other  than  the  change  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  Order 
7400.9A  dated  June  17,  1993,  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  removed  from  Lhe 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Class  E  airspace  at  Naval  Auxiliary 
Landing  Field  (NALF)  Goliad.  TX.  that 
previously  provided  controlled  airspace 
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from  700  feet  AGL,  a  transition  area,  for 
aircraft  executing  all  standard 
instrument  approach  procedure  (SIAP) 
at  NALF  Goliad. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2^  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jujie  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ASW  TX  ES  Berdair,  TX  [Removed] 

*         *         *         •         • 

Issued  in  Fort  Worth,  TX,  on  November  10, 
1993.    1 1 

Larry  L,  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-28842  Filed  11-23-93;  8:45  am] 

BILUNG  CODE  4»10-13-M 


14  CFR  Part  91 

[Docket  No.  27314;  Amendment  No.  91-232] 

FUN2120-AE49 

Special  Federal  Aviation  Regulation 
No.  64;  Special  Right  Authorizations 
for  Noise-Restricted  Aircraft; 
Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  final  rule  was  published 
June  3,  1993  (58  FR  31640),  and 
established  a  Special  Federal  Aviation 
Regulation  that  allows  persons  to  bring 
noise-restricted  aircraft  into  the  United 
States  imder  certain  conditions  without 
requesting  an  exemption.  The 
publication  of  the  rule  contained  errors 
in  paragraph  nimibering.  This  docimient 
corrects  those  errors. 
EFFECTtVC  DATE:  June  3,  1993. 
FOR  FURTHER  IfiFORMATION  CONTACT: 
Ms.  Laurette  Fisher,  Policy  and 
Regulatory  Division  (AEE-300),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone:  202- 
267-3561. 

SUPPLEMENTARY  INFORMATION:  On  June  3. 
1993.  the  Federal  Aviation 
Administration  published  a  final  rule 
that  allows  persons  to  bring  noise- 
restricted  aircraft  into  the  United  States 
under  certain  conditions  without 
requesting  an  exemption.  The 
puolication  of  the  rule  contained  errors 
in  paragraph  numbering  and  in  a  cross- 
reference.  This  document  corrects  those 
errors. 

Accordingly,  in  Federal  Register 
document  number  93-13045,  published 
June  3, 1993  at  58  FR  31640,  make  the 
following  corrections: 

1.  On  page  31641,  column  2,  in 
amendatory  instruction  number  2,  the 
reference  'Tart  19"  is  corrected  to  read 
"Part  91". 

2.  On  page  31641,  column  2,  in  SFAR 
64,  in  the  fifth  line  frtim  the  bottom,  the 
paragraph  that  begins  "Contrary 
provisions  of  part  91,"  should  be 
correctly  designated  as  paragraph  1. 

3.  On  page  31641,  column  3,  in  SFAR 
64,  line  4,  the  reference  "paragraph  3" 
is  corrected  to  read  "paragraph  2". 

4.  On  page  31641,  colxmm  3,  in  SFAR 
64,  the  paragraph  designated  3.  should 
be  correctly  redesignated  as  2. 

5.  On  page  31642,  column  2,  in  SFAR 
64,  the  paragraph  designated  4.  should 
be  correctly  redesignated  as  3. 

6.  On  page  31642,  column  3,  in  SFAR 
64,  the  paragraph  designated  5.  should 
be  correctly  redesignated  as  4. 


Issued  in  Washington.  DC,  on  November 
18. 1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc.  93-28823  Filed  11-23-93;  8:45  am] 

BILUNG  CODE  4«1I>-13-W 


Coast  Guard 

33  CFR  Part  100 
[CGDOS-93-080] 

Special  Local  Regulations  for  Marine 
Events;  Holidays  In  the  City  Boat 
Parade  and  Rreworks  Display;  Town 
Point,  Elizabeth  River.  Norfolk,  VA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  implements 
special  local  regulations  for  the 
Holidays  in  the  City  Boat  Parade  and 
Fireworks  Display.  The  event  will 
consist  of  a  boat  parade  of 
approximately  80  vessels  and  a 
fireworks  display  at  the  conclusion  of 
the  parade.  Tlie  special  local  regulations 
are  needed  to  control  vessel  traffic 
within  the  immediate  vicinity  of  the 
event  due  to  the  confined  nature  of  the 
waterway  and  the  expected  congestion 
at  the  time  of  the  event.  The  regulations 
restrict  general  navigation  in  the  area  for 
the  safety  of  life  and  property  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  4:30  p.m. 
to  9  p.m.,  on  November  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  PhiUips,  Chief,  Boating 
Affairs  Branch,  Boating  Safety  Division. 
Fifth  Coast  Guard  District.  431  Crawford 
Street.  Portsmouth,  Virginia  23704-5004 
(804)  398-6204.  or  Commander.  Coast 
Guard  Group  Hampton  Roads,  4000 
Coast  Guard  Boulevard,  Portsmouth, 
Virginia  23703-2199  (804)  483-8559. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LT  Thomas  McK.  Sparks,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion 

The  Dovratown  Norfolk  Council 
submitted  an  application  to  hold  the 
Holidays  in  the  City  Boat  Parade  and 
Fireworks  Display.  The  boat  parade  will 
be  held  in  the  Elizabeth  River  in  the 
Town  Point  area  between  the  Banana 
Landmass  and  the  Berkley  Bridge.  The 
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fireworks  display  will  be  launched  from 
Town  Point  Park.  Since  many  spectator 
vessels  are  expected  to  be  in  the  area  to 
watch  the  boat  parade  and  fireworks 
display,  the  regulations  in  33  CFR 
100.501  are  being  implemented  for  these 
events.  The  waterway  will  be  closed 
from  4:30  p.m.  until  9  p.m.  Since  the 
waterway  will  not  be  closed  for  an 
extended  period,  commercial  traffic 
should  not  be  severely  disrupted.  In 
addition  to  regulating  the  area  for  the 
safety  of  life  and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007.  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  The  implementation  of 
33  CFR  100.501  also  implements 
regulations  in  33  CFR  110.72aa  and 
117.1007.  33  CFR  110.72aa  estabUshes 
the  spectator  anchorages  in  33  CFR 
100.501  as  special  andiorage  areas 
under  Inland  Navigation  Rule  30.  33 
U.S.C.  2030{fl).  33  CFR  117.1007  closes 
the  draw  of  tne  Berkley  Bridge  to  vessels 
during  and  for  one  hour  before  and  after 
the  effective  period  under  33  CFR 
100.501  for  a  total  closxire  time  In  this 
case  from  3:30  p.m.  to  10  p.m.  on 
November  27, 1993.  except  that  the 
Coast  Guard  Patrol  Commander  may 
order  that  the  draw  be  open  for 
commercial  vessels. 

Date:  November  15. 1993. 
W.T.  LaUuul, 

Pear  Admiral.  U.S.  Coast  Guard.  Cktmmander. 
Fifth  Coast  Guard  District. 
(FR  Doc.  93-28857  Filed  11-23-93;  8:45  amj 
NLLBM  COM  4«10-14-H 


POSTAL  SERVICE 
39  CFR  Part  266 

Privacy  of  Information 

agency:  Postal  Service. 
ACnoN:  Final  rule. 


SUMMARY:  The  Postal  Service  amends  its 
Privacy  Act  regulations  relating  to 
disclosure  of  information  to  prospective 
employers  about  current  or  former 
employees.  As  amended,  the  regulation 
specifies  the  exact  data  elements  that 
may  be  given  to  prospective  employers 
without  the  employees'  authorization  to 
release  and.  more  specifically.  Umits  the 
terms  that  may  be  used  when  giving  the 
reason  for  separation. 
EFFECTIVE  DATE:  December  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Sheriff.  Records  Officer  (202)  268- 
2924. 


SUPPLEMENTARY  INFORMATION:  On  March 
31.  1993,  the  Postal  Service  published 
in  the  Federal  Register  (58  FR  16806) 
proposed  changes  to  its  regulations  at  39 
CFR  266.4  to  specify  the  exact  data 
elements  that  may  be  given  to 
prospective  employers  without  the 
employee's  authorization  to  release.  As 
amencled.  the  regulation  will  allow 
disclosure  of  the  grade,  duty  status, 
length  of  service,  job  title,  salary,  and 
date  and  "reason  for  separation." 
Supporting  policy  in  postal  handbooks 
has  stated  that  the  reason  for  leaving  as 
shown  on  Form  50,  Notification  of 
Personnel  Action,  may  be  given. 
Because  such  information  contained  on 
the  Form  50  can  be  considered  personal 
in  nature,  the  amended  regulation  will 
limit  disclosure  to  the  reason  for 
separation  expressed  in  specific  terms 
that  do  not  have  strong  privacy 
implications.  No  comments  were 
received  regarding  the  proposed  change. 
Consequently,  the  rule  will  be  adopted 
as  proposed  except  that  the  term 
"death"  as  a  reason  for  separation  has 
been  dropped  since  this  term  generally 
would  be  inapplicable. 

List  of  Subjects  in  39  CFR  Part  268 

Privacy. 

The  rule  will  be  adopted  to  read: 

PART  266— PRIVACY  OF 
INFORMATION 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Autfaarity:  39  U.S.C  401;  5  U.S.C  552a 

2.  Paragraph  (b)(5)  of  §  266.4  is 
revised  to  read  as  follows: 


(b)-  •  • 

(5)  Employee  fob  References. 
Prospective  employers  of  a  postal 
employee  or  a  former  postal  employee 
may  be  furnished  with  the  information 
in  paragraph  (b)(4)  of  this  section,  in 
addition  to  the  date  and  the  reason  for 
separation,  if  applicable.  The  reason  for 
separation  must  be  limited  to  one  of  the 
following  terms:  retired,  resigned,  or 
separated.  Other  terms  or  variations  of 
these  terms  (e.g.,  retired— disability) 
may  not  be  used.  If  additional 
information  is  desired,  the  requester 
must  submit  the  written  consent  of  the 
employee,  and  an  accovmting  of  the 
disclosiue  must  be  kept. 

Stanlay  F.  Mires, 

Chief  Counsel.  Legislativa. 

[FR  Doc  93-28832  FUed  11-23-93;  8:45  am] 

HUMQ  CODE  771«-iaHi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  1  E40ia'R2017;  FRL-464fr-21 

RIN  2070-AB7B 

Pesticide  Tolerance  for  Glyphosate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  herbicide 
glyphosate  and  its  metabolite, 
aminomethylphosphonic  acid,  in  or  on 
the  raw  agricultural  commodity  celeriac, 
at  0.2  part  per  million  (ppm).  This 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  24, 1993. 


ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  [PP  1E4010/ 
R2017).  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW.. 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson.  Emergency 
Response  and  Minor  Use  Section 
(7505W).  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  Crystal  Station  #1.  2800 
Jefferson  Davis  Hvfy.,  Arlington.  VA 
22202.  (703)-308-8783. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  18. 1993  (58 
FR  43828).  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
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fersaiv'  Agricultural  Experiment  Station, 
PO  Box  231.  Rutgers  University.  New 
Bruhswick,  NJ  08903,  had  submitted 
pesi  ijcide  petition  (PP)  1E4010  to  EPA 
on  behalf  of  Lhe  Agricultural  Experiment 
Station  of  California.  The  petition 
reqi  jsted  that  the  Administrator. 
puniFant  to  section  408(e]  of  the  Federal 
Food;  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346i(e!)  propose  the  establishment  of  a 
toietance  for  residues  of  the  herbicide 
glypiliosate  and  its  metabolite 
amijiomethylphosphonic  acid  resulting 
from  application  of  the  isbpropylamine 
salt  of  glyphosate  in  or  on  the  raw 
agricultural  commodity  celeraic.  at  0.2 

pprnj: 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.201.  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CER  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  avtilable  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontfested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi-om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  NovBmt)er4. 1993. 
Susan  H.  Wayland, 
Acting  Director.  Office  of  Pesticide  Programs 

Therefore,  40  CFR  part  180  is 
amended  es  follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  amending  §  180.364(a)  in  the 
table  therein  by  adding  and 
alphabetically  inserting  the  following 
commodity,  to  read  as  follows; 

§180.364    GlyphoMta:  tolerances  (or 
residues. 

(a)»     •     • 


Commodity 


Parts  per 
milfon 


Cetehac 


0.2 


(FR  Doc.  93-28729  FUed  11-23-93;  8:45  am] 

BtUJNG  CODE  65eO-60-F 


40  CFR  Part  180 

(PP  0E2391/R2020;  FRL-4648-9] 

RIN  2070-AB78 

Pesticide  Tolerance  for  Phorate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  document  establishes  a 
tolerance  for  combined  residues  of  the 


insecticide  phorate  (O.O-diethyl 
S((ethylthio)  methyl] 
phosphorodithioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodity 
(RAC)  coffee  beans.  This  regulation  to 
establish  the  maximum  permissible 
level  for  residues  of  the  insecticide  was 
requested  by  the  American  Cyanamid 
Co. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  24,  1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  0E2391/R2020J.  may  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St..  SW..  Washington.  DC 
20460 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest.  Product 
Manager  (PM)  14.  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219.  CM  #2. 1921  lefferson  Davis 
Highway,  Ariington,  VA  22202,  (703)- 
305-6600. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  1, 1993 
(58  FR  46150),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the  American 
Cyanamid  Co..  Agricultural  Research 
Division.  P.O.  Box  400.  Princeton.  NJ 
08540,  had  submitted  pesticide  petition 
(PP)  0E2391  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  propose  to  establish  a 
tolerance  for  the  combined  residues  of 
the  insecticide  phorate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodity 
coffee  beans  at  0.02  part  per  million 
(ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  tbe  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been    . 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  tbe 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
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objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available    ' 
evidence  identified  by  the  requestor 
would,  if  estabhshed,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  ISO 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Noveml)er  4, 1993. 

Susan  H.  Wayland, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18(V-{AMENDED1 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.206  the  commodity  coffee 
beans  is  added  to  the  list  of 
commodities  therein  and  the  list  is 
revised  into  a  tabular  format;  as  revised, 
the  section  reads  as  follows: 

§  1 80.206    Phorate;  tolerance*  for  residues. 

Tolerances  are  established  for 
combined  residues  of  the  insecticide  • 


phorate  (O.OKliethyl  S[(ethylthio) 
methyl]  phosphordithioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  raw  agricultural  commodities  as 
follows: 

Alfalfa,  fresh 0.5 

Alfalfa,  hay 1.0 

Barley,  grain  0.I 

Barley,  straw 0.1 

Beans 0.I 

Beam,  vines 0.5 

Bermuda  grass,  straw  0.5 

Cattle,  fat  o.05 

Cattle,  mbyp  o.05 

Cattle,  meat o.os 

Coffee  t>eansi o.02 

Com,  forage 0.5 

Com,  grain 0.I 

Com,  sweet  (K  +  CWHR) 0.1 

Cottonseed  0.05 

Eggs 0.05 

Goats,  fat o.05 

Goats,  mbyp o.05 

Goats,  meat 0.05 

Hogs,  fat  0.05 

Hogs,  mbyp  o.05 

Hogs,  meat  0  05 

Hops  0.5 

Horses,  fat  o.05 

Horses,  mbyp  0.05 

Horses,  rT>eat 0.05 

Lettuce 0.I 

Milk  (negligible  residue) 0.02 

Peanuts 0.I 

Peanuts,  hay 0.3 

Peanuts,  vines o.3 

Potatoes 0,5 

Poultry,  fat  o.05 

Poultry,  mbyp o.05 

Poultry,  meat 0  05 

Rice 0.1 

Sheep,  fat  o.05 

Sheep,  mbyp  o.05 

Sheep,  meat  0.05 

Sorghum,  fodder 0.I 

Sorghum,  grain 0.I 

Soyt>eans 0.I 

Sugar  beet,  roots o.3 

Sugar  beet,  tops 3.0 

Sugarcane  0.I 

Tomatoes 0.I 

Wheat,  grain o.05 

Wheat,  green  fodder 1.5 

Wheat,  straw o.05 

'There  are  no  U.S.  registrations  as  of  Sep- 
tember 1,  1993  for  coffee  beans. 

[FR  Doc.  93-28733  Filed  11-23-93;  8:45  am) 

BILUNO  CODE  «S«0-SO-F 


40  CFR  Part  180 
[PP8E3642m2031;  FRL-4740-5] 
RIN  2070-AB78 

Petticide  Tolerance  for  Beta-<4- 
Chlorophenoxy)-Alpha-<1 ,1  • 
DJmethyl«thyl)-1  H-1 ,2,4-Triazole-1  - 
Ethanoi 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SliMMARY:  This  document  establishes  a 
tolerance  for  the  combined  residues  of 
the  fungicide  6eto-(4-chlorophenoxy)- 
o/p/ja-(l,l-dimethylethyl)-lH-1.2,4- 
triazole-1-ethanol,  and  its  butanediol 
metabolite,  4-(4-chlorophenoxy)-2. 2- 
dimethyl-4-(lH-l,2,4-triazol-l-yl)-l,3- 
butanediol,  calculated  as  parent 
compound,  in  or  on  the  raw  agricultural 
commodity  (RAC)  imported  bananas 
(whole)  at  0.2  part  per  million  (ppm). 
This  regulation  to  establish  the 
maximum  permissible  level  for  residues 
of  the  fungicide  was  requested  by 
Mobay  Corp. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  24,  1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP  8E3642/R20311.  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SVV.,  Washinfiton.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  f>rotection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
305-5540. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  22,  1993 
(58  FR  49265),  EPA  issued  a  proposed 
rule  that  gave  notice  that  Mobay  Corp., 
P.O.  Box  4913,  Kansas  City,  MO  64120- 
0013,  had  submitted  pesticide  petition 
(PP)  8E3642  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  to  establish  a  tolerance  for  the 
combined  residues  of  the  fungicide 
beto-(4-chlorophenoxy)-aypiiQ-(l  ,1- 
dimethylethyl)-H-l,2,4-triazole-l- 
ethanol.  and  its  butanediol  metabolite. 
4-(4-chlorophenoxy)-2-dimethyl-4-(lH- 
l,2,4-triazol-l-yl)-1.3-butanediol, 
calculated  as  parent  compound,  in  or  on 
the  RAC  bananas  at  0.2  ppm. 
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There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.        I 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluatiad  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 


Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  it  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  sudi  issues  in  fevor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  &tcts  to  the 
contrary;  and  resolution  of  the  Actual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Pursuant  to  the  requirements  of  the 
Regulatony  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  FedNvl  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Sdijects  in  40  CFR  Part  180 

EnviroBunental  protection, 
Administrative  practice  and  procedure, 
Agricultnral  commodities,  Pesticides 
and  pests,  Reporting  and  recwdkeeping 
requirements. 


Dated:  November  3, 1993. 

Daniel  M.  Barolo. 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  TTie  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  160.450  is  amended  in 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
following  raw  agricultural  commodity. 
to  read  as  follows: 

S18a450    B«ta-(4-Chloroph«noxyVfllpha- 
(1,1-dlinethy«ethy1)-YH-1,2,4-trtazole-1- 
•thanol;  totoranees  for  rmiduM. 

(a)»     •     • 


Comrnodity 


Parts  per 
mittton 


Bananas  {wtx>le)i 


0.2 


'There  are  no  U.S.  registrations  tor  bananas 
(whole)  as  of  Septeniber  22, 1993. 


(FR  Doc  93-28908  Filed  11-23-93;  8:45  am] 
BILUNQ  CODE  6560-«e-F 

40  CFR  Parte  180  and  1 86 

[PP  3F2794,  FAP  4H5439/R2022;  PRL-4650- 

RIN  No.  2070-AB78 

Pesticide  Tolerancet  for  Dioamba 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  the  combined  residues  of 
the  herbicide  dicamba  (3.6-dichloro-o- 
anisic  acid)  and  its  5-hydroxy 
metabolite  (3.6-dichloro-5-hydroxy-o- 
anisic  acid),  resulting  from  the 
application  of  the  sodium  salt  in  or  on 
the  raw  agricultural  commodity  (RAC) 
cottonseed  at  3.0  parts  per  million 
(ppm)  and  a  feed  additive  regulation  for 
the  same  chemicals  in  or  on  the  animal 
feed  commodity  cottonseed  meal  at  6.0 
ppm.  These  rules  were  requested  by 
Sandoz  Agro,  Inc.  and  establish  the 
maximum  level  for  residues  of  the 
heibicide  in  or  on  this  RAC  and  animal 
feed  commodity. 

EFFECTIVE  DATE:  These  regulations 
become  effective  November  24, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 


number  [PP  3F2794.  FAP  4H5439/ 
R2022],  may  bo  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor.  Product  Manager 
(PM)  25,  Registi^tion  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmentral  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241.  CM  #2.  1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202,  (703)-305- 
6800. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  12,  1993  (58 
FR  52757),  EPA  issued  a  notice  that 
announced  that  the  Sandoz  Crop 
Protection  Corp.,  Corporate 
Headquarters.  1300  East  Touhy  Ave., 
Des  Plaines,  IL  60018.  had  submitted 
amended  petitions  for  PP  3F2794 
proposing  to  establish  tolerances  for 
residues  of  the  herbicide  dicamba  (3,6- 
dichloro-0-anisic  acid)  and  its  5- 
hydroxy  metabohte,  resulting  from  the 
application  of  the  sodium  salt.'  on  the 
raw  agricultxu-al  commodity  cottonseed 
at  3.0  ppm  and  amending  FAP  4H5439 
to  establish  a  tolerance  for  the  same 
herbicide  for  the  animal  feed  item 
cottonseed  meal  at  6.0  ppm.  EPA  had 
previously  issued  a  notice  of  the 
original  filings  for  PP  3F2794  and  FAP 
4H5439  in  the  Federal  Register  of 
August  1, 1984  (49  FR  30790). 

No  comments  were  received  in 
response  to  the  notices  of  filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  dicamba  toxicological 
data  listed  below  were  considered  in 
support  of  these  tolerances. 

1.  Several  acute  toxciology  studies 
placing  technical-grade  dicamba  in 
Toxicity  Categtory  I  for  eye  irritation, 
Toxicity  Category  lU  for  acute  oral 
toxity.  Toxicity  Category  IV  for  skin 
irritation.  Toxicity  Category  III  for  acuta 
dermal,  and  Toxicity  Category  IV  for 
acute  inhalation  toxicity. 

2.  A  subchronic  feeding  study  in  rats 
fed  dosages  of  1,  50,  250,  and  500 
milligrams  per  kilogram  of  body  weight 
per  day  (mg/kg/bwl/day)  with  a  no- 
observed-effect  level  (NOEL)  of  250  mg/ 
kg/day  based  on  decreased  weight  and 
food  consumption,  absence  or  reduction 
of  cjloplasmic  vacuolation  of 
hepatocytes  indicating  reduced 
glycogen  storage  at  500  mg/kg/day. 

3.  A  1-year  feeding  study  with  dogs 
fed  dosages  of  0,  2, 11,  and  52  mg/kg/ 
day  with  a  NOEL  of  52  mg/kg/day 
[highest  dosage  tested  (HDT)). 

4.  A  2-3rear  chronic  fading/ 
carcinogenicity  study  in  rats  fed  dosages 
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of  0,  2.5. 12.5.  and  125  mg/kg/day  with 
no  carcinogenic  effects  observed  under 
the  conditions  of  the  study  at  dose 
levels  up  to  and  including  125  mg/kg/ 
day  (HDT)  and  a  systemic  NOEL  of  125 
mg/dg/day  (HDT). 

5.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  mice  fed 
dosages  of  0.  5.6. 18, 115,  and  360  mg/ 
kg/day  with  no  carcinogenic  effects 
observed  under  the  condition  of  the 
study  at  dose  levels  up  to  and  including 
360  mg/kg/day  (HDT)  and  a  systemic 
NOEL  of  115  mg/kg/day  based  on 
decreased  weight  in  females  and 
increased  mortaUty  in  males  at  360  mg/ 
kg/day. 

6.  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0,  64,  160,  and  400 
mg/kg/day  with  no  clear  evidence  of 
developmental  effects.  The  maternal 
NOEL  of  160  mg/kg/day  was  based  on 
reduced  food  consumption  and  deaths 
at  400  mg/kg/day. 

7.  A  developmental  toxicity  study  in 
rabbits  fed  dosages  of  0. 1.0.  3.0,  and  10 
mg/kg/day  with  no  developmental 
effects  occurring,  even  at  the  highest 
dose  tested.  A  fetotoxic  NOEL  of  3.0  mg/ 
kg/day  was  based  on  reduced  fetal  body 
weight  at  10  mg/kg/day.  This  study  was 
used  in  calculation  of  the  Reference 
Dose  (RED)  formerly  known  as  the 
accceptable  daily  intake  (ADI). 

8.  Mutagenicity  studies  include  in 
vitro  unscheduled  DNA  synthesis  (did 
not  induce  UDS  with  or  without 
metabohc  activation  up  to  3,000 
micrograms/millihter  lug/mLj);  an 
Ames  test  (not  mutagenic  to  any  strains 
of  Salmonella  typhimmium);  and  an  in 
vitro  microbiological  mutagenicity  and 
DNA  sy-nthesis  with  E.  coli  (negative 
with  or  without  metabolic  activation  at 
1.000  ug/plate). 

The  RED,  based  on  a  NOEL  of  3.0  mg/ 
kg/day  established  in  a  developmental 
study  in  rabbits  and  using  an 
uncertainty  factor  of  100,  is  calculated 
to  be  0.03  mg/kg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
for  published  tolerances  and  food  or 
feed  additive  regulation  is  0.004816  mg/ 
kg/bwt/day  for  the  overall  U.S. 
population.  The  current  action  will 
increase  the  TMRC  by  0.000062  mg/kg/ 
bwt/day  (0.2  percent  of  the  RED)  for  the 
overall  U.  S.  population.  For  U.S. 
subgroup  populations,  nonnursing 
infants  and  children  aged  1  to  6.  the 
oirrent  action  will  increase  the  TMRC 
0.000021  mg/kg  body  weight/day  (.07% 
percent  of  the  RfD)  and  0.000112  mg/kg 
body  weight/day  (.37%  of  the  RfD), 
respectively.  This  tolerance  and  feed 
additive  regulation  and  previously 
established  tolerances  and  food  or  feed 
addiUve  regulations  utilize  a  total  of  16 
percent  of  the  RFD  for  the  overall  U.S. 


population.  For  U.S.  subgroup 
populations,  nonnursing  infants  and 
children  aged  1  to  6,  the  current  action 
and  previously  established  tolerances 
and  food  or  feed  additive  regulations 
utilize,  respectively,  a  total  of  73  and  42 
percent  of  the  RFD,  assuming  that 
residue  levels  are  at  the  estabUshed 
tolerances  on  food  or  feed  additive 
regulation  and  that  100  percent  of  the 
crop  is  treated. 

Data  lacking  include  additional 
information  on  a  chromosome 
aberration  mutagencity  study  in  Chinese 
hamster  ovary  cells,  and  the  repeat  of 
the  two-generation  rat  reproduction 
study.  The  petitioner  has  been  notified 
of  the  deficiencies.  Despite  the  absence 
of  these  studies,  EPA  believes  that  the 
establishment  of  these  tolerances  will 
not  significantly  increase  the  risk  posed 
by  dicamba  because  the  total  increase  in 
utiUzed  RFD  is  less  than  1  percent  (0.21 
percent). 

Althourfi  dicamba  itself  has  not  been 
shovra  to  be  carcinogenic,  chemical 
analysis  of  dicamba  indicates  that 
certain  formulations  may  contain  low 
levels  of  dimethyl-N-nitrosamine 
(DMNA)  as  an  impurity.  The 
contaminant  dimethylnitrosoamine 
present  in  the  formulation  is  due  to  the 
use  of  the  dimethylamine  PMA)  salt. 
The  current  proposed  formulation 
change  to  the  sodium  salt  negates  this 
concern.  Nitrosamine  generation 
depends  on  the  presence  of  a  secondary 
amine  as  a  substrate  and  a  nitrating  or 
a  nitrosating  agent.  Neither  is  present  in 
the  sodium  salt  formulation;  therefore, 
no  nitrosamine  risk  will  be  present. 

Because  technical  dicamba  contains 
up  to  50  parts  per  billion  (ppb)  of  2.7- 
dichlorodibenzo-p-dioxin  (2,7-DCDD). 
the  Agency  has  evaluated  data  on 
DCDD.  The  data  evaluated  included  two 
carcinogenicity  studies  in  which  DCDD 
were  fed  to  mice  (at  750  and  1.500  mg/ 
kg/day)  and  rats  (at  250  and  500  mg/kg/ 
day).  Effects  include  marginal  increased 
incidences  of  combination  of  leukemias 
and  lymphomas,  hemangiosarcomas  and 
hemangiomas,  and  of  hepatocellular 
carcinomas  and  adenomas  in  male 
B6C3F1  mice.  These  effects  were 
"considered  as  suggestive  of  a 
carcinogenic  effect  of  2,7- 
dichlorodibenzo-p-dioxin  in  these 
animals,"  (Toxicology  and 
Carcinogenesis  Studies  of  2,7- 
Dichlorodibenzo-p-dioxin.  Report  #123 
(1979).  NIH  Pub  #79-1378).  A  clear 
association  between  treatment  and  the 
noted  liver  tumors  could  not  be  made 
taking  into  account  the  study  results 
and  the  historical  incidences  of  these 
tumors.  The  Incidences  of  the  remaining 
tumors  (leukemias  and  lymphomas. 


hemangiosarcomas  and  hemagiomas) 
were  not  dose  related. 

The  National  Toxicology  Program 
Report  of  July  9. 1991  (NTIS 
#PB290570/AS)  stated  that  the 
carcinogenic  potential  of  DCDD  was 
negative  in  male  rats,  negative  in  female 
rats,  negative  in  female  mice,  and  only 
equivocally  positive  (only  possibly 
positive)  in  male  mice.  In  addition,  the 
International  Toxicity  Equivalency 
Factor  (ITEF)  for  Di-dioxins  is  0 
according  to  NATO-CCMS  (Committee 
on  Challenge  the  ITEF  of  Risk 
Assessments  for  Complex  Mixtures  of 
Dioxin  and  Related  Compounds)  Update 
of  TEF's  dated  February  1989  by  Barnes, 
Ketz,  and  Bottimore.  In  Ught  of  these 
data,  there  is  insufficient  evidence  to 
conclude  that  DCDD  induces  cancer  in 
animals.  The  Agency  has  evaluated 
pertinent  toxicology  and  residue 
information  and  has  concluded  that 
there  is  no  potential  carcinogenic  risk  to 
humans  from  a  DCDD  impurity  in  the 
dicamba  to  be  used  on  cotton. 

In  developmental  studies,  it  was 
reported  that  low  incidence  of  cardiac 
lesions  was  observed  in  fetuses 
following  the  oral  administration  of  250 
to  2.000  ug/kg/day  of  DCDD  to  female 
Wistar  rats  on  days  6  to  15  of  gestation; 
however,  examination  of  sections  of 
myocardium  and  pericardium  from 
fetuses  of  female  rats  (strain  not 
specified)  adminstered  100  mg/kg/day 
oo  days  6  to  15  of  gestation  revealed  no 
morphological  differences  from 
controls.  Based  on  examination  of  these 
studies,  the  Agency  has  concluded  that 
the  residue  levels  from  this  compound 
will  not  pose  a  significant  risk  to  the 
consuming  public. 

The  pesticide  is  useful  for  the 
piuposes  for  which  the  tolerances  hie 
sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
The  nature  of  the  residue  is  adequately 
understood  for  the  purpose  of 
establishing  these  tolerances.  Adequate 
analytical  methodology  (gas 
chromatography  with  an  electron- 
captiu^  detector)  is  available  for 
enforcement  purposes.  This  method  is 
listed  in  the  Pesticide  Analytical 
Manual.  Vol.  n.  There  are  currently  no 
actions  pending  against  the  registration 
of  this  diemical.  Any  secondary 
residues  occurring  in  milk,  meat,  fat. 
and  meat  byproducts  and  liver  and 
kidney  of  cattle,  goats,  horses,  hogs,  and 
sheep  from  the  use  of  dicamba  on  cotton 
will  be  covered  by  established 
tolerances  for  dicamaba  and  metaboUte 
3.6-dichloro-2-hydroxybenzoic  add  on 
these  commodities.  No  secondary 
residues  are  expected  to  occur  in 
poultry  or  eggs  from  this  use. 
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Based  on  the  data  and  information 
cited  above,  the  Agency  has  determined 
that  the  estabhshment  of  tolerances  by 
amending  40  CFR  parts  180  and  186 
will  protect  the  public  health  and  that 
use  of  the  pesticide  in  accordance  with 
the  feed  additive  regulation  will  be  safe. 
Therefore.  EPA  is  establishing  the 
tolerances  and  feed  additive  regulation 
as  described  below. 

Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  40  CFR  178.20.  The 
objeaions  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  the  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  firom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricidtural  commodities.  Feed 
additives.  Pesticides  and  pests. 
Recording  and  recordkeeping 
requirements. 


Dated:  November  3. 1993. 
Danial  M.  Barolo, 
AcUng  Director.  Office  of  Pesticide  Programs 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follow: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

b.  In  §  180.227  by  adding  new 
paragraph  (c).  to  read  as  follows: 

§180.227 
raslduee. 


Dicamba;  tolerances  for 


(c)  A  tolerance  is  established  for  the 
combined  residues  of  dicamba  (3.6- 
dichloro-o-anisic  acid)  and  its  5-OH 
metabolite  (3.6-dichloro-5-hydroxy-o- 
anisic  acid),  resulting  from  the 
application  of  the  sodium  salt  of 
dicamba  in  or  on  the  following  raw 
agricultural  commodity. 


Commodity 


Parts  per 
miNion 


Cottonseed 


3.0 


PART  18fr-{  AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  §  186.1800,  to  read  as 
follows: 

§186.1800    Dtoamba. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  of  the  herbicide 
dicamba  (3.6-dichloro-o-anisic  acid)  and 
its  nietabolite  3.6-dichloro-5-hydroxy-o- 
anisic  acid  in  or  on  the  processed  feeds 
when  present  therein  as  a  result  of 
application  of  this  herbicide  to  growing 
crops. 


Feed 


Peutsper 

million 


Sugarcane  molasses 


20 


(b)  A  tolerance  is  established  for  the 
combined  residues  of  dicamba  (3.6- 
dichloro-o-anisic  acid)  and  its  5-OH 
metabolite  (3.6-dichloro-5-hydroxy-o- 
anisic  acid),  resulting  from  the 
application  of  the  sodium  saU,  to  the 
growing  crop  in  or  on  the  following 
processed  feed. 


Feed 


Cottonseed  meal 


Parts  per 

million 


6.0 


(FR  Doc.  93-28907  Filed  11-23-93;  8:45  am| 

BtUMQ  CODE  HM-SO-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7009 

IAK-932-4210-06:  AA-17983.  AA-14907. 
AA-16671) 

Partial  Revocation  of  Executive  Order 
No.  4257,  Dated  June  27, 1925;  Alaska 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
169.14  acres  of  National  Forest  System 
lands  withdrawn  for  use  by  the  Coast 
Guard.  Department  of  Transportation, 
for  the  Amelius  Island,  Chff  Point,  and 
Grand  Island  Lighthouses.  The  lands  are 
no  longer  needed  for  the  purpose  for 
which  they  were  withdrawn.  This 
action  also  opens  the  Amelius  Island 
Lighthouse  land  for  selection  by  the 
State  of  Alaska,  if  such  land  is  otherwise 
available.  Any  of  this  land  that  is  not 
selected  by  the  State  will  be  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  system 
lands.  Additionally,  the  Cliff  Point 
Lighthouse  land  is  part  of  the  Misty 
Fjords  National  Monument  and  Misty 
Fjords  National  Monument  Wilderness, 
and  the  Grand  Island  Lighthouse  is  part 
of  the  Admiralty  Island  National 
Monument  and  Admiralty  Island 
National  Monument  Wilderness,  as 
established  and  designated  by  the 
Alaska  National  Interest  Lands 
Conservation  Act.  The  lands  remain 
withdrawn  from  all  forms  of  entry, 
appropriation,  or  disposal  under  the 
public  land  laws. 

EFFECTIVE  DATE:  November  24.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sue  A.  Wolf.  BLM  Alaska  State  Office. 
222  W.  7th  Avenue.  No.  13.  Anchorage, 
Alaska  99513-7599,  907-271-5477 

By  virtue  of  the  authority  vested  in 
the  Secretar>'  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  4257.  dated 
fune  27, 1925.  which  withdrew  National 
Forest  System  lands  for  lighthouse 


62042  Federal  Register  /  Vol.  58.  No.  225  /  Wednesday.  November  24.  1993  /  Rules  and  Regulations 


purposes,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

Gipper  River  Meridian 

Tongass  National  Foivst 

(a)  Amelius  Island  Lighthouse 

Land  within  sec.  6.  T.  66  S..  R.  75  E.. 
described  as: 
Small  island  about  400  yards  in  dianteter 
IV4  nautical  miles  147*  true  from  Point 
Amelius.  (Approximate  latitude  56* 
lO'/i'  north,  longitude  133*  52'  west.) 
The  area  described  contains  approximately 
20  acres. 

(b)  Cliff  Point  Lighthouse 

Land  within  T.  71  S.,  R.  100  E.,  described  as 
Tracts  A.  B.  and  C  of  U.S.  Survey  Mo. 
1714.  excluding  the  following  parcel: 

Beginning  at  a  point  on  low  water  line. 
west  shore  of  Portland  Canal.  300  feet  in 
a  direct  line,  southerly,  from  the  center 
of  the  concrete  slab  forming  the 
foundation  of  Qiff  Point  Light; 

Thence  west  true  300  feet; 

Thence  north  true  600  feet; 

Thence  east  true  150  feet,  more  or  less,  to 
an  intersection  with  the  low  water  line; 

Thence  southeasterly  and  southerly, 
following  the  windings  of  the  low  water 
line  to  point  of  beginning.  This  ptarcel 
contains  approximately  3.6  acres. 

The  area  descrilied,  less  exclusion, 
contains  approximately  89.76  acres. 

|c]  Grand  Island  Lighthouse 

L.and  within  T.  43  S.,  R.  69  E..  described  as 
TracU  A  and  B  of  U.S.  Survey  No.  1717. 
excluding  the  following  parcel: 

Beginning  at  a  point  on  low  water  line,  east 
shore  of  Grand  Island,  300  feel  in  a  direct 
line,  southerly,  from  the  center  of  Grand 
bland  Beacon,  a  slatted  tripod  anchored 
to  concrete  piers; 

Thence  west  true  300  feet; 

Thence  north  true  400  feet  nK>re  or  less,  to 
an  intersection  with  low  water  line; 

Thence  southeasterly  and  southerly 
following  the  winding  of  the  low  water 
line  to  point  of  l)eginning.  This  parcel 
contains  approximately  2.8  acres. 

The  area  described,  less  exclusion, 
contains  approximately  59.38  acres. 

The  areas  described  aggregate 
approximately  169.14  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  in  paragraph  1(a)  is 
hereby  opened  to  selection  by  the  State 
of  Alaska  under  section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7. 1958.  48 
U.S.C.  note  prec.  21  (1988). 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  in 
paragraph  1(a),  for  a  period  of  ninety- 
one  (91)  days  firom  the  date  of 
publication  of  this  order,  if  such  land  is 
otherwise  available.  Any  of  the  land 
described  in  paragraph  1(a)  that  is  not 
selected  by  the  State  of  Alaska  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  Tongass  National 


Forest  reservation,  and  any  other 
withdrawal  of  record. 

4.  At  10  a.m.  on  February  23, 1994, 
the  land  described  in  paragraph  1(a) 
will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
the  National  Forest  System  land, 
including  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

5.  The  land  described  in  paragraph 
1(b)  is  part  of  the  Misty  Fjords  National 
Monument  and  Misty  Fjords  National 
Monument  Wilderness,  and  the  land 
described  in  paragraph  1(c)  is  part  of  the 
Admirahy  Island  National  Monument 
and  Admiralty  Island  National 
Monument  Wilderness  pursuant  to 
sections  503.  703,  and  707  of  the  Alaska 
National  Interest  Lands  Conservation 
Act,  94  Stat.  2399,  2418,  and  2421.  The 
lands  described  will  remain  withdrawn 
from  all  forms  of  entry,  appropriation, 
or  disposal  under  the  public  land  laws. 
Any  lands  described  in  paragraph  1(b) 
and  1(c)  that  may  be  outside  of  the 
Misty  Fjords  National  Monument  and 
the  Misty  Fjords  National  Monument 
Wilderness,  or  the  Admiralty  Island 
National  Monument  and  Admiralty 
Island  National  Monument  Wilderness, 
will  remain  withdrawn  from  all  forms  of 
entry,  appropriation,  or  disposal  under 
the  public  land  laws  until  a  further 
opening  order  is  published. 

Dated:  November  2, 1993. 
Bob  Armstrong, 

Assistant  Secretory  of  the  Interior. 
[FR  Doc.  93-28826  Filed  11-23-93;  8:45  am] 
MLUNA  CODE  4310^A-M 


43  CFR  Pubik  Land  Order  7010 

[WY-«30-«21(M)6;  WYW  88891;  WYW 
128399] 

Opening  of  Land,  Under  Section  24  of 
ttie  Federal  Power  Act.  in  Geological 
Survey  Order  Dated  August  5, 1955, 
Which  Established  PowersHe 
Classification  No.  433;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

AcnON:  Public  land  order. 

SUMMARY:  This  order  opens,  subject  to 
the  provisions  of  Section  24  of  the 
Federal  Power  Act.  a  total  of  220  acres 
of  National  Forest  System  lands 


withdrawn  by  a  Geological  Survey 
Order  dated  August  5. 1955,  which 
established  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  433.  This  order  will  permit 
consummation  of  a  pending  land  sale 
and  also  allows  future  land  exchanges  of 
Forest  Service  administered  lands.  The 
lands  have  been  and  continue  to  be 
open  to  mineral  leasing,  and  under  the 
provisions  of  the  Mining  Claims  Rights 
Restoration  Act  of  1955,  to  mining. 

EFFECTIVE  DATE:  November  24. 1993. 

FOn  FURTHER  INFORMATKM  CONTACT: 

Duane  Feick.  BLM  Wyoming  State 
Office.  P.O.  Box  1828.  Cheyenne. 
Wyoming  82003.  307-775-6127. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interiw  by  the  Act 
of  June  10, 1920,  section  24,  as 
amended.  16  U.S.C  818  (1988);  and 
pursuant  to  the  determinations  by  the 
Federal  Energy  Regulatory  Commission 
in  DVWY-182  and  DVWY-188.  it  is 
ordered  as  follows: 

1.  At  9  a.m.  on  November  24, 1993. 
the  following  described  National  Forest 
System  lands  withdrawn  by  a 
Geological  Survey  Order  dated  August 
5, 1955,  whidi  established  Powersite 
Classification  No.  433,  will  be  opened  to 
disposal  by  sale  or  exchange  subject  to 
the  provisions  of  Section  24  of  the 
Federal  Power  Act,  as  specified  in 
Federal  Energy  Regulatory  Commission 
determinations  DVWY-182  and  DVWY- 
188,  and  subject  to  valid  existing  rights, 
the  provisions  of  existing  withdrawals, 
and  the  requirements  of  applicable  law: 

Sixth  Principal  Meridiui 

Bridger-Teton  National  Forest 

T.  45N.,R.  112W., 

Sec  20,  NEV«NEV«: 

Sec.  21,  W'/iNW'ANEV*.  NE'ANWV*.  and 
NWV.NWV4. 
T.  38  N,  R.  113  W.. 

Sec.  29.  N'/iNWV«. 

The  areas  described  aggregate  220  acres  in 
Teton  and  Sublette  Counties. 

Dated:  November  9, 1993. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
fFR  Doc.  93-28828  Filed  11-23-93;  8:45  am) 

MLLPM  COOE  4310-22-M 


Federal  Register  /  Vol.  58.  No.  225  /  Wednesday.  November  24.  1993  /  Rules  and  Regulations  62043 


DEJ>ARTMENT  OF  TRANSPORTATION 

Marltima  Administration 

46  CFR  Part  232 

Docket  No.  R~1 50 

(RIN2133-AB05] 

Uniform  Rnancial  Reporting 
Requirements 

AGENCY;  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Final  rule. 


SUMMARY:  The  Maritime  Administration 
(MARAD)  is  issuing  this  final  rule  to 
clarify  its  uniform  financial  reporting 
requirements  appUcable  to  the 
preparation  and  submission  to  MARAD 
of  financial  reports  and  other  financial 
information  by  participants  in  MARAD 
financial  assistance  programs.  These 
amendments  will  ensure  that  there  is 
observance  of  generally  accepted 
accounting  principles  in  the  keeping  of 
financial  records  and  the  submission  to 
MARAD  of  financial  reports  by  these 
participants.  Amendments  also  reflect 
changes  in  the  MARAD  organizational 
structure. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  December  27. 1993.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  ].  McDonnell.  Director,  Office  of 
Financial  Approvals,  Maritime 
Administration,  Washington.  DC  20590. 
Telephone  (202)366-5861. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  regulations  at  46  CFR 
part  232  is  to  provide  direction  to 
participants  in  MARAD's  financial 
assistance  programs  in  maintaining,  in  a 
uniform  format,  a  chart  of  accounts 
which  is  the  basis  for  the  preparation  of 
periodic  financial  reports  and 
information  that  MARAD  requires  them 
to  submit  on  Form  MA-172.  That  format 
is  derived  from  generally  accepted 
accounting  principles  (GAAP),  as 
promulgated  by  the  Financial 
Accounting  Standards  Board  of  the 
American  Institute  to  Certified  Public 
Accountants.  MARAD  is  amending  its 
regulations  to  reflect  many  changes  in 
the  GAAP,  including  changes  in 
terminology,  that  have  occurred  since 
these  regulations  were  promulgated  ten 
years  ago,  and  to  clarify  its  longstanding 
poHcy  that  required  reporting  to 
MARAD  be  in  conformity  with  GAAP. 
Whenever  a  provision  in  these 
regulations  could  be  construed  to  be  in 
conflict  with  the  requirements  of  GAAP, 
the  requirements  of  GAAP  shall  prevail. 
Accordingly,  when  a  change  occurs  in 
GAAP,  e.g.,  a  change  in  the  name  of  an 
account,  that  change  will  now  be 


deemed  to  be  incorporated  in  these 
regulations  without  the  need  for  a 
rulemaking. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866. 
(September  30, 1993)  and  it  has  been 
determined  that  this  is  not  a  "significant 
regulatory  action."  It  will  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

This  rulemaking  does  not  involve  any 
change  in  important  Departmental 
poUcies  and  is  considered 
nonsignificant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034.  February  26, 1979).  Because 
the  economic  impact -should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary.  Since  this  is  a  rule  of 
agency  procedure  related  to  the  format 
required  for  periodic  financial  reporting 
to  MARAD,  notice  and  public  comment 
is  not  required  pursuant  to  5  U.S.C 
553(b)(3)(A). 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  these  regulations  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 


not  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  reporting 
requirements  that  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  (Approval  No  2133-005). 

List  of  Subjects  in  46  CFR  Part  232 

Maritime  carriers,  Reporting 
requirements.  Uniform  system  of 
accounts. 

Accordingly.  46  CFR  part  232  is 
amended  as  follows: 

1.  The  authority  citation  for  46  CFR 
part  232  is  revised  to  read  as  follows: 

Authority:  Section  204(b).  Merchant 
Marine  Act.  1936,  as  amended  (46  App 
U.S.C.  1114(b));  49  CFR  1.66. 

2.  The  table  of  contents  is  amended 
with  respect  to  §  232.4  (A)  Asset 
Accounts,  as  follows: 

a.  The  title  of  account  160  is  revised 
to  read  "Bad  Debts." 

b.  The  titles  for  accounts  360  and  380. 
respectively,  are  exchanged;  and 

c.  The  title  of  account  390  is  revised 
to  read  "Intangible  Assets". 

3.  Section  232.1.  is  amended  by 
revising  paragraph  (b).  to  read  as 
follows: 

{232.1     Purpose  and  applicability. 

(b)  Applicability.  This  regulation  is 
application  to  all  participants  in 
financial  assistant  programs 
administered  by  the  Maritime 
Administration.  U.S.  Department  of 
Transportation,  that  are  required  to  file 
periodic  financial  reports  with  that 
agency. 

4.  Section  232.2  is  amended  as 
follows:  a.  In  paragraph  (a),  after 
"generally  accepted  accounting 
principles,"  add  "(promulgated  by  the 
Financial  Accounting  Standards  Board 
of  the  American  Institute  of  Certified 
Public  Accountants)",  and  remove  the 
text  that  follows. 

b.  In  paragraph  (b),  remove  the  words 
"the  accounting  principles  contained  in 
this  part"  and  substitute  the  words 
"generally  accepted  accounting 
principles". 

c.  Remove  existing  paragraph  (c)  and 
redesignate  paragraphs  (d)  through  (f)  as 
paragraphs  (c)  through  (e).  respectively. 

d.  In  newly  designated  paragraph  (d). 
substitute  the  name.  "Office  of  Financial 
Approvals",  for  the  "Office  of  Financial 
Management". 

e.  Revise  the  newly  designated 
paragraphs  (c)  and  (e).  respectively,  to 
read  as  follows: 

§232.2    Ganeratlnstnictlons 
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(c)  Reconciliation  of  financial  reports. 
When  a  program  participant  issues 
certified  financial  statements  following 
accounting  policies  different  from  those 
followed  for  the  financial  statement 
filed  with  the  Maritime  Administration 
(such  as  reports  filed  with  the  Securities 
and  Exchange  Commission,  public 
service  commissions  or  other  regulatory 
agencies,  or  reports  using  other 
acceptable  accounting  methods  differing 
from  methods  used  for  this  regulation's 
purposes),  the  program  participant  shall 
clearly  set  forth  the  nature  and  amoiint 
of  each  adjustment  necessary  to 
reconcile  the  published  statements  with 
those  filed  with  the  Maritime 
Administration. 

(e)  Effective  Date.  This  regulation  is 
effective  as  of  December  27, 1993  and  its 
requirements  are  mandatory  for 
financial  reports  for  accoimting  periods 
ending  on  or  after  December  31, 1993. 

§232.3    [Amended] 

5.  Section  232.3,  Chart  of  Accounts,  is 
amended  in  paragraph  (a)  by  removing 
the  word,  "basis",  and  substituting  the 
word,  "guide",  and  by  adding  a 
sentence  at  the  end  to  read.  "However, 
whenever  there  is  a  conflict  between  the 
meaning  of  any  term  used  in  the  Chart 
of  Accounts  in  this  part  232  and  that 
stated  in  any  revision  to  generally 
accepted  accounting  principles,  the 
meaning  of  the  latter  shall  control  and 
shall  be  followed." 

6.  Section  232.4  is  amended  as 
follows: 

a.  In  paragraph  (b)(A)(2)(i),  substitute 
the  words,  "a  related  party",  for  "an 
affiliated  company." 

b.  In  paragraph  (b)(A)(5),  revise  the 
heading  to  read"  160  Allowance  for  Bad 
Debts." 

c.  In  paragraphs  (b)(A)(8)(i)  and  (iv) 
substitute  the  words,  "related  parties", 
for  "affiliated  companies". 

d.  In  paragraph  (h)(a)(8)(i),  substitute 
the  words  "related  parties"  for  the  word 
"affiliates". 

e.  Redesignate  existing  paragraph 
{b)(A)(n)  as  paragraph  (b)(A)(10)  and 
redesignate  existing  paragraph 
(b)(A)(70)  as  paragraph  (b)(A)(13). 
Revise  the  heading  of  newly  designated 
{b)(A)(IO}  to  read  "360  Deferred 
Charges"  and  revise  the  heading  of 
newly  designated  (b)(A)(n)  to  read 
"380  Other  Assets".  In  newly 
designated  paragraph  (b)(A)(ll).  in  the 
first  sentence  of  the  text,  remove  the 
"(i)"  at  the  beginning  and  the  words 
"including  deferred  charges,"  and.  in 
the  last  sentence  of  that  paragraph, 
substitute  the  words,  "related  parties", 
for  "affiliated  companies",  which  words 
appear  twice,  separated  by  a  comma. 


e.  In  paragraph  (b){A)(12),  revise  the 
heading  to  read  390    Intangible  Assets. 

f.  In  paragraph  (b)(B)(l)(ii),  substitute 
the  words,  "related  parties",  for 
"affihated  companies." 

g.  Paragraph  [b)(A)(5)(ii).  (b)(A)(4)(u) 
and  (b)(A)(8)(ii)  are  revised  to  read  as 
follows: 

S  232.4    Balance  Shaat  Account* 

(b)*  •  • 

(A)  Asset  Accounts. 

(!)••• 

(3)  140  Notes  receivable. 
(i)*  *  * 
(ii)  Separate  subaccounts  shall  be 

used  to  segregate  notes  receivable  from 
related  parties. 

(4)  150  Accounts  Receivable. 
(i)*  •  • 
(ii)  Separate  subaccounts  shall  be 

used  to  segregate  trade  or  traffic 
receivables,  claims  receivables  and 
miscellaneotis  receivables.  Receivables 
arising  from  transactions  with  related 
parties  shall  also  be  segregated. 

(8)  310  Investments. 

(ii)  Separate  subaccounts  shall  be 
maintained  for  the  various  investments, 
including  those  resulting  from  related 
party  transactions. 

7.  Section  232.5  is  amended  as 
follows: 

a.  In  paragraph  (b)(E)(J)(ii)  remove  the 
text  beginning  after  the  third  semi-colon 
with  the  words  "hull  and  machinery 
insurance  costs",  and  ending  with  the 
words  "second  seamen's  insurance 
premiums",  preceding  the  fourth  semi- 
colon, and  substitute  the  following  text, 
"hull  and  machinery  insurance  costs, 
including  premiiun  expense, 
deductibles  which  have  been  incxirred 
or  paid,  protection  and  indemnity 
insurance,  including  premium  expense, 
personal  injury  and  ilhiess  deductibles 
which  have  been  incurred  or  paid,  and 
second  seaman's  insurance  premiums". 

b.  In  paragraph  (b)(E){l)(iu),  remove 
the  words,  "direct  costs",  and  substitute 
the  words,  "expenses  directly". 

c.  Revise  paragraph  (b)(E)(ll)(i}  to 
read  as  follows: 

f  232.5    Income  Statement  Accounts 

*        •        *        •        • 

(b)*  •  • 

(e)*  •  • 

(11)  990  Cumulative  Effect  of  Change 
in  Accounting  Policy. 

(i)  This  account  snail  be  used  to 
report  the  ounulative  effect  of  a  change 
in  accounting  policy  or  a  change 
required  under  generally  accepted 
accounting  principles. 


By  Order  of  the  Maritime  Administrator. 

Dated:  November  17, 1993. 
Joal  Richard. 

Acting  Secretary,  Maritime  Administration. 
(FR  Doc.  93-28704  Filed  11-23-93;  8:45  am) 
SnXINO  CODE  t730-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  93-22.  FCC  93-489] 

Interstate  Pay-Par-Call  Services 

AGENCY:  Federal  Communications 
Conunission. 

ACTION:  Final  rule;  delay  of  effective 
date. 


SUMMARY:  The  Commission  adopted  this 
Order  to  delay  the  effective  date  of  its 
regulation  requiring  common  carriers 
transmitting  and  billing  interstate  pay- 
per-call  services  to  display  all  charges 
for  such  services  sejparately  from  local 
or  long  distance  telephone  charges.  This 
regulation  was  scheduled  to  take  effect 
on  November  1. 1993.  The  Commission 
delayed  the  effiactive  date  until  January 
1. 1994  to  avoid  the  disruption  and 
confusion  that  would  result  if  carriers 
are  unable  to  complete  modifications  to 
their  billing  systems  by  the  required 
deadline. 

EFFECTIVE  DATE:  Section  64.1510 
(a)(2)(ii)  and  (b)  is  effective  January  1. 
1994. 

FOn  FURTHER  INFORMATKM  CONTACT: 

Robert  Spangler.  Enforcement  Division, 
Common  Carrier  Bureau,  202-632-4890. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  in 
CC  Docket  No.  93-22  (FCC  93-489), 
adopted  and  released  on  October  29, 
1993.  The  full  text  of  the  Order  is 
available  for  inspection  and  copying 
dining  normal  business  hours  in  the 
FCC  Reference  Center,  room  239, 1919 
M  Street.  NW..  Washington.  DC.  The 
full  text  of  this  Order  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  2100  M  Street. 
NW.,  suite  140,  Washington,  DC  20037. 
(202)  857-3800. 

Summary  of  Order 

1.  On  October  29, 1993,  the 
Commission  adopted  and  released  an 
Order  in  CC  Docket  No.  93-22. 
sununarized  here,  which  extends  the 
effective  date  of  certain  regulations 
applicable  to  billing  of  interstate  pay- 
per-call  charges.  Specifically,  acting  on 
its  own  motion,  the  Commission 
reconsidered  the  effiective  date  of  the 
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"separate  billing"  requirements 
contained  in  §64.1510  (a)(2)(ii)  and  (b). 
47  CFR  64.1510  (a)(2)(ii).  (b).  and 
extended  that  date  from  November  1. 
1993  to  January  1.  1994.  The  separate 
billing  requirement  compels 
interexchange  carriers  (IXCs)  carrying 
and  billing  for  interstate  pay-per-call 
services  to  list  all  charges  for  such 
service*  separately  from  charges  related 
to  local  or  long  distance  telephone 
services. 

2.  In  extending  the  effective  date  of 
that  requirement,  the  Commission 
observed  the  apparent  difficulty  of  some 
carriers  in  completing  the  modifications 
to  billing  systems  necessary  to  list  pay- 
per-call  charges  separately  by  November 
1, 1993.  and  the  disruption  likely  to 
flow  from  failure  to  meet  such 
requirements.!  To  avoid  violating  the 
separate  billing  requirements  of  Section 
64.1510.  an  IXC  would  be  required  to  (1) 
cease  transmitting  pay-per-call  services, 
either  entirely  or,  to  the  extent  possible, 
selectively  for  those  particular  regions 
where  billing  cannot  be  accomplished 
as  required;  or  (2)  continue  transmission 
of  pay-per-call  services  but  defer  billing 
until  compliance  is  assured.  The 
Commission  observed  that  either  option 
could  threaten  the  financial  stability 
and.  quite  possibly,  even  the  survival  of 
some  producers  of  pay-per-call  services, 
since  revenue  would  be  either  deferred 
or  completely  lost  In  addition, 
consumers  would  not  be  well  served  if 
familiar  pay-per-call  programs  are  no 
longer  available  or  if  bills  are  not 
rendered  until  significantly  after  the 
services  were  used. 


1  Tbirtaen  parti««  have  requested  oi  supported 
waiver  of  the  November  1  effective  date  with 
respect  to  certain  provisioas  in  Section  64.1510.  Se« 
AllTel  Service  Corporation  Comments  in  Support  of 
AT*T»  Petition  for  Limited  Interim  Waiver  on  an 
Expedited  Basis  (Oct  27, 1993);  American 
Telephone  and  Telegraph  Company  (AT4T) 
Petition  for  Limited  Interim  Waiver  on  an 
Expedited  Basis  (Oct  2a  1993):  Cincinnati  Bell 
Telephone  (CBT)  Petition  for  Temporary  Limited 
Waiver  (Oct.  20, 19«3);  GTE  Service  CorporatloD's 
Comments  in  Support  of  ATAT  (Oct  22, 1993);  MQ 
Telecommunications  Corporation  Petition  for 
Limited  Waiver  (Oct  26,  1993);  National  Telephone 
Cooperatlvw  Association  Comments  in  Support  of 
AT4Ts  Petition  for  Limited  Waiver  (Oct  27, 1993); 
New  England  Telephone  and  Telegraph  Company 
Petition  for  Limited  Waiver  (Oct.  25. 1993);  North 
Slate  Telephone  Company  Petition  for  Limited 
Waiver  (Oct.  27, 1993);  Qulntrwc  DaU  Systems 
Corp.  Camments  in  Support  of  AT»T's  Petition  lot 
a  Temporary  Limited  Waivw  (Oct.  27, 1993);  Sprint 
Corporation  Petition  for  Limited  Waiver  (Oct  27, 
1993);  United  States  Telephone  Association 
Commenlfi  on  Petitions  for  Waiver  and  Petition  for 
Limited  Qctension  of  Compliance  Dates  to  Match 
Any  Exteation  Granted  to  Interexchange  Carrian 
(Oct  25,  1993);  U  S  West  Petition  for 
Reconsideration  (Sep.  24. 1993).  In  addition,  on 
October  27, 1993.  the  Information  Industry 
Assodatloa  filed  a  letter  supporting  the  carriers' 
requests. 


3.  The  Commission  concluded  that 
consumers  would  not  be  substantially 
harmed  by  a  60  day  extension  of 
separate  billing  requirements  given 
other  pay-per-call  regulations 
mandating  actions  by  EXCs  that  are 
designed  to  promote  consumer 
awareness  on  pay-per-call  matters. 
Nonetheless,  the  Commission  found  an 
extension  beyond  60  days  to  be 
unwarranted.  In  addition,  the 
Commission  also  let  stand  the 
requirement  that  all  IXC  bills  for 
interstate  pay-per-call  charges  rendered 
after  November  1, 1993  include  a  brief 
disclosure  statement  informing 
subscribers  of  their  pay-per-call  rights 
and  responsibilities  in  the  manner  set 
forth  in  §64.1510  (a)(2)(i) 

4.  Accordingly,  it  is  ordered,  pursuant 
to  section  4{i)  of  the  Commimications 
Act  of  1934,  as  amended.  47  U.S.C. 
154(i).  that  effectuation  of  Sections 
64.1510  (a)(2){ii).  (b)  is  extended  from 
Noveiaber  1, 1993  until  January  1, 1994. 

5  It  is  further  ordered,  That,  because 
of  the  acticHi  taken  herein  on  our  own 
motion,  the  Petitions  filed  by  the  parties 
identified  in  footnote  1  are  dismissed. 

6.  It  is  further  ordered,  piusuant  to 
Section  1.103(a)  of  the  Commission's 
rules,  47  CFR  1.103(a).  that  this  Order 
is  effective  upon  release.  2 

List  of  Subjects  in  47  CFR  Part  64 

Commimications  common  carriers. 
Computer  technology,  Telephone. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-28768  Filed  11-23-93;  8:45  ami 

BIUMO  CODE  «71>-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  232  and  252 

DefenM  Federal  Acquisition 
Regulation  Supplement;  Reduction  in 
Progress  Payrnent  Rates 

AGENCY:  Department  of  Defense  poD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
reduce  the  customary  progress  payment 
rate  for  large  businesses  from  85  percent 
to  75  percent  for  soficitadons  issued  on 


>  Because  the  rule  change  we  have  adopted  herein 
relieves  a  rastiictloa,  the  normal  30  day  notice 
period  is  not  required.  5  U.S.C  553(dKl)-  In  any 
event,  because  of  the  emergency  nature  of  our 
actioa  there  is  good  cause  for  immediate 
eflectuatioiL  See  S  U.S.C.  5S3(d)(3). 


or  after  November  11, 1993.  This 
includes  awards  to  large  businesses 
under  foreign  military  sales  (FMS) 
contracts. 

DATES:  Effective  Date:  November  11, 
1993. 

Comwent  Date:  Cuamments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  January  24, 1994,  to  be 
considered  in  formulation  of  the  final 
rule.  Please  cite  DFARS  Case  93-D305 
in  all  correspondence. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTN: 
Mr.  Eric  Mens,  OUSD(A)DP(DAR).  IMD 
3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  Telefax 
number  (703)  697-9845. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Mens,  (703)  697-7266. 

SUPPLEMafTARY  04FORMATK)N: 

A.  Background 

Section  8155  of  the  Fiscal  Year  1994 
Defense  Appropriations  Act  (Pub.  L. 
103-139),  requires  the  Department  of 
Defense  to  reduce  the  customary 
progress  payment  rate  for  large 
businesses  from  85  percent  to  75 
percent  for  all  solicitations  issued  on  or 
after  November  11, 1993. 

The  language  in  DFARS  232.501-1 
and  the  clause  at  252.232-7004  is 
revised  accordingly.  Table  32-1  at 
DFARS  232.502-1-71  also  is  revised  to 
preclude  use  of  flexible  progress 
payments  in  contracts  resulting  from 
solicitations  issued  on  or  after 
November  11, 1993. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  seq. 
because  the  reduction  in  the  customary 
progress  payment  rate  appUes  only  to 
large  businesses.  While  the  statute,  in 
effect,  also  placed  a  ceiling  of  75  percent 
on  flexible  progress  payments.  DoD  does 
not  expect  die  ceiling  to  have  a 
significant  economic  impact  on  small 
entities  because  the  customary  progress 
payment  rates  for  small  and  small 
disadvantaged  businesses  generally  are 
significantly  more  favorable  than  a 
flexible  progress  payment  rate  with  its 
associated  terms  and  conditions. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  because  the 
interim  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
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which  require  the  approval  of  0MB 
under  44  U.S.C.  3501.  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  before  affording  the 
public  an  opportiuiity  to  comment. 
Section  8155  of  the  Pf  1994  Defense 
Appropriation  Act  (Pub.  L.  103-139), 
was  effective  upon  enactment  on 
November  11, 1993.  Therefore,  it  is 
essential  that  it  be  implemented  as 
expeditiously  as  possible. 


List  of  Subjects  in  48  CFR  Parts  232  and 
252 

Government  procxu^ment. 
Qaudia  L.  Naugla, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  232  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  232  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C  421  and  FAR  Subpart 
1.3. 

PART  232— CONTRACT  RNANCING 

2.  Section  232.501-l(a)(i)  is  revised  to 
read  as  follows: 


Customary  progress  payment 


232.501-1 
rates. 

(a)(i)  The  customary  uniform  progress 
payment  rate  for  DoD  contracts  is  75 
percent  for  large  businesses,  90  percent 
for  small  businesses,  and  95  percent  for 
small  disadvantaged  businesses. 

3.  Section  232.502-1-71  is  amended 
by  revising  Table  32-1  to  read  as 
follows: 


232.502-1-71 
payments. 


Customary  flexible  progress 


Table  32-1.  Customary  Uniform  Progress  Payment  Rates 


Contract  award  date 


Prior  to  May  1,  1985 

May  1,  1985  through  October  17,  1986 

October  18,  1986  through  September  30.  1988 

October  1,  1988  through  June  30.  1991  

After  June  30,  1991*  


Uniform  rate 


90 
80 
75 
80 
85 


Investment 
percentage 


5 
15 
25 
20 
20 


Cash  flow  model 


CASH-II 

CASK-III 

CASH-IV 

CASK-V 

CASH-VI* 


''^i^^lf^^i^^r^  ■  ^  '^  ^^  ^  contracts  awarded  as  a  result  of  solicitations  Issued  on  or  after  November  1 1   1993 
See  paragraph  (bK5)(ii)  for  implementatron  Instructions.  wyo-huoi  h,  i»»o. 


PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.232-7004  is  amended 
by  revising  the  introductory  text,  the 
clause  heading,  and  paragraph  (a)  to 
read  as  follows: 

252.232-7004    OoD  Progress  Psymsnt 
Rates. 

As  prescribed  in  232.502-4-70  (b) 
and  (c).  use  the  following  clause: 

DOD  Progreaa  Payment  Rates  (Nov  1993) 

(a)  If  ttie  contractor  is  a  large  business,  the 
Progress  Payments  clause  of  this  contract  is 
modified  to  change  each  mention  of  the 
progress  payment  rate  and  liquidation  rate 
(excepting  paragraph  (k).  Limitations  on 
Undefinitized  Actions)  to  75  percent. 

(FR  Doc.  93-28815  Filed  11-23-93;  8:45  am] 

WLUNG  COOE  M10-01-H 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parti  7 

RIN  1018-AB75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  a  Florida  Plant. 
Jacquemontia  Reclinata 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Service  determines 
endangered  status  for  Jacquemontia 
reclinata  (beach  jacquemontia)  pursuant 
to  the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  This  vine  is  native  to 
coastal  barrier  islands  in  southeast 
FHrida  from  Miami  northward  to  Palm 
Beach  Coimty.  The  vast  majority  of  the 
habitat  originally  occupied  by  this 
species  has  been  destroyed  by  urban 
development.  The  protection  and 
recovery  provisions  afforded  by  the  Act 
for  Jacquemontia  reclinata  are 
implemented  by  this  final  rule. 
EFFECTIVE  DATE:  December  27, 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  diuing  normal  business 
hours  at  the  Jacksonville  Field  Office, 
U.S.  Fish  and  WildUfe  Service.  6620 


Southpoint  Drive.  South.  Suite  310. 
Jacksonville.  Florida  32216-0912. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Bentzien,  Assistant  Field 
Supervisor,  at  the  above  address 
(telephone:  904-232-2580). 

SUPPLEMENTARY  INFORMATION: 
Background 

Jacquemontia  reclinata  was  described 
as  a  new  species  by  Homer  D.  House 
based  on  specimens  collected  by  John 
Kunkel  Small  and  Joel  J.  Carter  on  "Bull 
Key.  opposite  Lemon  City,  in  November. 
1903"  (Small  1905).  Lemon  City  is  in 
the  City  of  Miami,  on  Biscayne  Bay  3 
miles  north  of  downtown;  Bull  Key  was 
located  at  northern  Miami  Beach. 
House's  treatment  of  this  taxon  as  a 
distinct  species  was  upheld  by 
Robertson  (1971).  Although  Small 
(1933)  considered  this  plant's  range  to 
extend  into  the  West  Indies.  Austin 
(1979)  considers  it  endemic  to  the  east 
coast  of  Florida. 

Jacquemontia  reclinata  is  a  perennial 
vine  whose  stems  are  about  1  meter  (3 
feet)  long  and  usually  sprawl  on  the 
ground  (i.e.  are  reclinate).  though  the 
stems  may  twine  on  other  plants.  The 
lea\  8S  are  fleshy,  with  smooth  margins 
and  are  elliptic  to  rounded  egg-shaped, 
1-3  centimeters  (0.4-1  inch)  long,  with 
the  leaf  tips  blunt  or  indented.  Yoimger 
leaves  and  stems  are  pubescent  enough 
to  appear  whitish.  The  flowers  are  in  the 
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axils  of  the  leaves,  in  groups  or  solitary. 
The  flower's  outer  sepals  have  tiny  hairs 
along  their  margins— a  character  that 
separates  this  species  from 
lacqvemontia  curtissii.  The  white 
corolla  is  shaped  like  a  broad  funnel  or 
is  nearly  flat.  2.5-3  centimeters  (1-1.2 
inches)  in  diameter,  with  five  broad 
lobes.  The  fruit  is  a  capsule.  This  is  the 
only  species  oi  Jacquemontia  found 
near  the  beaches  of  southeastern  Florida 
(Austin  1979).  The  other  species  of 
Jacqi)(:montia  on  the  mainland  of 
southern  Florida  is  Jacquemontia 
curtiisii.  which  inhabits  pinelands  and 
has  hairless  sepals  and  narrower  leaves 
that  are  not  fleshy.  Two  more  species  of 
facquemontia  occur  in  the  Florida  Keys 
(Small  1933). 

Jacquemontia  reclinata  is  restricted  to 
the  biirrier  islands  of  the  southeastern 
Florida  coast.  Information  on  its 
distribution  has  been  assembled  from 
the  Florida  Natural  Areas  Inventory 
(FNAI)  database,  a  careful  recent  survey 
of  Florida's  coastal  upland  vegetation 
comr^iunities  (Johnson  et  al.  1990).  a 
subsequent  survey  by  Oaniel  Austin 
(19911),  and  reports  to  the  Florida 
Natural  Area  Inventory  by  Carol 
Lippincott  (Fairchild  Tropical  Garden) 
and  Theodore  O.  Hendrickson  (Fort 
Lauderdale). 

A  specimen  identified  as 
Jacquemontia  reclinata  was  collected  in 
a  cypress  swamp  10  miles  west  of  the 
town  of  Hobe  Sound;  the  specimen  is 
probably  Stylisma  villosa  (Austin  1991). 
Olga  Lakela  and  others  made  numerous 
collections  of  Jacquemontia  reclinata 
from  Jupiter  Island  in  Palm  Beach  and 
Martin  Counties,  but  the  species  cam  no 
longer  be  found  there.  Austin  (1991) 
confimied  that  local  naturahsts  have  not 
seen  the  plant  on  Jupiter  Island,  which 
is  largely  a  manicured  residential  area, 
and  that  it  is  not  known  to  occur  at 
Blowing  Rocks  Preserve  or  at  Hobe 
Sound  National  Wildlife  Refuge.     . 
Jacquemontia  reclinata  was  collected  al 
South  Coral  Cove  Park.  Jupiter  Island. 
Palm  Beach  County,  in  1962  but  was  not 
found  in  1990;  the  park  had  suffered 
severe  beach  erosion  and  had  a  large 
number  of  AustraUan  pines  [Casuarina 
equisetifolia)  that  could  shade  out 
native  species  (Johnson  et  al.  1990). 

Jacquemontia  reclinata  is  presently 
knowa  to  occur  at  12  sites,  11  of  them 
publicly  owned,  in  the  following 
counties:  Palm  Beach  (8  sites),  Broward 
(2  sites).  Dade  (2  sites).  All  but  one  of 
the  sites  are  public  parks  or  recreation 
areas  operated  by  State,  county,  or  local 
governments.  The  only  site  in  private 
ownership  is  In  Broward  County,  and 
had  just  one  plant  (Johnson  et  al.  1990. 
Austin  1991;  T.  Hendrickson,  Fort 
Lauderdale,  in  lift,  to  Florida  Natural 


Areas  Inventory.  1991;  P.  McVety.  Fla. 
Dent.  Natural  Res.,  in  litt.  1993). 

Jacquemontia  reclinata  is  an 
inhabitant  of  disturbed  or  simny  areas 
in  the  tropical  maritime  hammock 
(hardwood  forest)  or  the  coastal  strand 
vegetation,  typically  with  sea  grape 
[Coccoloba  uvifera)  and  other  shrubs 
and  dwarfed  trees.  It  usually  occurs 
with  more  or  less  weedy  plants  such  as 
Madagascar  periwinkle  (Catharanthus 
roseus]  and  sand  spurs  [Cenchrus  spp.). 
It  occasionally  occurs  in  the  beach  dune 
community  with  sea  oats  [Uniola 
paniculata)  (Johnson  et  al.  1990;  A. 
Johnson.  FNAI.  in  litt..  1990;  Austin 
1991;  Lippincott  1990). 

The  historic  role  of  hurricanes  in 
creating  bare  sites  for  Jacquemontia 
reclinata  to  colonize  can  be  surmised 
from  the  effects  of  human-induced 
disturbances  and  the  effects  of  the 
August  1992  hurricane  (Andrew)  on 
natural  populations  at  Key  Biscayne  and 
Virginia  Key  and  introduced 
populations  at  Miami  Beach.  The 
Virginia  Key  population  was  thriving 
after  the  hurricane  (McVety,  in  litt. 
1993).  The  remnants  of  south  Florida's 
strand  vegetation  have  been  heavily 
affected  by  invading  exotic  plants, 
including  Australian  pine  [Casuarina 
equisetifolia),  carrotwood  [Colubrina 
asiatica).  and  Brazilian  pepper  {Schinus 
terebinthifolius).  Native  imderstory 
plants  generally  do  not  persist  beneath 
these  invaders. 

Jacquemontia  reclinata  has  been 
propagated  from  seed  at  Fairchild 
Tropical  Garden  and  is  thriving  in 
cultivation  at  the  Garden  despite  the 
hurricane.  It  appears  that 
reintroductions  of  this  species  can  be 
conducted  relatively  easily,  as  shown  by 
a  pilot  project  in  Dade  County  (C. 
Lippincott.  Fairchild  Tropical  Garden. 
in  litt..  1990,  1991). 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  the 
Congress  on  January  9. 1975.  On  July  1, 
1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  as  a  petition  in 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  as  amended, 
and  of  its  intention  to  reWew  the  status 
of  the  plant  taxa  contained  within. 
Jacquemontia  reclinata  was  included  in 
these  documents  as  a  threatened 
species.  On  December  15. 1980.  the 
Service  published  a  notice  of  review  for 
plants  (45  FR  82480).  which  included 
Jacquemontia  reclinata  as  a  category  1 
candidate  (a  taxon  for  which  the  Service 


has  on  file  substantial  data  on  biological 
vulnerability  and  threats  to  support 
proposing  to  list  it  as  an  endangered  or 
threatened  species).  A  supplement  to 
the  notice  of  review  published  on 
November  28. 1983  (48  FR  53640) 
changed  this  species  to  a  category  2 
candidate  (a  taxon  for  which  data  in  the 
Service's  possession  indicates  listing  is 
possibly  appropriate);  the  species 
retained  category  2  status  in  a  notices  of 
review  published  September  27. 1985 
(50  FR  39526)  and  February  21.  1990  (55 
FR6184). 

Section  4(b)(3)(B)  of  the  Act.  as 
amended  in  1982.  requires  the  Secretary 
to  make  Endings  on  certain  pending " 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
Amendments  further  requires  that  all 
petitions  pending  on  October  13.  1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Jacquemontia  reclinata  because 
the  Service  had  accepted  the  1975 
Smithsonian  report  as  a  petition.  In  each 
October  from  1983  through  1989,  the 
Service  found  that  the  petitioned  listing 
of  this  species  was  warranted  but 
precluded  by  other  listing  actions  of  a 
higher  priority,  and  that  additional  data 
on  vuhierability  and  threats  were  still 
being  gathered.  Publication  of  the 
proposal  to  list  this  species  on  March 
18. 1993.  constituted  the  final  petition 
finding. 

Summary  of  Comments  and 
Recommendations 

In  the  March  18  proposed  rule  (58  FR 
25746)  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  that 
invited  general  public  comment  was 
published  in  the  Sun-Sentinel  (Fort 
Lauderdale.  Broward  County.  Florida. 
Boca  Raton,  Palm  Beach  County, 
Florida;  Miami,  Dade  County.  Florida) 
on  April  6. 1993.  and  in  the  Palm  Beach 
Post  (West  Palm  Beach.  Palm  Beach 
County.  Florida)  on  April  4.  1993.  Three 
comments  were  received  from  two  State 
agencies  and  one  local  government.  All 
three  comments  supported  the  proposal, 
and  a  comment  from  the  Florida 
Department  of  Natural  Resources 
pointed  out  the  discovery  of  a 
population  in  Dade  County  after 
Hurricane  Andrew. 


6204a  Fedard  Regiater  /  Vol.  58.  No.  225  /  Wednesday.  November  24.  1993  /  Rules  and  Regulations 


Summary  of  Factors  Afiocting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Jacquemontia  redinata  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et seq] and  regulations  (50 CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Jacquemontia 
redinata  (beach  jacquemontia)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  barrier  islands  of  the  Florida  east 
coast  in  the  range  of  Jacquemontia 
redinata  from  Jupiter  Island  to  Key 
Biscayne  (a  distance  of  85  miles)  are 
entirely  urbanized,  except  for  a  few 
small  parks  and  private  estates.  Johnson 
et  al.  (1990)  inventoried  all  tracts  of 
,  coastal  vegetation  of  10  or  more  acres  in 
southeast  Florida.  They  found  only  24 
such  tracts  in  the  known  range  of 
Jacquemontia  redinata.  5  of  them 
entirely  or  mostly  in  private  ownership. 
These  tracts  have  approximately  214 
acres  of  beach  strand  vegetation  in 
public  ownership,  26  acres  in  private 
ownership,  as  well  as  66  acres  of 
maritime  hammock,  all  in  public 
ownership.  The  beach  strand  and 
maritime  hammock  vegetation  is  the 
primary  habitat  of  Jacquemontia 
redinata;  the  destruction  of  the  vast 
majority  of  this  habitat  and 
modifications  to  the  remnants  (for 
parking  lots,  pedestrian  routes,  picnic 
areas,  and  other  park  uses)  as  well  as 
loss  to  beach  erosion  at  some  sites 
(Johnson  et  al.  1990,  Pilkey  et  al.  1984) 
seriously  threatens  the  continued 
existence  of  the  species. 

Habitat  degradation  due  to  invasion  of 
exotic  plant  species,  including 
Australian  pine,  Brazilian  pepper,  and 
carrotwood  has  adversely  affected 
Jacquemontia  redinata.  A  site  in 
northern  Palm  Beach  Coimty  is  being 
overgrown  by  Brazilian  pepper;  another 
Jacquemontia  colony  was  nearly 
destroyed  between  1970  and  1991  by 
the  expansion  of  a  large  stand  of 
carrotwood  (Austin  1991).  Mowing, 
possible  herbicide  use,  and  other  park 
maintenance  practices  also  threaten 
Jacquemontia  redinata,  especially 
because  it  occurs  with  weedy 
herbaceous  plants  and  grasses. 


B.  Overutilixation  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

None  known. 

C.  Disease  or  Predation 
Not  applicable. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Jacquemontia  redinata  is  listed  as  an 
endangered  species  on  the  Florida 
Regulated  Plant  Index  (Florida 
Department  of  Agriculture  and 
Consumer  Services  Rule  Chapter  5B- 
40).  The  list  was  formerly  part  of  the 
Preservation  of  Native  Flora  of  Florida 
law  (section  581.185-187,  Florida 
Statutes).  The  Regulated  Plant  Index 
regulates  taking,  transport,  and  sale  of 
plants  but  does  not  provide  habitat 
protection.  The  Endangered  Species  Act 
provides  further  protection  through 
section  7,  recovery  planning,  and  the 
Act's  additional  penalties  for  taking  of 
plants  in  violation  of  Florida  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  limited  geographic  distribution, 
the  fragmentation  of  remaining  habitat 
into  small  segments  isolated  from  each 
other,  and  the  small  sizes  of 
Jacquemontia  redinata  populations 
make  it  doubtful  that  any  of  the  existing 
populations  are  viable  (for  an  example 
of  a  population  viabihty  analysis  for  a 
plant,  see  Menges  (1990)).  Typically, 
only  a  few  Jacquemontia  plants  are 
present  at  a  given  site  (Johnson  et  al. 
1990;  D.  Austin.  Florida  Atlantic  Univ.. 
pers.  comm..  1991).  As  a  result, 
germplasm  conservation  (seed  storage  or 
a  garden  population)  appears  essential. 
Additionally,  the  southeast  Florida 
coast  is  subject  to  frequent  hurricanes. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Jacquemontia 
redinata  as  an  endangered  species.  As 
discussed  under  Factor  E,  this  species  is 
likely  to  become  extinct  throughout  its 
range  within  the  foreseeable  future, 
meeting  the  Act's  requirements  for 
listing  as  an  endangered  species. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  Title  50,  part 
424  of  the  Code  of  Federal  Regulations. 
§424.12(1)  states  that  designation  of 


critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  sp>ecies  is  threatened  by  taking 
or  other  human  activity,  and  ' 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (ii)  Such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  Both 
situations  apply  to  Jacquemontia 
redinata. 

All  of  the  populations  of 
Jacquemontia  redinata  are  very  small 
and  localized,  typically  only  several 
plants.  All  but  one  are  in  public  parks. 
If  critical  habitat  were  designated,  it 
would  need  to  be  described  in  great 
detail,  specifying  precise  locations  of 

!)opulations  so  as  to  exclude  park 
acilities  and  vegetation  unsuited  to  this 
species.  Although  unauthorized  removal 
of  Jacquemontia  redinata  plants  from 
parks  is  subject  to  Federal  penalties 
under  the  Endangered  Species  Act,  in 
addition  to  those  provided  in  Florida 
law,  such  prohibitions  are  difficult  to 
enforce,  and  publication  of  critical 
habitat  descriptions  and  maps  would 
only  add  to  the  threats  faced  by  this 
species. 

Critical  habitat  designation  also 
.  would  not  be  beneficial  in  terms  of 
adding  additional  protection  for  the 
species  imder  section  7  of  the  Act 
beyond  that  already  available  through 
listing  the  species.  Regulations 
promulgated  for  the  implementation  of 
section  7  provide  for  both  a  "jeopardy" 
standard  and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard.  Because  of  the  highly  limited 
distribution  of  Jacquemontia  redinata 
and  its  precarious  status,  any  Federal 
action  that  would  destroy  or  have  any 
significant  adverse  affect  on  its  habitat 
would  likely  result  in  a  jeopardy 
biological  opinion  under  Section  7. 
Under  these  conditions,  no  additional 
benefits  would  accrue  from  designation 
of  critical  habitat  that  would  not  be 
available  through  listing  alone. 

All  involved  parties  have  been 
notified  of  the  location  and  importance 
of  protecting  this  species'  habitat.  In  the 
case  of  public  parks,  the  Service's 
experience  with  other  endangered 
plants  such  as  Amorpha  crenulata 
(crenulate  lead-plant)  in  Dade  County, 
and  Asimina  tetramera  (four-petal 
pawpaw)  in  Palm  Beach  County,  shows 
that  the  affected  park  managers  are 
informed  and  responsive  to  the  needs  of 
endangered  plants  without  the 
designation  of  critical  habitat. 

Because  Jacquemontia  redinata 
occurs  primarily  in  public  parks,  the 
Service  vdll  work  directly  with  park 
managers  and  other  public  officials  to 
ensure  the  conservation  of  this  species. 
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The  only  privately  owned,  otherwise 
unprotected  tract  known  to  be  inhabited 
by  facquemontia  reclinata  is  protected 
in  the  Coastal  Barrier  Resource  System 
(desigceted  pursuant  to  the  Coastal 
Barrier  Resources  Act.  Pub.  L.  97-348). 
The  existing  protection  provided  for 
Jacquemontia  reclinata  habitat, 
combined  with  the  potential  for 
problems  with  take,  leads  to  the 
conclusion  that  designating  critical 
habitat  would  provide  no  benefit  to  the 
plant  beyond  listing,  and  might  increase 
threats  to  it.  For  this  reason,  the  Service 
considers  designation  of  critical  habitat 
not  to  be  prudent.  The  Service  will 
address  protection  of  this  species' 
habitat  through  the  recovery  process, 
and  through  the  section  7  jeopardy 
standard  in  the  event  of  Federal 
involvement. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encovirages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  Usted  plants  are 
discussed,  in  part,  below. 

Section  7(arof  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  witli  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorii»,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  hsted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
hsted  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  populations  of  facquemontia 
reclinata  on  public  lands  in  Its  range 
will  require  careful  management  and  a 
carefully  managed  program  of 
propagation,  germplasm  conser\'ation 
and  augmentation  of  existing 
populations.  Fairchild  Tropical  Garden 


and  the  Center  for  Plant  Conservation 
have  begun  such  a  program.  Control  or 
extirpation  ofvxotic  pest  plants  such  as 
Australian  pine  and  Brazilian  pepper 
may  be  necessary  or  desirable  to  protect 
existing  populations  oi  Jacquemontia 
reclinata  or  to  restore  former  habitat. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61,  17.62 
and  17.63  for  endangered  plants,  set 
forth  a  series  of  general  prohibitions  and 
exceptions  for  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
hsted  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  these  species  from  areas 
UTider  Federal  jurisdiction.  In  addition, 
for  endangered  plants,  the  1988 
amendments  (Pub.  L  100-478)  to  the 
Act  prohibit  the  mahcious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangesed 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  certain  drcimistances. 

It  is  anticipated  that  few  trade  permits 
wU  be  sought  or  issued  because 
facquemontia  reclinata  is  currently  not 
sold  or  traded  across  state  lines.  Sale  or 
distribution  of  cultivated  specimens 
within  Florida  does  not  require  a 
Federal  permit.  Trade  within  Florida 
could  occur  because  this  species  is 
desirable  for  use  in  oceanfront  parks 
and  may  be  useful  in  oceanfront 
landscaping.  Requests  for  copies  of  the 
regulations  on  hsted  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfajt  Drive, 
room  432,  Arlington  VA  22203  (703/ 
358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 
PoUcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 


Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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The  primary  author  of  this  rule  is  Mr. 
David  Martin  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Pnmiulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  US  C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  9^ 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order,  under 
Convolvulaceae,  to  the  List  of 
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Endangered  and  Threatened  Plants,  to        §17.12    Ending«r«d  and  threMMwd  plant*.        (h) 
read  as  follows:  •        •        •        •        . 


Species 


SdentMcname 


Common  name 


Historic  range 


Status       WhenUsted     CriOcaJhaW-        Special 

tat  rules 


Convoivuiaceae — Moming- 
gkxy  family: 

Jacquemontia  redinata Beach  lacquemontia 


USA  (FL) E 


523 


NA 


NA 


Dated:  September  29, 1993. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service 
(FR  Doc.  93-28867  Filed  11-23-93:  8:45  am] 

BtLUNC  CODE  4310-S5-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Admlniatration 

50  CFR  Part  625 

[Docket  Na  930615-3215;  LO.  111793A1 

Summer  Flounder  Rahery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notification  of  commercial 
quota  transfer. 


SUMMARY:  NMFS  issues  this  notification 
to  announce  that  125.000  pounds 
(56.700  kg)  of  simimer  flounder 
commercial  quota  available  to  the  State 
of  North  Caiolina  has  been  transferred 
to  the  Commonwealth  of  Virginia.  This 
transfer  allows  Federally  permitted 
summer  flounder  vessels  to  land  in 
Virginia  until  the  total  adjiisted  state 
quota  is  attained.  This  notification 
advises  the  public  that  a  quota 
adjustment  has  been  made  and  the 
adjusted  commercial  quota  for  the  State 
of  North  Carolina  Is  3.131.750  pounds 
(1.420,552  kg),  and  for  the 
Commonwealth  of  Virginia  is  2,682.623 
pounds  (1.307.549  kg). 
DATES:  Effective  November  19.  1993. 
through  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 


Hannah  Goodale.  Fishery  PoUcy 
Analyst.  508-281-9101. 
SUPW^MeNTAHY  INFORMATION: 
Regulations  governing  the  siunmer 
flounder  fishery  are  found  at  50  CFR 
part  625  (December  4, 1992.  57  FR 
57358).  The  regulations  require  an 
annual  specification  of  a  commercial 
quota  that  is  apportioned  among  the 
coastal  states  from  North  Carolina 
through  Maine.  The  process  to  set  the 
annued  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §  625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1993  calendar  year  was 
set  equal  to  12.35  million  pounds  (5.6 
million  kg)  (January  22. 1993.  58  FR 
5658).  The  percent  allocated  to  each 
state  was  adjusted  by  Amendment  4  to 
the  Fishery  Management  Plan  for  the 
Summer  Floimder  Fishery  (September 
24. 1993.  58  FR  49937)  with  21.31676 
percent  or  2,632.623  pounds  (1.194,150 
kg)  allocated  to  Virginia,  and  27.44584 
percent,  or  3.389.565  pounds  (1.537,497 
kg)  allocated  to  North  Carolina. 

An  emergency  interim  rule  published 
August  26,  1993.  (58  FR  45075)  allows 
two  or  more  states,  imder  mutual 
agreement  and  with  the  concurrence  of 
the  Regional  Director,  to  transfer  or 
combine  summer  flounder  commercial 
quota.  The  Regional  Director  is  required 
to  consider  the  criteria  set  forth  in 
§e2S.20(f)(l)  in  the  evaluation  of 
requests  for  quota  transfers  or 
combinations. 

Further,  the  Regional  Director  is 
required  to  publish  a  notification  in  the 
Federal  Re^er  advising  a  state,  and 
notifying  Federal  vessel  and  dealer 


permit  holders  that,  effective  upon  a 
specific  date,  a  portion  of  a  state's 
commercial  quota  has  been  transferred 
to  or  combined  with  the  commercial 
quota  of  another  state. 

North  Carolina  and  Virginia  have 
agreed  to  transfer  125,000  pounds 
(56.700  kg)  of  North  CaroUna's 
commercial  quota  to  Virginia.  This 
transfer  is  in  addition  to  the  transfer  of 
125.000  pounds  (56.000  kg)  from  North 
Carolina  to  Virginia  on  November  3. 
1993  (November  8. 1993.  58  FR  59196). 
and  7,815  poimds  (3.545  kg)  which  were 
transferred  from  North  Carolina  to  New 
Jersey  on  November  18. 1993. 

The  Regional  Director  has  determined 
that  the  criteria  set  forth  in  §  625.20 
have  been  met,  and  pubhshes  this 
notification  of  quota  transfer.  The 
revised  quotas  for  the  calendar  year 
1993  are:  North  Carolina— 3.131.750 
pounds  (1.420,552  kg);  Virginia— 
2,882,623  pounds  (1,307.549  kg). 

Classification 

This  action  is  authorized  by  50  CFR 
part  625. 

Authority:  16  U.S.C.  1801  etseq. 
List  of  Subjects  in  SO  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  18, 1993. 
|oe  P.  Clem. 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management.  Nationat 
Marine  Fisheries  Senice. 
(FR  Doc  93-28851  Filed  11-19-93: 1:20  pm| 
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This  iic6on  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  not)ces  is  to  give  Interested 
persons  an  opportunity  to  partiapate  In  the 
oile  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart25 

[Ooctwt  No.  NM-90;  Notice  No.  SC-93-&- 
NM]   jj 

Special  Conditions:  Cessna  Aircraft 
Company,  Model  560  Block  Point 
Change,  S.N.  560-0260  and  on, 
Airplanes,  Lightning  and  High-Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Cessna  Aircraft 
Company  (Cessna),  Model  560  Block 
Point  Change,  S.N.  560-0260  and  on. 
airplanes.  These  new  airplanes  will 
utilize  new  avionics/electronic  systems 
that  perform  critical  or  essential 
functions.  The  apphcable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of 
lightning  and  high-intensity  radiated 
fields  (HIRF).  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  Attn:  Rules 
Docket  (ANM-7),  Docket  No.  NM-90, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-90.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2145. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  is  taken  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Persons 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  NM-90."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  December  2, 1992,  Cessna  Aircraft 
Company  (Cessna),  applied  for  an 
amended  type  certificate  in  the 
transport  airplane  category  for  the 
Model  560  Block  Point  Change,  S.N. 
560-0260  and  on,  airplanes.  The  Cessna 
Model  560  Block  Point  Change  is  a 
modified  Cessna  Model  560.  The  two 
Pratt  and  Whitney,  Canada.  JT15D-5A 
engines  will  be  replaced  with  JT15D-5D 
turbo  fans  which  will  have  an  increase 
of  approximately  5  percent  thrust.  Two 
8x7-inch  primary  flight  instrument 
displays  (PFD)  at  the  pilot's  station  and 
an  8x7-inch  Multifunction  Display 
(MFD)  (without  engine  indication  and 
crew  alerting  system  (EICAS))  will  be 
installed  in  the  center  panel  as  standard 


equipment.  Copilot's  standard 
instruments  will  be  an  electro- 
mechanical attitude  system  driven  by 
the  VG-14  gyro  and  an  electro- 
mechanical horizontal  situation 
indicator  (HSI)  driven  by  the  C-14D 
gyro.  An  option  is  offered  to  replace 
these  copilot  instruments  with  a 
copilot's  8x7-inch  display.  A  Honeywell 
Primus  1000,  digital  autopilot/flight 
director  system  will  be  installed.  This 
system  will  operate  in  conjunction  with 
a  suite  of  Collins  radios  (dual  Com,  Dual 
Nav,  dual  distance  measuring 
equipment  (DME),  dual  Mode  S 
Transponder,  and  automatic  direction 
finder  (ADF)).  Optional  available 
avionics  will  be  a  second  ADF, 
emergency  locator  transmitter  (ELT)  and 
cockpit  voice  recorder  (CVR). 

The  Cessna  560  Block  Point  Change 
will  also  include  adhesive  bonded  cabin 
side  stringers,  rather  than  riveting. 
Other  structural,  thermal  and  acoustic 
improvements  will  be  installed.  The 
zero  fuel  weight  wrill  increase  from 
11,200  pounds  (lbs.)  to  11,700  lbs.,  the 
ramp  weight  will  increase  from  16,100 
lbs.  to  16,500  lbs.,  and  the  takeoff 
weight  will  increase  fi'om  15,900  lbs.  to 
16,300  lbs. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR,  except  as  provided  in  §  25.2,  the 
certification  basis  of  the  Model  560 
Block  Point  Change,  S.N.  560-0260  and 
on,  will  include  the  applicable 
provisions  of  part  25,  as  amended  by 
Amendments  25-1  through  25-17; 
§  §  25.251(e),  25.934,  and  25.1091(d)(2) 
as  amended  through  Amendment  25-23; 
§  25.1401  as  amended  through 
Amendment  25-27;  §  25.1387  as 
amended  through  Amendment  25-30; 
§§25.787,  25.789,  25.791,  25.853, 
25.855,  25.857,  and  25.1359  as  amended 
through  Amendment  25-32; 
§  §  25.1303(a)(2)  and  25.1385(c)  as 
amended  through  Amendment  25-38; 
§  25.305  as  amended  through 
Amendment  25-54;  §  25.1001  as 
amended  through  Amendment  25-57; 
part  34  of  the  FAR;  part  36  of  the  FAR 
as  amended  by  Amendments  36-1 
through  36-18.  Also  included  in  the 
certification  basis  are  Special 
Conditions  25-25-CE-4  and  25-ANM- 
21.  The  special  conditions  that  may  be 
developed  as  a  result  of  this  notice  will 
form  an  additional  part  of  the  type 
certification  basis. 
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For  the  Honeywell  Primus  1000. 
compliance  will  be  shown  with  the 
following  regulations:  §§25.1301, 
25.1303(b).  25.1322  as  amended  through 
Amendment  25-38,  §§25.1309. 
25.25.1321(a).  (b).  (d).  and  (e).  25.1331. 
25.1333.  and  25.1335  as  amended 
through  Amendment  25-41. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  560 
Block  Point  Change  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  eauivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Novel  or  Unusual  Design  Features 

The  Model  560  Block  Point  Change. 
S.N.  560-0260  and  on.  incorporates  new 
avion  ic/electronic  installations, 
including  two  8x7-inch  PFD  at  the 
pilot's  station,  an  8x7-inch  MFD 
(without  EICAS)  in  the  center  panel,  an 
optional  copilot's  8x7-inch  display,  a 
Honeywell  Primus  1000  digital 
autopilot/flight  director  system  to 
operate  in  conjunction  with  a  suite  of 
Collins  radios  (dual  Com.  Dual  Nav, 
dual  DME,  and  ADF)  and  optional 
second  ADF.  These  systems  may  be 
vulnerable  to  lightning  and  high- 
intensity  radiated  fields  external  to  the 
airplane. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
lightning  protection:  one  for  the 
airframe  in  general  (§25.581),  and  the 
other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  Ughtning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  could  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  could 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 


from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  Cessna  Model  560 
Block  Point  Change.  S  J^.  560-0260  and 
on.  which  would  require  that  new 
technology  electronic  systems,  such  as 
the  primary  instrument  flight  displays, 
multifunction  display,  digital  autopilot/ 
flight  director,  etc..  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  these  proposed  special  conditions, 
clarification  of  the  threat  definition  of 
lightning  is  needed.  The  following 
"threat  definition."  based  on  FAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5, 1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning 
protection  special  condition,  with  the 
exception  of  the  multiple  burst 
environment,  which  has  been  changed 
to  agree  with  the  latest  recommendation 
from  the  Society  of  Automotive 
Engineers  (SAE)  AE4L  lightning 
committee. 

The  lightning  current  waveforms 
(Components,  A.  D.  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A.  will  provide 
a  consistent  and  reasonable  standard 
that  is  acceptable  for  use  in  evaluating 
the  effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depends  upon  their  installation 
configiuation.  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  tliis  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike— Component  A,  or  Restrike— 


Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  ('/i 
Component  D).  A  Ughtning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 
is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vj  magnitude  of  Component 
D  (peak  amplitude  of  50.000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  the  minimum 
time  between  subsequent  strokes  is 
10ms,  and  (2)  the  maximum  time 
between  subsequent  strokes  is  200ms. 
An  analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  luider  evaluation. 

And, 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  that 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an 
internal  environmental  threat  in  order  to 
be  used.  This  "Multiple  Burst"  consists 
or  repetitive  Component  H  waveforms 
in  3  sets  of  20  pulses  each.  The 
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minimum  time  between  individual 
Component  H  pulses  within  a  burst  in 
50  microseconds,  the  maximum  is  1.000 
microseconds.  The  3  bursts  are 
distributed  according  to  the  following 
constraints:  (1)  The  minimum  period 
between  subsequent  bursts  is  30ms,  and 
(2)  the  maximum  period  between 


to.  amp 

a,  sec-i 

b.  sec-' 


subsequent  bursts  is  300ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  (V2  Component 


D),  and  the  "Multiple  Burst  (Component 

These  components  are  defined  by  the 
following  double  exponential  equation: 
i(t)=Io(e-"-o-'>«) 
where: 

t=tiine  in  seconds, 
i=current  in  amperes,  and 


Severe  strike 
(compor.ent  A) 

218,810 

11.354 

647.265 


Restrike  (com- 
ponent D) 

109.405 

22,708 

1.294,530 


This  equation  produces  ttie  following  characteristics: 
'P«ak  =    200KA 

and. 

(di/dt)  oMx  (amp/sec) 

di/dt,  (amp/sec) 

Actk)n  Integral  (amp2  sec) 


100  KA 


Multiple  stroke 
(%  component 

54,703 

22.708 

1.294,530 


50  KA 


Multiple  burst 
(compor>ent  H) 

10,572 

187,191 

t9,105,100 


10  KA 


1.4X1011 

1.4X10>" 

0.7X10" 

2.0  X  10" 

0t=O-fsec 

OtsO-t-sec 

Ot=0*s«c 

Ot=0-»-sec 

1.0X10" 

1.0X10" 

0.5X10" 

et=.5us 

et=.25^s 

9U25ixs 

2.0X106 

0.25  X  10* 

0.625  X  10« 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immimity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
imcertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  tmeat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for 
frequency  ranges  indicated. 


FrequerKy 

Peak 
(V/M) 

Average 
(V/mT 

70  MHz-100  MHz  

100  MHz-200  MHz  

200  MHz-400  MHz  

400  MHz-700  MHz  

700  MHz-1000  KHz 

1  GH2-2  GHz 

■  1 

30 
150 

70 
4.020 
1.700 
5.000 
6,680 
6,850 
3.600 
3,500 
3.500 
2.100 

30 

33 

70 

935 

170 

990 

2  GHz-4  GHz 

840 

4  GHz-6  GHz 

310 

6  GHz-e  GHz 

670 

8  GHz-12  GHz 

1,270 
360 

12GH2-18GHZ 

18  GHz-40  GHz 

750 

FrequerKy 

Peak 
(V/M) 

Average 

(v/mT 

10  KHz-100  KHz  

100  KHz-500  KHz  

500  KHz-2000  KHz  

2  MHz-30  MHz  

50 
60 
70 
200 
30 

50 

60 

70 

200 

30  MHz-70  MHz  

30 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  firom 
Western  Europe  and  the  U.S. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  appUcabihty  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  app.  1344, 1348(c), 
1352, 1354(a).  1355. 1421  through  1431. 
1502, 1651(b)(2),  42  U.S.C.  1857f-10.  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C  106(g). 


The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Cessna  Model  560  Block  Point  Change. 
S.N.  560-0260  and  on.  series  airplanes. 

1.  Lightning  Protection:  (a)  Each  new 
or  modified  electronic  system  that 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightning. 

(b)  Each  essential  function  of  new  or 
modified  electronic  systems  or 
installations  must  be  protected  to  ensure 
that  the  essential  function  can  be 
recovered  in  a  timely  manner  after  the 
airplane  has  been  exposed  to  lightning. 

2.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  (a)  Each  new  or  modified 
electronic  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabihty  of  these 
systems  to  perform  critical  functions  are 
not  adversely  affected  when  the  airplane 
is  exposed  to  high-intensity  radiated 
fields  external  to  the  airplane. 

3.  For  the  purpose  of  mese  special 
conditions,  the  following  definitions 
apply: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
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fajliire  condition  that  would 
significantly  impact  the  safety  of  the 
airplane  or  the  abihty  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on 
November  12, 1993. 
Oarrell  M.  Pedenon, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
ANM-IOO. 

(FR  Doc.  93-28834  Filed  11-23-93;  8:45  am) 

BiUJNQ  COOe  MIO-IS-M 


14CFRPart71 

[Alrspae*  Docket  No.  93-ASW-52] 

Proposed  Establishment  of  aaas  D 
and  Class  E  Airspace:  Fort  Sill,  OK 

agency:  Federal  Aviation 

Administration  (FAA),  Dot. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
maintain  Class  D  airspace  and  estabUsh 
Class  E  airspace  at  Fort  Sill.  OK.  This 
proposal  is  initiated  in  response  to  a 
request  by  local  aircraft  operators  to 
divide  the  current  Lawton.  OK.  Class  D 
airspace  between  Lawton  Municipal 
Airport.  Lawton.  OK.,  and  Henry  Post 
Army  Air  Field  (AAG),  Fort  Sill,  OK. 
Controlled  airspace  from  the  surface  is 
needed  at  Fort  Sill  on  a  continuous 
basis  to  contain  instrument  flight  rules 
(IFR)  operations  at  Henry  Post  AAF. 
Therefore,  during  the  hours  the  Fort  Sill 
air  traffic  control  tower  is  in  operation. 
Class  D  airspace  will  be  in  effect,  and 
during  nonoperational  hours,  Class  E 
airspace,  will  be  in  effect.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  to  contain 
IFR  operations  at  Fort  Sill.  OK. 
DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-52.  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth.  TX.  between 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region,  Federal 


Aviation  Administration.  4400  Blue 
Mound  Road,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Chaney,  System  Management 
Branch,  Department  of  Transportation. 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

hiterested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envuonmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  under  the 
caption  "Addresses."  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  as 
self-addressed,  stamped,  postcard 
containing  the  following  statement: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-52."  The  postcard  will  be  date 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  4400 
Blue  Mound  Road.  Fort  Worth,  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  reoort  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
IDepartment  of  Transportation.  Federal 
Aviation  Administration,  Fort  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  that 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
maintain  Cl^  D  airspace  diu'ing  tower 
operations  and  establish  Class  E 
airapace  during  non-tower  operations  at 
Fort  Sill,  OK.  This  proposal  would 
separate  the  current  Lawton,  OK,  Class 
D  airspace  into  two  sections,  thus 
creating  independent  Class  D  airspace 
for  Fort  Sill,  OK,  and  also  establishing 
Class  E  airspace,  i.e..  controlled  airspace 
from  the  surface  when  the  Fort  Sill 
control  tower  is  closed.  Airspace 
reclassification,  effective  September  16, 
1993,  has  discontinued  the  use  of  the 
term  "control  zones"  and  replaced  it 
with  the  designation  "Class  D  airspace." 
Controlled  airspace  from  the  surface 
without  an  operating  control  tower  is 
designated  as  Class  E  svuface  areas.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  to 
contain  IFR  operations  at  Fort  Sill.  OK. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Class  D  airapace  designations 
are  published  in  Paragraph  5000  and 
Class  E  airspace  designations  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17, 1993.  and 
effective  September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  pubhshed  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  Cm  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  Tlie  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  aap.  1348(a).  1354(a), 
1510;  B.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Qamp..  p.  389;  49  U.S.C.  106(b);  14  CFR 
11.69. 

S71.1    [Anwnded] 

2-  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000:  General 


ASW  OK  D  Fort  SiU.  OK  [Newl 
Henry  Post  Army  Air  Field,  OK 

(lat.  34''39'00"N.,  long.  98''24'07"  W.) 
TraUNDB 

(lat.  34''46'53"  N.,  long.  98''24'08''  W.) 
Lawton  VOR/DME 

(lat.  34°29'46"  N.,  long.  98*24'47''  W.) 

That  airspace  extending  upward  from  the 
surfece  to  and  including  3700  feet  MSL 
within  a  4-mile  radius  of  Henry  Post  AAF 
and  within  1.3  miles  each  side  of  the  181* 
bearing  from  the  Trail  NDB  extending  from 
the  4-raile  radius  to  6.2  miles  north  of  the 
Henry  Post  AAF  and  within  1.2  miles  each 
side  of  the  003°  radial  of  the  Lawton  VOR/ 
DME  extending  from  the  4-niile  radius  to  4.7 
miles  north  of  the  Henry  Post  AAF  excluding 
that  airspace  within  Restricted  Areas  R- 
5601A  and  R-5601B  when  these  restricted 
areas  are  activated  and  excluding  that 
airspace  south  of  a  lino  twtween  lat. 
34''36'18"  N.,  long.  98°20'33"  W.  end  lat. 
34''37'16''  N.,  long.  98'28'29"  W.  This  Qass 
D  surface  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  he  continuously  published  in 
the  Airport/Facility  Dhector. 

ASW  OK  E2  Fort  Sill.  OK  [New] 
Henry  Post  AAF,  OK 

(lat.  34°39'00"  N.,  long.  98''24'08''  W  ) 
Trail  NDB 

(lat.  34''46'53''  N.,  long.  98''24'08''  W.) 
Lawton  VOR/DME 

(lat.  34''29'46"N.,  long.  98''24'47'' W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3700  feet  MSL 
within  a  4-milo  radius  of  Henry  Post  AAF 
and  within  1.3  miles  each  side  of  the  181* 
bearing  from  the  Trail  NDB  extending  bom 
the  4-mile  radius  to  6.2  miles  north  of  the 
Henry  Post  AAF  and  within  1.2  miles  each 
side  of  the  003°  radial  of  the  Lawton  VOR/ 
DME  extending  bom  the  4-mile  radius  to  4.7 
miles  north  of  the  Henry  Post  AAF  excluding 
that  airspace  within  Restricted  Areas  R- 
5601A  and  R-5601B  when  these  restricted 
areas  are  activated  and  excluding  that 
airspace  south  of  a  line  between  lat. 


34°36'18''  N.,  long.  98°20'33''  W.  and  lat 
34°3ri6"  N.,  long.  98°28'29*  W. 

Issued  in  Fort  Worth.  TX.  on  November  10. 
1993. 

Larry  L  Craig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

(FR  Doc  93-28835  Filed  11-23-93;  8:45  am] 
BiumG  cooc  4tie-ts-« 


14  CFR  Part  71 

[Alrspaee  Docket  No.  93-ASW-45] 

Proposed  Modification  of  Ciau  E 
Airspace:  Chickasha,  OK 

agency:  Federal  Aviation 

Administretion  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SWMIABY:  This  qotice  proposes  to 
modify  the  Class  E  airspace  at 
Chickasha.  OK.  A  nondirectional  radio 
beacon  (NDB)  standard  instrument 
approach  procedure  (SLAP)  has  been 
developed  for  the  Chickasha  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  ground 
level  is  needed  for  aircraft  executing  the 
SLAP.  Airspace  reclassification,  effective 
September  16. 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (IFR) 
operators  executing  the  established 
SIAP. 

DATES:  Comments  must  be  received  on 
or  before  January  9,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch.  Air  Traffic 
EKvision,  Southwest  Region,  Docket  No. 
93-ASW-45,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Forth  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX.  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch.  Air  Traffic 
Division.  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX. 
FOR  FURTHER  INF0R1«ATK)N  CONTACT: 
Joe  Chaney.  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Forth 
Worth,  TX  76193-0530;  telephone:  817- 
624-5531. 


SOP»»l^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particxdarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  (Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit.with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  93-ASW-45."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  he  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief,  Counsel,  4400  Blue 
Mound  Road,  Fort  Worth,  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtaLn  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  Department  of 
Transportation.  Forth  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  E  airspace  located  at 
Chickasha,  OK.  A  standard  instrument 
approach  procedure  (SIAP)  based  on  the 
Chickasha  nondirectional  radio  beacon 
(NDB)  has  been  established.  Controlled 
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airspace  extending  upward  from  700 
feet  or  more  above  the  ground  is  needed 
for  IFR  operations  at  the  airport. 
Airspace  reclassification,  effective 
September  16. 1993.  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  horn  700  feet  abeve  ground 
level  is  now  Class  E  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operators 
executing  the  NDB  SIAP  at  Chickasha 
Municipal  Airport.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  are  published  in 
Paragraph  6005  of  FAA  Order  7400. 9 A 
dated  June  17. 1993,  and  effective 
September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  E.<ecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedure  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pert  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71 -{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1 348(a),. 1354(a). 
1510:  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C  106(a):  14  CFR 
11.69. 

171.1    [Amendwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9A. 


Airspace  Designation  and  Reporting 
Points,  dated  fune  17, 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Pamgraph  6005.  Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 

ASW  OK  E  Chickasha.  OK  (Revised) 
Chickasha  Municipal  Airport.  OK 

(let.  35»05'46"  N..  long.  97»5r58"  W.» 
Chickasha  NOB 
(lat.  35"06'2r'  N.,  long.  97''58'30"  W.) 
That  airspace  extendiog  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Chickasha  Municipal  Airport  and 
within  2.5  miles  each  side  of  tl^  017  bearing 
firom  the  Chickasha  NDB  extending  from  the 
6.5-mile  radius  to  7.5  miles  north  east  of  the 
airport. 
•         •         •         •         • 

Issued  in  Fort  Worth.  TX,  on  November  10. 
1993. 

Larry  L.  Craig. 

Manager.  Air  Traffice  Division.  Southwest 
Region. 

(FR  Doc.  93-28833  Filed  11-23-93: 8:45  am) 
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Mound  Road.  Fort  Worth.  TX,  between 
9  a.m.  and  3:  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region,  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth.  TX. 


14  CFR  Part  71 

(AJrspeoe  Oocfcat  No.  93-ASW-53] 

Proposed  Modification  of  Class  D 
Alrspaca:  Clinton,  OK 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  D  airspace  at  Clinton- 
Sherman  Airport.  Clinton.  OK.  The 
proposed  modification  would  increase 
the  vertical  limits  of  the  Class  D 
airspace  because  the  primary  users  of 
the  airport  are  military  jet  trainers  that 
need  higher  traffic  pattern  altitude  to 
properly  conduct  their  training.  The 
intended  effiect  of  this  proposal  is  to 
provide  adequate  Class  D  airspace  to 
contain  all  instrument  flight  rules  (IFR) 
operations  at  Clinton-Sherman  Airport. 
Clinton,  OK. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region.  Docket  No. 
93-ASW-53,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  R^on.  Federal 
Aviation  Administration,  4400  Blue 


FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Cheney,  System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration.  Fort  Worth. 
TX  76193-0530;  telephone:  817-624- 
5531. 

SUPPlfMENTARY  INFORMATK)N: 

Comments  Invited 

Interested  parties  are  invited  to 
participated  in  this  proposed 
rulemaking  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  enviroimiental,  and  energy- 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  under  the 
caption  "Addresses."  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  postcard' 
containing  the  following  statement: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-53."  The  postcard  will  be  date 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch.  Air  Traffic  Division,  at  4400 
Blue  Mound  Road,  Fort  Worth,  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTi 

Any  person  may  obtain  a  copy  of  this 
notice  proposed  rulemaking  (NPFU^  by 
submitting  a  request  to  the  Manager, 
System  Management  Branch. 
Department  of  Transportation.  Federal 
Aviation  Administration.  Forth  Worth. 
TX  76193-0530.  Communications  must 
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identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  D  airspace  at  Clinton- 
Sherman  Airport.  Clinton.  OK.  The 
proposed  modification  would  expand 
the  vertical  limits  of  the  airport  traffic 
area.  Currently  the  upper  limit  is  4000 
feet  MSL  and  4500  feet  is  required  to 
adequately  contain  all  operations  at  the 
airport.  The  primary  users  of  this  airport 
are  military  jet  trainers,  that  need  a 
higher  traffic  pattern  altitude  to 
properly  conduct  their  training. 
Airspace  reclassification,  effective 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "airport  traffic  area" 
for  controlled  airspace  at  an  airport  with 
an  operating  control  tower  and  replaced 
it  with  the  designation  "Class  D 
airspace."  The  intended  effect  of  this 
proposal  is  a  provide  adequate  Class  D 
airspace  to  contain  IFR  operations  and 
to  require  two-way  radio 
communications  at  Clinton-Sherman 
Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  15, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  D  airspace  designations  Usted  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vnll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(ff);  14  CFR 
11.69. 

f71.1    [Amanded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  5000:  Qass  D  Airspace 

ASW  OK  D  Clinton-Sherman.  OK  [Modify] 

Clinton-Shennan  Airport,  OK 

(Lat.  35''20'23''N.,  long.  99''12'02"W.) 
Bums  Flat  VORTAC 
(Ut.  35°14'13"N.,  long.  99'12'22"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,500  feet  MSL 
within  a  4.7-mile  radius  of  the  Clinton- 
Sherman  Airport  and  within  1.1  miles  each 
side  of  the  003°  radial  of  the  Bums  Flat 
VORTAC  extending  from  the  4.7-mile  radius 
to  6.1  miles  south  of  the  airport  This  Class 
D  airspace  area  is  effective  during  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
•        •        •        •        * 

Issued  in  Fort  Worth,  TX.  on  November  10. 
1993. 

Larry  L.  Craig, 

Manager,  Air  Tragic  Division,  Southwest 
Region. 

(FR  Doc.  93-28841  Filed  11-23-93;  8:45  am) 
BHXMQ  CODE  4«1»-1S-H 


14  CFR  Part  71 

[Alrspaca  Docket  No.  93-ASW-S1] 

PropoMd  Modification  of  C\»—  D 
Airspace:  Lawton,  OK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  current  Class  D  airspace  at 
Lawton,  OK.  This  proposal  is  initiated 


in  response  to  a  request  by  local  aircraft 
operators  to  separate  the  current  Qass  D 
airspace  encompassing  both  Lawton 
Municipal  Airport.  Lawton,  OK  and 
Henry  Post  Army  Airfield,  Fort  Sill.  OK. 
into  two  separate  areas  of  Class  D 
airspace.  The  intended  effect  of  this 
proposal  is  to  allow  more  flexibility  in 
reclassifying  each  individual  area  of 
airspace,  partioiilarly  during  times  when 
the  towers  are  nonoperational,  by 
separating  the  Lawton,  OK,  Qass  D 
airspace  into  two  areas  of  Class  D 
airspace;  one  area  covering  Lawton 
Municipal  Airport,  Lawton.  OK.  and  the 
other  area  covering  Henry  Post  Army 
Airfield.  Fort  Sill.  OK. 
DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region.  Docket  No. 
93-ASW-51.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530.  The  official  docket  may  be 
examined  in  the  office  of  the  Assistant 
Chief  Counsel.  Southwest  Region, 
Federal  Aviation  Administration.  4400 
Blue  Mound  Road.  Fort  Worth,  TX. 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  4400 
Blue  Mound  Road.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney.  System  Management 
Branch.  Department  of  Transportation. 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPUEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  under  the 
caption  "Addresses."  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
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self-addressed,  stamped,  postcard 
containing  the  following  statement: 
"Comments  to  Airspace  Docicet  No.  93- 
ASW-51."  The  postcard  will  be  date 
and  time  stamped  and  retiimed  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Sjrstem  Management 
Branch.  Air  Traffic  Division,  at  4400 
Blue  Mound  Road,  Fort  Worth.  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  do^iet. 

Availability  of  NPRM^s 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch. 
Department  of  Transportation.  Federal 
Aviation  Administration,  Fort  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  foture 
NPRM's  should  also  request  a  copy  of 
Advisory  Circvdar  No.  11-2A  which 
describe  the  application  procedure. 

ThePropoMl 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
AviaUon  Regulations  (14  CFR  part  71)  to 
modify  the  Class  D  airspace  at  Lawton, 
OK.  The  proposal  would  separate  the 
Class  D  airspace  at  Lawton  Municipal 
Airport.  Lawton.  OK,  formally  the 
Lawton  control  zone,  from  the  Class  D 
airspace  at  Henry  Post  Army  Airfield, 
formally  the  Fort  Sill  control  zone  Fort 
Sill,  OK.  Airspace  reclassification, 
effective  September  16. 1993.  has 
discontinued  the  use  of  the  term 
"control  zone"  and  replaced  it  with  the 
designation  "Class  D  airspace."  The 
intended  effect  of  this  proposal  is  to 
allow  more  flexibility  in  reclassifying 
each  individual  area  of  airspace, 
particularly  during  times  when  the 
towers  are  nonoperational,  by  separating 
the  Lawton.  OK.  Class  D  airspace  into 
two  areas  of  Class  D  airspace;  one  area 
covering  Lawton  Municipal  Airport, 
Lawton,  OK.  and  the  other  area  covering 
Henry  Post  Army  Airfield.  Fort  Sill,  OK. 
A  similar  action  concurrently  is  being 
proposed  for  the  airspace  surrounding 
Henry  Post  Army  Airfield. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 


are  published  In  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  D  airspace  designations  hsted  in 
this  docimient  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  fiwjuent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  if  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  an  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airapaoe,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71HAMENDE0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AuthorilT:  49  U.S.C  aap.  1348(a).  1354(a). 
1510:  E.0. 10854.  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [AnwndMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000:  Oats  D  Atspace 

ASW  OK  D  Lawton.  OK  [Modify] 
Lawton  Municipal  Airport.  OK 
(lat.  34»34'04''  N..  l<mg.  98"'25'00'  W.) 
That  airspace  extending  upward  from  the 
sur&ce  to  and  including  3700  feet  MSL 
within  a  4.3-nule  radius  of  the  Lawton 
Municipal  Airport  excluding  that  airspace 
north  of  a  line  between  lat  34''36'18"  N 
long.  98°20'33''  W.  and  UL  34''3n6''  N , 
long.  98''28'29"  W.  This  Class  D  surface  area 


is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*        •        •        •        • 

Issued  in  Fort  Worth.  TX.  on  November  10. 
1993. 

LanyLCraig, 

Managsr.  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc-93-28844  FUed  11-23-93;  8:45  am] 
BIUJNO  COOe  4*1»>1S-« 


14  CFR  Part  71 

[Airspace  DockM  No.  93-ASW-44] 

Proposed  Establishment  of  Class  E 
Airspace:  Bentonville,  AR  and  Rogers. 
AR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnow:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Bentonville. 
AR.  and  Rogers.AR.  In  response  to  user 
request  to  enhance  safety  and  increase 
services,  such  as  standard  instrument 
departure  (SID)  procedures,  controlled 
airspace  to  the  surface,  a  control  zone, 
is  needed  to  contain  instnmient  flight 
niles  (IFR)  operations  at  the  airports. 
Airspace  reclassification,  effective 
September  16, 1993.  has  discontinued 
the  use  of  the  term  "control  zone." 
Airspace  extending  upward  from  the 
surface  of  an  airport  where  there  is  no 
operating  control  tower  is  now  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airapace  for  IFR  operators  executing 
established  standard  instnmaent 
approach  procedures  (SL\P)  and  SID's 
at  these  airports. 

DATES:  Conunents  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-44,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Federal 
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Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  under  the 
caption  "ADDRESSES."  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  postcard 
containing  the  following  statement: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-44."  The  postcard  will  be  dated 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  4400 
Blue  Mound  Road,  Fort  Worth,  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
Diepartment  of  Transportation,  Federal 
Aviation  Administration.  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  nimiber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  that 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  71)  to 
estabhsh  Class  E  airspace  at  Bentonville, 
AR.  and  Rogers,  AR.  In  response  to 
numerous  user  requests  to  enhance 
safety  and  services,  airspace  extending 
upward  from  the  surface  of  an  airport 
without  an  operating  control  tower,  a 
control  zone,  is  needed  to  contain  IFR 
operations  at  the  airport.  Airspace 
reclassification,  effective  September  16, 
1993,  has  discontinued  the  use  of  the 
term  "control  zone."  Airspace  extending 
upward  from  the  surface,  including  any 
arrival  extensions,  of  an  airport  without 
an  operating  control  tower  is  now  Class 
E  airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  executing 
estabhshed  SIAP. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  for  airports  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17, 1993.  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  Ju^y  6. 1993).  The 
Class  E  airspace  designation  listed  in 
this  docimient  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  aap.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6002:  Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 

ASW  AR  E  BentonviUe,  AR,  and  Roeera.  AR 
[NEWl 

Bentonville  Municipal/Louise  M.  Thadden 
Field.  AR 
(lat.  36°20'74''  N..  long.  94''13'16"  W.) 
Razort)ack  VOR 
(lat.  36''14'79"N..  long.  94''07'28"  W.) 
That  airspace  within  a  3.9-mile  radius  of 
Bentonville  Municipal  Airport  and  within 
2.2  miles  each  side  of  the  322  radial  of  the 
Razorback  VOR  extending  from  the  3.9-mile 
radius  to  6.0  miles  southeast  of  the  airport 
excluding  that  airspace  east  of  a  line  (lat. 
36'24'25~  N.,  long.  94''10'55"  VV.)  and  lat. 
36''16'50"  N.,  long.  94*'08'00"  W.) 
Rogers  Municipal/Carter  Field,  AR 

(lat.  36''22'34"N..  long.  94»19'17"W.) 
Razorback  VOR 
(lat.  36°14'79''  N..  long.  94''07'28"  W.) 
That  airspace  within  a  4.0-mile  radius  of 
Rogers  Municipal/Carter  Field  and  within  2  2 
miles  each  side  of  the  005  radial  of  the 
Razorback  VOR  extending  from  the  4.0-mile 
radius  to  5.7  miles  south  of  the  airport 
excluding  that  airspace  west  of  a  line  (lat. 
36°24'25"  N..  long.  94''10'55"  W.)  and  (lat 
36"'16'50"  N..  long.  94°O8'00"  W.). 

Issued  in  Fort  Worth.  TX.  on  November  10. 
1993. 

Larry  L.  Craig, 

^4anager,  Air  Traffic  Division.  Southwest 
Region. 

[FR  Doc.  93-28836  Filed  11-23-93;  8;45  am) 

BAJJNQ  CODE  4«1»-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-39] 

Proposed  Revision  of  Class  E 
Airspace:  DeRidder,  LA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  700  feet  above  ground  level  (AGL) 
Class  E  Airspace  at  DeRidder,  LA.  An 
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airport  surveillance  approach  (ASR) 
standard  instrument  approach 
procedure  (SIAP)  has  been  developed 
for  Beauregard  Pariah  Airport,  and 
controlled  airspace  extending  upward 
from  700  feet  (AGL),  a  transition  area,  is 
needed  to  contain  instrument  flight 
rules  (IFR)  operations  at  the  airport. 
Airspace  reclassification,  effective 
September  16, 1993.  has  discontinued 
the  use  of  the  term  "transition  area." 
Airspace  extending  upward  from  700 
feet  AGL  at  an  airport  where  there  is  no 
operating  control  tower  Is  now 
designated  Class  E  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  newly 
established  SIAP. 

DATES:  Comments  must  be  received  on 
or  before  January  9, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-39,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth.  TX.  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth,  TX. 
FOR  FURT>1ER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  "ADDRESSES." 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  93-ASW-39."  The  postcard 
will  be  dated  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road.  Fort  Worth.  TX,  both 
before  and  alter  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulempking  will  be  filed  in  the  docket. 

Availabilitjr  of  NFRNTs 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch. 
Department  of  Transportation.  Federal 
Aviation  Administration.  Fort  Worth. 
TX  76193-0530.  Conununications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Ciroilar  No.  11~2A  that 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace  at  DeRidder, 
LA.  A  standard  instrument  approach 
procedure  (SIAP)  has  been  developed 
for  Beauregard  Parish  Airport  and 
controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to  contain 
instrument  flight  rules  (IFR)  operations 
at  the  airport  Airspace  reclassification, 
effective  September  16. 1993,  has 
discontinued  the  use  of  the  term 
"transition  area."  Airspace  designated 
from  700  feet  AGL,  including  any  arrival 
extensions,  for  an  airport  where  there  is 
no  operating  control  tower  is  now  Class 
E  airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  executing  the 
ASR  SIAP  at  Beauregard  Parish  Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  E  airspace  areas 
designated  for  airspace  extending 
upward  bom  700  fiset  or  more  above 
ground  level  are  published  in  Paragraph 
6002  of  FAA  Order  7400.9A  dated  June 


17. 1993.  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulation 
that  need  frequent  and  routine 
amendments  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  u  der  the  criteria  of  the 
Regulatoiy  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citations  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  40  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(a);  14  CFR 
11.69. 

171.1    [Amendad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005:  Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  *he  Surface  of  the  Earth 

ASW  LA  DeRidder,  LA  [Revised] 

Beauregard  Parish  Airport,  LA 

(Lat.  30*50'02'' N..  Long.  93'20'22"W.) 
Runway  36 
(Ut  30"49'22''N.,  Long.  93"'20'15".) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Beauregard  Parish  Airport  and 
within  3.1-miles  each  side  of  the  179  bearing 
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from  the  approach  end  of  Runway  36 
extending  from  the  6.7-mile  radius  to  69- 
miles  south  of  the  airport. 

•         •         •         •         • 

Issued  in  Fort  Worth.  TX  on  November  8. 
1993 

Larry  L.  Craig. 

Man(iger.  Air  Traffic  Division,  Southwest 
Region 

|FR  Doc.  93-28837  Filed  11-23-93;  8:45  am] 

BILUNC  CODE  MIO-IVM 


14CFRPart71 

[Airspace  Docket  No.  93-ASW-37] 

Proposed  Revision  of  Ciass  E 
Airspace:  Venice,  LA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to  reWse 
Class  E  airspace  extending  upward  from 
700  feet  above  ground  level  (AGL),  a 
transition  area,  at  Venice.  LA.  A 
Nondirectional  Radio  Beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  has  been  developed  at 
Tiger  Pass  Seaplane  Base,  and 
controlled  airspace  extending  from  700 
feet  above  ground  level  (AGL).  a 
transition  area,  is  needed  to  contain 
•aircraft  executing  the  approach. 
Airspace  reclassification,  effective 
September  16. 1993.  has  discontinued 
the  use  of  the  term  "transition  area." 
and  airspace  extending  from  700  feet  or 
more  AGL  is  now  Class  E  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  SL\P"s  at  Tiger 
Pass  Seaplane  Base,  Venice,  LA. 
DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to  Manager, 
System  Management  Branch.  Air  Traffic 
Division.  Southwest  Region.  Docket  No. 
93-ASW-38.  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
530. 

The  official  docket  may  be  exammed 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth.  TX.  between 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  hohdays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch.  Air  Traffic 
Division,  Southwest  Region.  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth.  TX. 
FOR  FURTHER  iNFORMATION  CONTACT: 


Joe  Chaney.  System  Management 
Branch.  Department  of  Transportation. 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  "Addresses." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  93-ASW-37."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel.  4400  Blue 
Mound  Road.  Fort  Worth,  TX  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch. 
Department  of  Transportation.  Federal 
Aviation  Administration.  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM,  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NTRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFK  part  71)  to 


revise  the  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level,  a  transition  area,  located  at 
Venice.  LA.  A  Nondirectional  Radio 
Beacon  (NDB)  standard  instrument 
approach  procedure  {SL\P)  has  been 
developed  for  Tiger  Pass  Seaplane  Base. 
Controlled  airspace  extending  &t)m  700 
feet  above  ground  level  (AGL).  a 
transition  area,  is  needed  to  contain 
instrument  fUght  rule  (IFR)  operations  at 
the  airport.  Airspace  reclassification, 
effective  September  16,  1993,  has 
discontinued  the  use  of  the  term 
"transition  area."  and  airspace 
extending  upward  from  700  feet  or  more 
above  ground  level  is  now  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  SL\P's 
at  Tiger  Pass  Seaplane  Base.  Venice.  LA 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas  for 
airports  extending  bom  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17.  1993,  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  21 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71 -{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  road  as  follows: 
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Authority;  49  U.S  C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389: 49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [AmendMl] 

2.  The  incorporation  by  reference  in 
14  CTR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows; 

Paragraph  6005  Qass  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 

ASW  Louisiana  ES  Venice,  LA  [Revised] 
Tiger  Pass  Seaplane  Base,  LA 
(latitude  29''15'22''  N..  longitude  89'21'18" 
W.) 
Venice  RBN 
(latitude  29''07'07''  N.,  longitude  89''12'20" 
W.) 
Garden  Island  Bay  Seaplane  Base.  LA 
(latitude  29'05'46''  N.,  longitude  89»11'53" 
W.) 
Tiger  Pass  NDB 
(latitude  29''16'18"  N.,  longitude  89°21'28" 
W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Garden  Island  Bay  Seaplane  Base,  within 
6.7-mile  radius  of  Tiger  Pass  Seaplane  Base, 
and  within  2  miles  each  side  of  the  344 
bearing  from  the  Venice  RBN  extending  from 
the  6-mile  radius  to  8.4  miles  northwest  of 
the  seaplane  base. 

Issued  in  Fort  Worth,  TX  on  November  10, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[PR  Doc.  93-28843  Filed  11-23-93;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-48] 

Proposed  Establishment  of  Class  E 
Airspace:  Claremore,  OK 

AGENCY:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Claremore. 
OK.  Two  standard  instrument  approach 
procedures  (SIAP)  have  been  developed 
for  Claremore  Municipal  Airport,  and 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface,  a 
transition  area,  is  needed  to  contain 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  Airspace  reclassification, 
effective  September  16. 1993.  has 
discontinued  the  use  of  the  term 


"transition  area."  Airspace  extending 
upward  from  700  feet  above  ground 
level  will  use  the  term  "Class  E 
airspace"  for  general  controlled 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  SlAP's 
at  Claremore.  OK. 

DATES:  Comments  must  be  received  on 
or  before  January  10. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-48,  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth,  TX,  between 
9  a.m.  and  3  p.m..  Monday  thiY)ugh 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch.  Air  Traffic 
Division,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76  193-0530;  telephone: 
817-624-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
oy  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commvmications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  "ADDRESSES." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  93-ASW-48."  The  postcard 
will  be  date  and  time  stamped  and 
retvuned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 


will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  Hght  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76  193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  that  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Claremore. 
OK.  Two  very  high  frequency 
omnidirectional  range/distance 
measuring  equipment  (VOR/DME) 
SIAP's  have  been  developed  for 
Claremore  Municipal  Airport  and 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface,  a 
transition  area,  is  needed  to  contain  IFR 
operations  at  the  airport.  Airspace 
reclassification,  effective  September  16, 
1993,  has  discontinued  the  use  of  the 
term  "transition  area."  Designated 
airspace  extending  upward  from  700 
feet  above  the  ground  is  now  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  executing  the  VOR/ 
DME  SIAP's  at  Claremore  Municipal 
Airport. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datmn  83.  Class  E  airspace  areas 
designated  for  airspace  extending 
upward  from  700  feet  or  more  above 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16. 
1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
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established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  oF  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CTR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69.     ' 


$71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  tke  Surface  of  the  Earth 


ASWOKS    Qaremore,  OK  [New] 

Claremoce  Municipal  Airport,  OK 
(lat.  36*1 7'40"  N.,  long.  95''28'46"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surfece  within  a  6.3-mile 

radius  of  the  Garemore  Municipal  Airport 

•         •         •         •         • 

Issued  in  Fort  Worth,  TX,  on  November  10 
1993. 

Larry  L  Craig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

(FR  Doc.  93-28845  Filed  11-23-93;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  Workers'  Comp«r>Mtion 
Program* 

20  CFR  Part  10 

RtN  NumtMT  1215-AA 

Claims  for  Medical  Benefits  Under  the 
Federal  Employees'  Compensation  Act 

AGENCY:  Employment  Standards 
Administration,  Office  of  Workers' 
Compensation  Programs,  Labor. 
ACnON:  Notice  of  proposed  rulemaking; 
request  for  comments. 

SUMMARY:  The  Department  of  Labor 
proposes  revisions  to  the  rules 
establishing  the  procedure  for 
submitting  medical  bills  for 
reimbursement.  These  procedures 
include  a  fee  schedule  for  medical 
procedures  and  services  provided  to 
injured  federal  employees  under  the 
Federal  Employee's  Compensation  Act 
(FECA).  The  fee  schedule  was 
estabhshed  in  1986  and  in  devising  the 
standards  used,  the  Department  relied 
heavily  on  the  system  already 
established  by  the  State  of  Washington, 
which  at  that  time  was  one  of  the  few 
comprehensive  fee  schedules  in  use  that 
employed  a  nationally  recognized 
coding  scheme.  The  regulations 
specifically  require  the  use  of  the 
relative  value  units  (RVUs)  and  other 
factors  developed  by  Washington  State. 
Effective  September  1, 1993,  however, 
Washington  State  adopted  a  version  of 
those  devised  by  the  Department  of 
Health  and  Human  Ser\'ices,  Health 
Care  Financing  Administration  (HCFA). 
See  Medicare  Program:  Fee  Schedule  for 
Physirians's  Service  for  Calendar  Year 
1993,  published  November  25, 1992  (57 
FR  55914).  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
proposes  to  change  its  regulations  to: 
adopt  the  HCFA  RVUs  where 
apphcable;  ehminate  the  requirement  to 
use  the  Washington  State  conversion 
factors;  and  allow  the  use  of  Geograpliic 
Practice  Cost  Indices  (GPas)  developed 
by  the  Urban  Institute  for  HCFA  to 
determine  geographic  adjustment 
factors.  The  rules  also  eliminate  the 
requirement  for  origined  signatures  on 
thebiU. 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  24. 1994. 
ADDRESSES:  Send  written  comments  to 
Thomas  M.  Markey,  Director  for  Federal 
Employees'  Compensation.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  room  S-3229, 
Frances  Perkins  Building,  200 
Constitution  Avenue  NW..  Washington. 
DC  20210;  Telephone  (202)  21&-7552. 


FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  M.  MaAey.  Director  for  Federal 
Employees'  Compensation.  Telephone 
(202) 219-7552. 

SUPWiMEHTARY  INFORMATION:  The 
Federal  Employees'  Compensation  Act 
(FECA).  5  U.S.C  8101  et  seq.  establishes 
the  workers'  compensation  system  for 
Federal  workers  and  provides  in  part 
that  the  United  States  shall  furnish: 

*  •  *  The  services,  appliances  and 
supplies  prescribed  or  recommended  by  a 
qualified  physician,  which  the  Secretary  of 
Labor  considers  likely  to  cure,  give  relief, 
reduce  the  degree  or  the  period  of  disability, 
or  aid  in  lessening  the  amount  of  montlily 
compensation  •  •  •. 

The  expenses  for  such  services,  when 
authorized  and  approved  by  the 
Secretary,  are  paid  out  of  the 
Employees'  Compensation  Fund.  In 
March.  1986  the  Office  of  Workers' 
Compensation  Programs  (OWCP).  wliicll 
administers  the  FECA  under  the 
authority  granted  by  the  Secretary, 
implemented  a  schedule  of  maximum 
allowable  charges  for  most  medical 
services  provided  to  injured  workers. 

See  51  FR  8276.  for  a  complete 
explanation  of  the  backgroimd  and 
purpose  of  the  schedule.  Under  this 
system  individual  procedures  are 
assigned  a  descriptor  code  using  the 
Physicians's  Current  Procedural 
•  Terminology  (CPT)  scheme  developed 
by  the  American  Medical  Association 
(AMA).  Each  code  is  then  assigned  a 
relative  value  unit  (RVU)  reflecting  the 
relative  skill,  effort,  risk,  and  time 
required  to  perform  the  procedure.  The 
maximum  allowable  amount  payable  for 
a  given  service  is  calculated  by 
multiplying  the  RVU  by  a  conversion 
factor  (CF).  This  product  is  in  turn 
multiplied  by  a  geographic  index  (GI) 
which  allows  for  regional  variations  in 
medical  costs.  The  fee  schedule  formula 
is: 

RVU  X  CF  X  GI=Maximum  allowable 
charge 

As  originally  formulated,  the  schedule 
relied  on  elements  devised  by  the  State 
of  Washington's  Division  of  Labor  and 
Industry,  which  In  1986  had  one  of  the 
first  comprehensive  fee  schedules.  The 
existing  rules  reflect  that  rehance  by 
specifying  that  the  Department  of  Labor 
will  adopt  the  Washington  State  RVUs, 
as  well  using  the  conversion  factors.  See 
20  CFR  10.411(d)(3).  (The  geographic 
index,  however,  is  devised  by  OWCP 
using  its  own  analysis). 

The  components  of  the  fee  schedule 
have  served  OWCP  well  since  1986, 
with  some  updating  from  time  to  time. 
For  example,  the  RVUs  have  had  to  be 
updated  annually  consistent  with 
revisions  published  by  the  State  of 
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Washington  and  the  current  edition  of 
the  CPT.  In  1991,  however,  when 
Washington  State  delayed  the  adoption 
of  new  CPT  codes  for  evaluation  and 
management.  OWCP  developed  its  own 
values  for  these  commonly  used 
procedures.  Additionally,  the 
Department  modified  the  conversion 
factors  estabhshed  by  Washington, 
using  the  Medicare  Economic  Index 
(MEI)  to  adjust  the  conversion  fectors. 
See  notice  pubUshed  at  57  FR  5189 
{February  12.  1992). 

In  1991  the  nation's  largest  medical 
payment  system,  the  Health  Care 
Financing  Administration  (HCFA). 
published  its  own  fee  schedule  which, 
like  FECA,  is  truly  nationwide  in  scope 
(56  FR  59502).  Furthermore,  the  State  of 
Washington  announced  on  July  1, 1993, 
that  it  was  adopting  a  new  fee  schedule 
based  on  HCFA's  RVUs  for  physicians' 
services.  It  has,  however,  adapted  that 
HCFA  system  to  meet  the  limited 
geographic  scope  and  other  factors 
peculiar  to  the  Washington  State 
workers'  compensation  program. 

The  Department  now  has  rules 
requiring  it  to  use  the  Washington  State 
RVUs  and  conversion  factors  that  are 
now  peculiar  modifications  of  the  NCFA 
system.  The  Department  proposes  to 
adopt  elements  of  the  HCFA  fee 
schedule  directly.  This  decision  is  based 
on  the  following: 

(1)  The  HCFA  fee  schedule  was 
developed  with  the  assistance  of  a 
number  of  experts  inside  and  outside 
the  government; 

(2)  Like  the  existing  OWCP  system, 
this  fee  schedule  is  national  in  scope 
and  includes  geographic  adjustment 
factors; 

(3)  Updates  to  the  HCFA  fee  schedule 
are  published  on  a  yearly  basis; 

(4)  The  use  of  the  HCFA  relative  value 
units  furthers  standardization  among 
federal  agencies;  and 

(5)  The  HCFA  fee  schedule  is  familiar 
to  health  care  providers.  The  specific 
elements  of  the  HCFA  schedule  that  the 
Department  would  adopt  are  the  RVUs 
and  the  geographic  adjustment  factors. 

Relative  Value  Units 

The  Department  will  assign  HCFA's 
RVUs  to  all  those  services  for  which 
there  are  oublished  RVUs.  These 
include  physician's  evaluation  and 
management  services,  siu^ical  and 
medical  procedures,  radiology  services 
and  some  professional  pathology 
services. 

HCFA,  however,  has  not  published 
RVUs  for  all  physicians  services, 
because  the  procedures  are  reimbursed 
according  to  a  different  mechanism, 
such  as  anesthesia  and  clinical 
pathology  services,  or  because  HCFA 


does  not  reimburse  for  the  particular 
services  at  all.  Where  there  is  no  HCFA 
RVU,  (particularly  when  the  services 
involved  are  billed  frequently  in  the 
FECA  program),  the  Department 
proposes  to  develop  RVUs  based  on 
internal  data  or  external  information 
such  as  the  Medicare  revised  Clinical 
Laboratory  Fee  Schedule,  National 
Limits. 

Geographic  Adjustment  Factors 

The  present  geographic  indices  will 
be  replaced  by  the  Geographic  Practice 
Cost  Indices  (GPCIs)  developed  by  the 
Urban  Institute  under  a  HCFA- 
sponsored  research  effort  (Cooperative 
Agreement  No.  17-C-99222/3-01, 
3839-03-1.  February  1991,  Refining  the 
Malpractice  Geographic  Practice  Cost 
Index).  The  GPQs  adjust  each  of  the 
three  components  of  the  RVUs 
(Physician  work,  practice  expense  and 
malpractice  costs)  for  each  CPT.  These 
GPCIs  were  developed  for  three 
geographic  localities:  state,  MSA  and 
rural  area,  and  Medicare  pricing 
locahties.  The  Department  will  continue 
to  use  geographic  localities  designated 
by  MS.\s  for  application  of  GPCIs,  since 
Medicare  pricing  localities  are  career 
specific.  In  accordance  with  HCFA's 
rule,  however,  the  Department  will  use 
values  reflecting  one-quarter  of  the 
difference  in  the  cost  of  physicians'  own 
time  across  geographic  areas. 

Finally,  the  conversion  factors 
described  in  the  Federal  Register  (see 
57  FR  5186)  will  be  changed  to 
accommodate  the  change  in  scale  of  the 
relative  unit  values.  As  noted  earlier, 
the  conversion  factors  used  by 
Washington  State  have  already  been 
modified  by  OWCP,  as  described  in  that 
notice.  The  rules,  which  provide  that 
OWCP  use  the  Washington  State 
conversion  factor,  have  been  changed  to 
eliminate  this  requirement. 

Signature  Authority 

The  proposed  rules  also  change  the 
provision  requiring  that  the  medical 
provider  sign  the  billing  form. 
Technological  changes  since  this  rule 
was  estabhshed  have  resulted  in  the 
practice  of  electronic  transmission  of 
medical  bills  and  other  similar  practices 
and  as  a  result,  signatures  do  not  appear 
on  many  bills  submitted.  The  signature 
requirement  is  therefore  being 
ehminated.  The  fact  that  a  signature  is 
not  required,  however,  in  no  way 
lessens  the  responsibility  of  the 
provider  to  ensure  that  services  for 
which  reimbiursement  is  claimed  were 
provided  as  described,  were  necessary, 
and  that  the  amount  claimed  is 
otherwise  proper.  Submission  of  the  bill 
and/or  acceptance  of  payment  constitute 


agreement  by  the  provider  to  comply 
with  all  aspects  of  the  FECA-related 
rules  relating  to  billing  and  services. 

Statutory  Authority 

5  U.S.C.  8149  provides  the  general 
statutory  authority  for  the  Secretary  to 
prescribe  rules  and  regulations 
necessary  for  administration  and 
enforcement  of  the  Federal  Employees' 
Compensation  Act. 

5.  U.S.C.  8145  provides  that  the 
Secretary  of  Labor  shall  administer  the 
Act,  may  appoint  employees  to 
administer  it,  and  may  delegate  powers 
conferred  by  the  Act  to  any  employee  of 
the  Department  of  Labor. 

5  U.S.C.  8103  (a)  and  (b)  specifies  that 
the  Secretary  may  approve  or  authorize 
"necessary  and  reasonable"  expenses  to 
be  paid  from  the  Employees' 
Compensation  Fund;  may  issue 
regulations  governing  the  provision  of 
services,  appfiances  and  supplies,  and 
may  prescribe  the  form  and  content  of 
the  authorization  certificate. 

Classification 

The  Department  of  Labor  has 
concluded  that  this  proposed  rule  is  not 
a  significant  regulatory  action  under  the 
criteria  of  section  3(f)  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  entailed  by  the  proposed 
regulations  have  previously  been 
approved  by  0MB.        * 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  have  "no  significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  Pub.  L.  No.  96-354.  91  Stat.  1164 
(5  U.S.C.  605(b)).  Although  this  rule  will 
be  applicable  to  small  entities  it  should 
not  result  in  or  cause  any  significant 
economic  impact,  since  the  changes  in 
the  method  of  calculating  the  maximum 
allowable  payments  will  not  result  in  a 
significant  difference  in  the  outcome 
fi-om  that  in  the  present  method.  The 
Secretary  has  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Accordingly 
no  regulatory  impact  analysis  is 
required. 

List  of  Subjects  in  20  CFR  Part  10 

Claims.  Government  employees, 
Labor.  Workers  Compensation. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  part  10  of 
Chapter  I  of  title  20  of  the  Code  of 
Federal  Regulations  be  amended  as 
follows: 
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PART  10— CLAIMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES' 
COMPENSATION  ACT.  AS  AMENDED 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Autliorit)r:  S  U.S.C.  301;  Reorganization 
Plan  Na  6  of  1950. 15  PR  3174.  64  Stat  1263; 
5  U.S.C  8149;  Secretary's  Order  1-93.  58  FR 
2119a 

2.  Section  10.411  is  amended  by 
revising  paragraphs  (b)  and  (d)(3)  to 
read  as  follows: 

fia411    SubmlMlon  of  Mils  for  medical 
MTvicae,  appliancM  and  mppUm; 
limitation  on  paymant  for  aarvica*. 

(b)  By  submitting  a  bill  and/or 
accepting  a  payment,  the  physician  or 
other  medical  provider  si^ifies  that  the 
servioB  for  which  reimbursement  is 
sought  was  performed  as  described  and 
was  necessary.  In  addition,  die 
physician  or  other  provider  thereby 
agrees  to  comply  with  all  rules  and 
regulations  set  forth  in  this  subchapter 
concerning  the  rendering  of  treatment 
and/or  the  process  for  seeking 
leimbiursement  for  medical  services, 
including  the  limitation  imposed  on  the 
amount  to  be  paid  for  such  services. 

(d)-  •  • 

(3)  The  Director  shall  assign  the 
relative  value  units  (RVUs)  published  by 
the  Health  Care  Financing 
Administration  (HCFA)  to  all  services 
for  HCFA  has  made  assignments,  using 
the  most  recent  revision.  Where  there 
are  no  RVUs  assigned  to  a  procedure, 
the  Director  may  and  assign  that  he/she 
considers  to  be  appropriate  RVUs.  The 
Director  will  also  de\'ise  conversion 
factors  for  each  category  of  service,  and 
in  devising  such  factors  the  Director 
may  adapt  Uie  HCFA  conversion  factors 
as  appropriate  using  OWCP  processing 
experience  and  internal  data.  The 
geographic  adjustment  factor  shall  be 
that  designated  by  Geographic  Practice 
Cost  Indices  for  MetropoUtan  Statistical 
Areas  as  devised  for  HCFA  by  the  Urban 
Institute  and  published  February  1. 
1991.  as  Refining  t/>e  Malpractice 
Geographic  Cost  Index,  as  updated  or 
revised  from  time  to  time. 

Signed  at  Washington,  DC.  this  16th  day  of 
November  1993. 

Lawrence  W.  Rogers, 

Director.  Office  of  Workers'  Compensation 
Programs. 

(PR  Doc  93-28771  PUed  ll-23-«3;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
tMD23-1-58»7:  A-1-FRL-4805-9] 

Approval  and  Promulgation  of  Air 
Quality  Implamentatlon  Plana; 
Maryland;  Stage  U  Vapor  Recovery  at 
Gasoline  Dispensing  Faculties 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  taking  action  to 
propose  approval  of  COMAR  26.11.24. 
Stage  n  Vapor  Recovery  at  Gasoline 
Dispensing  Facilities,  as  a  revision  to 
the  Maryland  State  Implementation  Plan 
(SIP)  for  ozone.  On  January  18. 1993.  the 
State  of  Maryland  submitted  a  SIP 
revision  request  to  EPA  to  satisfy  the 
requirements  of  the  Clean  Air  Act  (the 
Act),  which  requires  all  ozone 
nonattainment  areas  classified  as 
moderate  or  worse  to  require  owners 
and  operators  of  gasoline  dispensing 
facilities  to  install  and  operate  Stage  n 
vapor  recovery  equipment  to  control 
volatile  organic  compoimd  (VOC) 
emissions  from  vehicle  refueling.  This 
revision  applies  to  the  Maryland  portion 
of  the  Philadelphia  and  Washington,  DC 
ozone  nonattainment  areas  and  to  the 
Baltimore  ozone  nonattainment  area. 
This  action  is  being  taken  in  accordance 
with  the  SIP  submittal  and  revision 
provisions  of  the  Act. 
DATES:  Comments  must  be  received  by 
December  27. 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director.  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building. 
Philadelphia.  PA  19107.  Copies  of  die 
doaiments  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air. 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  m.  841  Chestnut  Building. 
Philadelphia.  PA  19107;  Public 
Information  Reference  Unit.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington,  DC  20460: 
and  the  Maryland  Department  of  the 
Environment.  2500  Broening  Highway, 
Baltimore  Maryland,  21224. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Maria  A.  Pino,  at  (215)  597-9337. 
SUPFLEMENTARY  INFORMATION:  Under 
section  182(b)(3)  of  die  Act.  EPA  was 
required  to  issue  guidance  as  to  the 
e£foctivenes8  of  Stage  II  systems.  In 
November  1991.  EPA  issued  technical 
and  enforcement  guidance  to  meet  this 


requirement « In  addition,  on  April  16 
1992.  EPA  pubUshed  the  "General 
Preamble  for  the  Implementation  of 
Tide  I  of  the  Clean  Air  Act  Amendments 
of  1990"  (General  Preamble)  (57  FR 
13498).  The  gmdance  documents  and 
the  General  Preamble  interpret  the  Stage 
n  statutory  requirement  and  indicate 
what  EPA  believes  a  State  submittal 
needs  to  include  to  meet  that 
reouirement 

ui  Maryland,  there  are  three  ozone 
nonattainment  areas,  the  Baltimore. 
Philadelphia,  and  Washington,  DC 
nonattainment  areas.  The  Baltimore 
nonattainment  area  is  classified  as 
severe,  and  includes  Baltimore  City  and 
Anne  Arundel,  Baltimore,  Carroll, 
Harford,  and  Howard  Counties.  The 
Philadelphia  nonattainment  area  is  also 
classified  as  severe,  and  contains  only 
one  county  in  Maryland,  Cecil  County. 
The  Washington,  DC  nonattainment  area 
is  classified  as  serious,  and  includes 
Calvert.  Charles.  Frederick. 
Montgomery,  and  Prince  George's 
Counties.  Maryland  has  no  moderate 
ozone  nonattainment  areas.  See  56  FR 
56694  (November  6. 1991)  and  57  FR 
56762  (November  30. 1992).  codified  at 
40  CFR  81.347.  Under  section  182(b)(3) 
of  the  Act,  Maryland  was  required  :o 
submit  Stage  II  vapor  recovery  rules  for 
these  areas  by  November  15, 1992. 

On  January  18, 1993.  die  Maryland 
Department  of  the  Environment 
submitted  to  EPA  Stage  II  vapor 
recovery'  rules  for  the  Baltimore 
nonattainment  area,  and  the  Maryland 
portion  of  the  Philadelphia  and 
Washington,  DC  nonattainment  areas. 
These  rules  were  adopted  by  the  State 
on  January  18, 1993  and  became 
effective  on  February  15, 1993.  By 
today's  action,  EPA  is  proposing  to 
approve  this  submittal  as  meeting  the 
requirements  of  section  182(b)(3)  of  the 
Act.  EPA  has  reviewed  Marj'land's 
submittal  against  the  statutory 
requirements  and  for  consistency  with 
EPA  guidance.  A  simimary  of  EPA 's 
analysis  is  provided  below.  A  more 
detailed  analysis  of  Maryland's  January 
18, 1993  submittal  is  contained  in  a 
technical  support  document  prepared 
for  this  revision,  which  is  available  from 
the  Regional  office,  identified  in  the 
ADDRESSES  section. 

L  Applicability 

Under  section  182(b)(3)  of  the  Act 
states  were  required  by  November  15, 
1992  to  adopt  regulations  requiring 


'  ThaM  two  documents  are  «itid»d  "Technical 
Guidance-Stage  n  Vapor  Recovery  Syitami  for 
Control  of  Vehicle  Refueling  Emisaioof  at  Gasoline 
Dispensing  Fadiitiw''  (EPA-4SO/3-S1-022)  and 
"EntorcMient  Guidance  for  Stage  II  Vehicle 
Refualiog  Control  Programs." 
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owners  or  operators  of  gasoline 
dispensing  systems  to  install  and 
operate  vapor  recovery  eauipment  at 
their  facilities.  Maryland  has  adopted 
Stage  n  measures  for  the  Baltimore 
nonattainment  area,  and  the  Maryland 
portion  of  the  Philadelphia  and 
Washington,  DC  nonattainment  areas,  as 
required  by  the  Act  (CX)MAR 
26.11. 24.02A). 

Section  182(b)(3)(A)  of  the  Act 
spedSes  that  Stage  II  controls  must 
apply  to  any  facility  that  dispenses  more 
than  10,000  gallons  of  gasoline  per 
month  or,  in  the  case  of  an  independent 
small  business  marketer  (ISBM),  any 
facility  that  dispenses  more  than  50,000 
gallons  of  gasoline  per  month.  Section 
324  of  the  Act  defines  an  ISBM. 
Maryland  has  adopted  a  general 
applicability  requirement  for  gasoline 
dispensing  facilities  with  an  average 
throughput  of  over  10,000  gallons  per 
month  and  has  provided  an 
applicabihty  requirement  of  50,000 
gallons  per  month  for  ISBMs  (CX)MAR 
26.11.24.02). 

As  more  hilly  discussed  in  EPA's 
Enforcement  Guidance  and  the  General 
Preamble  (57  FR  13514).  Maryland  has 
provided  thatthe  gallons  of  gasoline 
dispensed  per  month  will  be  calculated 
as  the  average  volume  dispensed  per 
month  for  the  2-year  period  prior  to 
state  adoption  of  the  regulation, 
excluding  any  time  periods  when  the 
facility  was  shut  down  (COMAR 
26.11.24.018(9)  and  26.11.24.03)). 
Maryland  has  specified  that  the  Stage  II 
requirement  apply  to  all  gasoline 
dispensing  facihties.  Including  retail 
outlets  and  fleet  fueling  facilities 
(COMAR  26.11  24.01B(7)).  In  addition. 
Maryland's  regulations  cover  all  new 
facilities,  regardless  of  gasoline 
throughput  or  ISBM  ownership,  which 
have  a  total  storage  tariJt  capacity  of  at 
least  2000  gallons  (COMAR 
26.11.24.01B{10)  and  26.11.24.02C(2)). 
This  covers  virtually  all  new  facilities. 
Furthermore,  Maryland  requires  any 
existing  facility  which  was  exempted 
because  its  average  monthly  throughput 
fell  below  the  appropriate  applicability 
threshold  in  CO\L\R  26.11.24.02  to 
install  and  operate  Stage  II  within  one 
year  after  any  calendar  year  in  which  its 
throughput  exceeds  the  applicability 
threshold  (COMAR  26.11. 24.07D). 

Section  324(c)  of  the  Act  establishes 
a  statutory  definition  of  an  ISBM. 
Maryland  has  adopted  the  statutory 
definition  of  an  ISBM  in  its  regulations 
(COMAR  26.11.24.01B(8)). 

n.  Implementation  of  Stage  II 

The  Act  specifies  the  time  by  which 
certain  facilities  must  comply  with  the 
State  regulation.  For  facilities  that  are 


not  owned  or  operated  by  an  ISBM. 
these  times,  calciilated  from  the  time  of 
State  adoption  of  the  regulation,  are:  (1) 
6  months  for  facilities  for  which 
construction  began  alter  November  15, 
1990,  (2)  1  year  for  facilities  that 
dispense  greater  than  100,000  gallons  of 
gasoline  per  month,  and  (3)  2  years  for 
all  other  Eacilities.  For  ISBMs,  section 
324(a)  of  the  Act  provides  that  the  time 
periods  may  be:  (1)  33  percent  of  the 
facihties  owned  by  an  ISBM  by  the  end 
of  the  first  year  after  the  regulations  take 
effert,  (2)  66  percent  of  such  facilities  by 
the  end  of  the  second  year,  and  (3)  100 
percent  of  such  facilities  after  the  third 
year. 

Maryland's  regulations  are  consistent 
with  these  requirements,  even  though 
Maryland  did  not  adopt  its  regulations 
until  January  18, 1993.  Compliance 
dates  are  established  as  specified  above, 
as  if  the  regulations  were  adopted  on 
November  15, 1992.  The  submitted 
regulation  provides  that  facilities  must 
install  and  operate  Stage  II  by:  (1)  May 
15, 1993  for  facihties  for  which 
construction  began  after  November  15, 
1990,  (2)  November  15, 1993  for 
facihties  that  dispense  greater  than 
100,000  gallons  of  gasoUne  per  month, 
and  (3)  November  15, 1994  for  all  other 
facihties.  For  ISBMs,  Maryland's 
regulations  require  compliance  by:  (1) 
November  15. 1994  for  ISBMs  who  own 
1  or  2  facilities  and  (2)  November  15, 
1995  for  ISBMs  who  own  3  or  more 
facihties,  if  at  least  one  third  are  in 
comphance  by  November  15, 1993,  and 
two  thirds  are  in  comphance  by 
November  15, 1994  (COM.\R 
26.11.24.03). 

m.  Additional  Program  Requirements 

Maryland's  regulation  does  not 
exphdtly  require  that  Stage  II 
equipment  be  tested  and  certified  to 
meet  a  95  percent  emission  reduction 
efficiency.  However,  this  is  required 
imphcitly.  because  Maryland's 
regulation  requires  Stage  II  systems  to 
be  certified  by  the  Cahfomia  Air 
Resources  Board  (COMAR 
26.11.24.01B(1)).  This  is  consistent  with 
EPA  guidance. 

Maryland  requires  sources  to  verify 
proper  installation  and  function  of  Stage 
n  equipment  through  use  of  a  hquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  every  five  years  or 
upon  major  modification  (i.e. 
replacement  of  at  least  75  percent  more 
of  an  approved  system)  of  a  facility 
(COMAR  26.11.24.04). 

With  respect  to  recordkeeping, 
Maryland  has  adopted  those  items 
recommended  in  EPA's  gxiidance,  and 
specifies  that  sources  subject  to  Stage  II 
must  make  the  following  documents 


available  upon  request:  (1)  A  Hcense  or 
permit  to  install  and  operate  a  Stage  Q 
system.  (2)  results  of  verification  tests, 
(3)  equipment  maintenance  and 
comphance  file  logs  indicating 
comphance  with  manufacturer's 
specifications  and  requirements,  (4) 
training  certification  files,  and  (5) 
inspection  and  comphance  records 
issued  by  the  State.  In  addition, 
Maryland  requires  facihties  that  are  not 
subject  to  Stage  II  to  maintain  files 
containing  the  gasohne  throughput  of 
the  facility  (COMAR  26.11.24.07). 

Maryland  has  also  estabUshed  an 
inspection  function  consistent  with  that 
described  in  EPA's  guidance.  Maryland 
plans  to  conduct  inspections  of  facihties 
including  a  visual  inspection  of  the 
Stage  n  equipment  and  of  the  required 
records  and  a  fimctional  test  of  the  Stage 
n  equipment.  Maryland  has  indicated 
that  it  plans  to  inspect  each  facility  at 
least  1  time  per  year  with  follow-up 
inspections  at  non-complying  facilities. 
Finally,  Maryland  has  estabhshed 
procedures  for  enforcing  violations  of 
the  Stage  II  requirements,  including  a 
penalty  schedule.  These  provisions  are 
outlined  in  the  supporting 
documentation  which  Maryland 
prepared  for  this  SIP  revision  submittal. 

Proposed  Action 

Because  EPA  believes  that  Maryland 
has  adopted  a  Stage  II  regulation  in 
accordance  with  section  182(b)(3)  of  the 
Act,  as  interpreted  in  EPA's  guidance, 
EPA  is  proposing  approval  of  the 
addition  of  COMAR  26.11.24,  Stage  II 
Vapor  Recovery  at  Gasoline  Dispensing 
Facihties.  as  a  revision  to  Maryland's 
SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  in  hght  of  specific  technical, 
economic,  and  environmental  Actors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
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create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  IS  already  imposing.  Therefore, 
because  Federal  SIP  approval  does  not 
impose  any  new  requirements.  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6.  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB    , 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  sections 
110(a)(2)(A)-{K)  and  110(a)(3).  and  Part 
D  of  the  Act.  and  EPA  regulations  in  40 
CFRpartSl. 

List  of  Sabjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Iinergovemraental  relations;  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authnrity:  42  U.S  C  740t-7671q 

Dated:  September  21.  1993. 
Stanley  L  Laskowski.         .         " 
Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  93-28902  Filed  11-23-93;  8:45  am| 
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ENVIRONIIENTAL  PROTECTJON 
AGENCY 

40  CFR  Part  52 
nN27-1-5749;  Fm.-4«)&-2] 

Approval  and  ProoiiMgatlon  of 
Imptementatiof)  Plans;  Indiana 

AGENCY:  United  States  Environmental 
Protection  Agency  (U.S.  EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  U.S.  EPA  proposes  approval 
of  a  State  Implementation  Plan  (SIP) 
request  for  Vermillion  County,  Indiana. 
The  request  was  submitted  by  the  State 
of  Indiana  for  the  purpose  of  attaining 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  particulate 
matter  with  an  aerod>Tiamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PM).  The  request  was 
submitted  by  the  State  to  satisfy  Clean 
Air  Act  (Act)  requirements  for  an 
approvable  nonattainment  area  PM  SIP 
for  Vermillion  County.  Indiana. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December  27.  1993. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  materials  relating  to 
this  proposed  action  are  available  at  the 
following  address  for  review:  (It  is 
recommended  that  you  telephone  David 
Pohlman  at  (312)  886-3299.  before 
visiting  the  Region  5  office.) 

United  States  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Division.  77  West  fackson 
Boulevard  (AR-18J).  Chicago.  Illinois 
60604.  Written  comments  should  be 
addressed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR- 
18J).  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman.  Regulation 
Development  Brandi.  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
886-3299. 

SUPPLEMENTARY  INFORMATION: 
BACKGROUND 


On  July  1,  1987  (52  FR  24634),  the 
U.S.  EPA  revised  the  NAAQS  for 
particulate  matter  (40  CFR  50.6).  U.S. 
EPA  replaced  Total  Suspended 
Particulate  (TSP)  as  an  indicator  for  the 
particulate  matter  ambient  standard 
with  a  new  indicator  that  includes  only 
those  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers.  The  24-hour  primary 


TSP  standard  was  replaced  by  a  24-hour 
PM  standard  of  150  micrograms  per 
cubic  meter  (ji/g'),  with  no  more  than 
one  expected  exceedance  per  year.  The 
annual  primary  TSP  standard  was 
replaced  by  a  PM  standard  of  50  ji/gJ 
expected  annual  arithmetic  mean.  The 
secondary  TSP  standards  were  replaced 
by  24-hour  and  annual  PM  standards 
that  are  identical  to  the  primary 
standards.  These  standards  were 
promulgated  pursuant  to  sections  108 
and  109  of  the  Act,  42  U.S.C.  7408. 
7409.  Section  110  of  the  Act  requires 
that  a  state  have  an  approved  SIP  to 
achieve  federal  air  quaUty  standards  (42 
use.  7410). 

Section  107(d)(A)(B)  of  the  Act.  as 
amended  on  November  15.  1990 
(fended  ActJ,  designated  certain  areas 
("initial  areas")  nonattainment  for 
particulate  matter.  Section  188  of  the 
amended  Act  classified  these  initial 
areas  as  "moderate".  TTie  initial  areas 
include  the  Vermillion  County.  Indiana 
nonattainment  area.  See  56  FR  56752 
(November  6.  1991)  or  40  CFR  81.315 
for  a  complete  description  of  these 
nonattainment  areas.  Section  189  of  the 
amended  Act  required  State  submission 
of  a  PM  SIP  for  the  initial  areas  by 
November  15. 1991. 

These  moderate  area  PM  SIPs  are 
required  to  contain,  among  other  things, 
the  following  provisions: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonable  available 
control  technology— RACT)  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  that  the 
plan  will  provide  for  attainment  as 
expeditiously  as  practicable  but  no  later 
than  December  31, 1994.  or  a 
demonstration  that  attainment  by  that 
date  is  impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  bv  December 
31,  1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM  also  apply  to 
major  sources  of  PM  precursors  except 
where  the  Administrator  determines 
that  such  sources  do  not  contribute 
significantly  to  PM  levels  which  exceed 
the  NAAQS  in  the  area.  See  sections 
172(c).  188.  and  189  of  the  Act. 

Section  179(a)  of  the  amended  Act 
states  that  if  the  Administrator  finds 
that  a  State  has  failed  to  make  a  required 
submission,  finds  that  a  SIP  or  SIP 
revision  submitted  by  the  State  does  not 
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satisfy  the  minimum  criteria  established 
under  section  llO(k)  of  the  amended 
Act.  or  disapproves  a  SIP  submission  in 
whole  or  in  part,  unless  the  deficiency 
has  been  corrected  within  18  months 
after  the  finding,  one  of  the  sanctions 
referred  to  in  section  179(b)  of  the 
amended  Act  (selected  by  the 
Administrator)  shall  apply  until  the 
Administrator  determines  that  the  State 
has  come  into  compliance.  If  the 
deficiency  has  not  been  corrected 
within  6  months  of  the  selection  of  the    , 
first  sanction,  the  second  sanction  under 
section  179(b)  shall  also  apply.  In 
addition,  section  110(c)  of  the  Act 
requires  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  within  2 
years  after  the  finding  or  disapproval,  as 
discussed  above,  unless  the  State 
corrects  the  deficiency  and  the  SIP  is 
approved  before  the  FIP  is  promulgated. 

History  of  the  Nonattainment  Area 

In  1988.  several  exceedances  of  the 
ambient  air  quality  standard  for  PM 
were  recorded  in  Vermillion  County  at 
monitoring  sites  located  downwind  of 
Peabody  Coal  Company's  Universal 
Mine,  Blanford  East  Area.  As  a  result  of 
these  exceedances.  part  of  Clinton 
Township,  in  Vermillion  County,  was 
classified  as  moderate  nonattainment  for 
PM. 

On  December  17. 1991.  a  letter  was 
sent  to  the  Governor  of  Indiana 
notifying  him  that  the  U.S.  EPA  was 
making  a  finding  that  the  State  of 
Indiana  had  failed  to  submit  a  PM  SIP 
for  the  Vermillion  County 
nonattainment  area.  This  letter  triggered 
both  the  sanctions  and  FIP  processes  as 
explained  above.  Indiana  submitted  a 
PM  SIP  revision  for  the  Vermillion 
County  nonattainment  area  on  January 
13.  1993.  and  supplemented  the 
submittal  on  February  22.  1993.  and 
April  8. 1993.  A  letter  dated  April  30. 
1993,  was  sent  to  the  State  indicating 
that  U.S.  EPA  had  determined  the  SIP 
to  be  complete.  Therefore,  the 
deficiency  which  started  the  sanctions 
and  FIP  processes  has  been  corrected, 
and  the  sanctions  process  has  ended. 
The  FIP  process,  however,  is  not 
stopped  by  the  correction  of  the 
deficiency  and  U.S.  EPA  is  required  to 
promulgate  a  FIP  within  2  years  of  the 
failure-to-submit  letter,  unless  a  PM  SIP 
for  the  Vermillion  County 
nonattainment  area  is  finally  approved 
before  then. 

On  January  13. 1993,  Indiana 
submitted  a  PM  SIP  revision  for 
Vermillion  County.  Additional 
information  in  support  of  the  request 
was  submitted  on  February  22, 1993  and 
April  8. 1993.  In  these  materials,  the 
Indiana  Department  of  Environmental 


Management  (IDEM)  has  stated  that 
mining  operations  at  the  Blanford 
mining  area  ceased  permanently  in  early 
1992.  The  only  activity  now  taking 
place  in  the  nonattainment  area  is  land 
reclamation.  The  reclamation  process 
has  already  been  completed  on  a  large 
part  of  the  nonattainment  area,  and  all 
reclamation  will  be  completed  by 
November  1.  1993.  After  the  reclamation 
is  complete,  the  entire  nonattainment 
area  will  be  used  exclusively  for 
agricultural  purposes. 

IDEM  has  also  stated  that  the 
operating  permit  issued  to  Peabody  Coal 
Company  for  this  mining  operation 
expired  on  April  1. 1992,  and  will  not 
be  renewed.  These  sources  have  been 
deleted  from  the  State's  emissions 
inventory,  and  there  are  no  other 

f)ermitted  or  registered  PM  sources 
ocated  in  the  Vermillion  County 
nonattainment  area. 

Analysis  of  State  Submittal 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  U.S. 
EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  amended 
Act  similarly  provides  that  each 
revision  to  an  implementation  plan 
submitted  by  a  State  under  the  Act  must 
be  adopted  by  such  State  after 
reasonable  notice  and  public  hearing. 
The  State  of  Indiana  held  a  pubUc 
hearing  on  February  17. 1993.  to  accept 
public  comment  on  the  implementation 
plan  for  Vermillion  County.  Following 
the  public  hearing  the  plan  was  adopted 
by  the  State  and  submitted  to  U.S.  EPA. 

The  U.S.  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  U.S.  EPA 
review  and  action  (see  section  110(k)(l) 
of  the  amended  Act  and  the  April  16, 
1992.  General  Preamble  for  the 
Implementation  of  Title  I  of  the 
Amended  Act  at  57  FR  13565).  The  U.S. 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51. 
appendix  V  (1991).  as  amended  by  57 
FR  42216  (August  26. 1991).  The  U.S. 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  U.S.  EPA 
6  months  after  receipt  of  the 
submission.  The  SIP  revision  was 
reviewed  by  U.S.  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51. 


appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26.  1991).  The 
submittal  was  found  to  be  complete  and 
a  letter  dated  April  30. 1993.  was  sent 
to  the  State  indicating  the  completeness 
of  the  submittal  and  the  next  steps  to  be 
taken  in  the  review  process. 

Section  172(c)(3)  of  the  amended  Act 
requires  that  nonattainment  plan 
provisions  include  a  comprehensive, 
accurate,  current  inventory  of  actual 
emissions  fi-om  all  sources  of  pollutants 
for  which  the  area  is  nonattainment. 
The  emissions  inventory  should  include 
a  comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  from 
all  sources  of  such  pollutants  in  the 
nonattainment  area.  Because  the 
submission  of  such  inventories  are 
necessary  to  an  area's  attainment 
demonstration  (or  demonstration  that 
the  area  cannot  practicably  attain),  the 
emissions  inventories  must  be  received 
with  the  submission  (see  the  April  16 
1992,  General  Preamble  at  57  FR  13539). 
This  requirement  does  not  apply  to  the 
Vermillion  County  nonattainment  area, 
because  there  are  no  longer  any 
permitted  or  registered  PM  sources  in 
the  nonattainment  area. 

As  noted,  for  initial  moderate  PM 
nonattainment  areas,  the  State  must 
submit  provisions  to  assure  that 
Reasonably  Available  Control  Measures 
(RACM)  including  Reasonable  Available 
Control  Technology  (RACT)  are 
implemented  no  later  than  December 
10.  1993  (see  sections  172(c)(1)  and 
189(a)(1)(C)  of  the  amended  Act).  The 
April  16.  1992.  General  Preamble 
contains  a  detailed  di.scussion  of  US 
EPA's  interpretation  of  the  RACM 
(including  RACT)  requirement  (see  57 
FR  13539-13545  and  13560-13561). 
This  requirement  also  has  no  bearing  on 
the  Vermillion  County  nonattainment 
area  now  that  mining  operations  have 
ceased.  There  are  no  PM  sources  in  the 
nonattainment  area  to  which  R.^CM 
must  be  applied. 

As  noted^  the  initial  moderate  PM 
nonattainment  areas  musl  submit  a 
demonstration  showing  that  the  plan 
will  provide  for  attainment  as 
expeditiously  as  practicable  but  no  later 
than  December  31, 1994  (See  section 
189(a)(1)(B)  of  the  amended  Act). 
Alternatively,  the  State  must  show  that 
attainment  by  December  31, 1994  is 
impracticable.  The  State  submitted,  for 
purpose  of  demonstrating  attainment  of 
the  NAAQS,  a  summary  of  air  quality 
data  for  the  two  air  quality  monitoring 
sites  located  near  the  nonattainment 
area  covering  the  period  1988-1992. 
The  table  below  shows  the  data  from  the 
Vermillion  County  PM  monitor.  This 
data  shows  that  there  have  been  no 
violations  of  the  NAAQS  since  1988, 
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and  that  ambient  air  quality  has 
generally  improved  over  the  last  4  years. 
It  can  be  seen  that  the  annual  average 
PM  concentration  has  decreased 
significantly  from  45  ^g/m^  in  1988  to 
29  ng/m3  in  1992  (the  NAAQS  is  50  ng/ 
m3).  The  monitored  24  hour  PM 
concentrations  have  also  decreased 


greatly  in  the  last  5  years.  The  highest 
monitored  concentration  in  1988  was 
202  ^g/mJ  compared  to  84  in  1992  {the 
NAAQS  is  150  ^lg/m3).  The  most 
significant  improvement  is  seen 
betvireen  the  years  1991  and  1992  when 
mining  operations  in  the  nonattainment 
area  ceased.  Since  there  are  no  existing 

Monitored  PM  Concentrations  (n/g3) 


point  or  area  PM  sources  in  the  area, 
this  monitoring  data  is  an  acceptable 
attainment  demonstration,  and  no  air 
quality  modeling  is  required  to 
demonstrate  attainment  of  the  NAAQS 
for  the  Vermillion  Coimty 
nonattainment  area. 


County 


VermMion 


Sectiin  172(c)(9)  of  the  amended  Act 
requires  each  PM  nonattainment  area  to 
adopt  contingency  measures  that  will 
take  effect  without  further  action  by  the 
State  or  U.S.  EPA  upon  determination 
by  U.S.  EPA  that  an  area  has  failed  to 
make  RFP  or  to  timely  attain  the 
standards.  Pursuant  to  section  172(b)  of 
the  amended  Act.  the  Administrator  has 
established  that  states  shall  submit  SIP 
revisions  containing  contingency 
measures  no  later  than  November  15. 
1993.  The  Vermillion  County  PM  plan 
does  not  contain  contingency  measures. 
The  State  must  submit  a  SIP  revision 
containing  approvable  contingency 
measures  by  November  15, 1993.  Since 
contingency  measures  are  not  currently 
due.  U.S.  EPA  will  address  this  issue  in 
a  future  rulemaking  action. 

Section  189(c)  of  the  amended  Act 
provides  that  the  SIP  must  contain 
quantitative  milestones  which  are  to  be 
achieved  every  3  years  until  the  area  is 
redesignated  attainment  and  which 
demonstrate  reasonable  further  progress 
as  defined  in  section  171(1)  of  the 
amended  Act  As  stated  in  the  General 
Preamble,  attainment  plans  for  moderate 
areas  which  deoKmstrate  attainment  by 
December  31. 1994.  will  meet  the  initial 
quantitative  milestone  requirement.  The 
attainment  demonstration  for 
Vermillion  County  therefore  satisfies  the 
quantitative  milestone  requirement  and 
RFP. 

Section  189(e)  of  the  amended  Act 
provides  that  the  control  requirements 
for  major  stationary  sources  of  PM  shall 
also  apply  to  major  stationary  sources  of 
PM  precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM  levels  which  exceed  the  standard 
in  the  area.  Particulate  matter  precursors 
are  pollutants  emitted  as  gases  that 
undergo  chemical  transformations  to 
become  particulate,  and  principally 


Year 


88 

89 
90 
91 
92 


Annual 
aver- 
age 


45 
37 
36 
33 
29 


Rrst 
high 


202 
136 
110 
132 
84 


Second 
high 


180 
115 
108 
100 
81 


Third 
Ngh 


120 
95 

103 
97 
66 


Fourth 
h»gh 


119 
90 

103 
95 
66 


include  sulfates  and  nitrates.  There  are 
no  major  stationary  sources  of  PM 
precursors  in  the  Vermillion  County 
nonattainment  area. 

Proposed  Bnlgmalring  ActioO 

U.S.  EPA  is  proposing  to  aoprove  the 
requested  VeniuUion  County 
nonattainment  area  PM  SIP  revision 
which  was  submitted  on  January  13. 
1993,  as  supplemented  on  February  22, 
1993.  and  April  8. 1993.  Among  other 
things,  the  State  of  bdiana  has 
demonstrated,  as  cited  above,  that  the 
VermiUion  County  moderate  PM 
nonattainment  area  will  attain  the  PM 
NAAQS  by  December  31. 1994.  As 
noted,  additional  submittals  for  the 
initial  moderate  PM  nonattainment 
areas  are  due  at  later  dates.  U.S.  EPA 
will  determine  the  adequacy  of  any  such 
submittal  as  appropriate,  in  future 
rulemaking  actions. 

Public  comment  is  solicited  on  the 
requested  SIP  revision  and  on  U.S. 
EPA's  proposed  rulemaking  action. 
Comments  received  by  December  27. 
1993  will  be  considered  in  the 
development  of  U.S.  EPA's  final 
rulemaking  action. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entitles.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  Jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 


because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  imder  the  Act, 
preparation  of  a  regulatory  flexibihty 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  U.S.  H'A  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246.  256-66  (S.CL  1976);  42  U.S.C. 
7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 

Authority:  42  US.C  7401-7671(q). 

Dated:  August  19, 1993. 
Valdas  V.  Adamktts. 
Regional  Administrator. 
[FR  Doc  93-28901  Filed  11-23-^3;  8:45  am] 
BIOMG  CODE  «60-6»-P 


40  CFR  Pwt  180 
[OPP-300309;  FRL-4649-7] 
RIN  No.  2070-AC18 

Acrylonitrii«-Styren6-Hydroxypropyi 
Methacrylate  Copotymar  Toleranca 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  estabhshed  for  residues  of 
acrylonitrile-st3rrene-hydroxypropyl 
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methacrylate  copolymer  when  used  as 
an  inert  ingredient  (pigment  carrier)  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  proposed 
regulation  was  requested  by  Day-Glo 
Color  Corp. 

DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
300309],  must  be  received  on  or  before 
December  27. 1993. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132,  cirystal 
Mall  Building  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  doounent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7505  W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North,  6th  Fl.,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(703)-308-8320. 

SUPW^MENTARY  INFORMATWN:  Day-Glo 
Color  Corp..  4515  St.  Clair  Ave., 
Cleveland,  OH  44103,  has  submitted 
pesticide  petition  (PP)  3E04181  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a{e),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acrylonitrile- 
styiene-hydroxypropyl  methacrylate 
copolymer  when  used  as  an  inert 
ingredient  (pigment  carrier)  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  inpwiients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 


ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own); 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  established 
data  requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  vail  present  minimal  or  no 
risk.  The  Aglhcy  has  decided  that  the 
data  normally  required  to  support  the 
proposed  tolerance  exemption  for 
acrylonitrile-styrene-hydroxypropyl 
methacrylate  copolymer  will  not  need  to 
be  submitted.  The  rationale  for  this 
decision  is  described  below: 

In  the  case  of  certain  chemical 
substances  which  are  defined  as 
"polymers,"  the  Agency  has  estabUshed 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  eire  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Acrvlonitrile-styrene-hydroxypropyl 
methacrylate  copolymer  conforms  to  the 
definition  of  a  polymer  given  in  40  CFR 
723.250(b)(ll)  and  meets  the  following 
criteria  which  are  used  to  identify  low- 
risk  polymers: 

1.  The  minimum  number-average 
molecular  weight  of  the  above- 
mentioned  copolymer  is  447,000. 
Substances  with  molecular  weights 
greater  than  400  are  generally  not 
readily  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1,000  are  generally  not 
absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  the  skin  or  GI  tract  are 


generally  incapable  of  eliciting  a  toxic 
response, 

2.  The  above-mentioned  copolymer  is 
not  a  cationic  polymer  nor  is  it 
reasonably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

3.  The  above-mentioned  copolymer 
does  not  contain  less  than  32.0  percent 
by  weight  of  the  atomic  element  carbon. 

4.  The  above-mentioned  copolymer 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  The  above-mentioned  copolymer 
does  not  contain  as  an  integral  part  of 
its  composition,  except  as  impurities, 
any  elements  other  than  those  listed  in 
40  CFR  723.250(d){3)(ii). 

6.  The  above-mentioned  copolymer  is 
not  a  biopolymer,  a  synthetic  equivalent 
of  a  biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  The  above-mentioned  copolymer  is 
not  manufactured  from  reactants 
containing,  other  than  as  impurities, 
halogen  atoms  or  cyano  groups. 

8.  The  above-mentioned  copolymer 
does  not  contain  reactive  functional 
groups  that  are  intended  or  reasonably 
anticipated  to  undergo  further  reaction. 

9.  The  above-mentioned  copolymer  is 
not  designed  or  reasonably  anticipated 
to  substantially  degrade,  decompose,  or 
depolymerize. 

Based  upon  the  above  information 
and  review  of  its  use,  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  useful  and  a  tolerance  is 
not  necessary  to  protect  the  public 
health.  Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regvilation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-3003091.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
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8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

Lirt  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Admpistrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  November  15.  1993. 
Staphen  L.  lohnsoo. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PART  1 80— { AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346^  and  371 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

1 1 80.1 001    Examptiona  from  ttta 
raqulramant  of  a  tolaranca. 
•        •         •         •         . 

(d)*   •   • 


Inert  ingredients 


Umits 


Uses 


Acrytofiftriie-styrene-hydroxypropyl  methacryJate  co- 
polymer;  minimum  numt>er-averaQe  mdecUar 
weigm  447,000. 


Pigment  carrier 
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40  CFR  Part  180 
(OPP-300306;  FRL-4649-*] 
RIN  Na  2070-AC18 

Trimethyiolpropane;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
trimethylolpropane  (CAS  Reg.  No.  77- 
99-6)  when  used  as  an  inert  ingredient 
(component  of  water-soluble  film)  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  regulaUon  is 
proposed  by  the  Agency  on  its  own 
initiative. 

DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
300306).  must  be  received  on  or  before 
December  27. 1993. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  SL,  SW.. 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1128.  Qystal 
Mall.  Building  #2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202. 


Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  Connie  Welch,  Registration 
Support  Branch.  Registration  Division 
(7505 W).  Office  of  PesUcide  Programs. 
Environmental  Protection  Agency  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Oystal  Drive.  North  Tower. 
Arhngton.  VA  22202.  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  12. 1993  (58  FR 
27972).  EPA  issued  a  proposal  to 
exempt  trimethylolpropane  (CAS  Reg. 
No.  77-99-6)  from  the  requirement  of  a 
tolerance  when  used  as  an  inert 
ingredient  (component  of  water-soluble 
film)  in  pesticide  formulations  apphed 
to  growing  crops  only  with  a  limitation 
that  it  will  not  exceed  5%  of  the 
pesticide  formulation.  The  Agency 
received  a  comment  in  response  to  the 


proposed  rule,  requesting  that  the 
Administrator  expand  the  proposed 
tolerance  exemption  for 
trimethylolpropane.  The  commenter 
requested  that  the  limit  be  raised  to 
10%. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  stu-factants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  «»p 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers:  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  information  submitted  iij  the 
original  petition  and  other  relevant 
material  have  been  evaluated.  As  part  of 
the  EPA  policy  statement  on  inert 
ingredients  published  in  the  Federal 
Register  of  April  22. 1987  (52  FR 
13305).  the  Agency  established  data 
requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  hne  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk. 
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In  the  proposed  rule  of  May  12, 1993, 
EPA  noted  that  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  Structure 
Activity  Team  (SAT)  determined  that 
trimethylolpropane  could  raise  low-to- 
moderate  concern  for  developmental 
toxicity  because  of  structxiral  similarity 
to  branched-chain  alcohols.  However, 
the  Agency  developed  a  worst-case 
analysis  which  showed  that  a  limit  for 
trimethylolpropane  of  5%  posed  no 
appreciable  risk  to  himians. 

As  a  result  of  the  comment  received, 
and  because  trimethylolpropane  is 
currently  being  used  in  polyvinyl 
alcohol  water-soluble  films  at  levels  up 
to  approximately  15%,  the  Agency 
reevaluated  the  potential  risk  of 
trimethylolpropane  using  information 
obtained  from  the  OPPT  Chemical 
Screening  and  Risk  Assessment  Division 
concerning  branched-chain  alcohols. 
The  Agency  has  assessed  the  risk  of 
other  branched-chain  alcohols  using  a 
no-observable-adverse-effects-level 
(NOAEL)  of  65  mg/kg  (developmental 
toxicity  in  rats)  for  valproic  acid  (Food 
and  Drug  Administration;  Internal 
Report  of  January  16, 1974).  Using  this 
NOAEL  and  assuming  levels  of  15% 
trimethylolpropane  in  the  film  and 
representative  worst-case  application 
scenarios,  the  Agency  calculated  a 
margin  of  exposure  of  6,500  and 
concluded  that  trimethylolpropane  will 
not  pose  a  risk  to  human  health  at  this 
level.  Therefore,  the  Agency  has  raised 
the  hmit  for  trimethylolpropane  to  15%. 

Inert  ingredients 


Based  upon  the  above  information 
and  review  of  its  use,  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  does  not  pose  a  risk  to 
human  health  or  the  environment. 
Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  writhin  30  days  after 
publication  of  tnis  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regidation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-300306).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 

Umits 


354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  .new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirer..f^nts  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  November  16, 1993. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

f  180.1001    Exemptions  from  the 
reauirement  of  a  tolerance. 

•        •        •        •        • 

(d)  •  *  ' 


Uses 


Trimethylolpropane  (CAS  Reg.  No.  77-66-9) 


Not  more  than  15%  of  the  pes- 
ticide fonrnuiatlon. 


Component  of  water-soluble  film 


[FR  Doc.  93-28905  Filed  11-23-93;  8:45  am] 
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40  CFR  Part  180 
[OPP-300312;  FRL-4741-8] 
RIN  No.  2070-AC18 

Vinyl  Acetate-Ethylene  Copolymer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 


tolerance  be  established  for  residues  of 
vinyl  acetate-ethylene  copolymer  (CAS 
Reg.  No.  24937-78-8)  when  used  as  an 
inert  ingredient  (component  of  water- 
soluble  film)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
proposed  regulation  was  requested  by 
Air  Products  and  Chemicals,  Inc. 
DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
300312],  must  be  received  on  or  before 
December  27. 1993. 

AOOftESSES:  By  mail,  submit  ^vritten 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 


Washington,  DC  20460.  In  person, 
dehver  comments  to:  Rm.  1132,  Qystal 
Mall  Bldg.  #2, 1921  Jefferson  Davis 
Hwry..  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
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docket  is  available  for  public  in^wctioa 
inRm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  COffTACT:  By 
mail:  Connie  Welch.  Registration 
Support  Branch,  Registration  Division 
(7505  W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202,  (703)-308-8320. 
SUPPLUIENTARY  Mf  0RMAT10M:  Air 
Products  and  Chemicals,  Inc.,  7201 
Hamilton  Blvd.,  Allentown,  PA  18195- 
1501,  has  submitted  pesticide  petition 
(PP)  3E4275  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C  346a(e), 
propose  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  vinyl  acetate-ethylene  copolymer 
(CAS  Reg.  No.  24937-78-8)  when  used 
as  an  inert  ingredient  (comp<ment  of 
water-solubie  film)  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  day  and 
diatomacaous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert'*  is  not 
intended  to  imply  nontoxicit]^;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22,  1987 
(52  FR  13305).  the  Agency  established 
data  requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  preseDcs 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  raqvuremmts  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk.  The  Agency  has  decided  thai  the 
data  nonnally  required  to  support  the 
proposed  tolerance  exemption  for  vinyl 
acetate-ethylene  copotymer  will  not 
need  to  be  submitted.  The  rationale  fcn- 
this  deosMH)  is  deacribed  below: 


In  the  case  of  certain  chemical 
substances  which  are  defined  as 
"polymers."  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Vinyl  acetate-ethylene  copolymer 
conforms  to  the  definition  of  a  polymer 
given  in  40  CFR  723.250{b){ll)  and 
meets  the  following  criteria  which  are 
used  to  identify  low-risk  polymers: 

1.  The  minimum  number  avera^ 
molecular  weight  of  the  above- 
mentioned  copolymer  is  69,000. 
Substances  with  molecular  weights 
greater  than  400  are  generally  not 
readily  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1 ,000  are  generally  not 
absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  the  skin  or  Gl  tract  are 
generally  incapable  of  eliciting  a  toxic 
response. 

2.  The  above-mentioned  cc^lymer  is 
not  a  cationic  polymer,  nor  is  it 
reascHiably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

3.  The  above-mentioned  a^>olymer 
does  not  contain  less  than  32.0  percent 
by  weight  of  the  atomic  element  carbon. 

4.  The  above-mentioned  copolymer 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  The  above-mentioned  copolymer 
does  not  contain  as  an  Integral  part  of 
its  composition,  except  as  impurities, 
any  elements  other  than  those  fisted  in 
40  CFR  723.250  (d)(3)(ii). 

6.  The  above-mentioned  copolymer  is 
not  a  biopolymer,  a  synthetic  equivalent 
of  a  biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  The  above-mentioned  copolymer  is 
not  manufactured  from  reactants 
COTitaining,  other  than  as  impurities, 
halogen  atoms  or  cyano  groups. 

8.  The  above-mentioned  copolymer 
does  not  contain  reactive  functional 
groups  that  ore  intended  or  reasonably 
antidnsted  to  undergo  further  reaction. 

9.  The  rirave-menuoned  copolymer  is 
not  designed  or  reasonably  antidpated 
to  substantially  degrade,  daconipose,  or 
depolynwrize. 


Based  upon  tbe  sbcrve  infoniMtiao 
and  review  of  its  use,  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricuhoral  practice,  this 
ingredient  is  useful  and  a  tolerance  is 
not  necessary  to  protect  the  public 
heehh.  Therefore,  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
pubhcation  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-3003121.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requireroeitts  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  AdministratOT  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
.and  pests,  Recording  and  recordkeeping 
requirements. 

Dated;  November  15, 1993. 

Stephen  L.  fahnson. 

Acting  Director.  Registration  Divisitm.  Offica 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 
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f  180.1001    ExwnptkHM  from  the 


PART  160— {AMENDED]  Authority:  21  U.S.C.  346a  and  371.  

1.  The  authority  citaUon  for  part  180         /a^'^°J'  J^S  ^'^1! ''  ^«"^«^  ^^      niqulr«n«it  of'. Voli^n^: 
conunuestoreadasfollowr^  addxng  and  alphabeUcally  inserting  the 


inert  ingredient,  to  read  as  follows: 


(d)*  • 


Inert  ingredients 


Limits 


Uses 


Vinyl  acetafe-athylene  copolymer  (CAS  Reg.  No. 
24937-78-8):  minimum  number  average  molecular 
weight  69,000. 


Component  of  water-soluble  film 


[FR  Doc.  93-28909  Filed  11-23-93;  8:45  am] 
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40  CFR  Part  180 
[OPP-30031 3/FRL-4741  -«] 
RIN  No.  207O-AC18 

Definitions  and  Interpretations; 
Sorghum 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
40  CFR  180.1(h)  be  amended  by  adding 
definitions  of  the  commodity  terms 
"sorghum  grain"  and  "sorghum  fodder 
and  forage."  The  proposed  amendment 
to  40  CFR  180.1(h)  is  based,  in  part,  on 
recommendations  of  the  Interregional 
Rnsearch  Project  No.  4  (IR-4). 
DATCS:  Comments,  identified  by  the 
doctmient  control  number  [OPP- 
300313),  must  be  received  on  or  before 
December  27, 1993. 
ADDRESSES:  By  mail,  submit  written   • 
comments  to:  PubUc  Response  and 
Program  Resources  Branch,  Field 
OperaUons  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 


comments  will  be  available  for  public 

inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  RJRTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(7505W).  Registration  Division, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor.  Crystal  Station  #1,  2800 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202,  (703-308-8783). 
SUPPLEMENTARY  INFORMATION:  Section 
180.1(h)  (40  CFR  180.1(h))  provides  a 
listing  of  general  commodity  terms  and 
EPA's  interpretation  of  those  terms  as 
they  apply  to  tolerances  and  exemptions 
from  the  requirement  of  a  tolerance  for 
pesticide  chemicals  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  21  use.  346a.  General 
commodities  are  listed  in  column  A  of 
40  CFR  180.1(h).  and  the  corresponding 
specific  commodities,  for  which 
tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  established 
for  the  general  commodity  apply,  are 
listed  in  column  B.  The  Interregional 
Research  Project  No.  4  {IR-4),  New 
Jersey  Agricultural  Experiment  Station. 
P.O.  Box  231.  Rutgers  University.  New 
Brunswick.  NJ  08903.  has  requested  that 
40  CFR  180.1(h)  be  amended  as  follows: 
(1)  To  add  the  commodity  term 
"sorghum  (grain)"  to  the  general 
category  of  commodities  in  coliunn  A 
and  to  add  the  corresponding  specific 
commodities  "Sorghum  spp,  [sorghum 
(grain),  sudangrass  (seed  crop),  and 
hybrids  of  these  grown  for  its  seed]"  to 
column  B;  and  (2)  to  add  the  commodity 
term  "sorghum  (fodder,  forage)"  to  the 
general  categor>'  of  commodities  in 
column  A  and  to  add  the  corresponding 
specific  commodities  "Sorghum  spp. 
(sorghum  (fodder,  forage),  sudangrass, 
and  hybrids  of  these  grown  for  fodder 
and/or  forage]"  to  column  B. 

EPA  has  completed  an  evaluation  of 
the  proposed  amendment  and  concludes 


that  tolerances  established  for  the  raw 
agricultural  commodities  sorghum 
(grain)  and  sorghum  (fodder,  forage)  are 
adequate  to  cover  pesticide  residues  in 
or  on  Sorghum  spp.  grain/seed 
(sorghum  (grain),  sudangrass  (seed 
crop),  and  hybrids  of  these  grown  for 
seed]  and  Sorghum  spp.  fodder  and 
forage  [sorghum  (fodder,  forage), 
sudangrass.  and  hybrids  of  these  grown 
for  fodder  and/or  forage],  respectively. 

Because  of  differences  in  glumes 
covering  seeds,  residues  in  sudangrass 
seeds  are  expected  to  be  equal  to  or  less 
than  residues  found  in  grain  sorghum. 
Residues  in  or  on  foliage  are  expected 
to  be  comparable  in  all  sorghums 
because  of  similarities  in  cultural 
practices,  crop  uses,  pest  problems, 
morphology,  and  growth  stages. 

Both  sorghums  and  sudangrass  share 
common  weed,  insect,  nematode,  and 
disease  problems.  Sudangrass  is  only 
harvested  for  its  seeds  when  producing 
the  seed  crop.  When  utilized  for 
livestock  feed,  sudangrass  is  not 
allowed  to  set  seed  because  the  forage 
quality  will  be  poor. 

To  obtain  tolerances  on  sorghum 
grain,  residue  data  should  be  generated 
using  grain  sorghum  (as  opposed  to 
sudangrass  grown  for  seed),  considering 
the  much  larger  acreage  for  the  former 
and  the  differences  in  glumes  of 
sudangrass  and  grain  sorghum. 

With  regard  to  obtaining  tolerances  on 
sorghum  forage  and  fodder,  several 
options  exist  with  respect  to  how 
residue  data  should  be  generated.  One 
option  is  to  generate  the  data  on  forage 
or  grassy-type  sorghums,  including 
sudangrass  and  sorghum  sudangrass 
hybrids.  The  second  option  takes  into 
account  that  the  total  acreage  of 
sorghum  grown  for  silage,  greenchop. 
hay.  and  dry  forage  is  only  a  small 
percentage  of  that  grown  for  grain.  In 
this  second  option,  most  forage  and 
fodder  residue  data  may  be  obtained 
using  grain  sorghum  provided  some 
forage  or  grassy-type  sorghums  are  also 
included. 
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Btsed  on  the  above  infonnation,  the 
Agency  concludas  that  it  is  appropriate 
to  establish  the  genera)  contmodities 
sorghum  (grain)  and  sorghum  (fodder. 
forage)  with  the  corresponding  specific 
commodities  Sorgtitim  spp.  graiiiyseed 
isorgbum  (gram),  sudangrass  (seed 
crop),  and  hybrids  of  these  grown  for 
seed]  and  Sorghvm  spp.  fodder  and 
forage  Isorghuni  (fodder,  forage), 
sudangrass,  and  hybrids  of  these  grown 
for  fodder  and/or  forage),  respectivaly. 

T)ierefore,  it  is  proposed  that  the 
changes  to  40  CFR  180.1()i)  be  made  as 
set  forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulaticm.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-3003131.  All 
written  comments  filed  in  response  to 
this  proposal  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  fir)ni 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  hobdays. 

The  Office  of  Management  and  Budget 
has  e?iempted  this  ruk  from  the 


requirementt  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requiraments  of  the 
Regulatory  Flexibility  Act  (Pub  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Although  this  reguletian  does  col 
estabhsh  or  raise  a  tolerance  level  or 
establish  an  exempUon  from  the 
requirement  of  a  tolerance,  the  impact  of 
the  regulation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirement  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  would  not  have 
a  significant  econotnic  impact  cm  a 
substantial  number  of  small  entities. 


List  ofSobfects  is  «•  OH  Pwt  ISO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  h<iovember  4. 1993. 

Stephanie  R.  Imis. 

Acting  Director.  BegistTation  Division,  Ofpce 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFK 
part  180  be  amended  as  follows: 

PART  180— AMENDED 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  end  371. 

2.  SecticMi  laO.lCh)  is  amended  in  the 
table  therein  by  adding  and 
alphabetically  inserting  the  following 
commodities  listings,  to  read  as  follows: 

§  1  aai    DefirvttJona  and  intarpratatlona. 

(h)-  •  • 


B 


■il 


Sorghum  (grain)  „. 
Sorghum  (Hxfder.  foraee). 


Sorghum  spp.  [sorghum  (grain),  sudangrass  (seed  crop),  and  »^Mde  of  fftese  grown  tor  Rs  teed! 
Sorghum  spp.  [sorghum  (TocWar,  torage),  8uter>grass,  and  hytowJs  of  ttese  gtomn  tor  fodder  sxMy  fb»- 
age]. 
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40  CFR  Parts  180  and186 

[PP  9F3743  and  FAP  tHS614^PS70:  Fm.- 
4743-4] 

RIN  Na  207»nAC18 

Pesticide  Tolerance*  and  Food 
Additive  Regulations  for  Clethodim 

AGENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  These  regulations  propose  to 
establish  permanent  tolerances  for 
residues  of  the  herbicide  clethodim  {{E}- 
(±)-2-h-[[(3-chloro-2- 
propenyl)oxy!iminolpropyI}-5-[2- 
(othylthio)propyi]-3-hydroxy-2- 
cyclohexen-1-one)  in  or  on  various  raw 
agricultural  commodities  and  feed 
additive  commodities.  IThese  regulations 
were  requested  by  Valent  U.S^.  Corp. 
and  would  establish  maximum 


permissible  levels  for  residues  of  the 
herbicide  in  or  on  the  commodities. 
DATES:  Written  comments,  identified  by 
the  docimient  control  ntm!iber  fPP 
9F3743  and  FAP  1H5614/P5701,  must  be 
received  on  or  before  Decembw  27, 
1993. 

AOOfttSSCS:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St  ,  SW.. 
Washington,  DC  20460.  In  person, 
dehver  comments  to:  Rm.  1128,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

Infonnation  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  informatjan  as 
"Confidential  Business  Information*' 
(CBI).  hiformation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediffes  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
Inclusion  in  the  pubhc  record. 
Information  z>ot  marked  confidentia) 


vtrill  be  included  in  the  pt^lic  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  it  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  tbroufth  Friday,  exduding  legal 
holidays. 

FOR  FUVmtER  MRMMATION  COffTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM-23).  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20450. 
Office  locaUoB  and  telephone  number 
Rm.  237,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arfington,  VA  22202,  703-305- 
7830. 

SliPPLEMEFfTARY  tNTORMATK)**:  In  the 
Federal  Register  of  January  29. 1992  (57 
FR  3296),  EPA  established  intarir 
tolerances  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  346a)  for  residues  of  the 
herbicide  clethodim  and  its  me*aboKtes 
contaming  the  2-cyc!ohexen-l-one 
moiety  in  or  on  soybeans  at  10  ppm; 
cottonseed  at  1  ppm;  meat,  fat,  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep  at  0.2  ppm;  milk  at 
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0.05  ppm;  and  eggs  at  0.2  ppm.  In 

addition,  EPA  established  interim 
tolerances  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)(21  U.S.C.  348)  of  the  herbicide 
clethodim  and  its  metabolites 
containing  the  2-c>'clohexen-l-one 
moiety  on  the  feed  commodities 
soybean  soapstock  at  15  ppm  and 
cottonseed  meal  at  2  ppm.  These 
tolerances  were  requested  by  Valent 
U.S.A.  Corp.,  1333  N.  California  Blvd.. 
Suite  600,  Wahiut  Creek,  CA  95496,  and 
establish  the  maximum  permissible 
level  for  residues  of  the  nerbicide  on 
these  raw  agricultural  commodities 
(RAC). 

These  tolerances  were  issued  as 
tolerances  with  an  expiration  date 
because  EPA  required  submission  of  a 
rewritten  anal>'tical  method  (Valent's 
compound-  specific  method)  for 
tolerance  enforcement  and  subsequent 
validation.  The  tolerances  will  expire  on 
January  29,  1994. 

A  common  moiety  analytical  method 
for  tolerance  enforcement  (gas 
chromatography  with  a  flame 
photometric  detector  in  the  sulfur 
mode)  was  satisfactorily  tested  and  is 
available  for  tolerance  enforcement. 
This  method,  however,  cannot       , 
distinguish  between  clethodim  and 
sethoxydim,  a  closely  related  herbicide 
with  tolerances  established  under  40 
CFR  180.412.  A  compound-specific 
confirmatory  method  (HPLC  with  a  UV 
detector)  that  can  distinguish  between 
derivatives  of  clethodim  and 
sethoxydim  was  tested  in  the  Agency 
laboratory.  Considerable  revisions  were 
made  by  the  Agency  laboratory  in  order 
to  obtain  satisfactory  analytical  results. 
EPA's  revised  specific  method  was 
returned  to  Valent  to  be  rewritten  and 
to  be  validated  by  an  independent 
laboratory.  An  independent  vahdation 
was  deemed  useful  to  confirm  that  the 
revisions  made  by  EPA  are  adequately 
explained. 

A  revised  compoiand-specific  method 
was  submitted  by  Valent  on  August  30. 
1993,  and  included  new  independent 
laboratory  validation  data.  EPA 
concludes  that  the  compound-specific 
method  has  been  rewritten  as 
recommended,  including  additional 
modifications  from  current  method 
development,  and  is  suitable  to  enforce 
the  total  clethodim  tolerances  in  crops 
and  animal  tissues  and  to  distinguish 
between  residues  of  clethodim  and 
sethoxydim.  In  addition,  EPA  concludes 
that  the  independent  laboratory 
vaUdation  for  the  rewritten  analytical 
method  is  adequate.  The  revised  method 
is  suitable  to  be  a'  quantitative  procedure 
to  enforce  the  total  clethodim  tolerances 
in  crops  and  animal  tissues  and  a 


qualitative  confirmatory  method  for 
total  clethodim  tolerances  in  milk. 

The  compound-specific  method  is  not 
quantitative  for  milk  and  is  not  suitable 
for  enforcing  the  total  clethodim 
tolerance  in  milk.  The  common  moiety 
method  is  quantitative  for  milk  and  is 
the  enforcement  method  for  milk. 
Therefore,  the  compound-spedfic 
method  will  serve  as  the  primary 
.  tolerance  enforcement  procedure  for 
cottonseed,  soybeans,  and  animal 
tissues.  Confirmation  of  total  clethodim 
residues  in  cottonseed,  soybeans,  and 
animal  tissues  is  to  be  with  the  common 
moiety  method.  To  enforce  the  total 
clethodim  tolerance  in  milk,  the 
common  moiety  method  will  be  used. 
Confirmation  of  total  clethodim  residues 
in  milk  is  to  be  with  the  compound- 
specific  method. 

Based  on  the  information  cited  above 
and  in  the  document  establishing  the 
interim  tolerance  (57  FR  3296,  Jan.  29, 
1992).  EPA  has  determined  that  the 
establishment  of  permanent  tolerances 
by  amending  40  CFR  part  180  will 
protect  the  public  hedth  and  that  use  of 
the  pesticide  in  accordance  with  the 
proposed  amendment  of  40  CFR  part 
186  will  be  safe.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  imder  the  Federal 
Insecticide,  Fimgjcide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  Usted 
herein,  may  request  within  30  days  after 
pubUcation  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  as  it  relates  to  section  408 
tolerances  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the  ° 
proposed  regulations.  Documents  reUed 
upon  by  EPA  in  issuing  this  proposal 
are  available  to  the  public  in  the  Office 
of  Pesticide  Programs  docket  at  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above. 
Comments  must  bear  a  notation 
indicating  the  document  control 
number,  (PP  9F3743  and  FAP  1H5614/ 
P5701.  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  from  the 
requirements  of  Executive  Order  12866. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  94  Stat  1164;  5  U.S.C.  601- 
612.),  the  Administrator  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Feed 
additives,  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  10, 1993. 

Oouglu  D.  Campt. 

Director,  Offlce  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180  and  186  be  amended  as 
follows: 

PART  18&-{AMEN0ED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  revising  §  180.458,  to  read  as 
follows: 

S 1 80.458    Clettiodim  ((EH±)-2-[1  •U(3- 
cliloro-2-propenyl)oxy]imtno]propyl}^2- 
(ethytthio)propy1]-3-hydroxy-2-cycloh6xen- 
1-one);  tolerencee  for  residue*. 

Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
clethodim  ((E)-(±)-2-[l-[((3-chloro-2- 
propenyl)oxyliminolpropyll-5-[2- 
(ethylthlo)propy  1 )  -  3-hy  dxoxy-  2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following 
agricidtural  commodities. 


Commodity 


Cattle,  fat 

Cattle,  meat  .. 
Cattle,  mbyp  . 
Cottonseed  ... 

Eggs 

Goats,  fat , 

Goats,  meat .., 
Goats,  mbyp  .. 

Hogs,  fat  

Hogs,  meat  ..., 
Hogs,  mbyp  ... 

Horses,  fat 

Horses,  meat  . 
Horses,  mbyp 
M«k  


Parts  per 
million 

02 
02 
02 
1.0 
0.2 
02 
02 
02 
02 
02 
02 
02 
02 
02 
0.05 
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Convnoditv  Parts  per 

'  million 

Poultry,  fat  o.2 

Poultry,  meat  o.2 

Poultry,  mbyp 0.2 

Sheep,  tat  0^2 

Sheep,  meat  o.2 

Sheep,  mbyp  o.2 

Soytxans 10.0 

PART  186— I  AMENDED! 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  §  186.1075.  to  read  as 
follows: 

1186.1075    Clethodim  ((EH±)-2-{H[(3- 
chloro-2-propenyl)ojty]lmlno]propyl]-5-{2- 
(•thytthlo)propylJ-3-hydroxy-2-cycloh#xen- 
1-on«);  tolerance*  for  realduae. 

Tolerances  are  established  for 
residues  of  the  herbicide  clethodim  ({£)- 
(±)-2-|l-(((3-chloro-2- 
propenyl)oxylimino]propyl]-5-|2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following  feeds. 

Feed  ^^.  P«f 

million 

i  

Cottonseed  meal  2.0 

Soybean  soapstock  15.0 

IFR  Doc.  93-28730  Filed  11-23-93;  8:45  ami 

MLUNQ  CODE  (SeO-SO-F 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  51 4, 580  and  581 
[Docket  No.  93-22] 

Coloading  Practices  by  Non-Vessel- 
Operating  Common  Carriers;  Shipper 
Affiliate  Access  to  Service  Contracts 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  amends 
the  current  coloading  requirements  by 
redefining  the  term  "coloading"  to  limit 
it  to  the  combining  of  cargo  performed 
pursuant  to  an  agreement  between  or 
among  non-vessel-operating  common 
carriers  ("NVOCCs").  Coloading  would 
not  include  cargo  for  which  the 
receiving  NVOCC  issues  its  own  bill  of 
lading.  Comments  are  also  solicited  on 
a  possible  alternative  definition  which 
would  further  limit  the  term  coloading 
to  exclude  full  containerload  cargo.  The 
proposed  rule  also  requires  that 
coloading  elements  be  in  writing,  and 
be  made  available  to  the  Commission. 


The  existence  of  coloading  agreements, 
including  the  identity  of  coloading 
parties  thereto,  would  be  required  to  be 
listed  in  an  NVOCC's  tariff.  The 
proposed  rule  would  prohibit  coloaded 
cargo  from  being  carried  under  a  service 
contract,  and  also  limit  the  affiliates  that 
may  take  advantage  of  service  contracts. 
The  proposed  rule  would  continue  to 
require  that  tendering  NVCKICs  annotate 
the  identity  of  receiving  NVOCCs  on 
their  bills  of  lading  and  the  fact  that 
specific  cargo  was  coloaded,  that 
NVCXX:  tariffs  shall  not  offer  special 
coloading  rates  for  the  exclusive  use  of 
other  NVOCCs,  and  that  shipments  not 
fitting  the  coloading  definition  must  be 
rated  and  carried  pursuant  to  the  tariff 
Although  no  rule  language  on  these 
matters  is  proposed  at  this  time, 
comment  is  solicited  as  well  on  whether 
further  restrictions  should  be  imposed 
regarding  coloaded  cargo  applicability 
to  time-volume  rates,  and  on  the  more 
fundamental  issue  of  whether  coloading 
should  be  prohibited  altogether.  The 
revisions  to  the  existing  coloading  rules 
are  deemed  necessary  to  clarify 
ambiguities  and  to  address  current 
practices  resulting  in  the  increased 
application  of  untariffed  NVOCC 
charges. 

DATES:  Comments  due  on  or  before 
January  24.  1994. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St., 
NW.,  Washington,  DC  20573.,  (202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT:  Wm. 
Jarrel  Smith,  Jr.,  Director,  Bureau  of 
Investigations.  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington,  DC  20573,  (202)  523- 
5860. 

SUPPLEMENTARY  INFORMATION: 
Experience  under  the  Federal  Maritime 
Commission's  ("Commission") 
coloading  rules  at  46  CFR  580.5(d)  since 
their  promulgation  in  1985  has 
demonstrated  that  parts  of  those  rules 
are  less  than  satisfactory.  The  rules 
define  coloading  relatively  broadly,  and 
then  proceed  to  impose  varying 
regulatory  requirements,  depending  on 
whether  the  particular  coloading 
arrangement  establishes  a  "carrier-to- 
carrier"  or  a  "carrier-to-shipper" 
relationship.  This  regulatory  regimen 
has  been  found  to  be  unworkable  in  two 
general  respects. 

First,  considerable  confusion  appears 
to  have  resulted  from  the  requirement 
that  the  nature  of  the  NVOCC-N  VOCC 
coloading  relationship  determines  the 
concomitant  regulatory  responsibilities. 
The  criteria  for  defining  those 


relationships  are  not  clear.  A 
presumption  of  a  shipper-to-carrier 
relationship  is  created  when  a  bill  of 
lading  is  issued  by  a  receiving  NVOCC 
to  the  tendering  NVOCC,  but  there  are 
no  adequate  guidelines  on  how  that 
presumption  may  be  rebutted. 

Second,  even  if  the  nature  of  the 
NVOCC-NVOCC  relationship  has  been 
determined,  the  attendant  regulatory 
requirements  are  ambiguous, 
particularly  with  respect  to  the  NVOCC 
tariffs  required  to  be  filed  pursuant  to 
section  8  of  the  Shipping  Act  of  1984 
("1984  Act"),  46  U.S.C.  app.  1707. 
Where  there  is  a  carrier-to-carrier 
arrangement,  each  NVOCC  must  report 
the  "existence  of  such  agreement  '  in  its 
tariff.  46  CFR  580.5(d)(14)(ii)(B).  While 
it  could  be  argued  that  this  provision 
anticipates  that  NVOCC  tariffs  actually 
list  the  parties  to  these  agreements,  the 
view  apparently  embraced  by  most 
NVOCCs  is  that  NVOCCs  need  only  note 
without  further  elucidation  that  a 
coloading  arrangement  exists  or  that 
coloading  practices  are  possible  This 
view  finds  some  support  in  the 
explanatory  language  which 
accompanied  the  promulgation  of  the 
rule.  Similarly,  the  current  requirement 
that  the  tendering  NVOCC  "shall 
describe  in  its  tariff  its  co-loading 
practices,"  id.  580.5(d)(14)(ii)(C),  is 
somewhat  vague. 

These  ambiguities  appear  to 
encourage  many  NVOCCs  to  conclude 
that  a  larger  percentage  of  their  NVOCC 
activity  constitutes  coloading  services 
pursuant  to  a  " carrier-to-can ier" 
arrangement  than  was  intended  by  the 
present  rules.  They  also  foster  the  belief 
that  the  Commission's  regulatory 
requirements  are  satisfied  by  the  vaguest 
suggestion  in  an  NVOCC  tariff  that 
coloading  services  may  be  provided,  .'is 
a  result,  the  rates  applicable  to  a 
substantial  amount  of  NVOCC 
shipments  may  be  eluding  both  the 
general  shipping  public's  and  the 
Commission's  scrutiny. 

The  proposed  rule  revises  the  current 
rule  by  redefining  and  narrowing  the 
scope  of  activity  regarded  as  coloading. 
Coloading  would  be  defined  at  proposed 
§  580.5(d)(14)(i)  as  the  combining  of 
cargo  pursuant  to  an  agreement  between 
or  among  NVOCCs,  for  tendering  to  an 
ocean  carrier  under  the  name  of  one  of 
the  NVOCC  agreement  parties,  wherein 
the  receiving  NVOCC  does  not  issue  its 
own  bill  of  lading  to  the  tendering 
NVOCC.  When  such  a  bill  of  lading  is 
issued,  the  tendering  NVOCC  would 
continue  to  rate  the  cargo  according  to 
its  tariff;  the  receiving  NVOCC  likewise 
would  rate  the  cargo  according  to  its 
tariff  rates  applicable  to  all  shippers. 
Thus,  coloading  would  be  identified 
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without  resorting  to  preliminary 
determinations  as  to  whether  the 
participating  NVOCCs  have  a  carrier-to- 
carrier  or  a  carrier-to-shipper 
relationship. 

The  Commission  is  also  soliciting 
comment  on  a  possible  alternative 
definition  to  coloading  which  would 
limit  such  activity  to  less-than- 
containerload  ("LCL")  cargo  only.  The 
Commission  is  particularly  desirous  of 
ascertaining  the  extent  and  impact  of 
current  coloading  practices  involving 
full  containerloads  ("FCL"),  and  is 
interested  in  industry  views  on  whether 
the  coloading  regulations  should  be 
confined  to  LCL  applicability.*  This 
alternative  proposal  is  reflected  in  the 
bracketed  words  "less-than- 
containerload"  at  §  580.5{d)(14)(i)  of  the 
proposed  rule.  Consistent  with  this 
alternative  approach  is  the  bracketed 
language  at  proposed  §  580.5(d)(14)(iv). 
governing  coloading  rates,  which  would 
clarify,  should  the  Commission  adopt 
this  course,  that  coloading  agreements 
do  not  pertain  to  FCL  cargo,  which  must 
be  rated  under  the  tariffed  charges. 
Although  not  presented  as  alternative 
language  at  this  time,  the  Commission 
additionally  seeks  comment  on  whether 
all  coloading.  for  which  non-tariffed 
rates  are  assessed,  should  be  proscribed. 

Proposed  §  580.5(d)(14)(ii)  prescribes 
the  tariff-filing  requirements  for 
NTOCCs  with  respect  to  coloading 
activity  or  inactivity.  Where  the  NVOCC 
does  not  tender  cargo  for  coloading,  it 
would  continue  to  be  required  to  so 
indicate,  pursuant  to 
§  580.5{d)(14)(ii}{A).  Section 
580.5(d)(14){ii)(B}  would  dictate  that 
where  coloading  takes  place,  the 
underlying  coloading  agreement  must 
be  made  available  to  the  Commission  (or 
authorized  Commission  personnel) 
upon  request.  Coloading  agreements 
must  be  in  writing,  dated  and  signed  by 
all  parties,  and  must  contain  all  the 
applicable  rates,  charges,  financial 
arrangements  and  terms. 

The  proposed  rule  also  resolves  the 
ambiguity  in  the  current  rule  by 
requiring  that  each  NVOCC  party  to  a 
coloading  agreement  must  note  in  its 
tariff  not  only  the  existence  of  such 
agreement  but  also  the  name  and 
address  of  each  NVOCC  with  whom  it 
has  such  an  arrangement.  Furthermore. 
this  proposed  paragraph  would 


■  The  current  rule  reflects  the  determination  made 
m  1S85  that  NVOCCi  should  not  be  restricted  to 
coload  only  LCL  cargo.  The  Commission  at  the  time 
concluded  that  coloading  PCLs  was  less  prevalent 
ar.d  less  likely  than  coloading  LCL  cargo.  Different 
industry  practices  appear  to  have  evolved  since  that 
time,  however,  raising  the  issue  whether  the  current 
coloading  regulatians  are  inappropriately 
faciliuting  the  circumvention  of  NfVOCC  tariffs. 


affirmatively  prohibit  the  coloading  of 
cargo  until  the  tariff  of  each 
participating  fJVOCC  reflects  the 
existence  of  and  the  names  and 
addresses  of  the  parties  to  the  applicable 
coloading  agreement. 

While  the  docuioentation  or 
annotation  requirements  of  cxirrent 
§  580.5(d)(14)(iu)  appear  sufficiently 
clear,  they  have  been  modified  shghtly 
to  emphasize  the  obligation  of  tendering 
NVOCCs  to  annotate  unambiguously  on 
each  bill  of  lading  that  cargo  is  being 
coloaded  and  the  identity  of  the 
receiving  NVOCC.  Where  a  decision  to 
coload  cargo  is  made  after  a  bill  of 
lading  is  issued,  compliance  with  this 
provision  can  be  achieved  by  issuing  an 
amended  bill  of  lading  or  an  annotated 
copy  of  the  bill  of  lading.  Section 
580.5(d)(14)(iv)  of  the  proposed  rule 
contains  minor  modifications  but 
continues  to  prohibit  NVOCCs  from 
offering  rates  for  the  exclusive  use  of 
other  NVOCCs,  and  to  require  that  all 
non-coloaded  cargo  be  rated  and  carried 
pursuant  to  the  NVOCCs'  tariffs. 
Alternative  language  has  also  been 
added  to  §  580.5(d){14)(iv).  as  noted 
supra,  which  would  state  that  FCL  cargo 
cannot  be  coloaded  and  must  be  rated 
and  carried  pursuant  to  the  tariff. 
Section  580.5(d)(14)(v)  makes 
reference  to  the  prohibition  codified  in 
the  proposed  amendment  to  section 
581.1  to  the  effect  that  coloaded  cargo 
cannot  be  carried  under  a  service 
contract. 

The  Commission  also  solicits 
comment  on  whether  existing 
regulations  governing  time-volume 
rates,  46  CFR  580.12,  should  be 
amended  to  expressly  proscribe  the 
applicability  of  such  rates  to  coloaded 
cargo.  For  example,  it  would  appear 
inappropriate  to  permit  NVOCCs  to  use 
coloaded  cargo  to  satisfy  time-volume 
rate  requirements  if  other  shippers  are 
precluded  from  combining  their  cargoes 
to  obtain  such  rates. 

Parallel  regulations  are  proposed  for 
the  Tariff  Rules  provisions  of 
§  514.15(b)(14),  including  the  alternative 
language  regarding  LCL  and  FCL  cargo, 
for  which  comment  is  sought. 

The  Commission  is  also  proposing 
that  an  NVOCC  4hat  is  a  signatory  to  a 
service  contract  cannot  tender  coloaded 
cargo  under  a  service  contract.  The  1984 
Act  contemplates  that  service  contract 
rates  are  available  only  to  a  shipper  that 
enters  into  a  service  contract.  See  1984 
Act  sections  3(21)  and  8(c).  It  follows, 
therefore,  that  only  the  contract 
signatory  shipper's  cargo  can  be  used  to 
fulfill  the  shipper's  commitment. 
Coloaded  cargo,  as  defined  by 
§  580.5(d)(14),  is  not  the  cargo  of  the 
contract  shipper,  but  rather  that  of  some 


other  NVOCC  with  whom  the  contract 
NVOCC  has  a  coloading  relationship.  If 
two  or  more  NVOCCs  wish  to  combine 
their  cargo  to  obtain  a  service  contract. 
Congress  has  provided  them  the  means 
to  do  so  by  joining  or  forming  a 
shippers'  association  as  defined  in 
section  3(24)  of  the  1984  Act. 

The  Commission's  service  contract 
rules  presently  permit  an  affiliate  of  a 
contract  party  to  take  advantage  of  the 
services  under  the  contract  if 
specifically  named  in  the  contract.  See 
46  CFR  581.4(a)(l)(v).  The  rules,  in 
essence,  impute  contract  shipper  status 
to  direct  or  indirect  affiliates  of  the 
contract  signatory.  This  provision, 
however,  requires  more  than  a  loose 
combination  of  like-minded  shippers.  It 
was  intended  to  encompass  only  those 
affiliates  having  a  corporate  relationship 
between  them,  such  as  entities  which 
own  or  are  owned  by  contract 
signatories,  or  which  share  common 
owners  with  signatories.  The 
Commission  is,  accordingly,  taking  this 
opportunity  to  amend  this  provision  to 
make  clear  that  non-affiliated  shippers 
cannot  join  together  to  obtain  service 
contract  rates  except  through  a  shippers' 
association. 

The  proposed  amendment  to  existing 
service  contract  rules  would  define  the 
term  "affiliate"  to  mean  a  company  that 
shares  an  ownership  interest  with 
another  company.  "This  would  preclude 
two  unrelated  entities  from  unlawfully 
sharing  the  benefits  of  a  service  contract 
by  claiming  that  one  is  an  affiliate  of  the 
other.  The  Commission  welcomes 
comment  on  whether  such  ownership 
interest  should  be  limited  to  a  specified 
percentage  or  whether  a  company 
should  be  otherwise  effectively 
controlled  by  the  contract  signatory,  or 
vice  versa,  before  it  can  be  considered 
to  be  an  affihate. 

In  summary,  the  Commission  is 
seeking  comment  on  the  following: 

1.  A  proposal  to  redefine  the  term 
"coloading"  to  mean  the  combining  of 
cargo  pursuant  to  an  agreement,  which 
agreement  must  be  in  writing  and  made 
available  to  the  Commission; 

2.  An  alternative  proposal  limiting 
coloading  to  less-than-containerload 
cargo; 

3.  A  proposal  to  prohibit  coloaded 
cargo  from  being  carried  under  a  service 
contract;  and 

4.  A  proposal  to  define  an  "affiliate" 
having  access  to  service  contracts. 

Although  no  specific  proposal  on  the 
following  issues  is  being  made  at  this 
time,  the  Commission  also  seeks 
comment  on; 

5.  Whether  restrictions  should  be 
imposed  regarding  applicability  of  time- 
volume  rates  to  coloaded  cargo;  and 
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6.  Whether  coloading  should  be 
proscribed  altogether. 

The  Chairman  of  the  Commission 
certifies  pursuant  to  section  605  {bl  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
governmental  jurisdictions.  The 
proposal  does  not  impose  substantial 
new  requirements  or  proscriptions,  but 
primarily  would  establish  that  rates  for 
common  carrier  sendees  must  be 
contained  either  in  coloading 
agreements  or  in  carrier  tariffs.  To  the 
extent  the  proposal's  new  recordkeeping 
and  availability  requirements  create 
new  obligations,  they  are  only 
marginally  more  intrusive  than  the 
current  regulations,  and  any  resulting 
impact  on  small  entities  would  be 
minimal.  Moreover,  the  proposal's  main 
purpose  and  effect  is  to  clarify  existing 
regulations  and  to  further  ensure 
compliance  with  the  underlying 
statutory  requirements  of  tie  1984  Act 
with  respect  to  tariffs  and  service 
contracts. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  0MB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  two  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Norman  W.  Littlejohn,  Director,  Bureau 
of  Administration,  Federal  Maritime 
Commission,  Washington,  DC  20573; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Federal  Maritime 
Commission,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

List  of  Subjects  in  46  CFR  Parts  514, 
580  and  581 

Cargo;  Cargo  vessels;  Exports; 
Harbors;  Imports;  Maritime  carriers; 
Rates  and  fares;  Reporting  and 
recordkeeping  requirements;  Water 
carriers;  Water  transportation. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  8  and  17  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1707  and 
1716.  the  Federal  Maritime  Commission 
proposes  to  amend  title  46.  Code  of 


Federal  Regulations,  parts  514,  580  and 
581  as  follows: 

PART  514-{AMENDED] 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  and  553;  31  U.S.C. 
9701;  46  U.S.C.  app.  804,  812,  814-817(a), 
820,  833a,  841a.  843,  844,  845,  845a.  845b, 
847, 1702-1712, 1714-1716,  1718, 1721  and 
1722;  and  sec.  2(b)  of  Public  Uw  101-92, 103 
Stat.  601. 

2.  Section  514.15(b)(l4)  is  revised  to 
read  as  follows: 

§514.15    Tariff  RuiM. 
•         •         •         •         « 

(b)*  •  • 

tl4)  Coloading  in  foreign  commerce. 
Tariff  Rule  14  governs  coloading  by 
NVOCCs  in  foreign  commerce.  For  the 
purpose  of  this  section,  coloading 
means  the  combining  of  (less-than- 
containerload)  cargo  in  the  import  or 
export  foreign  commerce  of  the  United 
States,  by  two  or  more  NVOCCs 
pursuant  to  the  rates,  charges  and  terras 
of  an  agreement,  for  delivery  to  an  ocean 
carrier  under  the  name  of  one  or  more 
of  the  NVOCCs,  wherein  the  receiving 
NVOCC  does  not  issue  its  own  bill  of 
lading  to  the  tendering  N\'OCC|s)  for 
carriage  of  the  coloaded  cargo.  Tariff 
Rule  14  shall  contain  the  following 
provisions: 

(i)  Filing  requirements. 

(A)  If  an  NVOCC  does  not  tender 
cargo  for  coloading.  Tariff  Rule  14  shall 
so  indicate.  If  an  NVOCC  does  tender 
cargo  for  coloading,  Tariff  Rule  14  must 
comply  with  §  514.15(bKl4)(i)(B). 

(B)  Each  NVOCC  must  have  and  make 
available  to  the  Commission  or 
authorized  Commission  personnel  upon 
request  a  true  copy  of  every  agreement 
entered  into  with  one  or  more  NVOCCs 
to  coload  cargo.  Coloading  agreements 
must  be  in  writing,  dated  and  signed  by 
all  parties,  and  include  all  applicable 
rates,  charges,  financial  arrangements 
and  terms.  Each  NVOCC  party  to  a 
coloading  agreement  must  note  in  Tariff 
Rule  14  the  existence  of  such  agreement, 
including  the  name(s)  and  address(es)  of 
the  NVOCC(s)  with  whom  it  has  such  an 
agreement.  Cargo  may  not  be  coloaded 
by  NVOCCs  until  Tariff  Rule  14 
appropriately  reflects  the  existence  of 
and  the  names  of  the  parties  to  the 
coloading  agreement. 

(ii)  Documentation  requirements. 
NVOCCs  which  tender  cargo  to  another 
NVOCC  for  coloading  shall  annotate  in 
a  clear  and  legible  manner,  on  the  face 
of  each  applicable  bill  of  lading,  the 
identity  of  the  receiving  NVOCC  and  the 
fact  that  the  cargo  was  tendered  to  that 
NVOCC  for  coloading. 


(iii)  NVOCC  Specific  Rates.  No 
NVOCC  shall  offer  in  its  tariffs  rates 
which  are  specifically  stated  as  for  the 
exclusive  use  of  other  NVOCCs.  If  cargo 
is  accepted  by  an  NVOCC  from  another 
NVOCC  other  than  pursuant  to  a 
coloading  agreement,  such  cargo  must 
be  rated  and  carried  under  tariff 
provisions  which  are  applicable  to  all 
shippers.  (As  full  containerload  cargo 
does  not  meet  the  definition  of 
coloading.  coloading  agreements  do  not 
pertain  to  such  cargo,  which 
consequently  must  be  rated  under  the 
tariffed  charges.) 

(iv)  Service  contracts.  Coloaded  cargo 
may  not  be  tendered  imder  a  service 
contract. 


PART  580— {AMENDED] 

1.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app 
1702-1705, 1707, 1709, 1710-1712, 1714- 
1716, 1718,  and  1721. 

2.  Section  580.5(d){14)  is  revised  to 
read  as  follows: 

§580.5    Tariff  Contwtts. 
♦        •         •         •         • 

(d)  •  •  • 

(14)  Special  rules  and  regulations 
applicable  to  coloading  activities  of 
non-vessel-operating  common  carriers 
(m'OCCs)—{i)  Definition.  For  the 
purpose  of  this  section,  coloading 
means  the  combining  of  (less-than- 
containerload)  cargo  in  the  import  or 
export  foreign  commerce  of  the  United 
States,  by  two  or  more  NVOCCs 
pursuant  to  the  rates,  charges  and  terms 
of  an  agreement,  for  delivery  to  an  ocean 
carrier  under  the  name  of  one  or  more 
of  the  NVOCCs.  wherein  the  receiving 
NVOCC  does  not  issue  its  own  bill  of 
lading  to  the  tendering  N'VOCC(s)  for 
carriage  of  the  coloaded  cargo. 

(ii)  Filing  requirements.  (A)  If  an 
NVOCC  does  not  tender  cargo  for 
coloading,  its  tariff(s)  shall  so  indicate. 
If  an  NVOCC  does  tender  cargo  for 
coloading,  its  tariff(s)  must  comply  with 
§580.5(d)(14)(ii)(B). 

(B)  Each  NVOCC  must  have  and  make 
available  to  the  Commission  or 
authorized  Commission  personnel  upon 
request  a  true  copy  of  every  agreement 
entered  into  vrith  one  or  more  NVOCCs 
to  coload  cargo.  Coloading  agreements 
must  be  in  writing,  dated  and  signed  bv 
all  parties,  and  include  all  the 
applicable  rates,  charges,  financial 
arrangements  and  terms.  Each  NVOCC 
party  to  a  coloading  agreement  must 
note  in  its  tariff  the  existence  of  such 
agreement,  including  the  name(s)  and 
address(es)  of  the  NVOCC(s)  with  whom 
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it  has  an  agreement.  Cargo  may  not  be 
coloaded  by  NVOCCs  until  their  tariffs 
appropriately  reflect  the  existence  of 
and  the  names  of  the  parties  to  the 
coloading  agreement. 

(iii)  Documentation  requirements. 
NVOCCs  which  tender  cargo  to  another 
NVOCC  for  coloading  shall  annotate  in 
a  clear  and  legible  manner,  on  the  face 
of  each  applicable  bill  of  lading,  the 
identity  of  the  receiving  NVOCC  and  the 
fact  that  the  cargo  was  tendered  to  that 
NVOCC  for  coloading. 

(iv)  NVOCC  Specific  Rates.  No 
NVOCC  shall  offer  in  its  tariffs  rates 
which  are  specifically  stated  as  for  the 
exclusive  use  of  other  NVOCCs.  If  cargo 
is  accepted  by  an  NVOCC  from  another 
NVOCC  other  than  pursuant  to  a 
coloading  agreement,  such  cargo  must 
be  rated  and  carried  under  tariff 
provisions  which  are  applicable  to  all 
shippers.  (As  full  containerload  cargo 
does  not  meet  the  definition  of 
coloading.  coloading  agreements  do  not 
pertain  to  such  cargo,  which 
consequently  must  be  rated  under  the 
tariffed  charges.) 

(v)  Service  contracts.  Coloaded  cargo 
may  not  be  tendered  under  a  service 
contract. 


PART  581— [AMENDED] 

1.  The  authority  citation  for  part  581 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553:  46  U.S.C.  app. 
1702,  1706,  1707.  1709,  1712,  1714-1716, 
1718,  and  1721. 

2.  Section  581.1  is  amended  by 
redesignating  paragraphs  (b)  through  (u) 
as  (c)  through  (v)  and  by  adding  a  new 
paragraph  (b)  reading  as  follows: 

§581.1    DefinHions. 


(b)  Affiliate  means  a  company  which 
owns  or  is  owned  by  a  contract  party  or 
which  shares  a  common  owrner  with  a 
contract  party, 

•  ••••' 

3.  Section  581.3  is  amended  by 
redesignating  the  text  of  paragraph  (e)  as 
paragraph  (eKl)  and  by  adding  a  new 
paragraph  (e)(2)  reading  as  follows: 

§  581 .3    Rling  and  mamtenancs  of  ••rvica 
contract  matariala. 

•  •         •         •         • 

(e)*   •   * 

(D*  •  • 

(2)  An  NVOCC  that  enters  into  a 
ser\'ice  contract  cannot  tender  coloaded 
cargo,  as  defined  in  §§  580.5(d)(14)  and 
514.15(b)(14)  of  this  chapter,  to  be 
carried  under  the  contract. 


By  the  Commission. 
Joseph  C.  Polking, 

Secretary.  _ 

(FR  Doc.  93-28763  Filed  11-23-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  32  and  64 

[Common  Carrtar  Dockat  No.  93-251;  FCC 
93-453] 

Transactions  Between  Carriars  and 
Their  Nonregulated  Affiliates 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Communications 
Commission  ("FCC"  or  "Commission") 
has  adopted  a  Notice  of  Proposed 
Rulemaking  {"Notice")  proposing  to 
amend  its  affiliate  transactions  rules. 
The  Notice  also  proposes  specific 
procedures  for  telephone  companies  to 
use  in  implementing  the  proposed  rules. 
The  FCC  issued  this  Notice  to  enhance 
its  ability  to  keep  telephone  companies 
from  imposing  the  costs  of  nonregulated 
activities  on  interstate  ratepayers,  and  to 
keep  ratepayers  from  being  harmed  by 
the  telephone  companies'  imprudence. 
DATES:  Comments  are  due  December  10. 
1993.  Reply  comments  are  due  January 
10.  1994. 

ADDRESSES:  All  comments  should  be 
filed  with  the  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington.  DC  20554.  A  copy  should 
be  sent  to  William  A.  Kehoe  HI. 
Accounting  and  Audits  Division.  2000  L 
Street.  NW..  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Kehoe  III,  telephone  number 
202-632-7500, 
SUPP1.EMENTARY  INFORMATION: 

1.  This  is  a  summary  of  the  FCC's 
Notice  of  Proposed  Rulemaking 
["Notice")  in  amendment  of  parts  32 
and  64  of  the  Commission's  Rules  to 
Account  for  Transactions  Between 
Carriers  and  Their  Nonregulated 
Affihates.  FCC  No.  93-453,  CC  Docket 
No.  93-251.  adopted  September  23. 
1993  and  released  October  20.  1993.  The 
full  text  of  the  Notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
center,  Room  230, 1919  M  St..  NW., 
Washington.  DC.  The  ftill  text  will  be 
published  in  the  FCC  Record  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  the 
International  Transcription  Service. 
202-857-3800,  2100  M  Street.  NW., 
suite  140.  Washington,  DC  20037. 


2.  In  the  Notice,  the  Commission 
proposes  to  amend  the  valuation 
methods  that  the  affiliate  transactions 
rules  require  telephone  companies  to 
use  in  recording  their  transactions  with 
their  nonregulated  affiliates  in  the 
accounts  maintained  under  the 
Commission's  Uniform  System  of 
Accounts,  47  CFR  part  32.  To  reflect 
distinctions  the  marketplace  draws 
between  arm's  length  and  affiliate 
transactions,  we  propose  to  reduce  the 
affiliate  transactions  rules'  reliance  on 
the  prices  the  providing  affiliate  charges 
non-affiliates  for  similar  transactions. 
The  affiliate  transactions  rules  presently 
require  telephone  companies  to  record 
affiliate  transactions  at  those  prices 
whenever  the  providing  affiliate  also 
provides  substantial  quantities  of  the 
asset  or  service  to  non-affiliates.  We 
propose  to  limit  this  valuation  method 
(referred  to  as  prevailing  company 
pricing)  to  affiliate  transactions  in 
which  the  nonregulated  affiliate  in  the 
transaction  sells  at  least  75  percent  of  its 
output  to  non-affiliates.  We  also  invite 
comment  on  whether  we  should 
abandon  prevailing  company  pricing  as 
a  valuation  method  for  all  affiliate 
transactions  if  we  find  no  workable  test 
for  determining  when  prevailing 
company  prices  provide  reliable 
measures  of  how  affiliate  transactions 
should  be  valued. 

3.  To  keep  carriers  from  imposing  the 
costs  of  nonregulated  activities  on 
interstate  ratepayers  and  to  keep 
ratepayers  frxim  being  harmed  by  carrier 
imprudence,  the  Commission  also 
proposes  to  change  the  valuation 
methods  for  affiliate  transactions  that 
are  neither  tariffed  nor  eligible  for 
prevailing  company  pricing.  We 
propose  that  all  such  transactions  be 
recorded  at  the  lower  of  cost  and 
estimated  fair  m;u-ket  value  when  the 
telephone  company  is  the  buyer,  and  at 
the  higher  of  cost  and  estimated  fair 
market  value  when  the  telephone 
company  is  the  seller.  Under  the  present 
rules,  those  valuation  methods  are  used 
only  for  non-tariffed  asset  transfers  that 
are  ineligible  for  prevailing  company 
pricing.  When  affiliate  transactions 
involve  the  provision  of  non-tariffed 
services  that  are  ineligible  for  prevailing 
company  pricing,  the  existing  rules 
require  the  transactions  to  be  recorded 
at  the  providing  affiliates'  fully 
distributed  costs. 

4.  In  the  Notice,  we  tentatively 
conclude  that  any  changes  we  make  in 
the  valuation  methods  for  affiliate 
transactions  should  be  exogenous  for 
price  cap  purposes.  Although  we 
believe  that  deviations  &t>m  the 
valuation  methods  specified  in  the  rules 
generally  should  be  prohibited,  we 
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tentatively  conclude  that  we  should 
allow  alternative  valuation  method*  that 
reduce  regulated  costs.  We  ask  the 
commenters  to  address  how  we  can 
avoid  "subsidy"  arrangements  that 
increase  regulated  costs  while  allowing 
alternative  valuation  methods  that 
reduce  those  costs. 

5.  Wo  propose,  in  addition,  specific 
methods  for  implementing  the  proposed 
valuation  methods.  For  those  affiliate 
transactions  that  would  be  recorded  at 
cost,  we  propose  methods  similar  to 
those  we  require  carriers  to  use  in 
calculating  interstate  costs,  while 
inviting  comment  on  alternatives.  We 
are  proposing  this  approach  because  we 
believe  that  compUance  with  our  rules 
for  calculating  affiliate  costs  should  not 
be  dependent  on  the  coiporate 
structures  through  which  carriers 
choose  to  conduct  their  operations. 

6.  Under  our  proposals,  carriers 
would  calculate  the  costs  of  resources 
transferred  in  or  used  to  provide  affiliate 
transactions  at  the  costs  to  the  affiliate 
group,  whenever  the  provider  had 
obtained  from  the  resources  &t)m  an 
affiliate.  We  propose  that  except  as 
otherwise  ordered  by  the  FCC.  all 
accounting  related  to  affiliate 
transactions  comply  with  generally 
accepted  accounting  principles.  We  also 
propose  specific  requirements  with 
regard  to  the  calculation  of  accumulated 
depreciation  and  other  reserves,  and  the 
apportionment  of  costs  between 
regulated  and  nonregulated  activities. 
We  propose  to  specify  rate  base  and 
expense  methodologies  that  all  carriers 
subject  to  the  affiliate  transactions  rules 
would  have  to  apply  in  calculating  the 
costs  of  those  affiliate  transactions  that 
would  be  recorded  at  cost  We  propose 
to  require  carriers  to  use  the  prescribed 
interstate  rates  of  return  in  determining 
the  return  component  of  affiliate 
transactions  costs,  while  inviting 
comment  on  alternatives  to  that 
proposal.  We  propose,  in  addition, 
estimating,  monitoring,  and  true-up 
procedures  for  affiliate  transactions 
costs  and  to  use  the  one-year  period 
covered  by  the  carrier's  books  to 
measure  compliance  with  our  affiliate 
transactions  rules. 

7.  We  propose  two  alternatives  for 
measuring  the  noiu«gulated  affiliates' 
output  for  purposes  of  the  75  percent 
test.  The  first  would  require  carriers  to 
measure  each  nonregulated  affiliate's 
output  using  its  actual  revenues  during 
the  year  for  which  affiliate  transactions 
are  to  be  valued.  The  second  would 
require  carriers  to  measure  output  using 
the  nonregulated  affiliate's  revenues 
from  the  immediately  preceding  year. 
We  also  invite  comment  on  the  other 
potential  conditions  of  eligibility  for 
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prevailing  company  pricing,  and,  in 
particular,  whether  we  should  provide 
for  prevailing  company  pricing  on  a 
product  line,  line  of  business,  or  total 
company  basis. 

8.  Instead  of  proposing  to  specify  the 
precise  steps  carriers  should  use  to 
estimate  the  fair  market  value  of  affiliate 
transactions,  we  propose  to  require 
carriers  to  attempt  in  good  faith  to 
determine  whether  fair  market  value 
exceeds  cost  when  they  provide  assets 
or  services  to  nonregulated  affiliates  and 
whether  cost  exceeds  fair  market  value 
when  they  receive  assets  or  services 
from  nonregulated  affiliates.  If  these 
attempts  indicate  that  assets  or  services 
should  be  recorded  at  fair  market  value, 
we  propose  to  require  carriers  to  make 
additional  efforts  to  define  that  value. 
We  invite  comment,  however,  on 
whether  there  are  classes  of  affiliate 
transactions  that  lend  themselves  to  a 
set  of  prescribed  procedures  for 
estimating  fair  market  value.  For 
instance,  if  companies  making  certain 
kinds  of  purchases  routinely  solicit 
competitive  bids,  survey  potential 
suppliers,  or  obtain  independent 
appraisals,  we  may  require  carriers  to 
adopt  identical  procedures. 

9.  We  propose  to  make  clear  that  the 
American  Telephone  and  Telegraph 
Company  (AT&T)  and  LECs  with  annual 
revenues  of  $100  miUion  or  more  to 
include  in  their  cost  allocation  manuals 
information  regarding  nonregulated 
operations  within  carriers  that  do  not 
use  resources  jointly  or  in  common  with 
regulated  operations  comparable  to  that 
which  we  require  for  other  affiliate 
transactions.  We  propose  to  require 
carriers  to  state  in  their  cost  manuals 
which  of  their  affiliates  sell  at  least  75 
percent  of  their  output  to  non-affiliates. 
These  statements  would  have  to  be 
updated  quarterly.  We  propose  to 
require  that  each  cost  manual  state  the 
rate  of  return  the  subject  carrier  will  use 
to  calculate  affiliate  transactions  costs  if 
we  do  not  require  carriers  to  use  the 
prescribed  interstate  rates  of  return  in 
determining  the  return  component  of 
affihate  transactions  costs.  We  propose 
to  require  that  cost  manuals  describe  the 
procedures  carriers  propose  to  use  to 
estimate  fair  market  value. 

10.  We  propose  to  amend  §  64.904(a) 
of  our  rules  to  make  clear  that  the  scope 
of  the  independent  audit  must 
encompass  compliance  with  any 
requirements  we  adopt  in  this 
proceeding.  We  propose  to  amend  our 
rules  to  require  carriers  to  maintain  a 
complete  audit  trail  of  all  cost 
allocations  and  affiUate  transactions. 

11.  In  the  Notice,  we  invite  comment 
on  whether  AT&T  should  be  subject  to 
each  aspect  of  the  system  we  propose 


for  affiliate  transactiont.  We  propose  to 
require  Alaecom,  Inc.  (Alascom)  to 
apply  the  valuation  methods  we 
propose  in  this  proceeding.  To  ensui« 
Alascom 's  compliance  with  those 
methods  and  with  our  cost 
apportionment  requirements,  we  also 
propose  to  require  Alascom  to  submit  a 
cost  allocation  manual  for  Commission 
approval  and  to  obtain  an  attestation 
audit. 

12.  We  propose  to  amend  the  affiUate 
transactions  rules  to  make  clear  that 
they  apply  to  transactions  between 
nonregulated  affiliates  and  nonregulated 
operations  within  carriers  that  record 
their  costs  in  regulated  accounts.  To 
facihtate  the  development  of  a  complete 
record  in  this  proceeding,  we  hereby 
delegate  to  the  Bureau  our  power  to 
require  carriers  to  quantify  the  potential 
effect  of  our  proposals  in  this  Notice. 

13.  In  the  Notice,  the  Commission 
certifies  that  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  to  this 
rulemaking  proceeding  because  if  the 
proposals  in  this  proceeding  are 
adopted,  there  will  not  be  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities,  as 
defined  by  section  601(3)  of  the 
Regulatory  Flexibility  Act.i  Those 
proposals  concern  the  methods 
dominant  interexchange  carriers  and 
LECs  use  to  account  for  affihate 
transactions.  These  carriers  are 
generally  large  corporations  or  affiliates 
of  lai^  corporations,  are  dominant  in 
their  fields  of  operation,  and  therefore 
are  not  "small  entities"  as  defined  by 
that  act.*  The  Secretary  shall  send  a 
copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  certification, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  605(b)  of  that 
act.3 

14.  The  following  collections  of 
information  contained  in  these 
proposed  rules  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act."  Copies  of 
the  submission  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
202-857-3800.  2100  M  Street,  NW., 
suite  140,  Washington,  DC  20037. 
Persons  wishing  to  comment  on  these 
collections  of  information  should  direct 
their  comments  to  Timothy  Fain,  202- 
395-3561,  Office  of  Management  and 
Budget,  Room  3235  NEOB.  Washington, 


>  5  u.s.c  eoi(3). 

>  See  MTS  and  WATS  Market  Stnictuie.  93  FCC 
2d  241.  33S-39  (1983). 

»  5  U.S.C  605(b). 
«44  U.S.C  3S04(h). 
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DC  20503.  A  copy  of  any  comments 
filed  with  the  Office  of  Management  and 
Budget  should  also  be  sent  to  the 
following  address  at  the  Commission: 
Federal  Communications  Commission, 
Records  Management  Ehvision,  room 
234,  Paperwork  Reduction  Project. 
Washington.  DC  20554.  For  further 


information,  contact  Judy  Boley,  202- 
632-7513. 

Title:  Amendment  of  Parts  32  and  64 
of  the  Commission's  Rules  to  Account 
for  Transactions  between  Carriers  and 
Their  Nonregulated  Affiliates,  CC 
Docket  No.  93-251. 

OMB  Number:  None. 


Action:  Proposed  new  and  revised 
collections. 

Respondents:  Businesses  or  other  for 
profit. 

Frequency  of  Response:  On  occasion, 
quarterly,  and  annually. 

Estimated  Annual  Burden  as  follows: 


Reporting  requirements: 

Proposed  §64.903 

Projjosed  §64.904 

Recordkeeping  requirements: 

Audit  Trail  and  Cost  Estimation  and  True-up  Requirements 

Total  IHours 


No.  of  re- 
sponses 


Kk>.  of  rec- 
ordkeepers 


69 


Hours  per 
response 


400 
500 


Hours  per 
response 


4,080 


Total 


38.000 
500 


Total 


281,520 


320,020 


Needs  and  Uses:  The  Notice  invites 
public  comment  on  the  Commission's 
proposals  to  amend  its  affiliate 
transactions  rules  and  on  the  specific 
procedures  telephone  companies  would 
use  in  implementing  the  proposed  rules. 
The  FCC  proposed  these  measures  to 
enhance  its  ability  to  keep  telephone 
companies  from  imposing  the  costs  of 
nonregulated  activities  on  interstate 
ratepayers,  and  to  keep  ratepayers  from 
being  harmed  by  the  telephone 
companies  imprudence.  The  Notice 
proposes  new  and  modified  information 
requirements  that  would  help  ensure 
that  carriers  adhere  to  the  proposed 
affihate  transactions  rule  amendments. 

Ordering  Qauses 

1.  Accordingly,  jf  is  ordered,  that, 
pursuant  to  Sections  1.  4(i),  201-205. 
218-220.  and  403  of  the 
Commimications  Act  of  1934.  as 
amended.  47  U.S.C.  151, 154(i).  201- 
205.  218-220.  and  403.  noUce  is  hereby 
given  of  proposed  amendments  to  parts 
32  and  64  of  the  Commission's  rules,  47 
CFR  parts  32  and  64.  described  in  this 
Notice  of  Proposed  Rulemaking. 

2.  /( is  further  ordered  that  the  Chief, 
Common  Carrier  Bureau,  shall  have 
delegated  authority  to  require  carriers  to 
quantify  the  potential  effect  of  our 
proposals  in  this  Notice. 

ListofSubiects 

47  CFR  Part  32 

Communications  common  carriers, 
uniform  system  of  accounts. 

47  CFR  Part  64  ' 

Communications  common  carriers. 


Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary 

Proposed  Rules 

Parts  32  and  64  of  chapter  I.  title  47. 
of  the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  part  32  is 
revised  to  read  as  follows: 

Authority:  Sees.  4  and  220. 48  Stat.  1066, 
as  amended;  47  U.S.C.  154  and  220,  unless 
otherwise  noted.  Interpret  or  apply  sees.  1, 
201-205.  218-220,  and  403,  as  amended,  47 
U.S.C.  151.  201-205,  218-220,  and  403, 
unless  otherwise  noted. 

2.  Section  32.23  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

132.23    Nonregulated  actlyltiM. 
•        •        •        •        • 

(b)  When  a  nonregulated  activity  does 
not  involve  the  joint  or  common  use  of 
assets  or  resources  in  the  provision  of 
both  regulated  and  nonregulated 
products  and  services,  carriers  shall 
account  for  these  activities  on  a  separate 
set  of  books  consistent  with  instructions 
set  forth  in  §§  32.1406  and  32.7990. 
Transactions  between  an  activity  for 
which  a  separate  set  of  books  is 
maintained  and  an  activity  for  which  a 
separate  set  of  books  is  not  maintained 
shall  be  accounted  for  in  accordance 
with  §  32.27.  In  the  separate  set  of 
books,  carriers  may  establish  whatever 
detail  they  deem  appropriate  beyond 
what  is  necessary  to  provide  this 
Commission  with  the  information 
required  in  §§  32.1406  and  32.7990. 


3.  Section  32.27  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 

132.27    Transactions  with  affiliates. 

(a)  Unless  otherwise  approved  by  the 
Chief,  Common  Carrier  Bureau, 
transactions  with  nonregulated  affiliates 
involving  transfers  into  or  out  of  the 
regulated  accounts  shall  be  recorded  by 
the  carrier  as  provided  in  paragraphs  (b) 
through  (f)  of  this  section. 

(b)  Affiliate  transactions  provided 
pursuant  to  tariffs  that  are  generally 
available,  on  file  with  a  federal  or  state 
agency,  and  in  effect  shall  be  recorded 
at  tariffed  rates. 

(c)  Affiliate  transactions  that  are  not 
required  to  be  recorded  at  tariffed  rates 
shall  be  recorded  at  prevailing  company 
prices  if  and  only  if: 

(1)  The  transactions  are  with 
nonregulated  affiliates  that  sell  at  least 
75  percent  of  their  output  to  non- 
affiliates;  and 

(2)  Any  other  conditions  specified  by 
Commission  order  are  met. 

(d)  All  other  affiliate  transactions 
shall  be  recorded  at  either  cost  or 
estimated  fair  market  value  in 
accordance  with  the  following 
conditions: 

(1)  Sales  to  nonregulated  affiliates 
shall  be  recorded  at  the  higher  of  cost 
and  estimated  fair  market  value. 

(2)  Purchases  from  nonregulated 
affiliates  shall  be  recorded  at  the  lower 
of  cost  and  estimated  fair  market  value. 

(3)  In  calculating  the  costs  of  affiliate 
transactions,  carriers  shall  comply  with 
the  procedures  specified  by  Commission 
order. 

(4)  In  estimating  the  fair  market  value 
of  affiliate  transactions,  carriers  required 
to  file  cost  allocation  manuals  shall 
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comply  with  the  procedures  set  forth  in 
those  manuals. 


PART  64— MISCELLANEOUS  RULES 
RELATihtQ  TO  COMMON  CARRIERS 


4. 


The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 

Aalhoritjn  Sees.  4, 48  Stat  1066,  as 
amended;  47  U.S.C  154,  unJess  otherwise 
noted.  Interpret  or  apply  sees.  1,  201-205, 
21ft-220.  225-227,  and  403, 48  Stat  1070,  as 
amended,  47  U.S.C  151,  201-205,  218-220, 
225H227,  and  403,  unless  otherwise  noted. 

5.  Section  64.903  is  amended  by 
revising  paragraphs  (aj(3)  and  {a)(4). 
redesignating  paragraphs  (a)(5)  and 
{a)(6)  as  paragraphs  (a)(6)  and  (a)(7)  and 
republishing  them,  adding  new 
paragraph  (a)(5),  and  revising 
paragraphs  (b)  and  (c)  to  read  as  follows. 

§  64.903    Cost  ailocaftton  manuals. 

(a)*  •   • 

(3)  A  chart  showing  all  of  the  carrier's 
corporate  affiliates  including  any 
operations  within  the  carrier  that  wagage 
in  nonregulated  activity  that  does  not 
involve  the  Joint  or  common  use  of 
assets  or  resources  in  the  provision  of 
both  regulated  and  nonregulated 
products  and  services; 

(4)  A  statement  listing  eadi  affiliate 
that  engages  in  or  will  engage  in 
transactions  with  the  carrier,  identifying 
which,  if  any.  of  the  listed  affiliates  sells 
at  least  75  percent  of  its  output  to  non- 
affiliates,  and  describing  the  nature, 
terms  and  frequency  of  each  transaction; 

(5)  A  description  of  the  carrier's 
procedin-es  for  estimating  the  fair 
market  value  of  affiliate  transactions; 

(6)  A  cost  apportionment  table 
showing,  for  each  account  containing 
costs  incurred  in  providing  regulated 
services,  the  cost  pools  within  that 
account,  the  procedures  used  to  place 
costs  into  each  cost  pool,  and  the 
method  used  to  apportion  the  costs 
within  each  cost  pool  between  regulated 
and  nonregulated  activities:  and 

(7)  A  description  of  the  time  reporting 
procedures  that  the  carrier  uses, 
including  the  methods  or  studies 
designed  to  measure  and  allocate 
nonproductive  time. 

(b)  Each  carrier  shall  ensure  that  tiie 
information  contained  in  its  cost 
allocation  manual  is  accurate.  Carriers 
must  update  their  manuals  at  least 
quarldrly.  except  that  changes  to  the 
cost  apportionment  table  and  to  the 
description  of  time  reporting  procedures 
must  be  filed  at  least  60  days  before  the 
carrier  plans  to  implement  the  changes. 
Proposed  changes  In  the  description  of 
time  reporting  procedures,  the  statement 
concerning  affiliate  transactions,  and 


the  cost  apportionment  table  must  be 
accompanied  by  a  statement  quantifying 
the  impact  of  each  change  on  regulated 
operations.  Changes  in  the  description 
of  time  reporting  procedures  and  the 
statement  concerning  affiliate 
transactions  must  be  quantified  in 
$100,000  increments  at  the  accoimt 
level.  Changes  in  cost  apportionment 
tables  must  be  quantified  in  $100,000 
increments  at  the  cost  pool  level.  The 
Chief,  Common  Carrier  Bureau,  may 
suspend  any  such  changes  for  a  period 
not  to  exceed  180  days,  and  may 
thereafter  allow  the  diange  to  become 
effective  or  prescribe  a  different 
procedure. 

(c)  The  Commission  may  by  order 
require  any  other  communications 
common  carrier  to  file  and  maintain  a 
cost  allocation  manual  as  provided  in 
this  section. 

6.  Section  64.904  is  amended  by 
^revising  paragraph  (a)  to  read  as  follows: 

§64.904    Independent  audits. 

(a)  Each  local  exchange  carrier 
required  by  this  part  or  by  Commission 
order  to  file  a  cost  allocation  manual 
shall  have  performed  annually,  by  an 
independent  auditor,  an  audit  that 
provides  a  positive  opinion  on  whether 
the  applicable  data  shown  in  the 
carrier's  annual  report  reqtiired  by 
§  43.21(f)(2)  of  this  chapter  presents 
fairly,  in  all  material  respects,  the 
information  of  the  carrier  required  to  be 
set  forth  therein  in  accordance  with  the 
carrier's  cost  allocation  manual,  the 
Commission's  Joint  Cost  Orders  issued 
in  conjunction  with  CC  Docket  No.  Be- 
lli and  Affiliate  Transactions  Orders 
issued  in  conjxmction  with  CC  Docket 
No.  93-251,  and  the  Commission's  rules 
and  regulations  including  §§  32.23  and 
32.27  of  this  chapter  as  well  as 
§§  64.901  and  64.903  In  force  as  of  the 
date  of  the  auditor's  report.  The  audit 
shall  be  conducted  in  accordance  with 
generally  accepted  auditing  standards, 
except  as  otherwise  directed  by  the 
Chief,  Common  Carrier  Bureau. 

IFR  Doc.  9»-28770  FUed  11-23-93;  8;45  am] 
BIUMQ  CODE  ■m-et-M 


47  CFR  Part  43 

(CC  Docks*  Na  92-296;  FCC  93-4921 

Simplification  of  the  Depreciation 
Prescription  Process 

AGENCY:  Federal  Conunimications 

Commission. 

ACTION:  Proposed  rule. 


hiviting  Comments  on  selected  accounts 
and  proposed  projection  life  and  future 
net  salvage  ranges  for  use  by  local 
exchange  carriers  (LECs)  regulated 
under  its  price  cap  regulatory  scheme. 
The  Order  Inviting  Comments  identifies 
17  full  and  three  partial  accounts  for 
which  the  Commission  proposes  to 
establish  ranges  for  use  beginning  in 
1994.  The  rule  change  is  intended  to 
lessen  the  depreciation  prescription 
burden  on  price  cap  LECs  in  light  of 
regulatory  and  market  changes  without 
sacrificing  protection  for  consumers. 
DATES:  Comments  are  due  on  December 
17, 1993.  Reply  comments  are  due  on 
January  21, 1994. 

ADDRESSES:  All  comments  should  be 
filed  with  the  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington,  DC  20554.  A  copy  should 
be  sent  to  Fatina  K.  Franklin.  ' 
Accounting  and  Audits  Division.  2000  L 
Street,  NVV.,  Washington,  DC  20036 
FOR  FURTHER  MFORMATKM  CONTACT: 
Fatina  K.  Franklin,  Common  Carrier 
Bureau,  Accounting  and  Audits 
Division,  (202)  632-7500. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
Inviting  Comments  on  Simplification  of 
the  Depreciation  Prescription  Process, 
CC  Docket  No.  92-296.  FCC  93-»92. 
adopted  November  8, 1993  and  released 
November  12, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjing  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  St.,  NW.. 
Washington,  DC  The  full  text  will  be 
published  in  the  FCC  Record  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
room  246, 1919  M  Sti^t.  NW., 
Washington,  DC  20554. 


Sammary 

1.  On  September  23, 1993,  this 
Commission  adopted  streamlined 
depreciation  prescription  procedures  for 
American  Telephone  and  Telegraph 
Company  (AT&T)  and  those  local 
exchange  carriers  (LECs)  regulated 
under  the  Commission's  price  cap 
incentive  regulatory  model  (price  cap 
LECs).i  The  streamlining  approach  we 
selected  for  the  price  cap  LECs  requires 
us  to  establish  ranges  ofprojection  hfe 
and  future  net  salvage  factors  for  as 
many  plant  accounts  as  feasible, 
beginning  In  1994.  By  this  order,  we 
invite  comment  on  the  selected 


SUMMARY:  The  Federal  Communications 
Commission  has  adopted  an  Order 


«  SimpilScaUon  of  the  DepredEtlon  Prescription 
Piocasa.  Report  and  Oder,  CC  Docket  62-296.  FtX 
9S-tS2  (Mloptsd  SeplamtMr  Z3. 10S3)  (Deprerulion 
Simplificatioii  Order). 
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accouQts  and  the  proposed  projection 
life  and  future  net  salvage  ranges  set 
forth  in  the  appendix  below. 
2.  Prior  to  adoption  of  the 
Depreciation  Simplification  Order,  the 
depredation  prescription  process 
required  carriers  to  submit  extensive 
date  to  support  their  future  net  salvage, 
projection  Ufe,  and  survivor  curve 
estimates  (basic  factors)  underlying 
proposed  depreciation  rates.  These  date 
requirements  often  resulted  in 
voluminous  submissions,  numbering 
20-25  pages  of  analyses  for  each  plant 
account.  In  recognition  of  the 
regulatory,  technological,  and  market 
changes  that  price  cap  LECs  face  today, 
we  concluded  that  the  process  could 
and  should  be  simplified.  Thus,  we 
determined  that  ranges  could  be 
established  for  the  future  net  salvage 
and  projection  life  estimates.  Under  our 
new  process,  if  a  carrier  meeting  the 
requisite  criteria  proposes  to  use  future 
net  salvage  and  projection  life  estimates 
from  within  established  ranges,  it  will 
not  need  to  submit  the  detailed 
supporting  data  now  required. 

3.  We  determined  that  the  new, 
streamlined  procedures  should  be 
implemented  in  phases,  beginning  with 
the  accounts  most  readily  adaptable  to 
the  range  approach.  We  now  identify 
accounts  for  which  we  propose  to 
establish  ranges  for  use  beginning  in 
1994.  We  solicit  public  comment  on 
these  proposals. 

4.  In  the  Depreciation  Simplification 
Order,  we  concluded  that  ranges  should 
be  established  for  all  plait  accounts  if 
feasible.  We  also  expressed  our  desire  to 
establish  ranges  for  as  many  accounts  as 
practicable  for  use  in  1994.  However, 
we  acknowledged  that  technical 
problems  make  it  difficult  to  establish 
ranges  for  certain  accounts.  Given  our 
current  resources,  we  concluded  that  we 
would  be  unable  to  resolve  these 
technical  problems  so  that  ranges  for  all 
accounts  could  be  used  beginning  in 
1994.  After  detailed  review  of  current 
depredation  data,  we  tentatively 
conclude  that  the  plant  categories  listed 
in  the  appendix  meet  the  range  criteria 
established  by  the  Depreciation 
SimplificaUon  Order,  and  thus  should 
be  selected  for  the  use  of  ranges  in  1994. 

5.  As  set  forth  in  the  appendix  below, 
we  propose  to  establish  ranges  for 
twenty-two  plant  categories.  We  dired 
the  Bureau  to  recommend  ranges  for  the 
remaining  accounts  if  feasible  as  soon  as 
possible.  For  the  most  part  we  are 
proposing  to  establish  ranges  at  the 
plant  account  level.  For  four  accounts, 
however,  we  are  proposing  to  establish 
ranges  for  homogeneous  subdivisions  of 
accounts,  which  are  referred  to  as  "rate 
categories."  For  these  accounts  we 


currently  prescribe  rates  at  the  rate 
category  level  when  carriers  so  request, 
because  it  enables  the  carriers  to 
simphfy  their  analyses  and  its  results  in 
more  accurate  estimates  for  the  accounts 
as  a  whole.  We  invited  comment  on  this 
proposal. 

6.  If  we  implement  these  proposals, 
only  those  carriers  seeking  depredation 
rates  at  the  rate  category  level  will  be 
able  to  avail  themselves  of  the 
streamlined  procedures  for  the  Circuit 
Equipment.  Aerial  Cable.  Underground 
Cable,  and  Buried  Cable  accounts.  We 
encourage  the  carriers  who  do  not 
currently  subdivide  these  accounts  to  do 
so  because  it  will  result  in  more 
accurate  rates  and  it  will  enable  them  to 
take  advantage  of  the  streamlined 
procedures.  We  do  not  believe  it  will  be 
difficult  or  expensive  for  these  carriers 
to  change  to  the  rate  category  procedure 
because  our  accounting  rules  ah-eady 
require  them  to  maintain  the  subsidiary 
records  necessary  to  accomplish  this. 

7.  In  the  Depreciation  Simplification 
Order,  we  set  forth  a  number  of  specific 
data  that  should  be  considered  in 
estabhshing  the  projection  life  and 
future  net  salvage  ranges.  These  data 
include,  but  are  not  limited  to;  A  range 
of  +/  -  one  standard  deviation  around 
an  industry-wide  mean  of  basic  fadors 
underlying  currently  prescribed  rates; 
the  number  of  carriers  encompassed  by 
this  range;  and  any  trends  of  LEC  plant 
retirement  and  modernization  plans  that 
are  not  fully  refleded  in  current  basic 
factors.  However,  we  recognized  that 
these  specific  data  must  be  considered 
in  light  of  our  obligation  to  prescribe 
reasonable  depreciation  rates: 

•  •  •  we  wish  to  make  the  ranges  wide 
enough  to  accommodate  a  significant 
number,  if  not  all,  of  the  LECs.  On  the  other 
hand,  we  must  not  make  the  ranges  so  wide 
that  they  would  no  longer  enable  us  to 
exercise  effective  oversight  of  depreciation 
rates. 

Thus,  in  setting  ranges,  we  considered 
both  the  specific  data  enumerated  in  the 
DepreciaUon  Simplification  Order  and 
our  obligation  to  prescribe  reasonable 
depreciation  rates.  In  the  Appendix,  we 
set  forth  our  proposed  projection  life 
and  hiture  net  salvage  ranges  for  the 
proposed  range  accounts.  We  invite 
comment  on  the  proposed  ranges. 

8.  This  is  a  non-restrided  notice  and 
comment  rulemaking  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules. 

9.  We  certify  that  the  Regulatory 
FlexibiUty  Art  of  1980  does  not  apply 
to  this  proceeding  because  if  the 
proposals  in  this  Order  inviting 
Comments  are  adopted,  there  will  not  be 


a  significant  economic  impad  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  Because 
of  the  nature  of  local  exchange  and 
access  service,  the  Conunission  has 
concluded  that  small  telephone 
companies  are  dominant  in  their  fields 
of  operation  and  therefore  are  not 
"small  entities"  as  defined  by  that  act. 
The  Secretary  shall  send  a  copy  of  this 
Order  Inviting  Comments,  including 
this  certification,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
sedion  603(a)  of  that  act. 

10.  We  invite  comment  on  the 
proposals  set  forth  above.  Pursuant  to 
applicable  procedures  set  forth  in 
§  1.415  and  1.419  of  the  Commission's 
Rules,  interested  parties  may  file 
comments  on  or  before  December  17, 
1993,  and  reply  comments  on  or  before 
January  21. 1994.  To  file  formally  in  this 
proceeding,  interested  parties  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  Ifcommenters 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  they 
must  file  an  original  plus  nine  copies. 
Interested  parties  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary.  Federal 
Communications  Commission. 
Washington.  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contrador. 
International  Transcription  Services, 
room  246. 1919  M  Street.  NW.. 
Washington.  DC  20554.  We  also  ask  that 
parties  send  a  courtesy  copy  of  their 
comments  to  the  Accounting  and  Audits 
Division.  2000  L  Street.  NW.. 
Washington.  DC  20036.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW..  Washington,  DC  20554. 

11.  Accordingly,  it  is  ordered, 
Pursuant  to  sections  1.  4(i),  4(j).  and 
220(b)  of  the  Communications  Ad  of 
1934,  as  amended,  47  U.S.C.  151, 154(i), 
154(j),  and  220(b),  that  notice  is  hereby  ' 
given  of  proposed  plant  accounts  for 
which  basic  factor  ranges  should  be 
established  and  the  ranges  proposed  for 
those  accounts  to  be  used  in  the 
depreciation  prescription  process  as 
described  in  Simplication  of  the 
Depreciation  Prescription  Process.  CC 
Docket  No.  92-296.  FCC  No.  93-452. 
Federal  Communications  Commission. 
WiUiam  F.  Galon, 
Acting  Secretaiy. 


Account 
number 


2112  . . 

2113  . . 

2114  .. 

2115  . 

2116  . 
2122  .. 
2123.1 
2123.2 
2124  .. 

2231  . 

2232  . 
2232  ... 
2311 
2341 
2351 
2362 
2421 
2422 
2422 
2423 
2424 
2441 
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Account  name 


Motor  Vehicles  

Aircraft  

Special  Purpose  Vehicles  ... 
Garage  Work  Equipment  .... 

Other  Work  Equipment  

Fumlture  

Office  Support  Equip 

Co.  Communications  Equip 
General  Purpose  Computers 

Radio  Systems  

Circuit  Equipment 

Circuit  Equipment 

Station  Apparatus 

Large  PBX 

Public  Telephone  

Other  Term  Equipment  

Aerial  Cable 

Underground  Cable 

Underground  Cable 

Buried  Cable  

Submarine  Cable  

Conduit  Systems  


Depreciation  rate  category 


[FR  Dht.  93-28769  Filed  11-23-93;  845  am] 

BILUHQ  CODE  ri3-01-M 


47  CFR  Part  76 

[MM  Docket  No.  93-290;  DA  93-1349] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


SUMMARY:  The  Commission  invites 
comments  on  its  proposal,  initiated  by 
requests  filed  by  Mountain  Broadcasting 
Corpcffation  and  WLIG-TV.  Inc..  to 
amend  §  76.51  of  the  Commission's 
Rules  to  change  the  designation  of  the 
New  York,  New  York-Linden-Paterson- 
Newaik,  New  Jersey  television  market  to 
include  the  communities  of  Newton, 
New  Jersey  and  Riverhead.  New  York. 
This  action  is  taken  to  test  the  proposal 
for  market  hyphenation  through  the 
record  established  based  on  comments 
filed  by  interested  parties. 
DATES:  Comments  are  due  on  or  before 
December  20, 1993.  and  reply  comments 
are  due  on  or  before  January  4. 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Aronowitz,  Mass  Media  Bureau, 
Pohcy  and  Rules  Division,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 


93-290.  adopted  November  4, 1993,  and 
released  November  16, 1993.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington,  DC  20554. 
and  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW.. 
Washington.  DC  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  in  response  to  a 
Petition  for  Rulemaking  filed  by 
Mountain  Broadcasting  Corporation, 
licensee  of  WMBC-TV.  Channel  63. 
Newton.  New  Jersey,  proposed  to  amend 
§  76.51  of  the  Rules  to  change  the 
designation  of  the  New  York.  New  York- 
Linden-Paterson-Newark.  New  Jersey 
television  market  to  include  the 
community  of  Newton,  New  Jersey. 
Further,  in  response  to  a  Petition  for 
Rulemaking  filed  by  WUG-TV,  Inc., 
licensee  of  WUG-TV,  Channel  55, 
Riverhead,  New  York,  the  Commission 
also  proposed  to  amend  §  76.51  of  the 
Rules  to  include  the  community  of 
Riverhead,  New  York,  in  the  same 
television  market. 

2.  In  evaluating  past  requests  for 
hyphenation  of  a  market,  the 
Commission  has  considered  the 
following  factors  as  relevant  to  its 
examination:  (1)  The  distance  between 
the  existing  designated  communities 
and  the  community  proposed  to  be 


Motor  Vehicles  

Aircraft 

Special  Purpose  Vehicles  ... 
Garage  WorV  Equipment  .... 

Other  Wort«  Equipment  

Furniture 

Office  Support  Equip 

Co.  Communications  Equip  . 
General  Purpose  Computers 

Radio  Systems 

Digital  Data  Service  

Arialog  

Statioo  Apparatus 

Large  PBX 

Public  Telephorte  

Ottier  Term  Equipment  

NofvMetallic  

Non-Matallic  

Metallic  

Non-Metallic  

Submarine  Cable  

Conduit  Systems : 


Projection  life  range 
(years) 


Low 


75 

7 

12 

12 

12 

15 

10 

7 

« 

9 

7 

8 

5 

5 

7 

5 

25 

25 

2S 

25 

25 

50 


High 


9.5 
10 
18 
18 
18 
20 
15 
10 

8 
15 
11 
11 

8 

8 
10 

8 
30 
30 
30 
30 
30 
60 


Future  net  salvage 
range  (percent) 


Low 


10 

30 

0 

0 

0 

0 

0 

-5 

0 

-5 

-5 

-5 

-5 

-5 

0 

-5 

-25 

-20 

-30 

-10 

-5 

-10 


Htgh 


20 

60 

10 

10 

10 

10 

10 

10 

5 

5 

10 

0 

5 

5 

10 

5 

-10 

-5 

-5 

0 

0 

0 


added  to  the  designation;  (2)  whether 
cable  carriage,  if  afforded  to  the  subject 
station,  would  extend  to  areas  beyond 
its  Grade  B  signal  coverage  area;  (3)  the 
presence  of  a  clear  showing  of  a 
particularized  need  by  the  station 
requesting  the  change  of  market 
designation;  and  (4)  an  indication  of 
benefit  to  the  public  fi-om  the  proposed 
change.  Each  of  these  factors  helps  the 
Commission  to  evaluate  indi\idual 
market  conditions  consistent  "with  the 
underlying  competitive  purpose  of  the 
market  hyphenation  rule  to  delineate 
areas  where  stations  can  and  do,  both 
actually  and  logically,  compete." 

3.  Based  on  the  fact  presented,  the 
Commission  believes  that  sufficient 
cases  for  redesignation  of  the  subject 
market  have  been  set  forth  so  that  these 
proposals  should  be  tested  through  the 
rulemaking  process,  including  the 
comments  of  interested  parties.  It 
appears  from  the  information  before  us 
that  Stations  WMBC-TV  and  WUG-TV 
and  stations  licensed  to  communities  in 
the  New  York.  New  York-Unden- 
Paterson-Newark.  New  Jersey  television 
market  do  compete  for  audiences  and 
advertisers  throughout  much  of  the 
proposed  combined  market  area,  and 
that  evidence  has  been  presented 
tending  to  demonstrate  commonality 
between  the  proposed  commxmities  to 
be  added  to  a  market  designation  and 
the  market  as  a  whole.  Moreover,  the 
petitioners'  proposals  appear  to  be 
consistent  with  the  Commission's 
policies  regarding  redesignation  of  a 
hyphenated  television  market. 
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4.  The  Commission  also  recognized 
that  the  proposed  adjustments  under 
consideration  involve  two  communities 
geographically  distant  within  a 
particularly  large  and  complex 
television  market  such  that  it  may  be 
useful  to  consider  several  alternative 
possibilities.  In  this  regard,  the 
Commission  noted  the  impact  that 
amendment  of  Section  76.51.  which  also 
is  used  to  determine  the  extent  of 
program  exclusivity  protections 
§§  73.658(m);  76.92-97;  76.151-161  of 
the  Rules).  Accordingly,  the 
Commission  seeks  comment  on  other 
mechanisms  short  of  market 
hyphenation  that  might  address  some  of 
the  competition  issues  raised  herein 
concerning  stations  operating  in  large 
and  complex  markets  under  existing 
rules,  such  as  the  possibihty  of  rule 
waivers  if  it  is  determined  that  market 
hyphenation  is  inappropriate.  Further, 
although  no  specific  petitions  have  been 
filed,  the  Commission  seeks  comment 
on  whether  there  are  additional 
communities  in  the  market  to  which 
stations  are  licensed  that  may  warrant 
hyphenation  along  with  Newton  and/or 
Riverhead.  Such  comment  is  sought  to 
address  potential  anomalies  associated 
with  having  some  but  not  all  of  the 
stations  in  an  Area  of  Dominant 
Influence  (ADD  market  (as  defined  by 
Arbitron)  included  as  hyphenated 
"designated"  communities  in  the 
market.  The  Commission  specifically 
requested  comment  on  whether  one  or 
more  of  the  following  communities, 
which  are  included  in  the  subject  ADI. 
should  also  be  included  in  §  76.51  of  the 
Ru'es  as  designated  communities: 
,  Secaucus.  New  Jersey;  Bridgeport. 
Connecticut:  and  Poughkeepsie, 
King.ston  and  Smithtown,  New  York. 
The  Commission  also  requested 
comment  on  the  possibility  of  only 
partially  "hyphenating"  the  market  so 
that,  for  example.  Riverhead  might  be 
included  in  a  common  market  with  New 
York  City,  and  Newton  included  in  a 
common  market  with  New  York  City, 
but  Riverhead  and  Newton  not  joined  as 
part  of  a  common  market  designation. 
Such  an  approach,  the  Commission 
stated,  might  be  potential  means  of 
including  stations  truly  competitive 
with  each  other  so  treating  stations  at 
the  opposite  ends  of  a  large  ADI  market 
area. 

Initial  Regulatory  Flexibility  Analysis 

5.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 


entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
cable  television  system  operators  will  be 
affected  by  the  proposed  rule 
amendment.  The  Secretary  shall  send  a 
copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354.  94  Stat.  1164.  5  U.S.C.  section 
601  et  seq.  (1981). 

Ex  Parte 

6.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rule.  See  generally 
47  CFR  1.1202, 1.1203  and  1.1206(a). 

Conunent  Dates 

7.  Pursuant  to  application  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before 
December  20, 1993,  and  reply  comments 
on  or  before  January  4. 1994.  All 
relevant  and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comment,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  commenu.  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary. 
Federal  Commimications  Commission. 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

8.  Accordingly,  this  action  is  taken  by 
the  Chief,  Mass  Media  Bureau,  pursuant 
to  authority  delegated  by  $  0.283  of  the 
Commission's  Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

Roy  J.  Stewart. 

Chief.  Mass  Media  Bureau. 

(PR  Doc.  93-28848  Filed  11-23-93;  8:45  am] 

Biumo  CODE  sna-oi-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101S-AC03 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Revision  of  the 
Special  Rule  for  Nonessential 
Experimental  Populations  of  Red 
Wolves  in  North  Carolina  and 
Tennessee 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Service  proposes  to 
revise  the  special  rule  for  the 
nonessential  experimental  populations 
of  red  wolves  [Cants  rufus)  in  North 
Carolina  and  Tennessee  to  revise  and 
clarify  the  incidental  take  provision; 
apply  the  incidental  take  provision  to 
both  reintroduced  populations;  clarify 
the  livestock  owner  take  provision; 
apply  the  livestock  owner  harassment 
and  take  provisions  to  both 
reintroduced  populations;  add 
harassment  and  take  provisions  for  red 
wolves  in  close  proximity  to  private 
residences;  add  Martin  and  Bertie 
Counties,  North  Carolina,  to  the  list  of 
nearby  counties  where  the  experimental 
population  designation  will  apply;  and 
apply  the  same  taking  (including 
harassment)  provisions  to  red  wolves 
outside  the  experimental  population 
area,  except  for  reporting  requirements. 
DATES:  Comments  ft-om  all  interested 
parties  must  be  received  by  January  10 
1994. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Asheville  Field  Office.  U.S.  Fish 
and  Wildlife  Service.  330  Ridgefield 
Court.  Asheville.  North  Carolina  28806. 
Comments  and  materials  received  will 
be  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  address. 

Requests  for  the  summary  report  on 
the  5-year  experimental  reintroduction 
at  the  Alligator  River  National  Wildlife 
Refuge  (Alligator  River)  should  be  sent 
to  the  Alligator  River  National  Wildlife 
Refuge.  P.O.  Box  1969.  Manteo.  North 
Carolina  27954. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
V.  Gary  Henry.  Red  Wolf  Coordinator,  at 
the  above  Asheville.  North  Carolina, 
address  (Telephone  704/665-1195,  Ext. 
226). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  proposed  rule  to  introduce  red 
wolves  into  Alligator  River  National 


Federal  Register  /  Vol.  58,  No.  225  /  Wednesday.  November  24.  1993  /  Proposed  Rules 


62087 


Wildlife  Refuge  (Alligator  River),  Dare 
County,  North  Carolina,  was  published 
in  the  Federal  Register  July  24. 1986  {51 
FR  26564).  A  final  rule  making  a 
determination  to  implement  the 
proposed  action  with  some 
modifications  vas  published  November 
19. 1986  (51  FR  41790).  The  red  wolf 
population  in  Dare  County  and  adjacent 
Tyrrell,  Hyde,  and  Washington  Counties 
was  determined  to  be  a  nonessential 
experimental  population  according  to 
section  10(j)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (Act).  A 
revision  added  Beaufort  County  to  the 
list  of  counties  where  the  experimental 
population  designation  would  apply  (56 
FR  56325).  The  status  of  the  population 
was  to  be  reevaluated  within  5  years, 
and  it-was  to  include  public  meetings. 

A  proposed  rule  to  introduce  red 
wolves  into  the  Great  Smoky  Mountains 
National  Park  (Park),  Haj-wood  and 
Swain  Counties,  North  Carolina;  and 
Blount.  Cocke,  and  Sevier  Counties. 
Tennessee,  was  published  in  the 
Federal  Register  August  7, 1991  (56  FR 
37513).  A  final  rule  making  a 
determination  to  implement  the 
proposed  action  witn  some 
modifications  was  published  November 
4. 1991  (56  FR  56325).  This  population 
was  also  determined  to  be  a 
nonessential  experimental  population 
according  to  section  10(j)  of  the  Act. 
Graham,  Jackson,  and  Madison 
Counties,  North  Carolina;  and  Monroe 
County,  Tennessee,  were  also  included 
in  the  experimental  designation  because 
of  the  close  proximity  of  these  counties 
to  the  Park  boundary.  The 
reintroduction  potential  of  the  Park  was 
to  be  assessed  after  a  10-  to  12-month 
experimental  phase.  A  positive 
assessment  would  result  in  initiation  of 
a  permanent  reintroduction  attempt. 

The  red  wolf  is  an  endangered  species 
that  is  currently  foimd  in  the  wild  only 
as  experimentEd  populations  on  the 
Service's  Alligator  River  and  adjacent 
private  lands  in  Dare.  Hyde,  Tyrrell,  and 
Washington  Coimties,  North  Carolina; 
and  in  the  Park  in  Swain  County,  North 
Carolina,  and  Blount  and  Sevier 
Counties,  Tennessee;  and  as  an 
endangered  species  in  three  small  island 
propagation  projects  located  on  Bulls 
Island,  South  Carolina;  Horn  Island, 
Mississippi;  and  St.  Vincent  Island, 
Florida.  These  five  carefully  managed 
wild  populations  contain  a  total  of 
approximately  46  animals.  The 
remaining  red  wolves  are  located  in  28 
captive-breeding  facilities  in  the  United 
States.  The  captive  population  presently 
numbers  approximately  148  animals. 

Following  are  summaries  of  the 
results  from  the  two  experimental 
reintroductions.  A  more  detailed 


summary  for  Alligator  River  is  available 
(see  "AOORESSES"  section)  as  Progress 
Report  No.  6.  entitled  "Reestablishment 
of  Red  Wolves  in  the  Alligator  River 
National  Wildhfe  Refuge,  North 
Carolina,  14  September  1987  to  30 
September  1992." 

Alligator  River  5- Year  Summary 

The  5-year  experiment  to  reestablish  a 
population  of  red  wolves  in  Alligator 
River  in  northeastern  North  Carolina 
ended  October  1, 1992. 

From  September  14. 1987.  through 
September  30. 1992, 42  wolves  (adults— 
10  males.  9  females;  yearlings— 1 
female;  pups— 12  males,  10  females) 
were  initially  released  on  15  occasions. 
Four  releases  were  conducted  in  1987. 
two  in  1988.  five  in  1989.  two  in  1990. 
one  in  1991.  and  one  in  1992.  As  of 
September  30. 1992.  there  were  at  least 
30  free-ranging  wolves  in  northeastern 
North  Carolina. 

Animals  were  initially  released  as 
members  of  seven  adult  pairs,  an  adult 
and  a  yearling,  an  adult  and  a  pup,  five 
families,  and  one  sibling  pair.  Acnilts 
are  defined  as  animals  S  24  months  of 
age,  yearlings  are  between  12  and  24 
months  of  age,  and  pups  are  <  12 
months  of  age.  Released  adults  ranged 
in  age  from  2.25  years  to  7.33  years. 

Wide-ranging  movements  that  created 
management  situations  or  led  to  the 
death  of  some  animals  soon  after  release 
were  common.  Of  the  31  releases  of 
adults  and  22  releases  of  pups.  18  adults 
and  10  pups  either  had  to  be  returned 
to  captivity  or  died  within  2  months. 
Length  of  acclimation,  release  area, 
location  of  resident  wolves,  and  type  of 
social  group  released  all  affected  a 
wolfs  probability  of  successfully 
establishing  itself  in  the  wild. 

Of  the  42  wolves  released,  22  died;  7 
were  returned  to  captivity  for 
management  reasons;  11  were  free- 
ranging  through  September  30, 1992; 
and  the  fates  of  2  are  unknown.  Length 
of  time  in  the  wild  varied  from  16  days 
to  3.5  years. 

Reintroduced  wolves  were  killed  by 
one  of  at  least  seven  mortality  factors. 
Vehicles  (n  =  8).  intraspedfic  aggression 
(n  =  5),  and  drownings  (n  »  4)  were  the 
most  significant  sources  of  mortality.  It 
Is  a  measure  of  the  program's  success 
that  all  but  two  of  the  deaths  were 
natural  or  accidental,  not  as  a  result  of 
any  irresponsible  action  by  a  private 
citizen. 

A  minimum  of  22  wolves  were  bom 
in  the  wild.  These  animals  were 
members  of  eight  litters  produced  by  11 
adults  (6  males.  5  females).  Two  litters 
were  produced  in  1988,  at  least  one  in 
1990,  four  in  1991.  and  at  least  one  in 
1992.  No  pups  were  bom  in  the  wild 


during  1989  because  there  were  no  adult 
pairs  together  during  the  breeding 
season. 

Only  two  wild-bom  wolves  died,  and 
the  fate  of  one  is  imknown.  As  of 
September  30, 1992,  wild-bora  wolves 
accounted  for  63  percent  of  the  known 
population  (19  of  30). 

Of  the  11  adults  that  bred  in  the  wild, 
1  was  wild-bom  and  10  were  captive- 
bom.  Wild-bom  offspring  are  evidence 
that  captive-bom-and-reared  adults  can 
make  the  transition  from  captivity  to  life 
In  the  wild. 

As  expected,  wild-bom  pups 
exhibited  wide-ranging  movements  as 
they  dispersed  from  natal  home  ranges. 
These  animals,  with  the  exception  of 
one  female,  traveled  up  to  192  km 
before  establishing  new  home  ranges  on 
private  land  south  or  west  of  Alligator 
River.  One  female  was  killed  by  a 
vehicle  before  she  established  a  new 
home  range.  Dispersal  age  ranged 
between  7  and  22  months.  The  voungest 
dispersers  were  siblings  that  left  their 
natal  home  range  after  their  parents 
were  returned  to  captivity.  Likewise, 
another  female  dispersed  at  a  young  age 
after  her  mother  was  returned  to 
captivity.  It  is  likely  that  some  or  all  of 
these  pups  would  not  have  dispersed 
had  their  famlUes  remained  Intact. 

Twent>'-four  of  the  released  wolves 
were  recaptured  63  times,  and  17  of  the 
wild-bom  wolves  were  recaptiired  39 
times.  Most  recaptures  were  necessary 
in  order  to  meet  program  objectives 
(replace  radio  collars,  place  a  specific 
wolf  with  a  mate,  translocate  an  animal 
to  a  suitable  site,  etc.).  Every 
management  problem  was  resolved 
without  inflicting  significant  long-term 
damage  to  animals  and  with  httle  or  no 
inconvenience  to  residents  of  the  area. 

Captive  breeding  was  an  integral 
component  of  the  reintroduction.  Since 
1986,  79  wolves  have  been  held  in 
captivity  at  Alligator  River  for  varying 
periods  of  time.  As  of  September  30, 
1992,  ten  wolves  were  In  captivity. 
During  the  5-year  experiment.  20 
captive  adult  pairs  produced  34  pups. 
With  access  to  12  pens,  AlHgator  River 
will  continue  to  be  an  important 
component  of  the  red  wolf  captive- 
breeding  program. 

By  almost  every  measure,  the 
reintroduction  experiment  was 
successful  and  generated  benefits  that 
extended  beyond  the  immediate 
preservation  of  red  wolves  to  positively 
affect  local  citizens  and  communities, 
larger  conservation  efforts,  and  other 
imperiled  spedes.  During  the  last  5 
years,  four  important  points  surfaced: 
1.  Since  every  management  problem 
was  resolved  without  inflicting  long- 
term  damage  to  animals  and  with  little 
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inconvenieDce  to  residents  of  the  area, 
it  is  evident  that  wolves  can  be  restored 
in  a  controlled  manner. 

2.  Significant  land-use  restrictions 
were  not  necessary  in  order  for  wolves 
to  survive.  Indeed,  hunting  and  trapping 
regulations  for  Alligator  River  remained 
unchanged  or  were  further  relaxed 
during  the  experiment.  Additionally,  no 
restrictions  were  needed  in  order  for 
wolves  to  survive  on  private  land. 

3.  Red  wolves  and  sportsmen  can 
coexist.  Many  hunters  and  trappers 
expressed  support,  while  others  actively 
contributed  to  the  success  of  the 
experiment  by  reporting  sightings  of  red 
wolves. 

4.  The  reintroduction  area,  which 
encompasses  about  250,000  acres 
(111,750  hertares),  probably  cannot 
support  30  wolves  for  an  extended 
period  of  time.  Dispersal  outside  the 
reintroduction  area  by  wild-bom  wolves 
has  occurred  and  will  continue.  In 
addition  to  dispersal,  the  future  of  the 
wolf  population  is  threatened  by  its 
smallness;  many  events  (e.g.,  disease 
outbreaks)  can  cause  extinction  of  small 
populations. 

mcreasing  the  size  of  the  wolf 
population  minimizes  threats  to  its 
survival.  The  primary  faclur  limiting 
population  size  is  the  size  of  the 
reintroduction  area.  A  larger 
reintroduction  area  would  provide 
habitat  for  dispersing  wolves  and 
provide  the  Service  with  opportimities 
to  release  additional  wolves. 
Fortunately,  the  reintroduction  area  can 
easily  be  enlarged  by  adding  to  the 
project  the  112,000-acre  (45,327-hectare) 
Pocosin  Lakes  National  Wildlife  Refuge 
(Pocosin  Lakes).  Purchased  in  1990  and 
located  in  Washington.  Tyrrell,  and 
Hyde  Counties.  North  Carolina.  Pocosin 
Lakes  is  ideal  for  probably  15  to  25 
wolves  because  of  its  large  size, 
remoteness,  abundant  prey  populations, 
and  proximity  to  Alligator  River. 

Meetings  with  the  public  and  local 
governments  were  held  to  present  the 
results  of  the  first  5  years  and  to  solicit 
input  on  a  proposal  to  maintain  the 
current  population  and  expand  the 
reintroduction  westward  to  encompass 
Pocosin  Lakes  beginning  in  1993.  The 
seven  public  meetings  were  held  in  the 
communities  of  Engelhard,  Manteo, 
Stiurpy  Point.  East  Lake,  Columbia. 
Swanquarter.  Washington,  and 
Plymouth.  Attendance  at  these  meetings 
ranged  from  7  to  90  people  at  each  and 
totaled  146  at  all  locations.  Meetings 
were  also  held  with  the  county 
commissioners  in  Washington.  Dare, 
Beaufort.  Tyrrell,  and  Hyde  Counties. 

Reintroductions  are  generally 
supported  by  local.  State,  and  Federal 
agencies;  elected  officials;  and  the 


general  public.  Most  people  who 
commented  supported  the  restoration 
project,  although  some  expressed 
concern  about  the  effect  of  red  wolves 
on  activities  on  private  land.  The 
Ser\'ice  assured  them  that,  because  free- 
ranging  wolves  are  legally  classified  as 
members  of  an  experimental 
nonessential  population,  the  wolves 
would  not  negatively  impact  legal 
activities  on  private  or  Federal  land. 

Some  citizens  used  the  meetings  to 
express  frustration  about  other  matters 
involving  the  Service.  No  significant 
complaints  were  voiced  specifically 
about  the  red  wolf  reintroduction 
experiment.  However,  Hyde  and 
Washington  Counties  did  pass 
resolutions  opposing  red  wolf  project 
expansion.  These  resolutions  seemed  to 
be  based  on  anti-government  sentiment 
and  an  unwarranted  fear  of  prohibitions 
on  private  land  use. 

After  consideration  of  the  results  from 
the  5-year  experimental  reintroduction 
and  public  input  received  in  public 
meetings  and  meetings  with  State  and 
local  governments  and  agencies,  the 
Service  has  determined  that  it  will 
maintain  the  present  populations  at 
Alligator  River  and  expand  this 
population  vrith  reintroductions  at 
Pocosin  Lakes  beginning  in  1993.  The 
proposed  reintroductions  at  Pocosin 
Lakes  will  be  within  counties 
previously  designated  for  the 
experimental  papulation  and  will 
require  no  changes  in  the  existing  rule. 
However,  although  no  red  wolves  will 
be  reintroduced  into  Martin  and  Bertie 
Counties,  North  Carolina,  the  Service 

Eroposes  to  add  these  counties  to  the 
St  of  counties  where  the  experimental 
population  designation  will  apply.  This 
will  provide  a  buffer  zone  where 
dispersing  red  wolves  will  be  managed 
under  the  same  provisions  as 
estabUshed  for  the  core  area. 

Park  1-Year  Summary 

On  November  12. 1991.  the  Service, 
in  cooperation  with  the  National  Park 
Service  (Park  Service),  experimentally 
released  a  single  family  group  of  red 
wolves  into  the  Cades  Cove  area  of  the 
Park.  This  release  was  designed  to 
assess  the  feasibility  of  eventually 
establishing  a  self-sustaining  red  wolf 
population  on  Park  Service  and 
surroimding  National  Forest  Service 
property.  The  experimental  period 
ended  in  late  September  1992  with  the 
capture  of  the  remaining  three  members 
of  the  release  group. 

Specific  tecnnical  objectives  of  the 
experimental  release  were  to  document 
and  respond  to  movements  and 
activities  of  the  wolves  in  moimtainous 
terrain  and  in  the  presence  of  high 


human  activity,  livestock  Interests,  and 
an  increasing  coyote  population. 
However,  a  more  important  objective 
was  to  establish  an  informative  and 
cooperative  relationship  vrith  the 
involved  agencies  and  local  citizens. 
Through  continuous  telemetric  contact, 
direct  and  relayed  sightings,  and  the 
dedicated  efforts  of  project  personnel, 
valuable  information  was  gathered  with 
respect  to  all  of  these  categories;  some 
problems  were  encountered  as  well. 

Cades  Cove  is  unique  within  the  Park; 
it  possesses  a  great  diversity  and 
abundance  of  prey  species,  making  it 
highly  attractive  to  a  large  predator.  As 
a  result,  the  average  home  range  for  the 
four  released  wolves  was  15  km^  (3,700 
acres),  scarcely  larger  than  Cades  Cove 
itself.  As  yet,  an  accurate  prediction  of 
red  wolf  home  ranges  for  habitat  typical 
of  the  other  99.3  percent  of  the  Park 
cannot  be  made.  Wolves  made 
exploratory  movements  up  to  16  km  (10 
miles)  from  the  release  site.  Individuals 
strayed  off  Park  property  (<5  miles  or  <8 
km)  four  times.  Twice  they  were 
recaptured  within  several  hours,  and 
twice  they  returned  of  their  own  accord 
within  24  hours.  The  primary  prey 
species  taken  by  the  wolves  were  deer, 
rabbit,  ground-hog,  and  raccoon. 
Samples  are  currently  being  analyzed 
for  percentages  and  seasonal  variation. 

Wolves  were  sighted  on  numerous 
occasions  by  visitors  and  project 
persoimel  throughout  the  experiment. 
This  was  somewhat  expected  in  an  area 
where  prey  species  are  extremely  visible 
and  comfortable  with  the  intense 
attention  of  as  many  as  15,000  visitors 
daily.  However,  the  two  adult  wolves, 
especially  the  male,  repeatedly  tolerated 
people  at  close  distances.  This  was 
attributed  to  the  amount  of  time  (e.g.,  6 
years  for  the  male)  that  the  adults  had 
spent  in  captivity.  The  male  was 
eventually  recaptured  and  removed 
from  the  experiment  in  late  January 
1992.  The  female  tolerated  human 
presence  to  a  lesser  degree,  but  she 
presented  no  problems  and  was  allowed 
to  roam  free  for  the  duration  of  the 
experimental  period.  The  two  female 
pups  were  often  sighted  crossing  roads 
or,  at  a  distance,  hunting  in  pastures. 
They  developed  an  increasing  wariness 
to  human  activity  as  they  spent  more 
time  in  the  wild.  The  behaviors  of  these 
wolves  support  the  theory  that  younger 
wolves,  with  minimal  exposure  to 
human  contact,  make  better  release 
candidates. 

The  private  land  surrounding  the  Park 
and  throughout  the  Southern 
Appalachians  supports  a  variety  of 
livestock  interests.  The  perceived 
potential  economic  threat  of  a  large 
predator  is  perhaps  the  single  greatest 
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political  barrier  to  establishing  a  self- 
sustaining  red  wolf  population  in  the 
Southern  Appalachians.  The 
documentation  and  management  of  the 
wolves'  interaction  with  domestic 
hve$tock  is  likely  to  be  a  major  factor  in 
deciding  whether  to  expand  the  project. 
Thuisi.  a  $25,000  depredation  account 
was  established  to  compensate  livestock 
owners  for  losses. 

Throughout  the  experiment,  the  adult 
male  was  responsible  for  taking  one 
chicken  and  three  domestic  turkeys  in 
two  separate  incidents.  The  remaining 
three  wolves  took  one  of  five  injured  or 
missing  newborn  calves.  One  additional 
depredation  attempt  occurred  but  did 
not  result  in  injury  to  the  calf. 
Reimbursements  for  the  chicken  and  the 
calf  totaled  J253.  Offers  to  reimburse  for 
the  turkeys  were  declined  by  the  owner. 
Cades  Cove  supports  a  300-head  black 
angus  cattle-breeding  operation,  leased 
to  a  private  stock  owner.  During  the  6- 
month  calving  season,  the  wolves  and 
calving  operation  were  intensely 
monitored.  The  wolves  were  located 
disjunct  from  five  of  the  six  attempted 
depredations.  Day  and  night  (using 
night-vision  equipment)  visual 
observations  revealed  cooperative 
hunting  by  small  groups  of  coyotes. 
Nightly  spotlight  observations  by  the 
stock  owner  revealed  continuous  coyote 
activity  in  calving  pastures.  Accurate 
records  of  lost  calves  prior  to  the 
experimental  release  of  wolves  were  not 
kept.  Estimates  by  the  stock  owner 
indicated  approximately  five  to  ten 
calves  per  year  were  lost  to  bears, 
coyotes,  and  other  predators/scavengers. 

Of  significance  is  that  all  six  of  the 
depredation  attempts  on  calves  that 
occurred  during  the  experimental 
release  involved  calves  less  than  one 
week  old.  and  all  of  the  events  occurred 
along  wood  lines  away  from  the  main 
herd  of  cattle.  Project  personnel  began 
assisting  the  stock  owner  in  moving 
newborn  calves  into  the  main  herd,  and 
no  further  depredations  by  coyotes  or 
wolves  occurred. 

Prior  to  the  red  wolf  release,  the 
Service  contracted  the  University  of 
Teimessee  to  conduct  a  census  of 
coyotes  in  the  Park  and  to  study 
interactions  between  resident  coyotes 
and  released  wolves.  Seven  coyotes 
were  outfitted  with  telemetry  collars 
and  were  monitored  for  18  months,  or 
until  they  permanently  left  the  study 
area.  Only  one  coyote  remained  "on  the 
air"  in  Cades  Cove  by  the  time  the 
wolves  were  released.  This  collar 
expired  3  months  later.  Interaction  data 
was  then  gathered  by  direct  observation. 

Initial  information  indicated 
aggressive  behavior  between  the  adult 
vvolves  and  resident  coyotes,  with  the 


wolves  apparently  dominating.  After  the 
removal  of  the  adult  male  wolf,  greater 
numbers  determined  the  dominating 
species. 

In  preparation  for  the  experimental 
release,  project  and  Park  personnel  met 
with  area  business,  citizenry,  and 
natural  resource  organizations  for 
comment  on  the  proposal.  Modifications 
to  the  release  plans  included  the 
addition  of  a  "non-injurious  harassment 
clause"  to  the  experimental  rule 
package,  prevention  of  reproduction  in 
the  wild,  immediate  recapture  of  wolves 
straying  off  Park  property,  and  recapture 
of  all  wolves  at  the  end  of  the 
experiment. 

To  facilitate  information  exchange,  an 
information  committee  (composed  of 
representatives  from  Federal  and  State 
wildlife  resource  agencies.  Farm  Bureau 
Federations,  and  conservation 
organizations)  was  estabhshed.  The 
Heartland  Series,  a  local  television 
environmental  program,  produced  a 
documentary  entitled  "Front  Runner." 
focusing  on  the  reestablishment  effort  in 
the  Southern  Appalachians.  The  "Front 
Runner"  video,  a  teacher's  guide,  and  an 
activity  poster  were  distributed  free  to 
all  requesting  educational  institutions. 
The  project  gained  national  television 
exposure  on  "Zoo  Life  with  Jack 
Hanna,"  a  weekly  public  education 
broadcast.  Presentations  and  workshops 
were  given  at  wildlife  exhibitions  and  to 
a  variety  of  groups  from  elementary  to 
college  students  and  to  senior  citizens. 
Other  media  contact  included 
interviews  with  local  and  regional 
newspapers,  popular  magazines,  free- 
lance writers,  and  television  news 
teams. 

During  the  final  weeks  of  the 
experimental  period,  the  Service 
reviewed  and  presented  their  findings  to 
the  Park  Service  and  members  of  the 
infornwtion  committee.  The  decision 
was  made  to  proceed  with  a  full 
reintroduction  effort  at  a  very 
conservative  pace,  with  two  releases  in 
the  fall  of  1992. 

On  October  9. 1992,  a  family  of  six 
red  wolves  (two  adults,  four  pups)  were 
released  into  Cades  Cove.  To  date,  these 
wolves  have  shown  restricted 
movements  and  food  habits  very  similar 
to  the  experimental  group.  Within 
several  weeks  after  release,  the  adult 
pair  had  taken  a  large  European  wild 
hog— an  exotic  species  in  the  Park. 

On  December  9. 1992.  a  second  group 
of  six  wolves  (two  adults,  four  pups) 
was  released  from  a  remote  backcoimtry 
site  several  miles  east  of  Cades  Cove.  It 
is  expected  that  these  animals  will  be 
more  difficiilt  to  track.  However,  they 
will  provide  needed  information  about 
the  home  range  requirements  of  red 


wolves  in  habitat  that  is  typical  of  the 
vast  majority  of  the  Park  and 
surrounding  Federal  lands. 

All  released  wolves  will  wear 
transmitters  and  will  be  monitored  as 
closely  as  the  experimental  group.  There 
are  no  scheduled  plans  to  recapture 
these  animals,  except  to  replace  aging 
transmitters  in  approximately  2  to  3 
years. 

The  possibihty  of  expanding  the  Park 
reintroduction  to  include  adjacent 
national  forest  lands  within  the 
Nantahala  and  Pisgah  National  Forests 
in  North  Carolina,  the  Cherokee 
National  Forest  in  Tennessee,  and  the 
Chattahoochee  National  Forest  in 
Georgia  will  be  evaluated  over  the  next 
few  years.  This  evaluation  will  include 
meetings  with  congressional 
representatives.  State  wildlife  and 
agriculture  agencies.  Farm  Bureau 
Federations,  local  agriculture  and 
hunting  interests,  conservation 
organizations,  coimty  commissioners, 
and  a  variety  of  local  organizations.  A 
final  decision  will  be  made  after  public 
meetings  in  the  local  areas  where 
reintroductions  are  proposed. 

Special  Rule  Changes  for  Both 
Reintroductions 

In  the  period  since  publication  of  the 
special  rules  for  the  experimental 
population  introduced  on  Alligator 
River  and  the  Park  (51  FR  41796  and  56 
FR  56333).  it  has  become  apparent  that 
changes  are  needed  in  the  rule  for  these 
populations.  These  proposed  changes 
will  also  provide  consistency  by  treating 
both  reintroductions  the  same. 

The  provision  for  taking  red  wolves 
incidental  to  lawful  recreational 
activities  needs  revision  and 
clarification.  Current  pohcy  at  Alligator 
River  applies  this  provision  to  all  lawful 
activities,  not  just  to  recreational 
activities.  For  example,  eight  wolves 
have  been  killed  by  vehicles  not 
involved  in  recreational  pursuits  but 
certainly  otherwise  lawful.  No  problems 
have  been  encountered  at  Alligator 
River  in  the  appUcation  of  a  more 
liberalized  provision.  Therefore,  the 
Service  proposes  to  delete  the  word 
"recreational."  In  addition,  incidental 
take  is  defined  in  the  policy  at  Alligator 
River  as  unavoidable,  unintentional, 
and  not  resulting  from  negligent 
conduct  lacking  reasonable  due  care. 
This  definition  provides  needed 
clarification  and  is  proposed  for 
inclusion  into  the  incidental  take 
provision  of  the  special  rule. 

The  Service  revised  the  proposed  rule 
for  the  Park  reintroduction.  based  on 
input  by  the  North  Carolina  Farm 
Bureau  Federation  that  stated  that 
livestock  owners  should  be  allowed  to 
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take  red  wolves  engaged  in  livestock 
depredation.  The  Tennessee  Citizens  for 
Wilderness  Planning  supported  the 
revision.  The  final  rule  permitted 
private  livestock  owners  to  harass  red 
wolves  actually  engaged  in  the  pursuit 
or  killing  of  livestock  on  private  lands. 
Such  conflicts  must  be  reported  to  the 
superintendent  of  the  Part.  Service  or 
State  officials  will  respond  to  these 
conflicts  by  live-capturing  the  offending 
animals.  If  an  early  response  by  the 
Service  or  State  officials  results  in  a 
failure  to  capture  offending  animals,  the 
livestock  owner  will  be  permitted  to 
take  the  offending  animal. 

These  provisions  worked  well  in  all 
Eve  depredation  incidents  recorded  the 
first  year.  All  offending  animals  were 
recaptured.  In  at  least  two  of  the 
instances,  private  landovxrners  did 
harass  the  animals  away  but  did  not 
take  offending  animals.  However, 
experience  with  offending  animals  has 
indicated  a  potential  problem.  There 
may  be  a  time  lapse  before  offending 
animals  settle  into  a  predictable  pattern 
whereby  they  can  be  recaptured.  During 
this  time  period,  private  livestock 
owrners  should  not  attempt  to  take  the 
animals  themselves.  However,  the 
special  rule  does  not  establish  a 
definitive  time  when  Service  or  State 
attempts  to  recapture  the  animal  are 
deemed  unsuccessful  and  the  private 
livestock  owner  is  then  permitted  to 
take  the  offending  animals.  This  is  a 
decision  that  must  be  made  by  the 
Service  project  leader  or  biologist  in  the 
field  at  the  depredation  location. 
Therefore,  a  rule  revision  is  proposed  to 
provide  that  private  livestock  owners 
will  be  permitted  to  take  offending 
animals  upon  written  approval  by  the 
Service  project  leader  or  biologist. 

Experience  at  Alligator  River  and  the 
Park  indicates  a  need  to  extend  the 
harassment  and  take  provisions  now  in 
place  for  private  livestock  owners  to 
include  private  individuals  around 
private  residences.  Wolves  that  come  in 
close  proximity  to  private  residences 
may  cause  property  damage  by  killing 
pets  or  removing  andyor  physically 
defacing  small  property  items.  In 
addition,  private  individuals  may  not 
want  the  animals  close  to  their 
residences  because  they  fear  them  or 
consider  them  a  nuisance.  Although 
currently  not  covered  by  such  rule 
provisions,  these  stipulations  have  been 
implemented  as  reasonable  law 
enforcement  procedures.  To  date,  there 
have  been  at  least  15  incidents  where 
animals  were  harassed,  but  in  no  case 
were  they  taken,  by  private  individuals. 
This  proposed  rule  revision  wrill  provide 
the  legal  basis  for  a  provision  now  being 
implemented  as  a  reasonable  procedure. 


Currently,  there  are  at  least  five  red 
wolves,  once  present  at  Alligator  River, 
whose  fate  is  unknown.  Two  of  these 
wolves  were  observed  but  never 
captured.  Transmitters  malfunctioned 
on  the  other  three  wolves.  One  animal, 
whose  transmitter  malfunctioned  in 
December  1989,  would  now  be  5  years 
old.  The  remaining  four  animals  were 
pups  or  yearlings,  and  contact  with 
them  was  lost  in  1991  or  1992.  As 
wolves  are  great  wanderers,  it  is 
possible  that  some  of  these  five  animals 
may  have  dispersed  outside  the 
experimental  population  boundaries 
(which  could  also  happen  with  future 
animals).  There  is  no  possibility  of  such 
dispersing  wolves  mixing  with 
populations  of  red  wolves  that  have 
been  classified  as  endangered,  because 
the  only  existing  red  wolves  in  the  wild 
are  those  introduced  as  experimental 
populations  or  those  introduced  onto 
isolated  islands  for  propagation 
purposes.  As  a  result,  dispersing 
animals  will  not  contribute  to  the 
conservation  of  the  species. 

As  resident  wild  canid  populations 
are  hunted  and  trapped,  it  is  possible  for 
a  dispersing  red  wolf  to  be  tajcen 
incidental  to  such  lawful  activities. 
Dispersing  red  wolves  could  also  come 
within  close  proximity  to  private 
residences  or  attempt  to  kill  livestock. 
Providing  greater  protection  for 
dispersing  red  wolves  than  that 
provided  for  red  wolves  within  the 
experimental  population  boundaries 
would  seriously  erode  the  public 
support  that  is  so  essential  for  the 
success  of  reintroductions.  Therefore, 
the  Service  proposes  to  apply  the  same 
taking  provisions  to  red  wolves  outside 
the  experimental  population  boundaries 
as  within,  with  one  exception.  This 
exception  is  that  taking  does  not  need 
to  be  reported  to  the  refuge  manager  or 
Park  superintendent  immediately.  Such 
reporting  will  be  encouraged  to  the 
degree  possible,  but  it  will  not  be 
required.  It  is  impractical  to  inform  the 
general  population  of  such  requirements 
outside  the  localized  experimental 
population  boundaries,  and  red  wdlves 
taken  are  not  likely  to  be  recognized  as 
red  wolves,  even  after  such  taking 
occurs  and  an  animal  is  in  hand. 

Special  Rule  Changes  for  Alligator 
River 

The  proposed  rule  for  Alligator  River 
provided  for  any  person  to  t^e  red 
wolves  incidental  to  lawful  recreational 
activities  (51  FR  26564).  Objections  to 
this  provision  from  the  Defenders  of 
Wildlife,  the  National  Audubon  Society, 
the  Humane  Society  of  the  United 
States,  and  the  National  Wildlife 
Federation,  based  on  lack  of  necessity 


and  risk  of  misinterpretation,  resulted  in 
its  deletion  fi-om  the  final  rule.  Instead, 
the  enforcement  policy  of  the  Service 
was  clarified  in  the  preamble  to  the  final 
rule  to  the  effect  that  there  would  be  no 
penalty  for  taking  incidental  to 
otherwise  lawful  activity  that  was 
unavoidable,  unintentional,  and  did  not 
result  from  negligent  conduct  lacking 
reasonable  due  care,  provided  the  taking 
was  immediately  reported  to  the  refuge 
manager.  Experience  at  Alligator  River 
did  detect  a  need  for  this  provision  and 
did  not  detect  any  misinterpretation  of 
the  policy.  Several  red  wolves  were 
killed  by  vehicles;  one  wolf  was  killed 
in  a  trapping  incident;  and  one  was  shot 
close  to  a  private  residence.  The  vehicle 
deaths  were  interpreted  as  incidental  to 
lawful  activity,  which  required  little 
investigation.  The  trapping  and  shooting 
incidents  were  investigated  and 
settlements  were  reached.  In  addition, 
the  incidental  take  provision  originally 
proposed  and  then  deleted  at  Alligator 
River  was  included  in  the  final  rule  for 
the  Park.  No  taking  of  red  wolves  has 
occurred  despite  several  instances  of 
wolves  visiting  and  having  been  seen  on 
private  lands.  Therefore,  this  is 
additional  evidence  that  the  provision  is 
not  being  misinterpreted  by  private 
individuals  in  order  to  take  red  wolves 
indiscriminately.  As  now  implemented 
on  Alligator  River,  incidental  taking 
provisions  are  a  Service  law 
enforcement  policy  that  is  subject  to 
change  or  misinterpretation  with 
changes  in  personnel.  Therefore,  the 
Service  proposes  to  apply  the  incidental 
take  provisions  now  implemented  in  the 
Park  to  the  Alligator  River  population  as 
well. 

Experiences  at  Alligator  River 
indicate  that  a  need  exists  for 
application  of  the  private  livestock 
owner  harassment  and  take  provisions 
to  this  population  as  well.  Two 
depredation  incidents  were  encountered 
where  the  provisions  could  have  been 
utilized  and  may  have  altered  the  final 
outcome  in  a  positive  manner  with 
regard  to  reducing  depredation  and 
increasing  public  support.  As  these 
provisions  have  worked  well  in  five 
incidents  in  the  Park  population,  with 
no  difficulties  encountered  in  their 
interpretation  or  application,  this 
proposed  rule  will  extend  these 
provisions  to  the  Alligator  River 
population. 

Additionally,  based  on  experience 
gained  to  date,  it  now  appears  that  there 
is  some  possibility  that  introduced 
wolves  may  wander  into  Martin  and 
Bertie  Counties,  North  Carolina,  which 
are  in  close  proximity  to  the  Alligator 
River  project  area.  In  order  to  assure  that 
in  such  an  eventuality  the  wolves  would 
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be  completely  covered  under  the  special 
rule  provisions,  the  Service  proposes  to 
add  Martin  and  Bertie  Counties.  North 
Carolina,  to  the  experimental 
population  area. 

Public  Comments  Solicited 

The  Service  intends  that  any  rule 
finally  adopted  be  as  effective  as 
possible.  Therefore,  comments  or 
recommendations  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
solicited  (see  "ADDRESSES"  section) 
from  the  pubUc.  concerned  government 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party. 
Comments  should  be  as  specific  as 
possible. 

A  decision  on  this  proposed  action 
will  take  into  consideration  any 
comments  or  additional  information 
received  by  the  Service.  Such 
communications  may  lead  to  a  final  rule 
that  differs  fit)m  this  proposal. 

National  Environmental  Policy  Act 

Environmental  assessments  were 
prepared  under  the  authority  of  the 
National  Environmental  PoUcy  Act  of 
1969  and  are  available  for  inspection  by 
the  public  at  the  Service's  Asheville 
Field  Office  (see  "Addresses"  section). 
These  assessments  formed  the  basis  for 
a  decision  that  these  actions  are  not 
major  Federal  actions  that  would 
significantly  affect  the  quahty  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (implemented 
at  40  CFR  parts  1500-1508).  These 
minor  rule  changes  do  not  require 
revision  of  the  environmental 
assessments. 

Executive  Order  12866.  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  this  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  No  private  entities 
will  be  affected  by  this  action.  The  rule 
as  proposed  does  not  contain  any 
information  collection  or  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  This  rule  has  been  reviewed 
under  Executive  Order  12866. 

Author 

The  principal  author  of  this  proposal 
is  V.  Gary  Henry  (see  "ADDnESSES" 

section). 


List  of  Subject  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regidation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  for  part  17  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544. 16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.84  by  revising 
paragraphs  {c)(4)  and  (c)(9)(i)  as  follows: 

§17.84    Special  rulM—vart«bratM. 

*        •        •        •        • 

(o)  •  •  • 

(4)(i)  Any  person  may  take  red  wolves 
found  in  the  areas  defined  in  paragraphs 
(c)(9)  (i)  and  (ii)  of  this  section.  Provided 
that  such  taking  is  incidental  to  lawful 
activities  or  in  defense  of  that  person's 
ov.Ti  life  or  the  Uves  of  others,  and  that 
such  taking  is  reported  immediately  to 
the  refuge  manager  (for  the  red  wolf 
population  defined  in  paragraph 
(c)(9)(i))  or  the  Park  superintendent  (for 
the  red  wolf  population  defined  in 
paragraph  (c){9)(ii)).  The  term 
"incidental"  is  defined  as  unavoidable, 
unintentional,  and  not  resulting  from 
neghgent  conduct  lacking  reasonable 
due  care. 

(ii)  Any  Uvestock  owner  may  harass 
red  wolves  found  in  the  areas  defined  in 
paragraphs  (c)(9)  (i)  and  (ii)  of  this 
section  when  the  wolves  are  actually 
pursuing  or  killing  Uvestock  on  private 
properties.  Provided  that  all  such 
harassment  is  by  methods  that  are  not 
lethal  or  physically  injurious  to  the  red 
wolf  and  is  reported  immediately  to  the 
refuge  manager  (for  the  red  wolf 
population  defined  in  paragraph 
(c){9){i))  or  the  Park  superintendent  (for 
the  red  wolf  population  defined  in 
paran-aph  (c)(9)(ii)). 

(iii)  Any  livestock  owner  may  take  red 
wolves  found  in  the  areas  defined  in 
paragraphs  (c)(9)  (i)  and  (ii)  of  this 
section  to  protect  livestock  actually 
pursued  or  being  killed  on  private 
properties  after  efforts  to  capture 
depredating  red  wolves  by  project 
personnel  have  proven  unsuccessful. 
Provided  that  the  Service  project  leader 
or  biologist  has  approved  such  actions 


in  writing  and  that  all  such  taking  shall 
be  immediately  reported  to  the  refuge 
manager  (for  the  red  wolf  population 
defined  in  paragraph  (c)(9)(i))  or  the 
Park  superintendent  (for  the  red  wolf 
population  defined  in  paragraoh 
(c)(9)(ii)). 

(iv)  Any  person  may  harass  red 
wolves  found  in  the  areas  defined  in 
paragraphs  (c)(9)  (i)  and  (ii)  of  this 
section  that  are  within  100  yards  of  a 
private  residence,  Pro\ided  that  all  such 
harassment  is  by  methods  that  are  not 
lethal  or  physically  injurious  to  the  red 
wolf  and  is  immediately  reported  to  the 
refuge  manager  (for  the  red  wolf 
population  defined  in  paragraph 
(c)(9)(i))  or  the  Park  superintendent  (for 
the  red  wolf  population  defined  in 
paragraph  (c)(9)(ii)),  as  noted  in 
paragraph  (c)(6)  of  this  section. 

(v)  Any  person  may  take  red  wolves 
found  in  the  areas  defined  in  paragraphs 
(c)(9)  (i)  and  (ii)  of  this  section  that  are 
within  100  yards  of  a  private  residence 
to  protect  private  property,  including 
pets  and  Uvestock,  after  efforts  to 
capture  such  animals  by  project 
personnel  have  proven  unsuccessful. 
Provided  that  the  Service  project  leader 
or  biologist  has  approved  such  actions 
in  writing  and  all  such  taking  shall  be 
immediately  reported  to  the  refuge 
manager  (for  the  red  wolf  population 
defined  in  paragraph  2(c)(9)(i))  or  the 
Park  superintendent  (for  the  red  wolf 
population  defined  in  paragraph 
{c)(9)(ii)). 

(vi)  The  provisions  of  paragraphs 
(c)(4)  (i)  through  (v)  of  this  section  apply 
to  red  wolves  found  in  areas  outside  the 
areas  defined  in  paragraphs  (c)(9)  (i)  and 
(ii)  of  this  section,  with  the  exception 
that  taking  and  harassment  do  not  need 
to  be  reported  to  the  refuge  manager  or 
Park  superintendent  immediately. 

(9)(i)  The  Alligator  River 
reintroduction  site  is  within  the  historic 
range  of  the  species  in  North  Carolina, 
in  Dare,  Hyde,  Tyrrell,  and  Washington 
Counties;  because  of  their  proximity  and 
potential  conservation  value,  Beaufort, 
Martin,  and  Bertie  Counties  are  also 
included  in  the  experimental 
population  designation. 

Dated;  August  12, 1993. 
Richard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Senice 
[PR  Doc.  93-28789  Filed  11-23-93;  8:45  am] 
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examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Form*  Under  Review  by  Office  of 
Management  and  Budget 

November  19, 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information:  (1)  Agency 
proposing  the  information  collection;  (2) 
Title  of  the  information  collection;  (3) 
Form  number(s),  if  applicable;  (4)  How 
often  the  information  is  requested;  (5) 
Who  will  be  required  or  asked  to  report; 
(6)  An  estimate  of  the  nimiber  of 
responses;  (7)  An  estimate  of  the  total 
number  of  hours  needed  to  provide  the 
information;  (8)  Name  and  telephone 
number  of  the  agency  contact  person. 

Question  about  the  items  in  the  listing 
should  be  directed  to  the  agency  person 
named  at  the  end  of  each  entry.  Copies 
of  the  proposed  forms  and  supporting 
documents  may  be  obtained  from: 
Department  Clearance  Officer,  USDA 
OIRM,  room  404-W  Admin.  Bldg. , 
Washington,  DC  20250.  (202)  690-2118. 

Extension 

•  Agricultural  Marketing  Service 
Onions  Grown  in  Certain  Designated 

Counties  In  Idaho,  and  Malheur 
County,  Oregon,  Marketing  Order  No 
958 

Recordkeeping;  On  occasion;  Annually; 

Biennially 
Farms;  Businesses  or  other  for-profit; 

1,470  responses;  215  hours 
Bob  Mathews  (202)  690-0464 

•  Agricultural  Marketing  Service 
ApplicaUon  for  Plant  Variety  Protection 

Certificate  and  Objective  Description 

of  Variety 
SD-470  and  SD-470  series 
On  occasion 


Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations- 
779 

responses;  1,182  hours 

Kenneth  H.  Evans  (301)  504-5518 

New  CollectioD 

•  Food  and  Nutrition  Services 

WIC  Farmers'  Market  Nutrition  Program 
(FMNP)  Annual  Financial  Report  and 
the  WIC  Farmers'  Market  Nutrition 
Program  Recipient  Report 

FNS-683  and  FNS-203 

Annually  * 

State  or  local  governments;  11 

responses;  143  hours 
Debra  Utting  (703)  305-2730 
Larry  K.  Roberaon, 
Department  aearance  Officer. 
IFR  Doc.  93-28865  FUed  11-23-93;  8:45  am] 
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Farmers  Home  Administration 

Redelegatlon  of  Authority  Regarding 
Deiat  Settlement/Release  of  Liability 
Cases  In  Excess  of  $1,000,000 

AGENCY:  Farmers  Home  Administration 
USDA. 

ACTION:  Notice  of  redelegation  of 
authority. 


SUMMARY:  All  debt  settlement/release  of 
liability  cases  in  excess  of  $1,000,000 
(including  principal,  interest,  and  other 
charges)  must  be  submitted  to  the 
National  Office  for  approval  by  the 
Administrator.  The  Administrator 
hereby  gives  notice  of  redelegation  of 
authority  regarding  such  cases  to  the 
Director,  Large  Loan  Servicing  Group. 

EFFECTIVE  DATE:  October  1, 1993  through 
September  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
O'Leska,  Director,  Large  Loan  Servicing 
Group,  Farmers  Home  Administration, 
USDA,  room  2905,  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW,  Washington,  DC  20250. 
Telephone  (202)690-1299. 


SUPPLEMENTARY  INFORMATION: 
PROGRAMS  AFFECTED 

This  action  affects  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 
10.428    Economic  Emergency  Loans 

The  notice  of  the  relegation  of 
authority  regarding  debt  settlement/ 
release  of  liability  cases  reads  as 
follows: 

Pursuant  to  the  authority  delegated  to 
me  as  Administrator  of  the  Farmers 
Home  Administration,  I  hereby 
redelegate  to  the  Director,  Large  Loan 
Servicing  Group,  the  authority  to  review 
all  debt  settlement/release  of  liability 
cases  in  excess  of  $1,000,000  (including 
principal,  interest  and  other  charges) 
referred  to  the  National  Office  by  State 
Directors,  and  in  coimection  with  such 
review  and  at  your  discretion  and  in 
your  professional  judgment  to: 

(1)  Reject  such  requests  for  debt 
settlements  and  releases  of  liabihty 
without  further  review  by  this  office 
(subject  to  any  Right  of  Appeal  provided 
under  law);  or 

(2)  To  return  any  and  all  such 
requests  to  the  respective  State  Director 
in  the  event  you  determine  that 
additional  information  is  necessary  to 
support  such  a  request. 

This  authority  does  not  extend  to  debt 
settlement  of  Nonprogram  Loans, 
Economic  Opportunity  Loans  and  third 
party  converters.  In  addition,  this 
authority  does  not  contravene  the 
authority  delegated  to  State  Directors  to 
Approve/Reject  debt  settlements/ 
releases  of  liability  in  cases  of  less  than 
$1,000,000  as  contained  in 
§  1956.84(a)(l)(i)  of  FmHA  Instruction 
1956-B(available  in  any  FmHA  office). 

Nothing  contained  herein  shall  be 
construed  to  grant  delegated  authority  to 
approve  requests  for  debt  settlement/ 
release  of  liability  in  cases  in  excess  of 
$1,000,000. 

This  redelegation  of  authority  shall  be 
effective  through  September  30, 1994, 
unless  revoked,  extended  or  otherwise 
modified  in  writing  prior  to  such  date. 
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Dated:  November  IS.  1999 
Shuron  S.  l.ongino. 

Acting  Administrator,  Farmers  Home 

Administration. 

IFR  Doc.  93-28866  PiImI  11-23-93:  8:45  ami 
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Forest  Service 

Hawell  Tropical  Forest  Recovery  Task 
Force 

AGENCY:  Forest  Service.  USDA. 
ACTJCN:  Notice  of  meeting. 

SUMMARY:  The  Hawaii  Tropical  Forest 
Recovery  Task  Force  will  meet  in  Hilo. 
Hawaii,  on  December  13. 1993.  8  ajn.  to 
4:30  p.m.,  for  a  field  trip  and  a  formal 
meeting  on  December  14, 1993,  from  8 
a.m.  to  4:30  p  m.  The  Task  Force  is 
composed  of  12  members,  including  the 
Administrator  of  the  Department  of 
Land  and  Natural  Resources,  State  of 
Hawaii,  and  11  others  appointed  by  the 
Governor  of  Hawaii  and  the  Secretaries 
of  Agricuhure  and  Interior.  During  these 
sessions,  task  force  members  will 
discuss  relevant  topics  and  review  the 
progress  of  six  working  groups  which 
are  drafting  recommendations  to  help 
steward — manage,  protect,  and  use—the 
tropical  forests  of  Hawaii.  Both  sessions 
are  open  to  the  public.  Persons  who 
wish  to  bring  tropical  forest  recovery 
matters  to  the  attention  of  the  Task 
Force  should  contact  the  Task  Force 
Coordinator  and  preferably  file  written 
statements  with  the  Task  Force  after  the 
meetings.  A  meeting  agenda  will  be 
available  oo  request. 

DATES:  The  field  trip  will  be  held 
December  13. 1993,  and  the  meeting 
will  be  held  December  14, 1993. 

ADDRESSES:  The  field  trip  will  depart 
from  and  return  to  the  Hilo  Hawaiian 
Hotel,  71  Banyan  Drive,  Hilo,  Hawaii 
96720  The  meeting  will  be  held  at  the 
Hilo  Hawaiian  Hotel.  If  you  have  an 
interest  in  attending  either  the  field  trip 
or  the  meeting,  please  confirm  your 
atten. lance  with  Jan  Lerum  by  December 
6, 1993.  Send  written  comments  to  Jan 
Lerum,  Coordinator,  Hawaii  Tropical 
Forest  Recovery  Task  Force,  Forest 
Service.  USDA.  1151  Punchbowl  Street, 
room  323,  Honolulu.  HI  96613.  FAX 
(808) 528-05576. 

FOR  FURTHER  INFOHMAUON  CONTACT: 
Jan  Lerum,  Coordinator,  Hawaii 
Tropical  Forest  Recovery  Task  Force, 
Forest  Service,  USDA,  (806)  541-2628. 


Dated:  November  18, 1993. 
MkhaalT.Raina. 

Acting  Deputy  Chief,  State  and  Private 
Forestry. 

IFR  Doc.  93-28824  Filed  ll-23-a3:  8:45  am} 
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COMMtSaON  ON  CIVn.  RIQNTS 

Agenda  and  Nottca  of  PubUc  Moating 
of  the  Callfomla  Advisory  CommMaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
CaUfomia  Advisory  Committee  to  the 
Commission  will  convene  at  9  a.m.  and 
adjourn  at  2  p.m.  on  Saturday, 
December  11. 1993.  at  the  Westin  Hotel. 
686  Anton  Boulevard,  Costa  Mesa, 
California  92636.  The  purpose  of  the 
meeting  is  to  discuss  administration  of 
justice  issues  in  Orange  Coimty. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael  Carney, 
or  Philip  Montez,  Director  of  the 
Western  Regional  Office,  213-894-3437 
(TDD  213-894-0508).  Hearing-Impaired 
persons  who  will  attmid  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  17. 
1993. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 

IFR  Doc.  93-28774  Filed  11-23-93;  8:45  an4 

BIUJNG  COOC  •338>«t-» 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budgcf 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southwest  Region  Logbook 
Family  of  Forms. 

Agency  Form  Number  None  for  the 
new  requirement. 

C^klB  Approval  Number:  0648-0214. 

Type  0]  Request:  Revision  of  a 
currently  approved  collection. 


Burde  \:  2,735  hours  —  aa  increase  of 
141  hours  for  the  new  requirement. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  2  minutes 
for  notification  requirement,  1  hour  for 
making  arrangements  for  observers,  and 
8  hours  for  claims. 

Neeck  and  Uses:  The  Fishery 
Management  Plan  for  Pelagic  Fisheries 
governs  the  tongline  fishery  based  in 
Hawaii.  It  has  been  determiced  that  this 
fishery  takes  species  of  sea  turtles  that 
are  listed  as  threatened  and  endangered 
under  the  Endangered  Species  Act.  A 
mandatory  observer  program  is  being 
established  so  that  statistically  valid 
information  can  be  gathered  on  the 
amount  of  take.  These  data  are 
necessary  to  determine  the  impact  of 
takes  on  the  species  and  for  the 
development  of  measures  to  reduce  or 
prevent  the  take  in  the  future. 

Affected  Public:  Individuals, 
businesses  or  other  Ibi^profit 
organizations,  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Don  Arbudtle. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
catting  or  writing  Edward  Michals,  DOC 
Form  Clearance  Officer,  (202)  482-3271. 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

Written  conunents  aod 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  IX:  20503. 

Dated:  November  17, 1993. 
Edward  Mkkals, 

Departmental  Forms  Cleanmce  Officer.  Office 
of  Management  and  Orgonimtion. 
IFR  Doc.  93-28808  Piled  11-23-93;  8:45  am) 
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1994  DPRB  Memtership 

The  Department  amends  the  DPRB 
mambership  published  in  58  FR  60841 
with  the  addition  of  Carolyn  P.  Acree, 
Doputy  Director  for  Human  Resources 
Kfanagement  (C). 

Dated.  November  18, 1993. 
Marcia  P.  Kirksey, 

Executive  Secretary,  DepartEientaJ 
Ferfonnance  Review  Beard.  Departmenl  of 
Commerce. 

IFR  Doc.  93-28894  Filed  11-23-93;  8:-«  am) 
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Bureau  of  Export  Admlnlatratlon 

[Docket  No*.  2109-01  and  2109-02] 

Ooron  Rotier  Individually  artd  Doing 
Buaineaa  aa  Ram  Robotica  Ltd.  Alao 
Known  aa  Ram  Robotic  Automation 
Manufacturing  Syatema  Ltd. 
Raapondanta;  Final  Daclalon  and 
Order 

Respondent  Doron  Rotier. 
individually  and  doing  business  as  Ram 
Robotics  Ltd.,  also  known  as  Ram 
Automation  Manufacturing  Systems 
Ltd..  is  charged  with  one  count  of 
violating  section  787.2  and  one  count  of 
violating  §  787.4(a)  of  the  Export 
Administration  Regulations  {currently 
codified  at  15  CFR  768-799  (1993))  in 
connection  with  the  attempted  export  of 
a  Digital  Equipment  Corporation  VAX 
8600  computer  system  from  the  United 
States  to  Hong  Kong  without  the 
vahdated  export  license  required  by 
§  772.1(b)  of  the  Regulations.  On 
October  18. 1993,  the  Administrative 
Law  Judge  (ALJ)  issued  his 
recommended  Decision  and  Order,  a 
copy  of  which  is  attached  hereto  and 
made  a  p6u1  hereof. 

Having  examined  the  record, 
including  the  submissions  by  the 
Respondent  and  by  the  United  States 
Department  of  Commerce,  and  based  on 
the  facts  of  this  case,  I  hereby  affirm  the 
Decision  and  order  of  the  ALJ  in  all 
respects  except  Paragraph  11  (suspension 
of  denial  period)  shall  be  modified  by 
striking  the  phrase  "and  shall  be 
remitted  at  the  end  of  such  five  year 
period  without  further  action"  and 
inserting  in  its  stead  the  phrase  "and 
shall  thereafter  be  waived". 

This  Order  constitutes  the  final 
Agency  action  in  this  matter. 

Dated:  Noveml)er  17, 1993. 
B«n*y  E.  Cuter, 

Actjtig  Under  Secretary  for  Export 
Administration. 

Decision  and  Order 

Appearance  for  Respondent:  Mr.  Doron 
Rotier,  appearing  pro  se 
individually  and  doing  business  as 
Ram  Robotics  Ltd.,  also  known  as 
Ram  Robotic  Automation, 
Manufacturing  Systems  Ltd.,  c/o 
Trading.  Marketing  and  Financing 
KT.M.F.).  Jan  Toorpopplein  1.  2391 
GC,  Hazerswoude,  The  Netherlands. 

Appearance  for  Agency:  Thomas  C. 
Barbour,  Esq.,  Office  of  Chief 
Counsel  for  Export  Administration. 
p.S.  Department  of  Commerce, 
room  H-3839, 14th  &  Constitution 
Avenue,  NW..  Washington,  DC 
20230. 


Preliminary  Statement 

On  May  21. 1992.  the  Office  of  Export 
Enforcement.  Bureau  of  Export 
Administration.  United  States 
Department  of  Commerce  (the 
Department  or  Agency),  issued  a 
charging  letter  against  Doron  Rotier. 
Individually  and  doing  business  as  Ram 
Robotics  Ltd.,  also  known  as  Ram 
Automation  Manufacturing  Systems 
Ltd.  (herein  collectively  referred  to  as 
the  Respondent  or  Rotier),  under  the 
authority  of  the  Export  Administration 
Act  of  1979.  as  amended  (50  U.S.C.A. 
app.  Sections  2401-2420  [Pub.  L.  103- 
10,  March  27,  1993])  (the  Act),  and  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799(19921)  (the  Regulations).  The 
charging  letter  alleges  that: 

On  about  June  6,  1987, >  Rotier 
caused/facilitated  the  attempted  expojl 
of  a  Digital  Equipment  Corporation 
(DEC)  VAX  8600  computer  system  from 
the  United  States  to  Hong  Kong  without 
the  validated  export  license  Rotier 
knew,  or  should  have  known,  was 
required  by  §  772.1(b)  of  the 
Regulations.  In  attempting  by  this 
conduct  to  bring  about  a  violation  of  the 
Act  and  Regulations,  Rotier  violated 
§  787.2  of  the  Regulations.  By  engaging 
in  the  aforesaid  conduct  while  knowing 
that  to  do  so  was  violative  of  the  Act 
and  Regulations.  Rotier  also  violated 
§  787.4(a)  of  the  Regulations. 

The  Respondent  filed  a  timely  answer 
to  the  charging  letter  2  denying  violation 
of  the  Act  and  Regulations,  but  did  not 
request  a  hearing.  After  the  parties  filed 
arguments  and  evidentiary  testimony  in 
accordance  with  a  schedule  issued  April 
26, 1993,  the  record  closed  for  decision 
on  August  27.  1993. 

Facts 

1.  Agency  Counsel's  Evidence 

The  Department's  evidence  shows 
that  in  early  1987,  Rotier,  based  in  The 
Netherlands,  negotiated  with 
Multitronics,  Inc..  an  United  States 
company  in  West  Bridgewater, 
Massachusetts,  for  the  purchase  by 
Rotier  of  a  DEC  VAX  8600  computer 
system  for  Emulax  AG,  a  Swiss 
concern. 3  At  the  time,  that  computer 
system  was  classified  under  Export 


'  All  dates  hereinafter  are  within  1987  unless 
otherwise  stated. 

2  On  December  10. 1992.  Agency  Counsel 
received  a  letter  from  the  Respondent  answering  the 
charging  letter  ar.d.  because  the  Respondent  also 
had  not  filed  his  answer  with  this  office,  on 
December  11  Agency  Counsel  forwarded  a  copy  of 
same  to  me. 

'MulUtronics-  May  5,  1987,  packing  slip  showed 
that  the  relevant  equipment,  includmg  components, 
had  been  sold  to  "Doron,  Emulax  AG,  c/o  Ram  Ltd 
*   *   •  Ramat  Hasharom,  Israel." 


Control  Commodity  Number  (ECCN) 
1565a.  requiring  that,  for  its  export  to 
any  country  but  Canada,  a  validated 
export  license  be  issued  by  the 
Department. 

In  correspondence  attending  these 
negotiations,  Multitronics  advised 
Rotier  that  a  validated  license  was 
required  for  the  export  of  this  computer 
from  the  United  States.  Accordingly,  in 
March  10  correspondence  to  Rotier  in 
The  Netherlands,  Jeffrey  S.  Chase  of 
Muhitronics  advised  that: 

In  regard  to  the  export  license  you  will 
need  for  the  equipment  we  are  negotiating 
on.  there  are  two  ways  for  you  to  procure  the 
license.  You  can  work  with  Cambridge  Infl 
•  *  *  Maidenhead.  Berks,  United  Kingdom 
(fax  and  telex  numbers).  They  can  provide 
you  with  an  export  license  for  2.5-3%  of  the 
total  sale,  and  they  can  provide  it  within  48 
hours.  The  alternative  is  that  we  can  provide 
you  with  the  export  license  for  only  1%  of 
the  total  sale  within  2  weeks— 30  days. 
Please  let  us  know  how  you  would  like  to 
proceed. 

In  March  17  correspondence  to 
Gabriel  (Gabi  or  Gabby)  Jaish.  director  of 
GCS.  a  Netherlands  company,*  urging 
him  to  immediately  complete  certain 
financial  arrangements  in  order  to 
facilitate  purchase  of  the  equipment. 
Chase  inquired  as  to  the  status  of  his 
export  license. 

In  a  date-illegible  telex  to  Rotier 
excepting  to  certain  transaction  terms, 
Frank  T.  Gangi,  president  of 
Multitronics.  agreed  that  Rotier  could 
do  whatever  he  wanted  with  the 
equipment  so  long,  inter  alia,  as  he 
agreed  to  comply  with  all  applicable 
U.S.  export  laws  and  to  hold 
Multitronics  harmless  for  any  actions 
resulting  from  his  having  exclusive 
power  over  the  shipment  (Gov't  exh.  5). 
In  a  late  April  reply  to  Gangi,  Rotier 
promised  that  the  "system  will  be 
shipped  out  of  USA  with  valid  export- 
license  to  our  client." 

By  May  12  correspondence  to  The 
Bank  of  Boston's  Letter  of  Credit 
Department,  Jonathan  Usha.  vice- 
president.  T.F.S.  International  Shipping 
Inc.  (TFS).  Jamaica,  New  York,  in  effect, 
confirmed  that  the  DEC  VAX  computer 
system  and  invoice-listed  components 
had  been  received  from  Multitronics  in 
four  wooden  cases  and  were  being 

•As  described  by  Roller.  GCS.  through  Jaish.  was 
to  provide  the  Respondent  with  the  customer  and 
financing  for  the  transaction  and  pay  Roller's 
commission  to  him  through  his  designee.  Emulax 
The  customer  idenufied  by  GCS  was  Jetpower 
Industrial  Ltd  (Jetpower).  Kowloon,  Hong  Kong  As 
reflected  in  Multitronics'  correspondence  with 
Rotier  concerning  the  relevant  UansacUon  (Gov't 
exhs.  3  and  4).  that  company,  in  negotiating  with 
Rotier.  considered  Jaish  to  be  Roller's  agent,  an 
asserted  relationship  that  Rotier  never  denied  in  his 
communications  with  Multitronics. 
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stared  for  TFS  ^  «  ositain  warehouse 
also  in  lamska.  Uaha.  in  conchisian, 
notified  the  bsnk  that  "All  instructiotts 
regarding  further  handling  will  be  soMy 
given  by  Mr.  Doron  Rothler  (sic)."  This 
notification  apparently  was  given  in 
order  to  conform  to  The  Banji  ol 
Boston's  letter  of  credit  covering  this 
transaction  where,  at  hem  4,  credit  was 
made  contingent,  inter  alia,  upon 
receipt  of  a  letter  confirming  that  the 
goods  had  been  stored  by  TFS  "under 
the  name  of  Emulax  as  and  all 
instructions  re  further  handling  will  be 
solely  given  by  Mr.  Doron  RotUer." 
Rotler's  designee,  Emulax.  was 
identified  on  the  letter  of  credit  as 
applicant. 

Jetpower.s  by  John  Chan,  manager, 
enclosed  with  a  May  14  letter  to  Usha 
a  document  there-identified  as  "hnport 
License  #17604  of  7  May  1987."  which 
was  being  sent  to  Usha  at  the  request  of 
"Mr.  J.  Gabi  of  General  Commercial 
Services  in  Belgium."^  This  import 
license,  issued  to  Jetpower  by  the  Hong 
Kong  government,  covered  the  import 
into  Hong  Kong  of  a  DEC  computer, 
Model:  VAX  8600. 

In  a  May  15  cable  to  Multltronics 
president  Gangi,  Rotler  advised  that  the 
"equipment  will  be  exported  from  USA 
imder  export  hcense  No:  17604  issued 
May  7  87  (emphasis  supplied). " 
Although  Rotler  In  that  cable  stated  an 
intent  to  export  the  computer  system 
from  the  United  States  under  the  Import 
certificate  issued  by  the  Hong  Kong 
authorities,  alluding  to  that  docimient's 
number  and  issuance  date,  as  indicated 
by  Agency  Coimsel,  the  Hong  Kong 
import  hcense  was  not  the  equivalent  of 
a  validated  e?q>ort  hcense  issued  by  the 
Department  oi  Commerce. 

On  about  May  28.  TFS  arranged  for 
the  computer  system  to  be  loaded  faito 
a  container  and  moved  to  a  pier  in 
Newark,  New  Jersey,  for  eventual 
loading  onto  an  outboxmd  carrier.  The 
U.S.  Customs  Service  (Customs)  seized 
the  computer  system  on  Jtme  9  before  it 
could  be  shipped  because  c^  Emulax* 
failure  in  advance  of  attempted  export 
to  obtain  the  required  Department  of 
Commerce  validated  license.  On 
October  21,  Emulax  deposited 
$17,750.00  with  Customs  to  obtain  eaiiy 
release  of  the  forfeited  computer  system. 
About  one  year  later.  Customs,  on 
November  3, 1988.  agreed  to  deduct  the 
sum  of  $1,750.00  from  that  deposit  as 
penalty,  to  clear  remittaiK:a  of  the 
deposit  balance  to  Emulax' 


•I  find,  eoatteim  wHb  othar  Mch  i 

conuinad  ia  tk«  iwxri.  Ikat  tfa*  ■wiHrw  el "}.  GdM 

May  14  letter  alludad  to  G^W  Miak  ol  OCS,  Ite 
N«tb«rUDd*. 


representatives  and  to  release  the 
computet  system  to  Emulax. 

More  spedflc  details  concaming  this 
transaction  were  provided  by  Usha  in  an 
April  18, 1988.  interview  with  agents  of 
the  Department's  Office  oi  Export 
Enforcement  (OEE).  Usha.  described 
himself  as  an  Israeli  citizen/permanent 
resident  alien  of  the  United  States,  and 
TFS  as  an  international  forwarding 
company  deahng  in  sea,  land  and  air 
transport,  which  also  warehouses  goods 
prior  to  ahifunent.  Sixty-five  percent  of 
TFS'  freight  forwarding  was  to  Israel 
where,  in  Tel  Aviv,  TFS  coordinated  its 
freight  forwarding  operations  with  its 
agent  company,  Tavel.  Usha's  wife, 
Terri,  who  signed  some  of  the 
documents  connected  with  forwarding 
the  relevant  DEC  VAX  computer  system 
for  export,  also  is  with  TFS  as  general 
operations/office  manager.  Usha 
admitted  to  an  understanding  of  export 
hcenses  to  the  extent  that  he  knew  that 
sophisticated  computer  equipment 
normally  required  an  export  license 
before  it  could  be  shipped  frt)m  the 
United  States.  While  TFS  did  not  apply 
for  export  Ucenses,  if  Usha  beUeved  that 
one  was  necessary,  he  would  call  the 
matter  to  the  U.S.  supplier's  attention. 

Usha  informed  OEE  that  he  originally 
had  been  contacted  by  Rotler 
concerning  the  Multitronics  shipment  in 
early  1987,  having  been  introduced  to 
Rotler  by  Tavel,  TFS'  laraeU  agent 
Rotler  advised  that  his  (Israeli) 
company.  Ram  Robotics  Ltd..  was 
buying  a  computer  from  Multitnmics.  in 
the  U.S.,  on  a  local  basis.  As  initiaUy 
agreed.  TFS  was  to  warehouse  the 
computer  and  also  arrange  for  the 
freignt  forwarding  and  issuance.  As 
Usha  understood  the  transaction.  Ram 
Robotics,  because  of  Israeli  currency 
laws,  actually  was  purchasing  the 
computer  through  Emulax,  in 
Switzerland,  to  be  shipped  to  Jetpower 
in  Hong  Kong.  However,  as  other  parties 
became  involved,  a  question  arose  as  to 
who  would  obtain  the  export  license  for 
the  computer  system.  Since  Multitronics 
considered  the  sale  to  be  local,  it  had 
made  no  effort  to  obtain  such  a  license. 
Usha  also  exchanged  communications 
with  Jaish.  An  Englishman,  Brendan 
Gammons,  too,  became  involved, 
somehow  linked  to  the  fact  that 
Jetpower  had  an  office  in  England.  Usha 
became  more  confused  when  he  learned 
that  Jetpower,  through  its  Engfish 
connection,  had  requested  that 
International  Bonded  Courien,  Inc 
(IBC),  Jamaica,  New  York,  handle  the 
frei^t  forwarding.  From  then  on,  TFS's 
role  was  to  accept,  insure  and  store  the 
equipment  for  RotJar  and  to  cotmlinate 
with  IBC  on  the  shipping. 


On  Mey  13.  TFS  lecaived  the 
equipment  from  Miiltitronics.  IBC 
arranged  through  Cargo  Point  Ltd..  New 
York,  New  York,  to  have  the  computer 
equipment  placed  in  a  20  foot  container 
and,  on  May  28,  taken  to  the  Maher 
Terminal,  Newark,  New  Jersey,  Intended 
for  later  loading  mto  the  Ming  Oceen  V 
39  W,  with  ultimate  discharge  at  Haniel 
Transport,  Kowloon,  Hong  Kong.  Usha 
explained  that  he  had  operated  in  belief 
that  EEC  and  its  English  connection 
would  be  responsible  for  obtaining  the 
U.S.  e^raort  license.  Also.  Rotler  had 
advised  him  that  an  export  license  was 
in  place.  After  the  shipment  was  sent  to 
the  Maher  Terminal,  Usha  received  fitim 
J.  Gabi  (Jaish)  a  copy  of  the  Hong  Kong 
import  license.  Usna  then  advised 
Rotler,  that  that  document  was  not  the 
necessary  U.S.  export  License.  However, 
as  noted,  Usha  by  then  no  longer  had 
possession  of  the  equipment. 

Usha  informed  OEE  that  he  had 
received  his  instructions  and 
commission  from  Rotler  but  that  he 
never  before  had  dealt  with  Gabi, 
Gammons,  IBC,  Cargo  Point  or  Jetpower. 
To  his  knowledge,  Jetpower  was  the 
ultimate  consignee  for  the  shipment. 

2.  The  Respondent's  Evidence 

In  his  July  12, 1993,  Submission  on 
the  Record,  Rotler  denied  having 
violated  the  Act  and  Regulations  and 
argued  that  others  than  himself  had 
assumed  the  obligation  of  obtaining  the 
necessary  license  for  the  shipment. 

Rotler  related  that  in  January  1987,  he 
had  met  by  chance  with  Jaish  in  Israel. 
Through  his  Netherlands  comp>any, 
GCS,  Jaish  financed  commodity 
transactions.  During  their  meeting.  Jaish 
told  Rotler  that  he  had  a  cUent  who 
wanted  to  purchase  a  second-hand  DEC 
VAX  8600  computer  system.  Having 
acquired  familiarity  with  that  system 
through  his  work,  Rotler  immediately 
thought  that  it  might  be  available  at  less 
cost  in  the  U.S.  than  in  Europe,  h  was 
agreed  that  if  Rotler  located  such  a 
system  in  the  U.S.  "at  a  good  price,"  he 
would  receive  a  commission.  Rotler 
denied  having  had  any  responsihihty  for 
exporting  tina  computer  system  out  of 
the  U.S.  and  had  been  "guaranteed"  that 
the  customer,  Jetpower,  and  that  the 
company's  shipping  agents-4BC  New 
York.  New  Ynk.  and  Portcare  Freight 
Stfvices  Ltd.  Portcare,  Slough. 
England — would  undertake  all  export 
responsibitities,  including  acquisition  of 
the  U.S.  asqxvt  license.  Rotler  asserts 
that  he  did  not  learn  until  mid-May  that 
Jetpower  was  to  be  GCS'  customer  for 
thecompoter. 

Rotler  described  Multitronics  as  a 
Boston-based  dealer  in  second-hand 
computen  which,  through  its  president. 


Federal  Register  /  Vol.  58.  No.  225  /  Wednesday.  November  24.  1993  /  Notices 


62097 


Frank  T.  Gangi,  and  its  other  principal, 
Jeffrey  Chase,  had  quoted  the  best  price 
on  the  relevant  equipment.  Accorthngly, 
Roller,  via  Emulax,  purchased  the  DEC 
VAX  8600  system  from  Multitronics  for 
5355,000.00  (U.S.)  for  the  purpose  of 
selling  it  to  GCS's  customer  in  return  for 
a  commission  from  GCS.  An  additional 
component  to  the  system  was  to  be 
shipped  later  at  an  additional  cost  to 
Emulax  of  $1,500.00.  Emulax'  total  cost, 
therefore,  would  be  $370,000.00  which 
it  paid  by  a  letter  of  credit  applied  for 
by  Emulax  and  financed  by  GCS.' 

The  Respondent  identified  certain 
companies  that  participated  in  the 
transaction  as  follows: 

Emulax  AG  was  a  Swiss  corporation 
that  Rotler  used  solely  to  acquire  and 
then  immediately  sell  the  DEC  VAX 
8600  computer  s>'stem.  As  noted. 
Emulax  applied  for  the  financing  letter 
of  credit,  brought  in  TFS  as  its 
forwanding/warehousing  agent,*  and 
Rotler's  commission  for  his  role  in  this 
transaction  was  to  be  paid  to  him 
through  Emulax.* 

Protcare  is  a  British-based  company 
which,  through  its  principal,  Brendan  J. 
Gammons,  acted  as  Jetpower's  shipping 
and  forwarding  agent.  IBC.  as  Portcare's 
New  York  agent  or  affiUate,  took 
possession  of  the  computer  system  from 
Rotler's  agent.  TFS.  on  May  28  and 
delivered  it  to  the  Maher  Terminal. 
Newark.  New  Jersey.  From  the 
foregoing,  I  find  that  Portcare  was  the 
Jetpower  "English  coimection" 
referenced  above  by  Usha  during  his 
OEE  interview. 

Summarizing.  Rotler's  description  of 
the  transaction,  Multitronics.  which  he 
selected  as  vendor,  was  to  have  sold  the 
computer  system  to  GCS'  client. 
Jetpower,  as  end-user.  GCS/Jaish 
procured  the  buyer  (Jetpower),  provided 
financing  to  Emulax  to  enable  it  to 
obtain  the  letter  of  credit  used  to  pay 
Multitronics,  and  was  to  remit  Rotler's 
commission  to  Emulax.  Rotler's  asserted 


'  According  to  Rotler,  the  deal  for  the  first  such 
computet  tystem  he  had  located  ended  because  of 
diffaraoces  between  Gangi  and  Jaish  concerning 
salei  tarms.  However,  after  Rotler  received  a  call 
from  Chase  in  April  offering  anothar  system  at  even 
a  better  price,  he  so  notified  GCS  and.'fi^m  that 
point,  the  transaction  went  forward. 

•Roller's  assertion  that  he  originally  had  not 
intended  that  TFS.  his  freight  forwarding  agency, 
also  ship  the  computer  system  abroad  conflicts  with 
Ushas  account  to  the  OEE  agents.  According  to 
Usha,  TFS.  until  replaced  by  IBC  and  the  English 
connectioa,  was  to  have  served  as  freight  forwarder. 

•  While  the  record  is  not  clear  as  to  whether 
Rotler  had  an  ownership  Interest  in  Emulax.  it  does 
show  in  the  varied  ways  indicated  herein  that 
Emulax  acted  in  connection  with  the  relevant 
transaction  only  on  Roller's  behalf  as  his  designee 
and  that  there  were  no  material  distinctions 
between  Roller's  role  and  stake  in  this  venture  and 
those  of  Emulax.  Accordingly.  I  refer  to  Rotler  and 
Emulax  interchangeable  in  this  Decision. 


role  merely  had  been  to  assist  these 
parties  in  return  for  a  commission. 
Accordingly,  on  May  12,  Multitronics, 
having  received  the  letter  of  credit, 
forwarded  the  equipment  to  TFS  which 
caused  it  to  be  stored  in  a  neaAy 
warehouse  and  which  arranged  for 
insurance.  On  May  28,  IBC  took 
possession  of  the  equipment  from  TFS 
and  had  it  moved  to  the  Maher  Terminal 
for  later  loading  onto  a  vessel.  There,  on 
June  9,  the  computer  system  was  seized 
by  Customs.  10 

In  support  of  his  contention  that  it 
was  the  acknowledged  responsibility  of 
Jetpower  and  its  shipping  agents, 
Portcare  and  IBC.  farther  than  his  own. 
to  obtain  the  required  export  hcense, 
Rotler  submitted  several  items  of 
correspondence.  Chronologically,  these 
•include  a  May  22  telex  from  Rotler  to 
Usha  of  TFS;  a  May  27  telex  from 
Portcare's  Gammons  to  Jaish;  a  June  1 
letter  from  Terri  Usha  to  Gary  Woglom. 
a  principal  of  IBC;  a  July  6  letter  from 
Gammons  to  Customs;  and  a  December 
19  fax  from  Portcare  to  TFS. 

In  the  May  22  correspondence,  Rotler 
began  by  informing  Usha  that  the  user 
was  insisting  that  the  shipment  be  made 
through  his  agents  who  "will  take  care 
to  provide  an  export  license  based  on 
the  import  license  issued  in  hong  kong 
(sic).  I  understand  •  •  •  that  they  have 
contacted  you  already,  pis  supply  them 
the  import  license  and  don't  supply  any 
other  documents  without  my 
confirmation."  Later  in  that  telex.  Rotler 
advised  that  "(M)ultitronics  are  not 
involved  in  shipment  and  it  is  buyer 
responsibility  to  provide  export  license 
as  explained." 

Gammons  for  Portcare.  in  the  May  27 
telex,  notified  Jaish  that  he  required 
$1,500.00  (U.S.)  "for  export  license  to 
Hong  Kong." 

On  June  1.  Terri  Usha.  for  TFS.  wrote 
to  IBC's  Woglom.  in  effect,  that  the 
charge  of  $632.00  was  for  the  export 
hcense  being  prepared  by  his  office  in 
England,  which  diarge  was  to  be  paid 
by  the  buyer. 

In  Gammons'  July  6  correspondence 
to  Customs  petitioning  for  reUef  from 
forfeiture  of  the  previously-seized 
computer  system,  he  noted  in  mitigation 
that  when  he  earUer  had  been  asked  to 
arrange  to  ship  the  computer  system  to 
Hong  Kong,  he  contacted  Cambridge 
International  Trading  (Cambridge) "  in 

"Rotlat.  in  his  Submission  for  the  Record,  did 
not  refer  to  the  fact  that  Customs,  after  seizing  the 
equipment,  released  it  to  Rodar's  designee,  Emulax. 
or  did  he  allude  to  that  company's  role  in  bringing 
about  remittance  of  the  computer  system. 

11  Camtedge  was  referenced  above  in  the  March 
10  correspondence  to  Roller  from  Chase  of 
MulUtronics.  There.  Cbase  identified  Cambridge  as 
an  English  company  capable  of  providing  Rotler 


the  United  Kingdom  which  had  an 
associated  company  in  Boston, 
Massachusetts.  His  contact  at  Cambridge 
advised  that  they  also  had  an  office  in 
Hong  Kong  which  would  help  to  obtain 
the  necessary  license.  This  information 
was  conveyed  to  Jetpower  in  Hong 
Kong.  When,  more  recently.  Gammons 
was  advised  that  the  equipment  was  in 
the  Jamaica,  New  York,  warehouse  with 
the  necessary  license,  TFS  was 
requested  to  collect  the  goods  for 
shipment  to  Hong  Kong.  By  the  time 
Gammons  realized  that  a  mistake  had 
been  made  as  to  the  type  of  license,  it 
was  too  late  to  take  remedial  action. 
Promising  to  pay  more  attention  to 
detail  in  the  fiitiue  and  noting  that  he 
had  not  been  properly  instructed 
concerning  the  shipment.  Gammons 
asked  that  his  mistake  on  that  occasion 
be  overlooked. 

As  noted,  in  early  November  1988. 
Customs  agreed  that  in  consideration  of 
a  penalty  payment  to  be  deducted  from 
Emulax"  early  release  deposit  already  in 
hand,  the  seized  equipment  would  be 
released  to  Emulax. 

The  Parties'  Positions 

1.  Agency  Counsel 

Agency  Counsel  asserts  that,  from  the 
start,  Rotler  had  been  central  to  the 
purchase/export  venture  and. 
accordingly,  was  required  to  procure  the 
necessary  vahdated  export  Ucense  from 
the  Commerce  Department  before 
attempting  shipment. 

In  this  regard.  Agency  Counsel  points 
to  record  evidence  that  Rotler, 
personally  or  through  Emulax.  had 
located  and  selected  the  U.S.  seller  of 
the  computer  system;  had  placed  the 
purchase  order;  had  applied  for  and 
obtained  the  letter  of  credit  financing 
the  acquisition;  had  designated  TFS  as 
his  agent  to  store,  insure  and,  originally, 
to  ship  the  computer  system;  and  had 
provided  TFS  with  the  instructions 
necessary  to  obtain  the  release  of  the 
equipment  to  IBC  preparatory  to 
shipment  abroad.  As  Agency  Coimsel 
indicates,  the  letter  of  credit  issued  by 
The  Bank  of  Boston  in  connection  with 
this  transaction  specified  that  the 
available  credit,  in  relevant  part,  was 
contingent  upon  issuance  of  a  letter 
confirming  that  the  goods  had  been 
stored  under  Emulax'  name  and  that  all 
instructions  re  ftuther  handUng  be  given 
solely  by  Rotler.  As  also  noted.  Usha  of 
TFS  comphed  with  this  term  in  his  May 
12  letter  to  the  bank. 


with  as  export  license  within  46  hours  for  a  larger 
percentage  of  the  total  sales  price  than  would 
Multitronics  for  the  same  service.  However. 
Multitronics  would  require  two  weeks  to  30  days 
to  obtain  the  hcense. 
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From  above  evidence  that  Rotler  had 
been  various  advised,  in  writing,  from 
early  in  his  involvement  with  this 
purchase/ export  transaction  of  the  need 
for  a  Department-issued  validated 
license  and  that  he  also  assured 
Multitronics.  the  U.S.  seller,  that  the 
computer  system  would  be  exported 
with  the  appropriate  license,  Agency 
Counsel  argues  that  Rotler's  role  in  this 
matter  was  such  that  he  caused,  aided 
and  abetted  the  attempted  export  of  a 
DEC  VAX  8600  computer  system 
without  the  validated  export  license  he 
knew,  or  should  have  known,  was 
required  by  §  772. Ifb)  of  the 
Regulations.  By  so  doing,  he  attempted 
to  infract  the  Act  and  Regulations  in 
violation  of  §  787.2  of  the  Regulations. 
Agency  Counsel  contends  that  Rotler 
also  violated  §  787.4(a)  of  the 
Regulations  by  purchasing  and 
attempting  to  transport  the  computer 
system  while  knowing,  or  when  he 
should  have  known,  that  a  violation  of 
the  Act  and  Regulations  had  occurred, 
or  was  about  to  occur.  For  these  two 
violations.  Agency  Counsel  seeks  entry 
of  an  Order  denying  the  Respondent  all 
export  privileges  for  five  years. 

2.  The  Respondent 

In  denying  violation  of  the  Act  and 
Regulations,  Roller,  from  his  above- 
described  evidence,  asserts  that  his  role 
in  the  transaction  merely  had  been  to 
locate  and  buy  a  relevant  pre-owned 
computer  system  in  the  U.S.  at  a 
favorable  price  for  immediate  resale  to 
GCS'  client  in  exchange  for  a 
commission  to  be  paid  by  GCS.  His 
involvement  had  ended  when  the 
equipment  was  delivered  f.o.b..  New 
York.  After  that,  IBC,  as  the  purchaser's 
agent,  took  possession  and  control  of  the 
equipment  and  removed  it  from  the 
Jamaica,  New  York,  warehouse  selected 
by  his  agent,  TFS,  to  the  Newark  loading 
terminal  preparatory  to  export.  Arguing 
that  he  never  was  directly  involved  in 
the  export  process,  Rotler  relies  on  his 
above-referenced  documentary  evidence 
to  support  his  argument  that,  at  all 
times,  he  had  been  guaranteed  that  the 
ultimate  purchaser.  Jetpower,  and  the 
company's  designated  shipping  agents, 
Portcare  and  IBC,  exclusive  of  himself, 
were  responsible  for  all  export 
responsibilities,  including  the  validated 
license.  Rotler  explained  that  he  had 
used  TFS  merely  to  provide  an  address 
and  warehouse  for  the  delivery  of  the 
computer  from  Multitronics  and  to 
monitor  the  provisions  of  the  letter  of 
credit  issued  in  the  latter's  favor.  It  had 
not  been  intended  that  TFS  ship  the 
computer  abroad  for  Rotler  and,  in  fact, 
it  did  not  act  in  that  regard. 


Rotler  explained  that  no 
misrepresentation  had  been  intended  in 
his  May  15  telex  to  Multitronics 
assuring  that  the  equipment  would  be 
exported  under  the  asserted  export 
license  number  of  what  actually  was  the 
Hong  Kong-issued  import  certificate. 
That  communication  merely  had  been 
based  on  then-received  information  that 
the  license  was  ready.  It  only  was  later, 
when  Rotler  learned  that  the  reported 
license  was  a  Hong  Kong-issued  import 
license  rather  than  an  export  license 
from  the  Commerce  Department,  that  he 
suggested  to  Usha  that  IBC  be  advised 
to  obtain  an  export  license.  Finally, 
Rotler  contends  that  he  did  not  then 
have  knowledge  of  export/import 
licenses,  that  he  had  acted  in  good  faith 
and  that  the  Department  in  this 
proceeding  more  properly  should  be 
pursuing  Jetpower,  Portcare  and  IBC, 
the  parties  he  holds  responsible  for 
obtaining  the  Ucense. 

Discussions  and  Conclusions 

1.  Liability 

From  the  record  as  a  whole,  I  find  that 
Rotler,  in  argument,  has  understated  his 
role  in  the  relevant  transaction  to  which 
he,  in  fact,  was  so  essential.  As  noted, 
Rotler  bad  located  Multitronics  as 
vendor  for  the  computer  system  and  had 
negotiated  the  purchase  terms.  Through 
Emulax,  Rotler  had  applied  for  and 
arranged  the  financing  letter  of  credit  for 
the  sale;>2  had  put  the  transaction  back 
in  place  with  another  computer  system 
unit  after  the  original  deal  had  faltered 
because  of  differences  between 
Multitronics  and  Jaish;  and.  having 
made  the  purchase,  had  the  equipment 
delivered  to  his  forwarding  agent,  TFS, 
to  be  stored,  insured  and,  as  originally 
intended,  to  be  shipped  abroad  to  the 
customer. »3  Rotler's  role  in  the 
transaction  did  not  end  after  Portcare/ 
IBC,  as  Jetpower's  designated  freight 
forwarding  agents,  took  possession  of 


"As  noted,  the  iMnk'i  letter  of  credit,  as 
confinned  by  coirespoDdence  from  TFS.  specified 
that  all  instructions  regarding  further  handling  of 
the  computer  system  be  given  solely  by  Roller. 

"  Although  Portcare/IBC  ultimately  were  the 
designated  freight  forwarding  agents  for  the 
computer  equipment,  contrary  to  Rotler's 
contention  that  it  never  had  been  intended  that  his 
agent.  TFS,  serve  in  that  capacity,  Rotler's  May  22 
telex  to  Usha  advising,  apparently  for  the  first  time, 
that  the  user  was  insisting  that  such  forwarding  be 
done  through  its  own  shipping  agents  who  would 
provide  the  export  license  (Resp.  exh  E).  supports 
Usha's  statement  to  0£E  agents  that  it  had  been 
Rotler's  original  Intent  that  TFS  not  only  warehouse 
the  computer  and  arrange  transit  insurance,  but  also 
handle  this  freight  forwarding  (Gov't  exh.  17). 
Accordingly,  I  find  that,  had  Jetpower  as  customer 
not  later  intervened  to  name  its  own  freight 
forwarders.  Rotler.  through  TFS.  also  would  have 
had  direct  responsibility  for  exporting  the  VAX 
6600  computer  system  from  the  United  Stales. 


the  shipment  since  in  October,  after  the 
June  seizure  of  the  computer  equipment, 
he,  through  Emulax,  put  up  an  early 
release  deposit  of  $17,750.00  with 
Customs  to  regain  possession.  This 
move  later  proved  successful  when,  in 
November  1988,  Customs  released  the 
computer  system  to  Rotler/Emulax  upon 
payment  of  a  penalty  that  was  less  than 
ten  percent  of  the  early  release  deposit 
standard  (Gov't  exh.  18).  Accordingly, 
Rotler's  interest  and  activities  in 
furtherance  of  this  transaction 
continued  well  after  he  was  to  have 
relinquished  export  control  of  the 
equipment  to  Portcare/IBC. 

Also  contrary  to  Rotler,  his 
involvement  in  the  transaction  was  such 
that  he  was  perceived  by  Multitronics  as 
the  party  responsible  for  obtaining  the 
requisite  validated  export  license.  He 
and  Jaish,  whom  Multitronics 
considered  to  be  Rotler's  agent,  were 
reminded  repeatedly  in  writing  by  that 
company  of  the  need  to  meet  this 
requirement.  This  is  practically 
significant  in  defining  Rotler's  role 
because,  if  Rotler  had  not  reassured 
Multitronics  by  the  late  April  telex  that 
the  system  would  be  shipped  out  of  the 
U.S.A.  with  a  valid  export  Hcense  (Gov't 
exh.  6),  it  is  probable,  given 
Multitronics'  reiterated  concerns  in  this 
regard,  that  the  sale  would  not  have 
gone  forward.  Even  after  the  purchase 
had  been  completed  and  TFS  had  taken 

Possession  of  the  equipment,  Rotler,  in 
is  May  15  commianication  to  Gangi  at 
Multitronics,  continued  to  represent 
that  the  computer  system  would  be 
shipped  from  the  U.S.A.  under  a 
specific  export  license  (Gov't  exh.  14) 
Although  Rotler  explained  here  that, 
since  he  did  not  learn  the  details  until 
later,  he  had  not  intended  to 
misrepresent  in  his  aforesaid  May  15 
correspondence  that  the  equipment 
would  be  shipped  abroad  under  a 
validated  export  license  when  the 
license  there  mentioned  actually  related 
only  to  a  Hong  Kong-issued  import 
certificate.  However,  his  admittedly 
short  supply  of  unverified  information 
did  not  prevent  him  ft^m  transmitting 
the  May  1 5  statement  as  fact.  Moreover, 
Rotler's  demonstrated  need  to  make  any 
representation  at  all  on  the  subject  to 
Multitronics  after  the  purchase  had  been 
completed  and  the  system  moved  to 
TFS'  custody  illustrated  his 
responsibility  for  obtaining  an  export 
license,  at  least  with  respect  to  that 
vendor.  As  stated  in  that 
communication,  this  was  because  of 
Rotler's  abiding  interest  in  "future 
continued  business"  with  Multitronics. 
While  Rotler,  as  indicated  in  provided 
documentation,  may  have  had  reason  to 
believe  that  Jetpower,  Portcare  and  IBC 
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had  assumed  responsibility  for 
obtaining  the  necessary  export  hcense 
from  the  Department.**  as  in  MM 
Technology,  et  a/..>»  since  Rotler  had 
been  so  instrumental  in  causing  the 
unlicensed  export  of  the  computer 
system,  he  at  minimum  shared  jointly 
and  separately  with  those  three 
companies  the  obligation  of  acquiring 
the  requisite  export  license.  Also 
consistent  with  MM  Technology,  supra, 
Rotler  had  set  into  motion  a  chain  of 
events  that  resulted  in  the  VAX  8600 
computer  system  being  sent  to  a 
terminal  for  export  without  the  required 
validated  license.  Although  advised  that 
such  a  license  was  necessary  and 
although  promised  that  others  would 
take  principal  responsibility  for 
obtaining  the  same.  Rotler.  nonetheless, 
did  not  meet  his  duty  of  diligence  in 
ensuring  that  the  proper  hcense  was  in 
place.  Rather,  as  indicated  in  his  above 
May  15  correspondence  to  Multitronics. 
he  there  represented  that  the  equipment 
would  be  shipped  under  a  specifically- 
numbered  export  license  when  he 
admittedly  had  no  direct  knowledge 
that  an  appropriate  license  had  been 
issued  and  where  there  is  no  evidence 
that  he  had  inquired  as  to  its  existence. 
Rotler's  contention  that  he  should  not 
be  held  liable  because  he  had  acted  in 
good  faith  in  reliance  on  documented 
representations  that  others  would  seek 
the  license  and  because,  in  any  event, 
he  was  not  knowledgeable  with  respect 
to  export/import  licenses  would  not  be 
sustainable  even  if  his  protestations  of 
"good  feith"  were  acceptable  which, 
considering  his  misrepresented 
involvement  in  this  matter,  they  are  not. 
As  to  Rotler's  asserted  lack  of 
knowledge,  the  U.S.  Court  of  Appeals. 
District  of  Columbia  Circuit, 


>«  Roller's  contenUon  that  he  had  learned  only  in 
mid-May  thai  Jdtpoww  was  to  be  GCS'  customer  for 
the  computer  is  inconsistent  with  his  assertion  that 
he.  in  effect,  had  been  assured  that  Jetpower  and  its 
designated  shipping  ageou  in  the  United  States  and 
England  would  take  responsibility  for  obtaining  the 
necessary  US.  export  hcense.  By  mid-May.  Rotler 
already  had  acquired  the  computer  systeni  from 
MultitioBtcs.  had  obtained  the  fi.nancing  letter  of 
credit  and  had  caused  the  system  to  be  delivered 
to  TFS  f«  storage  and  insurance  preparatory  to 
final  shipment  If  Rodars  statement  that  he'did  not 
learn  until  mid-May  that  Jetpower  was  to  be  the 
customer  is  credited,  then  during  the  months  before 
May.  when  Rotler's  involvement  in  the  transaction 
was  paramount,  he  did  not  know  who  was 
guaranteeing  that  he  had  no  personal  duty  to  obtain 
the  validated  license  Rotler's  early  need  for  such 
information  is  accentuated  by  the  above-described 
record  evidence  showing  that,  prior  to  May.  Rotler 
had  been  advised  in  writing  of  the  need  to  have 
such  a  license  in  order  to  export  the  relevant 
computer  system  and  had  been  queried  as  to  the 
license's  status. 

"57  FR  19583. 19595  (May  7. 1992). 


emphasized  in  Iran  Air  v.  Kugelman.'^* 
that  in  cases  involving  violation  of 
S  787.2  of  the  Regulations,  knowledge  is 
not  an  essential  element  of  proof  for 
imposition  of  civil  penalties.  Moreover, 
knowledge  of  the  Act  and  Regulations 
properly  may  be  imputed  to  a 
Respondent  who.  from  abroad,  was 
actively  engaged  in  an  effort  to  export 
an  unlicensed  controlled  commodity 
from  the  United  States." 

Accordingly,  by  aiding  and  abetting 
an  intended  unlawrful  export  of  the  VAX 
8600  computer  system.  Rotler 
committed  one  violation  of  §  787.2  of 
the  Regulations  and,  because  he 
purchased  and  transported  the 
equipment  to  aid  and  abet  its  export 
from  the  United  States  while  knowing 
that  to  do  so  was  violative  of  the 
hcensing  requirements  of  the  Act  and 
Regulations.  Rotler  Committed  one 
violation  of  §787. 4(a)  of  the 
RegulaUons.  Therefore,  as  alleged  in  the 
May  21.  1992  charging  letter,  the 
Respondent  is  responsible  for  a  total  of 
two  violations  of  the  Regulations. 

2.  Remedy 

Contrary  to  Agency  Counsel.  I  do  not 
find  from  the  evidence  or  from  Agency 
Counsel's  generally  capable  arguments, 
an  adequate  rationale  for  revoking  the 
Respondent's  export  privileges  for  the 
full  five  year  period  sought  by  the 
Department.  A  denial  period  of  that 
duration  would  be  inconsistent  with  the 
manner  in  which  this  particular 
transaction  until  now  has  been  treated 
by  the  United  States  Government,  as 
indicated  in  Gov't  exhibit  18.  There,  in 
response  to  Emulax'  October  20,  1987, 
petition  to  Customs  seeking  relief  from 
the  forfeiture  of  the  DEC  VAX  8600 
system  seized  because  of  that  company's 
failure  to  obtain  a  Department  of 
Commerce-issued  validated  license 
prior  to  attempted  export.  Customs,  in  a 
November  3, 1988.  letter  to  Emulax' 
representatives  advised  that  its  Director. 
Entry  Procedure  and  Penalties  Division, 
after  review,  had  found: 

•  *  *  That  a  violation  occurred  as 
charged.  The  record  shows  that  petitioner 
had  no  previous  violation  of  this  nature. 
Under  the  established  guidelines,  the 
forfeiture  would  ordinarily  be  remitted  upon 
payment  of  no  less  than  5  percent  of  the 
,  value  of  the  merchandise  seized,  or  the  full 
early  release  deposit  of  $17,750.00  >« 


'•996  F  2d  1253  (1993).  enfg.  in  part  57  FR  39178 
(August  28.  1992)  and  remandmg  in  part  on  other 
grounds 

"See  Klaus  Westphal.  58  FR  3420.  34242  (June 
24. 1993). 

"Since  the  November  3  letter  noted  that  the 
computer  system  wu  domestically  valued  at 
$355,000  00.  application  of  the  five  percent 
guideline  would  require  a  peyment  of  $17,750.00, 


Hovi^ever.  due  to  the  unique  circumstances  of 
this  case,  a  departure  from  the  guidelines  is 
appropriate.  Accordingly,  the  forfeiture  is 
remitted  upon  the  payment  of  Si, 750  00 

Since  the  sum  of  $17,750.00  was  deposited 
with  this  office  on  October  21. 1987,  to 
obtain  early  release,  the  sum  of  $1,750  00 
will  be  deducted  and  a  refund  of  $16,000  00 
will  be  sent  to  (Emulax'  representatives) 
through  the  National  Finance  Center  in  due 
course. 

Accordingly,  for  such  reasons  as  may 
have  been  provided.  Customs,  while 
aware  of  the  instant  violations,  found 
justification  for  departing  from  its  own 
guidelines  and  releasing  the  equipment 
to  Emulax  upon  payment  of  slightly  less 
than  ten  percent  of  the  standard  penalty. 

In  view  of  the  foregoing,  noting 
particularly  that  Rotler  has  committed 
no  prior  relevant  violations  of  the  Act 
and  Regulations;  that,  from  the  record  as 
a  whole,  the  stated  end  use  of  the 
equipment  does  not  appear  to  threaten 
U.S.  national  security;  that  there  is  no 
allegation  in  Agency  Counsel's 
submissions  that  an  end  use  other  than 
that  specified  was  contemplated;  that,  as 
noted  by  Agency  Counsel,  collection  of 
a  monetary  civil  penalty  in  the  relevant 
circumstances  would  be  most  unlikely; 
and  that  to  impose,  in  the  first  instance, 
the  full  Agency-requested  five  year 
denial  period  would  create  an 
unreasonable  disparity  in  the  penalties 
applied  by  respectively  responsible 
agencies  of  the  United  States  for  the 
same  conduct.  I  find  under  the  authority 
of  §  788.16(c)  of  the  Regulations  that  for 
the  two  violations  found  Rotler  should 
be  denied  all  export  privileges  for  a 
period  of  five  years,  but  that  the  final 
two  years  and  six  months  should  be 
suspended.  This  determination  of  a  five 
year  denial  period,  two  years  and  six 
months  of  which  should  be  suspended, 
as  opposed  to  an  outright  denial  period 
of  just  two  and  one-half  years,  or  even 
lesser  penalty, 19  takes  into  account 


the  sum  Emulax  had  submitted  to  Customs  as  early 
release  deposit 

"InGunnar  Wedell.  58  FR  47113.  47114  fn  6 
(September  7. 1993).  addressing  the  Department's 
general  practice  of  seeking  remedial  der.iol  periods 
in  undivided  units  of  five  years  or  multiples 
thereof,  it  was  reccgr.ized  that  an  effectively- 
enforced  denial  of  all  export  privileges  during  even 
a  single  year  can  provide  meanir.gful  remedy 
because  of  the  potential  in  such  time  for  major 
income  loss  to  a  respondent  aaive  in  the  export 
industry.  In  Wedell.  where  the  circumstances 
differed  from  the  present  case,  it  was  found 
appropriate  under  the  relevant  facts  lo  assess  the 
additional  five-year  denial  period  tliere  sought  in 
lieu  of  the  also  previously-imposed  civil  monetary 
remedy  that  the  Respondent  had  refused  to  pay 
However,  in  weighing  the  applicability  of  a  possibly 
more  proportionate  lesser  period  of  further  denial 
in  Wedell  and  the  remedial  significance  of  same,  it 
was  noted  that  the  Respondent's  conceivable 
income  loss  during  even  a  single  year  of  sanction 

Continued 
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Rotler's  lack  of  candor  in  submitted 
representations  concerning  his  role  and 
responsibilities  in  the  matters  involved 
herein.  This,  in  turn,  gives  rise  to 
concern  as  to  hiture  readiness  to  comply 
with  the  Act  and  Regulations  and 
warrants  a  period  of  extended  qualiSed 
sanction.  Accordingly,  I  issue  the 
following  recommended 

Order 

It  is  ordered.  That. 

I.  For  a  period  of  five  years  from  the 
date  of  final  Agency  action,  the 
Respondent  Doron  Rotler,  individually 
and  doing  business  as  Ram  Robotics 
Ltd.  also  known  as  Ram  Robotic 
Automation  Manufacturing  Systems, 
Ltd.,  c/o  Trading  Marketing  and 
Financing  (T.M.F.),  Jan  Toorpopplein  1, 
2391  GG,  Hazerswoude,  The 
Netherlands. 

And  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

n.  Commencing  two  years  and  six 
months  from  the  date  that  this  Order 
becomes  effective,  the  denial  of  export 
privileges  set  forth  in  paragraph  I, 
above,  shall  be  suspended,  in 
accordance  with  §  788.16(c)  of  the 
Regulations,  for  the  remainder  of  the 
five  year  period  set  forth  in  paragraph 
I,  above,  and  shall  be  remitted  at  the  end 
of  such  five  year  period  without  further 
action,  provided  that  the  Respondent 
has  committed  no  further  violations  of 
the  Act,  the  Regulations  or  the  Final 
Order  entered  in  this  proceeding.  The 
provisions  of  paragraphs  III,  V  and  VL 
below,  also  are  deferred  during  the  two 
and  one-half  year  suspension  period. 

in.  Participation  prohibited  in  any 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
hcense  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 


could  well  exceed  the  amount  of  the  unpaid  civil 
remedy.  In  this  context.  It  is  appropriate  that 
rationale  for  the  imposition  of  extended  denial 
periods  be  separately  expressed. 


buying,  selling,  deUvering,  storing, 
using,  or  disposing  of,  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ovmership,  - 
control,  position  of  responsibihty,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

V.  All  outstanding  individual 
validated  export  licenses  in  which  the 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  the 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  hmited  to,  distribution  licenses, 
are  hereby  revoked. 

VI.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity  on  behalf  of  or  in 
any  association  with  the  Respondent  or 
any  related  person,  or  whereby  the 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have  any 
interest  or  participation  therein,  directly 
or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  the 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States. 


Vn.  This  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  app.  section  2412(c)(1)). 

Dated:  October  18, 1993. 
Robert  M.  Schwarzljart, 
Administrative  Law  Judge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act, 
submissions  must  be  received  in  the 
Office  of  the  Acting  Under  Secretary  for 
Export  Administration,  U.S.  Department 
of  Commerce,  14th  &  Constitution 
Avenue  NW.,  room  3898B,  Washington, 
DC,  20230,  within  12  days.  Replies  to 
the  other  party's  submission  are  to  be 
made  within  the  following  8  days.  15 
CFR  788.23(b),  50  FR  53134  (1985). 
Pursuant  to  section  13(c)(3)  of  the  Act. 
the  order  of  the  final  order  of  the  Acting 
Under  Secretary  may  be  appealed  to  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  vdthin  15  days  of  its  issuance. 

Certificate  of  Mailing 

I  certify  that  I  have  sent  the  attached 

document  by  first  class  U.S.  mail, 

postage  prepaid,  to  the  following 

persons: 

Mr.  Doron  Rotler,  individually  and 
doing  business  as  Ram  Robotics  Ltd., 
also  known  as  Ram  Robotic 
Automation,  Manufacturing  Systems 
Ltd.,  c/o  Trading  Marketing  and 
Financing  (T.M.F.),  Jan  Toorpopplein 
1,  2391  GG,  Hazerswoude,  The 
Netherlands. 

Thomas  C.  Barbour,  Esq.,  Office  of  Chief 
Counsel  for  Export  Administration, 
U.S.  Department  of  Commerce,  room 
H-3839, 14th  &  Constitution  Ave., 
NW.,  Washington,  DC  20230. 
Dated:  October  18, 1993. 

Williemae  WaddeU, 

Docket  Qerk. 

[FR  Doc.  93-28807  Filed  11-23-93;  8;45  am) 

BILUNG  CODE  3S10-OT-M 

International  Trade  Administration 

[C-791-8011 

Final  Negative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  South  Africa 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  24, 1993. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Elizabeth  A.  Graham  or  Kristin  M. 
Heim,  Office  of  Coumtervailing 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  room 
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B099. 14th  Street  and  Constitution 
Avenu«  NW..  Washington.  DC  20230; 
telephone  (202)  482-4105  or  482-3798. 
respectively. 

FINAL  DETERMINATION: 

Case  History 

Since  the  publication  of  the  notice  of 
preliminary  negative  countervailing 
duty  determinations  in  the  Federal 
Register  (58  FR  47865.  September  13. 
1993).  the  following  events  have 
occurred. 

The  Department  of  Commerce  ("the 
Department")  conducted  verification 
from  September  20  through  30. 1993. 
The  parties  submitted  case  and  rebuttal 
briefs  on  October  29  and  November  3, 
1993.  respectively.  A  public  hearing  was 
held  on  November  8. 1993. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
"classes  or  kinds"  of  merchandise:  (1) 
Certain  hot-rolled  carbon  steel  flat 
products.  (2)  certain  cold-rolled  carbon 
steel  flat  products.  (3)  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
(4)  certain  cut-to-length  carbon  steel 
plate.  See  Appendix  A  to  this  notice  for 
a  complete  description  of  the 
merchandise. 

Injury  Test 

South  Africa  is  not  a  "couintry  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act"),  and  the 
products  covered  by  these  investigations 
are  dutiable.  Therefore,  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether  imports 
of  these  products  from  South  Africa 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

Analysis  of  Programs 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  bounties  or  grants,  the 
period  of  investigation  ("the  POI").  is 
calendar  year  1992. 

The  Government  of  South  Africa 
("GOSA")  and  South  African  Iron  and 
Steel  Industrial  Corporation.  Ltd. 
("Iscor")  along  with  its  wholly  owned 
subsidiary.  Vantin  (Fty)  Ltd.  ("Vantin"). 
are  respondents  for  all  four  classes  or 
kinds  of  merchandise.  Highveld  Steel 
and  Vanadium  Corporation  Ltd. 
("Highveld")  is  a  respondent  for  cut-to- 
length  carbon  steel  plate. 

In  determining  the  benefits  received 
under  the  programs  described  below,  we 
used  the  following  calculation 
methodology.  We  first  calculated  a 
country-wide  rate  for  each  program. 


This  rate  is  comprised  of  the  ad  valorem 
benefit  received  by  each  firm  weighted 
by  each  firm's  share  of  exports, 
separately  for  each  class  or  kind  of 
merchandise,  to  the  United  States. 
Because  Vantin  is  a  wholly  owned 
subsidiary  of  Iscor.  the  benefits  received 
by  Iscor  and  Vantin  were  combined  and 
weighted  by  their  combined  share  of 
exports  to  the  United  States.  The  rates 
were  then  summed  to  arrive  at  a 
country-wide  rate  for  each  class  or  kind 
of  merchandise. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

I.  Programs  Determined  To  Be 
Countervailable 

A.  Export  Marketing  Allowance 

The  Export  Marketing  Allowance 
program  (section  llbis  of  the  Tax  Act) 
was  established  in  1962  to  encourage 
export  trade.  The  program  provides  a 
deduction  from  taxable  income  of  an 
additional  75  to  100  percent  of  export 
marketing  expenditures  incurred  if 
exports  increase  by  10  percent  over  a 
specific  time  period.  The  program  was 
terminated  on  April  1. 1992.  Therefore, 
expenses  incurred  after  March  31. 1992. 
cannot  be  claimed.  However,  a  portion 
of  the  allowance  may  be  carried 
forward. 

Iscor.  Vantin  and  Highveld  all 
claimed  tax  deductions  imder  this 
program.  All  three  companies  were 
eligible  for  a  100  percent  allowance. 
However,  while  Iscor  was  able  to  claim 
an  allowance  under  this  program,  the 
company  was  otherwise  in  a  tax  loss 
position  and.  therefore,  did  not  benefit 
fi-om  the  program  in  the  POI.  Because 
Iscor's  tax  liabihty  was  not  affected  by 
the  deductions  it  claimed  under  this 
program  during  the  POI.  we  determine 
that  this  program  was  not  used  by  Iscor. 
With  respect  to  Vantin.  we  verified  that 
its  claims  under  this  program  did  not 
relate  to  the  U.S.  market.  We  also 
verified  those  portions  of  Highveld 's 
claim  that  related  to  the  U.S.  market. 
They  consisted  of  travel  expenditures  of 
Highveld  employees  to  the  United 
States.  Accordingly,  we  determine  that 
this  program  was  used  only  by  Highveld 
based  on  eligible  U.S.  expenditures. 

Because  this  program  is  Umited  to 
exporters,  we  determine  that  it  confers 
an  export  bounty  or  grant.  To  calculate 
the  benefit  during  the  POI.  we  divided 
the  tax  savings  attributable  to  the 
deductions  related  to  U.S.  expenditiures 
by  the  total  value  of  export  sales  to  the 
United  States  of  all  products.  On  this 
basis,  we  determine  the  net  boimty  or 
grant  from  this  program  to  be  0.00 


percent  ad  valorem  for  hot-rolled  carbon 
steel  products,  cold-rolled  carbon  steel 
products,  and  corrosion-resistant  carbon 
steel  products;  and  0.11  percent  ad 
valorem  for  cut-to-length  carbon  steel 
plate. 

B.  General  Export  Incentive  Scheme 
("GEIS") 

GEIS  is  an  export  promotion  scheme 
under  which  exporters  can  receive 
biannual  benefits  based  on  the  value  of 
their  exports.  GEIS  regulations  prohibit 
the  receipt  of  GEIS  benefits  on  steel 
sales  to  the  United  States. 

Highveld  and  Iscor  did  not  claim  or 
receive  any  benefits  under  the  GEIS 
with  respect  to  their  exports  of  the 
subject  merchandise  to  the  United 
States  in  1992. 

Although  GEIS  regulations  prohibit 
the  receipt  of  benefits  on  steel  sales  to 
the  United  States.  Vantin  mistakenly 
claimed  and  received  GEIS  benefits  on 
several  shipments  of  the  subject 
merchandise  to  the  United  States.  The 
mistaken  claims  were  made  on 
shipments  to  Puerto  Rico  (the  company 
was  unaware  that  Puerto  Rico  is  part  of 
the  customs  territory  of  the  United 
States)  and  on  shipments  the  company 
thought  were  going  to  Mexico  and  the 
United  Kingdom,  but  that  were  actually 
exported  to  the  United  States. 

With  respect  to  the  "Mexican"  sales, 
the  sales  were  reported  in  the  response 
as  "in  bond  sales  to  the  United  States" 
which  were  then  to  be  re-exported  to 
Mexico.  In  preparing  for  verification, 
the  company  learned  that  it  could  not 
document  that  the  shipments  were 
actually  re-exported  to  Mexico. 
Therefore,  to  avoid  possible  penalties  by 
the  GEIS  office,  the  GEIS  payments 
received  on  those  shipments  were 
repaid,  with  interest. 

The  Department  was  able  to  verify 
that  repayment  of  the  GEIS  benefits' 
related  to  the  "Mexican"  sales  had 
occurred  at  both  the  government  and  tlie 
company.  However,  because  the 
Department  did  not  verify  the 
repayment  of  the  other  GEIS  benefits, 
we  have  assumed  adversely  as  "best 
information  available"  tliat  the  company 
did  not  repay  the  benefits  on  the 
remaining  U.S.  sales  and  have  treated 
those  benefits  as  grants. 

Because  the  GEIS  program  is  limited 
to  exporters,  we  determine  that,  to  the 
extent  that  GEIS  payments  were 
received  by  Vantin  on  shipments  of 
subject  merchandise  to  the  United 
States,  this  program  has  conferred  an 
export  bounty  or  grant.  To  calculate  the 
benefit  during  the  POI.  we  divided  the 
amount  received  in  1992  on  U.S  sales 
that  had  not  been  repaid  by  the  total 
steel  exports  to  the  United  States  of 
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I&cor  and  Vantin.  On  this  basis,  we 
determine  the  net  bounty  or  grant  to  be 
0.08  percent  ad  valorem  for  hot-rolled 
carbon  steel  products,  cold-rolled 
carbon  steel  products,  and  corrosion- 
resistant  carbon  steel  products;  and  0.05 
percent  ad  valorem  for  cut-to-length 
carbon  steel  plate. 

II.  Programs  Determined  Not  To  Be 
Used 

We  verified  tliat  the  following 
programs  were  not  used  by 
manufaclurers,  producers  or  exporters 
of  the  subject  merchandise  in  South 
Africa: 

A  Export  Marketing  As^ststancf  Schemes 
E.  Benefiaation  AHowcicp 

C.  Industrial  Development  Corporation 

Financing 

1.  Industrial  Fir.aniing 

2.  Low  Interest-Rate  Scheme  for  Export 
Promotion 

3.  Export  Finance  Scherrte 

4.  Export  Capacity  Scheme 

5.  Export  Credit  Scheme  Interf^Hote 
Subiidy 

6.  Mulii  Shift  Scheme 

D.  Fegionai  'r.dustriaJ  Development 

Incentives 

1.  Incenrives  Provided  Under  the  1982 
Regional  Industrial  Development  Polky 

a.  Rebates  of  Transportation  Expense 

b.  Electricity  Rebates 

c  Housing  Subsidies  for  Key  Personnel 

d.  Special  Tender  Preferences 

8.  Short-Term  Financing  Incentives 

f.  Labor  Incentives 

g.  Long-Term  Interest  and  Rent  Incentives 
h.  Cash  Training  Allowances 

2.  Incentives  Provided  Under  the  J99J 
Regional  Industnal  Development  Policy 

a.  Annua]  Establishment  Grant 

b.  Profit  Based  Incentive 

c.  Relocation  Incentive 

E.  Tax  Benefits  Given  to  Manufacturers  in 

Economic  Development  Areas  Relating 
to  the  Cost  ofPonrer,  Water  and 
Transport 

Conuneots 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  which  have  not  been 
previously  addressed  in  this  notice  are 
addressed  below. 

Comment  1 — Petitioners  argue  that 
the  entire  GEIS  program  should  be 
found  countervailable  and  the  benefit 
should  be  calculated  by  dividing  the 
total  amount  of  GEIS  payments  received 
by  total  exports.  Petitioners'  argument  is 
based  on  the  following:  (1)  The  mistakes 
made  by  Vantin  reveal  that  payments 
under  the  program  are  not  adequately 
monitored  by  GOSA  to  ensure  that 
benefits  are  not  provided  in  connection 
with  steel  exports  to  the  United  States; 
(2)  the  companies  under  investigation 
may  have  benefitted  from  GEIS  on 
shipments  of  subject  merchandise  to  the 
Uni'ed  States  either  through  claims 


made  by  related  parties  or  through 
transshipments  through  third  countries; 
and  (3)  tne  GEIS  benefits  received  on 
exports  to  Europe  have  actually 
benefitted  U.S.  exports  because  certain 
trade  data  indicates  that  the  price  of  the 
subject  merchandise  is,  on  average, 
lower  in  the  United  States  than  in 
Europe.  Petitioners  argue  that,  taken 
together,  these  aspects  of  the  GEIS 
program  indicate  that  benefits  cannot  be 
tied  to  non-U.S.  steel  sales  and, 
therefore,  the  Department  must  treat 
these  benefits  as  "untied." 

Respondents  rebut  petitioners'  claims 
with  the  following  arguments:  (1)  The 
program  is  adequately  monitored,  the 
Vantin  mistakes  were  due  to  human 
error,  and  with  the  exception  of  the 
Vantin  mistakes,  the  Department 
verified  that  benefits  were  not  paid  on 
U.S.  exports;  (2)  GEIS  restricts 
companies  from  claiming  GEIS  on 
exports  of  steel  to  the  United  States 
regardless  of  the  claimant,  and,  if  a 
company  had  ceded  its  GEIS  rights  to  a 
related  party,  the  Department  would 
have  found  evidence  of  the  cession  at 
verification:  and  (3)  the  comparison  of 
prices  in  the  United  States  and  Europe 
does  not  take  into  account  numerous 
factors  that  must  be  considered,  e.g.. 
quality,  quantity  and  transport  casts. 

DOC  Position — We  disagree  with 
petitioners  that  GEIS  benefits  received 
oy  the  individual  companies  for  other 
products  or  other  markets  should  be 
treated  as  export  subsidies  on  shipments 
of  the  subject  merchandise  destined  for 
the  United  States.  In  accordance  with 
section  355.47(b)  of  the  Proposed 
Regulations  which  codifies  Department 

Eractice,  benefits  which  the  Department 
as  tied  to  a  market  other  than  the 
United  States  do  not  confer  a 
countervailable  subsidy. 

Clearly,  as  evidenced  by  Vantin, 
errors  can  occur  under  the  system. 
Where  errors  occurred  and  corrections 
were  not  verified,  they  were 
countervailed.  Nevertheless,  this  does 
not  mean  that  benefits  are  not  tied 
under  this  system  to  particular  markets. 
Indeed,  other  than  Vantins  mistakes, 
we  verified  that  the  companies'  GEIS 
claims  were  tied  to  non-U.S.  shipments. 
In  VanUn's  case,  we  are  satisfied  with 
Vantin's  explanation  that  the  mistakes 
were  due  to  human  error. 

We  also  find  that  the  possibility  of 
transshipment  or  transfer  of  benefits 
does  not  render  the  program  "untied." 
We  found  no  evidence  of  transshipment. 
With  respect  to  the  transfsr  of  benefits 
to  related  parties,  we  note  that  GEIS 
regulations  prohibit  the  GOSA  from 
paying  benefits  on  steel  shipments  to 
the  United  States,  regardless  of  the 
claimant.  Moreover,  we  examined  the 


claims  filed  by  various  related  parties  at 
verification  and  found  no  evidence  that 
the  respondent  companies  had  ceded 
their  rights  under  GEIS  to  any  of  their 
related  parties  with  respect  to 
shipments  of  the  subject  merchandise  to 
the  United  States. 

If  we  had  found  that  benefits  related 
to  exports  of  the  subject  merchandise  to 
the  United  States  had  been  ceded  to 
related  parties,  we  would  likely  have 
continued  to  tie  the  pajnnents  to  the 
relevant  merchandise,  regardless  of  the 
corporate  entity  which  actually  received 
the  GEIS  payment.  Therefore,  the 
possibility  of  transfer  of  benefits  in  and 
of  itself  is  not  sufficient  to  render  the 
pro-am  untied. 

Finally,  with  respect  to  petitioners' 
argument  that  prices  in  Europe  are 
higher  than  prices  in  the  United  States, 
the  comparison  does  not  take  into 
accoimt  other  factors  such  as  supply 
and  demand,  quality,  quantity  and 
transportation  costs.  Moreover,  based  on 
price  differences  alone,  we  cannot 
conclude  that  subsidies  received  on 
European  sales  somehow  flow  to  U.S. 
sales. 

Comment  2 — Vantin  argues  that 
because  it  refunded  with  interest  the 
GEIS  payments  it  received  in  error  to 
the  Department  of  Trade  and  Industry, 
the  company  has  received  no 
countervailable  benefits  on  its 
shipments  of  the  subject  merchandise  to 
the  United  States.  In  support  of  its 
contention,  Vantin  dtes  Article  Vl(3)  of 
the  General  Agreement  on  Tariffs  and 
Trade  ("GATT")  and  Article  4(2)  of  the 
GATT  Subsidies  Code  which  state  that 
no  countervailing  duty  can  be  levied  on 
an  imported  product  in  excess  of  the 
subsidy  found  to  exist. 

Petitioners  argue  that  the  E)epartment 
should  not  consider  Vantin's  repayment 
of  the  GHS  claim  in  Its  final 
determinations  because  the  repayment 
occurred  after  the  preliminary 
determinations. 

DOC  Position — ^Vantin  identified  the 
erroneous  receipt  of  GEIS  benefits  on 
the  "Mexican"  sales  prior  to  verification 
and,  also,  repaid  the  benefits  prior  to 
verification.  Due  to  the  unique 
circumstances  surrounding  these  sales, 
and  because  we  were  able  to  verify  these 
repayments,  we  have  not  countervailed 
the  GEIS  payments  received  on  the 
"Mexican"  sales.  However,  the  other 
GEIS  payments  were  not  disclosed  to 
the  Department  until  verification.  At 
that  time  they  had  not  been  repaid  and. 
hence,  we  were  unable  to  verify 
repayment.  Therefore,  we  have 
adversely  assumed  that  Vantin  did  not 
refund  the  GEIS  payments  on  the 
remaining  U.S.  sales  and  have  treated 
them  as  grants. 
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Comment  3 — Petitioners  argue  that 
the  provision  in  the  GEIS  regulations 
which  states  that  steel  exports  to  the 
United  States  are  not  eligible  for  GEIS 
benefits  constitutes  a  unilateral 
suspension  agreement  on  the  part  of  the 
GOSA.  PetiUoners  suggest  that,  should 
the  Department  decide  not  to 
countervail  all  GEIS  benefits,  the 
Department  should  require  the  GOSA  to 
enter  into  a  formal  suspension 
agreement  which  would  terminate  GEIS 
payments  to  the  entire  South  African 
steel  industry. 

DOC  Position— The  Department  has 
no  basis,  either  through  its  statute, 
regulations,  case  precedent,  or  the 
GATT  upon  which  to  require  a  foreign 
government  to  enter  into  a  suspension 
agreement. 

Comment  4 — Petitioners  argue  that 
the  Department  should  examine  the 
companies'  Export  Marketing 
Allowance  claims  on  the  income  tax 
returns  that  relate  to  the  POI  rather  than 
the  claims  on  the  income  tax  returns 
filed  during  the  POI.  Petitioners  argue 
that  when  companies  calculate  their 
taxes  on  an  accrual  basis,  benefits  from 
tax  programs  should  be  calculated  in  the 
same  manner. 

Respondents  point  out  that  section 
355.48  of  the  Proposed  Regulations 
states  that  "the  Secretary  will  deem  a 
countervailable  benefit  to  be  received  at 
the  time  that  there  is  a  cash  flow  effect 
on  the  firm  receiving  the  benefit"  and 
that  the  cash  flow  effect  of  tax  benefits 
occurs  at  the  time  of  filing. 

DOC  Position—The  cash  flow  effect 
from  a  tax  benefit  occurs  at  the  time  a 
firm  can  calculate  that  benefit  which 
will  normally  occur  at  the  time  of  filing 
(see  section  355.48(b)(4)  of  the  Proposed 
Regulations). 

As  is  evidenced  by  Iscor's  use  of  this 
program,  a  company  may  not  know 
whether  it  will  benefit  from  the  program 
(e.g.,  whether  it  will  be  in  a  tax  loss 
position  or  not)  until  it  files  its  income 
tax  return.  Therefore,  we  disagree  with 
petitioners'  argument  that  benefits 
should  be  calculated  as  they  accrue. 

Comment  5— Petitioners  argue  that 
the  total  amount  of  the  Export 
Marketing  Allowance  claim  should  be 
countervailed  because  the  companies 
may  have  overseas  offices  which 
facilitate  U.S.  sales.  Petitioners'  claim  is 
based  on  the  assumption  that  because 
Vantin  sometimes  uses  an  agent  based 
in  the  United  Kingdom  for  its  sales  to 
the  United  States,  Highveld's  office  in 
the  United  Kingdom  must  also  facilitate 
sales  of  the  subject  merchandise  to  the 
United  States. 

Highveld  rejects  petitioners' 
argument.  Highveld  argues  that  it 
identified  for  the  Department  all  the 


expenses  which  pertained  to  the  United 
States.  Highveld  also  states  that  it  does 
not  maintain  offices  outside  of  South 
Africa  that  promote  the  sale  of  the 
subject  merchandise. 

DOC  Position — As  stated  above,  we 
determine  that  only  the  U.S.-related 
portion  of  the  Export  Marketing 
Allowance  claim  is  countervailable. 
Highveld  successfully  traced  all 
expenses  related  to  the  United  States  to 
its  income  tax  return.  Furthermore,  we 
verified  that  the  only  portion  of  the 
claim  that  related  to  U.S.  expenditures 
was  traveUing  expenses  of  Highveld 
officials  to  the  United  States. 
Petitioners'  assertion  that  Highveld  has 
overseas  offices  which  facilitate  U.S. 
sales  of  the  subject  merchandise  is  mere 
conjecture.  They  use  the  sales  structure 
of  one  company  (Vantin)  and  assume, 
without  any  foundation,  that  the  other 
companies  operate  similarly. 

Comment  6— Petitioners  state  that  the 
Department  inadequately  verified  that 
the  companies  under  investigation  did 
not  benefit  from  the  Beneficiation 
Allowance  (section  37E)  because  it  did 
not  obtain  the  names  of  the  companies 
which  have  been  approved  for  the 
program.  Petitioners  further  question 
the  validity  of  the  income  tax  return  for 
Highveld  reviewed  by  the  Department  at 
verificaUon  because  it  does  not  include 
section  37E  benefits  for  the  Columbus 
Joint  Venture.  (Highveld  owns  one-third 
of  Columbus.) 

Petitioners  suggest  that  the 
Department  use  the  "best  information 
available"  and  determine  the  ad 
valorem  rate  based  on  capital 
expenditure  for  each  company  in  1992. 

Highveld  reftites  petitioners'  claim 
that  its  tax  return  was  invalid. 
According  to  Highveld,  Columbus'  use 
of  Section  37E  will  appear  on  its  1993 
income  tax  return. 

DOC  Position — The  Beneficiation 
Allowance  is  an  income  tax  program. 
Due  to  confidentiality  laws,  government 
officials  could  not  disclose  any 
information  on  individual  company 
iricome  tax  returns.  The  government 
did,  however,  identify  where  a  section 
37E  claim  would  be  found  on  an  income 
tax  return.  We.  verified  that  none  of  the 
companies  under  investigation  claimed 
benefits  under  this  program  on  their 
income  tax  returns  filed  in  the  POI. 
Therefore,  the  Beneficiation  Allowance 
was  not  used. 

We  verified  the  validity  of  Highveld's 
income  tax  return  by  tying  entries  on 
the  income  tax  return  to  Highveld's 
audited  financial  statements  and 
internal  accounting  records.  Moreover, 
the  income  tax  return  was  accompanied 
by  an  independent  auditor's  certificate 


and  the  Inland  Revenue  tax  assessment 

certification. 
Comment  7— Petitioners  argue  that 

the  Department  did  not  adequately 
address  the  issue  of  residual 
government  interest  in  Iscor  at 
verification.  The  Industrial 
Development  Corporation  ("IDC')  holds 
16.2  percent  ov^'nership  interest  in  Iscor 
Petitioners  raise  two  arguments  with 
respect  to  this  issue.  First,  petitioners 
claim  that  there  is  no  explanation  as  to 
why  the  IDC  purchased  Iscor  shares. 
Second,  petitioners  state  that  the  long- 
term  loans  reported  in  Iscor's  1992 
Annual  Report  show  interest  rates  lower 
than  the  average  cost  of  borrowing  in 
1992.  Petitioners  claim  that  the  interest 
rates  on  these  loans  demonstrate  that 
they  are  either  explicitly  or  implicitly 
guaranteed  by  the  IDC.  Petitioners 
further  claim  that  the  IDC  itself 
provided  low-interest  rate  loans  to  Iscor 
Iscor  rejects  petitioners'  claim  that  the 
Department  did  not  verify  whether  the 
GOSA  has  any  residual  governmental 
interest  in  Iscor  through  the  IDC.  Iscor 
pomts  out  that  the  GOSA  verification 
report  states  that  the  IDC  decided 
independently  of  the  GOSA  to  invest  in 
Iscor.  Iscor  further  states  that  the  only 
financing  from  the  IDC  to  Iscor  is  one 
loan  which  was  provided  to  Iscor's 
Vereeniging  Works  (a  company  that 
does  not  produce  the  subject 
merchandise).  Finally,  Iscor  states  that 
the  Iscor  verification  report  clearly 
shows  that  the  long-term  loans  reported 
in  Iscor's  Annual  Report  were  examined 
by  the  Department  and  were  identified 
as  being  from  private  sources. 

DOC  Pos/fjon— The  Department 
examined  all  of  Iscor's  loans  and  found 
no  exphcit  guarantees  by  the  IDC.  nor 
did  it  find  any  loans  to  Iscor  from  the 
IDC  which  benefitted  the  subject 
merchandise.  The  one  loan  received  by 
Iscor's  Vereeniging  Works  relates  only 
to  long  products  (i.e.,  non-subject 
merchandise).  With  respect  to  any 
"imphcit"  guarantees,  as  explained  in 
the  preamble  to  section  355.44(c)  of  the 
Proposed  Regulations,  the  Department 
does  not  regard  imphcit  governmental 
loan  guarantees  as  giving  rise  to  a 
benefit. 

Summary 

Based  on  the  two  countervailable 
programs  described  above,  the  ad 
valorem  rates  are  as  follows:  0.08 
percent  for  hot-rolled  carbon  steel 
products;  0.08  percent  for  cold-rolled 
carbon  steel  products;  0.08  percent  for 
corrosion-resistant  carbon  steel  flat 
products;  and  0.16  percent  for  cut-to- 
length  carbon  steel  plate.  These  rates  are 
de  minimis,  pursuant  to  19  CFR  355.7. 
Therefore,  we  determine  that  no  benefits 
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which  constitute  bounties  or  grants 

within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manu&cturers,  producers  or 
exporters  of  certain  steel  products  in 
South  Africa. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 
accounting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  pubUc  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Comraert»  Building). 

Return  or  Destruction  of  Proprietary 

Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d)). 

Dated:  November  17, 1993. 

Bari>ara  R.  Sta£fonl, 

Acting  Assistant  Secntaryfor  Import 
A  dministration. 

Appendix  A 

Scope  of  the  Investigations 

The  products  covered  by  these 
Investigations,  certain  flat-roUed  steel 
products,  constitute  four  separate  "classes  or 
kinds"  of  merchandise,  as  outlined  below. 
Although  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  and  the 
scope  of  this  proceeding  are  dispositive. 

Certain  Hot-Rolled  Carbon  Steel  Flat-Roiled 

Products 

These  products  Include  hot-rolled  carbon 
steel  flat  products,  of  a  width  of  0.5  inch  or 
greater,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other  nomnetallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers),  or  In 
straight  iengtlis  which  are  less  than  4.7S 
milliineters  in  thlclmesa  and  of  a  %vldth 
measuring  at  least  10  times  the  thickness,  as 
currently  classifiable  in  the  HTS  under  item 
number*  7208.11.0000,  7208.12.0000, 
7208.13.1000,  7208.13.5000,  7208.14.1000. 
7208.14.5000.  7208.21.1000,  7208.21.9000. 
7208.22.1000,  7208.22.5000,  7208.23.1000, 


7208.23.5030,  7208.23.5090.  7308.24.1000. 
7208.24.5030.  7208.24.5090.  7208.34.1000. 
7208.34.5000.  7208.35.1000.  7208.35.5000, 
7208.44.0000,  7208.45.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.12.0000, 
7211.19.1000.  7211.19.5000,  7211.22.0080, 
7211.29.1000,  7211.29.3000.  7211.29.5000, 
7211.29.7030,  7211.29.7080,  7211.297090. 
7211.90.0000.  7212.40.1000,  7212.40.5000, 
7212.50.0000,  7214.30.0000,  7214.40.0010, 
7214.50.0010,  7214.60.0010,  and 
7215.90.5000.  Excluded  from  this 
investigation  are  certain  seat  belt  retractor 
spring  steel  and  certain  carbon  band  saw 
steel,  which  are  defined  respectively  by  the 
following  specifications: 

Certain  Seat  Belt  Retractor  Spring  Steel 

Chemical  Composition: 
Carbon— 0.78%-0  83% 
Manganese— 0. 35%-O.50% 
Phosphorus — 0.020%  maximum 

Sulphur— 0.008%  ina»<iniim 
Silicon— 0.10%-0.20% 
Aluminum— 0.020%-0.060% 
Chromium— 0.05%-0.15% 
Co^.per— 0.12%  maximimi 
Non-Metallic  Inclusion  Rating: 

(1)  IPSl  10.000  maximum 

(2)  ASTM  E45  A:  2  maYim»mi 
B  and  C:  1  maximum 

D:  1  maximum 

(3)  DIN  50602  SS:  tTMv<in^iTp  3 
OA:  maximum  1 

OS:  maximum  1 
OG:  maximum  2 
Banding: 

#1  maYlmiim 

Decarturlzation: 

Complet»BO.OOOS  inch  maximum 

Total3O.002  inch  maximum 
Width: 

14  inches  maximum 
Thickness: 

0.07  to  0.125  inches 

Certain  Carbon  Band  Saw  Steel 

Chemical  CompoaitlcHi: 
Carbon— 1.21%-1.35% 
Manganese— 0. 1 5%-0.35% 

Phosphorus — 0.025%  mnvtmiim 

Sulphiu>— 0.010%  maximum 
Silicon— 0.10%-0. 25% 
Aluminum— 0.015%  maximum 
Chromium— 0. 1 0%-0. 30% 
Copper — 0.15%  maximum 
Micros  tructure: 
Must  be  full  sorbitic  with  carbide  size  #1 

absolute  mavimiiTn 

Certain  Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products 

These  products  include  cold-rolled  (cold- 
reduced)  carbon  steel  flat  products,  neither 
clad,  plated  nai  coated  with  metal,  whether 
or  not  painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of  aS 
inch  or  greater,  or  in  straight  lengths  wiilch. 
if  of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width  which 
exceeds  150  milllmeteis  and  measures  at 
least  twice  the  thickness,  as  currently 


classifiable  in  the  HTS  under  item  mmbers 
7209.11.0000,  7209.12.0030.  7209.12.0090, 
7209.13.0030,  7209.13.0090,  7209.14.0030, 
7209.14.0090.  7209.21.0000,  7209.22.0000, 
7209.23.0000,  7209.24.1000,  7209.24.5000. 
7209.31.0000,  7209.32.0000,  7209.33.0000, 
7209.34.0000,  7209.41.0000,  7209.42.0000. 
7209.43.0000,  7209.44.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000,  7211.30.1030, 
7211.30.1090,  7211.30.3000,  7211.30.5000, 
7211.41.1000,  7211.41.3030,  7211.41.3090, 
7211.41.5000,  7211.41.7030,  7211.41.7080. 
7211.41.7090.  7211.49.1030.  7211.49.1090, 
7211.49.3000,  7211.49.5030,  7211.49.5060. 
7211.49.5090,  7211.90.0000.  7212.40.1000, 
7212.40.5000,  7212.50.0000,  7217.11.1000, 
7217.11.2000,  7217.11.3000,  7217.19.1000. 
7217.19.5000,  7217.21.1000.  7217.29.1000. 
7217.29.5000.  7217.31.1000,  7217.39.100Q. 
and  7217.39.5000.  Excluded  from  this 
investigation  is  certain  shadow  mask  steel, 
i.e.,  aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of  0.003 
to  0.012  inch  in  thickness.  15  to  30  inches 
in  width,  and  has  an  ultra  flat,  isotropic 
surface. 

Certain  Corrosion-Resistant  Carbon  Steel 
Flat-Rolled  Products 

These  products  include  flat-rolled  carbon 
steel  products,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as  zinc, 
aluminum,  or  zinc-,  aluminum-,  nickel-  or 
Iron-based  alloys,  whether  or  not  corrugated 
or  painted,  varnished  or  coated  with  plastics 
or  other  nomnetallic  substances  in  addition 
to  the  metalUc  coating,  in  coils  (whether  or 
not  in  successively  superimposed  layers)  and 
of  a  width  of  0.5  inch  or  greater,  or  in  straight 
lengths  whidi,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch  or 
greater  and  which  measures  at  least  10  times 
the  thickness  or  if  of  a  thicimess  of  4.75 
millimeters  or  more  are  of  a  width  which 
exceeds  150  millimeters  and  measures  at 
least  twice  the  thickness,  as  currently 
classifiable  in  the  HTS  under  item  numbers 
7210.31.0000,  7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090,  7210.60.0000, 
7210.708030,  7210.70.6060,  7210.70.6090. 
7210.901000,  7210.90.6000.  7210.90.9000. 
7212.21.0000.  7212.29.0000,  7212.30.1030. 
7212.30.1090,  7212.30.3000,  7212.30.5000, 
7212.40.1000,  7212.40.5000,  7212.50.0000. 
7212.60.0000,  7215.90.1000,  7215.90.5000, 
7217.12.1000,  7217.13.1000,  7217.19.1000. 
7217.19.5000,  7217.22.5000,  7217.23.5000, 
7217.29.1000,  7217.29.5000,  7217.32.5000. 
7217.33.5000,  7217.39.1000,  and 
7217.39.5000. 

Excluded  from  this  Investigation  are  flat- 
rolled  steel  products  either  plated  or  coated 
with  tin,  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  ("teme  plate"),  or  both 
chitnnium  and  chromium  oxides  ("tln-firee 
steel"),  whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other  nonmetalhc 
substances  in  addition  to  the  metallic 
coating.  Also  excluded  from  thl« 
investigation  are  certain  clad  stainless  flat- 
rolled  products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat-rolled 
products  less  than  4.75  millimeters  in 
thickness  that  consist  of  a  carbon  steel  flat- 
rolled  product  clad  on  both  sides  with  cold- 
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rolled  processed  steinless  steel  flat-rolled 
produiJ*  in  a  20%-60%-20%  i«tio. 

Certain  Ctttto- length  Flat-Boiled  Carbon 
Steel  Pttte 

These  products  include  hot-roHed 
carbon  steel  universal  mill  plates  [i.e.. 
flat-rolled  products  roUed  on  four  feces 
or  in  a  dosed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  miltimeters, 
not  in  poils  and  without  patterns  in 
relief),  neither  clad,  plated  nor  coated 
with  metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  ncnmetallic  substances;  and 
certain  hot-rolled  carbon  steel  flat 
products  in  straight  lengths,  hot  rolled, 
neither  clad,  plated,  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nomnetallic  substances,  4.75 
milhmeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  mllhmetere 
and  measures  at  least  twice  the 
thickness,  as  currentlv  classiSable  in  the 
HTS  under  item  numbers  7208.31  0000, 
7208.32,0000,  720833.1000, 
7208.33.5000,  7208.41.0000, 
7208.42.0000.  7208.43.0000, 
7208.90.0000.  7210.70  3000, 
7210.90.9000,  7211.11.0000, 
7211.12.0000.  7211.21.0000. 
7211.22.0045,  7211.900000, 
7212  40.1000.  7212.40.5000,  and 
7212.50.0000,  Excluded  from  this 
investigation  is  grade  X-70  plate. 

IFR  Doc  9a-2«896  PUed  ll-2»-«3,  8:45  am) 
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The  Consortia  of  American  Buslr>es8es 
In  the  Newty  Independent  States  Grant 
Program 

ACnOM;  Notice. 


SUMMARY:  The  Department  of  Commerce 
has  selected  three  additional  applicants 
to  receive  federal  fucdiag  under  the 
Consortia  of  American  Businesses  in  the 
Newly  Sidependent  States  (CABNIS) 
grant  pnograra.  Each  of  the  three 
applicai.t^  is  a  non-profit  consortium 
formed  to  assist  fb^proSt  U.S.  member 
comparaes  establish  a  commercial 
presence  in  the  Newly  Independent 
States  and  contribute'to  the 
privatization  process.  The  grantees  will 
be  requ^d  to  match  federal  funding. 
Each  consortium  will  use  the  funding  to 
help  defray  the  costs  of  starting  and 
cperating  a  Newly  Independent  States 
commercial  office.  The  three  new 
grantees  are  the  American-Russian 
Technology  Association,  New  York,  NY; 
Port  Authority  of  New  York/New  Jersey. 
New  York,  NY;  University  of  Alaska— 


AnchorageAVorld  Trade  Center  of 
Alaska,  Anchorage.  AK. 
FOR  FUflTHEB  MFOnUTXM  COMTACT: 
Friedrich  R  Crupe,  Acting  Director, 
Office  of  Export  Trading  Company 
Affeirs,  Trade  Development,  U.S. 
Department  of  Commerce,  Tel.  (202) 
482-5131.  This  is  not  a  toll-free  number. 
SUPPt^MEHTABY  tNFORIIArKDN:  On  July 
13, 1992,  57  FR  31044.  the  Department 
announced  the  availability  of  federal 
grant  funds  under  the  CABNIS  program 
and  its  intention  to  select  non-profit 
organizations  to  participate  as  grantees 
under  the  program. 

Dated;  November  t6, 1993. 
Friedrich  R.  Crape, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

IFR  Doa  93-28893  PUed  11-23-93;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Adminlstrathxi 

P.D.1118S3B] 

Mld-AttanUc  Rshery  Management 
Council;  IMeeting 

AQENCY:  National  Marine  Fisheries 

Service  (NT^ffS),  National  Oceanic  and 

Atmosphfflfic  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  public  meeting. 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Joanna  Davis 
at  least  five  days  prior  to  the  meeting 
dates,  telephone  (301)  674-2331. 

FOR  FURTHER  INFORMAT»ON  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Coimcil,  room  2115,  Federal  Building, 
300  South  New  Street,  Dover.  DE  19901; 
telephone:  (302)  674-2331. 

Dated;  Niovember  18, 1993. 
)oe  P.  Clem. 

ActingDirectoT.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc  93-28852  Filed  11-2^-93;  8:45  ami 
BMJJNO  COOE  3B10-a~» 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS)  NOAA,  Commerce. 

ACTION:  Modification  No.  3  to  Permit 
No.  627. 


SUMMARY:  The  Mid-AUantic  Fishery 
Management  Council's  (Council)  Ad 
Hoc  Scientific  and  Statistical  Committee 
re\1ew  vrill  be  held  on  December  14, 
1993.  The  Coiincil's  Demersal  Species 
CcHnmittee  will  meet  on  December  15, 
from  9  a.m.  until  10:30  a.m.,  and  will  be 
followed  by  a  Coastal  Migratory  Species 
Committee  meeting  from  10:30  a.m. 
until  11:30  a.nL  The  Ccundl  will  begin 
its  regular  session  on  December  15  at 
1:30  p.m.  with  adioumment  at 
epprrodmately  noon  on  December  16. 
The  meetings  will  be  held  at  the 
Holiday  Inn,  39th  and  Oceanfront, 
Virgmia  Beach,  VA  23451;  telephone: 
(804)428-1711. 

In  addition  to  hearing  conunittee 
reports,  the  Council  may  adopt 
Amendment  6  to  the  Summer  Floimder 
Fishery  Management  Plan  (FMP),  may 
take  action  en  Amendment  9  to  the  Surf 
Qam  and  Ocean  C^uahog  FMP,  and  may 
address  other  fisheries  management 
matters  as  deemed  necessary.  The 
Council  meeting  may  be  lengthened  or 
shortened  based  on  the  progress  of  the 
agenda.  The  Coimcil  may  also  go  into 
closed  session  to  discuss  personnel  or 
national  security  matters. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  §  216.33 
(d)  and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  Public 
Display  Permit  No.  627  issued  to 
Horizons  West,  Ltd.,  dba  Marine  Life 
Aquarium,  6001  South  Highway  16, 
Rapid  City,  South  Dakota  57701,  on 
March  14, 1988  (53  FR  9348),  and 
modified  on  November  1, 1990  (55  FR 
46980)  and  December  23,  1992  (57  FR 
62303)  is  further  modified  as  follows; 
Section  A.l  is  changed  to  read: 

A.l.  One  Atlentlc  bottJenos*  dolphin 
[Tursiops  truncatiss)  not  less  than  6'6'  of 
either  sex  may  be  taken  from  the  wild;  and 
t  one  mais  (77721  Ho^-itz)  has  been  rpceived 
from  the  Naval  Conimand.  Control  sad  Ocean 
Sun-einencc  Center,  RDT4E  Division. 

This  modification  becomes  effective 
upon  publication  in  the  Federal 
Register. 

Documents  pertaining  to  the  Fennit 
and  modification  are  available  for 
review  in  the  following  Offices: 

OfDce  of  Protected  Resourc<»s,  NMFS  NOA.^. 

1315  East  West  Highway,  room  13130, 

Silver  Spring,  MD  20910; 
Director,  Southwest  Region,  NMFS,  NOAA. 

6450  Koger  Blvd.,  St  Petersburg,  PL  33702; 

and 
Director.  Northwest  Region,  NMFS,  NOAA. 

7600  Sand  Point  Way.  NE.  BIN  C15700, 

Seatde.WA  98115. 

Dated:  November  18, 1993. 

(FR  Doc  93-28812  FUod  ll-23-«3;  8;45  am] 
BILUNO  CODE  S5W-22-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Planning  and  Steering  Adviaory 
Committee;  Cloaed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committen  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
Committee  will  meet  December  2,  1993, 
from  9  a.m.  to  3:30  p.m..  at  the  Center 
for  Naval  Analyses.  4401  Ford  Avenue. 
Alexandria.  Virginia.  This  session  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  topics  relevant  to  SSBN 
security.  The  entire  agenda  v^ill  consist 
of  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classiBed  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determmed  in  writing  that  all 
sessions  of  the  meeting  will  be  closed  to 
the  public  because  they  concern  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  LCDR,  D.  B.  Rich, 
Pentagon,  room  4D534.  Washington.  DC 
20350,  Telephone  Number:  (703)  693- 
7248. 

Dated:  November  9, 1993. 
Michael  P.  Rummel. 

LCDR.fAGC.  USN.  Federal  Register  Uaison 
Officer 

IFR  Doc.  93-28830  Filed  11-23-93;  8:45  am) 

BILUNG  CODE  M10-AE-F 


DEPARTMENT  OF  EDUCATION 

National  Board  of  the  Fund  for  the 
improvement  of  Postsecondary 
Education;  Meeting 

AGENCY:  National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATES  AND  TIMES:  December  10, 1993 
from  12  p.m.  to  10:30  p.m.  and  on 
December  11.  1993  from  7  a.m.  to  5  p.m. 
ADDRESSES:  The  Airhe  Conference 
Center.  Airlie,  Virginia  22186. 


FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Karelis.  Director.  Fund  for  the 
Improvement  of  Postsecondary 
Education.  7th  &  D  Streets.  SW., 
Washington.  DC  20202.  Telephone: 
(202) 708-5750. 

SUPPI^MENTARY  INFORMATION:  The 
National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  (National  Board)  is 
established  under  section  1003  of  the 
Higher  Education  Act  of  1965.  as 
amended  (20  U.S.C.  1135a-l).  The 
National  Board  of  the  Fund  is 
authorized  to  recommend  to  the 
Director  of  the  Fund  and  the  Assistant 
Secretary  for  Postsecondary  Education 
priorities  for  funding  and  approval  or 
disapproval  of  grants  submitted  to  the 
Fund. 

The  meeting  of  the  National  Board  is 
open  to  the  public.  On  December  10. 
1993  from  12  p.m.  to  10:30  p.m.  and  on 
December  11. 1993  from  7  a.m.  to  5 
p.m..  the  Board  will  meet  to  discuss 
FIPSE  program  priorities  and 
operations. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  room  3100,  Regional  Office 
Building  #3.  7th  &  D  Streets.  SW., 
Washington,  DC  20202  from  the  hours 
of  8  a.m.  to  4:30  p.m. 

Dated:  November  19, 1993. 

David  A.  LonguMcker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc.  93-28868  Filed  11-23-93;  8:45  am] 

BIUJNCCOOE  4000-01-41 


DEPARTMENT  OF  ENERGY 

Guideiinea  for  Voluntary  Reporting  of 
Greenhouae  Gaa  Emiaaiona  and 
Reductiona,  and  Cart>on  Sequeatration 

AGENCY:  Office  of  Policy,  Planning,  and 
Program  Evaluation  DOE. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  Two  public  workshops  and 
meetings  regarding  the  agriculture/ 
forestry  sector  and  transportation  sector 
will  be  held  by  the  DOE  Office  of  Policy. 
Planning  and  Program  Evaluation,  to 
facilitate  in  the  prflparatibn  of 
guidelines  for  the  voluntary  reporting  of 
greenhouse  gas  emissions,  reductions 
and  caition  sequestration. 
DATES  AND  AOORESSES:  The  agriculture/ 
forestry  sector  workshop  will  be  held 
December  9. 1993  at  the  Westin 
Peachtree  Plaza  Hotel,  210  Peachtree 
Street.  Atlanta.  GA  30303.  The 
workshop  will  begin  at  8:30  a.m.  and 
adjourn  at  5:30  p.m. 


The  transportation  sector  workshop 
will  be  held  on  December  10. 1993  at 
the  Westin  Peachtree  Hotel.  210 
Peachtree  Street,  Atlanta.  GA  30303. 
The  workshop  will  begin  at  8:30  a.m. 
and  adjourn  at  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  obtain  more  information  on  the 
workshops  call  Ms.  Debbie  Stowell  at 
(202)  586-7767.  To  obtain  a  copy  of  the 
Options  Identification  Document 
regarding  either  the  agriculture/forestry 
sector  or  the  transportation  sector,  call 
(202)  646-7896.  Copies  of  those 
documents  will  be  available 
approximately  one  week  before  each 
workshop. 

SUPPLEMENTARY  INFORMATION:  On  July 
27,  1993.  DOE  requested  comment  on 
the  initial  development  stage  of  the 
guidelines  for  voluntary  reporting, 
under  section  1605(b)  of  the  Energy 
Policy  Act  of  1992.  of  greenhouse  gas 
emissions  and  their  reductions  and 
carbon  fixation  (58  PR  40116).  For  a 
more  detailed  discussion  of  issues  in  the 
development  of  the  guidelines,  the 
reader  is  referred  to  the  discussion  in 
the  July  27  notice.  As  part  of  the 
guideline  development  process,  DOE  is 
hosting  a  series  of  public  workshops 
and  meetings. 

It  is  anticipated  that  the  workshop  on 
agriculture/forestry  issues  will  focus  on 
institutional  and  technical  issues  related 
to: 

•  The  reporting  of  carbon 
sequestration  In  forests,  including  the 
roles  of  land  conversion  to  forests, 
modified  forest  management  and 
harvest  methods  and  forest  preservation; 

•  The  effects  of  urban  forestry  on  the 
emission  and  sequestration  of 
greenhouse  gases; 

•  The  potential  for  secondary 
negative  carbon  sequestration  from 
forestry  activities  (e.g.,  through  activity 
shifting  or  market  leakage);  and 

•  The  effects  of  agricultural  activities 
on  greenhouse  gas  emissions  and 
sequestration,  with  specific  attention  to 
fossil  fuel  substitution,  efficiency 
improvements,  carbon  sequestration  in 
soils  and  reductions  in  fertihzer  use. 

It  is  anticipated  that  the  workshop  on 
the  transportation  sector  will  focus  on 
institutional  and  technical  issues  related 
to: 

•  Vehicle  fuel  efficiency 
improvements  by  both  manufacturers 
and  fleet  ov«iers; 

•  Total  vehicle  use  reduction  through 
both  employer  and  fleet  owmer 
programs; 

•  Fuel  switching  to  lower  greenhouse 
gas  emitting  fuels;  and 

•  Materials  reductions  in  the 
infrastructure  stage. 
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For  each  of  the  topics  In  these  two 
woiikshops,  a  pane!  of  invited 
participants  will  address  issues  and 
options  identified  in  the  Options 
identification  Document  and  discuss 
these  with  other  workshop  participants. 
The  rp  will  be  opportunities  for  brief  oral 
stati  itnents  from  the  public  on  the  issues 
uncwr  consideration  during  each  day's 
sesaon. 

The  goal  of  the  workshops  is  to 
develop  the  fullest  information  on 
alterative  options,  not  to  reach  any 
coniensus  of  opinion  nor  to  make 
collective  recommendations.  Workshops 
on  additional  topics  will  be  announced 
in  the  Federal  Register 
AbrA^&m  E.  Hwpel, 

Depiiy  Assistant  Secretory,  Bconomic  and 
Envtvnmental  Anofysa,  C^pca  of  Policy. 
Planning  and  Program  Evaluation. 
!FR  DtK-  s?- 28887  Filed  11-23-93;  8  45  ami 
BiUJNQ  CC3C  tmo-et-m 


Advisory  Committee  on  Envlrofunental 
Restoration  and  Wasts  ManagMnent 

AGEHCY:  Department  of  Energy. 
ACnCN:  Notice  of  open  meeting. 

StMnuRV:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Ckimmittee  Act 
(Pub.  L.  92-463.  86  Stat.  770).  notice  is 
hereby  given  of  the  following  Advisory 
Comimittee  meeting: 

Nante:  Environmental  Reirtoration  and 
Wastp  Management  Advisory-  Committee. 
Datei  fend  Times: 
Tuttday.  Decentfaer  14. 1993  from  8  a.m.  lo 

6  30  p.m. 
Wednesday,  December  15. 1993  from  8 
a.m  lo  3  p.m. 

P/ade  Tae  Holiday  Inn — Eisenhower 
Metr^^  2460  Eisenhower  Avenue,  AlexBndria, 
Virgihia  22314-4695. 

FOR  rURTHEP.  MFORMATiON  CODTTACT: 
Jamejs  T.  Melillo,  Executive  Secretary. 
Environmental  Restoration  and  Waste 
Manegeraent  Advisory  Committee,  EN4- 
1.  lOOO  Independence  Avenue  SW., 
Washington,  EX:  20585.  (202)  585-4400. 

StfPPUEMEKTAnV  MFOAMATION: 

Purpldse  of  the  Committee 

TUa  purpose  of  the  Committee  is  to 
provide  the  Assistant  Secretary  for 
EnviTonmcntal  Management  (EM)  with 
advice  and  recommendations  on  both 
the  sUistance  and  process  of  the  EM 
Programmatic  Environmental  Impact 
Statetr.snt  ar.d  othej  EM  projects,  from 
the  pBTspectives  of  effected  groups  and 
State  and  local  Governments.  The 
Committee  %vill  help  to  improve  the 
EnvlMnment&l  Management  Program  by 
assisjibg  in  the  process  of  securing 
conssDsus  racommendations,  and 
providing  the  Department's  numerous 


policies  with  opjwrtunities  to  express 
their  opinions  regarding  the 
Environmental  Management  Program. 
Tentative  AgMid* 
Tuesday,  December  14.  1993 

8  a.m — Chairperson  Opens  the  Meeting 

Chair  reports. 
8:30  a.m.— Assistant  Secretary  Thomas  P. 

Grambly — Program  Goals. 
9:30  am — Senior  Enviromnental 

Management  Staff  Issues  Discussion. 
1 2;30  pjn. — Lunch. 
1;30  p.ni.— Senior  Environmental 

Management  SuSF  Issues  Discussion 

continued. 
5:30  pro. — Public  Comment  Session. 
6:30  p.m. — Meeting  Adioums. 

Wednesday,  December  IS,  1993 

8  a.m. — Public  Meeting  Reconvened. 
Senior  Environmental  Management  Staff 

Issues  Discussion  continued 
12  p.m. — Lunch. 
1  p  m  —Senior  Environmental  Management 

Staff  Issues  Discussion  continued. 
3  p.m. — Meeting  Ends. 

A  final  agenda  will  be  available  si  the 
meeting. 

Pnblic  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  James  T. 
Melillo  at  the  address  or  telephone 
number  listed  above.  Individuals 
wishing  to  orally  address  the  Committee 
during  the  public  comment  session 
should  call  (800)  862-8860  and  leave  a 
message.  Individuals  may  also  register 
on  December  14. 1993,  at  the  meeting 
site.  Every  effort  will  be  made  to  hear 
all  those  wishing  to  speak  to  the 
Committee,  on  a  5rst  come,  first  serve 
basis.  Those  who  call  in  and  reserve 
time  will  be  given  the  opportunity  to 
speak  first.  The  Committee  Chairperson 
is  empowered  to  conduct  the  meeting  in 
e  fashdor,  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts  and  Minutes 

A  transcript  and  minutes  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  PubUc  Reading  Room.  lE- 
190,  Forrestal  Building.  1000 
Independence  Avenue  SW , 
Washington,  DC  20585  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  at  Washington,  DC  on  Nove.-nber  19 
1993. 

Marcia  L.  Morris, 

Deputy  Advisr>Ty  Committer  Manceemcit 
Officer 

IFR  Doc  92-288IW  Fi!r;d  11-23-92;  8  45  ami 
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OWce  of  Energy  Efficiency  and 
Renewsbia  Energy 

[Cats  Ho.  F-064] 

Energy  Conservation  Program  tot 
Consumer  Products:  Granting  ot  tha 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  ot 
DOE  Furnace  Test  Procedures  From 
Lennox  industries  Inc. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
action:  Notice. 


StiMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Lennox  Industries  Inc  (I.ennox)  from 
the  existing  Department  of  Energy  (DOE) 
test  procedure  regarding  blower  time 
delay  for  the  company  s  GCS24-650/813 
combination  gas-electric  equipment. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Lennox. 
Lennox's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Lennox 
seeks  to  test  using  a  blower  delay  time 
of  40  seconds  for  its  C^324-650/813 
combination  gas-electric  equipment 
instead  of  the  specified  1  5-minute 
delay  between  burner  on-time  and 
blower  on-time.  The  Department  of 
Energy  is  soliciting  comments,  data,  and 
information  respecting  the  Petition  for 
Waiver. 

DATES:  The  Department  of  Energy  will 
accept  comments,  da;8,  and  information 
not  later  than  December  27. 1993. 
ADDRESSES:  Written  co.T.m.ents  and 
statements  shall  be  sent  to:  Depart.ment 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Case  No.  F-064. 
Mail  Stop  EE-90,  room  6B-025. 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
(202)586-0561 

FOR  FURTHER  JNFQRKATION  CCJiTACT: 
Cyras  H.  Nasseri,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building.  1000 
Independence  Avenue  SW., 
W-ashington.  DC  20585,  (202)  586- 
7140. 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
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Mail  Station  GC-41.  Forrestal 
Bmlding,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202) 
586-9507. 

SUPPLEMENTAHY  INFOflMAUON:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  L&w  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619,  92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Pubhc  Law  100-12.  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357.  and  the  Energy 
Pohcy  Act  of  1992  (EPAct).  Public  Uw 
102-486. 106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consimiers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430.  subpart  B. 

The  Department  of  Energy  amended 
the  prescribed  test  procedures  by  adding 
10  CFR  430.27  on  September  26. 1980. 
creating  the  waiver  process.  45  FR 
64108.  Thereafter,  DOE  further  amended 
the  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedm^ 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 


denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  inmiediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  August  23. 1993.  Lennox  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  Lennox's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Lennox  requests  the  allowance  to  test 
using  a  40-second  blower  time  delay 
when  testing  its  GCS24-650/813 
combination  gas-electric  equipment. 
Lennox  states  that  the  40-second  delay 
is  indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
an  energy  savings  of  approximately  0.7 
percent.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay,  Lennox  asks  that  the 
Interim  Waiver  be  granted. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company.  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company.  50  FR  41553.  October  11. 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574.  December  1, 1988.  56  FR 
2920,  January  25, 1991,  57  FR  10166. 
March  24, 1992,  and  57  FR  34560, 
August  5, 1992;  Trane  Company.  54  FR 
19226.  May  4. 1989.  56  FR  6021, 
February  14, 1991,  57  FR  10167.  March 
24,  1992,  and  57  FR  22222,  May  27. 
1992;  Lennox  Industries,  55  FR  50224, 
December  5. 1990.  and  57  FR  49700, 
November  3, 1992;  Inter-City  Products 
Corporation.  55  FR  51487,  December  14, 

1990,  and  56  FR  63945,  December  6, 
1991;  DM0  Industries,  56  FR  4622, 
February  5. 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 
1991;  Carrier  Corporation.  56  FR  6018, 
February  14, 1991,  and  57  FR  38830. 
August  27, 1992;  Amana  Refiigeration 
Inc.,  56  FR  27958.  June  18. 1991.  56  FR 
63940,  December  6. 1991.  and  57  FR 
23392,  June  3, 1992;  Snyder  General 
Corporation.  56  FR  54960.  September  9, 
1991;  Goodman  Manufacturing 
Corporation,  56  FR  51713.  October  15, 

1991,  and  57  FR  27970,  June  23, 1992; 
The  Ducane  Company  Inc..  56  FR 
63943,  December  6, 1991.  and  57  FR 
10163,  March  24, 1992;  Armstrong  Air 
Conditioning,  Inc.,  57  FR  899,  January  9, 

1992,  57  FR  10160,  March  24, 1992.  57 
FR  10161.  March  24. 1992,  57  FR  39193, 


August  28, 1992,  and  57  FR  54230, 
November  17, 1992;  Thermo  Products. 
Inc.,  57  FR  903.  January  9, 1992; 
Consolidated  Industries  Corporation,  57 
FR  22220,  May  27. 1992;  Evcon 
Industries.  Inc..  57  FR  47847.  October 
20. 1992;  and  Bard  Manufacturing 
Company.  57  FR  53733,  November  12, 
1992.  Thus,  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Lennox  an  Interim  Waiver  for 
its  GCS24-650/813  combination  gas- 
electric  equipment.  Pursuant  to 
paragraph  (e)  of  §  430.27  of  the  Code  of 
Federal  Regulations  Part  430,  the 
following  letter  granting  the  Application 
for  Interim  Waiver  to  Lennox  was 
issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  pubfishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC,  November  17, 
1993. 

Frank  M.  Stewart.  Jr.. 

Acting  Assistant  Secretaiy,  Energy  Efficiency 
and  Renewable  Energy. 
November  17, 1993. 
Mr.  David  W.  Treadwell, 
Vice  President,  Research  and  Development, 
Lennox  Industries  Inc.,  P.O.  Box  1 10877. 
CoTTolton,  Texas  75011-0877. 

Dear  Mr.  Treadwell:  This  is  in  response  to 
your  August  23, 1993,  Application  for 
Interim  Waiver  and  Petition  for  Waiver  from 
the  Department  of  Energy  (DOE)  test 
procedure  regarding  blower  time  delay  for 
Lennox  Industries  (Lennox)  GCS24-650/813 
combination  gas-electric  equipment. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  18, 1985;  Magic  Chef  Company,  50 
FR  41553,  October  11, 1985;  Rheem 
Manufacturing  Company,  53  FR  48574, 
December  1, 1988,  56  FR  2920.  January  25. 

1991.  57  FR  10166,  March  24. 1992,  and  57 
FR  34560,  August  5, 1992;  Trane  Company. 
54  FR  19226.  May  4, 1989.  56  FR  6021, 
February  14, 1991,  57  FR  10167,  March  24. 

1992,  and  57  FR  22222,  May  27. 1992; 
Lennox  Industries,  55  FR  50224,  December  5, 
1990,  and  57  FR  49700,  November  3, 1992; 
Inter-City  Products  Corporation,  55  FR 
51487,  December  14, 1990,  and  56  FR  63945, 
December  6, 1991;  DM0  Industries,  56  FR 
4622,  February  5. 1991;  Hell-Quaker 
Corporation,  56  FR  6019,  February  14, 1991; 
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Carrier  Corporation.  56  FR  6018.  February  14 
1991,  and  57  FR  38830,  August  27, 1992; 
Amana  Refrigeration  Inc.,  56  FR  27958,  June 
18, 1991,  56  FR  63940,  December  6. 1991, 
and  57  FR  23392,  June  3, 1992;  Snyder 
General  Corporation,  56  FR  54960, 
September  9, 1991;  Goodman  Manufacturing 
Corporation,  56  FR  51713,  October  15, 1991, 
and  57  FR  27970,  June  23, 1992;  The  Ducane 
Company  Inc..  56  FR  63943,  December  6, 

1991,  and  57  FR  10163,  March  24, 1992; 
Armstrong  Air  Conditioning,  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160,  March  24, 

1992,  57  FR  10161,  March  24, 1992,  57  FR 
39193,  August  28. 1992,  and  57  FR  54230, 
November  17, 1992;  Thermo  Products,  Inc., 

,    57  FR  903,  January  9, 1992;  Consolidated 
Industries  Corporation,  57  FR  22220,  May  27, 
1992;  Bvcon  Industries,  Inc.,  57  FR  47847, 
October  20, 1992;  and  Bard  Manufacturing 
Company,  57  FR  53733,  November  12, 1992. 
Thus,  it  appears  likely  that  the  Petition  for 
Waiver  will  be  granted  for  blower  time  delay. 

Lennox's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any.  economic  impact  or 
competitive  disadvantage  Lennox  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  Lennox's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  GCS24-650/813  combination  gas- 
electric  equipment  regarding  blower  time 
delay  is  granted. 

Lennox  shall  be  permitted  to  test  its 
GCS24-650/813  combination  gas-electric 
equipment  on  the  basis  of  the  test  procedures 
specified  in  10  CFR  part  430,  subpart  B, 
appendix  N,  with  the  modification  set  forth 
below: 

(1)  Section  3.0  in  appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  sections  9.2.2,  9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procediires: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-)  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower. 
In  which  case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fen  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  time  results  In  the 
activation  of  a  tempeiature  safety  device 
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which  shuU  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay  (t-)  using  a  stop  watch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue,  pipe  within  *0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft 

"This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely, 
Frank  M.  Stewart.  Jr., 

Acting  Assistant  Secretary,  Energy  Efficiency 

and  Renewable  Energy. 

August  23. 1993. 

Assistant  Secretary,  Conservation  and 

Renewable  Energy,  United  States 

Department  of  Energy,  1000 

Independence  Avenue,  SW.,  Washington, 

DC  20585. 
Dear  Sir  This  is  a  Petition  for  Waiver  and 
Application  for  Interim  Waiver  submitted 
pursuant  to  title  10  CTR  430.27.  Waiver  is 
requested  bom  the  uniform  test  method  for 
measuring  energy  consumption  of  furnaces. 
In  the  interest  of  saving  energy,  Lennox 
Industries  Inc.  intends  to  use  a  fixed  40 
second  timing  control  on  our  GCS24-650/813 
series  of  combination  gas-electric  outdoor 
HVAC  equipment  to  gain  additional  energy 
savings  that  are  achieved  with  the  use  of 
shorter  blower  on  times.  Waiver  is  requested 
from  the  1.5  minute  time  delay  requirement 
between  the  burner  ignition  and  indoor 
blower  activation  in  3ie  heat-up  portion  of 
the  test  as  outlined  In  appendix  N  to  subpart 
B  of  part  430.  We  have  found  that  under  the 
current  method  of  test  the  flue  gas 
temperature  as  measured  in  the  stack  reaches 
a  value  which  is  higher  than  that  which  will 
be  seen  in  actual  operation  resulting  in 
inaccurate  comparative  data.  Our  test  data 
indicates  that  an  energy  savings  of 
approximately  0.7%  on  the  AFUE  is 
achievable  with  this  reduction  in  blower 
delay. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  to  a 
number  of  manufacturers  of  this  type  of 
equipment.  Lennox  is  confident  that  this 
waiver  will  be  granted  and  therefore  requests 
an  interim  waiver  be  granted  until  a  final 
ruling  is  made. 

Manufacturers  that  market  similar 
equipment  are  being  sent  a  copy  of  this 
petition.  If  any  other  Information  is  required, 
please  contact  me. 

Sincerely. 
David  W.  Treadwell, 

Vice  President.  Research  and  Development. 
cc:  Jim  Hickson 
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Jim  Day 
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Federal  Energy  Regulatory 
Commission 

[Dock«t  No.  ER93-949-000,  wt  ■!.] 

Carolina  Power  &  Light  Co.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interiocldng  Directorate  Filings 

November  18. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Carolina  Power  &  Light  Company 

(Docket  No.  ER93-949-0001 
Take  notice  that  on  November  5. 

1993,  Carolina  Power  &  Light  Company 

(CP&L)  tendered  for  filing  an 

amendment  to  its  September  13. 1993, 

filing  in  the  above-referenced  docket. 
Comment  date:  December  3, 1993,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  Northern  Electric  Power  Company, 

[Docket  No.  EC94-2-0001 

Take  notice  that  on  November  "0, 
1993,  Northern  Electric  Power  Co.,  L.P. 
tendered  for  fiUng.  a  Request  for  Prior 
Approval  of  Sale  of  Partnership  Interests 
Pursuant  to  Section  203  of  the  Federal 
Power  Act.  The  Project  is  a  qualifj-ing 
small  power  production  facility  subject 
to  the  Federal  Power  Act. 

Comment  date:  December  6,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Tampa  Electric  Company 

(Docket  No.  ER94-1 33-000) 

Take  notice  that  on  November  8. 
1993,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  Letter 
Agreements  between  Tampa  Electric 
and  each  of  three  utilities:  The  Gty  of 
Homestead.  Florida  (Homestead);  the 
Utihties  Commission,  City  of  New 
Smyrna  Beach.  Florida  (New  Smyrna 
Beach);  and  Oglethorpe  Power 
Corporation  ((^lethorpe).  The  Letter 
Agreements  amend  existing  Letters  of 
Commitment  under  Service  Schedule  J 
(Negotiated  Interchange  Service)  of 
Tampa  Electric's  contracts  for 
interchange  service  with  each  of  the 
utilities,  to  extend  the  terms  of  the 
commitments.  The  Letter  Agreements 
with  Homestead  and  New  Smyrna 
Beach  also  amend  the  respective  Letters 
of  Commitment  to  make  them 
reciprocal. 
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Tampa  Electric  proposes  that  the 
Letter  Agreements  be  made  effective  on 
January  1.  1994,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Tampa  Electric  states  that  copies  of 
the  fihng  have  been  served  on 
Homestead.  New  Smyrna  Beach, 
Oglethorpe,  and  the  Public  Service 
Commissions  of  Florida  and  Georgia. 

Comment  date:  December  3, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Louis  Drejrfiis  Electric  Power 
Company 

[Docket  No.  ER94-141-0001 

Take  notice  that  on  November  9. 
1993.  Louis  Dreyfus  Electric  Power  Inc. 
(LDEP)  tendered  for  filing  a  letter  from 
the  Executive  Committee  of  the  Western 
Systems  Power  Pool  fWSPP)  indicating 
that  LDEP  had  completed  all  the  steps 
for  pool  membership.  LDEP  requests 
that  the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 
LDEP  requests  an  effective  date  of 
September  7. 1993.  for  the  proposed 
amendment.  Accordingly,  LDH* 
requests  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee 

Comment  date:  December  3, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER94-139-000I 

Take  notice  that  on  November  10. 
1993.  Pacific  Gas  and  Electric  Company 
(PC&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
("FERC"  or  "Commission")  an 
Agreement  for  Clarification  and 
Establishment  of  Deviation  Accounting 
and  Operation  Under  the  Pacific  Gas 
and  Electric  Company— Sacramento 
Municipal  Utility  District 
Interconnection  Agreement 
(Agreement). 

The  Agreement  clarifies  provisions  in 
Section  4.6  of  the  PG&E-SMUD 
Interconnection  Agreement,  entitled 
Deviations  from  the  Schedule,  and 
establishes  certain  operating  and 
accounting  procedures.  There  is  no 
change  in  rates  and  therefore  no  change 
in  revenues. 

Copies  of  this  filing  have  been  served 
upon  SMUD  and  the  California  Public 
Utilities  Commission. 

Comment  date:  December  3. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER94-143-0001 

Take  notice  that  on  November  10. 
1993.  Wisconsin  Public  Service 
Corporation  requested  the  Commission 
to  disclaim  jurisdiction  over  a 
Transmission  Line  Construction 
Agreement  between  itself  and  an  all 
requirements  retail  industrial  customer, 
Waupaca  Foundry.  Inc..  or,  if  the 
Commission  asserts  jurisdiction,  to 
accept  the  Agreement  for  filing. 

Comment  aate.-December  3. 1993.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  California  Edison  Company 

(Docket  Nos.  ER86-271-005  and  ER87-365- 
004] 

Take  notice  that  on  November  8. 
1993.  Southern  Cahfomia  Edison 
Company  tendered  for  fiUng  its 
compliance  filing  in  the  above- 
refisrenced  dockets. 

Comment  date:  December  3, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER94-36-00O| 

Take  notice  that  on  November  16, 
1993.  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  Settlement  Agreement  in  its 
filing  in  the  above-listed  docket,  for 
transmission  service  for  New  York  State 
Electric  k  Gas  Corporation  (NYSEG). 
The  Settlement  agreement  changes  the 
proposed  effective  date  of  the  rate 
change  from  April  1, 1993  to  August  1, 
1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYSEG. 

Comment  date:  November  30, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Elkem  Metals  Company 

(Docket  No.  ER94-147-000] 

Take  notice  that  on  November  12, 
1993.  Elkem  Metals  Company  (Elkem 
Metals)  tendered  for  filing  a  letter 
regarding  the  power  purchase  agreement 
between  American  Power-Ohio,  Inc.  and 
Elkem  Metals. 

Comment  dafe.  December  3. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Boston  Edison  Company 

(Docket  No.  ER94-14&-0001 

Take  notice  that  on  November  10, 
1993.  Boston  Edison  Company  (Edison) 
tendered  for  filing  a  true  up  of  its  1992 
bill  to  Cambridge  Electric  Light 


Company  (CELCO)  for  services  provided 
to  CELCO  from  Edison's  Substation  402 
located  in  Somerville,  Massachusetts. 

Edison  states  that  it  has  served  the 
filing  on  CELCO  and  Town  of  Belmont. 
Massachusetts. 

Comment  date:  December  3. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

[Docket  No.  ER94-14S-00DI 

Take  notice  that  on  November  12, 
1993,  Portland  General  Electric 
Company  (PC^)  tendered  for  fihng  a 
Notice  of  Cancellation  FERC  Rate 
Schedule  No.  85  between  PGE  and 
Bonneville  Power  Administration. 

Comment  date:  December  3, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER93-932-000I 

Take  notice  that  on  November  10. 
1993,  Central  Vermont  Public  Service 
Corporation  ("Central  Vermont"  or  the 
"Company")  tendered  for  filing 
supplemental  information  in  connection 
with  the  above-referenced  docket. 

Central  Vermont  requests  the 
Commission  waive  its  notice  of  filing 
requirements  to  permit  the  rate  schedule 
to  become  effective  within  ten  days. 

Conunent  date:  December  3, 19S3.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caahell. 
Secretary. 

(PR  Doc.  93-28829  Filed  11-23-93;  8:45  am] 
aaiMO  cooc  srir-ti-f 
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[Protect  No.  244S-001  Illinois] 

Commonwealth  Edison  Co.; 
Availability  of  Environmental 
Assessment 

November  18, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropowrer  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  existing  Dixon  Hydroelectric  Project, 
located  on  the  Rock  River,  in  the  town 
of  Dixon,  in  Lee  County.  Illinois,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  project. 

On  August  26, 1993.  staff  issued  and 
distributed  to  all  parties  a  draft  EA.  and 
requested  that  comments  on  the  draft 
EA  be  filed  with  the  Commission  within 
30  days.  No  comments  were  filed  for 
this  project  in  response  to  the  draft  EA. 

In  the  EA.  the  Commission's  staff  has 
analyzed  the  environmental  effects  of 
the  existing  project  and  has  concluded 
that  approval  of  the  project,  with 
appropriate  mitigation  and 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quahty  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-28796  Filed  11-23-93;  8:45  am] 
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[Project  No.  11426-000  Pennsylvania] 

T.A.  Kecic,  III  and  H.S.  Keck; 
Availability  of  Environmental 
Assessment 

November  18, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  the 
Blackstone  Mill  Project,  located  on  East 
Mahantango  Creek,  in  Dauphin  County, 
Pennsylvania  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project. 

On  October  8. 1993,  staff  issued  and 
distributed  to  all  parties  a  draft  EA,  and 
requested  that  comments  on  the  draft 
EA  be  filed  within  30  days.  All 


comments  that  were  filed  have  been 
considered  in  the  EA. 

In  the  EA,  the  Commission's  staff  has 
analyzed  the  environmental  effects  of 
the  existing  unlicensed  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  mitigation  and 
enhancement  measures,  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretory. 
|FR  Doc.  93-28797  Filed  11-23-93;  845  am) 
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(Docket  No.  CP94-74-000,  et  ai.] 

Arfcia  Energy  Resources  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

November  17, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arlda  Energy  Resources  Co. 

IDocket  No.  CP94-74-000] 

Take  notice  that  on  November  12, 
1993,  Arkla  Energy  Resources  Company 
(AER),  1600  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docket  No.  CP94- 
74-000.  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  pubHc  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  a  new  mainline 
compressor  station  in  Grady  County, 
Oklahoma,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  AER  requests  authority 
to  construct  and  operate  on  8,250 
horsepower  compressor  station  on  its 
Line  AD  in  Grady  County.  Oklahoma 
(Amber  Junction  Compressor  Station). 
AER  states  that  this  compressor  station 
will  allow  AER  to  increase  peak  day  gas 
delivery  into  the  Chandler  Compressor 
Station  by  70,500  MMBtu  per  day 
thereby  enhancing  shipper  supply 
options  and  increasing  competitive 
transportation  to  existing  markets  at 
delivery  points  east  of  the  proposed 
compressor  station. 

AER  states  that  the  estimated  cost  of 
the  proposed  facihties  is  $5,214,200. 
The  proposed  facility  cost  will  be 
financed  through  internally  generated 
funds. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2.  El  Paso  Natural  Gas  Co. 

IDocket  No.  CP94-6»-000) 

Take  notice  that  on  November  9, 
1993,  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492.  El  Paso.  Texas 
79978,  filed  in  Docket  No.  CP94-69-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  an  exchange 
service  with  Chevron  U.S.A.  inc. 
(Chevron),  which  was  authorized  m 
Docket  No.  CP77-255-000.  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

El  Paso  proposes  to  abandon  its 
exchange  of  natural  gas  with  Chevron  in 
New  Mexico,  which  was  carried  out 
under  the  terms  of  an  agreement  dated 
October  15, 1976.  on  file  with  the 
Commission  as  El  Paso's  special  Rate 
Schedule  X-39.  It  is  stated  that  the  gas 
purchase  agreement,  dated  October  14. 
1976,  under  which  El  Paso  was 
purchasing  gas  fi-om  Chevron, 
terminated  March  10. 1989.  It  is 
explained  that  this  gas  purchase 
agreement  was  the  basis  for  the  gas 
exchange  and  that  once  El  Paso 
terminated  its  purchases  from  Chevron, 
there  is  no  need  for  the  exchange.  El 
Paso  states  that  it  has  signed  a  letter 
agreement,  dated  June  30, 1993,  with 
Chevron,  agreeing  to  terminate  the 
exchange.  It  is  stated  that  there  are  no 
existing  imbalances  under  the  exchange 
service.  It  is  asserted  that  any  future 
need  for  the  gas  subject  to  purchase  and 
exchange  can  be  acquired  by  means  of 
open-access  transportation  by  El  Paso 
for  Chevron. 

Comment  date  December  8, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Co. 

IDocket  No.  CP94-«3-000l 

Take  notice  that  on  November  15, 
1993,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP94-83-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
natural  gas  exchange  service  between 
ANR  and  Natural  Gas  Pipeline  Company 
of  America  (Natural),  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  in  an  order  issued 
April  26, 1956,  in  Docket  No.  G-10Q57. 
the  Federal  Power  Commission 
authorized  the  exchange  of  gas  between 
Michigan  Wisconsin  Pipe  Line 
Company  (Michigan  Wisconsin)  and 
Natural  pursuant  to  an  exchange 
agreement  dated  March  6, 1956.  It  is 
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further  stated  that  Michigan  Wisconsin 
subsequently  changed  its  name  to  ANR. 

ANR  states  that  in  a  letter  dated 
August  20. 1993.  Natural  notified  ANR 
of  its  intent  to  terminate  the  above 
described  service.  ANR  further  states 
that  it  submitted  tvritten  consent  to 
Natural's  proposed  abandonment. 

No  focihties  are  proposed  to  be 
abandoned  herein. 

Comment  date;  December  8, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Texas  Gas  Transmission  Corp. 

(Docket  No.  CP94-«l-000] 

Take  notice  that  on  November  15, 
1993.  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  3800  Frederica 
Street.  Owensboro,  Kentucky  42301. 
filed  in  Docket  No.  CP94-81-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.216)  for 
authorization  to  abandon  a  delivery 
facility  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  abandon  by 
removal  the  East  South  haven  Meter 
Station  which  is  located  on  its  main  line 
system  in  DeSoto  County,  Mississippi. 
Texas  Gas  states  that  the  meter  station 
is  an  existing  delivery  point  to 
Mississippi  Valley  Gas  Company  (MVG) 
under  a  firm  no-notice  transportation 
agreement  between  Texas  Gas  and  MVG. 
Texas  Gas  explains  that  MVG  has 
requested  by  letter  dated  June  14. 1993, 
that  (a)  Texas  Gas  abandon  service  to 
MVG  at  the  meter  station,  and  (b)  the  gas 
requirements  presently  supplied  from 
this  delivery  point  be  supplied  from  the 
existing  Greenbrook  delivery  point. 
Texas  Gas  advises  that  service  to  MVG 
would  not  be  affected  by  this 
abandonment. 

Comment  date;  January  3. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  National  Fuel  Gas  Supply  Corp. 

(Docket  No.  CP94-72-0OO] 

Take  notice  that  on  November  12, 
1993.  National  Fuel  Gas  Supply 
Corporation  (National  Fuel  Gas  Supply), 
10  Lafayette  Square.  Buffalo,  New  York. 
14203.  filed  in  Docket  No.  CP94-72-000 
a  request  pursuant  to  §§  157.205  and 
157.212  of  the  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
relocate  an  existing  delivery  point  with 
respect  to  an  existing  transportation 


customer.  National  Fuel  Gas 
Distribution  Corporation  (National  Fuel 
Gas  Distribution],  under  the  certificate 
issued  in  Docket  No.  CP83-4-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  Gas  Supply  states  that 
the  delivery  point  is  being  relocated 
because  of  a  transfer  of  a  portion  of  a 
gathering  line  from  National  Fuel  Gas 
Supply  to  National  Fuel  Gas 
Distribution,  making  it  necessary  to 
relocate  the  delivery  point.  National 
Fuel  Gas  Supply  further  states  that 
construction  is  not  required. 

Comment  date;  January  3. 1994,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

6.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP94-6S-0001 

Take  notice  that  on  November  9. 
1993.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  as  amended  (NGA)  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  (18  CFR  157.7), 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant),  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  an 
application  for  a  certificate  of  public 
convenience  and  necessity  autnorizing 
Applicant's  1994  Southeast  Expansion 
Project  including  (a)  authorization  to 
construct  and  operate  certain  pipeline 
facilities  to  create  additional  firm 
transportation  capacity  of  the  dekatherm 
equivalent  of  35,000  Mcf  of  gas  per  day 
on  the  main  line,  and  (b)  approval  of 
Applicant's  initial  rates  for  firm 
transportation  service  to  be  rendered 
through  such  incremental  firm 
transportation  capacity;  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Appficant  requests 
authorization  to  transport  35.000  Mcf  of 
natural  gas  per  day  on  a  firm 
incremental  basis  under  Rate  Schedule 
FT  and  Applicant's  blanket  certificate 
under  part  284(G)  of  the  Commission's 
regulations  on  behalf  of  the  15  shippers 
in  Georgia.  South  Carolina.  North 
Carolina,  and  Virginia.  The  initial  rate 
for  the  firm  transportation  service 
would  consist  of  a  monthly  reservation 
rate  of  $12.70  per  Mcf.  This  rate  is  based 
on  the  straight  fixed-variable  rate  design 
methodology  and  an  incremental  cost  of 
service.  Applicant  states  that  when  the 
1994  Southeast  Expansion  Project  is 
completed  it  will  provide  additional 
capacity  on  the  main  line  fixim  the  point 
of  intercormection  between  the  main 
line  and  the  Mobile  Bay  Lateral  near 


Butler,  Alabama,  to  certain  points  of 
delivery  upstream  of  Station  No.  165 
near  Chatham.  Virginia. 

In  order  to  provide  the  subject 
transportation  service.  Applicant 
proposes  to: 

(a)  uprate  (fi-om  650  pounds  per 
square  inch  "psi"  to  800  psi)  Line  "A" 
fi-om  Station  No.  120  to  Station  No.  130 
in  Georgia,  which  will  be  accomplished 
by  regulator  modifications  and  by 
replacing  eight  pipeline  segments 
(totalling  approximately  9.6  miles)  on 
Line  "A"  between  the  station?;  and 

(b)  place  into  regular  service,  two 
existing  steam-driven  compressors  at 
Station  100  which  are  currently 
operated  on  a  standby  basis  pursuant  to 
Docket  No.  CP92-510  and  re-wheel  and 
make  other  minor  modifications  to  these 
and  other  units  to  obtain  more  efficient 
operations. 

The  estimated  cost  of  the  proposed 
facilities  is  $27,842,000.  The  cost  will 
be  financed  initially  through  short-term 
loans  and  funds  on  hand.  Applicant 
proposes  to  have  the  facilities  in  service 
by  November  1, 1994  and  tiierefore, 
requests  that  the  authorization  be 
granted  no  later  than  May  31. 1994. 

Comment  date:  December  7. 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Koch  Gateway  Pipeline  Co. 

(Docket  No.  CP94-7O-000) 

Take  notice  that  on  Novembe^O, 
1993.  Koch  Gateway  Pipeline  Company 
(Koch).  P.O.  Box  1478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP94- 
70-000  a  request  pursuant  to  §§  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.211)  for 
authorization  to  construct  and  operate 
metering  and  regulating  facilities  for 
deliveries  to  Mobil  Oil  k  Refinery 
Company  (Mobil),  under  Koch's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  proposes  to  install  an  8-inch 
meter  station,  flow  computer  and 
regulator  to  facilitate  deliveries  of  gas 
transported  on  an  Interruptible  basis  to 
Mobil.  It  is  stated  that  the  facilities  will 
be  located  adjacent  to  an  existing  tap  on 
Koch's  line  in  St.  Bernard  Parish, 
Louisiana.  The  cost  of  the  proposed 
facilities  is  estimated  at  $122,640.  It  is 
stated  that  the  facilities  will  be  used  for 
the  delivery  of  12,000  MMBtu 
equivalent  of  gas  per  day.  It  is  asserted 
that  the  deliveries  are  within  Mobil's 
existing  entitlement  from  Koch  and 
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would  have  no  impact  on  Koch's  peak 
day  deliveries. 

Comment  date:  January  3, 1994,  in 
accoidance  with  Standard  Paragraph  G 
at  the  and  of  this  notice. 

Standasd  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
commttat  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washingtoii.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedia-e  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  118  CFR  157.10).  All  jwotests 
Rled  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  prolestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
th»ein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  uptm  the 
Federal  Energy  Regulatory  Commission 
by  sectiims  7  and  15  of  the  Natoral  Gas 
Act  and  the  CoraoiisaioD's  Rules  of 
Practice  and  Procedure,  a  hearing  ¥riD 
be  held  without  furthe*  notice  before  the 
Commiayion  or  its  designee  on  this 
apphcanon  if  no  motion  to  intervene  is 
f5i*d  within  the  time  required  herein,  if 
the  Coramiscicm  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval;  far  the  propoeed  abandonment 
axe  reqimed  by  the  pubbc  convenience 
and  nectessity.  If  a  motion  for  leave  to 
intervede  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUevea 
that  a  fcroial  bearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Undei  the  procedure  herein  provided 
for,  unl»|ss  otherwise  advised,  it  will  be 
unneces8«ry  for  applicau-  to  appear  or 
be  represented  at  the  hearing. 

G.  An  jr  person  or  the  Commission  s 
staff  may,  within  45  days  after  issuance 
of  the  lEJst&at  notice  by  the  Commission, 
iile  pursiuant  to  Rule  214  of  the 
Commispion's  Procaduial  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  tnterwiantion  and  piusuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shaU  be  deemed  to 
be  authorized  efiectlve  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  it  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  appHcation  for 

authorization  pursuant  to  section  7  of 

the  Natmal  Gas  Act 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-28803  Filed  11-23-93;  8:45  am) 

BiUMG  cooc  ir.?-m-* 


[DoclMt  No.  TII94-1-^2-000) 

Colorado  Interstate  Gas  Co.;  GRl 
Charge  Flung 

November  18, 1993. 

Take  notice  that  on  November  15. 
1993.  Colorado  hiterstate  Gas  Company 
(QG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  pursuant  to  Commission  Opinion 
No.  384  issued  October  5, 1993.  hi 
Docket  No.  RP93-1 40-000.  reflecting 
the  revised  Gas  Research  Instihile  (GRI) 
rates  effective  as  of  Januair  1, 1994. 

QG  states  that  copies  of  this  filing 
have  been  served  on  QG's  Jurisdictional 
customers  and  oubUc  bodies,  and  the 
filing  is  available  for  piAlic  inspection 
at  QG's  offices  in  Colorado  Springs. 
Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  Intervene  or  a  {»otest  with  the 
Federal  Energy  Regulatory  Commissicm, 
825  North  Capitol  Street  NE. 
Washington.  DC  20426,  hi  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  Ail  such  petitions  or  protests 
should  be  filed  on  or  before  November 
26, 1993.  Protests  will  be  considered  by 
the  Conmussion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  In  the 
public  reference  room. 
Lois  D.  CuheU. 
Secretary. 

i.T^  Doc  93-28802  Filed  11-23-93,  »;45  an.) 
BUMQ  cooc  «n7-0t-lt 


[Docket  Ho.  RP92-t20-008J 

Panhandle  Eaatem  Pipe  Una  Co.; 
Report  of  Refunda 

November  18. 1993. 

Take  notice  that  on  November  15. 
1993,  Panhandle  Eastern  Pipe  line 
Gmpany  (Panhandle)  filed  a  refimd 
report  with  the  Federal  Energy 
R^latory  Commission  (Commission). 


Panhandle  states  that  the  refund  report 
is  filed  in  accordance  with  Article  n  of 
a  Stipulation  and  Agreement 
(Agreement)  dated  June  4. 1993, 
approved  by  a  Cwnraission  order  issued 
August  4. 1993.  in  Docket  No.  RP92- 
120.  et  al.  Panhandle  states  that  the 
Agreement  required  it  to  pay  refunds  to 
customers  on  the  Wattenberg  System 
from  S^tember  1,  ia92  to  March  31. 
1993. 

Panhandle  states  that  it  paid  the 
refunds  on  Octobw  15, 1993,  including 
interest  calculated  through  that  date. 

Panhandle  further  states  that  a  copy  of 
the  refund  report  was  sent  to  each  of  its 
affected  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  C^itol  Street  NE.. 
Washington.  DC  20426,  hi  accordance 
with  Rule  211  of  the  Commissions 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  26, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lms  D.  Cashell. 
Secntary. 

WR  Doc.  93-28800  Wed  11-23-93,  845  ainl 
HUMQ  cooc  <717-Ot-H 


(DoclHt  No.  CP94-79-000] 

Panhttndte  Eastern  Pipe  Una  Co.; 
Apoilcatton 

November  18, 1993. 

I  ake  notice  that  on  November  15, 
1993.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1542. 
Houston,  Texas  77251-1642.  filed  in 
Dockrit  No.  CP94-79-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  end  approval  f  o 
abandon  by  sale  its  ownership  interest 
in  offshore  pipeline  and  appurtenant 
fadhties  located  offshore  Louisiana,  all 
as  mere  fully  set  forth  in  the  application 
on  file  with  the  Ccraiiiission  and  open 
to  pubUc  inspection. 

Panhandle  proposes  to  abandon  its 
72.2  percent  ownership  of  the  Vermilion 
329  Line  and  ita  38.2  percent  ownership 
of  the  Vermilion  340  Line  «dong  with  all 
appurtenant  facilities  located  in 
Vermihon  South  Addition.  Blocks  329, 
338,  339,  340.  341,  326.  325,  320,  and 
321.  Panhandle  proposes  to  sell  its 
interests  to  Midcon  Offshore,  bic. 
(Mldcon). 
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It  is  stated  that  these  facilities,  which 
were  installed  for  the  purpose  of 
offshore  gas  gathering,  are  located  at  a 
distance  from  Panhandle's  contiguous 
pipeline  system  and  that  the  gas  supply 
contracts  that  formed  the  basis  for  the 
original  construction  and  ownership 
have  been  terminated.  It  is  asserted  that 
Panhandle  has  not  been  providing  firm 
service  using  its  capacity  in  these 
facilities,  and  that,  therefore,  the 
proposed  abandonment  would  have  no 
adverse  effect  on  Panhandle's  existing 
or  future  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  3. 1993.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
inter\'ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  93-28794  Filed  11-23-93;  8:45  am] 

BILLING  CODE  S717-01-M 


P)oeli«t  No«.  RP89-224-000.  RP89-203- 
000.  RP90-139-000.  RM1-69-000 
(ConeoHdated)] 

Southern  Natural  Gas  Co.;  Order 
Extending  Briefing  Schedule 

November  18. 1993. 

On  August  12, 1993,  Southern  Natural 
Gas  Company  (Southern)  filed  a 
contested  partial  settlement  (the 
Settlement)  of  cost  of  service  and 
throughout  issues  for  the  locked-in 
period  in  the  captioned  dockets.  On 
October  7, 1993,  the  Presiding  ALJ 
certified  the  Settlement  to  the 
Commission.  The  Settlement  addresses 
cost  of  service  and  throughput  issues, 
but  provides  that  issues  of  cost 
classification,  cost  allocation,  rate 
design  and  refund  obligations  in  the 
Docket  Nos.  RP90-139-000  and  RP91- 
61-000  will  be  resolved  by  fihng  briefs 
and  reply  briefs  with  the  Commission. 
The  Settlement  states  that  the  first  briefs 
were  due  60  days  after  the  Settlement 
was  certified  by  the  AL). 

The  Settlement  is  now  under  review 
by  the  Commission.  In  light  of  that 
review,  and  to  assure  that  the  parties 
brief  the  issues  remaining  under  the 
Settlement  in  light  of  any  modifications 
the  Commission  may  make  to  the 
Settlement,  the  date  for  the  filing  of  the 
first  round  of  briefs  is  extended  30  days 
after  the  Commission  issues  an  order  on 
the  Settlement  in  these  proceedings. 
Thereafter  briefs  will  be  filed  according 
to  the  schedule  contained  in  the 
Settlement. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-28789  Filed  11-23-93;  8:45  am] 

BILLING  COOe  4717-01-M 


[Docket  No.  GT94-7-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  18, 1993. 

Take  notice  that  on  November  15. 
1993.  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  certain  revised  Tariff 
sheets  included  in  Appendix  A  attached 
to  the  filing.  The  proposed  effective  date 
of  such  tariff  sheets  is  November  1. 
1993. 

TGPL  states  tfiat  the  purpose  of  the 
filing  is  (i)  to  set  forth  in  TGPL's 
Volume  No.  1  Tariff  the  rates  and  fuel 
applicable  to  the  Niagara  Import  Point 
Project— System  Expansion  (NIPPs-SE) 
transportation  service  which  is 
converted  from  Section  7(c)  service  to 
transportation  under  pert  284  and  (ii)  to 


terminate  effective  as  of  November  1. 
1993.  Rate  Schedules  X-314  and  X-317 
for  KCS  Energy  Marketing.  Inc.  (KCS) 
formerly  Energy  Marketing  Exchange, 
Inc.  and  Transco  Energy  Marketing 
Company  (TEMCO).  respectively, 
pursuant  to  the  elections,  made  by  KCS 
and  TEMCO  to  convert  such  service  to 
service  under  part  284  effective  as  of 
that  date.  The  rates  included  therein 
reflect,  in  addition  to  the  generally 
applicable  charges  under  Rate  Schedule 
FT  (including  fuel),  reservation  and 
commodity  rate  surcharges.  The 
derivation  of  such  surcharges  is  set  forth 
in  Appendix  B  attached  to  the  filing. 
TGPL  believes  that  the  rates  filed 
therein  are  consistent  with  the 
Commission's  policy  that  the  rate  for 
conversions  ftt>m  part  157  to  part  284 
service  be  the  Rate  Schedule  FT  rate 
which  shall  include  a  surcharge  if  the 
part  157  rate  is  higher  than  the  FT  rate. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  KCS  and  TEMCO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  26, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  93-28795  Filed  11-23-93;  8:45  am) 

eiLUNG  CODE  C717-01-M 


[Docket  No.  RP8»-160-018] 

Trunkiine  Gas  Co.;  Report  of  Refunds 

November  18. 1993. 

Take  notice  that  on  November  4. 
1993.  Trunkiine  Gas  Company 
(Trunkiine)  filed  a  refund  report  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  in 
accordance  with  Article  VI  of  the 
Stipulation  and  Agreement  (Agreement) 
dated  November  25. 1991.  and  approved 
by  Commission  orders  issued  January  3. 
1992  and  January  9. 1992.  in  Docket  No. 
RP89-160-013.  et  al  Trunkiine  states 
that  the  Agreement  required  it  to  pay 
refunds  to  certain  jurisdictional 
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customers  for  the  period  November  1, 
1989  through  November  30, 1991. 

Ttvnkline  states  that  it  paid  the 
refunds  on  October  4, 1993.  including 
intei^st  computed  according  to  Section 
154.67(c)  of  the  Commission's 
regulations. 

Tnjnidine  further  states  that  a  copy  of 
the  ^fund  report  was  sent  to  each  of  its 
affected  customers  and  the  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedaral  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.£11.  All  such  protests  should  be 
filed  on  or  before  November  26. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  fiie  with  the  Commission  end  are 
avaijable  for  public  inspection. 
Loia  D.  Cashall, 
Secretary. 
IFR  Doc  93-28798  Filed  11-23-93;  845  amj 


(Dpchet  H<y  RP92-165-016] 

TrunkUne  Gas  Co.;  Report  of  Refunds 

Noveaber  18, 1993. 

Take  notice  that  on  November  4, 
1993,  Trunkline  Gas  Company 
(Trunkline)  filed  a  refund  report  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  in 
accordance  v«th  Article  VI  of  the 
Stipulation  and  Agreement  (Agreement) 
dated  January  25. 1993.  and  approved 
by  Cooimission  order  issued  February 
24. 1993,  in  Docket  No.  RP92-165-010. 
et  aJ.  Trunkline  states  that  the 
Agreement  requL-ed  it  to  pay  refunds  to 
certain  jurisdictional  customers  for  the 
period  N  ovember  1 , 1 992  through 
januairy  31,  1993. 

Trunkline  states  that  it  paid  the 
r«funds  on  October  4. 1993,  including 
interest  computed  according  to 
§  154|S7(c)  of  the  Commission's 
regulations.  Trankline  further  states  that 
a  copy  of  the  refund  report  was  sent  to 
each  of  its  affected  customers  and  the 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  IX:  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedxire.  18  CFR 
385.2U  All  such  protests  should  be 


filed  on  or  before  November  26,  1993. 

Protests  will  be  considered  by  the 

Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parbes  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Caahell. 

Secretary. 

[FR  Doc.  93-28801  Filed  11-23-93;  8:45  am) 

BIUJNO  cooe  (7t7-(»-M 


Office  of  Hearings  end  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  July  19  Through 
July  23, 1993 

During  the  week  of  July  19  through 
July  23,  1993,  the  decisions  and  orders 
summarized  below  were  issi^ed  with 
respect  to  appeals  and  applications  for 
other  rehef  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  hst  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  end 
Appeals. 

Appeals 

Carl  Weissman  6-  Sons.  7/22/93.  LFA- 
0308 

Carl  Weissman  &  Sons  (Weissman  & 
Sons)  filed  an  Appeal  from  a  denial  by 
the  DOE  Field  Office,  Richland  (DOE/ 
RL)  of  a  request  for  information 
submitted  under  the  Freedom  of 
hj  formation  Act  (FOIA).  Weissman  & 
Sons  requested  a  copy  of  the  tabuletion 
of  bids  received  in  response  to  a  Request 
for  Pn)posa]  (RFP)  issued  by 
Westinghouse  Hanford  Companv 
(WHO.  a  DOE  contractor.  The  RFV  was 
eventually  cancelled  by  WHO  after  a 
review  of  the  proposals  subrrirted.  DOE/ 
RL  withheld  the  bid  tabulations 
pursuant  to  FOIA  Exennption  4.  In 
considering  the  Appeal,  Lhe  DOE  found 
that  because  WHC  intended  to  reis.<iue 
the  RFP  at  a  later  date,  disclosure  of  the 
requested  bid  information  cculd  cause 
substaniial  harm  to  the  competitive 
position  of  the  companies  whose  bids 
would  be  released  and  impair  the 
government's  ability  to  obtain  proposals 
fit)m  these  companies  in  the  fjture. 
Accordingly,  the  Appeal  was  denied. 

Energy  Produds.  Inc..  7/22/93  LFA- 
0307 

Energy  Products,  Inc.,  filed  an  Appeal 
from  a  determination  issued  to  it  on 
June  14. 1993.  by  the  Director  of  the 
Office  of  Building  Energy  Research 
(Director)  of  the  DOE.  hi  that 
determination,  the  Director  stated  that 
the  DOT  did  not  find  any  documents 


responsive  to  the  appellant's 
information  request  under  the  Freadom 
of  Information  Art.  In  considering  the 
Appeal,  the  DOE  confirmed  that  the 
Director  followed  procedures  which 
were  reasonably  calculated  to  uncover 
responsive  documents.  Accordingly,  the 
DOE  denied  the  appellant's  request. 

Refund  Applications 

Apex  Oil  Compary.  Oark  Chi  &■  Refining 
Corp  /Gramco.  Ltd..  Sinclair 
Marketing.  Inc  .  Schaetzel  Oil  Co.. 
Jacobus  Co..  7. '22! 93.  RF342-753 
EF342-244.  BF342-280,  RF34 2-281 
The  DOE  issued  a  Decision  and  Order 
denying  four  Applications  for  Refund 
filed  in  the  Apex/Gark  special  refund 
proceeding  All  four  app.'icants  were 
initially  identified  as  spot  purchasers  of 
Clark  refined  petroleum  prodaas  during 
the  consent  order  period.  None  of  the 
firms  attempted  to  rebut  the  spot 
purchaser  presumption  of  noo-injury. 
Consequently,  their  Applications  were 
denied. 

Atlantic  Richfield  Company/Energy 
Cooperative.  Inc.  7/23/93.  RF304- 
J3010 

The  DOE  issued  a  Deasion  and  Order 
granting  an  Application  for  Refund  filed 
on  behalf  of  Energy  Cooperative,  hic. 
(EQ).  in  the  Atlantic  Richfield  Company 
Subpart  V  special  refund  proceedmg.  hi 
order  to  qualify  for  a  refund  based  uf)on 
the  ARCO  products  it  resold  to  its 
member-patrons,  cooperatives  such  as 
EQ  need  only  document  their  purchases 
from  ARCO  and  certi^^  that  any  refunds 
will  be  passed  along  to  its  member- 
patrons  However,  EQ  is  currently  a 
Chapter  7  Debtor  imder  the  Jurisdiction 
of  the  U.S.  Bankruptcy  Court  for  the 
Northern  District  of  Illinois.  The  DOE 
determined  that  as  EQ's  member- 
ovkTfiers  currently  have  claims  in  excess 
of  $15  milhon  against  the  Estate,  any 
refund  from  thss  proceeding  would 
benefit  the  me:nb«r-owners  by 
increasing  the  vah>e  of  their  clai.Ts  oi 
decreasing  their  obltgations  to  EQ's 
estate.  In  addition.  EQ's  Trustee 
certified  to  the  DOE  that  he  woi:ld 
notify  the  Bsnkmptcy  Court  upon 
receipt  of  any  refund.  The  DOE 
determined  that  EQ  had  met  the 
requireinents  appUrable  to  a  cooperative 
for  a  full  volumeL".c  refund  and  granted 
Jay  A.  Stfcinberg,  Trustee  for  the  E>taffl 
of  EQ,  a  reftir;d  of  $26,822. 

Enron  CorpJTbomi  Enterprises,  Inc.,  7/ 
20/93,  RF340-S5 
The  DOE  isfiuod  a  Decision  and  Order 
concerning  an  Application  for  Refund 
that  Thorns  Enterprises,  Inc.  (TO),  had 
submitted  in  the  Enron  Corporation 
(Enron)  special  refund  proceeding.  The 
DOE  found  that  TEI  was  essentially  a 
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continuation  of  the  proprietorship 
operated  by  Gerald  and  Donna  Thorns 
prior  to  the  incorporation  of  their 
business  as  TEI  in  1977.  Accordingly, 
the  DOE  granted  TEI  a  small  claims 
refund  of  $5,963  dollars  based  on  both 
the  total  purchases  of  TEI  and  the  total 
purchases  of  Thoms  prior  to  TEI's 
creation. 

Enron  Coq). /Waterloo  Service  Company, 
7/21/93.  BF340-72 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Apphcation  for  Refund 
that  Waterloo  Service  Company  (WSC) 
had  submitted  in  the  Enron  Corporation 
(Enron)  special  refimd  proceeding.  The 
DOE  found  that  WSC  is  an  agricultural 
cooperative  operating  for  the  benefit  of 
its  common  shareholder/patrons.  WSC 
claimed  a  refund  both  for  volumes  of 
Enron  propane  that  it  resold  to  its 
member-customers  and  for  volimies- 
resold  to  non-member  customers.  WSC's 
combined  claim  raised  issues 
concerning  the  appropriateness  of 
combining  different  presumptions  of 
injury.  Due  to  the  extreme  hardship 
being  suffered  by  WSC's  member- 
customers  as  a  result  of  weather 
conditions  in  Iowa,  the  DOE  determined 
to  immediately  grant  WSC's  claim 
regarding  its  cooperative  gallonage  and 
to  defer  its  claim  for  voliunes  sold  to 
non-member  customers.  Accordingly, 
the  DOE  granted  WSC  a  refund  of 
$778,632  dollars  based  on  its  total 
purchases  from  Enron  that  were  resold 
to  member-customers  and  required  WSC 
to  pass  through  this  refund  to  its 
members  on  a  dollar  for  dollar  basis. 

Asheville  Paving  Co..  Inc.  et  al  rf279_q41a4 

Atlantic  RichfieW  Company/Fauber  Construction  Co.,  Inc ." aFvlT-nK^ 

Bndgewater  Home,  Inc.  et  al " nPOTolnoK-x 

Carroll  &  Corum  BWg  Supply  Co.  et  aJ Z RP97? Ji^Ta 

Chicago  Housing  AuttK>fity PMTpIXiflflT 

Childers  Products  Co.  et  al  pppTllaoc^c 

gXollS^r" :.::::::::::::::::::::::::::::::::::::::::::::::::::::::::  ZVk-^i 

City  of  Sparta  et  al  „ rpotjuoavs^ 

ClarV  Oil  &  Refining  Cofp7E.J.  Bin  Green  RPqio^ 

Glens  ClarK  Oil  RFai;"oKi; 

Garrow  Oil  Corp  ZZZZIZZZZZ Sf^1^2 

Chucks  ClarV  Super  100  rf^^t 

Cleveland  Guiltotte  et  al RF97;~QTfii«; 

Columbus-McKinnon  Corp.  et  al rfpw" qotbT 

Consolidated  Parcel  Serv..  Inc.  et  al rf975^^^ 

Eby  Contractor.  Inc.  et  al  Z'\ RwSi^ 

Enron  Corp7  Lyie  Oil  Company  PF^InlfiA 

Famiville  Furniture  Co.  et  al ;.;;;: RF37?Iq9in-^ 

Florida  Veneer  Co..  Inc.  et  al RMTilTiS 

Gull  Oil  CorporationSriatwood  Gulf,  Inc oMnnlTic^ 

Brianwood  Gulf " Sro^.TxH 

Brianvood  Gulf,  Inc ■:::::::::::::::;:::::::::::::::::::::::::::; SF^2t?2 

Gulf  Oil  Corporation/Econ-O-Gas,  Inc op^illtx 

Gulf  Oil  Corpofation/Gilmer  Plantation  at  al df^  «n? 

Gulf  Oil  Corporation/HI-Air Z^^  laS 

Stevens  Aviation.  Inc ocoAAlioocl 

Gulf  Oil  Corporation/Martin  Gas  Products  'ZZ. dc^^c 

Gulf  Oil  Corporation/Shubuta  Gulf  Sen^e  et  al RF300^195^ 


Shell  Oil  Company/Collier-Evans  Oil 
Co..  Mid-America  Petroleum,  Inc.. 
7/23/93.  RF31 5-8922  RF3 15-8923 
This  Decision  and  Order  considered 
the  Applications  for  Refund  filed  by 
Gary  R.  Evans  on  behalf  of  CoUier-Evans 
Oil  Company  (Collier-Evans)  and  Mid- 
America  Petroleum  Company  (Mid- 
America).  Although  Mr.  Evans  sold 
CoUier  Evans  and  Mid^America  in 
September  1985,  he  claimed  that  he 
bought  back  the  rights  to  seek  those 
firms'  refunds.  After  reviewing  the 
submitted  Assignment  of  Claim,  we 
concluded  that  the  language  in  the 
contract  stipulated  clearly  and  explicitly 
that  Mr.  Evans  did.  indeed,  buy  back  the 
right  to  any  refund  due  to  Collier-Evans 
and  Mid-America  for  Shell's  alleged 
overcharges.  Next,  despite  Mr.  Evans" 
request  that  Collier-Evans  and  Mid- 
America  receive  separate  refunds  based 
on  the  applicable  presumption  of  injiuy, 
the  DOE  found  that  he  did  not 
affirmatively  demonstrate  that  the  firms 
were  operationally  distinct  entities 
during  and  after  the  consent  order 
period  under  his  ownership.  Therefore, 
the  purchase  volumes  of  Collier-Evans 
4pd  Mid-America  were  combined  and 
considered  under  a  single  presumption 
of  injury.  The  total  refund  granted  in 
this  Decision  and  Order  was  $11,992 
(comprised  of  $8,011  in  principal  and 
$3,981  in  interest)  based  on  the 
purchase  of  88.620.032  gallons  of  Shell 
refined  product. 

Texaco  Inc. /Consolidated  Rail 

Corporation.  7/22/93.  RF321-3067 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Consolidated  Rail  Corporation 


(Conrail)  in  the  Texaco  Inc.  special 
refund  proceeding.  Conrail  requested  a 
refund  based  on  purchases  of 
21,577,764  gallons  of  diesel  fuel  that  the 
firm's  records  indicated  it  had 
purchased  from  Texaco  from  April 
through  June  1976,  and  for  104,235,103 
gallons  of  other  refined  petroleum 
products  that  Conrail  estimated  it  had 
purchased  fitim  Texaco  during  the 
period  April  1976  through  January  1981. 
Conrail's  estimate  of  its  purchases  of 
refined  products  other  than  diesel  fuel 
was  based  upon  the  firm's  ratio  of  diesel 
fuel  to  non-diesel  fuel  purchases  from 
the  Mobil  Oil  Corporation.  Texaco's 
records,  however,  indicated  that  Conrail 
had  purchased  only  192,231  gallons  of 
non-diesel  fuel  products  during  the 
refund  period  for  those  products. 
Because  Conrail  did  not  present  any 
basis  for  finding  that  the  ratio  of  its 
purchases  from  Texaco  was  the  same  as 
that  of  its  purchases  from  Mobil,  the 
DOE  found  that  Texaco's  figures  were 
the  most  reliable  source  of  purchase 
volume  data  for  motor  gasoline, 
naphthas,  and  gas  oils.  Accordingly,  the 
DOE  granted  Conrail  a  refund  of  $32,642 
($23,947  principal  plus  $8,695  Interest) 
based  on  21,769,995  gallons  of  Texaco 
products. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  &)pies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  PubUc 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


7/23/93 
7/22/93 
7/19/93 
7/23/93 
7/22/93 
7/20/93 
7/19/93 
7/19/93 
7/22/93 


7/22/93 
7/19/93 
7/20/93 
7/22/93 
7/20/93 
7/19/93 
7/19/93 
7/22/93 


7/23/93 
7/20/93 
7/20/93 

7/23/93 
7/20/93 
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High  Plains  Concrete  Co.,  Inc.  et  ai oeo-^o  «.~,„ 

Kimsey  Egg  Company  et  al .. .  RF272-94200  7/22/93 

Lemhi  Coonty,  Idaho  et  al RF272-91700  7/19/93 

Luter  Paclong  Co..  Inc.  et  al' '""""". RF272-85139  7/19/93 

Manor  Independent  School  District  et  al nF272-90400  7/19/93 

Monahans-Wickett-Pyote  I.S.D  et  al  RF272-«3600  7/20/93 

Santa  Cruz  City  High  et  al  RF272-93927  7/19/93 

Saroni  Sugar  &  Rice.  Inc.  et  ai  RF272-79028  7/20/93 

Shea  Oil  Company/Simpson's  Shan  at  al".;;:";;.;;" ^ll'^'IS^  ^'^^'^^ 

Stanley  Ivy  Trucks " RF315-927  7/20/93 

Texaco  lnc7Qold  Hill  Texaco  et  al  " ' RC272-206  7/20/93 

Texaco  IncTHeinen's  Texaco  et  al  .       RF321-15457  7/22/93 

Texaco  Incyj.C.  Roberts  et  al  " RF321-10990  7/22/93 

Texaco  lnc7John  L.  Connier  Texaco  et  al'     5^^^"''°^®°  ^^^^ 

Texaco  IncTRedfem's  Texaco  et  al       .  rH"*"^^^  7/23/93 

Texaco  IncyRoger  Plummer  Co  RF321-16912  7/22/93 

Texaco  mcTWestem  Square  Texaco  et  ai ~ 5^^^"""^®°^  ^^^3 

Waterloo  Coal  Co.,  Inc.  et  al  RF321-1865  7/20/93 

Webb-Norfolk  Conveyor  et  al " ' " RF272-92627  7/19/93 

White  County  Lumber  Co.  et  al ..;." * RF272-93553  7/19/93 

William  L.  Brown  Ranch  et  al RF272-94013  7/22/93 

Williams  Tile  &  Terrazzo  Co.  et  al  .   RF272-90705  7/23«3 

Yale  Transportation  Company ;;" 2™"!tl^*^  ^'^^^ 

■  ^^ '  RC272-208  7/20/93 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Basil  Swim  Texaco  #1  

Breathitt  County  Schools  ... 

Brox  Diaries,  Inc 

Bud's  Texaco 

Cheme  Contracting  Corp  .. 

Davis  Bros 

Independent  Taxi  Opera- 
tors Association. 

Jansky  Brothers  Dump 
Truck  Service. 

Loneman  School  

Loyola  University  Chteago  . 

Magnoia  OilfiekJ  Sennces  . 

North  Trail  Gulf 

Sandoval  Texaco 

School  District  024  

Shtveiys  Texaco 

Station  Shell  

Yellow  Cab  of  Louisville, 
Inc. 


Case  no. 


RF321-16647 
RF272-79283 
RF272-e5642 
RF321 -18350 
RF272-91674 
RF321-16934 
RF272-90822 

RF272-94602 

RF272-81475 

RF272-93883 

RF300-13976 

RF300-15292 

RF321-16706 

RF272-«7168 

RF321-10968 

RF31 5-3384 

RF272-93221 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  lOOO  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Enei^  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  17. 1993. 
George  B.  Braznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  93-28889  FUed  11-23-93;  8:45  am] 
BILUNQ  CODE  M60-ei-r 


issuance  of  Decisions  and  Orders 
During  the  Weeic  of  September  6 
Through  September  10, 1993 

During  the  week  of  September  6 
through  September  10, 1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

Joseph  A.  Camardo,  Jr.,  9/9/93.  LFA- 
0314 

Mr.  Joseph  A.  Camardo.  Jr..  filed  an 
Appeal  from  a  determination  issued  to 
him  on  July  19. 1993.  by  the  Manager 
of  the  Pittsburgh  Naval  Reactors  Office 
of  the  DOE.  In  that  determination,  the 
Manager  denied  a  request  for 
information  filed  pursuant  to  the 
Freedom  of  Information  Act. 
Specifically,  the  Manager  denied  Mr. 
Camardo's  request  for  copies  of 
information  regarding  a  contract 
awarded  to  Afftrex  Limited.  In 
considering  the  Appeal,  the  DOE 
confirmed  the  existence  of  some 
additional  documents  responsive  to  Mr. 
Camardo's  clarified  request. 
Accordingly,  the  DOE  remanded  the 
case  to  the  Manager  for  a  determination 
regarding  the  releasability  of  these 
dociunent*  but  denied  the  Appeal  in  all 
other  respects. 

Milton  L  Loeb,  9/10/93.  LFA-0313 

Mr.  Milton  L.  Loeb  filed  an  Appeal 
from  a  denial  by  the  Albuquerque  Field 
Office  of  a  request  for  information  that 
he  filed  imder  the  Freedom  of 
Information  Act  (FOIA).  In  his  Appeal, 
Mr.  Loeb  challenged  Albuquerque's 


withholding  of  the  user's  manual  for 
software  developed  by  a  contractor  for 
the  DOE.  The  DOE  determined  that 
Albuquerque  had  properly  withheld  the 
requested  manual,  in  which  the 
contractor  holds  a  copyright,  under 
Exemption  4  of  the  FOIA.  Accordingly, 
the  Appeal  was  denied. 

Refund  Applications 

Empire  Asphalt.  Inc..  9/10/93.  BF272- 
49401.  RD272-44574 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Empire  Asphalt,  Inc.,  a  producer  of 
asphaltic  concrete,  in  the  Subpart  V 
crude  oil  special  refund  proceeding.  A 
group  of  States  and  Territories  (States) 
objected  to  the  Application  on  the 
grounds  that  the  applicant  was  able  to 
pass  through  increased  petroleum  costs 
to  its  customers.  In  support  of  their 
objection,  the  States  submitted  an 
affidavit  of  an  economist  stating  that,  in 
general,  the  construction  industry  was 
able  to  pass  through  increased 
petroleum  costs.  The  DOE  determined 
that  the  evidence  offered  by  the  States 
was  insufficient  to  rebut  the 
presumption  of  end-user  injury  and  that 
the  applicant  should  receive  a  refund. 
The  DOE  also  denied  the  States'  Motion 
for  Discovery,  finding  that  discovery 
was  not  warranted  where  the  States  had 
not  presented  evidence  sufficient  to 
rebut  the  applicant's  presumption  of 
injury.  The  refund  granted  to  the 
applicant  in  this  Decision  was  $5,142. 

Texaco  Inc. /Gonzales  Texaco.  9/10/93. 
RF321-19877 

The  DOE  issued  a  Decision  and  Order 
rescinding  a  refund  that  had  been 
granted  to  Gonzales  Texaco  in  the 
Texaco  Inc.  Subpart  V  special  refund 
proceeding  on  August  12, 1993  (Case 
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No.  RF32 11-5040).  The  events  that  led 
'o  this  Decision  began  on  October  25. 
1990.  when  a  refund  was  erroneously 
granted  to  Gonzales  Texaco  on  the  basis 
of  the  purchases  of  another  Texaco 
outlet.  When  this  error  came  to  light,  a 
further  Decision  dated  April  19.  1991. 
was  issued  rescinding  the  prior  refund 
and  requiring  Mr.  Horacio  Gonzales,  the 
owner  of  Gonzales  Texaco,  and  the 
firm's  representative,  Energy  Refunds, 
Inc.,  to  repay  the  improperly-based 
refund.  See  Texaco  Inc/Gonzales 


Texaco,  21  DOE  1 85.220  (1991). 
Because  the  actual  refund  product  sales 
of  Gonzales  Texaco  formea  the  basis  for 
a  refund,  when  the  improper  refund  was 
repaid,  the  August  12. 1993  Decision 
was  issued  granting  Gonzales  Texaco  a 
refund  that  was  somewhat  greater  than 
that  awarded  in  the  initial 
determination.  Then,  however,  we 
learned  from  Energy  Refunds.  Inc..  that 
Mr.  Gonzales  had  not  contributed  to  the 
repayment  of  the  first  improperly-based 
refund.  In  order  to  avoid  a  windfall  to 


Mr.  Gonzales,  the  August  12.  1993 
refund  was  rescinded. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Companv'A.H.  Perkins  et  al  pp,^^  ,,,.^ 

Atlantic  Richfield  Company/Euclid  Arco ppa«l",^^f! 

Atlantic  Richfield  Company/Harvey's  Arco  et  a!  pponT,  Too, 

Atlantic  Richfield  Company/Maryland  Bolt  ft  Nut  Co.  et  al Dc^nTCln,: 

Atlantic  Richfield  Company/Milbum  Grocery  et  al  o^on. ",:„;! 

City  of  Llano  et  al RF304-14077 

City  of  Pineville,  Louisiana  et  al '. ^V^~**^^ 

Floyd  S.  Pike  Electrical RF272-«8t25 

Getty  Oil  Company/Frantic  Auto  Repair Z''Z ulZl~tllV 

Gulf  Oil  Corporation/James  M.  Walker.  Jr ool^l 

Gulf  Oil  Corporation/Sumifon  Gas  Co.  et  al  Zl bp,^,  ,,c, 

Magoffin  County  Schools Kh300-13363 

Shell  Oil  Company/Burditt  W.  Ashton '...ZZ. b^«"^J1^ 

Comer  Shell  Grocery RF315-303 

San  Andreas  Shell  .  "  RF"315-5357 

loe-s  Shell  RF315-5910 

Texaco  Inc./E.D.  Lloyd  Oil  Co.  et  ai  RF315-10280 

Texaco  Inc./Gfecne's  Texaco  M  et  al  ..  RF321-15704 

Texaco  Inc./Peco  Texaco  KF321-16456 

Texaco  Inc./Tideport  Petroleum.  Inc.  et  al!!"!!! ?C^"~^^®^^ 

Texaco  Inc./Ward  Road  Texaco  et  al  KF321-17637 

Town  of  Plainville  et  al  ..; RF321-19001 

• RF272-85318 


9/07/93 
9/07/93 
9/10/93 
9/08/93 
9/07/93 
9/10/93 
9/07/93 
9/07/93 
9/10/93 
9/9/93 
9/08/93 
9/08/93 
9/08/93 


9/10/93 
9/08/93 
9/06/93 
9/10/93 
9/9/93 
9/07/93 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

AbtwttlSD  

Ansonia  School  District  

Bethel  School  District 

Big  Springs  PMk  Schools 

City  ot  Guadakjpe  

CityofHarahan  

Cityof  SartaM 

City  of  Seneca 

City  of  Tipton  

Colmesneil  ISO 

Dolton  School  District  148  . 

Dupree  School  District  64- 
2 

Enterprise  School  District  .. 

Farwell  Area  Schools  

Gary  LekvoW  

Graettinger  Commuruty 
School  District. 

James  W.  SinH)kin  

Liberty-Perry  Community 
School  Corp. 

Los  Gatos/Saratoga  Joint 
Union. 

Montgomery  County  R  II  ... 

Morrison  Brothers.  Inc 

North  County  Transit  Dis- 
trict 

North  White  School  Cor- 
poration. I 


Case  No. 


RF272-81266 
RF272-81606 
RF272-81382 
RF272-fl1318 
RF272-88368 
RF272-88373 
RF272-88392 
RF272-88387 
RF272-e8395 
RF272-81242 
RF272-79638 
RF272-ei428 

RF272-81793 
RF272-81213 
LFA-0317 
RF272-81692 

LFA-0318 
RF272-81518 

RF272-84605 

RF272-81250 
RF272-91821 
RF272-92258 

RF272-81683 


Name 

Oelwein  Community 

School  District. 

Painesville     City     School 
District 

Pass  &  Seymour/Legreind  . 

Ravenswood  City  Elemen- 
tary. 

Scott  aty  R  I  School  Dis- 
trict. 

Scott       County      Central 
Schools. 

Sheldon  Ranches.  Inc  

Siren  School  District 

The  O.K.  Tnjcking  Com- 
pany. 

Toppenish  School  District  . 

Town  of  Tiburon  

Town  of  Torrington  

Town  of  Townsend 

Vecelfo  &  Grogan,  Inc  

Verifine     Dairy     Products 
Corp. 

Via  Metropolitan  Transit  .... 

Village     of     Hastings-on- 
Hudson. 

Village  of  HicksvilJ^^  

Village  of  Thornton  

Whiripool  Corp 

Window  Rock  Unified  Dis- 
trict #8. 


Case  No 


RF272-81281 

RF272-81706 

RF272-92012 
RF272-81217 

RF272-81264 

RF272-79677 

RF272-93180 
RF272-81258 
RF31 5-9541 

RF272-81495 
RF272-88396 
RF272-88393 
RF272-88384 
RF272-94515 
RF272-93703 

RF272-91928 
RF272-88377 

RF272-88381 
RF272-88397 
RF272-91954 
RF272-81298 


Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 

Dated:  November  17. 1993. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals 
(PR  Doc.  93-28890  Filed  11-23-93;  8:45  am] 

BILUNG  CODE  M50-01-P 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Pubhc  Reference  Room  of  the  Office  of 


Issuance  of  Decisions  and  Orders 
During  the  Office  of  Hearings  and 
Appeals 

Week  of  September  13  Througti 
September  17, 1993 

During  the  week  of  September  13 
through  September  17. 1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  Ust  of  submissions  that  were 
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dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Refund  Applications 

Atlantic  Richfield  Company/The 
Wemett  Corp..  9/16/93.  RS304- 
14224 

On  August  4,  1993.  the  EXDE  issued  a 
Supplemental  Decision  and  Order  to  the 
Wemett  Corp.  and  the  firm's  counsel. 
Bassman.  Mitchell  &  Alfano,  concerning 
an  Application  for  Refund  that  counsel 
had  filed  on  behalf  of  the  firjn  in  the 
Atlantic  Richfield  Company  (ARCO) 
Subpart  V  special  refund  proceeding. 
The  Supplemental  Order  found  that  an 
ARCO  refund  previously  granted  to  The 
Wemett  Corp.  had  been  excessive 
because  the  firm's  refund  AppHcation 
overstated  its  period  of  ownership  of  an 
ARCO  reseller  and  consequently 
overstated  the  volume  of  ARCO 
purchases  that  could  form  the  basis  for 
a  refund.  Consequently,  the  DOE 
required  The  Wemett  Corp..  or  the 
counsel  (the  co-payee  of  the  excessive 
refund),  to  repay  the  difference  between 
the  amount  of  the  refund  granted  and 
the  lesser  refund  to  which  the  firm  was 
entitled,  i.e.,  $677.  In  the  event  that  the 
excessive  portion  of  their  refund  was 
not  repaid  within  a  period  of  30  days, 
the  Supplemental  Order  provided  for 
the  accrual  of  interest  on  the  unpaid 
balance.  In  response.  Mr.  Douglas  B. 
Mitchell,  of  counsel,  responded  that  the 
client  was  bankrupt  and.  while  counsel 
attempted  to  locate  the  client,  requested 
a  stay  of  the  portion  of  the 
Supplemental  Decision  concerning  the 
accrual  of  interest.  The  request  was 
denied  because  counsel  did  not  even 
allege  the  possibility  of  irreparable 
injury  or  impossibility  of  complying 
with  the  provisions  of  the  order— the 
general  basis  for  a  stay— and  because  the 
relief  sought  by  counsel  could  be 
obtained  merely  by  the  repayment  of  the 
$677  excessive  refund,  obviating  the 
need  for  any  administrative  remedy. 

Charter  Oil  Company/Texas.  9/16/93. 
RM23-263 
The  State  of  Texas  filed  a  Motfon  for 
Modification  of  a  previously-approved, 
second-stage  refund  plan.  The  Motion,  if 
granted,  would  allow  the  State  to 
discontinue  the  Diesel  Fuel 
Conservation  program  and  implement  a 
new  Rural  Public  Transportation 
program.  Under  Texas'  proposed 
modification.  $1,700,000  ($800,000  plus 
accrued  interest)  of  the  Charter  Oil 
Company  monies  designated  for  the 
Diesel  Fuel  Conservation  program 
would  be  reallocated  to  the  Rural  Public 
Transportation  program.  The  State 
predicts  that  its  injured  customers  will 


receive  restitutionary  benefits  through 
reduced  gasoline  consumption.  A 
reduction  in  the  number  of  single 
occupant  vehicles  will  also  lead  to 
smoother  traffic  flow  and  reduce 
congestion.  Furthermore,  this  program 
will  reduce  air  pollution  due  to  auto 
emissions.  The  DOE  has  previously 
approved  funds  for  state  support  of 
public  transportation.  Accordingly,  the 
Motion  for  Modification  was  granted. 
Gulf  Oil  Corporation/  Holston  Defense 
Corporation.  9/15/93.  RF300-19821 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Holston 
Defense  Corporation  (Holston).  a  firm 
which  purchased  Gulf  products  for  use 
in  the  Holston  Army  Ammunition  Plant. 
Holston  operated  this  facility  under  a 
"cost-plus-fixed  fee"  contract  for  the 
Department  of  the  Army,  which 
ultimately  paid  for  the  cost  of  all 
purchases  of  petroleum  products  made 
by  Holston  for  the  plant.  Accordingly, 
the  OHA  found  that  Holston  was  not 
injured  by  any  Gulf  overcharges,  and  the 
Application  for  Refund  was  therefore 
denied. 

South  Orange-Maplewood  School 
District.  9/16/93.  RR272-108 
The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  in  the  Subpart  V 
crude  oil  special  refund  proceeding 
being  completed  by  the  DOE  under  10 
CFR  Part  205.  The  South  Orange- 
Maplewood  School  District  stated  as  a 
basis  for  reconsideration  that  the 
individual  responsible  for  submitting 
any  additional  crude  oil  refund 
information  to  OHA  had  not  received 
the  request  for  information.  Upon 
reconsideration,  the  DOE  determined 
that  the  School  District  should  receive 
a  refund  of  $1,300. 

Texaco  Inc./ Jack  Musgrove  Texaco 
Service.  9/17/93.  RF321-19897 
The  DOE  issued  a  Supplemental 
Decision  and  Order  reducing  a  refund  of 
$4,377  (including  $650  in  accrued 
interest)  that  had  been  granted  to 
Katherine  M.  Gentry  in  the  Texaco  Inc. 
Subpart  V  special  refund  proceeding. 
The  refund  was  based  upon  the  sales  of 
Texaco  refined  products  by  a  retail 
motor  gasoline  sales  outlet.  Jack 
Musgrove  Texaco,  operated  by  Ms 
Gentry's  father  during  the  period  March 
1973  through  January  1981.  However,  a 
subsequent  refund  Application  showed 
that  Ms  Gentry's  father  had  not  operated 
the  Texaco  outlet  after  May  1979. 
Accordingly,  the  DOE  modified  the 
refund  granted  to  Ms  Gentry  and 


directed  her  to  repay  the  excessive 
refund  together  with  interest  to  the 
present  date. 

Texaco  Inc/Mongans.  Inc..  9/14/93 
RF321-6167 

DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Mongans.  Inc.  (Mongans).  in  the 
Texaco  Inc.  special  refund  proceeding. 
This  applicant  claimed  to  have 
purchased  Texaco  products  both 
directly  from  Texaco  and  indirectly 
through  the  Woodbury  Fuel  and  Supply 
Co.  Howevever.  the  applicant  did  not 
document  any  of  the  indirect  purchases 
nor  some  of  the  purchases  claimed  to 
have  been  made  directly  from  Texaco 
The  DOE  determined  that  Mongans  was 
eligible  for  a  reftind  based  upon  the 
Texaco  invoices  for  purchases  that  were 
not  reflected  in  Texaco's  records,  but 
rejected  the  request  that  additional 
direct  Texaco  purchases  be  extrapolated 
from  those  invoice  figures.  Mongans 
was  granted  a  refund  of  $2,253  ($1,649 
principal  plus  $604  interest),  based 
upon  its  documented  direct  Texaco 
purchases. 

Texaco  Inc./R  &  L  Texaco.  9/15/93 
RR321-125 

Raymond  R.  Henry,  the  owner  of  R  & 
L  Texaco,  filed  a  Motion  for , 
Reconsideration  of  a  Decision  and  Order 
that  denied  duplicate  refund 
Apphcations  that  he  had  filed  in  the 
Texaco  refund  proceeding.  Mr.  Henry 
had  signed  both  Applications,  and  in 
the  second  Application  had  certified 
that  he  had  not  previouly  filed,  or 
authorized  the  filing  of,  any  other 
refund  application  in  the  Texaco 
proceeding.  In  support  of  the  Motion, 
Mr.  Henry  stated  that  he  had  not 
realized  that  he  had  filed  two 
Applications  for  the  same  refund.  In 
considering  the  Motion,  the  DOE  found 
that  Mr.  Henry's  statement  was  not 
credible  since  the  DOE  had  previously 
dismissed  an  earlier  duplicate 
Application  and  warned  him  not  to  file 
another  Appfication  in  the  Texaco 
proceeding.  Accordingly,  the  DOE 
reaffirmed  the  denial  of  Mr.  Henry  s 
refund  claim  on  equitable  grounds  and 
denied  the  Motion  for  Reconsideration. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
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Air  Products  and  Chemicals.  Inc  ... 

Appleton  City  R  D  et  al !..'.".'"".".' RF272-19034 

Atlantic  Richfield  Company/Borou^orNorth^ie'etai. ' ^?I^"*^®®^ 

Atlantic  Richfield  Company/Faith  Oil  Company,  Inc  S^,^ 

Atlantic  Richfield  Company/Joe's  Service  et  al  ' KK304-62 

Beacon  Oil  CompanyAVestside  Beacon  RF304-14131 

Belt  High  School  D  ef  al  .  RF238-695t 

Chatham  School  District  et  al' RF272-82339 

Enron  Coqj./Schauls  Gas  .'..' RF272-80653 

Salem  Blue  Flame  Gas  Company  ."!."."......." RF340-79 

Gulf  Oil  CorporationyAir  Engineers.  Inc.  et  al RF340-106 

Gulf  Oil  Corporation/D.G.  Thompson  " RF300-19504 

Gulf  Oil  Corporation/E  k  S  Mobile  Service  et  d  ..        - RF300-15748 

Gulf  Oil  Corporation/Fuels.  Inc  ..  RF300-13907 

Gulf  Oil  Corporationmendren's  Gulf  Service         RF30a-21749 

Gulf  Oil  Corporation/Wadsworth  Auto  Wash  KF300-18509 

Norton  Auto  Wash  ..  RF30O-18142 

Copley  Auto  Wash  RF300-18143 

Howe  Oil  Co.,  Inc RF300-18144 

Pike  Delta  York  Local  Schools  et  al" RF272-860i60 

Sanderson  Farms,  Inc RF272-80219 

Shell  Oil  Company/C4F  Service  Co.,  iiicZZZZZZ". RC272-214 

Shell  Oil  Company/Cannon  Aviation  RF315-8351 

Texaco  Inc./A  k  W  Texaco  . .  RF315-6723 

Texaco  Inc./La  Pino  Texaco  RF321-14495 

Hagar's  Texaco '.'.ZZZ"'. '. " RF321-1660 

Texaco  Inc/Pine  Tree  Texaco  Service  etai. RF321-17420 

Tri-County  Electric  Coop,  et  al  RF321-12346 

Troiano  Fuel  Oil  Co.  et  al  " RF272-91029 

W.R.  Grace  k  Co.-Conn  ..  .  RF272-90404 

■ RF272-90938 

Dismissals 

The  following  submissions  were  dismissed: 


09/17/93 
09/14/93 
09/15/93 
09/17/93 
09/17/93 
09/15/93 
09/13/93 
09/14/93 
09/14/93 

09/16/93 
09/14/93 
09/16/93 
09/14/93 
09/16/93 
09/14/93 


09/15/93 
09/14/93 
09/17/93 
09/15/93 
09/14/93 
09/15/93 
09/16/93 

09/14/93 
09/17/93 
09/15/93 
09/17/93 


Nanne 

Anna  Jonesboro  Community  High  SchooJ  District  81 

Bill/s  Texaco 

C.A.  Dillon  Suppty  Company '""!!"™ 

Central  OWahoma  Fretgtit  Lines,  Inc.  .!."."!!!! 

City  of  Lafayette  

City  of  Stomi  Lake !.!."......"."...."!!!!!...".."."...." ~ 

Copeland  Texaco  ..."!".."! 

CrottiersviJIe  Community  School  !!!"!!!!!!.."!.""!!!! 

Darby  s  Texaco .'. [. 

East  San  Gabriel  Valley  Rop  ""!!!."!."!!".".."."!"!!!! 

Fowlerville  Community  Schools  !"I!!".™!! 

Glasgow  Qrocefy ..l.."!!."."."l 

Hurry  Back  Texaco ."."!"....""...".!.".™ " 

Hurry  Back  Texaco "." " 

John  Q.  Saies  &  Service ."Z'ZZ. 

Jose  M.  Silva  [" 

Kirschenmanis  Texaco !!!!.!..".""! 

Lake  Forest  School  District  67  ...!ZZ!!!!..""!!..""!!!!." 

LewisviHe  Texaco 

Mcintosh  County  School  Board"Z."."..."!"]".I!"".." 

Montague  Area  Public  Schools 

Norshep  Texaco  

Richfield  Truck  Stop  "^Z^^ZZZZZ^'Zl 

Suburban  Texaco ~ 

W.A.  Mathis  Texaco  """"!!!."."!!!!.""! 

Weisenfluh  Service  Center ........ ".".."1" 

Willow  Glenn  Texaco 1"."!!..!...".".. 

Wilson  Texaco 

Wilson's  Gulf 


Case  No. 


RF272-81425 

RF321-18194 

RF272-92856 

RF272-90913 

RF272-83230 

RF272-83093 

RF321-14502 

RF272-81577 

RF321-17058 

RF272-81513 

RF272-79412 

RF321 -14428 

RF321-14513 

RF321-14576 

RF321-18839 

RF304-14229 

RF321-18825 

RF272-81371 

RF321-14921 

RF272-81566 

RF272-82445 

RF321 -14490 

RF304-14106 

RF321 -14424 

RF321-18829 

RF321-14480 

RF321 -19049 

RF321 -18830 

RF300-13586 


Copies  of  tbe  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 


hours  of  1  p.m.  and  5  p.m..  except 
federal  hohdays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
GuideUnes.  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  November  17. 1993. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  93-28891  FOed  11-23-93;  8:45  ami 

BILUNQ  CODE  MSO-m-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-«06-11 

Access  to  Confidentiai  Business 
Information  by  Booz-Alten,  &  Hamilton 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMUAflV:  EPA  is  authorizing  Booz- 
Allen.  &  Hamilton  to  conduct  reviews  of 
selected  Superfund  cost  recovery 
documentation  and  records 
management.  During  the  review,  the 
contractor  will  have  access  to 
information  which  has  been  submitted 
to  EPA  under  section  104  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  Some  of  this  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 
DATES:  The  contractor  (Booz-Allen,  k 
Hamilton.  Inc.)  will  have  access  to  this 
data  December  2, 1993. 
ADDRESSES:  Send  or  deliver,  written 
comments  to  Steven  X.  Pandza.  U.S. 
Environmental  Protection  Agency. 
Financial  Management  Section  (3PM31) 
841  Chestnut  Street,  Philadelphia. 
Pennsylvania  19107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  X.  Pandza,  Financial 
Management  Section,  Superfund  Cost 
Recovery  Section  (3PM31),  841 
Chestnut  Street,  Philadelphia. 
Pennsylvania  19107.  Telephone  (215) 
597-6161. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  68-W3-002.  Delivery  Order 
001.  Booz-Allen.  &  Hamilton.  Inc..  will 
be  conducting  an  on-site  review  of  the 
procedures  and  systems  currently  in 
place  far  compliance  with  Superfund 
cost  recovery  and  record  keeping 
requirements  in  the  States  of  Delaware 
and  Virginia.  These  reviews  involve 
conducting  transaction  testing  to 
evaluate  recipient  conformance  with 
applicable  regulations  and  acceptable 
business  practices  and  documenting 
findings.  The  contractor  will  examine 
transactions  for  the  following: 

(1)  Expenditures  Review:  Expenditure 
documentation  such  as  expense  reports, 
timesheets.  and  purchase  requests  from 
the  point  of  origination  to  the  point  of 
payment  to  determine  compliance  with 
such  requirements  as  site-specific 
accounting  data,  authorizing  signature 
and  reconciliation  of  time  sheets  to 
expense  reports. 

12)  Financial  Reports:  Review 
financial  drawdowns,  Financial  Status 
Reports,  and  internal  status  reports,  to 
determine  if  information  is  consistent 


between  these  documents,  if  recipient  is 
properly  using  information,  and  if  the 
reports  are  submitted  when  required. 

(3)  Record  Keeping  Procedures: 
Review  samples  of  Superfund 
dociimentation  to  determine  the 
effectiveness  of  the  recipient  procedures 
to  manage  and  reconcile  this 
documentation  (focusing  on  site-specific 
documentation,  retention  schedules, 
and  the  ability  of  the  recipient  to 
provide  EPA  with  required  financial 
documentation  for  cost  recovery 
purposes  in  the  specific  time  frame). 

In  providing  this  support.  Booz-Allen, 
&  Hamilton.  Inc.,  employees  may  have 
access  to  recipient  documents  which 
potentially  include  financial  documents 
submitted  under  section  104  of 
CERCLA.  some  of  whidi  may  contain 
information  claimed  or  detCTmined  to  be 
CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B.  EPA  has  determined 
that  Booz-Allen.  k  Hamilton.  Inc.. 
requires  access  to  CBI  to  provide  the 
support  and  services  required  under  the 
Delivery  Order.  These  regulations 
provide  for  five  working  days  notice 
before  contractors  are  given  access  to 
CBI. 

Booz-Allen.  k  Hamilton.  Inc.  will  be 
required  by  contract  to  protect 
confidential  information.  These 
documents  are  maintained  in  recipient 
office  and  file  space. 

Dated:  October  18, 1993. 
W.T.  Wisniewski, 

Acting  Regional  Administrator.  Region  ni. 
(FR  Doc.  93-28896  Filed  11-23-93;  8:45  am] 
BILLINO  COPg  IMP  Se  M 


[OPP-30340A;  FRL-4740-9J 

AKZO  Chemicals,  Inc.;  Approval  of  a 
PesticMe  Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  AKZO  Chemicals.  Inc.,  to 
register  the  pesticide  product  Sinesto  B 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended. 
FOR  FURTHER  INFORMATtON  CONTACT:  By 
mail:  Cynthia  GUes-Parker.  Product 
Manager  (PM)  22.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
401  M  St.  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number- 
Rm.  229.  CM  #2.  Environmental 


Protection  Agency.  1921  Jefferson  Davis 
Hwy.  Arlington.  VA  22202.  (703-305- 
5540). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the 
Federal  Register  of  September  2, 1992 
(57  FR  40186).  which  announced  that 
AKZO  Chemicals.  Inc.,  300  South 
Riverside  Plaza.  Chicago,  IL  60606.  had 
submitted  an  application  to  register  the 
pesticide  product  Sinesto  B  (File 
Symbol  34688-AO).  containing  a  new 
active  ingredient  alkyl 
trimethylammonimn  chloride  (alkyl  as 
in  fatty  acids  of  coconut  oil)  at  12 
percent,  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

The  apphcation  was  approved  on 
September  30, 1993.  as  Sinesto  B  for  use 
on  fi-esh  cut  lumber  to  control  sap  stains 
(EPA  Registration  Number  34688-69). 

The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  use  of  alkyl 
trimethylammonium  chloride  (alkyl  as 
in  fatty  acids  of  coconut  oil),  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
alkyl  trimethylammonium  chloride 
(alkyl  as  in  fatty  acids  of  coconut  oil) 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
unreasonable  adverse  effects  on  the 
environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  alkyl  trimethylammonium 
chloride  (alkyl  as  in  fatty  acids  of 
coconut  oil). 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
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inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  1132.  CM  #2. 
Arlington.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW..  Washington,  tX:  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S  C.  136. 

List  of  subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 
Dated:  November  3, 1993. 

Daniel  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs 

IFR  Doc  93-28613  Filed  11-23-93.  8:45  ami 
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[OPPTS-140217;  FRL-4744-2] 

Reduction  of  Hours  of  Service  and 
Change  of  Mail  Code  for  TSCA 
Confidential  Business  Information 
Center  and  TSCA  Nonconfidential 
Information  Center 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  issuing  this  notice  to 
announce  that  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT) 
Confidential  Business  Information 
Center  (CBIC)  and  the  Toxic  Substances 
Control  Act  (TSCA)  Nonconfidential 
Information  Center  (NCIC),  also  known 
as,  the  TSCA  Public  Docket  Office  will 
reduce  their  hours  of  service  effective 
November  29, 1993.  In  addition,  the 
EPA  mail  code  has  changed  for  both 
offices. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-545,  401  M  St.,  SVV., 
Washington.  DC  20460.  (202)  554-1404, 
TDD:  (202)554-0551. 
SUPPLEMENTARY  INFORMATION:  Due  to 
fiscal  restraints,  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT) 
Confidential  Business  Information 
Center  (CBIC)  will  be  open  from  8  a.m. 
to  12  noon  and  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  also  known  as,  the  TSCA  Public 


E)ocket  Office,  %vill  be  open  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays,  effective 
November  29, 1993.  EPA  has  reviewed 
the  traffic  and  use  patterns  of  the  Public 
Docket  Office  and  has  determined  that 
reducing  the  number  of  hours  that  the 
Docket  Office  is  open  should  not  restrict 
access  to  OPPT  public  documents.  In 
addition,  OPPT  is  committed  to 
continuing  its  efforts  to  make  more 
information  publicly  accessible  through 
OPPT  Information  Products.  The  EPA 
mail  code  for  both  offices  has  changed 
to  7407.  Telephone  numbers  remain  the 
same. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  November  18. 1993. 

Linda  A.  Travers, 

Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  93-28904  Filed  11-23-93;  8:45  am] 
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(PP  0G3916/T650;  FRL  4634-«] 

Deltamethrin;  Establishment  of 
Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established  a 
temporary  tolerance  for  the  combined 
residues  of  the  insecticide  dehamethrin 
and  its  metabolite  in  or  on  the  raw 
agricultural  commodity  cottonseed  at 
0.02  part  per  million  (ppm). 
DATES:  This  temporary  tolerance  expires 
Junel,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca.  Product  Manager 
(PM)  13,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  202,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA,  703-305-6100. 
SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  Agri-Vet  Co.,  Route  202-206, 
P.O.  Box  2500,  Somerville,  NJ  08876- 
1258,  has  requested  in  pesticide  petition 
(PP)  0G3916,  the  establishment  of  a 
temporary  tolerance  for  the  combined 
residues  of  the  insecticide  Deltamethrin 
(lfl,3fl)-3(2.2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylic  acid 
(S)-a-cyano-3-phenoxybenzyl  ester  and 
its  metabolite,  trans-deltamethrin: 
(lS,3fl)-3(2.2-dibromovinyl)-2.2- 
dimethylcyclopropanecarboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester 


and  alpha-/?-deltamethrin:  (l/?,3i?)- 
3(2,2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylic  acid 
(/?)-alpha-cyano-3-phenoxybenzyl  ester 
in  or  on  the  raw  agricultiual  commodity 
cottonseed  at  0.02  part  per  million 
(ppm).  This  temporary  tolerance  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  34147-EUP-3, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396.  92  Stat  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  materials  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  bealth.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Hoechst-Roussel  Agri-Vet  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  June  1, 1994. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
pubhc  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
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the  Federal  Rcgbter  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  US.C.  34Mj) 

ListofSubiectB 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  8, 1993. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-28612  FUed  11-23-93;  8:45  am] 
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tPF-686;  FRL-4745-1] 

Zeneca  Ag  Products  et  al.;  Notice  of 
Filing  of  Pesticide  Petitk>ns 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions.  PP 
6F3344  and  PP  1E4031  filed  by  Zeneca 
Ag  Products  and  Monsanto  Co., 
respectively,  proposing  to  establish 
regulations  for  residues  of  certain 
pesticide  chemicals  (safeners)  in  or  on 
certain  agricultural  commodities. 
DATES:  Comments,  identified  by  the 
document  control  number  [PF-586), 
must  be  received  on  or  before  December 
27.  1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 


a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7505  W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  EX:  20460.  703- 
308-8320. 

SUPP1.EMENTARY  INFORMATION:  EPA  has 

received  initial  filings  of  pesticide 
petitions  as  follows  proposing  the 
establishment  of  regulations  for  residues 
of  certain  pesticide  chemicals  (safeners) 
in  or  on  various  agricultural 
commodities. 

1.  PP  6F3344.  Zeneca  Ag  Products. 
1800  Concord  Pike.  P.O.  Box  751, 
Wilmington,  DE  19897,  proposes  to 
amend  40  CFR  180.1026  by  establishing 
a  regulation  to  permit  residues  of  N.N- 
diallyl  dichloroacetamide  when  used  as 
an  inert  ingredient  (safener)  in 
formulations  applied  to  com  fields 
before  the  com  plants  emerge  from  the 
soil  with  a  maximum  use  level  of  1.0 
pound  of  this  safener  per  acre  per  year 
in  or  on  com,  fodder  at  0.05  part  per 
million  (ppm).  com.  forage  at  0.05  ppm. 
and  com.  grain  at  0.05  ppm. 

2.  PP  1E4031.  Monsanto  Co.,  Suite 
1100.  700  14th  St..  NW..  Washington. 
DC  20005,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  to 
establish  negligible  (N)  residue 
tolerances  for  the  saefner  MON  13900, 
3-dichloroacetyl-5-(2-furanyl)-2,2- 
dimethyl-oxazolidine,  in  or  on  field 
com,  grain  at  0.01  ppm  (N)  and  field 
com,  fodder  and  forage  at  0.01  ppm  (N). 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Pesticides 
and  pests. 

Authority:  7  U.S.C.  136a 

Dated:  November  15,  1993. 

Stephen  L.  Johnson, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-28731  FUed  11-23-93;  8:45  am] 
WLUNG  COOC  (SM-SO-F 


[FRL-4805-8] 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmentai 
Response,  Compensation,  and  Liability 
Act,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 


SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("CERCLA"),  notice  is  hereby  given  that 
a  proposed  administrative  cost  recovery 
settlement  conceming  the  J.H.  Baxter 
Superfund  site  in  Weed.  Cahfomia  was 
issued  by  the  Agency  on  September  30. 
1993.  The  settlement  resolves  an  EPA 
claim  under  Section  107  of  CERCLA 
against  the  following  companies  for  past 
response  costs  through  the  date  of 
October  31. 1992:  J.H.  Baxter  and 
Company,  Roseburg  Forest  Products 
Company,  International  paper,  and 
Beazer  East  Incorporated  on  behalf  of 
the  American  Lumber  and  Treating 
Company  Interests;  together  known  as 
Respondents.  Costs  through  October  31, 
1992  total  at  least  $2,966,899.  which 
include  $2,790,497  in  response  costs 
and  $176,402  in  interest.  Payment  of 
$420,000  has  previously  been  received 
from  the  Respondents,  resulting  in  a 
revised  total  of  $2,546,899. 

The  settlement  of  these  past  costs 
requires  the  Respondents  to  pay 
$2,324,381.10.  plus  interest,  to  the 
Hazardous  Substances  Superfund  in 
seven  payments  over  the  next  two  year. 
Because  the  response  costs  incurred  by 
EPA  for  this  site  exceed  $500,000,  EPA 
has  received  prior  approval  of  the 
Attorney  General  to  compromise  its 
claim. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
EPA  Region  9  Office  located  at  75 
Hawthome  Street,  San  Francisco. 
California. 

DATES:  Comments  must  be  submitted  on 
or  before  December  27, 1993. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  EPA  Region 
9  Office  located  at  75  Hawthome  Street, 
San  Francisco,  California  94105.  A  copy 
of  the  proposed  settlement  may  be 
obtained  at  the  same  address  from  Greg 
Pennington  (Mail  Code:  H-7-4), 
telephone  (415)  744-2372.  Comments 
should  reference  the  J.H.  Baxter 
Superfund  site.  Weed,  Cahfomia  and 
EPA  Docket  No.  93-25  and  should  be 
addressed  to  Greg  Pennington  (Mail         j 
Code:  H-7-4)  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mardi  Black,  Office  of  Regional  Counsel. 
(415) 744-1395. 
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Dated:  November  15, 1993. 
Keith  TakaU, 

Acting  Director,  Hazardous  Waste 
Management  Division,  EPA  Region  9. 
[FR  Doc.  93-28903  Filed  11-23-93;  8:45  am) 
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[WH-FRL-4805-7] 

State  Water  Quality  Standarda:  Annual 
Listing  of  EPA  Approvala 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  Notice  contains  a  list  of 
the  States  that  have  revised  their  water 
quality  standards,  dates  of  adoption  by 
the  State  and  dates  of  approval  by  EPA 
for  the  period  October  1, 1991  through 
September  30, 1992.  This  Notice  is 
published  pursuant  to  a  requirement  of 
the  Water  Quality  Standards  Regulation 
(40  CFR  131.21). 
FOR  FURTHER  INFORMATION  CONTACT: 


Region 

Coordinator 

Phone 

1 

Eric  Halt 

617-565-<3533 

2 

Wayne  Jackson  .... 

212-264-5685 

3 

Helena  Drago 

215-597-9911 

Evelyn  Macknight  . 

215-597-4491 

4 

Frttz  Wagener 

404-347-3396 

5 

Dave  Pfiefer  

312-353-9024 

6 

Cheryl  Overstreet  . 

214-655-6643 

7 

Lany  Shepard  

913-551-7441 

8 

Jim  Luey 

303-293-1425 

9 

Phil  Woods 

415-744-1997 

10 

Sally  Marquis 

20e-553-2116 

Marcia  Lagerloef  .. 

206-553-0176 

SUPPLEMENTARY  INFORMATION:  This 
Notice  lists  State  water  quahty 
standards  review/revisions  approved  by 
EPA  for  the  period  October  1, 1991 
through  September  30, 1992.  The  most 
recent  previous  list  of  reviews  and 
revisions  of  State  water  quahty 
standards  was  published  in  the  Federal 
Register  on  May  18, 1992  (57  FR  21068). 
Today's  Notice  identifies  the  State 
regulatory  documentation  containing 
the  State  water  quality  standards  and 
dates  of  State  adoption  and  EPA 
approval.  Not  included  in  this  Notice 
are:  (1)  The  text  of  the  water  quality 
standards,  or  (2)  any  conditions 
(including  disapprovals  of  portions  of 
the  State  submittals)  that  might  have 
been  attached  to  the  approvals. 

The  text  of  a  State's  standards  and 
copies  of  the  approval  letters  can  be 
obtained  from  the  State's  pollution 
control  agency  or  the  appropriate  EPA 
Regional  Office  (see  above).  Proprietary 
publications  such  as  those  of  the  Bureau 
of  National  A^irs  also  contain  the  text 
of  State  Standards. 


Dated:  October  22, 1993. 
Martha  G.  Prothro, 

Acting  Assistant  Administrator  for  Water. 

Region  1 

Connecticut 

Water  Quality  Standards  for  the  State 
of  Connecticut  are  contained  in 
Connecticut  General  Statutes. 

Adopted  by  State:  January  29, 1992 
EPA  Action:  Approval  May  15. 1992 
Adopted  EPA  niuneric  criteria  for 

toxic  for  all  chemicals  except  copper 

and  zinc.  Adopted  State-specific  criteria 

for  cooper  and  zinc.  Revised 

antidegradation  policy  and  appended  an 

implementation  strategy. 

Region  2 

New  Vorlc 

Water  Quality  Standards  for  the  State 
of  New  York  are  contained  in  Water 
Quality  Regulations  for  Surface  Waters 
and  Ground  Waters  (6NYCRR  Parts  700- 
705). 

Adopted  by  State:  September  1, 1991 
EPA  Action:  Approval  September  30, 

1992 
Revisions  were  made  for  PubUc 
Participation  in  the  Development  of 
Numeric  Guidance  Values;  and  the 
adoption  of  numeric  criteria  for  seven 
substances  (ammonia,  benzene, 
cadmium,  chlorine,  chloroform,  copper 
and  nitribltriacetic  acid) 

Region  3 

District  of  Columbia 

Water  Quality  Standards  for  the 
District  are  contained  in  Water  Quahty 
Standards  of  the  District  of  Columbia. 

Adopted  by  District:  August  30, 1991 

EPA  Action:  Approved  Zinc  January 
13. 1993 

Amended  criteria  for  zinc  and 
mercury. 

Maryland 

Water  Quality  Standards  for  the  State 
of  Maryland  are  contained  in  Title  26, 
Dept.  of  the  Environment,  Subtitle  08 
Water  Pollution,  Subpart  26.08.02  Water 
Quality. 
Adopted  by  State:  March  22, 1992 
EPA  Action:  Approval  June  25, 1992 
Use  designation  revisions  for  a 
number  of  streams  statewide. 

Pen/isy7vanja 

Water  Quality  Standards  for  the  State 
of  Pennsylvania  are  contained  in  Title 
25.  Rules  &  Regulations,  Part  I,  Dept  of 
Environmental  resources.  Subpart  C. 
Protection  of  Natural  Resovirces  Article 
n,  Water  Resources,  Chap.  93  Water 
Quahty  Standards;  Chap.  16  Water 


Quahty  Standards,  Toxics  Management 

Strategy. 
Adopted  by  State:  November  30, 1991 
EPA  Action;  Approval  March  17, 1992 
Use  designation  revisions  for  a 

number  of  streams  statewide  (Chap  93, 

Section  93.9) 
Adopted  by  State:  July  18,  1992 
EPA  Action:  Approval  December  22. 

1992 
Use  designation  revisions  for  a 

nimiber  of  streams  statewide  (Chap.  93, 

Section  93.9) 

Virginia 

Water  Quahty  Standards  for  the  State 

of  Virginia  are  contained  in 

Commonwealth  of  Virginia,  State  Water 

Control  Board  Water  Quahty  Standards. 
Adopted  by  State:  May  20, 1992 
EPA  Action:  Approval  July  31, 1992 
Revisisions  to  fulfill  their  triennial 

review  reqvurements. 

West  Virginia 

Water  Quality  Standards  for  the  State 
of  West  Virginia  are  contained  in 
Requirements  Regarding  Water  Quality 
Standards. 
Adopted  by  State:  May  9, 1991 
EPA  Action:  Approval  July  23, 1991 
Revisions  to  finalize  the  emergency 
rules  that  were  filed  August  20, 1990 
and  which  expires  in  November  1991. 

Region  4 

Alabama 

Water  Quality  Standards  for  the  State 
of  Alabama  are  contained  in  Chapter 
335  6-10  (Water  Quality  Criteria)  and 
Chapter  335  6-11  (Water  Use 
Classifications  for  Interstate  and 
Intrastate  Waters)  of  the  Alabama  Dept 
of  Environmental  Management 
Administrative  Code. 
Adopted  by  State:  June  26, 1991. 
Effective  August  1, 1991,  AG 
Certified  December  27, 1991 
EPA  Action:  Approved  February  12, 

1992 
State  adoption  of  the  Outstanding 
National  Resource  Water  Designation  for 
the  Little  River,  the  East  Fork  of  the 
Little  River,  the  West  Fork  of  the  Little 
River  and  tributaries  of  these  segments. 
Adopted  by  State:  February  26, 1992, 
Effective  April  2, 1992,  AG  Certified 
June  3, 1992 
EPA  Action:  Approval  August  11, 

1992 
State  Adoption  of  Outstanding 
National  Resource  Water  designation  for 
Weeks  Bay. 

Kentucky 

Water  Quahty  Standards  for  the  State 
of  Kentucky  are  contained  in  401  KAR 
5.031  Surface  Water  Standards. 
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Adopted  by  State:  January  27, 1992 
EPA  Action:  Approval  May  26, 1992 
(all  except  dioxin) 

Regions 

Ohio 

Water  Quality  Standards  for  the  State 
of  Ohio  are  contained  in  Ohio's  Water 
Quality  Standards  Rule  3745-1-14  of 
the  Ohio  Administrative  Code. 
Adopted  by  State:  September  9.  1992 
EPA  Action:  Approval  November  23, 
1992 

Incorporates  a  variance  to  the  water 
quahty  standard  for  Fields  Brooks  for 
whole  effluent  toxicity. 

Wisconsin 

Water  Quality  Standards  for  the  State 
of  Wisconsin  are  contained  in  NR  103 
NR105. 

Adopted  by  State:  NR  103  August  1, 

1991.  NR  105  July  1991 
EPA  Action:  Approval  NR  103 
February  11, 1992,  Approval  NR 
105  November  11. 1991 
NR  103— Wetland  water  quality 
standards 

NR  105— Deletion  of  footnotes  to 
water  quality  criteria  regulating  PCBs  on 
an  arochlor-specific  basis. 

Region  6 

Louisiana 

Water  Quality  Standards  for  the  State 
of  Louisiana  are  contained  in  Title  33 
Environmental  Quality,  Part  IX,  Water 
Quality  Regulations,  Chapter  11.  Surface 
Water  Quality  Standards. 
Adopted  by  State:  October  20, 1991 
EPA  Action:  Approval  January  24 
1992 

Revisions  added  criteria  for  dioxin 
bringing  the  State  into  full  compliance 
with  Section  303(c)(2)(B)  of  the  Clean 
Water  Act. 

New  Mexico 

Water  quality  Standards  for  the  State 
of  New  Mexico  are  contained  in  Rule 
number  WQCC  91-1.  Amendment  1— 
"Water  Quality  Standards  for  Interstate 
and  Intrastate  Streams  in  New  Mexico." 

The  State  adopted  revisions  to  the      * 
Water  Quality  Standards  on  May  22, 
1991.  These  revisions  contained 
numerical  criteria  for  the  protection  of 
aquatic  hfe  and  were  approved  by  EPA 
on  August  19, 1991.  On  October  8, 1991, 
the  State  revised  its  standards  and 
adopted  a  revision  which  allowed 
biomonitoring  criteria  to  supersede 
acute  numerical  criteria.  This  part  of  the 
standards  was  found  to  be  not 
compliant  with  section  303(c)(2)(B)  of 
the  Clean  Water  Act  and  was 
disapproved  by  the  Region  on  January 
13. 1992. 


Adopted  by  State:  October  13, 1991 
EPA  Action:  January  13, 1992 

Arkansas 

Water  Quality  Standards  for  the  State 
of  Arkansas  are  contained  in  Regulation 
No.  2— "Regulation  Establishing  Water 
Quality  Standards  for  Surface  Waters  of 
the  State  of  Arkansas." 

The  State  adopted  revisions  to  Water 
Quality  Standards  on  October  25, 1991. 
These  revisions  contained  human  health 
criteria  including  criteria  for  dioxin. 
The  revisions  did  not  include  aquatic 
life  criteria  for  metals  or  cyanide.  EPA 
disapproved  this  revision  on  January  24, 
1992,  for  lack  of  aquatic  life  criteria  for 
cadmium,  chromium,  copper,  lead, 
mercury,  nickel,  selenium,  silver,  zinc, 
and  cyanide. 

Adopted  by  State:  October  25. 1991 
EPA  Action:  January  24. 1992 


Region  8 

Colorado 

Water  Quality  Standards  for  the  State 
of  Colorado  are  contained  in  Basic 
Standards  and  Methodologies  for 
Surface  Water.  3.1.0  (5  CCR  1002-8). 
Adopted  by  State  October  8, 1991 
EPA  Action:  Approval  February  4. 
1992  (all  but  toxics).  Approval 
December  10. 1991  (toxics  criteria 
only) 

Addition  of  numeric  criteria  for 
priority  toxic  pollutants.  Revisions  to 
the  antidegradation  provisions, 
clarification  of  the  Class  1  recreation  use 
and  several  revisions/clarifications  that 
address  integration  of  standards  into 
discharge  permits. 
Adopted  by  State:  January  6,  1992 
EPA  Action:  Approval  July  16. 1992 
(except  for  segments  where  CWA 
section  101(A)(2)  uses  not 
designated. 

Revision  of  hardness-based  aquatic 
life  criteria  for  zinc,  adoption  of 
additional  organic  chemical  standards 
for  Certain  aquatic  life  segments  and 
miscellaneous  other  segment  specific 
water  quality  standard  revisions. 

Region  9 

Arizona 

Water  Quality  Standards  for  the  State 
of  Arizona  are  contained  in  Arizona's 
Rules  on  Water  Quality  Standards  for 
Navigable  Waters  (Title  18.  Chapter  11 
Article  1) 

Adopted  by  State:  February  18. 1992 
EPA  Action:  Approval  March  2, 1992 
(numeric  standards  for  toxics  only); 
Approval  March  26, 1992  (nutrient 
standards  for  Colorado  River  below 
Imperial  Dam);  Approval  July  6, 
1992  (Colorado  River  Basin  salinity 


standards) 
General  Revision  including: 
Numeric  standards  for  additional 

toxic  substances  to  fully  satisfy  section 

303(c)(2)(B);  revised  use  designations; 

revised  microbiological  standards; 

revised  nutrient  standards;  amendment 

narrative  requirements 

California 

These  water  quality  standards  for  the 
State  of  California  are  contained  in  the 
Water  Quality  Control  Plan  for  Inland 
Surface  Waters  of  California  and  the 
Water  Quality  Control  Plan  for  Enclosed 
Bays  and  Estuaries  of  California  (State 
Water  Resources  Control  Board 
Resolution  No.  91-33) 

Adopted  by  State;  April  11, 1991 

EPA  Action:  Partial  Approval 
November  6, 1991 

Added  numeric  standards  for 
additional  toxic  substances  and 
amended  the  narrative  prohibition  on 
toxicity  to  partially  satisfy  section 
303(c)(2)(B)  for  these  waters  and 
provisions  for  implementation  of  these 
standards. 

Approval  of  narrative  water  quality 
standards  and  toxicity  limits,  numeric 
standards  for  toxic  substances,  parts  of 
the  implementation  program. 

These  water  quahty  standards  for  the 
State  of  California  are  contained  in  1990 
Review- Water  Quality  Standards  for 
Salinity-Colorado  River  System  (State 
Water  Resource  Control  Board 
Resolution  No.  91-22). 

Adopted  by  State;  March  21,  1991 

EPA  Action:  Approval  March  12.  1992 

Adopted  1990  Review  of  salinity 
standards  for  the  Colorado  River  Basin. 

These  water  quahty  standards  for  the 
State  of  Cahfomia  are  contained  in  the 
Water  Quality  Control  Plan  for  the 
North  Coast  Region  as  amended  by  State 
Water  Resources  Control  Board 
Resolution  No.  91-94. 

Adopted  by  State:  September  26, 1991 
EPA  Action:  Approval  March  13,  1992 
Added  numeric  site-specific 
temperature  standards  and  an  interim 
action  plan  for  the  Trinity  River. 

Nevada 

Water  Quality  Standards  for  the  State 
of  Nevada  are  contained  in  Nevada 
Administrative  Code,  Water  Pollution 
Control  Provisions  (NAC). 
Adopted  by  State:  February  10. 1992 
EPA  Action:  Approval  July  6, 1992 
Adopted  1990  review  of  salinity 
standards  for  the  Colorado  River  Basin. 

Guam 

Water  Quality  Standards  for  the 
Territory  of  Guam  are  contained  in  the 
Guam  Water  Quality  Standards. 
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Adopted  by  State:  January  2,  1991  (eff 

March  23. 1992) 
EPA  Action:  Approval  July  23. 1992 
Numeric  standards  for  toxic 
substances  updated  to  reflect  current 
national  criteria  guidance  and  continue 
to  fully  satisfy  section  303(c)(2)(3): 
applicability  of  standards  to  wetlands 
was  clarified,  and  an  extensive  wetlands 
classification  system  was  added; 
provisions  for  401  certification  and 
miscwilaneous  other  revisions  were 
incorporated. 

Northern  Mariana  Islands 

Water  Quality  Standards  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  contained  in  Commonwealth 
of  the  Northern  Mariana  Islands  Water 
Quality  Standards. 
Adopted  by  State:  November  15. 1991 

((sff  November  25. 1991) 
EPA  Action:  Approval  January  13. 
1992 

Added  numeric  standards  for 
additional  toxic  substances  and 
amended  the  narrative  prohibition  on 
toxicity  to  fully  satisfy  section 
303|c)(2)(B). 

Region  10 

Oregon 

Water  Quality  Standards  for  the  State 
of  Oregon  are  contained  in  Oregon 
Administrative  Rules  (OAR)  Chapter 
340,  Division  41. 
Adopted  bv  State:  July  24. 1991  (all 
but  antidegradation)  September  18, 
1991  Antidegradation 
EPA  Action:  Approval  January  27, 
19S2 

Antidegradation  policy  revision, 
bacterial  criteria  revision  (enterococd); 
mixing  zone  policy;  narrative  biological 
criteria;  turbidity:  toxic  substances. 

(FR  Dt)c  93-28822  Filed  11-23-93.  8:45  ami 
b(l;jng  cooe  kco-so-w 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1981] 

Petitions  for  ReconsWeratlon  and 
Clarification  of  Actions  in  Rulemaking 
Proceedinga 

Novir-  ber  2, 1993. 

Petitions  for  reconsideration,  and 
clarification  hove  been  filed  in  the 
Commission  rulemaking  proceedings 
liiled  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e) 
The  full  text  of  these  documents  are 
availcble  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW. 
Washington,  DC  or  may  be  purchased 


from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  December  9. 
1993.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Expanded  Interconnection  with 
Local  Telephone  Company 
Facilities  (CC  Docket  No.  91-141). 
Number  of  Petitions  Filed:  16. 

Federal  Communications  Commission. 

WillMB  F.  Caton, 

Acting  SecreioTY 

[FR  Doc  93-28847  Filed  11-23-93  a;45  am) 

BIUJNO  COOC  STia-Ot-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Emergency  Management 
Agency  Advisory  Board  Meeting 

AGEMCY:  Federal  Emerge.ocy 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C  app.  1,  FEMA 
annouiKes  a  meeting  of  the  FE?ilA 
Advisory  Board. 

NAME:  Federal  Emergency  Management 
Agency  Advisory  Board  (FAB). 

0A7CS  OF  MEETING:  December  ia-14. 
1993. 

PLACE:  Hyatt  Regency  Washington.  400 
New  Jersey  Avenue,  NW  ,  Washington, 
DC  20001. 

TIME:  December  13, 1993,  2  pjn.-5  p-m. 
and  December  14.  1993.  9  a.m.-3  p-m. 
PfK>POSEO  AGe«>A:  General  update  on 
programs  and  issues  concerning  FEMA. 
Also  an  update  on  the  status  of  FEMA 's 
reorganization. 

SUPPLEMENTARY  WFORMATIOW:  New 
members  of  the  FEMA  Advisory  Board 
will  be  oriented,  and  all  membf^rs  of  the 
FEMA  Advisc^f  Boerd  will  be  brought 
current  on  FE}»L\  programs  and  issues. 
The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-served  basis. 
Members  of  the  general  pubbc  who 
want  to  attend  the  meeting  should 
contact  John  "Chih"  Cole,  Confidential 
Assistant  to  the  DL-ector  of  the  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3746.  on  or  before  December 
8, 1993. 

Minutes  of  the  meedag  will  be 
prepared  and  will  be  available  for 
public  viewing  upon  request  60  days 
after  the  meeting. 


Datsd:  November  18, 1993. 
lunea  L.  Witl. 

Director. 

(FR  Doc  93-28762  Filed  11-23-93.  8:45  ac»| 

BiujNO  cooc  erit-oi-r 


FEDERAL  MARITIME  COMMISSION 
Agreement(a)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursua.nt  to 
section  5  of  the  Shipping  Act  of.  1984. 
-    Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Conxmission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No  :  202-002744-073. 

Title:  West  Coast  of  South  America 
Agreement. 

Parties: 

AJ>  MoUer-Maersk 

Compania  Chilena  de  Navigadon 
Interoceania,  S  A. 

Compania  Sud  Americana  de 
Vapores.  S  A. 

Crowley  American  Transport,  Inc. 

ENS  Container  Line  Ltd. 

Empremar/MSC  Joint  Service 

Flota  Mercante  Cranc^lombiana,  S^ 

Gulf  Pac  Express  Service 

Lineas  Navieras  Bolivianas,  S.A 

Lykes  Bros.  Steamship  Co.,  Inc. 

Nedlloyd  Lijnen,  B.V. 

South  Pacific  Shipping  Company  Ltd 

Synopsis:  The  proposed  amendment 
revises  the  Agreement  by  adding 
language  regarding  inactive  membership 
and  service  contract  participation. 

Agreement  No.:  203-011408-005 

Title:  The  Red  Sea.' Arabian  Gulf/ 
Indian  Subcontinent  Discussion 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 

A.P.  Moller-Maersk  Line 

Croatia  Line 

Natioral  Shipping  Company  of  Saudi 

Ara  'a 
P&O  Containers  Limited 
Sea-Land  Service,  Inc. 
Senator  Linie 
United  Arab  Shipping  Company 
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(S.A.G.) 

Waterman  Steamship  Corporation 

The  "8900"  Lines  Rate  Agreement 

West  Coast/Middle  East  Rate 
Agreement 

Synopsis:  The  proposed  modification 
provides  for  the  termination  of  the 
Agreement  effective  January  31, 1994. 

Agreement  No.:  203-011435. 

Title:  APL-TMM  Space  Charter 
Agreement. 

parties: 

American  President  Lines,  Ltd. 
("APL") 

Transportacion  Maritime  Mexicana, 
S.A.  de  C.V.  ("TMM") 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  upon  terms  by  which  APL  may 
charter  container  slots  to  TMM  between 
ports  and  points  in  the  Far  East,  the 
Indian  Subcontinent,  and  the  Middle 
East,  and  ports  and  points  in  the  U.S. 
Pacific. 

Agreement  No.:  207-011436. 

Title:  Hornet  Shipping  Company 
Limited/Lauritzen  Reefers  A/S  Joint 
Service  Agreement. 

Parties: 

Hornet  Shipping  Company  Limited 

Lauritzen  Reefers  A/S 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  establish  and 
operate  a  joint  service  in  the  trades  from 
ports  and  points  on  the  U.S.  West  Coast 
to  ports  and  points  in  Ecuador,  and 
Chile  and  between  ports  and  points  on 
the  U.S.  West  Coast  and  ports  and 
points  in  Japan.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  224-200589-002. 

Title:  Jacksonville  Port  Authority/ 
Green  Cove  Marine,  Inc.  Terminal 
Agreement. 

Parties: 

Jacksonville  Port  Authority 

Green  Cove  Marine,  Inc. 

Synopsis:  The  proposed  amendment 
revises  specific  sections  of  the 
Agreement  pertaining  to  throughput 
charges,  rental  and  other  related  rates. 

Agreement  No.:  224-200810. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/D.B.  Turkish  Cargo,  Line 
Container  Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 

New  Jersey  ("Port") 
D.B.  Turkish  Cargo.  Line  ("D.B. 

Turkish") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  D.B.  Turkish  a  container 
incentive  of  $20.00  for  each  import 
container  and  $40.00  for  each  export 
container  with  cargo  moved  through  the 
Port's  marine  terminals  during  calendar 


year  1993.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 
Dated:  November  18. 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

(FR  Doc.  93-28764  Filed  11-23-93;  845  am] 

BILUNO  CODE  8730-01-11 


FEDERAL  RESERVE  SYSTEM 

Decatur  Bancthares,  Inc..  at  al.; 
Formatlona  of;  Acquitltlona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  17, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Decatur  Bancshares.  Inc., 
Decaturville,  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  at 
least  80  percent  of  the  voting  shares  of 
Decatur  County  Bank.  Decaturville. 
Tennessee. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapohs,  Minnesota  55480: 

1.  Dakota  Bancshares.  Inc.,  Mendota 
Heights,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Dakota 
County  State  Bank,  Mendota  Heights, 
Minnesota. 


2  St.  Paul  Bancshares,  Inc.,  Phalen 
Park,  Minnesota;  to  acquire  23.86 
percent  of  the  voting  shares  of  Dakota 
Bancshares,  Inc..  Mendota  Heights. 
Minnesota,  and  thereby  indirectly 
acquire  Dakota  County  State  Bank. 
Mendota  Heights,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  18, 1993 
lennifbr  J.  Johnson, 
Associate  Secretary  of  the  Board 
(FR  Doc.  93-28816  Filed  11-23-93;  8:45  am] 

BILUNO  CODE  tZIMI-F 


David  W.  Fleming,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  WTiting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  14, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  David  W.  Fleming,  Litchfield, 
Illinois;  to  acquire  an  additional  7.58 
percent  of  the  voting  shares  of  LBT 
Bancshares.  Inc..  Litchfield.  Illinois,  for 
a  total  of  19.12  percent,  and  thereby 
indirectly  acquire  Bank  and  Trust 
Company,  Litchfield,  Illinois,  and  First 
National  Bank  of  Mt.  Auburn,  Mt. 
Auburn,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1  Jack  L  and  Frances  M.  Brozman, 
Kansas  City,  Kansas;  to  acquire  65.25 
percent;  David  A.  and  Joyce  A.  Nichols, 
Kansas.  City.  Kansas,  to  acquire  an 
additional  15.85  percent  for  a  total  of 
27.61  percent;  and  The  David  A. 
Nichols  Defined  Benefit  Pension  Plan 
Dated  January  1, 1985,  Kansas  City, 
Kansas,  to  acquire  4.35  percent  of  the 
voting  shares  of  First  Bancshares,  Inc., 
Kansas  City,  K^isas,  and  thereby 
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indirectly  acquire  The  First  State  Bank 
cf  Kansas  Gty,  Kansas  Qty.  Kansas. 

2.  Don  H.  Carhon,  Tulsa,  Oklahoma; 
to  acquire  an  additional  6.6  percent  for 
a  total  of  31.2  percent;  and  Roger 
Marshall.  Tulsa,  Oklahoma,  to  acquire 
an  additional  5.9  percent  for  a  total  of 
27.6  percent  of  the  voting  shares  of 
Tulsa  National  Bancshares,  Inc.,  Tulsa. 
Oklahoma,  and  thereby  indirectly 
acquire  Tulsa  National  Bank,  Tulsa, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Nove.iiber  18, 1993. 
Jeooifer  |.  Johnson, 
Associate  Secntary  of  the  Board. 
[FR  Doc  93-28317  Filed  11-23-93;  8:45  am] 
BKjjNocooc  mo-m-r 


Popular  International  Bank,  Inc.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nont>8nidng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companie*.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  Lhe  Federal 
Reserve  Bank  indicated.  Once  the 
eppUcation  has  been  accepted  for 
processing,  it  wiU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greattir  convenience,  increased 
compeution,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdiie  concentiation  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statecient  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Leu  of  a  hearing, 
identi^ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  17. 
1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L  Rutiedge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

J.  Popular  International  Bank,  Inc., 
Hato  Rev,  Puerto  Rico,  and  BanPonce 
Financial  Corp.,  Moimt  Laurel,  New 
Jersey;  to  acquire  Spring  Financial 
Services,  Inc.,  Mount  Laurel,  New 
Jersey.  Spring  Financial  Mortgage 
Company,  Mount  Laurel,  New  Jersey. 
Spring  Mortgage  Servicing  Company, 
Mount  Laiirel,  New  Jersev,  Equity  One 
Incorporated,  Langhome,  Pennsylvania, 
and  Equity  One  Consumer  Discount 
Company,  Langhome,  Pennsylvania; 
and  thereby  engage  in  acquiring  or 
servicing  of  loans  or  other  extensions  of 
credit  pursuant  to  S  225.25(bKl);  and 
acting  as  prindpaJ,  agent,  or  broker  for 
credit  related  insurance  pursiiant  to  S 
225.25(b)(8)(i)  and  (ti)  of  the  Board's 
Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
S3f5tsm,  November  18, 1993. 
Jennifw ).  fohnson. 
Associate  Seaetary  of  the  Board. 
[FR  Doc  93-28819  Piled  11-23-93;  8:45  am] 

■njJNB  COOC  «1»«t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prsvsntion 

Mine  Health  Research  Advisory 
Committee  (MHRAC);  Meeting 

In  accordance  with  section  iO(a){2j  of 
the  Federal  Advisory  Committee  Ad 
(Pub.  L  92-483).  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  far  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Mime.  Mine  Health  ResBBrcb  Advisory 
Committee  (MHRAQ. 

Times  and  Dates:  8:30  a.m.-5  pan., 
December  9. 1993;  8-30  a.in.-12  30cd, 
December  10, 1993. 

Place:  Buro-SuitM  Pot£>l.  Klf^xzanine  Room. 
501  Chestout  Ridge  Road,  Mcrgan'own,  West 
Virgiaia  26505, 

Status.  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  cocmittee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services  on  matteTS  involvlpg  or  relating  to 
mine  health  research,  including  grants  and 
contracts  for  such  research.  Additionally,  the 
committee  assesses  mine  health  research 


needs  and  advises  on  the  conduct  of  mine 
health  research. 

Matters  to  be  Discusted:  The  agenda  will 
include  the  NIOSH  Acting  Director's  remarks 
and  charge  to  the  committee;  NIOSH  fiscal 
year  1994  mining-related  activities  overview 
and  discussion;  an  update  on  solicosis 
prevention  efforts;  interactions  between 
NIOSH  and  the  Mine  Safety  and  Health 
Administration,  policy  update  and  criteria 
documents;  and  NIOSH  injury/safety 
research  relevant  to  mining.  Agenda  items 
are  subject  to  change  as  priorities  dictate. 

Contact  Person  for  Additioital  Information 
Gregory  R.  Wagner.  M.D.,  Executive 
Secretary,  Division  of  Respiratory  Disease 
Studies,  NIOSH.  CDC,  Mailstop  220,  944 
Chestnut  Ridge  Road,  Morgantown,  West 
Virginia  26505,  telephone  304y'291-4474 

Dated:  November  18, 1993. 
EKinffilyer. 

Assocjofe  Director  for  Policy  Coordiiuition, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc,  93-28811  Filed  11-23-93;  8:45  em] 

BtLLMG  CODE  41«0-1»-« 


Health  Care  Rnar>e)ng  Administration 

[BPO-762-PN] 
R1NO930-AQO4 

Medicare  Program;  Payment  for 
Extracorporeal  Shock  Wave  Uthotrtpsy 
Services  Fumtshsd  by  Ambulatory 
Surgical  Centers  (ASCs) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS, 
ACTION:  Proposed  notice;  extension  of 
comment  period. 


SUMMARY:  This  notice  announces  a  30- 
day  extension  of  the  comment  period  on 
a  proposed  notice  we  published  in  the 
Federal  Regiiiter  on  October  1. 1993. 
DATES:  Comments  wiU  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  m  the  October  1, 
1993  proposed  notice,  no  later  than 
December  30,  1993. 

FOR  FURTHER  INFORMATKm  CONTACT:    , 
Vivian  Bra.xton.  (410)  966-4571. 

SUPPLEWENTARY  INroRMATlON:  On 

October  1, 1993.  v?e  published  a 
proposed  notice  in  the  Federal  Register 
(58  FE  51355).  in  response  to  a 
complaint  and  motion  to  preliminarily 
enjoin  enforcement  and  implementation 
of  our  December  31. 1991  notice  (55  ¥H 
67666),  Insofar  as  it  concerned 
Extracorporeal  Shock  Wave  Lithotripsy 
(ESWL).  The  comment  period  for  the 
October  1, 1993  proposed  notice  was  to 
end  on  November  30, 1993.  We  are 
extending  the  comment  period  and  will 
consider  comments  if  we  receive  them 
at  the  appropriate  address,  as  provided 
in  the  October  1. 1993  proposed  notice. 
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no  later  than  5  p.m.  on  December  30, 
1993. 

(Catalog  of  Federal  Domestic  Assistance 
Prograni  No.  93.773,  Medicam— Hospital 
Insurance:  and  Program  No.  93.774, 
Medicare-Supplementary  Medical 
Insurance  Program) 

Dated:  November  5, 1993. 

BriKX  C  Valadeck. 

Administrator,  Health  Care  Financing 
Administmtion. 

Dated:  November  12, 1993. 

Donna  E.  ShaUla. 

Secretary. 

IFR  Doc  93-28772  Filed  11-23-93;  8:45  am) 

BILUNQ  COBf  4t»41-» 


National  Institutes  of  Health 

Division  of  Researefi  Grants 
Behavioral  and  Neurosciences  Special 
Emphasis  Panel;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C  and  sec.  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  Small  Business 
hinovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  f>ersonal  information  concerning 
individuals  associated  with  the 
appUcations,  the  disclosure  of  which 
would  CMistitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265.  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  to  Review  Small  Business 
Innovation  Research  Program 
Applications 

Scientific  Review  Administrator  Dr. 

Joseph  Kimm  (301)  594-7257 
Date  of  Meeting:  November  30. 1993 

Place  of  Meeting:  Hyatt  Regency, 
Bethesda.  MD 

Time  of  Meeting:  9  a.m. 


Meetings  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator  Dr. 

Anita  Sostek  (301)  594-7358 
Date  of  Meeting:  December  8, 1993 
Place  of  Meeting:  Westwood  Bldg.,  room 

319C,  NIH,  Bethesda,  MD  (Telephone 

Conference) 
Time  of  Meeting:  11  a.m. 
Scientific  Review  Administrator  Dr. 

Andrew  Mariani  (301)  594-7206 
Date  of  Meeting:  December  3, 1993 
Place  of  Meeting:  Chevy  Chase  Holiday 

Inn,  Chevy  Chase.  MD 
Time  of  Meeting:  9  a.m. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337, 93.393- 
93-396.  93.837-93-844.  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  November  19. 1993. 
Susan  K.  Feidman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-28936  Filed  11-23-93;  8:45  am) 

B4LUN0  CODE  4140-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Coal  Lease  Offering  By  Sealed  Bid 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  competitive  coal  lease 
sale. 


SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  lands 
hereinafter  described  in  Emery  County, 
Utah,  will  be  offered  for  competitive 
lease  by  sealed  bid  of  $100.00  per  acre 
or  more  to  the  qualified  bidder 
submitting  the  highest  bonus  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (41  Stat.  437).  However,  no 
bid  will  be  accepted  for  less  than  fair 
market  value  as  determined  by  the 
authorized  officer. 

DATES:  The  lease  sale  will  be  held  at  1 
p.m.,  December  29, 1993.  Sealed  bids 
must  be  submitted  on  or  before  10  a.m., 
December  29. 1993. 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  Bureau  of  Land  Management 
Conference  Room.  324  South  State 
Street.  Suite  302.  Salt  Lake  City.  Utah. 
Sealed  bids  must  be  mailed  to  the  Utah 
State  Office.  P.  O.  Box  45155.  Salt  Lake 
City.  Utah  84145-0155  or  hand 
delivered  to  the  cashier.  324  South  State 
Street,  (room  400).  Salt  Lake  City.  Utah. 


COAL  OFFERED:  The  coal  resources  to  be 
offered  consist  of  all  recoverable 
reserves  available  in  the  following 
described  lands  located  in  Emery 
County,  Utah,  approximately  15  miles 
northwest  of  Huntington.  Utah: 

T.  15S..R.  6E..  SLM.  Utah 

Sec.  25,  S2; 

Sec  26.  S2; 

Sec.  35,  all. 
T.  15  S..  R.  7  E..  SLM.  Utah 

Sec.  30,  lots  7-12.  SE; 

Sec.  31.  lots  1-12.  NE,  N2SE.  SWSE. 
T.  16  S..  R.  6  E..  SLM.  Utah 

Sec.  l,lotsl-12,  SW. 
T.  16  S..  R.  7  E..  SLM.  Utah 

Sec.  6,  lots  2-4.  SWNE. 

Containing  2,979.49  acres 

One  economically  recoverable  coal 
bed,  the  Hiawatha  Seam  is  found  in  this 
tract.  The  seam  averages  7.2  feet  in 
thickness.  This  tract  contains  an 
estimated  18,666,000  tons  of  recoverable 
high  volatile  C  bituminous  coal.  The 
estimated  coal  quality  using  weighted 
average  of  samples  on  an  as-received 
basis  is: 

12,790    BTU/lb.; 

4.08    Percent  moisture; 

.63    Percent  sulphur 

8.75    Percent  ash; 

45.31    Percent  fixed  carlwn; 

42.45    Percent  volatile  matter. 

(Totals  do  not  equal  100%  due  to 
rounding) 

RENTAL  AND  ROYALTY:  A  lease  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  annual  rental  of  $3  per 
acre  or  fraction  thereof  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  the  coal  mined 
by  surface  methods,  and  8  percent  of  the 
value  of  coal  rained  by  underground 
methods.  The  value  of  coal  shall  be 
determined  in  accordance  with  BLM 
Manual  3070. 

NOTICE  OF  AVAILABILITY:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  A  copy  of  the 
detailed  statement  and  the  proposed 
coal  lease  are  available  by  mail  at  the 
Bureau  of  Land  Management,  Utah  State 
Office.  P.  O.  Box  45155.  Salt  Lake  Qty, 
Utah  84145-0155  or  in  the  Public  Room 
(room  400)  Utah  State  Office,  324  South 
State  Street,  Salt  Lake  City.  Utah, 
telephone  801-539-4001.  All  case  file 
documents  and  written  comments 
submitted  by  the  public  on  Fair  Market 
Value  or  royalty  rates  except  those 
portions  identified  as  proprietary  by  the 
commentator  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act  are  available  for  public  inspection 
in  the  Public  Room  (room  400)  of  the 
Bureau  of  Land  Management.  Utah  State 
Office. 
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SUPPLEMENTARY  INFORMATION:  The 

unleased  coal  in  this  tract  is  included  in 
the  Utah  Schools  and  Lands 
Improvement  Act  of  1993  (Pub.  L.  103- 
93)  as  a  Federal  interest  which  the  State 
of  Utah  may  select  to  satisfy  the  value 
of  the  exchange  of  State  for  Federal 
lands  authorized  in  the  Act.  In 
accordance  with  the  Act.  the  Federal 
interest,  i.e.,  the  unleased  coal,  in  this 
tract  was  offered  to  the  State  of  Utah  on 
October  20, 1993.  Consummation  of  the 
exchange  under  the  Act  may,  in  the 
future,  allow  for  the  State  of  Utah  to 
succeed  to  some  or  all  of  the  United 
States  interest  in  this  tract. 
G.  William  Lamb, 
Associate  State  Director. 
(PR  Doc.  93-28869  Filed  11-23-93;  8:45  am) 

MUJNG  CODE  431(M}0-P 


[AZ-020-04-4t40-05;  LEAS] 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  Cyprua  Casa 
Grande  Mine,  Papago  Indian 
Reaervatlon,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Agency  Notice  Correction  of 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement; 
Cyprus  Casa  Grande  Mine;  Tohono 
O'Odham  Nation,  Papago  Indian 
Reservation,  Arizona. 


SUMMARY:  The  meeting  times  published 
in  column  3,  page  60048,  of  the 
November  12. 1993  Federal  Register  are 
postponed  until  early  1994.  Revisions 
are  being  made  to  the  meeting  schedule 
in  order  to  maximize  accessibility  and 
participation  of  all  concerned  parties 
and  members  of  the  Tohono  O'Odham 
Nation.  Notice  of  the  new  schedule  will 
be  published  in  the  Federal  Register. 
Point  of  contact  for  information  is  Moon 
J.  Hom.  Mining  Engineer,  Bureau  of 
Land  Management.  2015  West  Deer 
Valley  Road.  Phoenix,  Arizona  85027. 
phone  (602)  780-8090. 

Dated:  November  18, 1993. 
David ).  Miller, 

Acting  District  Manager. 

[PR  Doc.  93-28820  Filed  11-23-93;  8:45  am) 

BILLING  CODE  431()-3»-M 


INM-060-4110-01  (603)] 

Southeast  New  Mexico  Playa  Lakes 
Coordinating  Committee;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Southeast  New  Mexico  Playa 
Lakes  Coordinating  Committee  meeting. 


DATES:  Friday,  December  10, 1993, 
beginning  at  9:30  a.m. 
SUMMARY:  The  proposed  agenda  will 
include  presentation  by  the  Plaiuiing 
Group  of  the  status  of  the  moist  soil 
project  and  the  determent  activities;  the 
revised  Action  Plan;  statement  of  work 
for  literature  review;  and  proposal  for 
preliminary  pathology  work.  The 
meeting  will  be  held  at  the  Carlsbad 
Resource  Area  Office,  620  E.  Greene, 
Carlsbad,  New  Mexico.  Planning  Group 
recommendations  will  be  presented  at 
9:30  a.m.  to  the  Southeast  New  Mexico 
Playa  Lakes  Coordinating  Committee. 
Final  decisions  on  recommendations  of 
the  Planning  Group  are  expected  to  be 
made  by  the  Committee.  Summary 
minutes  will  be  maintained  in  the 
Roswell  District  Office  and  will  be 
available  for  public  inspection  during 
regular  business  hours  (7:45  a.m.-4:30 
p.m.)  within  30  days  following  the 
meeting.  Copies  will  be  available  for  the 
cost  of  duplication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  M.  Cone,  District  Manager. 
Bureau  of  Land  Management.  1717  West 
2nd  Street,  Roswell,  NM  88201,  (505) 
627-0272. 

Dated:  Novemlwr  10, 1993. 
Leslie  M.  Cone. 
District  Manager. 
(FR  Doc.  93-28776  Filed  11-23-93;  8:45  am) 

BILUNC  CODE  4310-FB-M 


(NV-930-04-4710-06] 

Notice  of  Closure  of  Bishop  Canyon 
Road  to  Motorized  Vehicle  Travel 

Authority:  Title  43  Code  of  Federal 
Regulations  8365.1-6. 43  U.S.C.  1701. 

SUMMARY:  Notice  is  hereby  given  that 
motorized  vehicle  travel  in  Bishop 
Canyon  is  prohibited.  The  access  route 
from  the  Woodward  Ranch  through 
Bishop  Canyon  to  the  top  of  the  Pine 
Forest  Mountain  Range  is  closed  to  all 
motorized  vehicle  travel. 

This  notice/ order  affects  all  those 
public  lands  located  in  the  general  area 
of  Bishop  Canyon  within  the 
unsurveyed  township.  T.  42  N.,  R.  30  E.. 
Mount  Diable  Meridian,  Nevada. 

Bishop  Canyon  Access  Road  starts  on 
the  East  side  of  the  Pine  Forest 
Mountain  Range  in  Northern  Humboldt 
County,  Nevada,  just  West  of  the 
Woodward  Ranch  then  proceeds  in  a 
Southwesterly  direction  through  Bishop 
Canyon  to  the  crest  of  the  Pine  Forest 
Mountain  Range  for  approximately  three 
(3)  miles.  The  access  road  is  a  single 
lane,  narrow,  steep  grade  consisting  of 
loose  rock  and  dirt.  This  access  road  is 
considered  to  be  hazardous  and 


dangerous  for  4WD  travel.  This  access 
road  is  closed  to  motorized  vehicle 
travel  for  the  purpose  of  public  safety. 

This  road  closure  order  does  not  affect 
the  travel  by  U.S.  Government 
employees  in  their  administrative  duties 
assigned  of  the  management  of  those 
affected  public  lands  within  Bishop 
Canyon.  The  road  closure  also  does  not 
affect  the  emergency  use  by  any  other 
public  entity.  Humboldt  County 
Sheriffs  Department.  State  of  Nevada 
Department  of  Public  Safety  or  the 
Federal  Aviation  Administration. 

The  above  road  closure  wall  remain  in 
effect  until  the  Paradise-Denio  Resource 
Management  Plan  is  completed  and  the 
restrictions  as  to  motorized  vehicle  use 
have  been  identified  in  the  RMP  and  are 
fully  implemented. 

Comments:  Comments  on  the  Bishop 
Canyon  closure  can  be  mailed  to  the 
Bureau  of  Land  Management. 
Winnemucca  District  Office,  705  E.  4th 
St.,  Winnemucca,  NV  89445,  or  phone 
(702) 623-1500. 

Dated:  November  12, 1993. 
Ron  Wenker, 
District  Manager. 

|FR  Doc  93-28827  Filed  11-23-93;  8:45  am) 
BtLUNG  CODE  4310-HC-M 


[10-942-04-^4055-02] 

Idaho;  Filing  of  Plats  of  Survey 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Biu^au  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m..  November  12, 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary  and  subdivisional  lines,  and 
subdivision  of  sections  3  and  4,  T.  9  S., 
R.  14  E..  Boise  Meridian.  Idaho,  Group 
No.  845,  was  accepted.  November  9, 
1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Management.  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  November  12, 1993. 
Mark  Smimov, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  93-28775  Filed  11-23-93;  8:45  am] 
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(NV-93(M210-05;  N-672061 

Reatty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purpoaea.  Clark 
County.  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  public  purpose 
lease/purchase. 

SUMMAflY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq).  The  City  of  Las 
Vegas  proposes  to  use  the  land  for  a  fire 
station. 

Mount  Diablo  Meridian,  Nevada 

T.  20S..R.  60E..M.D.M. 

Sec  7:  BViSE\<iNEV«NEV«. 

Containing  5.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
Federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  50.00  feet  in  width 
along  the  east  boundary  in  favor  of  the 
City  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes. 

2.  An  easement  30.00  feet  in  width 
along  the  south  boundary  in  favor  of  the 
City  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes. 

3.  An  easement  30.00  feet  in  width 
along  the  north  boundary  in  favor  of  the 
City  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes. 

4.  Those  rights  for  distribution  line 
and  telephone  line  purposes  which  have 
been  granted  jointly  to  Nevada  Power 
Company  and  Sprint  Central  Telephone 
Company  by  Permit  No.  N-52939  under 
the  Act  of  October  21, 1976  (43  CFR 
1732). 

Detailed  information  concerning  this 
acticm  is  available  for  review  at  the 


Office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District.  4765 
W.  Vegas  Drive.  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Pxirposes  Act, 
leasing  imder  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 

Dated:  November  12, 1993. 
Gary  Ryan, 

District  Manager,  Las  Vegas,  NV. 

[PR  Doc.  93-28849  Filed  11-23-93;  8:45  am] 

MIXING  CODE  431 0-HC-M 


INM-01&-4210-06;  NMINM  90118J 

Propoaed  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTKM:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  120 
acres  of  public  land  and  680  acres  of 
federally  reserved  mineral  interests 
underlying  private  surface  estate  in  Rio 
Arriba  County  to  allow  the  sale  of  a 
mineral  material,  humate  (a 
carbonaceous  shale).  This  notice  closes 
120  acres  of  public  land  for  up  to  2 
years  from  surface  entry  and  mining  and 
closes  680  acres  of  federally  reserved 
mineral  interests  from  mining  only, 
subject  to  valid  existing  rights.  The  land 
will  remain  open  to  mineral  leasing. 
DATE:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
February  22, 1994. 

ADDRESSES:  Comments  and  requests  for 
a  public  meeting  should  be  sent  to  the 
Albuquerque  District  Manager,  BLM, 
435  Montano  Road  NE.,  Albuquerque, 
New  Mexico  87107. 
FOR  FURTHER  INFOmHATION  CONTACT: 


Debby  Lucero,  BLM  Rio  Puerco 
Resource  Area  Office.  (505)  761-8700. 
SUPPLEMENTARY  INFORMATION:  On 
November  16.  1993.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  bom  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

New  Mexico  Principal  Meridian 

T  23  N..  R  1  W.. 
Sec.  11.  NEV«NEV4  and  S'-^NEV*/ 

The  area  described  contains  approximately 
120  acres  in  Rio  Arrilw  County. 

And.  to  withdraw  the  following 
described  federally  reserved  mineral 
interests  underlying  private  surface 
estate  from  the  mining  laws,  subject  to 
valid  existing  sights: 

T.  23  N.,  R.  1  W.. 
Sec.  11,  SEV«SWV«  and  SEv«; 
Sec.  14.  NWV«NEV«.  SVjNE'/..  EViW«,^. 
SWV«SWV,,  and  SEv.. 

The  area  described  contains  approximately 
680  acres  in  Rio  Arriba  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  segregate  the  above 
described  land  from  mineral  entry  so  a 
mineral  material,  humate  (a 
carbonaceous  shale)  can  be  offered  for 
sale. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  pereons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Albuquerque  District  Manager  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Albuquerque 
District  Manager  within  90  days  from 
the  date  of  publication  of  this  notice 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  &x)m  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  tmless  the 
appUcation  is  denied  ^  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
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pennitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature  but 
only  with  the  approval  of  an  authorized 
officer  of  the  Bureau  of  Land 
Management. 

Dated:  November  18, 1993. 
Michael  R.  Ford, 
District  Manager. 
IFR  Doc.  93-28900  Filed  11-23-93;  8:45  am] 

BIUJNO  COM  431»-ra-M 


[UT-842-4210-06;  UTU-71781] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  NoU'ce. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
4.710  acres  of  public  land  near  Moab, 
Utah,  to  protect  the  recreational,  scenic, 
geologic,  cultural,  and  fish  and  wildlife 
values  of  Westwater  Canyon  of  the 
Colorado  River.  This  notice  closes  these 
lands  for  up  to  two  years  from  surface 
entry  and  mining,  llie  lands  will  remain 
open  to  mineral  Teasing. 
DATES:  Comments  on  the  proposed 
withdrawal  or  request  for  pubUc 
meeting  must  be  received  on  or  before 
February  22, 1994. 

ADDRESS:  Comments  and  meeting 

requests  should  be  sent  to  the  Utah  State 

Director.  P.O.  Box  45155,  Salt  Lake  City. 

Utah  94145-0155. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Massey,  Utah  State  Office.  (801) 

539-5119. 

SUPPLEMENTARY  INFORMATION:  On 
November  12, 1993.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  land 
from  settlement,  sale,  location,  or  entry 
under  the  general  lands  laws,  including 
the  United  States  mining  laws  (30 
U.S.C.  ch.  2).  subject  to  vahd  existing 
rights: 

Salt  Lake  Meridian 

T.21S.,R.24E.. 
Sec.  24.  lots  11  to  21.  inclusive,  NEV«SEV«; 
Sec.  25.  lot  2,  NViNWV«NEV4. 
T.20S..  R.25E.. 
Sec.  22.  lots  1,  2.  and  4  to  8.  inclusive. 

EViNWV4NEV«; 
Sec.  23,  lots  7  and  8,  SWV«NWv«; 
Sec.  26,  loU  1  to  5.  inclusive,  NWV«NWV4, 

WViSEV«NWv«.  WV.NEV4SWV4. 

WV.SEV4SWV4; 
Sec  27.  loU  1  to  5.  iaclusive.  SWV4NEV4; 
Sec.  33.  lots  1  to  4.  Inclusive.  NWV4NEV4. 


.    Sec.  34,  lots  1  to  8,  Inclusive,  NW'ANE'/i. 

WViNWV«NWV«,  SWV«NWV4. 

SEV«SWV4,  NV2NEV4SEV4; 
Sec.  35,  lots  1  and  2,  WVjNE'/iNW'/i. 

SWV4NWV4. 
T.  21  S..  R.  25  E., 
Sec.  3,  lots  1  to  4,  inclusive,  SWV4NEV4, 

NviNWV4.  NEv«SWV4NWv«,  SEv«NWV4, 

NEV4NEV4SWV4,  W>/iSWV4.  NWV4SEV4, 

B»/iSWV4SEV4,  SWV4SWV4SEV4. 

WV1EV1SEV4; 
Sec.  4,  lots  1  and  5; 
Sec.  8.  loU  SEV4NEV4.  E'/iSE'/i; 
Sec.  9,  lots  1  to  15  inclusive.  SEV4SWV4, 

N'/iSB'ASE'A; 
Sec.  10.  lots  1  to  6,  inclusive, 

W'/iNEV4NEV4,  ^WV4SWV4NEV4. 

W'/iNEV4SWV4,  N'/iSWV4SW>/4; 
Sec.  16.  lots  1  to  4,  inclusive; 
Sec.  17,  lots  1,  2. 3.  and  5  to  12,  inclusive, 

N'/jNViSB'A; 
Sec.  18,  SEV4SEV4: 
Sec.  19.  lots  1.  2.  and  6  to  13,  inclusive, 

NEV4SEV4,  SWV4SEV4; 
Sec.  20.  lots  1  to  3.  inclusive, 

WVJNEV4NWV4; 
Sec.  30,  lot  1,  NVlNEV4^4WV4. 
Unsurveyed  lands  in  the  Colorado  River 
bed,  in  the  area  described  above,  are 
included  in  this  notice.  The  area  described 
contains  approximately  4,710  acres  in  Grand 
County,  Utah. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  recreational 
values  of  Westwater  Canyon.  Westwater 
Canyon  has  long  been  one  of  the  most 
popular  white  water  rafting  areas  in  the 
Western  United  States.  In  addition  to  its 
recreational  values.  Westwater  has  other 
significant  resource  values.  Six 
threatened  or  endangered  species  of 
animals  are  present  in  the  corridor  and 
it  contains  outstanding  geologic 
features,  scenery,  and  important  historic 
and  cultural  sites. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  oublic  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  tne  time  and 
place  will  be  pubUshed  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 


For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  leases,  licenses,  permits,  rights-of- 
way,  and  disposal  of  vegetative 
resources  other  than  under  the  mining 
laws. 
Ted  D.  Stephenaon, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  93-28825  Filed  11-23-93;  845  ami 

MLUNO  COOC  4310-0O-«l 


Bureau  of  Reclamation 

Loa  Vaqueros  Project,  Contra  Costa 
County,  CA;  Rnal  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  final 

environmental  impact  statement/final 

environmental  impact  report  (FEIS): 

INT-FES-93-27. 


SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  and 
section  21002  of  the  California 
Environmental  Quality  Act.  the  Bureau 
of  Reclamation  (Reclamation)  and 
Contra  Costa  Water  Disti-ict  (CCWD) 
have  prepared  a  final  environmental 
impact  statement/final  environmental 
impact  report  (FEIS/FEIR)  for  the  Los 
Vaqueros  Project  in  California.  Because 
Department  of  the  Army  permits  are 
required,  the  Corps  of  Engineers  is  a 
cooperating  agency.  The  FEIS/FEIR 
describes  and  presents  the 
environmental  effects  of  five 
alternatives,  including  no  action,  for 
improving  the  quality  of  water  supplied 
to  CCWD  customers,  minimizing     • 
seasonal  quality  changes,  and  improving 
the  rehability  of  the  CCWD  supply  by 
providing  for  emergency  storage. 

No  decision  will  be  made  on  the 
proposed  action  until  completion  of  the 
30-day  waiting  period  required  under 
NEPA.  After  the  30-day  waiting  period. 
Reclamation  proposes  to  issue  a  Record 
of  Decision. 

ADDRESSES:  Copies  of  the  FEIS/FEIR 
may  be  obtained  on  request  from  CCWD 
or  Reclamation  at  the  following 
addresses: 

•  Regional  Director,  Bureau  of 
Reclamation,  Mid-Pacific  Regional 
Office.  2800  Cottage  Way.  Attention: 
MP-152.  Sacramento  CA  95825-1898; 
telephone:  (916)  978-5130. 
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•  Mr.  John  S.  Gregg.  Assistant  General 
Manager,  Contra  Costa  Water  District. 
PO  Box  H20.  Concord  CA  94524; 
telephone:  (510)  674-8000. 

Copies  of  the  FEIS/FEIR  are  available 
for  inspection  at  the  above  addresses 
and  the  following  locations: 

•  Bureau  of  Reclamation,  Technical 
Liaison  Division.  1849  C  Street.  NW.. 
Washington  DC  20240;  telephone:  (202) 
208-4662. 

•  Bureau  of  Reclamation.  Denver 
Office  Labrary,  Denver  Federal  Center. 
Denver  CO  80225;  telephone:  (303)  236- 
6963. 

Libraries 

•  California  State  Library, 
Govenunent  Publications  Section. 
Sacramento.  California. 

•  City  of  Livermore  Public  Library— 
Springtown.  Livermore,  California. 

•  Qty  of  Livermore  Pubhc  Library, 
Livermore,  California. 

•  Contra  Costa  Coimty  Public  Library. 
Antioch,  California. 

•  Contra  Costa  County  Public  Library, 
Oakley,  California. 

•  Contra  Costa  County  Public  Library, 
Brentwood,  California. 

•  Contra  Costa  County  Public  Library. 
Concord,  California. 

•  Contra  Costa  County  Public  Library. 
Martinez,  California. 

•  Contra  Costa  County  Public  Library, 
Walnut  Creek.  California. 

•  U.S.  Geological  Survey  Library, 
Menlo  Park,  Califomia. 

•  Univereity  of  Califomia,  Water 
Resources  Library.  Berkeley.  Califomia. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Hutton.  Contra  Costa  Water 
District,  PO  Box  H20,  Concord  CA 
94524;  telephone:  (510)  674-8130  or  Mr. 
Douglas  Kleinsmith.  Bureau  of 
Reclamation.  Mid-Pacific  Region.  MP- 
152.  2800  Cottage  Way.  Sacramento  CA 
95825-1898;  telephone:  (916)  978-5129. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  involves  construction 
of  a  dam  and  100,000-acre-foot  reservoir 
on  Kellogg  Creek,  south  of  the  city  of 
Brentwood  in  southeastern  Contra  Costa 
County.  There  would  also  be  a  new 
point  of  diversion  in  the  Sacramento- 
San  Joaquin  Delta,  associated  water 
conveyance  and  deUvery  facilities, 
pumping  plants,  and  other  facilities. 
Vasco  Road,  an  important  arterial 
roadway  that  would  be  inundated  by  the 
project,  would  be  realigned  and  several 
buried  pipelines  and  electric  power 
transmission  lines  would  be  relocated. 

No  significant  changes  have  been 
made  to  the  proposed  action  as  a  result 
of  public  review  and  comment 
(although  some  operational  changes 
were  made  to  accommodate  concerns 


about  fisheries)  on  the  draft 
environmental  impact  statement/draft 
environmental  impact  report  (DEIS/ 
DEIR).  The  FEIS/FEIR  presents  the 
proposed  action  and  four  other 
alternatives,  including  no  action.  It  also 
presents  the  comments  received  during 
the  60-day  public  review  period  of  the 
DEIS/DEIR  and  documents  Reclamation 
and  CCWD  responses  to  those 
comments. 

Dated:  November  10. 1993. 
Donald  R.  Giaser. 
Deputy  Commissioner. 
[FR  Doc.  93-28741  Filed  11-23-93;  8:45  am) 
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National  Park  Servlca 

Keweenaw  National  Historic  Park 
Interim  Boundary 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notification  of  establishment  of 
interim  boundary. 


summary:  Public  Law  102-543. 106  Stat. 
3569. 16  U.S.C  410yy.  et.  seq. 
established  Keweenaw  National 
Historical  Park,  in  Houghton  County, 
Michigan,  as  a  unit  of  the  National  Park 
System.  Section  3(b)(1)  describes  the 
boundaries  to  "be  as  generally  depicted 
on  the  map*  •  •  numbered  NH-KP/ 
20012-B  and  dated  June.  1992".  Section 
3(b)(2)  of  that  law  requires  that  the 
Secretary  of  the  Interior  publish  in  the 
Federal  Register  a  detailed  description 
and  map  of  the  boimdaries  of  the 
Keweenaw  National  Historical  Park  as 
estabUshed  under  paragraph  (a)(1). 

The  law  also  requires  that  not  later 
than  3  yeare  after  die  date  of  enactment 
of  Public  Law  102-543,  the  Secretary 
prepare,  in  consultation  with  a 
Commission  established  through  the  act. 
a  general  management  plan  for  the  park. 

The  National  Park  Service  has 
determined  that  development  of  a  final 
park  boundary  will  require  the  type  of 
data  gathering  and  analysis  and  public 
involvement  normally  conducted  as  part 
of  a  general  management  planning 
process.  The  National  Park  Service 
anticipates  initial  funding  for  the  new 
park  to  be  available  in  fiscal  year  1994. 
To  avoid  duplication  of  effort,  an 
interim  boundary  will  be  published  and 
a  final  boundary  will  be  determined  as 
part  of  the  general  management 
planning  effort. 

The  interim  boundary  for  the 
Keweenaw  National  Historical  Park  has 
been  develop>ed  from  the  map  numbered 
NHP-KP/20012-B.  It  includes 
adjustments  which  make  the  units  more 
manageable,  recognize  conditions  which 


have  changed  since  the  original  map 
was  developed,  and  more  accurately 
reflect  Congressional  intent  The 
boundaries  and  map  references  are  as 
follows. 

Calumet  Unit:  Beginning  at  the 
intersection  of  the  centerlines  of  Pine 
Street  (M  203)  and  Rockland  Street  in 
Section  13.  Township  56  North.  Range 
33  West.  Michigan  Principal  Meridian; 
thence  Southwesterly  7000  feet,  more  or 
less,  along  the  centerline  of  Rockland 
Street  to  die  centerline  of  U.S.  41; 
thence  Southeriy  1400  feet,  more  or  less, 
along  the  centerline  of  U.S.  41  to  the 
centerline  of  Church  Street;  thence 
Southwesterly  1250  feet,  more  or  less, 
along  the  centerline  of  Church  Street  to 
the  centerline  of  MiUionaire  Street; 
dience  Westerly  1900  feet,  more  or  less, 
along  the  centerline  of  Millionaire  Street 
to  the  centerline  of  Mine  Street;  thence 
Southerly  500  feet,  more  or  less,  along 
the  centerline  of  Mine  Street  to  the 
centerline  of  an  imnamed.  informal 
road;  thence  Northwesterly  1100  feet, 
more  or  less,  along  the  centerline  of  said 
unnamed  road  to  the  westerly  right-of- 
way  line  of  the  SOO  Line  Railroad; 
thence  Northerly  5500  feet,  more  or  less, 
along  said  right-of-way  to  the  centerUne 
of  Spmce  Street;  thence  Northwesterly 
1000  feet,  more  or  less,  to  a  point  where 
the  westerly  prolongation  of  the  south 
line  of  Scott  Street  intersects  the 
southerly  prolongation  of  the  west  line 
of  the  lots  on  the  west  side  of  Tenth 
Street;  thence  North  1000  feet,  more  or 
less,  along  said  prolongated  line  and  the 
west  line  of  the  lots  on  the  west  side  of 
Tenth  Street  to  the  intersection  with  the 
westerly  prolongation  of  the  centerline 
of  E.  Acom  Street;  thence  Easterly  675 
feet,  more  or  less,  along  said 
prolongated  line  and  the  centerline  of  E. 
Acom  Street  to  the  centerline  of  Ninth 
Street;  thence  North  1000  feet,  more  or 
less,  along  the  centerline  of  Ninth  Street 
to  the  centerline  of  Pine  Street;  thence 
East  175  feet,  more  or  less,  along  the 
centerline  of  Pine  Street  to  its 
intersection  with  the  southerly 
prolongation  of  the  west  line  of  the  west 
lots  of  Block  35,  Village  of  Calumet; 
thence  North  500  feet,  more  or  less, 
along  said  prolongated  line  and  west  lot 
lines  to  the  north  right-of-way  line  of 
Spmce  Street,  said  right-of-way  line  also 
being  the  north  line  of  the  Village  of 
Calumet;  thence  East  1900  feet,  more  or 
less,  along  said  north  line  to  its 
intersection  with  the  northerly 
prolongation  of  the  centerline  of  Third 
Street;  thence  North  175  feet,  more  or 
less,  to  the  shoreline  of  Calumet  Lake; 
thence  Northeasterly  1200  feet,  more  or 
less,  along  said  shoreline  to  its 
intersection  with  the  northerly 
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prolongation  of  the  east  line  of  the  lots 
on  the  east  side  of  Waterworks  Road; 
thence  South  1300  feet,  more  or  less, 
along  said  prolongated  line  and  east  lot 
lines  to  the  centerline  of  Pine  Street  fM 
203);  thence  East  2250  feet,  more  or  less, 
along  said  centerline  to  the  point  of 
beginning. 

Quincy  Unit:  Beginning  at  the 
Southeast  comer  of  the  Southwest 
Quarter  of  the  Southwest  Quarter  of 
Section  25,  Township  55  North,  Range 
34  West,  Michigan  Principal  Meridian; 
thence  Westerly  900  feet,  more  or  less, 
along  the  south  line  of  said  Section  25 
to  the  east  boundary  of  the  Gty  of 
Hancodc;  thence  Northerly  along  said 
dty  boundarv  339.6  feet;  thence 
continuing  along  said  dty  boundary 
Westerly  20  feet;  thence  continuing 
along  said  dty  boundary  North  15 
degrees  12  minutes  West  341  feet; 
thence  continuing  along  said  city 
boundary  Westerly  279.9  feet  to  its 
intersection  with  the  west  line  of  said 
Section  25;  thence  North  500  feet,  more 
or  less,  alonfl  said  section  line  to  the 
North  line  of  the  lots  on  the  north  side 
of  LaJceview  Avenue;  thence  Westerly 
1000  feet,  more  or  less,  along  said  lot 
Hnea  to  the  northwest  comer  of  the 
western  most  lot  on  the  north  side  of 
Lakeview  Avenue;  thence  Southerly  100 
feet,  more  or  less,  along  the  west  line  of 
said  lot  to  its  intersection  with  the 
easterly  prolongation  of  the  centerline  of 
Sampson  Street;  thence  Westerly  1200 
feet,  more  or  less,  along  said  centerline 
to  the  centerline  of  Hillside  Avenue; 
thence  Northwesterly  400  feet,  more  or 
less,  along  the  centerline  of  Hillside 
Avenue  to  the  centerline  of  Shafter 
Street;  thence  Westeriy  150  feet,  more  or 
less,  along  the  centerline  of  Shafter 
Street  to  its  intersection  with  the  North- 
South  centerline  of  Section  28.  said  line 
also  being  the  Qty  of  Hancock  boundary 
line;  thence  North  2750  feet,  more  or 
less,  along  said  center  section  line  to  its 
intersection  with  the  centerline  of  now 
abandoned  Township  Road  Q-37 
(Streetcar  Track);  thence  Northeasterly 
600  feet,  more  or  less,  along  the 
centerbne  of  said  road  to  Its  intersection 
wth  the  centerline  of  now  abandoned 
Township  Road  Q-38  (Karpenan  Road); 
thence,  leaving  said  road  on  a  line 
bearing  North  29  degrees  East  4000  feet, 
more  or  less,  to  the  centerline  of  Lake 
Annie  Road;  thence  Northeasterly  350 
feet,  more  or  less,  to  the  east  quarter 
comer  of  Section  23;  thence 
Northeasterly  5200  feet,  more  or  less,  to 
the  intersection  of  the  centeriines  of 
Pontiac  Road  and  an  unnamed, 
abandoned  road,  said  point  being  650 
feet,  more  or  less,  Nortowestarly  from 
the  centerline  of  Township  Road  F-19 


(Boston  Road),  as  measured  along  the 
centerline  of  Pontiac  Road;  thence 
Southeasterly  650  feet,  more  or  less, 
along  the  centerline  of  Pontiac  Road  to 
the  centerline  of  Township  Road  F-19 
(Boston  Road);  theuce  Northeasterly  200 
faet.  more  or  less,  along  the  centerline 
of  F-19  to  the  centerline  of  Township 
Road  F-22;  thence  Southeasterly  along 
the  centerline  of  F-22  to  a  point  350 
feet,  more  or  less,  southeast  of  F-19  as 
measured  perpendicular  to  the 
centerline  of  F-19;  thence 
Southwesterly  1000  feet,  more  or  less, 
•long  a  line  parallel  with  and  350  feet 
southeast  of,  as  measxired  perpendicular 
to,  the  centerline  of  F-19;  thence 
Southeasterly  550  feet,  more  or  less, 
along  a  line  measured  p>erpendicular  to 
the  centerline  of  F-19  to  its  intersection 
with  a  line  lying  parallel  with  and  150 
feet  southeast  of  the  centerhne  of  the 
now  abandoned  Mesnard  Water  Tower 
Road;  thence  Southwesterly  1000  feet, 
more  or  less,  along  said  parallel  line  to 
the  centerline  of  Township  Road  F-23 
Paavola  Road;  thence  Westerly  150  feet 
more  or  less,  along  the  centerline  of 
Paavola  Road  to  the  centerline  of  said 
Mesnard  Water  Tower  Road;  thence 
Southwesterly  3850  feet,  more  or  less,  to 
the  intersection  of  the  centeriines  of 
Arcadian  Road  and  Sunshine  Road; 
thence  Southeasterly,  2100  feet,  more  or 
less,  along  the  centerline  of  Pevirabic 
Road  to  its  intersection  with  the 
westerly  prolongation  of  the  centerline 
of  a  now  abandoned  road;  thence 
Easterly  1400  feet,  more  or  less,  along 
the  centerline  of  said  abandoned  toad  to 
its  intersection  with  a  line  lying  parallel 
with  the  east  line  of  said  Section  25  and 
passing  through  the  northeast  comer  of 
lot  6,  block  15  in  the  Village  of  Ripley; 
thence  South  4800  feet,  more  or  len, 
along  said  parallel  line  and  its  southerly 
prolongation  thereof  to  its  intersection 
voth  a  line  parallel  with  and  1100  feet 
south  of  the  south  line  of  Section  25; 
thence  West  3000  feet,  more  or  less, 
along  said  parallel  line  to  its 
intersection  with  the  southerly 
prolongation  of  the  east  line  of  the 
Southwest  Quarter  of  the  Southwest 
Quarter  of  Section  25;  thence  North 
1100  feet,  more  or  less,  along  said 
prolongated  line  to  the  point  of 
beginning. 

The  maps  required  by  PubHc  Law 
102-543, 106  Stat.  3569. 116  U.S.C 
410yy-2  bear  a  National  Park  Service 
Drawing  Number  of  480-80,000  and  are 
dated  September  1993.  These  maps  are 
on  file  in  the  OfBce  of  the  National  Park 
Service,  Department  of  Interior,  the 
OfBce  of  the  Midwest  Region.  NatiODal 
Park  Service;  and  the  Office  of  the 


Superintendent,  Keweenaw  National 
Historical  Park. 

Dated:  November  14, 19«3. 
David  N.  Grven. 

Acting  Beghnal  Diiector,  Midwest  Region 
[PR  Doc  93-23766  Piled  11-23-93;  8:45  am) 
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Wolf  Trap  Farni  Park  General 
Managemertt  Ptan/Environmental 
Impact  Statement.  Vienna,  VA 

AGENCY:  National  Park  Service  (haterior) 
ACTION:  Notice  of  pubUc  scoping 
meetings  for  the  General  Management 
Plan/Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  Coundl  on 
Environmental  Quality  regulatlmis  and 
National  Pari  Service  policy,  the 
National  Park  Service  (NPS)  announces 
pubUc  scoping  meetings  to  commence 
development  of  a  General  Management 
Plan/Environmental  Impact  Statement 
for  Wolf  Trap  Farm  Park. 

Wolf  Trap  Farm  Park,  a  unit  of  the 
NPS  and  home  to  the  Filene  Center,  is, 
the  only  unit  of  the  National  Park 
Service  dedicated  to  the  performing  arts. 
It  is  managed  as  a  public/private 
partnership  between  the  NPS  and  the 
Wolf  Trap  Foundation  for  the 
Performing  Arts,  a  private  not-for-profit 
corporation. 

General  Management  Plans  are  the 
planning  documents  for  each  unit  of  the 
national  park  system.  TTie  plans  se\ 
forth  the  basic  philosophy  and 
management  concepts  for  each  park, 
and  set  guidelines  for  park  operations. 
Completion  of  this  plan  will  take 
approximately  3  years. 

Public  Involvement  in  the 
development  of  the  plan  will  be  crucial 
to  the  success  of  the  project.  To 
fedlitate  and  promote  this  involvement, 
several  series  of  public  meetings  will  be 
held  at  key  stages  of  the  plann'jng 
process.  TTie  first  will  be  scoping 
meetings  to  give  the  public  an 
opportunity  to  tell  the  NPS  what  is 
spedal  that  should  be  promoted  and 
preserved  at  Wolf  Trap  Farm  Park,  and 
about  any  issues  or  concerns  they  may 
have  regarding  the  management  of  the 
park. 

The  meetings  vnll  be  led  by  oJBdals 
of  the  NPS.  Representatives  from  the 
Wolf  Trap  Foundation  also  w;il  be 
present 

The  National  Perk  Service  invites 
tnterosted  persons  to  attend  any 
meetings  from  the  foUowing  schedule; 
November  29,  7  p.m,  Departinen!  of  die 
Interior.  Cafeteria  Coniarence  Room, 
18th  A  C  St.,  NW.,  Washington,  DC 
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November  30.  2  p.m.  Wolf  Trap  Fann 
Park.  Filene  Center,  1551  Trap  Road. 
Vienna.  VA 

November  30.  7  p.m.  Wolf  Trap  Farm 
Park,  Filene  Center. 

For  further  information  please  contact 
Joe  Lawler,  Director.  Wolf  Trap  Farm 
Park  at  (703)  255-1808.  Written 
comments  may  be  sent  to  Mr.  Lawler  at 
Wolf  Trap  Farm  Park.  1551  Trap  Road. 
Vienna.  VA  22182.  To  have  comments 
represented  in  the  scoping  newsletter, 
please  mail  them  no  later  than 
December  31. 1993. 

The  responsible  official  for  this  EIS  is 
Robert  Stanton.  Regional  Director. 
National  Capital  Region.  National  Park 
Service.  All  written  comments  and 
requests  for  further  information  should 
be  directed  to:  William  Shields. 
Superintendent.  Rock  Creek  Park.  5000 
Glover  Northwest,  Washington.  DC 
20015. 

Dated:  November  12, 1993. 
Robert  Stanton. 

Regional  Director,  National  Capital  Region. 
|FR  Doc.  93-28767  Filed  11-23-93;  8:45  ami 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  Usting 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  13. 1993.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  December  9, 
1993. 

Carol  D.  ShuU, 

Chief  of  Registration.  National  Register. 
CALIFORNIA 
San  Diego  County 

OUvenhain  Town  Meeting  Hall.  423  Rancho 
Santa  Fe  Rd..  Olivenhain.  93001395 

Yuba  County 

Wheatland  Masonic  Temple.  400  Front  St.. 
Wheatland.  93001396 

CONNECTICUT 

Hartford  County 

Terry's  Plain  Historic  District.  Roughly 
bounded  by  Pharos.  Quarry  and  Terry's 
Plain  Rds.  and  the  Farmington  R., 
Simsbury,  93001417 

INDIANA 

Brown  County 


Brown  County  Bridge  No.  36.  Hickory  Hill 
Rd.  ar.-ins  the  N.  Fork  of  Salt  Cr..  Nashville 
vicinity,  93001430 

Jefferson  County 

Eleutherian  College.  IN  250,  Lancaster 
93001410 

Kosciusko  County 

Wmona  Lake  Historic  District.  Roughly 
bounded  by  Kings  Hwy..  Chestnut  Ave., 
Twelfth  St.  and  Park  Ave.,  Winona  Lake, 
93001411 

Lawrence  County 

Indiana  Limestone  Company  Building.  405  I 
St.,  Bedford,  93001412 

Rush  County 

Gowdy,  John  K .  House.  619  N.  Perkins  St.. 

Rushvilie.  93001414 
Rushville  Commercial  Historic  District. 

Roughly  bounded  by  Fourth,  N.  Morgan, 

First  and  N.  Perkins  Sts.,  Rushville. 

93001416 
Willkie.  Wendell  Lewis.  House.  601  N. 

Harrison  St..  Rushville.  93001415 

Starke  County 

Starke  County  Bridge  No.  39.  Jet.  of  Main  and 
Water  Sts.,  across  the  former  Pennsylvania 
RR  cut,  Knox,  93001413 

LOUISIANA 

Orleans  Parish 

Mid-City  Historic  District.  Roughly  bounded 
by  Derbigny  St.,  Conti  St.,  City  Park  Ave. 
and  I-IO,  New  Orleans,  93001394 

MICHIGAN 

Ingham  County 

Emery  Houses  (Lansing  Downtown  MRA). 
320-322  and  326-328  W.  Ottawa,  Lansing, 
93001409 

Iron  County 

Camp  Gibbs  (Iron  County  MRA),  129  Camp 
Gibbs  Rd.,  Iron  River  Tovraship,  Ottawa 
NF,  Gibbs  City  vicinity,  93001408 

NEBRASKA 

Douglas  County 

Military  Road  Segment.  Jet.  of  82nd  and  Fort 
Sts,  Omaha.  93001400 

Lancaster  County 

President  and  Ambassador  Apartments.  1330 
and  1340  Lincoln  Mall,  Lincoln  93001401 

NuckoUs  County 

Kendall,  Wallace  Warren  and  Lillian 
Genevieve  Bradshaw.  House,  412  E. 
Seventh  St.,  Superior,  93001402 

Superior  Downtown  Historic  District, 
Roughly,  along  Central  and  Commercial 
Aves.  from  3rd  to  5th  Sts.  and  3rd,  4th,  and 
5th  from  Central  to  Commercial.  Superior 
93001405 

Pawnee  County 

Lloyd.  Harold,  Birthplace.  Jet.  of  Pawnee  and 
4ih  Sts..  NW  eomer.  Burchard,  93001403 

WelMter  County 

Auld  Public  Library.  537  N.  Webster,  Red 
Qoud,  93001404 


NEW  MEXICO 
Eddy  County 

Dam— Sitting  Bull  Falls  Recreation  Area 
(Public  Works  of  the  CCC  in  the  Lincoln 
National  Forest  MPS).  Sitting  Bull  Falls, 
Lincoln  NF,  Carlsbad  vicinity,  93001420 

Group  Picnic  Shelter— Sitting  Bull  Falls 
Recreation  Area  (Public  Works  of  the  CCC 
in  the  Lincoln  National  Forest  MPS). 
Sitting  Bull  Falls.  Uneoln  NF,  Carlsbad 
vicinity,  93001419 

Picnic  Shelter— Sitting  Bull  Falls  Recreation 
Area  (Public  Works  of  the  CCC  in  the 
Lincoln  National  Forest  MPS).  Sitting  Bull 
Falls,  Lincoln  NF,  Carlsbad  vicinity, 
93001418 

Rio  ArrilM  County 

Forest  Service  Site  No  AR-03-10-01-374 
(Archaic  Sites  of  the  Northwest  Jemez 
Mountains  MPS),  Address  Restricted, 
Coyote  vicinity,  93001421 

Forest  Service  Site  No.  AR-03-ia-01-521 
(Archaic  Sites  of  the  Northwest  Jemez 
Mountains  MPS).  Address  Restricted. 
Coyote  vicinity,  93001422 

Forest  Service  Site  No.  AR-03-10-0 1-832 
(Archaic  Sites  of  the  Northwest  Jemez 
Mountains  MPS).  Address  Restricted. 
Coyote  vicinity,  93001423 

Forest  Service  Site  No.  AR-03-10-01-390 
(Archaic  Sites  of  the  North  west  Jemez 
Mountains  MPS).  Address  Restricted, 
Coyote  vicinity.  93001424 

OHIO 

Auglaize  County 

Fledderjohann.  HE..  House.  Doctor's  Office 
and  Summer  Kitchen,  107  E.  German  St., 
New  Knoxville,  93001388 

Clermont  County 

New  Richmond  Water  Works  and  Electric 
Station,  701  Washington  St.,  93001389 

Montgomery  County 

Insco  Apartments  Building,  255  N.  Main  St., 

Dayton,  93001390 
United  Brethren  Publishing  House.  40-46  S. 

Main  St  (7-21  E.  Fourth  St.),  Dayton, 

93001391 

Portage  County 

Nelson.  Luman.  House,  8219  OH  44,  Ravenna 
vicinity,  93001393 

Washington  County 

Kaiser.  John.  House,  300  Bellevue,  St., 
Marietta.  93001392 

PUERTO  RICO 

Mayaguez  Municipality 

Isla  de  Mono  (Lighthouse  System  of  Puerto 
Rico  MPS).  Address  Restricted.  Mayaguez 
vicinity,  93001398 

SOUTH  CAROLINA 

Anderson  County 

Pelzer  Presbyterian  Church,  13  Lebby  St., 
Pelzer,  93001407 

Saluda  County 

Saluda  Theatre,  107  Law  Range.  Salude, 
93001406 
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TENNESSEE 

Rulherfbrd  County 

Landsberger—Cerkardt  House,  43S  N.  Spring 
SL.  Murfraesboro,  93001397 

WISCONSIN 

Chippvwa  County 

Comeli  Pulpwood  Stacker.  Coraeil  Mill  Yard 
Park.  Corneli.  93001425 

D«ne  County 

Schumann,  FndericK  Farmstead,  6313  Wl 
19,  Barry,  93001426 

K«waunee  County 

Dettwan,  Art,  Fishing  Shanty.  Church  St  •( 
the  Ahnapee  R..  AJgoma.  93001428 

Milwaukee  County 

Brown  Deer  School.  4«00  W.  Green  Brook 
Dr.,  Brown  Deer,  93001427 

Rock  County 

Look  West  Historic  District  (Boundory 
Increase).  Roughly  bounded  by  Laurel  Ave. 
and  N.  Madison.  W.  Court  and  N.  Palm 
Sts..  JanasvUle,  93001429 

IFR  Doc  93-28765  Filed  11-23-93;  8:45  am) 

MLLWC  CODE  4310-70-M 


INTERNATIOMAL  TRADE 
COMMISSION 

(Invastigatkm  No.  337-TA-3S6] 

Certain  Integrated  Circuit  Devices, 
Proceesee  for  Making  Same, 
ComponenU  Thereof,  end  Producte 
Containing  Same;  Noflce  of 
CommlsaJon  Determination  Not  To 
Review  an  Initial  Determination 
Designating  the  Investigation  "More 
Complicated" 

AGENCY:  U.S.  lotematiooal  Trade 

Commission. 

ACTKMt:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrstive  law 
judge's  (ALJ)  initial  dptermination  (ID) 
designating  the  above-captioned 
investigation  •'more  complicated  •"  The 
deadline  for  completion  of  the 
investigation  is  extended  by  six  months, 
i.e.,  until  March  1. 1995. 
FOR  FURTHER  INFORMATION  COKTACT: 
Matthew  T.  Bailey,  E«q..  Offic*  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3108. 

SUPPLEMENTARY  INFORMATION:  On 
October  12, 1993.  respondents 
Mitsubishi  Electric  Corp.  and 
Mitsubishi  Electronics  America,  Ina 
moved  that  the  subject  investigatioD  be 
designated  more  complicated.  The 
Commission  investigative  attorney  • 


supported  the  motion  and  complainants 
National  Semiconductor  Corp.  and 
Fairchild  Semiconductor  Corp.  opposed 
it. 

The  ALJ  issued  an  ID  granting 
Mitsubishi's  motion  on  October  21. 
1993.  The  ALJ  designated  the 
investigation  more  complicated  due  to 
the  involved  nature  of  the  integrated 
circuit  subject  matter,  the  large  number 
of  patents  and  claims,  the  large  number 
of  affirmative  defenses,  and  the  large 
number  of  accused  products. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1337.  and 
Commission  interim  rule  210  53. 19 
CFR  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8.45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-2648. 

Issued:  November  15, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnka. 
Secretary 

[FR  Doc  93-28871  Filed  11-23-83,  8:45  ami 
BMAMO  cooc  TOM-aa-p 


[bwestlgatton  No.  337-TA-358] 

Certain  Recomblnentty  Produced 
Human  Growth  Hormone;  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Granting  the  Motion  of 
Eli  Lilly  Co.  to  Inter/erte  for  ttte  Limited 
Purpose  of  Seeking  Disqualiftcatlon 
Counsel  for  Complainant  Genentech, 
Inc. 

agency:  U.S.  Internationa!  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  {ALJl  initial  determination  fID) 
in  the  above-captioned  investigation 
granting  a  motion  for  intervention  for 
the  limited  purpose  of  seeking 
disqualification  of  counsel  for 
complainant  Genentech,  Inc. 
FOR  FURTHER  INFORMATION  CONTACT:  JeSn 
Jackson,  Esq.,  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 


SU^ftiMENTAHY  INFORMATION:  On 
September  21.  1993,  Eli  Lilly  Co.  (Lilly) 
moved  pursuant  to  Commission  interim 
rule  210.26. 19  CFR  210.26.  for  limited 
intervention  in  this  investigatitm  for  the 
purpose  of  seeking  disqualification  of 
Fish  and  Richardson,  the  law  firm 
serving  as  counsel  for  complainant 
Genentech.  Inc.  (Genentech).  In  the 
same  motion.  Lilly  moved  to  disqualify 
Genentech 's  firm  on  conflict  of  interest 
grounds. 

Genentech  responded  to  Lilly's 
.  morion  by  stating  that  it  did  not  oppose 
the  motion  for  the  sole  and  limited 
purpose  seeking  to  disqualify  Fish  & 
Richardson.  The  Commission 
investigative  attorney  |L\)  responded 
that  he  did  not  oppose  the  motion  for 
intervention  as  long  as  Lilly's  counsel 
was  not  given  access  to  confidential 
business  information  under  the 
administrative  protective  order.  Both 
Genentech  and  the  lA  opposed  the 
poriion  of  the  motion  concerning 
disqualification.  Some  respondent.*;  in 
the  investigation  notified  Uie  presiding 
ALJ  that  they  had  no  objection  to  Lilly's 
motion;  the  remaining  respondents 
notified  the  ALJ  that  they  did  not  intend 
to  respond  to  the  motion. 

On  October  20,  the  ALJ  issued  Ordei 
No.  23,  which  granted  the  portion  of 
Lilly's  motion  concerning  interveation. 
but  denied  the  poriion  of  the  motioo 
requesting  disqualification.  On  October 
22, 1993,  the  ALJ  reissued  the  portion 
of  his  order  granting  intervention  as  an 
ID  (Order  No.  28).  No  petitions  for 
review  of  the  ID  or  agency  commsnts 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariil  Art 
of  1930. 19  U.S.C.  1337, and 
Commission  interim  rule  210.53(h).  19 
CFR  210.53(h). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  Sled  in 
connection  with  this  investigation  are 
available  for  inspection  during  o^ciai 
business  hours  (8:45  a.m.  to  5:15  p.m  ) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washincton,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  a.-^  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  November  15, 1993. 

By  order  of  the  Commission.   ' 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc  93-28870  Filed  11-23-93;  8:45  am) 
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[Investigation  ^4o.  337-TA-357] 

Cerain  Sports  Sandals  and 
Components  Thereof;  Notice  of  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTK>m:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Fang  Chun  Ind. 
Ltd. 

SUPPLEMENTARY  INFORMATKM:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.a  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  wiU 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  November  19, 1993. 
Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRtTTEN  COMUENTS:  Interested  persons 
may  file  written  comments  wiux  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436,  no 
later  than  10  dajrs  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretfiry  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
retiuTi  it. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  Noveml>er  19, 1993. 

By  order  of  the  Conunission. 
Oonna  R.  Koehnke, 
Secretary. 

[FR  Doc.  93-28874  Filed  tl-23-93,  8:45  am] 
BUJJNQ  COOC  TUO-Ol-P 

[Investigation  332-347] 

Global  Competitiveness  of  US. 
Environmental  Technology  Industries: 
Municipal  &  Industrial  Water  and 
Wastewater 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFEOnVE  DATE:  November  15. 1993. 
SUMMARY:  Following  receipt  of  a  request 
on  October  15. 1993.  from  the  Senate 
Committee  on  Finance,  the  Commission 
instituted  investigation  No.  332-347, 
Global  Competitiveness  of  U.S. 
Environmental  Technology  Industries: 
Municipal  &  Industrial  Water  and 
Wastewater,  \mder  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Industry-specific  information  may  be 
obtained  from  Mr.  David  Ingersoll  (202- 
205-2218)  or  Ms.  Elizabeth  Nesbit  (202- 
205-3355),  Office  of  Industries,  U.S. 
International  Trade  Commission. 
Washington,  DC  20436.  For  information 
on  the  legal  aspects  of  this  investigation 
contact  Mr.  William  Gearhart  of  the 
Office  of  the  General  Counsel  (202-205- 
3091).  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1107. 

Background 

This  is  the  first  of  two 
competitiveness  studies  requested  by 
the  Committee  on  Finance  in  its  letter 
of  October  14. 1993.  The  second  study 
concerns  air  pollution  prevention  and 
abatement  equipment  and  services  and 
will  be  institute  at  a  later  date.  The 
Commission  expects  to  submit  its  first 
report  to  the  Committee  within  12 
months  of  the  release  of  final  report  in 
the  series  on  American  Industry  and  the 
Environment  being  conducted  by  the 
Office  of  Technology  Assessment 
(OTA).  The  Commission  expects  to 
submit  its  second  report  not  later  than 
12  mtmths  after  delivery  of  its  first 
report. 

In  its  report,  the  Commission  will,  as 
requested  by  the  Committee  in  its 


October  14, 1993,  letter,  seek  to  examine 
factors  found  by  the  Commission  to  be 
relevant  to  the  global  competitiveness  of 
the  environmental  technology  industry, 
including  but  not  Umited  to  government 
policies  such  as  export  promotion  and 
market  development,  environmental 
regulation,  technology  transfier. 
technical  development  assistance, 
economic  development  or  other 
financial  assistance,  and  intellectual 
property  protection. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Sti^et  SW.,  Washington. 
DC,  beginning  at  9:30  a.m.  on  April  26, 
1994.  All  persons  shall  have  the  right  to 
appear,  by  coimsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  April  12,  1994.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m..  April  15, 1994;  the  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m..  May  10, 1994. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  §  201.6  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
201,6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  vmtten  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  June  30. 1994.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
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gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

List  of  Subjects 

Environmental  protection, 
environmental  technology,  water 
supply,  wastewater  treatment,  export 
promotion,  air  pollution. 

Issued:  November  17, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Dqc.  93-28873  Filed  11-23-93;  8:45  ami 

MLLMO  COOC  7D2IMa-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  394] 

Cost  Ratio  for  Recyclables— 1980 
Determination 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 
ACTION:  Rate  reduction  order  in 
connection  vrith  recyclables  aggregate 
compliance  proceeding. 


summary:  The  ICC.  after  reopening  the 
proceeding  in  which  it  determined  that 
rates  for  recyclable  commodities 
shipped  by  raihoad  were  in  aggregate 
compUance  with  the  rate  ceiling  set 
pursuant  to  49  U.S.C.  10731(e).  has 
found  that  movements  of  non-ferrous 
scrap  metal  from  the  former  southern  to 
the  former  eastern  ratemaking  territories 
during  the  period  between  1982  and 
1985  were  not  in  aggregate  comphance 
with  the  rate  ceiling.  The  Commission 
has  ordered  rate  reductions. 
EFFECTIVE  DATE:  The  Commission's 
decision  will  be  effective  on  December 
23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Keats,  (202)  927-6046  or  Thomas 
Schmitz  (202)  927-5720;  TDD  for 
hearing  impaired:  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
thff  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  vmte  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearmg  impaired  is  available 
through  TDD  Services  (202)  927-5721). 
Regulatory  Flexibility  Certification 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  No  new 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  on  such  entities. 
Rather,  we  are  simply  assuring  that 
raihoad  rate  levels  are  consistent  with 
the  Interstate  Commerce  Act.  The 
economic  impact  of  our  action,  if  any, 
is  not  likely  to  be  felt  by  a  substantial' 
number  of  small  entities. 

This  action  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Decided:  November  16, 1993. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chainnan  Simmons,  Commissioners 
Phillips,  Philbin  and  VValden. 
Sidney  L.  Strickland.  Jr.. 
Secntaiy. 

(FR  Doc.  93-28882  Filed  11-23-93;  8:45  am) 
BiUJNO  coot  703S-01-P 


[Flnanc*  Docket  No.  32406] 

City  of  Dallas.  City  of  Fort  Worth,  and 
D/FW  Raittran— Petition  For 
Declaratory  Order 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Institution  of  declaratory  order 
proceeding. 

SUMMARY:  In  response  to  a  petition  filed 
by  the  Cities  of  Dallas  and  Fort  Worth. 
TX  (aties)  and  D/FW  RAILTRAN 
(RAILTTL\N),  this  proceeding  is 
instituted  to  determine  whether  the 
Cities  and  RAILTRAN  are  now  or  will 
become  carriers  under  the  Interstate 
Commerce  Act  (Act)  and  whether 
regulatory  approvals  are  required  for  (1) 
a  Joint  Use  Agreement  (JUA)  with 
Missouri  Pacific  Raihuad  Company 
(MP)  and  (2)  and  a  Trackage  Rights 
Agreement  (TRA)  with  Burlington 
Northern  Raihoad  Company  (BN). 
Interested  persons  are  invited  to  file 
comments.  Petitioners  have  requested 
expedited  action. 

DATES:  Written  comments  (original-and 
10  copies)  must  be  filed  by  December  6. 
1993.  and  concurrently  served  on  the 
representative  of  petitioners. 
ADDRESSES:  Send  comments  referring  to 
Finance  Docket  No.  32406  to  (1)  Office 
of  the  Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423  and  (2)  David  A. 
Hirsh.  Harkins  Cunningham,  suite  600. 
1300  Nineteenth  Street,  NW., 
Washington.  DC  20036-7600. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
forbearing  impaired:  (202)  927-5721.) 
SUPPtiMENTARY  INFORMATION:  Under  49 
U.S.C.  10321.  the  Commission  has 


authority  to  issue  declaratory  and 
interpretive  orders  and  in  its  sound 
discretion  may  issue  a  declaratory  order 
to  terminate  a  controversy  or  remove 
uncertainty  under  5  U.S.C.  554(e)  and 
49  U.S.C.  10321.  This  proceeding  is 
instituted  at  the  request  of  petitioners  to 
clarify  their  status  as  noncarriers. 
According  to  the  petition,  the  Cities 
acquired  the  34-mile  rail  line  between 
Dallas  and  Fort  Worth  from  the  Trustee 
of  the  former  Chicago,  Rock  Island  and 
Pacific  Raihoad  Company  (RI).  RI  had 
previously  been  authorized  to  abandon 
the  line.  RAILTRAN  was  formed  in  1984 
to  preserve  the  rail  corridor  between 
Fort  Worth  and  Dallas  for  commuter  rail 
service.  At  present  MP  and  BN  operate 
freight  service  on  the  RAILTRAN 
corridor. 

Petitioners  indicate  that  they  are 
about  to  implement  rail  commuter 
operations  over  the  line  and  negotiated 
new  agreements  with  MP  and  BN  to 
accommodate  the  proposed  passenger 
service.  They  primarily  want  the 
Commission  to  clarify  whether  they 
would  become  common  carriers  under 
the  Act  by  executing  the  new 
agreements  with  MP  and  BN  and  by 
contracting  with  a  passenger  operator. 
They  also  want  the  Commission  to 
determine  whether  regulatory  approval 
is  required  for  the  agreements  with  MP 
and  BN  and  an  agreement  with  a 
passenger  operator.  Also  they  want  the 
Commission  to  determine  whether  a 
contract  vnth  a  designee  other  than  MP 
or  BN  to  dispatch  and  maintain  the 
RAILTRAN  corridor  requires 
Conmiission  approval  and  whether  that 
designee  is  eligible  for  a  modified 
certificate  under  49  CFR  1150  subpart  C. 

Petitioners  indicate  that  under  the 
JUA.  RAILTRAN  would  reassign  MP's 
maintenance  and  dispatching 
obligations  to  its  designee  by  no  later 
than  January  1. 1994.  They  request 
expedited  action  on  the  petition  and 
indicate  they  have  served  copies  of  the 
petition  on  interested  persons.  Copies  of 
the  petition  are  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Secretary.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
Decided:  November  17, 1993. 
By  the  Commission.  David  M.  Konschnilc 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickluid,  Jr., 
Secretary. 
[FR  Doc.  93-28883  Filed  11-23-93;  8:45  ami 
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[Finance  Docket  Na  32339] 

Jackson,  Gordonvilto,  and  Delta 
Railroad  Co.— Acquisition  and 
Operation  Exemption — Portion  of  the 
Golden  Cat  Railroad  Corporation's 
Delta  Branch 

The  Jackson.  Cordonville,  and  Delta 
Railroad  Co.  (JGDR)  has  filed  notice  of 
exemption  to  acquire  an  approximately 
0.05-inile  segment  of  The  Golden  Cat 
Railroad  Corporation's  (GCRC)  former 
■'Delta  Branch"  between  mileposts  149.5 
and  150.0  at  or  near  Delta,  in  Cape 
Girardeau  County,  MO.'  The  parties 
planned  to  consummate  the  transaction 
on  October  5. 1993.  the  effective  date  of 
this  notice. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Robert  B. 
Hebert.  1800  INB  Tower.  One  Indiana 
Squane.  Indianapolis,  IN  46204. 

This  notice  is  filed  under  49  CFR 
1 150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  ha  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  November  18, 1993. 
-By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Stricklaod,  Jr.. 
Secrett^iy. 
|FR  Doc.  93-28884  Filed  11-23-93:  8:45  ami 
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'  In  Fifaance  Docket  No.  32328,  Jackson. 
GoTdor.vUlt,  and  Delta  B  Co— Acq  *•  Oper 
Exempt f~Litte  in  Cape  Girardeau  County.  MO  (not 
printed),  served  and  published  io  the  FMlsrmi 
Register  on  August  12, 1993  (58  FR  42986).  JGDR's 
acquisitian  and  operation  of  another  GCRC  line  was 
exeir.p;ad  under  49  CFR  1150  31.  from  the  prior 
approval  requirements  of  49  U.S.C.  10901.  In  a 
suppleniaiiary  venfied  letter  filed  on  November  9. 
•  1993.  JGDR  states  that  no  action  hu  bean  taken  to 
consummate  the  August  12  notice  of  exemption  and 
that  it  was  the  inlentjon  of  the  parties  that  both  of 
these  exenpbon  procaedmgs  be  handled 
ccntemporaoeously  while  JGDR  remained  a 
noncarrier.  Because  the  Commission's  records 
indicate  that  JGDR  has  no  tariffs  on  file  and  it  does 
not  appear  that  JGDR  has  otherwise  consummated 
the  transaction  exempted  in  Finance  Docket  .No. 
32328.  section  1150.31  appears  appbcable  to  this 
transaction  as  well. 

In  a  related  proceeding.  Docket  No.  AB-399X, 
GCRC  has  sought  an  exemption  with  respect  to  the 
remainder  of  iu  Delta  Branch,  between  milepost 
150.0  and  the  eod  of  the  line  at  milepost  160.3. 


[Oodwt  Nos.  AB-32  (Sub-No.  62X)  end  AB- 
355  (Sut>-No.  14Xx)] 

Boston  and  Maina  Corp.- 
Abandonment  Exemption — In  Hartford 
County,  CT,  and  Hampden  County,  MA; 
Springfield  Tanninal  Railway  Co.— 
Discontinuance  Exemption— In 
Hartford  County,  CT,  and  Hampden 
County,  MA 

Boston  and  Maine  Corporation  (B&M). 
as  owner,  and  Springfield  Terminal 
Railway  Company  (ST),  as  lessee,  have 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  for 
BStM  to  abandon  and  ST  to  discontinue 
service  over  approximately  a  12.50-mile 
segment  of  B&M's  Hazardviile  Branch 
rail  line  between  milepost  0.00  and 
milepost  12.50,  in  Springfield.  Hartford 
County.  CT.  and  Hazardviile,  Ilampden 
County.  MA. 

B&M  and  ST  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  any  overhead 
traffic  on  the  line  has  been  rerouted  over 
other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period,  and  (4)  that 
the  requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication)  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  of 
service  shall  be  protected  under  Oregon 
Short  Line  R.  Co. — Abandonment — 
Goshen,  360  I.C.C.  91  (1979).  To  address 
whether  this  condition  adequately 
protects  affected  employees,  a  petition 
for  partial  revocation  under  49  U.S.C. 
10505(d)  must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  24. 1993.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,!  formal  expressions  of  intent  to 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  mvironmental  issues 
(whether  raised  by  a  party  or  by  Che  Commission's 
Section  of  Energy  and  Environment  in  its 
indepecdsit  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Senrice  Rail  Lines.  5 1.CC2d 


file  an  OFA  under  49  CFR 
1152.27(c)(2).J  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29'  must 
be  filed  by  December  6.  1993.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  14. 1993.  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Kevin  J. 
O'Connell.  Boston  and  Maine 
Corporation,  Springfield  Terminal 
Railway  Company.  Iron  Horse  Park. 
North  Billerica,  MA  01862. 

If  the  notice  of  exerription  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment  and 
discontinuance  of  service,  if  any,  on  the 
environmental  and  historic  resources. 
SEE  will  issue  an  environmental 
assessment  (EA)  by  November  29,  1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE.  at  (202) 
927-5449.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environment^  conditions  wiU  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  17, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc  93-28885  Filed  11-23-93;  845  ami 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  United  States 
V.  Arctic  Fisheries,  Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  8.  1993,  a 
proposed  Consent  Decree  in  United 
States  V.  Arctic  Fisheries.  Inc.,  Civil 
Action  No.  C91-543W  (W.D.  Wash). 


377  (1989).  Any  enuty  seeking  a  slay  on 
environment^  concerns  is  encour^ed  to  file  its 
request  as  soon  as  possible  is  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

>  See  Exempt,  of  Rail  Abandonment — OfTen  of 
Finan.  Assist.  4  I  CC2d  164  (1987). 

>  The  Commission  will  accept  a  U(e-fii«d  Uail  use 
request  as  long  as  it  retains  jurisdiction  to  dc  so. 


62140 


Federal  Register  /  Vol.  58.  No.  225  /  Wednesday.  November  24,  1993  /  NoUces 


was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Washington.  The  Consent  Decree 
resolves  the  United  States'  allegations 
against  Arctic  Fisheries.  Inc.  for 
violations  of  the  Clean  Water  Act.  33 
use.  1301  et  seq.,  by  Arctic  Fisheries. 
Inc.  in  this  civil  action.  The  Decree 
requires  Arctic  Fisheries.  Inc.  to  pay  a 
civil  penalty  in  the  amount  of  $725,000 
to  the  United  States;  to  comply  with  the 
provisions  of  the  Clean  Water  Act  in  the 
future;  to  implement  sampling  of  the 
affluent  from  the  Defendant  s  fish  meal 
plant;  and  to  eliminate  all  but  incidental 
discharges  of  seafood  processing  waste 
to  the  waters  of  Lost  Harbor.  Alaska. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decrees  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Arctic 
Fisheries.  Inc..  D.J.  No.  90-5-1-1-3569. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Washington.  3600  Seafirst  Building. 
800  Fifth  Avenue.  Seattle,  Washington 
98104;  the  Region  10  Office  of  the 
Environmental  Protection  Agency.  1200 
Sixth  Avenue,  Seattle,  Washington 
98101;  and  at  the  Consent  Decree 
Library,  1120  G  Street  NV.'..  4th  Floor. 
Washington.  DC  20005  {Tel:  202-624- 
0892).  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library 
1120  G  Street.  NW..  4th  Floor, 
Washington.  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.25  (25  cents  per  page 
reproduction  cost)  payable  to  Consent 
Decree  Library. 
John  C.  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  6-  Natural  Resources  Division. 
[FR  Doc.  93-28778  Filed  11-23-93;  8:45  am) 
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("EPA")  pursuant  to  section  113(b)  of 
the  Clean  Air  Act  ("CAA").  42  U.S.C. 
7413(b)  for  injunctive  relief  and 
assessment  of  civil  penalties  against 
Columbia  Aluminum  Corporation 
("Columbia").  The  complaint  alleges 
that  Columbia  violated  section  113  of 
the  CAA.  42  U.S.C.  7413.  and  the 
conditions  and  limitations  of  its 
Prevention  of  Significant  Deterioration 
("PSD")  permit.  No.  PSDD-X-8a-01. 
Pursuant  to  the  proposed  consent 
decree,  defendant  Columbia  will  pay  to 
the  United  States  a  civil  penalty  of 
$90,160  and  will  operate  its  Goldendale 
facility  in  compliance  with  the  CAA  and 
the  conditions  and  limitations  of  its  PSD 
permit.  The  Department  of  Justice,  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  publication,  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resource  Division,  Department  of 
Justice.  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington.  DC  20044.  and 
should  refer  to  United  States  v. 
Columbia  Aluminum  Corporation,  DOJ 
number  90-5-2-1-1633. 

The  proposed  consent  decree  may  be 
examined  at  the  U.S.  Environmental 
Protection  Agency.  Office  of  the 
Regional  Counsel.  Region  X.  1200  Sixth 
Avenue.  Seattle.  Washington  98101.  and 
at  the  Consent  Decree  Library.  1120  G 
Street  NW..  4th  Floor.  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street 
NW..  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.75  (25  cents 
per  page  reproduction  costs)  payable  to 
"Consent  Decree  Library". 
Lois  J.  Schifier. 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-28781  Filed  11-23-93;  8:45  am) 
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Lodging  of  Consent  Decree  In  Action 
Brought  Under  the  Clean  Air  Act 

In  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  on  November 
5th.  1993.  a  proposed  consent  decree  in 
United  States  v.  Columbia  Aluminum 
Corporation.  Civil  Action  No.  CY-93- 
3125-AAM.  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Washington. 

This  action  was  brought  by  the  United 
States  of  America  on  behalf  of  the 
Environmental  Protection  Agency 


Consent  Judgment  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  United  States  v.  Endicott  Johnson 
Corp.  et  al. 

In  accordance  with  Departmental 
PoUcy.  28  CFR  50.7.  38  FR  19029.  and 
42  U.S.C.  9622(d).  notice  is  hereby  given 
that  a  proposed  consent  decree  in 
United  States  v.  Endicott  Johnson 
Corporation,  International  Business 
Machines  Corp.,  the  Village  of  Endicott. 
New  York,  and  the  Town  of  Union.  New 
York.  (N.D.N.Y.).  Civil  Action  No. 
93CV-1409,  was  lodged  with  the  United 


States  District  Court  for  the  Northern 
District  of  New  York  on  November  4. 
1993.  The  proposed  consent  decree 
requires  the  Defendants  to  implement 
remedial  measures  for  the  Endicott 
Wellfield  Superfund  Site,  located  in  the 
Village  of  Endicott,  Broome  County, 
New  York,  set  forth  in  the  September 
30,  1992  Record  of  Decision  (Operable 
Unit  2),  to  reimburse  the  United  States 
for  $1,263,773  is  past  response  costs 
incurred  in  connection  with  the  Site, 
and  to  pay  the  United  States'  future 
oversight  costs  to  be  incurred  in 
connection  with  the  Operable  Unit  2 
remedy.  The  remedy  consists  of  capping 
the  Endicott  Landfill  with  a  low 
permeability  barrier  cap  w^ich  will 
decrease  the  leaching  of  contaminants 
ft-om  the  Landfill. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  address  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530  and  should  refer  to  United  States 
V.  Endicott  Johnson  Corp.  et  al.,  D.O.J. 
Ref.  No.  90-11-3-299B. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  319  Federal  Building, 
Binghamton,  New  York  13901,  c/o 
Thomas  Walsh,  (607)  772-2888;  at  the 
Region  II  Office  of  the  Environmental 
Protection  Agency.  26  Federal  Plaza, 
room  no.  437,  New  York,  New  York 
10278;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW.,  4th  Floor, 
Washington.  DC  20005.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington.  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $52.25  (25  cents 
per  page  reproduction  costs)  payable  to 
Consent  Decree  Library. 
John  C.  Cruden. 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-28777  Filed  11-23-93;  8:45  ami 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  United  States 
V.  Oklahoma  Ordnance  Works 
Authority  and  the  State  of  Oklahoma 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Oklahoma  Ordnance 
Works  Authority  and  the  State  of 
Oklahoma.  Civil  Action  No.  93-C  969B, 
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was  lodged  on  October  29, 1993  with 
the  United  States  District  Court  for  the 
Northern  District  of  Oklahoma.  The 
proposed  consent  decree  resolves  the 
United  States'  ("U.S.")  claims  under  the 
Clean  Water  Act  for  violations  of 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permits 
issued  to  Okl^oma  Ordnance  Works 
Authority  ("OOWA")  for  its  publicly- 
owned  treatment  works  and  water 
supply  facility  located  at  the  Mid- 
America  Industrial  Park  in  Pryor,  Mayes 
County,  Oklahoma.  The  consent  decree 
also  resolves  the  U.S.'s  claims  for 
OOWA's  failure  to  submit  a  timely 
permit  application.  The  consent  decree 
provides  for  OOWA's  payment  of  a  civil 
penalty  of  $750,000  and  construction  of 
additional  treatment  facilities. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  En\aronment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Oklahoma  Ordnance  Works  Authority 
and  the  State  of  Oklahoma,  Civil  Action 
No.  93-C  969B,  DOJ  Ref.  No.  90-5-1-1- 
3819. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  U.S.  Courthouse,  room 
3900,  333  west  forth  Street,  Tulsa, 
Oklahoma  74103;  Office  of  the 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202;  and  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 

[FR  Doc.  93-28780  Filed  11-23-93;  8:45  am] 
BILUNC  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  United  States  v. 
Sunshine  Biscuits,  Inc.,  et  al. 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Sunshine  Biscuits,  Inc. 


and  International  Dismantling  and 
Machinery  Corporation,  Civil  Action 
No.  93-2448-JWL,  was  lodged  on 
November  2, 1993,  with  the  United 
States  District  Court  for  the  District  of 
Kansas.  The  complaint  alleges  that 
defendants  violated  the  Clean  Air  Act 
and  the  work  practice  standards  of  the 
asbestos  NESHAP  during  two  asbestos 
removals  at  defendant  Siuishine's 
facihty  located  at  801  Sunshine  Road, 
Kansas  City,  Kansas. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Sunshine  Biscuits,  Inc.  and 
International  Dismantling  and 
Machinery  Corporation,  DOJ  Ref  #  90- 
5-2-1-1769. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  812  N.  7th,  Kansas  City, 
Kansas  66101;  the  Region  VII  Office  of 
the  Environmental  Protection  Agency, 
726  Minnesota  Ave.,  Kansas  City, 
Kansas  66101,  and  at  the  Consent 
Decree  Library,  1120  G.  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.25  payable  to  the 
Consent  Decree  Library. 
John  C  Cniden, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-28779  Filed  11-23-93;  8:45  am) 
BHJJNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582;  Notice  of  the  Annual  Ust  of 
Labor  Surplus  Areas;  Correction 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Correction. 

SUMMARY:  In  FR  document  93-25627, 
beginning  on  page  53954  in  the  issue  of 
Tuesday,  October  19, 1993,  the 
following  areas  were  omitted  and 


should  be  inserted  in  the  third  column 
in  the  table  entitled  "Labor  Surplus 
Areas  Ehgible  For  Preference  October  1, 
1993  Through  September  30, 1994." 
under  the  State  of  Texas,  following  the 
entry  of  "Balance  of  Cameron  County." 


Eligible  labor  surplus 

CfvU  jurisdictions  in- 

areas 

cluded 

Texas 

Cass  County 

Cass  County 

Del  Rio  City 

Del  Rio  City  In. 
Val  Verde  County. 

Dimmit  County 

Dimmit  County 

Duval  County 

Duval  County. 

Eagle  Pass  City 

Eagle  Pass  City  In. 

Maverick  County. 

Balance  of  Ector 

Ector  County  Less. 

County. 

Odessa  City. 

Edinburg  City  

Edinburg  City  In. 

Hidalgo  County. 

El  Paso  City 

El  Paso  City  In. 

El  Paso  County 

Balance  of  El  Paso 

El  Paso  County  Less. 

County. 

El  Paso  City. 

Frio  County 

Frio  County. 
Ft.  Worth  City  In. 

Ft  Wortfi  City 

Tarrant  County. 

Galveston  City  

Galveston  City  In. 

Galveston  County. 

Harlingen  City 

Hartingen  City  In. 

Canwron  County. 

Henderson  County  . 

Henderson  County. 

Balance  of  Hidalgo 

Hidalgo  County  Less. 

County. 

Edinburg  City. 

McAJIen  City. 

Mission  City. 

Ptwn^City. 

Weslaco  City. 

Jasper  County 

Jasper  County, 

Jim  Hogg  County  ... 

Jim  Hogg  County. 

Jim  Wells  County  ... 

Jim  WeUs  County. 

Killeen  City 

Killeen  City  In. 

Bell  County. 

La  Salle  County 

La  Salle  County. 

Laredo  County 

Laredo  City  In. 

Webb  County. 

Liberty  County 

Liberty  County. 

Longview  City  

Longview  City  In. 

Gregg  County. 

Harrison  County. 

Loving  County 

Loving  County. 

Marion  County  

Marion  County. 

Matagorda  County  . 

Matagorda  County. 

Dated:  November  17, 1993. 
Doug  Ross, 
Assistant  Secretary. 
[FR  Doc.  93-28813  Filed  11-23-93;  8;45  am] 
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Labor  Surplus  Area  Classification 
Under  Executive  Orders  12073  and 
10582;  Notice  of  Addition  to  the  Annual 
List  of  Labor  Surplus  Areas 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 


C2142 
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DATES:  The  addition  to  the  annual  list  of 
labor  surplus  areas  is  effective 
December  1. 1993. 

SUMMARY:  TTje  purpose  of  this  notice  is 
to  announce  an  addition  to  the  annual 
list  of  labor  surplus  areas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hardin.  Chief.  Division  of 
Planning,  USES.  Employment  and 
Training  Administration,  200 
Constitution  Avenue.  NW..  room  N- 
4470.  Attention:  TEESS,  Washington. 
DC  20210.  Telephone:  202-219-5185. 
SUPPl^MENTARY  JNFORMATTON:  ExecuUve 
Order  12073  requires  executive  agencies 
to  emphasize  procurement  set-asides  in 
labor  surplus  areas.  The  Secretary  of 
Labor  is  responsible  under  that  Order 
for  classifying  and  designating  areas  as 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  part  20  (48  CFR  part  20)  in 
order  to  assess  the  impact  of  the  labor 
surplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  suppUer. 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  part  25  (48  CFR 
part  25)  implements  Executive  Order 
12260.  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to  assess 
its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  port 
654.  subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of  Labor 
to  classify  jurisdictions  as  labor  surplus 
areas  pursuant  to  the  criteria  specified 
in  the  regulations  and  to  publish 
annually  a  list  of  labor  surplus  areas. 
Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
October  19.1993.  (58  FR  53943). 

Subpart  B  of  part  654  states  that  an 
area  of  substantial  vmemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 


The  area  described  below  has  been 
classified  by  the  Assistant  Secretary  as 
a  labor  surplus  area  pursuant  to  20  CFR 
654.5(b)  (48  FR  15615  April  12.  1983) 
and  is  effective  December  1. 1993. 

The  list  of  labor  surplus  areas  is 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
facilities. 

Signed  at  Washington,  DC  on  Nfovember 
17, 1993. 

Doug  Rom, 

Assistant  Secretary. 

Addition  to  the  Annual  List  of  Labor  Surplus 
Areas 

December  1. 1993. 


Latxx  surplus  areas 


New  Yoflc 
Town  of  Wappinger 


Civil  jurisdictions  in- 
cluded 


Wappinger  Town  in 
Dtjtchess  County. 


(PR  Doc.  93-28814  Filed  11-23-93;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-9442  at  al.] 

Propoaed  Exemptions;  Donotioe 
Restated  Proflt  Sharing  Plan  and  Trust 
etsL 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  ft-om  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 


evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847.  August  10.  1990). 
Effective  December  31. 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
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Donohoe  Restated  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in 
Washington,  DC 

Exemption  Application  No.  D-9442 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a).  406(b)(1),  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4973(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  by  the  Plan  of  shares  of  common 
stock  of  the  Federal  Center  Plaza 
Corporation  (FCPC)  to  FCPC;  provided 
that: 

(1)  As  the  result  of  the  sale,  the  Plan 
will  receive  in  cash  the  greater  of  $25.00 
per  share  or  the  fair  market  value  of  the 
shares  of  FCPC.  as  determined  by  an 
independent,  qualified  appraiser  as  of 
the  date  of  the  sale; 

(2)  The  Plan  will  pay  no  commissions 
or  fees  in  regard  to  the  transaction;  and 

(3)  The  terms  of  the  sale  will  be  no 
less  favorable  to  the  Plan  than  those  it 
would  have  received  in  similar 
circumstances  when  negotiated  at  arm's 
length  with  unrelated  third  parties.* 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  which  was 
established  By  FCPC  and  which  has 
been  in  effect  since  December  31, 1963. 
Thereafter,  the  Plan  was  restated  and 
amended  on  September  25. 1990.  It  is 
represented  that,  as  of  June  14, 1993,  the 
Plan  had  370  participants  and 
beneficiaries. 

2.  On  December  30. 1986,  FCPC,  the 
original  sponsor  of  the  Plan,  was  subject 
to  a  reorganization,  pursuant  to  section 
368(a)(1)(D)  of  the  Code.  As  a  result  of 
this  reorganization,  FCPC  transferred 
certain  assets  to  a  newly  created 
Delaware  corporation,  the  Donohoe 
Companies,  Inc.  (Donohoe).  It  is 
represented  that  pursuant  to  the  terms 
of  the  reorganization  of  FCPC,  each 
shareholder  of  FCPC,  including  the 
Plan,  in  addition  to  retaining  shares  of 
FCPC,  also  received  for  each  share  of 
FCPC  one  share  of  Donohoe  common 
stock  and  three  shares  of  Donohoe 
preferred  stock.  However,  it  is 


represented  that  Donohoe  and  FCPC  are 
not  members  of  a  controlled  group  of 
corporations  within  the  meaning  of 
section  1563(a)  of  the  Code.  As  a  result, 
FCPC  and  Donohoe  are  not  affiliates 
within  the  meaning  of  section  407(d)(7) 
of  the  Act.  Both  Donohoe  and  FCPC  are 
engaged  in  the  business  of  developing, 
constructing,  owning,  and  managing 
real  estate. 

After  the  reorganization  of  FCPC, 
Donohoe  adopted  the  Plan  on  January 
12, 1987,  and  became  a  participating 
employer  along  with  FCPC.  As  of 
December  30, 1987,  FCPC  had  eight  (8) 
employees,  and  Donohoe  had  426 
employees.  As  of  December  31, 1989, 
six  (6)  employees  remained  on  the  FCPC 
payroll  who  also  performed  services  for 
Donohoe.  It  is  represented  that,  as  of 
December  31, 1989,  those  six  (6)  FCPC 
employees  were  transferred  exclusively 
to  Donohoe  and  thereafter  received 
compensation  solely  from  Donohoe. 
Since  the  transfer  of  these  employees, 
FCPC,  which  still  is  in  existence,  no 
longer  has  any  employees  and  has  made 
no  contributions  to  the  Plan,  even 
though  FCPC  is  listed  as  one  of  the 
corporations  and  affiliates  who  are 
defined  as  employers,  pursuant  to 
Article  1.12  of  the  Plan  document. 2 
However,  it  is  represented  that 
employees  of  FCPC  who  transferred  to 
Donohoe  retained  the  same  accounts  in 
the  Plan  and  received  vesting  credit  in 
the  Plan  for  all  years  of  service  with 
FCPC.  It  is  represented  that  two  (2) 
employees  of  FCPC  who  retired  before 
December  31, 1986,  and  eight  (8) 
beneficiaries  of  deceased  participants 
who  were  former  employees  of  FCPC  are 
currently  receiving  benefits  under  the 
Plan.3 

3.  The  provisions  of  the  Plan  provide 
for  an  administrative  committee  (the 
Administrative  Committee)  which  is 
responsible  for  the  operation  and 
administration  of  the  Plan.  The 
Administrative  Committee  has  the 
power  to  delegate  fiduciary 
responsibility  among  its  members  or  to 
other  designated  persons,  including  the 
power  to  direct  the  trustees  of  the  Plan 
(the  Trustees)  concerning  certain 


1  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  title  I  of  the  Act.  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


2 The  Department  expresses  no  opinion  as  to 
whether  FCPC  is  an  employer,  as  defined  by  section 
3(14)(C]  of  the  Act,  any  of  whose  employees  are 
covered  by  the  Plan  or  whether  the  shares  of  stock 
of  FCPC  constitute  qualifying  employer  securities. 

>  The  applicant,  citing  to  Treasury  regulation 
1.414(I>-l(b)(l),  maintains  that  the  Plan  is  a  single 
plan  and  will  not  foil  to  remain  so  because  two 
employers,  whether  or  not  affiliated,  contribute.  In 
this  regard,  it  is  represented  that  all  the  assets  of 
the  Plan  are  availahle  to  pay  benefits  to  all 
participants  and  beneficiaries  and  forfeitures  are 
and  were  allocated  to  participants,  regardless  of  the 
corporation  for  which  the  employee  performed 
services. 


matters.  The  Trustees  are  responsible 
under  the  provisions  of  the  Plan  to 
receive  contributions,  and  to  hold, 
invest,  and  disburse  the  assets  of  the 
Plan  for  the  benefit  of  the  participants 
and  beneficiaries. 

The  members  of  the  Administrative 
Committee  are  shareholders  of  both 
FCPC  and  Donohoe.  One  of  the 
members  of  the  Administrative 
Committee,  James  A.  Donohoe  III  is  a 
director,  president,  and  chief  executive 
officer  of  both  FCPC  and  Donohoe.  The 
Trustees  of  the  Plan.  John  E.  Stinchfield 
and  Robert  A.  Plitt,  are  officers, 
directors,  and  shareholders  of  both 
FCPC  and  Donohoe. 

4.  As  of  December  31,  1992,  the 
aggregate  fair  market  value  of  the  total 
assets  of  the  Plan  was  $12,316,859.  It  is 
represented  that  approximately  1.6%  of 
the  assets  of  the  Plan  consist  of  the 
common  stock  of  FCPC  and 
approximately  3%  of  the  Plan's  assets 
consist  of  shares  of  common  and 
preferred  stock  in  Donohois.  It  is 
represented  that  the  Plan  acquired  the 
shares  of  FCPC  through  purchases  from 
various  shareholders  and  from 
contributions  by  FCPC.«  The 
contributions  occurred  on  Jime  7, 1978. 
and  August  31, 1979,  when  FCPC 
contributed  in  kind  24.000  and  7,237 
shares  of  common  stock  of  FCPC, 
respectively.  The  purchases  by  the  Plan 
occurred  between  1965  and  1980  when 
the  Plan  purchased  approximately 
28,763  shares  of  common  stock  of  FCPC 
for  various  prices  ranging  ftt)m  $4.50  to 
$12.50  per  share.*  It  is  represented  that 
as  of  June  19, 1980,  the  Plan  held  60,000 
shares  of  common  stock  of  FCPC. 

5.  It  is  represented  that  on 
approximately  ten  (10)  separate 
occasions  between  December  31, 1990, 
and  August  23, 1993,  some  of  the  shares 
of  FCPC  held  by  the  Plan  were 
distributed  to  terminating  participants. 


'The  applicant  represents  that  the  in  kind 
contributions  to  the  Plan  of  shares  of  FCPC  were  not 
prohibited  transactions,  under  section  406  of  the 
Act,  because  there  was  no  obligation  on  the  part  of 
FCPC  to  make  monetary  contributions  to  the  Plan 
in  those  years  under  the  terms  of  the  Plan  or 
pursuant  to  a  corporate  resolution.  The  Department 
e.<presses  no  opinion  as  to  whether  the  shares  of 
stock  of  FCPC  were  qualifying  employer  securities, 
as  defined  by  section  407(dj(5)  of  the  Act,  or 
whether  the  contributions  or  the  purchases  cf  such 
shares  by  the  Plan  were  covered  by  the  statutory 
exemption  provided  by  section  40e(e)  of  the  Act. 
nor  is  the  I>epartment  offering  relief  for  transactions 
other  than  those  proposed.  Further,  the  Department 
notes  that  the  Trustees'  decision  to  acquire  and 
hold  the  shares  of  FCPC  are  governed  by  the 
fiduciary  responsibility  requirements  of  part  4, 
subtitle  B,  title  I  of  the  Act. 

'  The  applicant  represents  that  all  of  the  sellers 
of  shares  of  FCPC  to  the  Plan  (including  Joseph  E. 
Donohoe)  after  1974  were  stockholders  who  were 
not  employees.  Plan  participants,  or  parties  in 
interest  under  section  3(14J  of  the  Act 
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pursuant  to  certain  elections  made  by 
such  participants.  In  this  regard,  section 
12.04  of  the  Plan  document  provides 
that  terminating  participants  shall  upon 
distribution  of  benefits  receive  in  kind 
the  whole  number  of  shares  then 
allocated  to  their  account  and  the 
balance  in  cash,  including  the  value  of 
any  fractional  shares.  All  shares  so 
distributed  are  subject  to  a  "right  of  first 
refusal"  which  provides  that  prior  to 
any  subsequent  sale,  the  terminating 
participant  must  first  offer  such  shares 
to  FCPC  or  Donohoe,  as  appropriate.  It 
is  represented  that  upon  receipt  of 
election  forms  signed  by  terminating 
participants  authorizing  the  sale  of  such 
shares  to  Donohoe  and  FCPC.  the  Flan 
instead  of  distributing  in  kind  to  the 
terminating  participants  the  shares  of 
FCPC  and  Donohoe.  paid  in  the 
aggregate  approximately  $118,024  to 
such  participants  in  cash  for  such 
shares.  It  is  represented  that  thereafter, 
within  23  to  86  days  after  the  Plan  had 
made  such  payments  to  such 
participants.  Donohoe  and  the  FCPC 
paid  the  Plan  for  the  purchase  of  their 
respective  shares  of  stock.  It  is  further 
represented  that,  as  of  November  2. 
1993,  there  are  no  outstanding  account 
receivables  due  to  the  Plan  with  respect 
to  such  distributions.*  As  of  the  date  the 
application  was  filed,  it  is  represented 
that  the  Plan  holds  35.877  shares  of 
common  stock  of  FCPC  which 
constitutes  approximately  7%  of  the 
issued  and  outstanding  shares  of  FCPC. 

6.  FCPC  proposes  to  purchase  in  full 
and  for  cash  the  remaining  35.877 
shares  of  FCPC  common  stock  held  by 
the  Plan  at  a  price  of  $25.00  per  share. 
This  proposed  price  of  $25.00  per  share 
which  the  Plan  will  receive  for  the  sale 
of  the  shares  to  FCPC  exceeds  the  per 
share  fair  market  value  of  such  shares. 
as  determined  by  an  independent, 
qualified  third  party  appraiser.  In  this 
regard.  Peter  J.  Phalon  and  William  L. 
Leffler  of  Arthur  Andersen  &  Co. 
prepared  an  appraisal  report,  dated 
March  31, 1993.  which  established  the 
fair  market  value  of  a  minority  interest 
in  FCPC  at  $16.00  per  share. 

It  is  represented  that  the  transaction  is 
administrative  feasible,  because  FCPC 
will  purchase  the  shares  for  cash  in  a 
single  one  time  transaction.  It  is  further 
represented  that  the  transaction  is  in  the 


*  The  DeparUneni,  herein,  is  providing  no  relief 
for  any  extension  of  credit  or  other  transaction 
between  the  Plan  and  FCPC  and  Donohoe  at  a  result 
of  execution  of  the  arrangements  described  above, 
to  this  regard,  FCPC  represenu  that  within  sixty 
(60)  days  of  the  grant  of  this  proposed  exemption, 
it  will  file  the  FORM  5330  with  the  totemal 
Revenue  Service,  and  will  pay  any  applicable 
excise  tax  deemed  to  be  due  and  owing  with  respect 
to  such  transactioDi  between  the  Plan  and  FCPC 
and  Donohoe. 


interest  of  the  Plan,  as  it  will  permit  the 
Plan  to  hquidate  its  minority  holding  in 
FCPC  and  invest  the  proceeds  in  more 
productive  assets.  The  Plan  will  pay  no 
commissions  as  a  result  of  the  sale  of 
shares  of  FCPC  common  stock  to  FCPC. 
It  is  represented  that  the  transaction  is 
protective  of  the  rights  of  the 
participants  and  beneficiaries,  because 
the  per  share  price  the  Plan  will  receive 
from  the  sale  exceeds  the  cost  of 
between  $4.50  to  $12.50  per  share 
expended  by  the  Plan  when  it  acquired 
such  shares.  In  this  regard,  the  proposed 
sale  is  part  of  a  larger  transaction 
pursuant  to  a  proposed  merger  under 
which  tlie  shares  of  all  but 
approximately  thirty-five  (35) 
shareholders  of  FCPC  will  be  redeemed 
at  a  price  of  $25.00  per  share.  It  is 
anticipated  that  the  Trustees  of  the  Plan 
will  also  redeem  the  shares  of  FCPC 
which  each  of  the  Trustees  holds  in  his 
individual  capacity  at  the  price  of 
$25.00  per  share.  After  the  merger  is 
completed.  FCPC  through  its  remaining 
shareholders  intends  on  January  1. 
1994.  to  elect  to  become  a  subchapter  S 
corporation  under  section  1361  of  the 
Code. 

7.  In  summary,  the  applicant, 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because: 

(a)  The  sale  of  the  shares  of  FCPC  will 
be  a  one  time  transaction  for  cash; 

(b)  As  the  result  of  the  sale,  the  Plan 
will  receive  an  amount  per  share  which 
will  be  greater  than  the  fair  market  value 
of  the  shares  of  FCPC.  as  determined  by 
an  independent,  qualified  appraiser  as 
of  the  date  of  the  sale; 

(c)  The  amount  the  Plan  will  receive 
as  the  result  of  the  sale  of  the  shares  of 
FCPC  will  be  greater  than  the  cost  to  the 
Plan  when  such  shares  were  acquired; 

(d)  The  Plan  will  be  able  to  convert 
a  minority  interest  in  FCPC  into  liquid 
assets; 

(e)  The  Plan  will  be  able  to  invest  the 
proceeds  from  the  sale  in  more 
productive  assets;  and 

(f)  The  Plan  will  pay  no  commissions 
or  fees  in  regard  to  the  transaction. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  oe  examined  imder 
applicable  provisions  of  the  Code, 


including  section  401(a)(4).  404,  and 
415.^ 

Notice  to  Interested  Persons 

Included  among  those  persons  who 
may  be  interested  in  the  pendency  of 
the  requested  exemption  are  all  present 
employees  of  Donohoe,  all  participants 
in  the  Plan  and  former  participants 
(including  retirees)  who  have  account 
balances  in  the  Plan,  all  beneficiaries  of 
deceased  participants  who  have  account 
balances  in  the  Plan,  and  investment 
managers  of  the  Plan. 

It  is  represented  that,  within  three  (3) 
days  of  the  publication  of  the  Notice  of 
Proposed  Exemption  (the  Notice)  in  the 
Federal  Register,  all  interested  persons 
will  receive  a  copy  of  the  Notice,  the 
beginning  and  ending  information  that 
appears  with  the  Notice,  and  a  copy  of 
the  supplemental  statement,  as  required, 
pursuant  to  29  CFR  2570.43(b)(2),  either 
by  hand  delivering  to  all  interested 
persons  who  are  currently  employed  by 
Donohoe  or  by  mailing  Federal  Express 
guaranteed  overnight  delivery  to  the  last 
known  mailing  address  to  all  other 
interested  persons.  All  interested 
persons  are  invited  to  submit  written 
comments  or  requests  for  a  hearing  on 
this  proposed  exemption  within  thirty- 
three  (33)  days  from  the  date  the  Notice 
is  published  in  the  Federal  Register. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

NCR  Corporation  Savings  Plan  (the 
Plan)  Located  in  Dayton.  Ohio 

(Application  No.  D-9536] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10.  1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  an  interest-free  loan  to  the  Plan 
(the  Loan)  by  NCR  Corporation  (the 
Employer),  the  sponsor  of  the  Plan,  with 
respect  to  guaranteed  investment 


'  The  applicant  represents  that  to  the  extent  the 
Plan  will  receive  greater  than  the  fair  market  value 
for  its  shares  of  FCPC,  the  limitations,  as  set  forth 
in  section  415  of  the  Code,  if  applicable,  will  not 
be  exceeded.  It  is  further  represented  that  the 
allocation  of  any  gain  on  the  sale  of  the  shares  will 
not  violate  the  discriminations  provisions  of  section 
401(a)(4)  of  the  Code. 
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contract  number  GA-GIC-01226  (the 
GIC)  issued  by  Executive  Life  Insurance 
Company  of  California  (Executive  Life); 
and  (2)  the  Plan's  potential  repayment 
of  the  Loan  (the  Repayment):  provided 
that  the  following  conditions  are 
satisfied : 

(A)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(B)  The  Loan  is  made  to  reimburse  the 
Plan  for  amounts  invested  with 
Executive  Life  under  the  terms  of  the 
GIC: 

(C)  The  Repayment  is  restricted  to 
cash  proceeds  paid  to  the  Plan  (the  GIC 
Proceeds)  by  Executive  Life  and/or  any 
other  responsible  third  party  with 
respect  to  the  GIC.  and  no  other  Plan 
assets  are  used  to  make  the  Repayments; 
and 

(D)  Tlie  Repayments  will  be  waived  to 
the  extent  the  Loan  exceeds  the  GIC 
Proceeds. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  dePmed  contribution 
-  savings  plan  with  provisions  for 
individual  participant  accounts  (the 
Accounts)  and  participant-directed 
investment  of  the  Accounts,  the  assets 
of  which  are  held  in  trust  by  the  State 
Street  Bank  and  Trust  Company  of 
Boston,  Massachusetts  (the  Trust).  The 
Plan  had  approximately  22,500 
participants  and  total  assets  of 
approximately  $461,883,532  as  of 
December  31, 1992.  The  Plan  is 
sponsored  by  the  Employer,  a  Maryland 
public  corporation  with  its  principal 
offices  in  Dayton,  Ohio. 

i.  Prior  to  January  1. 1992,  the  Plan 
offered  four  different  investment  funds 
(the  Funds)  for  the  investment  of 
Accounts  by  Plan  participants.  The 
Funds  included  a  Guaranteed 
Investment  Fund  (the  GI  Fund)  which 
invested  in  a  pooled  collective 
investment  fund,  the  Selection  Fund, 
maintained  by  the  Trustee.  Assets  of 
many  employee-benefit  plans  subject  to 
the  Act  were  pooled  in  the  Selection 
Fund,  and  each  investing  plan  owned 
shares  of  the  pooled  fund  assets  as  well 
as  assets  purchased  specifically  on 
behalf  of  the  individual  investing  plan. 
Among  the  assets  of  the  Plan  in  the 
Selection  Fund  is  the  GIC,  a  guaranteed 
investment  contract  purchased  by  the 
Trustees  from  Executive  Life  in  April 
1987.  The  GIC  was  purchased  as  an 
individual  asset  of  the  Plan's  GI  Fund, 
and  is  owned  solely  by  the  Plan.  The 
terms  of  the  GIC  provide  for  an  initial 
principal  deposit  of  $4,765,544.41.  a 
deposit  limit  of  $21.6  million,  a 
guaranteed  annually  compounded 
interest  rate  (the  Contract  Rate)  of  7.85 
percent,  and  a  maturity  date  of 
November  1, 1991  (the  Maturity  Date). 


Upon  the  Maturity  Date,  Executive  Life 
was  obligated  to  make  a  Anal  maturity 
payment  (the  Maturity  Payment)  in  the 
amount  of  total  principal  deposits  plus 
interest  at  the  Contract  Rate  through 
maturity,  less  previous  withdrawals.  As 
of  the  Maturity  Date,  the  accumulated 
book  value  of  the  GIC  was 
$5,108,613.82.  representing  the  Plan's 
total  principal  deposits  under  the  GIC. 
plus  accrued  interest  at  the  Contract 
Rate,  less  previous  withdrawals.  The 
Employer  represents  that  as  of  the 
Maturity  Date,  the  GIC  constituted 
approximately  3.9  percent  of  the  GI 
Fund's  assets  and  approximately  1.0 
percent  of  the  Plan's  total  assets. 

3.  On  April  11. 1991.  Executive  Life 
was  placed  into  conservatorship  by  the 
Commissioner  of  Insurance  of  the  State 
of  California,  and  a  moratorium  was 
imposed  on  payments  on  Executive  Life 
contracts,  including  the  GIC."  Since  the 
commencement  of  the  moratorium,  the 
Plan  has  received  only  a  partial 
payment  from  Executive  Life,  in  the 
amount  of  $950,570.61.  vrith  respect  to 
the  Maturity  Payment  which  was  due  on 
the  Maturity  Date.  EfTective  January  1, 
1992,  the  Funds,  which  were  offered  by 
the  Plan  for  Account  investments,  were 
replaced  by  six  new  investment  funds, 
including  a  Conservative  Strategy  Fund 
(the  CS  Fund).  The  CS  Fund  consists 
largely  of  investment  contracts  issued 
by  insurance  companies  and  banks, 
with  additional  assets  consisting  of 
fixed  income  securities  including,  but 
not  limited  to,  obligations  of  the  U.S. 
Government,  domestic  or  foreign 
corporations  and  other  investment-grade 
debt.  Ail  assets  of  the  GI  Fund,  other 
than  assets  invested  in  the  GIC.  have 
been  transferred  to  the  CS  Fund.  The 
Employer  represents  that  it  is  uncertain 
whether,  or  to  what  extent,  the  Plan  will 
recover  the  full  amounts  of  principal 
and  interest  remaining  due  under  the 
GIC.  The  Employer  desires  to  alleviate 
the  Plan's  participants  of  risks 
associated  with  continued  investment  in 
the  GIC.  to  prevent  any  losses  of 
Account  investments  in  the  GIC,  and  to 
provide  the  Plan  with  the  cash  which 
otherwise  would  have  been  provided  by 
the  full  Maturity  Payment  Accordingly, 
the  Employer  proposes  to  make  the 
Loan  to  the  Plan  in  the  amount  due  the 
Plan  with  respect  to  the  GIC.  plus 
interest  through  the  date  of  the  Loan, 
and  is  requesting  an  exemption  for  the 
Loan,  and  for  its  potential  repayment  by 


•The  Department  notes  that  the  decision  to 
acquire  and  hold  the  GIC  it  governed  by  the 
fiduciary  responsibility  requirements  of  part  4, 
subtitle  B.  title  I  of  the  Ad.  lo  this  propotied 
exemption,  the  Department  is  not  proposing  relief 
for  any  violations  of  part  4  which  may  have  arisen 
as  a  result  of  the  acquisition  and  holding  of  the  GIC 


the  Plan  (the  Re(>ayment),  under  the 
terms  and  conditions  described  herein. 

S.  The  Loan  will  be  made  pursuant  to 
a  written  agreement  between  the 
Employer  and  the  Trustee  (the 
Agreement)  embodying  all  terms  of  the 
extension  of  credit  and  its  repayment. 
The  Agreement  provides  for  the 
Employer  to  maxe  the  Loan  in  one 
lump-sum  payment  in  the  amount  of  the 
total  principal  deposits  under  the  GIC 
plus  interest  at  the  Contract  Rate 
through  the  Maturity  Date,  plus  interest 
from  the  Maturity  Date  through 
December  31, 1991  at  the  rate  paid  by 
the  GI  Fund  for  the  same  period  (the  GI 
Rate),  plus  interest  from  January  1. 1992 
through  the  date  of  the  Loan  at  the  rate 
paid  by  the  CS  Fund  for  the  same  period 
(the  CS  Rate),  reduced  by  the  sum  of  all 
previous  withdrawals  from  the  GIC  and 
all  previous  payments  received  by  the 
Plan  with  respect  to  the  GIC.  The  GI 
Rate  is  determined  by  averaging  the 
return  for  the  period  on  all  investments 
in  the  GI  Fund,  consisting  solely  of 
guaranteed  investment  contracts  issued 
by  insurance  companies.  The  CS  Rate 
will  be  determined  by  averaging  the 
return  for  the  period  on  all  investments 
in  the  CS  Fund.  The  Agreement 
provides  that  in  the  event  the 
aforementioned  post-maturity  interest 
rates  are  not  acceptable  to  the  Internal 
Revenue  Service  (the  Service),  they  will 
be  replaced  by  the  highest  interest  rate 
allowed  by  the  Service  under  a  closing 
agreement  between  the  Service  and  the 
Employer  pursuant  to  Revenue 
Procedure  92-16.  The  Agreement 
specifies  that  the  Loan  proceeds  shall  be 
used  for  the  f>ayment  of  benefits,  loans 
to  participants,  withdrawals,  and 
transfers  between  investment  funds 
offered  by  the  Plan,  in  the  same  manner 
that  the  amounts  attributable  to  the  GIC 
would  be  permitted  to  be  used  if 
available  to  the  Plan.  The  Loan  will  not 
bear  interest,  and  the  Employer  shall  not 
charge  any  fees,  commissions  or  other 
charges  for  the  Loan. 

5.  Repayment  of  the  Loan  under  the 
Agreement  is  limited  to  payments  made 
to  the  Plan  pursuant  to  the  GIC  by 
Executive  Life,  any  state  guaranty 
association,  any  successor  in  interest  to 
Executive  Life,  or  any  other  source 
making  payment  with  respect  to 
Executive  Life's  obligations  under  the 
GIC  (collectively,  the  GIC  Payors).  No 
other  Plan  assets  will  be  available  for 
repayment  of  the  Loan.  If  payments 
from  the  GIC  Payors  are  not  sufficient  to 
repay  fully  the  Loan,  the  Agreement 
provides  diat  the  Employer  will  have  no 
recourse  against  the  Plan,  or  against  any 
participants  or  beneficiaries  of  the  Plan, 
for  the  unpaid  amount.  To  the  extent  the 
Plan  receives  amounts  with  respect  to 
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the  GIC  from  the  GIG  Payors  in  excess 
of  the  total  amount  of  the  Loan,  such 
additional  amounts  will  be  retained  by 
the  Plan. 

6.  hi  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  followinc  reasons: 

(1)  The  Loan  will  enable  the  Plan  to 
recover  the  full  Maturity  Payment 
which  was  due  on  the  Maturity  Date, 
plus  interest  at  the  GI  Rate  and  the  CS 
Rate  or  the  highest  rate  allowed  by  the 
Service; 

(2)  The  Plan  will  pay  no  interest  or 
incur  any  expenses  with  respect  to  the 
Loan; 

(3)  Repayment  of  the  Loan  will  be 
restricted  to  payments  by  the  GIC  Payors 
and  no  other  Plan  assets  will  be 
involved  in  the  transactions;  and 

(4)  Repayment  of  the  Loan  will  be 
waived  to  the  extent  the  Plan  recoups 
less  from  the  GIC  Payors  than  the  total 
amount  of  the  Loan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department  (202) 
219-8881.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/ or  the  Code, 


including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  orjepresentations 
described  in  the  application!  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  appUcation  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC.  this  19th  day  of 
November,  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  93-28898  Filed  11-23-93;  8:45  am) 

BUJJNG  CODE  4610-39-P 


[Prohibited  TraoMCtlon  Exemption  93-82; 
Exemption  Application  No.  l>-9385] 

Grant  of  Individual  Exemption;  Gary 
Tax  Advantaged  Savings  Program  and 
Profit  Sharing  Plan 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  apphcations 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  '^ubmit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 


interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Gary  Tax  Advantaged  Savings  Program 
and  Profit  Sharing  Plan  (the  Plan) 
Located  in  Denver,  Colorado  . 

[Prohibited  Transaction  Exemption  93-82; 
Exemption  Application  No.  D-9385J 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  for 
cash  of  a  certain  "net  profits"  interest 
(the  Interest)  from  the  Plan  to 
Bloomfield  Refining  Company 
(Bloomfield),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  are  met: 

1.  The  fair  market  value  of  the  Interest 
is  established  by  an  appraiser 
independent  of  any  employers 
contributing  to  the  Plan  or  affiliates; 

2.  Bloomfield  pays  no  less  than  the 
greater  of  $173,756  or  the  fair  market 
value  of  the  Interest  at  the  time  of  sale; 

3.  The  sale  is  a  one-time  transaction 
for  cash;  and 

4.  The  Plan  pays  no  commissions  or 
other  expenses  in  regard  to  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
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Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  pubhshed  on 
September  22,  1993.  at  58  FR  49329. 

FOR  FURTHER  ^FORMATION  COKTMJ:  Paul 

Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act 
and/or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  fects  or  representations 
described  in  the  apphcation  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department 


Signed  at  Washington,  DC,  this  19th  day  of 
November  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  AdministraUon. 
U.  S.  Department  of  Labor. 

[FR  Doc.  93-28899  Filed  11-23-93;  8:45  am) 
BILLING  CODE  4510-2»-^ 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

ACTION:  Notice  of  availabihty  of 

proposed  records  schedules;  request  for 

comments. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agendas  after  a  f  pecified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
pubhc  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  January 
10, 1994.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
VVashington,  DC  20408.  Requesters  must 
dte  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name " 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATK>N:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 


happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
coyer  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affiected  by  the  Government's 
activities,  and  historical  or  other  value 

This  public  notice  identifies  the 
Federal  agendes  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Fending 

1.  Department  of  Agriculture  (Nl-16- 
93-2).  Call  detail  summaries  for  use  of 
telecommunications  equipment. 

2.  Department  of  the  Army  (Nl-AU- 
94-1).  Records  relating  to  health 
promotion  activities. 

3.  Department  of  the  Army  (Nl-AU- 
94-3).  Alcohol  and  Drug  Abuse 
Prevention  and  Control  Program  clinical 
certification  files. 

4.  Department  of  the  Army  (Nl-AU- 
94-4).  Alcohol  and  Drug  Abuse 
Prevention  and  Control  Program 
rehabilitation  files. 

5.  Department  of  Education,  National 
Council  on  Education  Standards  and 
Testing  (Nl-441-93-7).  Subject  files. 

6.  Department  of  Health  and  Human 
Services,  Centers  for  Diseases  Control 
and  Prevention  (Nl-442-93-2). 
Comments  on  notices  of  proposed  and 
final  rulemaking  pubhshed  in  the 
Federal  Register. 

7.  Department  of  the  Interior,  Office  of 
the  Solicitor  (Nl-48-93-3).  Surface 
Mining  Control  and  Enforcement  Act 
Case  Files. 

8.  Department  of  Justice  rNl-60-93- 
15).  Dallas  Bank  Fraud  Task  Force  case 
files. 

9.  Department  of  the  Treasury. 
Internal  Revenue  Service  (Nl-58-92-4). 
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Microfilm  copies  of  wage  documents, 
known  as  the  Wage  Information 
Retrieval  System. 

10.  Bureau  of  Labor  Statistics,  Office 
of  Safety.  Health  and  Working 
Conditions  (Nl-257-93-3).  Census  of 
fatal  occupational  injuries  survey 
respondent  data. 

11.  Defense  Contract  Audit  Agency 
(Nl-372-94-1).  Training  Course 
Manuals. 

12.  National  Archives  and  Records 
Administration  (N2-255-93-1).  Patent 
files  and  other  administrative  and 
facilitative  records  from  the  National 
Aeronautics  and  Space  Administration. 

13.  President's  Commission  on  White 
House  Fellowships  (Nl-220-93-14). 
Applications  and  Education  Program 
Records.  '^ 

Dated:  November  8, 1993. 
Trudy  Huskamp  Peterson. 

Acting  Archivist  of  the  United  States. 

IFR  Doc.  93-28782  Filed  11-23-93;  8:45  am) 

BILUNG  COOC  7S1S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Matariais 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  follovnng 
meeting. 

Name  and  committee  code:  Special 
Emphasis  Panel  in  Materials  Research  (1203). 

Date  and  Time:  December  13,  1993  8:30 
a.m.  to  5  p.m. 

Place:  Room  380,  National  Science 
Foundation,  Arlington,  VA. 

Type  of  Meeting:  Qosed. 

Contact  person:  Dr.  Robert  Reynik,  Head, 
Office  of  Special  Programs,  Division  of 
Materials  Research.  National  Science 
Foundation.  2401  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (202)  357- 
9791. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  support  of  REU 
Site  Awards  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  DMR  1994 
REU  Site  Awards  Competition  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  19. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-28864  Filed  11-23-93;  8:45  ami 

BIUJNG  COOe  7SSS-01-«I 


Special  Emphasis  Panel  In 
Mathematical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  committee  code:  Special 
Emphasis  Panel  in  Mathematical  Sciences 
(1204). 

Date  and  time:  December  10-11. 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Providence  Marriott  Hotel.  Onns 
and  Charles  Streets.  Providence,  RI 02904. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  H.  Jean  Thiebaux, 
Office  of  Special  Projects,  Division  of 
Mathematical  Sciences,  room  1025.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (202)  357- 
3453. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  for  applications  submitted 
to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Mathematical  Sciences  Postdoctoral  Research 
Fellowships  applications  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  applications  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  Information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
applications.  These  matters  are  exempt  under 
5  U.S.C.  552  b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  19. 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-28863  Filed  11-23-93;  8:45  am) 

BIUJNG  COM  7555-01-M 


Advisofy  Committee  for  Mathematical 
and  Physical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  («  66). 

Date  6r  time:  December  14. 1993.  9:30  a.m.- 
5:30  p.m..  room  390;  December  15. 1993,  8:30 
a.m.-12:00  Noon,  room  380. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia  22230. 

Type  of  meeting:  Open. 

Cb/jfart  person:  Judith  S.  Sunley. 
Executive  Officer.  MPS.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (202)  357- 
9742  or  (703)  306-1856. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Meeting  purpose:  To  provide  advice  and 
recommendations  on  development  of  MPS 
strategic  planning  mechanisms;  provide 
advice  on  the  appropriateness  of  current 
disciplinary  boundaries;  evaluate  the  current 


MPS  interfaces  with  academia  and  industry; 
and  advise  on  methods  of  achieving  overall 
program  excellence  in  MPS. 

Agenda: 
December  14. 1993 
AM— Introductory  Remarks,  MPS  Budget  & 

Priorities 
PM — Strategic  Working  Groups 
December  15, 1993— AM 
Continuation  of  Working  Groups 
Discussion/Summary  of  Issues 

Dated:  November  19, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-28862  Filed  11-23-93;  8:45  am) 
•aUNQ  CODE  7S5S-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  in  Vpsilanti,  Michigan: 
Aviation  Accident 

In  connection  with  the  investigation 
of  the  American  International  Airways, 
Inc.  DC-8-61.  Fhght  808.  accident  at 
Guantanamo  Bay  NS.  Cuba,  on  August 
18. 1993.  the  National  Transportation 
Safety  Board  will  convene  a  public 
hearing  at  9  a.m.  (eastern  standard 
time),  on  Wednesday,  January  5, 1994, 
in  the  Lakeshore  Ballroom  of  the 
Radisson  on  the  Lake.  Vpsilanti. 
Michigan.  For  more  information,  contact 
Mike  Benson.  Office  of  Public  Affairs, 
National  Transportation  Safety  Board. 
490  L'Enfant  Plaza.  SW.,  Washington. 
DC  20594,  telephone  (202)  382-0660. 

Dated:  November  19. 1993. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  93-28839  Filed  11-23-93;  8:45  am] 
BIUJNG  COOE  753)-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-3070] 

Louisiana  Energy  Services,  LP.; 
Availability  of  the  Draft  Environmental 
Impact  Statement  for  The  Claiborne 
Enrichment  Center;  Homer,  LA 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  Draft 
Environmental  Impact  Statement  (DEIS) 
(NUREG-1484)  regarding  the  proposed 
construction  and  operation  of  the 
Claiborne  Enrichment  Center  to  be 
located  near  Homer,  LA.  The  DEIS 
describes  and  evaluates  the  potential 
environmental  consequences  of  granting 
Louisiana  Energy  Services.  L.P.  (LES)  a 
license  to  construct  and  operate  a 
uranium  enrichment  facility.  The 
facility  would  use  the  gaseous 
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centrifuge  enrichment  process.  Natural 
uranium  hexafluoride  would  be  used  as 
the  feed  material,  the  product  would  be 
uranium  hexafluoride  enriched  up  to  5 
percent  in  the  isotope  uranium-235. 

The  DEIS  is  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gelman  Building.  2120  L  Street 
NW,  Washington,  DC  and  the  Local 
Public  Document  Room  at  the  Claiborne 
Parish  Library,  901  Edgewood  Drive, 
Homer,  LA.  A  free  single  copy  of  draft 
NUREG-1484  may  be  requested  by 
those  considering  public  comment  by 
writing  to  the  Director,  Division  of 
Information  Support  Services,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

Any  interested  party  may  submit 
written  comments  on  the  DEIS  for 
consideration  by  the  staff.  To  be  certain 
of  consideration,  comments  on  this 
report  must  be  received  by  January  10, 
1994.  Comments  received  after  the  due 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
Comments  on  the  DEIS  should  be  sent 
to  the  Chief,  Enrichment  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  Mail  Stop  4-E- 
4,  U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  All  comments 
received  by  the  Commission  will  be 
made  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room  in  Washington,  DC  and  the  Local 
Public  Document  Room  at  the  Claiborne 
Parish  Library,  901  Edgewood  Drive, 
Homer,  LA. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Merri  Horn,  Enrichment  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  (301)  504-2606. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  W.N.  Hickey, 

Chief,  Enrichment  Branch,  Division  of  Fuel 
Cycle  Safety,  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-28877  Filed  11-23-93;  8:45  am] 

BIUMQ  CODE  75W>-01-* 


Advisory  Committee  on  Reactor 
Safeguards;  Sut>committee  Meeting  on 
ABB^:e  Standard  Plant  Designs; 
Meeting 

The  ACRS  Subcommittee  on  ABB-CE 
Standard  Plant  Designs  will  hold  a 
meeting  on  December  8, 1993,  in  Room 


P-110.  7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  Decembers,  1993— 9a.m.  until 
the  conclusion  of  business 

The  Subcommittee  will  begin  its  review  of 
the  Standard  Safety  Analysis  Report  for  the 
ABB-CE  System  80+  design.  The  purpose  of 
this  meeting  is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Electronic 
recordings  will  be  permitted  only  during 
those  portions  of  the  meeting  that  are  open 
to  the  public,  and  questions  may  be  asked 
only  by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring  to 
make  oral  statements  should  notify  the  ACRS 
staff  member  named  below  as  far  in  advance 
as  is  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the  meeting, 
the  Subcommittee,  along  with  any  of  its 
consultants  who  may  be  present,  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the  balance 
of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  other 
interested  persons  regarding  this  review. 
Further  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
cancelled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer,  Mr.  Douglas 
H.  Coe  (telephone  301/492-8972)  between 
7:30  a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  five  days 
before  the  scheduled  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that  may 
have  occurred. 

Dated:  November  18, 1993. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch . 
[FR  Doc.  93-28876  Filed  11-23-93;  8:45  am) 

BILUNQ  CODE  7590-01-M 


Biweeldy  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 
I.  Background 

Pursuant  to  Pub.  L.  97-415,  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  Pub.  L.  97- 
415  revised  section  189  of  Uie  Atomic 


Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  signiRcant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November  1. 
1993,  through  November  12,  1993.  The 
last  biweekly  notice  was  published  on 
November  10,  1993  (58  FR  59743) 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
vdthin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
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take  tills  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occiir  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  deUvered  to 
Room  P-223,  PhilUps  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  December  27,  1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  fecihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
pubhc  document  room  for  the  particular 
facihty  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  The  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  pfocaeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fid  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statemoit  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitions  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  writhin  the  scope  of  the 
■unendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

f)artie8  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and^3t^ss-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aifter  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/ or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW„ 
Washington.  DC  20555.  and  at  the  local 
pubhc  document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calvert  Cli£E> 
Nuclear  Power  Plant,  Unit  No.  2, 
Calvert  Comty,  Maryland 

Date  of  amendment  request: 
November  1.  ig93Description  of 
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amendment  request:  The  proposed 
amendment  would  revise  the  heatup 
and  cooldown  curves  for  the  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  No.  2. 
to  allow  operation  beyond  12  effective 
full  power  years  (EFPY).  Operation 
within  the  appropriate  heatup  and 
cooldown  curves  ensure  that  the  10  CFR 
part  50,  appendix  G,  Pressure- 
Temperature  limits  for  the  reactor 
pressure  vessel  will  not  be  violated. 

The  cxurent  12  EFPY  heatup  and 
cooldown  curves  for  Unit  2  will  expire, 
at  the  earliest,  in  mid-)une  1994.  This 
proposed  changes  will  extend  the 
applicability  of  these  curves  to  mid- 
1996.  During  the  1995  refueling  outage, 
a  variable-setpoint  low  temperature 
overpressure  protection  (VLTOP)  system 
is  scheduled  to  be  installed  at  Unit  2  to 
increase  the  allowable  operating 
pressure  band  in  the  Minimum  Pressure 
and  Temperature  region.  A  license 
amendment  request  will  be  submitted  at 
a  later  date  proposing  new  heatup  and 
cooldown  curves  and  Low  Temperature 
Overpressure  Protection  (LTOP) 
controls  for  Unit  2  to  support  the 
scheduled  modifications  to  the  LTOP 
system  (a  similar  request  has  already 
been  submitted  for  Unit  1).  This 
proposed  change  to  extend  the  current 
oirves  will  allow  the  use  of  these 
current  curves  until  the  VLTOP  system 
is  implemented. 

The  specific  Technical  Specification 
(TS)  changes  proposed  are: 

1.  TS  Figures  3.4.9-1  and  3.4.9-2  are 
modified  to  reflect  the  current  fluence 
predictions  which  will  extend  the 
applicability  of  the  existing  curves  to 
approximately  13.8  EFPY.  The  expected 
fluence  number  will  replace  the 
projected  EFPY  number. 
.     2.  TS  3/4.4.9.3  is  modified  to  include 
an  additional  overpressure  requirement 
which  will  ensiire  that  when  the 
operable  high  pressure  safety  injection 
(HPSI)  pump  is  not  in  use.  its 
handswitch  is  in  the  pull-to-lock 
position.  This  prevents  the  pump  fit)m 
automatically  starting.  This  is  for 
clarification  only  in  that  it  is  currently 
required  as  specified  in  a  footnote  to  TS 
3/4.5.3  and  Table  3.3-3.  TS  3/4.4.9.3.3  is 
also  modified  to  reflect  this  change. 

3.  TS  Bases  3/4.4.9  is  revised  to  reflect 
the  requested  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accidant  previously  evaluated. 


Operation  within  the  appropriate  heatup 
and  cooldown  curves  ensures  that  the  10  CFR 
part  50,  appendix  G,  Pressure-Temperatiu^ 
(P-T)  limits  for  the  reactor  pressure  vessel 
will  not  be  violated  while  operating  at  low 
temperature.  The  heatup  and  cooldown 
nuT/es  are  conservatively  developed  in 
accordance  with  the  fracture  toughness 
requirements  of  10  CFR  part  50,  appendix  G, 
as  supplemented  by  the  American  Society  of 
Mechanical  Engineers  Boiler  and  Pressure 
Vessel  Code  Section  III,  appendix  G.  New 
values  for  the  copper  and  nickel  content  have 
been  approved  for  the  critical  Unit  2  weld, 
which  substantially  improve  the 
embrittlement  projections  for  the  limiting 
weld  in  the  P-T  limit  calculations.  This 
change  extends  the  applicability  of  the 
cxinent  heatup  and  cooldown  curves  until 
mid-1996.  The  proposed  change  will  not 
result  in  any  changes  to  the  LTOP  controls. 
Adding  the  requirement  to  Specification  3/ 
4.4.9.3  to  ensure  the  operable  high  pressure 
safety  injection  (HPSI)  pump's  handswitch 
will  be  placed  in  puU-to-locK  when  not  in 
use  is  only  a  clarification  and  does  not 
change  the  intent  of  the  specification.  This 
requirement  for  the  operable  HPSI  pump  is 
ciirrently  in  footnotes  for  Specification  3.5.3 
and  Table  3.3-3.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  to  extend  the  current 
curves  to  allow  operation  beyond  12  effective 
full  power  years  (EFPY)  does  not  represent  a 
significant  change  in  the  configuration  or 
operation  of  the  plant.  Specifically,  no  new 
hardware  is  being  added  to  the  plant  as  part 
of  the  proposed  change,  no  existing 
equipment  is  being  modified,  nor  are  any 
different  t>-pes  of  operations  being 
introduced.  The  approval  of  the  new 
chemistry  for  the  limiting  weld  facilitates  an 
extension  of  the  applicability  of  the  existing 
Unit  2  heatup  and  cooldown  curves.  This 
proposed  change  will  not  change  any  of  the 
existing  Unit  2  LTOP  controls.  The  addition 
of  the  requirement  to  have  the  HPSI  pump's 
handswitch  in  pull-to-lock  when  not  in  use 
is  only  a  clarification  of  the  existing 
requirements.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  will  not  affect  the 
existing  Appendix  G  limits.  The  extension  of 
the  heatup  and  cooldown  curves  is  a 
consequences  of  the  new  chemistry  values 
for  the  limiting  weld.  The  proposed  change 
will  not  affect  any  margin  of  safety  since  the 
heatup  and  cooldown  curves  will  continue  to 
protect  the  Appendix  G  limits  for  all 
postulated  transients.  The  clarification  to 
Specification  3/4.4.9.3  to  require  the  operable 
HPSI  pumps  handswitch  be  placed  in  pull- 
to-lock  when  not  in  use  does  not  change  the 
intent  of  the  Specification.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  §  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N\V., 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  October 
19, 1993Description  of  amendment 
request:  The  proposed  amendment 
would  remove  the  scram  and  Group  1 
isolation  value  closure  functions 
associated  with  the  main  steam  line 
radiation  monitors  (MSLRM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  technical  specification 
changes  associated  with  removal  of  the 
isolation  and  the  reactor  scram  functions  of 
the  MSLRM  do  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously-evaluated.  The  trip  function  was 
in  place  only  to  react  to  a  previously- 
evaluated  accident,  the  CRDA  (Control  Rod 
Drop  Accident),  and  as  such,  cannot  increase 
the  probability  of  occurrence  of  previously 
evaluated  accidents. 

The  consequences  of  a  previously 
evaluated  accident  are  not  significantly 
increased.  There  is  no  accident  analysis  that 
relies  on  the  high  radiation  scram  of  the 
reactor  protection  system.  The  Pilgrim  design 
basis  accident  analysis  currently  takes  credit 
for  the  MSIV  (main  steam  isolation  valve) 
closure  function  to  mitigate  a  CRDA.  The 
NEDO-31400A  analysis  assumes  that  all 
activity  calculated  to  be  available  for  release 
is  transported  to  the  condenser  before  the 
closing  of  the  MSIVs.  The  increase  in  dose 
for  this  scenario  is  considered  not  significant 
because  the  results  for  PNPS  (Pilgrim  Nuclear 
Power  Station)  are  bounded  by  the  NEDO 
and  Standard  Review  Plan  results.  For  PNPS. 
it  is  possible  that  the  Mechanical  Vacuum 
Pump  will  be  in  service.  However,  the  offsite 
doses  for  the  release  from  the  condenser  are 
bounded  by  the  SRP  (Standard  Review  Plan) 
and  NEDO.  These  dose  rates  are  still 
significantly  below  the  10  CFR  part  100 
limits. 

(2)  Create  the  possibility  for  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  do  not  involve  any 
plant  hardware  changes  which  could 
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introduce  any  new  failure  modes  or  effects. 
The  MSLRM  monitors  will  remain  active  and 
will  still  alarm  in  the  control  room.  The 
direct  impact  on  the  plant  is  that  this 
particular  trip  function  (i.e..  isolation  valve 
closure  and  reactor  scram)  will  no  longer 
actuate.  The  new  design  basis  accident 
analysis,  per  NEDO-31400A,  does  not  take 
credit  for  this  trip  function  to  demonstrate 
acceptable  radiological  consequences.  The 
proposed  changes  were  evaluated  specifically 
for  PNPS  and  are  enveloped  by  the  NEDO 
analysis.  In  the  CRDA.  all  activity  available 
for  release  from  failed  fuel  rods  is  assumed 
to  be  immediately  transported  to  the 
condenser  and  is  available  for  leakage  from 
the  condenser  Thus,  the  removal  of  the 
isolation  and  scram  functions  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  than  those  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  affect  the 
calculated  off-site  dose  consequences. 
Furthermore,  the  changes  will  improve  the 
overall  reliability  of  the  plant  when 
compared  to  the  existing  system,  since  the 
proposed  changes  will  reduce  the  changes  of 
an  unnecessary  plant  transient  occurring  as 
a  result  of  an  inadvertent  MSW  closure. 

A  reliability  assessment  of  the  elimination 
of  the  MSLRM  scram  function  on  reactivity 
control  failure  frequency  and  core  damage 
frequency  was  performed  in  NEDC)-31400A. 
The  results  of  this  analysis  indicate  a 
negligible  increase  in  reactivity  control 
failure  frequency  with  the  deletion  of  the 
MSLRM  trip  function.  However,  this  increase 
is  offset  by  the  reduction  in  the  transient 
initiating  events  (inadvertent  scrams).  This 
reduction  in  transient  initiating  events 
represents  a  reduction  in  core  damage 
frequency  and.  thus,  results  in  a  net 
improvement  to  safety. 

Removal  of  the  MSLRM  scram  and 
isolation  valve  closure  functions  does  not 
significantly  increase  the  consequences  of 
any  design  basis  accident,  including  CRDA. 
Other  trip  signals  for  the  RPS  (reactor 
protection  system)  and  isolation  valves 
remain  unaffected.  Therefore,  there  is  no 
significant  reduction  in  the  margin  of  safety 
as  a  result  of  this  Technical  Specification 
change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  §  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards 
ccnsideration. 

Local  Public  Docvment  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

NRC  Project  Director:  Walter  R.  Butler 

Carolina  Power  k  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Dafe  of  amendment  request:  October 
22. 1993,  as  revised  October  28, 1993 


Description  of  amendment  request: 
The  proposed  revision  will  (1)  remove 

the  title-specific  organizational  listing  of 
Plant  Nuclear  Safety  Committee  (PNSC) 
membership  in  TS  6.5.2.2  and  replace  it 
with  a  functional  description  of  PNSC 
composition,  (2)  add  specific  PNSC 
member  qualification  requirements  in 
TS  6.5.2.3.  and  (3)  revise  Section  6.5.2.2 
to  stipulate  that  PNSC  members  shall  be 
designated  by  the  Plant  General 
Manager  and  shall  be  limited  in  number 
to  between  seven  and  nine  members. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  to  Technical  Specification 
6.5.2  are  administrative  changes  to  allow 
greater  flexibility  in  establishing  PNSC 
membership  while  maintaining  the  necessary 
qualifications  of  the  committee  to  adequately 
advise  the  Plant  General  Manager  on  matters 
related  to  nuclear  safety.  The  qualification 
requirements  will  continue  to  ensure  that  the 
cooamittee  has  the  necessary  expertise  to 
consider  matters  ptertaining  to  nuclear  safety 
and  that  the  appropriate  functional  areas  will 
be  represented.  Given  that  the  effectiveness 
of  the  PNSC  is  maintained  and  that  the  PNSC 
has  no  direct  vc  pact  on  the  factors  which 
may  initiate  or  mitigate  accidents  previously 
evaluated,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firnn  any  accident 
previously  evaluated. 

The  changes  to  Technical  Specification 
6  5.2  are  administrative  changes  to  allow 
greater  flexibility  in  establishing  PNSC 
membership  while  maintaining  th«  necessary 
qualifications  of  the  committee  to  adequately 
advise  the  Plant  General  Manager  on  matters 
related  to  nuclear  safety.  The  qualification 
requirements  will  continue  to  ensure  that  the 
committee  has  the  necessary  expertise  to 
consider  matters  pertaining  to  nuclear  safety 
that  the  appropriate  functional  areas  will  be 
represented.  Given  that  the  effectiveness  of 
the  PNSC  is  maintained  and  that  the  PNSC 
has  no  direct  impact  on  the  factors  which 
may  initiate  or  mitigate  accidents,  the 
proposed  changes  do  not  created  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  changes  to  technical  Specification 
6.5.2  are  administrative  changes  to  allow 
greater  flexibility  in  establishing  PfsJSC 
membership  while  maintaining  the  necessary 
qualifications  of  the  committee  to  adequately 


advise  the  Plant  General  Manager  on  matters 
related  to  nuclear  safety.  The  qualification 
requirements  will  continue  to  ensure  that  the 
committee  has  the  necessary  expertise  to 
consider  matters  prartaining  to  nuclear  safety 
[and)  that  the  appropriate  functional  areas 
will  be  represented.  Given  that  the 
effectiveness  of  the  PNSC  is  maintained,  this 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  S.  Singh  Bajwa 

Conmtonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2,  Will  County,  Illinois;  Docket 
Nos.  STN  50-454  and  STN  50-455, 
Byron  Station,  Unit  Nos.  1  and  2,  Ogle 
County,  Illinois;  Docket  Nos.  50-373 
and  50-374,  LaSalle  County  Station, 
Unit  Nos.  1  and  2,  LaSalle  County, 
Illinois;  Docket  Nos.  50-295  and  50-304, 
Zion  Nuclear  Power  Station,  Unit  Nos. 
1  and  2,  Lake  County,  Illinois. 

Date  of  amendment  request: 
November  10, 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  "Radioactive  Effluent 
Controls  Program"  described  in  Section 
6.0  of  the  Braidwood.  Byron,  LaSalle, 
and  Zion  Technical  Specifications  to  be 
consistent  with  the  revised  10  CFR  part 
20.  The  changes  specifically  address  the 
limitation  on  radioactive  material 
release  of  liquid  and  gaseous  effluent. 
This  amendment  supersedes  the 
licensee's  previous  request  dated  June 
29. 1993,  as  published  in  the  Federal 
Register  on  September  15, 1993  (58  FR 
48380). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  TTie  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  radioactive 
material  concentration  limits  in  bquid  and 
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gaseous  effluent  releases  do  not  impact 
previously  evaluated  accidents  because  there 
is  no  change  in  the  types  and  amounts  of 
effluents  that  will  be  released.  There  will  be 
no  increase  in  individual  or  cumulative 
occupational  radiation  exposures. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  have  no  effect  on 
the  probability  of  an  accident.  The  changes 
are  administrative  in  nature  and  do  not  affiect 
plant  design  or  operation.  There  is  no  cfaabge 
to  the  types  and  amounts  of  effluent  that  will 
be  released,  nor  is  there  an  increase  in 
individual  or  cumulative  occupational 
radiation  exposures. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  revision  to  the  radioactive 
material  concentration  limits  in  the  liquid 
effluents  will  not  reduce  a  margin  of  safety. 
There  is  no  change  in  the  types  and  amounts 
of  effluents  released.  The  current  10  CFR  part 
20,  Appendix  B,  Table  U.  Column  2  limits 
allow  a  maximum  annual  dose  of  500  mrem. 
The  revised  10  CFR  part  20  allows  a 
maximum  total  effective  dose  equivalent  of 
50  mrem/year.  Using  a  factor  of  10  multiplier 
on  the  new  Column  2  values  has  no  impact 
on  the  ability  to  meet  the  10  CFR  part  50, 
Appendix  I  limits,  or  the  annual  dose  limit 
specified  in  10  CFR  part  20.  Use  of  the 
instantaneous  dose  limit,  in  conjunction  with 
the  more  restrictive  quarterly  and  annual 
dose  limits  in  10  CFR  part  50.  Appendix  I, 
will  ensure  that  the  requirements  of  10  CFR 
20.1302  are  met  It  also  ensures  continued 
operational  flexibility.  Controls  are  in  place 
to  prevent  total  dose  from  exceeding  the  10 
CFR  part  20  and  10  CFR  part  50  limits. 

The  proposed  revision  which  specifies  the 
limit  of  radioactive  material  concentration  in 
the  gaseous  effluents  will  not  reduce  a 
margin  of  safisty.  There  will  be  no  change  in 
the  types  and  amounts  of  effluents  released. 
The  revision  proposes  a  dose  Ihnit  of  500 
mrem/year  to  the  whole  body.  This  limit  is 
currently  used  n  the  Commonwealth  Edison 
Offsita  Dose  Calculation  Manual  (ODCM)  and 
is  also  consistent  mth  the  current  10  CFR 
part  20.  appendix  B,  Table  II  Column  1 
limits.  The  revised  10  CFR  part  20  allows  a 
maximum  total  effective  dose  equivalent  of 
50  mrem/year.  Using  a  value  of  500  mrem/ 
year  as  an  instantaneous  release  limit  has  no 
impact  on  the  ability  to  meet  the  10  CFR  part 
50,  Appendix  I  limits,  or  the  annual  dose 
limit  in  10  CFR  part  20.  Use  of  the 
instantaneous  dose  limit,  in  conjunction  with 
the  more  restrictive  quarterly  and  annual 
dose  limiU  in  10  CFR  part  50.  Appendix  I, 
will  ensure  that  the  requirements  of  10  CFR 
20.1302  are  met.  It  also  ensures  continued 
operational  flexibility.  Controls  are  in  place 
to  prevent  total  dose  &t)m  exceeding  the  10 
CFR  part  20  and  10  CFR  part  50  limits. 

The  only  other  proposed  change  involves 
updating  a  10  CFR  part  20  paragraph 
reference  to  the  applicable  paragraph  in  the 
revised  10  CFR  part  20.  This  revision  entails 
no  change  to  the  types  and  amount  of 
effluents  that  will'be  released  and  has  no 
effect  on  the  margin  of  safety  related  to 
effluent  releases. 


The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  For  Braidwood,  the 
Wilmington  Township  Public  Library. 
201  S.  Kankakee  Street.  Wilmington. 
Illinois  60481;  for  Byron,  the  Byron 
Pubhc  Library,  109  N.  Franklin,  P.O 
Box  434,  BjTon.  Illinois  61010;  for 
LaSalle.  the  Public  Library  of  lUinois 
Valley  Community  College,  Rural  Route 
No.  1.  Oglesby,  Illinois  61348;  for  Zion, 
the  Waukegan  Public  Library,  128  N. 
County  Street,  Waukegan.  Illinois 
60085. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidiey  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  James  E.  Dyer 

Consolidated  Edison  Conipany  of  New 
York.  Docket  Nos.  50-003  and  50-247, 
Indian  Point  Nuclear  Generating  Unit 
Nos.  1  and  2,  Westchester  County,  New 
York 

Date  of  amendments  request: 
September  29. 1993 

Description  of  amendments  request 
The  proposed  amendments  request 
would  revise  the  Technical 
Specifications  to  clarify  the  control  of 
keys  for  the  doors  of  High  Radiation 
Areas  in  which  the  intensity  of  radiation 
is  greater  than  1000  mrem/hr.  The  keys 
would  be  administratively  controlled  by 
the  Radiation  Protection  Manager  and/ 
or  the  Senior  Watch  Supervisor  on  duty. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

This  is  an  administrative  change  being 
proposed  by  the  Company.  The  change 
clarifies  current  implementation  of  Technical 
Specifications,  the  same  criteria  fbr  high 
radiation  access  as  are  currently  in  place  and 
as  previously  evaluated  would  still  be  met 
under  the  proposed  change. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

The  proposed  change  is  purely 
administrative  in  nature.  The  change  does 
not  modify  plant  configuration  or  operation, 
and  therefore,  the  identical  postulated 
accidents  as  analyzed  prior  to  this  submittal 
are  the  only  ones  that  required  analysis  and 


resolution.  Nothing  would  be  added  or 
removed  that  would  conceivably  introduce  a 
new  or  different  kind  of  accident  mechanism 
or  initiating  circun^ance  than  that 
previously  evaluated 

3.  There  has  been  no  reduction  m  the 
margin  of  safety 

All  safety  criteria  previously  evaluated  an- 
still  met  at  the  same  margins  since  the 
change  is  simply  a  clarification  of  the 
administrative  control  of  High  Radiation 
Area  keys.  Both  the  Radiation  Protection 
Manager  and  the  Senior  Watch  Supervisor 
are  quahfied  by  training  to  control  these 
keys. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  §  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martme  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place.  New 
York,  New  York  10003. 

NRC  Project  Director:  Robert  A.  Capra 

Consolidated  Edison  Company  of  New 
York,  Docket  Nos.  50-003  and  50-247, 
Indian  Point  Nuclear  Generating  Units 
No.  1  and  No.  2.  Westchester  County. 
New  York 

Date  of  amendments  request: 
September  29,  1993 

Description  of  amendments  request. 
The  proposed  amendments  request 
would  revise  the  Technical 
Specifications  to  change  the  submittal 
fi-equency  of  the  Radioactive  Effluent 
Release  Report  from  semiannually  to 
annually  in  accordance  with  the 
amended  regulations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  change  is  designed  to 
conform  the  Indian  Point  Unit  No.  1  (IPl) 
and  Indian  Point  Unit  No.  2  {IP2)  Technical 
Specifications  to  the  NRC  regulation  10  CFR 
50.36a.  The  proposed  action  "will  not  reduce 
the  protection  of  the  public  health  and  safety 
or  the  common  defense  and  security"  (57  Fee! 
Reg.  [FR)  39354).  The  proposed  change  to  the 
IPl  and  IP2  Technical  Specifications  is 
consistent  with  this  intent  in  that  it  is 
designed  to  conform  IPl  and  IP2  Technical 
Specifications  with  10  CFR  50.36a  and  does 
not  affect  plant  operation,  plant  systems. 
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accident  conditions  or  asstunptions.  The 
proposed  change  is  to  the  frequency  of  a 
reporting  reouirement  only  and  does  not 
affect  possible  initiating  events  for  accidents 
previously  evaluated  or  any  system 
functional  requirements.  Therefore,  the 
proposed  change  to  the  subject  Technical 
Specifications  cannot  increase  the  probability 
or  conseouences  of  an  accident  previously 
evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  evaluated 
has  not  been  created. 

As  stated  above,  the  proposed  change  is 
administrative  in  nature.  The  proposed 
change  does  not  affect  the  reactor  coolant 
pressure  boundary  or  any  other  Plant  system 
or  structure,  nor  does  it  affect  any  system 
functional  requirements  or  operability 
requirements.  Conseauently,  no  new  failure 
modes  are  introduced  as  a  result  of  the 
proposed  change.  Therefore,  the  proposed 
change  cannot  initiate  any  new  or  different 
kind  of  accident. 

3.  There  has  been  no  significant  reduction 
in  the  margin  of  safety. 

The  proposed  change  is  administrative  in 
nature  and  does  not  affect  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  design 
bases,  accident  assumptions,  or  Technical 
Specification  Bases.  There  is  no  change  to 
effluent  release  limits,  monitoring  equipment 
or  practices.  Therefore,  the  proposed  change 
does  not  result  in  a  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains.  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place.  New 
York,  New  York  10003. 

NEC  Project  Director:  Robert  A.  Capra 
Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request: 
September  29, 1993 

Description  of  amendment  request: 
The  proposed  amendment  request 
would  revise  the  Technical 
Specifications  to  remove  cycle-specific 
core  parameter  limits  and  reference  a 
Core  Operating  Limits  Report  containing 
these  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
signiflcant  hazards  consideration  since: 


1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

The  proposed  amendment  is 
administrative  in  nature,  merely  relocating 
cycle-specific  parameter  limits  from  the 
Technical  Specifications  to  the  Core 
Operating  Limits  Report.  NRC-approved 
methodologies  will  continue  to  be  used  as 
the  basis  for  establishing  these  limits.  The 
Core  Operating  Limits  Report  will  be 
submitted  to  the  NRC  for  its  use  in  trending 
the  values  of  cycle-specific  limits.  The 
proposed  changes  are  in  accordance  with  the 
guidance  provided  by  NRC  Generic  Letter  88- 
16  and  do  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

No  safety-related  equipment,  fuiKtion,  or 
plant  operational  practice  will  be  altered  as 
a  result  of  the  proposed  changes.  The 
changes  are  administrative  in  nature  and  do 
not  create  any  new  accident  mode.  The  level 
of  document  control  and  quality  assurance 
applied  to  the  preparation  and  use  of  the 
Core  Operating  Limits  Report  will  be 
equivalent  to  that  applied  to  the  Technical 
Specifications. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  impact  the  operation  of 
the  plant  in  a  manner  that  will  reduce  the 
margin  of  safety.  The  proposed  amendment 
still  requires  operation  within  the  limits 
determined  using  NRC  approved  methods, 
and  the  appropriate  remedial  actions  to  be 
taken  if  the  limits  are  violated  remain  in  the 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  tving  Place,  New 
York,  New  York  10003. 

NBC  Project  Director:  Robert  A.  Capra 
Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request: 
September  29, 1993 

Description  of  amendment  request: 
The  proposed  amendment  request 
would  revise  the  Technical 
Specifications  to  delete  controls  for 
three  Boron  Monitor  Tanks  which  are 
no  longer  in  service. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  deletion  of  the  three  boron  monitor 
tanks  from  the  Technical  Specifications  will 
remove  the  quantity  limitation  on  radioactive 
contents  and  the  requirements  for  level 
monitoring  capability  and  instrument 
surveillance.  Level  monitoring  will  no  longer 
be  required  because  the  tanks  are  empty,  and 
the  inlet  and  outlet  piping  will  be  cut  and 
capped  to  preclude  any  liquid  addition. 
Since  no  addition  can  be  made,  the  contents 
limitation  is  no  longer  necessary. 

In  accordance  with  the  requirements  of  10 
CFR  50.92,  the  proposed  technical 
specification  changes  are  deemed  to  involve 
no  significant  hazards  consideration  because 
operation  of  Indian  Point  Unit  No.  2  (IP-2)  in 
accordance  with  these  changes  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  safety  concerns 
with  these  tanks  were  the  size  of  a  potential 
release  and  the  possibility  of  uncontrolled 
leakage  of  radioactive  liquid  effluent.  Since 
the  permanent  isolation  of  these  empty  tanks 
eliminates  these  possibilities,  the  limit  on 
quantity  of  contents  will  be  superfluous,  and 
the  tank  level  indicating  devices  will  not  be 
needed  to  detect  and  control  leakage.  Thus, 
the  probability  and  consequences  of  release 
or  leakage  are  not  affected. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  limit  on  quantity 
of  contents  served  only  to  limit  the  potential 
dose  due  to  a  release,  l^vel  monitoring  was 
used  only  to  assure  detection  and  control  of 
leakage  from  the  tanks.  Elimination  of 
contents  limitation  and  monitoring 
requirements  will  have  no  adverse  impact  on 
any  other  plant  system  or  equipment  and 
thus  is  not  capable  of  creating  the  possibility 
of  a  new  or  different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  Replacement  of  the  quantity 
limitation  and  tank  level  monitoring 
requirements  with  permanent  isolation  of  the 
empty  tanks  will  have  no  effect  upon  the 
margin  of  safety  against  release  or 
uncontrolled  leakage. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Project  Director:  Robert  A.  Capra 
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Duke  Power  Company,  Docket  Noe.  SO* 
369  and  50-370,  McGnire  Naciear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request 
November  4. 1993 

Description  of  amendment  request: 
The  proposed  amendments  change  the 
Technical  Specifications  to  allow 
extended  outage  time  for  each  train  of 
the  control  area  ventilation  system  to 
allow  system  maintenance  to  improve 
system  reliability.  The  one  time 
extension  to  14  days  (for  each  train,  one 
at  a  time)  will  allow  completion  of  the 
maintenance  activities  while  one  or 
both  imits  are  on-line;  otherwise,  it 
would  be  necessary  to  shut  down  both 
units  to  complete  the  maintenance 
activities  or  to  divide  the  maintenance 
activities  into  less  than  7-day  segments, 
which  would  increase  ujiavailability  of 
the  control  area  ventilation  system. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  changes  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  will  affect 
only  th«  VC  (control  area  ventilation  system) 
system  which  is  designed  to  maintain  the 
habitability  of  the  Control  Room  area  as 
described  in  the  FSAR  [Final  Safety  Analysis 
ReportJ.  Section  6.4  and  will  not  affect  the 
probability  of  an  accident.  One  train  is  fully 
adequate  for  all  conditions,  either  train  can 
draw  outside  air  from  either  independent 
intake,  and  one  train  will  be  operable  at  all 
times,  or  the  station  will  reduce  poweror 
shutdown  in  accordance  with  Technical 
Specification  3.0.3.  As  the  trains  are  totally 
redundant,  including  the  ability  of  each  train 
to  draw  outside  air  from  either  independent 
intake  (should  one  intake  become 
contaminated),  or  place  the  system  in 
reciraxlation.  Control  Room  doses  due  to 
inleakage  as  presented  in  Chapter  15  of  the 
McGuire  FSAR  (Table  15-12)  and  the  NRC 
Safety  Evaluation  Report  for  Facility 
Operating  License  amendments  numbers  122 
(NPF-9.  Unit  1)  and  104  {NPF-17.  Unit  2) 
dated  July  15, 1991  are  unaffected  The 
additional  allowed  outage  time  thus  will  not 
af&ct  the  probability  or  consequences  of  an 
accident. 

The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  allowed  outage  time 
extension  is  to  allow  system  maintenance  to 
enhanoB  system  reliability.  Neither  the 
extension  or  the  planned  maintenance 
activities  are  of  a  nature  which  could  lead  to 
any  new  accident  scenarios. 

The  proposed  changes  would  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
With  one  train  of  VC  operable,  all  margins 


are  satisfied:  Control  Room  doses  are 
unaffected.  Presendy,  one  train  may  be 
inoperable  for  up  to  ssven  days  before  a 
station  shutdown  would  be  required.  The 
addition  of  seven  days  allowed  outage  time 
on  a  one  time  basis  for  each  train  will  not 
have  an  impact  on  any  safety  margins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Q^lotte,  North  Carolina 
28242Acting 

NRC  Project  Director:  Robert  A. 
Hermann 

Power  Authority  of  the  State  of  New 
York,  Docket  Na  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
September  24, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Table  4.2-2, 
"Minimum  Test  and  Calibration 
Frequency  for  Core  and  Containment 
Cooling  Systems,"  to  remove  a  testing 
requirement  for  the  Containment 
Cooling  Subsystem.  Specifically,  note  9 
on  Table  4.2-2  cxirrently  requires 
calibration  of  time  delay  relays  and 
timers  in  the  logic  system  functional  test 
for  the  Containment  Cooling  Subsj'stem. 
The  proposed  amendment  would 
remove  the  requirement  of  note  9  since 
the  Containment  Cooling  Subsystem 
does  not  contain  time  delay  relays  or 
timers  and  the  requirement  is,  thfflrefbre, 
unnecessary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consider^ion.  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
woiild  not  involve  a  significant  hazards 
consideration  as  defin^  in  10  CFR  50.92, 
since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an  accident 
previously  evaluated. 

Use  of  the  Containment  Cooling  Subsystem 
as  an  accident  mitigation  system  is 
unaffected  by  the  proposed  ( hange.  The 
Containment  Cooling  Subsystem  is  a 
manually  initiated  system  which  removes 
heat  frtun  the  containment  in  the  event  of 


testing,  transients  or  accidents  that  add  heat 
to  the  containment  The  proposed  change 
removes  a  testing  requirement  Table  4.2-2, 
note  9  to  calibrate  time  delay  relays  and 
timers  as  part  of  the  logic  system  functional 
test.  The  Containment  Cooling  Subsystem 
does  not  contain  time  delay  relays  or  timers. 
Plant  accident  analyses,  operations,  hardw»e 
and  procedures  are  not  affected  by  the 
Technical  Specification  change.  The  nature 
of  this  change  will  not  cause  any  increase  in 
the  probability  or  consequences  of  previously 
evaluated  accidents. 

2.  Create  the  possibility  of  a  new  or 
diferent  idnd  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  involves  no 
modifications  to  hardware,  analyses, 
operations  or  procedures.  The  Containment 
Cooling  Subsystem  is  manually  initiated  and 
does  not  contain  time  delay  relays  or  timers. 
The  proposed  change  makes  Technical 
Specification  Table  4.2-2  consistent  with  the 
previously  reviewed  and  approved  system 
design.  The  nature  of  this  ctiange  is  such  that 
no  new  or  difSerent  lund  of  accident  can  be 
created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  results  of  the  plant  accident  analyses 
continue  to  bound  operation  under  the 
proposed  changes  so  there  is  no  reduchon  in 
the  margin  of  sa&ty.  The  Containment 
Cooling  Subsystem  is  manually  initiated  and 
does  not  contain  time  delay  relays  or  timers. 
Therefore  system  operation  and  surveillance 
testing  remain  unaifectad  by  the  proposed 
change.  A  revision  of  this  nature  wili  not 
cause  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  §  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nudear  Power  Plant, 
Oswego  County.  New  York 

Date  of  amendment  request: 
September  24, 1993 

Description  of  amendment  request: 
The  proposed  revisions  would  make 
miscellaneous  administrative  changes 
including  tj'pographical  and  editorial 
corrections  to  the  Appendix  A 
Operating  Technical  Specifications 
(TSs)  and  Appendix  B  Radiological 
Effluent  TSs.  The  proposed  changes  are 
intended  to  clarify  and  improve  the 
quality  of  the  TSs. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Op«ratioQ  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  intent  of  the  proposed  changes  is  to 
clarify  and  correct  the  Technical 
Specifications.  The  changes  are 
administrative  in  nature  and  include: 
clarifying  a  specification  to  reflect  system 
design;  changing  specifications  for 
consistency  with  previous  Amendments; 
revising  a  specification  to  accurately  reflect 
surveillance  testing,  and;  correction  of 
typographical  and  editorial  errors.  There  are 
no  setpoint  changes,  safety  limit  changes, 
surveillance  requirement  changes,  or  limiting 
conditions  for  operation.  These  changes  have 
no  impact  on  plant  safety  or  operations.  The 
changes  will  have  no  impact  on  previously 
evaluated  accidents. 

2.  Create  the  possibiUty  of  a  new  or 
diSerent  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  changes  are  purely 
administrabve  in  nature  and  involve  only 
correcting  typographical  and  editorial  errors. 
These  proposed  changes  are  intended  to 
clarify  and  improve  the  quahty  of  the 
Technical  Specifications.  This  cannot  create 
the  possibihty  of  a  new  or  different  kind  of 
accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  correct  errors  which 
currently  exist  in  the  Technical 
Specifications.  The  changes  are  all 
administrative  in  nature  and  will  clarify  the 
Technical  Specifications  by  eliminating 
errors  such  as  typographical  and  editorial 
errors.  These  changes  do  not  change  any 
setpoint  or  safety  iLnit  changes  regarding 
isolation  or  alarms.  The  proposed  changes  do 
not  affect  the  environmental  monitoring 
program.  These  changes  do  not  affect  the 
plants  safety  systems  and  do  not  reduce  any 
safety  margins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  §  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway.  New  York.  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 


Power  Authority  of  the  State  of  New 
Yoric.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  amendment  request: 
September  28. 1993 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
surveillance  requirement  for  Emergency 
Service  Water  System  (ESWS)  pumps 
delineated  in  Technical  Specification 
(TS)  4.11.D.l.b.  The  changes  are 
intended  to  address  the  limitations  of 
the  "shut  off  head"  pump  test  ciurently 
required.  The  pro]}osed  changes  would 
add  a  flow  requirement  and  test  the 
pumps  in  accordance  with  the  plant 
Inservice  Testing  (1ST)  Program,  which 
is  designed  to  address  appropriate 
portions  ot  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  (B&PV)  Code.  The 
licensee  has  also  proposed  to  modify  the 
description  of  the  ESWS  contained  in 
Bases  Sections  3.11  and  4.11  D. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  identified  in  the  prop>osed 
amendment  revise  pump  s\irveillance  testing 
for  the  ESWS  to  require  flow  testing  under 
the  1ST  [Inservice  Testing]  program  using 
Section  XI  of  the  ASME  B&PV  Code  as  a 
basis.  This  change  involves  no  hardware 
modifications  to  the  plant  or  changes  in  the 
capability  of  the  system  to  perform  the 
intended  functions.  The  existing  Surveillance 
Test  procedure  is  used  to  perform  the  test. 

The  changes  in  the  proposed  amendment 
revise  the  flow  requirements  of  the  pumps  to 
meet  system  requirements  based  on  actual 
heat  loads  without  excessive  conservatisms, 
an  assumed  82°F  lake  water  temperature  and 
a  revised  valve  lineup  to  isolate  loads  not 
required  to  receive  cooling  water  during 
normal  operation.  The  isolation  of  the  RHR 
[residual  heat  removal]  pump  seal  water 
coolers  and  recirculation  pump  motor  and 
seal  does  not  affect  the  performance  of  any 
safety  related  function.  There  is  no  change  to 
the  capabilify  of  the  ESWS  to  perform  its 
intended  functions.  The  proposed  changes 
provide  operational  flexibihfy  to  deal  with 
the  microbiologically  induced  corrosion 
(MIC)  which  can  restrict  flow  to  the  crescent 
area  coolers.  The  reduced  flow  requhements 
were  based  on  calculations.  The  capability  of 
the  ESWS  to  remove  the  required  heat  was 
demonstrated  by  testing.  Since  the  ESWS 
continues  to  perform  Its  intended  functions. 


there  is  no  increase  to  the  probability  or 
consequences  of  an  accident. 

2.  Create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  changes  involve  no 
hardware  changes  and  do  not  change  the 
capabihty  of  the  ESW  system  to  perform  the 
intended  functions. 

The  procedure  for  testing  the  ESW  pumps 
to  meet  the  proposed  Surveillance 
Requirement  is  ciurently  used  to  meet  1ST 
requirements.  The  changes  to  the  system 
lineup  were  considered  and  the  changes  do 
not  affect  the  performance  of  any  plant  safety 
function.  The  flow  rate  used  to  establish  the 
acceptance  criteria  for  the  new  ESW  test  is 
based  on  current  accident  analyses. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

These  changes  do  not  affect  the  capabilify 
of  the  ESWS  to  perform  its  intended 
functions.  The  ESW  system  flow  rate 
requirements  for  individual  components 
have  been  reduced  by  calculation  and  the 
system  alignment  has  been  changed  to  isolate 
most  systems  not  required  to  receive  cooling 
water  following  a  design  basis  event.  With 
reduced  flow  there  is  ample  margin  in 
coolers  for  degradation  so  the  change  does 
not  prevent  the  system  from  performing  the 
required  safefy  functions.  Testing 
demonstrates  this  capabilify.  Isolation  of 
systems  not  required  to  receive  cooling  water 
provides  additional  cooling  water  for  other 
components  without  affecting  the  operability 
of  safefy  related  systems  or  components. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Dafe  of  amendment  request:  October 
18. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
6.5.2.2  to  change  the  membership  of  the 
Safety  Review  Committee  (SRC).  This 
portion  of  the  proposed  amendment,  in 
part,  resulted  from  an  organizational 
change  within  the  licensee's 
headquarters  office  which  ehminated 
the  position  of  Vice  President— Nuclear 
Support.  The  proposed  amendment 
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would  also  modify  TS  6.5.2.10  to 
change  the  time  limit  for  providing  the 
Executive  Vice  President  -  Nuclear 
Generation  with  SRC  meeting  minutes 
and  reports  of  review  from  14  days  to 
30  days,  consistent  with  the  BWR/4 
Standard  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  purely 
administrative  and  does  not  involve  plant 
equipment  or  operating  parameters.  There  is 
no  effect  on  any  accident  analysis 
assumptions  or  other  conditions  which  could 
involve  the  probability  or  consequences  of 
previously  evaluated  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

Since  the  proposed  change  is 
administrative  in  nature  and  does  not  involve 
hardware  design  or  operation,  it  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  role  of  the  Safety  Review  Committee 
as  an  independent  reviewer  of  safety  and 
regulatory  aspects  of  plant  operations 
remains  unchanged.  Specific  responsibilities 
of  the  SRC  as  stated  in  Technical 
Specification  subsection  6.5.2.7,  remain 
unchanged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway.  New  York.  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant.  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
September  13, 1993 

Description  of  amendments  request: 
The  proposed  amendment  would 


eliminate  the  low  feedwater  reactor  trip 
and  reduce  the  steam  generator  low-low 
water  level  reactor  trip  and  safeguard 
actuation  setpoint  from  17  percent  to  15 
percent  of  narrow  range  span  with  a 
corresponding  reduction  in  allowable 
value  to  14.4  percent. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  elimination  of  the  low 
feedwater  flow  trip  and  the  reduction  in  the 
steam  generator  low-low  water  level  trip 
setpoint  does  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  FSAR.  The  low 
feedwater  flow  reactor  trip  is  no  longer 
needed  as  a  primary  trip  for  any  FNP 
accident  analyses,  since  FNP  (Farley  Nuclear 
Plant)  is  installing  a  MSS  (median  signal 
selector)  which  will  select  the  median 
(middle)  level  signal  for  SGWLC  on  each 
steam  generator.  The  MSS  will  eliminate  the 
potential  adverse  control/protection 
interaction  that  necessitated  the  need  for  the 
low  feedwater  flow  trip.  No  analysis 
previously  performed  in  the  FSAR  required 
reanalysis.  All  acceptance  criteria  to  be  met. 
Therefore,  there  is  no  increase  in  the 
consequences  of  any  previously  evaluated 
accident.  The  MSS  will  be  added  to  reduce 
susceptibility  to  spurious  trips  caused  by 
failure  of  one  level  channel.  This  is  a  direct 
application  of  using  MSS  for  trip  reduction. 
The  reduction  in  the  steam  generator  low-low 
water  level  setpoint  affords  additional  margin 
to  spurious  trips.  The  plant  response  to 
postulated  accident  scenarios  involving 
fission  product  barrier  integrity  is  unaffected. 
Therefore,  the  proposed  modifications  to  the 
Technical  Specifications  do  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated  in  the 
FSAR. 

(2)  The  proposed  changes  to  the  Technical 
Specifications  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  than  any 
accident  ah^ady  evaluated  in  the  FSAR.  No 
new  limiting  single  failures  or  accidents 
scenarios  have  been  created  or  identified  due 
to  the  proposed  changes.  All  safety-related 
systems  will  continue  to  perform  as 
designed.  No  new  challenges  to  any  installed 
safety  system  have  been  created  by  the 
proposed  RPS  (reactor  protection  system) 
modification  and  the  previously  postulated 
single  feilure  scenario  has  been  eliminated  by 
use  of  the  MSS.  Qualified  isolation  devices 
are  utilized  for  MSS  input  signals.  The  safety 
analysis  limit  for  steam  generator  low-low 
water  level  remains  unchanged;  therefore,  all 
remaining  analyses  using  this  set  point 
remain  unaffected.  Therefore,  the  possibility 
of  a  new  or  different  accident  is  not  created. 

(3)  The  proposed  elimination  of  the  low 
feedwater  flow  trip  and  reduction  of  the  low- 
low  steam  generator  water  level  setpoint  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  No  reanalysis  was  necessary 
because  of  the  proposed  RPS  modification 
and  setpoint  change;  therefore,  all  margin 


associated  with  the  current  acceptance 
criteria  continue  to  be  unaffected.  In 
addition.  RPS  diversity  for  loss  of  heat  sink 
events  is  provided  by  pressurizer  high 
pressure,  overtemperature  delta-t  reactor  trip 
signals  and  the  safety  injection  signals. 
Therefore,  there  is  no  significant  reduction  in 
the  margin  of  safety  due  to  elimination  of  the 
low  feedwater  flow  trip  and  the  setpoint 
reduction  of  the  inclusion  of  the  MSS  for 
feedwater  control. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NBC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369.  Dothan,  Alabama 
36302 

Attorney  for  licensee:  James  H.  Miller. 
III.  Esq..  Balch  and  Bingham,  Post  Office 
Box  306. 1710  Sixth  Avenue  North. 
Birmingham.  Alabama  35201 

NRC  Project  Director  S.  Singh  Bajwa 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  NO.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request:  August  4, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  periodic  surveillance  of  the 
emergency  diesel  generators  (EDGs)  to 
permit  a  slow  start  in  place  of  the 
existing  requirement  to  perform  a 
monthly  fast  start.  A  fast  start  shall  be 
performed  every  6  months.  The 
proposed  amendment  would  also  allow 
engine  prelubrication  and  warmup 
when  an  EDG  is  started  for  surveillance 
testing.  This  is  intended  to  improve 
engine  reliability  and  availability  by 
reducing  engine  wear. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  change  only  affects  diesel 
generator  periodic  testing.  The  diesel 
generators  are  not  accident  initiators  and  the 
method  of  testing  of  the  diesels  cannot 
initiate  an  accident  and  therefore  will  not 
increase  the  probability  of  an  accident.  This 
change  to  the  diesel  generator  testing  method 
does  not  impact  any  FSAR  (final  safety 
analysis  report)  safety  analysis.  The  proposed 
surveillance  will  still  provide  assurance  that 
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'he  dies«l  generator  ia  available  to  mitigate 
the  coDsequence*  of  accidents  previously 
"valuated.  We  believe,  as  (Generic  Letter  84- 
15)  states,  u  it  "an  overall  improvement  in 
diesel  engine  reliability  and  availability  can 
be  gained  by  performing  diesel  generator 
starts  for  surveillance  testiiig  using  engine 
prelube  and  other  manufacturer 
recommended  procedures  to  reduce  engine 
stress  and  wear."  In  addition,  the  test 
duration  of  one  hour  is  sufficient  to 
demonstrate  that  during  loaded  operation 
prof>er  cooling  of  the  emergency  diesel 
generators  occur?.  Thus  the  consequences  of 
an  accident  previously  evaluated  are  not 
increased. 

2.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  will  only 
affect  diesel  generator  periodic  testing.  The 
diesel  generators  are  not  accident  initiators 
and  the  method  of  testing  of  the  diesels 
cannot  initiate  an  accident.  This  change  does 
not  relieve  the  operation  of  the  diesel 
generator  from  existing  requirements  and  the 
diesel  generator  is  still  bounded  by  the 
assumptions  in  the  accident  analysis.  The 
method  of  '"-f  ing  provides  assurance  that  the 
diesel  gene;.-.tors  arc  available  when  needed. 
The  proposed  change  does  not  involve  any 
changes  in  Technical  Specification  setpoints, 
plant  equipment,  plant  operation,  protective 
functions  or  design  basis  of  the  plant. 
Therefore,  change  in  the  method  of  starting. 
li>ad  application  and  test  duration  during 
periodic  testing  would  not  create  a  different 
type  of  accident  than  previously  evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  proposed  change  is  made  to  increase  the 
reliability  and  availability  of  the  EDGs  thus 
enhancing  the  safety  of  the  plant.  Assurance 
that  the  diesel  generators  operate  within 
limits  determined  to  be  acceptable  continues 
to  be  provided.  We  believe,  as  (Generic  Letter 
84-15)  states,  that  "an  overall  improvement 
in  diesel  engine  reliability  and  availability 
can  be  gained  by  performing  diesel  generator 
starts  for  surveillance  testing  using  engine 
prelube  and  other  manufacturer 
recommended  procedures  to  reduce  engine 
stress  and  wear."  In  addition,  the  test 
duration  of  one  hour  is  sufficient  to 
demonstrate  that  during  loaded  operation 
proper  cooling  of  the  emergency  diesel 
generators  occurs.  Thus  improvement  In 
diesel  generator  reliability  and  availability 
does  not  involve  a  reduction  in  the  margin 

of  safety. 

Based  on  the  above,  Vermont  Yankee 
concludes  that  the  proposed  change  does  not 
constitute  a  significant  hazards  consideration 
as  defined  inlO  CFR  50.92(c). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  §  50.92(c)  are  satisfied. 
Therefore,  the  NRC  sta.^  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro.  Vermont  05301 


Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NHC  Project  Director  Walter  R.  Butler 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
21. 1993 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  6.3.1  related  to 
the  quahfication  requirements  for  the 
position  of  Manager  Operations  and 
revises  Technical  Specification  6.5.1.2 
to  delete  specific  title  designations  from 
the  Plant  Safety  Review  Committee 
(PSRC)  membership.  Technical 
Specification  6.3.1  currently  requires 
members  of  the  unit  staff  to  meet  or 
exceed  the  minimum  qualifications  of 
ANSI/ANS  3.1-1978,  "American 
National  Standard  for  Selection  and 
Training  of  Nuclear  Power  Plant 
Personnel".  The  proposed  change 
would  revise  the  Manager  Operations 
qualification  requirements  from  those 
listed  in  the  standard  (holding  a  senior 
reactor  operator  license)  to  requiring 
that  the  Manager  Operations  shall  hold 
or  have  previously  held  a  senior 
operator  hcense  for  a  similar  unit.  The 
revision  to  Technical  Specification 
6.5.1.2  involves  replacement  of  the 
description  of  PSRC  membership  from  a 
list  of  specific  position  titles  to 
management  responsible  for  various 
areas  of  expertise. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  affects  only  an 
administrative  control,  which  was  based  on 
the  existing  industry  guidance  in  ANSI/ANS 
3.1-1978,  that  recommended  the  operations 
manager  hold  a  senior  reactor  operator 
license.  The  current  guidance  in  ANSI/ANS 
3.1-1987  recommends,  as  one  option,  that  the 
operations  manager  have  held  a  license  on  a 
similar  unit  with  the  "Operations  Middle 
Manager"  holding  a  senior  reactor  operator 
license.  The  proposed  change  in  this  license 
amendment  request  is  consistent  with  the 
current  guidance. 

The  proposed  change  does  not  alter  the 
design  of  any  system,  stracture,  or 
component.  It  does  not  change  the  way  any 
plant  systems  are  operated.  It  does  not  reduce 
the  knowledge,  qualifications,  ot  skilU  of  any 
watchstander.  and  does  not  affect  the  way  the 


Operations  Division  is  managed  other  than  to 
allow  the  Manager  Operations  to  focus  his 
efforts  on  maintaining  the  effective 
perfonnance  of  his  personnel  and  to  ensuring 
the  plant  is  operated  safely  and  in 
accordance  with  the  requirements  of  the 
Operating  License 

The  proposed  change  does  not  detract  fnim 
the  Manager  Operations  ability  to  perform  his 
primary  responsibilities.  By  having 
previously  held  a  senior  reactor  operator 
license  he  will  have  gained  the  necessary 
training,  skills,  and  experience  to  fully 
understand  the  operation  of  plant  equipment 
and  the  requirements  for  proper 
watchstanding. 

The  proposed  change  docs  not  weaken  the 
supervisory  chain  that  presently  exits  in  the 
Operations  Division.  Control  Room  operators 
will  continue  to  be  supervised  by  NRC 
licensed  personnel.  The  proposed  change  is 
intended  to  improve  the  ability  of  the 
Manager  Operations  to  provide  the  plant 
oversight  required  of  his  position. 

The  change  to  the  PSRC  membership  is 
administrative  in  nature  only.  The 
requirements  for  quorum,  for  representation 
by  management,  and  for  specified  areas  of 
expertise  remain  unchanged. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  affect  the 
design  or  function  of  any  plant  system, 
structure  or  component.  It  does  not  affect  in 
any  way  the  performance  of  NRC  licensed 
operators,  nor  does  it  change  the  way  any 
plant  equipment  is  operated.  Operation  of  the 
plant  in  conformance  with  technical 
specifications  and  other  license  requirements 
will  continue  to  be  supervised  by  personnel 
who  hold  an  NRC  senior  reactor  operator 
license.  The  proposed  changes  do  not 
introduce  any  new  failure  modes. 

The  proposed  change  to  Section  6.3.1  is 
intended  to  remove  an  administrative 
requirement  which  adds  a  significant  burden 
to  the  Manager  Operations  without 
significantly  contributing  to  his  effectiveness 
in  managing  plant  operation  and  ensuring 
that  the  plant  is  operated  safely  and  in 
accordance  with  the  requirements  of  the 
Operating  License.  Deletion  of  specific  title 
designations  of  the  PSRC  membership  does 
not  impact  the  performance  or  effectiveness 
of  the  PSRC. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  niargin  of 
safety. 

The  proposed  changes  involves  only  an 
administrative  control  which  is  not  related  to 
the  margin  of  safety  as  defined  in  the 
technical  specifications.  The  proposed 
change  to  Section  6.3.1  does  not  reduce  the 
level  of  knowledge  or  experience  required  of 
an  individual  who  fills  the  Manager 
Operations  position,  nor  does  it  affect  the 
conservative  manner  in  which  the  plant  is 
operated.  Control  Room  operators  will 
continue  to  be  supervised  by  personnel  who 
hold  a  senior  reactor  operator  license. 

The  change  to  the  PSRC  membership  is 
administrative  in  nature  only.  The 
requirements  for  quorum,  for  representation 
by  management,  and  for  specified  areas  of 
expertise  remain  unchanged. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge. 
2300  N  Street.  NW..  Washington.  DC 
20037 

NUC  Project  Director:  Suzanne  C. 
Black 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
21, 1993  Description  of  amendment 
request:  The  proposed  amendment 
revises  Technical  Specification  Sections 
6.5.1,  Plant  Safety  Review  Committee 
(PSRC)  and  6.8.  Procedures  and 
Programs,  in  order  to  allow 
implementation  of  a  Qualified  Reviewer 
Program  for  the  review  and  approval  of 
new  procedures  and  procedure  changes. 
The  proposed  approval  process  would 
require  review  of  changes  by  a  qualified 
reviewer  and  approval  by  the 
responsible  manager  for  the  functional 
area  associated  with  the  procedure. 
Some  changes  would  continue  to 
require  review  and  approval  by  the 
PSRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

The  proposed  change  is  administrative  in 
nature  and  provides  for  (1)  procedural 
reviev»s  through  the  use  of  qualified 
personnel  designated  by  the  PSRC  Chaimian 
and  (2)  procedural  approval  through  the  use 
of  Managers  designated  by  the 
Administrative  Control  Procedures.  As  part 
of  this  program,  the  Qualified  Reviewer  will 
be  required  to  consider,  document,  and 
implement  (if  necessary)  cross-discipline 
reviews  prior  to  approval.  The  program  will 
be  controlled  by  Administrative  Control 
Procedures  that  will  be  reviewed  by  the 
PSRC  and  approved  by  the  Vice  President 
Plant  Operations.  The  PSRC  will  continue  to 
review  new  procedures  and  procedure 
changes  for  which  an  Unreviewed  Saiiety 


Question  Determination  (i.e.,  10  CFR  50.59 
safety  evaluation)  is  required  to  be 
performed.  The  proposed  change  requires 
review  of  any  new  procedure  and  procedure 
change  by  a  qualified  individual  (other  than 
the  preparer)  who  is  knowledgeable  in  the 
functional  area  affected.  Therefore,  an 
independent  technical  review  conducted  by 
an  individual  whose  qualification  and 
knowledge  encompasses  the  areas  affected  by 
the  procedure  combined  with  the  added 
expertise  contributed  by  the  cross- 
disciplinary  review  will  establish  an 
equivalent  level  of  review  to  that  currently 
provided  by  the  PSRC  The  proposed  change 
does  not  affect  any  plant  hardware,  plant 
design.  limiting  safety  system  settings,  or 
plant  systems  and  therefore,  does  not  alter  or 
add  any  initiating  parameters  that  would 
cause  a  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  technical  specification 
change  will  implement  a  procedural  review 
and  approval  process  and  is  strictly 
administrative  in  nature.  The  Qualified 
Reviewer  Program  will  be  controlled  by 
Administrative  Control  Procedures.  These 
Administrative  Control  Procedures  will  be 
reviewed  by  the  PSRC  and  approved  by  the 
Vice  President  Plant  Operations.  The  PSRC 
will  continue  to  review  those  new 
procedures  and  procedure  changes  for  which 
an  Unreviewed  Safety  Question 
Determination  (i.e..  10  CFR  50.59  safety 
evaluation)  is  required  to  be  performed. 
Therefore,  the  proposed  administrative 
change  does  not  reduce  the  safiety  review 
function  performed  by  the  PSRC  The 
proposed  change  does  not  involve  physical 
changes  to  the  plant,  changes  to  setpoints,  or 
operating  parameters.  There  are  no  potential 
initiating  events  that  would  result  in  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  chaiige  does  not  involve 
a  significant  reduction  in  the  maigin  of 
safety. 

The  proposed  change  is  administrative  and 
is  limited  to  (1)  the  transfer  of  procedure 
review  responsibilities  to  designated 
Qualified  Reviewers  and  (2)  the  transfer  of 
procedure  approval  responsibilities  to 
designated  Managers.  The  PSRC  will 
continue  to  review  and  approve  those  new 
procedures  or  procedure  changes  for  which 
an  Unreviewed  Safety  Question 
Determination  (i.e.,  10  CFR  50.59  safety 
evaluation)  is  required  to  be  performed.  The 
change  does  not  alter  WCNOC's  commitment 
to  maintain  a  management  structure  that 
contributes  to  the  safe  operation  and 
maintenance  of  WCGS. 

No  position  qualifications  are  being 
reduced.  The  level  and  quality  of  PSRC 
review  are  maintained,  because  there  will  be 
no  change  in  the  collective  expertise  of  the 
PSRC  The  independent  review  of  those 
items  important  to  nuclear  safety  by  the 
PSRC  will  continue.  Sufficient  controls  are 
included  in  the  proposed  review 
methodology  to  insure  that  the  plant 


conditions  and  equipment  availability 
required  to  support  the  integrity  of  the 
analyses  and  hence  the  margin  to  safety  will 
continue  to  be  maintained.  It  is  therefore 
concluded  that  the  proposed  change  does  not 
involve  a  significant  reduction  in  3ie  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas  66621 

Attorney  for  licensee:  ]ay  Silberg,  Esq., 
Shaw.  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037 

NRC  Project  Director  Suzanne  C. 
Black 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
27, 1993 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Sp>ecification  Table  4.3-1, 
Note  5,  to  reflect  that  integral  bias 
curves,  rather  than  detector  plateau 
curves,  are  used  to  calibrate  the  nuclear 
instrumentation  system  (NIS)  source 
range  detectors.  The  power  range  and 
intermediate  range  nuclear 
instrumentation  channels  will  continue 
to  be  calibrated  using  detector  plateau 
curves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The'proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Plant  equipment  is  not  modified  by 
calibrating  the  NIS  source  range 
instrumentation  using  the  integral  bias  curve. 
Using  the  integral  bias  curve  is  a  more 
inclusive  calibration  than  the  plateau  curve 
and  provides  the  same  infonnation,  i.e.,  the 
high  voltage  operating  point  The  change 
does  not  affect  accident  initiators  or 
assumptions.  The  consequences  due  to 
accidents  previously  evaluated  are  not  being 
changed. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
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No  new  accidents  are  created  by  the 
changes  being  made.  No  new  equipment  is 
being  added.  No  new  modes  of  operation  or 
means  of  control  are  being  made.  The 
probability  of  a  malfunction  of  equipment 
important  to  safety  is  unchanged  since  the 
calibration  of  the  NIS  source  range 
instrumentation  using  the  integral  bias  curve, 
rather  than  the  plateau  curve,  provides  the 
same  information.  The  consequences  of 
malfunctions  of  equipment  important  to 
safety  are  not  changed.  No  new  malfunctions 
are  being  created.  No  new  controlling  modes 
or  equipment  operations  are  being  created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety 

Using  the  integral  bias  curve  Is  a  more 
inclusive  calibration  than  the  plateau  curve 
nd  provide;  he  same  information,  i.e.,  the 
1  igh  voltage  operating  point 

The  NRC  staff  has  reviewed  the 
1  :ensee's  analysis  and,  based  on  this 
I  view,  it  appears  that  the  three 
'  andards  of  10  CFR  50.92(c)  are 
>  tisfied.  Therefore,  the  NRC  staff 
7  roposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washbum  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Towbridge, 
2300  N  Street,  NW.,  Washington.  DC 
20037 

NRR  Project  Director:  Suzanne  C. 
Black 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Detennination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  Usts  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-366,  Edwin  L 
Hatch  Nuclear  Plant,  Unit  2,  Appling 
County,  Georgia 

Date  of  amendment  request:  October 
1, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  j)ermit 
an  increase  in  the  allowable  leak  rate  for 
the  main  steam  isolation  valves  (MSIVs) 
and  would  delete  the  Technical 
Specification  requirements  for  the  MSIV 
leakage  control  system. 

Date  of  publication  of  individual 
notice  in  Federal  Register  November  5, 
1993  (58  FR  59081) 

Expiration  date  of  individual  notice: 
December  6, 1993 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

Tennessee  Valley  Authority,  Docket  No. 
50-239. 50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant,  Units  1, 2,  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendment: 
August  27, 1993  (TS  335) 

Brief  description  of  amendment: 
Revise  the  Browns  Ferry  Technical 
Specifications  to  implement  the  latest 
revision  of  10  CFR  Part  20, 
incorporating  guidance  from  Regulatory 
Guide  8N10,  and  making  some  minor 
editorial  changes. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register  October 
29. 1993  (58  FR  58203) 

Expiration  date  of  individual  notice: 
November  29, 1993 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  Licenses 

During  the  period  since  pubUcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Detennination, 


and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepeired  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  pubhc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
ClifEi  Nuclear  Power  Plant,  Unit  Noa.  1 
and  2.  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
April  1. 1993.  as  supplemented  on  July 
22. 1993 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3/4.8.2,  "Onsite  Power 
Distribution  Systems  AC  Power 
Distribution  -  Operating,"  in  relation  to 
the  actions  to  be  taken  if  any  of  the  120 
volt  alternating  current  vital  busses  are 
not  operable.  The  allowed  outage  time 
of  8  hours  for  an  inoperable  vital  bus 
can  be  extended  to  24  hours  when  the 
vital  bus  is  being  powered  from  the 
inverter  backup  bus. 

Date  of  issuance:  October  29, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  183  and  160 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12, 1993  (58  FR  28052) 
and  renoticed  on  September  29, 1993 
(58  FR  50965) 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 
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Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Boston  Edison  Company.  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
May  20, 1993 

Brief  description  of  amendment:  This 
amendment  reduces  the  main  steam 
isolation  valve  low  turbine  inlet 
pressure  setpoint  from  greater  than  or 
equal  to  880  pounds  per  square  inch 
gage  (psig)  to  greater  than  or  equal  to 
810  psig,  and  reduces  the  minimum 
pressure  in  the  definition  of  RUN  mode 
from  880  psig  to  785  psig. 

Date  of  issuance:  November  3, 1993 

Effective  date:  November  3. 1993 

Amendment  No.:  150 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  7. 1993  (58  FR  36425) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  3. 
1993 

No  significant  hazards  consideration 
comments  received:  No  Coordinator 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
August  18, 1993 

Brief  description  of  amendment:  The 
amendment  changes  the  Haddam  Neck 
Technical  Specifications  (TS)  by 
incorporating  a  new  TS  Section  3/ 
4.8.3.1.2.  "ONSITE  POWER 
DISTRIBUTION."  The  new  TS  will 
incorporate  an  additional  limiting 
condition  of  operation  (LCO)  into  the  TS 
which  will  require  that  the  480  VAC 
motor  control  center  5  and  its  automatic 
bus  transfer  scheme  be  operable  during 
Modes  1,  2,  3,  and  4.  In  addition,  the 
LCO  currently  numbered  3.8.3.1  and  the 
surveillance  requirement  currently 
numbered  4.8.3.1  will  be  renumbered 
3.8.3.1.1  and  4.8.3.1.1,  respectively,  to 
support  the  incorporation  of  the 
additional  LCO. 

Date  of  issuance:  November  1. 1993 

Effective  date:  As  of  the  date  of 
issuanoB  to  be  implemented  within  30 
days. 

Amendment  No.:  169 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  September  15. 1993  (58  FTl 
48380) 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  1. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Duquesne  Light  Company,  et  al..  Docket 
No.  50-334,  Beaver  Valley  Power 
Station,  Unit  No.  1,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
November  2. 1992.  as  supplemented  in 
letters  dated  February  23. 1993.  June  28. 
1993,  July  9, 1993.  August  16. 1993  (two 
letters),  September  3, 1993,  September 
8, 1993.  and  October  8. 1993. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  (TSs)  3/4.9.14.  the  Bases 
Section  for  3/4.9.14,  and  TS  5.6.1  and 
5.6.3.  The  spent  fuel  pool  (SFP)  storage 
capacity  is  increased  to  1627  locations 
and  divided  into  three  regions  of 
specified  enrichment  and  bumup.  Table 
3.9-2  is  added  to  restrict  the  enrichment 
and  bumup  for  the  third  region  of  the 
modified  SFP.  The  Bases  sections  are 
revised  to  provide  a  description  of  the 
basis  for  the  changes.  The  Bases  section 
is  also  revised  to  clarify  the  boron 
concentration  uncertainty  for  the  SFP. 

Date  of  issuance:  November  1, 1993 

Effective  date:  To  be  implemented 
within  60  days  of  issuance. 

Amendment  No:  1 78 

Faciiity  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  4. 1993  (58  FR  7161) 
as  revised  September  8. 1993  (58  FR 
47303) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  1. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 

Entergy  Operations,  Inc.,  Docket  No. 
50-368.  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
May  7. 1993 

Brief  description  of  amendment:  The 
amendment  changed  the  Appendix  A 
Technical  Specifications  (TSs)  by 
revising  the  limiting  conditions  for 


operation,  action  requirements,  and 
surveillance  requirements  of  TS  3/4.5  1 
to  reflect  changes  in  the  operation  of  the 
safety  injection  tanks. 

Date  of  issuance:  November  8. 1993 

Effective  date:  November  8. 1993 

Amendment  No.:  152 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34075) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  8. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellvil'le.  Arkansas 
72801 

Entergy  Operations.  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station.  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  August  5. 
1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  change  the  frequency 
from  once  per  31  days  to  once  per  92 
days  for  the  Control  Element  Assembly 
freedom  of  movement  test. 

Date  o/ issuance.- November  1. 1993 

Effective  date:  November  1. 1993 

Amendment  No.:  87 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15. 1993  (58  FR 
48383) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  1. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans.  Louisiana  70122. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  May  6, 
1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  increasing  the  voltage 
during  load  rejection  tests  on  the 
emergency  diesel  generators  (EDGs). 

Date  of  issuance:  November  2. 1993 

Effective  date:  November  2, 1993 

Amendment  No.:  88 
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Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23.  199S  (58  FR  34078) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  2, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
May  20. 1993 

Brief  description  of  amendments: 
These  amendments  change  the 
surveillance  interval  specified  for 
performing  an  air  or  smoke  flow  test 
through  the  Containment  Spray  headers 
from  5  years  to  10  years. 

Date  of  issuance:  November  8. 1993 

Effective  date:  November  8, 1993 

Amendment  Nos.:  124  and  62 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9,  1993  (58  FR  32382) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  8, 
1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  34954-9003 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250.  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendment: 
April  23. 1993 

Brief  description  of  amendment: 
These  amendments  implement  a 
Relaxed  Axial  Offset  Control 
methodology  for  axial  flux  difference 
control  and  relocate  cycle-specific 
parameter  limits  from  the  Technical 
Specifications  to  a  Core  Operating 
Limits  Report. 
Date  of  issuance:  November  12. 1993 
Effective  date:  November  12. 1993 
Amendment  Nos.:  156  and  150 
Facility  Operating  License  No.  DPR- 
31:  Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  26.  1993  (58  FR  30195) 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1993 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park.  Miami, 
Florida  33199. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  SO- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeVVitt  County,  Illinois 

Date  of  application  for  amendment: 
December  15. 1992 

Brief  description  of  amendment:  The 
amendment  increases  the  allowed 
outage  time  for  differential  temperature 
instruments  associated  with  the 
containment  and  reactor  vessel  isolation 
control  system  (CRVICS)  as  described  in 
CPS  Technical  Specification  Table 
3.3.2-1,  CRVICS  INSTRUMENTATION. 

Date  of  issuance:  November  5, 1993 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  85 

Facility  Operating  License  No.. NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  3,  1993  (58  FR  6999) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  5, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton,  Illinois  61727. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
May  21. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Table  2.2.1-1, 
"Reactor  Protection  System 
Instrumentation  Setpoints,"  to  increase 
the  setpoints  for  the  Average  Power 
Range  Monitor  (APRM)  Flow-Biased 
Simulated  Thermal  Power  -  Upscale 
scram.  The  amendment  also  revises  TS 
3/4.2.2,  "Average  Power  Range  Monitor 
Setpoints;"  TS  Table  3.3.6-1.  "Control 
Rod  Block  Instrumentation;"  TS  Table 
3.3.6-2.  "Control  Rod  Block 
Instrumentation  Setpoints;"  TS  Table 
4.3.6-1.  "Control  Rod  Block 
Instrumentation  Surveillance 
Requirements;"  and  TS  6.9.1.9,  "Core 
Operating  Limits  Report,"  to  delete 


references  to  APRM  rod  block 
instrumentation.  These  TS  changes  are 
required  to  facilitate  operation  in  the 
Extended  Load  Line  Limit  region.  The 
amendment  also  makes  a  minor 
editorial  correction  in  parameter  3. a  of 
TS  Table  3.3.6-2  and  revises  TS  Bases  3/ 
4.2.2,  "APRM  Setpoints,"  to  reflect  the 
deletion  of  references  to  the  APRM  rod 
block  instrumentation. 

Date  of  issuance:  November  9. 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  51 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34080) 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  9. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
March  22, 1993.  as  supplemented  July 
14.  1993,  and  September  14,  1993. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Section  6.9.1.9,  "Core 
Operating  Limits  Report,"  to  incorporate 
the  SAFER/GESTR-LOCA  methodology 
for  accident  analyses.  The  amendment 
also  revises  TS  Bases  Section  3/4.2  to 
reflect  the  addition  of  the  SAFER/ 
GESTR-LOCA  methodology  and  to  more 
clearly  describe  certain  actions  taken  to 
avoid  operation  in  excess  of  thermal 
limits. 

Datq  of  issuance:  Novemher  10.  1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  52 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Roister  April  28. 1993  (58  FR  25858) 

'The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  10. 
1993.  The  supplemental  submittals 
provided  additional  information  to 
support  the  licensee's  appHcation  and 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 
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No  signiticant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

North  Atlantic  Energy  Service 
Corporation.  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  application  for  amendment: 
June  18.  1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  Appendix  A 
Technical  Specifications  (TS)  relating  to 
the  condensate  storage  tank  (CST).  The 
amendment  modifies  the  Seabrook 
Station  TS  to  reduce  the  frequency  of 
sur\'eillances  that  are  required  to  verify 
the  integrity  of  the  CST  enclosure. 
Specifically,  surveillance  requirement 
TS  4.7.1.3  is  changed  to  require 
verification  of  CST  enclosure  integrity  at 
least  every  18  months  vice  every  12 
hours. 

Dote  of  issuance:  November  10. 1993 

Effective  date:  As  of  the  date  of 
i.ssuance  to  be  implemented  within  60 
days. 

Amendment  No.:  26 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18,  1993  (58  FR  43928) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  10, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Exeter  Public  Library.  47  Front 
Street,  Exeter,  New  Hampshire  03833. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Dote  of  application  for  amendment: 
July  27,  1993 

Brief  description  of  amendment:  The 
amendment  rewords  the  description  of 
the  May  10, 1985.  Appendix  J 
exemptions  described  in  Millstone  Unit 
1  Operating  License  Section  2.0(2), 
deleting  the  reference  to  low  pressure 
tests  of  the  containment  access  air  locks. 
The  amendment  also:  (1)  Replaces 
Technical  Specification  Section 
4.7.A.3.d(2)  with  wording  consistent 
with  paragraph  III.D.2(b)  of  10  CFR  part 
50.  Appendix  J.  and  (2)  revises  the 
Technical  Specification  Bases  Section 
4. 7. A  to  state  that  personnel  air  lock 
door  seal  testing  is  performed  in 
accordance  with  10  CFR  part  50. 
Appendix  J  requirements. 


Date  of  issuance:  November  1.  1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  67 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications  and  Facility  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register  September  1. 1993  (58  FR 
46239) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  1 , 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich, 
Connecticut  06360. 

Northeast  Nuclear  Energy  Company. 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
September  1, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  surveillance 
requirements  for  local  leak  rate  testing 
which  are  included  in  Technical 
Specification  Section  4. 7. A.  to  remove 
the  5%  Ud  limit.  Removing  the  limit 
will  allow  Millstone  Unit  1  to  address 
individual  penetration  leakage  while 
maintaining  the  overall  leakage  rate  for 
Type  B  and  C  tests  below  the  Appendix 
J  acceptance  criterion  of  0.60  L,.  In 
addition,  the  amendment:  (1)  Makes 
editorial  changes  and  deletes  the 
exclusion  of  main  steam  isolation  valves 
from  Section  4.7.A.3.e.(l),  and  (2) 
revises  the  applicable  Bases  section. 

Date  of  issuance:  November  10, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  68 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29. 1993  (58  FR 
50968) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  10, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 


Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  October 
9, 1992 

Brief  description  of  amendment  The 
amendment  changed  Technical 
Specification  2.10.4.  to  establish  a  limit 
for  cold-leg  temperature  to  maintain 
departure  from  nucleate  boiling  ratio 
margin  during  power  operation  above 
15  percent  of  rated  power  and  to  make 
an  administrative  change.  The  other 
changes  requested  in  your  October  9, 
1992,  application  were  granted  in 

Amendment  No.  154,  dated  August 
10.  1993. 

Date  of  issuance:  October  29,  1993 

Effective  date:  October  29,  1993 

Amendment  No.:  156 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25, 1992  (57  FR 
55584) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit 
Nos.  2  and  3,  York  County. 
Pennsylvania 

Date  of  application  for  amendments: 
February  25.  1993.  as  supplemented  by 
letter  dated  September  1,  1993 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to  make  the  Effluent 
Report  an  annual  submittal  in 
accordance  with  the  revision  to  10  CFR 
50.36a  that  was  published  on  August  31, 
1992. 

Date  of  issuance:  November  1, 1993 

Effective  date:  November  1, 
1993Amendments  Nos.:  180  and  185 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29,  1993  (58  FR 
50973) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  1 , 
1993. 
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No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Librarv  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request:  May  10, 
1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  change  the  fi^quency 
of  reporting  of  radioactive  effluents  from 
a  semiannual  basis  to  an  annual  basis 
pursuant  to  10  CFR  50.36a. 
Date  of  issuance:  October  29. 1993 
Effective  date:  October  29, 1993 
Amendment  Nos.:  102  and  95 
Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7.  1993  (58  FR  36447) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request:  August 

28, 1992 
Brief  description  of  amendments:  The 

amendments  make  several 

administrative  changes  to  section  6.0  of 

the  Technical  Specifications. 
Date  of  issuance:  November  4, 1993 
Effective  date:  November  4, 1993 
Amendment  Nos.:  103  and  96 
Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  30, 1992  (57  FR 
45089) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  4, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hoxiston-Love  Memorial 


Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
March  19, 1993,  as  supplemented  on 
September  2, 1993  (TS  332) 

Brief-description  of  amendments: 
Amendment  will  change  technical 
specifications  to  extend  the  surveillance 
frequency  for  emergency  diesel 
generator  maintenance  inspections  from 
once  per  12  months  to  once  per  24 
months. 

Date  of  issuance:  October  25, 1993 

Effective  date:  October  25, 1993 

Amendment  Nos.:  200  -  Unit  1,  218  - 
Unit  2,  and  173  -  Unit  3 

Facility  Operating  License  Nos.  DPR- 
33.  nPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Jime  23, 1993  (58  FR  34095) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  25, 
1993. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant, 
Unit  2.  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
September  15, 1993,  as  supplemented 
by  letter  dated  October  26. 1993  (TS 
343T). 

Brief  description  of  amendments:  The 
amendment  adds  a  footnote  to  Table 
3.2.B,  "Instrumentation  that  Initiates  or 
Controls  the  Core  and  Containment 
Cooling  Systems",  of  the  Browns  Ferry 
Nuclear  Plant,  Unit  2,  Technical 
Specifications  to  facilitate  modification 
of  the  reactor  vessel  water  level 
instrumentation  system.  The  purpose  of 
the  modification  is  to  eliminate  level 
indication  errors  caused  by  dissolved, 
noncondensible  gases  in  the 
instrumentation  reference  legs  coming 
out  of  solution  during  plant 
depressurizations.  Such  level  indication 
errors  were  the  subject  of  NRC  Bulletin 
93-03,  "Resolution  of  Issues  Related  to 
Reactor  Vessel  Water  Level 
Instrumentation  in  BWRs". 

Date  of  issuance:  November  12, 1993 

Effective  date:  November  12, 1993 

Amendment  No.:  219 

Facility  Operating  License  No.  DPR- 
52:  Amendment  revises  the  technical 
specifications. 


Date  of  initial  notice  in  Federal 
Register  September  30, 1993  (58  FR 
51120).  The  October  26, 1993  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens.  Alabama  35611 

Tennessee  Valley  Authority,  Docket  No. 
50-328,  Sequoyah  Nuclear  Plant,  Unit  2, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
September  8, 1993  (TS  93-12) 

Brief  description  of  amendment:  The 
amendment  adds  Operating  License 
Condition  2.C.(17)  to  provide  limited 
extension  of  the  surveillance  test 
intervals  for  certain  specified 
instrumentation  on  Unit  2  to  coincide 
with  the  completion  of  the  Cycle  6 
refueling  outage.  The  surveillance 
intervals  that  are  affected  will  not 
exceed  25  months. 

Date  of  issuance:  November  9,  1993 

Effective  date:  November  9, 1993 

Amendment  No.:  162 

Facility  Operating  License  No.  DPR- 
79:  Amendment  revises  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29, 1993  (58  FR 
50976) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  9, 
1993. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County.  Texas 

Date  of  amendment  requests:  April 
30, 1993,  as  supplemented  by  letter 
dated  July  30, 1993. 

Brief  description  of  amendment:  The 
amendments  change  the  Technical 
Specifications  by  removing  references  to 
the  source  range  boron  dilution  flux 
doubling  instrumention  and  its 
associated  action  statement, 
surveillance,  and  implementation 
footnotes. 

Date  of  issuance:  November  3, 1993 
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Effective  date:  November  3. 1993.  to 
be  implemented  within  15  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  20;  Unit  2  - 
Amendment  No.  6 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18. 1993  (58  FR 
43933).  The  July  30, 1993.  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evalution  dated  November  3, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  701  South  Cooper, 
P.  O.  Box  19497,  Arlington,  Texas 
76019. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant.  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
June  4. 1993  as  clarified  on  October  19 
1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  Tables  2.2-1  and  4.3-1  and 
associated  Bases  3/4.2.2  and  3/4.2.3  by 
changing  the  axial  flux  difference  (AFD) 
penahy  function  f,  (delta  - 1)  defined  in 
Note  1  of  Table  2.2-1  for  the 
Overtemperatiire  Delta-T  reactor  trip. 

Date  of  issuance:  November  8. 1993 

Effective  date:  November  8. 1993 

Amendment  No.:  84 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1, 1993  (58  FR 
46240)The  clarifying  information  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  8. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street.  Fuhon. 
Missouri  ,65251. 


Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
June  22. 1993 

Brief  description  of  amendment:  The 
amendment  changes  the  Kewaunee 
Nuclear  Power  Plant  (KNPP)  Technical 
Specifications  (TS)  Section  1.0  to  define 
frequency  notations  for  surveillance 
requirements.  Sections  3.2  and  3.3  have 
been  revised  to  incorporate  formatting 
changes  and  to  correct  minor 
typographical  errors  as  part  of 
converting  the  TS  document  to  the 
WordPerfect  software.  In  Section  3.10, 
"every  shift"  has  been  changed  to  "at 
least  once  per  8  hours"  as  applicable. 
Section  4.2  has  been  changed  to  revise 
an  incorrect  reference,  and  Section  8  has 
been  revised  to  remove  audit 
fi^quencies.  define  "vital  areas."  and 
extend  the  reporting  period  for  the 
Radioactive  Effluent  Release  Report 
fi^om  semiannual  to  annual. 
Date  of  issuance:  Novemlser  5, 1993 
Effective  date:  November  5, 1993 
Amendment  No.:  103 
Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  4, 1993  (58  FR  41520) 
The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  5. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive,  Green  Bay.  Wisconsin  54301. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Vai^a, 

Director,  Division  of  Reactor  Projects  -  I/n. 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  93-28750  Filed  11-23-93;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Notice  of  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW,  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 


been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
pubhshed  on  October  21.  1993  (58  FR 
54382).  Those  meetings  that  are  firmly 
scheduled  have  had.  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  and 
ACNW  full  Committee  meetings 
designated  by  an  asterisk  (•)  will  be 
closed  in  whole  or  in  part  to  the  public 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACN^V  full  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  pubhshed  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  December  1993  ACRS  and 
ACNW  full  Committee  meetings  can  be 
obtained  by  contacting  the  Office  of  the 
Executive  EHrector  of  the  Committees 
(telephone:  301/492-4600  (recording)  or 
301/492-7288.  Attn:  Barbara  Jo  White) 
between  7:30  a.m.  and  4:15  p.m.,  (EST). 

ACRS  Subcommittee  Meetings 

ABB-CE  Standard  Plant  Designs, 
December  8. 1993,  Bethesda,  MD.  The 
Subcommittee  will  begin  its  review  of  the 
Standard  Safety  Analysis  Report  for  the 
ABB-CE  System  80+  design. 

Planning  and  Procedures,  December  8, 
1993,  Bethesda.  MD  (4  p.m.-6  p.m.).  The 
Subcommittee  will  discuss  proposed  ACRS 
activities  and  related  matters.  A  portion  of 
this  meeting  may  be  closed  pursuant  to  5 
U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters  that 
relate  solely  to  internal  personnel  rules  and 
practices  of  ACRS  and  matters  the  release  of 
which  would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Advanced  Boiling  Water  Reactors, 
December  15, 1993,  Bethesda,  MD.  The 
Subcommittee  will  continue  its  review  of  the 
NRC  staffs  Final  Safety  Evaluation  Report  for 
the  GE  ABWR  design  and  related  matters. 

Materials  and  Metallurgy,  December  16, 
1993,  Bethesda,  MD.  The  Subcommittee  will 
discuss  with  representatives  of  the  NRC  staff 
and  NUMARC,  the  steam  generator  operating 
experiences  and  relating  rulemaking 
activities. 

Thermal  Hydraulic  Phenomena,  January  4 
and  5. 1994,  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review  of  the 
NRC  RELAP5/M0D  3  code.  The  focus  of  the 
discussion  will  be  on  the  use  of  the  code  in 
support  of  the  AP600  passive  plant  design 
certification  review. 

Planning  and  Procedures,  January  5. 1994, 
Bethesda,  MD  (2  p.m.-4:30  p.m.).  The 
Subcommittee  will  discuss  proposed  ACRS 
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activities  and  related  matters.  Also,  it  will 
discuss  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS.  A 
portion  of  this  meeting  may  be  closed 
pursuant  to  5  U.S.C  552b(c)(2)  and  (6)  to 
discuss  organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel  rules 
-    and  practices  of  ACRS  and  matters  the 
release  of  which  would  represent  a  clearly 
unwarranted  invasion  of  jiersonal  privacy. 

Advanced  Boihng  Water  Reactors.  January 
25-26, 1994.  Bethesda.  MD.  The 
Subcommittee  will  review  any  residual 
issues  associated  with  the  ABWR  dc&ign  and 
prepare  a  proposed  ACRS  report  on  ABWR 
issues  for  consideration  by  the  full 
Committee. 

ACRS  Full  Committee  Meetings 

4Mth  ACRS  Meeting.  December  9-11, 
1993,  Bethesda,  MD.  During  this  m»!eling,  the 
Committee  plans  to  consider  the  following: 

A.  Proposed  Supplement  to  Generic  Letter 
86-10  on  Fire  Endurance  Testing— Revie^M 
ai>d  comment  on  the  proposed  s'jpplemeni  to 
Generic  Letter  86-10  on  Fire  Endurance 
Testing,  and  the  technical  differences 

.  between  NL'MARC  and  the  NRC  Staff  on  the 
NUMARC  test  program  related  to  the  therroo- 
tag  fire  barrier.  Representatives  of  the  NRC 
staff  and  industry  will  participate. 

B.  EPRI  Passive  LWH  Requirements 
Document— Discuss  proposed  ACRS  report 
on  the  EPRI  Passive  LWR  Requirements 
document.  Representatives  of  the  NRC  staff 
will  participate,  as  app.'opriate. 

C.  ABWR  Certifted  Design  Material— 
Review  and  comment  on  the  Certified  Design 
Material  for  the  ABWR  in  the  areas  of  piping 
design,  human  factors,  and  radiation 
protection.  Representatives  of  the  NRC  staff 
gnd  General  Electric  Nuclear  Energy  (GE) 
will  participate. 

D.  ABWR  and  SBWR  Water-Uvel 
Instrumentation — Review  and  comment  on 
the  NRC  stafTs  recommendation  that 
diversity  of  reactor  pressure  ves-isel  water- 
level  measurement  be  required  for  the  ABWR 
and  SBWR.  Representatives  of  the  NRC  staff 
and  industry  will  participate. 

E.  Insights  Gained  from  the  NRC  Staff 
Reassessment  of  the  Fire  Protection 
Program — Hear  a  briefing  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  on  the  lessons  learned  from  the  staffs 
recent  reassessment  of  the  fire  protection 
program.  Representatives  of  the  industry  will 
pdrlicipale,  as  appropriate. 

•F.  Report  on  die  Extended  Station 
Blackout  Event  at  Narora  Atomic  Power 
Station  (India)— Hear  a  briefing  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  on  the  lessons  learned  from  the  severe 
turbine  building  fire  that  resulted  in  an 
extended  station  blackout  on  March  31, 1993, 
at  the  Narora  Atomic  Power  Station  (India). 
A  portion  of  this  session  may  be  closed 
pursuant  to  5  U.S.C.  552  b(cM4)  to  discuss 
information  provided  in  confidence  by  a 
foreign  source. 

G.  Status  of  Individual  Ploitt  Examination 
(IPE)  Program— Hear  a  briefing  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  on  the  status  of  the  IPE  program,  the 
methodologies  used  by  the  licensees  in 
performing  IPEs  and  the  insights  gained  from 


these  studies,  and  the  use  of  the  IPE/IPEEE 
programs  to  resolve  generic  issues. 

H.  First-of-o-Kind  Engineering — Hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  DOE  and  EPRI  on  a 
program  at  Advanced  Rnactors  Corporation 
in  the  area  of  first-of-akind  engineering. 

1.  Resolution  of  ACRS  Comments  and 
Recommendations — DiscuKS  responses  from 
the  NRC  Executive  Director  for  Operations  to 
recent  ACRS  comments  and 
recommendations. 

•J.  Report  of  the  Planning  and  Procedures 
Subcommittee — Hear  a  report  of  the  Planning 
and  Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  business.  A 
portion  of  this  session  may  be  closed 
pursuant  to  5  U.S.C  552b(c)  (2)  and  (6)  to 
discuss  personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

K.  ACRS  Subcommittee  Activities — Hear 
reports  and  hold  discussions  regarding  the 
status  of  ACRS  subcommittee  activities, 
including  reports  from  the  Subcommittees  on 
Advi^nced  Boiling  Water  Reactors  and  ABB- 
CE  Standard  Plant  Designs. 

L  Future  Activities— iJiscuss  topics 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

*M.  Ejection  of  Officers— Elect  new  officers 
(Chairman,  Vice-Chairman,  and  Member-at- 
Large  to  the  Planning  and  Procedures 
Subcommittee)  for  calendar  year  1994.  A 
portion  of  this  session  may  be  closed 
pursuant  to  5  U.S.C  552b(c)(6)  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted  invasion  of 
personal  privacy. 

N.  Miscellaneous — Discuss  miscellaneous 
matters  related  to  the  conduct  of  the 
Committee  activities  and  complete 
discussion  of  matters  and  specific  Issues  that 
were  not  completed  during  previous 
meetings,  as  time  and  availability  of 
information  permit. 

405th  ACRS  Meeting.  January  6-«,  1994, 
7920  Norfolk  Avenue,  Bethesda,  MD,  Room 
P-110.  Agenda  to  be  announced. 

406th  ACRS  Meeting.  February  10-12, 
1994,  7920  Norfolk  Avenue,  Bethesda,  MD, 
Room  P-l  10.  Agenda  to  be  announced. 

ACNW  Full  Comminee  Meetings 

59th  ACNW  Meeting.  December  13, 1993, 
Las  Vegas,  NV.  During  this  meeting  the 
Committee  plans  to  consider  the  following: 

A.  Activities  at  the  Proposed  Yucca 
Mountain  High-Level  Waste  Repository — 
Hear  a  briefing  by  and  hold  discussions  with 
representatives  of  DOE  management  on 
current  activities  at  the  proposed  HLW 
repository  at  Yucca  Mountain. 
Representatives  of  the  NRC  staff  will 
paiiicipate,  as  appropriate. 

B.  Yucca  Mountain  Project— Technical 
Issues— Hear  a  briefing  by  and  hold 
discussions  with  DOE  &  M&O  representatives 
on  selected  technical  areas,  i.e..  surfece-based 
testing,  BSF  status  and  design,  and  the  status 
of  resolution  of  selected  issues. 

C  Yucca  Mountain  Project — Interested 
Party  Comments — Hear  comments  from  and 
hold  discussions  with  state,  county,  and  local 


government  officials.  Representatives  from 
Indian  tribes  and  others  interested  In  the 
proposed  HLW  repository  may  also  present 
comments. 

D.  Future  Activities — Discuss  topics 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

•E.  Election  of  Officers— EXecA  Chairman 
and  Vice-Chairman  for  calendar  year  1994.  A 
portion  of  this  session  may  be  closed 
pursuant  to  5  U.S.C.  552b(c)(6)  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted  invasion  of 
personal  privacy. 

F.  Miscellaneous — Discuss  miscellaneous 
matters  related  to  the  conduct  of  Committee 
activities  and  organizational  activities  and 
complete  discussion  of  matters  and  specific 
issues  that  were  not  completed  during 
previous  meetings,  as  time  and  availability  of 
information  permit. 

60th  ACNW  Meeting,  January  19-20, 1994, 
Bethesda,  MD.  Agenda  to  be  announced. 

6Jit  ACNW  Meeting.  February  23-24, 
1994.  Bethesda,  MD.  Agenda  to  be 
announced. 

ACNW  Working  Group  Meeting 

Unsaturated  Zone  Working  Croup. 
December  14,  1993,  Las  Vegas,  NV.  The 
Working  Group  will  examine  the  relationship 
between  precipitation,  recharge,  and  flux 
through  the  unsaturated  zone  at  the  proposed 
Yucca  Mountain  site,  and  the  adequacy  of 
ongoing  field  studies  to  ascertain  these 
relationships.  Emphasis  will  be  placed  on  the 
modeling  of  flow  in  the  unsaturated  zone, 
alternative  conceptual  models  of  fracture 
versus  matrix  flow,  and  conditions  under 
which  fracture  flow  can  be  shown  to 
predominate  The  Working  Group  will  also 
focus  on  the  recharge  term  in  hydroget^logic 
models,  alternative  conceptual  models  for 
how  and  where  regional  recharge  occurs,  and 
the  effect  of  assumptions  about  recharge  on 
model  results. 

Dated:  November  18, 1993. 
|ohn  C.  Hoyle, 

Advisory  Committee  Management  Officer 
(FR  Doc.  93-28875  Filed  11-23-93;  8:45  am) 
BIUJNG  CODE  7S9fr-01-M 


(Docket  No.  50-529) 

Arizona  Public  Service  Co^  Palo  Verde 
Nuclear  Generating  Station,  Unit  2; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Licenae,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing; 
Correction 

In  notice  document  93-28122 
beginning  on  page  60223.  in  the  issue  of 
Monday,  November  15. 1993,  make  the 
following  correction: 

In  the  third  full  paragraph,  in  the  first 
column,  on  page  60225,  in  line  1,  the 
statement  "By  November  30, 1993" 
should  be  corrected  to  read  "By 
December  15, 1993." 
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Dated  at  Rockville.  Maryland,  this  17th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  E.  Holian, 

Project  Manager,  Project  Directorate,  Division 
of  Reactor  ProjecU  m/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-28879  Filed  11-23-93;  8:45  amj 
BiUmO  COM  7M0-01-M 


[L>c«nM  SNM-661;  Docket  70-622] 

Finding  of  No  Significant  Impact  and 
Opportunity  For  a  Hearing  Renewal  of 
Special  Nuclear  Materials;  Department 
of  Army  U.S.  Army  Armament 
Research,  Development  and 
Engineering  Center,  Picatinney 
Arsenal.  Dover,  NJ 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the  renewal 
of  Special  Nuclear  Materials  License 
SNM-561  for  the  continued  operation  of 
the  Department  of  Anny,  U.S.  Army 
Annament  Research,  Development  and 
Engineering  Center  (ARDEC),  Picatinney 
Arsenal,  in  Dover,  New  Jersey  for  a 
period  of  5  years. 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  the  renewal  of 
SNM-561  for  a  period  of  5  years  for  the 
receipt,  possession,  storage,  use,  and 
transfer  of  sealed  sources  of  plutonium- 
238,  plutonium-239,  and  neptunium- 
237,  and  for  the  possession  only  of 
material  test  reactor-type  fMTR) 
uranium  fuel  elements.  The  sealed 
sources  may  be  used  as  calibration  or 
check  sources  in  research  programs  or 
as  a  tool  in  the  study  of  other  materials. 

The  MTR  fuel  elements  are 
aluminum-clad,  uranium  aluminum 
alloy  which  is  enriched  to  93.27  percent 
in  the  ^s\J  isotope.  The  elements  are  for 
use  with  the  Californium  Flux 
Multiplication  System  (CFX)  which  is  a 
subcritical  assembly.  The  CFX  serves  as 
a  multiplying  medium  to  enhance  the 
emission  of  a  neutron  flux  for  the 
purpose  of  conducting  neutron 
radiojgraphy  of  activation  analysis.  The 
CFX  is  not  currently  authorized  for  use, 
however,  should  ARDEC  decide  to 
proceed  with  the  process  for  which  the 
MTR  fiiel  elements  were  obtained,  a 
request  to  amend  the  license  authorizing 
usage  of  the  CFX  will  be  submitted  for 
NRC  approval. 

The  Need  for  the  Proposed  Action 

Activities  under  this  license  serve  a 
variety  of  research  and  development 
needs  for  the  military.  Research  and 
development  activities  associated  with 


the  license  are  primarily  in  the  areas  of 
weapons,  weapon  systems,  and 
munitions. 

Environmental  Impacts  of  the  Proposed 
Action 

The  radioactive  material  authorized 
by  this  license  is  in  a  non-dispersible 
form  and,  therefore,  no  liquid  or  gaseous 
effluents  are  produced.  No  solid  waste 
is  generated  by  the  use  of  the  sealed 
sources  or  the  storage  of  the  fuel 
elements.  There  is  no  radiological 
impact  to  offsite  or  onsite  populations 
due  to  either  the  storage  or  use  of 
licensed  material. 

Conclusion 

Based  on  the  information  presented 
above,  the  environmental  impacts 
associated  with  the  proposed  license 
renewal  will  be  insignificant.  No 
gaseous  or  liquid  effluents  will  be 
released  to  the  environment.  The 
radiological  impact  from  the  storage  and 
use  of  licensed  materials  is 
insignificant. 

Alternatives  to  the  Proposed  Action 

The  only  feasible  alternative  to  the 
proposed  action  of  license  renewal  is 
the  denial  of  the  Ucense  renewal. 
Denying  renewal  of  the  license  would 
cause  ARDEC  to  cease  operations 
authorized  by  License  SNM-561.  while 
activities  authorized  by  other  NRC 
licenses  issued  to  the  Army  at  this 
facility  would  continue.  Not  renewing 
the  license  would  only  be  considered  if 
there  were  issues  of  public  health  and 
safety  that  could  not  be  resolved  to  the 
satisfaction  of  the  NRC  staff. 

Agencies  and  Persons  Consulted 

Staff  utilized  the  application  dated 
August  28, 1993  in  completing  the 
environmental  review. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  renewal  of  Special  Nuclear  Material 
License  SNM-561.  On  the  basis  of  the 
assessment,  the  Commission  has 
concluded  that  environmental  impacts 
that  would  be  created  by  the  proposed 
licensing  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gehnan  Building,  2120  L  Street 
NW.,  Washington,  DC 


Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  renewal 
may  file  a  request  for  a  hearing.  Any 
request  for  hearing  must  be  filed  with 
the  Office  of  die  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  be  served  on  the  NRC  staff 
(Executive  Director  for  Operations.  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852);  on  the 
licensee  (Department  of  the  Army.  U.S. 
Army  Armament  Research. 
Development,  and  Engineering  Center. 
Picatinney  Arsenal,  Dover,  New  Jersey. 
07806-5000):  and  must  comply  with  the 
requirements  for  requesting  a  hearing 
set  forth  in  the  Commission's  regulation. 
10  CFR  part  2,  subpart  L,  "hiformal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 

These  requirements,  which  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
lyoceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954.  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 

Roliert  C  Pierson, 

Chief,  Licensing  Branch,  Division  of  Fuel 

Cycle  Safety  and  Safeguards,  FCSS. 

[FR  Doc.  93-28878  Filed  11-23-93;  8:45  amJ 
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General  Public  Utllltiea  Nuclear  Corp. 
(Three  Mile  Island  Nuclear  Station  Unit 
2);  Exemption 

I 

GPU  Nuclear  Corporation  (the 
licensee),  is  the  holder  of  Facility 
Operating  (Po.ssession  Only)  License  No. 
DPR-73  which  authorizes  possession 
and  maintenance  of  the  Three  Mile 
Island  Nuclear  Station.  Unit  2  (TMl-2  or 
the  plant).  The  license  provides,  among 
other  things,  that  the  plant  is  subject  to 
all  rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  plant  is  a  permanently  shut  down 
light  water  reactor,  currently  in  the 
process  of  being  placed  in  Post- 
Defuelir.g  Monitored  Storage  (PDMS). 
and  is  located  at  the  licensee  site  in 
Dauphin  County,  Pennsylvania. 

II 

TTvlI-2  permanently  ceased  power 
operations  in  March  1979.  fuel  has  been 
removed  from  the  reactor  and  from  the 
site,  and  detailed  plans  to  place  the 
facility  in  Post-Defueling  Monitored 
Storage  have  been  developed.  By 
Amendment  No.  45,  dated  September 
14. 1993,  License  No.  DPR-73  was 
modified  to  a  possession  only  status. 
This  license  allows  the  licensee  to 
possess,  but  not  operate  the  facility.  In 
order  to  reflect  the  permanently 
shutdown  and  defueled  status  of  the 
plant,  the  NRC,  on  its  own  initiative,  is 
granting  an  exemption  from  the 
requirements  of  10  CFR  50.120.  This 
rule  states  the  following: 

*   •   *  each  nuclear  power  plant  licensee,  by 
November  22, 1993,  shall  esUblish, 
implement,  and  maintain  a  training  program 
derived  from  a  systems  approach  to  training 
as  defined  in  10  CFR  55.4. 

This  exemption  will  relieve  the 
licensee  from  training  program 
requirements  of  10  CFR  50.120. 
However,  it  does  not  relieve  the  hcensee 
from  previous  requirements  or 
commitments  to  train  and  qualify 
faciUty  personnel. 

Ill 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a).  are: 
(1)  Authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances. 

SecUon  50.12{a){2)(ii)  of  10  CFR  part 
50  provides  that  special  circumstances 
exist  when  application  of  the 
regulations  in  the  particular 
circumstances  would  not  serve  the 


underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule, 

Tne  purpose  of  10  CFR  50.120  is  to 
ensure  that  civilian  nuclear  power  plant 
operating  personnel  are  trained  and 
qualified  to  safely  operate  and  maintain 
the  facility  commensurate  with  the 
safety  status  of  the  facihty. 

The  licensee  in  its  letter  dated  July  29. 
1993.  addressed  the  special 
circumstances  related  to  the  NRC 
requiring  the  TMl-2  training  programs 
to  comply  with  10  CFR  50.120.  The 
reactor  has  been  defueled  and  the  fuel 
removed  fttim  the  site.  The  reactor 
vessel  internals  have  been  removed  and 
shipped  offsite.  The  reactor  cannot  be 
returned  to  operation. 

The  licensee  has  stated  that  the 
training  requirements  necessary  to 
assure  adequate  protection  of  the  public 
health  and  safety  in  a  permanently 
shutdown  and  defueled  facility  are 
significantly  less  than  the  training 
requirements  necessary  to  assure  the 
public  health  and  safety  at  an  operating 
facility.  The  current  TMI-2  training 
programs  for  the  personnel  categories 
required  by  10  CFR  50.120  are  as 
follows: 

Non-Licensed  Operators 

The  auxiliary  operators  currently 
assigned  to  TMI-2  were  previously 
qualified  to  work  in  TMI-2.  On  entering 
PDMS,  these  individuals  will  become 
TMI-1  auxiliary  operators  and  will  be 
expected  to  complete  the  accredited 
non-licensed  operator  training  and 
qualification  program.  In  preparation  for 
PDMS,  TMI-1  auxiliary  operators  have 
begun  classroom  training  and  plant 
walkthroughs  on  selected  TMI-2 
systems.  Prior  to  entry  into  PDMS.  the 
TMI-1  auxiliary  operators  will  have 
completed  qualification  on  those 
systems. 

Shift  Supervisor 

There  are  no  Shift  Supervisors  at 
TMI-2.  This  category  of  personnel  is  not 
applicable  to  the  current  or  future 
conditions  at  TMI-2. 

Shift  Technical  Advisor  (STA) 

There  are  no  Shift  Technical  Advisors 
at  TMI-2.  This  category  of  personnel  is 
not  applicable  to  the  current  or  future 
conditions  at  TMl-2. 

Instrumentation  and  Control,  Electrical, 
and  Mechanical  Maintenance  ' 

The  licensee  stated  that  there  are  two 
instrumentation  and  controls 
technicians,  two  electricians,  and  two 
mechanics  assigned  to  TMI-2.  These 
individuals  were  previously  qualified  to 
work  in  TMI-2  and  possess  years  of 


TMI-2  specific  experience. 
Additionally,  these  individuals  have 
been  qualified  to  the  Systems  Approach 
to  Training  (SAT)  based  training  and 
qualification  standards  of  the  TMI-1 
accredited  training  programs. 
Additional  personnel  assigned  to  the 
TMI-1  Maintenance  Department,  who 
were  previously  assigned  to  TMI-2.  who 
possess  the  experience  to  work  on  TMI- 
2  equipment  have  also  been  qualified  to 
TMI-1  SAT-based  accreditation 
standards.  As  systems  are  turned  over  to 
TMI-1,  additional  training  needs  can  be 
addressed,  and  TMI-1  maintenance 
department  i}ersonne]  trained,  as 
appropriate. 

Radiation  Protection  Technician 

All  CPU  Nuclear  radiation  protection 
technicians  at  TMI  have  completed  the 
SAT-based  and  accredited  TMI-1 
training  and  qualification  program.  All 
technicians  attend  continuing  training 
which  addresses  changes  to  the  plants 
(TMI-1  and  TMI-2)  and  plant  and 
industry  experience.  Basic  technical 
skills  required  for  TMI-2  support  are 
addressed. 

Chemistry  Technician 

All  chemistry  technicians  supporting 
TMI-2  are  assigned  to  TMI-1  and  have 
completed  the  SAT-based  and 
accredited  TMI-1  training  and 
qualification  programs.  All  technicians 
attend  continuing  training  which 
addresses  changes  to  the  plants  (TMI-1 
and  TMI-2)  and  plant  and  industry 
experience.  Basic  technical  skills 
required  for  TMI-2  support  are 
addressed. 

Engineering  Support 

There  is  no  TMI-2  specific 
Engineering  Support  Personnel  (ESP) 
Program.  On  entering  PDMS,  TMI-2 
engineers  will  be  assigned  to  TMI-1 
Plant  or  to  Technical  Function  Division. 
In  addition,  personnel  in  other 
departments  will  be  transferred  from 
TMI-2  to  Site  Services.  These  personnel 
will  be  enrolled  in  the  TMl-1  ESP 
program,  as  appropriate. 

In  addition  to  the  above  training,  all 
indi\'iduals  having  unescorted  access  to 
the  Three  Mile  Island  plant  site  receive 
general  employee  training  annually 

Thus,  for  all  categories  of  training 
described  above,  the  licensee  indicates 
that  the  existing  training  requirements 
and  commitments  provide  the 
protection  necessary  to  ensure  public 
health  and  safety  given  the  current 
shutdown  and  defueled  .status  of  the 
facility.  With  TMI-2  defueled  and 
decontaminated  to  a  safe  and  stable 
condition,  the  principal  tasks  and 
activities  performed  on  the  site  are  those 
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necessary  to  monitor  and  maintain 
remaining  systems.  The  tasks  and 
activities  associated  with  maintaining 
the  remaining  systems  are  relatively 
simple  compared  to  the  tasks  and 
activities  required  to  maintain  an 
operating  nuclear  power  plant. 
Therefore,  requiring  TMI-2  to  comply 
with  the  literal  training  requirements 
specified  in  10  CFR  50.120  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Tne  NRC  staff  reviewed  and  agrees 
with  the  licensee  analysis  described 
•  above.  In  addition,  the  NRC  has 

Ereviously  analyzed  the  limiting  design 
asis  accident  for  TMI-2,  in  this 
permanently  shut  down  condition.  The 
results  of  this  analysis  indicated  that  if 
a  release  of  radioactive  materials  were  to 
occur  at  TMI-2,  the  resulting  oflsite 
dose  to  the  maximally  exposed 
individual  would  be  a  small  fraction  of 
the  10  CTR  part  100  offsite  dose  Umits. 
The  staff  has  also  determined  that  the 
tasks  that  remain  to  be  performed  by  the 
TMI-2  plant  staff  are  fewer  in  number 
and  significantly  less  complicated  than 
the  tasks  performed  by  the  staff  of  an 
operating  nuclear  plant.  Thus,  the  NRC 
staff  concludes  the  licensee  justification 
for  exemption  is  reasonable  based  on: 
(1)  The  significantly  reduced  risk  to  the 
public  health  and  safety  due  to  TMI-2 
being  permanently  shut  down,  and  (2) 
the  reduced  number  and  complexity  of 
tasks  to  be  performed  by  the  TMI-2 
plant  staff. 

IV 

Based  on  the  analyses  presented  in 
Section  EH  above,  the  staff  concludes 
that  sufficient  bases  exist  for  approval  of 
this  exemption.  In  addition,  the  staff 
finds  that  the  special  circumstance 
present  satisfies  the  requirement  of  10 
CFR  50.12(a)(2)(ii)  in  that  requiring 
compliance  with  10  CFR  50.120  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 


Based  on  the  above  evaluation,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

Accordingly,  the  Commission,  on  its 
own  motion,  hereby  grants  TMI-2  an 
exemption  to  10  CFR  50.120.  This 
exemption  does  not  reUeve  the  licensee 
of  any  other  training  requirements  or 
commitments  which  they  have  made  to 
the  NRC,  including  those  set  forth 
herein. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 


granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  60704, 
dated  November  17, 1993). 

This  exemption  is  effective  on 
November  22, 1993,  the  implementation 
date  of  the  rule. 

Dated  at  Rockville,  Maryland  this  17th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimec 

Director,  Division  of  Operating  Reactor 
Support.  Office  of  Nuclear  Reactor 
Relation. 

[FR  Doc.  93-28880  Filed  11-23-93;  8:45  am) 
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[Docket  Na  50-344] 

Portland  General  Electric  Co.,  et  al. 
(Trofan  Nuclear  Plant);  Exemption 

I 

The  Portland  General  Electric 
Company,  et  al.,  (PGE  or  the  Ucensee), 
is  the  holder  of  Facility  Operating 
License  No.  NPF-1,  which  authorizes 
possession  and  maintenance  of  the 
Trojan  Nuclear  Plant  (Trojan  or  plant). 
The  license  provides,  among  other 
things,  that  the  plant  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 
The  facility  is  a  permanently  shutdown 
pressurized  water  reactor,  currently  in 
the  process  of  being  decommissioned, 
and  is  located  at  the  PGE  site  in 
Columbia  County,  Oregon,  on  the  west 
bank  of  the  Columbia  River. 

n 

The  licensee,  by  letter  dated  February 
2, 1993,  informed  the  NRC  that  Trojan 
had  permanently  ceased  power 
operations,  all  fuel  had  been  removed 
fi'om  the  reactor  to  the  fuel  pool,  and 
that  PGE  had  begtm  to  develop  detailed 
plans  to  decommission  the  fadlity.  The 
NRC,  in  License  Amendment  190,  dated 
May  5, 1993,  modified  License  No. 
NPF-1  to  a  Possession  Only  License 
(POL).  The  license  is  conditioned  so 
that  PGE  is  not  authorized  to  operate  the 
reactor  or  place  fuel  in  the  Trojan 
reactor  vessel,  thus  formalizing  the 
commitment  of  the  hcensee  to 
permanenUy  cease  power  operations. 

By  letter  dated  July  8, 1993,  the 
hcensee  requested  an  exemption  from 
the  requirements  of  10  CFR  50.54(w) 
which  requires  licensees  to  obtain  and 
maintain  a  minimum  of  $1.06  billion  of 
decontamination  insurance  coverage  for 
radiological  accidents  at  the  reactor  site. 
The  level  of  coverage  required  by  the 
regulation  was  based  on  an  evaluation 
of  potential  accidents  that  could  occur 
at  an  operating  facility.  The  July  8, 1993 


letter  requested  a  full  exemption  to  10 
CFR"50.54{w)  but  commits  the  licensee 
to  maintain  a  minimum  coverage  of  $5 
milUon  to  stabilize  and  decontaminate 
the  reactor  and  the  reactor  station  site. 

Ill 

The  PGE  bases  for  the  exemption 
request  are  that  the  reactor  has  been 
defueled,  the  fuel  placed  in  the  spent 
fuel  pool,  and  that  the  reactor  cannot  be 
returned  to  operation.  In  addition,  PGE 
stated  that  the  types  of  accidents 
defined  in  the  regulation,  10  CFR 
50.54(w)(2)(i),  can  no  longer  occur  at  the 
plant  The  licensee  also  stated  that  the 
potential  risk  to  the  public  was  therefore 
significantiy  reduced  and  that  the  range 
of  credible  accidents  and  accident 
consequences  for  Trojan  was  greatly 
diminished.  The  licensee  analysis 
shows  that  the  worst  case  design  basis 
accident  for  this  plant*,  in  its 
permanentiy  shutdown  defueled  state, 
is  a  fire  in  the  radioactive  waste  annex 
building.  The  licensee  calculated  that  a 
postulated  fire  in  the  Trojan  radioactive 
waste  annex  would  result  in  estimated 
cleanup  costs  of  $4.9  miUion.  To 

Erovide  a  conservative  estimate,  the 
censee  estimated  the  cost  to  recover 
fi'om  the  fire  and  added  a  25  percent 
cushion  to  arrive  at  the  value  of  $4.9 
million.  The  Ucensee  also  considered  a 
second  design  basis  accident  scenario,  a 
fuel  handling  accident.  The  hcensee 
estimated  site  decontamination  cost  for 
the  fuel  handing  accident  at  $0.5 
milhon.  This  estimate  also  includes  a  25 
percent  cushion.  In  both  accident 
scenarios,  the  licensee  estimated  site 
boundary  radiation  doses  to  the  public 
would  be  less  than  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Protective  Action  Guidelines  (PAG). 

The  NRC  staff  evaluated  the 
hypothetical  fire  in  the  radwaste  storage 
building  located  onsite.  The  staff 
concluded  that  if  such  a  highly  unhkely 
event  were  to  occur,  the  immediate 
impact  would  be  the  burning  of  dry 
activated  waste.  Because  of  the 
extremely  low  activity  commonly 
associated  with  dry  activated  waste  the 
staff  concludes  that  the  doses  to  the 
public  resulting  from  a  fire  will  not 
approach  the  EPA  PAGs.  Unsolidified 
resins  could  contribute  to  the  offsite 
dose  and  site  contamination;  however, 
the  staff  concludes  that  a  release  from 
stored  resins  at  the  Trojan  site  would 
require  a  fire  of  significant  magnitude 
and  intensity  to  melt  the  resins.  The 
staff  concludes  that  a  fire  of  such 
magnitude  could  not  occur  in  or  in  the 
vicinity  of  the  radwaste  storage  building 
and  that  such  event  is  not  credible.  This 
conclusion  is  based  on  the  location  of 
the  radwaste  storage  building  in  relation 
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to  adjacent  buildings,  its  construction, 
and  the  lack  of  a  significant  quantity  of 
combustible  material  inside  or  in  the 
general  area  of  the  building. 

The  NRC  staff  also  evaluated  the 
consequences  of  a  fuel  handling 
accident.  In  a  hypothetical  fuel  handling 
accident,  contamination  would  be 
restricted  to  the  immediate  vicinity  of 
the  fuel  building  since  there  is  no 
credible  energy  source  available  to 
widely  disperse  the  irradiated  fuel 
onsite  during  the  fuel  handling 
accident.  The  staff  has  data  on  two 
comparable  events.  The  first  event,  the 
dropping  of  a  fuel  bundle  that  resulted 
in  some  ruptured  fuel  rods,  incurred 
costs  in  excess  of  $2  million;  however, 
we  determined  that  most  of  the  costs 
consisted  of  the  capital  cost  of  the  fuel 
assembly  replacement  and  three  days  of 
lost  power  generation  due  to  the 
accident.  Neither  of  these  costs  is 
pertinent  to  Trojan  in  its  permanently 
shut  down  status.  The  remaining  costs 
of  about  $45,000  were  for  recovery  fi-om 
the  accident  and  are  applicable  to 
evaluate  the  postulated 
decontamination  costs  associated  with  a 
fuel  handling  accident  at  Trojan.  The 
second  comparable  accident,  the 
dropping  and  ruptiu-ing  of  fuel  rods 
during  bundle  reconstitution.  occurred 
at  a  plant  for  which  its  licensee 
prepared  an  internal  investigation 
report.  The  report  contained  detailed 
cost  data  and  showed  a  recovery  cost  of 
$50,000.  Therefore,  with  respect  to  a 
fuel  handing  accident  at  the  Trojan 
plant,  the  historical  data  supports  the 
licensee  assertion  that  $5  miUion 
represents  a  conservative  upper  boimd 
for  recovery  costs  from  a  design  basis 
fuel  handling  accident. 

The  NRC  staff  also  independently 
calculated  the  offsite  doses  resulting 
from  a  fuel  handling  accident  at  Trojan. 
The  staff  analysis  shows  that  the  doses 
at  the  exclusion  area  boundary  for  the 
whole  body,  the  thyroid,  and  the  skin 
would  be  a  small  fraction  of  the  EPA 
PAGs. 

The  NRC  staff  also  requested  that  the 
licensee  examine  a  hypothetical 
accident  sequence  involving  the 
complete  or  partial  loss  of  water  from 
the  Trojan  spent  fuel  pool  as  a  result  of 
a  major  seismic  event  near  the  plant. 
This  beyond  design  basis  postulated 
accident  sequence,  described  in 
NUREG-1353,  could  result  in  a 
zirconium  fuel  cladding  fire  in  some  of 
the  recently  irradiated  spent  reactor  fuel 
stored  in  the  pool  that  could  then 
propagate  through  the  spent  fuel  pool 
and  result  in  a  significant  radioactive 
release,  and  associated  site 
contamination.  The  licensee  responded 
to  the  staff  request  for  additional 


information  and  the  staff  conducted  a 
review  of  the  Ucensee  submittal.  The 
staff  determined  that  the  Trojan  spent 
fuel  pool  will  maintain,  with  an 
adequate  margin,  its  structural  integrity 
even  for  an  e^thquake  with  a  resulting 
ground  acceleration  value  of  0.5g.  The 
O.Sg  value  was  found  to  be  appropriate 
for  the  geographic  location  of  Trojan 
and  could  be  used  to  evaluate  plant 
vulnerabilities  significantly  beyond  the 
design  basis.  Therefore,  the  staff 
concluded  that  there  is  an  extremely 
low  likelihood  of  a  complete  or  partial 
loss  of  water  from  the  Trojan  spent  fuel 
pool. 

Furthermore,  the  staff  has  also 
determined  that  in  view  of  the  low 
likelihood  of  the  postulated  event  and 
the  time  elapsed  since  shut  down  of  the 
facility  (one  year),  and  the  configuration 
of  the  fuel  in  the  spent  fuel  pool,  there 
would  be  sufficient  time  after  a 
postulated  loss  of  water  and  before  the 
initiation  of  a  cladding  fire  for  the 
Ucensee  to  implement  actions  to  cool 
the  spent  fuel  and  avert  a  cladding  fire. 
The  licensee  has  implemented 
procedures  that  provide  this  additional 
level  of  protection  using  a  variety  of 
cooling  water  sources.  Thus,  the  staff 
concludes  that  the  likelihood  of  a 
beyond  design  basis  cladding  fire  in  the 
spent  fuel  pool  resulting  in  significant 
onsite  contamination  is  extremely 
remote  and  insurance  coverage  to 
recover  from  this  accident  scenario  is 
unnecessary. 

Based  on  a  thorough  evaluation  of 
potential  accidents  at  the  Trojan  site, 
the  staff  concludes  that  a  significant 
reduction  in  onsite  liability  coverage  to 
stabilize  and  decontaminate  the  site  is 
warranted. 

The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  In  its  letter  of 
July  8. 1993,  PGE  addressed  these 
special  circumstances  as  follows: 

10  CFR  50.12(a)(2){ii)— "ApplicaUon 
of  the  regulation  in  the  particular 
circxunstances  would  not  serve  the 
underlying  purpose  of  the  rule  *  *  *." 

Licensee  response:  PGE  concludes  that 
maintaining  the  $1.06  billion  level  of 
decontamination  insurance  stipulated  in  ID 
CFR  50.54(w)  is  not  required  to  achieve  the 
underlying  purpose  of  the  rule.  Since  no 
accidents  as  defined  in  10  CFR  50.54(w)(2)(i). 
can  occur  with  the  plant  in  the  permanently 
defueled  condition,  it  is  no  longer  necessary 
to  maintain  coverage  to  ameliorate  the 
consequences  of  an  accident. 

10  CFR  50.12(a)(2)(iii)— "Compliance 
would  result  in  undue  hardship  or  other 
costs  that  are  significantly  in  excess  of 
those  contemplated  when  the  regulation 
was  adopted,  •  •  *•• 


Licensee  response:  PGE  currently 
maintains  $1.06  billion  of  decontamination 
insurance  coverage  at  an  annual  premium  of 
$2,017,585.  Although  valid  for  an  operating 
power  reactor,  the  cost  of  maintaining 
insurance  coverage  at  the  $1.06  billion 
required  by  the  regulation  is  not  justifiable 
for  a  permanently  defueled  power  plan  such 
as  Trojan.  The  proposed  exemption  would 
allow  PGE  to  establish  insurance  coverage 
commensurate  with  the  need  for  onsite 
decontamination  rather  than  the  level  of 
coverage  needed  for  decontamination  efforts 
associated  with  operating  power  reactor 
accidents.  Operating  power  reactor  accidents 
as  stated  in  the  regulation  constitute  the 
underlying  basis  for  the  regulation.  PGE  has 
determined  that  the  level  of  coverage 
commensurate  with  onsite  decontammation 
would  be  $5  million  resulting  in  an  annual 
premium  of  $250,000,  a  savings  of  $1,767,585 
annually  based  on  the  current  annual 
premium  of  $1.06  billion  of  coverage. 

IV 

The  staff,  based  on  its  independent 
evaluation,  finds  the  PGE  analysis 
acceptable  and  concludes  that  there  are 
special  circumstances  present  that 
satisfy  the  requirements  of  10  CFR 
50.12(a)(2)  (ii)  and  (iii). 


Based  on  sections  HI  and  IV  above, 
the  Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security. 

The  staff  also  concludes  that  issuance 
of  this  exemption  will  have  no 
significant  effect  on  the  safety  of  the 
public  or  the  plant.  Further,  the  licensee 
has  shovm  special  circumstances  as 
described  in  the  safety  evaluation 
supporting  this  exemption. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  60705,  dated  November  17. 
1993). 

Accordingly,  the  Commission  hereby 
grants  an  exemption  to  10  CFR  50.54(w) 
to  PGE  for  the  Trojan  Nuclear  Plant. 
However,  the  licensee  shall  either 
maintain  a  minimum  limit  of  $5  million 
of  property  damage  insurance  or  be  able 
to  demonstrate  self-insurance  of  this 
amount.  The  PGE  letter  of  July  8, 1993. 
contained  a  commitment  to  maintain 
this  amount  of  protection. 

This  exemption  is  effective 
immediately. 

Dated  at  Rockville.  Maryland  this  17th  day 
of  November  1993. 
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For  the  Nuclear  Regulatory  Cominisskm. 
Brian  K.  Grime*, 

Director.  Division  of  Operating  Reactor 
Support,  Office  of  Nucieor  Reactor 
Regulation. 

!FR  Doc  93-2«Sfll  Filed  11-23-93;  8:45  am] 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Public  Hearing 

AGENCY:  Overseas  Private  Investment 

Corporation. 

actiom:  Notice  of  public  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  requirements  for 
participation  in  an  annual  public 
hearing  to  be  conducted  by  the  Board  of 
Directors  of  the  Overseas  Private 
Investment  Corporation  (OPIC)  on 
December  15, 1993.  This  hearing  is 
required  by  the  OPIC  Amendments  Act 
of  1985,  and  this  notice  is  being 
published  to  facilitate  public 
participation.  The  notice  also  describes 
OPIC  and  the  subject  matter  of  the 
hearing. 

DATES:  The  hearing  will  be  held  on 
December  15, 1993,  and  wrill  begin 
promptly  at  2  p.m.  Prospective 
participants  must  submit  to  OPIC  before 
close  of  business  December  10, 1993, 
notice  of  their  intent  to  participate. 
ADDRESSES:  The  location  of  the  hearing 
will  be:  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington,  DC. 

Notices  and  prepared  statements 
should  be  sent  to  James  R.  Offutt, 
Department  of  Legal  Affairs,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue.  NW.,  Washington, 
DC  20527. 

PROCEDURE:  (a)  Attendance; 
Participation.  The  hearing  will  be  open 
to  the  public.  However,  a  person 
wishing  to  present  views  at  the  hearing 
must  provide  OPIC  with  advance  notice 
on  or  before  December  10, 1993.  The 
notice  must  include  the  name,  address 
and  telephone  number  of  the  person 
who  will  make  the  presentation,  the 
name  and  address  of  the  organization 
which  the  person  represents  (if  any)  and 
a  concise  summary  of  the  subject  matter 
of  the  presentation, 

(b)  ffrepared  Statements.  Any 
participant  wishing  to  submit  a 
prepared  statement  for  the  record  must 
submit  it  to  OPIC  with  the  notice  or,  in 
any  event,  not  later  than  5  p.m.  on 
DecenJjer  13, 1993.  Prepared  statements 
should  be  typewritten,  double  spaced 
and  should  not  exceed  twenty-five  (25) 
pages. 


(c)  Duration  of  Presentations.  Oral 
presentations  should  net  exceed  ten  (10) 
minutes,  and  the  time  for  individual 
presentations  may  be  reduced 
proportiorxately,  if  necessary,  to  afford 
all  prospective  participants  on  a 
particular  subject  an  opportimity  to  be 
heard  or  to  permit  ail  subjects  to  be 
covered. 

(d)  Agenda.  Upon  receipt  of  the 
required  notices.  OPIC  will  draw  up  an 
agenda  for  the  hearing  setting  forth  the 
subject  or  subjects  on  which  each 
participant  will  speak  and  the  time 
allotted  for  each  presentation.  OPIC  v«ll 
provide  each  prospective  participant 
with  a  copy  of  the  agenda. 

(e)  Publication  of  Proceedings.  A 
verbatim  transcript  of  the  hearing  will 
be  compiled  and  pubhshed.  The 
transcript  will  be  available  to  members 
of  the  public  at  the  cost  of  reproduction. 
SUPPLEMENTARY  INFORMATION:  OPIC  is  a 
U.S.  Government  agency  which 
provides,  on  a  commercial  basis, 
political  risk  insurance  and  financing  in 
friendly  developing  countries  and 
emerging  democracies  fcff  projects 
which  confer  positive  developmental 
benefits  upon  the  project  country  while 
avoiding  negative  effects  on  the  U.S. 
economy  and  the  environment  of  the 
project  coimtry.  OPIC's  Board  of 
Directors  is  required  by  section  213A(b) 
of  the  Foreign  Assistance  Act  of  1961, 
as  amended  ('the  Act")  to  hold  at  least 
one  public  hearing  each  year. 

Among  other  issues,  OPICs  annual 
public  hearing  has.  in  previous  years, 
provided  a  forum  for  testimony 
concerning  section  231  A(a)  of  the  Act. 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
countries  that  are  determined  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  internationally 
recognized  worker  rights  to  workers  in 
that  country  (including  any  designated 
zone  in  that  country)." 

Based  on  consultations  with  Congress, 
OPIC  complies  with  annual 
determations  made  by  the  Executive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 
(GSP).  Any  country  for  which  GSP 
eligibility  is  revoked  on  account  of  its 
failure  to  take  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  subject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  countries  in  which  OPIC 
operates  its  programs,  OPIC  has  agreed 
to  provide  a  worker  rights  report  to  the 
Congress  for  any  country  which  is  the 
subject  of  a  formal  challenge  at  its 


annual  public  hearing.  To  qualify  as  a 
formal  challenge,  testimony  must 
pertain  directly  to  the  worker  rights 
requirements  of  the  law  as  defined  in 
OPIC's  1985  reauthorizing  legislatioii' 
(Pub.  L.  9*-204)  with  reference  to  the 
Trade  Act  of  1974,  as  amended,  and  be 
supported  by  factual  information.  A  hst 
of  non-GSP,  OPIC-eligible  countries  may 
be  obtained  by  calling  the  OPIC  contact 
identified  below 

FOR  FURTHER  INFORMATION  ABOUT  THE 
PUBLIC  HEARING  CONTACT:  James  R. 
Offutt,  Department  of  Legal  Affeirs. 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW..  Washington,  DC  20527  (202)  336- 
8414. 

Dated:  November  18. 1993. 
Anne  Smart, 
Corporate  Secretary. 

[PR  Doc.  93-28840  Filed  11-23-93,  8:45  attj) 
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POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCY:  Postal  Ser\'ice. 

ACTION:  Notice  of  amended  routine  use 

and  editorial  changes  to  a  system  of 

records. 

SUMMARY:  The  purposes  of  this 
document  are  to  publish  notice  of  (1)  an 
amendment  to  a  routine  use  in  the 
Postal  Service's  Privacy  Act  system  of 
records  USPS  120.070.  Personnel 
Records — General  Personnel  Folder 
(Official  Personnel  Folders  and  records 
related  thereto)  and  (2)  minor 
amendments  to  the  description  of  that 
system.  The  amended  routine  use 
narrows  the  existing  routine  use  to 
specify  the  exact  data  elements  that  may 
be  disclosed  about  a  current  or  former 
employee  to  an  inquiring  prospective 
employer.  As  amended,  the  routine  use 
corresponds  to  the  paralleling  regulation 
which  is  published  today  as  a  final  rule. 
The  minor  amendments  correct 
organizational  names  changed  during 
the  recent  Postal  Service  restructuring. 
DATE:  Comments  on  PART  1  must  be 
received  on  or  before  December  27, 
1993.  PART  2  is  effective  November  24, 
1993. 

ADDRESS:  Comments  on  the  proposed 
amended  routine  use  (PART  1)  may  be 
mailed  to:  UNITED  STATES  POSTAL 
SERVICE,  RECORDS  OFFICE,  475 
L-ENFANT  PLAZA,  RM  8831, 
WASHINGTON  DC  20260-5240. 

Comments  also  may  be  delivered  to 
Room  8831  at  the  above  address 
between  8:15  a.m.  and  4:45  p.m.. 
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Monday  through  Friday.  Comments 
received  also  may  be  inspected  during 
the  above  hours  in  Room  8831. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Sheriff.  Records  Office  (202)  268- 
2924. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (e)(ll)  of  the  Privacy  Act. 
the  Postal  Service  is  publishing  at  PART 
1  notice  of  a  revised  routine  use  in  its 
system  of  records  USPS  120.070. 
Personnel  Records — General  Personnel 
Folder  (Official  Personnel  Folders  and 
records  related  thereto).  A  statement 
concerning  editorial  corrections  related 
to  Postal  Service  restructuring  is  given 
at  PART  2. 

PART  1.  Amended  Routine  Use 

The  Postal  Service  proposes  to  amend 
routine  use  No.  1  in  its  Privacy  Act 
system  of  records  USPS  120.070. 
Personnel  Records — General  Personnel 
Folder  (Official  Personnel  Folders  and 
records  related  thereto).  The  proposal 
does  not  reflect  a  change  in  disclosure 
policy,  but  rather  more  specifically 
describes  the  information  that  may  be 
given  to  an  inquiring  prospective 
employer  of  a  current  or  former  postal 
employee. 

On  March  31. 1993.  the  Postal  Service 
published  in  the  Federal  Register  (58 
FR  16806)  proposed  changes  to  its 
regulations  at  39  CFR  266.4  to  specify 
the  exact  data  elements  that  may  be 
given  to  prospective  employers  without 
the  employee's  authorization  to  release. 
The  final  rule  is  published  today.  As 
amended,  the  regulation  will  allow 
disclosure  of  the  grade,  duty  status, 
length  of  service,  job  title,  salary,  date, 
and  "reason  for  separation."  The  routine 
use  authority  and  supporting  postal 
regulations  are  being  amended  to 
correspond  to  that  regulation  which 
limits  disclosure  without  consent  to 
public  information  and  specific 
"reasons  for  separation"  that  do  not 
have  negative  or  personal  connotations. 
Consequently,  this  notice  amends 
existing  routine  use  No.  1  of  Postal 
Service  system  of  records  USPS 
120.070.  Personnel  Records— General 
Personnel  Folder  (Official  Personnel 
Folders  and  records  related  thereto)  as 
follows: 

"1.  To  disclose  to  prospective 
employers  the  following  information 
about  a  specifically  identified  current  or 
former  postal  employee:  (a)  Grade,  (b) 
duty  status,  (c)  length  of  service,  (d)  job 
title,  (e)  salary,  and  (f)  date  and  reason 
for  separation,  limited  to  one  of  the 
following  terms:  retired,  resigned,  or 
separated." 


PART  2.  Editorial  Changes 

This  part  makes  editorial  changes  to 
the  "System  Location"  and  "System 
Managers)  and  Address"  sections  of 
system  of  records  USPS  120.070. 
Personnel  Records— General  Personnel 
Folder  (Official  Personnel  Folders  and 
records  related  thereto).  The  changes 
merely  reflect  the  renaming  of  titles  and 
offices  under  the  recently  restructured 
Postal  Service.  They  do  not  in  any  • 
manner  alter  the  character,  scope, 
location,  or  populations  of  the  system  as 
it  exists.  These  sections  are  changed  as 
follows: 

SYSTEM  location: 

Personnel  Offices  of  all  USPS 
facilities;  National  Personnel  Records 
Center,  St.  Louis,  MO;  Information 
Systems.  Employee  Relations, 
Headquarters;  Information  Systems 
Service  Centers;  National  Test 
Administration  Center,  Merrifield.  VA; 
and  selected  contractor  sites. 

SYSTEM  MANAOER(S)  ANO  ADDflESS: 

Vice  President.  Employee  Relations. 
United  States  Postal  Service.  475 
L'Enfant  Plaza  SW..  Washington  DC 
20260-4200. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
[FR  Doc.  93-28831  Filed  11-23-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer— John  J.  Lane 
(202) 272-3900. 

Upon  written  request  copies  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings, 
Information,  and  Consumer 
Services.  Washington.  DC  20549. 

Extensions 

Form  11-K— File  No.  270-101 
Form  T-1— File  No.  270-121 
Form  T-2— File  No.  270-122 
Form  T-6— File  No.  270-344 
Form  13F— File  No.  270-22 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et seq),  the  Securities 
and  Exchange  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  request  for  approval  of 
extensions  on  the  following  currently 
approved  rules  and  forms: 

Form  11-K  is  an  annual  report  filed 
by  employee  stock  purchase  savings  and 
similar  plans.  Approximately  774 
respondents  file  Form  11-K  annually  at 


an  estimated  30  burden  hours  per 
response  with  a  total  annual  burden  of 
23.220  hours. 

Forms  T-1.  T-2.  and  T-6  are 
statements  of  eligibility  under  the  Trust 
Indenture  Act  of  1939  filed  by 
individuals  or  entities  designated  to  act 
as  trustees.  Approximately  500 
respondents  file  Form  T-1  annually  at 
an  estimated  15  burden  hours  per 
response  with  a  total  annual  burden  of 
7.500  hours;  36  respondents  file  Form 
T-2  annually  at  an  estimated  9  burden 
hours  per  response  with  a  total  annual 
burden  of  324  hours;  and  15 
respondents  file  Form  T-6  annually  at 
an  estimated  17  burden  hours  per 
response  with  a  total  annual  burden  of 
255  hours. 

Form  13F  is  used  by  certain  large 
investment  managers  to  report  quarterly 
with  respect  to  certain  securities  over 
which  they  exercise  investment 
discretion.  Approximately  1,100 
respondents  file  Form  13F  quarterly  at 
an  estimated  24.6  burden  hours  per 
response  with  a  total  annual  burden  of 
108,240  hours. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be- 
directed  to  John  J.  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  (Project 
Number  3235-0082,  3235-0110.  3235- 
0111.  3235-0391.  and  3235-0006).  room 
3208.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  November  15, 1993. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  93-28855  Filed  11-23-93:  8:45  am) 
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[ReKase  Na  34-33212;  Pile  Nos.  SR-Amex- 
93-39.  SR-CBOE-93-52,  SR-NYSE-93-42, 
SR-PSE-93-30.  and  SR-Phlx-93-46] 

Self'Regulatory  Organizations;  Fiiing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Changes 
by  the  American  Stock  Exchange.  Inc., 
Chicago  Board  Options  Exchange, 
Inc.,  New  York  Stock  Exchange,  Inc., 
Pacific  Stock  Exchange,  Inc.,  and 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  an  Extension  of  Position 
Limit  Exemption  Pilot  Programs 


November  17, 1993. 

Pursuant  to  section  19(b)(1)  of  tbe 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  28, 1993, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE");  on  November  5. 1993,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE");  on  November  10, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx");  on  November  16, 1993,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"); 
and,  on  November  17, 1993,  the 
AmOTican  Stock  Exchange,  Inc. 
("Amex")  (each  individually  referred  to 
as  an  "Exchange"  and  two  or  more 
collectively  referred  to  as  "Exchanges"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  changes  as  described  in  Items  I  and 
II  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organizations.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organizations' 
'Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  filed  by 
the  Amex  and  Phlx  extend  for  one  year 
(i.e.,  fi'om  November  17, 1993,  to 
November  17, 1994)  the  Exchanges' 
pilot  programs  for  exemptions  from 
equity  option  position  limits  for  certain 
hedged  positions. »  The  proposed  rule 
changes  filed  by  the  CBOE,  NYSE,  and 
PSE  extend  for  one  year  (i.e.,  from 
November  17, 1993,  to  November  17, 
1994)  the  Exchanges'  pilot  programs  for 
position  limit  exemptions  for  certain 
hedged  (1)  equity  option  positions;  and 
(2)  stock  index  option  positions.  The 
text  of  the  proposed  rule  changes  are 
available  at  the  Office  of  the  Secretary 
of  the  respective  Exchanges  and  at  the 
Commission. 


n.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  Exchanges  included  statements 
concerning  the  pvupose  of  and  basis  for 
the  proposed  rule  cnanges.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  Exchanges  have  prepared 
summaries,  set  forth  in  Section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

The  Commission  has  previously 
approved  pilot  programs  proposed  by 
the  Amex  and  the  Phlx  providing 
exemptions  fi'om  position  limits  for 
certain  fully  hedged  equity  option 
positions.*  Additionally,  the 
Commission  has  also  previously 
approved  pilot  programs  proposed  by 
the  CBOE.  the  NYSE,  and  the  PSE 

[)roviding  exemptions  from  position 
imits  for  certain  fully  hedged  (1)  equity 
option  positions;  and/or  (2)  stock  index 
option  positions.3  (The  pilot  programs 
being  amended  herein  are  collectively 
referred  to  as  "Pilot  Programs.")  Each  of 
the  Pilot  Programs  allow  the  underlying 
hedged  positions  to  include  securities 
that  are  readily  convertible  into 
common  stock.*  Under  all  of  the  Pilot 
Programs,  exercise  limits  still 


>  Position  limits  impose  a  ceiling  on  the  aggregate 
number  of  options  contracts  on  the  same  side  of  the 
market  that  can  be  held  or  written  by  an  investor 
or  group  of  Investors  acting  In  concert. 


>  See  Securities  Exchange  Act  Release  No.  2S738 
(May  24, 1988),  53  FR  20201. 

>  See  Securitias  Exchange  Act  Release  Nos.  25738 
(May  24, 1988).  53  FR  20201  (approving  CBOE's 
equity  option  hedge  exemption  pilot  programs); 
25739  (May  24, 1988),  53  FR  20204  (approving 
CBOE't  stock  index  option  hedge  exemption  pilot 
program);  27786  (March  8, 1990),  55  FR  9523 
(approving  NYSE's  equity  option  and  stock  Index 
option  hedge  exemption  pilot  programs);  25811 
Oune  20, 1988),  53  FR  23821  (approving  PSE*t 
equity  option  hedge  exemption  pilot  program);  and 
32900  (September  14, 1993),  58  FR  49077 
(approving  PSE's  stock  index  option  hedge 
exemption  pilot  program). 

*  The  Commission  expects  the  Exchanges  to 
determine  on  a  case-by-case  basis  whether  an 
instrument  that  this  t>eing  used  as  the  basis  for  an 
underlying  hedged  position  is  readily  and 
immediately  convertible  into  the  security 
underlying  the  corresponding  option  position.  In 
this  regard,  the  Commission  has  found  that  an 
instrument  which  will  become  convertible  into  a 
security  at  a  future  date,  but  which  is  not  presently 
convertible,  is  not  ■  •"convertible"  security  for 
purposes  of  the  equity  option  position  liinit  hedge 
exemption  until  the  date  it  t>ecomes  convertible. 
Additionally,  if  the  convertible  security  used  to 
hedge  an  options  position  is  called  for  redemption 
by  the  issuer,  the  security  would  have  to  be 
converted  into  the  underljring  security  immediately 
or  the  corresponding  options  position  reduced 
accordingly.  See,  e.g.,  Securities  Exchange  Act 
Release  No.  32904  (September  14, 1993),  58  FR 
49339  ("Exchange  Act  Release  No.  32904). 


correspond  to  position  limits,  such  that 
investors  are  allowed  to  exercise,  during 
any  five  consecutive  business  days,  the 
number  of  option  contracts  set  forth  as 
the  position  limit,  as  well  as  those 
contracts  pur(±ased  pursuant  to  the 
Pilot  Program.* 

Each  of  the  Pilot  Programs,  as 
subsequently  amended,  are  scheduled  to 
expire  on  November  17,  1993.« 
Accordingly,  the  Exchanges  propose  to 
extend  their  respective  Pilot  Programs 
for  one  year,  until  November  17, 1994. 

The  surveillance  departments  of  the 
respective  Exchanges  have  been 
monitoring  the  use  of  the  Pilot  Programs 
to  detect  any  abuses  or  violations  of  the 
programs  or  any  attempts  at 
manipulation.  Each  of  the  Exchanges 
represent  that  they  have  not 
experienced  any  significant  problems 
with  the  Pilot  Programs  since  their 
inception. 

During  the  duration  of  the  Pilot 
Programs,  the  Exchanges  will  review 
each  exemption  application  to 
determine  a  position's  eligibility  for  the 
exemption  and  to  track  the  positions 
and  dollar  values  of  the  portfolios.  The 
Exchanges  will  also  monitor  on  a  daily 
basis  (1)  the  use  of  the  exemptions  to 
determine  if  the  positions  are  being 
maintained  in  accordance  with  all 
conditions  and  requirements,  and  (2) 
the  effects  of  the  exemptions  on  the 
market. 

The  Exchanges  believe  that  the 
proposed  rule  changes  are  consistent 
with  section  6(b)  of  the  Act.  in  general, 
and  section  6(b)(5),  in  particular,  in  that 
they  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


■  Exercise  limits  prohibit  the  exercise  by  an 
investor  or  group  of  investors  acting  in  concert  of 
more  than  the  number  of  options  contracts  specified 
in  the  position  limit  rule  vnthin  five  consecutive 
business  days.  See,  e.g.,  N'YSE  Rule  705. 

•  See  Securities  Exchange  Act  Release  Nos.  32902 
(September  14, 1993),  58  FR  49066  (approving 
extension  of  Amex's  equity  option  hedge  exemption 
pilot  program);  32903  (September  14, 1993),  58  FR 
49068  [approving  extension  of  CBOE's  equity 
option  hedge  exemption  pilot  program);  32904 
(September  14. 1993),  58  FR  49339  (approving 
extension  of  CBOE's  stock  index  option  hedge 
exemption  pilot  program);  32901  (September  14, 
1993),  58  FR  49076  (approving  extension  of  NTSE'f 
equity  option  and  stock  index  option  hedge 
exemption  pilot  programs);  32900  (September  14, 
1993),  58  FR  49077  (approving  extension  of  PSE's 
equity  option  hedge  exemption  pilot  program,  and 
approving  PSFs  stock  index  option  hedge 
exemption  pilot  program  until  November  17,  1993): 
and  32174  (April  20, 1993),  58  FR  25687  (approving 
extension  of  Phlx's  equity  option  hedge  exemption 
pilot  program). 
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(B)  Self-Regulatory  Organixations' 
Statement  on  Burden  on  Competition 

The  Exchanges  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  by  any  of  the  Exchanges 
with  respect  to  the  proposed  rule 

changes. 

m.  Date  of  E£fectiveness  of  the 
Proposed  Rule  Qianget  and  Timing  for 
Commission  Action 

The  Exchanges  have  requested  that 
the  proposed  rule  changes  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  changes  to  extend  the 
Pilot  Programs  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  appUcable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5)  thereunder.'  Specifically,  the 
Commission  concludes,  as  it  did  when 
originally  approving  each  of  the  Pilot 
Programs,  that  providing  for  increased 
position  and  exercise  limits  for  equity 
and  stock  index  options  in 
cirojmstances  where  those  excess 
positions  are  fully  hedged  with 
offsetting  stock  positions  will  provide 
greater  depth  and  Uquidity  to  the  market 
and  allow  investors  to  hedge  their  stock 
portfolios  more  effectively,  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options  market 
or  the  underlying  stock  maricet. 

The  Commission  also  notes  that 
before  the  Pilot  Program(s)  of  an 
Exchange  can  be  approved  on  a 
permanent  basis,  that  Exchange  must 
provide  the  Commission  with  a  report 
on  the  operation  of  its  Pilot  Program(s). 
Specifically,  an  Exchange  must  provide 
the  Commission  with  details  on  (1)  the 
frequency  with  which  the  exemptions 
have  been  used;  (2)  the  types  of 
investors  using  the  exemptions;  (3)  the 
size  of  the  positions  established 
pursuant  to  the  Pilot  Program(8);  (4) 
what  types  of  convertible  securities  are 
being  used  to  hedge  positions  and  how 
frequently  convertible  securities  have 
been  used  to  hedge:  (5)  whether  the 
Exchange  has  received  any  complaints 
on  the  operation  of  the  Pilot  Program(8); 
(6)  whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or 
commenced  any  investigations, 


M5  U.S.C.  78f(b)(5)  (1982). 


examinations,  or  inquiries  concerning, 
any  of  its  members  for  any  violation  of 
any  term  or  condition  of  the  Pilot 
Program(s);  (7)  the  market  impact,  if 
any.  of  the  Pilot  Program(s);  and  (8)  how 
the  Exchange  has  implemented 
surveillance  procedures  to  ensure 
compliance  with  the  terms  and 
conditions  of  the  Pilot  Program(s).  In 
addition,  the  Commission  expects  each 
Exchange  to  inform  the  Commission  of 
the  results  of  any  surveillance 
investigations  undertaken  for  apparent 
violations  of  the  provisions  of  its 
position  limit  hedge  exemption  rules. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  so  that  the  Pilot 
Programs  will  not  lapse.  The 
Commission  notes  that  the  Exchanges 
have  not  experienced  any  significant 
problems  with  the  Pilot  Programs  since 
their  inception  and  that  the  Exchanges 
will  continue  to  monitor  the  Pilot 
Programs  to  ensure  that  no  problems 
arise.  Finally,  no  adverse  comments 
have  been  received  by  the  Exchanges 
concerning  the  Pilot  Programs  since 
their  implementation.  As  a  result, 
because  of  the  importance  of 
maintaining  the  quality  and  efficiency 
of  the  Exchanges'  markets,  the 
Commission  believes  good  cause  exists 
for  approving  the  extension  of  the  Pilot 
Programs  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  Iwtween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange  to  which  it 
relates.  All  submissions  should  refer  to 
file  no.  set  forth  in  the  caption  to  this 
filing  and  should  be  submitted  by 
December  15, 1993. 


It  is  therefore  ordered.  Pursuant  to 
section  19(bK2)  of  the  Act.»  that  the 
proposed  rule  changes  (File  Nos.  SR- 
Amex-93-39.  SR-CBOE-93-52.  SR- 
NYSE-93-42,  SR-PSE-93-30,  and  SR- 
Phlx-93-46).  are  approved  and, 
accordingly,  the  Pilot  Programs  are 
extended  until  November  17. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  93-28854  Filed  11-23-93;  8:45  am] 
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[Release  Na  34-33221;  Hie  No.  SR-8SE- 
93-13] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange.  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Adoption  of  Account  Identification 
Codes 

November  18, 1993. 
I.  Introduction 

On  July  22. 1993.  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Secxirities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.J  a 
proposed  rule  change  to  adopt  account 
identification  codes  to  enhance  its  audit 
trail  capabilities.  On  September  20, 
1993,  the  BSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.  3 

The  proposed  rule  change,  together 
with  Amendment  No.  1,  was  noticed  for 
comment  in  Securities  Exchange  Act 
Release  No.  32965  (September  27, 1993), 
58  FR  51393  (October  1. 1993).  No 
comments  were  received  on  the 
proposal. 

n.  Description  of  the  Proposal 

The  BSE  is  amending  Chapter  II, 
Section  15  of  the  BSE  Rules  of  the  Board 
of  Governors  to  require  member  firms  to 
specify  the  account  type  on  all  orders 
sent  to  the  Exchange.  In  this  regard,  the 
BSE  is  adopting  a  set  of  account 
identification  codes  to  be  used  when 
specifying  the  account  type  on  the 


•  15  U.S.C.  7es(bM2)  (1982). 

•  17  CFR  200.30-3{aMl2)  (1992). 
M5  U.S.C  78«(b)(l)  (1988). 

» 17  CTR  240.19b-«  (1991). 

>  See  letter  from  Karen  A.  Aluise,  Assistant  Vic« 
President.  BSE,  to  Diana  Luka-Hopson,  Branch 
Chief.  Commission,  dated  September  14. 1993. 
Amendment  No.  1  clarified  that  the  language  of  the 
proposed  rule  would  be  added  to  Chapter  H.  section 
IS  of  the  Rules  of  the  Exchange  following  the  first 
paragraph. 
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orders.  There  will  be  three  separate 
categories  of  trade  types  consisting  of: 
(1)  Program  trade,  index  arbitrage;  (2) 
program  trade,  non-index  arbitrage:  and 
(3)  all  other  orders.  Each  category  will 
be  broken  down  by  four  customer  types 
as  shown  below  along  with  the  account 
identiRcation  codes. 
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The  Exchange  also  is  adopting 
de^nitions  for  "program  trade,  index 
arbitrage."*  "program  trade,  non-index 
arbitrage,"  s  "member/member 
organization:  proprietary,"  «  "member/ 
member  organization:  as  agent  for  other 
member,"'  "individual  (80A)."«  and 
"other  agency."  9 

The  BSE  believes  that  the  proposal 
will  enhance  the  efficiency  and 
accuracy  of  audit  trail  ">  information 


*  "Program  trade,  index  arbitrage"  is  defined  as 
the  purchase  or  sale  of  "baskets"  or  groups  of  stocks 
In  conjunction  with  the  intended  purchase  or  sale 
of  one  or  more  cash-settled  options  or  futures 
contracts  in  an  attempt  to  profit  by  the  price 
difference,  as  deflned  in  NYSE  Rule  80A. 

*  "Program  trade,  non-index  arbitrage"  is  deRned 
as  a  trading  strategy  involving  the  related  purchase 
or  sale  of  a  group  of  IS  or  more  stocks  having  a  total 
market  value  of  Si  million  or  more,  as  defined  in 
NYSE  Rule  80A. 

*  "Member/member  organization:  Proprietary"  it 
defined  as  •  member/member  organization  trading 
for  its  own  account. 

'  "Member/member  organization:  as  agent  for 
other  membw"  is  defined  as  a  member/member 
organization  trading  as  agent  for  the  account  of 
another  member/member  organization. 

*  "Individual  (80A)"  is  defined  as  an  account  for 
an  individual  as  defined  by  NYSE  Rule  BOA.  NYSE 
Rule  80A(e)(iii)  states  that  "account  of  an 
individual  investor"  means  an  account  covered  by 
section  11(a)(1)(E)  of  the  Act  SecUon  11(a)(1)(E) 
states  that  section  11(a)(1)  shall  not  make  unlawful 
any  transaction  for  the  account  of  a  natural  person, 
the  estate  of  a  natural  person,  or  a  trust  (other  than 
an  investment  company)  created  by  a  natural 
person  for  himself  or  another  natural  person. 

*  "Other  agency"  is  defined  as  any  other  non- 
member  or  non-member  organization. 

>oAn  audit  trail  is  a  surveillance  tool  produced 
and  utilized  by  a  self-regulatory  organization  to 
detect  fraudulent  or  illegal  trading  and  for 
investigative  purposes  in  disciplinary  proceedings. 
It  is  comprised  of  trade-by-trade  data,  in 
chronological  order,  including  the  name  of  the 


and  will  facihtate  surveillance 
investigations  by  readily  identifying  a 
member's  ovm  proprietary  trading,  thus 
reducing  information  requests  to 
member  firms. 

The  Exchange  states  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,  which  provides,  in 
pertinent  part,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principle  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  section  6(b)(5)  of  the 
Act.i»  Section  6(b)(5)  requires  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

The  Commission  believes  that  the 
proposed  identification  codes  should 
prevent  fraudulent  and  manipulative 
acts  by  improving  the  accuracy  and 
efficiency  of  audit  trail  information. 
Specifically,  the  Commission  believes 
that  the  identification  codes  should 
facilitate  surveillance  investigations  by 
clearly  demarcating  a  member's  own 
proprietary  trades.  In  this  regard,  the 
Commission  believes  that  fraud  and 
manipulation  would  be  more  effective 
deterred  by  more  focused  surveillance 
investigations  promptly  revealing 
disciplinary  violations.  In  addition, 
more  accurate  audit  trail  information 
should  increase  the  effectiveness  of  the 
Exchange's  automated  surveillance 
procedures  and  provide  Exchange  staff 
with  a  more  comprehensive 
reconstruction  of  trading  activity. 

The  Commission  notes  that  member 
firms  will  be  given  three  months 
following  Commission  approval  of  the 
proposal  to  make  changes  to  their 
systems  to  enable  them  to  comply  with 
the  new  order  identification 
requirements.  12 


security,  quantity,  price,  execution  time  and  parties 
to  each  trade. 

"  1.9  U.S.C78«[b)  (1988). 

"Telephone  conversation  between  Karen  A. 
Aluise,  Assistant  Vice  President  BSE,  and  Louis  A. 
Randazzo,  Attorney,  Commission,  on  July  28, 1993. 


It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,i3  that  the 
proposed  rule  change  (SR-BSE-93-13) 
is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mu'garat  R  McFarland. 

Deputy  Secretary. 

[FR  Doc.  93-28850  Filed  11-23-93;  8:45  am) 

BtUMQ  COOe  M1»-01-M 


[ReiMM  Na  34-33206;  RIa  No.  SR-CBOE- 
83-26] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Bids  and  Offers  for 
Stocks.  Warrants,  and  Other  Non- 
Option  Securities,  and  Priority  and 
Preference  of  Such  Bids  and  Offers 

November  17, 1993. 

On  June  22, 1993,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  amend  Exchange  Rule  30.12,  which 
defines  bids  and  offers  for  stocks, 
warrants,  and  other  non-option 
securities,  and  CBOE  Rule  30.13,  which 
establishes  rules  of  priority  and 
precedence  for  such  bids  and  offers,  to 
make  these  rules  conform  more  closely 
to  the  comparable  rules  of  certain  other 
self-regulatory  organizations  ("SROs"). 
Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  September  20, 
1993.3  No  comment  letters  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  Exchange's 
proposal. 

Tne  Exchange  proposed  to  amend 
Interpretation  and  Policy  .01  under 
CBOE  Rule  30.12  to  provide  that 
notwithstanding  the  provision  of 
Exchange  Rule  7.4  that  prohibits  orders 
in  which  a  member,  non-member  joint 
venture  participant,  or  non-member 
broker-dealer,  has  an  interest,  from 
being  accepted  in  the  limit  order  book, 
no  such  prohibition  shall  apply  to 
orders  for  stocks,  warrants,  unit 
investment  trust  ("UIT")  interests,  and 
other  nonoption  securities.  The 
proposal  would  also  amend  CBOE  Rule 
30.13  in  order  to  eliminate  the  provision 


"  15  U.S.C  78s(b)(2)  (1988). 
»« 17  CFR  200.30-3(a)(12)  (1991). 
MS  U.S.C  78s(b)(l)  (1988). 
*  17  CFR  240.19l>-4  (1992). 
»  See  Securities  Exchange  Act  Release  No  32B87 
(September  14, 1993),  58  FR  46912. 
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of  subparagraph  (f)(1)  that  gives  bids 
and  offiBrs  in  the  limit  order  book 
priority  over  bids  and  offers  in  the 
trading  crowd  at  the  same  price. 
The  Exchange  believes  that  the 
foregoing  rules,  as  they  are  currently 
written,  differ  from  the  rules  of  certain 
other  SROs.  Specifically,  the  CBOE 
believes  that  the  proposed  amendment 
to  CBOE  Rule  30.12  will  make  CBOE's 
rules  more  like  New  York  Stock 
Exchange.  Inc.  ("NYSE")  Rule  104  and 
American  Stock  Exchange.  Inc. 
("Amex")  Rules  170  and  190.  which 
only  prohibit  orders  for  non-options 
securities  from  specialists  from  being 
held  in  a  specialist's  limit  order  book. 
Similarly,  the  Exchange  believes  that 
the  proposed  amendment  to  CBOE  Rule 
30  13  will  conform  the  Exchange's  rules 
to  those  of  the  Amex  which  do  not 
provide  for  book  order  priority  for  non- 
options  orders,  except  (1)  that  a 
specialist  must  give  precedence  to 
orders  in  his  limit  order  book  before 
executing  at  the  same  price  orders  for  an 
account  in  which  he  has  an  interest.* 
and  (2)  in  certain  other  limited 
circumstances.*  CBOE  Rule  8.80(c)(7) 
incorporates  Amex's  specialist 
exception  by  giving  booked  orders 
priority  over  proprietary  orders  of 
Designated  Primary  Market-Makers  who 
represent  orders  in  the  book.  As  a  result. 
the  CBOE  beheves  the  effect  of  the 
proposed  amendments  is  to  put  the 
CBOE  on  parity  with  other  SROs  with 
respect  to  orders  for  non-options 
securities,  and  thus  enhance  its  ability 
to  compete  with  other  SROs  in  stocks, 
warrants.  UTT  interests,  and  other  non- 
option  securities. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5), «  in  that 
the  Exchange  rules,  as  amended,  will 
mirror  the  rules  of  various  other  SROs 
with  respect  to  orders  for  stocks, 
warrants,  UIT  interests,  and  other  non- 
options  securities.  Specifically,  the 
proposed  amendment  to  Interpretation 
.01  to  CBOE  Rule  30.12  will  conform  the 
Exchange's  rules  to  NYSE  Rule  104,  and 
Amex  Rules  170  and  190,  which 
prohibit  specialists'  orders  for  non- 
option  securities  from  being  held  in  a 
specialist's  limit  order  book. 


Similarly,  the  proposed  amendment 
to  CBOE  Rule  30.13  would  conform  the 
CBOE's  rules  to  Amex's  rules. 
Specifically,  Amex  Rule  108(d)  which 
does  not  provide  for  book  priority 
except  to  the  extent  the  limit  order  book 
is  entitled  to  participate  with  brokers  on 
parity  in  stated  percentages  of  unpaired 
orders  at  the  opening.  Additionally,  this 
proposed  amendment,  in  conjunction 
with  CBOE  Rule  8.80(c)(7).  will  conform 
CBOE's  rules  to  Amex  Rule  155  which 
provides  that  book  order  priority  only 
exists  in  the  case  of  specialists  in  that 
a  specialist  is  required  to  give 
precedence  to  orders  in  his  limit  order 
book  before  executing  at  the  same  price 
orders  for  an  account  in  which  he  has 
an  interest. 

The  Commission  believes  that  the 
proposed  rule  change  may  enhance  the 
ability  of  the  CBOE  to  compete  with 
other  SROs  for  orders  for  stocks, 
warrants,  UTT  interests  and  other  non- 
option  securities,  which  will  ultimately 
benefit  investors  who  trade  these 
products.  In  addition,  the  Commission 
finds  that  the  proposed  rule  change  will 
solely  affect  orders  for  stocks,  warrants, 
and  other  non-option  securities  and  will 
have  no  affiect  on  the  priority  given  to 
options  orders  in  the  Urait  order  book 
pursuant  to  CBOE  Rule  6.45.  As  a  result, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act  and  may  serve  to 
increase  competition  between  SROs  for 
orders  for  non-option  securities  without 
raising  any  regulatory  concerns. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-28)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarlaod. 

Deputy  Secretary, 

[PR  Doc.  93-28604  Filed  11-23-93;  8:45  am) 

BiUJNO  cow  WIO-OI-M 


«S«e  Amex  Rule  155. 

»  Limit  book  order  priority  would  also  exist  to  the 
•xtant  that  the  limit  order  book  i*  entitled  to 
participate  with  brokers  on  parity  In  stated 
percentages  of  unpaired  ordars  at  the  openiaa.  Sea 
Ani«x  Rule  108(d). 

•15US^78f(b)(5)(l»8«). 


[ReiMM  Na  34-33220;  RIe  No.  SR-Phlx- 
93-40] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange.  Inc. 
Conforming  Certain  Documents  to 
Reflect  Changes  to  Form  BD 
Concerning  Disclosure  of  Rnes 

November  18. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
2, 1993.  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  both  its 
Notice  of  Fine  for  Minor  Violation(s)  of 
Options  Floor  Procedure  Advices 
("Citation")  and  the  index  of  the  Floor 
Procedure  Advice  Handbook  ("index") 
to  indicate  that  Form  BD  no  longer 
requires  disclosure  of  any  uncontested 
fine  of  $2,500  or  less  imposed  pursuant 
to  the  Exchange's  minor  rule  plan. 

The  Phlx  requests  accelerated 
approval  of  the  proposal.  The  Phlx 
stated  that  accelerated  approval  would 
enable  the  Exchange  to  conform  its 
policy  relating  to  the  reporting  of  minor 
rule  violations  to  the  Commission's 
amendments  to  Form  BD. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Purpose 

On  July  27, 1992,  the  Commission 
adopted  amendments  to  Item  7(E)(2)  of 
Form  BD,  the  uniform  application  form 
for  broker-dealer  registration  under  the 
Act. 3  The  amendments  eUminated  the 
requirement  that  broker-dealers  disclose 
on  Form  BD  any  violation  of  a  self- 
regulatory  organization  ("SRO")  rule 


'l5U.S.C78s(b)(2)(198a). 
•17  CFR  200.30-3(aJ(12)  (1992). 


'  15  U.S.C  78s(b)(l)  (1988). 
»17CFR240  19b-«(1991). 
'  See  Securities  Exchange  Act  Release  No.  30958 
Uuly  27.  1992),  57  FR  34028  Ouly  31. 1992). 


F«d«ral  Register  /  Vol.  58.  No.  225  /  Wednesday,  November  24,  1993  /  Notices 


62177 


that  is  designated  as  "minor"  pursuant 
to  an  enforcement  and  reporting  plan 
filed  with,  and  approved  by,  the 
Commission  pursuant  to  Rule  19d-l 
under  the  Act.4 

The  Exchange,  a  self-regulatory 
organization  with  a  plan  approved 
under  SEC  Rule  19a-l  s  and  codified  In 
Exchange  Rule  970,"  proposes  to  amend 
the  Qtation  and  index  to  the  Floor 
Procedure  Advice  Handbook  to  reflect 
the  Commission's  amendments  to  Form 
BD.  Specifically,  the  Phlx  proposes  to 
add  the  following  language  to  the 
Citation  and  index:  The  Securities  and 
Exchange  Commission  does  not  require 
an  amendment  to  Item  7  of  Form  BD  for 
any  fine  of  $2,500  or  less  imposed 
pursuant  to  the  Exchange's  Floor 
Procedure  Advices.' 

(b)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6  of  the  Act  in 
general,  and  in  particular,  with  section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


« 17  CFR  240.19d-l  (lesi).  Rule  19d-l(c)(2) 
authorizes  oatioiul  sacuiitias  exchanges  to  adopt 
minor  rule  violation  plans  for  summary  discipline 
and  abbreviated  reporting  of  minor  rule  violations 
by  exchange  members  and  member  organizations. 
An  SRO  is  required,  pursuant  to  paragraph  (cMl)  of 
Rule  19d-l,  to  file  promptly  with  the  Commisston 
any  final  disciplinary  actions  taken  by  the  SRO. 
However,  paragraph  (c)(2)  of  Rule  19d-l  establisbet 
that  micor  rule  plan  determinations  not  exceeding 
S2,S00  are  not  final,  thereby  permitting  the  SRO  to 
report  on  a  periodic  as  opposed  to  Immadiats, 
baisit. 

>  The.Phbc's  minor  rule  plan  consists  of  Floor 
Procedure  Advices  with  accompanying  fines. 

•  See  Senirities  Exchange  Act  Release  No.  23491 
{August  1,  1986),  51  FR  28469  (August  7.  1986) 
(order  approving  File  No.  4-289). 

'  Phlx  Rule  970  authorizes  the  Exchange,  in  lieu 
of  commencing  a  disciplinary  proceeding,  to 
impose  a  fine,  not  to  exceed  S2,S0O.  on  any 
member,  member  organization,  or  any  partner, 
officer,  director  or  person  employed  by  or 
associated  with  any  mamba  or  member 
organization,  for  any  violation  of  a  Floor  Procedure 
Advice  of  the  Exchange,  which  violation  the 
Exchange  shall  have  determined  is  minor  in  na^Jre. 

In  accordance  with  SEC  Rule  19d-l(c)t2),  ffaaes  in 
excess  of  S2,500,  assessed  under  Phlx  Rule  970,  are 
not  considered  pursuant  to  the  miitar  rule  violation 
plan  and  thus  are  subject  to  the  current  reporting 
requirements  of  Rule  19d-l(cMl)  of  the  Act 


C.  Self-Re^latory  Organization's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

nL  Soiicitatioa  of  ConuneiUs 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  fling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx  All 
submissions  should  refer  to  File  No. 
SR-Phlx-93-40  and  should  be 
submitted  by  December  15. 1993. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approved  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  sections  6(b)  (1)  and  (7), 
6(d)(1)  and  19(d)  of  the  Act  and 
Exchange  Act  Rule  19d-l.» 

The  Commission  believes  that  the 
proposal  furthers  the  purposes  of 
section  6(b)(1)  of  the  Act  by  referencing 
the  Commission's  recent  amendments  to 
Form  BD  in  the  rules  of  the  Exchange. 
An  exchange's  ability  to  enforce 
compliance  by  its  members  and  member 
organizations  with  exchange  and 
Commission  rules  is  central  to  its  self- 
regulatory  function.  In  this  regard,  the 
proposal  would  amend  the  Exchange's 
Citation  and  the  index  in  accordance 
with  the  Commission's  amendments  to 
Form  BD  by  specifying  that  the 
Commission  does  not  require  an 
amendment  to  Item  7  of  Form  BD  for 
any  uncontested  fine  of  $2,500  or  less 
imposed  pursuant  to  the  Exchange's 


Floor  Procedure  Advices.*  As  noted 
above,  the  Commission  determined  to 
amend  Question  (E)(2)  of  hem  7  of  Form 
BD  to  exclude  SRO  rule  violations 
designated  as  minor  pursuant  to  a  plan 
approved  by  the  Commission  imder 
Rule  19d-l.io  The  Commission  has 
approved  the  Phlx's  Floor  Procedure 
Advices  and,  as  a  result,  the  Phlx  files 
periodic  reports  in  accordanc»  with 
Rule  19d-l."  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  for  the  Phlx  to  amend  its 
Qtation  and  the  index  to  reflect  the 
Commission's  amendments  to  Form  BD. 

Because  the  revised  Citation  and 
index  would  specify  the  Commission's 
disclosure  requirement,  the  proposal 
should  assist  members  and  member 
organizations  in  preparing  accurate 
resp(»ises  to  Question  (E)(2)  of  Item  7  of 
Form  BD.  The  Commission,  therefore, 
believes  that  the  proposal  is  consistent 
with  the  section  6(b)(7)  requirement  that 
the  rules  of  an  exchange  be  consistent 
with  section  6(d)(1)  and  provide  fair 
procedures  for  the  disciplining  of 
exchange  members  and  persons 
associated  with  exchange  members. 

Finally,  the  Ck)mmi8Sion  notes  that 
the  proposed  rule  change  preserves  the 
regulatory  benefits  intended  by  the  Act. 
Although  the  proposed  rule  change 
would  conform  Phlx  rules  to  amend 
Form  BD's  disclostire  requirements,  the 
proposal  would  not  alter  the  Exchange's 
reporting  requiremoits  under  Rule  19d- 
1(c)(2).  The  Phlx  will  continue  to  have 
the  obligation  to  report  minor  rule 
violation  determinations  to  the 
Commission  on  a  periodic  basis. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The  Phlx 
proposal  simply  ccMiforms  the  Phlx's 
Citation  and  index  to  the  Commission's 
recent  amendments  to  Form  BD. 
Moreover,  the  Commission's  proposed 
amendments  to  Form  BD  were 
published  in  the  Federal  Register  for 
the  fuU  statutory  period.  >» 


•  15  U.S.C  TSflbXl)  end  [7),  78f|d)(l).  rSsCd)  and 
17  CFR  240.19(d)-l  (1091). 


•  A  party  penalized  pursuant  to  Rule  970  may 
properly  contest  the  Exchange's  determination,  and 
the  matter  shdl  be  referred  to  the  Business  Coodud 
Committee  fcir  their  consideration  aod 
determinatioiL  See  Phbi  Rule  970(d). 

>o  See  Securities  Exchange  Act  Release  Na  3095«, 
supra  note  3.  Prior  to  the  Conunission's  adoption 
of  amendments  to  Form  BD,  Question  (E)(2)  of  Item 
7  required  applicants  to  disclose  whether  an  SRO 
or  commodibes  exchange  ever  brand  the  apphoni 
or  a  control  affiliate  to  have  been  involved  in  any 
violation  of  its  rules. 

i>  See  supra  note  6. 

"See  Securities  ExdMitge  Act  Rdease  No.  29643 
(September  6,  1991),  56  FK  44029.  All  of  the 
comments  that  addressed  the  proposed  amendment 
to  Item  7  (E)  (2)  beheved  thai  it  was  appropriate. 

CootlDuad 
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It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  >« 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[PR  Doc.  93-28853  Filed  11-23-93:  8:45  am) 

BIUJNO  C00€  M10-01-M 


[Rrt.  No.  IC-19884;  811-3926] 

MPS  High  Yield  Municipal  Bond  Fund; 
Application 

November  18, 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  MFS  High  Yield  Municipal 

Bond  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FWJNQ  DATE:  The  application  was  filed 
on  November  5, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  13. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW..  Washington.  DC  20549. 
Apphcant,  500  Boylston  Street.  Boston. 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  December 
14. 1983.  appUcant  registered  under  the 
Act  as  an  investment  company,  and 
filed  a  registration  statement  to  register 
its  shares  under  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  February  27, 1984, 
and  the  initial  pubUc  offering 
commenced  on  or  about  that  date. 

2.  On  April  21. 1993.  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  (the  "Plan") 
between  apphcant  and  MFS  Series  Trust 
in  (formerly,  Massachusetts  Financial 
High  Income  Trust),  a  registered  open- 
end  management  investment  company, 
on  behalf  of  one  of  its  series.  MFS 
Municipal  High  Income  Fund  (the 
"Surviving  Fund").  In  addition,  the 
board  of  trustees  made  the  findings 
required  by  rule  17a-8  under  the  Act.i 

3.  On  June  9. 1993,  applicant 
distributed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on 
August  5. 1993.  apphcant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  September 
7. 1993.  apphcant  transferred  all  of  its 
assets  to  the  Surviving  Fund  in 
consideration  of  the  Surviving  Fund's 
Class  A  shares  with  the  equivalent  net 
asset  value.  Applicant  then  distributed 
the  Surviving  Fund's  shares  to  its 
shareholders.  After  completion  of  the 
reorganization,  each  shareholder  of 
appUcant  owned  Class  A  share  of  the 
Surviving  Fund  wi\h  the  same  aggregate 
net  asset  value  as  the  shares  of  apphcant 
owned  by  the  shareholder  immediately 
prior  to  the  reorganization.  On 
September  7, 1993.  applicant  had 
84,884,946.641  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$796,730,121.10  and  a  per  share  net 
asset  value  of  $9. 39. 

5.  The  Surviving  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  Legal,  accoumting. 
printing,  transfer  agency,  proxy 
sohdtor.  and  other  expenses  were  in  the 
approximately  amount  of  $13,674. 
$1,245.  $11,695.  $21,476.  $4,253.  and 
$8,017.  respectively. 


6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
Uquidation  of  their  interests  have  not 
been  made.  AppUcant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  AppUcant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  vdnding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  93-28856  Piled  11-23-93;  8:45  am] 
BiLUNO  cooE  aoio-oi-«i 


TRADE  AND  DEVELOPMENT  AGENCY 

SES  Performance  Review  Board 

AGENCY:  Trade  and  Development 
Agency. 

ACTION:  Notice. 


See  Securitief  Exchange  Act  Release  No.  30958 
supra  note  3.0 

"15U.S.C78s(b)(2)(1988). 

>«  17  CFR  20O.3O-3(a)(l2)  (1991). 


« Rule  17»-8  provides  an  Bxamption  &xim  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an  affiliated  person, 
solely  l>y  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 


SUMMARY:  Notice  was  given  on  the 
appointment  of  members  of  the  Trade 
and  Development  Agency's  (TDA) 
Performance  Review  Board  in  the 
Federal  Register  on  November  3, 1993, 
58  FR  58712. 

Two  members  of  TDA's  Performance 
Review  Board  are  being  replaced. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amey  DeSoto.  General  Counsel.  Trade 
and  Development  Agency.  State 
Annex— 16.  Room  309.  Washington.  DC 
20523-1602,  (703)  875-4357. 

SUPPLEMENTARY  INFORMATION:  The 
following  names  replace  Nancy  Frame 
and  Lisa  DeSoto  as  members  of  the 
Trade  and  Development  Agency's 
Performance  Review  Board:  Duff 
Gillespie,  Acting  Deputy  Assistant 
Administrator  for  the  Global  Bureau. 
Agency  for  International  Development; 
and  Robert  Perkins.  Counsel  to  the 
Inspector  General.  Agency  for 
International  Development. 

Dated:  November  18, 1993. 
J.  Joseph  Grandmaison. 

Director,  TDA. 

(PR  Doc.  93-28846  Piled  11-23-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedtnga;  Agreements 
nied  during  the  Week  Ended  NovwRber 
12,1983 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number.  49249 
Date  filed:  ^k>vembe^  9, 1993 
Parties:  Members  of  the  Intematicmal 

Air  Transport  Association 
Subject:  TC2  Reso/P  1500  dated 

November  5, 1993.  Within  Europe 

Expedited  Resos  r-l  to  r-16  (Not 

Applicable  between  EC  Meoiber 

States) 
TC2  Rbso/P  1501  dated  November  5. 

1993,  Within  Europe  Expedited  Resos 

r-l  7  to  r-23  (Applicable  between  EC 

Member  States) 
TC2  Reso/P  1502  dated  November  5, 

1993,  Within  Europe  Expedited  Resos 

4-24  to  r-25  (Applicable  between  EC 

Member  Slates) 
Proposed  Effective  Date:  January  1, 1994 
Docket  Number:  49250 
Date  filed:  November  9, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  COM?  Mail  Vote  653. 

Amend  Mileage  Manual 
Proposed  Effective  Date:  E>ecember  1 , 

1993 
Docket  Number:  49251 
Date  filed:  November  9. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/P  1508  dated 

November  5, 1993,  Within  Africa 

Expedited  Resos  i^l  to  r-7 
Proposed  Effective  Date:  January  1, 1994 
Docket  Number:  49264 
Date  filed:  November  12, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Telex  Mail  Vote  654. 

Delete  Cities  from  reso  01 5 v  Add-on 

Tables 
Proposed  Effective  Date:  December  1, 

1993 
Docket  Number:  49265 
Date  filed:  November  12, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Sufc/ect:  TC12  Reso/P  1536  dated 
October  15. 1993,  Mid  Atlantic-Africa 
Resos  r-l  to  r-7 
Proposed  Effective  Date:  April  1, 1994 
Docket  Number:  49267 
Date  filed:  November  12. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Sufe/ect;  TC12  Resp/P  1534  dated 
October  15. 1993.  North  Atlantic- 
Africa  Pass  Resos  r-l  to  r-20 


Proposed  Effective  Date:  April  1, 1993 

Phyllis  T.Kiylor, 

Chief.  Documemtary  Service*  DMsion. 

IFR  Doc  93-28792  Piled  11-23-93;  S:4S  «n| 


Notice  of  AppUcatione  for  CertHicataa 
of  Public  Convenience  and  Neceaalty 
and  Foreign  Air  Carrier  Pemits  FUed 
Under  Subpart  Q  during  the  \(Veel( 
Ended  November  12. 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number  49244 

Date  filed:  November  8, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  6. 1993 

Description:  Application  of  Sociedad 
Anonima  Ecuatoriana  De  Transportes 
Aereos,  S.A..  pursuant  to  Section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  a  foreign  air 
carrier  permit  to  engage  in  regular 
foreign  air  transportation  with  respect 
to  persons,  property  and  mail, 
between  the  Repubbc  of  Ecuador  and 
the  United  States. 

Docket  Number  42081 

Date  filed:  November  9, 1993 

Due  Date  for  A  nswers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  7. 1993. 

Description:  Application  of  Martinair 
Holland  N.V.,  pursuant  to  Section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  amendment  of 
its  foreign  air  carrier  permit  so  that  it 
may  engage  in  scheduled  and  charter 
foreign  air  transportation  to  the  full 
extent  permitted  by  the  Open  Skies 
Agreement  concluded  by  the  United 
States  and  The  Kingdom  of  the 
Netherlands  on  September  4, 1992. 
Martinair  requests  implementation  of 
the  new  authority  on  December  4, 1993 


in  conjunction  with  the  inauguration  of 

its  Amsterdani-Denver  service. 

Phyllis  T.Kaykr. 

Chief  Documentary  Services  Division, 

IFR  Doc  93-28793  Filed  11-23-93;  8:45  am] 

HUMQ  COM  4MS-St^ 


Coast  Guard 

[CQOM-OTq 

Bran  Environmental  impectStaliminl, 
Bridges  Acroas  Arthur  KM.  New  York 
and  New  Jersey 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Coast  Guard,  as  the 
Federal  lead  agency  and  in  cooperation 
with  the  Port  Authority  of  New  York 
and  New  Jersey,  intends  to  prepare  and 
circulate  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  a  proposed  parallel 
bridge  south  of  the  existing  Goethals 
Bridge  crossing  the  Arthur  Kill  and 
other  crossings  between  New  Jersey  and 
New  York  for  the  proposed  modernizing 
or  enhancing  the  vehicular  capacity  of 
the  Staten  Island  Bridge  System.  A 
Coast  Guard  bridge  permit  approving 
the  location  and  plans  of  bridge  projects 
crossing  navigable  waters  of  the  United 
States  is  required  before  construction 
can  begin. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (obr).  First  Coast  Guard 
District,  Governors  Island,  Bldg.  135A, 
New  York,  NY  10004-5073. 
FOn  FURTHER  INFORMATION  CONTACT: 
Ms.  Evelyn  Smart,  Envirorunentai 
Protection  Specialist,  Bridge 
Administration  Branch,  at  the  address 
shown  above  or  by  telephone  at  (212) 
66S-7994. 

SUPPLEI«BCTARY  BIFORMATION:  This 
notice  of  intent  is  published  as  required 
by  regulations  of  the  Council  on 
Environmental  Quality  at  40  CFR  ' 
1501.7. 

The  jjroposed  project  is  intended  to 
provide  additional  capacity  for 
inter<;tate  transportation  in  this  section 
of  the  Neva  York/New  Jersey 
metropolitan  area. 

Sftlection  of  alternatives  to  be 
evaluated  in  the  DEIS  will  be 
determined  through  a  screening  analysis 
of  structural  alternatives,  including 
construction  of  a  parallel  bridge  south  of 
the  existing  Goethals  Bridge  and  other 
crossings  at  various  locations  on  the 
Arthur  Kill,  Raritan  Bay  and  Newark 
Bay;  nonstructural  alternatives, 
including  use  of  high-occupancy- 
vehicle  lanes,  intelligent  vehicular 
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highway  system  options,  and  other 
traffic  safety  management  measures; 
potential  ferry  routes  across  the  Arthur 
Kill,  Raritan  Bay  and  Upper  New  York 
Bay;  transit  use,  including  the  Delaware 
and  Otsego  Railroad  crossing  of  the 
Arthur  Kill,  providing  links  between 
Amtrak's  Northeast  Corridor  hne  and 
the  Staten  Island  Rapid  Transit;  and  a 
composite  alternative  of  selected, 
complementary  nonstructural,  transit, 
and/or  ferry  actions.  The  no  action 
alternative  will  evaluate  the  effects  of 
not  modernizing  and  enhancing 
capacity  on  the  Staten  Island  Bridge 
System. 

Potentially  significant  issues  to  be 
evaluated  include  relocation  of 
residential,  commercial  and  industrial 
displacements;  relocation  of  hazardous 
wastes  located  within  the  proposed 
project  right-of-way;  existing  and  future 
land  use  and  traffic  patterns;  threatened 
and  endangered  species  and  critical 
habitat;  impacts  on  section  4(0 
properties,  historic  and  archaelogical 
resources,  wetlands,  water  and  air 
quality  and  navigation. 

A  formal  interagency  scoping  meeting 
is  planned  for  federal,  state  and  local 
agencies  to  identify  potential  impacts, 
issues  and  concerns.  Written  comments 
are  invited  from  all  interested  parties  to 
assure  that  all  significant  issues  are 
identified  and  the  full  range  of 
alternatives  and  impacts  of  the  proposed 
project  are  addressed. 

Dated:  November  12, 1993. 
W.|.  Ecker, 

Chief,  Office  of  Navigation  Safety  and 

Waten^vy  Services. 

(FR  Doc.  93-28859  Filed  11-23-93;  8:45  am] 

BILUNG  CODE  4910-14-4I 


[CGD  93-077] 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Subcommittee  on 
Marine  Occupational  Safety  and 
Health;  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on  Marine 
Occupational  Safety  and  Health  of  the 
Chemical  Transportation  Advisory 
Committee  will  meet  on  Thursday. 
December  16, 1993  to  determine  the 
need  to  lower  the  threshold  for 
regulating  the  human  exposure  to 
Benzene-containing  mixtures.  The 
Subcommittee  will  also  review  the  need 
for  additional  comprehensive  exposure 
standards  for  marine  workers.  This 
meeting  will  initiate  the  Subcommittee's 
work  in  both  areas. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.R.  Colonna,  National  Fire  Protection 
Association.  1  Batterymarch  Park. 
Quincy.  MA  02269.  (617)  984-7435.  or 
Dr.  A.L.  Schneider,  U.S.  Coast  Guard 
Headquarters  (G-MTH-1).  2100  Second 
Street.  SW.,  Washington.  DC  20593- 
0001,(202)267-1217. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  held  at  Houston  Airport 
Marriott,  18700  Kennedy  Boulevard. 
Houston.  TX  77032,  phone  number 
(713)  443-2310.  The  meeting  will  begin 
at  9  a.m.  and  end  at  5  p.m.  Attendance 
is  open  to  the  public.  Members  of  the 
public  may  present  oral  statements  at 
the  meetings. 

Persons  wishing  to  present  oral 
statements  should  notify  Mr.  Colonna, 
National  Fire  Protection  Association,  or 
Dr.  Schneider,  U.S.  Coast  Guard 
Headquarters  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Subcommittee  at  any  time. 

Dated:  November  15, 1993. 
K.L.  Ervin, 

Acting  Chief,  Office  of  Marine  Safety,  Security 

and  Environmental  Protection. 

[FR  Doc.  93-28860  Filed  11-23-93;  8:45  amj 
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National  Highway  Traffic  Safety 
Administration 

National  Award  for  the  Advancement 
of  Motor  Vehicle  Research  and 
Development 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACilON:  Announcement  of  award; 
request  for  nominations. 

SUMMARY:  This  notice  announces  the 
National  Award  for  the  Advancement  of 
Motor  Vehicle  Research  and 
Development,  describes  its  background 
and  basis,  and  solicits  nominations  for 
the  award.  It  also  identifies  the  required 
content  for  nominations  and  describes 
the  evaluation  process  and  criteria  to  be 
used  in  making  selections. 
DATES:  Nominations  must  be 
postmarked  not  later  than  December  31. 
1993. 

ADDRESSES:  Send  complete  nominations 
with  supporting  information  to  George 
L.  Parker,  Associate  Administrator  for 
Research  and  Development.  NRD-01. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  St.  SW., 
Washington,  DC  20590.  For  further 
information,  contact  Dr.  Richard  L. 
Strombotne,  Special  Assistant  for 
Technology  Transfer  Policy  and 
Programs.  NRD-01.  National  Highway 


Traffic  Safety  Administration. 
Washington.  DC  20590.  phone:  202- 
366-4730,  fax;  202-366-5930. 
SUPPLEMENTARY  INFORMATION:  The 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991 
establishes  a  National  Award  for  the 
Advancement  of  Motor  Vehicle 
Research  and  Development.  It  sets  the 
basis  for  the  award  as  follows: 

The  Secretary  of  Transpwrtation  shall 
periodically  make  and  present  the  award  to 
domestic  motor  vehicle  manufacturers, 
suppliers,  or  Federal  laboratory  personnel 
who,  in  the  opinion  of  the  Secretary  of 
Transportation,  have  substantially  improved 
domestic  motor  vehicle  research  and 
development  in  safety,  energy  savings,  or 
environmental  impact.  No  person  may 
receive  the  award  more  than  once  every  5 
years.  (15  U.S.C.  3711c.) 

This  announcement  is  to  solicit 
nominations  for  the  National  Award  for 
the  Advancement  of  Motor  Vehicle 
Research  and  Development  and  to 
provide  relevant  information.  The 
award  consists  of  a  medal  and  citation 
from  the  Secretary  of  Transportation.  It 
vkrill  be  presented  at  an  appropriate 
ceremony. 

Nominators 

Any  person  may  nominate 
individuals  or  organizations  he  or  she 
believes  are  worthy  of  receiving  the 
award  by  reason  of  accomplishments. 

Eligibility 

Eligibility  for  the  National  Award  for 
the  Advancement  of  Motor  Vehicle 
Research  and  Development  is  limited  to 
domestic  motor  vehicle  manufacturers, 
domestic  suppliers  to  the  motor  vehicle 
industry,  their  employees,  and 
personnel  of  Federal  laboratories.  See 
the  Definitions  section  below  for  the 
definitions  of  the  following  terms: 

Domestic  motor  vehicle  manufacturer. 
Domestic  supplier,  and  Federal  laboratory. 

Qualifying  Work 

The  award,  will  recognize  work  that 
has  substantially  improved  domestic 
motor  vehicle  research  and 
development  in  the  areas  of  motor 
vehicle  safety,  motor  vehicle  energy 
savings,  or  environmental  impacts  of 
motor  vehicles.  The  work  may  be  a 
singular  one-time  accomplishment  or  it 
may  be  a  series  of  accomplishments  that 
have  had  substantial  effect  over  time. 
Examples  of  the  types  of  achievements 
that  fall  into  the  three  categories  are: 

1.  Safety  Improvement— Vehicular 
technology  that  reduces  the  Hkelihood 
of  crashes  (crash  avoidance)  or  the 
likelihood  of  serious  injury  when  a 
crash  occurs  (crashworthiness)  or 
otherwise  improves  the  chances  of  post- 
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crash  survival/recovery  of  crash  victims. 
This  could  include  research  and 
development  of  instrumentation  or 
biomechanics. 

2.  Energy  Savings — Technology  that 
saves  energy  in  the  production  or 
operation  of  motor  vehicles  by  such 
means  as  light  weight  structures,  engine 
and  drive  train  improvements, 
reductions  in  tire  rolling  resistance  or 
aerodynamic  drag,  and  modifications  of 
fuel  characteristics. 

3.  Improvements  in  Environmental 
Quality — Motor  vehicle  technology  that 
reduces  emissions,  reduces  solid  waste, 
reduces  hazardous  waste,  reduces  noise 
(e.g.,  tire  noise),  as  well  as  technology 
that  reduces  waste  byproducts  of  motor 
vehicle  production,  operation,  or 
scrappage. 

Required  Contents  of  nomination 

"Names  and  identification  of  specific 
individuals  or  organizations  being 
nominated. 

•Identification  of  nominator(s)  with 
title(s).  address(es)  and  phone 
number(s).  At  least  one  nominator 
must  sign  the  nomination. 

•Description  of  accomplishments, 
including  the  nature  of  the  specific 
research  and  development 
accomplishment  and  reasons  why  it 
constitutes  substantial  improvement. 
Identify  involvement  of  organization 
or  individual(s)  nominated. 

•Reference  for  improvements  (patents, 
awards,  papers,  other  recognition). 

•Establish  eligibility  of  nominees. 
Individuals  must  be  past  or  current 
employees  of  organization  at  which 
research  and  development  was 
accomplished. 

•Establisn  that  improved  technology  is 
for  motor  vehicles  offered  for  sale  in 
the  United  States. 

.  Limitation  on  length  of  nomination 

The  nomination  is  limited  to  10 
numbered  pages  of  8.5  inch  x  11.0  inch 
paper  with  one  inch  margins  and  font 
size  not  less  than  12  point. 

Send  an  original  and  three  copies  of 
the  complete  nomination  to  George  L. 
Parker,  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.  SW., 
Washington,  DC  20590.  Nomination  will 
be  returned  to  the  nominator  if  it 
includes  a  written  request. 

Evaluation  process  and  criteria 

NHTSA  and  other  Federal  agency  staff 
will  make  an  initial  screening  of  all 
nominations  postmarked  on  or  before 
December  31, 1993  to  ensure  that  they 
contain  the  required  infonhation  and 
meet  the  statutory  requirements  for 


eligibility  and  field  of  work. 
Subsequently,  a  special  panel  will 
evaluate  the  nominations.  NHTSA 
intends  that  the  evaluation  panel  will 
include  experts  in  the  fields  of  energy 
savings  and  environmental  impact  in 
addition  to  motor  vehicle  safety.  The 
panel  will  make  its  evaluations 
according  to  the  following  criteria: 

1.  Quality  of  cited  work. 

2.  Contribution  of  cited  work  to 
improved  safety,  energy  savings  or 
environmental  quality. 

3.  Involvement  of  nominee  with  cited 
work. 

The  Secretary  of  Transportation  will 
then  select  the  awardee  from  among  the 
nominees  receiving  high  evaluations 
from  the  evaluation  panel.  The 
Secretary  may  also  decide  not  to  make 
an  award.  His  decision  is  final. 

Definitions 

For  the  purposes  of  determining 
eligibility  for  the  National  Award  for  the 
Advancement  of  Motor  Vehicle 
Research  and  Development,  the 
following  definitions  will  apply: 

Domestic  motor  vehicle  manufacturer — a 
company  engaged  in  the  production  and  sale 
of  motor  vehicles  in  the  United  States  and 
that  has  majority  ownership  or  control  by 
individuals  who  are  citizens  of  the  United 
States.  [Definition  based  on  that  of  "United 
States-ovraed  company"  in  15  U.S.C. 
278n(j)(2)  as  added  by  Public  Law  102-245.) 

Domestic  supplier — a  company  that 
supplies  research  and  development,  design 
services,  materials,  parts  and/or  items  of 
equipment  or  machinery  to  a  motor  vehicle 
manufacturer  or  sut)contractor  to  a  motor 
vehicle  manufocturer  or  whose  products  are 
used  in  new  motor  vehicles  and  that  has 
majority  ownership  or  control  by  individuals 
who  are  citizens  of  the  United  States. 

Personnel  of  Federal  laboratory — 
Individuals  employed  by  the  Federal 
Government  at  a  facility  engaging  in  research 
and  development  activities  or  employed  by  a 
contractor  at  such  a  facility  that  is  owned  by 
the  Federal  Government  and  operated  by  that 
contractor. 

Issued  on:  November  18. 1993. 
Howard  M.  Smolkin, 

Acting  Administrator 

[FR  Doc.  93-28806  Filed  11-23-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Revtew 

November  17. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 


Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW  , 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

0MB  Number:  1557-0004. 

Fonn  Number:  TA-1. 

Type  of  Review:  Extension. 

Title:  Uniform  Form  for  Registration 
and  Amendment  to  Registration  as  a 
Transfer  Agent. 

Description:  This  form  is  used  by 
national  banks  and  national  bank 
subsidiaries  for  registration  and 
amendment  to  registration  as  a  transfer 
agent. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents 
55. 

Estimated  Burden  Hours  Per 
Respondent:  28  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  26  hours. 

Clearance  Officer:  John  Ference.  (202) 
874-^697.  Comptroller  of  the  Currency. 
250  E  Street,  SW.,  Washington,  DC 
20219. 

0MB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
IFR  Doc.  93-28809  Filed  11-23-93;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  17, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
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Internal  Rerenne  Service 

0^fB  Number:  1545-0939. 
Form  Number:  IRS  Form  8404. 
Type  of  Review:  Extension. 
Tide:  Computation  of  Interest  Charge 
on  DISC-Related  Deferred  Tax  Liability. 
Description:  Shareholders  of  Interest 
Charge  Domestic  International  Sales 
Corporations  (IC-DISCs)  use  Form  8404 
to  figure  and  report  an  interest  on  their 
DISC  related  deferred  tax  liability.  The 
interest  charge  is  required  by  Internal 
Revenue  Code  section  995(f).  IRS  uses 
Form  8404  to  determine  whether  the 
shareholder  has  correctly  figured  and 
paid  the  interest  charge  on  a  timely 
basis. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  2,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping— 4  his.,  4  min. 
Learning  about  the  law  of  the  form — 

2hr8.,23min. 
Preparing  and  sending  the  form  to  the 

mS— 2  hrs.,  34  min. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  18,020  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571,  llil  Constitution 
Avenue,  hAV.,  Washington,  DC  20224. 

0MB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Depaitmental  Reports,  Management  Officer. 
[FR  Doc  93-28810  Filed  11-23-93;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Internship  Capacity  Building  for 
Selected  Countries  of  Central  and 
Eastern  European,  Russia,  and  Central 
Asia  Republics 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice— request  for  proposals. 


SUMMAflY:  The  Office  of  Citizen 
Exchanges  (E/P)  requests  proposals  for 
the  planning  and  conducting  of  a  series 
of  training  workshops  around  the  U.S. 
The  workshops  are  intended  to  build 
the  capacity  of  local  organizations  to 
run  qiiality  internship  programs  in 
diverse  fields.  In  addition,  the  Agency 
seeks  the  development  of  internship 
program  standards  which  will  form  the 


core  of  the  workshop  curriculum,  and 
also  be  used  later  by  USIA  to  evaluate 
internships  completed  by  those 
organizations  ^o  have  taken  the 
workshop. 

After  the  deadline  for  submitting  the 
proposal,  USIA  officers  may  not  discuss 
this  competition  in  any  way  with 
applicants  until  final  decisions  are 
made. 

ANNOUNCEMENT  NAME  AND  NtJMBERS:  All 

communications  concerning  this 
announcement  should  refer  to  the 
INTERNSHIP  CAPACITY  BUILDING 
INmATTVE.  This  announcement 
number  is  E/P-94-16.  Please  refer  to 
this  tide  and  number  in  all 
correspondence  or  telephone  calls  to 
VSIA. 

DATES:  Deadlines  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  January  14, 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  January  14,1994,  but 
received  at  a  later  date. 

It  is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline. 
Internship  Capacity  Building  grant 
project  activity  should  begin  after  April 
1, 1994. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
reqxured  forms  should  be  submitted  by 
the  deadline  to  U.S.  Information 
Agency,  Ref:  ICBI-E/P-94-16;  Office  of 
Grants  Management  (E/XE);  301  4th 
Street,  SW.,  room  336;  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations,  institutions 
should  contact:  Europetin  Division  of 
atizens  Exchanges  (E/P),  room  216. 
U.S.  Information  Agency,  301  4th  Street 
SW.,  Washington,  DC  20547,  telephone 
202/619-5326,  fax  202/519-4350  to 
request  detailed  application  packets, 
which  include  award  criteria,  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation. 

Objectives  of  Internship  Capacity 
Building  Initiative 

Overview 

USIA  has  determined  that  internships 
are  one  of  the  most  effective  ways  to 
provide  skills  to  individuals  from  the 
other  coimtries.  As  the  demand  for  these 
placements  increases,  the  Agency  has 
determined  that  more  opportunities  for 
placements  are  needed.  Since  the 
increase  in  internships  is  mostly  likely 
for  participants  from  Central  and 
Eastern  Europe,  Russia,  and  Central 


Asia,  proposals  should  use  these  areas 
for  geographic  focus  when  planning 
training  seminars.  The  purpose  of  tbis 
program  is  to  increase  the  capacity  of 
community-backed  organizations  within 
the  U.S.  for  internships  placements, 
primarily  in  the  business  field,  but  also 
including  other  fields  such  as 
journalism  and  local  government. 

For  this  program,  an  internship  is 
defined  as  an  exchange  program  of  a 
minimum  of  one  month,  whose  defining 
aspect  is  the  placement  of  the  foreign 
exchange  within  an  institution  for  the 
purpose  of  profassional  improvement. 
This  would  include  "shadowing" 
programs  as  well  as  those  in  which  the 
intern  is  assigned,  to  greater  or  lesser 
extent,  the  tasks  of  a  regrilar  employee. 

E/P  will  give  strong  consideration  to 
proposals  demonstrating  a  significant 
previous  involvement  in  the 
development  of  internship  programs  as 
well  as  institutional  experience  in 
conducting  community  based  training 
programs.  Groups  with  internship 
experience  but  that  lack  expertise  in 
organizing  training  workshops  may 
wish  to  present  a  joint  proposal  with  an 
organization  whose  specialty  is  training. 

Programmatic  Considerations 

Pursuant  to  the  Bureau's  authorizing 
legislation,  grant  programs  must 
maintain  a  nonpolitical  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  pohtical, 
social  and  cultural  life. 

The  Workshops 

The  management  of  internships,  in 
both  a  logistical  and  programmatic 
sense,  is  a  complicated  operation,  but 
one  with  common  challenges  and 
problems  regardless  of  U.S.  location  or 
field.  Thus  it  is  a  program  skill  which 
can  be  taught  to  individuals  and 
organizations  that  wish  to  start 
internships  in  their  community  or 
immove  existing  standards. 

The  trainer  organization  will  send  a 
training  team  to  conduct  workshops  in 
ten  cities  selected  for  training.  TTie 
trainer  organization  should  develop  a 
core  workshop  curriculum  which  covers 
all  elements  common  to  any  internship 
program,  but  can  be  tailored  to  the 
needs  of  each  city.  For  the  purposes  of 
curriculum  planning,  the  wori^hop 
should  use  the  program  model  of 
receiving  a  minimum  of  25  interns  in 
the  community  at  the  same  time.  The 
workshops  should  be  planned  to 
address  all  of  the  issues  which  arise 
during  the  management  of  internships, 
such  as  recruitment  of  interns. 

Elacements,  transportation  logistics, 
ousing,  training  of  mentors,  cross- 
cidtural  sensitivity,  monitoring,  fund- 
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raising,  pre-placement  briefings  of  hosts 
and  interns,  post-placement  debriefings 
and  evaluation.  Materials  should  be 
prepared  for  the  workshop  which 
highlight  differing  approaches  to  each 
one  of  these  elements.  Workshop 
leaders  should  be  familiar  with 
internship  placements  in  different 
fields.  Since  many  of  the  community- 
based  orgtinizations  may  have  little 
international  experience,  particular 
emphasis  must  be  placed  on  cross- 
cultural  differences,  particularly 
differences  in  work  attitudes.  The  length 
of  the  workshops  should  normally  not 
exceed  three  days,  although  flexibility 
to  e)qpand  the  core  program  should  be 
considered. 

Development  of  Standards  of 
Performance 

The  Agency  also  seeks  a  method  of 
measuring  performance  of 
organization's  management  of 
internship  programs  to  assure  that  U.S. 
Government  funds  for  internships  are 
spent  well.  The  organization  selected  to 
conduct  the  workshops  will  be  expected 
to  develop  pre-set  criteria  which  can  be 
used  to  measure  the  performance  of 
community  based  organizations.  These 
standards  will  form  the  core  of  the 
workshop  curriculum,  must  coincide 
vfith  the  topics  listed  above  and  should 
clearly  assign  minimal  levels  of 
performance  in  each  sub-category.  The 
workshops  should  be  designed  to  teach 
community  based  organizations  how  to 
meet  these  minimal  standards.  Since  it 
is  expected  that  these  organizations 
would  compete  for  USIA  internship 
program  grants,  the  Agency  would  use 
these  standards  to  evaluate  how  well 
those  communities  conducted  USIA- 
funded  internships.  Organizations  are 
encouraged  to  consult  with  the  Office  of 
Policy  and  Evaluations  of  the  Bureau  of 
Education  and  Cultural  Afeirs  in 
developing  these  standards. 

Selection  of  Trainees 

The  selection  of  the  cities,  and  the 
organizations  in  them  to  receive  the 
training,  will  be  done  separately. 
Proposals  for  this  competition  should 
assume  that  one  or  more  non-profit 
organizations  within  a  city  will  be 
taking  the  workshop,  and  that  the  city 
will  have  the  minimum  requirements  to 
carry  on  internships,  such  as  size, 
diverse  economy,  and  community 
support. 

Funding 

USIA  has  budgeted  approximately 
$250,000  for  this  project,  but  expects 
that  competitive  proposals  will  come  in 
well  under  this  amount.  Exchange 
organizations  with  less  than  four  years 


of  successful  experience  in  managing 
international  exchange  programs  will 
not  be  eligible  for  this  competition. 

Cost-sharing  is  encouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  costs,  The  recipient  must 
maintain  written  records  to  support  all 
allowable  costs  which  are  claimed  as 
being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  0MB  Circular  AUG, 
Attachment  E — Cost-sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amoimt 
of  cost  sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

(1)  Complies  with  the  requirements  of 
0MB  Qrcular  No.  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
other  Nonprofit  Institutions; 

(2)  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

(3)  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

(1)  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

(2)  Preparation  of  the  supplemental 
reports  and  schedules  required  by  0MB 
Circular  No.  A-133,  AICPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

USIA  believes  that  the  costs  of  this 
program  will  fall  into  two  basic 
categories:  (A)  Development  of  the 
course  curriculum  and  course  materials, 
including  the  standards  of  performance, 
and  (B)  costs  connected  with  the 
workshops  themselves,  mainly  staff, 
travel  and  per  diem.  Proposals  should 
separate  the  two  categories,  and  give  a 
"unit  cost"  per  workshop  in  the  second 
category.  Workshop  site  costs  should  be 
included,  however  it  may  happen  that 
some  cities  may  provide  a  venue  at  no 
cost.  Since  cities  have  not  yet  been 
selected,  proposals  should  include 
airfare  costs  to  a  dty  of  "average" 
distance  away  fi'om  the  grantee's  base  of 
operations. 


The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  Domestic  air  fares;  ground 
transportation  costs. 

2.  Per  Diem.  Organizations  have  the 
option  of  using  a  flat  $140/day  for  non- 
staff  workshop  leaders  or  the  published 
U.S.  Federal  per  diem  rates  for 
individual  American  cities. 

Note:  Grantee  staff  must  use  the  published 
federal  per  diem  rates,  not  the  flat  rate. 

3.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

4.  Room  rental,  wnich  generally 
should  not  exceed  $250  per  day. 

5.  Materials  development.  Proposals 
may  contain  costs  to  purchase  and 
develop  materials  for  the  workshop 
participants. 

6.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant 
organizations  employees,  benefits,  an 
other  direct  and  indirect  costs  per 
detailed  instructions  in  the  application 
package. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  application  package. 

i?evjeiv  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  estabUshed 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  may  also  be  reviewed 
by  the  Office  of  General  Counsel  or 
other  Agency  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USlA's 
contracting  officer.  The  award  of  any 
grant  is  subject  to  availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  draunstances  prevent  award  of 
a  grant  all  preparation  and  submission 
costs  are  at  the  applicants  expense. 
USIA  will  not  award  funds  for  activities 
conducted  prior  to  the  actual  grant 
award. 
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Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Institutional  Ability/CajMcity /Record 

Applicant  institutions  must 
demonstratWTiot  only  their  experience 
in  conducting  successful  internships, 
but  also  show  that  they  can  teach 
internship  management  in  a  workshop 
format.  If  an  organization  is  a  previous 
USIA  grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past  USIA 
grants  as  determined  by  the  Office  of 
Contracts  (M/KG)  will  be  considered. 
Relevant  program  evaluation  of  previous 
projects  may  also  be  considered  in  this 
assessment. 

2.  Project  Personnel 

Personnel  should  have  extensive 
experience  in  implementing  intemsLip 
programs  in  different  fields.  Previous 
experience  by  staff  in  conducting 
training  workshops  should  be  noted. 
Resumes  must  be  provided  for  all 
individuals  involved  in  this  project; 
including  those  responsible  for  the 
development  of  workshop  materials, 
management  of  workshops,  and 
presenters  at  the  workshops.  Resumes 
for  consultants  and/or  subcontractors 
must  be  included. 

3.  Program  Plaiuing 

A  detailed  work  plan  should  provide 
milestones  for  the  accomplishment  of 
each  phase  of  the  project  and  clearly 
demonstrate  how  the  grantee  institution 
will  meet  milestones.  In  addition,  the 
work  plan  should  indicate  how  the 
work  plan  will  accomplish  the  overall 
project  goals. 

4.  Cross-Cultural  Expertise 

Evidence  of  sensitivity  to  historical, 
linguistic,  and  other  cross-culKxral 
factors  are  prerequisites.  Since  most 
interns  come  from  societi  s  which  are 
newly  democratic  and  with  only  a 
tenuous  knowledge  of  the  free  market/ 
western  business  environment,  the 
successful  applicant  should  provide 
evidence  that  the  core  curriculum  and 
workshop  format  will  prepare 
participating  community  based 
organizations  for  interns  from  this 
environment. 

5.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  each  workshop.  The  applicant 
should  indicate  what  technique  or 
methodology  will  be  used  to  meet  this 
requirement.  Reports  are  required  after 


each  workshop  outlining  success  or 
failures  and  what  if  any  changes  in  the 
core  cxirriculum  or  workshop  approach 
are  needed. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
USIA  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the  U.S. 
Government.  Awards  caimot  be  made 
until  funds  have  been  fully  appropriated 
by  the  U.S.  Congress  and  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  1. 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  16. 1993. 
Barry  Fulton. 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(FR  Doc.  93-28543  Filed  11-23-93;  8:45  am) 

BUJJNQ  COOC  tZao-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Readjustment 
of  Vietnam  and  Other  War  Veterans; 
Meeting 

ACTION:  Notice  of  meeting;  Advisory 
Committee  on  the  Readjustment  of 
Vietnam  and  Other  War  Veterans. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  gives  notice  under  Pubhc 
Law  92-463  of  a  meeting  of  the 
Advisory  Committee  on  the 
Readjustment  of  Vietnam  and  Other  War 
Veterans.  This  is  a  regularly  scheduled 
meeting  for  the  purpose  of  reviewring 
VA  and  other  relevant  services  for 
Vietnam  and  other  war  veterans,  to 
review  Committee  work  in  progress  and 
to  formulate  Committee 
recommendations  and  objectives. 
DATES:  The  meetings  will  be  held  on 
December  2  and  3, 1993.  The  meeting 
on  December  2  will  be  held  at 
Techworld  in  room  1105  located  at  801 
I  Street,  NW..  Washington,  DC.  On 
December  3  the  meeting  will  be 
conducted  at  the  American  Legion, 
Washington  Office,  1608  K  Street.  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Those  who  plan  to  attend  or  who  have 
questions  concerning  the  meeting 


should  contact  Arthur  S.  Blank.  Jr., 
M.D.,  Director,  Readjustment 
Counseling  Service.  Department  of 
Veterans  Affairs  (phone  number:  202- 
535-7554). 

SUPPt^MENTARY  INFORMATION:  The 
meeting  on  December  2  will  begin  at  8 
a.m.  and  adjourn  at  4:30  p.m.  and  on 
December  3  the  agenda  will  commence 
at  8:30  a.m.  and  adjourn  at  4:30  p.m. 
The  agenda  for  December  2  will  begin 
with  a  meeting  with  the  Secretary  of 
Veterans  Affairs  to  provide  national 
perspective  to  the  Committee's ^plans 
and  activities.  The  first  day's  agenda 
will  also  cover  outreach  and  counseling 
issues  related  to  serving  Native 
American  war  veterans,  a  meeting  with 
the  Assistant  Secretary  for  Policy  and 
Planning  to  review  and  discuss  VA 
services  to  minority  veterans  and  a 
presentation  by  and  discussion  with  the 
Director  of  VA's  National  Center  for 
Post-traumatic  S^tress  Disorder  to  review 
some  current  research  on  post-traumatic 
stress  disorder. 

On  December  3  the  Committee  will 
review  pending  legislation  of 
importance  for  the  readjustment  of  war 
veterans.  The  second  day's  agenda  will 
also  include  a  briefing  on  the  status  of 
the  Readjustment  Counseling  Service. 
Women  Veterans  Sexual  Trauma 
Counseling  Program.  The  Committee 
will  conclude  the  day  by  reviewing 
Committee  work  in  progress  and 
formulating  objectives  and  plans  for  the 
coming  year. 

Both  day's  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room. 

Dated:  November  16, 1993. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  93-28785  Filed  11-23-93;  8:45  am| 
BauNG  CODE  nso-m-^i 


Special  Medical  Advisory  Group; 
Meeting 

ACTION:  Notice. 


SUMMARY:  Notice  is  given  that,  under 
Public  Law  92-463,  there  will  be  a  • 
meeting  of  the  Special  Medical 
Advisory  Group.  The  purpose  of  the 
Special  Medical  Advisory  Group  is  to 
advise  the  Secretary  and  Under 
Secretary  for  Health  relative  to  the  care 
and  treatment  of  disabled  veterans,  and 
other  matters  pertinent  to  the 
Department's  Veterans  Health 
Administration.  All  sessions  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  meeting  room. 
DATES:  The  meeting  will  be  held 
December  9  and  10, 1993.  The  first 
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session  will  convene  on  December  9  at 
6  p.m.,  and  the  session  on  December  10 
will  convene  at  8:30  a.m.  Because  there 
will  be  limited  seating  capacity,  those 
wishing  to  attend  should  contact  Susan 
Hall,  Office  of  the  Under  Secaiftary  for 
Health,  Department  of  Veterans  Affairs. 
202/S35-7357.  prior  to  December  6, 
1993. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Renaissance  Hotel,  located  at  999 
9th  Street.  NW..  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hall.  Office  of  the  Under 
Secretary  for  Health.  Department  of 
Veterans  Affairs,  202-535-7357. 
Dated:  November  15, 1993. 


By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  93-28784  Filed  11-23-93.  8  45  am| 

WLIJNO  CODE  020-01 -M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday. 

November  29. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

i^eserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  International  banking  matter.  (This  item 
was  previously  announced  for  a  closed 
meeting  on  November  15, 1993.) 

2.  Request  by  the  General  Accounting 
Office  for  Board  comment  on  a  draft  report 
regarding  international  banking  supervision. 

3.  Matters  relating  to  the  Plans 
administered  imder  the  Federal  Reserve 
System's  employee  benefits  program. 


4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  itemi.  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

Dated:  November  19. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-28935  Filed  11-19-93;  4:50  am) 
BtLLMQ  cooe  mo-oi-p 

PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 


Federal  Register 

Vol.  58,  No.  225 

Wednesday,  November  24,  1993 


Board  of  Directors'  Meeting 
ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  annoimces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  Directors. 

DATE:  The  meeting  will  be  held 
Wednesday.  December  8, 1993,  at  10:00 
a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Peimsylvania  Avenue  Development 
Corporation,  Suite  1220  North.  1331 
Pennsylvania  Avenue.  NW., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901, 
and  is  open  to  the  pubUc. 
Robert  E.  McCally. 
Acting  Executive  Director. 

[FR  Doc.  93-28983  Filed  11-22-93;  11:40 
am] 

8IUJN0  COOE  7830-01-M 


Wednesday 
November  24,  1993 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  51  and  93 
Air  Quality:  Transportation  Plans, 
Programs,  and  Projects;  Federal  or  State 
Implementation  Plan  Conformity;  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  93 

[FRL-4804-3] 

Criteria  and  Procedures  for 
Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  action  establishes  the 
criteria  and  procedures  for  determining 
that  transportation  plans,  programs,  and 
projects  which  are  huided  or  approved 
under  title  23  U.S.C.  or  the  Federal 
Transit  Act  conform  with  State  or 
Federal  air  quality  implementation 
plans.  This  action  is  required  under 
section  176(c)(4)  of  the  Clean  Air  Act,  as 
amended  in  1990. 

Conformity  to  an  implementation 
plan  is  defined  in  the  Clean  Air  Act  as 
conformity  to  an  implementation  plan's 
purpose  of  eUminating  or  reducing  the 
severity  and  number  of  violations  of  the 
national  ambient  air  quality  standards 
and  achieving  expeditious  attainment  of 
such  standards.  In  addition.  Federal 
activities  may  not  cause  or  contribute  to 
new  violations  of  air  quality  standards, 
exacerbate  existing  violations,  or 
interfere  with  timely  attainment  or 
required  interim  emission  reductions 
towards  attainment.  This  final  rule 
establishes  the  process  by  which  the 
Federal  Highway  Administration  and 
the  Federal  Transit  Administration  of 
the  United  States  Department  of 
Transportation  and  metropolKan 
planning  organizations  determine 
conformity  of  highway  and  transit 
projects. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  27, 1993. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-92-21.  The  docket  is  located  in  room 
M-1500  Waterside  Mall  (ground  floor) 
at  the  Environmental  Protection  Agency, 
Attention:  Docket  No.  A-92-21,  401  M 
Street  SW..  Washington,  DC  20460.  The 
docket  may  be  inspected  from  8:30  a.m. 
to  12  p.m.  and  from  1:30  p.m.  to  3:30 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Sargeant,  Emission  Control 
Strategies  Branch,  Emission  Planning 
and  Strategies  Division,  U.S. 
Environmental  Protection  Agency,  2565 


Plymouth  Road.  Aim  Arbor,  MI  48105. 
(313)  741-7884. 
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D.  NOj  and  PM-10  in  the  Interim  Period 
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Interim  Period 

F.  Transportation  Control  Measures  (TCMs) 

1.  Demonstration  of  Timely 
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2.  SIP  Revisions  Due  to  TCM  Delays 

3.  Retrospective  Analysis  of  TCMs 

4.  TCMs  in  the  Absence  of  a  Conforming 
Transportation  Plan  and  Transportation 
Improvement  Program  (TIP) 

G.  Enforceability 

H.  Time  Limit  on  Project- Level 

Determinations 
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1.  Minimum  Standards 

2.  Consequences  of  Failure  to  Follow 
Consultation  Procedures 

3.  Role  of  State  Air  Agencies  in  Conformity 
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4.  EPA  Role  in  Conformity  Determinations 
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in  DOT'S  Metropolitan  Planning 
Regulations 

).  Frequency  of  Conformity  Determinations 

1.  Grace  Periods  Following  Triggers  for 
Redetermination 

2.  TIP  Amendments 

3.  SIP  Revisions  as  Triggers 

4.  Additional  Triggers 

5.  Lapsing  of  Transportation  Plan  and  TIP 
Confonnity  Determinations 

K.  Fiscal  Constraint 

L  Non-federal  Projects 

1.  Requirements  for  Adoption  or  Approval 
of  Projects  By  Recipients  of  Funds 
Designated  Under  Title  23  U.S.C  or  the 
Federal  Transit  Act 


2.  Disclosure  and  Consultation 
Requirements  for  Non-Federal  Projects 

3.  Response  to  Conunents 

V.  Discussion  of  Comments 

A.  Applicability 

1.  Incomplete  Data,  Transitional,  and  "Not 
Classified"  Areas 

2.  Length  of  the  Maintenance  Period 

3.  Statewide  Transportation  Plans  and 
Statewide  Transportation  Improvement 
Programs  (STIPs) 

4.  Other  Transportation  Modes 

5.  Highway  and  Transit  Operational 
Actions 

6.  Multiple  Stage  Projects 

7.  Project-level  Determinations 

8.  Projects  Which  Are  Not  From  a 
Conforming  Transportation  Plan  and  TIP 

9.  Multiple  Nonattainment  Areas  and 
MPOs 

B.  Applicable  Implementation  Plans 
C  Conformity  SIP  Revisions 

D.  Public  Participation 

E.  Plan  Content 

1.  Plan  Specificity 

2.  Timeframe  of  the  Transportation  Plan 

F.  Relationship  of  Plan  and  TIP  Conformity 
With  the  National  Environmental  Policy 
Act  (NEPA)  Process  ' 

G.  Latest  Planning  Assumptions 
H.  Latest  Emissions  Model 

I.  TCMs 

).  Regional  Emissions  Analysis 

1.  Regionally  Significant  Projects 

2.  Projects  Included  in  the  Regional 
Emissions  Analysis 

3.  Modeling  Procedures 

4.  Build/no-build  Test 

K.  Hot-spot  Criteria  and  Analysis 
L  Exempt  Projects 

VI.  Environmental  and  Health  Benefits 

VII.  Economic  Impact 

VIII.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Reporting  and  Recordkeeping 
Requirements 

C.  Regulatory  Flexibility  Act 

I.  Authority 

Authority  for  the  actions  taken  in  this 
notice  is  granted  to  EPA  and  DOT  by 
section  176(c)  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7521(a)). 

n.  Summary  of  the  Final  Rule 

This  rule  requires  metropolitan 
planning  organizations  (MPOs)  and  the 
United  States  Department  of 
Transportation  (DOT)  to  make 
conformity  determinations  on 
metropolitan  transportation  plans  and 
transportation  improvement  programs 
(TIPs)  before  they  are  adopted, 
approved,  or  accepted.  In  addition, 
highway  or  transit  projects  which  are 
funded  or  approved  by  the  Federal 
Highway  Administration  (FHWA)  or  the 
Federal  Transit  Administration  (FTA) 
must  be  found  to  conform  before  they 
are  approved  or  funded  by  DOT  or  an 
MPO. 

This  rule  applies  to  nonattainment 
and  maintenance  areas.  EPA  will  issue 
a  supplementary  notice  of  proposed 
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rulemaking  to  propose  criteria  and 
procedures  for  determining  conformity 
in  attainment  areas. 

The  provisions  of  this  rule  apply  with 
respect  to  those  transportation-related 
pollutants  for  which  an  area  is 
designated  nonattainment  or  is  subject 
to  a  maintenance  plan  approved  under 
Clean  Air  Act  section  175A  (i.e.,  ozone, 
carbon  monoxide  (CX)),  nitrogen  dioxide 
(NOj).  and  particles  with  an 
aerodynamic  diameter  of  less  than  or 
equal  to  a  nominal  10  micrometers  (PM- 
10)).  The  previsions  of  this  rule  also 
apply  with  respect  to  the  following 
precursors  of  those  pollutants:  volatile 
organic  compounds  (VOC)  and  oxides  of 
nitrogen  (NC)x)  in  ozone  areas,  NOx  in 
NOi  areas,  and  VOC  and  NOx  in  PM- 
10  areas. 

This  rule  requires  States  to  submit  to 
EPA  revisions  to  their  State 
implementation  plans  (SIPs) 
establishing  conformity  criteria  and 
procedures  consistent  with  this  rule  by 
November  25, 1994.  However,  the 
requirements  of  this  rule  apply  as  a 
matter  of  Federal  law  beginning 
December  27,  1993.  All  conformity 
determinations  made  after  this  date 
must  be  made  according  to  the 
requirements  of  this  rule  and,  after  the 
conformity  SIP  revision  is  approved  by 
EPA,  according  to  the  requirements  of 
the  applicable  SIP. 

The  criteria  and  procedures  in  this 
rule  differ  according  to  the  pollutant  for 
which  an  area  is  designated 
nonattainment  or  maintenance,  and 
according  to  the  type  of  action  (i.e.. 
transportation  plan,  TIP,  project  from  a 
conforming  transportation  plan  and  TIP, 
or  project  not  from  a  conforming 
transportation  plan  and  TIP).  The  rule 
requires  regional  emissions  analysis  of 
transportation  plans  and  TIPs.  All 
regioiially  significant  highway  and 
transit  projects,  regardless  of  funding 
source,  must  either  come  from  a 
confonning  transportation  plan  and  TIP, 
have  been  included  in  the  regional 
emissions  analysis  of  the  plan  and  TIP 
which  supports  the  plan  or  TIP's 
adoption,  or  be  included  in  a  newly 
performed  regional  analysis. 
Transportation  projects  funded  or 
approved  by  FHWA  or  FTA  must  also 
be  analyzed  for  their  localized  air 
quality  impacts  in  PM-10  and  CO 
nonattainment  areas. 

The  criteria  and  procedures  also  vary 
according  to  the  period  of  time  in  which 
the  conformity  determination  is  made. 
Transportation  plans,  TIPs,  and  projects 
must  satisfy  different  criteria  depending 
on  whether  a  State  has  submitted  a  SIP 
revision  which  establishes  control 
strategies  to  demonstrate  reasonable 
further  progress  and  attainment.  Criteria 


and  procedures  also  vary  depending  on 
whether  the  SIP  revision  has  been 
submitted,  approved,  disapproved,  or 
the  Clean  Air  Act  deadline  for 
submission  of  the  SIP  revision  has  been 
missed. 

The  final  rule  is  being  placed  in  both 
40  CFR  part  51  and  40  CFR  part  93.  Part 
93  applies  to  Federal  agencies 
immediately,  and  part  51  establishes 
requirements  for  States  in  submitting 
SIPs.  The  requirements  of  the  rule  are 
the  same  in  both  parts,  except  that  the 
rule  does  not  require  a  conformity  SIP 
revision  in  part  93. 

The  final  rule  has  a  variety  of  minor 
changes  from  the  proposal  based  on 
comments  received  regarding  specific 
details  of  the  regulatory  text.  In 
addition,  several  major  changes  have 
been  made  in  response  to  public 
comment.  These  include  changes  to  the 
criteria  and  procedures  during  the 
interim  period  and  specific 
requirements  for  regionally  significant 
"non-federal"  projects  (those  not 
requiring  FHWA  or  FTA  funding  or 
approval).  The  reader  is  referred  to  the 
Discussion  of  Major  Issues  and 
Discussion  of  Comments  sections  for 
details  on  these  and  other  issues. 

III.  Background  of  the  Final  Rule 

A.  History  of  Conformity 

Conformity  provisions  first  appeared 
in  the  Clean  Air  Act  Amendments  of 

1977  (Pub.  L.  95-95).  Although  these 
provisions  did  not  define  conformity, 
they  provided  that  no  Federal 
department  "shall:  (1)  engage  in,  (2) 
support  in  any  way  or  provide  financial 
assistance  for.  (3)  license  or  permit,  or 
(4)  approve  any  activity  which  does  not 
conform  to  a  (State  implementation 
plan]  after  it  has  been  approved  or 
promulgated."  Assurance  of  conformity 
was  an  affirmative  responsibility  of  the 
head  of  each  Federal  agency.  In 
addition,  no  MPO  could  approve  any 
transportation  project,  program,  or  plan 
which  did  not  conform  to  a  State  or 
Federal  implementation  plan. 

Following  enactment  of  the  1977 
Amendments,  DOT  consulted  with  EPA 
to  develop  conformity  procedures  for 
programs  administered  by  FHWA  and 
the  Urban  Mass  Transportation 
Administration  (now  FTA).  The  June  14. 

1978  "Memorandum  of  Understanding 
Regarding  Integration  of  Transportation 
and  Air  Quality  Planning"  provided 
EPA  an  opportunity  to  jointly  review 
and  comment  on  the  conformity  of 
transportation  plans  and  TIPs. 

In  April  1980.  EPA  published  an 
advance  notice  of  proposed  rulemaking 
on  conformity  (45  FR  21590,  April  1. 
1980).  EPA  maintained  that  the 


Congressional  intent  of  Clean  Air  Act 
section  176(c)  was  to  prevent  Federal 
actions  from  causing  a  delay  in  the 
attainment  or  maintenance  of  the 
NAAQS.  However,  no  further 
rulemaking  action  was  taken. 

In  June  1980  EPA  and  DOT  jointly 
issued  a  guidance  document  entitled 
"Procedures  for  Conformance  of 
Transportation  Plans,  Programs  and 
Projects  with  Clean  Air  Act  State 
Implementation  Plans."  This  guidance 
established  that  in  nonattainment  and 
maintenance  areas  (areas  experiencing 
violations  of  the  national  ambient  air 
quality  standards  (NAAQS)  and 
required  to  develop  air  quality 
maintenance  plans  under  40  CFR  part 
51,  subpart  D),  conformity 
determinations  must  be  documented  as 
a  necessary  element  of  all  certifications, 
TIP  reviews,  and  environmental  impact 
statement  findings.  It  was  necessary  to 
make  certifications  that  the  planning 
process  had  been  conducted  according 
to  a  continuous,  coop>erative,  and 
comprehensive  transportation  planning 
process  and  consistent  with  Clean  Air 
Act  requirements. 

Transportation  plans  and  programs 
were  considered  to  conform  widi  the 
SIP  if  they  did  not  adversely  affect  the 
transportation  control  measures  (TCMs) 
in  the  SIP,  and  if  they  contributed  to 
reasonable  progress  in  implementing 
those  TCMs.  A  transportation  project 
would  conform  if  it  were  a  TCM  from 
the  SIP.  came  from  a  conforming  TIP,  or 
did  not  adversely  affect  the  TCMs  in  the 
SIP. 

Subsequently,  DOT  developed  and 
issued  an  interim  final  rule  (46  FR  8426, 
January  26, 1981)  based  upon  the  joint 
guidance.  DOT  established  this  rule  to 
meet  its  obligations  under  section  176(c) 
of  the  Clean  Air  Act,  and  the  rule  was 
put  into  effect  immediately  upon 
publication.  It  amended  23  CFR  part  770 
(FHWA  Air  Quality  Guidelines)  and 
added  49  CFR  part  623  (UMTA  Air 
Quality  Conformity  and  Priority 
Procedures). 

The  rule  used  the  joint  guidance's 
definition  of  conformity,  interpreting 
conformity  in  the  context  of  TCMs 
rather  than  emissions  budgets  or  air 
quality  analysis.  Compliance  with  the 
conformity  requirements  was  to  be 
demonstrated  as  part  of  the  planning 
and  National  Environmental  Policy  Act 
(NEPA)  processes. 

B.  Conformity  Under  the  Clean  Air  Act 
As  Amended  in  1990 

In  addition  to  adding  specific 
provisions  regarding  the  conformity  of 
transportation  actions,  the  Clean  Air  Act 
Amendments  of  1990  expand  the  scope 
and  content  of  the  conformity 
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provisions  by  defining  conformity  to  an 
implementation  plan  to  mean 

Conformity  to  the  plan's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  national  ambient 
air  quality  standards  and  achieving 
expeditious  attainment  of  such  standards: 
and  that  tucti  activitiea  will  not  (i)  cause  or 
contribute  to  any  new  violation  of  any 
standards  in  any  area;  (ii)  increaae  the 
frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area;  or  (iii) 
delay  timely  attainment  of  any  standard  or 
any  required  interim  emission  reductions  or 
other  milestones  in  any  area. 

The  Clean  Air  Act  Amendments  of 
1990  emphasize  reconciling  the 
estimates  of  emissions  from 
transportation  plans  and  programs  with 
the  implementation  plan,  rather  than 
simply  providing  for  the 
implementation  of  TCMs.  This 
integration  of  transportation  and  air 
quality  planning  is  intended  to  protect 
the  integrity  of  the  implementation  plan 
by  ensuring  that  its  growth  projections 
are  not  exceeded  without  additional 
measures  to  countert)alance  the  excess 
growth,  that  progress  targets  are 
achieved,  and  that  air  quality 
maintenance  efforts  are  not 
undermined. 

C  Interim  EPA/DOT  Conformity 
Guidance 

On  June  7, 1991,  EPA  and  DOT  jointly 
is.sued  guidance  for  determining 
conformity  of  transportation  plans, 
programs,  and  projects  during  the 
period  before  the  final  rule  is 
promulgated.  This  guidance  was  based 
on  the  interim  conformity  requirements 
in  section  176(c)(3)  of  the  CAA.  This 
rule  will  supersede  the  June  7. 1991. 
interim  guidance  on  its  effective  date. 

D.  Public  Participation 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  for  this  rule  was  published  in 
the  Federal  Register  on  January  11. 
1993  (58  FR  3768)  as  a  proposed 
amendment  to  40  CFR  part  51.  A  March 
15.  1993  Federal  Register  notice 
proposed  the  January  11  requirements 
for  40  CFR  part  93.  The  comment  period 
lasted  from  January  11  until  March  12, 
1993,  and  was  subsequently  reopened 
from  March  15  until  May  1, 1993,  in 
order  to  allow  comment  in  the  context 
of  the  NPRM  for  conformity  of  general 
Federal  actions  (see  next  section).  Over 
300  written  comments  were  received, 
including  comments  from  Governors, 
State  air  agencies.  State  DOTs,  MPOs 
and  other  local  transportation  agencies, 
local  air  agencies,  the  associations  of 
these  agencies,  environmental  interest 
groups,  highway  interest  groups,  and 
private  citizens.  Copies  of  the  comments 


in  their  entirety  can  be  obtained  from 
the  docket  for  this  rule  (see  AOORESSES). 
The  docket  also  includes  a  complete 
Response  to  Comments  document  for 
this  rule. 

Three  public  hearings  were  held  on 
the  transportation  conformity  NPRM 
during  the  public  comment  period.  In 
addition,  opportunity  to  comment  on 
the  transportation  conformity  NPRM 
was  provided  at  the  public  hearing  for 
the  NPRM  on  conformity  of  general 
Federal  actions. 

E.  Conformity  of  General  Federal 
Actions 

Section  176(c)  of  the  Oean  Air  Act 
applies  to  all  departments,  agencies,  and 
instrumentalities  of  the  Federal 
government.  This  rule  applies  only  to 
the  conformity  of  transportation  plans. 

f)rograms,  and  projects  developed, 
unded.  or  approved  under  title  23 
U.S.C.  or  the  Federal  Transit  Act. 
Criteria  and  procedures  for  determining 
the  conformity  of  all  other  Federal 
actions  ("general  conformity"), 
including  highway  and  transit  projects 
which  require  funding  or  approval  from 
a  Federal  agency  other  than  FHWA  or 
FTA.  are  promulgated  in  a  separate  rule. 
Criteria  and  procedures  for  determining 
conformity  of  general  Federal  actions 
were  proposed  in  the  Federal  Register 
on  March  15. 1993  (58  FR  13836). 

IV.  Discussion  of  Ma)or  Issues 

A.  Attainment  Areas 
1.  EPA's  Position 

In  the  NPRM,  EPA  indicated  that  the 
statute  was  ambiguous  with  respect  to 
whether  conformity  applied  only  in 
nonattainment  areas,  or  in  attainment 
areas  as  well.  EPA  received  significant 
public  comment  arguing  that  the  statute 
should  be  read  to  apply  conformity  also 
in  attainment  areas,  based  on  the 
wording  of  Clean  Air  Act  section 
176(c)(1)  and  the  policy  merits  of  such 
applicability.  Similar  comments  were 
received  arguing  that  conformity  did  not 
apply  in  attainment  areas. 

EPA  continues  to  believe  that  the 
statute  is  ambiguous,  and  that  it 
provides  discretionary  authority  to 
apply  these  transportation  conformity 
procedures  to  both  attainment  and 
nonattainment  areas.  EPA  plans  to  carry 
out  a  separate  rulemaking  proposing  to 
apply  transportation  conformity 
procedures  to  certain  attainment  areas. 
EPA  sees  strong  policy  reasons  not  to 
apply  conformity  in  all  attainment 
areas,  given  the  significant  burden 
associated  with  making  conformity 
determinations  relative  to  the  risk  of 
NAAQS  violations  in  clean  areas.  Thus 
EPA  believes  that  it  would  be 


reasonable  to  propose  applying 
conformity  in  attainment  areas  for 
which  air  quality  is  close  to 
nonattainment  levels,  for  example  at 
85%  of  nonattainment  levels  (see 
discussion  below). 

EPA  intends  to  take  comment  on  the 
basic  proposal  to  apply  conformity  in 
attainment  areas.  EPA  will  also  seek 
comment  on  the  specific  application  of 
conformity  in  certain  categories  of 
attainment  areas. 

Therefore,  EPA  intends  to  issue  in  the 
near  future  a  supplemental  notice  of 
proposed  rulemaking  dealing  with 
conformity  requirements  in  attainment 
areas.'  The  requirements  of  this  final 
rule  will  apply  only  in  nonattainment 
and  maintenance  areas,  as  proposed. 

2.  Supplemental  Notice  of  Proposed 
Rulemaking 

While  EPA  will  solicit  comments  on 
other  options,  the  supplemental  notice 
of  proposed  rulemaking  on 
transportation  conformity  will  propose 
to  require  conformity  determinations 
only  in  the  metropolitan  planning  areas 
(the  urbanized  area  and  the  contiguous 
area(s)  likely  to  become  urbanized 
within  twenty  years)  of  attainment  areas 
which  have  exceeded  85%  of  the  ozone, 
CO,  NOj,  PM-10  annual,  or  PM-10  24- 
hour  NAAQS  within  the  last  three,  two, 
one.  three,  and  three  years,  respectively. 
These  periods  are  consistent  with  the 
way  areas  are  designated  as  attainment 
or  nonattainment.  Further,  the  statistical 
form  of  the  comparison  to  the  85% 
value  would  follow  that  specified  for 
the  relevant  ambient  standard. 

Transportation  plans.  TIPs.  and 
projects  in  all  other  areas,  including  all 
rural  areas  and -all  urbanized  areas 
which  are  not  subject  to  EPA 
requirements  for  ambient  monitoring, 
would  be  exempt  from  the  obligation  to 
conduct  transportation  conformity 
determinations,  based  on  the  de 
minimis  impact  on  air  quality  that 
would  result  from  transportation 
activities  in  such  areas.  All  attainment 
areas  above  85%  of  the  CO  or  PM-10 
standard  in  which  motor  vehicles  and 
transportation  project  construction  do 
not  contribute  significantly  to  ambient 
levels  of  CO  or  PM-10  would  also  be 
exempt  from  transportation  conformity 
requirements,  for  similar  reasons. 
Because  the  merit  of  exempting  certain 


•  For  PM-10.  the  areas  which  would  be  addressed 
In  the  lupplemental  notice  are  designated 
"unclassinable."  The  Clean  Air  Act  Amendments  of 
1990  designated  areas  meeting  cenain  qualifications 
as  nonattainment  for  PM-10  by  operation  of 
redesignated  to  nonattainment,  and  for 
nonattainment  areas  to  be  redesignated  to 
attainment.  This  rule  refers  to  areas  redesignated  to 
attainment  as  "maintenance  areas." 
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areas  from  conformity  requirements  will 
vary  depending  on  the  activities  being 
regulated,  the  general  conformity  rule 
may  propose  different  exemptions  for 
applicability  of  conformity  requirements 
in  attainment  areas  than  those  for 
transportation  conformity. 

EPA  intends  to  propose  flexible,  low- 
resource  procedures  and  criteria  for  the 
attainment  areas  subject  to  the 
conformity  requirements  to  demonstrate 
the  conformity  of  transportation  plans, 
TIPs,  and  projects. 


B.  Interim  Period 

1.  Background 

As  discussed  in  the  NPRM,  there 
exists  an  "interim  period"  which  lasts 
until  EPA  approves  SIPs  with  control 
strategies  demonstrating  attainment  and 
reasonable  further  progress,  or 
maintenance.  Once  these  control 
strategy  SIPs  are  approved,  conformity 
of  plans  and  TiPs  shall  be  demonstrated 
by  cranparing  the  emissions  expected 
from  the  transportation  system  when  the 
transportation  plan  and  TIP  are 
implemented  to  the  emissions  "budget" 
established  in  the  SIP.  However,  during 
the  interim  period,  section 
176(c)(3KA)(iii)  of  the  Clean  Air  Act 
allows  positive  conformity 
determinations  where  transportation 
plans  and  TIPs  contribute  to  annual 
emission  reductions  in  ozone  and  CXD 
nonattainment  areas. 

Although  the  interim  period 
discussed  in  the  Clean  Air  Act  lasts  only 
until  the  conformity  SIP  revisions  are 
approved,  EPA  is  extending  the  interim 
requirements  until  the  control  strategy 
SIPs  are  submitted,  because  it  would  be 
impossible  to  apply  the  emissions 
budget  test  prior  to  that  time.  EPA  is 
also  establishing  interim  criteria  in  PM- 
10  and  NO2  nonattainment  areas 
because  Clean  Air  Act  section 
176(c)(l){ii)  clearly  refers  to  the  Federal 
activity  avoiding  increases  in  the 
frequency  or  severity  of  any  standard. 
Interim  criteria  for  PM-10  and  NO2 
areas  are  discussed  in  section  IV.D.  of 
this  preamble.  EPA  sees  no  way  to 
ensure  that  activities  will  not  contribute 
to  violations  short  of  requiring 
reductions  in  emissions. 

For  ozone  and  CO  areas,  the  NPRM 
proposed  a  "build/no-build"  test  which 
requires  a  regional  emissions  analysis  to 
demonstrate  that  the  emissions  from  the 
transportation  system  in  future  years,  if 
it  included  the  proposed  action  and  all 
other  expected  regionally  significant 
projects,  would  be  less  than  the 
emissions  from  the  current 
transportation  system  in  future  years. 

EPA  received  substantial  public 
comment  on  the  adequacy  of  the  "build/ 


no-build  test"  as  a  demonstration  of 
contribution  to  annual  emission 
reductions.  In  particular,  conformity 
determinations  being  made  according  to 
this  test  are  showing  insignificant 
emission  reductions,  which  commenters 
claim  are  not  consistent  with  the  need 
to  achieve  reasonable  further  progress  as 
necessary  to  attain,  as  required  by 
sections  182(b)(1)  and  187(a)(7)  and 
referenced  by  section  176(c)(3)(A)(iii)  of 
the  Clean  Air  Act.  In  addition,  EPA 
itself  expressed  concern  in  the  NPRM's 
preamble  that  there  might  be  long 
delays  before  emissions  budgets  are 
approved. 

2.  Phase  11  of  the  Interim  Period 

Phase  I  of  the  interim  period,  which 
ends  December  27, 1993.  was  covered 
by  the  EPA/DOT  joint  guidance  of  June 
7, 1991.  The  final  rule  defines  Phase  11 
of  the  interim  period  as  beginning  on 
December  27, 1993. 

The  final  rule  retains  the  criteria 
which  the  NPRM  proposed  for  Phase  II 
of  the  interim  period.  In  particular, 
regional  analysis  of  transportation  plans 
and  TIPs  in  ozone  and  CO  areas  will 
have  to  satisfy  the  build/no-build  test 
proposed  in  the  NPRM  and  demonstrate 
emissions  reductions  from  1990  levels. 
EPA  continues  to  believe,  as  stated  in 
the  NPRM  preamble,  that  it  is  not 
appropriate  for  EPA  to  require  specific 
annual  emissions  reductions  before  they 
have  been  established  by  the  State  in  the 
reasonable  further  progress  and 
attainment  demonstrations  ("control 
strategy  SIP  revisions").  EPA  believes 
the  States  should  be  allowed  to  decide 
how  much  reduction  to  require  from 
motor  vehicles  and  how  much  to  require 
from  stationary  sources.  Commenters 
also  expressed  substantial  support  for 
this  approach. 

However,  in  order  to  achieve  emission 
reductions  that  are  more  consistent  with 
the  SIP'S  emission  reduction  targets  as 
soon  as  possible,  EPA  is  ending  Phase 
n  with  either  the  submission  of  the 
control  strategy  SIP  revision  or  the 
Clean  Air  Act  deadline  for  submission 
of  the  control  strategy  SIP  revision, 
whichever  is  earlier.  In  contrast,  the 
NPRM  proposed  that  Phase  II  would  last 
until  approval  of  the  control  strategy 
SIP.  ^' 

3.  Transitional  Period 

When  a  State  submits  to  EPA  a 
control  strategy  SIP  revision  which  has 
been  endorsed  by  the  Governor  and 
subject  to  a  public  hearing.  Phase  n 
ends  and  the  "transitional"  period 
begins.  The  final  rule  defines  the 
transitional  period  to  be  the  time 
between  submission  of  the  control 
strategy  SIP  revision  and  EPA  final 


action  on  the  control  strategy  SIP  (i.e., 
full  approval  or  disapproval). 

During  the  transitional  period, 
transportation  plans  and  TIPs  are 
required  to  be  consistent  with  the 
emissions  budget  in  the  submitted 
control  strategy  SIP.  EPA  believes  that 
an  MPO  should  observe  the  emission 
budgets  established  by  the  State  for  its 
area  once  the  SIP  has  been  endorsed  by 
the  Governor  and  submitted  to  EPA, 
rather  than  apply  only  the  build/no- 
build  test  while  waiting  for  EPA 
approval  of  the  budget,  because  of 
concern  about  the  potential  length  of  the 
interim  period  and  the  need  for 
reasonable  further  progress  by  1S96. 
EPA  believes  it  is  appropriate  to  require 
the  transportation  community  to  begin 
contributing  its  part  to  the  motor  vehicle 
emissions  reduction  plan  adopted  by 
the  State  immediately,  even  before  EPA 
approval. 

In  order  to  ensure  that  the  SIP 
emission  budget  does  not  loosen  the 
interim  requirement  for  contribution  to 
annual  emission  reductions  while 
awaiting  EPA  approval,  areas  must 
demonstrate  satisfaction  of  the  build/no- 
build  test  in  addition  to  consistency 
with  the  submitted  emissions  budget. 
Because  it  is  the  "build"  scenario  which 
is  compared  with  the  emissions  budget, 
two  separate  emissions  analyses  are  not 
necessary  to  demonstrate  both  the 
build/no-build  test  and  consistency 
with  the  emissions  budget. 

Submission  of  a  control  strategy  SIP 
revision  triggers  a  requirement  for  the 
transportation  plan  and  TIP  to  be  found 
to  conform  according  to  the  transitional 
period  criteria  and  procedures.  For 
control  strategy  SIP  revisions  which  are 
submitted  after  November  24, 1993,  the 
conformity  of  transportation  plans  and 
TIPs  must  be  determined  according  to 
the  transitional  period  criteria  within  12 
months  from  the  Clean  Air  Act  deadline 
for  submission.  During  this  12-month 
period,  the  existing  plan  and  TIP  are 
still  valid,  and  projects  from  the  existing 
plan  and  TIP  may  proceed,  provided  the 
NEPA  process  is  completed  and  the 
project  has  been  found  to  conform. 
However,  if  the  transportation  plan  and 
TIP  have  not  been  demonstrated  to 
conform  according  to  the  transitional 
period  criteria  within  12  months  horn 
the  Clean  Air  Act  deadline  for  control 
strategy  SIP  submission,  the 
transportation  plan  and  TIP  lapse,  and 
no  projects  may  proceed  except  for 
projects  which  had  already  completed 
the  NEPA  process  and  had  a  project- 
level  conformity  determination;  projects 
which  are  exempted  by  the  conformity 
rule;  and  non-federal  projects  which  are 
not  regionally  significant  or  which  do 
not  involve  recipients  of  Federal  funds. 
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Although  existing  transportation 
plans  and  TTPs  remain  valid  for  12 
months  following  the  Clean  Air  Act 
deadline,  new  transportation  plans  and 
TIPs  which  are  approved  more  than  90 
days  following  submission  of  the 
control  strategy  SIP  revision  must  be 
found  to  conform  according  to 
transitional  period  criteria  and 
procedures.  During  the  first  90  days 
following  submission  of  the  control 
strategy  SIP  revision,  new  transportation 
plans  and  TIPs  may  be  found  to  conform 
according  to  the  Phase  D  interim  period 
criteria  and  procedures.  However,  the 
conformity  status  of  these  transportation 
plans  and  TIPs  will  lapse  12  months 
from  the  Clean  Air  Act  deadline  for 
submission  if  conformity  is  not 
redetermined  according  to  the 
transitional  period  criteria  and 
procedures. 

The  90-diy  period  is  intended  to 
accommodate  MPOs  which  are  close  to 
completing  a  long-scheduled  plan  and 
TIP  adoption  at  the  time  the  SIP 
revision  is  submitted,  to  provide  DOT 
time  to  review  and  concur  in  those  (and 
any  pending  previous)  MPO  actions 
which  it  must  review,  and  to  provide 
time  for  all  involved  parties  to  obtain 
and  understand  the  budget  implications 
of  the  SIP  revision. 

The  12-month  period  to  redetermine 
conformity  according  to  the  transitional 
period  criteria  and  procedures  is  an 
outside  limit;  EPA  hopes  that  most 
MPOs  will  revise  their  TIPs  as  necessary 
and  redetermine  conformity  even  earlier 
than  within  12  months.  A  date  certain 
is  provided  (rather  than  starting  the  12 
months  on  the  date  of  submission)  to 
avoid  creating  an  iiH»ntive  for  delay  of 
the  SIP  revision. 

For  areas  'vhich  submitted  a  control 
strategy  Sit  i^vision  before  November 

24. 1993,  transpwtation  plans  and  TIPs 
must  be  redetermined  according  to 
transitional  pwriod  criteria  and 
procedures  by  November  25, 1994,  or 
they  will  lapse.  Conformity 
determinations  on  new  transportation 
plans  and  TIPs  must  be  made  according 
to  the  transitional  period  criteria 
beginning  February  22, 1994.  New 
transportation  plans  artd  TIPs  may  be 
found  to  conform  according  to  Phase  n 
interim  period  criteria  until  February 

22. 1994,  but  these  conformity 
determinations  will  lapse  November  25, 
1994  if  they  are  not  redetermined 
according  to  transitional  period  criteria 
and  procedures. 

At  any  time  during  the  transitional 
period  when  the  currently  conforming 
transportation  plan  and  TIP  have  not  yet 
been  found  to  conform  according  to  the 
transitional  period  criteria  and 
procedures,  the  State  air  agency  must  be 


consulted  regarding  any  new  regionally 
significant  project  which  would 
increase  single-occupant  vehicle 
capacity  (a  new  general  purpose 
highway  on  a  new  location  or  adding 
general  purpose  lanes).  The  State  air 
agency  must  be  consulted  on  how  the 
emissions  from  the  implementation  of 
the  currently  conforming  transportation 
plan  and  TIP  (estimated  in  the  "build" 
scenario  in  the  transportation  plan  and 
TIP'S  conformity  determination) 
compare  to  the  motor  vehicle  emissions 
budget  in  the  SIP,  or  the  projected  motor 
vehicle  emissions  budget  in  the  SIP 
under  development.  The  State  air 
agency  may  escalate  to  the  Cwjvemor  any 
unresolved  disputes,  as  with  any  State 
air  agency  comments  on  a  conformity 
determination. 

Because  SIPs  must  contain  specific 
measures  to  achieve  the  plaimed 
emissions  reductions,  and  in  the  case  of 
transportation  the  MPO  should  have 
assisted  in  developing  these  measures, 
the  rule's  transitional  period 
requirements  should  not  impose  any 
unanticipated  or  impossible  burden  on 
the  MPO.  In  fact,  EPA  anticipates  that 
many  control  strategy  SIPs  will  be 
developed  from  an  emissions  analysis  of 
the  transportation  plan  and  TIP  which 
are  in  place  at  the  time  of  SIP 
submission.  Where  the  MPO's  analysis 
of  the  plan  and  TIP  was  used  for  the 
SIPs  emissions  projection  and  there  are 
no  projects  in  the  SEP  which  are  not 
from  the  transportation  plan  and  TIP, 
the  rule  states  that  the  MPO  and  DOT 
can  determine  conformity  of  the 
transportation  plan  and  TIP  according  to 
the  transitional  criteria  without  new 
emissions  modeling  and  without  having 
to  apply  the  criteria  for  current  planning 
assumptions  and  latest  emissions 
models.  If  the  MPO  and  DOT  avail 
themselves  of  this  option,  however,  the 
three-year  limit  for  full  redetermination 
of  the  plan  and  TIP  is  not  reset. 

As  described  more  completely  in  the 
next  section  of  this  preamble,  the  rule 
provides  that  a  SIP  submittal  is 
sufficient  to  start  the  transitional  period 
even  if  it  includes  only  commitments  to 
implement  some  parts  of  the  control 
strategy.  The  MPO  and  DOT  may 
a.ssume  future  implementation  of  the 
committal  measures  when  testing  the 
transportation  plan  and  TIP  against  the 
new  budget. 

A  SIP  containing  only  commitments 
for  some  measures  may  occur  if  a  State 
has  devised  a  strategy  for  meeting  an 
emission  reduction  or  attainment 
requirement  of  the  Clean  Air  Act.  but  it 
has  not  adopted  all  measures  in  the 
strategy  in  an  enforceable  form  suitable 
for  EPA  approval.  For  example,  certain 
VOC  limits  for  consumer  products  may 


not  have  been  adopted  yet,  or  an 
inspection  program  for  diesel  trucks 
aimed  at  PM-IO  reductions  may  not 
have  been  put  in  regulatory  form  yet. 
However,  emission  reductions  for  these 
measures  may  have  been  quantified  and 
included  in  the  total  emission 
reductions  for  the  strategy. 

EPA's  tolerance  of  committed 
measures  when  starting  the  transitional 
period  is  intended  to  allow  the 
transportation  community  to  proceed 
with  its  part  of  the  strategy  while  the 
State  works  to  complete  full  adoption  of 
the  committed  measures.  (The  State  may 
be  under  a  sanctions  clock  or  even 
under  sandions  during  some  ot  all  of 
this  period.)  This  respect  for 
commitments  in  SIP  revisions  for 
conformity  purposes  is  distinct  from  the 
possibility  of  EPA  conditionally 
approving  committals  under  section 
110(k)(4).  Today's  rule  does  not 
prejudge  EPA  action  in  regard  to 
completeness  or  incompleteness 
findings,  approvals,  conditional 
approvals,  partial  approvals,  or 
disapprovals  of  SIP  revisions. 

Once  EPA  has  approved  the  control 
strategy  SIP  revision,  the  transitional 
period  ends  and  the  control  strategy 
period  begins.  During  the  control 
strategy  period,  the  regional  test  for 
transportation  plans  and  TIPs  requires 
only  consistency  with  the  motor  vehicle 
emissions  budget  in  the  approved  SIP. 
Conditional  approval  or  approval  of 
specific  control  measures  without 
approval  of  the  SIP  as  a  whole  as 
meeting  the  applicable  Clean  Air  Act 
requirement  does  not  terminate  the 
transitional  period.  4.  Control  Strategy 
SIP  Revisions  EPA  Finds  State  Failed  to 
Submit,  Finds  Incomplete,  or 
Disapproves. 

EPA  believes  it  is  reasonable  to 
interpret  the  requirement  to  contribute 
to  emission  reductions  as  demanding 
some  greater  contribution  where  the 
State  has  failed  to  establish  emission 
budgets  in  a  timely  fashion,  and  as  the 
time  remaining  before  the  attainment 
deadline  decreases.  EPA  believes  that  in 
the  prolonged  absence  of  a  control 
strategy  SIP  which  allocates  the 
emission  reductions  required  by  the 
Clean  Air  Act  among  sources,  allowing 
no  new  conformity  determinations  and 
postponing  new  conmiitments  of  funds 
will  prevent  uncontrolled  emissions 
increases  by  delaying  projects  with 
emissions  impacts  until  the  State  has 
established  control  strategies  consistent 
with  reasonable  further  progress  and 
attainment.  This  will  also  provide 
incentive  for  the  relevant  actors  within 
the  State  to  agree  on  control  strategies 
and  emissions  budgets  for  the  SIP. 
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If  the  control  strategy  SIP  revision  is 
not  submitted',  no  new  transportation 
plans  or  TIPs  may  be  found  to  conform 
beginning  120  days  after  the  Clean  Air 
Act  deadline.  If  EPA  finds  the 
submission  to  be  incomplete,  no  new 
transportation  plans  or  TIPs  may  be 
found  to  conform  beginning  120  days 
after  the  incompleteness  finding.  In  both 
cases,  the  conformity  status  of  the 
existing  transportation  plan  and  TIP 
lapses  12  months  after  the  date  that  the 
Clean  Air  Act  requires  submission  of  the 
control  strategy  SIP  revision. 

Where  a  control  strategy  SIP  revision 
has  not  been  submitted,  no  new 
transportation  plans  and  TIPs  may  be 
found  to  conform  120  days  after  the 
Clean  Air  Act  SIP  deadline  provided 
EPA  has  notified  the  State.  MPO,  and 
DOT  that  the  State  had  failed  to  submit 
the  SIP  revision.  EPA  will  strive  to  issue 
findings  of  failure  to  submit  the 
required  SIP  revision  within  60  days 
following  the  Clean  Air  Act  deadline. 
Such  a  finding  starts  a  non-discretionary 
sanctions  clock  under  section  179(b)  of 
the  Clean  Air  Act  and  EPA  will  so  notify 
the  State.  In  the  case  of  such  a  failure, 
EPA  will  also  consider  whether  it  is 
appropriate  to  propose  and  impose 
discretionary  sanctions  under  section 
llO(m). 

The  conformity  status  of  the 
transportation  plan  and  TIP  will  lapse 
120  days  after  EPA's  final  disapproval  of 
the  control  strategy  SIP  revision  wholly 
or  in  part  because  it  lacks  an  adequate 
control  strategy,  and  no  new  project- 
level  conformity  determinations  may  be 
made.  Because  such  disapproval  will  be 
proposed  as  a  rulemaking  action  before 
it  is  final,  affected  parties  will  be 
provided  adequate  notice. 

EPA  has  already  made  findings  of 
failure  to  submit  or  failure  to  submit 
complete  control  strategy  SIP  revisions 
for  some  CO  nonattainment  areas  and 
some  moderate  PM-10  areas,  as  these 
revisions  were  due  for  certain  areas  on 
November  15. 1992  and  November  15. 
1991,  respectively.  The  conformity 
status  of  transportation  plans  and  TIPs 
in  these  areas  will  lapse  one  year  from 
today,  i.e..  November  25, 1994,  if  the 
failure  has  not  been  remedied  by  then 
and  acknowledged  by  a  letter  from  the 
EPA  Regional  Administrator.  Also,  if 
EPA  has  already  disapproved  or  in  the 
next  120  days  disapproves  any 
submission  that  has  been  made,  the 
conformity  status  of  transportation 
plans  and  TIPs  will  lapse  March  24. 
1994.  These  delays  are  intended  to  give 
MPOs  and  others  in  these  areas 
equitable  notice  of  this  rule's 
requirements  and  reasonable 
opportunity  to  adjust  to  them. 


EPA  believes  that  the  restrictions  just 
stated  following  a  finding  that  a  control 
strategy  submittal  is  incomplete  or 
following  disapproval  of  such  a 
submittal  are  inappropriate  if  the  only 
reason  for  these  findings  is  that  the  State 
has  not  completed  legislation  or 
rulemaking  to  put  all  of  the  measures  in 
its  otherwise  adequate  strategy  into 
enforceable  legal  forms.  A  State  may 
submit  a  SIP  revision  (or  may  have 
already  submitted  one  prior  to  today)  to 
EPA  which  contains  certain  emission 
reduction  measures  in  adopted  rule  or 
other  legally  enforceable  form  which  are 
by  themselves  clearly  inadequate  to 
meet  the  relevant  emission  reduction 
requirement  of  the  Clean  Air  Act  (for 
example,  the  15  percent  rate-of-progress 
requirement  for  moderate  and  above 
ozone  nonattainment  areas),  but 
accompanied  by  commitments  to 
complete  adoption  of  additional 
specifically  identified  measures  which 
if  implemented  would  bring  the  total 
emission  reduction  to  an  approvable 
level  (according  to  calculations  in  the 
SIP  submittal). 

EPA  may  find  such  a  SIP  submittal 
incomplete  and  so  notify  the  State,  with 
an  explicit  statement  that  EPA 
nevertheless  considers  the  revision  to 
meet  the  description  just  given.  In  this 
case,  the  transitional  period  would 
continue.  The  consequences  described 
above  for  failure  to  submit  or  for 
incompleteness  (limited  period  for 
further  conformity  determinations,  lapse 
of  the  plan  and  TIP)  will  not  ensue  on 
the  timeframe  described  there.  Rather, 
the  MPO  and  DOT  may  treat  the 
submittal  as  if  it  were  complete  and  still 
being  evaluated  by  EPA  for  substantive 
approvability.  and  continue  to  make 
conformity  findings  for  new  plans  and 
TIPs  and  for  projects  using  transitional 
criteria.  However,  EPA  is  concerned  that 
the  MPO  not  rely  on  the  budget 
indefinitely  if  the  State  in  fact  does  not 
complete  adoption  of  the  measures  to 
which  it  committed  or  other  equivalent 
measures.  Therefore,  the  rule  provides 
for  the  plan  and  TIP  to  lapse  12  months 
after  the  date  of  the  EPA  incompleteness 
finding,  or  12  months  from  today  in  the 
case  of  an  incompleteness  finding  made 
prior  to  today.  This  lapse  will  be 
avoided  if  the  State  remedies  the  failure 
and  the  EPA  Regional  Administrator 
recoOTizes  that  action  by  letter. 
If  the  conformity  status  of  the 
transportation  plan  and  TIP  lapse,  no 
new  project-level  conformity 
determinations  may  be  made  until  a 
control  strategy  SIP  revision  is 
submitted  (thereby  starting  the 
transitional  period).  Also,  although  non- 
federal projects  do  not  require 
conformity  determinations,  recipients  of 


Federal  aid  may  not  approve  or  adopt 
regionally  significant  non-federal 
projects  in  the  absence  of  a  conforming 
plan  and  TIP  (see  section  IV.L.  of  this 
preamble).  Only  projects  which  are 
exempted  by  the  conformity  rule, 
projects  which  have  completed  all  plan. 
TIP.  and  project  conformity 
determinations,  and  non-federal  projects 
which  are  not  regionally  significant  or 
which  do  not  involve  recipients  of 
Federal  funds  may  proceed. 

5.  Future  SEP  Revisions 

For  many  ozone  nonattainment  areas, 
post -1996  reasonable  further  progress 
demonstrations  and  attainment 
demonstrations  are  required  to  be 
submitted  by  November  15. 1994.  This 
constitutes  a  deadline  for  a  control 
strategy  implementation  plan,  and  the 
requirements  described  above  apply 
even  if  the  1996  reasonable  further 
progress  demonstration  has  been 
submitted  or  approved.  For  example, 
the  conformity  status  of  transportation 
plans  and  TIPs  will  lapse  as  described 
above  if  States  fail  to  submit  the  post- 
1996  reasonable  further  progress  and 
attainment  demonstration  within  120 
days  of  this  deadline.  Similariy,  the 
requirements  of  the  transitional  period 
will  apply  as  described  above  once  the 
post-1996  reasonable  further  progress 
and  attainment  demonstration  is 
submitted. 

Subsequent  SIP  revisions  which 
adjust  the  control  strategy  and  do  not 
have  a  specific  deadline  established  by 
the  Clean  Air  Act  trigger  conformity 
redeterminations  within  an  18-month 
time  period,  as  originally  proposed  in 
the  NPRM.  The  transitional  period 
requirements  do  not  apply  in  the  case  of 
such  SIP  revisions. 

C.  Emissions  Budgets 

After  SIPs  which  demonstrate 
reasonable  further  progress  and 
attainment  are  submitted,  conformity 
determinations  will  involve 
demonstrating  consistency  with  the 
SIP'S  motor  vehicle  emissions  budget. 
Section  176(c)(2)(A)  of  the  Clean  Air  Act 
specifically  requires  conformity 
determinations  to  show  that  "emissions 
expected  from  implementation  of  plans 
and  programs  are  consistent  with 
estimates  of  emissions  from  motor 
vehicles  and  necessary  emission 
reductions  contained  in  the  applicable 
implementation  plan."  SIP 
demonstrations  of  reasonable  further 
progress,  attainment,  and  maintenance 
contain  these  emissions  estimates  and 
"necessary  emission  reductions."  The 
emissions  budget  is  the  mechanism  EPA 
has  identified  for  carrying  out  the 
demonstration  of  consistency. 


62194  Federal  Register  /  Vol.  58.  No.  225  /  Wednesday.  November  24.  1993  /  Rules  and  Regulations 


While  other  mechanisms  exist  to 
show  that  Federal  actions  do  not  cause 
or  contribute  to  a  violation  of  an 
ambient  standard  for  a  regional 
pollutant — such  as  duplication  of  the 
SIP'S  dispersion  modeling  for  the 
transportation  network  represented  by 
the  transportation  plan  or  TIP — the 
Clean  Air  Act  specifically  requires  an 
emissions-based  comparison  between 
the  transportation  plan/TIP  and  the  SIP. 
EPA  believes  that  with  respect  to 
regional-scale  pollutants,  such  a 
comparison  also  suffices  as  the  required 
showing  that  violations  will  not  be 
caused  or  exacerbated,  since  the  air 
quality  analysis  in  the  SIP  can  be  relied 
upon  to  show  that  the  SIP  emission 
level  is  acceptable  in  this  regard. 

1.  What  Is  a  Motor  Vehicle  Emissions 
Budget? 

Motor  vehicle  emissions  budgets  are 
the  explicit  or  implicit  identification  of 
the  motor  vehicle-related  portions  of  the 
projected  emission  inventory  used  to 
demonstrate  reasonable  further  progress 
milestones,  attainment,  or  maintenance 
for  a  particular  year  specified  in  the  SIP. 
The  motor  vehicle  emissions  budget 
establishes  a  cap  on  emissions  which 
cannot  be  exceeded  by  predicted 
highway  and  transit  vehicle  emissions. 

SIPs  for  some  nonattainment  areas 
will  not  have  budgets  because  there  is 
no  Clean  Air  Act  requirement  for  a  SIP 
revision  demonstrating  attainment, 
reasonable  further  progress,  or  annual 
emission  reductions.  The  rule  provides 
for  such  areas  in  §  51.464,  "Special 
provisions  for  nonattairunent  areas 
which  are  not  required  to  demonstrate 
reasonable  further  progress  and 
attainment." 

Other  SIPs  submitted  to  EPA  prior  to 
today's  rule  which  demonstrate 
attainment,  reasonable  further  progress, 
or  annual  emissions  reductions  do  have 
budgets  as  defined  in  the  rule,  although 
they  may  not  have  their  emissions 
budgets  explicitly  labeled  because  the 
requirement  for  a  comparison  to  an 
emissions  budget  is  established  in  this 
rule  and  may  not  have  been  fully 
appreciated  by  the  State.  In  such  cases, 
the  attainment  or  maintenance  highway 
and  transit  mobile  source  inventory 
serves  the  purpose  of  a  motor  vehicle 
emissions  budget  (see  "Locating  the 
Motor  Vehicle  Emissions  Budget  in  the 
SIP."  below).  EPA's  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990  (57 
FR  13557.  April  16. 1992)  did  indicate 
EPA's  intent  to  require  the  use  of  SIP 
motor  vehicle  emissions  budgets  for 
conformity  demonstrations,  hi  future 
SIPs.  explicit  identification  of  the 


emissions  budget  is  strongly  preferred 
in  order  to  reduce  misinterpretation. 

The  SIP  necessarily  defines  an 
emissions  budget  for  the  attainment  year 
in  an  attainment  demonstration,  for  the 
maintenance  period  in  a  maintenance 
plan,  and  for  certain  milestone  years. 
The  SIP  may  also  set  budgets  for  interim 
years  as  necessary  to  demonstrate 
attainment,  and  the  SIP  may  explicitly 
provide  for  a  NOx  budget  on  the  dates 
for  which  ozone  nonattainment  areas 
are  required  to  have  VOC  milestones. 

The  emissions  budget  applies  as  a 
ceiling  on  emissions  in  the  year  for 
which  it  is  defined,  and  for  all 
subsequent  years  until  another  year  for 
which  a  different  budget  is  defined  or 
until  a  SIP  revision  modifies  the  budget. 
For  example,  an  emissions  budget  for  a 
milestone  year  remains  in  effect  until 
the  next  milestone  year,  when  another 
emissions  budget  supersedes  it.  The 
attainment  demonstration  establishes  an 
emissions  budget  for  the  attainment 
year,  and  that  budget  remains  in  effect 
until  the  area  is  redesignated  and  EPA 
approves  a  maintenance  plan,  which 
may  establish  a  different  emissions 
budget.  When  a  required  SIP  revision 
which  should  add  additional  budget 
years  is  late  or  disapproved,  the 
conformity  status  of  the  transportation 
plan  and  TIP  will  subsequently  lapse, 
and  the  existing  budget  ceases  to  apply 
for  the  purposes  of  demonstrating 
conformity. 

The  emissions  budget  included  in  the 
attainment  demonstration  may  be 
different  than  that  included  in  the 
maintenance  demonstration  since  the 
geographic  and  temporal  distribution  of 
emissions  may  change  between  the  two 
modeling  efforts.  Also,  a  State  may 
choose  to  shift  the  balance  between 
motor  vehicles  and  other  sources, 
provided  such  a  shift  is  consistent  with 
continuing  maintenance. 

At  the  State's  option,  a  SIP  may 
contain  an  early  demonstration  of 
maintenance  following  the  attainment 
date,  with  a  different  motor  vehicle 
emissions  budget  in  each  year.  In  all 
situations,  the  emissions  budget  in  the 
SIP  must  be  consistent  with  the 
attainment  or  maintenance 
demonstration  and  any  interim 
requirements  of  the  Clean  Air  Act. 

In  general,  all  pollutants  and 
associated  precursors  for  which  an  area 
is  designated  nonattainment  or  subject 
to  a  maintenance  plan  approved  under 
Clean  Air  Act  section  175A  and  which 
are  associated  with  highway  and  transit 
vehicles  should  be  explicitly  identified 
in  the  emission  budget  and  included  in 
the  SIP.  Conformity  determinations 
must  demonstrate  consistency  with  the 
motor  vehicle  emissions  budget  for  each 


pollutant  and  precursor  identified  in  the 
SIP. 

However,  in  some  nonattainment  and 
maintenance  areas,  the  SIP  may 
demonstrate  that  highway  and  transit 
vehicle  emissions  are  an  insignificant 
contributor  to  the  nonattainment 
problem,  for  example,  CO  or  PM-10 
violations  near  industrial  sources.  For 
areas  with  control  strategy  SIPs  which 
have  already  been  submitted  and  which 
demonstrate  that  motor  vehicle 
emissions  (including  exhaust, 
evaporu.ive,  and  reentrained  dust 
emissions)  are  insignificant  and 
reductions  are  not  necessary  for 
attainment,  the  conformity 
determination  is  not  required  to  satisfy 
the  criteria  for  regional  emissions 
analysis  of  that  pollutant.  If  the  control 
strategy  SIP  demonstrates  that  motor 
vehicle  emissions  of  a  precursor  are 
insignificant  and  reductions  are  not 
necessary  for  attainment,  the  conformity 
determination  is  not  required  to  satisfy 
the  criteria  for  regional  emissions 
analysis  of  the  precursor.  In  the  future, 
the  SIP  must  explicitly  state  that  no 
regional  emissions  analysis  of  a 
particular  pollutant  or  precursor  is 
necessary  for  attainment,  and  therefore 
is  not  necessary  for  conformity. 

All  highway  and  transit  related  source 
categories  that  contribute  to  the 
nonattainment  problem  should  be 
identified  and  included  in  the  motor 
vehicle  emissions  budget,  including 
exhaust,  evaporative,  and  reentrained 
dust  emissions  (including  emissions 
from  antiskid  and  deicing  materials, 
where  treated  as  mobile  source 
emissions  by  the  SIP).  States  vary  in 
whether  they  treat  vehicle  refueling 
emissions  as  mobile  or  stationary  area 
sources.  If  the  SIP  is  silent  or  ambiguous 
on  intent  regarding  refueling  emissions, 
these  emissions  should  not  be 
considered  to  be  part  of  the  motor 
vehicle  emissions  budget  and  the 
regional  emissions  estimates  for  a  plan, 
TIP  or  project  should  not  include  them. 
It  is  more  common  to  include  refueling 
emissions  in  a  non-mobile  .source 
category,  and  MPOs  do  not  have  control 
over  refueling  emissions. 

2.  Emissions  Budget  Test 

A  regional  analysis  must  estimate  the 
emissions  which  would  result  from  the 
transportation  system  if  the 
transportation  plan  and  TIP  were 
implemented,  and  compare  these 
emissions  to  the  motor  vehicle 
emissions  budget  identified  in  the  SIP. 
If  the  emissions  associated  with  the 
transportation  plan  and  TIP  are  greater 
than  the  motor  vehicle  emissions 
budget,  the  transportation  plan  and  TIP 
do  not  conform.  This  may  occur  even 
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though  all  transportation  measures  in 
the  SEP  are  being  properly  implemented; 
for  example,  if  population  and  VMT 
growth  are  higher  than  predicted  when 
the  SIP  was  developed,  motor  vehicle 
emissions  may  exceed  the  SEP's  budget 
for  such  emissions. 

Under  no  circumstances  may  motor 
vehicle  emissions  predicted  in  a 
conformity  determination  exceed  the 
motor  vehicle,  pollutant-specific 
emissions  budget.  If  actual  emissions  of 
pollutants  are  lower  than  their  SIP 
emissions  budgets,  or  if  the  emissions 
budgets  themselves  are  lower  than 
actually  necessary  to  demonstrate 
attainment,  maintenance,  or  other 
milestones,  the  motor  vehicle  emissions 
budget  may  be  increased  only  if  the 
State  submits  a  SIP  revision  which 
changes  the  various  emissions  budgets. 
Such  a  SIP  revision  must  meet  all 
applicrfjle  Clean  Air  Act  requirements, 
including  those  of  section  110(1). 
Conformity  determinations  may  not 
trade  emissions  among  SIP  budgets  for 
pollutants,  precursors,  or  highway/ 
transit  versus  other  sources  unless  a  SIP 
revision  for  the  specific  trade  is 
submitted  and  approved  by  EPA  or  the 
SIP  establishes  mechanisms  for  such 
trading. 

Today's  final  rule  requires 
transportation  plans  and  TIPs  to 
demonstrate  consistency  with  the  SIP's 
motor  vehicle  emissions  budget  by 
performing  a  regional  emissions 
analysis.  This  emissions  analysis  must 
include  emissions  from  the 
nonattainment  or  maintenance  area's 
entire  existing  transportation  network 
(as  described  in  tlie  rule),  in  addition  to 
all  proDosed  regionally  significant 
Federal  and  non-federal  highway  and 
transit  projects.  The  regional  emissions 
analysis  must  estimate  total  projected 
emissions  for  certain  future  years 
(including  the  attainment  year),  and 
may  include  the  effects  of  any  emission 
control  programs  which  are  already 
adopted  by  the  enforcing  jurisdiction 
(such  as  vehicle  inspection  and 
maintenance  programs  and  reformulated 
gasoline  and  diesel  fuel).  In  the 
transitional  period,  the  effects  of 
emission  control  programs  which  are 
committed  to  in  the  submitted  SIP  may 
also  be  included. 

When  performing  the  regional 
emissions  analysis  for  the  purpose  of 
the  budget  test,  attention  must  be  paid 
to  the  season  and  time  period  for  which 
the  SIP  defines  the  emissions  budget, 
and  the  period  used  by  the  MPO  and 
EXDT  to  estimate  regional  emissions  for 
a  plan.  TIP,  or  project.  For  example, 
reasonable  further  progress  milestones 
for  ozone  areas  are  defined  in  the  Clean 
Air  Act  based  on  anjiual  emissions,  but 


EPA  interprets  this  to  mean  emissions 
when  temperatures,  congestion  levels, 
and  other  conditions  are  typical  of  a  day 
during  the  ozone  season  (a  typical 
summer  weekday),  multiphed  by  365 
days,  rather  than  actual  annual 
emissions  across  all  seasons.  Further, 
EPA  guidance  in  "Procedures  for 
Emission  Inventory  Preparation  Volume 
IV:  Mobile  Sources"  (EPA  450/4-81- 
026d  (revised).  1992)  specifies  a 
particular  way  to  select  temperature 
values  for  the  emissions  estimates.  Also. 
SIPs  may  calculate  emission  reductions 
from  fleet  turnover  using  either  July  1  of 
the  milestone  year,  or  November  15  (by 
interpolating  between  the  July  1  and 
January  1  outputs  of  the  emissions 
model).  The  MPO  and  DOT  should 
duplicate  the  temperature,  season,  and 
time  period  inputs  used  in  the  SIP  when 
estimating  future  emissions  for 
comparison  to  the  emissions  budget,  or 
must  apply  appropriate  adjustments  to 
avoid  any  distortion  in  the  comparison. 
Where  a  nonattainment  area  contains 
multiple  MPOs,  the  control  strategy  SIP 
may  either  allocate  emissions  budgets  to 
each  metropolitan  planning  area,  or  the 
MPOs  must  act  together  to  make  a 
conformity  determination  for  the 
nonattainment  area.  If  a  metropolitan 
planning  area  includes  more  than  one 
air  basin  or  nonattainment  area,  a 
conformity  determination  must  be  made 
for  each  air  basin  or  nonattainment  area. 
The  conformity  SIP  revision  must 
establish  interagency  consultation 
procedures  which  address  how 
conformity  determinations  will  be  made 
in  such  circumstances. 

3.  Locating  the  Motor  Vehicle  Emissions 
Budget  in  the  SIP 

Existing  SIPs  may  not  all  have  an 
explicitly  labeled  motor  vehicle 
emissions  budget.  EPA  indicated  in  the 
General  Preamble  to  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  that  the 
highway  and  transit  vehicle  related 
emissions  included  in  the  SIP  would  be 
considered  to  be  the  emissions  budget 
Without  a  clearly  indicated  intent  in  the 
SIP  otherwise,  the  SIP's  estimate  of 
future  highway  and  transit  emissions 
used  in  the  milestone  or  attainment 
demonstration  is  the  motor  vehicle 
emissions  budget. 

In  general,  the  SIP  will  either  (1) 
demonstrate  that  once  the  control 
strategies  in  the  SIP  are  implemented, 
emissions  from  all  sources  will  be  less 
than  the  identified  total  emissions  that 
would  be  consistent  with  attainment, 
maintenance,  or  other  required 
milestone;  or  (2)  demonstrate  that 
emissions  from  all  sources  will  result  in 
achieving  attainment  prior  to  the 
attainment  deadline  or  will  result  in 


ambient  concentrations  in  the 
attainment  deadline  year  which  are 
lower  than  necessary  to  demonstrate 
attainment.  In  either  case,  the  SIP 
demonstration  will  rely  on  a  projection 
of  emissions  from  each  source  category 
for  the  attainment  year,  maintenance 
period,  or  other  milestone  year.  The 
projection  of  motor  vehicle  emissions  is 
the  motor  vehicle  emissions  budget. 

Where  the  estimate  of  emissions  from 
all  sources  is  less  than  required  to 
demonstrate  the  milestone,  attainment, 
or  maintenance,  the  SIP  may  explicitly 
quantify  the  "safety  margin"  and 
include  some  or  all  of  it  in  the  motor 
vehicle  emissions  budget  for  purposes 
of  conformity.  Where  the  existing  SIP  is 
unclear,  the  State  air  agency  and  the 
appropriate  EPA  Regional  Office  should 
be  consulted  through  the  interagency 
consultation  process  to  define  the 
emission  budget.  Unless  the  SIP 
explicitly  quantifies  the  "safety  margin" 
and  explicitly  states  an  intent  that  some 
or  all  of  this  additional  amount  should 
be  available  to  the  MPO  and  DOT  in  the 
emissions  budget  for  conformity 
purposes,  the  MPO  may  not  interpret 
the  budget  to  be  higher  than  the  SIP's 
estimate  of  future  highway  and  transit 
emissions. 

If  the  attainment  demonstration 
includes  projections  of  emissions 
beyond  the  attainment  year,  these 
projections  are  not  considered 
emissions  budgets  for  the  purposes  of 
transportation  conformity  unless  the  SDP 
explicitly  states  such  an  intent.  Where 
the  attainment  SIP  does  not  establish 
explicit  emissions  budgets  for  years 
following  the  attainment  year,  emissions 
in  analysis  years  later  than  the 
attainment  year  must  be  consistent  only 
with  the  attainment  year's  emissions 
budget. 

like  the  attainment  SIP.  the 
maintenance  plan  contains  a 
quantitative  demonstration  that  the 
NAAQS  can  be  met  for  a  given  period 
of  time  into  the  future.  Section  175A  of 
the  Clean  Air  Act  requires  a 
maintenance  plan  to  provide  for 
maintenance  for  a  period  of  ten  years 
frx)m  its  approval  by  EPA.  but  the  Act 
does  not  specify  any  particular 
milestones  within  this  period  for  which 
an  analysis  and  demonstration  must  be 
made.  At  a  minimum,  the  SIP  should 
establish  an  emissions  level  that  will 
demonstrate  maintenance  at  the  end  of 
the  ten-year  period.  EPA  will  be 
releasing  more  specific  guidance 
regarding  conformity  to  budgets  in 
maintenance  plans  in  the  future.  For 
areas  that  have  been  redesignated  to 
attainment  prior  to  this  rule,  the  MPO 
and  DOT  should  work  with  the  EPA 
Regional  Office  through  the  interagency 
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consultation  process  to  interpret  the 
maintenance  plan  to  define  an 
emissions  budget.  EPA  recommends 
amending  maintenance  plans  to 
explicitly  identify  the  motor  vehicle 
emissions  budget. 

Some  moderate  PM-10  nonattainment 
areas  may  have  submitted  SIPs  which 
demonstrate  that  the  area  cannot  attain 
the  PM-10  standard  by  the  applicable 
attainment  date.  These  areas  have  been 
or  will  be  reclassified  as  serious  areas 
under  section  188(b)  of  the  Clean  Air 
Act.  Such  SIPs  which  do  not 
demonstrate  attaiiunent  do  not  have 
budgets  and  are  not  considered  control 
strategy  SIPs  for  the  purposes  of 
transportation  conformity.  Until  an 
attainment  demonstration  is  submitted, 
these  areas  must  satisfy  the  interim 
period  criteria  in  order  to  demonstrate 
conformity. 

The  above  discussion  on  locating  the 
emissions  budget  in  the  SIP  assumed  a 
simple  case  in  which  the  geographic 
boundary  of  the  area  to  which  the 
budget  applies  is  the  same  as  the 
nonattainment  area  boundary.  This  is 
the  case  for  ozone  nonattainment  areas. 
The  Clean  Air  Act  explicitly  deHnes 
reasonable  further  progress 
requirements  in  terms  of  the  emissions 
inventory  for  the  entire  nonattainment 
area,  and  EPA  believes  that  the  best 
interpretation  is  that  the  Act  also  means 
to  have  the  attainment  budget  also  be 
defined  for  the  nonattainment  area  per 
se.  While  ozone  area  SIPs  may  contain 
estimates  of  current  and  future 
emissions  outside  the  nonattainment 
area,  these  are  not  budgets  for  purposes 
of  conformity  (unless  the  State  in  its 
conformity  SIP  revision  chooses  to  go 
beyond  the  requirements  of  the  rule). 

For  CO,  PM-10.  and  NO2 
nonattairunent  areas,  there  are  either  no 
Clean  Air  Act  requirements  for 
reasonable  further  progress,  or  the 
requirements  are  not  explicitly  defined 
in  terms  of  the  nonattainment  area 
inventory  as  a  whole.  Moreover,  it  may 
be  possible  for  a  SEP  to  demonstrate 
attaiimient  for  one  of  these  pollutants 
based  on  an  emissions  and  dispersion 
modeling  domain  that  is  either  less  or 
more  than  the  nonattainment  area.  For 
example,  an  entire  county  may  be 
designated  nonattairmient  for  CO,  but 
the  actual  area  of  violations  and  the  area 
analyzed  in  the  SIP  may  be  less  than  the 
entire  county.  CO.  PM-10,  and  NO2 
modeling  may  also  in  some  cases  extend 
beyond  the  boundary  of  the  designated 
nonattainment  area,  to  capture  the  effect 
of  transport  from  surrounding  areas.  If 
the  geographic  domain  of  an  attainment 
demonstration  and  its  emissions 
estimates  are  less  than  the  CO,  PM-10, 
or  NO2  nonattainment  area  and  the  SIP 


does  not  explicitly  indicate  an  intent 
otherwise,  EPA  believes  the  budget 
applies  to  that  domain.  The  MPO  and 
DOT  should  analyze  emissions  from  the 
transportation  plan  and  TIP  for  the  same 
area  in  a  consistent  manner.  If  the 
modeling  domain  extends  beyond  the 
nonattainment  area,  the  budget  applies 
for  the  portion  within  the 
nonattainment  area  boundary. 

4.  Revisions  to  the  Emissions  Budget 

The  emissions  budget  may  be  revised 
at  any  time  through  the  standard  SIP 
revision  process,  provided  the  SIP 
demonstrates  that  the  revised  emission 
budget  will  not  threaten  attainment  and 
maintenance  of  the  standard  or  any 
milestone  in  the  required  timeframe. 

The  State  may  choose  to  revise  its  SIP 
emissions  budgets  in  order  to  reallocate 
emissions  among  sources  or  among 
pollutants  and  precursors.  For  example, 
if  the  SIP  is  revised  to  provide  for 
greater  control  of  stationary  source 
emissions,  the  State  may  choose  to 
increase  the  motor  vehicle  emissions 
budget  to  allow  corresponding  growth 
in  motor  vehicle  emissions  (provided 
the  resulting  total  emissions  are  still 
adequate  to  provide  for  attainment/ 
maintenance  of  the  NAAQS  and  to 
satisfy  all  other  applicable  requirements 
of  the  Clean  Air  Act,  including  section 
110(1)).  Such  a  SIP  revision  must  be 
approved  by  EPA  before  it  can  be  used 
for  the  purposes  of  transportation 
conformity. 

In  cases  where  a  SIP  submitted  prior 
to  November  24, 1993  does  not  have  an 
explicit  emissions  budget  but  quantiHes 
a  "safety  margin"  by  which  emissions 
from  all  sources  are  less  than  the  total 
emissions  that  would  be  consistent  with 
attainment,  the  State  may  submit  a  SIP 
revision  which  assigns  some  or  all  of 
this  safety  margin  to  highway  and 
transit  mobile  sources  for  the  purposes 
of  conformity.  Such  a  SIP  revision,  once 
it  is  endorsed  by  the  Governor  and  has 
been  subject  to  a  public  hearing,  may  be 
used  for  the  purposes  of  transportation 
conformity  before  it  is  approved  by 
EPA.  All  other  SIP  revisions  adjusting 
the  highway  and  transit  emissions 
budget  must  be  approved  by  EPA  before 
they  are  used  for  the  purposes  of 
transportation  conformity. 

EPA  would  allow  early  use  of  a  SIP 
revision  which  reallocates  part  of  the 
safety  margin  because  some  SIPs  were 
developed  before  this  rule  and  without 
awareness  that  in  the  absence  of  an 
explicit  budget,  the  emissions 
projections  would  be  used  as  the 
emissions  budget  for  the  purposes  of 
conformity.  Areas  which  submit  SIPs 
with  budgets  after  the  publication  of 
this  rule  will  also  be  using  the  SIP's 


budget  for  conformity  purposes  before  it 
is  approved  by  EPA. 

5.  Subregional  Emissions  Budgets 

The  SIP  may  specify  emissions 
budgets  for  subareas  of  the  region, 
provided  that  the  SIP  includes  a 
demonstration  that  the  subregional 
emissions  budget,  when  combined  with 
all  other  portions  of  the  emissions 
inventory,  will  result  in  attainment  and/ 
or  maintenance  of  the  standard.  The 
conformity  determination  must 
demonstrate  consistency  with  each 
subregional  emissions  budget  in  the  SIP. 
EPA's  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  discussed 
the  possibility  of  subregional  budgets 
(57  FR  13558,  April  16, 1992). 

6.  Requirements  for  a  SIP  Control 
Strategy  to  Meet  the  Budgets 

A  SIP  may  not  select  a  desired  level 
of  future  highway  and  transit  emissions 
and  rely  on  the  requirement  for 
conformity  findings  by  the  MPO  and 
DOT  to  achieve  that  level  of  emissions 
without  specifying  control  measures 
which  are  expected  to  result  in  that 
emission  level  and  demonstrating  that 
each  measure  is  enforceable  and  has 
adequate  resources  for  implementation 
(see  sections  110(a)(2)  (A),  (B),  and  (E) 
of  the  Clean  Air  Act).  An  approvable  SIP 
must  indicate  how  the  State  expects  to 
be  able  to  achieve  each  budgeted  level 
(including  any  subregionally  budgeted 
level)  of  emissions  by  the  relevant  date. 
The  MPO  will  usually  have  been 
involved  in  estimating  "baseline"  future 
emissions  (i.e.,  emissions  in  the  absence 
of  any  new  actions  to  control  them),  and 
in  designing  and  estimating  benefits  for 
any  new  controls  that  are  identified  in 
the  SIP. 

Any  type  of  transportation  action 
affects  emissions  under  some 
conditions,  and  therefore  the  SIP's 
demonstration  of  future  emissions  will 
in  a  sense  rely  on  the  full  collection  of 
those  actions  that  were  assumed.  EPA 
believes  that  all  actions  which  the  SIP 
relies  on  to  reduce  travel,  such  as  plans 
for  expanded  transit,  HOV  lanes,  other 
high  occupancy  facilities  or  services, 
and  other  demand  management 
measures  which  are  reflected  in  the 
emissions  analysis,  do  require 
enforceable  commitments  from  the  . 
agencies  who  will  undertake  them. 
Generally,  inclusion  in  the 
transportation  plan  and  TIP  in  effect  at 
the  time  of  SIP  submittal  will  be 
sufficient  evidence  of  adequate 
resources. 
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D.  NOi  and  PM-W  in  the  Interim  Period 

EPA  proposed  in  the  NPRM  to  allow 
no  increase  in  NOx  and  PM-10 
emissions  above  1990  levels  in  NO2  and 
PM-10  nonattainment  areas.  As 
described  in  the  preamble  to  die  NPRM, 
EPA  proposed  this  requirement  rather 
than  the  build/no-build  test  proposed 
for  ozone  and  CO  areas  because  EPA  is 
not  certain  what  degree  of  VMT 
reduction  might  be  needed  to  pass  a 
build/no-build  comparison,  and  because 
the  Qean  Air  Act  did  not  appear  to 
require  it.  (The  requirement  for 
contribution  to  annual  emission 
reductions  only  refers  to  ozone  and  CO 
areas.) 

EPA  received  significant  public 
comment  that  a  1990  ceiling  on  NOx 
and  PM-10  emissions  would  impose 
stringent  VMT  reduction  requirements 
on  many  areas.  In  particular,  because 
PM-10  emissions  from  reentrained  dust 
are  closely  related  to  VMT  levels,  areas 
with  significant  emissions  from 
reentrained  dust  may  have  to  freeze  or 
decrease  VMT  in  order  to  demonstrate 
emissions  below  1990  levels. 

Therefore,  in  the  final  rule  EPA 
allows  NO2  and  PM-10  nonattainment 
areas  to  demonstrate  conformity  by 
either  keeping  emissions  below  1990  (or 
some  other  baseline)  levels,  or  by 
satisfying  a  build/no-build  test.  EPA 
believes  that  either  of  these 
demonstrations  is  sufficient  to  assure 
that  there  is  no  increase  in  the 
frequency  or  severity  of  existing 
violations  during  the  interim  period 
which  can  be  attributed  to  the 
transportation  plan.  TIP,  or  project 
itself.  The  build/no-build  test  is 
consistent  with  the  interim 
requirements  for  ozone  and  CO  areas 
and  sufficient  to  ensure  that  the 
transportation  plan.  TIP.  or  project  is 
not  itself  causing  a  new  violation  or 
exacerbating  an  existing  one.  EPA  is 
retaining  the  option  of  keeping 
emissions  below  1990  (or  some  other 
baseline)  levels  because  some 
commenters  expressed  support  for  this 
approach,  and  EPA  believes  some 
flexibility  should  be  allowed  in  the 
absence  of  definitive  information  on  the 
VMT  reductions  necessary  for  an  area  to 
meet  either  the  build/no-build  test  or  an 
emissions  ceiling. 

EPA  noted  in  uie  preamble  to  the 
NPRM  that  there  is  no  requirement  for 
a  1990  inventory  in  PM-10  and  NO2 
nonattainment  areas,  and  invited 
comment  on  allowing  other  years  to  be 
used  as  the  baseline.  However,  Clean 
Air  Act  section  172(c)(3)  requires  a 
"current"  inventory  of  emissions.  Since 
this  will  be  1990  in  most  cases,  the  final 
rule  establishes  1990  as  the  baseline 


year,  unless  the  conformity  SIP  revision 
defines  it  as  the  year  of  the  baseline 
emissions  inventory  used  in  control 
strategy  SIP  development. 

E.  NO,  Reductions  in  Ozone  Areas  in 
the  Interim  Period 

The  NPRM  did  not  propose  to  require 
demonstration  of  NO,  reductions  in 
ozone  nonattainment  areas  during  the 
interim  period  with  a  build/no-build 
test.  EPA  received  significant  public 
comment  that  the  Clean  Air  Act 
mandates  such  reductions.  After 
reviewing  the  comments  and  the  statute, 
EPA  agrees  that  Clean  Air  Act  section 
176(c)(3)(A)(iii)'s  reference  to  section 
182(b)(1)  requires  a  contribution  to 
reductions  in  NO,  emissions  during  the 
interim  period,  as  that  section  requires 
reductions  in  both  VOC  and  NO,  as 
necessary  to  demonstrate  attainment. 
Therefore,  the  final  rule  requires  the 
build/no-build  test  in  ozone 
nonattainment  areas  to  be  satisfied  for 
both  VOC  and  NO.,  unless  the 
Administrator  determines  under  section 
182(f)  of  the  Clean  Air  Act  that 
additional  reductions  of  NO,  would  not 
contribute  to  attainment  in  any  area. 

F.  Transportation  Control  Measures 
(TCMsj 

1.  Demonstration  of  Timely 
Implementation 

Like  the  proposal,  the  final  rule  will 
allow  the  "timely  implementation" 
criterion  to  be  satisfied  even  if  TCMs  are 
behind  the  schedule  in  the  SIP,  i.e., 
even  if  a  SIP  milestone  for  TCM 
implementation  has  already  passed  or 
the  plan  or  TIP  in  question  will  result 
in  a  future  implementation  milestone 
being  missed.  EPA  received  comment 
on  both  sides  of  this  issue,  and  EPA 
continues  to  believe  that  this  approach 
is  a  practical  necessity  to  accommodate 
uncontrollable  delays.  However, 
because  section  176(c)(2)(B)  of  the  Clean 
Air  Act  requires  "timely 
implementation"  of  TCMs,  conformity 
may  be  demonstrated  when  TCMs  are 
delayed  only  if  all  obstacles  to 
implementation  have  been  identified 
and  are  being  overcome,  and  if  State  and 
local  agencies  with  influence  over 
approvals  or  funding  are  giving  TCMs 
maximum  priority. 

EPA  believes  that  the  determination 
of  "timely  implementation"  should 
focus  on  the  prospective  schedule  for 
TCM  implementation,  and  all  past 
delays  should  be  irrelevant.  Therefore,  it 
is  permissible  for  the  plan/TIP  to  project 
completion  of  a  TCM  implementation 
milestone  which  is  later  than  the  SIP 
schedule  if  the  lateness  is  due  to  delays 
which  have  already  occurred,  or  due  to 


the  time  reasonably  required  to 
complete  remaining  essential  steps 
(such  as  preparation  of  a  NEPA 
document,  design  work,  right-of-way 
acquisition.  Federal  permits, 
construction,  etc.).  It  is  also  permissible 
to  allow  time  for  obtaining  state  or  local 
permits  if  the  project  has  not  yet 
advanced  to  the  point  where  a  permit 
could  have  been  applied  for. 

However,  where  implementation 
milestones  have  been  missed  or  are 
projected  to  be  missed,  agencies  must 
demonstrate  that  maximum  priority  is 
being  given  to  TCM  implementation.  All 
possible  actions  must  be  taken  to 
shorten  the  time  periods  necessary  to 
complete  essential  steps  in  TCM 
implementation — for  example,  by 
increasing  the  funding  rate— even 
though  the  timing  of  other  projects  may 
be  affected.  It  is  not  permissible  to  have 
prospective  discrepancies  with  the  SIP's 
TCM  implementation  schedule  due  to 
lack  of  programmed  funding  in  the  TIP. 
lack  of  commitment  to  the  project  by  the 
sponsoring  agency,  unreasonably  long 
periods  to  complete  future  work  due  to 
lack  of  staff  or  other  agency  resources, 
lack  of  approval  or  consent  by  local 
governmental  bodies,  or  failure  to  have 
applied  for  a  permit  where  necessary 
work  preliminary  to  such  application 
has  been  completed.  However,  where 
statewide  and  metropolitan  funding 
resources  and  planning  and 
management  capabilities  are  fully 
consumed  (within  the  flexibilities  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA))  with  responding 
to  damage  from  natural  disasters,  civil 
unrest,  or  terrorist  acts,  TCM 
implementation  can  be  determined  to  be 
timely  without  regard  to  the  above, 
provided  reasonable  efforts  are  being 
made.  The  burden  of  proof  will  be  on 
the  agencies  making  conformity 
determinations  to  demonstrate  that  the 
amount  of  time  to  complete  remaining 
implementation  steps  will  not  exceed 
that  specified  in  the  SIP  without  good 
cause,  and  that  where  possible,  steps 
will  be  completed  more  rapidly  than 
assumed  in  the  SIP  in  order  to  make  up 
lost  time. 

The  determination  that  obstacles  to 
implementation  are  being  overcome  and 
maximum  priority  is  being  given  to 
TCMs  is  a  specific  issue  which  the 
conformity  SIP  revisions'  interagency 
consultation  procedures  must  address. 

Considerable  comment  was  received 
regarding  priority  for  TCMs  and 
demonstration  of  timely  implementation 
of  TCMs.  In  response  to  comments  that 
a  part  of  §  51.394  "Priority"  could  be 
interpreted  to  weaken  timely 
implementation  of  TCNts  rather  than 
promote  it.  EPA  has  deleted  language 
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which  required  funding  decisions  to 
promote  the  timely  implementation  of 
transportation  measures  in  the 
applicable  implementation  plan  "to  the 
extent  that  funds  are  available." 

There  was  also  signiHcant  comment 
regarding  the  relationship  between  TCM 
funding  and  timely  implementation. 
Some  commenters  suggested  that  TCMs 
should  be  funded  before  obligations 
were  made  for  any  other  TIP  projects,  or 
that  TCM  funds  should  in  some  way  be 
set  aside.  EPA  is  also  concerned  that 
without  explicit  funding  protection  for 
TCMs,  it  is  possible  that  TCMs  in  a 
conforming  TIP  may  not  actually  have 
funds  obligated.  Timely  implementation 
could  then  be  demonstrated  in  the  next 
TIP  through  additional  promises  to  fiind 
the  TCMs  in  the  upcoming  TIP  cycle, 
but  no  mechanism  would  force  the  MPO 
or  project  sponsor  to  obligate  funds  for 
TCMs  in  that  TIP  cycle  once  it  has 
started. 

After  extensive  consideration  of  this 
issue,  EPA  has  concluded  that  the 
Federal  transportation  funding  process 
does  not  offer  practical  opportunities  to 
control  the  use  of  appropriated  funds 
once  they  are  apportioned  or  allocated. 
State  DOTs  and  MPOs  need  flexibility 
in  establishing  the  sequence  in  which 
projects  are  funded,  due  to 
unpredictable  events  in  the  timing  of 
the  project  implementation  process. 
This  rules  out  requiring  all  TCMs  to  be 
obligated  before  other  projects. 

Furthermore,  setting  aside  funds  for 
TCMs  poses  special  difOculties.  A  set- 
aside  would  in  eHect  be  a  lower  limit  on 
obligations  for  all  other  projects.  DOT 
informs  EPA  that  it  is  not  authorized  to 
reduce  States"  obligation  limits  in  this 
way.  In  addition,  when  TCMs  are 
legitimately  delayed  for  reasons  beyond 
any  agency's  control,  the  obligation 
authority  cannot  be  reserved.  If  a  State 
will  be  unable  to  use  its  obligation 
authority  by  the  end  of  the  Federal  fiscal 
year  it  must  be  released  so  DOT  can 
redistribute  it  to  other  States  that  can 
use  it.  Any  obligation  authority  not  used 
by  the  end  of  the  fiscal  year  lapses  and 
is  not  available  in  subsequent  years. 
Therefore,  EPA  believes  it  is  not 
reasonable  to  impose  extra  controls  on 
how  MPOs  and  State  DOTs  spend 
Federal  highway  and  transit  funds, 
beyond  the  requirements  for  maximum 
priority  for  approval  and  funding  and 
for  timely  implementation  of  TCMs.  The 
ISTEA  requirements  for  fiscally 
constrained  transportation  plans  and 
TIPs  also  provide  assurance  that  funds 
are  reasonably  available  to  implement 
TCMs  as  well  as  the  other  projects  in  the 
transportation  plan  and  TIP. 


2.  SIP  Revisions  Due  to  TCM  Delays 

The  preamble  to  the  NPRM  requested 
comment  on  whether  a  SIP  revision 
should  be  required  when  a  TCM  falls 
behind  its  implementation  schedule  in 
the  SIP.  The  final  rule  does  not 
automatically  require  a  SIP  revision 
when  a  TCM  falls  behind  the  schedule 
in  the  SIP.  However,  plans  and  TIPs 
cannot  be  found  in  conformity  unless 
the  "timely  implementation"  criterion  is 
satisfied.  Therefore,  if  obstacles  to  TCM 
implementation  are  not  being  overcome 
because  it  is  impossible  to  do  so.  if  State 
and  local  agencies  are  not  giving 
maximum  priority  to  TCMs  which  are 
behind  schedule,  or  if  the  original 
sponsor  or  the  coo(>erative  planning 
process  decides  not  to  implement  the 
TCM  or  decides  to  replace  it  with 
another  TCM,  a  SIP  revision  which 
removes  the  TCM  will  be  necessary 
before  plans  and  TIPs  may  be  found  in 
conformity.  (In  order  to  be  approved  by 
EPA,  such  a  SIP  revision  must  include 
substitute  measures  that  achieve 
emissions  reductions  sufficient  to  meet 
all  applicable  requirements  of  the  Clean 
Air  Act,  including  section  110(1).)  The 
interagency  consultation  procedures 
established  by  the  conformity  SIP 
revision  must  include  a  process  to 
discuss  whether  delays  in  TCM 
implementation  should  be  handled  by 
submitting  SIP  revisions  to  remove  or 
substitute  TCMs. 

This  approach  is  generally  consistent 
with  the  comments  EPA  received  on 
this  issue.  Most  commenters  did  not 
favor  an  automatic  requirement  for  a  SIP 
revision  in  the  case  of  every  TCM 
implementation  delay,  although  many 
beneved  that  SIP  action  might  be 
appropriate  in  certain  circumstances. 
Several  commenters  supported 
requiring  the  SIP  to  include  substitute 
TCMs  and  funding  sources  which 
would  be  implemented  to  ensure  that 
emission  reduction  goals  are  met  if  the 
implementation  of  other  TCMs  were 
delayed.  Although  the  SIP  may  have 
automatic  project  and/ or  funding 
substitutes  in  the  case  of  TCM  delays, 
the  final  rule  does  not  require  this.  In 
general,  the  Clean  Air  Act  does  not 
require  individual  measures  to  have 
automatic  substitutes  in  case  of  non- 
implementation. 

3.  Retrospective  Analysis  of  TCMs 

Neither  the  proposal  nor  the  final  rule 
requires  the  determination  of  timely 
implementation  to  be  based  on 
retrospective  analyses  of  TCM 
effectiveness  or  otherwise  requires 
MPOs  or  DOT  to  affirmatively  study  and 
determine  whether  each  TCM  had  its 
predicted  effectiveness  (unless  the  SIP 


explicitly  includes  such  a  requirement). 
However,  the  final  rule  does  require  any 
analysis  supporting  a  conformity 
determination  to  reflect  the  latest 
available  information  regarding  the 
effectiveness  and  actual  implementation 
of  the  area's  TCMs,  in  order  to  satisfy 
the  criterion  regarding  use  of  the  latest 
planning  assumptions. 

EPA  believes  that  the  transportation 
community  should  be  held  responsible 
through  the  conformity  process  for 
implementing  TCMs  which  the  State 
committed  to  in  the  SIP.  However,  EPA 
does  not  believe  it  is  appropriate  to  hold 
the  transportation  community 
responsible  for  achieving  the  emission 
reduction  goals  predicted  for  each  TCM, 
especially  given  the  difficulty  in 
predicting  TCM  effectiveness  or  even 
measuring  project-specific  benefits  once 
TCMs  are  implemented.  Because  any 
shortfall  in  emissions  reductions  is 
reflected  in  future  conformity 
determinations  through  use  of  the  latest 
planning  assumptions,  and  because 
conformity  is  ultimately  based  on  a 
comparison  with  an  emissions  budget, 
EPA  believes  that  the  conformity 
process  adequately  addresses  the  issue 
of  TCM  effectiveness.  Shortfalls  in 
emissions  reductions  from  TCMs  will 
either  be  offset  by  other  measures  in  the 
transportation  plan  and  TIP  so  that  the 
motor  vehicle  emissions  budget  is  still 
met,  or  the  transportation  plan  and  TIP 
will  not  be  in  conformity.  In  addition, 
serious  and  above  ozone  areas  are 
required  to  track  aggregate  VMT  and 
vehicle  emissions  under  section 
182(c)(5)(A)  of  the  Clean  Air  Act  and 
overall  emissions  under  section  182(g). 
CO  areas  above  12.7  parts  jaer  million 
must  also  track  aggregate  VMT  each 
year.  Conformity  determinations  are 
required  to  use  the  latest  planning 
assumptions. 

4.  TCMs  in  the  Absence  of  a  Conforming 
Transportation  Plan  and  TIP 

Individual  projects  may  not  be 
funded,  accepted,  or  approved  unless 
there  is  a  currently  conforming 
transportation  plan  and  TIP.  EPA 
received  public  comment  indicating  that 
TCMs  in  the  SIP  should  be  able  to 
proceed  even  in  the  absence  of  a 
conforming  transportation  plan  and  TIP, 
because  the  commenters  considered 
them  to  be  consistent  with  the  purpose 
of  the  SIP. 

The  final  rule  would  not  allow  TCMs 
to  proceed  without  a  conforming 
transportation  plan  and  TIP.  Clean  Air 
Act  sections  176(c)(2)  (C)  and  (D)  clearly 
require  conforming  transportation  plans 
and  TIPs  to  exist  in  order  to  find 
projects  in  conformity.  EPA  does  not 
believe  that  Clean  Air  Act  section 
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176(c)(l)'s  very  general  definition  of 
conformity  as  meaning  conformity  to 
the  purpose  of  the  SIP  overrules  this 
more  specific  requirement.  According  to 
the  final  rule,  only  exempt  projects  may 
proceed  without  a  conforming  plan  and 
TIP,  because  these  projects  are 
emissions  neutral  or  constitute  a  de 
minimis  exception  to  the  requirement 
for  a  conforming  transportation  plan 
and  TIP  to  be  in  place. 

Although  it  may  appear  intuitively 
counterproductive  to  delay 
transportation  projects  which  benefit  air 
quality  just  because  an  area  is  unable  to 
develop  a  conforming  transportation 
plan  and  TIP,  the  underlying 
philosophy  of  the  conformity 
requirement  for  transportation  plans 
and  TIPs  is  that  transportation  actions 
must  1*  planned  and  evaluated  for 
emissions  effects  in  the  aggregate  and 
for  the  long  term.  Allowing  project-by- 
project  approvals  in  the  absence  of  a 
conforming  transportation  plan  and  TIP 
is  contrary  to  this  philosophy.  If  TC3vls 
proceed  outside  the  context  of  the 
transportation  plan  and  TIP,  there  is  no 
assurance  that  the  alternatives  analysis 
has  been  properly  conducted  and  that 
the  effect  of  the  TCM  on  the  flow  within 
the  network  has  been  properly 
accounted  for. 

Furthermore,  EPA  believes  that 
because  many  compromises  and  trade- 
offs among  involved  parties  may  be 
required  to  develop  a  conforming 
transportation  plan  and  TIP  or  to  revise 
the  SIP  so  that  this  is  possible,  it  is 
important  for  all  constituencies  to  have 
a  stake  in  their  development.  Allowing 
TCMs  to  proceed  without  a  conforming 
transportation  plan  and  TIP  may 
undermine  the  cooperative 
transportation  planning  process. 

G.  Enforceability 

Several  commenters  remarked  that 
project-level  mitigation  or  control 
measures  which  are  relied  upon  to 
demonstrate  conformity  should  be 
enforceable.  EPA  agrees  that  some 
mechanism  is  necessary  to  ensure  that 
the  project  design  concept  and  scope 
(including  any  mitigation  or  control 
measures)  which  is  assumed  in  a 
conformity  analysis  is  actually 
implemented  during  the  construction  of 
the  project  and  operation  of  the 
resulting  facihty  or  service. 

The  final  rule  requires  that  before  a 
project  may  be  found  in  conformity, 
there  must  be  written  enforceable 
commitments  bom  the  project  sponsor 
and/or  operator  that  necessary  project- 
level  mitigation  or  control  measures  will 
be  implemented  as  part  of  the 
construction  and  operation  of  the 
project.  Specifically,  the  rule  refers  to 


project-level  mitigation  or  control 
measures  which  are  identified  as 
conditions  for  NEPA  process 
completion  with  respect  to  local  PM-10 
or  CO  impacts,  or  which  are  included  in 
the  project  design  concept  and  scope 
which  was  used  in  the  supporting  plan, 
TIP,  and/or  project-level  conformity 
analyses  as  a  condition  for  making 
conformity  determinations. 

Normal  project  design  elements 
(dimensions,  lane  widths,  materials, 
etc.)  are  not  mitigation  measures.  But 
the  mitigation  measures  would  include, 
for  example,  construction  practices  to 
control  fugitive  dust.  Mitigation 
measures  would  also  include  certain 
operating  policies  such  as  differential 
SOV/HOV  pricing  strategies  and  high- 
occupancy  vehicle  designation,  unless 
they  are  shown  not  to  be  critical  to  the 
conformity  determination.  For  these 
cases,  the  commitment  may  be  either  to 
a  specific  operating  policy,  or  to  an 
interactive  process  to  determine  the 
operating  policy  which  produces  a 
certain  effect  (i.e.,  the  effect  assumed  in 
the  conformity  analysis).  For  example,  a 
project  sponsor/operator  could  commit 
to  either  a  certain  toll,  or  to  a  process 
of  setting  a  toll  which  results  in  a  given 
level  of  average  daily  trafBc  on  the 
facility. 

Actual  other  projects  that  are  assumed 
in  a  current  project's  conformity 
analysis  to  be  completed  and 
operational  at  a  future  date — such  as 
parallel  non-SOV  service — are  not 
considered  to  be  mitigation  or  control 
measures  for  the  current  project  and 
would  not  require  written 
commitments.  The  requirement  to  use 
the  latest  planning  assumptions  will 
ensure  that  conformity  analyses  reflect 
the  current  plans  for  implementation  of 
such  other  projects.  In  combination  with 
the  requirement  for  fiscal  constraint  and 
improved  metropolitan  planning 
procedures,  EPA  believes  this  is 
adequate  assurance  that  these  other 
projects  or  their  equivalent  will  be 
implemented. 

If  the  regional  emissions  analysis 
supporting  a  plan  or  TIP  conformity 
determination  includes  project-level 
mitigation  or  control  measures  in  a 
project's  design  concept  and  scope,  but 
written  commitments  from  the  project 
sponsor/operator  are  not  obtained  prior 
to  the  project-level  conformity 
determination,  the  project  must  be 
considered  to  be  "not  from  a  conforming 
plan  and  TIP."  The  project  will 
therefore  need  to  be  included  in  a  new 
regional  emissions  analysis  which  may 
not  assume  implementation  of  the 
mitigation  or  control  measures. 

In  addition  to  requiring  that  written 
commitments  to  mitigation  measures  be 


obtained  from  project  sponsors  prior  to 
making  a  positive  conformity 
determination,  the  final  rule  also 
requires  that  project  sponsors  must 
comply  with  such  commitments  once 
made.  Pursuant  to  these  final  rules,  EPA 
can  enforce  mitigation  commitments 
directly  against  project  sponsors  under 
•section  113  of  the  Clean  Air  Act,  which 
authorizes  EPA  to  enforce  the 
provisions  of  rules  promulgated  under 
the  Act.  Once  a  State  conformity  SIP 
revision  requiring  written  commitments 
to  mitigation  measures  is  approved  by 
EPA,  such  commitments  can  also  be 
enforced  directly  against  project 
sponsors  by  States  and  citizens  under 
section  304  of  the  Clean  Air  Act,  which 
provides  for  citizen  enforcement  of 
requirements  under  an  applicable 
implementation  plan  relating  to 
transportation  control  measures  or  air 
quality  maintenance. 

The  concern  was  raised  to  EPA  that 
direct  enforcement  against  non- federal 
parties  could  violate  the  prohibition 
against  indirect  source  review  programs 
in  Clean  Air  Act  section  110(a)(5). 
However,  EPA  concludes  that  this 
prohibition  is  not  relevant  to  the 
requirement  that  project  sponsors 
comply  with  mitigation  commitments. 
EPA  is  not  promulgating  a  generally 
applicable  requirement  for  review  of  all 
indirect  sources.  Rather,  EPA  is 
enabling  Federal  agencies  to  make 
positive  conformity  determinations 
under  Clean  Air  Act  section  176(c) 
based  on  voluntary  commitments  by 
project  sponsors  to  complete  mitigation 
measures.  Project  sponsors  are  not 
obligated  to  make  such  commitments. 
Where  they  volunteer  to  do  so  to 
facilitate  Federal  conformity 
determinations,  EPA  is  requiring  them 
to  live  up  to  such  commitments. 
Without  such  a  requirement,  EPA  could 
not  allow  positive  conformity 
determinations  based  on  mitigation 
measures  prior  to  actual  construction  of 
mitigation  measures. 

If  at  a  later  time  (only  during  the 
budget  period,  which  extends  to  or 
beyond  the  attainment  date)  the  MPO  or 
project  sponsor  believes  the  mitigation 
measure  is  no  longer  necessary  for 
conformity,  the  project  operator  may  be 
relieved  of  its  obligation  if  it  shows  in 
a  regional  emissions  analysis  of  the 
transportation  plan/TIP  that  the 
emissions  budget(s)  can  still  be  met 
without  the  mitigation  measure,  and  if 
it  shows  that  no  hot  spots  will  be  caused 
or  worsened  by  not  implementing  the 
mitigation  measure.  The  MPO  and  DOT 
must  confirm  that  the  conformity 
determinations  for  the  transportation 
plan,  TIP,  and  project  would  still  be 
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valid  if  the  mitigation  measure  is  not 
implemented. 

IT  the  mitigation  measure  was  not 
included  in  the  project  design  concept 
and  scope  which  was  modeled  for  the 
purpose  of  the  transportation  plan  and 
TIP  conformity  determination,  the 

Eroject  sponsor  or  operator  would  not 
ave  to  pwrform  a  regional  emissions 
analysis  in  order  to  be  relieved  of  its 
obligation.  The  MPO  and  DOT  could 
confirm  that  the  conformity 
determinations  for  the  transportation 
plan  and  TIP  are  valid  without  further 
emissions  analysis.  However,  a  hot-spot 
analysis  would  be  necessary  in  order  to 
demonstrate  that  the  pro)ect-level 
conformity  determination  is  valid  even 
without  the  mitigation  measure. 

H.  Time  Limit  on  Project-Level 
Determinations 

Several  commenters  expressed 
concern  that  by  proposing  in  the 
"Applicability"  section  that  projects 
with  a  completed  NEPA  document  and 
a  project-level  conformity  determination 
may  proceed  unless  there  has  been  a 
significant  change  in  design  concept 
and  scope  or  a  supplemental 
environmental  document  for  air  quality 
reasons,  the  proposal  would  have 
allowed  too  many  projects  to  proceed 
without  an  updated  conformity  analysis. 
Urwn  reflection.  EPA  believes  that  it  is 
appropriate  to  respect  prior 
d-jterminations  for  projects  which  have 
rbceived  final  approval,  provided  there 
have  been  no  significant  changes  in 
project  design  concept  and  scope  and 
major  steps  have  been  taken  to  advance 
the  project.  However,  EPA  believes  that 
it  is  reasonable  to  require  a  new 
conformity  determination  if  there  is  no 
ongoing  activity  that  would  be  delayed 
during  the  redetermination  process  and 
if  several  years  have  elapsed  since  the 
original  determination,  during  which 
emissions  models  and  plaiming 
assumptions  mav  have  changed. 

EPA  wants  to  balance  two  conflicting 
goals:  (1)  To  maintain  a  stable  and 
efficient  transportation  planning  process 
by  avoiding  costly  reanaiysis  and 
project  redesign,  and  (2)  to  protect  air 
quality  by  taking  into  account  changes 
to  the  real  world  or  to  our 
understanding  of  it  (e.g.,  changes  to  the 
transportation  network,  the  planned 
transportation  network,  planning 
assumptions,  or  models).  By  proposing 
to  allow  projects  which  have  final 
approval  to  proceed,  and  by  proposing 
to  require  only  one  project-level 
conformity  determination,  EPA 
intended  to  avoid  disrupting  the 
implementation  process  for  projects 
which  are  underway.  To  protect  air 
quality  by  considering  new  information 


and  changed  circumstances,  the  NPRM 
relied  on  DOT's  process  for  reevaluating 
NEPA  documents  and  determining  if 
supplemental  NEPA  documents  are 
necessary.  However,  this  process  does 
not  have  dear  consiiltation  procedures 
or  criteria  for  determining  when 
supplemental  analysis  is  necessary. 

Therefore,  the  final  rule  allows 
implementation  to  continue  for  only 
those  projects  which  have  a  completed 
NEPA  document  and  project-level 
conformity  determination,  and  which 
have  had  one  of  the  following  major 
steps  within  the  past  three  years:  NEPA 
process  completion;  start  of  final  design; 
acquisition  of  a  significant  portion  of 
right-of-way;  or  approval  of  the  plans, 
specifications  and  estimates.  The  rule 
would  require  a  new  finding  of  project- 
level  conformity  if  the  State  seeks  DOT 
authorization  for  a  new  step  or  phase  of 
a  project  which  has  not  had  one  of  these 
major  steps  within  the  past  three  years. 
Thus,  in  contrast  to  the  proposal, 

[)roject-level  conformity  determinations 
apse  automatically  under  certain 
circumstances  rather  than  lapsing 
through  a  DCfT  determination  that  a 
supplemental  NEPA  document  is 
necessary.  DOT's  NEPA  regulations 
require  reevaluation  of  NEPA 
documents  for  projects  which  have  not 
had  major  action  for  three  years;  the 
conformity  process  will  ensure  that  the 
effects  of  new  planning  assumptions 
and  emissions  models  are  explicitly  and 
affirmatively  considered  with  the 
benefit  of  interagency  consultation. 

Under  the  EPA/DOT  interim  guidance 
issued  June  7. 1991  and  under  the 
NPRM,  projects  which  had  received  a 
conformity  determination  but  had  been 
inactive  for  more  than  three  years  were 
allowed  to  be  included  in  the 
"BaseUne"  (no-build)  scenario,  and 
were  also  included  in  the  "Action" 
(build)  scenario.  Consequently,  they  did 
not  influence  the  outcome  of  the  build/ 
no-build  comparison  even  if  the  actual 
effect  of  their  completion  would  be  to 
increase  emissions.  For  the  same 
reasons  that  EPA  believes  such  inactive 
projects  should  receive  new  project- 
level  conformity  determinations  before 
being  reactivated,  EPA  believes  that 
there  should  be  one  cycle  of  plan  and 
TIP  analysis  in  which  the  project  is 
treated  as  a  newly  proposed  project. 
Accordingly,  the  rule  requires  that  for 
the  first  instance  after  today  in  which 
the  MPO  and  DOT  apply  a  build/no- 
build  test  to  the  plan  and  TIP,  the 
project  should  appear  in  the  build  but 
not  in  the  no-build  scenario,  if  the 
project  remains  in  the  plan  or  TIP.  In 
subsequent  plan  and  TIP  conformity 
determinations,  the  project  will  appear 
in  both  scenarios  regardless  of  how 


much  longer  it  remains  inactive  or 
whether  it  experiences  a  new  period  of 
inactivity.  The  project's  effects  will 
always  be  accounted  for  in  the  budget 
test  during  the  transitional  or  control 
strategy  period,  as  long  as  the  project 
has  not  been  removed  from  the 
transportation  plan. 

The  requirement  to  redetermine 
project-level  conformity  is  independent 
of  the  requirement  to  include  the  project 
in  the  build  scenario  for  one  plan  and 
TIP  conformity  determination.  The 
project  may  be  considered  to  come  from 
a  currently  conforming  transportation 
plan  and  TIP  for  the  purposes  of  a 
project-level  conformity  determination 
even  if  the  project  has  not  yet  been 
removed  from  the  no-build  scenario. 
This  would  not  relieve  the  MPO  of  the 
responsibility  to  include  the  project's 
emissions  only  in  the  build  scenario  in 
the  next  plan  and  TIP  redetermination. 
However,  the  MPO  and  the  project 
sponsor  should  consult  on  whether  it  is 
desirable  to  approve  the  project  before 
it  has  been  analyzed  with  its  emissions 
included  in  the  build  scenario  only, 
since  completing  the  project  might 
reduce  options  for  the  rest  of  the 
transportation  system. 

Once  a  reactivated  project  with  a 
lapsed  project-level  determination  has 
been  properly  analyzed  as  part  of  a  TIP. 
the  redetermination  of  project-level 
conformity  will  depend  upon  the 
consideration  of  hot  spots.  In  all  cases, 
once  a  project-level  determination  has 
lapsed,  a  new  finding  of  project-level 
conformity  must  be  made.  However. 
under  certain  circumstances,  a 
redetermination  of  conformity  for  a 
project  with  respect  to  hot  spots  may  be 
based  on  the  analysis  performed  for  the 
previous  conformity  determination.  For 
example,  if  there  have  been  changes 
since  the  previous  analysis  to  the 
emissions  models,  planning 
assumptions,  or  current  facts  or 
assumptions  regarding  the 
transportation  network  or  traffic 
volumes,  it  may  still  be  possible  to 
demonstrate  that  the  hot-spot  criterion 
is  satisfied  by  making  approximate 
calculations  and  judgments  about  the 
effect  of  the  latest  information  on  the 
previous  analysis.  If  the  previous- 
analysis  predicts  a  concentration  which 
is  not  close  to  the  ambient  air  quality 
standard  and  the  changes  in  emissions 
models  or  planning  assumptions  are  not 
significant,  it  may  be  possible  to 
demonstrate  conformity  without  a 
complete  reanaiysis.  Such  decisions 
about  models  and  m.ethodologies  for 
hot-spot  analyses  are  the  subject  of 
interagency  consultation. 

Although  EPA  wants  the  effects  of 
new  plaiming  assumptions  and 
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emfssions  models  to  be  considered  in 
project-level  redeterminations,  EPA 
does  not  intend  the  conformity  process 
to  force  the  development  of 
supplemental  NEPA  documents.  Under 
NEPA,  supplemental  documents  are  not 
necessary  for  every  project  which  has 
not  had  major  steps  within  three  years. 
Supplemental  NEPA  documents  should 
only  be  prepared  when  there  are 
significant  changes  as  defuied  by  the 
responsible  Federal  agency.  By  allowing 
certain  conformity  determinations  to  be 
made  on  the  basis  of  previous  analyses, 
EPA  hopes  that  rigorous  reanalyses  wilt 
not  need  to  be  performed  in  all  cases. 

/.  Interagency  Consuttation 

1.  Minimuni  Standards 

Like  the  proposal,  the  final  rule 
requires  the  conformity  SIP  revision  to 
establish  detailed  interagency 
consultation  procedures.  The  rule  lists 
topics  which  the  procedures  must 
address,  such  as  frequency  of  meetings, 
without  establishing  minimum 
standards.  The  conformity  SIP  revision 
shall  determine  such  spcci5cs  and 
identify  the  agencies  to  be  involved  in 
the  interagency  consultation  process — 
in  particular,  the  local  transportation 
agencies  {such  as  county-level 
implementing  agencies)  and  local  air 
agencies.  Commenfers  suggested 
examples  of  specific  requirements  States 
may  choose  to  include,  such  as 
consultation  on  the  unified  plaruiLng 
work  program;  early  notification 
announcing  the  initiation  of  major  work 
efforts;  establishment  of  oversight 
committees  involving  all  significant, 
interested  parties;  forms  of 
announcement  of  comment  periods; 
interagency  notice  of  public  hearings; 
specific  consultation  requirements  for 
plans  and  TlPs  which  DOT  returns  to 
the  MPO  or  State  IX)T  for  additional 
conformity  findings;  and  availability  of 
the  MPO's  summary  and  analysis  of 
comments.  Because  EPA  believes  that 
each  State  should  have  the  flexibility  to 
design  the  niost  effective  and 
appropriate  consultation  process,  EPA  is 
not  spedfkaily  requiring  States  to 
include  these  niieasures.  However,  EPA 
encourages  adoption  of  extensive, 
efl'ective  consultation  procedures  that 
will  resolve  problems  as  early  in  the 
process  as  possible  and  that  will 
facilitate  the  development  of  approaches 
to  mciximize  air  quality  and  mobility. 

Until  the  confonnity  SIP  revision  is 
approved  by  EPA,  the  consultatitm 
requireoients  of  the  final  rule  may  be 
satisfied  if  reasonable  opportunity  for 
interagency  consultation  is  provided. 


2.  Consequences  of  Failure  to  Foifow 
Consultation  Procedures 

The  preamble  to  the  notice  of 
proposed  rulemaking  asked  for 
comment  on  what  should  be  the 
consequences  of  failure  to  follow  the 
consultation  procedures  established  in 
the  conformity  SB*  revision.  The  final 
rule  establishes  as  a  criterion  for 
determining  conformity  that  the  MPO 
must  follow  the  consultation  procedures 
established  by  the  SIP.  Thus,  faihire  to 
follow  the  coosuhatiofl  procedures 
established  in  the  confonnity  SIP 
revision  would  be  a  violation  of  the  SIP 
and  would  abo  undermine  the  validity 
of  the  conformity  determination.  The 
final  rule's  approach  is  consistent  with 
the  majority  of  conunenters,  who 
believed  that  the  validity  of  a 
conformity  determination  should 
depend  on  proper  consuhation 
procedures  and  that  each  Slate  and 
participating  agencies  should  Jointly 
develop  their  own  legally  enforcesMe 
State  conformity  procedures. 

3.  Role  of  State  Aii  Agencies  io 
Conformity  Determinations 

EPA  received  ntany  comments 
regarding  the  role  of  State  air  agencies 
in  determining  conformity.  EPA 
believes  that  a  well-defined  confKct 
resolution  process  provides  security  to 
all  parties  and  thus  facilitates  the 
informal  negotiation  ar»d  collaboration 
which  is  essential  to  cooperative 
planning.  A  well-defined  process  will 
also  expiedite  the  resolution  of 
disagreements  and  help  prevent  the 
tran.sportation  planning  process  &t)m 
falling  behind  schedule  if  consensus  is 
not  achieved. 

Therefore,  the  final  rule  provides  that 
conflicts  among  State  agencies  and 
between  State  agencies  and  MPOs  must 
be  escalated  to  the  Governor  if  they 
cannot  be  resolved  by  State  agency 
heads.  The  State  air  agency  may  delay 
an  MPO  or  State  DOTs  conformity 
determination  if  interagency 
consultation  has  been  pursued  to  the 
level  of  the  head  or  chair  of  both 
agencies,  and  if  the  air  agency  escalates 
urjsolvod  issues  to  the  Governor  within 
14  calendar  days.  Once  the  State  air 
agency  has  appealed,  the  Governor's 
concurrence  must  be  obtained  for  the 
final  confonnity  determination.  If  no 
appeal  is  made  during  the  14-day 
waiting  period  after  the  State  DOT  or 
MPO  has  notified  the  State  air  agency 
head  of  the  resolution  of  its  comments, 
the  MPO  or  State  DOT  may  finahze  its 
confonnity  determinatfon.  The 
Governor  may  delegate  his  or  her  role  in 
the  process,  but  not  to  the  head  or  staff 
of  the  State  or  local  air  agency.  State 


DOT,  State  transportation  commissions 
or  boards,  or  MPO.  The  start  of  the  14- 
day  dock  and  the  formis)  of  escalation 
are  to  be  defined  in  the  consuttation 
procedures  established  by  the  SIP 
revision. 

EPA  is  authorized  to  address 
consultation  procedures  by  Clean  Air 
'  Act  section  176(cK4KBHi).and  EPA 
believes  that  this  cooflict  resolution 
process  is  necessary  to  ensure  a 
meaningful  consuhation  process. 

Although  the  rule  does  not  specify  a 
concurrence  role  for  Slate  air  agencies, 
a  Stale  may  choose  to  provide  one  when 
it  establishes  consultation  procedures  in 
its  confonnity  SIP  revision. 

4.  EPA  Role  in  Conformity 

Determinations 

The  proposal  solicited  comment  on 
whether  EPA  should  be  required  to 
concur  on  conformity  determinations  or 
on  the  choice  of  nMdels  and 
methodologies.  The  final  rule  does  not 
require  EPA  concurrence,  and  the  Oeen 
Air  Act  gives  r>o  direct  authority  to  do 
so.  However,  the  consuhation 
procedures  in  the  conformity  SIP 
revision  must  address  a  process  for 
response  to  the  significant  comments  of 
involved  agencies,  including  EPA. 

5.  Interagency  Consuhation 
Requirements  in  DOT's  Metropolitan 
Planning  Regulations 

In  addition  to  the  consuhation 
requirements  established  by  the 
conformity  SIP  revision.  DOT's 
metropolitan  planning  regulations  (23 
CFR  part  450)  impose  consultation 
requirements  on  the  MPOs.  These 
regulations  specifically  require  in 
nonattainment  and  maintenance  areas 
an  agreement  between  the  MPO  and  the 
regional  air  qualify  agency  which 
describes  their  respective  roles  and 
responsibilities  for  air  quality-related 
transportation  planning.  Furthermore, 
these  regulations  require  that  in  cases 
where  the  metropolitan  planning  area 
does  not  include  the  entire 
nonattainment  or  maintenance  area, 
there  must  be  an  agreement  between  the 
State  DOT,  State  air  agency,  other 
affected  local  agencies,  and  the  MPO 
describing  the  process  for  cooperative 
planning  and  analysis  for  all  projects 
outside  the  metropolitan  planning  area 
but  within  the  nonattainment  or 
maintenance  area.  This  agreement  must 
indicate  how  the  total  transportation- 
related  emissions  fit>m  the 
nonattainment  or  maintenance  area, 
including  areas  both  writhin  and  outside 
the  metropolitan  planning  area,  will  be 
treated  for  the  purposes  of  determining 
conformity. 
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/.  Frequency  of  Conformity 
Determinations 

1.  Grace  Periods  Following  Triggers  for 
Redetermination 

Several  comments  were  received 
regarding  the  18-month  grace  period  for 
redetermination  of  the  transportation 
plan  following^the  promulgation  of  the 
final  rule  or  EPA  approval  of  certain  SIP 
revisions.  Some  commenters  expressed 
the  need  for  longer  or  more  flexible 
grace  periods,  while  others  believed  that 
the  grace  periods  should  be  shorter  in 
order  to  rapidly  accommodate  new 
requirements.  EPA  continues  to  believe 
that  18  months  is  an  appropriate 
balance  between  the  need  for 
conformity  determinations  to  reflect 
updated  information  and  the  need  to 
maintain  a  stable  transportation 
planning  process.  Often  (if  not  always) 
the  emissions  budget  in  a  newly- 
approved  SIP  will  have  already  been 
used  to  demonstrate  conformity  of  the 
existing  plan  and  TIP  months  earlier 
through  the  "transitional  period" 
requirements  of  the  final  rule,  making 
the  18-month  trigger  redundant  for 
budget  purposes,  although  still 
important  for  assessing  timely 
implementation  of  TCMs. 

It  should  be  emphasized  that  any  new 
conformity  determination  following 
promulgation  of  the  final  rule  or 
approval  of  a  SIP  revision  involving  the 
motor  vehicle  emissions  budget  or 
TCMs  must  be  made  according  to  the 
new  requirements  or  the  new  SIP 
provisions.  The  18-month  time  period  is 
only  a  grace  period  before  the 
conformity  status  of  existing  plans  must 
be  re-evaluatedin  the  context  of  the  new 
requirements.  DOT  must  make 
conformity  determinations  on  existing 
plans  according  to  the  requirements  of 
today's  rule  within  18  months,  or  the 
conformity  status  of  existing  plans  will 
lapse,  and  no  further  conformity 
determinations  on  projects  may  be 
made.  MPOs  must  act  before  DOT. 
These  determinations  may  coincide 
with  the  periodic  adoption  of  a  new 
transportation  plan  or  TIP.  or  with  a 
transportation  plan  and  TIP 
determination  otherwise  required  by  the 
rule  (for  example,  one  made  to  show 
conformity  to  a  submitted  emissions 
budget). 

It  should  also  be  emphasized  that  any 
conformity  determination  made  after  the 
effective  date  of  the  final  rule  must  be 
made  according  to  the  requirements  of 
the  final  rule,  even  if  the  conformity  SIP 
revision  has  not  yet  been  approved. 
Once  the  conformity  SIP  revision  has 
been  approved,  conformity 
determinations  must  also  follow  the 
requirements  it  establishes.  The  18- 


month  time  period  before  transportation 
plans  must  have  a  new  conformity 
determination  satisfying  the 
requirements  of  the  final  rule  is  not  in 
any  way  tied  to  the  deadline  for 
submission  of  a  conformity  SIP  revision. 

2.  TIP  Amendments 

The  NPRM  proposed  that  each  TIP 
amendment  requires  a  conformity 
determination,  unless  the  amendment 
merely  adds  or  deletes  exempt  projects. 
The  final  rule  requires  notification  to 
other  agencies  of  such  plan  and  TIP 
revisions  to  be  an  interagency 
consultation  procedure  which  must  be 
established  in  the  conformity  SIP 
revision.  Notification  is  not  expected  to 
occur  before  the  fact,  unless  the 
conformity  SIP  revision  requires  it. 

Some  commenters  expressed  concern 
that  not  every  TIP  amendment  involves 
regionally  significant  projects  or 
changes  in  project  design  concept  and 
scope  which  are  significant.  EPA 
believes  that  in  such  cases,  no  new 
regional  emissions  analysis  would  be 
required  if  the  MPO  and  DOT  make  a 
finding  that  the  previous  analysis  is  still 
valid.  That  is.  if  the  only  changes  to  the 
TIP  involve  either  projects  which  are 
not  regionally  significant  and  which 
were  not  or  could  not  be  modeled  in  a 
regional  emissions  analysis,  or  changes 
to  project  design  concept  and  scope 
which  are  not  significant,  the  MPO  or 
DOT  could  document  this  and  use  data 
from  the  previous  regional  emissions 
analysis  to  demonstrate  satisfaction  of 
the  criteria  which  involve  regional 
analysis.  EPA  said  in  the  preamble  to 
the  NPRM  that  when  a  conformity 
determination  is  based  on  a  previous 
analysis  and  no  new  transportation  or 
air  quality  modeling  is  otherwise 
required.  EPA  would  not  require  new 
modeling  solely  to  incorporate  revised 
planning  assumptions  (although  use  of 
the  latest  information  is  always 
recommended).  Therefore,  EPA  believes 
that  conformity  determinations  on 
minor  TIP  amendments  do  not 
necessarily  require  new  regional 
emissions  analysis,  although  a  positive 
conformity  finding  must  be  made  and 
the  regional  emissions  criteria  must  be 
satisfied  by  documenting  the 
appropriateness  of  relying  on  the 
previous  analysis. 

One  commenter  also  stated  that  full- 
blown conformity  determinations 
should  not  be  required  if  a  project  is 
moved  between  TIP  years,  but  its 
completion  date  is  still  within  the  same 
year,  or  changes  by  more  than  a  year  but 
not  enough  to  affect  a  milestone  year. 
Under  DOT's  metropolitan 
transportation  planning  regulations, 
moving  a  project  from  the  second  or 


third  year  of  the  TIP  does  not  require  a 
TIP  amendment,  and  therefore,  a 
conformity  determination  would  not  be 
required.  When  a  project  in  the  first  year 
of  the  TIP  is  delayed,  the  DOT 
regulations  allow  a  project  to  be  moved 
up  from  the  second  or  third  year  using 
the  ISTEA  project  selection  procedures 
or  other  project  selection  procedures 
agreed  to  by  the  MPO.  State,  and  transit 
operator.  Furthermore,  EPA  believes 
that  for  conformity  determinations  on 
TIP  amendments,  the  demonstration  of 
timely  implementation  of  TCMs  should 
focus  on  the  changes  to  the  TIP  which 
impact  TCM  implementation.  A  new 
status  report  on  implementation  of 
TCMs  is  not  necessarily  required  for  TIP 
amendments;  the  status  report  from  the 
previous  conformity  determination  may 
be  relied  on  if  by  its  nature  the  TIP 
amendment  does  not  affect  TCM 
implementation. 

3.  SIP  Revisions  as  Triggers 

Some  commenters  also  stated  that  a 
full-blown  conformity  determination 
should  not  be  required  every  time  EPA 
approves  a  SIP  revision  which  adds, 
deletes,  or  modifies  a  TCM.  In  order  to 
be  approved,  such  a  SIP  revision  would 
have  to  demonstrate  that  the  added, 
deleted,  or  modified  TCM  is  still 
consistent  with  attainment, 
maintenance,  or  other  Clean  Air  Act 
milestones.  EPA  believes  that  an  MPO 
or  DOT  could  rely  on  the  regional 
analysis  used  in  the  SIP  revision  to 
make  its  conformity  determination,  if 
the  MPO  or  DOT  makes  a  finding  that 
the  SIP  analysis  meets  this  rule's 
requirements  for  how  regional 
emissions  analyses  are  performed. 

In  the  preamble  to  the  NPRM,  EPA 
requested  comment  on  whether  the 
trigger  for  conformity  redetermination 
following  a  SIP  revision  should  be 
submission  of  the  SIP  revision  to  EPA. 
or  EPA  approval  of  the  SIP  revision. 
EPA  received  significant  comment 
advocating  each  of  these  approaches.  In 
general,  the  final  rule  follows  the 
NPRM's  approach  of  using  EPA 
approval  of  the  SIP  revision  as  the 
triggering  event.  Section  176(c)  of  the 
Clean  Air  Act  refers  to  conformity  to  the 
"applicable  implementation  plan,"  and 
the  applicable  implementation  plan  is  a 
SIP  which  is  approved  by  EPA. 

In  the  context  of  the  interim  and 
transitional  period  requirements,  the 
final  rule  does  establish  a  regional 
emissions  test  which  requires 
consistency  with  the  motor  vehicle 
emissions  budget  in  the  submitted  SIP. 
even  before  it  is  approved.  EPA  requires 
use  of  a  submitted  SIP  in  this  case 
because  EPA  believes  a  SIP  emissions 
budget,  even  if  it  is  not  yet  approved,  is 
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the  best  way  to  detefmine  "contribution 
to  annual  emissions  reductions 
consistent  with  sections  182(bKl)  and 
187(aK7).'  in  the  absence  of  an 
approved  SIP,  as  required  by  section 
1 76{cM3HaMiii)  ol  the  Clean  Air  Act. 
Even  in  this  case.  EPA  does  not  consider 
the  submitted  control  strategy  SIP,  or 
any  other  SIP  which  is  not  yet 
approved,  to  be  an  "applicable 
implementati<»  plan." 

Although  EPA  is  in  most  cases  not 
adopting  the  option  of  triggering 
conformity  determinations  with  SIP 
submission.  EPA  believes  the  final 
rule's  interim  and  transitional  period 
criteria  and  procedures  do  address  the 
concern  of  many  commenters  that  the 
State's  control  strategy  should  be  used 
as  soon  as  possible  for  the  purposes  of 
confonnity. 

4.  Additional  Triggers 

EPA  believes  the  proposed  triggers 
achieve  an  appropriate  balance  between 
maintaining  the  stability  of  the 
transportation  planning  process  and 
considering  new  information  as 
expeditiously  as  possible.  Some 
commenters  supported  additional 
triggers,  such  as  changes  in  assumptions 
about  assumed  transit  ridership  (due  to 
changes  in  fare  structure  or  the  transit 
network),  funding  availabiKty,  or  land 
use  scenarios.  EPA  believes  that  these 
chanoes  are  unpredictable,  and  using 
themfas  triggers  for  new  cxtnformrty 
determinations  would  be  disruptive  to 
the  transportation  plarming  process. 
However,  the  final  rule  requires  such 
changes  to  be  explicitly  recognized  in 
all  future  conformity  determinations,  in 
order  to  satisfy  the  criterion  which 
requires  use  of  the  latest  planning 
assumptions. 

5.  Lapwing  of  Transportation  Plan  and 
TIP  Conformity  Determinations 

The  final  rule  clarifies  that  if 
transportation  plan  and  TIP  conformity 
determinations  are  not  made  within  the 
three-year  timeframe  for  periodic 
redetermination  or  within  the  grace 
period  following  a  trigger,  the 
confonning  status  of  the  transportation 
plan  and  'nP  will  lapse.  In  the  absence 
of  a  conforming  transportation  plan  and 
TIP.  no  new  project-level  confonnity 
determinations  may  be  made.  Also, 
although  non-federal  projects  do  not 
require  conformity  determinations, 
recipients  of  Federal  highway  and 
transit  funds  may  not  approve  or  adapt 
regionally  significant  non-federal 
projects  in  the  absence  of  a  conforming 
transportation  plan  and  TIP  (see  section 
rv.L.  of  this  preamble).  Thus,  without  a 
conforming  transportation  plan  and  TIP, 
only  the  foUowring  projects  may 


proceed:  projects  which  are  exempted 
by  the  conformity  role;  projects  which 
have  completed  all  transportation  plan, 
TIP.  and  project  conformity 
determinations;  and  non-federal  projects 
which  are  not  regtonally  significant  or 
which  do  not  involve  recipients  of 
Federal  funds. 

K.  Fiscat  Constraint 

The  NPRM  included  language  from 
ISTEA  on  fiscal  constraint  lor 
transportation  plans  and  TIPs.  EPA 
received  several  comments  on  this 
issue.  In  response  to  one  comment,  EPA 
has  clarified  that  only  transportation 
plans  and  TIPs  which  are  fiscally 
constrained  according  to  the 
requirements  of  DOT's  metrq^litan 
planning  regulations  (which  implement 
ISTEA)  may  be  found  to  conform. 

Several  other  comments  concerned 
how  the  ISTEA  language  on  fiscal 
constraint  should  he  interpreted.  EPA 
believes  that  the  conformity 
requirements  on  fiscal  constraint  must 
be  consistent  with  those  that  DOT 
establishes,  and  references  DOT's 
metropolitan  planning  regulations  at  23 
CFR  part  450  on  this  subject. 
The  metropolitan  planning 
regulations  require  the  transportation 
plan  to  include  a  financial  plan  that 
demonstrates  the  consistency  of 
proposed  transportation  investments 
with  already  available  and  projected 
sources  of  revenue.  The  financial  plan 
shall  compare  the  estimated  revenue 
from  existing  and  proposed  funding 
sources  that  can  reasonably  be  expected 
to  be  available  for  transportation  uses, 
and  the  estimated  costs  of  constructing, 
maintaining  and  operating  the  total 
(existing  plus  planned)  transportation 
system  over  the  period  of  the  plan.  The 
estimated  revenue  by  existing  revenue 
source  (local.  State,  Federal,  and 
private)  available  for  transportation 
projects  shall  be  determined  and  any 
shortfalls  identified.  Proposed  new 
revenues  and/or  revenue  sources  to 
cover  shortfalls  shall  be  identified, 
including  strategies  for  ensuring  their 
availability  for  proposed  investments. 
Existing  and  proposed  revenues  shall 
cover  all  forecasted  capital,  operating, 
and  maintenance  costs.  Cost  and 
revenue  projections  shall  be  based  on 
data  reflecting  the  existing  situation  and 
historical  trends.  For  nonattainment  and 
maintenance  areas,  the  finaiKial  plan 
shall  address  the  specific  financial 
strategies  required  to  ensure  the 
implementation  of  profects  and 
programs  to  reach  air  quality 
compliance. 

The  metropolitan  planning 
regulations  at  23  CFR  450  also  require 
the  TIP  to  be  financially  constrained 


and  include  a  financial  plan  that 
demonstrates  which  projects  can  be 
implemented  using  current  sources  and 
which  projects  are  to  be  implemented 
using  proposed  new  sources  (while  the 
existing  transportation  is  being 
adequately  operated  and  maintained). 
Only  projects  for  which  construction 
and  operating  funds  can  reasonably  be 
expected  to  be  available  may  be 
included.  In  the  case  of  new  funding 
sources,  strat^es  for  ensuring  their 
availability  shall  be  identified.  In 
developing  the  finandal  analysis,  the 
MPO  shall  take  into  account  all  projects 
and  strategies  funded  under  title  23 
U.S.C.  and  the  Federal  Transit  Act. 
other  Federal  funds,  local  sources.  State 
assistance,  and  private  participation.  In 
nonattainment  and  maintenance  areas, 
projects  included  in  the  first  tww)  years 
of  the  TIP  must  be  limited  to  those  for 
which  funds  are  available  or  committed. 

"Available"  funds  means  funds 
derived  from  an  existing  source  of  funds 
dedicated  to  or  historically  used  for 
transportation  purposes  which  the 
financial  plan  (in  me  TIP  approved  by 
the  MPO  and  the  Governor)  shows  to  be 
available  to  fund  projects.  In  the  case  of 
State  funds  which  are  not  dedicated  to 
or  historically  used  for  transportation 
purposes,  only  those  funds  that  the 
Governor  has  control  of  may  be 
considered  "committed"  fiinds.  In  this 
case,  approval  of  the  TIP  by  the 
Governor  will  be  considered  a 
commitment  of  fiinds.  For  local  or 
private  sources  of  funding  not  dedicated 
to  or  historically  used  for  transportation 
purposes  {including  donations  of 
property),  a  commitment  in  writing/ 
letter  of  intent  by  the  responsible 
official  or  body  having  control  of  the 
funds  will  constitute  a  commitment. 
Where  the  use  of  State,  local  or  private 
funds  not  dedicated  to  or  historically 
used  for  transportation  purposes  is 
proposed  and  a  commitment  as 
described  above  cannot  be  made,  this 
funding  source  should  be  treated  as  a 
new  funding  source  and  must  be 
demonstrated  to  be  a  "reasonably 
available  new  source." 

With  respect  to  Federal  funding 
sources,  "available"  or  "committed" 
shall  be  taken  to  mean  authorized  and/ 
or  appropriated  funds  the  finandal  plan 
shows  to  be  available  to  the  area.  Where 
the  transportation  plan  or  TIP  period 
extends  beyond  the  current 
authorization  period  for  Federal 
program  funds,  "available"  funds  may 
include  an  extrapolation  based  on 
current/past  authorizations  of  Federal 
funds  that  are  distributed  by  formula. 
For  Federal  funds  that  are  distributed  on 
a  discretionary  basis,  including  Section 
3  and  "demo  funding,"  any  funding 
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beyond  that  cunently  authorized  and 
targeted  to  the  area  should  be  treated  as 
a  new  source  and  must  be  demonstrated 
to  be  a  "reasonably  available  new 
source." 

For  periods  beyond  years  1  and  2  of 
the  TIP  in  nonattainment  and 
maintenance  areas,  for  TIPs  in  other 
areas,  and  for  the  transportation  plan, 
funding  must  be  "reasonably  available," 
but  need  not  be  currently  available  or 
committed.  Hence,  new  funding  sources 
may  also  be  considered.  New  funding 
sources  are  revenue  sources  that  do  not 
currently  exist  or  that  require  some 
steps  (legal,  executive,  legislative,  etc.) 
before  a  jurisdiction,  agency,  or  private 
party  can  commit  such  revenues  to 
transportation.  Simply  identifying  new 
funding  sources  without  identifying 
strategies  for  ensuring  their  availability 
will  not  be  acceptable.  Under  the 
regulations,  the  financial  plan  must 
identify  strategies  for  ensuring  their 
availability.  It  is  expected  that  the 
strategies,  pajticularly  for  new  funding 
sources  requiring  legislation,  voter 
approval  or  multi-agency  actions,  would 
include  a  specific  plan  of  action  that 
describes  the  steps  that  will  be  taken  to 
ensure  that  the  funds  will  be  available 
within  the  timeframe  shown  in  the 
financial  plan. 

The  plan  of  action  should  provide 
information  such  as  how  the  support  of 
the  public,  elected  officials,  business 
community,  and  special  interests  will  be 
obtained,  e.g.,  comprehensive  and 
continuing  program  to  make  the  public 
and  others  aware  of  the  need  for  new 
revenue  sources  and  the  consequences 
of  not  providing  them.  Past  experience 
(including  historical  data)  with 
obtaining  this  type  of  funding,  e.g., 
success  in  obtaining  legislative  and/or 
voter  approval  for  new  bond  issues,  tax 
increases,  special  appropriations  of 
funds,  etc.  should  be  included.  Where 
efforts  are  already  underway  to  obtain  a 
new  revenue  source,  information  such 
as  the  amount  of  support  (and/or 
opposition)  for  the  measure(s)  by  the 
public,  elected  officials,  business 
community,  and  special  interests  should 
be  provided. 

For  innovative  financing  techniques, 
the  plan  of  action  should  identify  the 
specific  actions  that  are  necessary  to 
implement  these  techniques,  including 
the  responsible  parties,  steps  (including 
the  timetable)  to  be  taken  to  complete 
the  actions  and  extent  of  commitment 
by  the  responsible  parties  for  the 
necessary  actions. 

Following  are  examples  of  specific 
cases  where  new  funding  sources 
should  not  generally  be  considered  to  be 
"reasonably  available":  (1)  Past  efforts 
to  enact  new  revenue  sources  have 


generally  not  been  successful:  (2)  the 
extent  of  current  support  by  the  public, 
elected  officials,  business  community, 
and/or  special  interests  indicates 
passage  of  a  pending  funding  measure  is 
doubtful:  or  (3)  there  is  no  specific  plan 
of  action  for  securing  the  funding  source 
and/or  other  information  that 
demonstrates  a  strong  likelihood  that 
funds  will  be  secured. 

Since  the  financial  plans  will  be 
included  in  the  metropolitan 
transportation  plans  and  TIPs,  the 
public  and  other  interested  parties  will 
have  an  opportunity  to  review  and 
comment  on  the  financial  plans  through 
the  public  involvement  process  required 
under  the  metropolitan  planning 
regulations.  Similarly,  agencies 
involved  in  the  conformity  process  will 
have  an  opportunity  to  review  and 
comment  on  the  financial  plans  through 
the  interagency  consultation  procedures 
established  by  the  conformity  SIP 
revision,  which  must  contain  a  process 
for  circulating  draft  documents 
(including  plans  and  TIPs)  for  comment 
prior  to  approval. 

L.  Non-federal  Projects 

The  NPRM  proposed  that  non-federal 
projects  (i.e.,  projects  which  receive  no 
Federal  funding  and  require  no  Federal 
approval  but  which  are  adopted  or 
approved  by  an  entity  that  receives 
Federal  transportation  funds  for  other 
projects)  do  not  require  conformity 
determinations.  However,  to  ensure  that 
the  transportation  sector  overall 
contributes  to  emissions  reductions  in 
the  interim  period  as  required,  and 
because  Federal  and  non-  federal 
projects  eventually  share  the  same  SIP 
motor  vehicle  emissions  budget,  the 
NPRM  proposed  to  require  the  regional 
emissions  analyses  for  conformity 
determinations  on  transportation  plans 
and  TIPs  to  include  all  knowrn 
regionally  significant  non-federal 
projects.  The  final  rule  retains  these  two 
features  but  differs  from  the  proposal  as 
described  below. 

1.  Requirements  For  Adoption  or 
Approval  of  Projects  By  Recipients  of 
Funds  Designated  Under  Title  23  U.S.C. 
or  the  Federal  Transit  Act 

EPA  received  significant  public 
comment  on  the  issue  of  conformity's 
applicability  to  non-federal  projects. 
The  final  rule  does  not  require  non- 
federal projects  to  have  a  conformity 
determination  (i.e.,  a  finding  that  the 
project  satisfies  all  the  rule's  criteria  and 
procedures,  including  hot-spot  analysis 
and  regional  analysis).  EPA  continues  to 
believe,  as.  described  in  the  NPRM.  that 
the  better  reading  of  the  Clean  Air  Act 


does  not  apply  all  of  these  aspects  of 
conformity  to  non-federal  projects. 

However,  upon  consideration  of 
public  comments.  EPA  believes  that  the 
NPRM's  solitary  requirement  to  account 
for  known  regionally  significant  non- 
federal projects  does  not  fully  comply 
with  the  best  reading  of  Clean  Air  Act 
Section  176(c)(2)(C).  Section 
176(c)(2)(C)  says  explicitly  that  "a 
transportation  project  may  be  adopted 
or  approved  by  a  metropolitan  planning 
organization  or  any  recipient  of  funds 
designated  under  title  23  U.S.C.  or  the 
Urban  Mass  Transportation  Act  •  •  • 
only  if  it  comes  from  a  conforming 
transportation  plan  and  TIP,"  or  (to 
paraphrase)  if  a  regional  emissions 
analysis  demonstrates  that  the  plan  and 
TIP  would  still  conform  if  the  project 
were  included. 

EPA  has  decided  that  "transportation 
project"  in  Section  176(c)(2)(C)  of  the 
Clean  Air  Act  is  best  interpreted  as 
meaning  any  transportation  project, 
rather  than  only  Federally  funded  or 
approved  projects.  The  statutory 
language  does  not  limit  the  phrase 
"transportation  project"  in  any  way. 
Accordingly,  the  final  rule  requires  that 
before  adopting  or  approving  a 
regionally  significant  non-federal 
transportation  project,  recipients  of  title 
23  U.S.C.  or  Federal  Transit  Act  funds 
must  determine  either  that  the  project 
was  included  in  a  conforming  plan  and 
TIP,  or  was  included  in  the  original 
regional  emissions  analysis  supporting 
the  plan  or  TIP's  adoption,  or  that  a  new 
regional  emissions  analysis  including 
the  plan,  TIP,  and  project  demonstrates 
that  the  plan  and  TIP  would  still 
conform  if  the  project  were 
implemented. 

DOT  would  have  no  responsibility  for 
ensuring  that  recipients  of  Federal  funds 
make  the  proper  determinations  before 
they  adopt  or  approve  regionally 
significant  non-federal  projects. 
However,  failure  of  a  recipient  of 
Federal  funds  to  determine  that  a 
regionally  significant  non-federal 
project  is  included  in  a  conforming  plan 
and  TIP  (or  regional  emissions  analysis    ■ 
of  a  plan  and  TIP)  would  be  a  violation 
of  the  SIP  and  of  the  Clean  Air  Act 
Section  176(c)(2)(C). 

EPA's  interpretation  of 
"transportation  project"  to  mean  any 
transportation  project  rather  than  only 
Federally  funded  or  approved  projects, 
can  be  applied  to  every  other  use  of 
"transportation  project"  throughout 
Section  176(c).  without  contradicting 
any  aspect  of  EPA's  rule  and  without 
requiring  conformity  determinations  on 
such  projects.  This  is  because  section 
176(c)(1)  of  the  Clean  Air  Act.  which 
defines  conformity,  requires  conformity 
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determinations  only  for  transportation 
projects  which  are  adopted,  accepted,  or 
funded  by  an  MPO  or  DOT. 

Although  Section  176(c)(2)(C)  refers 
to  "projects"  in  general,  EPA  is  limiting 
its  requirement  regarding  approval  or 
adoption  by  recipients  of  Federal  funds 
to  regionally  significant  projects. 
Section  176(c)(2)(C)  requires  projects  to 
either  come  from  a  conforming  plan  and 
TIP,  or  meet  the  Section  176(c)(2)(D) 
requirement  that  a  regional  emissions 
analysis  demonstrate  that  the  plan  and 
TIP  would  still  conform  if  the  project 
were  implemented.  By  their  nature, 
projects  which  are  not  regionally 
significant  would  meet  at  least  the  terms 
of  Section  176(c)(2)(D),  or  they  would 
fail  to  meet  these  terms  by  at  most  a  de 
minimis  amount.  These  projects  either 
cannot  be  incorporated  into  the 
transportation  network  demand  model, 
are  emissions  neutral,  or  their  effect  is 
implicitly  captured  in  the  modeling  of 
regionally  significant  projects  (through 
the  universal  practice  of  assuming  that 
the  amount  of  oiT-network  travel  is  a 
function  of  the  travel  predicted  to  occur 
on  regionally  significant  facilities  that 
are  represented  in  the  network  model). 
Consequently,  EPA  is  exempting  from 
this  requirement  those  non-federal 
projects  which  are  not  regionally 
significant. 

Recipients  of  title  23  U.S.C.  or  Federal 
Transit  Act  funds  include  recipient 
agencies  at  any  level  of  State,  county, 
city,  or  regional  government.  Private 
landowners  or  developers,  and 
contractors  or  grant  recipients 
(including  local  govemment.agencies) 
which  are  only  paid  for  services  or 
products  created  by  their  own 
employees,  are  not  considered 
recipients  of  funds.  That  is,  if  an  agency 
receives  title  23  U.S.C.  or  Federal 
Transit  Act  funds  and  then  uses  the 
funds  to  pay  private  landowners  or 
developers,  contractors,  or  grant 
recipients,  the  private  entities/ 
contractors/grant  recipients  are  not 
thereby  considered  recipients  of  Federal 
funds  for  the  purposes  of  this 
requirement,  and  their  other  non-federal 
projects  would  not  be  subject  to  this 
requirement.  Furthermore,  projects 
whith  do  not  involve  any  participation 
by  recipients  of  Federal  funds  are  not 
subject  to  this  requirement. 

The  requirement  regarding  approval 
or  adoption  of  regionally  significant 
non-federal  projects  by  recipients  of 
funds  does  apply  when  recipients  of 
funds  approve  regionally  significant 
projects  which  they  are  not 
implementing  themselves.  This  includes 
approvals  to  connect  regionally 
significant  privately  built  roads  to 


public  roads,  and/or  transfer  of 
ownership  to  a  public  entity. 

Although  the  Clean  Air  Aot  refers  to 
adoption  or  approval  of  projects,  the 
line  separating  tentative  planning  from 
actual  implementation  of  non-federal 
projects  may  not  always  be  clear.  The 
specific  step  considered  to  be  adoption 
or  approval  may  depend  on  what  other 
steps  exist  in  a  recipient's  process.  The 
SIP  must  designate  what  action  by  each 
affected  recipient  constitutes  adoption 
or  approval.  EPA  believes  that  adoption/ 
approval  is  never  later  than  the 
execution  of  a  contract  for  site 
preparation  or  construction.  Adoption/ 
approval  will  often  be  earlier,  for 
example,  when  an  elected  or  appointed 
commission  or  administrator  takes  a 
final  action  allowing  or  directing  lower- 
level  personnel  to  proceed. 

Although  MPOs  do  not  necessarily 
have  an  adoption  or  approval  role,  if  an 
MPO  does  adopt  or  approve  any 
highway  or  transit  project,  regardless  of 
funding  source,  a  full  project-level 
conformity  determination  which 
satisfies  all  the  requirements  of  today's 
rule  is  required. 

2.  Disclosure  and  Consultation 
Requirements  for  Non-federal  Projects 

Upon  consideration  of  public 
comment.  EPA  concluded  that  the 
NPRM's  solitary  requirement  to  account 
for  known  regionally  significant  projects 
does  not  adequately  protect  against 
situations  in  which  a  project  sponsor 
does  not  inform  the  MPO  of  its  intent  to 
undertake  a  project  because  it 
anticipates  objection  from  others  in  the 
transportation  planning  process.  Or.  a 
sponsor  may  consider  its  thought 
processes  too  preliminary  to  constitute 
an  intention  or  plan.  Also  conceivable 
are  situations  in  which  the  MPO 
purposely  does  not  include  a  known 
project  in  the  emissions  modeling 
because  of  the  anticipated  difficulty  it 
would  cause  for  the  transportation  plan 
and  TIP'S  regional  emissions  conformity 
test.  In  these  situations,  emissions 
increases  from  non-federal  projects 
could  not  be  simultaneously  offset,  and 
projects  could  be  irreversibly  committed 
before  transportation  planning 
participants  realized  the  need  to  offset 
their  impacts. 

The  final  rule  addresses  these 
situations  by  (1)  making  disclosure  of 
regionally  significant  non-federal 
projects  a  requirement  of  the  conformity 
SIP's  consultation  provisions;  (2) 
explicitly  stating  that  disclosure  is 
required  even  if  the  project  sponsor  has 
not  made  a  final  decision;  (3)  requiring 
MPOs  to  include  all  disclosed  or 
otherwise  known  regionally  significant 
non- federal  projects  in  the  regional 


emissions  analysis;  (4)  requiring  MPOs 
to  specifically  respond  in  writing  to  any 
comments  that  known  plans  for  a 
regionally  significant  non-federal 
project  have  not  been  properly  refiected 
in  the  regional  emissions  analysis;  and 
(5)  requiring  recipients  of  Federal  funds 
to  determine  that  their  regionally 
significant  non-federal  projects  satisfy 
the  requirements  of  section  176(c)(2)(C) 
of  the  Clean  Air  Act  before  the  projects 
are  adopted  or  approved  (i.e..  determine 
that  the  projects  are  included  in  a 
conforming  transportation  plan  or  TIP 
or  are  included  in  a  regional  emissions 
analysis  of  the  plan  and  TIP).  These  five 
requirements  are  directly  imposed  as 
Federal  regulation;  they  must  also  be 
established  as  conformity  SIP 
provisions.  Failure  to  observe  the 
consultation  requirements  (items  1 
through  4.  discussed  above)  would  be  a 
violation  of  the  SIP. 

The  final  rule  requires  the  conformity 
SIP  to  establish  a  mechanism  which 
ensures  that  other  recipients  of  Federal 
funds  disclose  to  the  MPO  on  a  regular 
basis  their  plans  for  construction  of 
regionally  significant  non-federal 
projects  (including  projects  for  which 
alternative  locations,  design  concept 
and  scope,  or  the  no-build  option  are 
still  being  considered).  Changes  in  such 
plans  must  be  disclosed  immediately. 
The  final  rule  also  requires  consultation 
between  the  MPO  and  project  sponsors 
to  determine  the  non-federal  projects' 
location  and  design  concept  and  scope 
to  be  used  in  the  regional  emissions 
analysis,  particularly  for  projects  for 
which  the  sponsor  does  not  report  a 
single  intent  because  the  sponsor's 
alternatives  selection  process  is  not  yet 
complete.  If  the  MPO  assumes  a  design 
concept  and  scope  which  is  different 
from  the  sponsor's  ultimate  choice,  the 
next  regional  emissions  analysis  for  a 
conformity  determination  must  reflect 
the  most  recent  information  regarding 
the  project's  design  concept  and  scope. 

3.  Response  to  Comments 

Although  EPA  does  not  agree  with  the 
commenters  who  believe  the  Clean  Air 
Act  requires  conformity  determinations 
for  non-federal  projects,  EPA  believes 
that  the  final  rule  addresses  many  of 
these  commenters'  practical  concerns. 
Because  the  final  rule  prohibits  the 
implementation  of  regionally  significant 
non-federal  projects  until  their 
emissions  impacts  are  accounted  for  in 
the  regional  emissions  analysis,  the 
integrity  of  the  transportation  planning 
process  is  preserved.  There  is  no 
opportunity  to  escajje  or  delay  the 
conformity  implications  of  a  project  by 
shifting  its  funding  from  Federal  to  non- 
federal sources,  and  a  formal 
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mechanism  will  be  established  to  ensure 
that  plans  for  regionally  significant  non- 
federal projects  are  disclosed  to  the 
MPO.  In  this  way,  the  impacts  of  non- 
federal projects  will  be  considered  at  the 
same  time  as  the  impacts  of  Federal 
projects,  and  Federal  projects  (or  non- 
federal projects  by  other  sponsors)  will 
not  be  forced  to  offset  the  emissions  of 
non-federal  projects  in  later 
transportation  plans  and  TIPs,  after  the 
non-federal  projects  have  already  been 
built. 

Furthermore,  in  the  absence  of  a 
conforming  transportation  plan  and  TIP, 
project  sponsors  will  not  be  able  to 
adopt  or  approve  new  regionally 
significant  non-federal  projects.  This 
ensures  that  all  participantsin  the 
transportation  planning  process  are 
involved  in  the  effort  to  develop  a 
conforming  transportation  plan  and  TIP, 
and  that  regionally  signiflcant  non- 
federal projects  are  not  proceeding 
without  necessary  emissions  offsets 
from  other  transportation  projects. 

The  flnal  rule  s  approacn  is  also 
consistent  with  the  comments  EPA 
received  regarding  the  potential  burden 
of  making  conformity  determinations  for 
non-federal  projects.  The  final  rule  does 
not  impose  any  significant  additional 
substantive  burden  on  MPOs  or  project 
sponsors  beyond  that  of  the  NPRM, 
because  the  NPRM  also  required  the 
impacts  of  regionally  significant  non- 
federal projects  to  be  accounted  for  in 
the  regional  emissions  analysis  of  the 
plan  and  TIP.  DOT's  proposed  rule  on 
metropolitan  planning  (58  FR  12064, 
March  2, 1993)  requires  the 
transportation  plan  to  include  regionally 
significant  non-federal  projects,  and 
requires  the  TIP  to  include  for 
informational  purposes  all  regionally 
significant  projects  to  be  funded  with 
non-federal  funds. 

V.  Discussion  of  Comments 

A.  Applicability 

1.  Incomplete  Data,  Transitional,  and 
"Not  Classified"  Areas 

Because  incomplete  data  and 
transitional  ozone  areas  and  CO  "not 
classified"  areas  are  designated 
nonattainment,  the  NPRM's  conformity 
requirements  applied  to  them.  EPA 
received  significant  public  comment 
that  these  areas  should  be  exempt  from 
conformity  requirements. 

EPA  believes  that  section  176(c)(1)(B) 
of  the  Clean  Air  Act,  which  requires  that 
no  activity  may  "cause  or  contribute  to 
any  new  violation  of  any  standard  in 
any  area,  or  increase  the  frequency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area"  requires  that 
conformity  requirements  apply  to  all 


nonattainment  areas.  However,  as  with 
attainment  areas  (as  described  above), 
EPA  agrees  that  the  burden  of 
determining  conformity  according  to  the 
requirements  proposed  in  the  NPRM 
may  outweigh  the  incremental 
protection  it  provides  to  air  quality  in 
incomplete  data,  transitional,  and  "not 
classified"  nonattainment  areas,  given 
that  these  areas  already  may  be  at  little 
risk  of  experiencing  violations  of 
ambient  standards. 

As  described  above,  EPA  will  be 
issuing  in  the  near  future  a 
supplemental  notice  of  proposed 
rulemaking  which  proposes  criteria  and 
procedures  to  apply  conformity  to 
attainment  areas.  EPA  intends  that  this 
proposal  will  offer  flexible,  low- 
resource  criteria  and  procedures  for 
certain  attainment  areas  which  must 
make  conformity  determinations.  In  this 
supplemental  proposal  EPA  will  also 
consider  how  to  amend  the 
requirements  for  incomplete  data, 
transitional,  and  "not  classified"  areas 
so  that  the  analysis  requirements  for 
these  areas  more  closely  correspond  to 
the  potential  risk  of  NAAQS  violations 
in  these  areas. 

2.  Length  of  the  Maintenance  Period 

The  NPRM  proposed  that  the 
maintenance  p>eriod  lasts  indefinitely. 
Several  commenters  recommended  that 
the  maintenance  period  be  finite.  Three- 
year,  five-year,  and  twenty-year 
maintenance  periods  were  suggested. 

The  final  rule  limits  the  length  of  the 
maintenance  period  to  twenty  years, 
unless  the  applicable  implementation 
plan  specifies  a  longer  maintenance 
period.  Because  the  maintenance  plan 
required  by  section  175A  of  the  Clean 
Air  Act  must  address  twenty  years,  EPA 
believes  that  conformity  determinations 
are  required  for  at  least  that  time.  If  the 
maintenance  plan  establishes  emissions 
budgets  for  more  than  twenty  years,  the 
area  would  be  required  to  show 
conformity  to  that  maintenance  plan  for 
more  than  twenty  years.  In  the  absence 
of  intent  in  the  maintenance  plan  to 
extend  the  maintenance  period,  EPA 
believes  it  is  appropriate  for  the 
maintenance  period  to  coincide  with  the 
period  addressed  by  the  maintenance 
plan.  Once  the  maintenance  period 
ends,  maintenance  areas  will  be  subject 
to  the  forthcoming  rule  addressing 
conformity  in  attainment  areas  as 
applicable,  and  will  therefore  be 
protected  from  falling  back  into 
nonattainment. 


3.  Statewide  Transportation  Plans  and 
Statewide  Transportation  Improvement 
Programs  (STIPs) 

The  NPRM  proposed  that 
transportation  plans,  TIPs,  and 
transportation  projects  must  be  found  to 
conform.  Some  commenters  stated  that 
conformity  should  also  apply  to 
statewide  transportation  plans  and 
STIPs,  which  are  newly  required  by 
ISTEA  and  DOT's  statewide  planning 
regulations  at  23  CFR  part  450. 

The  final  rule  requires  conformity 
determinations  only  for  metropolitan 
transportation  plans  and  TIPs  developed 
under  23  CFR  part  450.  EPA  believes 
that  STIPs  are  not  TIPs  as  the  latter  term 
is  meant  in  Clean  Air  Act  section  176(c), 
and  that  conformity  therefore  does  not 
apply  to  them  directly.  However,  this 
exclusion  does  not  in  any  way  reduce 
the  protection  afforded  by  the 
conformity  process.  DOT's  statewide 
planning  regulations  require  that  the 
Governor  may  not  adopt  a  metropolitan 
transportation  plan  or  TIP  into  the 
statewide  transportation  plan  or  STIP 
unless  the  metropolitan  plan  or  TIP  has 
been  found  to  conform.  Because  not  all 
areas  of  a  State  are  required  to  perform 
conformity  analyses.  EPA  believes  that 
it  is  more  practical  to  ensure  conformity 
by  making  conformity  determinations  at 
the  metropolitan  level,  before 
incorporation  into  the  statewide  plan  or 
STIP,  and  that  the  Clean  Air  Act 
requires  nothing  more. 

Furthermore,  regional  emissions 
analyses  for  the  purposes  of  conformity 
are  to  be  conducted  under  this  rule  only 
for  each  nonattainment  area  or  area 
subject  to  a  maintenance  plan  under 
Clean  Air  Act  section  175  A,  not  on  a 
statewide  basis.  Therefore,  there  is  no 
advantage  to  analyzing  for  conformity 
groups  of  projects  aggregated  at  the  State 
level.  EPA  believes  that  DOT's  statewide 
planning  regulations  provide  adequate 
assurance  that  the  statewide  plan  and 
STIP  include  only  projects  from 
conforming  metropolitan  plans  and 
TIPs. 

4.  Other  Transportation  Modes 

The  NPRM  for  this  rule  applied 
conformity  only  to  actions  by  FHWA 
and  FTA.  EPA  received  some  public 
comment  on  whether  the  transportation 
conformity  regulations  should  apply  to 
other  modes  of  transportation,  such  as 
railroads,  airports,  and  ports. 

The  final  transportation  conformity 
rule  applies  its  criteria  and  procedures 
only  to  FHWA  and  FTA  actions.  EPA 
believes  that  the  special 
"transportation"  provisions  in  Clean  Air 
Act  sections  176(c)(2)  and  176(c)(3) 
clearly  are  addressed  only  to 
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transportation  plans,  programs,  and 
projects  developed  under  title  23  U.S.C. 
and  the  Federal  Transit  Act,  which  do 
not  address  projects  involving  railroads, 
airports,  and  ports.  However,  the 
general  conformity  rule  covers  all  other 
Federal  actions,  including  those 
associated  with  railroads,  airports,  and 
ports. 

As  some  commenters  pointed  out, 
there  is  no  planning  authority  for  these 
activities  vested  in  the  MPO  under 
ISTEA.  Although  ISTEA  emphasizes 
intermodal  planning,  MPOs  have  only  a 
coordination  responsibility.  In  general, 
MPOs  are  not  comprehensive 
transportation  or  land  use  agencies. 
Airport,  rail,  and  shipping  systems  are 
covered  by  separate  Federal  law,  and 
the  TW  is  not  the  appropriate  tool  for 
controlling  these  activities. 

However,  EPA  also  agrees  with  some 
commenters  that  the  State  may  develop 
an  appropriate  mechanism  for  dealing 
with  other  transportation  modes,  either 
through  the  transportation  or  general 
conformity  process. 

5.  Highway  and  Transit  Operational 
Actions 

The  NPRM's  proposed  deHnition  of 
"transit  project"  specifically  did  not 
encompass  transit  operational  actions 
such  as  route  changes,  service  schedule 
adjustments,  or  fare  changes  (58  FR 
3788).  The  NPRM  also  did  not  intend 
conformity  to  apply  to  changes  in  road 
or  bridge  tolls  (58  FR  3773).  EPA  invited 
comment  on  what  type  of  limited 
application  of  conformity  to  these  types 
of  actions  might  be  appropriate  and 
received  a  substantial  response  from  the 
public  on  this  issue. 

The  final  rule  does  not  consider 
highway  and  transit  operational  actions 
such  as  route,  schedule,  fare,  or  toll 
changes  to  be  a  "transportation  project" 
subject  to  conformity.  However,  as 
described  in  the  NPRM,  any  changes  of 
this  sort  must  be  included  in  the 
background  modeling  assumptions  for 
subsequent  conformity  determinations. 
The  final  rule  further  clarifies  this  by 
requiring  that  changes  to  transit 
operating  policies  and  assumed  transit 
ridership  be  documented  in  the 
conformity  determination  in  order  to 
demonstrate  use  of  the  latest  planning 
assumptions. 

Although  EPA  acknowledges  that 
certain  operational  actions  may  be 
significant,  EPA  was  unable  to  identify 
a  defensible  threshold  above  which 
conformity  determinations  should  be 
required  or  triggered,  nor  a  legal 
rationale  for  requiring  conformity 
review  of  such  activities.  EPA  believes 
that  it  is  not  practical  or  appropriate  for 
all  operational  actions  to  be  foujid  to 


conform  before  they  are  implemented, 
or  for  these  actions  to  trigger  conformity 
determinations.  As  described  in  the 
preamble  to  the  NPRM,  FTA  is 
specifically  prohibited  from  becoming 
involved  in  local  decisions  such  as 
fares,  routes,  and  schedules,  so  section 
176(c)  does  not  seem  to  directly  apply 
to  such  actions.  Furthermore,  changes  in 
such  policies  are  fi%quent,  and  transit 
operators  need  the  flexibility  to  respond 
quickly  to  local  needs.  Requiring 
conformity  for  these  types  of  actions 
would  be  unnecessarily  burdensome, 
especially  because  transportation 
models  cannot  measure  the  impacts  of 
most  individual  route  and  schedule 
changes.  Using  changes  in  operational 
policies  to  trigger  new  determinations  of 
plans  and  TIPs  also  seems  impractical 
because  operational  changes  are 
frequent  and  unpredictable. 

6.  Multiple  Stage  Projects 

Some  commenters  requested 
clarification  of  how  EPA  intends  to  treat 
projects  with  multiple  stages.  The 
NPRM  and  the  final  rule  define 
"highway  project"  to  consist  of  all 
required  phases  necessary  for 
implementation.  NEPA  requires  projects 
to  have  logical  termini  and  independent 
utility.  Therefore,  project-level 
conformity  determinations  are  made  on 
entire  projects  as  defined  by  NEPA,  not 
stages  of  them.  NEPA  termini  must  be 
included  in  the  regional  analysis  and 
project-level  analysis  before  ihe  project 
may  be  found  to  conform.  If  only  some 
of  the  project's  stages  are  included  in 
the  conforming  TIP,  the  project  may  still 
be  found  to  conform  provided  the  total 
project  is  included  in  the  regional 
emissions  analysis. 

Hot  spots  must  be  addressed 
separately  for  different  project  phases  if 
there  is  significant  delay  between  them, 
in  order  to  prevent  violations  being 
caused  for  a  period  of  years  before  later 
phases  which  would  correct  the 
violations  are  actually  programmed  and 
built. 

7.  Project-level  Determinations 

Some  commenters  requested 
clarification  on  the  responsibilities  for 
project-level  determinations.  Section 
176(c)  of  the  Clean  Air  Act  requires 
transportation  projects  which  are 
funded  or  approved  by  FHWA  or  FTA 
to  be  found  to  conform  before  they  can 
be  adopted  or  approved  by  an  MPO  or 
approved,  accepted,  or  funded  by  DOT. 
MPOs  do  not  necessarily  adopt  or 
approve  projects,  and  are  not  required 
by  the  Clean  Air  Act  to  make  project- 
level  conformity  determinations  unless 
they  perform  a  project-level  adoption  or 
approval  role.  Project-level  conformity 


determinations  are  clearly  necessary, 
however,  in  order  for  DOT  to  fund  a 
project.  EPA  anticipates  that  if  the  MPO 
does  not  adopt  or  approve  a  project,  the 
project  sponsor  (e.g..  the  State  DOT)  will 
make  a  project-level  conformity 
determination  of  its  own,  or  will  at  least 
perform  the  required  analysis  and 
recommend  an  anirmative 
determination,  in  order  to  facilitate 
DOT'S  conformity  determination.  This  is 
similar  to  the  way  NEPA  analyses  are 
conducted,  and  EPA  expects  that  most 
project-level  conformity  determinations 
will  be  made  as  part  of  the  NEPA 
process. 

8.  Projects  Which  Are  Not  From  a 
Conforming  Transportation  Plan  and 
TIP 

Regional  analysis.  Some  commenters 
requested  clarification  on  how 
conformity  determinations  are  made  for 
projects  in  rural  nonattainment  areas 
which  are  not  associated  with  a 
metropolitan  area,  and  in  areas  which 
are  outside  the  MPO  boundary  but 
inside  the  boundary  of  a  nonattainment 
or  Clean  Air  Act  section  175A 
maintenance  plan  area  that  is 
dominated  by  a  metropolitan  area 
("donut  areas"). 

The  NPRM  and  the  final  rule  require 
the  conformity  SIP  revision  to  include 
in  its  interagency  consultation 
procedures  a  process  involving  the  MPO 
and  State  DOT  for  cooperative  planning 
and  analysis  for  determining  conformity 
of  projects  in  donut  areas.  Because  an 
MPO  must  consider  in  its  regional 
analysis  of  transportation  plans  and 
TIPs  all  highway  and  transit  projects  in 
the  nonattainment  or  maintenance  area, 
the  MPO  and  State  DOT  may  choose  to 
actually  include  donut  area  projects  in 
the  transportation  plan  and  TIP.  In  such 
cases,  no  further  regional  analysis  of 
such  projects  would  be  necessary. 

If  projects  in  donut  areas  are  not 
specifically  included  in  the 
transportation  plan  and  TIP,  the  project- 
level  conformity  determination  would 
have  to  document  that  such  projects 
were  included  in  the  original  regional 
emissions  analysis  used  to  demonstrate 
conformity  of  the  existing  transportation 
plan  and  TIP.  Another  option  is  to 
perform  a  complete  reanalysis  in  which 
the  project  is  hypothetically  assimied  to 
be  added  to  the  transportation  plan  and 
TIP,  and  the  combination  is  tested  to  see 
if  it  would  satisfy  all  the  conformity 
criteria  for  transportation  plans  and 
TIPs.  If  it  would,  the  project  may  be 
found  to  conform.  EPA  notes  that  this 
reanalysis  must  use  the  latest  planning 
assumptions  and  emissions  models, 
which  may  have  changed  since  the  TIP 
was  adopted.  Of  the  three  options,  EPA 
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believes  that  all  parties  involved  will  be 
better  served  by  pursuing  the  first  or 
second  option. 

In  isolated  rural  nonattainment  areas 
(and  other  areas  which  do  not  contain 
a  metropolitan  planning  area  and  which 
are  not  part  of  a  nonattmnment  or 
maintenance  Metropolitan  Statistical 
Area  or  Consolidated  Metropolitan 
Statistical  Area)  there  is  no  metropolitan 
transportation  plan  or  TIP  which 
requires  a  regional  emissions  analysis. 
The  final  rule  provides  that  projects  in 
such  areas  may  satisfy  the  regional 
emissions  conformity  test  if  the  projects 
in  the  nonattainment  or  maintenance 
area  which  are  funded  or  approved  by 
FHWA  or  FTA  are  grouped  together  and 
analyzed  in  a  regional  emissions 
analysis,  together  with  all  other 
regionally  significant  projects  expected 
in  the  nonattainment  or  maintenance 
area.  Projects  need  not  be  demonstrated 
to  meet  the  regional  emissions  criteria 
on  an  individual  basis;  rather,  one 
regional  emissions  analysis  may  be 
performed  which  includes  them  all.  The 
statewide  plan  and  STIP  will  provide 
one  mechanism  for  identifying  the 
projects  which  need  to  be  regionally 
analyzed.  Responsibilities  for 
conducting  such  analysis  shall  be 
determined  through  the  conformity  SIP. 
but  EPA  anticipates  that  the  State  DOT 
will  be  primarily  responsible  for 
conformity  analyses  in  such  areas. 

In  isolated  rural  areas,  non-federal 
projects  may  be  considered  to  have  been 
included  in  a  regional  emissions 
analysis  of  the  transportation  plan  or 
TIP  if  they  are  grouped  with  Federal 
projects  in  the  nonattainment  or 
maintenance  area  in  the  statewide  plan 
and  STIP  for  the  purposes  of  a  regional 
emissions  analysis. 

Interim  period.  EPA  proposed  that 
during  the  interim  period,  proje<its  not 
from  a  conforming  transportation  plan 
or  TIP  be  afforded  the  same  opportunity 
to  demonstrate  conformity  that  such 
projects  have  in  the  control  strategy 
period.  Specifically,  projects  not  from  a 
conforming  transportation  plan  and  TIP 
could  be  included  in  a  regional 
emissions  analysis  of  the  projects 
together  with  those  of  the  conforming 
plan  and  TIP  in  order  to  determine 
whether  the  plan  and  TIP  would  still 
conform  to  the  SIP.  This  opportunity  is 
provided  for  all  projects  without 
limitation  in  section  176(c)(2)(D)  of  the 
Qean  Air  Ad.  Some  commenters 
indicated  that  this  provision  should  not 
be  applicable  during  the  interim  period, 
by  which  they  mean  the  period  prior  to 
adoption  (or  approval)  of  an  emissions 
budget. 

Section  176(c)(3)  of  die  Qean  Air  Act 
provides  certain  alternative  methods  for 


demonstrating  conformity  with  respect 
to  both  plans  and  TIPs  as  well  as 
projects  during  an  interim  period, 
defined  as  the  period  prior  to  the 
approval  of  the  conformity  SIP  revision. 
However,  the  statute  nowhere  indicates 
that  the  provisions  of  section  176(c)(3) 
are  the  exclusive  method  of  determining 
conformity  during  the  interim  period  as 
the  term  is  used  in  this  rule  and  by  the 
commenters.  Section  176(c)(3)  provides 
that  during  the  interim  period, 
conformity  of  projects  "will  be 
demonstrated"  if  certain  tests  are  met.  It 
does  not  say  that  conformity  may  only 
be  demonstrated  through  those  tests. 
EPA  concludes  that  while  projects 
may  take  advantage  of  the  provisions  of 
section  176(c)(3)  during  the  interim 
period,  they  may  also  demonstrate 
conformity  under  section  176(c)(2) 
where  possible.  Therefore,  EPA  is 
retaining  in  the  final  rule  the  provisions 
allowing  the  use  of  project-level 
determinations  under  section 
176(c)(2)(D)  during  the  interim  period, 
with  the  applicable  interim  criteria  in 
the  final  rule  substituted  for  the  statute's 
"emission  reduction  projections  and 
schedules  assigned  to  such  plans  and 
programs"  as  the  benchmark  against 
which  conformity  is  measiu«d. 

9.  Multiple  Nonattainment  Areas  and 
MPOs 

Some  commenters  requested 
clarification  on  how  conformity 
determinations  should  be  made  if  a 
metropolitan  planning  area  includes 
multiple  nonattainment  areas,  or  if  a 
nonattainment  area  includes  multiple 
MPOs.  In  general,  interagency 
relationships  and  responsibilities  will 
be  established  by  the  conformity  SIP 
revision.  If  a  metropolitan  planning  area 
includes  more  than  one  nonattainment 
area,  a  conformity  determination  must 
be  made  for  each  nonattainment  area. 
Emissions  budgets  established  in  the 
SIP(s)  for  the  included  nonattainment 
areas  may  not  be  combined  or 
reallocated.  Build/no-build  tests  must 
be  applied  separately  in  each 
nonattainment  area.  Where  a 
nonattainment  area  includes  multiple 
MPOs,  the  control  strategy  SIP  may 
either  allocate  emissions  budgets  to 
each  metropolitan  planning  area,  or  the 
MPOs  must  act  together  to  make  a 
conformity  determination  for  the 
nonattainment  area. 

EPA  also  expects  there  to  be 
agreements  among  agencies  on  how  to 
make  conformity  determinations  for 
multistate  nonattainment  areas. 

B.  Applicable  Implementation  Plans 

The  NPRM  defined  the  "applicable 
implementation  plan"  to  which 


conformity  must  be  demonstrated  as  a 
SIP  which  has  been  approved  by  EPA  or 
a  Federal  implementation  plan  which 
has  been  promulgated  by  EPA.  EPA 
received  some  comments  expressing 
concerns  that  in  some  areas,  notably  in 
California,  the  approved  SIP  is  quite 
outdated,  although  there  have  been 
relatively  recent  SIP  submissions  which 
EPA  has  not  yet  approved.  These 
commenters  argued  that  it  is  most 
appropriate  to  determine  conformity 
with  the  SIP  submission,  which 
represents  the  most  recent  SIP  control 
strategies,  rather  than  the  approved  SIP. 

The  final  rule  retains  the  NPRM's 
definition  of  "applicable 
implementation  plan."  EPA  believes 
that  it  does  not  have  the  authority  to 
require  conformity  to  an 
implementation  plan  which  has  not 
been  approved  by  EPA  and  therefore 
does  not  have  the  force  of  Federal  law. 
(During  the  transitional  period,  EPA 
requires  use  of  the  submitted  SIP  to 
determine  contribution  to  annual 
emission  reductions,  but  does  not 
consider  the  submitted  SIP  to  be  the 
"applicable  implementation  plan"  to 
which  transportation  plans,  TIPs,  and 
projects  must  conform.)  Because  EPA 
does  not  believe  that  Sffs  approved 
before  1990  have  motor  vehicle 
emissions  budgets  which  are  applicable 
for  conformity  purposes,  TCMs  are  the 
relevant  element  of  an  old  approved 
SIP.  Areas  with  outdated  SIPs  have  been 
required  to  demonstrate  timely 
implementation  of  TCMs  in  the  SIP  at 
least  since  the  June  1991  EPA/DOT 
interim  conformity  guidance.  At  that 
time,  EPA  urged  areas  to  revise  their 
SIPs  to  remove  any  TCMs  which  are 
outdated  and  no  longer  appropriate,  to 
prevent  failure  to  implement  them  fix)m 
prohibiting  conformity  determinations. 
EPA  continues  to  believe  that  because 
the  statute  requires  that  conformity  be 
demonstrated  with  the  approved  SIP, 
any  outdated  elements  of  that  SIP  which 
areas  are  concerned  would  prohibit 
conformity  determinations  must  be 
revised  through  the  SIP  process.  EPA 
will  strive  to  expedite  its  action  on  such 
SIP  revisions. 

C.  Conformity  SIP  Revisions 

EPA  requested  comment  in  the 
preamble  to  the  NPRM  regarding  the 
legal  form  of  the  conformity  SIP 
revision.  Commenters  asserted  that 
States  should  not  be  required  to 
formally  adopt  regulations  embodying 
the  conformity  procedures.  EPA  has 
reviewed  this  issue  and  concludes  that 
the  appropriate  form  of  the  State 
conformity  procedures  depends  upon 
the  requirements  of  local  law,  so  long  as 
the  selected  form  complies  with  all 


Federal  Register  /  Vol.  58.  No.  225  /  Wednesday,  November  24.  1993  /  Rules  and  Regulations  62209 


Clean  Air  Act  requirements  for 
adoption,  submittal  to  EPA.  and 
implementation  of  SIPs. 

Clean  Air  Act  section  110(a)(2)(A) 
requires  that  all  SIP  measures  be 
enforceable,  and  section  110(o)(2)(E) 
requires  that  States  have  adequate 
authority  under  local  law  to  implement 
the  SIP.  Read  together,  these  provisions 
require  that  the  State  have  the  authority 
under  State  law  to  compel  compliance 
with  the  SIP  conformity  procedures  by 
the  persons  or  entities  to  which  they 
apply,  in  whatever  form  the  procedures 
may  take. 

For  the  most  part,  EPA  believes  that 
adopted  regulations  will  be  required  at 
the  State  or  local  level  to  enable  States 
to  require  MPOs,  project  sponsors, 
recipients  of  funds  designated  under 
title  23  U.S.C.  or  the  Federal  Transit 
Act,  and  DOT  to  comply  with  the 
requirements  of  State  conformity 
procedures.  However,  EPA  understands 
that  in  some  States,  environmental 
board  resolutions  or  air  agency 
administrative  orders  could  provide 
adequate  authority.  EPA  willaccept 
State  conformity  procedures  in  any  form 
provided  the  State  can  demonstrate  to 
EPA's  satisfaction  that,  as  a  matter  of 
State  law,  the  State  has  adequate 
authority  to  compel  compliance  with 
the  requirements  of  the  State  conformity 
procedures. 

Whatever  the  form,  EPA  expects  the 
State  procedures  to  mirror  portions  of 
the  text  of  EPA's  rule  essentially 
verbatim  to  ensure  compliance  with 
Clean  Air  Act  section  176(c),  especially 
§§51.392  (definitions),  51.394 
(applicability),  and  §§  51.410  through 
51.446  (criteria),  except  where  the  State 
chooses  to  make  its  procedures  more 
stringent  than  the  EPA  rule,  as  provided 
by  §51.396  of  today's  rule. 

EPA  believes  that,  due  to  limitations 
on  the  waiver  of  sovereign  immunity  in 
the  Clean  Air  Act,  if  a  State  wishes  to 
apply  more  stringent  conformity  rules 
for  the  purpose  of  attaining  air  quality, 
it  may  do  so  only  if  the  same 
requirements  are  imposed  on  non- 
federal as  well  as  Federal  actions. 
Dinering  State  conformity  rules  may  not 
cause  a  more  significant  or  unusual 
obstacle  to  Federal  agencies  than  non- 
federal agencies  for  the  same  type  of 
action.  "Therefore,  if  a  State  determines 
that  more  stringent  conformity  criteria 
and  procedures  are  necessary,  these 
requirements  must  be  imposed  on  ail 
similar  actions  whether  the  sponsoring 
agency  is  a  Federal  or  non-federal 
entity;  non-federal  entities  include  State 
and  local  agencies  and  private  sponsors. 

If  a  State  elects  to  impose  more 
stringent  conformity  requirements,  they 
must  not  be  so  narrowly  construed  as  to 


apply  in  practical  effect  only  to  Federal 
actions.  For  example,  if  a  State  decides 
that  actions  of  employers  with  more 
than  500  employees  require  conformity 
determinations,  and  the  Federal 
government  is  the  only  employer  of  this 
size  in  a  particular  jurisdiction,  then 
this  rule  would  be  viewed  as 
discriminatory  and  would  not  be 
permitted.  Consequently,  more  stringent 
State  conformity  rules  must  not  only  be 
written  to  apply  similarly  to  all  Federal 
and  non-federal  entities,  but  they  must 
be  able  to  be  implemented  so  that  they 
apply  in  a  nondiscriminatory  way  in 
practice.  For  a  full  discussion  of  the 
issue  of  State  authority  to  impose  more 
stringent  conformity  requirements,  see 
the  preamble  to  the  general  conformity 
final  rule  ("Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans"). 

Some  commenters  requested 
clarification  on  whether  attainment 
areas,  which  are  not  subject  to  the  final 
rule,  are  required  to  submit  conformity 
SIP  revisions  within  12  months  of  the 
promulgation  of  the  final  rule.  The  final 
rule  does  not  require  attainment  areas  to 
submit  conformity  SIP  revisions. 
However,  as  indicated  in  the  preamble 
section  "Discussion  of  Major  Issues." 
EPA  intends  to  issue  a  supplementary 
notice  of  proposed  rulemaking  which 
would  propose  criteria  and  procedures 
to  apply  conformity  to  attainment  areas. 
EPA  intends  to  require  conformity  SIP 
revisions  for  attainment  areas  within  12 
months  following  promulgation  of  a 
final  rule  establishing  the  criteria  and 
procedures  applying  conformity  to 
attainment  areas. 

This  final  rule  does  require  a 
conformity  SIP  revision  within  12 
months  following  an  attainment  area's 
redesignation  to  nonattainment. 

D.  Public  Participation 

The  NPRM  referenced  DOT'S  then  as 
yet  unreleased  metropolitan  planning 
regulations  implementing  ISTEA  for 
public  participation  requirements.  Until 
those  regulations  became  effective,  the 
NPRM  proposed  to  require  agencies  to 
publish  their  proposed  public 
participation  procedures  and  allow  45 
days  for  written  comments.  The  NPRM 
also  proposed  to  require  MPOs  to 
prepare  a  summary  and  analysis  of 
written  and  oral  comments  before  taking 
final  action  on  conformity 
determinations,  and  to  require 
additional  opportunity  for  public 
comment  if  the  transportation  plan  or 
TIP  to  be  submitted  to  DOT  is 
significantly  different  from  the  one 
made  available  for  public  comment. 

EPA  received  suostantial  public 
comment  on  the  issue  of  public 


participation.  Although  some 
commenters  supported  the  NPRM's 
approach,  some  commenters  believed 
that  the  conformity  rule  should 
establish  minimum  public  participation 
requirements.  These  commenters 
suggested  a  range  of  minimum 
requirements,  including  comment 
periods,  public  hearings,  and  analysis  of 
significant  comments. 

EPA  believes  that  to  facilitate 
cooperative  air  quality/transportation 
planning,  the  public  participation 
requirements  in  the  conformity  rule 
must  be  consistent  with  the  public 
participation  procedures  in  the 
transportation  planning  process. 
Furthermore.  EPA  believes  that  DOTs 
metropolitan  planning  regulations  are 
the  appropriate  mechanism  for  public 
participation  requirements  because  they 
address  the  development  of  the 
transportation  plan  and  TIP  themselves, 
not  iust  the  conformity  determinations. 

Tne  metropolitan  planning 
regulations  require  the  metropolitan 
transportation  planning  process  in 
general  to  include  a  proactive  public 
involvement  process  that  provides 
complete  information,  timely  public 
notice,  full  public  access  to  key 
decisions,  and  supports  early  and 
continuing  public  involvement  in 
developing  transportation  plans  and 
TIPs.  The  regulations  require  a 
minimum  public  comment  period  of  45 
days  before  the  public  involvement 
process  is  initially  adopted  or  revised. 
In  serious  and  above  nonattainment 
areas,  the  regulations  require  a  public 
comment  period  of  at  least  30  days 
before  approval  of  plans,  TIPs.  and 
major  amendments.  In  nonattainment 
area  transportation  management  areas 
(TMAs),  at  least  one  formal  public 
meeting  must  be  held  annually  on  the 
development  of  the  transportation  olan 
and  the  TIP.  The  regulations  also 
require  a  summary  and  analysis  of 
comments  and  additional  opportunities 
for  comment  after  significant  changes, 
as  proposed  by  the  conformity  NPRM. 
Public  involvement  processes  must  be 
periodically  reviewed  by  the  MPO  for 
effectiveness,  and  DOT  will  review  the 
procedures  during  certification  reviews 
and  as  otherwise  necessary. 

The  NPRM  and  the  final  rule  require 
public  participation  on  project-level 
conformity  determinations  only  as 
otherwise  required  by  law  (e.g.,  as  part 
of  the  NEPA  process).  EPA  and  DOT 
expect  that  project-level  conformity 
determinations  will  be  made  as  part  of 
the  NEPA  process. 

Because  DOT'S  metropolitan  planning 
regulations  require  MPOs  to  establish 
and  publish  their  public  participation 
procedures,  and  the  conformity  rule 
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requires  that  these  procedures  be 
followed  before  conformity  may  be 
determined,  the  conformity  rule  does 
not  require  public  participation 
procedures  to  be  part  of  the  applicable 
implementation  plan. 

E.  Plan  Content 

1.  Plan  SpeciRcity 

The  NPRM  proposed  to  require 
transportation  plans  adopted  after 
January  1, 1995  in  serious  and  above 
ozone  and  CO  nonattainment  areas  to 
specifically  describe  the  transportation 
system  in  certain  horizon  years,  in 
sufficient  detail  to  use  a  transportation 
network  demand  model.  EPA  received 
public  comment  that  this  provision 
requires  too  much  specificity  for  a 
transportation  plan.  In  particular, 
commenters  were  concerned  that  there 
is  such  uncertainty  in  20-year  forecasts 
that  the  plan  and  TIP  will  always  be 
inconsistent  in  the  out-years. 
Furthermore,  some  commenters  stated 
that  it  is  difficult  to  select  "best  guess" 
alternatives  prior  to  corridor  analyses, 
and  doing  so  may  prejudge  alternatives. 

The  final  rule  retains  the 
requirements  for  plan  content  and 
separate  regional  analysis  requirements 
for  "specific"  plans,  as  proposed  in  the 
NPRM.  EPA  recognizes  the  limitations 
of  long-range  planning,  and  agrees  that 
the  long-range  transportation  plan 
should  be  a  flexible  planning  document 
which  does  not  foreclose  consideration 
of  alternatives.  However,  EPA  wants  the 
conformity  demonstration  for  a 
transportation  plan  to  show  that  the  area 
can  develop  and  model  a  transportation 
strategy  that  is  consistent  with  the  SIP's 
required  emission  reductions  for 
milestone  years,  the  attainment  year, 
and  maintenance  in  the  following  years. 
This  demonstrates  that  an  area  has 
developed  one  transportation  system 
scenario  which  is  consistent  with  the 
SIP.  and  that  the  area  is  implementing 
those  activities  which  must  begin  now 
in  order  to  achieve  a  transportation 
system  consistent  with  the  SIP.  The  area 
is  free  to  later  choose  different 
alternatives,  provided  the  new 
transportation  plan  demonstrates  that 
the  new  transportation  system  scenario 
is  also  consistent  with  the  SIP  (i.e.,  the 
revised  transportation  plan  is  found  to 
conform). 

EPA  is  emphasizing  project-specific 
transportation  plans  for  serious  and 
above  ozone  and  CO  areas,  because 
state-of-the-art  transportation  network 
demand  modeling  requires  project  detail 
to  the  extent  that  a  regionally  significant 
project  affects  the  sp>eed-capacity 
relationship,  the  connectivity  of  the 
network,  and  significant  alternatives  to 


the  use  of  single-occupant  vehicles.  EPA 
recognizes  that  detailed  descriptions  of 
projects  in  the  later  years  of  the 
transportation  plan  represent 
assumptions  about  those  future  projects, 
and  expects  that  project  descriptions 
will  be  modified  to  reflect  information 
from  corridor  analyses  as  areas 
periodically  update  their  transportation 
plans.  At  the  time  of  the  project-level 
conformity  determination,  if  the 
project's  design  concept  and  scope  is 
significantly  different  from  that  in  the 
currently  conforming  transportation 
plan  and  TIP.  new  regional  analysis 
including  the  project  is  required. 

As  EPA  explained  in  the  preamble  to 
the  NPRM.  the  transportation  system 
must  be  analyzed  in  the  context  of  the 
transportation  plan,  because  the  TIP"s 
timeframe  is  too  short  to  account  for 
everything  in  the  years  the  SIP's 
emissions  budgets  are  addressing.  To 
show  that  a  budget  for  a  future  year  will 
be  met.  it  will  be  necessary  to  account 
for  all  facilities  and  services  exj)ected  to 
be  operational  in  that  year,  even  if  they 
are  not  yet  in  the  TIP  because  they  do 
not  yet  need  to  be  started.  Where  a 
specific  plan  is  not  required  by  this  rule, 
one  may  be  otherwise  needed  to  meet 
the  requirements  of  ISTEA.  Wherever  a 
non-specific  plan  is  permissible  under 
both  the  Clean  Air  Act  and  ISTEA.  the 
TIP  must  show  conformity  to  all  future 
emission  budgets,  taking  into  account 
those  projects  included  in  the  TIP.  any 
other  projects  specifically  included  in 
the  transportation  plan,  and  regionally 
significant  non-federal  projects. 

2.  Timeframe  of  the  Transportation  Plan 

Several  commenters  requested  that 
transportation  plans  be  required  to 
cover  at  least  20  years.  The  NPRM 
proposed  to  require  regional  emissions 
analyses  to  estimate  emissions  in  the 
last  year  of  the  transportation  plan's 
forecast  period. 

ISTEA  requires  the  metropolitan 
transportation  plan  to  address  a  period 
of  at  least  20  years.  The  requirement  for 
a  20-year  forecast  period  is  covered  in 
the  DOT  metropolitan  planning 
regulations. 

F.  Relationship  of  Plan  and  TIP 
Conformity  With  the  National 
Environmental  Policy  Act  (NEPA) 
Process  • 

EPA  received  comments  suggesting 
that  transportation  plans  and  TIPs 
should  be  subject  to  NEPA.  DOT's 
metropolitan  planning  regulations 
already  require  an  analysis  of  major 
transportation  investments.  Under  this 
provision,  an  appropriate  range  of 
alternatives  would  be  analyzed  for 
various  factors,  including  social, 


economic,  and  environmental  effects. 
Pending  completion  of  the  analysis, 
either  one  particular  alternative  version 
of  the  project  or  the  no-build  alternative 
for  the  corridor  in  which  the  major 
investment  is  located  would  be 
evaluated  as  part  of  the  plan  and  TIP 
conformity  analysis.  This  corridor/ 
subarea  analysis  of  alternatives  serves  as 
input  to  the  draft  NEPA  document. 

No  Federal  approval  action  is  taken 
on  the  transp>ortation  plan  or  TIP.  and 
there  is  no  specific  Federal  commitment 
to  fund  projects  in  the  plan  or  TIP. 
Furthermore,  since  the  financial  plans 
for  the  plans  and  TIPs  must  include  all 
sources  of  funds,  including  State,  local, 
and  private  sources,  it  is  likely  that 
some  of  the  projects  included  will  never 
be  proposed  for  Federal  funding.  In 
view  of  this,  it  is  not  appropriate  to 
extend  the  NEPA  process  to 
transportation  plans  and  TIPs.  In  any 
case,  doing  so  would  be  an  action  under 
NEPA,  not  the  Clean  Air  Act.  and  is 
beyond  the  scope  of  this  rulemaking. 

G.  Latest  Planning  Assumptions 
EPA  proposed  that  conformity 
determinations  must  use  the  latest 
planning  assumptions.  In  response  to 
public  comment,  the  final  rule  explicitly 
requires  key  assumptions  to  be  specified 
and  included  in  the  draft  documents 
and  supporting  materials  used  during 
the  interagency  and  public  consultation 
process. 

Some  commenters  also  expressed 
concern  that  conformity  determinations 
may  be  using  assumptions  which  are 
different  ft-om  the  SIP  assumptions, 
because  they  are  more  recent.  It  should 
be  expected  that  conformity 
determinations  will  deviate  from  the 
SIP's  assumptions  regarding  VMT 
growth,  demographics,  trip  generation, 
etc..  because  the  conformity 
determinations  are  required  by  Clean 
Air  Act  section  176(c)(1)  to  use  the  most 
recent  planning  assumptions.  The  final 
rule  does  not  require,  as  a  commenter 
suggested,  that  the  conformity 
determination  require  an  assessment  of 
the  degree  to  which  key  assumptions  in 
the  transportation  modeling  process  are 
deviating  from  those  used  in  the  SIP, 
and  if  the  deviations  are  significant, 
require  an  evaluation  of  the  impact  of 
the  deviation  on  the  area's  ability  to 
reach  the  SIP's  emissions  target.  EPA  is 
not  requiring  this  process  because  the 
conformity  determinations  themselves 
are  intended  to  demonstrate  that  given 
the  most  recent  planning  assumptions 
and  emissions  models,  the  SIP's 
emissions  reductions  will  be  met. 
However,  States  may  require  such  a 
process  in  their  conformity  SIP 
revisions. 
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The  final  rule  does  require  that 
ambient  temperatures  be  consistent  with 
those  used  in  the  SIP.  and  allows  other 
factors  assumed  in  the  SIP,  such  as  the 
Action  of  travel  in  a  hot  stabilized 
engine  mode,  to  be  modified  in  a 
conformity  determination  only  under 
certain  conditions. 

H.  Latest  Emissions  Model 

EPA  proposed  to  require  a  new 
version  of  the  motor  vehicle  emissions 
model  to  be  used  in  any  conformity 
analysis  begun  three  months  after  its 
release,  unless  EPA  and  DOT  announce 
an  extension  of  the  grace  period  in  the 
Federal  Register. 

EPA  received  comments  stating  that 
the  grace  |}eriod  was  both  too  long  and 
too  short,  and  requesting  clarification  on 
how  the  grace  period  would  be 
extended.  EPA  and  DOT  will  consider 
extending  the  grace  period  if  the  effects 
of  the  new  emissions  model  are  so 
significant  that  previous  SIP 
demonstrations  of  what  emission  levels 
are  consistent  with  attainment  would  be 
substantially  affected.  In  such  cases. 
States  should  have  an  opportimity  to 
revise  their  SIPs  before  MPOs  must  use 
the  model's  new  emission  factors.  EPA 
encourages  ail  agencies  to  inform  EPA 
of  the  impacts  of  new  emissions  models 
in  their  areas,  and  EPA  may  pause  to 
seek  such  input  before  determining  the 
length  of  the  grace  period. 

EPA  is  concerned  that  the  proposal 
would  have  considered  analyses-begun 
before  a  new  model  is  released  or  during 
the  grace  period  to  satisfy  the  "latest 
emissions  model"  critenon  indefinitely. 
Therefore,  the  final  rule  provides  that  a 
final  environmental  document  may 
continue  to  use  the  previous  version  of 
the  motor  vehicle  emissions  model 
provided  no  more  than  three  years  have 
passed  since  the  draft  was  issued. 

MOBILESa  internally  bearing  the 
release  date  of  March  26, 1993, 
including  "MOBILES  Information  Sheet 
#2:  Estimating  Idle  Emission  Factors 
Using  MOBILES,"  is  hereby  announced 
by  EPA  to  be  the  latest  motor  vehicle 
emissions  model  outside  California. 
There  will  be  a  one-year  grace  period 
prior  to  required  use  of  this  model  for 
CO  ho«-sp)ot  or  regional  analyses  for 
conformity  determinations,  beginning 
November  24, 1993.  Future  revisions 
and  their  grace  periods  will  be 
announced  in  the  Federal  Register.  EPA 
also  hereby  announces  that  in 
California,  EMFAC7F  is  the  latest  motor 
vehicle  emissions  model,  and  the  three- 
month  grace  period  for  use  of  this  model 
begins  November  24, 1993. 


I.TCMs 

The  NPRM  proposed  to  require  timely 
implementation  of  those  TCMs  in  the 
SIP  which  are  eligible  for  title  23  U.S.C 
or  Federal  Transit  Act  funding.  Some 
commenters  stated  that  all  TCMs  should 
meet  the  timely  implementation  test, 
regardless  of  their  source  of  funding. 
The  final  rule  retains  the  provisions  of 
the  NPRM. 

Clean  Air  Act  section  176(c)(2)(B) 
requires  TIPs  to  provide  for  timely 
implementation  of  TCMs.  but  does  not 
define  TCMs.  The  statute  is  therefore 
ambiguous  with  respect  to  which  TCMs 
must  be  implemented,  and  EPA  may 
take  any  reasonable  interpretation  of  the 
definiUon  of  TCMs.  Chevron  v.  NRDC. 
467  U.S.  837  (1984).  Since  plans  and 
TIPs  can  at  the  most  "provide  for"  only 
those  projects  which  are  eligible  for 
Federal  funding,  it  is  reasonable  to 
define  those  TCMs  required  to  be 
implemented  by  Qean  Air  Act  section 
176(c)(2)(B)  to  be  only  those  SIP  TCMs 
that  are  eligible  for  Federal  funding. 

/.  Regional  Emissions  Analysis 

1.  Regionally  Significant  Projects 

The  NPRM  defined  "regionally 
significant"  to  mean  a  facility  with  an 
arterial  or  higher  functional 
classification,  plus  any  other  facility 
that  serves  regional  travel  needs  (such    > 
as  access  to  and  from  the  area  outside 
of  the  region;  to  major  activity  centers 
in  the  region;  or  to  transportation 
terminals)  and  would  normally  be 
included  in  the  modeling  for  the 
transportation  network. 

EPA  received  comments  indicating 
that  "regionally  significant"  should  be 
more  clearly  defined,  perhaps  by  a 
quantifiable  threshold.  Some 
commenters  believed  that  "regionally 
significant"  should  be  defined  by  the 
State  or  air  quality  agency,  that  the 
definition  should  include  only 
freeways,  or  that  the  definition  should 
be  based  upon  air  quality  impact. 

The  final  rule  includes  a  definition  of 
"regionally  significant  project"  which  is 
substantially  similar  to  that  in  the 
NPRM.  EPA  has  been  unable  to 
determine  a  quantifiable  threshold  that 
would  consistently  and  appropriately 
reflect  the  concept  of  "regionally 
significant"  and  believes  it  is 
appropriate  to  allow  flexibility  and 
professional  judgment  in  the  definition 
of  "regionally  significant." 

In  response  to  comment  that 
"arterial"  is  not  a  DOT  functional 
classification,  the  final  rule  specifies 
that  regionally  significant  includes,  at  a 
minimum,  all  principal  arterials. 
Although  EPA  believes  that  some  minor 
arterials  are  regionally  significant.  EPA 


believes  that  requiring  all  minor 
arterials  to  be  modeled  oa  a  network 
model  could  involve  a  significant 
change  in  ciurent  modeling  practice. 
Therefore,  the  final  rule  m^es  the 
determination  of  regionally  significant 
projects  a  topic  of  interagency 
consultation,  and  allows  the  definition 
of  regionally  significant  to  be  expanded 
through  this  process.  The  interagency 
consultation  process  must  specifically 
address  which  minor  arterials  are  also 
regionally  significant 

Some  commenters  pointed  out  that 
the  NPRM's  definition  of  "regionally 
significant"  relied  on  highway 
terminology,  and  it  was  not  clear  that 
transit  projects  were  also  covered  by  the 
definition.  Therefore,  the  final  rule  also 
defines  any  fixed  guideway  transit 
system  or  extension  that  offers  an 
alternative  to  regional  highway  travel  to 
be  regionally  significant. 

2.  Projects  Included  in  the  Regional 
Emissions  Analysis 

EPA  proposed  criteria  which  required 
regional  emissions  analysis  of  projects 
in  the  transportation  plan  and  TIP  and 
all  other  regionally  significant  projects 
expected  in  the  nonattainment  or 
maintenance  area.  Some  commenters 
expressed  concern  about  projects  in  the 
transportation  plan  and  TIP  which 
cannot  normally  be  modeled  with  a 
transportation  network  demand  model. 
The  final  rule  clarifies  that  emissions 
from  projects  which  are  not  regionally 
significant,  but  which  have  or  affect 
vehicle  travel,  may  be  estimated  in 
accordance  with  reasonable  professional 
practice.  For  example,  the  regional 
emissions  analysis  may  assume  that 
VMT  on  local  streets  not  represented  in 
the  network  model  is  a  certain 
percentage  of  network  VMT,  without 
explicitly  considering  the  new  local 
streets.  In  addition  to  projects  that  are 
not  regionally  significant,  the  benefits  of 
TCMs  that  cannot  be  analyzed  through 
the  modeling  process  may  be  estimated 
in  accordance  with  reasonable 
professional  practice. 

EPA  proposed  that  the  regional 
emissions  analysis  could  not  include  for 
emissions  reduction  credit  any  TCMs 
which  have  been  delayed  beyond  the 
schedule  in  the  SIP,  until 
implementation  has  been  assured.  In 
response  to  public  comment,  the  final 
rule  clarifies  that  if  a  TCM  has  been 
partially  implemented  and  it  can  be 
demonstrated  that  it  is  providing 
quantifiable  emission  reduction 
benefits,  the  regional  analysis  may 
include  that  emission  reduction  credit. 

The  final  rule  also  clarifies  that 
diuing  the  control  strategy  and 
maintenance  periods,  control  programs 
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which  are  external  to  the  transportation 
system  itself  (e.g.,  tailpipe  or 
evaporative  emission  standards,  limits 
on  gasoline  volatility,  inspection  and 
maintenance  programs,  oxygenated  or 
reformulated  gasoline  or  diesel  fuel) 
may  be  assumed  in  the  regional 
emissions  analysis  only  if  the  program 
has  been  adopted  by  a  State  or  local 
government,  if  an  opt-in  to  a  Federally- 
enforced  program  has  been  approved  by 
EPA,  if  EPA  has  promulgated  the 
program  (if  the  control  program  is  a 
Federal  responsibility,  such  as  tailpipe 
standards),  or  if  the  Clean  Air  Act 
reouires  the  program  without  need  for 
individual  State  action  and  without  any 
discretionary  authority  for  EPA  to  set  its 
stringency,  determine  its  effective  date, 
or  not  implement  the  program. 

The  build/no-build  test  may  assume 
the  above  programs,  but  the  same 
assumptions  must  be  made  in  both  the 
"build"  and  "no  build"  case.  Ehiring  the 
transitional  period,  control  measures  or 
programs  which  are  committed  to  in  a 
SIP  submission  which  is  not  yet 
approved  by  EPA  may  be  assumed  for 
emission  reduction  credit  when 
demonstrating  consistency  with  the  SIP 
submission's  motor  vehicle  emissions 
budget.  . 

3.  Modeling  Procedures 

EPA  proposed  several  attributes 
which  a  transportation  network  demand 
model  must  possess.  In  some  cases,  EPA 
specifically  did  not  require  certain 
attributes  unless  the  necessary 
information  was  available.  Some 
commenters  believed  that  EPA  should 
commit  to  review  the  attributes  which 
were  not  specifically  required.  EPA 
intends  to  continue  to  review  progress 
in  transportation  modeling,  and  the 
pubUc  can  also  petition  for  future 
rulemaking. 

Some  commenters  expressed  concern 
that  the  cumulative  effect  of  non- 
regionally  significant  projects  is  not 
accounted  for  in  the  regional  emissions 
analysis.  The  NPRM  and  the  final  rule 
specifically  say  that  reasonable  methods 
shall  be  used  to  estimate  vehicle  travel 
on  off-network  roadways.  EPA  believes 
that  one  such  method  would  be  to 
consider  VMT  on  non-regionally 
significant  facilities  to  be  some 
percentage  of  network  VMT.  The  rule 
requires  documentation  of  all  key 
assumptions  used  in  emissions 
analyses,  so  there  will  be  opportunity 
for  public  review  of  how  vehicle  travel 
is  considered. 

EPA  asked  for  comment  on  whether 
serious  PM-10  nonattainment  areas 
should  be  required  to  use  transportation 
network  demand  models,  as  required  for 
serious  and  above  ozone  and  CO  areas. 


Comments  were  received  on  both  sides 
of  the  issue.  The  final  rule  does  not 
require  network  models  in  PM-10  areas, 
because  EPA  believes  that  the  resources 
involved  in  such  modeling  efforts  may 
often  exceed  the  benefits  in  PM-10 
areas.  In  many  PM-10  areas,  regional 
PM-10  emissions  are  due  to 
construction-related  fugitive  dust  and 
re-entrained  dust,  for  which 
transportation  network  demand  models 
may  not  offer  special  advantages. 
Agencies  in  PM- 10  areas  must  consult 
with  each  other  on  how  to  model  PM- 
10  emissions. 

4.  Buildyno-build  Test 

Based  on  comments  received  on  the 
interim  period  regional  emissions  test, 
EPA  believes  it  is  important  to  clarify 
that  because  both  the  "build"  and  "no- 
build"  scenarios  must  make  the  same 
assumptions  regarding  fleet  turnover, 
inspection  and  maintenance  programs, 
reformulated  gasoline,  etc..  emission 
reductions  from  these  programs  and 
control  measures  are  factored  out  and 
the  emission  reductions  from  the 
transportation  plans  and  programs 
themselves  are  isolated. 

K.  Hot-spot  Criteria  and  Analysis 

EPA  proposed  to  require  projects  to 
demonstrate  that  they  eliminate  or 
reduce  the  severity  and  number  of 
localized  CO  violations  in  CO 
nonattainment  areas.  In  response  to 
comment,  EPA  has  clarified  in  the  final 
rule  that  this  criterion  applies  in  the 
project  area.  That  is,  a  project  is 
responsible  for  eliminating  or  reducing 
CO  violations  in  the  area  substantially 
affected  by  the  project.  If  there  are  no 
localized  CO  violations  and  would  not 
be  any  in  the  project  area,  the  project 
satisfies  this  criterion. 

Some  commenters  also  requested 
clarification  on  the  hot-spot  criteria. 
EPA  intends  that  the  hot-spot  analysis 
compare  concentrations  with  and 
without  the  project  based  on  modeling 
of  conditions  in  the  analysis  year.  The 
hot-spot  analysis  is  intended  to  assess 
possible  violations  due  to  the  project  in 
combination  with  changes  in 
background  levels  over  time.  Estimation 
of  background  concentrations  may  take 
into  account  the  effectiveness  of 
anticipated  control  measures  in  the  SIP 
if  they  are  already  enforceable  and 
creditable  in  the  SEP. 

EPA  proposed  to  allow  the  hot-spot 
criteria  to  be  satisfied  without 
quantitative  hot-spot  analysis  if  a 
qualitative  demonstration  can  be  made 
based  on  consideration  of  local  factors. 
EPA  requested  comment  on  cutoffs  on 
project  size,  geography,  or  other 
characteristics  above  which  quantitative 


modeling  is  always  required.  EPA's 
November  1992  "Guideline  for 
Modeling  Carbon  Monoxide  from 
Roadway  Intersections"  requires  for  the 
purposes  of  SIP  development  the 
quantitative  modeling  of  all 
intersections  that  are  Level-of-Service 
(LOS)  D,  E,  or  F  or  that  will  change  to 
LOS  D,  E,  or  F  because  of  increased 
traffic  volumes  related  to  a  new  project 
in  the  vicinity.  EPA's  guidance  also 
requires  modeling  of  the  top  three 
intersections  in  the  area  based  on 
highest  traffic  volume  and  the  top  three 
intersections  based  on  the  worst  LOS. 

Therefore,  the  final  rule  requires  that 
projects  involving  or  affecting  any  such 
intersections  must  be  quantitatively 
modeled  using  that  EPA  guidance.  The 
final  rule  would  still  allow  qualitative 
analysis  for  projects  at  other  locations  if 
it  clearly  demonstrates  satisfaction  of 
the  hot-spot  criteria. 

EPA  also  requested  comment  on  when 
quantitative  PM-10  hot-spot  modeling 
is  required.  The  comments  EPA 
received  were  generally  consistent  with 
the  approach  discussed  in  the  preamble 
to  the  NPRM.  Therefore,  although  the 
hot-spot  criterion  in  general  allows 
either  qualitative  or  quantitative 
demonstrations  (as  discussed  above), 
the  final  rule  explicitly  requires 
quantitative  PM-10  hot-spot  modeling 
for  projects  at  sites  within  the  area 
substantially  affected  by  the  project  at 
which  violations  have  been  verified  by 
monitoring,  and  at  sites  which  have 
essentially  identical  roadway  and 
vehicle  emissions  and  dispersion 
characteristics  (including  sites  near  one 
at  which  a  violation  has  been 
monitored).  These  sites  shall  be 
identified  through  interagency 
consultation.  In  PM-10  nonattainment 
and  maintenance  areas,  new  or 
expanded  bus  terminals  and  transfer 
points  and  commuter  rail  terminals 
which  increase  the  number  of  diesel 
vehicles  congregating  at  a  single 
location  will  generally  require 
quantitative  hot-spot  analysis,  except  in 
cases  where  it  can  be  demonstrated, 
based  on  appropriate  dispersion 
modeling  for  projects  of  similar  size, 
configuration,  and  activity  levels,  that 
there  is  no  threat  of  a  violation  of  the 
PM-10  standard.  Conformity 
determinations  on  bus  purchases  (for 
replacements  or  minor  expansions  of 
the  existing  fleet)  would  not  have  to 
consider  potential  PM-10  hot-spot 
violations,  as  discussed  in  the  preamble 
to  the  NPRM.  because  the  incremental 
improvement  in  emissions  spread  over 
the  service  area  of  a  metropolitan  transit 
operator  is  considered  to  be  a  de 
minimis  impact  on  air  quality. 
Moreover.  FTA  has  no  control  over  how 
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these  new,  cleaner  buses  are  to  be 
deployed  in  local  operations. 

Several  commenters  were  concerned 
about  the  technical  capability  to 
perform  PM-10  hot-spot  analysis.  EPA 
will  be  releasing  technical  guidance  on 
how  to  use  existing  modeling  tools  to 
perform  PM-10  hot-spot  analysis.  The 
requirements  for  quantitative  PM-10 
hot-spot  analysis  will  not  take  effect 
until  the  Federal  Register  has 
announced  availability  of  this  guidance. 
Also.  FTA  plans  to  issue  guidance 
shortly  on  PM-10  hot-spot  analysis  for 
several  common  types  of  transit 
projects.  This  guidance  will  help  project 
sponsors  determine  when  quantitative 
hot-spot  analysis  is  needed  and  how  to 
perform  the  analysis. 

EPA  also  requested  comment  on  how 
to  define  "new"  violations  as  opposed 
to  relocated  violations.  Commenters  did 
not  propose  any  such  clarification,  and 
no  language  on  this  subject  has  been 
added  to  the  final  rule.  EPA  continues 
to  believe  that  a  seemingly  new 
violation  may  be  considered  to  be  a 
relocation  and  reduction  of  an  existing 
violation  only  if  it  were  in  the  area 
substantially  affected  by  the  project  and 
if  the  predicted  design  value  for  the 
"new"  site  would  be  less  than  the 
design  value  at  the  "old"  site  without 
the  project — that  is.  if  there  would  be  a 
net  air  quality  benefit. 

Although  no  comment  was  received 
on  the  subject,  problems  may  arise  with 
respect  to  projects  which  dispersion 
modeling  predicts  to  have  a  range  of  air 
quality  effects  in  the  "area  substantially 
affected  by  the  project."  A  project  may, 
for  example,  reduce  existing 
concentrations  at  several  receptors 
while  increasing  concentrations  at 
others. 

EPA  plans  to  issue  guidance  which 
would  clarify  the  concept  of  "the  area 
substantially  affected  by  the  project" 
and  allow  conformity  demonstrations  to 
distinguish  between  new  and  relocated 
violations.  For  example,  while  EPA 
believes  that  a  "new"  violation  within 
the  same  intersection  as  an  existing 
violation  could  be  considered  a 
relocation,  whether  a  new  violation 
miles  from  the  existing  violation  should 
likewise  be  considered  to  be  "relocated" 
as  a  result  of  changed  traffic  patterns  is 
a  question  EPA  will  seek  to  address  in 
this  post-rule  guidance.  Interested 
parties  are  invited  to  provide  their 
views  to  EPA  for  consideration. 

L.  Exempt  Projects 

EPA  proposed  a  list  of  projects  which, 
because  they  had  no  emissions  impact, 
were  considered  to  be  neutral  or  de 
minimis  and  therefore  should  be  exempt 
from  conformity  requirements.  EPA 


received  no  comments  opposing  an 
exempt  project  list,  but  received  a 
number  of  comments  suggesting  both 
additions  and  deletions  to  it. 

EPA  agrees  with  commenters  that 
emergency  truck  pullovers,  directional 
and  informational  signs,  and 
transportation  enhancement  activities 
(except  rehabilitation  and  operation  of 
historic  transportation  buildings, 
structures,  or  facilities)  are  emissions 
neutral,  and  the  final  rule  exempts  these 
types  of  projects.  Transportation 
enhancement  activities  are  defined  by 
ISTEA  as  "provision  of  facilities  for 
pedestrians  and  bicycles,  acquisition  of 
scenic  easements  and  scenic  or  historic 
sites,  scenic  or  historic  highway 
programs,  landscaping  and  other  scenic 
beautification.  historic  preservation, 
rehabilitation  and  operation  of  historic 
transportation  buildings,  structures  or 
facilities  (including  historic  railroad 
facilities  and  canals),  preservation  of 
abandoned  railway  corridors  (including 
the  conversion  and  use  thereof  for 
pedestrian  or  bicycle  trails),  control  and 
removal  of  outdoor  advertising, 
archaeological  planning  and  research, 
and  mitigation  of  water  pollution  due  to 
highway  runoff." 

The  final  rule  also  exempts  repair  of 
damage  from  natural  disasters,  civil 
unrest,  or  terrorist  acts,  except  for 
projects  involving  substantial 
functional,  locational,  or  capacity 
changes.  Finally,  the  final  rule  also 
exempts  specific  activities  which  do  not 
involve  or  lead  directly  to  construction, 
such  as  planning  and  technical  studies, 
grants  for  training  and  research 
programs,  planning  activities  conducted 
pursuant  to  titles  23  and  49  U.S.C.  and 
Federal-aid  systems  revisions.  These 
activities  do  not  contribute  to  emissions, 
and  they  do  not  fall  under  the  definition 
of  construction  or  a  project  under  23 
U.S.C.  101(a). 

Because  intersection  signalization 
projects  which  are  systemwide  may 
have  regional  emissions  impacts,  EPA 
has  clarified  that  only  intersection 
signalization  projects  at  individual 
intersections  are  exempt  from  regional 
emissions  analysis.  As  proposed  in  the 
NfPRM,  however,  all  intersection 
signalization  projects  in  CO  and  PM-10 
areas  are  required  to  have  a 
determination  regarding  their  localized 
air  quality  impacts. 

The  final  rule  clarifies  that  in  PM-10 
nonattainment  and  maintenance  areas, 
rehabilitation  of  buses  and  purchase  of 
new  buses  to  replace  existing  vehicles 
or  for  minor  expansions  of  the  fleet  are 
exempt  projects  only  if  they  are  in 
compliance  with  the  SIP's  control 
measures  involving  such  projects  (if 
any).  For  example,  if  the  SIP  specifies 


that  new  buses  will  be  alternatively 
fueled,  purchases  of  diesel  buses  would 
not  be  exempt. 

EPA  agrees  with  commenters  that 
deletion  of  ridesharing  and  vanpooling 
promotion  activities  would  have 
emissions  impacts.  However,  deletion  of 
these  activities  would  not  be  exempt 
under  the  NPRM  or  final  rule  because  it 
is  not  "continuation  of  ridesharing  and 
vanpooling  promotion  activities  at 
current  levels." 

Some  commenters  asserted  that 
operating  assistance  to  transit  agencies 
should  not  be  exempt.  EPA  believes  that 
operating  assistance  should  remain 
exempt  because  FTA  has  no  control 
over  how  operating  assistance  is  used 
locally,  and  because  increases  or 
decreases  in  operating  assistance  at  the 
Federal  level  may  be  balanced  by  new 
sources  of  revenue  at  the  State  and  local 
level.  To  the  extent  that  the  local 
cooperative  planning  process  influences 
the  level  of  operating  assistance,  the 
increase  or  decrease  in  operating 
assistance  is  necessarily  offset  by 
changes  in  capital  assistance  for  transit 
in  the  same  metropolitan  area. 
Therefore,  the  net  effect  on  financing  for 
transit  should  be  neutral.  However,  the 
final  rule  does  require  conformity 
determinations  to  use  and  document  the 
latest  assumptions  regarding  transit 
operating  policies  and  assumed  transit 
ridership. 

A  number  of  commenters  proposed 
exempting  other  types  of  projects  from 
the  conformity  requirements,  notably 
travel  demand  management  actions 
whose  air  quality  effects  cannot  be 
accurately  assessed  in  a  regional 
modeling  context.  The  objective  in 
implementing  a  program  or  project 
involving  travel  demand  management  is 
to  achieve  measurable  reductions  in 
congestion  and  vehicle  emissions 
within  a  corridor  or  at  a  specific  site; 
thus,  it  is  not  appropriate  to  exempt 
such  programs  or  projects  from 
conformity  requirements.  The  final  rule 
does  state  that  if  the  effects  of  these 
projects  cannot  be  discerned  through 
traditional  regional  travel  demand 
modeling,  other  accepted  methods  of 
quantif>'ing  their  effects  are  encouraged. 

Some  commenters  requested 
clarification  of  projects  on  the  exempt 
list.  EPA  intends  that  intersection 
channelization  include  lefl-tum/right- 
tum  slots  and  continuous  left  turn 
lanes,  as  well  as  those  lanes/movements 
that  are  physically  separated.  Advance 
land  acquisitions  (23  CFR  part  712  or  23 
CFR  part  771)  are  a  parcel  or  limited 
number  of  parcels  which  are  acquired  to 
protect  a  property  from  imminent 
development  and  increased  costs  which 
would  tend  to  limit  a  choice  of 
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transportation  alternatives,  or  are 
acquired  to  alleviate  particular  hardship 
to  a  property  owner  at  his  or  her 
request.  This  is  only  allowed  in 
emergency  or  extraordinary  cases,  and 
only  after  the  State  department  of 
transportation  has  given  official  notice 
to  the  public  that  a  preferred  highway 
or  transit  location  has  been  selected, 
held  a  public  hearing,  or  provided  an 
opportunity  for  a  public  hearing. 

VI.  Environmental  and  Health  Benefits 

This  rule  will  help  ensure  that  the 
implementation  plan  achieves  its  goal  of 
attaining  air  quality  standards.  The 
environmental  and  health  beneflts  of 
attaining  the  national  ambient  air 
quality  standards  are  attributable  to  the 
strategies  contained  in  the 
implementation  plan  rather  than  to  this 
rule  directly. 

VII.  Economic  Impact 

The  primary  impact  of  this  rule 
involves  the  increased  requirements  for 
MPOs  to  perform  regional  transportation 
and  emissions  modeling  and  document 
the  regional  air  quality  impacts  of 
transportation  plans  and  programs. 
Because  conformity  requirements  have 
existed  in  some  form  since  1977,  the 
framework  for  consultation  and  TCM 
tracking  has  already  been  established. 

The  impact  of  this  rule  on  MPOs  may 
vary  widely  depending  on  the  pollutant 
for  which  an  area  is  in  nonattainment, 
the  classification  of  the  nonattainment 
area,  the  population  of  the  area,  and  the 
technical  capabilities  already  developed 
in  the  area. 

A  DOT  survey  in  September  1992  of 
MPOs  in  98  ozone  nonattainment  areas 
indicated  that  during  Phase  I  of  the 
interim  period,  most  MPOs  are  spending 
less  than  $50,000  for  a  conformity 
determination  on  the  transportation 
plan  and  TIP.  Of  the  68  MPOs 
responding.  76%  are  spending  less  than 
$50,000.  21%  are  spending  between 
$50,001  and  $100,000,  and  3%  are 
spending  between  $100,001-250,000. 
MPOs  serving  populations  over  one 
million  had  clearly  higher  conformity 
costs  than  MPOs  serving  smaller 
populations. 

Conformity  determinations  are 
required  whenever  a  transportation  plan 
or  TIP  is  adopted  or  amended.  DOTs 
metropolitan  planning  regulations  at  23 
CFR  part  450  require  transportation 
plans  to  be  reviewed  and  updated  at 
least  every  three  years  in  nonattainment 
and  maintenance  areas,  and  they  require 
TIPs  to  be  updated  at  least  every  two 
years. 

The  conformity  rule  also  requires 
periodic  redetermination  of  conformity 
for  transportation  plans  and  TIPs  at  least 


every  three  years.  However,  because 
DOT'S  metropolitan  planning 
regulations  require  new  transportation 
plans  and  TIPs  at  least  that  often,  the 
conformity  rule's  provisions  for  periodic 
redetermination  should  not  impose  any 
new  burden. 

Finally,  the  conformity  rule  requires  a 
conformity  determination  for  the 
transportation  plan  within  18  months 
after  EPA  approves  a  SIP  revision  which 
affect  TCMs  or  the  motor  vehicle 
emissions  budget. 

Transportation  projects  also  require 
conformity  determinations.  In  ozone 
and  NOj  nonattainment  areas,  the 
conformity  requirements  are  satisfied 
provided  the  project  is  included  in  a 
current,  conforming  transportation  plan 
and  TIP.  If  the  project  is  not  included 
in  the  transportation  plan  and  TIP.  a 
regional  emissions  analysis  including 
the  transportation  plan,  TIP.  and  project 
must  be  performed.  In  CX)  and  PM-10 
nonattainment  areas,  project-level 
conformity  determinations  also  require 
a  hot-spot  analysis.  This  analysis  of 
localized  impacts  is  performed  as  part  of 
the  existing  NEPA  process. 

There  are  approximately  300  ozone. 
CO,  N02,  and  PM-10  nonattainment 
areas.  Because  some  areas  are  in 
nonattainment  for  more  than  one 
pollutant,  there  are  about  250  individual 
nonattainment  areas  which  are  required 
to  perform  conformity  determinations. 
EPA  expects  that  areas  will  determine 
conformity  for  TIPs  annually,  and  in 
general,  areas  will  determine  conformity 
for  transportation  plans  once  every  three 
years. 

If  it  is  assumed  that  the  ozone  areas 
surveyed  by  DOT  in  September  1992  are 
representative  of  all  nonattainment 
areas,  the  estimated  total  annual 
conformity  costs  for  the  nation's 
transportation  plans  and  TIPs  is 
$16,625,000.  This  is  a  preliminary 
estimate  based  on  the  requirements 
contained  in  the  interim  conformity 
guidance  EPA  and  DOT  are  solicity 
further  information  from  MPO's  which 
will  be  used  in  the  preparation  of  the 
information  collection  request  (see  VIII. 
B.  Reporting  and  Recordkeeping 
Requirements)  subsequent  to  the 
publication  of  this  rule. 

These  estimates  do  not  necessarily 
reflect  the  costs  which  will  result  from 
this  final  rule.  On  one  hand,  these  may 
be  overestimates  of  the  costs,  because 
determinations  will  probably  become 
less  expensive  as  the  MPOs  gain 
experience.  For  example,  for  future 
determinations  it  may  be  possible  to 
perform  the  modeling  with  fewer  runs. 
On  the  other  hand,  these  estimates  do 
not  reflect  the  more  specific 
requirements  of  this  rule  and  may 


therefore  underestimate  the  cost  of 
determinations  in  the  control  strategy 
period.  EPA  welcomes  reports  from 
MPOs  on  the  costs  of  making  conformity 
determinations  on  plans  and  TIPs 
according  to  the  requirements  of  this 
rule. 

Because  ISTEA  and  other  CAA 
provisions  also  directly  or  indirectly 
require,  increased  modeling,  it  is 
difficult  to  entirely  separate  the  costs 
attributable  to  the  conformity 
requirements  alone.  For  example,  ISTEA 
assigns  more  responsibility  to  the  MPOs 
and  shifts  the  planning  focus  to 
intermodalism  and  congestion 
management.  This  will  require  more 
sophisticated  transportation  modeling. 
The  VMT  tracking  and  forecasting 
requirements  in  sections  182  and  187  of 
the  CAA  will  also  promote  the  use  of 
transportation  demand  network  models 
in  some  nonattainment  areas. 

In  addition,  although  the  conformity 
requirements  may  prompt  additional 
data  collection  and  model  development, 
these  costs  cannot  be  solely  attributed  to 
conformity.  It  is  an  ongoing 
responsibility  of  MPOs  to  review  and 
upgrade  their  analysis  capabilities  to 
reflect  the  most  recent  understanding  of 
travel  demand  and  transportation 
forecasting.  Resource  constraints  during 
the  1980's  prevented  many  MPOs  from 
updating  their  analysis  procedures,  so 
conformity  is  in  many  cases  simply 
raising  the  priority  of  modeling 
improvements. 

Metropolitan  planning  is  eligible  for 
funds  under  ISTEA.  In  addition,  EPA 
has  attempted  to  minimize  the  costs  of 
conformity  in  several  ways.  First,  EPA 
is  establishing  flexible  methodological 
requirements  for  regional  analyses  in 
areas  which  do  not  use  network  models 
in  order  to  accommodate  the  varying 
technical  capabilities  of  MPOs.  In 
addition,  by  designating  projects  which 
are  exempt  from  conformity 
determinations  or  regional  analyses, 
EPA  is  allowing  project  sponsors  to 
conserve  their  analysis  resources. 
Finally,  EPA  has  attempted  to  minimize 
the  frequency  of  conformity 
redetermination  by  requiring  periodic 
redetermination  only  every  three  years 
(which  is  the  longest  period  allowed  by 
the  Clean  Air  Act),  by  limiting  the 
number  of  triggers  for  redetermination, 
and  by  allowing  grace  periods  before  the 
use  of  new  emissions  models  and 
following  an  area's  reclassification. 

VIII.  Administrative  Requirements 

A.  Administrative  Designation 

Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4. 1993))  the  Agency 
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must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  pralicy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  As  such,  this  action  was 
submitted  to  0MB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  rule  does  not  contain  any 
information  collection  requirements 
from  EPA  which  require  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  DOT 
will  be  preparing  an  information 
collection  request  subsequent  to  the 
publication  of  this  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

EPA  has  determined  that  today's 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  will  affect 
Federal  agencies  and  metropolitan 
plaiming  organizations,  which  by 
defirution  are  designated  only  for 
metropolitan  areas  with  a  population  of 
at  least  50,000. 

Recipients  of  title  23  U.S.C  or  Federal 
Transit  Act  funds  must  determine  that 
their  highway  and  transit  projects  are 


included  in  a  conforming  transportation 
plan  and  TIP,  or  a  regional  emissions 
analysis  including  the  project, 
transportation  plan,  and  TIP  must 
demonstrate  that  the  transportation  plan 
and  TIP  would  still  conform  if  the 
project  were  implemented.  Because 
MPOs  are  responsible  for  performing 
regional  emissions  analysis  which 
includes  all  such  projects,  and  because 
DOT'S  metropolitan  planning 
regulations  at  23  CFR  part  450  already 
require  such  projects  to  be  included  in 
the  transportation  plan,  and  in  the  TIP 
for  informational  purposes,  this 
requirement  does  not  pose  a  significant 
burden  for  small  entities. 

Potential  delays  in  highway 
construction  that  may  result  from  the 
need  to  make  positive  conformity 
determinations  as  required  by  this  rule 
could  app>ear  to  adversely  affect  small 
entities  that  may  be  relying  upon  future 
highway  construction  to  provide  them 
with  certain  benefits.  However,  any 
such  delays  would  merely  preserve  the 
status  quo,  and  would  not  limit  any 
benefits  currently  available  to  small 
entities. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

40  CFR  Part  51 

Envirorunental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides,  Volatile 
organic  compounds. 

40  CFR  Part  93 

Administrative  practice  and 
procedure,  Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Lead,  Ozone. 

Dated:  November  IS,  1993. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671p. 

2.  Part  51  is  amended  by  adding  a 
new  subpart  T  to  read  as  follows: 


Subpart  T— Confomiity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Pro)ecU  Developed, 
Funded  or  Approved  Under  Title  23  U.S.C. 
or  ttte  Federal  Transit  Act 

Sec. 

51.390  Purpose. 

51.392  Definitions. 

51.394  Applicability. 

51.396  Implementation  plan  revision. 

51.398  Priority. 

51.400  Frequency  of  conformity 

determinations. 
51.402  Consultation. 
51.404  Content  of  transportation  plans. 
51.406  Relationship  of  transportation  plan 

and  TIP  conformity  with  the  NEPA 

process. 
51.408  Fiscal  constraints  for  transportation 

plans  and  TIPs. 
51.410  Criteria  and  procedures  for 

determining  conformity  of  transportation 

plans,  programs,  and  projects:  General. 
51.412  Criteria  and  procedures:  Latest 

planning  assumptions. 
51.414  Criteria  and  procedures:  Latest 

emissions  model. 
51.416  Criteria  and  procedures: 

Consultation. 
51.418  Criteria  and  procedures:  Timely 

implementation  of  TCMs. 
51.420  Criteria  and  procedures:  Currently 

conforming  transportation  plan  and  TIP. 
51.422  Criteria  and  procedures:  Projects 

from  a  plan  and  TIP. 
51.424  Criteria  and  procedures:  Localized 

CO  and  PMio  violations  (hot  spots). 
51.426  Criteria  and  procedures:  Compliance 

•"'th  PMio  control  measures. 
51.428  Criteria  and  procedures:  Motor 

vehicle  emissions  budget  (transportation 

plan). 
51.430  Criteria  and  procedures:  Motor 

vehicle  emissions  budget  (TIP). 
51.432  Criteria  and  procedures:  Motor 

vehicle  emissions  budget  (project  not 

from  a  plan  and  TIP). 
51.434  Criteria  and  procedures:  Localized 

CO  violations  (hot  spots)  in  the  interim 

period. 
51.436  Criteria  and  procedures:  Interim 

period  reductions  in  ozone  and  CO  areas 

(trans[>ortation  plan). 
51.438  Criteria  and  procedures:  Interim 

period  reductions  in  ozone  and  00  areas 

(TIP). 
51.440  Criteria  and  procedures:  Interim 

period  reductions  for  ozone  and  00 

areas  (project  not  from  a  plan  and  TIP). 
51.442  Criteria  and  procedures:  Interim 

period  reductions  for  PM|o  and  NOj 

areas  (transportation  plan). 
51.444  Criteria  and  procedures:  Interim 

period  reductions  for  PMio  and  NGj 

areas  (TIP). 
51.446  Criteria  and  procedures:  Interim 

period  reductions  for  PMio  and  NO? 

areas  (project  not  from  a  plan  and  TIP). 
51.448  Transition  from  the  interim  period  to 

the  control  strategy  period. 
51.450  Requirements  for  adoption  or 

approval  of  projects  by  other  recipients 

of  funds  designated  under  title  23  U.S.C 

or  the  Federal  Transit  Act. 
51.452  Procedures  for  determining  regional 

transportation-related  emissions. 
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51.454  Procedures  for  determining  localized 

00  and  PM,o  concentrations  (hot-spot 

analysis). 
51.456  Using  the  motor  vehicle  emissions 

budget  in  the  applicable  implementation 

plan  (or  implementation  plan 

submission). 
51.458  Enforceability  of  design  concept  and 

scope  and  project -level  mitigation  and 

control  measures. 
51.460  Exempt  projects. 
51.462  Projects  exempt  from  regional 

emissions  analyses. 
51.464  Special  provisions  for  nonattainment 

areas  which  are  not  required  to 

demonstrate  reasonable  further  progress 

and  attainment. 

Subpart  T — Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Pro)ect8  Developed.  Funded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act 

§51.390    Purpo««. 

The  purpose  of  this  subpart  is  to 
implement  section  176(c)  of  the  Clean 
Air  Act  (CAA).  as  amended  (42  U.S.C. 
7401  et  seq.).  and  the  related 
requirements  of  23  U.S.C.  109(j).  with 
respect  to  the  conformity  of 
transportation  plans,  programs,  and 
projects  which  are  developed,  funded, 
or  approved  by  the  United  States 
Department  of  Transportation  (DOT), 
and  by  metropolitan  planning 
organizations  (MPOs)  or  other  recipients 
of  funds  under  title  23  U.S.C.  or  the 
Federal  Transit  Act  (49  U.S.C.  1601  et 
seq.).  This  subpart  sets  forth  policy, 
criteria,  and  procedures  for 
demonstrating  and  assuring  conformity 
of  such  activities  to  an  applicable 
implementation  plan  developed 
pursuant  to  section  110  and  Part  D  of 
the  CAA. 

§51.392    Definitions. 

Terms  used  but  not  defined  in  this 
subpart  shall  have  the  meaning  given 
them  by  the  CAA.  titles  23  and  49 
U.S.C,  other  Environmental  Protection 
Agency  (EPA)  regulations,  or  other  DOT 
regulations,  in  that  order  of  priority. 

Applicable  implementation  plan  is 
defined  in  section  302{q)  of  the  CAA 
and  means  the  portion  (or  portions)  of 
the  implementation  plan,  or  most  recent 
revision  thereof,  which  has  been 
approved  under  section  110,  or 
promulgated  under  section  110(c),  or 
promulgated  or  approved  pursuant  to 
regulations  promulgated  under  section 
301(d)  and  which  implements  the 
relevant  requirements  of  the  CAA. 

CAA  means  the  Clean  Air  Act.  as 
amended. 

Cause  or  contribute  to  a  new  violation 
for  a  project  means: 


(1)  To  cause  or  contribute  to  a  new 
violation  of  a  standard  in  the  area 
substantially  affected  by  the  project  or 
over  a  region  which  would  otherwise 
not  be  in  violation  of  the  standard 
during  the  future  period  in  question,  if 
the  oroject  were  not  implemented;  or 

(2)  To  contribute  to  a  new  violation  in 
a  manner  that  would  increase  the 
frequency  or  severity  of  a  new  violation 
of  a  standard  in  such  area. 

Control  strategy  implementation  plan 
revision  is  the  applicable 
implementation  plan  which  contains 
specific  strategies  for  controlling  the 
emissions  of  and  reducing  ambient 
levels  of  pollutants  in  order  to  satisfy 
CAA  requirements  for  demonstrations  of 
reasonable  further  progress  and 
attainment  (CAA  sections  182(b)(1). 
182(c)(2)(A).  182(c)(2)(B).  187(a)(7), 
189(a)(1)(B),  and  189(b)(1)(A):  and 
secUons  192(a)  and  192(b),  for  nitrogen 
dioxide). 

Control  strategy  period  with  respect  to 
particulate  matter  less  than  10  microns 
in  diameter  (PMio),  carbon  monoxide 
(CO),  nitrogen  dioxide  (NO2).  and/or 
ozone  precursors  (volatile  organic 
compounds  and  oxides  of  nitrogen), 
means  that  period  of  time  after  EPA 
approves  control  strategy 
implementation  plan  revisions 
containing  strategies  for  controlling 
PMio,  NO2.  CO.  and/or  ozone,  as 
appropriate.  This  period  ends  when  a 
State  submits  and  EPA  approves  a 
request  under  section  107(d)  of  the  CAA 
for  redesignation  to  an  attainment  area. 
.    Design  concept  means  the  type  of 
facility  identified  by  the  project,  e.g., 
fi"eeway,  expressway,  arterial  highway, 
grade-separated  highway,  reserved  right- 
of-way  rail  transit,  mixed-traffic  rail 
transit,  exclusive  busway,  etc. 

Design  scope  means  the  design 
aspects  which  will  affect  the  proposed 
facility's  impact  on  regional  emissions, 
usually  as  they  relate  to  vehicle  or 
person  carrying  capacity  and  control, 
e.g.,  number  of  lanes  or  tracks  to  be 
constructed  or  added,  length  of  project, 
signalization,  access  control  including 
approximate  number  and  location  of 
interchanges,  preferential  treatment  for 
high-occupancy  vehicles,  etc. 

DOT  means  the  United  States 
Department  of  Transportation. 

EPA  means  the  Environmental 
Protection  Agency. 

FHWA  means  the  Federal  Highway 
Administration  of  DOT. 

FHWA/FTA  project,  for  the  purpose  of 
this  subpart,  is  any  highway  or  transit 
project  which  is  propped  to  receive 
funding  assistance  and  approval 
through  the  Federal-Aid  Highway 
program  or  the  Federal  mass  transit 
program,  or  requires  Federal  Highway 


Administration  (FHWA)  or  Federal 
Transit  Administration  (FTA)  approval 
for  some  aspect  of  the  project,  such  as 
connection  to  an  interstate  highway  or 
deviation  from  applicable  design 
standards  on  the  interstate  system. 

FTA  means  the  Federal  Transit 
Administration  of  DOT. 

Forecast  period  with  respect  to  a 
transportation  plan  is  the  period 
covered  by  the  transportation  plan 
pursuant  to  23  CFR  part  450. 

Highway  project  is  an  undertaking  to 
implement  or  modify  a  highway  facility 
or  highway-related  program.  Such  an 
undertaking  consists  of  all  required 
phases  necessary  for  implementation. 
For  analytical  purposes,  it  must  be 
defined  sufficiently  to: 

(1)  Connect  logical  termini  and  be  of 
sufficient  length  to  address 
environmental  matters  on  a  broad  scope; 

(2)  Have  independent  utility  or 
significance,  i.e..  be  usable  and  be  a 
reasonable  expenditure  even  if  no 
additional  transportation  improvements 
in  the  area  are  made;  and 

(3)  Not  restrict  consideration  of 
alternatives  for  other  reasonably 
foreseeable  transportation 
improvements. 

Horizon  year  is  a  year  for  which  the 
transportation  plan  describes  the 
envisioned  transportation  system 
according  to  §51.404. 

Hot-spot  analysis  is  an  estimation  of 
likely  future  localized  CO  and  PMio 
pollutant  concentrations  and  a 
comparison  of  those  concentrations  to 
the  national  ambient  air  quality 
standards.  Pollutant  concentrations  to 
be  estimated  should  be  based  on  the 
total  emissions  burden  which  may 
result  from  the  implementation  of  a 
single,  specific  project,  summed 
together  with  future  background 
concentrations  (which  can  be  estimated 
using  the  ratio  of  future  to  current  traffic 
multiplied  by  the  ratio  of  future  to 
current  emission  factors)  expected  in 
the  area.  The  total  concentration  must 
be  estimated  and  analyzed  at 
appropriate  receptor  locations  in  the 
area  substantially  affected  by  the 
project.  Hot-spot  analysis  assesses 
impacts  on  a  scale  smaller  than  the 
entire  nonattainment  or  maintenance 
area,  including,  for  example,  congested 
roadway  intersections  and  highways  or 
transit  terminals,  and  uses  an  air  quality 
dispersion  model  to  determine  the 
effects  of  emissions  on  air  quality. 

Incomplete  data  area  means  any 
ozone  nonattainment  area  which  EPA 
has  classified,  in  40  CFR  part  81,  as  an 
incomplete  data  area. 

Increase  the  frequency  or  severity 
means  to  cause  a  location  or  region  to 
exceed  a  standard  more  often  or  to  cause 
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a  violation  at  a  greater  concentration 
than  previously  existed  and/or  would 
otherwise  exist  during  the  future  period 
in  question,  if  the  project  were  not 
implemented. 

iSTEA  means  the  Intermodal  Surface 
Transponation  Efficiency  Act  of  1991. 

Maintenance  area  means  any 
geographic  region  of  the  United  States 
previously  designated  nonattainment 
pursuant  to  the  CAA  Amendments  of 
1990  and  subsequently  redesignated  to 
attainment  subject  to  the  requirement  to 
develop  a  maintenance  plan  under 
section  175A  of  the  CAA,  as  amended. 
Maintenance  period  with  respect  to  a 
pollutant  or  pollutant  precursor  means 
that  period  of  time  beginning  when  a 
State  submits  and  EPA  approves  a 
request  under  section  107(d)  of  the  CAA 
forredesignation  to  an  attainment  area, 
and  lasting  for  20  years,  unless  the 
applicable  implementation  plan 
specifies  that  the  maintenance  period 
shall  last  for  more  than  20  years. 

Metropolitan  planning  organization 
(MPO)  is  that  organization  designated  as 
being  responsible,  together  with  the 
State,  for  conducting  the  continuing, 
cooperative,  and  comprehensive 
planning  process  under  23  U.S.C.  134 
and  49  U.S.C.  1607.  It  is  the  forum  for 
cooperative  transportation  decision- 
making. 

Milestone  has  the  meaning  given  in 
section  182(g)(1)  and  section  189(c)  of 
the  CAA.  A  milestone  consists  of  an 
emissions  level  and  the  date  on  which 
it  is  required  to  be  achieved. 

Motor  vehicle  emissions  budget  is  that 
portion  of  th^  total  allowable  emissions 
defined  in  a  revision  to  the  applicable 
implementation  plan  (or  in  an 
implementation  plan  revision  which 
was  endorsed  by  the  Governor  or  his  or 
her  designee,  subject  to  a  public 
hearing,  and  submitted  to  EPA.  but  not 
yet  approved  by  EPA)  for  a  certain  date 
for  the  purpose  of  meeting  reasonable 
further  progress  milestones  or 
attainment  or  maintenance 
demonstrations,  for  any  criteria 
pollutant  or  its  precursors,  allocated  by 
the  applicable  implementation  plan  to 
highway  and  transit  vehicles.  The 
applicable  implementation  plan  for  an 
ozone  nonattairunent  area  may  also 
designate  a  motor  vehicle  emissions 
budget  for  oxides  of  nitrogen  (NO.)  for 
a  reasonable  further  progress  milestone 
year  if  the  applicable  implementation 
plan  demonstrates  that  this  NO,  budget 
will  be  achieved  with  measures  in  the 
implementation  plan  (as  an 
implementation  plan  must  do  for  VOC 
milestone  requirements).  The  applicable 
implementation  plan  for  an  ozone 
nonattainment  area  includes  a  NOx 
budget  if  NOx  reductions  are  being 


substituted  for  reductions  in  volatile 
organic  compounds  in  milestone  years 
reouired  for  reasonable  further  progress. 

National  ambient  air  quality 
standards  (NAAQS)  are  those  standards 
established  pursuant  to  section  109  of 
the  CAA. 

NEPA  means  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq). 

NEPA  process  completion,  for  the 
purposes  of  this  subpart,  with  respect  to 
FHWA  or  FTA.  means  the  point  at 
which  there  is  a  specific  action  to  make 
a  determination  that  a  project  is 
categorically  excluded,  to  make  a 
Finding  of  No  Significant  Impact,  or  to 
issue  a  record  of  decision  on  a  Final 
Environmental  Impact  Statement  under 
NEPA. 

Nonattainment  area  means  any 
geographic  region  of  the  United  States 
which  has  been  designated  as 
nonattainment  under  §  107  of  the  CAA 
for  any  pollutant  for  which  a  national 
ambient  air  quality  standard  exists. 

Not  classified  area  means  any  carbon 
monoxide  nonattainment  area  which 
EPA  has  not  classified  as  either 
moderate  or  serious. 

Phase  II  of  the  interim  period  with 
respect  to  a  pollutant  or  pollutant 
precursor  means  that  period  of  time 
after  the  effective  date  of  this  rule, 
lasting  until  the  earlier  of  the  following: 

(1)  Submission  to  EPA  of  the  relevant 
control  strategy  implementation  plan 
revisions  which  have  been  endorsed  by 
the  Governor  (or  his  or  her  designee) 
and  have  been  subject  to  a  public 
hearing,  or 

(2)  The  date  that  the  Clean  Air  Act 
requires  relevant  control  strategy 
implementation  plans  to  be  submitted  to 
EPA,  provided  EPA  has  notified  the 
State.  MPO.  and  DOT  of  the  State's 
failure  to  submit  any  such  plans.  The 
precise  end  of  Phase  II  of  the  interim 
period  is  defined  in  §  51.448. 

Project  means  a  highway  project  or 
transit  project. 

Recipient  of  funds  designated  under 
title  23  U.S.C.  or  the  Federal  Transit  Act 
means  any  agency  at  any  level  of  State, 
county,  city,  or  regional  government 
that  routinely  receives  title  23  U.S.C.  or 
Federal  Transit  Act  funds  to  construct 
FHWA/FTA  projects,  operate  FHWA/ 
FTA  projects  or  equipment,  purchase 
equipment,  or  undertake  other  services 
or  operations  via  contracts  or 
agreements.  This  definition  does  not 
include  private  landowners  or 
developers,  or  contractors  or  entities 
that  are  only  paid  for  services  or 
products  created  by  their  own 
employees. 

Regionally  significant  project  means  a 
transportation  project  (odier  than  an 


exempt  project)  that  is  on  a  facility 
which  serves  regional  transportation 
needs  (such  as  access  to  and  from  the 
area  outside  of  the  region,  major  activity 
centers  in  the  region,  major  planned 
developments  such  as  new  retail  malls, 
sports  complexes,  etc..  or  transportation 
terminals  as  well  as  most  terminals 
themselves)  and  would  normally  be 
included  in  the  modeling  of  a 
metropolitan  area's  transportation 
ijetwork.  including  at  a  minimum  all 
principal  arterial  highways  and  all  fixed 
guideway  transit  facilities  that  offer  an 
alternative  to  regional  highway  travel. 

Rural  transport  ozone  nonattainment 
area  means  an  ozone  nonattainment 
area  that  does  not  include,  and  is  not 
adjacent  to,  any  part  of  a  Metropolitan 
Statistical  Area  or,  where  one  exists,  a 
Consolidated  Metropolitan  Statistical 
Area  (as  defined  by  the  United  States 
Bureau  of  the  Census)  and  is  classified 
under  Clean  Air  Act  section  182(h)  as  a 
rural  transport  area. 

Standard  means  a  national  ambient 
air  quality  standard. 

Submarginal  area  means  any  ozone 
nonattainment  area  which  EPA  has 
classified  as  submarginal  in  40  CFR  part 
81. 

Transit  is  mass  transportation  by  bus, 
rail,  or  other  conveyance  which 
provides  general  or  special  service  to 
the  public  on  a  regular  and  continuing 
basis.  It  does  not  include  school  buses 
or  charter  or  sightseeing  services. 

Transit  project  is  an  undertaking  to 
implement  or  modify  a  transit  facility  or 
transit-related  program;  purchase  transit 
vehicles  or  equipment:  or  provide 
financial  assistance  for  transit 
operations.  It  does  not  include  actions 
that  are  solely  within  the  jurisdiction  of 
local  transit  agencies,  such  as  changes 
in  routes,  schedules,  or  fares.  It  may 
consist  of  several  phases.  For  analytical 
purposes,  it  must  be  defined  inclusively 
enough  to: 

(1)  Connect  logical  termini  and  be  of 
sufficient  length  to  address 
environmental  matters  on  a  broad  scope; 

(2)  Have  independent  utility  or 
independent  significance,  i.e..  be  a 
reasonable  expenditure  even  if  no 
additional  transportation  improvements 
in  the  area  are  made;  and 

(3)  Not  restrict  consideration  of 
alternatives  for  other  reasonably 
foreseeable  transportation 
improvements. 

Transitional  area  means  any  ozone 
nonattainment  area  which  EPA  has 
classified  as  transitional  in  40  CFR  part 
81. 

Transitional  period  with  respect  to  a 
pollutant  or  pollutant  precursor  means 
that  period  of  time  which  begins  af^er 
submission  to  EPA  of  the  relevant 
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control  strategy  implementation  plan 
which  has  been  endorsed  by  the 
Governor  (or  his  or  her  designee)  and 
has  been  subject  to  a  public  hearing. 
The  transitional  period  lasts  until  EPA 
takes  flnal  approval  or  disapproval 
action  on  the  control  strategy 
implementation  plan  submission  or 
Hnds  it  to  be  incomplete.  The  precise 
beginning  and  end  of  the  transitional 
period  is  defined  in  §51.448. 

Transportation  control  measure 
(TCM)  is  any  measure  that  is  specifically 
identified  and  committed  to  in  the 
applicable  implementation  plan  that  is 
either  one  of  the  types  listed  in  §  108  of 
the  CAA,  or  any  other  measure  for  the 
purpose  of  reducing  emissions  or 
concentrations  of  air  pollutants  from 
transportation  sources  by  reducing 
vehicle  use  or  changing  traffic  flow  or 
congestion  conditions.  Notwithstanding 
the  above,  vehicle  technology-based, 
fuel-based,  and  maintenance-based 
measures  which  control  the  emissions 
from  vehicles  under  fixed  traffic 
conditions  are  not  TCMo  for  the 
purposes  of  this  subpart. 

Transportation  improvement  program 
(TIP)  means  a  staged,  multiyear, 
intermodal  program  of  transportation 
projects  covering  a  metropolitan 
planning  area  which  is  consistent  with 
the  metropolitan  transportation  plan, 
and  developed  pursuant  to  23  CFR  part 
450. 

Transportation  plan  means  the 
oHicial  intermodal  metropolitan 
transportation  plan  that  is  developed 
through  the  metropolitan  planning 
process  for  the  metropolitan  planning 
area,  developed  pursuant  to  23  CFR  part 
450. 

Transportation  project  is  a  highway 
project  or  a  transit  project. 

f  51.394    Applicability. 

(a)  Action  applicability.  (1)  Except  as 
provided  for  in  paragraph  (c)  of  this 
section  or  8  51.460,  conformity 
determinations  are  required  for: 

(i)  The  adoption,  acceptance,  approval 
or  support  of  transportation  plans 
developed  pursuant  to  23  CFR  part  450 
or  49  CFR  part  613  by  an  MPO  or  DOT; 

(ii)  The  adoption,  acceptance, 
approval  or  support  of  TIPs  developed 
pursuant  to  23  CFR  part  450  or  49  CFR 
part  613  by  an  MPO  or  DOT;  and 

(iii)  The  approval,  funding,  or 
implementation  of  FHWA/FTA  projects. 

(2)  Conformity  determinations  are  not 
required  under  this  rule  for  individual 
projects  which  are  not  FHWA/FTA 
projects.  However,  §  51.450  applies  to 
such  projects  if  they  are  regionally 
significant. 

(b)  Geographic  applicability.  (1)  The 
provisions  of  this  subpart  shall  apply  in 


all  nonattainment  and  maintenance 
areas  for  transportation-related  criteria 
pollutants  for  which  the  area  is 
designated  nonattainment  or  has  a 
maintenance  plan. 

(2)  The  provisions  of  this  subpart 
apply  with  respect  to  emissions  of  the 
following  criteria  pollutants:  ozone, 
carbon  monoxide,  nitrogen  dioxide,  and 

[>articles  with  an  aerodynamic  diameter 
ess  than  or  equal  to  a  nominal  10 
micrometers  (PMio). 

(3)  The  provisions  of  this  subpart 
apply  with  respect  to  emissions  of  the 
following  precursor  pollutants: 

(i)  Volatile  organic  compounds  and 
nitrogen  oxides  in  ozone  areas  (unless 
the  Administrator  determines  under 
section  182(f)  of  the  CAA  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment); 

(ii)  Nitrogen  oxides  in  nitrogen 
dioxide  areas;  and 

(iii)  Volatile  organic  compounds, 
nitrogen  oxides,  and  PM„)  in  PMio  areas 
if: 

(A)  During  the  interim  period,  the 
EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  transportation-related 
precursor  emissions  within  the 
nonattainment  area  are  a  significant 
contributor  to  the  PMio  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT;  or 

(B)  During  the  transitional,  control 
strategy,  and  maintenance  periods,  the 
applicable  implementation  plan  (or 
implementation  plan  submission) 
establishes  a  budget  for  such  emissions 
as  part  of  the  reasonable  further 
progress,  attainment  or  maintenance 
strategy. 

(c)  Limitations.  (1)  Projects  subject  to 
this  regulation  for  which  the  NEPA 
process  and  a  conformity  determination 
have  been  completed  by  FHWA  or  FTA 
may  proceed  toward  implementation 
without  further  conformity 
determinations  if  one  of  the  following 
major  steps  has  occurred  within  the  past 
three  years:  NEPA  process  completion; 
start  of  final  design;  acquisition  of  a 
significant  portion  of  the  right-of-way; 
or  approval  of  the  plans,  specifications 
and  estimates.  All  phases  of  such 
projects  which  were  considered  in  the 
conformity  determination  are  also 
included,  if  those  phases  were  for  the 
purpose  of  funding,  final  design,  right- 
of-way  acquisition,  construction,  or  any 
combination  of  these  phases. 

(2)  A  new  conformity  determination 
for  the  project  will  be  required  if  there 
is  a  significant  change  in  project  design 
concept  and  scope,  if  a  supplemental 
environmental  document  for  air  quality 
purposes  is  initiated,  or  if  no  major 


steps  to  advance  the  project  have 
occurred  within  the  past  three  years. 

f  51 .396    Implwnentatlon  plan  revision. 

(a)  States  with  areas  subject  to  this 
rule  must  submit  to  the  EPA  and  DOT 
a  revision  to  their  implementation  plan 
which  contains  criteria  and  procedures 
for  DOT,  MPOs  and  other  State  or  local 
agencies  to  assess  the  conformity  of 
transportation  plans,  programs,  and 
projects,  consistent  with  these 
regulations.  This  revision  is  to  be 
submitted  by  November  25.  1994  (or 
within  12  months  of  an  area's 
redesignation  from  attainment  to 
nonattainment.  if  the  State  has  not 
previously  submitted  such  a  revision). 
EPA  will  provide  DOT  with  a  30-day 
comment  period  before  taking  action  to 
approve  or  disapprove  the  submission. 
A  State's  conformity  provisions  may 
contain  criteria  and  procedures  more 
stringent  than  the  requirements 
described  in  these  regulations  only  if 
the  State's  conformity  provisions  apply 
equally  to  non-federal  as  well  as  Federal 
entities. 

(b)  The  Federal  conformity  rules 
under  this  subpart  and  40  CFR  part  93. 
in  addition  to  any  existing  applicable 
State  requirements,  establish  the 
conformity  criteria  and  procedures 
necessary  to  meet  the  requirements  of 
Clean  Air  Act  section  176(c)  until  such 
time  as  the  required  conformity 
implementation  plan  revision  is 
approved  by  EPA.  Following  EPA 
approval  of  the  State  conformity 
provisions  (or  a  portion  thereof)  in  a 
revision  to  the  applicable 
implementation  plan,  the  approved  (or 
approved  portion  of  the)  State  criteria 
and  procedures  would  govern 
conformity  determinations  and  the 
Federal  conformity  regulations 
contained  in  40  CFR  part  93  would 
apply  only  for  the  portion,  if  any.  of  the 
State's  conformity  provisions  that  is  not 
approved  by  EPA.  In  addition,  any 
previously  applicable  implementation 
plan  requirements  relating  to  conformity 
remain  enforceable  until  the  State 
revises  its  applicable  implementation 
plan  to  specifically  remove  them  and 
that  revision  is  approved  by  EPA. 

(c)  To  be  approvable  by  EPA.  the 
implementation  plan  revision  submitted 
to  EPA  and  DOT  under  this  section  shall 
address  all  requirements  of  this  subpart 
in  a  manner  which  gives  them  full  legal 
effect.  In  particular,  the  revision  shall 
incorporate  the  provisions  of  the 
following  sections  of  this  subpart  in 
verbatim  form,  except  insofar  as  needed 
to  give  effect  to  a  stated  intent  in  the 
revision  to  establish  criteria  and 
procedures  more  stringent  than  the 
requirements  stated  in  these  sections: 
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s§  51.392.  51.394.  51.398.  51.400. 
51.404.  51.410.  51.412.  51.414.  51.416. 
51.418.  51.420.  51.422.  51.424,  51.426. 
51.428.  51.430.  51.432.  51.434,  51.436. 
51.438.  51.440.  51.442.  51.444.  51.446. 
51.448,  51.450.  51.460.  and  51.462. 

§51.3M    Priority. 

When  assisting  or  approving  any 
action  with  air  quality-related 
consequences,  FHWA  and  FTA  stall 
give  priority  to  the  implementation  of 
those  transportation  portions  of  an 
applicable  implementation  plan 
prepared  to  attain  and  maintain  the 
NAAQS.  This  priority  shall  be 
consistent  with  statutory  requirements 
for  allocation  of  funds  among  States  or 
other  jurisdictions. 

§51.400    Frequency  of  conformity 
determinations. 

(a)  Conformity  determinations  and 
conformity  redeterminations  for 
transportation  plans.  TIPs.  and  FHWA/ 
FTA  projects  must  be  made  according  to 
the  requirements  of  this  section  and  the 
applic^le  implementation  plan. 

(b)  Transportation  plans.  (1)  Each 
new  transportation  plan  must  be  found 
to  conform  before  the  transportation 
plan  is  approved  by  the  MPO  or 
accepted  by  DOT. 

(2)  All  transportation  plan  revisions 
must  be  found  to  conform  before  the 
transportation  plan  revisions  are 
approved  by  MPO  or  accepted  by  DOT. 
unless  the  revision  merely  adds  or 
deletes  exempt  projects  listed  in 

§  51.460.  The  conformity  determination 
must  be  based  on  the  transportation 
plan  and  the  revision  taken  as  a  whole. 

(3)  Conformity  of  existing 
transportation  plans  must  be 
redetermined  within  18  months  of  the 
following,  or  the  existing  conformity 
determination  will  lapse: 

(i)  November  24. 1993; 
(ii)  EPA  approval  of  an 
implementation  plan  revision  which: 

(A)  Establishes  or  revises  a 
transportation-related  emissions  budget 
(as  required  by  CAA  sections  175A(a). 
182(b)(1).  182(c)(2)(A).  182(c)(2)(B). 
187(a)(7).  189(a)(1)(B).  and  189(b)(1)(A): 
and  sections  192(a)  and  192(b),  for 
nitrogen  dioxide);  or 

(B)  Adds,  deletes,  or  changes  TCMs; 
and 

(iii)  EPA  promulgation  of  an 
implementation  plan  which  establishes 
or  revises  a  transportation-related 
emissions  budget  or  adds,  deletes,  or 
changes  TCMs. 

(4)  hi  any  case,  omformity 
determinations  must  be  made  no  less 
frequently  than  every  three  years,  or  the 
existing  conformity  determination  will 
lapsa 


(c)  Transportation  improvement 
progmms.  (1)  A  new  TIP  must  be  found 
to  conform  before  the  TIP  is  approved 
by  the  MPO  or  accepted  by  EXDT. 

(2)  A  TIP  amendment  requires  a  new 
conformity  determination  for  the  entire 
TIP  before  the  amendment  is  approved 
by  the  MPO  or  accepted  by  DOT,  unless 
the  amendment  merely  adds  or  deletes 
exempt  projects  listed  in  §  51.460. 

(3)  After  an  MPO  adopts  a  new  or 
revised  transportation  plan,  conformity 
must  be  redetermined  by  the  MPO  and 
DOT  within  six  months  from  the  date  of 
adoption  of  the  plan,  unless  the  new  or 
revised  plan  merely  adds  or  deletes 
exempt  projects  listed  in  §  51.460. 
Otherwise,  the  existing  conformity 
determination  for  the  TIP  will  lapse. 

(4)  In  any  case,  conformity 
determinations  must  be  made  no  less 
frequently  than  every  three  years  or  the 
existing  conformity  determination  will 
lapse. 

id)  Projects.  FHWA/FTA  projects 
must  be  found  to  conform  before  they 
are  adopted,  accepted,  approved,  or 
funded.  Conformity  must  be 
redetermined  for  any  FHWA/FTA 
project  if  none  of  the  following  major 
steps  has  occurred  within  the  past  three 
years:  NEPA  process  completion;  start  of 
final  design;  acquisition  of  a  significant 
portion  of  the  right-of-way;  or  approval 
of  the  plans,  specifications  and 
estimates. 

$51,402    Consultation. 

(a)  General.  The  implementation  plan 
revision  required  under  §  51.396  shall 
include  procedures  for  interagency 
consultation  (Federal,  State,  and  local) 
and  resolution  of  conflicts. 

(1)  The  implementation  plan  revision 
shall  include  procedures  to  be 
undertaken  by  MPOs,  State  departments 
of  transportation,  and  DOT  with  State 
and  local  air  quahty  agencies  and  EPA 
before  making  conformity 
determinations,  and  by  State  and  local 
air  agencies  and  EPA  with  MPOs.  State 
departments  of  transportation,  and  DOT 
in  developing  applicable 
implementation  plans. 

(2)  Before  the  implementation  plan 
revision  is  approved  by  EPA,  MPOs  and 
State  departments  of  transportation 
before  making  conformity 
determinations  must  provide  reasonable 
opportxmity  for  consultation  with  State 
air  agencies,  local  air  quality  and 
transportation  agencies.  DOT,  and  EPA, 
including  consultation  on  the  issues 
described  in  paragraph  (c)(1)  of  this 
section. 

(b)  Interagency  consultation 
procedures:  General  factors,  (l)  States 
shall  provide  in  the  implementation 
plan  well-defined  consultation 


procedures  whereby  representatives  of 
the  MPOs,  State  and  local  air  quality 
planning  agencies.  State  and  local 
transportation  agencies,  and  other 
organizations  with  responsibilities  for 
developing,  submitting,  or 
implementing  provisions  of  an 
implementation  plan  required  by  the 
CAA  must  consult  with  each  other  and 
with  local  or  regional  offices  of  EPA. 
FHWA.  and  FTA  on  the  development  of 
the  implementation  plan,  the 
transportation  plan,  the  TIP.  and 
associated  conformity  determinations. 

(2)  Interagency  consultation 
procedures  shall  include  at  a  minimum 
the  general  factors  Usted  below  and  the 
specific  processes  in  paragraph  (c)  of 
this  section: 

(i)  The  roles  and  responsibilities 
assigned  to  each  agency  at  each  stage  in 
the  implementation  plan  development 
process  and  the  transportation  planning 
process,  including  technical  meetings; 

(ii)  The  organizational  level  of  regular 
consultation; 

(iii)  A  process  for  circulating  (or 
providing  ready  access  to)  draft 
documents  and  supporting  materials  for 
comment  before  formal  adoption  or 
publication; 

(iv)  The  frequency  of.  or  process  for 
convening,  consultation  meetings  and 
responsibilities  for  establishing  meeting 
agendas; 

(v)  A  process  for  responding  to  the 
significant  comments  of  involved 
agencies;  and 

(vi)  A  process  for  the  development  of 
a  li^  of  the  TCMs  which  are  in  the 
apphcable  implementation  plan. 

(c)  Interagency  consultation 
procedures:  Specific  processes. 
Interagency  consultation  procedures 
shall  also  include  the  following  specific 
processes: 

(1)  A  process  involving  the  MPO, 
State  and  local  air  quality  planning 
agencies,  State  and  local  transportation 
agencies.  EPA,  and  DOT  for  the 
following: 

(i)  Evaluating  and  choosing  a  model 
(or  models)  and  associated  methods  and 
assumptions  to  be  used  in  hot-spot 
analyses  and  regional  emissions 
analyses; 

(ii)  Determining  which  minor  arterials 
and  other  transportation  projects  should 
be  considered  "regionally  significant" 
for  the  purposes  of  regional  emissions 
analysis  (in  addition  to  those 
functionally  classified  as  principal 
arterial  or  higher  or  fixed  guideway 
systems  or  extensions  that  offer  an 
alternative  to  regional  highway  travel), 
and  which  projects  should  be 
considered  to  have  a  significant  change 
in  design  concept  and  scope  from  the 
transportation  plan  or  TIP; 
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(iii)  Evaluating  whether  projects 
otherwise  exempted  from  meeting  the 
requirements  of  this  subpart  (see 
§§  51.460  and  51.462)  should  be  treated 
as  non-exempt  in  cases  where  potential 
adverse  emissions  impacts  may  exist  for 
any  reason: 

(iv)  Making  a  determination,  as 
required  by  §  51.418(c)(1).  whether  past 
obstacles  to  implementation  of  TCMs 
which  are  behind  the  schedule 
established  in  the  applicable 
implementation  plan  have  been 
identified  and  are  being  overcome,  and 
whether  State  and  local  agencies  with 
influence  over  approvals  or  funding  for 
TCMs  are  giving  maximum  priority  to 
approval  or  funding  for  TCMs.  This 
process  shall  also  consider  whether 
delays  in  TCM  implementation 
necessitate  revisions  to  the  applicable 
implementation  plan  to  remove  TCMs 
or  substitute  TCMs  or  other  emission 
reduction  measures: 

(v)  Identifying,  as  required  by 
§  51.454(d).  projects  located  at  sites  in 
PMio  nonattainment  areas  which  have 
vehicle  and  roadway  emission  and 
dispersion  characteristics  which  are 
essentially  identical  to  those  at  sites 
which  have  violations  verified  by 
monitoring,  and  therefore  require 
quantitative  PMio  hot-spot  analysis:  and 

(vi)  Notification  of  transportation  plan 
or  TIP  revisions  or  amendments  which 
merely  add  or  delete  exempt  projects 
listed  in  §51.460. 

(2)  A  process  involving  the  MPO  and 
State  and  local  air  quality  planning 
agencies  and  transportation  agencies  for 
the  following: 

(i)  Evaluating  events  which  will 
trigger  new  conformity  determinations 
in  addition  to  those  triggering  events 
established  in  §51.400;  and 

(ii)  Consulting  on  emissions  analysis 
for  transportation  activities  which  cross 
the  borders  of  MPOs  or  nonattainment 
areas  or  air  basins. 

(3)  Where  the  metropolitan  planning 
area  does  not  include  the  entire 
nonattainment  or  maintenance  area,  a 
process  involving  the  MPO  and  the 
State  department  of  transportation  for 
cooperative  planning  and  analysis  for 
purposes  of  determining  conformity  of 
all  projects  outside  the  metropolitan 
area  and  within  the  nonattainment  or 
maintenance  area. 

(4)  A  process  to  ensure  that  plans  for 
construction  of  regionally  significant 
projects  which  are  not  FHWA/FTA 
projects  (including  projects  for  which 
alternative  locations,  design  concept 
and  scope,  or  the  no-build  option  are 
still  being  considered),  including  those 
by  recipients  of  funds  designated  under 
title  23  U.S.C.  or  the  Federal  Transit 
Act.  are  disclosed  to  the  MPO  on  a 


regular  basis,  and  to  ensure  that  any 
changes  to  those  plans  are  immediately 
disclosed; 

(5)  A  process  involving  the  MPO  and 
other  recipients  of  funds  designated 
under  title  23  U.S.C  or  the  Federal 
Transit  Act  for  assuming  the  location 
and  design  concept  and  scope  of 
projects  which  are  disclosed  to  ihe  MPO 
as  required  by  paragraph  (c)(4)  of  this 
section  but  whose  sponsors  have  not  yet 
decided  these  features,  in  sufficient 
detail  to  perform  the  regional  emissions 
analysis  according  to  the  requirements 
of  §51.452. 

(6)  A  process  for  consulting  on  the 
design,  schedule,  and  funding  of 
research  and  data  collection  efforts  and 
regional  transportation  model 
development  by  the  MPO  (e.g.. 
household/travel  transportation 
surveys). 

(7)  A  process  (including  Federal 
agencies)  for  providing  final  documents 
(including  applicable  implementation 
plans  and  implementation  plan 
revisions)  and  supporting  information  to 
each  agencv  after  approval  or  adoption. 

(d)  Resolving  conflicts.  Conflicts 
among  State  agencies  or  between  State 
agencies  and  an  MPO  shall  be  escalated 
to  the  Governor  if  they  cannot  be 
resolved  by  the  heads  of  the  involved 
agencies.  The  State  air  agency  has  14 
calendar  days  to  appeal  to  the  Governor 
after  the  State  DOT  or  MPO  has  notified 
the  State  air  agency  head  of  the 
resolution  of  his  or  her  comments.  The 
implementation  plan  revision  required 
by  §  51.396  shall  define  the  procedures 
for  starting  of  the  14-day  clock.  If  the 
State  air  agency  appeals  to  the 
Governor,  the  final  conformity 
determination  must  have  the 
concvurence  of  the  Governor.  If  the  State 
air  agency  does  not  appeal  to  the 
Governor  within  14  days,  the  MPO  or 
State  department  of  transportation  may 
proceed  with  the  final  conformity 
determination.  The  Governor  may 
delegate  his  or  her  role  in  this  process, 
but  not  to  the  head  or  staff  of  the  State 
or  local  air  agency.  State  department  of 
transportation.  State  transportation 
commission  or  board,  or  an  MPO. 

(e)  Public  consultation  procedures. 
Affected  agencies  making  conformity 
determinations  on  transportation  plans, 
programs,  and  projects  shall  establish  a 
proactive  public  involvement  process 
which  provides  opportunity  for  public 
review  and  comment  prior  to  taking 
formal  action  on  a  conformity 
determination  for  all  transportation 
plans  and  TIPs.  consistent  with  the 
requirements  of  23  CFR  part  450.  In 
addition,  these  agencies  must 
specifically  address  in  writing  all  public 
comments  that  known  plans  for  a 


regionally  significant  project  which  is 
not  receiving  FHWA  or  FTA  funding  or 
approval  have  not  been  properly 
reflected  in  the  emissions  analysis 
supporting  a  proposed  conformity 
finding  for  a  transportation  plan  or  TIP. 
These  agencies  shall  also  provide 
opportunity  for  public  involvement  in 
conformity  determinations  for  projects 
where  otherwise  required  by  law. 

§51.404    Content  of  transportation  plans. 

(a)  Tmnsportation  plans  adopted  after 
January  1,  1995  in  serious,  severe,  or 
extreme  ozone  nonattainment  areas  and 
in  serious  carbon  monoxide 
nonattainment  areas.  The  transportation 
plan  must  specifically  describe  the 
transportation  system  envisioned  for 
certain  future  years  which  shall  be 
called  horizon  years. 

(1)  The  agency  or  organization 
developing  the  transportation  plan  may 
choose  any  years  to  be  horizon  years, 
subject  to  the  following  restrictions: 

(i)  Horizon  years  may  be  no  more  than 
10  years  apart. 

(li)  The  first  horizon  year  may  be  no 
more  than  10  years  from  the  base  year 
used  to  validate  the  transportation 
demand  planning  model. 

(iii)  If  the  attainment  year  is  in  the 
time  span  of  the  transportation  plan,  the 
attainment  year  must  be  a  horizon  year. 

(iv)  The  last  horizon  year  must  be  the 
last  year  of  the  transportation  plan's 
forecast  period. 

(2)  For  these  horizon  years: 

(i)  The  transportation  plan  shall 

Quantify  and  document  die 
emographic  and  employment  factors 
influencing  exf>ected  transportation 
demand,  including  land  use  forecasts,  in 
accordance  with  implementation  plan 
provisions  and  §  51.402: 

(ii)  The  highway  and  transit  system 
shall  be  described  in  terms  of  the 
regionally  significant  additions  or 
modifications  to  the  existing 
transportation  network  which  the 
transportation  plan  envisions  to  be 
operational  in  the  horizon  years. 
Additions  and  modifications  to  the 
highway  network  shall  be  sufficiently 
identified  to  indicate  intersections  with 
existing  regionally  significant  facilities, 
and  to  determine  their  effect  on  route 
options  between  transportation  analysis 
zones.  Each  added  or  modified  highway 
segment  shall  also  be  sufficiently 
identified  in  terms  of  its  design  concept 
and  design  scope  to  allow  modeling  of 
travel  times  under  various  traffic 
volumes,  consistent  with  the  modeling 
methods  for  area-wide  transportation 
analysis  in  use  by  the  MPO.  Transit 
facilities,  equipment,  and  services 
envisioned  for  the  future  shall  be 
identified  in  terms  of  design  concept, 
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design  scope,  and  operating  policies 
sufficiently  to  allow  modeling  of  their 
transit  ridership.  The  description  of 
additions  and  modifications  to  the 
transportation  network  shall  also  be 
sufficiently  specific  to  show  that  there 
is  a  reasonable  relationship  between 
expected  land  use  and  the  envisioned 
transportation  system;  and 

(iii)  Other  future  transportation 
policies,  requirements,  services,  and 
activities,  including  intermodal 
activities,  shall  be  described. 

(b)  Moderate  areas  reclassified  to 
serious.  Ozone  or  CO  nonattainment 
areas  which  are  reclassified  from 
moderate  to  serious  must  meet  the 
requirements  of  paragraph  (a)  of  this 
section  within  two  years  from  the  date 
of  reclassification. 

(c)  Transportation  plans  for  other 
areas.  Transportation  plans  for  other 
areas  must  meet  the  requirements  of 
paragraph  (a)  of  this  section  at  least  to 
the  extent  it  has  been  the  previous 
practice  of  the  MPO  to  prepare  plans 
which  meet  those  requirements. 
Otherwise,  transportation  plans  must 
describe  the  transportation  system 
envisioned  for  the  future  specifically 
enough  to  allow  determination  of 
confcMTTiity  according  to  the  criteria  and 
procedures  of§§  51.410  through  51.446. 

(d)  Savings.  The  requirements  of  this 
section  supplement  other  requirements 
of  applicable  law  or  regulation 
governing  the  format  or  content  of 
transportation  plans. 

§  51.406    ReiatlonsMp  of  transportation 
plan  and  TIP  conformity  with  the  NEPA 
process. 

The  degree  of  specificity  required  in 
the  transportation  plan  and  the  specific 
travel  network  assumed  for  air  quality 
modeling  do  not  preclude  the 
consideration  of  alternatives  in  the 
NEPA  process  or  other  project 
development  studies.  Should  the  NEPA 
process  result  in  a  project  with  design 
concept  and  scope  significantly 
difi'erent  from  that  in  the  transportation 
plan  CM-  TIP,  the  project  must  meet  the 
criteria  in  §§51.410  through  51.446  for 
projects  not  from  a  TIP  before  NEPA 
process  completion. 

§51.408    Fiscal  constraints  for 
transportation  plans  and  TIPs. 

Transportation  plans  and  TIPs  must 
be  fiscally  constrained  consistent  with 
DOT'S  metropolitan  planning 
regulations  at  23  CFR  part  450  in  order 
to  be  found  in  conformity. 

$51,410    Criteria  and  procedures  for 
determining  conformity  of  transportation 
plans,  programs,  and  projects:  General, 
(a)  In  order  to  be  found  to  conform, 
each  trpisportation  plan,  program,  and 


FHWA/FTA  project  must  satisfy  the 
applicable  criteria  and  procedures  in 
§§  51.412  through  51.446  as  listed  in 
Table  1  in  paragraph  (b)  of  this  section, 
and  must  comply  with  all  applicable 
conformity  requirements  of 
implementation  plans  and  of  court 
orders  for  the  area  which  pertain 
specifically  to  conformity  determination 
requirements.  The  criteria  for  making 
conformity  determinations  differ  based 
on  the  action  under  review 
(transportation  plans.  TIPs.  and  FHWA/ 
FTA  projects),  the  lime  period  in  which 
the  conformity  determination  is  made, 
and  the  relevant  pollutant. 

(b)  The  following  table  indicates  the 
criteria  and  procedures  in  §§  51.412 
through  51.446  which  apply  for  each 
action  in  each  time  period. 

Table  i.— Conformity  Criteria 


Table  l.— Conformity  Criteria— 
Continued 


Action 

1            Criteria 

AH  Periods 

Transportation  Plan  ... 

§§51.412.51.414, 

51.416,51.418(6). 

TIP 

§§51.412,51.414, 
51.416.51.418(c). 

Project  (From  a  con- 

§§51.412.51.414. 

forming  plan  and 

51.416.51.420. 

TIP). 

51.422,51.424. 

51.426. 

Project  (Not  from  a 

§§51.412,51.414, 

conforming  plan 

51.416.51.418(d). 

and  TIP). 

51.420.51.424. 

51.426. 

Phase  H  of  the  Interim  Period 

Transportation  Plan  ... 

§§51.436.51.442. 

TIP 

§§51.438.51.444. 
§51.434. 

Project  (From  a  coo- 

forming  plan  and 

TIP). 

Project  (Not  from  a 

§51.434.51.440. 

conforming  plan 

51.446. 

and  TIP). 

Transitlor 

lal  Period 

Transportation  Plan  ... 

§§51.428.51.436, 

51.442. 

TIP 

§51.430,51.438, 
51.444.   ' 

Project  (From  a  con- 

§51.434. 

forming  plan  and 

TIP). 

Project  (Not  from  a 

§§51.432,51.434. 

conforming  plan 

51.440.51.446. 

and  TIP). 

Control  Stiategy  and  1 

Maintenance  Periods 

Transportation  Plan  ... 

§51.428. 

TIP 

§51.430. 

Project  (From  a  con- 

No additional  criteria. 

forming  plan  and 

TIP). 

Action 


Project  (Not  from  a 
conforming  plan 
and  TIP). 


51.412    The  conformity  determination  must 
be  based  on  the  latest  planning 
assumptions. 

51.414    The  confonnity  determination  must 
be  based  on  the  latest  emission 
estimation  model  available. 

51.416    The  MPO  must  make  the  conformity 
determination  according  to  the 
consultation  procedures  of  this  rule  and 
the  implementation  plan  revision 
required  by  §51.396. 

51.418    The  transportation  plan.  TIP.  or 
FHWA/FTA  project  which  is  not  from  a 
conforming  plan  and  TIP  must  provide 
for  the  timely  implementation  of  TCMs 
from  the  applicable  implementation 
plan. 

51.420    There  must  be  a  currently 
conforming  transportation  plan  and 
currently  conforming  TIP  at  the  time  of 
project  approval. 
51.422    The  project  must  come  from  a 
conforming  transportation  plan  and 
program. 
51.424    The  FHWA/FTA  project  must  not 
cause  or  contribute  to  any  new  localized 
CO  or  PMio  violations  or  increase  the 
frequency  or  severity  of  any  existing  CX) 
or  PMio  violations  in  CO  and  PMm 
nonattainment  and  maintenance  areas. 
51.426    The  FHWA/FTA  project  must 
comply  with  PM,,)  control  measures  in 
the  applicable  implementation  plan. 
51.428    The  transportation  plan  must  be 
consistent  with  the  motor  vehicle 
emissions  budget(s)  in  the  applicable 
implementation  plan  or  implementation 
plan  submission. 
51.430    The  TIP  must  be  consistent  with  the 
motor  vehicle  emissions  budget(s)  in  the 
applicable  implementation  plan  or 
implementation  plan  submission. 
51.432    The  project  which  is  not  from  a 
conforming  transportation  plan  and 
conforming  TIP  must  be  consistent  with 
the  motor  vehicle  emissions  budget(s)  in 
the  applicable  implementation  plan  or 
implementation  plan  submission. 
51 .434    The  FHWA/FTA  project  must 
eliminate  or  reduce  the  severity  and 
number  of  localized  CO  violations  in  the 
area  substantially  affected  by  the  project 
(in  CO  nonattainment  areas). 
51.436    The  transportation  plan  must 
contribute  to  emissions  reductions  in 
ozone  and  CO  nonattainment  areas. 
51.438    The  TIP  must  contribute  to 

emissions  reductions  in  ozone  and  CO 
nonattainment  areas. 
51.440    The  project  which  is  not  from  a 
conforming  transportation  plan  and  TIP 
must  contribute  to  emissions  reductions 
in  ozone  and  CO  nonattairunent  areas. 


62222  F«dTd  Register  /  Vol.  58.  No.  225  /  Wednesday.  November  24.  1993  /  Rules  and  Regulations 


51.442    Th«  transportatioo  plan  must 
contribute  to  emissioa  reductions  or 
must  not  increase  emissions  in  PMio  and 
NO)  no'idttainiiMnl  areas. 

51 .444    The  TIP  roust  contribute  to  emission 
reductions  or  must  not  increase 
emissions  in  PMiq  and  NO] 
nonattainment  areas. 

51.446    The  project  which  is  not  from  a 
conforming  transportation  plan  and  TIP 
must  contribute  to  emission  reductions 
or  must  not  increase  emissions  in  PMm 
and  NO]  nonattainment  areas. 

$51,412    Critarta and  proceduTM:  Latest 
planning  assutnpOofis. 

(a)  The  conformity  determination, 
with  respect  to  aH  other  applicable 
criteria  in  §§51.414  through  51.446. 
must  be  based  upon  the  most  recent 
planning  assumptions  in  force  at  the 
time  of  the  conformity  determination. 
This  criterion  applies  during  all  periods. 
The  conformity  determination  must 
satisfy  the  requirements  of  paragraphs 
(b)  through  (f)  of  this  section. 

(b)  Assumptions  must  be  derived  from 
the  estimates  of  current  and  future 
population,  employment,  travel,  and 
congestion  most  recently  developed  by 
the  MPO  or  other  agency  authorized  to 
make  such  estimates  and  approved  by 
the  MPO.  The  conformity  determination 
must  also  be  based  on  the  latest 
assumptions  about  current  and  future 
background  concentrations. 

(c)  The  conformity  determination  for 
each  transportation  plan  and  TIP  must 
discuss  how  transit  operating  policies 
(including  fares  and  service  levels)  and 
assumed  transit  ridership  have  changed 
since  the  previous  conformity 
determination. 

Id)  The  conformity  determination 
must  include  reasonable  assumptions 
about  transit  ser\'ice  and  increases  in 
transit  fares  and  road  and  bridge  tolls 
over  time. 

(e)  The  conformity  determination 
must  use  the  latest  existing  information 
regarding  u.e  effectiveness  of  the  TCMs 
which  have  already  been  implemented. 

(f)  Key  assumptions  shall  be  specified 
and  included  in  the  draft  documents 
and  supporting  materials  used  for  the 
interagency  and  public  consultation 
required  by  §51.402. 

i  51.414    Crttada  and  procedures:  Latest 
emissions  modeL 

(a)  The  conformity  determination 
must  be  based  on  the  btest  emission 
estimation  model  available.  This 
criterion  applies  during  all  periods.  It  is 
satisfied  if  the  most  current  version  of 
the  motor  vehicle  emissions  model 
specified  by  EPA  for  use  in  the 
preparation  or  revision  of 
implementation  plans  in  that  State  or 
area  is  used  for  the  conformity  analysis. 
Where  EMFAC  is  the  motor  vehicle 


emissions  model  used  in  preparing  or 
revising  the  applicable  implementation 
plan,  new  versions  must  be  approved  by 
EPA  before  they  are  used  in  the 
confonnity  analysis. 

(b)  EPA  will  consult  with  DOT  to 
establish  a  grace  period  following  the 
specification  of  any  new  model. 

(1)  The  grace  period  will  be  no  less 
than  three  months  and  no  more  than  24 
months  after  notice  of  availability  is 
published  in  the  Federal  Register. 

(2)  The  length  of  the  grace  period  will 
depend  on  the  degree  of  change  in  the 
model  and  the  scope  of  re-planning 
likely  to  be  necessary  by  MPOs  in  order 
to  assure  conformity.  If  the  grace  period 
will  be  longer  than  three  months.  EPA 
will  announce  the  appropriate  grace 
period  in  the  Federal  Register. 

(c)  Conformity  analyses  for  which  the 
emissions  analysis  was  begun  during 
the  grace  period  or  before  the  Federal 
Register  notice  of  availability  of  the 
latest  emission  model  may  continue  to 
use  the  previous  version  of  the  model 
for  transportation  plans  and  TIPs.  The 
previous  model  may  also  be  used  for 
projects  if  the  analysis  was  begun 
during  the  grace  period  or  before  the 
Federal  Register  notice  of  availability, 
provided  no  more  than  three  years  have 
passed  since  the  draft  environmental 
document  was  issued. 

§  51.416    Criteria  and  procedures: 
Consultation. 

The  MPO  must  make  the  conformity 
determination  according  to  the 
consultation  procedures  in  this  rule  and 
in  the  implementation  plan  revision 
required  by  §  51.396.  and  according  to 
the  public  involvement  procedures 
established  by  the  MPO  in  compliance 
with  23  CFR  part  450.  This  criterion 
applies  during  all  periods.  Until  the 
implementation  plan  revision  required 
by  §  51 .396  is  approved  by  EPA.  the 
conformity  determination  must  be  made 
according  to  the  procedures  in 
§§  51.402(8)(2)  and  51.402(e).  Once  the 
implementation  plan  revision  has  been 
approved  by  EPA,  this  criterion  is 
satisfied'if  the  conformity  determination 
is  made  consistent  with  the 
implementation  plan's  consultation 
requirements. 

§51.418    Criteria  and  procedures:  Timely 
Implementatton  of  TCMs. 

(a)  The  transportation  plan,  TIP,  or 
FHWA/FTA  project  which  is  not  from  a 
conforming  plan  and  TIP  must  provide 
for  the  timely  implementation  of  TCMs 
from  the  applicable  implementation 
plan.  This  criterion  applies  during  all 
periods. 


(b)  For  transportation  plans,  this 
criterion  is  satisfied  if  the  following  two 
conditions  are  met: 

(1)  The  transportation  plan,  in 
describing  the  envisioned  future 
transportation  system,  provides  for  the 
timely  completion  or  implementation  of 
all  TCMs  in  the  applicable 
implementation  plan  which  are  eligible 
for  funding  under  title  23  U.S.C.  or  the 
Federal  Transit  Act,  consistent  with 
schedules  included  in  the  applicable 
implementation  plan. 

(2)  Nothing  in  the  transportation  plan 
interferes  with  the  implementation  of 
any  TCM  in  the  applicable 
implementation  plan. 

(c)  For  TIPs,  this  criterion  is  satisfied 
if  the  following  conditions  are  met: 

(1)  An  examination  of  the  specific 
steps  and  funding  source(s)  needed  to 
fully  implement  each  TCM  indicates 
that  TCMs  which  are  eligible  for 
funding  under  title  23  U.S.C.  or  the 
Federal  Transit  Act  are  on  or  ahead  of 
the  schedule  established  in  the 
applicable  implementation  plan,  or.  if 
such  TCMs  are  behind  the  schedule 
established  in  the  applicable 
implementation  plan,  the  MPO  and 
DOT  have  determined  that  past 
obstacles  to  implementation  of  the 
TCMs  have  been  identified  and  have 
been  or  are  being  overcome,  and  that  all 
State  and  local  agencies  with  influence 
over  approvals  or  funding  for  TCMs  are 
giving  maximum  priority  to  approval  or 
funding  of  TCMs  over  other  projects 
within  their  control,  including  projects 
in  locations  outside  the  nonattainment 
or  maintenance  area. 

(2)  If  TCMs  in  the  applicable 
implementation  plan  have  previously 
been  programmed  for  Federal  funding 
but  the  funds  have  not  been  obligated 
and  the  TCMs  are  behind  the  schedule 
in  the  implementation  plan,  then  the 
TIP  cannot  be  found  to  conform  if  the 
funds  intended  for  those  TCMs  are 
reallocated  to  projects  in  the  TIP  other 
than  TCMs,  or  if  there  are  no  other 
TCMs  in  the  TIP.  if  the  funds  are 
reallocated  to  projects  in  the  TIP  other 
than  projects  which  are  eligible  for 
Federal  funding  under  ISTEA's 
Congestion  Mitigation  and  Air  Quality 
Improvement  Program. 

(3)  Nothing  in  the  TIP  may  interfere 
with  the  implementation  of  any  TCM  in 
the  applicable  implementation  plan. 

(d)  For  FHWA/FTA  projects  which 
are  not  from  a  conforming 
transportation  plan  and  TIP.  this 
criterion  is  satisfied  if  the  project  does 
not  interfere  with  the  implementation  of 
any  TCM  in  the  applicable 
implementation  plan. 
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S  51 .420    Crfteria  and  procedures: 
Currently  conforming  transportation  plan 
and  TIP. 

There  must  be  a  currently  conforming 
transportation  plan  and  currently 
conforming  TIP  at  the  time  of  project 
approval.  This  criterion  applies  during 
all  periods.  It  is  satisfied  if  the  current 
transportation  plan  and  TIP  have  been 
found  to  conform  to  the  applicable 
implementation  plan  by  the  MPO  and 
EKDT  according  to  the  procedures  of  this 
subpart.  Only  one  conforming 
transportation  plan  or  TIP  may  exist  in 
an  area  at  any  time;  conformity 
determinations  of  a  previous 
transportation  plan  or  TIP  expire  once 
the  current  plan  or  TIP  is  found  to 
conform  by  DOT.  The  conformity 
determination  on  a  transportation  plan 
or  TIP  will  also  lapse  if  conformity  is 
not  determined  according  to  the 
frequency  requirements  of  §  51.400. 

i  51 .422    Crfteria  and  procedures:  Prelects 
from  a  plan  and  TIP. 

(a)  The  project  must  come  from  a 
conforming  plan  and  program.  This 
criterion  applies  during  all  periods.  If 
this  criterion  is  not  satisfied,  the  project 
must  satisfy  all  criteria  in  Table  1  for  a 
project  not  from  a  conforming 
transportation  plan  and  TIP.  A  project  is 
considered  to  be  from  a  conforming 
transportation  plan  if  it  meets  the 
requirements  of  paragraph  (b)  of  this 
section  and  from  a  conforming  program 
if  it  meets  the  requirements  of  paragraph 
(c)  of  this  section. 

(b)  A  project  is  considered  to  be  from 
a  conforming  transportation  plan  if  one 
of  the  following  conditions  applies: 

(1)  For  projects  which  are  required  to 
be  identified  in  the  transportation  plan 
in  order  to  satisfy  §  51.404,  the  project 
is  specifically  included  in  the 
conforming  transportation  plan  and  the 
project's  design  concept  and  scope  have 
not  changed  significantly  from  those 
which  were  described  in  the 
transportation  plan,  or  in  a  manner 
which  would  significantly  impact  use  of 
the  facility;  or 

(2)  For  projects  which  are  not 
required  to  be  specifically  identified  in 
the  transportation  plan,  the  project  is 
identified  in  the  conforming 
transportation  plan,  or  is  consistent 
with  the  policies  and  purpose  of  the 
transportation  plan  and  will  not 
interfere  with  other  projects  specifically 
included  in  the  transportation  plan. 

(c)  A  project  is  considered  to  be  frtjm 
a  conforming  program  if  the  following 
conditions  are  met: 

(1)  The  project  is  included  in  the 
conforming  TIP  and  the  design  concept 
and  scope  of  the  project  were  adequate 
at  the  time  of  the  TIP  conformity 


determination  to  determine  its 
contribution  to  the  TIP's  regional 
emissions  and  have  not  changed 
significantly  from  those  which  were 
described  in  the  TIP,  or  in  a  manner 
which  would  significantly  impact  use  of 
the  facility;  and 

(2)  If  the  TIP  describes  a  project 
design  concept  and  scope  which 
includes  project-level  emissions 
mitigation  or  control  measures,  written 
commitments  to  implement  such 
measures  must  be  obtained  from  the 
project  sponsor  and/or  operator  as 
required  by  §  51.458(a)  in  order  for  the 
project  to  be  considered  from  a 
conforming  program.  Any  change  in 
these  mitigation  or  control  measures 
that  would  significantly  reduce  their 
effectiveness  constitutes  a  change  in  the 
design  concept  and  scope  of  the  project. 

§  51 .424    Criteria  and  procedures: 
Localized  CO  and  PM,o  violations  (t»ot 
spots). 

(a)  The  FHWA/FTA  project  must  not 
cause  or  contribute  to  any  new  localized 
CO  or  PMio  violations  or  increase  the 
frequency  or  severity  of  any  existing  CO 
or  PMio  violations  in  CO  and  PM,o 
nonattainment  and  maintenance  areas. 
This  criterion  applies  during  all  periods. 
This  criterion  is  satisfied  if  it  is 
demonstrated  that  no  new  local 
violations  will  be  created  and  the 
severity  or  number  of  existing  violations 
will  not  be  increased  as  a  result  of  the 
project. 

(b)  The  demonstration  must  be 
performed  according  to  the 
requirements  of  §§  51.402(c)(l)(i)  and 
51.454. 

(c)  For  projects  which  are  not  of  the 
type  identified  by  §  51.454(a)  or 

§  51.454(d),  this  criterion  may  be 
satisfied  if  consideration  of  local  factors 
clearly  demonstrates  that  no  local 
violations  presently  exist  and  no  new 
local  violations  will  be  created  as  a 
result  of  the  project.  Otherwise,  in  CO 
nonattainment  and  maintenance  areas,  a 
quantitative  demonstration  must  be 
performed  according  to  the 
requirements  of  §  51.454(b). 

§  51 .426    Crfteria  and  procedures: 
Compliance  with  PM,o  control  measures. 

The  FHWA/FTA  project  must  comply 
with  PMio  control  measures  in  the 
applicable  implementation  plan.  This 
criterion  applies  during  all  periods.  It  is 
satisfied  if  control  measures  (for  the 
purpose  of  limiting  PMio  emissions 
from  the  construction  activities  and/or 
normal  use  and  operation  associated 
with  the  project)  contained  in  the 
applicable  implementation  plan  are 
included  in  the  final  plans, 


specifications,  and  estimates  for  the 
project. 

§51.428  Criteria  and  procedures:  Motor 
vettlde  emissions  budget  (transportation 
plan). 

(a)  The  transportation  plan  must  be 
consistent  with  the  motor  vehicle 
emissions  budget(s)  in  the  applicable 
implementation  plan  (or 
implementation  plan  submission).  This 
criterion  apphes  during  the  transitional 
period  and  the  control  strategy  and 
maintenance  periods,  except  as 
provided  in  §  51.464.  This  criterion  may 
be  satisfied  if  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section  are 
met:  (b)  A  regional  emissions  analysis 
shall  be  performed  as  follows: 

(1)  The  regional  analysis  shall 
estimate  emissions  of  any  of  the 
following  pollutants  and  pollutant 
precursors  for  which  the  area  is  in 
nonattainment  or  maintenance  and  for 
which  the  applicable  implementation 
plan  (or  implementation  plan 
submission)  establishes  an  emissions 
budget: 

(i)  VOC  as  an  ozone  precursor; 

(ii)  NO,  as  an  ozone  precursor,  unless 
the  Administrator  determines  that 
additional  reductions  of  NO,  would  not 
contribute  to  attainment; 

(iii)  CO; 

(iv)  PM 10  (and  its  precursors  VOC 
and/or  NO,  if  the  appHcable 
implementation  plan  or  implementation 
plan  submission  identifies 
transportation-related  precursor 
emissions  within  the  nonattainment 
area  as  a  significant  contributor  to  the 
PM  10  nonattainment  problem  or 
establishes  a  budget  for  such  emissions); 
or 

(v)  NO,  (in  NO  2  nonattainment  or 
maintenance  areas); 

(2)  The  regional  emissions  analysis 
shall  estimate  emissions  from  the  entire 
transportation  system,  including  all 
regionally  significant  projects  contained 
in  the  transportation  plan  and  all  other 
regionally  significant  highway  and 
transit  projects  expected  in  the 
nonattainment  or  maintenance  area  in 
the  timeframe  of  the  transportation  plan; 

(3)  The  emissions  analysis 
methodology  shall  meet  the 
reouirements  of  §  51.452; 

(4)  For  areas  with  a  transportation 
plan  that  meets  the  content 
requirements  of  §  51.404(a),  the 
emissions  analysis  shall  be  performed 
for  each  horizon  year.  Emissions  in 
milestone  years  which  are  between  the 
horizon  years  may  be  determined  by 
interpolation;  and 

(5)  For  artas  with  a  transportation 
plan  that  does  not  meet  the  content 
requirements  of  §  51.404(a),  the 
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emitsions  analysis  shall  be  perfonned 
for  any  years  in  the  time  span  of  the 
transportation  plan  provided  they  are 
not  more  than  ten  years  apart  and 
provided  the  analysis  is  perfonned  for 
the  last  year  of  the  plan's  forecast 
podod.  If  the  attainment  year  is  in  the 
time  span  of  the  transportation  plan,  the 
emissions  analysis  must  also  be 
performed  for  the  attainment  year. 
Emissions  in  milestone  years  which  are 
between  these  analysis  years  may  be 
determined  by  interpolation. 

(c)  The  regional  emissions  analysis 
shall  demonstrate  that  for  each  of  the 
applicable  pollutants  or  pollutant 
preoirsors  in  paragraph  (b)(1)  of  this 
section  the  emissions  are  less  than  or 
fxjual  to  the  motor  vehicle  emissions 
mdget  as  established  in  the  applicable 
:  nplementation  plan  or  implementation 
}  'an  submission  as  follows: 

(1)  If  the  applicable  implementation 
r  Ian  or  implementation  plan 
s'ibmission  establishes  emissions 
budgets  for  milestone  years,  emissions 
in  each  milestone  year  are  less  than  or 
equal  to  the  motor  vehicle  emissions 
budget  established  for  that  year; 

(2)  For  nonattainment  areas, 
emissions  in  the  attainment  year  are  less 
than  or  equal  to  the  motor  vehicle 
emissions  budget  established  in  the 
applicable  implementation  plan  or 
implementation  plan  submission  for 
that  year; 

(3)  For  nonattainment  areas, 
emissions  in  each  analysis  or  horizon 
year  after  the  attainment  year  are  less 
than  or  equal  to  the  motor  vehicle 
emissions  b'ldget  established  by  the 
applicable  implementation  plan  or 
implementation  plan  submission  for  the 
attainment  year.  If  emissions  budgets 
are  established  for  years  after  the 
attainment  year,  emissions  in  each 
analysis  year  or  horizon  year  must  be 
less  than  or  equal  to  the  motor  vehicle 
emissions  budget  for  that  year,  if  any.  or 
the  motor  vehicle  emissions  budget  for 
the  most  recent  budget  year  prior  to  the 
analysis  year  or  horizon  year;  and 

(4)  For  maintenance  areas,  emissions 
in  each  analysis  or  horizon  year  are  less 
than  or  equal  to  the  motor  vehicle 
emissions  budget  estabUshed  by  the 
maintenance  plan  for  that  year,  if  any, 
or  the  emissions  budget  for  the  most 
recent  budget  year  prior  to  the  analysis 
or  horizon  year. 

S51.430    Crtterteandpree«loree:llotor 
veMde  emtesione  budget  (TIP). 

(a)  The  TL'  must  be  consistent  %vitb 
the  motor  vehicle  emissions  budget(s)  in 
the  applicable  implementation  plan  (or 
implementation  plan  submission).  This 
criterion  applies  during  the  transitional 
period  and  the  control  strategy  and 


maintenance  periods,  except  as 

Provided  in  §  51.464.  This  criterion  may 
8  satisfied  if  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section  are 
met: 

(b)  For  areas  with  a  conforming 
transportation  plan  that  fully  meets  the 
content  requirements  of  §  51.404(a).  this 
criterion  may  be  satisfied  without 
additional  regional  analysis  if: 

(1)  Each  program  year  of  the  TIP  is 
consistent  with  the  Federal  funding 
which  may  be  reasonably  expected  for 
that  year,  and  required  State/local 
matching  funds  and  funds  for  State/ 
local  funding-only  projects  are 
consistent  with  the  revenue  sources 
expected  over  the  same  period;  and 

(2)  The  TIP  is  consistent  with  the 
conforming  transportation  plan  such 
that  the  regional  emissions  analysis 
already  performed  for  the  plan  applies 
to  the  TIP  also.  This  requires  a 
demonstration  that: 

(i)  The  TIP  contains  all  projecis  which 
must  be  started  in  the  TIP's  timeframe 
in  order  to  adhieve  the  highway  and 
transit  system  envisioned  by  the 
transportation  plan  in  each  of  its 
horizon  years; 

(ii)  All  TIP  projects  which  are 
regionally  significant  are  part  of  the 
specific  highway  or  transit  system 
envisioned  in  the  transportation  plan's 
horizon  years;  and 

(iii)  The  design  concept  and  scope  of 
each  regionally  significant  project  in  the 
TIP  is  not  significantly  different  from 
that  described  in  the  transportation 
plan. 

(3)  If  the  requirements  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  are  not 
met,  then: 

(i)  The  TIP  may  be  modified  to  meet 
those  requirements;  or 

(ii)  The  transportation  plan  must  be 
revised  so  that  the  requirements  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  are  met.  Once  the  revised  plan 
has  been  found  to  conform,  this 
criterion  is  met  for  the  TIP  with  no 
additional  analysis  except  a 
demonstration  that  the  TIP  meets  the 
requirements  of  paragraphs  (b)(1)  and 
(b)(2)  of  this  section. 

(c)  For  areas  with  a  transportation 
plan  that  does  not  meet  the  content 
requirements  of  §  51.404(a),  a  regional 
emissions  analysis  must  meet  all  of  the 
following  ret^uirements: 

(1)  The  regional  emissions  analysis 
shall  estimate  emissions  fttjm  the  entire 
transportation  system,  including  all 
projects  contained  in  the  proposed  TIP, 
the  transportation  plan,  and  all  other 
regionally  significant  highway  and 
transit  projects  expected  in  the 
nonattainment  or  maintenance  area  in 
the  timefi^me  of  the  transportation  plan; 


(2)  The  analysis  methodology  shall 
meet  the  requirements  of  §  51.452(c); 
and 

(3)  The  regional  analysis  shall  satisfy 
the  requirements  of  §§  51.428(b)(1). 
51.428(b)(5),  and  51.428(c). 

151.432    Crtterle  and  procedoies:  Motor 

veMde  emissions  budget  (project  not  from 
a  plan  and  TIP). 

(a)  The  project  which  is  not  from  a 
conforming  transportation  plan  and  a 
conforming  TIP  must  be  consistent  with 
the  motor  vehicle  emissions  budget(s)  in 
the  applicable  implementation  plan  (or 
implementation  plan  submission).  This 
criterion  applies  during  the  transitional 
period  and  the  control  strategy  and 
maintenance  periods,  except  as 
pro\'ided  in  §  51.464.  It  is  satisfied  if 
emissions  from  the  implementation  of 
the  project,  when  considered  with  the 
emissions  from  the  projects  in  the 
conforming  transportation  plan  and  TIP 
and  all  other  regionally  significant 
projects  expected  in  the  area,  do  not 
exceed  the  motor  vehicle  emissions 
budget(s)  in  the  applicable 
implementation  plan  (or 
Implementation  plan  submission). 

(d)  For  areas  with  a  conforming 
transportation  plan  that  meets  the 
content  requirements  of  §  51.404(a): 

(1)  This  criterion  may  be  satisfied 
without  additional  regional  analysis  if 
the  project  is  included  in  the 
conforming  transportation  plan,  even  if 
it  is  not  specifically  included  in  the 
latest  conforming  TIP.  This  requires  a 
demonstration  that: 

(i)  Allocating  funds  to  the  project  will 
not  delay  the  implementation  of  projects 
in  the  transportation  plan  or  TIP  which 
are  necessary  to  achieve  the  highway 
and  transit  system  envisioned  by  the 
transportation  plan  in  each  of  its 
horizon  years; 

(ii)  The  project  is  not  regionally 
significant  or  is  part  of  the  specific 
highway  or  transit  system  envisioned  in 
the  transportation  plan's  horizon  years; 
and 

(iii)  The  design  concept  and  scope  of 
the  project  is  not  significantly  different 
&t)m  that  described  in  the  transportation 
plan. 

(2)  If  the  requirements  in  paragraph 
(b)(1)  of  this  section  are  not  met,  a 
regional  emissions  analysis  must  be 
performed  as  follows: 

(i)  The  analysis  methodology  shall 
meet  the  requirements  of  §  51.452; 

(ii)  The  analysis  shall  estimate 
emissions  from  the  transportation 
system,  including  the  proposed  project 
and  all  other  regionally  significant 
projects  expected  in  the  nonattainment 
or  maintenance  area  in  the  timeframe  of 
the  transportation  plan.  The  analysis 
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must  include  emissions  from  all 
previously  approved  projects  which 
were  not  from  a  transportation  plan  and 
TIP; and 

(iii)  The  emissions  analysis  shall  meet 
the  requirements  of  §§  51.428(h)(1). 
51.428(b)(4).  and  51.428(c). 

(c)  For  areas  with  a  transportation 
plan  that  does  not  meet  the  content 
requirements  of  §  51.404(a),  a  regional 
emissions  analysis  must  be  performed 
for  the  project  together  with  the 
confonming  TIP  and  all  other  regionally 
significant  projects  expected  in  the 
nonattainment  or  maintenance  area. 
This  criterion  may  be  satisfied  if: 

(1)  The  analysis  methodology  meets 
the  requirements  of  §  51.452(c); 

(2)  The  analysis  estimates  emissions 
from  the  transportation  system, 
including  the  proposed  project,  and  all 
other  it^ionally  significant  projects 
expected  in  the  nonattainment  or 
maintenance  area  in  the  timeframe  of 
the  transportation  plan;  and 

(3)  The  regional  analysis  satisfies  the 
requirements  of  §§  51.428(b)(1). 
51.428(b)(5).  and  5i.428(c). 

§51.434    Criteria  and  procedures: 
LocaiUMl  CO  viotattons  (hot  spots)  In  ttte 
Interim  period.  * 

(a)  Each  FHWA/FTA  project  must 
eliminate  or  reduce  the  severity  and 
number  of  localized  CO  violations  in  the 
area  substantially  affected  by  the  project 
(in  CO  nonattainment  areas).  This 
criterion  applies  during  the  interim  and 
transitional  periods  only.  This  criterion 
is  satisfied  with  respect  to  existing 
localized  CO  violations  if  it  is 
demonstrated  that  existing  localized  CO 
violations  will  be  eliminated  or  reduced 
in  severity  and  number  as  a  result  of  the 
project. 

(b)  The  demonstration  must  be 
performed  according  to  the 
requirements  of  §§  51.402(c)(l)(i)  and 
51.454. 

(c)  For  projects  which  are  not  of  the 
type  identified  by  §  51.454(a).  this 
criterion  may  be  satisfied  if 
consideration  of  local  factors  clearly 
demonstrates  that  existing  CO  violations 
will  be  eliminated  or  reduced  in 
severity  and  number.  Otherwise,  a 
quantitative  demonstration  must  be 
performed  according  to  the 
requirements  of  §  51.454(b). 

§  51 .436    Criterto  and  procedures:  Intertm 
period  reductions  in  ozone  and  CO  areas 
(transportation  plan). 

(a)  A  transportation  plan  must 
contribute  to  emissions  reductions  in 
ozone  and  CO  nonattainment  areas.  This 
criterion  applies  during  the  interim  and 
transitional  pwriods  only,  except  as 
otherwijsp  provided  in  §  51.464.  It 


applies  to  the  net  effect  on  emissions  ol 
all  projects  contained  in  a  new  or 
revised  transportation  plan.  This 
criterion  may  be  satisfied  if  a  regional 
emissions  analysis  is  performed  as 
described  in  paragraphs  (b)  through  (0 
of  this  section. 

(b)  Determine  the  analysis  years  for 
which  emissions  are  to  be  estimated. 
Analysis  years  shall  be  no  more  than  ten 
years  apart.  The  first  analysis  year  shall 
be  no  later  than  the  first  milestone  year 
(1995  in  CO  nonattainment  areas  and 
1996  in  ozone  nonattainment  areas). 
The  second  analysis  year  shall  be  either 
the  attainment  year  for  the  area,  or  if  the 
attainment  year  is  the  same  as  the  first 
analysis  year  or  earlier,  the  second 
analysis  year  shall  be  at  least  five  years 
beyond  the  first  analysis  year.  The  last 
year  of  the  transportation  plan's  forecast 
period  shall  also  be  an  analysis  year. 

(c)  Define  the  'Baseline'  scenario  for 
each  of  the  analysis  years  to  be  the 
future  transportation  system  that  would 
result  from  current  programs,  composed 
of  the  following  (except  that  projects 
listed  in  §§  51.460  and  51.462  need  not 
be  explicitly  considered): 

(1)  All  in-place  regionally  significant 
highway  and  transit  facilities,  services 
and  activities: 

(2)  All  ongoing  travel  demand 
management  or  transportation  system 
management  activities;  and 

(3)  Completion  of  all  regionally 
significant  projects,  regardless  of 
funding  source,  which  are  currently 
under  construction  or  are  imdergoing 
right-of-way  acquisition  (except  for 
hardship  acquisition  and  protective 
buying):  come  from  the  first  three  years 
of  the  previously  conforming 
transportation  plan  and/or  TIP;  or  have 
completed  the  NEPA  process.  (For  the 
first  conformity  determination  on  the 
transportation  plan  after  November  24, 
1993.  a  project  may  not  be  included  in 
the  "Baseline"  scenario  if  one  of  the 
following  major  steps  has  not  occurred 
within  the  past  three  years:  NEPA 
process  completion;  start  of  final  design; 
acquisition  of  a  significant  portion  of 
the  right-of-way;  or  approval  of  the 
plans,  specifications  and  estimates. 
Such  a  project  must  be  included  in  the 
"Action"  scenario,  as  described  in 
paragraph  (d)  of  this  section.) 

(d)  Define  the  'Action'  scenario  for 
each  of  the  analysis  years  as  the 
transportation  system  that  will  result  in 
that  year  from  the  implementation  of  the 
proposed  transportation  plan.  TIPs 
adopted  under  it,  and  other  expected 
regionally  significant  projects  in  the 
nonattainment  area.  It  will  include  the 
following  (except  that  projects  listed  in 
§§  51.460  and  51.462  need  not  be 
explicitly  considered): 


(1)  All  facilities,  services,  and 
activities  in  the  'Baseline'  scenario; 

(2)  Completion  of  all  TCMs  and 
regionally  significant  projects  (including 
facilities,  services,  and  activities) 
specifically  identified  in  the  proposed 
transportation  plan  which  will  be 
operational  or  in  effect  in  the  analysis 
year,  except  that  regulatory  TCMs  may 
not  be  assumed  to  begin  at  a  future  time 
unless  the  regulation  is  already  adopted 
by  the  enforcing  jurisdiction  or  the  TCM 
is  identified  in  the  applicable 
implementation  plan; 

(3)  All  travel  demand  management 
programs  and  transportation  system 
management  activities  known  to  the 
MPO.  but  not  included  in  the  applicable 
implementation  plan  or  utilizing  any 
Federal  funding  or  approval,  which 
have  been  fully  adopted  and/or  funded 
by  the  enforcing  jurisdiction  or 
sponsoring  agency  since  the  last 
conformity  determination  on  the 
transportation  plan; 

(4)  The  incremental  effects  of  any 
travel  demand  management  programs 
and  transportation  system  management 
activities  known  to  the  MPO.  but  not 
included  in  the  applicable 
implementation  plan  or  utilizing  any 
Federal  funding  or  approval,  which 
were  adopted  and/or  funded  prior  to  the 
date  of  the  last  conformity 
determination  on  the  transportation 
plan,  but  which  have  been  modified 
since  then  to  be  more  stringent  or 
effective; 

(5)  Completion  of  all  expected 
regionally  significant  highway  and 
transit  projects  which  are  not  from  a 
conforming  transportation  plan  and  TIP; 
and 

(6)  Completion  of  all  expected 
regionally  significant  non-FHWA/FTA 
highway  and  transit  projects  that  have 
clear  funding  sources  and  commitments 
leading  toward  their  implementation 
and  completion  by  the  analysis  year. 

(e)  Estimate  the  emissions  predicted 
to  result  in  each  analysis  year  from 
travel  on  the  transportation  systems 
defined  by  the  'Baseline'  and  'Action' 
scenarios  and  determine  the  difference 
in  regional  VOC  and  NO,  emissions 
(unless  the  Administrator  determines 
that  additional  reductions  of  NO,  would 
not  contribute  to  attainment)  between 
the  two  scenarios  for  ozone 
nonattainment  areas  and  the  difference 
in  CO  emissions  between  the  two 
scenarios  for  CO  nonattainment  areas. 
The  analysis  must  be  performed  for  each 
of  the  analysis  years  according  to  the 
requirements  of  §  51.452.  Emissions  in 
milestone  years  which  are  between  the 
analysis  years  may  be  determined  by 
interpolation. 
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(f)  This  criterion  is  met  if  the  regional 
VOC  and  NOxemissions  (for  ozone 
nonattainment  areas)  and  CO  emissions 
(for  CO  nonattainment  areas)  predicted 
in  the  'Action'  scenario  are  less  than  the 
emissions  predicted  from  the  'Baseline' 
scenario  in  each  ar.ilysis  year,  and  if 
this  can  reasonably  be  expected  to  be 
true  in  the  periods  between  the  first 
milestone  year  and  the  analysis  years. 
The  regional  analysis  must  show  that 
the  'Action'  scenario  contributes  to  a 
reduction  in  emissions  from  the  1990 
emissions  by  any  nonzero  amount. 

IS1.43S    Criteria  and  proceduree:  Interim 
period  reductiona  In  ozone  and  CO  araea 

rnp). 

(a)  A  TIP  must  contribute  to  emissions 
reductions  in  ozone  and  CO 
nonattainment  areas.  This  criterion 
applies  during  the  interim  and 
transitional  periods  only,  except  as 
otherwise  provided  in  §  51.464.  It 
applies  to  the  net  effect  on  emissions  of 
all  projects  contained  in  a  new  or 
revised  TIP.  This  criterion  may  be 
satisfied  if  a  regional  emissions  analysis 
is  performed  as  described  in  paragraphs 
(b)  through  (f)  of  this  section. 

(b)  Determine  the  analysis  years  for 
which  emissions  are  to  be  estimated. 
The  first  analysis  year  shall  be  no  later 
than  the  first  milestone  year  (1995  in  CO 
nonattainment  areas  and  1996  in  ozone 
nonattainment  areas].  The  analysis  years 
shall  be  no  more  than  ten  years  apart. 
The  second  analysis  year  shall  be  either 
the  attainment  year  for  the  area,  or  if  the 
attainment  year  is  the  same  as  the  first 
analysis  year  or  earlier,  the  second 
analysis  year  shall  be  at  least  five  years 
beyond  the  first  analysis  year.  The  last 
year  of  the  transportation  plan's  forecast 
period  shall  also  be  an  analysis  year. 

(c)  Define  the  'Baseline'  scenario  as 
the  future  transportation  system  that 
would  result  from  current  programs, 
composed  of  the  following  (except  that 
projects  listed  in  §§  51.460  and  51.462 
need  not  be  explicitly  considered): 

(1)  All  in-place  regionally  significant 
highway  and  transit  facilities,  services 
and  activities; 

(2)  All  ongoing  travel  demand 
management  or  transportation  system 
management  activities;  and 

(3)  Completion  of  all  regionally 
significant  projects,  regardless  of 
funding  soiuce,  which  are  currently 
imder  construction  or  are  undergoing 
right-of-way  acquisition  (except  for 
hardship  acquisition  and  protective 
buying);  come  firom  the  first  three  years 
of  the  previously  conforming  TIP;  or 
have  completed  the  NEPA  process.  (For 
the  first  conformity  determination  on 
the  TIP  after  November  24. 1993.  a 
project  may  not  be  included  in  the 


"Baseline"  scenario  if  one  of  the 
following  major  steps  has  not  occurred 
within  the  past  three  years:  NEPA 
process  completion;  start  of  final  design; 
acquisition  of  a  significant  portion  of 
the  right-of-way;  or  approval  of  the 
plans,  specifications  and  estimates. 
Such  a  project  must  be  included  in  the 
"Action"  scenario,  as  described  in 
paragraph  (d)  of  this  section.) 

(djDefine  the  'Action'  scenario  as  the 
future  transportation  system  that  will 
result  from  the  implementation  of  the 
proposed  TIP  and  other  expected 
regionally  significant  projects  in  the 
nonattainment  area  in  the  timeframe  of 
the  transportation  plan.  It  will  include 
the  following  (except  that  projects  listed 
in  §§  51.460  and  51.462  need  not  be 
explicitly  considered): 

ll)  All  facilities,  services,  and 
activities  in  the  'Baseline'  scenario; 

(2)  Completion  of  all  TCMs  and 
regionally  significant  projects  (including 
facilities,  services,  and  activities) 
included  in  the  proposed  TIP,  except 
that  regulatory  TCKIs  may  not  be 
assumed  to  begin  at  a  futxure  time  unless 
the  regulation  is  already  adopted  by  the 
enforcing  jurisdiction  or  the  TCM  is 
contained  in  the  apphcable 
implementation  plan; 

(3)  All  travel  demand  management 
programs  and  transportation  system 
management  activities  known  to  the 
MPO,  but  not  included  in  the  applicable 
implementation  plan  or  utilizing  any 
Federal  funding  or  approval,  which 
have  been  fully  adopted  and/or  funded 
by  the  enforcing  jurisdiction  or 
sponsoring  agency  since  the  last 
conformity  determination  on  the  TIP; 

(4)  The  mcrementai  effects  of  any 
travel  demand  management  programs 
and  transportation  system  management 
activities  known  to  the  MPO,  but  not 
included  in  the  applicable 
implementation  plan  or  utiUzing  any 
Federal  funding  or  approval,  which 
were  adopted  and/or  funded  prior  to  the 
date  of  the  last  conformity 
determination  on  the  TIP,  but  which 
have  been  modified  since  then  to  be 
more  stringent  or  effective; 

(5)  Completion  of  all  expected 
regionally  significant  highway  and 
transit  projects  which  are  not  from  a 
conforming  transportation  plan  and  TIP; 
and 

(6)  Completion  of  all  expected 
regionally  significant  non-FHWA/FTA 
highway  and  transit  projects  that  have 
clear  funding  sources  and  commitments 
leading  toward  their  implementation 
and  completion  by  the  analysis  year. 

(e)  Estimate  the  emissions  predicted 
to  result  in  each  analysis  year  from 
travel  on  the  transportation  systems 
defined  by  the  'Baseline'  and  'Action' 


scenarios,  and  determine  the  difference 
in  regional  VOC  and  NO,  emissions 
(unless  the  Administrator  determines 
that  additional  reductions  of  NO,  would 
not  contribute  to  attainment)  between 
the  two  scenarios  for  ozone 
nonattainment  areas  and  the.difference 
in  CO  emissions  between  the  two 
scenarios  for  CO  nonattainment  areas. 
The  analysis  must  be  performed  for  each 
of  the  analysis  years  according  to  the 
requirements  of  §51.452.  Emissions  in 
milestone  years  which  are  between 
analysis  years  may  be  determined  by 
interpolation. 

(f)  This  criterion  is  met  if  the  regional 
VOC  and  NO,  emissions  in  ozone 
nonattainment  areas  and  CO  emissions 
in  CO  nonattainment  areas  predicted  in 
the  'Action'  scenario  are  less  than  the 
emissions  predicted  from  the  'Baseline' 
scenario  in  each  analysis  year,  and  if 
this  can  reasonably  be  expected  to  be 
true  in  the  period  between  the  analysis 
years.  The  regional  analysis  must  show 
that  the  'Action'  scenario  contributes  to 
a  reduction  in  emissions  from  the  1990 
emissions  by  any  nonzero  amount. 

151.440  Criteria  and  proceduraa:  Interim 
period  reductiona  for  ozone  and  CO  araaa 
(project  not  from  a  plan  and  TIP). 

A  Transportation  project  which  is  not 
from  a  conforming  transportation  plan 
and  TIP  must  contribute  to  emissions 
reductions  in  ozone  and  CO 
nonattainment  areas.  This  criterion 
appUes  during  the  interim  and 
transitional  periods  only,  except  as 
otherwise  provided  in  §  51.464.  This 
criterion's  satisfied  if  a  regional 
emissions  analysis  is  performed  which 
meets  the  reouirements  of  §  51.436  and 
which  includes  the  transportation  plan 
and  project  in  the  'Action'  scenario.  If 
the  project  which  is  not  from  a 
conforming  transportation  plan  and  TIP 
is  a  modification  of  a  project  currently 
in  the  plan  or  TIP,  the  'Baseline' 
scenario  must  include  the  project  with 
its  original  design  concept  and  scope, 
and  the  'Action'  scenario  must  include 
the  project  with  its  new  design  concept 
and  scope. 

I  SI  .442  Criteria  and  procadurea:  Interim 
period  reductiona  for  PMio  and  NO2  areaa 
(tranaportatlon  plan). 

(a)  A  transportation  plan  must 
contribute  to  emission  reductions  or 
must  not  increase  emissions  in  PMio 
and  NO2  nonattainment  areas.  This 
criterion  applies  only  during  the  interim 
and  transitional  periods.  It  applies  to 
the  net  effect  on  emissions  of  all 
projects  contained  in  a  new  or  revised 
transportation  plan.  This  criterion  may 
be  satisfied  if  the  requirements  of  either 
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paragraph  (b)  or  (c)  of  this  section  are 
met. 

(b)  Demonstrate  that  implementation 
of  the  plan  and  all  other  regionally 
significant  projects  expected  in  the 
nonattainment  area  will  contribute  to 
reductions  in  emissions  of  PMio  in  a 
PM|()  nonattainment  area  (and  of  each 
transportation-related  precursor  of  PM|„ 
in  PMio  nonattainment  areas  if  the  EPA 
Regional  Administrator  or  the  director 
of  the  State  air  agency  has  made  a 
Hnding  that  such  precursor  emissions 
from  writhin  the  nonattainment  area  are 
a  significant  contributor  to  the  PMio 
nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT)  and  of  NO, 
in  an  NO2  nonattainment  area,  by 
performing  a  regional  emissions 
analysis  as  follows: 

(IJ  Determine  the  analysis  years  for 
which  emissions  are  to  be  estimated. 
Analysis  years  shall  be  no  more  than  ten 
years  apart.  The  first  analysis  year  shall 
be  no  later  than  1996  (for  NO2  areas)  or 
four  years  and  six  months  following  the 
date  of  designation  (for  PMio  areas).  The 
second  analysis  year  shall  be  either  the 
attainment  year  for  the  area,  or  if  the 
attainment  year  is  the  same  as  the  first 
analysis  year  or  earlier,  the  second 
analysis  year  shall  be  at  least  five  years 
beyond  the  first  analysis  year.  The  last 
year  of  the  transportation  plan's  forecast 
period  shall  also  be  an  analysis  year. 

(2)  Define  for  each  of  the  analysis 
years  the  •"Baseline"  scenario,  as 
defined  in  §  51.436(c).  and  the  "Action" 
scenario,  as  defined  in  §  51.436(d). 

(3)  Estimate  the  emissions  predicted 
to  result  in  each  analysis  year  from 
travel  on  the  transportation  systems 
defined  by  the  "Baseline"  and  "Action" 
scenarios  and  determine  the  difference 
between  the  two  scenarios  in  regional 
PMio  emissions  in  a  PMio 
nonattainment  area  (and  transportation- 
related  precursors  of  PM,o  in  PMio 
nonattainment  areas  if  the  EPA  Regional 
Administrator  or  the  director  of  the 
State  air  agency  has  made  a  finding  that 
such  precursor  emissions  from  within 
the  nonattainment  area  are  a  significant 
contributor  to  the  PMio  nonattainment 
problem  and  has  so  notified  the  MPO 
and  EXXr)  and  in  NO,  emissions  in  an 
NO2  nonattainment  area.  The  analysis 
must  be  performed  for  each  of  the 
analysis  years  according  to  the 
requirements  of  §  51.452.  The  analysis 
must  address  the  periods  between  the 
analysis  years  and  the  periods  between 
1990.  the  first  milestone  year  (if  any), 
and  the  first  of  the  analysis  years. 
Emissions  in  milestone  years  which  are 
between  the  analysis  years  may  be 
determined  by  interpolation. 

(4)  Demonstrate  that  the  regional  PMio 
emissions  and  PMi©  precursor 


emissions,  where  applicable,  (for  PM,o 
nonattainment  areas)  and  NO, 
emissions  (for  NO2  nonattainment  areas) 
predicted  in  the  "Action"  scenario  are 
less  than  the  emissions  predicted  from 
the  'Baseline'  scenario  in  each  analysis 
year,  and  that  this  can  reasonably  be 
expected  to  be  true  in  the  periods 
between  the  first  milestone  year  (if  any) 
and  the  analysis  years. 

(c)  Demonstrate  that  when  the 
projects  in  the  transportation  plan  and 
all  other  regionally  significant  projects 
expected  in  the  nonattainment  area  are 
implemented,  the  transportation 
system's  total  highway  and  transit 
emissions  of  PMio  in  a  PMm 
nonattainment  area  (and  transportation- 
related  precursors  of  PMio  in  PMio 
nonattainment  areas  if  the  EPA  Regional 
Administrator  or  the  director  of  the 
State  air  agency  has  made  a  finding  that 
such  precursor  emissions  from  within 
the  nonattainment  area  are  a  significant 
contributor  to  the  PM,„  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT)  and  of  NO.  in  an  NO2 
nonattainment  area  will  not  be  greater 
than  baseline  levels,  by  performing  a 
regional  emissions  analysis  as  follows: 

(1)  Determine  the  baseline  regional 
emissions  of  PMm  and  PM,o  precursors, 
where  applicable  (for  PM,o 
nonattainment  areas)  and  NO,  (for  NO2 
nonattainment  areas)  from  highway  and 
transit  sources.  Baseline  emissions  are 
those  estimated  to  have  occurred  during 
calendar  year  1990.  unless  the 
implementation  plan  revision  required 
by  §  51.396  defines  the  baseline 
emissions  for  a  PM.o  area  to  be  those 
occurring  in  a  different  calendar  year  for 
which  a  baseline  emissions  inventory 
was  developed  for  the  purpose  of 
developing  a  control  strategy 
implementation  plan. 

(2)  Estimate  the  emissions  of  the 
applicable  pollutant(s)  from  the  entire 
transportation  system,  including 
projects  in  the  transportation  plan  and 
TIP  and  all  other  regionally  significant 
projects  in  the  nonattainment  area, 
according  to  the  requirements  of 

§  51.452.  Emissions  shall  be  estimated 
for  analysis  years  which  are  no  more 
than  ten  years  apart.  The  first  analysis 
year  shall  be  no  later  than  1996  (for  NO2 
areas)  or  four  years  and  six  months 
following  the  date  of  designation  (for 
PMio  areas).  The  second  analysis  year 
shall  be  either  the  attainment  year  for 
the  area,  or  if  the  attainment  year  is  the 
same  as  the  first  analysis  year  or  earlier, 
the  second  analysis  year  shall  be  at  least 
five  years  beyond  the  first  analysis  year. 
The  last  year  of  the  transportation  plan's 
forecast  period  shall  also  be  an  analysis 
year. 


(3)  Demonstrate  that  for  each  analysis 
year  the  emissions  estimated  in 
paragraph  (c)(2)  of  this  section  are  no 
greater  than  baseline  emissions  of  PM|„ 
and  PMio  precursors,  where  applicable 
(for  PMio  nonattainment  areas)  or  NO, 
(for  NO2  nonattainment  areas)  from 
highway  and  transit  sources. 

§  51 .444  Criteria  and  procedure*:  Interim 
period  reductions  for  PM„,  and  NO,  areas 
(TIP). 

(a)  A  TIP  must  contribute  to  emission 
reductions  or  must  not  increase 
emissions  in  PMui  and  NO2 
nonattainment  areas.  This  criterion 
applies  only  during  the  interim  and 
transitional  periods.  It  applies  to  the  net 
effect  on  emissions  of  ail  projects 
contained  in  a  new  or  revised  TIP.  This 
criterion  may  be  satisfied  if  the 
requirements  of  either  paragraph  (b)  or 
paragraph  (c)  of  this  section  are  met. 

(b)  Demonstrate  that  implementation 
of  the  plan  and  TIP  and  all  other 
regionally  significant  projects  expected 
in  the  nonattainment  area  will 
contribute  to  reductions  in  emissions  of 
PMio  in  a  PMio  nonattainment  area  (and 
transportation-related  precursors  of 
PMio  in  PMio  nonattainment  areas  if  the 
EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  such  precursor  emissions 
from  within  the  nonattainment  area  are 
a  significant  contributor  to  the  PMio 
nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT)  and  of  NO. 
in  an  NO2  nonattainment  area,  by 
performing  a  regional  emissions 
analysis  as  follows: 

(1)  Determine  the  analysis  years  for 
which  emissions  are  to  be  estimated, 
according  to  the  requirements  of 

§  51.442(b)(1). 

(2)  Define  for  each  of  the  analysis 
years  the  "Baseline"  scenario,  as 
defined  in  §  51.438(c).  and  the  "Action" 
scenario,  as  defined  in  §51. 438(d). 

(3)  Estimate  the  emissions  predicted 
to  result  in  each  analysis  year  from 
travel  on  the  transportation  systems 
defined  by  the  "Baseline"  and  "Action" 
scenarios  as  required  by  §  51.442(b)(3), 
and  make  the  demonstration  required  by 
§51.442fb)(4). 

(c)  Demonstrate  that  when  the 
projects  in  the  transportation  plan  and 
TIP  and  all  other  regionally  significant 
projects  expected  in  the  area  are 
implemented,  the  transportation 
system's  total  highway  and  transit 
emissions  of  PM 10  in  a  PMio 
nonattainment  area  (and  transponation- 
related  precursors  of  PMio  in  PMm 
nonattainment  areas  if  the  EPA  Regional 
Administrator  or  the  director  of  the 
State  air  agency  has  made  a  finding  that 
such  precursor  emissions  from  wi&in 
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the  nonattaiiunent  area  are  a  signiflcant 
contributor  to  the  PMio  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT)  and  of  NO.  in  an  NO2 
nonattainment  area  will  not  be  greater 
than  baseline  levels,  by  performing  a 
regional  emissions  analysis  as  required 
by  §  51.442(c)  (1H3). 

S  51 .446  Crttefta  and  procedures:  Interim 
period  reductions  for  PMio  and  NO;  areas 
(project  not  from  a  plan  and  TIP). 

A  transportation  project  which  is  not 
from  a  conforming  transportation  plan 
and  TIP  must  contribute  to  emission 
reductions  or  must  not  increase 
emissions  in  PMio  and  NO2 
nonattainment  areas.  This  criterion 
applies  during  the  interim  and 
transitional  periods  only.  This  criterion 
is  met  if  a  regional  emissions  analysis  is 
performed  which  meets  the 
requirements  of  §  51.442  and  which 
includes  the  transportation  plan  and 
project  in  the  'Action'  scenario.  If  the 
project  which  is  not  from  a  conforming 
transportation  plan  and  TIP  is  a 
modification  of  a  project  currently  in 
the  transportation  plan  or  TIP,  and 
§  51.442(b)  is  used  to  demonstrate 
satisfaction  of  this  criterion,  the 
'Baseline'  scenario  must  include  the 
project  with  its  original  design  concept 
and  scope,  and  the  'Action'  scenario 
must  include  the  project  with  its  new 
design  concept  and  scope. 

$  51 .448    Transition  from  the  Interim  period 
to  the  control  strategy  period. 

(a)  Areas  which  submit  a  control 
strategy  implementation  plan  revision 
after  November  24,  1993.  (1)  The 
transportation  plan  and  TIP  must  be 
demonstrated  to  conform  according  to 
transitional  period  criteria  and 
procedures  by  one  year  from  the  date 
the  Clean  Air  Act  requires  submission  of 
such  control  strategy  implementation 
plan  revision.  Otherwise,  the  conformity 
status  of  the  transportation  plan  and  TIP 
will  lapse,  and  no  new  project-level 
conformity  determinations  may  be 
made. 

(i)  The  conformity  of  new 
transportation  plans  and  TIPs  may  be 
demonstrated  according  to  Phase  II 
interim  period  criteria  and  procedures 
for  90  days  following  submission  of  the 
control  strategy  implementation  plan 
revision,  provided  the  conformity  of 
such  transportation  plans  and  TP&  is 
redetermined  according  to  transitional 
period  criteria  and  procedures  as 
required  in  paragraph  (a)(1)  of  this 
section. 

(ii)  Beginning  90  days  after 
submission  of  the  control  strategy 
implementation  plan  revision,  new 
transportation  plans  and  TIPs  shall 


demonstrate  conformity  according  to 
transitional  period  criteria  and 
procedures. 

(2)  If  EPA  disapproves  the  submitted 
control  strategy  implementation  plan 
revision  and  so  notifies  the  State,  MPO, 
and  DOT,  which  initiates  the  sanction 
process  under  Clean  Air  Act  sections 
179  or  llO(m),  the  conformity  status  of 
the  transportation  plan  and  TIP  shall 
lapse  120  days  after  EPA's  disapproval, 
and  no  new  project-level  conformity 
determinations  may  be  made.  No  new 
transportation  plan,  TIP.  or  project  may 
be  found  to  conform  until  another 
control  strategy  implementation  plan 
revision  is  submitted  and  conformity  is 
demonstrated  according  to  transitional 
period  criteria  and  procedures. 

(3)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  if  EPA  disapproves  the 
submitted  control  strategy 
implementation  plan  revision  but 
determines  that  the  control  strategy 
contained  in  the  revision  would  have 
been  considered  approvable  with 
respect  to  requirements  for  emission 
reductions  if  all  committed  measures 
had  been  submitted  in  enforceable  form 
as  required  by  Clean  Air  Act  section 
110(a)(2)(A),  the  provisions  of  paragraph 
(a)(1)  of  this  section  shall  apply  for  12 
months  following  the  date  of 
disapproval.  The  conformity  status  of 
the  transportation  plan  and  TIP  shall 
lapse  12  months  following  the  date  of 
disapproval  unless  another  control 
strategy  implementation  plan  revision  is 
submitted  to  EPA  and  found  to  be 
complete. 

(b)  i4reas  which  have  not  submitted  a 
control  strategy  implementation  plan 
revision.  (1)  For  areas  whose  Clean  Air 
Act  deadline  for  submission  of  the 
control  strategy  implementation  plan 
revision  is-after  November  24, 1993.  and 
EPA  has  notified  the  State,  MPO,  and 
DOT  of  the  State's  failure  to  submit  a 
control  strategy  implementation  plan 
revision,  which  initiates  the  sanction 
process  under  Clean  Air  Act  sections 
179orll0(m): 

(i)  No  new  transportation  plans  or 
TIPs  may  be  found  to  conform 
beginning  120  days  after  the  Qean  Air 
Act  deadline;  and 

(ii)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
one  year  after  the  Clean  Air  Act 
deadline,  and  no  new  project-level 
conformity  determinations  may  be 
made. 

(2)  For  areas  whose  Clean  Air  Act 
deadline  for  submission  of  the  control 
strategy  implementation  plan  was  before 
November  24, 1993  and  EPA  has  made 
a  finding  of  failure  to  submit  a  control 
strategy  implementation  plan  revision, 
which  initiates  the  sanction  process 


under  Clean  Air  Act  sections  179  or 
llO(m),  the  following  apply  unless  the 
failure  has  been  remedied  and 
acknowledged  by  a  letter  from  the  EPA 
Regional  Administrator 

(1)  No  new  transportation  plans  or 
TIPs  may  be  found  to  conform 
beginning  March  24, 1994;  and 

(ii)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
November  25, 1994,  and  no  new  project- 
level  conformity  determinations  may  be 
made. 

(c)  Areas  which  have  not  submitted  a 
complete  control  strategy 
implementation  plan  revision.  (1)  For 
areas  where  EPA  notifies  the  State, 
MPO,  and  DOT  after  November  24. 1993 
that  the  control  strategy  implementation 
plan  revision  submitted  by  the  State  is 
incomplete,  which  initiates  the  sanction 
process  under  Clean  Air  Act  sections 
179  or  llO(m).  the  following  apply 
unless  the  failure  has  been  remedied 
and  acknowledged  by  a  letter  from  the 
EPA  Regional  Administrator 

(i)  No  new  transportation  plans  or 
TIPs  may  be  found  to  conform 
beginning  120  days  after  EPA's 
incoinpleteness  finding;  and 

(ii)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
one  year  after  the  Clean  Air  Act 
deadline,  and  no  new  project-level 
conformity  determinations  may  be 
made.    ■ 

(iii)  Notwithstanding  paragraphs  (c)(1) 
(i)  and  (ii)  of  this  section,  if  EPA  notes 
in  its  incompleteness  finding  that  the 
submittal  would  have  been  considered 
complete  with  respect  to  requirements 
for  emission  reductions  if  all  committed 
measures  had  been  submitted  in 
enforceable  form  as  required  by  Clean 
Air  Act  section  110(a)(2)(A),  the 
provisions  of  paragraph  (a)(1)  of  this 
section  shall  apply  for  a  period  of  12 
months  following  the  date  of  the 
incompleteness  determination.  The 
conformity  status  of  the  transportation 
plan  and  TIP  shall  lapse  12  months 
following  the  date  of  the  incompleteness 
determination  unless  another  control 
strategy  implementation  plan  revision  is 
submitted  to  EPA  and  found  to  be 
complete. 

(2)  For  areas  where  EPA  has 
determined  before  November  24, 1993 
that  the  control  strategy  implementation 
plan  revision  is  incomplete,  which 
initiates  the  sanction  process  under 
Clean  Air  Act  sections  179  or  llO(m),     « 
the  following  apply  unless  the  failure 
has  been  remedied  and  acknowledged 
by  a  letter  from  the  EPA  Regional 
Administrator: 

(i)  No  new  transportation  plans  or 
TIPs  may  be  found  to  conform 
beginning  March  24, 1994;  and 
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(ii)  The  confonnity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
November  25,  1994.  and  no  new  project- 
level  conformity  detenninations  may  be 
made. 

(iii)  Notwithstanding  paragraphs  (c)(2) 
(i)  and  (ii)  of  this  section,  if  EPA  notes 
in  its  incompleteness  finding  that  the 
submittal  would  have  been  considered 
complete  with  respect  to  requirements 
for  emission  reductions  if  all  committed 
measures  had  been  submitted  in 
enforceable  form  as  required  by  Clean 
Air  Act  section  110(a)(2)(A),  the 
provisions  of  paragraph  (d)(1)  of  this 
section  shall  apply  for  a  period  of  12 
months  following  the  date  of  the 
incompleteness  determination.  The 
conformity  status  of  the  transportation 
plan  and  TIP  shall  lapse  12  months 
following  the  date  of  the  incompleteness 
determination  unless  another  control 
strategy  implementation  plan  revision  is 
submitted  to  EPA  and  found  to  be 
complete. 

(d)  Areas  which  submitted  a  control 
strategy  implementation  plan  before 
November  24.  1993.  (1)  The 
transportation  plan  and  TIP  must  be 
demonstrated  to  conform  according  to 
transitional  period  criteria  and 
procedures  by  November  25, 1994. 
Otherwise,  their  conformity  status  will 
lapse,  and  no  new  project-level 
conformity  determinations  may  be 
made. 

(i)  The  conformity  of  new 
transportation  plans  and  TIPs  may  be 
demonstrated  according  to  Phase  II 
interim  period  criteria  and  procedures 
until  February  22. 1994,  provided  the 
conformity  of  such  transportation  plans 
and  TIPs  is  redetermined  according  to 
transitional  period  criteria  and 
procedures  as  required  in  paragraph 
(d)(1)  of  this  section. 

(ii)  Beginning  February  22. 1994.  new 
transportation  plans  and  TIPs  shall 
demonstrate  conformity  according  to 
transitional  period  criteria  and 
procedures. 

(2)  If  EPA  has  disapproved  the  most 
recent  control  strategy  implementaUon 
plan  submission,  the  conformity  status 
of  the  transportation  plan  and  TIP  shall 
lapse  March  24. 1994.  and  no  new 
project-level  conformity  determinations 
may  be  made.  No  new  transportation 
plans.  TIPs.  or  projects  may  be  found  to 
conform  until  another  control  strategy 
implementation  plan  revision  is 
submitted  and  conformity  is 
demonstrated  according  to  transitional 
period  criteria  and  procedures. 

(3)  Notwithstanding  paragraph  (d)(2) 
of  this  section,  if  EPA  has  disapproved 
the  submitted  control  strategy 
implementation  plan  revision  but 
determines  that  the  control  strategy 


contained  in  the  revision  would  have 
been  considered  approvable  with 
respect  to  requirements  for  emission 
reductions  if  all  committed  measures 
had  been  submitted  in  enforceable  form 
as  required  by  Clean  Air  Act  section 
110(a)(2)(A),  the  provisions  of  paragraph 
(d)(1)  of  this  section  shall  apply  for  12 
months  following  November  24, 1993. 
The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
12  months  following  November  24, 1993 
unless  another  control  strategy 
implementation  plan  revision  is 
submitted  to  EPA  and  found  to  be 
complete. 

{ef  Projects.  If  the  currently 
conforming  transportation  plan  and  TIP 
have  not  been  demonstrated  to  conform 
according  to  transitional  period  criteria 
and  procedures,  the  requirements  of 
paragraphs  (e)  (1)  and  (2)  of  this  section 
must  be  met. 

(1)  Before  a  FHWA/FTA  project 
which  is  regionally  significant  and 
increases  single-occupant  vehicle 
capacity  (a  new  general  purpose 
highway  on  a  new  location  or  adding 
general  purpose  lanes)  may  be  foimd  to 
conform,  the  State  air  agency  must  be 
consulted  on  how  the  emissions  which 
the  existing  transportation  plan  and 
TIP'S  conformity  determination 
estimates  for  the  "Action"  scenario  (as 
required  by  §§  51.436  through  51.446) 
compare  to  the  motor  vehicle  emissions 
budget  in  the  implementation  plan 
submission  or  the  projected  motor 
vehicle  emissions  budget  in  the 
implementation  plan  under 
development. 

(2)  In  the  event  of  unresolved  disputes 
on  such  project-level  conformity 
determinations,  the  State  air  agency  may 
escalate  the  issue  to  the  Governor 
consistent  with  the  procedure  in 
§  51.402(d),  which  apphes  for  any  State 
air  agency  comments  on  a  conformity 
determination. 

(f)  Redetermination  of  confonnity  of 
the  existing  transportation  plan  and  TIP 
according  to  the  transitional  period 
criteria  and  procedures.  (1)  The 
redetermination  of  the  conformity  of  the 
existing  transportation  plan  and  TIP 
according  to  transitional  period  criteria 
and  procedures  (as  required  by 
paragraphs  (a)(1)  and  (d)(1)  of  this 
section)  does  not  require  new  emissions 
analysis  and  does  not  have  to  satisfy  the 
reouirements  of  §§51.412  and  51.414  if: 

fi)  The  control  strategy 
implementation  plan  revision  submitted 
to  EPA  uses  the  MPO's  modeling  of  the 
existing  transportation  plan  and  TIP  for 
its  projections  of  motor  vehicle 
emissions;  and 

(ii)  The  control  strategy 
implementation  plan  does  not  include 


any  transportation  projects  which  are 
not  included  in  the  transportation  plan 
and  TIP.  *^ 

(2)  A  redetermination  of  conformity  as 
described  in  paragraph  (f)(1)  of  this 
section  is  not  considered  a  conformity 
determination  for  the  purposes  of 
§  51.400(b)(4)  or  §  51.400(c)(4)  regarding 
the  maximum  intervals  between 
conformity  detenninations.  Conformity 
must  be  determined  according  to  all  the 
applicable  criteria  and  procedures  of 
§  51.410  within  three  years  of  the  last 
determination  which  did  not  rely  on 
paragraph  (f)(1)  of  this  secUon. 

(g)  Ozone  nonattainment  areas.  (1) 
The  requirements  of  paragraph  (b)(1)  of 
this  section  apply  if  a  serious  or  above 
ozone  nonattainment  area  has  not 
submitted  the  implementation  plan 
revisions  which  Clean  Air  Act  sections 
182(c)(2)(A)  and  182(c)(2)(B)  require  to 
be  submitted  to  EPA  November  15. 
1994.  even  if  the  area  has  submitted  the 
implementation  plan  revision  which 
Clean  Air  Act  section  182(b)(1)  requires 
to  be  submitted  to  EPA  November  15 
1993. 

(2)  The  requirements  of  paragraph 
(b)(1)  of  this  section  apply  if  a  moderate 
ozone  nonattainment  area  which  is 
using  photochemical  dispersion 
modeling  to  demonstrate  the  "specific 
annual  reductions  as  necessary  to 
attain"  required  by  Clean  Air  Act 
section  182(b)(1),  and  which  has 
permission  finm  EPA  to  delay 
submission  of  such  demonstration  until 
November  15. 1994.  does  not  submit 
such  demonstration  by  that  date.  The 
requirements  of  paragraph  (b)(1)  of  this 
section  apply  in  this  case  even  if  the 
area  has  submitted  the  15%  emission 
reduction  demonstration  required  by 
Clean  Air  Act  section  182(b)(1). 

(3)  The  requirements  of  paragraph  (a) 
of  this  section  apply  when  the 
implementation  plan  revisions  required 
by  Clean  Air  Act  sections*182(c)(2)(A) 
and  182(c)(2)(B)  are  submitted. 

(h)  Nonattainment  areas  which  are 
not  required  to  demonstrate  reasonable 
further  progress  and  attainment.  If  an 
area  listed  in  §  51.464  submits  a  control 
strategy  implementation  plan  revision, 
the  requirements  of  paragraphs  (a)  and 
(e)  of  this  section  apply.  Because  the 
areas  listed  in  §  51.464  are  not  required 
to  demonstrate  reasonable  further 
progress  and  attainment  and  therefore 
have  no  Clean  Air  Act  deadline,  the 
provisions  of  paragraph  (b)  of  this 
section  do  not  apply  to  these  areas  at 
any  time. 

(i)  Maintenance  plans.  If  a  control 
strategy  implementation  plan  revision  is 
not  submitted  to  EPA  but  a  maintenance 
plan  required  by  Clean  Air  Act  section 
175 A  is  submitted  to  EPA.  the 


62230  Federal  Regirter  /  Vol.  58.  No.  225  /  Wednesday.  November  24.  1993  /  Rules  and  Regulations 


requirements  of  paragraph  (a)  or  (d)  ol 
this  section  apply,  with  the 
maintenance  plan  submission  treated  as 
a  "control  strategy  implementation  plan 
revision"  for  the  purposes  of  those 
requirements. 

1 51.450    Raquirwnants  tor  adoption  or 
approval  of  project*  by  rectpMnts  of  funds 
designated  under  title  23  U.S.C.  or  the 
Federal  Tfsnslt  Ac^ 

No  recipient  of  federal  funds 
designated  under  title  23  U.S.C  or  the 
Federal  Transit  Act  shall  adopt  or 
approve  a  regionally  significant 
highway  or  transit  project,  regardless  of 
funding  source,  unless  there  is  a 
currently  conforming  transportation 
plan  and  TIP  consistent  with  the  " 
requirements  of  §  51.420  and  the 
requirements  of  one  of  the  following 
paragraphs  (a)  through  (e)  of  this  section 
are  met: 

(a)  The  project  comes  from  a 
conforming  plan  and  program  consistent 
with  the  requirements  of  §  51.422; 

(b)  The  project  is  included  in  the 
regional  emissions  analysis  supporting 
the  currently  conforming  TlP's 
conformity  determination,  even  if  the 
project  is  not  strictly  "included"  in  the 
TIP  for  the  purposes  of  MPO  project 
selection  or  endorsement,  and  the 
project's  design  concept  and  scope  have 
not  changed  significantly  from  those 
which  were  included  in  the  regional 
emissions  analysis,  or  in  a  manner 
which  would  significantly  impact  use  of 
the  facility: 

(c)  During  the  control  strategy  or 
maintenance  period,  the  project  is 
consistent  with  the  motor  vehicle 
emissions  budget(s)  in  the  applicable 
implementation  plan  consistent  with 
the  requirements  of  §  51.432; 

(d)  During  Phase  II  of  the  interim 
period,  the  project  contributes  to 
emissions  reductions  or  does  not 
increase  emisstons  consistent  with  the 
requirements  of  §  51.440  (in  ozone  and 
CO  nonattainment  areas)  or  §  51.446  (in 
PM|()  and  NOj  nonattainment  areas);  or 

(e)  During  the  transitional  period,  the 
project  satisfies  the  requirements  of  both 
paragraphs  (c)  and  (d)  of  this  section. 

§  51 .452    Procedures  for  d«tem>ining 
regional  transportation-reiaied  amissions. 

(a)  General  requirements.  (1)  The 
regional  emissions  analysis  for  the 
transportation  plan.  TIP.  or  project  not 
from  a  conforming  plan  and  TIP  shall 
include  all  regionally  significant 
projects  expected  in  the  nonattaimnent 
or  maintenance  area,  including  FHWA/ 
FTA  projects  proposed  in  the 
transportation  plan  and  TIP  and  all 
other  regionally  significant  projects 
which  are  disclosed  to  the  MPO  as 


required  by  §  51.402.  Projects  which  are 
not  regionally  significant  are  not 
required  to  be  explicitly  modeled,  but 
VMT  from  such  projects  must  be 
estimated  in  accordance  with  reasonable 
professional  practice.  The  effects  of 
TCMs  and  similar  projects  that  ate  not 
regionally  significant  may  also  be 
estimated  in  accordance  with  reasonable 
professional  practice. 

(2)  The  emissions  analysis  may  not 
include  for  emissions  reduction  credit 
any  TCMs  which  have  been  delayed 
beyond  the  scheduled  date(s)  until  such 
time  as  implementation  has  been 
assured.  If  the  TCM  has  been  partially 
implemented  and  it  can  be 
demonstrated  that  it  is  providing 
quantifiable  emission  reduction 
benefits,  the  emissions  analysis  may 
include  that  emissions  reduction  credit. 

(3)  Emissions  reduction  credit  from 
projects,  programs,  or  activities  which 
require  a  regulation  in  order  to  be 
implemented  may  not  be  included  in 
the  emissions  analysis  unless  the 
regulation  is  already  adopted  by  the 
enforcing  jurisdiction.  Adopted 
regulations  are  required  for  demand 
management  strategies  for  reducing 
emissions  which  are  not  specifically 
identified  in  the  applicable 
implementation  plan,  and  for  control 
programs  which  are  external  to  the 
transportation  system  itself,  such  as 
tailpipe  or  evaporative  emission 
standards,  limits  on  gasoline  volatility, 
inspection  and  maintenance  programs, 
and  oxygenated  or  reformulated 
gasoline  or  diesel  fuel.  A  regulatory 
program  may  also  be  considered  to  be 
adopted  if  an  opt-in  to  a  Federally 
enforced  program  has  been  approved  by 
EPA.  if  EPA  has  promulgated  the 
program  (if  the  control  program  is  a 
Federal  responsibility,  such  as  tailpipe 
standards),  or  if  the  Clean  Air  Act 
requires  the  program  without  need  for 
individual  State  aciion  and  without  any 
discretionary  authority  for  EPA  to  set  its 
stringency,  delay  its  effective  date,  or 
not  implement  the  program. 

(4)  Notwithstanding  paragraph  (a)(3) 
of  this  section,  during  the  transitional 
period,  control  measures  or  programs 
which  are  committed  to  in  an 
implementation  plan  submission  as 
described  in  §§51.428  through  51.432. 
but  which  has  not  received  final  EPA 
action  in  the  form  of  a  finding  of 
incompleteness,  approval,  or 
disapproval  may  be  assumed  for 
emission  reduction  credit  for  the 
purpose  of  demonstrating  that  the 
requirements  of  §§  51.428  through 
51.432  are  satisfied. 

(5)  A  regional  emissions  analysis  for 
the  purpose  of  satisfying  the 
requirements  of  §§51.436  through 


51.440  may  account  for  the  programs  in 
paragraph  (a)(4)  of  this  section,  but  the 
same  assumptions  about  these  programs 
shall  be  used  for  both  the  "Baseline" 
and  "Action"  scenarios. 

(b)  Serious,  severe,  and  extreme  ozone 
nonattainment  areas  and  serious  carbon 
monoxide  areas  after  January  1,  1995. 
Estimates  of  regional  transportation- 
related  emissions  used  to  support 
conformity  determinations  must  be 
made  according  to  procedures  which 
meet  the  requirements  in  paragraphs 
(b)(1)  through  (5)  of  this  section. 

(1)  A  network-based  transportation 
demand  model  or  models  relating  travel 
demand  and  transportation  system 
performance  to  land-use  patterns, 
population  demographics,  employment, 
transportation  infrastructure,  and 
transportation  policies  must  be  used  to 
estimate  travel  within  the  metropolitan 
planning  area  of  the  nonattainment  area. 
Such  a  model  shall  possess  the 
following  attributes: 

(i)  The  modeling  methods  and  the 
functional  relationships  used  in  the 
model(s)  shall  in  all  respects  be  in 
accordance  with  acceptable  professional 
practice,  and  reasonable  for  purposes  of 
emission  estimation; 

(ii)  The  network-based  model(s)  must 
be  validated  against  ground  counts  for  a 
base  year  that  is  not  more  than  10  years 
prior  to  the  date  of  the  conformity 
determination.  Land  use.  population, 
and  other  inputs  must  be  based  on  the 
best  available  information  and 
appropriate  to  the  validation  base  year. 

(iii)  For  peak-hour  or  peak-period 
traffic  assignments,  a  capacity  sensitive 
assignment  methodology  must  be  used; 

(iv)  Zone-to-zone  travel  times  used  to 
distribute  trips  between  origin  and 
destination  pairs  must  be  in  reasonable 
agreement  with  the  travel  times  which 
result  from  the  process  of  assignment  of 
trips  to  network  links.  Where  use  of 
transit  currently  is  anticipated  to  be  a 
significant  factor  in  satisfying 
transportation  demand,  these  limes 
should  also  be  used  for  modeling  mode 
splits; 

(v)  Free- flow  speeds  on  netwoii  links 
shall  be  based  on  empirical 
observations; 

(vi)  Peak  and  off-peak  travel  demand 
and  travel  times  must  be  provided; 

(vii)  Trip  distribution  and  mode 
choice  must  be  sensitive  to  pricing, 
where  pricing  is  a  significant  factor,  if 
the  network  model  is  capable  of  such 
determinations  and  the  necessary 
information  is  available; 

(viii)The  model(s)  must  utilize  and 
document  a  logical  correspondence 
between  the  assumed  scenario  of  land 
development  and  use  and  the  future 
transportation  system  for  which 
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emissions  are  being  estimated.  Reliance 
on  a  formal  land-use  model  is  not 
specifically  required  but  is  encouraged; 

(ix)  A  dependence  of  trip  generation 
on  the  accessibility  of  destinations  via 
the  transportation  system  (including 
pricing)  is  strongly  encouraged  but  not 
specifically  required,  unless  the 
network  model  is  capable  of  such 
determinations  and  the  necessary 
information  is  available: 

(x)  A  dependence  of  regional 
economic  and  population  growth  on  the 
accessibility  of  destinations  via  the 
transportation  system  is  strongly 
encouraged  but  not  specifically 
required,  unless  the  network  model  is 
capable  of  such  determinations  and  the 
necessary  information  is  available;  and 

(xi)  Consideration  of  emissions 
increases  from  construction-related 
congestion  is  not  specifically  required. 

(2)  Highway  Performance  Monitoring 
System  (HPMS)  estimates  of  vehicle 
miles  traveled  shall  be  considered  the 
primary  measure  of  vehicle  miles 
traveled  within  the  portion  of  the 
nonattainment  or  maintenance  area  and 
for  the  functional  classes  of  roadways 
included  in  HPMS,  for  urban  areas 
which  are  sampled  on  a  separate  urban 
area  basis.  A  factor  (or  factors)  shall  be 
developed  to  reconcile  and  calibrate  the 
network-based  model  estimates  of 
vehicle  miles  traveled  in  the  base  year 
of  its  validation  to  the  HPMS  estimates 
for  the  same  period,  and  these  factors 
shall  be  applied  to  model  estimates  of 
future  vehicle  miles  traveled.  In  this 
factoring  process,  consideration  will  be 
given  to  differences  in  the  facility 
coverage  of  the  HPMS  and  the  modeled 
network  description.  Departure  from 
these  procedures  is  permitted  with  the 
concurrence  of  DOT  and  EPA. 

(3)  Reasonable  methods  shall  be  used 
to  estimate  nonattainment  area  vehicle 
travel  on  off-network  roadways  within 
the  urban  transportation  planning  area, 
and  on  roadways  outside  the  urban 
transportation  planning  area. 

(4)  Reasonable  methods  in  accordance 
with  good  practice  must  be  used  to 
estimate  traffic  speeds  and  delays  in  a 
manner  that  is  sensitive  to  the  estimated 
volume  of  travel  on  each  roadway 
segment  represented  in  the  network 
model. 

(5)  Ambient  temperatures  shall  be 
consistent  with  those  used  to  establish 
the  emissions  budget  in  the  applicable 
implementation  plan.  Factors  other  than 
temperatures,  for  example  the  fraction 
of  travel  in  a  hot  stabilized  engine 
mode,  may  be  modified  after 
interagency  consultation  according  to 

§  51.402  if  the  newer  estimates 
incorporate  additional  or  more 
geographically  specific  information  or 


represent  a  logically  estimated  trend  in 
such  factors  beyond  the  period 
considered  in  the  applicable 
implementation  plan. 

fc)  Areas  which  are  not  serious, 
severe,  or  extreme  ozone  nonattainment 
areas  or  serious  carbon  monoxide  areas, 
or  before  January  1.  1995.  (1)  Procedures 
which  satisfy  some  or  all  of  the 
requirements  of  paragraph  (a)  of  this 
section  shall  be  used  in  all  areas  not 
subject  to  paragraph  (a)  of  this  section 
in  which  those  procedures  have  been 
the  orevious  oractice  of  the  MPO. 

(2j  Regional  emissions  may  be 
estimated  by  methods  which  do  not 
explicitly  or  comprehensively  account 
for  the  influence  of  land  use  and 
transportation  infrastructure  on  vehicle 
miles  traveled  and  traffic  speeds  and 
congestion.  Such  methods  must  account 
for  VMT  growth  by  extrapolating 
historical  VMT  or  projecting  future 
VMT  by  considering  growth  in 
population  and  historical  growth  trends 
for  vehicle  miles  travelled  per  person. 
These  methods  must  also  consider 
future  economic  activity,  transit 
alternatives,  and  transportation  system 
policies. 

(d)  Projects  not  from  a  conforming 
plan  and  TIP  in  isolated  rural 
nonattainment  and  maintenance  areas. 
This  paragraph  applies  to  any 
nonattainment  or  maintenance  area  or 
any  portion  thereof  which  does  not  have 
a  metropolitan  transportation  plan  or 
TIP  and  whose  projects  are  not  part  of 
the  emissions  analysis  of  any  MPO's 
metropolitan  transportation  plan  or  TIP 
(because  the  nonattainment  or 
maintenance  area  or  portion  thereof 
does  not  contain  a  metropolitan 
planning  area  or  portion  of  a 
metropolitan  planning  area  and  is  not 
part  of  a  Metropolitan  Statistical  Area  or 
Consolidated  Metropolitan  Statistical 
Area  which  is  or  contains  a 
nonattainment  or  maintenance  area). 

(1)  Conformity  demonstrations  for 
projects  in  these  areas  may  satisfy  the 
requirements  of  §§  51.432.  51.440.  and 
51.446  with  one  regional  emissions 
analysis  which  includes  all  the 
regionally  significant  projects  in  the 
nonattainment  or  maintenance  area  (or 
portion  thereof). 

(2)  The  requirements  of  §  51.432  shall 
be  satisfied  according  to  the  procedures 
in  §  51.432(c).  with  references  to  the 
"transportation  plan"  taken  to  mean  the 
statewide  transportation  plan. 

(3)  The  requirements  of  §§  51.440  and 
51.446  which  reference  "transportation 
plan"  or  "TIP"  shall  be  taken  to  mean 
those  projects  in  the  statewide 
transportation  plan  or  statewide  TIP 
which  are  in  the  nonattainmerU  or 
maintenance  area  (or  portion  thereof). 


(4)  The  requirement  of  §  51 .450(b) 
shall  be  satisfied  if: 

•  (i)  The  project  is  included  in  the 
regional  emissions  analysis  which 
includes  all  regionally  significant 
highway  and  transportation  projects  in 
the  nonattainment  or  maintenance  area 
(or  portion  thereof)  and  supports  the 
most  recent  conformity  determination 
made  according  to  the  requirements  of 
§§51.432.  51.440.  or  51.446  (as 
modified  by  paragraphs  (d)(2)  and  (d)(3) 
of  this  section),  as  appropriate  for  the 
time  period  and  pollutant;  and 

(ii)  The  projects  design  concept  and 
scope  have  not  changed  significantly 
from  those  which  were  included  in  the 
regional  emissions  analysis,  or  in  a 
manner  which  would  significantly 
impact  use  of  the  facility. 

(e)  PMtitfrom  construction-related 
fugitive  dust.  (1)  For  areas  in  which  the 
implementation  plan  does  not  identify 
construction-related  fugitive  PMk,  as  a 
contributor  to  the  nonattainment 
problem,  the  fugitive  PMk,  emissions 
associated  with  highway  and  transit 
project  construction  are  not  required  to 
be  considered  in  the  regional  emissions 
analysis. 

(2)  In  PMio  nonattainment  and 
maintenance  areas  with  implementation 
plans  which  identify  construction- 
related  fugitive  PMio  as  a  contributor  to 
the  nonattainment  problem,  the  regional 
PMio  emissions  analysis  shall  consider 
construction-related  fugitive  PMui  and 
shall  account  for  the  level  of 
construction  activity,  the  fugitive  PMk, 
control  measures  in  the  applicable 
implementation  plan,  and  the  dust- 
producing  capacity  of  the  proposed 
activities. 

§  51.454    Procedures  for  determining 
localized  CO  and  PM,„  concentrations  (hot- 
spot  analysis). 

(a)  In  the  following  cases,  CO  hot-spot 
analyses  must  be  based  on  the 
applicable  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  40  CFR  part  51.  appendix  W 
("Guideline  on  Air  Quality  Models 
(Revised)"  (1988),  supplement  A  (1987) 
and  supplement  B  (1993),  EPA 
publication  no.  450/2-78-027R).  unless, 
after  the  interagency  consultation 
process  described  in  §  51.402  and  with 
the  approval  of  the  EPA  Regional 
Administrator,  these  models,  data  bases, 
and  other  requirements  are  determined 
to  be  inappropriate: 

(1)  For  projects  in  or  affecting 
locations,  areas,  or  categories  of  sites 
which  are  identified  in  the  applicable 
implementation  plan  as  sites  of  current 
violation  or  possible  current  violation; 

(2)  For  those  intersections  at  Level-of- 
Service  D.  E.  or  F,  or  those  that  will 
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change  to  Level-of-Service  D.  E.  or  F 
because  of  increased  traffic  volumes 
related  to  a  new  project  in  tbe  vicinity; 

(3)  For  any  project  involving  or 
a^ecting  any  of  the  intersections  which 
the  applicable  implementation  plan 
identifies  as  the  top  three  intersections 
in  the  nonattainment  or  maintenance 
area  based  on  the  highest  traffic 
volumes; 

(4)  For  any  project  involving  or 
afliacting  any  of  the  intersections  which 
the  applicable  implementation  plan 
identifies  as  the  top  three  intersections 
in  the  nonattainment  or  maintenance 
area  based  on  the  worst  Level-of- 
Service;  and 

(5)  Where  use  of  the  "Guideline" 
models  is  practicable  and  reasonable 
given  the  potential  for  violations. 

(b)  In  cases  other  than  those  described 
in  paragraph  (a)  of  this  section,  other 
quantitative  methods  may  be  used  if 
they  represent  reasonable  and  common 
professional  practice. 

(c)  (X)  hot-spot  analyses  must  include 
the  entire  project,  and  may  be 
performed  only  after  the  major  design 
features  which  will  significantly  impact 
CO  concentrations  have  been  identified. 
The  background  concentration  can  be 
estimated  using  the  ratio  of  future  to 
current  traffic  multiplied  by  the  ratio  of 
future  to  current  emission  factors. 

(d)  PMio  hot-spot  analysis  must  be 
performed  for  projects  which  are  located 
at  sites  at  whi<ji  violations  have  been 
verified  by  monitoring,  and  at  sites 
which  have  essentially  identical  vehicle 
and  roadway  emission  and  dispersion 
characteristics  (including  sites  near  one 
at  which  a  violation  has  been 
monitored).  The  projects  which  require 
PMio  hot-spot  analysis  shall  be 
determined  through  the  interagency 
consultation  process  required  in 
§51.402.  In  PMio  nonattainment  and 
maintenance  areas,  new  or  expanded 
bus  and  rail  terminals  and  transfer 
points  which  increase  the  number  of 
diesel  vehicles  congregating  at  a  single 
location  require  hot-spot  analysis.  DOT 
may  choose  to  make  a  categorical 
conformity  determination  on  bus  and 
rail  terminals  or  transfer  points  based  on 
appropriate  modeling  of  various 
terminal  sizes,  configurations,  and 
activity  levels.  The  requirements  of  this 
paragraph  for  quantitative  hot-spot 
analysis  will  not  take  effect  until  EPA 
releases  modeling  guidance  on  this 
subject  and  announces  in  the  Federal 
Register  that  these  requirements  are  in 
effect. 

(e)  Hot-spot  analysis  assumptions 
must  be  consistent  with  tl)ose  in  the 
regional  emissions  analysis  for  those 
inputs  which  are  required  for  both 
analyses. 


(0  I^io  or  CX)  mitigation  or  control 
measures  shall  be  assumed  in  the  hot- 
spot  analysis  only  where  there  are 
written  commitments  from  the  project 
sponsor  and/or  operator  to  the 
implementation  of  such  measures,  as 
reouired  by  §  51.458(a). 

(g)  CO  and  PMio  hot-spot  analyses  are 
not  required  to  consider  construction- 
related  activities  which  cause  temporary 
increases  in  emissions.  Each  site  which 
is  affected  by  construction-related 
activities  shall  be  considered  separately, 
using  established  "Guideline"  methods. 
Temporary  increases  are  deftned  as 
those  which  occur  only  during  the 
construction  phase  and  last  Hve  years  or 
less  at  any  individual  site. 

§51.456    Using  ttw  motor  vehicle 
•mtssione  budget  In  i»m  appttcabie 
Implementation  plan  (or  implementation 
plan  sutHiiisaion^ 

(aj  In  interpreting  an  applicable 
implementation  plan  (or 
implementation  plan  submission)  with 
respect  to  its  motor  vehicle  emissions 
budget(s),  the  MPO  and  DOT  may  not 
infer  additions  to  the  budget(s)  that  are 
not  explicitly  intended  by  the 
implementation  plan  (or  submission). 
Unless  the  implementation  plan 
explicitly  quantifies  the  amount  by 
which  motor  vehicle  emissions  could  be 
higher  while  still  allowing  a 
demonstration  of  compliance  with  the 
milestone,  attainment,  or  maintenance 
requirement  and  explicitly  states  an 
intent  that  some  or  all  of  this  additional 
amount  should  be  available  to  the  MPO 
and  DOT  in  the  emission  budget  for 
conformity  purposes,  the  MPO  may  not 
interpret  the  budget  to  be  higher  than 
the  implementation  plan's  estimate  of 
future  emissions.  This  applies  in 
particular  to  applicable  implementation 
plans  (or  submissions)  which 
demonstrate  that  after  implementation 
of  control  measures  in  the 
implementation  plan: 

(1)  Emissions  from  all  sources  will  be 
less  than  the  total  emissions  that  would 
be  consistent  with  a  required 
demonstration  of  an  emissions 
reduction  milestone; 

(2)  Emissions  from  all  sources  will 
result  in  achieving  attainment  prior  to 
the  attaimnent  deadline  and/or  ambient 
concentrations  in  the  attainment 
deadline  year  will  be  lower  than  needed 
to  demonstrate  attainment;  or 

(3)  Emissions  will  be  lower  than 
needed  to  provide  for  continued 
iiiaintenance. 

(b)  If  an  applicable  implementation 
])lan  submitted  before  November  24, 
1 993  demonstrates  that  emissions  from 
all  sources  will  be  less  than  the  total 
emissions  that  would  be  consistent  with 


attainment  and  quantifies  that  "safety 
margin,"  the  State  may  submit  a  SIP 
revision  which  assigns  some  or  all  of 
this  safety  margin  to  highway  and 
transit  mobile  sources  ror  the  purposes 
of  conformity.  Such  a  SEP  revision,  once 
it  is  endorsed  by  the  Governor  and  has 
been  subject  to  a  public  hearing,  may  be 
used  for  the  purposes  of  transportation 
conformity  biefore  it  is  approved  by 
EPA. 

(c)  A  conformity  demonstration  shall 
not  trade  emissions  among  budgets 
which  the  applicable  implementation 
plan  (or  implementation  plan 
submission)  allocates  for  different 
pollutants  or  precursors,  or  among 
budgets  allocated  to  motor  vehicles  and 
other  sources,  without  a  SIP  revision  or 
a  SIP  which  establishes  mechanisms  for 
such  trades. 

(d)  If  the  applicable  implementation 
plan  (or  implementation  plan 
submission)  estimates  future  emissions 
by  geographic  subarea  of  the 
nonattainment  area,  the  MPO  and  DOT 
are  not  required  to  consider  this  to 
establish  subarea  budgets,  unless  the 
applicable  implementation  plan  (or 
implementation  plan  submission) 
explicitly  indicates  an  intent  to  create 
such  subarea  budgets  for  the  purposes  of 
conformity. 

(e)  If  a  nonattainment  area  includes 
more  than  one  MPO,  the  SIP  may 
establish  motor  vehicle  emissions 
budgets  for  each  MPO,  or  else  the  MPOs 
must  collectively  make  a  conformity 
determination  for  the  entire 
nonattainment  area. 

$51,458  En(orceat>IHty  of  design  concept 
and  scope  and  project-level  mitigation  and 
control  measures. 

(a)  Prior  to  determining  that  a 
transportation  project  is  in  conformity, 
the  MPO,  other  recipient  of  funds 
designated  under  tiUe  23  U.S.C  or  the 
Federal  Transit  Act,  FHWA.  or  FTA 
must  obtain  bom  the  project  sponsor 
and/or  operator  written  commitments  to 
implement  in  the  construction  of  the 
project  and  operation  of  the  resulting 
Cacility  or  service  any  project-level 
mitigation  or  control  measures  which 
are  identified  as  conditions  for  NEPA 
process  completion  with  respect  to  local 
PMio  or  CO  impacts.  Before  making 
conformity  determinations  written 
commitments  must  also  be  obtained  tor 
project-level  mitigation  or  control 
measures  which  are  conditions  for 
making  conformity  detenoainations  for  a 
transportation  plan  or  TIP  and  included 
in  the  project  design  concept  and  scope 
which  is  used  in  the  regional  emissions 
analysis  required  by  §§  51.428  through 
51.432  and  §§  51.436  through  51.440  or 
used  in  the  project-level  hot-spot 
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analysis  required  by  §§  51.424  and 
51.434. 

(b)  Project  sponsors  voluntarily 
committing  to  mitigation  measures  to 
facilitate  positive  conformity 
determinations  must  comply  with  the 
obligations  of  such  commitments. 

(c)  The  implementation  plan  revision 
required  in  §  51.396  shall  provide  that 
written  commitments  to  mitigation 
measures  must  be  obtained  prior  to  a 
positive  conformity  deteiminction,  and 
that  project  sponsors  must  comply  with 
such  commitments. 

(d)  During  the  control  strategy  and 
maintenance  periods,  if  the  MPO  ar 
project  sponsor  believes  the  mitigation 
or  control  measure  is  no  longer 
necessary  for  conformity,  the  project 
sponsjor  or  operator  noay  be  relieved  trf 


its  (^ligatioa  to  impianMnl  the' 
mitigation  or  control  measure  if  it  can 
demonstrate  that  the  requirements  of 
§§  51.424,  51.428.  and  51.430  are 
satisfied  without  the  mitigation  or 
control  measure,  and  so  notifies  the 
agencies  involved  in  the  interagency 
consultation  process  required  under 
§  51.402.  The  MPO  and  DOT  must 
confirm  that  the  transportation  plan  and 
TIP  still  satisfy  the  requirements  of 
§§  51.428  and  51.430  and  that  the 
project  still  satisfies  the  requirements  of 
§  51.424,  and  therefore  that  the 
conftwmity  determinations  for  the 
transportation  plan,  TIP.  and  project  are 
still  valid. 

$51,460    Exempt  prelects. 

Notwithstanding  the  other 
requirements  of  this  subpart,  highway 

Table  2.—Exeupt  Projects 


and  transit  projects  of  the  types  listed  in 
Table  2  are  exempt  from  the 
requirement  that  a  conformity 
determination  be  made.  Such  projects 
may  proceed  tovrard  implementation 
even  in  the  absence  of  a  conforming 
transportation  plan  and  TIP.  A 
particuln-  action  of  the  type  listed  in 
Table  2  is  not  exempt  if  the  MPO  in 
consultation  with  other  agencies  (see 
§  51.402(cKl)Uii)).  the  EPA.  and  the 
FHWA  (in  the  case  of  a  highway  project) 
or  the  FTA  (in  the  esse  of  a  transit 
project)  concur  that  it  has  patantially 
adverse  emissions  impacts  for  any 
reason.  States  and  MPOs  must  ensure 
that  exempt  projects  do  not  interfere 
with  TCM  implementation. 


Safety 


Railroad/hig»WMiy  Glossing. 

Hazard  alinwwiion  program. 

Safer  rKxvFederai-aid  system  roads. 

Shoutdar  impiovementK.  ' 

tncre— ing  ^gN  dtolwice. 

Safety  improvemem  progrant 

Traffic  corttot  dawces  and  opeiating  assistance  ottwr  tttan  sigrayizalion  protects. 

RailroadWgtwwy  cfosaing  warning  devices. 

Guardrails,  medun  tsarriers,  crash  cushions. 

Pavemanl  resurtaong  andfor  rahabatatiow. 

Pavemert  martuno  demomlMioa 

Emergenqr  relief  (23  U.S.C  t2^ 

Ferwing. 

SIdd  trettnents. 

Safety  roadside  rest  areas. 

Addmgimadtana. 

Truck  dMaino  lanes  eutsida  th*  urtjenized  area. 

Lighting  improvements. 

Widening  naoow  pavements  or  recorwtnjctinf  bridges  (no  adcRional  travel  lanes). 
EmergancybucKpunovers. 

Mass  Transit 
Operating  assistance  to  transit  agencies. 
Purchase  o(  support  vehicles. 
RehabitHation  of  transit  vehicles.^ 

Purehaaa  of  office,  shop,  and  operating  equipment  for  existing  facilities. 
Purchaaa  of  operating  equipmer*  lor  vehicles  (e.g..  radios.  faretx)xes.  Ifls.  etc). 
Coe^uction  or  renovation  of  power,  signal,  and  communications  systems. 
Con^vK^itm  d  srraltpt^enger  sheders  and  Information  kiosks. 

Reoonsfrurton  or  renovation  of  transit  buildings  and  structures  (e.g..  rail  or  bus  buildings,  storage  and  maintenance  faciHes. 
and  anciiary  stictures).  ' 

RehaMitMion  or  reconsfruction  ««  ttacfc  skuctures,  tradt.  and  track  bad  in  exisfing  rigttfs-of-way 
Purchase  of  new  buses  and  rail  cars  to  replace  existing  vehicles  or  for  minor  expansions  of  the  fJeeti 
Conslwction  o#  new  bus  or  rai  slorage/mairtBiiance  facilities  categoricaBy  excluded  io  23  CFR  part  77t. 

,   |l  AirOuaOly 

Continuatton  of  ride-sharing  and  van^Moiing  promotion  activities  at  cwrenl  levels. 
Bicyda  and  pedestrian  faciiitiea. 

.  I'  Othac 

Specific  activities  which  do  not  involve  or  lead  directly  to  construction,  such  as- 
Planning  and  technical  sludtes. 
Grants  lor  taining  and  research  programs. 
Planning  activities  conducted  pursuant  to  titles  23  and  49  U.S.C. 
Federal-ak)  systems,  levisions. 

EnginewngtoMsess social. economic,  and environmenlal effects  ^ 
Noise  anenuafeon 

Advance  land  aoqusKions  (23  CFR  part  712  or  23  CFR  p«t  771). 
Acquisition  of  scenic  easements. 
Plantings,  landscaping,  etc. 
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Table  2.— Exempt  Projects— Continued 


Stgn  removal. 

Directional  and  intormattor^  signs. 

TransportatKxi  enhancement  activities  (except  rehabilitation  and  operation  ol  historic  transportation  buildings,  stnxtures,  or  facilities). 
Repair  of  damage  caused  by  natural  disasters,  civil  unrest,  or  terrorist  acts,  except  projects  involving  sutjstantial  functional,  kxational  or  capac- 
ity changes. 

'  Pls^io  nor^nainment  or  maintenance  areas,  such  projects  are  exempt  only  if  they  are  in  compliance  with  control  measures  in  the  applicable 
implementation  plan. 


i  51 .462    Pro)«cts  •xwnpl  from  regional 
emissions  analyses. 

Notwithstanding  the  other 
requirements  of  this  subpart,  highway 
and  transit  projects  of  the  types  listed  in 
Table  3  are  exempt  from  regional 
emissions  analysis  requirements.  The 
local  effects  of  these  projects  with 
respect  to  CO  or  PMio  concentrations 
must  be  considered  to  determine  if  a 
hot-spot  analysis  is  required  prior  to 
making  a  project-level  conformity 
determination.  These  projects  may  then 
proceed  to  the  project  development 
process  even  in  the  absence  of  a 
conforming  transportation  plan  and  TIP. 
A  particular  action  of  the  type  listed  in 
Table  3  is  not  exempt  from  regional 
emissions  analysis  if  the  MPO  in 
consultation  with  other  agencies  (see 
§  51.402(c)(l)(iii)),  the  EPA,  and  the 
FHWA  (in  the  case  of  a  highway  project) 
or  the  FTA  (in  the  case  of  a  transit 
project)  concur  that  it  has  potential 
regional  impacts  for  any  reason. 

Table  3.— Projects  Exempt  From 
Regional  Emissions  Analyses 


Intersection  channelization  projects. 
Intersection  signalization  projects  at  individual 

intersections. 
Interchange  reconfiguration  projects. 
Changes  in  vertical  arxj  horizomal  alignment. 
Truck  size  and  weight  inspection  stations. 
Bus  terminals  and  transfer  points. 

§  51 .464    Special  provisions  for 
nonattalnment  areas  which  an  not  required 
to  demonstrate  reasonable  further  progress 
and  attainment 

(a)  Application.  This  section  applies 
in  the  following  areas: 

(1)  Rural  transport  ozone 
nonattainment  areas; 

(2)  Marginal  ozone  areas; 

(3)  Submarginal  ozone  areas; 

(4)  Transitional  ozone  areas; 

(5)  Incomplete  data  ozone  areas; 

(6)  Moderate  CO  areas  with  a  design 
value  of  12.7  ppm  or  less;  and 

(7)  Not  classified  CO  areas. 

(b)  Default  conformity  procedures. 
The  criteria  and  procedures  in  §§  51.436 
through  51.440  will  remain  in  effect 
throughout  the  control  strategy  period 
for  transportation  plans.  TIPs.  and 


projects  (not  from  a  conforming  plan 
and  TIP)  in  lieu  of  the  procedures  in 
§§51.428  through  51.432.  except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section. 

(c)  Optional  conformity  procedures. 
The  State  or  MPO  may  voluntarily 
develop  an  attainment  demonstration 
and  corresponding  motor  vehicle 
emissions  budget  like  those  required  in 
areas  with  higher  nonattainment 
classiTications.  In  this  case,  the  State 
must  submit  an  implementation  plan 
revision  which  contains  that  budget  and 
attainment  demonstration.  Once  EPA 
has  approved  this  implementation  plan 
revision,  the  procedures  in  §§51.428 
through  51.432  apply  in  lieu  of  the 
procedures  in  §§  51.436  through  51.440. 

3.  A  new  part  93  is  added  to  read  as 
follows: 

PART  93— DETERMINING 
CONFORMITY  OF  FEDERAL  ACTIONS 
TO  STATE  OR  FEDERAL 
IMPLEMENTATION  PLANS 

Subpart  A— Conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Proiects  Developed, 
Funded  or  Approved  Under  TItl*  23  U.S.C. 
or  the  Federal  Transit  Act 

93.100  Purpose. 

93.101  Definitions. 

93.102  Applicability. 

93.103  Priority. 

93.104  Frequency  of  confonnity 
determinations. 

93.105  Consultation. 

93. 106  Content  of  transportation  plans. 

93.107  Relationship  of  transportation  plan 
and  TIP  conformity  with  the  NEPA 
process. 

93.108  Fiscal  constraints  for  transportation 
plans  and  TIPs. 

93.109  Criteria  and  procedures  for 
determining  conformity  of  transportation 
plans,  programs,  and  projects:  General. 

93.110  Criteria  and  procedures:  Latest 
planning  assumptions. 

93. 1 1 1  Criteria  and  procedures:  Latest 
emissions  model. 

93.112  Criteria  and  procedures: 
Consultation. 

93. 1 1 3  Criteria  and  procedures:  Timely 
implementation  of  TCMs. 

93.114  Criteria  and  procedures:  Currently 
conforming  transportation  plan  and  TIP. 


Sec. 

93.115  Criteria  and  procedures:  Projects 
from  a  plan  and  TIP. 

93.116  Criteria  and  procedures:  Localized 
CO  and  PMki  violations  (hot  spots). 

93.117  Criteria  and  procedures:  Compliance 
with  PMi(i  control  measures. 

93.118  Criteria  and  procedures;  Motor 
vehicle  emissions  budget  (transportation 
plan). 

93.119  Criteria  and  procedures:  Motor 
vehicle  emissions  budget  (TIP). 

93.120  Criteria  and  procedures:  Motor 
vehicle  emissions  budget  (project  not 
from  a  plan  and  TIP). 

93.121  Criteria  and  procedures:  Localized 
CO  violations  (hot  spots)  in  the  interim 
period. 

93.122  Criteria  and  procedures:  Interim 
period  reductions  in  ozone  and  CO  areas 
(transportation  plan). 

93.123  Criteria  and  procedures:  Interim 
period  reductions  in  ozone  and  CO  areas 
(TIP). 

93.124  Criteria  and  procedures:  Interim 
period  reductions  for  ozone  and  CO 
areas  (project  not  from  a  plan  and  TIP). 

93.125  Criteria  and  procedures:  Interim 
period  reductions  for  PMhi  and  NO2 
areas  (transportation  plan). 

93.126  Criteria  and  procedures:  Interim 
period  reductions  for  PMio  and  NO] 
areas  (TIP). 

93.127  Criteria  and  procedures:  Interim 
period  reductions  for  PMio  and  NO2 
areas  (project  not  from  a  plan  and  TIP). 

93.128  Transition  from  the  interim  period 
to  the  control  strategy  period. 

93.129  Requirements  for  adoption  or 
approval  of  projects  by  other  recipients 
of  funds  designated  under  title  23  (J.S.C. 
or  the  Federal  Transit  Act. 

93.130  Procedures  for  determining  regional 
transportation-related  emissions. 

93.131  Procedures  for  determining 
localized  CO  and  PMio  concentrations 
(hot-spot  analysis). 

93.132  Using  the  motor  vehicle  emissions 
budget  in  the  applicable  implementation 
plan  (or  implementation  plan 
submission). 

93.133  Enforceability  of  design  concept  and 
scope  and  project-level  mitigation  and 
control  measures. 

93.134  Exempt  projects. 

93.135  Projects  exempt  from  regional 
emissions  analyses. 

93.136  Special  provisions  for 
nonattainment  areas  which  are  not 
required  to  demonstrate  reasonable 
further  progress  and  attainment. 

Authority:  42  U.S.C.  7401-7671p. 
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SubfMrt  A— Confonmiy  to  State  or 
Fedarat  hnplemeniatlon  Plana  of 
TraaaportaHon  Plana.  Prograwta.  and 
Projecta  Oaweloped.  Funded  or 
Approved  Under  TMe  23  U^C.  or  ttia 
Federal  Tranait  Act 

f  93.100    Purpose. 

Tbe  purpose  of  this  subpart  is  to 
implement  section  1 76(c)  of  tbe  Gean 
Air  Act  (CAA),  m  amended  |42  U.S.C 
7401  et  seqX  and  the  related 
requiremenU  of  23  U.S.C  109(j).  with 
respect  to  the  confonnity  of 
transportation  plans,  programs,  and 
projects  which  ara  developed,  funded, 
or  approved  by  the  United  States 
Department  of  Transportation  (DOT), 
and  by  metropolitan  planning 
organizations  (MPOs)  or  other  reciptenis 
of  funds  under  title  23  U.S.C  or  the 
Federal  Transit  Act  (49  U.S.C  1601  et 
seq.i  This  subpart  sets  forth  policy, 
criteria,  and  procedures  for 
demonstrating  and  assuring  confcmnity 
of  such  activities  to  an  applicable 
in4>lementation  plan  developed 
purauant  to  section  110  and  Part  D  of 
the  CAA. 

f93.t01    Oeflnltlons. 

Terms  used  but  not  defined  in  this 
subpart  shall  have  the  meaning  given 
them  by  the  CAA.  titles  23  and 49 
U.S.C.  other  Environmental  Protecti(» 
Agency  (EPA)  regulations,  or  other  DOT 
regulations,  in  that  order  of  priority. 

Applicable  implementation  plan  is 
defined  in  section  302(q]  of  the  CAA 
and  means  the  portion  (or  portions)  of 
the  implementation  plan,  or  most  recent 
revision  thereof,  which  has  been 
approved  under  section  110.  or 
promulgated  under  section  110(c),  or 
promulgated  or  approved  pursuant  to 
regulations  promulgated  under  section 
301(d)  and  which  implements  the 
relevant  requirements  of  the  CAA. 

CAA  means  the  Clean  Air  Act.  as 
amended. 

Cause  or  contribute  to  a  new  violation 
for  a  project  means: 

(1)  To  cause  or  contribute  to  a  new 
violation  of  a  standard  in  the  area 
substantially  affected  by  the  project  or 
over  a  region  which  would  otherwise 
not  be  m  violation  of  the  standard 
during  the  future  period  in  question,  if 
the  nroject  were  not  implemented,  or 

(2)  To  contribute  to  a  new  violation  in 
a  manner  that  would  increase  the 
frequency  or  severity  of  a  new  violation 
of  a  standard  in  such  area. 

Control  strategy  implementation  plan 
revision  is  the  applicable 
implementation  plan  which  contains 
specific  strategies  for  controlling  the 
emissions  of  and  reducing  ambient 
levels  of  poihitmits  in  order  to  satisfy 


CAA  requirements  for  demonstrations  of 
reasonable  further  progress  and 
attainment  (CAA  sections  182(b)(l>, 
182(c)(2)(A).  182|c)(2)(B),  187(aK7). 
189(a)(1)(B),  and  l«9(b)(l  )(A):  and 
sections  192(a)  and  192(b).  lor  nitrogen 
dioxide). 

Control  strategy  period  with  respect  to 
particulate  matter  less  thm  10  microns 
in  diameter  (PMio),  carbon  monoxide 
(CO),  nitrogen  dioxide  (NO2),  and/or 
ozone  precursors  (volatile  organic 
compounds  and  oxides  of  nitrogen), 
means  that  period  of  time  after  EPA 
approves  control  strategy 
implementation  plan  revisions 
containing  strategies  for  controlling 
PMkk  NO2.  CO,  and/or  ozone,  as 
appropriate.  This  period  ends  when  a 
State  submits  and  EPA  approves  a 
request  under  section  107(d)  of  the  CAA 
for  redesignation  to  an  attainment  area. 

Design  concept  means  the  type  of 
facility  identified  by  the  project,  e.g., 
freeway,  expressway,  arterial  highway, 
grade-separated  highway,  reserved  right- 
of-way  rail  transit,  mixed-traffic  rail 
transit,  exclusive  busway,  e«c. 

Design  scope  means  the  design 
aspects  which  will  affect  the  proposed 
facility's  impact  on  regional  emissions, 
usually  as  they  rebte  to  vehicle  or 
person  carrying  capacity  and  control, 
e.g.,  number  of  lanes  or  tracks  to  be 
constructed  or  added,  length  of  project, 
sjgnalization,  access  control  including 
approximate  number  and  location  of 
interchanges,  preferential  treatment  for 
high-occupancy  vehicles,  etc 

DOT  means  the  United  States 
Department  of  Transportation. 

EPA  means  the  Environmental 
Protection  Agency. 

FHWA  means  the  Federal  Highway 
Administration  of  DOT. 

FHWA/FTA  project,  for  the  purpose  of 
this  subpart,  is  any  highway  or  transit 
project  which  is  proposed  to  receive 
funding  assistance  and  approval 
through  the  Federal-Aid  Highway 
program  or  the  Federal  mass  transit 
program,  or  requires  Federal  Highway 
Administration  (FHWA)  or  Federal 
Transit  Administration  (FTA)  approval 
for  some  aspect  of  the  project,  such  as 
connection  to  an  interstate  highway  or 
deviation  from  applicable  design 
standards  on  the  interstate  system. 

FTA  means  the  Federal  Transit 
Administration  of  EXDT. 

Forecast  period  with  respect  to  a 
transportation  plan  is  the  period 
covered  by  the  transportation  plan 
pursuant  to  23  CFR  part  450. 

Higfrwoypro/ecf  is  an  undertaking  to 
implement  or  modify  a  highway  facility 
or  highway-related  program.  Such  an 
undertaking  consists  of  all  required 
phases  necessary  for  implementation. 


For  analytical  purposes,  it  must  be 
defined  sufficiently  to: 

(1)  Connect  logical  termini  and  be  of 
sufficient  length  to  address 
environmental  matters  on  a  broad  scope; 

(2)  Have  independent  utility  or 
significance,  i.e.,  be  usable  and  be  a 
reasonable  expenditure  even  if  no 
additional  transportation  improvements 
in  the  area  are  made:  and 

(3)  Not  restrict  consideration  of 
alternatives  for  other  reasonably 
foreseeable  transportation 
improvements. 

Horizon  year  is  a  year  for  which  tt»e 
transportation  plan  describes  the 
envisioned  transportation  system 
according  to  $93,106. 

Hot-spot  analysis  is  an  estimation  of 
likely  future  localiz^ed  CO  and  PMm» 
pollutant  concentrations  and  a 
comparison  of  those  concentrations  to 
the  national  ambient  air  quality 
standards.  Pollutant  concentrations  to 
be  estimated  should  be  based  on  tbe 
total  emissions  burden  which  may 
result  frxiro  the  implementation  of  a 
single,  specific  project,  suraoMd 
together  with  future  background 
concentrations  (which  can  be  estinnated 
using  the  ratio  of  future  to  current  traffic 
multiplied  by  the  ratio  of  future  to 
current  emission  factors)  expected  in 
the  area.  The  total  concentration  mast 
be  estimated  and  analyzed  at 
appropriate  receptor  locations  in  the 
area  substantially  affected  by  the 
project.  Hot-spot  analysis  assesses 
impects  on  a  scale  smaller  than  the 
entire  nonattainment  or  maintenance 
area,  including,  for  example,  congested 
roadway  intersections  and  highways  or 
transit  terminals,  and  uses  an  air  quality 
dispersion  model  to  determine  tbe 
effects  of  emissions  on  air  quality. 

Incomplete  data  area  means  any 
ozone  nonattainment  area  which  EPA 
has  classified,  ia  40  CFR  part  81.  as  an 
irxcomplete  data  area. 

Increase  the  frequency  or  severity 
means  to  cause  a  location  or  region  to 
exceed  a  standard  more  often  or  to  cause 
a  violation  at  a  greater  concentration 
than  previously  existed  and/ or  would 
otherwise  exist  during  the  future  period 
in  question,  if  the  project  were  not 
implemented. 

ISTEA  means  the  Intermodal  Surfac-e 
Transportation  Efficiency  Act  of  1991. 

Maintenance  area  means  any 
geographic  region  of  the  United  States 
previously  designated  nonattainment 
pursuant  to  the  CAA  Amendments  of 
1990  and  subsequently  redesignated  to 
attainment  subject  to  the  requirement  to 
develop  a  maintenance  plan  under 
section  175A  of  the  CAA.  as  amended. 

Maintenance  period  with  respect  to  a 
pollutant  or  pollutant  precursor  meaiis 
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that  period  of  time  beginning  when  a 
State  submits  and  EPA  approves  a 
request  under  section  107(d)  of  the  CAA 
for  redesignation  to  an  attainment  area, 
and  lasting  for  20  years,  unless  the 
applicable  implementation  plan 
specifies  that  the  maintenance  period 
shall  last  for  more  than  20  years. 

Metropolitan  planning  organization 
(MPO)  is  that  organization  designated  as 
being  responsible,  together  with  the 
State,  for  conducting  the  continuing, 
cooperative,  and  comprehensive 
planning  process  under  23  U.S.C.  134 
and  49  U.S.C  1607.  It  is  the  forum  for 
cooperative  transportation  decision- 
making. 

Milestone  has  the  meaning  given  in 
sections  182(g)(1)  and  189(c)  of  the 
CAA.  A  milestone  consists  of  an 
emissions  level  and  the  date  on  which 
it  is  required  to  be  achieved. 

Motor  vehicle  emissions  budget  is  that 
portion  of  the  total  allowable  emissions 
defined  in  a  revision  to  the  applicable 
implementation  plan  (or  in  an 
implementation  plan  revision  which 
was  endorsed  by  the  Governor  or  his  or 
her  designee,  subject  to  a  public 
hearing,  and  submitted  to  EPA,  but  not 
yet  approved  by  EPA)  for  a  certain  date 
for  the  purpose  of  meeting  reasonable 
further  progress  milestones  or 
attainment  or  maintenance 
demonstrations,  for  any  criteria 
pollutant  or  its  precursors,  allocated  by 
the  applicable  implementation  plan  to 
highway  and  transit  vehicles.  The 
applicable  implementation  plan  for  an 
ozone  nonattainment  area  may  also 
designate  a  motor  vehicle  emissions 
budget  for  oxides  of  nitrogen  (NOx)  for 
a  reasonable  further  progress  milestone 
year  if  the  applicable  implementation 
plan  demonstrates  that  this  NOx  budget 
will  be  achieved  with  measures  in  the 
implementation  plan  (as  an 
implementation  plan  must  do  for  VOC 
milestone  requirements).  The  applicable 
implementation  plan  for  an  ozone 
nonattainment  area  includes  a  NOx 
budget  if  NOx  reductions  are  being 
substituted  for  reductions  in  volatile 
organic  compounds  in  milestone  years 
reouired  for  reasonable  further  progress. 

National  ambient  air  quality 
standards  (NAAQS)  are  those  standards 
established  pursuant  to  section  109  of 
theC\A. 

NEPA  means  the  National 
Environmental  PoHcy  Act  of  1969,  as 
amended  (42  U.S.C  4321  et  seq.). 

NEPA  process  completion,  for  the 
purposes  of  this  subpart,  with  respect  to 
FHWA  or  FTA.  means  the  point  at 
which  there  is  a  specific  action  to  make 
a  determination  that  a  project  is 
categorically  excluded,  to  make  a 
Finding  of  No  SigniRcant  Impact,  or  to 


issue  a  record  of  decision  on  a  Final 
Environmental  Impact  Statement  under 
NEPA. 

Nonattainment  area  means  any 
geographic  region  of  the  United  States 
which  has  been  designated  as 
nonattainment  under  section  107  of  the 
CAA  for  any  pollutant  for  which  a 
national  ambient  air  quality  standard 
exists. 

Not  classified  area  means  any  carbon 
monoxide  nonattamment  area  which 
EPA  has  not  classified  as  either 
moderate  or  serious. 

Phase  II  of  the  interim  period  with 
respect  to  a  pollutant  or  pollutant 
precursor  means  that  period  of  time 
after  the  effective  date  of  this  rule, 
lasting  until  the  earlier  of  the  following: 
submission  to  EPA  of  the  relevant 
control  strategy  implementation  plan 
revisions  which  have  been  endorsed  by 
the  Governor  (or  his  or  her  designee) 
and  have  been  subject  to  a  public 
hearing,  or  the  date  that  the  Clean  Air 
Act  requires  relevant  control  strategy 
implementation  plans  to  be  submitted  to 
EPA,  provided  EPA  has  notified  the 
State.  MPO,  and  DOT  of  the  State's 
failure  to  submit  any  such  plans.  The 
precise  end  of  Phase  11  of  the  interim 
period  is  defined  in  §93.128. 

Project  means  a  highway  project  or 
transit  project. 

Recipient  of  funds  designated  under 
title  23  U.S.C.  or  the  Federal  Transit  Act 
means  any  agency  at  any  level  of  State, 
county,  city,  or  regional  government 
that  routinely  receives  title  23  U.S.C.  or 
Federal  Transit  Act  funds  to  construct 
FHWA/FTA  projects,  operate  FHWA/ 
FTA  projects  or  equipment,  purchase 
equipment,  or  undertake  other  services 
or  operations  via  contracts  or 
agreements.  This  definition  does  not 
include  private  landowners  or 
developers,  or  contractors  or  entities 
that  are  only  paid  for  services  or 
products  created  by  their  own 
employees. 

Regionally  significant  project  means  a 
transportation  project  (other  than  an 
exempt  project)  that  is  on  a  facility 
which  serves  regional  transportation 
needs  (such  as  access  to  and  from  the 
area  outside  of  the  region,  major  activity 
centers  in  the  region,  major  planned 
developments  such  as  new  retail  malls, 
sports  complexes,  etc.,  or  transportation 
terminals  as  well  as  most  terminals 
themselves)  and  would  normally  be 
included  in  the  modeling  of  a 
metropolitan  area's  transportation 
network,  including  at  a  minimum  all 
principal  arterial  highways  and  all  fixed 
guideway  transit  facilities  that  offer  an 
altemativeio  regional  highway  travel. 

Rural  transport  ozone  nonattainment 
area  means  an  ozone  nonattainment 


area  that  does  not  include,  and  is  not 
adjacent  to.  any  part  of  a  Metropolitan 
Statistical  Area  or,  where  one  exists,  a 
Consolidated  Metropolitan  Statistical 
Area  (as  defined  by  the  United  States 
Bureau  of  the  Census)  and  is  classified 
under  Clean  Air  Act  section  182(h)  as  a 
rural  transport  area. 

Standard  means  a  national  ambient 
air  quality  standard. 

Submarginal  area  means  any  ozone 
nonattainment  area  which  EPA  has 
classified  as  submarginal  in  40  CFR  part 
81. 

Transit  is  mass  transportation  by  bus, 
rail,  or  other  conveyance  which 
provides  general  or  special  service  to 
the  public  on  a  regular  and  continuing 
basis.  It  does  not  include  school  buses 
or  charter  or  sightseeing  services. 

Transit  project  is  an  undertaking  to 
implement  or  modify  a  transit  facility  or 
transit-related  program;  purchase  transit 
vehicles  or  equipment;  or  provide 
financial  assistance  for  transit 
operations.  It  does  not  include  actions 
that  are  solely  within  the  jurisdiction  of 
local  transit  agencies,  such  as  changes 
in  routes,  schedules,  or  fares.  It  may 
consist  of  several  phases.  For  analytical 
purposes,  it  must  be  defined  inclusively 
enough  to: 

(1)  Connect  logical  termini  and  be  of 
sufficient  length  to  address 
environmental  matters  on  a  broad  scope; 

(2)  Have  independent  utility  or 
independent  significance,  i.e.,  be  a 
reasonable  expenditure  even  if  no 
additional  transportation  improvements 
in  the  area  are  made;  and 

(3)  Not  restrict  consideration  of 
alternatives  for  other  reasonably 
foreseeable  transportation 
improvements. 

Transitional  area  means  any  ozone 
nonattainment  area  which  EPA  has 
classified  as  transitional  in  40  CFR  part 
81. 

Transitional  period  with  respect  to  a 
pollutant  or  pollutant  precursor  means 
that  period  of  time  which  begins  after 
submission  to  EPA  of  the  relevant 
control  strategy  implementation  plan 
which  has  been  endorsed  by  the 
Governor  (or  his  or  her  designee)  and 
has  been  subject  to  a  public  hearing. 
The  transitional  period  lasts  until  EPA 
takes  final  approval  or  disapproval 
action  on  the  control  strategy 
implementation  plan  submission  or 
finds  it  to  be  incomplete.  The  precise 
beginning  and  end  of  the  transitional 
period  is  defined  in  §93.128. 

Transportation  control  measure 
(TCM)  is  any  measure  that  is  specifically 
identified  and  committed  to  in  the 
applicable  implementation  plan  that  is 
either  one  of  the  types  listed  in  §  108  of 
the  CAA,  or  any  other  measure  for  the 
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purpose  of  reducing  emissions  or 
concentrations  of  air  pollutants  from 
transportation  sources  by  reducing 
vehicle  use  or  changing  traffic  flow  or 
congestion  conditions.  Notwithstanding 
the  above,  vehicle  technology-based, 
fuel-based,  and  maintenance-based 
measures  which  control  the  emissions 
from  vehicles  under  fixed  traffic 
conditions  are  not  TCMs  for  the 
purposes  of  this  subpart. 

Transportation  improvement  program 
(TIP)  means  a  staged,  multiyear. 
intermodal  program  of  transportation 
projects  covering  a  metropolitan 
planning  area  which  is  consistent  with 
the  metropolitan  transportation  plan, 
and  developed  pursuant  to  23  CFR  part 
450. 

Tmnsportatioti  plan  means  the 
official  intermodal  metropolitan 
transportation  plan  that  is  developed 
through  the  metropolitan  planning 
process  for  the  metropolitan  planning 
area,  developed  pursuant  to  23  CFR  part 
450. 

Transportation  project  is  a  highway 
project  or  a  transit  project. 

§93.102    Applicability. 

(a)  Action  applicability.  (1)  Except  as 
provided  for  in  paragraph  (c)  of  this 
section  or  §  93.134.  conformity 
determinations  are  required  for: 

(i)  The  adoption,  acceptance,  approval 
or  support  of  transportation  plans 
developed  pursuant  to  23  CFR  part  450 
or  49  CFR  part  613  by  an  MPO  or  DOT; 

(ii)  The  adoption,  acceptance, 
approval  or  support  of  TIPs  developed 
pursuant  to  23  CFR  part  450  or  49  CFR 
part  613  by  an  MPO  or  DOT;  and 

(iii)  The  approval,  funding,  or 
implementation  of  FHWA/FTA  projects. 

(2)  Conformity  determinations  are  not 
required  under  this  rule  for  individual 
projects  which  are  not  FHWA/FTA 
projects.  However.  §93.129  applies  to 
such  projects  if  they  are  regionally 
significant. 

(b)  Geographic  applicability.  (1)  The 
provisions  of  this  subpart  shall  apply  in 
all  nonattainment  and  maintenance 
areas  for  transportation-related  criteria 
pollutants  for  which  the  area  is 
designated  nonattaiiunent  or  has  a 
maintenance  plan. 

(2)  The  provisions  of  this  subpart 
apply  with  respect  to  emissions  of  the 
following  criteria  pollutants:  ozone, 
carbon  monoxide,  nitrogen  dioxide,  and 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PMio). 

(3)  The  provisions  of  this  subpart 
apply  with  respect  to  emissions  of  the 
following  precursor  pollutants: 

(i)  Volatile  organic  compounds  and 
nitrogen  oxides  in  ozone  areas  (unless 


the  Administrator  determines  under 
section  182(1)  of  the  CAA  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment): 

(ii)  Nitrogen  oxides  in  nitrogen 
dioxide  areas;  and 

(iii)  Volatile  organic  compounds, 
nitrogen  oxides,  and  PMio  in  PMio  areas 
if: 

(A)  During  the  interim  period,  the    ^ 
EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  transportation-related 
precursor  emissions  within  the 
nonattainment  area  are  a  significant 
contributor  to  the  PM,o  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT;  or 

(B)  During  the  transitional,  control 
strategy,  and  maintenance  periods,  the 
applicable  implementation  plan  (or 
implementation  plan  submission) 
establishes  a  budget  for  such  emissions 
as  part  of  the  reasonable  further 
progress,  attainment  or  maintenance 
strategy. 

(c)  Limitations.  (1)  Projects  subject  to 
this  regulation  for  which  the  NEPA 
process  and  a  conformity  determination 
have  been  completed  by  FHWA  or  FTA 
may  proceed  toward  implementation 
without  further  conformity 
determinations  if  one  of  the  following 
major  steps  has  occurred  within  the  past 
three  years:  NEPA  process  completion; 
start  of  final  design;  acquisition  of  a 
significant  portion  of  the  right-of-way; 
or  approval  of  the  plans,  spyecifications 
and  estimates.  All  phases  of  such 
projects  which  were  considered  in  the 
conformity  determination  are  also 
included,  if  those  phases  were  for  the 
purpose  of  funding,  final  design,  right- 
of-way  acquisition,  construction,  or  any 
combination  of  these  phases. 

(2)  A  new  conformity  determination 
for  the  project  will  be  required  if  there 
is  a  significant  change  in  project  design 
concept  and  scope,  if  a  supplemental 
environmental  document  for  air  quality 
purposes  is  initiated,  or  if  no  major 
steps  to  advance  the  project  have 
occurred  within  the  past  three  years. 

§93.103    Priority. 

When  assisting  or  approving  any 
action  with  air  quality-related 
consequences,  FHWA  and  FTA  shall 
give  priority  to  the  implementation  of 
those  transportation  portions  of  an 
applicable  implementation  plan 
prepared  to  attain  and  maintain  the 
NAAQS.  This  priority  shall  be 
consistent  with  statutory  requirements 
for  allocation  of  funds  among  States  or 
other  jurisdictions. 


§  93. 1 04    Frequency  of  cent onnity 
detenninations. 

(a)  Conformity  determinations  and 
conformity  redeterminations  for 
transportation  plans,  TIPs,  and  FHWA/ 
FTA  projects  must  be  made  according  to 
the  requirements  of  this  section  and  the 
applicable  implementation  plan. 

Cb)  Transportation  plans.  (1)  Each 
new  transportation  plan  must  be  found 
to  conform  before  the  transportation 
plan  is  approved  by  the  MPO  or 
accepted  by  DOT. 

(2)  All  transportation  plan  revisions 
must  be  found  to  conform  before  the 
transportation  plan  revisions  are 
approved  by  MPO  or  accepted  by  IX)T. 
unless  the  revision  merely  adds  or 
deletes  exempt  projects  listed  in 
§93.134.  The  conformity  determination 
must  be  based  on  the  transportation 
plan  and  the  revision  taken  as  a  whole. 

(3)  Conformity  of  existing 
transportation  plans  must  be 
redetermined  within  18  months  of  the 
following,  or  the  existing  conformity 
determination  will  lapse: 

(i)  November  24, 1993; 
(ii)  EPA  approval  of  an 
implementation  plan  revision  which: 

(A)  Establishes  or  revises  a 
transportation-related  emissions  budget 
(as  required  by  CAA  sections  175A(a), 
182(b)(1),  182(c)(2)(A),  182(c)(2)(B). 
187(a)(7),  189(a)(1)(B),  and  189(b)(1)(A); 
and  sections  192(a)  and  192(b),  for 
nitrogen  dioxide);  or 

(B)  Adds,  deletes,  or  changes  TCMs; 
and 

(iii)  EPA  promulgation  of  an 
implementation  plan  which  establishes 
or  revises  a  transportation-related 
emissions  budget  or  adds,  deletes,  or 
changes  TCMs. 

(4)  hi  any  case,  conformity 
determinations  must  be  made  no  less 
frequently  than  every  three  years,  or  the 
existing  conformity  determination  will 
lapse. 

(c)  Transportation  improvement 
programs.  (1)  A  new  TIP  must  be  found 
to  conform  before  the  TIP  is  approved 
by  the  MPO  or  accepted  by  DOT. 

(2)  A  TIP  amendment  requires  a  new 
conformity  determination  for  the  entire 
TIP  before  the  amendment  is  approved 
by  the  MPO  or  accepted  by  DOT,  unless 
the  amendment  merely  adds  or  deletes 
exempt  projects  listed  in  §93.134. 

(3)  After  an  MPO  adopts  a  new  or 
revised  transportation  plan,  conformity 
must  be  redetermined  by  the  MPO  and 
DOT  within  six  months  from  the  date  of 
adoption  of  the  plan,  unless  the  new  or 
revised  plan  merely  adds  or  deletes 
exempt  projects  listed  in  §93.134. 
Otherwise,  the  existing  conformity 
determination  for  the  TIP  will  lapse. 
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(4)  In  my  case,  conformity 
determinations  must  be  m«de  no  less 
frequently  than  every  three  years  or  the 
existing  conformity  determination  will 
lapse. 

(d)  Projects.  FHWA/FTA  projects 
must  be  found  to  conform  before  they 
are  adopted,  accepted,  approved,  or 
funded.  Conformity  must  be 
redetermined  for  any  FHWA/FTA 
project  if  none  of  the  following  major 
steps  has  occurred  within  the  past  three 
years:  NEPA  process  completion;  start  of 
fmal  design;  acquisition  of  a  significant 
portion  of  the  right-of-way;  or  approval 
of  the  plans,  specifications  and 
estimates. 

§93.105    Consultation. 

(a)  General.  The  implementation  plan 
revision  required  under  §  51. .396  of  this 
chapter  will  include  procedures  for 
interagency  consultation  (Federal.  State, 
and  local),  and  resolution  of  conflicts. 

(1)  The  implementation  plan  revision 
will  include  procedures  to  be 
undertaken  by  MPOs,  State  departments 
of  transportation,  and  £)OT  with  State 
and  local  air  quality  agencies  and  EPA 
before  making  conformity 
determinations,  and  by  State  and  local 
air  agencies  and  EPA  with  MPOs.  State 
departments  of  transportation,  and  DOT 
in  developing  applicable 
implementation  plans. 

(2)  Before  the  implementation  plan 
revision  is  approved  by  EPA,  MPOs  and 
State  departments  of  transportation 
before  making  conformity 
determinations  must  provide  reasonable 
opportunity  for  consultation  with  State 
air  agencies,  local  air  quality  and 
transportation  agencies,  DOT,  and  EPA. 
including  consultation  on  the  issues 
described  in  paragraph  (c)(1)  of  this 
section. 

(b)  Interagency  consuhation 
procedures:  General  factors.  (1)  States 
will  provide  in  the  implementation  plan 
well-defined  consultation  procedures 
whereby  representatives  of  the  MPOs, 
State  and  local  air  quality  planning 
agencies,  State  and  local  transportation 
agencies,  and  other  organizations  with 
responsibilities  for  developing, 
submitting,  or  implenwnting  provisions 
of  an  implementation  plan  required  by 
th«  CAA  must  consult  with  each  other 
and  with  local  or  regional  offices  of 
EPA,  FHWA,  and  FTA  on  the 
development  of  the  implementation 
plan,  the  transportation  plan,  the  TIP, 
and  associated  conformity 
determinations. 

(2)  Interagency  consultation 
procedures  will  include  at  a  minimum 
the  general  fectors  listed  below  and  the 
specific  processes  in  paragraph  (c)  of 
this  section: 


(i)  The  roles  and  responsibilities 
assigned  to  each  agency  at  each  stage  in 
the  implementation  plan  development 
process  and  the  transportation  planning 
process,  including  technical  meetings; 

(ii)  The  organizational  level  of  regular 
consultation: 

(iii)  A  process  for  circulating  (or 
providing  ready  access  to)  draft 
documents  and  supporting  materials  for 
comment  before  formal  adoption  or 
publication; 

(iv)  The  frequency  of,  or  process  for 
convening,  consultation  meetings  and 
responsibilities  for  establishing  meeting 
agendas; 

(v)  A  process  for  responding  to  the 
significant  comments  of  involved 
agencies;  and 

(vi)  A  process  for  the  development  of 
a  list  of  the  TCMs  which  are  in  the 
applicable  implementation  plan. 

(c)  Interagency  consultation 
procedures:  Specific  processes. 
Interagency  consultation  procedures 
will  also  include  the  following  specific 
processes: 

(1)  A  process  involving  the  MPO, 
State  and  local  air  quality  planning 
agencies.  State  and  local  transportation 
agencies.  EPA,  and  DOT  for  the 
following: 

(i)  Evaluating  and  choosing  a  model 
(or  models)  and  associated  methods  and 
assumptions  to  be  used  in  hot-spot 
analyses  and  regional  emissions 
analyses; 

(iij  E)etennining  which  minor  arterials 
and  other  transportation  projects  should 
be  considered  "regionally  significant" 
for  the  purposes  of  regional  emissions 
analysis  (in  addition  to  those 
functionally  classified  as  principal 
arterial  or  higher  or  fixed  guideway 
systems  or  extensions  that  offer  an 
alternative  to  regional  highway  travel), 
and  which  projects  should  be 
considered  to  havu  a  significant  change 
in  design  conoept  and  scope  from  the 
transportation  plan  or  TIP; 

(iii)  Evaluating  whether  projects 
otherwise  exempted  firom  meeting  the 
requirements  of  this  subpart  (see 
§§93.134  and  93.135)  should  be  treated 
as  non-exempt  in  cases  where  potential 
adverse  emissions  impacts  may  exist  for 
any  reason; 

fiv)  Making  a  determination,  as 
required  by  §  93.113(c)(1),  whether  past 
obstacles  to  implementation  of  TCMs 
which  are  behind  the  schedule 
established  in  the  ap>plicable 
implementation  plan  have  been 
identified  and  are  being  overcome,  and 
whether  State  aiud  local  agencies  with 
influence  over  approvals  or  funding  for 
TCMs  are  giving  maximum  priority  to 
approval  or  funding  for  TCMs.  This 
process  shall  also  consider  whether 


delays  in  TCM  impleaientation 
necessitate  revisions  to  the  applicable 
implementation  plan  to  remove  TCMs 
or  substitute  TCMs  or  other  emission 
reduction  measures; 

(v)  Identifying,  as  required  by 
§  93.131(dJ.  projects  located  at  sites  in 
PMiononattainment  areas  which  have 
vehicle  and  roadway  emission  and 
dispersion  characteristics  which  are 
essentially  identical  to  those  at  sites 
which  have  violations  verified  by 
monitoring,  and  therefore  require 
quantitative  PMio  hot-spot  analysis;  and 

(vi)  Notification  of  transportation  plan 
or  TIP  revisions  or  amendments  which 
merely  add  or  delete  exempt  projects 
listed  in  §93.134. 

(2)  A  process  involving  the  MPO  and 
State  and  local  air  quality  planning 
agencies  and  traitsportation  agencies  for 
the  following: 

(i)  Evaluating  events  which  will 
trigger  new  conformity  determinations 
in  addition  to  those  triggering  events 
established  in  §93.104;  and 

(ii)  Consulting  on  emissions  analysis 
for  transportation  activities  which  cross 
the  borders  of  MPOs  or  nonattainment 
areas  or  air  basins. 

(3)  Where  the  metropolitan  planning 
area  does  not  include  the  entire 
nonattainment  or  maintenance  area,  a 
process  involving  the  MPO  and  the 
State  department  of  transportation  for 
cooperative  planning  and  analysis  for 
purposes  of  determining  conformity  of 
all  projects  outside  the  metropolitan 
area  and  within  the  nonattainment  or 
maintenance  area. 

(4)  A  process  to  ensure  that  plans  for 
construction  of  regionally  significant 
projects  which  are  not  FHWA/FTA 
projects  (including  projects  for  which 
alternative  locations,  design  concept 
and  scope,  or  the  no-build  option  are 
still  being  considered),  including  those 
by  recipients  of  funds  designated  under 
title  23  U.S.C.  or  the  Federal  Transit 
Act,  are  disclosed  to  the  MPO  on  a 
regular  basis,  and  to  ensure  that  any 
changes  to  those  plans  are  immediately 
disclosed; 

(5)  A  process  involving  the  MPO  and 
other  recipients  of  funds  designated 
under  title  23  U.S.C  or  the  Federal 
Transit  Act  for  assximing  the  location 
and  design  concept  and  scope  of 
projects  which  are  disclosed  to  the  MPO 
as  required  by  paragraph  (c)(4)  of  this 
section  but  whose  sponsors  have  not  yet 
decided  these  featiires,  in  suffident 
detail  to  perform  the  regional  emissions 
analysis  according  to  the  requirements 
of  §93.130. 

(6)  A  process  for  consulting  on  the 
design,  schedule,  and  funding  of 
research  and  data  collection  efforts  and 
regional  transportation  model 
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development  by  the  MPO  (e.g.. 
household/travel  transportation 
surveys). 

(7)  A  process  (including  Federal 
agencies)  for  providing  final  documents 
(including  applicable  implementation 
plans  and  implementation  plan 
revisions)  and  supporting  information  to 
each  agency  after  approval  or  adoption. 

(d)  Resolving  conflicts.  Conflicts 
among  State  agencies  or  between  State 
agencies  and  an  MPO  shall  be  escalated 
to  the  Governor  if  they  cannot  be 
resolved  by  the  heads  of  the  involved 
agencies.  The  State  air  agency  has  14 
calendar  days  to  appeal  to  the  Governor 
after  the  State  DOT  or  MPO  has  notified 
the  State  air  agency  head  of  the 
resolution  of  his  or  her  comments.  The 
implementation  plan  revision  required 
by  §51.396  of  this  chapter  shall  define 
the  procedures  for  starting  of  the  14-day 
clock.  If  the  State  air  agency  appeals  to 
the  Governor,  the  final  conformity 
determination  must  have  the 
concurrence  of  the  Governor.  If  the  State 
air  agency  does  not  appeal  to  the 
Governor  within  14  days,  the  MPO  or 
State  department  of  transportation  may 
proceed  with  the  final  conformity 
determination.  The  Governor  may 
delegate  his  or  her  role  in  this  process, 
but  not  to  the  head  or  staff  of  the  State 
or  local  air  agency,  State  department  of 
transportation.  State  transportation 
commission  or  board,  or  an  MPO. 

(e)  Public  consultation  procedures. 
Affected  agencies  making  conformity 
determinations  on  transportation  plans, 
programs,  and  projects  shall  establish  a 
proactive  public  involvement  process 
which  provides  Opportunity  for  public 
review  and  comment  prior  to  taking 
formal  action  on  a  conformity 
determination  for  all  transportation 
plans  and  TIPs,  consistent  with  the 
requirements  of  23  CFR  part  450.  In 
addition,  these  agencies  must 
specifically  address  in  writing  all  public 
comments  that  known  plans  for  a 
regionally  significant  project  which  is 
not  receiving  FHWA  or  FTA  funding  or 
approval  have  not  been  properly 
reflected  in  the  emissions  analysis 
supporting  a  proposed  conformity 
finding  for  a  transportation  plan  or  TIP. 
These  agencies  shall  also  provide 
opportunity  for  public  involvement  in 
conformity  determinations  for  projects 
where  otherwise  required  by  law. 

S  93.106    Content  of  transportatton  plans. 

(a)  Transportation  plans  adopted  after 
January  1, 1995  in  serious,  severe,  or 
extreme  ozone  nonattainment  areas  and 
in  serious  carbon  monoxide 
nonattainment  areas.  The  transportation 
plan  must  specifically  describe  the 
transportation  system  envisioned  for 


certain  future  years  which  shall  be 
called  horizon  years. 

(1)  The  agency  or  organization 
developing  the  transportation  plan  may 
choose  any  years  to  be  horizon  years, 
subject  to  the  following  restrictions: 

(i)  Horizon  years  may  be  no  more  than 
10  years  apart. 

(ii)  The  first  horizon  year  may  be  no 
more  than  10  years  from  the  base  year 
used  to  validate  the  transportation 
demand  planning  model. 

(iii)  If  the  attainment  year  is  in  the 
time  span  of  the  transportation  plan,  the 
attainment  year  must  be  a  horizon  year. 

(iv)  The  last  horizon  year  must  be  the 
last  year  of  the  transportation  plan's 
forecast  period. 

(2)  For  these  horizon  years: 

(i)  The  transportation  plan  shall 
quantify  and  document  the 
demographic  and  employment  factors 
infiuencing  expected  transportation 
demand,  including  land  use  forecasts,  in 
accordance  with  implementation  plan 
provisions  and  §  93.105; 

(ii)  The  highway  and  transit  system 
shall  be  described  in  terms  of  the 
regionally  significant  additions  or 
modifications  to  the  existing 
transportation  network  which  the 
transportation  plan  envisions  to  be 
operational  in  the  horizon  years. 
Additions  and  modifications  to  the 
highway  network  shall  be  sufficiently 
identified  to  indicate  intersections  with 
existing  regionally  significant  facilities, 
and  to  determine  their  effect  on  route 
options  between  transportation  analysis 
zones.  Each  added  or  modified  highway 
segment  shall  also  be  sufficiently 
identified  in  terms  of  its  design  concept 
and  design  scope  to  allow  modeling  of 
travel  times  under  various  traffic 
volumes,  consistent  with  the  modeling 
methods  for  area-wide  transportation 
analysis  in  use  by  the  MPO.  Transit 
facilities,  equipment,  and  services 
envisioned  for  the  future  shall  be 
identified  in  terms  of  design  concept, 
design  scope,  and  operating  policies 
sufficiently  to  allow  modeling  of  their 
transit  ridership.  The  description  of 
additions  and  modifications  to  the 
transportation  network  shall  also  be 
sufficiently  specific  to  show  that  there 
is  a  reasonable  relationship  between 
expected  land  use  and  the  envisioned 
transportation  system;  and 

(iii)  Other  future  transportation 
policies,  requirements,  services,  and 
activities,  including  intermodal 
activities,  shall  be  described. 

(b)  Moderate  areas  reclassified  to 
serious.  Ozone  or  CO  nonattainment 
areas  which  are  reclassified  from 
moderate  to  serious  must  meet  the 
requirements  of  paragraph  (a)  of  this 


section  within  two  years  from  the  date 
of  reclassification. 

(c)  Transportation  plans  for  other 
areas.  Transportation  plans  for  other 
areas  must  meet  the  requirements  of 
paragraph  (a)  of  this  section  at  least  to 
the  extent  it  has  been  the  previous 
practice  of  the  MPO  to  prepare  plans 
which  meet  those  requirements. 
Otherwise,  transportation  plans  must 
describe  the  transportation  system 
envisioned  for  the  future  specifically 
enough  to  allow  determination  of 
conformity  according  to  the  criteria  and 
procedures  of  §§  93.109  through  93.127. 

(d)  Savings.  The  requirements  of  this 
section  supplement  other  requirements 
of  applicable  law  or  regulation 
governing  the  format  or  content  of 
transportation  plans. 

$  93.1 07    Ralatlonslilp  of  transportation 
plan  and  TIP  conformity  with  th«  NEPA 
process. 

The  degree  of  specificity  required  in 
the  transportation  plan  and  the  specific 
travel  network  assumed  for  air  quality 
modeling  do  not  preclude  the 
consideration  of  alternatives  in  the 
NEPA  process  or  other  project 
development  studies.  Should  the  NEPA 
process  result  in  a  project  with  design 
concept  and  scope  significantly 
different  from  that  in  the  transportation 
plan  or  TIP,  the  project  must  meet  the 
criteria  in  §§93.109  through  93.127  for 
projects  not  from  a  TIP  before  NEPA 
process  completion. 

§93.108    Fiscal  constraints  for 
transportation  plans  and  TIPs. 

Transportation  plans  and  TIPs  must 
be  fiscally  constrained  consistent  with 
DOT'S  metropolitan  planning 
regulations  at  23  CFR  part  450  in  order 
to  be  found  in  conformity. 

§  93. 1 09    Criteria  and  procedures  for 
determining  conformity  of  transportation 
plans,  programs,  and  protects:  General. 

(a)  In  order  to  be  found  to  conform, 
each  transportation  plan,  program,  and 
FHWA/FTA  project  must  satisfy  the 
applicable  criteria  and  procedures  in 
§§  93.110  through  93.127  as  listed  in 
Table  1  in  paragraph  (b)  of  this  section, 
and  must  comply  with  all  applicable 
conformity  requirements  of 
implementation  plans  and  of  court 
orders  for  the  area  which  pertain 
specifically  to  conformity  determination 
requirements.  The  criteria  for  making 
conformity  determinations  differ  based 
on  the  action  under  review 
(transportation  plans.  TIPs,  and  FHWAy 
FTA  projects),  the  time  period  in  which 
the  conformity  determination  is  made, 
and  the  relevant  pollutant. 

(b)  The  following  table  indicates  the 
criteria  and  procedures  in  §§93.110 
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through  93.127  which  apply  for  each 
action  in  each  time  period. 

Table  1  .—Conformity  Criteria 


Action 


Criteria 


AN  Periods 


Transportation  Plan  ... 

§§93.110.93.111, 

93.112.93.113(b). 

TIP 

§§93.110.93.111. 

93.112.93.113(c). 

Project  (From  a  corv 

§§93.110.93.111. 

tornvr^plan  arxl 

93.112.93.114. 

TIP). 

93.115.93.116. 

93.117. 

Project  (Not  from  a 

§§93.110.93.111. 

conforming  pian 

93.112.93.113(d), 

and  TIP). 

93.114.93.116. 

93.117. 

Ptiase  R  of  the  Interim  Period 


Transportation  Plan  ... 

§§93.122.93.125. 

TIP 

§§93.123.93.126. 

Project  (From  a  corv- 

§93.121. 

forming  plan  and 

TIP). 

Project  (Not  from  a 

§93.121.93.124. 

confomfKng  plan 

93.127. 

and  TIP). 

TransKlonai  Period 


Transportation  Plan  ... 

§§93.118.93.122, 

93.125. 

TIP 

§§93.119.93.123, 

93.126. 

Project  (From  a  corv 

§93.121. 

forming  plan  and 

TIP). 

Project  (Not  from  a 

§§93.120.93.121, 

conforming  plan 

93.124.  93.127 

and  TIP). 

Control  Strategy  and  lilaintenance  Periods 


Transportation  Plan  ... 

§93,118. 

TIP 

§93.119. 

Project  (From  a  con- 

No additional  criteria. 

forming  plan  and 

TIP). 

Project  (Not  from  a 

§93.120. 

conform»ng  plan 

and  TIP). 

93.110  The  confonnity  determination  must 
be  based  on  the  latest  planning 
assumptions. 

93.111  The  conformity  detennination  must 
be  based  on  the  latest  emission 
estimation  model  available. 

93.1 12  The  MPO  must  make  the  conformity 
determination  according  to  the 
consultation  procedures  of  this  rule  and 
the  implementation  plan  revision 
required  by  §  51.396  of  this  chapter. 

93.113  The  transportation  plan.  TIP,  or 
FHWA/FTA  project  which  is  not  from  a 
conforming  plan  and  TIP  must  provide 
for  the  timely  implementation  of  Tt>ls 
from  the  applicable  implementation 
plan. 


93.114  There  must  be  ■  currently 
conforming  transp>ortation  plan  and 
currently  conforming  TIP  at  the  time  of 
project  approval. 

93.115  The  project  must  come  from  a 
conforming  transportation  plan  and 
program. 

93.116  The  FHWA/FTA  project  must  not 
cause  or  contribute  to  any  new  localized 
CO  or  PMio  violations  or  increase  the 
frequency  or  severity  of  any  existing  CO 
or  PMio  violations  in  CO  and  PMio 
nonattainment  and  maintenance  areas. 

93.117  The  FHWA/FTA  project  must 
comply  with  PMio  control  measures  in 
the  applicable  implementation  plan. 

93.118  The  transportation  plan  must  be 
consistent  with  the  motor  vehicle 
emissions  budget(s)  in  the  applicable 
implementation  plan  or  implementation 
plan  submission. 

93.1 19  The  TIP  must  be  consistent  with  the 
motor  vehicle  emissions  budget(s)  in  the 
applicable  implementation  plan  or 
implementation  plan  submission. 

93.120  The  project  which  is  not  from  a 
conforming  transportation  plan  and 
conforming  TIP  must  be  consistent  with 
the  motor  vehicle  emissions  budget(s)  in 
the  applicable  implementation  plan  or 
implementation  plan  submission. 

93.121  The  FHWA/FTA  project  must 
eliminate  or  reduce  the  leverity  and 
number  of  localized  CO  violations  in  the 
area  substantially  affected  by  the  project 
(in  CO  nonattainment  areas). 

93.122  The  transportation  plan  must 
contribute  to  emissions  reductions  in 
ozone  and  CO  nonattainment  areas. 

93.123  The  TIP  must  contribute  to 
emissions  reductions  in  ozone  and  00 
nonattainment  areas. 

93.124  The  project  which  is  not  from  a 
conforming  transportation  plan  and  TIP 
must  contribute  to  emissions  reductions 
in  ozone  and  CO  nonattainment  areas. 

93.125  The  transportation  plan  must 
contribute  to  emission  reductions  or 
must  not  increase  emissions  in  PMio  and 
NO2  nonattainment  areas. 

93.126  The  TIP  must  contribute  to  emission 
reductions  or  must  not  increase 
emissions  in  PMio  and  NO} 
nonattainment  areas. 

93.127  The  project  which  is  not  from  a 
conforming  transpxjrtation  pian  and  TIP 
must  contribute  to  emission  reductions 
or  must  not  increase  emissions  in  PMio 
and  NO2  nonattainment  areas. 

§  93.1 10    Criteria  and  procedures:  Latest 
planning  assumpUons. 

(a)  The  conformity  determination, 
with  respect  to  all  other  applicable 
criteria  in  §§93.111  through  93.127, 
must  be -based  upon  the  most  recent 
planning  assumptions  in  force  at  the 
time  of  the  conformity  determination. 
This  criterion  applies  during  all  periods. 
The  conformity  determination  must 
satisfy  the  requirements  of  paragraphs 
(b)  through  (f)  of  this  section. 

(b)  Assumptions  must  be  derived  from 
the  estimates  of  current  and  future 


population,  employment,  travel,  and 
congestion  most  rec«itly  developed  by 
the  MPO  or  other  agency  authorized  to 
make  such  estimates  and  approved  by 
the  MPO.  The  conformity  determination 
must  also  be  based  on  the  latest 
assumptions  about  current  and  future 
background  concentrations. 

(c)  The  conformity  determination  for 
each  transportation  plan  and  TIP  must 
discuss  how  transit  operating  policies 
(including  fares  and  service  levels)  and 
assumed  transit  ridership  have  changed 
since  the  previous  conformity 
determination. 

(d)  The  conformity  determination 
must  include  reasonable  assumptions 
about  transit  service  and  increases  in 
transit  fares  and  road  and  bridge  tolls 
over  time. 

(e)  The  confonnity  determination 
must  use  the  latest  existing  information 
regarding  the  effectiveness  of  the  TCZMs 
which  have  already  been  implemented. 

(0  Key  assumptions  shall  be  specified 
and  included  in  the  draft  documents 
and  supporting  materials  used  for  the 
interagency  and  public  consultation 
required  by  §93.105. 

S  93.1 1 1    Crttorte  and  procedures:  Latest 
emissions  model. 

(a)  The  conformity  determination 
must  be  based  on  the  latest  emission 
estimation  model  available.  This 
criterion  applies  during  all  periods.  It  is 
satisfied  if  the  most  current  version  of 
the  motor  vehicle  emissions  model 
specified  by  EPA  for  use  in  the 
preparation  or  revision  of 
implementation  plans  in  that  State  or 
area  is  used  for  the  conformity  analysis. 
Where  EMFAC  is  the  motor  vehicle 
emissions  model  used  in  preparing  or 
revising  the  applicable  implementation 
plan,  new  versions  must  be  approved  by 
EPA  before  they  are  used  in  the 
conformity  analysis. 

(b)  EPA  will  consult  with  DOT  to 
establish  a  grace  period  following  the 
specification  of  any  new  model. 

(1)  The  grace  period  will  be  no  less 
than  three  months  and  no  more  than  24 
months  after  notice  of  availability  is 
published  in  the  Federal  Register. 

(2)  The  length  of  the  grace  period  will 
depend  on  the  degree  of  change  in  the 
model  and  the  scope  of  re-planning 
likely  to  be  necessary  by  MPOs  in  order 
to  assure  conformity.  If  the  grace  period 
will  be  longer  than  three  months,  EPA 
will  announce  the  appropriate  grace 
period  in  the  Federal  Register. 

(c)  (Conformity  analyses  for  which  the 
emissions  analysis  was  begim  during  • 
the  grace  period  or  before  the  Federal 
Register  notice  of  availability  of  the 
latest  emission  model  may  continue  to 
use  the  previous  version  of  the  model 
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for  transportation  plans  and  TIPs.  The 
previous  model  may  also  be  used  for 
projects  if  the  analysis  was  begun 
during  the  grace  period  or  before  the 
Federal  Register  notice  of  availability, 
provided  no  more  than  three  years  have 
passed  since  the  draft  environmental 
document  was  issued. 

193.112    Critefta  and  procwiurw: 
ConsultBOon. 

The  MPO  must  make  the  conformity 
determination  according  to  the 
consultation  procedures  in  this  rule  and 
in  the  implementation  plan  revision 
required  by  §  51.396  of  this  chapter,  and 
according  to  the  public  involvement 
procedures  established  by  the  MPO  in 
compliance  with  23  CFR  part  450.  This 
criterion  applies  during  all  periods. 
Until  the  implementation  plan  revision 
required  by  §  51.396  of  this  chapter  is 
approved  by  EPA.  the  conformity 
determination  must  be  made  according 
to  the  procedures  in  §§  93.105(a)(2)  and 
93.105(e).  Once  the  implementation 
plan  revision  has  been  approved  by 
EPA,  this  criterion  is  satisfied  if  the 
conformity  determination  is  made 
consistent  with  the  implementation 
plan's  consultation  requirements. 

$93,113   C»Mertoandpraceduree:Tlnwly 
■molementatkM  a«  TCMa. 

(a)  The  transportation  plan,  TIP.  or 
FHWA/FTA  project  which  is  not  from  a 
conforming  plan  and  TIP  must  provide 
for  the  tintely  implementation  of  TCMs 
from  the  applicable  implementation 
plan.  This  criterion  applies  during  all 
periods. 

(b)  For  transpmtation  plans,  this 
criterion  is  satisfied  if  the  following  two 
conditions  are  met: 

(1)  The  transportation  plan,  in 
describing  the  envisioned  future 
transportation  system,  provides  for  the 
timely  cmnpletion  or  implementation  of 
all  TCMs  in  the  applicable 
implementati(»  plan  which  are  eligible 
for  funding  under  title  23  U.S.C  or  the 
Federal  Transit  Act.  consistent  with 
schedules  included  in  the  applicable 
implementation  plan. 

(2)  Nothing  in  the  transportation  plan 
interferes  with  the  implementation  of 
any  TCM  in  the  applicable 
implementation  plan. 

(c)  F<»  TIPs.  this  criterion  is  satisfied 
if  the  following  conditions  are  met: 

(1)  An  examination  of  the  specific 
steps  and  funding  source(s)  needed  to 
fully  implement  each  TCM  indicates 
that  TCMs  which  are  eligible  for 
funding  under  title  23  U.S.C  or  the 
Federal  Transit  Act  are  on  or  ahead  of 
the  schedule  established  in  the 
applicable  implementation  plan.  or.  if 
such  TCMs  are  behind  the  schedule 


established  in  the  applicable 
implementation  plan,  the  MPO  aiKl 
DOT  have  determined  that  past 
obstacles  to  implementation  of  the 
TCMs  have  been  identified  and  have 
been  or  are  being  overcome,  and  that  all 
State  and  local  agencies  with  infhience 
over  approvals  or  funding  for  TCMs  are 
giving  maximum  priority  to  approval  or 
funding  of  TCMs  over  other  projects 
within  their  control,  including  projects 
in  locations  outside  the  nonattainment 
or  maintenance  area. 

(2)  If  TCMs  in  the  applicable 
implementation  plan  have  previously 
been  programmed  for  Federal  funding 
but  the  funds  have  not  been  obligated 
and  the  TCMs  are  behind  the  schedule 
in  the  implementation  plan,  then  the 
TIP  cannot  be  found  to  conform  if  the 
funds  intended  for  those  TCMs  are 
reallocated  to  projects  in  the  TIP  other 
than  TCMs,  or  if  there  are  no  other 
TCMs  in  the  TIP,  if  the  funds  are 
reallocated  to  projects  in  the  TIP  other 
than  projects  which  are  eligible  for 
Federal  funding  under  ISTEA's 
Congestion  Mitigatiwi  and  Air  (Quality 
Improvement  Program. 

(3)  Nothing  in  the  TIP  may  interfere 
with  the  implementation  of  any  TCM  in 
the  applicable  implementation  plan. 

(d)  For  FHWA/FTA  projects  which 
are  not  from  a  conforming 
transportation  plan  and  TIP,  this 
criterion  is  satisfied  if  the  project  does 
not  interfere  with  the  implementation  of 
any  TCM  in  the  applicable 
implementation  plan. 

$93,114    Crtterla  and  procedure*: 
Currently  conforming  traosportadon  plan 
andTIP. 

There  must  be  a  currently  conforming 
transportation  plan  and  currently 
conforming  TIP  at  the  time  of  project 
approval.  This  criterion  applies  during 
all  periods,  h  is  satisfied  if  the  current 
transportation  plan  and  TIP  have  been 
found  to  conform  to  the  applicable 
implementation  plan  by  the  MPO  and 
DOT  according  to  the  procediues  of  this 
subpart.  Only  one  conforming 
transportation  plan  or  TIP  may  exist  in 
an  area  at  any  time;  conformity 
determinations  of  a  previous 
transportati<»i  plan  or  TIP  expLe  once 
the  current  plan  or  TIP  is  found  to 
conform  by  DOT.  The  conformity 
determination  on  a  transportation  plan 
or  TIP  will  also  lapse  if  conformity  is 
not  determined  according  to  the 
frequency  requirements  of  §  93.104. 

§93.115   Criteria  and  procediifes:  Projects 
from  a  plan  and  TIP. 

(a)  The  project  must  come  from  a 
conforming  plan  and  program.  This 
criterion  applies  during  all  periods.  If 


this  criterion  is  not  satisfied,  the  project 
must  satisfy  all  criteria  in  Table  1  for  a 
project  not  from  a  conforming 
transportation  plan  and  TIP.  A  project  is 
considered  to  be  from  a  conforming 
transportation  plan  if  it  meets  the 
requirements  of  paragraph  (b)  of  this 
section  and  from  a  conforming  program 
if  it  meets  the  requirements  of  paragraph 
(c)  of  this  section. 

(b)  A  project  is  considered  to  be  from 
a  conforming  transportation  plan  if  one 
of  the  following  conditions  applies: 

(1)  For  projects  which  are  required  to 
be  identified  in  the  transportation  plan 
in  order  to  satisfy  §93.106.  the  project 
is  specifically  included  in  the 
conforming  transportation  plan  and  the 
project's  design  concept  and  scope  have 
not  changed  significantly  from  those 
which  were  described  in  the 
transportation  plan,  or  in  a  manner 
which  would  significantly  impact  use  of 
the  facility;  or 

(2)  For  projects  which  are  not 
required  to  be  specifically  identified  in 
the  transportaticHi  plan,  the  project  is 
identified  in  the  conforming 
transportation  plan,  or  is  consistent 
with  the  policies  and  purpose  of  the 
transportation  plan  acid  will  not 
interfere  with  other  projects  specifically 
included  in  the  transportation  plan. 

(c)  A  project  is  considered  to  be  horn 
a  conforming  program  if  the  following 
conditions  are  met: 

(1)  The  project  is  included  in  the 
conforming  TIP  and  the  design  concept 
and  scope  of  the  project  were  adequate 
at  the  time  of  the  TIP  conformity 
determination  to  determine  its 
contribution  to  the  TIFs  regional 
emissions  and  have  not  changed 
significantly  from  those  which  were 
described  in  the  TIP,  or  in  a  manner 
which  would  significantly  in^Mct  use  of 
the  facility;  and 

(2)  If  the  TIP  describes  a  project 
design  concept  and  scope  which 
includes  project-level  emissions 
mitigation  or  control  measures,  written 
commitments  to  implement  such 
measures  must  be  obtained  from  the 
project  sponsor  and/or  operator  as 
required  by§93.133(a)in  order  for  the 
project  to  be  considered  from  a 
conforming  program.  Any  change  in 
these  mitigation  or  control  measures 
that  would  significantly  reduce  their 
effectiveness  constitutes  a  change  in  the 
design  concept  and  scope  of  the  project. 

§93.116    CrtMa  and  procedures: 
LocaUaad  CO  and  PM,o  violattons  (hot 
spots). 

(a)  The  FHWA/FTA  project  must  not 
cause  or  contribute  to  any  new  localized 
CO  or  PMio  violations  or  increase  the 
frequency  or  severity  of  any  existing  CO 
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or  PMin  violations  in  CO  and  PMio 
nonattainment  and  maintenance  areas. 
This  chlerion  applies  during  all  periods. 
This  criterion  is  satisfied  if  it  is 
demonstrated  that  no  new  local 
violations  will  be  created  and  the 
severity  or  number  of  existing  violations 
will  not  be  increased  as  a  result  of  the 
project. 

(b)  The  demonstration  must  be 
performed  according  to  the 
requirements  of  §§  93.105(c)(l)(i)  and 
93.131. 

(c)  For  projects  which  are  not  of  the 
type  identified  by  $  93.131(a)  or 

§  93.131(d).  this  criterion  may  be 
satisfied  if  consideration  of  local  factors 
clearly  demonstrates  that  no  local 
violations  presently  exist  and  no  new 
local  violations  will  be  created  as  a 
result  of  the  project.  Otherwise,  in  CO 
nonattainment  and  maintenance  areas,  a 
quantitative  demonstration  must  be 
performed  according  to  the 
requirements  of  §  93.131(b). 

§93.117    Criteria  and  procedures: 
Compiianca  witti  PMi,i  control  maasuras. 

The  FHWA/FTA  project  must  comply 
with  PMio  control  measures  in  the 
applicable  implementation  plan.  This 
criterion  applies  during  all  periods.  It  is 
satisfied  if  control  measures  (for  the 
purpose  of  limiting  PMm  emissions 
from  the  construction  activities  and/or 
normal  use  and  operation  associated 
with  the  project)  contained  in  the 
applicable  implementation  plan  are 
included  in  the  final  plans, 
specifications,  and  estimates  for  the 
project. 

$  93. 1 1 8  Crttarta  and  procedures:  Motor 
vattlcia  amissions  budget  (transportation 
plan). 

(a)  The  transportation  plan  must  be 
consistent  with  the  motor  vehicle 
emissions  budget(s)  in  the  applicable 
implementation  plan  (or 
implementation  plan  submission).  This 
criterion  applies  during  the  transitional 
period  and  the  control  strategy  and 
maintenance  periods,  except  as 
provided  in  §93.136.  This  criterion  may 
be  satisfied  if  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section  are 
met: 

(b)  A  regional  emissions  analysis  shall 
be  performed  as  follows: 

(11  The  regional  analysis  shall 
estimate  emissions  of  any  of  the 
following  pollutants  and  pollutant 
precursors  for  which  the  area  is  in 
nonattainment  or  maintenance  and  for 
which  the  applicable  implementation 
plan  (or  implementation  plan 
submission)  establishes  an  emissions 
budget: 

(i)  VOC  as  an  ozone  precursor; 


(ii)  NO.  as  an  ozone  precursor,  unless 
the  Administrator  determines  that 
additional  reductions  of  NOx  would  not 
contribute  to  attainment: 

(iii)  CO: 

(iv)  PMio  (and  its  precursors  VOC 
and/or  NO,  if  the  applicable 
implementation  plan  or  implementation 
plan  submission  identifies 
transportation-related  precursor 
emissions  within  the  nonattainment 
area  as  a  significant  contributor  to  the 
PM,o  nonattainment  problem  or 
establishes  a  budget  for  such  emissions): 
or 

(v)  NO.  (in  NO2  nonattainment  or 
maintenance  areas); 

(2)  Thr  regional  emissions  analysis 
shall  estimate  emissions  from  the  entire 
transportation  system,  including  all 
regionally  significant  projects  contained 
in  the  transportation  plan  and  all  other 
regionally  significant  highway  and 
transit  projects  expected  in  the 
nonattainment  or  maintenance  area  in 
the  timeframe  of  the  transportation  plan; 

(3)  The  emissions  analysis 
methodology  shall  meet  the 
requirements  of  §  93.130; 

(4)  For  areas  with  a  transportation 
plan  that  meets  the  content 
requirements  of  §  93.106(a),  the 
emissions  analysis  shall  be  performed 
for  each  horizon  year.  Emissions  in 
milestone  years  which  are  between  the 
horizon  years  may  be  determined  by 
interpolation;  and 

(5)  For  areas  with  a  transportation 
plan  that  does  not  meet  the  content 
requirements  of  §  93.106(a),  the 
emissions  analysis  shall  be  performed 
for  any  years  in  the  time  span  of  the 
transportation  plan  provided  they  are 
not  more  than  ten  years  apart  and 
provided  the  analysis  is  performed  for 
the  last  year  of  the  plan's  forecast 
period.  If  the  attainment  year  is  in  the 
time  span  of  the  transportation  plan,  the 
emissions  analysis  must  also  be 
performed  for  the  attainment  year. 
Emissions  in  milestone  years  which  are 
between  these  analysis  years  may  be 
determined  by  interpolation. 

(c)  The  regional  emissions  analysis 
shall  demonstrate  that  for  each  of  the 
applicable  pollutants  or  pollutant 
precursors  in  paragraph  (b)(1)  of  this 
section  the  emissions  are  less  than  or 
equal  to  the  motor  vehicle  emissions 
budget  as  established  in  the  applicable 
implementation  plan  or  implementation 
plan  submission  as  follows: 

(1)  If  the  applicable  implementation 
plan  or  implementation  plan 
submission  establishes  emissions 
budgets  for  milestone  years,  emissions 
in  each  milestone  year  are  less  than  or 
equal  to  the  motor  vehicle  emissions 
budget  established  for  that  year; 


(2)  For  nonattainment  areas, 
emissions  in  the  attainment  year  are  less 
than  or  equal  to  the  motor  vehicle 
emissions  budget  established  in  the 
applicable  implementation  plan  or 
implementation  plan  submission  for 
that  year; 

(3)  For  nonattainment  areas, 
emissions  in  each  analysis  or  horizon 
year  after  the  attainment  year  are  less 
than  or  equal  to  the  motor  vehicle 
emissions  budget  established  by  the 
applicable  implementation  plan  or 
implementation  plan  submission  for  the 
attainment  year.  If  emissions  budgets 
are  established  for  years  after  the 
attainment  year,  emissions  in  each 
analysis  year  or  horizon  year  must  be 
less  than  or  equal  to  the  motor  vehicle 
emissions  budget  for  that  year,  if  any,  or 
the  motor  vehicle  emissions  budget  for 
the  most  recent  budget  year  prior  to  the 
analysis  year  or  horizon  year;  and 

(4)  For  maintenance  areas,  emissions 
in  each  analysis  or  horizon  year  are  less 
than  or  equal  to  the  motor  vehicle 
emissions  budget  established  by  the 
maintenance  plan  for  that  year,  if  any, 
or  the  emissions  budget  for  the  most 
recent  budget  year  prior  to  the  analysis 
or  horizon  year. 

§  93.119    Crttarta  and  procedures:  Motor 
vehicle  amissions  budget  (TIP). 

(a)  The  TIP  must  be  consistent  with 
the  motor  vehicle  emissions  budget(s)  in 
the  applicable  implementation  plan  (or 
implementation  plan  submission).  This 
criterion  applies  during  the  transitional 
period  and  the  control  strategy  and 
maintenance  periods,  except  as 
provided  in  §  93.136.  This  criterion  may 
be  satisfied  if  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section  are 
met. 

(b)  For  areas  with  a  conforming 
transportation  plan  that  fully  meets  the 
content  requirements  of  §  93.106(a),  this 
criterion  may  be  satisfied  without 
additional  regional  analysis  if: 

(1)  Each  program  year  of  the  TIP  is 
consistent  with  the  Federal  funding 
which  may  be  reasonably  expected  for 
that  year,  and  required  State/local 
matching  funds  and  funds  for  State/ 
local  funding-only  projects  are 
consistent  with  the  revenue  sources 
expected  over  the  same  period;  and 

(2)  The  TIP  is  consistent  with  the 
conforming  transportation  plan  such 
that  the  regional  emissions  analysis 
already  performed  for  the  plan  applies 
to  the  TIP  also.  This  requires  a 
demonstration  that: 

(i)  The  TIP  contains  all  projects  which 
must  be  started  in  the  TIP's  timeframe 
in  order  to  achieve  the  highway  and 
transit  system  envisioned  by  the 
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transportation  plan  in  each  of  its 
horizon  voars; 

(ii)  All  TIP  projects  which  are 
regionally  significant  are  part  of  the 
spedfic  highway  or  transit  system 
envisioned  in  the  transportation  plan's 
horizon  years;  and 

(iii)  The  design  concept  and  scope  of 
each  regionally  significant  project  in  the 
TIP  is  not  significantly  different  from 
that  described  in  the  transportation 
plan. 

(3)  If  the  requirements  in  paragraphs 
(bMl)  and  (bM2)  of  this  section  are  not 
met,  then: 

(i>  The  TIP  may  be  modified  to  meet 
those  requirements:  or 

(ii)  The  transportation  plan  must  be 
revised  so  that  the  requirements  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  are  met  Once  the  revised  plan 
has  been  found  to  conform,  this 
criterion  is  met  for  the  TIP  with  no 
additional  analysis  except  a 
demonstration  that  the  TIP  meets  the 
requirements  of  paragraphs  (bMl)  and 
(b)(2)  of  this  section. 

(c)  For  areas  wnth  a  transportation 
plan  that  does  not  meet  the  content 
requirements  of  §93. 106(a),  a  regional 
emissions  analysis  must  meet  all  of  the 
following  requirements: 

(1)  The  regional  emissions  analysis 
shall  estimate  emissions  from  the  entire 
transportation  system,  including  all 
projects  contained  in  the  proposed  TIP, 
the  transportation  plan,  and  ail  other 
regiraially  significant  highway  and 
transit  projects  expected  in  the 
nonattainment  or  maintenance  area  in 
the  timeframe  of  the  tran^>ortatton  plan; 

(2)  The  analysis  methodology  shall 
meet  the  requirements  of  $93. 130(c); 
and 

(3)  The  regional  analysis  shall  satisfy 
the  requirements  of  §S93.118(bMl). 
93.H8(b)(5).  and  93.118(c). 

193.120   Crtlarta  and  procedures:  Motor 
vetiicle  emlsstena  budget  (project  not  INrni 
a  plan  and  TIP). 

(a)  The  project  which  is  not  from  a 
conforming  transportation  plan  and  a 
conforming  TIP  must  be  consistent  with 
the  motor  vehicle  emissions  budget(s)  in 
the  applicable  implementation  plan  (or 
implementation  plan  submission).  This 
criterion  applies  diiring  the  transitional 
period  and  the  control  strategy  and 
maintenance  periods,  except  as 
provided  In  §  93.136.  It  is  satisfied  if 
emissions  from  the  implementation  of 
the  project,  when  considered  with  the 
emissions  from  the  projects  in  the 
conforming  transportation  plan  and  TIP 
and  all  other  regionally  significant 
projects  expected  in  the  area,  do  not 
exceed  the  motor  vehicle  onissions 
budg«t(s)  in  the  applicable 


implementation  plan  (or 
implementation  plan  submission). 

(b)  For  areas  with  a  conforming 
transportation  plan  that  meets  the 
content  requirements  of  $93. 106(a): 

(1)  This  criterion  may  be  satisfied 
without  additional  regional  analysis  if 
the  project  is  included  in  the 
conforming  transportation  plan,  even  if 
it  is  not  spedficaily  included  in  the 
latest  conforming  TIP.  This  requires  a 
demonstration  that: 

(i)  Allocating  funds  to  the  project  will 
not  delay  the  implementation  of  projects 
in  the  transportation  plan  or  TIP  which 
are  necessary  to  achieve  the  highway 
and  transit  system  envisioned  by  the 
transportation  plan  in  each  of  its 
horizon  years; 

(ii)  The  project  is  not  regionally 
significant  or  is  pwt  of  the  specific 
highway  or  transit  system  envisioned  in 
the  transportation  plan's  horizon  years;, 
and 

(iii)  The  design  concept  and  scope  of 
the  project  is  not  significantly  different 
from  that  described  in  the  transportation 
plan. 

(2)  If  the  requirements  in  paragraph 
(b)(1)  of  this  section  are  not  met,  a 
regional  emissions  analysis  must  be 
performed  as  follows: 

(i)  The  analysis  methodology  shall 
meet  the  requirements  of  §  93.130; 

[Hi  The  analysis  shall  estimate 
emissions  from  the  transportation 
system,  including  the  proposed  project 
and  all  other  regionally  significant 
projects  expected  in  the  nonattainment 
or  maintenance  area  in  the  timeframe  of 
the  transportation  plan.  The  analysis 
must  include  emissions  from  all 
previously  approved  projects  which 
were  not  from  a  transportation  plan  and 
TIP;  and 

(iii)  The  emissions  analysis  shall  meet 
the  requirements  of  §§93.1 18(b)(1). 
93.118(b)(4).  and  93.118(c). 

(c)  For  areas  with  a  transportation 
plan  that  does  not  meet  the  content 
requirements  of  §93. 106(a),  a  regional 
emissions  analysis  must  be  performed 
for  the  project  together  with  the 
conforming  TIP  and  all  other  regionally 
significant  projects  expected  in  the 
nonattainment  or  maintenance  area. 
This  criterion  may  be  satisfied  if: 

(1)  The  analysis  methodology  meets 
the  requirements  of  §  93.130(c); 

(2)  The  analysis  estimates  emissions 
from  the  transportation  systenv, 
including  the  proposed  project,  and  all 
other  regionally  significant  projects 
expected  in  the  nonattainment  or 
maintenance  area  in  the  timeframe  of 
the  transportation  plan;  and 

(3)  The  regional  analysis  satisfies  the 
requirements  of  §§93.1 18(b)(1). 
93.118(bK5).  and  93.118(c). 


193.121    Ortlaftoawdprocedwa. 
LocaHiad  CO  vIeMkMw  (Net  spct^  In  OM 
Intartm  pertod. 

(a)  Each  FHWA/FTA  project  must 
eliminate  or  reduce  the  severity  and 
number  of  localized  CO  violations  in  the 
area  substantially  affected  by  the  project 
(in  CX3  nonattainment  areas).  This 
criterion  applies  during  the  interim  and 
transitional  periods  only.  This  criterion 
is  satisfied  with  respect  to  existing 
localized  CO  violations  if  it  is 
demonstrated  that  existing  localized  CO 
violations  will  be  eliminated  or  reduced 
in  severity  and  number  as  a  resuh  of  the 
project. 

(b)  The  demonstration  must  be 
performed  according  to  the 
requirements  of  §§  93.105(cMlMi)  and 
93.131. 

(c)  For  projects  which  are  not  of  the 
type  identified  by  §93. 131(a),  th  -. 
criterion  may  be  satisfied  if 
consideration  of  local  factors  clearly 
demonstrates  that  existing  CO  violations 
will  be  eliminated  or  reduced  in 
severity  and  number.  Otherwise,  a 
quantitative  demonstration  must  be 
performed  according  to  the 
requirements  of  §93. 131(b). 

(93.122    Criteria  and  proceduraa:  Intartm 
pertod  raductiona  In  ozone  and  CO  areas 
(tranaportstlon  plan). 

(a)  A  transportation  plan  must 
contribute  to  emissions  reductions  in 
ozone  and  CO  nonattainment  areas.  This 
criterion  applies  during  the  interim  and 
transitional  periods  only,  except  as 
otherwi.se  provided  in  §93.136.  It 
applies  to  the  net  effect  on  emissions  of 
ail  projects  contained  in  a  new  or 
revised  transportation  plan.  This 
criterion  may  be  satisfied  if  a  regional 
emissions  analysis  is  performed  as 
described  in  paragraphs  (b)  through  (f) 
of  this  section. 

(b)  Determine  the  analysis  years  for 
which  emissions  are  to  hie  estimated. 
Analysis  years  shall  be  no  more  than  t«i 
years  apart.  The  first  analysis  year  shall 
be  no  later  than  the  first  milestone  year 
(1995  in  CO  nonattainment  areas  and 
1996  in  ozone  nonattainment  areas). 
The  second  analysis  year  shall  be  either 
the  attainment  year  for  the  area,  or  if  the 
attainment  year  is  the  same  as  the  first 
analysis  year  or  earlier,  the  second 
analysis  year  shall  be  at  least  five  years 
beyond  the  first  analysis  year.  The  last 
year  of  the  transportation  plan's  forecast 
period  shall  also  be  an  analysis  year. 

(c)  E)efine  the  'Baseline'  scenario  for 
each  of  the  analysis  years  to  be  the 
future  transportation  system  that  would 
result  from  current  programs,  compoesed 
of  the  following  (except  that  projects 
listed  in  §§  93.134  and  93.135  need  not 
be  explicitly  considered): 
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(1)  All  in-place  regionally  signiflcant 
highway  and  transit  facilities,  services 
and  activities; 

(2)  All  ongoing  travel  demand 
management  or  transportation  system 
management  activities:  and 

(3)  Completion  of  all  regionally 
significant  projects,  regardless  of 
funding  source,  which  are  currently 
under  construction  or  are  undergoing 
right-of-way  acquisition  (except  for 
hardship  acquisition  and  protective 
buying);  come  from  the  first  three  years 
of  the  previously  conforming 
transportation  plan  and/or  TIP;  or  have 
completed  the  NEPA  process.  (For  the 
first  conformity  determination  on  the 
transportation  plan  after  November  24. 
1993.  a  project  may  not  be  included  in 
the  "Baseline"  scenario  if  one  of  the 
following  major  steps  has  not  occurred 
within  the  past  three  years:  NEPA 
process  completion:  start  of  final  design: 
acquisition  of  a  significant  portion  of 
the  right-of-way;  or  approval  of  the 
plans,  specifications  and  estimates. 
Such  a  project  must  be  included  in  the 
"Action"  scenario,  as  described  in 
paragraph  (d)  of  this  section.) 

■^  (d)  Define  the  'Action'  scenario  for 
^ach  of  the  analysis  years  as  the 
transportation  system  that  will  result  in 
that  year  firom  the  implementation  of  the 
proposed  transportation  plan,  TIPs 
adopted  imder  it,  and  other  expected 
regionally  significant  projects  in  the 
nonattainment  area.  It  will  include  the 
following  (except  that  projects  listed  in 
§§  93.134  and  93.135  need  not  be 
explicitly  considered): 

(1)  All  facilities,  services,  and 
activities  in  the  'Baseline'  scenario; 

(2)  Completion  of  all  TCMs  and 
regionally  significant  projects  (including 
facilities,  services,  and  activities) 
specifically  identified  in  the  proposed 
transportation  plan  which  will  be 
op)erational  or  in  effect  in  the  analysis 
year,  except  that  regulatory  TCMs  may 
not  be  assumed  to  begin  at  a  future  time 
unless  the  regulation  is  already  adopted 
by  the  enforcing  jurisdiction  or  the  TCM 
is  identified  in  the  applicable 
implementation  plan; 

(3)  All  travel  demand  management 
programs  and  transportation  system 
management  activities  known  to  the 
MPO,  but  not  included  in  the  applicable 
implementation  plan  or  utilizing  any 
Federal  funding  or  approval,  which 
have  been  fully  adopted  and/or  funded 
by  the  enforcing  jurisdiction  or 
sponsoring  agency  since  the  last 
conformity  determination  on  the 
transportation  plan; 

(4)  The  incremental  effects  of  any 
travel  demand  management  programs 
and  transportation  system  management 
activities  known  to  the  MPO,  but  not 


included  in  the  applicable 
implementation  plan  or  utilizing  any 
Federal  funding  or  approval,  which 
were  adopted  and/or  funded  prior  to  the 
date  of  the  last  conformity 
determination  on  the  transportation 
plan,  but  which  have  been  modified 
since  then  to  be  more  stringent  or 
effective; 

(5)  Completion  of  all  expected 
regionally  significant  highway  and 
transit  projects  which  are  not  from  a 
conforming  transportation  plan  and  TIP; 
and 

(6)  Completion  of  all  expected 
regionally  significant  non-FHWA/FTA 
highway  and  transit  projects  that  have 
clear  funding  sources  and  commitments 
leading  toward  their  implementation 
and  completion  by  the  analysis  year. 

(e)  Estimate  the  emissions  predicted 
to  result  in  each  analysis  year  from 
travel  on  the  transportation  systems 
defined  by  the  'Baseline'  and  'Action' 
scenarios  and  determine  the  difference 
in  regional  VOC  and  NO»  emissions 
(unless  the  Administrator  determines 
that  additional  reductions  in  NO,  would 
not  contribute  to  attainment)  between 
the  two  scenarios  for  ozone 
nonattainment  areas  and  the  difference 
in  CO  emissions  between  the  two 
scenarios  for  CO  nonattainment  areas. 
The  analysis  must  be  performed  for  each 
of  the  analysis  years  according  to  the' 
requirements  of  §  93.130.  Emissions  in 
milestone  years  which  are  between  the 
analysis  years  may  be  determined  by 
interpolation. 

(0  This  criterion  is  met  if  the  regional 
VOC  and  NO,  emissions  (for  ozone 
nonattainment  areas)  and  CO  emissions 
(for  CO  nonattainment  areas)  predicted 
in  the  'Action*  scenario  are  less  than  the 
emissions  predicted  from  the  'Baseline' 
scenario  in  each  analysis  year,  and  if 
this  can  reasonably  be  expected  to  be 
true  in  the  periods  between  the  first 
milestone  year  and  the  analysis  years. 
The  regional  analysis  must  show  that 
the  'Action'  scenario  contributes  to  a 
reduction  in  emissions  from  the  1990 
emissions  by  any  nonzero  amount. 

f  93.123    Criteria  and  procedures:  Interim 
period  reductions  In  ozone  and  CO  areas 
(TIP). 

(a)  A  TIP  must  contribute  to  emissions 
reductions  in  ozone  and  CO 
nonattainment  areas.  This  criterion 
applies  during  the  interim  and 
transitional  periods  only,  except  as 
otherwise  provided  in  §  93.136.  It 
applies  to  the  net  effect  on  emissions  of 
all  projects  contained  in  a  new  or 
revised  TIP.  This  criterion  may  be 
satisfied  if  a  regional  emissions  analysis 
is  performed  as  described  in  paragraphs 
(b)  through  (f)  of  this  section. 


(b)  Determine  the  analysis  years  for 
which  emissions  are  to  be  estimated. 
The  first  analysis  year  shall  be  no  later 
than  the  first  milestone  year  (1995  in  CO 
nonattainment  areas  and  1996  in  ozone 
nonattainment  areas).  The  analysis  years 
shall  be  no  more  than  ten  years  apart. 
The  second  analysis  year  shall  be  either 
the  attainment  year  for  the  area,  or  if  the 
attainment  year  is  the  same  as  the  first 
analysis  year  or  earlier,  the  second 
analysis  year  shall  be  at  least  five  years 
beyond  the  first  analysis  year.  The  last 
year  of  the  transportation  plan's  forecast 
period  shall  also  be  an  analysis  year. 

(c)  Define  the  'Baseline'  scenario  as 
the  future  transportation  system  that 
would  result  from  current  programs, 
composed  of  the  following  (except  that 
projects  listed  in  §§  93.134  and  93.135 
need  not  be  explicitly  considered): 

(1)  All  in-place  regionally  significant 
highway  and  transit  facilities,  services 
and  activities; 

(2)  All  ongoing  travel  demand     - 
management  or  transportation  system 
management  activities:  and 

(3)  Completion  of  all  regionally 
significant  projects,  regardless  of 
funding  source,  which  are  currently 
imder  construction  or  are  undergoing 
right-of-way  acquisition  (except  for 
hardship  acquisition  and  protective 
buying);  come  from  the  first  three  years 
of  the  previously  conforming  TIP;  or 
have  completed  the  NEPA  process.  (For 
the  first  conformity  determination  on 
the  TIP  after  November  24. 1993,  a 
project  may  not  be  included  in  the 
"Baseline"  scenario  if  one  of  the 
following  major  steps  has  not  occurred 
within  the  past  three  years:  NEPA 
process  completion;  start  of  final  design; 
acquisition  of  a  significant  portion  of 
the  right-of-way:  or  approval  of  the 
plans,  specifications  and  estimates. 
Such  a  project  must  be  included  in  the 
"Action"  scenario,  as  described  in 
paragraph  (d)  of  this  section.) 

(d)  Define  the  'Action'  scenario  as  the 
future  transportation  system  that  will 
result  from  the  implementation  of  the 
proposed  TIP  and  other  expected 
regionally  significant  projects  in  the 
nonattainment  area  in  the  timeframe  of 
the  transportation  plan.  It  will  include 
the  following  (except  that  projects  listed 
in  §§  93.134  and  93.135  need  not  be 
explicitly  considered): 

(1)  All  facilities,  services,  and 
activities  in  the  'Baseline'  scenario; 

(2)  Completion  of  all  TCMs  and 
regionally  significant  projects  (including 
facilities,  services,  and  activities) 
included  in  the  proposed  TIP.  except 
that  regulatory  TCMs  may  not  be 
assumed  to  begin  at  a  future  time  unless 
the  regulation  is  already  adopted  by  the 
enforcing  jurisdiction  or  the  TCM  is 
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contained  in  the  applicable 
implementation  plan; 

(3)  All  travel  demand  management 
programs  and  transportation  system 
management  activities  known  to  the 
MPO,  but  not  included  in  the  applicable 
implementation  plan  or  utilizing  any 
Federal  funding  or  approval,  which 
have  been  hilly  adopted  and/or  hinded 
by  the  enforcing  jurisdiction  or 
sponsoring  agency  since  the  last 
conformity  determination  on  the  TIP; 

(4)  The  incremental  effects  of  any 
travel  demand  management  programs 
and  transportation  system  management 
activities  known  to  the  MPO,  but  not 
included  in  the  applicable 
implementation  plan  or  utilizing  any 
Federal  funding  or  approval,  which 
were  adopted  and/or  funded  prior  to  the 
date  of  the  last  conformity 
determination  on  the  TIP,  but  which 
have  been  modified  since  then  to  be 
more  stringent  or  effective; 

(5)  Completion  of  all  expected 
regionally  significant  highway  and 
transit  projects  which  are  not  from  a 
conforming  transportation  plan  and  TIP; 
and 

(6)  Completion  of  all  expected 
regionally  significant  non-FHWA/FTA 
highway  and  transit  projects  that  have 
clear  funding  sources  and  commitments 
leading  toward  their  implementation 
and  completion  by  the  analysis  year. 

(e)  Estimate  the  emissions  predicted 
to  result  in  each  analysis  year  from 
travel  on  the  transportation  systems 
defined  by  the  'Baseline*  and  'Action' 
scenarios,  and  determine  the  diffierence 
in  regional  VOC  and  NO,  emissions 
(unless  the  Administrator  determines 
that  additional  reductions  of  NO,  would 
not  contribute  to  attainment)  between 
the  two  scenarios  for  ozone 
nonattainment  areas  and  the  difference 
in  CO  emissions  between  the  two 
scenarios  for  CO  nonattainment  areas. 
The  analysis  must  be  performed  for  each 
of  the  analysis  years  according  to  the 
requirements  of  §  93.130.  Emissions  in 
milestone  years  which  are  between 
analysis  years  may  be  determined  by 
interpolation. 

(f)  This  criterion  is  met  if  the  regional 
VOC  and  NO,  emissions  in  ozone 
nonattainment  areas  and  CO  emissions 
in  CO  nonattainment  areas  predicted  in 
the  'Action'  scenario  are  less  than  the 
emissions  predicted  from  the  'Baseline' 
scenario  in  each  analysis  year,  and  if 
this  can  reasonably  be  expected  to  be 
true  in  the  period  between  the  analysis 
years.  The  regional  analysis  must  show 
that  the  'Action'  scenario  contributes  to 
a  reduction  in  emissions  from  the  1990 
emissions  by  any  nonzero  amount. 


S  93. 124  Criteria  and  procedures:  Interim 
period  reductions  for  ozone  and  CO  areas 
(prelect  not  from  ■  plan  and  TIP). 

A  transportation  project  which  is  not 
from  a  conforming  transportation  plan 
and  TIP  must  contribute  to  emissions 
reductions  in  ozone  and  CO 
nonattainment  areas.  This  criterion 
applies  during  the  interim  and 
transitional  periods  only,  except  as 
otherwise  provided  in  §93.136.  This 
criterion  is  satisfied  if  a  regional 
emissions  analysis  is  performed  which 
meets  the  requirements  of  §  93.122  and 
which  includes  the  transportation  plan 
and  project  in  the  'Action'  scenario.  If 
the  project  which  is  not  from  a 
conforming  transportation  plan  and  TIP 
is  a  modification  of  a  project  currently 
in  the  plan  or  TIP,  the  'BaseUne' 
scenario  must  include  the  project  with 
its  original  design  concept  and  scope, 
and  the  'Action'  scenario  must  include 
the  project  with  its  new  design  concept 
and  scope. 

§  93.125  Criteria  and  procedures:  Interim 
period  reductions  for  PM,o  and  NO2  areas 
(transportation  plan). 

(a)  A  transportation  plan  must 
contribute  to  emission  reductions  or 
must  not  increase  emissions  in  PMio 
and  NO2  nonattainment  areas.  This 
criterion  applies  only  during  the  interim 
and  transitional  periods.  It  applies  to 
the  net  effect  on  emissions  of  all 
projects  contained  in  a  new  or  revised 
transportation  plan.  This  criterion  may 
be  satisfied  if  the  requiremeHts  of  either 
paragraph  (b)  or  (c)  of  this  section  are 
met. 

(b)  Demonstrate  that  implementation 
of  the  plan  and  all  other  regionally 
significant  projects  expected  in  the 
nonattainment  area  will  contribute  to 
reductions  in  emissions  of  PMio  in  a 
PMio  nonattainment  area  (and  of  each 
transportation-related  precursor  of  PMio 
in  PMio  nonattainment  areas  if  the  EPA 
Regional  Administrator  or  the  director 
of  the  State  air  agency  has  made  a 
finding  that  such  precursor  emissions 
from  within  the  nonattainment  area  are 
a  significant  contributor  to  the  PMio 
nonattainment  problem  and  has  so 
notified  the  MPO  and  DOT)  and  of  NO, 
in  an  NO2  nonattainment  area,  by 
performing  a  regional  emissions 
analysis  as  follows: 

(1 J  Determine  the  analysis  years  for 
which  emissions  are  to  be  estimated. 
Analysis  years  shall  be  no  more  than  ten 
years  apart.  The  first  analysis  year  shall 
be  no  later  than  1996  (for  NO2  areas)  or 
four  years  and  six  months  following  the 
date  of  designation  (for  PMio  areas).  The 
second  analysis  year  shall  be  either  the 
attainment  year  for  the  area,  or  if  the 
attainment  year  is  the  same  as  the  first 


analysis  year  or  earlier,  the  second 
analysis  year  shall  be  at  least  five  years 
beyond  the  first  analysis  year.  The  last 
year  of  the  transportation  plan's  forecast 
period  shall  also  be  an  analysis' year. 

(2)  Define  for  each  of  the  analysis 
years  the  "Baseline"  scenario,  as 
defined  in  §  93.122(c).  and  the  "Action" 
scenario,  as  defined  in  §  93.122(d). 

(3)  Estimate  the  emissions  predicted 
to  resuh  in  each  analysis  year  from 
travel  on  the  transportation  systems 
defined  by  the  "Baseline"  and  "Action" 
scenarios  and  determine  the  difference 
between  the  two  scenarios  in  regional 
PMio  emissions  in  a  PMio 
nonattainment  area  (and  transportation- 
related  precursors  of  PMio  in  PMio 
nonattainment  areas  if  the  EPA  Regional 
Administrator  or  the  director  of  the 
State  air  agency  has  made  a  finding  that 
such  precursor  emissions  from  within 
the  nonattainment  area  are  a  significant 
contributor  to  the  PMio  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT)  and  in  NO,  emissions  in  an 
NO2  nonattainment  area.  The  analysis 
must  be  performed  for  each  of  the 
analysis  years  according  to  the 
requirements  of  §  93.130.  The  analysis 
must  address  the  periods  between  the 
analysis  years  and  the  periods  between 
1990.  the  first  milestone  year  (if  any), 
and  the  first  of  the  analysis  years. 
Emissions  in  milestone  years  which  are 
between  the  analysis  years  may  be 
determined  by  interpolation. 

(4)  Demonstrate  that  the  regional  PMio 
emissions  and  PMio  precursor 
emissions,  where  applicable,  (for  PMio 
nonattainment  areas)  and  NO, 
emissions  (for  NO2  nonattainment  areas) 
predicted  in  the  'Action'  scenario  are 
less  than  the  emissions  predicted  from 
the  'Baseline'  scenario  in  each  analysis 
year,  and  that  this  can  reasonably  be 
expected  to  be  true  in  the  periods 
between  the  first  milestone  year  (if  any) 
and  the  analysis  years. 

(c)  Demonstrate  that  when  the 
projects  in  the  transportation  plan  and 
all  other  regionally  significant  projects 
expected  in  the  nonattainment  area  are 
implemented,  the  transportation 
system's  total  highway  and  transit 
emissions  of  PMio  in  a  PMio 
nonattainment  area  (and  transportation- 
related  precursors  of  PMio  in  PMio 
nonattainment  areas  if  the  EPA  Regional 
Administrator  or  the  director  of  the 
State  air  agency  has  made  a  finding  that 
such  precursor  emissions  from  wi&in 
the  nonattainment  area  are  a  significant 
contributor  to  the  PMio  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT)  and  of  NO,  in  an  NO2 
nonattainment  area  will  not  be  greater 
than  baseline  levels,  by  performing  a 
regional  emissions  analysis  as  follows: 
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(1)  Oetennine  the  baseline  regional 
emissions  of  PMm<  and  PMm  precursors, 
where  applicable  (for  PMk. 
nonattainment  areas)  and  NO,  (for  NOj 
nonattaimnent  areas)  from  highway  and 
transit  sources.  Baseline  emissions  are 
those  estimated  to  have  occurred  during 
calendar  year  1990,  unless  the 
implementation  plan  revision  required 
by  §  51.396  of  this  chapter  defines  the 
baseline  emissions  for  a  PMio  area  to  be 
those  occurring  in  a  different  calendar 
year  for  which  a  baseline  emissions 
inventory  was  developed  for  the 
purpose  of  developing  a  control  strategy 
implementation  plan. 

(2)  Estimate  the  emissions  of  the 
applicable  pollutant(s)  from  the  entire 
transjKMlation  system,  including 
projects  in  the  transportation  plan  and 
TIP  and  all  other  regionally  significant 
projects  in  the  nonattainment  area, 
according  to  the  requirements  of 
§93.130.  Emissions  shall  be  estimated 
for  analysis  years  which  are  no  more 
than  ten  years  apart.  The  first  analysis 
year  shall  be  no  later  than  1996  (for  NOj 
areas)  or  four  years  and  six  months 
following  the  date  of  designation  (for 
PMifl  areas).  The  secorxl  uialysis  year 
shall  be  either  the  attainment  year  for 
the  area,  or  if  the  attainment  year  is  the 
same  as  the  first  analysis  year  or  earlier, 
the  second  analysis  year  shall  be  at  least 
five  years  beyond  the  first  analysis  year. 
The  last  year  of  the  transportation  plan's 
forecast  period  shall  also  be  an  analysis 
year. 

(3)  Demonstrate  that  for  each  analysis 
year  the  emissions  estimated  in 
paragraph  (c)(2)  of  this  section  are  no 
greater  than  baseline  emissions  of  PMio 
and  PMio  precursors,  where  applicable 
(for  PMio  nonattainment  areas)  or  NO» 
(for  NO2  nonattainment  areas)  from 
highway  and  transit  sources. 

§  93.126  Criteria  and  procedures:  Interim 
period  reductions  (or  PM,,,  and  NO:  areas 
(TIP). 

(a)  A  TIP  must  contribute  to  emission 
reductions  or  must  not  increase 
emissions  in  PMio  and  NO2 
nonattainment  areas.  This  criterion 
applies  only  during  the  interim  and 
transitional  periods.  It  applies  to  the  net 
effect  on  emissions  of  all  projects 
contained  in  a  new  or  revised  TIP.  This 
criterion  may  be  satisfied  if  the 
requirements  of  either  paragraph  (b)  or 
paragraph  (c)  of  this  section  are  met. 

(b)  Demonstrate  that  implementation 
of  the  plan  and  TIP  and  all  other 
regionally  significant  projects  expected 
in  the  nonattainment  area  will 
contribute  to  reductions  in  emissions  of 
PMio  in  a  PMio  nonattainment  area  (and 
transportatior>-related  precursors  of 
PMio  in  PMio  nonattainment  areas  if  the 


EPA  Regional  Administrator  or  the 
director  of  the  State  air  agency  has  made 
a  finding  that  such  precursor  emissions 
from  within  the  nonattainment  area  are 
a  significant  contributor  to  the  PMio 
nonattainnwnt  problem  and  has  so 
notified  the  MPO  and  DOT)  and  of  NO. 
in  an  NO2  nonattainment  area,  by 
performing  a  regional  emissions 
analysis  as  follows: 

(1)  Determine  the  analysis  years  for 
which  emissions  are  to  be  estimated, 
according  to  the  requirements  of 

§  93.125(b)(1). 

(2)  Define  for  each  of  the  analysis 
years  the  "Baseline"  scenario,  as 
defined  in  §  93.123(c),  and  the  "Action" 
scenario,  as  defined  in  §  93.123(d). 

(3)  Estimate  the  emissions  predicted 
to  result  in  each  analysis  year  from 
travel  on  the  transportation  systems 
defined  by  the  "Baseline"  and  "Action" 
scenarios  as  required  by  §  g3.125(bK3). 
and  make  the  demonstration  required  by 
§  93.125(b)(4). 

(c)  Demonstrate  that  whenthe 
projects  in  the  transportation  plan  and 
TIP  aiKl  all  other  regionally  significant 
projects  expected  in  the  area  are 
implemented,  the  transportation 
system's  total  highway  and  transit 
emissions  of  PM,o  in  a  PMio 
nonattainment  area  (and  transportation- 
related  precursors  of  PMio  in  PM,o 
nonattainmrait  areas  if  the  EPA  Regional 
Administrator  or  the  director  of  the 
State  air  agency  has  made  a  finding  that 
such  precursor  emissions  from  within 
the  nonattainment  area  are  a  significant 
contributor  to  the  PMio  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT)  and  of  NO.  in  an  NO2 
nonattainment  area  will  not  be  greater 
than  baseline  levels,  by  performing  a 
regional  emissions  analysis  as  required 
by  §  93.125(c)  (1)  through  (3). 

$  93.127  Criteria  and  procedures:  Interim 
period  reductions  tor  PM,o  and  NO}  areas 
(project  not  from  a  plan  and  TIP). 

A  transportation  project  which  is  not 
from  a  conforming  transportation  plan 
and  TIP  must  contribute  to  emission 
reductions  or  must  not  increase 
emissions  in  PMio  and  NO2 
nonattainment  areas.  This  criterion 
applies  during  the  interim  and 
transitional  periods  only.  This  criterion 
is  met  if  a  regional  emissions  analysis  is 
performed  which  meets  the 
requirements  of  §  93.125  and  which 
includes  the  transportation  plan  and 
project  in  the  'Action'  scenario.  If  the 
project  which  is  not  from  a  conforming    • 
transportation  plan  and  TIP  is  a 
modification  of  a  project  currently  in 
the  transportation  plan  or  TIP,  and 
§  93.125(b)  is  used  to  demonstrate 
satisfoction  of  this  criterion,  the 


'Baseline'  scenario  must  include  the 
project  with  its  original  design  concept 
and  scope,  and  the  'Action'  scenario 
must  include  the  project  with  its  new 
design  concept  and  scope. 

S  93.128    Transmon  from  ttte  Interim  period 
to  ttte  control  strategy  period. 

(a)  Areas  which  submit  a  control 
strategy  implementation  plan  revision 
after  November  24, 1993.  (1)  The 
transportation  plan  and  TIP  must  be 
demonstrated  to  conform  according  to 
transitional  p>eriod  criteria  and 
procedures  by  one  year  from  the  date 
the  Clean  Air  Act  requires  submission  of 
such  control  strategy  implementation 
plan  revision.  Otherwise,  the  conformity 
status  of  the  transportation  plan  and  TIP 
will  lapse,  and  no  new  project-level 
conformity  determinations  may  be 
made. 

(i)  The  conformity  of  new 
transportation  plans  and  TIPs  may  be 
demonstrated  according  to  Phase  II 
interim  period  criteria  and  procedures 
for  90  days  following  submission  of  the 
control  strategy  implementation  plan 
revision,  provided  the  coafonnity  of 
such  transportation  plans  and  TIPs  is 
redetermined  according  to  transitional 
period  criteria  and  procedures  as 
required  in  paragraph  (a)(1)  of  this 
section. 

(ii)  Beginning  90  days  after 
submission  of  the  control  strategy 
implementation  plan  revision,  new 
transportation  plans  and  TTPs  shall 
demonstrate  conformity  according  to 
transitional  period  criteria  and 
procedures. 

(2)  If  EPA  disapproves  the  submitted 
control  strategy  implementation  plan 
revision  and  so  notifies  the  State.  MPO, 
and  DOT,  which  initiates  the  sanction 
process  under  Gean  Air  Act  sections 
179  or  llO(m),  the  conformity  status  of 
the  transportation  plan  and  TIP  shall 
lapse  120  days  after  EPAs  disapproval, 
and  no  new  project-level  conformity 
determinations  may  be  made.  No  new 
transportation  plan.  TIP.  or  project  may 
be  found  to  conform  until  another 
control  strategy  implementation  plan 
revision  is  submitted  and  conformity  is 
demonstrated  according  to  transitional 
period  criteria  and  procedures. 

(3)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  if  EPA  disapproves  the 
submitted  control  strategy 
implementation  plan  revision  but 
determines  that  the  control  strategy 
contained  in  the  revision  would  have 
been  considered  approvable  with 
respect  to  requirements  for  emission 
reductions  if  all  committed  measures 
had  been  submitted  in  enforceable  form 
as  required  by  Clean  Air  Act  section 
ll(}(aK2)(A),  the  provisions  of  paragraph 
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(a)(1)  of  this  section  shall  apply  for  12 
months  following  the  date  of 
disapproval.  The  conformity  status  of 
the  transportation  plan  and  TIP  shall 
lapse  12  months  following  the  date  of 
disapproval  unless  another  control 
strategy  implementation  plan  revision  is 
submitted  to  EPA  and  found  to  be 
complete. 

(b)  Areas  which  have  not  submitted  a 
control  strategy  implementation  plan 
revision.  (1)  For  areas  whose  Clean  Air 
Act  deadline  for  submission  of  the 
control  strategy  implementation  plan 
revision  is  after  November  24, 1993  and 
EPA  has  notified  the  State,  MPO,  and 
DOT  of  the  State's  failure  to  submit  a 
control  strategy  implementation  plan 
revision,  which  initiates  the  sanction 
process  under  Clean  Air  Act  sections 
179orllO(m): 

(i)  No  new  transportation  plans  or 
TIPs  may  be  found  to  conform 
beginning  120  days  after  the  Clean  Air 
Act  deadline;  and 

(ii)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
one  year  after  the  Clean  Air  Act 
deadline,  and  no  new  project-level 
conformity  determinations  may  be 
made. 

(2)  For  areas  whose  Clean  Air  Act 
deadline  for  submission  of  the  control 
strategy  implementation  plan  was  before 
November  24. 1993  and  EPA  has  made 
a  finding  of  failure  to  submit  a  control 
strategy  implementation  plan  revision, 
which  initiates  the  sanction  process 
under  Clean  Air  Act  sections  179  or 
llO(m).  the  following  apply  unless  the 
failure  has  been  remedied  and 
acknowledged  by  a  letter  from  the  EPA 
Regional  Administrator: 

(i)  No  new  transportation  plans  or 
TIPs  may  be  found  to  conform 
beginning  March  24. 1994;  and 

(ii)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
November  25, 1994.  and  no  new  project- 
level  conformity  determinations  may  be 
made. 

(c)  Areas  which  have  not  submitted  a 
complete  control  strategy 
implementation  plan  revision.  (1)  For 
areas  where  EPA  notifies  the  State, 
MPO,  and  DOT  after  November  24, 1993 
that  the  control  strategy  implementation 
plan  revision  submitted  by  the  State  is 
incomplete,  which  initiates  the  sanction 
process  under  Clean  Air  Act  sections 
179  or  llO(m),  the  following  apply 
unless  the  failure  has  been  remedied 
and  acknowledged  by  a  letter  from  the 
EPA  Regional  Administrator 

(i)  No  new  transportation  plans  or 
TIPs  may  be  found  to  conform 
beginning  120  days  after  EPA's 
incompleteness  finding;  and 


(ii)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
one  year  after  tne  Clean  Air  Act 
deadline,  and  no  new  project-level 
conformity  determinations  may  be 
made. 

(iii)  Notwithstanding  paragraphs  (c)(1) 
(i)  and  (ii)  of  this  section,  if  EPA  notes 
in  its  incompleteness  finding  that  the 
submittal  would  have  been  considered 
complete  with  respect  to  requirements 
for  emission  reductions  if  all  committed 
measures  had  been  submitted  in 
enforceable  form  as  required  by  Clean 
Air  Act  section  110(a)(2)(A),  the 
provisions  of  paragraph  (a)(1)  of  this 
section  shall  apply  for  a  period  of  12 
months  following  the  date  of  the 
incompleteness  determination.  The 
conformity  status  of  the  transportation 
plan  and  TIP  shall  lapse  12  months 
following  the  date  of  the  incompleteness 
determination  unless  another  control 
strategy  implementation  plan  revision  is 
submitted  to  EPA  and  found  to  be 
complete. 

(2)  For  areas  where  EPA  has 
determined  before  November  24. 1993 
that  the  control  strategy  implementation 
plan  revision  is  incomplete,  which 
initiates  the  sanction  process  under 
Clean  Air  Act  sections  179  or  llO(m), 
the  following  apply  unless  the  failure 
has  been  remedied  and  acknowledged 
by  a  letter  from  the  EPA  Regional 
Administrator: 

(i)  No  new  transportation  plans  or 
TIPs  may  be  found  to  conform 
beginning  March  24, 1994;  and 

(ii)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
November  25, 1994,  and  no  new  project- 
level  conformity  determinations  may  be 
made. 

(iii)  Notwithstanding  paragraphs  (c)(2) 
(i)  and  (ii)  of  this  section,  if  EPA  notes 
in  its  incompleteness  finding  that  the 
submittal  would  have  been  considered 
complete  with  respect  to  requirements 
for  emission  reductions  if  all  committed 
measures  had  been  submitted  in 
enforceable  form  as  required  by  Clean 
Air  Act  section  110(a)(2)(A),  the 
provisions  of  paragraph  (d)(1)  of  this 
section  shall  apply  for  a  period  of  12 
months  following  the  date  of  the 
incompleteness  determination.  The 
conformity  status  of  the  transportation 
plan  and  TIP  shall  lapse  12  months 
following  the  date  of  the  incompleteness 
determination  unless  another  control 
strategy  implementation  plan  revision  is 
submitted  to  EPA  and  found  to  be 
complete. 

(d)  Areas  which  submitted  a  control 
strategy  implementation  plan  before 
November  24,  1993.  (1)  The 
transportation  plan  and  TIP  must  be 
demonstrated  to  conform  according  to 


transitional  period  criteria  and 
procedures  by  November  25, 1994. 
Otherwise,  their  conformity  status  will 
lapse,  and  no  new  project-level 
conformity  determinations  may  be 
made. 

(i)  The  conformity  of  new 
transportation  plans  and  TIPs  may  be 
demonstrated  according  to  Phase  II 
interim  jperiod  criteria  and  procedures 
until  February  22, 1994.  provided  the 
conformity  of  such  transportation  plans 
and  TIPs  is  redetermined  according  to 
transitional  period  criteria  and 
procedures  as  required  in  paragraph 
(d)(1)  of  this  section. 

(ii)  Beginning  February  22, 1994.  new 
transportation  plans  and  TIPs  shall 
demonstrate  conformity  according  to  • 
transitional  period  criteria  and 
procedures.. 

(2)  If  EPA  has  disapproved  the  most 
recent  control  strategy  implementation 
plan  submission,  the  conformity  status 
of  the  transportation  plan  and  TIP  shall 
lapse  March  24. 1994.  and  no  new 
project-level  conformity  determinations 
may  be  made.  No  new  transportation 
plans.  TIPs,  or  projects  may  be  found  to 
conform  until  another  control  strategy 
implementation  plan  revision  is 
submitted  and  conformity  is 
demonstrated  according  to  transitional 
period  criteria  and  procedures. 

(3)  Notwithstanding  paragraph  (d)(2) 
ofthis  section,  if  EPA  has  disapproved 
the  submitted  control  strategy 
implementation  plan  revision  but 
determines  that  the  control  strategy 
contained  in  the  revision  would  have 
been  considered  approvable  with 
respect  to  requirements  for  emission 
reductions  if  all  committed  measures 
had  been  submitted  in  enforceable  form 
as  required  by  Clean  Air  Act 

§  110(a)(2)(A),  the  provisions  of 
paragraph  (d)(1)  ofthis  section  shall 
apply  for  12  months  following 
November  24, 1993.  The  conformity 
status  of  the  transportation  plan  and  TIP 
shall  lapse  12  months  following 
November  24, 1993  unless  another 
control  strategy  implementation  plan 
revision  is  submitted  to  EPA  and  found 
to  be  complete. 

(e)  Projects.  If  the  currently 
conforming  transportation  plan  and  TIP 
have  not  been  demonstrated  to  conform 
according  to  transitional  period  criteria 
and  procedures,  the  requirements  of 
paragraphs  (e)  (1)  and  (2)  ofthis  section 
must  be  met. 

( 1 )  Before  a  FHWA/FTA  project 
which  is  regionally  significant  and 
increases  single-occupant  vehicle 
capacity  (a  new  general  purpwse 
highway  on  a  new  location  or  adding 
general  purpose  lanes)  may  be  found  to 
conform,  the  State  air  agency  must  be 
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consulted  on  how  the  emissions  which 
the  existing  transportation  plan  and 
TIP'S  conformity  determination 
estimates  for  the  "Action"  scenario  (as 
required  by  S§  93.122  through  93.127) 
compare  to  the  motor  vehicle  emissions 
budget  in  the  implementation  plan 
submission  or  the  projected  motor 
vehicle  emissions  budget  in  the 
implementation  plan  under 
development. 

(2)  In  the  event  of  unresolved  disputes 
on  such  project-level  conformity 
determinations,  the  State  air  agency  may 
escalate  the  issue  to  the  Governor 
consistent  with  the  procedure  in 
§  93.105(d),  which  appHes  for  any  State 
air  agency  comments  on  a  conformity 
determination. 

(f)  Redetermination  of  conformity  of 
the  existing  transportation  plan  and  TIP 
according  to  the  transitional  period 
criteria  and  procedures.  (1)  The 
redetermination  of  the  conformity  of  the 
existing  transportation  plan  and  TIP 
according  to  transitional  period  criteria 
and  procedures  (as  required  by 
paragraphs  (a)(1)  and  (d)(1)  of  this 
section)  does  not  require  new  emissions 
analysis  and  does  not  have  to  satisfy  the 
reouirements  of  §§  93.110  and  93.111  if: 

(i)  The  control  strategy 
implementation  plan  revision  submitted 
to  EPA  uses  the  MPO's  modeling  of  the 
existing  transportation  plan  and  TIP  for 
its  projections  of  motor  vehicle 
emissions;  and 

(ii)  The  control  strategy 
implementation  plan  does  not  include 
any  transportation  projects  which  are 
not  included  in  the  transportation  plan 
and  TIP. 

(2)  A  redetermination  of  conformity  as 
described  in  paragraph  (fKl)  of  this 
section  is  not  considered  a  conformity 
determination  for  the  purposes  of 
§  93.104(b)(4)  or  §  93.104(c)(4)  regarding 
the  maximum  intervals  between 
conformity  determinations.  Conformity 
must  be  determined  according  to  all  the 
applicable  criteria  and  procedures  of 
§  93.109  within  three  years  of  the  last 
determination  which  did  not  rely  on 
paragraph  (f)(1)  of  this  section. 

(g)  Ozone  nonattainment  areas.  (1) 
The  requirements  of  paragraph  (b)(1)  of 
this  section  apply  if  a  serious  or  above 
ozone  nonattainment  area  has  not 
submitted  the  implementation  plan 
revisions  which  Clean  Air  Act  sections 
182(c)(2)(A)  and  182(c)(2)(B)  require  to 
be  submitted  to  EPA  November  15. 
1994.  even  if  the  area  has  submitted  the 
implemoitation  plan  revision  which 
Clean  Air  Act  section  182(b)(1)  requires 
to  be  submitted  to  EPA  November  15. 
1993. 

(2)  The  requirements  of  paragraph 
(l))(l)  of  this  section  apply  if  a  moderate 


ozone  ncmattainmmt  area  which  is 
using  photodiemicai  dispersion 
modeling  to  demonstrate  the  "specific 
annual  reductions  as  necessary  to 
attain*'  required  by  Clean  Air  Act 
section  182(b)(1).  and  which  has 
p)ermission  from  EPA  to  delay 
submission  of  such  demonstration  until 
November  15. 1994,  does  not  submit 
such  demonstration  by  that  daterThe 
requirements  of  paragraph  (b)(1)  of  this 
section  apply  in  this  case  even  if  the 
area  has  submitted  the  15%  emission 
reduction  demonstration  required  by 
Clean  Air  Act  section  182(b)(1). 

(3)  The  requirements  of  paragraph  (a) 
of  this  section  apply  when  the 
implementation  plan  revisions  required 
by  Clean  Air  Act  sections  182(c)(2KA) 
and  182(c)(2)(B)  are  submitted. 

(h)  Nonattainment  areas  which  are 
not  required  to  demonstrate  reasonable 
further  progress  and  attainment.  If  an 
area  listed  in  §  93.136  submits^a  control 
strategy  implementation  plan  revision, 
the  requirements  of  paragraphs  (a)  and 
(e)  of  this  section  apply.  Because  the 
areas  listed  in  §  93.136  are  not  required 
to  demonstrate  reasonable  further 
progress  and  attainment  and  therefore 
have  no  Clean  Air  Act  deadline,  the 
provisions  of  paragraph  (b)  of  this 
section  do  not  apply  to  these  areas  at 
any  time. 

(i)  Maintenance  plans.  If  a  control 
strategy  implementaticm  plan  revision  is 
not  submitted  to  EPA  but  a  maintenance 
plan  required  by  Clean  Air  Act  secU<Mi 
175 A  is  submitted  to  EPA.  the 
requirements  of  paragraph  (a)  or  (d)  of 
this  section  apply,  with  the 
maintenance  plan  submission  treated  as 
a  "control  strategy  implementation  plan 
revisicm"  for  the  purposes  of  those 
requirements. 

§93.129    Raqulraments  for  adoptkMi  or 
approval  o>  proiacts  by  ottier  reclptonts  of 
funds  designated  under  title  23  U.S.C.  or 
the  Federal  Transit  Act 

No  recipient  of  federal  funds 
designated  under  title  23  U.S.C  or  the 
Federal  Transit  Act  shall  adopt  or 
approve  a  regionally  significant 
highway  or  transit  project,  regardless  of 
funding  source,  imless  there  is  a 
currently  conforming  transportation 
plan  and  TIP  consistent  with  the 
requirements  of  §  93.114  and  the 
requirements  of  one  of  the  following 
paragraphs  (a)  through  (e)  of  this  section 
are  met: 

(a)  The  project  comes  from  a 
conforming  plan  and  program  consistent 
with  the  requirements  of§93.115; 

(b)  The  project  is  included  in  the 
regional  emissions  analysis  supporting 
the  currently  conforming  TIP's 
conformity  determination,  even  if  the 


project  is  not  strictly  "included"  in  the 
TIP  for  the  purposes  of  MPO  project 
selection  or  endorsement,  and  the 
project's  design  concept  and  scope  have 
not  changed  significantly  from  those 
which  were  included  in  the  regional 
emissions  analysis,  or  in  a  manner 
which  would  significantly  impact  use  of 
the  facility; 

(c)  During  the  control  strategy  or 
maintenance  period,  the  project  is 
consistent  with  the  motor  vehicle 
emissions  budget(s)  in  the  applicable 
implementation  plan  consistent  with 
the  requirements  of  §  93.120; 

(d)  During  Phase  II  of  the  interim 
period,  the  project  contributes  to 
emissions  reductions  or  does  not 
increase  emissions  consistent  with  the 
requirements  of  §  93.124  (in  ozone  and 
CO  nonattainment  areas)  or  S  93.127  (in 
PMio  and  NO2  nonattainment  areas);  or 

(e)  During  the  transitional  period,  the 
project  satisfies  the  requirements  of  both 
paragraphs  (c)  and  (d)  of  this  section. 

§  93.1 30    Procedures  for  detennlning 
regional  transportatlon-relaled  emissions. 

(a)  General  requirements.  (1)  The 
regional  emissions  analysis  for  the 
transportation  plan,  TIP.  or  project  not 
from  a  conforming  plan  and  TIP  shall 
include  all  regionally  significant 
projects  expected  in  the  nonattainment 
or  maintenance  area,  including  FHWA/ 
FTA  projects  proposed  in  the 
transportation  plan  and  TIP  and  all 
other  regionally  significant  projects 
which  are  disclosed  to  the  MPO  as 
required  by  §  93.105.  Projects  which  are 
not  regionally  significant  are  not 
required  to  be  explicitly  modeled,  but 
VMT  from  such  projects  must  be 
estimated  in  accordance  with  reasonable 
professional  practice.  The  effects  of 
TCMs  and  similar  projects  that  are  not 
regionally  significant  may  also  be 
estimated  in  accordance  with  reasonable 
professional  practice. 

(2)  The  emissions  analysis  may  not 
include  for  emissions  reduction  credit 
any  TCMs  which  have  been  delayed 
beyond  the  scheduled  date(s)  until  such 
time  as  implementation  has  been 
assured.  If  the  TCM  has  been  partially 
implemented  and  it  can  be 
demonstrated  that  it  is  providing 
quantifiable  emission  reduction 
benefits,  the  emissions  analysis  may 
include  that  emissions  reduction  credit. 

(3)  Emissions  reduction  credit  from 
projects,  programs,  or  activities  which 
require  a  regulation  in  order  to  be 
implemented  may  not  be  included  in 
the  emissions  analysis  unless  the 
regulation  is  already  adopted  by  the 
enforcing  jurisdiction-  Adopted 
regulations  are  required  for  demand 
management  strategies  for  reducing 
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emissions  which  are  not  specifically 
identified  in  the  applicable 
implementation  plan,  and  for  control 
programs  which  are  external  to  the 
transportation  system  itself,  such  as 
tailpipe  or  evaporative  emission 
standards,  limits  on  gasoline  volatility, 
inspection  and  maintenance  programs, 
and  oxygenated  or  reformulated 
gasoline  or  diesel  fuel.  A  regulatory 
program  may  also  be  considered  to  be 
adopted  if  an  opt-in  to  a  Federally 
enforced  program  has  been  approved  by 
EPA,  if  EPA  has  promulgated  the 
program  (if  the  control  program  is  a 
Federal  responsibility,  such  as  tailpipe 
standards),  or  if  the  Clean  Air  Act 
requires  the  program  without  need  for 
individual  State  action  and  without  any 
discretionary  authority  for  EPA  to  set  its 
stringency,  delay  its  effective  date,  or 
not  implement  the  program. 

(4)  Notwithstanding  paragraph  (a)(3) 
of  this  section,  during  the  transitional 
period,  control  measures  or  programs 
which  are  committed  to  in  an 
implementation  plan  submission  as 
described  in  §§93.118  through  93.120. 
but  which  has  not  received  final  EPA 
action  In  the  form  of  a  finding  of 

.  incompleteness,  approval,  or 
disapproval  may  be  assumed  for 
emission  reduction  credit  for  the 
purpose  of  demonstrating  that  the 
requirements  of  §§93.118  through 
93.120  are  satisfied. 

(5)  A  regional  emissions  analysis  for 
the  purpose  of  satisfying  the 
requirements  of  §§  93.122  through 
93.124  may  account  for  the  programs  in 
paragraph  (a)(4)  of  this  section,  but  the 
same  assumptions  about  these  programs 
shall  be  used  for  both  the  "Baseline" 
and  "Action"  scenarios. 

(b)  Serious,  severe,  and  extreme  ozone 
nonattainment  areas  and  serious  carbon 
monoxide  areas  after  January  1,  1995. 
Estimates  of  regional  transportation- 
related  emissions  used  to  support 
conformity  determinations  must  be 
made  according  to  procedures  which 
meet  the  requirements  in  paragraphs  (b) 
(1)  through  (5)  of  this  section. 

(1)  A  network-based  transportation 
demand  model  or  models  relating  travel 
demand  and  transportation  system 
performance  to  land-use  patterns, 
population  demographics,  employment, 
transportation  infrastructure,  and 
transportation  policies  must  be  used  to 
estimate  travel  within  the  metropolitan 
planning  area  of  the  nonattainment  area. 
Such  a  model  shall  possess  the 
following  attributes: 

(i)  The  modeling  methods  and  the 
functional  relationships  used  in  the 
model(s)  shall  in  all  respects  be  in 
accordance  with  acceptable  professional 


practice,  and  reasonable  for  purposes  of 
emission  estimation: 

(ii)  The  network-based  model(s)  must 
be  validated  against  ground  counts  for  a 
base  year  that  is  not  more  than  10  years 
prior  to  the  date  of  the  conformity 
determination.  Land  use.  population, 
and  other  inputs  must  be  based  on  the 
best  available  information  and 
appropriate  to  the  validation  base  year; 

(iii)  For  peak-hour  or  peak-period 
traffic  assignments,  a  capacity  sensitive 
assignment  methodology  must  be  used: 

(iv)  Zone-to- zone  travel  times  used  to 
distribute  trips  between  origin  and 
destination  pairs  must  be  in  reasonable 
agreement  with  the  travel  times  which 
result  from  the  process  of  assignment  of 
trips  to  network  links.  Where  use  of 
transit  currently  is  anticipated  to  be  a 
significant  factor  in  satisfying 
transportation  demand,  these  times 
should  also  be  used  for  modeling  mode 
splits: 

(v)  Free-flow  speeds  on  network  links 
shall  be  based  on  empirical 
observations: 

(vi)  Peak  and  off-peak  ti-avel  demand 
and  travel  times  must  be  provided: 

(vii)  Trip  distribution  and  mode 
choice  must  be  sensitive  to  pricing, 
where  pricing  is  a  significant  factor,  if 
the  network  model  is  capable  of  such 
determinations  and  the  necessary 
information  is  available: 

(viii)  The  model(s)  must  utilize  and 
document  a  logical  correspondence 
between  the  assumed  scenario  of  land 
development  and  use  and  the  future 
transportation  system  for  which 
emissions  are  being  estimated.  Reliance 
on  a  formal  land-use  model  is  not 
specifically  required  but  is  encouraged; 

(ix)  A  dependence  of  trip  generation 
on  the  accessibility  of  destinations  via 
the  transportation  system  (including 
pricing)  is  sti-ongly  encouraged  but  not 
specifically  required,  unless  the 
network  model  is  capable  of  such 
determinations  and  the  necessary 
information  is  available: 

(x)  A  dependence  of  regional 
economic  and  population  growth  on  the 
accessibility  of  destinations  via  the 
transportation  system  is  strongly 
encouraged  but  not  specifically 
required,  unless  the  network  model  is 
capable  of  such  determinations  and  the 
necessary  information  is  available:  and 

(xi)  Consideration  of  emissions 
increases  from  construction-related 
congestion  is  not  specifically  required. 
(2)  Highway  Performance  Monitoring 
System  (HPMS)  estimates  of  vehicle 
miles  traveled  shall  be  considered  the 
primary  measure  of  vehicle  miles 
traveled  within  the  portion  of  the 
nonattainment  or  maintenance  area  and 
for  the  functional  classes  of  roadways 


included  in  HPMS,  for  urban  areas 
which  are  sampled  on  a  separate  urban 
area  basis.  A  factor  (or  factors)  shall  be 
developed  to  reconcile  and  calibrate  the 
network-based  model  estimates  of 
vehicle  miles  traveled  in  the  base  year 
of  its  validation  to  the  HPMS  estimates 
for  the  same  period,  and  these  factors 
shall  be  applied  to  model  estimates  of 
future  vehicle  miles  traveled.  In  this 
factoring  process,  consideration  will  be 
given  to  differences  in  the  facility 
coverage  of  the  HPMS  and  the  modeled 
network  description.  Departure  from 
these  procedures  is  permitted  with  the 
concurrence  of  DOT  and  EPA. 

(3)  Reasonable  methods  shall  be  used 
to  estimate  nonattainment  area  vehicle 
travel  on  off-network  roadways  within 
the  urban  transportation  planning  area, 
and  on  roadways  outside  the  urban 
transportation  planning  area. 

(4)  Reasonable  methods  in  accordance 
with  good  practice  must  be  used  to 
estimate  traffic  speeds  and  delays  in  a 
manner  that  is  sensitive  to  the  estimated 
volume  of  travel  on  each  roadway 
segment  represented  in  the  network 
model. 

(5)  Ambient  temperatures  shall  be 
consistent  with  those  used  to  establish 
the  emissions  budget  in  the  applicable 
implementation  plan.  Factors  other  than 
temperatures,  for  example  the  fraction 
of  travel  in  a  hot  stabilized  engine 
mode,  may  be  modified  after 
interagency  consultation  according  to 

§  93.105  if  the  newer  estimates 
incorporate  additional  or  more 
geographically  specific  information  or 
represent  a  logically  estimated  trend  in 
such  factors  beyond  the  period 
considered  in  the  applicable 
implementation  plan. 

(c)  Areas  which  are  not  serious, 
severe,  or  extreme  ozone  nonattainment 
areas  or  serious  carbon  monoxide  areas, 
or  before  January  1,  1995.  (1)  Procedures 
which  satisfy  some  or  all  of  the 
requirements  of  paragraph  (a)  of  this 
section  shall  be  used  in  all  areas  not 
subject  to  paragraph  (a)  of  this  section 
in  which  those  procedures  have  been 
the  previous  practice  of  the  MPO. 

(2)  Regional  emissions  may  be 
estimated  by  methods  which  do  not 
explicitly  or  comprehensively  account 
for  the  influence  of  land  use  and 
transportation  infrastructure  on  vehicle 
miles  traveled  and  ti^ffic  speeds  and 
congestion.  Such  methods  must  account 
for  VMT  growth  by  extrapolating 
historical  VMT  or  projecting  future 
VMT  by  considering  growth  in 
population  and  historical  growth  trends 
for  vehicle  miles  travelled  per  person. 
These  methods  must  also  consider 
future  economic  activity,  transit 
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alternatives,  and  transportation  system 
policies. 

(d)  Projects  not  from  a  conforming 
plan  and  TIP  in  isolated  rural 
nonattoinment  and  maintenance  areas. 
This  paragraph  applies  to  any 
nonattainment  or  maintenance  area  or 
any  portion  thereof  which  does  not  have 
a  metrof>olitan  transportation  plan  or 
TIP  and  whose  projcNCts  are  not  part  of 
the  emissions  analysis  of  any  MPO's 
metropolitan  transportation  plan  or  TIP 
(because  the  nonattainment  or 
maintenance  area  or  portion  thereof 
does  not  contain  a  metropolitan 
planning  area  or  portion  of  a 
metropolitan  planning  area  and  is  not 
part  of  a  Metropolitan  Statistical  Area  or 
Consolidated  Metropolitan  Statistical 
Area  which  is  or  contains  a 
nonattainment  or  maintenance  area). 

(1)  Conformity  demonstrations  for 
projects  in  these  areas  may  satisfy  the 
requirements  of  §§  93.120,  93.124,  and 
93.127  with  one  regional  emissions 
analysis  which  includes  all  the 
regionally  significant  projects  in  the 
nonattainment  or  maintenance  area  (or 
portion  thereof). 

(2)  The  requirements  of  §  93.120  shall 
be  satisfied  according  to  the  procedures 
in  §  93.120(c),  with  references  to  the 
"transportation  plan"  taken  to  mean  the 
statewide  transportation  plan. 

(3)  The  requirements  of  §§  93.124  and 
93.127  which  reference  "transportation 
plan"  or  "TIP"  shall  be  taken  to  mean 
those  projects  in  the  statewide 
transportation  plan  or  statewide  TIP 
which  are  in  the  nonattainment  or 
maintenance  area  (or  portion  thereof). 

(4)  The  requirement  of  §  93.129(b) 
shall  be  satisfied  if: 

(i)  The  project  is  included  in  the 
regional  emissions  analysis  which 
includes  all  regionally  significant 
highway  and  transportation  projects  in 
the  nonattainment  or  maintenance  area 
(or  portion  thereoQ  and  supports  the 
most  recent  conformity  determination 
made  according  to  the  requirements  of 
S§  93.120,  93.124,  or  93.127  (as 
modified  by  paragraphs  (d)(2)  and  (d)(3) 
of  this  section),  as  appropriate  for  the 
time  period  and  pollutant;  and 

(ii)  The  project's  design  concept  and 
scope  have  not  changed  significantly 
from  those  which  were  included  in  the 
regional  emissions  analysis,  or  in  a 
manner  which  would  significantly 
impact  use  of  the  facility. 

(e)  PMwfrom  construction-related 
fugitive  dust.  (1)  For  areas  in  which  the 
implementation  plan  does  not  identify 
construction-related  fugitive  PMio  as  a 
contributor  to  the  nonattainment 
problem,  the  fugitive  PMio  emissions 
associated  with  highway  and  transit 
project  construction  are  not  required  to 


be  considered  in  the  regional  emissions 
analysis. 

(2)  In  PMio  nonattainment  and 
maintenance  areas  with  implementation 
plans  which  identify  construction- 
related  fugitive  PMin  as  a  contributor  to 
the  nonattainment  problem,  the  regional 
PMii)  emissions  analysis  shall  consider 
construction-related  fugitive  PMm  and 
shall  account  for  the  level  of 
construction  activity,  the  fugitive  PMio 
control  measures  in  the  applicable 
implementation  plan,  and  the  dust- 
producing  capacity  of  the  proposed 
activities. 

S93.131    Procadur**  for  determining 
localized  CO  and  PM,,)  concantratlons  (hot- 
spot  analysis). 

(a)  In  the  following  cases,  CO  hot-spot 
analyses  must  be  based  on  the 
applicable  air  quality  models,  data 
bases,  and  other  requirements  specified 
in  40  CFR  part  51,  Appendix  W 
("Guideline  on  Air  Quality  Models 
(Revised)"  (1988).  supplement  A  (1987) 
and  supplement  B  (1993),  EPA 
publication  no.  450/2-78-027R),  unless, 
after  the  interagency  consultation 
process  described  in  §93.105  and  with 
the  approval  of  the  EPA  Regional 
Administrator,  these  models,  data  bases, 
and  other  requirements  are  determined 
to  be  inappropriate: 

(1)  For  projects  in  or  affecting 
locations,  areas,  or  categories  of  sites 
which  are  identiHed  in  the  applicable 
implementation  plan  as  sites  of  current 
violation  or  possible  current  violation; 

(2)  For  those  intersections  at  Level-of- 
Service  D.  E,  or  F,  or  those  that  will 
change  to  Level-of-Service  D,  E,  or  F 
because  of  increased  traffic  volumes 
related  to  a  new  project  in  the  vicinity; 

(3)  For  any  project  involving  or 
affecting  any  of  the  intersections  which 
the  applicable  implementation  plan 
identifies  as  the  top  three  intersections 
in  the  nonattainment  or  maintenance 
area  based  on  the  highest  traffic 
volumes; 

(4)  For  any  project  involving  or 
affecting  any  of  the  intersections  which 
the  applicable  implementation  plan 
identifies  as  the  top  three  intersections 
in  the  nonattainment  or  maintenance 
area  based  on  the  worst  Level-of- 
Service;  and 

(5)  Where  use  of  the  "Guideline" 
models  is  practicable  and  reasonable 
given  the  potential  for  violations. 

(b)  In  cases  other  than  those  described 
in  paragraph  (a)  of  this  section,  other 
quantitative  methods  may  be  used  if 
they  represent  reasonable  and  common 
professional  practice. 

(c)  CO  hot-spot  analyses  must  include 
the  entire  project,  and  may  be 
performed  only  after  the  major  design 


features  which  will  significantly  impact 
CO  concentrations  have  been  identified. 
The  background  concentration  can  be 
estimated  using  the  ratio  of  future  to 
current  traffic  multiplied  by  the  ratio  of 
future  to  current  emission  factors. 

(d)  PMio  hot-spot  analysis  must  be 
performed  for  projects  which  are  located 
at  sites  at  which  violations  have  been 
verified  by  monitoring,  and  at  sites 
which  have  essentially  identical  vehicle 
and  roadway  emission  and  dispersion 
characteristics  (including  sites  near  one 
at  which  a  violation  has  been 
monitored).  The  projects  which  require 
PM-10  hot-spot  analysis  shall  be 
determined  through  the  interagency 
consultation  process  required  in 
§93.105.  In  PM-10  nonattainment  and 
maintenance  areas,  new  or  expanded 
bus  and  rail  terminals  and  transfer 
points  which  increase  the  number  of 
diesel  vehicles  congregating  at  a  single 
location  require  hot-spot  analysis.  DOT 
may  choose  to  make  a  categorical 
conformity  determination  on  bus  and 
rail  terminals  or  transfer  points  based  on 
appropriate  modeling  of  various 
terminal  sizes,  configurations,  and 
activity  levels.  The  requirements  of  this 
paragraph  for  quantitative  hot-spot 
analysis  will  not  take  effect  until  EPA 
releases  modeling  guidance  on  this 
subject  and  announces  in  the  Federal 
Rej^er  that  these  requirements  are  in 
effect. 

(e)  Hot-spot  analysis  assumptions 
must  be  consistent  with  those  in  the 
regional  emissions  analysis  for  those 
inputs  which  are  required  for  both 
analyses. 

(f)  PMio  or  CO  mitigation  or  control 
measures  shall  be  assumed  in  the  hot- 
spot  analysis  only  where  there  are 
written  commitments  from  the  project 
sponsor  and/or  operator  to  the 
implementation  of  such  measures,  as 
reouired  by  §93. 133(a). 

(g)  CO  and  PMio  hot-spot  analyses  are 
not  required  to  consider  construction- 
related  activities  which  cause  temporary 
increases  in  emissions.  Each  site  which 
is  affected  by  construction-related 
activities  shall  be  considered  separately, 
using  established  "Guideline"  methods. 
Temporary  increases  are  defined  as 
those  which  occur  only  during  the 
construction  phase  and  last  five  years  or 
less  at  any  individual  site. 

§93.132    Using  the  motor  vetilcle 
amissions  budget  in  ttx  applicable 
Implementation  plan  (or  Implementation 
plan  submission). 

(a)  In  interpreting  an  applicable 
implementation  plan  (or 
implementation  plan  submission)  with 
respect  to  its  motor  vehicle  emissions 
budget{s),  the  MPO  and  DOT  may  not 
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infer  additions  to  the  budget(s)  that  are 
not  explicitly  intended  by  the 
implementation  plan  (or  submission). 
Unless  the  implementation  plan 
explicitly  quantifies  the  amount  by 
which  motor  vehicle  emissions  could  be 
higher  while  still  allowing  a 
demonstration  of  compliance  with  the 
milestone,  attainment,  or  maintenance 
requirement  and  explicitly  states  an 
intent  that  some  or  all  of  this  additional 
amount  shpuld  be  available  to  the  MPO 
and  DOT  in  the  emission  budget  for 
confonnity  purposes,  the  MPO  may  not 
interpret  the  budget  to  be  higher  than 
the  implementation  plan's  estimate  of 
future  emissions.  This  applies  in 
particular  to  applicable  implementation 
plans  (or  submissions)  which 
demonstrate  that  after  implementation 
of  control  measures  in  the 
implementation  plan: 

(1)  Emissions  from  all  sources  will  be 
less  than  the  total  emissions  that  would 
be  consistent  with  a  required 
demonstration  of  an  emissions 
reduction  milestone; 

(2)  Emissions  from  all  sources  will 
result  in  achieving  attainment  prior  to 
the  attainment  deadline  and/or  ambient 
concentrations  in  the  attainment 
deadline  year  will  be  lower  than  needed 
to  demonstrate  attainment;  or 

(3)  Emissions  will  be  lower  than 
needed  to  provide  for  continued 
maintenance. 

(b)  If  an  applicable  implementation 
plan  submitted  before  November  24, 
1993  demonstrates  that  emissions  from 
all  sources  will  be  less  than  the  total 
emissions  that  would  be  consistent  with 
attainment  and  quantifies  that  "safety 
margin."  the  State  may  submit  a  SIP 
revision  which  assigns  some  or  all  of 
this  safety  margin  to  highway  and 
transit  mobile  sources  for  the  purposes 
of  conformity.  Such  a  SIP  revision,  once 
it  is  endorsed  by  the  Governor  and  has 
been  subject  to  a  public  hearing,  may  be 
used  for  the  purposes  of  transportation 
conformity  before  it  is  approved  by 
EPA. 

(c)  A  confonnity  demonstration  shall 
not  trade  emissions  among  budgets 
which  the  applicable  implementation 
plan  (or  implementation  plan 


submission)  allocates  for  different 
pollutants  or  precursors,  or  among 
budgets  allocated  to  motor  vehicles  and 
other  sources,  without  a  SIP  revision  or 
a  SIP  which  establishes  mechanisms  for 
such  trades. 

(d)  If  the  applicable  implementation 
plan  (or  implementation  plan 
submission)  estimates  future  emissions 
by  geographic  subarea  of  the 
nonattainment  area,  the  MPO  and  EHDT 
are  not  required  to  consider  this  to 
establish  subarea  budgets,  unless  the 
applicable  implementation  plan  (or 
implementation  plan  submission) 
explicitly  indicates  an  intent  to  create 
such  subarea  budgets  for  the  purposes  of 
conformity. 

(e)  If  a  nonattainment  area  includes 
more  than  one  MPO,  the  SIP  may 
establish  motor  vehicle  emissions 
budgets  for  each  MPO,  or  else  the  MPOs 
must  collectively  make  a  conformity 
determination  for  the  entire 
nonattainment  area. 

$  93. 1 33  Enf orceabiltty  of  design  concept 
and  scope  and  proi«ct-level  mit^tion  and 
control  measures. 

(a)  Prior  to  determining  that  a 
transportation  project  is  in  conformity, 
the  MPO,  other  recipient  of  funds 
designated  under  title  23  U.S.C.  or  the 
Federal  Transit  Act,  FHWA,  or  FTA 
must  obtain  from  the  project  sponsor 
and/or  operator  written  commitments  to 
implement  in  the  construction  of  the 
project  and  operation  of  the  resulting 
facility  or  service  any  project-level 
mitigation  or  control  measures  which 
are  identified  as  conditions  for  NEPA 
process  completion  with  respect  to  local 
PMio  or  CO  impacts.  Before  making 
conformity  determinations  written 
commitments  must  also  be  obtained  for 
project-level  mitigation  or  control 
measures  which  are  conditions  for 
making  conformity  determinations  for  a 
transportation  plan  or  TIP  and  included 
in  the  project  design  concept  and  scope 
which  is  used  in  the  regional  emissions 
analysis  required  by  §§  93.118  through 
93.120  and  §§93.122-93.124  or  used  in 
the  project-level  hot-spot  analysis 
required  by  §§93.116  and  93.121. 

(b)  Project  sponsors  voluntarily 
committing  to  mitigation  measures  to 

Tabi-E  2.— Exempt  Projects 


facilitate  positive  conformity 
determinations  must  comply  with  the 
obligations  of  such  commitments. 

(c)  The  implementation  plan  revision 
required  in  §  51.396  of  this  chapter  shall 
provide  that  written  commitments  to 
mitigation  measures  must  be  obtained 
prior  to  a  positive  conformity 
determination,  and  that  project  sponsors 
must  comply  with  such  commitments. 

(d)  During  the  control  strategy  and 
maintenance  periods,  if  the  MPO  or 
project  sponsor  believes  the  mitigation 
or  control  measure  is  no  longer 
necessary  for  conformity,  the  project 
sponsor  or  operator  may  be  relieved  of 
its  obligation  to  implement  the 
mitigation  or  control  measure  if  it  can 
demonstrate  that  the  requirements  of 
§§  93.116.  93.118.  and  93.119  are 
satisfied  without  the  mitigation  or 
control  measure,  and  so  notifies  the 
agencies  involved  in  the  interagency 
consultation  process  required  under 

§  93.105.  The  MPO  and  DOT  must 
confirm  that  the  transportation  plan  and 
TIP  still  satisfy  the  requirements  of 
§§93.118  and  93.119  and  that  the 
project  still  satisfies  the  requirements  of 
§93.116,  and  therefore  that  the 
conformity  determinations  for  the 
transportation  plan,  TIP,  and  project  are 
still  valid. 

S  93.1 34    Exempt  projects. 

Notwithstanding  the  other 
requirements  of  this  subpart,  highway 
and  transit  projects  of  the  types  listed  in 
Table  2  are  exempt  from  the 
requirement  that  a  conformity 
determination  be  made.  Such  projects 
may  proceed  toward  implementation 
even  in  the  absence  of  a  conforming 
transportation  plan  and  TIP.  A 
particular  action  of  the  type  listed  in 
Table  2  is  not  exempt  if  the  MPO  in 
consultation  with  other  agencies  (see 
§  93.105(c)(l)(iii)),  the  EPA,  and  the 
FHWA  (in  the  case  of  a  highway  project) 
or  the  FTA  (in  the  case  of  a  transit 
project)  concur  that  it  has  potentially 
adverse  emissions  impacts  for  any 
reason.  States  and  MPOs  must  ensure 
that  exempt  projects  do  not  interfere 
with  TCM  implementation. 


Safaty 

Railroad/higtnvay  aossing. 

Hazard  elvninatkm  program. 

Safer  non-Federcl^aid  system  roads. 

StioukJer  improvements. 

Increasing  sigtit  (fistance. 

Safety  improvement  program. 

Traffic  coritrol  devices  and  operating  assistance  other  ttian  stgnaJization  projects. 

Railroad/highway  crossing  warning  devices. 

Guardrails,  medan  barriers,  crash  cushions. 
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Table  2.— Exemft  Projects— Continued 


Pavement  resurfacing  ano/or  rehabilitation. 

Pavement  marking  demonstration. 

Emergency  relief  (23  U.S.C.  125). 

Fencing. 

Skid  treatments. 

Safety  roadside  rest  areas. 

Adding  medians. 

Tnx^  climbing  laries  outside  the  urbanized  area. 

Lighting  improvements. 

Widening  narrow  pavements  Of  reconstructing  bridges  (no  additional  travel  lanes). 

Emergency  trud(  pullovers. 

MaaaTranalt 

Operating  assistance  to  transit  agencies. 

Purchase  of  support  vehicles. 

Rehabilitation  of  transit  vehides '  . 

Purchase  of  office,  sliop,  and  operating  equipment  for  existing  faculties. 

Purchase  of  operating  equipment  for  vehicles  (e.g.,  radios,  (areboxes,  lifts,  etc.). 

Construction  or  renovation  of  power,  signal,  and  comnxjnications  systems. 

Constnjction  of  small  passenger  shelters  and  Infomiation  kiosks. 

Reconstnjctlon  of  renovation  of  transit  buildings  and  structures  (e.g..  rail  or  bus  buildings,  storage  and  maintenance  fecilities.  stations,  terminals 

and  ancillary  structures). 
Rehabilitation  or  reconstruction  of  track  stmctures.  track,  and  trackbed  In  existing  rights-of-way. 
Purchase  of  new  buses  and  rail  cars  to  replace  existing  vehkdes  or  for  minor  expansksns  of  the  fleet'. 
Constnjctton  of  new  bus  or  rail  storage/maintenance  facilities  categorically  excluded  In  23  CFR  part  771. 

Air  Quality 

Continuatwn  of  rkle-sharing  and  van-pooling  promotk)n  activities  at  current  levels. 
Bicycle  and  pedestrian  facilities. 

Other 

Specific  activities  wfvch  do  not  involve  or  lead  directly  to  construclkxi,  such  as: 

Planning  arxl  technk^  studies. 

Grants  for  training  and  research  programs. 

Planning  activities  conducted  pursuant  to  titles  23  and  49  U.S.C. 

Federal-aid  systems  revisions. 
Engineering  to  assess  social,  economte.  and  environmental  effects  of  the  proposed  action  or  alternatives  to  that  action 
Noise  attenuatton. 

Advance  land  acquisitions  (23  CFR  part  712  or  23  CFR  part  771). 

Acquisition  of  scenic  easements. 

Plantings,  landscaping,  etc. 

Sign  removal. 

Directonal  and  infonnational  signs. 

Transportation  enhancement  activttes  (except  rehabilitation  and  operation  of  historic  transportatkxi  buildings,  structures  or  facilities) 

Repair  of  damage  caused  by  natural  disasters,  civil  unrest,  or  terrorist  acts,  except  projects  involving  substantial  functional,  kxational  or  capac- 

implerSntattwpS!™^^*  °'  maintenance  areas,  such  projects  are  exempt  only  If  they  are  In  compliance  with  control  measures  In  the  applicable 


S  93. 1 35    Projects  exempt  from  regional 
emission*  analyse*. 

Notwithstanding  the  other 
requirements  of  this  subpart,  highway 
and  transit  projects  of  the  types  Usted  in 
Table  3  are  exempt  from  regional 
emissions  analysis  requirements.  The 
local  effects  of  these  projects  with 
respect  to  CO  or  PMio  concentrations 
must  be  considered  to  determine  if  a 
hot-spot  analysis  is  required  prior  to 
making  a  project-level  conformity 
determination.  These  projects  may  then 
proceed  to  the  project  development 
process  even  in  the  absence  of  a 
conforming  transportation  plan  and  TIP. 
A  particular  action  of  the  type  listed  in 
Table  3  is  not  exempt  from  regional 
emissions  analysis  if  the  MPO  in 
consultation  with  other  agencies  (see 
§  93.105(cKl)(iii)),  the  EPA.  and  the 
FHWA  (in  the  case  of  a  highway  project) 


or  the  FTA  (in  the  case  of  a  transit 
project)  conc\ir  that  it  has  potential 
regional  impacts  for  any  reason. 

TABLE  3.— Projects  Exempt  From 
Regional  Emissions  Analyses 


Intersectkm  channelizatk>n  projects. 
Intersectton  8ignallzatk>n  projects  at  Individual 

intersecttons. 
Interchange  reconfiguratkxi  projects. 
Changes  in  vertical  and  horizontal  alignment. 
Truck  size  and  weight  inspection  statk>ns. 
Bus  terminals  and  transfer  points.       

193.136    Special  provision*  for 
nonattalnment  araa*  which  ar*  not  required 
to  d*mon*trat>  r***onabl«  further  progr*** 
and  attalnmant 

(a)  Application.  This  section  applies 
in  the  following  areas: 


(1)  Rural  transport  ozone 
nonattainment  areas; 

(2)  Marginal  ozone  areas; 

(3)  Submarginal  ozone  areas; 

(4)  Transitional  ozone  areas; 

(5)  Incomplete  data  ozone  areas; 

(6)  Moderate  CO  areas  with  a  design 
value  of  12.7  ppm  or  less;  and 

(7)  Not  classified  CO  areas. 

(b)  Default  conformity'procedures. 
The  criteria  and  procedures  in  §§  93.122 
through  93.124  will  remain  in  effect 
throughout  the  control  strategy  period 
for  transportation  plans,  TIPs.  and 
projects  (not  from  a  conforming  plan 
and  TIP)  in  lieu  of  the  procedures  in 

§§  93.118  through  93.120,  except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section. 

(c)  Optional  conformity  procedures. 
The  State  or  MPO  may  voluntarily 
develop  an  attainment  demonstration 
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and  coiresponding  motor  vehicle 
emissions  budget  like  those  required  in 
areas  with  higher  nonattainment 
classifications.  In  this  case,  the  State 
must  submit  an  implementation  plan 


revision  which  contains  that  budget  and 
attainment  demonstration.  Once  EPA 
has  approved  this  implementation  plan 
revision,  the  procedures  in  §§  93.118 


through  93.120  apply  in  lieu  of  the 
procedures  in  §§93.122  through  93.124. 
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Title  3~ 

The  President 


Proclamation  6628  of  November  22,  1993 
National  Family  Week,  1993  and  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Families  are  our  Nation's  lifeblood  and  strength.  No  matter  its  size  or  com- 
position, it  is  the  source  of  our  ideals  and  the  birthplace  of  our  memories 
Connected  families  in  vital  communities  are  essential  to  this  country's  future. 
The  common  bonds  of  family  love,  sharing,  and  mutual  support  have  for 
generations  shaped  the  character  of  our  society.  Anchored  by  strong  insights 
deeply  felt  convictions,  moral  principles,  and  concern  for  societal  improve- 
ment and  well-being,  families  have  used  their  devotion,  creative  ideals, 
and  energies  to  define  themselves,  their  communities,  and  the  Nation. 

The  willing  acceptance  of  family  obligations  and  the  unselfish  shouldering 
of  responsibilities  are  core  components  of  caring  families.  Families  encourage 
and  foster  teamwork,  as  well  as  individuality,  personal  sacrifice,  personal 
attainment,  and  a  wide  range  of  joys  and  life  experiences. 

America  has  maintained  its  unique  position  in  the  history  of  nations  because 
we  have  not  forgotten  the  teachings  of  our  forebears.  We  have  thrived 
because  we.  their  children,  have  remained  committed  to  advancing  the  causes 
of  liberty  and  justice,  Even  in  times  of  national  crisis,  we  have  recalled 
the  importance  of  our  national  family  tree,  always  returning  to  the  promise 
of  its  protective  shade. 

As  families  across  the  country  gather  in  thanksgiving,  it  is  particularly 
appropriate  that  we  pause  as  a  Nation  to  acknowledge  the  blessings  of 
love  and  loyalty  that  families  bring  to  their  members  and  through  them, 
to  the  community  of  America.  Like  our  democracy,  all  of  our  families 
must  strive  to  be  nurturing  and  steady.  All  of  our  children,  grandparents, 
mothers  and  fathers  must  know  that  no  matter  the  challenges  we  face 
we  can  be  secure  in  the  love  and  support  of  a  family.  This  lesson  is 
among  our  founders'  most  precious  gifts.  Fulfilling  their  ideal  is  each  genera- 
tion's most  profound  responsibility. 

The  Congress,  by  House  Joint  Resolution  79.  has  designated  the  week  of 
November  21.  1993.  and  the  week  of  November  20.  1994.  as  "National 
Family  Week"  and  has  authorized  and  requested  the  President  to  issue 
a  proclamation  in  observance  of  these  weeks. 

NOW.  THEREFORE.  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  November  21,  1993.  and  the 
week  of  November  20.  1994.  as  National  Family  Week.  I  invite  the  States, 
communities,  and  people  of  the  United  States  to  observe  these  weeks  with 
appropriate  ceremonies  and  programs  in  appreciation  of  our  Nation's  families. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  November,  m  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  eighteenth. 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

FOR:        Any  person  who  luet  the  Fedaral  Register  and  Code  of  Federal 
Regulationt. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
ngulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  Information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 
(two  briefings) 

November  30  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register,  7th  Floor 


Conference  Room.  800  North  Capitol  Street 
NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 

RESERVATIONS:   202-523-4538 


Priated  on  recycled  paper  coatainiog  100%  post  consDmer  waste 


Contents 


m 


kiRur 


AgricuRure  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Soil  Conservation  Service 

Animal  and  Riant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Medfly  cooperative  eradication  program,  62322 
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Jamaica,  62328 
Textile  and  apparel  categories: 

Part-categories  for  cotton  textile  products  produced  or 
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NOTICES 

Audio  home  recording  royalty  fees: 
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Defense  Department 

See  Defense  Logistics  Agency 
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NOTICES 

Meetings: 
Electron  Devices  Advisory  Group,  62330 

Defense  Logistics  Agency 

NOTICES 

Contract  administration  services,  improvement;  agency ' 
guidance,  62331 
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Adjustment  assistance: 
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Parker  Hannifin.  62376 

Employment  Standards  Administration 

NOTICES 
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62377 
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See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 
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Energy  Research  Office 
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RULES 
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PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
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Illinois,  62309 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Weekly  receipts,  62345 
Meetings: 
Biotechnology  issues,  agenc)''s  current  thinking; 

discussion,  62346 
Science  Advisory  Board,  62346 
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Rock  Hill  Chemical  Co.  Site.  SC.  62354 
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Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Calciner  Industries,  Inc.,  et  al..  62337 


Pioneer  Energy  Partners.  Limited  Partnership.  62337 
Hydroelectric  applications,  62337 
Meetings;  Sunshine  Act.  62413 
Applications,  hearings,  determinations,  etc.: 

Transcontinental  Gas  Pipe  Line  Corp..  62342 

Federal  Highway  Administration 

RULES 

Drug  offender's  driver's  license  suspension 
Correction.  62415 

NOTICES 

Environmental  statements;  notice  of  intent: 

Brunswick  County.  NC.  62406 

Gila  County.  AZ,  et  al..  62406 

Monroe  County.  1»JY.  62407 
Motor  carrier  safety  standards: 

Motor  carrier  safety  enforcement  cases;  orders.  62450 

Federal  Housing  Hnance  Board 

NOTICES 

Meetings;  Sunshine  Act.  62413 
Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 

Fontana  International.  Inc..  62355 

Geo.  S.  Bush  &  Co..  Inc..  et  al..  62355 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  62413 

Federal  Transit  Administration 

NOTICES 

Private  enterprise  participation  guidance:  rescission.  62407 
Fish  and  Wildlife  Service 
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Agency  information  collection  activities  under  OMB 
review,  62371 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
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determinations — 
Lovenox.  62356 

Forest  Service 

NOTICES 
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Pacific  Northwest  region.  62322 
Environmental  statements;  availability,  etc.; 

Columbia  River  Gorge  National  Scenic  Area.  OR.  62325 

Healtti  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Care  Rnancing  Administration 

PROPOSED  RULES 
Medicare: 
Cervical  cancer,  early  detection:  screening  pap  smears 
coverage.  62312 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  62357 
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Meetings: 
Practicing  Physicians  Advisory  Council.  62357 

Health  Resources  and  Services  Administration 

See  fublic  Health  Service 

NOTICES 

Advisory  committees;  annual  reports:  availability,  62358 
Meetings; 

AIDS  Advisory  Committee,  62358 
Meetings;  advisory  committees: 

January.  62358 

Housing  and  Urban  Deveiopment  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Multifamily  subsidized  projects;  certification  and 
recertification  and  subsidy  billing;  electronic 
transmission  of  required  data 
Correction,  62415 
NOTICES 

Grants  and  cooperative  agreements;  availability .  etc.: 
Facilities  to  assist  homeless- 
Excess  and  surplus  Federal  property.  62360 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Capitalization  and  inclusion  in  inventory  of  certain  costs 
Method  changes;  hearing,  62260 

PROPOSED  RULES 

Income  taxes: 

Capitalization  and  inclusion  in  inventory  of  certain  costs 
Hearing,  62299 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 
Administrative  review  requests,  62326 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Diltiazem  hydrochloride  and  diltiazem  preparations, 
62372 
Meetings;  Sunshine  Act,  62414 

Interstate  Comnterce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Southern  Pacific  Transportation  Co.  et  al.,  62372 
Railroad  operation,  acquisition,  construction,  etc.: 

Belt  Railway  Co.  of  Chicago.  62372 

Eastern  Idaho  Railroad,  Inc.,  62372 

Soo  Line  Railroad  Co.,  62373 

Three  Rivers  Railway  Co.,  62373 

Webb,  Charles  R.,  62374 
Railroad  services  abandonment: 

Boston  k  Maine  Corp.  et  al..  62373 

ConsoUdated  Rail  Corp..  62374 

Justice  Department 

See  Antitrust  Division 


RULES 

Organization,  functions,  and  authority  delegations: 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  112 
[Notice  1993-31] 

Federal  Elections 

AGENCY:  Federal  Election  Commission. 
ACTION:  Revision  to  advisory  opinion 
comment  procedure. 


SUMMARY:  The  Qjmmission  will  provide 
a  limited  public  comment  opportunity 
on  draft  advisory  opinions  proposed  by 
the  Office  of  General  Counsel  and 
scheduled  for  a  Commission  agenda. 
Further  information  on  this  procedural 
revision  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  The  revised  comment  procedure 
became  effective  on  October  21, 1993, 
for  a  trial  period  that  expires  on  June  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  N. 
Bradley  Litchfield.  Associate  General 
Counsel,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  219-3690 
or (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1993,  the  Commission 
approved  a  temporary  revision  to  its 
procedures  for  accepting  comments 
from  any  interested  person  on  advisory 
opinion  requests  that  are  submitted 
pursuant  to  11  CFR  112.1  and  made 
public  under  11  CFR  112.2.  Commission 
regulations  authorize  the  Commission  to 
extend  the  public  comment  opportunity 
on  an  advisory  opinion  request.  11  CFR 
112.3(b).  The  Commission  has  now 
decided  to  allow  additional  time  for 
public  comments  on  advisory  opinion 
requests  currently  pending  and  those 
submitted  before  June  1, 1994. 
Furthermore,  the  additional  time  to 
submit  comments  will  coincide  with  the 
public  release  of  advisory  opinion  drafts 
proposed  by  the  Office  of  General 
Counsel  ("OGC")  and  scheduled  for 


Commission  consideration  at  an  open 
meeting  held  approximately  one  week 
after  the  release  date. 

The  procedures  for  public  comments 
on  OGC  draft  opinions  are  summarized: 

(1)  OGC  advisory  opinion  drafts 
("OGC  drafts")  that  are  proposed  for 
Commission  consideration  at  a 
scheduled  public  meeting,  announced 
pursuant  to  the  Sunshine  Act,  will  be 
made  public  for  comment  by  any  person 
as  soon  as  they  are  circulated  to  the 
Commission.  In  most  cases,  the  release 
dale  to  the  public  will  be  not  later  than 
close  of  business  on  the  Thursday  next 
preceding  the  Commission  meeting  date 
for  which  the  opinion  has  been 
"sunshined."  (When  an  opinion  is 
scheduled  for  a  meeting  date  other  than 
a  Thursday,  the  OGC  draft  will  be  made 
public  as  soon  as  possible,  generally  one 
week,  before  the  scheduled  meeting 
date.)  ^ 

(2)  OGC  drafts  will  be  made  available 
for  public  comment  at  the  Public 
Records  office  of  the  Commission's 
Public  Disclosure  Division.  This  is  the 
same  office  where  advisory  opinion 
requests  are  made  public  as  provided  in 
11  CFR  112.2(b). 

(3)  The  public  comment  period  on  the 
OGC  draft  will  close  at  12  noon  (EST/ 
EDT)  on  the  Wednesday  preceding  the 
Thursday  meeting  date  when  the  draft  is 
scheduled  for  the  Commission  agenda. 
(For  meeting  dates  other  than  Thursday, 
the  comment  period  closes  at  noon  on 
the  next  preceding  regular  workday 
before  the  meeting  date.)  The  closing 
date  and  time  for  public  comments  on 
the  OGC  draft  will  be  stated  in  a  cover 
memorandum  prepared  by  OGC  and 
attached  to  the  OGC  draft. 

(4)  No  comments  will  be  accepted  or 
considered  or  circulated  if  received  after 
the  deadline  set  forth  in  paragraph  3; 
they  will  be  returned  to  the  commenter. 
Extensions  of  this  deadline  will  be 
considered  by  the  Commission, on  a  case 
by  case  basis  only  in  the  following 
circumstances:  If  the  scheduled  meeting 
date  for  the  draft  opinion  is  canceled  or 
postponed,  or  if  the  OGC  draft  is 
withdrawn  from  the  agenda  by  the 
General  Counsel  or  is  carried  over  to  a 
future  agenda  by  consensus  of  at  least 
four  Commissioners.  Any  extension  of  a 
public  comment  deadline  will  be  stated 
in  a  written  memorandum  from  OGC  to 
the  Commission  and  placed  on  the 
public  record  in  the  Public  Disclosure 
Division. 


(5)  Written  comments  on  the  OGC 
draft  shall  be  submitted  by  the 
commenter  to  the  Secretary  of  the 
Commission  with  a  full  duphcate  copy 
to  OGC.  Comments  may  be  submitted  by 
fax  transmission  to  both  offices. 
Comments  will  be  distributed  to  each 
Commissioner's  office,  the  Staff 
Director,  the  General  Counsel,  and  to 
other  designated  offices  within  the 
Commission.  They  will  also  be  available 
to  the  public. 

(6)  Any  written  public  comments 
submitted  by  a  commenter  to  any 
Commissioner  or  to  the  directly 
supervised  staff  of  a  Commissioner, 
which  are  not  concurrently  submitted  in 
accordance  with  paragraph  5,  shall  be 
forwarded  within  two  hours  of  receipt 
to  the  Secretary  of  the  Commission  for 
further  distribution.  Such  comments,  if 
forwarded  within  two  hours  of  receipt, 
will  not  be  considered  ex  parte 
communications  for  purposes  of  11  CFR 
part  201. 

(7)  The  Commission  and  OGC  will 
consider  all  public  comments  that  are 
timely  submitted  under  the  foregoing 
paragraphs  before  the  draft  opinion  is 
voted  on  by  the  Commission. 

(8)  All  the  requirements  of  2  U.S.C 
437f  and  11  CFR  part  112  remain 
applicable  to  advisory  opinion  requests 
and  to  comments  submitted  on  OGC 
drafts,  including  the  mandate  to  issue 
an  opinion  within  60  days  and  11  CFR 
112.6  that  provides  for  Commission 
reconsideration  of  an  issued  advisory 
opinion. 

(9)  The  foregoing  procedures  will  not 
apply  to  any  advisory  opinion  request  or 
C)GC  draft  opinion  that  qualifies  for  the 
expedited  20  day  opinion  process  set 
forth  in  11  CFR  112.4(b),  except  that 
OGC  drafts  will  be  released  to  the  public 
as  provided  in  paragraph  1. 

(10)  The  foregoing  procedures  became 
effective  on  October  21, 1993,  and  will 
continue  in  effect  for  a  trial  period 
which  expires  as  to  any  advisory 
opinion  request  received  after  May  31, 
1994.  After  expiration  of  the  trial 
period,  the  OGC  draft  public  comment 
procedure  will  be  reviewed  and 
evaluated  by  the  Commission  and  OGC 
to  determine  if  it  should  be 
implemented  on  a  permanent  basis. 

Additional  information  regarding  the 
revised  advisory  opinion  comment 
procedures  may  be  found  in  Agenda 
Document  #93-85,  dated  October  18, 
1993. 
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Dated:  November  22. 1993- 
Soon  E.  Thoaias. 

Chairman,  Federal  Election  Commission. 
|FR  Doc  93-29003  Filed  11-24-93;  8:45  ami 
anjjNQ  cooe  vtm-w-m 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[TD8482] 

RIN1545-AQ90 

Method  Changes  for  Capitalization  and 
Inclusion  in  Inventory  of  Certain  Costs; 
Hearing 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Change  of  the  location  of  a 
public  hearing  for  a  revenue  procedure. 

SUMMARY:  This  document  provides 
notice  of  change  of  location  for  the 
public  hearing  on  a  revenue  procedure 
relating  to  required  method  changes  for 
capitalization  and  inclusion  in 
inventory  of  certain  costs.  Taxpayers 
were  invited  to  comment  regarding  the 
approach  for  implementing  required 
method  changes  in  Treasury  Decision 
8482. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday,  November  30, 1993, 
beginning  at  1  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  in  room  3313,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-8452  or  (202) 622-7190  (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  a 
revenue  procedure  under  section  263A 
of  the  Internal  Revenue  Code.  The 
notice  of  public  hearing  on  this  revenue 
procedure  was  published  in  the  Federal 
Register  for  Friday.  October  29, 1993  (58 
FR  58101),  and  a  rescheduling  of  this 
public  hearing;  change  of  date  to  submit 
requests  to  speak  and  outlines  of  oral 
comments  was  published  in  the  Federal 
Register  for  Wednesday,  November  10, 
1993  (58  FR  59657).  The  notice  of 
public  hearing  and  rescheduling  of  the 
public  hearing  for  the  related  proposed 
regulations  (lA-64-91)  were  published 
simultaneously  at  58  FR  58145  and  58 
FR  59698,  respectively.  The  reque^s  for 
comments  regarding  the  approach  for 
implementing  required  method  changes 
(TD  8482)  and  the  proposed  regulations 


relating  to  accounting  for  costs  incurred 
in  producing  property  and  acquiring 
property  for  resale  (IA-64-91)  were 
published  on  Monday.  August  9. 1993 
(58  FR  42198)  and  (58  FR  42263). 
respectively.  See  change  of  the  location 
of  the  public  hearing  for  lA-64-91 
elsewhere  in  this  issue  of  the  Federal 
Register. 

There  is  a  change  in  the  location  of 
the  public  hearing.  The  hearing  will  be 
held  in  the  Commissioner's  Conference 
Room  (room  3313).  Internal  Revenue 
Service  Building.  1111  Constitution 
Avenue  NW.,  Washington.  DC. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  12:45 
p.m. 

All  other  details  with  respect  to  the 
previously  published  documents  remain 
the  same. 
Jacquelyn  B.  Burgess. 

Alternate  Federal  Register  Liaison  Officer. 
Assistant  Chief  Counsel  (Corporate). 
IFR  Doc.  93-28924  Filed  11-24-93:  8:45  ami 
BU.UNO  COOC  4830-01-V 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

28  CFR  Part  0 

[Ontor  No.  1814-83] 

Office  of  Investigative  Agency  Policies 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  order  will  amend  part  0 
of  title  28  of  the  Code  of  Federal 
Regulations  to  reflect  the  establishment 
of  the  Office  of  Investigative  Agency 
Policies  at  the  Department  of  Justice. 
This  new  Office  has  been  created  to 
increase  efficiency  within  the 
Department  by  coordinating  specified 
activities  of  the  Department's  criminal 
investigative  components  and  by 
advising  the  Attorney  General  and  the 
Deputy  Attorney  General  on  all  criminal 
investigative  policies,  procedures  and 
activities  that  warrant  uniform 
treatment  or  coordination.  This  order 
will  provide  the  public  with  a  list  of  the 
duties  of  the  Director  of  Investigative 
Agency  Policies.  It  is  being  included  in 
the  Code  of  Federal  Regulations  in  order 
to  reflect  accurately  the  Department's 
internal  management  structure. 
EFFECTIVE  DATE:  November  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Stem,  Director,  Office  of  Public 
Affairs.  U.S.  Department  of  Justice, 
Washington,  DC  20530,  Telephone: 
(202) 616-2777. 


SUPPLEMENTARY  INFORMATION:  This  order 
pertains  to  a  matter  of  internal 
Department  management.  It  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U.S.C.  605(b).  It  is  not  a  significant 
regulatory  action  within  the  meaning  of 
or  subject  to  Executive  Order  No.  12866. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees. 
Organization  and  functions 
(Government  agencies),  Whistleblowing. 

Accordingly,  by  virtue  of  the 
authority  vested  in  me  as  Attorney 
General,  including  5  U.S.C.  301  and  28 
U.S.C.  509.  510.  part  0.  subpart  C  of  title 
28  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  0— ORGANIZAITON  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509. 
510.515-519. 

2.  Part  0,  subpart  C  is  amended  by 
adding  a  new  section  0.17  to  read  as 
follows: 

Sut>part  C— Office  of  the  Deputy 
Attorney  General 

S  0.1 7    Office  of  Investigative  Agency 
Policies. 

(a)  Organization.  The  Office  of 
Investigative  Agency  Policies  is  headed 
by  a  Director  appointed  by  the  Attorney 
General.  The  Director  shall  be 
responsible  to,  and  report  directly  to, 
the  Deputy  Attorney  General,  and  shall 
serve  at  the  pleasure  of  the  Attorney 
General.  The  Director  shall  be  chosen 
from  among  the  heads  of  the  criminal 
investigative  agencies  of  the 
Department,  i.e.,  the  Federal  Bureau  of 
Investigation,  Drug  Enforcement 
Administration,  United  States  Marshals 
Service  and  Immigration  and 
Naturalization  Service.  The  Director 
shall  serve  concurrently  as  the  Director 
of  Investigative  Agency  Policies  and  as 
head  of  the  agency  for  which  he  or  she 
was  nominated  and  confirmed.  The 
Director  shall  be  supported  by  a  staff 
consisting  of  personnel  detailed  from 
the  criminal  investigative  agencies  of 
the  Department,  and  from  the  Criminal 
Division.  The  staff  shall  be  nominated 
by  these  various  agencies,  subject  to  the 
approval  of  the  Director. 

(b)  Functions.  Subject  to  the  general 
supervision  and  direction  of  the 
Attorney  General  and  Deputy  Attorney 
General,  the  Director  shall  in  the  areas 
of  overlapping  jurisdiction  of  the 
criminal  investigative  agencies: 
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(1)  Take  all  steps  necessary  to 
improve  coordination  among  the 
criminal  investigative  agencies  of  the 
Department,  both  within  the  United 
States  and  abroad; 

(2)  Assure,  to  the  extent  appropriate, 
consistent  operational  guidelines  for  the 
criminal  investigative  agencies  of  the 
Department; 

(3)  Establish  procedures,  structures 
and  mechanisms  for  coordinating  the 
collection  and  dissemination  of 
intelligence  relating  to  the  Department's 
law  enforcement  responsibilities; 

(4)  Estabhsh  procedures  and  policies 
relating  to  procurement  for  the  criminal 
investigative  agencies  of  the 
Department,  including  but  not  hmited 
to  procurement  of  communications  and 
computer  systems; 

(5)  Determine  and  establish 
procedures  for  the  coordination  of  all 
automation  systems; 

(6)  Determine  and  establish  plans  to 
ensure  the  effective  deployment  of 
criminal  investigative  agency  task 
forces; 

(7)  Establish  procedures  for 
coordinating  the  apprehension  of 
fugitives; 

(8)  Establish  programs  to  coordinate 
training  among  the  criminal 
investigative  agencies  of  the 
Department; 

(9)  Provide  advice  to  the  Attorney 
General  and  the  Deputy  Attorney 
General  on  all  investigative  policies, 
procedures  and  activities  that  warrant 
uniform  treatment  or  coordination 
among  the  criminal  investigative 
agencies  of  the  Department; 

(10)  Provide  advice  to  the  Attorney 
General  and  the  Deputy  Attorney 
General  on  the  budgetary  and  resource 
requests  of  the  criminal  investigative 
agencies  of  the  Department; 

(11)  Perform  such  other  functions  as 
may  be  necessary  for  the  effective 
policy-level  coordination  of  criminal 
investigations  by  the  criminal 
investigative  agencies  of  the 
Department,  particularly  with  respect  to 
drug  trafficking,  fugitive  apprehension, 
violence,  and  related  areas,  and  for  the 
elimination  of  waste  and  duplication  in 
these  functions. 

(12)  Perform  such  special  duties  as 
may  be  assigned  by  the  Attorney 
General  or  the  Deputy  Attorney  General 
from  time  to  time. 

(c)  Cooperation.  Officials  of  the 
Federal  Bureau  of  Investigation,  the 
Drug  Enforcement  Administraticm,  the 
United  States  Marshals  Service,  the 
Immigration  and  Naturalization  Service 
and  all  other  components  of  the 
Department  that  may  be  requested  by 
the  Director  of  Investigative  Agency 


Policies  shall  provide  such  information 
as  the  Director  may  request. 

(d)  Review.  Prior  to  making  any 
decision  having  a  significant  impact  on 
any  criminal  investigative  agency  of  the 
Department,  the  Director  shall  consult 
with  the  head  of  such  agency,  or  the 
designee  of  the  head  of  such  agency. 
Any  head  of  a  criminal  investigative 
agency  shall  have  an  opportunity  to 
seek  review  of  any  decision  of  the 
Director  by  the  Deputy  Attorney  General 
or  the  Attorney  General. 

(e)  Scope.  Nothing  in  this  section 
shall  be  interpreted  to  alter  or  diminish 
the  responsibilities  of  the  Department's 
criminal  investigative  agencies,  or  of 
other  components  of  the  Department, 
including  the  Criminal  Division  and  the 
United  States  Attorneys,  in  the 
investigation  and  prosecution  of 
violations  of  federal  criminal  law. 

(0  Reservation.  This  policy  is  set  forth 
solely  for  the  purpose  of  internal 
Department  of  Justice  guidance.  It  is  not 
intended  to,  does  not,  and  may  not  be 
relied  upon  to  create  any  rights, 
substantive  or  procedural,  that  are 
enforceable  at  law  by  any  party  in  any 
matter,  civil  or  criminal,  nor  does  it 
place  any  limitations  on  otherwise 
lawful  investigative  or  litigative 
prerogatives  of  the  Department  of 
justice. 

Dated:  November  18, 1993. 
ImetReno, 

Attorney  General. 

[FR  Doc  93-28947  Filed  11-24-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  155 
[CGO  93-054] 
RIN2115-^E55 

Oil  Pollution  Placard  Language 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  revising 
the  placard  language  required  to  be 
posted  on  ships  of  26  feet  in  length  or 
greater  stating  the  Federal  Water 
Pollution  Control  Act's  (FWPCA)  oil 
discharge  prohibition  and  the  penalty 
for  violation  of  that  prohibition.  Because 
the  Oil  Pollution  Act  of  1990  amended 
the  penalty  provisions  of  FWPCA,  the 
required  placard  language  is  outdated. 
This  rule  revises  the  required  placard 
language  to  reflect  current  FWPCA 
authority. 

EFFECTIVE  DATE:  November  26, 1993, 


ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA,  3406), 
U.S.  Coast  Guard  Headquarters,  room 
3406.  2100  Second  Street,  SW., 
Washington.  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  fNFORMATION  CONTACT: 
Lieutenant  Jonathan  C.  Burton,  Project 
Manager,  Division  of  Marine 
Environmental  Protection  (G-MEP-1), 
(202) 267-6714. 

SUPPI.EMeNTARV  INFORMATION: 

Drafting  Infonnation 

The  principal  persons  involved  in  the 
drafting  of  this  rule  are  Lieutenant 
Jonathan  C.  Burton,  Project  Manager. 
Division  of  Marine  Environmental 
Protection,  and  Ms.  Helen  G.  Boutrous. 
Project  Counsel,  Office  of  Chief  Counsel 

Background  and  Puqrase 

Section  311  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA) 
prohibits  the  discharge  of  oil  into  the 
navigable  waters  of  the  United  States  or 
the  waters  of  the  contiguous  zone  and 
specifies  penalties  for  violation  of  that 
prohibition  (33  U.S.C  1321(b)).  Section 
155.450  of  title  33  of  the  Code  of  Federal 
Regulations  requires  ships  of  26  feet  in 
length  or  greater  to  post  a  placard  that 
states  FWPCA's  oil  dischai^e 
prohibition  and  the  penalty  for  violation 
of  that  prohibition.  However,  the  Oil 
Pollution  Act  of  1990  (OPA  90) 
amended  FWPCA  by  increasing  the 
maximimi  amount  of  criminal  and  dvil 
penalties  that  may  be  assessed  under 
FWPCA  (Pub.  L.  101-380). 
Consequently,  the  placard  language 
required  by  §  155.450  stating  that 
violators  are  subject  to  a  penalty  of 
$5,000  has  become  outdated.  The  OPA 
90  amendments  to  FWPCA  provide  for 
fines,  or  imprisomnent,  or  both.  The 
amendments  also  provide  for  Class  I 
administratively  assessed  penalties  of 
up  to  $10,000  per  violation,  not  to 
exceed  $25,000,  class  II  administratively 
assessed  penalties  of  up  to  $10,000  per 
day  for  each  day  during  which  the 
violation  continues,  not  to  exceed 
$125,000,  and  judicially  assessed  civil 
penalties  of  up  to  $25,000  per  day  of 
violation  or  up  to  $1,000  per  barrel  of 
oil  discharged. 

Discussion  of  Amendments 

This  rule  would  revise  the  required 
placard  language  to  accurately  reflect 
the  p)enalty  provisions  of  FWCPA.  In 
consideration  of  space  limitations  on 
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placards  and  in  order  to  ensure  that  the 
placard  language  requirement  remains 
current  with  FWCPA  authority,  this  rule 
requires  placard  language  stating  that 
violators  are  subject  to  substantial  civil 
penalties  and/or  criminal  sanctions 
including  fines  and  imprisonment. 
Owners  and  operators  will  continue  to 
be  allowed  to  use  placards  meeting 
existing  Coast  Guard  requirements  for 
the  lifetime  of  the  placards. 

Because  this  action  would  merely 
conform  the  language  required  to  be 
displayed  on  ship's  placards  with 
revised  statutory  authority,  this  action  is 
considered  to  be  administrative  and 
procedural  in  nature.  Accordingly, 
under  5  U.S.C  553(b)(3)(B)  notice  and 
opportunity  for  public  comment  are 
unnecessary  and,  in  accordance  with  5 
U.S.C  553(d)(3),  good  cause  exists  to 
publish  this  action  as  a  final  rule 
effective  upon  publico'.ion  in  the 
Federal  Register. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26, 1979). 

The  Coast  Guard  exi>ects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  Because 
existing  placards  may  be  used  for  the 
lifetime  of  the  placards,  there  would  be 
no  economic  impact  on  the  industry. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq).  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  This  rule  does  not  require 
a  general  notice  of  proposed  rulemaking 
and.  therefore,  is  exempt  from  the 
regulatory  flexibility  requirements. 
Although  exempt,  the  Coast  Guard  has 
reviewed  this  rule  for  potential  impact 
on  small  entities. 

This  rule  merely  revises  the  language 
required  to  be  posted  on  placards 
aboard  certain  ships  to  conform  with 
revised  statutory  authority.  Existing 
placards  may  be  used  for  the  lifetime  of 
the  placard.  This  rule  has  no  economic 
Impact  on  industry.  Therefore,  the  Coast 
Guard's  position  is  that  this  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 

entities. 

Collection  of  Information 

This  rule  contains  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

FWPCA  explicitly  preserves  the 
authority  of  any  State  to  impose  its  ovra 
requirements  or  standards  with  respect 
to  the  liability  of  persons  in  the  removal 
of  oil  (33  U.S.C.  1321(o)).  The  State's 
authority  to  regulate  in  this  area  is 
preserved  as  long  as  State  law  is  not  in 
direct  conflict  with  Federal  law. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  is  editorial  and  administrative 
in  nature  and  clearly  has  no  impact  on 
the  environment.  A  Determination  of 
Categorical  Exclusion  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 

List  of  Subiects  in  33  CFR  Part  155 

Hazardous  substances;  Oil  pollution; 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  155  as  follows: 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  The  authority  citation  for  part  155 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1231, 1321(j)(l)(q: 
E.O.  12777,  56  FR  54757,  49  CFR  1.46. 
Sections  155.100  through  155.130, 155.350 
through  155.400, 155.430, 155.440,  and 
155.470  also  Issued  under  33  U.S.C  1903(b). 

2.  In  §  155.450,  paragraph  (a)  is 
revised  to  read  as  follows: 

$155,450    Ptscard. 

(a)  A  ship,  except  a  ship  of  less  than 
26  feet  in  length,  must  have  a  placard 
of  at  least  5  by  8  inches,  made  of 
durable  material  fixed  in  a  conspicuous 
place  in  each  machinery  space,  or  at  the 
bilge  and  ballast  pump  control  station, 
stating  the  following: 


Discharge  of  Oil  Prohibited 

The  Federal  Water  Pollution  Control  Act 
prohibits  the  discharge  of  oil  or  oily  waste 
into  or  upon  the  navigable  waters  of  the 
United  States,  or  the  waters  of  the  contiguous 
zone,  or  which  may  affect  natural  resources 
belonging  to,  appertaining  to,  or  under  the 
exclusive  management  authority  of  the 
United  States,  if  such  discharge  causes  a  film 
or  discoloration  of  the  surface  of  the  water  or 
causes  a  sludge  or  emulsion  beneath  the 
surface  of  the  water.  Violators  are  subject  to 
substantial  civil  penalties  and/or  criminal 
sanctions  including  fines  and  imprisonment 

Dated:  October  7, 1993. 
A.E.  Henn, 

Bear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 

[AD-FRL-4a04-7] 

Approval  of  State  Programs  and 
Delegation  of  Federal  Auttiorities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  promulgating 
regulations  to  provide  guidance,  relating 
to  approval  of  State  programs,  that  the 
EPA  is  required  to  publish  imder 
section  112(1)  of  the  Clean  Air  Act  as 
amended  in  1990  (Act).  Section  112(1)(2) 
of  the  Act  requires  the  EPA  to  publish 
guidance  useful  to  States  in  developing 
programs  for  implementing  and 
enforcing  emission  standards  and  other 
requirements  for  hazardous  air 
pollutants  (HAP's)  and  guidance 
concerning  requirements  for  the 
prevention  and  mitigation  of  accidental 
releases  of  toxic  substances  into  the 
ambient  air.  This  final  rule  contains 
guidance  specifically  relating  to  the 
approval  of  rules  or  pn)granis  that  States 
can  implement  and  enforce  in  place  of 
certain  Federal  section  112  rules,  and 
the  partial  or  complete  delegation  of 
Federal  authorities  and  responsibilities 
associated  therewith.  Submission  of 
rules  or  programs  by  the  States  under 
this  subpart  is  entirely  voluntary.  States 
seeking  to  implement  and  enforce  some 
provisions  of  their  own  programs  in  lieu 
of  federally  promulgated  hazardous  air 
pollutant  standards  under  section  112 
need  to  obtain  approval  under  this  final 
rule.  Once  granted  approval.  State  rules 
and  applicable  part  70  operating  permit 
conditions  resulting  from  approved 
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State  programs  would  be  federally 
enforceable  and  would  substitute  for  the 
otherwise  applicable  Federal 
requirements  within  a  State  or  local 
jurisdiction. 

EFFECTIVE  DATE:  The  guidance 
announced  herein  takes  effect  on 
December  27, 1993. 
ADDRESSES:  Docket.  Supporting 
information  used  in  developing  the 
proposed  and  final  rules  is  contained  in 
Docket  No.  A-92-46.  The  docket  is 
available  for  public  inspection  and 
copying  from  8:30  a.m.-12  p.m.  and 
1:30  p.m.-3:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  Docket  Section, 
Waterside  Mall,  Room  M1500.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  today's  final 
rule,  contact  Sheila  Q.  Milliken. 
Pollutant  Assessment  Branch,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park. 
North  Carolina  27711,  telephone 
number  (919)  541-2625. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background  and  Purpose 

II.  Public  Participation 

III.  Summary  of  Final  Rule 

IV.  Significant  Comments  and  Changes  to  the 

Proposed  Rule 

A.  Section  63.90— Program  Overview 

B.  Section  63.91— Criteria  common  to  all 
approval  options 

C.  Section  63.92— Approval  of  a  State  rule 
that  adjusts  a  section  112  rule 

D.  Section  63.93— Approval  of  State 
authorities  that  substitute  for  a  section 
112  rule 

E.  Section  63.94— Approval  of  a  State 
program  that  substitutes  for  section  112 
emission  standards 

F.  Section  63.95— Additional  approval 
criteria  for  Federal  accidental  release 
prevention  programs 

G.  Section  63.96— Review  and  withdrawal 
of  approval 

H.  Other  Comments 

V.  Additional  Guidance 

VI.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Review 

This  preamble  provides  an  overview 
of  criteria  and  procedures  for  approval 
by  the  EPA  of  State  rules  and  programs 
that  implement  and  enforce  section  112 
of  the  Act. 

The  preamble  also  provides  a  detailed 
discussion  of  the  changes  made  to  the 


proposed  regulation.  Section  I  discusses 
the  background  and  purpose  of  today's 
rule.  Section  n  provides  information 
regarding  public  involvement  in  the 
rulemaking  during  the  public  comment 
period  following  proposal.  A  summary 
of  today's  rule  is  found  in  section  III 
which  gives  a  brief  overview  of  the 
regulatory  requirements.  A  discussion  of 
the  significant  comments  and  resulting 
regulatory  changes  from  the  proposed 
requirements  is  detailed  in  section  IV. 
The  discussion  of  comments  and 
changes  to  the  rule  are  found  in  this 
section  in  the  sequence  of  the  subpart  E 
rule.  In  the  preamble  of  the  proposed 
rule,  the  EPA  explained  the  basis  for  its 
various  proposed  positions.  Where  the 
proposed  regulation  has  not  been 
changed  in  the  final  rule,  the  EPA 
continues  to  rely  on  the  rationale 
provided  in  the  proposal  notice.  In 
addition,  clarification  or  explanation 
has  been  included  in  those  places  where 
comments  indicated  it  would  be  useful. 
Section  V  discusses  additional  guidance 
required  by  section  112(1).  Finally, 
section  VI  covers  administrative 
requirements  necessary  for 
promulgation  of  this  rule. 

The  EPA  proposed  these  regulations 
to  be  codified  in  40  CFR  part  63  on  May 
19.  1993  (58  FR  29296).  The  comment 
period  for  the  proposal  ended  on  July  6, 
1993.  The  EPA  received  comments  from 
27  commenters  on  the  proposed  rule 
during  the  public  comment  period.  The 
comments  have  been  carefully 
considered,  and  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
proposed  rule.  Copies  of  these 
comments  appear  in  the  docket  for  this 
action. 

The  major  comments  and  responses 
are  summarized  in  this  preamble.  A 
separate  document  providing  additional 
responses  to  comments  on  the  proposal 
is  included  in  the  docket. 

I.  Background  and  Purpose 

Many  States  have  developed  or  are 
developing  air  toxics  programs  under 
State  authorities.  The  Congress  was  very 
much  aware  of  the  States'  air  toxics 
programs  in  the  course  of  developing 
the  1990  Amendments.  (See.  e.g.  S.  Rep. 
No.  228. 101st  Cong.  1st  Sess.  192 
(1989)  (herein  after  S.  Rep.).)  These 
programs,  developed  to  address  specific 
State  needs,  may  differ  from  Federal 
rules  being  developed  by  the  EPA  under 
section  112  of  the  1990  Amendments  for 
the  control  of  emissions  of  HAP's  and 
other  programs.  Existmg  State  programs 
may  result  in  controls  that  are  more 
stringent  than,  equivalent  to,  or  less 
stringent  than  controls  resulting  from 
corresponding  Federal  standards. 


From  discussions  with  States  and 
other  interested  parties,  the  EPA  has 
learned  that  some  States  want  to 
continue  to  implement  and  enforce  the 
requirements  of  their  own  air  toxics  and 
accidental  release  prevention  programs 
even  though  new  1990  Amendments 
requirements  under  section  112  relating 
to  hazardous  air  pollutants  will  be 
issued.  The  prospect  of  simultaneous 
implementation  and  enforcement  of 
both  Federal  and  State  air  toxics  and 
accidental  release  prevention  programs 
in  some  States  has  caused  concerns  to 
be  expressed  regarding  the  possible 
effects  on  the  States  and  the  regulated 
community.  A  primary  concern  is  that 
section  112  could  lead  to  "dual 
regulation",  a  situation  in  which 
sources  are  subject  to  differing  State  and 
Federal  program  requirements.  Dual 
regulation  may  burden  regulated 
sources  and  permitting  and  enforcement 
agencies  for  several  reasons.  First, 
permits  resulting  from  dual  regulation 
are  necessarily  longer  and  more  . 
expensive  to  develop  and  approve  due 
to  the  need  to  specify  separate  sets  of 
operating  conditions  derived  from  both 
Federal  and  State  regulations.  Second, 
compliance  and  enforcement  costs  may 
be  greater  because  of  two  sets  of 
conditions  that  must  be  enforced.  Third, 
permit  conditions  that  result  from  dual 
regulation  may  not  always  be 
complementary  and  may  even  be 
fundamentally  inconsistent  in  instances 
where  the  Federal  and  State  programs 
may  require  measures  that  are 
technically  incompatible.  In  this  latter 
instance,  it  may  be  difficult  or 
impossible  for  a  source  to  employ 
simultaneously  the  control  requirements 
mandated  by  both  Federal  and  State 
regulations. 

To  avoid  dual  regulation  and  the 
attendant  complications,  as  well  as  to 
preserve  the  integrity  of  their  own  air 
toxics  and  accidental  release  prevention 
programs,  some  States  have  contended 
that  section  112(1)  of  the  1990 
Amendments  authorizes  the  EPA  to 
delegate  authority  to  the  States  to 
implement  and  enforce  their  rules  or 
programs  in  lieu  of  Federal  rules  under 
section  112.  Many  States  have  expressed 
this  argument  to  the  EPA  through  a 
series  of  discussions  and  informal 
conversations  prior  to  proposal.  The 
EPA  agrees  that  section  112(1) 
authorizes  the  EPA  to  delegate  certain 
section  112  authorities  to  States. 
Today's  final  rule  offers  guidance 
intended  to  assist  States  (and  local 
agencies)  in  submitting  rules  and 
programs  for  approval  by  the  EPA.  After 
approval  by  the  EPA,  States  may 
implement  and  enforce  their  rules  and 
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programs  in  place  of  certain  Federal 
rules  promulgated  under  section  112, 
with  the  EPA  approved  State  rules  and 
programs  being  federally  enforceable. 
Section  112(1)  also  provides  that  any 
delegation  of  the  EPA's  authorities 
under  today's  rule  shall  not  include  the 
authority  to  set  standards  or  other 
emission  limitations  or  requirements 
less  stringent  than  those  promulgated  by 
the  EPA  under  the  1990  Amendments. 
The  regulation  in  today's  notice,  along 
with  guidance  for  review  of  high-risk 
point  sources  fulfills  the  requirement  for 
the  EPA  to  publish  guidance  under 
section  112(1)(2).  See  section  V  of  this 
preamble  for  further  discussion  of  the 
high-risk  point  source  program 
guidance.  In  addition,  today's  Hnal  rule 
provides  a  procedural  mechanism  for 
approval  and  delegation  of  State 
requirements  that  are  exactly  as 
promulgated  by  the  EPA  under  section 
112. 

Today's  final  rule  seeks  to  achieve  the 
goal  of  allowing  the  EPA  and  the  States 
to  work  together  to  minimize  potential 
program  redundancies  and 
inconsistencies  and  to  reduce  the  costs 
and  time  involved  in  permit  review  and 
issuance.  At  the  same  time  today's  rule 
will  assure  that  all  sources  of  hazardous 
air  pollutants  and  hazardous  substances 
listed  under  section  112(r)  meet 
emission  standards  and  other 
requirements  that  are  no  less  stringent 
than  corresponding  Federal 
requirements. 

Today's  notice  also  addresses  the 
requirement  in  section  112(1)(2)  that  the 
EPA  include  as  an  element  of  the 
guidance  "an  optional  program  begun  in 
1986  for  the  review  of  high-risk  point 
sources  of  air  pollutants  including,  but 
not  limited  to,  hazardous  air  pollutants 
listed  pursuant  to  subsection  (b)." 
Pursuant  to  that  provision,  the  EPA  has 
developed  guidance  to  assist  State 
agencies  in  establishing  a  high  risk 
point  source  program  that  can  work 
within  and  beyond  the  context  of 
section  112.  Enabling  Guidance  to 
provide  further  details  on  the 
requirements  of  section  112(1)  and 
information  about  various  technical 
assistance  activities,  including  an  air 
toxics  clearinghouse  is  published 
concurrent  with  promulgation  of  this 
rule. 

n.  Public  Participation 

A  public  hearing  was  held  on  the 
proposed  rule  in  Research  Triangle 
Park,  North  Carolina  on  June  22, 1993 
to  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule.  This  hearing  was 
open  to  the  public,  and  each  attendee 


was  given  an  opportimity  to  comment 
on  the  proposed  rule.  The  significant 
changes  to  the  regulations  resulting 
from  public  conunents  are  described  in 
this  preamble.  A  sununary  of  all  public 
comments  and  the  EPA  responses  and 
transcripts  of  the  public  hearing  are 
contained  in  the  docket. 

III.  Summary  of  Final  Rule 

Today's  final  regulations  establish 
guidance  for  the  EPA  approval  of  State 
(or  local.  Tribal  or  Territorial)  air  toxics 
control  rules  (i.e.,  promulgated 
regulations)  or  programs  (i.e.,  any 
collection  of  legally  enforceable  statutes, 
regulations)  that  are  at  least  as  stringent 
as  otherwise  applicable  Federal  section 
112  rules.  No  State  rule  or  program  is 
federally  approved  and  enforceable 
unless  and  until  it  is  approved  by  the 
EPA  through  the  full  section  112(1) 
process  established  in  subpart  E.  After 
approval.  State  rules  and  operating 
permit  conditions  (incorporated  in  a 
part  70  permit,  as  applicable,)  that  result 
from  approved  State  programs  would  be 
federally  enforceable  and  substitute  for 
the  otherwise  applicable  Federal 
requirements  in  that  State  or  local 
jurisdiction. 

State  and  local  agencies  with 
approved  part  70  operating  permit 
programs  have  the  responsibility  under 
part  70  to  begin  immediately  the 
implementation  and  enforcement  of  all 
applicable  section  112  rules.  Authorities 
granted  at  the  time  of  part  70  program 
approval  will  not  by  themselves  allow 
for  Federal  enforceability  of  a  State  rule 
or  program  that  diHiers  in  any  respect 
from  an  existing  Federal  rule.  State  rules 
or  programs  that  differ  from  the  existing 
Federal  rule  remain  State  enforceable 
until  approved  imder  subpart  E.  Upon 
the  EPA  approval  of  part  70  programs. 
States  may  also  receive  approval  under 
section  112(1)  to  implement  and  enforce 
federal  section  112  rules  as  promulgated 
for  all  part  70  sources.  Prior  to  part  70 
approval.  States  seeking  delegation  of 
authority  to  implement  and  enforce 
Federal  section  112  rules  as 
promulgated  for  part  70  sources  may 
request  approval  under  subpart  E. 

"To  gain  EPA  approval  of  a  State  rule 
or  program  under  today's  final  rule, 
certain  statutory  approval  criteria 
contained  in  section  112  must  be  met. 
These  criteria  require  that  a  submission 
for  approval  of  a  State  rule  or  program 
must  demonstrate  adequate  authority, 
adequate  resources,  an  expeditious 
implementation  schedule  and  an 
adequate  enforcement  strategy.  In 
addition,  for  State  rules  or  programs  that 
dinger  from  Federal  requirements,  one  of 
three  sets  of  specific  criteria  must  be 
met  to  assure  adequate  stringency.  If  a 


State  is  seeking  delegation  without 
changes,  these  stringency  criteria  are  not 
necessary.  The  three  sets  of  specific 
criteria  correspond  to  three  options  for 
requesting  approval  of  such  rules  or 
programs:  Approval  of  a  state  rule  that 
adjusts  a  section  112  rule,  approval  of 
State  authorities  that  substitute  for  a 
section  112  rule,  and  approval  of  a  State 
program  which  substitutes  for  some  or 
all  section  112  emission  standards. 
Under  the  first  of  these  three  options,  a 
State  rule  could  be  approved  that  is 
similar  to  and  at  least  as  stringent  as.  a 
Federal  rule.  The  State  rule  must  have 
undergone  a  30-day  State  notice  and 
public  comment  period  before  ' 

submission  for  Federal  approval  under 
section  112(1).  Under  this  option,  any 
difference  from  the  Federal  rule  must 
have  been  included  in  the  subpart  E  list 
of  "adjustments".  The  Agency  believes 
that  those  adjustments  will  result  in  a 
rule  that  is  clearly  no  less  stringent  than 
the  otherwise  applicable  Federal  rule. 
There  can  be  no  ambiguity  regarding  the 
stringency  of  a  rule  that  differs  from  the 
Federal  rule  by  any  of  the  proposed 
adjustments  approved  under  this 
option.  If  the  EPA  finds  that  the  State 
request  meets  the  necessary  criteria,  the 
State  rule  with  adjustments  is  approved 
and  becomes  Federally  enforceable  in 
lieu  of  the  otherwise  applicable  section 
112  rule. 

Under  the  second  option,  the  EPA 
may  approve  a  State  rule  (and  in  certain 
limited  cases,  a  specific  application  of 
broader  State  authorities)  with  greater 
differences  fttim  the  Federal  rule.  This 
could  be  the  case  when  a  State  submits 
a  rule  written  with  a  different 
conformation  than  a  Federal  rule  or 
when,  for  example,  a  State  rule  achieves 
equivalent  emission  reductions  but  with 
a  combination  of  levels  of  control  and 
compliance  and  enforcement  measures 
not  provided  for  in  the  Federal  rule. 

Under  today's  final  rule,  a  State  must 
make  a  detailed  demonstration  that  the 
State  rule  results  in  equal  or  greater 
emission  reductions  (or  other  measure 
of  stringency  such  as  specified  for 
section  112(r))  for  each  individual 
source  affected  by  the  Federal  section 
112  rule.  Further  discussion  of  detailed 
demonstrations  can  be  found  in  the 
enabling  guidance  entitled,  "Enabling 
Guidance  for  Approval  of  State 
Programs  and  E)elegation  of  Federal 
Authorities  available  as  described  in 
section  V  of  this  preamble.  If  the  EPA 
finds  that  the  demonstration  is 
satisfactory,  subpart  A  of  part  63  would 
be  amended  to  incorporate  the  approved 
State  rule.  The  approved  State  rule 
would  be  federally  enforceable  and 
replace  the  otherwise  applicable  Federal 
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rule  in  the  relevant  State  or  local 
jurisdiction. 

For  requirements  for  prevention  of 
accidental  releases,  approval  of  a  State 
rule  which  substitutes  for  the  Federal 
section  112(r)  rule  must  be  no  less 
stringent,  cover  the  substances  listed 
pursuant  to  section  112(r)  at  or  below 
the  threshold  quantity,  contain  accident 
prevention  requirements,  facility 
registration,  enforcement  provisions 
which  contain  an  auditing  component 
as  well  as  other  measures,  and 
provisions  for  the  disclosure  of  facility 
information. 

The  third  option  is  for  approval  of  a 
generic  State  program  that  substitutes 
for  some  or  all  section  112  emission 
standards.  Under  this  option,  a  State 
program  may  be  approved  in  place  of 
specific  standards  and  requirements 
established  under  sections  112(d),  [f],  or 
(h)  for  incorporation  in  part  70  permits. 
For  other  Federal  rules  which  are  not 
emission  standards,  for  example  the 
requirements  of  section  112(g),  this 
third  option  is  not  available.  Rather, 
approval  for  State  programs  with 
requirements  corresponding  to  Federal 
requirements  other  than  section  112  (d), 
(0.  or  (h)  may  be  sought  under  options 
one  or  two. 

For  approval  under  this  third  option, 
a  State  must  make  a  legally-binding 
commitment  to  undertake  certain 
actions;  the  commitment  will  be 
adopted  under  State  law.  First,  the  State 
must  commit  to  regulate  every  source 
that  would  have  been  regulated  by  the 
otherwise  applicable  Federal  section 
112  emission  standards  for  which 
approval  is  requested.  Second,  the  Stale 
must  provide  assurance  that  the  level  of 
control  and  compliance  and 
enforcement  measures  in  each  part  70 
permit  for  these  sources  are  at  least  as 
stringent  as  those  that  would  have 
resulted  from  the  otherwise  applicable 
Federal  emission  standards.  Finally,  the 
State  must  commit  to  expressing  the 
part  70  operating  perinit  terms  and 
conditions  in  the  form  of  the  otherwise 
applicable  Federal  standard.  This  means 
that  the  State  must  commit  to  express  in 
the  resulting  part  70  permit,  a  level  of 
control  in  terms  of  an  emission  limit, 
level  or  reduction,  derived  from  its  own 
program,  that  is  in  the  same  units  of 
measure  as  the  Federal  rule  and  must 
commit  to  express  other  elements  of  the 
standard  in  the  same  form  as  the  Federal 
standard.  Required  compliance 
provisions  must  also  be  in  the  same 
form  and  units  of  measure  as  the 
Federally  promulgated  compliance 
provisions.  Underlying  these 
commitments  is  the  premise  that  a  State 
must  demonstrate  the  authority  and 
commitment  to  permit  all  of  these 


sources  and  to  require  terms  and 
conditions  that  are  no  less  stringent 
than  would  be  required  under  the 
otherwise  applicable  Federal  standard. 
If  the  EPA  approves  the  State  program, 
the  EPA  would  then  promulgate  a  rule 
amending  part  63  to  incorporate  the 
State  program. 

A  State  may  use  any  one  or  any 
combination  of  these  three  options  in  its 
request  for  approval  of  State  rules  or 
programs.  To  illustrate,  a  State 
submitting  a  request  under  option  three, 
program  approval,  might  not  be  able  to 
gain  approval  for  regulation  of  all  source 
categories.  In  particular,  approval  under 
option  three  may  not  be  granted  for  area 
sources  which  a  State  has  chosen  to 
exempt  from  part  70  permits.  This 
would  not,  however,  preclude  a  State 
from  seeking  approval  under  option  two 
of  a  State  rule  regulating  these  area 
sources. 

Regarding  the  EPA  oversight  of 
approved  State  programs,  in  receiving 
approval  of  a  State  rule  or  program,  a 
State  has  the  responsibility  to  respond 
in  a  timely  fashion  to  the  EPA  requests 
for  information  needed  to  review  the 
adequacy  of  State  implementation  and 
enforcement  of  an  approved  rule  or 
program.  The  EPA  will  develop 
guidance  for  the  regular  review  and 
intermittent  audits  of  approved  State 
rules  and  programs. 

After  approval  has  been  granted,  if  the 
EPA  finds  that  an  approved  rule  or 
program  is  not  being  adequately 
implemented  or  enforced,  the  EPA  has 
the  authority  to  withdraw  approval  of 
that  rule  or  program.  Before  approval  is 
withdrawn,  however,  the  State  has  the 
opportunity  to  correct  the  deficiencies 
identified  in  the  EPA's  review  or  audit. 
The  EPA  would  inform  the  State  of 
changes  that  need  to  be  made  and,  if  the 
State  does  not  take  adequate  action  to 
correct  the  deficiencies,  a  public  hearing 
would  be  held  and  public  comment 
accepted.  The  State  would  then  have  90 
days  to  correct  the  situation.  After  this 
process  has  taken  place,  if  the  State  does 
not  correct  the  identified  deficiencies, 
the  EPA  would  then  w*thdraw  approval 
of  the  rule,  the  program  or  part  of  the 
rule  or  program.  Upon  withdrawal  of 
approval  of  a  State  rule  or  program  that 
is  found  to  be  less  stringent  than  Federal 
requirements.  States  would  be  required 
to  reopen  part  70  operating  permits 
according  to  the  provisions  in  §  70.7(f) 
and  rewrite  permit  conditions  to  reflect 
requirements  of  the  applicable  Federal 
section  112  rule.  The  federally 
promulgated  section  112  standard  is  the 
applicable  and  federally  enforceable 
standard  unless  and  until  a  State  rule  or 
program  is  approved  by  the  EPA 
pursuant  to  the  procedures  set  forth  in 


this  final  rule.  Once  approved,  the  State 
rule  or  program  becomes  the  applicable 
standard  which  the  EPA  has  authority  to 
enforce,  and  the  federally  promulgated 
standard  is  no  longer  the  applicable  or 
enforceable  standard.  Upon  withdrawal 
of  approval  of  a  State  rule  or  program, 
the  federally  promulgated  standard  for  . 
which  the  State  rule  or  program 
substitutes  once  again  becomes  the 
applicable  standard.  In  the  withdrawal 
notice,  the  EPA  will  establish  an 
expeditious  schedule  for  sources  to 
come  into  compliance  with  the  federally 
promulgated  standard. 

Under  §§63.96{b)(4)(v)  and 
63.96(b)(7)(iii).  which  address 
withdrawal  of  approval  of  State 
programs  either  by  the  EPA  or 
voluntarily  by  the  State,  the  final  rule 
states  that  the  EPA  has  authority  to 
enforce  the  applicable  section  112 
requirement.  This  authority  is  a 
restatement  of  section  112(1)(7).  which 
provides  that  nothing  shall  prohibit  the 
EPA  from  enforcing  any  applicable 
emissions  standard  or  requirement 
under  section  112.  The  EPA  always  has 
concurrent  authority  to  enforce  the 
applicable  section  112  standard,  which 
may  be  either  an  approved  State 
standard  or  a  Federal  standard, 
depending  upon  whether  the  State 
standard  has  been  federally  approved 
pursuant  to  the  procedures  set  forth  in 
this  final  rule. 

Today's  rule  also  provides  guidance 
on  the  approval  of  State  Accidental 
Release  Prevention  (ARP)  Programs 
established  under  section  112(r).  The 
section  112(r)  (3)-{5)  "list  and 
threshold"  rule  was  proposed  in  January 
1993  (58  FR  5102).  A  proposed  risk 
management  program  rule  under  section 
112(r)(7)  was  proposed  in  October  1993. 

In  order  to  receive  approval  and 
delegation  for  an  ARP  program  which 
differs  from  the  Federal  section  112(r) 
rules,  a  State  submission  must  meet  the 
criteria  set  out  in  §63.91.  either  §63.92 
or  §  63.93.  and  §  63.95.  For  approval  of 
State  rules  or  programs  to  implement 
and  enforce  the  Federal  accidental 
release  prevention  program  as 
promulgated  without  changes,  the 
requirements  of  this  section  and  §  63.95 
must  be  met. 

A  State  program  must  demonstrate  the 
authority  and  resources  necessary  to 
implement  and  enforce  regulations 
which  authority  covers  the  regulated 
substances  at  or  below  the  thresholds, 
the  accidental  release  prevention 
requirements,  as  well  as  identify  the 
entity  that  will  be  receiving  the 
registration  from  regulated  sources. 
In  addition,  the  State  submission 
must  include  a  description  of  the 
procedures  for  registration  of  sources, 
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receiving  and  reviewing  risk 
management  plans,  making  the  plans 
available  to  the  public,  and  the 
coordination  mechanism  the 
implementing  agency  will  use  with  the 
Chemical  Safety  and  Hazard 
Investigation  Board,  the  State 
Emergency  Response  Commission,  the 
Local  Emergency  Planning  Committees, 
and  the  air  permitting  program  (if  it  is 
not  responsible  for  implementing 
section  112(r)  in  the  State). 

States  do  have  the  option  of 
requesting  a  complete  or  partial 
program.  Partial  delegation  in  terms  of 
the  ARP  program  here  refers  to 
geographic  area.  This  allows  delegation 
of  section  112(r)  to  local  agencies, 
provided  that  the  entire  area  of  the  State 
is  subject  to  the  requirements  under 
section  112(r).  The  Agency  believes  that 
the  ARP  program  should  not  be 
subdivided  into  various  components 
based  on  chemical  or  industry  because 
this  would  promote  confusion  for 
industry  and  inhibit  the  integration  of 
the  ARP  program  into  State  wide 
activities.  Further,  any  delegation  of  the 
ARP  program  requires  the  State  program 
to  contain  a  set  of  core  requirements  for 
all  subject  sources.  This  is  consistent 
with  the  requirements  in  section 
112(I)(5)(A)  that  requires  an  approved 
State  program  to  contain  the  authorities 
"to  assure  compliance  by  all  sources 
within  the  State  with  each  applicable 
standard,  regulation,  or  requirement 
established  by  the  Administrator  under 
this  section."  Section  63.95  sets  out  the 
core  requirements  for  an  approvable 
State  ARP  program. 

rv.  Significant  Comments  and  Changes 
to  the  Proposed  Rule 

This  portion  of  the  preamble  is 
organized  by  each  section  in  subpart  E, 
and  discusses  the  principal  regulatory 
changes  made  in  the  final  rule  in 
response  to  public  comments.  It  also 
discusses  some  comments  that  did  not 
result  in  regulatory  changes. 

A.  Section  63.90— Program  Overview 

This  section  provides  a  brief  overview 
of  the  subpart.  It  also  establishes  subpart 
definitions,  outlines  local  agency  roles 
and  enumerates  authorities  to  be 
retained  by  the  Administrator. 

In  response  to  comments  received, 
and  to  provide  for  approval  of  State 
programs  under  additional 
circumstances,  the  Agency  has  amended 
this  section  to  provide  for  approval  of 
State  rules  or  programs  to  implement 
and  enforce  Federal  section  112  rules 
without  change  as  promulgated  by  the 
EPA.  Therefore,  this  section  now 
provides  a  mechanism  for  delegation  of 
Federal  standards  prior  to  approval  of  a 


State's  part  70  operating  permit  program 
and  for  Federal  section  112 
requirements  for  sources  that  are  not 
subject  to  the  requirements  of  part  70. 
A  State  seeking  approval  for  programs  to 
implement  and  enforce  Federal  section 
112  rules  must  meet  the  criteria  of 
section  112(1).  as  specified  in  this 
section,  including  the  requirement  for 
notice  and  opportunity  for  public 
comment.  Procedural  mechanisms  for 
delegation  will  be  addressed  in  the 
Enabling  Guidance,  available  as 
described  in  section  V  of  this  preamble. 

Part  70 — Approval  and  Delegation 
Without  Changes 

One  commenter  noted  that  approval 
of  a  State  part  70  program  would  not 
include  a  review  of  resources  needed  to 
cover  the  cost  of  bringing  enforcement 
actions  under  section  502(b)  and  yet  this 
cost  must  be  included  in  an  adequate 
demonstration  of  resources  before 
approval  under  this  subpart.  In 
addition,  the  commenter  argued  that  the 
part  70  program  approval  process  will 
not  be  adequate  to  assure  section 
112(1)(5)  criteria  are  met  before 
delegating  under  section  112(1). 

The  Agency  disagrees  with  these 
comments.  The  Agency  notes  that 
approval  that  occurs  under  any  of  the 
three  part  63  subpart  E  options  for 
approving  changes  to  the  Federal 
program  will  examine  these  costs  in  a 
specific  resource  review  during  the 
approval  process  under  subpart  E.  The 
EPA  maintains  that  program  review 
under  part  70  will  satisfy  the  adequate 
resource  criterion  under  section  112(1) 
and  that  the  section  112  program 
requirements  may  be  delegated  to  the 
States  without  changes. 

Part  70  requires  a  demonstration  that 
a  State  has  authority  to  adequately 
administer  and  enforce  the  part  70 
program.  Several  provisions  of  the  part 
70  regulations  ensure  this  type  of 
demonstration.  For  example,  the  State 
must  demonstrate  under  §  70.4(b)(3)(vii) 
adequate  authority  to  enforce  all  permit 
terms  and  conditions  and  the 
requirements  of  the  permit  program 
consistent  with  the  civil  and  criminal 
authority  reouired  by  §  70.11.  States 
must  also  submit  pursuant  to 
§  70.4(b)(4)(ii)  all  relevant  guidance 
used  in  implementing  the  program, 
including  criteria  for  monitoring  source 
compliance  such  as  inspection 
strategies,  and  pursuant  to  §  70.4(b)(5),  a 
complete  description  of  the  State's 
compliance  tracking  and  enforcement 
program. 

States  must  also  submit  a  detailed 
statement  that  adequate  personnel  and 
funding  have  been  made  available  to 
develop,  administer  and  enforce  the 


program  under  §  70.4(b)(8).  Finally. 
States  are  required  to  annually  submit 
detailed  information  regarding  the 
State's  enforcement  activities  under 
§  70.4(b)(9).  In  addition  §  70.6  (a)  and  (c) 
require  all  permits  to  contain  sufficient 
monitoring,  recordkeeping,  reporting 
and  compliance  certification 
requirements  to  ensure  that  the  permit 
terms  and  conditions  may  be  adequately 
enforced. 

The  commenter  is  correct  in  that 
section  502(b)(3)(A)(ii)  does  not  require 
a  State  to  collect  permit  fees  to  cover 
"any  court  costs  or  other  costs 
associated  with  any  enforcement 
action."  However,  this  does  not  mean 
that  the  State  does  not  have  to 
adequately  enforce  the  terms  and 
conditions  of  |>ermits,  including 
bringing  judicial  enforcement  action 
where  necessary.  Rather,  it  means  that 
the  State  is  not  required  under  title  V  to 
collect  fees  to  cover  the  actual  court 
costs  of  such  enforcement  actions. 
Under  section  112(1)(5).  the  State 
demonstration  must  show  that  adequate 
resources  to  implement  the  program  are 
available;  the  EPA  believes  that  the 
requirements  under  part  70  will  meet 
this  requirement  as  applicable. 

In  addition,  the  commenter  noted  that 
citizens  have  not  been  provided 
adequate  notice  that  States  may  receive 
delegation  of  section  112  based  on  their 
part  70  operating  permit  program 
because  some  States  have  already  begun 
preparation  for  submittal  of  part  70 
programs. 

The  EPA  disagrees  with  this 
comment.  In  order  to  obtain  approval  of 
a  part  70  operating  permit  program, 
adequate  resources  and  authority  must 
be  demonstrated.  In  addition,  the  part 
70  operating  permits  rule  provides  that 
States  write  permits  including  "all 
applicable  requirements".  Part  70 
defines  applicable  requirement  to 
include  "(a)ny  standard  or  other 
requirement  under  section  112  of  the 
Act."  Clearly,  this  constitutes  adequate 
notice  of  intent  that  section  112 
requirements  must  be  included  in  part 
70  programs,  and  this  was  included  in 
the  part  70  regulations  when 
promulgated. 

In  addition,  during  the  part  70  permit 
issuance  process.  "•  •  •  any  person 
may  petition  the  Administrator  to  veto 
a  permit  *  *  '."§  70.8(d).  The 
objections  in  the  petition  must  have 
been  previously  raised  during  the  public 
comment  period  on  the  permit  provided 
by  the  State  issuance  process,  unless  the 
petitioner  shows  that  it  was 
impracticable  at  that  time.  This  provides 
an  additional  opportunity  for  comment 
on  incorporation  of  particular  section 
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112  requirements  in  an  individual 
permit. 

Clarification  of  State  Rights  Under 
Section  116  and  Section  112(d)(7) 

Some  commenters  questioned 
whether  the  Act  provides  authority  for 
the  EPA  to  approve  more  stringent  State 
standards  that  are  not  based  on  the  same 
considerations  the  EPA  must  include 
when  it  establishes  standards  under 
section  112.  for  example  the  cost  of 
achieving  emission  reduction  and  any 
non-air  quality  health  and 
environmental  impacts  and  energy 
requirements.  See  section  112(d)(2).  In 
addition,  commenters  pointed  out  that 
EPA  may  not  approve,  under  §  70.1(c), 
State  programs  that  are  inconsistent 
with  the  Act. 

The  Agency  recognizes  the  complex 
interactions  that  are  the  consequence  of 
regulation  of  a  community  of  sources  by 
both  the  State  and  Federal  governments 
and  that  accompany  any  division  of 
responsibility  in  such  a  joint  effort. 
From  its  inception,  the  Act  has  been 
based  on  a  strategy  of  air  pollution 
prevention  and  control  at  its  source  that 
recognizes  the  States  and  local 
governments  as  bearing  the  primary 
responsibility  for  such  prevention  and 
control.  Clean  Air  Act  section  101(a)(3). 
By  enacting  section  116.  Congress  also 
recognized  that  States  and  local 
governments,  in  responding  to  concerns 
within  their  own  jurisdictions,  might 
desire  to  control  air  emissions  more 
stringently  than  would  be  required  by 
the  Federal  government  on  a  nationwide 
basis  and  might  therefore  require  more 
stringent  limitations  on  emission  of  air 
pollutants  from  sources  within  tlieir 
State.  Section  116  explicitly  allows  such 
State  standards  and  limitations  as  long 
as  they  are  no  less  stringent  than  the 
corresponding  Federal  standard  or 
limitation. 

In  enacting  the  1990  Amendments. 
which  require  the  EPA  to  establish 
standards  for  emission  of  hazardous  air 
pollutants.  Congress  was  aware  that 
many  States  had  already  developed 
active  and  effective  air  toxics  programs. 
S.  Rep.  at  149.  Much  of  the  development 
of  these  State  programs  had  occurred 
with  the  support  and  encouragement  of 
the  EPA,  and  Congress  recognized  that 
existing  State  programs  were  a 
significant  component  of  the  nationwide 
air  toxics  control  strategy.  In  addition, 
the  preamble  to  the  final  rule 
establishing  the  part  70  operating  permit 
program  recognized  that  minimizing 
disruption  of  existing  State  programs  is 
an  important  goal  of  the  Agency's 
implementation  of  the  Act.  (57  FR 
32350. 32251.  32263. 32265, 32273 
(1992).) 


In  establishing  requirements  under 
the  1990  Amendments.  Congress 
included  under  the  provisions  of  section 
112  a  mechanism  by  which  States  could 
seek  approval  of  their  air  toxics 
programs  and  established  criteria  for 
determining  whether  or  not  a  State 
program  was  approvable.  Section 
112{1)(5)  requires  that  the  Administrator 
disapprove  a  State  program  if.  among 
other  things,  the  Administrator 
determines  that  "the  authorities 
contained  in  the  program  are  not 
adequate  to  assure  compliance  by  all 
sources  within  the  State  with  each 
applicable  standard,  regulation  or 
requirement  established  by  the 
Administrator  under  this  section." 
Section  112(1)(1)  requires  that  a  program 
submitted  by  a  State  "shall  not  include 
authority  to  set  standards  less  stringent 
than  those  promulgated  by  the 
Administrator"  under  the  Act. 
Therefore.  State  standards  and 
requirements  must  be  at  least  as 
stringent  as  corresponding  Federal 
standards  and  requirements. 

In  addition,  section  112(d)(7) 
reinforces  the  authority  of  States  to 
issue  standards  under  State  authority 
specifically  in  the  area  of  air  toxics 
control.  No  section  112  standard  or 
other  requirement  is  to  be  interpreted, 
construed  or  applied  to  diminish  or 
replace  the  requirements  of  a  standard 
issued  under  State  authority.  Since 
section  116  precludes  a  State  from 
adopting  or  enforcing  less  stringent 
standards  than  those  under  section  112. 
section  1 12(d)(7)  thus  prohibits 
interpreting,  construing,  or  applying 
section  112  standards  or  requirements  to 
diminish  or  replace  State  standards  if 
they  are  no  less  stringent  than  section 
112  standards. 

The  part  70  operating  permits 
program  regulations  also  provide  for  no 
less  stringent  State  requirements. 
Section  70.1(c)  states  that  nothing  in 
part  70  shall  prevent  a  State  from 
establishing  additional  or  more  stringent 
requirements  not  inconsistent  with  the 
Act.  In  addition.  §  70.1(c)  also  states  that 
no  permit  can  be  less  stringent  than 
necessary  to  meet  all  applicable 
requirements.  Section  70.6(b)(2) 
requires  a  State  to  identify  any  permit 
terms  and  conditions  that  are  not 
required  under  the  Act  or  under  any  of 
its  applicable  requirements,  and  thus 
States  may  establish  more  stringent 
State-only  standards  for  incorporation 
in  that  section  of  the  operating  permit. 
The  1990  Amendments  section  506 
authorizes  States  to  establish  additional 
permitting  requirements  as  long  as  they 
are  not  inconsistent  with  the  Act.  and 
States  are  free  to  establish  more 
stringent  permit  revision  procedures 


provided  the  minimum  requirements  of 
part  70  are  met  57  FR  32250.  32284 
(1992). 

Thus,  States  may  estabUsh  State 
requirements,  as  long  as  they  are  no  less 
stringent  than  corresponding  Federal 
requirements,  and  may  incorporate 
those  requirements  into  part  70 
operating  pennits  according  to  the 
requirements  of  part  70.  In  addition, 
section  112(1)  places  no  restrictions  on 
the  stringency  of  approvable  State 
standards,  other  than  that  they  may  not 
be  less  stringent  than  corresponding 
Federal  standards,  nor  does  section 
112(1)  require  consideration  of  any 
particular  factors  in  development  of  an 
approvable  State  standard. 


Federal  Enforceability 

Several  commenters  questioned  the 
basis  for  the  EPA's  determination  that  a 
State  rule  or  program,  once  approved 
according  to  the  requirements  of  section 
112(1).  resulted  in  approved  State 
standards  and  emission  limitations  that 
were  federally  enforceable.  Other 
commenters  requested  explanation  as  to 
the  EPA's  delegation  authority  under 
section  112.  One  commenter  stated  that 
the  EPA's  delegation  of  authority  would 
be  unconstitutional  under  the 
Appointments  Clause  of  the  United 
States  Constitution. 

Prior  to  the  enactment  of  the  1990 
Amendments,  the  Administrator  was 
authorized  to  delegate  her  authority  to 
implement  and  enforce  standards 
promulgated  under  section  112.  When 
this  delegation  occurred,  a  Federal 
Register  notice  was  published  and  the 
delegation  authority  cited  in  the  Code  of 
Federal  Regulations.  Delegation 
procedures  were  spelled  out  in  an  EPA 
publication.  "Good  Practices  Manual  for 
E)elegation  of  NSPS  and  NESHAPs". 
Duplicate  delegation  authority  for  new 
source  performance  standards  resided  in 
section  111  and  was  unchanged  by  the 
1990  Amendments  section  111(c).  In  the 
1990  Amendments.  Congress  chose  a 
new  mechanism  for  delegation  of  EPA's 
authority  imder  section  112.  by  adding 
provisions  for  approval  of  State 
programs  to  the  delegation  of  authorities 
and  responsibilities  that  had  been 
present  in  the  pre-1990  section  112.  See 
S.  Rep.  at  196.  The  provisions  for 
approval  under  section  112(1)  indicate 
Congress's  view  of  a  dramatically 
expanded  role  for  the  States  in 
regulation  of  air  toxics.  For  example. 
Congress  recognized  that  section  112(1) 
authorities  will  greatly  expand  the  role 
of  State  agencies  and  stated  that  "the 
legislation  significantly  expands  the 
statutory  role  for  State  and  local  air 
pollution  control  agencies  in  the 
regulation  of  air  toxics."  S.  Rep.  at  149, 
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192.  In  addition,  Congress  expressly 
recognized  the  effectiveness  of  existing 
State  programs  in  control  of  air  toxics, 
e.g..  136  Cong.  Rec.  S16978  (daily  ed. 
Oct.  27,  1990)  (Clean  Air  Conference 
Report.  Air  Toxics);  136  Cong.  Rec. 
S519-20  (daily  ed.  Jan.  30, 1990) 
(statement  of  Sen.  Durenberger). 

As  enacted  under  the  1990 
Amendments,  section  112(1)  authorizes 
the  Administrator  to  approve  State 
programs  for  control  of  hazardous  air 
pollutants  and  for  prevention  and 
mitigation  of  accidental  releases  if  the 
State  program  meets  certain  criteria, 
which  are  specified  in  section  112(1)(5). 

These  criteria  require  the  State 
program  to  contain  adequate  authorities 
to  assure  compliance  by  all  sources 
within  the  Slate  with  each  applicable 
standard,  regulation  or  requirement 
established  by  the  Administrator  under 
section  112;  adeouate  authority  and 
resources  to  implement  and  enforce  the 
program;  and  an  expeditious  schedule 
for  implementing  the  program  and 
assuring  compliance  by  affected 
sources.  Section  112(I)(5)(A)-(C).  The 
program  must  be  in  compliance  with  the 
guidance  issued  under  section  112(1)(2) 
and  can  not  be  unlikely  to  satisfy,  in 
whole  or  in  part,  the  objectives  of  the 
Act.  Section  112(1)(5)(D).  In  addition, 
the  program  may  not  include  authority 
to  set  standards  less  stringent  than 
Federal  standards  promulgated  under 
the  Act.  Section  112(1)(1).  Activities 
under  section  112(1)  are  subject  to  the 
provisions  of  savings  clauses  for 
enforcement  of  section  112  standards 
and  requirements,  section  112(1)(7),  and 
authorities  and  obligations  of  the 
Administrator  and  the  State  under  title 
V.  section  112(1)(9).  However,  section 
1 12(1)  does  not  directly  address  the 
issue  of  Federal  enforceability  of  State 
air  toxics  standards. 

Provisions  regarding  Federal 
enforcement  of  sedion  112 
requirements  are  specified  in  section 
113.  In  particular,  section  113(a)(3) 
provides  for  enforcement  of  any 
"requirement  or  prohibition  of  (title  I. 
including  section  112),  including,  but 
not  limited  to,  a  requirement  or 
prohibition  of  any  rule,  plan,  order, 
waiver,  or  permit  promulgated,  issued, 
or  approved  under  (title  I,  including 
section  112)."  This  language  was  added 
by  the  1990  Amendments,  which 
generally  broadened  enforcement 
authorities  under  section  113.  S.  Rep.  at 
35&-66. 

Under  the  pre-1990  Amendments, 
more  stringent  State  standards  were  not 
Federally  enforceable,  since  the  statute 
provided  for  enforcement  only  of 
violations  of  section  112(c),  which 
clearly  applied  only  to  standards 


promulgated  by  the  EPA.  The  statute  as 
amended  in  1990  does  not  by  its  own 
terms  prohibit  the  violation  of  State 
hazardous  air  pollutant  emission 
standards,  and  thus,  such  standards  are 
Federally  enforceable  only  if  they 
constitute  a  "rule,  order,  waiver  or 
permit  promulgated,  issued,  or 
approved"  under  the  Act,  that  is  if  such 
State  hazardous  air  pollutant  emission 
standards  included  within  or  adopted 
into  an  approved  program  are 
"promulgated,  issued,  or  approved" 
under  the  Act. 

There  is  no  doubt  that  State  standards 
are  "emissions  standards"  that  the  State 
must  implement  and  enforce  under 
section  112(1)(1).  Section  302(k)  defines 
"emission  standard"  to  mean  "a 
requirement  established  by  the  State  or 
the  Administrator  which  limits  the 
quantity,  rate,  or  concentration  of 
emissions  of  air  pollutants  on  a 
continuous  basis  *  •  "."Moreover. 
Congress  expressly  acknowledged  State 
authority  to  set  emission  standards 
under  section  112(1)  programs.  Section 
112(1)  prohibits  States  from  submitting 
programs  that  include  "authority  to  set 
standards  less  stringent  than  those 
promulgated  by  the  Administrator" 
under  the  Act.  This  formulation  implies 
that  States  have  authority  to  set  more 
stringent  standards.  If  they  lacked  such 
authority,  the  prohibition  would  be 
unnecessary.  While  section  112(1)(1) 
permits  States  to  submit  programs  for 
the  "implementation  and  enforcement" 
of  emission  standards  and  other 
requirements,  it  does  not  provide 
guidance  as  to  the  scope  of  applicability 
of  these  State  programs.  Section  112(1) 
does  not  specify  what  is  meant  by 
"partial  or  complete  delegation"  of  the 
EPA's  authorities  and  responsibilities 
and  does  not  provide  guidance  as  to  the 
relationship  between  existing  State 
standards,  previously  encouraged  and 
supported  by  the  EPA,  and  newly- 
promulgated  Federal  standards.  In 
particular,  it  does  not  provide  explicitly 
for  the  approval  of  State  emission 
standards.  Because  the  statute  is 
ambiguous  regarding  the  question  of 
Federal  enforceability  of  approved  State 
standards,  the  EPA  must  consider 
Congress's  objectives  and  policy  goals  in 
enacting  section  112(1).  as  well  as  the 
overall  purposes  of  the  Act.  Through 
this  rulemaking  the  EPA  is  therefore 
interpreting  the  provisions  of  section 
112(1)  to  authorize  approval  of  State 
programs  and  rules  that  are  federally 
enforceable  under  section  113.  Under 
the  two-step  analysis  oi  Chevron  U.S.A. 
Inc.  V.  Natural  Resources  Defense 
Council.  467  U.S.  837  (1984).  if 
Congress  has  not  "directly  spoken  to  the 


precise  question  at  issue."  and  if  the 
statute  is  silent  or  ambiguous  on  the 
issue,  then  a  regulation  must  be  based 
on  a  "permissible  construction  of  the 
statute."  Id.  at  843.  When  "competing 
Congressional  goals"  are  encompassed 
within  the  statutory  scheme,  the  EPA 
may  reconcile  these  with  "a  reasonable 
accommodation  of  (the)  differing  policy 
objectives."  Natural  Resources  Defense 
Council  V.  EPA,  822  F.2d  104, 117  (D.C. 
Cir.  1987).  The  EPA's  interpretation 
must  be  "reasonable  and  consistent  with 
the  statute's  purpose."  Chemical  Mfrs. 
Ass'n  V.  EPA.  919  F.2d  158, 162-63 
(D.C.  Cir.  1990).  Section  101(a)  of  the 
Act  recognizes  that  air  pollution 
prevention  and  air  pollution  control  at 
its  source  is  the  primary  responsibility 
of  States  and  local  governments.  In  the 
area  of  air  toxics  regulated  under  section 
112.  Congress  clearly  supported  States' 
past  efforts  to  regulate  air  toxics  sources, 
recognized  that  some  State  programs 
had  been  developed  earlier  than  the 
Federal  program,  and  provided  a  new 
Federal  regulatory  scheme  under  section 
112  that  included  a  mechanism  for 
States  to  maintain  existing  requirements 
as  long  as  they  were  no  less  stringent 
than  Federal  requirements  and  the  State 
met  program  approval  criteria. 

In  response  to  comments,  the  EPA  has 
added  §  63.90(d).  Federally  enforceable 
requirements,  to  clarify  that  approved 
rules  and  requirements  are  enforceable 
by  the  Administrator  and  citizens  under 
the  Act. 

However,  in  exercising  EPA's 
enforcement  authority,  the  Agency 
would  direct  its  resources  towards  the 
provisions  of  the  approved  State  rule, 
program,  and  resulting  permit 
conditions  implementing  the  rule, 
which  the  Agency  relied  on  in 
determining  that  the  State  rule  or 
program  assured  compliance  with  the 
Federal  requirements.  In  deciding 
whether  to  bring  an  enforcement  action, 
the  Agency  would  take  into  account  the 
extent  to  which  any  violations  implicate 
the  control  levels  or  compliance 
measures  required  by  the  otherwise 
applicable  Federal  rule,  where  the 
source's  compliance  with  the  otherwise 
applicable  Federal  standard  can  be 
determined.  For  example,  if  the  Federal 
standard  required  a  control  efficiency  of 
95  percent  and  the  State  rule  approved 
pursuant  to  section  112(1)  required  a 
control  efficiency  of  99  percent,  EPA,  in 
deciding  whether  to  bring  an 
enforcement  action,  would  consider 
whether  the  source  met  the  95  percent 
control  level.  If  EPA  determines  that  the 
source  was  operating  equipment  that 
achieved  a  control  level  of  96  percent. 
EPA  would  not  intend  to  take  action 
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against  the  source  for  violation  of  that 
element  of  the  State  rule. 

The  EPA  does  not  intend  to  bring  an 
enforcement  action  against  any  source 
covered  by  a  State  rule  that  would  not 
have  been  covered  by  the  Federal  rule. 
In  cases  where  an  alleged  violation  does 
not  implicate  a  control  requirement  of 
the  otherwise  applicable  Federal  rule. 
EPA  will  defer  to  the  State  to  exercise 
its  own  enforcement  authorities  to 
enforce  the  more  stringent  provisions  of 
the  approved  State  rule. 

Regarding  the  constitutionality  of 
delegation  under  section  112,  the  EPA 
notes  that  delegation  of  authority  is  a 
well-established  practice  that  has  long 
provided  a  mechanism  for  States  and 
local  governments  to  carry  out  certain 
provisions  of  Federal  mandates,  as 
authorized  by  Congress,  according  to 
specific  criteria  and  standards,  and  as 
overseen  by  the  delegating  Federal 
agency.  For  example,  under  the  Act. 
Congress  has  expressly  granted  the  EPA 
authority  to  delegate  to  a  State  in 
section  lll(c){l)  (new  source 
performance  standards),  section 
112(l)(l)  (hazardous  air  pollutant  and 
accidental  release  prevention 
requirements),  and  section  328(a)(3) 
(outer  continental  shelf  activities). 
Delegation  of  authority  from  Federal 
agencies  to  State  or  local  governments, 
including  delegation  of  authority  under 
the  Act  has  been  upheld  by  the  courts. 
Southern  Pacific  Tmnsp.  Co.  v.  Watt, 
700  F.2d  550  (9th  Cir.  1983)  cert,  denied 
464  U.S.  1064  (1984);  Nance  v. 
Environmental  Protection  Agency.  645 
F.2d  701.  714-15  (9th  Cir.  1981)  cert, 
denied  sub  nom  Crow  Tribe  of  Indians 
V.  Environmental  Protection  Agency, 
454  U.S.  1081  (1981);  United  States  v. 
Matherson,  367  F.Supp.  779,  782 
(E.D.N.Y.  1973)  o/f  d  without  op.  493 
F.2d  1399  (2d  Cir.  1974). 

Stringency 

Several  commenters  requested 
clarification  of  the  measure  of 
stringency  that  the  EPA  would  use  to 
determine  whether  a  State  program  or 
rule  was  approvable.  Commenters  asked 
whether  stringency  would  be  measured 
by  emissions  reductions  and  whether 
the  comparison  would  be  made  at  the 
emissicMi  point,  source,  or  facility  level. 

As  explained  below,  stringency  may 
be  measured  by  level  of  control  as 
expressed  by  emissions  reductions, 
applicability  as  to  the  sources  subject  to 
requirements,  compliance  and 
enforcement  measures,  such  as 
averaging  times,  or  other  measures  as 
determined  by  the  Administrator. 
Simply  put,  comparison  is  made  at  the 
point  at  which  the  Federal  requirement 
is  determined,  so  that  if  the  Federal 


requirement  is  a  requirement  at  the 
source,  so  too  must  the  approvable  State 
requirement  be  at  the  source;  and  if  the 
Federal  requirement  is  placed  on  an 
emission  point,  the  State  requirement 
must  do  the  same. 

In  the  general  description  of  State 
Programs  under  section  112.  section 
112(1)(1)  describes  programs  that  States 
may  develop  and  submit  for  approval  by 
the  EPA.  Section  112(l)(l)  prohibits 
State  programs  that  include  "authority 
to  set  standards  less  stringent  than  those 
promulgated  by  the  Administrator" 
under  the  Act.  This  prohibition  against 
standards  less  stringent  than  Federal 
standards  implies  a  comparison 
between  the  State  requirements  and  the 
corresponding  Federal  requirements. 
Under  section  112(1)(5),  the  EPA  must 
disapprove  a  State  program  if  the 
program's  authorities  are  not  adequate 
to  assure  compliance  by  all  sources 
within  the  State  with  each  applicable 
standard,  regulation  or  requirement 
established  by  the  Administrator  under 
section  112. 

Taken  together,  these  requirements 
provide  that  State  programs  maintain,  as 
a  minimum,  all  Federal  standards, 
regulations,  and  requirements  as 
established  by  the  Administrator  and 
ensure  that  any  corresponding  State 
requirements  are  at  least  as.  stringent. 
Thus,  an  approvable  State  standard 
could  not  allow,  for  example,  less 
emissions  reductions  than  the 
corresponding  Federal  standard,  and  the 
emission  reductions  would  be  measured 
according  to  the  requirements  of  the 
Federal  standard,  that  is,  if  the  Federal 
standard  measured  emissions 
reductions  at  each  emission  point,  a 
State  standard  would  have  to  do 
likewise  to  be  approvable.  » 

Several  commenters  also  felt  that  the 
basis  for  stringency  should  not  be 
restricted  to  emission  reductions  but 
should  instead  focus  on  the  impacts  that 
resuh  &x)m  emissions.  Also,  a 
commenter  noted  that  the  basis  for 
stringency  should  be  in  accordance  with 
the  criteria  for  establishment  of 
regulatory  requirements,  e.g.  cost,  non- 
air  quality  health,  environmental,  and 
energy  impacts  of  section  112(d) 
standards. 

The  EPA  recognizes  that  several 
provisions  under  section  112  examine 
specific  impacts  to  human  health  and 
the  environment  and  call  for  future 
regulation  based  on  such  impacts.  The 
central  basis  for  section  112,  however,  is 
the  maximum  achievable  control 
technology  (MACT)  program  that 
mandates  the  installation  of  controls 
and  the  reduction  of  emissions  of  listed 
HAP's  regardless  of  proof  of  specific 
resulting  impacts.  While  a  reduction  of 


the  impacts  of  HAP  emissions  to  human 
health  and  the  environment  are  the 
central  objectives  of  section  112  of  the 
1990  Amendments,  Congress  based  the 
establishment  of  MACT  stringency  on 
"reduction  of  emissions"  and  "emission 
limitation."  (See  sections  112(d)(2)  and 
112(d)(3).)  This  then  should  also  be  the 
primary  basis  for  determining  the 
stringency  of  State  rules  and  programs 
to  be  approved  in  lieu  of  Federal  section 
112  rules.  Further,  the  EPA  believes  that 
reliance  on  a  comparison  of  impacts 
would  be  extremely  difficult  and 
resource-intensive  and  such  analysis 
might  often  require  approval  decisions 
in  the  face  of  large  degrees  of 
uncertainty.  Section  63.90  defines 
"stringency"  to  be  measured  by  the 
quantity  of  emissions  or  by  parameters 
relating  to  rule  applicability,  level  of 
control,  and  compliance  and 
enforcement  measures,  or  as  otherwise 
determined  by  the  Administrator.  Thus 
determinations  that  State  rules  are  no 
less  stringent  than  corresponding 
Federal  rules  will  typically  compare  the 
parameters  in  the  State  and  Federal 
rules  using  the  definitional  measures  or 
as  mandated  by  a  particular  Federal 
standard. 

The  EPA  wishes  to  clarify  that,  where 
Federal  emission  limitations  are 
expressed  as  an  aggregate  total,  or  as  a 
total  of  an  aggregate  grouping  (for 
example  total  volatile  organic 
compounds),  the  stringency  com{}arison 
is  made  based  upon  the  aggregation  that 
is  identified  in  the  Federal  rule.  For 
example,  for  an  emission  limitation  in  a 
Federal  rule  expressed  as  a  given 
pounds  per  hour  of  total  HAPs.  the 
stringency  comparison  in  a  section 
112(1)  submittal  would  be  made  on  a 
total  HAP  basis.  To  clarify  this  point, 
the  definition  of  "level  of  control"  has 
been  changed  in  the  final  rule  to 
explicitly  address  such  situations  where 
the  Federal  rule  provides  for  emission 
limitations  on  an  aggregate  basis.  The 
change  to  this  definition  also  reflects  a 
requirement  to  ensure  that,  when  such 
aggregate  comparisons  are  made,  there 
would  not  be  an  increase  in  public 
health  risk. 

One  commenter  also  indicated  that 
the  EPA  had  not  articulated  the  basis  for 
determining  the  equivalency  of  State 
ARP  programs.  Since  the  ARP  program 
is  not  necessarily  based  on  emissions, 
determining  equivalency  based  on 
potential  emission  reduction  can  not  be 
done.  These  requirements  are  structured 
as  a  performance  based  standard  and 
provide  considerable  flexibility  to  the 
regulated  community  in  terms  of 
compliance.  Consequently,  State 
programs  may  contain  different 
requirements  for  accidental  release 
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prevention  which  are  at  least  as 
stringent  as  the  Federal  requirement  and 
that  may  be  approvable  under  the 
criteria  in  this  rulemaking. 

Challenging  Mechanism 

Several  commenters  sought 
clariTication  of  judicial  review 
provisions  for  approval  of  State  rules 
and  programs.  Another  commenter 
asked  whether  approved  State  rules  and 
programs  would  be  subject  to  challenge 
in  State  or  Federal  court. 

The  EPA  will  look  to  the  provisions 
of  section  307  of  the  Act  regarding 
judicial  review  of  this  rulemaking  and 
of  rulemakings  for  approval  of  State 
rules  or  programs  under  subpart  E. 
Challenge  to  State  rules  when  enacted 
by  the  State  would  be  under  the 
requirements  of  State  law.  However, 
approval  of  State  rules  or  programs 
under  subpart  E  will  be  a  Federal 
rulemaking  and  thereby  will  be  subject 
to  the  provisions  of  section  307. 

Public  Notice  and  Comment 

One  commenter  stated  that  approvals, 
particularly  approvals  under  §  63.92, 
should  be  subject  to  section  307  notice 
and  comment  rulemaking.     . 

Section  307  provides  for 
administrative  proceedings  and  judicial 
review  under  the  Act.  Section  307(d)(1) 
lists  actions  to  which  section  307(d) 
rulemaking  procedures  apply,  and 
publication  of  guidance  under  section 
112(1){2)  is  not  among  them.  Although 
the  Administrator  may  determ.ine  under 
section  307(d)(l)(U)  that  otherwise 
unlisted  actions  are  subject  to  section 
307,  the  Administrator  has  not  done  so 
here.  Therefore,  the  rulemaking 
provisions  of  the  Administrative 
Procedures  Act  rather  than  those  of 
section  307(d)  are  the  relevant 
provisions  for  this  section  112(1) 
rulemaking.  The  commenter  noted  that 
approvals  under  section  112(1) 
effectively  constitute  promulgation  or 
revision  of  section  112  standards  and 
are  therefore  subject  to  notice  and 
comment  requirements.  Although  the 
commenter  is  correct  that  section  307 
requires  notice  and  opportunity  for 
comment  for  revisions  of  certain  section 
112  standards,  the  EPA  beheves  that 
Congress's  specific  provision  for  notice 
and  comment  under  section  112(l)(5) 
rather  than  the  provisions  of  section 
307(d)  guides  the  procedures  required 
under  section  112(1).  The  EPA  notes  that 
approvals  under  section  112(1)  are  not 
national  in  scope  like  those  listed  in 
section  307(d)  but  are  instead  limited  to 
a  State  or  local  area.  Moreover,  a  State's 
request  for  approval  may  include  State 
standards  corresponding  to  section 
112(r),  section  112(h),  or  other  section 


112  standards  that  are  not  listed  in 
section  307  at  all,  and  Congress 
nowhere  indicated  that  different 
procedures  should  be  followed 
depending  on  the  particular  section  112 
standard  for  which  the  State  was 
seeking  approval. 

Section  112(1)(5)  contains  procedural 
requirements  that  include  a  requirement 
for  notice  and  comment.  The  EPA  has 
revised  §  63.91  to  clarify  that  requests 
for  approval,  including  requests  for 
delegation  of  unchanged  Federal 
standards,  are  subject  to  the  notice  and 
comment  requirements  of  section 
112(l)(5).  Once  a  State's  initial  request 
has  been  approved,  the  notice  and 
comment  provisions  of  §§63.91,  63.92, 
63.93,  or  63.94  apply.  In  the  case  of 
requests  under  §  63.92,  i.e.  requests  for 
adjustments  that  are  unequivocally  no 
less  stringent  than  the  otherwise 
applicable  Federal  standard,  today's 
rulemaking  along,  with  the  notice  and 
opportunity  for  comment  at  the  time  of 
the  State's  initial  request  fulfills  the 
notice  and  comment  requirement  under 
section  112(1)(5).  Because  the  EPA  has 
determined  in  this  rulemaking,  which 
has  provided  notice  and  opportunity  for 
comment,  that  each  of  the  listed 
adjustments  is  unequivocally  no  less 
stringent,  and  because  at  the  time  of  the 
State's  initial  request,  the  EPA  will 
evaluate  the  State's  program  to  ensure 
that  it  meets  the  requirements  of  section 
112(1)(5),  the  requirement  for  notice  and 
opportunity  for  comment  will  be 
fulfilled  both  for  determination  of 
stringency  and  for  determination  of 
adequacy  of  the  State's  program. 

Delegation 

One  commenter  noted  that  the  term 
"delegation"  should  be  more  clearly 
defined  to  explain  how  it  relates  to 
Federal  enforceability. 

Delegation  under  section  112(1)  means 
the  transfer  of  authority  ftt)m  the 
Administrator  to  a  State,  according  to 
certain  criteria  and  standards,  to 
implement  and  enforce  the  rules  or 
programs  approved  according  to  the 
requirements  of  section  112(1).  Once 
approved  under  the  provision  of  section 
112(1),  a  State  rule  or  program  is 
federally  enforceable,  which  means  that 
the  Administrator  can  enforce  the 
approved  State  rule  or  program  in 
Federal  court.  The  State  may  also 
enforce  approved  State  standards  in 
State  court  under  State  law.  In  addition, 
with  the  exception  of  requirements 
designated  in  the  permit  as  State- 
enforceable  only,  and  terms  and 
conditions  of  an  approved  State  rule  or 
program,  must  be  incorporated  in  the 
Federally  enforceable  section  of  a  part 
70  permit,  and  are  enforceable 


according  to  the  provisions  of  part  70. 
State  law  may  determine  the  actual 
mechanism  by  which  delegation  occurs 
and  by  which  requirements  are 
incorporated  in  part  70  permits.  Also, 
delegation  of  authority  may  occur 
according  to  requirements  under  State 
law  for  sources  not  subject  to  the 
requirements  of  part  70. 

Adding  Pollutants 

In  response  to  EPA's  solicitation  of 
comment  regeirding  delegation  of 
authority  to  add  to  the  Ust  of  pollutants 
under  section  112(b),  many  commenters 
expressed  a  view  that  this  was  not 
authorized  under  section  112(1).  Similar 
comments  were  received  regarding 
delegation  of  authority  to  regulate 
substances  beyond  those  listed  under 
section  112(r)  and  to  modify  the  list  of 
source  categories  under  section  112(c). 
Other  commenters  feared  adverse  effects 
on  State  programs  that  contain 
pollutants  other  than  those  specified  in 
section  112(b)  if  the  EPA  did  not 
delegate  authority  under  section  112(1) 
for  regulation  of  additional  pollutants. 

The  EPA  notes  the  many  comments 
regarding  delegation  of  authority  to 
regulate  additional  pollutants  and 
substances  under  section  112  (b).  (c). 
and  (r).  Some  commenters  noted  that 
these  sections  contain  procedures  under 
which  the  Administrator  may  revise  the 
list  of  pollutants,  substances,  or  source 
categories  and  that  these  procedures  are 
the  appropriate  mechanism  for  changes 
to  the  lists.  The  EPA  has  carehilly 
considered  the  comments  received  on 
this  issue  and  has  chosen  not  to  revise 
the  proposal  as  to  delegation  of  these 
authorities.  Therefore,  the  EPA  retains 
its  authority  and  will  not  delegate  the 
authority  to  add  or  delete  pollutants 
from  the  list  of  hazardous  air  pollutants 
established  under  section  112(b),  the 
authority  to  add  or  delete  substances 
from  the  list  of  substances  established 
under  section  112(r),  or  the  authority  to 
delete  source  categories  from  the 
Federal  source  category  list  established 
under  section  1 12(c)(1)  or  to 
subcategorize  categories  on  the  Federal 
source  category  list  after  proposal  of  a 
relevant  emission  standard,  as  was 
sp)ecified  in  the  proposal  in  §  63.90(c). 

The  Agency  notes  that  Congress 
recognized  that  many  State  programs 
prior  to  enactment  of  the  1990 
Amendments  addressed  many  more 
pollutants  than  those  finally  listed 
under  section  112(b).  In  fact.  Congress 
explicitly  provided  for  support  of  State 
programs  for  additional  pollutants  in 
requiring  the  EPA  to  include  the  hi^- 
risk  point  source  program  as  an  element 
in  the  guidance  to  be  published  under 
section  112(1)(2).  The  EPA  is  publishing 
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this  guidance  for  high-risk  point  source 
programs,  available  as  described  in 
section  V  of  this  preamble.  Congress 
also  provided  for  technical  assistance 
and  gran's,  which  may  include  support 
for  high-risk  point  source  review. 
SecUon  112(I)(4).  These  mechanisms 
provide  additional  support  for  broader 
State  programs  that  address  pollutants 
other  than  those  listed  under  section 
112(b).  without  requiring  approval  of 
State  standards  for  additional 
pollutants. 

B.  Section  63.91— Criteria  Common  to 
All  AppmvaJ  Options 

This  section  describes  the  basic 
process  for  approval  under  this  subpart, 
criteria  which  must  be  met  for  all  three 
approval  options  and  discussion  of  the 
process  employed  when  previously 
approved  State  authorities  are  later 
revised. 

The  EPA  has  revised  this  section  to 
incorporate  procedures  for  approval  of 
State  programs  that  contain  section  112 
rules  exactly  as  promulgated  by  the 
EPA.  States  are  likely  to  seek  these 
approvals  prior  to  receiving  approval  of 
their  part  70  operating  permit  programs 
or  for  sources  not  subject  to  part  70. 
such  as  deferred  or  exempt  sources. 

In  addition,  in  res(>onse  to  comments 
received,  the  EPA  has  revised  this 
section  to  delete  the  reference  to  a 
determination  by  the  EPA  of  whether  a 
State  rule  or  program  is  likely  to  satisfy 
the  objectives  of  the  Act  in  whole  or  in 
part  This  reference  has  been  deleted 
because  It  is  not  a  criterion  for 
approvability  to  be  included  in  this 
subpart  Section  112(1)(5)  provides  that 
the  Administrator  must  disapprove  a 
State  program  if  the  Administrator 
determines  thai  the  program  is  not  in 
compliance  with  the  guidance  issued 
under  section  112(1)(2).  that  is  subpart 
E.  or  the  program  is  not  likely  to  satisfy, 
in  whole  or  in  part,  the  objectives  of  the 
Act.  Therefore,  since  the  determination 
as  to  satisfying  the  objectives  of  the  Act 
is  separate  and  distinct  from  the 
requirement  to  comply  with  subpart  E. 
the  EPA  has  deleted  the  reference  from 
this  section. 

The  EPA's  evaluation  of  a  State's 
request  for  approval  will  necessarily 
ensure  that  an  approved  program  is  not 
inconsistent  with  the  objectives  of  the 
Act.  Consideration  of  consistency  with 
objectives  of  the  Act  is  a  qualitative 
judgement  implicitly  incorporated  in 
the  EPA's  overall  determinations,  not 
only  for  approval  of  State  programs 
under  section  112(1)  but  in  other 
determinations  that  the  EPA  must  make 
as  well,  rather  than  a  separate  criterion 
for  approval  under  the  guidelines  of 
secUon  H2(l)(5)  (A),  (B).  and  (C)  and  the 


regulations  as  promulgated  here.  The 
EPA  would  not  and  will  not  approve  a 
State  program  that  is  not  likely  to 
satisfy,  in  whole  or  in  part,  the 
objectives  of  the  Act. 

Timing  for  Approvals 

Several  conunenters  felt  that  the  180 
days  that  the  EPA  is  allowed  by  the 
statute  to  approve  or  disapprove  a  State 
rule  or  program  is  unnecessarily  long. 

Submissions  for  approval  under 
§§63.93  and  63.94  require  evaluation  of 
the  State's  submittal  and  a 
determination  as  to  the  stringency  of  the 
State  rule  or  program,  as  well  as  notice 
and  opportunity  for  public  comment 
and  a  careful  consideration  by  the  EPA 
of  those  comments  prior  to  approving  or 
disapproving  a  State  submittal.  The 
EPA.  therefore,  finds  180  days  to  be  an 
appropriate  period  to  consider  State 
requests  made  under  these  sections.  As 
explained  in  the  previous  section  on 
public  notice  and  comment,  under 
§  63.92.  additional  public  comment 
beyond  public  comments  at  the  State 
level  for  each  rule  submitted  under 
§  63.92  and  public  comment  on  this 
subpart  E  rulemaking  will  not  be  taken. 
For  this  reason,  the  EPA  is  committing 
to  grant  requests  for  approval  under  this 
section  within  90  days.  Shortening  this 
period  for  approval  will  result  in  less 
uncertainty  for  sources  and  States 
affected  by  a  request  for  approval  under 
this  section.  The  rule  has  been  revised 
accordingly  to  reflect  this  shorter  review 
period. 

Part  70— Approval  as  a  Precondition  for 
Section  112(1)  Approval 

Several  commenters  noted  that 
approval  of  a  State's  part  70  program 
should  not  be  a  precondition  for 
approval  of  a  State's  request  under 
section  112(1). 

Under  §  70.4.  States  must  submit  to 
the  Administrator  a  proposed  part  70 
operating  pennit  program.  Elements  of 
the  initial  program  submission  are 
specified  in  §  70.4(b)  and  include  a 
complete  program  description; 
regulations  that  comprise  the  permitting 
program;  a  legal  opinion  from  the  State 
Attorney  General  that  the  laws  of  the 
State  provide  adequate  authority  to 
carry  out  all  aspects  of  the  program 
including  all  applicable  112 
requirements;  a  complete  description  of 
the  State's  compliance  tracking  and 
enforcement  program;  a  demonstration 
that  permit  fees  required  by  the  State 
program  are  sufficient  to  cover  per 
program  costs;  a  statement  that  adequate 
personnel  and  funding  have  been  made 
available  to  develop,  administer,  and 
enforce  the  program;  a  commitment 
from  the  State  to  submit  information 


regarding  the  State's  enforcement 
activities;  provisions  for  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditious  review  of  permit 
revisions  or  modifications;  and  other 
information. 

Under  section  112(1)(5).  the 
Administrator  must  disapprove  a  State's 
program  if  she  determines  that  the 
authorities  contained  in  the  program  are 
not  adequate  to  assure  compliance  with 
each  applicable  standard,  regulation,  or 
requirement  established  by  the  EPA 
imder  section  112;  adequate  authority 
does  not  exist  or  adequate  resources  are 
not  available  to  implement  the  program; 
the  implementation  and  compliance 
schedule  is  not  sufficiently  expeditious; 
or  the  program  is  not  in  compliance 
with  the  guidance  issued  under  section 
112(1)(2)  or  is  not  Ukely.  in  whole  or  in 
part,  to  satisfy  the  objectives  of  the  Act. 

As  outlined  above,  the  information 
which  must  be  submitted  by  a  State 
under  part  70  encompasses  the 
information  required  under  section 
112(1)(5)  for  approval  of  State  programs 
that  seek  only  to  implement  and  enforce 
Federal  standards  exactly  as 
promulgated.  Moreover,  the  EPA's 
exercise  of  its  oversight  functions  under 
part  70  will  help  ensure  that  a  State 
with  an  approved  part  70  program  will 
continue  to  meet  the  criteria  in  section 
112(1)(5)  for  sources  subject  to  the 
requirements  of  the  part  70  program. 
Therefore,  duplicate  applications  for 
such  programs  would  be  unnecessary 
and  redundant  for  any  sources  a  State 
will  permit  under  part  70.  States  will 
need  to  receive  delegation  of  authorities 
to  implement  and  enforce  section  112 
rules  and  this  delegation  may  take  place 
according  to  the  provisions  of  the  EPA 
guidance  entitled.  "Enabling  Guidance 
for  Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities". 

Part  70  approval  also  confers  approval 
imder  section  112(1)  for  delegation  of 
tmchanged  Federal  standards  because 
part  70  approval  suffices  to  satisfy 
section  112(1)  approval  requirements  for 
unchanged  section  112  standards. 
Requirements  for  part  70  approval, 
specified  in  40  CFR  70.4(b).  encompass 
section  112(1)(5)  approval  requirements 
for  delegation  of  section  112  standards 
as  promulgated  by  the  EPA.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  for  part  70 
sources,  part  70  approval  also 
constitutes  approval  under  section 
112(1)(5)  of  the  State's  programs  for 
delegation  of  section  112  standards  that 
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are  unchanged  from  Federal  standards 
as  promulgated. 

An  approval  action  under  the 
provisions  of  part  63  may  in  fact  include 
the  actual  delegation  of  existing 
standards.  It  will  not,  however,  include 
delegation  of  future  standards.  Rather,  it 
will  make  provisions — for  example,  as 
structured  in  an  accompanying  MOU — 
for  the  delegation  of  future  standards. 
Such  an  MOU  may  allow  for  automatic 
delegation,  or  case-by-case  delegation, 
or  automatic  delegation  except  for 
certain  standards,  such  as  the 
radionuclides  standard,  or  other 
delegations  as  appropriate.  The 
provisions  of  individual  approvals  and 
MOUs  will  differ  depending  on  the 
authority  the  State  has  under  State  law 
to  accept  delegation. 

In  aodition,  States  may  seek  approval 
of  State  programs  prior  to  receiving 
approval  of  their  operating  permit 
programs  under  part  70.  In  this  instance. 
States  must  fulfill  the  requirements  of 
§  63.91,  including  requirements  for 
notice  and  comment,  even  for  programs 
containing  only  Federal  standards 
exactly  as  promulgated  by  the  EPA  or 
containing  only  adjusted  rules  under 
S  63.92.  The  EPA  has  revised  the 
provisions  of  §  63.91  to  reflect  this 
requirement. 

Delegation  of  section  112  standards  is 
subject  to  the  requirements  of  section 
112(1).  Procedurally,  implementation  of 
section  112(1)  requires  submittal  of  a 
request  for  approval,  notice  in  the 
Federal  Register  that  the  EPA  has 
received  a  request,  a  oubhc  comment 
period  of  at  least  30  days,  and  notice  in 
the  Federal  Register  that  the  EPA  has 
approved  or  disapproved  the  request. 

Newly  promulgated  standards  under 
seciion  112  must  be  delegated  under  the 
provisions  of  section  112(1).  Delegations 
of  section  112  standards  that  occurred 
prior  to  the  1990  Amendments  may 
remain  in  effect.  Although  the  EPA 
could  require  rescission  of  these 
delegations  under  section  112(1)(1), 
which  provides  for  review  of 
enforcement  delegations  previously 
granted,  it  is  permissible  to  conclude 
from  that  section's  provisions  and  from 
the  savings  provisions  in  section  112(q) 
that  delegations  occuring  prior  to 
November  15, 1990  remain  valid. 
Nevertheless,  the  EPA  may  choose  to 
conduct  a  review  of  previously  granted 
delegations  under  section  112(l)(l),  and 
if  the  EPA  finds,  as  a  result  of  this 
review,  that  the  basis  for  the  Agency's 
determination  under  pre-1990  section 
112(d)  of  adequacy  regarding  the  State's 
program  is  no  longer  valid,  the  Agency 
may  require  the  State  to  submit  a 
request  under  section  112(1)  to  renew  its 
delegation  authority. 


States  may  submit  requests  for  section 
112(1)  programs  that  would  provide  for 
approval  of  existing  standard;  without 
the  need  to  repeat  section  112(1)(5) 
notice  and  comment,  as  long  as  the 
State's  law  allows  such  delegation  and 
there  is  a  mechanism  to  assure  that  the 
State  continues  to  meet  the  approval 
criteria  of  section  112(1).  A  State  might 
be  authorized  under  State  law  to  accept 
delegation  automatically,  and  as  long  as 
the  State  committed  to  an  adequate 
funding  mechanism,  delegation  of 
future  standards  would  be  approvable  as 
long  as  any  other  section  112(1) 
requirements  were  met.  If  the  State  for 
some  reason  was  unable  to  meet  its 
commitment  to  provide  adequate 
resources  in  the  future,  the  auditing  and 
withdrawal  mechanism  would  allow  the 
EPA  to  withdraw  approval,  thus 
providing  protection  against  a  State's 
failure  to  continue  to  meet  the  criteria. 

Another  procedural  streamlining 
mechanism  is  the  use  of  direct  final 
rulemaking  where  appropriate  for 
delegations  where  there  has  been  no 
prospective  approval  like  that  discussed 
above.  In  the  instances  where  the  EPA 
did  not  expect  any  comment  upon 
publication  of  a  notice  of  approval,  the 
notice  could  specify  that  the  approval 
would  become  effective  in  30  days 
unless  comments  were  received.  If 
comments  were  received,  then  the  EPA 
would  have  to  renotice  the  approval  and 
provide  for  a  30-day  public  comment 
period.  The  time  and  resource  savings 
from  this  use  of  direct  final  rulemaking 
would  thus  depend  on  the  correctness 
of  the  Agency's  judgement  regarding 
whether  or  not  comments  would  be 
submitted. 

For  States  seeking  approval  of 
programs  under  section  112(1)  that  will 
include  requirements  different  from 
Federal  requirements,  additional 
information  must  be  submitted.  The 
requirements  for  these  programs  are 
specified  under  subpart  E  and  in 
individual  section  112  rules.  In  some 
cases.  States  will  o'otain  approval  of  part 
70  programs  before  they  submit  requests 
under  part  63.  When  this  is  not  the  case, 
under  certain  circtimstances.  such  as 
prior  to  approval  of  a  State's  part  70 
program,  or  for  a  request  for  approval  of 
standards  or  requirements  for  sources 
not  subject  to  the  requirements  of  part 
70,  the  EPA  will  review  State 
submissions  under  §63.91,  §63.92  or 
§  63.93  according  to  the  criteria  in  part 
63  and  will  not  require  approval  of  the 
State's  part  70  program  as  a 
precondition  to  approval  under  part  63. 
Nevertheless,  §  63.94  continues  to 
require  part  70  program  approval  prior 
to  section  112(1)  approval  (see  §63.94 
comments).  The  EPA  reserves  the  right 


to  establish  requirements  for  delegation 
under  section  112(1)  according  to  the 
criteria  of  section  112(1)  and  under  other 
circumstances  which  may  arise  in  the 
future.  Because  part  70  program 
approval  may  not  necessarily  precede 
approval  under  subpart  E,  the  following 
changes  have  been  made  concerning  the 
general  criteria  for  approval: 

Section  63.91  (b)(5j  is  amended  to 
state  the  plan  should  include  "at  a 
minimum  a  complete  description  of  the 
State's  compliance  tracking  and 
enforcement  program,  including  but  not 
limited  to  inspection  strategies." 

Section  63.91(b)(3)  is  expanded  to 

nLiire  the  demonstration  to  include:  (i) 
escription  in  narrative  form  of  the 
scope,  structure,  coverage  and  processes 
of  the  State  program;  (ii)  a  description 
of  the  organization  and  structure  of  the 
agency  or  agencies  that  will  have 
responsibility  for  administering  the 
program;  (iii)  a  description  of  the  agency 
staff  who  will  carry  out  the  State 
program,  including  the  number, 
occupation,  and  general  duties  of  the 
employees.  The  State  need  not  submit, 
complete  job  descriptions  for  every 
employee  carrying  out  the  State 
program. 

Section  63.91(b)(6)  is  revised  to  read: 
"A  demonstration  of  adequate  legal 
authority  to  assure  compliance  with  the 
rule  or  program  upon  approval.  At  a 
minimum,  the  State  must  have  the 
following  legal  authorities  concerning 
enforcement:  (i)  The  State  shall  have 
enforcement  authorities  that  meet  the 
reouirements  of  §  70.11;  (ii)  If  a  State 
delegates  authorities  to  a  local  agency, 
the  State  must  retain  enforcement 
authority  unless  the  local  agency  has 
authorities  that  meet  the  requirements 
of  §70.11. 

The  language  of  §  63.93(h)(4) 
"whenever  they  are  a  part  of  the  rule  for 
which  the  approved  rule  would 
substitute"  is  deleted. 

Section  63.93(b)(4)(iv)  is  revised  to 
read  'The  results  of  all  required 
monitoring  or  testing  must  be  reported 
at  least  every  6  months."  Approval  of  a 
State  part  70  program  will  substantially 
meet  these  requirements. 

Objectives  of  the  Act 

Nearly  every  commenter  discussed 
the  application  of  the  statutory 
provision  under  section  112(1)(5)(D), 
"not  likely  to  satisfy,  in  whole  or  in 
part,  the  objectives  of  the  Act."  A  wide 
diversity  of  viewpoints  was  expressed. 
Some  commenters  felt  that  this 
requirement  gave  the  EPA  the  ability  to 
disapprove  State  rules  or  programs  that, 
although  more  stringent  than  the 
relevant  Federal  rule,  ran  counter  to  a 
pohcy  direction  the  EPA  has  pursued. 
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Other  commenters  pointed  out  that  the 
EPA  policies  are  not  themselves 
objectives  of  the  Act. 

The  EPA  agrees  that  in  application  of 
this  provision,  the  EPA  policies  do  not 
necessarily  represent  the  only  possible 
way  of  meeting  the  objectives  of  the  Act. 
The  EPA  policies  generally  represent 
the  EPA  decisions  about  the  means  it 
will  use  to  achieve  the  Act's  objectives. 
The  1990  Amendments  support  the 
adoption  of  alternative  State  and  local 
standards  that  are  at  least  as  stringent  as 
Federal  standards  and  section  112(1) 
itself  is  structured  to  provide  flexibility 
and  to  accommodate  diffiering  State  and 
local  approaches. 

It  would  be  counter  to  the  goals  of 
section  112(1)  and  the  1990 
Amendments,  therefore,  for  the  EPA  to 
disapprove  a  State  or  local  rule  or 
program  simply  because  it  perceives  its 
policies  to  be  diff^erent  than  those  of  the 
State  standard.  As  previously  explained, 
the  EPA  has  deleted  reference  to 
"objectives  of  the  Act"  from  §  63.91 
because  this  provision  is  separate  bom 
the  approval  criteria  under  subpart  E. 

Opportunity  for  Public  Comment  and 
Review  of  Permit  Modifications 

One  commenter  expressed  concern 
about  public  opportunity  to  review  and 
comment  on  permits  which  must  be 
updated  as  a  result  of  an  approval  under 
this  su^arL 

The  Q»A  agrees  that  pubhc 
involvement  in  the  review  of  such 
permits  is  appropriate  and  beneficial  to 
help  assure  proper  implementation.  To 
clarify  this  position,  §  63.91(a)(6)  states 
that  newly  approved  requirements  be 
included  in  a  permit  via  the  process 
described  under  §  70.7(0  of  this  chapter. 

Additional  Language  on  Reopening  of 
Permits 

Another  commenter  pointed  out  that 
the  requirement  that  language  be 
inserted  in  each  permit  describing 
permit  reopening  upon  possible 
withdrawal  of  approval  was 
unnecessary. 

The  EPA  maintains  the  need  to  have 
a  State  reopen  every  permit  per  the 
process  described  in  §  70.7(f)  upon 
withdrawal.  The  EPA  feels  that  such 
instances  are  cause  for  reopening 
because  after  withdrawal  of  the 
approved  State  standard,  permits 
containing  only  the  State  standard  no 
longer  ccmtain  applicable  requirements. 

Compliance  Uncertainty 

Numerous  commenters  expressed 
concerns  about  the  uncertainty  sources 
face  in  the  time  period  between  a  State 
submission  for  approval  and  the  EPA's 
decision  to  approve  or  disapprove. 


Until  the  EPA  approves  or 
disapproves  a  State  submission,  sources 
will  remain  uncertain  about  what 
standards  will  ultimately  apply  to  them. 
Several  factors  may  decrease  this 
uncertainty.  First,  in  many  cases  sources 
will  already  be  in  compliance  or  soon 
need  to  be  in  compliance  with  State 
requirements  that  are  being  submitted 
for  approval.  It  will  generally  be  far 
more  benencial  to  such  sources  to  have 
approval  granted,  thereby  obviating  the 
need  for  such  sources  to  take  further 
action  to  comply  with  the  otherwise 
apphcable  Federal  requirements. 
Second,  any  State  requirements 
submitted  for  approval  will  have 
undergone  a  public  comment  process  at 
the  State  level.  A  third  reason  tempering 
concern  can  be  added.  While  it  is  true 
that  for  any  approval  under  this  subpart, 
a  source  must  always  be  in  compliance 
with  either  the  underlying  Federal  rule 
or  the  approved  State  rule  or  program 
requirements  applicable  to  that  source, 
this  does  not  mean  that  sources  need  be 
immediately  subject  to  a  State  rule  or 

Sirogram  upon  approval.  It  is  possible 
or  States  to  grant  additional  time  to 
sources  to  come  into  compliance  with 
the  approved  State  rule.  In  their 
submission  to  the  EPA  for  approval,  a 
State  could  set  an  absolute  date  for 
approval  or  establish  a  certain  period  to 
achieve  compliance  once  a  State  rule  or 
program  is  approved.  If  a  State  chooses 
to  provide  such  flexibility,  sources  must 
be  in  compliance  with  the  underlying 
Federal  rule  according  to  any  specified 
compliance  timeframes  in  the  interim 
period. 

C.  Section  63.92— Approval  of  a  State 
Rule  That  Adjusts  a  Section  112  Rule 

This  section  describes  the  process  and 
criteria  for  gaining  approval  under  the 
first  of  three  approval  options.  "Rule 
Adjustment"  is  the  streamlined 
approval  option  based  on  a  promulgated 
list  of  allowable  adjustments  to  Federal 
rules  that  the  EPA  has  determined  to 
result  in  rules  that  are  categorically  no 
less  stringent  than  the  corresponding 
unchanged  Federal  rule. 

Under  each  of  the  three  approval 
options,  the  EPA  will  publish  the 
approved  rule  or  program  in  the  Federal 
Register  and  incorporate  the  approved 
rule  or  program,  directly  or  by  reference. 
under  the  appropriate  subpart  of  part 
63.  Several  commenters  suggested  that 
incorporation  of  the  approved  rule  or 
program  under  the  subpart  containing 
the  otherwise  applicable  Federal  rule 
would  simplify  sources'  understanding 
of  applicable  requirements.  The  EPA 
agrees  and  will  incorporate  rules  upon 
approval  into  these  subparts  to  the 
extent  appropriate.  As  approvals  under 


§63.94  can  cover  numerous  section  112 
standards,  approvals  made  under  that 
section  as  well  as  approvals  of  ARP 
programs  may  be  treated  differently.  For 
example,  ARP  programs  may  be 
incorporated  under  the  part  containing 
other  accidental  release  regulations. 

Stringency  Comparison 

A  few  commenters  discussed  whether 
comparisons  of  stringency  are  best  made 
at  the  source  level  or  the  level  of 
individual  emission  points. 

Among  the  criteria  for  approval  under 
this  section,  a  State  rule  must  be 
unequivocally  no  less  stringent  than  the 
otherwise  applicable  Federal  rule  with 
respect  to  level  of  control  for  each 
source  and  emission  point.  "The  test  for 
stringency  of  a  State  submission  under 
the  adjustment  approval  option  is  a 
check  to  assure  that  proposed  State 
changes  qualify  as  adjustments  under 
§  63.92  and  do  not  deviate  from  the 
Federally  promulgated  list  of  allowable 
adjustments  in  this  section.  Once  that 
determination  is  made,  no  further 
judgment  is  necessary.  Therefore,  no 
additional  Federal  public  notice  and 
comment  are  necessary  prior  to 
approval  of  the  adjusted  State  rule 
because  this  rulemaking  to  establish 
guidance  for  approval  of  State  programs 
imder  section  112(1)  constitutes 
adequate  notice  and  opportunity  for 
public  comment  for  this  approval 
option.  For  these  reasons  there  can  be 
no  question  about  stringency  of  a  rule 
submitted  for  approval  under  this 
section.  Therefore,  to  the  extent  that 
there  are  specific  Federal  requirements 
for  individual  emission  points,  a  State 
rule  must  match  or  exceed  stringency  at 
each  regulated  emission  point.  If  a  State 
seeks  to  submit  a  rule  that  creates 
opportunities  for  shifting  emissions 
between  emission  points  within  the 
same  source  or  some  other  tj^pe  of 
averaging  scheme,  that  rule  must  be 
submitted  under  §63.93  in  order  that 
the  EPA  may  evaluate  the  stringency  of 
the  State  rule  compared  to  the 
corresponding  Federal  rule  in  detail. 

Public  Notice  and  Comment 

Several  commenters  felt  that 
approvals  granted  under  this  section 
should  be  subject  to  additional 
opportunity  for  Federal  public  notice 
and  comment  Another  commenter 
stated  that  for  approval  under  §  63.92,  a 
public  comment  period  at  the  Federal 
level  is  unnecessary  if  the  State  or  local 
program  is  already  subject  to  public 
participation  requirements  as  stringent 
as  the  Federal  process. 

This  section  was  speciHcally 
developed  to  provide  sources  and  States 
an  opportunity  to  use  a  streamlined 


62274     Federal  Register  /  Vol.  58,  No.  226  /  Friday.  November  26,  1993  /  Rules  and  Regulations 


approval  process.  The  adjustment  list 
was  carefully  chosen  to  include  only 
adjustments  that  are  unequivocally  no 
less  stringent  and  has  been  subject  to 
public  comment  during  this  rulemaking 
under  section  112(1).  Tihe  Agency  has 
considered  the  public  comments 
regarding  the  stringency  of  the 
adjustments  and  generally  disagrees 
with  those  commenters  that  thought  the 
adjustments  could  under  certain 
circumstances  result  in  less  stringent 
requirements.  If  however,  a  State 
request  for  approval  under  §63.92 
includes  an  adjustment  that  as  applied 
in  a  particular  circumstance  would  not 
be  unequivocally  no  less  stringent,  the 
EPA  will  disapprove  the  State's  request 
The  State  would  be  free  to  resubmit  its 
request  under  another  approval  option, 
such  as  §  63.93.  Therefore,  the  EPA 
believes  that  additional  notice  and 
comment  for  requests  under  §  63.92 
would  be  unnecessary  and  redundant 
and  that  this  rulemaking  constitutes 
adequate  notice  and  opportunity  for 
public  comment.  First  of  all,  each  State 
rule  for  which  a  state  seeks  approval 
must  have  undergone  rulemaiking  at  the 
State  level  th^t  included  public 
participation  equivalent  to  that  required 
at  the  Federal  level.  The  regulated 
community  and  interested  public  would 
have  had  ample  opportunity  for 
comment  at  that  time.  Furthermore,  this 
rulemaking  for  part  63  has  provided 
additional  opportunity  for  comment  on 
the  list  of  adjustments  and  its 
application  to  State  rules.  Prior  to  the 
1990  Amendments,  delegation  to 
implement  and  enforce  unchanged 
section  112  standards  was  granted 
under  section  112(d),  which  did  not 
require  opportimity  for  public  notice 
and  comment  if  the  State  met  "adequate 
procedures".  Those  "adequate 
procedures"  specifically  called  for  a 
demonstration  of  adequate  legal 
authority,  adequate  resources,  and 
expeditious  compliance.  Once  a  State 
successfully  completed  this 
demonstration,  the  authority  to 
implement  and  enforce  the  unchanged 
rules  was  granted. 

Under  the  1990  Amendments,  it  is 
possible  for  a  State  to  obtain  delegation 
to  implement  and  enforce  State  rules  or 
programs  that  may  differ  from  the 
Federal  requirements  by  submitting 
them  for  approval  under  subpart  E.  The 
EPA  believes  that  certain  types  of 
changes  will  clearly  result  in  State  rules 
that  are  unequivocally  no  less  stringent 
than  the  relevant  Federal  rule.  Only  a 
limited  set  of  changes,  referred  to  under 
this  section  as  adjustments,  fall  under 
this  defmition.  These  adjustments  were 
included  in  the  proposed  subpart  E  and 


public  comment  was  sought.  A  State 
rule  that  included  only  changes  from 
the  list  of  adjustments,  therefore,  can  be 
approved  Mrithout  additional  public 
notice  and  comment  since  the  public 
has  had  the  opportunity  through  the 
proposal  of  this  rule  to  comment  on 
each  of  the  submitted  changes.  As 
discussed  above,  by  streamlining  the 
procedures,  the  EPA  has  been  able  to 
reduce  the  normal  period  of  the  EPA 
approval  time  under  this  section  from 
180  days  to  90  days  and  has  made  this 
change  in  §  63.92  in  response  to 
comments  received.  Finally,  the  EPA 
anticipates  that  approvals  under  §  63.92 
will  be  numerous,  routine,  and 
noncontroversial.  The  Administrator 
may  not  approve,  under  §  63.92,  any 
State  program  or  rule  in  which  "any  one 
of  the  State  adjustments  to  the  Federal 
rule  is  in  any  way  ambiguous  with 
respect  to  the  stringency  of 
applicabiUty,  the  stringency  of  the  level 
of  control,  or  the  stringency  of  the 
compliance  and  enforcement  measures 
for  any  affected  source  or  emission 
point."  Section  63.92(a)(2).  If  a  State 
submittal  under  §  63.92  is  in  any  way 
ambiguous,  the  EPA  will  disapprove  the 
request.  The  State  may  then  resubmit 
the  request  under  §  63.93  and  the  EPA 
will  seek  public  conunent  for  no  less 
than  30  days.  Section  63.93(a).  The  EPA 
believes  tbat  the  regulated  community 
and  the  interested  public  will  have  had 
sufficient  notice  and  opportunity  to 
comment  on  the  unambiguous, 
unequivocally  no  less  stringent 
adjustments  listed  in  §  63.92(b)(3)  at  the 
State  level  and  through  this  rulemaking, 
and  that  additional  safeguards  are 
provided  by  the  provision  that  requires 
a  State  to  seek  approval  under  §  63.93 
for  nonroutine  changes  to  the  Federal 
requirement. 

"Any  Other  Adjustments" 

Some  commenters  felt  that  the  EPA 
should  include  among  the  list  of 
adjustments  one  which  read,  "any  other 
adjustments  which  are  unequivocally  no 
less  stringent  and  which  have  been 
approved  by  the  Administrator  upon 
petition  by  the  State." 

The  EPA  believes  that  additions  to  the 
list  of  adjustments  must  afford  an 
opportunity  for  Federal  public  notice 
and  comment.  This  would  generally 
amount  to  an  amendment  of  this 
regulation  and,  therefore,  such  a 
category  should  not  be  included  in  the 
listed  adjustments  under  §  63.92.  Note, 
however,  that  the  EPA  may  propose  new 
adjustments  specific  to  a  particular 
section  112  rule  at  the  time  that  the 
Federal  section  112  rule  is  proposed. 
(See  §  63.92(b)(3)(xiii).)  The  public  will 


have  opportunity  to  comment  on  such 
Federal  rules  when  they  are  proposed. 

Adjustment  for  Additional  Pollutants 

Several  commenters  felt  that  the  EPA 
should  include  an  adjustment  allowing 
for  the  regulation  of  pollutants  not 
among  those  listed  under  section  112(b). 

The  EPA  has  chosen  not  to  include 
such  an  adjustment  at  this  time.  This 
situation  may  be  difficult  for  the  many 
States  that  regulate  pollutants  not  on  the 
section  112(b)  list,  as  those  States  may 
not  incorporate  requirements  that  do  not 
relate  to  Federally  listed  pollutants  in 
the  Federally  enforceable  section  of  the 
part  70  permit  and  therefore  State-only 
requirements  for  additional  pollutants 
would  need  to  be  incorporated  in  a 
different  section  of  the  part  70  permit. 
See  §  70.6(b)(2).  Instead,  the  EPA 
encourages  States  with  data  that 
indicate  a  pollutant  should  be  Federally 
regulated  to  submit  a  petition  to  the 
EPA  to  include  such  pollutants  on  the 
section  112(b)  list. 

D.  Section  63.93— Approval  of  State 
Authorities  That  Substitute  for  a  Section 
112  Rule 

This  is  the  second  of  three  approval 
options  under  this  subpart.  Under  this 
option  States  are  given  the  widest 
possible  range  of  flexibility  in  seeking 
approval  of  authorities  that  differ 
significantly  from  an  otherwise 
applicable  Federal  rule.  The  EPA  will 
make  a  detailed  and  thorough 
evaluation  of  the  State's  submittal  to 
ensure  that  it  meets  the  stringency  and 
other  requirements  of  this  section. 

Need  for  Emission  Point  Basis  Rather 
Than  "Affected  Source" 

One  commenter  felt  that  §  63.93 
should  be  deleted  from  the  rule,  because 
it  allows  stringency  to  be  compared  at 
an  "affected  source"  level  rather  than 
for  each  emission  point.  The  EPA 
disagrees  with  the  view  that  this  option 
should  be  deleted.  Under  §  63.93,  a 
detailed  demonstration  is  required  that 
will  ensuje  that  any  approved  State 
alternative  will  achieve  an  equal  or 
greater  reduction  in  emissions.  This 
section  is  further  reinforced  by 
requirements  to  address  in  detail  the 
effects  of  alternative  enforcement  and 
compliance  methods.  The  final  rule 
continues  to  address  stringency  for 
§  63.93  on  a  source"  basis.  The  term 
"affected  source"  has,  however,  been 
deleted  from  §  63.90(a),  because  there 
does  not  appear  to  be  a  compelling  need 
to  define  the  term  in  both  subpart  E  and 
also  in  subpart  A  "General  Provisions" 
of  this  part.  The  final  rule  will,  as  a 
result,  rely  on  the  definition  in  subpart 
A  once  it  is  promulgated.  The  rule  was 
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proposed  on  August  11, 1993  (58  PR 
42760). 

For  a  given  source  category,  the 
"affected  source"  definition  will  be 
specifically  defined  when  the  section 
112  standard  is  promulgated  for  the 
category.  In  making  stringency 
comparisons  under  §  63.93,  the  reviewer 
should  therefore  consult  the  appropriate 
subpart  of  part  63  for  the  "affected 
source"  definitioo  for  the  category  in 
question. 

Incorporation  of  Approved  Rules 

As  discussed  in  the  previous  section 
of  this  preamble,  several  commenters 
suggested  incorporation  of  an  approved 
rule  under  the  subptart  containing  the 
otherwise  applicable  Federal  rule.  The 
EPA  agrees  and  will  do  so  as 
appropriate. 

Form  of  the  Standard  for  Work  Practice, 
Design,  Operational  or  Equipment 
Standards 

For  approval  under  §  63.93,  States  are 
required  to  provide  the  EPA  with  a 
detailed  demonstration  showing  that 
implementation  and  enforcement  of 
State  authorities  results  in  as  great  or 
greater  emission  reductions  (or  other 
appropriate  measures  in  the  case  of 
section  112(r))  for  each  affected  source 
as  the  implementation  and  enforcement 
of  the  otherwise  apphcable  Federal  rule. 
In  contrast,  under  the  approval  option 
in  §63.94.  no  detailed  demonstration  is 
necessary  but  States  are  required  to 
express  permit  terms  and  conditions 
that  result  from  the  approved  State 
program  requirement  in  the  form  of  the 
Federal  standard. 

Numerous  commenters  expressed 
concern  about  inflexibility  that  the 
"form  of  the  standard"  requirement 
imposes.  Several  commenters  had 
specifically  suggested  the  addition  of  a 
provision  allowing  for  a  source  specific 
detailed  demonstration  of  stringency  in 
instances  where  the  "form  of  the 
standard"  requirement  severely  fimited 
needed  flexibility.  To  address  the 
concerns  about  this  inflexibility,  the 
EPA  is  broadening  the  type  of  State 
authority  that  can  be  approved  under 
§63.93  for  certain  types  of  standards 
and  under  certain  conditions. 

The  EPA  agrees  that  under  certain 
conditions,  requiring  States  to  write 
permit  conditions  in  the  form  of  the 
Federal  standard  could  be  unnecessarily 
inflexibla  Those  conditions  are  when 
the  following  circumstances  exist 
together:  (Ij  The  EPA  writes  a  work 
practice,  equipment,  design  or 
operational  standard  (in  other  words, 
when  tbe  EPA  does  not  write  a  standard 
based  on  performance,  such  as  control 
efficiency  ot  an  emission  rate)  and  (2) 


such  •  Federal  standard  does  not 
address  a  State  work  practice, 
equipment,  design  or  operational 
standard  as  either  meeting  or  failing  to 
meet  the  Federal  standard.  These 
conditions  will  generally  only  arise 
when  a  State  has  decided  to  require 
control  equipment  or  practices  which 
have  been  developed  since  the  EPA 
promulgated  the  relevant  standard.  In 
such  cases  the  State  standard  may  be  at 
least  as  stringent  as  the  previously 
promulgated  Federal  standard  but  can 
not  be  expressed  in  the  form  of  the 
Federal  standard.  The  flexibility 
otherwise  provided  in  §  63.94  here 
would  not  aliow  the  State  standard  to  be 
the  basis  for  the  permit  in  these  cases 
since  the  State  standard  would  not  be 
able  to  be  expressed  in  the  form  of  the 
Federal  standard. 

In  this  rule  as  proposed,  States  would 
have  had  the  opportunity  to  solve  this 
problem  by  codifying  their  standard  in 
a  source  category-specific  rule  through  a 
State  rulemaking  and  then  seeking 
approval  of  that  rule  under  §  63.93. 
Since  many  States  regulate  hazardous 
air  pollutants  through  authorities  which 
do  not  include  source-category-specific 
rules,  pursuit  of  approval  under  these 
circumstances  would  require  a 
significant  employment  of  resources  for 
largely  administrative  purposes  so  that 
the  State  standard  could  be  expressed  as 
a  source-category  specific  State  rule  for 
which  the  State  could  seek  approval. 

To  address  this  difficulty,  the  EPA  has 
revised  §63.93  to  allow  for  slightly 
broader  appficabihty  of  this  section. 
Under  the  narrow  circumstances 
discussed  above,  the  EPA  is  not 
requiring  the  submission  of  a  source- 
category-specific  rule  for  approval 
under  this  section.  Instead  the  EPA  is 
willing  to  review  and  to  consider  for 
approval  a  specific  application  of 
broader  State  authorities  under  certain 
conditions  as  explained  here.  As  at 
proposal  the  EPA  will  only  grant 
approval  under  this  section  in  lieu  of  a 
single  ^}ecific  sedioa  112  rule  that 
specifies  vrmk  practice  or  similar 
requirements.  Approval  of  a  specific 
application  of  broad  State  authorities 
will  only  be  given  to  a  State  with  a 
program  already  approved  under  §  63.94 
to  regulate  the  applicable  source 
category,  only  for  a  source  category  that 
is  not  federally  regulated  by  a 
performance  based  standard  and  only 
where  tbe  Federal  standard  has  not 
addressed  the  State's  particular 
approach  to  controlling  emissions.  In 
this  case,  a  State  need  not  submit  a  rule 
specifically  and  exclusively  addressing 
the  requirements  of  the  Federal  rule. 
Instead  a  State  may  submit  for  approval 
legally  enforceable  broader  authorities 


which  allow  it  to  regulate  the  source 
category  in  question,  identifying  the 
sources  in  that  source  category,  and 
specifying  proposed  section  112  permit 
terms  and  conditions  (such  as  the 
controls  that  are  required  by  application 
of  those  authorities)  and  the  authorities 
which  will  assure  adequate  compliance 
and  enforcement  according  to  the 
provisions  of  this  subpart  and  part  70. 
If  the  EPA  approves  a  State's  request  in 
such  a  case,  only  the  specific 
application  of  the  State  authorities  to  a 
single  source  category  as  approved  will 
be  Federally  enforceable  terms  and 
conditions.  If  a  State  later  revises  its 
authorities  to  require  different  controls 
or  compliance  and  enforcement 
measures,  those  changed  requirements 
will  not  be  federally  enforceable  unless 
the  State  submits  documentation  or  a 
request  under  §63. 91(c)  regarding 
revisions  of  State  authorities.  The 
source  will  remain  subject  to  the 
approved  requirements  incorporated  in 
its  part  70  permit  according  to  the 
provisions  of  part  70  unless  the  EPA 
disapproves  the  revision  or  otherwise 
finds  that  the  authorities  are  inadequate 
and  initiates  vrilhdrawal  proceedings. 
The  EPA  has  included  in  §  63.93  the 
types  of  "authorities"  needed  for 
approval.  Authorities  submitted  under 
that  section  must  meet  the  criteria  of 
section  112{l)(5)(A).  that  is  the 
authorities  must  be  adequate  to  assure 
compliance  by  all  sources  subject  to  the 
request  for  approval  with  each 
applicable  Federal  standard,  regulation 
or  requirement.  A  threshold 
requirement  for  approvability  is  that 
State  authorities  must  be  legally 
enforceable  by  the  Sute  under  State 
law.  Such  legally  enforceable  authorities 
may  be  statutes,  rules,  regulations,  or 
other  instruments  that  impose  legally 
enforceable  requirements. 

For  example,  a  State  might  have  a 
single  regulation  that  assesses  risk  at 
facilities  that  emit  hazardous  air 
pollutants  and  based  on  estif^ates  of 
risk,  requires  specific  emission  rates  or 
specific  controls  at  particular  facilities 
which  might  differ  from  facility  to 
facility.  The  State's  regulation  might 
apply  to  a  wide  range  of  source 
categories  in  the  State.  If  such  a  State 
initially  received  approval  under  §63.94 
for  a  State  program  that  included  a 
source  category  which  was  later 
regulated  under  a  Federal  equipment 
standard,  approval  under  §63.94  might 
provide  very  little  fiexibifity  to  the  State 
to  require  different  types  of  equipment 
in  lieu  of  equipment  specified  by  the 
otherwise  applicable  Federal 
requirements.  This  might  be  especially 
problematic  when  a  State  sought  to 
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require  innovative  controls  not 
evaluated  at  the  time  of  Federal 
standard  promulgation  because  they 
were  not  yet  developed.  If  a  State  can 
demonstrate  to  EPA,  via  the  process 
described  in  §63.93  that  such  controls 
resulted  in  emission  reductions  for  all 
sources  in  the  source  category  as  great 
or  greater  than  the  emissions  reductions 
the  Federal  standard  would  achieve,  the 
EPA  is  willing  to  consider  a  request  to 
approve  the  State  authorities  requiring 
such  controls  as  Federally  enforceable 
in  lieu  of  the  otherwise  applicable 
Federal  standard.  Resulting  terms  and 
conditions  would  be  incorporated  in  a 
part  70  permit.  This  would  be  an 
approval  of  a  specific  application  of 
broad  State  autnorities  under  the  narrow 
circumstances  described. 

Thus,  as  described  above,  provisions 
for  approval  imder  §  63.93  has  been 
revised  to  allow  a  State  to  request 
approval  of  a  limited  application  of  its 
general  air  toxics  regulatory  authority  as 
that  authority  applies  to  a  single  source 
category.  To  do  so.  the  State  would  need 
to  meet  the  requirements  of  this  section 
which  call  for,  among  other  things,  a 
detailed  analysis  of  emission  reductions 
that  would  result  from  both  the  Federal 
and  State  scenarios.  Only  the  terms  and 
conditions  to  be  incorporated  in  the 
source's  part  70  permit,  as  approved 
under  this  subpart  for  the  single 
application  of  authorities  for  the  single 
source  category  for  which  the  request 
was  submitted,  would  be  federally 
enforceable. 

Stringency  Criterion  for  Accidental 
Release  Prevention  Programs 

In  terms  of  the  ARP  program,  one 
comment  indicated  that  States  should 
not  be  allowed  to  submit  ARP  programs 
under  §  63.93  because  approval  is 
unnecessary.  Rather,  the  Federal  and 
current  State  programs  could  be  easily 
meshed  together  and  the  most  stringent 
requirements  of  each  be  included,  "ftie 
commenter  also  pointed  out  that  the 
criteria  for  approval  of  equivalent  State 
programs  are  primarily  based  on  the 
ability  of  the  State  program  to  achieve 
equivalent  or  better  emission  reductions 
and  that  this  criterion  makes  little  sense 
in  the  context  of  accidental  releases. 

The  Agency  disagrees  that  States  do 
not  now.  or  will  not  in  the  future,  need 
the  flexibility  of  submitting  ARP 
programs  for  approval  which  differ  from 
the  Federal  requirements.  However. 
EPA  recognizes  that  the  criteria  in  the 
proposed  rulemaking  may  not  have  been 
sufficiently  broad  to  include  all  the 
requirements  under  the  section  112(r) 
program.  Thus,  the  Agency  has  added 
additional  approval  criteria  to  §63.93 
which  are  specific  to  the  ARP  program. 


E.  Section  63.94— Approval  of  a  State 
Progmm  That  Substitutes  for  Section 
1 12  Emission  Standards 

This  is  the  third  of  the  three  approval 
options.  It  allows  for  a  one-time 
approval  of  a  legally  binding 
commitment  adopted  through  under 
State  law  to  adequately  regulate  sources 
subject  to  hazardous  air  pollutant 
section  112  emission  standards  as 
specified  under  §  63.94(b)(2).  This 
section  applies  only  to  sources  for 
which  part  70  permits  will  be  issued  by 
the  State  and  which  are  subject  to 
section  112  requirements  expressed  as 
terms  and  conditions  of  the  part  70 
permit.  Part  70  permit  requirements 
must  be  written  in  the  form  of  the 
Federal  standard  which  would  be 
otherwise  applicable  to  the  source.  This 
section  may  be  used  to  approve 
standards  corresponding  to  Federal 
section  112  (d).  (f).  or  (h)  standards  only 
and  can  not  be  used  to  approve 
infrastructure  rules  such  as  those 
developed  under  sections  112(g), 
112(i)(5)orll2(r). 

Infrastructure  Rules 

Some  commenters  felt  that  the  EPA 
could  approve  under  this  section 
requests  for  approval  of  infrastructure 
rules.  As  mentioned  above,  stringency 
requirements  for  approval  under  this 
section  require  that  permit  terms  and 
conditions  resulting  from  approval  be 
expressed  in  the  form  of  the  Federal 
standard.  InfrBstructure  rules  may 
include  requirements  that  can  not  be 
simply  compared  for  stringency  through 
a  test  of  emission  rates  or  control 
efficiencies. 

In  fact,  some  infrastructure  rules 
provide  guidelines  for  case-by-case 
determinations  on  controls  where  no 
simple  stringency  comparison  can  be 
made  but  rather  the  determinations 
must  meet  criteria  specified  in  the 
applicable  section  112  provisions.  For 
these  reasons,  State  infrastructure  rules 
can  only  be  approved  under  subpart  E 
when  they  either  adjust  the  Federal  rule 
per  §  63.92  or  the  State  submits  a 
detailed  demonstration  of  stringency 
according  to  the  provisions  of  §63.93. 

Stringency  Comparison 

As  in  the  previous  section, 
commenters  questioned  whether  the 
basis  for  stringency  comparisons  should 
be  at  the  source  or  emission  point  level. 
Approvals  under  this  section  require 
States  to  write  permits  in  the  form  of  the 
Federal  standard.  If  the  Federal  standard 
requires  for  example,  specific  controls 
or  emission  rates  from  specific  emission 
points,  that  form  must  be  maintained  in 
permits  resulting  from  an  approval 


under  this  section.  If,  on  the  other  hand, 
a  Federal  standard  has  no  requirements 
that  apply  at  the  emission  point  level, 
but  instead  stringency  is  measured  at  a 
more  broadly  defined  source  level,  a 
State  could  choose  to  express  terms  and 
conditions  at  the  source  level  also,  as 
long  as  those  terms  and  conditions  were 
no  less  stringent  than  the  Federal 
requirements  and  were  expressed  in  the 
Federal  form.  This  allows  States  to 
express  terms  and  conditions  with  the 
same  degree  of  fiexibility  that  is  allowed 
by  the  Federal  standard. 

Part  70— Approval  Prior  to  Section 
112(1)  approval 

As  discussed  earlier,  commenters 
expressed  preferences  both  for  and 
against  the  requirement  of  part  70 
program  approval  prior  to  a  State 
receiving  approval  under  this  subpart. 
The  primary  Federal  determination  of 
stringency  under  this  approval  option 
occurs  through  EPA  review  of  a  part  70 
permit  with  terms  and  conditions 
expressed  in  the  form  of  the  Federal 
standard.  The  EPA  therefore  finds  that 
it  is  necessary  for  a  State  to  be 
implementing  an  approved  part  70 
program  before  it  would  approve  a 
request  under  this  section  for  different 
but  equally  effective  State  programs. 
More  specifically,  approval  under  this 
section  for  this  purpose  would  only 
apply  to  those  sources  for  which  the 
State  is  the  part  70  permitting  authority. 
This  addresses  any  potential 
applicability  issues  that  might  arise 
from  a  partial  or  interim  approval  under 
part  70. 

State  Enforceability 

Two  commenters  noted  that  States 
with  existing  hazardous  air  pollutant 
programs,  which  can  include  State 
statutes,  regulations,  or  other 
requirements  that  limit  the  emissions  of 
hazardous  air  pollutants  fiT>m  affected 
sources  and  that  may  be  structurally 
dissimilar  from  section  112  regulations 
(e.g.  risk-based  standards)  should  be 
allowed  the  option  to  operate 
independently  of  and  in  addition  to  the 
Federal  MACT  standards  and  programs 
while  at  the  same  time  maintaining 
Federal  applicable  requirements  in  part 
70  operating  permits.  These  State 
standards  would  be  State  enforceable 
only. 

EPA  agrees  with  this  comment. 
Nothing  in  today's  rule  precludes  a 
State  from  operating  existing  programs 
that  may  differ  from  federal  section  112 
emission  standards  and  requirements  as 
long  as  they  are  enforceable  as  State- 
only  requirements.  Such  State-only 
requirements  may  be  incorporated  in  a 
part  70  permit  imder  §  70.6(b)(2).  In 
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addition,  as  discussed  previously. 
sectioB  116  of  the  Act  preserves  the 
right  of  States  to  adopt  and  enforce 
standards  or  limitations  as  long  as  they 
are  no  less  stringent  than  Federal 
section  112  standards  or  limitations. 

F.  Section  63.95— Additional  Approval 
Criteria  for  a  State  Rule  That  Adjusts  or 
Substitvtes  for  the  Federal  Accidental 
Release  Prevention  Program 

Section  63.95  contains  specific 
approval  criteria  for  the  approval  of 
State  pnograms  which  adjust  or 
substitute  for  the  Federal  accidental 
release  prevention  program. 

Section  112{r)  Registration  of  Facilities 
Under  Section  112(1) 

One  comment  disputed  whether  the 
proposed  rule  properly  addressed  the 
provision  of  section  112n)(2)  which 
directed  the  EPA  to  draft  guidance 
under  this  section  which  "provides  for" 
the  registration  of  facilities  producing, 
processing,  handling,  or  storing  over  a 
threshold  quantity  of  a  substance  listed 
under  section  112(r).  The  comment 
stated  that  §  63.95  lacked  sufficient 
specificity  to  fulfill  the  guidance 
required  by  the  statute.  The  commenter 
suggested  specific  components  of  a 
registration  program,  including 
standards  for  outreach,  verification  of 
coverage  through  database 
crosschecking,  and  the  specific  contents 
of  a  registration  form.  The  commenter 
suggested  that  by  using  the  phrase 
"provide  for"  in  the  requirement  to 
promulgate  guidance.  Congress  did  not 
intend  for  the  EPA  to  delay  informing 
affected  parties  of  the  minimum 
requiremMits  of  an  acceptable  program. 
The  EPA  generally  disagrees  with  the 
comment  that  the  EPA  has  failed  to 
provide  sufficient  guidance  to  States  as 
required  by  section  112(1)(2).  However 
the  EPA  notes  that  it  has  made  some 
modifications  to  the  provisions  of 
§§63.93  and  63.95  to  clarify  the 
regulatory  provisions.  Furthermore,  the 
EPA  believes  that  the  pubhcation  of  the 
proposed  rule  implementing  section 
112(r)(7)(B)  provides  additional 
guidance  to  States  concerning  the 
specific  minimum  contents  of 
registration.  Together,  th&se  actions 
provide  not  only  for  the  guidance 
required  by  statute  but  also  provide 
much  of  the  supplementary  specifics 
suggested  by  the  commenter. 

Today's  rule  requires  a  State  agency 
seeking  delegation  of  the  Accidental 
Release  Prevention  Program  to  include 
procedures  for  registering  stationary 
sources  covered  by  the  section  1 12(r) 
rules  in  a  maimer  consistent  with  the 
registration  requirements  under  those 
rules.  Section  63.95{bK2).  In  addition,  to 


make  clear  that  a  State  must  include  a 
procedure  for  registration  in  its 
appUcation  for  delegation  of  the 
Accidental  Release  Prevention  Program. 
§  63.95  requires  a  State  to  demonstrate 
authority  and  resources  to  enforce  all 
core  release  prevention  requirements. 
FuTthetmore,  the  rule  requires  a  State  to 
describe  its  outreach  program. 

The  Agency  has  modified  §  63.95  to 
clarify  that  a  State  seeking  delegation  of 
the  Accidental  Release  Prevention 
Program  must  identify  the  State  entity 
with  which  a  source  must  register. 
Identif>'ing  the  entity  receiving  the 
registration  is  a  necessary  aspect  of 
describing  the  procedures  by  which  a 
State  would  register  subject  sources. 
The  Agency  has  determined  that  no 
si>ecific  standards  for  outreach  or 
database  crosschecking  are  appropriate 
because  such  activities  are  extremely 
State  specific.  Certain  States  may 
maintain  computerized  Emergency 
Planning  and  Community  Right-to-know 
Act  Tier  2  databases  while  others  may 
be  able  to  rely  on  Standard  Industry 
Classification  (SIC)  codes,  property  tax 
filings,  and  other  information  for 
outreach  purposes  and  for  determining 
whether  ali  covered  sources  are 
registered.  However,  a  description  of 
such  outreach  and  oversight  activities 
would  be  relevant  in  consideration  of 
the  adequacy  of  program  resources. 

The  Agency  set  out  proposed  specific 
requirements  for  registration  of  risk 
management  plans  in  the  proposed  rule 
implementing  section  112(r)(7)(B) 
(proposed  §68.12).  The  proposed 
section  112(rM7)(B)  rule,  if  adopted, 
would  require  a  stationary  source  that 
has  over  a  threshold  quantity  of  a 
substance  listed  pursuant  to  section 
112(r)(3)  to  register  with  the 
Administrator  within  three  years  of  the 
final  rule's  publication.  The  registration 
would  contain  identifying  information 
about  the  source  (name,  street  and 
mailing  addresses,  telephone  number, 
contact  persons.  Dun  and  Bradstreet 
number,  appUcable  SIC  codes),  data  on 
listed  substances  present  in  above- 
threshold  quantities,  and  a  certification 
by  the  owner  or  operator  concerning  the 
accuracy  of  the  infonnation  submitted 
and  the  submission  of  risk  management 
plans  to  appropriate  local.  State  and 
Federal  authorities.  Such  data  would 
need  to  be  updated  when  it  is  no  longer 
accurate.  The  proposed  section 
112(r)(7KB)  rule  does  not  propose  to 
require  additional  information 
concerning  the  plant's  safety  programs 
and  surrounding  populations  because 
such  data  would  be  difficult  to 
standardize  for  data  management 
purposes.  Furthermore,  such 
information  does  not  need  to  be 


included  in  the  registration  for  right-to- 
know  purposes  because  such 
infonnation  already  would  be  available 
to  the  public  in  the  risk  management 
plans  filed  locally,  with  the  State,  and 
with  the  Chemical  Safety  and  Hazards 
hivestigation  Board.  Comments 
concerning  the  contents  of  registration 
submittal  should  be  directed  to  the 
rulemaking  docket  for  the  section 
112(r)(7)(B)  proposed  rule. 

The  Agency  befieves  that  today's  rule 
and  the  discussion  herein  fulfills  its 
duty  to  promulgate  guidance  that 
provides  for  registration  of  facilities  that 
have  more  than  a  threshold  of  a  section 
112(r)  regulated  substance.  The  rule 
promulgated  today  unambiguously 
requires  a  State  s^king  delegation  of  a 
section  112(r)  program  to  have  an 
element  providing  for  facility 
registration,  which  is  consistent  with 
the  1989  Senate  Environment  and 
Public  Works  Committee  report 
explaining  the  guidance  requirement. 
See  S.  Rep.  1630  at  193.  The  Agency 
interp>ret$  the  requirement  to  provide 
guidance  for  registration  of  covered 
facilities  to  mean  that  the  Agency  must 
make  clear  that  a  State  seeking  a 
delegation  of  the  section  112(r)  program 
must  have  a  registration  element  in  its 
program. 

The  Agency  does  not  believe  that 
today's  rule  must  detail  the  substantive 
data  requirements  for  registration 
because  such  detail  would  be 
inconsistent  with  the  structure  of 
section  112(1)  and  section  112(r).  Under 
section  112(r)(7)(B).  all  stationary 
sources  that  have  over  a  threshold 
quantity  of  a  substance  regulated  under 
section  112tr)  must  prepare  a  risk 
management  plan.  Sources  that  prepare 
risk  management  plans  must  register 
such  plans  with  the  Administrator. 
Section  112(rK7KB)(iii).  The  Agency 
interprets  the  registration  of  facilities 
mentioned  in  section  112(1)(2)  to  be  the 
same  registration  as  the  registration  of 
stationary  sources  required  under 
section  112(r).  Facilities  described  in 
section  112(IM2)  %vould  not  have  a 
threshold  quantity  or  more  of  a 
chemical  unless  the  quantity  would  also 
trigger  registration  under  section  112(r). 
To  interprot  section  112(1)  to  require  a 
different  registration  than  section  ll2(r) 
would  require  States  opting  to  develop 
a  delegated  Accidental  Release 
Prevention  Program  to  run  two 
redundant  registration  programs. 
Section  112(1)  provides  a  means  to 
delegate  the  section  112(r)  registration 
requirement  as  part  of  a  delegation  of 
the  Accidental  Release  Prevention 
Program.  No  commenter  has  suggested 
otherwise. 
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The  statute  provides  the  Agency  with 
a  different  and  more  lengthy  time  frame 
to  develop  the  section  112(r)  registration 
requirements  than  it  provides  for  the 
development  of  "guidance  •  •  •  useful 
to  the  States  in  developing  programs  for 
submittal."  Section  112(1)(2).  It  would 
be  a  strained  reading  of  the  section 
112(1)  guidance  requirement  to  say  that 
the  Agency  must  detail  the  specific 
registration  requirements  for  State 
programs  that  elect  to  seek  delegation  of 
the  Accidental  Release  Prevention 
Program  prior  to  the  Agency  developing 
the  actual  registration  reauirement. 

The  Agency  has  provided  useful 
guidance  to  the  States  concerning  the 
registration  requirement  by 
promulgating  this  rule,  discussing 
registration  in  today's  preamble,  and 
responding  to  this  comment.  The  rule 
outlines  the  minimum  content  of  a  State 
delegation  submittal  and  explicitly 
provides  that  such  submittal  must 
include  a  description  of  the  State's 
registration  process.  Such  description 
must  include  an  identification  of  the 
State  entity  with  which  parties  must 
register.  Furthermore,  as  noted  above, 
the  Agency  has  discussed  its  most 
current  view  of  the  specific  details  of 
what  registration  will  entail.  Section 
112(1)  does  not  require  the  Agency  to 
provide  the  specific  elements  of  what 
information  is  necessary  for  facility 
registration.  The  1990  Amendments 
leave  the  development  of  the  specific 
elements  of  registration  to  a  future 
section  112(r)(7)  rulemaking.  , 

Section  112(r)    Authorities 

One  commenter  indicated  that  States 
should  be  required  to  obtain  the 
authorities  for  the  general  duty  and 
emergency  order  authority  provisions 
found  in  section  112(r)(l)  and  (9) 
respectively,  because  State  agencies  will 
often  receive  citizen  complaints  about 
hazards  and  will  have  more  of  the 
expertise  necessary  to  use  such 
authorities  properly  than  the  EPA's 
regional  personnel.  The  Agency 
believes,  however,  that  States  should  be 
given  the  option  to  have  authorities 
beyond  the  core  elements  necessary  to 
administer  the  program.  While  the 
general  duty  and  emergency  order 
authority  provisions  could  enhance  the 
State  program  by  providing  them  with 
additional  compliance  and  enforcement 
tools,  they  are  not  essential  elements 
which  would  be  required  to  maintain  a 
functioning  ARP  program  at  the  State 
level. 

Further,  many  States  already  have 
emergency  order  authorities  under  other 
environmental  statutes  and  may  not  find 
section  112(r)(9)  critical  to  the 
administration  of  their  program.  In 


terms  of  the  general  duty  provisions, 
some  States  are  prohibited  from  having 
general  duty  authorities. 

Section  112(r)    Enforcement 
Authorities 

One  commenter  indicated  that  the 
EPA  should  specifically  advise  States 
that  they  must  have  the  authority  to 
impose  the  penalties  required  under  the 
1990  Amendments  for  violators  of 
section  112(r).  The  proposed  rulemaking 
contained  specific  language  which 
indicates  that  the  State  submission 
would  need  to  contain  a  demonstration 
of  the  State's  authority  to  enforce  all 
accidental  release  prevention 
requirements  including  a  risk 
management  plan  auditing  strategy  that 
is  consistent  with  the  proposed  section 
112(r)(7)  rule  and  this  language  has  been 
retained  in  the  final  rule.  Section 
63.95(b)(3). 

Interface  Between  Section  112(r)  and 
Part  70 

One  commenter  suggested  that  the 
Agency  should  require  States  to 
establish  appropriate  interagency 
agreements  which  would  promote  the 
exchange  of  information  between  the 
administering  agency  and  the  permitting 
agency  if  they  are  different.  The  Agency 
agrees  that  information  flow  is  critical  if 
the  implementing  State  agency  is  not 
the  permitting  agency.  This  is 
particularly  important  since  section 
112(r)  requires  the  development, 
submittal,  and  implementation  of  a  risk 
management  plan  which  must  be 
addressed  in  a  part  70  permit  for  subject 
sources.  Consequently,  the  Agency  has 
added  language  to  §  63.95  which 
requires  a  description  of  any 
coordination  mechanisms  the 
implementing  agency  will  use  with  the 
air  permitting  program,  provided  it  is 
not  the  implementing  agency. 

G.  Section  63.96— Review  and 
Withdrawal  of  Approval 

This  section  discusses  terms  for  the 
EPA  review  of  the  implementation  and 
enforcement  of  approved  State  rules  and 
programs  and  describes  the  process  and 
criteria  for  EPA  withdrawal  of  a  State 
approval. 

Source  Uncertainty  About  Withdrawals 

Numerous  commenters  expressed 
concern  over  the  uncertainty  that 
sources  might  face  when  approval  of  a 
rule  or  program  to  which  they  are 
subject  is  withdrawn. 

Generally,  there  are  three  reasons 
upon  which  the  Administrator  might 
base  a  withdrawal.  The  State  might  lack 
adequate  authority  or  resources,  the 
State  might  not  be  implementing  or 


enforcing  the  rule  or  program 
adequately,  or  the  rule  or  program  might 
be  found  to  be  less  stringent  than  the 
otherwise  applicable  Federal  rule  or 
program,  perhaps,  for  example,  as  a 
result  of  EPA  review  sometime  after 
approval. 

If  the  Administrator  withdraws  a 
program  for  the  third  of  these  three 
reasons,  sources'  permits  will  need  to  be 
reopened  according  to  the  provisions  of 
part  70  and  the  underlying  Federal 
standard  will  become  the  applicable 
Federally  enforceable  requirement  again 
on  the  date  set  forth  by  the 
Administrator  in  a  compliance  schedule 
published  concurrently  with  the 
withdrawal. 

This  withdrawal  and  permit 
reopening  would  be  due  to  the  fact  that 
the  rule  or  program  was  found  to  be  less 
stringent  than  the  Federal  standard  and 
is,  therefore,  no  longer  appropriate  as  a 
substitute  for  the  Federal  standard  in 
the  part  70  permit.  In  this  case,  the 
permits  of  sources  subject  to  the 
requirement  will  be  reopened  according 
to  procedures  specified  in  §  70.7(0 
because  the  withdrawal  amounts  to  a 
finding  by  the  EPA  that  the  permit  no 
longer  assures  compliance  with  the 
applicable  requirement  consistent  with 
§  70.7(f)(iv).  The  withdrawal  also  results 
in  additional  requirements  becoming 
applicable  to  the  source,  which  triggers 
a  reopening  under  §  70.7(0(l)(i). 
Sources  would  be  required  to  come  into 
compliance  by  the  date  specified  in  the 
Federal  Register  withdrawal  notice 
regardless  of  whether  or  not  the  permit 
has  been  reopened.  Since  the  Federal 
standard  is  considered  a  new 
requirement,  the  permit  shield  in 
§  70.6(f)  would  not  apply.  When  only 
the  first  or  second  reasons  are  cited  by 
the  Administrator,  and  the  stringency  of 
the  State  standard  is  not  in  question, 
reopening  of  part  70  permits  will  not  be 
required  for  sources  affected  by 
withdrawal  of  an  approval  under  §63.92 
or  §  63.94.  Any  source  that  is  in 
compliance  with  permit  conditions 
established  under  such  approvals  will 
also  be  in  compliance  with  the 
underlying  Federal  standard  upon 
withdrawal,  because  a  source  in 
compliance  with  a  no  less  stringent 
State  standard  that  is  in  the  same  form 
as  the  Federal  standard  is  also  in 
compliance  with  the  Federal  standard. 
Approved  State  standards  under  §63.92 
and  permit  terms  and  conditions 
resulting  from  an  approved  State 
program  under  §63.94  are  necessarily  in 
the  same  form  as  the  othenvise 
applicable  Federal  standard. 

The  situation  is  different  for 
approvals  under  §63.93,  in  particular 
for  work  practice,  design,  operational  or 
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equipment  standards  because  such 
approved  State  standards  would 
commonly  not  be  in  the  same  form  as 
the  otherwise  applicable  Federal 
standard.  To  assure  sources  of  greater 
certainty.  EPA  has  revised  §  63.96  to 
provide  that  p)ermits  need  not  be 
reopened  if  the  Administrator  finds  at 
the  time  of  withdrawal  that  the 
approved  State  rule  is  still  demonstrated 
to  be  no  less  stringent  than  the 
otherwise  applicable  Federal  standard. 
SecUon  63.96(b)(5).  In  such  cases  the 
Administrator  will  approve  as 
equivalent  according  to  the  provisions 
of  the  appropriate  subpart  of  part  63  the 
equipment,  design,  work  practice  or 
operational  standard,  emission 
limitation,  or  other  requirement  upon 
which  the  original  approval  was  based. 
This  is  in  accordance  with  the 
provisions  of  section  112(h)(3)  for 
alternative  standards.  Such  an 
equivalence  determination  was 
proposed  in  §  63.6(g)  of  subpart  A  of 
this  part  (58  FR  42760  August  11, 1993). 

To  further  increase  certainty  for 
sources  affected  by  a  withdrawal,  the 
EPA  will  publish  an  expeditious 
schedule  for  compliance  by  sources  for 
both  involuntary  and  voluntary 
withdrawals.  Included  in  this  schedule 
are  interim  emission  limits,  as 
appropriate,  to  limit  emissions  for  the 
time  period  between  withdrawal  and 
the  deadline  for  the  source  coming  into 
compliance  with  the  Federal  standard. 
Sources  must  be  operated  in  a  manner 
consistent  with  good  air  pollution 
control  practices  for  minimizing 
emissions  at  all  times  during  this 
transition  period.  The  schedule  will  be 
published  in  the  Federal  Register  notice 
withdrawing  the  approval. 

Audits 

One  commenter  noted  that  the  EPA., 
should  commit  to  audits,  at  least  every 
3  years,  of  programs  which  implement 
any  averaging  allowed  in  approved 
rules.  Today's  rule  provides  that  the 
EPA  "may  at  any  time  •  •  •  review  the 
adequacy  of  implementation  and 
enforcement  of  an  approved  rule  or 
program*  •  •".  The  EPA  believes  that 
today's  rule  provides  the  appropriate 
degree  of  flexibility  in  performing 
periodic  reviews  and  allowing  the  EPA 
to  determine  on  a  case-by-case  basis  the 
frequency  of  those  reviews. 

One  commenter  asked  the  EPA  to 
consider  employing  an  auditing 
program  instead  of  individual  permit 
reviews.  As  allowed  under  §  63.96(a). 
the  EPA  intends  to  establish  a  program 
for  a  review  of  approved  rules  and 
programs  and  the  audit  of  permits  that 
result  from  such  approvals.  Such  a 
program,  however,  can  not  replace  the 


EPA's  authority  to  review  and 
potentially  veto  any  rule  or  program 
approved  under  subpart  E  if  and  when 
the  EPA  finds  such  review  to  be 
necessary.  In  addition,  §  70.10  provides 
additional  protection  through  Federal 
oversight  of  State  part  70  programs. 

H.  Other  Comments 

Potential  To  Emit 

The  May  19. 1993  proposal,  requested 
comment  on  the  potential  to  emit 
definition  and  how  it  related  to 
submittals  under  section  112(1).  The 
potential  to  emit  issue,  including 
concerns  raised  by  comments  to  the 
subpart  E  proposal  on  this  issue  will  not 
be  addressed  here  but  rather  will  be 
addressed  in  a  later  rulemaking.  The 
issue  was  also  discussed  in  the  proposal 
for  the  General  Provisions  under  subpart 
A  of  this  part  (58  FR  42760.  proposed 
August  11, 1993).  Since  the  potential  to 
emit  issue  is  currently  under  discussion, 
the  EPA  is  deferring  discussion  of  that 
issue  at  this  time  in  this  preamble. 

Alternative  Equipment  Under  Section 
112(h)(3) 

One  commenter  noted  that  the  form  of 
the  standard  limitation  on  State 
authority  imposed  by  §  63.94 
diminishes  the  flexibility  in 
encouraging  alternative  technologies. 
The  commenter  believes  that  this 
approach  is  inconsistent  with  the 
fundamental  policy  goals  of  the  CAA. 
including  the  goal  of  pollution 
prevention.  The  commenter  feels  that 
State  programs  should  be  allowed  by  the 
proposed  rule  to  approve  alternative 
technologies,  particularly  for  equipment 
standards  consistent  with  section 
112(h)(3)  of  the  Act. 

Section  112(h)  of  the  Act  allows  the 
EPA  to  promulgate  equipment 
standards,  in  cases  where  an  emission 
limitation  is  not  feasible.  An  example  of 
this  type  of  equipment  standard  is  the 
standard  recently  promulgated  for 
perchloroethylene  dry  cleaning  facilities 
(58  FR  49354.  September  22. 1993). 
Under  section  112(h)(3)  of  the  Act. 
sources  may  request  permission  from 
the  EPA  for  use  of  an  alternative  means 
of  control.  Procedures  for  review  of 
these  requests  by  the  EPA  have  been 
proposed  in  §  63.6(g)  of  subpart  A  of 
this  part  (58  FR  42760  August  11, 1993). 

The  EPA  wishes  to  clarify  in  this 
rulemaking,  the  process  for  making 
these  section  112(h)(3)  equivalency 
determinations  for  a  State  that  has  an 
approved  program  under  §  63.94,  or  for 
a  State  that  believes  a  given  technology 
would  satisfy  the  requirements  of 
§  63.93.  In  the  final  rule  for 
perchloroethylene  dry  cleaners.(58  FR 


49354,  49371,  September  22. 1993).  the 
EPA  indicated  that  "Section  112(1)  of 
the  Act  would  allow  a  State  to  request 
approval  of  a  State's  program  that 
permits  a  source  to  seek  permission  to 
use  an  alternative  means  of  emission 
hmitation  under  section  112(h)(3). 
provided  that  the  State  demonstrated 
that  its  program  would  be  no  less 
stringent  and  that  certain  conditions 
were  met." 

The  EPA  is  here  in  this  discussion 
further  clarifying  the  procedures  by 
which  a  State  may  seek  and  obtain 
approval  of  such  a  program  under 
section  112(1). 

It  is  unlikely  that,  for  an  equipment 
standard  promulgated  in  accordance 
with  section  112(h)  of  the  Act.  there 
would  be  an  alternative  means  of 
control  that  could  satisfy  the  §63.94 
requirement  that  the  program  express 
the  limitation  in  the  same  '"form  as  the 
Federal  standard."  Accordingly,  §  63.94 
approval  by  itself  would  likely  not  be 
sufficient  to  provide  for  section 
112(h)(3)  equivalency  determinations. 
There  are,  however,  two  other  avenues 
for  an  eouivalency  finding  that  are 
provided  in  today's  rule. 

First,  as  described  above  (preamble 
section  IV),  §63.93  has  been  modified  to 
provide  a  means  for  approval  of  work 
practice,  equipment,  or  similar 
standards  that  do  not  require  the  State 
to  submit  a  category-specific  rule.  In 
order  to  use  this  process,  the  State  must 
have  prior  approval  under  §  63.94.  and 
must  identify  in  its  submittal  under 
§63.93,  (1)  the  specific  work  practice, 
design,  equipment  or  operational 
standard  that  would  replace  the  Federal 
requirement.  (2)  a  specific  description  of 
the  State  authorities  that  would  be 
exercised,  and  (3)  proposed  part  70 
permit  terms  and  conditions.  Once 
approved,  the  State  equipment  standard 
would  become  the  applicable 
requirement. 

Second,  the  State  may  develop  a  State 
rule  containing  the  alternative 
equipment  limitation  and  provide  a 
detailed  demonstration  in  accordance 
with  §  63.93  that  the  rule  is  no  less 
stringent  than  the  Federal  standard.  A 
source  seeking  permission  to  use  an 
alternative  means  of  emission  limitation 
under  section  112(h)(3)  would  thus  first 
request  permission  from  the  State, 
demonstrating  that  the  subject 
alternative  means  is  no  less  stringent 
than  the  Federal  requirement.  The  State 
would  then  seek  approval  from  the  EPA 
for  that  kind  of  equipment  or  alternative 
means  of  emission  limitation. 

Currently,  the  EPA  does  not  delegate 
authority  to  determine  equivalency  of 
emission  control  technologies  to  the 
States.  The  February  1983  'Good 
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Practices  Manual  for  Delegation  of  NSPS 
and  NESHAPS".  reserved  to  the  EPA  the 
determination  of  equivalency  for  design, 
equipment,  or  work  place  standards  that 
will  achieve  a  reduction  in  emissions  as 
allowed  for  in  section  112(h)(3)  of  the 
Act  to  the  Administrator  because  these 
determinations  require  notice  and 
opportunity  for  comment  and  impact 
National  consistency  of  standards. 
While  the  EPA  continues  to  retain  the 
authority  for  this  decision  process,  the 
EPA  is  providing  as  much  flexibility  as 
possible  to  the  State  and  sources  to 
receive  approval  of  an  equivalent 
emission  control  technology  under 
subparts  A  and  E  of  part  63. 

Guidance  on  Acceptable  Controls 

Comment ers  noted  that  to  reduce  the 
paperwork  burden  and  enhance  national 
consistency,  the  EPA  should  provide 
guidance  to  States  regarding  acceptable 
controls  on  a  source  category  basis.  The 
EPA  will  usually  provide  information 
regarding  acceptable  controls  in  MACT 
rules  (reference  control  technologies). 
Therefore,  the  EPA  encourages  States  to 
provide  comments  to  EPA  on  alternative 
compliance  during  development  of 
MACT  standards  so  that  alternatives 
will  receive  the  fullest  possible 
consideration. 

Approvals  Should  Be  for  Entire  Rules 

Commenters  expressed  concern  that 
approval  under  section  112(1)  should  be 
for  entire  rules  and  not  for  individual 
provisions  within  rules. 

In  accordance  with  section  112(I)(1), 
the  EPA  has  allowed  for  approval  of 
State  provisions  which  meet  the 
stringency  requirements  specified  in 
this  section  112(1)  rule  and  thus  as 
previously  described  to  become 
federally  enforceable.  This  subpart 
provides  flexibility  to  the  states  in 
submitting  programs  for  approval  and 
also  minimizes  dual  regulation  by 
providing  a  mechanism  to  approve 
those  portions  of  existing  State  rules 
which  meet  the  approval  criteria 
specified  in  the  section  112(1)  rule. 
Determination  of  stringency  as  required 
under  section  112(1)(1)  is  predicated  on 
a  corresponding  Federal  standard,  rule, 
or  requirement.  As  the  section  112 
regulations  are  developed,  elements 
relevant  to  stringency  determinations 
will  be  included,  and  State  rules 
submitted  for  approval  may  be 
compared  with  the  corresponding 
Federal  requirements. 

Notice  of  Delegation 

One  commenter  noted  that  the  EPA 
must  provide  clear  notice  of  rule 
applicability,  effectiveness,  and 
enforceability  by  providing  a  notice  of 


delegation  which  clearly  states  which 
Federal  or  State  rules  remain  in  effect 
and  whether  they  are  enforceable  by  the 
EPA  or  the  State. 

The  EPA  agrees  with  this  comment 
and  the  Federal  Register  notice  of 
approval  will  specify  this  information. 
In  addition,  the  EPA  has  added 
§  63.90(d)  to  make  clear  that  approved 
rules  and  requirements  are  Federally 
enforceable. 

Exemption  of  Electric  Utility  Steam 
Generating  Units  Exemption  of  Sources 
of  Radionuclide  Emissions 

One  commenter  noted  that  electric 
utility  steam  generating  units  are 
exempt  under  section  112(n)  which 
provides  for  such  exemption  unless  and 
until  the  EPA  finds  regulation  to  be 
appropriate  and  necessary  after 
considering  the  results  of  a  study 
currently  being  performed.  The 
commenter  stated  that  therefore  the  EPA 
can  not  enforce  State  regulation  of  such 
units  at  this  time.  Additionally,  a 
commenter  noted  that  radionucUde 
emissions  from  facilities  licensed  by  the 
Nuclear  Regulatory  Commission  (NRC) 
should  be  exempted  per  section 
112(d)(9). 

The  EPA  agrees  with  these  exclusions 
from  subpart  E  regulation  at  this  time 
according  to  the  provisions  of  section 
112(n)  and  section  112(d)(9).  Under 
section  112(n),  no  Federal  standard  will 
be  promulgated  until  some  future  time, 
and  therefore  no  stringency  comparison 
can  be  made  at  this  time  for  a  State  rule 
applicable  to  sources  subject  to  section 
112(n). 

One  commenter  argued  that  the  EPA 
should  not  enforce  State  regulations  of 
radionuclide  emissions  from  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  ("NRC").  citing  the 
intention  of  Congress  in  section 
112(d)(9)  of  the  1990  Amendments  to 
avoid  duplicative  regulation  of  NRC 
licensees  and  the  pending  EPA  proposal 
to  rescind  40  CFR  part  61,  subpart  1,  for 
nuclear  power  reactors.  Under  section 
112(d)(9),  the  EPA  may  decline  to 
regulate  radionuclide  emissions  from  a 
particular  category  of  NRC  licensees  if  it 
determines  by  rule  that  the  NRC 
program  for  that  category  of  licensees 
provides  an  ample  margin  of  safety  to 
protect  human  health.  Thus,  before  the 
EPA  may  decline  to  regulate 
radionuclide  emissions  from  a  category 
of  NRC  licensees,  it  must  examine  the 
NRC  regulatory  program  for  that 
category  and  determine  that  it  provides 
a  level  of  protection  equal  to  or  greater 
than  would  be  provided  by 
implementation  of  the  EPA  standard. 
Although  the  EPA  has  not  yet  made  the 
requisite  finding  for  any  category  of 


NRC  licensees,  it  has  proposed  to 
rescind  40  CFR  part  61,  subpart  I,  as 
applied  to  nuclear  power  reactors  (56 
FTi  37196,  August  5, 1991)  and  to  NRC 
licensees  other  than  nuclear  power 
reactors  (57  FR  56877,  December  1, 
1992),  and  to  rescind  40  CFR  part  61, 
subpart  T  (56  FR  67561),  December  31. 
1991),  which  governs  inactive  uranium 
mill  tailings  disposal  sites. 

The  EPA  agrees  with  the  commenter 
that  recognition  and  enforcement  by  the 
EPA  of  State  regulations  of  radionuclide 
emissions  from  NRC  licensees  which 
differ  from  the  EPA  standards  is  not 
consistent  with  the  Congressional 
objective  to  eliminate  unnecessary 
duplicative  regulation  of  NRC  licensees. 
Acceptance  of  alternative  State 
standards  or  programs  for  such  emission 
could  also  complicate  the  rescission  of 
any  Federal  standards  for  which  the 
EPA  ultimately  makes  the  necessary 
finding  concerning  the  NRC  program.  So 
long  as  the  EPA  standards  governing 
radionuclide  emissions  for  NRC 
licensees  are  in  effect.  States  may 
request  that  the  EPA  delegate 
enforcement  of  such  standards  pursuant 
to  §  63.91,  but  the  EPA  will  not  grant 
requests  to  adjust  such  standards  or  to    ' 
substitute  State  authorities  or  programs 
for  such  standards  pursuant  to  §  63.92, 
§  63.93,  or  §  63.94.  The  EPA  has  added 
a  provision  to  §63.90  clarifying  this 
issue. 

Of  course,  in  those  instances  where  a 
State  may  lawfully  adopt  differing  or 
more  stringent  standards  regulating 
radionuclide  emissions  from  NRC 
licensees  under  its  own  authorities,  the 
State  may  then  include  terms  and 
conditions  implementing  such  State 
standards  in  the  State-enforced  section 
of  the  permit  for  each  facility.  Moreover, 
the  decision  by  the  EPA  not  to  adopt  or 
enforce  State  standards  governing 
radionuclide  emissions  from  NRC 
licensees  does  not  affect  the  ability  of 
the  States  to  seek  EPA  recognition  and 
enforcement  of  other  State  standards  or 
programs  which  may  apply  to  NRC 
licensees. 

High  Risk  Point  Source  Program 

One  commenter  pointed  out  that 
section  112(l)(2)  requires  the  EPA  to 
publish  guidance  that  includes  as  an 
element  "an  optional  program  begun  in 
1986  for  the  review  of  high-risk  point 
sources  of  air  pollutants  including,  but 
not  limited  to,  hazardous  air  pollutants 
listed  pursuant  to  (section  112(b))." 

This  final  rule,  along  with  a  guidance 
document  addressing  the  high-risk  point 
source  program  described  in  section 
112(1)(2),  wiU  fiilfill  the  requirement  to 
"publish  guidance  useful  to  the  States 
in  developing  programs  for  submittal 
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under  (section  112(1))."  A  summary  of 
the  high-risk  point  source  program 
guidance  document,  which  will  be 
available  concurrently  with  the  final 
rule  is  discussed  below  in  section  V  of 
this  preamble. 

V.  Additional  Guidance 

As  stated  previously  in  this  preamble, 
additional  guidance  is  concurrently 
published  with  this  final  rule. 
Specifically:  (1)  Guidance  to  review 
high-risk  point  sources:  (2)  information 
about  establishing  and  maintaining 
various  technical  assistance  activities, 
including  an  air  toxics  clearinghouse; 
and  (3)  enabling  guidance  outlining 
procedures,  roles  and  responsibilities 
for  section  112(1)  approvals.  These 
guidance  documents  are  separate 
documents  which  are  available  with  the 
promulgation  of  today's  rule  and  may  be 
revised  and  updated  firom  time  to  time 
as  appropriate.  Each  of  these  documents 
is  discussed  here. 

A.  High-Risk  Point  Source  Guidance 

Purpose  of  High  Risk  Point  Source 
Guidance 

The  purpose  of  the  High  Risk  Point 
Source  (HRPS)  guidance  is  to  outline  a 
methodology  that  State  agencies  may 
wish  to  employ  in  order  to  assess  the 
risks  from  potentially  high-risk  point 
sources.  The  EPA  envisions  several  uses 
of  this  program,  particulariy  for  those 
agencies  that  do  not  already  have 
comprehensive  air  toxics  programs. 
First,  the  guidance  can  help  agencies 
evaluate  and  regulate  sources  which    ' 
will  not  be  regulated  under  the  Federal 
program.  As  an  example,  a  listed  source 
category  may  consist  of  major  sources 
(those  that  emit  greater  than  10  tons  per 
year  of  one  hazardous  air  pollutant 
(HAP),  or  25  tons  per  year  of  a 
combination  of  HAP's),  and  area  sources 
(sources  of  a  HAP  that  are  not  major). 
The  major  sources  in  the  category  will 
be  covered  by  a  section  112(d)  standard, 
but  the  area  sources  may  not  be 
regulated  unless  the  EPA  finds  that  such 
sources  present  a  threat  of  adverse 
effects  to  human  health  or  the 
environment  warranting  Federal 
regulation  under  section  112  (section 
112(c)(3))  (see  source  category  list  (57 
FR  31576,  July  16, 1992).  In  this  case, 
the  State  agency  may  choa<:e  to  assess  a 
source  to  determine  whether  the  State 
may  wish  to  pursue  state  mandated 
controls.  States  may  also  undertake  such 
analyses  to  examine  residual  risk  after 
installation  of  Federal  controls  or  risk 
from  pollutants  not  on  the  section 
112(b)  list. 

Second,  an  agency  may  wish  to 
regulate  sources  under  a  faster  timetable 


than  the  Federal  program.  Section 
112(e)  of  the  1990  Amendments  requires 
the  EPA  to  regulate  source  categories  on 
a  specific  schedule,  either  within  2,  4, 
7.  or  10  years  after  the  date  of  enactment 
(November  15. 1990).  A  State  may  wish 
to  apply  the  methodology  offered  in  the 
HRPS  guidance  to  evaluate  a  source  or 
sources  to  determine  whether  early 
controls  required  at  the  State  level  are 
warranted.  Similariy,  States  may  wish  to 
evaluate  sources  in  order  to  set  residual 
risk  standards  sooner  than  the  Federal 
program.  Section  112(0  requires  the 
EPA  to  address  the  issue  of  residual  risk 
eight  years  after  the  promulgation  of  a 
MACT  standard.  A  State  Agency  may 
wish  to  examine  the  need  for  a  residual 
risk  examination  before  the  eight  year 
Federal  analysis  would  be  conducted. 

Third,  in  response  to  public  concern, 
agencies  may  wish  to  determine  the 
risks  associated  with  sources  of  air 
toxics,  for  a  number  of  reasons, 
including  questions  from  tfie  public 
raised  during  part  70  permit  hearings,  or 
in  response  to  public  inquiries  as  to  the 
safety  of  ambient  air.  A  HRPS  program 
can  also  increase  environmental  equity 
in  that  it  helps  an  agency  address,  for 
example,  a  single  source  that  may 
otherwise  be  missed  because  it  was  not 
in  a  source  category  to  be  regulated 
under  the  Federal  regulatory  program. 
See  136  Cong.  Rec.  S16978  (daily  ed. 
Oct.  27. 1990)  (Clean  Air  Conference 
Report.  Air  Toxics). 

Finally,  the  methodology  and 
resources  presented  in  the  HRPS 
guidance  can  add  to  the  available  tools 
States  can  use  to  evaluate  the  potential 
for  adverse  health  impacts  and  protect 
the  public  health  from  local  sources  of 
HAPs.  Information  collected  from  the 
HRPS  evaluations  will  be  useful  to  the 
public,  the  State  agencies  themselves 
and  to  the  Federal  program. 

The  use  of  this  guidance  does  not 
mandate  regulation.  It  is  designed  to 
provide  ideas  for  developing  or 
expanding  upon  State  high-risk  point 
source  programs  in  keeping  with  the 
provisions  of  section  112(1)(2)  that 
specify  the  optional  nature  of  the  high- 
risk  point  source  program.  Publication 
of  this  document  fulfills  the 
requirement  of  section  112(1)(2)  to 
publish  guidance  that  includes  as  an 
element  the  optional  high-risk  point 
source  program  begun  in  1986. 

Organization  of  this  Document 
The  document  that  the  EPA 
developed  to  fulfill  Congress's  directive 
concerning  the  HRPS  program  under 
section  112(1)(2)  is  based  in  large  part  on 
information  and  documentation  that  the 
EPA  has  developed  from  its  experience 
with  the  program  since  the  program's 


inception  in  1986.  See  S.  Rep.  at  193- 
94  which  describes  the  agency's  efforts 
and  support  for  the  HRPS  program.  The 
document  begins  with  a  discussion  of 
policy  issues:  how  to  determine  what 
chemicals  to  assess,  how  to  choose 
sources  to  assess,  and  how  to 
communicate  program  objectives  and 
risks  to  health.  The  document  then 
outlines  a  tiered  methodology  agencies 
may  choose  to  follow  to  determine 
whether  the  risk  from  a  particular 
source  (or  sources)  is  significant,  and 
worthy  of  regulation.  The  reader  is  then 
directed  to  appropriate  EPA  documents 
and  services  to  assist  in  evaluating 
health  effects  from  High  Risk  Point 
Sources. 

B.  Technical  Assistance  Activities 

Several  sources  of  technical  assistance 
are  provided  by  the  EPA  to  State  and 
local  agencies.  Each  is  briefly  described. 

Air  Risk  Information  Support  Center 
(Air  RISC)      . 

Developed  to  assist  State  and  local  air 
pollution  agencies  and  EPA  Regional 
offices  on  technical  matters  pertaining 
to  health,  exposure,  and  risk 
assessments  for  toxic  air  pollutants,  the 
primary  goal  of  Air  RISC  is  to  serve  as 
a  focal  point  for  obtaining  information 
and,  where  needed,  provide  assistance 
in  the  review  and  interpretation  of  that 
information. 

Emission  Measurement  Technical 
Information  Center  (EMTIC) 

Created  for  the  purpose  of  promoting 
consistent  and  accurate  emissions  test 
method  application  in  the  development 
and  enforcement  of  national.  State,  and 
local  emission  prevention  and  control 
programs,  the  EMTIC  is  an  information 
exchange  network  that  communicates 
the  EPA  emissions  measurement 
technology  to  the  emissions 
measurement  community.  The  EMTIC 
provides  information  in  the  form  of 
publications,  videos,  workshops, 
computer  information  databases,  and 
support  projects. 

National  Air  Toxics  Information 
Clearinghouse  (NATICH) 

This  clearinghouse  is  intended  to 
facilitate  information  exchange  among 
State  and  local  agencies,  and  between 
the  EPA  and  State  and  local  agencies, 
and  to  minimize  duplication  of  effort. 
The  Clearinghouse  consists  of  a 
computerizeid  data  base  which  contains 
information  on  potentially  toxic  air 
pollutants,  hard  copy  reports  of 
information  from  the  data  base,  special 
reports,  and  a  bi-monthly  newsletter. 
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-  Clearinghouse  for  Inventories/Emission 
Factors  (CHIEF) 

This  clearinghouse  contains  the  latest 
infoimation  on  air  emission  inventories 
and  emission  factors.  It  provides  access 
to  tools  for  estimating  emission  of  air 
pollutants  and  performing  air  emission 
inventories  for  both  criteria  and  toxic 
pollutants. 

C.  Enabling  Guidance 

The  enabling  guidance  was  developed 
as  a  further  tool  to  assist  State  and  local 
agencies  interested  in  receiving 
approval  of  State  programs  under  the 
process  described  in  subpart  E  of  this 
part.  Also  included  is  detailed 
information  for  procedures  for  receiving 
delegation  for  unchanged  Federal 
section  112  rules.  Included  in  this 
document  is  information  on  the 
following:  (1)  Specific  roles  and 
responsibilities  of  State  and  the  EPA 
offices;  (2)  specifics  regarding  "detailed 
demonstrations"  under  §63.93 
submittals  and  "form  of  the  standard" 
under  §63.94  submittals;  (3)  Forms  used 
in  submittals;  and  (4)  commonly  asked 
questions  regarding  section  112(1) 
submittals. 

D.  Accessing  Additional  Guidance 

Technology  Transfer  Network  (TTN) 
Bulletin  Board  System 

This  network  provides  information 
and  technology  exchange  in  different 
areas  or  air  pollution  control,  ranging 
from  emission  test  methods  to 
regulatory  air  pollution  control  models. 
The  individual  bulletin  boards  offered 
with  respect  to  air  toxics  are:  (1) 
Emission  Measurement  Technical 
Information  Center  (EMTIC);  (2) 
National  Air  Toxics  Information 
Clearinghouse  (NATICH);  (3)  Clean  Air 
Act  Amendments  (1990  Amendments) 
and  (4)  Clearinghouse  for  Inventories/ 
Emission  Factors  (CHIEF).  The  access 
number  to  the  bulletin  board  system  is 
91^-541-5742.  If  problems  are 
encountered  accessing  the  bulletin 
board,  call  919-541-5384. 

High  Risk  Point  Source  Guidance 

The  guidance  document  for  the 
review  of  high  risk  point  sources  is 
available  in  Air  Docket  A-92-46.  It  can 
also  be  found  on  the  EPA  Technology 
Transfer  Network  (TTN)  bulletin  board 
system  in  the  1990  Amendments  section 
under  "Title  III  Policy  and  Guidance". 
The  EPA  Publication  number  for  this 
document  is  EPA-453/R-93-039.  To 
obtain  copies,  contact  the  EPA  Library 
in  Research  Triangle  Park.  North 
Carolina  at  919-541-2777  or  the 
National  Technical  Information  Service 
(NTIS)  at  800-553-6847.  For  other 


questions  regarding  this  document, 
contact  Kelly  Rimer  at  919-541-2962. 

Air  RISC 

Air  RISC  services  include  a  hotline, 
detailed  technical  assistance,  and 
general  technical  assistance.  Contact  the 
hotline  at  919-541-0888  and  requesting 
the  specific  type  of  assistance  needed. 

Enabling  Guidance 

The  enabling  guidance  document  for 
Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities  is 
available  in  Air  Docket  A-92-46.  It  can 
also  be  found  on  the  TTN  Bulletin 
Board  system  noted  in  the  above 
paragraph.  The  EPA  Publication  number 
for  this  document  is  EPA-453/R-93-040 
and  can  be  obtained  from  the  EPA 
Library  or  NTIS.  For  questions  regarding 
this  docimient,  contact  Sheila  Milliken 
at  919-541-2625. 

E.  Grants 

Section  112(1)(4)  gives  the 
Administrator  the  discretion  to  award 
grants  to  States  to  support  the 
development  of  air  toxics  programs, 
including  high-risk  point  source 
programs  and  the  development  and 
implementation  of  areawide  area  source 
programs  pursuant  to  subsection  112(k). 

The  EPA  has,  for  a  number  of  years, 
supported  air  toxics  program  activities 
under  State  and  local  assistance  grants 
issued  pursuant  to  section  105  of  the 
Act.  The  EPA  will  continue  to  evaluate, 
in  close  cooperation  with  the  States,  the 
types  of  activities  that  can  and  should 
be  supported  in  this  manner.  The  EPA 
is  currently  reviewing  the  exact 
mechanisms  to  be  used  for  this  purpose, 
including  any  administrative  changes 
that  may  be  required  to  track  the  grants 
pursuant  to  section  112(l)(4)  authority 
instead  of  under  section  105. 

VI.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulator^'  action 
is  A-92-46.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  docket  is  available 
for  public  inspection  at  the  EPA's  Air 
Docket,  which  is  listed  under  the 
ADDRESSES  sedion  of  this  document. 


B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  10/04/94),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  envirorunent, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agenc>'; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligation  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  OMB  has  notified  the 
EPA  that  this  action  is  a  "significant 
regulatory  action  '  within  the  meaning 
of  the  Executive  Order.  For  this  reason, 
this  action  was  submitted  to  the  OMB 
for  review.  Changes  made  in  response  to 
the  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

Any  written  comments  from  OMB  to 
the  EPA  and  any  written  EPA  response 
to  any  of  those  comments  will  be 
included  in  the  docket  hsted  at  the 
beginning  of  today's  notice  under 
ADDRESSES.  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air 
Docket  Section,  (LE-131),  ATTN: 
Docket  No.  A-92-46,  U.S. 
Envirqnmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 

C.  Paperwork  Reduction  Act 

Under  the  Pajjerwork  Reduction  Act 
(44  U.S.C  3501  et  seq.).  Federal 
agencies  must  obtain  the  OMB  clearance 
for  collection  of  information  from  ten 
(10)  or  more  non-Federal  respondents. 
Under  this  final  rule,  each  State  or  other 
air  pollution  control  agency  which 
elects  to  develop  a  section  112(1) 
program,  or  to  take  any  other  approved 
actions  under  section  112(1),  shall  be 
required  to  submit  to  the  Administrator 
a  program,  written  findings,  schedules, 
plans,  statements,  and/or  other 
documentation  required  for  approval  of 
the  submitted  program  or  action.  The 
effect  of  this  rule  is  to  subject  those 
States  and  other  air  pollution  control 
agencies  utilizing  section  112(1)  to  the 
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informational  requirements  of  this  rule 
In  order  to  assure  that  the  requirements 
of  a  section  112(1)  program  or  approved 
action  have  been  met  under  section 
112(1M5)  of  the  Act.  These  statutory 
requirements  for  approval  give  rise  to 
the  informational  requirements  of  this 
rule. 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq.  and  has  assigned  the  OMB 
control  number  2060-0264. 

The  burden  to  States  and  other  air 
pollution  control  agencies  for  the 
collection  of  information  under  this  rule 
for  the  first  year  is  estimated  to  be  a 
maximum  of  1901  hours  per  State  or 
agency.  This  estimate  includes  time  for 
rule  interpretation,  analysis  and/or 
revision  of  state  or  local  legislative 
authority,  development  of  a  program 
and  schedule  of  implementation,  as  well 
as  demonstrations  of  adequate 
resources,  compliance  and  enforcement. 
Since  most  of  these  requirements  are  not 
recurring,  the  burden  will  decrease 
significantly  in  subsequent  years. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief,  Information  Poficy  Branch  (2136), 
U.S.  Environmental  Protection  Agencv. 
401  M  Street.  SW..  Washington,  DC 
20460:  and  to  the  Office  of  hiformation 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
whenever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Register,  it  must,  except  under  certain 
circumstances,  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  that  describes 
the  impart  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  organizations, 
and  governmental  jurisdictions).  That 
analysis  is  not  necessary,  however,  if  an 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  EPA  believes  that  there  will  be  no 
impact  on  any  small  entities  as  a  reauh 
of  the  promulgation  of  this  rule  since  all 
the  entities  which  would  have  the 
authority  to  accept  partial  or  complete 
delegation  of  the  Administrator  under 
section  112(1)  of  the  Act  are  States  and 
other  governmental  jurisdiciions  whose 
populations  exceed  50,000  persons. 
With  no  impacts  expected  on  entities 
whose  populations  are  less  than  50.000, 
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a  RFA  is  not  required  by  law.  What 
follows  is  the  certification  of  the 
Administrator  that  an  RFA  is  not 
required  with  the  promulgation  of  this 
rule.  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Review 

This  regulation  will  be  reviewed  9 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  including  overlap  with 
other  programs,  the  existence  of 
altemaUve  methods,  enforceability,  and 
result  of  section  112  standards  review. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 

requirements. 

40  CFR  Part  63 

Environmental  protection. 
Administrative  practices  and 
procedures.  Air  pollution  control. 
Hazardous  substances. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  Ncveinbor  15. 1993. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


40CFndlation 


National  EmissJon  Standards 
tof  Hazardous  Air  Pdutants 
(or  Source  Categories 

63.91—63.96  _ 


OMBoor*ol 
Na 


206&-Q264 


PART  »-{AMENDEDl 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq.  136-136y 
15  U.S.C.  2001.  2003.  2005.  2006.  2601-2671 
21  U.S.C  331).  346a.  348;  31  U.S.C  9701;  33  ' 
use  1251  etseq..  1311, 1313d,  1314.  J321 
1326. 1330. 1344. 1345  (d)  and  le\  1361-  E  O 
11735,  38  PR  21243.  3  CFR,  1971-19/5 
Comp.  p.  973;  42  U.S.C  241,  242b.  243.  246. 
300f.  300g.  300g-l.  300g-2,  300g-3.  300g-4, 
300g-5,  300g-6,  300J-1.  300f-2,  300J-3.  300)^4. 
300i-9,  1857  et  seq..  6901-6992k,  7401- 
7671q,  7542,  9601-9657, 11023,  11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  to  read  as  follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


PART  63-NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  dtation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  E  to  read  as  follows: 

Subpart  E— Approval  ot  State  Progrants  wid 
Delegation  of  Federal  Authortties 

63.90  Program  overview. 

63.91  Criteria  common  to  all  approval 
options. 

63.92  Approval  of  a  State  rule  that  adpists 
a  section  112  rule. 

63.93  Approval  of  State  authorities  that 
substitute  for  a  section  112  rule. 

63.94  Approval  of  a  State  program  that 
substitutes  for  section  112  emission 
standards. 

63.95  Additional  approval  criteria  for 
accidental  release  prevention  programs. 

63.96  Review  and  withdrawal  of  approval. 

§63.90    Program  overview. 

The  regulations  in  this  subpart 
establish  procedures  consistent  with 
section  112(1)  of  the  Qean  Air  Act  (Act) 
.   (42  U.S.C  7401-7671q).  This  subpart 
establishes  procedures  for  the  approval 
of  State  rules  or  programs  to  be 
implemented  and  enforced  in  place  of 
certain  otherwise  applicable  section  112 
Federal  rules,  emission  standards  or 
requirements  (including  section  112 
rules  promulgated  under  the  authority 
of  the  Act  prior  to  the  1990 
Amendments  to  the  Act).  Authority  to 
implement  and  enforce  section  112 
Federal  rules  as  promulgated  without 
changes  may  be  delegated  under 
procedures  established  in  this  subpart. 
This  subpart  clso  establishes  procedures 
for  the  review  and  withdrawal  of  section 
112  implementation  and  enforcement 
authorities  delegated  through  this 
subpart. 

(a)  Definitions.  The  following 
definitions  apply  to  this  subpart. 
Applicability  criteria  means  the 
regulatory  criteria  used  to  define  all 
emission  points  within  all  affected 
sources  subject  to  a  specific  section  112 
rule. 

Approval  means  a  determination  by 
the  Administrator  that  a  State  rule  or 


62284     Federal  Register  /  Vol.  58.  No.  226  /  Friday,  November  26,  1993  /  Rules  and  Regulations 


program  meets  the  criteria  of  §  63.91 
and  the  additional  criteria  of  either 
§  63.92.  §  63.93  or  §  63.94.  where 
appropriate.  For  accidental  release 
prevention  programs,  the  criteria  of 
§  63.95  must  also  be  met. 

Compliance  and  enforcement 
measures  means  requirements  within  a 
rule  or  program  relating  to  compliance 
and  enforcement,  including  but  not 
necessarily  limited  to  monitoring,  test 
methods  and  procedures, 
recordkeeping,  reporting,  compliance 
certification,  inspection,  entry,  sampling 
or  accidental  release  prevention 
oversight. 

Level  of  control  means  the  degree  to 
which  a  rule  or  program  requires  a 
source  to  limit  emissions  or  to  employ 
design,  equipment,  work  practice, 
operational,  accident  prevention  or 
other  requirements  or  techniques 
(including  a  prohibition  of  emissions) 
for: 

(l)(i)  Each  hazardous  air  pollutant,  if 
individual  pollutants  are  subject  to 
emission  limitations,  and 

(ii)  The  aggregate  total  of  hazardous 
air  pollutants,  if  the  aggregate  grouping 
is  subject  to  emission  limitations, 
provided  that  the  rule  or  program  would 
not  lead  to  an  increase  in  risk  to  human 
health  or  the  environment;  and 

(2)  each  substance  regulated  under 
section  112(r). 

Local  agency  means  a  local  air 
pollution  control  agency  or,  for  the 
purposes  of  §63.95.  any  local  agency  or 
entity  having  responsibility  for 
preventing  accidental  releases  which 
may  occur  at  a  source  regulated  under 
section  112(r). 

Program  means,  for  the  purposes  of 
an  approval  under  §63.94,  a  collection 
of  State  statutes,  rules  or  other 
requirements  which  limits  or  will  limit 
the  emissions  of  hazardous  air 
pollutants  from  affected  sources. 

Stringent  or  stringency  means  the 
degree  of  rigor,  strictness  or  severity  a 
statute,  rule,  emission  standard  or 
requirement  imposes  on  an  affected 
source  as  measured  by  the  quantity  of 
emissions,  or  as  measured  by 
parameters  relating  to  rule  applicability 
and  level  of  control,  or  as  otherwise 
determined  by  the  Administrator. 

(b)  Local  agency  coordination  with 
state  and  territorial  agencies.  Local 
agencies  submitting  a  rule  or  program 
for  approval  under  this  subpart  shall 
consult  with  the  relevant  State  or 
Territorial  agency  prior  to  making  a 
request  for  approval  to  the 
Administrator.  A  State  or  Territorial 
agency  may  submit  requests  for 
approval  on  behalf  of  a  local  agency 
after  consulting  with  that  local  agency. 


(c)  Authorities  retained  by  the 
Administrator.  (1)  The  following 
authorities  will  be  retained  by  the 
Administrator  and  will  not  be  delegated: 

(i)  The  authority  to  add  or  delete 
pollutants  from  the  list  of  hazardous  air 
pollutants  established  under  section 
112(b); 

(ii)  The  authority  to  add  or  delete 
substances  from  the  list  of  substances 
established  under  section  112(r); 

(iii)  The  authority  to  delete  source 
categories  from  the  Federal  source 
category  list  established  under  section 
112(c)(1)  or  to  subcategorize  categories 
on  the  Federal  source  category  list  after 
proposal  of  a  relevant  emission 
standard; 

(iv)  The  authority  to  revise  the  source 
category  schedule  established  under 
section  112(e)  by  moving  a  source 
category  to  a  later  date  for  promulgation; 
and 

(v)  Any  other  authorities  determined 
to  be  nondelegable  by  the 
Administrator. 

(2)  Nothing  in  this  subpart  shall 
prohibit  the  Administrator  from 
enforcing  any  applicable  rule,  emission 
standard  or  requirement  established 
under  section  112. 

(3)  Nothing  in  this  subpart  shall  affect 
the  authorities  and  obligations  of  the 
Administrator  or  the  State  under  title  V 
of  the  Act  or  under  regulations 
promulgated  pursuant  to  that  title. 

(d)  Federally-enforceable 
requirements.  All  rules  and 
requirements  approved  under  this 
subpart  and  all  resulting  part  70 
operating  permit  conditions  are 
enforceable  by  the  Administrator  and 
citizens  under  the  Act. 

(e)  Standards  not  subject  to 
modification  or  substitution.  With 
respect  to  radionuclide  emissions  from 
licensees  of  the  Nuclear  Regulatory 
Commission  or  licensees  of  Nuclear 
Regulatory  Commission  Agreement 
States  which  are  subject  to  40  CFR  part 
61,  subpart  I.  T,  or  W.  a  State  may 
request  that  the  EPA  approve  delegation 
of  implementation  and  enforcement  of 
the  Federal  standard  pursuant  to 
§63.91.  but  no  changes  or  modifications 
in  the  form  or  content  of  the  standard 
will  be  approved  pursuant  to  §  63.92. 
§63.93.  or  §63.94. 

§  63.91    Criteria  common  to  all  approval 
options. 

(a)  Approval  process.  To  obtain 
approval  under  this  subpart  of  a  rule  or 
program  that  is  different  from  the 
Federal  rule,  the  criteria  of  this  section 
and  the  criteria  of  either  §  63.92,  §  63.93 
or  §  63.94  must  be  met.  For  approval  of 
State  programs  to  implement  and 
enforce  Federal  section  112  rules  as 


promulgated  without  changes  (except 
for  accidental  release  programs),  only 
the  criteria  of  this  section  must  be  met. 
For  approval  of  State  rules  or  programs 
to  implement  and  enforce  the  Federal 
accidental  release  prevention  program 
as  promulgated  without  changes,  the    ■ 
requirements  of  this  section  and  §  63.95 
must  be  met.  In  the  case  of  accidental 
release  prevention  programs  which 
differ  from  the  Federal  accidental 
release  prevention  program,  the 
requirements  of  this  section,  §63.95. 
and  either  §  63.92  or  §  63.93  must  be 
met.  For  a  State's  initial  request  for 
approval,  and  except  as  otherwise 
specified  under  §63.92,  §63.93,  or 
§  63.94  for  a  State's  subsequent  requests 
for  approval,  the  approval  process  will 
be  the  following. 

(1)  Upon  receipt  of  a  request  for 
approval,  the  EPA  will  review  the 
request  for  approval  and  notify  the  State 
within  30  days  of  receipt  whether  the 
request  for  approval  is  complete 
according  to  the  criteria  in  this  subpart. 
If  a  request  for  approval  is  found  to  be 
incomplete,  the  Administrator  will  so 
notify  the  State  and  will  specify  the 
deficient  elements  of  the  State's  request. 

(2)  Within  45  days  after  receipt  of  a 
complete  request  for  approval,  the 
Administrator  will  seek  public  comment 
for  a  minimum  of  30  days  on  the  State 
request  for  approval.  The  Administrator 
will  require  that  comments  be  submitted 
concurrently  to  the  State. 

(3)  If,  after  review  of  public  comments 
and  any  State  responses  to  comments 
submitted  to  the  Administrator  within 
30  days  of  the  close  of  the  public 
comment  period,  the  Administrator 
finds  that  the  criteria  of  this  section  are 
met,  the  State  rule  or  program  will  be 
approved  by  the  Administrator  under 
this  section,  published  in  the  Federal 
Register,  and  incorporated  directly  or  by 
reference,  in  the  appropriate  subpart  of 
part  63.  Authorities  approved  under 
§63.95  will  be  incorporated  pursuant  to 
requirements  under  section  112(r). 

(4)  Within  180  days  of  receiving  a 
complete  request  for  approval,  the 
Administrator  will  either  approve  or 
disapprove  the  State  rule  or  program. 

(5)  If  the  Administrator  finds  that;  any 
of  the  criteria  of  this  section  are  not  met, 
or  any  of  the  criteria  of  either  §  63.92, 

§  63.93  or  §  63.94  under  which  the 
request  for  approval  was  made  are  not 
met,  the  Administrator  will  disapprove 
the  State  rule  or  program.  If  a  State  rule 
or  program  is  disapproved,  the 
Administrator  will  notify  the  State  of 
any  revisions  or  additions  necessary  to 
obtain  approval.  Any  resubmittal  by  a 
State  of  a  request  for  approval  will  be 
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considered  a  new  request  under  this 
subpart. 

(6)  If  the  Administrator  finds  that;  alJ 
of  the  criteria  of  this  section  are  met; 
and  all  of  the  criteria  of  either  §  63  92 
§  63.93  or  §  63.94  are  met.  the 
Administrator  will  approve  the  State 
rule  or  program  and  thereby  delegate 
authority  to  implement  and  enforce  the 
approved  rule  or  program  in  lieu  of  the 
otherwise  applicable  Federal  rules, 
emission  standards  or  requirements. 
The  approved  State  rule  or  program 
shall  be  Federally  enforceable  from  the 
date  of  publication  of  approval.  When  a 
State  rule  or  program  is  approved  by  the 
Administrator  under  this  .subpart, 
applicable  part  70  permits  shail  be 
revised  according  to  the  provisions  of 
§  70.7(f)  of  this  chapter.  Operating 
permit  conditions  resulting  from  any 
otherwise  applicable  Federal  section 
112  rules,  emission  standards  or 
requirements  will  not  be  expressed  in 
the  State's  part  70  permits  or  otherwise 
implemented  or  enforced  by  the  State  or 
by  the  EPA  unless  and  until  authority  to 
enforce  the  approved  State  rule  or 
program  is  withdrawn  from  the  State 
under  §63.96.  In  the  event  approval  is 
withdrawn  under  §63.96,  all  othenvjse 
applicable  Federal  rules  and 
requirements  shall  be  enforceable  in 
accordance  with  the  compliance 
schedule  established  in  the  withdrawal 
noticeand  relevant  part  70  permits  shall 
be  revised  according  to  the  provisions  of 
.   §  70.7(f)  of  this  chapter. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  subpart  shall 
meet  all  section  112(1)  approval  criteria 
spedfied  by  the  otherwise  applicable 
Federal  rule,  emission  standard  or 
requirements  and  all  of  the  approval 
criteria  of  this  section.  The  State  shall 
provide  the  Administrator  with  the 
following. 

(1)  A  written  finding  by  the  State 
Attorney  General  (or  for  a  local  agency, 
the  General  Counsel  with  full  authority 
to  represent  the  local  agency)  that  the 
State  has  the  necessary  legal  authority  to 
implement  and  to  enforce  the  State  rule 
or  program  upon  approval  and  to  assure 
compliance  by  all  sources  within  the 
State  with  each  applicable  section  112 
rule,  emission  standard  or  requirement. 
At  a  minimum,  the  State  must  have  the 
following  legal  authorities  concerning 
enforcement: 

(i)  The  State  shall  have  enforcement 
authorities  that  meet  the  requirements 
of  §70.11  of  this  chapter. 

(ii)  The  State  shall  have  authority  to 
request  information  from  regulated 
sources  regarding  their  compliance 
status. 

(iii)  The  State  shall  have  authority  to 
inspect  sources  and  any  records 


required  to  determine  a  source's 
compliance  status. 

(iv)  If  a  State  delegates  authorities  to 
a  local  agency,  the  State  must  retain 
enforcement  authority  unless  the  local 
agency  has  authorities  that  meet  the 
reouirements  of  §  70.11  of  this  chapter 

(2)  A  copy  of  State  statutes, 
regulations  and  other  requirements  that 
contain  the  appropriate  pro\'isions 
granting  authority  to  implement  and 
enforce  the  State  rule  or  program  upon 
approval. 

(3)  A  demonstration  that  the  State  has 
adequate  resources  to  implement  and 
enforce  all  aspects  of  the  rule  or 
program  upon  approval,  which 
includes: 

(i)  A  description  in  narrative  form  of 
the  scope,  structure,  coverage  and 
processes  of  the  State  program; 

(ii)  A  description  of  the  organization 
and  structure  of  the  agency  or  agencies 
that  will  have  responsibility  for 
administering  the  program,  and 

(iii)  A  description  of  the  agencj-  staff 
who  will  carry  out  the  State  program, 
including  the  number,  occupation,  end 
general  duties  of  the  employees. 

(4)  A  schedule  demonstrating 
expeditious  State  implementation  of  the 
rule  or  program  upon  approval. 

(5)  A  plan  that  assures  expeditious 
compliance  by  all  sources  subject  to  the 
rule  or  program  upon  approval.  The 
plan  should  include  at  a  minimum  a 
complete  description  of  the  State's 
compliance  tracking  and  enforcement 
program,  including  but  not  limited  to 
inspection  strategies. 

(6)  A  demonstration  of  adequate  legal 
authority  to  assure  compliance  uith  the 
rule  or  program  upon  approval.  At  a 
minimum,  the  Stale  must  hsve  the 
following  legal  authorities  concerning 
enforcement: 

(J)  The  State  shall  have  enforcement 
authorities  that  meet  the  requirements 
of§  70.11  of  this  chapter. 

(ii)  If  a  State  delegates  authorities  to 
a  local  agency,  the  State  must  retain 
enforcement  authority  unless  the  local 
egency  has  authorities  that  meet  the 
requirements  of  §  70.11  of  this  chapter. 

(c)  Revisions.  Within  90  days  of  any 
State  amendment,  repeal  or  revision  of 
any  State  rule,  program,  or  other 
authorities  supporting  an  approval 
under  this  subpart,  a  State  must  provide 
the  Administrator  with  a  copy  of  the 
revised  authorities  and  meet  the 
requirements  of  either  paragraph  (c)  (1) 
or  (2)  of  this  section. 

(1)  (i)  The  State  shall  provide  the 
Administrator  with  a  written  finding  by 
the  State  Attorney  General  (or  for  a  local 
agency,  the  General  Counsel  with  full 
authority  to  represent  the  local  agency) 
that  the  State's  revised  legal  authorities 


are  adequate  to  continue  to  implement 
and  to  enforce  all  previously  approved 
State  rules  and  the  approved  State 
program  (as  applicable)  and  adequate  to 
continue  to  assure  compliance  by  all 
sources  within  the  State  with  approved 
rules,  the  approved  program  (as 
applicable)  and  each  applicable  section 
112  rule,  emission  standard  or 
requirement. 

(ii)  If  the  Administrator  determines 
that  the  WTitten  finding  is  not  adequate, 
the  State  shall  request  approval  of  the 
revised  rule  or  program  according  to  the 
provisions  of  paragraph  (t)(2)  of  this 
section. 

(2)  The  State  shall  request  approval 
under  this  subpart  of  a  revised  rule  or 
program. 

(i)  If  the  Administrator  approves  the 
revised  rule  or  program,  the  revised  rule 
or  program  will  replace  a  rule  or 
program  previously  approved. 

(ii)  if  the  Administrator  disapproves 
the  revised  rule  or  program,  the 
Administrator  virill  initiate  procedures 
under  §63.96  to  withdraw  approval  of 
any  previously  approved  rule  or 
program  that  may  be  affected  by  the 
revised  authorities. 

(iii)  Until  such  time  as  the 
Administrator  approves  or  withdraws 
approval  of  a  revised  rule  or  program, 
the  previously  approved  rule  or  program 
remains  Federally  enforceable. 

$63.92    Approval  of  a  Stat*  rult  that 
adjusts  a  section  1 12  rule. 

Under  this  section  a  State  may  seek 
approval  of  a  State  rule  with  specific 
adjustments  to  a  Federal  section  112 
rule. 

(a)  Approval  process.  (1)  If  the 
Administrator  finds  that  the  criteria  of 
this  section  and  the  criteria  of  §  63.91 
are  met.  the  State  rale  will  be  approved 
by  the  Administrator,  published  in  the 
Federal  Register  and  incorporated, 
directly  or  by  reference,  in  the 
appropriate  subpart  of  this  part  63, 
without  additional  notice  and 
opportunity  for  comment.  Rules 
approved  under  §63.95  will  be 
incorporated  pursuant  to  requirements 
under  section  112(r). 

(2)  If  the  Administrator  finds  that  any 
one  of  the  State  adjustments  to  the 
Federal  rule  is  in  any  way  ambiguous 
with  respect  to  the  stringency  of 
applicability,  the  stringenry  of  the  level 
of  control,  or  the  stringency  of  the 
compliance  and  enforcement  measures 
for  any  affected  source  or  emission 
point,  the  Administrator  will 
disapprove  the  State  rule. 

(3)  Within  90  days  of  receiving  a 
complete  request  for  approval  under 
this  section,  the  Administrator  will 
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either  approve  or  disapprove  the  State 
rule. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  §  63.91  before  approval.  The  State 
shall  provide  the  Administrator  with: 

(1)  A  demonstration  that  the  public 
within  the  State  has  had  adequate  notice 
and  opportunity  to  submit  written 
comment  on  the  State  rule;  and 

(2)  A  demonstration  that  each  State 
adjustment  to  the  Federal  rule 
individually  results  in  requirements 
that: 

(i)  Are  unequivocally  no  less  stringent 
than  the  otherwise  applicable  Federal 
rule  with  respect  to  applicability: 

(ii)  Are  unequivocally  no  less 
stringent  than  the  otherwise  applicable 
Federal  rule  with  respect  to  level  of 
control  for  each  affected  source  and 
emission  p>oint; 

(iii)  Are  unequivocally  no  less 
stringent  than  the  otherwise  applicable 
Federal  rule  with  respect  to  compliance 
and  enforcement  measures  for  each 
affected  source  and  emission  point;  and 

(iv)  Assure  compliance  by  every 
affected  source  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  rule. 

(3)  State  adjustments  to  Federal 
section  112  rules  which  may  be  part  of 
an  approved  rule  under  this  section  are: 

(i)  Lowering  a  required  emission  rate 
or  de  minimis  level; 

(ii)  Adding  a  design,  work  practice, 
operational  standard,  emission  rate  or 
other  such  requirement; 

(iii)  Increasing  a  required  control 
efficiency; 

(iv)  Increasing  the  frequency  of 
required  reporting,  testing,  sampling  or 
monitoring; 

(v)  Adding  to  the  amount  of 
information  required  for  records  or 
reports; 

(vi)  Decreasing  the  amount  of  time  to 
come  into  compliance; 

(vii)  Subjecting  additional  emission 
points  or  sources  within  a  source 
category  to  control  requirements;  and 

(viii)  Any  adjustments  allowed  in  a 
specific  section  112  rule. 

§  63.93    Approval  of  State  auttiorities  that 
substitute  for  a  section  112  rule. 

Under  this  section  a  State  may  seek 
approval  of  State  authorities  which 
differ  in  form  from  a  Federal  section  112 
rule  for  which  they  would  substitute, 
such  that  the  State  authorities  do  not 
qualify  for  approval  under  §  63.92. 

(a)  Approval  process.  (1)  Within  45 
days  after  receipt  of  a  complete  request 
for  approval  under  this  section,  the 
Administrator  will  seek  public  comment 
for  a  minimum  of  30  days  on  the  State 


request  for  approval.  The  Administrator 
will  require  that  comments  be  submitted 
concurrently  to  the  State. 

(2)  If.  after  review  of  public  comments 
and  any  State  responses  to  comments 
submitted  to  the  Administrator  within 
30  days  of  the  close  of  the  public 
comment  period,  the  Administrator 
finds  that  the  criteria  of  this  section  and 
the  criteria  of  §  63.91  are  met,  the  State 
authorit'es  will  be  approved  by  the 
Administrator  under  this  section  and 
the  approved  authorities  will  be 
published  in  the  Federal  Register  and 
incorporated  directly  or  by  reference,  in 
the  appropriate  subpart  of  part  63. 
Authorities  approved  under  §63.95  will 
be  incorporated  pursuant  to 
requirements  under  section  112(r). 

(3)  If  the  Administrator  finds  that  any 
of  the  requirements  of  this  section  or 

§  63.91  have  not  been  met,  the 
Administrator  will  disapprove  the  State 
authorities. 

(4)  Authorities  submitted  for  approval 
under  this  section  shall  include  either: 

(i)  State  rules  or  other  requirements 
enforceable  under  State  law  that  would 
substitute  for  a  section  112  rule;  or 

(ii)  (A)  The  specific  permit  terms  and 
conditions  for  the  source  or  set  of 
sources  in  the  source  category  for  which 
the  State  is  requesting  approval  under 
this  section,  including  control 
requirements  and  compliance  and 
enforcement  measures,  that  would 
substitute  for  the  permit  terms  and 
conditions  imposed  by  the  otherwise 
applicable  section  112  rule  for  such 
source  or  set  of  sources. 

(B)  The  Administrator  will  approve 
authorities  specified  under  paragraph 
(a)(4)(ii)(A)  of  this  section  only  when 
the  State  submitting  the  request  already 
has  an  approved  program  under  §  63.94, 
the  Federal  standard  for  the  source 
category  has  been  promulgated  under 
section  112(h),  and  the  Administrator 
has  not  determined  the  work  practice, 
design,  equipment  or  operational 
requirements  submitted  by  the  State  to 
be  inadequate  under  the  provisions  of 
the  Federal  standard. 

(5)  Within  180  days  of  receiving  a 
complete  request  for  approval  under 
this  section,  the  Administrator  will 
either  approve  or  disapprove  the  State 
request. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  §63.91  before  approval.  The  State 
shall  provide  the  Administrator  with 
detailed  documentation  that  the  State 
authorities  contain  or  demonstrate: 

(1)  Applicability  criteria  that  are  no 
less  stringent  than  those  in  the 
respective  Federal  rule; 


(2)  Levels  of  control  and  compliance 
and  enforcement  measures  that  result  in 
emission  reductions  from  each  affected 
source  or  accidental  release  prevention 
program  requirements  for  each  affected 
source  that  are  no  less  stringent  than 
would  result  from  the  otherwise 
applicable  Federal  rule; 

(3)  A  compliance  schedule  that 
assures  that  each  affected  source  is  in 
compliance  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  rule;  and 

(4)  At  a  minimum,  the  approved  State 
authorities  must  include  the  following 
compliance  and  enforcement  measures. 
(For  authorities  addressing  the 
accidental  release  prevention  program, 
minimum  compliance  and  enforcement 
provisions  are  described  in  §  63.95.) 

(i)  The  approved  authorities  must 
include  a  method  for  determining 
compliance. 

(ii)  If  a  standard  in  the  approved 
authorities  is  not  instantaneous,  a 
maximum  averaging  time  must  be 
established. 

(iii)  The  authorities  must  establish  an 
obligation  to  periodically  monitor  or  test 
for  compliance  using  the  method 
established  per  §63.93(b)(4)(i)  sufi"icient 
to  yield  reliable  data  that  are 
representative  of  the  source's 
compliance  status. 

(iv)  The  results  of  all  required 
monitoring  or  testing  must  be  reported 
at  least  every  6  months. 

§  63.94    Approval  of  a  State  program  tliat 
substitutes  for  section  112  emission 
standards. 

Under  this  section  a  State  may  seek 
approval  of  a  State  program  to  be 
implemented  and  enforced  in  lieu  of 
specified  existing  and  future  Federal 
emission  standards  or  requirements 
promulgated  under  sections  112(d).  (f) 
or  (h).  for  those  affected  sources 
permitted  by  the  State  under  part  70  of 
this  chapter. 

(a)  Approval  process.  (1)  Within  45 
days  after  receipt  of  a  complete  request 
for  approval  under  this  section  tho 
Administrator  will  seek  public  comment 
for  a  minimum  of  30  days  on  the  State 
request  for  approval.  The  Administrator 
will  require  that  comments  be  submitted 
concurrently  to  the  State. 

(2)  If.  after  review  of  all  public 
comments,  and  State  responses  to 
comments  submitted  to  the 
Administrator  within  30  days  of  the 
close  of  the  public  comment  period,  the 
Administrator  finds  that  the  criteria  of 
this  section  and  the  criteria  of  §  63.91 
are  met,  the  State  program  will  be 
approved  by  the  Administrator.  The 
approved  State  commitment  made 
under  paragraph  (b)(2)  of  this  section 
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and  reference  to  all  documents 
submitted  under  §  63.91(b)(2)  will  be 
published  in  the  Federal  Register  and 
incorporated  directly  or  by  reference  in 
the  appropriate  subpart  of  part  63. 

(3)  If  the  Administrator  finds  that  any 
of  tbe  criteria  of  this  section  or  §  63.91 
have  not  been  met,  the  Administrator 
will  disapprove  the-State  program. 

(4)  Within  180  days  of  receiving  a 
complete  request  for  approval  under 
this  section,  the  Administrator  will 
either  approve  or  disapprove  the  State 
request. 

fb)  Criteria  for  approval.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  §63.91  before  approval.  The  State 
shall  provide  the  Administrator  with: 

(1)  A  reference  to  all  specific  sources 
or  source  categories  listed  pursuant  to 
subsection  112(c)  for  which  the  State  is 
seeking  authority  to  implement  and 
enforce  standards  or  requirements  under 
this  section; 

(2)  A  legally  binding  commitment 
adopted  through  State  law  that,  after 
approval: 

(i)  For  each  source  subject  to  Federal 
section  112  emission  standards  or 
requirements  for  which  approval  is 
sought,  part  70  permits  shall  be  issued 
or  revised  by  the  State  in  accordance 
with  procedures  established  in  part  70 
of  this  chapter  and  in  accordance  with 
the  schedule  submitted  under 
§  63.91(b)(5)  assuring  expeditious 
compliance  by  all  sources;  and 

(ii)  All  such  issued  or  revised  part  70 
permits  shall  contain  conditions  that: 

(A)  Reflect  applicability  criteria  no 
less  stringent  than  those  in  the 
otherwi.se  applicable  Federal  standards 
or  requirements; 

(B)  Require  levels  of  control  for  each 
affected  source  and  emission  point  no 
less  stringent  than  those  contained  in 
the  otherwise  applicable  Federal 
standards  or  requirements; 

(C)  Require  compliance  and 
enforcement  measures  for  each  source 
and  emission  point  no  less  stringent 
than  those  in  the  otherwise  applicable 
Federal  standards  or  requirements; 

(D)  Express  levels  of  control  and 
compliance  and  enforcement  measures 
in  the  same  form  and  units  of  measure 
as  the  otherwise  applicable  Federal 
standard  or  requirement; 

(E)  Assure  compliance  by  each 
affected  source  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  standard  or  requirement. 

§  63.95    Additional  approval  criteria  for 
accidental  release  prevention  programs. 

(a)  A  State  submission  for  approval  of 
an  Accidental  Release  Prevention  (ARP) 
program  must  meet  the  criteria  and  be 


in  accordance  with  the  procedures  of 
this  section.  §63.91,  and.  where 
appropriate,  either  §  63.92  or  §  63.93. 

(b)  The  State  ARP  program 
application  shall  contain  the  following 
elements  consistent  with  the  procedures 
in  §  63.91  and.  where  appropriate,  either 
§63.92  or  §63.93: 

(1)  A  demonstration  of  the  State's 
authority  and  resources  to  implement 
and  enforce  regulations  which  are  at 
least  as  stringent  as  regulations 
promulgated  under  section  112(r)  that 
specify  substances,  related  thresholds 
and  a  risk  management  program, 

(2)  Procedures  for: 

(i)  Registration  of  stationar>'  sources, 
as  defined  in  section  112(r)(2)(C)  of  the 
Act.  which  clearly  identifies  the  State 
entity  to  receive  the  registration;    ' 

(ii)  Receiving  and  reviewing  risk 
management  plans; 

(iii)  Making  available  to  the  public 
any  risk  management  plan  submitted  to 
the  State  pursuant  to  provisions 
specified  in  section  112(r)  which  are 
consistent  with  section  114(c)  of  the 
Act;  and 

(iv)  Providing  technical  assistance  to 
subject  sources,  including  small 
businesses; 

(3)  A  demonstration  of  the  State's 
authority  to  enforce  all  accidental 
release  prevention  requirements 
including  a  risk  management  plan 
auditing  strategy; 

(4)  A  description  of  the  coordination 
mechanisms  the  State  implementing 
agency  will  use  with: 

(i)  The  Chemical  Safety  and  Hazard 
Investigation  Board,  particularly  during 
accident  investigation;  and 

(ii)  The  State  Emergency  Response 
Commission,  and  the  Local  Emergency 
Planning  Committees;  and 

(iii)  The  air  permitting  program  with 
respect  to  sources  subject  to  both 
section  112(r)  of  the  Act  and  permit 
requirements  under  part  70  of  this 
chapter. 

(c)  A  State  may  request  approval  for 
a  complete  or  partial  program.  A  partial 
accidental  release  prevention  program 
must  include  the  core  program  elements 
listed  in  paragraph  (b)  of  this  section. 

§  63.96    Review  and  withdrawal  of 
approval. 

(a)  Submission  of  information  for 
review  of  approval.  (1)  The 
Administrator  may  at  any  time  request 
any  of  the  following  information  to 
review  the  adequacy  of  implementation 
»nd  enforcement  of  an  approved  rule  or 
program  and  the  State  shall  provide  that 
information  within  45  days  of  the 
Administrator's  request: 

(i)  Copies  of  any  State  statutes,  rules, 
regulations  or  other  requirements  that 


have  amended,  repealed  or  revised  the 
approved  State  rule  or  program  since 
approval  or  since  the  immediately 
previous  EPA  review; 

(ii)  Information  to  demonstrate 
adequate  State  enforcement  and 
compliance  monitoring  activities  with 
respect  to  all  approved  State  rules  and 
with  all  section  112  rules,  emission 
standards  or  requirements; 

(iii)  Information  to  demonstrate 
adequate  funding,  staff,  and  other 
resources  to  implement  and  enforce  the 
State's  approved  rule  or  program; 

(iv)  A  schedule  for  implementing  the 
State's  approved  rule  or  program  hat 
assures  compliance  with  ail  section  112 
rules  and  requirements  that  the  EPA  has 
promulgated  since  approval  or  since  the 
immediately  previous  EPA  review, 

(v)  A  list  of^part  70  or  other  permits 
issued,  amended,  revised,  or  revoked 
since  approval  or  since  immediately 
previous  EPA  review,  for  sources 
subject  to  a  State  rule  or  program 
aporoved  under  this  subpart. 

(yi)  A  summary  of  enforcement 
actions  by  the  State  regarding  violations 
of  section  112  requirements,  including 
but  not  limited  to  administrative  orders 
and  judicial  and  administrative 
complaints  and  settlements. 

(2)  Upon  request  by  the 
Administrator,  the  State  shall 
demonstrate  that  each  State  rule, 
emission  standard  or  requirement 
applied  to  an  individual  source  is  no 
less  stringent  as  applied  than  the 
otherwise  applicable  Federal  rule, 
emission  standard  or  requirement. 

(b)  Withdrawal  of  approval  of  a  state 
rule  or  program.  (1)  If  the  Administrator 
has  reason  to  believe  that  a  State  is  not 
adequately  implementing  or  enforcing 
an  approved  rule  or  program  according 
to  the  criteria  of  this  section  or  that  an 
approved  rule  or  program  is  not  as 
.stringent  as  the  otherwise  applicable 
Federal  rule,  emission  standard  or 
requirements,  the  Administrator  will  so 
inform  the  State  in  writing  and  will 
identify  the  reasons  why  the 
Administrator  believes  that  the  States 
rule  or  program  is  not  adequate.  The 
State  shall  then  initiate  action  to  correct 
the  deficiencies  identified  by  the 
Administrator  and  shall  inform  the 
Administrator  of  the  actions  it  has 
initiated  and  completed.  If  the 
Administrator  determines  that  the 
State's  actions  are  not  adequate  to 
correct  the  deficiencies,  the 
Administrator  will  notify  the  State  that 
the  Administrator  intends  to  withdraw 
approval  and  will  hold  a  public  hearing 
and  seek  public  comment  on  the 
proposed  withdrawal  of  approval.  The 
Administrator  will  require  that 
comments  be  submitted  concurrently  to 
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the  State.  Upon  notification  of  the  intent 
to  withdraw,  the  State  will  notify  all 
sources  subject  to  the  relevant  approved 
rule  or  program  that  withdrawal 
proceedings  have  been  initiated. 

(2)  Based  on  any  public  comment 
received  and  any  response  to  that 
comment  by  the  State,  the 
Administrator  will  notify  the  State  of 
any  changes  in  identified  deficiencies  or 
actions  needed  to  correct  identified 
deficiencies.  If  the  State  does  not  correct 
the  identified  deficiencies  within  90 
days  after  receiving  revised  notice  of 
deficiencies,  the  Administrator  shall 
withdraw  approval  of  the  State's  rule  or 
program  upon  a  determination  that: 

(i|  The  State  no  longer  has  adequate 
authorities  to  assure  compliance  or 
resources  to  implement  and  enforce  the 
approved  rule  or  program,  or 

(ii)  The  State  is  not  adequately 
implementing  or  enforcing  the  approved 
rule  or  program,  or 

(iii)  An  approved  rule  or  program  is 
not  as  stringent  as  the  otherwise 
applicable  Federal  rule,  emission 
standard  or  requirement. 

(3)  The  Administrator  may  withdraw 
approval  for  part  of  a  rule,  for  a  rule,  for 
part  of  a  program,  or  for  an  entire 
program. 

(4)  Any  State  rule,  program  or  portion 
of  a  State  rule  or  program  for  which 
approval  is  withdrawn  is  no  longer 
Federally  enforceable.  The  Federal  rule, 
emission  standard  or  requirement  that 
would  have  been  applicable  in  the 
absence  of  approval  under  this  subpart 
will  be  the  federally  enforceable  rule, 
emission  standard  or  requirement. 

(i)  Upon  withdrawal  of  approval,  the 
Administrator  will  publish  an 
expeditious  schedule  for  sources  subject 
to  the  previously  approved  State  rule  or 
program  to  come  into  compliance  with 
applicable  Federal  requirements.  Such 
schedule  shall  include  interim  emission 
limits  where  appropriate.  During  this 
transition,  sources  must  be  operated  in 
a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions. 

(ii)  Upon  withdrawal,  the  State  shall 
reopen,  under  the  provisions  of  §  70.7(f) 
of  this  chapter,  the  part  70  permit  of 
each  source  subject  to  the  previously 
approved  rules  or  programs  in  order  to 
assure  compliance  through  the  permit 
with  the  applicable  requirements  for 
each  source. 

(iii)  If  the  Administrator  withdraws 
approval  of  State  rules  applicable  to 
sources  that  are  not  subject  to  part  70 
permits,  the  applicable  State  rules  are 
no  longer  Federally  enforceable. 

(iv)  If  the  Administrator  withdraws 
approval  of  a  f)ortion  of  a  State  rule  or 
program,  other  approved  portions  of  the 


State  rule  or  program  that  are  not 
withdrawn  shall  remain  in  effect. 

(v)  Any  applicable  Federal  emission 
standard  or  requirement  shall  remain 
enforceable  by  the  EPA  as  specified  in 
section  112(1)(7)  of  the  Act. 

(5)  If  a  rule  approved  under  8  63.93  is 
withdrawn  under  the  provisions  of 

§  63.96(b)(2)  (i)  or  (ii),  and.  at  the  time 
of  withdrawal,  the  Administrator  finds 
the  rule  to  be  no  less  stringent  than  the 
otherwise  applicable  Federal 
requirement,  the  Administrator  will 
grant  equivalency  to  the  previously 
approved  State  rule  under  the 
appropriate  provisions  of  this  part. 

(6)  A  State  may  submit  a  new  rule, 
progfam  or  portion  of  a  rule  or  program 
for  approval  after  the  Administrator  has 
withdrawn  approval  of  the  State's  rule, 
program  or  portion  of  a  rule  or  program. 
The  Administrator  will  determine 
whether  the  new  rule  or  program  or 
portion  of  a  rule  or  program  is 
approvable  according  to  the  criteria  and 
procedures  of  §  63.91  and  either  of 
§63.92.  §63.93  or  §63.94. 

(7)  A  State  may  voluntarily  withdraw 
from  an  approved  State  rule,  program  or 
portion  of  a  rule  or  program  by  notifying 
the  EPA  and  all  affected  sources  subject 
to  the  rule  or  program  and  providing 
notice  and  opportunity  for  comment  to 
the  public  within  the  State. 

(i)  Upon  voluntary  withdrawal  by  a 
State,  the  Administrator  will  publish  a 
timetable  for  sources  subject  to  the 
previously  approved  State  rule  or 
program  to  come  into  compliance  with 
applicable  Federal  requirements. 

(ii)  Upon  voluntary  withdrawal,  the 
State  must  reopen  and  revise  the  part  70 
permits  of  all  sources  affected  by  the 
withdrawal  as  provided  for  in  this 
section  and  §  70.7(f),  and  the  Federal 
rule,  emission  standard,  or  requirement 
that  would  have  been  applicable  in  the 
absence  of  approval  under  this  subpart 
will  become  the  applicable  requirement 
for  the  source. 

(iii)  Any  applicable  Federal  section 
112  riile.  emission  standard  or 
requirement  shall  remain  enforceable  by 
the  EPA  as  specified  in  section  112(1)(7J 
of  the  Act. 

(iv)  Voluntary  withdrawal  shall  not  be 
effective  sooner  than  180  days  after  the 
State  notifies  the  EPA  of  its  intent  to 
voluntarily  withdraw. 

IFR  Doc.  93-28821  Filed  lt-24-93;  845 am] 

BILLING  CODE  eSM-SO-* 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-139;  RM-8211,  RM- 
8307] 

Radio  Bfx>adcasting  Services; 
Anchorage  and  Seward,  AK 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  TTiis  document  substitutes 
Channel  276C1  for  Channel  275C2  at 
Anchorage.  Alaska,  and  modifies  the 
license  for  Station  KXDZ  (FM)  to  specif)- 
operation  on  the  higher  powered 
channel,  in  response  to  a  request  filed 
by  American  Radio  Brokers,  Inc. 
Additionally.  Channel  290A  is 
substituted  for  vacant  Channel  276A  at 
Seward,  Alaska,  to  accommodate  the 
modification  of  Station  KXDZ  (FM)  at 
Anchorage,  in  response  to  a 
counterproposal  filed  by  American 
Radio  Brokers.  Inc.  (RM-8307).  See  58 
FR  32338  (June  9,  1993).  Coordinates  for 
Channel  276C1  at  Anchorage  are  61-09- 
58  and  149-49-34.  Coordinates  for 
Channel  290 A  at  Se%vard  are  60-06-15 
and  149-26-32.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  December  27,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-139, 
adopted  October  29, 1993,  and  released 
November  12. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (room  239).  1919  M  Street  NVI.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800.  located  at 
1919  M  Street  NW.,  room  246,  or  2100 
M  Street  NW.,  Suite  140,  Washington. 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-{AMEN0ED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  LI.S.C.  154.  303. 
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§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Channel  275C2  and  adding 
Channel  276C1  at  Anchorage,  and  by 
removing  Channel  276A  and  adding 
Channel  290A  at  Seward. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Ruks  Division.  Mass  Media  Bureau. 
[FR  Doc  93-28923  Filed  11-24-93;  8:45  ami 

BILLING  CODE  t712-0l-M 


47  CFR  Part  73 

[MM  Docket  No.  93-222;  RM-8297] 

Radio  Broadcasting  Services;  Moberty, 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
247C3  lo  Moberly.  Missouri,  as  that 
community's  third  local  FM  broadcast 
service  in  response  to  a  petition  filed  by 
KVVLX  Inc.  The  coordinates  for  Channel 
247C3  are  39-26-22  and  92-15-28. 
There  is  a  site  restriction  15.2 
kilometers  (9.5  miles)  east  of  the 
community.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  December  27,  1993.  The 
window  period  for  filing  applications 
for  Channel  247C3  at  Moberly  will  open 
on  December  29, 1993.  and  close  on 
January  27, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-222. 
adopted  October  28, 1993,  and  released 
November  12, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  239),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  2100  M 
Street.  NW..  suite  140.  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Channel  247C3,  Moberly. 
Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
IFR  Doc.  93-28927  Filed  11-24-93;  8:45  am) 
BILLING  CODE  8712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-209;  RM-8282] 

Radio  Broadcasting  Services:  Rainelie. 
WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  R-B  Company.  Inc.. 
substitutes  Channel  237B1  for  Channel 
237A  at  Rainelie.  West  Virginia,  and 
modifies  Station  WRRL-FM's 
construction  permit  accordingly.  See  58 
FR  40402.  July  28.  1993.  Channel  337B 
can  be  allotted  to  Rainelie  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of  21 
kilometers  (13  miles)  northeast  to  avoid 
a  short-spacing  to  Station  WXIL, 
Channel  236B,  Parkersburg.  West 
Virginia.  The  coordinates  for  Channel 
237B1  at  Rainelie  are  North  Latitude 
38-07-21  and  West  Longitude  80-37- 
37.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  27,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6430. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-209. 
adopted  October  19.  1993.  and  released 
November  12,  1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street.  NW., 
Washington,  DC.  The  complete  te.xt  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street.  NW..  suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73oftitle47oftheCodeof 
Federal  Regulations  is  amended  as 
follows: 


PART  73— lAMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  removing  Channel  237A 
and  adding  Channel  237B1  at  Rainelie. 
Federal  Communications  Commission 
Victoria  M.  McCauley, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Pules  Division.  Mass  Media  Bureau. 
[FR  Doc.  93-28926  Filed  11-24-93;  8:45  ami 
BILLING  CODE  6712-ei-M 


47  CFR  Part  90 

[PR  Docket  No.  93-35;  FCC  93-479] 

Private  Land  Mobile  Radio  Services: 
Channel  Exclusivity  for  Qualified 
Private  Paging  Systems  at  929-930 
MHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  has 
amended  its  rules  governing  private 
paging  systems  at  929-930  MHz  to  grant 
channel  exclusivity  to  qualified  local, 
regional,  and  national  paging  systems. 
This  action  responds  to  a  petition  for 
rule  making  filed  by  the  Association  for 
Private  Carrier  Paging  Section  of  the 
National  Association  of  Business  and 
Educational  Radio.  Inc.,  and  is  intended 
to  prevent  frequency  congestion  and 
provide  incentives  for  paying  licensees 
to  invest  in  superior  technology. 
EFFECTIVE  DATE:  December  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Furth.  Private  Radio  Bureau. 
(202) 634-2443. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  PR  Docket  No.  93-35,  FCC 
93-479,  adopted  October  21, 1993,  and 
released  November  17.  1993.  The  full 
text  of  the  Report  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch,  room  230. 1919  M  St.. 
NW..  Washington.  DC.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  2100  M  St.,  NW..  suite  140. 
Washington,  DC  20037.  (202)  857-3800. 

Summary  of  Report  and  Order 

A.  Introduction  and  Background 

1.  In  the  Report  and  Order,  we  amend 
part  90  of  the  Commission's  rules  to 
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grant  channel  exclusivity  to  qualified 
929—930  MHz  private  paging  systems. 
The  proceeding  was  initiated  by  a 
Notice  of  Proposed  Rule  Making.  8  FCC 
Red  2227.  published  at  58  PR  17819 
(April  6,  1993).  Under  the  rules  adopted 
today,  paging  systems  consisting  of  six 
or  more  transmitters  will  be  entitled  to 
local  exclusivity  in  most  areas,  and 
larger  systems  can  obtain  regional  or 
nationwide  exclusivity.  Exclusivity  will 
be  implemented  on  35  of  40  private 
paging  channels,  while  five  channels 
will  continue  to  be  assigned  on  a  shared 
basis.  Exclusivity  is  conditioned  on 
completion  of  construction  within  eight 
months  of  licensing,  with  "slow 
growth"  extensions  allowed  under  some 
circumstances.  Existing  systems  meeting 
the  new  criteria  will  obtain  immediate 
exclusivity,  and  all  other  existing 
systems  will  be  KrandfathernH. 

B.  Need  for  Exclusivity 

2.  Under  our  previous  rules,  the  40 
private  paging  frequencies  at  900  MHz 
were  assigned  on  a  shared  basis,  with 
applications  subject  to  frequency 
coordination  to  maximize  efficient 
channel  use.  Since  these  rules  were 
adopted  in  1982.  however,  the  demand 
for  paging  services,  and  particularly  for 
services  that  can  be  offered  on  a  wide- 
area  basis,  has  increased  dramatically. 
As  demand  for  paging  spectrum  grows, 
the  sharing  of  paging  frequencies, 
although  technically  feasible,  threatens 
to  discourage  optimally  efficient  use. 
Even  where  sharing  has  not  been 
necessary  in  the  past,  licensees  are 
reluctant  to  invest  in  advanced  paging 
technology  because  of  the  risk  that 
others  will  be  assigned  to  the  same 
frequency  in  the  future.  Therefore,  in 
order  to  create  a  more  stable,  predictable 
environment  for  investment  in  wide- 
area,  high-capacity  paging  systems,  we 
are  establishing  "earned"  channel 
exclusivity  for  929-930  MHz  paging 
systems. 

C.  Exdusivity  Criteria 

3.  In  all  but  the  three  largest  urban 
markets,  we  will  grant  local  exclusivity 
to  any  paging  system  comprised  of  at 
least  six  contiguous  transmitters  (to  be 
"contiguous,"  each  transmitter  must  be 
within  25  miles  of  at  least  one  other 
transmitter  in  the  system  and  not  co- 
located  with  another  transmitter  being 
counted  toward  the  minimum  on  the 
same  frequency).  In  the  three  largest 
markets,  18  transmitters  will  be 
required.  For  purposes  of  meeting  this 
minimum,  multiple  licensees  (e.g., 
affiliates,  subsidiaries,  joint  venture 
partners)  will  be  allowed  to  aggregate 
transmitters  provided  they  are  part  of  a 


single  jointly  operated  system  and 
otherwise  meet  our  criteria. 

4.  Regional  systems  comprised  of  70 
or  more  transmitters  situated  in  no  more 
than  12  adjacent  states  will  receive  the 
same  co-channel  protection  as  local 
systems,  except  that  protection  is 
extended  to  non-contiguous  transmitters 
in  the  system.  However,  to  prevent 
applicants  from  attempting  to  "block 
out"  major  markets  through  strategic 
transmitter  placement,  regional  system 
operators  proposing  to  serve  any  of  the 
top  30  markets  must  meet  the  criteria  for 
local  exclusivity  in  those  markets. 

5.  Nationwide  paging  systems  may 
obtain  nationwide  exclusivity  provided 
they  (1)  have  a  minimum  of  300 
transmitters,  (2)  provide  service  to  fifty 
or  more  markets,  including  at  least 
twenty-five  of  the  top  fifty  markets,  and 
(3)  serve  at  least  two  markets  in  each  of 
seven  designated  regions.  This  standard 
distinguishes  truly  national  paging 
systems  from  those  that  are  essentially 
regional  in  character.  We  also  adopt  the 
suggestion  of  several  commenters  to 
extend  the  scope  of  nationwide 
exclusivity  to  include  Alaska,  Hawaii, 
and  Puerto  Rico. 

6.  Many  commenters  raise  the  issue  of 
whether  licensees  should  be  allowed  to 
count  the  same  transmitter  for 
exclusivity  purposes  on  more  than  one 
frequency  by  use  of  "frequency-agile" 
transmitters.  To  prevent  the  potential 
hoarding  of  multiple  frequencies,  we 
will  allow  multi-frequency  transmitters 
to  be  counted  only  once  for  exclusivity 
purposes.  A  licensee  using  multi- 
frequency  transmitters  may  qualify  for 
exclusivity  on  two  frequencies, 
however,  by  constructing  twice  the 
number  of  transmitters  required  to 
obtain  one  channel. 

7.  For  those  systems  that  qualify  for 
local  and  regional  exclusivity,  minimum 
mileage  separations  will  be  imposed  on 
co-channel  licensees.  Required 
separation  distances  are  based  on  the 
antenna  height  and  effective  power  of 
the  protected  system's  transmitters,  and 
are  similar  to  our  rules  for  930-931  MHz 
common  carrier  paging  frequencies.  For 
those  systems  that  qualify  for 
nationwide  exclusivity,  no  new 
licensing  of  co-channel  systems  will  be 
allowed  anywhere  in  the  continental 
United  States,  Hawaii,  Alaska,  or  Puerto 
Rico. 

D.  Channel  Allocation 

8.  The  new  rules  apply  to  35  of  the 
40  929-930  MHz  channels.  The 
remaining  five  channels  (929.0375. 
929.0625,  929.0875,  929.1625,  and 
929.2625)  will  cootinue  to  be  assigned 
on  a  non-exclusive  basis.  This  reserve 
will  be  particularly  useful  to  small  non- 


commercial systems  that  do  not  need  or 
desire  an  exclusive  channel  assignment. 
Commercial  and  non-commercial 
operators  are  equally  eligible  to  apply 
for  any  929-930  MHz  frequency, 
whether  it  is  shared  or  exclusive. 

E.  Construction  and  Technical 
Requirements 

9.  Exclusivity  is  granted  conditionally 
upon  frequency  assignment  and  runs  for 
eight  months  from  initial  licensing,  at 
which  point  constructed  stations  will 
receive  final  exclusivity.  Licensees  will 
not  be  allowed  to  extend  the  eight- 
month  limit  by  applying  for  license 
modifications.  Applicants  seeking  to 
build  larger  systems  (30  or  more 
transmitters)  may  apply  for  up  to  three 
years  to  construct  based  on  a  showing 
of  reasonable  need  for  the  extension,  a 
detailed  construction  timetable,  and  a 
commitment  to  obtain  a  performance 
bond  or  place  funds  in  escrow  to  cover 
estimated  construction  costs.  If  the 
system  is  not  constructed  and  operating 
at  the  end  of  the  relevant  construction 
period,  exclusivity  will  be  forfeited  and 
the  channel  made  available  to  other 
applicants. 

10.  To  discourage  speculative 
applications,  the  Order  establishes 
minimum  technical  standards  for  each 
transmitter  to  be  counted  towards  the 
number  required  for  chaimel 
exclusivity.  Specifically,  each 
transmitter  must  have  100  watts 
minimum  output  power  and  simulcast 
capability,  and  all  transmitters  must 
function  together  as  part  of  a  single 
operating  system. 

11.  To  prevent  applicants  from 
applying  for  multiple  frequencies  to 
block  entry  by  potential  competitors, 
applicants  are  limited  to  requesting  one 
frequency  at  a  time  at  any  location.  An 
applicant  may  not  request  a  second 
frequency  in  a  given  area  unless  and 
until  it  completed  construction  and 
commenced  operation  of  a  qualified 
system  in  that  area  on  the  initial 
frequency. 

F.  Existing  Systems  and  Future 
Licensing 

12.  The  Order  provides  that  all 
incumbent  licensees  will  be 
grandfathered  with  respect  to  their 
existing  systems,  and  those  who  meet 
our  exclusivity  criteria  will  be  granted 
exclusivity.  The  grandfathering 
provisions  of  the  Order  apply  to  all  929- 
930  MHz  paging  licenses  granted  on  or 
before  October  14, 1993  and  to  licensees 
subsequently  granted  based  on 
applications  filed  on  or  before  October 
14, 1993.  It  should  be  emphasized  that 
the  rules  grant  incumbent  licensees 
protection  only  against  new  co-channel 
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licensing:  To  the  extent  that 
grandfethered  licensees  are  currently 
sharing  frequencies  with  each  other, 
they  must  continue  to  comply  with  the 
obligations  of  mutual  cooperation  and 
non-interference  that  have  applied 
previously. 

13.  With  respect  to  futiue  expansion, 
the  Commission  will  process  all  future 
applications  for  900  MHz  paging 
licenses,  i.e.,  applications  filed  after 
October  14. 1993,  on  a  first-come,  first- 
served  basis.  Applications  for  new 
licenses  will  be  accepted  only  if  the 
resulting  system  qualifies  for  exclusivity 
under  our  rules  and  does  not  violate  our 
minimum  separation  standards  with 
resi>ect  to  other  systems  that  have 
previously  qualified  for  exclusivity  on 
the  same  frequency.  In  the  event  of 
simultaneously  filed  mutually  exclusive 
apphcations,  we  %vill  grant  a  dispositive 
preference  in  favor  of  an  application  to 
expand  an  existing  system  over  an 
application  to  construct  a  new  system. 
With  respect  to  simultaneous  mutually 
exclusive  applications  where  no  party  is 
entitled  to  a  preference,  we  will  defer 
action  until  the  conclusion  of  our 
pending  rule  making  on  competitive 
bidding  procedures. 

G.  Coordination 

14.  NABER  will  continue  as 
coordinator  for  this  during  the  initial 
implementation  and  commencement  of 
licensing  under  this  Order,  but  we  are 
prepared  to  introduce  additional 
coordinators  into  this  process  once  we 
are  assured  that  they  are  capable  of 
developing  a  coordination  data  base  and 
exchanging  data  base  information 
instantaneously  with  other  coordinators. 
The  Order  de Agates  authority  to  the 
Chief  of  the  Private  Radio  Bureau  to 
develop  specific  standards  for  those 
who  wish  to  provide  coordination 
service  at  929-930  MHz  and  to 
authorize  coordination  as  soon  as 
possible  by  those  who  demonstrate  the 
ability  to  meet  those  standards. 

H.  Tmnsition  Procedures 

15.  To  facilitate  the  transition  from 
shared  to  exclusive  licensing,  we  are 
implementing  the  following  procec"  ires. 
Within  thirty  days  of  the  effective  date 
of  this  Order,  any  incumbent  licensee 
that  believes  it  qualifies  for  exclusivity 
based  on  existing  construction  or 
authorizations  shall  submit  a  request  for 
designation  of  exclusive  status  to 
NABER.  The  request  shall  provide 
information  demonstrating  that  the 
licensee's  paging  system  qualifies  for 
exclusivity  under  the  criteria  set  forth  in 
this  Order.  NABER  will  review  all 
submissions,  confirm  that  they  meet  our 
exchisivity  criteria,  and  forward 


confirmed  requests  to  the  CcHmnission 
for  final  review,  approval,  and  entry 
into  our  licensing  data  base.  Once  this 
process  is  complete,  we  wiU  begin 
processing  new  applications.  New 
applicants  will  be  required  to  provide 
the  exclusivity  information  described 
above  as  part  of  their  application. 
Further  details  of  these  procedures  will 
be  provided  by  Public  Notice, 

/.  Conditional  Operation 

16.  We  are  making  a  minor 
modification  to  our  rules  on  conditional 
licensing  to  allow  conditional  operation 
of  929-939  MHz  staUons  located  above 
'Line  A."  i.e..  within  250  miles  of  the 
Canadian  border.  Previously,  we  did  not 
allow  conditional  operation  of  such 
stations  above  Line  A  because  such 
applications  required  coordination  with 
Canada  prior  to  licensing.  In  July  1992. 
however,  the  Commission  and  Canada's 
Department  of  Communications  agreed 
that  such  coordination  was  no  longer 
necessary  at  929-930  MHz.  We  have 
received  a  petition  from  PageNet 
requesting  that  we  amend  our 
conditional  permit  rules  to  conform  to 
this  agreement.  Although  this  matter 
was  not  raised  in  the  Notice  in  this 
proceeding,  we  consider  this  to  be  a 
minor  and  non-controversial  matter  in 
which  the  pubhc  is  unlikely  to  be 
interested.  Accordingly,  we  find  good 
cause  to  conclude  that  notice  and 
comment  is  unnecessary.  Therefore,  we 
are  amending  our  rules  to  allow 
conditional  operation  of  920-939  MHz 
stations  above  Line  A.  provided  all 
other  requirements  of  our  rules  are  met. 

Final  Regulatory  Flexibility  Analysis 

17.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  a  Final 
Regulatory  Flexibility  Analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  viewed  at  the 
Commission's  offices  or  obtained  fitjm 
its  copy  contractor. 

Ordering  Clauses 

18.  Accordingly,  it  is  ordered  that. 
Pursuant  to  the  authority  of  sections 
4(i).  303(g),  303{r).  and  332(a)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i),  303(g), 
303(r),  and  332(a),  part  90  of  the 
Commission's  Rules,  47  CFR  part  90.  is 
amended  as  set  forth  below. 

19.  It  is  further  ordered  that  this 
Report  and  Order  will  be  effective  thirty 
days  after  publication  in  the  Federal 
Register. 

20.  It  is  further  ordered  that  PageNet's 
Petition  for  Rule  Making,  filed  August  9, 
1993,  is  dismissed  as  moot. 


21.  ft  is  ^rti»er  ordered  that  this 
proceeding  is  terminated. 

list  of  Subjects  in  47  CFR  Pan  90 

Business  and  industry.  Channel 
exclusivity.  Private  carrier  paging. 
Private  land  mobile  radio  services. 
Federal  Communications  Commission 
WilliaaF.Catwi. 
Acting  Secretary. 

Amendatory  Text 

Part  90  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90^-PRIVATE  LAND  MOBILE 
RAOK)  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Autiiarity:  Sectiom  4.  303, 48  Stat  lOM, 
1082.  as  amended;  47  U.S.C  154, 303  and 
332,  unless  otherwise  noted. 

2.  Section  90.159  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

{90.159    Temporaiy  and  coodltlonal 
permits. 

fb)  •  •  • 

(1)  For  applicants  proposing  to 
operate  below  470  MHz,  that  the 
proposed  station  location  is  south  of 
Line  A  or  west  of  Line  C  as  defined  in 
§90.7;  lor  applicants  in  the  one-way 
paging  929-930  MHz  band,  that  the 
proposed  station  location  is  west  of  Line 
C  as  defined  in  §90.7. 
*        •        •        *        • 

3.  Section  90.175  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

190.175    Frequefwy  coordination 
requirements. 

(c)  For  frequencies  in  the  929-930 
MHz  band.  A  statement  from  the 
coordinator  recommending  the  most 
appropriate  frequency.  For  applications 
under  §  90.495.  the  coordinator's 
statement  must  verify  that  the  proposed 
system  meets  the  requirements  of  that 
section. 


4.  Section  90.494  is  revised  to  read  as 
follows: 

590.494    Or>e-way  paging  oparations  in  the 
929-930 IMH2  l}and. 

(a)  The  following  fr^uencies  are 
available  to  all  eligible  part  90  users  for 
one-way  paging  systems  on  an  exclusive 
basis  as  provided  under  §  90.495: 
929.0125.  929.1125,  929.1375.  929.1875. 

929.2125,  929.2375,  929.2875. 

929.3125,  929.3375.  929.3625. 

929.3875,  929.4125.  929.4375. 
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929.4625. 
929.5375. 
929.6125. 
929.6875. 
929.7625. 
929.8375. 
929.9125. 
929.9875 


929.4875. 
929.5625, 
929.6375. 
929.7125. 
929.7875. 
929.8625. 
929.9375. 


929.5125. 
929.5875. 
929.6625, 
929.7375, 
929.8125, 
929.8875, 
929.9625, 


(b)  The  following  frequencies  are 
available  to  all  eligible  part  90  users  for 
one-way  paging  systems  on  a  shared 
basis  only  and  will  not  be  assigned  for 
the  exclusive  use  of  any  licensee. 

929.0375,  929.0625,  929.0875,  929.1625, 
929.2625 

(c)  All  frequencies  listed  in  this 
section  may  be  used  to  provide  one-way 
paging  communications  to  persons 
eligible  for  licensing  under  subpart  B,  C, 
D,  or  E  of  this  part,  representatives  of 
Federal  Government  agencies,  and 
individuals.  The  provisions  of 

§  90.173(b)  apply  to  all  frequencies 
listed  in  this  section. 

(d)  Licensees  on  these  frequencies 
may  utilize  any  type  of  paging  operation 
desired  (tone  only,  tone-voice,  digital, 
tactile,  optical  readout,  etc.). 

(e)  There  shall  be  no  minimum  or 
maximum  loading  standards  for  these 
frequencies. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  the  effective  radiated 
power  and  antenna  height  for  base 
stations  providing  one-way  paging 
service  in  the  frequency  band  929-930 
MHz  must  not  exceed  1  kilowatt  (30 
dBw)  and  304  meters  (1000  feet)  above 
average  terrain  (AAT),  or  the  equivalent 
thereof  determined  from  the  following 
table: 


Antenna  hetght  (AAT) 
[meters/(feet)I 


Above  1357(4500) 

Atwve    1205  to   1357   (4000   to 

4500) 

Atwve    1056  to   1205   (3500   to 

4000) 

Above  904  to  1056  (3000  to 

3500) 

Above  762  to  904  (2500  to  3000) 
Above  609  to  762  (2000  to  2500) 
Above  457  to  609  (1500  to  2000) 
Above  304  to  457  (1000  to  1500) 


Effective 

radiated 

power 

(ERP) 

(watts) 


65 

70 

75 

100 
140 
200 
350 
600 


(g)  Stations  operating  as  part  of 
nationwide  paging  systems  under 
§  90.495(a)(3)  may  operate  at  a 
maximum  effective  radiated  power  of 
3500  watts. 

5.  Section  90.495  is  added  to  read  as 
follows: 

§  90.495    Cttannel  exclusivity  for  local, 
regional,  and  national  paging  systems. 

(a)(1)  Applicants  for  commercial  or 
non-commercial  private  paging  stations 
in  the  929-930  MHz  band  are  eligible 
for  channel  exclusivity  based  on  the 
minimum  separation  standards 
provided  in  this  section.  To  qualify  for 
exclusivity,  applicants  must  construct 
and  operate  a  local,  regional,  or 
nationwide  paging  system  that  conforms 
to  the  following  criteria: 

(i)  A  local  system  must  consist  of  at 
least  six  contiguous  transmitters,  except 
in  the  New  York,  Los  Angeles,  and 
Chicago  markets,  as  defined  in  §  90.741. 
where  18  contiguous  transmitters  are 
required.  For  purposes  of  this  section, 
transmitters  will  be  considered 
contiguous  if: 

(A)  Each  transmitter  is  located  within 
25  miles  (40  kilometers)  of  at  least  one 
other  transmitter  in  the  system; 

(B)  The  combined  areas  defined  by  a 
12.5  mile  radius  around  each 
transmitter  form  a  single  contiguous 
area;  and 

(C)  No  transmitter  is  co-located  with 
any  other  transmitter  being  counted  as 
part  of  a  local  system  for  piu-poses  of 
this  section. 

(ii)  Transmitters  will  be  considered 
co-located  for  purposes  of  this  section  if 
they  are  situated  on  a  common  antenna, 
building,  antenna  farm,  or  similar 
facility. 

(2)  A  regional  system  must  consist  of 
70  or  more  transmitters,  not  necessarily 
contiguous  as  defined  in  paragraph 
(a)(l)(i)  of  this  section,  located  in  no 
more  than  twelve  adjacent  states  in  the 
continental  United  States.  In  each  of  the 
top  thirty  markets  Hsted  in  §90.741.  no 
transmitter  may  be  counted  as  part  of  a 
regional  system  under  this  paragraph 
unless  it  would  also  qualify  as  part  of 

a  local  system  under  paragraph  (a)(l)(i) 
of  this  section. 

(3)  A  nationwide  system  must  consist 
of  300  or  more  transmitters  in  the 
continental  United  States,  Alaska, 
Hawaii,  and  Puerto  Rico,  and  must 


provide  service  to  at  least  50  markets 
listed  in  §90.741,  including  25  of  the 
top  50  markets  and  two  markets  in  each 
of  the  following  regions: 

(i)  Region  1 — Connecticut.  Maine. 
Massachusetts,  New  Hampshire.  New 
York.  Rhode  Island.  Vermont. 

(ii)  Region  2— Delaware.  District  of 
Columbia.  Maryland,  New  Jersey, 
Pennsylvania,  Virginia,  West  Virginia. 

(iii)  Region  3 — Illinois.  Indiana,  Ohio. 
Michigan.  Wisconsin. 

(iv)  Region  4 — Alabama.  Florida. 
Georgia.  Kentucky,  Louisiana, 
Mississippi,  North  Carolina.  South 
Carolina.  Tennessee. 

(v)  Region  5 — Arkansas.  Kansas, 
Missouri.  Oklahoma,  Texas. 

(vi)  Region  6 — Arizona.  Colorado, . 
Idaho,  Iowa,  Minnesota,  Montana, 
Nebraska,  New  Mexico,  North  Dakota. 
Oregon.  South  Dakota,  Utah, 
Washington.  Wyoming. 

(vii)  Region  7 — California,  Nevada. 

(4)  No  transmitter  may  be  counted  as 
part  of  a  local,  regional,  or  nationwide 
system  under  this  section  unless  it  is 
capable  of  at  least  100  watts  output 
power,  has  simulcast  capability,  and  is 
to  be  operated  as  part  of  the  paging 
system  for  which  channel  exclusivity  is 
sought.  Transmitters  that  are  part  of  a 
single  paging  system  need  not  be 
licensed  to  a  single  entity  to  comply 
with  this  requirement. 

(5)  Frequency-agile  transmitters  may 
be  counted  no  more  than  once  for 
purposes  of  this  section.  A  licensee 
using  frequency-agile  transmitters  may 
qualify  for  exclusivity  on  a  second 
frequency  by  constructing  twice  the 
number  of  transmitters  required  to 
obtain  exclusivity  on  a  single  frequency, 
provided  that  all  other  requirements  of 
this  section  are  met. 

(6)  The  provisions  of  this  section 
apply  solely  to  the  fi^quencies  listed  in 
§  90.494(a). 

(b)  If  a  paging  licensee  qualifies  for 
exclusivity  under  paragraph  (a)  of  this 
section,  no  co-channel  authorization 
may  be  granted  to  another  applicant 
except  in  compliance  with  the 
separation  requirements  set  forth  in  this 
paragraph. 

(1)  Tlie  following  table  of  heights  and 
powers  is  used  to  classify  all  929-930 
MHz  paging  stations: 


Average  antenna  hetght  atx)ve  average  terrain  Imeters/(fe€t)l 


Station  Class 


1206-1526  (4001-5000)  G 

862-1205  (2826-4000)  H 

610-861  (2001-2825)  K 

427-609  (1401-2000)  L 

304-426  (1001-1400)  L 


G 
G 
H 
K 

L 


F 
G 
H 
H 
K 


E 
F 
G 
G 
H 


F 
F 
F 
G 
G 


F 
F 
F 
G 
G 
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Avefage  antsnna  heJQht  above  average  terrain  [metarV(«8et)] 


Statiort  Class 


177-a03  (581-1000) 
0-176  (0-680) 


L 
L 


Effec&>>9  radiated  power  (watte) 


L 
L 


125 


250 


L 
500 


L 
L 

1000 


K 
L 

1860 


H 

L 

3500 


Minimum  Separation  Between  Co-channel  Stations 

(Ulomflte(V(maBsH 


StaSonOasa: 


L 
K 
H 
Q 

F 


112(70) 

120(75) 

128(80) 

163(101) 

223(139) 


StErtondass 


125(78) 

133(83) 

168  (104) 

227(142) 


138(86) 
173(107) 
233(145) 


187(116) 
247  (154) 


H 


2TO(171) 


(3)  No  co-channel  authorization  will 
be  granted  In  the  continental  United 
States,  Alaska.  Hawaii,  or  Puerto  Rico 
on  any  frequency  assigned  to  a 
nationwide  pagina  system  as  defined  in 
paragraph  (a)(3)  of  this  section. 

(4)  The  separation  standards  set  forth 
in  this  section  do  not  apply  to  the 
placement  of  coK±annel  stations  that 
have  been  authorized  on  or  prior  to 
October  14, 1993  or  that  are 
subsequently  authorized  based  on 
applications  filed  with  the  Cijmmission 
on  or  prior  to  October  14, 1993. 

(c)  A  proposed  paging  system  that 
meets  the  criteria  for  channel 
exclusivity  under  paragraph  (a)  of  this 
section  will  be  granted  exclusivity 
under  this  section  at  the  time  of  initial 
licensing.  Such  exclusivity  will  expire 
unless  the  proposed  system  (or  a 
sufficient  portion  of  the  system  to 
quahfy  for  exclusivity)  is  constructed 
and  operating  within  eight  months  of 
the  liceasLng  date.  If  exclusivity  expires 
for  failure  to  construct  a  qualified 
sj'stem: 

(1)  The  licensee  may  operate 
constTupted  stations,  but  such  operation 
will  be  secondary  to  that  of  any  licensee 
who  qualifies  for  bxclusivity  tinder  this 
section;  and 

(2)  The  licensee  may  not  apply  for  any 
new  station  authorization  in  the 
previously  proposed  service  area  for  one 
year  fi-om  the  expiration  of  exclusivity. 

(d)  Applications  for  channel 
exclusivity  may  request  no  more  than 
one  frequency  in  each  location  to  be 
served.  No  applicant  or  affiliate  of  an 
applicant  may  apply  for  an  additional 
frequency  in  an  area  that  is  the  subject 
of  the  applicant's  prior  appUcation 
unless  the  system  proposed  in  the  prior 
apphcatipn  has  been  constructed,  is 


operating,  and  meets  the  criteria  set 
forth  in  paragraph  (a)  of  this  secUon. 

(e)  Paging  licensees  may  obtain 
channel  exclusivity  for  stations  that 
have  been  authorized  on  or  prior  to 
October  14, 1993.  or  for  stations  that  are 
subsequently  authorized  based  on 
applications  filed  vrtth  the  Commission 
on  or  prior  to  October  14. 1993,  by 
showing  that  such  stations  constitute 
part  of  a  paging  system  that  meets  the 
criteria  set  fi»th  in  paragraph  (a)  of  this 
section. 

(f)  Appbcations  for  stations  will  be 
deemed  mutually  exclusive  if  they  are 
filed  on  the  same  day  for  the  same 
frequency  and  if  the  grant  of  both 
appbcations  would  violate  the 
separation  standards  set  forth  in 
paragraph  (b)  of  this  section.  Where  a 
929-930  MHz  licensee  applies  to  add  a 
station  or  stations  to  a  system  that  has 
previously  qualified  for  exclusivity 
under  paragraph  (a)  of  this  section, 
applicanU  who  are  seeking  to  construct 
new  systems  in  the  same  area  and 
whose  applications  are  mutually 
exclusive  with  the  licensee's  3ppUcation 
will  be  deemed  ineligible  and  such 
applications  will  be  dismissed  as 
unacceptable  for  filing. 

6.  Section  90.49^  is  added  to  read  as 
follows: 

190.496    ExtWMlMJ  ImplMTMntstion 
schedule. 

For  applications  filed  with  the 
Commission  after  October  14. 1993,  a 
period  of  up  to  three  years  may  be 
authorized  for  construction  and 
commencement  of  operations  if  the 
proposed  system  to  be  constructed 
qualifies  for  channel  exclusivity  under 
S  90.495(a),  is  comprised  of  more  than 
30  transmitters,  and  the  applicant 


submits  justification  for  an  extended 
implementation  period. 

(a)  The  justification  must  include 
reasons  for  reqidring  an  extended 
construction  period  and  a  proposed 
construction  schedule  (with 
milestones).  The  applicant  must  elso 
provide  a  construction  cost  estimate  and 
must  certify  that  Mrithin  30  days  of  the 
grant  of  its  application.  It  will  either 
place  a  sum  equal  to  the  estimate  In  an 
escrow  account  or  obtain  a  performance 
bond  payable  in  that  amoimt  An 
applicant  who  pn^wses  to  establish  an 
escrow  fund  or  obtain  a  bond  equal  to 
$20,000  for  each  proposed  transmitter 
and  who  otherwise  meets  our  slow- 
growth  criteria  will  be  presumed  to 
qualify  for  an  extension.  An  applicant 
whose  request  is  based  on  a  cost 
estimate  lower  than  $20,000  per 
transmitter  vrill  not  receive  this 
presumption  and  must  submit  an 
itemized  statement  demonstrating  that 
the  reduced  estimate  is  reasonable, 
(b)  A  licensee  who  elects  to  place 
funds  in  escrow  as  provided  in 
paragraph  (a)  of  this  section  must 
provide  the  Commission  with  the  name 
of  the  financial  institution  that  holds  the 
escrow  account  and  the  account 
number.  A  licensee  who  elects  to  post 
a  performance  bond  as  provided  in 
paragraph  (a)  of  this  section  must  use  a 
siu^ty  company  deemed  acceptable 
within  the  meaning  of  31  U.S.C  9304  et 
seq.  (see,  e.g.,  Department  of  the 
Treasury  Fiscal  Service.  Companies 
Holding  Certificates  of  Authority  as 
Acceptable  Sureties  on  Federal  Bonds 
and  As  Acceptable  Reinsuring 
Companies,  57  FR  29356  (1992)),  and 
.the  bond  must  name  the  United  States 
Treasury  as  beneficiary  in  the  event  of 
the  licensee's  defauh.  The  licensee  must 
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provide  the  Commission  with  a  copy  of 
the  performance  bond,  including  all 
details  and  conditions. 

(c)  As  construction  of  the  system 
proceeds,  the  hcensee  may  draw  from 
the  escrow  account  or  reduce  the  bond 
amount  to  reflect  costs  incurred,  except 
that  the  amount  of  any  reduction 
amount  may  not  exceed  the  originally 
estimated  construction  cost  of  diat 
portion  of  the  system,  even  if  the  actual 
cost  was  higher.  The  amoxmt  of  the 
reduction  is  subject  to  review  and 
modification  by  the  Commission.  If  the 
licensee  fails  to  construct  all  or  part  of 
the  proposed  system  within  the 
extended  construction  period,  the 
escrow  balance  or  the  outstanding 
principal  on  the  bond  will  be  paid  to  the 
United  States  Treasury. 

(d)  If  an  extended  construction 
schedule  is  authorized  under  this 
section,  channel  exclusivity  imder 
§  90.495  will  be  extended  for  the 
duration  of  the  construction  period. 

(e)  Authorizations  under  this  section 
are  conditioned  upon  the  licensee's 
compliance  with  tiie  submitted 
extended  implementation  schedule. 
Failure  to  meet  the  schedule  will  result 
in  loss  or  authorizations  for  facilities  not 
constructed  and  loss  of  exclusivity  as 
provided  in  §  90.495(c). 

(FR  Doc.  93-28920  Filed  11-24-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[OocKet  No.  LVM  89-01;  Notic«  14} 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Final  Decision 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  decision. 

SUMMARY:  This  decision  is  issued  in 
response  to  a  petition  filed  by  Rolls- 
Royce  Motors,  Ltd.  (Rolls-Royce) 
requesting  that  it  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  its  model  year  (MY) 
1995  and  1996  passenger  automobiles, 
and  that  lower  alternative  standards  be 
established  for  it.  This  decision  exempts 
Rolls-Royce  and  establishes  an 
alternative  standard  of  14.6  mpg  for 
each  of  MYs  1995  and  1996  for  Rolls- 
Royce. 

DATES:  Effective  date.  January  10, 1994. 


Applicability:  This  exemption  and  the 
alternative  standards  apply  to  Rolls- 
Royce  for  MYs  1995  and  1996. 

Petitions  for  reconsideration:  Petitions 
for  reconsideration  must  be  received  no 
later  than  December  27, 1993. 
ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  docket 
number  and  notice  number  cited  in  the 
heading  of  this  notice  and  must  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Yolene  Young,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW..  Washington  DC  20590.  Ms. 
Young's  telephone  number  is:  (202) 
366-4802. 

SUPPLEMENTARY  INFORMATION: 

Background 

NHTSA  is  exempting  Rolls-Royce 
from  the  generally  applicable  average 
fuel  economy  standard  for  1995  and 
1996  model  year  (MY)  passenger 
automobiles  and  establishing  alternative 
standards  applicable  to  Rolls-Royce  for 
each  of  these  model  years.  This 
exemption  is  issued  under  the  authority 
of  section  502(c)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  as 
amended  (the  Act)  (15  U.S.C.  2002(c)). 
Section  502(c)  provides  that  NHTSA 
may  exempt  a  low  volume  manufacturer 
of  passenger  automobiles  from  the 
generally  applicable  average  fuel 
economy  standards  for  passenger 
automobiles  if  NHTSA  concludes  that 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standard  for  that  manufacturer  at  its 
maximum  feasible  level.  Under  the  Act, 
a  low  volume  manufacturer  is  one  that 
manufactured  (worldwide)  fewer  than 
10,000  passenger  automobiles  in  the 
second  MY  before  the  MY  for  which  the 
exemption  is  sought  (the  affected  MY) 
and  that  will  manufacture  fewer  than 
10.000  passenger  automobiles  in  the 
affected  MY.  In  deterjpining  maximum 
feasible  average  fuel  economy,  the 
agency  is  required  by  section  502(e)  of 
the  Act  to  consider: 

(1)  Technological  feasibility; 

(2)  Economic  practicability; 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

Proposed  Decision  and  Public  Comment 

This  final  decision  was  preceded  by  a 
proposed  decision  announcing  the 
agency's  tentative  conclusion  that  Rolls- 


Royce  should  be  exempted  from  the 
generally  applicable  MY  1995  and  1996 
passenger  automobile  average  fuel 
economy  standard  of  27.5  mpg,  and  that 
an  alternative  standard  of  14.6  mpg  be 
established  for  Rolls-Royce  for  each  of 
those  model  years  (58  FR  41228;  August 
3, 1993). 

The  agency  received  one  comment  in 
response  to  the  proposed  decision.  The 
comment  was  from  Mr.  William  R.  Ludt, 
who  recommended  that  the  alternative 
Standards  proposed  for  Rolls-Royce  be 
amended  to  16.5  mpg  for  MY  1995,  and 
17.8  mpg  for  MY  1996.  Mr.  Ludt  stated 
that  the  alternative  standards  he 
recommended  would  "more  closely 
reflect  the  intent  of  the  regulations," 
since  16.5  and  17.8  mpg  represent, 
respectively,  "compliance  factor(s)"  of 
60  percent  and  65  percent  of  the 
generally  applicable  standard  of  27.5 
m 


NHTi: 


rSA  has  decided  not  to  adopt  Mr. 
Ludt's  recommendation.  NTTTSA's 
proposed  decision  presented  several 
reasons  why  it  would  not  be 
technologically  feasible  or  economically 
practicable  for  Rolls-Royce  to  improve 
the  fuel  economy  of  its  MY  1995  and 
1996  automobiles  above  an  average  of 
14.6  mpg.  Mr.  Ludt  did  not  refute  the 
agency's  reasoning  or  provide  a 
technical  evaluation  of  how  the  higher 
standards  he  proposed  for  MYs  1995 
and  1996  would  be  technologically 
feasible  and  economically  practicable. 
Thus,  the  agency  has  no  basis  to  adopt 
Mr.  Ludt's  recommendations. 

NHTSA  Final  Determination 

Therefore,  the  agency  is  adopting  the 
tentative  conclusions  set  forth  in  the 
proposed  decision  as  its  final 
conclusions,  for  the  reasons  set  forth  in 
the  proposed  decision.  Based  on  the 
conclusions  that  the  maximum  feasible 
average  fuel  economy  level  for  Rolls- 
Royce  in  each  of  MYs  1995  and  1996  is 
14.6  mpg,  that  other  Federal  motor 
vehicle  standards  will  not  affect 
achievable  fuel  economy  beyond  the 
extent  considered  in  the  proposed 
decision,  and  that  the  national  etlort  to 
conserve  energy  will  not  be  affected  by 
granting  this  exemption,  NHTSA  hereby 
exempts  Rolls-Royce  from  the  generally 
applicable  passenger  automobile 
average  fuel  economy  standard  for  the 
1995  and  1996  model  years  and 
establishes  an  alternative  standard  of 
14.6  mpg  for  Rolls-Royce  for  each  of 
these  years. 

Regulatory  Impacts 

NHTSA  has  analyzed  this  decision, 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation's  regulatory  policies  and 
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procedures  apply,  because  this  decision 
is  not  a  "rule,"  which  term  is  defined 
as  "an  agency  statement  of  general 
applicability  and  future  effect."  This 
exemption  is  not  generally  applicable, 
since  it  applies  only  to  Rolls-Royce.  If 
the  Departmental  policies  and 
procedures  were  applicable,  the  agency 
would  have  determined  that  this  action 
is  not  "significant."  The  principal 
impact  of  this  exemption  is  that  Rolls- 
Royce  will  not  be  required  to  pay  civil 
penalties  if  it  achieves  a  CAFE  level 
equivalent  to  the  alternative  standard 
established  in  this  notice.  Since  this 
decision  sets  an  ahemative  standard  at 
the  level  determined  to  be  Rolls-Royce's 
maximum  feasible  average  fuel 
economy,  no  fuel  would  be  saved  by 
establishing  a  higher  ahemative 
standard.  The  impacts  for  the  public  at 
large  will  be  minimal. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
decision  in  accordance  with  the 
National  Environmental  Policy  Act  and 
determined  that  this  decision  will  not 
significantly  affect  the  human 
environment.  Regardless  of  the  hiel 
economy  of  a  vehicle,  it  must  pass  the 
emissions  standards  which  fimit  the 
amount  of  emissions  per  mile  traveled. 
Thus,  the  quahty  of  the  air  is  not 
affected  by  this  exemption  and 
alternative  standard.  Further,  since 
Rolls-Royce's  MY  1995  and  1996 
automobiles  cannot  achieve  better  fuel 
economy  than  14.6  mpg.  granting  this 


exemption  will  not  affect  the  amount  of 
gasoline  available. 

Since  the  Regulatory  Flexibility  Act 
may  apply  to  a  decision  exempting  a 
manufacturer  from  a  generally 
applicable  standard,  I  certify  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  decision 
does  not  impose  any  burdens  on  Rolls- 
Royce.  It  reheves  the  company  from 
having  to  pay  civil  penalties  for 
noncompliance  with  the  generally 
apphcable  standard  for  MYs  1995  and 
1996.  Since  the  price  of  1995  and  1996 
Rolls-Royce  automobiles  will  not  be 
affected  by  this  decision,  the  purchasers 
will  not  be  affected. 

List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  amended  as  follows: 

PART  531— {AMENDED] 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2002;  delegation  of 
authority  at  49  CTR  1.50. 

2.  In  §  531.5,  the  introductory  text  of 
paragraph  (b)  is  republished  and 
paragraph  {b)(2)  is  revised  to  read  as 
follows: 

§  531 .5    Fuel  •conomy  standards. 


(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

*        •        «        •        • 

f2)  Rolls-Royce  Motors,  Inc. 

[MilM  p«r  gallon) 


Model  year 

Average 
fuel  econ- 
omy 
standard 

1978 

10.7 
108 
11  1 
107 
10.6 
99 
10.0 
10.0 
110 
112 
112 
112 
12.7 
12.7 
13.8 
13.8 
13.8 
146 
146 

1979 

1980 

1981  

1982 

1983 

1984 

1985 

1986 

1987 

1988 

1989 

1990 

1991  

1992 

1993 

1994 

1995 

1996 

Issued  on  November  19, 1993. 
Howard  M.  Smolkin, 

Executive  Director. 

[FR  Doc.  93-28946  Filed  11-24-93;  8:45  ami 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  ttw  pubhc  of  ttw  proposed 
issuance  o<  rules  and  regulations.  The 
purpose  of  t>ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
Oile  making  pnor  to  tfte  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

t4CFRPart39 
[Docket  No.  93^^AN£-63] 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  Model  PT6A-67D 
Turt>oprop  Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRML 

SUMMARY:  This  document  proposes  to 
supersede  priority  letter  AD  92-27-19 
by  adopting  a  new  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  Canada  (FVVC)  PT6A-67D 
turboprop  engines,  that  currently 
requires  inspections  of  the  compressor 
turbine  (CT)  disk  and  blades  for 
cracking  and  other  irregularities  using 
visual  inspections  and  fluorescent 
penetrant  inspections  (FPI).  That  AD 
also  requires  amending  the  Beech  Model 
1900D  Airplane  Flight  Manual  (AFM) 
and  installing  a  placard  that  alerts  the 
pilot  of  this  restriction.  This  proposal 
would  continue  all  the  requirements  of 
the  current  priority  letter  AD  and 
require  the  installation  of  parts  having 
an  improved  design  including  a  CT 
stator  assembly,  a  CT  shroud  housing, 
CT  turbine  blades,  feather  seals,  and  a 
small  exit  duct  assembly.  This  proposal 
is  prompted  by  the  manufacturer 
developing  new  design  improvements 
that  will  reduce  the  susceptibility  of  the 
CT  blades  to  high  cycle  fatigue  (HCF) 
damage.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
engine  failure  and  inflight  engine 
shutdown  due  to  HCF  failure  of  the  CT 
blades. 

DATES:  Comments  must  be  received  by 
January  25.  1994. 

ADOPESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 


93-ANE-53. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
"Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney  Canada,  1000  Marie- 
Victorin,  Longueil,  Quebec,  Canada  J4G 
lAl.  This  information  may  be  examined 
at  the  FAA,  New  England  Region,  Office 
of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Buriington.  MA 
01803-5299;  telephone  (617)  238-7137. 
fax  (617)  238-7199. 


SUPPLEMENTARY  INFORMATION: 
Continents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  c  ite  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economig. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-53."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-ANE-53,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

On  December  28. 1992.  the  Federal 
Aviation  Administration  (FAA)  issued 
priority  letter  AD  92-27-19,  ap>plicable 
to  Pratt  &  Whitney  Canada  (PWC) 
PT6A-67D  turboprop  engines,  that 
requires  deblading  the  compressor 
turt)ine  (CT)  disk;  inspecting  the  entire 
disk  surface  area  and  fir  tree  areas  of  the 
CT  blades  for  cracking  and  the  trailing 
edge  of  the  blade  airfoil  section  for 
irregularities,  using  visual  inspections 
and  fluorescent  penetrant  inspections 
(FPI).  That  AD  also  requires  amending 
the  Beech  Model  1900D  Airplane  Flight 
Manual  (AFM)  by  inserting 
requirements  that  describe  restricting 
continuous  engine  operation  above 
94.0%  and  below  97.1%  Nl  (Gas 
Generator  RPM);  and  installing  a 
placard  that  alerts  the  pilot  of  this 
restriction.  That  action  was  prompted 
by  a  report  from  Transport  Canada, 
which  is  the  airworthiness  authority  of 
Canada.  Transport  Canada  advised  that 
they  received  a  report  of  a  CT  blade 
failure  due  to  a  high  cycle  fatigue  (HCF) 
fracture  in  the  fir  tree  area  of  the  blade 
while  exposed  to  normal  engine 
vibrations.  That  condition,  if  not 
corrected,  could  result  in  an  engine 
failure  and  infiight  engine  shutdown 
due  to  a  CT  blade  fracture. 

Since  the  issuance  of  that  priority 
letter  AD,  the  manufacturer  has 
developed  parts  having  an  improved 
design,  including  a  CT  stator  assembly, 
a  CT  shroud  housing.  CT  turbine  blades, 
feather  seals,  and  a  small  exit  duct 
assembly.  These  design  improvements 
entail  installing  a  CT  vane  ring  with 
fourteen  vanes,  replacing  25  vanes  on 
the  existing  PWC  PT6A-67D  engine, 
thereby  reducing  vibratory  input  to  the 
CT  blades.  The  improved  CT  blade  with 
feather  seals  also  improves  blade  root 
cooling  air  flow. 

PWC  has  issued  Service  Bulletin  (SB) 
No.  14128,  Revision  3.  dated  April  19, 
1993,  that  specifies  procedures  for  CT 
blade  inspections;  SB  No.  14132. 
Revision  1,  dated  May  12, 1993.  that 
specifies  procedures  for  CT  stator  vane 
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replacement;  and  SB  14142,  Revision  1. 
dated  May  12,  1993,  that  specifies 
procedures  for  CT  blade  replacement. 
Transport  Canada  classified  these 
service  bulletins  as  mandatory  and 
issued  AD  CF-92-25-R1,  dated  June  1. 
1993,  in  order  to  assure  the 
airworthiness  of  these  PWC  PT6A-67D 
engines  in  Canada. 

This  engine  model  is  manufactured  in 
Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PWC  PT6A-€7D 
engines  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  supersede  priority 
letter  AD  92-27-19  to  retain  the 
inspections  and  AFM  revisions  required 
by  the  current  AD,  but  would  also 
require  installation  at  the  next  shop  visit 
after  the  effective  date  of  this  AD,  or 
December  31,  1994.  whichever  occurs 
first,  the  CT  turbine  stator  assembly,  CT 
shroud  housing,  small  exit  duct 
assembly,  CT  blades,  and  feather  seals. 
Installation  of  this  hardware  constitutes 
terminating  action  to  the  inspections 
required  by  this  AD.  PWC  has  advised 
the  FAA  that  December  31,  1994,  is  the 
earliest  compliance  end-date  possible 
due  to  parts  availability.  The  actions  are 
required  to  be  accomplished  in 
accorddHue  with  the  service  bulletins 
described  previously.  Engines 
manufactured  after  the  introduction  of 
these  new  parts  already  include  these 
design  iinprovei.  ents.  Therefore,  this 
proposal  limits  the  applicability  by 
engine  serial  number  to  those  engines 
manufactured  before  the  new  parts  were 
introduced. 

There  are  approximately  100  engines 
of  the  affected  design  in  the  woridwide 
fleet.  The  FAA  estimates  that  87  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  40 
work  Hours  per  engine  to  accomplish 
the  profiosed  installation  of  improved 
hardware,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  PWC  advises 
the  FAA  that  it  will  reimburse  operators 
for  the  cost  of  labor  and  the  cost  of 
required  parts.  Based  on  these  figures, 
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the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
negligible. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
n.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directi\>e: 

Pratt  &  Whitney  Canada:  Docket  No.  93- 
ANE-53. 

Applicability:  Praft  &  Whitney  Canada 
(PWC)  Model  PT6A-67D  turboprop  engines 
with  serial  numbers  prior  to  PC-Ell 4 100, 
installed  on  but  not  limited  to  Beech  Model 
1900D  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  failure  and  inflight 
engine  shutdown  due  to  high  cj'cle  fatigue 


(HCF)  failure  of  the  compressor  turbine  (CT) 
blades,  accomplish  the  following: 

(a)  Prior  to  further  flight,  amend  the  Beech 
Model  1900D  Aircraft  Flight  Manual  (AFM) 
Part  Number  (P/N)  129-590000-3,  by 
inserting  the  following  requirements  between 
pages  2-4  and  2-5: 

•ENGINE  OPERATING  UMITATIONS 

Gas  Generator  RPM  (Nl)— Continuous 
operation  of  the  gas  generator  between  94  0% 
and  97.1%  is  prohibited. 

Notes 

1.  This  limitation  does  not  prohibit  the  use 
of  Nl 's  between  94 .0%  and  97. 1  %  when  the 
pilot  in  command  determines  that  the  power 
setting  is  required  for  the  safe  operation  of 
the  airplane.  If  such  occurrences  exceed  5 
minutes,  the  engine(s)  must  be  inspected  in 
accordance  with  Praft  ft  Whitney  Canada 
Service  Bulletin  No.  14128.  Revision  3.  dated 
April  19. 1993. 

2.  This  limitation  does  not  prohibit  the  use 
of  static  Take-Off  Power  and  Maximum 
Continuous  Power  between  94.0%  and 
97.1%  Nl  to  meet  the  required  Take-Off 
performance.  If  such  occurrences  exceed  5 
minutes,  the  engine(s)  must  be  inspected  in 
accordance  with  Pratt  ft  Whitney  Canada 
Service  Bulletin  No.  14128.  Revision  3,  dated 
April  19, 1993. 

3.  Operation  at  94.0%  and  below,  and  at 
97.1%  and  above  are  permitted.  Continuous 
operation  at  94.1%  through  97.0%  is 
prohibited. 

4.  "Continuous  Operation"  means  time 
periods  exceeding  5  minutes. 

5.  High  Speed  Cruise  Power  Tables  found 
in  the  Pilot's  Operating  Manual  may  produce 
Nl's  in  the  prohibited  range.  Flights  should 
be  planned  using  Intermediate  or  Long  Range 
Power  settings. 

6.  The  goal  of  the  operator  should  be  to 
keep  the  total  time  of  operation  in  the 
prohibited  range  to  the  absolute  minimum, 
since  the  effects  of  operating  between  NTs  of 
94.0%  and  97.1%  are  cumulative. 
Placards 

Located  in  front  of  the  pilot  on  the  aft  edge 
of  the  glareshield  between  the  Master 
Caution  annunciator  and  the  fire  extinguisher 
control  switch: 

CONTINUOUS  OPERATION  BETWEEN 

94.0%  A.NiD  97.1%  Nl  IS  PROHIBITED 

SEE  AFM 

(b)  Compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD  may  also  be 
accomplished  by  inserting  a  copy  of  this  AD 
info  the  Beech  Model  1900D  AFM. 

(c)  Prior  to  further  flight,  install  the  placard 
as  specified  in  paragraph  (a)  of  this  AD. 

(d)  For  engines  that  have  not  been 
inspected  prior  to  the  effective  date  of  this 
AD  in  accordance  with  PWC  SB  No.  14128. 
Revision  1,  dated  November  13, 1992,  or 
debladed  and  inspected  in  accordance  with 
PWC  SB  No.  14128.  Revision  2.  dated 
December  22,  1992,  or  PWC  SB  No.  14128. 
Revision  3,  dated  April  19, 1993.  accomplish 
the  following: 

(1)  For  engines  with  Serial  Numbers  PC- 
El  14001  to  PC-El  14044,  within  25  hours 
time  in  service  (TIS)  after  the  effective  date 
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of  this  AD,  deblade  the  CT  disk,  insp>ect  the 
entire  disk  surface  area  and  fir  tree  area  of 
the  CT  blades  for  cracking  and  the  trailing 
edge  of  the  blade  airfbil  ssction  for 
irregularities,  and  replace,  if  necessary,  with 
serviceable  parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128.  Revision  3,  dated  April  19. 1993. 

(2)  For  engines  with  Serial  Numbers  PC- 
E114045  to  PC-E114099.  within  50  hours  TIS 
after  the  effective  date  of  this  AD.  deblade  the 
CT  disk,  inspect  the  entire  disk  surface  area 
and  fir  tree  area  of  the  CT  blades  for  cracking, 
and  replace,  if  necessar>'.  with  serviceable 
parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PVVC  SB  No. 
14128.  Revision  3,  dated  April  19, 1993. 

(e)  For  engines  that  have  been  inspected  in 
accordance  with  PWC  SB  No.  14128, 
Revision  1.  dated  November  13. 1992.  prior 
to  the  efliective  date  of  this  AD.  deblade  the 
CT  disk,  inspect  the  entire  disk  surface  area 
and  fir  tree  area  of  the  CT  blades  for  cracking, 
and  replace,  if  necessary,  with  serviceable 
parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  3.  dated  April  19. 1993.  as 
follows: 

(1)  For  blade  sets  with  greater  than  600 
hours  TIS  since  new  on  the  effective  date  of 
this  AD.  deblade.  inspect,  and  replace,  if 
necessary,  within  the  next  50  hours  TIS. 

(2)  For  blade  sets  with  greater  than  or  equal 
to  250  hours  TIS.  and  less  than  or  equal  to 
600  hours  TIS,  since  new,  on  the  effective 
date  of  this  AD,  deblade,  inspect,  and 
replace,  if  necessary,  within  the  next  100 
hours  TIS. 

(3)  For  blade  sets  with  less  than  250  hours 
TIS  since  new  on  the  effective  date  of  this 
AD.  deblade.  inspect,  and  replace,  if 
necessary,  within  the  next  250  hours  TIS. 

(f)  For  uninstalled  CT  disk  and  blade 
assemblies  that  have  not  been  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 

2,  dated  December  22. 1992,  or  PWC  SB  No. 
14128.  Revision  3,  dated  April  19, 1993,  in 
the  preceding  250  hours  TIS  from  the 
effective  date  of  this  AD.  deblade  the  CT 
disk,  inspect  the  entire  disk  surfiace  area  and 
fir  tree  area  of  CT  blades  for  cracking,  and 
replace,  if  necessary,  with  serviceable  parts, 
in  accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 

3,  dated  April  19, 1993,  prior  to  installation. 

(g)  For  engines  with  CT  disk  and  blade 
assemblies  that  have  been  debladed  and 
inspected  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  2.  dated  December  22. 1992, 
or  PWC  SB  No.  14128.  Revision  3,  dated 
April  19. 1993,  prior  to  the  effective  date  of 
this  AD,  within  250  hours  TIS  since  the  last 
deblading  and  inspection,  deblade  the  CT 
disk,  inspect  the  entire  disk  surface  area  and 
fir  tree  area  of  CT  blades  for  cracking,  and 
replace,  if  necessary,  with  serviceable  parts, 
in  accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128.  Revision 
3.  dated  April  19, 1993. 

(h)  For  CT  disk  and  blade  assemblies  that 
have  been  debladed  and  inspected  in 
accordance  with  paragraphs  (d).  (e),  (f),  and 
(g)  of  this  AD.  deblade  the  CT  di«k,  reinspect 
the  entire  disk  surface  area  and  fir  tree  area 


of  CT  blades  for  cracking,  and  replace,  if 
necessary,  with  serviceable  parts,  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128.  Revision 
3,  dated  April  19, 1993,  at  intervals  not  to 
exceed  250  hours  TIS  since  the  last  deblading 
and  inspection  performed  in  accordance  with 
the  Accomplishment  Instructions  of  PWC  SB 
No.  14128,  Revision  3,  dated  April  19. 1993. 

(i)  Install  a  CT  stator  assembly,  a  CT 
shroud  housing,  and  a  small  exit  duct 
assembly  in  accordance  with  PWC  SB  No. 
14132,  Revision  1,  dated  May  12, 1993,  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  or  December  31, 1994,  whichever  occurs 
first. 

(j)  Install  CT  blades  and  feather  seals  in 
accordance  with  PWC  SB  No.  14142, 
Revision  1,  dated  May  12, 1993,  at  the  next 
shop  visit  after  the  effective  date  of  this  AD, 
or  December  31 ,  1994,  whichever  occurs  first. 

(k)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  when  major  engine  flanges  are 
separated. 

(1)  Installation  of  improved  hardware  in 
accordance  with  paragraphs  (i)  and  (j)  of  this 
AD  constitutes  terminating  action  for  the 
inspections  required  by  paragraphs  (d) 
through  (h)  of  this  AD. 

(m)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(n)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  19. 1993. 
Mark  C.  Fulmer. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-28954  Filed  11-24-93;  8:45  am] 
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14CFRPart71 

[Airspace  Docket  No.  93-ASW-48] 

Proposed  Modification  of  Class  E 
Airspace:  Follett,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E  airspace  at  Follett, 
TX.  The  cancellation  of  the 
nondirectional  radio  beacon  (NDB) 
Runway  (RWY)  35  standard  instrument 
approach  procedure  (SlAP)  serving  the 


Follett/Lipscomb  County  Airpjort  has 
necessitated  this  proposal.  Controlled 
airspace  extending  upward  fi"om  700 
feet  above  ground  level  (AGL)  is  no 
longer  needed  for  instrument  flight  rule 
(IFR)  operations  for  the  NDB  RWY  35 
SLAP  at  this  location,  Airspace 
reclassification,  effective  September  16. 
1993,  has  discontinued  the  use  of  the 
term  "transition  area."  Designated 
airspace  extending  upward  from  700 
feet  above  ground  level  will  use  the 
term  "Qass  E  airspace"  for  general 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  January  10. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASVV-49,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth.  TX,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division  Southwest  Region,  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch.  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  "ADDRESSES." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
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statement:  "Comments  to  Airspace 
Docket  No.  93-AS\V-49."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  4400  blue 
Mound  Road.  Fort  Worth.  TX  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  mil  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Qrcular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  FoUett.  TX. 
The  cancellation  of  the  NDB  RWY  35 
standard  instrument  approach 
procedure  (SIAP)  ser\ing  the  Follett/ 
Lipscomb  County  Airport  has  prompted 
this  proposal.  Controlled  airspace  will 
no  longCT  be  needed  for  the  NDB  RWY 
35  SIAP  at  this  location.  Airspace 
reclassification  effecti\'e  September  16, 
1993,  has  discontinued  the  use  of  the 
term  "transition  area."  Designated 
airspace  extending  upward  from  700 
feet  above  the  ground  is  now  Class  E 
airspace. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  for  airspace  extending 
upward  from  700  feet  or  more  above 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17. 1993.  and  effective  September  16. 
1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  suteequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  aa 


established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore— (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1 354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  195^ 
1963  Comp.,  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2-  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  mote 
above  the  surface  of  the  earth. 


ASW  TX  E5  FoUett,  TX  (Revised] 

Follett/Lipscomb  County  Airport,  TX 

(Lat  36''26'27"N.,  long.  100t)7'25"  W.) 
Gage  VORTAC 
(Lat.  36''20'37"  N.,  long.  99''52'48"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-miIe 
radius  of  Follett/Lipscomb  County  Airport 
and  within  8  miles  north  and  4  miles  south 
of  the  296*  and  117*  radial's  of  the  Gage 
VORTAC  extending  from  the  airport  to  29.1 
miles  southeast  of  the  airport 


Issued  in  Fort  Worth.  TX,  on  November  8. 
1993. 

Larry  L.  Craig, 

Manager.  Air  Traffic  Division,  Southi/est 
Region . 

[FR  Doc.  93-28976  Filed  11-24-93;  8:45  am] 

BILUNO  COOC  O10-13-M 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  1 
pA-64-ei] 

RIN  1545-AQ88 

Capitalization  and  Inclusion  in 
Inventory  of  Certain  Costs;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Change  of  the  location  of  a 

public  hearing  on  proposed  regulations. 


SUMMARY:  This  document  provides 
notice  of  a  change  of  location  for  the 
public  hearing  on  proposed  regulations 
relating  to  accounting  for  costs  incurred 
in  producing  property  and  acquiring 
property  for  resale. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday.  November  30, 1993. 
beginning  at  1  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  in  room  3313.  Internal  Revenue 
Service  Building,  11  li  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-8452  or  (202) 622-7190 (not 
toll-firee  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  263  A  of  the 
Internal  Revenue  Code.  The  notice  of 
public  hearing  on  these  proposed 
regulation:;  was  published  in  the 
Federal  Register  for  Friday.  October  29, 
1993  (58  FR  58145),  and  a  rescheduling 
of  this  public  hearing:  change  of  date  to 
submit  requests  to  speak  and  outlines  of 
oral  comments  was  published  in  the 
Federal  Register  for  Wednesday. 
November  10, 1993  (58  FR  59698).  The 
notice  of  public  hearing  and 
rescheduling  of  the  public  hearing  for 
the  related  proposal  to  prepare  a 
revenue  procedure  (TD  8482)  were 
published  simultaneously  at  58  FR 
58101  and  58  FR  59657,  respectively. 
The  proposed  regulations  relating  to 
accounting  for  costs  incurred  in 
producing  property  and  acquiring 
property  for  resale  (IA-64-91)  and  the 
requests  for  comments  regarding  the 
approach  for  implemmiting  required 
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method  changes  (TD  8482)  were 
published  on  Monday.  August  9. 1993 
(58  FR  42198)  and  (58  PR  42263). 
respectively.  See  change  of  location  of 
the  public  hearing  for  TD  8482 
elsewhere  in  this  issue  of  theFederal 
Register. 

There  is  a  change  in  the  location  of 
the  public  hearing.  The  hearing  will  be 
held  in  the  Commi.ssioner's  Conference 
Room  (room  3313).  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW..  Washington,  DC. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  12:45 
p.m. 

All  other  details  with  respect  to  the 
previously  published  documents  remain 
the  same. 

Jacquelyn  B.  Burgess, 
Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 
|FR  Doc.  93-28925  Filed  11-24-93;  8:45  am) 
BILUNG  COOC  4630-01-U 


DEPARTMErrr  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  110  and  165 

[CCGO11-«3-0O7] 

RIN2115-AE62 

Regulated  Navigation  Area;  San  Pedro 
Bay.  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
restrict  vessel  movement  in  Commercial 
Anchorage  G  and  to  expand  the 
Regulated  Navigation  Area  at  the 
approach  to  Los  Angeles/Long  Beach 
Harbor,  California  and  prescribe  certain 
vessel  operating  requirements  for 
vessels  operating  in  that  area.  The 
proposed  changes  are  proactive 
prevention  measures  to  enhance 
navigation  safety  in  the  approach  to  and 
departure  from  this  heavily  transited 
area.  The  proposed  rule  would  not 
change  existing  regulations  associated 
with  the  pilot  areas. 
DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander(oan).  Eleventh  Coast  Guard 
District.  501  West  Ocean  Blvd.,  Long 
Beach.  CA  90822.  Attn:  CCGDll-93- 
007  or  may  be  delivered  te  suite  6200 
at  the  same  address  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (310)  980-4300  ext  501. 


The  Eleventh  Coast  Guard  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
suite  6200,  Eleventh  Coast  Guard 
District  office.  Long  Beach,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Scott  Pisel,  Aids  to 
Navigation  and  Waterways  Management 
Branch,  telephone  (310)  980-4300  ext 
501. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CCGDl  1-93-007)  and  die  specific 
section  of  this  proposal  to  which  each 
comment  apphes,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  vvriting  to  the  Eleventh 
District  Commander  at  the  address 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Commander 
Michael  Haucke,  Project  Manager,  and 
Lieutenant  Commander  Craig  Juckniess, 
Project  Counsel. 

Background  and  Purpose 

The  combined  harbor  of  Los  Angeles 
and  Long  Beach  is  the  largest  shipping 
complex  in  the  United  States.  Since 
1980,  over  7,000  vessels  have  called  on 
the  port  annually,  equalling  over  14,000 
transits  of  the  regulated  navigation  area. 
During  times  of  heavy  traffic,  incoming 
traffic  in  the  morning  and  outgoing 
traffic  in  the  evening,  large  ships  may  be 


closer  than  one  minute  apart  when 
moving  through  the  bottleneck  of  the 
two  breakwater  harbor  entrances  or 
gates.  The  Coast  Guard,  desiring  to  take 
a  proactive  role  in  the  prevention  of 
maritime  accidents,  proposes  to  restrict 
vessel  movement  in  Commercial 
Anchorage  G  and  expand  the  regulated 
navigation  area  to  ensure  maritime 
safety  through  better  regulation  of  vessel 
movements  in  the  prescribed  area. 

The  proposed  regulated  navigation 
area  contains  two  pilot  areas,  a 
restricted  navigation  area  and  a 
precautionary  area.  All  are  marked  on 
navigational  charts. 

The  now  disbanded  Los  Angeles/Long 
Beach  Port  and  Navigational  Safety 
Committee,  consisting  of  Long  Beach, 
Los  Angeles  and  Navy  Pilots;  Ports  of 
Los  Angeles  and  Long  Beach;  dry  cargo 
vessel  operators:  the  tanker  industry;  the 
towing  industry;  and  the  U.S.  Navy  and 
Coast  Guard,  worked  to  minimize  risk, 
reduce  close  calls,  and  prevent 
collisions  in  San  Pedro  Bay.  After  the 
EXXON  VALDEZ  grounding  in  1989. 
the  Committee  accelerated  their  work  to 
improve  navigational  safety  and  focused 
specifically  on  San  Pedro  Bay.  The 
Committee  agreed  that  a  larger  regulated 
navigation  area,  better  organization,  and 
better  regulation  of  incoming  and 
outgoing  vessel  traffic  was  needed  to 
prevent  accidents. 

Pursuant  to  the  State  of  California  Oil 
Spill  Prevention,  Abatement,  and 
Removal  Act  of  1990,  the  Long  Beach/ 
Los  Angeles  Harbor  Safety  Committee 
was  created.  This  new  committee,  with 
representatives  from  the  Ports  of  Los 
Angeles  and  Long  Beach,  local  pilots, 
tank  vessel  operators,  dry  cargo  vessel 
operators,  towing  industry,  a  local 
environmental  representative,  Los 
Angeles  Fisherman's  Association,  a 
maritime  labor  representative  and  the 
State  of  California,  agrees  that  better 
regulation  of  vessel  movements  in  the 
prescribed  area  will  increase  navigation 
safety. 

Discussion  of  Proposed  Amendments 

The  proposed  rules  will  enhance 
navigation  safety  by  requiring  specific 
vessels  within  the  designated  area  to 
operate  within  certain  parameters. 

It  is  proposed  that  the  existing 
regulation  concerning  Commercial 
Anchorage  G  (33  CFR  165.1109(d))  be 
moved  to  33  CFR  110.214(a)(7)(iii). 
Regulations  concerning  the  anchorages 
are  more  appropriately  located  in  33 
CFR  part  110. 

The  following  changes  to  §  165.1 109 
are  also  proposed: 

(1)  The  regulated  navigation  area  be 
expanded  to  three  nautical  miles  from 
the  breakwaters; 
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(2)  The  pilot  tree  coordinates  be 
converted  to  1983  North  American 
Datum: 

(3)  Specified  vessel  speed  in  the 
regulated  navigation  axea  be  limited  to 
12  knots; 

(41  All  verbal  contact  between 
specified  vessels  in  the  regulated 
navigation  area  be  communicated  in  the 
English  language; 

(5)  Specified  vessels  in  the  regulated 
navigation  area  be  required  to  make 
verbal  passing  arrangements  via 
radiotelephone  in  addition  to  sound 
signals  required  by  the  CX)LREGS; 

(6)  A  prohibition  bom  entering  the 
pilot  area  unless  inbound  or  outbound 
be  added. 

These  changes  are  proposed  for  the 
following  specific  reasons: 

(1)  hicreasing  the  size  of  the  regulated 
navigation  area  will  provide  for  safer 
and  more  orderly  traffic  movement 
further  away  iwm  the  breakwater 
entrances  than  exists  now.  This 
increased  distance  will  oblige  ships  to 
prepare  earlier  to  enter  port  and 
increase  the  level  of  awareness  on  the 
bridge  of  the  ship.  The  expanded 
regulated  navigaticai  area  will  also 
obUge  ships  to  align  themselves  before 
getting  too  close  to  the  breakwater  gates; 

(2)  The  geographic  boundaries  of  the 
pilot  areas  are  currently  described  in 
1927  datum.  The  proposed  rule  would 
update  the  boundary  coordinates  to 
reflect  the  datum  of  the  current  nautical 
charts; 

(3)  Limiting  vessel  speed  to  12  knots 
will  increase  safety  and  reduce  the  risk 
of  collisions.  The  current  practice  of 
assigning  longshoremen  when  the  vessel 
arrives  at  the  sea  buoy  has  encouraged 
inbound  vessels  to  exceed  20  knots 
when  approaching  the  pilot  area  as  they 
race  each  other  for  longshoreman 
assignments.  Pilots  have  reported 
difficulty  approaching  inbound  vessels 
with  the  pilot  boat  because  of  excessive 
speed.  Stopping  and  turning  distances 
on  the  vessels  to  which  this  limit 
applies  are  substantial.  A  speed  of  12 
knots  will  reduce  those  distances  and 
allow  for  longer  reaction  time  while  still 
allowing  sufficient  maneuverability. 
The  common  practice  of  high  speed 
transits  of  this  small  congested  area  is 
unsafe. 

(4)  and  (5)  Communication  is  the 
essence  of  collision  prevention  between 
vessels  in  close  proximity.  A  significant 
portion  of  the  requirements  from  both 
International  and  Inland  Navigation 
Rules  is  basic  communication.  These 
communication  requirements  are  based 
on  lights,  sounds,  and  shapes.  The  Ports 
and  Waterways  Safety  Act  (33  U.S.C. 
1221  ef.  seq.),  and  the  Vessel  Bridge-to- 
Bridge  Radiotelephone  Act  (33  U.S.C. 


1201  ef.  seq.)  is  implemeDtad  by  33  CFR 
parts  26  and  165.  authorize  the  issuance 
of  regulations  requiring  both  the 
carriage  and  use  of  voice 
conmiunications  equipment  by 
specified  vessels  in  areas,  such  as  the 
San  Pedro  Bay  regulated  navigation 
area,  which  have  been  determined  to 
pose  hazardous  vessel  traffic  conditions. 
This  proposed  rule  requires  VTjice 
communication  between  vessels  that  are 
meeting,  overtaking,  or  crossing  in  the 
regulated  na\igation  area  and  will 
enhance  and  complement  the  Rules  and 
the  Act  by  improving  communications 
between  approaching  ships. 

(6)  The  mix  of  recreational  boaters 
and  large  ships  in  the  approach  areas  of 
the  Los  Angeles  and  Long  Beach  harbors 
has  long  been  a  problem  and  concern. 
The  existing  regulated  navigation  area 
already  includes  restrictions  (which  will 
remain)  on  loitering  in  the  pilot  areas. 
The  Coast  Guard,  in  cooperation  with 
local  recreational  organizations, 
established  two  buoys  for  the 
recreational  boaters  to  use  as  turn 
marks.  This  was  a  highly  unusual  and 
unique  effort  to  move  small  boat  traffic 
out  of  the  pilot  areas  and  away  from  the 
large  ships  because  boaters  were  using 
the  harbor  approach  buoys  as  turn 
marks.  This  effort  has  enjojred  qualified 
success  mainly  from  organized  groups. 
The  problem  still  exists  however, 
necessitating  a  regulation  to  prohibit  all 
vessels  from  entering  the  pilot  area 
unless  inbound  or  outbound. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal. 
if  adopted  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


CoUectoa  of  Iafi>niMti(Hi 

This  proposal  contains  no  coUection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Environmental  Aaacasaent 

The  Coast  Guard  has  considered  the 
environ.mental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  fi^m  further 
environmental  documentation. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principals  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implicaticns  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  regulations  18.  Nov.  93. 

33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  U.S.  Coast  Guard 
proposes  to  amend  33  CFR  parts  110 
and  165  as  follows: 

PART1 1  (>-{  AMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  llO.la  and  each  section  listed  in 
llO.la  is  also  issued  under  33  U.S.C  1223 

and  1231. 

2.  Section  110.214  is  amended  by 
adding  paragraph  (aK7)  (iii)  to  read  as 

follows; 

§  11 0.21 4    Loa  Angefaa  and  Long  Beach 
Harbors,  California. 

(a)"   •   * 

(7)*   •   • 

(iii)  Vessels  30  meters  or  over  in 
length,  towing  vessels  of  8  m.eters  or 
over  in  length,  every  vessel  of  100  gross 
tons  and  upward  carrj'ing  one  or  more 
passengers  for  hire  while  navigating, 
and  each  dredge  and  floating  plant 
engaged  in  operations  shall  not  enter 
anchorage  G  unless: 

(A)  In  an  emergency; 

(B)  Proceeding  to  anchor  in  or 
departing  from  Commercial  Anchorage 
G; 
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(C)  Standing  by  with  confirmed  pilot 
boarding  arrangements;  or, 

(D)  Engaged  m  towing  vessels  to  or 
from  Commercial  Anchorage  G. 


PART  165— {AMENDED] 

3.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U  SC.  1231;  50  U.S.C.  191; 
33  CFR  1  05-l(g).  6  04-1,  6  04-6,  and  160.5. 
49CFR1.46. 

4.  Section  165.1109  is  revised  to  read 
as  follows: 

f  165.1 109    San  Padro  Bay,  California- 
Regulated  Navigation  Area. 

(a)  Location.  The  following  is  a 
regulated  navigation  area:  The  water 
area  of  San  Pedro  Bay  encompassed  by 
the  following  geographic  coordinates: 

From  Pt.  Fermin  Light  (33°42'18"  N. 
118°17'36"  W)  thence  along  the 
shoreline  to  the  San  Pedro  Breakwater, 
thence  along  the  San  Pedro  Breakwater 
and  the  Middle  Breakwater  (following 
the  COLREGS  Demarcation  Lines)  to 
Long  Beach  Channel  Entrance  Li^t  "2* 
(33''42'42"N.  118''14'42"  W),  thence 
south  southeast  to:  33°40'31"N. 
118°08'42"  W;  thence  west  to  33''40'31" 
N.  118''12'03"  W;  thence  west  southwest 
to  33'39'17"N.  llS'ie'CO"  VV;  thence 
northeast  to  33''40'06"  N.  118''17'38"  W; 
thence  north  to  the  point  of  origin. 

[Datum:  NAD  1983) 

(b)  Pilot  areas.  There  are  two  pilot 
areas  within  the  regulated  navigation 
area  described  in  paragraph  (a)  of  this 
section.  They  are  defined  as  follows: 

(1)  The  Los  Angeles  Pilot  Area  is 
enclosed  by  a  Hne  beginning  at  Los 
Angeles  Light  (33*'42'30"  N.  lia^lS'Oe" 
W);  thence  easterly  to  Los  Angeles  Main 
Channel  Entrance  Light  2  (33''42'42"  N. 
118''14'42"  VV),  thence  southeasterly  to: 
33''41'36.2"  N,  118''13'46.2"  W;  thence 
southwest  to  33''41'13.9"  N. 
118''14'55.4"  W;  thence  north  to  the 
point  of  origin. 

[Datum:  NAD  1983] 

(2)  The  Long  Beach  Pilot  Area  is 
enclosed  by  a  line  beginning  at  Long 
Beach  Light  (33''43'24"  N,  118"'11'12" 
W);  thence  easterly  to  Long  Beach 
Channel  Entrance  Light  2  (33''43'24"  N. 
118''10'48"  W).  thence  southerly  to: 
33°42'09.1"  N.  118n0'26.2"  W;  thence 
west  to  33°42'09.1"  N.  llSm'SS.S"  W; 
thence  northeasterly  to  the  point  of 
origin. 

[Datum:  NAD  1983) 

(c)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Floating  Plant— means  any  vessel, 
other  than  a  vessel  underway  and 
making  way.  engaged  in  any 
construction,  manufacturing,  or 
exploration  operation. 


(2)  Vessel — ^means  every  description 
of  watercraft,  used  or  capable  of  l^ing 
used  as  a  means  of  transportation  on 
water. 

(d)  Paragraphs  (d)  (1)  and  (2)  apply  to 
all  vessels  while  operating  within  the 
regulated  navigation  area: 

(1)  Los  Angeles  Pilot  Area: 

(i)  No  vessel  may  enter  the  Los 
Angeles  Pilot  Area  unless  it  is  entering 
or  departing  the  Los  Angeles  Main 
Channel  via  the  Los  Angeles  Harbor 
Entrance  (Angel's  Gate). 

(ii)  Vessels  entering  the  Los  Angeles 
Pilot  Area  shall  pass  directly  through 
without  stopping  or  loitering  unless 
stopping  is  necessary  to  embark  or 
disembark  a  pilot. 

(iii)  Vessels  shall  leave  Los  Angeles 
Approach  Lighted  Bell  Buoy  LA  to  port 
when  entering  and  departing  Los 
Angeles  Main  Channel; 

(2)  Long  Beach  Pilot  Area: 

(i)  No  vessel  may  enter  the  Long 
Beach  Pilot  Area  unless  it  is  entering  or 
departing  the  Long  Beach  Harbor 
Entrance  (Queen's  Gate). 

(ii)  Every  vessel  entering  the  Long 
Beach  Pilot  Area  shall  pass  directly 
through  without  stopping  or  loitering 
unless  stopping  is  necessary  to  embark 
or  disembark  a  pilot. 

(iii)  Every  vessel  shall  leave  Long 
Beach  Approach  Lighted  Whistle  Buoy 
LB  to  port  when  entering  and  departing 
Long  Beach  Channel  and  departing 
vessels  shall  pass  across  the  southern 
boundary  of  the  Long  Beach  Pilot  Area. 

(e)  Paragraphs  (e)  (1)  through  (4) 
apply  to  vessels  30  meters 
(approximately  98  feet)  or  over  in 
length,  each  towing  vessel  of  8  meters 
(approximately  26  feet)  or  over  in 
length,  every  vessel  of  100  gross  tons 
and  upward  carrying  one  or  more 
passengers  for  hire  while  navigating, 
and  each  dredge  and  floating  plant 
engaged  in  operations  in  the  regulated 
navigation  area: 

(1)  The  vessel's  speed  shall  not 
exceed  12  knots; 

(2)  All  verbal  contact  between  vessels 
shall  be  communicated  in  the  English 
language.  No  vessel  may  enter  or  transit 
within  the  regulated  navigation  area 
unless  there  is  at  least  one  person  on  the 
bridge  immediately  available  to 
communicate  with  other  vessels  in  the 
English  language; 

(3)  When  vessels  in  the  regulated 
navigation  area  encounter  meeting, 
crossing,  or  overtaking  situations  as 
defined  by  the  International  Regulations 
for  Prevention  of  Collisions  at  Sea,  1972 
(72  COLREGS)  the  master,  pilot  or 
person  in  charge  of  such  vessels  shall 
make  verbal  passing  arrangements  with 
each  other  over  radiotelephone  in 


addition  to  sound  signal  requirements  of 
the  72  COLREGS; 

(4)  No  such  vessel  may  enter  the 
waters  between  Commercial  Anchorage 
G  and  the  Middle  Breakwater  as  defined 
by  an  area  enclosed  by  a  line  beginning 
at  Los  Angeles  Main  Channel  Entrance 
Light  2  (33°42'42"N.  118''14'42"  W); 
eastward  along  the  middle  breakwater  to 
Long  Beach  Light  {33*'43'24"  N, 
118°11'12"  W);  south  to  latitude 
33''43'05.3"N.  longitude  118''11'15.3" 
W;  thence  westerly  to  latitude 
33°43'05.3"N,  longitude  IIS-U'IS?" 
W;  thence  southwesterly  parallel  to  the 
breakwater  to  latitude  33''42'29.9"  N. 
longitude  118*'14'18.0"  W  and  back  to 
the  point  of  origin,  unless  such  vessel  is: 

(i)  In  an  emergency; 

(ii)  Proceeding  to  anchor  in  or 
departing  Commercial  Anchorage  G; 

(iii)  Standing  by  with  confirmed  pilot 
boarding  arrangements;  or, 

(iv)  Engaged  in  towing  vessels  to  or 
from  Commercial  Anchorage  G. 

Dated:  August  24, 1993. 
R.D.  Herr. 

Rear  Admiral,  US.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard  District. 

IFR  Doc.  93-28861  Filed  11-24-93;  8  45  am) 

BtLUNG  CODE  4910-14-U 


33  CFR  Part  117 
[CGD1 3  93-031] 

Drawbridge  Operation  Regulations; 
Columbia  River,  OR  and  WA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Oregon 
State  Department  of  Transportation 
(ODOT).  the  Coast  Guard  is  considering 
the  amendment  of  the  regulations 
governing  the  operation  of  the  dual 
Interstate  5  drawbridges  across  the 
Columbia  River  between  Portland. 
Oregon,  and  Vancouver.  Washington. 
The  proposed  amendment  would 
lengthen  the  weekday  closed  periods  of 
the  drawspans  to  accommodate  the 
increased  commuter  traffic  on  the 
interstate  highway.  The  proposed 
weekday  closed  periods  are  5:30  a.m.  to 
9  a.m.  and  from  2:30  p.m.  to  6  p.m. 
DATES:  Comments  must  be  received  on 
or  before  January  10. 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District.  915  Second 
Avenue.  Seattle.  Washington  98174- 
1067.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  915  Second  Avenue,  room  3410, 
Seattle,  Washington.  Normal  office 
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hours  are  between  7:45  a.m.  and  4:15 
p.m..  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell.  Chief,  Plans  and 
Programs  Section.  Aids  to  Navigation 
and  Waterways  Management  Branch. 
(2061  220-7270. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  comments,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identihr  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in,  the 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander.  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulations 
may  be  changed  in  hght  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Austin 
Pratt,  project  officer,  and  Lieutenant 
Laticia  Argenti.  project  attorney. 

Discussion  of  the  Proposed  Regulations 

The  purpose  of  the  proposed 
regulations  is  to  alleviate  commuter 
traffic  congestion  by  lengthening  the  lift 
span  closed  periods  of  the  Interstate  5 
drawspans  to  coincide  with  the 
increased  periods  of  peak  highway  use. 
The  proposed  regulations  would  extend 
the  rush  hour  closed  periods  for  the 
drawspans  by  two  hours  in  the  morning 
and  one  hour  in  the  afternoon.  The 
regulations  presently  governing  the 
Interstate  5  Bridges  prescribe  daily 
periods  during  which  the  twin  vertical 
lift  spans  need  not  be  raised  for  the 
passage  of  vessels.  These  weekday 
periods  are  from  6:30  a.m.  to  8  a.m.  and 
from  3:30  p.m.  to  6  p.m.  Based  upon  the 
records  of  the  drawbridge  operators,  the 
Oregon  State  Department  of 
Transportation  believes  that  the 
proposed  regulations  would  affect  only 
a  tenth  of  the  river  traffic  while 
preventing  lengthy  halts  of  roadway 
traffic  during  its  peak  volume  hours. 
Since  many  vessels  on  this  reach  of  the 
Columbia  can  traverse  the  bridge  via  the 
fixed  spans,  the  proposed  regulations  do 
not  increase  closures  that  would  delay 
all  river  traffic. 


Federalism  Assessment  and 
Certification 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory- 
policies  and  procedures  (44  FR  11034; 
February  26.  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulator}'  evaluation  is  unnecessary. 
Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601.  et  seq.),  the  Coast 
Guard  certifies  that  the  proposed 
regulations,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Assessment  and 
Certification 

This  action  has  been  reviewed  by  the 
Coast  Guard  and  has  been  determined  to 
be  categorically  excluded  from  further 
environmental  documentation  under  the 
authority  of  40  CFR  1507.3  and  in 
accordance  with  paragraph  2.B.2.g.(5)  of 
the  NEPA  Implementing  Procedures 
COMDTINST  M16475.1B.  A  copy  of  the 
Categorical  Exclusion  Certification  is 
available  for  review  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  117— D.«?AWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46:  33 
CFR  1. 05-1  (g). 

2.  Section  117.869  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§117.869    Columbia  River. 

(a)  The  draw  of  the  Interstate  5 
bridges,  mile  106.5,  at  Vancouver. 
Washington,  shall  open  on  signal; 
except  that,  from  5:30  a.m.  to  9  a.m.  and 
2:30  p.m.  to  6  p.m.  Monday  through 
Friday  except  Federal  Holidays,  the 


draws  need  not  open  for  the  passage  of 
vessels. 


Dated:  November  10. 1993. 
John  A.  Pierson, 

Captain,  Coast  Guard.  Acting  Commander. 
13th  Coast  Guard  District. 
[FR  Doc.  93-29039  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4«10-14-M 


33  CFR  Part  117 
[CGD  05-93-079] 


Drawbridge  Operation  Regulations; 
Pamunkey  River,  West  Point,  VA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
that  govern  the  operation  of  the 
drawbridge.  SR  33,  across  Pamunkey 
River,  mile  1.0,  located  in  West  Point. 
Virginia,  by  eliminating  bridge  openings 
between  the  hours  of  7  a.m.  to  9  a.m., 
12  noon  to  1  p.m.  and  4  p.m.  to  6  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

This  change  is  being  considered  due 
to  the  increase  volume  of  vehicular 
traffic  crossing  this  bridge  at  peak  traffic 
times.  The  proposed  changes  to  these 
regulations  are,  to  the  extent  practical 
and  feasible,  intended  to  provide  for 
regularly  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  linked  by  this 
drawbridge,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  January  10. 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  or 
may  be  delivered  to  room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  wjll 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  109,  Fifth  Coast  Guard  District. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Dcaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
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and  addresses,  identify  this  rutemaking 
(CGD  05-93-079)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  jmy  bound  material  is 
requested.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
prestintations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  docimient  are  Bill  H. 
Brazier,  Project  Officer,  and  LT  Monica 
L  Lombardi,  Project  Attorney,  Fifth 
Coast  Guard  District. 

Background  and  Purpose 

The  Virginia  Department  of 
Transportation  has  requested  that 
openings  of  the  drawbridge  across 
Pamunkey  River,  mile  1.0,  lot^ated  in 
West  Point,  Virginia,  be  restricted  due  to 
the  increase  in  vehicular  traffic  during 
rush  hour  periods.  The  Coast  Guard  is 
proposing  to  restrict  the  passage  of 
vessels  between  the  hours  of  7  a.m.  to 
9  a.m.,  12  noon  to  1  p.m.  and  4  p.m.  to 
6  p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  bridge  will 
continue  to  open  on  signal  at  all  other 
times. 

According  to  the  most  recent  traffic 
counts,  vehicular  traffic  has  increased  to 
the  point  that  any  drawbridge  openings 
on  weekdays  during  the  morning  and 
evening  peak  traffic  periods  as  well  the 
noon  hour  cause  extreme  backups  and 
traffic  problems.  The  Virginia 
Department  of  Transportation,  in  an 
effort  to  improve  this  situation,  has 
requested  these  proposed  regulations. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 


February  26. 1979).  The  Coast  Guard 

expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Ad 
(5  U.S.C  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b]  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Oder 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preperation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  fix)m  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority.  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1. 05.1  (gj. 

2.  Section  117.1023  is  added  to  read 
as  follows: 


$117.1023    Pamunkey  Rtvar. 

<a)  The  draw  of  the  Ehham  Bridge 
(SR33/30),  mile  1.0,  located  in  West 
Point,  Virginia,  shall  open  on  signal; 
except  that,  from  7  a.m.  to  9  aon.,  12 
noon  to  1  p.m.  and  4  p.m.  to  6  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  the  bridge  need  not  be  opened 
for  the  passage  of  vessels. 

(b)  Public  vessels  of  the  United  States 
and  vessels  in  an  emergency  involving 
danger  to  life  or  property  shall  be 
passed  at  any  time. 

Dated:  November  5, 1993. 
W.T.  Leland, 

Fear  Admiml.  US.  CoastGuard,  Commnnder. 
Fifth  Coast  Guard  District. 
jFR  Doc.  93-28858  Filed  11-24-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
ICO20-1-6681;  FRL-4T98-SJ 

Clean  Air  Act  Approval  and 
Promulgation  of  THte  V,  Section  507, 
SntatI  Business  Statiorttry  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
the  State  of  Colorado 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Colomdo  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Con  nliance  Assistance  Program 
(PROGRAM).  The  implementation  plan 
was  submiUed  by  the  State  to  satisfy  the 
Federal  mandate,  found  in  section  507 
of  the  Clean  Air  Act  (CAA).  to  ensure 
that  small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  The  rationale  for  the  approval 
is  set  forth  in  this  proposal;  additional 
information  is  available  at  the  address 
indicated  below. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December  27, 1993. 

ADDRESSES:  Comments  can  be  mailed  to; 
Douglas  M.  Skie,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  VllI,  Mail  Code-flART- 
AJ>,  999  18th  Street,  Suite  500,  Denver, 
Colorado  80202-2405. 

Copies  of  the  State's  submittal  arKi 
EPA's  technical  support  document  are 
available  for  inspection  during  normal 
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business  hours  at  the  following  location: 
Air  Proprams  Branch.  Environmental 
Protection  Agenc>'.  Region  VIII  999  18th 
Street.  Suite  500,  Denver.  Colorado 
80202-2405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris.  Mail  Code-8ART-AP. 
Environmental  Protection  Agency 
Region  VIII,  999  18th  Street.  Suite  500. 
Denver,  Colorado  80202-2405.  (303) 
294-7539. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990.  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  flnancial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  Section  507  of 
Title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisiMis  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

The  State  of  Colorado  has  submitted 
a  SIP  revision  to  EPA  in  order  to  satisfy 
the  requirements  of  section  507.  In  order 
to  gain  full  approval,  the  State  submittal 
must  provide  for  each  of  the  following 
PROGRAM  elements: 

(1)  The  establishment  of  a  Small 
Business  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses; 

(2)  The  establishment  of  a  State  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  businesses  in  the 
regulatory  process;  and 

(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 


n.  Analysis 

The  State  of  Colorado  has  met  all  of 
the  requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 
elements.  At  a  public  hearing  held 
before  the  Colorado  Air  Quality  Control 
Commission  (Commission)  on  October 
15,  1992.  the  plan  for  the  PROGRAM 
was  approved.  A  notice  of  approval 
dated  October  30, 1992.  was  issued  by 
the  Technical  Secretary  of  the 
Commission  adopting  the  PROGRAM 
plan.  Legal  authority  to  implement  the 
PROGRAM  was  obtained  through 
Senate  Bill  105  and  is  contained  in  the 
Colorado  Act  (ACT)  Section  25-7-109.2. 
The  collection  of  fees  to  cover  the  cost 
of  implementing  the  PROGRAM  is 
contained  in  the  ACT  Section  25-7- 
114.7. 

1.  Small  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements  '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  State's 
PROGRAM  meets  these  six 
requirements  which  are  contained  in 
eight  SBAP  elements  in  its  proposed  SIP 
revision.  It  also  establishes  a  Task  Force 
that  will  discuss  these  eight  SBAP 
elements  and  choose  some  or  all  of  the 
implementation  methods  listed  for  each 
element,  or  add  additional 
implementation  methods,  as  required. 
The  Task  Force  consists  of  members 
from  the  Colorado  Department  of  Health 
Air  Pollution  Control  Division 
(Division),  the  Commission,  the  Office 
of  Regulatory  Reform,  the  CAP  and 
other  State  entities  which  assist  small 
businesses  and  small  business 
associations. 

The  first  requirement  set  forth  in 
section  507(a)  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
to  implement  a  SBAP  element  titled 
"Dissemination  of  compliance  issues, 
regulation,  monitoring,  modeling,  and 
control  technology  information."  The 
proactive  component  of  this  element 
states  the  following:  "General 
information  regarding  the  services 
provided  by  the  PROGRAM  shall  be 
developed."  "The  Division  shall 
develop  information  regarding  existing 


'  A  seventh  requirement  of  section  507(a). 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 


regulations  that  affect  small  business," 
and  "The  Division  shall  coordinate  with 
the  Ombudsman  to  develop  a  procedure 
through  which  the  information  can  be 
•developed  as  new  regulations  are 
proposed  by  the  EPA  or  the  State."  The 
reactive  component  of  this  element 
states  that  "The  SBAP  shall  refer  calls 
as  they  are  received  to  appropriate 
Division  staff  or  other  resources, 
depending  on  the  type  and  complexity 
of  information  being  sought." 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  committing  in  its 
proposed  SIP  revision  to  implement  a 
SBAP  element  titled  "Pollution 
prevention  and  accidental  release 
assistance."  This  element  states  that 
"the  Division  shall  compile  a  directory 
of  Federal.  State.  Local,  and  trade  group 
and  other  industry  resources  that  can 
provide  assistance  in  these  areas."  and 
"establish  a  central  "clearinghouse  "  of 
information  from  these  various 
entities." 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
to  implement  a  SBAP  element  titled 
"Dissemination  of  compliance  issues, 
regulation,  monitoring,  modeling,  and 
control  technology  information."  In 
addition  to  the  implementation  methods 
listed  under  the  first  requirement  above, 
the  Division  "shall  develop  information 
regarding  small  businesses' 
requirements  for  obtaining  operating 
and  construction  permits."  and  "will 
explain  the  requirements, ...  and  how  a 
source  can  calculate  their  emissions, 
and  ...  determine  their  compliance 
status." 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
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to  implement  a  SBAP  element  titled 
*7«)otifying  small  businesses  of  their 
rights  under  the  Act."  This  element 
states  that  when  Federal  or  State  air 
regulations  are  proposed  that  aiTect 
small  businesses,  the  Division  and 
Ombudsman  "shall  develop  brochures 
and/or  presentations  for  informing  small 
businesses,"  and  "obtain  small  business 
comments  or  to  ensure  that  small 
businesses  submit  their  comments  to  the 
EPA."  They  will  further  "develop  and 
implement  a  procedure  that  contains 
speciHc  timeframes  for  proceeding  with 
development  of  information  regarding  a 
new  requirement  proposal,"  and 
"develop  information  explaining 
enforcement  procedures  and  source's 
rights." 

The  Rhh  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualiRed  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  its  proix>sed  SIP  revision 
to  implement  a  SBAP  element  titled 
"Small  business  source  auditor  referrals 
or  audit  provisions."  A  list  of  auditors 
will  be  compiled  as  follows:  "The 
Division  shall  consult  with  trade  groups 
and  other  small  business 
representatives,  and  shall  solicit  names 
of  companies  that  these  entities  are 
familiar  with  and  approve  of,"  and 
"shall  add  to  the  list  any  companies  ... 
deah  with  in  the  past."  "When 
compiling  the  list,  the  Division  shall 
consider  the  company's  ability  to 
provide  environmental  audits, 
especially  in  regard  to  providing 
pollution  prevention  assistance."  The 
Division  does  not  plan  to  directly 
conduct  audits  of  small  businesses. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  committing 
in  its  proposed  SIP  revision  to 
implement  a  SBAP  element  titled 
"Modification  of  work  practices  or 
ahemate  control  method  requests."  This 
element  states  that  the  Division  shall 
develop  a  formal  procedure  for  sources 
to  follow  when  making  such  requests  in 
cases  where  a  SIP  revision  is  not 


required.  If  a  SIP  revision  is  required, 
the  Division  shall  "consult  with  the 
EPA  Region  Vm  to  establish  the  least 
intensive  method  of  obtaining  a  SIP 
revision  for  these  requests,"  and 
"develop  a  "generic"  alternative  control 
procedure  as  part  of  the  State  SIP,  where 
possible." 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  locating  the 
position  of  the  Small  Business 
Ombudsman  in  the  Office  of  Regulatory 
Reform. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  met  this  requirement  by  outlining  in 
its  proposed  SIP  revision  how  the 
members  will  be  determined,  which  is 
consistent  with  the  method  described 
above. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficuhies  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  i;  (3)  to 
review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  understandable:  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  State  has  met  these 
requirements  by  outlining  in  its 
proposed  SIP  revision  the  functions  of 
the  CAP  which  are  consistent  with  those 
stated  above. 


'  Section  507leMlMB)  requiwe  th*  CAP  to  report 
on  Ihc  compliance  of  ihe  SBAP  with  these  three 
Federal  statutes.  However,  since  Stale  agencies  are 
not  required  to  comply  with  them.  BPA  believes 
that  the  State  PROGRAM  mtisl  merely  require  the 
CAP  to  report  on  whether  Ihe  SBAP  is  adhering  to 
the  general  principles  of  these  Federal  statutes. 


4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  tenn  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  8  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Colorado  has  established 
a  mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  Section 
507(c)(1)  of  the  CAA.  The  State  of 
Colorado  has  also  provided  for  public 
notice  and  comment  on  grants  of 
eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C), 
(D),  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants,  and  for  exclusion  from  the 
small  business  stationary  source 
definition,  after  consultation  with  the 
EPA  and  the  Small  Business 
Administration  Administrator  and  after 
providing  notice  and  opportunity  for 
public  comment,  of  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA. 

III.  This  Action 

In  this  proposal.  EPA  is  proposing  to 
approve  the  SIP  revision  submitted  by 
the  State  of  Colorado. 

The  State  of  Colorado  has  submitted 
a  SIP  revision  implementing  each  of  the 
required  PROGRAM  elements  required 
by  section  507  of  the  CAA.  The  Small 
Business  Ombudsman  started  in  the 
Office  of  Regulatory  Reform  in  August, 

1992.  A  schedule  for  implementation  of 
the  PROGRAM  submitted  in  a  letter  by 
the  State  dated  January  7, 1993, 
indicates  tliat  members  of  the  CAP  will 
be  appointed  by  July  1. 1993.  and  a  final 
report  of  the  Task  Force  on 
implementation  methods  for  the  SBAP 
is  scheduled  for  completion  by  October. 

1993.  EPA  is  therefore  proposing  to 
approve  this  submittal. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 19ag,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
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Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  0MB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibihty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

In  this  action,  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses; 
it  is  a  program  under  which  small 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  State. 
Therefore,  because  the  EPA's  approval 
of  this  program  does  not  impose  any 
new  regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Small  business  assistance 
program. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  19, 1993. 
Patricia  D.  Hull, 
Acting  Regional  Administrator. 
IFR  Doc.  93-29047  Filed  11-24-93;  8:45  am] 

BtLUNQ  COOE  «S60-60-F 


40  CFR  Part  52 

IDE  11-1-5979;  FRL-4800-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware:  Reasonably  Available 
Control  Technology  Requirements  for 
Major  Sources  of  Nitrogen  Oxides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  a  limited 
approval/limited  disapproval  of  a  State 


Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaware.  This 
revision  establishes  and  requires  all 
major  sources  of  nitrogen  oxides  (NOx) 
to  implement  reasonably  available 
control  technology  (RACT).  The 
intended  effect  of  this  action  is  to 
propose  approval  of  Delaware 
Regulation  No.  12,  Control  of  Nitrogen 
Oxides  Emissions  for  the  limited 
purpose  of  strenthening  the  Delaware 
SIP  which  currently  has  no 
requirements  for  existing  NOx  sources. 
In  addition,  this  action  is  intended  to 
propose  disapproval  of  Delaware 
Regulation  No.  12  for  the  limited 
purpose  of  allowing  Delaware  the 
opportunity  to  correct  the  deficiencies 
in  the  regulation  which  resuh  in  its 
failure  to  meet  all  requirements  of  the 
Clean  Air  Act  (CAA).  This  action  is 
being  taken  pursuant  to  section  110  of 
the  Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany.  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  Delaware  Department  of 
Natural  Resources  &  Environmental 
Control.  89  Kings  Highway,  P.O.  Box 
1401,  Dover,  Delaware  19903. 
FOR  FURTHER  (NFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  address  indicated  in  the 
ADDRESSES  section. 
SUPPLEMENTARY  INFORMATION:  On 
January  11, 1993.  Delaware  Department 
of  Natural  Resources  and  Environmental 
Control  (DNREC)  submitted  a  revision  to 
its  State  Implementation  Plan  (SIP)  for 
the  control  of  NOx  emissions  fi-om 
major  sources.  The  revision  consists  of 
a  new  regulation  which  would  lequire 
sources  which  emit  or  have  the 
potential  to  emit  25  tons  or  more  of  NOx 
per  year  in  New  Castle  and  Kent 
Counties  and  100  tons  or  more  of  NOx 
per  year  in  Sussex  County  to  comply 
with  reasonably  available  control 
technology  requirements  by  May  31, 
1995. 

Background 

Pursuant  to  section  182  of  the  Clean 
Air  Act  (CAA),  Delaware  is  required  to 
implement  RACT  for  all  major  NOx 
sources  by  no  later  than  May  31, 1995. 


The  major  source  size  in  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR)  which  is 
established  by  the  CAA.  New  Castle  and 
Kent  Counties  in  Delaware  are  part  of 
the  Philadelphia  ozone  nonattainment 
area  and  are  classified  as  severe.  Sussex 
County,  Delaware  is  classified  as 
marginal  nonattainment  but  is  located 
in  the  OTR  on  which  the  CAA  imposes 
certain  additional  requirements, 
including  the  NOx  RACT  requirement 
for  all  major  NOx  sources.  For  New 
Castle  and  Kent  Counties,  section  182 
requires  that,  among  other  requirements, 
all  sources  which  emit  or  have  the 
potential  to  emit  25  tons  of  NOx  or  more 
per  year  must  implement  RACT  by  no 
later  than  May  31. 1995.  For  Sussex 
County,  sections  182  and  184  require 
that  all  sources  which  emit  or  have  the 
potential  to  emit  100  tons  of  NOx  or 
more  per  year  implement  RACT  by  May 
31.1995t 

Delaware  NOx  RACT  Regulation 

Specific  NOx  Requirements 

Delaware's  proposed  NOx  RACT 
regulation  contains  specific  emission 
limits  for  fuel  burning  equipment  with 
a  rated  heat  capacity  of  100  million  BTU 
(MMBTUl^Tiour  or  greater.  Gas  fired  face 
and  tangential  units  are  required  to  meet 
an  emission  limit  of  0.2  pounds  of  NOx 
per  million  BTU  input.  Oil  or  gas  fired 
face  and  tangential  units  are  required  to 
meet  an  emission  limit  of  0.25  lbs  of 
NOx  per  million  BTU  input.  Oil  or  gas 
fired  cyclones  are  required  to  meet  an 
emission  limit  of  0.43  lbs  of  NOx  per 
million  BTU  input.  Dry  bottom  coal 
fired  face  and  tangential  units  are 
required  to  meet  an  emission  limit  of 
0.38  lbs  of  NOx  per  million  BTU  input. 
Dry  bottom  coal  fired  stokers^re 
required  to  meet  an  emission  limit  of 
0.40  lbs  of  NOx  per  milfion  BTU  input. 
All  emission  limits  are  required  to  be 
met  on  a  24  hour  rolling  averaging 
period  using  continuous  emission 
monitoring  (CEM)  data  approved  by  the 
Department.  EPA  is  proposing  to 
approve  the  above  emission  limits  as 
RACT  for  fuel  burning  equipment  with 
a  rated  heat  input  capacity  of  100 
MMBTU/hour  or  greater.  The  numerical 
emission  limits  are  supported  by  data 
gathered  by  the  State  and  Territorial  Air 
Pollution  Program  Administrators 
(STAPPA)  and  Association  of  Local  Air 
Pollution  Control  Officials  (ALAPCO). 
The  24  hour  rolling  average  compliance 
period  is  consistent  with  protection  of 
the  short-term  ozone  National  Ambient 
Air  Quality  Standard  (NAAQS). 
EPA  is.  nowever,  proposing  to 
disapprove  Delaware's  proposed 
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emission  bmit  of  1.0  lbs  of  NOx  per 
million  BTU  for  wet  bottom  coal  fired 
face  and  tangential  units.  There  are  no 
applicable  sources  in  the  State  of 
Delaware,  no  data  to  support  such  an 
emission  limit,  and  no  reason  to  adopt 
such  an  emission  standard.  Any  newly 
constructed  wet  bottom  coal  fired  face 
and  tangential  units  would  be  subject  to 
the  Delaware  SIP's  new  source  review 
requirements. 

Delaware's  regulation  also  contains 
specific  emission  limits  for  gas  turbines. 
The  emission  limit  for  gas  fired  simple 
or  combined  cycle  gas  turbines, 
corrected  to  15%  oxygen,  is  42  parts  per 
million  (ppm).  The  emission  limit  for 
liquid  fired  simple  or  combined  cycle 
gas  turbines,  corrected  to  15%  oxygen, 
is  88  ppm.  Both  emission  standards 
require  compliance  to  be  demonstrated 
using  a  one  hour  averaging  period  based 
on  CEM  data  approved  by  the 
Department. 

NOx  Technology  Requirements  - 

The  Delaware  regulation,  in  Section 
3.3  also  requires  fuel  burning  equipment 
with  a  rated  heat  capacity  of  less  than 
100  MMBTU/hr  to  emit  no  more  NOx 
than  what  would  be  emitted  if  either 
low  excess  air  and  low  NOx  burner 
technology  or  flue  gas  recirculation 
technology  is  used  or  some  equivalent 
control  technology  approved  by  the 
Department  and  EPA.  Section  3.4 
requires  stationary  internal  combustion 
engines  to  limit  their  emissions  to  no 
more  than  those  emitted  when  using 
pre-ignition  cbamber  combustion  (also 
referred  to  as  clean  bum  technology)  for 
gas  fired  units  and  those  emitted  when 
using  lean  bum  technology  for  diesel 
fired  units.  As  in  Sectfon  3.3,  these 
sources  may  also  meet  an  equivalent 
control  technology  which  is  approved 
by  the  Department  and  EPA. 

Source-specific  Requirements 

All  other  major  sources  of  NOx  are 
required  to  notify  the  Department  of 
their  subject  status,  submit  a  proposal  as 
to  what  constitutes  RACT  for  the  source 
including  technical  and  economic 
support  documentation,  and  provide  a 
schedule,  acceptable  to  the  Department, 
to  implement  RACT  no  later  than  May 
31, 1995.  The  notification  to  the 
Department,  submittal  of  a  RACT 
proposal  and  schedule  must  be  made  no 
later  than  November  15.  1993. 

Alternative  Requirements 

Section  5  of  the  Delaware  regulation 
allows  sources  to  obtain  alternative  and 
equivalent  RACT  determinations  all  of 
which  require  EPA  approval  as  a  SIP 
revision.  Included  in  these  alternative 
and  equivalent  RACT  determinations  is 


a  specific  provision  to  allow  averaging 

of  emissions  at  multiple  installations  to 

meet  applicable  RACT  emission  limits  if 

those  installations  have  a  common 

owner. 

EPA  Analysis 

EPA  is  proposing  a  limited  approval 
of  Regulation  No.  12  into  the  Delaware 
SIP.  which  was  submitted  on  January 
11. 1993.  EPA  is  also  proposing  to 
disapprove  Delaware  Regulation  No.  12 
for  the  limited  purpose  of  allowing 
Delaware  the  opportunity  to  correct 
certain  deficiencies  in  Regulation  No. 
12.  These  deficiencies  are  located  in 
Section  2  (definition  of  potential  to 
emit).  Section  3.2  (emission  Hmit  for 
wet  bottom  coal  fired  face  and 
tangential  units).  Section  4.1  a.  through 
f.  (pertaining  to  exemptions  for  certain 
sources  and  compliance  extensions), 
and  Section  7.4  b.  (use  of  alternative  test 
methods).  EPA  is  soliciting  public 
comments  on  the  issues  discussed  in 
this  document  or  on  other  relevant 
matters.  These  comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document. 

EPA  requires  that  states  determine 
potential  emissions  by  using  the 
maximum  emission  rate,  production 
capacity  and  hours  of  operation  unless 
the  source  is  restricted  by  federally 
enforceable  conditions.  The  Delaware 
definition  of  "potential  to  emit",  located 
in  Section  2,  is  deficient  in  that  it  does 
not  require  that  the  emissions  limiting 
conditions  be  federally  enforceable. 
Therefore,  EPA  is  proposing  to 
disapprove  this  definition  to  the  extent 
that  it  does  not  require  federally 
enforceable  emissions  limiting 
conditions. 

EPA  is  proposing  to  disapprove  the 
exemptions  contained  in  Section  4.1  a. 
through  f.  Section  4.1  a.  and  b.  would 
allow  exemptions  of  fuel  burning 
equipment  u.sed  primarily  for 
residential  heating  and  incinerators  or 
oxidizers  built  before  November  15, 
1992  and^used  primarily  for  the  control 
of  air  pollution.  The  exemptions 
contained  in  Section  4.1  c.  and  d. 
pertain  to  fuel  burning  units  with  a 
rated  heat  capacity  of  less  than  15 
MMBTU/hr  and  stationary  internal 
combustion  engines  with  a  rated 
capacity  of  less  than  450  hp  of  output 
power,  respectively.  Delaware  has  not 
provided  any  support  information  to 
indicate  what  population  of  sources 
these  two  exemptions  would  represent 
or  what  the  total  emissions  from  these 
sources  are  compared  to  the  total  NOx 
emissions  in  the  state.  Section  4.1  e. 


would  allow  sources  which  operate 
exclusively  during  the  months  of 
November  through  the  end  of  March  to 
be  exempt  from  RACT  requirements. 
There  is.  however,  no  requirement  in 
Regulation  No.  12,  or  elsewhere  in  the 
Delaware  regulations  which  would 
apply  to  this  regulation,  for  these 
sources  to  keep  the  necessary  records  to 
prove  their  exempt  status.  Therefore, 
EPA  is  proposing  to  disapprove  this 
exemption. 

If  Delaware  wishes  to  allow 
exemptions  of  major  NOx  sources  from 
RACT  requirements,  there  is  a 
mechanism  to  do  so  under  section  182(0 
of  the  Clean  Air  Act.  Under  section 
182(0.  any  person,  including  a  state,  is 
allowed  to  petition  EPA  so  &at  if  the 
petition  were  granted,  some  or  all  of  the 
Act's  Title  I  NOx  requirements  would 
not  apply.  Under  section  182{0(1)(B), 
this  petition  can  only  be  granted  if  the 
NOx  reductions  do  not  provide  a  net  air 
quality  benefit  and  if  those  emission 
reductions  could  be  considered  excess. 
EPA  interprets  the  term  air  quality  to 
include  both  health  and  welfare  effects 
that  may  be  directly  or  indirectly  related 
to  NOx  emissions.  Therefore,  these 
impacts  include  ozone,  nitrogen 
dioxide,  and  particulate  matter 
formation,  visibility  impariment,  acid 
deposition,  air  toxics  formation,  and 
nitrogen  deposition  in  nutrient-sensitive 
areas.  The  net  air  quality  benefit  test 
requires  that  a  modeling  demonstration 
with  and  without  the  proposed  NOx 
emission  reductions  be  performed  for 
the  applicable  area.  The  petitioner  must 
show  that  there  is  a  detrimental  air 
quality  effect  with  the  control  of  NOx 
emissions,  not  simply  that  there  is  no 
effect  on  air  quality. 

EPA  is  also  proposing  to  disapprove 
Section  7.4  b.  which  allows  alternative 
test  methods  to  be  approved  by  the 
Department  without  EPA  approval. 
Since  the  stringency  of  the  emission 
standards  and  other  RACT  requirements 
are  dependent  on  compliance  using  EPA 
approved  test  methods,  EPA  cannot 
agree  to  allow  Delaware  to  approve 
alternative  test  methods  without 
knowing  how  those  alternative  test 
methods  may  affect  RACT. 

EPA  has  evaluated  Delaware's 
submitted  Regulation  No.  12  for 
consistency  with  the  CAA  and  EPA 
regulations,  and  has  found  that  the 
revisions  will  require  emission 
reductions  from  a  population  of  sources 
which  were  previously  unregulated.  The 
Delaware  regulation,  as  noted  above, 
also  contains  certain  deficiencies  which 
result  in  enforceability  problems  and  in 
the  regulation  of  a  smaller  population  of 
sources  than  required  by  the  CAA. 
Further  discussion  can  be  found  in  the 
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accompanying  technical  support 
document 

Because  of  the  deficiencies  discussed 
above,  EPA  cannot  grant  full  approval  of 
this  rule  under  section  110(k)(3)  and 
part  D.  Also,  because  the  submitted  rule 
is  not  composed  of  separable  parts 
wfhich  meet  all  the  applicable 
requirements  of  the  CAA,  EPA  cannot 
gr^nt  partial  approval  of  the  rule(s) 
under  section  110(k}(3).  However,  EPA 
m^y  grant  a  limited  approval  of  the 
submitted  rule  under  section  110(k)(3) 
in  light  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regulations 
necessary  to  further  air  quality  by 
strengthening  the  SIP.  The  approval  is 
limited  because  EPA's  action  also 
contains  a  simultaneous  limited 
disapproval,  due  to  the  fact  that  the  rule 
does  not  meet  the  section  182(a)(2)(A) 
requirement  of  part  D  because  of  the 
noted  deficiencies.  Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  Delaware's 
submitted  Regulation  No.  12  under 
section  110(kH3)  and  301(a)  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing>a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies 
which  resuh  in  less  than  the  full 
population  of  required  NOx  sources  to 
be  regulated  and  enforceability 
problems,  and,  as  such,  the  rule  does 
not  fully  meet  the  requirements  of  Part 
D  of  the  Act.  Under  section  179(a)(2).  if 
the  Administrator  disapproves  a 
submission  under  section  llO(k)  for  an 
area  designated  nonattainment,  based 
on  the  submission's  failure  to  meet  one 
or  more  of  the  elements  required  by  the 
Act,  the  Administrator  must  apply  one 
of  the  sanctions  set  forth  in  section 
179(b)  unless  the  deficiency  has  been 
corrected  within  18  months  of  such 
disapproval.  Section  179(b)  provides 
two  sanctions  available  to  the 
Administrator:  highway  funding  and 
offsets.  The  18  month  period  referred  to 
in  section  179(a)  will  begin  at  the  time 
EPA  publishes  final  notice  of  this 
disapproval.  Moreover,  the  final 
disapproval  triggers  the  24-month 
Federal  implementation  plan  (FIP) 
requirement  under  section  110(c). 

Proposed  Action 

For  the  above  stated  reasons,  EPA  is 
proposing  a  limited  approval/limited 
disapproval  of  Delaware  Regulation  No. 
12.  In  order  to  correct  the  deficiencies 
in  Regulation  No.  12  which  EPA  is 
proposing  as  a  limited  disapproval, 
Delaware  must  successfully  petition 
EPA  under  section  182(f)  of  the  Act  if 
it  wishes  to  exempt  any  major  NOx 
sources  from  RACT  requirements  or 
delete  the  exemptions,  correct  the 
definition  of  potential  to  emit  to  require 


Federal  enforceability  of  restricting 
operating  conditions,  provide  adequate 
technical  support  for  the  proposed 
emission  limit  for  wet  bottom  coal  fired 
face  and  tangential  units  or  delete  the 
emission  limit,  require  adequate 
recordkeeping  requirements  for  all  NOx 
sources,  including  those  which  claim 
exempt  status,  and  require  EPA 
approval  for  alternative  test  methods. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementatipn  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statut9ry  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Urion  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I.  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 


not  remove  existing  requirements  and 
impose  any  new  Federal  requirements. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (OMBJ  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

■The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  ofSection  110{a)(2)(A)-{K). 
and  part  D  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRpartSl. 

List  of  Subjects  in  40  CFR  Pari  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q 

Dated;  September  16. 1993. 
W.T.  Wisniewski. 

Acting  Regional  Administrator.  Region  ni. 
|FR  Doc.  93-29045  Filed  11-24-93;  8:45  ami 
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40  CFR  Part  52 

[IL67-1-5721;  FRL-4799-8] 

Approval  and  Promulgation  of  an 
Implementation  Plan  for  Vehicle  Miles 
Traveled  (VMT)  Offsets;  Illinois 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  proposes  to  conditionally  approve 
a  request  for  a  State  Implementation 
Plan  (SIP)  revision,  addressing  the 
Chicago  ozone  nonattainment  area, 
submitted  by  the  State  of  Illinois  for  the 
purpose  of  offsetting  any  growih  in 
emissions  from  growth  in  vehicle  miles 
traveled  (VMT)  or  number  of  vehicle 
trips,  and  to  attain  reduction  in  motor 
vehicle  emissions,  in  combination  with 
other  emission  reduction  requirements, 
as  necessary  to  comply  with  Reasonable 
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Further  Progress  (RFP)  milestones  and 
attainment  requirements  of  the  Clean 
Air  Act  (Act).  The  implementation  plan 
request  was  submitted  by  the  State  of 
Illinois  to  satisfy  the  statutory  mandate 
that  the  State  submit  a  SIP  revision 
which  identifies  and  adopts  specific 
enforceable  transportation  control 
measures  (TCMs)  to  offset  any  growth  in 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips  in  severe  and 
extreme  ozone  nonattainment  areas.  The 
rationale  for  the  proposed  conditional 
approval  is  set  forth  in  this  document; 
additional  information  is  available  at 
the  address  indicated  in  the 
ADDRESSES  section. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December  27,  1993. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J).  U.S.  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard.  Chicago,  Illinois,  60604. 
Copies  of  the  State's  submittal  and 
U.S.  EPAs  technical  support  document 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  71  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  353-8656. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(d)(1)(A)  of  the  Act  as 
amended  in  1990  requires  States 
containing  ozone  nonattainment  areas 
classified  as  "severe"  pursuant  to 
section  181(a)  of  the  Act  to  adopt 
transportation  control  measures  and 
transportation  control  strategies  to  offset 
any  growth  in  emissions  from  growth  in 
VMT  or  number  of  vehicle  trips,  and  to 
attain  reductions  in  motor  vehicle 
emissions  (in  combination  with  other 
emission  reduction  requirements)  as 
necessary  to  comply  with  the  Act's  RFP 
milestones.  The  requirements  for 
establishing  a  VMT  Offset  program  are 
discussed  in  the  April  16.  1992,  General 
Preamble  to  Title  I  of  the  Act  (57  FR 
13498),  in  addition  to  section 
182(d)(1)(A)  of  the  Act. 

Section  llO(k)  of  the  Act  contains 
provisions  governing  U.S.  EPAs  action 


on  VMT  Offset  SIP  submittals.  Once 
found  to  be  complete  (or  deemed 
complete  by  the  passage  of  time),  this 
section  authorizes  U.S.  EPA  to  take  one 
of  three  actions  on  SIP  submittals.  As 
provided  by  section  110(k)(3),  if  the 
submittal  satisfactorily  addresses  all  of 
the  required  VMT  Offset  elements,  the 
U.S.  EPA  will  grant  full  approval.  U.S. 
EPA  may  grant  a  conditional  approval  of 
the  submission  under  section  1 10(k)(4), 
however,  if  the  submittal  contains:  (1)  A 
commitment  from  the  Governor  or  the 
Governor's  designee  to  take  the  required 
actions;  (2)  a  schedule  establishing  a 
date  certain  for  taking  the  required 
actions,  with  the  date  not  being  later 
than  one  year  from  the  time  U.S.  EPA 
will  issue  a  final  conditional  approval; 
and  (3)  evidence  that  a  public  hearing 
was  held  on  the  commitments.  See  July 
22,  1992  memorandum  from  Michael  M. 
Shapiro,  Deputy  Assistant 
Administrator  for  Air  and  Radiation, 
entitled  "Guidelines  for  State 
Implementation  Plan  (SIP)  Submittals 
Due  November  15,  1992."  Finally,  if  the 
submittal  fails  to  adequately  address  or 
commit  to  address  one  or  more  of  the 
mandatory  VMT  Offset  elements,  the 
U.S.  EPA  must  issue  a  disapproval.  A 
S'ate  plan  may  therefore  be  approved, 
conditionally  approved  or  disapproved. 

In  order  to  satisfy  the  applicable 
requirements,  and  to  gain  full  approval, 
section  182(d)(1)(A)  requires  that  a  State 
VMT  Offset  SIP  submittal  must: 

(1)  Identify  and  adopt  specific 
enforceable  transportation  control 
strategies  and  TCMs  to  offset  any  growth 
in  emissions  from  growrth  in  VMT  or 
number  of  vehicle  trips; 

(2)  Identify  and  adopt  specific 
enforceable  transportation  control 
strategies  and  TCMs  that  attain 
reductions  in  motor  vehicle  emissions 
(in  combination  with  other  emission 
reduction  requirements)  as  necessary  to 
comply  with  RFP  milestones; 

(3)  Consider  the  measures  specified  in 
section  108(0  of  the  Act  and  choose 
from  among  and  implement  such 
measures  as  necessary  to  demonstrate 
attainment  with  the  National  ambient 
air  quality  standards;  and 

(4J  Ensure  adequate  access  to 
downtown,  other  commercial  and 
residential  areas,  and  that  emissions  and 
congestion  are  reduced  rather  than 
relocated. 

II.  Analysis 

The  following  discussion  provides 
more  information  on  the  requirements 
for  full  approval,  and  Illinois'  efforts  to 
meet  these  requirements.  Section 
182(d)(1)(A)  sets  forth  four  requirements 
that  must  be  met  by  a  VMT  Offset  SIP. 
The  first  and  second  requirements 


mandate  that  the  State  submit  a 
revision,  by  November  15. 1992  that 
identifies  and  adopts  specific 
enforceable  transportation  control 
strategies  and  TCMs  to  offset  any  growth 
in  emissions  from  growlh  in  \TvIT  or 
number  of  vehicle  trips  in  affected 
areas,  and  attains  reduction  in  motor 
vehicle  emissions  as  necessary  in 
combination  with  other  emission 
reduction  requirements  of  Act  title  I, 
part  D,  subpart  II  to  comply  with  the  • 
requirements  of  section  182(d)(1)(A). 
These  requirements  are  to  ensure  that 
projected  motor  vehicle  volatile  organic 
compound  (VOC)  emissions  will  never 
be  greater  during  the  ozone  season  in 
any  given  year  than  during  the 
preceding  year's  ozone  season.  When 
growth  in  VMT  or  vehicle  trips  would 
otherwise  cause  a  motor  vehicle 
emissions  upturn,  that  upturn  must  be 
prevented.  The  emissions  level  at  the 
point  of  potential  upturn  becomes  a 
ceiling  on  motor  vehicle  emissions. 
Motor  vehicle  VOC  emission  projections 
for  meeting  this  requirement  will  be 
determined  consistent  with  U.S.  EPAs 
section  187  WAl  forecasting  and 
tracking  guidance. 

It  should  be  noted  that  while  the 
above  requirements  are  simple  in 
concept,  their  application  could 
encourage  areas  to  delay  VMT  or 
emissions  reduction  measures  suitable 
for  use  as  offsets  until  the  trend  in 
motor  vehicle  emissions  reaches  its 
minimum  point  and  is  about  to  turn 
upwards.  To  implement  the  VMT  offset 
provision  while  avoiding  this 
counterproductive  incentive  for  delay, 
U.S.  EPA  looks  for  State  compliance 
with  the  following  approach:  if 
projected  motor  vehicle  emissions 
during  the  ozone  season  in  one  year  are 
not  higher  than  during  the  ozone  season 
the  year  before,  given  the  control 
measures  in  the  SIP.  the  VMT  offset 
requirement  is  satisfied.  However,  if  the 
State  plans  to  implement  control 
measures  over  and  above  those 
specifically  required  by  the  Act  and 
those  required  to  demonstrate  RFP  and 
attainment,  earlier  than  would  be 
necessary  and  sufficient  to  prevent  an 
emissions  upturn,  a  projected 
subsequent  growth-related  increase  to 
the  level  of  emissions  that  would  occur 
if  these  measures  were  scheduled  later 
will  not  be  considered  to  violate  the 
requirement  to  offset  emissions  due  to 
growth  in  VMT  or  vehicle  trips.  The 
latter  situation  will  be  viewed  as  a 
temporary  reduction  in  emissions  to  a 
level  below  that  required  by  the 
provision,  rather  than  an  increase  above 
the  required  level,  with  no  effect  on 
emissions  at  or  after  the  point  at  which 
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offsetting  measures  become  essential  to 
compliance. 

The  U.S.  EPA  will  approve  a  SIP 
revision  as  meeting  this  provision 
despite  a  forecasted  upturn  in  vehicle 
emissions,  as  long  as  motor  vehicle  VOC 
emissions  in  the  ozone  season  of  a  given 
year  do  not  exceed  a  ceiling  level  which 
reflects  a  hypothetical  strategy  of 
implementing  otherwise  specifically 
required  measures  on  schedule  and 
saving  offset  measures  until  the  point  at 
which  VMT  grovMh  would  otherwise 
cause  an  emission  upturn.  The  ceiling 
level  is  dierefore  defined  (up  to  the 
point  of  upturn)  as  motor  vehicle 
emissions  that  would  occur  in  the  ozone 
season  of  that  year,  with  VMT  growth, 
if  all  measures  for  that  area  in  that  year 
were  implemented  as  required  by  the 
Act.  When  this  curve  begins  to  turn  up 
due  to  growth  in  VMT  or  vehicJe  trips, 
the  ceiling  becomes  a  fixed  value.  The 
ceiling  line  would  include  the  effects  of 
Federal  measures  such  as  new  motor 
vehicle  standards.  Phase  II  Reid  Vapor 
Pressure  controls,  and  reformulated 
gasoline,  as  well  as  Act  mandated  SIP 
requirements  such  as  enhanced 
inspection  and  maintenance,  the  fleet 
clean-fuel  vehicle  program,  and  the 
employer  commute  options  program. 
The  ceiling  line  would  also  include  the 
effect  of  forecasted  growth  in  VMT  and 
vehicle  trips  in  the  absence  of  new 
discretionary  measures  to  reduce  them. 
The  ceiling  line  must,  in  combination 
with  projected  emissions  from 
nonvehicle  sources,  satisfy  the  RFP 
requirements  for  the  area.  Any  VMT 
reduction  measures  or  other  actions  to 
reduce  motor  vehicle  emissions  adopted 
smce  November  15.  1990  and  not 
specifically  required  for  the  area  by 
another  provision  of  the  Act  would  not 
be  included  in  the  calculation  of  the 
ceiling  line. 

Forecasted  motor  vehicle  emissions 
must  be  held  at  or  below  the  minimum 
level  of  the  ceiling  line  after  the  ceiling 
line  reaches  its  minimum  level.  If  an 
area  implements  offset  measures  early, 
the  forecasted  emissions  will  be  less 
than  the  ceiling  line,  and  forecasted 
motor  vehicle  emissions  could  increase 
from  one  year  to  the  next,  as  long  as 
forecasted  emissions  never  exceed  the 
ceiling  line. 

These  emissions  offset  requirements 
apply  to  projected  emissions  during  the 
years  betwieen  submi.ssion  of  the  SIP 
revision  and  the  statutory  ozone 
national  ambient  air  quality  standard 
(NAAQS)  attainment  deadline.  The 
State  has  not  met  these  requirements  but 
is  in  the  process  of  forecasting  future 
travel  and  emissions  levels  and  has 
committed  to  implement  these 
requirements  by  adopting  specific 
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enforceable  measures  within  one  year  of 
U.S.  EPA  conditional  approval. 

The  third  requirement  is  that  the  State 
shall  consider  transportation  control 
measures  specified  in  section  108(f)  and 
choose  ft-om  among  and  implement  such 
measures  as  necessary  to  demonstrate 
attainment  with  the  NAAQS.  The  State 
has  not  met  this  requirement,  but  is 
assessing  TCM  strategies  to  offset  any 
growth  in  emissions  from  growth  in 
VMT  or  number  of  vehicle  trips  and  has 
committed  to  implement  this 
requirement  by  adopting  specific 
enforceable  measures  within  one  year  of 
U.S.  EPA  conditional  approval. 

The  fourth  requirement  is  that  the 
State  should  ensure  adequate  access  to 
downtown,  other  commercial,  and 
residential  areas  and  should  avoid 
measures  that  increase  or  relocate 
emissions  and  congestion  rather  than 
reduce  them.  The  State  has  not  met  this 
requirement,  but  is  making  progress 
towards  forecasting  ftiture  emissions 
that  would  occur  frtjm  implementing 
specific  TCMs.  and  has  committed  to 
meet  this  requirement  by  adopting 
specific  enforceable  measures  within 
one  year  of  U.S.  EPA  conditional 
approval. 

III.  Analysis  of  State  Submittal 

The  State  of  Illinois  has  not  submitted 
a  SIP  revision  implementing  all  the 
requirements  relevant  to  the 
nonattainment  classification  of  the 
State's  nonattainment  areas  contained  in 
section  182(d)(1)(A)  of  the  Act.  Illinois 
has.  however,  set  forth  the  process  for 
evaluating  and  selecting  TCMs  for 
implementation.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  has  worked  with  the  Illinois 
Department  of  Transportation  and  the 
Chicago  Area  Transportation  Study  (the 
metropolitan  planning  organization 
(MPO)  for  the  Chicago  area)  to  set  up  a 
number  of  committees  and  taskforces  to 
review  and  evaluate  TCMs.  An  Air 
Quality  Executive  Committee  (chaired 
by  lEPA)  is  providing  overall  direction 
and  integration,  and  seven  taskforces  are 
addressing  air  quality  issues,  including 
three  new  taskforces  which  have  been 
formed  to  address  environmental 
quality,  conformity  and  employee 
commute  options. 

Illinois  describes  a  3  step  process  for 
evaluating  TCMs  through  coordination 
of  activities  as  specified  by  section  174 
of  the  Act  for  transportation  planning 
activities.  The  CATS,  the  IDOT  and  the 
lEPA  have  agreed  to  coordinate 
activities.  The  first  step,  in  the  three 
step  process,  is  to  determine  the 
acceptability  of  a  TCM  through  a  series 
of  white  papers.  The  second  step  is  to 
assess  the  implementability  of  the  TCM. 


The  third  step  is  to  evaluate  the  results 
of  steps  one  and  two.  This  process  is  to 
be  comoleted  by  November  15, 1993. 

The  Illinois  submittal  contains 
interim  dates  for  completion  of  work 
toward  the  VMT  offset  SIP.  Specifically 
the  submittal  states:  all  measures 
pertaining  to  step  1,  step  2  and  step  3 
will  be  completed  by  November  15, 

1992.  June  30. 1993  and  November  15. 

1993.  In  completion  of  step  one.  a 
document  entitled  "Transportation 
Control  Measures  Committal  for  the 
State  Implementation  Plan"  dated 
November  5. 1992  has  been  made 
available  to  the  public. 

Illinois  has  be«n  actively  participating 
in  the  Lake  Michigan  Ozone  Control 
Program  and  in  the  urban  air  shed 
modeling  for  the  area.  Because  of  active 
participation.  U.S.  EPA  expects  the 
attainment  demonstration  for  the  Lake 
Michigan  area  and  specifically  the 
Chicago  nonattainment  area  to  be 
completed  by  November  15. 1994  and 
include  TCM's  as  necessary  to  meet 
attainment. 

Illinois  has  made  commitments  to 
adopt  each  of  the  required  elements, 
and  has  provided  a  schedule  with 
specific  dates  for  additional  work 
products  and  a  process  that  will  lead  to 
adoption  of  enforceable  measures,  that 
will  not  extend  over  one  year  ftxjm  the 
date  of  final  conditional  approval,  and 
has  subjected  the  commitments  and 
schedule  to  a  public  hearing  on  October 
27. 1992.  Ilhnois  has  committed  to 
adopt  and  submit  specific  enforceable 
measures  to  satisfy  the  requirements  of 
section  182(d)(1)(A)  by  November  15. 
1994.  Illinois  committed  to  this  date  in 
a  letter  dated  October  13, 1993,  which 
is  part  of  the  administrative  record  of 
this  approval. 

U.S.  EPA  believes  that  VMT  Offset 
submittals  such  as  Illinois'  are 
appropriate  for  conditional  approval 
considerations  because  section 
182(d)(1)(A)  of  the  Act  requires  that 
specific,  enforceable  measures 
identified  and  adopted  by  the  State  be 
submitted  by  November  15,  Vj<^Z  along 
with  a  demonstration  that  they  are 
adequate  to  offset  any  growlh  in 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips,  which  U.S.  EPA 
interprets  to  mean  adequate  to  hold 
vehicle  emissions  within  the  emissions 
ceiling  described  in  the  General 
Preamble  to  Title  I.  Section  in.  (A)(5)(d) 
(57  FR  13498, 13521-13523).  The  Act 
also  states  that  these  measures,  beyond 
offsetting  growth  in  emissions,  shall  be 
sufficient  to  allow  total  area  emissions 
to  comply  with  the  RFP  and  attainment 
requirements.  These  requirements  create 
a  timing  problem.  Ozone  nonattainment 
areas  affected  by  this  provision  are  not 
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othen\-ise  requirvd  to  submit  SIP 
demonstrations  which  would  predict 
attainment  of  the  1996  RFP  milestone 
until  November  15. 1993  and  likewise 
are  not  required  to  demonstrate  post- 
1996  RFP  and  attainment  until 
November  15. 1094.  U.S.  EPA  does  not 
believe  that  Congress  intended  the  offset 
growth  provisions  to  advance  the  dates 
for  these  broader  submissions.  Even 
without  the  requirement  that  the  offset 
growth  measures  be  surHcient  to  allow 
overall  RFP  and  atiair.ment  in 
conjunction  with  other  measures,  U.S. 
EPA  believes  that  the  November  15, 
1992  date  might  not  allow  the  States 
sufficient  time  to  develop  a  set  of 
measures  that  would  comply  with  the 
offset  growth  provisions  over  the  long 
term. 

To  solve  this  ti:njng  problem  and  to 
allow  a  more  coordinated  and 
comprehensive  planning  process.  U.S. 
EPA  may  accept  and  conditionally 
approve  committal  SIP  revisions  for  the 
offset  growth  requirements  under  the 
authority  of  section  110(t)(-;j  of  the  Act. 
This  could  allow  Statps  one  ( I)  vear 
from  the  date  of  US  EPA's  final 
conditional  approval  of  the  committal 
SIP  revision,  but  not  beyond  November 
15. 1994  to  submit  the  full  revision 
containing  sufficient  measurfts  in 
specific  and  enforceable  form. 

IV.  Proposed  Rulemaking  Action 

The  U.S.  EPA  proposes  to 
conditionally  approve  the  requested  SIP 
re\'i8ion  commitment  submitted  by  the 
State  of  iHinois. 

If  the  U.S.  EPA  conditionally 
approves  the  States  commitment,  the 
State  must  meet  its  commitment  to 
adopt  the  specific  enforceable  VMT 
requirements  and  submit  these  rules  to 
U.S.  EPA  by  November  15. 1994.  If  the 
State  feils  to  adopt  or  submit  any  rules 
to  U.S.  EPA  within  this  time  frame,  this 
conditional  approval  will  become  a 
disapproval  upon  U.S.  EPA  notification 
of  the  State  by  letter.  At  that  time,  this 
commitment  will  no  longer  be  a  part  of 
the  approved  Illinois  SIP.  The  U.S.  EPA 
subsequently  will  publish  a  document 
in  the  Federal  Register  indicating  that 
the  commitment  has  been  disapproved 
and  removed  from  the  SIP.  If  the  Slate 
adopts  and  submits  these  rules  to  U.S. 
EPA  within  the  applicable  time  hvme. 
the  conditionally  approved  commitment 
will  renoain  a  part  of  the  SIP  until  the 
U.S.  EPA  takes  final  action  approving  ot 
disapproving  the  new  submittal.  If  the 
commitment  is  associated  with  existing 
rules  and  the  U.S.  EPA  disapproves  the 
subsequent  submittal,  the  rules  on 
which  the  conditional  approval  was 
based  will  also  be  disapproved  at  that 
time.  If  U.S.  EPA  approves  the 


subsequent  submittal,  those  newly 
approved  rules  will  become  a  part  of  the 
SIP. 

If  the  U.S.  EPA  issues  a  final 
disapproval,  or  if  the  conditional 
approval  is  converted  to  a  disapproval, 
the  sanctions  clock  under  secticKi  179(a) 
will  begin.  This  clock  will  begin  at  the 
time  U.S.  EPA  issues  the  final 
disapproval  or  at  the  time  U.S.  EPA 
notifies  the  State  by  letter  that  a 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
does  not  submit  the  implementation 

£lan  on  which  the  disapproval  was 
ased  within  18  months  of  the 
disapproval,  U.S.  EPA  must  impose  one 
of  the  sanctions  under  section  179(b) — 
highway  funding  restrictions  or  the 
offset  sanction.  In  addition,  the  final 
disapproval  triggers  the  Federal 
Implementation  Plan  (FIP)  requirement 
under  section  110(c).  Finally,  under 
section  llO(m),  U.S.  EPA  has 
discretionary  authority  to  impose 
sanctions  at  any  time  after  a  final 
disapproval  or  conversion  of 
conditional  approval  to  disapproval. 
Furthermore,  if  U.S.  EPA  does  not 
approve  the  implenrwntation  plan 
revision  request,  the  18  month  clock 
will  begin  where  it  stopped. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procediires 
published  in  the  Federal  Rcgitter  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  weiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq,  the  U  S  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govemmenl 
entities  vrith  jurisdiction  ovi,t 
pojpulations  of  less  than  50,00a 

Sip  approvals  under  section  110  and 
subchapter  1.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 


because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  aflected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  t.he 
Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  US  EP.^  to  base  its  actions 
concerning  SlPs  on  such  grounds.  See 
Union  Electric  CX).  v.  U.S.  E.Pj\.  .  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  disapproval  under  section 
llO(k)  of  the  Act.  based  upon  the  State's 
failure  to  meet  the  commitment,  it  u-ill 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover.  U.S.  EPA's 
disapproval  of  the  submittal  does  not 
imf>ose  a  new  Federal  requirement. 
Therefore,  U.S.  EPA  certifies  that  this 
potential  disapproval  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  state  requirements 
nor  does  it  substitute  a  new  Federal 
requirement. 

List  of  Sub)ects  in  40  CFK  Fart  52 

Environmental  protection.  Air 
pollution  control.  Ozone. 

Authority:  42  U.S.C  7401-7671c^ 

Dated:  October  21, 1993. 
Valdas  V.  Adamkus, 
Begional  Administnttor. 
IFR  Doc.  93-29046  Filed  11-24-93,  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  410  and  411 

[BPD-705-P} 

RkN  093a-A.E9a 

Medicare  Program;  Medicare  Coverage 
of  Screening  Pap  Smears  for  Early 
Detection  of  Cervical  Cancer 

AGENCY:  Heahh  Care  Fmancing 
Administration  (HCFA),  HHS. 
ACTION:  I*roposed  rule. 


SUMMARY:  This  proposed  rule  would 
address  provisions  of  section  6115  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  which  provides  limited 
coverage  of  screening  Pap  smear 
services.  The  rule  would  amend  current 
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Medicare  regulations  to  set  forth 
conditions  and  limitations  for  coverage 
of  screening  Pap  smear  services. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  January  25. 
1994].  * 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Ser\'ices.  Attention:  BPD- 
705-P.  P.O.  Bo.x  26688,  BaUimore, 
Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  (1  original  and  3  copies)  to 
one  of  the  following  addresses:  Room 
309-G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW., 
Washington.  DC  20201,  or  Room  132, 
East  High  Rise  Building.  6325  Security 
Boulevard.  Baltimore,  MD  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-705-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  pubUcation 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue  SW.. 
Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  202-690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Larson,  (410)  966-4639. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Papanicolaou  (Pap)  smear  is 
recognized  as  the  most  effective 
noninvasive  screening  test  currently 
available  for  the  early  detection  of 
cervical  cancer  in  asymptomatic 
women.  Named  for  Dr.  George 
Papanicolaou  who  developed  the  test  in 
1943,  the  Pap  smear  consists  of  a  sample 
of  cells,  scraped  or  aspirated  from  the 
cervix,  which  is  affixed  to  a  glass  slide 
and  then  sent  to  a  laboratory  for 
evaluation. 

Currendy.  section  1862(a)  of  the 
Social  Security  Act  (the  Act)  lists  items 
and  services  excluded  from  Medicare 
coverage.  Paragraph  (a)(7)  of  that  section 
identifies  routine  physical  checkups  as 
excluded  services,  and  it  is  on  this  basis 
that  screening  Pap  smear  services  have 
been  excluded  from  Medicare  coverage. 
This  policy  is  reflected  in  Medicare 
regulations  at  42  CFR  411.15(a).  which 
implement  the  statute  by  excluding 
coverage  for  routine  physical  checkups. 
In  addition,  current  coverage 
instructions  setting  forth  the  routine 


physical  checkup  exclusion  are  found  in 
the  Medicare  Carriers  Manual  (HCFA 
Pub.  14).  the  Part  A  Intermediary 
Manual  (HCFA  Pub.  13).  the  Hospital 
Manual  (HCFA  Pub.  10).  the  Skilled 
Nursing  Facility  Manual  (HCFA  Pub. 
12).  and  the  Home  Heahh  Agency 
Manual  (HCFA  Pub.  11).  Current 
coverage  instructions  on  payment  for 
diagnostic  Pap  smears  and  related 
medically  necessary  services  (as 
distinguished  from  screening  Pap 
smears  and  related  medically  necessary 
services)  are  included  in  section  50-20 
of  the  Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6).  Under  this  policy.  Pap 
tests  have  been  covered  when  necessary 
to  diagnose  a  specific  complaint  or 
identified  medical  problem.  This 
coverage  is  based  on  section  1861(s)(3) 
of  the  Act,  which  provides  Medicare 
coverage  for  diagnostic  tests.  In 
addition,  it  is  distinct  from  coverage  for 
routine,  screening  Pap  smears  for  early 
detection  of  medical  problems  before 
symptoms  appear,  which  has.  prior  to 
July  1.  1990.  been  excluded  from 
coverage  based  on  section  1862(a)(7)  of 
the  Act. 

Section  6115  of  Public  Law  101-239, 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (OBRA  89)  amended  sections 
1861, 1862. 1864,  1865. 1902. and  1915 
of  the  Act  to  provide  coverage  of 
screening  Pap  smear  services  (including 
a  physician's  interpretation  of  the 
sample  of  cervical  cells)  effective  July  1, 
1990,  subject  to  certain  conditions  and 
frequency  limitations.  Section  6115  of 
OBRA  89  added  new  paragraph  (s)(14) 
to  section  1861  of  the  Act,  to  include 
"screening  Pap  smears"  in  the  term 
"medical  and  other  health  services". 
Section  6115  of  OBRA  89.  also  added 
new  paragraph  (nn)  to  section  1861  of 
the  Act  to  define  the  term  "screening 
Pap  smear". 

A  new  section  50-20.1  has  been 
added  to  the  Medicare  Coverage  Issues 
Manual  (effective  for  services  performed 
on  or  after  July  1,  1990)  to  implement 
section  61 15  of  OBRA  89  on  a  timely 
basis.  We  provided  in  section  50-20.1 
that  Medicare  contractors  are  permitted 
to  pay  for  a  screening  Pap  smear 
performed  for  a  woman  (when  ordered 
by  a  physician)  once  every  3  years  or 
more  frequently  than  every  3  years  if 
certain  conditions  are  met.  Specifically, 
section  50-20.1  provides  that  coverage 
is  available  under  the  new  benefit  for  a 
screening  Pap  smear  performed  for  a 
woman  more  frequently  than  once  every 
3  years  if  there  is  evidence  (on  the  basis 
of  the  woman's  medical  history  or  other 
findings)  that  she  is  at  high  risk  of 
developing  cervical  cancer  and  her 
physician  recommends  that  she  have 
the  test  done.  However,  section 


I861(nn)  of  the  Act  specifically 
provides  that  the  screening  Pap  smear 
must  be  covered  once  every  3  years,  or 
a  shorter  period  as  the  Secretary  may 
specify  in  the  case  of  a  woman  who  is 
at  high  risk  of  developing  cervical 
cancer  (as  determined  in  accordance 
with  factors  identified  by  the  Secretary). 
Therefore,  the  new  statute  clearly 
contemplates  that  the  Secretary  would 
specify  in  regulations  the  high  risk 
factors  that  might  be  used  by  physicians 
and  Medicare  contractors  to  determine, 
for  Medicare  coverage  purposes,  if 
certain  women  might  be  considered  to 
be  at  high  risk  of  developing  cervical 
cancer.  Accordingly,  on  the  basis  of 
recommendations  received  from  the 
National  Cancer  Institute  and  the  Center 
for  Disease  Control,  we  are  proposing 
that  three  high  risk  factors  be  used  in 
this  regard.  These  risk  factors  are 
discussed  later  in  this  preamble. 

II.  Provisions  of  the  Regulations 

This  proposed  rule  would  implement 
section  6115  of  OBRA  89  by  establishing 
conditions  and  limitations  for  coverage 
of  screening  Pap  smear  services  to 
ensure  appropriate  collection  and 
preparation  of  Pap  smear  samples  and 
interpretation  of  the  test  results.  We  are 
proposing  that  Medicare  coverage  of 
screening  Pap  smear  services  include 
services  that  relate  to— (D  the  collection 
of  the  Pap  smear  sample  from  the 
beneficiary  and  the  preparation  of  the 
sample  for  submission  for  laboratory 
examination;  and  (2)  examination  of  the 
sample  by  a  laboratory  and  a  physician's 
interpretation  of  it  as  appropriate. 

Thus,  we  would  specify  an  exception 
to  the  list  of  examples  of  routine 
physical  checkups  excluded  from 
coverage  at  §  411.15(a).  The  exception 
would  be  for  screening  Pap  smear 
services  (including  collection  and 
preparation  of  the  smear  by  or  under  the 
direct  supervision  of.  a  physician)  as 
provided  in  the  applicable  Medicare 
laboratory  rules  as  discussed  below. 
Coverage  of  screening  Pap  smear 
services  would  be  provided  under 
Medicare  Part  B  only;  the  procedures 
would  not  be  separately  covered  in  Part 
A  settings. 

A.  Coverage  Conditions 

In  accordance  with  sections  1832(a)(1) 
and  1861(s)(14)  and  (nn)  of  the  Act.  we 
would  amend  42  CFR  part  410,  which 
pertains  to  the  Medicare  Part  B 
Supplementary  Medical  Insurance 
Program,  to  provide  Medicare  coverage 
of  screening  Pap  smears  for  early 
detection  of  cer\'ical  cancer. 

In  addition,  as  recommended  in  the 
Energy  and  Commerce  Committee 
Report  accompanying  OBRA  89  (H.R. 
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Rep.  No.  3299. 101st  Cong^  1st  Sess. 
362  (1989))  on  Medicare  coverage  of 
screening  Pap  smears,  the  Secretary  has 
consulted  the  U.S.  Preventive  Services 
Task  Force  Report  (Guide  to  Clinical 
Preventive  Services.  1989)  in 
implementing  the  new  screening  Pap 
smear  beneHt. 

We  would  revise  §410.10,  to  add  a 
new  paragraph  (u),  "Screening  Pap 
smear  services".  TTiis  would  add 
screening  Pap  smear  services  to  the  list 
of  "medical  and  other  health  services'* 
covered  under  Medicare  Part  B. 

We  propose  to  add  a  new  §  410.56 
that  would  set  forth  conditions  and 
limitations  on  coverage  for  screening 
Pap  smear  services.  In  developing  the 
conditions  of  coverage  for  screening  Pap 
smears,  we  have  been  guided  by  certain 
provisions  of  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  and  the  final  CLIA  regulations. 
57  FR  7002  (February  28, 1992).  which 
are  to  be  implemented  on  a  phased-in 
basis.  The  microscopic  examination  of  a 
screening  Pap  smear  sample  is  a 
cytology  test  that  is  subject  to  CUA  and 
the  final  CLIA  r^ulations.  This  is 
because  CLIA  regulates  laboratory 
testing  (including  cytology  tests)  in 
virtually  all  laboratories,  including  all 
labcralories  participating  under 
Medicare.  It  is  imperative  that  the  final 
conditions  on  coverage  for  screening 
Pap  smear  services  be  consistent  with 
the  final  CLIA  rules  pertinent  to 
cytology  tests. 

Using  language  similar  to  that 
contained  in  section  1861  (nn)  of  the 
Act,  §  410.56(a)(1)  would  define 
"screening  Pap  smear  services"  to 
include  a  diagnostic  laboratory  test 
consisting  of  a  routine  exfoliative 
cytology  test  (Papanicolaou  test) 
provided  to  a  woman  for  the  early 
detection  of  cervical  cancer,  including 
collection  and  preparation  of  the  smear 
by,  or  under  the  direct  supervision  of, 
a  physician  or  other  qualified  individual 
authorized  under  State  law  to  perform 
these  services,  who  is  entitled  to 
payment  under  Medicare  law.  Ahhough 
section  1861(nn)  of  the  Act  does  not 
explicitly  refer  to  the  collection  and 
preparation  of  the  smear  for  laboratory 
analysis,  there  is  no  question  that 
without  the  perfwmance  of  these 
services  there  would  be  no  specimen  to 
submit  to  the  laboratory  for  microscopic 
examination.  Since  Medicare  coverage 
is  currently  available  for  diagnastic  Pap 
smears  for  both  a  physician's  collection 
and  preparation  component  (or 
physician's  office  visit)  and  a 
laboratory's  examination  component, 
we  believe  it  is  reasonable  and 
appropriate  to  provide  program 
cover^e  for  both  of  these  compooents 


under  the  screening  Pap  smear  benefit 
as  well. 

We  propose,  in  8  410.56la)l2),  to 
define  the  term  "direct  supervision"  to 
mean  that  the  supervising  individual  is 
present  in  the  suite  or  office  during  the 
time  in  which  the  person  being 
supervised  is  performing  his  or  her 
service  and  that  the  supervisor  is 
therefore  immediately  available  in  case 
help  is  needed.  This  is  distinct  from 
"general  supervision",  by  which  we 
mean  that  the  supervising  individual 
need  not  be  present  in  the  suite  or  office 
during  the  time  in  which  the  individual 
being  supervised  is  {>erfornung  his  or 
her  services. 

Under  new  §  410.56(b)(1),  we  are 
proposing  that  the  first  condition  of 
coverage  for  a  screening  Pap  smear 
under  the  Medicare  program  would  be 
that  the  test  must  be  ordered  by  a  doctor 
of  medicine  or  osteopathy  (as  defined  in 
section  1861(r)(l)  of  the  Act),  or  by  a 
certified  nurse  midwife  (as  defined  in 
section  1861(gg)  of  the  Act),  or  a 
physician  assistant,  nurse  practitioner, 
or  clinical  nurse  specialist  (as  defined  in 
section  1861(aa)  of  the  Act)  who  is 
authorized  under  State  law  to  perform 
the  smear,  and  who  is  entitled  to 
payment  under  Medicare  law.  We  are 
proposing  this  requirement  for 
screening  Pap  smears  to  be  consistent 
with  the  CLIA  and  with  the  final  CUA 
regulations  that  HHS  published  in  the 
Federal  Register  on  February  28. 1992 
(57  FR  7002)  that  apply.  Section 
493.1105  of  these  latter  regulations 
provides  that  "The  laboratory  must 
perform  tests  only  at  the  written  or 
electronic  request  of  an  authorized 
person."  Further.  §493.2  of  those 
regulations  defines  an  "authorized 
person"  to  mean  "an  individual 
authorized  under  Slate  law  to  order 
tests,  or  to  receive  test  results,  or  both." 

To  reiterate,  we  are  proposing  to  limit 
the  categories  of  physicians  and  other 
practitioners  who  may  order  a  screening 
Pap  smear,  as  noted  above,  to  doctors  of 
medicine  and  doctors  of  osteopathy  (as 
defined  in  section  1861(rMl)  of  the  Act), 
certified  nurse  midwives  (as  defined  in 
section  1861(gg)  of  the  Act),  and 
physician  assistants,  nurse  practitioners, 
and  cUnical  nurse  specialists  (as  defined 
in  section  186l(aa)(5)  of  the  Act).  These 
are  the  only  groups  of  physicians  and 
other  practitioners  who  are 
professionally  recognized  as  being 
knowledgeable  about  the  proper 
techniques  for  the  collection  and 
preparation  of  Pap  smear  saraples.  who 
see  Medicare  beneficiaries  about  their 
gynecological  concerns,  and  who  are 
entitled  to  payment  under  Medicare 
law.  Thus,  this  proposed  rale  is  more 
specific  than  the  final  dlA  regulations 


with  respect  to  the  types  of  physicians 
and  other  practitioners  who  may  order 
a  screening  Pap  sntear,  but  we  believe 
this  greater  specificity  is  reasonable  eiul 
appropriate. 

We  are  also  proposing,  in  new 
§  410.56(b)(2).  to  hmit  coverage  of 
screening  Pap  smears  to  beneficiaries 
who  have  not  had  a  bysterectcHBy  with 
total  removal  of  the  cervix.  If  a  woman's 
cervix  has  been  totally  removed, 
cervical  cancer  of  course  cannot  occur. 
Women  who  undergo  a  hysterectomy  for 
pre-inva&ive  cervical  neoplasia  do 
require  post-operative  follow-up, 
including  frequent  cervical  cytology 
evaluations  at  the  discretion  of  their 
physician,  but  these  services  would  be 
covered  under  the  program  as  medically 
necessary  diagnostic  tests. 

The  third  condition  of  coverage  is 
located  at  §  410.56(b)(3).  It  would 
provide  that  the  screening  Pap  smear 
must  be  collected  fi-om  the  beneficiary 
and  prepared  for  laboratory  examination 
by  or  under  the  direct  supervision  of  a 
doctor  of  medicine  or  osteopathy  (as 
defined  in  section  1861(rMl)  of  the  Act), 
or  a  certified  nurse  midwife,  physician 
assistant,  nurse  practitioner,  or  clinical 
nurse  specialist  who  ordered  the  tast.  hi 
addition,  instructions  pertaining  to  the 
collection  and  preparation  of  the  sample 
set  forth  in  §493.1103  of  the  Febniary 
28, 1992,  final  CLIA  regulations  would 
also  have  to  be  followed.  The  language 
we  propose  for  §  410.56(b)(3)  is  similar 
in  certain  aspects  to  that  used  in 
§  493.1 103  of  the  final  CLIA  regulations, 
which  sets  forth  a  standard  on 
procedures  for  specimen  submission 
and  handling  that  requires  the 
laboratory  to  make  available  to 
physicians  or  other  practitioners  written 
instructions  for  specimen  collectiwi  and 
preparation,  etc.,  to  ensure  that 
specimens  submitted  are  received  in  a 
condition  acceptable  for  testing.  The 
primary  difference  between  our 
proposed  §  410.56(b)(3)  and  §493.1103 
of  the  final  CLIA  regulation  is  that  the 
proposed  condition  at  §  410.56(bM3) 
would  require  the  ordering  physician  or 
other  practitioner  to  follow  the 
specimen  submission  procedure 
instructions  provided  by  the  CLIA 
laboratory  while  the  CUA  regulation 
standard  at  §  493.1103  requires  the 
laboratory  to  provide  the  specimen 
submission  and  handling  procedure 
instructions  to  the  ordering  i^ysician  or 
other  practitioner. 

As  a  fourth  condition  of  coverage,  %ve 
propose,  in  §  410.56(b)(4).  that  Medicare 
Part  B  will  cover  only  screening  Pap 
smears  that  are  evahiated  by  a 
laboratory  that  is  certified  under  CLL^ 
and  therefore  ts  entitled  to  pajonent 
under  Medicare  regulations,  including 
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the  technical  supervisor  requirements. 
This  requirement  is  consistent  with  the 
final  CUA  regulations  pertinent  to 
cjtology  tests  such  as  screening  Pap 
smears.  Section  493.1257(c)  of  existing 
rules  provides,  for  example,  that  ail 
g>necological  smears  determined  to  be 
showing  reactive  or  separative  cellular 
changes,  atypical  squamous  or  glandular 
cells  of  undetermined  significance,  or  to 
be  in  the  premalignant  or  malignant 
category,  must  be  confirmed  by  a 
technical  supervisor  in  cytology.  Under 
§  493.1449,  technical  supervisors  in 
cytology  of  laboratories  must  be 
physicians.  We  recognize  the 
importance  of  ensuring  the  consistent 
classification  and  communication  of 
screening  Pap  smear  results  between 
laboratories  and  physicians  or  other 
practitioners.  In  this  regard, 
§493. 1257(e)  requires  that  cytology 
laboratory  reports  clearly  distinguish 
specimens  or  smears,  or  both,  that  are 
unsatisfactory  for  diagnostic 
interpretations;  and  contain  narrative 
descriptive  nomenclature  for  all  results. 
All  laboratories  that  perform  cytology 
tests,  including  screening  Pap  «inears, 
must  submit  laboratory  reports  in 
accordance  with  §  493.1257(e).  which 
specifies  the  requirements  for  cytology 
reports.  One  pos.sible  uniform 
classification  and  reporting  system  for 
cytology  test  results  that  might  be  u.««d 
to  n>eet  the  requirements  of 
§493.1257le)  is  "The  Bethesda  System," 
which  was  developed  at  a  national 
oonferance  in  1988  under  the 
sponsorship  of  the  National  Canrer 
Institute.  However,  use  of  "The 
Bethesda  System"  is  not  required  by  us 
for  this  purpose.  Other  uniform 
classification  and  reporting  8>'Stems  for 
cytology  test  results  are  acceptable 
under  the  Medicare  program  as  long  as 
they  u.sb  narrative,  descriptive 
nomenclature  for  all  the  test  rB<?uJl*  »«. 
provided  in  §  493.1257(e). 

We  r^ognize  that  if  might  be  aryutd 
that  sedtjon  1861(nn)  of  the  Act  should 
be  interpreted  to  require  performance 
(and  MWicare  coverage)  of  a  physician's 
interpr^fation  of  a  screening  Pop  s:r,nai 
in  RverV  lease  and  not  just  those 
involviiig  a  preliminary  finding  bv  a 
laboraldry  r>'toJerhnoiogist.  in  which 
the  smepr  is  determined  to  be  showing 
re.Tctive  or  separative  cellular  changes, 
atypical  squamous  or  glandular  cells  of 
undpierWiined  significance,  or  to  be  in 
the  pi-eihalignant  or  malignant  category. 
Howevw,  we  believe  the  long-stonding 
openiting  practices  among  cytology 
laboratories  limiting  mandatory 
physician  confirmation  of  Pap  smears  to 
those  that  indicate  a  possible 


abnorm$ 


ity,  together  with  the  final 


CUA  regulations  that  require  extensive 
physician  involvement  and  supervision 
of  this  testing  to  help  assure  a  high 
quality  examination,  argue  persuasively 
for  the  approach  we  have  taken  in  this 
proposed  rule. 

With  respect  to  matters  affected  by 
both  this  proposed  rule  and  the 
February  28.  1992.  CUA  regulations,  it 
Is  important  to  emphasize  that  the  CUA 
regulations,  although  published  in  final, 
were  subject  to  a  60-day  public 
comment  period.  Analysis  of  the  public 
cximments  received  may  result  in  further 
changes  to  the  CUA  regulations.  If  such 
changes  are  made  in  the  final  rule,  we 
will  discuss  their  bearing  on  the 
positions  taken  in  this  proposed  rule  or 
on  any  other  issues  about  which  we 
receive  public  comment. 

B.  Becommendations  Concerning  High 
Risk  Factors 

The  Task  Force  Report,  referenced 
above,  advises  that  screening  Pap  smear 
tests  performed  for  the  early  diagnosis 
of  cervical  cancer  should  be  performed 
as  "recommended  by  the  physician 
based  on  the  presence  of  risk  factors  (for 
example,  early  onset  of  sexual 
intercourse,  history  of  multiple  sexual 
partners,  or  low  socioeconomic  status)." 

In  addition,  the  National  Cancer 
bistitute  (Nd)  and  the  Centers  for 
Disease  Control  (CDC)  both 
recommended  the  following  high-risk 
iactors  as  (actors  that  might  warrant 
coverage  of  screening  Pap  smear 
services  more  frequently  than  once 
every  3  years: 

•  Early  onset  of  sexual  activity  (under 
1 6  years  cf  age). 

•  Multiple  sexual  partners  (five  or 
mn.'-e  during  lifetime). 

•  History  of  a  sexually  transmitted 
disease. 

NCI  also  included  the  following  high- 
risk  factors  in  their  recommendations: 

•  Absence  of  three  negative  Pap 
smears  within  the  previous  7  years. 

•  Extended  interval  since  last  Pap 
smear  (for  exairple.  if  a  woman  has  not 
had  a  Pap  test  for  10  years,  this  would 
be  considered  an  extended  interval). 

•  Low  socioeconomic  status. 
We  have  accepted  three  of  these 

factors.  However,  for  the  reasons  listed 
below,  we  are  not  proposing  lo  adopt 
NQ's  last  three  recommendations.  The 
absence  of  three  negative  Pap  smears 
within  the  previous  7  years  and  an 
extended  interval  as  high-risk  factors  for 
patients  do  not  appear  necessary  for 
Medicare  coverage  purposes  given  the 
fact  that  the  new  screening  benefit 
provides  for  Medicare  coverage  of  one 
screening  Pap  smear  at  the  time  of  the 
woman's  entitlement  without  regard  to 
whether  she  is  considered  to  be  at  high- 


risk  of  developing  cervical  cancer.  That 
is.  women  in  the  first  two  categories 
would  automatically  be  eligible  for 
immediate  coverage  of  one  screening 
Pap  smear  under  the  new  benefit,  at  the 
time  of  their  entitlement,  and  they 
would  not  have  to  demonstrate  that  they 
have  not  had  a  screening  Pap  smear 
performed  by  Medicare  witliin  the  fwst 
3  years.  We  are  not  proposing  to  include 
the  third  recommendation  "Low 
socioeconomic  status"  as  a  criterion 
because  we  believe  it  is  too  vague  to 
constitute  a  condition  of  benefit 
eligibility.  We  are  aware  of  articles  that 
have  recently  been  published  regarding 
relationships  between  income  and 
cervical-cancer  incidence,  and  between 
income  and  education  and  use  of  Pap 
smear  screening.  However,  we  do  not 
have  medical  evidence  that  relates  any 
specific  defined  economic  category 
(such  as  Medical d-eligible  persons)  to  a 
high  risk  of  developing  cervical  cancer. 
However,  if  there  is  evidence 
specifically  linking  high  risk  with  a 
more  defined  financial  status,  such  ss 
eligibility  for  the  Medicaid  or  the 
^  Supplemental  Security  Income 
programs,  we  would  be  interested  In 
receiving  this  information.  In  addition, 
we  specifically  invite  comments  on  the 
appropriateness  of  including  either  one 
of  these  or  other  possible  indicators  of 
women  who  might  be  considered  at 
high  risk  of  developing  cervical  cancer. 
If  we  are  unable  lo  identify  any  fiirther 
acx:eptable  high-risk  factors  on  the  basis 
of  the  comments  we  receive,  we  do 
intend  to  revisit  the  question  and 
possibly  refine  the  high-risk  categories 
and  associated  screening  frequencies  in 
the  future  as  more  detailed 
epidemiological  evidence  becomes 
available,  particularly  for  elderly 
women. 

NQ  and  CDC  recommended  that 
recent  Pap  smear  screening  history 
shmdd  be  taken  into  account  in 
determining  whether  an  individual 
otherwise  considered  to  be  at  high  risk 
for  developiiig  cervical  cancer  should 
continue  lo  remain  in  that  category  after 
one  or  more  consecutive  annual 
M:reer,ing  Pep  smears  have  been 
performed  for  that  patient  with  negative 
test  results.  For  example,  CDC  indicated 
that  while  epidemiological  studies 
clearly  document  the  appropriateness  ol 
identifying  "Early  onset  of  sexual 
activity  (under  16  years  of  age)'  cs  a 
high-risk  factor  for  developing  cervit^l 
cancer,  clinical  studies  also  clearly 
demonstrate  that  recent  negative  Pap 
screening  tests  for  patients  in  that 
category  could  result  in  a  determination 
that  these  patients  are  no  longer  at  high 
risk,  at  least  for  a  limited  period  of  time. 
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We  agree  that  recent  screening  history 
should  be  taken  into  account  in 
determining  whether  a  woman  is 
considered  at  high  risk  of  developing 
cervical  cancer.  Therefore,  we  propose 
to  establish  a  limitation  on  the 
frequency  within  which  Medicare 
coverage  of  screening  Pap  smears  would 
be  available.  Accordingly,  for  women 
w  ho  may  be  considered  to  be  at  high 
risk  under  any  of  the  three  factors  listed 
below,  coverage  of  a  screening  Pap 
smear  would  not  be  provided  until  12 
months  afler  the  end  of  the  month  in 
which  the  last  Medicare-covered 
screening  Pap  test  was  performed  and 
was  later  found  to  be  normal.  In  those 
situations,  we  are  proposing  that  the 
individual  must  wait  at  least  12  months 
until  she  can  again  be  covered  for  a 
screening  Pap  smear.  For  example,  a 
woman  at  high  risk  receives  a  covered 
screening  Pap  smear  on  January  5. 1991. 
She  would  be  eligible  for  a  subsequent 
screening  Pap  smear  sooner  than  36 
months,  but  not  before  January  5, 1992. 

The  time  interval  of  12  months  is 
consistent  with  the  recommendations  of 
national  cancer  organizations,  such  as 
the  National  Cancer  Institute,  the 
American  Cancer  Society,  and  other 
national  professional  organizations, 
such  as  the  American  Medical 
Association,  that  recommend  that 
screening  Pap  smears  be  f>erformed 
annually.  It  should  be  noted  that  a 
woman  who  has  undertaken  a  Medicare 
screening  Pap  smear  that  was  not  found 
to  be  normal  would  be  eligible  to 
receive  payment  for  a  follow-up 
diagnostic  Pap  smear  or  other  medically 
necessary  senices.  such  as  those 
required  in  connection  with  a  biopsy, 
within  less  than  12  months  as 
determined  by  her  physician.  These 
latter  services  have  always  been  covered 
under  Medicare  (and  will  continue  to  be 
covered  under  the  program)  as  provided 
under  the  diagnostic  testing  benefit  in 
section  1861{s)(3)  of  the  Act. 

C.  Proposed  High-Risk  Factors 

In  §  410.56(c).  we  propose  to  set  forth 
the  limits  on  coverage  of  screening  Pap 
smear  services.  We  propose  that  a 
screening  Pap  smear  performed  on  an 
asymptomatic  woman  would  be  covered 
under  Part  B  if  the  individual  has  not 
had  a  Medicare-covered  test  during  the 
preceding  35  months  following  the 
month  in  which  her  last  Medicare- 
covered  screening  Pap  smear  was 
performed.  In  addition,  we  propose  that 
screening  Pap  smears  would  be  covered 
for  an  asymptomatic  woman  more 
frequently  than  once  every  36  months  if 
her  physician  or  other  qualified  person 
recommends  that  she  have  the  test 
performed  and  there  is  evidence  (on  the 


basis  of  her  medical  history  or  other 
findings)  that  she  is  at  high  risk  of 
developing  cer\'ical  cancer,  as 
determined  in  accordance  with  the  risk 
factors  listed  below: 

•  Early  onset  of  sexual  activity  (under 
16  years  of  age); 

•  Multiple  sexual  partners  (five  or 
more  in  a  lifetime):  or 

•  History  of  sexually  transmitted 
disease  (including  HIV  infection). 

Women  who  might  otherwise  be 
considered  to  be  at  high  risk  on  the 
basis  of  any  of  the  above-listed  factors 
would  not  be  considered  to  be  at  high 
risk  of  developing  cervical  cancer  under 
the  regulation  if  they  have  undergone  a 
Pap  smear  screening  in  the  previous  11 
months  and  have  been  found  to  be 
normal. 

It  is  understood  that  the  definition  of 
high  risk  status  might  be  modified  in  the 
future  to  reflect  advances  in  science  and 
knowledge  about  the  efficacy  and 
effectiveness  of  screening  pap  smears. 

III.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  proposed  regulations,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  proposed  rule,  and,  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the  final 
rule. 

IV.  Information  Collection  Requirement 

This  proposed  rule  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  etseq.). 

TV.  Regulatory  Impact  Statement  and 
Flexibility  Analysis 

A.  Introduction 

This  proposed  rule  would  implement 
section  6115  of  OBRA  '89  to  provide 
Medicare  coverage  of  screening  Pap 
smears.  We  would  pay  for  the  collection 
and  preparation  of  the  Pap  smear  if  the 
conditions  and  limitations  of  §  410.56(b) 
of  this  proposed  rule  are  met.  We  also 
would  pay  for  Pap  smear  services  under 
the  proposed  rule  for  the  e.xamination  of 
the  Pap  smear  by  a  laboratory  if  the 
conditions  of  §  410.56(b)(4)  are  met.  We 
anticipate  that  Medicare  coverage  of 
screening  Pap  smear  tests,  including  the 
cost  of  the  collection  of  the  Pap  smear 
cultures,  would  result  in  the  following 
costs: 


Table  I.— Projected  Costs  as  a 
Result  of  Medicare  Coverage 
OF  Screening  Pap  Smears 

(In  millions]  > 


Fiscal  years 


1994 

1995 

1996 

1997 

1998 

$30 

S35 

$40 

$45 

$50 

'  Rounded  to  the  nearest  $5  million. 

This  proposed  rule  would  not  result 
in  annual  costs  exceeding  $100  million, 
therefore,  a  regulatory  impact  analysis  is 
not  provided. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
doctors  of  medicine  or  osteopathy  and 
other  practitioners  ordering  Pap  smear 
tests  and  laboratories  examining  Pap 
smears  are  considered  to  be  small 
entities.  Individuals  are  not  considered 
small  entities  under  the  RFA. 

Since  the  Medicare  coverage  of 
screening  Pap  smears  represents  an 
expansion  of  Medicare  benefits,  we  are 
providing  the  following  voluntary 
regulatory  flexibility  analysis. 

1.  Effects  on  Practitioners  and 
Laboratories 

We  believe  that  most  of  the 
practitioners  who  order  screening  Pap 
smears,  and  collect  or  supervise  die 
collection  of  the  sample  of  cervical  cells 
that  is  affixed  to  the  glass  slide  before 
it  is  sent  to  a  laboratory  for  analysis,  are 
physicians.  Other  health  practitioners, 
including  certified  nurse  midwives, 
physician  assistants,  nurse  practitioners, 
and  clinical  nurse  specialists  authorized 
under  State  law  to  perform  such 
services,  would  also  be  affected  by  this 
proposed  rule. 

We  believe  that  Medicare  coverage  of 
screening  Pap  smears  would  result  in 
increased  utilization  of  these  services 
over  current  levels  on  the  part  of 
Medicare  eligible  women.  A  logical 
outgrowth  of  this  increased  utilization 
would  be  an  increase  in  services  by 
those  practitioners  who  provide  Pap  lest 
ser\ices  and  supplies,  namely: 
Physicians,  cytology  laboratories  and 
their  pathologists,  and  other  qualified 
practitioners  and  suppliers. 

The  effect  of  this  proposed  rule  on  an 
individual  physician  or  other  health 
care  practitioner  or  supplier  would 
depend  on  the  percentage  of  his  or  her 
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practic  aj  that  involves  Medicare  eligible 
women  and  the  percent  of  his  or  her 
practice  that  involves  the  ordering, 
collectjon,  and  interpretation  of 
screen  ino  Pap  smears.  Clearly,  this 
would  vary  among  practicing  physicians 
and  other  health  care  practitioners  and 
suppliers.  Additionally,  we  believe  that 
providers  of  laboratory  supplies  for 
screeniiig  Pap  smears  would  experience 
an  increased  demand  for  their  supplies. 

Physicians  who  interpret  screening 
Pap  smears  must  meet  the  proposed 
Medicare  qualification  requirements  or 
the  applicable  State  licensure  law  or 
regulations  as  appropriate.  The 
pathologist  fee  for  interpreting  sfjeening 
Pap  smears  is  incorporated  into  the 
laboratory  fee.  Laboratories  would  be 
paid  100  percent  of  the  upper  limit  for 
a  screening  Pap  smear  test.  In  CY  1992. 
the  average  pajm^ient  per  test  not 
requiring  physician  interpretation  was 
approximately  $8.  The  average  paymeal 
for  the  test  that  required  interpretation 
in  CY  1992  was  approximately  $11.50. 

2.  Effect  on  Beneficiaries 

We  believe  the  effect  of  this  proposed 
rule  on  beneficiaries  would  be  a  positive 
one.  Act»rding  to  a  study  by  the 
Congressional  Office  of  Technology 
Assessment,  one-quarter  of  the  new 
cases  of!  invasive  cervical  cancer  occ-ur 
in  women  aged  65  and  older.  Early 
detection  of  cervical  cancer  through 
screening  Pap  smears  may  prevent 
beneficiaries  from  enduring  the 
suffering  and  expense  of  prolonged 
treatment  or  surgery  for  the  more 
advanced  stages  of  cervical  cancer.  A 
significant  decrease  in  the  death  rate 
from  cervical  cancer  in  the  last  40  years 
has  been  attributed  to  the  performance 
of  Pap  smear  tests  ("The  1988  Bethesda 
System— National  Cancer  Institute 
vVorkshop",  Journal  of  the  American 
MedicaliAssociation,  August  18, 1989) 

C.  Buret  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysisjif  a  rule  may  have  a  significant 
impact  da  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1 102(bl  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  ere  not  preparing  a  rural  impact 
statement  since  scTeening  Pap  smears 
are  usually  taken  in  a  physician's  office 
rather  than  in  a  hospital  siting.  We 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  have  a  significant  impact  on  the 


operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Subjects 

42  CFR  Part  410 

Medical  and  other  heahh  services, 
Medicare. 

42CFBPart4JJ 

Medicare,  Recovery  against  third 
parties.  Secondary  pajinents. 

We  are  proposing  to  amend  42  CFR 
chapter  IV  as  set  forth  below: 

I.  Part  410  is  amended  as  set  forth 
below: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

A.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1832.  1833.  1834 
1835. 1861(r},  (s)  and  (cc).  t861(aa),  1871, 
end  1881  of  the  Social  Security  Act  (42 
US.C  1302, 1395k.  13951, 1395m.  1395n. 
1395x(f),  (s)  and  (cc).  1395x(aa).  1395hh,  and 
1395rT). 

Subpart  B — Medical  and  Other  Health 

Services 

B.  Subpart  B  Is  amended  as  follows: 

1.  In  §  410.10.  the  introductory  text  is 
republished  and  a  new  paragraph  (u)  is 
added  to  read  as  follows: 

§  41 0. 1 0    Medical  and  ott»er  health 
"servtees:  Inciuded  services. 

Subject  to  the  conditions  and 
limitations  specified  in  this  subpart, 
"medical  and  other  health  .services" 
includes  the  following  services: 
•        •        •        •        • 

(u)  Screening  Pap  smear  services. 

2.  A  new  §  410.56  is  added  to  read  as 
follows: 

f  4 1 0.58    Screening  Pap  smears: 
Conditions  and  limitations. 

(a)  Definitions.  As  used  in  this 
section — 

(1)  Screening  Pap  smear  services 
means  a  diagnostic  laboratory  test 
consi.sting  of  a  routine  exfoliative 
cytology  test  (Papanicolaou  test) 
provided  to  a  woman  for  the  early 
detection  of  cervical  cancer,  including 
collection  and  preparation  of  the  smear 
by,  or  under  the  dirert  supervision  of. 
a  physician  or  other  qualified  individual 
authorized  under  State  law  to  perform 
these  services,  who  is  entitled  to 
paj-ment  under  Medicare  law. 

(2)  Direct  supervision  means  that  the 
supervising  individual  is  present  in  the 
suite  or  office  during  the  time  in  which 
the  person  being  supervised  is 
performing  his  or  her  service  and  that 
the  supervisor  is  therefore  immediately 


available  in  case  help  is  needed.  This  is 
distinct  from  "general  supervision,"  by 
which  we  mean  that  the  supervising 
individual  need  not  he  present  in  the 
suite  or  office  during  the  time  in  which 
the  individual  being  supervised  is 
performing  his  or  her  ser\ices. 

(b)  Conditions.  Medicare  Part  B  pays 
for  screening  Pap  smear  services  subject 
to  the  following  conditions  and 
limitations: 

(1)  The  Pap  smear  must  be  ordered  by 
a  doctor  of  medicine  or  osteopathy  (as 
defined  in  section  1861(r)(l)  of  the  Ad), 
or  by  a  certified  nurse  midwife  (as 
defined  in  section  1861(gg)  of  the  Act), 
or  a  physician  assistant,  nurse 
practitioner,  or  clinical  nurse  specialist 
(as  defined  in  section  18bl(aa)  of  the 
Act)  who  is  authorized  under  State  law 
to  perform  the  smear,  and  who  is 
entitled  to  payment  under  Medicare 
law. 

(2)  The  beneficiary  mu.st  not  have  had 
a  hysterectomy  with  the  total  removal  of 
the  cervix. 

(3)  The  Pap  smear  must  be  collected 
from  the  beneficiarj'  and  prepared  for 
laboratory  examination  by  or  under  the 
direct  supervision  of  a  physician  or 
other  practitioner  who  ordered  the  test 
as  required  in  paragraph  (bKl)  of  this 
section,  and  the  laboratory  instructions 
for  specimen  collection  and  preparation 
must  meet  the  requirements  set  forth  at 
§493.1103  of  this  chapter. 

(4)  The  Pap  smear  mxxsX  be  evaluated 
by  a  laborato.'y  that  is  certified  under 
CLIA  and  therefore  is  entitled  to 
payment  under  Medicare  regulations 
including  the  technical  supervisor 
requirements  set  forth  at  §§  493.1257(c) 
and  493.1449  of  thjs  chapter, 

(c)  Limits  on  coverage  of  screening 
Pap  smear  senices.  The  following 
limitations  apply  to  coverage  of 
screening  Pan  smear  services: 

(1)  Genera!  rule.  Except  as  specified 
in  paragraph  (c)i2)  of  this  section, 
payment  may  be  made  for  a  screening 
Pap  smear  pcrfo.-med  on  an 
asympto.matic  v.oman  only  if  the 
individual  b.'^s  not  had  a  smear  paid  for 
by  Medicare  during  the  preceding  35 
months  following  t.he  n.ontlj  in  which 
her  last  Medicare-covered  screening  Pap 
smear  was  pt;  formed. 

(2)  Kiore  frequent  screening  based  on 
high-risk  factors.  Subject  to  the 
limitaticn  as  specified  in  paragraph 
(c)(3)  of  this  seciion,  payment  may  be 
made  for  an  asymptomatic  woman  more 
frequently  than  once  every  36  months 
since  her  last  Medicare-covered 
screening  Pap  smear  was  performed  if 
her  physician  recommends  that  she 
have  the  test  performed  and  there  is 
evidence  (on  the  basis  of  her  medical 
history  or  other  findings)  that  she  is  at 
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high  risk  of  developing  cervical  cancer. 
The  physician  must  consider  the 
following  factors  in  making  this 
determination: 

(i)  Early  onset  of  sexual  activity 
(under  16  years  of  age). 

(ii)  Multiple  sexual  partners  (five  or 
more  in  a  lifetime). 

(iii)  History  of  a  sexually  transmitted 
disease  (including  HIV  infection). 

(3)  Limitation  applicable  to  women  at 
high  risk.  Payment  is  not  made  for  a 
screening  Pap  smear  for  women 
considered  to  be  at  high  risk  (under  any 
of  the  criteria  described  in  paragraph 
(c)(2)  of  this  section)  more  frequently 
than  once  every  12  months  after  the  last 
screening  Pap  smear  covered  by 
Medicare  was  performed  and  found  to 
test  normal. 

II.  Part  411  is  amended  as  set  forth 
below: 

PART  41 1— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

A.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1834. 1842(1).  1861. 
1862. 1866, 1871, 1877,  and  1879  of  the 
Social  Security  Act  (42  U.S.C  1302, 1395m. 
1395u(l).  1395X.  1395y.  1395cc.  1395hh, 
1395nn,  andl395pp). 

Subpart  A— General  Exclusions  and 
Exclusion  of  Particular  Services 

B.  Subpart  A  is  amended  as  follows: 
1.  In  §  411.15.  the  introductory  text  is 

republished,  paragraph  (a)(1)  is 
redesignated  as  paragraph  (a)(l){i),  and 
a  new  paragraph  (a)(l)(ii)  is  added  to 
read  as  follows: 

S411.15    Particular  services  excluded  from 
coverage. 

The  following  services  are  excluded 
from  coverage. 

(a)  Routine  physical  checkups  such 
as-iW) 


(ii)  Screening  Pap  smear  services 
(including  collection  and  preparation  of 
the  smear  by,  or  under  the  direct 
supervision  of,  a  physician  or  other 
practitioner)  except  those  that  meet  the 
conditions  for  coverage  of  screening  Pap 
smear  ser\'ices  specified  at  §  410.56  of 
this  chapter. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated:  lune  4. 1993. 
Bruce  C.  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  August  11. 1993. 
Donna  E.  Shalala, 
Secretory. 

|FR  Doc.  93-28996  Filed  11-24-93;  8:45  am] 
BILUNQ  CODE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-283,  RM~8374] 

Radio  Broadcasting  Services;  Pillager, 
MN 

AGENCV:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  NorMin 
Broadcasting  Co.  proposing  the 
allotment  of  Channel  240A  to  Pillager. 
Minnesota,  as  that  community's  first 
local  aural  transmission  service.  There 
is  a  site  restriction  9.2  kilometers  (5.7 
miles)  southeast  of  the  community. 
Canadian  concurrence  will  be  requested 
at  coordinates  46-14-59  and  94-26-33. 
DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994.  and  reply 
comments  on  or  before  January  25, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  F. 
Garziglia.  Pepper  &  Corazzini.  1776  K 
Street,  N\V.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-283,  adopted  October  29, 1993,  and 
released  November  17, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.,  Washington. 
IX.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commissions  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  suite  140. 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victoria  M.  McCsuley, 
Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  93-28962  Filed  11-24-93;  8:45  am] 
BILUNQ  COOE  •712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-278,  RM-8344] 

Radio  Broadcasting  Services;  Pequot 
Lakes,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Minnesota  Christian  Broadcasters,  Inc.. 
proposing  the  allotment  of  Channel 
261A  to  Pequot  Lakes,  Minnesota,  as 
that  community's  second  FM  broadcast 
service.  The  channel  can  be  allotted  to 
the  community  without  a  site  restriction 
at  coordinates  46-36-11  and  94-18-33. 
Canadian  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994,  and  reply 
,  comments  on  or  before  January  25. 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dennis 
F.  Begley,  Reddy,  Begley  &  Martin.  1001 
22nd  Street.  NW.,  suite  350, 
Washington.  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-278,  adopted  October  29. 1993,  and 
released  November  17, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
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Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services 
Inc..  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  5ie  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involves  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
goverriing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauIey, 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  93-28961  Filed  11-24-93;  8:45  am) 
BILUNQ  COM  e713-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-285,  RM-83761 

Radio  Broadcasting  Services;  Alamo. 

NV  |j 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  228A  to  Alamo.  Nevada,  as  the 
community's  first  local  aural 
transmission  service.  Channel  228A  can 
be  allotted  to  Alamo  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  37-21-54 
and  West  Longitude  115-09-49. 
DATES:  Comments  must  be  filed  on  or 
before  Januar>'  10. 1994.  and  reply 
comments  on  or  before  January  25, 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica,  501 
Aultman,  Ely,  Nevada  89301 
(Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-285.  adopted  October  29, 1993.  and 
released  November  17. 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800.  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
goverriing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Bules  Division,  Mass  Media  Bureau. 
(FR  Doc.  93-28960  Filed  11-24-93;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-282,  RM-8371] 

Radio  Broadcasting  Services:  Eureka. 
NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  233A  to  Eureka.  Nevada,  as  the 
community's  first  local  aural 
transmission  service.  Channel  233A  can 
be  allotted  to  Eureka  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  39-30-46 
and  West  Longitude  115-57-35. 


DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994.  and  reply 
comments  on  or  before  January  25 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica,  501 
Aultman,  Ely,  Nevada  89301 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202) 634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-282,  adopted  October  29. 1993,  and 
released  November  17, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission  s 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800.  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Bules  Division,  Mass  Media  Bureau. 
[FR  Doc.  93-28959  Filed  11-24-93;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-281,  RM-8370] 

Radio  Broadcasting  Services:  Austin. 
NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 
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SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  259A  to  Austin.  Nevada,  as  the 
community's  first  local  FM  service. 
Channel  259A  can  be  allotted  to  Austin 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  North 
Latitude  39-29-36  and  West  Longitude 
117-04-07. 

DATES:  Comments  must  be  Hied  on  or 
before  January  10. 1994.  and  reply 
comments  on  or  before  January  25. 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  s^ve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica,  501 
Aultman.  Ely,  Nevada  89301 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 
SUPPLEMENTARY  INFORMATION: 
This  is  a  synopsis  of  the  Commission's 
Notice  of  Proposed  Rule  Making.  MM 
Docket  No.  93-281.  adopted  October  29. 
1993.  and  released  November  17, 1993. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239). 
1919  M  Street.  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800.  2100  M  Street. 
NW.,  suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
cons.ideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  in^rmation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief.  Allocations  Bmnch,  Policy 
and  Bales  Division.  Mass  Media  Bureau. 
[FR  Doc.  93-28963  Filed  11-24-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-280,  RM-a369] 

Radio  Broadcasting  Services;  Lund, 
NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  264A  to  Lund.  Nevada,  as  the 
community's  first  local  FM  broadcast 
service.  Channel  264A  can  be  allotted  to 
Lund  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  38-51-24 
and  West  Longitude  115-00-25. 
DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994.  and  reply 
comments  on  or  before  January  25, 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica.  501 
Aultman.  Ely.  Nevada  89301 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION;  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-280. adopted  October  29. 1993. and 
released  November  17. 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800.  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley. 

Assistant  Chief,  Allocations  Bmnch.  Policy 
and  Bales  Division.  Mass  Media  Bureau. 
IFR  Doc.  93-28958  Filed  11-24-93;  8:45  am) 

BILUNG  CODE  (TIZ-OI-M 

47  CFR  Part  76 

[MM  Docket  No.  93-291;  DA  93-1363] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  invites 
comments  on  its  proposal,  initiated  by 
a  request  filed  by  MFP,  Inc.  to  amend 
the  Commission's  Rules  to  change  the 
designation  of  the  Boston-Cambridge- 
Worcester,  Massachusetts  television 
market  to  "Boston-Cambridge- 
Lawrence- Worcester,  Massachusetts." 
This  action  is  taken  to  test  the  proposal 
for  market  hyphenation  through  the 
record  established  based  on  comments 
filed  by  interested  parties. 
DATES:  Comments  are  due  on  or  before 
December  28. 1993.  and  reply  comments 
are  due  on  or  before  January  12. 1994. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Aronowitz.  Mass  Media  Bureau. 
Policy  and  Rules  Division,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-291,  adopted  November  8.  1993.  and 
released  November  18. 1993.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington.  DC  20554, 
and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Washington.  DC  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  filed  by  MFP. 
Inc..  licensee  of  WMFP  (TV).  Channel 
63.  Lawrence.  Massachusetts,  proposed 
to  amend  §  76.51  of  the  Rules  to  change 
the  designation  of  the  Boston- 
Cambridge-Worcester.  Massachusetts, 
television  market  to  "Boston- 
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Cambridge- Lawrence-Worcester, 
Massachusetts." 

2.  In  evaluating  past  requests  for 
hyphenation  of  a  market,  the 
Commission  has  considered  the 
following  factors  as  relevant  to  its 
examination:  (1)  The  distance  between 
the  existing  designated  communities 
and  the  Community  proposed  to  be 
added  to  the  designation;  (2)  whether 
cable  carriage,  if  afforded  to  the  subject 
station,  would  extend  to  areas  beyond 
its  Grade  B  signal  coverage  area;  (3)  the 
presence  of  a  clear  showing  of  a 
particularized  need  by  the  station 
requesting  the  change  of  market 
designation;  and  (4)  an  indication  of 
benefit  to  the  public  from  the  proposed 
change.  Each  of  these  factors  helps  the 
Commission  to  evaluate  individual 
market  conditions  consistent  "with  the 
underlying  competitive  purpose  of  the 
market  hyphenation  rule  to  delineate 
areas  where  stations  can  and  do.  both 
actually  and  logically,  compete." 

3.  Based  on  the  facts  presented,  the 
Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the 
rulemaking  process,  including  the 
comments  of  interested  parties.  It 
appears  from  the  information  before  us 
that  Station  WMFP  (TV)  and  stations 
licensed  to  communities  in  the  Boston- 
Cambridge- Worcester  television  market 
do  compete  for  audiences  and 
advertisers  throughout  much  of  the 
proposed  combined  market  area,  and 
that  evidence  has  been  presented 
tending  to  demonstrate  commonality 
between  the  proposed  community  to  be 
added  to  a  market  designation  and  the 
market  as  a  whole.  Moreover,  the 
petitioner's  proposal  appears  to  be 
consistent  with  the  Commission's 


policies  regarding  redesignalion  of  a 
hyphenated  television  market: 

4.  The  Commission  also  recognize 
that  the  proposed  major  market 
adjustment  under  consideration 
involves  a  particularly  large  television 
market,  the  nation's  sixth  largest.  In 
another  proceeding,  the  Commission  is 
considering  several  ahemative 
possibilities  other  than  market 
hyphenation  to  respond  to  competition 
issues  that  are  raised  with  regard  to 
stations  operating  in  large  markets 
under  existing  rules.  See  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  93-290  (Newton,  New  Jersey  and 
Riverhead,  New  York),  DA  93-1349 
(released  November  16, 1993.  In  this 
regard,  the  Commission  stated  that 
interested  parties  may  wish  to  address 
the  issues  raised  in  that  proceeding  in 
connection  with  the  instant  proposal. 

Initial  Regulatory  Flexibility  Analysis 

5.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
cable  television  system  operators  will  be 
affected  by  the  proposed  rule 
amendment.  The  Secretary  shall  send  a 
copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601  et  sea 
(1981).  ^ 

Ex  Parte 

6.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 


parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 
generally  47  CFR  1.1202,  1.1203  and 
1.1206(a), 

Comment  Dates 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before 
December  28, 1993,  and  reply  comments 
on  or  before  January  12, 1994.  All 
relevant  and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comment,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

8.  Accordingly,  this  action  is  taken  by 
the  Chief,  Mass  Media  Bureau,  pursuant 
to  authority  delegated  by  §  0.283  of  the 
Commission's  Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Chief,  Mass  Media  Bureau. 

IFR  Doc.  93-28929  Filed  11-24-93;  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat)le  to  the 
public,  ^4ot)ces  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agernry 
statements  of  organization  and  furwtions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  90-106-6] 

Medfly  Cooperative  Eradication 
Program  Final  Environmental  Impact 
Statement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  a  final 
environmental  impact  statement  for  the 
Medfly  Cooperative  Eradication 
Program.  This  document  analyzes 
potential  environmental  effects  of  a 
program  to  eradicate  the  Mediterranean 
fruit  fly  from  the  U.S.  mainland. 
ADDRESSES:  Copies  of  the  final 
environmental  impact  statement  are 
available  for  review  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays,  at  the  following 
locations: 

APHIS  Reading  Room,  room  1141. 

South  Building,  14th  Street  and 

Independence  Avenue.  SW.. 

Washington.  DC  20250; 
USDA-APHIS  Ubrary,  room  G-180, 

Federal  Building,  6505  Belcrest  Road, 

Hvattsville,  MD  20782; 

•  USDA-APHIS-PPa  9580  Micron 
Avenue,  Suite  I,  Sacramento,  CA 
95827; 

•  USDA-APHIS-PPa  3505  Boca  Chica 
Boulevard,  suite  360,  Brownsville.  TX 
78521-4065; 

•  USDA-APHIS-PPQ.  3505  25th 
Avenue.  Building  1,  North,  Gulftjort, 
MS  39501; 

•  USDA-APHIS-PPa  Blason  U.  1st 
Floor,  505  South  Lenola.  Moorestown, 
NJ  08057. 

Interested  persons  may  obtain  a  copy 
of  the  final  environmental  impact 
statement  by  writing  to  any  of  the 


addresses  listed  above  with  an  asterisk, 
or  to  the  address  listed  below  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harold  T.  Smith,  Branch  Chief. 
Environmental  Analysis  and 
Documentation,  BBEP.  APHIS,  USDA, 
room  543,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
(301) 436-8963. 

SUPPLEMENTARY  INFORMATION: 
BackgrounH 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  in 
cooperation  with  12  other  Federal  and 
State  organizations,  has  prepared  a  final 
environmental  impact  statement  (EIS) 
for  the  Medfly  Cooperative  Eradication 
Program.  Copies  of  this  document  were 
filed  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  on  November 
12. 1993.  pursuant  to  section  102{2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(c)).  and 
the  EPA  Notice  of  Availability  is 
published  in  the  Notices  section  of 
today's  Federal  Register. 

On  April  9. 1993.  we  published  in  the 
Federal  Register  (58  FR  18366.  Docket 
No.  90-108-3)  a  notice  advising  the 
public  that  APHIS  had  prepared  a  draft 
EIS  for  the  Medfly  Cooperative 
Eradication  Program.  The  notice  also 
requested  comments  on  or  before  May 
24.  1993.  On  May  28. 1993,  we 
published  a  notice  reopening  the 
comment  period  and  extending  it  until 
lune  18, 1993  (58  FR  31007,  Docket  No. 
90-108-4). 

By  close  of  business  June  18, 1993,  we 
had  received  255  comments  on  the  draft 
EIS;  We  carefully  reviewed  and 
considered  all  of  the  comments.  Based 
on  suggestions  and  information  offered 
in  the  comments,  we  have  revised  our 
draft  EIS,  and  have  produced  a  final  EIS. 

This  notice  is  issued  in  accordance 
with:  (1)  The  National  Environmental 
PoUcy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  etseq.).  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1503),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28. 1979,  and  44 
FR  51272-51274,  August  31. 1979). 


Done  in  Washington,  DC,  this  19th  day  of 
November  1993. 
Teny  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  93-29008  Filed  11-24-93:  8  45  am] 

BIUJNQ  CODE  M10-3«-# 


Forest  Service 

Newspapers  Used  for  Pubiicaiion  of 
Legal  Notice  of  Appealable  Decisions 
for  Pacific  Northwest  Region,  Oregon 
and  Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Northwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  part  217.  This  action  is  necessary 
to  implement  the  Secretary  of 
Agriculture's  final  rule  amending  the 
Forest  Service  administrative  appeal 
procedures,  which  was  signed  on 
December  5, 1990  and  was  published  in 
the  Federal  Register  on  February  6, 
1991  (56  FR  4914).  The  intended  effect 
of  this  action  is  to  inform  interested 
members  of  the  public  which 
newspapers  uill  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 
DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  October  31, 1993.  The 
list  of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Schuler,  Regional  Appeals 
Coordinator,  Pacific  Northwest  Region, 
P.O.  Box  3623,  Portland,  Oregon  97208- 
3623,  phone:  (503)  326-2322. 
SUPPLEMENTARY  INFORMATION:  On 
December  5, 1990  the  Deputy  Secretary 
of  Agricuhure  signed  a  final  rule 
amending  the  administrative  appeal 
procedures  36  CFR  part  217  of  the 
Forest  Service  to  require  publication  of 
legal  notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
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notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify.  The 
dedsim  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice 

In  addition  to  the  principal 
newspaper  listed  for  each  unit,  some 
forest  supervisors  and  district  rangers 
have  listed  newspapers  pro\'iding 
additiond  notice  of  their  decisions.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  pubhcatlon  of  the  notice  in 
the  first  (principal)  newspaper  listed  for 
each  unit. 

The  newspapers  to  be  used  are  as 
follows: 

Padfiic  Nortliwest  Regional  Office 

Pacific  Northwest  Regional  Forester 
decisions  on  Oregon  National 
Forests: 
The  Oregonian,  Portland,  Oregon 
Pacific  Northwest  Regional  Forester 
decisions  on  Washington  National 
Forests: 
The  Seattle  Post-IateWgencer,  Seattle, 
Washington 
Columbia  Gorge  National  Scenic  Area 
M^bager  dedsdons: 
Tht  On^nian,  Portland.  Oregon 

Oregpn  J^ational  Forests 

Deschutes  National  Forest 

Desohutes  Forest  Supervisors  Dedsions: 

The  Bulletin,  Bmd,  Oregon 
Bend  E(i6lrict  Ranger  dedsions: 

The  AtUetin,  Bend,  Oregon 
Cresceat  District  Ranger  dedsicns 

The  ^iletin,  Bend,  Oregon 
Fort  Rock  Districyianger  decisions: 

The  BvHetin,  Bend,  Oregon 
Sister  district  Ranger  dedsions: 

Sisieh  >'iigget,  Sisters,  Oregon 
Bend  ?  ce  Nurser\'  Managers  dedsions; 

The  1 1\i}Ietin,  Bend.  Oregon 
Redn;;o  iri  Air  Center  Mariagers 
decisions; 

The Itvlletjn,  Bend.  Oregon 


Freixo',:  t  National  Forest 

Frsinort  Forest  Supervisor  dedsions: 
Herxild  and  Nev.s,  Klamath  Falls. 

Or<|on 
^'ew<  papers  providing  additionel 

notice  for  Fremont  Forest 

Su]  (ervisor  dedsions: 
Lake  County  Examiner,  Lakeview, 

Oregon 
The  Bulletin,  Bend,  Oregon 
Bly  Dlstrid  Ranger  dedsions: 


Herald  and  News,  Klamath  Falls, 
Oregon 
Lakeview  District  Ranger  decisions: 
Lake  County  Examiner,  Lakeview, 
Oregon 
Paisley  Distrirt  Ranger  dedsions: 
Lake  County  Examiner,  Lakeview. 
Oregon 
Silver  Lake  District  Ranger  dedsions: 
Hearald  and  News,  Kkmath  Falls, 
Oregon 
Newspaper  providing  additional  notice 
of  Silver  Lake  decisions: 
The  Bulletin,  Bend.  Oregon 

Malheur  National  Forest 

Malheur  Forest  Supervisor  decisions: 
Blue  Mountain  Eagle,  John  Day. 
Oregon 
Bear  Valley  District  Ranger  dedsions: 
Blue  Mountain  Eagle,  John  Day, 
Oregon 
Bums  District  Ranger  dedsions: 

Bums  Times  Herald,  Bums^  Oregon 
Long  Creek  District  Ranger  decisions: 
Blue  Mountain  Eagle,  John  Day. 
Oregon 
Prairie  City  Distrid  Ranger  dedsions; 
Blue  Mountain  Eagle,  John  Day. 
Oregon 

Mt  Hood  National  Forest 

Mt  Hood  Forest  Supervisor  dedsions: 

The  Oregonian,  Portland,  Oregon 
Barlow  Distrid  Ranger  dedsions: 

The  Oregonian,  Portland,  Oregon 
Bear  Springs  Distrid  Ranger  dedakms; 

7^  Or»gonian,  Portland.  Oregon 
Ciackamae  Distrid  Ranger  decisions: 

The  Orfigoaian,  Portland,  Oregon 
Columbia  Gorge  Distrid  Ranger 
decisions: 

The  Oragonian,  Portland,  Oregon 
Estacada  District  Ranger  dedsions: 

The  Orvgonian,  Portland,  Oregon 
Hood  River  Distrid  Ranger  dedsions: 

The  Oregonian,  Portland,  Oregon 
Zigzag  Distrid  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 

Ochoco  National  Forest 

Ochoco  Forest  Supervisor  dedsions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additional  notice 
of  Ochoco  Forest  Supervisor 
dedsions: 
Burns  Times/Herald.  Bums.  Oregon 
Central  Oregonian,  Prineviile,  Oregon 
Big  Summit  Distrid  Ranger  dedsions- 

The  Bulletin,  Bend,  Oregon 
Crooked  Rjver  National  (kassknd 
District  Raiiger  dedsions: 
The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additior.al  notice 
of  Grassland  dedsions: 
Madras  Pioneer,  Madras,  Oregon 
Paulina  Distrid  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additional  notice 
of  Paulina  decisions: 


Blue  Mountain  Eagle,  John  Day, 
Oregon 
Prineviile  Distrid  Ranger  dedsions: 

The  Bulletin,  Bend,  O^on 
Newspapers  providing  additional  notice 
of  Prineviile  decisions: 
Central  Oregonian.  Prineviile,  Oregon 
Snow  Mountain  Distrid  Ranger 
decisions: 
The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additional  notice 
of  Snow  Mountain  decisions: 
Bums  Times/Herald,  Bums,  Oregon 

Rogue  River  National  Forest 

Rogue  River  Forest  Supervisor 
decisions: 

Mail  Tribune.  Medfbrd,  Oregon 
Applegate  District  Ranger  dedsions: 

Mail  Tribune,  Medford,  Oregon 
Ashland  Distrid  Ranger  decisions: 

Mail  Tribune.  Medford,  Oregon 
Butte  Falls  Distrid  Ranger  decisions: 

Mail  Tribune,  Medford,  Oregon 
J.  Herbert  Stone  Nursery  Managers 
decisions: 

Mail  Tribune,  Medford,  Oregon 
Prosped  Distrid  Ranger  decisions: 

Mail  Tribune,  Medford,  Oregon 

Siskiyou  National  Forest 

Siskiyou  Forest  Supervisor  decisions: 
Grants  Pass  Courier,  Grants  Pass, 
Oregon 
Chetco  District  Ranger  decisions: 
Cuny  Coastal  Pilot,  Brookings, 
Oregon 
Gahce  Ehstrict  Ranger  dedsions: 
Groats  Pass  Courier,  Grants  Pass, 
Or^OQ 
Gold  Beech  Distrid  Ranger  dedsions: 
Curry  County  Beporter,  Gold  Beach, 
Oregon 
lOinds  Valley  District  Rangw  deciaoos 
Grants  Pass  Courier,  Oants  Pass. 
Oregon 
Powers  Distrid  Ranger  dedsions; 

The  World,  Coos  Bay,  Oregon 
Newspapers  providing  additional  notice 
of  Powers  dedsions: 
Cnrr^-  County  Reporter.  Gold  Beach. 
Oregon 

Siuslaw  National  Forest 

Siuslaw  Forest  Supervisor  dedsions: 

Corvalhs  Gazette-Times,  Corvaliis. 
Oregon 
Alsea  District  Rarger  dedsions. 

Cor\-allis  Gazette-Times.  Cor^  allis. 
Oregon 
Hebo  District  Ranger  dedsions: 

Headlight  Herajd,  Tillamook,  Oregon 
Maple»on  Distrid  Ranger  decisions: 

Siuslaw  News.  Florence.  Oregon 
Oregon  Dunes  National  Recreation  AvkB 
Manager  dedsions: 

The  World,  Coos  Bay,  Oregon 
Waldport  Distrid  Ranger  decisions: 

Newport  Neil's  Times.  Newport, 
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Oregon 
Umatilla  National  Forest 

Umatilla  Forest  Supervisor  decisions: 

East  Oregonian,  Pendleton.  Oregon 
Heppner  District  Ranger  decisions: 

East  Oregonian,  Pendleton.  Oregon 
North  Fork  John  Day  District  Ranger 
decisions: 

East  Oregonian,  Pendleton,  Oregon 
Pomeroy  District  Ranger  decisions: 

East  Oregonian,  Pendleton,  Oregon 
Walla  Walla  District  Ranger  decisions: 

East  Oregonian,  Pendleton,  Oregon 

Umpqua  National  Forest 

Unpqua  Forest  Supervisor  decisions: 

The  News-Review.  Roseburg,  Oregon 
Cottage  Grove  District  Ranger  decisions: 

The  News-Revjew,  Roseburg,  Oregon 
Diamond  Lake  District  Ranger  decisions: 

The  News-Review,  Roseburg.  Oregon 
North  Umpqua  District  Ranger 
decisions: 

The  News-Review,  Roseburg,  Oregoo 
Tiller  District  Ranger  decisions: 

The  News-Review,  Roseburg.  Oregon 
Dorena  Tree  Improvement  Center 
Manager  decisions: 

The  News-Review,  Roseburg,  Oregon 

Wallowa- Whitman  National  Forest 

Wallowa-Whitman  Forest  Supervisor 
decisions: 
Baker  City  Herald,  Baker  City.  Oregon 
Baker  District  Ranger  decisions: 

Baker  City  Herald,  Baker  City,  Oregon 
Eagle  Cap  District  Ranger  decisions: 
Wallowa  County  Chieftain,  Enterprise. 
Oregon 
Hells  Canyon  National  Recreation  Area 
Ranger  decisions: 
Occurring  in  Oregon — 
Wallowa  County  Chieftain,  Enterprise, 

Oregon 
Occurring  in  Idaho — 
Lewiston  Morning  Tribune,  Lewiston. 
ID 
La  Grande  District  Ranger  decisions: 
The  Observer.  La  Grande,  Oregon 
Pine  District  Ranger  decisions: 

Baker  City  Herald.  Baker  City,  Oregon 
Unity  District  Ranger  decisions: 

Baker  City  Herald.  Baker  City,  Oregon 
Wallowa  Valley  District  Ranger 
decisions: 
Wallowa  county  Chieftain.  Enterprise, 
Oregon 

Willamette  National  Forest 

Willamette  Forest  Super\asor  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Willamette  Forest  Supervisor 
decisions: 
Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 


Blue  River  District  Ranger  decisions: 

Register  Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Blue  River  decisions: 
Salem  Statesman  Journal,  Salem, 

Oregon 
Albany  Democrat  Herald,  Albany, 
Oregon 
Detroit  District  Ranger  decisions: 
Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Detroit  decisions: 
Salem  Statesman-Journal,  Salem, 

Oregon 
Albany  Democrat  Herald,  Albany, 
Oregon 
Lowell  District  Ranger  decisions: 
Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notic3 
of  Lowell  decisions: 
Salem  Statesman- Journal,  Salem, 

Oregon 
Albany  Democrat  Herald,  Albany, 
Oregon 
McKenzie  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspaper  providing  additional  notice 
of  McKenzie  decisions: 
Salem  Statesman-Journal,  Salem, 

Oregon 
Albany  Democrat  Herald,  Albany, 
Oregon 
Oakridge  District  Ranger  decisions 
Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Oakridge  decisions: 
Salem  Statesman- Journal,  Salem, 

Oregon 
Albany  Democrat  Herald,  Albany, 
Oregon 
Rigdon  District  Ranger  decisions: 
Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Rigdon  decisions: 
Salem  Statesman-Journal,  Salem, 

Oregon 
Albany  Democrat  Herald.  Albany, 
Oregon 
Sweet  Home  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Sweet  Home  decisions: 
Salem  Statesman-Journal,  Salem, 

Oregon 
Albany  Democrat  Herald,  Albany, 
Oregon 

Winema  National  Forest 

Winema  Forest  Supervisor  decisions: 
Herald  and  News,  Klamath  Falls, 
Oregon 
Chemult  District  Ranger  decisions: 
Herald  and  News,  Klamath  Falls, 
Oregon 
Chiloquin  District  Ranger  decisions: 
Herald  and  News.  Klamath  Falls, 
Oregon 
Klamath  District  Ranger  decisions: 
Herald  and  News,  Klamath  Falls, 


Oregon 
Washington  National  Forests 
Colville  National  Forest 

Colville  Forest  Supervisor  decisions; 

Statesman-Examiner.  Colville,  WA 
Colville  District  Ranger  decisions: 

Satesman-Examiner.  Colville,  WA 
Kettle  Falls  District  Ranger  decisions: 

Statesman-Examiner,  Colville,  WA 
Newport  District  Ranger  decisions: 

Newport  Miner,  Newport,  WA 
Republic  District  Ranger  decisions: 

Republic  News  Miner.  Republic,  WA 
Sullivan  Lake  District  Ranger  decisions: 

Newport  Miner.  Newport,  WA 

Gifford  Pinchot  National  Forest 

Gifford  Pichot  Forest  Supervisor 
decisions: 

Columbian,  Vancouver,  Washington 
Mount  St.  Helens  National  Volcanic 
Monument  Manager  decisions: 

Columbian,  Vancouver,  Washington 
Mt.  Adams  District  Ranger  decisions: 

Enterprise,  White  Salmon, 
Washington 
packwood  District  Ranger  decisions: 

Chronicle,  Chehalis,  Washington 
Randle  District  Ranger  decisions: 

Columbian,  Vancouver,  Washington 
Wind  River  District  Ranger  decisions: 

Columbian,  Vancouver,  Washington 

Mt.  Baker-Snoqualmie  National  Forest 

Mt.  Baker-Snoquahnie  Forest  Supervisor 
decisions: 
Seattle  Post-Intelligencer,  Seattle, 
Washington 
Darrington  District  Ranger  decisions: 
Everett  Herald,  Everett,  Washington 
Mt.  Baker  District  Ranger  decisions: 
Skagit  Valley  Herald,  Mt.  Vernon, 
Washington, 
North  Bend  District  Ranger  decisions: 
Valley  Record,  North  Bend, 
Washington 
Skykomish  District  Ranger  decisions: 
Everett  Herald,  Everett.  Washington 
White  River  District  Ranger  decisions: 
Enumclaw  Couriet  Herald, 
Enumclaw,  Washington 

Okanagon  National  Forest 

Okanagon  Forest  Supervisor  decisions: 
Omak  Chronicle,  Omak.  Washington 
Tonasket  District  Ranger  decisions: 
The  Gazette-Tribune,  Oroville. 
Washington 
Twisp  District  Ranger  decisions; 
Methow  Valley  News,  Twisp, 
Washington 
Winthrop  District  Ranger  decisions 
Methow  Valley  News,  Twisp, 
Washington 

Olympic  National  Forest 

Olumpic  Forest  Supervisor  decisions: 
The  Olympian,  Olympia,  Washington 
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Newspapers  providing  additional  notice 
fot  Olympic  Forest  Supervisor 
decisions: 
Mascn- County  Journal,  Shehon, 

Washington 
Doily  World,  Aberdeen,  Washington 
Penitisuh  Daily  News,  Port  Angeles. 

WeshiEgton 
Bremerton  Sun,  Bremerton, 
Wiifthington 
Hood  Cinal  District  Ranger  decisions; 
Mason  County  Journal,  Shelton. 
Washington 
QuiJcehe  District  Ranger  decisions: 
Pennisula  Daily  News,  Port  Angeles, 
Washington 
Newspaper  providing  additional  notice 
forQuilicene  decisions; 
Bremerton  Sun.  Bremerton, 
Washington 
Quinault  District  Ranger  decisions 
The  Ihily  World,  Aberden, 
Washington 
Scleduck  District  Ranger  decisions: 
The  forks  Forum.  Porks.  Washington 

Wenatdhee  National  Forest 

Wenatdiee  Forest  Supervisor  decisions: 
The  Wenatchee  World,  Weuatchee, 
Washington 
Newspaper  providing  additional  notice 
for  Wenatchee  Forest  Supervisor 
decisions: 
The  Yakima  Herald-Republic, 
YaWma,  Washington 
Chelan  District  Ranger  decisions: 
The  H^natchee  World,  Wenatchee. 
Washington 
Newspalper  providing  additional  notice 
for  Chelan  decisions: 
The  Yokima  Herald-Republic. 
Yakima.  Washington 
Cle  Elum  District  Ranger  decisions: 
The  Wenatcliee  World,  Wenatchee, 
Washington 
Newspaper  providing  additional  notice 
for  Cle  Elum  decisions: 
The  Yakima  Herald-Republic. 
Yakima.  Washington  , 

Entiat  Djistrict  Ranger  decisions: 
Theli'fnatchee  World,  Wenatchee. 
Washington 
Newspaper  providing  additional  notice 
for  Entiat  decisions: 
The  Yakima  Herald-Republic. 
Ydldma,  W-ashington 
Lake  Weoatchee  District  Ranger 
decisions: 
The  Wenatchee  World,  Wenatchee, 
Washington 
Newspaper  providing  additional  notice 
for  Lake  Wenatcbfe  decisions; 
rile  Yakima  Herald-Republic. 
Yakima,  Washington 
Leavenworth  District  Ranger  decisions. 
The  Wenatchee  World,  Wenatchee, 
Washington 
Newspaper  providing  additional  notice 
for  Leavenworth  decisions: 


The  Yakima  Herald-Republic, 
Yakima,  Washington 
Naches  District  Ranger  decisions: 
The  Wenatchee  World,  Wenatchee, 
Washington 
Newspaper  providing  additional  notice 
for  Naches  decisions; 
The  Yakima  Herald-Republic, 

Yakima,  Washington. 
Dated:  November  19, 1993. 
Richard  A.  Ferraro, 
Depu  ty  Regional  Forester. 
[FR  Doc.  93-28951  FUed  11-24-93;  8:45  ami 
BnjjNO  cooe  34io-ii-m 


Sandy  River  Detta  Master  Plan, 
Columbia  River  Gorge  National  Scenic 
Area,  Multnomah  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  envtronment&l  impact 
statement. 


SUMMARY:  The  Forest  Service,  USDA, 
win  prepare  an  envirormiental  impact 
statement  (EIS)  and  master  plan  which 
will  describe  the  lorg  term 
development,  restoration,  and 
management  of  the  Sandy  River  Delta 
site,  located  In  Oregon.  Multnomah 
County.  T.IN.  R.3E,  Sections  13, 14,  24, 
25  and  T.lN,  R.3E,  Sections  18, 19.  20, 
29  and  30.  Willamette  Meridian. 

The  EIS  and  master  plan  will  describe 
the  location  of  the  National  Scenic 
Area's  south-west  orientation  and 
information  gateway  facilities, 
approximately  4  miles  of  new  trails,  and 
landscape  restoration  opportxmities, 
particularly  wetlands.  The  master  plan 
will  include  design  guidelines,  and  will 
fulfill  National  Scenic  Area 
requirements  for  an  open  space  plan. 

The  project  scope  has  been  expanded 
and  the  schedule  revised  from  the 
notice  of  int^jnt  printed  in  the  February 
23. 1993  Federal  Register  (58  FR 
11023).  The  project  has  been  expanded 
to  include  redesign  of  the  Jordpa 
Interchange  (1-84  exit  13),  with 
approximately  200  acres  addsd-to  the 
project  area.  Since  the  notice  of  intent, 
extensive  public  scoping  has  identified 
issues  and  preliminary  aJtematives  have 
been  developed.  Alternatives  to  be 
considered  will  include  the  location  of 
gateway  facilities  and  trails,  and  the 
type,  location  and  degree  of  landscape 
restoration.  The  draft  EIS  will  be 
completed  July  1994,  The  final  EIS  is 
scheduled  to  be  completed  by  December 
1994. 

DATES:  Comments  concerning  the 
expanded  project  scope  should  be 
received  by  January  3, 1994. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the 


expanded  project  scope  to  Arthur  J. 
Carroll,  Area  Manager.  Columbia  River 
Gorge  National  Scenic  Area.  902  Wasco 
Avenue,  Hood  River,  Oregon  97031. 
FOR  FtJRTHER  INFORMATION  CONTACT: 
Please  direct  questions  about  the 
proposed  action  and  EIS  to  Vir^nla 
Pugh,  Planning  Team  Leader.  Columbia 
River  Gorge  National  Scenic  Area,  902 
Wasco  Avenue.  Hood  River.  Oregon 
97031,  telephone  (503)  386-2333, 

Dated:  N'ovember  18, 1993. 
Arthur  ).  CwroU, 
Area  Manager. 
!FR  Doc.  93-29850  FUed  11-24-93;  845  am) 

BO^JNG  COOE  3«1»-11-M 


Soil  Conservation  Service 

Uck  Creek  Watershed,  IN;  Rnding  of 
No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Gmdebnes  (7  CFR 
part  650).  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Lick  Creek  Watershed.  Greene  and 
Washington  Counties,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  S.  Lee,  State  Conservationist,  Soil 
Conservation  Service,  675  U.S. 
Courthouse,  801  Broadway,  Nashville, 
Tennessee  37203,  telephone  (615)  736- 
5471. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Jerry  S,  Lee.  State 
Ccnservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

Lick  Creek  Watershed.  Tennessee 

Notice  of  a  Finding  of  No  Significant 
Impact 

The  project  concerns  a  plan  for 
watershed  protection  and  water  quality 
improvement.  The  plaimed  works  of 
improvement  include  animal  waste 
systems,  exclusion  of  cattle  from 
streams,  and  treatment  of  pastureland 
erosion.  Federal  financial  assistance 
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will  be  provided  to  accelerate  financial 
£ind  technical  assistance  for  water 
quality  improvement. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Jerry  S.  Lee. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

Dated:  November  17, 1993. 
Jerry  S.  Lee, 
State  Conservationist. 

[FR  Doc.  93-28991  Filed  11-24-93;  8:45  am) 
BILLING  CODE  M10-<«JU 


Marshland  Dike:  Mialch  to  Wallace, 
Snohomish  County,  WA;  Rnding  of  No 
Significant  Imoac* 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Piirsuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Regulations  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Marshland  Dike: 
Misich  To  Wallace,  Snohomish  County. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  A.  Brov\'n,  State  Conservationist, 
Soil  Conservation  Service,  Rock  Pointe 
Tower  West,  316  Boone  Avenue,  suite 


450,  Spokane,  Washington  99201, 
telephone  (509)  353-2337. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Lynn  A.  Brown.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purposes  are  watershed 
protection  and  flood  protection.  The 
planned  works  of  improvement  include 
the  reconstruction  of  4,300  feet  of  dike 
of  the  final  15,312  feet  planned  in  the 
Watershed  work  plan  of  1958, 
recommended  in  the  SCS 
Environmental  Impact  Statement  of 
1978,  and  the  Snohomish  River 
Comprehensive  Flood  Control 
Management  Plan  of  1991.  The 
proposed  construction  will  extend  from 
the  downstream  end  of  the  dike  section 
that  was  completed  in  1974.  as  part  of 
the  Marshland  Watershed  Project,  on 
the  John  Misich  farm  to  its  junction 
with  the  Lowell-Snohomish  road.  The 
planned  work  will  include  the  removal 
of  the  previous  material  from  the 
landward  side  of  the  existing  dike  and 
replacing  it  with  impervious  fill 
material.  The  dike  top  will  be  built  to 
the  elevations  agreed  upon  and  outlined 
in  the  Levee  and  Dike  System 
Coordination  Agreement,  signed  March 
13, 1991.  The  dike  is  designed  to 
withstand  out  of  bank  flow  and/or 
overtopping  during  high  flows  in  the 
Snohomish  River.  All  disturbed  areas 
will  be  revegetated  to  sod  farming 
grasses,  forbs.  and  small  trees  to  meet 
the  stabilization  objectives,  maintain 
structxiral  integrity,  and  incorporate  the 
habitat  and  forage  needs  of  wildlife. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 


Frank  R.  Easter.  Assistant  State 
Conservationist  (Programs). 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
pubhcation  in  the  Federal  Register. 

(This  activity  is  hsted  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  November  15, 1993. 
Lynn  A.  Brown, 
State  Conseivationist 
(FR  Doc.  93-28988  Filed  11-24-93;  8:45  am] 

BIUMO  CODE  3410-1»-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumpting  or  Countervailing  Duty 
Order,  Hnding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce.  _ 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  pubhcation  of 
an  antidumpting  or  coimtervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 
OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  December  31. 1993.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  December  for  the 
following  periods: 


Antidumping  duty  proceedings 


BraziJ:  Certain  Carbon  Steel  Butt-Weld  Pipe  Fittings  (A-351-602)  

Canada:  Elemental  Sulphur  (A-122-047)  "1".".Z!!!!! 

Gemiany:  AnimaJ  Glue  and  Inedible  Gelatin  (A-428-062)  I!!!!!!!!!!!!!!"!!!!!!! 

Hong  Kong:  Photo  Albums  and  Rller  Pages  (A-582-501)  !ZZ"!!"!!!!!I!"!."!."!!! 

Japan:  Certain  Small  Business  Telephone  Systems  and  Subassemblies  jiw(Mi"{A^QS^09) 

Japan:  Cellular  Mobile  Telephones  and  Subassemblies  (A-58&-405)  

Japan:  Certain  Electnc  Motors  of  150-500  HP  (A-58&-091)  !!!!!!!I!'Z]! 

Japan:  Drafting  Machines  and  Parts  Thereof  (A-588-811)  !!!!!!!!I1"!!I!." 


Period 


12/01/92-1 
12/01/92-1 
12/01/92-1 
12/01/92-1 
12/01/92-1 
12/01/92-1 
12A)1/92-1 
12/01/92-1 


1/30/93 
1/30/93 
1/30/93 
1/30/93 
1/30/93 
1/30/93 
1/30/93 
1/30/93 
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Antidumping  duty  proceedings 


Japan:  Polychloroprene  Rubber  (A-588-(M6) 

Japan:  Stee)  Wire  Strand  for  Prestressed  Concrete  (A-SBft^^) 

Japan:  Tuners  (of  the  Type  Used  in  Consumer  Electronic  Producte*(A^^588^14i' 

Mexico:  Porcelain-on-Steel  Cooking  Ware  (A-201-504)  

New  Zealand:  Low-Fuming  Brazing  Copper  Rod  and  Wire  (iCeii^) 

Sweden:  Certain  Carton-Clostng  Staples  and  Staple  Machines  (A-401-004)  

Sweden:  Seamless  &  Welded  Stainless  Steel  Hollow  Products  (A-401-603)  

Taiwan:  Certain  Carbon  Steel  Butt-Weld  Pipe  Fittings  {A-583-605) 

Taiwan:  Certain  Small  Business  Telephone  Systems  and  SubasserriliM  Ttiereof  fA^lMa^ftfiV' 
Taiwan:  Certain  Welded  Stainless  Steel  Pipe  {A-583-815)^  (A-583-806) 

Taiwan:  Porcelain-On-Steel  Cooking  Ware  (A-583-508)  

The  People's  Republic  of  China:  Ceiling  Fans  (A-570-e07)  "!I"! 

The  People's  RepuWk:  of  China:  Porcelain-On-Stee(  CooWrw  Wai«  (AHSTIwibeV 

The  RepuWk:  of  Korea:  Certain  Welded  Stainless  Steel  Pipes  (A-580-810)  

The  RepuWte  of  Korea:  Photo  Albums  and  Filler  Pages  (A--580-501) 

Venezuela:  Aluminum  Sulfate  (A-307-801)  " 

Mexico:  Porcelain-On-Steel  Cookware  (C-201-505). 7! 

Venezuela:  Aluminum  Sulfate  (O-307-802) 


Perkxl 


12/01/92-11/30/93 
12/01/92-11/30/93 
12/01/92-11/30/93 
12/01/92-11/30/93 
12/01/92-11/30/93 
12/01/92-11/30/93 
12/01/92-11/30/93 
12/01/92-11/30/93 
12/01/92-1 1/30-'93 
03/01/92-11/30/93 
12/01/92-1  l/^O/SS 
12/01/92-11/30/93 
12/01/92-11/30/93 
06/22/92-11/30/93 
12/01/92-11/30/93 
12/01/92-11/30/93 
01/01/93-12/31/93 
01/01/93-12/31/93 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  thev 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  suppUers) 
which  was  produced  in  more  than  one 
country  or  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  resellers)  and  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  room  B-099.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
CompUance,  Attention:  Pamela  Woods, 
in  room  3069-A  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§§  353.31{g}  or  355.31(g)  of  the 
Commerce  Regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Departments's  service  hst. 

The  Department  will  pubUsh  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (CountervaiUng)  Duty 
Administrative  Review",  for  requests 
received  by  December  31. 1993. 

If  the  Department  does  not  receive,  by 
December  31, 1993,  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 


identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  coxmtervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consimiption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  pubUshed  as  a  service  to  the 
international  trading  community. 

Dated:  November  17, 1993. 
HoUyA.Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-29025  Filed  11-24-93;  8:45  am] 
BIUJNC  COOe  3S10-OS-M 


National  Oceanic  and  Atmospiteric 
Administration 

P.D.  111893E] 

North  Pacific  Fishery  Management 
Council 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  agenda  revisions  and 
additional  meetings. 


SUMMARY:  An  agenda  for  a  pubUc 
meeting  of  the  North  Pacific  Fishery 
Management  Council  (Coimcil)  and  its 
Advisory  Committees,  which  are 
scheduled  to  meet  during  the  week  of 
December  6, 1993,  was  pubhshed  in  the 
Federal  Register  at  58  FR  58843  on 
November  4. 1993.  The  following 
changes  have  been  made  to  the  agenda, 
and  two  additional  meetings  have  been 
scheduled.  All  other  information 


originally  published  remains 
unchanged. 

Agenda  Revisions 

(1)  Under  item  #8  in  the  original 
notice,  the  discussion  of  "bycatch  rate 
standards  for  the  Vessel  Incentive 
Prowam"  has  been  deleted. 

(2)  Under  item  #9  in  the  original 
notice,  the  "review  of  proposed 
regulatory  amendments  for  directed 
fishing  standards  for  1994"  has  been 
deleted. 

Additional  Meetings 

The  two  additional  meetings  will  be 
held  at  the  Downtown  Hilton  Hotel,  6th 
and  University  Streets.  Seattle.  WA;  and 
are  open  to  the  public. 

On  December  6  at  7  p.m..  the  National 
Marine  Fisheries  Service  (NMFS).  will 
hold  an  information  meeting  on 
implementation  of  the  Council's 
Sablefish  and  Halibut  Individual 
Fishing  Quota  program. 

On  December  8  at  7  p.m..  staff  from 
NMFS  and  the  Council  will  meet  with 
industry  to  discuss  discards  and  full 
utilization  in  the  groundfish  fisheries  off 
Alaska. 

These  meetings  are  physically    - 
accessible  to  people  vrith  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Judy  Willoughby, 
on  (907)  271-2809.  at  least  10  working 
days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATION  CONTACT:  The 

North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 

Dated:  November  19, 1993. 
David  S.  Crestiii, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-28957  Filed  11-24-93;  8:45  am) 
BIUMQ  COOE  3t10-23-# 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTKM:  Notice  of  receipt  of  application 
for  an  incidental  take  permit  (P503K). 


Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game  (E)FG) 
has  applied  in  due  form  for  a  permit  to 
incidentally  take  listed  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C  1531-1543)  and 
the  NMFS  regulations  governing  listed 
fish  and  wildlifiB  permits  (50  CFR  part 
217-227). 

The  applicant  requests  authorization 
to  stock  hatchery  rainbow  trout 
(Oncorhynchus  myhss]  in  waters  where 
listed  salmon  occur.  Releases  of 
catchable  (20-30  cm)  rainbow  trout  are 
proposed  for  the  Salmon  River  basin, 
and  releases  of  subcatchable  (13-18  cm) 
rainbow  trout  are  proposed  for  the 
Salmon  and  Clearwater  river  basins.  The 
requested  duration  of  the  permit  is  five 
years  (1994-1996).  IDFG  also  plans  to 
release  catchable  trout  in  the  Cape  Horn 
Lake  #2,  Pettit.  Perkins,  Alturas.  and 
Stanley  Lakes,  which  are  not  currently 
used  by  listed  salmon. 

Rainbow  trout  may  affect  endangered 
Snake  River  sockeye  salmon  (O.  nerka), 
threatened  Snake  River  spring/summer 
Chinook  salmon  (O.  tshawytsha),  and 
threatened  Snake  River  fall  chinook 
salmon  (O.  tshanytscha)  through 
predation,  competition,  behavior 
modification,  and  transmission  of 
disease. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  appliuition  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy..  Silver  Spring.  MD  20910 
(301-713-2322);  and 
Environmental  and  Technical  Services 
Division.  National  Marine  Fisheries 
Service.  911  North  East  11th  Ave.. 


room  620.  Portland.  OR  97232  (503- 
230-5400). 
Patrici*  Montuiia. 

Acting  Director.  Office  of  Protected  Resources. 
(FR  Doc.  93-28919  Filed  11-24-93;  8:45  am] 

MLUNG  COOC  3S10-22-M 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTKM:  Notice  of  receipt  of  application 
for  a  modification  to  scientific  research 
and  enhancement  Permit  747  (P45H). 


Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service  (FWS)  has 
applied  in  due  form  for  a  modification 
to  Permit  747  to  take  hsted  species  as 
authorized  by  the  Endangered  Spedes 
Act  of  1973  (16  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  part 
217-227). 

Permit  747  was  issued  on  August  8, 
1991  (56  FR  40312)  and  modified  on 
March  3, 1993  (58  FR  14202)  as 
authorized  by  the  ESA.  The  permit 
currently  authorizes  scientific  research 
on  and  captive  propagation  of 
endangered  Sacramento  River  winter- 
Tun  cbinook  [Oncorhynchus 
tshawytscha),  including  the  captiu-e  of 
up  to  20  adults  per  year  for  broodstock 
purposes,  the  incubations  of  up  to 
35.000  of  their  eggs,  and  the  rearing  of 
the  resulting  juveniles  for  release  into 
the  upper  Sacram«ito  River.  These 
activities  are  permitted  through 
December  31, 1995. 

FWS  is  requesting  authorization  to 
collect  and  sacrifice  up  to  450  coded- 
wire  tagged  and  adipose  fin  clipped 
juvenile  winter-run  chinook  salmon, 
released  from  the  Coleman  National 
Fish  Hatchery,  annually  for  the  duration 
of  the  permit,  throu^  December  31, 
1995.  A  similar  take  was  authorized  for 
1993  through  an  emergency 
modification. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy..  Silver  Spring,  MD  20910. 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  Applicant  and  do  not  necessarily 


reflect  the  views  of  the  National  Marine 

Fisheries  Service. 
Documents  submitted  in  connection 

with  the  above  application  are  available 

for  review  by  interested  persons  in  the 

following  offices  by  appointment; 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910 
(301-713-2322);  and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
West  Ocean  Blvd.,  suite  4200.  Long 
Beach,  CA  908021^213  (310-980- 
4016). 

Dated:  November  18, 1993. 

Patricia  A.  Montanio. 

Acting  Director.  Office  of  Protection 
Resources. 

(FR  Doc.  93-28995  Filed  11-24-93;  8:45  am] 

BILUNG  COOe  3B10-2^4I 


COMH^rriEEFORTHE 
IMPLEMEffTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber  and  Other  Vegetable  FitMr 
Textiles  and  TextHe  Products 
Produced  or  Manufactured  in  Jamaica 

November  18, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for 
the  new  agreement  year. 

EFfECTlVE  DATE:  January  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S  C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  November  8, 1993.  the 
Governments  of  the  United  States  and 
Jamaica  agreed  to  amend  and  extend 
their  current  bilateral  agreement.  The 
term  of  the  agreement  will  be  extended 
for  two  consecutive  one-year  periods, 
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beginning  on  January  1, 1994  and 
extending  through  December  31, 1995. 

In  the  letter  pubhshed  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels 
(GALs)  for  the  period  January  1, 1994 
and  through  December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 
Information  regarding  the  availability  of 
the  1994  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
pubhshed  on  June  11, 1986;  52  FR  6049, 
published  on  February  27, 1987;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6. 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuapt 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  and  the  MOU  dated 
November  8, 1993,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  their  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  18, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1 973 ,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber  and  Other  Vegetable  Fiber 
Textile  Agreement  of  August  27, 1986,  as 
amended  and  extended,  and  the 
Memorandum  of  Understanding  (MOU) 
dated  November  8, 1993  between  the 
Governments  of  the  United  States  and 
Jamaica;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1994, 
entry  into  the  United  SUtes  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool,  man-made  fiber 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Jamaica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1994  and  extending 


through  December  31, 1994,  in  excess  of  the 
following  levels  of  restraint: 


Category 


331/631  

336/636 

338/339/638/ 

639. 
340/640 


341/641  

342/642  ., 

345/845 

347/348/647/ 
648. 

352/652 

445/446 

447 


Twelve-month  restraint  lin^ 


500,000  dozen  pairs. 
118,000  dozen. 
985,870  dozen. 

461,018  dozen  of  which  not 
more  than  390,093  dozen 
shall  be  in  shirts  made 
from  fabrics  with  two  or 
mor«  colors  in  the  warp 
and/or  the  filling  In  Cat- 
egories 340-Y/640-Y '. 

578.898  dozen. 

175,000  dozen. 

142,845  dozen. 

1,064,123  dozen. 

1,590,000  dozen. 
50,390  dozen. 
10,000  dozen. 


<^-,„9^*®S?7    340-Y:    only    HTS    numbers 
6205.20.2015,    6205.20.2020,    6205  20  2046 
and    6205.20.2060;    Category 
HTS    numbers    6205. 30.2010 
6205.30.2050  and 


6205.20.2050 
640-Y:    only 
6205.30.2020, 
6205.30.2060. 


Imports  charged  to  these  category  limits  for 
the  period  January  1. 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Jamaica. 

In  accordance  with  the  provisions  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (June  11, 1986),  52  FR  26057  (July  10, 
1987)  and  54  FR  50425  (December  6, 1989), 
you  are  directed  to  establish  guaranteed 
access  levels  for  properiy  certified  cotton, 
man-made  fiber  and  other  vegetable  fiber 
textile  products  in  the  following  categories 
which  are  assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States  and  re- 
exported to  the  United  States  from  Jamaica 
during  the  twelve-month  period  which 
begins  on  January  1, 1994  and  extends 
through  December  31, 1994. 


Category 

Guaranteed  Access  Level 

331/631  

1,320,000  dozen  pairs. 

336/636  

125,000  dozen. 

338/339/638/ 

1,500,000  dozen. 

639. 

340/640 

300,000  dozen. 

341/641  

375,000  dozen. 

342/642 

200,000  dozen. 

345/845  

50,000  dozen. 

347/348/647/ 

2,000,000  dozen. 

648. 

352/652 

10,500,000  dozen. 

447 

30,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 


Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  19. 
1987  shall  be  denied  entry  unless  the 
Government  of  Jamaica  authorizes  the  tnMy 
and  any  charges  to  the  appropriate 
designated  consultation  levels  or  specific 
limits.  Any  shipment  which  is  declared  for 
entry  under  the  Special  Access  Program  bat 
found  not  to  qualify  shall  be  denied  entry 
into  the  United  States. 

Textile  products  in  Categorj-  632,  produced 
or  manufactured  in  Jamaica  and  exported  to 
the  United  States  on  and  after  January  1, 
1994  shall  no  longer  be  subject  to  the  Special 
Access  Program  and  are  not  subject  to  quota. 

In  carr>'ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-29049  Filed  11-24-93;  8:45  am] 

ULUNG  CODE  3S1&-DR-F 


Amendment  of  the  Coverage  of  Part- 
Categories  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  in 
Various  Countries 

November  19. 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreement'; 
(OTA). 

ACnoN:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
coverage  of  certain  part-categories. 


EFFECTIVE  DATE:  November  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3..1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

To  facilitate  implementation  of 
existing  bilateral  textile  agreements  and 
export  visa  arrangements  based  upon 
the  Harmonized  Tariff  Schedule  (HTS), 
for  goods  entered  in  the  United  States 
for  consumption  or  withdrawn  from 
warehouse  for  consumption  on  and  after 
November  8, 1993  for  part-Categories 
347-T,  34ft-T,  347-VV  and  34&-W;  and 
on  and  after  January  1, 1994  for 
Categories  341-Y  and  341-0,  regardless 
of  the  date  of  export,  certain  HTS 
classification  numbers  are  being 


62330  Federal  Register  /  Vol  58,  No.  226  /  Friday.  November  26,  1993  /  Notices 


changed  on  all  visa  and  certification 
arrangements  and  all  import  controls  for 
countries  with  these  part-categories. 
These  changes  in  the  tariff  numbers  are 
a  result  of  statistical  breakouts. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992). 
Information  regarding  the  1994 
CORRELATION  will  be  published  at  a 
later  date. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommittM  for  the  Implementation  of  Textile 
Agreements 

November  19, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  all  import 
control  directives  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  which  include  cotton 
textile  products  in  part-Categories  347-T. 
348-T.  347-W,  348-W,  341-Y  and  341-0, 
produced  or  manufactured  in  various 
countries  and  entered  in  the  United  States  for 
consumption  on  and  after  November  8, 1993. 
in  the  case  of  Categories  347-T,  348-T,  347- 
W  and  348-W;  and  January  1, 1994,  in  the 
case  of  Categories  341-Y  and  341-0, 
regardless  of  the  date  of  export. 
.   Also,  this  directive  amends,  but  does  not 
cancel,  all  directives  issued  to  you  which 
establish  visa  arrangements  for  part- 
Categories  347-T,  348-T,  347-W,  348-W, 
341-Y  and  341-0,  for  all  countries  for  which 
visa  arrangements  are  in  place  with  the 
United  States  Government. 

Effective  on  November  29, 1993,  you  are 
directed  to  make  the  changes  shown  below 
in  the  aforementioned  directives  for  goods 
entered  in  the  United  States  for  consumption 
or  withdrawn  from  warehouse  for 
consumption  on  and  after  November  8, 1993 
for  Categories  347-T,  348-T,  347-W  and 
348-W,  and  on  and  after  January  1, 1994  for 
Categories  341-Y  and  341-0,  regardless  of 
the  date  of  export: 


Category 

Obsolete 
number 

New  number 

341-Y  

341-0  

347-T  

6211.42.0050 
6210.40.2035 
6210.50.2035 
6210.40.2035 
6210.50.2035 

6211.42.0054 
6211.42.0056 
621040.2033 
6210.50.2033 
6210.40.2033 
6210.50.2033 

348-T  

347-W  

348-W  

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 


Sincerely, 

Rita  D.  Hayes. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-29048  Piled  11-24-03;  8:45  am] 
BRUNO  COOK  SB1»-OII-r 


COPYRIGHT  ROYALTY  TRIBUNAL 
[Docket  No.  93-1-92DRO] 

1992  Audio  Home  Recording  Act 
Distribution  Proceeding 

AGENCY:  Copyright  Royalty  Tribunal. 
action:  Notice. 

SUMMARY:  On  November  17. 1993.  the 
Gospel  Music  Coalition  ("CMC"),  the 
Alliance  of  Artists  and  Recording 
Companies  ("AARC"),  Reachout 
Records  International,  Inc.,  and 
Copyright  Management.  Inc.  ("CMI") 
("Joint  Parties")  filed  a  joint  motion  to 
suspend  commencement  of  the 
procedural  schedule  for  the  1992  Sound 
Recordings  Fund  distribution 
proceeding.  The  Copyright  Royalty 
Tribunal  ("Tribunal")  invites  comments 
from  the  interested  parties. 
DATES:  Comments  are  due  by  Monday. 
November  29,  1993. 
ADDRESSES:  An  original  and  five  copies 
of  the  comments  shall  be  addressed  to 
Chairman.  Copyright  Royalty  Tribunal. 
1825  Connecticut  Avenue,  NW..  suite 
918,  Washington,  DC  20009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Daub,  Chairman,  Copyright 
Royalty  Tribunal.  1825  Connecticut 
Avenue,  NW.,  suite  918,  Washington. 
DC  20009. 

SUPPLEKKNTARY  INFORMATION:  By,  Notice 
Establishing  Procedural  Schedule  (58 
FR  52478)  (1993),  the  Tribunal 
established  a  procedural  schedule  for 
the  1992  Audio  Home  Recording  Act 
("AHRA")  commencing  with  exchange 
of  Direct  Cases  on  December  1. 1993. 
and  continuing  through  commencement 
of  the  evidentiary  hearing  on  January 
10, 1993.  On  November  3, 1993, 
claimants  to  the  Musical  Works  Fimd. 
including  the  CMC  and  CMI.  filed  a 
Motion  to  ConsoUdate  the  1992  and 

1993  DART  Proceedings  in  the  Musical 
Works  Fund.  The  Tribunal  invited 
comments  on  the  November  3. 1993 
motion  by  November  23. 1993.  (58  FR 
58220). 

The  Joint  Parties  request  that  because 
of  significant  uncertainty  created  by 
pending  legislation  and  in  the  interest  of 
justice  and  efficient  administration  the 
Tribunal  suspend  the  1993  DART 
Distribution  proceedings  in  the  Sound 
Recordings  Fund.  The  Joint  Parties  note 
the  following  reasons  for  the  suspension 


of  the  1993  DART  Distribution 


1.  The  first  DART  Distribution 
proceeding  will  have  precedential  effect 
that  will  result  in  significant  legal  costs, 
and  therefore  should  not  be  held  while 
significant  uncertainty  due  to  pending 
legislation  exists. 

Further  given  pending  legislation 
concerning  copyright  royalty 
distribution  proceedings  which  would 
transfer  the  Tribunal's  operations  to 
another  forum  effiective  January  1, 1994. 
interested  copyright  joint  parties  face 
significant  uncertainty  over  whether  the 
procedural  schedule  can  be 
implemented.  Additionally,  in  the 
meantime,  the  Joint  Parties  are  faced 
with  the  prospect  of  incurring 
significant  costs  in  preparing  for  a 
hearing  that  may  not  occur  as 
scheduled. 

2.  Furthermore,  the  Joint  Parties 
contend  that  the  Tribunal's  established 
procedural  schedule  of  March  31, 1994 
as  the  date  for  completion  of  the  DART 
distribution  proceeding  is  precatory,  not 
mandatory,  and  should  not  outweigh 
the  statutory  interest  in  efficient 
distribution  of  royalties  to  claimants. 

The  Joint  Parties  contend  that  if  the 
proceedings  move  forward  as  scheduled 
many  interested  parties,  and 
particularly  smaller  parties,  v^rill  be 
unable  to  participate  due  to  the 
significant  possibility  that  duplicate 
costs  will  be  incurred  if  pending 
legislation  passes,  Therefore,  the  Joint 
Parties  request  that  given  the  confluence 
of  unique  circimistances  relevant  to  the 
DART  proceedings,  the  best  interests  of 
all  parties  would  be  served  if  the 
procedural  schedule  were  suspended 
until  after  the  current  pending 
legislation  is  resolved. 

Dated;  November  22, 1993. 
Cindy  Daub, 
Chairman. 
[FR  Doc.  93-29094  Filed  11-23-93;  9:48  am] 

BILUNG  COOE  1410-0*-M 


DEPARTIMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Meeting 


ACTION:  Notice. 


summary:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  aimoimces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  9  December  1993. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
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Servioes.  Inc..  2011  Crystal  Drive.  Suite 
307,  Arlington,  VA  22202. 
FOR  FURTMEfl  INFORMATION  CONTACT: 
Walter  Gelnovatch.  AGED  Secretariat. 
2011  Crystal  Drive.  Suite  307.  ArlinRt'on 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 
The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Mililaiy  Departments  propose  to  initiate 
with  industJ7.  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wa\  j  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App.  n  10(d)  (1988)),  it  has  been 
detennmed  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeUng  will  be  closed 
to  the  public. 

Dated:  November  19, 1993. 
L.M.  ByniuB. 

Alternate  OSD  Federal  Register  Uaison 

Officer.  Department  of  Defense. 

IFR  Doc.  93-29904  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  800ft  0<  M 


Defense  Logistics  Agency 

Proposed  DLA  Guidance;  Prxx:ess 
Oriented  Contract  Administration 
Services  (PROCAS) 

AGENCY;  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Proposed  change  in  agency 
operating  guidance  and  request  for 
comments. 


SUMMARY:  The  Defense  Logistics  Agency 
proposes  new  guidance  (in  draft)  for 
agency  personnel  performing  contract 
administration  services.  The  proposed 
change  would  direct  agency  employees 
to  team  with  contractors  and  customers, 
focusing  on  improving  the  contractor 
processes  that  support  contract 
performance.  Contractor  participation  in 
voluntary.  The  proposed  guidance  is 
published  in  the  Federal  Register  for 


informational  purposes  and  to  solicit 
public  comment. 

DATES:  Comments  should  be  submitted 
to  the  address  below  on  or  before  31 
January  1994,  to  be  considered  prior  to 
formal  publication  of  the  proposed 
guidance. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Defense 
Logistics  Agency.  ATTN:  Mr.  Sydney 
Pope,  PROCAS  Program  Manager. 
AQCP,  Cameron  Station.  Alexandria 
VA  22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  requests  for  copies  of 
draft  policy  documents  may  be  directed 
to  Mr.  Sydney  Pope,  Defense  Logistics 
Agency,  AQCP  (703)  274-7761. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

DLA  is  committed  to  improving  the 
efficiency  and  effectiveness  of  the 
contract  administration  services 
provided  to  their  customers.  The 
proposed  guidance  is  intended  to  focus 
specifically  on  the  contractor  processes 
that  support  contract  performance.  The 
emphasis  is  on  teaming  with  contractors 
and  customers  to  achieve  continuous 
improvement.  It  will  also  give  DLA  the 
facts  and  data  necessary  to  make 
informed  management  decisions 
regarding  the  deploy-ment  of  agency 
resources. 

B.  Regulatory  Flexibility  Act 

The  proposed  guidance  will  not  have 
a  significant  economic  impact  on  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq..  because  it  does  not  require  any 
additional  time  or  cost  on  the  part  of  the 
contractor.  Any  contractor  effort  is 
voluntary. 

C.  Paperwork  Reduction  Act 

The  proposed  guidance  does  not 
impose  any  reporting  or  record  keeping 
requirements  which  require  the 
approval  ofCMB  under  44  U.S.C.  3501 
et  seq.  and,  as  such,  the  Paperwork 
Reduction  Act  does  not  apply. 
Glenn  Patrick  Phillips. 

Bear  Admiral.  USM.  Acting  Executive  Director 
(Contract  Management). 
IFR  Doc.  93-28949  Filed  11-24-93;  8:45  am] 
BILUMG  CODE  3e2»41-« 


Department  of  the  Navy 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Disposal  and  Reuse  of 
Naval  Station  Puget  Sound,  Seaiile, 

Notice  of  Intent  was  published  Friday 
November  19, 1993.  at  58  FR  61079.  that 
a  public  scoping  meeting  was  to  have 
been  held  on  December  9, 1993. 
begining  at  7  p.m.,  at  the  National 
Oceanic  and  Atmospheric 
Administration  facility,  7600  Sand  Point 
Way  NE.,  Building  9  Theater,  Seattle 
Washington.  That  MeeUng  has  been 
rescheduled  and  uill  now  be  held  wi 
December  16, 1993.  All  other 
information  in  the  previous  notice 
remains  in  effect  In  accordance  with  5  • 
U.S.C.  552b(e)(2),  the  meeting  change  is 
publicly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Commanding 
Officer,  Engineering  Field  Activity 
Northwest,  Naval  Facilities  Engineering 
Command,  3505  NW  Anderson  Hill 
Road.  Silverdale.  Washington,  98383- 
9130  (Attn:  Mr.  Don  Morris,  code 
232DM),  telephone  (206)  396-5976. 

November  19, 1993. 
Saundra  K.  Mdancon 
Alternate  Federal  Pegister  Liaison  Officer. 
IFR  Doc.  93-28922  Filed  1 1-24-93;  8:45  am) 
BILLMG  COM  381».AE-F 


Navy  Exchange  System  Advisory 
Committee;  aosed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5  ' 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Navy  Exchange  System 
Advisory  Committee  will  meet 
December  8, 1993,  in  the  Navy 
Exchange  Service  Command  (NEXCOMj 
Headquarters,  Virginia  Beach,  Virginia. 
The  meeting  will  commence  at  9  a.m. 
and  will  be  closed  to  the  public  because 
it  is  hkely  to  relate  solely  to  internal 
agency  personnel  rules  and  practices; 
may  disclose  confidential  commercial  or 
financial  information;  and  may  involve 
information  which,  if  disclosed 
prematurely,  would  be  likely  to  ftxistrate 
implementation  of  a  proposed  agency 
action.  The  Secretary  of  the  Navy  has 
therefore  determined,  in  writing,  that 
the  public  interest  requires  the  meeting 
be  closed  to  the  public  because  it  will 
concern  matters  listed  in  title  5,  U.S  C 
552b(c)(2),  (4),  and  (9)(B). 

For  further  information  concerning 
this  meeting,  please  contact:  Captain 
Roger  I  Blood.  SC,  USN.  Naval  Supply 
Systems  Conmiand  (SUP  09B),  1931 
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Jefferson  Davis  Highway,  room  508, 
Arlington,  VA  22241-5360,  Telephone 
Number  (703)  607-0072/73. 

Dated;  November  17, 1993. 
Saundra  K.  Melancon, 
Alternate  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-28986  Filed  11-24-93;  8:45  am] 

BILUNO  CODE  M10-AE-F 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
December  8, 1993.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:30 
p.m.  in  City  Hall,  10  East  Church  Street, 
Bethlehem,  Pennsylvania. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  9:30  a.m.  at  the 
same  location  and  will  include  a 
National  Park  Service  presentation  on 
the  Lower  Delaware  National  Wild  and 
Scenic  River  Study  as  well  as  status 
reports  on  Basinwide  hydrologic 
conditions;  compliance  with  DRBC's 
Special  Protection  Waters  regulations 
and  the  Upper  Delaware  ice  jam  project. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Currenf  Expense  and  Capital  Budgets. 
A  proposed  current  expense  budget  for 
the  fiscal  year  beginning  July  1,  1994,  in 
the  aggregate  amount  of  $3,063,000  and 
a  capital  budget  for  the  same  period  in 
the  amount  of  $1,722,500  in  revenue 
and  $1,302,500  in  expenditures.  Copies 
of  the  current  expense  and  capital 
budget  are  available  from  the 
Commission  on  request  by  contacting 
Richard  C.  Gore.  This  hearing  continues 
that  of  October  27, 1993. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Myersfoivn  Municipal  Authority  D- 
81-67  CP  RENEW AL^2.  An  appUcation 
for  the  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  33 
million  gallons  (mg)/30  days  of  water  to 
the  apphcant's  distribution  system  from 
Well  Nos.  3,5,6  and  8.  Commission 
approval  on  September  28, 1988  was 
limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  33  mg/30 
days.  The  project  is  located  in  Jackson 
Township  and  Myerstown  Borough, 
Lebanon  County,  Pennsylvania. 


2.  Borough  ofKutztown  D-83-23  CP 
RENEWAI^2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  60  mg/30  days 
of  water  to  the  applicant's  distribution 
system  from  Well  Nos.  1,  2,  3A,  4  and 
5.  Commission  approval  on  September 
28,  1988  was  Umited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  60  mg/30  days.  The  project  is 
located  in  Maxatawny  Township,  Berks 
County,  Pennsylvania. 

3.  Hansen  Nurseries  D-88-66 
RENEWAL  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  10.02  mg/30 
days  of  water  to  the  applicant's  nursery 
from  Well  Nos.  1  and  33.  Commission 
approval  on  December  14,  1988  was 
limited  to  five  years  and  will  expire 
unless  renewed.  The  applicant  requests 
that  the  total  withdrawal  from  all  wells 
remain  limited  to  10.02  mg/30  days.  The 
project  is  located  in  Douglass  Township, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  Deer  Lake  Municipal  Authority  D- 
92-50  CP.  A  sewage  treatment  plant 
(STP)  expansion  project  to  increase  the 
capacity  of  the  applicant's  existing 
0.153  mgd  STP  to  0.23  mgd.  The 
expanded  STP  will  continue  to  provide 
secondary  treatment,  serve  the  Borough 
of  Deer  Lake  and  discharge  to  Pine 
Creek,  a  tributary  of  the  Schuylkill  River 
in  West  Brunswick  Towmship, 
Schuylkill  County,  Pennsylvania. 

5.  Cjfy  of  Wilmington  D-92-67  CP.  A 
project  to  modify  the  City  of 
Wilmington's  regional  90  mgd  capacity 
sewage  treatment  plant  (STP)  to  provide 
consistent  reliable  secondary  treatment 
during  periodic  hydraulic  overload 
conditions.  The  project  will  enable  the 
STP  to  expand  its  peak  treatment 
capacity  from  200  mgd  to  350  mgd.  The 
STP  serves  most  of  northern  New  Castle 
County,  Delaware  and  portions  of  Upper 
Chichester  and  Bethel  Tovmship  in 
Delaware  Coimty,  Pennsylvania.  It  is 
located  just  off  East  12th  Street  and  Hay 
Road  in  the  City  of  Wilmington,  New 
Castle  County,  Delaware,  and  will 
continue  to  discharge  to  Water  Quality 
Zone  5  of  the  Delaware  River. 

6.  UNISYS  Corporation  D-92-82  (G). 
A  ground  water  remediation  project 
consisting  of  the  proposed  withdrawal 
of  up  to  367,000  gallons  per  day  (gpd) 
of  ground  water  at  the  applicant's 
computer  manufacturing  plant  site,  to 
be  accomplished  by  three  wells  (MW- 
6D  at  7,200  gpd;  MW-llD  at  72,000 
gpd;  and  MW-21  at  228,000  gpd).  The 
project  is  situated  in  both  East 
Whiteland  and  Tredyffrin  Townships, 
Chester  County,  located  in  the 


Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

7.  Perdue  Farms.  Incorporated  D-93- 
29.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  25. 9  mg/30  days  of  water 
to  the  applicant's  poultry  processing 
facility  from  new  Well  No.  4,  and  to 
increase  the  existing  withdrawal  limit  of 
35  mg/30  days  from  all  wells  to  66  mg/ 
30  days.  The  project  is  located  in  the 
Town  of  Georgetown,  Sussex  County, 
Delaware. 

8.  Filomina,  Inc.  D-93-47.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  9.16  mg/30  days  of  water  to  the 
applicant's  golf  course  irrigation  system 
from  new  Well  Nos.  1,  6  and  8,  and  to 
limit  the  withdrawal  from  all  wells  to 
9.16  mg/30  days.  The  project  is  located 
in  Polk  Township,  Monroe  County, 
Pennsylvania. 

9.  Pennsylvania  Department  of 
Environmental  Resources  D-93-55  CP 
An  apphcation  from  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  for  inclusion  in  the  DRBC 
Comprehensive  Plan  of  those  portions  of 
the  Tulpehocken  Creek  which  have 
been  been  designated  as  part  of  the 
Pennsylvania  Scenic  Rivers  System.  The 
designation  of  these  components  is  to 
conserve  and  protect  their  pastoral, 
recreational,  fishery,  cultural,  historical 
and  geological  uses  and/or 
characteristics.  The  designated  areas  of 
Tulpehocken  Creek  include  segments  of 
the  main  stem  in  Lebanon  and  Berks 
Counties;  and  a  smallsegment  of 
Cacoosing  Creek  in  Berks  County  as 
follows: 

(1)  Tulpehocken  Creek:  Headwaters  of 
the  Tulpehocken  Creek  near 
Kimmerlings  Church  in  North  Lebanon 
Township  to  Ramona  Road  (Township 
Route  560)  in  Jackson  Township,  3.4 
miles.  Pastoral. 

(2)  Tulpehocken  Creek:  Western 
boundary  of  the  Carl  Sensenig  property, 
now  or  formerly  owned  by  Carl 
Sensenig  and  wife,  to  the  bridge 
carrying  S.R.  4010  over  the 
Tulpehocken  near  the  entrance  to 
Heidelberg  Country  Club,  16.8  miles, 
Pastoral. 

(3)  Tulpehocken  Creek:  Base  of  the 
Blue  Marsh  Dam  to  the  creek's 
confluence  with  the  Schuylkill  River  at 
Reading,  6.6  miles,  Recreational. 

(4)  Cacoosing  Creek:  State  Hill  Road 
bridge  S.R.  3023  to  the  confluence  with 
the  Tulpehocken  Creek,  2.0  miles. 
Recreational. 

10.  Nancy  Lee,  Inc.  (Harding  Woods 
STP)  D-93-66.  An  application  to  modify 
the  existing  0.05  mgd  secondary 
treatment  plant  serving  Harding  Woods 
Mobile  Home  Park  located  just  south  of 
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APPircATlONS  FOR  APPROVAL  FOR  EXTENSION  OF  THE  EXPIRATION  DATES  OF  THE  FOLLOWING  GROUND  WATER  DOCKETS 

AND  PROTECTED  AREAS  PERMITS 


Docket  No. 


D-78-71  CP  Renewed  2  . 
D-79-08  CP  Renewal  2  . 

D-79-B6  CP  

D-79-88  CP  Renewal  2  . 

D-80-05  Renewal  2 

D-8(M)7  CP  Renewal  2  . 

D-8CK32  CP  Renewal  .... 

D-81-05  CP  Renewal  2  . 
D-ei-10  Renewal  2 


D-61-11  CP  Renewal  ... 

D-81-30  Renewal  2 

0-81^71  CP  Renewal  2 

D-82-05  Renewal  2 

D-82-07  CP  Renewal  ... 
D-83-26  CP  Renewal  ... 


D-84-02  Renewal 
D-64-86  Renewal 


D-84-152  CP  Renewal  .. 

D-84H63  CP  Renewal  .. 

D-85-05  Renewal  

0-65-07  CP  Renewal  ... 


0-85-09  CP 


0-65-10  Renewal  

0-85-14  Renewal  

D-65-18  CP  Renewal 

D-85-32  Renewal  


D-85-57  CP  Renewal 
D-65-80  Renewal  


D-B6-15  Renewal  

D-66-31  P.A.  Renewal 
D-86-54  CP  Renewal  .. 


D-86-79  Renewal 
D-65-83  Renewal 


0-67-02  P.A.  Renewal 
D-67-32  Renewal  


D-87-33  CP  Renewal  .... 


O-67-40  CP 

D-87-57  CP 

D-87-58  CP  Renewal  .... 

D-87-60  CP  Renewal  .... 


Docket  name 


City  of  Newcastle 

Jackson  Twp  Municipal 
Utilities  Auth. 

Borough  of  Westvie  

SPS  Technotogies 

Totten  Famis 

PADER-Bureau  of  State 

Partes. 
Pennsylvania     Fish     & 
Boat  Commission. 

Vaiage  of  Monticello  

George   A.    Coombs   & 

Sons. 
New    Jersey    American 

Water  Company. 
Schuylkill  Haven  Bleach 

&  Dye  Wortcs. 
Jim    Tho-Tje    Municipal 

Authority. 
Cressona         Aluminum 

Company. 
Deptford  Twp  Municipal 

Utilities  Auth. 
Lawrenceyiila         Water 
Company. 

Alpo  Petfoods.  Inc 

Occiaental        Chemical 

Corporation. 
MerchantviJte-Pennsau- 

ken  Water  Comm. 
Borough        of        East 

Stroudsburg. 
Sybron  Chemicals.  Inc.  . 
Honey    Brook    Borough 

Authority. 
Mount  Laurel  Municipal 

Utilities  Auth. 
Riverton  Country  Club  ... 
Hoffman-LaRoche,  Inc.  .. 
Borough    of    Brooklawn 

Water  Dept.. 
E.I.  DuPont  DeNemours 

&  Company. 
Upper  Saucon  Township 
Eastern   Foundry  Com- 
pany. 
Coastal  Eagle  Point  Oil 

Company. 
Penn  Engineering  &  Mfg 

Corporation. 
Douglassville         Water 

Company. 
AT&T  Microelectronics  .. 
MkJ-Atlantic  Canners  As- 
sociation. 
Highway  Materials.  Inc.  . 
Baldwin  Hardware  Cor- 
poration. 
Country     Place    Water 
Company. 

City  of  Vineland  

Department  of  the  Army 
Muhlenberg      Township 

Authority. 
Borough  of  Catasauqua 


MunicipaTity 


City  of  New  Caste 
Jackson  Twp 


Westville  Boro 

Abington  Twp 

North  Hanover  Twp 
Union  Twp  


Mt.  Pleasant  Twp 


VUlage  of  Montk^lto  .. 
Upper  Pittsgrove  Twp 

City  of  Camden 

Schuylkill  Haven  Bofo 

Jim  Thorpe  Boro 

Cressona  Boro 

Deptford  Twp 

Lawfence  Twp  


South  Whitehall  Twp 
Burlington  Twp 


Mt.  Laurel  Twp 


Riverton  Boro .... 

White  Twp 

Brooklawn  Boro 

Greenwrch  Twp . 


Upper  Saucon  Twp 
Boyertown  Boro 


West  Deptford  Twp 

Plumstead  Twp 

Amity  Twp 


Muhlenberg  Twp 
Hamburg  Boro  ... 


East  Whiteland  Twp 
City  of  Reading 


Coolbaugh  Twp 

City  of  Vineland 
Cooibaugh  Twp 


Muhlenberg  Twp  . 
Catasauqua  Boro 


County 


Newcastle 
Ocean  


Gloucester  .. 
Montgomery 
Burlirigton  .... 
Berks 


Wayne  . 

Sullivan 
Salem ... 


CanDden  ... 
Schuylkill  .. 

Cartwn 

Schuylkill  ... 
Gkxjcester 
Mercer 


Pennsauken  Twp 

East  Stroudsburg  Boro  .. 


Pemberlon  Twp  ... 
Honey  Brook  Twp 


Lehigh 

Burlington 


Canxlen 
Monroe  .. 


Burlington 
Chaster  ... 


Burlington 

Burlington 
Warren  .... 
CarDden  .. 


GkHicester 


Lehigh 
Berks .. 


Gtoucester 

Bucks 

Berics 


Bertcs 
Berks 


Chester 
Berks .... 


Monroe 


Cumberland 

Monroe 

Bertcs 


Lehigh/North- 
ampton. 


State 


DE 

NJ 

NJ 
PA 
NJ 
PA 

PA 

NY 
NJ 

NJ 

PA 

PA 

PA 

Ki 

NJ 

PA 

NJ 

NJ 

PA 

NJ 
PA 

NJ 

NJ 
NJ 

NJ 

NJ 

PA 
PA 

NJ 

PA 

PA 

PA 
PA 

PA 

PA 

PA 

NJ 
PA 
PA 

PA 


Current  ex- 
piratk>n 


01/20/96 

01/16/96 

08/08/95 
01/12/95 
05/23/95 
06/27/95 

01/25./94 

02/20/96 
08/14/96 

10/24/95 

01/20/98 

08/12/97 

04/22/97 

12/12/95 

01/12/95 

04/26/94 
01/25/94 

10/25/94 

03/28/95 

04/22/97 
05/23/95 

06/24/97 

04/26/94 
08/14/96 
12/06/94 

12A)6/94 

05/22/96 
01/16/96 

08/12/97 

02/03/97 

03/25/97 

04/22/97 
06/24/97 

02/03^97 
12/09/97 

08/12/97 

10/23/96 
01/25/94 
11/04/97 

01/20/98 


Proposed  ex- 
piration 


01/20/2003 
01/16/2001 

08/06/2000 
01/12/2000 
05/23/2000 

06/27/2000 

01/25/1999 

02'20/2001 
08/14/2001 

10.24/2000 

01/20/2003 

08/12/2002 

04/22/2002 

12/12^2000 

01/12/2000 

04/26/1999 
01/25/1999 

10/25/1999 

03/28/2000 

04/22/2002 
05/23/2000 

06/24/2002 

04.'26/1999 
O&'l  4/2001 
12/06/1999 

12A)6/1999 

05/22/2001 
01/16/2001 

08/12/2002 

02/'03/2002 

03/25/2002 

04/22/2002 
06/24/2002 

02/03/2002 
12/09/2002 

08/12/2002 

10/23/2001 
01/25/1999 
11/04/2002 

11/04/2002 
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Docket  No. 


D-87-66  Revtsion  2  

0-87-91  Renewal  

D-87-92  CP  

D-67-93  P.A.  

D-S8-01  P.A.  

D-88-28  

D-8&-31  „... 

D-88-38  CP  

D-fi8-€8  P.A 

D-88-74  

D-88-81  CP  

D-88-82  

D-89-07  

D-8&-08  P.A 

D-89-15  CP  

D-89-17  CP  

D-89-33  CP  

D-89-35  CP  

D-8*^»3  

0-89-50  CP  

0-89-59  

D-89-€6  

0-89-75  P.A.  

0-8^-80  

0-89-84  P.A 

D-89-85  CP  

0-89-86  CP  „ 

0-89-99  P.A.  

0-90-02  CP  

0-90-03  CP  

0-90-06  CP  

D-90-109 (G)  

D-90-11  CP  

0-90-18  

D-90-19  CP  

0-90-23  

0-90-38  

O-90-40  

0-90-44  CP  

O-90-50  CP  

O-9O-70  

D-90-71  

O-90-76  

Docket  name 


Panther  Creek  Partners  . 

Star  Enterpnse 

Borough  of  Clementon  .. 

James  0.  Scully  Com- 
pany. 

Peter  McClennen 

Moon  Nurseries  Con- 
tracting. 

Valley  Township  Author- 
ity. 

Garden  State  Water 
Company. 

Paletown  Development 
Corp. 

ICI  Americans,  Inc 

New  Jersey  American 
Water  Co. 

Moorestown     Foursome 

Partnership. 
J.T.  Baker,  Inc  


Munk:>pality 


Rohm  &  Haas  Company 

Borough  of  Dublin 

Southeastern  Chester 
County  Auth. 

Tamiment  Water  Com- 
pany. 

Tennanah  Lake  Commu- 
nity Water  Co. 

Allen  Family  Foods,  Inc. 

Manwaiamink  Water 
Company. 

Textile  Chemical  Com- 
pany, Inc.. 

Draper-King  Cole,  Inc.  ... 

Gordon  Eadie  Associ- 
ates, Inc.. 

Peronic  Enterprises  

S.A.  Kele  Associates 

Cranbeny  Hill/Stroud 
Water  Co.. 

Burtington  Township 

Melody  Lakes  Properties 

A.C.  Wagner  Youth  Corr 
Facility. 

Richland  Twp  Board  of 
Supervisors. 

North  Wales  Water  Au- 
thority. 

AIco  Industries 

New  Jersey  Dept  of  Cor- 
rections. 

Baer  Aggregates,  Inc 

Warrington  Twp  Munici- 
pal Authority. 

Binney  &  Smith,  Inc 

Wilmington  Country  Club 

Mobil  Oil  Corporation 

Horsham  Water  Author- 
ity. 

Philadelphia  Suburban 
Water  Co. 

Hatfield  Quality  Meats, 
Inc.. 

Public  Service  Electric  & 
Gas  Co. 

Moyer  Packing  Com- 
pany. 


Nesquehoning  Boro 


Clementon  Boro 
Douglas  Twp 


East  RockhiU  Twp 

Lower  MakefleM  Twp 


Valley  Twp 

Gkxjcester  Twp 
Richland  Twp  .... 


City  of  New  Castle 

Gibbsboro,    Cherry    Hill 

Twp.    Laurel    Springs 

Boro. 
Moorestown  Twp 

Town     of     Phlllipsburg, 
Lopatcong  Twp. 

Lower  Gwynedd  Twp 

Dublin  Boro 

New  Garden  Twp  


County 


Lehman  Twp 

Town  of  Fremont 


Smithflekl  Twp 


Ontelaunee  Twp  .. 

Town  of  Milton  

East  Vincent  Twp 


Upper  FreehokJ  Twp 

Richland  Twp , 

Stroud  Twp 


Buriington  T*^  ... 

Richland  Twp 

Chesterfield  Twp 

Richland  Twp 


Upper  Gwynedd  Twp, 
Lower  Gwynedd  Twp, 
Upper  Dublin  Twp. 

Upper  Providence  Twp  .. 

Maurice  River  Twp  


Pohatcong  Twp . 
Warrington  Twp 


Forks  Twp 

Town  of  Middletown 

Greenwich  Twp 

Horsham  Twp 


Upper  Uwchlan  Twp 
Hatfield  Twp 


Lower   Alloways   Creek 

Twp. 
FrarKonia  Twp 


Carton 

Newcastle  . 

Camden  

Montgomery 


Bucks 
Bucks 


Chester  . 
Camden 
Bucks  .... 


New  Castle 
Camden 


Buriington 
Warren 


Montgomery 

Bucks  

Chester 


Pike 

Sullivan 

Sussex  . 
Monroe . 


Berks . 


Sussex  . 
Chester 


Monmouth 

Bucks 

Monroe 


Buriington 

Bucks 

Buriington 


Bucks  

Montgomery 


Montgomery 
Cumberiand 


Wan'en 
Bucks  .. 


Northampton 
Newcastle  .. 
GkHJcester  ... 
Montgomery . 

Chester 

Montgomery  . 

Salem 

Montgomery  . 


State 


PA 
DE 
NJ 
PA 

PA 
PA 

PA 

NJ 

PA 

DE 
NJ 

NJ 

NJ 

PA 
PA 
PA 

PA 

NY 

DE 
PA 

PA 

DE 
PA 

NJ 
NJ 
PA 

NJ 
PA 
NJ 

PA 

PA 

PA 

NJ 

NJ 
PA 

PA 
DE 
NJ 
PA 

PA 

PA 

NJ 

PA 


Cunent  ex- 
piration 


06/27/95 
02/17/98 
02/24/94 
09/22/93 

09/13/93 
04/26/94 

10/26/93 

05/22/96 

10/19/94 

01/25/94 
10/24/95 

08/02/94 

09/27/94 

05/03/94 
08/02/94 
01/12/95 

10/25/94 

09/27/94 

09/27/94 
03/28/95 

10/25/94 

12/06/94 
01/19/95 

01/12/97 
04/23/95 
01/12/95 

06/24/97 
05/15/96 
04/25/96 

06/27/95 

06/27/95 

04/24/96 
12/12/95 

10/24/95 
12/12/95 

06/27/95 
06/27/95 
04/22/97 
12/12/95 

10/24/95 

02/20/96 

09/26/95 

02/20/96 


Proposed  ex- 
piration 


06/27/2000 
02/17/2003 
02/24/1998 
09/22/1998 

09/13/1998 
04/26/1999 

10/26/1998 

05/22/2001 

10/19/1999 

01/25/1999 
10/25/2000 

08/02/1999 

09/27/1999 

05/03/1999 
08/02/1999 
01/12/2000 

10/25/1999 

09/27/1999 

09/27/1999 
03/28/2000 

10/25/1999 

12/06/1999 
01/19/2000 

01/12/2000 
04/23/2000 
01/12/2000 

06/24/2002 
05/15/2001 
04/25/2000 

06/27./2000 

06/27/2000 

04/24/2001 
12/12/2000 

10/24/2000 
12/12/2000 

06/27/2000 
06/27/2000 
04/22/2002 
12/12/2000 

10/24/2000 

02/20/2001 

09/26/2000 

02/20/2001 
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APPLICATK)NS  FOR  APPROVAL  FOR  EXTENSION  OF  THE  EXPIRATION  DATES  OF  THE  FOLLOWING 

AND  PROTECTED  AREAS  PERMITS-Continued 


Docket  No. 


0-90-77  OP 
D-90-85CP 


D-90-95 
[>-90-96 


D-91-01CP 
D-91-02CP 
D-91-04  CP 


D-91-06 


D-91-18  CP 

D-91-21  CP 

D-91-23  

D-91-24  CP 


D-91-25CP 


D-91-31 


D-91-32  (G) 
D-91-38CP 
D-91-40  CP 

D-91-48  CP 

D-91-53  

D-91-55  

D-91-58CP 


D-91-59  P.A 
0-91-61  P.A 


D-91-83  

D-  91-86  CP 


0-92-67  CP 

0-92-02  CP 

0-92-05  CP 

0-92-14  

0-92-20  CP 


0-92-28  CP 
0-92-01  PA 


0-92-33 


Ground  Water  Dockets 


Docket  name 


Resorts  USA,  Inc 

Milford  Township  Water 
AuttwrJty. 

Elverson  Water  Com- 
pany, inc.. 

Standard  Chlorine  of 
Delaware,  Inc.. 

Stroudsburg  Munteipal 
Authority. 

Garden  State  Water 
Company. 

North  Penn  Water  Au- 
thority. 


Munknpality 


Miodle  SmrthfieW  Twp 
Milford  Twp 


Elverson  Boro 
Delaware  City 
Stroud  Twp  .... 
Hamilton  Twp  . 


County 


Monroe 
Bucks  .. 


Chester 


New  Castle 


Green  Hills  Management 

Company. 
Resorts  USA.  Inc 


Borough  of  Clayton 

Resorts  USA,  Inc 

South     Jersey     Water 
Supply  Company. 

Washington  Twp  Munici- 
pal UtiHties  Auth. 

Connaught  Lalwratories, 
Inc. 

B.P.  Oil  Company 

County  of  Bucks 

Doytestown  Twp  Munici- 
pal Auth. 

Town  of  Felton 

Joseph  Jackewicr,  Sr .... 

McGinley  Mills,  Inc  

Maidencreek  Twp  Water 
Auth. 

C&M  Developers,  Inc  .... 

Thomas    &    Betts   Cor- 
poration. 

Wagner  Lighting  Divisk>n 


Franconia  Twp, 

Skippack  Twp,  Lower 
Salford  Twp. 

Souderton  Boro,  Mont- 
gomery, Towamenctn 
Twp,  Worcester  Twp, 
Lansdate  Boro,  Upper 
Gwynedd  Twp,  Mont- 
gomery Twp,  East 
Rockhill  Twp,  New 
Britain  Twp,  New  Brit- 
ain Boro,  HatfiekJ 
Twp,  Hatfield  Boro, 
Hilitown  Twp. 

Cumru  Twp 

Middle   SmtthfieW   Twp, 
Lehman  Twp. 

Clayton  Boro 

Middle  SmithfieU  Twp  . 
Hamson  Twp 


Monroe 
Mercer .. 
Bucks/ .. 


Berks 


Washington  Twp 
Pocono  Tvifp 


Monroe/Pike 

Gloucester  .. 

Monroe , 

GkMJcester  ... 


Paulsboro  Boro  .. 
Doylestown  Twp 
Ooylestown  Twp 


Town  of  Felton 

Town  of  Magnolia  .... 
Town  of  Phillipsburg 
Maidencreek  Twp  .... 


Gloucester 


Monroe 


Gk>ucester 

Bucks  

Bucks  


Kent  .... 
Kent  .... 
Wan'en 
Berks  ... 


Philadelphia 
Water  Co. 


Suburban 


Water 
Bucking- 


Buckingham 
Company. 

Township    of 
ham. 

Borough  of  Orwlgsburg  . 

Wheaton  Industries 

Hilitown   Twp   Water   & 
Sewer  Auth. 

Whitehall  Township  Au- 
thority. 

Peddler's    Village    Part- 
nership. 

Anrierican  Argo  Corpora- 
tk>n. 


Plumstead  Twp  .... 
East  Rockhill  Twp 


Weatherly  Boro 

Binningham  Twp,  East 
Bradford,  Twp,  East 
Goshen  Twp,  West 
Goshen  Twp, 

Westtown  Twp.  West. 
Whiteland  Twp. 

Buckingham  Twp 

Buckingham  Twp 


Bucks 
Bucks 


Carbon  . 
Chester 


Onwigsburg  Boro 

Millville  City 

Hilitown  Twp  


Whitehall  Twp 

Buckingham  Twp 

Schuylkill  Haven  Boro 


Bucks 
Bucks 


Schuykill 

Cumberland 
Bucks  


Lehigh 
Bucks  . 


Schuylkill 


State 


PA 
PA 

PA 

DE 

PA 

NJ 

PA 


PA 

PA 

NJ 
PA 

NJ 

NJ 

PA 

OH 
PA 
PA 

DE 
DE 
NJ 
PA 

PA 

NJ 

PA 
PA 


PA 

PA 

PA 
NJ 
PA 

PA 

PA 

PA 


Cun'ent  ex- 
piration 


06/24/97 
05/22/96 

03^27/96 

03/27/96 

02/20/96 

10/23/96 

02/26/97 


06/19/96 

08/14/96 

02/26/97 
08/14/96 
10/23/96 

02/26/97 

09/25/96 

08/14/96 
01/22/97 
11/04/97 

12/11/96 
02/26/97 
02/26/97 

01/22/97 

02/19/97 
10/02/96 

05/20/97 
08/12/97 


06/24/97 

08/12/97 

11/04/97 
06/24/97 
11/04/97 

05/20/97 

10/22/97 

11/04/97 


Proposed  ex- 
ptratkin 


06/24/2002 
05/22/2001 

03/27/2001 

03/27/2001 

02/20/2001 

10/23/2001 

02/26/2002 


06/19/2001 

08/14/2001 

02/26/2002 
08/14/2001 
10/23/2001 ' 

02/26/2002 

09/25/2001 

08/14/2001 
01/22/2002 
11/04/2002 

12/11/2001 
02/26/2002 
0^'26/2002 
01/22/2002 

02/19/2002 
10/02/2001 

05/20/2002 
08/12/2002 


06/24/2002 

08/12/2002 

11/04/2002 
06/24/2002 
11/04/2002 

05/20/2002 

10/22/2002 

11/04/2002 
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Applications  for  Approval  rdr  Extension  of  the  Expiration  Dates  of  the  Following  Ground  Water  Dockets 

AND  Protected  Areas  PERurrs— Continued 


Docket  No. 

Docket  name 

Munk:ipamy 

County 

State 

Current  ex- 
piration 

Proposed  ex- 
piration 

D-92-35  CP 

Wooielsdort-  Robersonia 

Joint  Aum. 
Pedricktown    Cogeoefa- 

ttonLP. 
Longwood  Gardens,  Inc 
General  Foods  L»SA 

Heideiberg  Twp  

Otdsmans  Twp 

East  Marlborough  Twp  .. 
City  of  Dover „ 

Bertis 

Salem  „.„ 

Chester 

Kent  „. 

PA 

NJ 

PA 
DE 

09/23/97 
02/17/98 
11/D4«7 

09/23/200? 

02/17,2003 

11,'04/2002 
12^09^2002 

D-92-37  

D-92-S2  .„ 

D-92-53  

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concemmg  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary'  prior  to  the  hearing. 

Dated:  November  19, 1993. 
Susan  M.  Weisman, 
Secretary. 
|FR  Dot  93-29051  Filed  11-24-93,  845  ami 

BlUmCCOOE  C36<Mn-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  27, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Buildmg,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682.  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  my  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-6339  between  8  a.m.  and  8 


p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEM8ITARY  MF0RMAT10N:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  and  early 
opportunity  to  comment  on  inlbrmation 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extant  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abihty  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recording  burden; 
and  (7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  request  are  available  from 
Cary  Green  at  the  address  specified 
above. 

Dated:  November  19, 1993. 
Cary  Green, 

Director,  Information  Resourcet  Management 
Service. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Rdinstatement 

Title:  State  Annual  Performance  Report 

for  Dwight  D.  Eisenhower 

Mathematics  and  Science  Act 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments;  Federal  agencies  or 

employees 
Reporting  Burden: 

Responses:  104 

Burden  Hours:  4.160 
Recordkeeping  Burden: 

Recordkeepers:  0 


Burden  Hours:  0 

Abstract:  State  Agencies  for  Higher 
Education  and  State  educational 
agencies  that  have  participated  in 
programs  imder  the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Act  are  required  to  submit  this  report. 
The  Department  uses  the  information 
to  assess  the  accomplishments  of 
project  goals  and  objeaives.  and  to 
aid  in  effective  program  management. 

|FR  Doc.  93-28931  Filed  11-24-93;  8:45  am] 
■auNO  cooe  4ooo-ot-4i 


[CFDA  No:  84.128B] 

Special  Projects  and  Demonstrations 
for  Providing  Supported  Employment 
Services  to  Individuals  With  the  Most 
Severe  Disabilities  and  Technical 
Assistance  Projects — Statewide 
Supported  Employment  Demonstretion 
Projects;  Correction 

ACTION:  Conection  notice. 

SUMMARY:  On  November  9, 1993,  a 
notice  extending  the  closmg  date  for 
transmittal  of  applications  for  new 
awards  for  fiscal  year  (FY)  1994  and 
clarifying  eligible  entities  for  this 
program  was  published  in  the  Federal 
Register  (58  FR  59453). 

In  the  first  paragraph,  the  extension  of 
the  transmittal  deadline  date  should 
read  "is  extended  fi-om  December  1, 
1993,  to  December  22, 1993." 

Program  Authorit>:  29  U.S.C.  7778(c), 
Dated:  November  18, 1993 
Judith  E.  Heuraann, 

Assistant  Secretary- for  Special  Education  and 

Reh(d}iiitative  Services, 

IFR  Doc  93-28929  Filed  11-24-93;  8:45  em] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF83-161-002]     • 

Calciner  Industries,  Inc.  and  Superior 
Graphite  Co.;  Notice  of  Amendment  to 
Filing 

November  19, 1993. 

On  November  15. 1993.  Calciner 
Industries.  Inc.  and  Superior  Graphite 
Company  filed  an  answer  to  Louisiana 
Power  and  Light  Company's  Motion  for 
a  hearing.  Part  of  this  filing  has  been 
considered  a  supplement  to  its  filing  in 
this  docket. 

The  supplement  pertains  to  the 
ownership  structure  and  technical 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quahfying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
December  3. 1993.  and  must  be  served 
on  the  AppHcant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-28939  Filed  11-24-93;  8:45  ami 

BILUNG  COOe  «7»7-<)1-M 


[Docket  No.  QF93-127-001] 

Pioneer  Energy  Partners,  Llmitsd 
Pannership;  Application  for 
Commission  Recertiflcation  of 
Qualifying  Status  of  a  Cogeneration 
facility     I  . 

November  19, 1993. 

On  November  15. 1993.  Pioneer 
Energy  Partners.  Limited  Partnership 
(Pioneer  Energy)  of  Newberg  Mill,  Foot 
of  Wynoski  Street,  Newberg.  Oregon 
97132,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207fb)  of  the 
Commission's  Regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing 

According  to  the  applicant,  the 
topping-c>'cle  cogeneraUon  facility  will 
be  located  at  the  Smurfit  Newsprint 
Corporation  (Smurfit),  Newbei^  Mill,  in 
Newberg.  Oregon.  On  July  1. 1993.  in 
Docket  No.  QF93-127-O00,  the 
applicant  filed  a  notice  of  self- 
certification.  The  instant  request  for 
recertification  reflects  supplementary 
firing  of  the  boiler  for  the  steam  turbine 
generator,  a  sUght  increase  in  the 
maximum  net  electric  power  production 
capacity  fi-om  229  MW  to  238  M\V.  a 
possible  change  in  the  initial  date  of 
commercial  operation,  now  slated  for 
1996.  and  the  negotiation  of  a  separate 
equity  option  agreement  between 
Pioneer  Energy  and  Smurfit,  in  which 
Smurfit  or  an  affiliate  of  Smurfit.  has  the 
option  to  purchase  up  to  50%  limited 
partnership  equity  interest  in  Pioneer 
Energy,  within  a  three  month  period 
after  the  date  of  the  execution  of  an 
energy  agreement  between  Pioneer 
Energy  and  Smurfit. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  wiih  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rule  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  noUce  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  93-28940  Filed  11-24-93;  8:45  am) 


BILUNC  COOE  e717-01-«i 


[Project  Nos.  2142-017,  et  al.] 

Hydroelectric  Applications  [Central 
Maine  power  Co.,  et  al.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Project 
Recreation  Plan. 

b.  Project  No:  2142-017. 

c.  Date  Filed:  September  30. 1993. 


d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Indian  Pond 
Project. 

f  Location:  Somerset  County.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  William 
Campbell.  Central  Maine  Power 
Company.  Edison  Drive.  Augusta,  ME 
04336;  (207)  626-9600. 

i.  FERC  Contact:  Dan  Haves.  (202) 
219-2660. 

j.  Comment  Date:  December  29.  1993. 

k.  Description  of  Project:  Central 
Maine  Power  Company,  hcensee  for  the 
Indian  Pond  Project,  has  filed  an 
application  for  a  recreation  plan  for  the 
project.  "The  plan  sets  forth  Ucensee's 
intentions  toward  recreation 
development  and  public  access  to  the 
project  for  the  remainder  of  the  current 
license  period  (December  31.  2001). 
1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl 
and  D2. 

2a.  Type  of  Application:  New  License. 

b.  Project  No.:  231 8-002. 

c.  Dote  Fi7ed.  December  16, 1991. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project:  E.J.  West  Project. 

f.  Location:  On  the  Sacandaga  River  in 
Saratojga  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jerry  L. 
Sabattis.  Niagara  Mohawk  Power 
Corporation.  300  Erie  Boulevard  West. 
Syracuse,  New  York  13202,  (315)  428- 
6215. 

i.  F£flC  Contact.- Robert  Bell  (202) 
219-2806. 

j.  Comment  Date.  January  14.  1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time— see  attached 
standard  paragraph  El. 

1.  Description  of  Project:  The  proposed 
project  consists  of:  1.  The  E.J.  West 
Project  takes  water  fi-om  the 
downstream  end  of  the  spillway 
channel  of  the  Conklingville  da.m  which 
is  owned  and  operated  by  the  Hudson 
River-Black  River  Regulating  District 
(HRBRRD  or  District).  The  water  is 
discharged  fi-om  the  turbines  directly 
into  the  upper  end  of  the  Stewarts 
Bridge  Reservoir  (FERC  Project  No 
2048). 

2.  Impoundment:  The  Great 
Sacandaga  Lake  supplies  water  to  the 
project  and  is  owned  and  operated  by 
HRBRRD.  The  impoundment  has  a 
normal  maximum  surface  area  of  25,940 
acres,  a  normal  maximum  surface 
elevation  of  768  ft.  (MSL),  a  gross 
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storage  at  nonnal  mwximnm  sur&oe 
elevation  of  792,000  acre  feet,  and 
681,000  acre  ft  of  usable  storage. 

3.  Intake  Structure:  The  reiniorcsd 
concrete  substructure  of  the  intake  is 
38.5  ft.  wide  by  96  ft  long  and  contains 
trash  racks  and  six  penstock  openings. 
Four  of  the  penstock  openings  axe 
provided  with  10.5  ft  wide  by  19  ft. 
high  steel  gates  for  the  two  existing 
hydroelectiic  generating  units.  The 
upstream  face  of  the  intake  structure 
contains  steel  bulkhead  gates  and  a 
hoist  mechanism.  The  brick  and  steel 
superstructiire  of  the  intake  is  29.8  ft. 
wide  by  91  ft  long  and  contains  the 
trash  rake  and  headgate  hoist 
mechanism.  The  two  remaining 
penstock  openings,  available  for  a 
possible  future  generating  unit,  are 
sealed  by  bulkheads. 

4.  Wafer  Conduits:  There  are  two 
concrete  penstocks  per  unit,  each 
approximately  31  fl.  long  varying  in  size 
from  a  rectangle  9  ft.  wide  by  18  ft.  high 
to  a  semicircle  15.62  ft.  in  diameter. 
Also,  there  are  two  penstocks  for 
potential  future  unit 

5.  Powerhouse:  The  brick  and  steel 
powerhouse,  which  is  supported  by  a 
concrete  substructure,  is  46  fl.  wide  by 
88  ft,  long  and  approximately  50  ft. 
high. 

6.  Turbines  and  Generators:  Then  are 
two  vertical  Francis  turbines,  with  rated 
hvads  of  71  ft.,  rated  capacities  of  17,150 
hp  and  speeds  of  112.5  rpm.  Rated 
output  for  the  two  generators  is  10,000 
kVAeach. 

7.  There  are  no  project  transmission 
lines  in  the  applicant's  project 
boundary. 

8.  Mechanical  equipment  is 
controlled  by  a  cabinet  actuator  type 
go\'emoT.  There  is  a  common  motor 
driven  oil  pump  and  sump  tank  for  both 
units  Each  generator  has  its  own  shaft 
mounted  exciter,  rated  at  250/270  volts, 
364  amps  and  91  Kw.  Each  unit  is 
conductored  to  a  stpp-up  transformer  in 
the  outdoor  svtitchyard,  which  then  ties 
into  a  Niagara  Moha'.vk  non-project 
llSkVbus. 

9.  and  appurtenant  facilities.  The 
existing  project  would  also  be  subject  to 
Federal  takeover  under  Sections  14  and 
15  of  the  Federal  Power  Act.  Based  on 
the  expiration  of  December  31, 1993,  the 
Applicant's  estimated  net  investment  in 
tlie  project  would  amount  to  $3,925,242. 

m.  Purpose  of  Project  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragmphs:  Bl  and 
El. 

o.  Available  Location  of  Application: 
A  copy  of  the  epphcation,  as  amended 
and  supplemented,  is  avail^Ie  for 


inspection  and  reproduction  at  the 
Commission's  Pubhc  Reference  and 
Files  Maintenance  Brandi,  located  at 
941  North  Capitol  Street,  NE  ,  room 
3104,  Washington.  D.C,  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Niagara  Mohawk  Power 
Corporation,  300  Erie  Boulevard  West. 
Syracuse.  New  York  13202  or  by  calling 
(315) 428-6215. 

3a.  Type  of  Application:  Minor 
License. 

b.  ProfectNo.:  11058-001. 

c.  Date  filed:  November  2, 1992. 

d.  Applicant:  A.L.L  Natural 
Resources,  Inc. 

e.  Name  of  Project:  Fitchburg  Paper 
Mill  Dam  #4. 

f.  Location:  on  the  North  Nashua 
River,  in  Worcester  County, 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  James  Lane. 
A.LL.  Natural  Resources,  Inc.,  29 
Westminster  St.  Fitchburg.  MA  01420, 
(508) 342-4029. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

).  Deadline  Date:  See  paragraph  DlO. 

k.  Status  of  Environmentm  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  ofProjmt:  The  proposed 
project  consists  of:  (1)  A>  exlstixig 
granite  block  and  coTiCrets  d^m  200  feet 
long;  (2)  an  existing  reservoir  with  a 
surface  area  of  1  acre  and  a  total  storage 
volume  of  3  acre- feet  at  the  proposed 
normal  maximum  surface  efevation  of 
525  6  feet  NGVD;  (3)  a  proposed 
powerhouse  containing:  (a)  Two 
proposed  8-foot-diameter  by  6-foot-wide 
overshot  v/aterwheels,  constructed  of 
ship-grade  steel,  each  with  a  ma-xiinum 
hydraulic  capacity  of  37.5  cfs  (providing 
a  combined  maximum  hydraulic 
capacity  of  75  cfs)  and  rete^at  25  kW, 
and  (b)  two  proposed  25-kW  generators 
(providing  a  toiai  plant  rating  of  50  VW): 
and  (4)  existing  and  proposed 
appurtenant  facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  or  sold. 

n.  This  notice  also  consists  of  the 
following  standariJ  pjrigraphs:  A4  and 
DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N'E.,  room 
3104.  Washington,  DC  20426.  or  by 
calling  (202)  219-1371.  A  copy  is  also 


available  for  inspection  and 
reproduction  at  Mr.  James  Lane,  m,  29 
Westminster  St,  Fitchburg,  MA  (508) 
342-4029. 

4a.  Type  of  Application:  New  License 

for  Major  Project. 

b.  Project  No.:  2069-003. 

c.  Date  filed:  December  18, 1992. 

d.  Applicant:  Arizona  Public  Service 
Company. 

e.  Name  of  Project:  Childs-Irving 
Hydroelectric  Project. 

£.  Location:  Entirely  within  the 
Coconino  and  Tonto  National  Forests, 
on  Fossil  Creek,  in  Yavapai  and  Gila 
Counties,  Arizona.  TllN,  R6E;  TllN, 
R7E;  T12N,  R6E;  T12N,  R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  1  .  use.  791(a)-825(r). 

h.  Applicant  Contact:  Fearl  M.  Parker. 
Environmental  Licensing.  Arizona 
Pubhc  Service  Company,  P.O.  Box 
53999.  Station  9364.  Phoenix,  Arizona 
85072-3999. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

].  CozTunent  Date:  Sixty  days  from  the 
issuance  data  of  this  notice.  (January  10. 
1994). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project:  The  project 
as  licensed  includes  two  existing 
developments.  The  Irving  development 
consists  of;  (1)  A  25-foot -nigh  concrete 
diversion  structure  on  Fossil  Creek;  (2) 
a  16,.'i7&-foot-long  flume;  (3)  a  3  278- 
ibot-loog  penstock;  (4)  a  powerhouM 
containing  one  generating  unit  with  a 
total  installed  capacity  of  1,600  kW.  (5) 
8  tailrace  returning  water  to  the  flume 
of  the  Childs  development;  (6)  a  6.31* 
mile-long  transmission  line  leading  to 
the  powerhouse  of  the  Childs 
development;  and  (7)  appurtenant 
facilities. 

The  Childs  development  consists  cf. 
|1)  A  5-foot-high  diversion  structure  on 
Fossil  Creek  located  350  feet  upstream 
of  the  Irving  powerhouse;  (2)  a  23,190- 
foot-long  conduit  discharging  into  the 
licensee's  Stehr  Lake;  (3)  the  23-acre 
lake  created  by  a  12-foot-high  dam  and 
a  20-foot-h:gh  dam;  (4)  a  6,231-faot-long 
pressure  tunnel  connecting  the  lake 
M'ith  a  penstock;  (5)  the  4,800-foot-long 
penstock;  (6)  a  powerhouse  containixig 
three  generating  units  with  a  total 
Installed  capacity  of  5,400  kW;  (7)  a 
tailrace  discharging  water  into  the  Verde 
River;  (8)  Uvo  200-foot-long 
transmission  lines  intercoimecting  with 
the  Arizona  Public  Service  Company 
transmission  grid;  and  (9)  appurtenant 
facilities. 
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m.  Purpose  of  Project:  All  project 
energy  wotild  be  distributed  to  the 
applicant's  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  ^ference  and 
Files  Maintenance  Branch.  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  C202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Arizona  Public 
Service  Company  referenced  above. 

5a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Project  No.:  11365-000. 

c.  Date //yecf,  December  2.  1992. 

d.  Applicant:  Swan  Falls  Corporation. 

e.  Name  of  Project:  Swan  Falls 
Hydroelectric  Project, 

f.  Location:  on  the  Saco  RIvct  in 
Oxford  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825{r). 

h.  Applicant  Contact:  LawTence  J. 
Keddy.  3  Gambo  Road,  P.O.  Box  40, 
South  Windham.  Maine  04082-0040, 
(207)  892-4000. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804.   . 

j.  Deadline  Date:  See  paragraph  DlO. 

k.  Status  of  EnvironmentaJ  Analysis:' 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  proposed 
project  consists  of  the  following 
features:  (1)  An  existing  dam 
approximately  630  feet  long  and  10  feet 
high;  (2)  an  existing  impoundment  with 
a  surface  area  of  150  acres,  a  length  of 
4.1  miles,  and  a  storage  capacity  of  450 
acre-feet;  (3)  an  existing  powerhouse 
contaming  one  operable  and  one 
inoperable  turbine  generator  unit  (both 
to  be  upgraded),  thus  increasing  the 
installed  capacity  of  the  project  from 
350  to  820  kilowatts;  (4)  an  existing 
34.5-kilovoh  transmission  line;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  4  million 
kilow  atthours. 

m.  Purpose  of  the  Project:  All  project 
energy  generated  would  be  utilized  by 
the  apphcant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  and 
Files  Maintenance  Branch,  located  at 


941  North  Capitol  Street.  NE.  room 
3104.  Washington.  DC  20426.  or  by 
calhng  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Lawrence  J.  Keddy, 
5  Gambo  Road.  P.O.  Box  40.  South 
Windham.  ME  04082-0040  (207)  892- 
4000. 

6a.  Type  o/Appiicafion;  Preliminary 
Permit. 

b.  Project  No.:  11430-000. 

c.  Date  filed:  August  16. 1993, 

d.  Applicant:  Northern  Wasco  County 
People's  Utihty  District. 

e.  Name  of  Project:  Dalles  Dam  JBS. 

f.  Location:  On  the  Colimibia  River,  at 
the  Dalles  Dam,  in  Klickitat  County. 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Harold  E. 
Haake,  Northern  Wasco  Coiinty  People's 
Utihty  District,  P,0,  Box  621.  The 
Dalles,  OR  97058.  (503)  296-2226, 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Comment  Date:  January  20. 1994, 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U,S, 
Army  Corps  of  Engineers'  existing 
Dalles  dam  and  consist  of:  (1)  A  10-foot- 
diameter.  30-foot-long  penstock  within 
the  dam  which  is  part  of  the  dam's  fish" 
passage  facilities;  and  (2)  a  powerhouse 
containing  a  generating  unit  with  a 
capacity  of  4.0  MW  and  an  average 
annual  generation  of  30.0  GWh, 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  appUcant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preUminary 
permit  would  be  $130,000. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C.  and  D2. 

7a,  Type  of  Application:  Preliminary 
Permit, 

b.  Project  No.:  11443-000, 

c.  Dafe  Filed:  October  21, 1993. 

d.  Applicant:  Pike  Island  Hydro 
Associates, 

e.  Name  of  Project:  Pike  Island  Hydro 
Project, 

f.  Location:  On  the  Ohio  River,  in 
Belmont  County.  Ohio  and  Ohio 
County.  West  Virginia, 

g.  Filed  Pursuant  to:  Federal  Powder 
Act  16  U.S,C,  791(a)-825(r), 

h.  Applicant  Contact:  Mr.  V.  James 
Dunlevy,  185  Genesee  Street,  suite  1518. 
Utica.  NY  13501.  (315)  793-0366. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j,  Commeirt  Date;  January  21. 1994. 
k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 


Army  Corps  of  Engineers'  Pike  Island 
Lock  and  Dam  and  consists  of  the 
following  new  facihties:  (1)  A 
powerhouse  containing  three  13,3-MW 
generating  units  for  a  total  installed 
capacity  of  40  MW;  (2)  a  160-foot-wide. 
350-foot-long  tailrace;  (3)  an  8.600-foot- 
long.  138-Kv  transmission  line;  and  (5) 
appurtenant  facihties.  The  average 
annual  generation  would  be  181.34 
Gwh,  The  apphcant  estimates  that  the 
cost  of  the  studies  under  the  terms  of 
the  permit  would  be  $150,000.  All 
power  generated  would  be  sold  to  a 
local  utihty  company.  The  project  lock 
and  dam  is  owned  by  the  U.S.  Army 
Corps  of  Engineers.  Pittsburgh  District, 
1000  Liberty.  Federal  Building,  room 
1834.  Pittsburgh.  PA  15222,  (412)  644- 
6872, 

1,  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7 
A9,  AlO,  B.  C.  and  D2. 

8a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10854-002. 

c.  Date  Filed:  September  1, 1993. 

d.  Applicant:  Upper  Peninsula  Power 
Company. 

e.  Name  of  Project:  Cataract  Hydro 
Project. 

f.  Location:  On  the  Middle  Branch 
Escanaba  River  in  Marquette  County, 
near  Gwinn.  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U,S,C.  791(a>-825(r). 

h.  Applicant  Contact:  Clarence  R. 
Fisher,  Upper  Peninsula  Power 
Company,  P.O.  Box  130.  600  Lakeshore 
Drive,  Houghton.  MI  49931-0130,  (906) 
487-5000. 

i,  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date;  January  21. 1994. 

k.  Status  of  Emironmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  El. 

1,  Description  of  Project:  The  project 
as  licensed  consists  of  the  foUowring:  (1) 
A  concrete  diversion  dam  about  265  feet 
long  and  8  feet  high  (maximum)  having 
(a)  a  spillway/weir  section  about  185.3 
feet  long  with  19  bays  (18  bays  about  10 
feet  wide  and  one  bay  5.3  feet  wide), 
three  bays  with  crest  elevation  at 
1,166.5  feet  (USGS),  and  sixteen  bays 
with  crest  elevation  at  1,1704  feet;  (b) 
wooden  flashboards  7.4  feet  and  3.5  feet 
high  with  top  of  flashboards  elevation  at 
1,173,9  feet;  (2)  an  intake  structure 
19.83  feet  wide,  11,9  feet  high  and  42 
feet  long,  with  trashracks  and  stoplog 
type  gate;  (3)  a  vertical  rectangular 
tunnel  (excavated  in  rock)  about  8  feet 
by  16  feet  in  size  and  about  30  feet  long; 
(4)  a  horizontal  tunnel  (excavated  in 
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rock)  about  8.5-10  feet  by  9.5-10  feet  in 
size  and  about  500  feet  long  (upper 
section)  and  900  feet  long  (lower 
section);  (5)  two  steel  pipes  each  8  feet 
in  diameter  consisting  of  a  mid  section 
about  1,300  feet  long,  and  a  penstock 
section  about  120  feet  long;  (6)  a 
powerhouse  54  feet  long,  34  feet  wide 
and  34  feet  high  with  one  2,000  kVV 
turbine-generator  unit;  (7)  an  860-acre- 
foot  reservoir  with  normal  maximum 
pool  elevation  at  1,173.9  feet;  and  (8) 
appurtenant  electric  and  mechanical 
facilities.  The  applicant  estimates  the 
average  annual  generation  for  this 
project  would  be  8.413  M\VH.  The  dam 
and  existing  project  facilities  are  owned 
by  the  applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utihzed  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubHc  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calhng  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Upper  Peninsula  Power 
Company  P.O.  Box  130,  600  Lakeshore 
Drive.  Houghton,  MI  49931-0130  or  by 
calling  (906)  487-5000. 

9a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11442-000. 

c.  Date  filed:  October  18.  1993. 

d.  Applicant:  Weeden's  Hydro. 

e  Name  of  Project:  West  Cady  Creek. 

f.  Location:  In  the  Snoqualmie — Mt. 
Baker  National  Forest,  on  West  Cady 
Creek,  in  Snohomish  County. 
Washington.  Township  28  N  Range  12 
E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mi.  Arthur 
Weeden;  P.O.  Box  40101;  Bellevue.  WA 
98015;  (206)  742-6442. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Comment  Date:  January  21,  1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
10-foot-high  concrete  dam  at  elevation 
2,360  feet  (msl);  (2)  a  6-foot-'diameter, 
3.2-mile-long  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  10,500  kW  and 
an  estimated  average  annual  generation 
of  92.3  GWh;  (4)  a  15-mile-long 
transmission  line;  and  (5)  a  4-mile-long 
access  road  to  the  powerhouse. 


No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $200,000. 

1,  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C.  andD2. 

Standard  Paragraphs 

A4.  Development  Application — 
Pubhc  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  pubUc  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 


permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  apphcant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction  The 
term  of  the  proposed  preliminary  permit 
with  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  prehminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
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Director,  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above-mentiraied 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
interi'ene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS ',  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  whidi  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  A  copy  of  any  motion  to 
inter\'ene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2,  Agency  ConMnents— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Apphcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Apphcant's 
representatives. 

D9.  Filing  and  Service  of  Responsive 
Documwits— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991.  56  FR 
23108.  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  Qanuary  10. 
1994  for  Project  No.  206^-003).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (February  23. 1994 
for  Project  No.  2069-003). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  fi-om  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 


COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulator>' 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010.    * 

DlO.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  dirmrts.  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991.  56  FR 
23108,  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  Qanuary  18, 
1994  for  Project  No.  11058-001  and 
January  10. 1994  for  Project  No.  11365- 
000).  All  reply  comments  must  be  filed 
with  the  Commission  within  105  days 
from  the  date  of  this  notice.  (March  1. 
1994  for  Project  No.  11058-001  and 
February  23. 1994  for  Project  No. 
11365-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  firom  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS."  'TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 


heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

El.  Filing  and  Service  of  Responsive 
Documents— The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  req^ihrements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  tiie 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretarj',  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Ditision  of  Prefect  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above  address.  A  copy 
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of  any  protest  or  motion  to  Intervene 
must  be  served  upon  each 
representative  of  the  apphcant. 

Dated:  November  19, 1993,  Washington, 

Loia  D.  Caahell, 

Secretary. 

IFR  Doc.  93-28938  Filed  11-24-93;  8:45  am] 

B4UJNC  cooe  n^^-o^-m 


[Docket  No.  TM94-4-29-000] 

Transcontinental  Gas  Pip«  Line  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  19, 1993. 

Take  notice  that  on  November  15, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  included  in  appendix  A 
attached  to  the  filine. 

TGPL  states  that  me  purpose  of  the 
instant  filing  is  to  tract  (1)  rate  and  fuel 
changes  attributable  to  the 
transportation  service  purchased  from 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  \mder  its  Rate  Schedule  FT 
the  costs  of  which  are  include  in  the 
rates  and  charges  payable  under  TGPL's 
Rate  Schedule  FT-NT,  (2)  rate  changes 
attributable  to  the  transportation  service 
purchased  from  CBG  Transmission 
Corporation  (CNG)  under  its  Rate 
Schedule  X-74  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
FT-NT  and  (3)  rate  changes  attributable 
to  storage  services  purchased  from  CNG 
under  its  Rate  Schedule  GSS  the  costs 
of  which  are  Included  in  th^  rates  and 
charges  payable  under  TGPL's  Rate 
Schedule  LSS.  The  tracking  filing  is 
being  made  pursuant  to  section  4  of 
TGPL's  Rate  Schedule  FT-NT  and 
section  4  of  TGPL's  Rate  Schedule  LSS. 

Included  in  Appendices  B  and  C 
attached  to  the  filing  is  an  explanation 
of  the  rate  and  fuel  changes  and  details 
regarding  the  computation  of  the  revised 
Rate  Schedules  FT-NT  and  LSS  rates, 
respectively. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
and  LSS  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  26, 1993. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubhc  reference  room. 
Lois  0.  Cashell. 
Secretary. 

(FR  Doc.  93-28941  Filed  11-24-93;  8:45  ami 
BILUNG  COM  (riT-OI-M 


Office  of  Energy  Research 

Health  and  Environmental  Research 
Advisory  Committee  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act,  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  §  101-6.1015(a), 
and  following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  renewed  for  a  two- 
year  period  beginning  in  November 
1993.  The  Committee  will  provide 
advice  to  the  Director,  Office  of  Energy 
Research,  on  the  Biological  and 
Environmental  Research  Program 
managed  by  the  Office  of  Health  and 
Environmental  Research. 

The  renewal  of  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department  of  Energy  business  and  to 
be  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Advisory  Committee  can  be  obtained 
from  Ms.  Rachel  Murphy  at  (202)  586- 
3279. 

Issued  in  Washington,  DC  on  November  22, 
1993. 

Marda  L  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  93-29027  FUed  11-24-93;  8:45  am) 

BaUNQ  CODE  64S0-01-M 


Office  of  Fossil  Energy 
[Dockat  EA-97] 

Application  for  Export  Authorization  by 
Portland  General  Electric  Company 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  application. 


SUMMARY:  On  October  15, 1993,  the 
Portland  General  Electric  Company 
(PGE),  filed  an  application  with  the 
Department  of  Energy  (DOE)  for 
authorization  to  export  electric  energy 
to  Canada  pursuant  to  section  202(e)  of 
the  Federal  Power  Act.  The  exports 
proposed  by  this  application  would  be 
non-firm  energy  to  British  Columbia 
Hydro  and  Power  Authority  (BC  Hydro) 
from  uncontrollable  hydroelectric 
resources,  controllable  hydroelectric 
resources,  thermal  resources,  or  power 
purchased  by  PGE. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  27, 1993. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue  SVV., 
Washington,  DC  20585. 

Docket  Number  EA-97  should  appear 
clearly  on  the  envelope  and  the 
document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Freeman  (Program  Office) 
202-586-5883  or  Use  Howe  (Program 
Attorney)  202-586-2900, 
SUPPLEMENTARY  INFORMATION:  On 
October  15. 1993,  PGE  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
Specifically,  PGE  has  applied  for 
authorization  to  transmit  economy  and 
firm  surplus  energy  to  BC  Hydro.  The 
electrical  energy  proposed  for  export 
would  be  delivered  to  BC  Hydro  over 
transmission  facilities  owned  and 
operated  by  the  Bonneville  Power 
Administration  (BPA)  for  which 
Presidential  permits  have  been  granted 
in  Dockets  PP-10,  PP-36,  and  PP-46. 
These  facilities  consist  of  two  500- 
kilovolt  (kV)  Unes  between  BPA's  Custer 
Substation  and  the  U.S.-Canadian 
border,  and  two  230-kV  lines  extending 
from  BPA's  Boimdary  Substation  to  the 
U.S.-Canadian  border. 

PGE,  BPA,  and  BC  Hydro  are  aU 
parties  to  the  Western  Systems  Power 
Pool  Agreement,  The  Western  Systems 
Power  Pool  (WSPP)  is  a  diverse  group 
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involving  more  than  40  privately-owned 
and  publicly-owned  utilities,  including 
federal  agencies,  like  BPA.  that  serve 
customers  in  more  than  twenty-two 
states  and  British  Columbia.  The 
WSPP's  primary  function  is  to  provide 
an  electronic  bulletin  board  on  which 
members  may  provide  information  on 
services  or  products  currently  available 
for  purchase.  The  VVSPP  Agreement 
provides  for  sales  of  coordination  power 
and  transmission  services  among 
members  so  long  as  the  price  is  below 
a  cost-based  ceiling, 

PGE  will  deliver  the  power  it  sells  to 
EC  Hydro  over  BPA's  transmission 
system.  "ITie  portion  of  BPA's  system 
used  to  transmit  power  to  BC  Hydro  will 
be  the  Canadian  (Northern)  Intertie 
which  consists  of: 

1.  Two  500-kV  lines  between  Custer 
Substation  and  the  U.S.-Canadian 
border; 

2.  One  500-kV  line  between  the  Custer 
and  Monroe  Substations;  and, 

3.  Two  230-kV  lines  from  the  Boundary 
Substation  to  the  U.S.-Canadian 
border,  including  the  associated 
substation  faciUties. 

PGE  states  in  its  application  that  the 
power  sold  to  BC  Hydro  can  be 
transferred  onto  the  BPA  system  at  a 
number  of  interconnection  points.  PGE's 
230-kV  system  interconnects  with  BPA's 
500-kV  system  at  the  McLoughlin,  Pearl. 
Keeler.  and  Allston  Substations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
address  provided  above  in  accordance 
with  Rules  211  and  214  of  the  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  no  later 
than  December  27. 1993.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with  Ms.  MeUnda  Horgan,  Assistant 
General  Counsel,  Portland  General 
Electric  Company.  121  SW  Salmon 
Street,  Portland,  Oregon  97204. 

Pursuant  to  18  CFR  385.211.  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  he  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 


interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner's  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
transaction  vdll  not  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  or  impede  or  tend  to 
impede  the  coordination  in  the  pubUc 
interest  of  faciUties  subject  to  the 
jurisdiction  of  the  DOE. 

Before  an  export  authorization  may  be 
issued  or  amended,  the  environmental 
impacts  of  the  proposed  DOE  action 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  The  NEPA  compfiance 
process  is  a  cooperative,  non-adversarial 
process  involving  members  of  the 
public.  State  governments  and  the 
Federal  government.  The  process  affords 
all  persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opport\mity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  vkrill  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Should  a  public 
proceeding  be  necessary  in  order  to 
comply  with  NEPA.  notice  of  such 
activities  and  information  on  how  the 
public  can  participate  in  those  activities 
will  be  published  in  the  Federal 
Register,  local  newspapers,  and  public 
libraries  and/or  reading  rooms  in  the 
vicinity  of  the  electric  transmission 
facilities 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the 
Department  of  Energy,  Room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC.  ft-om  9 
a.m.  to  4  p.m..  Monday  through  Friday. 

Issued  in  Washington,  DC  on  November  22 
1993. 

Anthony  |.  Como, 

Director.  Office  of  Coal  5-  Electricity,  Office 
of  Fuels  Programs.  Office  Fossil  Energy. 
(FR  Doc.  93-29026  Filed  11-24-93:  8:45  am] 

BILUNG  CODE  6450-01-P 


Western  Area  Power  Administration 

Coliections  From  Central  Valley 
Project  Power  Contractors  To  Carry 
Out  the  Restoration,  Improvement,  and 
Acquisition  of  Environmental  Habitat 
Provisions  of  the  Central  Valley  Project 
improvement  Act  of  1992 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  proposed  procedures 
for  the  assessment  and  collection  of 
restoration  fund  payments  from  the 
Central  Valley  Project  power 
contractors. 


SUMMARY:  The  Central  Valley  Project 
(CVP)  Improvement  Act  of  1992  (Act) 
(Pub.  L.  102-575, 106  Stat.  4726  et  seq.) 
estabUshes  in  the  Treasury  of  the  United 
States  the  "Central  Valley  Project 
Restoration  Fund"  to  carry  out  the 
habitat  restoration,  improvement,  and 
acquisition  provisions  of  the  Act.  The 
Act  further  requires  the  Secretary  of  the 
Interior  to  assess  and  collect  annual 
mitigation  and  restoration  payments 
bom  CVP  water  and  power  contractors 
(Restoration  Fund  payments).  The 
Secretary  of  the  Interior,  through  the 
Bureau  of  Reclamation  (Reclamation),  is 
responsible  for  determining  the  CVP 
water  contractors'  share  and  the  CVP 
power  contractors'  share  of  the 
Restoration  Fund  payments.  Because 
Western  Area  Power  Administration 
(Western)  is  responsible  for  the 
marketing  of  CVP  power  and  maintains 
all  CVP  power  contracts.  Western  has 
agreed  to  assess  and  collect  the  total 
power  contractors'  share  of  the 
Restoration  Fund  payments,  as 
determined  by  Reclamation,  fi-om  each 
power  contractor.  By  implementing  this 
process.  Western  will  establish 
procedures  to  accomplish  the 
assessment  and  collection  of  Restoration 
Fund  payments  from  the  CVP  power 
contractors  as  required  by  the  Act. 
DATES:  The  comment  period  will  begin 
with  the  publication  of  this  notice  in  the 
Federal  Register  and  will  end  the  later 
of  30  days  after  publication  or  December 
19. 1993.  All  written  comments  should 
be  received  by  Western  by  the  end  of  the 
comment  period  to  be  assured 
consideration.  A  public  information 
forum  will  be  held  at  10  a.m.  on 
December  16. 1993.  and  will  be 
followed  by  a  pubfic  comment  forum  at 
1  p.m.  The  forums  will  be  held  at  the 
Red  Lion  Hotel.  2001  Point  West  Way. 
Sacramento  Room.  Sacramento,  CA 
95815. 

The  final  procedures  are  to  become 
effective  not  less  than  90  days  after  the 
publication  of  this  notice  in  the  Federal 
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Register  or  February  18, 1994. 
wtiicbever  occurs  later. 

ADDRESSES:  All  written  comments 
should  be  mailed  to  James  C.  Feider, 
Area  Manager.  Sacramento  Area  Office, 
Western  Area  Power  Administration, 
1825  Bell  Street,  suite  105.  Sacramento, 
CA  95825-1097.  All  documentation 
made  or  retained  by  Western  for  the 
purpose  of  developing  these  procedures 
will  be  made  available  for  inspection 
and  copying  at  the  Sacramento  Area 
Office,  located  at  1825  Bell  Street,  suite 
105,  Sacramento.  California  95825- 
1097. 

FOR  FURTHER  INFORMATKm  COffTACT: 
Ms.  Zola  M.  Jackson.  Assistant  Area 
Manager  for  Power  Marketing. 
Sacramento  Area  Office,  Western  Area 
Power  Administration.  1825  Bell  Street, 
suite  105.  Sacramento,  CA  95825-1097, 
1916) 649-4421. 

SUPPLEMEKTARY  mFORMATION:  Section 
3407  of  the  Act  establishes  in  the 
Treasiuy  of  the  United  States  the 
"Central  Valley  Project  Restoration 
Fund"  to  carry  out  the  habitat 
restoration,  improvement,  and 
acquisition  pronsions  of  the  Act.  The 
Act  further  requires  the  Secretary  of  the 
hiterior  to  assess  and  collect  annual 
mitigation  and  restoration  payments 
from  CVP  water  and  pow^r  contractors 
The  Secretary  of  the  Interior,  through 
Reclamation,  is  responsible  for 
determining  and  collecting  the  CVT 
water  contractors'  share  and  the  CVP 
power  contractors'  share  of  the  annual 
Restoration  Fund  payments. 

Because  Western  is  responsible  for  the 
marketing  of  CVP  power.  Western  has 
agreed  to  admmister  the  assessment  and 
coUertion  of  the  Restoration  Fimd 
payments  from  the  CVP  power 
contractors.  Western  will  enter  into  a 
letter  agreement  with  Reclamation  to 
establish  procedures  for  depositing  the 
collections  from  the  CVP  power 
contractors  into  the  Restoration  Fund. 

The  amount  of  the  assessment  against 
each  CVP  power  contractor  is  proposed 
to  be  based  upon  a  total  power 
Restoration  Fund  payment  obligation 
amount  which  will  be  determined  by 
Reclamation.  This  total  power 
Restoration  Fund  payment  obligation 
will  then  be  prorated  among  the  CVP 
power  contractors  by  Western.  Every 
month  each  CVP  power  contractor  will 
receive  a  supplemental  bill  reflecting 
this  prorated  amount.  The  CVP  power 
contractor  will  pay  that  prorated 
amount  to  Western,  who  will  deposit  all 
amounts  collected  from  the  CVP  power 
contractors  into  the  Restoration  Fund. 


Proposed  Procedures 

Acronyms  and  Definitions 

Assessment  Month:  The  service  month 
which  is  2  months  prior  to  the  actual 
billing  month.  The  data  derived  from 
this  service  month  will  serve  as  the 
basis  for  calculating  the  monthly 
supplemental  bills. 

Billing  Month:  The  month  each  CVP 
power  contractor  will  be  billed  for  the 
Restoration  Fund  payment. 

CVP:  Central  Valley  Project. 

CVP  Power  Contractor  Any  entity 
purchasing  firm  capacity  and  energy 
from  Western  on  a  long-term  basis. 

CVP  Power  Contractor's  Restoration 
Fund  Payment:  The  amount  recorded 
as  payable  on  the  CVP  power 
contractor's  supplemental  bill. 

FY:  Fiscal  year  beginning  October  1, 
19XX,  and  ending  September  30, 
19XX+1. 

Long-Term  Basis:  A  period  in  excess  of 
1  year. 

Reclamation:  Bureau  of  Reclamation, 
United  States  Department  of  the 
Interior. 

Restoration  Fund:  The  Central  Valley 
Project  Restoration  Fund  created  by 
section  3407  of  Public  Law  102-575. 
106  Stat.  4726  et  seq. 

Total  Power  Restoration  Fund  Payment 
Obligation:  The  total  annual 
Restoration  Fund  payment  obligation 
calculated  and  assigned  to  the  CVP 
power  contractors  by  Reclamation. 

Western:  Western  Area  Power 
Administration,  United  States 
Department  of  Energy. 

Procedures 

Determination  of  the  Total  Power 
Restoration  Fund  Payment  Obligation 

Reclamation  is  responsible  for 
assigning  the  total  power  Restoration 
Fund  payment  obligation  to  the  CVP 
power  contractors.  Reclamation  will,  by 
written  commimication,  provide  to 
Western's  Area  Manager,  Sacramento 
Area  Office,  the  amount  determined  to 
be  the  total  power  Restoration  Fund 
payment,  and  a  detailed  explanation  of 
the  computation  of  the  amount.  Upon 
receiving  the  wnritten  communication 
from  Reclamation,  Western  will  noti^r 
each  CVP  power  contractor  of  the  total 
Power  Restoration  Fund  payment 
obligation  and  the  monthly  amounts  to 
be  collected  from  all  CVP  power 
contractors. 

Prorating  the  Total  Power  Restoration 
Fund  Payment  Obligation 

Western  will  prorate  the  total  power 
Restoration  Fund  payment  obligation 
against  all  CVP  prawer  contractors  each 
FY.  The  total  power  Restoration  Fund 


payment  for  any  FY  will  be  divided  by 
the  number  of  months  remaining  in  the 
FY,  after  notification  by  Reclamation,  to 
determine  a  monthly  obligation. 

Each  month.  Western  will  prorate  the 
total  monthly  obligation,  based  on  the 
delivered  or  scheduled  energy  in 
kilowatthours  (kWh)  in  the  assessment 
month.  The  total  amount  assessed  to  the 
CVP  power  contractor  will  be  equal  to 
the  ratio  of  the  Individual  CVP  power 
contractor's  share  of  deUvered  or 
scheduled  energy  in  kWh  in  the 
assessment  month  to  the  sum  of  all  CVP 
power  contractors'  delivered  or 
scheduled  energy  in  kWh  in  the 
assessment  month.  Each  CVP  power 
contractor's  ratio  will  then  be  applied  to 
the  total  monthly  obligation  to 
determine  the  individual  CVP  power 
contractor's  payment  for  that  billing 
month. 

Collection  of  CVP  Power  Contractor's 
Restoration  Fund  Payment 

Each  C\T  power  contractor  will 
receive  a  supplemental  bill  on  or  about 
the  25th,  but  no  later  than  the  30th,  of 
each  billing  month  designating  the 
amount  payable.  Within  20  days  of  the 
billed  date  shown  on  the  supplemental 
bill,  the  total  amoimt  payable  as  set 
forth  on  the  supplemental  bill  Mrill  be 
due.  Each  FY,  Western  will  begin 
issuing  supplemental  bills  for 
Restoration  Fund  payments  in  the 
billing  cycle  which  is  at  least  30  days 
after  (1)  October  1  or  (2)  written 
notification  of  the  total  power 
Restoration  Fund  payment  obligation  is 
received  from  Reclamation,  whichever 
occurs  later. 

Payment  Due  Date 

All  CVP  power  contractors* 
Restoration  Fund  payments  are  due  and 
payable  by  the  CVP  power  contractors 
before  the  close  of  business  on  the  20th 
calendar  day  after  the  date  of  issuance 
of  each  supplemental  bill  or  the  next 
business  day  thereafter  if  said  day  is  a 
Saturday.  Sunday,  or  Federal  hohday. 

Interest  Assessed  to  Delinquent 
Restoration  Fund  Payment 

Western  will  calculate  and  assess 
interest  charges  on  ail  CVP  power 
Restoration  Fund  payment  obligations 
which  are  not  paid  in  full  by  the  due 
date  as  specified  above.  Interest  will 
accrue  on  all  unpaid  balances  and  be 
compounded  quarterly  at  the  average 
prime  interest  rate  values  published  in 
the  Federal  Reserve  Bulletin  for  each 
calendar  quarter. 
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Deposit  of  CVP  Power  Contractor's 
Restoration  Fund  Payments  Into  the 
Restoration  Fund 

On  or  about  the  21st  day  of  the  month 
following  each  billing  month,  Western 
will  deposit  all  of  the  CVP  power 
contractors'  Restoration  Fund  payments, 
including  late  payment  interest 
payments,  into  the  Restoration  Fund. 

Interim  Billing 

Western  plans  to  implement 
collections  for  the  Restoration  Fund,  on 
an  interim  basis  beginning  with  a 
November  24. 1993.  supplemental 
billing. 

FY  1994  Billing 

The  total  power  Restoration  Fund 
payment  obligation  assigned  by 
Reclamation  to  the  CVP  power 
contractors  for  FY  1994  is  $7,092,800. 
Western  will  distribute  the  $7,092,800 
due  in  FY  1994  over  10  months,  which 
equals  the  total  monthly  obligation  of 
$709,280  per  month  for  FY  1994  from 
November  1993  to  August  1994.  The 
amounts  payable  to  Western  for  the 
November  billing  will  be  based  upon 
the  September  1993  service  month's 
actual  delivered  or  scheduled  energy  in 
kWh.  The  total  amount  billed  to  each 
CVP  power  contractor  in  November  will 
equal  the  individual  CVP  power 
contractor's  actual  September  service 
month's  delivered  or  scheduled  energy 
in  kWh  divided  by  the  total  of  all  CVP 
power  contractors'  actual  September 
service  month's  deUvered  or  scheduled 
energy  in  kWh  times  the  total  monthly 
obligation  of  $709,280. 

Adjustments  Required  as  the  Result  of 
Final  Procedures 

Should  the  final  procedures  result  in 
a  change  to  Western's  proposed 
allocations  among  the  CVP  power 
contractors,  adjustments  will  be 
calculated  retroactively  to  the  date  of 
the  mitial  supplemental  billing  and 
adjusted  la  future  FY  1994 
supplemental  bills. 

Instructions  for  Mailing  Public 
Comments 

The  comment  period  will  begin  with 
the  publication  of  this  notice  in  the 
Federal  Register  and  will  end  the  later 
of  30  days  after  publication  or  December 
19, 1993.  All  written  comments  should 
be  received  by  Western  by  the  end  of  the 
comment  period  to  be  assured 
consideration.  All  written  comments 
should  be  mailed  to  James  C.  Feider, 
Area  Manager,  Sacramento  Area  Office, 
Western  Area  Power  Administration, 
1825  Bell  Street,  suite  105.  Sacramento, 
CA  95825-1097. 


Availability  of  Information 

All  documentation  made  or  retained 
by  Western  for  the  purpose  of 
developing  these  procedures  is  and  will 
be  made  available  for  inspection  and 
copying  at  the  Sacramento  Area  Office, 
located  at  1825  Bell  Street.  Suite  105, 
Sacramento,  CA  95825-1097. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601  et  seq.,  each 
agency,  when  required  to  publish 
proposed  procedures,  is  further  required 
to  prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  the  impact  of  the 
procedures  on  small  entities.  Western 
has  determined  that  (1)  this  rulemaking 
relates  to  services  offered  by  Western 
and.  therefore,  is  not  a  rule  within  the 
purview  of  the  Act  and  (2)  the  impacts 
of  an  assessment  from  Western  would 
not  cause  a  substantial  adverse 
economic  Impact  to  such  entities.  The 
requirements  of  this  Act  can  be  waived 
if  the  head  of  the  agency  certifies  that 
the  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  By 
execution  of  this  Federal  Register 
notice.  Western's  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur. 

Executive  Order  12866 

EHDE  has  determined  that  this  is  not 
a  significant  regulatory  action  as  defined 
in  Executive  Order  12866.  58  FR  51735, 
October  4. 1993.  Western  has  an 
exemption  from  centralized  regulatory 
review  imder  Executive  Order  12866; 
accordingly,  no  clearance  of  this 
procedure  by  0MB  is  required. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq.;  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-1508};'RecIamation  is 
performing  a  Programmatic 
Environmental  Impact  Statement  (PEIS) 
on  the  Central  Valley  Project 
Improvement  Act  of  1992  (Pub.  L.  102- 
575. 106  Stat.  426  et  seq.).  Western  is  a 
cooperating  agency  in  that  PEIS.  The 
proposed  procedures  for  the  Restoration 
Fund  payments  covered  by  this  notice 
fall  within  Western's  routine  activities 
and  operations  categorical  exclusion 
issued  January  7. 1993,  and  will  have  no 
environmental  impact. 


Issued  at  Golden.  Colorado,  November  10 
1993. 

William  H.  Qagett. 

Administrator. 

(FR  Doc.  93-29028  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  M5(M>1-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4705-8J 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  26O-5075.  Weekly 
receipt  of  En\dronmental  Impact 
Statements  Filed  November  15. 1993 
Through  November  19, 1993  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  930497,  Draft  Supplement. 
SFW.  Federal  Aid  in  Sports  Fish  and 
Wildlife  Restoration  Programs 
Operation  and  Management 
Programmatic  EIS.  Updated 
Information.  Implementation  and 
Funding,  Due:  January  17. 1994. 
Contact:  Columbus  H.  Brown  (703) 
358-2156. 

EIS  No.  930408,  Draft  Supplement.  AFS. 
MT.  Lewis  and  Clark  National  Forest 
1986-90  Noxious  Weed  Control 
Program.  Updated  Information, 
Implementation,  several  Counties, 
MT,  Due:  January  10, 1994,  Contact: 
Bob  Casey  (406)  791-7700. 

EIS  No.  930409.  Draft  EIS,  AFS,  MT. 
Berray  Mountain  Timber  Sale, 
Harvesting  Timber,  Kootenai  National 
Forest,  Cabinet  Ranger  District, 
Sanders  County,  MT,  Due:  January  10, 
1994,  Contact:  Dave  Clay  (406)  827- 
3533. 

EIS  No.  930410.  Final  EIS.  APH.  Medfly 
(Mediterranean  Fruit  Fly)  Cooperative 
Eradication  Program.  Implementation 
AL.  AZ.  CA,  FL,  GA,  LA,  MS,  SC  and 
TX,  Due:  December  27,  1993,  Contact: 
Harold  T.  Smith  (301)  436-8963. 

EIS  No.  930411.  Final  EIS,  FRC,  CA. 
Lower  Mokelumne  River 
Hydroelectric  Project  Modifications, 
Licensing,  (FERC.  No.  29116-004), 
Parts  of  Pardee  and  Camanhe  Dams, 
Mokelumne  River,  CA,  Due: 
December  27, 1993,  Contact:  John  A. 
Schnagl  (202)  219-2661. 

EIS  No.  930412.  Final  EIS,  USA,  N"M, 
AZ,  UT,  Woodbridge  Research 
Facility  (WRF)  Electromagnetic  Pulse 
Simulators  Relocation  Project, 
Construction  and  Operation.  Sites 
Seleaed  for  Six  potential  locations, 
Dugway  Proving  Ground.  UT;  Yuma 
Proving  Ground.  AZ;  and  the 
remaining  (4)  in  White  Sands  Missile 
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Range,  NM,  Due:  December  27, 1993, 
Contact;  Eugene  Patrick  (703)  490- 
2110. 

as  No.  930413.  Draft  Supplement,  APS, 
CA.  Casa-Guard  Timber  Sale,  Timber 
Harvesting.  UpKlated  Information 
concerning  Impact  on  the  California 
Spotted  Owl  and  Fish  Creek 
Watershed  and  Reforestation,  Sequoia 
National  Forest,  Cannel  Meadow 
Ranger  District.  Tulare  County.  CA, 
Ehie:  January  10, 1994,  Contact: 
Sandra  Keys  (209)  784-1500. 

EIS  No.  930414,  Draft  Supplement,  AFS. 
CA,  Cottonwood  and  Gulf  Timber 
Sales.  Timber  Harvesting  in  the 
Breckenridge  Compartment  Updated 
Information  Concerning  Withdrawal 
of  the  Golf  Timber  Sale  and  Impacts 
on  the  California  Spotted  Ch\-1  and 
Reforestation  for  the  Cottonwood 
Timber  Sale,  Sequoia  National  Forest, 
Greenhorn  Ranger  District,  Kern 
Coimty,  CA,  Due:  January  10, 1994, 
Contact:  Sandra  Kay  (209)  784-1500. 

EIS  No.  930415,  Draft  EIS,  NRC,  LA, 
Claiborne  Uranium  Enrichment 
Center,  Construction  and  Operation, 
(NUREG-1482),  NPDES  Permit  and 
Licensing,  Homer,  Claiborne  Parish, 
LA,  Due:  January  10, 1994,  Contact: 
Merri  Horn  (301)  504-2606. 

EIS  No.  930416,  Final  Eis,  IBR.  CA,  Los 
Vaqueros  Water  Quality  and 
Reliability  Protect,  hnpleraentatlon. 
Section  lb  and  404  Petrmits  and 
Poamble  NPDES  Permit,  Cwitra  Costa 
Water  District,  Contra  Costa  County, 
CA,  Due:  December  27, 1993,  Contact: 
Doug  Kleinsmith  (916)  978-5129. 

US  No.  930417.  Draft  EIS,  NPS,  ID,  City 
of  Rocks  National  ResOTve, 
Comprehensive  Management  Plan  and 
Developraont  Concept  Plan, 
Implementation,  Cassia  County,  ID, 
Due:  Febnjary  1, 1994,  Contact:  Mary 
Magee  (303)  969-2210. 

EIS  No.  930418.  Draft  EIS.  AFS,  CO. 
lUonis  Creek  Timber  Sale,  Harvesting 
Timber,  Implementation,  Amended 
Land  and  Resource  Management  Plan, 
Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Gimnison 
Cobnty,  CO,  Due:  January  14,  1994, 
Contact:  Jeff  Ulrich  (303)  874-6648. 

EIS  No.  930419.  Draft  EIS.  AFS,  NM, 
Diamond  Bar  Allotment  Management 
Plan,  Implementation.  Gila  National 
Forest,  Mimbros  Ranger  District, 
Sierra  and  Catron  Counties,  NM,  Ehie 
February  28, 1994,  Contact:  Russell 
Ward  (505)  536-2250. 

Amended  Notices 

EIS  No.  930395.  Draft  OS,  TVA,  KY. 
TN,  Land  between  the  Lakes  (LBL) 
Natural  Resource  Management  Plan, 
Implementation,  KY  and  TN,  Due: 
January  10, 1994.  Contact:  Dale  K. 


Fowler  (614)  632-4223.  Published 
FR— 11-12-93— Due  Date  Correction. 
Dated:  November  22, 1993. 

Richard  E.  Sanderson, 

Dinctor,  Office  of  Federal  Activities. 

(FR  Doc  93-29012  Filed  11-24-93;  8:45  am) 

B«XMQ  COOC  l860-6IMI-«i 

[OPPTS-00144;  FRL-4745-71 

Biotechnology;  Discussion  of 
Agency's  Current  ThlnUng  on 
Biotechnology  Issues;  Open  Meeting 

agency:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  EPA's  Office  of  PrevenUon, 
Pesticides  and  Toxic  Substances  will 
hold  a  1-day  meeting  to  discuss 
biotechnology  issues.  This  will  be  an 
information-gathering  meeting  wherein 
the  views  of  individual  participants  at 
the  meeting  will  be  collected.  EPA 
anticipates  that  during  1994,  it  will 
publish  two  proposals  dealing  with 
regulation  of  biotechnology  products:  A 
proposal  addressing  microorganisms 
under  the  Toxic  Substances  Control  Act 
(TSCA),  and  a  proposal  dealing  with 
pestiddal  substances  produced  by 
plants  imder  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Agency  staff 
will  briefly  outline  EPA's  current 
thinking  on  these  two  proposals  during 
the  first  quarter  of  the  meeting. 
DATCS:  The  meeting  will  be  held  on 
Thursday,  December  16, 1993,  starting 
at  2  p.m.  aikd  ending  at  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Environmental  Protection  Agency, 
401  M  St.,  SW..  Rm.  642  East  Tower. 
Washington.  DC. 

FOR  FURTHER  WFORMATION  CONTACT:  Ms. 
Creavery  Lloyd,  Science  and  Policy  Staff 
(MC-71C0),  Office  of  Prevention, 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm  627B  East  Tower, 
Washington,  DC  20460,  Telephone: 
(202) 260-6900. 
SUPPI.EMENTARY  INFORMATION: 
Attendance  by  the  public  will  be  hmited 
to  available  space.  Persons  interested  in 
attending  the  meeting  should  contact 
Creavery  Lloyd  at  202-260-6900  or 
send  a  FAX  to  202-260-0951  no  later 
than  Wednesday.  December  8, 1993. 

Dated:  November  19, 1093 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 

Pesticides  and  Toxic  Substances. 

(FR  Doc.  93-29016  Filed  11-24-93;  8:45  amj 

■tUJNG  COOe  (SW-Sfr^ 


[FRL-4807-1] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Conunittee  Act,  PubUc  Law 
92-463,  notice  is  hereby  given  that  the 
Science  Advisory  Board's  (SAB)  ad  hoc 
Industrial  Excess  Landfill  (lEL) 
Advisory  Panel  will  meet  on  December 
14, 1993  at  the  Uniontown  United 
Methodist  Church,  13370  Cleveland 
Avenue,  NW.,  Uniontowm,  Ohio  44685. 
The  meeting  will  begin  at  9  a.m.  and 
adjourn  no  later  than  5  p.m.  This  is  the 
third  meeting  of  the  lEL  Panel 
Information  relevant  to  the  history  of 
the  request  to  the  SAB  and  the  charge 
to  the  Panel  are  contained  in  a  previous 
Federal  Register  notice  (58  FR 
(129):36686-36687,  dated  8  July  1993). 
The  primary  purpose  of  this  meeting  is 
for  the  Panel  to  discuss  the  materials 
they  have  received  concerning  the  BEL 
site  and  to  formulate  responses  to  the 
questimis  outlined  in  the  Charge  to  the 
Panel.  There  will  be  a  brief  public 
comment  period.  The  meeting  is  oc-en  to 
the  public,  however,  due  to  limited 
space,  seating  will  be  on  a  first-come 
basis. 

FOR  FURTHER  MFORMATK)N  CONTACT:  Foi 
details  concerning  this  review, 
including  a  draft  meeting  e^noa  aiMl 
Panel  roster,  or  the  overall  activities  of 
this  Panel  or  the  Science  Advisory 
Board,  please  contact  the  Designated 
Federal  Official  for  this  review:  Mr. 
Robwt  Flaak,  Atsis4ant  Staff  DLredor, 
Science  Advisory  Board  (1400F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  WasJdngton,  DC  26460. 
Telephone:  (202)  260-6552  and  FAX: 
(202)  260-7118.  Mfrabers  of  the  public 
who  wish  to  make  a  brief  oral 
presentation  to  the  Panel  must  contact 
Mr.  Flaak  in  writing  (by  letter  or  by  fax) 
no  later  than  12  noon  Eastern  Time, 
Friday,  December  10, 1993  in  order  to 
be  iacluiied  on  the  Agenda. 
PROVIDING  ORAL  OR  WRITTEN  COMMENTS: 
The  Science  Advisory  Board  expects 
that  public  statements  presented  al  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  Written  comments  (at  least  35 
copies)  received  in  the  SAB  Staff  Office 
sufficiently  prior  to  the  meeting  dele 
may  be  mailed  to  the  Panel  prior  to  its 
meeting;  comments  received  too  close  fo 
the  meeting  date  will  normally  be 
provided  to  the  Panel  at  its  meeting. 
Written  comments  may  be  provided  to 
the  Panel  up  until  the  time  of  the 
meeting. 
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Dated:  November  18, 1993. 
A.  Robert  Flaak. 

Acting  Staff  Director.  Science  Advisory  Board. 
(FR  Doc  93-29050  Filed  11-24-93;  8:45  am) 
BiujNO  CODE  aseo-eo-p 


IOPP-60049;  FRL-4741-21 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  CEPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 


SUMMARY:  This  Notice,  pursiiant  to 
section  6(f)(2)  of  the  Federal  hisectidde, 
Fungicide,  and  Rodentidde  Act 
(FIFRA),  7  U.S.C  136  et  seq.,  announces 
that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(B) 
and  4  of  FIFRA.  The  Notices  were 
issued  following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  8{>ecific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT:. 
Stephen  L.  Brozena,  Office  of 
Comphance  Monitoring  (7204), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  (703)  308-8267. 

StiPPLEMENTARY  INFORMATION: 


L  Text  of  •  Notice  of  Intent  to  Suspend 

"Hie  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  diemical, 
product,  or  factual  information,  follows: 

United  States  Enviranmaiital  Protection 
Agency 

OfHee  of  Preventien,  Pesttcldee  and  ToxJc 
Sul>stane«s 

Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

Jor  Failure  to  Comply  with 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-in  Notice  for 
Dated 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
bom  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Registration  Eligibility  Document  Data 
Call-in  Notice  imposed  pursuant  to 
section  4(g)(2)(b)  and  section  (3)(2)(B)  of 
HFRA. 

The  spedfic  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  ffl)  to  this 
Notice.  Afi^ed  products  and  the 
reqmrements  which  you  failed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Produd  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  HI  Suspension  Report  - 
Explanatory  Appendix 

The  suspensicm  of  the  registration  of 
each  produd  listed  in  Attachment  I  will 
become  final  imless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affeded  by  this  Notice 

Sroperly  request  a  hearing  within  30 
ays  of  your  receipt  of  this  Notice.  If 
you  request  a  hearing,  it  will  be 
conduded  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA 


and  the  Agency's  procedural  regulations 
in  40  CFR  part  164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FffRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the 
Agency's  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  assodated  with  continued 
registration  of  the  affected  produd,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  vl^ch  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  notbe 
extended  unless  all  parties  in  the 
proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly 
requested,  the  Agency  will  issue  a  final 
order  at  the  conclusion  of  the  hearing 
governing  the  suspension  of  your 
produds, 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  spedfic 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the'  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  feds 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
spedfically  why  he  asserts  that  he 
would  be  adversely  affeded  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  1900, 
U.S.  Environmental  Protedion  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent 
to  the  signatory  listed  below.  The 
request  must  be  received  by  the  Hearing 
Qerk  by  the  30th  day  from  your  receipt 
of  this  Notice  in  order  to  be  legally 
effective.  The  3 D-day  time  limit  is 
established  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  suspension  of  your 
registration{s)  by  operation  of  law  and, 
under  such  circumstances,  the 
suspension  of  the  registration  for  your 
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a^cted  product(s)  will  be  final  and 
elective  at  tbe  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CTR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proiraeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff   , 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice 
requirements.  In  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
n.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  n 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail): 


Office  of  Comphance  Monitoring  (7204). 

Laboratory  Data  Integrity  Assurance 

Division,  U.S.  Environmental 

Protection  Agency,  401  M  St..  SVV., 

Washington,  DC  20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you 
in  writing.  You  should  submit  the 
necessary  data/information  as  quickly  as 
possible  for  there  to  be  any  chance  the 
Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product{s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compUance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compUance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I.  may  not  legally  distribute, 
sell.  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so' received)  deUver  or  offer 
to  deUver.  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  o^r  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offier  to  deliver,  to  any  person,  the 
product(B)  listed  in  Attachment  I. 


Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deUver  for 
shipment,  or  receive  and  (having  so 
received)  deUver  or  offer  to  deliver,  to 
any  person,  the  product(s)  Usted  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
Usted  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Reqtilrements  Notice  or  section 
3(c)(2)(B)  Data  Call-In  NoUce.  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  wiU  be  in 
addition  to  any  existing  suspension,  i.e.. 
all  requirements  which  are  5ie  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibiUty  as  the  basic  registrant  to 
noUfy  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
appUes  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Stephen  L  Brozena  at  (703)  308-8267. 
Sincerely  yours. 

Director,  Office  of  CompUance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  n  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 

IL  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Table  a.— List  of  Products 

Registrant  Affected 

EPA  Registration 
NumtMr 

Active  Ingredient 

Name  of  Product 

Date  Issued 

Air  Products  and  ChemlcaJs 
Angus  Chemical  Cofporatioo 
Bfootor  Chemical  Co«poratioo 

Cotey  Chemical  Company 

Earth  Sdenca  Products  Corporation 

Green  Light  Company 

02847200009 
01136400005 

00628100001 
00628100002 
00828100003 
00828100004 
00628100005 
00828100006 
00828100007 

00094290002 
04390500001 
00086900060 

Ethylene 

Sodium  Hydroxide 
lndoie-3-Butyric  Acid 
lndole-3-ButyTlc  Add 
lndole-3- Butyric  Add 
lndo)e-3-Butyr1c  Add 
lndote-3-Butyric  Add 
lndole-3-Butyrk:  Add 
lndole-3-Butync  Add 
Sodium  Hydroxide 
lndole-3-Butyric  Add 
lndole-3-Butyric  Add 

Ethytone 
Angus  Hot  Rod 
HoHDex  Rooting  Powder  No.  8 
Homoex  Rooting  Powder  No.  16 
Hormex  Rooting  Powder  No.  3 
Hormex  Rooting  Powder  No.  30 
Hormex  Rooting  Powder  No.  45 
Hormex  Rooting  Powder  No.  1 
Hormex 

Welgicide  Cleaner 

Wood's  Rooting  Compound 

Green  Light  Root  Stimulator  and  Starter  So- 
lution 

10.'8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/ft'93 
10/8/93 
10/8/93 
10/8/93 
10m/93 
10/8/93 
10/8»3 
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R«glstrant  Affected 


Hortus  USA  Corporation 

Iron  Out,  Inc. 

National  Research  &  Chemical  Com- 
pany 

Plantabbs  Corp. 

Riverside/Teoa  Corporation 

Rockland  Corporation 


Rooto  Corp 


Syntax,    S.A.     DE    C.V.     Division 

Quimica 
Voluntary  Purchasing  Group,  Inc. 


Table  A.— List  of  Products— Continued 


EPA  Registration 
Number 


m.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  List 

The  following  companies  failed  to 
submit  the  following  required  data  o' 
information: 


06331000008 
00099020001 
04219800006 

00533200010 
00977900313 

00977900321 

00057200333 
00057200334 
00057200335 
00057200336 
00057200337 
00057200338 
00057200339 

00813200003 
00828100003 
04247300001 

00740100343 


Active  Ingredient 


lndole-3-Butyric  Acid 
Sodium  Hydroxide 
lndote-3-Butyr)c  Acid 

lndole-3-Butyric  Acid 
lndole-3-Butyric  Acid 
lndole-3-Butyric  Add 
lndo)e-3-Butyric  Add 
lndo)e-3-Butyric  Add 
lndole-3- Butyric  Add 
lndote-3-Butyric  Add 
lndole-3-ButyTlc  Add 
lndole-3-Butyric  Add 
lndole-3-Butyrlc  Add 
Sodium  Hydroxide 
lndo»e-3-Butyric  Add 
lndole-3-Butyric  Acid 

lndole-3-Butyric  Add 


Name  of  Product 


Rhizopon  AA  Water  Soluble  Tablets 
Klean  Em  All  Root  Destroyer 
Grow  More  Rapid  Root 

Plantabbs  Rooting  Pov^der 

Crop  Booster  Plus  12-8-8 
Maxon  II 

Hormo-Root  "B" 

Homio-Root  "C" 

Honno-Root  "A" 

HomTO-Root  4 

Hormo-Root  1 

Hormo-Root  2;  Honno-Root  3 

Hormo-Root  3 

Rooto  No.  2 

Hormex  Rooting  Powder  No.  3 

lndole-3-Butyric  Add 

Fertl-Lome  Roottr^g  Powder 


Date  Issued 


10/8/93 
10m/93 
10/8/93 

10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 
10/8/93 


Table  B.— Requirement  List 


Active  Ingredient 


lndole-3-Butyric  Add 


Registrant  Affected 


RIverside/Ten-a  Corporation 


Green  Light  Company 


Requlren^nt  Name 


Product  Identity 

Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Analysis  of  Samples 

Certification  of  Limits 

Analytical  Methods 

Phy^cal  and  Chemical  Properties 

Acute  Oral  Toxicity  •  Tier  I 

Acute  Dermal  Toxicity  -  Tier  I 

Acute  Inhalation  ■  Tier  I 

Prinrary  Eye  Irritation  -  Tier  I 

Primary  Dennal  Irritation  ■  Tier  I 

Hypersensitivity  Study  -  Tier  I 

Hypersenstivity  Inddents  -  Tier  I 

Confidential  Statement  of  Fonnuia  (CSF) 

Form 
Certification  Fonn:  Data  Citabon 
Certification  Fomi:  Offer  to  Cost  Share 
Certification  Forni:  Data  Compensation 
Product  Identity 
Manufacturing  Process 
Discussion  of  Formation  of  Impurities 
Analysis  of  Samples 
Certification  of  Limits 
Analytical  Methods 
Phy^cal  and  Chemical  Properties 
Acute  Oral  Toxicity  -  Tier  I 
Acute  Dermal  To)ddty  -  Tier  I 
Acute  Inhalation  -  Tier  I 
Primary  Eye  Irritation  -  Tier  I 
Primary  Demial  Irritation  •  Tier  I 
Hypersensitivity  Study  •  Tier  I 
Hypersenstivity  Inddents  -  Tier  I 
Confidential  Statement  of  Formula  (CSF) 

Form 
Certification  Form:  Data  Citation 


Guideline  Ref- 
erer)cehk>. 


151-10 
151-11 
151-12 
151-13 
151-15 
151-16 
151-17 
152-10 
152-11 
152-12 
152-13 
152-14 
152-15 
152-16 


Original  Due-Date 


151-10 
151-11 
151-12 
151-13 
151-15 
151-16 
151-17 
152-10 
152-11 
152-12 
152-13 
152-14 
152-15 
152-16 


5/10/93 
5/10/93 
5/IO1/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
Sn0f93 
5/1  a«3 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 

5/10/93 
5/10/93 
5/10/93 
5/10y«3 
5/1 0«3 
5n0/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/1 0«3 
5/10/93 
5/10/83 
5/10/93 

5/10/93 
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Table  B.— ReouiREMEffr  List— Continued 


Active  Ingredient 

Registrant  Affected 

ReqiifBment  ftame 

Guideline  Ref- 
erence Ite. 

Original  Due-Date 

Certification  Fonm.  Offer  to  Cost  Share 

5/^0/9Q 

Certification  FcKm:  Data  Compensation 

5/10/93 

Plantabbs  Cofp. 

Product  Identity 

151-10 

5/10«3 

Manufacturing  Process 

151-11 

5/10/93 

Dtscussjon  of  Formation  of  Impurities 

151-12 

5/10/93 

Analysis  of  Samples 

151-13 

5/10/93 

Certification  of  Limits 

151-15 

5/1 0«3 

Analytical  Methods 

151-16 

5/10/93 

Physical  and  Chemical  Properties 

151-17 

5/10/93 

Acute  Oral  Toxicity  -  Tier  1 

152-10 

5/10/93 

Acuta  Dermal  Toxicity  -  Tier  1 

152-11 

5/10/93 

Acute  Inhalation  •  Tier  1 

152-12 

5/10/93 

Primary  Eye  Irritation  -  Tier  1 

152-13 

■      5/10/93 

Prlmaiy  Dermal  imtation  -  Tier  1 

152-14 

5/10/93 

Hypersensitivity  Study  •  Tier  1 

152-15 

5/10/93 

Hypersenstivity  Incidents  -  Tier  1 

152-16 

5/1 0«3 

Confidential  Statement  of  Formula  (CSF) 

Pfwm 

5/10/93 

i  Willi 

Certification  Form:  Data  Citation 

5/10/93 

u- 

Certification  Form:  Offer  to  Cost  Share 
Certification  Fonn:  Data  Compensation 

5/10/93 
5/10/93 

Bfooker  Chemical  Ck>rpora- 
Uon 

Product  Identity 

151-10 

5/10/93 

HWI 

Manufacturing  Process 

151-11 

5/10/93 

Discussion  of  Formation  of  Impurities 

151-12 

5/1 0«3 

Analysis  of  Samples 

151-13 

5/10/93 

Certification  of  Limits 

151-15 

5/10/93 

Analytical  Methods 

151-16 

5/10^ 

Phy^cal  and  Chemical  Properties 

151-17 

5/10/93 

Acute  Oral  Toxicity  •  Tier  1 

152-10 

5/10/93 

Acute  Dermal  Toxicity  •  Tier  1 

152-11 

5/10/93 

Acuta  Inhalation  -  Tier  1 

152-12 

5/10/93 

Primary  Eye  Inltatlon  -  Tier  1 

152-13 

5/10/93 

Primary  Dermal  Initation  •  Tier  1 

152-14 

5/1 0«3 

Hypersensitivity  Study  -  Tier  1 

152-15 

5/10/93 

HypersenstMty  Incidents  -  Tier  1 

152-16 

5/1 0«3 

Confidential  Statement  of  Fonnuia  (CSF) 

5/10/93 

I  mill 

Certification  Form:  Data  Citation 

5/10/93 

Certification  Form:  Offer  to  Cost  Share 

5/10/93 

Certlflcatlon  Form:  Data  Compensation 

5/10/93 

Rockland  Corporation 

Confidential  Statement  of  Fonnula  (CSF) 

Fonn 
Certification  Fonn:  Data  Citation 
Certification  Form:  Offer  to  Cost  Share 

5/10/93 

5/10/93 
5/10/93 

• 

Certification  Fomi:  Data  Compensation 

5/10/93 

Acute  Oral  Toxicity  -  Tier  1 

152-10 

5/10/93 

Acute  Demial  Toxicity  -  Tier  1 

152-11 

5/10/93 

Acute  Inhalation  •  Tier  1 

152-12 

5/10/93 

Primary  Eye  Irritation  -  Tier  1 

152-13 

5/10/93 

Primary  Dermal  Irritation  -  Tier  1 

152-14 

5/10/93 

Hypersenstivity  Incidents  •  Tier  1 

152-16 

5/10/93 

NationaJ  Research  &  Chem- 

Confidential Statement  of  Fonnula  (CSF) 

5/10/93 

ical  Company 

Form 
Certification  Form:  Data  Citation 
Certification  Fomi:  Offer  to  Cost  Share 
Certification  Form:  Data  Condensation 

5/10/93 
5/10/93 
5/10/93 

Syntax.  S.A.  De  C.V.  Divi- 

Confidential Statement  of  Fonnula  (CSF) 

5/10/93 

sion  Quimica 

Form 
Certification  Fonn:  Data  Citation 
Certification  Fonn:  Offer  to  Cost  Share 

5/10/93 
5/10/93 

• 

Certlflcation  Form:  Data  Compensation 

5/10/93 

Product  Identity 

151-10 

5/10/93 

Manufacturing  Process 

151-11 

5/10/93 

DIscusswn  of  Fonnatlon  of  Impurities 

151-12 

5/10/93 

Analysis  of  Sampiee 

151-13 

5/10/93 

Certification  of  Limits 

151-15 

5/10/93 

Analytical  Methods 

151-16 

5/10/93 

Phy^  and  Chemical  Properties 

151-17 

5/10/93 

Primary  Eye  Irritation  -  Tier  1 

152-13 

5/10/93 
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Table  B.— Requirement  List— Continued 


Active  hgredlent 


Registrant  Affected 


Earth     Science     Products 
Corporation 


Hortus  USA  Corporation 


Voluntary 
Group,  Inc. 


Purchasing 


Sodium  Hydroxide 


Cotey  Chemical  Company 


Requirement  Name 


Primaiy  Dermal  Irritation  •  Tier  I 

Confidential  Statement  of  Formula  (CSF) 

Fomi 
Certification  Form:  Data  Citation 
Certification  Fonn:  Offer  to  Cost  Share 
Certification  Form:  Data  Compensation 
Product  Identity 
Manufacturing  Process 
Discussion  of  Formation  of  Impurities 
Analysis  of  Samples 
Certification  of  Limits 
Analytical  Methods 
Phy^cal  and  Chemical  Properties 
Acute  Oral  Toxicity  •  Tier  I 
Acute  Dermal  Toxicity  -  Tier  I 
Acute  Inhalation  -  Tier  I 
Primary  Eye  Irritation  -  Tier  I 
Primary  Demial  Imtation  -  Tier  I 
Hypersensitivity  Study  -  Tier  I 
Hypersenstivity  Incidents  -  Tier  I 

Confidential  Statement  of  Formula  (CSF) 

Fomi 
Certification  Form:  Data  Citation 
Certification  Form:  Offer  to  Cost  Share 
Certification  Form:  Data  Compensation 
Product  Identity 
Certification  of  Limits 
Analytical  Methods 
Physical  and  Chemical  Properties 
Acute  Oral  Toxicity  -  Tier  I 
Acute  Demial  Toxicity  -  Tier  I 
Acute  Inhalation  •  Tier  I 
Primary  Eye  Irritation  •  Tier  I 
Primary  Dermal  Irritation  •  Tier  I 
Hypersenstivity  Incidents  -  Tier  I 
Product  Identity 

Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Analysis  of  Samples 

Certification  of  Limits 

Analytical  Mettxxte 

Physical  and  Chemical  Properties 

Acute  Oral  Toxicity  -  Tier  I 

Acute  Demial  Toxicity  -  Tier  I 

Acute  Inhalation  -  Tier  I 

Primary  Eye  Imtation  -  Tier  I 

Primary  Dermal  Imtation  -  Tier  I 

Hypersensitivity  Study  -  Tier  I 

Hypersenstivity  Incidents  •  Tier  I 

Confidential  Statement  of  Formula  (CSF) 

Form 
Certification  Form:  Data  Citation 
Certification  Form:  Offer  to  Cost  Share 
Certification  Form:  Data  Compensation 

Confidential  Statement  of  Formula  (CSF) 

Form 
Chemical  Identity 
Beginning    Materials    &     Manufacturing 

Process 
Discussion  of  Formation  of  Impurities 
Preliminary  Analysis  of  Product  Samples 
Certification  of  Ingredient  Limits 
Analytical  Method  to  Verify  Certified  Limits 
Odor 

Meltir>g  Point 
Boiling  Point 

Density,  Bulk  Density,  or  Specific  Gravity 
Solubility 
Vapor  Pressure 


Guideline  Ref- 
erence No. 


152-14 


151-10 
151-11 
151-12 
151-13 
151-15 
151-16 
151-17 
152-10 
152-11 
152-12 
152-13 
152-14 
152-15 
152-16 


Original  Due-Date 


151-10 
151-15 
151-16 
151-17 
152-10 
152-11 
152-12 
152-13 
152-14 
152-16 
151-10 

151-11 
151-12 
151-13 
151-15 
151-16 
151-17 
152-10 
152-11 
152-12 
152-13 
152-14 
152-15 
152-16 


61-1 
61-2 

61-3 
62-1 
62-2 
62-3 
63-4 
63-5 
63-6 
63-7 
63-8 
63-9 


5/10/93 
5/10,/93 

5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 

5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10*93 
5/10/93 
5/10/93 
5/10/93 
5/1 0«3 

5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 
5/10/93 

5/10/93 
5/10/93 
5/10/93 
5/30/93 

5/30/93 
5/30/93 

5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
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Table  B.— Requirement  List— Continued 

Active  Ingredient 

Registrant  Affected 

Requirement  Name 

GukJeline  Ref- 
erence No. 

Original  Due-Date 

Dissodalion  Constant 

63-10 

5/30/93 

OctanoliWater  Partition  Coefficient 

63-11 

5/30/93 

PH 

63-12 

5/30/93 

Stability 

63-13 

5/30/93 

Oxidizing/Reducing  Action 

63-14 

5/30/93 

nammability 

63-15 

5/30/93 

Explodability 

63-16 

5/30/93 

Storage  Stability 

63-17 

5/30/93 

Viscosity 

.63-18 

5/30/93 

Miscibaity 

63-19 

5/30/93 

Corrosion  Characteristics 

63-20 

5.'30/93 

Dielectric  Breakdown  Voltage 

63-21 

5/30/93 

Certification  Form:  Data  Citation 

5/30/93 

Certification  Form:  Offer  to  Cost  Share 

5/30/93 

Certification  Form;  Data  Compensation 

5/30/93 

Iron  Out.  Inc. 

Confidential  Statement  of  Fomwla  (CSF) 
Form 

5/30,-93 

Chemical  Identity 

61-1 

5/30/93 

Beginning     Materials     &     Manufacturing 

61-2 

5/30/93 

Process 

Discussion  of  Formation  of  Impurities 

61-3 

5/30/93 

Preliminary  Analysis  of  Product  Samples 

62-1 

5/30/93 

Certification  of  Ingredient  Limits 

62-2 

5/30/93 

Analytical  Method  to  Verify  Certified  Limits 

62-3 

5/30/93 

Odor 

63-4 

5/30/93 

Melting  Point 

63-5 

5/30/93 

Boiling  Point 

63-6 

5/30/93 

Density.  Bulk  Density,  or  Specific  Gravity 

63-7 

5/30/93 

Solubility 

63-8 

5/30/93 

Vapor  Pressure 

63-9 

5/30/93 

Dissociation  Constant 

63-10 

5/30/93 

Octanol/Water  Partition  Coefficient 

63-11 

5/30/93 

pH 

63-12 

5/30/93 

. 

Stability 

63-13 

5/30/93 

Oxidizing/Reducing  Action 

63-14 

5/30/93 

^ 

Flanrunability 

63-15 

5/30/93 

Explodability 

63-16 

5/30/93 

Storage  Stability 

63-17 

5/30/93 

Viscosity 

63-18 

5/30/93 

MiscibHity 

63-19 

5/30/93 

Conosion  Characteristics 

63-20 

5/30/93 

Dielectric  Breakdown  Voltage 

63-21 

5/30/93 

Certificatton  Form:  Data  Citation 

5/30/93 

Certlfteatton  Fonn:  Offer  to  Cost  Share 

5/30/93 

Certificatton  Form;  Data  Compensation 

5/30/93 

Angus   Chemical    Corpora- 
tion 

Confidential  Statement  of  Fomiula  (CSF) 
Form 

5/30/93 

Chemical  Identity 

61-1 

5/30/93 

- 

Beginning    Materials    &    Manufacturing 
Process 

61-2 

5/30/93 

Discussion  of  Formatton  of  Impurities 

61-3 

5/30/93 

Preliminary  Analysis  of  Product  Samples 

62-1 

5/30/93 

Certificatton  of  Ingredient  Limits 

62-2 

5/30/93 

Analytical  Method  to  Verify  Certified  Limits 

62-3 

5/30/93 

Odor 

63-4 

5/30/93 

. 

Melting  Point 

63-5 

5/30/93 

Boiling  Point 

63-6 

5/30/93 

Density,  Bulk  Density,  or  Specific  Gravity 

63-7 

5/30/93 

Solubility 

63-8 

5/30/93 

Vapor  Pressure 

63-9 

5/30/93 

Dissociation  Constant 

63-10 

5/30/93 

Octanol/Water  Partltton  Coefficient 

63-11 

5/30/93 

pH 

63-12 

5/30/93 

Stability 

63-13 

5/30/93 

Oxldizing/Redi  icing  Action 

63-14 

5/30/93 

Rammability 

63-15 

5/30/93 

Explodability 

63-16 

5/30/93 

Storage  Stability 

63-17 

5/30/93 

ViscMity 

63-18 

5/30/93 

' 

MiscibUity 

63-19 

5/30/93 

Conosion  Characteristtes 

63-20 

5/30/93 
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Table  B.— Requirement  List— Continued 


Activtt  Ingredient 


Ethylene 


R«gistrant  Affected 


RootoCofp. 


Requirement  Name 


Air  Products  and  Chemicals, 
Inc. 


Dielectric  Breakdown  Vottage 
Certification  Form:  Data  Citation 
Certification  Fonn:  Offer  to  Cost  Share 
Certification  Form:  Data  Compensation 

Confidential  Statement  of  Formula  (CSF) 

Form 
Chemical  Identity 
Beginning    Materials    &     Manufacturing 

Process 
Discussion  of  Formation  of  Impurities 
Preliminary  Analysis  of  Product  Samples 
Certification  of  ingredient  Limits 
Analytical  Method  to  Verify  Certified  Limits 
Odor 

Melting  Point 
Boiling  Point 

Density,  Bulk  Density,  or  SpecHIc  Gravity 
Sotubtllty 
Vapor  Pressure 
DissodatkMi  Constant 
Octanol/Water  Partition  Coefficient 
pH 

Stability 

Oxidizing/Reducing  Action 
Flammat)ility 
Expkxlabiiity 
Storage  StatMlity 
Viscosity 
MIscibllity 

Corrosion  Characteristics 
Dielectric  Breakdown  Voltage 
Certification  Form:  Data  Citation 
Certificatton  Fom:  Offer  to  Cost  Share 
Certiffcation  Form:  Data  Compensation 
Certification  Form:  Data  Citation 

Certificatkjn  Form:  Offer  to  Cost  Share 

Certificatton  Form:  Data  Compensation 

Product  Wentity 

Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Anafysis  of  Samples 

Certificatton  of  Limits 

Anaiytical  KAethods 

Physicai  and  Chemtoal  Properties 


Guideline  Ref- 
erence No. 


63-21 


61-1 
61-2 

61-3 

62-1 

62-2 

62-3 

63-4 

63-5 

63-6 

63-7 

63-8 

63-9 

63-10 

63-11 

63-12 

63-13 

63-14 

63-15 

63-16 

63-17 

63-18 

63-19 

63-20 

63-21 


Original  Due-Date 


151-10 
151-11 
151-12 
151-13 
151-15 
151-16 
151-17 


5/30/83 
Si'SO/SS 
5/30/93 
5/30/93 

5/30(93 

5/3Q«3 
5/30/93 

S/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5A30/93 
5/3Q«3 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5/30/93 
5A30i«3 
5/30/93 
SnQ/93 
5/30/93 
5/30>93 

5/28^ 

5/28/93 
5/28/93 
5/28/93 
5/28/93 
5/28/93 
5/28/93 
5/28/93 
5/28/93 
5/28/93 


rv.  Attachment  in  Suspension  Report 

Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

A.  Ethylene 

On  September  30, 1992,  EPA  issued 
the  Phase  5  Reregistration  Data 
Requirements  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  required 
registrants  of  products  containing 
ethylene  to  develop  and  submit  certain 
datayinformation.  These  data/ 
information  were  determined  to  be 
necessary  to  satisfy  reregistration  data 
requirements  of  section  4(K](2)fB)  of 
FIFRA. 

The  Ethylene  Phase  5  Reregistration 
Data  Reqxiirements  Notice  dated 
September  30, 1992,  required  each 


affected  registrant  to  submit  materials 
relating  to  the  election  of  the  options  to 
address  each  of  the  data  requirements. 
The  Notice  further  required  that  data/ 
information  be  submitted  by  deadlines 
noted  for  the  subject  data/information 
requirements  on  Attachment  U.  These 
deadlines  have  passed  and  to  date  the 
Agency  has  not  received  adequate  data/ 
information  to  satisfy  these  data/ 
information  requirements.  Because  you 
have  failed  to  provide  an  appropriate  or 
adequate  response  within  the  time 
provided  for  data/information 
requirements  listed  on  Attachment  U, 
the  Agency  is  issuing  this  Notice  of 
Intent  to  Suspend. 


B.  IndoIe-3-Butyric  Acid 

On  September  10, 1992.  EPA  issued 
the  Phase  5  Reregistration  Data 
Requirements  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  required 
registrants  of  products  containing 
indole-3-butyric  acid  to  develop  and 
submit  certain  data.  These  data  were 
determined  to  be  necessary  to  satisfy 
reregistration  data  requirements  of 
section  4(g)(2)(B)  of  FIFRA. 

The  IndoIe-3-Butyric  Acid  Phase  5 
Reregistration  Data  Requirements  Notice 
dated  September  10. 1992,  required 
each  affected  registrant  to  submit 
materials  relating  to  the  election  of  the 
options  to  address  each  of  the  data 
requirements.  That  siibmission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
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of  the  Notice.  The  Agency  received  a 
response  from  you  in  which  you 
committed  to  undertake  the  required 
testing.  The  Notice  further  required  that 
data  be  submitted  by  deadlines  noted 
for  the  subject  data  reauirements  on 
Attachment  n.  These  aeadlines  have 
passed  and  to  date  the  Agency  has  not 
received  adequate  data  to  satisfy  these 
data  requirements.  Because  you  have 
failed  to  provide  an  appropriate  or 
adequate  response  within  the  time 
provided  for  data  requirements  listed  on 
Attachment  II,  the  Agency  is  issuing  this 
Notice  of  Intent  to  Suspend. 

C.  Sodium  Hydroxide 

On  September  30, 1992,  EPA  issued 
the  Phase  5  Rereglstration  Data 
Requirements  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  required 
registrants  of  products  containing 
sodium  hydroxide  to  develop  and 
submit  certain  data.  These  data  were 
determined  to  be  necessary  to  satisfy 
reregistration  data  requirements  of 
section  4(g)(2)(B)  of  FIFRA. 

The  Sodium  Hydroxide  Phase  5 
Reregistration  Data  Requirements  Notice 
dated  September  30, 1992,  required 
each  affected  registrant  to  submit 
materials  relating  to  the  election  of  the 
options  to  address  each  of  the  data 
requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  Notice.  The  Agency  received  a 
response  from  you  in  which  you 
committed  to  undertake  the  required 
testing.  The  Notice  further  required  that 
data  be  submitted  by  deadlines  noted 
for  the  subject  data  requirements  on 
Attachment  II.  These  aeadlines  have 
passed  and  to  date  the  Agency  has  not 
received  adequate  data  to  satisfy  these 
data  requirements.  Because  you  have 
failed  to  provide  an  appropriate  or 
adequate  response  within  the  time 
provided  for  data  requirements  listed  on 
Attachment  n,  the  Agency  is  issuing  this 
Notice  of  Intent  to  Suspend. 

V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 

List  of  Subjects 

Environmental  protection. 

Dated:  November  16. 1993. 
Michael  M.  Stahl. 

Director,  Office  of  Compliance  Monitoring. 
[FR  Doc.  93-29018  Filed  11-24-93;  8:45  am) 

eiLUNOCOOE  IM0-60-F 


BMuniVCIrcular  KnK  and  Dying  Plant 
SHe,  Notice  of  Propoaed  Satttemant; 
Con'ection 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Correction  of  the  notice  of 
proposed  settlement. 

SUMMARY:  In  notice  document  93-26427 
beginning  on  page  57828  in  the  issue  of 
Wednesday.  CDctober  27, 1993,  make  the 
following  correction: 
On  page  57828  in  the  first  column,  the 
city  and  state  of  the  Beaunit  Circular 
Knit  and  Dying  Plant  Site  was 
previously  listed  as  Baldwin,  Florida. 
This  should  be  changed  to  read 
Fountain  Iim,  South  Carolina. 

EPA  will  consider  pubUc  comments 
on  the  proposed  settlement  for  thirt>' 
(30)  days  from  the  date  of  the 
publication  of  this  Notice  Correction. 

Dated:  November  10, 1993. 
Richard  D.  Green, 

Acting  Director,  Waste  Management  Division. 
(FR  Doc.  93-29044  Filed  11-24-93:  8:45  am] 
BOUNO  COOe  KtO-SO-M 


[FRL-4906-5] 

Rock  Hill  Chemical  Company  Site, 
Rock  Hill,  SC;  Notice  of  Proposed 
Settlement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  LiabiUty 
Act  of  1980  (CERCLA),  as  amended  42 
U.S.C.  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
a  partial,  de  minimis  settlement  with  the 
First  Union  National  Bank  of  South 
Carolina  for  claims  of  response  costs  at 
the  Rock  Hill  Chemical  Company  Site. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA.  Region  IV,  345  Coiulland 
Street.  NE..  Atlanta,  Georgia  30365. 
404-347-5059. 

Written  comments  must  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 


Dated:  November  10, 1993. 
Richard  D.  Green, 

Acting  Director.  Waste  Management  Division. 
(FR  Doc  93-29043  PUed  11-24-93:  8:45  am] 

BIUJNQ  COOe  tSM-SO-M 

FARM  CREOrr  ADMINISTRATION 

Privacy  Act  of  1974;  Revision  to 
Systema  of  Recorda 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  proposed  revision  to 
system?  of  records  maintained  on 
individuals;  request  for  comments. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  intends  to  omit 
two  s>'stems  of  records  (FCA-1  and 
FCA-2)  from  the  list  of  FCA  systems 
that  appears  in  the  Federal  Register. 
The  records  are  already  included  in  a 
govemmentwide  system,  which  the 
Office  of  Personnel  Management  (0PM) 
has  established  and  published  in  the 
Federal  Register  (OPM/GOVT-1).  The 
FCA  intends  to  adopt  OPM/GOVT-l, 
and  the  OPM's  Federal  Register  notice 
of  OPM/GOVT-1.  The  FCA  also  intends 
to  update  the  location  of  personnel 
records  it  maintains,  and  the 
identification  of  the  FCA  official  to 
whom  inquiries  are  addressed. 
EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  December  27, 
1993.  Unless  changes  are  made  in 
response  to  comments  received  from  the 
pubhc,  this  action  is  effective  December 
27. 1993. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  (in  triplicate)  to  Jean 
Noonan,  General  Coimsel,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  Virginia, 
22102-5090.  Copies  of  all 
commimications  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Counsel,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  A.  Pedersen,  Senior  Attorney, 
Office  of  General  Counsel,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  notice  is  hereby 
given  that  the  FCA  intends  to  omit  two 
systems  of  records  entitled  General 
Personnel  Records— FCA"  (FCA-1)  and 
"Former  Employee  Records— FCA" 
(FCA-2)  from  the  list  of  FCA  systems 
that  appears  in  the  Federal  Register. 
The  personnel  records  in  FCA-1  and 
FCA-2  are  already  included  in  a 
govemmentwide  system  established  by 
the  0PM  entitled  "General  Personnel 
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Records"  (OPM/GOVT-1).  The 
existence  and  character  of  OPM/GOVT- 
1  is  published  in  the  Federal  Register. 

The  categories  of  records  listed  in 
FCA-1  are:  (1)  Official  Personnel 
Folders  (OPFs);  and  (2)  Employee 
Service  Record  Cards,  more  commonly 
known  as  Standard  Form  7B  Cards  (7B 
Cards).  The  OPFs  are  already  included 
in  OPM/GOVT-1.  0PM  considers  7B 
Cards  to  be  obsolete  and  no  longer 
requires  agencies  to  use  such  records. 
Since  the  FCA  published  its  notice  in 
the  Federal  Register  on  the  existence 
and  character  of  FCA-1,  the  FCA  has 
destroyed  the  7B  Cards  in  accordance 
with  Federal  statutory  and  regulatory 
requirements  governing  the  disposition 
of  Federal  records. 

The  categories  of  records  listed  in 
FCA-2  are:  (1)  7B  Cards  on  former  FCA 
employees;  (2)  photocopies  of 
retirement  records;  and  (3)  cards 
showing  the  name,  date  of  birth,  social 
security  number,  and  disposition  of 
OPFs  of  separated  employees.  The 
photocopies  of  retirement  records  that 
the  FCA  maintains  pertain  to 
individuals  employed  by  the  FCA  as  of 
April  22, 1990.  Such  records  are  already 
included  in  OPM/GOVT-1.  Since  the 
FCA  published  its  notice  in  the  Federal 
Register  on  the  existence  and  character 
of  FCA-2,  the  FCA  has  destroyed  the 
records  in  categories  (1)  and  (3)  in 
accordance  with  Federal  statutory  and 
regulatory  requirements  governing  the 
disposition  of  Federal  records. 

Because  the  existing  records  in  FCA- 
1  and  FCA-2  are  already  included  in 
OPM/GOVT-1,  which  is  described  in 
the  OPM's  Federal  Register  notice,  it  is 
unnecessarily  duplicative  for  the  FCA  to 
include  FCA-1  and  FCA-2  in  its 
Federal  Register  notice.  Notice  is 
hereby  given  that  the  FCA  intends  to 
adopt  OPM/GOVT-1,  and  the  OPM's 
Federal  Register  notice  of  OPM/GOVT- 
1,  with  respect  to  those  personnel 
records  that  are  maintained  by  the  FCA 
and  described  in  OPM/GOVT-1. 
Individuals  are  referred  to  the  OPM's 
Federal  Register  notice  on  the  existence 
and  character  of  OPM/GOVT-1.  The 
citation  is  57  FR  35705-35709,  August 
10, 1992,  as  amended  from  time  to  time. 

The  OPM's  Federal  Register  notice 
sets  out  the  routine  uses  of  records  in 
OPM/GOVT-1.  The  uses  are  more 
expansive  than  those  provided  by  the 
FCA  in  its  Federal  Register  notice. 
Individuals  interested  in  reviewing  and 
commenting  on  such  routine  uses  are 
referred  to  57  FR  35706-35708,  August 
10, 1992,  as  amended  from  time  to  time. 

This  notice  also  reflects  several 
administrative  changes  resulting  from 
reorganizations  and  the  relocation  of  the 
FCA  offices.  At  the  time  that  the  FCA 


published  its  Federal  Register  notice  on 
the  existence  and  character  of  FCA-1 
and  FCA-2,  the  offices  of  the  FCA  were 
located  in  Washington,  D.C  Since  that 
time,  the  FCA  has  relocated  to  McLean, 
Virginia.  As  a  result,  the  location  of 
persoimel  records  maintained  by  the 
FCA  and  described  in  OPM/GOVT-1  is 
hereby  updated  to:  1501  Farm  Credit 
Drive,  McLean,  Virginia  22102-5090. 

The  designated  point  of  contact  at  the 
FCA  for  inquiries  on  OPM/GOVT-1  has 
also  changed  based  on  certain  FCA 
reorganizations.  Employee  inquiries 
about  OPM/GOVT-1  and  employee 
requests  for  access  or  amendments  to 
records  described  therein  that  are 
maintained  by  the  FCA  may  be  directed 
to:  Chief,  Human  Resources  Division, 
Office  of  Resources  Management,  FCA. 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Dated:  November  19, 1993. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
fFR  Doc.  93-28948  Filed  11-24-93;  8:45  ami 

MLUNO  CODE  «705-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 


License 
No. 

Name/address 

Date  reissued 

2561 R 

Fontana  Inter- 
nationaJ,  Inc., 
2503B  NW 
72nd  Avenue, 
Miami,  FL 
33122. 

Oct.  22.  1993. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  93-28966  Filed  11-24-93;  8:45  am) 
BIUJNO  CODE  (TSO-OI-M 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  puirsuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 


regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
License  Number:  308 
Name:  Geo.  S.  Bush  &  Co.,  Inc. 
Address:  1400  Exchange  Bldg.,  821 

Second  Ave.,  Seattle.  WA  98104 
Date  Revoked:  Jiuie  3, 1993 
Reason:  Surrendered  Ucense 

voluntarily. 

License  Number:  3506 

Name:  Dirman  Incorporated 

Address:  97-11  63rd  Dr.,  Rego  Park.  NY 

11374 
Date  Revoked:  October  13, 1993 
Reason:  Failed  to  maintain  a  vahd 

surety  bond. 

License  Number:  3308 

Name:  Simtex  Ocean  Services,  Inc. 

Address:  17524  Carriage  Way  Dr.,  Ste.  3, 

Hazel  Crest,  IL  60429 
Date  Revoked:  October  20, 1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  2456 

Name:  Export  Forwarding  Company 

Address:  2213  Royal  Lane,  Dallas.  TX 

75229 
Date  Revoked:  October  20, 1993 
Reason:  Failed  to  maintain  a  valid 

siu«ty  bond. 

License  Number:  181 

Name:  Alexander  Schor 

Address:  2303  Lucaya  La.,  N-4,  Coconut 

Creek,  FL  33066 
Date  Revoked:  October  27, 1993 
Reason:  Surrendered  license 

voluntarily. 

License  Number:  3376 

Name:  J.  B.  Daman  (U.S.A.)  Ltd. 

Address:  2500A  Broening  Highway,  Ste. 

100,  Baltimore,  MD  21224 
Date  Revoked:  October  27, 1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  1516 

Name:  C  &  S  International  Corporation 

Address:  609  Lafayette  Bldg., 

Philadelphia,  PA  19106 
Date  Revoked:  October  27, 1993 
Reason:  Surrendered  license 

voluntarily. 

License  Number:  3562 

Name:  Transport  Express  Corporation 

Address:  5613  Leesburg  Pike  #29,  Falls 

Church,  VA  22041 
Date  Revoked:  October  29, 1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  3169 
Name:  Air,  Land,  &  Sea,  Inc. 
Address:  4195  Oneida  St.,  Denver,  CO 

80216 
Date  Revoked:  October  30, 1993 
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Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Bryant  L.  VanBrakfa. 

Dinctor.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

[PR  Doc  93-28965  Filed  11-24-93:  8:45  am] 

BtUJNGCOOe  *730-0«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DeefcatNa93E-0214] 

Determination  of  Regulatory  Review 
Period  for  Purposaa  of  Patent 
Extension;  Lovenox® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnoN:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Lovenox®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT! 
Brian  J.  Malkin,  OfQce  of  Health  Affairs 
(HFY-20),  Food  and  Drue 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  MFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  fPub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  pluise  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  me  drug  becomes 
effective  and  runs  until  the  approval 


phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  prcduct 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  pnase  and  approval  phase 
as  specified  in  35  U.S.C  156(g)(1)(B). 

FuA  recently  approved  for  marketing 
the  human  driig  product  Lovenox® 
(enoxaparin  sodium  injection). 
Lovenox®  is  indicated  for  the 
prevention  of  deep  vein  thrombosis, 
which  may  lead  to  pulmonary 
embolism,  following  hip  replacement 
surgery.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Lovenox®  (U.S.  Patent 
No.  4,692,435)  from  Choay  S.A.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  FDA.  in  a  letter  dated  July 
15, 1993,  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  imdergone  a  regulatory 
review  period  and  that  the  approval  of 
Lovenox®  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period 

FDA  has  determmed  that  the 
applicable  regulatory  review  period  for 
Lovenox®  is  1,777  days.  Of  this  time. 
1,322  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  455  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective:  May 
19, 1988.  FDA  has  verified  the 
applicant's  claim  that  May  19, 1988, 
was  the  date  the  Investigational  new 
drug  application  (IND)  became  effective. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b}  of  the  Federal  Food.  Drug,  and 
Cosmet/c  Art.  December  31, 1991.  The 
applicant  claims  December  31. 1991,  as 
the  new  drug  application  (NDA) 
effiective  date  "to  determine  the 
applicable  regulatory  review  period." 
but  claims  July  26, 1991,  as  the 


"initially  submitted"  date  in  its  actual 
calculation  of  the  length  of  the 
extension.  FDA  records  indicate  that  the 
NDA  for  Levenox®  (NDA  20-164) 
submitted  on  July  26, 1991,  was 
incomplete.  FDA  refused  to  file  this 
incomplete  application  and  notified  the 
applicant  of  this  fact  by  letter  dated 
September  20, 1991.  The  completed 
NDA  was  then  submitted  on  December 
31, 1991,  which  is  properly  considered 
to  be  the  NDA's  initially  submitted  date. 

3.  The  date  the  application  was 
approved:  March  29. 1993.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-164  was  approved  on  March  29, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  887  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  January  25, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  May  25. 1994.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept  857. 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  October  22, 1993. 
Stuart  L.  Ni^itingale, 
Associate  Commissions  for  Health  Affairs. 
(FR  Doc  93-28999  Filed  11-24-93;  8:45  ami 
eauNQ  cooe  4ia*-*t-r 
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Health  Care  Rnancing  Administration      [OPA-Oio-N] 


Public  information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  0MB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub,  L.  96- 
511).         ' 


Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 


1.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Disclosure  of 
Ownership  and  Control  Interest 
Statement;  Form  No.:  HCFA-1513;  Use: 
The  information  will  be  used  by  State 
agencies  and  HCFA  regional  offices  to 
make  eligibility  determinations  for 
provider  participation  in  the  Medicare 
and  Medicaid  programs  and  for  grants 
under  titles  V  and  XX;  Frequency: 
Annually;  Respondents:  Small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  40,000;  Average 
Hours  Per  Response:  .50;  Total 
Estimated  Burden  Hours:  20,000. 

2.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Intermediate 
Care  FaciUty  for  the  Mentally  Retarded 
or  Persons  With  Related  Conditions 
Survey  Report  Form;  Form  No.:  HCFA- 
3070  G-I;  Use:  The  survey  report  form 
is  used  to  record  providers'  compliance 
with  individual  standards  and  report  it 
to  the  Federal  Government;  Frequency: 
Annually;  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  6,701 ;  Average  Hours  Per 
Response:  3;  Total  Estimated  Burden 
Hours:  20,103. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  AlUson  Eydt,  New 
Executive  Office  Building,  room  3001, 
Washington,  DC  20503. 

Dated:  November  16, 1993. 
Paul  I.  Fiore, 

Deputy  Director.  Management  Planning  & 
Analysis  Staff.  Office  of  Budget  and 
Administration,  Health  Care  Financing 
Administration. 

[FR  Doc  93-28918  Filed  11-24-93;  8:45  am] 
BIUJNG  CODE  4iaO-OI-P 


SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Coimcil.  This  meeting  is  open  to  the 
pubUc. 

DATES:  The  meeting  is  scheduled  for 
December  13, 1993,  fit)m  8  a.m.  until  5 
p.m.  e.s.t.  (Additional  meetings  are 
tentatively  scheduled  for  March  7,  June 
6,  September  12,  and  December  12, 
1994.) 

ADDRESSES:  The  meeting  will  be  held  in 
room  800,  8th  Floor  of  the  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lanigan,  Acting  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
room  425-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW..  Washington,  DC  20201,  (202)  690- 
7874. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Seairity  Act,  as  added  by  section  4112 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Public  Law  101-508), 
enacted  on  November  5, 1990,  to 
appoint  a  Practicing  Physicians 
Advisory  Council  (the  Council)  based 
on  nominations  submitted  by  medical 
organizations  representing  physicians. 
The  Council  meets  quarterly  to  discuss 
certain  proposed  changes  in  regulations 
and  carrier  manual  instructions  related 
to  physicians*  services,  as  identified  by 
the  Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  imder 
Medicare  in  the  previous  year.  Members 
of  the  Council  include  both 
participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  imderserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 


States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms. 

The  current  members  are:  Gary  C. 
Dennis,  M.D.;  Harvey  P.  Hanlen,  D.O.; 
Kenneth  D.  Hansen,  M.D.;  Isabel  V. 
Hovennan,  M.D.;  Ramon  L.  Jimenez, 
M.D.;  Jerilyn  S.  Kaibel.  D.O.;  William  D. 
Kirsch.  D.O.;  Marie  G.  Kuffaer,  M.D.; 
David  L.  Massanari,  M.D.;  Kenton  K. 
Moss,  M.D.;  Susan  W.  Owens,  M.D.; 
Isadora  Rosenfeld,  M.D.;  Richard  B. 
Tompkins,  M.D.;  James  C.  Waites,  M.D.; 
and  Gary  L.  Yordy,  MD.  The 
chairperson  is  Richard  B.  Tompkins, 
M.D. 

The  seventh  meeting  of  the  Council 
will  be  held  on  December  13, 1993.  The 
following  topics  will  be  discussed  at 
that  meeting: 

•  Telemedidne. 

•  Medically  unnecessary  laboratory 
services. 

•  Authentication  of  medical  records. 

•  Certificates  of  medical  necessity 
and  home  health  recertification. 

Those  individuals  or  organizations 
who  wish  to  make  10-minute  oral 
presentations  on  the  above  issues  must 
contact  the  Acting  Executive  Director  to 
be  scheduled.  For  the  name,  address, 
and  telephone  number  of  the  Acting 
Executive  Director,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  notice.  A  written  copy 
of  the  oral  remarks  must  be  presented  to 
the  Acting  Executive  Director  at  the 
time  of  the  presentation.  The  number  of 
oral  presentations  may  be  limited  by  the 
time  available. 

Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Acting  Executive  Director.  The 
meeting  is  open  to  the  public  but 
attendance  is  Umited  to  the  space 
available  on  a  first-come  basis. 

Authority:  Section  1868  of  the  Social 
Security  Act  (42  U.S.C  1395ee)  and  section 
10(a)  of  Public  Law  92-463  (5  U.S.C.  App.  2, 
section  10(a));  45  CFR  part  11. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  November  19, 1993. 

Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  93-29052  Filed  11-24-93;  8:45  am) 
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Health  Resources  and  Services 
Administration 

Notice  of  Rling  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

National  Advisory  Councilon  Nim» 
Education  and  Practice  Copies  are 
available  to  the  public  for  inspection  at 
the  Library  of  Congress  Newspaper  and 
Current  Periodical  Reading  Room,  room 
1026,  Thomas  Jefferson  Building, 
Second  Street  and  Independence 
Avenue,  SE..  Washington,  DC.  Copies 
may  be  obtained  from:  Dr.  Mary  S.  Hill, 
Executive  Secretary,  National  Advisory 
Council  on  Nurse  Education  and 
Practice,  room  9-36.  Parklawn  Building. 
5600  Fishers  Lane.  Rockville,  Maryland 
20857,  Telephone  (301)  443-6193. 

Dated:  November  19, 1993. 

Jackie  E.  Baum, 

Advisory  Committee.  Management  Officer. 
HRSA. 

(FR  Doc.  93-29000  Filed  11-24-93;  8:45  amj 
eaxjNO  COM  4ie»-is-r 


Advisory  CouncH;  Notice  of  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  January  1994. 

Name:  Graduate  Training  In  Family 
Medicine  Review  Committee. 

Date  and  Time:  January  5-7, 1994,  8:30 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  Halplne 
Room.  1750  RoclcvUlo  Pike,  RockvUle, 
Maryland  20852. 

Open  on  January  5,  8:30  a.m.-ll  a.ni. 

Closed  tot  Remainder  of  Meeting. 

Purpose:  The  Graduate  Training  in  Family 
Medicine  Review  Committee  shall  review 
applications  from  public  or  nonprofit  private 
hospitals,  and  other  public  or  nonprofit 
entities  that  plan,  develop  and  operate  or 
participate  in  approved  graduate  training 
programs  in  the  field  of  family  medicine;  or 
supports  trainees  in  such  programs  who  plan 
to  specialize  or  work  in  the  practice  of  family 
medicine. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed 
to  the  public  on  January  5,  at  11  a.m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  fiorth  in 
section  552b(c)(6},  TiUe  5  U.S.C.,  and  the 
Determination  by  the  Administrator,  Health 


Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 

Name:  Faculty  Development  Review 

Committee. 

Date  and  Time:  January  10-13, 1994,  8:30 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza.  Halpine 
Room,  1750  Rockville  Pike,  Rockvlile. 
Maryland  20852. 

Opeu  on  January  10, 8:30  a.m.-ll  a.m. 

Closed  for  Remainder  of  Meeting 

Purpose:  The  Faculty  Development  Review 
Committee  shall  review  applications  that  (1) 
plan,  develop  and  operate  programs  for  the 
training  of  pnysicians  who  plan  to  teach  in 
family  medicine  training  programs;  and 
support  phjrsicians  who  are  trainees  in  such 
programs  and  who  plan  to  teach  in  family 
medicine  training  programs;  and  that  (2)  plan 
develop  and  operate  programs  for  the 
training  of  physicians  who  plan  to  teach  in 
general  internal  medicine  or  general 
pediatrics  training  programs  and  support 
traineeships  and  fellowships  to  physicians  in 
training. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed 
to  the  public  on  January  10,  at  11  a.m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  In 
section  552b{c)(6),  Title  5  U.S.C,  and  the 
Determination  by  the  Administrator.  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 

Name:  Residency  Training  Review 
Committee. 
Date  and  Time:  January  25-27. 1994. 8:30 

a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  Haipine 
Room,  1750  Rockville  Pike.  Rockville. 
Maryland  20852. 

Open  on  January  25,  8:30  a.m.-ll  a.m.. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Residency  Training  Review 
Committee  shall  review  applications  that 
plan,  develop  and  operate  approved 
residency  training  programs  in  internal 
medicine  or  pediatrics,  which  emphasize  the 
training  of  residents  for  the  practice  of 
general  internal  medicine  or  general 
pediatrics  and  assist  residents,  through 
traineeships  and  fellowships,  who  are 
participants  in  any  such  program  and  who 
plan  to  specialize  or  work  in  the  practice  of 
general  internal  medicine  or  general 
pediatrics. 

Agenda:  The  oj>en  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed 
to  the  public  on  January  28, 11  a-m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  In 
accordance  vtiih  the  provisions  set  forth  in 
section  552b(cK6).  Title  5  U.S.C..  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463, 


Name:  Predoctoral  Training  Review 
Committee. 

Date  and  Time:  January  31-February  1. 
1994, 8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  Halplne 
Room,  1750  Rockville  Pike,  Rockville, 
Maryland  20852. 

Open  on  January  31,  8:30  a.m.-ll  am. 

Qosed  for  Remainder  of  Meeting. 

Purpose:  The  Predoctoral  Training  Review 
Conunittee  shall  review  applications  that 
either  assist  in  meeting  the  cost  of  planning, 
developing  and  operating,  or  participating  in 
approved  predoctoral  training  programs  in 
the  field  of  family  medicine. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed 
to  the  public  on  January  31,  at  11  a.m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
secUon  552b(c)(6).  Title  5  U.S.Q,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  law  92-463. 

Anyone  requiring  information  regarding 
the  above  Councils  should  contact  Mrs. 
Sherry  Whipple,  Executive  Secretary,  room 
4C-18,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Telephone 
(301)  443-6874. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  November  19, 1993. 

lackie  E.  Baum. 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR Doc  93-29001  FUed  11-24-93;  845 am] 
BUAMO  CODE  41S»-1S-^ 


HRSA  Aids  Advisory  Committee, 
Sut>committee  on  Ryan  Whits  Care 
Act;  Future  Program  Directions  and 
Rsauthorization 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  PHS. 
ACTION:  Notice  of  public  meeting  and 
opporttmity  to  provide  written 
comments. 

summary:  On  October  6. 1993,  the 
HRSA  AIDS  Advisory  (HAAC) 
Committee  established  the  Ryan  White 
CARE  Act  Future  Program  Directions 
and  Reauthorization  Subcommittee.  The 
Subcommittee  is  seeking  public  input 
about  hiixire  HIV/ AIDS  care  program 
directions  including  issues  related  to 
reauthorization  of  the  Ryan  White  CARE 
Act.  The  HAAC  will  subsequently 
submit  a  set  of  formal  recommendations 
relating  to  futiu«  program  directions 
and  reauthorization  issues  to  the  HRSA 
Administrator. 

DATES:  A  public  meeting  will  be  held  on 
December  15, 1993  from  9:30  a.m.  to  5 
p.m.  to  obtain  public  input  into  future 
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program  directions  and  issues  related  to 
the  reauthorization  of  the  Ryan  White 
CARE  Act  (Pub.  L.  101-381).  To  be 
assured  of  consideration,  written 
comments  should  be  postmarked  no 
later  than  December  31, 1993.  The 
public  meeting  wiU  be  held  at  the  Omni 
Shoreham  Hotel.  2500  Calvert  Street. 
N.W..  Washington,  DC,  (202)  234- 
0700. 

ADOnssSES:  Written  comments  should 
be  sent  to  the  HRSA  AIDS  Advisory 
Committee,  c/o  HRSA  AIDS  Program 
Office.  Attention:  Susan  Thorner.  4350 
East-West  Highway.  Room  9C-10C3, 
Bethesda,  Maryland  20814. 

Persons  interested  in  providing  oral 
comments  at  the  meeting  should  notify, 
Professional  and  Scientific  Associates, 
Inc.  (PSAI)  by  phone,  facsimile  (fax)  or 
letter  no  later  than  close  of  business 
December  10, 1993.  PSAI  may  be 
contacted  at  8180  Greensboro  Drive, 
suite  1050.  McLean.  Virginia  22102. 
(703)  442-9824  or  (703)  442-9826  by 
fax.  All  requests  for  making  oral 
comments  at  the  meeting  must  contain 
the  name,  address,  telephone  (day  and 
evening)  and  fax  numbers  and  any 
organizational  affiliation  of  the  persons 
requesting  to  give  a  pubhc  statement. 
Persons  providing  oral  comments  at  the 
meeting  must  provide  PSAI  with  two 
copies  of  their  comments  no  later  than 
December  15. 

Depending  on  the  number  of  requests 
to  present  oral  comments,  it  may  be 
necessary  to  limit  the  length  of  time  for 
each  presenter.  Persons  wishing  to  make 
a  public  statement  vdll  be  notified  by 
phone  or  fax  regarding  the  length  of 
time  available  for  their  comments  and 
the  time  their  comments  are  scheduled 
to  begin. 

SUPPUEMENTARY  INFORMATION:  We  are 

particularly  interested  in  comments 
which  address  new  and/or  changing 
service  needs  for  people  and 
populations  with  HTV  and  the  extent  to 
which  the  CARE  Act  addresses 
identified  priorities,  including: 

1.  The  current  Title  structure; 

2.  The  focus  on  the  "emergency" 
nature  of  the  epidemic; 

3.  Appropriateness  of  onrrent  funding 
formulas,  and; 

4.  Eftectiveness  in  strengthening 
coordination  and  joint  plaiming  by 
interested  and  affected  entities  and 
communities. 

Comments  would  also  be  appreciated 
on  issues  related  to  the  training  needs 
for  HIV/ AIDS  providers. 

FOR  Fl«THER  MFORMATKM  CONTACT: 
Susan  Thorner.  HRSA  AIDS  Pro-am 
Office.  (301)  504  ■4444. 


Dated:  November  19, 1993. 
William  A.  Robinson. 

Acting  Administrator. 

(FR  Doc.  93-29002  Filed  11-24-93;  8:45  am) 

BnjJNQ  CODE  41«»-1S-P 


National  Institutes  of  Health 
Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel.  ^ 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552(c)(4)  and  552b(c)(6).  title 
5,  U.S.C.  and  section  10(d)  of  Pubfic 
Law  92-463.  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neurosdence.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Mar>'land 
20892,  telephone  301-594-7265.  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  To  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator  Dr. 

Leonard  Jakubczak  (301)  594-7198 
Date  of  Meeting:  December  8, 1993 
Place  of  Meeting:  Westwood  Bldg.  Rm 

325C.  NIH.  Bethesda.  MD  (Telephone 

Conference) 
Time  of  Meeting:  2  p.m. 
Scientific  Review  Administrator:  Dr. 

Leonard  Jakubczak  (301)  594-7198 
Date  of  Meeting:  December  9, 1993 
Place  of  Meeting:  Westwood  Bldg.  Rm 

325C,  NIH.  Bethesda,  MD  (Telephone 

Conference) 
Time  of  Meeting:  2  p.m. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333, 93.337. 93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892, 93.893,  National  InsUtutes  of  Health, 
HHS) 

Dated  :  November  19. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-28937  Filed  11-24-93;  8:45  am] 

BtUJNQ  COOe  414»-ei-M 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Clinical  Investigation 
Review  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Clinical  Investigation  Review 
Committee.  National  Cancer  Institute, 
on  December  8, 1993.  The  Georgetovm 
Inn,  1310  Wisconsin  Avenue  NW., 
Washington,  DC  20007. 

This  meeting  will  be  open  to  the 
public  on  December  8.  1993.  bom  8:30 
a.m.  to  9  a.m..  to  review  administrative 
details  and  other  cancer  clinical 
investigation  review  issues.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Pubhc  Law  92-463,  the  meeting 
will  be  closed  to  the  pubUc  on 
December  8  from  approximately  9  a.m. 
to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  appUcations.  These  apphcations 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
apphcations.  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630E.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  (301/496-5708).  will  provide 
summaries  of  the  meeting  and  rosters  of 
committee  members  upon  request. 

Dr.  John  W.  Abrell,  Scientific  Review 
Administrator,  Cancer  Chnical 
Investigation  Reiiew  Conunittee, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  635B,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  (301/496-9767).  wiU  himish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Abrell  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  date 
due  to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower. 
93.399.  Cancer  Control) 
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Dated:  November  19, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  93-28942  Filed  11-24-93;  8:45  am) 

BILUNG  CODE  4140-01-M 


Public  Health  Service 


Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  PubUc  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  comphance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  November  12, 
1993. 

(Call  PHS  Reports  Clearance  Officer  on  (202) 
690-7100  for  copies  of  requests.) 

1. 1994  National  Employer  Health 
Insurance  Survey — (New)— -The 
National  Employer  Health  Insurance 
Survey  will  provide  health  insurance 
data  from  51,250  employers  (1000  per 
state  and  DC)  to  produce  state  level 
estimates  of  private  health  insureuice  for 
the  National  Health  Accounts, 
monitoring  the  status  of  health 
insurance  prior  to  the  implementation 
of  health  care  reform,  and  detailed 
national  level  analysis  of  private  health 
insurance.  A  pilot  study  of  250 
employers  is  included.  Respondents: 
State  or  local  governments;  Businesses 
or  other  for-profit;  Federal  agencies  or 
employees;  small  businesses  or 
organizations;  Number  of  Respondents: 
51,250;  Number  of  Responses  Per 
Respondent:  1;  Average  Burden  Per 
Response;  0.75  hours;  Estimated  Annual 
Burden  hours:  38,438  hours. 

2.  Cancer  Prevention  Awareness:  The 
Black  College  As  A  Resource— 0925- 
0377 — (Extension,  No  change).  This 
collection  of  information  will  assist  in 
the  National  Cancer  Institute  (NCI) 
efforts  to  effectively  utilize  these 
historically  black  institutions  in  health 
promotion  activities,  especially  as  it 
pertains  to  cancer  prevention.  The 
information  will  also  provide  the  NCI 
with  the  foundation  for  planning  and 
developing  further  cancer  prevention 
intervention  research  (e.g.,  smoking, 
dietary  habits,  knowledge  and  attitudes, 
health  behavior  practices)  that  is 
appropriate  for  the  target  population. 
Respondents:  Individuals  or 
Households;  Number  of  Respondents: 
2,891;  Number  of  Respondents  Per 
Respondent:  1.6;  Average  Burden  Per 
Response:  .265  hours;  Estimated  Annual 
Burden  hours:  765  hours. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated:  November  19. 1993. 
James  Scanlon, 

Director,  Division  of  Data  Policy.  Office  of 
Health  Planning  and  Evaluation. 
IFR  Doc.  93-28997  Filed  11-24-93;  8:45  am) 

BILUNO  COOE  41W-17-M 


DEPAFTTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  M-93-1917;  FR-3350-f4-59] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  imderutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  pubUshed 
in  order  to  comply  with  the  December 
12, 1988  CoiiTt  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 


Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  Usted  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  Usted  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facihties  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  apphcation 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  appUcations.  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  Usted  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitabihty  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
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Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the  . 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  *)cact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Robert 
Conte,  Dept.  of  Army,  Military 
Facihties,  DAEN-ZQ-P;  Rm.  1E671, 
Pentagon,  Washington,  DC  20310-2600; 
(703)  693-4583;  U.S.  Na\j:  John  J.  Kane. 
Deputy  Division  Director,  Dept.  of  Navy. 
Real  Estate  Operations,  Naval  Facihties 
Engineering  Command.  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  325-0474;  (These  are  not  toll-free 
numbers). 

Dated:  November  19, 1993. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Suiplua  Property  Program 
Federal  Register  Report  CDr  11/26/93 

Suitable/Available  Properties 

Buildings  (by  State) 
Kentuci^ 

Bldg.  1502,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223— 

Landholding  Agency:  Army 

Property  Number  219330429 

Status:  Underutilized 

Comment:  4627  aq.  ft,  1-story,  most  recent 

use — barber  shop,  needs  repair,  off-site  use 

only. 

Bldg.  2729,  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223— 

Landholding  Agency:  Army 

Property  Number  219330430 

Status;  Unutilized 

Comment:  5310  sq.  ft..  2-story,  needs  rehab, 

off-site  use  only. 
Bldg.  2740.  Fort  Campbell 
FL  Campbell  Co:  Christian  KY  42223— 
Landholding  Agency:  Army 
Property  Number  219330431 
Status:  Unutilized 
Comment:  3150  sq.  ft..  1-story,  needs  repair, 

off-site  use  only. 
Bldg.  06644,  Fort  Campbell 
Ft  Canmbell  Co;  Christian  KY  42223— 
Landholding  Agency:  Army 
Property  Number:  219330432 
Status:  Unutilized 
Comment:  8052  sq.  ft.,  1-story,  most  recent 

use— lodge,  needs  rehab,  off-site  use  only 
Bldg.  07147,  Fort  Campbell 
Ft  Campbell  Co:  ChrisUan  KY  42223— 
Landholding  Agency:  Army 
Property  Number  219330433 
Status;  Unutilized 
Comment:  10034  sq.  ft.,  1 -story,  most  recent 

use— open  dining,  needs  rehab,  off-site  use 

only. 
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Maryland 

Bldg.  £4690 

Aberdeen  Proving  Ground  Co:  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number:  219330434 
Status:  Unutilized 
Comment  6250  sq.  ft.  1-story,  needs  rehab, 

presence  of  asbestos. 

New  Jersey 

Bldg.  421,  Fort  Monmouth 

Ft.  Momnouth  Co:  Monmouth  NJ  07703 

Landholding  Agency:  Army 
Property  Number:  219330435 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  most  recent 
use— ofBce. 

Bldg.  2529,  Fort  Monmouth 

Charles  Wood  Area 

Ft  Monmouth  Co;  Monmouth  NJ  07703— 

Landholding  Agency:  Army 

Property  Number:  219330436 

Status:  Unutilized 

Comment:  4413  sq.  ft.,  2-stoty.  needs  rehab. 

most  recent  use — admin. 
New  York 

Bldg.  1848 

U.S.  MiUtary  Academy 

Lake  Frederick  Road 

Woodbury  Co:  Orange  NY  10996-1592 

Landholding  Agency;  Army 

Property  Number  219330437 

Status:  Underutilized 

Comment:  2866  sq.  ft.  2-8tory,  needs  major 
repairs,  presence  of  asbestos  and  lead  base 
paint,  most  recent  use — storage/office,  off- 
site  use  only. 

Texas 

Bldg.  P-293,  Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330441 

Status:  Unutilized 

Comment  442  sq.  ft.,  1-story  brick,  needs 
rehab,  within  National  Landmark  Historic 
District  off-site  use  only.    . 

Bldg.  P-298.  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330442 

Status:  Unutilized 

CoDMnent  3200  sq.  ft.  l-story  hoUow  tile, 
needs  rehab,  within  National  Landmark 
Historic  District  off-site  use  only. 

Bldg.  P-371,  Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330443 

Status:  Unutilized 

Comment  18387  sq.  ft.  2-story  structural 
tile,  most  recent  use — vehicle  maintenance 
shop,  off-site  use  only. 

Bldg.  P-377,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number;  219330444 

Status;  Unutilized 

Comment:  74  sq.  ft,  l-story  brick,  needs 
rehab,  most  recent  use— scale  house, 
located  in  National  Historic  District,  off- 
site  use  only. 

Bldg.  S-1164.  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 


Landholding  Agency:  Army 

Property  Number  219330445 

Status:  Unutilized 

Comment:  8629  sq.  ft,  l-story  metal,  needs 

rehab,  most  recent  use — classroom,  off-site 

use  only. 

Suitable/Unavailable  Properties 
Buildings  (by  State) 
Maryland 
•   Bldg.  230 
Naval  Communication  Detachment 
9190  Commo  Road 
Cheltenham  Co;  Prince  George  MD  20397- 

5520 
Landholding  Agency:  Navy 
Property  Number  779330010 
Status:  Unutilized 
Comment  12.384  iq.  ft,  4-story,  needs  rehab. 

potential  utilities,  includes  37  acres  of 

land. 

Unsuitable  Properties 

Buildings  (by  State) 
Alabama 

Bldgs.  516.  517— Fort  Rucker 

Ft  Rucker  Co;  Dale  AL  36362-5138 

Landholding  Agency;  Army 

Property  Number  219340112 

Status;  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  518— Fort  Rucker 

Ft  Rucker  Co;  Dale  AL  36362-5138 

Landholding  Agency:  Anny 

Property  Number  219340113 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  604— Fort  Rucker 

Ft  Rucker  Co;  Dale  AL  36362-5138 

Landholding  Agency;  Army 

Property  Number  219340114 

Status:  Unutilized 

Reason;  Other 

Comment;  Extet^sive  deterioration. 

Bldg.  616— Fort  Rucier 

Ft  Rucker  Co;  Dale  AL  36362-5138 

Landholding  Agency;  Army 

Property  Number  219340115 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  801-^ort  Rucker 

Ft  Rucker  Co;  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Numh«r  219340116 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  802— Fort  Rucker 

Ft  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340117 

Status:  Unutilized 

Reason:  Other 

Conunent:  Extensive  deterioration. 

Bldg.  1105— Fort  Rucker 

Ft  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340118 

Status;  Unutilized 

Reason:  Other 
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Comment:  Extensive  deterioration. 

Bldgs.  1431. 1432— Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Anny 

Property  Number:  219340119 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  3406— Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number:  219340120 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldgs.  3408.  3409— Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number:  219340121 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldgs  3802,  3809— Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Nimiber:  219340122 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  3911— Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340123 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  4107— Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number:  219340124 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldgs.  8601-8605— Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number:  219340125 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldgs.  9009-9011,  9013,  9016 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340126 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  9301— Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340127 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldgs.  9302,  9304,  9305 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219340128 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 


Arkansas 

Bldg.  3612,  Fort  Chaffee 

Ft.  Chaffiee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency;  Army 

Property  Number  219340023 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3613,  Fort  Chaffiee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340024 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3614,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340025 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3615,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340026 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment;  Extensive  deterioration. 

Bldg.  3616,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340027 

Status:  Unutilized 

Reason:  Other  Seaired  Area 

Comment:  Extensive  deterioration. 

Bldg.  3617,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340028 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3618,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340029 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3619,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340030 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration, 

Bldg.  3620.  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000  . 

Landholding  Agency:  Army 

Property  Number  219340031 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  (feterioration. 

Bldg.  3621,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340032 

Status;  Unutilized 

Reason;  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3622.  Fort  Chaffee 

Ft.  Chaffee  Co;  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 


Property  Number  219340033 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3624.  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency;  Army 

Property  Nimfiber  219340034 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3625.  Fort  Chaffee 

Ft.  Chaffee  Co;  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340035 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3626,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340036 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3627.  Fort  Chaffee 

Ft.  Chaffee  Co;  Sebastian  AR  72905-5000 

Landholding  Agency;  Army 

Property  Number:  219340037 

Status;  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3628,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340038 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deteriorabon. 

Bldg.  3629,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340039 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment;  Extensive  deterioration. 

Bldg.  3630,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340040 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment;  Extensive  deterioration. 

Bldg.  3631,  Fort  Chaffee 

Ft.  Chaffee  Co;  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340041 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3632,  Fort  Chaffee 

Ft.  Chaffiee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340042 

Status;  Unutilized 

Reason;  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3633,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Nmnber  219340043 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment:  Extensive  deterioration. 
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Bldg.  3635,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

LaBdholding  Agency:  Army 

Property  Number:  21S340044 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Conunent:  Extensive  deterioration. 

Bldg.  3636.  Fort  Chaffee 

FL  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340045 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3637,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340046 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3638,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340047 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Conunent:  Extensive  deterioration. 

Bldg.  3640.  Fort  Cha^e 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340048 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3641.  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340049 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3642,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340050 

Status:  Unutilized 

Reason:  Other  Seoired  Area 

Comment  Extensive  deterioration. 

Bldg.  3643,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340051 

Status:  Unutilized 

Reason:  Other  Seciired  Area 

Comment  Extensive  deterioration. 

Bldg.  3644.  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340052 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3645,  Fort  Chaffee 

Ft.  Chaffiee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340053 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3658,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340054 


Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3659,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340055 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3662.  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340056 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3664.  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340057 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3667,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340058 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3669,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340059 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3670,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340060 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Conunent:  Extensive  deterioration. 

Bldg.  3671.  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340061 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3707.  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Nxmiber  219340062 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3713.  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340063 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3714,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numh«r  219340064 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3715,  Fort  Chaffee 


Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340065 

Status:  Unutilized 

Reason:  Other  Secured  .\rea 

Comment  Extensive  deterioration. 

Bldg.  3716,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340066 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3717,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340067 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3718,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340068 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3719.  Fort  Cha&e 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340069 

Status:  Unutilized 

Reason:  Other  Secxired  Area 

Comment:  Extensive  deterioration. 

Bldg.  3720.  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  2 1 9340070 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3721.  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340071 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3722.  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agenc)':  Army 

Property  Number  219340072 

Statuis:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3723,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340073 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3725.  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340074 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3726.  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340075 

Status:  Unutilized 
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Reason:  Other  Secured  Area 

Comment:  Extensive  deterioiation. 

Bldg.  3750,  Fort  Chafbe 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Anny 

Property  Number:  219340076 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3751,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340077 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Conmient:  Extensive  deterioration. 

Bldg.  3752,  Fort  ChaSee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340078 

Status:  Unutilized 

Reason:  Other  Seciu«d  Area 

Comment:  Extensive  deterioration. 

Bldg.  3754,  Fort  ChaOea 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340079 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3755,  Fort  Chaffee 

Ft  Chaffee  Co;  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340080 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3756,  Fort  Chaffee 

F».  Chaffee  Co:  SebasUan  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340081 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3758,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340082 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3759,  Fort  Cha&e 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340083 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3760,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340084 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3761,  Fort  ChafEae 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340085 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3764,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 


Landholding  Agency:  Army 

Property  Number  219340086 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioratioiL 

Bldg.  3765,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340087 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3771,  Fort  Chaffiee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340088 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioratioa 

Bldg.  3773.  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340089 

Status:  Unutilized 

Reason:  Other  Seciired  Area 

Comment:  Extensive  deterioratioiL 

Bldg.  3775,  Fort  Chaffee 

Ft  Chaffee  Co:  SebasUan  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340090 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Iowa 

Bldg.  679 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Dee  Moines  lA  52638— 

Landholding  Agency:  Army 

J*roperty  Number  219340091 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Kentucky 

Bldg.  477,  Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121— 

Landholding  Agancy:  Army 

Property  Number  219340132 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  1011,  Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121— 

Landholding  Agency:  Army 

Property  Number  219340133 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  1012,  Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121— 

Landholding  Agency:  Army 

Property  Number  219340134 

Status:  Unutilized 

Reason:  Other 

Conoment:  Extensive  deterioration. 

Bldg.  1013,  Fort  Knox 

Ft  Knox  Co;  Hardin  KY  40121— 

Landholding  Agency:  Army 

Property  Number:  219340135 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  1014,  Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121— 


Landholding  Agency:  Army 
Property  Number  219340136 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1015,  Fort  KncK 
Ft  Knox  Co:  Hardin  KY  40121— 
Landholding  Agency:  Army 
Property  Number  219340137 
Status:  Unutilized 
Reason:  Other 

Conoment:  Extensive  deterioration. 
Bldg.  1016,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121— 
Landholding  Agency:  Army 
Property  Number  219340138 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1017,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121— 
Landholding  Agency:  Army 
Property  Number  219340139 
Status:  Unutilized 
Reason:  Other 

Conmient:  Extensive  deterioration. 
Bldg.  1018.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121— 
Landholding  Agency:  Army 
Property  Number  219340140 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1019,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121— 
Landholding  Agency;  Army 
Property  Number:  219340141 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1020,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121— 
Landholding  Agency:  Army 
Property  Number:  219340142 
Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  deterioration. 
Bldg.  1021.  Fort  Knox 
Ft.  Knox  Co;  Hardin  KY  40121— 
Landholding  Agency:  Army 
Property  Number  219340143 
Status:  Unutilized 
Reason:  Other 

Conmient:  Extensive  deterioration. 
Bldg.  1023,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121— 
Landholding  Agency:  Army 
Property  Number  219340144 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1025.  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340145 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1026,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340146 
Status:  Unutilized 
Reason:  Other 


Comnient:  Ext  asive  deterioration. 
Bldg,  1027,  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number.  219340147 
Status:  UnuUlized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1049,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency;  Army 
Property  Nimiber  219340148 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1050.  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340149 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1051,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agenc\':  Army 
Property  Number:  219340150 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1302.  Fort  Knox 
Ft  Kaox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340151 
Status:  Unutilized 
Reason:  Other 

Comjnent:  Extensive  deterioration. 
Bldg.  1471.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Array 
Property  Number  219340152 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1501,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340153 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  2387,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340154 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  2733.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340155 
Status:  Unutilized 
Reason:  Other 

Comnwnt  Extensive  deterioration. 
Bldg.  5085.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340156 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  5135.  Fort  Knox 
Ft.  Knox  Ca  Hardin  KY  40121- 
Landholding  Agency:  Anny 


Federal  Register  /  Vol.  58.  No.  226  /  Friday,  November  26.  1993*/  Notices 


62365 


Property  Number  219340157 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  5136.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340158 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  629i;  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340159 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6292.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340160 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6293.  Fort  Kaox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Anny 
Property  Number  219340161 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6294.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340162 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  6643.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agencjr;  Army 
Property  Number  219340163 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6644.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340164 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6645,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340165 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  6759,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340166 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6760,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340167 
Status:  Unutilized 
Reason:  Other 
Conmient:  Extensive  deterioration. 


Bldg.  6761.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340168 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  7743.  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340169 
Status:  Unutilized 
Reason:  Other 

Comment;  Extensive  deterioration. 
Bldg.  9020,  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340170 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  9021.  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340171 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9022,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Nxmiber:  219340172 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9480,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency;  Army 
Property  Number  219340173 
Status:  UnuUlized 
Reason:  Other 

Comment;  Extensive  deterioration. 
Bldg.  9481,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340174 
Status:  Unutilized 
Reason:  Other 

Comment;  Extensive  deterioration. 
Bldg.  9482,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340175 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9483,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340176 
Status:  Unutilized 
Reason;  Other 

Conunent:  Extensive  deterioration. 
Bldg.  9484.  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340177 
Status;  Unutilized 
Reason:  Other 

Comment;  Extensive  deterioration. 
Bldg.  9493.  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency;  Army 
Property  Number:  219340178 


62366  Federal  Register  /  Vol.  58,  No.  226  /  Friday,  November  26.  1993  /  Notices 


Statiis;  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  9495,  Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  219340179 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00154.  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340221 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00155,  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340222 

Status:  Unutilized 

Reason:  Other 

Conunent:  Extensive  deterioration. 

Bldg.  00156,  Fort  Campbell 

Ft.  Campbell  Co:  ChrisUan  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340223 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00157,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340224 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00158,  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340225 

Statiis:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00159.  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340226 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00160,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340227 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00162,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340228 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00163.  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340229 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00164.  Fort  Campbell 


Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340230 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00166,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340231 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00168,  Fort  Campbell 

Ft  Campbell  Co:  ChrisUan  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340232 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  07166,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340233 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02611,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340242 

Status:  Unutilized 

Reason:  Other 

Conunent:  Extensive  deterioration. 

Bldg.  02613,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340243 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02615,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340244 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02617,  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340245 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02625.  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340246 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02627,  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Numbar:  219340247 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02630.  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340248 

Status:  Unutilized 


Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02634.  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340249 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02636.  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340250 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02638.  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340251 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02640,  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219340252 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02642.  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219340253 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Louisiana 

Bldg.  607.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number:  219340105 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  608.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number:  219340106 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  703.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number:  219340107 

Status:  Unutilized 

Reason:  Other. 

Comment:  Extensive  deterioration. 

Bldg.  704.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  219340108 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  8001.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number;  219340109 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  8218,  Fort  Polk 
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Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  210340110 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  8219,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Anny 

Property  Number  219340111 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Nebraska 

Bldg.  AOOll 

Comhusker  Army  Ammunition  Plant 

Grand  Island  Co:  Hall  NE  68803- 

Landholding  Agency:  Army 

Property  Number  219340129 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  A0012 

Comhusker  Army  Ammunition  Plant 

Grand  Island  Co:  Hall  NE  68803- 

Landhoiding  Agency:  Army 

Property  Number  219340130 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  A0018 

Comhusker  Army  Ammunition  Plant 

Grand  Island  Co:  Hall  NE  68803- 

Landholding  Agency:  Army 

Property  Number  219340131 

Status;  Unutilized 

Reason;  Other 

Comment:  Extensive  deterioration. 

North  Carolina 

Bldg.  N-3808,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency;  Army 

Property  Number  219340099 

Status;  Unutilized 

Reason:  Other 

Conunent:  Extensive  deterioration. 

Bldg,  M-4957,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219340100 

Status;  Unutilized 

Reason:  Other 

Comment;  Extensive  deterioration. 

Bldg.  M-5156,  Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholdlng  Agency:  Army 

Property  Number  219340101 

Status:  Unutilized  s. 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  A-6163,  Fort  Bragg 

Ft  Bragg  Co;  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219340102 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  2-2134.  Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219340103 

Status:  Unutilized 

Reason:  Other 


Comment  Extensive  deterioration. 

Bldg.  3-1931.  Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agencjr:  Army 

Property  Number  219340104 

Status:  Unutilized 

Reason:  Secured  Area. 

Texas 

Bldg.  T-2431 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219340095 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  P-8239 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219340096 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  P-8263 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agenc3r  Army 

Property  Number  219340097 

Status;  Unutilized 

Reason;  Other 

Comment  Extensive  deterioration. 

Bldg.  P-8268 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219340098 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  56320.  Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 

Landholdlng  Agency:  Army 

Property  Number  219340230 

Status:  Unutilized 

Reason:  Other 

Comment  Bxtemive  Deterioration. 

Bldg.  56550.  Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219340239 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  Deterioration. 

Bldg.  56650.  Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219340240 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  Deterioration. 

Bldg.  56860,  Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219340241 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  Deterioration. 

Virginia 

Bldg.  T-361S 

US  Army  Combined  Arms  Support 

Command 
Fort  Lee 


Ft.  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219340092 

Status:  Unutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  T-11002 

US  Army  Combined  Anns  Support 

Command 
Fort  Lee 

Ft.  Lee  Co;  Prince  George  VA  23801- 
Landholding  Agency:  ^tmy 
Property  Number  219340093 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  T-11003 
US  Army  Combined  Arms  Support 

Command 
Fort  Lee 

Ft  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number  219340094 
Status:  Unutilized 
Reason:  Other 
Comment:  Extensive  deterioration. 

[FR  Doc.  93-28914  FUed  11-24-93;  8:45  am] 
BnXINO  C006  4»io-»-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-421(M)5;  H-S791] 

Termination  of  Recreation  and  Public 
Purposes  Classification  and  Opening 
Order,  Nevada 

November  17, 1993. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice. 

SUMMARY:  This  notice  terminates  a 
Recreation  and  Public  Purposes 
classification  and  opens  the  land  to 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws. 
EFFECTIVE  DATE:  December  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Qark.  Nevada  State  Office,  Bureau 
of  Land  Management.  850  Harvard  Way. 
Reno.  NV  89520.  (702)  785-6530. 
SUMMARY:  In  the  early  1970s,  the  land 
described  below  was  classified  as 
suitable  for  lease  or  sale  piirsuant  to  the 
Recreation  and  Public  Piuposes  Act.  as 
amended  (43  U.S.C.  869.  869-1  to  869- 
4).  The  Proposed  Classification  Decision 
issued  on  December  6. 1971.  segregated 
the  land  from  appropriation  imder  the 

Eublic  land  laws  and  the  general  mining 
iws: 

Mount  Diablo  Meridian,  Nevada 

T.  34  N..  R.  56  B.. 
Sec  30.  lots  13-16.  inclusive,  lots  18-24. 
inclusive,  lots  28-33,  inclusive,  lots  37- 
40.  inclusive,  and  lot  47. 
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Patent  was  subsequently  issued  to  the 
Elko  County  Board  of  County 
Commissioners  on  Jiily  17, 1972.  By 
quitclaim  deed  dated  September  7, 
1983,  the  land  was  reconveyed  to  the 
United  States;  it  had  never  been 
developed  for  recreation  purposes.  Title 
was  accepted  on  October  5, 1983,  and 
on  that  date  the  land  returned  to  its 
former  pubUc  land  status. 

Pvirsuant  to  section  7  of  the  Taylor 
Crazing  Act  (48  Stat.  1272)  and  the 
authority  delegated  by  Appendix  1  of 
Bureau  of  Land  Management  Manual 
1203,  the  aforementioned  Recreation 
and  Public  Purposes  classification  is 
hereby  terminated. 

At  10  a.m.  on  December  27, 1993  the 
above  described  land  will  become  open 
to  the  operation  of  the  public  land  laws 
generally,  subject  to  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  laws, 
rules,  and  regulations. 

At  10  a.m.  on  December  27, 1993  the 
above  described  land  will  become  open 
to  the  location  under  the  United  States 
mining  laws.  Appropriation  of  the  land 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

The  land  has  been  and  will  remain 
open  to  the  operation  of  the  Recreation 
and  Public  Piirposes  Act.  as  amended 
(43  U.S.C  869,  869-1  to  869-4),  and  to 
leasing  under  the  mineral  leasing  laws. 
Billy  R.  Templeton, 
State  Director,  Nevada. 
[FR  Doc.  93-28981  Filed  11-24-93;  8:45  ami 

BIUJNG  COOe  4)10-HC-«I 


IA2-920-04-4210-04;  AZA  20349 A  and  AZA 
2321 7  A] 

Arizona:  Reconveyed  Mineral  Estata 
Opened  to  Entry  In  Mohava  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Opening  order. 

SUMMARY:  The  following  described  lands 
were  a  portion  of  the  mineral  estate 
reconveyed  to  the  United  States 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 


1976, 43  U.S.C  1701  et  seq.,  with  the 
State  of  Arizona  (A21A  20349A)  and 
Santa  Fe  Railroad  (AZA  23217A).  This 
order  will  open  these  lands  to  location 
and  entry  under  all  mineral  laws: 

Gila  and  Salt  Rivsr  Meridian,  Arizona 

T.  15  N.,  R.  18  W., 
Sec.  29,  all; 

Sec  31.  loU  1  and  2,  E^/t,  E>ANWV«; 
Sec.  32.  SWV«; 
Sec  33,  all. 
Containing  1.914.34  acres. 

At  9  a.m.  on  December  27, 1993,  the 
land  described  above,  will  be  opened  to 
entry  under  the  United  States  mining 
laws.  The  reconveyed  mineral  estate 
will  be  open  to  applications  and  offers 
under  all  locatable,  leasable  and  salable 
mineral  laws,  including  the  Geothermal 
Steam  Act,  subject  to  valid  existing 
rights,  and  requirements  of  applicable 
laws.  The  surface  estate  of  the  lands  in 
section  31,  lot  2  E^/iNWV«,  T.  15  N.,  R. 
18  W.,  Gila  and  Salt  River  Meridian, 
Arizona,  containing  117.22  acres,  are  in 
private  ownership. 

Appropriation  under  the  general 
mining  laws  prior  to  the  date  and  time 
of  restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C  section  38  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
laws.  The  Bureau  of  Land  Management 
will  not  interveq^  in  disputes  between 
rival  locators  over  possessory  rights, 
since  Congress  has  provided  for  such 
determinations  in  local  courts.  All 
applications  and  offers  received  prior  to 
9  a.m.  on  December  27, 1993,  will  be 
considered  as  simultaneously  filed  as  of 
that  time  and  date.  Those  applications 
and  offers  received  thereafter  shall  be 
considered  in  the  order  of  filing.  A 
drawing  wrill  be  held  in  accordance  with 
43  CFR  1821.2-3,  if  necessary. 

The  above  described  lands  will 
remain  closed  to  all  other  forms  of 
appropriation. 

Inquiries  concerning  the  land  should 
be  addressed  to  Levi  Deike,  Area 
Manager,  Havasu  Resource  Area,  3189 
Sweetwater  Avenue,  Lake  Havasu  Gty, 
Arizona  86440. 
Lois  Cameal, 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[PR  Doc  93-28987  FUed  11-24-93;  8:45  am) 

BIUJNQ  COOC  4S1».4^«i 


[MT-«30-441(M)2] 

Notica  To  Comment  on  Area  of  Critical 
Environmental  Concern;  Montana 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
202  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976  and  section 
202(c)  of  the  National  Environmental 
Policy  Act  of  1969,  a  draft  resource 
management  plan  and  environmental 
impact  statement  was  prepared  for  the 
Big  Dry  Resource  Area  planning  area. 
During  the  public  comment  period  on 
the  draft,  two  new  areas  were  proposed 
for  areas  of  critical  environmental 
concern  designation.  Smoky  Butte  and 
the  Miles/Sitting  Bull  Cedar  Creek 
Fight.  In  accordance  with  43  CFR 
1610.7-2,  written  comments  on  these 
proposed  areas  of  critical  environmental 
concern  will  be  accepted  for  60  days, 
beginning  with  the  date  of  this  Federal 
Register  notice.  Written  comments 
pertaining  to  these  areas  of  critical 
environmental  concern  and  received 
during  the  comment  period  will  be 
considered  in  preparation  of  the  Final 
Big  Dry  Resource  Management  Plan  and 
Environmental  Impact  Statement. 

ADDRESSES:  Written  comments  on  the 
two  proposed  areas  of  critical 
environmental  concern  should  be 
addressed  to:  Chuck  Frost,  District 
Manager,  Bureau  of  land  Management, 
Miles  City  District  Office,  P.O.  Box  940, 
Miles  City,  Montana  59301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bloom,  Resource  Management 
Plan  and  Environmental  Impact 
Statement  Team  Leader,  Big  Dry 
Resource  Area  Office,  Miles  City  Plaza, 
Miles  City,  Montana  59301,  406-232- 
7000. 

SUPPLEMENTARY  INFORMATION:  The 
Smoky  Butte  geologic  feature  (80  public 
surface  areas)  in  Garfield  County  would 
be  designated  as  an  area  of  critical 
environmental  concern.  This  area  would 
be  managed  to  protect  its  unique 
geologic  values.  Management  actions 
affecting  this  area  are:  Off-road  vehicle 
travel  would  be  closed,  locatable 
minerals  would  be  withdrawn  fit)m 
entry  subject  to  valid  existing  rights, 
mineral  material  sales  and  permits 
would  not  be  allowed,  nonenergy 
leasable  minerals  and  coal  would  not  be 
available  for  leasing,  oil  and  gas  leasing 
would  be  allowed  with  a  no-surface 
occupancy  stipulation,  geophysical 
exploration  would  be  allowed,  livestock 
grazing  would  be  allowed,  and  rights-of- 
way  construction  would  be  excluded. 
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The  Miles/Sitting  Bull  Cedar  Creek 
Fight  in  Prairie  County  has  no  public 
surface.  An  area  of  critical 
environmental  concern  means  "Areas 
within  the  public  lands  where  special 
management  attention  is  required 
•  •  *"  (43  CFR  1601.5(a)).  As  these 
lands  are  not  managed  by  BLM,  special 
management  attention  cannot  be 
recommended.  This  area  will  be 
considered  and  dropped  from  further 
analysis  in  the  Final  Big  Dry  Resource 
Management  Plan  and  Environmental 
Impact  Statement. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
areas  of  critical  environmental  concern. 

Dated:  November  17, 1993. 
John  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 

Reneiwble  Resources. 

IFR  Doc.  93-28989  Filed  11-24-93:  8:45  am] 

BILUNG  CODE  431IM>N-M 


[CA-01»^)4-41 10-03] 

Availability  of  Rnal  Hoilister  Resourca 
Management  Plan  Amendment  and 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION;  Notice  of  availability. 


SUMMARY:  Pursuant  to  40  CFR  1501.7 
and  43  CFR  1610.2(c),  a  final  Resource 
Management  Plan  Amendment/ 
Environmental  Impact  Statement  (RMP 
Amendment/EIS)  has  been  prepared  for 
the  Hoilister  Resource  Area.  The  final 
RMP  Amendment/EIS  describes  and 
analyzes  the  impacts  of  oil  and  gas 
leasing  on  approximately  310.000  acres 
of  pubUc  land  and  385,000  additional 
acres  of  private  lands  with  federal 
ownership  of  subsurface  minerals. 
These  lands  are  located  in  the  central 
California  counties  of  Monterey,  San 
Benito,  Fresno.  Madera,  and  Merced. 

Decisions  relating  to  oil  and  gas 
leasing  generated  during  this  planning 
process  will  supersede  3iose  currently 
in  the  Hoilister  RMP.  Copies  of  the  final 
RMP  Amendment/EIS  can  be  obtained 
from  the  Hoilister  Resource  Area  Office, 
20  Hamilton  Court.  Hoilister  CA  95023. 

Copies  are  also  available  for  review  at 
public  libraries  in  Salinas.  Coalinga, 
Hoilister.  and  Fresno  and  at  the 
following  BLM  locations: 

Office  of  Public  Affairs.  Main  Interior 

Building  rm.  5600, 18th  and  C  Street  NW., 

Washington,  DC  20240. 
California  State  Office,  2800  Cottage  Way, 

Sacramento.  CA  95825. 
Bakersfield  District  Office.  800  Truxton 

Avenue,  Bakersfield.  CA  93301. 

Background  information  and  maps 
used  in  developing  the  final  RMP 


Amendment/EIS  can  be  reviewed  at  the 
Hoilister  Resource  Area  Office. 

This  RMP  Amendment  is  subject  to  a 
30-day  protest  period.  Any  part  of  this 
proposed  decision  can  be  protested  by 
any  person  who  has  been  an  active 
participant  in  the  planning  process  and 
has  a  significant  interest  that  may  be 
adversely  affected  by  the  approval  of 
this  RMP  Amendment. 
DATES:  Protests  must  be  postmarked 
within  30  days  after  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  of  the  Final  EIS  in  the 
Federal  Register.  Protests  must 
minimally  contain  the  following 
information: 

(1)  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest, 

(2)  A  statement  of  the  issue  or  issues 
being  protested, 

(3)  A  statement  of  the  part  or  parts 
being  protested  citing  pages,  paragraphs, 
maps,  etc  of  the  RMP  Amendment 
where  practical. 

(4)  A  copy  of  all  docimients 
addressing  the  issue{s)  for  the  record, 
and 

(5)  A  concise  statement  of  why  you 
believe  the  BLM  State  Director's 
decision  in  incorrect. 
ADDRESSES:  Protests  must  be  sent  to: 
Director  (760).  Bureau  of  Land 
Management,  1849  "C"  Street  NW.  (406 
L  Street),  Washington,  DC  20240. 

FOR  FURTHER  WFORMATKJN  CONTACT: 
Steve  Addington.  RMP  Team  Leader. 
Hoilister  Resource  Area;  phone  (408) 
637-8183. 

SUPPLEMENTARY  INFORMATION:  The  final 
RMP  Amendment/EIS  analyzes  five 
alternative  management  scenarios  for 
the  oil  and  gas  leasing  program  to 
address  the  following  issues:  Air 
quality;  threatened,  endangered  and 
other  special  status  plants;  threatened, 
endangered,  and  other  special  status 
animals;  scenic  values;  ground  water 
and  surface  water  quality;  and  mineral 
exploration  and  development.  Each 
alternative  provides  management 
direction  for  the  issues  being  addressed. 
The  alternatives  can  be  summarized  as: 
(1)  No  action  or  continuation  of  present 
management,  (2)  no  leasing,  (3)  leasing 
with  Endangered  Species  Stipulation  on 
T&E  Plant  populations  and  No  Surface 
Occupancy  Stipulation  (NSO)  on 
Pinnacles  National  Monument 
viewshed,  (4)  leasing  with  Endangered 
Species  Stipulation  on  TAE  Plant 
Habitat  and  NSO  Stipulation  on 
Pinnacles  National  Monument 
viewshed.  and  (5)  no  leasing  in  T&E 
Animal  Habitat.  The  Leasing  with 
Endangered  Species  Stipulation  on  T4E 
Plant  Habitat  and  NSO  Stipulation  on 


Pinnacles  National  Monument 
Viewshed  Alternative  has  been 
Identified  as  the  BLM's  Proposed 
Action. 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  Notice 
of  Intent  was  filed  in  the  Federal 
Register  In  January  1990.  The  Notice  of 
Availability  of  Planning  Criteria  was 
published  in  the  Federal  Register  in 
June  1991.  The  Draft  RMP  Amendment 
and  Draft  EIS  was  released  in  August 
1992.  Copies  of  the  draft  document  were 
distributed  to  all  Interested  or  affected 
parties.  All  substantive  comments 
received  in  response  to  the  draft  were 
addressed  and/or  incorporated  into  the 
Final  RMP  Amendment  and  EIS. 

Dated:  November  19, 1993. 
Robert  E.  Beehler, 

Area  Manager,  Hoilister  Resource  Area. 
(FR  Doc.  93-28985  Filed  11-25-93;  8  45  ami 
BIUJNQ  COOe  431».40-M 


[ID-942-04-4059-02] 

Idaho;  Rling  of  Plata  of  Survey 

The  plat  of  survey  of  the  following 
described  land  was'offidally  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective  9 
a.m..  November  19. 1993. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
sections  9  and  10.  a  metes-and-bounds 
survey  in  section  10  and  a  survey  of  Lot 
4  in  section  10.  Township  14  South. 
Range  32  East.  Boise  Meridian.  Idaho. 
Group  No.  846.  was  accepted  November 
15. 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho  83706. 

Dated:  November  19. 1993. 
GaiyTOviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  93-28992  Filed  11-24-93;  8:45  am) 
BOUNGCOOE  431»-OG-M 


[AZ-930-42ia-06;  A-2680,  A-689S,  A-7131. 
A-13001,  AR-05059,  AR-07159.  AR-018950] 

Proposed  Modification  and 
Continuation  of  Withdrawals; 
Opportunity  for  Public  Comments, 
Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


62370 
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ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years,  the 
following  withdrawal  orders  or  portions 
thereof,  as  amended  or  modifieo; 

EQ-1417  (A-13001),  SO-11/18/1907  (AR- 
07159),  PLO-n76  {AR-05059),  PLO-1845 
{AR-018950),  PLO-3263  (AR-07159). 
PLO-4704  (A-2680).  PLO-5354  (A-7131), 
PLO-5384  (A-6898). 

These  Orders  withdrew  National 
Forest  System  lands  in  the  Apache- 
Stigreaves  National  Forests  for  use  by 
the  Forest  Service  as  lookouts, 
administrative  sites,  and  ranger  stations. 
All  sites  continue  to  be  utilized  for 
purposes  withdrawn  and  the  Forest 
Service  does  not  anticipate  any 
significant  changes  in  land  use  in  the 
near  future.  Most  of  the  land  has  been 
and  all  will  remain  closed  to  operation 
of  the  mining  law.  A  number  of  the  sites 
will  be  reduced  in  size  for  more  efficient 
management. 

DATES:  Comments  on  the  proposed 
action  should  be  received  on  or  before 
February  24, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Arizona  State  Director.  Bureau  of 
Land  Management  (BLM),  3707  North 
7th  Street.  Phoenix,  Arizona,  85104.  or 
P.O.  Box  16563,  Phoenix,  Arizona 
85011-6563. 

FOR  FURTHER  INFORMATION  CONTACT: 
Johh  Mezes,  BLM,  Arizona  State  Office, 
602-650-0509. 

SUPPLEMENTARY  INFORMATKIN:  The  Forest 
Service  proposes  that  Public  Land 
Orders  (PLO)  1176, 1845,  3265,  4704, 
5354,  5384,  Executive  Order  1417  dated 
10/2/1911,  and  Secretarial  Order  dated 
11/18/1907  withdrawing  lands  for  uses 
such  as  administrative  sites,  lookouts 
and  ranger  stations,  be  modified  and 
generally  continued  for  20  years.  Some 
of  the  same  orders  have  been  utilized  to 
withdraw  other  sites  for  a  variety  of 
uses.  These  uses  will  be  addressed  in 
other  withdrawal  review  reports. 
Portions  of  specific  sites  will  be  reduced 
in  size  to  better  meet  present  day  needs. 
All  sites,  or  portions  thereof,  remaining 
withdrawn  will  remain  closed  to 
operations  under  the  mining  laws;  they 
will  continue  to  be  open  to  the  mineral 
leasing  laws  and  to  other  uses 
applicable  to  National  Forest  System 
lands.  Continuation  of  the  withdrawal 
as  proposed  in  this  notice  is  in 
conformance  with  the  approved 
planning  documents  for  the  forests.  All 
sites  listed  below,  with  one  exception, 
are  located  within  the  boundaries  of  the 
Apache-Sitgreaves  National  Forests  in 
Coconino,  Navajo,  Apache  and  Greenlee 


Counties,  in  Arizona.  The  individual 
sites  are  described  as  follows: 

Gila  and  Salt  River  Meridian 

Round  Valley  Administrative  Site  (A-13001) 
T.  9  N,  R.  29  E., 

Sec.  28,  NEV4SWV4. 

The  area  described  totals  40.00  acres 

Deer  Springs  Lookout  and  Administrative 
Site  (A-05959) 

T.  11  N.  R.  18E., 
Sec.  34.  S'/zNWV4.  Lots  1  and  4. 
The  areas  described  totals  147.55  acres. 

Gentry  Lookout  and  Administrative  Site  (AR- 
05059) 

T.  UN..  R.  15E.. 
Sec.  35,  NWV4NEV4. 
The  area  described  contains  40.00  acres. 

Heber  Administrative  Site  ( AR-05059) 
T.  12  N.,  R.  17  E., 

Sec.  32,  SWV4.  SWV4NWV4,  Lots  4  and  6. 

The  areas  described  aggregate  259.85  acres. 

Lakeside  Administrative  Site  (AR-05059) 

T.  9  N.,  R.  22  E.. 
Sec.  23,  portions  of  WV^NW'ANE'A, 
SWV4NEV4,  W'/^EV4NEV4  and  an 
irregular  tract  in  the  E'/iNW'ASE'A. 

The  areas  described  aggregate  totals  68.83 
acres. 

Los  Burros  Administrative  Site  (AR-05059) 
T.  9  N..  R.  25  E., 

Sec.  26,  SWV4SWV4; 

Sec  27.  SEV4SEV4; 

Sec.  34.  E'/2?>4EV4; 

Sec.  35,  W'/iNW'/i. 

The  areas  described  aggregate  240.00  acres. 
Pinedale  Banger  Station  (AR-05059) 
T.  11  N.,  R.  20E., 

Sec.  32,  N'/iSEV4,  NE'ASW'/.,  E'/zNE'/.. 
SWV4NEV4. 

The  areas  described  aggregate  240.00  acres. 

Promontory  Lookout  and  Administrative  Site 
(AR-05059) 

T.  11  N.,  R.  13E., 
Sec.  5.  NWV4SWV4; 
Sec  6,  NEV4SEV4. 

The  areas  described  aggregate  80.00  acres. 

Juniper  Bidge  Lookout  Administrative  Site 
(AR-018950) 

T.  ION,  R.  20E.. 
Sec.  14,  E';^NEV4NWV4. 
The  area  described  contains  20.00  acres 

Alpine  Banger  Station  and  Administrative 
Site  #2  (AR-07159) 

T  5  N..  R.  30  E., 

Sec.  12,  SEV4NEV4SEV4. 
T  5  N..  R.  31  E.. 

Sec.  7.  SWV4  lot  3  and  lot  5. 

The  areas  described  aggregate  24.79  acres. 

Hannagan  Banger  Sta^on  Administrative 
S/te  (AR-07159) 

T  3  N.,  R..29  E..  Unsurveyed 
Sec.  2.  W'/zNW'ANW'/i.  W'/^SWV«NWV«, 
approximate  location; 


Sec  3.  E'/zNE'ANE'/i.  E'/iSE'ANE'A, 

approximate  location. 
The  areas  described  aggregate  80.00  acres. 

Bear  Mountain  Lookout  (AR-07159) 
T  2  N.,  R.  29  E.,  Unsurveyed 

Sec.  9,  SEV4NWV4,  approximate  location. 

The  area  described  contains  40.00  acres. 
Blue  Lookout  (AR-07159) 

T  3  N.,  R.  29  E.,  Unsurveyed. 
Sec.  36.  S'/iSWV4NE'/4,  approximate 
location. 

The  area  described  contains  20.00  acres. 
Escudilla  Lookout  (AR-07159) 

T.  6  N.,  R.  31  E., 
Sec  6,  SEV4  of  lot  4. 

The  area  described  contains  10.25  acres. 
Greer  Administrative  Site  (AR-07159) 

T  7  N.,  R.  27  E., 
Sec.  12,  N'/iSE'ANW'A. 
The  area  described  contains  20.00  acres. 

Water  Canyon  Banger  Station  Administrative 
Site  (AR-07159) 

T  8  N.,  R.  29  E., 
Sec  28.  lot  3. 

The  area  described  contains  41.77  acres. 
Strayhorse  Administrative  Site  (A-2680) 
T  2  N.,  R.  29  E.,  (Unsurveyed) 

Sec  2,  SEV4SWV4,  except  that  part 
previously  withdrawn  by  PLO  1583. 

The  area  described  contains  approximately 
40.00  acres. 

Chevelon  Banger  Station  Administrative 
State  (A-7131) 

T.  13  N.,  R.  13  E., 

Sec.  1,  SEV4NEV4.  E'/zSW'ANE'A, 
NV2SEV4,  SEV4SEV4,  N'/jSWV4SEV4. 
T.  13  N.,  R.  14  E., 

Sec.  6,  W»/i  of  lot  5,  and  lot  7. 

The  areas  described  aggregate  276.71  acres. 

O'haco  Lookout  and  Administrative  Site  (A- 
6898) 

T.  12  N..  R.  12  E., 
Sec.  10,  SEV4SEV4NWV4. 

The  area  described  contains  approximately 
10.00  acres. 

Heber  Job  Corps  Conservation  Center 
Administrative  Site  (A-6898) 

T.,12N.,  R.,  16E., 

Sec  20.  N'/iSE'A,  SW'ASE'A. 
NV2SEV4SEV4,  SW'ASE'ASE'A. 

The  areas  described  aggregate  150.00  acres. 

The  areas  described  in  this 
publication  aggregates  1,849.75  acres. 
The  purpose  of  these  withdrawals  is  to 
protect  U.S.  Forest  Service  lookouts, 
administrative  sites,  and  ranger  stations 
from  location  and  possible  disturbances 
caused  mining  activity. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  these  proposed  actions 
may  present  their  views  in  writing  to 
this  office.  The  authorized  officer  of  the 
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BLM  will  undertake  such  investigation 
as  is  necessary  to  determine  the  existing 
and  potential  demand  for  the  land  and 
its  resources. 

A  report  will  be  prepared  for 
consideration  to  determine  whether  or 
not  the  withdrawal  will  be  modified  and 
continued  and,  if  so,  for  how  long. 
Notice  of  a  final  determination  will  be 
published  in  the  Federal  Register  in  the 
form  of  a  Public  Land  Order.  The 
existing  withdrawals  will  continue  in 
force  pending  the  final  determination  on 
each  action. 
Herman  LKast, 

Deputy  State  Director.  Lands  and  Renewable 
Resources. 

[FR  Dot  93-28984  FUed  11-24-93;  8:45  am] 

BILUNQ  CODE  4310-32-4I 


Rsh  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
iiiformation  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  reinstatement 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  Copies  of  the  proposed 
information  collection  requirement  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service's  clearance  officer  at  me  phone 
number  Usted  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Service 
Clearance  Officer  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (lOia-0022) 
Washington.  DC  20503,  telephone  202- 
395-7340. 

Tide:  Federal  Fish  and  Wildlife 
License/Permit  AppUcation  and  Related 
Reports. 
0MB  Approval  Number:  1018-0022. 
Abstract:  The  Federal  Fish  and 
Wildlife  License/Permit  appUcation  is  a 
standard  application  to  assist  persons 
applying  for  Service  permits  issued 
under  subchapter  B  of  title  50  of  the 
Code  of  Federal  Regulations  (CFR).  In 
addition  to  the  permit  application, 
attachments  are  necessary  to  provide 
additional  information  required  for  each 
specific  tyoe  of  permit.  The  information 
on  the  application  form  will  be  used  to 
review  permit  apphcations  and  allow 
the  Service  to  miake  decisions,  according 
to  criteria  established  in  rarious  Federal 
wildlife  conservation  statutes  and 
regulations,  on  the  issuance, 
suspension,  revocation  or  denial  of 
permits. 


Service  Form  Number:  3-200. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  and  households,  small 
businesses  and  educational  institutions. 

Estimated  Completion  Time:  Tlie 
reporting  burden  for  the  requirements 
for  this  application  is  estimated  to  vary 
from  15  minutes  to  4  hours  per 
response,  with  an  average  of  1.028  hours 
per  response. 

Annual  Responses:  20,907. 

Annual  Burden  Hours:  24,463. 

Service  Clearance  Officer  James  E. 
Pinkerton.  703-358-1943,  Mail  Stop— 
224  Arlington  Square,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC 
20240. 

Dated;  July  7, 1993. 
David  L  Olsen, 

Assistant  Director— Refuges  and  Wildlife. 
IFR  Doc  93-28990  Filed  11-24-53;  8  45  am] 
BaUNC  COOe  4S10-SS-M 


National  Park  Service 


Independence  National  Historical  Park 
Genera!  Management  Plan;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement  and  Notice  of  Public 
Scoping 

In  accordance  with  section  102(c)  of 
the  National  Environmental  Pohcy  Act 
of  1969,  the  National  Park  Service  is 
preparing  an  Environmental  Impact 
Statement  (EIS)  to  assess  the  impacts  of 
alternative  management  strategies  for 
hidependence  National  Historical  Park 
(INHP)  which  will  be  described  in  a 
general  management  plan  (GMP).  A 
range  of  alternatives  will  be  formulated 
for  resoxirce  protection,  visitor  use  and 
interpretation,  facilities  and  operations. 
INHP  consists  of  52  historic  and  modem 
buildings  and  44.85  acres  of  grounds 
within  the  Qty  of  Philadelphia, 
Philadelphia  County.  Pennsylvania. 

Independence  Hall  is  a  World 
Heritage  Site,  designated  by  the  World 
Heritage  Convention  of  the  United 
Nations.  The  entire  park  is  on  the 
National  Register  of  Historic  Places,  and 
some  buildings  and  grounds  associated 
with  the  park  have  also  been  listed 
individually  on  the  National  Register  or 
as  National  Historic  Landmarks. 

The  National  Park  Swvice  announces 
a  public  scoping  period  to  invite  pubhc 
participaticn  in  the  development  of 
issues  and  alternatives  to  be  considered 
in  the  Draft  GMP.Draft  EIS  for  INHP. 

The  GMP  will  set  forth  the  basic 
management  philosophy  for  the 
management  of  the  park's  cultural  and 
natiu^  resources,  visitor  use  and 
services,  and  maintenance  and 
administrative  activities.  The  final 


GMP/EIS  will  guide  the  management, 
operation,  and  use  of  INHP  for  the  next 
10  to  15  years. 

PreUminary  information  about  the 
project  was  provided  to  the  public 
through  meetings  and  printed  material 
in  September  and  October.  1993.  The 
scoping  process  will  occur  over  the  next 
90  days  and  the  pubUc  is  encoiiraged  to 
provide  input  on  concerns  and  issues 
related  to  INHP. 

Comments  that  were  provided  to  the 
National  Park  Service  during  meetings 
held  in  September  and  October  will  be 
considered  as  part  of  the  scoping 
process.  Those  who  have  supplied  the 
NPS  with  comments  may  wish  to 
provide  additional  comments  during  the 
next  60  days. 

The  NPS  anticipates  holding  public 
meetings  on  the  scope  of  alternatives  in 
the  next  few  months.  Upcoming 
opportunities  for  pubhc  involvement 
will  be  announced  through  additional 
notices,  press  releases  to  the  local 
media,  and  planning  update  docimients. 
A  draft  GMP/EIS  will  be  released  for 
pubhc  review  and  comment  followed  by 
a  final  GMP/EIS. 

Persons  wishing  to  participate  in  the 
scoping  process  for  the  GMP/EIS  should 
address  comments  to  the 
Superintendent,  hudependence  National 
Historical  Park,  313  Wahiut  Street. 
Philadelphia,  Pennsylvania  19106. 
Comments  should  be  received  no  later 
than  90  days  from  the  publication  of 
this  notice.  Further  information  can  be 
obtained  from  the  Supertintendent. 

The  responsible  official  is  the 
Regional  Director,  National  Park 
Service,  Mid-Atlantic  Regional  Office, 
143  S.  Third  Street,  Philadelphia. 
Permsylvania  19106. 

Dated:  November  19, 1993. 
Charles  P.  Clapper. 

Deputy  Regional  Director,  Mid-AtlanUc 
Region. 

[FR  Doc.  93-29041  Filed  11-24-93;  8:45  am] 

BIUMO  COOe  431»-7»-M 


Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7  p.m.,  on  Wednesday,  December  15, 
1993,  at  the  University  of  New  Orleans, 
Lakefront,  New  Orleans,  Louisiana. 

The  Delta  Region  Presentation 
Commission  was  estabhshed  purraant 
to  section  907  of  Pubhc  Law  95-625  (16 
U.S.C  230f),  as  amended,  to  advise  the 
Secretanr  of  the  Interitw  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafitte 
National  Historical  Park  and  Preserve, 
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and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historical,  and  cultural  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— General  Management  Plan  update 
— Update  on  the  Atchafalaya  Basin 

Study 
— Update  on  the  Jazz  Study 
— Chalmette  Waterline  and  Beauregard 

House 
— New  facility  openings 
— Old  Business 
— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park  and  Preserve. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  wrritten  statements  may  cotitact 
Robert  Belous,  Superintendent  Jean 
Lafitte  National  Historical  Park  and 
Preserve.  U.S.  Customs  House,  423 
Canal  Street,  room  210,  New  Orleans, 
Louisiana  70130-2341,  Telephone  504/ 
589-3882.  Minutes  of  the  meeting  will 
be  available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Jean  Lafitte  National  Historical  Park  and 
Preserve. 

Dated:  November  5, 1993. 
John  E.  Cook, 

Regional  Director,  S^thwest  Region. 

[FR  Doc.  93-29042  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

In  the  Matter  of:  Certain  Diltiazem 
Hydrochloride  and  Diltiazem  Preparations. 
(Investigation  No.  337-TA-349] 

\'otice 

Notice  is  hereby  given  that  die 
prehearing  conference  in  this  matter 
will  commence  at  10  a.m.  on  December 
6,  1993,  in  Courtroom  A  (room  100). 
U.S.  International  Trade  Commission 
Building,  500  E  St.  SW.,  Washington. 
DC,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretar)'  shall  publish  this 
notice  in  the  Federal  Register. 


Issued:  November  19, 1993. 
Sidney  Harris, 

Administrative  Law  Judge. 

[FR  Doc.  93-28964  Filed  11-24-93;  8:45  ami 

BILUNG  CODE  702IM»-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Johnnie 
Davis,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-12  (Sub-No.  159X),  Southern  Pacific 
Transportation  Company — 
Abandonment  Exemption — In 
Sacramento  and  El  Dorado  Counties, 
CaUfomia.  EA  available  11/15/93. 
AB-290  (Sub-No. 134X),  Norfolk  and 
Western  Ry.  Co. — Abandonment — 
Between  Huff  Creek  Junction  and 
Lynco,  WV.  EA  available  11/19/93. 
AB-No.  405  (Sub-No.  IX).  LI 
Acquisition  Corp..  d/b/a  Upper 
Merion  &  Plymouth  Railroad — 
Abandonment  Exemption — In 
Montgomery  County,  PA.  EA 
available  11/19/93. 
AB-12  (Sub  No.  168X),  Southern  Pacific 

Transportdiion  Co. — 
Abandonment  Exemption — In  Merced 
and  Fresno  Counties,  Cahfomia.  EA 
available  11/19/93. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  93-29029  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  7035-01 -P 

[Finance  Docket  No.  32369] 

Belt  Railway  Co.  of  Chicago— Trackage 
Rights  Exemption— Indiana  Harbor 
Belt  Railroad  Co. 

Indiana  Harbor  Belt  Railroad 
Company  (IHB)  has  agreed  to  grant  The 
Beh  Railway  Company  of  Chicago  (BRC) 
overhead  trackage  rights  over  a  portion 
of  IHB's  Elsdon  Branch  railroad  track 
lying  on  IHB's  railroad  right-of-way 


extending  from  Consolidated  Rail 
Corporation's  track  connection  (CP-518) 
south  of  48th  Place  to  a  point  of  track 
connection  with  BRC's  Single  Track 
Elsdon  Line  at  approximately  50th 
Street  in  Chicago.  IL.  a  total  distance  of 
approximately  .21  miles.  The  trackage 
rights  exemption  became  effective 
November  15.  1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Woodward  M.  Cunningham.  The 
Belt  Railway  Company  of  Chicago.  6900 
South  Central  Avenue.  Chicago.  IL 
60638. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354 1.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
ICC.  653  (1980). 

Decided:  November  19, 1993. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland.  Jr.. 

Secretary. 

[FR  Doc.  93-29030  Filed  11-24-93;  8:45  am) 

BILUNG  CODE  703S-01-P 

[Finance  Docket  No.  32396] 

Eastern  Idaho  Railroad,  Inc.— 
Acquisition  and  Operation 
Exemption — Union  Pacific  Railroad  Co. 

Eastern  Idaho  Railroad,  Inc.  (EIRR).  a 
noncarrier.  has  filed  a  notice  of 
exemption:  (1)  To  acquire  and  operate 
ten  rail  lines  of  the  Union  Pacific 
Railroad  Company  (UP)  for  a  distance  of 
266.40  miles  in  the  State  of  Idaho;  and 
(2)  to  acquire  incidental  trackage  rights 
over  two  rail  lines  of  UP's  in  the  State 
of  Idaho  for  a  distance  of  70.25  miles. 
EIRR  will  become  a  class  III  rail  carrier. 
The  transaction  was  to  be  consummated 
on  or  after  November  14. 1993.' 

The  266.40  miles  of  rail  line  being 
acquired  include:  (1)  UP's  Yellowstone 
Branch  extending  50.21  miles  between 
milepost  1.39,  at  Idaho  Falls,  and 


I  This  transaction  is  related  to  a  notice  of 
exemption  concurrently  filed  in  Finance  Docket  No. 
32397,  Charles  R.  Webb— Continuance  in  Control 
Exemption— Eastern  Idaho  Railroad,  Inc.,  under  49 
CFR  §  n80.2(d)(2)  and  liao.4(g)  to  exempt  Mr. 
Webbs'  continuance  in  control  of  EIRR  upon  EIRR 
becoming  a  class  in  rail  carrier.  Mr.  Webb  currently 
controls  the  Southeast  Kansas  Railroad  Company 
and  Blue  Mountain  Railroad.  Inc. 
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milepost  51.60,  at  Ashton.  (2)  UP's  East 
Belt  Branch  extending  38.48  miles 
tjetviieen  milepost  0.07,  at  Orvin,  and 
milepost  38.55.  at  Newdale;  (3)  UP  s 
Goshen  Industrial  Lead  extending  4.03 
mile^  between  milepost  21.56,  at 
Lincoln  Junction,  and  milepost  17.53,  at 
Amnion;  (4)  LT's  West  Belt  Branch 
extending  10. C6  miles  between  milepost 
0.06,  6t  Ucon,  and  milepost  10.72.  at 
Men,  in;  (5)  UP's  St.  Anthony  Industrial 
Lead  e.xtending  8.65  miles  between 
mile;)bst  3745,  at  St.  Anthony,  and 
miletxist  28.80,  at  Elgin;  (6)  LT's  Old 
Buttt  inain  line  extending  3.63  miles 
be?u*n  milepost  184.05  and  mUepost 
137.f  6.  at  Idaho  Falls;  (7)  LT's  Twin 
Falls  Branch  extending  74.00  miles 
betw  ?en  milepost  0.20,  at  Minidoka; 
and  milepost  74.20,  at  Buhl.  (8)  LT's 
Oakley  Branch  extending  11.19  miles 
between  milejKJst  0.49,  at  Burlcv.  and 
mileibst  11.68,  at  Martin;  (9)  UP's  Reft 
Rivei  Branch  extending  8.69  miles 
betw  ^n  milepost  0.55,  at  Burley,  and 
mile]  »bst  9.24,  at  Declo;  and  (10)  UP's 
Nortli^ide  Branch  extending  55.86  miles 
betw  ?en  milepost  0.64,  at  Rupert,  and 
milejiost  57.50  at  \Vendell.2 

Th  jl  70.25  miles  of  incidental  trackage 
right! ;  jthat  EIRR  will  acquire  will  be 
over  he  following  lines:  (1)  UP's  line 
from  Imilepost  181.5  to  milepost  183.75 
in  Idiho  Falls,  a  distance  of  7.25  miles: 
and  (2)  UP's  line  from  milepost  211.0. 
at  Popatello,  to  milepost  274.0,  at 
Minidbka,  a  distance  of  63  miles. 

An^  comments  must  be  filed  with  the 
Cominission  and  served  on:  Karl  Morell, 
919  Eighteenth  Street,  N.W.,  Suite  210. 
Washington,  DC  20006. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  pet^on  to  revoke  will  not 
autortatically  stay  the  transaction. 

Decjled;  November  18, 1993. 

By  tjlle  CommissJoa,  David  M.  Konschaik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr. 
Secrefifiry. 
|FR  Doc  93-29032  Filed  11-24-93;  845  am] 

BILima  CODE  7035-01-* 


3  EIRR  wit)  aiso  lease  on  a  non-eiclusive  ba.<iis 
(too  up  certain  yard  and  side  track  in  Id^ho  Palls. 
Under  «9  U.S£.  10907  the  lease  and  operation  of 
the  yard  and  side  timck  are  not  M<b)pct  to  the 
Commisaion's  jurisdiction. 


[Flrwnce  Docket  No.  32381] 

Soo  Line  Railroad  Co. — Acquisition  of 
Trackage  Rights—  Burtlngton  Northern 
Railroad  Co. 

The  Burhngton  Northern  Railroad 
Company  (BN)  has  agreed  to  grant  non- 
exclusive bridge  trackage  rights  to  Sec 
Line  Railroad  Compcny  (Soo  Lane) 
between  BN  milepost  13.27  at  LyadaJe 
Junction,  MN  to  BN  milepost  9.54  East 
leg  of  Wye  and  BN  milepost  10.05  West 
leg  of  Wye  at  Micneapclis  Junction, 
Minneapolis,  MN.  The  trackage  righrs 
exemption  became  effective  on 
November  12, 1993.' 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contams  false 
or  misleading  information,  the 
e.xemption  is  void  ab  mitio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  a^y  tirtie.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Wayne  C.  Serkland,  1000  Soo  Line 
Building.  105  South  FifLh  Street, 
Minneapohs,  M>J  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co- 
Trackage  Rights— B}^,  354  LC.C  605 
(1978),  as  modified  in  Mendocino  Cocsi 
Ry.,  Inc.— Lease  and  Operate.  360 1.CC 
653  (1980). 

Decided:  Noveniaer  19, 1993. 

By  the  Commission,  David  M.  KoRfccfa.nik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
SecreUiry. 
(FR  Doc.  93-29033  Filed  11-24-95,  8;45  am) 

BiUJNG  CODE  7035-(»-P 


[Rnance  Docket  Mo.  32325] 

Three  Rivers  Raihway  Ca— AcqtMsttion 
ExempUorv— Pittsburgh  and  Ohio 
Valley  Railroad  Co. 

AGENCY:  Inte.'-state  Commiirce 

Commission. 

ACTtON:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-44  the  purchase  by  the  Three 
Rivers  Railway  Company  of  all  of  the 
Pittsburgh  and  Ohio  VaUey  Railroad 
Company's  rail  lines,  totaling  about  2 
miles  of  main-line  track  and  7  miles  of 
yard  and  other  trackage  in  Neville 


'  The  tenns  of  the  trackags  rights  agreement  wwe 
scfaedtUed  to  take  effect  upon  comxaeDcecieai  of 
operations  over  BN's  tradUge  by  Soo  line  ar.d/or 
Twin  Qlies  Jt  Western  Raiixuaii  Conipa.ny. 


Township,  PA.  The  exemption  is  siibject 
to  standard  employee  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  December  27. 1993.  Petitions  to  stay 
must  be  filed  by  December  13. 1993  and 
petitions  to  reopen  must  be  filed  by 
December  21,1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32325  to  (1)  OihoB 
of  the  Secrotary,  Case  Control  Bra.-.ch, 
Literstate  Commerce  Commission, 
VVa£hb:gton.  DC  20423,  (2)  a.arles  M. 
'Rosonberger  a.-d  Nicholas  S.  Yovrnovic, 
CSX  Transportiition,  Inc.,  500  W.Ver 
Street,  lacksonville,  FL  32202,  (?,i  David 
W.  Hagy  and  Peter  J.  S.^udtz.  CSX 
Corporation.  901  East  Cary  Street  Or.e 
jemes  Center,  Richmond,  VA  232.19.  a.-id 
(4)  James  E.  Howard,  Kirkpatrick  & 
Lockhart,  One  International  Place. 
Boston,  MA  02110-2600. 
FOR  FURTHER  INFORMATION  CO^frACT: 
Ri-'ioid  E.  Felder  (202)  •:<27-5fcl0.  [TDD 
for  hearing  impaired  (202)  927-5721 .) 
SUPPLEMEhTARY  {NFORUATION: 
Adriiticnal  iiiformation  is  contairjtd  in 
the  Commis-sion's  decision.  To  purciiase 
a  copy  of  the  full  decisicn,  wrixe  to,  cell, 
or  pick  up  in  person  from;  Djmamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for" 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.1 

Decided:  November  16. 1993. 

By  the  Commission,  Chairman  McDor»a?d. 
Vice  Ckeinsati  Sinrinons,  Commissioners 
Phillips,  Phiibin,  and  Waldeja. 
Sidney  L.  Strickland.  Jr., 
Secretary. 

IFR  Doc.  93-29034  Filed  11-24-93,  8:45  ami 
BiUJNC  CODE  7936-»1-P 

(Docket  No.  AB-32  (Sub-No.  54X)  and 
[Docket  No.  AB-355  (Sut>-No.  6X)] 

Boston  ar»d  Maine  Corp  — 
Abandonmerrt— Hampden  County,  MA 
and  Sprtrtgfield  Terminal  Railway  Co  — 
Discontinuance  of  Service — Hampden 
County,  MA 

Boston  and  Maine  Corporation  (BM) 
and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  AbandonrDi'iiti  cr:d 
Discontinuances  to  abandon  and 
discontinue  service  over  .75  miles  of 
railroad  known  as  the  Chicof)ee  Falls 
Branch,  from  milepost  O.CO,  to  milepcsl 
0.75,  all  in  Chicopee,  Hempden  County. 
-MA.  BM  seeks  authority  to  abandon  the 
line,  and  ST.  which  leases  the  line  .*rom 
BM.  seeks  authority  to  discontinue 
service  over  the  line. 
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BM  and  ST  certify  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  report),  49  CFR 
1105.11  (transmittal  letter).  49  CFR 
1105  12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  or  discontinuance 
shall  be  protected  under  Oregon  Short 
Line  R.  Co. — Abandonment— Goshen, 
360  I.C.C.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  24. 1993,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
11 52.27(c)(2), 2  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  December  6. 1993.'  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  December  14, 1993,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants'  representative:  Kevin  J. 
O'Connell,  Esq.,  Law  Department,  Iron 
Horse  Park.  North  Billerica,  MA  01862. 


I  A  Slay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exe:np'Jon  of  Out-of-Service  Rail  Lines,  5  I.C.C.2d 
377  tl989).  Any  entity  seeking  a  stay  involving 
environinentaJ  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

J  See  Exempt,  of  Rail  Abandonment— Offers  of 
Fman.  Assist..  4  LC.C.2d  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail 
use  statement  as  long  as  it  retains  jurisdiction  to  do 
so 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

BM  and  ST  have  filed  an 
environmental  report  which  addresses 
the  abandonment's  and 
discontinuance's  effect,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  November  29, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Enuronmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  19, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[PR  Doc.  93-29031  Filed  11-24-93;  8:45  am] 

BILUNO  CODE  7035-01-^ 


[Docket  No.  AB-167  (Sub  1117X)] 

Consolidated  Rail  Corporation- 
Abandonment  Exemption— In 
EUzabetti,  Union  County,  NJ 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Consolidated  Rail 
Corporation  (Conrail)  of  a  1.7±mile  rail 
line  between  milepost  0.0±  and  milepost 
1.7±  in  Elizabeth,  in  Union  County,  NJ. 
This  exemption  is  subject  to  standard 
labor  protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  26, 1993.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2) ' 
must  be  filed  by  December  6. 1993, 
petitions  to  stay  must  be  filed  by 
December  13, 1993,  requests  for  a  public 
use  condition  conforming  to  49  CFR 
1152.28(a)(2)  must  be  filed  by  December 


'  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4 1.CC.2d  164  (1987). 


16, 1993,  and  petitions  to  reopen  must 
be  filed  by  December  21,  1993. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-167  (Sub-No.  1117X)  to 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423, 
and  (2)  Robert  S.  Natalini,  2001  Market 
Street,  16A,  Philadelphia,  PA  19101- 
1416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610,  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  fi'om:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 

Decided:  November  18, 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
PhiUips,  Philbin.  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-29036  Filed  11-24-93;  8:45  am) 

BILUNG  CODE  703S-01-P 

[Finance  Docket  No.  323971 

Charles  R.  Webb— Continuance  in 
Control  Exemption— Eastern  Idaho 
Railroad,  Inc. 

Charles  R.  Webb,  a  noncarrier 
individual,  has  filed  a  notice  of 
exemption  to  continue  in  control  of 
Eastern  Idaho  Railroad,  Inc.  (EIRR)  upon 
EIRR  becoming  a  carrier. 

EIRR  has  concurrently  filed  a  notice 
of  exemption  In  Finance  Docket  No. 
32396,  Eastern  Idaho  Railroad,  Inc.— 
Acquisition  and  Operation  Exemption — 
Lines  of  the  Union  Pacific  Railroad 
Company,  to  acquire  and  operate  266.40 
miles  of  rail  line  from  the  Union  Pacific 
Railroad  Company  (UP),  and  to  acquire 
incidental  trackage  rights  over  70.25 
miles  of  rail  line  from  UP,  all  in  the 
State  of  Idaho. 

Mr.  Webb  currently  controls,  through 
stock  ownership  and  management,  two 
class  ni  rail  carriers:  (1)  Southeast 
Kansas  Railroad  Company,  which  has 
acquired  and  leased  approximately 
171.7  miles  of  rail  line  in  Missouri, 
Kansas,  and  Oklahoma;  and  (2)  Blue 
Mountain  Railroad,  Inc.,  which  owns 
and  operates  207.1  miles  of  rail  line  in 
Washington,  Oregon,  and  Idaho.  Mr. 
Webb  indicates  that:  (1)  the  properties 
operated  by  the  affiliated  railroads  will 
not  connect  with  each  other;  (2)  the 
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continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  1  carrier.  The  transaction 
is  therefore  exempt  from  the  prior 
approval  requirements  of  49  U.S.C 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control— Brooklyn  Eastern  Dist 
360 1.C.C.  60(1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoJte  will  not  automaticallv  stav  the 
transaction.  Pleading  must  be  filed  with 
the  Commission  and  ser\'ed  on:  Karl 
Morfell.  919  Eighteenth  Street.  NVV,  suite 
210,  Washington.  DC  20006. 

Decided:  November  18,  1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretory. 
[FR  Doc.  93-29035  Filed  11-24-93;  8:45  ami 

BtUMQ  coot  r035-01-P 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993— Michigan  Materials  and 
Processing  Institute 

Notice  is  hereby  given  that,  on 
October  26, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Michigan  Materials  and  Processing 
Institute  {"MMPI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  The 
following  company  was  recently 
accepted  as  an  Associate  Member  in 
MMPI:  Nicholas  Plastics,  Inc., 
Allendale,  MI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  MMPI 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 


On  August  7, 1990,  MMPI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  6,  1990,  55  FR  36710. 
The  last  notification  was  filed  with  the 
Department  on  July  2, 1993.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
August  17, 1993,  58  FR  43655. 
)oseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
iFR  Doc  93-28917  Filed  11-24-93;  8:45  ami 

BILUNG  COOE  441(M)1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-28,731,  etc.] 

Cleveland  Pneumatic  Company,  et  al.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of:  TA-VV-28,731  Cleveland 
OH;  TA-W-28,731A  Fayette  Citv,  PA  TA- 
W-2a,731B  Little  Egg  Harbor.  NJ;  TA-VV- 
28.731C  Anaheim  Hills,  CA:  TA-\V-28,732 
Cleveland  Plating  Company.  Cleveland!  OH. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  for  Worker  Adjustment 
Assistance  on  August  25, 1993, 
applicable  to  all  workers  of  the 
Cleveland  Pneumatic  Company, 
Cleveland.  Ohio  and  the  Cleveland 
Plating  Company.  Cleveland.  Ohio.  The 
notice  was  published  in  the  Federal 
Register  on  September  3,  1993  (58  FR 
46998). 

At  the  request  of  the  company  the 
Department  reviewed  the  subject 
certification.  The  findings  show  that  a 
few  workers  of  Cleveland  Pneumatic 
were  laid  off  in  Pennsylvania.  New 
Jersey  and  California.  The  workers  were 
quality  control  representatives  for 
aircraft  landing  gears.  Therefore,  the 
Department  is  amending  the  subject 
certification  to  include  the  other 
locations. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Cleveland  Pneumatic  Company  who 
were  adversely  afiected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-28.731  and  TA-W-28,732  is 
hereby  issued  as  follows: 

All  workers  of  the  Cleveland  Pneumatic 
Company,  Qeveland,  Ohio;  Fayette  City, 
Pennsylvania;  Little  Egg  Harbor,  New  Jersey 


and  Anaheim  Hills,  California  and  the 
Cleveland  Plating  Company,  Cleveland,  Ohio 
producing  aircraft  landing  gears  who  became 
totally  or  partially  separated  from 
emplo>'ment  on  or  after  May  21, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  15th  dav  of 
November  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-29019  Filed  11-24-93;  845  ami 

BiLUNC  COOE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emp!o>Tnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  puiT)ose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  the  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  6, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  6, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC.  this  8th  day  of 
November.  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Petitjonef  (Onion/WofVer&'firm) 

Good  Quality  Sewing  Company  (Wkrs) 

Robbtns  Conpany  (The)  (Wkrs)  ...„ 

Playtimer  Industries  LW  (V\*rs) _ 

Essex  Specialty  Products  (Co) 

Sargent-Fletchef  Co  (Co)  

Rociwell  International  Corp  (Co)  

Wean  Industries.  Inc  (l^A)  

Dyna  Turn  of  Oklahoma.  Inc  (Co) 

VougW  Ajfcralt  Co  (Co)  _. 

Kerr-McGee  Refining  (WKrs)  ...„ 

Kerr-McGee  Pipeline  (Wkrs)  

Bea.er  Precision  Products  (UAW) 

Aluminun  Co  of  America  (Wkrs) 

Maltinckrodt  Wedkal.  Inc  (Co) 

Elastimold  (Co)  

Smead  Manufacturing  (Wkrs) 

Shenango.  Inc  (USWA)  

Cooper  Industries,  Wagner  Brake  Oiv 
<I8EW). 


Appendix 


Location 


Honesdale.  PA  ... 

Kent.  WA „ 

EJizat>ettTvine.  PA 

Sayreville,  NJ 

El  Monte.  CA 

Seal  Beach.  CA  . 
Youngsfown.  OH 

Elk  City,  OK  

Dates.  TX  

Wynnewood,  OK 
Wynnewood,  OK 

Troy,  Ml 

Lafayette.  IN „ 

New  Haven.  MO 
Spring  Lake.  Ml  .. 

Hastings.  MN  

Neville  Island.  PA 
Hilliard,  OH 


Oato  re- 
ceived 


11/08/93 
11/08/93 
11/08/93 

11/08/93 
11f08/93 
11/08/93 
11/08/93 
11/08/93 
11/08,'93 
11/08/93 
11/08/93 

ii/oa«3 

11/08/93 
11/0a'93 
11/0a93 
11/08/93 
11/06/93 
11/08/93 


Dateofpeti- 
ton 


10/28/93 
10/27/93 
10/26/93 

10/26/93 
10/26«3 
10/19/93 
10/27/93 
1^27/93 
10/06/93 
10/25/93 
10/25/93 
10/06/93 
1QW/93 
11/01/93 
10/21/93 
11/01/93 
10/21/93 
9/27/93 


Petition 
No. 


29.198 
29.199 
29.200 

29.201 
29.202 
29.203 
29,204 
29,205 
29.206 
29,207 
29.208 
29.209 
29.210 
29.211 
29,212 
29.213 
29.214 
29.215 


Articles  produced 


Ladies'  &  Mens'  Knitting  Tops. 
Underground  Excavation  EqwprnenL 
Ladies'.  Mens'  and  Children's  Slip- 
pers. 
Automotive  Sealants  and  Adhesives. 
In-Flight  Refueling  Systems. 
Global  Positjoning  Sateliites. 
Steel  Processing  Machinery. 
Akifninun  Discs. 
Aircraft  Assemblies. 
Refirwry  Services. 
Pipeline  Services. 
BaM  Screws  for  Aircraft  Missiles. 
Aluminum  Ingots.  Extniswns.  Tuties, 
Tenriperature  Monitoring  Devices. 

Expandable  Files. 

Coke. 

Vehicle  Brake  Parts. 


!FR  Doc.  93-29020  Filed  11-24-93;  845  ami 
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rrA-W-29,056,  TA-W-29.057J 

Neles-Jamesbury,  Inc.,  Lincoln  Street 
Plant,  Worcester,  MA;  and  Neles- 
JamestHiry,  »nc..  Glens  Falls,  NY; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  20. 1993.  in 
response  to  a  petition  which  was  filed 
on  September  20. 1993.  on  behalf  of 
workers  at  Neles-Jamesbury.  Inc.. 
Lincoln  Street  Plant,  Worcester. 
Massachusetts  (TA-W-29.056)  and 
Glens  Falls.  New  York  (TA-W-29.057). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
ser\e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washir\gton,  DC  this  15th  day  of 
November  1993. 

Marvin  NL  Fooks. 

Director.  Office  of  Trade  Adjvstinent 
Assistance. 

IFR  Doc.  93-29021  FUed  li-24-93;  8  45  am] 

BILUNG  CODE  451»<3(MI 


rTA-W-28,90^ 

Pci^k.er  Hannifin,  Trumann,  AR;  Notice 
of  Revised  Determination  on 
Reconsideration 

On  November  10. 1993.  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  engaged  in  employment 


related  to  the  production  of  air 
conditioning  hoses  for  vehicles  at  the 
subject  firm.  This  notice  will  soon  be 
published  in  the  Federal  Register. 

The  company  submitted  new 
information  on  reconsideration  showing 
that  it  lost  most  of  its  business  of  air 
conditioning  hoses  for  the  BOC  Division 
of  Genera!  Motors  (GM)  in  August.  1993 
and  will  iose  the  remainder  by  July. 
1994.  The  workers  producing  the  BOC 
air  conditioning  hoses  are  separately 
identifiable  from  other  workers  at  the 
plant. 

Reconsideration  findings  show 
worker  separations  occurred  at  the 
subject  facility  in  July  1993  and  will 
continue  until  July  1994. 

Other  findings  on  reconsideration 
show  that  the  lost  business  was 
relocated  to  Mexico  and  that  imports  of 
BOC  air  conditioning  hoses  are 
currently  occurring. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  Parker  Hannifin 's 
workers  in  Trumann,  Arkansas  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  air  conditioning  hoses  for  the  BOC 
Division  of  Cieneral  Motors  produced  at 
Trumann.  Arkansas.  In  accordance  with 
the  provisions  of  the  Act.  I  make  the 
following  revised  certification  for  the 
Parker  Hannifin  workers  in  Trumann. 
Arkansas. 

Ail  workers  of  Parker  Hannifin,  in 
Trumann,  Arkansas  producing  air 
conditioning  hoses  for  the  BOC  Division  of 
GM  and  who  became  totally  or  partially 
separated  from  emploj-ment  on  or  after  July 
1 ,  1993  are  eligible  to  apply  for  adjustment 


assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  15th  day 
of  November  1993. 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services.  Unemployment  Insurance 
Service. 

IFR  Doc.  93-29022  Filed  11-24-93;  8:45  ami 

BILUNG  CODE  4510-30-M 


[TA-W-28,909] 

Parker  Hannifin,  Trumann,  AR;  Notice 
of  Affirmative  Determination  Regarding 
Application  for  Reconsideration 

On  November  4. 1993.  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  October  8. 
1993  and  pubfished  in  the  Federal 
Register  on  October  28. 1993  (58  PR 
58187). 

The  company  submitted  new 
information  showing  decreased  sales 
and  employment  in  1993. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 
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Signed  at  Washington,  DC,  this  10th  day  of 
November  1993. 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services,  Unemployment  Insurance 
Service. 

[FR  Doc.  93-29023  Filed  11-24-93;  8:45  am) 

BILUNQ  CODE  45ia-<30-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborws  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat,  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
apphcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  apphcable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevaifing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  room  S-3014. 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  1 


Mar\'land 
MD930C46  (Nov.  26. 1993) 
MD930047  (Nov.  26, 1993) 

Pennsylvania 

PA930049  (Nov.  26,  1993) 
PA930051  (Nov.  26, 1993) 
PA930052  (Nov  26, 1993) 
PA930053  (Nov.  26, 1993) 
PA930054  (Nov.  26,  1993) 

Virginia 
VA930103  (Nov.  26, 1993) 

Volume  II 
Iowa 

IA930031  (Nov.  26,  1993) 
Kansas 

KS930061  (Nov.  26, 1993) 
Texas 

TX930088  (Nov.  26, 1993) 


TX930089  (Nov.  26, 1993) 
TX930090  (Nov.  26,  1993) 
Wisconsin 
W1930029  (Nov.  26,  1993) 
VVI930030  (Nov.  26. 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT930001  (Feb.  19, 1993) 

CT930003  (Feb.  19, 1993) 

CT930004  (Feb.  19, 1993) 
Delaware 

DE930009  (Feb.  12, 1993) 
Kentucky 

KY930025  (Feb.  19, 1993) 

KY930029  (Feb.  19. 1993) 
New  York 

NY930002  (Feb.  19.  1993) 
Pennsylvania 

PA930024  (Feb.  19, 1993) 

PA930029  (Feb.  19. 1993) 

Volume  II 
Iowa 

IA930004  (Feb.  19, 1993) 
Indiana 

IN930017  (Feb.  19, 1993) 
Kansas 

KS930004  (Feb.  19,  1993) 

KS930005  (Feb.  19, 1993) 

KS930O12  (Feb.  19, 1993) 
Louisiana 

LA930001  (Feb.  19,  1993) 

LA930004  (Feb.  19, 1993) 

LA930005  (Feb.  19. 1993) 

LA930009  (Feb.  19,1993) 

LA930014  (Feb.  19, 1993) 

LA930015  (Feb.  19,  1993) 

LA930016  (Feb.  19,1993) 

LA930017  (Feb.  19. 1993) 

LA930G18  (Feb.  19, 1993) 
Ohio 

OH930001  (Feb.  19, 1993) 

OH930002  (Feb.  19, 1993) 

OH930003  (Feb.  19, 1993) 

OH930012  (Feb.  19, 1993) 

OH930028  (Feb.  19, 1993) 

OH930029(Feb.  19, 1993) 

OH930035  (Feb.  19, 1993) 
Texas 

TX930006(Feb.  19, 1993) 
TX930008  (Feb.  19, 1993) 
TX930012  (Feb.  19, 1993) 
TX930063  (Feb.  19,  1993) 
TX930067  (Feb.  19. 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printmg  Office 
(GPO)  document  entitled  "General  W  age 
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Detenninations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depositor)'  Libraries  across 
the  countrj'.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  19th  day  of 
November  1993. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  93-26892  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  4S10-27-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandator^'  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977, 

l.PeabodyCoalCo. 

[Docket  No.  M-93-302-C] 

Peabody  Coal  Company,  P.O.  Box 
1990,  Henderson,  Kentucky  42420  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley-wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Camp  No.  11  Mine  (I.D.  No.  15- 
08357)  located  in  Union  County, 
Kentucky.  Due  to  the  width  of  the  coal 
panels  and  required  production,  the 
petitioner  proposes  to  use  hi^-voltage 
(2400  volt)  longwall  equipment  in  the 
No.  9  Seam  inby  the  last  open  crosscut. 
The  petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  Red  Brush  Coal  Company 

(Docket  No.  M-93-303-C] 

Red  Brush  Coal  Company,  1668 
Maple  Avenue.  Shanujldn,  Pennsylvania 


17872  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  other  electnc  equipment; 
requirements  for  permissibility)  to  its  7 
Vein  Slope  (ID.  No.  36-08246)  located 
in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  aaj'time  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  tor  Comineats 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  27, 1993.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  Noveml)er  17, 1993. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

(PR  Doc.  93-29024  Filed  11-24-93;  8:45  am] 
BILUNQ  CODE  48M-43-P 


Occupational  Safety  and  Healtli 
Administration 

OSHA  Training  Institute  Education 
Centers 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSH.\).  Department  of 

Labor. 

ACTION:  Request  for  proposals. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
conducts  short-term  technical  training 
in  occupational  safety  and  health 
through  the  OSHA  Training  Institute  in 
Des  Plaines,  Illinois.  In  recent  years,  the 
number  of  private  sector  personnel  and 
Federal  personnel  from  agencies  other 
than  OSHA  requesting  training  has 
increased  beyond  the  capacity  of  the 
OSHA  Training  Institute  to  meet  the 
d&mand.  In  October  1992.  OSHA  began 
a  pilot  project  to  test  the  feasibility  of 
using  other  training  or  educational 
institutions  to  conduct  OSHA  Training 
Institute  courses  for  private  sector 
personnel  and  for  Federal  perscnnel 
from  agencies  other  than  OSHA.  Based 


on  the  success  to  date  of  this  pilot 
project,  OSHA  is  expanding  the 
procram. 

Tnis  notice  announces  the 
opportunity  for  interested  organizations 
to  submit  applications  to  become  OSHA 
Training  Institute  Education  Centers. 
Applications  will  be  rated  on  a 
competitive  basis,  and  four 
organizations  will  be  selected  to 
participate  in  the  project  Complete 
application  instructions  are  contained 
in  this  notice. 

Authority  for  this  program  may  be 
found  in  sections  21(b)  and  (c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  670)  (the  OSH  Act). 
DATES:  Applications  must  be  received 
by  January  21, 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  the  Division  of  Training 
and  Educational  Programs,  Office  of 
Training  and  Education.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  1555  Times  Drive. 
Des  Plaines.  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Mouw,  Chief.  Division  of 
Training  and  Educational  Programs,  or 
Zigmas  Sadauskas,  Director,  OSHA 
Training  Institute,  Ofiice  of  Training 
and  Education,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  1555  Times  Drive.  Des  Plaines, 
Illinois  60018,  telephone  (708)  297- 
4810. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  0S1L\  Training  Institute 
conducts  79  short-term  technical 
training  courses  in  OSHA  standards, 
policies,  and  procedures  for  persons 
responsible  for  enforcing  or  directly 
supporting  the  OSH  Act,  private  sector 
employers  and  employees,  and  Federal 
personnel  from  agencies  other  dian 
OSHA.  Its  primary  responsibilit)  is  to 
the  first  group:  Federal  and  State 
compliance  officers  and  State 
consultation  program  staff.  Private 
sector  and  Federal  personnel  from 
agencies  other  than  OSHA  receive 
training  on  an  "as  available"  basis. 

In  recent  years  the  demand  for 
training  has  increased  from  all  three 
groups.  Resources  of  the  OSHA  Training 
Institute  have  not  increased  at  a  rate  that 
can  keep  up  with  the  demand.  As  the 
number  of  Federal  and  State  personnel 
engaged  in  enforcement  or  consultation 
being  trained  has  increased, 
opportunities  for  training  for  private 
sector  personnel  and  Federal  personnel 
from  agencies  other  dian  OSHA  have 
remained  static  or  have  decreased. 

In  order  to  meet  the  increased 
demand  for  its  courses,  the  OSHA 
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Training  Institute  selected  four 
educational  institutions  to  conduct 
OSHA  Training  Institute  courses  for 
private  sector  personnel  and  Federal 
perscmnel  from  agencies  other  than 
OSHA.  These  OSHA  Training  Institute 
Education  Centers,  which  were  selected 
through  a  nationwide  competitive 
process  are:  Georgia  Tech  Research 
Institute,  Atlanta.  Georgia;  Maple 
Woods  Community  College,  Kansas 
City,  Missouri;  Red  Rocks  Community 
College.  Lakewood.  Colorado;  and  the 
University  of  California.  San  Diego, 
California. 

The  OSHA  Training  Institute  now 
proposes  to  expand  the  number  of 
OSHA  Training  Institute  Education 
Centers  from  four  to  eight. 

Scope 

OSHA  will  enter  into  nonfinancial 
agreements  with  four  colleges, 
universities  or  other  nonprofit  training 
organizations  to  conduct  OSHA  courses 
for  private  sector  persormel  and  Federal 
personnel  from  agencies  other  than 
OSHA.  The  four  new  OSHA  Training 
Institute  Education  Centers  will  be 
located  in  four  OSHA  Regions,  one  per 
region.  The  four  OSHA  Regions  contain 
the  fallowing  states. 

1.  Region  l.  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont. 

2.  Region  n.  New  Jersey  and  New 
York. 

3.  Region  III:  Delaware.  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia. 

4.  Region  VI:  Arkansas.  Louisiana, 
New  Mexico.  Oklahoma,  and  Texas. 

The  new  OSHA  Training  Institute 
Education  Centers  will  be  selected 
through  a  nationwide  competitive 
process.  This  notice  soHcits  appUcations 
from  organizations  interested  in 
participating  in  the  project. 

Applicants  selected  to  participate  as 
OSHA  Training  Institute  Education 
Centers  wrill  be  expected  to  present  five 
courses,  consisting  of  four  general 
industry  OSHA  courses:  Course  204A, 
Machinery  and  Machine  Guarding 
Standards;  Course  501,  A  Guide  to 
Voluntary  Compliance  in  Safety  and 
Health;  Course  521,  OSHA  Guide  to 
Voluntary  Compliance  in  the  Industrial 
Hygiene  Area;  and  Course  600. 
Collateral  Duty  Course  for  Other  Federal 
Agencies;  and  one  construction  industry 
course:  Course  500,  Basic  Instructor 
Course  in  Occupational  Safety  and 
Health  Standards  for  the  Construction 
Industry.  Additional  information  about 
each  of  these  courses  is  in  the  appendix 
to  this  notice. 

Applicants  will  be  selected  based 
upon  their  occupational  safety  and 


health  experience,  their  nonacademic 
training  background,  the  availabiUty  of 
classroom  and  lodging  facilities,  and 
access  to  nationwide  transportation. 
OSHA  will  support  the  program  by    v 
providing  curriculum  outlines,  masters 
of  student  handouts,  and  orientation  to 
OSHA  course  presentation.  OSHA  also 
will  provide  assistance  in  presenting 
and/or  answering  questions  on  OSHA 
policy. 

The  project  will  be  18  months  in 
duration.  OSHA  vdil  monitor  each  of 
the  new  OSHA  Training  Institute 
Education  Centers  to  evaluate  the 
effectiveness  of  their  programs.  If 
performance  is  satisfactory  at  the  end  of 
the  18-month  period,  OSHA  will  enter 
into  a  new  agreement  for  a  2-year 
period.  Continuation  of  this  agreement 
will  be  dependent  on  continued 
satisfactory  performance  and  mutual 
interest  of  the  parties  in  continuing  the 
OSHA  Training  Institute  Education 
Center  program.  OSHA  may  initiate 
modifications  to  agreements  to  increase 
or  decrease  the  number  of  different 
OSHA  courses  offered  by  the  OSHA 
Training  Institute  Education  Centers. 

Eligibility 

Any  nonprofit  public  or  private 
college  or  university  is  eligible  to  apply. 
Any  other  nonprofit  organization  that 
can  demonstrate  that  training  or 
education  is  part  of  its  mission  and  that 
more  than  50  percent  of  its  staff  and 
dollar  resources  is  devoted  to  training  or 
education  is  also  eligible  to  apply. 

In  addition  to  meeting  the  eligibility 
criteria,  apphcants  must  have  a  physical 
presence  in  the  Region  for  which  they 
are  applying.  For  example,  an  eligible 
natioiial  organization  based  in  San 
Francisco  that  has  a  training  facility  in 
New  York  Qty  would  have  a  physical 
presence  in  Region  H.  On  the  other 
hand,  a  national  organization  based  in 
Chicago  that  rents  hotel  space  to 
provide  training  at  multiple  sites  around 
the  county  would  be  considered  to  have 
a  physical  presence  only  in  IlHnois  and 
would  not  be  qualified  to  apply. 

A  training  or  educational  institution 
may  elect  to  apply  for  this  program  in 
partnership  with  a  safety  and  health 
organization  that  is  not  primarily  a 
training  organization.  For  example,  a 
university  could  enter  into  an  agreement 
with  a  labor  union  that  provides  for  the 
use  of  university  classrooms  and  facuhy 
supplemented  by  union  safety  and 
health  professionals. 

If  two  or  more  organizations  wish  to 
apply  as  a  consortium,  a  training  or 
educational  member  of  the  consortium 
must  be  designated  as  the  lead 
organization.  OSHA  will  only  enter  into 


a  nonfinancial  agreement  with  the  lead 
organization. 

Financial  Considerations 

Organizations  selected  as  OSHA 
Training  Institute  Education  Centers 
will  not  be  provided  funding  by  OSHA 
to  support  this  effort.  The  Centers  will 
be  expected  to  support  their  OSHA 
training  through  Aeir  normal  tuition 
and  fee  structures. 

Length  of  Project 

The  project  will  start  July  1. 1994.  and 
will  run  for  18  months. 

OSHA  Training  Institute  Education 
Center  Responsibilities 

Each  OSHA  Training  Institute 
Education  Center  will  be  responsible  for 
the  following: 

1.  Arranging  to  have  instructors 
assigned  to  teach  OSHA  courses  attend 
OSHA  orientation. 

2.  Scheduling  courses.  Courses  are  to 
be  scheduled  on  a  year-round  basis, 
with  each  course  being  offered  more 
than  once  a  year.  For  the  initial  period. 
July  1  to  September  30, 1994,  each 
OSHA  Training  Institute  Education 
Center  must  schedule  a  minimum  of 
three  course  sessions  and  train  a 
minimum  of  100  students. 

3.  Publicizing  the  availabihty  of 
courses. 

4.  Registering  students. 

5.  Purchasing,  or  otherwise  obtaining, 
audiovisual  materials  for  use  in  courses. 

6.  Reproducing  handouts  for  students. 

7.  Conducting  courses  in  accordance 
with  materials  and  instruction  provided 
by  OSHA. 

8.  Monitoring  courses  to  ensure  that 
OSHA  course  outlines  are  being 
followed. 

9.  Collecting  course  evaluation  data 
from  students  in  accordance  with  OSHA 
procedures. 

10.  Maintaining  student  registration 
and  attendance  records. 

11.  Issuing  course  completion 
certificates  to  students.  These 
certificates,  which  must  be  approved  by 
OSHA,  certify  that  a  student  has 
completed  training  in  a  particular 
course. 

12.  Providing  the  OSHA  Training 
Institute  with  registers  of  successful 
course  completers. 

13.  Providing  the  OSHA  Training 
Institute  with  a  schedule  showing  the 
dates,  times,  and  locations  of  every 
OSHA  course  to  be  offered. 

14.  Maintaicing  clearly  identifiable 
records  of  tuition  and/or  fees  collected 
from  OSHA  course  students. 

15.  Arranging  for  the  availability  of 
appropriate  accommodations  for 
students. 
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OSHA  Training  Institute 
Responsibilities 

The  OSHA  Training  Institute  will  be 
responsible  for  the  following: 

1.  Providing  OSHA  Training  Institute 
Education  Center  instructors  with 
orientation  on  how  the  OSHA  Training 
Institute  teaches  OSHA  courses. 

2.  Providing  a  detailed  course  outline 
for  each  OSHA  course  to  be  presented 
by  the  OSHA  Training  Institute 
Education  Center. 

3.  Pronding  a  master  copy  of  the 
student  handouts  for  each  course  to  be 
presented. 

4.  Providing  answers  for  and  technical 
assistance  on  questions  of  OSHA  policy 

5.  Monitoring  the  performance  of 
OSHA  Training  Institute  Education 
Centers  through  on-site  visits,  including 
unannounced  attendance  at  courses, 
and  examining  records  of  registrations, 
course  attendance,  tuition  collections 
and  personnel  records  concerning 
qualifications  of  staff  assigned  as 
instructors. 

6.  Evaluating  the  effectiveness  of  the 
OSHA  Training  Institute  Education 
Centers. 

In  addition  to  these  responsibilities, 
which  will  be  included  in  the  agreement 
between  OSHA  and  the  OSHA  Training 
Institute  Education  Center,  OSHA  will 
make  every  effort  to  have  an  OSHA  staff 
member,  usually  from  an  OSHA 
Regional  or  Area  Office,  available  for  a 
portion  of  each  OSHA  Training  Institute 
Education  Center  training  session  to 
answer  questions  of  OSHA  policy. 

Application  and  Selection  Procedures 

Eligible  orgemizations  wishing  to  be 
considered  for  selection  as  an  OSHA 
Training  Institute  Education  Center 
should  prepare  an  application  in 
accordance  with  the  instructions 
contained  in  this  notice. 

Applications  are  to  be  submitted  to 
the  OSH.\  Office  of  Training  and 
Education,  Division  of  Training  and 
Educational  Programs,  1555  Times 
Drive.  Des  Plaines,  Illinois  66018.  The 
submission  is  to  consist  of  one  original 
and  two  copies  of  the  apphcation. 
Applications  should  not  be  bound  or 
stapled  and  should  only  be  printed  on 
one  side  of  the  page.  All  applications 
must  be  received  no  later  them  4:30  p.m. 
Central  Standard  Time,  January  21. 
1994. 

OSHA  will  convene  a  panel  of  OSHA 
staf:  to  review  and  rate  the  applications. 
Following  the  panel  review,  OSHA  staff 
may  conduct  an  on-site  review  of  highly 
rated  applicants  before  making  a 
selection.  The  final  selections  will  be 
made  by  the  Assistant  Secretary. 

All  applicants  will  be  notified  in 
writing  of  their  selection  or 


nonselection.  it  is  anticipated  that  final 
selections  will  be  made  by  May  1, 1994. 
OSHA  will  enter  into  a  nonfinancial 
agreement  with  each  successful 
applicant.  The  agreement  will  cover  the 
responsibilities  of  both  parties. 

Appeals 

There  is  no  appeal  procedure  for 
unsuccessful  applicants.  Any  applicant 
may  request  a  copy  of  the 
documentation  of  its  own  review  by 
writing  to  the  OSHA  Office  of  Training 
and  Education,  Division  of  Training  and 
Educational  Programs,  1555  Times 
Drive,  Des  Plaines,  IlUnois  60018. 

Content  of  Applications 

Each  application  must  address  each  of 
the  following  points: 

1.  Identifying  Information.  Provide  the 
name  and  address  of  the  applicant 
organization.  If  the  mailing  address  is  a 
post  office  box,  also  provide  the  street 
address.  Provide  the  name,  title,  and 
telephone  number  of  the  contact  person 
who  can  answer  questions  about  the 
application. 

2.  Authority  to  Apply.  Provide  a  copy 
of  the  resolution  by  the  Board  of 
Directors,  Board  of  Regents,  or  other 
governing  body  of  the  applicant 
organization  approving  the  submittal  of 
an  application  to  OSHA  to  become  an 
OSHA  Training  Institute  Education 
Center. 

3.  Nonprofit  Status.  Include  evidence 
of  the  nonprofit  status  of  the  applicant 
organization.  A  letter  from  the  Internal 
Revenue  Service  or  a  statement 
included  in  a  recent  audit  report  is 
preferred.  In  the  absence  of  either  of 
these,  a  copy  of  the  articles  of 
incorporation  showing  the  nonprofit 
status  will  be  accepted. 

4.  Status  as  a  Training  Organization. 
This  section  applies  only  to  applicants 
that  are  not  colleges  or  universities. 

Show  that  training  or  education  is  a 
principal  activity  of  the  applicant 
organization.  Through  audit  reports, 
annual  reports,  or  other  documentation, 
demonstrate  that  for  the  last  2  years 
more  than  50  percent  of  the  applicant's 
funds  have  been  used  for  training  and 
education  activities  and  more  than  50 
percent  of  its  staff  resources  have  also 
been  used  for  this  purpose. 

5.  Occupational  Safety  and  Health 
Experience.  Describe  the  applicant's 
relevant  course  offerings  for  the  last  2 
years.  Include  copies  of  catalogs  and 
other  recruitment  materials  that  provide 
descriptive  material  about  courses.  For 
each  course,  include  the  dates  the 
course  was  offered  and  the  number  of 
students  who  completed  the  course. 
Also  include  descriptive  material 
similar  to  the  information  contained  in 


the  appendix:  course  description, 
objectives,  topic  outline,  number  of 
hours,  and  laboratories  or  other 
practical  hands-on  exercises  included  in 
the  course. 

6.  Staff  Qualifications.  Describe  the 
qualifications  of  staff  teaching 
occupational  safety  and  health  courses. 
Indicate  the  professional  qualifications 
of  each,  such  as  Certified  Safety 
Professional  (CSP),  Professional 
Engineer  (PE),  or  Certified  Industrial 
Hygienist  (CIH).  Also  describe  staff 
knowledge  off  and/or  experience  with 
Federal  OSHA  standards  and  their 
application  to  hazards  and  hazard 
abatement.  Include  resumes  of  current 
staff  and  position  descriptions  and 
minimum  hiring  qualifications  for  all 
positions,  whether  filled  or  vacant,  that 
may  be  assigned  to  conduct  OSHA 
classes. 

7.  Classroom  Facilities.  Describe 
classroom  facilities  available  for 
presentations  of  the  courses.  Include 
number  off  students  accommodated, 
desk  arrangements,  and  availability  of 
audiovisual  equipment.  Also  describe 
appropriate  laboratory  facilities  and 
other  facilities  available  for  hands-on 
exercises.  Indicate  provisions  for 
accessibility  for  persons  with 
disabilities. 

8.  Recruitment  and  Registration. 
Explain  procedures  for  recruiting 
students  from  Federal  agencies  other 
than  OSHA  and  from  the  private  sector. 
Describe  registration  procedures 
including  provisions  for  cancellation, 
furnishing  enrollees  with  hotel 
information,  and  tuition  or  fee 
collection. 

9.  Accommodations.  Provide  a 
representative  listing  of  hotels  available 
for  student  accommodatidn  and  given 
sample  room  rates.  Explain  how 
students  will  be  transported  between 
the  hotels  and  classes.  Also  describe  the 
food  service  and  restaurants  available  in 
both  the  area  in  which  the  classes  will 
be  held  and  the  area  where  the  hotels 
are  located. 

10.  Location.  Describe  the 
accessibility  of  the  training  facility  for 
students  from  all  parts  of  the  countr)'. 
Include  such  items  as  distance  from  a 
major  airport,  number  of  airlines  serving 
the  airport,  transportation  from  the 
airport  to  hotels,  and  distance  from  the 
interstate  system.  Also  describe  the 
proximity  of  the  training  facility  to  the 
nearest  OSHA  Regional  or  Area  Office, 
including  the  distance,  and  give  the 
approximate  driving  or  other  travel 
time. 

11.  Tuition.  Provide  a  copy  of  the 
applicant  organization's  tuition  and  fee 
schedule.  Explain  how  tuition  and/or 
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fees  will  be  computed  for  each  course, 
refarenrlDg  the  schedule. 

12.  Nondiscrimination.  Provide 
copies  of  the  applicant  organization  s 
nondiscrimination  policies  covering 
staf  [land  students.  In  the  absence  of  a 
wrijten  policy,  explain  how  the 
appjicant  will  ensure  that  staff  and 
stut  ^nts  are  selected  without  regard  to 
ract ,  color,  notional  origin,  sex,  age.  or 
dist  I  ilitv. 

i:  i  Off-site  Courses  Successful 
app  cants  u-ill  be  expected  to  conduct 
cou  !  es  at  sites  other  than  their  own 

i  ties  at  the  request  of  organizations 
spoi  I  ioring  trainLng.  Explain  the 
pro<  (  dures  that  will  be  used  to  8s.sure 

<  lassroom  facdhties  and 
acrx  \  timodatioas,  if  approphate,  are 
ad8{  late  and  that  instructional  stiff,  if 
difft  ;ent  from  those  individuals 
iiidji  ied  in  item  6  abovs,  Staff 
ficatioGs,  meet  the  hiring 


Qua 


Troi 


a 
and 
been 


sian  iards  included  in  that  itein. 

Rev:  t  w  Criteria 

A  ;  anel  of  OSHA  staff  will  rtview  the 
appl  rations.  It  will  conpider  eech  of  the 
factqt  listed  below: 


O  .upational  Safety  and  Health 


d  1  ing  Experience 

.  :  vidence  that  occupational  safety 
I  1  salth  training  or  education  has 
n  i  m  ongoing  program  of  the 
appl  ^t  organization.  Reviewers  will 
exanjine  the  number  of  different 
occupational  safety  and  health  courses 
offered  by  the  applicant  organization 
over|the  past  2  years,  the  length  of  the 
couries.  the  number  of  students 
completing  each  course,  and  the  number 
of  times  each  course  was  offered. 
Successful  applicants  will  also  include 
samples  of  course  announcements, 

b.  Qualifications  of  personnel 
teaching  occupational  safetv  and  health 
courses.  These  include  academic 
training  in  occupational  safety  and 
healt  >  subjects,  experience  with  the 
appa  ation  of  Fedenl  OSHA  standards 
to  ha  'fcrd>  and  hazard  abatement. 
profciEior-c:!  certification,  practical 
expeii  3nce  in  the  field  of  occupational 
safet]  and  health,  and  training 
expei!  ;nce.  Training  experience  is 
defin  » i  as  experience  in  training 
worknts  or  managers  in  nonacjademic 
situations. 

2.Adi} '-JOcy  of  Training  Fa cihties.      . 
Pot  Jkitial  for  accomirodatu;g  classes 
"'  \o  40  students  on  a  year-round 
n  settings  comparable  to  Lhose  of 
the  OSHA  Training  Institute.  Items 
considered  will  include  classroom 
layout,  e.g.  desks  or  tables  for  students, 
ovailability  of  audiovisual  equipment, 
reproduction  facilities  for  handouts,  and 


of2o 
basis 


availability  of  appropriate  laboratory 
and/or  hands-on  lacibties.  Accessibility 
for  persons  with  disabihties  will  also  be 
considered. 

3.  Recruitment  and  Registration 
Procedures 

Reasonableness  of  the  applicant's 
procedures  for  recriiiUng  and  registerir.g 
students.  Methods  of  reachL-.g  potential 
students,  ease  of  registration,  provisic.ns 
for  cancellations,  and  system  for 
informing  students  of  available 
accommodations  and  materials 
necessary  for  the  course,  if  any,  are 
among  the  items  that  will  be  reviewed. 

4  Accommodations  and  Location 

Availability  of  lodging  and  restaurant 
facilities,  access  to  nationwide 
transportation,  and  proximity  to  an 
OSHA  Area  or  Regional  Office. 
Accommodations,  preferably  naticcal 
hotel/mote!  ciiains,  and  restsuraiits 
should  be  reasonably  priced  and  should 
be  widiin  a  few  miles  of  the  training 
facility.  A  major  airport  with  regular 
serrice  to  all  parts  of  the  country  should 
be  viithin  a  reasonable  driving  time 
from  the  hotel  and  training  locations 
Interstate  highways  should  also  be 
viithin  reasonable  distance.  The  nearest 
OSHA  Office  should  be  within  1  hour's 
travel  time  of  the  principal  training  site 
to  facilitate  OSHA  participation  in 
training  sessions. 

5.  Tuition 

Conformance  of  proposed  tuition  and/ 
or  fiees  with  the  established  policies  of 
the  applicant  and  reasonableness  of  the 
charges. 

6.  Nondiscriwination 

Adherence  of  the  applicant  s  policies 
with  Federal  requirements. 

7.  Off-site  Courses 

Experience  and/or  ability  of  the 
apphcant  to  conduct  courses  at  sites 
other  than  its  own  facility. 

Prop<Kal  Conferences 

The  OSHA  OfBce  of  Training  and 
Education  will  hold  two  proposal 
conferences.  These  are  intended  to 
provide  potential  applicants  with 
information  about  the  OSHA  Training 
Institute  including  a  tour  of  the  facility, 
OSHA  Training  Institute  courses  and 
methods  of  instruction,  and 
administrative  requirements  for  OSHA 
Training  Institute  Education  Centers. 
They  will  also  feature  question  and 
answer  sessions  about  the 
documentation  expected  in 
apphcations. 

The  proposal  conferences  v/ill  be  held 
from  9:30  a.m.  to  12:30  p.m.  on 


December  9  and  December  14. 1993,  at 
the  OSHA  Office  of  Trainmg  and 
Education.  1555  Times  Drive,  Des 
Plaines.  Illinois  60018.  Perscms 
interested  in  attending  one  of  these 
conferences  should  contact  Ronald 
Mouw.  Chief.  Division  of  Training  and 
Educational  Programs,  or  Helen  Eeall. 
Training  Speciahst,  at  (708)  297-?610  to 
obtain  information  about  local  hotel 
accommodatjons  and  transportuticn  It 
is  not  necessary  to  register  for  the 
conferences. 

Signed  at  WasbingJon.  DC,  this  Iftiij  day  of 
November.  1993. 

losrpb  A.  Dear, 

Assisinn:  Sixrptury  of  Leber  fcr  Chft.jMlit>TMJ 
SafptyardHnoJth. 


Appendix 

CoujTp  204A.  MachiT^ry  and  Muri.ir.i- 
Guarding  Standards 

1.  Course  Desa-ipf:on.  The  cojr^f  pjovidi::; 
J/ie  student  wiih  an  ovK-view  of  vanr.,s  typtf 
of  common  macbiner.'  and  related  wl»^iy 
standards.  The  course  p.tjvide*  guidance  m 
recognizing  htzards  sjcb  ss  t.'jose  crebied  by 
poi;its  of  operation,  isgoi.ng  nip  pj;c:s, 
rotating  parts,  ar-d  flying  chips  or  s-pirks,  aad 
provides  same  optiocg  to  achieve  dCB'taier.i. 
A  6e!d  tiip  is  provided  to  enhance  sijd^ijii." 
kr.o\vIedge  of  machinf  suardiag  standcj-dj. 
The  OSHA  Traiaing  Institute  8\vsrds  2  5 

CEl ''s  for  this  course. 

2.  Course  Objectives.  Students  con)p4Hir.g 
this  course  should  be  able  to: 

a.  Identih-  various  machines  and  f^iesi 
functions; 

b.  Identi^  comnicn  machinery  hazanij ; 
c  Recomirend  selected  abatement 

methods;  and 

d.  Selea  the  appropridle  OSHA  ster.da.'d 
that  applies  to  a  hazard. 

3.  Course  Topics,  a.  Introduction,  prelesl 
and  pretest  review,  posttest  and  postlest 
review — 2  hours. 

b.  Hazards  and  standards  workihop  aiid 
review— 2  hours.  In  this  workshop,  writtf  n 
hazard  condiTions  are  researched,  and 
standards  are  reviewed  and  referenced.  Ora; 
rex-iew  also  incorporates  policy  relating  to 
specific  conditions. 

c.  Inspection  fieid  trip  to  machine  shop 
operations  and  inspection  writeup — 6  hpur» 

The  class  is  taken  to  facilities  with 
extensive  and  varied  metalworking  and 
woodworking  operations  following  tY"* 
discussions  of  machinerv.  terrainoloex-,  and 
29  CFR  1910.211-1910.219.  It  expos«  the 
students  to  operations  including  lethes, 
mills  boring  machines,  screw  machin-.»s, 
woodworking  machines,  njechanical  power 
presses,  and  power  trar.ymission  app^rtlui. 
Students  are  given  an  opportunity  to  epplv 
hazard  recognition  concepts  on  a  site 
Inspection  at  an  operating  faci!:ty  with  a 
variety  of  machine  operations.  Tbey  evaJjaK 
and  document  any  mechinery  and  ii.<ir:faiaf 
guarding  hazards,  then  return  to  the 
classroom  to  research  the  siandaids  for 
citation  references.  They  present  an  orol 
rejxirt  on  their  findings. 
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d.  Review  of  29  CFR  Part  1910.  Subpart  0, 
machinery  and  machine  guarding  concepts — 
1  hour. 

e.  Review  of  29  CFR  1910.211  and  29  CFR 
1910.212.  definitions,  guarding  and  devices, 
general  requirements — 2  hours. 

f  29  CFR  Subpart  J,  1910.147,  control  of 
hazardous  energy  sources  (lockout/tagout), 
.  and  29  CFR  Subpart  S.  1910.332-1910.335. 
electrical  safety-related  work  practices — 2 
hours- 

g  29  CFR  Subpart?,  1910.242-1910.244. 
portable  powered  tools — 1  hour. 

h.  29  CFR  1910.212  and  section  5(a)(1)  of 
the  OSH  Act.  robotic- safeguarding — 1  hour 

i.  29  CFR  1910.213.  woodworking 
machinery  requirements — 2  hours. 

j.  29  CFR  1910.215,  abrasive  wheel 
machinery — 1  hour. 

k.  29  CFR  1910.216,  mills  and  calenders— 
1  hour. 

1.  29  CFR  1910.217.  mechanical  power 
presses — 2  hours. 

m.  29  CFR  1910.218,  forging  machines— 1 
hour. 

n  29  CFR  1910.219,  power  transmission 
apparatus — 1  hour. 

Course  500.  Basic  Instructor  Course  in 
Occupational  Safety  and  Health  Standards 
for  the  Construction  Industry 

1.  Course  Description.  The  course  is 
designed  for  students  in  the  private  sector 
who  are  interested  in  developing  safety  and 
health  programs  in  the  construction  industry. 
Special  emphasis  is  placed  upon  those  areas 
in  construction  that  are  the  most  hazardous, 
using  OSHA  standards  as  a  guide.  Course 
participants  are  briefed  on  effective 
instructional  approaches  and  the  effective 
use  of  visual  aids  and  handouts.  The  course 
features  demonstrations  and  hands-on  use  of 
various  construction  tools  and  equipment. 
Successful  completion  of  this  course 
qualifies  the  student  to  conduct  both  a  10- 
hour  and  a  30-hour  construction  safety  and 
health  course  and  to  issue  OSHA  cards  to 
participants  certif>'ing  course  completion. 
The  OSHA  Training  Institute  awards  2.5 
CEU's  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  define  construction  terms  found  in 
OSHA  standards; 

b.  present  effective  safety  and  health 
training  programs  in  accordance  with  OSHA 
construction  standards,  regulations,  and 
gijidelines: 

c.  identify  hazards  and  determine 
appropriate  standards; 

d.  prepare  reports  citing  the  conditions 
found;  and 

e.  identify  methods  to  abate  hazards. 

3.  Course  Topics,  a.  Introduction,  pretest 
and  pretest  review,  overview  of  the  OSH  Act 
and  OSHA.  introduction  to  OSHA  standards, 
posttest  and  posttest  revievir — 4  hours. 

\j.  Safet>'  programs,  inspections,  targeting 
and  penalties — 1  hour. 

c.  Training  techniques — 2  hours. 

d.  29  CFR  Part  1904,  recordkeeping— 1 
hour. 

e.  29  CFR  Part  1926,  Subpart  D.  hazard 
communication — 1  hour. 

f  29  CFR  Part  1926,  Subpart  E,  health 
hazards  in  construction  and  personal 
protective  equipment — 3  hours. 


g.  29  CFR  Part  1926.  Subpart  F,  fire 
protection  and  prevention — 1  hour. 

h.  29  CFR  Part  1926,  Subparts  G,  O  and  VV, 
motor  vehicles — 1  hour. 

i.  29  CFR  Part  1926,  Subpart  H,  rigging— 

1  hour. 

j.  29  CFR  Part  1926,  Subpart  I,  tools— 1 
hour, 
k.  29  CFR  Part  1926,  Subpart  K.  electrical— 

2  hours. 

1  29  CFR  Part  1926.  Subpart  L.  scaffolds— 
2  hours. 

m.  29  CFR  Part  1926.  Subparts  M  and  X, 
walking  and  working  surfaces  and  ladders — 
1  hour. 

n  29  CFR  Part  1926,  Subpart  N.  cranes— 
1  hour. 

o  29  CFR  Part  1926,  Subpart  P, 
trenching — 2  hours. 

p.  29  CFR  Part  1926,  Subpart  Q.  concrete— 
1  hour. 

Course  501,  A  Guide  to  Voluntary 
Compliance  in  Safety  and  Health 

1.  Course  Description.  This  course  is 
intended  for  private  sector  personnel  from  all 
t>'pes  of  industries.  It  presents  detailed 
information  on  how  the  provisions  of  the 
OSH  Act  may  be  implemented  in  the 
workplace.  The  primary  focus  is  on  the 
basics  of  the  Act.  The  course  includes  an 
introduction  to  general  industry  standards 
and  provides  an  overview  of  the 
requirements  of  the  more  frequently 
referenced  standards.  Segments  of  the  course 
cover  rights  and  responsibilities  under  the 
Act.  contested  citations,  recordkeeping,  and 
Voluntary  Protection  Programs.  Successful 
completion  of  the  course  qualifies  the 
student  to  conduct  both  a  10-hour  and  a  30- 
hour  voluntary  compliance  course  and  to 
issue  OSHA  cards  to  participants  certifying 
course  completion.  The  OSHA  Training 
Institute  awards  2.5  CEU's  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  Locate  OSHA  safety  and  health 
standards,  policies,  and  procedures; 

b.  Describe  the  use  of  OSHA  standards  and 
regulations  to  supplement  an  on-going  safety 
and  health  program; 

c.  Identify  conunon  violations  of  OSHA 
standards; 

d.  Describe  appropriate  abatement 
procedures  for  selected  safety  hazards;  and 

e.  Describe  how  to  conduct  internal 
training  on  OSHA  regulations. 

3.  Course  topics,  a.  Pretest  and  review, 
posttest  and  review,  and  overview  of  the 
training  outreach  program — 2  hours. 

b.  Introduction  to  OSHA  standards  and 
hazard  violation  workshop — 2  hours.  The 
hazard  violation  workshop  introduces  the 
students  to  the  format  of  the  OSHA 
standards.  They  are  shown  how  the 
numbering  system  works,  then  must  identify 
the  applicable  standard  for  approximately  40 
hazardous  conditions. 

c.  Overview  of  the  OSH  Act  and  29  CFR 
Part  1903.  inspections,  citations  and 
proposed  penalties — 2  hours. 

d.  29  CFR  Part  1904— recordkeeping- 1 
hour. 

e.  29  CFR  Part  1910,  Subpart  D,  walking 
and  working  surfaces — 2  hours. 

f  29  CFR  Part  1910,  Subparts  E  and  L, 
means  of  egress  and  fire  protection — 2  hours. 


g.  29  CFR  Part  1910,  Subpart  H,  hazardous 
materials— 2  hours. 

h.  29  CFR  Part  1910,  Subpart  I,  personal 
protective  equipment — 1  hour. 

i.  29  CFR  Part  1910,  Subpart  J,  lockout/ 
tagout — Vi  hour. 

j.  29  CFR  Part  1910,  Subpart  N,  material 
handling — 1  hour  •     • 

k.  29  CFR  Part  1910,  Subpart  O,  machine 
guarding — 2  hours. 

1.  29  CFR  Part  1910,  Subpart  Q,  welding— 
2  hours. 

m.  29  CFR  Part  1910,  Subpart  S.  electrical 
standards  and  work  practices — 2V2  hours 

n.  29  CFR  Part  1910,  Subpart  Z,  hazard 
communication — IVj  hours. 

0.  29  CFR  Part  1910,  Subpart  Z, 
introduction  to  industrial  hygiene — 1'^ 
hours. 

Course  521,  OSHA  Guide  to  Voluntary 
Compliance  in  the  Industrial  Hygiene  Area 

1.  Course  Description.  This  course  is 
designed  for  privafe  sector  personnel  who  are 
interested  in  increasing  their  knowledge  of 
industrial  hygiene  practices  and  related 
OSHA  regulations  and  procedures.  Topics 
covered  include  permissible  exposure  limits, 
OSIiA  health  standards,  respiratory 
protection,  engineering  controls,  hazard 
communication,  sampling  instrumentation, 
and  workplace  health  program  elements. 
There  are  workshops  in  health  hazard 
recognition,  safety  and  health  program 
elements,  and  the  use  of  OSHA  standards. 
The  OSHA  Training  Institute  awards  2.5 
CEU's  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  Interpret  requirements  of  OSHA  health 
standards; 

b.  Recognize  potential  health  hazards  in 
the  workplace; 

c.  Perform  basic  health  hazard  evaluation 
using  OSHA  sampling  procedures; 

d.  Recommend  acceptable  strategies  for 
controlling  hazardous  conditions;  and 

e.  Describe  the  elements  required  for  an 
effective  workplace  health  protection 
program. 

3.  Course  Topics,  a.  Course  opening  and 
course  closing — 1  hour. 

b.  Air  contaminant  sampling — 2  hours. 

c.  Compliance  with  air  contaminant 
standards — 2  hours. 

d.  Compliance  with  hazard 
communication — I'/j  hours. 

e.  Compliance  with  hazardous  waste 
standards— 2  hours. 

f  Compliance  with  the  asbestos  standard— 

1  hour. 

g.  Compliance  with  the  bloodborne  disease 
standard — 1  hour. 

h.  Compliance  with  the  confined  space 
standard — 1  hour. 

i.  Compliance  with  the  noise  standard — 2 
hours. 

j.  Compliance  with  the  respirator 
standard — 2  hours. 

k.  Compliance  with  ventilation  standards — 

2  hours. 

1.  Detector  tube  sampling — 1  hour. 

m.  Elements  of  a  workplace  health  program 
and  safety  and  health  program  workshop — 
1  Vi  hours.  Students  are  presented  with  the 
elements  of  a  workplace  health  program  and 
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draft  a  safety  and  health  program  for  their 
own  workplaces. 

n.  Hazard  violation  workshop— l  hour. 
Students  are  presented  written  workplace 
scenarios  describing  hazards  and  are  to 
determine  which  OSHA  health  standards 
apply  and  why. 

0.  Health  hazard  recognization— l  hour. 
p.  Health  hazard  slide  workshop— l  hour. 

Students  are  shown  slides  depicting  health 
hazards  and  asked  to  identify  the  hazards. 

q.  OSHA  ergonomic  guidelines— 1  hour. 

r.  OSHA  recordkeeping  for  health— l  hour, 

Couria  600,  Collateral  Duty  Course  for  Other 
Federal  Agencies 

1.  Course  Description.  This  course 
introduces  Federal  agency  collateral  duty 
(part-time)  safety  and  health  personnel  to  the 
OSH  Act,  Executive  Order  12196,  29  CFR 
pa.1  11960,  and  29  CFR  part  1910.  It  enables 
them  10  recognize  basic  safety  and  health 
hazards  in  their  own  workplaces,  and  to 
effectively  assist  agency  safety  and  health 
officers  with  inspection  and  abatement 
effort!  A  mock  workplace  inspection  is 
conducted  and  student  findings  are 
reviewed.  The  OSHA  Training  Institute 
awards  2.2  CEU's  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  Dfescribe  the  OSH  Act,  29  CFR  part  1960 
and  29  CFR  part  1910; 

b.  Describe  major  provisions  of  Executive 
Orderl2196; 

c.  Identify  selected  safety  and  health 
hazards  and  the  corresponding  OSHA 
standards; 

d.  Describe  abatement  methods  for  selected 
safety  and  health  hazards;  and 

.  e.  Explain  and  apply  workplace  inspection 
procedures  consistent  with  established 
OSHA  policies,  procedure,  and  directives. 

3.  Course  Topics,  a.  Course  opening  and 
course  closing — 1  hour. 

b.  Hezard  communication — 1  hour. 

c.  Inspection  field  trip,  writeup  and 
review— 5  hours.  Students  are  introduced  to 
the  process  of  site  inspection,  i.e.,  what 
hazardous  conditions  or  activities  may  be 
observed  in  the  work  enviroiunent.  They  are 
taken  to  an  active  government  facility,  and 
evaluate  and  document  any  observed 
hazards.  After  returning  to  the  classroom, 
they  research  and  select  the  standards 
applicable  to  the  observed  hazards. 
Presentations  of  findings  are  made  to  the 
class. 

d.  Introduction  to  accident  investifiation- 
1  hour. 

e.  Introduction  to  the  OSH  Act,  Executive 
Order  12196,  and  29  CFR  part  1960—2  hours. 

f.  Introduction  to  OSHA  standards  and 
hazard  violation  workshop  and  review — 2 
hours.  The  hazard  violation  workshop 
introduces  the  students  to  the  format  of  the 
OSHA  standards.  They  are  shown  how  the 
numbering  system  works,  then  must  identify 
the  applicable  standard  for  approximately  40 
hazardous  conditions. 

g.  Office  safety— 1  hour. 

h.  29  CFR  part  1910,  Subpart  D,  walking 
and  working  surfaces— 1  hour. 

i.  29  CFR  part  1910,  Subparts  E  and  L, 
means  of  egress  and  fire  protection— 1  hour 

|.  29  CFR  part  1910,  Subpart  H,  hazardous 
materials — l  hour. 


k.  29  CFR  part  1910,  Subpart  I,  personal 
protective  equipment— 1  hour. 

1.  29  CFR  part  1910,  Subpart  N,  material 
handling — l  hour. 

m.  29  CFR  part  1910,  Subpart  O,  machine 
guarding  and  portable  tools— 1  hour. 

n.  29  CFR  part  1910.  Subpart  Q,  welding, 
cutting  and  brazing— l  hour. 

0.  29  CFR  part  1910,  Subpart  S,  electrical 
standards — 1  hour. 

p.  29  CFR  part  1910,  Subpart  Z, 
introduction  to  industrial  hygiene— 1  hour. 

IFR  Doc.  93-28915  Filed  11-24-93;  8;45  am) 
BUJJNG  CODE  aiO-36-M 


NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programs;  Permit 
Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

November  22, 1993. 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs,  National  Science 
Foundation,  Washington,  DC  20550. 
SUPPLEMENTARY  INFORMATION:  On 
October  19,  1993  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permit  for  taking  import  into 
USA-Port  of  Entry  Hulnimi  and  enter 
specially  protected  area,  was  issued  to 
Gerald  L.  Kooyman  on  November  20, 
1993. 

Guy  G.  Guthridge, 

Acting  Permit  Officer,  Office  of  Polar 
Programs. 

IFR  Doc.  93-29007  Filed  11-24-93;  8:45  ami 

BILUMS  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-133] 

General  Electric  Co.,  Humboldt  Bay 
Power  Plant;  Environmental 
Assessment  and  Rnding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  revised  10  CFR 
50.120  requirements  of  the  Code  of 
Federal  Regulations  to  the  Pacific  Gas 
and  Electric  Company  (the  licensee)  for 
the  Humboldt  Bay  Power  Plant  (HBPP). 
pursuant  to  10  CFR  50.12.  • 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120.  By  letter 
dated  July  28.  1993,  the  licensee  " 
identified  the  specical  conditions  that 
exist  at  the  HBPP  as  the  basis  for  this 
exemption  request. 

The  Need  for  the  Proposed  Action 

HBPP  is  a  boiling  water  reactor  that 
permanently  ceased  power  operations  in 
1984.  The  fuel  was  removed  from  the 
reactor  and  placed  in  the  spent  fuel 
pool.  A  possession-only  licensee  was 
issued  in  1985.  HBPP  is  currently  in 
SAFSTOR.  This  exemption  vvould 
reheve  the  licensee  from  the  training 
requirements  of  10  CFR  50.120,  that  are 
not  applicable  for  a  reactor  that  has  been 
defueled  and  in  SAFSTOR.  However,  it 
does  not  relieve  the  licensee  from 
previous  requirements  or  commitments 
to  train  and  quahfy  facility  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accidents  previously 
analyzed  in  the  Safety  Evaluation 
Report  (SER)  for  decommissioning 
HBPP.  The  licensee  stated  that  the 
nuclear  fuel  is  stored  in  the  spent  fuel 
pool.  In  addition,  there  are  no  credible 
accident  scenarios  that  could  result  in 
offsite  doses  that  would  exceed  a  small 
fraction  of  the  U.S.  Environmental 
Protection  Agenc>''s  "Protective  Action 
Guidelines"  as  evaluated  in  the  SER. 

The  proposed  action  would  not 
change  the  types  of  effluents  that  may 
be  released  offsite,  and  there  would  be 
no  significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposures  on-site. 
Accordingly,  the  NRC  concludes  that 
this  proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

VVith  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  effect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  staff  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
alternatives  urith  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 
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Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  for  HBPP. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
exemption  request.  No  other  agencies  or 
personnel  were  contacted. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  will  not  prepare  an  environmental 
impact  statement  for  the  proposed 
exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee's  letter  dated  Julv 
28.  1993.  and  the  NRC  staffs  Safety  ' 
Evaluation,  included  in  the  exemption, 
are  available  for  public  Inspection  at  the 
NRC's  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington  DC  20037.  and  at  Humboldt 
County  Librar)'.  421  I  Street.  Eureka.  C\ 
95501. 

Dated  at  Rockvtile.  Maryland,  this  19th  day 
of  No  ven±er.  1 993. 

For  the  Nuclear  Regulatory  Commission. 

John  H.  Aastin. 

Chief.  Decomrrissioning  and  Regulatory 
Issues  Branch.  Division  of  Low-Lew!  Waste 
Management  and  Decommissioning,  Office  of 
SucleoT  idaterial  Safety  and  Safegucrds. 
[PR  Doc  93-29015  Filed  11-24-93;  8:43  am] 
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Decommissioning  of  Shieldailoy 
Metallurgical  Corporation's  Fadiity  in 
Cambridge,  OH;  htotice  of  Intent  To 
Prepart  an  Environmental  Impact 
Statement  and  To  Conduct  a  Scoping 
Process 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

to  conduct  a  scoping  process  for  the  EIS, 

and  to  conduct  a  scoping  meeting. 

SUMMARY:  The  NRC  intends  to  prepare 
an  Environmental  Impact  Statement  for 
decommissioning  Shieldalloy 
Metallurgical  Corporation's 
(Shieldafloy)  fecility  located  in 
Cambridge,  Ohio.  Shieldalloy  and 
predecessor  companies  at  the 
Cambridge  location  have  been  Lcensed 
by  the  NTIC  to  process  ores  and  mineral 
concentrates  containing  the  radioactive 
materials  uranium,  thorium,  and  their 
associated  decay  products  (i.e., 
collectively  considered  source  material). 
.\s  a  resuh  of  processing  the  ores,  the 


facility  concentrated  the  radioactive 
materials  in  high  temperature  slag. 
ShieWailoy  no  longer  actively  processes 
source  material  at  the  Cambridge  site 
and  is.  therefore,  decommissioning  the 
site  in  preparation  for  requesting  the 
NRC  to  terminate  the  license  controlling 
the  possession  of  source  material  at  the 
site.  This  notice  indicates  NRC's  intent 
to  prepare  an  Environmental  Impact 
Statement  in  conjunction  with  this 
proposed  action  and  to  conduct  a 
scoping  process  that  will  include  a 
public  scoping  meeting. 
DATES:  Written  comments  on  matters 
covered  by  this  notice  received  by 
January  15. 1994.  will  be  considered  in 
developing  the  scope  of  the  EIS. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so. 
but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

A  public  scoping  meeting  will  be  held 
at  the  Meadowbn>ok  High  School  in 
Byes^-ille.  Ohio,  on  December  13. 1993 
from  7-10  p.m. 

ADDRESSES:  Written  comments  on  the 
matters  covered  by  this  notice  and/or 
the  scoping  meeting  should  be  sent  to: 
Secretar>-,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
ATTN;  Docketing  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike.  Rockville.  Maryland 
20852.  between  7:45  a.m.  and  4:15  p.m  . 
on  Federal  workdays. 

The  scoping  meeting  will  be  held  in 
the  auditorium  of  the  Meadowbrook 
High  School,  58615  Marietta  Road, 
Byesville,  Ohio  43723,  on  December  13, 
1993 

FOR  FUfrmCR  mf  ORMATION  CONTACT: 
Michael  Weber.  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555,  Telephone; 
301-504-1298,  or  Chad  Glenn.  Office  of 
Nuclear  Material  Safetv  and  Safeguards, 
Washington.  DC  20555.  Telephone: 
301-504-2546. 

SUPPtEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
(NRC)  has  the  statutory  responsibility 
for  protection  of  public  health  and 
safety  and  the  environment  related  to 
the  use  of  source,  byproduct,  and 
special  nuclear  material  under  the 
Atomic  Energy  Act,  The  NRC  believes 
that  one  portion  of  this  responsibility  is 
to  assure  safe  and  timely 
decommissioiung  of  nuclear  faciUties 
which  it  licenses.  This  re&ponsibihty 
can  be  partially  fulfilled  by  providing 
guidance  to  licensees  on  how  to  plan  for 
and  prepare  their  sites  for 
decomiBissioniog.  Deconunissioning,  as 


defined  in  the  NRCs  regiilations  in  10 
CFR  40.4.  for  example,  means  to  remove 
nuclei  facilities  safely  from  service  and 
to  reduce  residual  radioactivity  to  a 
level  that  permits  release  of  the  property 
for  unrestricted  use  and  termination  of 
the  Ucense. 

Once  licensed  activities  have  ceased, 
licensees  are  required,  in  existing  NRC 
regulations,  to  decommission  their 
facilities  so  that  their  licenses  can  be 
terminated.  This  requires  that 
radioactivity  in  buildings,  equipment, 
soil,  groundwater,  and  surface  water 
resulting  from  the  licensed  operation  be 
reduced  to  acceptably  low  levels  that 
allow  the  property  to  be  released  for 
unrestricted  use.  Licensees  must  then 
demonstrate  by  a  site  radiological 
survey  that  residual  contamination  in 
all  facilities  and  environmental  media 
have  been  properly  reduced  or 
eliminated  and  that,  except  for  any 
residual  radiological  contamination 
found  to  be  acceptable  to  remain  at  the 
site,  radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  survej-s  are  conducted  by 
NRC.  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissionmg. 

Need  for  Proposed  Action 

Shieldalloy  Metallurgical  Corporation 
(Shieldalloy)  is  licensed  by  the  NRC 
(License  Number  SMB-1507)  to  possess 
and  store  the  radioactive  materials 
uranium  and  thorium  (source  material) 
at  a  site  located  south  of  Cambridge. 
,  Guernsey  County.  Ohio.  Under  NRC 
license,  previous  owners  of  the  site 
processed  niobium  ore  containing 
licensable  quantities  of  the  radioactive 
materials  uranium,  thorium,  and  their 
associated  decay  products  (i.e.. 
collectively  considered  source  material). 
As  "a  result  of  the  processing  of  the  ore 
to  produce  metal  alloys,  the  radioactive 
materials  were  incorporated  into  waste 
slag  jmd  are  ctirrently  stored  in  two 
separate  piles  (west  and  east)  at  the  site. 
Shieldalloy  previously  remediated 
portions  of  the  site  by  removiiig 
contamination  and  consolidating  the 
radioacti\,-e  matenals  into  the  two  piles; 
the  west  pile  with  a  mass  of  about 
400.000  metric  tons  (440,000  tonsj  and 
a  volume  of  160,000  cubic  meters  (about 
5,700.000  cubic  feet),  and  the  east  pile 
with  a  mass  of  about  81.600  metric  tons 
(90.000  tons)  and  a  volume  of  32.600 
cubic  meters  (about  1.200,000  cubic 
feet).  The  principal  radionuclides  in  the 
waste  are  thorium-232  (and  decay 
products)  and  uranium-238  (and  decay 
products). 

Processing  at  the  site  no  longer 
involves  source  material  Consequently. 
Shieldalloy  has  been  engaged  in 
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decommissioning  the  site  for  the  last 
several  years  in  preparation  for 
requesting  the  NRC  to  terminate  the 
license  and  release  the  site  for 
unrestricted  use  in  accordance  with 
NRC's  requirements.  Because  the 
Cambridge  site  has  inactive  waste  piles 
containing  a  large  volume  of 
radioactively  contaminated  soil  and  slag 
(up  to  a  total  of  10  million  cubic  feet), 
NRC  included  the  Cambridge  site  in  the 
Site  Decommissioning  Management 
Plan  (SDMP)  i  and  has  been  devoting 
special  attention  to  the  site  to  ensure 
timely  and  effective  decommissioning. 
In  September  1993,  Shieldalloy  and 
its  parent  company,  Metallurg  Inc.,  filed 
for  protection  from  creditors  under 
Chapter  11  of  the  Bankruptcy  Code. 
Decommissioning  the  Cambridge 
facility,  and  another  licensed  site  in 
Newfield,  New  Jersey,  represent  two  of 
Shieldalloy's  largest  and  unquantified 
liabilities,  which  must  be  resolved  as 
part  of  the  company's  restructuring 
activities  under  Chapter  11.  To 
complete  restructuring  in  a  timely 
manner,  Shieldalloy  has  requested  NRC 
to  determine  whether  onsite 
stabilization  and  disposal  of  radioactive 
waste  is  acceptable  for  completing  the 
decommissioning  of  the  Cambridge 
facility. 

The  NRC  has  determined  that 
approval  of  onsite  stabilization  and 
disposal  of  the  radioactive  waste 
constitutes  a  major  federal  action  and, 
theref<j)re,  warrants  preparation  of  an  EIS 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  NRC's  implementing  requirements 
in  10  CFR  part  51.  Concentrations  of 
uranium,  thorium,  and  their  radioactive 
decay  products  in  the  waste  piles 
exceecf  NRC's  current  criteria  for 
allowing  release  of  sites  for  unrestricted 
use.  These  criteria  are  listed  in  NRC's 
Action!  Plan  to  Ensure  Timely  Cleanup 
of  SDMP  Sites  (57  FR  13389;  April  16, 
1992).  As  described  in  the  Action  Plan, 
the  criteria  are  appHed  on  a  site-specific 
basis  with  emphasis  on  residual 
contamination  levels  that  are  as  low  as 
is  reasonably  achievable  (ALAR.'l). 

Consequently,  if  NRC  approved  on- 
site  stabilization  of  the  radioactive 
material,  land  use  restrictions  or  other 
institutional  controls  may  be  necessary 
to  ensure  long-term  protection  of  the 
public  and  the  environment.  NRC 
expects  that  Shieldalloy  would  have  to 
apply  for  and  obtain  an  exemption  from 
NRC's  present  requirements  because 
NRC's  current  requirements  for 


» The  Site  Decommissioning  Management  Plan, 
U.S.  Nuclear  Regulatory  Commission.  NUREG- 
1444,  1993,  is  available  from  the  U.S.  Government 
Printing  Office,  Mail  Stop  SSOP,  WashinRton.  DC 
20402-9328. 


decommissioning  do  not  allow  for  land 
use  restrictions. 

In  addition  to  the  issues  discussed 
above  that  fall  under  NRC's  jurisdiction, 
there  are  other  environmental  issues 
associated  with  decommissioning  the 
Cambridge  site  that  are  regulated  by 
other  State  and  Federal  agencies, 
including  the  U.S.  Environmental 
Protection  Agency  (USEPA)  and  the 
Ohio  Environmental  Protection  Agency 
(OHEPA).  The  scoping  process  and  EIS 
will  not  only  aid  NRC  in  reaching 
decisions  about  the  decommissioning  of 
the  Cambridge  site,  but  should  also  be 
useful  to  these  other  agencies  in 
discharging  their  respective  duties. 

Description  of  Proposed  Action 

The  proposed  action  is  onsite 
stabilization  and  disposal  of  radioactive 
waste  containing  elevated 
concentrations  of  thorium  and  uranium 
and  their  radioactive  decay  products  at 
the  Shieldalloy  facility  in  Cambridge, 
Ohio.  Because  radioactive 
contamination  at  the  site  has  been 
consolidated  into  two  waste  piles,  the 
proposed  action  principally  focuses  on 
the  disposal  of  the  radioactive  materials 
within  those  waste  piles. 

Preparation  of  an  Environmental 
Impact  Statement 

Under  the  National  Environmental 
PoUcy  Act  (NEPA),  all  Federal  agencies 
must  consider  the  effect  of  their  actions 
on  the  environment.  Section  102(1)  of 
NEPA  requires  that  the  policies, 
regulations,  and  pubhc  laws  of  the 
United  States  be  interpreted  and 
administered  in  accordance  with  the 
pohcies  set  forth  in  NEPA.  It  is  the 
intent  of  NEPA  to  have  Federal  agencies 
incorporate  consideration  of 
environmental  issues  into  their 
decision-making  processes.  NRC 
regulations  implementing  NEPA  are 
contained  in  10  CFR  Part  51.  To  ftilfill 
NRC's  responsibihties  under  NEPA,  the 
NRC  intends  to  prepare  an  EIS  that  will 
analyze  the  environmental  impacts  of 
the  proposed  action,  as  well  as 
environmental  impacts  of  alternatives  to 
the  proposed  action  and  the  costs 
associated  with  both  the  proposed 
action  and  the  ahematives.  All 
reasonable  alternatives  to  the  proposed 
action,  including  the  "no  action" 
alternative,  will  be  analyzed.  The  scope 
of  the  EIS  includes  consideration  of 
both  radiological  and  non-radiological 
impacts  associated  with  the  alternative 
actions. 

This  notice  announces  the  NRC's 
intent  to  prepare  an  EIS.  The  principal 
intent  of  the  EIS  is  to  provide  a 
document  describing  environmental 
consequences  that  will  be  available  to 


the  Agency's  decision  makers  in 
reviewing  the  Ucensee's 
decommissioning  plan  for  the 
Cambridge  site. 

The  Scoping  Process 

The  Commission's  regulations  m  10 
CFR  part  51  contain  requirements  for 
conducting  a  scoping  process  prior  to 
preparation  of  an  EIS.  In  accordance 
with  10  CFR  51.26,  whenever  the  NRC 
determines  that  an  EIS  will  be  prepared 
by  NRC  in  connection  with  a  proposed 
action,  NRC  will  publish  a  notice  of 
intent  in  the  Federal  Register  stating 
that  an  EIS  will  be  prepared  and 
conduct  an  appropriate  scoping  process. 
In  addition,  this  scoping  process  may 
include  the  holding  of  a  public  scoping 
meeting. 

NRC  also  describes,  in  10  CFR  51.27, 
the  content  of  the  notice  of  intent  and 
requires  that  the  notice  describe  the 
proposed  action  and  also,  to  the  extent 
that  sufficient  information  is  available, 
possible  alternatives.  In  addition,  the 
notice  of  intent  is  to  describe  the 
proposed  scoping  process,  including  the 
role  of  participants,  whether  written 
comments  will  be  accepted,  and 
whether  a  public  scoping  meeting  will 
be  held. 

In  accordance  with  §§  51.26  and 
51.27,  the  proposed  action  and  possible 
alternative  approaches  are  discussed 
below.  The  role  of  participants  in  the 
scoping  process  for  this  EIS  includes  the 
following: 

(1)  Participants  may  attend  and 
provide  oral  discussion  on  the  proposed 
action  and  possible  alternatives  at  the 
public  scoping  meeting  at  Meadowbrook 
High  School  auditorium,  Byesville, 
Ohio,  on  December  13, 1993,  from  7  to 
10  p.m. 

(2)  The  Commission  will  also  accept 
written  comments  on  the  proposed 
action  and  alternatives  from  the  public. 
Written  comments  should  be  submitted 
by  January  15,  1994,  and  should  be  sent 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville,  Marvland 
between  7;45  am  and  4:15  pm  on 
Federal  workdays. 

According  to  10  CFR  51.29.  the 
scoping  process  is  to  be  used  to  address 
the  topics  which  follow.  Participants 
may  make  written  comments,  or  verbal 
comments  at  the  scoping  meeting,  on 
the  following  (current  prehminary  NRC 
staff  approaches  with  regard  to  each 
topic  are  included  for  information): 

(a)  Define  the  proposed  action  to  be 
the  subject  of  the  EIS.  The  proposed 
action  is  the  onsite  stabihzation  and 
disposal  of  radioactive  waste  in  the  form 
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of  slag  and  coBtaminated  soil  at  the 
Shieldalloy  facility  m  Cambridge,  Ohio. 

(b)  Determine  the  scope  of  the  EIS  and 
the  significant  issues  to  be  analyzed  in 
depth.  The  NRC  is  proposing  to  analyze 
the  costs  and  impacts  associated  vrith 
the  proposed  action  and  alternative 
decommissioning  approaches.  The 
following  proposed  outhne  for  the  EIS 
reflects  the  current  NRC  staff  view  on 
the  scope  and  major  topics  to  be  deah 
with  in  the  EIS: 

Proposed  Outhne:  Environmental 
Impact  Statement 

Abstract 

Executive  Summary 

Table  of  Contents 

1.  Introduction 
1  1    Background 
1.2    Purpose  and  Need  for  Proposed 

Action 
1 .  J    Description  of  Proposed  Action 

1  4    Approach  in  Preparation  of  the 
Draft  EIS 

1.5  Structure  of  the  Drafi  EIS 

2  Alternatives  including  the  Proposed 
Action 

2  1    Factors  Considered  in  Evaluating 
Alternatives 

2.2  Alternatives 

2.3  Regulatory  Compliance 

3.  Affected  Environment 

3.1  Introduction 

3.2  Description  of  the  Cambridge 
facility 

3.3  Land  Use 

3.4  Geology/Seismicity 

3  5    Meteorology  and  Hydrology 

3.6  Ecology 

3.7  Socioeconomic  Characteristics 

3.8  Radiation 

3.9  Cultural  Resources 

3.10  Other  Environmental  Features 

4.  Decommissioning  Alternatives 

Analyzed  and  Method  of  Approach 
for  the  Analysis 

4.1  General  Information  on 
Approach  and  Method  of  Analysis 
of  Decommissioning  Alternatives 

4.2  Alternatives  Considered^ach 
of  the  alternatives  represent 
alternate  decommissioning 
approaches. 

(a)  Alternative  1.  Onsite  Stabilization 
and  Disposal  [Licensee's  Proposed 
Action] — radioactive  contamination 
would  be  consohdated  and 
stabilized  in  a  single  pile  that 
would  be  covered  and  graded  in  a 
manner  to  provide  long-term 
protection  against  wind  and  water 
erosion  and  to  minimize 
groundwater  contamination.  This 
alternative  would  also  hkely 
include  land  use  restrictions  and/or 
other  institutional  cootiols  to 
prevent  or  reduce  potential 
intrusion  into  the  waste  and  to 


monitor  the  long-term  effectiveness 
of  the  disposal  and  take  mitigative 
measures  as  necessary  to  protect  the 

fiubiic  and  environmenL 
Alternative  2,  Offsite  Disposat— 
radioactive  contamination  would  be 
exhumed  from  the  site  and 
disposed  oSsite  at  a  Ucensed  low- 
level  waste  disposal  facility.  The 
disposal  fecility  may  either  b« 
located  in  the  vicinity  of 
Cambridge,  Ohio  (e.g..  within  50 
km)  or  in  another  State.  This 
alternative  could  also  consider 
disposal  of  the  contamination  along 
with  other  wastes  of  similar 
physical,  chemical,  and  radiological 
characteristics,  such  as  mill  tailings, 
or  in  a  dedicated  disposal  faciHty 
that  would  provide  enhanced 
barriers  against  human  intrusion 
into  the  waste  for  thousands  of 
years,  such  as  a  deep  mine. 
Radioactive  contamination  onsite 
would  be  reduced  down  to  levels 
that  NRC  presently  considers 
acceptable  for  release  for 
unrestricted  use  (e.g.,  10  picoCuries 
per  gram  (pQ/g)  total  uranium 
(with  decay  products)  and  10  pCi/ 
g  thorium-232  and  thorium-228  and 
other  criteria  such  as  exposure  rate 
and  radon  concentrations); 

(c)  Alternative  3.  Onsite  Separation 
Processing  with  Offsite  Disposal— 
radioactive  contamination  would  be 
processed  using  physical  or 
chemical  methods  to  separate  more 
highly  concentrated  contamination 
from  lo\ver  concentrations  that 
could  be  stabilized  onsite.  Higher 
concentration  wastes  v«rou)d  be  sent 
offsite  to  a  hcensed  disposal 
facihty.  Radioactive  contamination 
onsite  wxrtild  be  reduced  down  to 
levels  that  NRC  presently  considers 
acceptable  for  release  for 
unrestricted  use  (e.g.,  10  pQ/g  total 
uranium  (with  decay  products)  and 
10  pQ/g  thorium-232  and  thorium- 
228  and  other  crit«ia  such  as 
exposure  rate  and  radon 
concentrations); 

(d)  Alternative  4,  Onsjte  Dilution 
Processing  and  Disposal — existing 
radioactive  contamination  would  be 
blended  with  dean  fill  to  reduce 
average  concentrations  of  uranium 
and  thorium  to  le\'els  that  NRC 
presOTtly  considers  acceptable  for 
release  iot  unrestricted  use  (e.g..  10 
pCi/g  total  uranium  (with  decay 
products)  and  10  pCi/g  thorium-232 
and  thorium-228  and  other  criteria 
such  as  expoeore  rate  and  radon 
concentrations).  Diluted 
contamination  wotdd  thai  be 
graded  onsite  aiMi  released  im 
nnrestricted  use;  and 


(e)  Alternative  5,  No  Action — 
radioactive  contamination  would  be 
abandoned  in  its  present 
configuraticHi  without  any 
additional  processing  or 
stabilization.  This  alternative  does 
not  consider  any  protective 
measures,  such  as  land  use 
restrictions  or  other  institutitMial 
controls,  that  might  mitigate  or 
prevent  intrusion  into  the  waste  or 
long-term  release  and  transport  of 
contamination  in  the  environment. 

4.3    Method  of  Analysis  of 
Regulatory  Alternatives 

(a)  Define  a  range  of  alternative 
decommissioning  approaches; 

(b)  Evaluate  the  alternative 
decommissioning  approaches  with 
respect  to:  (1)  the  incremental 
impact  to  workers,  members  of  the 
public,  and  the  environment,  both 
radiological  and  nonradioiogical. 
resulting  from  each  alternative,  and 
(2)  the  costs  associated  with  each 
regulatory  alternative.  Evaluations 
of  impacts  and  costs  are  contained 
in  Sections  5  and  6  below; 

(c)  Perform  a  comparative  evaluation 
of  the  decommissioning  approaches 
based  on  the  impacts  and  costs  of 
each  alternative  from  4.3(b). 

5.  Environmental  Consequences, 

Monitoring,  and  Mitigation 

5.1  Construction  and  Remediation 
Consequences 

5.2  Monitoring  Programs 

5.3  Mitigation  Measures 

5.4  Unavoidable  Adverse 
Environmental  Impacts 

5.5  Relationship  between  Short- 
Term  Uses  of  the  Environment  and 
Long-Term  Productivity 

5.6  Irreversible  and  Irretrievable 
Commitments  of  Resources 

6.  Costs  and  Benefits  Associated  u'ith 

Decommissioning  Ahematives 

6.1  General 

6.2  Quantifiable  Socioeconomic 
Impacts 

6.3  The  Benefit-Cost  Summarv 

6.4  Staff  Assessment 

7.  List  of  Preparers 

8.  List  of  Agencies.  Organizaticns.  and 

Persons  Receiving  Copies  of  the 
Draft  EIS 

9.  References 

Appendix  A-^teserved  for  Comments 

on  DEIS 
Appendix  B — Results  of  Scoping 

Process 

(c)  Identify  and  eliminate  from 
detailed  study  issues  which  are  not 
significant  or  which  are  peripheral  or 
which  haw  been  covered  by  prior 
environmental  review.  The  NRC  has  not 
yet  eliminated  any  nonsi^aificant 
issues.  However.  NRC  is  considering 
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elimination  of  the  following  issues  from 
the  scope  of  this  EIS  because  they  have 
been  previously  analyzed  in  a  previous 
Generic  Environmental  Impact 
Statement  (GEIS)  (NUREG-0586)  and 
included  in  an  earlier  rulemaking  (53 
FR  2401B.  June  28.  1988):  (i)  Planning 
necessary  to  conduct  decommissioning 
operations  in  a  safe  manner;  (ii) 
assurance  that  sufficient  funds  are 
available  to  pay  for  decommissioning; 
(iii)  the  time  period  in  which 
decommissioning  should  be  completed; 
and  (iv)  whether  facilities  should  not  be 
left  abandoned,  but  instead  remediated 
to  appropriate  levels.  In  addition, 
requirements  ^vere  recently  proposed  in 
a  separate  rulemaking  regarding 
timeliness  of  decommissioning  for  10 
CFR  Parts  30.  40,  and  70  licensees  (58 
FR  4099;  January  13. 1993). 

(d)  Identify  any  Environmental 
Assessments  or  EISs  which  are  being  or 
will  be  prepared  that  are  related  but  are 
not  part  of  the  scope  of  this  EIS.  A  draft 
Environmental  Assessment  on  the 
timeliness  of  decommissioning  has  been 
prepared  as  part  of  a  separate 
rulemaking  on  decommissioning 
timeliness  (58  FR  4099;  January  13. 
1993)  and  will  be  finalized.  NRC  is 
presently  developing  a  Generic  EIS  to 
support  a  rulemaking  to  establish 
generic  radiological  criteria  for 
decommissioning.  In  addition.  NRC  is 
presently  developing  an  EIS  for 
decommissioning  the  waste  piles  at 
Shieldalloy's  facility  in  Newfield.  New 
Jersey. 

(e)  Identify  other  envircnmental 
review  or  consultation  requirements 
related  to  the  proposed  action.  NRC  will 
consult  with  other  Federal,  State,  and 
local  agencies  that  have  jurisdiction 
over  the  Cambridge  site 
decommissioning.  For  example.  NRC 
has  already  been  coordinating  its 
reviews  oif  decommissioning  actions  at 
the  Cambridge  site  with  the  USEPA. 
OEPA.  and  the  Ohio  Department  of 
Health.  NRC  anticipates  continued 
consultation  with  these  and  other 
agencies,  as  appropriate,  during  the 
development  of  the  EIS. 

(0  Indicate  tlie  relationship  between 
the  timing  of  the  preparation  of 
environmental  analysis  and  the 
Commission's  tentative  planning  and 
decision  making  schedule.  NRC  intends 
to  prepare  and  issue  for  public  comment 
a  draft  EIS  in  October  1994.  The 
comment  period  would  be  for  90  days. 
The  final  EIS  is  scheduled  for 
publication  in  June  1995.  Subsequent  to 
completion  of  the  final  EIS.  the  NRC 
would  review  and  act  on  a  license 
amendment  from  the  Hcensee  requesting 
authorization  for  decommissioning  the 
site,  including  the  decommissioning 


plan  as  required  in  10  CFR  40.42(c)(2). 
Depending  on  the  resolution  of  the 
licensee's  financial  restructuring  imder 
Chapter  11  of  the  bankruptcy  code,  the 
MIC  may  terminate  or  postpone 
development  of  the  EIS. 

(g)  Describe  the  means  by  which  the 
EIS  will  be  prepared.  NRC  will  prepare 
the  draft  EIS  according  to  the 
requirements  in  10  CFR  part  51. 
Specifically,  in  accordance  with  10  CFR 
51.71.  the  draft  EIS  will  consider 
comments  submitted  to  NRC  as  part  of 
the  scoping  process  and  will  include  a 
preliminary  analysis  which  considers 
and  balances  the  environmental  and 
other  effects  of  the  proposed  action  and 
the  alternatives  available  for  reducing  or 
avoiding  adverse  environmental  and 
other  effects,  as  well  as  the 
environmental,  economic,  technical, 
and  other  benefits  of  the  proposed 
action. 

The  EIS  will  be  prepared  by  the  NRC 
staff  and  an  NRC  contractor.  NRC  is 
arranging  a  project  with  Oak  Ridge 
National  Laboratory  to  provide  technical 
assistance  in  the  preparation  of  the  EIS. 
In  addition.  NRC  anticipates  requesting 
specific  information  from  the  Ucensee  to 
support  preparation  of  the  EIS.  Any 
information  received  from  the  hcensee 
related  to  the  EIS  will  be  available  for 
pubUc  review,  unless  the  information  is 
protected  from  public  disclosure  in 
accordance  with  NRC  requirements  in 
10  CFR  2.790. 

In  the  scoping  process,  participants 
are  invited  to  speak  or  submit  written 
comments,  as  noted  above,  on  any  or  all 
of  the  areas  described  above.  In 
accordance  with  10  CFR  51.29.  at  the 
conclusion  of  the  scoping  process,  NRC 
will  prepare  a  concise  summary  of  the 
determinations  and  conclusions 
reached,  including  the  significant  issues 
identified,  and  vdll  send  a  copy  to  each 
participant  in  the  scoping  process. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

John  H.  Austin, 

Chief  Decommissioning  and  Regulatory 
Issues  Branch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-29013  Filed  11-24-93;  8:45  am) 
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Decommissioning  of  Shieidalloy 
Metallurgical  Corporation's  Facility  in 
Newfield,  NJ;  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  and  To  Conduct  a  Scoping 
Process 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS), 

to  conduct  a  scoping  process  for  the  EIS, 

and  to  conduct  a  scoping  meeting. 

SUMMARY:  The  NRC  intends  to  prepare 
an  EIS  for  decommissioning  Shieidalloy 
Metallurgical  Corporation's 
(Shieidalloy)  facibty  located  in 
Newfield.  New  Jersey.  Shieidalloy  and 
predecessor  companies  at  the  Newfield 
location  have  been  licensed  by  the  NRC 
to  process  ores  and  mineral  concentrates 
containing  the  radioactive  materials 
uranium,  thorium,  and  their  associated 
decay  products  (i.e.,  collectively 
considered  source  material).  As  a  result 
of  processing  the  ores  to  produce  metal 
alloys,  Shieidalloy  concentrated  the 
radioactive  materials  in  high 
temperature  slag  and  in  baghouse  du^i. 
Shieidalloy  continues  to  process  the 
source  material.  Although  Shieidalloy 
has  no  intent  to  close  down  the 
Newfield  facility  in  the  foreseeable 
future,  plans  for  stabihzing  or  disposing 
of  the  slag  and  dust  need  to  be 
established  as  part  of  a  process  for 
renewing  the  NRC  license  at  the  site. 
This  notice  indicates  the  NRC's  intent  to 
prepare  an  EIS  in  conjunction  with  this 
proposed  action  and  to  conduct  a 
scoping  process  that  will  include  a 
public  scoping  meeting. 
DATES:  Written  comments  on  matters 
covered  by  this  notice  received  by 
January  15, 1994.  will  be  considered  in 
developing  the  scope  of  the  EIS. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

A  public  scoping  meeting  will  be  held 
at  Delsea  Regional  High  School  in 
Franklinville,  New  Jersey,  on  December 
16, 1993,  frtjm  7-10  p.m. 
ADDRESSES:  Written  comments  on  the 
matters  covered  by  this  notice  and/or 
the  scoping  meeting  should  be  sent  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
ATTN:  Docketing  and  Services  Branch. 
Hand  deUver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:45  a.m.  and  4:15  p.m.. 
on  Federal  workdays. 

The  scoping  meeting  will  be  held  at 
Delsea  Regional  High  School, 
Blackwoodtowrn  Road  (County  Highway 
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655),  Frankliaville,  New  Jersey,  on 
December  16.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Weber,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555,  Telephone: 
301-504-1298.  or  Gary  Comfort,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  Washington,  DC  20555. 
Telephone:  301-504-2667. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
has  the  statutory  responsibility  for 
protection  of  health  ind  safety  related  to 
the  use  of  source,  byproduct,  and 
special  nuclear  material  under  the 
Atomic  Energy  Act.  The  NRC  believes 
that  one  portion  of  this  responsibility  is 
to  assure  safe  and  timely 
decommissioning  of  nuclear  facilities 
which  it  licenses.  This  responsibility 
can  be  partially  fulfilled  by  providing 
guidance  to  licensees  on  how  to  plan  for 
and  prepare  their  sites  for 
decommissioning.  Decommissioning,  as 
defined  in  NRC's  regulations  in  10  CFR 
40.4,  for  example,  means  to  remove 
nuclear  facilities  safely  from  service  and 
to  reduce  residual  radioactivity  to  a 
level  that  permits  release  of  the  property 
for  unrestricted  use  and  termination  of 
the  license. 

Once  licensed  activities  have  ceased, 
hcensees  are  required,  in  existing  NRC 
regulations,  to  decommission  their 
facilities  so  that  their  licenses  can  be 
terminated.  This  requires  that 
radioactivity  in  buildings,  equipment, 
soil,  groundwater,  and  surface  water 
resulting  from  the  licensed  operation  be 
reduced  to  acceptably  low  levels  that 
allow  the  property  to  be  released  for 
unrestricted  use.  Licensees  must  then 
demonstrate  by  a  site  radiological 
survey  that  residual  contamination  in 
all  facilities  and  environmental  media 
have  been  properly  reduced  or 
eliminated  and  that,  except  for  any 
residual  radiological  contamination 
found  to  be  acceptable  to  remain  at  the 
site,  radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  surveys  are  conducted  by 
NRC,  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissioning. 

In  accordance  with  NRC  requirements 
promulgated  in  1988,  hcensees  are  also 
required  lo  provide  financial  assurance 
for  decommissioning,  including 
submission  of  a  decommissioning 
funding  plan  (10  CFR  40.36(c)].  hi 
accordance  with  10  CFR  40.36(d),  the 
decommissioning  funding  plan  must 
contain  a  cost  estimate  for 
decommissioning  and  a  description  of 


the  method  for  assuring  funds  for 
decommissioning  using  one  of  several 
methods,  including  prepayment;  surety, 
insurance,  or  other  guarantee;  external 
sinking  fund  coupled  with  a  surety 
method;  or  statement  of  intent  (for 
government  licensees  only).  Based  on 
NRC's  definition  of  decommission,  the 
cost  estimate  would  be  based  on  the 
assumption  that  residual  radioactivity 
would  be  reduced  to  a  level  that  permits 
release  of  the  property  for  unrestricted 
use  and  termination  of  the  license. 

Need  for  Proposed  Action 

Shieldalloy  Metallurgical  Corporation 
(Shieldalloy)  is  licensed  by  the  NRC 
(License  Number  SMB-743)  to  possess 
and  store  the  radioactive  materials 
uranium,  thorium,  and  their  associated 
decay  products  (i.e.,  collectively 
considered  source  material)  at  a  site 
located  near  Newfield,  Gloucester 
County.  New  Jersey  As  a  result  of 
processing  ores  and  mineral 
concentrates  to  produce  metal  alloys, 
the  radioactive  materials  have  been 
concentrated  in  high  temperature  slag 
and  baghouse  dust. 

Since  1955,  Shieldalloy  has  operated 
a  manufacturing  facihty  in  Newfield 
and  produced  specialty  steel  and  super 
alloy  additives,  including  aluminum 
master  alloys,  metal  carbides,  powdered 
metals,  and  optical  surfacing  products. 
Raw  materials  used  at  the  facility 
include  ores  and  concentrates  of 
niobium,  vanadium,  zirconium, 
titanium,  and  other  metals  and 
materials.  NRC  licenses  activities  at  the 
site  related  to  processing  a  mineral 
concentrate  (pyrochlore)  to  recover 
niobium.  The  pyrochlore  contains  more 
than  0.05  percent  (by  weight)  of  the 
radioactive  materials  uranium  and 
thorium,  which  are  source  materials  and 
require  a  license  under  10  CFR  part  40. 

During  the  manufacturing  process,  the 
radioactive  materials  are  concentrated 
in  a  high  temperature  slag  and  in 
baghouse  dust.  The  slag  has  been  placed 
into  two  piles  with  a  total  mass  of  about 
45,000  metric  tons  (about  50,000  tons) 
and  a  volume  of  about  18,000  cubic 
meters  (about  630,000  cubic  feet);  the 
baghouse  dust  is  located  in  a  third  pile 
of  about  12,000  metric  tons  (13,400 
tons)  and  a  volume  of  about  15,000 
cubic  meters  (530,000  cubic  feet).  In 
addition  to  these  piles,  radioactive 
materials  have  also  been  dispersed  in 
soil  around  the  piles  and  at  numerous 
other  locations  at  the  facility.  The 
concentrations  of  radioactive  materials 
in  the  piles  vary  with  maximum 
thorium-232  concentrations  up  to  1,500 
picocuries  per  gram  (pCi/g)  and  average 
thorium-232  concentrations  ranging 
from  several  tens  to  hundreds  of  pCi/g. 


Because  the  Newfield  site  has  large 
waste  piles  that  may  be  difficult  to 
dispose  of  at  the  time  of 
decommissioning,  NRC  included  the 
Newfield  site  in  the  Site 
Decommissioning  Management  Plan 
(SDMP)  1  and  has  been  devoting  special 
attention  to  the  site  to  ensure  planning 
continues  to  achieve  timely  and 
effective  decommissioning. 

Shieldalloy's  license  for  the  Newfield 
facihty  has  been  in  timely  renewal  since 
Shieldalloy  filed  its  request  for  renewal 
with  the  NRC  in  1985.  As  a  condition 
of  acting  on  the  renewal  request,  the 
NRC  identified  the  need  for  Shieldalloy 
to  submit  an  adequate  decommissioning 
funding  plan  in  accordance  with  10  CFR 
40.36(c)(2).  In  addition,  the  NRC  raised 
a  concern  in  1992  that  Shieldalloy's 
plan  for  eventual  decommissioning  of 
the  Newfield  site  may  not  satisfy  NRC's 
requirements  because  it  contemplated 
stabilization  of  the  contaminated  waste 
onsite  and  may  require  land  use 
restrictions  to  ensure  continued  long- 
term  protection  of  the  public  and 
environment.  This  approach  is 
inconsistent  with  NRC's  requirements 
for  decommissioning,  which  require 
that  residual  radioactivity  be  reduced  to 
a  level  that  permits  release  of  the 
property  for  unrestricted  use. 

In  September  1993,  Shieldalloy  and 
its  parent  company,  Metallurg  Inc.,  filed 
for  protection  from  creditors  under 
Chapter  11  of  the  Bankruptcy  Code. 
Decommissioning  the  Newfield  facility, 
and  another  licensed  site  in  Cambridge. 
Ohio,  represent  two  of  Shieldalloy's 
largest  and  unquantified  liabilities, 
which  must  be  resolved  as  part  of  the 
company's  restructuring  activities  under 
Chapter  11.  To  complete  restructuring 
in  a  timely  manner,  Shieldalloy  has 
requested  NRC  to  determine  whether 
onsite  stabilization  and  disposal  of 
radioactive  waste  is  acceptable  for 
decommissioning  the  Newfield  facility. 

NRC  has  determined  that  approval  of 
onsite  stabilization  and  disposal  of  the 
radioactive  waste  is  a  major  Federal 
action  and,  therefore,  warrants 
preparation  of  an  EIS  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  and  the  NRC's 
implementing  requirements  in  10  CFR 
part  51.  Concentrations  of  uranium, 
thorium,  and  their  radioactive  decay 
products  in  the  waste  piles  exceed 
NRC's  current  criteria  for  allowing 
release  of  sites  for  unrestricted  use. 
These  criteria  are  listed  in  NRC's  Action 
Plan  to  Ensure  Timely  Cleanup  of  SDMP 


>  The  Site  Decommissioning  Management  Plan, 
U.S.  Nuclear  Regulatory  Commission,  NfUREG- 
1444, 1993,  is  available  from  the  U.S.  Govemmpni 
Printing  Office,  Mail  Stop  SSOP.  Washington.  DC 
20402-9328. 
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Sites  (57  FR  13389;  April  16. 1992).  As 
described  in  the  Action  Plan,  the  criteria 
are  applied  on  a  site-specific  basis  with 
emphasis  on  residual  contamination 
levels  that  are  as  low  as  is  reasonably 
achievable  (ALARA). 

Consequently,  if  NRC  approved  on- 
site  stabilization  of  the  radioactive 
material,  land  use  restrictions  or  other 
institutional  controls  may  be  necessar}- 
to  ensure  long-term  protection  of  the 
public  and  the  environment.  NRC 
expects  that  Shieldalloy  would  have  to 
apply  for  and  obtain  an  exemption  from 
NRC's  present  requirements  because 
N'RC's  current  requirements  for 
decommissioning  do  not  allow  for  land 
use  restrictions. 

In  addition  to  the  issues  discussed 
above  that  fall  under  NRC's  jurisdiction, 
there  are  other  environmental  issues 
associated  with  decommissioning  the 
Newfield  site  that  are  regulated  by  other 
State  and  Federal  agencies,  including 
the  U.S.  Environmental  Protection 
Agency  (EPA)  and  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEPE).  For  example,  the 
Newfield  site  is  listed  on  the  National 
Priorities  List  and  is  being  remediated 
under  the  Comprehensive 
Environmental  Response  Compensation 
arid  Liability  Act  to  mitigate 
groundwater  contamination  caused  by 
non-licensed  activities  at  the  site.  These 
activities  are  administered  by  EPA  and 
NJDEPE.  The  scoping  process  and  EIS 
will  not  only  aid  NRC  in  reaching 
decisions  about  the  decommissioning  of 
the  Neivfield  site,  but  should  also  be 
useful  to  these  other  agencies  in 
discharging  their  respective  duties. 

Description  of  Proposed  Action 

The  proposed  action  is  onsite 
stabilization  and  disposal  of  radioactive 
waste  containing  elevated 
concentrations  of  thorium  and  uranium 
and  their  decay  products  a*  the 
Shieldalloy  facility  in  Newfield.  New 
Jersey.  Because  most  of  the  radioactive 
contamination  at  the  site  exists  in  three 
waste  piles,  the  proposed  action 
principally  focuses  on  the  disposal  of 
the  radioactive  materials  within  those 
v.aste  piles. 

Preparation  of  an  Environmental 
Impact  Statement 

Under  the  National  Environmental 
Policy  Act  (NEPA),  all  Federal  agencies 
must  consider  the  effect  of  their  actions 
on  the  environment.  Section  102(1)  of 
NTPA  requires  that  the  policies, 
regulations,  and  public  laws  of  the 
United  States  be  interpreted  and 
administered  in  accordance  with  the 
pohcies  set  forth  in  NEPA.  It  is  the 
intent  of  NEPA  to  have  Federal  agencies 
incorporate  consideration  of 


environmental  issues  into  their 
decision-making  processes.  NRC 
regulations  implementing  NEPA  are 
contained  in  10  CFR  part  51.  To  fulfill 
NRC's  responsibihties  under  NEPA.  the 
NRC  intends  to  prepare  an  EIS  that  will 
analyze  the  environmental  impacts  of 
the  proposed  action,  as  well  as 
environmental  impacts  of  alternatives  to 
the  proposed  action  and  costs  associated 
with  both  the  proposed  action  and  the 
alternatives.  All  reasonable  alternatives 
to  the  proposed  action,  including  the 
"no  action"  alternative,  will  be 
analyzed.  The  scope  of  the  EIS  will 
include  both  radiological  and  non- 
radiological  impacts  associated  writh  the 
alternative  actions. 

This  notice  announces  the  NRC's 
intent  to  prepare  an  EIS.  The  principal 
intent  of  the  EIS  is  to  provide  a 
document  describing  environmental 
consequences  that  will  be  available  to 
the  Agency's  decision  makers  in 
reviewing  the  licensee's 
decommissioning  plan  for  the  Newfield 
site. 

The  Scoping  Process 

The  Commission's  regulations  in  10 
CFR  part  51  contain  requirements  for 
conducting  a  scoping  process  prior  to 
preparation  of  an  EIS.  In  accordance 
with  10  CFR  51.26,  whenever  the  NRC 
determines  that  an  EIS  will  be  prepared 
by  NTIC  in  connection  with  a  proposed 
action.  NRC  will  publish  a  notice  of 
intent  in  the  Federal  Register  stating 
that  an  EIS  will  be  prepared  and 
conduct  an  appropriate  scoping  process. 
In  addition,  this  scoping  process  may 
include  the  holding  of  a  public  scoping 
meeting. 

NRC  also  describes,  in  10  CFR  51.27, 
the  content  of  the  notice  of  intent  and 
requires  that  the  notice  include  the 
proposed  action  and.  to  the  extent  that 
sufficient  information  is  available,  also 
describe  possible  alternatives.  In 
addition,  the  notice  of  intent  is  to 
describe  the  proposed  scoping  process, 
including  the  role  of  participants, 
whether  written  comments  will  be 
accepted,  and  whether  a  public  scoping 
meeting  wrili  be  held. 

In  accordance  with  §§  51.26  and 
51.27,  the  proposed  action  and  possible 
alternative  approaches  are  discussed 
below.  The  role  of  participants  in  the 
scoping  process  for  this  EIS  includes  the 
following: 

(1)  Participants  may  attend  and 
provide  oral  discussion  on  the  proposed 
action  and  possible  alternatives  at  the 
public  scoping  meeting  at  Delsea 
Regional  High  School  in  Franklinville. 
New  Jersey,  on  December  16. 1993.  from 
7  to  10  p.m. 


(2)  The  Commission  will  also  accept 
written  comments  on  the  proposed 
action  and  alternatives  from  the  pubUc. 
Written  conmients  should  be  submitted 
by  January  15. 1994.  and  should  be  sent 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Conmiission.  Washington.  DC  20555. 
ATTN:  Docketing  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville.  Maryland 
20852,  between  7:45  a.m.  and  4:15  p.m.. 
on  Federal  workdays. 

According  to  10  CFR  51.29.  the 
scoping  process  is  to  be  used  to  address 
the  topics  which  follow.  Participants 
may  make  written  comments,  or  verbal 
comments  at  the  scoping  meeting,  on 
the  following  (current  preliminary  NRC 
staff  approaches  with  regard  to  each 
topic  are  included  for  information): 

(a)  Define  the  proposed  action  to  be 
the  subject  of  the  EIS  The  proposed 
action  is  consideration  of  onsite 
stabilization  and  disposal  of  radioactive 
waste  at  the  Shieldalloy  facility  in 
Newfield,  New  Jersey. 

(b)  Detennine  the  scope  of  the  EIS  and 
the  significant  issues  to  be  analyzed  in 
depth.  The  NRC  is  proposing  to  analyze 
the  costs  and  impacts  associated  with 
the  proposed  action  and  alternative 
decommissioning  approaches.  The 
following  proposed  outhne  for  the  EIS 
reflects  the  current  NRC  staff  view  on 
the  scope  and  major  topics  to  be  dealt 
with  in  the  EIS: 

Proposed  Outline:  Environmental 
Impact  Statement. 
Abstract. 
Executive  Summary. 
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4.  Decommissioning  Alternatives 

Analyzed  and  Method  of  Approach 
for  the  Analysis 

4.1  General  Information  on 
Approach  and  Method  of  Analysis 
of  Decommissioning  Alternatives 

4.2  Alternatives  Considered — each 
of  the  alternatives  represent 
alternate  decommissioning 
approaches. 

(a)  Alternative  1,  Onsite  Stabilization 
and  Disposal  [Licensee's  Proposed 
Action) — radioactive  contamination 
would  be  consohdated  and 
stabilized  in  a  single  pile  that 
would  be  covered  and  graded  in  a 
manner  to  provide  long-term 
protection  against  wind  and  water 
erosion  and  to  minimize 
groundwater  contamination.  This 
alternative  would  also  likely 
mclude  land  use  restrictions  and/or 
other  institutional  controls  to 
prevent  or  reduce  potential 
intrusion  into  the  waste  and  to 
monitor  the  long-term  effectiveness 
of  the  disposal  and  take  mitigative 
measures  as  necessary  to  protect  the 

fublic  and  environment. 
Ahemative  2,  Offsite  Disposal— 
radioactive  contamination  would  be 
exhumed  from  the  site  and 
disposed  offsite  at  a  licensed  low- 
level  waste  disposal  facihty.  The 
disposal  facility  may  either  be 
located  in  the  near  vicinity  of 
Newfield  (e.g.,  within  50  km)  or  in 
another  State.  This  alternative 
could  also  consider  disposal  of  the 
contamination  along  with  other 
wastes  of  similar  physical, 
chemical,  and  radiological 
characteristics,  such  as  mill  tailings, 
or  in  a  dedicated  disposal  facility 
that  would  provide  enhanced 
barriers  against  human  intrusion 
into  the  waste  for  thousands  of 
years,  such  as  a  deep  mine. 
Radioactive  contamination  onsite 
would  be  reduced  dovm  to  levels 
that  NRC  presently  considers 
acceptable  for  release  for 
unrestricted  use  (e.g.,  10  picoCuries 
per  gram  (pCi/g)  total  uranium 
(with  decay  products)  and  10  pCi/ 
g  Thorium-232  and  Thorium-228  in 
addition  to  other  criteria  such  as 
gamma  exposure  rate  and  radon 
concentrations  in  air); 
(c)  Alternative  3,  Onsite  Separation 
Processing  with  Offsite  Disposal— 
radioactive  contamination  would  be 
processed  using  physical  or 
chemical  methods  to  separate  more 
highly  concentrated  contamination 
from  lower  concentrations  that 
could  be  stabilized  onsite.  Hi^er 
concentration  wastes  would  be  sent 
offsite  to  a  licensed  disposal 


facihty.  Radioactive  contamination 
onsite  would  be  reduced  down  to 
levels  that  NRC  presently  considers 
acceptable  for  release  for 
unrestricted  use  (e.g.,  10  pCi/g  total 
uranium  (with  decay  products)  and 
10  pCi/g  Thorium-232  and 
Thorium-228  in  addition  to  other 
criteria  such  as  gamma  exposure 
rate  and  radon  concentrations  in 
air); 

(d)  Alternative  4,  Onsite  Dilution 
Processing  and  Disposal — existing 
radioactive  contamination  would  be 
blended  with  clean  fill  to  reduce 
average  concentrations  of  uranium 
and  thorium  to  levels  that  NRC 
presently  considers  acceptable  for 
release  for  unrestricted  use  (e.g.,  10 
pCi/g  total  uranium  (witli  decay 
products)  and  10  pCi/g  Thorium- 
232  and  Thorium-228  in  addition  to 
other  criteria  such  as  gamma 
exposure  rate  and  radon 
concentrations  in  air).  Diluted 
contamination  would  then  be 
graded  onsite  and  released  for 
unrestricted  use;  and 

(e)  Alternative  5,  No  Action — 
radioactive  contamination  would  be 
abandoned  in  its  present 
configuration  without  any 
additional  processing  or 
stabilization.  This  alternative  does 
not  consider  any  protective 
measures,  such  as  land  use 
restrictions  or  other  institutional 
controls,  that  might  mitigate  or 
prevent  intrusion  into  the  waste  or 
long-term  release  and  transport  of 
contamination  in  the  environment. 

4.3    Method  of  Analysis  of 
Regulatory  Alternatives 

(a)  Define  a  range  of  ahemative 
decommissioning  approaches; 

fb)  Evaluate  the  alternative 
decommissioning  approaches  with 
respect  to:  (1)  the  incremental 
impact  to  workers,  members  of  the 
pubhc,  and  the  environment,  both 
radiological  and  nonradiological, 
resulting  from  each  alternative;  and 
(2)  the  costs  associated  with  each 
regulatory  ahemative.  Evaluations 
of  impacts  and  costs  are  contained 
in  Sections  5  and  6  below; 

(c)  Perform  a  comparative  evaluation 
of  the  decommissioning  approaches 
based  on  the  impacts  and  costs  of 
each  alternative  from  4.3(b). 
5.  Environmental  Consequences, 
Monitoring,  and  Mitigation 

5.1  Construction  and  Remediation 
Consequences 

5.2  Monitoring  Programs 

5.3  Mitigation  Measures 

5.4  Unavoidable  Adverse 
Environmental  Impacts 

5.5  Relationship  between  Short- 


Term  Uses  of  the  Environment  and 
Long-Term  Productivity 
5.6    Irreversible  and  Irretrievable 
Commitments  of  Resources 

6.  Costs  and  Benefits  Associated  with 

Decommissioning  Alternatives 

6.1  General 

6.2  Quantifiable  Socioeconomic 
Impacts 

6.3  The  Benefit-Cost  Summary 

6.4  Staff  Assessment 

7.  List  of  Preparers 

8.  List  of  Agencies,  Organizations,  and 

Persons  Receiving  Copies  of  the 
Draft  EIS 

9.  References 

Appendix  A — Reserved  for  Comments 

on  DIES 
Appendix  B— Results  of  Scoping 

Process 

(c)  Identify  and  eliminate  from 
detailed  study  issues  which  are  not 
significant  or  which  are  peripheral  or 
which  have  been  covered  by  prior 
environmental  review.  The  NRC  has  not 
yet  eliminated  any  nonsignificant 
issues.  However,  NRC  is  considering 
ehmination  of  the  following  issues  from 
the  scope  of  this  EIS  because  they  have 
been  previously  analyzed  in  a  previous 
Generic  Environmental  Impact 
Statement  (NUREG-0586)  and  included 
in  an  earlier  rulemaking  (53  FR  24018, 
June  28,  1988):  (i)  Planning  necessary  to 
conduct  decommissioning  operations  in 
a  safe  manner;  (ii)  assurance  that 
sufficient  funds  are  available  to  pay  for 
decommissioning;  (iii)  the  time  period 
in  which  decommissioning  should  be 
completed;  and  (iv)  whether  facilities 
should  not  be  left  abandoned,  but 
instead  remediated  to  appropriate 
levels.  In  addition,  requirements  were 
recently  proposed  in  a  separate 
rulemaking  regarding  timeliness  of 
decommissioning  for  10  CFR  parts  30, 
40.  and  70  licensees  (58  FR  4099; 
January  13,  1993). 

(d)  Identify  any  Environmental 
Assessments  orEISs  which  are  being  or 
will  be  prepared  that  are  related  but  are 
not  part  of  the  scope  of  this  EIS.  A  draft 
Environmental  Assessment  on  the 
timeliness  of  decommissioning  has  been 
prepared  as  part  of  a  separate 
rulemaking  on  decommissioning 
timeliness  (58  FR  4099;  January  13, 
1993)  and  will  be  finalized.  NRC  is 
presently  developing  a  Generic 
Environmental  Impact  Statement  to 
support  a  mlemaking  to  establish 
generic  radiological  criteria  for 
decommissioning.  In  addition,  NRC  is 
presently  developing  an  EIS  for 
decommissioning  the  waste  piles  at 
Shieldalloy's  facility  in  Cambridge, 
Ohio. 

(e)  Identify  other  environmental 
review  or  consultation  requirements 
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related  to  the  proposed  action.  NRC  will 
consult  with  other  Federal.  State,  and 
local  agencies  that  have  jurisdiction 
over  the  Newfield  site.  For  example, 
NRC  has  already  been  coordinating  its 
reviews  of  decommissioning  actions  at 
the  Newfield  site  with  the  USEPA  and 
the  NJDEPE.  NRC  anticipates  continued 
consultation  with  these  and  other 
agencies,  as  appropriate,  during  the 
development  of  the  EIS. 

(f)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analysis  and  the 
Commission's  tentative  planning  and 
decision  making  schedule.  NRC  intends 
to  prepare  and  issue  for  public  comment 
a  draft  EIS  in  October  1994.  The 
comment  period  would  be  for  90  days. 
The  final  EIS  is  scheduled  for 
publication  in  June  1995.  Subsequent  to 
completion  of  the  final  EIS,  the  NRC 
would  review  and  act  on  a 
supplemented  license  renewal  request 
from  the  licensee  requesting  continued 
authorisation  for  possession  and  storage 
of  source  material  at  the  site,  including 
the  decommissioning  funding  plan  as 
required  in  10  CFR  40.36(c)(2]. 
Depending  on  the  resolution  of  the 
licensee's  financial  restructuring  under 
Chapter  11  of  the  bankruptcy  code,  the 
NRC  may  terminate  or  postpone 
development  of  the  EIS. 

(g)  Describe  the  means  by  which  the 
EIS  will  be  prepared.  NRC  will  prepare 
the  draft  EIS  according  to  the 
requirements  in  10  CFR  part  51. 
Specifically,  in  accordance  with  10  CFR 
51.71,  the  draft  EIS  will  consider 
comments  submitted  to  NRC  as  part  of 
the  scoping  process  and  will  include  a 
preliminary  analysis  which  considers 
and  balances  the  enx-ironmental  and 
other  effects  of  the  proposed  action  and 
the  alternatives  available  for  reducing  or 
avoiding  adverse  environmental  and 
other  effects,  as  well  as  the 
environmental,  economic,  technical, 
and  other  benefits  of  the  proposed 
action. 

The  EIS  will  be  prepared  by  the  NRC 
staff  and  an  NRC  contractor.  NRC  is 
arianging  a  project  with  Oak  Ridge 
National  Laboratory  to  provide  technical 
assistance  in  the  preparation  of  the  EIS. 
In  addition,  NRC  anticipates  requesting 
specific  information  from  the  licensee  to 
support  preparation  of  the  EIS.  Any 
information  received  from  the  ficensee 
related  to  the  EIS  will  be  available  for 
public  review,  unless  the  information  is 
protected  from  public  disclosure  in 
accordance  with  NRC  requirements  in 
10  CFR  2.790. 

In  the  scoping  process,  participants 
are  invited  to  speak  or  submit  written 
comments,  as  noted  above,  on  any  or  all 
of  the  areas  described  above.  In 


accordance  with  10  CFR  51.29,  at  the 
conclusion  of  the  scoping  process,  NRC 
will  prepare  a  concise  summary  of  the 
determinations  and  conclusions 
reached,  including  the  significant  issues 
identified,  and  will  send  a  copy  to  each 
participant  in  the  scoping  process. 

Dated  at  Rockville,  Mar>-land,  this  18th  day 
of  November  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
John  H.  Austin. 

Chief,  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-29014  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  7590-01-p 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Planning 
and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
December  8,  1993,  room  P^22.  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  December  8.  1993 — i  p.m. 
Until  6  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conducting  Committee 
business,  and  organizational  and 
personnel  matters  relating  to  ACRS  and 
its  staff.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  m.ay  be  presented  by 
members  of  the  public  with  thfe 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consuhants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 


Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  bv  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone  301/492- 
4516)  between  7:30  a.m.  and  4:15  p.m., 
EST.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  tlie 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  November  18,  1993. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
[PR  D<,c.  93-28998  Filed  11-24-93;  8:45  ami 
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[Docket  No.  50-312] 

Sacramento  Municipal  Utility  District 
(Rancho  Seco  Nuclear  Generating 
Station):  Exemption 


The  Sacramento  Municipal  Utility 
District  (SMUD  or  the  ficensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-54.  The  license  provides,  among 
other  things,  that  it  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee  site  in  Sacramento  Cotmty, 
Cahfomia,  and  is  currently  defueled 
with  fuel  stored  in  the  spent  fuel  pool. 
Additionally,  a  confirmatory  order 
prevents  the  movement  of  the  fuel  into 
the  reactor  building  without  NRC 
approval. 

II 

The  Rancho  Seco  Nuclear' Generating 
Station  (Rancho  Seco)  was  permanently 
shut  douTi  on  June  7,  1989,  and 
completely  defueled  on  December  8, 
1989.  The  NRC  in  Amendment  No.  117, 
dated  Mach  17.  1992.  modified  Facility 
Operating  License  No.  DPR-54  to  a 
Possession  Only  License  (POL).  The 
license  is  conditioned  so  that  SMLT)  is 
not  authorized  to  operate  or  place  fuel 
in  the  reactor  \  essel,  thus  formalizing 
the  licensee  commitment  to 
permanently  cease  power  operations. 

By  letter  dated  November  14,  1990, 
and  supplemented  by  letter  dated 
October  15,  1992.  the  licensee  requested 
a  reduction  in  primary  financial 
coverage  and  an  e.xemption  from 
participation  in  the  industry 
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retrospective  rating  plan  reqiiiring 
secondary  level  coverage  requirements 
in  10  CFR  140.lHa)i4).  10  CFR  140.21, 
10  CFR  140.92  Appendix  B.  10  CFR 
140.109  Appendix  I,  and  an  application 
pursuant  to  10  CFR  140.92.  Article  U. 
Section  7. 

in 

The  justification  presented  b>  the 
lici>nsee  for  the  exemption  request  is 
that  because  of  the  defueled  conditicnn 
of  the  reactor;  there  are  no  longer  any 
credible  design  basis  accidents  except 
the  loss  of  oifeite  power  and  a  fuel 
handling  accident.  The  licensee 
cciitends  that,  with  tlie  reactor  in  its 
permaner.th'  defueled  condition 
combined  with  administrative  controls 
which  minimize  fuel  movement,  the 
possibility  of  an  accident,  an 
extraordinary  nuclear  occurrence,  or  a 
nuclear  accident  is  further  reduced.  The 
hcensee  also  noted  that  a  ccnfinnotory 
order  v/as  issued  on  May  2, 1930,  which 
prohibited  movement  of  fuel  frc-m  the 
spent  fuel  pool  into  the  reactor  building 
w  ithout  prior  Commission  approval. 

Because  this  confirmatory  order 
p.'ohibits  the  SMUD  from  resuming 
povner  operation  without  explicit 
approval  by  the  NRC.  the  licensee 
contended  that  Rancho  Seco  fell  outside 
the  ambit  of  10  CFR  140.11{3)(4).  Other 
factors  supporting  the  non-operating 
status  of  Rancho  Seco  included: 
Cessation  of  operation  of  Rancho  Seco, 
the  NRC  approval  of  the  Possession 
Only  License,  and  the  licensee  analysis 
that  the  consequences  of  any  postulated 
accident  cannot  exceed  the  primary 
financial  protection  requirements  in  the 
current  defueled  condition. 

In  its  request,  the  licensee  indicated 
that  it  believed  that  reduced  financial 
protection  was  warranted.  The  licensee 
analysis  indicated  that  coverage  of  $50 
million  provides  adequate  coverage  for 
liability  stemming  from  any  alleged 
radiation  exposure.  SMUD  also  cited  a 
previous  NRC  exemption  which 
conducted  that  there  were  no  credible 
basis  accidents  associated  with  Rancho 
Seco  that  are  comparable,  in 
consequence  or  severity,  to  the  design 
basis  accidents  of  an  operating  facility. 
SMUD  further  concluded  that  there 
vc.re  no  postulated  accidents  that  could 
result  in  an  extraordinary  nuclear 
occurrence  or  a  nuclear  incident  that 
could  exceed  the  requested  $50  million 
primar>-  financial  protection  insurance 
coverage. 

SMUD  also  indicated  that  since  power 
operations  had  permanently  ceased  and 
revenues  were  no  longer  received  from 
operations,  hteral  compliance  with  the 
regulatory  requirements  for  full 
financial  coverage  and  mandatory 


participation  in  the  industry  , 
retrospective  rating  plan  would  result  in 
undue  financial  hardship  to  the  licensee 
and  its  ratepayers.  SMUD  indicated  that 
the  following  conditions  constituted 
"extreme  and  undue  financia] 
hardship:" 

•  Payment  of  the  retrospective 
assessments  under  the  seconder)'  plan, 
and 

•  Payment  of  insurance  premiums 
under  the  primar>'  plan 

On  October  15, 1992,  the  licensee 
reiterated  its  request  for  relief  and 
exemption  under  10  CFR  140.8  and 
provided  a  legal  opinion  from  retained 
counsel.  This  additional  information 
focused  on  legal  interpretations  of  the 
Price- Anderson  Act,  statements  of 
consideration,  comments  made  by 
members  of  Congress  during 
consideration  of  the  1988  Amendments 
to  the  Price- Anderson  Act,  and  past 
NRC  actions  vdth  respect  to  the  relief 
granted  to  the  Consolidated  Edison 
ucility,  Indian  Point  1.  The  licensee 
concluded  that  the  NRC  has  the 
requisite  authority  to  grant  the 
requested  relief  on  the  grounds  that 
removal  of  the  operating  authority,  that 
is,  granting  of  a  "Possession  Only 
License."  was  tantamount  to 
termination  of  the ',' operating  Ucense." 
The  licensee  asks  the  NRC  to  exercise 
that  authority  by  reducing  the  financial 
protection  requirements  in  accordance 
with  the  reduction  in  risk  posed  by  the 
Rancho  Seco  facility  as  recognized  by 
American  Nuclear  Insurers.  The 
licensee  concludes  that  because  Rancho 
Seco  is  no  longer  authorized  to  operate, 
the  potential  for  hazards  for  which 
Price- Anderson  coverage  is  to  provide 
financial  protection  are  greatly  reduced, 
and  SMUD  is  entitled  to  a 
corresponding  reduction  in  the  financial 
protection  requirements  for  the  plant. 

The  licensee  determined  that  the 
requirement  to  maintain  primary 
financial  coverage  of  $200,000,000  is 
excessive,  and  requested  a  reduction 
from  the  full  amount  of  $200,000,000  to 
an  amount  of  $50,000,000.  SMUD 
requested  a  total  exemption  from  the 
requirement  for  secondary  liability 
coverage*as  required  by  the  industry 
retrospective  rating  plan,  exemption 
from  the  10  CFR  140.21  requirements  to 
provide  an  annual  certified  financial 
statement,  and  made  application 
pursuant  to  10  CFR  140.92,  Article  D, 
Section  7,  to  enter  into  an  agreement 
with  the  Commission  to  maintain  an 
equitable  amount  of  financial  protection 
commensurate  with  the  current  plant 
condition. 

The  NRC  staff  independently 
evaluated  the  legal  and  technical  issues 
associated  with  the  apphcation  of  the 


Price-Anderson  Act  to  permanently  shut 
down  reactors  In  SECY-93-127, 
"Financial  Protection  Required  of 
Licensees  of  Large  Nuclear  Power  Plants 
During  Decommissioning,"  May  10, 
1093.  In  this  evaluation,  the  staff 
concluded  that  the  Commission  has 
discretionary  authority  to  respond  to 
licensee  requests  for  reduction  in  the 
level  of  primary  financial  protection  and 
withdrawal  from  participation  in  the 
indu!itry  retrospective  rating  plan 
Depending  on  the  plant-specific 
configuration  and  the  time  since 
permanent  shutdown,  the  staff  also 
concluded  that  potential  hazards  may 
exist  at  perma.neKtly  shut  down  reactors 
for  which  financial  protection  is 
wan-ented.  La.stly,  the  staff  concluded 
thot  accidents  and  hazard*;  insined 
against  under  Price- Anderson  go  beyond 
design  basis  accidents  and  beyond  those 
considered  "credible"  as  that  term  is 
used  in  10  CFR  part  100  and  cases 
interpreting  the  application  of  that 
regulation.  The  Commission  is.=;ued  a 
Staff  Requirements  Memorandum  fSMR) 
on  SECY-93-127  on  July  13, 1093  In 
the  SMR,  the  Commission  approved  thf 
staff  recommendation  to  permit 
reduction  of  primary  level  coverage  to 
$100  million  through  the  exemption 
process  afler  the  appropriate  spent  fijel 
cooling  period  aiw  after  allowing 
withdrawal  from  participation  in  the 
secondary  financia]  protection  layer. 

In  the  exercise  of  its  discretionary 
authority,  the  Commission  may,  so  long 
as  a  potential  hazard  existed  at  a 
permanently  shutdown  reactor,  require 
the  full  amount  of  primary  financial 
protection  and  full  participation  in  the 
industry  retrospective  rating  plan.  At 
such  time  that  the  hazard  was 
determined  to  no  longer  exist,  the 
Commission  may  reduce  the  amount  of 
primary  financial  protection  and  permit 
the  licensee  to  withdraw  from 
participation  in  the  industry 
retrospective  rating  plan. 

Since  the  legislative  history  does  not 
explicitly  consider  the  potential  hazards 
that  might  exist  after  termination  of 
operation,  the  staff  generically  evaluated 
the  offsite  consequences  associated  with 
normal  and  abnormal  operations,  design 
basis  accidents,  and  beyond  design  basis 
accidents  for  reactors  that  have  been 
permanently  defueled  and  shut  dovm. 
The  staff  concluded  that  in  view  of  the 
time  that  has  elapsed  since  plant 
shutdown,  aside  from  the  handling, 
storage,  and  transportation  of  spent  fuel 
and  radioactive  materials,  no  reasonably 
conceivable  potential  accident  exists 
that  could  cause  significant  offsite 
damage. 

A  severe  transportation  accident 
potentially  result  in  local  contamination 
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requiring  cleanup  and  offsite  liabilities 
resulting  from  traffic  disruption  and  loss 
of  use.  This  tj'pe  of  accident  would 
warrant  maintaining  some  level  of 
liability  insurance.  The  Habilities  and 
indemiiification  requirements 
associated  with  the  transfer  of  spent  fuel 
from  the  license  to  the  Department  of 
Energy  will  be  evaluated  on  a  case-by- 
case  basis  at  a  future  time  when  spent 
fuel  is  shipped  to  a  repository. 

The  most  significant  accident 
sequenjce  for  a  permanently  defueled 
and  shiitdown  reactor  involves  the 
complete  loss  of  water  from  a  light 
water  reactor  spent  fuel  pool.  This 
beyond^design-basis  accident  sequence 
could  result  in  a  zirconium  fuel 
cladding  fire  that  could  propagate 
through  the  spent  fuel  storage  pool  and 
resuh  in  significant  offsite 
consequences.  The  potential 
consequences  of  such  an  accident  could 
range  up  to  several  billion  dollars. 
Although  such  an  accident  is  beyond 
the  design  bases,  it  may  be  considered 
"reasonably  conceivably"  and  could 
warrant  requiring  substantial  financial 
protection.  Such  an  accident  is  possible 
during  the  first  year  after  reactor 
shutdown  for  a  low  density  spent  fuel 
storage  configuration  and  during  the 
first  two  years  after  shutdown  for  spent    ' 
fuel  stored  in  certain  high  density 
configurations. 

Concerns  for  adequacy  of  heat 
removal  mechanisms  as  well  as 
uncertainties  in  the  spent  fuel  storage 
studies  indicate  a  need  for  an  additional 
year  of  cooUng  for  the  high  density 
storage  configurations.  Accident 
scenarios  involving  blockage  of  coolant 
channels  in  conjunction  with  loss  of 
spent  fuel  pool  water  could 
hypothetically  extend  further  the  time 
within  which  a  zirconium  fuel  cladding 
fire  could  occur.  However,  in  addition 
to  being  less  hkely  than  loss  of  water, 
air  flow  to  react  with  the  zirconium  and 
to  disperse  fission  products  would 
likely  to  inhibited  by  such  blockage. 
The  staif  believes  that  this  sequence 
approaches  the  strictly  hypothetical. 

Once  the  requisite  cooling  period  after 
reactor  shutdown  has  elapsed,  the 
zirconium  fuel  cladding  fire  sequence 
after  a  postulated  loss  of  water  is  no 
longer  a  concern  since  the  fuel  would 
air  cool  sufficiently  to  avoid  zirconium 
fuel  cladding  combustion.  Possible 
accident  scenarios,  after  these  cooling 
periods  have  elapsed,  have  greatly 
reduced  consequences,  but  could  result 
in  small  releases  or  precautionary 
evacuations  which  could  result  in 
offsite  lijability. 

With  respect  to  the  Rancho  Seco 
plant-specific  evaluation,  the  NRC  staff 
independently  evaluated  the  legal  and 


technical  justifications  for  the 
exemption  presented  by  the  license.  The 
NRC  recognizes  the  current  Rancho 
Seco  condition,  that  is,  permanently 
shut  dovm  and  defueled,  licensed  to 
authorize  "possession  only,"  and  under 
a  confirmatory  order  that  prohibits  fuel 
movement  from,  the  spent  fuel  pool  into 
the  reactor  building  without 
Commission  approval.  The  staff 
concurred  with  the  licensee  evaluation 
of  credible  design  basis  accidents,  loss 
of  offsite  power  and  fuel  handling 
accidents,  and  their  minimal  associated 
offsite  consequences.  Although  the 
licensee  presented  substantive  legal 
views  and  opinions  regarding  the 
application  of  the  Price- Anderson  Act 
and  10  CFR  part  140  to  permanently 
shut  down  reactors,  the  staff  did  not 
concur  with  these  licensee  views  and 
opinions. 

The  licensee  evaluation  of  potential 
hazards  and  liability  coverage  needs 
was  less  than  comprehensive.  The 
licensee-identified  need  for  continuing 
habihty  coverage,  $50,000,000,  was 
limited  to  liability  stemmmg  from  any 
alleged  radiation  exposure.  Coverage 
needs  associated  with  decommissioning 
activities  and  transportation. of 
radioactive  materials  or  precautionary- 
evacuations  were  not  identified.  Beyond 
design  basis  accidents,  such  as  the 
zircalloy  spent  fuel  pool  fire  sequence, 
that  could  be  applicable  to  the  currently 
defueled  and  permanently  shutdown 
condition  of  Rancho  Seco  were  likewise 
not  considered. 

The  license  also  contended  that 
compliance  with  existing  regulations 
would  resuh  in  potential  payment  of 
retrospective  assessments  under  the 
secondary  indemnity  plan  and 
payments  of  insurance  premiums  under 
the  primary  financial  protection  plan. 
These  payments  would  allegedly 
constitute  an  "extreme  and  undue 
financial  hardship"  to  the  licensee  and 
its  ratepayers.  Although  the  staff 
recognizes  that  the  potential  hazards 
and  consequences  associated  with  a 
permanently  shutdown  reactor  are 
greatly  reduced,  the  state  of  greatly 
reduced  risk  does  not  exist  until  a 
minimum  cooling  period  for  the  spent 
fuel  has  elapsed.  Thereafter,  thp 
permanently  shutdown  reactor  does  not 
contribute  a  level  of  risk  to  the 
participants  in  the  secondary  pool 
proportionate  to  that  of  an  operating 
reactor  and  relief  fi-om  financial 
protection  requirements  would  then  be 
warranted. 

Although  the  licensee  justification  for 
this  exemption  was  not  conclusive,  the 
staff,  on  its  own  initiative,  did  consider 
liability  coverage  needs  associated  with 
decommissioning  activities. 


transportation  of  radioactive  materials, 
design  basis  accidents,  and  the  beyond- 
design-basis  accidents  noted  above.  The 
results  of  our  evaluation,  as  embodied 
in  the  July  13.  1993  SRM  on  SECY-93- 
127  and  in  SECY-93-127,  allow,  after 
the  requisite  minimum  spent  fuel 
cooling  period  has  elapsed,  a  reduction 
in  the  amount  of  financial  protection 
required  of  Hcensees  of  large  nuclear 
plants  that  have  been  prematurely 
shutdown.  Unless  the  hcensee  provides 
an  analysis  to  determine  the  appropriate 
cooling  period  for  a  site-specific  spent 
fuel  configuration,  for  a  pressurized 
water  reactor,  such  as  Rancho  Seco, 
with  a  high  density  spent  fuel  pool 
storage  configuration,  a  generic 
minimum  cooling  period  of  three  years 
after  permanent  reactor  shutdown  is 
required  before  a  reduction  in  financial 
protection  requirements  would  be 
permitted.  The  Rancho  Seco  Nuclear 
Generating  Station  was  permanently 
shut  down  on  June  7,  1989,  and 
completely  defueled  on  December  8, 
1989.  Approximately  four  years  and 
three  months  have  elapsed  since  the 
permanent  shutdown  of  Rancho  Seco. 
This  meets  the  criterion  established  in 
SECY-93-127  for  relief  from  financial 
protection  requirements. 

Although  the  licensee  requested  a 
new  primary  financial  protection 
coverage  level  of  $50,000,000,  the  staff 
has  also  concluded  that  the  Three  Mile 
Island  Unit  2  (TMI-2)  claims  settlement 
experience  (an  accident  which  did  not 
resuh  in  a  significant  release  of 
radioactivity)  provides  a  reasonable 
basis  for  establishing  the  appropriate 
level  of  primary  insurance  coverage. 
Because  TMI-2  claims  have  reached 
$60,000,000  and  a  large  number  of  TMI- 
2  claims  are  still  unsettled,  the  staff 
concluded  that  a  level  of  $100,000,000 
for  primary  financial  protection 
coverage  is  warranted.  This  level  of     " 
primary  insurance  coverage  is 
consistent  with  the  Staff  Requirements 
Memorandum  dated  July  13, 1993  on 
SECY-93-127  for  relief  fi-om  financial 
protection  requirements. 

IV 

The  staff,  based  on  its  independent 
evaluation  as  embodied  in  the  July  13. 
1993  Staff  Requirements  Memorandum 
on  SECY-93-127  and  in  SECY-93-127, 
"Financial  Protection  Required  of 
Licensees  of  Large  Nuclear  Power  Plants 
During  Decommissioning,"  has 
concluded  that  sufficient  bases  exist  for 
our  approval  of  relief  ft-om  the  financial 
protection  requirements  for  the  Rancho 
Seco  Nuclear  Generating  Station.  The 
staff  has  also  concluded  that  granting 
the  proposed  exemption  does  not 
increase  the  probability  or  consequences 
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of  any  accidents  or  reduce  the  maigin  of 
safety  at  this  facility. 

V 

Based  on  Sections  in  and  IV  above, 

the  Commission  has  determined,  that 
piu^uant  to  10  CFR  140.8.  that  tiiis 
exemption  is  authorized  by  law  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  grants  an 
exemption  from  the  requirements  from 
10  CFR  140.11(a)(4)  to  the  extent  that 
primary  financial  protection  in  the 
amount  of  $100,000,000  shall  be 
maintained  and  exemption  from 
participation  in  the  industry 
retrospective  rating  plan  (secondary 
level  financial  protection)  is  granted  for 
the  Rancho  Seco  Nuclear  Generating 
Station. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  60883. 
dated  November  18, 1993). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rocfcville,  Maryland,  this  19th  day 
of  Nov8mberl993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director  of  Operating  Heactor  Support,  Office 

of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-29006  FUed  11-24-93;  8:45  ami 
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OFFICE  OF  SPECIAL  COUNSEL 
Prtvaq^  Act;  System  of  Records 

AGENCY:  Office  of  Special  Counsel. 
ACTION:  Notice  of  transfer  of  Privacy  Act 
system  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  notify  all  interested  parties  that 
pursuant  to  the  Privacy  Act.  (5  U.S.C, 
552a),  the  U.S.  Office  of  Special  Counsel 
("OSC")  hereby  transfers  the  Privacy 
Act  system  of  records.  "MSPB/OSC-1, 
OSC  Complaint,  Litigation  and  PoUtical 
Activity  Files,"  to  OSC's  own  system  of 
records.  The  system  was  published  at  52 
FR  29906  (August  12. 1987)  and  in  the 
Privacy  Act  Issuances  1991 
Compilation,  Volume  V,  at  pages  132 
and  133.  The  system  of  records  is 
redesignated  as  "OSC/GOVT-l.  OSC 
Complaint,  Litigation  and  Political 
Activity  Files."  Also,  the  revised 
citation  of  authority  for  maintenance  of 
the  system,  the  system  location  and  the 
system  manager  are  provided. 
EFFECTIVE  DATE:  November  26, 1993. 
FOn  FURTMER  MFOMMATION  CONTACT: 
Cathleen  M.  Sadlo,  Attorney, 
Prosecution  Division,  U.S.  Office  of 


Special  Counsel,  1730  M  Street  NW.. 
Suite  300,  Washington,  DC  2003&-4505. 
Telephone  No.  (202)  653-6005. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Office  of  Special  Counsel  ("OSC")  was 
created  by  Reorganization  Plan  No.  2  of 
1978  (43  FR  36037,  May  23.  1978), 
Executive  Order  No.  12.107  (December 
28. 1978)  and  the  Qvil  Service  Reform 
Act  of  1978,  Pub.  L.  95-454.  as  an 
independent  investigative  and 
prosecutive  arm  of  the  U.S.  Merit 
Systems  Protection  Board  ("MSPB"). 
Pursuant  to  the  Whistleblower 
Protection  Act  of  1989.  Pub.  L.  101-12 
(5  U.S.C.  1211-1219).  OSC  became  an 
independent  agency.  The  OSC  has  the 
authority  to  investigate  allegations  of 
prohibited  personnel  practices  under  5 
U.S.C.  2302(b).  prohibited  pohtlcal 
activity  by  Federal  and  District  of 
Columbia  employees  under  5  U.S.C. 
7321-7328  and  prohibited  political 
activity  by  certain  State  and  local 
officers  and  employees  under  5  U.S.C. 
1501-1503  (Itnown  as  the  "Hatch  Act"), 
and  certain  other  matters  under  5  U.S.C. 
1216.  The  OSC  has  the  authority  to 
prosecute  these  matters  before  the 
MSPB  to  obtain  corrective  and 
disciplinary  action.  Also  under  5  U.S.C. 
1213,  the  OSC  provides  federal 
employees  or  former  federal  employees 
with  the  opportunity  to  make 
confidential  whistleblower  disclosures. 

While  OSC  was  an  office  of  the  MSPB, 
OSC  published  a  Privacy  Act  system 
notice.  "MSPB/OSC-1.  OSC  Complaint, 
Litigation  and  Pohtical  Activity  Files." 
This  system  of  records  contains  the 
documents  necessary  to  assist  the  OSC 
in  carrying  out  its  responsibilities  under 
the  statues  listed  above.  The  OSC 
hereby  transfers  the  Privacy  Act  system 
of  records,  "MSPB/OSC-1."  which  is 
published  at  52  FR  29906  (August  12, 
1987)  and  in  the  Privacy  Act  Issuances, 
1991  Compilation,  Voliune  V,  at  pages 
132  and  133.  to  OSC's  own  system  of 
records.  The  system  of  records  is 
redesignated  as  "OSC/GOVT-l.  OSC 
Complaint,  Litigation  and  Pohtical 
Activity  Files." 

The  following  administrative  changes 
have  been  made  to  OSC/GOVT-l: 

AimWRfTY  FOB  UAIKTENANCE  OF  THE  SYSTEM: 

5  U.S.C. 552, 552a,  1211-1221, 1501- 
1508  and  7321-7328. 

SYSTEU  location: 

Management  Division,  U.S.  Office  of 
Special  Counsel.  1730  M  Street.  NW.. 
Washington,  DC  20036-4505. 

SYSTEM  MANAQCIHS)  AND  A00NS8S: 

Director  for  Management,  U.S.  Office 
of  Special  Counsel.  1730  M  Street,  NW., 
Washington,  DC  20036-4509. 


Signed  this  17th  day  of  November  1993. 
Williaiii  E.  Renkanf, 

Associate  Special  Counsel  for  Prosecution. 
[FR  Doc  93-28916  Filed  11-24-93;  8.45  am] 

BUJNa  COOe  740»-«t-M 


POSTAL  RATE  COMMrSSiON 
Notice  of  Commission  Visit 

November  19. 1993. 

Notice  is  hereby  given  that  members 
of  the  Commission  and  certain  advisory 
staff  will  visit  Business  Mail  Express, 
Inc..  in  Reston,  Virginia,  on  December  3, 
1993. 

A  report  of  the  visit  will  be  on  file  in 
the  Commission's  Docket  Room.  For 
further  information  contact  Charles  L. 
Clapp.  Secretary  of  the  Commission  at 
202-789-6840. 
Charles  L.  Qapp, 
Secretary. 

[FR  Doc.  93-28945  Filed  11-24-93;  8:45  ami 
BlUJNaCOOe  7710-f#-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Setf-Regutatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

November  19. 1993. 

The  above  named  national  securities 
exchange  has  filed  apphcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  piursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  vmlisted  trading  privileges  in  the 
following  securities: 

Alliance  World  Dollar  Government  Fund 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11539) 
Ballard  Medical  Products 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11540) 
Bamas  ft  Noble,  lac. 
Common  Stock,  $.01  Par  Value  (Pile  ,No.  7- 
11541) 
Belden,  Inc. 
Common  SJock,  $.01  Par  Value  (Pile  No.  7- 
11542) 
Boise  Cascade  Corp. 
$158  Depositary  Shares  (rep.  Vio  sh.  of 
Conv.  Pfd.  Stock  Ser.  G)  (File  No  7- 
11543) 
Boyd  Gaming  Corp. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11544) 
Capital  Guaranty  Corp. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11545) 
Colonial  Propertie*  Trust 
Comnson  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11546) 
CorrproCo.'s 


Federal  Register  /  Vol.  58.  No.  226  /  Friday.  November  26.  1993  /  Notices 


623S5 


Common  Shares.  No  Par  Value  (File  No  7- 
1154(73 
Detroit  Diesel  Corp. 
Common  Stock.  $.01  Par  Value  (File  No  7- 
11548) 
Gerrity  Ofil  &  Gas  Corp. 
Common  Stock.  S/01  Par  Value  (File  No  7- 
1154B) 
Global  High  Income  Dollar  Fund.  Inc. 
Common  Stock.  S.OOl  Par  Value  (File  No 
7-11550) 
Grupo  Trlbasa.  S.A.  de  C.V. 
American  Depository  Shares  (rep.  2  sh. 
Common  Stock.  No  Par  Value  (File  No 
7-11551) 
Integrated  Health  Ser\ices.  Inc. 
Common  Stock.  $.001  Par  Value  (File  No 
7-11S62) 
Intercapiial  California  Quality  Municipal 
Securities 
Common  Shares  of  Beneficial  Interest,  S.Ol 
Par  Value  (File  No.  7-11553) 
Intercapital  N£w  York  Quality  Municipal 
Securities 
Common  Shares  Beneficial  Interest,  S.Ol 
Par  Value  (File  No.  7-11554) 
Intercapital  Quality  Municipal  Securities 
Common  Shares  of  Beneficial  Interest.  S.Ol 
Par  Value  (File  No.  7-11555) 
Margaretten  Financial  Corp. 
Depository  Shares  (rep.  '/.  sh.  Cum.  Pfd. 
Slock,  Ser.  A)  (File  No.  7-11556) 
Material  Sciences  Corp. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11557) 
Nations  Government  Income  Term  Trust 
2003,  Inc.. 
Common-Stock,  $.001  Par  Value  (File  No 
7-11538) 
Newscorp  Overseas  Ltd. 
8  Vb%  Cum.  Gtd.  Pref  Shrs.,  Ser.  A.  $25.00 
Par  Vahie  (File  No.  7-11559) 
Northern  Border  Partners.  LP. 
Common  Units  (rep.  L.P.  Ints.)  S.OOl  Par 
Value  (File  No.  7-1 1 560) 
Protective  Life  Corp. 
Common  Stock.  $.50  Par  Value  (File  No  7- 
11561) 
Sphere  Drake  Holdings  Ltd. 
Commoa  Stock,  $.01  Par  Value  (File  No  7- 
11562) 
Templeton  Emerging  Markets  Income  Fund, 
Inc. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11563) 
Tucker  Properties 
Common  Stock,  $.001  Par  Value  (File  No 
7-115*4) 
Urban  Shopping  Center,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11565J 
ACM  Managed  Dollar  Income  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11566) 
Amerco 
Ser.  A.  Pfd.  Stock,  No  Par  Value  (File  No 
7-11567) 
Aquila  Gas  Pipeline  Corp. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11568) 
CBL  &  Associates  Properties.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11569) 
Chelsea  GCA  Realty.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11570) 
Enersis  S.A, 


American  Depositary  Shares  (rep.  50  sh. 
Common  Stock,  No  Par  Value  (File  No 
7-11571) 
Lexington  Corporate  Properties,  Inc. 
Common  Stock.  S.OOl  Par  Value  (File  No 
7-11572) 
New  Age  Media  Fund,  Inc. 
Common  Stock,  $.0001  Par  Value  (File  No 
7-11573) 
Paul  Revere  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No 
7-11574)       • 
Regency  Realty  Corp. 
Common  Stock,  $.01  Par  Value  (File  No  7- 

11575) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  13, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretar>'  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  93-28933  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  801IM)1-M 


[Rel.  No.  IC-19888;  812-7521] 

Daily  Money  Fund,  «t  aL;  Notice  of 
Application 

November  16, 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  tlie  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Daily  Money  Fund;  Daily 
Money  Fund  II;  Daily  Tax-Exempt 
Money  Fund;  Fidelity  Advisor  Series  I 
(formeriy  Equity  Portfolio:  Growth); 
Fidelity  Advisor  Series  II  (formerly 
Plymouth  Fund);  Fidelity  Advisor 
Series  III  (formeriy  Equity  Portfolio: 
Income);  Fidelity  Advisor  Series  IV 
(formerly  Income  Portfolios);  Fidelity 
Advisor  Series  V  (formeriy  Plymouth 
Investment  Series):  Fidelity  Advisor 
Series  VI  (formerly  Tax-Exempt 


Portfolios);  Fidelity  Advisor  Series  VII 
(fonnerly  Plymouth  Securities  Trust); 
Fidelity  Advisor  Series  VID  (formeriy 
Fidelity  Special  Situations  Fund); 
Fidelity  Beacon  Street  Trust  (formerly 
Fidelity  Tax-Exempt  Money  Market 
Trust);  Fidelity  California  Municipal 
Trust  (formeriy  Fidelity  California  Tax- 
Free  Fund);  Fidelity  California 
Municipal  Trust  II;  Fidelity  Capital 
Trust;  Fidelity  Charles  Street  Trust; 
Fidelity  Commonwealth  Trust  (formerly 
Fidelity  Intermediate  Bond  Fund); 
Fidelity  Congress  Street  Fund;  Fidelity 
Contrafund;  Fidelity  Court  Street  Trust; 
Fidelity  Court  Street  Trust  II;  Fidelity 
Destiny  Portfolios;  Fidelity  Deutsche 
Mark  Performance  Portfolio,  L.P.; 
Fidelity  Devonshire  Trust;  Fidelity 
Exchange  Fund;  Fidelity  Financial 
Trust:  Fidelity  Fixed-Income  Trust; 
Fidelity  Government  Securities  Fund; 
Fidelity  Hastings  Street  Trust  (formeriy 
Fidelity  Fund);  Fidelity  Income  Fund; 
Fidelity  Institutional  Cash  Portfolios; 
Fidelity  Institutional  Investors  Trust 
(formerly  Income  Portfolios  II);  Fidelity 
Institutional  Tax-Exempt  Cash 
Portfolios;  Fidelity  Institutional  Trust; 
Fidelity  Investors  (formeriy  Income 
Portfolios  n);  Fidelity  Magellan  Fund; 
Fidelity  Massachusetts  Municipal  Trust 
(formeriy  Fidelity  Massachusetts  Tax- 
Free  Fund);  Fidelity  Money  Market 
Trust;  Fidelity  Money  Market  Trust  11; 
Fidelity  Mt.  Vernon  Street  Trust 
(formerly  Fidelity  Growth  Company 
Fund);  Fidelity  Municipal  Trust 
(formerly  Fidelity  Municipal  Bond 
Fund);  Fidelity  Municipal  Trust  11; 
Fidelity  New  York  Municipal  Trust; 
Fidelity  New  York  Municipal  Trust  D; 
Fidelity  Phillips  Street  Trust  (formerly 
Fidelity  Cash  Reserves);  Fidelity  Puritan 
Trust;  Fidelity  School  Street  Trust 
(formeriy  Fidelity  Limited  Term 
Municipals);  Fidelity  Securities  Fund; 
Fidelity  Select  PortfoUos;  Fidelity 
Sterling  Performance  Portfolio,  LP.; 
Fidelity  Summer  Street  Trust;  Fidelity 
Trend  Fund;  Fidelity  Union  Street 
Trust;  Fidelity  Union  Street  Trust  II; 
Fidelity  U.S.  Investments-Bond  Fund, 
L.P.;  Fidelity  U.S.  Investments- 
Government  Securities  Fund.  LP.; 
Fidelity  Yen  Performance  Portfolio,  LP.; 
Spartan  U.S.  Treasury  Money  Market 
Fund  (formeriy  Fidelity  U.S.  Treasury 
Money  Market  Fund,  L.P.);  The  North 
Carolina  Cash  Management  Trust; 
Variable  Insurance  Products  Fund;  and 
Variable  Insurance  Products  Fund  n 
(collectively,  the  "Funds");  Fidelity 
Management  &  Research  Company 
("FMR");  Fidelity  Distributors 
Corporation  ("Distributors");  and 
National  Financial  Services  Corporation 
("NFSC"). 
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RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  sections  6(c)  and 
17(b)  of  the  Act  from  sections  17(a)(1) 
and  17(a)(2)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  pursuant  to 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Funds  and  other  investment 
companies  for  which  FMR  or  any 
company  controlled  by,  under  common 
control  with,  or  controlling  FMR  may 
act  in  the  future  as  investment  adviser, 
or  for  which  Distributors  or  NFSC  or 
any  company  controlled  by,  under 
common  control  with,  or  controlling 
Distributors  or  NFSC  may  act  in  the 
future  as  distributor:  (1)  To  engage  in 
short-term  current  transactions  with 
certain  banks;  and  (2)  to  borrow  money 
on  a  short-term  basis  from  such  banks. 
RLING  DATE:  The  application  was  filed 
on  May  21,  1990,  and  amended  on 
August  6. 1990,  March  26,  1991.  August 
17, 1992,  and  July  23, 1993.  Counsel,  on 
behalf  of  the  applicants,  has  agreed  to 
file  a  further  amendment  during  the 
notice  period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Any  interested  person  may 
request  a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  13, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N\V.,  Washington,  DC  20549. 
Apphcants:  c/o  Fidelity  Management  & 
Research  Company,  82  Devonshire 
Street  (N4A),  Boston,  Massachusetts 
02109,  Attention:  Stanley  N.  Griffith, 
Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  Each  Fund  currently  is  organized  as 
a  business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts  or 
Delaware,  or  as  a  partnership  under  the 
laws  of  the  State  of  Delaware,  and  is 
registered  as  an  open-end  management 
investment  company.  Each  of  the  Funds 
(on  behalf  of  its  series  in  some  cases) 
has  entered  into  a  management  or 
advisory  and  service  contract  with  FMR. 
NFSC  is  the  principal  underwriter  for 
three  of  the  Funds,  and  Distributors  is 
the  principal  underwriter  for  the 
remainder  of  the  Funds. 

2.  In  1982,  the  Commission  issued  a 
conditional  order  under  sections  6(c) 
and  17(b)  exempting  the  funds  from 
sections  17(a)(1),  17(a)(2)  and  17(e)(1)  to 
permit  them  to  engage  in  certain 
securities  transactions  with  "Affihated 
Banks"  ("1982  C)rder").i  The  1982 
Order  defined  "Affihated  Banks"  as 
banks,  bank  holding  companies  or 
affiliates  thereof  that  directly  or 
indirectly  own,  control  or  hold  5 
percent  or  more  of  the  outstanding 
voting  securities  of  any  of  the  Funds. 
The  1982  Order  permits  the  Funds  to 
buy  and  sell  the  following  specific  types 
of  instruments  from  or  to  "Affiliated 
Banks":  (a)  Short-term  obligations  of  an 
"Affiliated  Bank"  which  is  one  of  the  50 
largest  U.S.  banks  (as  measured  by 
deposits),  their  bank  holding  companies 
or  affiliates  thereof;  (b)  repurchase 
agreements  with  an  "Affiliated  Bank" 
that  also  serves  as  a  custodian  to  one  or 
more  of  the  Funds;  and  (c)  tax-exempt 
obligations.  The  1982  Order  also 
permits  an  Affiliated  Bank  to  accept 
compensation  within  the  limits  of 
section  17(e)(2)  when  it  acts  as  agent  for 
any  Fund  in  connection  with  a 
permitted  transaction. 

3.  In  1989,  the  Commission  amended 
the  1982  Order  by  granting  further 
exemptions  pursuant  to  sections  6(c) 
and  17(b)  of  the  Act  from  sections 
17(a)(1),  17(a)(2)  and  17(e)(1)  of  the  Act 
("1989  Order").  The  1989  Order 
expanded  the  definition  of  the  term 
"Affiliated  Banks"  as  stated  in  the  1982 
Order  to  include  banks,  bank  holding 
compan'es  or  affiliates  thereof  which 
directly  or  indirectly  act  as  investment 
adviser  to  any  of  the  Funds.  The  1989 
Order  permits  the  Funds:  (a)  To  engage 
in  purchase  and  sale  transactions  of 
both  long-term  and  short-term  United 
States  government  securities  with 
"Affiliated  Banks"  which  are  primary 
dealers  in  these  securities;  (b)  to  permit 
such  affiliated  dealers  to  accept 
compensation  \A,ithin  the  limits  of 


section  17(e)(2)  for  acting  as  agent  for 
any  Fund  in  connection  with  the 
purchase  or  sale  of  such  United  States 
government  securities;  and  (c)  to  enter 
into  repurchase  agreement  transactions 
with  an  "Affihated  Bank"  if  such  bank 
is  one  of  the  50  largest  United  States 
banks,  as  measured  by  deposits. ^ 

4.  Applicants  now  seek  an  order  to 
supplement  the  1982  Order  and  the 
1989  Order  to  permit  the  Funds  to 
engage  in  short-term  currency 
transactions  with,  and  to  borrow  money 
on  a  short-term  basis  from,  "Affiliated 
Banks,"  defined  in  accordance  with  the 
1989  Order  to  include  banks,  bank 
holding  companies  or  affiliates  thereof 
which  directly  or  indirectly  (1)  own, 
control  or  hold  5  percent  or  more  of  the 
outstanding  voting  securities  of  any  of 
the  Funds,  or  (2)  act  as  investment 
adviser  to  any  one  of  the  Funds.  The 
term  "Affiliated  Banks"  does  not 
include  any  entity  that  is  an  affiliated 
person  of  a  Fund,  or  an  affiliated  person 
of  an  affiliated  person  of  a  Fund,  except 
by  virtue  of  being  a  non-controlling 
shareholder  of  a  Fund  or  an  investment 
adviser  to  another  Fund.  Currently,  no 
bank  serves  as  an  investment  adviser  to 
a  Fund,  and  none  of  the  Funds' 
custodian  banks  are  Affiliated  Banks. 

5.  To  avoid  inadvertent  violation  of 
section  17,  FMR  currently  has  internal 
operating  procedures  in  place  designed 
to  identify  situations  where  a  bank  is 
record  owner  of  five  percent  or  more  of 
a  Fund's  outstanding  voting  securities. 
As  soon  as  a  bank  is  so  identified,  FMR 
tries  to  resolve  the  situation  promptly, 
including,  if  necessary,  prohibiting  FMR 
from  engaging  in  any  currency 
transaction  with,  or  secured  borrowing 
from,  such  bank  on  behalf  of  any  of  the 
Funds,  until  the  bank's  record 
ownership  of  the  shares  is  reduced 
below  the  five  percent  limit  or  it  is 
established  that  the  bank  holds  shares 
without  the  ability  to  vote  on  behalf  of 
its  customers  or  the  ability  to  make 
investment  decisions  with  respect  to 
such  shares,  i.e.,  as  agent  or  custodian 
without  beneficial  ownership  of  the 
shares.  Such  procedures  may  bar  the 
Funds  from  engaging  in  currency  and 
secured  borrowing  transactions  that 
otherwise  would  be  advantageous  to  the 
Funds. 

6.  Under  apphcants'  proposal,  the 
Funds  would  enter  into  short-term 
forward  currency  exchange  contracts 
with  Affiliated  Banks  as  a  means  of 
facihtating  the  Funds'  investment  in 


>  In  the  Matter  of  Fidelity  Fund,  Investment 
Company  Act  Release  Nos.  12851  (Nov.  24,  1982) 
(noUce)  and  12912  (Dec.  21, 1982)  (order). 


2  In  the  Matter  of  Daily  Money  Fund,  Investment 
Company  Act  Release  Nos.  16996  ()une  9.  1989) 
(notice)  and  17057  (July  7, 1989)  (order). 
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securities  of  non-United  States  issuers.3 
In  addition,  the  Funds  would  negotiate 
short-term  loan  agreements  with 
Affiliated  Banks.*  Such  loan  agreements 
will  enable  the  Funds  to  satisfy 
redemption  requests  on  those  occasions 
when  the  Funds  receive  an 
unexpectedly  high  volume  of  such 
requests. 

7.  The  Funds'  short-term  borrowings 
are  effected  pursuant  to  previously 
negotiated  lending  agreements  v^ich 
permit  short-term  loans.  These 
agreements  p^ov^dc  for  interest  to  be 
fixed  according  to  a  certain  benchmark, 
such  as  the  federal  funds  rate,  or 
according  to  a  rate  negotiated  at  the  time 
of  the  bonowing.  Currently,  the  Funds 
hare  loan  agreements  with  eight  banks, 
although  no  Fund  expects  to  have 
agreements  with  all  eight  banks.  Under 
these  agreements,  certain  banks  may 
require  security'.  The  agreements 
provide  for  extensions  of  credit  of 
between  S30  million  and  $2.0  billion 
and  total  more  than  $3.5  billion.  Tbe 
lending  banks  are  large  banks  of 
national  standing  and  include  some  of 
the  custodian  banks  of  the  Funds. 

8.  Daily  quotes  of  loan  rates  usually 
are  obtained  from  each  bank  with  which 
the  Funds  have  loan  agreements.  On  any 
given  business  day.  most  such  banks 
will  be  willing  to  lend  money  to  one  or 
more  of  the  Funds.  If  quotes  are 
solicited  from  less  than  all  of  the 
lending  bonks.  FMR  will  solicit  quotes 
from  those  banks  which,  on  the  basis  of 
the  facts  and  circumstances  known  at 
the  time,  it  believes  vrill  offer  loan 
interest  rates  as  favorable  to  the 
borrowing  Funds  as  interest  on 
comparable  loans  from  the  other  banks 
with  which  one  or  more  Funds  have 
borrowing  agreements.  Applicants 
contend  tnat  these  procedures  provide  a 
high  level  of  assurance  that  quoted  rates 
will  be  representati\-e  of  the  prevailing 
available  Dank  loan  rates. 

9.  There  is  110,  and  will  not  be  any. 
express  or  implied  imderstanding 
between  the  Fund  or  FMR.  Distributors 
or  NFSC  and  any  bank  which  is  (or  may 
become)  an  Affihated  Bank  of  a  Fund 
that  FMR  will  cause  any  of  the  Funds 
to  enter  iuto  currency'  or  secured 
borrowing  transactions  with  any  such 
bank  in  consideration  of  the  bank's 
purchase  of  Fund  shares.  No  reciprocal 

•>  .^  foTwarO  cuirercy  exchange  contract  is  an 
agraament  ta  exchange  one  currency  for  another  at 
an  agreed  on  price  at  a  hituie  date.  Applicants 
define  a  shoft-term  cur-^ncy  transaction  as  one  in 
which  no  more  than  45  aays  elapse  between  the 
entry  of  an  onier  to  buy  or  lell  a  security  and 
settlement  of  the  transaction. 

*  Applicants  de£ne  short-term  loan  agreements  as 
loans  with  maturities  of  14  days  or  less.  However, 
applicants  rqpresent  that  botiowings  ordinarily  are 
for  one  day  only. 


practices  have  existed  or  will  exist 
among  any  Fund  and  an  Affiliated  Bank 
involving  currency  or  secured 
borrowing  transactions,  and  no 
favorable  treatment  will  be  given  to  any 
Affiliated  Bank  in  short-term  ciurency 
or  secured  borrowing  transactions 
because  of  the  bank's  affiliation  with  a 
Fund.  Moreover,  the  Fimds  are  not 
requesting  an  order  under  the  Act  to 
permit  allocation  of  currency  or 
borrowing  transactions  to  banks  based 
upon  investment  in  any  of  the  Funds  by 
such  banks  or  their  clients  and 
customers. 

Appiicmts'  Legal  Aoalysis 

1.  Section  2(a)(3)(A)  provides  that 
"any  person  directly  or  indirectly 
owning,  controlhng.  or  holding  with 
power  to  vote.  5  per  centrum  or  more  of 
the  outstanding  voting  securities"  of  any 
other  person  is  an  affiliated  person  of 
that  other  person.  Appbcants  represent 
that  the  Affihated  Banks  may  be  deemed 
affiliated  persons  of  one  or  more  Funds, 
and  that  if  a  bank  i$  an  affiliated  person 
of  one  of  the  Funds,  that  bank  arguably 
may  be  deemed  to  be  an  affiliated 
person  of  an  affihated  person  of  all  the 
other  Fimds  under  the  Act. 

2.  Sections  17(a)(1)  and  17(a)(2) 
prohibit  affiliated  persons  of  the  Funds, 
or  affiliated  persons  of  affiUarted  persons 
of  the  Funds,  from  knowingly  selHng  to 
or  purchasing  from  the  Funds  "any 
security  or  other  property."  The 
proposed  transactions  may  involve  a 
sale  or  purchase  which  would  be 
prohibited  b}  section  17.  Currency 
transactions  involve  the  sale  and 
purdiase  of  currenc)-.  which  arguably 
constitutes  "property."  The  pledging  of 
securities  by  a  Fund  as  collateral  in  a 
secured  borrowing  transaction  also  may 
constitute  the  sale  of  such  securities.* 

3.  Under  section  17(b).  the 
Commission  may  issue  an  order  of 
exemption  from  one  or  more  of  the 
provisions  of  Section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transactions  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person; 
(b)  the  proposed  transactions  are 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transactions  are  consistent  with  the 
general  purposes  tjf  the  Act.  The 
proposed  transaction  meets  the 
standards  set  forth  in  section  17(b).  The 
proposed  transactions  also  qualify-  for 
relief  imder  section  6(c)  because  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 


»  See  Bubin  v.  United  States,  449  L'.S.  424  (1981). 


purposes  fairly  intended  by  the  policy- 
and  provisions  of  the  Act.  In  addition, 
the  procedures  to  be  implemented  if  the 
order  is  issued  not  only  ensure  fairness 
but  that  such  transactions  will  be  the 
same  as  arm's-length  transactions. 

4.  The  requested  relief  for  sbort-term 
currency  transactions  is  appropriate  to 
facihtate  the  settlement  of  Fund 
transactions  in  foreign  equity  and  debt 
securities.  These  transactions  generally 
are  effected  in  the  currency  of  the 
country  of  the  issuer  or  the  country  in 
which  the  securities  are  traded.  Thus, 
the  Funds  buy  foreign  currency  to  settle 
purchase  transactions  within  foreign 
markets  and  sell  foreign  currency  that 
they  received  in  the  settlement  of  sale 
transactions  within  foreign  markets.  In 
addition,  some  of  the  Fimds  may  enter 
into  forward  currency  exchange 
contracts  as  a  means  of  managing 
exchange  rate  risks.  A  Fund  may  enter 
into  a  foreign  currency  contract  covering 
foreign  securities  held  in  the  Fund  in 
order  to  reduce  or  eliminate  foreign 
currency  exposure;  such  technique  is 
know  as  currency  hedging,  and  is  a 
means  of  reducing  portfolio  risk. 

5.  Currency  transactions  are  entered 
into  by  telephone  or  computer.  There  is 
no  centraUzed  trading  floor.  Commercial 
banks  act  as  the  core  of  this  mctrket, 
quoting  bid/asked  prices  and  acting  as 
principals.  The  spread  between  the  bid 
and  the  asked  price  in  the  foreign 
exchange  markets  represents  the 
potential  profit  to  the  market  maker  and 
the  compensation  for  its  perceived  risk 
in  quoting  the  price  and  selling  or 
holding  the  currency.  At  any  one  time 
there  usually  are  ten  or  twelve 
commercial  banks  that  will  provide 
price  indications  for  a  particular 
currency.  Foreign  exchange  rates 
generally  are  obtained  through 
automated  quotation  systems.  The 
Reuters  Monitor  Money  Rates  Sen'ice 
("Reuters")  is  the  money  rate  quote 
service  that  currently  is  recognized  in 
the  currency  m.arkets  as  the  most 
reliable. 

6.  Short-term  "odd  lot"  currency 
transactions,  established  by  industry 
practice  as  those  involvir^g  a  United 
States  dollar  value  of  less  than  $1 
million,  are  of  particular  importance  to 
the  Funds.  Currency  dealer  generally  do 
not  make  an  active  market  in  odd  lot 
currency  transactions  and  indications 
for  such  transactions  are  not  reported  on 
Reuters.  The  exchange  rate  that  can  be 
obtained  for  an  odd  lot  currency 
transaction  generally  varies  directly 
with  the  size  of  the  transaction  and  the 
type  of  currency. 

7.  The  Funds'  custodian  banks 
(including  foreign  subcustodians),  some 
of  which  may  be  Affihated  Banks,  are 


62398 


Federal  Register  /  Vol.  58.  No.  226  /  Friday.  November  26.  1993  /  Notices 


among  the  banks  that  deal  in  foreign 
currencies.  Those  custodian  banks 
ordinarily  will  accommodate  any  short- 
term  odd  lot  currency  transaction 
required  for  securities  settlement.  These 
transactions  with  a  custodian  bank  are 
advantageous  to  the  Funds  because 
settlement  procedures  for  such 
transactions  are  simpler  and  more  easily 
coordinated,  resulting  in  a  lower  trade 
settlement  failure  rate.  Custodian  banks 
are  a  major  factor  in  the  foreign 
currency  markets  available  to  the  Funds 
for  short-term  transactions.  Also,  there 
is  a  reduction  in  efficiency  of  executing 
and  settling  transactions  when  dealing 
with  currency  dealers  other  than  one  of 
the  Fund's  custodian  banks  which 
cannot  be  readily  quantified. 

8.  The  Funds  currently  attempt  to 
engage  in  currency  transactions  with 
banks  not  affiliated  with  the  Funds  or 
with  non-bank  currency  dealers.  The 
requested  reUef  is  appropriate  because 
the  statutor\'  prohibitions  have  a 
particularly  adverse  impact  with  respect 
to  the  currency  transactions.  Over  time, 
the  number  of  banks  using  the  Funds 
has  grown,  thereby  increasing  the 
restrictive  impact  of  the  statutory 
prohibitions  to  the  point  where  a  Fund's 
ability  to  obtain  competitive  currency 
prices,  particularly  with  respect  to  small 
transactions,  is  adversely  affected.  For 
short-term  odd  lot  currency  transactions 
in  particular,  an  Affiliated  Bank  may 
offer  the  most  favorable  price  and 
execution  as  against  the  other  banks.  If 
the  Funds  cannot  trade  with  one  or 
more  Affiliated  Banks,  the  Funds  may 
be  deprived  of  the  most  favorable  price 
and  execution  on  the  occasions  when 
those  banks  have  the  best  overall  offer 
for  the  transaction.  The  shareholders' 
return  from  their  investment  in  the 
Funds  may  be  reduced  if  the  Funds' 
access  to  Affiliated  Banks  is  restricted. 
Access  to  the  markets  in  particular 
foreign  securities  depends  on  access  to 
currency  dealers,  and  this  access  can 
only  be  obtained  in  some  cases  by  being 
a  participating  customer  of  the 
Affiliated  Banks. 

9.  The  problem  of  limited  access  to 
Affiliated  Banks  is  exacerbated  when 
not  all  currency  dealers  make  markets  in 
a  particular  currency.  When  a  currency 
dealer  does  not,  it  is  not  likely  to  quote 
prices  for  the  currency  within  the 
prevailing  market  range.  Thus,  when 
there  are  a  small  number  of  competitive 
currency  dealers  in  a  currency,  which 
includes  one  or  more  Affiliated  Banks, 
the  Funds'  ability  to  obtain  the  most 
favorable  price  or  prompt  execution  is 
even  more  restricted. 

10.  The  risk  of  insolvency  of 
Affiliated  Banks  engaging  in  short-term 
currency  transactions  is  minimal.  The 


creditworthiness  of  such  counterparties 
is  monitored  by  FMR  and  would  be 
subject  to  the  creditworthiness  standard 
set  forth  in  Condition  4  below. e  If  the 
counterparty  on  a  currency  forward  fails 
to  perform,  a  Fund  can  almost  always 
resort  to  a  highly  liquid  spot  market, 
where  the  risk  would  be  limited  to  the 
same  currency  value  fluctuations  as  if 
the  Fund  purchased  a  foreign  security 
without  entering  into  a  forward 
currency  contract. 

11.  The  purpose  of  sections  17(a)(1) 
and  17(a)(2)  is  to  prevent  a  party  with 
strong  potential  adverse  interests  and 
some  influence  over  the  investment 
decisions  of  a  registered  investment 
company  from  causing  or  inducing  the 
investment  company  to  engage  in 
transactions  which  unfairly  inure  to  the 
benefit  of  that  party  and  which  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  note  that 
under  no  circumstances  may  an  entity 
that  is  a  controlling  person  of  a  Fund 
enter  into  a  short-term  currency 
transaction  with  such  Fund.  The  Funds 
believe  that  they  can  best  serve  the 
interests  of  their  shareholders  by 
obtaining  the  most  favorable  price  and 
execution  in  short-term  currency 
transactions,  regardless  of  whether  the 
bank  is  affiliated,  directly  or  indirectly, 
with  one  of  the  Funds. 

12.  AppUcants  also  request  relief  with 
respect  to  short-term  borrowing 
transactions  to  provide  the  Funds  with 
a  source  of  immediate,  short-term 
hquidity  pending  settlement  of  the  sale 
of  portfoho  securities.  When  the  Funds 
liquidate  portfolio  securities  to  meet 
redemption  requests,  they  often  do  not 
receive  payment  in  settlement  for  up  to 
seven  days  (or  longer  for  certain  foreign 
transactions).  However,  redemption 
requests  normally  are  settled  within  one 
day.  By  borrowing,  a  Fund  also  can 
attempt  to  avoid  selling  securities  into 
an  unsettled  market. 

13.  If  collateral  is  required,  loan 
transactions  with  a  Fimd's  custodian  are 
desirable  because  the  adruinistrative 
problems  of  transferring  assets  to  a  third 
party  when  a  pledge  is  involved  do  not 
arise.  Furthermore,  some  extensions  of 
credit  occur  so  late  in  the  day  that  it  is 
difficult,  if  not  impossible,  to  secure  an 
extension  of  credit  from  a  non- 
custodian.  The  Funds'  inability  to 


•In  the  1959  Order,  the  Funds  were  permitted  to 
enter  into  repurchase  agreement  transactions  with 
an  Affiliated  BanJt  if  the  bank  had  sufficiently  large 
deposits.  The  current  proposal  is  not  similarly 
restricted.  See  supra  n.2.  The  staff  of  the  Division 
of  Investment  Management  believes  that  the 
creditworthiness  standard  described  in  Condition  4 
is  more  appropriate  for  assessing  the  insolvency 
risk  of  an  Affiliated  Bank. 


borrow  from  all  of  the  banks  with  which 
they  have  loan  agreements  necessarily 
decreases  to  some  degree  their  ability  to 
compete  for  the  best  interest  rates  and 
other  terms.  In  addition,  appficants 
contend  that  there  is  a  reduction  in 
efficiency  in  arranging  secured 
borrowing  transactions  when  dealing 
with  banks  other  than  the  relevant 
Fund's  custodian  which  cannot  be 
readily  quantified. 

14.  Permitting  the  Funds  to  enter  into 
short-term  borrowing  transactions  with 
Affiliated  Banks  will  not  implicate  the 
concerns  behind  section  17(a). 
Applicants  note  that  under  no 
circumstances  may  an  entity  that  is  a 
controlling  person  of  a  Fund  enter  into 
a  short-term  secured  borrowing 
transaction  with  such  Fund.  The  Funds 
believe  that  they  can  best  serve  the 
interests  of  their  shareholders  by 
obtaining  the  most  favorable  interest 
rate  and  other  terms  in  a  secured 
borrowing  transaction,  regardless  of 
whether  the  bank  is  affiliated,  directly 
or  indirectly,  with  one  of  the  Funds. 
Further,  there  are  occasions  when  an 
Affihated  Bank  offers  the  most  favorable 
interest  rate  and  other  terms  compared 
to  other  lending  banks,  especially  for 
small  overdraft  loans.  If  a  Fund  cannot 
borrow  from  one  or  more  Affiliated 
Banks,  the  Fund  may  be  deprived  of 
entering  into  the  most  advantageous 
loan  transaction.  As  a  result,  the 
shareholders'  return  from  their 
investment  in  the  Funds  may  be 
reduced  in  the  Funds'  access  to 
Affiliated  Banks  is  restricted. 

15.  The  Funds  believe  that  they  can 
best  safeguard  their  investors  from  any 
remote  possibility  of  abuse  by 
concentrating  their  attention  directly  on 
the  inherent  fairness  of  transactions  by 
any  Fund  with  Affiliated  Banks.  Thus, 
the  Funds  propose  to  create  internal 
control  procedures  for  the  careful 
monitoring  of  currency  and  bonowing 
transactions  with  Affiliated  Banks  and 
to  place  responsibility  for  monitoring 
the  reasonableness  and  fairness  of  those 
transactions  on  the  Funds'  Trustees  and 
Managing  General  Partners.  Currency 
and  borrowing  transactions  subject  to 
the  order  would  be  scrutinized  to 
determine  essentially  that:  (a)  Any 
transaction  by  a  Fund  is  consistent  with 
the  investment  policy  and  objectives  of 
that  Fund  and  with  the  interests  of  its 
shareholders  and  is  comparable  to  other 
similar  transactions  in  which  the  Fund 
is  authorized  to  engage  and  in  which  the 
Fund  currently  engage;  (b)  the  terms  of 
any  proposed  transactions  are 
reasonable  and  fair  to  the  shareholders 
of  that  Fund  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  and  (3)  any  proposed 
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transaction  is  consistent  with  the 
general  pxirposes  of  the  Act.  The  Funds 
further  believe  that  when  the  remote 
potential  harm  to  shareholders  from 
overreaching  by  AffiUated  Banks  in 
currency  and  borrowing  transactions 
with  the  Funds  is  weighed  against  the 
benefits  to  the  Funds'  shareholders,  the 
benefit  to  shareholders  significantly 
outweighs  the  likelihood  of  harm.  The 
interests  of  the  Funds'  shareholders  will 
be  served  best  by  permitting  the  Funds 
to  deal  with  all  banks  in  currency  and 
borrowing  transactions,  regardless  of 
whether  a  bank  also  is  affiliated  with 
one  or  more  Funds.  The  order  would 
permit  transactions  that  would  have 
been  made  in  the  ordinarj-  course  of 
business  on  their  own  merit,  without 
regard  to  the  affiliated  status  of  the 
counterparty. 

Conditions  to  Relief 

If  the  requested  relief  is  granted, 
applicants  agree  to  the  following 
conditions: 

1 .  The  Board  of  Trustees  or  General 
Partner  of  each  of  the  Funds,  including 
a  majority  of  the  noninterested  Trustees 
or  General  Partners,  as  the  case  may  be. 
(i)  will  adopt  procedures,  pursuant  to 
which  transactions  may  be  effected  for 
the  Funds,  which  are  reasonably 
designed  to  provide  that  the  conditions 
in  paragraphs  2  through  5  below  have 
been  complied  with,  (ii)  will  review  no 
less  frequently  than  annually  such 
procedures  for  their  continuing 
appropriateness,  and  (iii)  will  determine 
no  less  frequently  than  quarterly  that 
such  transactions  made  during  the 
preceding  quarter  were  effected  in 
compliance  with  such  procedures.  The 
investment  adviser  of  each  Fund  will 
implement  these  procedures  and  make 
decisions  necessary  to  meet  these 
conditions,  subject  to  the  direction  and 
control  of  the  Board  of  Trustee  or 
General  Partners  of  each  Fund. 

2.  No  Fund  will  engage  in  currency  or 
secured  borrowing  transactions  with  a 
bank  that  is  an  investment  adviser  to 
such  Fund.  No  Fund  will  enter  into 
currency  transactions  with  an  Affiliated 
Bank  if,  as  a  result,  the  net  value  of  all 
currency  contracts  with  such  Affiliated 
Bank  would  exceed  five  percent  of  such 
Fund's  totfil  assets.  No  Fund  will  enter 
into  secured  borrowing  transactions 
with  an  AffiUated  Bank  if,  as  a  result, 
five  percent  of  its  total  assets  would  be 
mvolved  ip,  the  consummation  of  such 
transactions  with  sucn  bank. 

3.  The  Funds  (i)  will  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  paragraph  1,  and 
(ii)  will  maintain  and  preserve  for  a 


period  of  not  less  than  six  years  fr"Dm 
the  end  of  the  fiscal  year  in  which  any 
transactions  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  currency  and  secured 
borrowing  transaction  setting  forth  a 
description  of  such  transaction, 
including  without  hmitation  the  closing 
date  and  time  of  the  transaction,  the 
identity  of  the  person  on  the  other  side 
of  the  transaction,  the  material  terms 
and  price  of  the  purchase  or  sale  of 
currency  or  the  material  terms  and 
interest  rate  of  the  loan  transaction,  the 
identity  of  the  other  sources  offering  a 
similar  transaction,  the  material  terms 
and  prices  or  material  terms  and  interest 
rates  offered  by  other  sources,  the 
closing  date  and  time  of  the  transaction, 
and  all  other  information  or  materials 
upon  which  the  determinations 
described  below  were  made.  With 
respect  to  information  obtained  from 
other  sources  about  similar  transactions, 
the  written  record  will  set  forth  the  date 
and  time  that  this  information  was 
obtained  and  received  from  these 
sources.  To  the  extent  that  the 
information  required  about  similar 
transactions  is  not  available  with 
respect  to  short-term  odd  lot  currency 
transactions,  records  pertaining  to  such 
transaction  will  be  kept  consistent  with 
the  requirements  of  Condition  5. 

4.  The  currency  and  seciu-ed 
borrowing  transactions  entered  into  will 
be  consistent  with  the  investment 
objectives  and  policies  of  that  Fund  as 
recited  in  the  Fund's  registration 
statement  (including  any 
creditworthiness  standards),  and  will  be 
consistent  with  the  interests  of  that 
Fund  and  its  shareholders. 

In  addition,  the  Funds  will  only 
engage  in  short-term  currency 
transactions  with  AffiUated  Banks  of  the 
following  creditworthiness:  those  with 
short-term  debt  instruments  rated  high 
quality  by  at  least  one  nationally 
recognized  statistical  rating  organization 
("NRSRO")  (e.g.,  A-1  or  A-2  by 
Standard  &  Poor's  Corporation),  unless 
the  Managing  General  Partners  or 
Trustees  of  a  Fund  approve  the  entry 
into  transactions  with  an  Affiliated  ' 
Bank  that  has  short-term  debt  rated  high 
grade  by  at  least  one  NRSRO  [e.g.,  A- 
1,  A-2  or  A-3  by  Standard  &  Poor's 
Corporation).  If  the  AffiUated  Bank  has 
no  short-term  debt  rating,  the  Funds 
may  enter  into  transactions  with  such 
Affiliated  Bank  if  FMR  determines  that 
its  creditworthiness  is  comparable  to 
high  quaUty  short-term  debt,  subject  to 
review  by  the  Funds'  respective 
Trustees  or  Managing  General  Partners. 
Moreover,  applicants  will  only  engage 
in  secured  short-term  bank  loans  wi3i 


Affiliated  Banks  meeting  the  same 
creditworthiness  standards. 

5.  The  terms  of  each  currency  and 
secured  borrowing  transaction  must  be 
reasonable  and  fair  to  the  shareholders 
of  that  Fund  and  will  not  involve 
overreaching  of  that  Fund  or  its 
shareholders  on  the  part  of  any  person 
concerned.  The  terms  and  the  prices  to 
be  paid  or  received  (with  respect  to 
currency  transactions)  or  the  terms  and 
interest  rates  to  be  paid  (with  respect  to 
borrowing  transactions)  will  be  at  least 
as  favorable  to  the  relevant  Fund  as  the 
best  terms  and  prices  or  terms  and 
interest  rates  available  from  other 
sources,  obtained  pursuant  to  these 
procedures.  Before  any  short-term 
transaction  in  currencies,  or  any 
borrowing,  may  be  conducted  pursuant 
to  the  exemption,  the  Funds  of  their 
advisers  must  obtain  such  available 
market  information  as  they  deem 
necessary  to  determine  that  the  price  to 
be  paid  or  received  for.  or  the  terms  of, 
each  transaction  is  at  least  as  favorable 
as  that  available  from  other  sources. 
This  shall  include  the  following 
information,  without  hmitation.  With 
respect  to  short-term  round  lot  currency 
transactions,  the  Fimds  or  their  advisers 
must  obtain  and  document  two 
competitive  indications  with  respect  to 
the  specific  proposed  transaction,  either 
from  two  other  currency  dealers  or  from 
one  currency  dealer  and  from  an 
automated  quotation  system  approved 
by  the  Board  of  Trustees  and  General 
Partners  of  the  Funds,  including  a 
majority  of  noninterested  members. 
Competitive  quotation  information 
includes  price  and  settlement  terms 
With  respect  to  prospective  purchases 
or  disposition  of  currencies,  these 
dealers  must  be  those  who,  in  the 
experience  of  the  Funds'  advisers,  have 
demonstrated  the  consistent  ability  to 
provide  professional  execution  of 
currency  transactions  at  competitive 
market  prices  in  the  currencies  of  the 
type  desired.  With  respect  to  the 
prospective  purchase  or  disposition  of 
currencies,  these  dealers  must  be  those 
who,  in  the  experience  of  the  Funds' 
advisers,  are  in  a  position  to  quote 
favorable  prices. 

In  the  case  of  short-term  odd  lot 
currency  transactions,  the  cost  of  each 
transaction  must  be  consistent  with 
guidelines  established  and  reviewed  at 
least  annually  by  the  Funds'  Boards, 
including  a  majority  of  the 
noninterested  members.  These 
guideUnes  will  fix  what  is  an  odd  lot 
and  will  take  into  account  current 
market  prices  of  currencies  (based  on 
specified  pricing  procedures)  and  the 
size  of  the  transactions,  and  the  range  of 
permitted  prices  will  be  based  on  a 
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survey  of  currency  dealers  (which  are 
not  affiliates)  that  have,  as  a  group, 
executed  at  least  90%  of  odd  lot 
currency  transactions  for  the  Funds 
(other  than  transaction  with  afSliates) 
since  the  last  survey  period.  The  dealers 
will  be  asked  ta  furnish  data  cr>nceming 
prices  of  cdd  lot  currency  transactions 
hased  upon  actual  odd  lot  currency 
trades  v>i*J)  parties  other  than  the  F^nds 
or  their  aftJiiates  during  normai  market 
conditions  during  s  one-week  neriod.  If 
a  Man.?ging  C-?r!enil  Partner  or  a  Board, 
including  a  iriapriry  cf  its  non- 
interested  nibrr.cevs,  approves  the 
survey  niethcdology  as  a  mears  for 
esfablishir.gfiUidelines,  then  if  will 
further  determine  the  fiequpprA-  with 
which  su„n  ?ur\ey  ddts  wii."  h*-  updated 
{but  no  ifiss  than>annua;)y).  and  will 
^arther  dt-ter.T.ine  the  one-\v?ek  period 
or  periods  duiing  whi>:h  the  s.:r\ey  will 
be  condu  ted  The  STi.r.-ey  v.  Mi  not  be 
conducted  ss  to  currenr  ies  afected  by 
market  d;5/ocation  du^■•r;gsac^-  periods 
of  disIocat;oE.  Rather,  after  arv.  market 
dislocstun  [t.g  .  the  recent  European 
monetarj'  ciisisl,  a  new  survev  will  be 
conducted  witii  respect  to  the  affected 
currencies  within  3  j  days  cf  the  end  of 
the  n:arke*.  dislocatio/.,  using  Lhe  same 
methods  described  heiem  fcr  the  annual 
survey.  The  guidelines  will  only  be  used 
if  dealers  who  have,  as  a  group, 
executed  at  least  50%  of  such  non- 
affiliate  tra.isactions  re&pond  ^n  writing 
and,  with  respecl  to  each  cunency,  at 
least  two  responses  are  received.  The 
guidelines  will  be  based  on  a  composite 
average  of  the  survey  results  for  each 
currency,  using  statistically  reliable 
methods.  In  the  event  that  JTMR  fails  to 
obtain  a  response  with  respect  to  a 
particular  currency  sufficient  to 
establish  guidelines,  then  no  trade  in 
that  currency  will  be  executed  with  an 
Affiliated  Bank  (unless  the  trade  can  be 
effected  at  the  prevailing  round  lot 
price,  in  which  case  the  price  would  be 
verified,  as  with  an  ordinary  round  lot 
transaction,  by  two  competitive 
quotations).  This  informaticm  will  be 
incorporated  in  guidelines  to  be 
affirmed  at  the  next  Board  meeting.  No 
trade  will  be  executed  with  an  Affjha:}ed 
Bank  unless  the  price  fells  within  the 
guidelines.  The  guidelines  and  the 
information  upon  which  they  are  besed 
vyriil  be  reviewed  by  the  Boards, 
including  a  ma)Grity  of  the 
noninterested  members,  annually  and 
whenever  currency  market  dislocations 
or  significant  changes  in  the  currer>cy 
market  have  occtirred.  In  addition,  all 
transactions  effiacted  pursuant  to  the 
guidelines  will  be  reviewed  quarterly,  bi 
the  eyjent  that  FMR  wishes  to  effect  s 
short-term  odd  lot  trade  at  a  tinte  of 


cmrency  market  disIocstioR  and  the 
PUDcb  are  unable  to  obtain  round  lof 
prices  to  effect  the  trades,  FMR  would 
use  the  existing  guid^ines  for  such 
currency  in  efferting  the  trade,  if  it 
determined  that  reliance  on  such 
giiideUnas  was  reascKwble  under  the 
circumstances.  In  every  such  case,  the 
relevant  Fund's  Managing  General 
Partners  or  Trustees,  including  a 
majority  of  the  non-'nterested  members, 
will  specifically  review  and  approve  the 
transaction  at  the  next  scheduled 
meeting. 

With  respect  to  borrowings,  the  Funds 
or  their  advisers  must  obtain  and 
document  co.mpetitive  quotations  from 
at  least  two  unaffihatec  banks  that  will 
include  interest  rate,  n>a?urity. 
collateralization  requiremerits, 
prepayments  rights  ar>d  transaction 
charges. 

For  the  Conimissjon,  by  ihe  DivisioD  of 
lEvestment  Mc.nagernerit,  under  delegated 
authority. 

Margaret  H.  McFirland. 

Depv  ty  Secretary. 

|FR  Doc.  93-28932  Filed  11-24-93;  6  45  azal 
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[tnvasCTient  Cocr^pany  Act  Reteasa  Wo. 
19885;  812-«6321 

Smith  Barney  Shearson  Fundamental 
Value  Fund  Inc.,  et  al. 

Novemhei  18, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPtlCANTS:  Smith  Barney  Shearson 
Fundamental  Value  Fund  Inc.  and 
Smith  Barney  Shearson  Growth  and 
Opportunity  Fund,  a  series  of  Smith 
Barney  Shearson  Equity  Funds  (the 
"Company'O. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  17(b)  of 
the  Act  from  secticm  17|a)  of  the  Act. 
SUMMARY  OF  APinJCATtON:  Applicants 
seek  an  order  under  section  17|h)  of  the 
Act  granting  an  exemption  from  section 
1 7  (a)  of  the  Ad  to  enable  Smith  Barney 
Shearson  Fundamental  Value  Fund  Inc 
("Value  Fund")  to  acqixire  the  assets  of 
Smith  Barney  Shearson  Growth  and 
Opportunity  Fund  ("Grovrth  Fund"),  a 
series  of  the  Company,  in  exchange  for 
shares  of  Value  Fxmd. 

FtUHQ  DATES:  The  application  was  filed 
on  October  18, 1993.  By  letter  dated 
November  9, 1993,  counsel  for 
Apnlicants  agreed  to  file  an  ame:idment 
to  Ibe  application  contaimr)g  certain 


additional  information,  the  substance  of 

which  is  incorporated  herein. 

HEARtNG  OR  NOTTFJCATKSN  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ^ie  SEC  by  5:30  p.m.  on 
December  13,  1993.  and  should  be 
accompanied  by  proof  cf  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  reque.st  .such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washjngton,  DC  20549. 
Applicants,  cJo  The  Boston  Company 
Advisors,  Inc.,  Exchange  Place,  Boston, 
Massachusetts  021C9.  Attention,  Mary 
E.  Moran,  Esq.. 

FOR  FURTHER  INFORWATIOM  CONTACT: 
H-R.  Hallock.  Jr..  Special  Counsel,  at 
(202)  272-3030,  or  Barry  D.  MilJer. 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Office  of  Investment  Company 
Regulation,  EHvision  <rf  Investment 
Management). 

SUMMARY  INFORMATION:  The  following  is 
a  summary  of  the  appHcation.  The 
complete  appHcations  may  be  obtarned 
for  a  fee  at  the  SECs  Public  Reference 
Branch. 

Applicants'  RepreseatatioRS 

1.  Value  Fund  is  a  Washington 
corporation  registered  under  the  Act  as 
an  open-end  management  investment 
company.  Value  Fund  o^rs  few  sate 
three  classes  of  shares  with  different 
sales  load  arrangements  and  fee 
structures.  Smith  Barney  Sheerson  Asset 
Management  Division  (the  "Adviser")  of 
Smith,  Barney  AdvisCTS,  hic.  ("SBA") 
serves  as  the  investment  atKiser  of 
Value  Fund. 

2.  Growth  Fund  is  or>e  of  four  series 
of  the  Company,  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open  end  management  investment 
company.  Growth  Fund  offers  for  sale 
three  classes  cf  shares  with  the  same  ht; 
structure  as  each  respective  class  of 
Value  Fund.  Salomon  Brothers  Asset 
Management  Inc.  serves  as  investment 
adviser  to  Growth  Fund. 

3.  The  other  series  offered  by  the 
Company  are  Smith  Barney  Shearson 
Growth  and  Income  Fund  ("Growth  and 
Income  Fund"),  Smith  Barrjey  Shearson 
Strategic  Investors  Fund  and  Smith 
Barney  Shearson  Sector  Anahjrsis  Fund 
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("Sector  Analysis  Fund").  The 
investment  advisers  of  Growth  and 
Income  Fund  and  Sector  Analysis  Fund 
are  Greenwich  Street  Advisors  Division 
of  Mutual  Management  Corp. 
("Greenwich  Advisors")  and  Smith 
Barney  Shearson  Strategy  Advisers  Inc. 
("Strategy-  Advisers"),  respectively.  The 
Adviser  and  Strategy  Advisers  are  both 
wholly-owned  subsidiaries  of  SBA. 

4.  Smith  Barney  Shearson  Inc.  (the 
"Distributor')  serves  as  the  distributor 
for  each  Applicant.  The  Distributor, 
SBA,  and  Greenwich  Advisors  are  each 
direct  or  indirect  wholly-owned 
subsidiaries  of  Primerica  Corporation 
("Primerica").  Primerica  is  primarily 
engaged,  through  its  subsidiaries,  in 
providing  consumer  finance  services, 
incurance  services  and  investment 
services. ; 

5.  Valub  Fund  proposes  to  acquire  all 
or  substantially  all  of  the  assets  of 
Growth  Fund  in  exchange  for  its  shares 
(the  "Reai^ganization").  The 
consummation  of  the  Reorganization  is 
subject  to  certain  conditions,  including 
that  the  parties  shall  have  received 
exemptive  relief  on  the  application  from 
the  SEC. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company  from 
knowingly  purchasing  securities  or 
other  property  from,  or  selling  securities 
or  other  property  to,  such  registered 
investment  company.  Section  2(a)(3)  of 
the  Act  defines  "affihated  person"  of 
another  {>erson  to  include  any  person 
directly  or  indirectly  under  common 
control  with  such  other  person.  Section 
17(b)  of  the  Act  authorizes  the  SEC  to 
grant  exemptive  relief  from  section  17(a) 
if  it  finds  that  the  proposed  transaction 
is  fair  and  reasonable,  that  it  does  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  it  is 
consistent  with  the  policies  of  any 
investment  companies  involved  at  those 
policies  are  recited  in  their  registration 
statements  and  reports  filed  under  the 
Act  and  vdth  the  general  purposes  of  the 
Act. 

2.  Where  two  investment  companies 
have  a  common  investment  adviser, 
directors  and/or  officers,  the  companies 
may  be  considered  to  be  under  common 
control  and.  therefore,  affiliated  persons 
of  each  other.  Thus,  a  merger  or  other 
combination  of  two  such  companies 
could  be  considered  to  involve  a 
prohibited  purchase  or  sale  under 
section  17(a) 

3.  Rule  17a-8  under  the  Act  excepts 
from  the  prohibitions  of  section  17(a) 
transactions  involving  a  merger  or  other 
combination  of  investment  companies 


that  are  affiliated  persons  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied.  Applicants  do 
not  meet  the  requirements  of  that  rule, 
however,  because  they  do  not  have  a 
common  investment  adviser,  common 
directors  and/or  common  officers. 

4.  Value  Fund  and  Growth  Fund  may 
be  deemed  to  be  under  the  uhimate 
common  control  of  Primerica,  however, 
because  through  its  subsidiaries, 
Primerica  may  be  deemed  to  have  the 
power  to  exercise  a  controlling 
influence  over  the  management  and 
pohcies  of  each  Fund.  Accordingly,  the 
Funds  may  be  deemed  to  be  "affiliated 
persons"  of  one  another  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 

5.  Nonetheless,  Applicants  submit 
that  the  terms  of  the  proposed 
transactions  relating  to  the 
Reorganization  meet  the  standards  of 
section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a).  They 
note,  in  particular,  that  the  board  of 
trustees  of  Growlh  Fund  and  the  board 
of  directors  of  Value  Fund,  including,  in 
each  case,  the  board  members  who  are 
not  "interested  persons"  of  such  boards 
(as  such  term  is  defined  in  the  Act), 
have  concluded  that  the  Reorganization 
is  in  the  best  interests  of  the  Applicants' 
respective  shareholders  and  will  not 
result  in  the  dilution  of  the  interests  of 
any  of  the  existing  shareholders. 
Accordingly,  Applicants  requesit  that  the 
SEC  issue  an  order  under  section  17(b) 
of  the  Act  exempting  the  proposed 
transactions  from  section  17(a)  of  the 
Act  to  the  extent  necessary  to  permit 
Applicants  to  effect  the  proposed 
Reorganization. 

For  the  SEC,  by  the  Division  of  Investi^ent 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  93-28934  Filed  11-24-93;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Pilot  In  Region  VI  To  Streamline  Loan 
Application  Process 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Notice  of  Region  VI  Pilot. 


SUMMARY:  On  November  2. 1993.  the 
Administrator  of  SBA  authorized  the 
commencement  of  a  pilot  in  Region  VI 
in  order  to  test  an  attempt  to  streamline 
the  loan  application  process  for 
guaranty  loans  of  $100,000  or  less  under 
section  7(a)  of  the  Small  Business  Act. 
This  notice  is  issued  pursuant  to 


§  120.1-2  of  SBA's  regulations  (13  CFR 
120.1-2). 

Phase  one  of  the  pilot  will  cover  loans 
originating  from  the  service  areas  of  the 
SBA  district  offices  in  San  Antonio, 
Dallas  and  Houston.  Phase  two  is 
scheduled  to  commence  on  January  1, 
1994  to  cover  the  other  SBA  district 
offices  in  Texas,  Oklahoma  and 
Louisiana.  All  the  loan  applications 
submitted  under  this  pilot  will  be 
processed  at  the  SBA  district  office  in 
San  Antonio,  Texas.  Lenders  who 
participate  in  this  pilot  will  be 
encouraged  to  submit  applications  by 
FAX  or  mail.  If  the  pilot  proves  to  be 
successful,  lenders  will  be  encouraged 
to  use  computer  transmission.  The  pilot 
is  scheduled  to  end  on  December  31, 
1994. 

While  the  pilot  is  in  effect,  with 
respect  to  guaranty  loans  of  $100,000  or 
less,  lenders  and  SBA  will  rely  on  the 
individual  applicant's  personal  and 
business  credit  history  as  an  indication 
of  the  ability  and  willingness  to  repay 
a  loan.  Other  traditional  credit  criteria, 
including  collateral,  lien  position  and 
business  equity,  although  considered, 
wrill  not  be  a  primary  consideration  in 
approving  such  loans.  Accordingly,  the 
pilot  will  reduce  SBA's  application 
documents,  with  the  lender's  own 
documents  being  used  in  lieu  of  some 
of  the  SBA  forms.  SBA's  primary  focus 
for  the  credit  decision  will  be  the 
vdllingness  to  repay  debt  as  indicated 
by  a  good  credit  history,  the  likelihood 
that  expected  earnings  will  be  enough  to 
make  the  scheduled  pa>Tnents.  and  that 
with  the  financing,  the  business  has  a 
good  chance  of  achieving  success. 
Lenders  will  be  required  to  secure  a 
credit  report  on  all  owners,  guarantors 
and  co-signers. 

Existing  statutory  requirements  for 
loan  maturities  will  be  maintained 
during  the  pilot.  Loans  under  Lhe  pilot 
will  be  term  only,  with  no  revolving 
feature  allowed.  SBA  personnel  will 
make  eligibility  determinations. 
Permitted  use  of  proceeds  will  be  the 
same  as  in  the  normal  section  7(a) 
program,  including  the  reductions  of 
lender's  exposure  when  it  meets  the 
current  policy  requirements,  except  that 
the  maximum  amount  that  will  be 
allowed  for  the  reduction  of  a  lender's 
exposure  will  be  25%  of  the  total  loan. 
A  lender  may  choose  to  increase  its 
percentage  of  participation  to  cover  the 
level  of  its  reduction,  when  the 
reduction  exceeds  the  25%  maximum. 

Under  the  pilot,  lenders  will  be 
required  to  liquidate  loans  having  an 
original  loan  amount  of  $50,000  and 
under,  and  SBA  will  not  pay  any  of  the 
liquidation  expenses  in  excess  of 
recoveries  on  these  loans.  All 
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racoverias.  less  liquidation  axpena««, 
will  be  applied  to  the  loan  balanc«  prior 
to  tha  lender  submitting  a  request  to 
SBA  for  purchase.  If  the  origiBal  loan 
amount  exceeds  $50,000,  lender  will 
submit  a  liquidation  plan  to  SfiA  prior 
to  any  liquidation  action.  Once  the 
liquidation  plan  ia  approved  by  SBA, 
the  lender  will  perfonn  the  liquidation, 
unless  SBA  determines  it  to  be  in  its 
best  interest  to  perfonn  the  liquidation. 

Dated:  November  12, 1993. 
Erskine  B.  Bowlos, 
Administrator. 

[FR  Doc.  93-28974  Filed  11-24-93;  8;4S  ami 
BLLMG  cooe  nzs-tt-M 


Provictence  Dfstrfct  Advisory  Council; 
Public  iMeetIng 

The  U.S.  Small  Business 
Administration  Providence  District 
Advisory  Council  will  hold  a  public 
meeting  at  10:30  a.m.  on  Thuraday, 
December  16, 1993,  at  the  U.S.  Small 
Business  Administration,  380 
Westminster  Mall,  Room  511, 
Providence,  Rhode  Island,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Joseph  P.  Loddo,  District  Director,  U.S. 
Small  Business  Administration,  380 
Westminster  Street,  Providence,  Rhode 
bland  02903.  (401)  528-4580. 

Dated:  November  17, 1993. 
Dwstfay  A.  Ovwal. 

Acting  Assistant  Administrator,  Office  of 
Advisory  CounciJi. 
(FR  Doc.  93-28975  Filed  11-2S-93;  8:45  im] 

BHAMQ  COOE  «»S-«1-M 


[Ucenae  No.  02/02-«455] 

Triad  Capital  Corp.  of  Now  Yortq  FiHng 
of  an  Appiic^ion  for  Transfer  of 
Ovimershlp  and  Conlrot 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  104.102))  by  Triad  Capital 
Corporation  of  New  York,  15  West  39th 
Street,  9th  floor,  New  York  10018,  for 
transfer  of  ownership  and  control  of  its 
license  under  the  Small  Business 
Investment  Act  of  1958,  as  amended  (15 
U.S.C  et  seq).  The  transfer  of 
ownership  and  control  of  Triad  Capital 
Corporation  of  New  York,  which  waa 
licensed  November  25, 1983,  is  8ub)ect 
to  prior  written  approvai  of  SBA. 


If  approved,  the  Bunness  Consortium 
Fund,  Inc.  of  the  National  Minority 
Supplier  Development  Council  will  own 
100  percent  of  Triad  Capita)  COTporation 
of  New  York. 

The  proposed  officers  and  directors 
are: 


Marciai  E.  Robiou,  t5 
West  399\  Street,  9»» 
Floor,    New    Yoili.    NY 

tooia. 
TtKxnas  C  Fttzgetaid,  100 
Crystal  Oftve,   Hetshey, 

PA  iToay-oaio. 

WUIiam  Alcorn.  5001 
Spring  VaDey  Rd,  Dal- 
las, TX. 

C.  Douglas  Dixon,  90  Part« 
Averue,  37tti  Roor,  New 
York.  NY  10016. 


Title 


Proskteirt  A  Df' 
rector. 


Chainvian. 


Vice  Chainnarf  8i 
Treasurer. 

Secretary  &  Di- 
rector. 


Triad  Capital  Corporation  of  New 
York  will  bie  managed  by  Rutgers 
Minority  Investment  Company,  a  Small 
Btisiness  Investment  Company  located 
at  92  New  Street,  Newark.  New  York 
07102.  The  applicant  will  begin 
operations  with  private  capitahzation  of 
approximately  $1.6  milboo. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
success&d  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  latter  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
drculatiMi  in  N^  York.  New  Ywk. 

(Catalog  of  Federal  Domestic  Assistance 
Progiams  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  November  19. 1993. 
ClMrles  1.  HertzlMrg, 
Associate  Administratarfor  Investment. 
(FR  Doc  93-28973  Piled  11-24-93;  8:45  ami 

BlUJNe  COM  iQ2S-»1-a 


DEPARTMENT  Of  TRAICPORTATION 

Faderai  Aviation  Admlniatration 
[AC  NOl  120-XX7 

Devalopmartf  of  Advisory  Circular  (AC) 
on  FiigMcrew  Steeping  Quarters/ 
Faciiaiea 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  FAA  intent  to  consider 
the  design  and  installation  criteria  for 
flightcrew  rest  facilities  on  commercial 
transport  aircraft  contained  in 
Aerospace  Recommended  Practice 
(ARP)  4101/3  in  the  development  of  AC 
120-XX,  Flightcrew  Sleeping  Quarters/ 
Facihties;  and  reqiiest  for  commoBts 
concerning  the  adequacy  and 
appropriateness  of  these  criteria. 

SUMMARY:  This  iKitice  contains  a  reprint 
of  the  Society  of  Automotive  Engiiteers 
(SAE)  documait  ARP4101/3.  Crew  Rest 
Facilities,  which  contains  information 
that  the  FAA  intends  to  consider  in 
development  of  AC  120-XX,  Flightcrew 
Sleeping  Quarters/Facilities.  When 
developed  and  issued,  this  AC  would 
provide  guidance  for  one  means,  but  not 
the  only  means,  for  Federal  Aviation 
Regulations  (FAR)  parts  121  and  135 
certificate  holders  to  obtain  an  FAA 
finding  regarding  the  adequacy  of 
sleeping  quarters/ facilities  to  be  used  fur 
flight  crewmembers  sleeping  in  flight. 
These  sleeping  quarters/facilities  would 
be  used:  (1)  By  three-  or  four-pilot  crews 
during  long-range  flights  under  FAR 
part  135;  and  (2)  when  applicable,  by 
flight  crewmembers  in  conduct  of  flag 
and  supplemental  operations  under 
FAR  part  121.  This  notice  gives  all 
interested  persons  an  opportuixity  to 
present  their  views  on  the  adequacy  of 
the  InfOTmation  in  the  subject  SAE 
document  for  the  purpose  described 
herein.  The  FAA  will  consider  all 
comments  received  prior  to  issuing  any 
notice  of  availability  of  draft  AC  1 20- 
XX,  Flightcrew  Sleeping  Quarters/ 
Facihties. 

DATES:  Comments  must  be  received  on 
or  before  January  25, 1994. 
ADDRESSES:  Send  all  comments  on  the 
subject  to  SAE  document  to:  Federal 
Aviation  Administration,  Air  Carrier 
Branch.  AFS-220.  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
Comments  may  be  inspected  at  the 
above  address  between  9  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays, 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Streeter,  AFS-220,  at  the  address 
above,  telephone  (202)  267-7579. 
8Un»LEMBiTARY  MKMMATnN:  In 
developing  a  fligbtcrevr  sleeping 


quarters/fadlities  AC,  the  FAA  intends 
to  provide  standard  technical 
definitions  and  guidehnes  for  FAR  part 
121  certificate  holders  and,  based  on 
comments  received.  FAR  part  135 
certificate  holders.  The  definitions  and 
guidefcnes  would  then  be  used  by  these 
certificate  holders  to  develop  plans  far 
a  sleeping  quarters  installation  in  a 
particular  type  airplane  and  to  obtain  an 
FAA  finding  regarding  the  adequacy  of 
that  installation  for  sleeping  purposes. 
This  AC  will  reference  recommended 
guidelines  based  on  suggested  criteria 
contained  in  ARP4101/3  for  the  design 
and  installation  of  crew  rest  facilities  on 
commer-  ial  transport  aircraft  capable  of 
Uitra-lcng-range  operations  with 
augmented/enlarged  crew  complements 

FAR  $  135.269  permits  certificate 
holders  to  assign  three-  or  four-pilot 
crews  to  flights  having  extended  duty 
periods,  under  certain  conditions  One 
condition  that  must  be  met  to  authorize 
such  essignraents  is  that  adequate 
sleeping  quarters  must  be  available  for 
use  on  stick  flights.  The  FA.\  recognizes 
that  accepting  certain  guidance  criteria 
in  ARP4101/3  may  be  difficult  for  FAR 

Sart  135  operators.  Therefore,  comments 
om  FAR  part  135  operators  regarding 
the  adequacy  of  the  ARP4101/3  criteria 
are  requested  to  wisure  the  development 
of  equiiable  guidelines.  Some  of  the 
issues  in  need  of  comment  are: 

(1)  Aircraft  size  is  limited  under  FAR 
port  135,  therefore,  reoo^izing  the  size 
differential,  should  or  can  the  ARP4101/ 
3  criteria  be  applied  to  FAR  part  135 
aircraft? 

(2)  Should  the  proposed  AC  include 
FAR  part  135  guidelines?  If  so.  should 
the  FAR  part  135  guidehnes  be  separate 
from  the  FAR  part  121  guidelines? 

(3}  Sl^Quld  a  separate  AC  be 
develop  9d  for  FAR  part  135  operators? 

(4)  VV  lat  additions  or  changes  in  the 
ARP41C 1/3  ait'jria  would  be  needed  to 
acconui  odaie  the  needs  of  FAR  pan  135 
ope:3to;$?  The  following  related  SAE 
docuireits  may  also  prove  to  be  ufeft'l 
in  the  di  jVelopment  of  the  draft  AC: 

SAE  .*J?  ^4101— Flight  Deck  Lavou!  and 

Fadhtes 
SAE  AR  ^101/4— Flight  Deck 

Envirrlnment 
SAE  AR^323 — ^Type  Measurerrjents  of 

Aircraft  Interior  Sound  Pressu.'^ 

Levels!  Durirg  Cruise 
SAE  AIR4245-<hiantities  for 

Desciibtion  of  the  Acoustical 

Envirc  ijment  in  the  Interior  of  Aircraft 

Copies  bf  these  documents  may  be 
obtained;  for  a  lee,  by  contacting:  SAE, 
The  Engineering  Society  For  Advanced 
Mobility  Land  Sea  Air  and  Space 
International,  400  Commonwealth 
Drive,  VVarrendale,  PA  15096-0001, 
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Attention:  Mr.  Richard  A.  Vandame.  )r., 
telephone  (412)  776-4841. 

Issued  in  Washington,  DC,  on  Noromber 
12, 1993. 

Thoous  C  Accutli, 

Director.  Flight  Standards  Service. 

f?R  Doc  93-28969  Filed  11-24-83;  8:45  amj 

BRXMG  CODE  4»10-1VM 


Aviatfon  Rulemaking  Advisory 
Committee;  Part  65  Wortdno  Group- 
New  Task 

AGB«CY:  Federal  Aviation 
Admimstration  (FAA).  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Part  65  Working  Groiip. 


SUMMARY:  Notice  is  given  of  a  new  task 
assignment  for  the  Part  65  Working 
Group  from  the  Aviation  Rulemaking 
Advisory  Committee.  This  notice 
informs  the  pubhc  of  the  activities  of 
the  ARAC  on  air  carrier/general  aviation 
maintenance  issues. 
FOR  FURTHEa  NFOFIMATKW  CONT.ACT: 
Mr.  Frederick  J.  Lenoelii.  Assistant 
Executive  Director  fen-  Air  Carrier/ 
General  Aviation  Kiainfenance  Issues, 
Aviation  Rulemaking  Advisory 
Committee,  Flight  Standards  Service 
(AFS-300),  800  hadependence  Avenue, 
SW.,  Washington,  DC  205G1,  Telephone; 
(202)  267-3546;  FAX:  (202)  267-5230. 
SUPPLEMBITARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190.  January  22. 1991;  and  58  FR  9230, 
February  19, 1993).  One  area  the  ARAC 
deals  with  is  air  carrier/general  aviation 
maintenance  issues.  These  issues 
involve  mechanic  certification  ar^d 
approved  ti-aining  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23,  25,  27,  29,  31,  33, 
and  35  aircraft,  engines,  propellers,  and' 
their  component  parts  and  parallel 
provisions  In  parts  21.  43,  91, 121, 125 
127, 129, 133, 135,  and  137  of  the 
Federal  Aviation  Regulations  (FAR), 
which  are  the  responsibility  of  the  FAA 
Director,  Flight  Standards  Service.  At  its 
first  meeting  on  air  carrier/general 
aviation  maintenance  issues  on  Msy  24 
1991  (56  FR  20492,  May  3. 1991),  the 
ARAC  established  the  Part  65  Working 
Group  and  assigned  it  a  task.  At  its 
meeting  held  on  October  18=  1993  (58 
FR  49542.  September  23, 1993).  the 
ARAC  assigned  an  additional  task  to  the 
Part  65  Working  Group: 

Task 

Specifically,  the  Part  65  Working 
Group's  task  is  the  following: 

1.  Conduct  a  further  regulitoiy  review  of 
Part  65,  includiqg  possibk  develc^ioent  of 


additional  c«rtificatlons  and  re-registratioD  of 
aviation  maintenance  techaidaas  and 
repairmen,  to  include  appropriate  trBining 
issues.  Additional  certifications  would 
include  an  advanced  generalist  and  an 
advanced  specialist,  based  on  the  current 
system  of  AirfrsTTse  and  Powerpiant 
generaiists  end  repairmen  specialists. 

2.  If  the  working  group  determines  that  a 
notice  of  proposed  rulemaking  would  be  an 

-  appropriate  measure,  ensure  that  the 
recommendation  to  the  FAA  ts  a  coir.pJete 
package.  That  package  should  include  the 
preamble,  the  proposed  rule,  an  economic 
evaluation  or  analysis,  and  an  appropriate 
legal  review. 

3.  If  the  working  group  deteraaiaes  that  ao 
advisory  circular  would  be  appropriate,  that 
package  should  include  a  complete 
justification  and  an  appropriate  ie^ai  review 
before  submitting  a  recommendetion  to  the 
FAA. 

Reports 

A.  Recommend  time  hne(s)  for 
completion  of  the  task,  including 
rationale,  for  considerstion  at  the 
meeting  of  the  ARAC  to  consider  air 
carrier/general  aviation  maintenanoe 
issues  held  following  publication  of  this 
notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  the  AR-'^C 
before  proceeding  with  th^  work  as 
stated  in  the  task  statement  above. 

C.  Give  a  status  report  on  the  task  at 
each  meeting  of  the  ARAC  held  too 
consider  air  cairier/geDeral  aviation 
maintenance  issues. 

The  Part  65  Working  Group  will  he 
comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  a.<,signed.  A  working  group  member 
need  not  necessarily  be  a  representative 
of  one  of  the  member  organizations  of 
the  ARAC  /ji  individual  vrfio  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  v.Tite  the  person 
listed  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT  expressing  that 
desire,  describing  his  or  her  interes!  in 
the  task,  and  tl^e  expertise  he  or  she 
would  bring  to  the  working  group.  The- 
request  will  be  reviewod  v.'ith  the 
Assistant  Chair  of  the  AR.\C  fo:  air 
carricr/gencra!  aviation  raaintenaiy.e 
issjies  and  the  Chair  of  the  Part  65 
Wording  Group,  end  the  individual  w;Il 
be  advised  whether  or  not  the  request 
can  be  accorrmod.ited. 

The  Secretary  of  Transportarion  has 
determined  that  the  foiroation  end  use 
of  the  AR.^C  are  necessary  in  the  public 
interest  in  connection  with  the 
performan.ce  of  duties  imposed  on  the 
FAA  by  law.  Meetings  cf  the  ARAC  to 
consider  air  carrier/general  aviation 
maintenance  issues  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
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Committee  Act.  Meetings  of  the  Part  65 
Working  Croup  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  November 
19, 1993. 

Beniamin  f.  Burton,  Jr., 
Acting  Assistant  Executive  Director  for  Air 
Carrier/General  Aviation  Maintenance  Issues, 
A  viation  Rulemaking  Advisory  Committee. 
[FR  Doc.  93-28980  Filed  11-24-93;  8;45  am] 
BJLtJNG  CO0£  4S10-19-M 


Aviation  Riilemaking  Advisory 
Committee  Meeting  on  General 
Aviation  and  Business  Airplane  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  November 
30,  1993,  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  and  business 
airplane  issues  (58  FR  60081,  November 
12, 1993)  has  been  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Pat  Nininger,  Small  Airplane 
Directorate  (ACE-112),  601  East  12th 
Street.  Kansas  City,  Missouri  64106, 
telephone  (816)  426-5688. 

Issued  in  Washington,  DC,  on  November 
19, 1993. 

John  R.  Colomy, 

Assistant  Executiw  Director  for  General 
Aviation  and  Business  Airplane  Issues, 
A  viation  Rulemaking  Advisory  Committee. 
[FR  Doc.  93-28977  Filed  11-24-93;  8:45  am] 

BILUNC  CODE  4910-19-M 


Aviation  Security  Advisory  Committee 
Policy,  Procedures  and  Public 
Awareness  Subcommittee 

AGENCY:  Notice  of  the  Aviation  Security 
Advisory  Committee's  PoUcy  (ASAC), 
Procedures  and  Public  Awareness 
Subcommittee  Meeting. 
SUMMARY:  This  notice  announces  a 
meeting  of  the  ASAC's  Policy, 
Procedures  and  Public  Awareness 
Subcommittee  to  examine  the 
discussion  papers  associated  with  the 
rewrites  of  14  CFR  parts  107  and  108. 
DATES:  The  meeting  will  be  held 
December  15, 1993.  from  10  a.m.  to  3 
p.m. 

ADDRESSES:  The  meeting  location  is  the 
Air  Transport  Association  Headquarters, 
1301  Pennsylvania  Avenue  NW..  Board 
Room.  Washington.  DC  20004. 


FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  the  Assistant 
Administrator  for  Civil  Aviation 
Security,  ACS,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8293. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  11),  this  notice 
announces  a  meeting  of  the  ASAC's 
PoUcy,  Procedures  and  Public 
Awareness  Subcommittee  to  be  held 
December  15. 1993,  at  the  Air  Transport 
Association  Headquarters,  1301 
Pennsylvania  Avenue  NW.  Board  Room, 
Washington,  DC. 

The  agenda  will  include  a  review  of 
the  discussion  papers — outlining  areas 
for  consideration  in  the  Re-write  of  parts 
107  and  108  that  is  being  distributed  to 
all  ASAC  members  prior  to  the 
December  15  subcommittee  meeting. 
The  papers  are  also  available  to  non- 
ASAC  members.  Persons  wishing  to 
obtain  a  copy  of  the  discussion  papers 
should  contact  the  telephone  number 
under  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section  listed  above.  The 
details  for  gathering  the  Subcommittee's 
comments  and  responses  on  the 
discussion  papers,  such  as  forming  a 
task  force,  will  be  discussed. 

Attendance  at  the  December  15. 1993, 
meeting  is  open  to  the  public  but 
limited  to  available  space.  Members  of 
the  public  may  address  the 
subcommittee  only  with  the  written 
permission  of  the  chair,  which  needs  be 
arranged  in  advance.  The  chair  may 
entertain  pubUc  comment  if.  in  its 
judgment,  doing  so  will  not  disrupt  the 
orderly  progress  of  the  meeting  and  will 
not  be  unfair  to  any  other  person. 
Members  of  the  public  are  welcome  to 
present  written  material  to  the 
subcommittee  at  any  time. 

Issued  in  Washington,  DC,  on  November 
19, 1993. 
Jack  Gregory, 

Acting  Assistant  Administrator  for  Civil 
Aviation  Security. 

IFR  Doc.  93-28978  Filed  11-24-93;  8:45  am] 

BlUiNG  CODE  4S10-13-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubhc  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 


Committee  to  discuss  transport  airplane 
and  engine  issues. 

DATES:  The  meeting  will  be  held  on 
December  8. 1993  at  8  a.m.  Arrange  for 
oral  presentations  by  November  29, 
1993. 

ADDRESSES:  The  meeting  will  be  held  at 
Aerospace  Industries  Association  of 
America.  Inc..  1250  Eye  St.  NW.',  suite 
1100,  Goddard  Rooms  A  and  B, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken.  Office  of  Rulemaking. 
FAA,  800  Independence  Avenue,  SW... 
Washington.  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  H),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
December  8. 1993.  at  Aerospace 
Industries  Association  of  America,  Inc., 
1250  Eye  St.  NW..  suite  1100. 
Washington.  DC.  The  agenda  for  the 
meeting  will  include: 

•  Opening  Remarks. 

•  Review  of  Action  Items. 

•  Reports  of  working  groups. 

•  Special  discussion  and  possible 
action  regarding  the  efforts  of  the  Small 
Transport  and  Commuter  Airworthiness 
Assurance  Working  Group, 
Airworthiness  Assurance  Working 
Group,  Installation  Heumonization 
Working  Group,  and  Propulsion 
Harmonization  Working  Group. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  29, 1993.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arran£  ments  may  be  made  by 
contacting  the  person  listed  under  the 
heading  "FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Washington,  DC,  on  November 
16, 1993. 
Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  93-28979  Filed  11-24-93;  8:45  am] 
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NoUoe  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  P8S$enger  Facility  Charge  (PFC)  at 
Benedum  Airport,  Ctarkstjurg,  WV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION;  Notice  of  intent  to  rule  on 
application. 


SUiniAnv:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Benedum  Airport 
undei  the  provisions  of  the  Aviation 
SafetV  and  Capacity  Expansion  Act  of 
1990jTitIe  IX  of  the  Omnibus  Budget 
Recoridiliation  Act  of  1990)  (Pub.  L. 
101-908)  and  part  158  of  the  Federal 
Aviat:^on  Regulations  {14  CFR  part  158) 
DATESf  Comments  must  be  received  on 
or  bef|;Te  December  27, 1993. 
ADDRESSES:  Comments  on  this 
applicktion  may  be  mailed  or  delivered 
in  tripjiicate  to  the  FAA  at  the  following 
addre$s:  Mr.  Joseph  H.  Schefl,  Manager. 
Beckldj  Airports  Field  Office.  Main 
Terminal  building,  469  Airport  Circle, 
Beavet,  West  Virginia  25813-6216. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  maSled  or  delivered  to  Mr.  Paid 
Stewajt.  Airport  Manager  of  the 
Benedian  Airport  Authority  at  the 
following  address:  Benedum  Airport 
Authority,  200  Aviation  Way, 
Bridgebort.  West  Virginia  26330. 

Air  carriers  and  foreign  a'r  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Benedum 
Airport  Authority  under  §  158.23  of  part 
158.     [I 

FOR  FUftTHER  fNFOBMAT»Ofl  COKTACT:  Mr 
Joseph  H  Scheff,  Manager  Beckley 
Airports  Field  Office.  Main  Terminal 
bui'dijig,  469  Airport  Circle,  Beaver. 
West  Virginia  25813-6216  (Tel.  304- 
252-62;i5).  The  application  may  be 
review^  in  person  at  this  same 
locatioii. 

SUPPLEMEfnARY  ^FORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  usd  |the  revenue  from  a  PFC  at 
Benedd-n  Airport  under  the  provisions 
of  tUe  Aviation  Safety  and  Capacity 
Expans|o:i  Act  of  1990  (Title  K  of  the 
Om.nibw  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Axiation  Regulations  (14 
CFR  part  158). 

On  September  13, 1993.  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  the  revenue  form  a  PFC 
submitted  by  the  Benedum  Airport 
Authority  was  substantially  complete 
within  die  requirements  of  section 
158.25  of  part  158.  The  FAA  will 


approve  or  disapprove  the  apphcation. 
in  whole  or  in  part,  no  latex  than 
January  8. 1994. 

The  following  is  a  brief  oveniew  of 
the  apphcation: 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date; 

December  1, 1993 
Proposed  charge  expiration  date; 

December  31,  1995 
Total  estimated  PFC  revenue:  $108,241 
Brief  description  of  proposed  projects 
The  PFC  funds  wilj  be  utihzed  to  fund 
the  local  share  of  the  following 
proposed  AIP  projects: 
— Airport  Runway  Signs 
— ^Terminal  Building/Security 
—Replace  Heating  &  Air  Conditioning 
and  removal  of  asbestos  in  tenninal 
building 
— ^Purchase  snow  blower 
— Replace  ARFF  equipment 
—Replace  electric  cables  to  runway  & 

Taxiway 
—Purchase  two  snow  removal  vehicles 
(sand  spreader  4  snow  plow) 
Class  or  classes  of  air  earners  which 
the  pubhc  agency  has  requested  not  be 
required  to  collect  PFCs;  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
hsted  above  under  "FOR  further 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica. 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  apphcation,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Benedum 
Airport  Authority. 

Issued  in  Jamaica,  New  York  State  on 
November  15, 1993 
Lotiis  P.  DeRose, 

Manager.  Airports  Dh'jsicn.  Eastern  Region. 
IFR  Doc.  93-28972  Filed  11-24-93;  3.45  arr.) 

BiUJNG  CODE  48T»-T3-U 


Notice  of  Intent  To  Rule  on  Applicatton 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Guam  International  Air  Termlnal-Agana 
NAS,  Agana,  Guam 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
apphcation. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubhc  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Guam 
International  Air  Terminal- Agana  NAS 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 


1990  (Title  LX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  27, 1993. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Adciiuistration, 
Airports  Division.  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles, 
CA  90009, 

or 
Honolulu  Airports  District  Office,  P.O. 
Box  50244.  Honolulu,  HI  96850-0001; 
Street  Address:  300  Ala  Moana  Blvd., 
room  7116.  Honolulu,  HI  96813 
hi  addition,  one  copy  of  any 
com.ments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Jess  Q.  Tohbs. 
Executive  manager  of  the  Guam  Ai.'port 
Authority  at  the  followL-ig  address: 
Guam  Airport  Authority,  Guam 
hitemational  Air  Tenninal.  P.O.  Box 
8770,  Tamuning,  Guam  96931. 

Air  carriers  end  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Guam 
Airport  Authority  under  ^  158.23  of  p«.i 
158. 

FOR  FURTHER  fNFORMATHJN  CONTACT: 

David  J.  Welhouse  Honoiulu  Airports 
Distria  Office.  P.O.  Box  .50244, 
Honolulu,  HI  95850;  Street  Addrt?ss:  300 
Ala  Moana  Blvd.,  room  7116.  Honolulu 
HI  96813;  Telephone;  (?M)8)  541-1243 
The  application  may  be  reviewed  in 
person  at  this  samo  location. 
SUPPLEMENTARY  INF0RMATX)N:  The  FA.'^ 
proposes  to  riile  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Guam  hitemational  Air  Terminal  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Oimiibus  Budget 
Reccnciliation  Act  of  1990)  (Pub.  L 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  November  5, 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Guam  Airport 
Authority  was  substantially  complete 
within  the  rpquirements  of  §  158.25  ol 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  Ftsbruary  4, 1994. 

The  follo;\  ing  \s.  a  brief  overview  of 
the  application: 

Level  cf  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date.  June  1 

1994 
Proposed  charge  expiration  dote: 

September  1,  2026 
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Total  estimated  PFC  revenue: 
$308,110,994.00 

Brief  Description  of  the  proposed 
projects:  the  project  are  part  of  a  multi- 
phased  development  program  as  defined 
in  FAR  part  158.3  consisting  of  the 
following: 

(1)  Renovate  and  expand  Terminal 
Building  by  544.000  square  feet 
including:  install  5  baggage  claim 
carousels,  provide  new  INS  and 
Customs  processmg  areas  and  office 
space,  increase  administrative  office  and 
terminal  support  space,  install  11  new 
passenger  loading  bridges,  replace 
existing  outbound  baggage  system, 
install  multi-user  Flight  Information 
Display  System,  replace  single 
departure  lounge  of  13,500  square  feet 
with  gate  oriented  lounges  totaling 
69.000  square  feet,  construct  204,000 
square  feet  of  public  area,  and  construct 
26.000  square  feet  of  mechanical/ 
electrical  space  to  support  terminal 
building. 

(2)  Reconfigure  Airport  Access  Road 
with  grade  separated  crossovers,  and 
reconstruct  terminal  loop  road  to 
increase  curb  frontage  by  800  feet. 

(3)  Expand  aircraft  apron  for  7 
additional  gates  with  taxilanes. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  FFC's  Part  135  air 
taxi/commercial  operators. 

Availability  of  Application 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  xmder  FOR  I^RTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airport  office  located  at: 
Western-Pacific  Region,  Airports 
Division,  room  3012. 15000  Aviation 
Blvd..  Hawthorne,  CA  90261.  In 
addition,  any  person  may,  upon  request, 
inspect  the  application,  notice  and  other 
documents  germane  to  the  appUcation 
in  person  at  the  Guam  Airport 
Authority. 

Issued  in  Hawthorne,  California,  on 
November  5, 1993. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  Western -Pacific 
Region. 

IFR  Doc.  93-28970  Filed  11-24-93;  8:45  am] 

BILLING  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Brunswick  County,  NC 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge 
replacement  project  in  the  Town  of 
Sunset  Beach,  Bnmswick  County.  North 
Carolina. 

FOR  FURTHER  INFORMATION  COffTACT:  Roy 
C.  Shelton,  Oi>erations  Engineer.  310 
New  Bern  Avenue,  suite  410.  Raleigh, 
North  Carolina  27601,  Telephone  (919) 
856-4350. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT)  will  prepare  an  environmental 
impact  statement  (EIS)  for  the 
improvement  of  SR  1172  in  the  Town  of 
Sunset  Beach.  Brunswick  County.  North 
Carolina.  The  proposed  action  would  be 
the  replacement  of  the  Sunset  Beach 
Bridge  on  SR  1172  over  the  Atlantic 
Intracoastal  Waterway,  potentially  on 
new  location,  along  with  the 
reconstruction  of  the  approach 
roadways.  The  project  extends  from  the 
island  to  the  mainland  in  Sunset  Beach. 
Improvements  to  the  existing  one-lane 
pontoon  bridge  are  considered 
necessary  to  improve  traffic  safety  and 
highway  access  between  the  island 
portion  of  the  Town  of  Sunset  Beach 
and  the  Bnmswick  County  mainland 
and  to  enhance  watercraft  operation  on 
the  Intracoastal  Waterway. 

Alternatives  under  consideration 
include:  (1)  The  "no-build."  (2) 
rehabilitation  of  the  existing  structure, 
(3)  replacing  the  existing  structure  at  its 
current  location,  and  (4)  replacing  the 
structure  on  new  location.  A  65-foot 
fixed  span  and  various  heights  of 
movable  span  structures  will  be 
evaluated. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  complete  public 
involvement  program  has  been 
developed  for  the  project  to  include: 
The  distribution  of  newsletters  to 
interested  parties,  along  with  public 
meetings  and  a  public  hearing  to  be  held 
in  the  project  study  area.  A  toll-free 
project  telephone  "hotline"  is  also  being 
made  available.  Information  on  the  time 
and  place  of  the  public  hearing  will  be 
provided  in  the  local  news  media.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  A  formal  interagency 
scoping  meeting  has  also  been 
conducted. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  bom  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.203,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Dated:  November  18. 1993. 
Roy  C.  Shelton, 

Operations  Engineer,  Raleigh,  NC. 
[FR  Doc.  93-28993  Filed  11-24-93;  8:45  ami 

BILUNG  CODE  4910-22-M 


Environmental  Impact  Statement:  Gila, 
Coconino,  and  Navajo  Counties,  AZ 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Gila,  Coconino,  and  Navajo 
Counties.  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Nathan  M.  Banks,  District  Engineer. 
Federal  Highway  Administration,  234 
North  Central  Avenue,  Suite  330. 
Phoenix.  AZ  85004,  Telephone:  (602) 
379-3646. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Arizona 
Department  of  Transportation  (ADOT), 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  to 
improve  State  Route  260  between 
Payson  and  Heber,  AZ.  The  proposal 
will  include  a  "no  action"  alternative  in 
addition  to  a  range  of  build  alternatives 
along  and  away  from  the  existing 
roadway  to  improve  the  capacity  and 
safety  features  of  this  54-mile  segment. 
Various  designs  of  grade,  alignment, 
geometry  and  access  will  be  evaluated. 
The  evaluation  of  alternatives  will 
consider  the  social,  economic,  and 
environmental  impacts  associated  with 
construction  and  with  secondary  and 
cumulative  effects. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  knowm  to  have  interest 
in  this  proposal.  Public  involvement 
will  continue  with  public  information 
meetings  to  obtain  public  input  in  the 
planning  process,  newsletters  to  advise 
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the  public  of  project  progress,  and  a 
public  hearing  following  distribution  of 
the  Draft  EIS. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Ck)mments  or  questions  concerning  this 
proposal  and  the  EIS  should  be  directed 
to  the  Federal  Highway  Administration 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Prograra  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  construction  on 
Federal  prcgrams  and  activities  apply  to  this 
program) 

Dated:  November  19, 1993. 
Nathan  M.  Banks, 
District  Engineer,  Phoenix.  Arizona. 
IFR  Doc.  93-28982  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  4910-22-41 


Environmental  Impact  Statement: 
Monroe  County,  NY 

agency:  Federal  Highway 
Administration  (FHWA).  New  York 
State  Department  of  Transportation 
(NYSDOT). 

ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge/highway 
project  in  Monroe  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division, 
Leo  W.  O'Brien  Federal  Building,  9th 
Floor,  Clinton  Avenue  and  North 
Pearl  Street,  Albany,  New  York  12207. 
Telephone  (518)  472-3616; 
or 
Lewis  M.  Gurley,  Regional  Director, 
New  York  State  Department  of 
Transportation,  Region  4, 1530 
Jefferson  Road,  Rochester,  New  York 
14623-3161,  Telephone:  (716)  272- 
3310. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
NYSDOT  will  prepare  an  Environmental 
Impact  Statement  (EIS)  on  a  proposal  on 
a  proposal  to  repair  or  replace  the 
Mitchell  Road  bridge,  Bridge 
Identification  Number  4443070,  over  the 
Erie  Canal  in  Monroe  County,  New 
York.  The  proposed  improvement 
would  involve  the  repair  or  replacement 
of  the  existing  one-lane  bridge  located 
on  Mitchell  Road  in  the  town  of 
Pittsford.  Through  the  NYSDOT  bridge 


mspection  system,  the  Mitchell  Road 
bridge  was  found  to  be  in  a  state  of 
advanced  deterioration.  The  bridge  was 
closed  to  all  traffic  on  April  18,  1988. 
The  repair  or  replacement  is  necessary 
to  address  the  existing  structurally 
deficient  bridge. 

Alternatives  under  consideration 
included  (1)  taking  no  action;  (2) 
rehabihtation  of  the  existing  structure; 
(3)  replacement  with  a  one-lane 
structure  at  the  same  location;  (4) 
replacement  with  a  two-lane  structure  at 
the  same  location;  and  (5)  replacement 
with  a  two-lane  structure  at  a  new 
location.  Incorporated  into  and  studied 
with  the  various  building  alternatives 
will  be  design  variations  of  grade  and 
alignment.  The  suggested  termini  for 
any  new  location  alternative  are  defined 
as  New  York  Route  31  to  the  east  and 
New  York  Route  96  to  the  west. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  the  proposal.  A 
public  information  meeting  will  be  held 
in  the  tovm  of  Pittsford  between  January 
and  June  of  1994.  In  addition,  the 
opportunity  for  a  public  hearing  will  be 
offered.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meeting  and 
hearings  (if  necessary).  The  Draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment.  A  formal  National 
Environmental  Pohcy  Act  scoping 
meeting  will  be  held  at  a  date  and  time 
to  be  determined. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

Dated:  November  19, 1993. 
Harold  J.  Brown, 

Division  Administrator,  Federal  Highway 
Administration,  Albany,  New  York. 
(PR  Doc.  93-28994  Filed  11-24-93;  8:45  am] 

BILUNG  CODE  4190-22-W 


Federal  Transit  Administration 

[Docket  No.  9S-e] 

Private  Enterprise  Participation 

AGENCY:  Federal  Transit  Administration. 
DOT. 

ACTION:  Notice  of  proposed  recision  of 
private  enterprise  participation 
guidance. 


SUMMARY:  The  Federal  Transit 
Administration  proposes  to  rescind  its 
current  guidance  on  private  enterprise 
participation.  This  guidance  addresses 
the  requirement  that  local  transportation 
improvement  plans  encourage  the 
participation  of  private  transportation 
companies  in  transit  service  funded 
under  the  Federal  Transit  Act.  With  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  has  come  a  new 
emphasis  on  pubhc  participation  in 
local  decisionmaking  on  transit  choices; 
as  a  result,  the  current  guidance  is 
believed  to  be  unnecessary,  as  well  as 
overiy  restrictive  of  the  ability  of  local 
planning  agencies  and  transit  operators 
to  make  rational  transportation  choices 
in  light  of  local  needs.  Accordingly, 
FTA  proposes  to  rescind  its  current  non- 
regulatory  guidance. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  25, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  Federal 
Transit  Administration,  Department  of 
Transportation,  room  9316,  No.  93-B, 
400  Seventh  Street,  SW.,  Washington' 
DC  20590.  They  will  be  available  for  ' 
review  at  this  address  from  9  a.m.  to  5 
p.m.,  Monday  through  Friday. 

Commenters  who  desire 
acknowledgment  of  their  comments 
should  include  a  self-addressed, 
stamped  postcard  with  their  comments. 
The  Docket  Clerk  will  stamp  the  card 
with  the  date  and  time  the  comments 
are  received  and  return  the  card  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Spencer,  Deputy  Associate 
Administrator,  Office  of  Budget  and 
Pohcy,  Federal  Transit  Administration, 
202/366-4050;  Gregory  B.  McBride, 
Deputy  Chief  Counsel,  Federal  Transit 
Administration,  202/366-4063. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  principal  purpose  of  the  Federal 
Transit  Act  (FT  Act),  as  amended,  49 
U.S.C.  app.  1601  et  seq.,  is  to  assist  the 
development  and  improvement  of  mass 
transportation  systems  in  metropolitan 
and  rural  areas.  In  sections  3.  9,  16(b)(2), 
and  18,  Congress  has  authorized  FTA  to 
make  funds  available  to  State  and  local 
public  bodies  for  capital  acquisition  and 
construction,  operating  assistance,  and 
planning  activities  in  connection  with 
mass  transportation  projects.  Congress 
has  expressed  its  concern  that  such 
Federal  assistance  not  be  used  without 
regard  for  the  interests  of  private 
enterprise.  At  the  same  time.  Congress 
has  made  it  clear  that  decisions 
regarding  mass  transportation  services 
to  be  provided  with  Federal  assistance 
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are  to  be  made  locally.  Indeed,  section 
2(b)  of  the  FT  Act  states  that  one  of  the 
fundamental  purposes  of  the  Act  is 

to  provide  assistance  to  State  and  local 
govemments  and  their  instrumentalities  in 
financing  such  systems,  to  be  operated  by 
public  or  private  mass  transportation 

companies  as  determined  by  local  needs 

»  •  • 

49  U.S.C.  app.  1601(bj(3)  (emphasis 
added}. 

This  emphasis  on  local 
decisionmaking  in  determining  how 
best  to  serve  the  transportation  needs  of 
the  local  area  has  been  recognized  by 
the  courts,  e.g.: 

The  statutory  scheme  of  IFTA)  emphasizes 
the  large  role  to  be  played  by  local  bodies 
responsible  for  urban  mass  transit  "   •  •. 
This  reliance  on  the  local  or  State  group  is 
consistent  with  the  statute's  encouragement 
of  local  responsibility  in  urban  mass 
transportation.  The  statute  does  not  promote 
a  procedure  which  leaves  all  decisions  with 
the  Secretary  (of  Transportation],  but  rather 
emphasizes  local  solutions  to  problems. 

PuUmanv.  Volpe.  337  F.  Supp.  432. 
438-439  (E.D.  Pa.  1970). 

The  participation  of  private  enterprise 
in  mass  transit  is  addressed  at  several 
points  in  the  FT  Act;  most  notably, 
section  9(f)  requires  that  in  developing 
a  proposed  program  of  projects 
recipients  consult  with  "interested 
parties,  including  private  transportation 
providers"  and  in  developing  the  final 
program  of  projects  recipients 
particularly  consider  the  "comments 
and  views  *  *  *  of  private 
transportation  providers."  This  activity 
at  the  recipient  level  is  the  first  step  that 
leads  to  the  planning  process  under 
section  8.  In  section  8(o)  Congress  has 
required  that  local  transportation  plans 
and  programs  prepared  under  section  8 
encourage  "to  the  maximum  extent 
feasible  the  participation  of  private 
enterprise."  In  section  3(e),  Congress 
has  directed  that  where  an  existing  mass 
transportation  company  is  providing 
service,  FTA  may  not  provide  financial 
assistance  to  a  public  body  for  the 
operation  of  competing  or  supplemental 
service,  unless  it  finds  that  the  relevant 
transportation  improvement  program 
required  by  section  8  provides  for  such 
private  enterprise  participation  to  the 
"maximum  extent  feasible."  In  section 
9(e)(1),  Congress  extended  the 
requirement  of  section  3(e)  to  the 
section  9  formula  program. 

II.  Legal  Provisions  Relating  to  Prirate 
Enterprise  Involvement  in  Transit 
Operations 

Since  enactment  of  the  FT  Act  in 
1964,  the  Federal  transit  program  has 
recognized  the  need  to  address  the 
interests  of  existing  private  operators. 


Section  3(e)  originated  in  Senate  Bill  S. 
6  in  1963  (88th  Cong.,  1st  Sess.),  which 
was  introduced  by  Senator  Harrison 
Williams.  This  section  reads  in 
pertinent  part: 

No  financial  assistance  shall  be  provided 
under  this  Act '  •  *  for  the  purpose  *  •  • 
of  acquiring  any  interest  in.  or  purchasing 
*  *  *  property  of  a  mass  transportation 
company,  or  for  improving  •  •  •  any 
property  acquired  from  any  company,  or  for 
providing,  by  contract  *  •  •  for  the 
operation  of  mass  transportation  facilities  or 
equipment  in  competition  with,  or 
supplementary  to,  the  service  provided  by  an 
existiog  mass  transportation  company,  unless 
(1}  the  Secretary  finds  that  such  assistance  is 
essential  to  the  program  of  projects  required 
by  section  8  of  this  Act.  (2)  the  Secretary 
finds  that  such  program,  to  the  maximum 
extend  feasible,  pnnides  for  the  participation 

of  private  mass  transportation  companies 

«  •  ft 

In  his  remarks  before  the  Senate, 
Senator  Williams  emphasized  that  the 
aim  of  the  provision  was  to  assure  fair 
and  equitable  treatment  for  private 
operators  that  were  providing  service  at 
the  time  the  statute  was  enacted.  In  a 
broader  context,  however.  Senator 
Williams  made  it  clear  that  local 
decisionmakers,  not  the  Federal 
government,  would  decide,  case  by  case, 
whether  mass  transit  services  should  be 
provided  by  privately  or  publicly  owned 
carriers. 

The  most  important  single  feature  of  the 
bill  is  a  long-range  program  of  Federal  grants 
to  States  and  local  public  bodies  to  assist 
public  and  private  transit  systems  in 
financing  the  acquisition,  construction,  and 
improvement  of  mass  transportation  facilities 
and  equipment.  The  eligible  facilities  and 
equipment  would  include  terminal  facilities, 
rights-of-way.  buses  and  other  rolling  stock, 
and  any  other  property  needed  for  an 
efficient  and  coordinated  mass  transportation 
system  *  •  *. 

A  grant  under  this  program  would  be  made 
only  to  a  public  body  which  shows  that  it  has 
the  legal,  financial,  and  technical  capacity  to 
carry  out  the  proposed  transit  project. 
However,  the  public  body  would  not 
necessarily  have  to  operate  the  transit 
facilities  and  equipment  itself  It  could 
provide  for  their  operation  by  lease  or  other 
arrangement.  Thus,  every  locality  would 
remain  free  to  choose  public  or  private 
operation  of  its  transportation  system  or  any 
combination  of  the  two. 

109  Cong.  Rec.  215  (Daily  Ed..  Jan.  14. 
1963). 

Debate  on  the  provision  in  the  House 
reflected  the  intent  of  Congress  to  make 
transit  assistance  available  to  existing 
mass  transportation  companies  so  that 
they  might  be  able  to  remain  in  business 
and  improve  their  transportation 
services.  This  legislative  history 
indicated,  however,  that  local  officials 
should  be  firee  to  decide  whether  service 


should  be  provided  by  public  or  private 
operators,  consistent  with  local  needs. 
H.R.  Rep.  No.  204,  88th  Cong  2d  Sess., 
1964  U.S.  CODE  CONG.  &  AD.  NEWS, 
2569, 2583-2584. 

The  courts  have  accordingly 
determined  that  while  the  interests  of 
existing  private  operators  are  entitled  to 
consideration,  the  statute  was  enacted 
for  the  public  benefit,  not  for  the  special 
benefit  of  any  party,  including  a  private 
mass  transportation  company.  E.g.. 
ABC.  Bus  Lines,  Inc.  v.  Urban  \fass 
Transportation  Administration.  CA  No 
86-05698  (D.R.I.  1987)  aff  d.  831  F.2d 
360  (1st  Cir.  1987);  Associated 
Businesses  of  Franklin,  Inc.  v.  Warren 
County  Board  of  Commissioners,  522  F. 
Supp.  1015  (S.D.  Ohio  1981). 

This  original  congressional  intent  that 
local  decisionmakers,  not  FTA. 
determine  the  appropriate  level  and 
conditions  for  private  enterprise 
involvement,  has  been  reiterated  in  a 
recent  amendment  to  section  8(i)(5)  of 
the  FT  Act  made  by  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  Public  Law  102-240, 105 
Stat.  1914,  which  prohibits  FTA  from 
withholding  certification  of  a 
Metropolitan  Planning  Organization 
(MPO)  on  the  basis  of  an  MPO's  private 
enterprise  policies  or  those  of  a 
recipient.  Section  8(i)(5)  thus  reinforces 
the  fundamental  statutory  principle  on 
this  issue:  local  decisionmakers  must 
make  the  decision  as  to  whether  transit 
service  should  be  publicly  or  privately 
operated.  FTA's  role  under  section  3(e) 
is  to  make  a  judgment,  at  the  time  of  a 
specific  grant  where  an  existing  mass 
transportation  company  is  providing 
service,  as  to  whether  the  transportation 
improvement  program  developed  under 
section  8  adequately  addresses  the 
participation  of  private  enterprise,  "an 
administrative  decision  which  is 
essentially  an  exercise  of  discretion." 
South  Suburban  Safeway  Lines,  Inc.  v. 
City  of  Chicago,  416  F.2d  535,  539  (7th 
Cir.  1969).  In  enacting  the  FT  Act. 
Congress  declared  its  intent  "to  provide 
assistance  to  State  and  local 
governments  and  their  instrumentalities 
in  financing  such  systems,  to  be 
operated  by  public  or  private  mass 
transportation  companies  05  determined 
by  local  needs."  49  U.S.C.  1601(b)(3) 
(emphasis  added).  Congress  further 
declared  that  "[ijt  is  the  purpose  of  this 
Act  to  create  a  partnership  which 
permits  the  local  community,  through 
Federal  financial  assistance,  to  exercise 
the  initiative  necessary  to  satisfy  its 
urban  mass  transportation 
requirements."  49  U.S.C.  1601(a) 
(emphasis  added). 

In  enacting  ISTEA  in  1991  Congress 
also  emphasized  the  need  for  autonomy 
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in  local  planning  and  local 
decisionmaking  by  States  and  local 
agencies.  It  is  clear  that  in  both  the  FT 
Act  aoid  ISTEA,  Congress  vested  the 
States  and  local  mass  transportation 
agencies  with  wide  discretion  and 
responsibility  in  making  transit 
decisions  responsive  to  local  needs. 
FTA  therefore  believes  that  local 
disputes  involving  private  enterprise 
involvement  should  be  resolved  locally, 
not  by  FTA.  In  this  connection,  section 
9(f)  of  the  FT  Act  requires  a  consultative 
process  between  transit  operators  and 
local  providers  of  private  transportation 
services  as  provided  in  FTA  Circular 
9030. lA.  Furthermore,  the  recently 
issued  joint  FTA/Federal  Highway 
Administration  statewide  and 
metropolitan  planning  regulations  (49 
CFR  part  613  and  23  CFR  part  450,  58 
FR  58040,  October  28,  1993)  now 
require  a  process  for  demonstrating 
explicit  consideration  and  response  to 
public  views,  including  those  of  private 
operators  of  transit  service,  during  the 
planning  and  program  development 
process  provided  for  in  23  CFR 
450.212(a)(5)  and  450.316(b)(l)(v).  FTA 
beheves  that  these  processes  will  afford 
private  operators  ample  opportunity  to 
express  their  views  and  comments  on 
the  development  of  transit  programs, 
while  allowing  local  officials  to 
encourage  the  participation  of  private 
enterprise  to  the  maximum  extent 
feasible. 

III.  FTA  Guidance  on  Private 
Enterprise 

Between  1964  and  1984,  FTA 
provided  no  separate  guidance  relating 
to  the  participation  of  private  enterprise 
in  mass  transportation,  except  in  its 
charter  service  regulation  (49  CFR  part 
604).  FTA  first  issued  guidance  on  this 
issue  in  a  poUcy  statement,  "Private 
Enterprise  Participation  in  the  (Federal 
Transit]  Program"  (49  FR  41310, 
October  22. 1984),  which  set  forth  the 
factors  FTA  would  consider  in 
determining  whether  a  recipient's 
planning  process  appropriately 
considered  the  participation  of  private 
enterprise.  These  factors  included 
consultation  with  private  providers  in 
the  local  planning  process, 
consideration  of  private  enterprise  in 
the  development  of  the  mass  transit 
program,  and  the  existence  of  records 
documenting  the  participatory  nature  of 
the  local  planning  process  and  the 
rationale  used  in  determining  whether 
or  not  to  contract  with  private  operators 
for  transit  services. 

Thereafter,  in  the  Conference  Report 
accompanying  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1987  (Pub.  L.  99- 
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464),  Congress  expressed  concern  that 
FTA  had  exceeded  its  discretion  by 
conditioning  certain  section  9  grants  on 
private  enterprise  involvement.  Section 
327  of  that  Act  prohibited  such 
conditioning  of  section  9  formula  grants 

In  1986,  FTA  fiarther  informally 
implemented  its  private  enterprise 
guidance  for  sections  3  and  9  recipients 
in  FTA  Qrcular  7005.1 
("Documentation  of  Private  Enterprise 
Involvement  in  Sections  3  and  9 
Programs")  and  for  sections  16(b)(2)  and 
18  recipients  in  Chapter  X  of  FTA 
Circular  9040.1C  ("Section  18  Program 
Guidance")  and  Chapter  IV  of  FTA 
Circular  9070. IB  ("Section  16(b)(2) 
Program  Guidance").  These  Circulars 
state  clearly  that  FTA  will  not  condition 
grants  on  a  certain  level  of  private 
enterprise  involvement.  At  the  same 
time,  the  Circulars  outhne  certain 
elements  and  procedures  relating  to 
private  enterprise  participation  that  a 
grantee  should  include  in  its  planning 
process.  Recipients  have  found  some  of 
these  elements  burdensome.  FTA  has 
reviewed  its  pohcy  in  Hght  of  the 
statutory  background  and  beheves  these 
elements  should  no  longer  be  part  of  its 
guidance. 

1.  Review  of  Existing  Service 

The  Circulars  provide  that  recipients 
should  review  each  route  ever>'  three 
years  to  determine  whether  the  services 
in  question  could  be  more  effectively 
provided  by  private  operators.  Based  on 
reports  received  from  its  recipients,  FTA 
believes  that  this  provision  entails  a 
significant  administrative  burden  for 
many,  especially  major  transit  agencies 
with  large  and  complex  route  structures, 
requiring  the  devotion  of  very 
substantial  staff  time  to  conducting 
reviews  on  an  arbitrary  three-year  cycle. 
FTA  believes  that  local  authorities 
should  determine  the  fi-equency  of  any 
such  reviews. 


2.  Fully  Allocated  Cost  Analysis 

When  issued  the  Circulars  provided 
that  grantees  should  use  a  fully 
allocated  cost  methodology  when 
calculating  their  costs  of  providing 
service  for  comparison  with  those  of 
potential  private  operators.  The  use  of 
this  accounting  methodology  was 
intended  to  ensure  that  local 
decisionmakers  have  considered  all 
costs  associated  with  the  provision  of 
service  by  a  public  agency.  The 
experience  of  many  recipients,  however, 
shows  that  in  the  context  of  their 
operations  the  fully  allocated  cost 
methodology  is  not  always  an 
appropriate  gauge  of  the  true  cost  of 
providing  a  particular  service;  in  some 
cases,  it  takes  into  account  costs  aheady 


incurred  or  costs  that  remain  fixed. 
Costs  such  as  salaries  of  senior 
managers  or  other  personnel  who  would 
be  on  the  recipient's  payToll  regardless 
of  whether  or  not  the  service  was 
operated  by  the  recipient  may  or  may 
not  enter  into  the  business  judgments 
involved  in  deciding  whether  or  not  to 
operate  a  particular  route.  Similarly. 
FTA  has  interpreted  the  policy  to 
require  that  recipients  bid  fully 
allocated  costs  when  competing  with 
the  private  sector  in  response  to  a 
procurement  sohcited  by  a  third  party. 
This  requirement  interferes  with 
maximum  open  competition  by 
artificially  restricting  price  competition 
between  recipients  and  private 
enterprise.  FTA's  "Fully  Allocated  Cost 
Analysis  Guidelines"  are  set  forth  in  a 
complex  and  lengthy  document  the 
apphcation  of  which  imposes  a 
significant  administrative  burden, 
especially  on  smaller  recipients  that 
lack  adequate  staff  resources. 

FTA  believes  that  in  comparing 
public  and  private  costs  of  operating  a 
particular  service,  recipients  should  be 
ft^e  to  use  any  reasonable  accounting 
methodology  they  find  appropriate  in  a 
given  setting.  Indeed,  the  Qrculars 
never  required  that  the  ultimate  local 
decision  be  based  on  the  fully  allocated 
cost  comparison,  only  that  those  costs 
be  considered.  However,  the 
participation  of  private  operators  "to  the 
maximum  extent  feasible"  can  depend 
on  a  number  of  factors,  e.g.,  the  ability 
to  maintain  quality  service,  ensure 
continued  responsiveness,  operate  in  a 
coordinated  system,  and  provide  an 
adequate  measure  of  safety. 

3.  Institutional  Barriers 

The  Private  Enterprise  Policy 
Statement  and  the  Circulars  also  fail  to 
recognize  local  institutional  and  policy 
constraints  on  private  involvement. 
They  provide  that  FTA  will  not 
recognize  local  labor  agreements  or  local 
laws  or  policy  that  call  for  direct 
operation  of  mass  transit  service  as  an 
acceptable  hmitation  on  private 
enterprise  participation.  Many  grantees 
maintain  that  this  position  unduly 
restricts  the  prerogatives  of  local 
officials  and  impedes  their  ability  to 
consider  a  broad  range  of  transit 
options.  Moreover,  the  successful 
negotiation  of  collective  bargaining 
agreements  often  requires  that  transit 
officials  be  accorded  a  maximum  degree 
of  bargaining  flexibility. 

4.  Appeal  Process 

The  Circulars  provide  that  both 
recipients  and  MPOs  should  develop  a 
process  for  the  resolution  of  disputes 
vdth  private  operators.  Private  operators 
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may  appeal  to  FTA  if  they  fail  to  resolve 
their  disputes  at  the  local  level. 
Pursuant  to  this  provision.  FTA  has 
rendered  administrative  decisions 
following  an  investigation  of  disputes. 
In  certain  of  these  decisions.  FTA  has 
indicated  that  it  would  withhold 
Federal  funds  from  grant  recipients  that 
failed  to  conform  to  an  FTA 
determination.  Since  FTA  will  be 
conducting  regular  reviews  of  grantees' 
comphance  with  the  planning 
requirements,  a  formal  appeal  process 
leading  to  FTA  does  not  appear 
necessary,  although  FTA  is  always 
available  to  receive  reports  of  planning 
process  failures. 

rv.  Proposed  Action 

In  keeping  with  congressional  intent 
that  FTA  carefully  respect  the 
prerogatives  of  local  decisionmakers 
with  regard  to  the  participation  of 
private  enterprise  in  the  provision  of 
mass  transit.  FTA  proposes  to  rescind 
its  1984  Policy  Statement  (49  FR  41310. 
October  22. 1984),  Circular  7005.1. 
Chapter  X  of  Circular  9040.1C.  and 
Chapter  rv  of  Circular  9070.1B.  FTA 
believes  the  best  way  to  assure  that 
private  enterprise  participation  is 
encouraged  is  to  fully  support  the 
consultative  process  under  section  9(f). 

Indeed,  we  particularly  want  to 
emphasize  the  continuing  significance 
of  the  section  9(f)  process  as  described 
in  FTA  Circular  9030.1A,  during  which 
key  decisions  regarding  private 
enterprise  participation  are  made. 
Pursuant  to  Chapter  IV  of  that  Circular. 
each  recipient 

•  Makes  available  to  the  pubhc 
information  concerning  the  amoimt  of 
funds  available  under  section  9  and  the 
program  of  projects  that  the  recipient 
proposes  to  undertake  with  such  funds: 

•  Develops  a  proposed  program  of 
projects  concerning  activities  to  be 
funded  in  consultation  with  private 
transportation  providers  and  other 
interested  parties; 

•  Pixblisoes  the  propoeed  program  of 
projects  in  sufficient  detail  and  in  such 
a  manner  as  to  afford  private 
transportation  providers  and  others  an 
opportimity  to  examine  its  content  and 
to  submit  comments  oo  the  proposed 
program  of  proiects  and  budget  and  on 
the  performance  of  the  recipient;  and 

•  Affords  an.  opportunity  for  a  public 
hearing  to  obtain  the  views  of  citizens 
on  the  proposed  program  of  projects. 

The  Circular  further  provides  that  in 
preparing  the  final  program  of  projects 
to  be  submitted  to  the  FTA,  the 
recipient  must  particularly  consider  the 
views  aiKi  comments  of  private 
transportation  providers  and.  if  deemed 
appropriate,  modify  the  proposed 


program  of  projects  and  budget.  In 
FTA's  view,  local  transit  providers  are 
best  able  to  develop  procedtires 
concerning  the  participation  of  private 
enterprise  in  local  transit  programs  and 
to  determine  levels  of  private  enterprise 
involvement  that  are  consistent  with 
diverse  local  circiimstances  and  needs. 
We  behave  that  it  is  up  to  eadi  recipient 
to  determine  how  private  enterprise 
providers  should  be  included  in  light  of 
specific  local  factors.  We  believe  that 
recipient's  plaiming  activities,  including 
consideration  of  private  enterprise 
participation  pursuant  to  the  section  9 
process,  link  with  the  section  8 
planning  process  and  thereby  provide 
the  basis  for  an  FTA  finding  under 
section  3(e]. 

As  previously  noted,  in  ISTEA 
Congress  signaled  its  intent  that  FTA 
should  defer  to  the  local 
decisionmaking  process  with  regard  to 
the  participation  of  private  enterprise  by 
adding  the  following  to  section  6(i)(5). 

The  Secretary  shall  not  withhold 
certification  under  this  section  based  upon 
the  policies  and  criteria  established  by  t 
metropolitan  planning  organization  or  transit 
grant  recipient  for  determining  the  feasibility 
of  private  enterprise  participation  in 
accordance  with  section  8(o)  of  the  Federal 
Transit  Act. 

Accordingly,  in  making  the  finding 
relating  to  private  enterprise  required 
imder  section  3(e)  when  making  a 
specific  grant,  FTA  will  rely  on  its 
previous  certification  of  the  relevant 
program  of  projects  developed  under 
section  8.  unless  it  has  noted 
deficiencies  in  that  program  related  to 
private  enterprise  participation.  FTA 
will  coiuiuct  periodic  Federal  planning 
management  reviews  to  ensure  that  all 
the  planning  requirements  of  section  8 
are  being  met  by  recipients  of  FTA 
funds.  In  addition,  FTA  will  monitor 
comphance  with  the  private  enterprise 
provisions  of  the  FT  Act  as  part  of  the 
annual  audits  and  triennial  reviews 
mandated  by  section  9  of  the  FT  Act. 
Similarly.  FTA  believes  that  the 
statewide  planning  regulations,  which 
also  call  for  a  detailed  public 
participation  process,  will  provide  the 
basis  for  a  finding  under  section  3(e)  in 
connection  ivith  the  sections  16  and  18 
programs. 

V.  Invitation  fior  Public  Comment 

FTA  has  not  generally  provided 
advance  notice  and  opportunity  for 
comment — as  it  does  in  its  rulemaking 
proceedings — when  adopting  or 
rescinding  the  circulars  it  uses  to 
provide  guidance  to  its  grantees,  and  it 
did  not  when  issuing  the  1984  Policy 
Statement  and  Circular  7005.1.  It  is 
providii^  notice  of  its  proposed  action 


to  rescind  these  Circulars,  however, 
because  this  action  would  represent  a 
relatively  significant  change  of  recent 
FTA  philosophy,  consistent  with  the 
direction  of  ISTEA,  by  removing 
unnecessary  Federal  direction  of  local 
parties'  discharge  of  their  planning 
responsibilities  under  the  FT  Act  and 
giving  full  weight  to  the  need  to  provide 
for  and  respect  the  local  decisionmaking 
process.  In  addition,  considerable 
interest  has  been  expressed  by  various 
members  of  the  public,  as  well  as 
members  of  Congress,  in  FTA's  review 
of  these  private  enterprise  issues.  FTA 
welcomes  comment  on  its  proposed 
action  during  the  60  days  following 
publication  of  this  notice. 

Dated:  November  19. 1993. 

Gordon  |.  I.intnn, 

Administrator. 

[FR  Doc.  93-28897  FUed  ll-l»-93;  2:35  pml 

BILUNG  CODE  M10-57-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  CoUection 
Reqtilrements  Submitted  to  0MB  for 
Review 

November  19, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-5 1 1 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171,  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0099 

Form  Number:  FFIEC  030 

Type  of  Review:  Revision 

Title:  (MA) — Foreign  Branch  Report  of 
Condition 

Description:  This  report  is  the  only 
report  collected  firora  all  foreign 
branches  of  U.S.  commercial  banks.  It 
provides  information  on  the  structure 
and  geographic  distribution  of  foreign 
branch  assets  and  liabiUties.  The 
information  is  used  to  analyze  foreign 
operations  of  U.S.  banks  and  to  plan 
examinations.  Aggregate  data  are 
available  to  the  public. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  677 
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Estimated  Burden  Hours  Per 

Respondent:  3  hours 
Frequency  of  Response:  Quarterly, 

Aiinually. 
Estimated  Total  Recordkeeping  Burden: 

3,255  hours. 

Clearance  Officer:  John  Ferencfe  (202) 
874-^697,  Comptroller  of  the 
Currency,  250  E  Street.  SW. 
Was^iington,  DC  20219. 

OMB  Reviewer:  Garj-  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Offida  Building,  Washington,  DC 
2050a. 

Lois  K.  Holland 

Departsifntal  Reports  Management  Officer 

(FR  Doc  93-29009  Filed  11-24-93:  845  am] 

BiUJNG  CODE  4810-3»-l> 


Public  information  Codection 
Requirements  Submitted  to  OMB  for 
Review 

Novembpr  18, 1993. 

The  Department  of  Treasury  has 
submittad  the  following  public 
Information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwwk  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submis3ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarduig  this 
information  collection  should  be 
addressed  to  the  OMB  re\iewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasurj,  room  3171,  Treasurj'  Annex. 
1500  Peimsylvania  Avenue.  NVV  . 
Washington.  DC  20220. 

Internal  Revenue  Senice 

OMB .  'Jumber:  New. 

Form  fumber:  IRS  Form  8849. 

Typeo  'F.sview:  New  collection. 

Title:  I :  iai.-n  for  Refund  of  Exche. 
Taxes. 

Descr: :  tior.:  Interna}  Revenue  Coda 
({RC)  set  ( iocs  6402,  6404.  and 
§§  301.6  1)2-2,  301.6404-1,  and 
301.640^  ■  3  of  the  regu]aMor,s  allow  for 
refunds  (i  (axes  (except  income  taxes) 
or  rafunc  <  abatement,  or  credit  of 
inleiest,  jenahies,  end  additions  to  tax 
in  the  ev  ■rit  of  errors  or  certain  actions 
by  the  IRS.  Form  8849  is  used  by 
taxpayer, ;to  claim  these  refunds, 
credits,  qr  abatements. 

Rfspoadents:  hidividuals  or 
households.  State  or  local  governmeiits. 
Farms,  Businesses  or  other  for-profit. 
Non-proi^t  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  155,667. 

Estimated  Burden  Hours  Per 
RespondsDt'Recordkeeper: 


Recordkeeping— 1  hr.,  59  min. 
Learning  about  the  law  of  the  form— 
12  min. 
Preparing  the  form — »8  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 1  hr.,  22  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,549,380  hours. 
OMB  Number:  1545-0024. 
Form  Number:  IRS  Form  843. 
Type  of  Review:  Revision. 
Title:  Claim  for  Refund  and  Reouest 
for  Abatement. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402  and  6404,  and 
§§301.6402-2,  301.6404-1,  and 
301.6404-3  of  the  regulations  allow  for 
refunds  of  taxes  (except  income  taxes) 
or  refund,  abatement,  or  credit  of 
interest,  penalties,  end  additions  to  tax 
in  the  event  of  errors  or  certain  actions 
by  the  IRS.  Form  843  is  used  by 
taxpayers  to  claim  these  refunds, 
credits,  or  abatements. 

Respondents:  Individuals  or 
households.  State  or  local  governments, 
Farms,  Businesses  or  other  for-profit, 
Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepirtg:  545,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepw: 
Recordkeeping — 26  min. 
Lea)  ning  about  the  law  of  the  form— 
?  min. 
Preparing  the  form— 18  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 25  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  720,060  hours. 

Clearance  Officer  Garrick  Shear, 
(202)  622-3869.  biternal  Revenue 
Ser\ice,  room  5571,  liii  Constitution 
Avenue,  N'W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo'Sirnderhauf, 
(202)  395-6880,  Office  of  Management 
br\A  Budget,  room  3001,  New  Executive 
Office  Building.  Vvashirigton,  DC  20503. 
Lois  K.  KoUand, 

Deparisnental  Report  Kianogikir.ent  Officer 
!FR  Doc.  93-29010 Fikd  11-24-93;  645  sm] 

BiLUHQ  CODE  48SM>1-P 


Pubfic  Information  CoiJectFon 
Requiremanis  Submitted  to  OMB  for 
Review 

November  18, 1993. 

The  Departjnent  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Conies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171.  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  In  order  to  allow 
respondents  sufficient  lead  time  as 
possible  in  advance  of  the  survey 
described  below,  the  Department  of 
Treasury's  Office  of  Data  Management  is 
requesting  review  and  approval  ht)m  the 
Office  of  Management  and  Budget 
(OMB)  by  December  28, 1993.  SuiTicienf 
lead  time  would  significantly  reduce 
their  burden  of  reporting  of  this  survey 
because  it  would  enable  them  to  plan 
and  implement  the  most  efficient,  or 
least  costly,  method  of  retriexing  the 
requested  data  from  their  databases  and 
reporting  them  in  a  timely  fashion.  All 
comments  must  be  received  by  close  of 
business  December  21,  2993. 

Departmental  Office&'EcoDomic  Policy/ 
Office  of  Data  Management 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review.  New  collection 

Title:  Survey  of  Selected  Foreign 
Financial  Assets,  as  of  March  31. 1994 

Description:  The  purpose  of  this 
survey  is  to  collect  data  on  U.S  persons' 
selected  financial  claims  on  foreigners 
in  order  to  reassess  the  value  of  various 
classes  of  portfolio  capital  positions  as 
currently  reported  under  the  Treasury 
Intemetional  Capital  (TIC)  reporting 
system.  The  data  will  be  used  to  ensure 
the  quality  and  completeness  of 
international  financial  statistics  used  by 
U.S.  Government  policy  makers  The 
survey  will  be  filed  primarily  by  U.S. 
custodians,  but  ivill  also  include  o\htJ 
U.S.  j>ersons  such  as  pension  funds, 
insurance  companies  and  invest.n-er.t 
managers. 

Ri^spondent<;:  Businesses  or  cthe:  fc:- 
prpfit. 

Estimated  Number  of  Hespoi^dtnth/ 
Rpcordkeepers.  2.500. 

Estimated  Burden  Hours  Per 

Response/Recordkeeper:  40  hours 

Frequency  of  Response:  Other  (orf - 
time  survey}. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  100,750  hours 

Clearance  Officer  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices.  '  - 
room  3171.  Treasury  Annex,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

OAfB  Reviewer:  Milo  Sunderhauf, 
(202)  395-«880.  Office  of  Manegemenl 
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and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  93-29011  Filed  11-24-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contairis  notices  of  meetings  published  under 
the  "GDvemrrent  in  the  Sunshine  Acf  (Pub 
L.  94-409)  5  U.S.C  552b(e)(3). 


UNITEO  STATES  COMMtSSiON  ON  ClVlt. 
RIGHTS 

DATE  AND  TIME:  Friday,  December  3. 
1993,  9  a.m. 

PLACE:  U.S.  Commission  on  Gvil  Rights 
624  Ninth  Street.  NW,  Room  540. 
Washington,  DC  20425. 
STATUS:  Open  to  the  Public. 
Decemler  3,  1993 
Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  the  November  19 

1993  Meeting 

III.  Announcements 

IV.  Followup  to  Previous  Meeting 

V.  Appointments  to  the  Connecticut,  Idaho. 

Mijsouri.  New  Hampshire  (interim),  and 
Texas  Advisory  Committees    ■ 

VI.  White  Supremacist  Activity  in  Montana 

VII.  HatB  Crime  in  Indiana:  A  Monitoring  of 
the  Level.  Victims,  Locations,  and 
Motivations 

Vill.  New  Yorlc  Hearing  Update 

IX.  Future  Agenda  Items 

X.  Conmissioner  Briefing  on  Economir 

Op|>0rtunity 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston. 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105 
(TDD  2C'2-376-8116)  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  hearing. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION;  Barbara  Brooks.  Press  and 
Communications  (202)  376-8312 
Emma  Menroig, 
Solicitor, 

[FR  Doc.  93-29106  Filed  11-23-93;  10:46 
am) 

BILUNG  CODE  833S-01-U 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  93-28026. 
PHEVIOUSLV  ANNOUNCED  DATE  AND  TIME: 

Thurhday,  November  18, 1993  at  10:00 
a.m.  Meeting  Open  to  the  Public 

The  following  item  was  withdrawn 
from  the  Agenda: 

Implementing  Directives  fat  the  Interim  Ex 
Parte  Communications  Regulations. 


DATE  AND  TIME:  Tuesday,  November  30 
1993  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington 
D.C.  . 

STATUS:  This  meeting  will  be  closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U  S.C 

S437g. 
Audits  conducted  pursuant  to  2  U  S  C 

S'437g,  §  438(b),  and  TiUe  26,  U.S.C. 
Matters  concerning  participation  in  dvil 

actions  or  proceedings  or  arbitration, 
btemal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
Briefing  on  Allocation  Regulations. 

DATE  AND  TIME:  Thursday,  December  2, 
1993  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
Public. 

TEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1993-lS:  Alan  E.  Siegel  on 

behalf  cf  Southwestern  Bell  Corporation. 
Report  of  the  Nahonal  Performance  Review 

on  Reinventing  Government— Creating  a 

Government  That  works  Better  and  Costs 

Less. 
MURs  in  the  Record. 
Status  of  Rtjgulations  Projects. 
Adminlstrstive  Matters. 

PERSON  TO  CONTACT  FOR  WFORMATtON: 
Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  2I*-4155. 
Delores  Hardy, 

Administraiive  Assistant 

[FR  Doc.  9.3-29188  Piled  11-23-93,  3  38  pm) 

BSUJW;  COi>E  6715-01-M 


FEDERAL  ENE.t»GV  REGULATORY 
COMMISStON 

"FEDERAL  REGISTER"  CITATION  OF 
PREViO:;S  ANNOUNCEKENT:  Novenbei  19 
1993,  58  FR  61140. 

PREVIOUSLY  ANMOL'NCED  TIME  AND  DATE  OF 
MEETING:  November  23, 1993, 10:00  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  to 
Item  CAG-3  on  the  Agenda  scheduled 
for  November  23, 1993: 

ftem  No..  Docket  No.,  and  Company 

CAG-3— RP85-177-102  and  RP85-1'7-107, 

Texas  Eastern  Transmission  Corporation 
Lois  D.  Cashetl. 
Secretary. 
(FR  Doc  93-29194  Filed  11-23-93;  3:48  pm) 

BMiJNO  COOe  «712-«2-M 
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FEDERAL  HOUSING  FINANCE  BOAFtt) 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  59516. 

November  9.  1993. 

PREVIOUSLY  ANNOUNCED  T*C  AND  DATE  OF 
THE  MEETING:  9:00  a.m,.  Wednesday, 
November  17, 1993. 

CHANGE  IN  THE  MEETWQ:  The  following 
topic  was  deleted  from  the  open  portion 
of  the  meeting: 

•  System  2000  Implementation:  Goal  S5 
Update 

The  Board  determined  that  this 
change  was  made  on  less  than  seven 
days  notice  to  the  public  and  that  no 
earher  notice  of  this  change  in  the 
subject  matter  of  the  meeting  was 
practicable. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board 
(202) 408-2837. 
Phihp  L  Canover, 

Managing  Director. 

(FR  Doc.  93-29:37  Filed  11-23-93;  12:43 
pm) 

BLUNO  CODE  672S-(»-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
December  1, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D  C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1  Personnel  actions  {appoiDtm»*nts, 
promotions,  assignrcenls,  reassignments.  end 
salary  actions)  involving  indix  idual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  bL^-n  a 
previously  announce.d  ii:eet:ng. 

CONTACT  PERSON  FCfR  MORE  INFORMATION: 

Mr.  Joseph  R.  Covne.  Assistent  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p  m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  23. 1993. 
Jennifer  J.  Johnson, 
AssociOi'e  Secret ojy  of  the  Board. 
(FR  Doc  93-29186  Filed  11-23-93,  310  pmj 
BIUWG  CODE  eiO-OI-P 
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UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  SE-93-351 

TIME  AND  DATE:  December  1, 1993  at  2:30 

p.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  pubUc. 

1  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Invs.  Nos.  303-TA-24,  701-TA-356-358 

and  731-TA-664-668  (Preliminary) 
(Pbthalic  Anhydride  from  Venezuela, 
Brazil.  Israel,  Mexico  and  Hungary). 

5.  Outstanding  action  jackets 

1.  GC-93-127,  Federal  Register  notice  of 
proposed  section  337  rulemaking. 

hi  accordance  with  Commission 
poUcy,  subject  matter  hsted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke.  Secretary,  (202) 
205-2000. 

Issued:  November  19, 1993. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  93-29153  Filed  11-23-93;  2:47  pm] 
BiUJNG  CODE  7D20-03-P 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Monday,  November  29, 1993. 
PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Monday,  November  29 

2:00  p.m. 
Briefing  by  the  Executive  Branch  (Closed — 
Ex.  1) 

Dated:  Noveml)er  22, 1993. 

Note:  The  schedule  for  commission 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording) — (301)  504-1292.  Contact  Person 
for  More  Information;  William  Hill  (301) 
504-1661. 
William  M.  Hill.  Ir., 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  93-29150  Filed  11-23-93;  8:45  am) 

MLUNG  CODE  75M-01-M 

UNrTED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b).  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  8:30  a.m.  on  Tuesday.  December  7, 
1993,  in  Washington,  D.C.  The  meeting 
is  open  to  the  piibUc  and  will  be  held 
at  U.S.  Postd  Service  Headquarters,  475 
L'Enfant  Plaza,  S.W.,  in  the  Benjamin 
Franklin  Room.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should 
be  addressed  to  the  Secretary  of  the 


Board.  David  F.  Harris,  at  (202)  268- 
4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday.  December  6. 1993. 
but  it  will  consist  entirely  of  briefings 
and  is  not  open  to  the  public. 

AGENDA 

Tuesday  Session 

December  7.  8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

November  1-2, 1993. 

2.  Remarks  of  the  Postmaster  General  and 

CEO.  (Marvin  Runyon) 

3.  Consideration  of  the  FY  1993  Financial 

Statements.  (Governor  Sam  Winters  and 
M.  Richard  Porras.  Vice  President, 
Controller) 

4.  Final  FY  1995  Budget  Request  to  Congress. 

(Michael  J.  Riley,  Chief  Financial  Officer 
and  Senior  Vice  President,  Finance) 

5.  Chief  inspector's  Semiannual  Report. 

(Kenneth  J.  Hunter,  Chief  Postal 
Inspector) 

6.  Capital  Investments.  (Peter  A.  ]acobson. 

Senior  Vice  President.  Processing  and 
Distribution) 

a.  Westchester,  New  York,  Processing  & 
Distribution  Center. 

b.  New  Haven,  Connecticut.  Processing  & 
Distribution  Center. 

7.  Tentative  Agenda  for  the  January  3-4, 

1994,  meeUng  in  Washington.  D.C. 

David  F.  Harris, 

Secretary. 

(FR  Doc.  93-29115  Filed  11-23-93;  11:39 

am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94-C0003] 

Berman  Mattress  Co.,  Inc.,  a  Domestic 
Corporation,  and  Sheldon  Haber, 
Individually  and  as  an  Officer  of  the 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

Correction 

In  notice  document  93-27367 
beginning  on  page  59242  in  the  issue  of 
Monday.  November  8, 1993,  make  the 
following  correction: 

On  page  59242,  in  the  second  column, 
in  DATES:,  in  the  fifth  and  sixth  lines, 
"November  13, 1993."  should  read 
"November  23, 1993." 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  208 

[Docket  No.  R-93-1691;  FR-3521-1-011 
RIN  2502-AG16 

Electronic  Transmission  of  Required 
Data  for  Certification  and 
Recertiflcation  and  Subsidy  Billing 
Procedures  for  Multifamily  Subsidized 
Projects 

Correction 

In  rule  document  93-28388  beginning 
on  page  61017  in  the  issue  of  Friday, 
November  19. 1993,  make  the  following 
corrections: 

On  page  61018,  in  the  first  column,  in 
the  DATES,  in  the  second  line,  "May  20, 
1994"  should  read  "March  21, 1994", 
and  in  the  fourth  line,  "March  21, 1994" 
should  read  "May  20, 1994". 

BILUNG  CODE  1505-01-0 


Wednesday.  August  12, 1992,  make  the 
following  correction: 

§1212.3    [Corrected] 

On  page  35999,  in  the  second  column. 
in  §  1212.3(d),  in  the  last  line. 
"§§  1038.11-.15."  should  read 
"§§1308.11-.15." 

BILLING  CODE  tSOS-OI-O 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

23  CFR  Part  1212 

[NHTSA  Docket  No.  91-17;  Notice  21 
RIN2127-AE10 

Drug  Offender's  Driver's  Ucense 
Suspension 

Correction 

In  rule  document  92-19102  begiiming 
on  page  35989  in  the  issue  of 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  583 

[Docket  No.  92-64;  Notice  3] 
RIN  2127-AE63 

Motor  Vehicle  Content  Labeling 

Correction 

In  proposed  rule  document  93-28392 
beginning  on  page  61042  in  the  issue  of 
Friday,  November  19, 1993,  make  the 
following  corrections: 

1.  On  page  61043,  in  the  first  column, 
in  the  DATES  section  the  Proposed 
effective  date  should  read  as  follows: 

Proposed  effective  date:  The  proposed 
new  part  would  be  added  to  the  Code 
of  Federal  Regulations  on  [insert  date  30 
days  after  publication  of  the  final  rule 
in  the  Federal  Register]. 

§583.1    [Corrected] 

2.  On  page  61060,  in  the  first  column, 
in  §  583.1(d)(1),  in  the  7th  line  insert 
"15"  after  "by". 

3.  On  page  61063,  the  "Appendix  to 
Preamble:  Sample  Labels"  is  corrected 
to  read  as  follows: 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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Appendix  to  Preamble:  Sample  Labels 
Sample  Figure  1:  Section  S83.5(b),  the  Standard  Label 


For  v^iides  in  this  carline: 

U.S./Canadian  Parts  Content:  50% 
Major  Source  of  Forelga  Fkrts  Content: 

Japan:    20% 

Mexico:   15% 

For  this  vehicle: 

Final  Assembly  Paint:  Flint,  Michigan,  USA 
Country  of  Origin: 

Engine:  U^. 

Transmission:   Canada 

Note:    The  PARTS  CONTENT  of  a  t>pical  vehicle  makes  up 
about  (a  raqge  would  be  specified  in  a  final  rule)  percent 
of  the  vehide^s  total  wholesale  cost  to  the  dealer. 


Sample  Figm«  2:  Section  S«3.5(e),  Low  U.S./Canadian  Content  Label 


For  vdiides  in  this  carline: 

U^./Canaduin  Futs  CMitent:  Minimal 
Major  Source  of  Foreign  Parts  Content: 
Raly:  90% 

For  this  vehicle: 

Final  Assembly  Point:  Turin,  Italy 
Country  of  Origin: 

Engine:  Italy 

Transmission:   Italy 

Ntfte:  The  PARTS  CONTENT  of  a  typical  vehicle  makes  up 
about  (a  range  would  be  specified  in  a  final  nde)  percent 
of  the  vehicle's  total  wholesale  cost  to  the  dealer. 
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Final  Assembly  Point  for  this  Vehicle: 
Phoenix,  AZ 

Country  of  Origin  for  this  Vehicle: 
Engine:  Mexico 

Transmission:  U.S. 
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General  Provisions  and  insurance 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  59.  61.  and  62 

RIN  3067-AB71 

National  Flood  insurance  Program; 
General  Provisions  and  Insurance 
Coverage 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
General  Provisions  and  Standard  Flood 
Insurance  Policy  (SFIP)  of  the  National 
Flood  Insiirance  Program  (NFIP)  by 
clarifying  certain  insurance  coverage 
provisions,  amending  the  NFIP 
definitions  of  terms,  and  by  establishing 
a  new  SFIP  for  the  insuring  of 
residential  condominium  building 
associations  and  the  individual  unit 
owners  residing  in  such  buildings, 
while  making  appropriate  amendments 
to  the  existing  SFIP  forms,  the  Dwelling 
Form  and  the  General  Property  Form. 
EFFECTIVE  DATE:  October  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Collins,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Admmistration,  500  C  Street,  SW.. 
Washington.  DC  20472.  (202)  646-3419. 
SUPPLEMENTARY  INF0RMATK>N:  On  July 
30,  1992,  the  Federal  Emergency 
Management  Agency  (FEMA)  published 
in  the  Federal  Register  (Vol.  57.  Page 
33669)  a  proposed  rule  containing 
amendments  to  the  General  Provisions 
and  Standard  Flood  Insurance  Policy 
(SFIP)  of  the  National  Flood  Insurance 
Program  (NFIP)  to  clarify  certain 
insurance  coverage  provisions,  and  to 
amend  the  NFIP  definitions  of  terms. 
The  rule  also  proposed  to  establish  a 
new  SFIP  for  the  insuring  of  residential 
condominium  building  associations  and 
the  individual  unit  owners  residing  in 
such  buildings,  and  to  amend  the 
existing  SFIP  forms  (the  Dwelling  Form 
and  the  General  Property  Form)  to 
conform  to  the  new  Residential 
Condominium  Building  Association 
Pohcy  Form. 

A  60-day  period  was  provided  for 
review  and  comment  on  the  proposed 
changes.  FEMA  also  requested 
comments  on  the  estimates  for  the 
recordkeeping  and  reporting  burden  in 
connection  with  the  collection  of 
information  titled  "Claims  for  National 
Flood  Insurance  Program"  and  invited 
the  public  to  submit  comments  to  FEMA 
and/or  the  Office  of  Management  and 
Budget  (OMB)  on  the  paperwork  issues 
including  the  burden  estimates  and  any 
aspects  of  the  information  collection 


requirements.  While  neither  FEMA  nor 
OMB  received  comments  in  connection 
with  the  collection  of  information 
during  the  comment  period,  FEMA  did 
receive  comments  on  the  proposed 
changes  to  the  NFIP  from  five 
respondents.  The  tally  of  comments 
included  representatives  from  two 
private  insurance  companies 
participating  in  the  NFIP  Write  Your 
Own  Program,  one  flood  insurance 
committee  consisting  of  representatives 
from  various  producer  trade 
associations,  one  state  association  of 
insurance  agents,  and  one  association 
concerned  with  flood  plain  management 
issues. 

Most  of  the  comments  received  were 
related  to  the  SFIP  Forms  and,  while 
generally  supportive,  did  express 
concern  for  one  or  more  of  the  proposed 
provisions.  Other  comments  were 
editorial  or  technical  in  nature,  some  of 
which  were  incorporated  into  this  final 
rule  and  some  of  which  were  not. 

In  the  development  of  the  new 
Residential  Condominium  Building 
Association  PoHcy  Form  and  the  revised 
Dvk-elling  Policy  and  General  Property 
Policy  Forms,  a  review  of  the  forms  was 
requested  and  received  from  six  editors 
of  the  National  Underwriter  Company's 
publication  "Fire,  Casualty,  and  Surety 
(FC&S)  Bulletins."  as  well  as  from  Write 
Your  Own  company  members  of  the 
Condominiima  Master  Policy  (CMP) 
Task  Force  to  ensure  that  the  policies 
conform  to  the  greatest  extent  possible 
to  the  simplified  language,  procedures, 
and  practices  of  the  private  sector 
personal  lines  insurance  industry. 

Before  the  Standard  Flood  Insurance 
Pohcies  were  included  in  the 
regulations  as  Appendices  A(l)  and 
A(2),  key  insurance  terms  and  key 
provisions  of  the  flood  insurance  policy 
were  included  respectively  in  part  59 — 
Definitions  and  in  the  text  of  part  61— 
Insurance  Coverage  and  Rates.  When 
Appendices  A(l)  and  A(2)  were  added 
in  October  1979,  these  key  insurance 
terms  and  provisions  were  retained  and, 
over  the  years,  as  revisions  were  made 
to  the  policies  in  the  Appendices,  the 
definitions  in  part  59  and  the  text  in 
part  61  were  revised  as  well  to  conform 
with  the  Appendices.  This  has  proved 
to  be  a  cumbersome  process  and  a 
needless  duplication  that,  as  the 
regulations  nave  increased  in  volume 
over  the  years,  is  both  time-consuming 
and  costly.  FEMA  is,  therefore, 
removing  these  key  insurance  terms  and 
provisions  from  the  text  of  parts  59  and 
61. 

Federal  procurement  procedures  are 
followed  in  the  selection  of  an  NFIP 
servicing  agent  to  assist  in  issuing  flood 
insurance  policies  under  the  Program. 


Under  these  procedures,  National  Con- 
Serv,  Inc.  (NCSI),  whose  offices  are 
located  in  Rockville,  Maryland,  became 
the  new  NFIP  servicing  agent  effective 
October  1. 1993.  An  editorial  change  is 
being  made  in  part  62  to  reflect  this 
change  in  the  servicing  agent.  Since 
NCSI  has  several  different  addresses  for 
receipt  of  correspondence  depending  on 
the  various  transactions  being  submitted 
and  since  those  addresses  are  contamed 
in  the  NFIP  Agents  Manual  revisions, 
which  are  disseminated  to  insurance 
agents  and  other  parties  having  an 
interest  in  writing  flood  insurance,  a 
further  editorial  change  is  being  made  at 
part  62  to  remove  any  reference  to  the 
servicing  agent's  mailing  address. 

Regarding  the  proposed  coverage 
clarifications,  in  the  Definitions  section 
of  the  General  Provisions,  at  §  59.1.  and 
variously,  in  the  SFIP,  at  §  61.13,  one 
private  insurance  company  questioned 
whether  the  new  definition  of 
"association."  is  accurate  in  regard  to 
"managing  the  condominium  building." 
and  whether  the  definition  of  "elevated 
building"  is  complete  enough.  FEMA 
believes  that  these  definitions  are 
accurate  and  complete  although  it  might 
be  helpful  to  clarify  at  §  59.1  that 
"elevated  building"  is  an  insurance 
concept.  Further,  the  six  editors  of  the 
National  Underwriter  and  the  CMP  Task 
Force  members  had  no  problems  with 
these  definitions.  In  keeping  writh  the 
decision  to  remove  key  insurance  terms 
from  the  Definitions  section  of  the 
regulatory  text,  the  definition  for 
"association"  is  being  removed  at  §  59.1 
of  this  final  rule  but  is  contained  in 
Article  2— Definitions  of  all  three 
policies  as  originally  proposed.  The 
definition  for  "elevated  building"  is 
included  in  Article  2— Definitions  of  all 
three  policies  as  originally  proposed. 
The  definition  for  "elevated  building"  is 
also  being  retained  in  §  59.1  of  this  final 
rule  and.  for  clarification,  is  being 
revised  to  add  the  phrase  ".for 
insurance  purposes,"  following  the 
phrase  "Elevated  bmlding  means".  No 
comments  were  received  concerning  the 
proposed  new  definitions  of 
"coinsurance."  "improvement,"  "unit" 
(in  conjunction  with  the  SFIP 
condominium  forms  of  coverage),  and 
"special  hazard  area."  as  well  as  the 
amended  definition  of  "direct  physical 
loss  by  or  from  flood;"  and  these 
definitions  are  also  contained  in  the 
final  rule  as  originally  proposed,  except 
that,  with  respect  to  the  definition  of 
"special  hazard  area."  zone  "AR"  has 
been  added  alphabetically  to  the  listing. 
No  comments  were  received  concerning 
the  proposed  new  definition  of  "valued 
pohcy."  In  keeping  with  the  decision  to 
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remove  key  insurance  terms  from  the 
t)efinitions  section  of  the  regulatory 
text,  this  definition  is  being  removed  at 
§  59.1  of  this  final  rule  but  is  contained 
in  Article  2— Definitions  of  all  three 
policies  as  originally  proposed.  One 
respondent  commented  that  the 
definition  of  "residential  condominium 
building"  in  the  DweUing  Form  differed 
from  the  definition  in  the  General 
Property  Form  and  the  Residential 
Condominium  Building  Association 
PoHcy  Form.  "ITus  is  a  vahd  point  and, 
in  the  final  rule,  the  definition  In  the 
Dwelling  Form  has  been  amended  to 
conform  to  the  definition  in  the  other 
two  policy  forms.  However,  as  this  is  an 
insurance  term,  the  definition  of 
"residential  condominium  building"  is 
being  removed  at  S  59.1  of  this  final 
rule. 

One  respondent  commented  on  the 
proposal  at  §61.3  (and  the  conforming 
language  in  the  SFIP  Dvk-elimg  Fonn's 
"Property  Covered"  article),  to  amend 
the  grajrt  of  coverage  for  additions  and 
extensions  to  include  coverage  only  for 
a  building  which  is  attached  to  the 
insured  structure  by  means  of  a 
common  wall  and  suggested  that  a 
"common  rooF'  should  be  addressed  as 
well  in  order  to  further  clarify  the  single 
building  issue.  Another  respondent 
questioned  how  the  language  affects 
coverage  for  decks,  carports,  etc.  The 
Dwelling  Policy,  as  proposed,  provides 
at  Article  4,  Coverage  A,  paragraph  A. 3.. 
for  a  10  pOTcent  extension  of  coverage 
for  detached  garages  and  carports  and 
this  10  percent  extension  is  not  affected 
by  the  proposed  language,  one  purpose 
of  which  is  to  eliminate  coverage  for 
decks.  FEMA  believes  that  the  language 
as  proposed  provides  sufficient 
clarification  on  the  single  building 
issue.  In  keeping  with  the  decision  to 
remove  key  provisions  of  the  flood 
insiu'ance  policy  from  the  text  of  die 
regulations,  the  proposed  change  at 
§61.3  is  not  included  in  this  final  rule 
and  the  current  last  sentence  is  being 
removed  from  §  61.3  in  this  final  rule. 
However,  fat  clarification,  the  language 
as  originally  proposed  in  the  Dwelling 
Form  at  Article  4 — Property  Covered, 
Coverage  A— Suilding  Property, 
paragraph  A.1.  ii  being  rex'ised  in  this 
final  rule  to  refierence  Article  6 — 
Property  Not  Covered,  paragraph  D.2. 
Due  to  « technical  oversight,  the 
proposed  language  was  not  included  in 
the  General  Property  Form  and  the 
Residential  Condominium  Building 
Association  Policy  Form  in  the 
proposed  rule  but,  in  this  final  rule,  the 
revised  language  is  included  in  these 
poUcy  forms  as  welL  Further,  to  make 
it  clear  that  there  is  no  coverage  for 


decks,  whether  covered  or  not.  a  diange 
is  being  made  to  the  "Property  Not 
Covered"  article  at  Paragraph  D.2.  of  all 
three  policies  to  specifically  Ust  decks. 
In  the  proposed  rule  at  §  61.4,  and  in 
the  conforming  language  at  Article  3  of 
all  three  policies,  new  language  was 
proposed  to  clarify  when  sewer  backup 
or  seepage  of  water  is  a  covered  peril. 
The  current  Dwelling  Form  has  a  more 
restrictive  condition  for  coverage  to 
attach  than  does  the  current  General 
Property  Form.  In  keeping  with  the 
decision  to  remove  key  provisions  of  the 
flood  insurance  pohcj'  from  the  text  of 
the  regulations,  the  designation  (a)  is 
being  removed  from  the  paragraph 
beginning  with  the  words  "All  Hood 
insurance"  and  paragraphs  (b)  through 
(e)  of  8  61.4  are  being  removed  in  this 
final  rule.  However,  this  final  rule 
addresses  changes  to  Article  3  of  all 
three  policies.  Since  the  language  in  the 
proposed  rule  would  have  required 
"actual  physical  contact  between 
siuface  flood  water  and  the  insiired 
building"  for  coverage  to  attadi.  it  was 
also  proposed  to  offer  optional  coverage 
under  the  Dwelling  Form  whereby, 
subject  to  conditions,  policj-holders 
could  purchase  coverage  for  certain 
losses  due  to  water  seepage  and  sewer 
backup  without  the  requirement  that 
there  be  actual  physical  contact  betvreen 
the  surface  flood  w^ater  and  the  insured 
building  and  for  land  subsidence  as 
well. 

Given  the  fact  that  the  General 
Property  Form  provides  coverage  when 
the  seepage  or  backup  of  water  is  related 
to  a  condition  of  "flood,"  as  defined" 
and  because,  historically,  the  instances 
of  land  subsidence,  water  seepage  and 
sewer  backup  have  not  occurred 
frequently,  rather  than  oaring  an 
optional  endorsement  whidi  would 
provide  coverage  for  land  subsidence, 
water  seepage  and  sewer  backup,  it  has 
been  decided  to  include,  at  Article  3 — 
Losses  Not  Covered  of  all  three  policies, 
a  new  paragraph  B.3  providing  coverage 
for  land  subsidence,  water  seepage,  and 
sewer  backup  where  certain  conditions 
as  specifically  enumerated  are  present. 
In  commenting  on  the  optional 
endorsement,  a  private  insurance 
company  suggested  changing  the 
wording  related  to  the  time  limit  for  the 
damage  to  occur  from  "72  hours  from 
the  onset  of  the  flooding"  to  read  "72 
hours  after  the  flood  has  receded." 
FEMA  beheves  that  this  suggestion  is 
wordiwhile  and  it  has  been 
incorporated  into  paragraph  B.3. 

There  will  not  be  en  additional 
premium  charge  for  the  coverage  for 
land  subsidence,  water  seepage  and 
sewer  backup  but  there  wiU  be  e 
deductible  of  $250  to  be  applied  for 


each  building  and  contents  loss, 
separately,  in  addition  to  the  deductible 
amoimt  for  building  and  contents 
coverage,  as  appropriate,  otherwise 
applicable  to  the  pohcy. 

Although  an  additional  premium 
charge  will  not  apply,  additional 
premium  dollars  will  be  generated  since 
one  of  the  requirements  for  the  coverage 
to  attach  is  that  the  insured  building 
must  be  insured,  at  the  time  of  loss,  for 
at  least  BO  percent  of  its  replacement 
cost  or  the  maximum  amount  of 
insurance  available  under  the  National 
Flood  Insurance  Program.  Further. 
FEMA  intends  to  monitor  the  claims 
experience  for  the  next  few  years  to 
determine  whether  an  additional 
premium  charge  may  at  some  future 
time  be  appropriate. 

Therefore.  Optional  Endorsement  #3 
is  removed  from  this  final  rule  and. 
instead.  Article  3— Losses  Not  Cov'ered, 
paragraph  B.  3,  of  all  three  policies  is 
revised  in  this  final  rule  to  provide  that 
the  pohcy  does  cover  loss  caused  by 
land  subsidence,  sewer  badcup  or 
seepage  of  water  where  the  enumerated 
conditions  are  present.  Further,  at 
Article  7-4)eductibles  of  all  three 
poUcies,  a  new  paragraph  E.  has  been 
added  to  provide  for  a  deductible 
amount  to  be  applied  for  each  building 
and  contents  loss,  separately,  for  land 
subsidence,  water  seepage,  and  sewer 
backup  coverage. 

One  respondent,  in  commenting  on 
paragraph  B.3.  of  Article  3.  expressed 
uncertainty  as  to  the  meaning  of  the  last 
part  of  the  paragraph  and  whether 
freezing,  thawing,  or  the  pressure  or 
weight  of  ice  or  water  are  independent 
events  not  requiring  physical  contact 
between  surface  flood  water  and  the 
insured  property.  Therefore,  for 
clarification,  a  new  paragraph  B.4.,  is 
added  to  separately  Ust  freezing, 
thawing,  or  the  pressure  or  weight  of  ice 
or  water. 

In  furtherance  of  loss  prevention,  as 
an  insurance  concept,  and  hazard 
mitigation,  in  October  1984.  the  SFIP 
policy  forms  were  revised  to  provide  for 
reimbursement  up  to  the  then  minimum 
deductible  of  $500.00  for  certain  loss 
mitigation  measures,  such  as  the 
purchase  of  sandbags,  including  the 
sand  to  fill  them,  and  plastic  sheeting 
and  lumber  used  in  connection  with 
them.  In  January  1986,  although 
maintaining  the  $500.00  Umitation,  the 
SFIP  policy  forms  were  further  rexised 
to  include  reimbursement  for  fill  for 
temporary  levees,  pumps,  and  wood.  In 
October  1992.  FEMA  estabUshed  new 
deductibles  of  $750.00  (building  and 
contents  separately)  for  those  flood 
insurance  policies  which  are  rated  using 
the  subsidized  rates  (i.e.,  chargeable 
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rates)  established  pursuant  to  sections 
1308  (a)(1)  and  (a)(2)  and  1336(b)(1)  of 
the  National  Flood  Insurance  Act  of 
1968,  as  amended  (42  U.S.C.  4015  and 
42  U.S.C.  4056).  Loss  prevention  and 
hazard  mitigation  are  major  goals  of 
FEMA  and  it  seems  only  equitable  to 
extend  the  reimbursement  for  the  loss 
mitigation  measures  specifically  listed 
in  the  pohcy  to  the  higher  standard 
deductible  for  poUcies  rated  using  the 
chargeable  rates.  Therefore,  in  this  final 
rule.  Article  5,  paragraph  D..  of  all  three 
pohcies  is  revised  to  provide  for 
coverage  for  certain  loss  mitigation 
measures  in  an  aggregate  amount  not  to 
exceed  $750.00. 

Regarding  the  proposal  to  establish 
new  deductibles  for  the  insuring  of 
residential  condominium  buildings,  one 
respondent  expressed  concern  about  the 
large  mandatory  deductibles  and 
pointed  out  that,  based  upon  past 
experience,  many  mortgage  companies, 
especially  unit  owner  mortgagees,  will 
not  accept  policies  with  deductibles 
over  $1,000.  Another  respondent 
suggested  that,  since  the  deductibles  are 
keyed  to  condominiums  of  five  imits  or 
more,  it  would  be  better  to  change  the 
wording  to  require  a  deductible  of 
"$750.00  or  $500.00  times  the  number 
of  units,  subject  to  a  maximum 
deductible  of  $7,500  or  $5,000."  After 
carefully  considering  the  issues  raised 
and  giving  consideration  to  the 
importance  of  maintaining  consistency 
in  the  Program,  FEMA  has  determined 
that,  in  Ueu  of  establishing  separate 
deductibles,  it  would  be  tetter  to  retain 
the  current  standard  deductibles  of 
$750.00  (for  buildings  where  Pre-FIRM 
rates  are  used  to  calculate  the  premium) 
or  $500.00  (for  all  other  buildings),  as 
appropriate,  for  residential 
condominium  buildings  of  five  units  or 
more  and  charge  premium  rates 
commensurate  with  the  risk.  This 
determination  is  made  in  recognition  of 
the  range  of  optional  deductibles  that 
will  be  available  which  condominium 
associations  can  avail  themselves  of 
with  some  corresponding  reduction  in 
the  premium  rates.  Therefore, 
paragraphs  (d)(1)  and  (d)(2)  are  being 
removed  from  §  61.5  in  this  final  rule 
and  paragraph  (d)(3)  is  being 
redesignated  as  paragraph  (d).  Further, 
in  keeping  with  the  decision  to  remove 
key  provisions  of  the  flood  insurance 
policy  from  the  text  of  the  regulations, 
the  last  sentence  of  paragraph  (a)(1)  and 
paragraphs  (e)  through  (h)  are  being 
removed,  paragraph  (i)  is  being 
redesignated  as  paragraph  (e),  and 
paragraph  (j)  is  being  removed  from 
§81.5  in  this  final  rule. 

As  stated  in  the  proposed  rule,  new 
minimum  deductibles  became  effective 


on  and  after  October  1, 1992,  for 
buildings  (and  the  contents  in  them) 
that  were  built  before  the  effective  date 
of  the  Flood  Insurance  Rate  Map  for  the 
commimity  or  December  31, 1974, 
whichever  is  later,  and  that  are  located 
in  Zones  A,  AO,  AH,  Al-30,  AE,  VO, 
Vl-30,  VE  or  V.  In  establishing  the 
effective  date  for  determining  when  the 
new  minimum  deductibles  were  to  be 
applied,  the  intent  was  to  be  consistent 
with  the  grandfather  clause  contained  in 
section  1308(c)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended, 
related  to  the  availability  of  chargeable 
premium  rates;  and  with  language  in  the 
new  definition  of  "Post-FIRM  Building" 
being  added  to  all  three  policies.  Due  to 
a  technical  oversight,  the  word  "initial" 
was  not  included  before  the  phrase 
"Flood  Insurance  Rate  Map"  in  the 
proposed  language  at  Article  7— 
Deductibles,  paragraph  C,  of  all  three 
policies.  This  oversight  has  been 
corrected  and,  in  this  final  rule,  the 
phrase  "initial  Flood  Insurance  Rate 
Map"  is  included  in  Article  7, 
paragraph  C.  of  all  three  policy  forms. 

No  comments  were  received 
concerning  the  proposal  to  add  a  new 
paragraph  (c)  to  S  61.6  providing  that, 
consistent  with  the  existing  procedures 
related  to  the  Condominium  Master 
Policy,  in  the  case  of  a  residential 
condominium  building  in  a  regular 
program  community,  the  allowable ' 
limits  of  building  coverage  are  stated  in 
terms  of  the  number  of  units  times  the 
allowable  limits  of  coverage  for  single 
family  homeowners;  nor  were  any 
comments  received  concerning  the 
proposed  amendment  to  the 
"Liberalization"  clause  to  clarify  that  it 
only  applies  to  losses  occurring  on  or 
after  the  effective  date  of  any  policy 
changes.  Therefore,  these  provisions  are 
included  in  the  final  rule  as  originally 
proposed. 

Regarding  the  proposal  to  specifically 
hst  in  the  SFIP,  in  all  its  forms,  the 
kinds  of  property  which  can  only  be 
covered  under  the  poUcy's  building 
coverage  and  the  khids  of  property 
which  can  only  be  coverea  under  the 
personal  property  coverage,  the  only 
comments  received  were  editorial  or 
technical  in  nature,  some  of  which  have 
been  incorporated  into  this  final  rule 
and  some  of  which  have  not. 

Regarding  the  proposal  to  establish  a 
new,  distinct  SFIP  for  the  insuring  of 
residential  condominium  buildings 
which  win  contain  a  coinsiu-ance  clause 
requiring  the  insured  condominiimi 
association  to  share  in  the  flood  loss  if 
it  has  not  insured  the  building  to  80 
percent  of  its  replacement  cost  value, 
one  private  insinance  company 
expressed  concern  about  the  effect  the 


coinsurance  requirement  would  have  on 
marketing  for  risks  located  in  lower 
hazard  areas.  This  respondent  also 
suggested  eliminating  the  examples 
bom  the  SFIP  and  commented  that 
providing  examples  is  not  normally 
done  in  insurance  policies.  Another 
private  insurance  company  questioned 
the  necessity  of  imposing  the  80  percent 
coinsurance  requirement  on  all 
buildings  insured  under  the  residential 
condominium  building  association 
pohcy  form.  The  comment  was  made 
that  the  odds  of  a  total  flood  loss  are 
very  small  except  for  "V"  zones  and 
some  coastal  "A"  zones,  the  contention 
being  that  the  risk  from  flooding  in  "B," 
"C,"  and  "X"  zones  does  not  justify 
requiring  hmits  of  80  percent  to  value 
and  that  the  rates  for  those  zones  are 
adequate  to  provide  sufficient  premium 
dollars  for  the  exposure.  It  was 
suggested  instead  that  the  80  percent 
insurance  to  value  building  coverage 
requirement  be  limited  only  to 
condominium  buildings  in  special 
hazard  areas.  FEMA  has  carefully 
considered  the  positive  and  negative 
aspects  of  imposing  the  coinsurance 
requirement  across  the  board  or  only  in 
special  hazard  areas.  However,  for  all  of 
the  reasons  discussed  in  the 
supplementary  information  for  the 
proposed  rule,  it  is  beUeved  that  the  fair 
and  equitable  policy  is  to  apply  the 
insurance  to  value  concept  to  all 
residential  condominium  buildings 
regardless  of  the  flood  zone  in  wl^ch 
the  building  may  be  located.  In 
recognition  of  the  very  small  odds  of  a 
total  loss  occurring  in  "B,"  "C,"  and 
"X"  zones,  appropriately  low  rates  will 
be  estabhshed  for  these  zones.  Further, 
since  the  penalty  at  the  time  of  a  loss 
for  not  insuring  to  value  could,  in  some 
instances,  be  substantial,  it  is  believed 
that  the  examples  are  necessary  to 
ensure  a  clear  understanding  of  the 
consequences  of  not  insuring  to  value. 
Therefore,  the  coinsurance  provision  is 
included  in  the  final  rule  as  originally 
proposed. 

The  rule  also  proposed  to  add  in 
Article  5  of  all  three  pohcies  a 
paragraph  to  make  exphcit  that  the  SFIP 
is  not  a  "valued  policy"  and  that  in 
processing  a  flood  claim,  loss  will  be 
paid  in  an  amount  equal  to  the  lesser  of 
the  value  of  the  damaged  property 
under  the  terms  and  conditions  of  the 
pohcy  (and  regardless  of  whether  the 
amount  of  insurance  purchased  is 
greater  than  such  value)  or  the  Hmit  of 
coverage  permitted  under  the  Act.  One 
respondent  suggested  that  this  language 
be  eliminated  from  the  policy.  However, 
for  the  reason  outlined  in  the  proposed 
rule,  FEMA  beheves  it  important  to 
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retain  this  language  and  it  is  included 
in  the  policies  as  originally  proposed. 

hi  audition  to  the  optional 
endorsement  included  in  the  proposed 
rule  for  coverage  for  land  subsidence, 
water  seepage  and  sewer  backup  where 
certain  enumerated^:onditions  are 
present  as  already  discussed,  the  rule 
also  proposed  that  optional 
endorsements  be  offered  under  the 
Dwelling  Form  whereby  policyholders 
could  purchase  coverage  for  certain 
losses  due  to  increased  cost  of 
construction  arising  out  of  comphance 
with  local  floodplain  management 
ordinances;  and  the  standard  pohcy's 
limitations  of  coverage  in  basements. 
Three  respondents  commented  on  the 
proposed  endorsements.  The  comments 
were  generally  supportive  with  regard  to 
the  endorsement  related  to  land 
subsidence,  water  seepage  and  sewer 
backups,  as  well  as  the  endorsement 
related  to  the  standard  policy's 
limitations  of  coverage  in  basements. 
However,  one  private  insurance 
company  questioned  why  the  three 
endorsements  were  being  hmited  to  the 
DwelUng  Form  and  then  only  to  single- 
family  detached  buildings  which,  at  the 
time  of  a  loss,  are  insured  for  at  least  80 
percent  of  their  replacement  cost  or  the 
maximum  amoimt  of  insurance 
available  under  the  NFIP. 

From  a  review  of  the  legislation 
related  to  the  flood  insurance  program, 
it  appears  that,  from  the  beginning  of 
the  NFIP,  the  major  thrust  of  the 
program  was  toward  the  residential 
property  owmer.  Specifically,  in  setting 
forth  the  scope  of  the  program  at  section 
1305(a)  of  the  National  Flood  Insurance 
Act  of  1968,  as  amended.  Congress 
provided  that  priority  should  be  given 
to  "  *  •  •  residential  properties  which 
are  designed  for  the  occupancy  of  from 
one  to  four  families  *  •  *  ••  Further,  at 
section  1362(c)  wherein  Congress 
provided  authorization  for  low  interest 
loans  for  elevation  of  structures  imder 
certain  ciraunstances,  such 
authorisation  was  limited  to  a  "  *  *  * 
single-family  dwelUng  structure  *  •  •  " 

In  proposmg  the  optional 
endorsements,  FEMA  chose  to  follow 
the  lead  of  Congress  and  Umit  their 
availability  to  single  family  detached 
dwellings.  However,  as  previously 
discussed,  revisions  are  being  made  in 
this  final  rule  to  all  three  policies  to 
provide  for  land  subsidence,  water 
seepage  and  sewer  backup  coverage 
where  certain  enumerated  conditions 


are  present.  Therefore,  the  Optional 
Endorsement  Related  to  Land 
Subsidence,  Seepage  of  Water  and 
Sewer  Backup  Exclusions  is  removed 
from  this  final  rule  and  changes  are 
being  made  in  this  final  rule  related  to 
the  other  optional  endorsements  as 
discussed  below. 

Optional  Endorsement  Related  to 
Coverage  for  Increased  Costs  of  Repair 
or  Reconstruction  Due  to  a  Community 
Flood  Plain  Management  Ordinance 

Regarding  the  endorsement  related  to 
the  increased  cost  of  construction 
arising  out  of  compliance  with  local 
flood  plain  management  ordinances,  a 
private  insurance  company  suggested 
that,  in  the  second  paragraph,  condition 
2..  the  phrase  "market  value"  be 
changed  to  "replacement  cost;"  that  the 
endorsement  be  clarified  to  show  that 
the  intent  is  to  provide  coverage  for 
work  which  is  done  on  the  undamaged 
portion  of  the  dwelling  as  well  as  the 
damaged  portion;  and  that  the 
endorsement  be  amended  to  provide 
demolition  coverage.  An  association 
concerned  with  flood  plain  management 
commented  that  it  understood  that  it 
was  the  Federal  Insurance 
Administration's  (FIA's)  intent  to  study 
the  increased  cost  of  construction 
concept  in  a  team-work  approach  over 
the  coming  year  and  it  expressed 
interest  in  working  with  FIA  on  this 
issue.  FIA  is  appreciative  of  the 
association's  offer  and  stands  ready  to 
work  with  the  association  as  well  as  all 
other  interested  parties  on  this 
important  issue.  Further,  the 
suggestions  made  by  the  private 
insurance  company  are  worthwhile  and 
will  be  given  careful  consideration 
before  implementing  any  procedures  for 
providing  increased  cost  of  construction 
coverage.  However,  as  legislative 
initiatives  are  currently  under 
development  which  will,  among  other 
things,  address  the  issue  related  to 
increased  cost  of  construction,  FEMA  is 
postponing  at  this  time  any  action 
related  to  coverage  for  increased  cost  of 
construction.  Optional  Endorsement  #1 
is,  therefore,  removed  frtim  this  final 
rule. 

Optional  Endorsement  Related  to 
Coverage  in  Basements 

A  private  insurance  company 
questioned  why  the  proposed 
endorsement  is  being  offered  to  Pre- 
FIRM  risks  in  certain  zones  and  why  the 


endorsement  is  being  Umited  to 
buildings  that  were  originally 
constructed  with  a  finished  floor, 
subgrade  on  all  sides  and  containing,  as 
originally  constructed,  a  Uving  room, 
dining  room,  and  kitchen.  The 
respondent  commented  that  these 
conditions  for  eUgibiUty  will  mean  that 
the  coverage  would  be  available  to  only 
a  Umited  number  of  structures 
countrywride. 

This  respondent's  observation  is 
correct.  Upon  further  consideration  in 
FEMA,  it  was  decided  that,  due  to  such 
limited  availabihty  as  outlined  in  the 
proposed  rule.  FEMA  should  defer  at 
this  time  any  action  related  to  basement 
coverage  and  instead  study  the  issue 
further  with  the  option  of  developing  a 
more  broad  granting  of  basement 
coverage  by  endorsement  for  an 
additional  premium  at  actuarial  rates  at 
some  future  time.  Optional 
Endorsement  #2  is,  therefore  removed 
from  this  final  rule. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981.  No 
regulatory  impact  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  were 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperworit  Reduction  Act  of  1980, 
as  amended  (44  U.S.C.  3501  et  seq.),  and 
assigned  0MB  control  number  3067- 
0021. 

Public  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  3.8  hours  per 
claim.  The  burden  estimate  includes  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  requirements.  The 
following  forms  are  approved  for  NFIP 
use  to  obtain  data  required  by  this  rule. 
The  burden  estimate  for  each  form  is 
provided: 


FEMA  form  No. 


81-40  .., 
81-40  ... 
81-41A 


Title 


Worteheet-Contents-Personal  Property , 

WorVsheet-BtrikJing  , 

Worksheet-Bu«ding  (ConTd)  , 


Burden  estimate 


2.5  hours. 
2.5  hours. 
1.0  tKXjr. 
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FEMAtomNa 


81-42 
81-43 
81-44 

81-57 
81-68. 
81-59. 
81-63. 


TWe 


Proof  ol  Loss 

K4o«ceo(Loss  _ „ _ .Z.~  """"""!"""  !! 

Statement  as  to  FuH  Cost  of  Repair  or  Reptacemerrt  Cost  CoMaraoe/suiert  to  the 
Terms  and  Con<lft)ons  of  this  PoRcy. 

Nattooal  Flood  Insurance  Program,  PrsBminafy  Report 

Naltonal  Ftood  Insurance  Program.  Final  Report  „_ S..S^^7 

National  Flood  Insurance  Program,  Narrative  Report  

Cause  of  Lxjss  and  Sobrogatton  Report 


Burdart  estlfnaie 


5-6  minutes. 
4minuta8. 
6-7  minutes. 

4  mirKites. 

4  minutes. 

5-6  minutes. 

45  minutes  to  1  hour. 


Send  conuneots  regarding  the 
accuracy  of  the  burden  estimates  and 
any  suggestions  for  reducing  the  burden 
to:  Information  Collections 
Management,  Federal  Emergency 
Management  Agency.  500  C  Street.  SW., 
Washington.  DC  20472;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3067- 
0021),  Washington,  DC  20503. 

Executive  Order  J  2612,  Federalism 

This  mle  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778.  Ovil  fustice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Parts  59,  61 
and  62 

Flood  insurance. 

Accordingly,  44  CFR  parts  59,  61  and 
62  are  amended  as  follows: 

PART  59— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  59  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq  , 
Reorganization  Plan  No.  3  of  1978,  43  PR 
41943,  3  CFR,  1978  Camp.,  p.  329;  BO. 
12127  of  Mar.  31,  1979.  44  FR  19367,  3  CFR 
1979  Corop.,  p.  376. 

2.  Section  59.1  is  amended  by 
removing  the  current  definition  of 
"Elevated  building"  and  adding,  in 
place  thereof  a  new  definition  to  reed  as 
follows: 

S59.1    D«finitk>na. 


Elevated  building  means,  for 
insurance  piirposes,  a  nonbasement 
building  which  has  its  lowest  elevated 
floor  raised  above  ground  level  by 
foundation  walls,  sheer  walls,  posts, 
piers,  pilings,  or  columns. 


PART  61-4NSURANCE  COVERAGE 
AND  RATES 

3.  The  authority  citation  for  part  61  is 
re\'ised  to  read  as  follows: 


Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978. 43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.G. 
12127  of  Mar.  31, 1979, 44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

161.3  lAmended] 

4.  Section  61.3  is  amended  by 
removing  the  last  sentence. 

561.4  (Amended] 

5.  Section  61.4  is  amended  by 
removing  the  designation  "(a)"  from  the 
paragraph  beginning  with  the  words 
"All  flood  insurance",  by  removing 
paragraphs  (b)  through  (e)  and  by 
redesignating  paragraphs  (1).  (2),  (3), 
and  (4)  as  paragraphs  (a),  (h),  (cj,  and 
(d). 

161.5  (Amended] 

6.  Section  61.5  is  amended  as  follows: 

a.  By  removing  the  last  sentence  in 
paragraph  (a). 

b.  By  removing  paragraphs  (d)(1)  and 
(d)(2). 

c.  By  redesignating  paragraph  (d)(3)  as 
paragraph  (d). 

d.  In  newly  redesignated  paragraph 
(d)  add.  above  the  "Note,"  the  following 
new  "Category  Four"  of  "Optional 
Deductibles"  to  read  as  follows: 

(d)  •  •  • 

category  four.— resioemtial 
Condominium  Building  Policies 


Single 

Options 

Policy  comtjining 
biitiding  and  con- 

coverage 
only  pol- 
icy (either 

tents 

bulding 
orcofv 
tents) 

$10.000/$10,000 

$10,000 

25.000/10,000 

25,000 

e.  By  removing  paragraphs  (e)  through 

f.  By  redesignating  paragraph  (i)  as 
paragraph  (e).  • 

g.  By  removing  paragraph  (j). 

7.  Section  61.6  is  amended  by  adding 
a  new  paragraph  (c),  to  read  as  follows: 

f  61  .<    Maximum  amount*  of  covaraga 
•vailabi*. 


(c)  In  the  insuring  of  a  residential 
condominium  building  in  a  Regular 
Program  community,  the  maximiun 
limits  of  building  coverage  permitted 
under  the  Act  is  the  lesser  of 
$185,000.00  times  the  number  of  units 
in  the  building  or  the  bullding'a 
replacement  cost.  The  maximum  limit 
of  contents  coverage  permitted  under 
the  Act  in  a  Regular  Program 
community  is  the  lesser  of  $60,000.00  or 
the  actual  cash  value  of  the  contents. 

S61.13    [Amended] 

8.  Section  61.13  is  amended  as 
follows: 

a.  By  removing  the  parenthetical 
phrase  in  paragraph  (a)  and  adding  in  its 
place  the  following  parenthetical 
phrase: 

*  •    '(General  Property.  Dwelling, 
and  Residential  Condominium  Building 
Association)*  *  • 

h.  By  adding,  in  paragraph  (d)  after 
the  word  "than"  and  before  the  word 
"through",  the  phrase  "by  the  express 
written  consent  of  the  Administrator". 

9.  Appendix  A(l)  of  part  61  is  re\ised 
to  read  as  follows: 


Appendix  A  (1) 

Federal  Emergency  Managemettt  Agency, 
Federxjl  Insurance  Administration 

Standard  Flood  Insarance  Policv 

(Issued  Pursuant  to  the  NationalTiood 
Insurance  Act  of  1968,  or  Any  Acts 
Amendatory  Thureof  (Her«inaf)ar  Called  the 
Act),  and  Applir:abie  Federal  Regulations  in 
Title  44  of  the  Code  of  Federal  Relations, 
Subchapter  B] 

Dwelling  Fonn 

Read  the  policy  carefully.  The  covwBgB 
provided  is  subject  to  limitations,  restrictions 
and  exclusions.  This  policy  coven  onhr 

1.  A  non-condominium  residential 
building,  designed  for  principal  use  as  a 
dwelling  place  of  one  to  four  families,  m 

2.  A  single  family  dwelling  unit  in  a 
condominium  building. 

Insuring  Agreemenl 

Agreement  of  insurance  between  the 
Federal  Emergency  Management  Agency 
(FEMA).  as  Insurer,  (hereinafter  known  as 
"we."  "our."  and  "us.")  end  the  Insured, 
(hereinafter  known  as  "you"  and  "your"). 

We  insure  you  against  all  direct  physical 
loss  by  or  from  flood  to  the  insured  property, 
based  upon: 
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1.  Yow  having  paid  the  correct  amount  of 
premium;  and 

2.  Our  reliance  on  the  accuracy  of  the 
information  and  statements  you  have 
furnished;  and 

3.  All  the  terms  of  this  policy,  the  National 
Flood  Insurance  Act  of  1968,  as  amended, 
and  TitJa  44  of  the  Code  of  Federal 
Regulations. 

On  thas  basis,  you  are  insured  up  to  the 
lesser  of: 

1.  The  actual  cash  value,  except  as 
provided  in  Article  8,  not  including  any 
antique  value,  of  the  property  at  the  time  of 
loss;  or 

2.  The  amount  it  would  cost  to  repair  or 
replace  the  property  with  material  of  like 
kind  and  quality  within  a  reasonable  time 
after  the  loss. 

Article  1 — Persons  Insured 
We  insure  only: 

A.  The  named  Insured  and  legal 
representatives; 

B.  Any  mortgagee  and  loss  payee  named  in 
the  application  and  declarations  page,  as 
well  as  any  other  mortgagee  or  loss  payee 
determined  to  exist  at  the  time  of  a  loss  (See 
Article  9.  paragraph  P.),  in  the  order  of 
precedence  and  to  the  extent  of  their  interest 
but  for  no  more,  in  the  aggregate,  than  the 
interest  of  the  named  Insured. 

Article  2— Definitions 

As  used  in  this  policy — 

Act  means  the  National  Flood  Insurance 
Act  of  1968,  and  any  acts  amendatory 
thereof. 

Actual  Cash  Value  means  the  replacement 
cost  of  an  insured  item  of  property  at  the 
time  of  loss,  less  the  value  of  physical 
depreciation  as  to  the  item  damaged. 

Application  means  the  statement  made  and 
signed  by  you  or  your  agent,  and  giving 
information  on  the  basis  of  which  we 
determine  the  acceptability  of  the  risk,  the 
policy  to  be  issued  and  the  correct  premium 
payment.  The  correct  premium  payment 
must  accompany  the  application  for  the 
policy  to  be  issued.  The  application  is  a  part 
of  this  flood  insurance  policy. 

Association  means  the  group  of  unit 
owners  which  manages  the  condominium 
building  in  which  you,  as  the  insured  unit 
owner,  maintain  your  residence. 

Base  flood  means  the  flood  having  a  one 
percent  chance  of  bemg  equalled  or  exceeded 
in  any  gii'en  year. 

Basement  means  any  area  of  the  building, 
including  any  sunken  room  or  sunken 
portion  of  a  room,  having  its  floor  subgrade 
(below  ground  level)  on  all  sides. 

Building  means  a  walled  and  roofed 
structure,  other  than  a  gas  or  liquid  storage 
tank,  that  is  principally  above  ground  and 
affixed  to  a  permanent  site,  including  a 
manufactured  (i.e.,  mobile)  home  on  a 
permanent  foundation,  subject  to  Article  6. 
paragraph  H.  and  a  walled  and  roofed 
building  in  the  course  of  construction, 
alteration  or  repair. 

Cancellation  means  that  ending  of  the 
insurance  coverage  provided  by  this  policy 
prior  to  txe  expiration  date 

Coastal  High  Hazard  Area  means  an  area 
subject  to  high  velocity  waters,  including 
hurricane  wave  wash  and  tsunamis. 
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Condominium  means  a  system  of 
indi'.idual  ownership  of  units  in  a  multi-unit 
buildingm  buildings  or  in  single-unit 
buildings  as  to  which  each  unit  owner  in  the 
condominium  has  an  undivided  interest  in 
the  common  areas  of  the  building(s)  and 
facilities  that  serve  the  building(s). 

Condominium  Association  Policy  means  a 
policy  of  flood  insurance  coverage  issued  to 
an  association  pursuant  to  the  Act. 

Declarations  Page  is  a  computer  generated 
summary  of  information  furnished  by  you  in 
the  application  for  insurance.  The 
declarations  page  also  describes  the  term  of 
the  policy,  limits  of  coverage,  and  displays 
the  premium  and  our  name.  The  declarations 
page  is  a  part  of  this  flood  insurance  policy. 

Direct  Physical  Loss  By  or  From  Flood 
means  any  loss  in  the  nature  of  actual  loss 
of  or  physical  damage,  evidenced  by  physical 
changes,  to  the  insured  property  [building  or 
personal  property)  which  is  directly  and 
proximately  caused  by  n  flood  (as  defined  in 
this  policy]. 

Dwelling  means  a  building  designed  for  use 
as  a  residence  for  no  more  than  four  families 
and  a  single  family  dwelling  unit  in  a 
condominium  building. 

Elevated  Building  means  a  non-basement 
building  which  has  its  lowest  eljvated  floor 
raised  above  ground  level  by  foundation 
walls,  shear  walls,  posts,  piers,  pilings,  or 
columns. 

Emergency  Program  Community  means  a 
community  wherein  a  Flood  Hazard 
Boundary  Map  (FHBM)  is  in  effect  and  only 
limited  amounts  of  insurance  are  available 
under  the  Act. 

Expense  Constant  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  defray  the 
Federal  Government's  policywriting  and 
other  expenses. 

Expiration  Date  means  the  ending  of  the 
insurance  coverage  provided  by  this  policy 
on  the  expiration  date  shown  on  the 
declarations  page. 

Federal  policy  fee  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  defray 
certain  administrative  expenses  incurred  in 
carrying  out  the  National  Flood  Insurance 
Program  not  covered  by  the  expense 
constant.  This  fee  was  established  by  section 
1307(a)(l)(B)(iii)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  and  is 
not  subject  to  producers'  commissions, 
expense  allowances,  or  state  or  local 
premium  taxes. 

Flood  means: 

A.  A  general  and  temporary  condition  of 
partial  or  complete  inundation  of  normally 
dry  land  area  from: 

1.  The  overflow  of  inland  or  tidal  waters. 

2.  The  unusual  and  rapid  accumulation  or 
runoff  of  surface  waters  from  any  source. 

3.  Mudslides  (i.e.,  mudflows)  which  are 
proximately  caused  by  flooding  as  defined  in 
subparagraph  A-2  above  and  are  akin  to  a 
river  of  liquid  and  flowing  mud  on  the 
surfaces  of  normally  dr>'  land  areas, 
including  your  premises,  as  when  earth  is 
carried  by  a  current  of  water  and  deposited 
along  the  path  of  the  current. 

B.  The  collapse  or  subsidence  of  land  along 
the  shore  of  a  lake  or  other  body  of  wafer  as 

a  result  of  erosion  or  undermining  caused  by 
waves  or  currents  of  water  exceeding  the 


cyclical  levels  which  result  in  flooding  as 
defined  in  subparagraph  A-1  above. 

Improvements  means  fixtures,  alterations, 
installations,  or  additions  comprising  a  part 
of  the  insured  building  or  condomi/ijum 
dwelling  unit. 

Manufactured  home  means  a  building 
transportable  in  one  or  more  sections,  which 
is  built  on  a  permanent  chassis  and  designed 
to  be  used  with  or  without  a  permanent 
foundation  when  connected  to  the  required 
utilities.  The  term  manufactured  home  does 
not  include  park  trailers,  and  other  similar 
vehicles.  To  be  eligible  for  coverage  under 
this  policy,  a  manufactured  home  must  be  on 
a  permanent  foundation  and,  if  located  in  a 
FEMA  designated  Special  Hazard  Area,  must 
meet  the  requirements  of  paragraph  H.  of 
Article  6. 

Mobile  home  means  a  manufactured  home. 

National  Flood  Insurance  Program  means 
the  program  oi  flood  insurance  coverage  and 
floodplain  management  administered  under 
the  Act  and  applicable  Federal  regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  B. 

Policy  means  the  entire  written  contract 
between  you  and  us;  it  includes  this  printed 
form,  the  application,  and  declarations  page, 
any  endorsements  which  may  be  issued  and 
any  renewal  certificates  indicating  that 
coverage  has  been  instituted  for  a  new  policy 
and  policy  term.  Only  one  dwelling  building 
or  unit,  specifically  described  by  you  in  the 
application,  may  be  insured  under  this 
policy,  unless  application  to  cover  more  than 
one  dwelling  building  or  urut  is  made  on  a 
form  or  in  a  format  approved  for  that  purpose 
by  the  Federal  Insurance  Administrator. 

Post-FIRM  building  means  a  building  for 
which  the  start  of  construction  or  substantial 
improvement  occurred  after  December  31, 
1974,  or  on  or  after  the  effective  date  of  the 
initial  Flood  Insurance  Rate  Map  (FIRM)  for 
the  community  in  which  the  building  is 
located,  whichever  is  later. 

Pre-FIRM  rated  building  means  a  building 
for  which  the  start  of  construction  or 
substantial  improvement  occurred  on  or 
before  December  31, 1974,  or  before  the 
effective  date  of  the  initial  FIRM  for  the 
community  in  which  the  building  is  located, 
whichever  is  later. 

Probation  Additional  Premium  means  a  flat 
charge  per  po//ry  term  paid  by  the  Insured  on 
all  new  and  renewal  policies  issued  covering 
property  in  a  community  that  has  been 
placed  on  probation  under  the  provisions  of 
44  CFR  59.24. 

Regular  Program  Community  me^ns  a 
community  wherein  a  FIRM  is  in  effect  and 
full  limits  of  coverage  are  available  under  the 
Act. 

Residential  condominium  building  means 
a  building  owned  by  the  members  of  a 
Condominium  Association  containing  one  or 
more  residential  units  and  in  which  at  least 
75  percent  of  the  floor  area  within  the 
building  is  residential. 

Special  hazard  area  means  an  area  having 
special /7ood,  mudslide,  (i.e.,  mudflow)  and/ 
or  /7ood-related  erosion  hazards,  and  shown 
on  a  FHBM  or  FIRM  as  Zone  A,  AO,  Al-30, 
AE,  A99,  AH,  AR,  VQ.  Vl-30.  VE,  V.  M  or 
E. 
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Unit  meuu  a  single  family  dweUing  unit, 
owned  by  the  named  Insured,  In  a 
condominium  building. 

Valued  poUcy  means  a  poticyoontract  in 
which  the  insurer  and  the  Insured  agree  on 
the  value  of  the  property  insured,  that  vahie 
being  payabie  in  event  of  total  loss. 

Walled  and  Hoofed  means  the  building  has 
in  place  two  or  more  extenor,  riejd  waiis  and 
the  roof  is  fuily  seoiied  so  that  me  buHding 
will  resist  flotation,  collapse  and  lateral 
movement 

Artxie  3— Losses  Not  Covered 

We  only  provide  coverage  for  direct 
physical  loss  by  or  from  flood  which  meana 
we  do  not  cttver: 

A.  Cowpensation.  reimbursement  or 
allowance  for: 

1.  Loss  of  txse  of  the  insured  property  or 
premises. 

2.  Loss  of  access  to  the  insured  property  or 
premises. 

3.  Loss  of  profits. 

4.  Loss  ref.ulting  from  interruption  of 
business,  profession,  or  manufacture. 

5.  Your  additional  living  expenses  incurred 
while  the  insured  building  is  being  repaired 
or  is  uninhabitable  for  any  reason. 

6.  Any  increased  cost  of  repair  or 
reconstruction  as  a  result  of  any  ordinance 
regulating  reconstruction  or  repair 

7.  Any  other  economic  loss. 

B.  Losses  from  other  casualties,  including 
loss  caused  by: 

1.  Theft,  (ire,  windstorm,  wind,  explosion, 
earthquake,  land  sinlcage,  landslide, 
destabiliiatlon  or  movement  of  land  resulting 
from  the  accumulation  of  water  in  subsurface 
land  areas,  gradual  eroMon,  or  any  other 
earth  movement  except  such  rou«i>lides  (I.e., 
mudflows)  or  erosion  as  is  covered  under  the 
peril  of  flood 

2.  Fain,  snow,  sleet,  hail  or  water  spray 

3.  Land  subsidence,  sewer  backup,  or 
seepage  of  water  unless,  subject  to  additional 
deductibles  as  provided  for  at  Article  7,  (a) 
there  is  a  general  and  temporary  condition  of 
flooding  in  the  area,  (b)  the  flooding  is,  the 
proximate  caiise  of  the  land  subsidence, 
sewer  backup,  or  seepege  of  water,  (c]  the 
land  subsidence,  sewer  backup,  or  seepage  of 
water  damage  occurs  no  later  than  72  hours 
after  the/7ood  has  receded,  and  (d)  the 
insjred  6oj7ding  must  be  insured,  at  the  time 
of  the  loss,  for  at  least  80  percent  of  its 
replacement  cost  or  the  maximum  amount  of 
insurance  available  under  the  Nothr.al  Flood 
Insurance  Ingram. 

4.  Freezing,  thawing,  or  the  pressure  or 
weight  of  ice  or  water. 

5.  Wafer,  moisture,  mildew  mc!d  or 
mudslide  (i.e.,  mudflow)  damage  resiilting 
primarily  from  any  condition  substaE'laily 
confined  to  the  described  dwelling  or  from 
any  condition  which  is  within  your  ccntro! 
(including  but  not  limited  to  design, 
structural  or  mechanical  defects,  feilures. 
stoppages  or  breakages  of  wafer  or  sewer 
lines  ilrmns,  pumps  fixtures  or  equipment) 

C  L  osses  of  the  foUomng  nature: 
1.  A  loss  which  is  already  in  progress  as 
of  12:01  a.m.  of  the  first  day  of  the  poftcy 
tenn,  or,  as  to  any  increase  in  the  limits  of 
coverage  which  is  requested  by  you,  a  loss 
which  is  already  in  progress  as  of  12K)1  a.m. 


on  the  date  when  the  additional  coverage 
becomes  effective. 

2.  A  loss  frtxn  a /7ood  which  Is  confined 
to  the  premises  on  which  your  insured 
property  is  located  unless  the  flood  is 
displaced  over  two  acres  of  the  premises. 

3.  A  loss  caused  by  your  modification  to 
the  insured  property  which  materially 
increases  the  risk  of  flooding. 

4.  A  loss  caused  intentionally  by  yon  or 
any  member  of  your  household. 

5.  A  loss  caused  by  or  resulting  from 
power,  heating  or  cooling  failure,  tmless  such 
failure  results  bom  physical  damage  to 
power,  heating  or  coolhig  equipment  situated 
on  the  premises  where  the  described  building 
or  unit  is  located,  caused  by  a  flood 

6.  IxMs  to  any  building  or  contents  located 
on  property  leased  from  the  Federal 
Cowmment,  arising  frtjm  or  inadent  to  the 
fkxKhng  of  the  property  by  the  Federal 
Government,  where  the  lease  expressly  holds 
the  Federal  Government  harmless,  mider 
flood  insurance  issued  under  any  Federal 
Government  program,  from  loss  arising  fimn 
or  incident  to  the  flooding  of  the  property  by 
the  Federal  Government 

Articie  4— Property  Covered  (Sul^ect  to 
Articles  3,  5,  and  6  Provisions,  Which  Also 
Apply  to  the  Other  Articles,  Tarns  and 
Conditioru  of  This  Policy,  Including  the 
Insuring  Agreement) 

Coverage  A— Building  Property 

Subject  to  paragraph  C.  below,  we  cover 
your  dwelling  whi(±  includes: 

A.  A  residential  building,  not  a 
condonunjum,  designed  fm'  principal  use  as 
a  dwelling  place  for  no  more  than  four 
families,  including: 

1.  Additions  and  extensions  attached  to 
and  in  contact  with  the  dwelling  by  means  of 
a  common  wall  (but  see  Article  6,  paraaraDh 
D.2.).  »-    "6-  H 

2.  Materials  and  supplies  to  be  used  in 
constructing,  altering  or  repairing  the 
dwelling  or  an  appurfeiianl  structure  while 
stored  inside  a  folly  enclosed  building: 

a.  At  the  property  address,  or 

b.  On  an  adjacent  prt^jerly  at  the  time  of 
less;  or 

c.  In  case  of  another  building  at  the 
property  address  which  does  not  have  walls 
en  all  sides,  while  stored  and  secured  to 
prevent  flotation  out  of  the  building  during 
flooding  (the  flotation  out  of  the  building 
shall  be  deemed  by  you  and  us  to  establish 
the  conclusive  presumption  that  the 
materials  end  supplies  were  not  reasonably 
secured  to  prevent  flotation,  in  which  case  no 
coverage  is  provided  for  such  materials  and 
supplies  under  this  policy). 

3.  As  appurtenant  structures,  detached 
garages  and  carports  located  at  the  described 
premises,  at  your  option  at  the  tune  of  loss, 
in  an  amount  up  to  10  percent  of  the  amount 
of  insurance  you  have  purchased  to  cover  the 
dweUing.  including  additions  to  the  d^ivlling 
By  exercising  this  option,  you  reduce  the 
amount  of  insurance  available  to  cover  other 
loss  relating  to  Coverage  A. 

This  option  may  not  be  used  to  extend 
coverage  to  buildings: 

a.  Occupied,  rented  or  leased  in  whole  or 
in  part  for  dweUing  purposes  (or  held  for 
such  use);  or 


b.  Used  in  whole  or  In  part  for  business  or 
farming  purposes  (or  held  for  such  uses);  or 

c.  Which  are  boathouses. 

4.  A  building  in  the  course  of  construction 
before  It  is  walled  and  roofed  subjocl  to  the 
following  conditions: 

a.  The  amount  of  the  deductible  for  each 
loss  occurrence  before  the  building  is  woL'ed 
and  roofed  is  two  times  the  deductible  which 
is  selected  to  apply  after  the  building  is 
walled  and  roofed; 

b.  Coverage  is  provided  before  the  building 
Is  walled  aad  roofed  only  while  construction 
is  in  progress,  or  if  construction  is  halted, 
only  for  a  period  of  up  to  90  continuous  days 
thereafter,  until  construction  is  resumed;  and 

c  There  is  no  coverage  before  the  building 
is  walled  and  roofed  where  the  lowest  fioor, 
including  basement  floor,  of  a  non-elevafed 
building  or  the  lowest  elevated  floor  of  an 
elevated  building  is  below  the  base  flood 
elevation  in  Zones  AH.  AE  or  Al-30  or  is 
below  the  base  flood  elevation  adjusted  to 
include  the  effect  of  wave  action  in  Zones  VE 
or  Vl-3a  The  lowest  floor  levels  are  besed 
on  the  bottom  of  the  lowest  horizontal 
structural  member  of  the  floor  in  Zones  VE 
or  Vl-30  and  the  top  of  the  fkwr  in  Zones 
AH,  AE  or  Al-30. 

B.  Or,  we  cover  your  single-family  dwelling 
unit,  including  improvemeittt  therein  owned 
solely  by  you,  in  a  condominium  building. 
We  also  cover  your  share  of  assessments 
made  against  you  as  a  tenant  in  common  in 
that  budding's  common  elements  and  the 
common  elements  of  any  other  building  of 
your  Condominium  Association  covered  by 
instirance  that  is: 

1.  In  the  name  of  your  Coodomiaium 
Association; 

2.  Provided  under  the  Act;  and 

3.  In  an  amount  at  least  equal  to  the  ottual 
cash  value  of  the  building's  common 
elements  at  the  beginning  of  the  current 
policy  term  or  the  maximum  building 
coverage  Ihnit  available  under  the  Act, 
whichever  is  less. 

Provided,  with  respect  to  coverage  for 
single-family  dwelling  unit  assessments: 

1.  Coverage  is  available  only  when  each  of 
the  unit  owners  comprising  the  membership 
of  the  Association  are  also  assessed  by  nascn 
of  the  same  cause  and  provided  the 
assessment  arises  out  of  a  direr.t  physictJ  loss 
by  or  from  flood  to  the  condominium 
building  in  which  your  urut  is  located  or  tc* 
another  condominium  building  of  the 
/Issoriotion.  as  to  which  the  condominium 
documents  (Articles  of  Association, 
Declarations,  and  your  Deed)  impose  upcx* 
you  the  responsibility  for  such  an 
assessment).  The  deductibles  provisior«s  cJ 
Article  7  of  this  policy  do  not  apply  to 
essessraants. 

2.  Assessments  made  by  the  Associciion  to 
recoup  the  amount  of  a  loss  deductible 
incurred  by  the  Association  in  cccnection 
with  any  condominium  building  or  content* 
policy  of  insurance  are  not  covered. 

3.  Assessments  made  by  the  Associ'itio.-i  in 
connec^:on  with  loss  of  or  damage  to 
personal  property,  including  any  contents  of 
any  condominium  building  of  the 
Association,  are  not  covered. 

4.  Assessments  made  by  the  Association  cf 
a  condominium  building  are  not  covered  if 
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the  assessments  are  made  to  recoup  loss  not 
reimbursed  to  the  Association,  under  a  policy 
of  insurance  Issued  pursuant  to  the  National 
Flood  Insurance  Program,  by  reason  of  the 
fact  that  the  condominium  building  insured 
under  such  policy  was  not,  at  the  time  of  the 
loss,  insured  in  an  amount  equal  to  the  lesser 
of  80  percent  or  more  of  the  fiill  replacement 
.  cost  of  the  building  or  the  mH»imiim  amount 
of  insurance  available  under  the  National 
Flood  Insurance  Program. 

C  And  We  cover  fixtures  including  the 
foUouing  items  of  property,  if  owned  solely 
by  you,  for  which  coverage  is  not  provided 
under  "Coverage  B  -  Personal  Property"; 

•  Fumaoas 

•  Wall  mirrors  permanently  installed 

•  Permanently  Installed  Comer 
Cupboards.  Bookcases,  Paneling,  end 
Wallpaper 

•  Venetiui  Blinds 

•  Central  Air  Conditioners 

•  Awnings  and  Canopies 

•  Elevator  Equipment 

•  Fire  Sprinkler  Systems 

•  Built-in  Dishwashers 

•  Garbage  Disposal  Units 

•  Outdoor  Antennas  and  Aerials 

•  Pumps  and  Machinery  for  operating 
them 

•  Carpet  Permanently  Installed  Over 
Unfinished  Flooring 

•  Built-in  Microwave  Ovens 

•  Hot  Water  Heaters,  Including  Solar 
Water  Heaters 

•  Ranges  and  Stoves 

•  Radiators 

•  iGtchen  Cabinets 

•  Light  Fixtures 

•  Plumbing  Fixtures 

•  Refrigerators 

Coverage  B— Personal  Property 

A.  Subject  to  paragraphs  B.  and  C.  below, 
we  cover  personal  propiertj': 

1.  Owned  by  you  as  contents  incidental  to 
the  occupancy  of  the  building. 

2.  Owned  by  members  of  your  family  in 
your  household. 

3.  At  your  option  and  within  the  limits  of 
personal  property  coverage  you  have 
purchased,  owned  by  your  guests  and 
servants. 

Such  personal  property  is  covered  while 
stored: 

a.  Within  your  dwelling; 

b.  Within  a  fully  enclosed  building  at  the 
property  address; 

c.  Within  a  building  having  in  place  two 
or  more  rigid  walls  and  a  fully  secured  roof 
if  the  contents  are  secured  to  prevent 
flotation  out  of  the  building  during  flooding. 
The  flotation  out  of  the  buUding  during 
flooding  of  any  such  contents  shall  be 
deemed  to  establish  the  conclusive 
presumption  that  the  contents  were  not 
reasonably  secured  to  prevent  flotation;  or 

d.  At  a  temporary  location,  as  expressly 
authorized  imder  this  policy  (see  Article  5, 
paragraph  C2.). 

B.  Coverage,  under  this  "Coverage  B — 
Personal  Prc^erty."  includes  the  following 
property  if  owned  solely  by  you,  for  which 
coverage  Is  not  provided  under  "Coverage 
A — Building  Property": 

•  Clothes  Washers 


•  Clothes  Dryers 

•  Food  Freezers 

•  Air  Conditioning  Units 

•  Portable  Dishwashers 

•  Carpet,  including  wall-to-wall  carpet, 
over  finished  flooring  and  whether  or  not  it 
is  permanently  installed 

•  Carpet  not  permanently  installed  over 
unfinished  flooring 

•  Outdoor  equipment  and  furniture  stored 
inside  the  dwelling  or  another  fully  enclosed 
building  at  the  property  address 

•  Portable  microwave  ovens  and  "cook- 
out"  grills,  ovens  and  the  like 

C  Limitations.  Under  this  "Coverage  B — 
Personal  Property"  we  shall  not  reimburse 
you  for  loss  as  to: 

1.  Personal  property  o«vned  by  you  in 
common  with  any  unit  owners  comprising 
the  membership  of  a  Condominium 
Association. 

2.  The  following  personal  property  to  the 
extent  the  loss  to  auy  one  or  more  of  such 
property  exceeds,  individually  or  in  total, 
$250.00: 

•  Artwork,  including  but  not  limited  to, 
paintings,  etchings,  pictures,  tapestries,  art 
glass  windows  including  their  frames, 
statuary,  marbles,  and  bronzes; 

•  Rare  books; 

•  Necklaces,  bracelets,  gems,  precious  or 
semi-precious  stones,  watches,  articles  of 
gold,  silver,  or  platinum;  or 

•  Furs  or  any  article  containing  fur  which 
represents  its  principal  value. 

Coverage  C— Debris  Removal 

Within  the  limits  of  your  coverage,  we 
cover  any  expense  you  incur,  including  the 
value  of  your  own  labor  and  the  labor  of 
members  of  your  household  at  prevailing 
Federal  minimum  wage  rates,  as  a  result  of 
removing  debris  of,  on  or  from  the  insured 
property  so  long  as  the  debris  problem  was 
directly  caused  by  a  flood.  Under  these 
provisions  coverage  extends  to: 

A.  Non-owned  debris  frx)m  beyond  the 
boimdaries  of  the  described  premises  which 
is  physically  on  the  insured  property. 

B.  Parts  of  the  insured  property  which  is 
anywhere: 

1.  On  the  described  premises;  and 

2.  On  property  beyond  the  boundaries  of 
the  described  premises. 

Article  5 — Special  Provisions  Applicable  to 
Coverages  A.  B,  and  C 

A.  Condominium  unit  owner  coverage  is 
excess  over  Association  coverage.  The 
insurance  under  this  policy  sh^  be  excess 
over  any  insurance  in  the  name  of  your 
Condominium  Association  covering  the  same 
property  covered  by  this  policy.  Loss  shall 
not  be  paid  under  "Coverage  A — Building 
Property",  paragraph  B.,  and  under 
"Coverage  B— Personal  Property"  until  we 
have  verified  the  extent  to  which  loss  to 
improvements  and  personal  property  within 
your  unit,  and  to  the  common  elements  of 
your  building  or  any  other  building  of  your 
Condominium  Association,  is  covered  by  any 
insurance  in  the  name  of  your  Condominium 
Association. 

Should  the  amount  of  insurance  collectible 
under  this  policy  for  a  loss,  when  combined 
with  any  recovery  available  to  you  as  a  tenant 


in  common  under  any  Condominium 
Association  flood  insurance  policy  provided 
under  the  Act  for  the  same  loss,  exceed  the 
statutorily  permissible  limits  of  building 
coverage  available  for  the  insuring  of  single- 
family  dwellings  under  the  Act,  then  the 
limits  of  building  covenge  under  this  policy 
shall  be  reduced  in  regard  to  that  loss  by  the 
amount  of  such  excess. 

B.  This  policy  is  not  a  valued  policy.  Loss 
will  be  paid,  provided  you  have  purchased 
a  sufficient  amount  of  coverage,  i.e.,  in  an 
amount  equal  to  the  lesser  of  the  value  of  the 
damaged  property  under  the  terms  and 
conditions  of  this  policy  (and  regardless  of 
whether  the  amount  of  insurance  purchased 
is  greater  than  such  value)  or  the  limit  of 
coverage  permitted  under  the  Act. 

C  Insured  Property,  Covered  Locations. 
Your  dwelling  and  personal  property  are 
covered  while  the  property  is  located: 

1.  At  the  prop)erty  address  shown  on  the 
application  or  endorsement,  if  corrected  by 
endorsement;  and 

2.  For  45  days,  at  another  place  above 
ground  level  or  outside  of  the  special  hazard 
area,  to  which  any  of  the  insured  property 
shall  necessarily  be  removed  by  you  in  order 
to  protect  and  preserve  it  from  flood,  due  to 
the  imminent  danger  at  flood  (provided, 
.personal  property  so  removed  must  be  placed 
in  a  fully  enclosed  building  or  otherwise 
reasonably  protected  from  the  elements  to  be 
insured  against  loss),  in  which  case  the 
reasonable  expenses  incurred  by  you, 
including  the  value  of  your  own  labor  and 
the  labor  of  members  of  your  household  at 
prevailing  Federal  minimum  wage  rates,  in 
moving  any  of  your  insured  property 
temporarily  away  bom  the  peril  offload  shall 
be  reimbursed  to  you  in  an  amount  not  to 
exceed  $500.  This  policy's  deductible 
amounts,  as  provided  for  at  Article  7,  shall 
not  be  applied  to  this  reimbursement. 

D.  Coverage  For  Certain  Loss  Mitigation 
Measures.  When  the  insurance  under  this 
policy  covers  a  building,  reasonable  expenses 
incurred  by  you  for  the  purchase  of  the 
following  items  are  also  covered,  in  an 
aggregate  amount  not  to  exceed  $750.00: 

1.  Sandbags,  including  sand  to  fill  them 
and  plastic  sheeting  and  lumber  used  in 
connection  with  them; 

2.  Fill  for  temporary  levees; 

3.  Pumps;  and 

4.  Wood; 

all  for  the  purpose  of  saving  the  building  due 
to  the  imminent  danger  of  a  flood  loss, 
including  the  value  of  your  own  labor  and 
the  labor  of  members  of  your  household  at 
prevailing  Federal  minimum  wage  rates. 

The  policy's  building  deductible  amount, 
as  provided  for  at  Article  7,  shall  not  be 
applied  to  this  reimbursement. 

For  reimbursement  imder  this  paragraph  D. 
to  apply,  the  following  conditions  must  be 
met: 

a.  The  insured  property  must  be  in 
imminent  danger  of  sustaining  flood  damage: 
and 

b.  The  threat  of  flood  damage  must  be  of 
such  imminence  as  to  lead  a  person  of 
common  prudence  to  apprehend  flood 
damage;  and 

c.  A  general  and  temporary  condition  of 
flooding  in  the  area  must  occur,  even  if  the 
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flooding  does  not  reach  the  insured  property, 
or  a  legally  authorized  official  must  issue  an 
evacuation  order  or  other  civil  order  for  the 
community  in  which  the  insured  property  is 
located  calling  for  measures  to  preserve  life 
and  property  from  the  peril  offload. 

Article  6— Property  Not  Covered 
We  do  not  cover  any  of  the  following: 

A.  Valuables  and  commercial  property, 
meaning: 

1.  Accounts,  bills,  currency,  deeds, 
evidences  of  debt,  money,  cbins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  other  valuable  papers  or 
records,  and  personal  property  used  in  a 
business. 

2.  Personal  property  used  in  connection 
with  any  incidental  commercial  occupancy 
or  use  of  the  building. 

B.  Property  over  water  or  in  the  open, 
meaning: 

1.  A  building  and  personal  property  in  the 
building  located  entirely  in,  on,  or  over  water 
or  seaward  of  mean  high  tide,  if  the  building 
was  newly  constructed  or  substantially 
improved  on  or  after  October  1, 1982. 

2.  Persona]  property  in  the  open. 

C.  Structures  other  than  buildings, 
including: 

1.  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks. 

2.  Indoor  and  outdoor  swinmiing  pools. 

3.  Open  structures  and  personal  property 
located  in,  on,  or  over  water,  including  boat 
houses  or  any  structure  or  building  into 
which  boats  are  floated. 

4.  Underground  structures  and  equipment, 
including  wells,  septic  tanks  and  septic 
systems. 

D.  Other  real  property,  including: 

1.  Land,  land  values,  lawns,  trees,  shrubs, 
plants,  and  growing  crops. 

2.  Those  portions  of  walks,  walkways, 
decks,  driveways,  patios,  and  other  surfaces, 
all  whether  covered  or  not  and  all  of 
whatever  kind  of  construction,  located 
outside  the  perimeter,  exterior  walls  of  the 
insured  building  or  unit. 

E.  Other  personal  property,  mearing: 

1.  Animals,  livestock,  birds,  and  fish. 

2.  Aircraft. 

3.  Any  self-propelled  vehicle  or  machine 
and  motor  vehicle  (other  than  motorized 
equipment  pertaining  to  the  service  of  the 
described  unit  or  building,  operated 
principally  on  your  premises,  and  not 
licensed  for  highway  use)  including  their 
parts  and  equipment. 

4.  Trailers  on  wheels  and  other  recreational 
vehicles  whether  affixed  to  a  permanent 
foundation  or  on  wheels. 

5.  VVatercraft  including  their  furnishings 
and  equipment. 

F.  Basements,  building  enclosures  lower 
than  the  elevated  floors  of  elevated  buildings, 
and  personal  property,  as  follov^s: 

1.  In  a  special  hazard  area,  at  an  elevation 
lower  than  the  lowest  elevated  floor  of  an 
elevated  Post-FIEM  building,  including  a 
manufactured  (i.e.,  mobile]  home: 

a.  Personal  property. 

b.  Building  enclosures,  equipment, 
machinery,  fixtures  and  components,  except 
for  the  required  utility  connections  and  the 


footmgs,  foundation,  posts,  pilings,  piers  or 
other  foundation  walls  and  anchorage  system 
as  required  for  the  support  of  the  building. 

2.  In  a  basement  as  defined  in  Article  2: 

a.  Personal  property. 

b.  Building  equipment,  machinery,  fixtures 
and  components,  including  finished  walls, 
floors,  ceilings  and  other  improvements. 
except  for  the  required  utility  connections, 
fiberglass  insulation,  drywalls  and  sheetrock 
walls,  and  ceilings  but  only  to  the  extent  of 
replacing  drywalls  and  sheetrock  walls  in  an 
unfinished  manner  (i.e.,  nailed  to  framing  but 
not  taped,  painted,  or  covered). 

3.  Provided,  with  regard  to  both  1.  and  2., 
except  for  the  case  of  a  dwelling  unit  in  a 
condomi/iiuiTi  building  as  to  which  the 
Assoctation's  coverage  is  sufficient  to  cover 
such  property,  the  following  building  and 
personal  property  items  connected  to  a 
power  source  and  installed  in  their 
functioning  location  one  covered  so  long  as 
you  have  purchased  building  and  personal 
property  coverage,  as  appropriate: 

•  Sump  pumps 

•  Well  water  tanks  and  pumps 

•  Oil  tanks  and  the  oil  in  them 

•  Cisterns  and  the  water  in  them 

•  Natural  gas  tanks  and  the  gas  in  them 

•  Pumps  and  or  tanks  usod  in  conjunction 
with  solar  energy 

•  Furnaces 

•  Hot  water  heaters 

•  Clothes  washers  and  dr>-ers 

•  Food  freezers  and  the  food  in  them 

•  Air  conditioners 

•  Heat  pumps 

•  Electrical  junction  and  circuit  breaker 
boxes 

•  Clean-up 

•  Stairways  and  staircases  attached  to  the 
building  which  are  not  separated  bom  the 
building  by  elevated  walkways. 

•  Elevators,  diunbwaiters,  and  relevant 
equipment,  except  for  such  relevant 
equipment  located  below  the  base  flood 
elevation  if  such  relevant  equipment  was 
installed  on  or  after  October  1, 1987. 

G.  Property  below  ground,  meaning  a 
building  or  unit  and  its  contents,  including 
personal  property  and  machinery  and 
equipment,  which  are  part  of  the  building  or 
unit,  where  more  than  49  percent  of  the 
actual  cash  value  of  such  building  or  unit  is 
below  ground,  unless  the  lowest  level  is  at 
or  above  the  base  flood  elevation  (in  the 
Regular  Program)  or  the  adjacent  ground 
level  (in  the  Emergency  Program)  by  reason 
of  earth  having  been  used  as  an  insulation 
material  in  conjunction  with  energy  efficient 
building  techniques. 

H.  Certain  manufactured  homes,  meaning 
a  manufactured  (i.e..  mobile)  home  located  or 
placed  within  a  FEMA  designated  Special 
Hazard  Area  that  is  not  anchored  to  a 
permanent  foundation  to  resist  flotation, 
collapse,  or  lateral  movement: 

1.  By  over-the-top  or  frame  ties  to  ground 
anchors;  or 

2.  In  accordance  with  manufacturer's 
specifications;  or 

3.  In  compliance  with  the  community's 
floodplain  management  requirements; 
unless  it  is  a  manufactured  (i.e.,  mobile) 
home  on  a  permanent  foundation 
continuously  Insured  by  the  NaUonal  Flood 


Insurance  Program  at  the  same  site  at  least 
since  September  30, 1982. 

1.  Containers  such  as  but  not  limited  to  gas 
tanks  or  liquid  tanks. 

J.  Buildings  and  their  contents  made 
ineligible  for  flood  insurance  pursuant  to  the 
provisions  of  the  Coastal  Barrier  Resources 
Act,  16  use.  3501  et  seq.,  and  the  Coastal 
Barrier  Improvement  Act  of  1990,  Pub  L 
101-591, 16  U.S.C.  3501  ef  seq. 

Article  7— Deductibles 

A.  Each  loss  to  your  insured  property  is 
subject  to  a  deductible  provision  under 
which  you  bear  a  portion  of  the  loss  before 
payment  is  made  under  the  policy. 

B.  The  loss  deductible  shall  apply 
separately  to  each  building  and  persona! 
property  loss  including,  as  to  each,  any 
appurtenant  structure  loss  and  debris 
removal  expense. 

C.  For  any  flood  insurance  policy  issued  or 
renewed  for  a  property  located  in  an 
Emergency  Program  community  or  for  any 
property  located  in  a  Regular  Program 
community  in  Zones  A,  AO,  AH.  Al-30,  AE. 
VO.  Vl-30.  VE.  or  V  where  the  rates 
available  for  buildings  built  before  the 
effective  date  of  the  initial  Flood  Insurance 
Rate  Map  or  December  31, 1974.  whichever 
is  later,  are  used  to  compute  the  premium, 
the  amount  of  the  deductible  for  each  loss 
occurrence  is  determined  as  follows:  We 
shall  be  liable  only  when  such  loss  exceeds 
S750.00,  or  the  amount  of  any  higher 
deductible  which  you  selected  when  you 
applied  for  this  policy  or  subsequently  by 
endorsement. 

D.  For  policies  other  than  those  described 
in  paragraph  C.  above,  the  amount  of  the 
deductible  for  each  loss  occurrence  is 
determined  as  follows:  We  shall  be  liable 
only  when  such  loss  exceeds  S500.00,  or  the 
amount  of  any  higher  deductible  which  you 
selected  when  you  applied  for  this  policy  or 
subsequently  by  endorsement. 

E.  Notwithstanding  the  applicable 
deductible  in  paragraphs  C  or  D.  above,  an 
additional  deductible  in  the  sum  of  $250.00 
shall  apply  separately  to  each  building  and 
contents  loss  before  payment  is  made  under 
the  policy  for  land  subsidence,  sewer  backup, 
or  seepage  of  water  as  provided  for  in  Article 
3,  paragraph  B.3. 

Article  &— Replacement  Cost  Provisions 

Subject  to  Article  7  and  the  limits  of 
building  coverage  you  have  purchased,  these 
provisions  shall  apply  only  to  a  single  family 
dwelling  which  is  your  principal  residence 
and  which  is  covered  under  this  policy. 
For  purposes  of  this  Aiticie  8,  a  single 
family  dwelling  qualifies  as  your  principal 
residence  provided  that,  at  the  time  of  the 
loss,  you  or  your  spouse  have  lived  in  your 
building  for  either: 

1.  80  percent  of  the  calendar  year 
immediately  preceding  the  loss;  or 

2.  80  percent  of  the  period  of  your 
ownership  of  the  insured  building,  if  less 
than  one  calendar  year  immediately  preceded 
the  loss. 

The  following  are  excluded  from 
replacement  cost  coverage: 

1.  A  unit,  in  a  condominium  building,  not 
used  exclusively  for  single  family  dwelling 
purposes. 
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2.  Outdoor  antennas  and  aerials,  awnings, 
and  other  outdoor  equipment,  all  whether 
attached  to  the  building  or  not. 

3.  Carpeting. 

4  Appliances. 
Under  this  Article: 

A.  If  at  the  time  of  loss  the  total  amount 
of  insurance  applicable  to  the  dwelling  is  80 
percent  or  more  of  the  full  replacement  cost 
of  such  dwelling,  or  is  the  maximum  amount 
of  insurance  available  under  the  National 
Flood  Insurance  Program,  the  coverage  of 
this  po/icy  applicable  to  the  dt^vlling  is 
extended  to  include  the  full  cost  of  repair  or 
replacement  (without  deduction  for 
depreciation). 

B.  If  at  the  time  of  loss  the  total  amount 

of  insurance  applicable  to  the  dwelling  is  less 
than  80  percent  of  the  full  replacement  cost 
of  such  dwelling  and  less  than  the  m«YiminT\  . 
amount  of  insurance  available  under  the 
Sational  Flood  Insurance  Program,  our 
liability  for  loss  shall  not  exceed  the  lai;ger 
of  the  following  amounts: 

1.  The  actual  cash  value  (meaning 
replacement  cost  less  depreciation)  of  that 
part  of  the  dwelling  damaged  or  destroyed;  or 

2.  That  portion  of  the  full  cost  of  repair  or 
replacement  without  deduction  for 
depreciation  of  that  part  of  the  dwelling 
damaged  or  destroyed,  which  the  total 
amount  of  insurance  applicable  to  the 
dwelling  bears  to  80  percent  of  the  full 
replacement  cost  of  such  dwelling. 

If  80  percent  of  the  full  replacement  cost 
of  such  deviling  Is  greater  than  the  maximum 
amount  of  insurance  available  under  the 
National  Flood  Insurance  Program,  use  the 
maximum  amount  in  lieu  of  the  80  percent 
figure  in  the  application  of  this  limit 

C.  Our  Liability  for  loss  under  this  policy 
shall  not  exceed  the  smallest  of  the  following 
amounts: 

1.  The  limit  of  liability  of  this  policy 
applicable  to  the  damaged  or  destroyed 
building;  or 

2.  The  replacement  cost  of  the  dwelling  or 
any  part  thereof  identical  with  such  dwelling 
on  the  same  premises  and  intended  for  the 
same  occupancy  and  use;  or 

3.  The  amount  actually  and  necessarily 
expended  in  repairing  or  replacing  said 
dwelling  or  any  part  thereof  intended  for  the 
same  occupancy  and  use. 

D.  When  the  full  cost  of  repair  or 
replacement  is  more  than  Si. 000  or  more 
than  5  percent  of  the  whole  amount  of 
insurance  applicable  to  said  dwelling,  we 
shall  not  be  liable  for  any  loss  under 
paragraph  A.  or  subparagraph  B.2.  of  these 
provisions  unless  and  until  actual  repair  or 
replacement  is  completed. 

E.  In  determining  if  the  whole  amount  of 
insurance  applicable  to  said  dwelling  is  80 
percent  or  more  of  the  full  replacement  cost 
of  such  dH'elling,  the  cost  of  excavations, 
underground  flues  and  pipes,  imderground 
wiring  and  drains,  and  brick,  stone  and 
concrete  foundations,  piers  and  otlier 
supports  wiiich  are  below  the  under  surface 
of  the  lowest  basement  float,  or  where  there 
is  no  basement,  which  are  below  the  surbca 
of  the  ground  inside  the  foundation  walls, 
shall  be  disregarded. 

F.  You  may  elect  to  disregard  this 
condition  in  making  claim  hereunder,  but 


such  election  shall  not  prejudice  your  right 
to  make  further  claim  within  180  days  after 
loss  for  any  additional  liability  brought  about 
by  these  provisions. 

G.  These  Replacement  Cost  Provisions  do 
not  apply  to  any  manufactured  (i.e..  mobile) 
home  which  when  assembled  is  not  at  least 
16  feet  wide  or  does  not  have  an  area  within 
its  perimeter  walls  of  at  least  600  square  feet 
or  personal  property  (contents)  covered 
under  this  policy,  nor  do  they  apply  to  any 
loss  where  insured  property  is  abandoned 
and  remains  as  debris  at  the  property  address 
following  a  loss. 

H.  If  your  dwelling  sustains  a  total  loss  or 
if  vn  should  pay  you  the  entire  building  loss 
proceeds  under  these  Replacement  Cost 
Provisions,  there  is  no  requirement  that  you 
rebuild  the  building  at  the  insured  property 
address. 

I.  If  the  community  in  which  your  property 
is  located  has  been  con\-erted  from  tlw 
Emergency  Program  to  the  Regular  Program 
during  the  current  policy  term,  then  these 
Replacement  Cost  Provisions  shall  be  applied 
based  on  the  maximum  amount  of  insurance 
available  under  the  National  Flood  Insurance 
Program  at  the  beginning  of  the  current 
policy  term  instead  of  at  the  time  of  loss. 

Article  9 — General  Conditions  and  Provisions 

A.  Pair  and  Set  Qause:  If  3rou  lose  an 
article  which  is  part  of  a  pair  or  set,  we  will 
have  the  option  of  paying  you  an  amount 
equal  to  the  cost  of  replacing  the  lost  article, 
less  depreciation,  or  an  amo\mt  which 
represents  the  fair  proportion  of  the  total 
value  of  the  pair  or  set  that  the  lost  article 
bears  to  the  pair  or  set 

B.  Conce(±nent,  Fraud:  We  will  not  cover 
you  under  this  policy,  which  shall  be  void, 
nor  can  this  policy  he  renewed  or  any  new 
flood  insurance  coverage  be  issued  to  you  if: 

1.  You  have  sworn  falsely,  or  willfully 
concealed  or  misrepresented  any  material 
fact;  or 

2.  You  have  done  any  fraudulent  act 
concerning  this  insurance  (see  paragraph 
F.l.d.  below);  or 

3.  You  have  willfully  concealed  cir 
misrepresented  any  £act  on  a  "Recertification 
Queslipnnaire,"  which  causes  us  to  issue  a 
policy  to  you  based  on  a  premium  amount 
which  is  less  than  the  premium  amount 
which  would  have  been  pa>'ablo  by  you  were 
it  not  for  the  misstatement  of  fact  (see 
paragraph  G.  below). 

C.  Ofiier  IrKurance.  If  ■  loss  covered  by  this 
policy  is  also  covered  by  other  instirance 
whether  collectible  or  not,  except  insiirance 
in  the  name  of  the  Condominium  Association 
issued  pursuant  to  the  Act,  we  will  pay  only 
the  proportion  of  the  loss  that  the  limit  of 
liability  that  applies  under  this  policy  bears 
to  the  total  amount  of  insurance  covering  the 
loss. 

If  there  is  other  insurance  in  the  name  of 
the  Condominium  Association  covering  the 
same  property  covered  by  this  policy,  this 
insurance  shall  be  excess  over  the  other 
insurance. 

D.  Amendments,  Waivers,  Assignment: 
This  poUcf  cannot  be  amended  nor  can  any 
of  its  provisifHu  be  waived  without  the 
express  %irritten  consent  of  the  Federal 
Insurance  Administrator.  No  action  we  take 


under  the  terms  of  this  policy  czn  constitute 
a  waiver  of  any  of  our  rights.  Except  in  the 
case  of  1.  a  contents  only  policy,  and  2.  a 
policy  issued  to  cover  a  building  in  the 
course  "of  construction,  assignment  of  this 
policy,  in  writing,  is  allowed  upon  transfer  of 
title. 

E.  Cancellation  of  Policy  By  You: 

You  may  cancel  \h\s  policy  at  any  time  but 
a  refund  of  premium  money  will  only  be 
made  to  you  when: 

1.  You  cancel  because  you  have  transferred 
ownership  of  the  described  building  or  unit 
to  someone  else.  In  this  case,  we  will  refund 
to  you.  once  we  receive  your  written  request 
for  cancellation  (signed  by  you),  the  excess 
of  premiums  paid  by  you  which  apply  to  the 
unused  portion  of  the  policy's  term,  pro  rata 
but  with  retention  of  the  expense  constant 
and  the  Federal  policy  fee. 

2.  You  cancel  a  policy  having  a  term  of  3 
years,  on  an  anniversary  date,  and  the  reason 
for  the  cancellation  is: 

a.  A  policy  of  flood  insurance  has  been 
obtained  or  is  being  obtained  in  substitution 
for  this  policy  and  we  have  received  a  UTittcn 
concurrence  in  the  cancellation  from  any 
mortgagee  of  which  we  have  actual  notice:  or 

b.  You  have  extinguished  the  insured 
mortgage  debt  and  are  no  longer  required  by 
the  mortgagee  to  maintain  the  coverage. 

Refund  of  any  premium,  under  this 
subparagraph  2.,  shall  be  pro  rata  but  with 
retention  of  the  expense  constant  and  the 
Federal  policy  fee. 

3.  You  cancel  because  we  have  determined 
that  your  property  is  not,  in  fact,  in  a  special 
hazard  area;  and  you  were  required  to 
purchase  flood  insurance  coverage  by  a 
private  lender  or  Federal  agency  pursuant  to 
the  Act;  and  the  lender  or  Federal  agency  no 
longer  requires  the  retention  by  you  of  the 
coverage.  In  this  e\-ent,  if  no  claims  have 
been  paid  or  are  pending,  your  premium 
payments  will  be  refunded  to  you  in  full, 
according  to  our  applicable  regulations. 

F.  Voidance,  Reduction  or  Reformation  of 
the  Coverage  By  Us: 

1.  Voidance:  This  policy  shall  be  void  and 
of  no  legal  force  and  effect  in  the  event  that 
any  one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  from  its  inception: 

b.  The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy's  inception  date  and  did  not  qualify*  as 
a  participating  community  during  the 
policy's  terra  and  before  the  occurrence  of 
any  loss  for  which  you  may  recei\'e 
compensation  under  the  policy: 

c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  w^hich  your 
property  is  located  ceases,  in  which  case  the 
policy  shall  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  j-ear  in  which 
such  cessation  occurred  and  shall  not  be 
renewed. 

In  the  event  the  voided  policy  included  3 
policy  years  in  a  contract  term  of  3  years,  you 
shall  be  entitled  to  a  pro  rata  refund  of  any 
premium  applicable  to  the  remainder  of  the 
policy^  term; 

d.  In  the  event  you  or  your  agent  \ave: 
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(1)  Sworn  falsely,  or 

12)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  fact  including 
facts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  under 
the  policy,  in  which  case  this  entire  policy 
shall  be  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  Its  inception  if  this 
policy  is  a  renewal  policy  and  the  wrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  you  in  a  prior  year  and 
affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiums,  if  any,  shall  be  subject  to  offsets 
for  our  administrative  expenses  (including 
the  paj-ment  of  agent's  commissions  for  any 
voided  policy  yeai)  in  connection  with  the 
issuance  of  the  policy: 

e.  The  premium  you  submit  is  less  than  the 
minimum  set  forth  in  44  CTR  61.10  in 
connection  with  any  application  for  a  new 
policy  or  policy  renewal,  in  which  case  the 
policy  is  void  from  its  inception  date. 
2.  Reduction  of  Coverage  Limits  or 
Reformation:  In  the  event  that  the  premium 
payment  received  by  us  is  not  sufficient 
(whether  evident  or  not)  to  purchase  the 
amount  of  coverage  requested  by  an 
application,  renewal,  endorsement,  or  other 
form  and  paragraph  F.l.d.  does  not  apply, 
then  the  policy  shall  be  deemed  to  provide 
only  such  coverage  as  can  be  purchased  for 
the  entire  term  of  the  policy,  for  the  amount 
of  premium  received,  subject  to  increasing 
the  amount  of  coverage  pursuant  to  44  CFR 
61.11;  provided,  however: 

a.  If  the  insufficient  premium  is  discovered 
by  us  prior  to  a  loss  and  we  can  detennine 
the  amount  of  insufficient  premium  from 
information  in  our  possession  at  the  time  of 
OUT  discovery  of  the  insufficient  premium, 
we  shall  give  a  notice  of  additional  premium 
due,  and  if  you  remit  and  we  receive  the 
additional  premium  required  to  purchase  the 
limits  of  coverage  for  each  kind  of  coverage 
as  was  initially  requested  by  you  within  30 
days  from  the  date  we  give  you  written  notice 
of  additional  premium  due,  the  policy  shall 
be  reformed,  from  its  inception  date,  or.  in 
the  case  of  an  endorsement,  from  the 
effective  date  of  the  endorsement,  to  provide 
flood  insurance  coverage  in  the  amount  of 
coverage  initially  requested. 

b.  If  the  insufficient  premium  is  discovered 
by  us  at  the  time  of  a  loss  under  the  policy, 
we  shall  give  a  notice  of  premium  due,  and 
if  you  remit  and  we  receive  the  additional 
premium  required  to  purchase  (for  the 
current  policy  term  and  the  previous  policy 
tenn,  if  then  insured)  the  limits  of  coverage 
for  each  kind  of  coverage  as  was  initially 
requested  by  you  within  30  days  from  the 
date  we  give  you  written  notice  of  additional 
premium  due.  the  policy  shall  be  reformed, 
from  its  incepUon  date,  or.  in  the  case  of  an 
endorsement,  frtjm  the  effective  date  of  the 
endorsement,  to  provide /food  insurance 
coverage  in  the  amount  of  coverage  initially 
requested. 

c  Under  subparagraphs  a.  and  b.  as  to  any 
mortgagee  or  trustee  named  in  the  policy,  we 
shall  give  •  notice  of  additional  premium  due 
and  the  right  of  refonnaUon  shall  continue  in 


force  for  the  benefit  only  of  the  mortgagee  or 
trustee,  up  to  the  amount  of  your 
indebtedness,  for  30  days  after  written  notice 
to  the  mortgagee  or  trustee. 

G.  Policy  Renewal:  The  term  of  this  policy 
commences  on  its  inception  date  and  ends  on 
its  expiration  date,  as  shown  on  the 
declarations  page  which  is  attached  to  the 
policy.  We  are  under  no  obligation  to: 

1.  Send  you  any  renewal  notice  or  other 
notice  that  your  policy  term  is  coming  to  an 
end  and  the  receipt  of  any  such  notice  by  you 
shall  not  be  deemed  to  be  a  waiver  of  this 
provision  on  our  part. 

2.  Assure  that  policy  changes  reflected  in 
endorsements  submitted  by  you  during  the 
policy  term  and  accepted  by  us  are  included 
in  any  renewal  notice  or  new  policy  which 
we  send  to  you.  Po/icy  changes  includes  the 
addition  of  any  increases  in  the  amounts  of 
coverage. 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  poijcy  term  unless  the 
renewal  premium  payment  is  received  by  us 
at  the  office  of  the  National  Flood  Insurance 
Program  within  30  days  of  the  expiration 
date  of  this  policy,  subject  to  Article  9, 
paragraph  F.  above.  If  the  renewal  premium 
payment  is  mailed  by  certified  mail  to  the 
National  Flood  Insurance  Program  prior  to 
the  expiraUon  date,  it  shall  be  deemed  to 
have  been  eceived  within  the  required  30 
days.  The  coverage  provided  by  the  renewal 
policy  is  in  effect  for  any  loss  occurring 
during  this  30-day  period  even  if  the  loss 
occurs  before  the  renewal  premium  payment 
is  received,  so  long  as  the  renewal  premium 
payment  is  received  within  the  required  30 
days.  In  all  other  cases,  this  policy  shall 
terminate  as  of  the  expiration  date  of  the  last 
policy  term  for  which  the  premiiun  payment 
was  timely  received  at  the  office  of  the 
National  Flood  Insurance  Program  and.  in 
that  event,  we  shall  not  be  obligated  to 
provide  you  with  any  cancellaUon, 
termination,  policy  lapse,  or  policy  renewal 
notice. 

In  connection  with  the  renewal  of  this 
policy,  you  may  be  requested  during  the 
policy  term  to  recertify,  on  a  Recertification 
Questionnaire  we  will  provide  you.  the  rating 
information  used  to  rate  your  most  recent 
application  for  or  renewal  of  insurance. 

Notwithstanding  your  responsibility  to 
submit  the  appropriate  renewal  premium  in 
sufficient  time  to  pennit  its  receipt  by  us 
prior  to  the  expiration  of  the  policy  being 
renewed,  we  have  established  a  business 
procedure  for  mailing  renewal  notices  to 
assist  Insureds  in  meeting  their 
responsibility.  Regarding  our  business 
procedure,  evidence  of  the  placing  of  any 
such  notices  into  the  U.S.  Postal  Service, 
addressed  to  you  at  the  address  appearing  on    • 
your  most  recent  application  or  other 
appropriate  form  (received  by  the  National 
Flood  Insurance  Program  prior  to  the  mailing 
of  the  renewal  notice  by  us),  does,  In  all 
respects  for  purposes  of  the  National  Flood 
Insurance  Program,  presumptively  establish 
delivery  to  you  for  all  purposes  irrespective 
of  whether  you  actually  received  the  notice. 
However,  in  the  event  we  determine  that, 
through  any  circumstances,  any  renewal 
notice  was  not  placed  into  the  U.S.  Postal 


Service,  or.  if  placed,  was  prepared  or 
addressed  in  a  manner  which  we  determine 
could  preclude  the  likelihood  of  its  being 
actually  and  timely  received  by  you  prior  to 
the  due  date  for  the  renewal  premium,  the 
following  procedures  shall  be  followed: 

In  the  event  that  you  or  your  agent  notified 
us.  not  later  than  1  year  after  the  date  on 
which  the  payment  of  the  renewal  was  due, 
of  a  nonreceipt  of  a  renewal  notice  prior  to 
the  due  date  for  the  renewal  premium,  which 
we  determine  was  attributable  to  the  above 
circumstance,  we  shall  mail  a  second  bill 
providing  a  revised  due  date,  which  shall  be 
30  days  after  the  date  on  which  the  bill  is 
mailed. 

If  the  renewal  payment  requested  by  reason 
of  the  second  bill  is  not  received  by  the 
revised  due  date,  no  renewal  shall  occur  and 
the  policy  shall  remain  as  an  expired  policy 
as  of  the  expiration  date  prescribed  on  the 
policy. 

H.  Conditions  Suspending  or  Restricting 
Insurance  Unless  otherwise  provided  in 
writing  added  hereto,  we  shall  not  be  liable 
for  loss  occurring  while  the  hazard  is 
increased  by  any  means  within  your  control 
or  knowledge. 

I.  Alterations  and  Repairs:  You  may.  at  any 
time  and  at  your  own  expense,  make 
alterations,  additions  and  repairs  to  the 
insured  property,  and  complete  structures  in 
the  course  of  construction. 

J.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  your  insuired  property, 
you  must: 

1.  Notify  us  in  writing  as  soon  as 
practicable; 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that 
we  may  examine  it;  and 

3.  Within  60  days  after  the  loss,  send  us 
a  proof  of  loss,  which  is  your  statement  as 
to  the  amount  you  are  claiming  under  the 
policy  signed  and  sworn  to  by  you  and 
furnishing  us  with  the  following  information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  how  the  loss 
happened; 

c.  Your  interest  In  the  property  damaged 
(for  example,  "owner")  and  the  interest,  if 
any,  of  others  in  the  damaged  property; 

d.  The  actual  cash  value  or  replacement 
cost,  whichever  is  appropriate,  of  each 
damaged  item  of  insured  properfy  and  the 
amount  of  damages  sustained; 

e.  Names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

f.  Details  as  to  any  other  contracts  of 
Insurance  covering  the  property,  whether 
valid  or  not; 

g.  Details  of  any  changes  in  ownership, 
use,  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  issued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  tune  of  loss  and  for  what 
purpose;  and 

i  The  amount  you  claim  is  due  under  this 
policy  io  cover  the  loss,  including  statements 
concerning: 

(1)  The  limits  of  coverage  stated  in  the 
policy;  and 

(2)  The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 
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4.  Cooperate  with  our  adjuster  or 
representative  la  the  investigation  of  the 
claim; 

5.  Document  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amount  being  claimed; 

6.  The  insurance  adjuster  whom  we  hire  to 
investigate  your  claim  may  furnish  you  with 
a  proof  of  loss  form,  and  she  or  he  may  help 
you  to  complete  it.  However,  this  is  a  matter 
of  courtesy  only,  and  you  must  still  send  us 
a  proof  of  loss  within  60  days  after  the  loss 
even  if  the  adjuster  does  not  furnish  the  form 
or  help  you  complete  it. 

In  completing  the  proof  of  loss,  you  must 
use  your  own  judgment  concerning  the 
amount  of  loss  and  the  justification  for  that 
amount. 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  tell  you  whether 
your  claim  will  be  approved  by  us. 

7.  We  may,  at  our  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  you  will  be  required  to  sign  and,  at  our 
option,  swear  to  an  adjuster's  report  of  the 
loss  which  includes  iiiformation  about  your 
loss  and  the  damages  sustained,  which  is 
needed  by  us  in  order  to  adjust  your  claim. 

8.  Any  false  statements  made  in  the  course 
of  presenting  a  claim  under  this  policy  may 
be  punishable  by  fine  or  imprisonment  under 
the  applicable  Federal  Laws. 

K.  Our  Options  After  a  Loss:  Options  we 
may,  in  our  sole  discretion,  exercise  after  loss 
include  the  following: 

1.  Evidence  of  Loss:  If  we  specifically 
request  it,  in  writing,  you  may  be  required  to 
furnish  us  with  a  complete  inventory  of  the 
destroyed,  damaged  and  undamaged 
property,  including  details  as  to  quantities, 
costs,  actual  cash  values  or  replacement  cost 
(whichever  is  appropriate),  amounts  of  loss 
claimed,  and  any  written  plans  and 
specifications  for  repair  of  the  damaged 
property  which  you  can  make  reasonably 
available  to  us. 

2.  Examination  Under  Oath  and  Access  to 
Insured  Property  Ownership  Records  and 
Condominium  Documents:  We  may  require 
you  to: 

a.  Show  us,  or  our  designee,  the  damaged 
property,  to  be  examined  tmder  oath  by  our 
designee  and  to  sign  any  transcripts  of  such 
examinations;  and 

b.  At  such  reasonable  times  and  places  as 
we  may  designate,  permit  us  to  examine  and 
make  extracts  and  copies  of  any  policies  of 
property  insurance  insuring  you  against  loss; 
and  the  deed  establishing  your  ownership  of 
the  insured  real  property;  and  the 
condominium  dooiments  including  the 
Declarations  of  the  condominium,  its  Articles 
of  Association  or  Incorporation,  Bylaws, 
rules  and  regulations,  and  other 
condominium  documents  if  you  are  a  unit 
owner  in  a  condominium  building;  and  all 
books  of  accounts,  bills,  invoices  and  other 
vouchers,  or  certified  copies  thereof  if  the 
originals  are  lost,  pertaining  to  the  damaged 
property. 

3.  Options  to  Replace:  We  may  take  all  or 
any  part  of  the  damaged  property  at  the 
agreed  or  appraised  value  and,  also,  repair, 
rebuild  or  replace  the  property  destroyed  or 

■  damaged  with  other  of  like  kind  and  quality 


within  a  reasonable  time,  on  giving  you 
notice  of  our  Intention  to  do  so  within  30 
days  after  the  receipt  of  the  proof  of  loss 
herein  required  under  paragraph  J.3.  above. 

4.  Adjustment  Options:  We  may  adjust  loss 
to  any  insured  property  of  others  with  the 
owners  of  such  property  or  with  you  for  their 
account.  Any  such  insurance  under  this 
policy  shall  not  inure  directly  or  indirectly  to 
the  benefit  of  any  carrier  or  other  bailee  for 
hire. 

L  When  Loss  Payable:  Loss  is  payable 
within  60  days  after  you  file  your  proof  of 
loss  (or  with^  90  days  after  the  insurance 
adjuster  files  an  adjuster's  report  signed  and 
sworn  to  by  you  in  lieu  of  a  proof  of  loss) 
and  ascertainment  of  the  loss  is  made  either 
by  agreement  between  us  and  you  expressed 
in  writing  or  by  the  filing  with  us  of  an  award 
as  provided  in  paragraph  N.  below. 

If  we  reject  your  proof  of  loss  in  whole  or 
in  part,  you  may  accept  such  denial  of  your 
claim,  or  exercise  your  rights  under  this 
policy,  or  file  an  amended  proof  of  loss  as 
long  as  it  is  filed  vtrithin  60  days  of  the  date 
of  the  loss  or  any  extension  of  time  allowed 
by  the  Administrator. 

M.  Abandonment:  You  may  not  abandon 
damaged  or  undamaged  insured  property  to 
us. 

However,  we  may  permit  you  to  keep 
damaged,  insured  property  ("salvage")  after  a 
loss  and  we  will  reduce  the  amount  of  the 
loss  proceeds  payable  to  you  under  the  policy 
by  the  value  of  the  salvage. 

N.  Appraisal:  If  at  any  time  after  a  loss,  we 
are  unable  to  agree  with  you  as  to  the  actual 
cash  value  or,  if  applicable,  replacement  cost 
of  the  damaged  property  so  as  to  determine 
the  amount  of  loss  to  be  paid  to  you,  then, 
on  the  written  demand  of  either  one  of  us, 
each  of  us  shall  select  a  competent  and 
disinterested  appraiser  and  notify  the  other 
of  the  appraiser  selected  within  20  days  of 
such  demand.  The  cppraisers  shall  first  select 
a  competent  and  disiuterested  umpire;  and 
failing,  after  15  days,  to  agree  upon  such 
umpire,  then,  on  your  request  or  our  request, 
such  umpire  shall  be  selected  by  a  judge  of 
a  court  of  record  in  the  State  in  which  the 
insured  property  is  located.  The  appraisers 
shall  then  appraise  the  loss,  stating 
separately  replacement  cost,  actucd  cash 
value  and  loss  to  each  item;  and,  failing  to 
agree,  shall  submit  their  differences,  only,  to 
the  umpire.  An  award  in  writing,  so 
itemized,  of  any  two  (appraisers  or  appraiser 
and  umpire)  when  filed  with  us  shall 
determine  the  amount  of  actual  cash  value 
and  loss  or,  should  this  policy's  replacement 
cost  provisions  apply,  the  amount  of 
replacement  cost  and  loss.  Each  appraiser 
shall  be  paid  by  the  party  selecting  him  or 
her  and  the  expenses  of  appraisal  and  umpire 
shall  be  paid  by  both  of  us  equally. 

O.  Loss  Clause:  If  we  pay  you  fbr  damage 
to  property  sustained  in  a  flood  loss,  you  are 
still  eligible,  during  the  term  of  the  policy,  to 
collect  fbr  a  subsequent  loss  due  to  another 
flood.  Of  course,  aU  loss  arising  out  of  a 
single,  continuous  flood  of  long  duration 
shall  be  adjusted  as  one  flood  loss. 

P.  Mortgage  Clause:  (Applicable  to  building 
coverage  only  and  effective  only  when  the 
policy  is  made  pa^'able  to  a  mortgagee  or 
trustee  named  in  the  application  and 


declarations  page  attached  to  this  policy  or 
of  whom  we  have  actual  notice  prior  to  the 
payment  of  loss  proceeds  under  this  policy). 

Loss,  if  any,  imder  this  policy,  shall  be 
payable  to  the  aforesaid  as  mortgagee  or 
trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the 
property  described  in  which  the  aforesaid 
may  have  an  interest  as  mortgagee  or  trustee, 
in  order  of  precedence  of  said  mortgages,  and 
this  insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  shall  not 
be  Invsdidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  described 
property,  nor  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to  the 
property,  nor  by  any  change  in  the  title  or 
ownership  of  the  property,  nor  by  the 
occupation  of  the  premises  for  purposes  more 
hazardous  than  are  permitted  by  this  policy, 
provided,  that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under 
this  policy,  the  mortgagee  or  trustee  shall,  on 
demand,  pay  the  same. 

Provided,  also,  that  the  mortgagee  or 
trustee  shall  notify  us  of  any  change  of 
ownership  or  occupancy  or  increase  of 
hazard  which  shall  come  to  the  knowledge  of 
said  mortgagee  or  trustee  and,  unless 
permitted  by  this  policy,  it  shall  be  noted 
thereon  and  the  mortgagee  or  trustee  shall,  on 
demand,  pay  the  premium  for  such  increased 
hazard  for  the  term  of  the  use  thereof, 
otherwise,  this  policy  shall  be  null  and  void. 

If  this  policy  is  cancelled  by  us,  it  shall 
continue  in  force  fbr  the  benefit  only  of  the 
mortgagee  or  trustee  for  30  days  after  written 
notice  to  the  mortgagee  or  trustee  of  such 
cancellation  and  shall  then  cease,  and  we 
shall  have  the  right,  on  like  notice,  to  cancel 
this  agreement 

Whenever  we  shall  pay  the  mortgagee  or 
trustee  any  sum  for  loss  under  this  policy  and 
shall  claim  that,  as  to  the  mortgagor  or 
owner,  no  liability  therefor  existed,  we  shall, 
to  the  extent  of  such  pa\Tfnent,  be  thereupon 
legally  subrogated  to  all  the  rights  of  the 
p'arty  to  whom  such  pa>Tnent  shall  be  made, 
under  all  securities  held  as  collateral  to  the 
mortgage  debt,  or  may,  at  our  option,  pay  to 
the  mortgagee  or  trustee  the  whole  principal 
due  or  to  grow  due  on  the  mortgage  with 
interest,  and  shall  thereupon  receive  a  full 
assignment  and  transfer  of  the  mortgage  and 
of  all  such  other  securities;  but  no 
subrogation  shall  impair  the  right  of  the 
mortgagee  or  trustee  to  recover  the  full 
amount  of  said  mortgagee's  or  trustee's  claim. 

Q.  Mortgagee  Obligations:  If  you  fail  to 
render  proof  of  loss,  the  named  mortgagee  or 
trustee,  upon  notice,  shall  render  proof  of 
loss  in  the  form  herein  specified  within  60 
days  thereafter  and  shall  be  subject  to  the 
provisions  of  this  policy  relating  to  appraisal 
and  time  of  payment  and  of  bringing  suit. 

R.  Conditions  for  Filing  a  Law'suit  You 
may  not  sue  us  to  recover  money  under  this 
policy  unless  you  have  complied  with  all  the 
requirements  of  the  policy.  If  you  do  sue,  you 
must  start  the  suit  within  12  months  from  the 
date  we  mailed  you  notice  that  we  have 
denied  your  claim,  or  part  of  your  claim,  and 
you  must  file  the  suit  in  the  United  States 
District  Court  of  the  district  in  which  the 
insiired  property  was  located  at  the  time  of 
loss. 
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S.  Subrogation:  WitBoenrtt  w«  make  a 
payment  for  ■  Ion  xmAn  thia  policy,  wb  are 
SttfarogatBd  to  your  right  to  recover  for  that 
loss  from  any  other  person.  That  means  that 
your  right  to  recover  fcr  a  loaa  that  was  partly 
or  totally  caueed  by  someone  else  is 
automatically  transiarred  to  us,  to  the  extent 
that  we  have  paid  you  for  the  loss.  We  may 
require  you  to  acknowledge  this  transfer  in 
writing.  After  the  loss,  you  may  not  give  up 
our  ri^t  to  recover  this  money  or  do 
anythiog  which  would  prevent  us  from 
recovering  it  If  jrou  make  any  claim  against 
any  person  who  caused  your  loss  and  recover 
any  mooey,  you  must  pay  us  back  first  before 
you  may  keep  any  of  that  money. 

T.  Continuous  Lake  Flooding.  Where  the 
insured  building  has  been  inundated  by 
rising  lake  waters  continuously  for  90  days 
or  more  and  it  appears  reason^ly  certain 
that  a  continuation  of  this  flooding  will  result 
in  damage,  reimbursable  under  this  policy,  to 
the  insured  building  equal  to  or  greater  than 
the  building  policy  limits  plus  the 
deductible(8)  or  the  maximum  payable  under 
the  policy  for  any  one  buiJdmg  loss,  we  will 
pay  you  the  lessar  of  these  two  amounts 
without  waiting  for  the  further  dam^o  to 
occur  if  you  sign  a  releese  agreeing: 

1.  To  make  no  further  claim  under  this 
policy, 

2.  Not  to  se^  ien«¥fa]  of  this  policy,  and 

3.  Not  to  apply  for  any  flood  insurance 
under  the  Act  for  property  at  the  property 
location  of  the  insured  building 

If  the  policy  term  ends  before  the  insured 
building  has  been  flooded  continuously  for 
90  days,  the  provisions  of  this  peragreph  T 
still  apply  so  long  as  the  first  building 
damage  reimbursable  under  this  policy  from 
the  continuous  flooding  occurred  befcve  the 
end  of  the  policy  term. 

U.  Duplicate  Policies  Not  Allowed: 
Property  may  not  be  insured  under  more  than 
one  poUcy  issued  under  the  Art.  When  we 
find  that  duplicate  policies  are  in  effect,  we 
shall  by  written  notice  give  you  the  option 
of  choosing  which  policy  is  to  remain  in 
effect  under  the  following  procedures: 

1.  If  you  choose  to  keep  in  effect  the  policy 
with  the  earlier  efiective  date,  we  shall  by  the 
same  written  notice  give  you  an  opportunity 
to  add  the  coverage  limits  of  the  later  policy 
to  those  of  the  earlier  policy,  as  of  the 
effective  date  of  the  later  policy. 

2.  If  you  choose  to  keep  in  effect  the  policy 
with  the  later  effective  date,  we  shall  by  the 
same  written  notice  give  you  the  opportunity 
to  add  the  covernge  bmits  of  the  earlier 
policy  to  those  of  the  lafOT  pt>licy,  as  of  the 
effective  date  of  the  later  policy. 

In  either  case,  yo»»  must  pay  the  pro  rata 
premium  for  the  increased  coverage  limits 
within  30  days  of  the  written  notice.  In  no 
event  shall  the  resulting  mverage  limits 
exceed  the  statutorily  pormissible  limits  of 
coverage  under  the  Act  at  your  insurable 
interests,  whichever  ts  less. 

We  shall  make  a  refund  to  you,  according 
to  applicable  National  Flood  Insurance 
Pfogram  rules,  of  the  premium  for  the  policy 
not  being  kept  in  effect.  For  purposes  of  this 
paragranh  U.,  the  term  "effective  date" 
means  tna  date  coverage  that  has  been  in 
effiect  without  any  lap^e  was  first  placed  in 
effect. 


In  addition  to  the  piovisloias  of  this 
paragraph  U.  for  increasing  policy  limits,  the 
usual  procedures  for  increasing  po/icy  hmlts, 
by  mid-term  endorsen>ent  or  at  renewal  time, 
with  the  appropriate  waiting  period,  are 
applicable  to  tiie  policy  you  choose  to  keep 
in  affacL 

Article  10 — Uberalixation  (House 

If  during  the  period  that  insurance  is  in 
force  under  this  policy  or  within  45  days 

Erior  to  the  inception  date  thereof,  should  we 
ave  adopted  under  the  Act,  any  fonns, 
endorsements,  rules  cr  regulations  by  which 
this  policy  could  be  extended  or  broadened, 
without  additional  firemium  charge,  by 
endorsement  or  substitution  of  fona,  then, 
such  extended  or  broadened  Insurance  shall 
inure  to  your  benefit  as  though  such 
endorsement  or  substitution  of  form  had  been 
made.  Any  broadening  or  extension  of  this 
policy  to  your  benefit  shall  only  apply  to 
losses  occurring  on  or  ai^er  the  effective  date 
of  the  adoption  of  any  forms,  endorsements, 
rules  or  regulations  affecting  this  policy. 

Article  11— What  Law  Governs 
This  policy  is  governed  by  the  flood 

insurance  regulations  issued  by  FEMA.  the 

National  Flood  Insurance  Act  of  1968.  as 

amended  (42  U.S.C  4001 .  et  seq.)  and 

Federal  common  law. 
In  witness  whereof,  we  have  signed  this 

policy  below  and  hereby  enter  Into  this 

Insiu^nce  Agreement. 

James  L.  Witt, 

Dtrector,  Federal  Emergency  Management 
Agency. 

(The  information  required  under  the  terms 
of  this  policy  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  control  number  3067-0021.) 

10.  Appendix  A  (2)  of  part  61  is 
revised  to  read  as  follows; 

Appendix  A(2) 

Federal  Emergency  Management  Agency, 
Federal  Insurance  Administration 

Standard  Hood  Inraraiicc  PoUcy 

llssued  Pursuant  to  the  National  Flood 
Insurance  Act  of  1968,  or  Any  Acts 
Amendatory  Thereof  (Hereinafter  Called  the 
Act),  and  Applicable  Federal  Regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  D) 

General  Property  Fona 

Read  the  policy  carefully.  The  coverage 
provided  is  subject  to  limitatians,  restrictioas 
and  exclusions. 

This  policy  provides  no  coverage: 

1.  hi  a  regular  program  commanity,  for  a 
residential  condominium  building,  as 
defined  in  this  policy,  and 

2.  Except  for  personal  property  coverage, 
for  a  unit  in  a  condominium  building. 

Insuring  Agreement 

Agreement  of  Insurance  between  the 
Federal  Emergency  Management  Agency 
{FEM.\).  as  Insurer,  and  the  hisui»d. 

The  Insurer  insures  the  Insured  agKlnst  all 
Direct  physical  loss  by  or  from  flood  to  the 
insured  property,  based  upon: 


1  The  Insured  having  paid  the  correct 
amount  of  premium;  end 

2.  The  Insurer's  reliance  on  the  accuracy  of 
the  information  and  statements  the  bsored 
has  furnished;  and 

3.  All  the  terms  of  this  policy,  (he  National 
Flood  Insurance  Act  of  1968,  as  ameodad 
and  Tttle  44  of  the  Code  of  Federal 
Regulations. 

On  this  basis,  the  Insured  is  insured  up  to 
the  lesser  of. 

1.  Tbe  actual  cash  vakie,  not  including  any 
antique  value,  of  the  propmty  at  the  time  of 
loss;  or 

2.  The  amount  it  would  cost  to  repair  cr 
replace  the  property  with  material  of  like 
kiitd  arKi  qitality  within  a  reesooable  time 
after  the  loss. 

Article  1 — Persons  Insured 

The  following  are  insured  under  this 
policy. 

A.  The  named  Insured  and  legal 
representatives; 

B.  Any  mortgagee  and  trustee  named  in  the 
opplicatioa  and  dodoiations  page,  as  well  as 
any  other  mortgagee  or  loss  payee 
determined  to  exist  at  the  time  of  a  loss  (See 
Article  a,  paragraph  L),  in  the  order  of 
precedence  and  to  the  extent  of  their  intsresi 
but  for  no  more,  in  the  aggregate,  than  the 
Interest  of  the  named  Insured. 

Article  2— Definitions 

As  used  in  this  policy: 

Act  means  the  National  Flood  Insuraaca 
Act  of  1968  and  any  acts  amendatoiY  thereof 

Actual  Cash  Value  means  the  replacement 
cost  of  an  insured  item  of  property  at  the 
time  of  loss,  less  the  value  of  physical 
depreciation  as  to  the  item  damaged. 

Application  means  the  statement  made  and 
signed  by  the  Insured,  or  the  Insured's  agent, 
and  giving  information  on  the  basis  of  which 
the  Insurer  determines  the  acceptability  of 
the  risk,  the  policy  to  be  issued  and  the 
correct  premium  peyraent,  which  must 
accompany  the  application  in  order  for  the 
policy  to  he  issued  The  application  is  a  part 
of  this  flood  insurance  policy. 

Association  means  the  group  of  unit 
owners  which  manages  the  described 
Condominium  Building. 

Base  flood  means  the  flood  having  a  one 
percent  chance  of  being  equalled  or  exceeded 
in  any  given  year. 

Basement  means  any  area  of  the  building, 
including  any  sunken  rrjrjm  or  sunken 
portion  of  a  room,  havi.ng  its  floor  subgrade 
(below  ground  level)  on  tli  sides. 

Building  means  a  wotted  and  roofed 
structure,  other  than  a  gas  or  liq-j'd  storage 
tank,  that  is  principally  above  ground  and 
affixed  to  a  permanent  site,  including  a 
walled  and  roofed  building  in  the  course  of 
construction,  alteration  or  repair  and  a 
manufactured  (i.e.,  mobile)  heme  on  a 
permanent  foundation,  subject  to  Article  6, 
paragraph  H 

Cancellation  means  that  ending  of  the 
insurance  coverage  provided  by  this  policy 
prior  to  the  expiration  date. 

Coastal  High  Hazard  Area  means  an  area 
subject  to  hi^  »alodfy  vraters,  including 
hurricane  wave  wash  and  tsunamis. 
Coadominium  Dseaits  a  system  of 
individual  ownership  of  uoHm  la  a  mniti-aiiit 
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building  or  buildings  or  in  single-unit 
buildings  »$  to  which  each  unit  owner  in  the 
condominiam  has  an  undivided  interest  in 
the  coounon  areas  of  the  buildings)  and 
facihties  that  serve  the  building(s). 

Declarations  Page  is  a  computer  generated 
summary  of  information  furnished  by  the 
Insured  in  the  application  for  insiu-ance.  The 
declarations  page  also  describes  the  term  of 
the  policy,  limits  of  coverage,  and  displays 
the  premium  and  the  name  of  the  Insurer. 
The  declarations  page  is  a  part  of  this  flood 
insurance  policy. 

Direct  Plwsical  Loss  By  or  From  Flood 
means  any  loss  in  the  nature  of  actual  loss 
of  or  physical  damage,  evidenced  by  physical 
changes,  to  the  insured  property  [building  or 
personal  property)  which  is  directly  and 
proximately  caused  by  a  "flood"  (as  defined 
in  this  policy). 

Elevated  Building  means  a  non-basement 
building  which  has  its  lowest  elevated  floor 
raised  abovB  ground  level  by  foundation 
walls,  shear  walls,  posts,  piers,  pilings,  or 
columns. 

Emergency  Program  Community  mems  a 
community  wherein  a  Flood  Hazard 
Boundary  Map  (FHBM)  is  in  effect  and  only 
limited  amounts  of  insurance  are  available 
under  the  Act. 

Expense  Constant  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  defray  the 
Federal  Government's  policywriting  and 
other  expanses. 

Expiration  Date  means  the  ending  of  the 
insurance  coverage  provided  by  this  policy 
on  the  expiration  date  shown  on  the 
declarations  page. 

Federal  policy  fee  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  defray 
certain  administrative  expenses  incurred  in 
carrying  out  the  National  Flood  Insurance 
Program  not  covered  by  the  expense 
constant  This  fee  was  established  by  section 
1307(a)(lKB)(iii)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  and  is 
not  subject  to  producers'  commissions, 
expense  allowances,  or  state  or  local 
premium  taxes. 

Flood  means: 

A.  A  general  and  temporary  condition  of 
partial  or  complete  inundation  of  normally 
dry  land  areas  from: 

1.  The  overflow  of  inland  or  tidal  waters. 

2.  The  unusual  and  rapid  accimiulation  or 
runoff  of  surfece  waters  from  any  source. 

3.  Mudslides  (i.e.,  mudflows)  which  are 
proximately  caused  by  flooding  as  defined  in 
subparagraph  A-2  above  and  are  akin  to  a 
river  of  liquid  and  flowing  mud  on  the 
surfaces  of  normally  dry  land  areas  as  when 
earth  is  carried  by  a  current  of  water  and 
deposited  along  the  path  of  the  current. 

B.  The  collapse  or  subsidence  of  land  along 
the  shore  of  a  lake  or  other  body  of  water  as 

a  result  of  erosion  or  undermining  caused  by 
waves  or  currents  of  water  exceeding  the 
cyclical  levels  which  result  in  flooding  as 
defined  in  subparagraph  A-1  above. 

Improvements  means  fixtures,  alterations, 
or  additions  comprising  a  part  of  the  insured 
building. 

Manufactured  home  means  a  building 
transportable  in  one  or  more  sections,  which 
is  built  on  a  permanent  chassis  and  designed 
to  be  used  with  or  without  a  permanent 


foundation  when  connected  to  the  required 
utilities.  The  term  manufactured  home  does 
not  include  park  trailers,  and  other  similar 
vehicles.  To  be  eligible  for  coverage  under 
this  policy,  a  manufactured  home  must  be  on 
a  permanent  foundation  and,  if  located  in  a 
FEMA  designated  Special  Hazard  Area,  must 
meet  the  requirements  of  paragraph  H.  of 
Article  6. 

Mobile  home  means  a  manufactured  home. 

National  Flood  Insurance  Program  means 
the  program  oi  flood  insurance  coverage  and 
floodplain  management  administered  under 
the  Act  and  applicable  Federal  regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  B. 

Po/icy  means  the  entire  written  contract 
between  the  Insured  and  the  Insurer, 
including  this  printed  form,  the  application, 
and  declarations  page,  any  endorsements 
which  may  be  issued  and  any  renewal 
certificates  indicating  that  coverage  has  been 
instituted  for  a  new  policy  and  policy  term. 
Only  one  building,  specifically  described  by 
the  Insured  in  the  application,  may  be 
insured  under  this  policy,  unless  application 
to  cover  more  than  one  building  is  made  on 
a  form  or  in  a  format  approved  for  that 
purpose  by  the  Federal  Insurance 
Administrator. 

Post-FIRM  building  means  a  building  for 
which  the  start  of  construction  or  substantial 
improvement  occurred  after  December  31, 
1974,  or  on  or  after  the  effective  date  of  the 
initial  Flood  Insurance  Rate  Map  (FIRM)  for 
the  community  in  which  the  building  is 
located,  whichever  is  later. 

Pre-FIEM  rated  building  means  a  building 
for  which  the  start  of  construction  or 
substantial  improvement  occurred  on  or 
before  December  31 ,  1974,  or  before  the 
effective  date  of  the  initial  FIRM  for  the 
community  in  which  the  building  is  located, 
whichever  is  later. 

Probation  Additional  Premium  means  a  flat 
charge  per  policy  term  paid  by  the  Insured  on 
all  new  and  renewal  policies  issued  covering 
property  in  a  conamunity  that  has  been 
placed  on  probation  under  the  provisions  of 
44  CFR  59.24. 

Regular  Program  Community  me^ns  a 
community  wherein  a  FIRM  is  in  effect  and 
full  limits  of  coverage  are  available  under  the 
Act. 

Residential  Condominium  Building  means 
a  building  owned  by  the  members  of  a 
condominium  association  containing  one  or 
more  residential  units  and  in  which  at  least 
75%  of  the  floor  area  within  the  building  is 
residential. 

Special  hazard  area  means  an  area  having 
special /7ood,  mudslide  (i.e.,  mudflow),  and/ 
or /7ooc/-related  erosion  hazards,  and  shovra 
on  a  FHBM  or  FIRM  as  Zone  A,  AO.  Al-30. 
AE.  A99,  AH,  AR,  VO,  Vl-30,  VE,  V,  M  or 
E. 

Unit  means  a  unit  in  the  insured 
Condominium  Building. 

Valued  policy  means  a  policy  contract  in 
which  the  Insurer  and  the  Insured  agree  on 
the  value  of  the  property  insured,  that  value 
being  payable  in  event  of  total  loss. 

Walled  and  Roofed  means  the  building  has 
in  place  two  or  more  exterior,  rigid  walls  and 
the  roof  is  fully  secured  so  that  the  building 
will  resist  notation,  collapse  and  lateral 
movement. 


Article  3 — Losses  Not  Covered 

The  Insurer  only  provides  coverage  for 
direct  physical  loss  by  or  from  flood  which 
means  the  following  are  not  covered; 

A.  Compensation,  reimbursement  or 
allowance  for: 

1.  Loss  of  use  of  the  insured  property  or 
premises. 

2.  Loss  of  access  to  the  insured  prop>erty  or 
premises. 

3.  Loss  of  profits. 

4.  Loss  resulting  from  interruption  of 
business,  profession,  or  manufacture. 

5.  Any  additional  expenses  incurred  while 
the  insured  building  is  being  repaired  or  is 
uninhabitable  for  any  reason. 

6.  Any  increased  cost  of  repair  or 
reconstruction  as  a  result  of  any  ordinance 
regulating  reconstruction  or  repair. 

7.  Any  other  economic  loss. 

B.  Losses  from  other  casualties,  including 
loss  caused  by: 

1.  Theft,  fire,  windstorm,  wind,  explosion, 
earthquake,  land  sinkage,  landslide, 
destabilization  or  movement  of  land  resulting 
from  the  accumulation  of  water  in  subsurface 
land  areas,  gradual  erosion,  or  any  other 
earth  movement  except  such  mudslides  (i.e., 
mudfiows)  or  erosion  as  is  covered  under  the 
peril  of  flood. 

2.  Rain,  snow,  sleet,  hail  or  water  spray. 

3.  Land  subsidence,  sewer  backup,  or 
seepage  of  water  unless,  subject  to  additional 
deductibles  as  provided  for  at  Article  7,  (a) 
there  is  a  general  and  temporary  condition  of 
flooding  in  the  area,  (b)  the  flooding  is  the 
proximate  cause  of  the  land  subsidence, 
sewer  backup,  or  seepage  of  water,  (c)  the 
land  subsidence,  sewer  backup,  or  seepage  of 
water  damage  occurs  no  later  than  72  hours 
after  the  flood  has  receded,  and  (d)  the 
insured  building  must  be  insured,  at  the  time 
of  the  loss,  for  at  least  SO  percent  of  its 
replacement  cost  or  the  maximum  amount  of 
insurance  available  under  the  National  Flood 
Insurance  Program. 

4.  Freezing,  thawing,  or  the  pressure  or 
weight  of  ice  or  water. 

5.  Water,  moisture,  mildew,  mold  or 
mudslide  (i.e.,  mudflow)  damage  resulting 
primarily  from  any  condition  substantially 
confined  to  the  insured  building  or  from  any 
condition  which  is  within  the  Insured's 
control  (including  but  not  limited  to  design, 
structural  or  mechanical  defects,  failures, 
stoppages  or  breakages  of  water  or  sewer 
lines,  drains,  pumps,  fixtures  or  equipment). 

C.  Losses  of  the  following  nature: 

1.  A  loss  which  is  already  in  progress  as 
of  12:01  a.m.  of  the  first  day  of  the  policy 
term,  or,  as  to  any  increase  in  the  limits  of 
coverage  which  is  requested  by  the  Insured, 

a  loss  which  is  already  in  progress  as  of  12:01 
a.m.  on  the  date  when  the  additional 
coverage  becomes  effective. 

2.  A  loss  from  n  flood  which  is  confined 
to  the  premises  on  which  the  insured 
property  is  located  unless  the  flood  is 
displaced  over  two  acres  of  the  premises. 

3.  A  loss  caused  by  the  Insured's 
modification  to  the  insured  projjerty  which 
materially  increases  the  risk  of  flooding. 

4.  A  loss  caused  intentionally  by  the 
Insured. 

5.  A  loss  caused  by  or  resulting  from 
power,  heating  or  cooling  failure,  unless  such 
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failure  results  from  physical  damage  to 
power,  heating  or  coolicg  equipment  situated 
on  the  premises  where  the  described  building 
or  anJt  is  located,  caused  by  a  flood. 

6.  A  loss  to  any  building  or  contents 
located  on  property  leased  from  the  Federal 
Government,  arising  from  or  incident  to  the 
flooding  of  the  property  by  the  Federal 
Government  where  the  lease  expressly  holds 
the  Federal  Government  harmless,  under 
flood  insurance  issued  under  any  Federal 
Government  program,  from  loss  arising  from 
or  Incident  to  the  flooding  of  the  property  by 
the  Federal  Government. 

Artide  4— Property  Covmed  (Subject  to 
Articles  3.  5  and  6  Provisions,  Which  Also 
Apply  to  the  CXher  Articles,  Terms,  aad 
Conditions  of  This  Policy.  Including  the 
Insuring  Agreement)^ 

Coverage  A— Building  Property 

This  policy  covers  a  building  (the 
'building')  at  the  premises  which  is 
described  in  the  applictojon,  and  includes; 

1.  The  entire  building,  for  its  real  property 
olaments,  inchiding.  if  owned  in  conHDoa  by 
a  Condominiana  Association,  as  named 
Insured,  all  units  within  the  building  and  the 
improvements  within  the  units. 

2.  Additions  and  extensions  attached  to 
and  in  contact  with  the  building  by  means  of 
a  common  wall  fbut  see  Article  6,  paragraph 
D.2.X  K    -e-  K 

3.  Fixtures,  machinery  and  equipment, 
including  the  foilowing  property,  all  white 
within  the  building  and  owmed  by  the  named 
Insured,  as  to  which  coverage  Is  not  provided 
undar  "Coverage  B— Personal  Property" 

•  Furnaces 

•  Wall  Mirrors  Pennanently  histalled 

•  Permenentlv  Installed  Corner 
Cupboards,  Bookcases,  I'aneling.  and 
Wallpaper 

•  Ventilating  Equipment 

•  Fire  ExtLnguishing  Apparatus 

•  Venetian  Bhnds 

•  Central  Air  Conditiaaers 

•  Awnings  and  Canopies 

•  Elevator  Equipment 

•  Fire  Sprinkler  Systems 

•  Outdoor  Antennas  and  Aerials 

•  Pumps  ar.d  Machiner>'  for  Opersfing 
Thom 

•  Carpet  Pfermanently  Installed  O  pt 
I'nnBisbed  Fl.-.onng. 

•  In  the  Units  Within  the  Building. 
Installed: 

•  Built-in  Dishwashers 

•  Garbage  Disposal  Units 

•  Hot  Water  Heaters 

•  Kitchen  Cabinets 

•  Built-in  Microwave  Ovens 

•  Phanbing  Fix^Jr«s 

•  Radiators 

•  Ranges 
»  Refrigerators 

•  Sto^-es 
4.  Materidls  and  supplies  to  bo  Uied  in 

constructing,  altering  or  repairing  the 
building  wh:!e  stored  inside  a  fully  enclosed 
buUding 

a.  At  the  property  address;  or 

b.  On  an  ad)acent  property  at  the  tiase  of 
ross;  or 

c  In  case  of  anotiier  building  at  the 
property  address  which  does  not  have  walls 


on  all  sides,  while  stored  and  secured  to 
prevent  flotation  out  of  the  building  during 
flooding  (the  flotation  out  of  tiie  building 
shall  be  de«med  to  establish  th«  conclusive 
presumption  that  the  materials  and  supplies 
were  not  reasonably  securad  to  prerent 
flotation.  In  which  case  no  coverage  is 
provided  far  such  materials  and  supplies 
under  this  policy). 

5.  A  building  In  the  course  of  construction 
bafore  it  IS  wailed  and  roofed  subject  to  the 
fallowing  conditions: 

a.  The  amount  of  the  deductible  for  each 
loss  occurrence  before  the  building  is  walled 
and  roofed  is  two  times  the  dedm  tible  which 
is  selected  to  apply  after  the  building  is 
walled  and  roofed; 

b.  Coverage  is  provided  before  the  building 
is  walled  and  roofed  only  while  ccnstniction 
is  in  progress,  or  if  construction  is  halted, 
only  for  a  period  of  up  to  90  continuous  da>-s 
thereafter,  until  construction  is  resumed;  and 

c.  There  is  no  coverage  before  the  building 
is  walled  and  roofed  where  the  lowest  floor, 
including  basement  floor,  of  a  non -elevated 
building  or  the  lowest  elevated  floor  of  an 
elevated  building  is  below  the  base  flood 
elevation  in  Zones  AH,  AE  or  Al-30  or  is 
below  the  base  flood  elevation  adjusted  to 
include  the  effect  of  wave  action  ia  Zones  VE 
or  Vl-30.  The  lowest  floor  levels  are  based 
on  the  bottom  of  the  lowest  horizontal 
structural  member  of  the  floor  In  Zones  VB 
or  Vl-30  and  the  top  of  the  floor  in  Zones 
AH,  AE  or  Al-30 

Coveroge  B— Personal  Property 

A.  Subject  to  paragraphs  B,  C.  aod  D, 
below,  this  policy  coven  personal  property 
which  is  in  or  on  the  insured,  ftilly  enclosed 
building  and  is: 

1.  Owned  solely  by  the  Insured,  or  in 
common  by  the  unit  owners  of  a 
condominium,  i.e.,  as  to  which  eech  unit 
owner  has  an  undivided  ownership  interest; 
or 

2.  In  the  case  of  a  condoauuiuin,  owned 
solely  by  a  condominiunx  association  and 
used  exclusively  in  the  conduct  of  the 
business  affairs  of  the  condotrJniinn. 

3.  Such  personal  property  is  also  covered 
while  stored  at  a  temporary  location,  as 
expressly  aothniiiec  under  this  pnlicv  (spe 
Artjc/e  5,  paragraph  B. 2). 

B.  When  the  insurance  under  this  poluy 
coven!  personal  property  (contents),  coverage 
sha'l  be  for  either  household  contents  or 
other  t.han  household  r.-jn'.ents.  but  no?  for 
both. 

1.  When  the  insurance  under  this  policy 
covers  other  thin  household  conten's.  such 
insurance  shall  cover,  subject  to  ■•Cov';r«ge 
A— Building  Property",  paragraph  3.: 
Merchendise  and  stock,  materials  and  stock 
supplies  of  every  description,  fii-riil  jre, 
fixtures,  machinery  and  equipment  of  every 
description  all  owned  by  tbe  Inspired  and  all 
while  within  the  described  enclosed 
building  Bailees'  goods  are  specifically 
e3«cluded  bom  coverage  under  this  policy. 

2.  When  the  insurance  under  this  policy 
covers  household  contents,  such  insurance 
shall  cover,  subject  to  "Coverage  A— Building 
Property",  paragraph  3.:  All  household  and 
personal  property  usual  or  incidental  to  the 
occupancy  of  the  premises  as  a  residence, 


except  any  property  more  specifically 
oowered  in  whote  or  in  part  by  other 
insurance  including  the  peril  insured  against 
in  this  policy,  belonging  to  the  Insured  or 
members  of  tbs  Insured's  fimily  of  the  same 
household,  or  for  which  the  Insured  may  be 
liahle,  or,  at  the  option  of  the  Insured, 
belonging  to  a  ser\-ant  or  guest  of  the 
Insured— ail  while  within  the  described 
enclosed  buJding 

C  Cover^e  for  personal  property  includes 
the  following  j>roperty,  tubjvct  to  paragraph 
A.  1.  and  2.,  above,  for  which  coverage  is  not 
provided  (irrespective  of  the  Dwnner  in 
which  the  property  is  installed  in  or  adapted 
to  the  bujiding)  under  ^Coverage  A — 
Building  Property"; 

•  Clothes  Washers 

•  Clothes  Dryers 

•  Food  Freezers 

•  Air  Conditioning  Units  Installed  ia  the 
Building 

•  Portable  Dishwashers 

•  Carpet,  including  wall-to-wall  carpet, 
over  finished  flooring  and  whether  or  Bot  it 
is  pennanently  installed 

•  Carpet  not  permanently  installed  over 
unfinished  flooring 

•  Outdoor  equipment  and  furnitxire  stored 
inside  the  dwelling  or  another  fully  mclosed 
building  at  the  property  address 

•  PcHlabife  mitTowave  ovens  and  "cocA- 
out"  grills,  ovens  and  the  like 

D.  Limitations.  Under  this  "Coverage  B— 
Personal  Property",  the  Insured  shall  not  be 
reimbursed  for  loss  as  to  the  following 
personal  property  to  the  extent  the  loss  to 
any  one  or  more  of  such  property  exceeds, 
individually  or  in  total,  $250.00: 

•  Artwork,  including  but  not  limited  to, 
paintings,  ettnings,  pictures,  tapestries,  art 
glass  windoH's  including  their  frames, 
statuary,  martiles,  and  bronaes; 

•  Rare  books; 

•  Necklaces,  bracelets,  gems,  preciotis  or 
semi-precio»is  stones,  watches,  srtickis  of 
gold,  silver,  or  platinum;  or 

•  Furs  or  any  article  containing  fnr  which 
represents  its  principal  value. 

E.  The  Insured,  if  not  an  owner  of  the 
described  building,  may  apply  up  to  10 
percent  of  the  amount  of  insurance 
applicablp  to  the  personal  property  tover^d 
under  this  item,  not  as  an  additional  amount 
of  insurance,  tn  cover  loss  to  improvements 
to  the  described  building  which  have  been 
made  or  acquired  at  the  expense  of  the 
InsLred  exclusive  of  rent  paid  by  the  Insured, 
even  though  the  improvements  are  not  if^Ily 
subject  to  rt»!nova!  by  the  Insurnd. 

F.  The  Insured,  if  a  condominium  unit 
owner  in  the  desaibed  building  may  Kpy}y 
up  to  IP  percent  of  the  amount  of  insurance 
on  personal  property  cw'ered  under  this 
policy,  not  as  an  additional  aqiounT  of 
iasuranre.  to  cover  loss  to  the  Interior  W8.')«. 
flooni,  and  ceilings  that  are  not  otherwise 
covered  under  a  condcminium  OFSOciation 
policy  insuring  the  described  non-res, dential 
condominium  building. 

G.  In  the  case  of  personal  property  owned 
by  the  Insured  in  a  condominium  building. 
as  a  condominium  unit  owner,  as  well  at  in 
common  with  other  condominium  unit 
owners,  should  the  amount  of  insurance 
colIe»:t»ble  under  this  policy  for  a  loss,  when 
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combined  with  any  recovery  available  to. the 
Insured  as  a  tenant  in  common  under  any 
condominium  association  flood  insurance 
coverage  provided  under  the  Act  for  the  same 
loss,  exceed  the  statutorily  permissible  limits 
of  personal  property  coverage  available  under 
the  Act  for  the  insuring  of  the  personal 
property,  then  the  limits  of  personal  property 
coverage  under  this  policy  shall  be  reduced 
in  regard  to  that  loss  by  the  amount  of  such 
excess. 

The  insurance  under  this  policy  shall  be 
excess  over  any  insurance  in  the  name  of  the 
Condominium  Association  covering  the  same 
property.  Loss  shall  not  be  paid  under  this 
policy  until  the  Insurer  has  verified  the 
extent  to  v^rhich  such  loss  is  covered  by  any 
insurance  in  the  name  of  a  condominium 
association. 

Coverage  C— Debris  Removal 

This  insurance  covers  expense  incurred  in 
the  removal  of  debris  of,  or  on.  or  from  the 
building  or  personal  property  covered 
hereunder,  which'biay  be  occasioned  by  loss 
caused  by  a  flood.  Under  these  provisions 
coverage  extends  to: 

1.  Non-owned  debris  from  beyond  the 
boundaries  of  the  described  premises  which 
is  physically  on  the  insured  property  (i.e.,  on 
the  building  or  the  personal  property). 

2.  Parts  of  the  insured  property  anywhere: 

a.  On  the  described  premises;  and 

b.  On  property  beyond  the  boundaries  of 
tl.e  described  premises. 

The  total  liability  under  this  policy  for  both 
Ic  ss  to  property  and  debris  removal  e]q>ense 
Si  .all  not  exceed  the  amount  of  insurance 
applying  under  this  policy  to  the  property 
covered. 

Article  5— Special  Provisions  Applicable  to 
Covemgea  A.  B,  and  C 

A.  This  policy  is  not  a  valued  policy.  Loss 
will  be  paid,  provided  the  Insured  has 
purchased  a  sufficient  amount  of  coverage, 
i.e.,  in  an  amount  equal  to  the  lesser  of  the 
value  of  the  damaged  property  tmder  the 
terms  and  conditions  of  this  policy  (and 
regardless  of  whether  the  amount  of 
insurance  purchased  is  greater  than  such 
value)  or  the  limit  of  coverage  permitted 
under  the  Act. 

B.  Insured  Property.  Covered  Locations. 
The  building  and  personal  property  are 
covered  while  the  property  is  located: 

1.  At  the  property  address  shown  on  the 
application;  and 

2.  For  45  days  at  another  place  above 
ground  level  or  outside  of  the  special  hazard 
area,  to  which  any  of  the  insured  property 
shall  necessarily  be  removed  In  order  to 
protect  and  preserve  it  from  flood,  due  to  the 
imminent  danger  of  flood  (provided,  personal 
property  so  removed  must  be  placed  in  a 
fully  enclosed  building  or  otherwise 
reasonably  protected  from  the  elements  to  be 
insured  against  loss),  in  which  case  the 
reasonable  expenses  incurred  by  the  Insured 
including  the  value  of  its  own  labor  at 
prevailing  Federal  minimum  wage  rates,  in 
moving  any  of  the  Insured  property 
temporarily  away  from  the  peril  offload  shall 
be  reimbursed  in  an  amount  not  to  exceed 
$500.00.  This  policy's  deductible  amounts,  as 
provided  for  at  Article  7,  shall  not  be  applied 


to  this  reimbursement,  but  shall  be  applied 
to  any  other  benefits  under  this  policy's 
coverage. 

C  Coverage  For  Certain  Loss  Mitigation 
Measures.  When  the  insurance  omder  this 
policy  covers  a  building,  reasonable  expenses 
incurred  by  the  Insured  for  the  purtiase  of 
the  following  items  are  also  covered,  in  an 
aggregate  amount  not  to  exceed  $750.00: 

1.  Sandbags,  including  sand  to  fill  them 
and  plastic  sheeting  and  lumber  used  in 
connection  with  them; 

2.  Fill  for  temporary  levees; 

3.  Pumps;  and 

4.  Wood; 

all  for  the  purpose  of  saving  the  building  due 
to  the  imminent  danger  of  a  flood  loss. 
Including  the  value  of  the  Insured's  own 
labor  at  prevailing  Federal  minimum  wage 
rates. 

For  reimbursement  under  this  paragraph  C 
to  apply,  the  following  conditions  must  be 
met: 

a.  The  insured  property  must  be  in 
imminent  danger  of  sustaining  flood  damage; 
and 

b.  The  threat  offload  damage  must  be  of 
such  imminence  as  to  lead  a  person  of 
common  prudence  to  apprehend  flood 
damage;  and 

c.  A  general  and  temporary  condition  of 
flooding  in  the  area  must  occur,  even  if  the 
flooding  does  not  reach  the  insured  property, 
or  a  legally  authorized  official  must  issue  an 
evacuation  order  or  other  civil  order  for  the 
community  in  which  the  insured  property  is 
located  calling  for  measures  to  preserve  life 
and  property  from  the  peril  offload.- 

The  policy's  building  deductible  amount, 
as  provided  for  at  Article  7,  shall  not  be 
applied  to  this  reimbursement,  but  shall  be 
applied  to  any  other  benefits  under  the 
policy's  building  coverage. 

Article  6— Property  Not  Covered 

This  policy  shall  not  cover  any  of  the 
following: 

A.  Valuables  and  commercial  property, 
meaning: 

1.  Accoimts,  bills,  currency,  deeds, 
evidences  of  debt,  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  other  valuable  papers  or 
records,  and  personal  property  used  in  a 
business. 

2.  Personal  property  used  in  connection 
with  any  incidental  commenual  occupancy 
or  use  of  the  building. 

B.  Property  over  water  or  in  the  open, 
meaning: 

1.  A  building  and  personal  property  in  the 
building  located  entirely  in,  on,  or  over  water 
or  seaward  of  mean  high  tide,  if  the  building 
•vas  newly  constructed  or  substantially 
improved  on  or  after  October  1, 1982. 

2.  Personal  property  in  the  open. 
C  Structures  other  than  buildings, 

including: 

1.  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks. 

2.  Indoor  and  outdoor  .swimming  pools. 

3.  Open  structures  and  personal  property 
located  in,  on,  or  over  water,  including  boat 
houses  or  any  structiire  or  building  into 
which  boats  are  floated. 


4.  Underground  structures  and  equipment, 
including  wells,  septic  tanks  and  septic 
systems. 

D.  Other  real  property,  including: 

1.  Land,  land  values,  lawns,  trees,  shrubs, 
plants,  and  growing  crops. 

2.  Those  portions  of  walks,  walkways, 
decks,  driveways,  patios,  and  other  surfaces, 
all  whether  covered  or  not  and  all  of 
whatever  kind  of  construction,  located 
outside  the  perimeter,  exterior  walls  of  the 
insured  building. 

E.  Other  personal  property,  meaning: 

1.  Animals,  livestock,  birds,  and  fish. 

2.  Aircraft 

3.  Any  self-propelled  vehicle  or  machine 
and  motor  vehicle  (other  than  motorized 
equipment  pertaining  to  the  service  of  the 
described  unit  or  building,  operated 
principally  on  the  premises  of  the  Insured, 
and  not  licensed  for  highway  use)  including 
their  parts  and  equipment 

4.  Trailers  on  wheels  and  other  recreational 
vehicles  whether  affixed  to  a  permanent 
foundation  or  on  wheels. 

5.  Watercraft  including  their  furnishings 
and  equipment 

6.  Personal  property  owned  by  or  in  the 
care,  custody  or  control  of  a  unit  owner, 
except  for  the  property  described  in  Article 
4  under  "Coverage  B--Personal  Property", 
paragraph  B.  of  this  policy. 

F.  Basements,  building  enclosures  lower 
than  the  elevated  floors  of  elevated  buildings, 
and  personal  property,  as  follows: 

1.  In  a  special  hazard  area,  at  an  elevation 
lower  than  the  lowest  elevated  floor  of  an 
elevated  Post-FIRM  building,  including  a 
manu/arturec/(i.e.,  mobile]  home: 

a.  Personal  property. 

b.  Building  enclosures,  equipment, 
machinery,  fixtures  and  components,  except 
for  the  required  utility  connections  and  the 
footings,  foundation,  posts,  pilings,  piers  or 
other  foundation  walls  and  anchorage  system 
as  required  for  the  support  of  the  building. 

2.  In  a  basement  as  defined  in  Article  2: 

a.  Personal  property. 

b.  Building  equipment,  machinery,  fixtures 
and  components,  including  finished  walls, 
floors,  ceilings  and  other  improvements, 
except  for  the  required  utility  coimections, 
fiberglass  insulation,  drywalls  and  sheetrock 
walls,  and  ceilings  but  only  to  the  extent  of 
replacing  dryWaUs  and  sheetrock  walls  in  an 
unfinished  manner  (i.e.,  nailed  to  framing  but 
not  taped,  painted,  or  covered). 

3.  Provided,  with  regard  to  both  1.  and  2., 
above,  the  following  building  and  personal 
property  items  cormected  to  a  power  source 
and  installed  in  their  functioning  location  are 
covered  so  long  as  the  Insured  has  purchased 
building  and  personal  property  coverage,  as 
appropriate: 

•  Sump  pumps 

•  Weil  water  tanks  and  pumps 

•  Oil  tanks  and  the  oil  in  them 

•  Qstems  and  the  wafer  in  them 

•  Natiiral  gas  tanks  and  the  gas  in  them 

•  Pumps  and/or  tanks  used  in  conjunction 
with  solar  energy 

•  Furnaces 

•  Hot  water  heaters 

•  Qothes  washers  and  dryers 

•  Food  freezers  and  the  food  in  them 

•  Air  conditioners 
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•  Heat  pumps 

•  Electrical  junction  and  circuit  breaker 
boxes 

•  Stainvays  and  staircases  attached  to  the 
building  which  are  not  separated  from  the 
building  by  elevated  walkways 

•  Clean-up 

•  Elevators,  dumbwaiters,  and  relevant 
equipment,  except  for  such  relevant 
equipment  located  below  the  base  flood 
elevation  if  such  relevant  equipment  was 
installed  on  or  after  October  1, 1987. 

G.  Property  below  ground,  meanings 
building  or  unit  and  its  contents,  including 
personal  property  and  machinery  and 
equipment,  which  are  part  of  the  building  or 
unit,  where  more  than  49  percent  of  the 
actual  cash  value  of  such  building  or  unit  is 
below  ground,  unless  the  lowest  level  is  at 
or  above  the  base  flood  elevation  (in  the 
Regular  Program)  or  the  adjacent  ground 
level  (in  the  Emergency  Program)  by  reason 
of  earth  having  been  used  as  an  insulation 
material  in  conjunction  with  energy  efficient 
building  techniques. 

H.  Certain  manufactured  homes,  meaning 
a  manufactured  (i.e.,  mobile)  home  located  or 
placed  within  a  FEMA  designated  Special 
Hazard  Area  that  is  not  anchored  to  a 
permanent  foundation  to  resist  flotation, 
collapse,  or  lateral  movement; 

1.  By  over-the-top  or  frame  ties  to  ground 
anchors;  or 

2.  In  accordance  with  manufacturer's 
specifications;  or 

3.  In  compliance  with  the  community's 
floodplain  management  requirements; 
unless  it  is  a  manufactured  (i.e.,  mobile] 
home  on  a  permanent  foundation 
continuously  insured  by  the  National  Flood 
Insurance  Program  at  the  same  site  at  least 
since  September  30, 1982. 

I.  Containers  such  as  but  not  limited  to  gas 
tanks  or  liquid  tanks. 

J.  Buildings  and  their  contents  made 
ineligible  for  flood  insurance  pursuant  to  the 
provisions  of  the  Coastal  Barrier  Resources 
Act,  16  U.S.C.  3501  et  seq..  and  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public  Law 
101-591, 18  U.S.C  3501  etseq. 

K.  Residential  condominium  buildings  and 
their  contents  owned  by  the  Insured  as  a 
tenant  in  common  with  others  under  a 
condominium  form  of  ownership  and  any 
building  components  and  contents  owned 
solely  by  the  Insured  in  connection  with  a 
residential  condominium  building  in  a 
Regular  Program  community. 

Article  7— Deductibles 

A.  Each  loss  to  the  insured  property  is 
subject  to  a  deductible  provision  under 
which  the  Insured  bears  a  portion  of  the  loss 
before  payment  is  made  under  the  policy. 

B.  The  loss  deductible  shall  apply 
separately  to  each  building  and  personal 
property  coverage  loss  including,  as  to  each, 
any  appurtenant  structure  loss  and  debris 
removal  expense. 

C  For  any  flood  insurance  policy  issued  or 
renewed  for  a  property  located  in  an 
Emergency  Program  conmiunity  or  for  any 
property  located  in  a  Regular  Program 
community  in  Zones  A.  AO,  AH,  Al-30,  AE, 
VO,  Vl-30.  VE,  or  V  where  the  rates 
available  for  buildings  built  before  the 


effective  date  of  the  initial  Flood  Insurance 
Rate  Map  or  December  31, 1974,  whichever 
is  later,  ara  used  to  compute  the  premiimi, 
the  amount  of  the  deductible  for  each  loss 
occurrence  is  determined  as  follows:  The 
Insurer  shall  be  liable  only  when  such  loss 
exceeds  $750.00,  or  the  amount  of  any  higher 
deductible  which  the  Insxired  selected  when 
it  applied  for  this  policy  or  subsequently  by 
endorsement. 

D.  For  policies  other  than  those  described 
in  paragraph  C.  above,  the  amount  of  the 
deductible  for  each  loss  occurrence  is 
determined  as  follows:  The  Insurer  shall  be 
liable  only  when  such  loss  exceeds  $500.00, 
or  the  amount  of  any  higher  deductible 
which  the  Insured  selected  when  it  applied 
for  this  policy  or  subsequently  by 
endorsement. 

E.  Notwithstanding  the  applicable 
deductible  in  paragraphs  C  or  D.  above,  an 
additional  deductible  in  the  sum  of  $250.00 
shall  apply  separately  to  each  building  and 
contents  loss  before  {layment  is  made  under 
the  policy  for  land  subsidence,  sewer  backup, 
or  seepage  of  water  as  provided  for  in  Article 
3.  paragraph  B.3. 

Article  8— General  Conditions  and  Provisions 

A.  Pair  and  Set  Oause:  If  there  is  loss  of 
an  article  which  is  part  of  a  pair  or  set.  the 
measure  of  loss  shall  be  a  reasonable  and  fail 
proportion  of  the  total  value  of  the  pair  or  set, 
giving  consideration  to  the  importance  of 
said  article,  but  such  loss  shall  not  be 
construed  to  mean  total  loss  of  the  pair  or  set. 

B.  Concealment,  Fraud:  This  policy  shall 
be  void,  flor  can  this  policy  be  renewed  or 
any  new  flood  insurance  coverage  be  issued 
to  the  Insured  if  any  person  insured  under 
Article  1,  paragraph  A.,  whether  before  or 
after  a  loss,  has: 

1.  Sworn  falsely,  or  willfully  concealed  or 
misrepresented  any  material  fact;  or 

2.  Done  any  fraudulent  act  concerning  this 
insurance  (See  paragraph  E.l.d.  below);  or 

3.  Willfully  concealed  or  misrepresented 
any  fact  on  a  "Recertification  Questionnaire," 
which  causes  the  Insurer  to  issue  a  policy 
based  on  a  premium  amount  which  is  less 
than  the  premium  amount  which  would  have 
been  payable  were  it  not  for  the  misstatement 
of  fact  (see  paragraph  F.  below). 

C  Other  Insurance:  If  a  loss  covered  by  this 
policy  is  also  covered  by  othei"  insurance, 
whether  collectible  or  not,  the  Insurer  will 
pay  only  the  proportion  of  the  loss  that  the 
limit  of  liability  that  applies  under  this 
policy  bears  to  the  total  amount  of  insurance 
covering  the  loss,  provided,  if  at  the  time  of 
loss,  there  is  other  Insurance  made  available 
under  the  Act,  in  the  name  of  a  unit  owner 
which  provides  coverage  for  the  same  loss 
covered  by  this  policy,  this  policy's  coverage 
shall  be  primary  and  not  contributing  with 
such  other  insurance. 

D,  Amendments  and  Waivers,  Assignment: 
This  Standard  Flood  Insurance  Policy  cannot 
be  amended  nor  can  any  of  its  provisions  be 
waived  without  the  express  written  consent 
of  the  Federal  Insurance  Administrator.  No 
action  the  Insurer  takes  under  the  terms  of 
this  policy  can  constitute  a  waiver  of  any  of 
its  rights.  Except  in  the  case  of  1.  a  contents 
only  policy  and  2.  a  policy  issued  to  cover 
a  building  in  the  course  of  construction. 


assignment  of  this  policy,  in  writing,  is 
allowed  upon  transfer  of  title. 

E.  Voj'rfance,  Reduction  or  Reformation  of 
the  Coverage: 

1.  Voidance:  This  policy  shall  be  void  and 
of  no  legal  force  and  effect  in  the  event  that 
any  one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  frtjm  its  inception; 

b.  'The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy's  inception  date  and  did  not  qualify  as 
a  participating  community  during  the 
policy's  term  and  before  the  occurrence  of 
any  loss; 

c.  If,  during  the  terra  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  the 
property  is  located  ceases,  in  which  case  the 
policy  shall  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  occurred  and  shall  not  be 
renewed. 

In  the  event  the  voided  policy  included  3 
policy  years  in  a  contract  term  of  3  years,  the 
Insured  shall  be  entitled  to  a  pro-rata  refund 
of  any  premium  applicable  to  the  remainder 
of  the  policy's  term; 

d.  In  the  event  any  Insured  or  its  agent  has: 

(1)  Sworn  falsely;  or 

(2)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  fact  including 
facts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  under 
the  policy,  in  which  case  this  entire  policy 
shall  be  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  the  wrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  the  Insured  in  a  prior  year 
and  affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiums,  if  any.  shall  be  subject  to  offsets 
for  the  Insurer's  administrative  expenses 
(including  the  payment  of  agent's 
commissions  for  any  voided  policy  year)  in 
connection  with  the  issuance  of  the  policy, 

e.  The  premium  submitted  is  less  than  the 
minimum  set  forth  in  44  CFR  61.10  in 
connection  with  any  application  for  a  new 
policy  or  policy  renewal,  in  which  case  the 
policy  is  void  from  its  inception  date. 

2.  Reduction  of  Coverage  Limits  or 
Reformation:  In  the  event  that  the  premium 
payment  is  not  sufficient  (whether  evident  or 
not)  to  purchase  the  amount  of  coverage 
requested  by  an  application,  renewal, 
endorsement,  or  other  form  and  paragraph 
E.l.d.  does  not  apply,  then  the  po/icy  shall 
be  deemed  to  provide  only  such  coverage  as 
can  be  purchased  for  the  entire  term  of  the 
policy,  for  the  amount  of  premium  received, 
subject  to  increasing  the  amount  of  coverage 

Pursuant  to  44  CFR  61.11;  provided, 
owever: 

a.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  prior  to  a  loss  and  the  Insurer 
can  determine  the  amount  of  insufficient 
premium  from  information  in  its  possession 
at  the  time  of  its  discovery  of  the  insufficient 
premium,  the  Insurer  shall  give  a  notice  of 
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additional  premixun  due,  and  if  the  Insured 
remits  and  the  Insurer  receives  the  additional 
premium  required  to  purchase  the  limits  of 
coverage  tor  each  kind  of  coverage  as  was 
initially  requested  by  the  Insured  within  30 
days  from  the  date  the  Insurer  gives  the 
Insured  written  notice  of  additional  premium 
due,  the  po/icy  shall  be  reformed,  from  its 
inception  date,  or,  in  the  case  of  an 
endorsement,  from  the  effective  date  of  the 
endorsement,  to  provide  flood  insurance 
coverage  in  the  amount  of  coverage  initially 
requested 

b.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  at  the  time  of  a  loss  under  the 
policy,  the  Insurer  shall  give  a  notice  of 
premium  due,  and  if  the  Insured  remits  and 
the  Insurer  receives  the  additional  premium 
required  to  purchase  (for  the  current  policy 
term  and  the  previous  policy  term,  if  then 
insured)  the  limits  of  coverage  for  each  kind 
of  coverage  as  was  initially  requested  by  the 
Insured  within  30  days  from  the  date  the 
Insurer  gives  the  Insured  written  notice  of 
additional  premium  due,  the  policy  shall  be 
reformed,  from  its  Inception  date,  or,  in  the 
case  of  an  endorsement,  from  the  effective 
date  of  the  endorsement,  to  provide /food 
insurence  coverage  in  the  amoimt  of  coverage 
initially  requested. 

c.  Under  subparagraphs  a.  and  b.  as  to  any 
mortgagee  or  trustee  named  in  the  policy,  the 
Insurer  shall  give  a  notice  of  additional 
premiimi  due  and  the  right  of  reformation 
shall  continue  in  force  for  the  benefit  only  of 
the  mortgagee  or  trustee,  up  to  the  amount  of 
the  Insured's  indebtedness,  for  30  days  after 
written  notice  to  the  mortgagee  or  trustee. 

F.  Policy  Renewal:  The  term  of  this  policy 
commiraices  on  its  inception  date  and  ends  on 
its  expiration  date,  as  showm  on  the 
declarations  page  which  is  attached  to  the 
policy.  The  Insurer  is  under  no  obligation  to: 

1.  Send  the  Insured  any  renewal  notice  or 
other  notice  that  the  policy  term  is  coming  to 
an  end  and  the  receipt  of  any  such  notice  by 
the  Insured  shall  not  be  deemed  to  be  a 
waiver  of  this  provision  on  the  Insurer's  part 

2.  Assure  that  policy  changes  reflected  in 
endorsements  submitted  during  the  policy  * 
term  are  included  in  any  renevral  notice  or 
new  policy  sent  to  the  Insured.  Policy 
changes  includes  the  addition  of  any 
increases  in  the  amoimts  of  coverage. 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premium  payment  is  received  by  the 
Insurer  at  the  office  of  the  National  Flood 
Insurance  Program  within  30  days  of  the 
expiration  date  of  this  policy,  subject  to 
paragraph  E.  above.  If  the  renewal  premium 
payment  is  mailed  by  certified  mail  to  the 
Insurer  prior  to  the  expiration  date,  it  shall 
be  deemed  to  have  been  received  within  the 
required  30  days.  The  coverage  provided  by 
the  renewal  policy  is  in  effect  for  any  loss 
occurring  during  this  30-day  period  even  if 
the  loss  occurs  before  the  renewal  premium 
payment  is  received,  so  long  as  the  renewal 
premium  payment  is  received  within  the 
required  30  days.  In  all  other  cases,  this 
policy  shall  terminate  as  of  the  expiration 
date  of  the  last  policy  term  for  which  the 
premium  payment  was  timely  received  and 
in  that  event,  the  Insurer  shall  not  be 


obligated  to  provide  the  Insured  with  any 
canceUation.  termination,  policy  lapse,  or 
policy  renewal  notice. 

In  connection  with  the  renewal  of  this 
policy,  the  Insjired  may  be  requested  during 
the  policy  term  to  recertify,  on  a 
Recertification  Questionnaire  the  Insurer  will 
provide,  the  rating  information  used  to  rate 
the  most  recent  application  for  or  renewal  of 
insurance. 

Notwithstanding  the  Insured's 
responsibility  to  submit  the  appropriate 
renewal  premium  in  sufficient  time  to  permit 
its  receipt  by  the  Insurer  prior  to  the 
expiration  of  the  policy  being  renewed,  the 
Insurer  has  established  a  business  procedure 
for  mailing  renewal  notices  to  assist  Insureds 
in  meeting  their  responsibility.  Regarding  the 
business  procedure,  evidence  of  the  placing 
of  any  such  notices  into  the  VS.  Postal 
Service,  addressed  to  the  Insured  at  the 
address  appearing  on  its  most  recent 
application  or  other  apiwopriate  form 
(received  by  the  Insurer  prior  to  the  mailing 
of  the  renewal  notice),  does,  in  all  respects, 
fw  purposes  of  the  National  Flood  Insurance 
Program,  presumptively  establish  delivery  to 
the  Insured  for  all  purposes  irrespective  of 
whether  the  Insured  actually  received  the 
notice. 

However,  in  the  event  the  Insurer 
determines  that,  through  any  circumstances, 
any  renewal  notice  was  not  placed  into  the 
U.S.  Postal  Service,  or,  if  placed,  was 
prepared  or  addressed  In  a  manner  which  the 
Insurer  determines  could  preclude  the 
likelihood  of  its  being  actually  and  timely 
received  by  the  Insiu^d  prior  to  the  due  date 
for  the  renewal  premium,  the  following 
procedures  shall  be  followed: 

In  the  event  that  the  Insured  or  its  agent 
notified  the  Insurer,  not  later  than  1  year  after 
the  date  on  which  the  payment  of  the 
renewal  premium  was  Hue,  of  a  nonreceipt  of 
a  renewal  notice  prior  to  the  due  date  for  the 
renewal  premium,  which  the  Insurer 
determines  was  attributable  to  the  above 
circumstance,  the  Insurer  shall  mail  a  second 
bill  providing  a  revised  due  date,  which  shall 
be  30  days  after  the  date  on  whidi  the  bill 
is  mailed. 

If  the  renewal  payment  requested  by  reason 
of  the  second  bill  is  not  received  by  the 
revised  due  date,  no  renewal  shall  occur  and 
the  policy  shall  remain  as  an  expired  policy 
as  of  the  expiration  date  prescribed  on  the 
policy. 

G.  Conditions  Suspending  or  Restricting 
Insurance:  Unless  otherwise  provided  in 
writing  added  hereto,  the  Insurer  shall  not  be 
liable  for  loss  occurring  while  the  hazard  is 
increased  by  any  means  within  the  control  or 
knowledge  of  the  kisured. 

H.  Liberalization  clause:  If  during  the 
period  that  insurance  is  in  force  under  this 
policy  or  within  45  days  prior  to  the 
inception  date  thereof  should  the  Insurer 
have  adopted  under  the  Act,  any  forms, 
endorsements,  rules  or  regulations  by  which 
this  policy  could  be  extended  or  broadened, 
without  additional  premium  charge,  by 
endorsement  or  substitution  of  form,  then, 
such  extended  or  broadened  insurance  shall 
inure  to  the  benefit  of  the  Insured  as  though 
such  endorsement  or  substitution  of  form  had 
been  made.  Any  broadening  or  extension  of 


this  policy  to  the  Insured's  benefit  shall  only 
apply  to  losses  occiuring  on  or  after  the 
effective  date  of  the  adoption  of  any  iarms, 
endorsements,  rules  or  regulations  affecting 
thispoyicy. 

I.  Alterations  and  Repairs:  The  Insured 
may,  at  the  Insured's  own  expense,  make 
alterations,  additions  and  repairs,  and 
complete  structures  in  the  course  of 
construction. 

J.  Cancellation  of  Policy  by  Insured:  The 
Insured  may  cancel  this  policy  at  any  tune 
but  a  refund  of  premium  money  will  only  be 
made  when: 

1.  Except  with  respect  to  a  cona'omjn/'uin 
building  or  a  building  which  has  a 
condominium  form  of  ovimaship,  the  Insured 
cancels  because  the  Insured  has  transferred 
ownership  of  the  insured  property  to 
someone  else.  In  this  case,  the  Insurer  will 
refund  to  the  Insured,  once  the  Insurer 
receives  the  Insured's  written  request  for 
cancellation  (signed  by  the  Insured)  the 
excess  of  premiums  paid  by  the  Insured 
which  apply  to  the  unused  portion  of  the 
policy's  term,  pro  raU  but  with  retention  of 
the  expense  constant  and  the  Federal  policy 
fee. 

2.  The  Insured  cancels  a  policy  having  a 
term  of  3  years,  on  an  anniversary  date,  and 
the  reason  for  the  cancellation  is  that: 

a.  A  policy  of  flood  Insurance  has  been 
obtained  or  is  being  obtained  in  substitution 
for  this  policy  and  the  Insiu«r  has  received 

a  written  concurrence  in  the  cancellation 
from  any  mortgagee  of  which  the  Insurer  has 
actual  notice,  or 

b.  The  Insured  has  extinguished  the 
insured  mortgage  debt  and  is  no  longer 
required  by  the  mortgagee  to  maintain  the 
coverage.  Refund  of  any  premium,  under  this 
subparagrap,h  2.,  shall  be  pro  rata  but  with 
retention  of  the  expense  constant  and  the 
Federal  policy  fee. 

3.  The  Insured  cancels  because  the  Insurer 
has  determined  that  the  property  is  not,  in 
fact,  in  a  special  hazard  area;  and  the  Insured 
was  required  to  purchase  flood  insurance 
coverage  by  a  private  lender  or  Federal 
agency  pursuant  to  P*ublic  Law  93-234, 
section  102  and  the  lender  or  agency  no 
longer  requires  the  retention  of  the  coverage. 
In  this  event,  if  no  claims  have  been  paid  or 
are  pending,  the  premium  payments  will  be 
refunded  in  full,  according  to  applicable 
National  Flood  Insurance  Program 
regulations. 

K.  Loss  Clause:  Payment  of  any  loss  under 
this  policy  shall  not  reduce  the  amount  of 
insurance  applicable  to  any  other  loss  durmg 
the  policy  term  which  arises  out  of  a  separate 
occurrence  of  the  peril  insured  against 
hereunder,  provided,  that  all  loss  arising  out 
of  a  continuous  or  protracted  occurrence 
shall  be  deemed  to  constitute  loss  arising  out 
of  a  single  occurrence. 

L.  Mortgage  Clause:  (Applicable  to  building 
coverage  only  and  effective  only  when  the 
policy  is  made  payable  to  a  mortgagee  or 
trustee  named  in  the  application  and 
declarations  page  attached  to  this  policy  or 
of  whom  the  Insurer  has  actual  notice  prior 
to  the  payment  of  loss  proceeds  under  this 
policy.) 

Loss,  if  any,  under  this  policy,  shall  be 
payable  to  the  aforesaid  as  mortgagee  or 
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trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  up>on  the 
property  described  in  which  the  aforesaid 
may  have  an  interest  as  mortgagee  or  trustee, 
in  order  of  precedence  of  said  mortgages,  and 
this  insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  shall  not 
be  invalidated: 

1.  By  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  described  property;  nor 

2.  By  any  foreclosure  or  other  proceedings 
or  notice  of  sale  relating  to  the  property;  nor 

3.  By  any  change  in  the  title  or  ownership 
of  the  property;  nor 

4.  By  the  occuf>ation  of  the  premises  for 
purposes  more  hazardous  than  are  permitted 
by  this  policy,  provided.  That  in  case  the 
mortgagor  or  owner  shall  neglect  to  pay  any 
premium  due  under  this  policy,  the 
mortgagee  or  trustee  shall,  on  demand,  pay 
the  same. 

Provided,  also,  that  the  mortgagee  or 
trustee  shall  nobfy  the  Insurer  of  any  change 
of  ownership  or  occupancy  of  the  building  or 
increase  of  hazard  which  shall  come  to  the 
knowledge  of  said  mortgagee  or  trustee  and, 
unless  permitted  by  this  policy,  it  shall  be 
noted  thereon  and  the  mortgagee  or  trustee 
shall,  on  demand,  pay  the  premium  for  such 
increased  hazard  for  the  term  of  the  use 
thereof;  otherwise,  this  policy  shall  be  null 
and  void. 

If  this  policy  is  cancelled  by  the  Insurer,  it 
shall  continue  in  force  for  the  benefit  of  the 
mortgagee  or  trustee  for  30  days  after  written 
notice  to  the  mortgagee  or  trustee  of  such 
cancellation  and  shall  then  cease. 

Whenever  the  Insurer  shall  pay  the 
mortgagee  or  trustee  any  sum  for  loss  under 
this  policy  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor 
existed,  the  Insurer  shall,  to  the  extent  of 
such  pajTnent,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party  to 
whom  such  pa>TQent  shall  be  made,  under  all 
securities  held  as  collateral  to  the  mortgage 
debt,  or  may,  at  its  option,  pay  to  the 
mortgagee  or  trustee  the  whole  principal  due 
or  to  grow  due  on  the  mortgage  with  interest, 
and  shall  thereupon  receive  a  full  assignment 
and  transfer  of  the  mortgage  and  of  all  such 
other  securities,  but  no  subrogation  shall 
impair  the  right  of  the  mortgagee  or  trustee 
to  recover  the  full  amount  of  said  mortgagee's 
or  trustee's  claim. 

M.  Mortgagee  Obligations:  If  the  Insured 
fails  to  render  proof  of  loss,  the  named 
mortgagee  or  trustee,  upon  notice,  shall 
render  proof  of  loss  in  the  form  herein 
specified  within  60  days  thereafter  and  shall 
be  subject  to  the  provisions  of  this  policy 
relating  to  appraisal  and  lime  of  payment  and 
of  bringing  suit. 

N.  Loss  Payable  Clause  [Applicable  to 
contents  items  only]:  Loss,  if  any,  shall  be 
adjusted  with  the  Insured  and  shall  be 
payable  to  the  Insured  and  loss  payee  as  their 
interests  may  appear. 

0.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  the  insured  property,  the 
Insured  must: 

1.  Notify  the  Insurer  in  writing  as  soon  as 
practicable; 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that 
the  Insurer  maj  examine  it;  and 


3.  Within  60  days  after  the  loss,  send  the 
Insurer  a  proof  of  loss,  which  is  the  Insured's 
statement  as  to  the  amount  it  is  claiming 
under  the  policy  signed  and  sworn  to  by  the 
Insured  and  furnishing  the  following 
information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  how  the  loss 
happened; 

c.  The  Insured's  interest  in  the  property 
damaged  (for  example,  "owner")  and  the 
interests,  if  any,  of  others  in  the  damaged 
property; 

d.  The  actual  cash  value  of  each  damaged 
item  of  insured  properly  and  the  amount  of 
damages  sustained; 

e.  The  names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

f.  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not; 

g.  Details  of  any  changes  in  ownership, 
use,  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  issued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose;  and 

i.  The  amount  the  Insured  claims  is  due 
under  this  policy  to  cover  the  loss,  including 
statements  concerning: 

(1)  The  limits  of  coverage  stated  in  the 
policy:  and 

(2)  The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 

4.  Cooperate  with  the  Insurer's  adjuster  or 
representative  in  the  investigation  of  the 
claim; 

5.  Document  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amount  being  claimed; 

6.  The  insurance  adjuster  whom  the 
Insurer  hires  to  investigate  the  claim  may 
furnish  the  Insured  with  a  proof  of  loss  form, 
and  she  or  he  may  help  the  Insured  to 
complete  it.  However,  this  is  a  matter  of 
courtesy  only,  and  the  Insured  must  still 
send  the  Insurer  a  proof  of  loss  within  60 
days  after  the  loss  even  if  the  adjuster  does 
not  furnish  the  form  or  help  the  Insured 
complete  it.  In  completing  the  proof  of  loss, 
the  Insured  must  use  its  own  judgment 
concerning  the  amount  of  loss  and  the 
justification  for  the  amount. 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  to  tell  the  Insured 
whether  the  claim  will  be  approved  by  the 
Insurer. 

7.  The  Insurer  may,  at  its  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  the  Insured  will  be  required  to  sign 
and,  at  the  Insurer's  option,  swear  to  an 
adjuster's  report  of  the  loss  which  includes 
information  about  the  loss  and  the  damages 
needed  by  the  Insurer  in  order  to  adjust  the 
claim. 

8.  Any  false  statements  made  in  the  course 
of  presenting  a  claim  under  this  policy  may 
be  punishable  by  fine  or  imprisonment  under 
the  applicable  Federal  laws. 

P.  Options  After  a  Loss:  Options  the  Insurer 
may,  in  its  sole  discretion,  exercise  after  loss 
include  the  following: 

1.  Evidence  of  Loss:  If  the  Insurer 
specifically  requests  it,  in  writing,  the 


Insured  may  be  required  to  furnish  a 
complete  inventory  of  the  destroyed, 
damaged  and  undamaged  property,  including 
details  as  to  quantities,  costs,  actual  cash 
values,  amount  of  loss  claims,  and  any 
written  plans  and  specifications  for  repair  of 
the  damaged  property  which  can  reasonably 
be  made  available  to  the  Insurer. 

2.  Examination  Under  Oath  and  Access  to 
the  Condominium  Association's  Articles  of 
Association  or  Incorporation,  Property 
Insurance  Policies,  and  Other  Condominium 
Documents:  The  Insurer  may  require  the 
Insured  to: 

a.  Show  the  Insurer,  or  its  designee,  the 
damaged  property; 

b.  Be  examined  under  oath  by  the  Insurer 
or  its  designee; 

c.  Sign  any  transcripts  of  such 
examinations;  and 

d.  At  such  reasonable  times  and  places  as 
the  Insurer  may  designate,  permit  the  Insurer 
to  examine  and  make  extracts  and  copies  of 
any  condominium  documents,  including  the 
Articles  of  Association  or  Incorporation, 
Bylaws,  rules  and  regulations.  Declarations  of 
the  condominium,  property  insurance 
policies,  and  other  condominium  documents; 
and  all  books  of  accounts,  bills,  invoices  and 
vouchers,  or  certified  copies  thereof  if  the 
originals  are  lost,  pertaining  to  the  damaged 
property. 

3.  Options  to  Repair  or  Replace:  The 
Insurer  may  take  all  or  any  part  of  the 
damaged  property  at  the  agreed  or  appraised 
value  and,  also,  repair,  rebuild  or  replace  the 
property  lestroyed  or  damaged  with  other  of 
like  kind  and  quality  within  a  reasonable 
time,  on  giving  the  Insured  notice  of  the 
Insurer's  intention  to  do  so  within  30  days 
after  the  receipt  of  the  proof  of  loss  herein 
required  under  paragraph  O.  above. 

4.  Adjustment  Options:  The  Insurer  may 
adjust  loss  to  any  insured  property  of  others 
with  the  owners  of  such  property  or  with  the 
Insured  for  their  account.  Any  such 
insurance  under  this  policy  shall  not  inure 
directly  or  indirectly  to  the  benefit  of  any 
carrier  or  other  bailee  for  hire. 

Q.  When  Loss  Payable:  Loss  is  payable 
within  60  days  after  the  Insured  files  its  proof 
of  loss  (or  within  90  days  after  the  insurance 
adjuster  files  an  adjuster's  report  signed  and 
sworn  to  by  the  Insured  in  lieu  of  a  proof  of 
loss)  and  ascertainment  of  the  loss  is  made 
either  by  agreement  between  the  Insured  and 
the  Insurer  in  writing  or  by  the  filing  with 
the  Insurer  of  an  award  as  provided  in 
paragraph  S.  below. 

If  the  Insurer  rejects  the  Insured's  proof  of 
loss  in  whole  or  in  part,  the  Insured  may 
accept  such  denial  of  its  claim,  or  exercise  its 
rights  under  this  policy,  or  file  an  amended 
proof  of  loss  as  long  as  it  is  filed  within  60 
days  of  the  date  of  the  loss  or  any  extension 
of  time  allowed  by  the  Administrator. 

R.  Abandonment:  The  Insured  may  not 
abandon  damaged  or  undamaged  insured 
property  to  the  Insurer. 

However,  the  Insurer  may  permit  the 
Insured  to  keep  damaged,  insured  property 
("salvage")  after  a  loss  and  reduce  the 
amount  of  the  loss  proceeds  payable  to  the 
Insured  under  the  policy  by  the  value  of  the 
salvage. 


Federal  Register  /  Vol.  58.  No.  226  /  Friday,  November  26.  1993  /  Rules  and  Regulations     62439 


S.  Appraisal:  In  case  the  Insured  and  the 
Insurer  ihall  feil  to  agree  as  to  the  actual  cash 
value  of  the  amount  of  loss,  then: 

1.  On  the  written  demand  of  either  the 
Insurer  or  the  Insured,  each  shall  select  a 
competent  and  disinterested  appraiser  and 
notify  the  other  of  the  appraiser  selected 
within  20  days  of  such  demand. 

2.  The  appraisers  shall  first  select  a 
competent  and  disinterested  umpire  and 
foiling,  after  15  days,  to  agree  upon  such 
umpire,  then  on  the  Insurer's  request  or  the 
Insured's  request,  such  umpire  snail  be 
selected  by  a  judge  of  a  court  of  record  in  the 
State  In  which  the  insured  property  is 
located. 

3.  The  appraisers  shall  then  appraise  the 
loss,  stating  separately  actual  cash  value  and 
loss  to  each  item;  and,  failing  to  agree,  shall 
submit  their  differences,  only,  to  the  umpire. 

4.  An  award  in  writing,  so  itemized,  of  any 
two  (appraisers  or  appraiser  and  umpire) 
when  filed  with  the  Insurer  shall  determine 
the  amount  of  actual  cash  value  and  loss. 

5.  Each  appraiser  shall  be  paid  by  the  party 
selecting  him  or  her  and  the  expenses  of 
appraisal  and  umpire  shall  be  paid  by  both 
parties  equally. 

T.  Action  Against  the  Insurer.  No  suit  or 
action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  In  any  court  of  law 
or  equity  unless  all  the  requirements  of  this 
policy  shall  have  been  complied  with,  and 
unless  commenced  within  12  months  next 
after  the  date  of  mailing  of  notice  of 
disallowance  or  partial  disallowance  of  the 
claim.  An  action  on  such  claim  against  the 
Insurer  must  be  Instituted,  without  regard  to 
the  amount  in  controversy,  in  the  United 
States  District  Court  for  the  district  in  which 
the  property  shall  have  been  situated. 

U.  SubwgatJon:  In  the  event  of  any 
payment  under  this  policy,  the  Insurer  shall 
be  subrogated  to  all  the  Insured's  rights  of 
recovery  therefor  against  any  party,  and  the 
Insurer  may  require  from  the  Insured  an 
assignment  of  all  rights  of  recovery  against 
any  party  for  loss  to  the  extent  that  payment 
therefor  is  made  by  the  Insurer.  The  Insured 
shall  do  nothing  after  loss  to  prejudice  such 
rights;  however,  this  insurance  shall  not  be 
invalidated  should  the  Insured  waive  in 
writing  prior  to  a  loss  any  or  all  rights  of 
recovery  against  any  party  for  loss  occurring 
to  the  described  property. 

V.  Continuous  Lake  Flooding:  Where  the 
insured  building  has  been  inundated  by 
rising  lake  waters  continuously  for  90  days 
or  more  and  it  appears  reasonably  certain 
that  a  continuation  of  this  flooding  will  result 
in  damage,  reimbursable  under  this  policy,  to 
the  insured  building  equal  to  or  greater  than 
the  building  policy  limits  plus  the 
deductible(s)  or  the  maximum  payable  under 
the  policy  for  any  one  building  loss,  the 
Insurer  will  pay  the  Insured  the  lesser  of 
these  two  amounts  without  waiting  for  the 
further  damage  to  occur  if  the  Insured  signs 
a  release  agreeing  to: 

1.  Make  no  further  claim  under  this  policy, 
and 

2.  Not  teek  renewal  of  this  policy,  and 

3.  Not  apply  for  any  flood  insurance  under 
the  Act  for  property  at  the  property  location 
of  the  insured  building. 

If  the  policy  term  ends  before  the  insured 
building  has  been  flooded  continuously  for 


90  days,  the  provisions  of  this  paragraph  V. 
still  apply  so  long  as  the  first  building 
damage  reimbursable  under  this  policy  from 
the  continuous  flooding  occurred  before  the 
end  of  the  policy  term. 

W.  Duplicate  Policies  Not  Allowed: 
Property  may  not  bo  insured  under  more  than 
one  policy  issued  under  the  Act.  When  the 
Insurer  finds  that  duplicate  policies  are  in 
effect,  the  Insurer  shall  by  written  notice  give 
the  Insured  the  option  of  choosing  which 
policy  is  to  remain  in  effect,  under  the 
following  procedures: 

1.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  earlier  effective  date,  the 
Insurer  shall  by  the  same  written  notice  give 
the  Insured  an  opportunity  to  add  the 
coverage  limits  of  the  later  policy  to  those  of 
the  earlier  policy,  as  of  the  effective  date  of 
the  later  policy. 

2.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  v/Hh  the  later  effective  date,  the 
Insurer  shall  by  the  same  written  notice  give 
the  Insured  the  opportxmity  to  add  the 
coverage  limits  of  the  earlier  policy  to  those 
of  the  later  policy,  as  of  the  effective  date  of 
the  later  policy. 

In  either  case,  the  Insured  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written  notice. 
In  no  event  shall  the  resulting  coverage  limits 
exceed  the  statutorily  permissible  limits  of 
coverage  under  the  Act  or  the  Insured's 
insurable  interest,  whichever  is  less. 

The  Insurer  shall  make  a  refund  to  the 
Ins\ired,  according  to  applicable  National 
Flood  Insurance  Program  rules,  of  the 
premium  for  the  policy  not  being  kept  in 
effect. 

For  purposes  of  this  paragraph  W.,  the  term 
effective  date  means  the  date  coverage  that 
has  been  in  effect  without  any  lapse  was  first 
placed  in  effect.  In  addition  to  the  provisions 
of  this  paragraph  W.  for  increasing  policy 
limits,  the  usual  procedures  for  increasing 
limits  by  mid-term  endorsement  or  at 
renewal  time,  with  the  appropriate  waiting 
period,  are  applicable  to  the  policy  the 
Insured  chooses  to  keep  in  effect. 

Article  9— What  Law  Governs 
"^This  policy  is  governed  by  the  flood 

insurance  regulations  issued  by  FEMA,  the 

National  Flood  Insurance  Act  of  1968,  as 

amended  (42  U.S.C.  4001,  et  seq.)  and 

Federal  common  law. 
In  witness  whereof,  the  Insurer  has 

executed  and  attested  these  presents. 

James  L.  Witt, 

Director.  Federal  Emergency  Management 
Agency. 

(The  information  required  under  the  terms  of 
this  policy  has  been  approved  by  the  Office 
of  Management  and  Budget  under  0MB 
control  number  3067-0021). 

11.  Appendix  A  (3)  of  part  61  is  added 
to  read  as  follows: 


Amendatory  Thereof  (Hereinafter  Called  the 
Act),  and  Applicable  Federal  Regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  B] 

Residential  CondominiaiB  Baildias 
Aaaociation  Policy 

Read  the  policy  carefully.  The  coverage 
provided  is  subject  to  limitations,  resbictions 
and  exclusions. 

This  policy  covers  only  a  residential 
condominium  building  in  a  regular  program 
community.  If  the  community  reverts  to 
emergency  program  status  during  the  policy 
term  and  remains  as  an  emergency  program 
community  at  time  of  renewal,  this  policy 
cannot  be  renewed. 


Appendix  A(3) 

Federal  Emergency  Management  Agency, 
Federal  Insurance  Administration 

Standard  Flood  Insurance  Policy 

(Issued  Pursuant  to  the  National  Flood 
Insurance  Act  of  1968,  or  Any  Acts 


Insuring  Agreement 

Agreement  of  insurance  between  the 
Federal  Emergency  Management  Agency 
(FEMA),  as  Insiirer,  and  the  Insured. 

The  Insurer  insures  the  Insured  against  all 
Direct  physical  loss  by  or  from  flood  to  the 
insured  property,  based  upon: 

1.  The  Insured  having  paid  the  correct 
amount  of  premium;  and 

2.  The  Insurer's  reliance  on  the  accuracy  of 
the  information  and  statements  the  Insured 
has  furnished;  and 

3.  All  the  terms  of  this  policy,  the  National 
Flood  Insurance  Act  of  1968,  as  amended, 
and  Title  44  of  the  Code  of  Federal 
Regulations. 

On  this  basis,  the  Insured  is  insured  up  to 
the  lesser  of: 

1.  The  actual  cash  value,  except  as 
provided  in  Article  8,  not  including  any 
antique  value,  of  the  property  at  the  time  of 
loss;  or 

2.  The  amount  It  would  cost  to  repair  or 
replace  the  property  with  material  of  like 
kind  and  quality  within  a  reasonable  time 
after  the  loss. 

Article  1 — Persons  Insured 

The  following  are  insured  under  this 
policy. 

A.  The  named  Insured  condominium 
association,  unit  owners  in  the  insured 
residential  condominium  building  and  legal 
representatives; 

B.  Any  mortgagee  and  trustee  named  in  the 
application  and  declarations  page,  as  well  as 
any  other  mortgagee  or  loss  payee 
determined  to  exist  at  the  time  of  a  loss  (Sep 
Article  10,  paragraph  L),  in  the  order  of 
precedence  and  to  the  extent  of  their  interest 
but  for  no  more,  in  the  aggregate,  than  the 
interest  of  the  named  Insured. 

Article  2 — Definitions 

As  used  in  this  Policy: 

Act  means  the  National  Flood  Insurance 
Act  of  1968  and  any  acts  amendatory  thereof. 

Actual  Cash  Value  means  the  replacement 
cost  of  an  insured  item  of  property  at  the 
time  of  loss,  less  the  value  of  physical 
depreciation  as  to  the  item  damaged. 

Application  means  the  statement  made  and 
signed  by  the  Insured,  or  the  Insured's  agent, 
and  giving  information  on  the  basis  of  which 
the  Insurer  determines  the  acceptability  of 
the  risk,  the  policy  to  be  issued  and  the 
correct  premium  payment,  which  must 
accompany  the  application  in  order  for  the 
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policy  to  be  issued.  The  application  is  a  part 
of  this  flood  insurance  policy. 

Association  means  the  group  of  unif 
owners  which  manages  the  described 
Residential  Condominium  Building. 

Base  flood  means  the  flood  having  a  one 
percent  chance  of  being  equalled  or  exceeded 
in  any  given  year. 

Basement  means  any  area  of  the  bvilding, 
including  any  simken  room  or  sunken 
portion  of  a  room,  having  its  floor  suhgrade 
(below  ground  level)  on  all  sides. 

Building  means  a  walled  and  roofed 
structure,  other  than  a  gas  or  liquid  storage 
tank,  that  is  principally  above  ground  and 
affixed  to  a  permanent  site,  including  a 
walled  and  roofed  building  m  the  course  of 
construction,  alteration  or  repair  and  a 
manufactured  (i.e.,  mobde)  home  on  a 
permanent  foundation,  subject  to  Article  6, 
paragraph  H. 

Cancellation  means  that  ending  of  the 
insurance  coverage  provided  by  Siis  policy 
prior  to  the  expiration  date. 

Coastal  High  Hazard  Area  means  an  area 
subject  to  high  velocity  waters,  including 
hurricane  wave  wash  and  tsunamis. 

Coinsurance  means  that  the  Insurer's 
liability  for  loss  under  the  po/icy  shall  be  in 
an  amount  which  is  of  no  greater  proportion 
to  the  amount  of  loss  than  the  amount  of 
insurance  which  the  Insured  has  purchased 
to  cover  the  property  bears,  at  the  time  of 
loss,  to  the  value  of  the  insured  property 
under  the  terms  and  conditions  of  this  policy. 
provided,  if  the  property  is  Insxired  at  the 
time  of  loss  in  an  amount  eaual  to  the  lesser 
of  80  percent  or  more  of  its  full  replacement 
cost  or  the  maximum  amount  of  insurance 
available  under  the  National  Flood  Insurance 
Program,  the  loss  will  be  adjusted,  subject  to 
the  policy's  limit  of  coverage  and  all  of  the 
other  terms  and  conditions  of  the  policy,  as 
if  the  amount  of  insvirance  and  the  value  of 
the  insured  property  are  equal. 

Condominium  means  a  system  of 
individual  ownership  of  units  ia  a  multi-unit 
building  or  buildings  or  in  single-unit 
buildings  as  to  which  each  unif  owner  in  the 
condominium  has  an  undivided  Interest  in 
the  common  areas  of  the  building(s)  and 
facilities  that  serve  the  buildingls). 

Declarations  Page  is  a  computer  generated 
summary  of  information  furnished  by  the 
Insured  in  the  application  for  insurance.  The 
declarations  page  also  describes  the  term  of 
the  policy,  limits  of  coverage,  and  displays 
the  premium  and  the  name  of  the  Insurer. 
The  declarations  page  is  a  part  of  this  flood 
insurance  policy. 

Direct  Physical  Loss  By  or  Fmm  Flood 
means  any  loss  in  the  nature  of  actual  loss 
of  or  physical  damage,  evidenced  by  physical 
changes,  to  the  insured  property  [building  or 
personal  property)  which  is  directly  and 
proximately  caused  by  a  flood  (as  defined  in 
this  policy). 

Elevated  Building  means  a  non-basement 
building  which  has  its  lowest  elevated  floor 
raised  above  ground  level  by  foundation 
walls,  shear  walls,  posts,  piers,  pilings,  or 
columns. 

Emergency  Program  Community  means  a 
community  wherein  a  Flood  Hazard 
Boundary  Map  (FHBM)  is  in  effect  and  only 
limited  amounts  of  insurance  are  available 
under  the  Act. 


Expense  Constant  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  de&ay  the 
Federal  Government's  policywrltlng  and 
other  expenses. 

Expiration  Date  means  the  ending  of  the 
insurance  co\'erage  provided  by  this  policy 
on  the  expiration  date  shown  on  the 
declarations  page. 

Federal  policy  fee  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  debay 
certain  administrative  expenses  incurred  In 
carrying  out  the  National  Floftd  Insurance 
Program  not  covered  by  the  expense 
constant  This  fee  was  established  by  section 
1307(a)(l)(BMiii)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42  U.S.C 
4014,  and  is  not  subject  to  producers' 
commissions,  expense  allowances,  or  state  or 
local  premium  taxes. 

Flood  means: 

A.  A  general  and  tempwrary  condition  of 
partial  or  complete  inundation  of  normally 
dry  land  areas  from: 

1.  The  overflow  of  inland  or  tidal  waters. 

2.  The  unusual  and  rapid  accumulation  or 
runoff  of  surface  waters  trom  any  source. 

3.  Mudslides  (l.e.,  mudflows)  which  are 
proximately  caused  by  flooding  as  defined  in 
subparagraph  A-2  above  and  are  akin  to  a 
river  of  liquid  and  flowir\g  mud  on  the 
surfaces  of  normally  dry  land  areas  as  when 
earth  is  carried  by  a  current  of  *vater  and 
deposited  along  the  path  of  the  current. 

B.  The  collapse  or  subsidence  of  land  along 
the  shore  of  a  lake  or  other  body  of  water  as 

a  result  of  erosion  or  undermining  caused  by 
waves  or  currents  of  water  exceeding  the 
cyclical  levels  which  result  In  flooding  as 
defined  in  subparagraph  A-1  above. 

Improvements  means  fixtures,  alterations, 
or  additions  comprising  a  part  of  the  insured 
building,  including  the  units  within  the 
insured  building. 

Manufactured  home  means  a  building 
transportable  in  one  or  more  sections,  which 
is  built  on  a  permanent  chassis  and  designed 
to  be  used  with  or  without  a  permanent 
foundation  when  connected  to  the  required 
utilities.  The  term  manufactured  home  does 
not  include  park  trailers,  and  other  similar 
vehicles.  To  be  eligible  for  coverage  imder 
this  policy,  a  manufactured  home  must  be  On 
a  permanent  foundation  and,  if  located  in  a 
FEMA  designated  Special  Hazard  Area,  must 
meet  the  requirements  of  paragraph  H.  of 
Article  6. 
Mobile  home  means  a  manufactured  home- 
National  Flood  Insurance  Pivgram  means 
the  program  offload  insurance  coverage  and 
floodplain  management  administered  under 
the  Act  and  applicable  Federal  regulations  In 
title  44  of  the  Code  of  Federal  Regulations. 
subchapter  B. 

Policy  means  the  entire  written  contract 
between  the  Insured  and  the  Insurer, 
including  this  printed  form,  the  application. 
and  declarations  page,  any  endorsements 
which  may  be  Issued  and  any  renewal 
certificates  indicating  that  coverage  has  been 
instituted  for  a  new  policy  and  policy  term. 
Only  one  building,  specifically  described  by 
the  Insured  in  the  application,  may  be 
insured  under  this  policy,  unless  application 
to  cover  more  than  one  building  is  made  on 
a  form  or  in  a  format  approved  for  that 
purpose  by  the  Federal  Insurance 
Administrator. 


Post-FIRM  building  means  a  building  for 
which  the  start  of  construction  or  substantial 
improvement  occurred  after  December  31, 
1974,  or  on  or  after  the  effective  date  of  the 
initial  Flood  Insurance  Rate  Map  (FIRM)  for 
the  community  in  which  the  building  is 
located,  whichever  Is  later. 

Pre-FIBM  rated  building  means  a  building 
for  which  the  start  of  construction  or 
substantial  improvement  occurred  on  or 
before  December  31, 1974,  or  before  the 
effective  date  of  the  initial  FIRM  for  the 
community  in  which  the  budding  is  located, 
whichever  is  later. 

Probation  Additional  Premium  means  a  fiat 
charge  per  policy  term  paid  by  the  Insured  on 
all  new  and  renewal  policies  issued  covering 
property  in  a  community  that  has  been 
placed  on  probation  under  the  provisions  of 
44  CFR  59.24. 

Regular  Proffnm  Community  means  a 
community  wherein  a  FIRM  is  in  effect  and 
full  limits  of  coverage  are  available  under  the 
Act. 

Residential  Condominium  Budding  means 
a  building  owned  by  the  members  of  a 
condominium  association  containing  one  or 
more  residential  units  and  in  which  at  Inast 
75  percent  of  the  floor  area  writhin  the 
building  is  residential 

Residential  Condominium  Building 
Association  Policy  means  a  policy  oi  flood 
insurance  coverage  issued  to  an  Associnfi'on 
pursuant  to  the  Act. 

Special  hazard  area  means  an  area  having 
special  flood,  mudslide  (i.e.,  mudfiow),  and/ 
or  /lood-related  erosion  hazards,  and  shown 
on  a  FHBM  or  FIRM  as  Zone  A.  AO,  Al-30, 
AE.  A99,  AH,  AR,  VO,  Vl-30,  VE.  V.  M  or 
E. 

Unit  means  a  single  family  dwelling  unit. 
in  a  Residential  Condominium  Building 

Valued  policy  means  a  policy  contract  in 
which  the  Insurer  and  the  Insured  agree  on 
the  value  of  the  property  insured,  that  value 
being  payable  in  event  of  total  loss. 

Walled  and  Roofed  means  the  building  has 
in  place  two  or  more  exterior,  rigid  walls  and 
the  roof  is  fully  secured  so  that  the  building 
will  resist  flotation,  collapse  and  lateral 
movement. 

Article  3 — Losses  Not  Covered 

The  Insurer  only  provides  coverage  for 
direct  physical  loss  by  or  from  flood  which 
meauis  the  following  are  not  covered: 

A.  Compensation,  reimbursement  or 
allovmnce  for. 

1.  Loss  of  use  of  the  insured  property  or 
premises. 

2.  Loss  of  access  to  the  insured  property  or 
premises. 

3.  Loss  of  profits. 

4.  Loss  resulting  from  Interruption  of 
business,  profession,  or  manufacture. 

5.  Any  additional  living  expenses  incxirred 
while  the  Insured  building  is  being  repaired 
or  is  uninhabitable  for  any  reason. 

6.  Any  increased  cost  of  repair  or 
reconstruction  as  a  result  of  any  ordinance 
regulating  reconstruction  or  repair. 

7.  Any  other  economic  loss. 

B.  Losses  from  other  casualties,  including 
loss  caused  by: 

1.  Theft,  fire,  windstorm,  wind,  explosion, 
earthquake,  land  sinkage.  landslide. 
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destabilization  or  movement  of  land  resulting 
from  the  accumulation  of  water  in  subsiirface 
land  areas,  gradual  erosion,  or  any  other 
earth  movement  except  such  mudslides  (i.e., 
mudflows)  or  erosion  as  is  covered  under  the 
peril  of  flood. 

2.  Rain,  snow,  sleet,  hail  or  water  spray. 

3.  Land  subsidence,  sewer  backup,  or 
seepage  of  water  unless,  subject  to  additional 
deductibles  as  provided  for  at  Article  7,  (a) 
there  is  a  general  and  temporary  condition  of 
flooding  in  the  area,  (b)  the  flooding  is  the 
proximate  cause  of  the  land  subsidence, 
sewer  backup,  or  seepage  of  water,  (c)  the 
land  subsidence,  sewer  backup,  or  seepage  of 
water  damage  occurs  no  later  than  72  hours 
after  \hB  flood  has  receded,  and  (d)  the 
insured  building  must  be  insured,  at  the  time 
of  the  loss,  for  at  least  80  percent  of  its 
replacement  cost  or  the  maximum  amount  of 
insurance  available  imder  the  National  Flood 
Insurance  Program. 

4.  Freeang,  thawing,  or  the  pressure  or 
weight  of  ice  or  water. 

5.  Water,  moisture,  mildew,  mold  or 
mudslide  (i.e.,  mudflow)  damage  resulting 
primarily  from  any  condition  substantially 
confined  to  the  insured  building  or  from  any 
condition  which  is  within  the  Insured's 
control  (including  but  not  limited  to  design, 
structural  or  mechanical  defects,  failures, 
stoppages  or  breakages  of  water  or  sewer 
lines,  drains,  pumps,  fixtures  or  equipment). 

C  Losses  pfthe  following  nature: 

1.  A  loss  which  is  already  in  progress  as 
of  12:01  a.m.  of  the  first  day  of  the  policy 
term,  or,  as  to  any  increase  in  the  limits  of 
coverage  which  is  requested  by  the  Insured, 

a  loss  which  is  already  in  progress  as  of  12:01 
a.m.  on  the  date  when  the  additional 
coverage  becomes  effective. 

2.  A  loss  from  a  flood  which  is  confined 
to  the  premises  on  which  the  insured 
property  is  located  unless  the  flood  is 
displaced  over  two  acres  of  the  premises. 

3.  A  loss  caused  by  the  Insured's 
modification  to  the  insured  property  which 
materially  increases  the  risk  of  flooding. 

4.  A  loss  caused  intentionally  by  the 
Insured. 

5.  A  loss  caused  by  or  resulting  from 
power,  heating  or  cooling  failure,  unless  such 
failure  results  from  physical  damage  to 
power,  heating  or  cooling  equipment  situated 
on  the  premises  where  the  described  building 
or  unit  is  located,  caused  by  a  flood. 

6.  A  loss  to  any  building  or  contents 
located  on  property  leased  from  the  Federal 
Government,  arising  from  or  incident  to  the 
flooding  of  the  property  by  the  Federal 
Government  where  the  lease  expressly  holds 
the  Federal  Government  harmless,  under 
flood  insurance  issued  under  any  Federal 
Government  program,  from  loss  arising  from 
or  incident  to  the  flooding  of  the  property  by 
the  Federal  Government. 

Article  4-~PTopeTty  Covered  (Subject  to 
Articles  3,  5  and  6  Provisions.  Which  Also 
Apply  to  the  Other  Articles,  Terms,  and 
Conditiora  of  This  Policy,  Including  the 
Insuring  Agreement) 

Coverage  A— Building  Property 

This  polky  covers  the  Residential 
Condominium  Building  (the  buildingi  at  the 


premises  which  is  described  in  the 
application,  and  includes: 

1.  The  entire  building,  for  its  real  property 
elements,  including  all  units  within  the 
building  and  the  improvements  within  the 
units. 

2.  Additions  and  extensions  attached  to 
and  in  contact  with  the  building  by  means  of 
a  common  wall  (but  see  Article  6,  paraeraph 
D.2.).  y     6^  y 

3.  Fixtures,  machinery  and  equipment, 
including  the  following  property,  all  while 
within  the  building,  including  its  units,  as  to 
which  coverage  is  not  provided  under 
"Coverage  B— Personal  Property": 

•  Furnaces. 

•  Wall  Mirrors  Permanently  Installed. 

•  Permanently  Installed  Comer 
Cupboards,  Bookcases,  Paneling,  and 
Wallpaper. 

•  Ventilating  Equipment. 

•  Fire  Extinguishing  Apparatus. 

•  Venetian  Blinds. 

•  Central  Air  Conditioners. 

•  Awnings  and  Canopies. 

•  Elevator  Equipment. 

•  Fire  Sprinkler  Systems. 

•  Outdoor  Antennas  and  Aerials. 

•  Piunps  and  Machinery  for  Operating 
them. 

•  Carpet  Permanently  Installed  Over 
Unfinished  Flooring. 

•  In  the  Units  Within  the  Building, 
Installed: 

•  Built-in  Dishwashers. 

•  Garbage  Disposal  Units. 

•  Hot  Water  Heaters. 

•  Kitchen  Cabinets. 

•  Built-in  Microwave  Ovens. 

•  Plumbing  Fixtures. 

•  Radiators. 

•  Ranges. 

•  Refrigerators. 

•  Stoves. 

4.  Materials  and  supplies  to  be  used  in 
constructing,  altering  or  repairing  the 
building  while  stored  inside  a  fully  enclosed 
building: 

a.  At  the  property  address;  or 

b.  On  an  adjacent  property  at  the  time  of 
loss;  or 

c.  In  case  of  another  building  at  the 
property  address  which  does  not  have  walls 
on  all  sides,  while  stored  and  secured  to 
prevent  flotation  out  of  the  building  during 
flooding  (the  flotation  out  of  the  building 
shall  be  deemed  to  establish  the  conclusive 
presumption  that  the  materials  and  supplies 
were  not  reasonably  seciu^d  to  prevent 
flotation,  in  which  case  no  coverage  is 
provided  for  such  materials  and  supplies 
under  this  policy). 

5.  A  building  in  the  course  of  construction 
before  it  is  walled  and  roofed  subject  to  the 
following  conditions: 

a.  The  amount  of  the  deductible  for  each 
loss  occurrence  before  the  building  is  walled 
and  roofed  is  two  times  the  §  ductible  which 
is  selected  to  apply  after  the  building  is 
walled  and  roofed: 

b.  Coverage  is  provided  before  the  building 
is  walled  and  roofed  only  while  construction 
is  in  progress,  or  if  construction  is  halted,  - 
only  for  a  period  of  up  to  90  continuous  days 
thereafter,  until  construction  is  resiimed;  and 

c.  There  is  no  coverage  before  the  building 
Is  walled  and  roofed  where  the  lowest  floor. 


including  basement  floor,  of  a  non-elevated 
building  or  the  lowest  elevated  floor  of  an 
elevated  building  is  below  the  base  flood 
elevation  in  Zones  AH,  AE  or  Al-30  or  is 
below  the  base  flood  elevation  adjusted  to 
include  the  effect  of  wave  action  in  Zones  VE 
or  Vl-30.  The  lowest  floor  levels  are  based 
on  the  bottom  of  the  lowest  horizontal 
structural  member  of  the  floor  in  Zones  VE 
or  Vl-30  and  the  top  of  the  floor  in  Zones 
AH,  AE  or  Al-30. 

Coverage  B — Personal  Property 

A.  Subject  to  paragraphs  B.  and  C.  below, 
this  policy  covers  personal  property  which  is 
In  or  on  the  insiired,  fully  enclosed  building 
and  is: 

1.  Owned  by  the  unit  owners  of  the 
condominium  in  common,  i.e.,  as  to  which 
each  unit  owner  has  an  undivided  ownership 
interest;  or 

2.  Owned  solely  by  the  Condominium 
Association  and  used  exclusively  in  the 
conduct  of  the  business  affairs  of  the 
condominium. 

3.  Such  personal  property  is  also  covered 
while  stored  at  a  temporary  location,  as 
expressly  authorized  under  this  policy  (see 
Article  5,  paragraph  B.2.). 

B.  Coverage  for  personal  property  includes 
the  following  property,  whether  owned  by 
the  Association  or  unit  owner  and  subject  to 
paragraph  A.  1.  and  2.,  above,  for  which 
coverage  is  not  provided  (irrespective  of  the 
manner  in  which  the  property  is  installed  in 
or  adapted  to  the  building]  under  "Coverage 
A — Building  Property": 

•  Qothes  Washers. 

•  Clothes  Dryers. 

•  Food  Freezers. 

•  Air  Conditioning  Units  Installed  in  the 
Building. 

•  Portable  Dishwashers. 

•  Carpet,  including  wall-to-wall  carpet, 
over  finished  flooring  and  whether  or  not  it 
is  permanently  installed. 

•  Carpet  not  permanently  installed  over 
unfinished  flooring. 

•  Outdoor  equipment  and  fumit\u^  stored 
inside  the  dwelling  or  another  fully  enclosed 
building  at  the  property  address. 

•  Portable  microwave  ovens  and  "cook- 
out"  grills,  ovens  and  the  like. 

C  Limitations.  Under  this  "Coverage  B — 
Personal  Property",  the  Insured  shall  not  be 
reimbursed  for  loss  as  to  the  following 
personal  property  to  the  extent  the  loss  to 
any  one  or  more  of  such  property  exceeds, 
individually  or  in  total,  $250.00: 

•  Artwork,  including  but  not  limited  to, 
paintings,  etchings,  pictures,  tapestries,  art 
glass  windows  including  their  frames, 
statuary,  marbles,  and  bronzes; 

•  Rare  books; 

•  Necklaces,  bracelets,  gems,  precious  or 
semi-precious  stones,  watches,  articles  of 
gold,  silver,  or  platinum;  or 

•  Furs  or  any  article  containing  fur  which 
represents  its  principal  value. 

Coverage  C— Debris  Removal 

This  insurance  covers  exptense  incurred  in 
the  removal  of  debris  of,  or  on,  or  from  the 
building  or  personal  property  covered 
hereunder,  which  may  be  occasioned  by  loss 
caused  by  a  flood.  Under  these  provisions 
coverage  extends  to: 
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1.  Non-owned  debris  from  beyond  the 
boundaries  of  the  described  premises  which 
is  physically  on  the  insured  property  {l.e.,  on 
the  building  or  the  personal  property). 

2.  Parts  of  the  insured  property  anywhere: 

a.  On  the  described  premises;  and 

b.  On  property  beyond  the  boimdarles  of 
the  described  premises. 

The  total  liabihty  under  this  policy  for 
both  loss  to  projjerty  and  debris  removal 
expense  shall  not  exceed  the  amount  of 
insurance  applying  under  this  policy  to  the 
property  covered. 

Article  5 — Special  Provisions  Applicable  to 
Coverages  A,  B,  and  C 

A.  This  policy  is  not  a  valued  policy.  Loss 
will  be  paid,  provided  the  Insured  has 
purchased  a  sufficient  amount  of  coverage, 
i.e.,  in  an  amount  equal  to  the  lesser  of  the 
value  of  the  damaged  property  under  the 
terms  and  conditions  of  this  policy  (and 
regardless  of  whether  the  amount  of 
insurance  purchased  is  greater  than  such 
value)  or  the  limit  of  coverage  permitted 
under  the  Act. 

B.  Insured  Property,  Covered  Locations. 
The  building  and  personal  property  are 
covered  while  the  property  is  located: 

1.  At  the  property  address  shown  on  the 
application,  and 

2.  For  45  days  at  another  place  above 
ground  level  or  outside  of  the  special  hazard 
area,  to  which  any  of  the  insured  property 
shall  necessarily  be  removed  in  order  to 
protect  and  preserve  it  from  flood,  due  to  the 
imminent  danger  offload  (provided,  personal 
property  so  removed  must  be  placed  in  a 
fully  enclosed  building  or  otherwise 
reasonably  protected  from  the  elements  to  be 
insured  against  loss),  in  which  case  the 
reasonable  expenses  incurred  by  the  Insured, 
including  the  value  of  iu  o%vn  labor  at 
prevailing  Federal  minimum  wage  rates.  In 
moving  any  of  the  insured  property 
temporarily  away  from  the  peril  offload  shall 
be  reimbursed  in  an  amount  not  to  exceed 
S500.00.  This  policy's  deductible  amounts,  as 
provided  for  at  Article  7,  shall  not  be  applied 
to  this  reimbursement,  but  shall  be  applied 
to  any  other  benefits  under  this  policy's 
coverage. 

C  Coverage  For  Certain  Loss  Mitigation 
Measures.  When  the  insurance  under  this 
policy  covers  a  buildins,  reasonable  expenses 
incurred  by  the  Insured  for  the  purchase  of 
the  following  items  are  also  covered.  In  an 
aggregate  amount  not  to  exceed  $750.00: 

1.  Sandbags,  including  sand  to  fill  them 
and  plastic  sheeting  and  lumber  used  in 
connection  with  them; 

2.  Fill  for  temporary  levees; 

3.  Pumps;  and 

4.  Wood; 

all  for  the  purpose  of  saving  the  building  due 
to  the  imminent  danger  of  a  flood  loss, 
including  the  value  of  the  Insured's  ov«m 
labor  at  prevailing  Federal  minimnni  wage 
rates. 

The  policy's  building  deductible  amount, 
as  provided  for  at  Article  7,  shall  not  be 
applied  to  this  reimbursement,  but  shall  be 
applied  to  any  other  benefits  under  the 
policy's  building  coverage. 

For  reimbursement  under  this  paragraph  C 
to  apply,  the  following  conditions  must  be 
met: 


a.  The  insured  property  must  be  in 
imminent  danger  of  sustaining  flood  damage; 
and 

b.  The  threat  offload  damage  must  be  of 
such  imminence  as  to  lead  a  person  of 
common  prudence  to  apprehend  flood 
damage;  and 

c  A  general  and  temporary  condition  of 
flooding  In  the  area  must  occur,  even  if  the 
flooding  does  not  reach  the  Insured  property, 
or  a  le^ly  authorized  official  must  issue  an 
evacuation  order  or  other  civil  order  for  the 
community  In  which  the  Insured  property  is 
located  calling  for  measiires  to  preserve  life 
and  property  from  the  peril  of  flood. 

Article  &— Property  Not  Covered 

This  policy  shall  not  cover  any  of  the 
following: 

A.  Valuables  and  commercial  property, 
meaning-. 

1.  Accounts,  bills,  currency,  deeds, 
evidences  of  debt,  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  other  valuable  papers  or 
records,  and  personal  property  used  in  a 
business. 

2.  Personal  property  used  In  connection 
with  any  incidental  commercial  occupancy 
or  use  of  the  building. 

B.  Property  over  water  or  in  the  open, 
meaning-. 

1.  A  building  and  personal  property  in  the 
building  located  entirely  in,  on,  or  over  water 
or  seaward  of  mean  high  tide,  if  the  building 
was  newly  constructed  or  substantially 
improved  on  or  afler  October  1, 1982. 

2.  Personal  property  in  the  open. 

C.  Structures  other  titan  buildings, 
including: 

1.  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks. 

2.  Indoor  and  outdoor  swimming  pools. 

3.  Open  structures  and  personal  property 
located  in.  on,  or  over  water,  including  boat 
houses  or  any  structure  or  building  into 
which  boats  are  floated. 

4.  Underground  structures  and  equipment, 
including  wells,  septic  tanks  and  septic 
systems. 

D.  Other  real  property,  including: 

1.  Land,  land  values,  lawns,  trees,  shrubs, 
plants,  and  growing  crops. 

2.  Those  portions  of  walks,  walkways, 
decks,  driveways,  patios,  and  other  surfaces, 
all  whether  covered  or  not  and  all  of 
whatever  kind  of  construction,  located 
outside  the  perimeter,  exterior  walls  of  the 
insured  building. 

E.  Other  persona]  property,  meaning: 

1.  Animals,  livestock,  birds,  and  fish. 

2.  Aircraft 

3.  Any  self-propelled  vehicle  or  machine 
and  motor  vehicle  (other  than  motorized 
equipment  pertaining  to  the  service  of  the 
described  unit  or  building,  operated 
principally  on  the  premises  of  the  Insured, 
and  not  licensed  for  highway  use)  including 
their  parts  and  equipment. 

4.  Trailers  on  wheels  and  other  recreational 
vehicles  whether  affixed  to  a  permanent 
foundation  or  on  wheels. 

5.  Watercrafl  including  their  furnishings 
and  equipment 

6.  Personal  property  owned  by  or  In  the 
care,  custody  or  control  of  a  unit  owner. 


except  for  the  property  described  in  Article 
4  under  "Coverage  B — Personal  Property", 
paragraph  B.  of  this  policy. 

P.  Basements,  building  enclosures  lower 
than  the  elevated  floors  of  elevated  buildings, 
and  personal  property  as  follows: 

1.  In  a  special  hazard  area,  at  an  elevation 
lower  than  the  lowest  elevated  floor  of  an 
elevated  Post-FIRM  building,  including  a 
manufactured  (i.e.,  mobile]  home: 

a.  Personal  property. 

b.  Building  enclosures,  equipment, 
machinery,  fixtures  and  components,  except 
for  the  required  utility  connections  and  the 
ftxjtings,  foundation,  posts,  pilings,  piers  or 
other  foundation  walls  and  anchorage  system 
as  required  for  the  support  of  the  building. . 

2.  In  a  basement  as  defined  in  Article  2: 

a.  Personal  property. 

b.  Building  equipment,  machinery,  fixtures 
and  components,  including  finished  walls, 
floors,  ceilings  and  other  improvements, 
except  for  the  required  utility  connections, 
fiberglass  Insulation,  drywalls  and  sheetrock 
walls,  and  ceilings  but  only  to  the  extent  of 
replacing  drywalls  and  sheetrock  walls  in  an 
unfinished  manner  (i.e.,  nailed  to  framing  but 
not  taped,  painted,  or  covered). 

3.  Provided,  with  regard  to  both  1.  and  2., 
above,  the  following  building  and  personal 
projjerty  items  connected  to  a  power  source 
and  Installed  in  their  functioning  location  are 
covered  so  long  as  the  Insured  has  purchased 
building  and  personal  property  coverage,  as 
appropriate: 

•  Sump  pumps. 

•  Well  water  tanks  and  pumps. 

•  Oil  tanks  and  the  oil  in  them. 

•  Cisterns  and  the  wjter  in  them. 

•  Natural  gas  tanks  and  the  gas  in  them. 

•  Pumps  and/or  tanks  used  in  conjunction 
with  solar  energy. 

•  Furnaces. 

•  Hot  water  heaters. 

•  Clothes  washers  and  dryers. 

•  Food  freezers  and  the  food  in  them. 

•  Air  conditioners. 

•  Heat  pumps. 

•  Electrical  jimction  and  circuit  breaker 
boxes. 

•  Stairways  and  staircases  attached  to  the 
building  which  are  not  separated  from  the 
building  by  elevated  walkways. 

•  Qean-up. 

•  Elevators,  dumbwaiters,  and  relevant 
equipment,  except  for  such  relevant 
equipment  located  below  the  base  flood 
elevation  if  such  relevant  equipment  was 
installed  on  or  afler  October  1, 1987. 

G.  Property  below  ground,  meanings 
building  or  unit  and  its  contents,  including 
personal  property  and  machinery  and 
equipment,  which  are  part  of  the  building  or 
unit  where  more  than  49  percent  of  the 
actual  cash  value  of  such  building  or  unit  is 
below  ground,  unless  the  lowest  level  is  at 
or  above  the  base  flood  elevation  by  reason 
of  earth  having  been  used  as  an  insulation 
material  in  conjunction  with  energy  efficient 
building  techniques. 

H.  Certain  manufactured  homes,  meaning 
a  manufactured  (i.e.,  mobile)  home  located  or 
placed  within  a  FEMA  designated  Special 
Hazard  Area  that  is  not  anchored  to  a 
permanent  foundation  to  resist  flotation, 
collapse,  or  lateral  movement 
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1.  By  over-the-top  or  frame  ties  to  ground 
anchors;  or 

2.  In  accordance  with  manufacturer's 
specifications;  or 

3.  In  compliance  with  the  community's 
floodplain  management  requirements; 
unless  it  is  a  manufactured  (i.e.,  mobile) 
home  on  a  permanent  foundation 
coatinuously  insiu-ed  by  the  National  Flood 
Insurance  Program  at  the  same  site  at  least 
since  September  30, 1982. 

I.  Containers  such  as  but  not  limited  to  gas 
tanks  or  liquid  tanks. 

J.  Buildings  and  their  contents  made 
ineligible  for  flood  insurance  pursuant  to  the 
provisions  of  the  Coastal  Barrier  Resources 
Act,  16  U.S.C.  3501  etseq.,  and  the  Coastal 
Barrier  Improvement  Act  of  1990,  Pub.  L. 
101-591, 16  U.S.C.  3501  etseq. 

Article  7— Deductibles 

A.  Each  loss  to  the  insured  property  is 
subject  to  a  deductible  provision  under 
which  the  Insured  bears  a  portion  of  the  loss 
before  payment  is  made  under  the  policy. 

B.  The  loss  deductible  shall  apply 
separately  to  each  building  and  personal 
property  coverage  loss  including,  as  to  each, 
any  appurtenant  structure  loss  and  debris 
removal  expense. 

C.  For  any  flood  insurance  policy  issued  or 
renewed  for  any  property  located  in  Zones  A, 
AO,  AH,  Al-30,  AE,  VO,  Vl-30,  VE,  or  V 
where  the  rates  available  for  buildings  built 
before  the  effective  date  of  the  initial  Flood 
Insurance  Rate  Map  or  December  31, 1974, 
whichever  is  later,  are  used  to  compute  the 
premium,  the  amount  of  the  deductible  for 
each  loss  occurrence  is  determined  as 
follows:  The  Insurer  shall  be  liable  only 
when  such  loss  exceeds  $750.00,  or  the 
amount  of  any  higher  deductible  which  the 
Insured  selected  when  it  applied  for  this 
policy  or  subsequently  by  endorsement. 

D.  For  policies  other  than  those  described 
in  paragraph  C.  above,  the  amount  of  the 
deductible  for  each  loss  occurrence  is 
determined  as  follows:  The  Insurer  shall  be 
liable  only  when  such  loss  exceeds  $500.00, 
or  the  amount  of  any  higher  deductible 
which  the  Insured  selected  when  it  applied 
for  this  policy  or  subsequently  by 
endorsement 

E.  Notwithstanding  the  applicable 
deductible  in  paragraphs  C  or  D.  above,  an 


additional  deductible  in  the  sum  of  S250.00 
shall  apply  separately  to  each  building  and 
contents  loss  before  payment  is  made  under 
the  policy  for  land  subsidence,  sewer  backup, 
or  seepage  of  water  as  provided  for  in  Article 
3,  paragraph  B.3. 

Article  8 — Replacement  Cost  Coverage  (For 
Building  Coverage  Only) 

Subject  to  Articles  7  and  9.  this  policy  v/H.\, 
in  the  event  of  a  loss  for  which  there  is 
coverage  and  subject  to  the  limits  of  building 
coverage  purchased,  pay  the  full  cost  of 
repair  or  replacement  of  the  damaged  parts 
of  the  building  without  deduction  for 
depreciation.  Under  this  Article: 

A.  The  following  outdoor  property, 
whether  attached  to  the  insured  building  or 
not,  are  excluded  from  Replacement  Cost 
Coverage:  Antennas,  aerials,  carpeting, 
awnings,  appliances,  and  other  outdoor 
equipment. 

B.  Carpeting  inside  the  insured  building 
and  laid  over  or  affixed  to  finished  or 
unfinished  flooring  is  excluded  from 
Replacement  Cost  Coverage. 

C.  The  Insurer's  liability  for  loss  under  this 
policy  shall  not  exceed  the  smallest  of  the 
following  amounts: 

1.  The  limit  of  liability  of  this  policy 
applicable  to  the  damaged  or  destroyed 
building-,  or 

2.  The  cost  to  repair  or  replace  the  building 
or  any  part  thereof  with  material  of  like  kind 
and  quality  on  the  same  premises  and 
intended  for  the  same  occupancy  and  use;  or 

3.  The  amount  actually  and  necessarily 
expended  in  repyairing  or  replacing  said 
building  or  any  part  thereof  intended  for  the 
same  occupancy  and  use. 

D.  The  Insurer  shall  not  be  liable  for  any 
loss  on  a  Replacement  Cost  Coverage  basis 
unless  and  until  actual  repair  or  replacement 
of  the  damaged  building,  or  parts  thereof,  is 
completed. 

E.  These  Replacement  Cost  Provisions  do 
not  apply  to  any  manufactured  (i.e.,  mobile) 
home  which  when  assembled  is  not  at  least 
16  feet  wide  or  does  not  have  an  area  within 
its  perimeter  walls  of  at  least  600  square  feet 
nor  do  they  apply  to  any  loss  where  insured 
prop>erty  is  abandoned  and  remains  as  debris 
at  the  property  address  following  a  loss. 

F.  If  the  building  sustains  a  total  loss  or  if 
the  Insurer  should  pay  the  entire  building 


loss  proceeds  under  these  Replacement  Cost 
Provisions,  there  is  no  requirement  that  the 
building  be  rebuilt  at  the  insured  property 
address. 

Article  9— Coinsurance  (For  Building 
Coverage  Only) 

A.  In  consideration  of  the  rate  and  form 
under  which  this  policy  is  wntten,  it  is 
expressly  stipulated  and  made  a  condition  of 
this  contract  that  the  Insurer's  liability  for 
loss  under  this  po/icy  shall  be  in  an  amount 
which  is  of  no  greater  proportion  to  the 
amount  of  loss  than  the  amount  of  insurance 
which  the  Insured  has  purchased  to  cover  the 
insiired  property  bears,  at  the  time  of  loss,  to 
the  replacement  cost  value  of  the  insured 
property,  as  follows: 

1.  If  at  the  time  of  loss  the  total  amount  of 
insurance  applicable  to  the  insured  property 
is  the  lesser  of  80  percent  or  more  of  the  full 
replacement  cost  of  the  insxired  property  or 
the  maximum  amount  of  insurance  available 
under  the  National  Flood  Insurance  Program, 
the  loss  will  be  adjusted,  subject  to  the 
policy's  limit  of  coverage  and  all  of  the  other 
terms  and  conditions  of  this  policy,  as  if  the 
amount  of  insurance  and  the  value  of  the 
insured  property  are  equal. 

2.  If  at  the  time  of  loss  the  Insured  has  not 
purchased  the  maximum  amount  of 
insurance  available  imder  the  National  Flood 
Insurance  Program,  or  if  the  replacement  cost 
value  of  the  covered  property  at  the  time  of 
the  loss  times  80  percent  is  greater  than  the 
amount  of  insurance  purchased  to  cover  the 
property,  the  full  cost  of  replacement  or 
repair  of  the  insured  property,  subject  to  the 
terms  and  conditions  of  this  policy,  arising 
out  of  a  covered  loss,  shall  not  be  paid  and 
payment  shall  be  made  as  follows: 

To  the  extent  the  Insured  has  not 
purchased  insurance  in  an  amoimt  equal  to 
the  lesser  of  80  percent  or  more  of  the  fiill 
replacement  cost  of  the  insured  property  at 
the  time  of  loss  or  the  maximum  amount  of 
insurance  available  under  the  National  Flood 
Insurance  Program,  the  Insured  will  not  be 
reimbursed  fully  for  a  loss.  The  amount  of 
loss  to  be  paid  in  such  cases  shall  be 
determined  in  accordance  with  the  following 
formula: 


Insurance  Carried 
Insurance  Required 


X  Amount  of  Loss  =  Limit  of  Recovery 


a.  Example  1 :  Tlie  insurance  carried  is 
$500,000.00,  the  replacement  cost  value  of 


the  building  is  $1,000,000.00  (which  is 
available  under  the  National  Flood  Insurance 


Program)  and  the  amount  of  the  loss  is 
$240,000.00.  The  formula  is  applied  as 
follows: 


$500,000.00 


$1,000,000.00x80% 


X  $240,000.00  = 


$500,000.00 
$800,000.00 


X  $240,000.00  =  $149,500.00  Limit  of  Recovery  * 


'($150,000  Less  Deductible)  The  balance  of 
the  loss  in  the  sum  of  $90,500.00  is  not 
covered 


b.  Example  2:  The  insurance  carried  is 
$1,850,000.00,  the  replacement  cost  value  of 
the  building  is  $2,000,000.00  and  the  amount 


of  loss  is  $1,000,000.00.  The  formula  is  not 
applied  because  $1,850,000  exceeds 
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$1,600,000  ($2,000,000x80%).  The  Insured  is 
paid  the  full  amount  of  the  loss  ($1  Million). 
B.  In  determining  if  the  whole  amotint  of 
insurance  applicable  to  the  buUding  is  80 
percent  or  more  of  the  full  replacement  cost 
of  such  buUding: 

1.  The  replacement  cost  value  of  any 
covered  building  property  described  in 
Article  4  shall  be  included  and  the 
replacement  cost  value  of  any  building 
property  described  in  Article  4  which 
constitutes  property  not  covered  under  this 
policy  shall  not  be  included. 

2.  Regarding  improvements,  only  the 
replacement  cost  value  of  improvements 
installed  by  the  Association  shall  be 
included. 

Article  10— General  Conditions  and 
Provisions 

A.  Pair  and  Set  Qause:  If  there  is  loss  of 
an  article  which  is  part  of  a  pair  or  set,  the 
measure  of  loss  shall  be  a  reasonable  and  foir 
proportion  of  the  total  value  of  the  pair  or  set, 
giving  consideration  to  the  importance  of 
said  article,  but  such  loss  shall  not  be 
construed  to  mean  total  loss  of  the  pair  or  set. 
,     B.  Concealment.  Fraud:  This  policy  shall 
be  void,  nor  can  this  policy  be  renewed  or 
any  new  flood  insurance  coverage  be  issued 
to  the  Insured  if  any  person  insiired  under 
Article  1,  paragraph  A.,  whether  before  or 
after  a  loss,  has: 

1.  Sworn  falsely,  or  willfully  concealed  or 
misrepresented  any  material  fact;  or 

2.  Done  any  fraudulent  act  concerning  this 
insurance  (see  paragraph  E.l.d.  below);  or 

3.  Willfully  concealed  or  misrepresented 
any  fact  on  a  "Recertification  Questionnaire," 
which  causes  the  Insurer  to  issue  a  policy 
based  on  a  premium  amount  which  is  less 
than  the  premium  amount  which  would  have 
been  payable  were  it  not  for  the  misstatement 
of  fact  (see  paragraph  F.  below). 

Q  Other  Insurance:  If  a  loss  covered  by  this 
policy  is  also  covered  by  other  insurance, 
whether  collectible  or  not,  the  Insurer  will 
pay  only  the  proportion  of  the  loss  that  the 
limit  of  liability  that  applies  under  this 
policy  bears  to  the  total  amount  of  ins\irance 
covering  the  loss,  provided,  if  at  the  time  of 
loss,  there  is  other  insurance  made  available 
under  the  Act,  in  the  name  of  a  unit  owner 
which  provides  coverage  for  the  same  loss 
covered  by  this  policy,  this  policy's  coverage 
shall  be  primary  and  not  contributing  with 
such  other  insurance. 

D.  Amendments  and  Waivers.  Assignment: 
This  Standard  Flood  Insurance  Policy  cannot 
be  amended  nor  can  any  of  its  provisions  be 
waived  without  the  express  written  consent 
of  the  Federal  Insurance  Administrator.  No 
action  the  Insurer  takes  under  the  terms  of 
this  policy  can  constitute  a  waiver  of  any  of 
its  rights.  Except  in  the  case  of  1.  a  contents 
only  policy  and  2.  a  policy  issued  to  cover 

a  building  in  the  course  of  construction, 
assigimient  of  this  policy,  in  writing,  is 
allowed  upon  transfer  of  title. 

E.  Voidance.  Reduction  or  Reformation  of 
the  Coverage: 

1.  Voidance:  This  po/icy  shall  be  void  and 
of  no  legal  force  and  effect  in  the  event  that 
any  one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  from  its  inception; 


b.  The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy's  Inception  date  and  did  not  qualify  as 
a  participating  community  during  the 
policy's  term  and  before  the  occurrence  of 
any  loss; 

c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  the 
property  is  located  ceases,  in  which  case  the 
policy  shall  bo  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  ocairred  and  shall  not  be 
renewed. 

In  the  event  the  voided  policy  included  3 
policy  years  in  a  contract  term  of  3  years,  the 
Insured  shall  be  entitled  to  a  pro-rata  refund 
of  any  premium  applicable  to  the  remainder 
of  the  policy's  term; 

d.  In  the  event  any  Insured  or  its  agent  has: 

(1)  Sworn  falsely;  or 

(2)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  fact  including 
facts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  coimection  with 
the  submission  of  any  claim  brought  under 
the  policy,  in  which  case  this  entire  policy 
shall  be  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  the  wrongful 
act  ocaured  in  coimection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  the  Insured  in  a  prior  year 
and  affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiuuns,  if  any,  shall  be  subject  to  o&ets 
for  the  Insurer's  administrative  expenses 
(including  the  payment  of  agent's 
commissions  for  any  voided  policy  year)  in 
connection  with  the  issuance  of  the  policy; 

e.  The  premium  submitted  is  less  than  the 
minimimi  set  forth  in  44  CFR  61.10  in 
connection  with  any  application  for  a  new 
policy  01  po/icy  renewal,  in  which  case  the 
policy  is  void  from  its  inception  date. 

2.  Reduction  of  Coverage  Limits  or 
Reformation:  In  the  event  that  the  premium 
payment  is  not  sufficient  (whether  evident  or 
not)  to  purchase  the  amount  of  coverage 
requested  by  an  application,  renewal, 
endorsement,  or  other  form  and  paragraph 
E.l.d.  does  not  apply,  then  the  poiicy  shall 
be  deemed  to  provide- only  such  coverage  as 
can  be  purchased  for  the  entire  term  of  the 
policy,  for  the  amount  of  premium  received, 
subject  to  increasing  the  amount  of  coverage 
pursuant  to  44  CFR  61.11;  provided, 
however: 

a.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  prior  to  a  loss  and  the  Insurer 
can  determine  the  amount  of  insufficient 
premium  from  information  in  its  possession 
at  the  time  of  its  discovery  of  the  insufficient 
premium,  the  Irisurer  shall  give  a  notice  of 
additional  premium  due,  and  if  the  Insured 
remits  and  the  Insurer  receives  the  additional 
premium  required  to  purchase  the  limits  of 
coverage  for  each  kind  of  coverage  as  was 
initially  requested  by  the  Insured  within  30 
days  from  the  date  the  Insurer  gives  the 
Insured  written  notice  of  additional  premium 
due,  the  poiicy  shall  be  reformed,  from  its 
inception  date,  or,  in  the  case  of  an 
endorsement,  from  the  effective  date  of  the 


endorsement,  to  provide  flood  insurance 
coverage  in  the  amount  of  coverage  initially 
requested. 

b.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  at  the  time  of  a  loss  under  the 
policy,  the  Insurer  shall  give  a  notice  of 
premium  due,  and  if  the  Insured  remits  and 
the  Insurer  receives  the  additional  premium 
required  to  purchase  (for  the  current  policy 
term  and  the  previous  po/icy  term,  if  then 
insured)  the  limits  of  coverage  for  each  kind 
of  coverage  as  was  initially  requested  by  the 
Insured  within  30  days  from  the  date  the 
Insurer  gives  the  Insured  written  notice  of 
additional  premium  due,  the  policy  shall  be 
reformed,  from  its  inception  date,  or,  in  the 
case  of  an  endorsement,  from  the  effective 
date  of  the  endorsement,  to  provide /food 
insurance  coverage  in- the  amount  of  coverage 
initially  requested. 

c.  Under  subparagraphs  a.  and  b.  as  to  any 
mortgagee  or  trustee  named  in  the  policy,  the 
Insurer  shall  give  a  notice  of  additional 
premium  due  and  the  right  of  reformation 
shall  continue  in  force  for  the  benefit  only  of 
the  mortgagee  or  trustee,  up  to  the  amount  of 
the  Insured's  indebtedness,  for  30  days  after 
written  notice  to  the  mortgagee  or  trustee. 

F.  Policy  Renewal:  The  term  of  this  policy 
commences  on  its  inception  date  and  ends  on 
its  expiration  date,  as  shown  on  the 
declarations  page  which  is  attached  to  the 
policy.  The  Insurer  is  under  no  obligation  to: 

1.  Send  the  Insured  any  renewal  notice  or 
other  notice  that  the  po/icy  term  is  coming  to 
an  end  and  the  receipt  of  any  such  notice  by 
the  Insured  shall  not  be  deemed  to  be  a 
waiver  of  this  provision  on  the  Insurer's  part. 

2.  Assure  that  policy  changes  reGected  in 
endorsements  submitted  during  the  policy 
term  are  included  in  any  renewal  notice  or 
new  policy  sent  to  the  Insured.  Policy 
changes  includes  the  addition  of  any 
increases  in  the  amounts  of  coverage. 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premium  payment  is  received  by  the 
Insurer  at  the  office  of  the  National  Flood 
Insurance  Program  within  30  days  of  the 
expiration  date  of  this  policy,  subject  to 
paragraph  E.  above.  If  the  renewal  premium 
pay-ment  is  mailed  by  certified  mail  to  the 
Insurer  prior  to  the  expiration  date,  it  shall 
be  deemed  to  have  been  received  within  the 
required  30  days.  The  coverage  provided  by 
the  renewal  policy  is  in  effect  for  any  loss 
occurring  during  this  30-day  period  even  if 
the  loss  occurs  before  the  renewal  premium 
payment  is  received,  so  long  as  the  renewal 
premium  payment  is  received  within  the 
required  30  days.  In  all  other  cases,  this 
policy  shall  terminate  as  of  the  expiration 
date  of  the  last  policy  term  for  which  the 
premium  payment  was  timely  received  and 
in  that  event,  the  Insurer  shall  not  be 
obligated  to  provide  the  Insured  with  any 
cancellation,  termination,  policy  lapse,  or 
policy  renewal  notice. 

In  connection  with  the  renewal  of  this 
policy,  the  Insured  may  be  requested  during 
the  policy  term  to  recertify,  on  a 
Recertification  Questionnaire  the  Insurer  will 
provide,  the  rating  information  used  to  rate 
the  most  recent  application  for  or  renewal  of 
insurance. 
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Notwithstanding  the  Insiired's 
responsibility  to  submit  the  appropriate 
renewal  premium  in  sufficient  time  to  permit 
its  receipt  by  the  Insurer  prior  to  the 
expiration  of  the  policy  being  renewed,  the 
Insurer  has  established  a  business  procedure 
for  mailing  renewal  notices  to  assist  Insureds 
in  meeting  their  responsibility.  Regarding  the 
business  procedure,  evidence  of  the  placing 
of  any  such  notices  into  the  U.S.  Postal 
Service,  addressed  to  the  Insured  at  the 
address  appearing  on  its  most  recent 
application  or  other  appropriate  form 
(received  by  the  Insurer  prior  to  the  mailing 
of  the  renewal  notice),  does,  in  all  respects, 
for  purposes  of  the  National  Flood  Insurance 
Program,  presumptively  establish  delivery  to 
the  Insured  for  all  purposes  irrespective  of 
whether  the  Insured  actually  received  the 
noticei 

However,  in  the  event  the  Insurer 
determines  that,  through  any  ciicimistances, 
any  renewal  notice  was  not  placed  into  the 
U.S.  Postal  Service,  or,  if  placed,  was 
prepared  or  addressed  in  a  manner  which  the 
Insurer  determines  could  preclude  the 
likelihood  of  its  being  actually  and  timely 
received  by  the  Insured  prior  to  the  due  date 
for  the  renewal  premium,  the  following 
procedures  shall  be  fallowed: 

In  the  event  that  the  Insured  or  its  agent 
notified  the  Insurer,  not  later  than  1  year  after 
the  date  on  which  the  payment  of  the 
renewal  premium  was  due,  of  a  nonreceipt  of 
a  renewal  notice  prior  to  the  due  date  for  the 
renewal  premium,  which  the  Insurer 
determines  was  attributable  to  the  above 
circumstance,  the  Insurer  shall  mail  a  second 
bill  providing  a  revised  due  date,  which  shall 
be  30  days  after  the  date  on  whidi  the  bill 
is  mailed. 

If  the  renewal  payment  requested  by  reason 
of  the  second  bill  is  not  received  by  the 
revised  due  date,  no  renewal  shall  occur  and 
the  policy  shall  remain  as  an  expired  policy 
as  of  the  expiration  date  prescribed  on  the 
policy. 

G.  Conditions  Suspending  or  Restricting 
Insurance:  Unless  otherwise  provided  in 
writing  added  hereto,  the  Insiu^r  shall  not  be 
liable  for  loss  occurring  while  the  hazard  Is 
increased  by  any  means  within  the  control  or 
knowledge  of  the  Insured. 

H.  Liberalization  clause:  If  during  the 
period  that  insurance  is  in  force  under  this 
policy  or  within  45  days  prior  to  the 
inception  date  thereof,  should  the  Insurer 
have  adopted  under  the  Act,  any  forms, 
endorsements,  rules  or  regulations  by  which 
this  policy  could  be  extended  or  broadened, 
without  additional  premium  charge,  by 
endorsement  or  sutKtitution  of  £c>nn,  then, 
such  extended  or  broadened  insurance  shall 
inure  to  the  benefit  of  the  Insured  as  though 
such  endorsement  or  substitution  of  form  had 
been  made.  Any  broadening  or  extension  of 
this  policy  to  the  Insured's  benefit  shall  only 
apply  to  losses  occurring  on  or  after  the 
effective  date  of  the  adoption  of  any  forms, 
endorsements,  rules  or  regulations  affecting 
this  policy. 

I.  Alterations  and  Bepairs:  The  Insured 
may,  at  the  Insured's  own  expense,  make 
alterations,  additions  and  repairs,  and 
complete  structures  in  the  course  of 
construction. 


J.  Cancellation  of  Policy  By  Insured:  The 
Insured  may  cancel  this  policy  at  any  time 
but  a  refund  of  premium  money  will  only  be 
made  when: 

1.  The  Insured  cancels  a  policy  having  a 
term  of  3  years,  on  an  aimiversary  date,  and 
the  reason  for  the  cancellation  is  that 

a.  A  policy  oi  flood  insurance  has  been 
obtained  or  is  being  obtained  in  substitution 
for  this  policy  and  the  Insurer  has  received 

a  written  concurrence  In  the  cancellation 
from  any  mortgagee  of  which  the  Insurer  has 
actual  notice,  or 

b.  The  Insured  has  extinguished  the 
Insured  mortgage  debt  and  is  no  longer 
required  by  the  mortgagee  to  maintain  the 
coverage.  Refund  of  any  premixun,  under  this 
subparagraph  1.,  shall  be  pro  rata  but  with 
retention  of  the  expense  constant  and  the 
Federal  policy  fee. 

2.  The  Insiired  cancels  because  the  Insurer 
has  determined  that  the  property  is  not,  in 
fact,  in  a  special  hazard  area;  and  the  Insured 
was  required  to  purchase  flood  instirance 
coverage  by  a  private  lender  or  Federal 
agency  pursuant  to  Public  Law  93-234, 
section  102  and  the  lender  or  agency  no 
longer  requires  the  retention  of  the  coverage. 
In  this  event,  if  no  claims  have  been  paid  or 
are  pending,  the  premium  payments  will  be 
refunded  in  full,  according  to  applicable 
National  Flood  Insurance  Program 
regulations. 

K.  Loss  Clause:  Payment  of  any  loss  under 
this  policy  shall  not  reduce  the  amount  of 
insurance  applicable  to  any  other  loss  during 
the  policy  term  which  arises  out  of  a  separate 
occurrence  of  the  peril  insured  against 
hereunder,  provided,  that  all  loss  arising  out 
of  a  continuous  or  protracted  occurrence 
shall  bo  deemed  to  constitute  loss  arising  out 
of  a  single  occurrence. 

L  Mortgage  Clause:  (Applicable  to  building 
coverage  only  and  effective  only  when  the 
policy  is  made  paj-able  to  a  mortgagee  or 
trustee  named  in  the  application  and 
declarations  page  attached  to  this  policy  or 
of  whom  the  Insurer  has  actual  notice  prior 
to  the  payment  of  loss  proceeds  imder  this 
policy.) 

Loss,  if  any,  under  this  policy,  shall  be 
payable  to  the  aforesaid  as  mortgagee  or 
trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the 
property  described  in  which  tiie  aforesaid 
may  have  an  interest  as  mortgagee  or  trustee, 
in  order  of  precedence  of  said  mortgages,  and 
this  insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  shall  not 
be  invalidated: 

1.  By  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  described  property;  nor 

2.  By  any  foreclosure  or  other  proceedings 
or  notice  of  sale  relating  to  the  property;  nor 

3.  By  any  change  in  the  title  or  ownership 
of  the  property;  nor 

4.  By  the  occupation  of  the  premises  for 
purposes  more  hazardous  than  are  permitted 
by  this  policy,  provided,  that  it  in  case  the 
mortgagor  or  owner  shall  neglect  to  pay  any 
premium  due  under  this  policy,  the 
mortgagee  or  trustee  shall,  on  deioand,  pay 
the  same. 

Provided,  also,  that  the  mortgagee  or 
trustee  shall  notify  the  Insurer  of  any  change 
of  ownership  at  occupancy  of  the  building  or 


increase  of  hazard  which  shall  come  to  the 
knowledge  of  said  mortgagee  or  trustee  and, 
unless  permitted  by  this  policy,  it  shall  be 
noted  thereon  and  the  mortgagee  or  trustee 
shall,  on  demand,  pay  the  {jremium  for  such 
increased  hazard  for  the  term  of  the  use 
thereof;  otherwise,  this  policy  shall  be  null 
and  void. 

If  this  policy  is  cancelled  by  the  Insurer,  it 
shall  continue  in  force  for  the  benefit  of  the 
mortgagee  or  trustee  for  30  days  after  written 
notice  to  the  mortgagee  or  trustee  of  such 
cancellation  and  shall  then  cease. 

Whenever  the  Insurer  shall  pay  the 
mortgagee  or  trustee  any  simi  for  loss  under 
this  policy  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor 
existed,  the  Insiirer  shall,  to  the  extent  of 
such  payment,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party  to 
whom  such  payment  snail  be  made,  under  all 
securities  held  as  collateral  to  the  mortgage 
debt,  or  may,  at  its  option,  pay  to  the 
mortgagee  or  trustee  the  whole  principal  due 
or  to  grow  due  on  the  mortgage  with  interest, 
and  shall  thereupon  receive  a  full  assignment 
and  transfer  of  the  mortgage  and  of  all  such 
other  securities,  but  no  subrogation  shall 
impair  the  right  of  the  mortgagee  or  trustee 
to  recover  the  ftill  amount  of  said  mortgagee's 
or  trustee's  claim. 

M.  Mortgagee  Obligations:  If  the  Insured 
fails  to  render  proof  of  loss,  the  named 
mortgagee  or  trustee,  upon  notice,  shall 
render  proof  of  loss  in  the  form  herein 
specified  within  60  days  thereafter  and  shall 
be  subject  to  the  provisions  of  this  policy 
relating  to  appraisal  and  time  of  payment  and 
of  bringing  suit. 

N.  Loss  Payable  Clause  {Applicable  to 
contents  items  only):  Loss,  if  any,  shall  be 
adjusted  with  the  Insured  and  shall  be 
payable  to  the  Insured  and  loss  payee  as  their 
interests  may  app)ear. 

0.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  the  insured  property,  the 
Insured  must: 

1.  Notify  the  Insurer  in  writing  as  soon  as 
practicable; 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that 
the  Insurer  may  examine  it;  and 

3.  Within  60  days  after  the  loss,  send  the 
Insurer  a  proof  of  loss,  which  is  the  Insured's 
statement  as  to  the  amount  it  is  claiming 
under  the  policy  signed  and  sworn  to  by  the 
Insured  and  furnishing  the  following 
information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  how  the  loss 
happened; 

c.  The  Insured's  interest  in  the  property 
damaged  (for  example,  "owner")  and  the 
interests,  if  any,  of  others  in  the  damaged 
property; 

d.  The  actual  cash  value  or  replacement 
cost,  whichever  is  appropriate,  of  each 
damaged  item  of  insured  properfy  and  the 
amount  of  damages  sustained; 

e.  The  names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

f.  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not; 


62446 


Federal  Register  /  Vol.  58,  No.  226  /  Friday.  November  26.  1993  /  Rules  and  Regiilations 


g.  Details  of  any  changes  In  ownership, 
use,  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  Issued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose;  and 

i.  The  amount  the  Insured  claims  is  due 
under  this  policy  to  cover  the  loss,  including 
statements  concerning; 

(1)  The  limits  of  coverage  stated  in  the 
policy;  and 

(2)  The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 

4.  Coo{)erate  with  the  Insurer's  adjuster  or 
representative  in  the  investigation  of  the 
claim; 

5.  Document  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amount  being  claimed; 

6.  The  insurance  adjuster  whom  the 
Insurer  hires  to  investigate  the  claim  may 
furnish  the  Insured  with  a  proof  of  loss  form, 
and  she  or  he  may  help  the  Insured  to 
complete  it.  However,  this  is  a  matter  of 
courtesy  only,  and  the  Insured  must  still 
send  the  Insurer  a  proof  of  loss  within  60 
days  after  the  loss  even  if  the  adjuster  does 
not  furnish  the  form  or  help  the  Insured 
complete  it.  In  completing  the  proof  of  loss, 
the  Insured  must  use  its  own  judgment 
concerning  the  amount  of  loss  and  the 
justification  for  the  amount. 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  to  tell  the  Insiired 
whether  the  claim  will  be  approved  by  the 
Insurer. 

7.  The  Insurer  may,  at  its  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  the  Insured  will  be  required  to  sign 
and,  at  the  Insurer's  option,  swear  to  an 
adjuster's  report  of  the  loss  which  includes 
information  about  the  loss  and  the  damages 
needpd  by  the  Insurer  in  order  to  adjust  the 
claim. 

8.  Any  false  statements  made  in  the  course 
of  presenting  a  claim  under  this  policy  may 
be  punishable  by  fine  or  imprisonment  under 
the  applicable  Federal  laws. 

P.  Options  After  a  Loss:  Options  the  Insurer 
may,  in  its  sole  discretion,  exercise  after  loss 
include  the  following: 

1.  Evidence  of  Loss  If  the  Insurer 
specifically  requests  it,  in  writing,  the 
Insured  may  be  required  to  furnish  a 
complete  inventory  of  the  destroyed, 
damaged  and  imdamaged  property,  including 
details  as  to  quantities,  costs,  actual  cash 
values  or  replacement  cost  (whichever  is 
appropriate),  amount  of  loss  claims,  and  any 
written  plans  and  specifications  for  repair  of 
the  damaged  property  which  can  reasonably 
be  made  available  to  the  Insurer. 

2.  Examination  Under  Oath  and  Access  to 
the  Condominium  Association's  Articles  of 
Association  or  Incorporation.  Property 
Insurance  Policies,  and  Other  Condominium 
Documents:  The  Insurer  may  require  the 
Insured  to: 

a.  Show  the  Insurer,  or  its  designee,  the 
damaged  property; 

b.  Be  examined  under  oath  by  the  Insurer 
or  its  designee; 

c.  Sign  any  transcripts  of  such    ' 
examinations;  and 

d.  At  such  reasonable  times  and  places  as 
the  Insurer  may  designate,  permit  the  Insxirer 


to  examine  and  make  extracts  and  copies  of 
any  condominium  documents,  including  the 
Articles  of  Association  or  Incorporation, 
Bylaws,  rules  and  regulations.  Declarations  of 
the  condominium,  property  insurance 
policies,  and  other  condominium  documents; 
and  all  books  of  accounts,  bills,  invoices  and 
vouchers,  or  certified  copies  thereof  if  the 
originals  are  lost,  pertaining  to  the  damaged 
property. 

3.  Options  to  Repair  or  Replace:  The 
Insurer  may  take  all  or  any  part  of  the 
damaged  property  at  the  agreed  or  appraised 
value  and,  also,  repair,  rebuild  or  replace  the 

f)roperty  destroyed  or  damaged  with  other  of 
ike  kind  and  quality  within  a  reasonable 
time,  on  giving  the  Insured  notice  of  the 
Insurer's  intention  to  do  so  within  30  days 
after  the  receipt  of  the  proof  of  loss  herein 
required  under  paragraph  O.  above. 

4.  Adjustment  Options:  The  Insurer  may 
adjust  loss  to  any  insured  property  of  others 
with  the  owners  of  such  property  or  with  the 
Insured  for  their  account.  Any  such 
insurance  under  this  policy  shall  not  inure 
directly  or  indirectly  to  the  benefit  of  any 
carrier  or  other  bailee  for  hire. 

Q.  IVhen  Loss  Payable:  Loss  is  payable 
within  60  days  after  the  Insured  files  its  proof 
of  loss  (or  within  90  days  after  the  insurance 
adjuster  files  an  adjuster's  report  signed  and 
sworn  to  by  the  Insured  in  lieu  of  a  proof  of 
loss)  and  ascertainment  of  the  loss  is  made 
either  by  agreement  between  the  Insured  and 
the  Insurer  in  writing  or  by  the  filing  with 
the  Insurer  of  an  award  as  provided  in 
paragraph  S.  below. 

If  the  Insurer  rejects  the  Insured's  proof  of 
loss  in  whole  or  in  part,  the  Insured  may 
accept  such  denial  of  its  claim,  or  exercise  its 
rights  under  this  policy,  or  file  an  amended  * 
proof  of  loss  as  long  as  it  is  filed  within  60 
days  of  the  date  of  the  loss  or  any  extension 
of  time  allowed  by  the  Administrator. 

R.  Abandonment:  The  Insured  may  not 
abandon  damaged  or  undamaged  insured 
property  to  the  Insurer. 

However,  the  Insurer  may  permit  the 
Insured  to  keep  damaged,  insured  property 
("salvage")  after  a  loss  and  reduce  the 
amount  of  the  loss  proceeds  payable  to  the 
Insured  under  the  policy  hy  the  value  of  the 
salvage. 

5.  Appraisal:  If  at  any  time  after  a  loss,  the 
Insurer  is  unable  to  agree  with  the  Insured  as 
to  the  actual  cash  value — or,  if  applicable, 
replacement  cost — of  the  damaged  property 
so  as  to  determine  the  amount  of  loss  to  be 
paid  to  the  Insured,  then: 

1.  On  the  written  demand  of  either  the 
Insurer  or  the  Insured,  each  shall  select  a 
competent  and  disinterested  appraiser  and 
notify  the  other  of  the  appraiser  selected 
within  20  days  of  such  demand. 

2.  The  appraisers  shall  first  select  a 
competent  and  disinterested  umpire  and 
failing,  after  15  days,  to  agree  upon  such 
umpire,  then  on  the  Insurer's  request  or  the 
Insured's  request,  such  umpire  shall  be 
selected  by  a  judge  of  a  court  of  record  in  the 
State  in  which  the  insured  property  is 
located. 

3.  The  appraisers  shall  then  appraise  the 
loss,  stating  separately  replacement  cost, 
actual  cash  value  and  loss  to  each  item;  and, 
failing  to  agree,  shall  submit  their 
differences,  only,  to  the  umpire. 


4.  An  award  in  writing,  so  itemized,  of  any 
two  (appraisers  or  appraiser  and  umpire) 
when  filed  with  the  Insurer  shall  determine 
the  amount  of  actual  cash  value  and  loss  or, 
should  this  policy's  replacement  cost 
provisions  apply,  the  amount  of  the 
replacement  cost  and  loss. 

5.  Each  appraiser  shall  be  paid  by  the  party 
selecting  him  or  her  and  the  expenses  of 
appraisal  and  umpire  shall  be  paid  by  both 
parties  equally. 

T.  Action  Against  the  Insurer  No  suit  or 
action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law 
or  equity  unless  all  the  requirements  of  this 
policy  shall  have  been  complied  with,  and 
unless  commenced  within  12  months  next 
after  the  date  of  mailing  of  notice  of 
disallowance  or  partial  disallowance  of  the 
claim.  An  action  on  such  claim  against  the 
Insurer  must  be  instituted,  without  regard  to 
the  amount  in  controversy,  in  the  United 
States  District  Court  for  the  district  in  which 
the  property  shall  have  been  situated. 

U.  Subrogation:  In  the  event  of  any 
payment  under  this  policy,  the  Insurer  shall 
be  subrogated  to  all  the  Insured's  rights  of 
recovery  therefor  against  any  party,  and  the 
Insurer  may  require  from  the  Insured  an 
assignment  of  all  rights  of  recovery  against 
any  party  for  loss  to  the  extent  that  payment 
therefor  is  made  by  the  Insurer.  The  Insured 
shall  do  nothing  after  loss  to  prejudice  such 
rights;  however,  this  insurance  shall  not  be 
invalidated  should  the  Insured  waive  in 
writing  prior  to  a  loss  any  or  all  rights  of 
recovery  against  any  party  for  loss  occurring 
to  the  described  property. 

V.  Continuous  Lake  Flooding:  Where  the 
insured  building  has  been  inundated  by 
rising  lake  waters  continuously  for  90  days 
or  more  and  it  appears  reasonably  certain 
that  a  continuation  of  this  flooding  will  result 
in  damage,  reimbursable  under  this  policy,  to 
the  insured  building  equal  to  or  greater  than 
the  building  poiicy  limits  plus  the 
deductible(s)  or  the  maximum  payable  under 
the  policy  for  any  one  building  loss,  the 
Insurer  will  pay  the  Insured  the  lesser  of 
these  two  amounts  without  waiting  for  the 
further  damage  to  occur  if  the  Insured  signs 
a  release  agreeing  to: 

1.  Make  no  further  claim  under  this  policy, 
and 

2.  Not  seek  renewal  of  this  policy,  and 

3.  Not  apply  for  any  flood  insurance  under 
the  Act  for  property  at  the  property  location 
of  the  insured  building. 

If  the  policy  term  ends  before  the  insured 
buildinghss  been  flooded  continuously  for 
90  days,  the  provisions  of  this  paragraph  V. 
still  apply  so  long  as  the  first  building 
damage  reimbursable  under  this  policy  from 
the  continuous  flooding  occurred  before  the 
end  of  the  policy  term. 

W.  Duplicate  Policies  Not  Allowed: 
Property  may  not  be  insured  under  more  than 
one  policy  issued  under  the  Act.  When  the 
Insurer  finds  that  duplicate  policies  are  in 
effect,  the  Insurer  shall  by  written  notice  give 
the  Insured  the  option  of  choosing  which 
policy  is  to  remain  in  effect,  under  the 
following  procedures: 

1.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  vnth  the  earlier  effective  date,  the 
Insurer  shall  by  the  same  written  notice  give 
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the  Insured  an  opportunity  to  add  the 
coverage  limits  of  the  later  policy  to  those  of 
the  earlier  policy,  as  of  the  effective  date  of 
the  later  policy. 

2.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  later  effective  date,  the 
Insurer  shall  by  the  same  written  notice  give 
the  Insured  the  opportimity  to  add  the 
coverage  limits  of  the  earlier  policy  of  those 
of  the  later  policy,  as  of  the  effective  date  of 
the  later  policy. 

In  either  case,  the  Insured  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written  notice. 
In  no  event  shall  the  resulting  coverage  limits 
exceed  the  statutorily  permissible  limits  of 
coverage  under  the  Act  or  the  Insured's 
insurable  Interest,  whichever  is  less. 

The  Insurer  shall  make  a  refund  to  the 
Insured,  according  to  applicable  National 
Flood  Insurance  Program  rules,  of  the 
premium  for  the  policy  not  being  kept  in 
effect. 

For  purposes  of  this  paragraph  W.,  the  term 
effectivt  date  means  the  date  coverage  that 
has  been  in  effect  without  any  lapse  was  first 
placed  in  effect  In  addition  to  the  provisions 
of  this  paragraph  W.  for  increasing  policy 


limits,  the  usual  procedures  for  increasing 
limits  by  mid-term  endorsement  or  at 
renewal  time,  with  the  appropriate  waiting 
period,  are  applicable  to  the  policy  the 
jnsured  chooses  to  keep  in  effect 

Article  1 1—What  Law  Governs 
This  policy  is  governed  by  the  flood 

insurance  regulations  issued  by  FEMA.  the 

National  Flood  Insurance  Act  of  1968,  as 

amended  (42  U.S.C  4001,  et  seq.)  and 

Federal  common  law. 
In  witness  whereof,  the  Insurer  has 

executed  and  attested  these  presents. 

James  L  Witt, 

Director,  Federal  Emergency  Management 
Agency. 

(The  information  required  under  the  terms  of 
this  policy  has  been  approved  by  the  Office 
of  Management  and  Budget  imder  ONffl 
control  number  3067-0021.) 

PART  62— SALE  OP  INSURANCE  AND 
ADJUSTMENT  OP  CLAIMS 

12.  The  authority  citation  for  part  62 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978. 43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979,  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

§62.3    [Amended] 

13.  Section  62.3  is  amended  as 
follows: 

a.  By  revising  paragraph  (b)  to  read  as 
follows: 


(b)  National  Con-Serv,  Inc.,  whose 
offices  are  located  in  Rockville, 
Maryland,  is  the  servicing  agent  for  the 
Federal  Insurance  Administration. 

b.  By  removing  paragraph  (d). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  November  12, 1993. 
James  L  Witt, 
Director. 
[FR  Doc.  93-28487  Filed  11-24-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Orders  In  Motor  Carrier  Safety 
Enforcement  Cases 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  agency  decisions. 

SUMMARY:  This  dociunent  gives  notice  of 
the  Decisions  and  Orders  served  from 
February  8. 1993,  to  September  30, 
1993,  concerning  motor  carrier  and 
hazardous  materials  proceedings 
conducted  pursuant  to  49  CFR  Part  386. 
These  Orders  include  both  those  issued 
by  the  Associate  Administrator  for 
Motor  Carriers  and  those  decided  by 
Administrative  Law  Judges  and  adopted 
by  the  Associate  Administrator.  Earlier 
motor  carrier  safety  enforcement 
decisions  were  published  previously  on 
March  31. 1993  (58  FR  16916).  June  26. 
1992  (57  FR  28709).  October  26.  1990 
(55FR  43264)  and  January  29.  1990  (55 
FR  2924). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Oiarles  Medalen,  Office  of  Chief 
Counsel.  Federal  Highway 
Administration  (202)  366-1354.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m..  et.,  Monday  through 
Friday,  except  legal  Federal  holidays. 
SUPPLEMENTARY  INFONMATION:  The 
following  orders  are  being  pabiishBd: 


Name 


Monson  Truoi(ing.  Inc 
Exide  Corporation 

Payna,  Inc. 


Used  Equipment  Saiss.  Inc  .... 
Forsyth  Milk  Hauling  Co..  Inc. 

Carry   Companies   of   Illinois. 

Inc. 
Mr.  Nk*'s  Transpofatioo  and 

Brokerage,  Inc. 
Trailer  Shuttle  Systems,  Inc  ... 

F  &  L  0«  Co..  Inc 

Browning-Fente  Industries  of 

Alabama.  Inc.. 
Amencan     Diversified     Con- 

structon,  Irtc. 

Elkins  Distributing  Co.,  Inc  

L  P.  Reming,  Jr.,  Hauling,  Inc 
James  Kelton.  Sr.  d/b/a  Kelton 

Tours. 
Natk>naJ  Retail  Transportatkxi, 

Inc.. 
Trailer  Shuttle  Systems,  Inc  ... 
Browning-Ferris   Industries  of 

Alabama.  Inc.. 

PQT  Trucking,  Inc 

John  Steven  Johnson 

Northeastern    Poly    Products, 

Inc. 
PQT  TmcWng.  Inc 


DoctatMo. 


PA-«3-001- 
561 

R1-91-03 
91-GA-020- 

SA 
R5-B3-348 

R1-92-147 

R1 -92-425 
R3-92-005 
93-AL-027- 

SH 
90-TN-043- 

SA 
R3-S1-228 
R3-91-159 
90-AL-028- 

SA 
R1-92-03 

R1-92-425 
93-AL-027- 

SH 
R3-92-278 
R9-e9-058 
92-207 

R3-92-278 


ftunt 

Docket  no. 

PQT  TnjcWng,  Inc 

R3-a2-27B 

WOP  Transportation.  Inc 

Owrings  Transport  Inc  

Otto  Brehm.  Inc 

Lakevlew  Famw,  Inc 

91-KY-<K7- 

SA 
R3-81-198 
R1-9e-132 

Bill  Carter  TmcWng,  Inc 

Allen  A.  West 

W3-91-279 
•1-196 

Northeastern    Poly   Products.! 

Inc. 
Twenty-el^t    Motor    Carrier 

Safety  Cases. 

82-207 

(23  U.S.C  315;  49  CFR  1.48) 

Issued  On:  November  16, 19S3. 
Rodney  E.  Slater. 
Federal  High  way  Administrator. 

Before  the  Federal  Highw^ 
Administration:  In  the  Matter  of  Moaaon 
Trucking,  Inc.,  Respondent;  Docket  No.  R5- 
93-097. 

Order  Granting  an  Extension  omme 

On  September  9. 1993.  theRegional 
Director,  Region  5.  filed  a  motion  for 
final  order  on  a  December  4. 1992, 
notice  of  claim  citing  Monson  Trucicmg. 
Inc.,  (Monson)  with  38  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations.  1 

MonsoB  reqxmded  in  a  letter  dated 
September  22, 1993,  stating  that  It  did 
not  receive  the  Regional  Director's 
motion  for  final  order  until  September 
15  and  requesting  an  additional  14  days 
to  r^ly  to  the  motion.  The  carrier 
asserts  that  the  additional  Ume  is 
necessary  to  permit  it  to  adeqnately 
review  aiid  address  the  issues  raised  in 
the  motion.  The  Regional  Director  has 
not  responded  to  Monson  s  request. 

Therefora.  pursuant  to  49  CFR  386.33, 
I  find  that  good  cause  has  been  showo 
for  granting  the  time  extension. 

It  is  htreoy  ordered  that  Modsoq 
Trucidng's  request  for  an  extension  of 
time  to  reply  to  the  Regional  Diredor'a 
motion  for  final  order  is  granted. 
Monson  shall  have  until  Wednes(tay, 
October  6. 1993.  to  respond  to  the 
September  9, 1993.  motion. 

Dated:  September  30. 1993. 

John  P.  Eicher. 

Acting  Associate  Administrator^^fator 
Carriers. 

Before  the  Federal  Highway 
Administration;  In  the  matter  of  Exide 
Corporation.  Respondent;  Docket  No.  RA-93- 
001-561. 

Order 

This  matter  comes  before  me  oa  a 
motion  for  final  order  by  the  RegioBfil 
Director,  Region  3.  This  proceeding  is 
governed  by.  the  Rules  of  Practice  isr 


1 1  nots  thai  the  Regional  Director's  moUon  did 
nol  Indude  a  copy  of  the  notice  of  r\^im 


Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings.  49  C.F.R.  part 
386. 

Backgroimd 

In  a  notice  of  claim  dated  February  8, 
1993,  Respondent  Exide  Corporation 
was  cited  for  25  violations  of  Federal 
Motor  Carrier  Safety  Regulations 
{FMCSRs).  Twenty-two  of  these 
violations  were  for  the  repeated  use  of 
a  driver  who  had  tested  positive  for  the 
use  of  controlled  substances.  These 
coiuits  were  dted  as  substantial  health 
or  safety  violations  of  49  CFR  391.11(a) 
and  391.95(a)  and  a  penalty  of  $220,000 
was  assessed.  The  three  remaining 
counts  involved  the  use  of  three  other 
drivers  without  first  receiving  the 
results  of  preemplqyment  controlled 
substances  tests  for  each  driver.  These 
counts  were  cited  as  a  serious  pattern  of 
violations  of  49  CFR  391.11(a)  and 
391.103(a)  and  a  penalty  of  $3,000  was 
assessed  for  these  violations.  Notices  of 
investigation  and  abatement  were 
included  with  the  notice  of  claim. 

By  letter  dated  February  19. 1993. 
Exide  responded  to  these  notices 
through  coimsel  requesting  a  hearing 
"to  determine  if  any  violations  did 
occur  and  if  they  did,  whether  they 
were  of  a  serious  or  substantial  nature." 
Exide's  only  specific  denial,  however, 
was  that  the  alleged  violations  were 
neitljer  "serious  or  substantial." 

The  Regional  Director's  June  28 
motion  for  a  final  order  asserts  that 
Exide's  response  failed  to  comply  with 
the  requirements  of  49  CFR  386.14  in 
that  it  failed  to  list  all  material  facts 
believed  to  be  in  dispute.  The  Regional 
Director  opposes  the  request  for  a 
hearing  and  asks  that  the  Associate 
Administrator  find  the  facts  to  be  as 
alleged  in  the  notice  of  claim  and  to 
impose  a  total  penalty  of  $223,000  as 
assessed  in  the  notice  of  claim.  Attached 
to  the  Regional  Director's  motion  is 
evidence  supporting  the  violations 
alleged  in  the  notice  of  claim. 

On  July  6  Exide  answered  the  motion 
for  final  order  opposing  it  and 
reitflrating  Exide's  request  for  a  hearing. 
The  Regional  Director  replied  to  Exide's 
answer  on  July  12  and  supplemented 
his  reply  on  September  1. 

Discussion 

1.  Violations  of  the  Federal  Motor 
Carrier  Safety  Regulations 

If*  motor  carrier  contests  the  charges 
against  it  and  seeks  a  hearing,  its  reply 
"*mist  contain  •  *  *  an  admission  or 
denial  of  each  allegation  of  the  claim 
•  •  •  and  a  concise  statement  of  the 
facts  constituting  each  defense  *  *  *." 
49  CFR  386.14(b)(1).  In  addition,  "la) 
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request  for  a  hearing  must  list  all 
material  facts  believed  to  be  In  disputa  " 
49  CFR  386.14(b)(2).  I  find  that  Exide's 
response  of  Febraary  19  does  not  meet 
the  requirements  of  Part  388. 

A  motion  for  final  order  is  analogous 
to  a  motion  for  summary  judgment.  See. 
e.g..  In  re  Forsyth  Milk  Hauling  Co..  Inc . 
58  FR  16,983  (FHWA  Order  1993) 
(affirmed  by  Final  Order  Sept.  23. 1993). 
The  Regional  Director  has  submitted 
documentary  evidence  supporting  his 
motion  for  a  final  order,  "mis 
documentary  evidence  establishes  a 
prima  facie  case  that  Exide  violated  the 
safety  regulations  cited  in  the  notice  of 
claim.  Exide  has  not  submitted  evidence 
or  argimaent  tending  to  rebut  the 
R^onal  Director's  pnma/ade  case. 

The  Associate  Administrator  has  held 
in  numerous  cases  that  when  a  carrier 
seeks  a  hearing  under  49  CFR  386.14 
that  is  opposed  by  the  Regional  DiiBctor 
with  sufficient  endence,  then  simple 
denials  will  not  suffice  and  the  carrier 
must  properly  support  its  hearing 
request  In  re  Kelton  Tours.  FHWA 
Docket  No.  90-AL-O28-SA,  Final  Order 
at  2  (July  28, 1993).  citing  In  re  Bryant 
Trucking,  58  FR  16.968  (FHWA  1997) 
(Final  Order).  To  the  extent  that  Exide's 
February  19  response  can  be  read  to 
deny  any  facts  alleged  in  the  notice  of 
claim,  I  find  such  bare  denial  to  be 
insufficient  to  support  Exide's  request 
for  a  hearing  in  view  of  the  Regional 
Director's  prima  fade  case. 

Accordingly.  I  deny  Exide's  request 
for  a  hearing  and  I  find  that  Exide 
violated  the  FMCSRs  as  alleged  tn  the 
notice  of  claim  by  requiring  or 
permitting  Thomas  A.  Hodges  to  drive 
a  commercial  motor  vehicle  in  inter^ate 
commerce  on  the  dates  cited  in  Exhibit 
A  to  the  notice  of  claim,  despite  Mr. 
Hodges'  positive  controlled  substances 
test  whidi  rendered  him  unqualified  to 
drive,  and  by  requiring  or  permitting 
Donald  Allen  Green.  Michael  L 
Gannon,  and  Mark  E.  Sanders  to  drive 
commercial  motor  vehicles  in  interstate 
commerce  on  the  dates  cited  in  Exhibit 
B  to  the  notice  of  claim,  despite  Exide's 
failure  to  complete  the  required 
preemployment  controlled  substances 
testing  for  these  drivers. 

2.  Penalty  Determinations 

The  notice  of  claim  states  that 
requiring  or  permitting  a  driver  to  drive 
a  commardal  motor  vehicle  In  interstate 
commerce,  after  that  driver  has  tested 
positive  for  controlled  substances, 
constitutes  a  "substantial  health  or 
safety  violation"  of  the  FMCSRs  and 
that,  in  this  case,  requiring  or  peimitting 
three  diivars  to  opoate  commercial 
motor  vehicles  in  interstate  commerce 
without  first  complodng  the  tequiied 


controlled  substances  testing  amounts  to 
a  "serious  pattern  of  safety  violations." 

Exide  specifically  challenges  the 
Regional  Director's  assertion  that  the 
use  of  a  driver  who  tested  positive  for 
controlled  substances  amounts  to  a 
substantial  health  or  safety  violation. 
Exide  aiyies  that  the  Regional  Director 
must  demonstrate  that  the  use  of  this 
driver,  who  tested  positive  more  than  a 
week  before  the  first  of  the  22  instances 
cited  in  the  notice  of  claim,  resulted  in 
serious  personal  injury  or  death  or 
could  have  reasonably  led  to  serious 
injury  or  death.  Moreovw,  Exide  faults 
the  Regional  Director  for  not  offering 
any  evidence  that  the  driver  was 
impaired  at  the  time  of  the  violations. 

Impairment  of  the  driver  is  not  an 
issue  in  this  case.  Exide  has  not  been 
charged  with  permitting  an  impaired 
driver  to  drive.  Exide  has  been  charged 
with  violating  the  FHWA's  controlled 
substances  testing  regulations  which 
expressly  provide  that  a  person  who 
tests  positive  for  controlled  substances 
is  not  qualified  to  drive.  The  Regional 
Director's  position  in  this  regardis  fully 
consistent  with  FHWA  policy. 

The  use  of  imqualified  or  disqualified 
drivers  poses  a  serious  threat  to  the 
traveling  pubhc.  See.  e.g..  Used 
Equipment  Sales.  Inc..  58  FR  16,952.  at 
16.962  (1993)  (Order  of  the 
Administrative  Law  Judge)  (affirmed 
upon  review.  Final  Order  September  23. 
1993).  I  have  recently  held  that  the  use 
of  a  driver  who  was  unqualified  to  drive 
because  of  a  positive  test  result  for 
controlled  suostances  constituted  a 
substantial  health  or  safety  violation  of 
the  FMCSRs.  In  the  Matter  of  Mr.  Nick's 
Transportation  and  Brokerage.  Inc., 
FHWA  Docket  No.  Rl-92-147  (August 
26. 1993).  Accordingly,  I  find  Exide's 
use  of  Thomas  A.  Hodges  as  a  driver  of 
a  commercial  motor  vehicle  in  interstate 
commerce,  while  unqualified  as  a  result 
of  a^  positive  controlled  siAstances  test, 
constitutes  a  substantial  health  or  safety 
violaUon  of  the  FMCSRs.  Similarly,  I 
find  Exide's  use  of  Donald  Allen  Gieen, 
Michael  L.  Gannon,  and  Mark  £. 
Sanders  as  drivers  of  commercial  motor 
vehicles  in  interstate  commerce,  while 
unqualified  as  a  result  of  Exide's  failure 
to  complete  the  required 
preemployment  controlled  substances 
tests  for  these  drivers,  constitutes  a 
serious  pattern  of  violations  of  the 
FMCSRs.  Id. 

Exide  also  argues  that  the  Regional 
Director  should  show  how  each  day  of 
driving  by  an  xinqualified  driver 
represents  a  separate  violation  and  not 
just  one  violation  of  the  FMCSRs,  Again, 
the  Regional  Director's  position  on  ttis 
issue  is  consistent  with  long-standing 
agency  interpretation  of  its  ragulations. 


Each  time  a  motor  carrier  dispatdies  an 
unqualified  or  disqualified  driver  to 
drive,  the  carrier  separately  violates  the 
FMCSRs.  See  Used  Equipment  Sales. 
Inc..  FHWA  Docket  No.  Rl-91-03  (Final 
Order  September  23, 1993). 

The  Regional  Director  has  assessed 
the  maximum  civil  penalty  allowed 
under  law  for  the  25  violations  cited  in 
the  notice  of  claim.  Exide  has  argued  the 
assessed  penalty  is  inappropriate  and 
that  the  burden  is  on  the  Regional 
Director  to  support  his  pen^Jty 
assessment 

The  amount  of  the  civil  penalty  is 
determined  by  taking  into  account  the 
"nature,  circumstances,  extent,  and 
gravity  of  violations  committed,  and. 
with  respect  to  the  violator,  the  degree 
of  culpabiUty,  history  of  prior  offenses, 
abihty  to  pay,  effect  on  ability  to 
continue  to  do  business,  and  such  other 
matters  as  justice  and  public  safety  may 
require.  In  each  case.  &e  assessment 
shall  be  calculated  to  induce  further 
compliance."  49  U.S.C.  521(b)(2)(C).  I 
agree  with  Exide  that  the  burden  of 
proof  is  on  the  Regional  Director  to 
estabUsh  the  justification  for  and 
amount  of  the  penalties  assessed  in  an 
enforcement  action.  Used  Equipment 
Sales.  Inc..  58  FR  16,952.  at  16.%2 
(1993)  (Order  of  the  Administrative  Law 
Judge)  (affirmed  upon  review.  Final 
Order  September  23, 1993).  I  do  not 
agree,  however,  that  a  hearing  is 
required.  The  Associate  Administrator 
has  repeatedly  held  that  an  objection  to 
the  penalty  amount  does  not  constitute 
a  material  factual  issue  in  dispute  which 
would  mwit  a  hearing.  See,  e.g..  In  re 
Drotzmann.  Inc..  55  FR  2,929  (FHWA 
1990)  (Order  Appointing  Administrative 
Law  Judge).  While  the  Associate 
Administrator  has  stated  that  he  has  the 
inherent  authority  to  send  a  matter  to  a 
hearing  if  a  hearing  will  enhance  his 
ability  to  make  a  decision  in  a  particular 
case  [Gunther's  Leasing  Transport,  Inc.. 
Order  of  the  Associate  Administrator 
September  30, 1991.  published  at  58  FR 
16.985  (1993)).  I  do  not  beUeve  that  a 
hearing  is  necessary  in  this  case  to 
determine  the  appropriate  penalty. 

Nevertheless,  1  believe  that  the  record 
before  me  is  inadequate  for  me  to 
independently  determine  the 
appropriate  penalty  in  this  case.  The 
Regional  Director's  motion  for  final 
order  states  that  the  Regional  Director 
considered  the  size  of  toe  carrier  and 
prior  enforcement  proceedings  against  it 
in  assessing  the  penalty  amount  As 
noted  above,  the  statute  authorizing 
dvil  penalties  requires  additional 
factors  to  be  considered,  and  I  find  that 
the  parties  must  further  address  the 
penalty  issue  before  I  can  determine 
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whether  the  penalty  assessed  by  the 
Regional  Director  is  reasonable. 

It  is  hereby  ordered  that  Exide's 
hearing  request  is  denied,  that  the 
Regional  Director's  motion  for  final 
order  is  granted  as  to  the  issue  of 
liability,  and  the  Regional  Director  and 
Exide  are  directed  to  submit  pleadings 
and  supporting  evidence,  not  already 
submitted,  addressing  the  appropriate 
penalty  for  the  25  violations  cited  in  the 
notice  of  claim  and  for  which  this  order 
finds  Exide  liable.  The  parties  shall 
submit  their  pleadings  within  30  days  of 
the  date  of  this  order.  Either  party  may 
reply  to  the  pleading  of  the  other  within 
15  days  of  the  date  of  ser\'ice  of  the 
pleading.  Submissions  shall  be  in 
accordance  with  49  CFR  386.61. 

Dated:  September  24, 1993. 

John  P.  Eicher. 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Payne,  Inc., 
Respondent.  Docket  No.  R3-92-132. 

Final  Order 

This  matter  comes  before  me  upon  a 
Verified  Motion  for  Final  Order  by  the 
Regional  Director,  Region  3.  The  Federal 
Highway  Administration's  (FHWA) 
Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings  (Rules  of  Practice),  49  CFR 
part  386,  govern  this  proceeding. 

Background 

The  Respondent,  Payne,  Inc.  (Payne), 
is  an  authorized  for-hire  carrier  of 
general  freight.  After  a  July  1991 
comphance  review  of  its  operations 
revealed  numerous  hazardous  materials 
violations,  Payne  was  issued  an 
"imsatisfactory"  safety  rating  and  an 
Operations  Out-of-Service  Order  the 
following  October.  A  subsequent  review 
of  PajTie's  operations  was  performed  on 
December  6, 1991,  and  revealed 
numerous  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs),  49  CFR  parts  350-399.  As  a 
result  of  this  review,  the  Regional 
Director  issued  a  notice  of  claim  to 
Payne  on  February  24, 1992. 

The  notice  of  claim  charged  Payne 
with  18  violations  of  the  FMCSRs. 
Specifically,  the  carrier  was  charged 
with  nine  violations  of  §  395.3(a)(1), 
requiring  or  permitting  a  driver  to  drive 
more  than  10  hours  following  8 
consecutive  hours  off  duty;  six 
violations  of  §  395.3(b),  requiring  or 
permitting  a  driver  to  drive  after  having 
been  on  duty  more  than  70  hours  in 
eight  consecutive  days;  and  three 
violations  of  §  395.8(e),  failing  to  ensure 
that  entries  on  records  of  duty  status  are 
true  and  correct,  in  that  a  driver  used  by 


Payne  allegedly  made  false  entries  upon 
records  of  duty  status. 

Payne  submitted  two  replies  to  the 
notice  of  claim,  the  first  on  March  4, 
1992,  and  the  second  on  March  13, 
1992.  In  its  first  reply,  Payne  requested 
an  administrative  hearing,  but  stated 
that  it  "[did]  not  dispute  the  facts  of  the 
eighteen  (18)  violations  *  *  *  set  forth 
in  the  Notice  of  Claim  *  *  *."  Payne 
claimed,  however,  that  it  intended  to 
present  at  a  hearing  evidence  tending  to 
show  that  the  FHWA's  Federal  Program 
Manager  for  Region  3  had  approved, 
prior  to  the  December  6, 1991, 
compliance  review,  a  "plan"  imder 
which  Payne  would  "abate  all  safety 
violations"  cited  in  the  October  1991 
Out-of-Service  Order.  According  to  the 
carrier's  reply,  "Ulhe  plan  went  into 
initial  effect  December  1, 1991(,]  but  did 
not  take  full  effect  imUl  about  December 
9, 1991.  Payne,  Inc.[,l  advised  the 
(FHWA)  that  it  would  not  be  ready  for 
another  safety  review  until  the  week  of 
December  9  through  13. 1991,  but  the 
Federal  agents  conducted  the  Teview 
prematurely  on  or  about  December  6, 
1991."  Respondent's  March  4, 1992, 
Letter  at  1. 

On  March  13, 1992,  Payne  submitted 
a  second  reply,  which  it  styled  an 
"amendment  and  supplement"  to  its 
earlier  letter.  The  carrier  again  stated 
that  it  did  not  dispute  the  facts  of  the 
18  violations  cited  in  the  notice  of 
claim,  but  argued  that  the  FHWA's 
investigators  "misrepresented"  the  July 
1991  review  as  "a  follow-up  to  an 
earher  review  conducted  in  1983"  and 
also  "misrepresented"  to  Payne  that  the 
"sole  purpose  of  (the  review  on]  *  •  • 
December  6. 199l[,]  was  to  remove  the 
out  of  service  order  for  transporting 
hazardous  materials  *  *  '."and  not  to 
search  for  additional  violations  of  the 
FMCSRs.  Respondent's  March  13, 19§2, 
Letter  at  1. 

The  Regional  Director  submitted  his 
Verified  Motion  for  Final  Order  and  in 
Opposition  to  Request  for  a  Hearing  on 
April  9, 1993.  In  his  motion,  the 
Regional  Director  stated  that  the 
December  6, 1991.  compliance  review 
was  intended  as  a  follow-up  to  both  the 
October  1991  Out-of-Service  order  and 
an  earher  enforcement  action.  The 
Regional  Director's  motion  specifically 
denied  that  the  FHWA  Federal  Program 
Manager  had  agreed  to  any  sort  of 
"grace  period"  before  Payne  would  have 
to  come  into  compliance  with  the 
FMCSRs.  Regiond  Director's  Motion  for 
Final  Order  at  2-3.  Payne  has  made  no 
reply  to  this  motion. 


Discussion 

1.  Payne's  Request  for  an  Administrative 
Hearing 

The  Rules  of  Practice  require  a  motor 
carrier  seeking  a  hearing  to  include  in 
its  reply  "an  admission  or  denial  of  each 
allegation  of  the  claim  •  *  *  and  a 
concise  statement  of  facts  constituting 
each  defense*  •  •."49  CFR 
386.14(b)(1).  The  hearing  request  must 
also  "hst  all  material  facts  believed  to  be 
in  dispute. "Section  386.14(b)(2). 

Payne  has  not  denied  any  of  Uie 
charges  in  the  notice  of  claim. 
Furthermore,  for  reasons  that  will  be 
explained  more  fully  in  the  next  section, 
I  find  Payne's  statements  concerning  the 
alleged  "plan"  fail  to  show  the  existence 
of  a  material  factual  dispute  as  to  the  18 
violations  charged  in  the  notice  of 
claim.  Accordingly.  I  decline  to  grant 
Payne's  request  for  an  administrative 
hearing. 

2.  The  Regional  Director's  Motion  for 
Final  Order 

I  have  held  that  a  motion  for  final 
order  is  analogous  to  a  motion  for 
summary  judgment.  E.g.,  In  re  Forsyth 
Milk  Hauling  Co.,  Inc.,  58  FR  16,983 
(FHWA  1991)  (Order).  Consequently. 
the  moving  party  bears  the  burden  of 
clearly  estabUsbiing  that  there  is  no 
genuine  issue  of  material  fact,  and  that 
it  is  entitled  to  a  judgment  as  a  matter 
of  law.  Fed.  R.  Civ.  P.  56(c).  All 
inferences  must  be  drawn  in  favor  of  the 
non-moving  party. 

As  I  have  already  noted,  Payne  has 
not  denied  the  charges  leveled  against  it 
in  the  notice  of  claim.  Furthermore,  the 
Regional  Director's  motion  was 
accompanied  by  extensive  documentary 
evidence,  including  drivers'  records  of 
duty  status,  company  invoices,  shipping 
papers,  etc..  tending  to  show  that  Payne 
committed  each  of  the  violations 
charged  against  it  in  the  notice  of  claim. 

The  only  remaining  issue  for  purposes 
of  Payne's  Uability  is  the  carrier's  claim 
that  it  entered  into  an  agreement  with 
the  Federal  Program  Manager  to  allow  it 
a  grace  period  before  coming  into  full 
compliance  with  the  FMCSRs.  In  his 
motion  for  final  order,  the  Regional 
Director's  took  issue  with  Payne's 
description  of  the  "plan,"  claiming 
instead  that  it  consisted  only  of  a  list  of 
actions  to  be  taken  by  Payne  to  abate  the 
violations  found  during  the  July  1991 
compliance  review  that  led  to  the 
issuance  of  the  Out-of-Service  order. 
According  to  the  Regional  Director, 
"Payne's  allegation  that  it  had  a  plan  to 
correct  its  past  noncompUance  with 
some  type  of  grace  period  approved  by 
(the  Federal  Program  Manager)  is  an 
irrelevant  mistmderstanding  *  *  *." 
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Regional  Director's  Verified  Motion  for 
Final  Order  at  3. 

Regardless  of  whether  such  an 
agreement  was  actually  made.  I  do  not 
beUeva  that  an  FHWA  Federal  Prograin 
Manager  has  the  authority  to  allow  a 
motor  carrier  to  continue  to  operate  in 
violation  of  the  FMCSRs.  Consequently, 
any  such  agreement  would  be  invalid. 
Moreover.  I  note  that  the  \iolatlons 
discovered  in  December  1991  occurred 
the  previous  October  and  November, 
two  to  four  months  after  the  compliance 
review  that  led  to  an  Out-of-Service 
Order,  These  violations  involve  both  the 
regulations  governing  carriers' 
recordkeeping  and  drivers'  hours-of- 
service.  Payne's  failure  to  remedy  these 
violations  by  October  1991  is 
unacceptable. 

For  all  of  these  reasons.  I  find  that 
Payne  committed  the  18  violations 
charged  In  the  notice  of  claim. 
Therefore.  I  grant  the  Regional  Director's 
motion  for  final  order. 

3.  Penalty  Determination 

For  each  of  the  15  charges  involving 
hours-of-service  violations,  the  Regional 
Director  assessed  a  penalty  of  $750.  The 
record  before  me  indicates  that  these  15 
counts,  which  occurred  over  a  period  of 
less  than  two  months,  involved  no  fewer 
than  six  of  Payne's  drivers.  I  find  these 
two  types  of  charges  demonstrate 
serious  patterns  of  safety  violations, 
subject  to  a  maximum  penalty  of  $1,000 
per  violation,  not  to  exceed  $10,000  per 
pattern.  49  U.S.C.  521(b)(2)(A).  I  note 
that  the  penalty  assessed  by  the 
Regional  Director  is  within  the  statutory 
limits.  Payne  has  provided  me  with  no 
reason  to  reduce  the  assessed  penalty, 
and  considering  the  nature  and  scope  of 
the  violations,  I  decline  to  do  so.  49 
U.S.C  521(b). 

The  three  remaining  charges  are  for 
violations  of  recordJteeping 
requirements,  and  subject  the  carrier  to 
a  maximum  penalty  of  $500  for  each 
violation.  49  U.S.C  521(b)(2)(A).  The 
Regional  Director  assessed  a  penalty  of 
$400  for  each  count.  Payne  has  offered 
no  arguments  in  mitigation  of  this 
amount,  and  the  record  before  me 
provides  none.  Accordingly,  I  find  the 
penalties  assessed  by  the  Regional 
Director  appropriate  and  reasonably 
calculated  to  induce  Payne's 
compliance  with  the  FMCSRs. 

It  is  hereby  ordered  that  the  Regional 
Director's  motion  for  a  final  order  is 
granted.  Payne,  Inc..  is  directed  to  pay 
$12,450  to  the  Regional  Director  within 
30  days  of  the  date  of  this  Order. 


Dated:  September  23, 1993. 
John  P,  Eichor. 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Admimstration:  In  the  matter  of  Used 
Equipment  Sales.  Inc.  Respondent  Docket 
No.  Rl-91-03. 

Final  Order 

This  matter  comes  before  me  on  a 
petition  for  review  of  a  decision  of 
Administrative  Law  Judge  Robert  L. 
Barton.  Jr..  served  on  May  6. 1992.  In  his 
decision,  the  Administrative  Law  Judge 
found  Respondent  Used  Equipment 
Sales.  Inc..  liable  for  31  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  and  assessed  a  total  civil 
penalty  of  $37.900. »  For  the  reasons  set 
forth  below,  the  decision  of  the 
Administrative  Law  Judge  is  affirmed 
and  hereby  adopted  as  a  final  agency 
order. 

1.  Respondent  Used  Equipment  Sales, 
Inc..  argues  that  the  Administrative  Law 
Judge  erred  in  holding  that  each  day  of 
use  of  a  disqualified  driver  may  be 
considered  a  separate  offense. 
Respondent  asserts  that  holding  a 
carrier  hable  for  separate  violations  for 
each  day  it  used  a  disqualified  driver 
amounts  to  cumulative  penalties  for  the 
same  continuing  offense,  and  that  such 
cumulative  penalty  is  not  authorized  by 
the  civU  penalty  statute  (49  U.S.C 
521(b)). 

In  this  case  the  Administrative  Law 
Judge  found  Respondent  liable  for 
separate  dispatches  of  disqualified 
drivers.  This  holding  is  in  accord  with 
the  Federal  Motor  Carrier  Safety 
Regulations.  Section  391.15  provides 
that  a  carrier  may  not  require  or  permit 
a  driver  who  is  disqualified  to  drive.  49 
CFR  391.15.  Each  time  a  carrier 
dispatches  a  disqualified  driver  on  a 
new  trip  is  a  separate  violation.  To 
accept  Respondent's  argument  would 
compel  us  to  conclude  that  continuous 
and  repeated  use  of  a  disquahfied  driver 
during  the  period  the  driver  is 
disqualified  would  never  constitute 
more  than  one  violation  of  the  agency's 
regulations.  That  clearly  is  not  the  law. 

2.  Respondent  argues  that  the 
"Administrative  Law  Judge  erred  In 
ruling  that  Respondent  should  have 
knowm  of  the  disqualification  of  driver 
MacDonald. 

The  Judge  dealt  with  this  issue  at 
length.  He  held  that  Respondent  should 
have  know  that  MacDonald.  and  other 
drivers,  were  disqualified  and.  in  effect. 


•The  Novamtwr  21.  IWO.  notice  of  claim  upon 
which  this  case  is  based  alleged  32  TiolaUons  of  the 
Federal  Motor  Carrier  Safety  Regulations  and 
assessed  a  total  penalty  of  S7S.S00. 


would  hax'e  known  they  were 
disqualified  if  Respondent  exerdsed 
closer  control  over  its  operations. 

Nothing  in  Respondent's  Petition  for 
Review  provides  me  with  a  basis  for 
overturning  the  Judge's  conclusion  on 
this  point.  Respondent  argues  that  there 
were  no  facts  to  put  company  officials 
on  notice  that  MacDonald  had  been 
disqualified.  Respondent  further  ai^es 
that  no  "reasonable  inquiry"  that  might 
have  been  made  would  have  disclosed 
the  fact  of  MacDonald's  disqualification. 
I  believe  that  the  Administrative  Law 
Judge's  findings  and  conclusions  as  to 
what  Respondent  knew  or  should  have 
known  are  entitled  to  considerable 
deference.  The  Judge  conducted  a  full, 
formal  hearing  in  this  matter,  observed 
the  witnesses,  weighed  all  the  endence, 
and  applied  the  law  to  form  his 
conclusions.  I  concur  with  the  Regional 
DL'ector  that  the  Judge  "determined  that 
it  was  the  duty  of  the  respondent  to  take 
effective  measures  to  superxnse  the 
performance  of  its  employees."  To 
accept  Respondent's  argument  on  this 
point  would  be  to  accept  the  notion  that 
a  motor  carrier  coidd  escape  liability  for 
noncompUance  with  important  safety 
regulations  if  it  adopted  company 
poUcies  that  employees  should  obey  the 
law.  but  then  took  no  effective  action  to 
ensure  that  the  employees  abided  by 
that  poUcy.  Respondent  points  to  no 
facts  that  prevented  Respondent  from 
mora  closely  monitoring  the  work  of 
both  its  drivers  and  its  dispatchers. 

3.  Respondent  argues  that  the 
Administrati\'e  Law  Judge  erred  in 
ordering  that  a  civil  penalty  be  paid  for 
Respondent's  use  of  MacDonald,  a 
driver  who  was  disqualified. 
Respondent  argues  that,  in  effect,  the 
Judge  found  that  the  dispatch  of 
MacDonald  was  not  a  substantial  health 
or  safety  violation.  [Respondent  argues 
that  the  FHWA  does  not  have  civil 
penalty  authority  available  to  it  unless 
the  alleged  violation  falls  into  one  of 
three  penalty  categories  (substantial 
health  or  safety,  serious  pattern,  or 
recordkeeping).)  The  Regional  Director 
in  reply  maintains  that  the  Judge  never 
said  that  the  dispatch  of  MacDonald  was 
not  a  substantial  health  or  safety 
violation. 

The  Administrative  Law  Judge's 
discussion  of  this  violation  must  be  read 
in  the  context  of  the  Judge's  entire 
opinion.  First.  I  note  that  the  primary 
discussion  of  the  violation  involving 
MacDonald.  and  the  assessment  of  a 
$1,500  fine  for  each  use  of  that  driver, 
is  imder  the  heading  of  "Substantial 
Health  and  Safety  Violations"  (pagi    53 
through  57).  Second,  while  the  Judge 
specifically  stated  that  ha  could  not 
determine  that  the  dispatch  of 
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MacOonald  was  a  "serious  infraction" 
because  there  was  no  evidence  showing 
why  McDonald's  license  was  suspended 
(see  Decision  at  55),  on  page  47  of  the 
decision  the  Judge  expressly  found  that 
MacDonald  was  disqualified  for  safety 
reasons  and  posed  "a  serious  threat  to 
the  traveling  public." 

The  test  for  what  constitutes  a 
"substantial  health  or  safety  violation" 
is  set  forth  in  the  statute,  i.e.,  whether 
the  violation  "could  reasonably  lead  to, 
or  has  restilted  in,  serious  personal 
injury  or  death  •  •  •."49U.S.C. 
521(b)(2)(A).  In  R.  W.  Bozel  Transfer. 
Inc.  the  Associate  Administrator 
discussed  "substantial  health  or  safety 
violations,"  as  that  term  is  used  in  49 
U.S.C.  521(b).  and  stated  that  "Whether 
an  action  is  a  threat  to  health  and  safety 
is  inherent  in  the  action  itself  *  *  *." 
58  FR  16,918,  at  16,920. 

The  Administrative  Law  Judge  in  this 
case  has  exhaustively  analyzed  the  facts 
of  this  case.  The  Judge's  decision 
contains  a  lengthy  discission  of  both 
the  liability  and  penalty  issues  raised  in 
this  case.  I  believe  that  the  Judge 
concluded  that  the  dispatch  of 
MacDonald,  who  had  been  disqualified, 
was  a  substantial  health  or  safety 
violation  because  of  the  serious  threat  to 
the  traveling  public  posed  by 
disqualified  drivers.  The  Judge  further 
concluded,  however,  that  a  lesser 
penalty  was  warranted  that  that 
imposed  for  the  use  of  drivers  Bradley 
and  DeVasto  because  of  the  lack  of 
evidence  on  the  specific  reason 
MacDonald's  license  was  suspended. 
Thus,  the  Judge  mitigated  the  assessed 
penalty  for  using  this  disqualified  driver 
because  of  an  absence  of  evidence  to 
show  how  serious  these  violations  were. 
I  find  nothing  in  Respondent's  Petition 
for  Review  to  persuade  me  that  the 
judge  erred  in  concluding  that  the 
dispatch  of  MacDonald,  after 
MacDonald  was  disqualified, 
constituted  a  substantial  health  or  safety 
violation.  Similarly,  I  fiind  nothing  in 
the  record  before  me  to  warrant  revising 
the  Judge's  penalty  determination  for 
these  particular  violations. 

4.  Respondent  argues  the 
Administrative  Law  Judge  erred  with 
respect  to  Respondent's  failure  to  retain 
copies  of  records  of  duty  status  and 
driver  inspection  reports  required  to 
have  been  prepared  oy  driver  DeVasto. 
Respondent  mischaracterizes,  however, 
the  Administrative  Law  Judge's 
imposition  of  "cvunulative  per  diem 
penalties."  As  discussed  above,  the  fact 
of  the  matter  is  that  Respondent  was  not 
assessed  penalties  for  multiple  days  of 
the  same  violation  [i.e.,  for  succeeding 
days'  failure  to  maintain  a  particular 
record).  Rather,  Respondent  was  found 


to  have  separately  violated  the 
recordkeeping  requirements  for  separate 
days.  Each  of  the  separate  days  cited 
required  separate  reports  which 
Respondent  failed  to  obtain  and  keep. 
The  Judge's  decision  on  this  point  is 
consistent  with  the  Federal  Highway 
Administration's  longstanding 
interpretation  of  the  Federal  Motor 
Carrier  Safety  Regulations. 

In  its  Petition  for  Review,  Respondent 
claims  that  it  was  double  punishment  to 
dte  Respondent  for  Respondent's  failure 
to  keep  ooth  records  of  duty  status  and 
vehicle  inspection  reports.  Respondent 
claims  that  the  form  it  uses  for  driver's 
records  of  duty  status  contains  the 
required  vehicle  inspection  reports  on 
the  reverse  side. 

The  applicable  safety  regulations 
separately  require  the  retention  of 
driver's  records  of  duty  status  and 
vehicle  inspection  reports.  While  a 
carrier  is  permitted  under  the  rules  to 
combine  a  record  of  duty  status  with 
any  other  form  (49  CFR  395.8(a)(1)),  the 
carrier's  decision  to  combine  the  record 
of  duty  status  with  another  agency 
required  form  does  not  insulate  the 
carrier  from  citations  for  separate 
violations,  which  is  what  occurred  here. 

The  Respondent  also  argues  that  the 
Administrative  Law  Judge  erred  in 
failing  to  consider  the  fact  that  "when 
Respondent  discharged  driver  DeVasto 
it  no  longer  had  an  effective  means  to 
enforce  collection  of  logs  and  vehicle 
inspection  records." 

"The  safety  regulations  impose  a  duty 
on  motor  carriers  to  take  effective  steps 
to  ensure  that  their  drivers  make  and 
submit  driver's  records  of  duty  status 
and  vehicle  inspection  reports.  The 
Judge  found  that  Respondent  did  not 
have  an  effective  system  in  place  for 
ensuring  that  these  reports  were  made 
and  submitted.  I  believe  that  the  Judge 
carefully  assessed  the  facts  in  this 
instance  and  properly  applied  the  law  to 
find  Respondent  hable  for  these 
violations.  The  record  amply  supports  a 
finding  that  Respondent  was  in 
violation  of  the  regulations  before 
terminating  DeVasto,  and  any  inability 
to  secure  from  DeVasto  the  required 
records  afterward  would  speak  to 
mitigation  rather  than  exoneration.  In 
this  instance,  I  beUeve  that  the 
Administrative  Law  Judge  properly 
weighed  all  the  facts  in  arriving  at  his 
penalty  determinations. 

For  the  Reasons  Set  Forth  Above,  It  is 
hereby  ordered  that  the  Administrative 
Law  Judge's  Decision  of  May  6, 1992,  is 
adopted  and  Respondent  Used 
Equipment  Sales,  Inc.,  is  directed  to  pay 
$37,900  to  the  Regional  Director,  Region 
1,  within  30  days  of  the  date  of  this 
Order. 


Dated:  September  23, 1903. 
John  P.  Elcher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Forsyth  Milk 
Hauling  Co.,  Inc.,  Respondent,  Docket  No. 
91-GA-02(^-SA. 

Final  Order 

This  matter  comes  before  me  on  a 
renewed  motion  for  final  order  by  the 
Regional  Director,  Region  4.  This 
proceeding  is  governed  by  the  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings,  49 
CFR  part  386  (Rules  of  Practice). 

Background 

On  December  5, 1991,  the  Associate 
Administrator  issued  an  order  in  this 
case,  holding  that  Forsyth  Milk  Hauling 
Co.,  Inc.,  (Forsyth),  failed  to  report  a 
reportable  accident  vnthin  the  required 
time  period  in  violation  of  49  CFR 
394.9(a).  The  carrier  admitted  it 
reported  the  accident  several  months 
after  it  occurred  and  only  after  it  was 
told  by  a  Federal  Highway 
Administration  safety  investigator  that 
this  accident  was  "reportable"  imder  49 
CFR  394.31  The  Associate  Administrator 
also  held  that,  in  the  face  of  Forsyth's 
denials,  the  Regional  Director  did  not 
make  a  prima  facie  showing  that 
Forsyth  committed  the  remaining  14 
charges  of  failing  to  properly  maintain 
driver  qualification  files  as  required 
under  49  CFR  391.51(a).  Therefore,  he 
denied  the  Regional  Director's  motion 
for  final  order  as  to  these  14  coimts  but 
granted  him  leave  to  renew  this  motion. 
In  re  Forsyth  Milk  Hauling  Co.,  58  FR 
16,983  (FHWA  1983)  (Order). 

On  May  4, 1992,  the  Regional  Director 
filed  a  renewed  motion  for  final  order 
on  the  remaining  counts.  Included  with 
that  motion  was  a  declaration  by  safety 
investigator  Randolo  B.  Cuttino  whose 
review  of  Forsyth's  operations  led  to  the 
charges  in  this  case.  "The  investigator 
declared  that  all  of  the  driver 
qualification  files  he  examined  were 
incomplete,  and  that  Forsyth  employees 
were  unable  to  produce  the  missing 
documents  by  the  end  of  the  two-day 
comphance  review.  Forsyth's  president, 
by  sworn  declaration,  replied  that  he 
did  keep  complete  driver  qualification 
files  on  the  dates  the  compliance  review 
was  conducted,  but  that  they  were 
simply  misplaced  and  could  not  be 


>  Part  394,  Notification  and  Reporting  of 
AccidenU,  has  since  been  removed  from  the  Federal 
Motor  Carrier  Safety  Regulations.  S8  FR  6726 
(1993).  Effective  March  4. 1993.  49  CFR  390.15(b) 
provides  that  instead  of  submitting  reports,  carriers 
are  required  to  maintain  a  register  recording  each 
"accident."  as  defined  in  49  CFR  390.S,  for  a  period 
of  one  year  after  the  accident  oonirt. 
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located  for  the  investigator  due  to  the 
confusion  caused  by  his  bookkeeper's 
imminent  departure  from  the  company 
and  by  the  investigator's  unexpected 
arrival. 

The  carrier  also  contests  the 
reportable  accident  charge.  In  his  sworn 
statement.  Forsyth's  president  stated  the 
non-fatal  accident  was  not  a  "reportable 
accident"  under  49  CTR  394.3  because 
there  were  no  injuries  requiring 
treatment  away  from  the  scene  and  the 
damages  were  under  $4,400.  Forsyth 
claimed  it  submitted  an  accident  report 
on  the  September  30. 1990,  accident  "in 
a  good  faith  effort  to  comply"  with  the 
recommendations  made  by  the 
investigator,  not  because  it  was 
obligated  to  do  so  under  §  394.9.  Forsyth 
attached  to  its  reply  a  copy  of  the 
accident  report  which  indicates  a 
person  other  than  the  carrier's  driver  or 
co-driver  was  injured  in  the  accident. 
This  accident  report  was  a  part  of  the 
record  upon  which  the  Associate 
Administrator  issued  his  December 
1991  order.  The  Regional  Director  did 
not  respond  to  Forsyth's  pleading  and 
thus  did  not  address  the  carrier's 
assertion  regarding  the  reportable 
accident  charge. 

Discussion 

The  Regional  Director's  Renewed 
Motion  for  Final  Order 

The  December  5, 1991,  opinion  in  this 
case  addressed  at  great  length  the 
evidentiary  burden  borne  by  the 
Regional  Director  when  seeking  a  final 
order  on  motion.  Because  the  Regional 
Director  would  bear  the  burden  of 
proving  that  Forsyth  committed  the 
alleged  violations  at  any  hearing  on 
these  charges,  he  must  clearly  establish 
all  of  the  essential  elements  of  his  claim 
when  seeking  this  summary  disposition. 
In  re  American  Pacific  Power 
Apparatus.  Inc..  58  FR  16,977,  at  16,978 
(FHWA  1993)  (Order).  All  pleadings, 
affidavits,  and  supporting  evidence 
must  show  that  there  is  no  genuine 
issue  as  to  any  material  fact  and  that  the 
Regional  Director  is  entitled  to  a 
judgment  as  a  matter  of  law. 

A.  Incomplete  Driver  Qualification  File 
Charges 

The  declarations  of  Messrs.  Cuttino 
and  Sanders,  Sr.,  reveal  that  the  parties 
do  not  dispute  the  facts  surrounding  Mr. 
Cuttino's  examination  of  the  carrier's 
driver  qualification  files  on  January  10 
and  11, 1991.  Both  parties  agree  that  the 
carrier  could  not  produce  the  missing 
documents  at  the  time  of  the  review. 
The  parties  disagree,  however,  on  the 
consequences  of  these  facts. 


The  Regional  Director  concludes  that 
the  files  could  not  be  produced  because 
they  "did  not  exist."  (Mot.  Final  Order 
at  4.)  Even  if  Forsyth  did  have  the 
required  files  at  the  time  of  the  review, 
the  Regional  Director  asserts  that  "[a)ny 
late  submission  of  DQ  files  which 
Forsyth  might  attempt  in  the  future 
would  fail  to  disprove  the  failure  to 
maintain  DQ  files  at  the  time  of  the 
review."  (Mot.  Final  Order  at  5.) 
Therefore,  the  Regional  Director  argues, 
the  carrier  violated  49  CFR  391.51(a) 
because  it  failed  to  properly  maintain  a 
driver  qualification  file  on  each  driver  it 
employs.  But  Forsyth  asserts  that  it  "did 
have  Driver  Qualification  files  on 
January  10  and  11. 1991  and  that  they 
were  in  order"  but  were  simply 
misplaced  due  to  the  confusion. 
(Sanders  Decl.  at  3.)  The  carrier 
concludes  that  this  fact,  coupled  with 
its  willingness  to  submit  the  complete 
files  to  the  Regional  Director  once  they 
were  located,  support  a  finding  that  it 
did  properly  maintain  its  driver 
qualification  files  at  all  times. 

Thus,  the  pleadings  plainly  raise  a 
question  of  law,  not  fact,  namely, 
whether  a  carrier's  inability  to  produce 
complete  driver  qualificaUon  files  at  the 
time  of  a  compliance  review,  despite  its 
claim  that  it  did  have  the  complete 
records  at  that  time,  constitutes  a 
violation  of  49  CFR  391.51(a).  For  the 
reasons  set  forth  below,  I  find  that 
Forsyth,  in  failing  to  produce  the  driver 
qualification  files  upon  demand, 
violated  §  391.51(a). 

The  motor  carrier  investigation 
program  is  built  upon  a  practice  of 
unannounced  carrier  reviews.  By 
providing  limited,  if  any,  advance 
notice  of  the  review,  the  safety 
investigator  is  better  able  to  determine 
a  carrier's  true  level  of  compliance  with 
the  Federal  Motor  Carrier  Safety 
Regulations.  Given  sufficient  notice,  all 
but  the  most  remiss  carrier  could  cure 
its  deficiencies  before  the  arrival  of  the 
investigator.  The  FHWA  cannot  tolerate 
such  piecemeal  compliance,  but  instead 
requires  that  carriers  consistently 
comply  with  the  FMCSRs.  In 
recognition  of  this  policy,  49  U.S.C. 
504(c)  authorizes  safety  investigators,  on 
demand  and  display  of  proper 
credentials,  to  inspect  the  equipment  of 
a  carrier  and  inspect  and  copy  any 
record  of  a  carrier.  Thus,  the  statute 
authorizing  safety  inspections  and  the 
underlying  aim  of  the  inspection 
program  both  support  the  finding  that  a 
carrier  must  be  able  to  produce  certain 
documents  on  demand.  Forsyth  was  not 
able  to  do  so.  and  therefore  violated  49 
CFR  391.51(a). 


B.  Failure  To  Report  a  Reportable 
Accident  Charge 

The  carriers'  May  4, 1992.  pleading 
and  the  declaration  of  its  president  now 
dispute  the  reportable  accident  violation 
for  which  Forsyth  was  found  liable  and 
fined  $300  in  the  December  5. 1991. 
order. 

Any  party  may  petition  the  Associate 
Administrator  for  reconsideration  of  a 
final  order  within  20  days  after  issuance 
under  49  CFR  386.64.  Any  aggrieved 
person  adversely  affected  by  a  final 
order,  may,  within  30  days  of  such 
order,  petition  for  its  review  in  a  United 
States  Court  of  Appeals  under  49  CFR 
386.67.  Because  Forsyth's  May  4 
pleading  was  submitted  to  me,  I 
consider  his  objections  to  the  reportable 
accident  charge  to  be  a  petition  for 
reconsideration  of  the  Associate 
Administrator's  ruling  on  this  count  in 
the  December  5  order.  Coming  five 
months  after  the  date  of  entry  of  the 
order,  well  past  the  20-day  time  limit. 
Forsyth's  claim  is  untimely. 

The  principle  of  finality  of  agency 
decisions  cautions  against  re-opening  an 
issue  once  it  is  fully  and  fairly 
addressed.  That  principle  dictates  the 
result  in  this  case.  With  his  original 
motion  for  final  order,  the  Regional 
Director  submitted  a  motor  carrier 
accident  report  which  revealed  that  a 
person  in  the  car  involved  in  the 
September  30, 1990,  accident  with  a 
Forsyth  driver  was  injured.  In  addition, 
Forsyth  admitted  in  its  reply  to  the 
notice  of  claim  2  that  it  did  not  report 
the  injury  accident  until  told  to  do  so 
by  the  safety  investigator  several  months 
after  the  accident  occurred.  Thus,  the 
Associate  Administrator  found  that 
Forsyth  admitted  it  failed  to  report  the 
accident  in  a  timely  manner.  Since  the 
Associate  Administrator  thoroughly 
addressed  the  reportable  accident 
charge  in  his  earUer  order.  I  find  no 
reason  to  reconsider  the  charge  at  this 
late  date. 

Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $300  for  each  of  the  14  driver 
qualification  charges.  The  general  civil 
penalty  provision,  49  U.S.C.  §  521(b)(2), 
establishes  a  maximum  civil  penalty  of 
$500  for  each  such  recordkeeping 
violation.  Forsyth  has  not  directly 

»Fors>nh  also  failed  to  reply  to  the  Regional 
Director's  original  motion  for  final  order.  Thus,  the 
carrier  had  the  opportunity  to  raise  its  objection  to 
the  reportable  accident  charge  in  response  to  the 
Regional  Director's  motion  but  failed  to  do  so. 
Similarly,  Forsyth  could  have  petitioned  for 
reconsideration  or  appealed  but  did  neither.  To  the 
extent  that  this  decision  is  adverse  to  Forsyth,  it  it. 
in  part  attributable  to  the  carrier's  failure  to  fully 
participate  in  this  proceeding. 


62456 


Federal  Register  /  Vol.  58.  No.  226,  /  Friday.  November  26.  1993  /  Notices 


objected  to  the  penalty  amount,  but  has 
asserted  it  is  now  willing  to  supply  the 
Regional  Director  with  the  missing 
diiver  qualification  files.  As  the 
Associate  Administrator  has  held 
before,  post-review  complianoe  efforts 
carry  little  weight  in  determining  an 
appropriate  penalty.  Forsyth  "should 
hjnre  been  in  full  complianoe  prior  to 
this  action  based  on  its  earlier  contacts 
with  the  Agency,"  because  Forsyth  was 
dted  for  driver  qualification  file 
violations  in  a  1984  safety  review 
report  See  In  n  Stanford  &■  Inge.  55 
Fed.  Reg.  43,296  (FHWA  1990)  (Order 
Upon  Reconsideration).  Moreover,  in 
spite  of  Forsyth's  assertions  that  it 
would  supply  the  missing  driver 
qualification  files,  they  have  apparently 
never  been  produced.  Thus,  Forsyth  has 
not  shown  that  it  has,  in  fact,  taken 
action  to  correct  its  long  history  of 
driver  qualification  file  deficiencies. 

The  extent  of  these  driver 
qualification  file  violations  is  great.  The 
compliance  review  report  documents 
that  the  carrier  was  unable  to  produce 
a  single  properly-maintained  driver 
qualification  file.  Forsyth  claims  the 
circumstances  surrounding  the 
inspection,  i.e.,  the  confusion  of  the 
inspector's  unplanned  arrival  at  the 
time  his  bookkeeper  was  departing, 
somehow  justify  its  inabiUty  to  produce 
the  requested  records.  I  cannot  agree. 
This  factor  is  a  mitigating  one  at  best, 
and  I  believe  the  mid-range  penalty  of 
$300  per  violation  sufficiently  reflects 
this  factor.  Finally,  Forsyth  has  not 
claimed  it  would  be  unable  to  pay  the 
$4,200  penalty,  or  that  such  sum  would 
adversely  affect  its  abUity  to  continue  to 
do  business.  Nor  do  I  independently 
find  evidence  in  the  record  that  would 
lead  me  to  believe  payment  of  the 
$4,200  sum  would  cause  undue 
financial  hardship  for  Forsyth. 

After  applying  the  nine  penalty 
determination  factors  in  49  U.S.C. 
521(b)(2)(C)  to  the  facts  of  this  case,  I 
find  that  the  $4,200  penalty  assessed  by 
the  carrier  is  reasonably  calculated  to 
induce  compliance  with  the  regulations. 

It  is  hereby  ordered  that  the  Regional 
Director's  motion  for  final  order  is 
granted,  and  Forsyth  Milk  Hauling  Co., 
Inc.,  is  directed  to  pay  the  sum  of  $4,200 
for  14  violations  of  49  CFR  391.51(a), 
failing  to  properly  maintain  a  driver 
qualification  file  for  each  driver  it 
employs. 

Dated  September  23, 1993. 
John  P.  Eichw. 

Acting  Associate  Admizustiator  for  Motor 
Cairiert. 

Before  the  Federal  Highway 
Administration;  In  the  matter  of  Cany 


Companies  of  Illinoit,  Inc.,  Respondent 
Dodcet  No.  RS-^3-348. 

Order 

This  matter  comes  before  me  on  a 
motion  by  Respondent  Carry  Companies 
of  IlUnois.  Inc.  (Carry),  for  an  extension 
of  time  imtil  Septen]±»er  17, 1993,  to 
reply  to  a  notice  of  claim  and  a  notice 
of  investigation,  apparently  dated  July 
16, 1993,  and  •  notificatian  of  safety 
rating,  apparently  dated  July  14, 1993. 
This  motion  was  filed  by  counsel  for 
Carry  on  August  18,  which,  aocording  to 
the  motion,  was  the  date  Carry  engaged 
the  service  of  counsel  to  represent  it 
The  request  for  additional  time  is  based 
on  the  need  for  counsel  to  consult  with 
Carry  and  to  review  Carry's  records. 

The  Regional  Director  nos  opposed 
this  request  for  additional  time  partly  on 
the  ground  that  additional  time  is  not 
needed  under  49  CFR  part  385  to 
respond  to  the  notification  of  safety 
rating  and  partly  because  the  Regional 
Director  believes  that  the  request  is  a 
delaying  tactic. 

At  the  outset  I  wish  to  note  that  the 
record  before  me  consists  solely  of 
Carry's  motion,  the  Regional  Director's 
opposition,  and  Carry's  August  19 
rebuttal  to  the  Regional  Director's 
opposition.  I  do  not  have  copies  of  the 
notice  of  claim,  notice  of  investigation, 
or  notification  of  safety  rating. 

I  agree  with  the  Regional  Wrector  that 
additional  time  is  not  now  needed  for 
Carry  to  respond  to  the  notification  of 
safety  rating.  Sectirai  385.15  of  the 
Federal  Highway  Administration 
(FHWA)  regulations  provides  that 
petitions  for  review  of  safety  ratings  are 
to  be  submitted  witiiin  90  days  to  the 
Director,  Office  of  Motor  Carrier  Field 
Operations.  49  CFR  385.15(b)(1).  Carry's 
response  to  the  safety  rating  notice 
should  be  made  to  the  Director  of  that 
office  in  accordance  with  part  385  of  the 
regulations.  By  my  reckoning,  Carry  has 
until  October  12. 1993,  to  submit  such 
a  petition. 

Review  of  the  notice  of  claim  and 
notice  of  investigation  is  governed  by  49 
CFR  part  386.  FHWA's  Rules  of  Practice 
for  Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings.  49  CFR  386.11. 
Reply  to  a  notice  of  claim  combined 
with  a  notice  of  investigation  is  due  in 
30  days.  49  CFR  386.11(c)(3)  and 
386.14(a).  Requests  for  extensions  of 
time  are  properly  filed  with  the 
Associate  Administrator.  49  CFR  386.33. 

Apparently  based  on  a  compliance 
review  of  June  14. 1993.  Carry's  safety 
rating  was  downgraded  to  conditional 
and  it  was  served  with  a  notice  of  claim 
for  $29,000  end  a  notioeiof 
investigation.  Carry  has  requested  a 
limited  extension  of  time  for  it  to 


consult  coimsel  and  for  counsel  to 
prepare  a  reply  to  the  agency's  actions 
of  July  14  and  16. 1  am  not  persuaded 
that  this  reouest  constitutes  a  "delaying 
tactic."  Nothing  in  the  record  before  me 
indicates  that  Carry  has  attempted  to 
evade  its  responsibilities  under  either 
the  substantive  safety  regulations  or  the 
FHWA's  procedural  regulations.  The 
Regional  Director's  pleading  admits  that 
Cany  was  in  contact  with  the  Regional 
motor  carrier  safety  office  at  least  within 
30  daj's  of  the  notice  of  investigation. 
The  Regional  Director  does  not  say 
whether  Carry  submitted  any  written 
reply  during  that  time. 

1  ne  Regional  Director  has  not 
indicated  in  what  way  the  government 
would  be  prejudiced  by  giving  the 
respondent  limited,  additional  time  to 
prepare  its  response  to  the  agency's 
charges.  The  Regional  Director  has  not 
alleged  that  he  believes  that  Carry  has 
defaulted  and  that  the  notice  of  claim 
has  become  a  final  agency  order,  nor  has 
the  Regional  Director  moved  the 
Associate  Administrator  for  a  final  order 
respecting  the  notice  of  investigation. 
See  49  CFR  386.14(e). 

I  believe  that  the  interests  of  justice 
will  be  best  served  by  permitting  Carry 
until  September  17, 1993,  to  respond  to 
the  notice  of  claim  and  notice  of 
investigation  issued  to  it  on  July  16. 
1993.  Respondent  Carry  is  advised  thai 
its  reply  should  conform  in  all  other 
respects  to  the  requirements  of  section 
386.14(b). 

Accordingly,  it  i$  hereby  ordered  that 
Carry  Companies  of  Illinois,  Inc.,  shall 
reply  lo  the  July  16, 1993,  notice  of 
claim  and  notice  of  investigation  on  or 
before  September  17, 1993. 

Issued:  August  26, 1993. 
John  P.  Eicher. 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Mr.  Nick's 
Transportation  and  Brokerage,  Inc., 
Respondent.  Docket  No  Rl-92-147. 

FiB«]  Order 

This  matter  comes  before  me  upon  a 
motion  by  the  Regional  Director.  Region 
1.  seeking  a  final  order.  This  proceeding 
is  governed  by  the  Federal  Highway 
Administration's  Rules  of  Practice  for 
Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings  (Rules  of 
Practice).  49  C.F.R.  part  386. 

Backgroond 

The  Respondent.  Mr.  Nick's 
Transportation  and  Brokerage.  Inc  (Mr. 
Nick's),  is  an  authorized  for-hire  carrier 
of  fruit  and  produce.  After  a  compliance 
review  of  Mr.  Nick's  (^erations  in 
October  and  November  1991  allegedly 
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revealed  numerous  violations  of  the 
Federal  Motor  Carrier  Safety 
RegulaUons  (FMCSRs).  the  Regional 
Director  served  the  carrier  with  a  notice 
of  claim  on  December  23. 1991.  The 
notice  of  claim  charged  Mr.  Nick's  with 
13  violations  of  the  FMCSRs,  including: 
one  violation  of  §§  391.11(a)  and  391.95, 
using  an  unqualified  driver  who  tested 
positive  for  a  controlled  substance;  one 
violation  of  §  391.1103),  using  a  driver 
less  than  21  years  old;  seven  violations 
of  §  391.103.  failing  to  require  a  driver- 
apphcant  who  the  motor  carrier  intends 
to  hire  or  use  to  be  tested  for  the  use  of 
controlled  substances  as  a  pre- 
qualification  condition;  two  violations 
of  §  395.3.  requiring  or  permitting  a 
driver  to  drive  after  having  been  on  duty 
more  than  70  hours  in  eight  consecutive 
days;  and  two  violations  of  §  391.51. 
faihng  to  maintain  a  complete 
qualification  file  for  each  driver  used  or 
employed. 

Mr.  Nick's  replied  to  the  notice  of 
claim  in  a  letter  dated  January  14. 1992. 
The  carrier  did  not  deny  any  of  the 
charges  in  the  noUce  of  claim,  but  asked 
for  an  administrative  hearing  in  order  to 
"state  our  case  and  ask  for  consideration 
and  leniency."  Respondent's  Reply  at  1. 
The  carrier  offered  explanations  for  each 
of  the  violations  charged  in  the  notice 
of  claim. 

The  Regional  Director  submitted  his 
Motion  for  Final  Order  on  February  18. 
1992.  Mr.  Nick's  has  made  no  reply  to 
this  motion. 

Discussion 

1.  Mr.  Nick's  Bequest  for  an 
Administrative  Hearing 

The  Rules  of  Practice  require  a  motor 
carrier  seeking  a  hearing  to  include  in 
its  reply  "an  admission  or  denial  of  each 
allegation  of  the  claim  •  *  *  and  a 
concise  statement  of  facts  constituting 
each  defense  *  •  *  "  49  CFR 
386.14(b)(1).  The  hearing  request  must 
also  "list  all  material  facts  believed  to  be 
in  dispute."  §  386.14(b)(2).  Ordinarily, 
unless  a  respondent's  reply  complies 
with  these  basic  requirements,  no 
hearing  will  be  granted. 

As  I  have  abeady  noted.  Mr.  Nick's 
has  not  denied  any  of  the  charges  listed 
in  the  December  1991  notice  of  claim. 
In  fact,  with  the  exception  of  the  charge 
of  using  a  driver  who  had  tested 
positive  for  a  controlled  substance,  the 
carrier  has  admitted  to  all  of  the 
charges,  while  offering  explanations  in 
mitigation  of  the  assessed  penalties. 
With  regard  to  the  positive  drug  test. 
Mr.  Nick's  stated  that  "[t]he  driver  was 
and  [sic)  excellent  driver,  has  several 
safe  driving  awards  in  his  past 
experience.  When  tested  again,  the 


driver  tested  negative.  This  seems  to 
cast  serious  doubt  on  the  validity  of  the 
previous  test  and  raises  the  question  of 
error."  Respondent's  Reply  at  2. 1  do  not 
find  this  statement  to  be  a  denial  that 
one  of  the  carrier's  drivers  did  in  fact 
test  positive  for  a  controlled  substances. 
Furtnermore,  Mr.  Nick's  does  not  deny 
that  it  used  this  driver  after  the  date  of 
the  positive  test.  Instead,  the  reply 
contains  a  mere  allegation,  without 
elaboration,  that  the  driver  was  later 
retested  with  negative  results.  The 
record  before  me  contains  no  other 
evidence  that  the  driver  in  question 
actually  underwent  a  second  test,  nor 
does  it  provide  any  evidence  as  to  when 
such  a  test  might  have  taken  place 
(hours,  days,  or  weeks  after  the  first 
test?).  For  these  reasons.  I  find  this 
statement  does  not  present  a  material 
factual  issue  in  dispute  requiring  a 
hearing. 

Turning  to  Mr.  Nick's  request  that  a 
hearing  be  granted  in  order  to  allow  it 
to  present  arguments  for  mitigation  of 
the  penalty  amount.  I  note  that 
"(mjitigation  alone  is  not  a  material 
factual  issue  in  dispute  subject  to 
hearing."  In  the  Matter  of  Tonawanda 
Tank  Transport  Service,  Inc.,  55  FR 
43.279  (FHWA  1990)  (Final  Order). 
Accordingly,  for  the  reasons  set  forth 
above.  I  hereby  deny  Mr.  Nick's  request 
for  an  administrative  hearing. 

2.  The  Regional  Director's  Motion  for 
Final  Order 

I  have  held  that  a  motion  for  final 
order  is  analogous  to  a  motion  for 
summary  judgment.  E.g.,  In  re  Forsyth 
Milk  Hauling  Co.,  Inc..  58  FR  16,983 
(FHWA  1991)  (Order).  Consequently, 
the  moving  party  bears  the  burden  of 
clearly  estabhshing  that  there  is  no 
genuine  issue  of  material  fact,  and  that 
it  is  entitled  to  a  judgment  as  a  matter 
of  law.  Fed.  R.  Civ.  P.  56(c).  All 
inferences  must  be  drawn  in  favor  of  the 
non-moving  party.  Mr.  Nick's  in  this 
case. 

As  I  have  aheady  noted,  Mr.  Nick's 
has  not  denied  any  of  the  charges 
leveled  against  it  in  the  notice  of  claim. 
The  Regional  Director,  on  the  other 
hand,  has  not  submitted  any  affidavits 
or  other  evidence  tending  to  support  the 
charges.  When  a  carrier  denies  the 
allegations  against  it  but  the  Regional 
Director  nevertheless  seeks  to  avoid  a 
hearing  and  obtain  a  final  order  on 
motion,  the  motion  should  be 
accompanied  by  evidence  sufficient  to 
establish  at  least  a  prima  facie  case.  See, 
e.g.,  Forsyth  Milk,  FR  at  16.984.  But  in 
the  absence  of  a  denial  by  the  carrier,  I 
do  not  believe  that  the  Regional  Director 
must  submit  affidavits  or  other  evidence 
in  support  of  his  motion  for  final  order. 


In  re  Bill  Carter  Trucking,  Inc.,  58  FR 
16,935  (FHWA  1992)  (Final  Order).  If 
Mr.  Nick's  had  denied  any  of  the 
charges  against  it,  then  the  Regional 
Director  would  have  been  required  to 
submit  dociunentaiy  or  other  evidence 
supportine  his  charges,  i  Id. 

I  Qo  not  Deheve  Mi.  Nick's  can 
complain  that  the  Regional  Director  has 
not  produced  substantive  evidence  in 
support  of  the  violations  alleged.  The 
carrier  has  failed  to  deny  any  of  the 
charges  cited  and  ignored  repeated 
opportunities  to  rebut  the  Regional 
Director's  allegations,  most  recently  by 
faihng  to  respond  to  the  Regional 
Director's  motion  for  final  order. 

Accordingly,  based  on  the  record 
before  me  in  this  case.  I  find  that  Mr. 
Nick's  committed  the  13  violations  cited 
in  the  notice  of  claim.  Therefore,  I  grant 
the  Regional  Director's  motion  for  final 
order. 

3.  Penalty  Determination 

The  notice  of  claim  alleged  that  the 
charge  of  using  a  driver  who  had  tested 
positive  for  a  controlled  substance 
constituted  a  "substantial  health  and 
safety  violation,"  and  assessed  a  penalty 
of  $3,000.  Whether  an  action  is  a  threat 
to  health  and  safety,  and  thus  subject  to 
a  maximum  penalty  of  $10,000  imder  49 
U.S.C.  §  521(b)(2)(A),  is  inherent  in  the 
action  itself.  In  re  B.W.  Bozel  Transfer 
Inc.,  58  FR  16.918. 16.920  (FHWA  1992) 
(Final  Order).  In  this  case,  the  facts 
indicate  that  Mr.  Nick's  used  a  driver 
foimd  to  have  used  controlled 
substances  in  the  past.  The  use  of  this 
driver  by  the  carrier  created  a 
substantial  safety  hazard  for  members  of 
the  public  who  had  to  share  the  road 
with  the  driver.  Accordingly,  I  find  the 
violation  of  §§  391.11(a)  and  391.95 
constituted  a  substantial  health  and 
safety  violation  warranting  a  significant 
penalty. 

In  its  defense,  Mr.  Nick's  has 
requested  mitigation  of  the  penalty 
amount,  and  has  made  unsubstantiated 
statements  to  the  effect  that  the  driver 
tested  negative  for  drugs  at  a  later  date. 
In  light  of  the  serious  nature  of  this 
violation,  however,  and  absent  more 
concrete  information  from  the  carrier  in 
response  to  the  notice  of  claim  or  the 
Regional  Director's  motion  for  final 
order,  and  recognizing  that  the  assessed 
penalty  is  well  below  the  maximum 
allowed  by  law.  I  find  that  no  reduction 
in  the  amount  of  the  penalty  is 
warranted. 

For  each  of  the  counts  involving  the 
use  of  an  underage  driver,  failure  to 


>  A»  stated  in  the  discussion  of  Mr.  Nick's  hearing 
request.  I  do  not  find  the  carrier's  statements 
concerning  the  positive  drug  test  charge  to  rise  to 
the  level  of  a  denial.  See  p.  3,  supra. 
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require  pre-employmant  dnig  tests,  or 
hours-af-violatiaQ8,  the  Regional 
Director  assessed  a  penalty  of  $1,000.  As 
for  these  counts,  the  record  before  me 
indicates  that  the  underage  driver  (who 
was  just  18  at  the  time  of  the  violations) 
was  used  more  than  once  by  the  carrier, 
and  the  record  before  ma  also 
demonstrates  multiple  violations  of  both 
the  pre-employment  drug-testing  and 
hours-of-service  regulations.  I  find  these 
three  types  of  chaises  dammstrete 
serious  patterns  of  safety  violations, 
subject  to  a  maximum  penalty  of  $1,000 
per  violation,  not  to  exceed  $10,000  per 
pattern.  49  U.S.C.  521(b)(2)(A).  I  note 
that  the  penalty  assessed  by  the 
Regional  Director  is  within  the  statutory 
limits.  Mr.  Nick's  has  provided  me  with 
no  reason  to  reduce  the  assessed 
penalty,  and  considering  the  nature  and 
scope  of  the  violations,  I  decline  to  do 
so. 

As  for  the  two  remaining  counts,  for 
violations  of  recordkeeping  provisions 
of  the  FMCSRs,  the  Regional  Director 
assessed  a  penalty  of  $500  for  each 
count,  the  maximum  amount  for  such 
violations.  Id.  In  its  reply  to  the  notice 
of  claim.  Mr.  Nick's  alleges  that  these 
violations  have  been  corrected.  I  find 
this  argument  unavailing  for  purposes  of 
reducing  the  assessed  penalty  amount, 
however,  because  Mr.  Nick's  should 
have  been  in  compliance  with  the 
regulations  before  the  initiation  of  this 
action.  See  In  the  Matter  of  Stanford  8r 
Inge.  55  FR  43,296  (FHWA  1990)  (Ordw 
Upon  Reconsideration).  I  also  note  that 
although  these  charges  are  for 
recordkeeping  violations,  one  of  them 
involved  the  use  of  Mr.  Nick's  underage 
driver.  Accordingly,  I  find  the  penalties 
assessed  by  the  Regional  Director 
appropriate  and  reasonably  calculated 
to  induce  Mr.  Nick's  compliance  with 
the  FMCSRs. 

It  is  hereby  ordered  that  the  Regional 
Director's  motion  for  a  final  order  is 
granted.  Mr.  Nick's  Transportation  and 
Brokerage,  Inc.,  is  directed  to  pay 
$14,000  to  the  Regional  Director  within 
30  days  of  the  date  of  this  Oder. 

Dated:  August  26, 1993. 

)olm  P.  Eicher. 

Acting  Associate  Admiaistrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Trailer 
Shuttle  Systems,  Inc.,  Respondent.  Docket 
So.  Rt-92-425. 

Final  Order 

introduction 

This  matter  comes  before  me  on  a 
motion  by  the  Regional  Director,  Region 
1,  for  a  final  order  finding  Respondent 
Trailer  Shuttle  Systems,  Inc  (TSS),  of 


Mississauga,  Ontario,  Canada,  liable  for 
14  violations  of  the  Federal  hours  of 
service  regulations  (49  CFR  part  395) 
and  assessing  a  penalty  of  $7,000 
(United  States).  By  order  dated  May  25, 
1993, 1  extended  the  time  for  TSS  to 
reply  to  the  Regional  Director's  motion. 
On  May  29,  Michael  Dorken,  President 
of  TSS,  replied  by  letter  opposing  the 
Regional  Director's  motion,  and  on  June 
7, 1993,  coimsel  for  the  Regional 
Director  responded  renewing  the 
Regional  Director's  request  for  a  final 
order. 

On  August  24, 1992,  the  Region  1 
office  of  the  Federal  Highway 
Administration  (FHWA)  sent  a  notice  of 
claim  to  TSS  alleging  that  TSS  was 
liable  for  fourteen  (14)  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations.  Motion  at  Exhibit  5.  These 
violations  included  10  instances  of 
accepting  false  reports  of  a  record  of 
duty  status  and  4  violations  of  accepting 
altered  supporting  documents,  all  in 
violation  of  49  CFR  395.8(e).  Id.  A  total 
penalty  of  $7,000  was  assessed  for  these 
alleged  violations.  Id. 

Right  to  a  Hearing 

The  notice  of  claim  stated  that 
Respondent  TSS  had  3  options  in 
responding  to  the  notice  of  claim:  (1) 
Pay  the  fine;  (2)  contest  the  matter 
within  15  days;  or  (3)  discuss  settlement 
of  the  case.  TTie  letter  clearly  stated  that 
options  2  and  3  required  TSS  to  reply 
in  IS  days.  The  15-day  response  period 
for  cases  in  which  respondents  urish  to 
contest  notices  of  claim  is  statutorily 
based.  49  U.S.C.  521(b)(1);  see  also  49 
CFR  386.14(a).  The  notice  of  claim 
furtbw  set  forth  the  necessity  of 
complying  with  the  requirements  49 
CFR  part  386.  including  the  need  to  list 
all  material  factual  issues  believed  to  be 
in  dispute  if  a  hearing  is  requested,  and 
the  consequences  for  failing  to  request 
a  hearing  within  15  days,  i.e.,  a  waiver 
of  the  right  to  a  hearing.  See  49  CFR 
386.14(b). 

By  letter  dated  August  26. 1992,  the 
President  of  TSS  responded  to  the 
notice  of  claim.  Motion  at  Exhibit  7. 
This  letter  explicitly  acknowledges 
receipt  of  the  August  24  notice  of  claim, 
but  states  that  Mr.  Dorken  was  "unable 
to  allocate  any  immediate  time  to  the 
alleged  accusations,"  due  to  "a  change 
in  [his]  marital  status."  Id.  This  letter 
clearly  does  not  meet  the  requirements 
of  the  applicable  regulation.  49  CFR 
386.14. 

Mr.  Dorken  again  wrote  to  the 
Regional  Office  on  September  22, 1992. 
Motion  at  Exhibit  8.  Nowhere  in  that 
letter  does  Mr.  Dorken  deny  that  the 
alleged  violations  occurred.  Indeed,  ha 
appears  to  admit  that  inaccurate 


documents  are  accepted  because  the 
only  alternative  that  occurs  to  him  is  to 
"shred"  them,  thus  "makjingl  us  an 
accomplice  to  falsifying."  Mr.  Dorken 
then  outlined  the  steps  that  TSS  took  to 
discipline  the  drivers  responsible  for 
these  "inaccurate"  reports,  including 
terminating  some  of  the  drivers. 

Mr.  Dorken 's  assertion  that 
"shredding"  is  the  only  alternative  to 
"accepting"  is  patently  absurd.  This 
agency  expects  that  motor  carriers 
operating  commercial  motor  vehicles  on 
public  highways  will  exercise  that 
quantum  of  control  over  their  drivers 
necessary  to  ensure  compliance  with 
appUcable  safety  regulations.  Whether 
termination  fi'om  employment,  a  rather 
severe  measure  to  be  sure,  is  necessary 
to  secure  a  driver's  compliance  is  a 
determination  we  leave  to  motor  carriers 
to  make.  In  any  event,  the  terminations 
Mr.  Dorken  asserts  TSS  effected  appear 
to  have  been  initiated  after  the  safety 
investigator  brought  the  violations  to  the 
carrier's  attention.  Thus,  at  best,  these 
"remedial"  actions  might  be  viewed  as 
mitigating  factors  in  assessing  a  penalty 
rather  than  exonerating  the  carrier  from 
liabiUtv  for  the  violations. 

Mr.  Dorken  also  ftiiled  to  request  a 
hearing  in  his  September  22  letter.  In 
feet,  he  expressed  his  hope  that  "it  will 
not  become  necessary  for  me  to  apply 
for  a  formal  hearing  *  *  *." 

Mr.  Dorken 's  September  22  letter  also 
does  not  conform  to  the  requirements  of 
49  CFR  386.14(b).  Rather,  this  letter 
evidences  TSS's  intent  to  pursue  option 
3  presented  in  the  notice  of  claim,  i.e., 
TSS  sought  to  settle  the  claim  against  it. 
The  record  before  me,  including  Mr. 
Dorken 's  letters  of  October  29  and 
December  4,  1992,  indicates  that  the 
parties  discussed  settlement  of  this  case, 
obtaously  without  success.  Accordingly. 
I  conclude  that  the  record  supports  a 
finding  that,  at  least  fi-om  August  28 
through  December  4, 1992,  TSS  failed  to 
deny  the  charges  against  it  and  failed  to 
request  a  hearing,  but  pursued  the  third 
option  of  seeking  to  settle  this  case  with 
the  FHWA  Regional  Office. 

I  have  also  carefully  reviewed  Mr. 
Dorken's  letters  of  January  29,  February 
15,  May  7,  and  May  29, 1993. 1  find  Mr. 
Dorken's  protestations  about  the 
reasonableness  of  the  15-day  response 
period  unavailing. 

The  FHWA  considers  compliance 
with  its  safety  rules  to  be  an  important 
matter  for  all  motor  carriers  engaged  in 
interstate  or  foreign  commerce.  We 
believe  that  the  Congress  indicated  the 
importance  it  assigns  to  compliance  in 
specifying  15  days  as  the  time  in  whidi 
a  motor  carrier  should  contest  alleged 
safety  violations,  on  August  28,  Mr. 
Dorken  assarted  that  his  personal  afiairs 
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precluded  his  devoting  any  time  to 
reviewing  and  responding  to  serious 
allegations  of  safety  violations.  On 
September  22,  Mr.  Dorken  wrote  to  say 
that  he  had  time  to  review  the  charges 
against  TSS.  Nevertheless,  his  response 
again  failed  to  conform  to  the 
requirements  of  49  CFR  386.14(b),  if  It 
was  his  intention  at  that  time  to  request 
a  hearing.  Specifically,  he  failed  to  deny 
the  violations  or  request  a  hearing. 
In  view  of  TSS's  failure  to  timely 
request  a  hearing  in  this  matter.  I  find 
that  TSS  has  waived  its  right  to  a 
hearing  in  this  matter. 

Motion  for  Fina]  Order 

The  Regional  Director's  motion  for  a 
final  order  is  accompanied  by  an 
affidavit  of  the  FHWA  safety  specialist 
who  conducted  the  compUance  review 
that  foitos  the  basis  of  the  instant  case. 
Documentary  evidence  supporting  the 
violations  alleged  in  the  notice  of  claim, 
apparently  obtained  from  the  carrier's 
files,  is  attached  to  this  affidavit  Mr. 
Dorken's  May  29. 1993.  letter  reflects 
that  he  has  read  these  documents,  yet  he 
fails  to  offer  any  evidence  or  argument 
contradicting  them.  Indeed,  he  repeats 
assertions  made  in  his  September  22. 
1992.  letter  that  TSS  terminated  the 
emplo3rment  of  some  of  its  drivers 
because  of  the  violations  discovered  by 
the  FHWA  safety  investigator  and 
alleged  in  the  notice  of  claim. 

Based  on  the  record  before  me.  I  find 
that  the  Regional  Director  has 
estabhshed  a  prima  facie  case  that  the 
violations  occurred  as  alleged  in  the 
notice  of  claim.  TSS  has  failed  to 
convincingly  deny  these  violations 
occurred  nor  has  it  satisfactorily 
rebutted  the  case  presented  by  the 
Regional  Director.  Generally,  it  appears 
Mr.  Dorken  seeks  to  shift  the 
responslbihty  for  compliance  with 
safety  regulaUons  to  TSS's  drivers.  I  find 
this  to  be  Inconsistent  with  the  motor 
carrier's  duty  to  require  observance  of 
the  safiety  regulations  by  the  driver.  49 
CFR  390.11;  see  R.W.  Bozel  Transfer. 
Inc..  58  FR  16.918. 16.920  (March  31. 
1993)  (FHWA  Final  Order  1992). 
Moreover,  a  fair  reading  of  Mr.  Dorken's 
letters  reveals  a  pattern  of  assigning  a 
low  priority  to  meeting  the  safety 
obligations  of  a  carrier  involved  in 
foreign  commerce.  Indeed,  his  personal 
affairs  appear  to  have  interfiered  more 
than  once  with  his  abifity  to  devote 
attention  to  the  claim  against  TSS. 

Based  on  the  record  before  me.  I  find 
that  the  violations  alleged  in  the  August 
24, 1992,  notice  of  claini  occurred.  I  also 
hold  that  TSS  is  directly  hable  both  for 
the  actions  of  its  drivers  in  submitting 
false  documents  and  for  its  own  actions 
in  accepting  these  false  documents. 


Penalty  Determination 

The  Regional  Director  has  assessed 
the  maximum  penalty  permitted  by  law 
for  the  individual  recordkeeping 
violations  cited  in  the  notice  of  claim. 
Mr.  Dorken's  letter  of  May  29  asks  that 
I  mitigate  the  penalty  in  this  case,  but 
affords  no  basis  for  doing  so. 

The  statute  pursuant  to  which  the 
Regional  Director  assessed  the  $7,000 
penalty  in  the  hastant  case  provides  that 
certain  factors  are  to  be  considered.  49 
U.S.C.  521(b).  These  factors  include 
gravity  of  the  violation,  degree  of 
culpabiUty,  and  history  of  prior 
ofienses.  "The  record  before  me  indicates 
that  TSS  management  has  accepted 
documents  deliberately  falsified  in 
violation  of  safety  regulations.  TSS  has 
been  the  subject  of  previous  safety  and 
compliance  reviews  and  was  the  subject 
of  an  enforcement  proceeding  in  1991 
which  resulted  in  tie  payment  of  $2,250 
for  similar  violations.  I  believe  that  the 
$7,000  penalty  assessed  in  this  case 
fully  takes  into  account  the  aggravating 
factors  outlined  above. 

TSS  has  provided  no  evidence  to 
show  that  it  is  unable  to  pay  this  fine 
nor  that  it  will  adversely  affect  TSS's 
ability  to  continue  to  do  business. 
Insofar  as  it  is  painful,  the  statute  also 
provides  that  the  assessment  shall  be 
calculated  to  induce  further  compUance. 
49  U.S.C  521(b)(2).  It  appears  that  the 
payment  of  $2,250  in  1991  for  similar 
violations  failed  to  induce  TSS  to 
comply  with  these  regulations  in  1992. 

It  is  hereby  ordered  that  the  Regional 
Director's  motion  for  final  order  is 
granted,  and  Trailer  Shuttle  Systems, 
Inc.,  is  directed  to  pay  the  simi  of  $7,000 
(United  States)  to  the  Regional  Dhwtor, 
Region  1,  within  30  days  of  this  order 
for  accepting  false  reports  of  records  of 
duty  status  and  altered  supporting 
documents. 

Dated:  July  28, 1993. 
John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  F  ft  L  Oil 
Co..  Inc.  Respondent.  Docket  Na  R3-92- 
005. 

Final  Order 

This  matter  comes  before  me  upon  a 
motion  by  the  Regional  Director.  Region 
3,  seeking  a  final  order.  This  proceeding 
is  governed  by  the  Federal  Hi^way 
Administration's  Rules  of  Practice  for 
Motor  Carrier  Safiety  and  Hazardous 
Materials  Proceedings  (Rules  of 
Practice).  49  CFR  part  386, 


Background 

The  Respondent,  F  &  L  Oil  Company. 
Inc.  (F  &  L).  Is  a  private  interstate  carrier 
of  petroleum  products.  After  an  October 
17. 1991.  compliance  review  allegedly 
revealed  numerous  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  and  the 
Hazardous  Materials  Regulations 
(HMRs).  the  Regional  Director  served  F 
&  L  with  a  notice  of  claim  on  January 
6, 1992.  The  notice  charged  the  carrier 
with  a  total  of  28  violations,  including: 
one  violation  of  §  391.21,  using  a  driver 
who  has  not  completed  and  furnished  a 
proper  application  for  employment 
(count  one);  two  violations  of  §  391.23. 
failing  to  maintain  in  drivers' 
qualification  files  responses  to  inquiries 
into  drivers'  driving  and/or  employment 
records  (counts  2-3);  three  violations  of 
§  391.25.  failing  to  maintain  in  drivers' 
qualification  files  notations  of  annual 
reviews  of  drivers'  driving  records 
(counts  4-6);  three  violations  of 
§  391.27,  failing  to  maintain  in  drivers' 
qualification  files  Usts  or  certificates  of 
violations  of  motor  vehicle  laws  or 
ordinances  (counts  7-9);  ten  violations 
of  §  395.8(a),  failing  to  require  driver  to 
make  and  submit  a  record  of  duty  status 
(counts  10-19);  and  nine  violations  of 
§  180.405(b),  transporting  hazardous 
materials  requiring  specification 
packaging  in  nonspecification  cargo 
tanks  (counts  20-28). 

F  4  L  requested  a  hearing  in  a  reply 
dated  January  22. 1992.  F  &  L  denied 
counts  2.  4.  5.  7, 8.  and  23  through  28. 
As  for  the  remaining  17  charges,  all 
involving  the  same  driver,  F  &  L 
claimed  that  it  was  not  responsible  for 
the  alleged  violations  because  the  driver 
in  question.  Ronald  Rumley.  was  an 
"independent  contractor"  and  "not  an 
employee  of  F  &  L  Oil  Company.  Inc. 

•  *  •"ReplyofF&LOilCo.bic.at 
1. 

The  Regional  Director  submitted  his 
Motion  for  Final  Order  and  In 
Opposition  to  Request  for  a  Hearing  on 
March  6, 1992.  F&L  responded  to  this 
motion  on  March  13, 1992.  The 
Regional  Director  then  submitted  two 
Amendments  to  the  motion  on  March 
23, 1992,  along  with  exhibits  and  other 
evidence  to  support  the  charges  in  the 
notice  of  claim.  After  conducting 
discovery,  and  after  F&L  submitted 
documentary  evidence  in  response  to  a 
request  by  the  Regional  Director,  in 
August  1992  both  sides  joined  in  a 
request  that  the  Associate  Administrator 
for  Motor  Carriers  render  a  ruling  on 
this  matter. 


62460 Federal  Register  /  Vol.  58.  No.  226,  /  Friday,  November  26,  1993  /  Notices 


Discussion 

1.  F&L's  Request  for  an  Administrative 
Hearing 

The  Rules  of  Practice  require  a  motor 
carrier  seeking  a  hearing  to  include  in 
its  reply  "an  admission  or  denial  of  each 
allegation  of  the  claim  •  •  *  and  a 
concise  statement  of  facts  constituting 
each  defense  •  *  *.  "  49  CFR 
386.14(b)(1).  The  hearing  request  must 
also  "Ust  all  material  facts  beheved  to  be 
in  dispute."  §  386.14(b)(2).  Furthermore, 
"(ilf  the  Regional  Director  opposes  the 
hearing  request,  as  in  this  case,  the 
motor  carrier  must  do  more  than  just 
deny  the  allegations  in  its  pleadings.  It 
must  give  sufficient  evidence  to  support 
its  allegations."  In  the  Matter  of 
American  Pacific  Power  Apparatus, 
Inc.,  58  FR  16977  (FHWA  1992)  (Order). 

F4L  has  denied  11  of  the  28  charges 
in  the  notice  of  claim  and  has  offered  a 
defense  against  hability  for  the 
remainder.  These  latter  counts,  all 
involving  a  driver  that  F&L  claims  was 
an  "independent  contractor"  (counts  1, 
3, 6,  9,  and  10-22),  concern  a  question 
of  law — the  driver's  employment  status 
under  the  FMCSRs— and  not  of  fact. 
Accordingly,  I  deny  F&L's  request  for  a 
hearing  on  these  counts. 

For  the  six  hazardous  materials 
charges  (counts  23-28)  that  do  not 
involve  Rumley,  F4L  denied  the 
allegations  in  the  notice  of  claim,  stating 
that  the  vehicles  in  question  had  been 
inspected  at  a  local  garage.  I  find  that 
this  denial  also  presents  a  legal,  not  a 
factual  question:  Does  such  an 
inspection  satisfy  the  requirements  of 
the  HMRs?  As  such,  I  decline  to  grant 
the  respondent's  request  for  a  hearing 
on  these  counts. 

The  five  remaining  coimts  (2,  4,  5,  7, 
and  8)  involve  incomplete  driver 
quahfication  files.  F&L  has  denied  each 
of  these  counts,  and  in  response  to  a 
discovery  request  by  the  Regional 
Director  has  supplied  documentary 
evidence  tending  to  show  that  the 
carrier  did,  in  fact,  have  at  least  some  of 
the  required  documents  in  its 
possession.  Nevertheless,  F&L  has  never 
denied  that  it  did  not  have  these 
documents  at  its  Bluefield,  Virginia, 
office  (where  the  October  1991 
compliance  review  took  place).  Nor  has 
FiL  denied  that  it  failed  to  tell  the 
FHWA's  safety  inspectors  that  the 
records  might  exist  elsewhere.  F4L  did 
not  produce  the  required  records  at  the 
time  of  the  review.  Therefore,  the 
records  that  F4L  has  produced 
subsequent  to  that  time  do  not 
demonstrate  the  existence  of  a  material 
factual  issue  in  dispute  concerning  the 
allegations  in  the  notice  of  claim. 


2.  The  Regional  Director's  Motion  for 
Final  Order 

I  have  held  a  motion  for  final  order  is 
analogous  to  a  motion  for  simunary 
judgment.  E.g.,  In  re  Forsyth  Milk 
Hauling  Co.,  Inc..  58  FR  16983  (FHWA 
1991)  (Order).  Accordingly,  the  moving 
party  bears  the  burden  of  clearly 
estabUshing  that  there  is  no  genuine 
issue  of  material  fact,  and  that  it  is 
entitled  to  a  judgment  as  a  matter  of 
law.  Fed.  R.  Qv.  P.  56(c).  All  inferences 
must  be  drawn  in  favor  of  the  non- 
moving  party,  F&L  in  this  case. 

As  noted  in  the  previous  section, 
while  F&L  does  not  deny  17  of  the 
charges  against  it  (counts  1,  3,  6,  9,  and 
10-22),  it  nevertheless  claims  that  it 
should  not  be  held  hable  for  these 
charges  because  they  involve  F&L's  use 
of  a  driver  whom  the  carrier  claims  was 
an  "independent  contractor"  and  not  its 
"employee."  This  defense  is  without 
merit,  since  the  term  "employee,"  as 
defined  in  the  FMCSRs,  clearly  includes 
"independent  contractors"  such  as 
Ronald  Riunley.*  Therefore,  based  on 
F&L's  failure  to  deny  these  counts  and 
the  dociunentary  evidence  submitted  by 
the  Regional  Director,  I  find  F&L  liable 
for  these  counts  and  grant  the  Regional 
Director's  motion  for  a  final  order  as  to 
counts  1,  3, 6,  9,  and  10  through  22. 

F&L  denied  the  six  hazardous 
materials  charges  not  involving  driver 
Rumley  (counts  23-28).  claiming  in  its 
reply  that  the  vehicles  in  question  "had 
been  inspected  by  Shafi^ers  Crossing 
Garage  of  Roanoke,  Virginia,  and  there 
was  a  plackard  [sic)  on  the  truck 
identifying  it  as  a  hauler  of  hazardous 
materials."  Reply  of  F  &  L  Oil  Co.,  Inc., 
at  2.  F  &  L  has  provided  no  further 
evidence  to  demonstrate  that  the 
vehicles  in  question  met  the 
requirements  of  the  HMRs.  The  Regional 
Director,  on  the  other  hand,  has 
provided  numerous  exhibits,  including 
copies  of  photographs  of  the  vehicles  in 
question  and  an  affidavit  by  the  FHWA 
safety  investigator,  tending  to  show  that 
the  carrier  cotomitted  the  alleged 
violations.  I  find  the  carrier's  statement, 
without  more,  to  be  insufficient  to 
overcome  the  Regional  Director's  prima 
facie  case,  and  I  hereby  grant  the 
Regional  Director's  motion  for  final 
order  as  to  counts  23  through  28. 

The  last  five  charges  (counts  2, 4,  5, 
7,  and  8)  involve  incomplete  driver's 
quaUfication  files.  The  evidence  before 
me  in  this  case  tends  to  show  that  F  & 


L  did  not  produce  the  pertinent  records 
when  requested  to  do  so  during  the 
October  1991  compliance  review. 
Moreover,  this  evidence,  including  the 
affidavit  of  the  safety  investigator  who 
performed  the  compliance  review, 
indicates  that  the  carrier  never  informed 
the  FHWA  that  the  requested  records 
might  exist  elsewhere  than  the  carrier's 
Bluefield,  Virginia,  office.2  Only  months 
later,  after  a  request  for  the  production 
of  documents  was  served  on  the  carrier 
by  the  Regional  Director,  did  F&L 
produce  some,  but  not  all,  of  the 
documents  that  were  missing  at  the  time 
of  the  compliance  review. 

Based  on  the  evidence  before  me,  I 
conclude  that  F&L  has  failed  to  rebut 
the  Regional  Director's  prima  facie  case 
as  to  counts  2,  4,  5,  7,  and  8. 
Accordingly,  for  the  reasons  set  forth 
above,  I  hereby  grant  the  Regional 
Director's  motion  for  final  order  for 
these  counts. 

3.  Penalty  Determination 

The  notice  of  claim  assessed  a  penalty 
of  $300  for  each  violation  of  the 
FMCSRs,  and  a  penalty  of  $1,000  for 
each  violation  of  the  HMRs.  Title  49, 
United  States  Code,  §  521(b)(2)(C), 
provides  nine  factors  to  be  considered 
in  assessing  the  propriety  of  penalties 
assessed  pursuant  to  the  FMCSRs. 
Substantially  the  same  factors  are 
provided  in  49  U.S.C  app.  §  1809(a)  for 
consideration  of  penalties  assessed 
pursuant  to  the  HMRs. 

Reviewing  the  record  before  me  in 
light  of  these  factors,  I  note  first  that 
there  is  no  indication  that  F&L  was  the 
subject  of  any  prior  enforcement  action 
resulting  in  either  an  admission  of 
liability  by  the  carrier  or  a  formal 
finding  against  it  I  also  note  that  while 
19  of  the  28  counts  leveled  against  F  & 
L  are  for  violations  of  recordkeeping 
requirements,  nine  of  the  counts  are  for 
more  serious  violations  of  the  HMRs. 
Also,  nothing  in  the  record  before  me 
indicates  that  F&L  cannot  pay  the 
assessed  penalty,  which  I  note  is  well    ' 
below  the  maximum  allowed  by  law. 
See  49  U.S.C.  521(b)(2)(A);  49  U.S.C. 
app.  §  1809(a). 

F&L  did  submit  dociiments  tending 
to  show  that  it  had  in  its  possession  at 


1 49  CFR  390.5  reads.  In  pertinent  part. 
"Employee  means:  (a)  A  driver  of  a  commercial 
motor  vehicle  (including  an  independent  contractor 
while  in  the  course  of  operating  a  commercial 
motor  vehicle)  •  *  *"  See  also  *9  CFK  390.H;  In 
n  Boxell  Transfer.  Inc..  58  FR  16918, 16920  (FHWA 
1992)  (Final  Order). 


>  While  F  ft  L  claims  that  lu  payroll,  health 
insurance,  and  personnel  records  are  kept  at  its 
Roanoke,  Virginia,  office.  Affidavit  of  Coy  Bowling 
at  1,  its  letterhead  states  that  the  company's  "Main 
Office"  is  located  in  Bluefield,  Virginia,  where  the 
October  1991  compliance  review  took  place. 
Further,  the  evidence  before  me  indicates  that  at 
least  two  earlier  safety  reviews  took  place  at  the 
same  locatioa  Affidavit  of  Terry  Runge-Earle  at  2. 
F  ft  L  admits  that  it  has  never  submitted  a  written 
request  to  the  FHWA  for  divided  records  authority, 
as  required  by  49  CFR  391.51(g).  Respondent's 
Answer  to  Regional  Director's  First  Request  for 
Admissions  at  1. 
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least  some  of  the  records  pertaining  to 
counts  2. 4.  5.  7.  and  8.  Nevertheless, 
the  carrier  has  never  denied  that  it  did 
not  produce  these  records  at  the  time  of 
the  compbance  review,  nor  has  F  &  L 
denied  that  it  did  not  inform  the 
FHWA's  safety  inspectors  that  such 
documents  might  be  kept  elsewhere. 
The  FMCSRs  required  a  carrier  wishing 
to  maintain  its  records  in  more  than  one 
office  to  submit  a  written  request  to  the 
Director  of  the  Regional  Motor  Carrier 
Safety  Office  for  the  region  in  which  the 
carrier  has  his  principal  place  of 
business.  49  CFR  391.51^.  F  &  L 
admits  that  it  has  never  done  so.  FHWA 
safety  inspectors  should  not  be  required 
to  guess  the  location  of  a  carrier's  driver 
qualification  files,  nor  should  motor 
carriers  be  allowed  to  keep  their  records 
out  of  reach  of  the  inspectors,  only  to 
produce  them  after  an  enforcement 
action  has  been  initiated.  Accordingly, 
no  mitigation  of  the  assessed  penalty  is 
appropriate  under  these  circxmistances. 

It  is  hereby  ordered  that  the  Regional 
Director's  request  for  a  final  order  is 
granted.  F  &  L  Oil  Co.,  Inc..  Is  directed 
to  pay  $14,700  to  the  Regional  Director 
within  30  days  of  the  date  of  this  Order. 

DalaA-  July  28. 1993. 
John  P.  Bicher, 

Acting  Associata  Administrator  for  Motor 
Carriers, 

Before  the  Federal  Highway 
Administration;  In  the  matter  of  Browning- 
Ferris  Industries  of  Alabama.  Inc. 
Respondent  Docket  Na  93-AL-027-SR 

Older  1^ 

This  case  was  initiated  by  a  notice  of 
claim  received  by  Respondent  Browning 
Ferris  Industries  of  Alabama.  Inc.  (BFI), 
in  late  March  1993.  This  notice  of  claim 
charged  BFI  with  20  violations  of  49 
CFR  177.817(a),  transporting  a  shipment 
of  hazardous  materials  not  accompanied 
by  a  properly  prepared  shipping  paper, 
and  9  violations  of  49  CFR  395.8(a), 
failing  to  require  a  driver  to  make  a 
record  of  duty  statiis.  A  total  penalty  of 
$22,700  was  assessed  for  these  29 
violations. 

On  April  28.  BH  filed  a  motion  for 
immediate  appointment  of  an 
administrative  law  judge,  for  an 
expedited  proceeding,  and  for 
extraordinary  relief.  Attached  to  this 
motion  was  BFI's  response  to  the  notice 
of  claim  denying  the  charges  and 
requesting  a  hearing. 

The  extraordinary  reUef  requested  by 
BFI  was  for  the  Associate  Administrator 
to  direct  die  EHrector  of  the  Office  of 
Motor  Carriers  in  Montgomery, 
Alabama,  "forthwith  to  immediately 
communicate  with  the  Mobile  Police 
Department  that  no  competent 
determination  has  been  made  that  BFI  is 


transporting  hazardous  materials  in  the 
course  of  its  medical  waste  disposal 
business,  and  that  there  is,  therefore,  so 
far  as  is  known  to  FHWA.  no  reason  to 
prohibit  use  of  tunnels  in  Mobile, 
Alabama  to  BFI." 

In  my  May  18  order  granting  the 
Regional  Director  an  extension  of  time 
to  respond  to  BFI's  moUon,  I  declined 
to  grant  BFI  the  extraordinary  relief  it 
requested.  Since  that  order,  the  Regional 
Director  has  filed  a  motion  for  a  stay  of 
these  proceedings;  BFI  has  filed  a 
motion  for  correction  of  the  record  and 
other  appropriate  reUef,  wherein  BFI 
has  renewed  its  request  for  "emergency 
relier'  or.  "in  the  alternative  that  a 
denial  that  FHWA  advised  the  MobUe. 
Alabama  PoUce  Department  that 
Respondent  was  transporting  hazardous 
materials  through  txmnels  in  Mobile, 
Alabama,  be  made  on  the  record;"  BFI 
has  moTOd  to  dismiss  the  matter  the 
Regional  Director  has  replied  to 
Respondent's  motions,  urging  that  I 
deny  them  all;  and  BFI  has  again 
responded  taking  issue  with  the 
Regional  Director's  replies.  Meanwhile, 
the  pleadings  before  me  indicate  that 
BFI  has  sought  an  interpretation  of  the 
Hazardous  Materials  Regulations  (HMR) 
at  issue  in  this  case  &x)m  the  Research 
and  Special  Programs  Administration, 
which  In  turn,  reportedly,  is  consulting 
with  the  United  States  Department  of 
Health  and  Human  Services. 

The  purpose  of  this  order  is  to  dicpose 
of  the  motions  currently  pending  before 
me.  Despite  all  the  motions  and 
responses  to  motions  submitted  to  me  in 
this  case.  I  do  not  see  that  this  case  is 
ready  for  submittal  to  an  administrative 
law  Judge  or  for  final  disposition  by  me, 
by  dismissal  or  otherwise. 

First.  I  hereby  deny  BFI's  request  for 
extraordinary  relief.  This  case  has  been 
submitted  to  me  in  my  quasi-judicial 
role  as  final  agency  decisionmaker  with 
respect  to  motor  carrier  safety 
enforcement  cases.  In  that  role,  I  do  not 
engage  in  investigatory  or  supervisory 
activities.  My  responsibility  Is  to  decide 
matters  brought  before  me  based  on  the 
facts  in  the  record  before  me.  If  there  are 
material  factual  issues  in  dispute.  I  will 
refer  the  case  to  an  administrative  law 
judge  for  a  hearing.  If  there  are  not.  I 
will  decide  the  case  in  accordance  with 
the  Federal  Highway  Administration's 
Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings,  49  CFR  part  386. 

The  extraordinary  relief  BFI  has 
requested  can  and.  if  appropriate, 
should  be  obtained  elsewhere.  In  my 
May  18  order,  I  suggested  that  BFI  seek 
relief  from  the  Mobile  Police 
Department  which,  as  I  understand  it,  is 
the  agency  denying  BFI  the  use  of  the 


Mobile  timnels.  If  BFI  believes  that  it 
needs  help  from  the  FHWA,  it  must  seek 
that  help  from  the  FHWA's  State 
Director  in  Alabama,  the  Regional 
Director  in  Atlanta,  or  the  Director  of 
Field  Operations  in  Washington,  DC. 
not  from  me.  These  FHWA  officials  are 
invested  with  ample  supervisory 
responsibilities  in  this  area. 

I  decline  to  interject  myself  personally 
in  BFI's  dispute  with  the  Mobile  Pohce 
Department  over  BFI's  use  of  these 
tunnels  in  the  manner  sought  by  BFI. 
because  I  believe  that  such  action  would 
be  inconsistent  with  my  role  as  final 
agency  decisionmaker  in  the  underlying 
enforcement  case,  because  I  beUeve  that 
BFI  has  ample  recourse  elsewhere  for 
rehef,  and  because,  in  any  event,  the 
decision  on  the  use  of  the  timnels  is  not 
FHWA's  to  make. 

I  also  hereby  deny  BFI's  request  to 
dismiss  the  case  at  hand.  The  Regional 
Director  has  charged  BFI  with  29 
violations  of  the  HMR  and  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSR).  Much  has  been  written  by  the 
parties  on  the  subject  of  the  alleged 
HMR  violations,  none  of  it  dispositive: 
Uttle.  if  anjthing.  has  been  said  about 
the  alleged  FMCSR  violations. 
BFI  also  filed  a  "Motion  for 
Correction  of  Record  and  Other 
Appropriate  ReUef  "  This  latter  motion 
amounts  to  little  more  than  squabbling 
and  does  not  move  the  case  forward  at 
all.  In  fact,  it  demonstrates  how  far  this 
case  is  from  being  ready  for  decision. 
Apparently,  BFI  cannot  agree  with  itself 
as  to  what  material  factual  issues  are  in 
dispute  In  this  case. 

On  the  third  page  of  BFTs  motion  to 
"correct"  the  record,  counsel  for  BFI 
asserts  that.  "In  the  Order  Granting 
Extension  of  Time,  the  Acting  Associate 
Administrator  noted  that  there  are  two 
material  factual  issues  in  dispute 
requiring  a  hearing  for  resolution." 
Counsel  follows  this  sentence  by 
quoting  from  the  order  itself:  "These  are 
(1)  'whether  any  witness  will  testify  that 
they  had  tendered  hazardous  material  to 
BFI  for  shipment'  and  (2)  'whether  BFI 
drivers  transported  property  in 
interstate  commerce  and  failed  to  make 
a  record  of  duty  status'."  Counsel  then 
asserts  that  the  quoted  statement 
"indicates  a  misunderstanding  of  what 
factual  issues  are  in  dispute."  This 
statement  is  incredible. 

First.  I  never  said  these  were  the 
material  factual  issues  in  dispute  in  this 
case.  I  said  that  these  were  the  issues 
Identified  by  BFI  in  asking  for  a  hearing. 
Order  Grantuag  Extension  of  Time.  May 
18.  at  1  (third  sentence);  see  BFI's 
response  to  notice  of  claim  at  2.  Thiis. 
in  his  motion  to  correct  the  record, 
counsel  for  BFI  Is  arguing  with  himself 
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Given  the  oirrent  posture  of  this  case, 
it  is  premature  for  me  to  try  to  decide 
what  material  factual  issues  are  in 
dispute.  I  am  going  to  leave  it  to  the 
parties  to  more  clearly  identify  at  a  later 
date  the  precise  material  factual  issues 
in  dispute,  if  any. 

I  consider  BFI's  motion  for  correction 
of  record  and  other  appropriate  relief  to 
be  argumentative  ana  unhelpful.  Insofar 
as  it  seeks  modification  of  my  May  18 
order  and  the  emergency  relief  regarding 
my  personal  intervention  with  the 
Mobile  Police  Department,  it  is  denied 
for  the  reasons  set  forth  above.  In  all 
other  respects  I  am  striking  this 
pleading  as  merely  argument  with  leave 
to  coimsel  to  make  these  arguments  at 
the  appropriate  time. 

Because  I  beUeve  that  this  case  is  not 
ready  for  decision,  I  am  granting  the 
Regional  Director's  request  for  a  stay  of 
the  proceedings,  with  leave  to  the 
parties  to  move  that  the  portion  of  the 
case  dealing  with  alleged  FMCSR 
violations  should  proceed.  However,  the 
parties  should  be  aware  that  I  do  not 
intend  to  bifurcate  this  case.  I  will  not 
send  the  FMCSR  violations  to  a  hearing, 
if  a  hearing  is  warranted,  until  the 
parties  are  prepared  to  move  the  HMR 
violations  portion  of  this  case  forward. 
This  decision  is  based  on  the  need  to 
conserve  agency  resources,  including 
the  time  and  cost  for  a  hearing  before  an 
administrative  law  judge.  Thus,  I  will 
only  deal  with  the  FMCSR  violation 
portion  of  this  case  separately,  if  that 
portion  can  be  decided  by  me  without 
a  hearing. 

Because  of  my  concern  that  a  decision 
in  this  case  be  not  imduly  delayed,  I  am 
hereby  directing  counsel  for  the 
Regional  Director  to  advise  me  briefly  of 
the  status  of  this  case  within  120  days 
of  the  date  of  this  order  and  every  120 
days  thereafter  until  the  matter  is 
resolved.  A  copy  of  this  stattis  report 
should  be  served  on  counsel  for  BFI. 
The  status  report  should  briefly  advise 
whether  the  parties  are  prepared  to 
move  this  case  forward.  If  the  parties  are 
not  so  prepared,  the  Regional  Counsel 
shall  bntJiiy  state  the  reason. 

If  and  when  this  case  is  ready  to  move 
forward,  the  parties  shall,  by  joint 
motion  if  possible,  so  advise  me.  At  that 
time,  the  parties  will  submit  a  joint 
record  upon  which  a  decision  in  this 
case  should  be  based.  If  the  parties  agree 
that  a  hearing  is  required,  the  material 
factual  issues  in  dispute  shall  be 
succinctly  stated. 

If  a  joint  motion  is  not  possible 
because  the  parties  disagree  on  some 
issues  or  point,  the  party  which  believes 
that  the  case  is  ready  for  referral  to  an 
administrative  law  judge  or  final 
disposition  by  me  shall  submit  a  motion 


to  that  effect.  The  other  party  will  then 
have  30  days  in  which  to  reply  to  that 
motion  ana  the  moving  party  will  have 
15  days  to  respond  to  the  reply.  No 
further  pleading  will  be  accepted 
thereafter  without  leave. 
So  ordered. 

Issued:  July  28, 1993. 
John  P.  Eicher, 

Acting  Associate  Administiatorfor  Motor 
Caniers. 

Before  the  Federal  Highway 
Administration;  In  the  matter  of  American 
Diversified  Construction,  Inc.,  Respondent 
Docket  No.  90-TN-043->SA. 

Final  Order 

This  matter  comes  before  me  upon  a 
renewed  motion  by  the  Regional 
Director,  Region  4,  seeking  a  final  order. 
This  proceeding  is  governed  by  the 
Federal  Highway  Administration's 
Rules  of  Practice  for  Motor  Carrier 
Siifety  and  Hazardous  Materials 
Proceedings  (Rules  of  Practice),  49  CFR 
part  386. 

Background 

On  May  12, 1992,  the  Associate 
Administration  for  Motor  Carriers 
(Associate  Administrator)  issue  an  order 
denying  the  Regional  Director's  motion 
for  a  final  order  on  ten  charges  that  the 
Respondent,  American  Diversified 
Construction,  Inc.  (American 
Diversified),  had  violated  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  charges  consisted  of  five 
counts  of  faiUng  to  preserve  a  driver's 
record  of  duty  status  for  six  months,  49 
CFR  395. 8(k),  and  five  counts  of  failing 
to  properly  maintain  driver  qualification 
files,  49  CFR  391.51(a).  The  Associate 
Administrator  found  that  American 
EKversified  had  denied  the  charges 
against  it,  and  that  the  Regional  Director 
had  failed  to  submit  sufficient  evidence 
to  support  a  prima  facie  case.  The  May 
1992  order  permitted  the  Regional 
Director  to  renew  the  motion  by 
submitting  affidavits  or  other  evidence 
tending  to  show  that  American 
Diversified  committed  the  charged 
violations.  American  Diversified  was 
advised  that  if  it  failed  either  to  respond 
to  the  Regional  Director's  renewed 
motion,  or  to  produce  any  evidence 
rebutting  the  Regional  Director's 
evidence,  that  failure  might  result  in  a 
final  order  for  the  Regional  Director.  In 
re  American  Diversified  Construction, 
Inc..  58  FR  16.951  (FHWA  1992) 
(Order). 

The  Regional  Director  submitted  a 
renewed  motion  on  August  5, 1992, 
requesting  that  the  facts  be  found  as 
alleged  in  the  notice  of  claim,  and 
seeking  a  penalty  of  $3,000.  Attached  to 
the  renewed  motion  were  a  signed 


declaration  of  an  FHWA  safety 
investigator  and  several  exhibits 
purporting  to  docimient  the  chargns 
against  American  Diversified.  The 
carrier  has  not  responded  to  this 
evidence. 

Discussion 

1.  The  Regional  Director's  Renewed 
Motion  for  Final  Order 

I  have  held  that  a  motion  for  final 
order  is  analogous  to  a  motion  for 
summary  judgment.  E.g.,  In  re  Forsyth 
Milk  Hauling  Co.,  Inc.,  58  FR  16983 
(FHWA  1991)  (Order),  Accordingly,  the 
moving  party  bears  the  burden  of  clearly 
establishing  that  there  is  no  genuine 
issue  of  material  fact,  and  that  it  is 
entitled  to  a  judgment  as  a  matter  of 
law.  Fed.  R.  Civ.  P.  56(c).  Because 
American  Diversified  denies  the 
allegations  against  it,  but  the  Regional 
Director  nevertheless  seeks  to  obtain  a 
final  order  on  motion,  the  motion 
should  be  accompanied  by  evidence 
sufficient  to  establish  a  prima  facie  case 
of  the  violations  charged.  American 
Diversified  bears  the  burden  to  rebut  a 
prima  facie  case,  and  mere  assertions, 
unsupported  by  evidence,  cannot  defeat 
an  otherwise  justified  motion  for  final 
order. 

The  evidence  presented  by  the 
Regional  Director  in  his  renewed  motion, 
supports  the  allegations  made  in  the 
notice  of  claim  and  remains  imrebutted 
by  American  Diversified.  Although 
American  Diversified's  failure  to  rebut 
does  not  act  to  lower  the  Regional 
Director's  evidentiary  burden  in  this 
case,  American  Diversified's  failure  to 
fully  participate  in  this  proceeding  is 
significant  because  the  carrier  has  failed 
to  rebut  the  Regional  Director's  prima 
facie  case. 

The  first  five  charges — for  allegedly 
failing  to  preserve  driver's  records  of 
duty  status — are  supported  by 
documentary  evidence  and  the  safety 
inspector's  declaration.  The- 
documentary  evidence  consists  of 
copies  of  shipper's  logs  for  each  trip 
allegedly  made  in  violation  of  the 
regulation,  each  signed  by  the  driver 
who  allegedly  made  the  trip.  The 
declaration,  for  its  part,  is  signed  by  the 
safety  inspector  and  states  that  for  each 
of  these  trips  "the  necessary  record  of 
duty  status  was  not  kept  in  (American 
Diversified's)  file[s]."  Declaration  of 
Eunice  C.  Smith  at  3. 

As  for  the  driver's  qualification  file 
charges,  all  five  coimts  are  supported  by 
the  safety  speciahst's  declaration.  Four 
of  the  charges  are  further  buttressed  by 
copies  of  driver's  records  of  duty  status; 
but  for  one  count,  involving  a  trip 
allegedly  made  on  August  1,  1990,  no 
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record  of  duty  status  has  been  provided. 
I  find  nonetheless  thatjhe  Regional 
Director  has  presented  a  prima  facie 
case  for  all  five  driver's  qualification 
charges,  because  I  find  that  the  safety 
speciahst's  signed  declaration  provides 
the  necessary  evidence  for  each  count. 

In  spite  of  its  denial  of  the  charges, 
American  Diversified  has  failed  to 
produce  any  evidence  supporting  its 
denial  and  failed  to  rebut  the  evidence 
of  these  violations.  Therefore,  I  find  that 
American  Diversified  committed  the 
violations  charged  in  the  notice  of 
claim. 

2.  Penalty  Assessment 

The  Regional  Director  assessed  a 
penalty  of  $300  for  each  of  the  ten 
violations  charged  in  the  notice  of 
claim,  for  a  total  penalty  of  $3,000. 
Although  American  Diversified  has  not 
responded  to  the  evidence  presented  by 
the  Regional  Director  in  his  renewed 
motion  for  final  order,  the  record  before 
me  does  contain  a  document  pertaining 
to  the  issue  of  the  penalty  assessed  by 
the  Regional  Director. 

The  document,  an  undated  letter 
addressed  to  the  FHWA's  Headquarters 
office,  makes  assertions — unsupported 
by  any  other  documents  in  the  record — 
that  American  Diversified  is  in 
bankruptcy  1  and  that  its  "principal" 
underwent  back  surgery  after  which  it 
"(was]  determined  by  the  Social 
Security  Administration  that  he  is 
completely  disabled  this  is  the  only 
money  or  income  that  this  man  has" 
[sic].  The  letter  is  signed  "Tammy 
Wauford,"  but  nothing  in  the  record 
before  me  indicates  what  her  connection 
to  American  Diversified  may  be.  A  copy 
of  this  letter  was  sent  to  the  regional 
office  on  October  2,  1992.  To  date,  no 
response  to  this  letter  has  been  received 
from  the  Regional  Director. 

I  must  rely  on  the  evidence  presented 
by  the  parties— which  I  have  already 
determined  amounts  to  a  prima  facie 
case  for  the  Regional  Director  which  the 
carrier  has  failed  to  rebut.  After  review 
of  this  evidence  in  light  of  the  nine 
penalty  determination  factors  of  49 
U.S.C.  521(b)(2)(C).  I  find  a  $300  penalty 
for  each  of  the  charged  recordkeeping 
violations  reasonably  calculated  to 
induce  American  Diversified 's 
compliance  with  the  FMCSRs. 
Therefore,  I  grant  the  Regional  Director's 
motion  for  final  order  in  the  amount  of 
$3,000.        I 

Pursuant  to  §  386.64  of  the  Rules  of 
Practice,  either  party  may  petition  for 


1  Under  Federal  law  civil  forfeiture  amounts  are 
not  dischargeable  in  bankruptcy.  H  U.S.C 
523(a)(7). 


reconsideration  of  this  final  order 
within  20  days  after  the  date  it  is  issued. 

It  IS  hereby  ordered  that  the  Regional 
Director's  renewed  request  for  a  final 
order  is  granted.  American  Diversified 
Construction.  Inc.,  is  directed  to  pay 
$3,000  to  the  Regional  Director  within 
30  days  of  the  date  of  this  Order. 

Dated:  July  28, 1993. 
John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Elkins 
Distributing  Co.,  Inc.,  Respondent.  Docket 
No.  R3-91-228. 

Final  Order 

Background 

"This  matter  is  a  motor  carrier  safety 
civil  forfeiture  proceeding  governed  by 
the  Federal  Highway  Administration's 
(FHWA)  Rules  of  Practice  for  Motor 
Carrier  Safety  and  Hazardous  Materials 
Proceedings,  49  CFR  part  386. 

This  civil  forfeiture  proceeding  was 
initiated  by  notice  of  claim  dated  June 
6, 1991.  In  the  notice  of  claim,  the 
Regional  Director,  Region  3,  charged 
Elkins  Distributing  Co.,  Inc. 
(Respondent  or  Elkins).  with  nine  (9) 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (49  CFR  parts  350- 
399).  These  alleged  violations  included 
two  (2)  instances  of  using  a  driver  who 
had  not  been  medically  examined  each 
24  months,  as  required,  and  seven  (7) 
violations  of  various  recordkeeping 
requirements  related  to  incomplete 
driver  qualification  files.  The  Regional 
Director  assessed  a  total  penalty  of 
$3,000  for  these  violations. 

The  notice  of  claim  clearly  stated  that 
a  reply  was  due  within  15  days  and 
failure  to  request  a  hearing  within  15 
days  would  constitute  a  waiver  of  the 
right  to  a  hearing.  Moreover,  the  notice 
of  claim  advised  Elkins  of  the  need  to 
comply  with  the  requirements  of  49  CFR 
part  386,  especially  49  CFR  386.14  as 
that  section  relates  to  replies  to  notices 
of  claim. 

Mr.  Jerry  W.  Warner,  President  of 
Elkins,  responded  to  the  notice  of  claim 
by  letter  dated  June  19, 1991.  This  letter 
does  not  conform  to  the  requirements  of 
49  CFR  386.14.  In  this  letter.  Elkins  did 
not  deny  the  violations  nor  did  it 
request  a  hearing.  Rather,  Warner 
indicated  an  interest  in  settling  this  case 
with  the  Regional  Office. 

On  March  26, 1992,  the  Regional 
Director  filed  a  motion  for  a  final  order 
asking  that  I  find  the  facts  to  be  as 
alleged  in  the  notice  of  claim  and  assess 
a  total  penalty  of  $3,100.  Elkins 
responded,  through  counsel,  on  April  1, 
1992,  and  requested  a  hearing  in  this 


matter.  Coxmsel  for  Elkins  asserted  that 
Elkins  "did  not  fully  comprehend  the 
ramifications  of  failing  to  request  this 
hearing  in  a  timely  manner,  absent  the 
advice  of  counsel."  Respondent's 
Answer  to  Motion  for  Final  Order  at  1. 

The  Regional  Director  renewed  his 
motion  for  final  order  on  July  5, 1993. 
On  July  13,  Elkins,  through  counsel, 
responded  to  this  renewed  motion  and 
reiterated  Elkins'  request  for  a  hearing. 

Request  for  Hearing 

Elkins'  request  for  a  hearing  is  clearly 
untimely.  The  notice  of  claim 
unambiguously  alerted  Elkins  to  the 
consequences  of  failing  to  timely 
request  a  hearing.  In  this  case.  Elkins 
first  requested  a  hearing  only  after  the 
Regional  Director  moved  for  a  final 
order,  more  than  9  months  after  the 
notice  of  claim.  The  record  before  me 
indicates  that  Respondent  Elkins  chose 
to  try  to  negotiate  a  settlement  of  this 
case  with  the  Regional  Office  rather 
than  contest  the  matters.  I  find  that 
Elkins  knowingly  waived  any  right  it 
may  have  had  a  hearing. 

Elkins  has  also  failed  to  deny  the 
charges  against  it,  nor  has  it  alleged  any 
material  factual  issues  that  it  believes 
are  in  dispute,  despite  multiple 
opportunities  to  do  so.  See  49  CFR 
386.14(b).  The  only  issue  raised  by 
Elkins  in  this  proceeding  has  been  the 
amount  of  the  penalty  assessed  by  the 
Regional  Director.  I  have  repeatedly 
held  that  an  objection  to  the  amount  of 
the  assessed  penalty  does  not  constitute 
a  material  fact  issue  warranting  a 
hearing  under  49  CFR  386.16(b).  In  re 
Dwtzmann.  Inc..  55  FR  2929  (FHWA 
1990)  (order  appointing  administrative 
law  judge).  Accordingly.  I  have  no  basis 
upon  which  to  order  a  hearing  in  this 
matter. 

Motion  for  Final  Order 

A  motion  for  final  order  is  analogous 
to  a  motion  for  summary  judgment.  See, 
e.g..  In  re  Forsyth  Milk  Hauling  Co..  Inc., 
58  FR  16983  (FHWA  Order  1993).  The 
Regional  Director  has  submitted 
documentary  evidence  supporting  his 
motion  for  a  final  order.  This 
documentary  evidence  establishes  a 
prima  facie  case  that  Elkins  violated  the 
safety  regulations  cited  in  the  notice  of 
claim.  Despite  the  long  time  since  this 
motion  was  first  filed  and  the  additional 
notice  and  opportunity  presented  to 
Elkins  by  the  Regional  Director's  July  5. 
1993,  Request  for  Immediate  Ruling, 
Elkins  has  submitted  no  evidence  or 
argument  tending  to  rebut  the  Regional 
Director's  prima  facie  case.  Accordingly, 
I  find  that  the  Regional  Director  has  met 
his  burden  in  this  case,  and  I  hereby 
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grant  the  Regional  Director's  request  for 
a  final  order. 

Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $500  for  each  of  the  two 
violations  of  using  a  driver  who  has  not 
been  medically  reexamined  within  24 
months  and  $300  for  each  of  the  dted 
recordkeeping  violations.  These 
p&nalties  are  within  the  statutory  limits. 
49  U.S.C.  521(b).  Elkins  sought  to 
convince  the  Regional  Director  that  this 
case  should  be  settled  for  a  lower 
amount,  but,  despite  repeated 
opportunities,  Elkins  has  provided  me 
with  no  basis  upon  which  to  lower  the 
assessed  penalty.  The  record  before  me 
supports  the  penalty  assessed  by  the 
Regional  Director,  and  I  hereby  affirm 
that  penalty. 

It  IS  hereby  ordered  that  Elkins' 
request  for  a  hearing  is  denied,  the 
Regional  Director's  motion  for  a  final 
order  is  granted,  and  Elkins  Distributing 
Co.,  Inc.,  is  directed  to  pay  the  sum  of 
S3,100  of  the  Regional  Director,  Region 
3,  within  30  days  of  this  order  for  the 
2  instances  of  using  a  driver  who  had 
not  been  medically  examined  each  24 
months,  as  required,  and  the  7 
violations  of  recordkeeping 
requirements  related  to  incomplete 
driver  qualification  files  cited  in  the 
June  6, 1991,  notice  of  claim. 

Dated:  July  28, 1993. 
John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  LP. 
Fleming,  Jr.,  Hauling,  Inc.,  Respondent. 
Docket  No.  R3-91-159. 

Final  Order 

This  matter  is  a  motor  carrier  safety 
civil  forfeiture  proceeding  governed  by 
the  Federal  Highway  Administration's 
(FHWA)  Rules  of  Practice  for  Motor 
Carrier  Safety  and  Hazardous  Materials 
Proceedings,  49  CFR  part  386. 

This  civil  forfeiture  proceeding  was 
initiated  by  notice  of  claim  dated  April 
3, 1991.  In  the  notice  of  claim,  the 
Regional  Director  cited  Respondent  L.P. 
Fleming,  Jr.  Hauling,  Inc.  (Fleming),  for 
35  violations  of  the  Federal  Motor 
Carrier  Safety  Regulations,  including 
one  instance  of  using  a  medically 
(vision)  unqualified  driver  and  34 
various  recordkeeping  violations  related 
to  driver  quahfication  files,  drivers' 
records  of  duty  status,  and  vehicle 
inspection  and  maintenance  recdrds.  A 
total  penalty  of  $16,600  was  assessed  for 
these  35  violations. 

This  matter  comes  before  me  as  a 
result  of  a  motion  for  a  final  order  by  the 
Regional  Director.  Region  3.  dated 


March  31, 1992.  On  July  5, 1993,  the 
Regional  Director  requested  an 
Immediate  ruling  this  matter.  Fleming 
has  not  responded  to  either  of  these 
pleadings. 

The  Ri^onal  Director  has  submitted 
with  his  motion  for  a  final  order 
documentary  evidence  supporting  each 
of  the  violations  alleged  in  the  notice  of 
claim.  Also  attached  to  this  motion  is  a 
letter  from  Fleming  dated  April  11. 
1991,  apparently  in  response  to  the 
notice  of  claim.  This  letter  does  not 
conform  to  the  requirements  of  49  CFR 
386.14(b)  regarding  the  form  and 
content  of  a  reply.  The  record  before  me 
is  devoid  of  any  other  submission  by 
Fleming  in  this  matter. 

The  notice  of  claim  attached  to  the 
Regional  Director's  motion  appears  to  be 
Incomplete  in  that  it  has  only  two  pages, 
the  second  of  which  begins  with  a 

Earagraph  number  3.  while  the  first  page 
as  no  such  numbered  paragraphs. 
Nevertheless,  it  appears  that  the  notice 
of  claim  alerted  Fleming  to  the  nature  of 
the  proceeding,  the  charges  against  it, 
and  the  applicability  of  49  CFR  part  386 
to  this  proceeding. 

I  find  that  Fleming  has  waived  its 
right  to  a  hearing  in  this  matter  by 
falling  to  request  one  within  the 
required  time  period.  49  CFR 
386.14(b)(2). 

The  Regional  Director  has  established 
a  prima  facie  case  in  his  submission  in 
support  of  his  motion  for  a  final  order. 
Fleming  has  failed  to  respond  to  this 
motion,  has  failed  to  deny  any  of  the 
charges  against  it,  and  has  offered  no 
defense  whatsoever  in  this  proceeding. 
Accordingly,  I  find  the  facts  to  be  as 
alleged  in  the  notice  of  claim. 

The  Regional  Director  has  assessed  a 
total  penalty  of  $16,600  in  this  case. 
This  Information  caimot  be  verified 
from  the  record  before  me  because  of  the 
incompleteness  of  the  copy  of  the  notice 
of  claim  submitted  to  me.  Nor  can  I  tell 
how  much  of  a  penalty  was  assessed  for 
each  of  the  35  violations  charged.  The 
Regional  Director's  motion  sheds  no 
hght  whatsoever  on  the  basis  for  the 
Regional  Director's  civil  penalty 
assessment.  Thus,  on  the  record  before 
me  I  am  unable  to  make  any 
independent  penalty  determination. 

While  I  would  have  appreciated  a 
complete  copy  of  the  notice  of  claim 
and  some  support  for  the  penalty 
assessed  in  the  case,  I  recognize  that  the 
Regional  Director  has  submitted 
numerous  exhibits  relevant  to  a 
determination  that  Fleming  is  liable  for 
the  violations  alleged.  The  Regional 
Director's  submission  in  this  case  was 
more  than  adequate  to  place  Fleming  on 
notice  as  to  the  seriousness  of  this 
matter,  and  Fleming  had  ample 


opportunity  to  correct  the  record  or 
challenge  any  assertions  made  by  the 
Regional  Director.  Accordingly,  I  view 
Fleming's  non-participation  in  this  civil 
forfeiture  proceeding  as  a  waiver  of  its 
right  to  challenge  the  Regional 
Director's  penalty  assessment,  and  I 
hereby  affirm  that  penalty.  If 
Respondent  believes  that  this  is  unjust 
or  otherwise  contrary  to  law.  the 
FHWA's  "Rules  of  Practice  provide  that 
Fleming  can  seek  reconsideration 
within  20  days  of  this  order.  49  CFR 
386.64. 

If  is  hereby  ordered,  that  the  Regional 
Director's  motion  for  final  order  is 
granted.  L.P.  Fleming,  Jr.  Hauling,  Inc., 
is  directed  to  pay  $16,600  to  the 
Regional  Director  within  30  days  of  the 
date  of  this  order. 

Dated:  July  28. 1993, 
John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  (^  James 
Kelton,  St.  d/b/a  Kelton  Tours,  Respondent. 
Docket  No.  90-AL-028-SA. 

Final  Order 

This  matter  is  before  me  upon  a 
renewed  motion  for  final  order  by  the 
Regional  Director,  Region  4,  in  response 
to  the  Associate  Administrator's  May 
13, 1992.  order  calling  for  the  parties  in 
this  case  to  submit  supplemental 
pleadings  and  evidence  on  the  issues 
identified  in  that  order.  In  re  Kelton    . 
Tours.  58  FR  16943  (FHWA  1992)  (Final 
Order). 

Background 

In  the  earher  decision  in  this  case,  the 
Associate  Administrator  found  that  the 
Regional  Director  failed  to  meet  his 
evidentiary  burden  in  moving  for  a  final 
order  on  two  false  logs  charges 
involving  the  April  26, 1990,  trip  by 
Kelton  Tours  (Kelton)  drivers  James 
Carroll  and  Robert  Nelson.  Instead  of 
choosing  to  send  these  counts  to  an 
administrative  law  judge  for  a  hearing, 
he  deferred  his  ruling  on  Kelton 's 
hearing  request  and  directed  the  parties 
to  submit  pleadings  and  supporting 
evidence  on  these  charges.  C)nly  the 
Regional  Director  comphed  with  this 
order;  I  have  received  no  response  from 
Kelton. 

In  his  renewed  motion,  the  Regional 
Director  asserts  that  although  Carroll's 
and  Nelson's  logs  read  that  the  two 
spent  eight  hours  off  duty  in  Jennings, 
Florida,  on  April  26, 1990,  they  did  not 
stop  there,  or  anywhere,  for  the  requisite 
off  duty  period,  and  in  fact  drove 
straight  from  Guntersvllle,  Alabama,  to 
Orlando,  Florida,  in  approximately  11 
hours.  The  Regional  Director  concluded 
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that  the  drivers  falsified  their  logs  in 
order  to  conceal  excess  hours  of  service. 

Discussion 

Hearing  Request 

In  response  to  the  notice  of  claim. 
Kelton  requested  a  hearing  and  offered 
to  provide  affidavits  and  lodging 
receip'  t,  to  prove  the  accuracy  of  some 
of  its  drivers'  logs.  Despite  repeated, 
extensive  opportunities  to  do  so.  Kelton 
has  failed  to  come  forward  with  its 
promised  evidence.* 

The  Regional  director,  however, 
provided  a  transcript  of  a  telephone 
interview  with  bus  passenger  Danny 
Lancaster,  in  which  Mr.  Lancaster  stated 
that  the  bus  he  rode  did  not  stop 
anvwhere  for  8  hours  on  April  26.  In 
addition,  the  Regional  Director 
responded  to  the  may  13, 1992.  order 
with  additional  evidence  to  support  the 
two  remaining  charges. 

The  Associate  Administrator  has  held 
in  numerous  cases,  including  the  earlier 
order  in  this  case,  that  when  a  carrier 
seeks  a  hearing  under  49  CFR 
386.14(b)(2),  but  the  Regional  Director 
opposes  the  request  with  sufficient 
evidence,  the  carrier  must  properly 
support  its  hearing  request.  See,  e.g.,  In 
re  Bryant  Trucking.  58  FR  16968 
(FHWA 1992)  (Final  Order).  Simple 
denials  will  not  suffice.  Therefore,  I  find 
that  Kelton 's  bare  denial  of  the 
allegations  in  its  reply  to  the  notice  of 
claim,  its  sole  response  to  the  charges 
throughout  this  proceeding,  is 
insufficient  to  meet  the  carrier's  burden 
to  establish  that  there  is  a  material 
factual  issue  in  dispute  warranting  a 
hearing  in  this  case. 

For  whatever  reason,  Kelton  has  not 
fully  participated  in  this  proceeding. 
The  carrier  failed  to  submit  the 
promised  evidence  in  support  of  its 
denials,  failed  to  reply  to  the  Regional 
Director's  initial  motion  for  final  order, 
and  failed  to  respond  to  the  May  13, 
1992,  order  as  directed.  Nothing  in  the 
record  before  me  leads  me  to  believe 
that  Kelton  would  suddenly  take  a 
renewed  interest  in  this  proceeding  if  I 
were  to  send  it  to  a  hearing  on  the  basis 
of  its  nearly  three-year-old  hearing 
request. 

Motion  for  Final  Order 

On  a  motion  for  final  order,  like  a 
summary  judgment  motion,  the 
Regional  Director  must  clearly  establish 
each  essential  element  of  his  case. 
Kehon's  failure  to  oppose  the  motion 


<  I  have  received  no  response  from  Kelton  to  my 
earlier  order  For  the  purpose  of  addressing  Kehon's 
hearing  request,  I  assume  that  the  remaining  two 
charges  are  among  those  Kelton  denied  in  its  reply 
to  the  notice  of  claim. 


does  not  affect  this  standard.  Where  the 
evidence  in  support  of  the  motion  does 
not  establish  the  absence  of  a  genuine 
issue,  summary  judgment  must  be 
denied  even  if  no  evidence  is  presented 
by  the  non-moving  party.  Fed.  R.  Civ.  P. 
56  notes  of  advisory  committee. 

In  the  May  13  oraer,  the  Associate 
Administrator  found  that  the  Regional 
Director's  own  evidence  was  conflicting 
on  whether  Kelton  drivers  Carroll  and 
Nelson  took  the  8-hour  break  recorded 
on  their  logs,  and  thus  he  was  not  able 
to  grant  the  motion.  With  his  renewed 
motion,  the  Regional  Director  has 
included  a  declaration  by  the  safety 
investigator  who  initially  cited  Kelton 
for  the  two  alleged  violations  at  issue 
here.  This  declaration  of  Mr.  LeMaster, 
however,  does  not  sufficiently  dispel 
this  contradiction  to  allow  me  to 
dispose  of  this  case  on  a  motion  for  final 
order,  where  I  must  view  all  evidence  in 
a  light  most  favorable  to  the  non-moving 
party,  Kelton  Tours.  In  re  American 
Pacific  Power  Apparatus,  Inc.,  58  FR 
16977  (FHWA  1992)  (Order).  The 
declaration  simply  repeats  sections  of 
the  interview  transcripts  of  both  bus 
passenger  Daimy  Lancaster  and  Kelton 
driver  James  Carroll,  the  first  of  which 
states  that  the  bus  Lancaster  was  riding 
did  not  make  the  8-hour  stop,  while  the 
second  states  that  Mr.  Carroll  stopped 
for  8  hours  and  that  he  and  driver 
Robert  Nelson  always  stayed  together 
when  driving.  Because  I  cannot  find  that 
Carroll  and  Nelson  drove  straight 
through  to  Orlando.  Florida,  and  did  not 
take  an  8-hour  break,  without 
discrediting  the  statement  of  Mr.  Carroll 
and  accepting  as  accurate  the  statement 
of  Mr.  Lancaster,  this  case  is  not 
properly  disposed  of  by  summary 
judgment. 

Two  False  Log  Charges 

Having  denied  Kelton's  hearing 
request  and  the  Regional  Director's 
renewed  motion  for  final  order  for  the 
reasons  discussed  above.  I  now  view 
this  case  as  submitted  to  me  under  49 
CFR  386.14(c)  for  decision  on  the 
merits.  I  recognize  that,  in  some  cases, 
this  action  might  affect  a  motor  carrier's 
opportunity  to  fully  present  its  case,  but 
such  is  not  the  situation  here.  Both 
parties  to  this  proceeding  have  been 
afforded  ample  opportunity  to  present 
their  views;  Kelton  has  simply  failed  to 
do  so. 

Upon  a  review  of  the  evidence  as  a 
whole.  I  believe  that  the  Regional 
Director  has  proven,  by  a  preponderance 
of  the  evidence  before  me.  that  Kelton 
drivers  Carroll  and  Nelson  failed  to  stop 
for  8  hours  in  Jeimings,  Florida,  on  the 
morning  of  April  26. 1990,  as  recorded 
in  their  logs.  In  his  statement.  Mr. 


Lancaster  told  how  the  two  buses 
traveled  together  along  the  route, 
leaving  Alabama  at  9:20  p.m.  on  April 
25. 1990.  and  arriving  in  Orlando 
together  at  approximately  8:30  a.m.  the 
next  morning  for  day  at  Disney  World. 
Carroll's  claim  to  have  slept  for  eight 
hours  in  the  back  of  his  bus  full  of  high 
school  students  on  their  way  to  Florida 
is  unsupported  and  unbelievable.  This 
statement  being  the  sole  evidence  to 
support  the  accuracy  of  the  logs,  I  find 
that  the  two  buses  traveled  together  on 
this  trip,  that  neither  one  stopped  in 
Jennings,  Florida,  or  anywhere  else  for 
eight  hours,  and  that  the  two  falsified 
their  records  of  duty  status  by  recording 
this  8-hour  stop. 

Penalty  Determination 

The  Regional  Director  assessed  a 
penahy  of  $400  for  each  false  log  charge. 
These  two  charges  were  cited  in  a  notice 
of  claim  that  also  included  nine  other 
false  log  charges  on  which  the  carrier 
was  found  hable  and  ordered  to  pay 
$3,600.  Thus,  these  two  violations  are 
not  isolated  incidents,  but  a  pattern  of 
conduct  for  this  carrier.  Upon  review  of 
the  civil  penalty  determination  factors 
in  49  U.S.C.  521(b)(2)(C),  I  find  that  the 
penalty  amount  assessed  is  fully 
warranted  by  the  facts  of  this  case  and 
is  reasonably  calculated  to  induce 
compliance.  I  affirm  the  admonishment 
made  by  the  Associate  Administrator  in 
his  May  13  order;  Kelton's  conduct  of 
permitting  drivers  to  operate  buses  full 
of  children  on  long,  non-stop  trips 
presents  a  dangerous  threat  to  the  safety 
of  all  involved  and  will  not  be  tolerated. 

It  Is  Hereby  Ordered  that  Kelton 
Tours'  request  for  a  hearing  is  denied, 
the  Regional  Director's  motion  for  final 
order  is  denied,  and  Kelton  Tours  is 
directed  to  pay  the  sum  of  $3,600  to  the 
Regional  Director,  Region  4,  within  30 
days  of  this  order  for  having  required  or 
permitted  its  drivers  to  make  false 
entries  on  their  records  of  duty  status, 
in  violation  of  49  C.F.R.  395,8(e). 

Dated:  July  28, 1993. 
John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Department  of  Transportation,  Office  of 
Hearings.  Washington,  DC:  In  the  Matter  of 
National  Retail  Transportation,  Inc.,  FHWA 
Docket  No.  Rl-92-03  (Motor  Carrier  Safety). 

Decision  of  Administrative  Law  Judge 
Burton  S.  Kolko 

This  case  had  its  germination  in  a 
comphance  review.  On  October  18, 
1991,  two  Federal  Highway 
Administration  (FHwA)  investigators. 
George  Cowan  and  Susan  Drabant. 
inspected  certain  NRT  records  at 
Respondent's  offices  in  North  Bergen, 
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N.J.,  to  assess  its  compliance  with  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  In  1990  NRT 
owned  137  trucks  and  utilized  138 
drivers,  grossing  $42  million  (CX-7). 
Finding  that  Respondent  in  many  cases 
lacked  supporting  documents  for 
drivers'  logs,  the  investigators  filed  a 
report  recommending  enforcement  (CX- 
7;  Tr.  58,  98).  This  action  followed,  in 
which  the  Assistant  Regional  Counsel, 
Federal  Highway  Administration 
(Claimant  or  Regional  E>irector),  has 
charged  Respondent  National  Retail 
Transportation,  Inc.  (NRT),  a  motor 
carrier  subsidiary  of  National  Retail 
Systems,  Inc.,  with  forty-six  violations 
of  the  FMCSRs,  49  CFR  part  350  et  seq., 
and  seeks  a  civil  penalty  of  $23,000. i 
Respondent  denied  the  charges.  A 
hearing  was  held,  from  which  I  find  the 
violations  as  charged  and  assess  a  civil 
penalty  in  the  amount  of  $9,200. 

Procedural  Background 

The  Regional  Director  initiated  this 
proceeding  by  filing  a  Notice  of  Claim 
(the  Notice)  under  49  CFR  386.11(b)  on 
January  21, 1992.2  The  Notice  dted  the 
Respondent  for  failing  to  preserve 
supporting  documents  for  certain  driver 
records  of  duty  status  (driver  logs)  for 
six  months  [Id.;  CX-17  throu^  -62). 
The  regulation,  in  pertinent  part,  states: 

(1)  Driver's  records  of  duty  status  for  each 
calendar  month  •  •  •  shall  be  forwarded  to 
the  carrier's  principal  place  of  business 
where  they  shall  be  retained  with  all 
supporting  documents  for  a  period  of  6 
months  from  date  of  receipt,  (emphasis 
supplied) 

Each  proven  failure  constitutes  a 
violation  of  49  CFR  395. 8(k)  and  is 
subject  to  a  civil  penalty  of  $500  per 
day,  up  to  a  maximum  of  $2,500  for  any 
single  offense.  49  U.S.C.  521(b)(2). 
Qaimant  seeks  a  penalty  of  $500  for 
each  of  the  alleged  forty-six  violations, 
or  a  total  fine  of  $23,000. 

Discussion 

In  conducting  their  compliance 
review  investigators  Cowan  and  Orabant 
initially  saw  NRT's  safety  consultant, 
Vincent  Mariano,  its  general  counsel, 
Marc  2U}ldes8y,  and  its  dispatcher, 
Richard  Sullivan  (Tr.  24-26,  42, 105; 
CX-7);  they  later  met  with  its  safety 
director,  William  Cluver  (Tr.  43).  TTie 
investigators  sought  certain  examples  of 
records  NRT  is  required  to  maintain 
under  the  FMCSRs  (Tr.  16,  24-26;  CX- 
8).  In  response,  NRT  produced  driver 


1  The  FMCSiU  ar*  tMued  under  th*  authority  of 
49  use  3102  of  the  Motor  Cairiw  Safety  Act  of 
1984  (the  Act),  P.L  98-554,  96  StaL  2829. 

>CX-A.  The  penalty  sought  by  the  Regional 
Director  is  etronsousiy  stated  in  the  Notice  of 
Claim.  The  correct  Bgure  Is  $23,000.  Tr.  177. 


logs,  drug-testing  records,  and  other 
files  (Tr.  25.  45-46;  CX-8).  but  did  not 
present  dooiments  (hlghhghted  in  the 
discussion  that  follows)  that  would  have 
tended  to  support  information  stated  on 
the  drivers'  logs,  such  as  records 
relating  to  a  driver's  pay  (Tr.  25-26.  95- 
96. 139, 171). 

A.  Cowan  and  Drabant  spotted  a 
dispatcher-completed  outbound 
dispatch  log — a  record  of  routes  to  be 
undertaken,  vehicles  utilized,  money 
advanced,  and  anticipated  backhaul — 
on  dispatcher  Sullivan's  desk,  but  could 
not  obtain  one,  despite  their  entreaties. 
They  were  instead  given  a  blank  copy  of 
the  form  NRT  used,  which  was  entered 
into  evidence  as  CX-2  (Tr.  27-28,  52, 
69-71,  98,  269).  The  following  January, 
however,  NRT  did  deUver  dispatch  logs 
corresponding  to  the  46  transactions  in 
response  to  a  subpoena.  The  Claimant's 
charges  do  not  encompass  outbound 
dispatch  logs  (Tr.  70-71,  87, 91, 98, 143; 
see  R-2). 

B.  Sullivan  told  the  investigators  that 
drivers  are  required  to  prepare  and 
submit  upon  return  a  driver's  trip 
report,  or  DTR,  which  indicates  Uie 
driver's  origin  and  destination,  his  pick- 
up and  delivery  points,  the  routes  he 
took  and  the  mileage  involved.  To  the 
DTR  he  attaches  toll  and  fuel  receipts 
and  the  like,  and  then  submits  it  all  to 

a  payroll  clerk  for  payment  purposes.  A 
blank  DTR  was  given  to  the 
investigators  and  entered  into  evidence 
as  CX-3  (Tr.  32-33,  264). 

C.  The  trip  summary,  somewhat  like 
the  DTR,  asks  for  mileage  between 
stops,  expenses  and  advances,  and  fuel 
ana  oil  charges.  It  is  also  a  document 
upon  which  drivers'  pay  is  based, 
drivers  being  paid  by  the  mile.  The 
dispatcher  enters  the  information  and 
forwards  it  to  payroll  (Tr.  251,  254). 
Investigators  Cowan  and  Drabant  were 
given  a  blank  copy  of  the  trip  summary, 
which  became  CX-4  (Tr.  34-35,  37). 

D.  CX-5  is  a  blank  trip  summary 
report,  or  trip  envelope.  The  driver 
places  all  his  documents  into  a  trip 
envelope  and  submits  it  at  the  end  of  his 
trip.  The  envelope  asks  for  trip  mileage, 
all  origins  and  destinations,  road 
expenses,  and  advances.  It  also  contains 
a  separate  section  for  fuel  purchases. 
The  trip  envelope  is  given  to  payroll 
upon  return  (Tr.  38-40,  210.  266,  268). 

E.  Sullivan  informed  the 
investigators — in  response  to  a  specific 

auery--that  drivers  also  submit  a 
elivery  manifest  following  each  trip. 
The  manifest  recaps  the  trip:  stops, 
arrival  and  departure  time  at  eacn, 
shipper's  name,  elapsed  miles  per  stop, 
and  aggregate  delivery  time  and  miles. 
A  blank  copy  of  Respondent's  delivery 


manifest  was  submitted  for  the  record  as 
CX-6.3 

Cowan  and  Drabant  had  attempted  to 
obtain  completed  DTR's  trip  summaries, 
trip  summary  reports  and  delivery 
manifests  (i.e.,  a(-3,  -4,  -5,  and  -6 
respectively;  see  Tr.  141-42)  (Tr.  98), 
but  were  told  by  both  general  counsel 
Zoldessy  and  company  Vice-President 
George  LaFitte  either  that  NRT  did  not 
retain  them  or  that  they  were 
unavailable  (Tr.  34,  43-45,  84, 93,  95- 
96,  98-99, 103-04. 106-09,  141, 168). 

LaFitte  explained  that  any  completed 
forms  were  kept  only  until  the  drivers 
are  paid — about  two  weeks  later — and 
were  then  discarded  (Tr.  44,  262-63). 
When  Cowan  asked  for  NR"!  documents 
pertaining  to  the  most  recent  two  weeks, 
LaFitte  produced  one  trip  envelope  (Tr. 
44, 168).  The  carrier's  size  indicated 
that  several  hundred  should  have  been 
turned  in,  even  for  that  relatively  short 
period  (Tr.  44).  Cowan  later  questioned 
safety  director  Cluver  about  the  carrier's 
retention  policy,  but  again  was  told  that 
nothing  was  retained  (Tr.  45). 

On  January  14  or  15, 1992,  in 
response  to  Claimant's  December  10, 
1991,  subpoena.  NRT  did  deUver  some 
documents  to  the  government, 
producing  bills  of  lading,  dispatch  logs, 
and  documents  it  described  as 
"computerized  trip  file  summaries."  4 

Findings  and  Conclusions 

1  conclude  that  Respondent  National 
Retail  Transportation.  Inc.,  violated 
§  395. 8{k)  of  the  FMCSRs  in  forty-six 
instances  by  failing  to  preserve 
supporting  documents  for  driver  logs  for 
the  requisite  six-month  period  on  forty- 
six  occasions. 

As  a  threshold  matter.  I  wrill  deal  with 
the  meaning  of  the  term  "supporting 
docimients."  It  is  nowhere  defined  or 
described  in  the  FMCSRs.  NRT  argues 
that,  as  such,  it  is  being  held  to  a 
formless  standard,  thus  depriving  it  of 
fair  warning  of  the  kind  of  conduct  the 
regulation  requires  or  prohibits.  This 
lack  of  notice  amoimts  to  a  violation  of 
due  process  of  law,  it  states;  NRT  cannot 
be  held  to  have  transgressed  a  provision 
whose  meaning  and  parameters  are 
imknown.  As  a  corollary,  Respondent 
asserts  that  the  term  cannot  be  defined 


•Tr.  38-41, 104. 108.  The  manifest's  Ude 
indicates  generation  by  "National  Retail  Trucking, 
Inc."  Respondent's  in-house  counsel  represented 
that  National  Retail  Trucking  is  an  afiUiated  entity 
of  Respondent  Tr.  285-86. 

«R-2;  Tr.  85-92, 144-45.  NRT  has  also  produced 
bills  of  lading  at  the  time  of  the  compliance  review 
the  previous  October.  Claimant's  investigators 
assarted,  however,  that  such  documents  contain 
Uttle  or  no  information  tending  to  support  the 
accuracy  of  driver  logs,  and  so  did  not  consider 
them  to  be  supporting  documents.  Tr.  84-86, 88- 
89. 143:  see  R-2. 
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by  prosecutorial  whim.  Qaimant  asserts 
that  "supporting  dociunents"  is 
adequately  defined. 

On  this  record  I  find  that  the  phrase 
is  sufficiently  clear  and  informative  to 
apprise  regulated  entities  of  the 
behavior  expected  of  them.  The  rule 
speaks  in  terms  of  retaining  "supporting 
documents"  for  driver  records  of  duty 
status  (see  p.  2).  The  context  makes  it 
plain  that  the  quoted  phrase 
contemplates  all  docimients  reasonably 
tending  to  support  the  information 
found  in  driver  logs  (see  Tr.  147).  Since 
the  rule  nowhere  compels  carriers  to 
create  supporting  documents  (see  Tr. 
119),  carriers  need  retain  such 
documents  only  if  they  already  deal 
with  them— that  is,  if  in  the  ordinary 
course  of  business,  such  documents 
pass  through  their  hands  (see  Tr.  1  il- 
ia). 

The  "supporting-documents"  rule  is  a 
rule  of  reason  that,  by  its  nature,  must 
be  interpreted  on  a  case-by-case  basis 
[see  Tr.  30).  But  it  does  not  follow  that 
the  rule  thus  lacks  parameters  adequate 
to  warn  regulated  entities  of  conduct 
required.  I  find  that  the  rule  is 
sufficiently  clear  to  pass  due-process 
muster. » 

I  have  found  that  Respondent  handled 
completed  DTRs,  trip  svunmaries,  trip 
summary  reports  and  delivery 
manifiBsts.  TTiese  dociunents  were 
issued  by  or  transmitted  to  NRT  in  the 
ordinary  course  of  business  and  passed 
through  its  hands.  They  contained 
information  tending  to  substantiate  the 
information  contained  in  driver  logs. 
NRT  officials  failed  or  refused  to  turn 
these  documents  over  to  agency 
mvestigators  (see  pp.  3-5).  The  evidence 
further  shows  that  NRT  failed  to  retain 
these  documents  for  six  months  in 
connection  with  46  trips  made  in 
interstate  commerce  (CX-17  through 
-  62).  Tliese  circumstances  impel  me  to 
conclude  that  Respondent  violated 
§  395.8(k)  on  the  forty-six  occasions 
dted. 

Respondent,  however,  also  maintains 
that  it  preserved  supporting  documents 
on  its  computer  system,  as  49  CFR 
390.31  allows,  and  in  doing  so,  has  in 
fact  complied  with  the  FMCSRs  (Resp. 


Br.,  p.  10).  This  contention  does  not 
avail  Respondent  for  two  reasons.  In  the 
first  place,  although  the  scope  of  their 
request  was  broad— encompassing  "any 
and  all  documents  related  to  payroll 
and  all  the  documents  •  •  •  that  the 
drivers  prepared  and  the  carrier 
prepares  or  requires  their  employees  to 
prepare*  •  *"  (emphasis  supplied}— 
the  investigators  were  never  offered  or 
shown  any  computer-generated  or 
-stored  documents.o  Further,  section 
390.13(b)  requires  computer  records  to 
contain  all  information  set  out  in  the 
originals,  and  NRT's  computer 
records — according  to  Respondent's 
own  witnesses— do  not  contain  all  the 
information  that  appears  on  the  hard 
copies.  Respondent's  practice  was  to 
pull  only  certain  data  from  the 
supporting  documents  for  use  in  its 
database.  For  instance,  it  did  not  enter 
individual  toll  receipts,  fuel  receipts, 
and  times  and  dates  from  Respondent's 
trip  envelopes  (CX-5;  Tr.  268-69.  274- 
75).  NRT  also  failed  to  show  that  it  had 
entered  any  information  contained  in 
the  driver's  trip  report  (CX-3),  stating 
that  both  copies  of  the  DTR  were  sent 
to  a  third  party  in  order  to  compute  road 
and  fuel  taxes  incurred  (Tr.  205-06, 
264-65).  Respondent  in  any  event  failed 
to  produce  any  computer-generated 
documents  for  the  record.' 

The  "computerized  trip  file 
summaries"  NRT  submitted  in  response 
to  the  government's  subpoena  could  not 
be  considered  supporting  docimients. 
As  investigator  Cowan  pointed  out,  the 
summaries  wrere  incomplete  and  their 
origin  uncertain.  There  was  no  way  to 
know  where  the  information  contained 
in  them  came  from.  In  short,  their 
validity  as  log-supporting  documents 
was  dubious  and  unproven  (Tr.  97. 100 
137. 145). 

Penalty 

The  Notice  of  Claim  seeks  an 
assessment  of  $500  of  each  of  the  forty- 
six  violations,  for  a  total  civil  penalty  of 
$23,000  (CX-A;  see  also  p.  1,  n.  1).  The 


» Respondent  arguai  that  because  it  did  not  use 
the  documents  to  verily  driver  logs,  it  cannot  be 
held  in  vioIaUon  of  §  395.8(k).  Tr.  210;  Resp.  Br 
P-  9- However,  the  use  to  which  regulated  entity  put 
the  documents  is  not  dispositive  of  the  quesUon  of 
their  status  as  supporting  documents.  The  purpose 
of  the  rub  is  to  determine,  by  enabling  FHWA 
investigators  to  cross-check  the  accuracy  of  log 
entries,  whether  drivers  are  complying  with  hours- 
of-service  regulations.  See  Tr.  12,  121.  Thus  the 
criUcal  inquiry  is  whether  the  docimienu 
themselves  reasonably  tend  to  varify  driver-log 
entries,  not  whether  Respondent  used  those 
doctunenu  for  that  purpose. 


•Tr.  IW.  Respondent  contends  that  the 
investigators'  failure  to  Inquire  specifically  whether 
supporting  data  was  stored  in  computers  sinks 
Claimant's  case  fResp.  Br.  pp.  lO-ii),  but  it  places 
responsibihty  on  the  wrong  actors.  NRT  officials 
should  have  understood  Cowan  and  Drabant's 
broad  request  to  include  all  manner  of  docxunent 
generation  or  storage.  To  put  the  investigators  to  a 
guessing  game  in  these  circumstances,  as 
Respondent  would,  is  UtUa  short  of  ludicrous. 

'  In  these  circumstances,  I  need  not  determine 
whether  a  carrier  that  enters  supporting  documents 
hito  a  computer  and  stores  them  for  sU  months, 
destroying  the  hard  copies,  has  complied  with 
S395.8(k).  SeeTr.  133-34.  166.  In  light  of  modem 
technology  and  business  practice.  nonethalaM,  it 
might  be  worthwhile  for  the  ^ancy  to  determine  in 
advance  of  an  enforcement  proceeding  whether  and 
bow  it  would  find  compliance  in  these 
circumstances.  See  Tr.  134. 


operative  statute.  49  U.S.C.  521(b)(2)(C}, 
states  that  the  determination  of  dvil 
penalty  shall  take  into  account: 
the  nature,  circumstances,  extent,  and  gravity 
of  the  violation  committed  and,  with  respect 
to  the  violator,  the  degree  of  culpability, 
history  of  prior  offenses,  ability  to  pay,  effect 
on  ability  to  continue  to  do  business,  and 
such  other  matters  as  justice  and  public 
Mfety  may  require. 

It  also  „utes  that  the  assessment  "shall 
be  calculated  to  induce  further 
compliance." 

The  agency  stated  in  its  Notice  of 
Claim  that  its  determination  of  penalty 
was  based  on  "the  seriousness  of  your 
violations,  your  past  history,  your 
financial  status,  and  other  factors"  (CX- 
A,  p.  1).  Fred  Gruin.  FHwA  Federal 
Program  Manager  who  is  responsible  for 
the  region's  enforcement  program  and 
who  set  the  proposed  assessment, 
described  it  as  the  "maximum 
penalty"*  and  explained  that  it  was  set 
in  hght  of  two  previous  audits  of  the 
carrier,  one  in  1981  and  the  other  in 
1987.  and  on  agency  guideUnes  (Tr 
179-80;  CX-10  and  CX-11). 

The  1981  audit  recommended  that  the 
carrier  "maintain  adequate  records  to 
monitor  drivers  logs  for  accuracy"  (CX- 
10,  p.  2);  the  1987  safety  review 
suggested  continued  monitoring  of 
driver  hours  of  service  (CX-11.  p.  4).  No 
penalties  were  assessed  as  a  result  of 
either  of  these  audits  (Tr.  192-93).  Nor 
was  the  carrier  cited  for  violations  of 
§  395.8(k)  either  time  (Tr.  151-53. 185- 
86).  Further,  in  response  to  a  question 
on  the  FHwA  form,  "Does  the  carrier 
have  a  system  to  effectively  control  the 
driver's  hours  of  service?",  the  1987 
investigators  checked  the  box  marked 
"Yes"  [See  CX-11,  p.  4).  In  the 
judgment  of  FHwA,  then,  the  carrier 
generally  hewed  to  the  regulatory  line  in 
each  instance,  at  least  in  the  area  of 
driver  logs  and  hours  of  service. 

These  considerations  warrant  an 
assessment  lesser  than  that  suggested  by 
the  Regional  Director.  While  NRT's 
violations  were  continuing  and 
hampered  the  agency  in  carrying  out  its 
safety  responsibihties,  past  audits 
showed  that  it  had  generally  complied 
vdth  agency  directives  Additionally,  in 
light  of  the  fact  that  Respondent  has 
begun  to  save  toll  receipts  (Tr.  257-59), 
I  will  exercise  my  discretion  to  lower 
the  suggested  penalty  in  order  to 


•While  the  maximum  dvil  penalty  per  offense  is 
$500,  each  day  of  a  violation  is  considered  a 
separate  offense,  except  that  the  total  dvil  penally 
per  violatioB  cannot  exceed  $2,500.  49  U.S.C 
52l(bK2).  In  this  case.  then,  the  m«vimi«^ 
allowable  penalty  may  be  $2,500  per  violation. 
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provide  an  incentive  to  further 
compliance." 

I  nnd  and  conclude  that  a  civil 
penalty  of  $9,200,  or  $200  per  violation, 
fairly  accounts  for  the  mix  of  factors  the 
statue  and  agency  poUcy  considers  in 
determining  an  appropriate  fine.  I 
further  find  and  conclude  that  it  will 
encourage  future  compliance  as  well,  by 
this  carrier  and  others. 

National  Retail  Transportation,  Inc.  is 
hereby  ordered  to  pay  a  civil  penalty  in 
the  amount  of  $9,200  for  violating 
Federal  Motor  Carrier  Safety  Regulation 
49  CFR  395.8(k)  in  forty-six  instances. m 
Burton  S.  Kolko, 
Administrative  Law  Judge- 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Trailer 
Shuttle  Systems,  Inc.,  Respondent,  Docket 
No.  Rl-92-425. 

Order  Granting  Time  to  Respond  to 
Motion 

This  mater  comes  before  me  on  a 
motion  by  the  Regional  Director,  Region 
1,  for  a  final  order  finding  Respondent 
Trailer  Shuttle  Systems.  Inc.  (TSS). 
liable  for  14  violations  of  the  Federal 
hours  of  service  regulations  (49  CFR 
part  395)  and  assessing  a  penalty  of 
$7,000  (United  States).  This  motion  was 
served  on  TSS  by  mail  on  May  3, 1993. 
TSS  responded  to  me  by  letter  dated 
May  7, 1993.  expressing  its  "sincere 
hope"  that  it  would  be  extended  the 
opportimity  to  express  its  views  in  this 
matter.  This  letter  has  been  placed  in 
the  docket. 

The  notice  of  claim  which  imderlies 
this  enforcement  case  is  dated  August 
22, 1992.  Enclosed  with  that  letter  was 
a  copy  of  the  Federal  Highway 
Administration's  (FHWA)  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings.  I  also 
note  that  TSS  has  been  the  subject  of 
previous  contact  by  the  FHWA, 
including  an  enforcement  case  in  1991 
that  was  settled. 

Section  386.35(c)  of  the  FHWA's  rules 
of  practice  expressly  provide  that 
answers  to  motions,  such  as  the 
Regional  Director's  motion  for  a  Final 
Order,  shall  be  served  within  7  days.  I 
do  not  consider  Respondent's  May  7 
letter  to  me  to  be  responsive. 

In  deference  to  the  "health  sabbatical" 
of  its  President  apparently  fi'om  May  7 
through  May  26, 1  am  granting 
Respondent  TSS  until  Jime  2. 1993,  to 


•  See  In  the  Matter  of  Frotzmann,  Inc.,  Docket  No. 
RlO-8»-ll.  Final  Order  of  the  Associate 
Administrator  dated  |une  20,  1990. 

'oThis  decision  is  issued  pursuant  to  49  CFR 
§  SSe.ei.  This  decision  becomes  the  final  decision 
of  the  Associate  Administrator  4S  days  after  it  is 
served  unless  a  petition  or  motion  for  review  is 
filed  under  49  CFR  $  3S6.62. 


respond  to  the  Regional  Director's 
Motion  for  Final  Order,  that  is.  seven  (7) 
days  from  the  date  of  the  President's 
scheduled  return.  Respondent  TSS  is 
reminded  that  copies  of  all 
commimications  with  me  regarding 
pending  enforcement  cases  must  be 
served  on  the  Regional  Director. 
Respondent  is  also  advised  that  on  or 
after  Jime  3. 1993. 1  will  formally  rule 
on  the  Regional  Director's  motion. 

Issued  on:  May  25, 1993. 

John  P.  Eicher. 

Acting  Associate  Administrator  for  Motor 
Comers. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Browning- 
Ferris  Industries  of  Alabama,  Inc., 
Respondent.  Docket  No.  93-AL-027-SH. 

Order  Granting  Extension  of  Time 

This  matter  arises  as  a  result  of  a 
notice  of  claim  issued  to  Respondent 
Browning-Ferris  Industries  of  Alabama. 
Inc.  (BFI),  citing  it  for  29  violations  of 
the  Federal  Motor  Carrier  Safety 
Regulations  and  the  Hazardous 
Materials  Regulations.  BFI  responded  to 
the  notice  of  claim  denying  the  alleged 
violations  and  requesting  the  immediate 
appointment  of  an  administrative  law 
judge.  BFI  asserted  that  there  are  two 
material  factual  issues  in  dispute 
requiring  a  hearing  for  resolution.  These 
are  (1)  "whether  any  witness  would 
testify  that  they  had  tendered  hazardous 
material  to  BFI  for  shipment"  and  (2) 
"whether  BFI  drivers  transported 
property  in  interstate  commerce  and 
failed  to  make  a  record  of  duty  status." 

On  April  28, 1993,  BFI  moved  for  the 
immediate  appointment  of  an 
administrative  law  judge,  for  an 
expedited  proceeding,  and  for 
extraordinary  rehef.  Specifically,  BFI 
requests  that  the  Director  of  the  Federal 
Highway  Administration's  (FHWA) 
Office  of  Motor  Carriers  in  Montgomery, 
Alabama,  "be  directed  forthwith  to 
immediately  communciate  with  the 
Mobile  Pohce  Department  that  no 
competent  determination  has  been  made 
that  BFI  is  transporting  hazardous 
materials  in  the  coiu^e  of  its  medical 
waste  disposal  business,  and  that  there 
is.  therefore,  so  far  as  is  known  to 
FHWA.  no  reason  to  prohibit  use  of 
timnels  in  Mobile,  Alabama  to  BFI." 
This  request  is  based  on  BFI's  assertion 
that  it  has  been  denied  use  of  a  tunnel 
by  the  Mobile  Police  Department  based 
on  information  received  by  that 
Department  from  the  FHWA.  BFI 
apparently  believes  that  the  information 
provided  to  the  Mobile  PoUce 
Department  is  the  same  information  that 
forms  the  basis  of  the  instant 


enforcement  case,  and  that  that 
information  is  incorrect. 

On  May  10,  the  Regional  Director 
requested  an  extension  of  time  until 
May  24. 1993.  to  respond  to  BFI's 
motion.  The  Regional  Director  states 
that  BFI  has  submitted  a  petition  for 
exemption  to  the  Researcn  and  Special 
Programs  Administration  of  the 
£)epartment  of  Transportation  (DOT) 
which  might  have  a  direct  bearing  on 
this  enforcement  case.  The  Regional 
Director  further  argues  that  the  question 
of  what  materials  are  permitted  to  pass 
through  tunnels  in  Mobile,  Alabama,  is 
not  properly  before  the  FHWA. 

I  am  granting  the  Regional  Director's 
request  for  an  extension  of  time  until 
May  24.  First,  I  believe  that  the  decision 
on  whether  to  send  this  enforcement 
case  to  an  administrative  law  judge 
should  await  clarification  of  the  nature 
and  scope  of  any  related  petition 
submitted  to  one  of  FHWA's  sister 
agencies  within  the  EKDT.  Second,  I 
believe  that  if  BFI  has  been  barred  fi-om 
using  a  tunnel  under  the  authority  of  the 
Mobile  Police  Department,  then  BFI 
must  take  that  matter  up  vnth  that 
Department.  I  cannot  tell  whether  the 
FHWA  provided  incorrect  information 
to  the  Mobile  Police  Department 
without  conducting  an  investigation  or 
resolving  the  dispute  raised  in  the 
underlying  enforcement  case.  In  any 
event.  State  and  local  governments  are 
responsible  for  making  decisions  within 
their  respective  spheres  of  authority.  If 
BFI  believes  that  the  Mobile  Police 
Department  does  not  have  sufficient 
basis  upon  which  to  deny  BFI  the  use 
of  a  tunnel,  BFI  should  make  that  case 
to  the  Mobile  PoUce  Department. 

/( Is  Hereby  Ordered  that  the  Regional 
Director's  request  for  an  extention  of 
time  to  respond  to  BFI's  April  28  motion 
is  granted.  The  Regional  Director  shall 
respond  to  BFI's  April  28  motion  on  or 
before  May  24, 1993. 

Dated:  May  18. 1993. 
John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration;  In  the  Matter  of  PGT 
Trucking,  Inc.,  Respondent.  Docket  No.  R3- 
92-278. 

Order  Denying  Motion  for 
Reconsideration 

By  motion  dated  March  24. 1993, 
Respondent  PGT  Trucking,  Inc..  moved 
for  reconsideration  of  my  Order  of 
March  19, 1993.  That  Order  appointed     ! 
an  Administrative  Law  Judge  to 
consider  issues  raised  by  a  notice  of 
claim  issued  against  Respondent  on 
September  10, 1992.  But  the  Order 
further  denied  Respondent's  March  2, 
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1993,  motion  to  expand  the  jurisdiction 
of  the  Administrative  Law  Judge  to  also 
consider  a  1991  enforcement  case.  Order 
at  7.  Respondent  now  seeks 
reconsideration  of  my  March  19  Order 
insofar  as  it  denied  Respondent's 
request  to  expand  the  jurisdiction  of  the 
Administrative  Law  Judge  to  include 
review  of  the  1991  notice  of  claim 
against  Respondent. 

The  instant  case.  Docket  No.  R3-92- 
278.  has  been  assigned  to  Chief 
Administrative  Law  Judge  John  J. 
Mathias.  I  note  that  by  Order  served 
April  5, 1993.  Chief  Judge  Mathias  also 
denied  Respondent's  motion  to  expand 
the  jurisdiction  of  the  Administrative 
Law  Judge  in  Docket  No.  R3-92-278  to 
include  issues  raised  in  the  1991 
enforcement  case.  Docket  No.  R3-91- 
302. 

In  its  March  24  motion,  Respondent 
again  seeks  to  re-open  the  earlier 
enforcement  case,  settled  between  the 
parties  in  September  1991.  Respondent 
relies  on  arguments  apparently  first 
made  by  Counsel  for  Respondent  in  a 
letter  to  the  Federal  Highway 
Administration's  (FHWA)  Director  of 
Motor  Carrier  Field  Operations  dated 
January  11. 1993,  approximately  16 
months  after  the  1991  settlement.  These 
arguments  include  Respondent's  alleged 
lack  of  counsel  in  settling  the  1991  case. 

Whether  Respondent  engaged  the 
services  of  counsel  in  settling  the  1991 
enforcement  case  against  it  is  a  matter 
within  Respondent's  control  The 
FHWA's  notice  of  claim  dated  August 
23. 1991  (attached  as  Exhibit  B  to 
Respondent's  March  2  motion), 
expressly  provided  that  the  carrier  or  its 
"representative"  could  contact  the 
FHWA  Regional  Office  to  discuss  or 
settle  the  1991  enforcement  case. 

Respondent  also  takes  issue  with  my 
finding  that  Respondent  had  not  alleged 
any  facts  which  would  suggest  that  the 
settlement  agreement  was  reached 
through  a  miscarriage  of  justice.  Counsel 
for  Respondent  states  that  it  is  apparent 
from  my  March  19  Order  that  the  entire 
record  was  not  before  me  at  that  time. 
Counsel  is  reminded  that  letters  and 
conversations  with  other  FHWA 
personnel  regarding  a  particular  case  are 
not  brought  to  my  attention,  except  by 
a  party  to  the  case  with  notice  to  the 
other  party. 

I  find  nothing  in  the  materials 
attached  to  Respondent's  March  24 
motion,  including  Coimsel's  January  11. 
1993.  letter  to  the  Director  of  Motor 
Carrier  Field  Operations,  that  persuades 
me  that  the  principle  of  finality  a  agency 
decisions  should  be  abandoned  by 
reopMiing  Docket  No.  R3-91-302  at  this 
time.  The  FHWA's  Rules  of  Practice  for 
Motor  Carrier  Safety  and  hazardous 


Materials  Proceedings  (49  CFR  part  386) 
set  forth  the  procedural  steps  a 
respondent  must  follow  to  seek  review, 
whether  reconsideration  or  appeal,  and 
the  time  limits  that  apply.  In  my  view, 
the  September  1991  settlement 
agreement  between  the  Regional 
Director  and  PGT  was  a  final  agency 
order  disposing  of  Docket  No.  R3-91- 
302,  and  the  time  has  run  for  either 
reconsideration  or  appeal  of  it 

Moreover.  I  am  not  persuaded  by 
Respondent's  argument  that,  as  a 
contractual  matter,  the  1991  settlement 
agreement  is  null  and  void  for  lack  of 
consideration.  While  not  holding  that  a 
settlement  agreement  in  a  civil  forfeiture 
case  is  a  matter  of  simple  contract 
between  parties,  I  believe  that  avoidance 
of  litigation  risk  can  adequately  support 
an  agreement  such  as  this,  if  nothing 
else. 

Coimsel  essentially  argues  that,  if  he 
had  been  counsel  to  Respondent  in 
1991,  he  would  have  advised  against 
accepting  the  bargain  Respondent  then 
accepted.  I  believe  that  Respondent 
cannot  now  come  in  and  say  it  is 
imhappy  with  the  bargain  it  struck. 
Section  386.16(c)(3)  plainly  states  that 
an  executed  settlement  agreement  is 
binding  according  to  its  terms. 
Counsel's  assertions  that  Respondent 
was  misled  as  to  the  regulations  it  was 
charged  in  1991  vdth  violating, 
including  Coimsel's  assertions  that 
FHWA  employees  misstated  the 
requirements  of  the  regulations,  rest 
both  on  Counsel's  argument  as  to  the 
"true"  facts  of  the  case  and  on  Counsel's 
interpretation  of  the  requirements  of  the 
regulations.  Counsel  for  Respondent 
seek  to  argue  both  the  facts  underlying 
the  1991  enforcement  case  and  their 
legal  significance.  It  is  too  late  for  that 
now. 

Finally,  Counsel  for  Respondent 
appears  to  dispute  my  assertion  that  the 
record  before  me  at  the  time  of  my 
March  19  Order  did  not  include  a  denial 
by  Respondent  of  nineteen  charges 
leveled  in  the  1992  notice  of  claim.  I 
find  Respondent's  point  moot  since  I 
expressly  referred  these  nineteen  covmts 
to  the  Administrative  La,w  Judge  in  my 
March  19.  Order. 

I  believe  that  settlement  of  the  1991 
enforcement  case  represents  final 
agency  action  in  that  case,  and  for  the 
reasons  set  forth  in  my  March  19  Order 
and  Chief  Judge  Mathias'  April  5  Order 
Denj'ing  Motion  Respondent,  as  well  as 
the  reasons  set  forth  here,  I  hereby  deny 
Respondent's  motion  to  reconsider  my 
March  19  Order.  The  Administrative 
Law  Judge  assigned  to  Docket  R3-92- 
278,  may,  of  course,  consider  matters 
related  to  the  1991  case,  including  its 
settlement  and  the  continuing  effect  of 


the  Notice  of  Abatement,  to  the  extent 
such  matters  are  relevant  to  Docket  R3- 
92-278  as  discussed  in  my  March  19 
Order  and  Judge  Mathias'  Order  of  April 

It  Is  Hereby  Ordered  that  PGT's 
motion  for  reconsideration  of  the 
Associate  Administrator's  Order  of 
March  19, 1993,  is  denied. 

Dated:  May  18, 1993. 
John  P.  Eicher. 
Acting  Associate  Administmtor. 

Department  of  Transportation,  Office  of 
Hearings,  Washington.  DC,  Served  May  10, 
1993:  In  the  matter  of  John  Steven  Johnson, 
in  his  individual  capacity  as  President  of 
Steve  Johnson  &  Sons  Trucking.  Inc.;  and 
Steve  Johnson  &  Sons  Trucking.  Inc..  a 
corporation.,  FHWA  Docket  No.  R9-«9-058 
(Motor  Canier  Safety). 

Order  Granting  Agency  Motion  for 
Summary  Judgment  and  Denying 
Respondent  Counter-Motion  for 
Summary  Judgment 

A  motion  for  summary  judgment  or. 
in  the  alternative,  for  partial  summary 
judgment,  with  a  supporting 
memorandum,  and  a  motion  to  compel 
discovery  were  filed  by  the  Regional 
Director.  Office  of  Motor  Carriers. 
Federal  Highway  Administration 
("Agency")  on  October  19,  1992.  An 
opposition  to  the  summary  judgment 
motion  and  a  cotmter-motion  for 
summary  judgment  were  filed  by  John 
Steven  Johnson  ("Respondent")  on 
December  4, 1992.  On  December  16. 
1992,  Agency  filed  a  reply  to  the 
opposition  and  on  January  7, 1993, 
Respondent  filed  a  rejoinder  to  the 
reply- 

I  have  considered  the  pleadings  and 
all  other  documents  presently  in  the 
record  before  me  and  for  the  following 
reasons.  Agency's  Motion  for  Summary 
Judgment  is  hereby  granted  and 
Respondent's  Counter-Motion  for 
Summary  Judgment  is  hereby  denied.  In 
light  of  this  disposition  of  the  case,  no 
ruling  is  made  on  Agency's  Motion  to 
Compel  Discovery. 

I.  Procedural  Background 

Procedural  events  leading  up  to  this 
point  in  the  proceeding  are  complicated 
and  have  been  set  out  in  various  orders 
previously  entered  in  the  record  and 
cited,  passim.  They  also  have  been 
summarized  in  Agency's  Memorandum 
at  1-13  and  Motion  to  Compel 
Discovery  at  1—4. 

The  proceeding  arises  by  way  of  a 
Memorandum  Opinion  of  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  dated  July  12, 1991,  remanding 
in  part  the  Final  Order  of  the  Federal 
Highway  Administration  ("FHWA") 
Associate  Administrator  for  Motor 
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Carriers  dated  September  20. 1989. 
imposing  a  $19,700  dvil  penalty  against 
Respondent  and  Steve  Jobnson  &  Sons 
Trucking,  Inc.  ("Corporation").  The 
Court  afErmed  the  fine  against 
Corporation,  but  found  "that  the  FHWA 
may  have  exceeded  its  statutory  and 
regulatory  authority  in  imposing  this 
fine  against  Johnson  individually 
•   *   '."TheCourt.  therefore,  directed 
"further  consideration  of  the 
appropriateness  of  the  fine  against 
Johnson  *   *  *."  (Memorandum 
Opinion  at  5  (emphasis  added)). 

By  Order  dated  December  11. 1991, 
the  FHWA  Associate  Administrator  for 
Motor  Carriers  instituted  this 
proceeding  under  the  FHWA's  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings  in  49 
CFR  part  386  for  the  limited  purpose  of 
reviewing  the  appropriateness  of 
imposing  the  fine  against  Mr.  Johnson  in 
his  individual  capacity. 

The  record,  to  date,  in  the  proceeding 
is  extensive.  Among  other  things,  by 
agreement  of  both  sides  the 
administrative  record  upon  which  the 
FHWA  Associate  Administrator  issued 
the  September  1989  Final  Order  and  the 
judicial  record  upon  which  the  Ninth 
Circuit  issued  the  July  1991 
Memorandum  Opinion  have  been 
admitted  in  evidence.  See  Order  served 
May  26, 1992. >  Discovery  has  resulted 
in  matters  admitted  and  deemed 
admitted  by  Respondent,  and  in 
Respondent's  production  of  documents. 

II.  Established  Violations 

The  Ninth  Circuit's  ruling  held  that 
no  violations  are  in  issue.  The  $19,700 
civil  penalty  Agency  seeks  to  assess 
against  Respondent,  therefore,  is  a  total 
amount  for  the  following  violations: 

Five  instances  of  operating  a  motor  vehicle 
in  interstate  commerce  without  having  the 
required  minimum  level  of  financial 
responsibility  in  violation  of  49  CFR  387.7(a), 
at  $2,000  per  instance  {"financial 
responsibility"  violations). 

"Two  instances  of  failing  to  timely  report 
reportable  motor  vehicle  accidents  in 
violation  of  49  CFR  394.9(a),  at  $350  per 
instance  ["recordkeeping"  violations). 

Four  instances  of  requiring  or  permitting 
drivers  to  make  false  entries  on  their  records 
of  duty  status  in  violation  of  49  CFR  395.8(e), 
at  $500  per  instance  [" rccordiceeping" 
violations). 

Five  instance  of  requiring  or  permitting 
drivers  to  drive  in  interstate  commerce  more 
than  ten  hours  without  having  eight 
consecutive  hours  off  duty  in  violation  of  49 
CFR  395.3(a)(1),  at  $700  per  instance 
{"safety  violations). 

Five  instances  of  requiring  or  permitting 
drivers  to  drive  in  interstate  commerce  after 


having  l)een  on  duty  more  than  70  hours  in 
eight  consecutive  days  in  violation  of  49  CFR 
395.3(b),  at  $700  per  instance  ["safety 
violations). 

m.  Statutory  and  Regulatory  Provisions 

The  financial  responsibility 
requirement  in  49  CFR  387.7(a)  *  was 
promulgated  by  the  FHWA  pursuant  to 
the  Motor  Carrier  Act  of  1980  ("1980 
Act").  Specifically  relevant  therein  to 
this  proceeding  is  49  U.S.C.  10927  note 
providing  that: 

Any  person  (except  an  employee  who  acts 
without  knowledge]  who  is  determined  by 
the  Secretary  *  *   *  to  have  knowingly 
violated  this  section  or  a  regulation  issued 
under  this  section  shall  be  liable  to  the 
United  States  for  a  civil  penalty  of  not  more 
than  $10,000  for  each  violation,  and  if  any 
such  violation  is  a  continuing  one,  each  day 
of  violation  constitutes  a  separate  offense. 
[Emphasis  added). ^ 

The  recordkeeping  requirements  in  49 
CFR  394.9(a)  *  and  395.8(e) »;  and  the 
safety  requirements  in  49  CFR  395.3(a) 
(1)  and  (b)  e  were  promulgated  by  the 
FHWA  pursuant  to  the  Motor  Carrier 
Safety  Act  of  1984  ("1984  Act"). 
Specifically  relevant  therein  to  this 
proceeding  is  49  U.S.C.  §  521(b)(2)(A) 
providing  that: 

[Ajny  person  who  is  determined  *  *  *  to 
have  committed  an  act  which  is  a  violation 
of  a  recordkeeping  requirement  issued  by  the 
Secretary  pursuant  to  •   *   *  the  Motor 
Carrier  Safety  Act  of  1984  shall  be  liable  to 
the  United  States  for  a  civil  penalty  not  to 
exceed  $500  for  each  offense  *   *  *  .  If  the 
Secretary  determines  that  a  serious  pattern  of 
safety  violations,  other  than  recordkeeping 
requirements,  exists  or  has  occurred,  the 
Secretary  may  assess  a  civil  penalty  not  to 
exceed  $1,000  for  each  offense;  except  that 
the  maximum  fine  for  each  such  pattern  of 
safety  violations  shall  not  exceed  $10,000 
*   '   *  .  Notwithstanding  any  other  provision 
of  this  section  *   *  *  ,  except  for 


>  Documents  in  the  records  are  designated  Index 
Nos.  1,  Z.  etc 


2  49  CKR  387.7(a)  provides  that:  "No  motor  carrier 
shall  operate  a  motor  vehicle  until  the  motor  carrier 
has  obtained  and  has  in  effect  the  minimum  levels 
of  financial  responsibility  as  set  forth  in  §  387.9  of 
this  subpart." 

3 This  provision  of  49  U.S.C.  10927  note  is  in 
Section  30(d)(1)  of  the  1980  Act. 

«49  CFR  394.9(a).  in  relevant  pari,  provides  that: 
"Within  30  days  after  a  motor  carrier  learns  or 
should  have  learned  that  a  reportable  accident 
occurred,  the  motor  carrier  must  file  the  original 
and  two  copies  of  Form  *   *   'with*  *  *." 

*49  CFR  395.8(e).  in  relevant  pan.  provides  that: 
"Failure  to  complete  the  record  of  duty  activities 
*  *  *  or  making  of  false  reports  in  connection  with 
such  duty  activities  shall  niake  the  driver  and/or 
the  carrier  liable  to  prosecution." 

•49  CFR  395.3(a)(1).  in  relevant  part,  provides 
that:  "|Nlo  motor  carrier  shall  permit  or  require  any 
driver  used  by  it  to  drive  nor  shall  any  such  driver 
drive  •  •  '  |m]ore  than  10  hours  following  8 
consecutive  hours  off  duty  *  *  *  ." 

49  CFR  395.3(b)  provides  that:  "No  motor  carrier 
shall  permit  or  require  a  driver  of  a  commercial 
motor  vehicle  to  drive,  nor  shall  any  driver  drive, 
regardless  of  the  number  of  motor  carriers  using  the 
driver's  services,  for  any  period  after  *  *  *" 


recordkeeping  violations,  no  civil  penalty 
shall  l>e  assessed  under  this  section  against 
an  employee  for  a  violation  unless  the 
Secretary  determines  that  such  employee's 
actions  constituted  gross  negligence  or 
reckless  disregard  for  safety,  in  which  case 
such  employee  shall  be  liable  for  a  civil 
penalty  not  to  exceed  $1,(X)0.  [Emphasis 
added!.' 

rv.  Issue  To  Be  Resolved 

The  issue  to  be  resolved  is  that  framed 
by  the  Ninth  Circuit:  whether  the 
FHWA  exceeded  its  statutory  and 
regulatory  authority  in  imposing  the 
$19,700  fine  against  Respondent 
individually.  Accord  December  11, 1991 
FHWA  Order.  For  the  sake  of  clarity,  I 
stress  that  it  is  in  this  individual 
capacity  that  the  case  is  to  be  decided. 

As  the  case  was  originally  begun  by 
the  FHWA,  the  grounds  for 
Respondent's  alleged  liability,  distinct 
from  Corporation's  appears  to  be  two- 
fold; namely,  "in  his  individual 
capacity  as  President  of  Corporation, 
the  terminology  which  continues  to 
appear  in  the  caption  of  the  proceeding 
[supra)  and,  simply,  "in  his  individual 
capacity".  See  Index  No.  23,  Tab  J 
(Notice  of  Claim  at  case  caption  and  1). 
The  Ninth  Circuit  acknowledged  this 
fact  (Memorandum  Opinion  at  1  ("John 
Steven  Johnson  ('Johnson'),  in  his 
individual  capacity  and  as  president"  of 
Corporation  (emphasis  added)).  But,  in 
remanding  the  case,  the  Court  expressly 
limited  the  liability  question  to  the 
individual  capacity  (id.  at  5 
("Petitioners  finally  contend  that  the 
FHWA  erred  in  holding  both  Johnson, 
in  his  individual  capacity,  and  the 
company  liable  for  the  $19,700  fine." 
(emphasis  added)). 

I  shall  not,  therefore,  be  deciding  the 
issue  of  whether  "a  corporate  officer 
may  be  held  jointly  and  severally  liable 
with  the  corporate  entity  for  the 
violations,"  as  suggested  by  Agency.  See 
Memorandum  at  14-15.  Although,  as 
shortly  to  be  found.  Respondent  was 
president  of  Corporation,  this  is  only 
one  of  a  number  of  capacities  he  acted 
in  at  Corporation.  Moreover,  the  1980 
and  1984  Acts,  in  terms,  require 
resolution  of  Respondent's  liability  as 
an  individual  for  the  violations  at 
Corporation  on  the  basis  of  whether, 

Respondent  was  a  "person"  who 
knowingly  violated  the  financial 
responsibility  regulations  or  an  "employee" 
who  acted  without  knowledge  of  them  within 
the  meaning  of  49  U.S.C  10927  note;  and 

Respondent  was  a  "person"  and  was  an 
"employee"  within  the  meaning  of  49  U.S.C 
521(b)(2)(A). 


'49  use.  521(b)(2)(A)  is  in  Section  213(b)  of  the 
1984  Act. 
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V.  Sununary  Judgment  Requirements 

The  FHWA's  procedural  rules  in  49 
CFR  part  386  do  not  refer  to  motions  for 
summary  judgment.  I  am  empowered, 
however,  "[tlo  consider  and  rule  upon 
all  procedural  and  other  motions 

•  •   *."  49  CFR  386.54(b)(6).  The  rules 
also  provide  that  "(aln  application  for 
an  order  or  ruling  not  otherwise  covered 
by  these  rules  shall  be  by  motion 

*  •  *"  and  that  "[a]ll  motions  filed 
after  the  matter  is  called  for  hearing 
shall  be  to  the  administrative  law 
judge."  49  CFR  §  836.35(a).  See  also 
Woodbury  Horse  Transportation.  Inc., 
55  FR  43272  (October  26.  1990). 

The  FHWA's  procedural  rules  further 

Erovide  that  evidence  presented  at 
earings  conducted  under  Part  386  is 
subject  to  the  Federal  Rules  of  Evidence. 
I  shall  similarly  apply  requirements  and 
case  law  applicable  to  motions  for 
summary  judgment  pursuant  to  Rule  56 
of  the  Federal  Rules  of  Civil  Procedure. 
Accordingly, 

The  judgment  sought  shall  be  rendered 
forthwith  if  the  pleadings,  depositions, 
answers  to  interrogatories,  and  admissions  on 
file,  together  with  the  affidavits,  if  any,  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party  is 
entitled  to  a  judgment  as  a  matter  of  law. 
[Fed.  R.  Civ.  P.  56,  28  U.S.C.j. 

VI.  Respondent's  Counter-Motion  for 
Summary  Judgment  Without  Merit 

In  the  instant  proceeding.  Respondent 
has  relied  on  essentially  one  argument 
in  virtually  every  pleading  filed:  the 
proceeding  is  allegedly  being  conducted 
contrary  to  the  Ninth  Circuit's  remand 
order,  and  the  controlling  statutes  and 
agency  regulations.  Respondent  has 
maintained  that  conducting  an  oral 
evidentiary  hearing  is  impermissible 
because  "[tjhe  plain  meaning  •  *  •  [of 
the  Ninth  Circuit's  remand  order]  is  that 
the  hearing  is  to  be  on  the  record  as 
made  by  the  AGENCY  in  the  past  for  the 
fine  imposed  in  the  past,  and  not  some 
new  one-sided  augmentation  by  a  new 
investigation."  (Pleading  filed  March  19. 
1992.  at  4  (emphasis  in  original)). 
Respondent  has  maintained  that  the 
statutory  and  regulatory  schemes  for 
civil  forfeitures  require  all  evidentiary 
matters  to  be  in  the  possession  of  the 
agency  in  advance  of  its  issuance  of  a 
notice  of  claim  involving  such  a 
forfeiture.  (Pleading  filed  June  18, 1992, 
at  2). 

I  have  held  that  the  latter  contention 
is  "patently  false,"  there  being  nothing 
in  the  underljdng  statutes  or  tie 
agency's  rules  of  practice  which 
requires  the  Associate  Administrator  to 
have  in  his  possession,  when  issuing  a 
notice  of  claim,  every  piece  of  evidence 
necessary  to  prove  the  charges  therein. 


Indeed.  I  emphasized  that  the  rules  of 
practice  specifically  set  out  the  scope 
and  means  of  discovery  that  parties  may 
conduct  after  the  commencement  of 
such  actions,  see  49  CFR  386.37-45. 
(Order  served  July  2, 1992,  at  2.) 

As  to  the  former  contention,  I  have 
held  that: 

[T]he  Court  found  the  record  before  it 
inadequate  to  support  the  agency's  action 
finding  Respondent  liable  for  the  fine  and,  in 
terms,  remanded  that  action  "for  further 
consideration  by  the  FHWA."  (Memorandum 
Opinion  at  2.)  Respondent,  therefore,  is  not 
presently  liable  and  will  only  become  liable 
for  the  fine,  if  at  all,  on  tliO  basis  of  the 
evidentiary  record  to  be  established  in  this 
proceeding.  (Order  served  May  26, 1992,  8 
n.ll  (emphasis  added)]. s 

I  concluded,  furthermore,  at  the  outset 
of  the  proceeding  that  although 
admission  of  the  administrative  and  the 
judicial  records  into  the  proceeding's 
evidentiary  record  would  be  permitted, 
neither  contained  sufficient  factual 
information  for  determining 
Respondent's  liability  for  the  fine,  with 
the  possible  exception  of  establishing 
liability  for  the  recordkeeping 
violations.  (Order  served  May  26, 1992, 
at  5-6,  8).  Throughout  the  proceeding  I 
also  stressed  that  the  legal  issue  of 
Respondent's  liability  involves  "the 
factual  question  of  the  relationship 
between  Respondent  and  Corporation 
and  of  the  duties  and  activities 
Respondent  performed  in  relation  to 
Corporation."  Order  served  March  3, 
1992,  at  5.  See  also  Orders  served  June 
24.  1992.  July  8. 1992,  September  1. 
1992. 

Despite  all  the  foregoing.  Respondent 
has  elected  to  proceed  with  a  counter- 
motion  for  summary  judgment  based 
solely  on  the  ground  that  no 
"amendment"  to  the  Notice  of  Claim  is 
proper  and  the  evidentiary  record, 
closed  as  of  the  agency's  final  action  on 
the  Notice  of  Claim,  is  factually 
sufficient  to  demonstrate  Respondent's 
nonliability  for  the  $19,700  civil 
penalty.  I  deny  the  countermotion. 

Vn.  Agency's  Motion  for  Summary 
Judgment 

A.  Respondent's  Opposition  Without 
Merit 

In  opposing  Agency's  Motion  for 
Siimmary  Judgment.  Respondent 
reiterates  tiie  above  contentions.  I  find 
them  wholly  without  merit  as  a  defense 


against  the  motion.  But,  Respondent 
also  proffers  one  new  argument.  By 
means  of  an  affidavit  attached  to  the 
opposition,  Mr.  Johnson  asserts:  "I  can 
categorically  declare  that  /  was  not 
actively  involved  in  the  day  to  day 
running  of  the  company;  I  was  operating 
a  wholesale  produce  company,  and  left 
the  management  and  operation  of  the 
trucking  company  [Corporation]  to 
others.  (Id.  at  3  (emphasis  added)). 
Ostensibly,  Respondent  argues  that  the 
affidavit  is  provided  to  counter  "the 
new  contentions"  in  an  affidavit 
attached  to  the  agency's  motion. 
(Opposition  at  4;  Rejoinder  at  12-14). 9 

Respondent  has  been  well  aware  from 
the  start  of  the  proceeding  that  Agency 
considered  the  fact  established  that 
Respondent  ran  the  day-to-day 
operations  of  Corporation,  see  Notice  of 
Claim  at  Index  No.  23  at  Tab  I,  yet,  as 
shown  above.  Respondent  has  not  only 
had  abundant  opportunity  to  have  an 
oral  evidentiary  hearing  concerning  his 
duties  and  activities  at  Corporation,  a 
hearing  he  has  repeatedly  argued 
against,  but  he  has,  through  his  refusal 
to  answer  certain  requests  of  admission, 
effectively  admitted  the  facts  which 
show  his  personal  involvement  and 
responsibility.  See  page  10  below. 

"The  doctrine  of  judicial  estoppel 
*  •  *  is  invoked  to  prevent  a  party  from 
changing  its  position  over  the  course  of 
judicial  proceedings  when  such 
positional  changes  have  an  adverse 
impact  on  the  judicial  process." 
Religious  Tech.  Ctr..  Ch.  of  Scientology, 
869  F.2d  1306,  1311  (9th  Cir.  1989).  See 
also  Russell  v.  Rolfs.  893  F.2d  1033. 
1037  (9th  Cir.  1990).  The  basis  for  the 
doctrine  of  judicial  estoppel  and  the 
basis  for  preventing  the  use  of 
inconsistent  assertions  is  "to  protect 
against  a  litigant  playing  'fast  and  loose 
with  the  courts'  *  •  *."  Rockwell 
Intern,  v.  Hanford  Atomic  Metal  Trades, 
851  F.2d  1208, 1210  (9th  Cir.  1988). 
I  consider  Respondent's  htigating 
tactics  in  this  proceeding  well  within 
the  category  of  playing  "fast  and  loose" 
with  the  administrative  hearing  process. 
I  will  not  permit  Respondent,  at  this  late 


•  It  is  to  be  noted  that  no  evidentiary  hearing  has 
ever  been  held  to  date,  in  this  case.  When  first 
before  the  FHWA.  Respondent  failed  to  make  a 
timely  request  for  a  hearing  and  the  agency's 
subs«juent  refusal  to  conduct  a  hearing,  along  with 
the  alleged  impermissibility  of  imposing  the  fine 
against  Respondent,  were  the  matters  appealed  by 
Respondent  and  Corporation  to  the  Ninth  Circuit 


•The  Agency's  affidavit  is  from  FHWA  Safety 
Specialist  Mark  D.  Gilmore,  who  declares; 

During  the  latter  part  of  April  1989  (April  26  and 
27)  and  on  May  9, 1989, 1  conducted  a  compliance 
review  of  ST1EVE  JOHNSON  k  SONS  TRUCKING. 
INC.,  a  closely-held  corporation  which  listed  JOHN 
STEVEN  JOHNSON  (President)  and  his  wife. 
Colleen  R.  Johnson  (Secretary  Treasurer)  as  officers 
of  the  corporation.  To  the  best  of  my  recollection 
and  knowledge,  Harlan  W.  Huber.  the  dispatcher, 
and  a  female  employee  were  the  only  employees 
other  than  drivers  who  were  employed  by  the 
corporation.  Based  upon  mv  observations  during 
the  investigation  of  STEVE  JOHNSON  &  SONS 
TRUCKING.  INC.,  these  employees  reported  directly 
to  Mr.  Johnson  who  was  actively  involved  in 
running  the  company.  [Id.  at  1 3  (emphasis  added)]. 
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date,  to  plead  a  change  in  his  position. 
Moreover,  the  overwhelming  factual 
infonnation  provided  by  Respondent,  as 
a  result  of  Agency's  discovery,  is 
entirely  contrary  to  any  notion  that 
during  the  relevant  time  period 
Respondent's  full-time  occupation  was 
something  other  than  running 
Corporation  or  even,  indeed,  that  there 
were  any  others  responsible  for  the 
management  and  operation  of 
Corporation. 

B.  Facts  Deemed  Admitted  May  be  the 
Basis  for  Summary  Judgment 

Agency  served  Respondent  with  20 
requests  for  admission  on  June  11, 1992. 
See  Appendix.  On  June  18,  1992, 
Respondent  filed  objections  on  grounds 
of  relevance  to  all  but  two  of  the 
requests  (Request  Nos.  3  and  16).  By 
Order  served  July  8, 1992,  the  objections 
v^ere  overruled.  In  the  meantime,  on 
June  22, 1992,  Respondent  had  filed  a 
response  admitting  Request  No.  3  and 
denying  Request  No.  16.  In  a  second 
response  filed  July  21, 1992,  submitted 
in  compliance  with  the  July  8, 1992 
Order  directing  Respondent  to  file  an 
answer  to  the  outstanding  requests. 
Respondent  stated  that  he  "will  elect  to 
answer  •  •  •  with  silence."  By  Order 
ser\'ed  September  1. 1992. 1  held  that 
Respondent's  answer  was  deemed 
adinission  of  the  matters  and  facts  set 
forth  in  the  18  outstanding  requests. 

The  FHWA's  procedural  rule  on 
requests  for  admission  in  49  CFR 
386.44(a)  provides  that  "(2)  Each  matter 
for  which  an  admission  is  requested 
*  *  *  is  admitted  unless  within  15  days 
after  service  of  the  request  (or  such 
alternate  date  as  may  be  set  by  the 
administrative  law  judge),  the  party  to 
whom  the  request  is  directed  serves 
upon  the  party  requesting  the  admission 
a  written  answer  signed  by  the  party  of 
his/her  attorney";  and  that  "(3)  Each 
answer  must  specify  whether  the  party 
admits  or  denies  the  matter.  If  the 
matter  cannot  be  admitted  or  denied, 
the  party  shall  set  out  in  detail  the 
reasons." 

This  agency  rule  mirrors  Rule  36  on 
requests  for  admission  in  the  Federal 
Rules  of  Civil  Procedure.  28  U.S.C,  and 
it  is  well  settled  that  "admissions 
obtained  under  rule  36,  including 
matters  deemed  to  be  admitted,  can 
form  the  basis  for  granting  summary 
judgment  (under  rule  56]."  First  Nat. 
Bank  Co..  Etc.  v.  Insurance  Co.,  606  F.2d 
760,  766  (7th  Cir.  1979)  (emphasis 
added).  Furthermore,  imanswered 
requests  for  admissions  constitute 
matters  deemed  to  be  admitted  and  they 
"may  properly  serve  as  an 
uncontroverted  basis  for  purposes  of 
simunary  judgment.  Bowles  v.  Batson, 


61  F.  Supp.  839  P.S.C.  1945).  affd 
Batson  v.  Porter.  154  F.2d  566  (4th  Or. 
1946)."  Kirkland  v.  Cooper.  438  F. 
Supp.  808,  811-12  (D.S.C  1977).  See 
also  Anchorage  Associates  v.  VJ.  Bd.  of 
Tax  Review.  922  F.2d  168, 176  n.7  (3d 
Cir.  1990);  Goodman  v.  Mead  Johnson  8- 
Co..  534  F.2d  566.  573  (3d  Cir.  1976), 
cert,  denied.  429  U.S.  1038;  U.S.  v. 
Kasuboski.  834  F.2d  1345. 1350  (7th  Cir. 
1987);  Dukes  v.  South  Carolina  Ins.  Co., 
770  F.2d  545.  548-49  (5th  Cir.  1985); 
Donovan  v.  Carls  Drug  Co..  Inc..  703 
F.2d  650.  651  (2d  Cir.  1983). 

The  justification  given  by  Respondent 
for  his  "silence"  answer  to  Agency's  18 
requests  for  admission  was  the  oft 
repeated  argument  of  "the  clear 
invalidity  of  the  present  Post-Notice  of 
Claim  investigation."  coupled  with  an 
alleged  "impUdt  right"  of  the  receiver 
of  a  request  for  admission  "to  remain 
silent"  under  49  C.F.R.  386.44(a)(2). 
(Response  filed  July  21, 1992,  at  1-2). 
My  September  1, 1992  Order  pointed 
out.  once  again,  that  Respondent's 
questioning  of  the  "validity"  of  the 
proceeding  had  been  previously 
considered  and  rejected.  I  further  held 
that  Respondent  was  reading  into  the 
agency's  rules  of  practice  governing 
requests  for  admission  an  "implicit 
right"  that  did  not  exist 

In  any  event,  revisiting  Respondent's 
answer  merely  reinforces  the  conclusion 
that  it  failed  to  comply  with  the 
procedural  requirement,  common  both 
to  the  agency's  rule  and  Rule  36  of  the 
.  Federal  Rules  of  Civil  Procedure,  that 
the  only  means  by  which  a  party  can 
avoid  "admitting"  a  request  for 
admission  is  to  file  an  answer 
specifically  denying  the  request.  In 
whole  or  in  part,  or  detailing  why  the 
request  cannot  be  admitted  or  denied. 
Then,  as  now,  Respondent's  "silence" 
answer  leaves  no  question  but  that  the 
Agency's  18  requests  for  admission 
must  be  and  are  deemed  admitted  for 
purposes  of  the  proceeding  and,  at  this 
time,  for  purposes  of  ruling  on  the 
agency's  summary  judgment  motion. 

I  reiterate,  furthermore,  that 
Respondent's  ill-conceived  attempt  to 
argue  here,  for  the  first  time,  a  new 
factual  position  on  his  duties  at 
Corporation  will  not  be  permitted.  The 
rules  of  practice  provide  that  "[alny 
matter  admitted  is  conclusively 
established  imless  the  •  •  * 
administrative  law  judge  permits 
withdrawal  or  amendment."  49  CFR 
386.44(b)  (emphasis  added).  Respondent 
has  made  no  request  for  such  relief  and 
the  time  has  long  passed  when  I  would 
consider  such  a  request  to  be  timely 
made. 


C.  No  Material  Facts  in  Issue 

I  find  that  when  the  violations 
occurred.  Steve  Johnson  &  Sons 
Trucking,  Inc..  was  an  authorized  for- 
hire  carrier  of  general  freight  under 
Interstate  Commerce  Commission 
Docket  No.  182717.  (Index  No.  23  at 
Tabs  I.  K). 

I  fine  that  at  such  time,  at  Steve 
Johnson  &  Sons  Trucking.  Inc. 
Respondent  and  his  wife  were  the  only 
officers,  directors,  and  shareholders. 
Respondent  was  president;  his  wife  was 
secretary/treasurer.  (Appendix  at 
Request  Nos.  2-3. 10-14. 17-18).  All 
profits  and  losses  from  the  business 
accrued  to  Respondent  and  his  wife. 
(Appendix  at  Request  No.  15). 

I  nnd  that  the  aispatcher  was  Harlan 
W.  Huber  and  that  Respondent 
supervised  Mr.  Huber.  (Index  No.  23  at 
Tab  K;  Appendix  at  Request  No.  19). 

I  find  that  Respondent  was  manager 
and  supervised  daily  operations. 
(Appendix  at  Request  Nos.  1, 4). 
Respondent  was  responsible  for  hiring, 
firing,  training,  and  directly  supervising 
all  employees,  including  dispatchers 
and  drivers;  and  for  directly  supervising 
any  persons  involved  in  hiring,  firing, 
and  training  the  employees.  (Appendix 
at  Request  Nos.  5-9, 19).  Respondent 
supervised  accident  reporting. 
(Appendix  at  Request  No.  20). 

I  find  that  Respondent  devoted  all  of 
his  working  time  to  carrying  out  the 
foregoing  duties  and  activities. 
(Production  of  Document  No.  4).io 

In  light  of  the  statutory  and  regulatory 
provisions  to  be  applied  in  this  case,  as 
now  discussed,  I  conclude  that  there  are 
no  material  facts  in  issue. 

D.  Agency  Entitled  to  Summary 
Judgment  as  a  Matter  of  Law 

1.  Respondent  is  Liable  for  the  Financial 
Responsibility 

In  the  Motor  Carrier  Act  of  1980, 
Congress  provided  that  "any  person" 
who  "knowingly  violates"  a  financial 
responsibility  regulation  promulgated 
by  the  FHWA  is  liable  for  a  civil 

Eenalty.  Congress  excepted  from  such 
ability,  "an  employee  who  acts 
without  knowledge."  49  U.S.C.  10927 
note. 

In  answering  the  Notice  of  Claim, 
Respondent  did  not  dispute  the  facts 
relating  to  the  financial  responsibility 
charge;  i.e.,  that  five  interstate  trips  were 
operated  by  Corporation  in  which 
Ammonium  Nitrate  Fertilizer,  a 


10  Production  of  Documantt  No.  4  cont^ns  the 
1988  (tax  year,  April  1, 19e8-March  31, 1989)  U.S. 
Corporation  Income  Tax  Return  of  Steve  Johnson  k 
Sons  Truclung,  Inc..  and  it  gives  the  percentage  of 
time  Respondent— listed  as  the  only  "Officer"  of 
Corporation— "davotad  to  business"  as  "ALL". 
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hazardous  material,  was  transported 
without  the  minimum  level  of  liability 
insurance  required  by  49  CFR  387.7(a). 
see  Index  No.  23  at  Tab  K,  Nos.  1-5.  but 
he  now  denies  that  he  "knew" 
Corporation  was  transporting  the 
product,  see  Appendix  at  Request  No. 
16.  In  his  answer  to  the  Notice  of  Claim 
Respondent  also  denied  that  he 
"knowingly"  violated  49  CFR  387.7(a), 
see  Index  No.  23  at  Tab  I. 

Respondent's  current  position,  that  he 
did  not  know  about  the  trips  and  the 
transporting  of  Ammonium  Nitrate 
Fertilizer,  is  not  credible.  I  have  before 
me  a  yvritten  statement  signed  by 
Respondent,  dated  April  27, 1989, 
which  he  provided  to  the  FHVVA  during 
its  investigation  of  Corporation. 
Respcaident  states  therein: 

Since  January  1, 1989  to  the  present  date, 
Steve  Johnson  &  Sons  Trucking,  Inc.,  has 
transported  eleven  (11)  shipments  of 
hazardous  materials  •  •  •  The  reason  that 
we  failed  to  have  the  required  $1,000,000.00 
of  public  liability  for  transporting  hazardous 
materials  is  that  even  though  the  U^ilers  were 
placarded  oxidizer,  I  didn't  think  it  was 
considered  a  hazardous  material.  [Index  No. 
23  at  Tab  K  (Exhibit  No.  1,  Document  6)]. 

Where  transportation  of  hazardous 
materials  is  concerned,  "a  civil  penalty 
may  be  imposed  only  upon  proof  that 
the  defendant  knowingly  committed  the 
act  which  constitutes  the  violation  [it  is 
not  necessary  to  show  that  he  knew  the 
act  constituted  a  violation)  *  *  *."  S. 
Conf.  Rep.  No.  1347.  93d  Cong.,  2d  Sess. 
23,  reprinted  in  1974  U.S.  Code  Cong,  k 
Admin.  News  7669.  7686  (emphasis 
added).  The  Supreme  Court  has  also 
recognized  that  where  offenses 
involving  dangerous  products  are 
concerned,  while  strict  or  absolute 
liability  is  not  imposed,  "the  probability 
of  regulation  is  so  great  that  anyone  who 
is  aware  that  he  is  in  possession  of  them 
or  dealing  vkdth  them  must  be  presumed 
to  be  aware  of  the  regulation."  United 
States  V.  International  Min  'Is  Corp.,  402 
U.S.  558.  565  (1971)  (emphasis  added). 
See  also  TU  Corporation.  FAA  Order 
No.  92-77  (December  22.  1992). 

Respondent,  therefore  is  properly 
charged  with  the  requisite  knowledge 
that  hazardous  materials  were  being 
transported.  As  discussed  below,  he 
must  also  be  charged  not  only  with  the 
requisite  knowledge  that  a  minimal 
level  of  liability  insurance  was  needed 
for  its  transportation  by  interstate  motor 
carrier  but  also  with  personal  liability 
for  the  illegal  transportation,  pursuant 
to  49  U.S.C.  10927  note  and  49  CFR 
387.7(a). 

The  word  "person"  is  not  defined  in 
the  1980  Act,  however.  Congress  has 
provided,  as  an  overaU  rule  of  statutory 
construction,  that  "(ijn  determining  the 


meaning  of  any  Act  of  Congress,  unless 
the  context  indicates  otherwise."  the 
word  "person"  includes  "corporations 

•  •  *.  as  well  as  individuals.  1  U.S.C. 
1  (emphasis  added).  Consistent 
therewith.  Congress  expressly  provided 
in  the  Motor  Carrier  Safety  Act  of  1984 
that  the  word  "person"  means  "any 
individual,  partnership,  association, 
corporation,  business  trust,  and  any 
other  organized  group  of  individuals 

•  •   '."49App.  U.S.C.  2503(6) 
(emphasis  added).  As  a  general  rule  of 
statutory  construction.  Congress  also 
directed  that  "words  importing  the 
singular  include  and  apply  to  several 
persons,  parties  or  things  *  *  *."  i 
U.S.C.  1  (emphasis  added). 

I  conclude,  therefore,  that  Congress 
did  not  limit  the  FHWA,  in  enforcing 
financial  responsibility  requirements,  to 
citing  one  "person"  for  a  violation;  a 
corporation  and  an  individual  may  both 
be  cited,  as  in  this  case.  Furthermore, 
given  Respondent's  position  at  the  co- 
respondent corporation  as  officer, 
director,  shareholder,  full-time  manager 
of  all  emploj^ee  hiring,  firing,  and 
training,  and  full-time  supervisor  of  all 
employees  and  daily  operations,  I  also 
conclude  that  Respondent  falls  into  the 
category  of  "individual"  in  relation  to 
the  corporate  respondent.  "The  best 
indicator  of  what  statutory  words  mean 
is  what  they  say."  Finnegan  v. 
Matthews,  641  F.2d  1340, 1344,  (9th  Qr. 
1981).  See  also  Rivera  v.  Becerra,  714 
F.2d  887.  893  (9th  Cir.  1983).  There 
remains,  then,  the  question  of 
"knowingly"  and  Respondent's  status  as 
an  "employee"  at  Corporation  acting 
"vnthout  biowledge"  within  the 
meaning  of  49  U.S.C.  10927  note. 

The  legislative  history  of  the  1980  Act 
indicates  that  it  effected  changes  in  the 
Interstate  Commerce  Act  which  had 
governed  regulation  of  the  motor  carrier 
industry  in  the  United  States  since 
1935.  H.R.  Rep.  No.  1069,  96th  Cong., 
2d  Sess.  2,  reprinted  in  1980  U.S.  Code 
Cong.  &  Admin.  News  2283,  2284.  Also 
indicated  is  Congressional  concern  that 
the  changes  "might  have  some  impacts 
on  safety"  and,  specifically,  concern 
"that  minimum  financial  responsibihty 
requirements  were  needed  whether  or 
not  any  change  was  made  In  the 
economic  regulatory  scheme."  Hence, 
the  1980  action  by  Congress  on  financial 
responsibility  was  "to  encourage  the 
carriers  to  engage  in  practices  and 
procedures  that  will  enhance  the  safety 
of  their  equipment  so  as  to  afford  the 
best  protection  to  the  public."  Id.  at  42. 
2324  (emphasis  added). 
^   The  FhWA.  accordingly,  was  directed 
"to  establish  regulations  to  require 
minimal  levels  of  financial 
responsibility  sufficient  to  satisfy 


liabihty  amounts  *  *  •  covering  pubUc 
Uability.  property  damage,  and 
environmental  restoration  for  the 
transportation  of  property  for  hire  by 
motor  vehicle  in  Uie  United  States 
•  •   '."49  U.S.C.  §10927  note.  And 
Congress  provided  that  failure  to  adhere 
to  the  agency's  regulations  would  result 
in  civil  penalty  liability.  Id. 

The  foregoing  resulted  in  the 
regulation  here  in  issue,  49  CFR 
387.7(a),  which  obligates  motor  carriers 
to  have  certain  minimum  levels  of 
financial  responsibility,  see  note  2, 
supra.  By  regulation,  the  definition  of  a 
"motor  carrier"  is  "a  for-hire  motor 
carrier  *  *  *  of  property"  and  the  term 
includes  "a  motor  carrier's  agents, 
officers  and  representatives  as  well  as 
employees  responsible  for  hiring, 
supervising,  training,  assigning,  or 
dispatching  of  drivers  *  *  *."  49  CFR 
390.5  (emphasis  added). 

Respondent,  at  Corporation,  not  only 
was  an  officer  but  also  clearly  falls 
within  the  category  of  an  employee 
responsible  for  hiring,  supervising,  and 
training  drivers.  He  was  also  responsible 
for  directly  supervising  the  person 
dispatching  drivers.  In  sum,  at 
Corporation,  Respondent  was  an 
individual  who  can  be  regarded  as  a 
/nofor  carrier  charged  vd3i  the  duty  to 
maintain  minimum  levels  of  financial 
responsibility,  as  contemplated  by 
statute  and  regulation. 

Asior  Respondent's  knowledge  or 
lack  thereof  of  the  financial 
responsibility  obligation,  it  is  well 
settled  that  in  a  regulated  industry  such 
as  interstate  commerce — the  first 
Interstate  Commerce  Act  having  been 
enacted  in  1887— Congress  ft-equently 
intends  penalties  to  be  the  effective 
means  of  regulation  and,  thus,  "[s]uch 
legislation  dispenses  writh  the 
conventional  requirement  for  criminal 
conduct — awareness  of  some 
wrongdoing.  In  the  interest  of  the  larger 
good  it  puts  the  burden  of  acting  at 
hazard  upon  a  person  otherwise 
innocent  but  standing  in  responsible 
relation  to  a  pubUc  danger."  United 
States  v.  Dottevweich,  320  U.S.  277. 
280-81  (1943).  See  also  United  States  v. 
Balint,  258  U.S.  250  (1922);  United 
States  V.  Freed.  401  U.S.  601  (1970); 
United  States  v.  International  Min'ls 
Corp.,  supra,  402  U.S.  558. 

It  is  also  well  settled  that  all  citizens 
are  charged  v«th  knowledge  of  the 
United  States  Statutes  at  Urge,  Federal 
Crop  Ins.  Corp.  v.  Merrill,  332  U.S.  380, 
384  (1947);  and.  more  significantly,  that 
those  who  deal  with  the  Government  are 
expected  to  know  the  law.  Heckler  v. 
Community  Health  Services,  467  U.S. 
51.  63  (1984).  Moreover.  Congress  has 
provided  that  "the  appearance  of  rules 
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and  regulations  in  the  Federal  Register 
gives  legal  notice  of  tlieir  contents." 
Federal  Crop,  supra  332,  U.S.  at  385. 
See  also  44  U.S-C  1507. 

I  conclude,  therefore,  that 
Respondent,  in  the  individual  capacities 
he  held  at  Corporation  as  indicated 
above,  was  by  law  on  notice  of  Federal 
requirements  for  insurance  in 
transporting  In  interstate  commerce  the 
hazardous  materials  which,  in  fact  and 
by  express  acicnowledgment  of 
Ilespondent,  were  transported  without 
the  proper  insurance.  Cf.  Wisconsin 
Protein  Carriers,  Inc..  55  Fed.  Reg. 
43277.  43278  (October  26.  1990). 

Furthermore.  Respondent  cannot  be 
regarded  as  unbmiliar  with  regulatory 
obhgations  imposed  on  interstate  motor 
carriers.  Prior  to  Respondent's 
association  with  Steve  Johnson  4  Sons 
Trucking,  Inc.,  he  had  been  an  officer 
and  director  of  W.L.  Davis  Trucking, 
Inc.,  an  interstate  common  carrier 
investigated  by  the  FHWA  in  1977.  and 
found  to  be  in  violation  of  agency 
regulations.  In  addition,  Steve  Johnson 
&  Sons  Trucking,  Inc.,  had  been  earlier 
investigated  by  the  FHWA,  in  May  1988, 
at  which  time  it  received  a  conditional 
safety  rating,  ti  See  Index  No.  23  at  Tab 
K  (Exhibit  Abstract  A)."  Cf.  Trinity 
Transportation.  57  FR  28737,  28742 
dune  26, 1992);  VanJcee  Trails.  Inc.,  55 
FR  43274,  43276  (October  26, 1990). 

Accordingly,  I  hereby  find 
Respondent  liable,  jointly  and  severally 
with  Corporation,  for  the  $10,000  civil 
penalty  assessed  by  the  FHWA  for  the 
five  instances  when  improperly  insured 
transportation  of  hazardous  materials 
occurred. 

2.  Respondent  is  Liable  for  the 
Recordkeeping  Violation 

In  Lhe  Motor  Carrier  Safety  Act  of 
1984.  Congress  provided  that  "any 
person"  who  commits  an  act  which 
violates  a  recordkeeping  regulation 
promulgated  by  the  FHWA  is  liable  for 


I '  49  CFR  3as.3(2)  provides  that  a  conditional 
safety  rating  means   a  motor  carrier  does  not  have 
adeqtiala  safety  management  controls  in  place  to 
ensure  compliance  with  the  safety  fitness  standard 
that  could  result  in  the  occurreaces  listed  ui  (49 
CFRl  385.5(a)  through  (h)." 

49  CFR  385  5(3)  through  (h)  includes,  "(b) 
Inadequate  levels  of  Tmancial  responsibility  (pan 
387)":  "{{)  Nonreporting  of  accidents  (part  394)"; 
and  "(g)  The  use  of  fatigued  drivers  (part  395)". 

>'  I  note  that  the  FHWA's  compliance  review 
report  on  Steve  )ohnsoD  k  Sons  Trucking.  Inc. 
dated  ^4ay  20. 1988.  lists  as  "persons  interviewed 
during  this  review":  Paul  Martin,  with  the  title 
"safety  director":  and  Steve  Dement,  with  the  title 
"vice  president  "(Index  No.  23  at  Tab  K  (Exhibit 
Abstract  A).  At  the  time  of  the  violations  here  in 
issue,  however,  I  must  consider  it  established, 
through  Respondent's  deemed  admission,  that 
Respondent  and  his  wife  were  the  company's  only 
officers  and  directors,  see  Appendix  at  Request  Na 
13. 


a  civil  penalty.  Congress  made  no 
exception  for  persons  who  are 
einployees.  49  U.S.C  521(b)(2)(A). 

The  recordkeeping  violations  in  issue 
against  Respondent  involved  two  kinds 
of  violations:  failure  to  timely  report 
accidents  as  required  by  49  (JFR 
394.9(a}-,  and  requiring  or  permitting 
false  driver  records  of  duty  status  in 
violation  of  49  CFR  395.8(e).  In 
answering  the  Notice  of  Claim, 
Respondent  admitted  the  failure  to 
report  accidents,  but  asserted  that  "I 
personally  did  not  know  the  violation(s] 
took  place  and  furthermore  was  not 
aware  of  the  requirement  to  report  such 
accidents."  As  to  the  driver  record 
violations.  Respondent  denied  personal 
liability  "for  every  driver  who  makes  a 
mistake."  (Index  No.  23  at  Tab  I). 

Congress  intended  the  1984  Act  to: 

[Plromote  the  safe  operation  of  commercial 
motor  vehicles,  to  mitdmize  dangers  to  the 
health  of  operators  of  commercial  motor 
vehicles  and  other  employees  whose 
emplojTnent  directly  affects  motor  carrier 
safety,  and  to  assure  Increased  compliance 
with  traffic  laws  and  with  the  commercial 
motor  vehicle  safety  and  health  rules, 
regulations,  standards,  and  orders  Issued 
pursuant  to  this  Act  [49  U.S.C  2501]. 

Issued  by  the  FHWA  thereunder  were 
the  recordkeeping  regulations  in  49  CFR 
394.9(a),  obligating  motor  carriers  to  file 
accident  reports,  see  note  4,  supra;  and 
in  49  CFR  395.8(e).  obHgating  drivers 
and/or  carriers  to  ensure  that  drivers' 
records  of  duty  status  were  accurate,  see 
note  5,  supra. 

The  nexus  between  required  reporting 
of  accidents  and  motor  carrier  safety  is 
obvious.  The  falsification  of  driver 
records  is  equally  a  matter  of  safety. 

Congress  recognized  that  interstate 
highway  safety  is  a  national  problem  and  that 
excessive  hours  spent  In  driving  over  the 
road  endangers  others  using  the  highways  as 
well  as  the  individual  driving;  that  the  only 
practical  way  to  exercise  control  over 
independent  day  and  night  around  the  clock 
truck  drivers  is  to  limit  their  continuous 
h:iuis  of  operation;  that  to  enforce  such,  a  log 
showing  time  on  and  off  duty,  time  spent  in 
driving  as  well  as  time  spent  in  the  sleeper 
berth  is  required  to  be  kept  and  filed  each 
day  or  at  the  completion  of  each  trip  with  the 
employing  motor  carrier  Congress  did  not 
deem  it  an  undue  burden  '  *  *  to  impose  on 
the  motor  carrier  the  burden  of  policing  such 
to  determine  their  truth  or  falsity.  [United 
States  V.  Sa\*'yer  Transport.  Inc.,  337  F.  Supp 
29.  30  (D.  Minn.  1971).  affd.  463  F.2d  175 
(8th  Cir.  1972)  (emphasis  added)). 

See  also  United  States  v.  E.  Brooke 
Matlock.  Inc..  149  F.  Supp.  814  (D.  Md. 
1957). 

The  interplay  between  the  statute's 
designation  of  a  person's  Uability  for 
such  recording  violations  and  the 
regulations'  motor  carrier  liability  is  the 


same  as  found  in  connection  with  the 
financial  responsibility  violations.  In 
the  1984  Act.  as  noted  above.  Congress 
defined  "person"  as,  among  other 
things,  an  individual  and  a  corporation. 
49  App.  U.S.C.  2503(6).  I  conclude, 
therefore,  for  the  same  reasons  given 
above  in  Section  Vn.D.l.,  that 
Respondent,  in  relation  to  Corporation, 
is  an  individual  within  the  meaning  of 
49  U.S.C.  521(b)(2)(A)  and  that  the 
FHWA  is  empowered  by  Congress  to 
assess  liabiUty  against  both  Respondent 
and  Corporation  for  the  recordkeeping 
violations.  Furthermore,  Respondent  as 
an  "individual"  in  relation  to 
Corporation  also  clearly  falls  within  the 
category  of  motor  carrier/carrier  for 
purposes  of  49  CFR  394.9(a)  and 
395.8(e).  The  reasons  are  the  same  as  for 
the  financial  responsibility  violations; 
namely,  by  definition  a  "motor  carrier" 
means,  among  other  things,  an  officer 
and  an  employee  responsible  for  hiring, 
supervising,  training,  assigning,  or 
dispatching  of  drivers,  see  49  CFR  390.5. 
In  tnis  instance,  moreover,  it  is 
expressly  established  that  Respondent 
supervised  accident  reporting,  see 
Appendix  at  Request  No.  20. 

I  conclude  that  there  is  no  question  as 
to  "knowingly"  with  regard  to 
Respondent's  liability  as  an  individual 
for  the  recordkeeping  violations  in 
issue.  The  reasons  are  the  same  as  for 
the  financial  responsibility  violations, 
see  Section  Vn.D.l.  Respondent's 
individual  status  at  Corporation  placed 
him  on  notice  as  a  matter  of  law  as  to 
♦he  regulatory  requirements  for  accident 
and  driver  reports.  And.  because  of 
Respondent's  prior  relationship  to 
aiiother  interstate  trucking  company 
with  regulatory  compliance  problems 
and  the  fact  that  at  the  time  of  the 
recordkeeping  violations  at  Corporation, 
the  company  had  a  conditional  safety 
rating  issued  barely  a  year  before  which 
cited  recordkeeping  as  a  problem,  see 
note  11,  supra,  disavowal  by 
Respondent  of  actual  knowledge  of  such 
regulatory  requirements  is  virtually 
impossible  to  accept  under  any 
circumstances  he  might  argue.  Cf  A. 
Weinfeld  &  Sons,  Inc.,  55  FR  43283 
(October  26. 1990);  Horizon 
Transportation,  Inc.,  55  FR  43292 
(October  26. 1990). 

Accordingly,  I  hereby  find 
Respondent  liable,  jointly  and  severally 
with  Corporation,  for  the  $700  civil 
penalty  assessed  by  the  FHWA  for  the 
two  instances  when  motor  vehicle 
accidents  were  not  timely  reported  and 
for  the  $2,000  civil  penalty  assessed  by 
the  FHWA  for  the  four  instances  when 
driver  records  of  duty  status  had  false 
entries. 
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3.  Respondent  is  Liable  for  the  Safety 
Violations 

The  statutory  basis  for  Respondent's 
liability  for  the  safety  violations  comes 
from  the  same  section  of  the  Motor 
Carrier  Safety  Act  of  1984  as  does  his 
liability  for  the  recordkeeping  violations 
except  that  while  "any  person"  who 
commits  an  act  which  violates  a  safety 
regulation  promulgated  by  the  FHWA  is 
liable  for  a  civil  penalty.  Congress  did 
hmit  such  hability  for  persons  who  are 
employees"  unless  their  actions 
constituted  gross  negligence  or  reckless 
disregard  for  safety.  49  U.S.C. 
52ia))(2)(A).i4 

Respondent's  answer  to  the  safety 
violations  was  not  to  deny  that  they 
happened,  but  to  disclaim  personal 
responsibihty;  "I  can  not  [sic]  ride  with 
every  driver  and  force  them  to  obey  the 
law."  (Index  No.  23  at  Tab  I  (emphasis 
in  original)).  There  is  also  some 
indication  in  pleadings  before  me  that 
Respondent  considers  himself  an 
employee  for  purposes  of  49  U.S.C 
521(b)(2)(A)  and  the  safety  violations. 
See  Pleading  filed  February  6. 1992.  at 
3  (Respondent,  "as  an  individual 
person — was  somehow,  by  some 
unexplained  and  undetected  manner, 
converted  into  an 


*."  (emphasis  in 


"Congress  defined  "employee",  in  49  Add 
U.S.C.  2503(2).  as:  *^*^ 

(A)  as  operator  of  a  commercial  motor  vehicle 
(including  an  Independent  contractor  while  in  the 
course  of  operating  a  commercial  motor  vdiicle); 

(B)  a  mechanic; 

(C)  a  fneight  handler;  and 

(D)  any  individual  other  than  an  employer. 
who  is  employed  by  an  employer  and  who  in  the 

course  of  his  or  her  employment  directly  affects 
commercial  motor  vehicle  safety ....  [Emphasis 
added). 

CongreM  defined  "eBaployer".  In  49  App.  U.S.C 
§2503(3).  as: 

(Ajny  person  engaged  In  business  affecting 
interstate  commerce  who  owns  or  leases  a 
commercial  motor  vehicle  in  connection  with  that 
business,  or  ossigni  empyoyees  to  operate  it .  .  . 
lEmphasM  added). 

'M9  U.S.C  521(b)(2)(A)  also  provides  that  a  dvil 
penalty,  not  to  exceed  $1,000  for  each  violation, 
may  be  assessed  against  "any  person"  and  if  a 
"serious  pattern"  of  safety  violations  exists,  the 
total  amount  may  not  exceed  $10,000.  In  the  case 
of  an  employee,  the  dvil  penalty  may  not  exceed 
$1,000. 

Here,  the  ten  safety  violations  were  assessed  by 
the  FHWA  at  $700  each;  the  total  $7,000  fine, 
therefore,  would  comply  with  the  statutory 
requirement  for  serious  pattern  violations  if 
Respondent  is  found  to  be  a  person  subject  to  such 
liability.  If  Respondent  is  found  to  be  an  employee. 
the  assessed  fine  would,  of  course,  exceed  the 
permissible  limit. 

In  light  of  my  conclusion  below  that  Respondent 
is  not  an  employee  vis-a-vis  the  ten  safety  violatloni 
for  statutory  and  regulatory  purposes,  the  $7,000 
fine  Is  appropriate.  Moreover,  there  is  no  basis  for 
otherwise  considering  whether  a  "serious  pattern" 
of  safety  violations  in  fact  existed,  see  Agency 
Memorandum  at  33-36,  since,  pursuant  to  the 
Ninth  Circuit's  ruling,  the  violations  are  not  in 
issue. 


'EMPLOYER,' 
orimaal)). 

ine  legislative  history  of  the  1984  Act 
indicates  why  Congress  distinguished 
between  persons/employers  and 
employees  for  purposes  of  their  hability 
for  safety  violations. 

The  Ck)iiunittee  believes  that  an  employee 
who  is  operating  a  commertual  motor  vehicle 
in  a  grossly  negligent  manner  or  with 
reckless  disregard  for  safety  and  in  violation 
of  this  title  should  be  subject  to  a  civil 
penalty.  At  the  same  time,  the  Committee 
recognizes  the  fact  that  employees  and 
employers  enjoy  a  different  financial  status. 
The  level  of  penalty  necessary  to  provide  a 
deterrent  to  an  employer  could  have  the 
effect  of  financially  bankrupting  an 
employee.  The  different  levels  of  penalties 
for  employers  and  employees  are  designed, 
therefore,  to  create  adequate  incentives  to 
assure  compliance  with  the  act  |S.  Rep.  No. 
424.  98th  Cong.,  2d  Sess.  11,  reprinted  in 
1984  U.S.  Code  Cong.  &  Admin.  News  4785, 
4795]. 

Simply  applying  the  terms  employer 
and  employee  as  used  in  the  foregoing 
statement  and  in  furtherance  of  the 
pubUc  pohcy  contained  therein,  I  must 
find  that  Respondent  is  an  "employer" 
at  Steve  Johnson  k  Sons  Trucking,  hic. 
Respondent,  along  with  his  wife,  was 
the  only  shareholder  in  the  corporation; 
they  alone  received  all  profits/losses 
from  the  business.  Respondent, 
furthermore,  was  the  person  at  Steve 
Johnson  &  Sons  Trucking.  Inc.,  who 
hired,  trained,  supervised,  and  fired  all 
of  the  employees — including  all  of  its 
drivers — who  carried  out  the  company's 
business.  He  was  also  the  manager  of 
the  company  and  supervised  its  daily 
operations.  It  would  defy  common  sense 
and  logic  to  conclude  that  simply 
because  the  company  was  a  corporation, 
thereby  rendering  the  corporate  entity 
the  employer,  that  Respondent  is  not 
also  an  employer  who  is  required  by 
Federal  statute  to  assume  responsibihty 
for  safety  infractions  committed  by  the 
corporation's  interstate  truck  drivers. 

In  any  event,  I  am  not  limited  to 
common  sense  and  logic  in  this 
instance.  The  specific  FHWA  safety 
regulations  in  issue,  and  promulgated 
pursuant  to  the  Congressional  mandate 
in  49  U.S.C.  521(b)(2)(A).  are  in  49  CFR 
395.3(a)(1)  and  (b).  These  regulations,  in 
terms,  provide  that  a  motor  carrier  shall 
not  permit  or  require  drivers  to  exceed 
certain  hours  of  service  hmitations,  see 
note  6,  supra.  Moreover,  49  CFR  390.11 
provides  that  "[w]henever.  .  .  a  duty  is 
prescribed  for  a  driver  or  a  prohibition 
is  imposed  upon  the  driver.  It  shall  be 
the  duty  of  the  motor  carrier  to  require 
observance  of  such  duty  or 
prohibition  *  •  •."(Emphasis  added). 

I  have  found  Respondent  to  be  a 
person/individual  within  the  meaning 


of  49  U.S.C.  521(b)(2)(A)  and  motor 
carrier  within  the  meaning  of  the 
FHWA '8  regulations  issued  thereunder, 
which  would  include  49  CFR  395.3(a)(1) 
and  (b).  See  Section  VII.D.2.,  supra.  For 
purposes  of  49  U.S.C.  521(b)(2)(A). 
Respondent  must  be  considered  an 
employer  as  defined  in  49  App.  U.S.C. 
§  2503(3),  given  his  overall  management 
responsibihty  at  Corporation,  including 
assigning  employees  to  operate  its 
commercial  motor  vehicles,  see  note  13. 
supra. 

I  find,  again,  that  Respondent's 
responsibihty  for  assigning  employees 
placed  him  on  notice  as  a  matter  of  law 
as  to  the  regulatory  requirement  for 
driver  hours  of  service  limitations.  And. 
I  find  that  Respondent  must  be 
considered  as  having  actual  notice  of 
the  requirements,  see  Section  VII.D.2.; 
note  11,  supra. 

Accordingly,  I  hereby  find 
Respondent  hable,  jointly  and  severally 
with  Corporation,  for  the  $7,000  civil 
penalty  assessed  by  the  FHWA  for  ten 
instances  when  drivers  were  required  or 
permitted  to  drive  in  interstate 
commerce  in  violation  of  hours  of 
service  Umitations. 

Conclusion 

Having  granted  Agency's  motion  for 
summary  judgment,  Respondent  is 
jointly  and  severally  hable  with 
Corporation  for  the  total  amount  of  the 
civil  penahy  involved  herein,  $19,700." 

My  decision  in  this  Order  becomes 
the  final  decision  of  the  Associate 
Administrator  45  days  after  the  Order  is 
served  imless  a  petition  or  motion  for 
review  is  filed  under  49  CFR  386.61  and 
in  comphance  with  the  requirements  set 
out  in  49  CFR  386.62. 

So  ordered. 
John  J.  Mathias, 
Chief  Administratis  Law  Judge. 

Attachments— Appendix— Agency 
Requests  for  Admission 

Appendix— Agency  Requests  for  Admission 

Request  No.  1 

Admit  or  deny  that  John  Steve  Johnson 
supervised  the  daily  operations  of  Steve 
Johnson  and  Sons  Trucking,  Inc.,  during  the 
period  between  October  1, 1988,  and  May  31 
1989. 

Deemed  admitted. 


>'  Agency,  in  the  alterriatix-e  in  its  motion  for 
summary-  judgment,  requests  partial  summary 
judgment  on  Respondent's  liability  for  the  financial 
responsibility  and  recordkeeping  violations,  aloae. 
Agency  provides  no  argument  for  differentiating 
between  his  liability  for  these  violations  and  the 
safety  violations.  Respondent  did  not  address  the 
question.  I  see  no  basis  for  such  distinction  either 
in  fact  or  law  m  this  case. 
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Request  No.  2 

Admit  or  deny  that  John  Steven  Johnson 
served  as  a  director  of  Steven  Johnson  and 
Sons  Trucking,  Inc.,  during  the  period 
between  October  1,  1988.  and  May  31, 1989. 

Deemed  admitted. 

Reque.st  No.  3 

Admit  or  deny  that  John  Steven  Johnson 
served  as  president  of  Steve  Johnson  and 
Sons  Trucking,  Inc..  during  the  period 
between  October  1, 1988,  and  May  31, 1989. 

Admitted. 

Request  No.  4 

Admit  or  deny  that  John  Steven  Johnson 
served  in  the  capacity  of  manager  of  Steve 
Johnson  and  Sons  Trucking.  Inc. .  during  the 
period  between  October  1, 1988,  and  May  31, 
1989. 

Deemed  admitted. 

Request  No.  5 

Admit  or  deny  that  John  Steven  Johnson 
was  responsible  for  the  hiring  of  employees 
of  Steven  Johnson  and  Sons  Truck'ng,  Inc.. 
during  the  period  between  October  1, 1988, 
and  May  31. 1989. 

Deemed  admitted. 

Request  No.  6 

Admit  or  deny  that  John  Steven  Johnson 
was  responsible  for  the  firing  of  employees 
of  Steve  Johnson  and  Sons  Trucking.  Inc., 
during  the  period  between  October  1, 1988, 
and  May  31. 1989. 

Deemed  admitted. 

Request  No.  7 

Admit  or  deny  that  John  Steven  Johnson 
was  responsible  for  the  training  of  employees 
of  Steve  Johnson  and  Sons  Trucking.  Inc., 
during  the  period  between  October  1, 1988, 
and  May  31. 1989. 

Deemed  admitted. 

Request  No.  8 

Admit  or  deny  that  John  Steven  Johnson 
was  directly  responsible  for  supervising  any 
person  involved  in  any  of  the  activities 
described  in  Requests  for  Admission 
Numbers  5,  6,  and  7  above. 

Deemed  admitted. 

Request  No.  9 

Admit  or  deny  that  John  Steven  Johnson 
was  directly  responsible  for  supervising 
dispatchers,  drivers,  and  other  employees  of 
Steve  Johnson  and  Sons  Trucking,  Inc.. 
during  the  period  between  Octol»r  1, 1988, 
and  May  31. 1989. 

Deemed  admitted. 

Request  No.  10 

Admit  or  deny  that  John  Steven  Johnson 
was  married  to  Colleen  Johnson  during  the 
period  between  October  1. 1988,  and  May  31, 
1989. 

Deemed  admitted. 

Request  No.  11 

Admit  or  deny  that  Colleen  Johnson  was  a 
co-director  of  Steve  Johnson  and  Sons 
Trucking,  Inc.,  during  the  period  between 
October  1. 1988,  and  May  n,  1989. 

Deemed  admitted. 


Request  No.  12 

Admit  or  deny  that  Colleen  Johnson  was 
the  secretary/treasurer  of  Steve  Johnson  and 
Sons  Trucking,  Inc.,  during  the  period 
October  1, 1988,  and  May  31, 1989. 

Deemed  admitted. 

Request  No.  13 

Admit  or  deny  that  there  were  no  other 
officers  or  directors  of  Steve  Johnson  and 
Sons  Trucking,  Inc.,  other  than  John  Steven 
Johnson  and  Colleen  Johnson,  during  the 
period  between  October  1, 1988,  and  May  31, 
1989. 

Deemed  admitted. 

Request  No.  14 

Admit  or  deny  that  John  Steven  Johnson 
and  Colleen  Johnson  were  the  sole 
shareholders  of  Steve  Johnson  and  Sons 
Trucking,  Inc.,  during  the  period  between 
October  1, 1988,  and  May  31, 1989. 

Deemed  admitted. 

Request  No.  15 

Admit  or  deny  that  the  profits  and  losses 
of  Steve  Johnson  and  Sons  Trucking.  Inc., 
accrued  to  John  Steven  Johnson  and  Colleen 
Johnson  during  the  period  between  October 
1. 1988,  and  May  31. 1989. 

Deemed  admitted. 

Request  No.  16 

Admit  or  deny  that  John  Steven  Johnson 
knew  that  Steve  Johnson  and  Sons  Trucking, 
Inc..  transported  Ammonium  Nitrate 
Fertilizer,  UN  2067,  Class  5.1,  Oxidizer 
during  the  period  between  February  1, 1989, 
and  April  30, 1969. 

Denied. 

Request  No.  17 

Admit  or  deny  that  at  any  time  during  the 
period  between  October  1, 1988,  and  May  31, 
1989.  Steve  Johnson  and  Sons  Trucking,  Inc., 
was  a  corporation  whose  shares  were  held  by 
a  single  shareholder  or  a  closely-knit  group 
of  shareholders. 

Deemed  admitted. 

Request  No.  18 

Admit  or  deny  that  at  any  time  during  the 
period  between  October  1, 1988,  and  May  31, 
1989,  there  were  no  public  investors  in  Steve 
Johnson  and  Sons  Trucking,  Inc. 

Deemed  admitted. 

Request  No.  19 

Admit  or  deny  that  John  Steven  Johnson 
supervised  Harlan  Huber  during  the  period 
between  October  1, 1988,  and  May  31. 1989, 
while  Mr.  Huber  was  employed  by  Steve 
Johnson  and  Sons  Trucking,  Inc. 

Deemed  admitted. 

Request  No.  20 

Admit  or  deny  that  John  Steven  Johnson 
supervised  the  accident  reporting 
responsibilities  of  Steve  Johnson  and  Sons 
Trucking,  Inc.,  during  the  period  between 
October  1, 1988.  and  May  31, 1989. 

Deemed  admitted. 

Department  of  Transportation,  Served 
April  12, 1993:  In  the  Matter  of  Northeastern 
Poly  Products.  Inc.,  Respondent.  Docket  92- 
207.  FHWA  (Motor  Carrier  Safety).  Honorable 
John  J.  Mathlas. 


Order- 

The  parties  have  agreed  to  settle  this 
matter  prior  to  hearing  and  having 
entered  into  a  settlement  agreement,  IT 
IS  HEREBY  ORDERED,  that  the  above 
matter  is  dismissed  in  accordance  with 
the  terms  of  the  Stipulation  of 
Compromise  and  Settlement  attached 
hereto. 

Honorable  John  J.  Mathias, 
Chief  Administrative  Law  Judge. 

Department  of  Transportation:  In  the 
matter  of  Northeastern  Poly  Products,  Inc.. 
Respondent.  Docket  No.  92-207,  FHWA 
(Motor  Carrier  Safety)  Hon.  John  J.  Mathias. 

Stipulation  of  Compromise  and 
Settlement 

It  is  hereby  stipulated  by  the  Regional 
Director,  Office  of  Motor  Carriers  and 
respondent,  Northeastern  Poly  Products, 
Inc..  through  their  respective  attorneys 
as  follows: 

1.  The  Regional  Director,  Office  of 
Motor  Carriers  (hereinafter  "Regional 
Director")  made  a  claim  for  $2,700 
against  Northeastern  Poly  Products 
(hereinafter  "Respondent")  under 
subtitle  rV  of  title  49.  United  States 
Code.  49  U.S.C.  501.  Notice  of  Claim 
was  sent  to  Respondent  on  January  30. 
1992. 

2.  Pursuant  to  the  Federal  Claims 
Collection  Act  of  1966.  31  U.S.C.  3701 
et  seq.  and  the  regulations  of  the 
Regional  Director  in  49  CFR  part  386. 
the  parties  desire  to  settle  the  claim. 
This  agreement  for  settlement  of  the 
claim  is  made  pursuant  to  49  CFR 
386.14  and  the  Federal  Rules  of  Civil 
Procedure. 

3.  Respondent  shall  pay  the  sum  of 
Two  Thousand  Dollars  and  00/100's 
($2,000)  in  full  satisfaction  of  any  and 
all  claims  arising  out  of  the  January  30. 
1992  Notice  of  Claim  which  is  the 
subject  of  this  action. 

4.  Respondent  shall  pay  the  agreed 
settlement  in  five  monthly  installments 
of  Four  Hundred  Dollars  ($400)  each, 
commencing  on  April  1, 1993,  by 
Certified  Bank  or  Teller  checks,  payable 
to  the  Federal  Highway  Administration. 

5.  Should  Respondent  fail  to  abide  by 
the  terms  described  in  paragraph  four 
(4),  Respondent  acknowledges  that  the 
entire  amount  of  the  civil  penalty 
assessment  cited  in  the  Notice  of  Claim 
dated  January  30, 1992  shall  become 
due  and  payable  immediately. 

6.  Respondent  acknowledges  that  it 
has  received  adequate  notice  of  the 
Regional  Director's  claim  and  waives 
any  and  all  rights  it  may  have  to  further 
details  of  the  violations  that  gave  rise  to 
the  claim  and  a  decision  containing 
findings  of  fact  and  conclusions  of  law. 

7.  Respondent  also  acknowledges  that 
a  safety  compliance  review  may  be 
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conducted  in  the  near  future  and, 
should  sufficient  violations  be 
discovered,  the  Regional  Director 
reserves  the  right  to  initiate  any  and  all 
actions  permitted  under  the  Motor 
Carrier  Act,  the  Interstate  Commerce  Act 
and  as  authorized  by  49  App.  U.S.C. 
521(5)(A). 

Dated:  March  19. 1993. 
Richard  Baiter, 
Northeastern  Poly  Products,  Inc. 

Dated:  March  22, 1993. 
Lawrence  Lowen, 
Attorney  for  Northeastern  Poly  Products,  Inc. 

Dated:  April  7, 1993. 
Stephen  P.  Crane, 
Regional  Director.  Office  of  Motor  Carriers. 

Dated:  April  7, 1993. 
Sheila  D.  O'Sullivan. 
Attorney  for  the  Regional  Director. 

Department  of  Transportation,  Office  of 
Hearings,  Washington,  DC,  Served  April  5, 
1 993  In  the  matter  of  PGT  Trucking,  Inc. , 
FHWA  Docket  No.  R3-92-278  (Motor  Carrier 
Safety). 

Order  Denying  Motion  of  Respondent 

By  motion  dated  March  2, 1993, 
Respondent  moved  to  expand  the 
jurisdiction  of  the  administrative  law 
judge  and  requested  further  that  an 
administrative  law  judge  be 
Immediately  appointed  and  that  the 
judge's  jurisdiction  include  the  power  to 
rule  on  this  matter.  FHWA  Counsel,  by 
pleading  dated  March  8, 1993.  opposed 
the  motion  and  moves  to  strike  it.  On 
March  19. 1993.  the  Office  of  the  Acting 
Associate  Administrator  for  Motor 
Carriers  requested  the  appointment  of 
an  administrative  law  judge  to  conduct 
a  hearing  and  render  an  initial  decision 
in  this  matter.  No  mention  was  made  in 
the  request  of  Respondent's  motion  to 
expand  the  jurisdiction  of  the 
administrative  law  judge.  By  order 
dated  March  25. 1993,  this  proceeding 
was  assigned  to  the  imdersigned 
Administrative  Law  Judge. 

Having  reviewed  the  pleadings  of  the 
parties  I  find  no  need  for  an  expansion 
of  my  authority  to  rule  on  the  issues 
raised  therein.  The  present  proceeding 
is  in  no  way  a  re-opening  of  the 
proceedings  in  Docket  No.  R3-91-302. 
The  charges  in  the  present  Notice  of 
Claim  deal  with  alleged  violations 
which  post-date  the  settlement 
agreement  of  September  18, 1991.  in 
Docket  No.  R3-91-302. 

It  is  also  my  determination  that  the 
request  for  reinstatement  of  a  portion  of 
a  previously  suspended  penalty,  as  set 
forth  in  the  Notice  of  Claim,  is  not  a 
rescission  of  the  settlement  agreement  of 
September  18, 1991.  Such  request  is 
based  on  49  CFR  386.82  and  Appendix 


A  to  Part  386.  As  such,  it  constitutes  a 
separate  charge  of  violation,  albeit  one 
that  depends  on  the  Notice  of 
Abatement  hi  Docket  No.  R3-91-302. 
On  the  other  hand,  this  request  in  the 
Notice  of  Claim  does  raise  the  legal 
question  as  to  whether  the  Notice  of 
Abatement  survived  the  Settlement 
Agreement  of  September  18, 1992.  That 
agreement  did  provide  for  the  payment 
of  the  full  amount  of  the  original 
penalty  of  $83,600  in  the  event  PGT 
Trucking  failed  to  make  payments  on 
the  due  date,  but  is  silent  as  to  any 
continuing  effect  of  the  Notice  of 
Abatement  included  with  the  Notice  of 
Claim  in  that  matter.  The  agreement 
does,  however,  state  that  "In 
consideration  of  the  ^/7  compromise 
and  settlement  of  the  claim,  the 
CARRIER  agrees  to  pay  the 
ADMINISTRATION,  and  the 
ADMINISTRATION  agrees  to  accept  the 
sum  of  $62,400*  •  •."(Emphasis 
added).  Thus.  Respondent's  motion 
does  raise  a  legal  question  as  to  the 
continuing  effect  of  the  Notice  of 
Abatement  in  Docket  No.  R3-91-302, 
and  calls  into  question  and  support  for 
$17,500  of  the  civil  forfeiture  penalty 
requested  in  the  present  case.  This 
question  can  be  addressed  on  brief  at 
the  conclusion  of  any  hearing  on  the 
issues  raised  in  the  Notice  of  Qaim  in 
the  present  case. 

The  other  issues  raised  in 
Respondent's  motion  must  fail  in  view 
of  my  findings  on  the  above  issues.  It  is 
clear,  however,  that  I  would  have  no 
jurisdiction  lo  find  the  earlier  settlement 
agreement  to  be  null  and  void  or  to 
order  restitution  to  Respondent  of  the 
amount  paid  under  that  agreement  Any 
error  of  law  or  fact  that  may  have 
preceded  that  agreement  is  not  at  issue 
in  this  proceeding.  The  settlement 
agreement  in  that  matter  constituted  a 
final  agency  decision  therein,  as  well  as 
a  siurender  of  any  rights  Respondent 
might  have  had  to  contest  the 
allegations  of  the  Notice  of  Claim 
therein.  To  the  extent  any  right  to 
contest  the  penalty  survived  in  that 
proceeding,  it  was  extinguished  when 
Respondent  failed  to  file  a  Motion  for 
Reconsideration  within  20  days  imder 
49  CFR  386.64. 

So  Ordered. 
John  J.  Mathias, 
Chief  Administrative  Law  fudge. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  PGT 
Trucking,  Inc.,  Respondent,  Docket  No.  R3- 
92-278. 


Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  on  a 
motion  for  the  immediate  appointment 
of  an  administrative  law  judge  by  the 
Regional  Director,  Region  3.  This 
proceeding  is  governed  by  the  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings.  49 
CFR  part  386. 

Background 

By  notices  of  claim  and  investigation 
dated  September  10. 1992,  the  R^onal 
Director  charged  PGT  Trucking,  Inc. 
(PGT),  with  24  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations,  49 
CFR  parts  350-399,  and  assessed  a  total 
penalty  of  $44,350.  Specifically,  PGT 
was  cited  for  1  violation  of  49  U.S.C. 
521(b)(7),  failure  to  comply  with  an 
August  23, 1991,  notice  of  abatement;  1 
violation  of  49  CFR  391.11(a)  and 
391.11(b)(6),  use  of  a  physically 
unqualified  driver;  4  charges  under  49 
CFR  391.11(a)  and  391.11(b)(6),  use  of  a 
driver  not  physically  reexamined  every 
24  months;  1  violation  of  49  CFR 
391.11(a)  and  391.95,  use  of  a  driver 
after  he  tested  positive  for  a  controlled 
substance;  3  violations  of  49  CFR 
391.11(a)  and  391.105(a),  use  of  a  driver 
without  requiring  the  driver  to  submit  to 
a  biennial  controlled  substance  test  and 
before  the  carrier  received  negative 
results  of  the  biennial  controlled 
substance  test;  and  14  instances  in 
which  PGT  failed  to  ensure  that  entries 
on  records  of  duty  status  were  correct, 
in  that  PGT  drivers  made  false  entries 
on  their  records  of  duty  status,  in 
violation  of  49  CFR  395.8. 

In  its  initial  response  to  the  charges, 
PGT  requested  a  hearing  and  denied 
that  it  used  a  driver  after  he  had  tested 
positive  for  a  controlled  substance.  In 
two  later  pleadings,  PGT  requested 
additional  information  regarding  the  24 
charges,  asserting  that  the  notices  of 
claim  and  investigation  were  not 
sufficiently  specific  to  permit  the  carrier 
to  prepare  a  reply.  Although  it  received 
additional  detailed  descriptions  of  the 
violations  cited  in  the  notices,  including 
documentary  evidence  supporting  21  of 
the  charges,  PGT's  supplemental 
responses  to  the  notices  addressed  only 
5  of  the  counts. 

In  his  November  23. 1992,  reply  to 
PGT's  Request  for  Particulars,  the 
Regional  Director  provided  a  more 
detailed  description  of  the  facts 
constituting  the  basis  of  several  of  the 
driver  qualification  charges.  PGT  did 
not  respond.  On  February  11, 1993,  the 
Regional  Director  filed  a  request  for  the 
immediate  appointment  of  an 
administrative  law  judge. 
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By  motion  dated  March  2, 1993.  PGT 
reauested  that  an  administrative  law 
judge  be  appointed  and  that  the 
administrative  law  judge's  jurisdiction 
include  reexamination  of  an 
enforcement  case  brought  against  PGT 
by  the  Federal  Highway  Administration 
(FHWA)  in  1991.  The  1991  enforcement 
case  was  settled  by  agreement  of  the 
parties.  Counsel  for  Respondent  argues 
that  this  settlement  did  not  constitute  a 
final  disposition,  and  that  the  Associate 
Administrator  should  reexamine  this 
earlier  matter,  including  whether  FHWA 
had  a  legal  claim  against  PGT  in  the  first 
place.  On  March  8, 1993,  the  Regional 
Director  objected  to  this  "motion  to 
expand  the  jurisdiction  of  the 
administrative  law  judge,"  and  moved 
to  strike.  PGT  repUed  to  this  motion  on 
March  12, 1993,  again  arguing  that  the 
settlement  agreement  was  not  a  final 
order  in  the  case  and  therefore  the 
earlier  case  is  still  subject  to 
administrative  review. 

Discussion 

This  case  presents  several  major 
issues.  First,  I  must  determine  whether 
a  material  factual  issue  is  disputed  and 
warrants  a  hearing.  In  this  case,  both  the 
Regional  Director  and  the  Respondent 
motor  carrier  have  requested  the 
immediate  appointment  of  an 
administrative  law  judge.  In  this  regard, 
I  note  that  PGT  claims  it  is  exempt  from 
the  biennial  controlled  substances 
testing  requirements  under  49  CFR 
391.105(c)  because  its  drivers  have  been 
tested  at  least  once  under  either  a  pre- 
employment  test  or  a  50  percent  random 
drug  testing  program  and  the  carrier  has 
repeatedly  denied  that  it  used  a  driver 
after  he  tested  positive  for  a  controlled 
substance.  Upon  review  of  the 
pleadings,  I  find  that  these  assertions  by 
the  carrier  raise  a  material  factual  issue 
in  dispute  with  regard  to  these  four 
charges,  namely,  whether  PGT 
committed  these  offenses,  which  should 
be  addressed  in  an  administrative 
hearing. 

Next,  PGT  has  denied  that  it  used  a 
driver  after  the  driver  tested  positive  for 
use  of  a  controlled  substance.  In 
responding  to  the  Respondent's  request 
for  particulars  on  this  charge,  the 
Regional  Director  attempted  to  modify 
the  charge  of  operating  a  commercial 
motor  vehicle  after  testing  positive  for  a 
controlled  substance  by  stating  that  the 
notice  of  claim  should  read  that  a  PGT 
driver  operated  a  commercial  motor 
vehicle  in  interstate  commerce  but  had 
not  been  drug  tested  in  accordance  with 
the  provisions  of  49  CFR  391.11(a), 
391.41(c),  and  391.95.  This  proceeding, 
however,  is  defined  and  limited  by  the 
allegations  made  in  the  claim  letter.  The 


Regional  Director  cannot  alter  the  notice 
of  claim  as  he  has  attempted  in  this 
case.  He  must  amend  the  notice  of  claim 
or  file  an  additional  notice  of  claim  to 
include  the  new  charge.  Such  new  claim 
letter  or  amendment  must  comply  with 
the  provisions  of  49  CFR  386.11(b). 

Because  the  Regional  Director 
employed  neither  of  these  two  methods, 
his  attempt  to  modify  the  notice  of 
claim  is  without  effect.  I  find  that  PGT 
remains  charged  with  using  "an 
unqualified  driver  to  operate 
commercial  motor  vehicles,  in  interstate 
commerce,  after  the  driver  had  tested 
positive  for  a  controlled  substance,"  as 
stated  in  the  September  10, 1992,  notice 
of  claim. 

This  alleged  violation  presents  a 
further  issue  for  resolution.  In  his  notice 
of  claim,  the  Regional  Director  has 
asserted  that,  in  addition  to  constituting 
a  substantial  health  or  safety  violation 
for  which  the  Regional  Director  has 
assessed  the  maximum  penalty  of 
$10,000,  the  alleged  illegal  use  of  this 
driver  constitutes  a  violation  of  the 
notice  of  abatement  included  with  the 
1991  notice  of  claim  against  the 
Respondent.  For  this  lacter  infraction, 
the  Regional  Director  assessed  a  penalty 
of  $17,500. 

It  is  in  response  to  this  latter  position 
of  the  Regional  Director  that  PGT  now 
seeks  to  reopen  the  1991  case.  The  1991 
settlement  agreement  provided  that  the 
payment  of  the  settlement  amount  was 
"in  consideration  of  full  compromise 
and  settlement  of  the  charges  made  in 
the  notice  of  claim.  PGT  claims  that 
because  the  aurrent  charge  of  violating 
the  August  23, 1991,  notice  of 
abatement  seeks  to  reinstate  a  portion  of 
the  penalty  assessed  in  the  earlier 
enforcement  action,  the  Regional 
Director  violated  this  term  in  the 
settlement  agreement.  Therefore,  PGT 
asserts,  the  settlement  agreement  is 
"null  and  void"  and  the  1991  action  is 
still  in  dispute. 

Reinstatement  of  a  portion  of  the 
suspended  or  deferred  penalty,  although 
not  expressly  provided  for  in  the 
settlement  agreement,  was  not 
prohibited  by  it.  I  do  not  beUeve  that  the 
Regional  Director's  attempt  to  reinstate 
a  portion  of  the  suspended  or  deferred 
penalty  violates  the  settlement 
agreement,  thus  making  it  null  and  void. 

Section  386.82  provides  that  civil 
penalties  are  chargeable  for  violations  of 
notices  and  orders,  including  notices  of 
abatement,  and  that  such  penalty  claims 
shall  be  made  through  a  civil  forfeiture 
proceeding.  "The  issues  to  be  decided 
in  these  proceedings  will  be  limited  to 
whether  violations  of  notices  and  orders 
occurred  as  claimed  and  the  appropriate 
penalty  for  such  violations.  Nothing 


contained  herein  shall  be  construed  to 
authorize  the  reopening  of  a  matter 
already  finally  adjudicated  under  this 
part."  49  CFR  386.82(c).  hi  this  regard, 
I  further  note  that  Appendix  A  to  part 
386  expressly  provides  that  the  penalty 
for  violating  a  notice  to  abate  shall  be 
"reinstatement  of  any  deferred 
assessment  or  payment  of  a  penalty  or 
portion  thereof." 

PGT  has  also  argued  that  the  parties 
can  only  consent  to  dispose  of  a  case  via 
a  consent  agreement  imder  49  CFR 
386.22  and  386.23.  The  carrier  further 
claims  the  1991  agreement  reached 
between  PGT  and  the  Regional  Director 
does  not  comply  with  the  provisions  set 
forth  in  §§  386.22  and  386.23,  in  large 
part  because  it  was  not  signed  by  the 
Associate  Administrator.  Therefore,  it 
claims,  this  case  has  not  been  finally 
disposed  of  by  the  Associate 
Administrator,  and  the  provisions  of 
§  386.82,  requiring  a  final  adjudication, 
would  not  apply  to  bar  reopening  the 
1991  case. 

The  agreement  reached  between  PGT 
and  the  Regional  Director  is  a  settlement 
agreement,  not  a  consent  order,  and  it 
constitutes  the  final  disposition  of  the 
action  by  the  Associate  Administrator 
imder  49  CFR  386.16(c)  and  is  binding 
on  both  of  the  signatories  according  to 
its  terms,  as  provided  in  §  386.16(c)(3). 
There  is  no  requirement  in  §  386.16(c), 
as  PGT  argues  is  required  in  §  386.23, 
that  the  settlement  agreement  expressly 
provide  that  it  becomes  final  in  the 
same  manner  as  other  orders  issued. 

The  Associate  Administrator's 
authority  to  dispose  of  civil  forfeiture 
proceedings  on  behalf  of  the  Federal 
Highway  Administration  via  settlement 
agreement  was  delegated  to  him  in 
FHWA  Order  M  1100.1,  part  1.  ch.  7, 
par.  5,  and  was  redelegated  to  the 
Regional  Directors  in  a  February  8, 
1991,  Memorandum  by  the  Associate 
Administrator  to  the  Regional  Directors. 
The  agreement  was  executed  by  the 
Regional  Director  as  the  Associate 
Administrator's  delegatee  under 
§  386.16,  not  §§  386.22  and  386.23. 
Therefore,  PGT's  reUance  on  §§  386.22 
and  386.23  is  misplaced.  In  accordance 
with  §  386.16(c),  the  settlement 
agreement  became  a  final  agency 
decision  when  signed  by  both  parties  in 
September  1991. 

PGT's  claim  that  the  Associate 
Administrator  must  review  all 
settlement  agreements  to  ensure 
consistency  in  all  cases  is  an  opinion  of 
the  carrier  and  not  a  requirement  of  the 
regulations.  Moreover,  PGT  makes  no 
showing  that  there  has  been  any 
impermissible  inconsistency  which  has 
adversely  affected  the  carrier. 
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PGT  also  purports  to  withdraw  its 
consent  to  tne  settlement  agreement. 
Section  386.16(c)(3)  provides,  however, 
that  "an  executed  settlement  agreement 
is  binding  on  the  respondent  and  the 
claimant  according  to  its  terms." 
Therefore,  PGT  cannot  withdraw  its 
consent  to  this  agreement;  imder 
§  386.16(c),  it  remains  a  final  and 
binding  disposition  of  the  1991 
enforcement  action.  Similarly,  imless 
the  settlement  agreement  provides 
otherwise,  the  time  to  comply  with  the 
notice  to  abate  begins  at  the  time  the 
settlement  agreement  is  executed. 

In  addition,  by  entering  into  the 
settlement  agreement,  PGT  has  waived, 
at  least  implicitly,  any  right  it  may  have 
to  further  contest  the  alleged  violations. 
Although  the  record  before  me  does  not 
contain  a  complete  account  of  the 
earlier  proceeding,  I  note  diat  PGT  has 
failed  to  allege  any  facts  which  would 
suggest  that  the  settlement  agreement 
was  reached  through  a  miscarriage  of 
justice. 

Accordingly,  I  find  that  the  citation 
for  violating  the  August  23. 1991,  notice 
of  abatement  neither  rescinds  the 
September  1991  settlement  agreement 
which  disposed  of  the  case  nor  warrants 
reopening  of  that  action.  What  remains, 
however,  is  whether  PGT's  conduct 
constitutes  a  violation  of  the  notice  of 
abatement,  and  if  so,  what  is  the 
appropriate  penalty?  Because 
Respondent  argues  that  its  conduct  did 
not  violate  an  operative  notice  to  abate, 
I  am  referring  this  issue  to  the 
administrative  law  judge.  I  recognize 
that  in  the  1991  settlement  agreement 
PGT  neither  admitted  nor  denied  the 
violations,  and  insofar  as  that  is  relevant 
to  the  penalty  assessment  for  the  instant 
case,  the  administrative  law  judge  is 
authorized  to  consider  this  fact  in 
determining  the  penalty,  if  any,  for  the 
alleged  violation  of  the  notice  to  abate. 

I  also  note  that  PGT  failed  to  deny  or 
otherwise  contest  the  remaining  19 
charges  against  it,  and  therefore  the 
carrier  apparently  does  not  dispute 
these  charges.  Yet  the  Regional  Director 
has  not  moved  for  a  final  order  on  any 
of  the  19  coimts,  and  instead  seeks  a 
hearing  on  all  24  violations  cited.  Had 
the  Regional  Director  sought  a  final 
order  on  these  19  charges,  I  would  have 
considered  that  motion.  In  the  absence 
of  a  motion  for  final  order,  I  refer  these 
19  chaises  to  the  administrative  law 
jud^e. 

Fmally,  counsel  for  PGT  Trucking 
requests  a  conference  with  coimsel  for 
the  Regional  Director  and  me.  I  believe 
it  is  unnecessary  to  hold  a  conference 
with  counsel  for  the  parties  in  this  case 
before  I  issue  this  order,  and  because  I 
am  referring  this  case  to  an 


administrative  law  judge  for 
consideration,  I  beUeve  it  would  be 
inappropriate  to  meet  with  them  at  this 
time. 

It  is  hereby  ordered  that  PGT 
Trucking's  request  for  a  conference  with 
coimsel  for  the  Regional  Director  and 
me  is  denied;  the  Regional  Director's 
motion  to  appoint  an  administrative  law 
judge  is  granted;  and  PGT  Trucking's 
motion  to  expand  the  jurisdiction  of  the 
administrative  law  judge  is  denied.  I 
hereby  appoint  an  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge  of  the 
Department  of  Transportation,  as  the 
presiding  judge  in  this  matter.  The 
appointed  judge  is  authorized  to 
perform  those  duties  specified  in  49 
CFR  386.54(b). 

Dated:  March  19, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  WD? 
Transportation,  Inc.,  Respondent,  Docket  No. 
91-ICY-027-SA. 

Final  Order 

This  matter  comes  before  me  on  a 
motion  to  dismiss  by  the  Regional 
Director,  Region  4.  In  the  June  24, 1992, 
order  in  this  case,  the  Associate 
Administrator  declined  to  grant  either 
the  Regional  Director's  motion  for  a 
final  order  or  WDP  Transportation's 
(WDP)  hearing  request  after  finding 
several  deficiencies  in  the  record.  He 
ordered  the  parties  to  submit  pleadings 
and  supporting  evidence  addressing  the 
issues  identified  in  the  order. 

In  response  to  the  order,  the  Regional 
Director  moved  that  this  enforcement 
action  be  dismissed  because  he  believes 
"that  there  are  deficiencies  within  the 
record  that  the  submission  of  affidavits 
•  •  *  could  not  correct."  WDP  has  not 
responded  to  either  the  Jime  24  order  or 
the  Regional  Director's  motion  to 
dismiss.  By  its  silence,  I  find  that  WDP 
has  nd  objections  to  the  motion  for 
dismissal. 

It  is  hereby  ordered  that  this  case  is 
dismissed. 

Dated:  March  5, 1993. 

John  P.  Eicher. 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Owlngs 
Transport,  Inc.,  Respondent,  Docket  No.  R3- 
91-196. 

Final  Order 

This  matter  comes  before  me  upon  a 
motion  for  final  order  by  the  Regional 
Director,  Region  3.  This  proceeding  is 


governed  by  the  Federal  Highway 
Administration's  Rules  of  Practice  for 
Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings,  49  CFR  part  386. 

Background 

After  an  April  30, 1991,  compliance 
review  of  Respondent  Owlngs 
Transport,  Inc.'s  (Owings),  operations 
revealed  numerous  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  49  CFR  parts 
350-399,  the  Regional  Director  issued  a 
notice  of  claim  to  the  carrier  on  May  9, 
1991.  The  notice  of  claim  charged 
Owings  with  28  violations  of  §  395.8(a), 
failing  to  require  drivers  to  prepare  and 
submit  records  of  duty  status.  The 
notice  of  claim  assessed  a  penalty  of 
$300  for  each  violation,  for  a  total 
penalty  of  $8,400. 

Owings  replied  to  the  notice  of  claim 
on  June  10, 1991.  This  untimely  reply 
did  not  request  an  administrative 
hearing  and  did  not  deny  the  charges  in 
the  notice  of  claim.  Instead,  Owings 
requested  that  the  parties  begin 
settlement  negotiations  and  claimed  the 
carrier  had  reached  an  agreement  in 
principle  with  a  third  party  under 
which  the  third  party  would  "buy  out" 
Owings.  The  reply  also  stated  that  it 
enclosed  "documents  outlining  our 
actions  taken  to  rectify  the  violations 
found  in  the  [compliance  review] 
*  *  *."  The  record  before  me  does  not 
contain  these  documents,  however. 

After  attempts  to  reach  a  compromise 
vdth  Owings  proved  unsuccessful,  the 
Regional  Director  submitted  a  Motion 
for  Final  Order  on  March  12, 1992.  The 
Regional  Director  submitted  a 
Supplemental  MoUon  for  Final  Order  on 
January  25, 1993.  Owings  did  not 
respond  to  the  Regional  Director's  initial 
motion,  but  did  submit  a  response  to  the 
supplemental  motion  dated  Februar>'  8, 
1993.  The  supplemental  motion  and  the 
carrier's  response  are  discussed  below. 

Discussion 

1.  The  Regional  Director's  Motion  for 
Final  Order 

In  an  analogy  to  a  motion  for 
sxmimary  judgment,  I  have  held  that  the 
moving  party  on  a  motion  for  final  order 
bears  the  biu-den  of  proving  that  there  is 
no  genuine  issue  of  material  fact,  and  is 
entitled  to  a  judgment  as  a  matter  of 
law.  E.G.,  In  re  Forsyth  Milk  Hauling 
Co..  Inc..  No.  R3-90-037,  at  2,  (FHWA 
December  5, 1991)  (Order).  All 
inferences  must  be  drawm  in  favor  of  the 
non-moving  party,  Owings  in  this  case. 

Along  with  his  motion  for  final  order, 
the  Regional  Director  submitted 
evidence  docvmienting  each  of  the  trips 
Owings'  drivers  allegedly  made  in 
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violation  of  the  records  of  duty  status 
provisions  of  the  FMCSRs.  Owings,  as 
already  statedL  submitted  an  untimely 
reply,  did  not  request  an  administrative 
hearing,  did  not  deny  the  charges  in  the 
notice  of  claim,  and  did  not  respond  to 
the  Regional  Director's  initial  motion  for 
Hnal  order.  I  find  Owing's  failure  to 
respond  to  or  otherwise  defend  the  28 
records  of  duty  status  charges  to 
constitute  a  default,  and  therefore  these 
allegations  will  be  taken  as  true.  10  C 
Wright.  A.  Miller  &  M.  Kane.  Federal 
Practice  and  Procedure  §  2688  (1983). 

As  discussed  earlier,  in  its  reply 
Owings  claimed  that  it  intended  to  sell 
its  business  to  another  company. 
Attached  to  the  Regional  Director's 
supplemental  motion,  however,  is 
evidence  tending  to  show  that  Owings 
was  still  operating  as  a  motor  carrier  as 
recently  as  September  16, 1992.  This 
evidence,  consisting  of  an  FHWA  Driver 
Vehicle  Inspection  Report  signed  for  by 
Owings'  President,  also  tends  to  show 
continuing  violations  of  the  same 
regulations  cited  in  the  notice  of  claim. 
In  its  response  to  the  supplemental 
motion,  Owings  denied  that  it  was 
operating  as  a  motor  cairler  on 
September  16, 1992. 

Notwithstanding  the  paities' 
disagreement  over  Owings'  current 
status  as  a  motor  carrier,  the  record 
before  me  contains  no  remaining  issues 
of  fact  or  law  concerning  Owings' 
liability  for  the  violations  charged  in  the 
notice  of  claim  which  would  cause  me 
to  deny  the  Regional  Director's  motion. 
Accordingly,  for  the  reasons  set  forth 
above  I  hereby  grant  the  Regional 
Director's  motion  for  a  final  order  for  all 
28  counts  listed  in  the  notice  of  claim. 

2.  Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $300  for  each  violation 
charged  in  the  notice  of  claim,  for  a  total 
penalty  of  $8,400.  Title  49,  United 
States  Code,  §  521(b)(2)(Q,  provides 
none  factors  to  be  considered  in 
assessing  the  propriety  of  such  a 
penalty. 

Reviewing  the  record  before  me  in 
light  of  these  nine  foctors.  I  note  first 
that  there  is  no  indication  tliat  Owings 
was  the  subject  of  any  prior  enforcement 
action  resulting  in  either  an  admission 
of  liability  by  the  carrier  or  a  formal 
finding  against  it.  I  also  note  that  all  28 
counts  leveled  against  Owings*  are  for 
violations  of  record-keeping 
requirements. 

Nevertheless,  the  record  before  me 
demonstrates  that  the  Regional  Director 
brought  this  action  only  after  both  a 
safety  and  a  compliance  review  revealed 
violations  of  the  FMCSRs.  Owings' 
cannot  simply  ignore  applicable 


regulations  or  refuse  to  cure  violations 
identified  in  separate  reviews.  Also, 
nothing  in  the  record  before  me 
indicates  that  Owings  cannot  pay  the 
assessed  penalty,  or  that  such  payment 
would  impair  the  carriers'  ability  to 
continue  to  do  business.  Further,  I  note 
that  the  $300  per  violation  penalty 
assessed  by  the  Regional  Director  is  well 
below  the  maximum  allowed  by  law. 
See  49  U.S.C  521(b)(2)(A). 

While  Owings'  reply  did  contain  a 
statement  that  it  had  taken  steps  to 
rectify  the  violations  dted  in  the  notice 
of  claim,  the  carrier  should  have  been  in 
compliance  with  the  regulations  before 
the  initiation  of  this  action.  See  In  the 
Matter  of  Stanford  6-  Inge,  55  FR  43,296 
(F.H.W.A.  1990)  (Order  Upon 
Reconsideration).  The  carrier  had 
several  contacts  vtrith  the  agency  before 
the  notice  of  claim  was  issued,  and  was 
put  on  notice  of  the  deficiencies  in  its 
operations.  No  mitigation  of  the  penalty 
is  appropriate  under  these 
circumstances. 

It  is  hereby  ordered  that  the  Regional 
Director's  request  for  a  final  order  is 
granted.  Owings  Transport,  Inc.,  is 
directed  to  pay  $8,400  to  the  Regional 
Director  within  30  days  of  the  date  of 
this  Order. 

Dated:  March  5. 1993. 

John  P.  Eicher. 

Acting  Associat»AdmiDistrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Otto  Brehm, 
Inc.,  Respondent.  Docket  No.  Rl -92-132. 

Fia^  Order 

This  matter  comes  before  me  upon  a 
motion  by  the  Regional  Director,  Region 
1,  in  opposition  to  the  hearing  request 
of  Otto  Brehm,  Inc..  seeking  a  final  order 
finding  the  facts  to  be  as  alleged  by  the 
Regional  Director,  and  imposing  a 
$5,500  civil  penalty  on  the  carrier.  This 
proceeding  is  governed  by  the  Federal 
Highway  Administration's  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings.  49 
CFR  part  386. 

Background 

The  Regional  Director  issued  a  notice 
of  claim  on  December  13, 1991.  charging 
Otto  Brehm  with  eleven  violations  of  49 
CFR  395.8,  failure  to  require  drivers  to 
make  and  submit  records  of  duty  status. 
The  carrier  responded  to  the  charges  by 
requesting  a  hearing,  stating  that  "the 
problem  created  by  our  driver's  [sicj 
failure  to  maintain  current  log  books  has 
been  internally  resolved  and  we  feel  we 
are  now  in  100%  compliance  with  DOT 
regidations."  In  addition,  the  carrier 
stated  that  it  cxmsidered  the  fine  for 


"these  unintentional  violations"  to  be 
excessive. 

In  response  to  Otto  Brehm 's  hearing 
request,  the  Regional  Director  wrrote  to 
the  carrier  on  February  19, 1992. 
informing  Otto  Brehm,  "{y]our  letter 
requesting  a  hearing  does  not  comport 
with  the  regulations  which  were 
furnished  to  you  with  the  Notice  of 
Claim,"  because  the  letter  failed  to 
contain  an  admission  or  denial  of  each 
charge,  a  statement  of  the  factual  issues 
in  dispute,  and  a  concise  statement  of 
the  carrier's  defenses  to  the  charges,  as 
required  under  49  CFR  386.14(b).  The 
Regional  Director  offered  Otto  Brehm  an 
additional  ten  days  to  respond  and  cure 
its  hearing  request 

The  carrier  did  not  respond  until 
March  27, 1992,  after  the  Regional 
Director  filed  a  motion  for  final  order. 
In  that  response.  Otto  Brehm  asserted 
that  it  had  never  received  the  Regional 
Director's  February  19. 1992,  letter.  The 
carrier  also  claimed  that  even  through  it 
did  not  require  drivers  to  record  their 
trips  on  records  of  duty  status,  the 
carrier  did  keep  documents  similar  to 
the  required  records  of  duty  status  and 
thus  had  substantially  complied  with 
the  regulation.  Otto  Brehm  included 
copies  of  these  "driver  manifests"  for 
the  11  trips  for  which  it  was  cited.  The 
carrier  also  repeated  its  hearing  request 
and  its  objection  to  the  penalty  amount 

Diaciissum 

Otto  Brehm 's  Hearing  Request 

If  a  motor  carrier  contests  the  charges 
against  it  and  seeks  a  hearing,  its  reply 
"must  contain  *  *  *  an  admission  or 
denial  of  each  allegation  of  the  claim 
•  •  •  and  a  concise  statement  of  the 
facts  constituting  each  defense  •  •  •.** 
49  CFR  386.14(b)(1).  In  addition,  "(al 
request  for  a  hearing  must  list  all 
material  facts  believed  to  be  in  dispute." 
49  CFR  386.14(b)(2). 

Although  the  Regional  Director  listed 
these  requirements  in  the  notice  of 
claim  and  repeated  them  in  his  February 
19. 1992.  letter.  Otto  Brehm  failed  to 
comply  with  these  provisions.  Instead, 
the  carrier's  replies  simply  contest  the 
amoimt  of  the  penalty  and  concede  that 
the  carrier  failed  to  keep  proper  records 
of  duty  status. 

I  have  repeatedly  held  that  an 
objection  to  the  amount  of  the  assessed 
penalty  does  not  constitute  a  material 
tactual  issue  in  dispute  warranting  a 
hearing  under  49  CFR  386.16(b).  In  re 
Drotzmann.  Inc.,  55  FR  2929  (FHWA 
1990)  (Order  Appointing  Administrative 
Law  Judge).  Therefore,  Otto  Brehm 's 
assertion  that  the  penalty  amoimt  is 
excessive  is  insufficient  to  merit  a 
hearing. 
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In  addition.  Otto  Brehm's  claim  that 
it  substantially  complied  with  the 
record  of  duty  status  regulation  by 
keeping  driver  manifests  is  insufficient 
grounds  for  a  hearing.  As  I  have 
concluded  in  earlier  cases.  I  again  hold 
that  the  question  of  whether  mitigating 
circumstances  are  present  is  not  a 
material  factual  issue.  In  re  Tonawanda 
Tank  Transport  Service,  Inc..  55  Fed. 
Reg.  43279  (FHWA  1990)  (Final  Order). 

I  find  that  Otto  Brehm  has  failed  to 
deny  the  charges  or  otherwise  allege  any 
material  factual  issue  in  dispute.  The 
carrier  has,  in  fact,  admitted  to  the 
charges  in  its  March  27  letter,  stating 
"our  records  do  not  show  compliance 
wdth  the  Federal  Motor  Carriers  [sic) 
Safety  Regulations  on  the  use  of  formal 
'trip  logs"  *  •."Therefore. Otto 
Brehm's  hearing  request  is  denied. 

The  Regional  Director's  Motion  for  Final 
Order 

A  motion  for  final  order  is  analogous 
to  a  motion  for  summary  judgment.  See 
e.g..  In  re  Forsyth  Milk  Hauling  Co.,  Inc.. 
No.  R3-9Q-O07.  at  2,  (FHWA  December 
5, 1991)  (Order).  Accordingly,  the 
Regional  Director,  as  the  moving  party, 
bears  the  burden  of  clearly  establishing 
that  there  is  no  genuine  issue  of  material 
fact  and  that  it  is  entitled  to  a  judgment 
as  a  matter  of  law.  All  evidence 
presented  must  be  viewed  in  a  light 
most  favorable  to  Otto  Brehm,  the  non- 
moving  party;  all  inferences  must  be 
drawn  in  its  favor. 

Otto  Brehm's  assertion  that 
maintaining  driver  manifests 
substantially  complies  with  the  record 
of  duty  status  regulation  is  an  invahd 
defense  to  the  violations  cited  in  the 
notice  of  claim.  The  concept  of 
substantial  compUance  is  closely  related 
to  the  question  of  whether  a  regulation 
is  mandatory  or  directory.  Proof  that  49 
CFR  395.8  is  mandatory  is  clear  and 
unambiguous  from  the  language  of  the 
section.  "Every  driver  who  operates  a 
commercial  motor  vehicle  shall  record 
his/her  duty  status,  in  duphcate,  for 
each  24-hour  period.  The  duty  status 
time  shall  be  recorded  on  a  specified 
grid,  as  shown  in  paragraph  (g)  of  this 
section."  (Emphasis  added.)  In  addition, 
where  a  regulation  includes  a  penalty 
for  failure  to  comply,  as  §  395.8  does 
here,  the  regulation  is  usually  found  to 
be  mandatory. 

Moreover,  I  believe  the  essential 
objective  sought  to  be  achieved  by 
§  395.8  would  be  defeated  if  I  were  to 
find  hteral  compUance  unnecessary  in 
this  case.  Although  this  section  is 
considered  to  be  a  recordkeeping 
provision,  the  goal  of  §  395.8  is  a 
substantive  one.  The  data  on  driver  duty 
status  provided  through  this  regulation 


is  essential  for  determining  whether 
drivers  are  complying  vfith  the  hours  of 
service  provisions.  The  absence  of 
records  of  duty  status  can  mask  serious 
hours  of  service  violations.  The  driver 
manifests  maintained  by  Otto  Brehm, 
which  do  not  contain  any  record  of 
Brehm's  drivers'  duty  statuses,  provide 
little  useful  information  on  this  subject. 
For  example,  regarding  the  first  count, 
Jake  Smith's  July  2. 1991.  driver 
manifest  states  only  that  he  departed  at 
6:28  a.m.  and  then  made  17  deliveries, 
covering  317  miles.  A  separate 
document,  a  "DupUcate  Card  Report.  " 
shows  Mr.  Smith  arriving  at  Otto 
Brehm,  Inc.,  at  5:54  a.m.  on  July  2  and 
leaving  for  the  day  at  9:11  p.m.  Even 
when  taken  together,  these  documents 
do  not  reveal  Mr.  Smith's  duty  status  for 
any  part  of  July  2.  Therefore,  the 
documents  supplied  by  Otto  Brehm  fail 
to  advance  the  ultimate  objective  of  the 
record  of  duty  status  regulation — ^to 
ensure  that  drivers  who  have  driven  for 
as  long  as  the  hours  of  service 
regulations  permit  do  not  continue  to 
operate  commercial  motor  vehicles  and 
thereby  endanger  themselves  and  other 
motorists. 

In  addition.  Otto  Brehm's  claim  that 
the  violations  were  unintentionally 
committed  is  not  relevant  in 
determining  liabihty.  "The  mental  state 
or  intent  element  is  not  a  part  of  the 
burden  faced  by  an  auditing  agency  in 
enforcing  civil  penalty  statutes,"  where, 
as  in  this  case,  neither  the  regulation 
itself  nor  the  penalty  provision  contains 
an  intent  requirement.  In  re  Horizon 
Transportation,  Inc.,  55  FR  43292 
(FHWA  1990)  (Final  Order).  I  do  note, 
however,  that  Otto  Brehm  was  the 
subject  of  a  compUance  review  in  June 
1991.  4  months  before  the  compUance 
review  that  led  to  the  11  charges  in  this 
case.  Although  Otto  Brehm  was  not 
cited  for  record  of  duty  status  charges  as 
a  result  of  the  June  review,  the  carrier 
was  advised  of  its  duties  under  the 
regulations  at  that  time.  In  spite  of  this 
general  knowledge  of  the  regulations. 
Otto  Brehm  failed  to  require  its  drivers 
to  make  and  submit  records  of  duty 
status,  as  required  under  49  CFR  395.8. 

Therefore,  I  conclude  that  Otto 
Brehm's  defenses  to  the  11  charges  are 
Mdthout  merit.  Based  on  Otto  Brehm's 
March  27, 1992,  admission  to  the  11 
charges  of  failing  to  require  drivers  to 
prepare  and  submit  records  of  duty 
status  and  its  failure  to  present  a  vaUd 
defense  to  the  charges,  I  find  that  Otto 
Brehm  has  committed  these  violations. 

Penalty  Determination 

The  Regional  Director  assessed  a  civil 
penalty  of  $500  per  violation,  the 
maximimi  amount  permitted  for  these 


recordkeeping  violations  under  49 
U.S.C.  521(b)(2).  Although  Otto  Brehm 
objected  to  the  penalty  amount, 
claiming  it  was  excessive,  the  Regional 
Director  provided  no  evidentiary 
support  for  this  assessment  in  its 
pleadings. 

Otto  Brehm  also  argued  that  it  had 
substantiaUy  compUed  with  the  record 
of  duty  status  regulation.  While  I  have 
held  in  this  case  that  substantial 
compUance  wiU  not  exculpate  Otto 
Brehm,  I  believe  this  issue  may  be 
relevant  in  determining  the  civil  penalty 
amount.  But  the  Regional  Director's 
pleadings  did  not  address  the  carrier's 
claim  of  substantial  compliance.  The 
burden  of  proof  is  on  the  Regional 
Director  to  estabUsh  the  justification  for 
and  amoimt  of  the  penalties  assessed  in 
an  enforcement  action.  I  do  not  believe 
the  Regional  Director  has  met  his 
burden  in  this  case.  Therefore,  I  decline 
to  assess  a  penalty  for  these  11 
violations  at  this  time,  and  I  find  that 
the  parties  must  further  address  the 
penalty  assessment  issue  before  I  can 
determine  wheltier  the  maximum 
$5,500  assessed  by  the  Regional  Director 
is  reasonable.  To  assist  the  parties,  I 
direct  their  attention  to  the  extensive 
discussion  of  the  9  penalty 
determination  factors  of  49  U.S.C.  521(c) 
and  the  Revised  Civil  Penalty 
GuideUnes  in  the  Decision  of 
Administrative  Law  Judge  Barton  in 
Used  Equipment  Sales,  No.  Rl-91-03, 
(FHWA  May  6, 1992)  petition  for  review 
pending. 

It  is  hereby  ordered  that  the  hearing 
request  of  Otto  Brehm.  Inc..  is  denied. 
the  Regional  Director's  motion  for  final 
order  is  granted  as  to  the  use  of  UabiUt>', 
and  the  Regional  Director  and  Otto 
Brehm.  Inc..  shall  submit  pleadings  and 
supporting  evidence  within  30  days  of 
the  date  of  entry  of  this  order, 
addressing  the  penalty  assessment 
issues  identified  in  this  order. 
Submissions  shall  be  served  in 
accordance  with  49  CFR  386.61. 

Dated:  March  5, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Lakeview 
Farms,  Inc.,  Respondent,  Docket  No.  R3-91- 
157. 

Final  Order 

This  matter  comes  before  me  upon  a 
motion  for  final  order  by  the  Regional 
Director,  Region  3.  This  proceeding  is 
governed  by  the  Federal  Highway 
Administration's  Rules  of  Practice  for 
Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings,  49  CFR  part  386. 
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Background 

In  an  April  22. 1991.  notice  of  claim, 
the  Regional  Director  charged  Lakeview 
Farms,  Inc.  (Laiceview),  with  11 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs). 
SpeciRcally,  Lakeview  was  cited  for 
seven  violations  of  49  CFR  39S.8(a). 
failing  to  require  drivers  to  prepare  and 
submit  drivers'  records  of  duty  status: 
three  violations  of  49  CFR  387.7(a). 
operating  a  motor  vehicle  without 
having  in  effect  the  minimum  level  of 
financial  responsibility,  and  one  charge 
of  failing  to  mflintain  the  required  proof 
of  financial  responsibility  at  the  cairiar's 
principal  place  of  business,  in  violation 
of49CFR387.7(dj. 

In  its  response  to  the  notice  of  claim, 
Lakeview  did  not  deny  the  charges  or 
request  a  hearing,  but  did  present 
information  to  be  considered  in 
reducing  the  penalty  amount*  The 
Regional  Director  filed  a  motion  for  final 
order  on  January  23, 1992.  Lakeview  did 
not  reply  to  this  motion. 

Discussion 

Lakeview's  Reply  to  the  Notice  of  Claim 

As  I  have  noted,  an  appendix  to  the 
motion  for  final  order  stated  that 
Lakeview's  reply  to  the  notice  of  claim 
was  lost  by  the  Regional  Director.  I  am 
concerned  that  the  text  of  the  motion 
did  not  reveal  this  fact,  but  presumably 
the  Regional  Director  served  the  carrier 
with  all  appendices  and  evidence  in 
support  of  his  motion  for  final  order. 
Therefore,  the  raotor  carrier  was  put  on 
notice  that  its  reply  was  misplaced,  but 
it  neither  resubinitted  the  reply  nor 
responded  to  the  motion  for  final  order. 
Absent  an  objection  by  Lakeview  to  the 
Regioaal  Director's  characterization  of 
the  carrier's  reply.  I  find  no  reason  to 
question  his  depiction  of  the  pleading  at 
this  time.  I  note  that  under  49  CFR 
386.64,  Lakeview  may  petition  the 
Associate  Administrator  for 
reconsideration  of  this  final  order, 
within  20  days  after  the  order  is  Issued, 
should  Lakeview  believe  that  the 
Regional  EKrector  mischaracterized  its 
response. 

The  Regional  Director's  Motion  for  Final 
Order 

In  an  analogy  to  a  summary  judgment 
motion.  I  have  held  that  the  moving 
party  on  a  motion  for  final  order  must 
show  that  there  is  no  genuine  Issue  as 


t  Tbis  infonaatioo  qq  Cha  contents  of  Lakeview'f 
respoiue  is  derived  from  tha  Rt^ionAl  Director'* 
motioo  ior  final  order.  A»  Appendix  B  to  thai 
motion  revMU  tb«  regkaoal  office  lo«t  Lftkev4«w't 
reply  and  pmeitj  iBfonxwtisa  and  was  tharefon 
unable  to  forwacd  tfaeot  to  na.  L^umatt  has  oot 
resubmitted  tha  aiating  doctuaeDla. 


to  any  material  &ict  and  that  it  is 
entitled  to  a  judgment  as  a  matter  of 
law.  Eg..  la  re  Forsyth  Milk  Hauling  Co., 
Inc..  Na  R3-90-037.  at  2.  (FHWA 
December  6. 1992)  (Order).  All 
inferences  must  be  drawn  in  favor  of  the 
non-moving  party.  Lakeview  in  this 
case. 

In  its  response  to  the  notice  of  claim. 
Lakeview  did  not  deny  any  of  the  11 
charges  against  it.  The  evidence  before 
me  includes  Lakeview  President  Lacey 
Civens'  pre-notice  of  claim  admissions 
to  all  charges  but  the  count  of 
permitting  a  driver  to  operate  a 
commercial  motor  vehicle  on  January 
18, 1991,  while  Lakeview  did  not  have 
in  effect  the  required  amount  of 
financial  responsibiUty.  While  I  do  not 
deem  this  statement  to  constitute  an 
admission  to  tha  charges  made  in  the 
notice  of  claim  that  followed.  I  note  that 
In  its  reply  to  the  notice  of  claim, 
Lakeview  did  not  recant  these 
admissions.  Nor  has  Lakeview  replied  to 
the  motion  for  final  order. 

When  a  c:arrier  denies  the  allegations 
against  it  but  the  Regional  Director 
nevertheless  seeks  to  avoid  a  hearing 
and  obtain  a  final  order  on  motion,  the 
motion  should  be  accompanied  by 
evidence  sufficient  to  establish  at  least 
a  prima  facie  case.  See,  e.g.,  In  re 
Forsyth  hGlk  Hauling  Co.,  No.  R3-90- 
037,  at  2,  (FHWA  Dec.  5, 1991)  (Order). 
But  in  the  absence  of  a  denial  by  the 
carrier,  I  do  not  believe  that  the 
Regional  Director  must  submit  affidavits 
or  other  evidence  in  support  of  his 
motion  for  final  order.  In  re  Bill  Carter 
Trucking,  Inc.,  No.  R3-91-279.  at  5. 
(FHWA  June  22, 1992)  (Final  Order).  If 
Lakeview  had  denied  any  of  the  charges 
against  it.  then  the  Regional  Director 
would  have  been  required  to  submit 
documentary  or  other  evidence 
supporting  his  charges.  Id. 

I  do  not  believe  Lakeview  can 
complain  that  the  Regional  Director  has 
not  produced  substantive  evidence  In 
support  of  the  violations  alleged. 
Lakeview  has  foiled  to  deny  any  of  the 
charges  cited  and  ignored  repeated 
opportunities  to  rebut  the  Regional 
Director's  allegations,  most  recently  by 
failing  to  respond  to  the  Regional 
Director's  motion  for  final  order. 

For  the  ptirpose  of  the  Regional 
Director's  motion  for  final  order,  and 
determining  whether  the  Regional 
Director  must  provide  evidence  of  the 
violations  charged,  I  deem  Lakeview's 
silence  to  be  an  admission  to  the 
charges.  Therefore,  I  find  that  Lakeview 
committed  the  11  violations  dted  in  the 
notice  of  claim.  Accordingly.  I  find 
there  are  no  material  factxial  issues  in 
dispute,  and  the  Regional  Director  Is 


entitled  to  a  judgment  as  a  matter  of 
law. 

Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $300  for  each  of  the  seven 
charges  of  failing  to  require  drivers  to 
make  and  submit  records  of  duty  status. 
$500  for  the  charge  of  failing  to 
maintain  proof  of  financial 
responsibility,  and  $1,000  for  each  of 
the  three  charges  of  operating  a  motor 
vehicle  without  maintaining  the 
minimum  level  of  insurance.  In  its  reply 
to  the  notice  of  claim.  Lake\'iew 
apparently  objected  to  the  penalty 
amoimt.  and  presented  evidence  to  be 
considered  in  reducing  the  penalty,  but 
I  do  not  have  this  evidence  before  me. 
As  I  stated  above,  the  carrier  was  put  on 
notice  by  the  Regional  Director's  motion 
for  final  order  that  this  information  was 
lost,  yet  Lakeview  neither  resubmitted 
the  evidence  nor  replied  to  the  motion, 
citing  why  it  believes  the  sum  is 
excessive  or  claiming  that  it  would  be 
unable  to  pay  the  assessed  penalty  of 
$5,600. 

After  a  review  of  the  nine  penalty 
determination  factors  of  49  U.S.C. 
521(b)(2)(C),  and  based  upon  the  record 
before  me,  I  find  that  the  $2,100 
assessed  for  the  seven  records  of  duty 
status  violations  is  reasonably 
calculated  to  Induce  Lakeview's 
compliance  with  these  regulations.  The 
compliance  review  which  revealed  the 
current  violations  was  conducted 
because  the  carrier  had  been  operating 
with  an  "unsatisfactory"  motor  carrier 
safety  rating  since  May  1989.  Lakeview 
cannot  ignore  applicable  safety 
regulations,  nor  can  it  assign  such  a  low 
priority  to  comphance  with  these 
regulations  that,  after  two  reviews,  no 
significant  progress  has  been  made  to 
bring  the  carrier  into  compliance.  See  In 
re  Kerr  Drug  Stores,  Inc..  57  FR  28720 
(FHWA  1992)  (Final  Order). 

Similarly,  upon  review  of  the  record 
and  tha  nine  penalty  assessment  factors 
of  49  CFR  381.17  and  49  US.C.  10927 
note,  I  also  find  that  Lakeview 
knowingly  violated  the  financial 
responsibility  provisions  and  that  the 
$3,500  assessed  for  these  foiir  violations 
is  reasonable.  Due  in  part  to  the  serious 
economic  threat  posed  by  uninsured 
drivers,  the  maximum  penalty  under 
these  provisions  is  $10,000.  The  $1,000 
and  $500  penalties  assessed  against 
Lakeview  are  therefore  well  below  the 
maximum  permitted,  despite 
Lakeview's  conduct  of  permitting  its 
insurance  to  lapse  and  faihng  to  renew 
it  for  a  period  of  up  to  three  months, 
while  still  dispatching  drivers  in 
interstate  commerce. 
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It  is  hereby  ordered  that  the  Regional 
Director's  motion  for  a  final  order  Is 
granted,  and  Lakeview  Farms,  Inc.  is 
directed  to  pay  the  sum  of  $5,600  to  the 
Regional  Director.  Region  3,  within  30 
days  of  this  order,  for  failing  to  require 
drivers  to  prepare  and  submit  records  of 
duty  status,  operating  motor  vehicles 
without  having  in  effect  the  required 
level  of  financial  responsibihty.  and 
failing  to  maintain  proof  of  the  required 
amount  of  financial  responsibility. 

Dated:  Febniaiy  8, 1993. 

John  P.  Eicher, 

Acting  AssociatB  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
AdmlnistraUon:  In  the  Matter  of  Bill  Carter 
TrucJting,  Inc.  Respondent.  Docket  No.  R3- 
91-279. 

Order  In  Response  to  Motion  Cor 
Reconsideration 

This  matter  ':omes  before  me  on  a 
"Notice  of  Appeal"  by  Bill  Carter 
Trucking.  Inc.  (Carter),  appealing  the 
June  22, 1992,  final  order  in  this  case. 
This  proceeding  is  governed  by  the 
Federal  Highway  Administration's 
Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings.  49  CFR  part  386. 

Background 

In  the  June  22  final  order,  the 
Associate  Administrator  found  Carter 
Uable  for  25  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  and  assessed  a  penalty  of 
$10,400.  Carter  filed  its  notice  of  appeal 
of  this  decision  on  August  20, 1992. 
stating  in  an  attached  letter  that  the 
"trucking  company  has  never  been 
offered  an  opportunity  for  a  hearing"  in 
violation  of  its  due  process  rights.  The 
notice  of  appeal,  however,  objected  to 
the  final  order  solely  "for  the  reasons 
that  the  assessed  penalty  is  excessive 
and  contrary  to  the  normal  amounts 
assessed  by  the  Federal  Highway 
Administration." 

The  Regional  Director  replied  to  the 
notice  on  August  24.  stating  that  Carter 
had  failed  to  file  either  a  timely  motion 
for  reconsideration  within  20  days  of 
issuance  of  the  final  order  or  a  timely 
appeal  of  the  final  order  within  30  days 
of  issuance.  In  addition,  the  Regional 
Director  noted  the  final  order  found  that 
Carter's  December  16, 1991.  hearing 
request  was  also  untimely,  coming  more 
than  four  months  after  the  notice  of 
claim.  I  have  received  no  further 
responsive  pleading  from  Carter. 

Discussion 

The  June  22. 1992.  decision  In  this 
case  is  a  final  agency  order. 
Accordingly,  any  party  may.  within  20 


days  after  the  Issuance  of  the  final  order, 
petition  the  Associate  Administrator  for 
reconsideration  of  the  order  under  49 
CFR  386.64,  or  may  appeal  the  final 
order  to  the  United  States  Court  of 
Appeals  within  30  days  of  issuance 
under  49  CFR  386.67  and  49  U.S.C. 
521(b)(8).  Becaiise  Carter's  notice  of 
appeal  was  submitted  to  me,  I  consider 
it  to  be  a  petition  for  reconsideration. 
This  petition  was  filed  almost  two 
months  after  the  date  of  entry  of  the 
June  22. 1992,  final  order;  well  past  the 
20-day  time  limit  under  §  386.64. 
Therefore,  Carter's  petition  for 
reconsideration  is  imtimely. 

If  Carter's  petition  were  timely,  it  still 
does  not  raise  any  issue  which  warrants 
reconsideration  of  the  final  order.  Carter 
argues  that  the  peiudty  awarded  was 
excessive  and  that  the  denial  of  its 
hearing  request  violated  its  due  process 
rights.  Both  argiiments  are  without 
merit 

Denial  of  Carter's  Hearing  Request 

The  final  order  addressed  Carter's 
hearing  request  at  length.  See  /n  re  Bill 
Carter  Trucking.  Inc..  No.  R3-91-279,  at 
2-4,  (FHWA  June  22. 1992)  (Final 
Order).  Therefore.  I  will  not  repeat  that 
analysis  here,  where  Carter's  allegation 
of  a  due  process  violation  is 
imsupported  by  evidence.  I  do  note, 
however,  that  ^e  June  22  final  order 
contained  a  detailed  discussion  of  the 
provisions  of  49  CFR  386.14(b)  by 
which  a  carrier  may  request  a  hearing. 
But  the  Associate  Administrator  found 
that  Carter's  hearing  request  was 
untimely  under  49  CFR  386.14(b)(2), 
and  that  the  carrier  therefore  waived 
any  right  it  may  have  had  to  a  hearing. 

In  addition,  the  Associate 
Administrator  foimd  that  if  Carter's 
request  were  viewed  as  timely,  the 
carrier  biled  to  deny  the  charges  against 
it  or  allege  any  material  issue  of  fact 
warranting  a  hearing  imder  49  CFR 
386.16(b).  Carter  had  requested  a 
hearing  only  "to  detennine  whether  or 
not  the  (penalty)  assessment  is 
excessive."  The  Associate  Administrator 
has  repeatedly  held  that  an  objection  to 
the  penalty  amount  does  not  constitute 
a  material  factual  Issue  in  dispute  which 
would  merit  a  hearing.  E.g.,  In  re 
Drotzmann,  Inc.,  55  FR  2929  (FHWA 
1990)  (Order  Appointing  Administrative 
Law  Judge). 

Penalty  Determination 

Carter  has  provided  no  evidence  or 
cited  any  legal  error  to  support  a 
reversal  of  the  June  22  decision  based 
on  its  allegation  that  the  penalty  is 
excessive.  Nor  has  the  carrier's  motion 
for  reconsideration  cited  any  cases  or 
other  evidence  showing  that  the  penalty 


is  "contrary  to  the  normal  amoimts 
assessed  by  the  Federal  Highway 
Administration,"  as  it  now  alleges. 

Carter  claims  that  its  penalty  total 
should  be  in  line  with  tne  sums 
awarded  in  other  cases,  but  at  best,  this 
factor  is  simply  one  component  of  the 
penalty  assessment  Tlie  amoxmt  of  any 
dvil  penalty  is  determined  by  taking 
into  accoimt  the  "nature,  ciraunstances. 
extent,  and  gravity  of  the  violation 
committed,  and,  with  respect  to  the 
violator,  the  degree  of  culpability, 
history  of  prior  offenses,  ability  to  pay. 
effect  on  ability  to  continue  to  do 
business,  and  such  other  matters  as 
justice  and  public  safety  may  require.  In 
each  case,  the  assessment  shall  be 
calculated  to  induce  further 
compliance."  49  U.S.C.  521(b)(2)(a.  As 
stated  in  the  final  order,  the  Associate 
Administrator  carefully  considered  all 
of  these  factors  when  ordering  payment 
of  the  $10,400  penalty. 

In  addition,  the  final  order 
specifically  addressed  the  issue  of 
whether  the  penalty  assessment  was 
excessive.  The  Associate  Administrator 
found  that  It  was  reasonably  calculated 
to  induce  Carter's  compliance  with  the 
FMCSRs  under  49  U.S.C  521(b)(2)(C). 
Carter  has  provided  no  new  evidence 
which  would  lead  me  to  view  the 
penalty  determination  differently  now. 
Therefore,  I  affirm  the  Associate 
Administrator's  finding  that  the  penalty 
of  $500  for  each  of  the  four  drug  testing 
charges,  constituting  2  serious  patterns 
of  safety  violations,  is  reasonable.  I  also 
affirm  the  earlier  finding  that  the  $400 
penalty  for  each  of  the  four  charges  of 
failing  to  preserve  records  of  duty  status 
and  16  violations  for  falsified  logs  is 
reasonable  under  the  statutory  factors 
for  determining  dvil  penalties. 

Conclusion 

I  have  reviewed  the  record  in  this 
proceeding,  and  I  find  that  Carter's 
petition  for  reconsideration  is  not  timely 
and  does  not  present  any  new  evidence 
or  persuasively  argue  any  error  of  law 
which  would  warrant  a  modification  of 
the  earUer  order  finding  Carter  hable  for 
25  violations  of  the  FMCSRs  and 
directing  the  carrier  to  pay  a  penalty  of 
$10,400. 

It  is  hereby  ordered  that  the  June  22, 
1992.  final  order  in  this  case  is  affirmed. 
and  the  terms  of  that  final  order  remain 
in  effect. 

Dated:  February  8. 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Allen  A. 
West.  Driver  Disqualification,  Docket  No,  91- 
196. 
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Final  Order 

This  matter  comes  before  me  on  a 
petition  to  review  a  letter  of 
disqualification  (letter)  issued  by  the 
Regional  Director,  Region  1,  on  October 
31. 1991.  See  49  CFR  386.13.  The  letter 
charged  that  Allen  A.  West  (West),  a 
driver  of  commercial  motor  vehicles  in 
interstate  commerce,  failed  to  meet  the 
requirements  of  visual  acuity  contained 
in  the  Federal  Motor  Carrier  Safety 
Regulations.  49  CFR  391.41(b)(10).  The 
Regional  Director  submitted  a  motion  in 
opposition  to  the  petition  on  March  5, 
1992,  asking  me  to  deny  West's  request 
for  a  hearing  on  the  matter  and  to  affirm 
the  letter. 

Since  tlie  filing  of  the  Regional 
Director's  motion  in  March,  the  FHWA 
has  initiated  a  program  to  grant  waivers 
of  the  vision  requirements  to  drivers 
who  meet  certain  conditions.  See  57  FR 
31,458  (1992).  West  applied  for  such  a 
waiver  on  May  18, 1992,  and  his 
application  was  granted  on  August  4, 
1992.  This  matter  is  now  moot,  and  it 
is  hereby  dismissed. 

It  is  hereby  ordered  that  both  Allen  A. 
West's  Petition  for  Review  and  the 
Regional  Director's  Motion  in 
Opposition  to  Petition  for  Review  are 
denied,  and  this  matter  is  dismissed. 

Dated:  February  8, 1993. 
John  P.  Eicher. 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Northeastern 
Poly  Products,  Inc.,  Respondent,  Docket  No. 
92-207. 

Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
Northeastern  Poly  Products,  Inc.'s 
(Northeastern),  request  for  an 
administrative  hearing  under  49  CFR 
386.14(b)(2)  of  the  Federal  Motor  Carrier 
Safety  Regulations.  Both  Northeastern 
and  the  Regional  Director  assert  that 
Northeastem's  hearing  request  raises  a 
material  factual  issue  in  dispute 
warranting  a  hearing  under  49  CFR 
386.16(b). 

Background 

By  notice  of  claim  dated  January  30, 
1992,  the  Regional  Director  cited 
Northeastern  with  three  violations  of  49 
CFR  391.51,  failure  to  maintain  a 
complete  driver  quahfication  file  for 
each  driver  used  or  employed;  three 
charges  under  49  CFR  395.8(a),  failure 
to  require  a  driver  to  make  and  submit 
records  of  duty  status;  and  three  counts 
of  failing  to  require  drivers  to  prepare 
vehicle  inspection  reports,  in  violation 
of  49  CFR  396.11(a).  Northeastern 


replied  to  the  notice  of  claim  on 
February  26, 1992,  specifically  denying 
all  of  the  charges,  and  reouesting  a 
hearing  at  which  it  would  "present 
physical  evidence  to  support  (its] 
denials  of  the  violations." 

Northeastem's  reply  was  not  made 
within  15  days  after  the  notice  of  claim 
was  served  as  specified  under  49  CFR 
386.14(b).  Regional  Director  has  stated 
in  his  March  12, 1992,  reply  to  this 
response,  however,  that  he  "does  not 
wish  to  contest  the  timeliness  of 
[Northeastem'sl  request  for  a  hearing," 
and  he  concurred  in  Northeastem's 
hearing  request. 

Conclusion 

Upon  review  of  the  pleadings,  I  find 
that  Northeastem's  hearing  request 
raises  a  material  factual  issue  in  dispute, 
namely,  whether  the  carrier  committed 
the  nine  violations,  which  should  be 
addressed  in  an  administrative  hearing. 

It  is  hereby  ordered  that  Northeastern 
Poly  Products,  Inc.'s,  request  for  a 
hearing  is  granted.  In  accordance  with 
49  CFR  386.54(a),  I  hereby  appoint  an 
Administrative  Law  Judge,  to  be 
designated  by  the  Chief  Administrative 
Law  Judge  of  the  Department  of 
Transportation,  as  the  Presiding  Judge 
in  this  matter.  The  appointed  Judge  is 
authorized  to  perform  those  duties 
specified  m  49  CFR  386.54(b). 

Dated:  February  8, 1993. 
John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Twenty- 
eight  Motor  Cairier  Safety  Cases. 

Final  Order 

Before  me  are  28  motor  carrier  safety 
enforcement  cases  (see  Appendix),  each 
the  subject  of  a  request  for  dismissal 
from  an  appropriate  Regional  Director. 
The  requests  take  various  forms 
(Motions  for  Voluntary  Dismissal, 
Notifications  of  Settlement,  etc.).  In  all 
but  one  case,  however,  the  evidence 
before  me  Indicates  that  the  parties  have 
reached  a  settlement.  In  the  remaining 
case.  In  re  James  F.  Irwin,  Inc.,  No.  R3- 
91-227,  the  Regional  Director  has 
withdrawn  his  Motion  for  Final  Order 
because  he  has  been  imable  to  make 
good  service  on  the  Respondent. 

Nothing  in  the  record  before  me 
indicates  that  any  respondent  motor 
carrier  has  objected  to  the  dismissal  of 
its  case.  Therefore,  in  accordance  with 
the  Federal  Highway  Administration's 
Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings.  49  CFR  part  386. 1  hereby 
dismiss  the  motor  carrier  safety 


enforcement  proceedings  listed  in  the 
attached  appendix. 

It  is  hereby  ordered  that  the  28  motor 
carrier  safety  enforcement  proceedings 
hsted  in  the  attached  appendix  are 
dismissed. 

Dated:  February  8, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Appendix 

1.  All  Freight  Distribution  Co.,  Inc. 
Docket  No.  R3-91-263 

2.  Browning-Ferris  Industries  of 

Mississippi,  Inc. 
Docket  No.  90-MS-O26-SA 

3.  Charapata  Trucking,  Inc. 
Docket  No.  R5-91-084 

4.  Davis  Water  &  Waste  Industries,  Inc. 
Docket  No.  91-GA-024-SH 

5.  Eslinger  Contracting  Co.,  Inc. 
Docket  No.  92-GA-017-HF 

6.  Faulk  &  Son,  Inc. 
Docket  No.  R-91-007-NOI 

7.  Furniture  Distributors,  Inc. 
Docket  No.  91-NC-031-SA 

8.  Gem  Stone  Coal,  Inc. 
Docket  No.  R3-9 1-1 21 

9.  George  K.  Groff,  Inc. 
Docket  No.  R3-91-270 

10.  Gunther's  Leasing  Transport,  Inc. 
Docket  No.  R3-90-104 

11.  H  B  Tour  and  Travel,  Inc. 
Docket  No.  R3-91-020 

12.  Hammond  Lumber  Co.,  Inc. 
Docket  No.  Rl-91-148 

13.  Hobart  Stone  Dealers,  Inc. 
Docket  No.  92-102 

14.  James  F.  Irwin,  Inc. 
Docket  No.  R3-91-227 

15.  J.B.  Hunt  Transport,  Inc. 
Docket  No.  R6-91-15 

16.  Joseph  J.  Sarcona  Trucking 
Docket  No.  Rl-92-1 22 

17.  King  Furniture  Distributors,  Inc. 
Docket  No.  91-FL-087-SASY 

18.  Manchester  Movers,  Inc. 
Docket  No.  Rl-90-344 

19.  NAFCO  Wholesale  Seafoods.  Inc. 
Docket  No.  R3-91-326 

20.  Neely  Truck  Line,  Inc. 
Docket  No.  91-AL-005-SH 

21.  Olin  Wooten  Transport  Co.,  Inc. 
Docket  No.  GA-8&-041-SA 

22.  Perry  B.  Dxuyea  ft  Son,  Inc. 
Docket  No.  Rl-92-320 

23.  Pridgen  and  Sons,  Inc. 
Docket  No.  R-91-004-NOI 

24.  Raintxjw  Charter  Service,  Inc.,  T/A  Lynne 

A.  Gehouskey 
Docket  No.  R3-91-0234 

25.  Rogers  Trucking,  Inc. 
Docket  No.  91-ICY-017-SA 

26.  Sunnyland  Refining  Co. 
Docket  No.  92-AL-054-SA 

27.  Technical  Ordnance,  Inc. 
Docket  No.  R5-90-289 

28.  Willis  Roofing  Consulting,  Inc. 
Docket  No.  R9-90-017 
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DEPARTMENT  OF  EDUCATION 

Administrative  Dispute  Resolution  in 
Connection  With  Agency  Actions: 
Administrative  Dispute  Resolution  Act; 
Final  Policy  Statement 

AGENCY:  Department  of  Education. 
ACDON:  Final  {>olicy  statisment. 

SUMMARY:  The  Department  of  Education 
(ED)  issues  a  policy  statement  imder 
section  3(a)  of  the  Administrative 
Dispute  Resolution  Act.  The  statement 
discusses  the  policy  of  the  Department 
with  respect  to  the  use  of  alternative 
means  of  dispute  resolution  with  regard 
to  its  administrative  proceedings  and 
certain  other  agency  actions  under 
Department  programs. 

EFFECTIVE  DATE:  This  notice  takes  effect 
November  26, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  Sky,  Office  of  the  General 
Counsel,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  4091, 
FOB-6.  Washington,  DC  20202. 
Telephone  (202)  401-2603.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8     . 
p.m..  Eastern  Time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  101-552,  the  Administrative 
Dispute  Resolution  Act  (ADR  Act) 
amends  chapter  5  of  Title  5  of  the 
United  States  Code,  to  authorize  the  use 
of  alternative  means  of  dispute 
resolution  in  heu  of  adjudication  to 
resolve  issues  in  controversy.  These 
means  include  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials  and  arbitration. 
Certain  legal  obstacles  to  the  use  of 
alternative  means  of  dispute  resolution 
are  removed.  The  ADR  Act,  for  example, 
repeals  a  longstanding  prohibition  on 
arbitration  where  arbitration  can  be 
used  consistently  with  the  public 
interest.  Administrative  Law  Judges  are 
given  authority  to  require  attendance  at 
prehearing  conferences  of  parties 
authorized  to  negotiate  the  resolution  of 
issues  in  controversy.  Other  provisions 
are  made  to  ensure  that  administrative 
dispute  resolution  is  carried  out  in  a 
fair,  efficient,  and  effective  manner. 

The  Report  of  the  National 
Performance  Review,  "Creating  a 
Government  that  Works  Better  and  Costs 
Less,"  observes  that  it  is  often  cheaper 
to  resolve  disputes  through  alternative 
dispute  resolution  and  recommends  that 
agencies  "expand  their  use  of 
alternative  dispute  resolution 
techniques." 


In  enacting  the  ADR  Act,  Congress 
found,  among  other  things,  that 
"administrative  proceedings  have 
become  increasingly  formal,  costly,  and 
lengthy";  that  "alternative  means  of 
dispute  resolution  have  been  used  in  the 
private  sector  for  many  years  and,  in 
appropriate  circumstances,  have  yielded 
decisions  that  are  faster,  less  expensive, 
and  less  contentious;"  that  "such 
alternative  means  can  lead  to  more 
creative,  efficient,  and  sensible 
outcomes;"  and  that  "the  availability  of 
a  wide  range  of  dispute  resolution 
procedures,  and  an  increased 
understanding  of  the  most  effective  use 
of  such  procedures,  will  enhance  the 
operation  of  the  Government  and  better 
serve  the  public."  (ADR  Act,  Section  2, 
5  U.S.C.  571  note).  The  ADR  Act  is 
intended  to  bring  about  these 
advantages  for  federal  agencies  through 
the  expanded  use  of  alternative  means 
of  dispute  resolution. 

The  Department's  efforts  to  make 
greater  use  of  alternative  means  of 
dispute  resolution  pre-date  the  ADR 
Act.  For  example,  the  procedures  of  the 
Office  of  Administrative  Law  Judges 
(OALJ),  which  is  vested  with  authority 
in  the  Department  to  consider  a  wide 
range  of  disputes  arising  under  ED 
programs,  make  explicit  provision  for 
the  mediation  of  cases.  See  20  U.S.C 
1234(h)  and  34  CFR  81.13  (1992). 
Mediation  is  one  of  the  alternative 
means  of  dispute  resolution  recognized 
in  the  ADR  Act. 

A  substantial  number  of  cases  under 
the  General  Education  Provisions  Act 
closed  by  the  OALJ  since  its  inception 
have  been  closed  by  settlement.  In  a 
number  of  these  cases,  mediation 
contributed  to  the  resolution.  In  others, 
settlement  negotiations  without 
mediation  played  the  key  role.  It  is 
estimated  that  the  Department  is 
resolving  approximately  75  percent  of 
its  OALJ  cases  short  of  full  adjudication. 
The  Department  has  thus  been 
consistently  successful  in  resolving 
adjudicatory  matters  through  techniques 
identified  in  the  ADR  Act  before  as  well 
as  after  the  enactment  of  that  legislation. 

The  Department  has  supported 
legislation  to  facilitate  the  use  of 
alternative  means  of  dispute  resolution. 
In  1988  the  Department  proposed,  and 
Congress  enacted,  legislation  that 
permits  the  Department  to  compromise 
cases  before  the  OALJ  where  the 
difference  between  the  original  claim 
and  the  settlement  amount  is  less  than 
$200,000.  20  U.S.C.  1234a(j).  In  these 
cases,  this  measure  encourages  greater 
use  of  alternative  means  of  dispute 
resolution  by  simphfying  the  approval 
procedures  connected  with  it. 


The  ADR  Act  specifically  requires 
each  agency  to  appoint  an 
administrative  dispute  resolution 
specialist  to  assist  in  implementation  of 
the  ADR  Act  and  to  adopt  a  policy 
regarding  the  use  of  alternative  means  of 
dispute  resolution  (Sections  3  (a)  and 
(b)).  The  Department  already  has 
accomplished  the  first  step.  This 
document  marks  the  achievement  of  the 
second  step.  It  applies  to  administrative 
dispute  resolution  with  respect  to 
formal  and  informal  administrative 
adjudication,  enforcement  proceedings, 
contract  administration,  and  other 
actions  of  the  Department.  To  the  extent 
relevant,  in  developing  this  policy 
statement,  the  Department  has 
examined  the  matters  specified  in 
section  (a)(2)  of  the  Act. 

On  November  27, 1992,  the  Secretary 
published  in  the  Federal  Register  a 
notice  of  proposed  policy  statement 
under  the  ADR  Act.  (57  FR  56424). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 

f)olicy  statement,  two  parties  submitted 
etters  of  comment.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
policy  statement  since  publication  of 
the  notice  follows.  Technical  and  other 
minor  clianges — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  One  commenter 
commended  the  Department  for  its 
dedication  to  the  use  of  the  ADR  and 
recognized  the  integrity  of  the 
Department's  enforcement  and 
regulatory  responsibilities.  The  ' 
commenter  encouraged  the  Department 
to  consider  tlie  use  of  ADR  on  a  small, 
measured  scale  or  pilot  basis  in  some  of 
the  more  controversial  issues,  such  as 
early  complaints  resolution.  The 
commenter  also  encouraged  the 
Department  to  consider  using  ADR  in 
employee-related  disputes,  such  as  EEO 
matters  and  grievances,  as  well  as 
procurement  and  contracts. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  ADR  shoidd  be  used 
in  attempting  to  resolve  controversial 
issues  involving  the  administration  of 
grant  programs,  as  well  as  in  resolving 
employee-related  disputes  and 
procurement.  The  Department  is 
studying  the  increased  use  of  ADR 
techniques  in  grievance  proceedings.  To 
the  extent  practicable  and  appropriate, 
the  [)epartment  will  seek  to  obtain  early 
resolution  in  grant-related  audit  cases 
after  an  appeal  has  been  filed  but  before 
administrative  proceedings  have  begun. 

Changes:  The  policy  statement  has 
been  revised  to  acknowledge  the 
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potential  use  of  ADR  in  employee- 
related  disputes  and  procurement 
matters. 

Comment:  One  commenter  urged  that 
the  policy  statement  provide  greater 
emphasis  on  arbitration,  rather  than 
mediation,  and  that  the  Department 
design  a  process  for  deciding  before  a 
dispute  arises  which  methods  of  dispute 
resolution  will  be  used.  The  commenter 
also  expressed  concern  regarding  the 
application  of  sufficient  resources  to 
implement  the  policy. 

Discussion:  Mediation,  rather  than 
arbitration,  has  been  the  means  of 
alternative  dispute  resolution  used  most 
frequently  in  the  Department's  audit 
appeal  procedures.  As  indicated  above, 
mediation  is  the  ADR  method 
particularly  authorized  by  Congress  in 
part  E  of  the  General  Education 
Provisions  Act  relating  to  enforcement 
of  grant  requirements  in  education 
programs.  For  this  reason,  particular 
focus  was  placed  on  that  method. 
However,  the  Department  will  consider 
the  use  of  other  methods  if  appropriate. 
The  selection  of  the  appropriate  method 
for  dispute  resolution  when  a  dispute 
arises  generally  will  be  made  by  the 
responsible  Department  employee.  At 
this  stage  in  the  administration  of  the 
ADR  Act.  the  development  of  a  fixed 
schedule  of  ADR  methods  to  be  applied 
to  particular  types  of  disputes  is  neither 
appropriate  nor  useful.  The  Department 
will,  however,  continue  to  evaluate  this 
suggestion  as  it  gains  experience  in 
administering  the  policy  statement. 

Changes:  None. 

Policy  of  the  Department 

It  is,  and  has  been,  the  policy  of  the 
Department  to  support  fully  the  goals 
and  objectives  of  the  ADR  Act,  as  set 
forth  in  section  2  of  the  ADR  Act,  and 
to  seek  to  attain  those  goals  and 
objectives  wherever  feasible  through  the 
Department's  dispute  resolution 
procedures.  The  Department's 
implementation  of  the  ADR  Act  will  be 
carried  out  in  a  manner  consistent  with 
E.O.  12778,  Civil  Justice  Reform. 

The  Department  is  fully  committed  to 
implementing  the  ADR  Act  through 
steps  already  taken,  steps  listed  below, 
and  other  actions  to  be  pursued  in 
accordance  with  the  principles  and 
goals  set  out  in  this  policy  statement.  At 
the  same  time,  the  Etepartment 
recognizes  that  some  or  all  of  the 
alternative  dispute  resolution 
techniques  may  be  inappropriate  where 
formal  adjudication  is  necessary  to 
achieve  accountability  or  to  protect  the 


fiscal  interests  of  the  United  States  from 
illegal  or  wasteful  practices  or 
expenditures. 

For  example,  the  Department  believes 
that  use  of  alternative  dispute  resolution 
techniques  may  not  be  successful,  and 
may  serve  to  delay  rather  than  expedite 
resolution  of  disputes,  where  the  issue 
in  controversy  pertains  to  the  initial  or 
continued  eligibility  of  an  entity  to 
participate  in  a  program  administered 
by  the  Department,  such  as  those  arising 
under  the  Higher  Education  Act  of  1965, 
as  amended,  or  title  VI  of  the  Civil 
Rights  Act  of  1964.  The  degree  to  which 
an  institution  has  already  been  provided 
with  an  opportunity  to  propose  informal 
resolution  of  a  claim  or  a  finding  of 
violation  is  another  factor  that  can  affect 
the  availability  of  alternative  means  of 
dispute  resolution  techniques  during  an 
administrative  hearing.  However,  in 
these  areas,  the  Department  will 
consider  the  use  of  alternative  means  of 
dispute  resolution  where  practicable 
and  consistent  with  the  above-described 
considerations. 

The  Department  is  committed  to 
striking  a  proper  balance  between  the 
formal  adjudication  of  cases  where 
necessary  and  their  resolution  through 
alternative  means  of  dispute  resolution 
where  practicable  and  in  the  public 
interest. 

This  policy  is  consistent  with  and  in 
furtherance  of  the  recommendation  of 
the  Report  of  the  National  Performance 
Review  quoted  above. 

Further  Steps  To  Be  Taken 

In  furtherance  of  the  policies  of  the 
ADR  Act,  the  Department  plans  to  take 
the  following  additional  steps; 

(1)  Each  departmental  office  will  be 
asked  to  assign  an  ADR  liaison  officer  to 
consider  administrative  dispute 
resolution  issues  within  that  office  and 
to  encourage  the  expanded  use  of  all 
appropriate  alternative  means  of  dispute 
resolution  in  resolving  disputes  arising 
in  administrative  proceedings  involving 
that  office.  These  ADR  liaison  officers 
will  serve  as  points  of  contact  for 
matters  pertaining  to  alternative  means 
of  dispute  resolution  within  the 
Department  and  will  collectively  study 
procedural  issues  pertaining  to 
alternative  dispute  resolution  that  affect 
the  Department  generally,  including  the 
proper  stage  of  a  dispute  at  which  to 
invoke  alternative  means  of  dispute 
resolution  and  the  appropriate 
distribution  of  mediation  costs  among 
the  parties  to  a  dispute.  The  Department 
will  provide  the  liaison  officers  with 


appropriate  training  regarding 
administrative  dispute  resolution  and 
the  ADR  Act. 

(2)  The  Department  will  continue  to 
design  and  implement  procedures  to 
ensure  that  all  parties  are  aware  of 
existing  opportunities  for  alternative 
means  of  dispute  resolution  for  cases 
before  the  OALJ.  It  will  be  the  practice 
of  the  Department's  Office  of  the 
General  Counsel  to  suggest  mediation  in 
appropriate  cases  where  mediation 
holds  promise  for  early  resolution 
without  undue  delay  or  impairment  of 
the  public  interest. 

(3)  The  Department  will  work  to 
continue  to  extend  the  availability  of 
mediation  to  other  administrative 
proceedings  and  functions  not  presently 
governed  by  Part  E  of  the  General 
Education  Provisions  Act  or  part  81  of 
title  34  of  the  Code  of  Federal 
Regulations. 

(4)  The  Department  will  seek  to 
continue  and  expand  the  use  of  all 
appropriate  alternative  means  of  dispute 
resolution  in  employee-related  disputes 
and  procurement  matters,  as  well  as  in 
connection  with  audit  resolution 
processes.  Appropriate  staff  training  in 
those  areas  will  be  pursued. 

(5)  The  Department  will  conduct  a 
study  of  its  standard  contract  and  other 
terms  to  determine  if  they  need 
amendment  to  comply  with  the  ADR 
Act. 

(6)  The  Department  will  develop  and 
maintain  a  system  for  keeping  statistics 
related  to  alternative  dispute  resolution 
in  its  administrative  proceedings. 

(7)  The  Department  will  continue  to 
coordinate  with  the  Administrative 
Conference  of  the  United  States  on 
alternative  means  of  dispute  resolution 
matters  and  to  avail  itself  of  training 
provided  by  the  Conference. 

(8)  The  Etepartment  will  continue  to 
determine  what  other  agency  actions 
will  lend  themselves  to  implementation 
of  the  ADR  Act  and  to  study  how  it  may 
encourage  the  appropriate  use  of 
alternative  dispute  resolution 
techniques  by  educational  agencies, 
institutions,  and  organizations  that  it 
serves  to  the  end  of  achieving  resolution 
of  education  related  disputes  without 
the  need  for  unnecessary  litigation. 

Authority:  Pub.  L  101-552,  Section  3 
(1990). 

Dated;  October  22. 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 
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Executive  Order  12881  of  November  23,  1993 

Establishment  of  the  National  Science  and 
Technology  Council 


By  the  authority  vested  in  me  as  President  by  the  ConstituUon  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  National  Science  and 
Technology  Council  ("the  Council"). 

Sec.  2.  Membership.  The  Council  shall  comprise  the: 

(a)  President,  who  shall  serve  as  Chairman  of  the  Council; 

(b)  Vice  President; 

(c)  Secretary  of  Commerce; 

(d)  Secretary  of  Defense; 

(e)  Secretary  of  Energy; 

(0  Secretary  of  Health  and  Human  Services: 

(g)  Secretary  of  State; 

(h)  Secretary  of  the  Interior: 

(i)  Administrator.  National  Aeronautics  and  Space  AdministraUon; 

(j)  Director,  National  Science  Foundation; 

(k)  Director  of  the  Office  of  Management  and  Budget; 

(1)  Administrator.  Environmental  Protection  Agency; 

(m)  Assistant  to  the  President  for  Science  and  Technology; 
(n)  National  Security  Adviser: 

(o)  Assistant  to  the  President  for  Economic  Policy; 

(p)  Assistant  to  the  President  for  Domestic  Policy;  and 

(q)  Such  other  officials  of  executive  departments  and  agencies  as 
the  President  may,  from  time  to  time,  designate. 

Sec  3.  Meetings  of  the  Council.  The  President  or,  upon  his  direction   the 
Assistant  to  the  President  for  Science  and  Technology  ("the  Assistant") 
may  convene  meetings  of  the  Council.  The  President  shall  preside  over 
the  meetings  of  the  Council,  provided  that  in  his  absence  the  Vice  President 
and  in  his  absence  the  Assistant,  will  preside. 

Sec.  4.  Functions,  (a)  The  principal  functions  of  the  Council  are.  to  the 
extent  permitted  by  law:  (l)  to  coordinate  the  science  and  technology  policy- 
making process;  (2)  to  ensure  science  and  technology  policy  decisions  and 
programs  are  consistent  with  the  President's  stated  goals;  (3)  to  help  integrate 
the  President's  science  and  technology  policy  agenda  across  the  Federal 
Government;  (4)  to  ensure  science  and  technology  are  considered  in  develop- 
ment and  implementation  of  Federal  policies  and  programs;  and  (5)  to 
further  international  cooperation  in  science  and  technology.  The  Assistant 
may  take  such  actions,  including  drafting  a  Charter,  as  may  be  necessary 
or  appropriate  to  implement  such  fiinctlons. 
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(b)  All  executive  departments  and  agencies,  whether  or  not  represented 
on  the  Council,  shall  coordinate  science  and  technology  policy  through 
the  Council  and  shall  share  information  on  research  and  development  budget 
requests  with  the  Council. 

(c)  The  Council  shall  develop  for  submission  to  the  Director  of  the  Office 
of  Management  and  Budget  recommendations  on  research  and  development 
budgets  that  reflect  national  goals.  In  addition,  the  Council  shall  provide 
advice  to  the  Director  of  the  Office  of  Management  and  Budget  concerning 
the  agencies'  research  and  development  budget  submissions. 

(d)  The  Assistant  will,  when  appropriate,  work  in  conjunction  with  the 
Assistant  to  the  President  for  Economic  Policy,  the  Assistant  to  the  President 
for  Domestic  Policy,  the  Director  of  the  Office  of  Management  and  Budget, 
and  the  National  Security  Adviser. 

Sec.  5.  Administration,  (a)  The  Council  will  oversee  the  duties  of  the  Federal 
Coordinating  Council  for  Science,  Engineering,  and  Technology,  the  National 
Space  Council,  and  the  National  Critical  Materials  Council. 

(b)  The  Council  may  function  through  established  or  ad  hoc  committees, 
task  forces,  or  interagency  groups. 

(c)  To  the  extent  practicable  and  permitted  by  law.  executive  departments 
and  agencies  shall  make  resources,  including,  but  not  limited  to.  personnel, 
office  support,  and  printing,  available  to  the  Council  as  requested  by  the 
Assistant. 

(d)  All  executive  departments  and  agencies  shall  cooperate  with  the  Coun- 
cil and  provide  such  assistance,  information,  and  advice  to  the  Council 
as  the  Council  may  request,  to  the  extent  permitted  by  law. 
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Executive  Order  12882  of  November  23,  1993 

President's  Committee  of  Advisors  on  Science 
and  Technology 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3, 
United  States  Code,  and  in  order  to  establish  an  advisory  committee  on 
science  and  technology,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  President's  Committee 
of  Advisors  on  Science  and  Technology  {"PCAST").  PCAST  shall  be  com- 
posed of  not  more  than  16  members,  one  of  whom  shall  be  the  Assistant 
to  the  President  for  Science  and  Technology  ("Assistant"),  and  15  of  whom 
shall  be  distinguished  individuals  from  the  nonfederal  sector  appointed 
by  the  President.  The  nonfederal  sector  members  shall  be  representative 
of  the  diverse  perspectives  and  expertise  in  this  Nation's  investments  in 
science  and  technology.  The  Assistant  to  the  President  for  Science  and 
Technology  shall  co-chair  PCAST  with  a  nonfederal  sector  member  selected 
by  the  President. 

Sec.  2.  Functions,  (a)  The  PCAST  shall  advise  the  President,  through  the 
Assistant,  on  matters  involving  science  and  technology. 

(b)  In  the  performance  of  its  advisory  duties.  PCAST  shall  assist  the 
National  Science  and  Technology  Council  ("Council")  in  securing  private 
sector  involvement  in  its  activities. 

Sec  3.  Administration,  (a)  The  heads  of  executive  departments  and  agencies 
shall,  to  the  extent  permitted  by  law,  provide  PCAST  such  information 
with  respect  to  scientific  and  technological  matters  as  required  for  the  pur- 
pose of  carrying  out  its  functions. 

(b)  In  consultation  with  tbe  Assistant  to  the  President  for  Science  and 
Technology,  PCAST  is  authorized  to  convene  ad  hoc  working  groups  to 
assist  the  Council. 

(c)  Members  of  PCAST  shall  serve  without  any  compensation  for  their 
work  on  PCAST.  However,  members  may  be  allowed  travel  expenses,  includ- 
ing per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for  persons  serving 
intermittently  in  the  government  service  (5  U.S.C.  5701-5707). 

(d)  Any  expenses  of  PCAST  shall  be  paid  from  the  funds  available  for 
the  expenses  of  the  Office  of  Science  and  Technology  Policy. 

(e)  The  Office  of  Science  and  Technology  Policy  shall  provide  such  admin- 
istrative services  as  may  be  required. 

Sec.  4.  General,  (a)  I  have  determined  that  the  Committee  shall  be  established 
in  compliance  with  the  Federal  Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App.).  Notwithstanding  any  other  Executive  order,  the  functions  of 
the  President  under  the  Federal  Advisory  Committee  Act.  as  amended,  except 
that  of  reporting  to  the  Congress,  which  are  applicable  to  PCAST  shall 
be  performed  by  the  Office  of  Science  and  Technology  Policy  in  accordance 
with  the  guidelines  and  procedures  established  by  the  Administrator  of 
General  Services. 


«v£L^^-^  ^!'^l  IT''''^*®  ^  y®^"  *^™  ^^®  ^ate  of  this  order  unless 
extended  pnor  to  that  date. 

Ni''U^fiT"''S°'K^"  Nos  12700.  12768.  and  Section  2  of  Executive  Order 
No.  12869  are  hereby  revoked.  '^»"oi 
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This  ••ctfon  of  ttw  FEDERAL  REGISTER 
contains  rsguialory  docunento  (wving  gerwral 
appUcabiiity  and  l*gai  sffsct.  most  of  which 
are  ksyad  to  and  oodMed  In  the  Coda  of 
Faderal  Regulations,  which  Is  pubHshwj  under 
SO  tMee  pureuanl  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regutaifons  is  sold  by 
the  Supedntandent  of  Oocunsnts.  Pricee  of 
new  books  are  Hsted  In  the  Hret  FEDERAL 
REGISTER  issue  of  sach  week. 


DEPARTMENT  OF  AQRICULTURE 

Offic«ofth«S«crat«ry 

7CFRPMt1 

AppMranc*  of  USOA  EmptoyM*  m 
WIUiMSM  In  Judicial  or  Administrativo 
ProcMdinga;  Amandmant 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  governing  the  appearance  of 
USDA  employees  as  witnesses  in  order 
to  testify  or  produce  official  documents 
in  judicial  or  administrative 
proceedings. 

EFFECTIVE  DATE:  November  29. 1993. 
FOR  FURTHER  MFORMATKM  COI«TACr: 
Robert  L  Siegler.  Deputy  Assistant 
General  Counsel.  Research  and 
Operations  Division.  Office  of  the 
General  Counsel.  United  States 
Department  of  Agriculture,  Washington, 
DC  20250-1400.  (202)  720-6035. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  governing  the  ap{>earance  of 
USDA  employees  as  witnesses  to  testify 
or  produce  official  dooiments  in 
judicial  or  administrative  proceedings 
are  amended  to  provide  specific 
authority  for  heads  of  USDA  agencies  to 
delegate  their  responsibilities  under  the 
regulations  to  subordinate  officials  in 
their  agencies. 

This  rule  relates  to  internal  agency 
management  Therefore,  pursiiant  to  5 
U.S.C  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  elective  less  than  30  days 
alter  publication  in  the  Federal 
Regi^.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12778  and  12866.  Finally, 
this  action  is  not  a  rule  as  defined  by  the 
Reg«ilatory  FlexibiUty  Act,  Pub.  L  No. 


96-354,  and,  thus,  is  exempt  from  the 
provisions  of  that  Act 

List  of  Subjects  in  7  CFR  Part  1 

Administrative  practice  and 
procedures;  Witnesses. 

PART  1— ADMINISTRATIVE 
REGULATIONS 

Accordingly,  part  1,  title  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Antboritjr.  5  U.S.C  301,  unless  otherwiae 
noted. 

2.  A  new  $  1.219  is  added  to  subpart 
K  to  read  as  follows: 

SubfMTt  K— Appaarancaof  USOA 
Employaas  aa  WItnaaaaa  In  Judldai  or 
Admlniatnrtiva  Procaadinga 


|1.21t    Delegeticna. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c).  or  (d)  of  this  section,  thehead 
of  a  USDA  agency  may  delegate  his  or 
her  responsibilities  under  this  subpart, 
including  the  retirement  to  be  notified 
of  the  receipt  of  a  subpoena  as  provided 
in  §S  1.214(a)  and  1.216(a)  of  thU  part, 
to  employees  of  his  or  her  agency  as 
follows: 

(1)  In  the  National  office  of  the 
agency,  to  a  level  no  lower  than  two 
levels  below  the  agency  head; 

(2)  In  a  field  component  of  an  agency, 
to  a  level  no  lower  than  the  official  who 
heads  a  state  office. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Chief  of  the  Forest 
Service  may  delegate  his  responsibilities 
under  this  s\ibpart  as  follows: 

(1)  In  the  National  office  of  the  Forest 
Service,  to  a  level  no  lower  than  a 
Deputy  Chief  of  the  Forest  Service; 

(2)  In  a  field  component  of  the  Forest 
Service,  to  a  level  no  lower  than  a 
Regional  Forester  or  Station  Director. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  the  General  Counsel  may 
delegate  his  responsibilities  xinder  this 
subpart  as  follows: 

(1)  In  the  National  office  of  the  Office 
of  the  General  Counsel,  to  a  level  no 
lower  than  an  Assistant  General 
Counsel; 

(2)  In  the  field  component  of  the 
Office  of  the  General  Counsel,  to 
Regional  Attorneys  who  may  redelegate 


their  responsibilities  to  Associate 
Regional  Attorneys  and  Assistant 
Regional  Attorneys  who  report  to  them. 

la)  The  responsibiUties  assigDed  to 
heads  of  agencies  and  to  Assistant  and 
Under  Secretaries  in  S  1.214(b)(2)  of  this 
part  may  not  be  redelegated. 

Dona  this  17th  day  of  November,  19B3.  at 
Washington,  DC 
MikaE^. 
Secntary. 

[FR  Doc  03-29133  niad  11-29-03;  8:45  am] 
MiJNa  eooe  s*i»4Mi 

Soil  Conaarvation  Sarvioa 
7CFRPart623 

Emargancy  Watlanda  Raaarva  Program 

AGENCY:  Soil  Conservation  Service. 

USDA. 

ACTKM:  Interim  rule. 

SUMMARY:  The  Emergency  Supplemental 
Appropriations  for  Relief  From  the 
Major,  Widespread  Flooding  in  the 
Midwest  Act  of  1993  authorizes  the  use 
of  funds  appropriated  imder  the  Act, 
which  are  otherwise  available  for 
waterway  and  watershed  repair  under 
the  Emergency  Watershed  Protection 
Program  of  the  Soil  Conservation 
Service  (SCS).  to  restore  cropland, 
which  was  inundated  by  the  1993 
Midwest  floods,  to  wetlands  for  the 
purposes  of  the  Wetlands  Reserve 
Program  (WRP)  authorized  by  title  Xn  of 
the  Food  Security  Act  of  1985,  as 
amended.  This  rule  sets  forth  the 
policies,  procedures,  and  requirements 
of  the  Emergency  Wetlands  Reserve 
Program  (EWRP)  that  have  been 
established  to  implement  the  1993 
emergency  wetland  restoration  and 
conservation  provisions.  The  EWRP  «vill 
be  available  only  in  the  following  States: 
Illinois,  Iowa,  Kansas,  Minnesota, 
Missouri,  Nebraska,  South  Dakota,  and 
Wisconsin.  This  rule  does  not  affect  the 
poUdes,  procedures,  or  requirements  of 
the  Wetlands  Reserve  Program 
regulations  issued  by  the  Agricultural 
Stabilization  and  Conservation  Services. 
DATES:  November  26. 1993. 
COMMENT  DEAOUNE:  In  order  to  be 
considered,  comments  must  be 
submitted  in  writing  by  December  27, 
1993. 

ADDRESSES:  Send  written  comments  to 
Edward  G.  Riekert.  Director,  Watershed 


62496    Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Rules  and  Regulations 


Projects  Division.  SCS.  USDA.  P.O.  Box 

2890.  Washington.  DC  20013. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Edward  G.  Riekert,  telephone  (202)  720- 

3527. 

SUPR.EMENTARY  INFORMATION:  The  WRP 
was  established  under  the  authority  of 
sections  1237-1237f  of  the  Food 
Security  Act  of  1985,  as  amended,  16 
U.S.C.  3837-3837f.  and  is  administered 
by  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  pursuant 
to  regulations  found  at  7  CFR  part  703. 
Under  the  WRP,  persons  who  own 
croplands  and  other  related  lands  that 
have  wetland  characteristics  or  the 
potential  for  restoration  of  such 
characteristics  and  who  agree  to  the 
restoration  and  long-term  maintenance 
of  those  lands  as  wetlands  may  be 
eligible  to  enroll  the  lands  in  the  WRP 
and  receive  a  payment  for  the  long-term 
maintenance  easement  and  some  cost- 
sharing  assistance  for  the  restoration 
costs. 

The  Emergency  Supplemental 
Appropriations  for  Relief  From  Major. 
Widespread  Flooding  in  the  Midwest 
Act  of  1993,  Public  Law  103-75, 107 
Stat.  739,  provides  appropriations  for 
the  repair  of  "damages  to  the  waterways 
and  watersheds  resulting  from  the 
Midwest  floods  and  other  disasters  of 
1993"  under  the  Emergency  Watershed 
Protection  Program  of  the  SCS.  See  107 
Stat.  742.  That  section  of  the  emergency 
appropriations  legislation  further 
provides  that  if  the  Secretary  of 
Agriculture  "determines  that  the  cost  of 
land  and  levee  restoration  exceeds  the 
fair  market  value  of  an  affected 
cropland,  the  Secretary  may  use 
sufHcient  funds  provided  (under  this 
section)  to  accept  bids  from  willing 
sellers  to  enroll  such  cropland 
inundated  by  the  Midwest  floods  of 
1993  in  any  of  the  affected  States  in  the 
Wetlands  Reserve  Program  as 
authorized  by  subchapter  C  of  chapter  1 
of  subtitle  D  of  title  Xn  of  the  Food 
Security  Act  of  1985." 

Pursuant  to  the  delegations  of 
authority  of  the  Department  of 
Agriculture  contained  in  7  CFR  part  2, 
the  EWRP  will  be  administered  by  the 
SCS  as  an  adjunct  to  the  WRP 
administered  by  the  ASCS.  The  policies, 
procedures,  and  requirements  provided 
in  this  rule  are  separate  from  and  do  not 
affect  the  policies,  procedures,  and 
requirements  related  to  the  WRP  that  are 
contained  in  7  CFR  part  703  and 
administered  by  ASCS. 

Under  the  EWRP,  SCS  will  purchase 
wetland  conservation  easements  from 
persons  owning  cropland  that  was 
damaged  by  the  1993  Midwest  floods  if 
those  lands  have  the  potential  for 


restoration  to  wetland  conditions  with 
hydrologic  conditions  of  inundation  or 
saturation  of  the  soil  and  hydrophytic 
vegetation,  and  if  the  owner  voluntarily 
agrees  to  restore  and  maintain  those 
conditions.  The  functions  and  values  of 
the  wetlands  for  wildlife  habitat,  water 
quality  improvement,  flood  water 
retention,  floodway  enhancement, 
ground  water  recharge,  open  space, 
aesthetic  values,  and  environmental 
education.  Furthermore,  the  wetland 
conservation  easements  will 
permanently  prohibit  use  of  the  affected 
land  as  cropland.  Additionally,  the 
easement  shall  require  permanent 
maintenance  of  the  wetland  conditions, 
except  in  the  case  of  natural  disaster. 

Eligible  land  for  purchase  will 
include  fanned  wetlands  or  prior 
converted  wetlands  (converted  prior  to 
December  23, 1985),  together  with 
adjacent  lands  on  which  the  wetlands 
are  functionally  dependent  so  long  as 
the  likelihood  of  successful  restoration 
of  such  land  and  the  potential  wetland 
values  merit  inclusion  in  the  program 
with  reasonable  costs.  Farmed  wetlands 
are  lands  that  were  drained,  leveled,  or 
otherwise  manipulated  prior  to 
December  23, 1985  (the  effective  date  of 
the  Food  Security  Act  of  1985)  to  the 
extent  that  agricultural  crop  production 
was  made  possible,  but  which  continue 
to  exhibit  wetland  characteristics.  SCS 
will  also  consider  for  enrollment  in  the 
program: 

(1)  Fanned  wetlands  and  adjoining 
lands  with  substantial  wetland 
functions  that  are  enrolled  in  the 
Conservation  Reserve  Program  (CRP) 
administered  under  7  CFR  Part  1410 
and  were  severely  damaged  by  the  1993 
Midwest  floods; 

(2)  Other  lands  that  would  not 
otherwise  be  eligible  if  it  is  determined 
that  inclusion  in  the  program  would 
promote  the  wetland  values  of  the  land. 

The  SCS  State  Conservationist  will 
determine  (1)  the  estimated  costs  of 
restoring  the  affected  cropland  to 
productive  capacity  and  the  estimated 
costs  of  repairing  any  associated  levee, 
dike  or  other  floodwater  control 
systems:  and  (2)  the  fair  market  value 
(FMV)  of  the  affected  cropland  based  on 
an  "as  if  restored"  basis.  If  the  estimated 
costs  of  the  restoration  and  repair 
exceed  the  FMV  of  the  affected 
cropland,  the  land  will  be  eligible  to  be 
considered  for  enrollment  in  the  EWRP. 
If  the  land  is  determined  to  be  suitable 
for  enrollment,  the  SCS  State 
Conservationist  will  determine  the  FMV 
of  the  permanent  easement  offer  that 
will  be  made.  In  determining  the  costs 
of  cropland  restoration,  flood  control 
system  repair,  the  FMV  of  the  affected 
cropland,  and  the  FMV  of  the 


permanent  easement,  the  SCS  State 
Conservationist  may  use  reasonably 
available  information  from  appropriate 
sources  to  make  the  determinations. 

Owners  of  lands  determined  to  be 
eligible  for  enrolhnent  in  the  EWRP  and 
for  which  SCS  makes  an  offer  of 
enrollment  may  submit  a  bid  of 
acceptance  to  the  local  SCS  office. 

To  assure  maximum  benefits  to  the 
Federal  Government,  the  SCS  State 
Conservationist,  in  consultation  with 
the  U.S.  Fish  and  Wildlife  Service  and 
input  fit)m  a  technical  committee 
established  by  the  State  Conservationist, 
will  establish  a  ranking  process  to 
determine  the  priority  of  the  parcels 
offered  for  enrolhnent  into  the  EWRP. 
The  ranking  process  will  consider 
floodway  enhancement  and 
environmental  benefits  per  dollar  of 
government  expenditure  for  restoration 
and  easement  purchase.  The  State 
Conservationist  will  use  the  following 
criteria  to  establish  a  priority  ranking  for 
which  enrollment  in  the  EWRP  will  be 
offered  and  bids  of  acceptance  accepted: 

(1)  Protection  and  enhancement  of 
habitat  for  migratory  birds  and  wildlife, 
including  the  contribution  the 
restoration  may  make  to  the  recovery  of 
threatened  and  endangered  species. 

(2)  Floodway  expansion. 

(3)  Proximity  to  other  protected 
wetlands, 

(4)  Level  of  wetland  hydrologic 
conditions  that  could  potentially  be 
restored  under  the  EWRP, 

(5)  Wetland  functions  and  values. 

(6)  Likelihood  of  successful 
restoration  of  wetland  values, 

(7)  Cost  of  restoration  and  easement 
purchases,  and 

(8)  Other  factors  determined 
appropriate  by  SCS.  Land  behind  a 
levee  would  have  a  lower  priority  than 
land  where  a  levee  does  not  exist  or  will 
be  repaired. 

The  emergency  watershed  repair  and 
wetland  reserve  provisions  of  PubHc 
Law  103-75  were  passed  in  response  to 
the  devastating  cropland  losses  caused 
by  the  Midwest  floods  of  1993.  This 
disaster  requires  an  immediate  response 
to  relieve  flood  damages.  Complying 
with  the  normal  comment  procedures 
set  forth  in  the  Administrative 
Procedures  Act  would  delay  efforts  to 
assist  those  harmed  by  the  flood,  further 
aggravating  their  losses,  and  would, 
therefore,  be  contrary  to  the  public 
interest.  Because  of  the  urgency,  SCS 
has  determined  that  good  cause  exists  to 
make  this  rule  effective  immediately. 
However,  this  interim  rule  affords  the 
public  a  30-day  period  following  the 
effective  date  to  submit  written 
comments.  SCS  will  consider  all 
comments  submitted  in  a  timely  manner 
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and  will  amend  the  rule  if  justified  by 
the  comments.  Comments  should  be 
submitted,  in  writing,  to  the  individual 
listed  above  as  the  information  contact. 

This  interim/final  rule  is  issued  in 
conformance  with  Executive-Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  this  interim  rule: 

(1)  Would  have  an  annual  effect  on 

,  the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

The  purpose  of  the  EWRP  is  similar 
to  that  of  the  WRP.  that  is  to  restore 
certain  cropland  to  wetlands  and 
maintain  them  in  wetland  condition.  An 
environmental  assessment  was  prepared 
for  WRP  and  it  was  determined  that  the 
program  activities  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  im{>act  statement  was 
not  needed  for  the  WRP  and,  likewise, 
is  not  needed  for  this  program.  Copies 
of  the  environmental  assessment  for  the 
WRP  are  available  upon  request. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
because  it  involves  direct  payments  to 
individuals  and  not  to  State  and  local 
entities.  See  notice  related  to  7  CFR  part 
3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

The  information  collection 
requirements  of  the  interim  rule  at  7 
CFR  part  623  have  been  submitted  to 
0MB  for  approval  under  provisions  of 
44  U.S.C.  chapter  33  in  accordance  with 
0MB  emergency  procedures  set  forth  at 
5  CFR  1320.18.  An  OMB  control  number 
will  be  assigned  in  accordance  with 
these  procedures.  The  pubUc  reporting 
burden  for  the  information  collections 
that  would  be  required  for  compliance 
with  these  regulations  is  estimated  to 
average  22  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


List  of  Subjects  in  7  CFR  Part  623 

Administrative  practices  and 
procedures.  Compliance  procedures. 
Easements.  Natural  resources,  Technical 
assistance,  Wetlands  Reserve  Plan  of 
Operations. 

Interim  Rule 

Accordingly.  Title  VII  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  623  to  read  as 
follows: 

PART  623— EMERGENCY  WETLANDS 
RESERVE  PROGRAM 

623.1  Puqxwe  and  scope. 

623.2  Definitions. 

623.3  Eligible  person. 

623.4  Eligible  land. 

623.5  Ineligible  land. 

623.6  Transfer  of  lands  from  the  CRP  to  the 
EWRP. 

623.7  Terms  of  the  easement. 

623.8  Easement  value. 

623.9  Easement  priority. 

62  3.  TO  Application  to  participate. 

623.11  Obligations  of  the  landowner. 

623.12  Payments  to  landowners  by  SCS. 

623.13  Wetland  Reserve  Plan  of  Operations. 

623.14  Easement  modifications. 

623.15  Transfer  of  land. 

623.16  Monitoring  and  enforcement  of 
easement  terms  and  conditions. 

623.17  Violations  and  Remedies. 

623.18  Access  to  land. 

623.19  Assignments. 

623.20  Appeals. 

623.21  Scheme  and  device. 

623.22  Filing  of  false  claims. 

Authority:  16  U.S.C.  3837-3837f;  Pub.  L. 
103-75,  Chapter  1. 107  Stat.  739,  742. 

§  623.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part  set 
forth  the  policies,  procedures,  and 
requirements  for  the  Emergency 
Wetlands  Reserve  Program  (EWRP). 
Under  the  EWRP.  SCS  will  make  offers 
to  purchase  wetland  conservation 
easements  from  persons  owning 
croplands  that  were  damaged  by  the 
1993  Midwest  floods  if  those  lands  have 
the  potential  for  restoration  to  wetland 
conditions  and  if  the  owner  voluntarily 
agrees  to  restore  and  maintain  those 
conditions.  The  easements  are  to  be 
purchased  to  promote  the  restoration 
and  maintenance  of  wetland 
characteristics,  such  as  hydrologic 
conditions  of  inundation  or  saturation 
of  the  soil  and  hydrophytic  vegetation. 
The  functions  and  valuos  of  the 
wetlands  for  wildlife  habitat,  water 
quality  improvement,  flood  water 
retention,  floodway  enhancement, 
ground  water  recharge,  open  space, 
aesthetic  values,  and  environmental 
education  will  thus  be  promoted.  The 
wetland  conservation  easements  will 


permanently  prohibit  use  of  the  affected 
land  as  cropland.  Additionally,  the 
easement  shall  require  permanent 
maintenance  of  the  wetland  conditions, 
except  in  the  case  of  natural  disaster. 

(b)  The  EWRP  is  available  only  in  the 
following  States:  Illinois,  Iowa.  Kansas. 
Minnesota,  Missouri.  Nebraska.  South 
Dakota,  and  Wisconsin.  Certain 
cropland  areas  within  these  States  have 
been  determined  to  have  been 
inundated  by  the  Midwest  floods  of 
1993.  As  more  fully  defined  and 
described  in  this  part,  eligible  land  may 
include  farmed  wetlands  or  prior 
converted  wetlands  (wetlands  converted 
prior  to  December  23. 1985).  together 
with  adjacent  lands  on  which.the 
wetlands  are  functionally  dependent  so 
long  as  the  likelihood  of  successful 
restoration  of  such  land  and  the 
potential  wetland  values  merit  inclusion 
in  the  program  with  reasonable  costs. 

§623.2    Definitions. 

The  following  definitions  shall  be 
applicable  for  the  purposes  of  this  part: 

fa)  Agricultural  commodity— means 
any  crop  planted  and  produced  by 
annual  tilling  of  the  soil,  or  on  an 
annual  basis  by  one  trip  planters,  or 
alfalfa  and  other  multiyear  grasses  and 
legumes  in  rotation  as  approved  by  the 
Secretary.  For  purposes  of  determining 
crop  history,  as  relevant  to  eligibility  to 
enroll  land  in  the  program,  land  shall  be 
"considered  planted  to  an  agricultural 
commodity"  during  a  crop  year  if,  as 
determined  by  ASCS,  as  action  of  the 
Secretary  prevented  land  firom  being 
planted  to  the  commodity  during  the 
crop  year. 

(b)  Applicant — means  a  person  who 
submits  to  SCS  an  application  to 
participate  in  the  EWRP. 

(c)  Commodity  Credit  Corporation — a 
wholly  owned  government  corporation 
within  the  U.S.  Department  of 
Agriculture. 

(d)  Conservation  District  (CD)— means 
a  subdivision  of  a  State  or  local 
government  organized  pursuant  to 
applicable  State  law  to  promote  soil  and 
water  conser\'ation  practices. 

(e)  Conservation  Reserve  Program — 
means  the  program  under  which  long- 
term  payments  and  cost-share  assistance 
is  provided  to  individuals  to  establish 
permanent  vegetative  cover  on  cropland 
that  is  highly  erodible  or 
environmentally  sensitive. 

(0  Prior  converted  wetland^means 
wetland  that  has  been  drained,  dredged, 
filled,  leveled,  or  otherwise 
manipulated  (including  any  activity  that 
results  in  impairing  or  reducing  the 
flow,  circulation,  or  reach  of  water) 
prior  to  December  23, 1985,  for  the 
purpose,  or  that  has  the  effect,  of 
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making  the  production  of  agricultural 
commodities  possible  if  such 
production  would  not  have  been 
possible  but  for  such  action. 

(gl  Cost-share  payment— means  the 
payment  made  by  SCS  to  assist  program 
participants  in  establishing  the  practices 
required  in  a  WRPO. 

(n)  Chief— means  the  Chief  of  the  Soil 
Conservation  Service,  or  the  Chiefs 
designee. 

(i)  Easement — means  the  real  property 
interest  acquired  by  SCS  under  diis  part 
for  wetland  restoration  and  maintenance 
and  which  is  properly  filed  with  the 
appropriate  local  or  State  government 
official. 

(j)  Easement  area — means  the  land  to 
which  the  approved  wetland  restoration 
practices  and  wetland  conservation 
restrictions  are  to  be  applied. 

(k)  Fair  market  value  (F\fV)— means 
the  price  that  a  willing  seller  would 
accept  and  a  wiUing  buyer  would  pay  in 
an  open,  informed  transaction. 

(1)  Farmed  wetland — means  wetland 
that  was  drained,  dredged,  filled,  or 
otherwise  manipulated  prior  to 
December  23, 1985  to  the  extent  that  the 
production  of  agricultural  commodities 
was  made  possible,  but  which  continues 
to  meet  wetland  criteria  [refer  to  7  CFR 
12.32(a)(3)  for  descriptions  of  farmed 
wetlands). 

(m)  Floodwater  control  systems — 
means  dikes,  levees,  or  other  similar 
structural  measures  for  the  protection  of 
cropland  from  flooding. 

(n)  FWS— means  the  Fish  and  Wildlife 
Service  of  the  United  States  Department 
of  the  Interior. 

(o)  Local  SCS  office— means  the  office 
of  the  Soil  Conservation  Service  serving 
the  county  or  combination  of  counties 
in  which  the  landowner's  farm  or  ranch 
is  located. 

(p)  Participant— means  a  person(s) 
owning  land  subject  to  a  perfected 
easement  purchased  by  the  Soil 
Conservation  Service  under  this  part. 

(q)  Q^er— means  the  total  payment 
SCS  will  make  to  a  landowner  to 
purchase  an  easement. 

(r)  Permanent  easement — means  an 
easement  in  perpetuity. 

(s)  Substantially  altered  lands- 
means  lands  which  have  not  been  and 
are  not  now  wetlands  but  could  likely 
develop  wetland  characteristics  in  the 
future,  as  a  result  of  the  Midwest  floods 
of  1993. 

(t)  Prortice— means  the  wetland  and 
easement  area  development  restoration 
measures  agreed  to  in  the  WRPO  to 
accomplish  the  desired  program 
objectives. 

(u)  Technical  assistance — means  the 
assistance  provided  to  land  owners  to 
facilitate  implementation  of  the  WRPO. 


(v)  Wetland— means  land  that  (1)  has 
a  predominance  of  hydric  soils;  (2)  is 
inundated  or  saturated  by  surface  or 
groundwater  at  a  frequency  and 
duration  sufficient  to  support  a 
prevalence  of  hydrophytic  vegetation 
typically  adapted  for  life  in  saturated 
soil  conditions:  and  (3)  does  support  a 
prevalence  of  such  vegetation  under 
normal  circumstances. 

§623.3    Eligible  person. 

To  be  eligible  to  participate  in  the 
EWRP,  a  person  must  be  the  owner  of 
eligible  land  for  which  enrollment  is 
sought  and  must  have  been  the  owner 
of  such  land  for  at  least  the  preceding 
12  months  prior  to  the  time  the 
enrollment  offer  is  declared  by  SCS,  as 
provided  in  this  part.  The  person  shall 
provide  to  SCS  adequate  proof  of 
owmership  of  the  land.  SCS  may  waive 
the  12  month  ownership  requirement  if: 

(a)  The  land  was  acquired  by  will  or 
succession  as  a  result  of  the  death  of  the 
previous  owner;  or 

(b)  Adequate  assurances  haye  been 
presented  that  the  new  owner  of  such 
land  did  not  acquire  such  land  for  the 
purpose  of  placing  it  in  the  EWRP. 

S  623.4    Eligible  land. 

(a)  Except  as  otherwise  provided  in 
this  section,  land  is  eligible  for 
enrollment  in  the  EWRP  only  if  SCS 
determines  that  the  land: 

(1)  Was  inundated  by  the  Midwest 
floods  of  1993; 

(2)  If  restored  to  productive  condition, 
would  have  a  fair  market  value  that  is 
less  than  the  estimated  costs  of  restoring 
the  land  to  productive  condition  and 
repairing  related  floodwater  control 
systems; 

(3)  Is  likely  to  have  its  wetland  value 
restored  with  minimal  costs;  and 

(4)  Is  wetland  farmed  under  natiu-al 
conditions,  a  farmed  wetland  or  prior 
converted  wetland,  or  substantially 
altered  lands  which  are  cropland;  or 

(5)  Is  wetland  that  has  been  restored 
on  the  land  under  a  CRP  contract,  or 
under  a  Federal  or  State  wetland 
restoration  program  with  an  easement 
for  a  period  of  less  than  30  years. 

(b)  To  be  eligible  for  enrollment  in  the 
EWRP.  land  must  also: 

(1)  Be  determined  by  ASCS  to  have 
been  annually  planted  or  considered 
planted  to  an  agricultural  commodity  in 
at  least  1  of  the  5  previous  crop  years; 
or 

(2)  Be  land  under  a  CRP  contract,  in 
which  case,  the  land  need  only  to  have 
been  planted  to  an  agricultural 
commodity  during  2  of  the  1981  through 
1985  crop  years. 

(c)  Other  lands  may  be  considered 
eligible  if  the  inclusion  of  such  lands  in 


the  EWRP  easement  would  significantly 
add  to  the  functions  and  values  of  the 
wetlands  to  be  restored  under  this  part, 
as  determined  by  SCS. 

(d)  The  criteria  and  procedures 
contained  in  7  CFR  part  12  will  be  used 
to  identify  wetlands,  converted 
wetlands,  and  farmed  wetlands. 

§623.5    Ineligible  land. 

Notwithstanding  any  other  provisions 
of  this  part,  the  following  land  is  not 
eligible  for  enrollment  in  the  EWRP: 

(a)  Land  that  contains  either  timber 
stands  or  trees  established  in  connection 
with  a  CRP  contract; 

(b)  Lands  owned  or  acquired  by  an 
agency  of  the  Federal  Government; 

(c)  Land  already  subject  to  a  deed 
restriction  prohibiting  the  production  of 
agricultural  commodities  or  the 
alternation  of  existing  wetland 
hydrologic  conditions; 

(d)  Land  located  between  the  pre- 
flood  mainstem  levees  and  the  river;  or 

(e)  Land  that  was  restored  to  wetland 
conditions,  as  required  under  Part  12  of 
this  title,  to  mitigate  the  conversion  of 
wetland  to  cropland  use. 

§  623.6    Transfer  of  lands  from  the  CRP  to 
ttie  EWRP. 

Land  that  is  subject  to  an  existing  CRP 
contract  administered  under  7  CFR  parts 
704  and  1410  may  be  transferred  into 
the  EWRP  only  if: 

(a)  The  land  and  landowner(s)  meet 
the  requirements  of  this  part;  and 

(b)  The  application  for  transfer  into 
the  EWRP  is  approved  by  Commodity 
Credit  Corporation  (CCC).  if  found  to  be 
in  the  interest  of  the  program.  If  such 
transfer  is  requested  by  the  owner  and 
approved  by  CCC.  the  CRP  contract  for 
the  property  will  be  terminated  or 
otherwise  modified  subject  to  such 
terms  and  conditions  as  are  mutually 
agreed  by  the  landowmer.  CCC.  and  SCS. 

§  623.7    Terms  of  the  easement 

Landowners  will  grant  to  SCS  an 
easement  which  shall  run  with  the  land 
and  be  in  favor  of  SCS  and  its  assigns 
or  delegates.  The  easement  shall  require 
the  land  to  be  monitored  as  specified  by 
the  WRPO  to  promote  the  purposes  of 
this  part,  including  but  not  limited  to 
maintenance  of  the  restored  wetland  for 
entire  length  of  the  easement.  Such 
easement  shall:  (a)  be  a  permanent 
reserve  interest  easement;  (b)  require 
that  the  maintenance  of  the  land  be  in 
accordance  with  the  terms  of  the 
easement  and  with  the  terms  of  the 
WRPO  and  shall  be  the  responsibility  of 
the  owners  of  the  property  and  their 
successors  of  any  kind,  including,  but 
not  limited  to,  the  owners'  heirs  and 
assigns;  (c)  grant  to  SCS  a  right  of  access 
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in  favor  of  SCS  and  its  delegates,  assigns 
and  successors  of  any  kind,  to  the 
portion  of  the  property  which  is  subject 
to  the  provisions  of  the  easement. 
Maintenance  of  such  access  shall  be  the 
responsibility  of  the  owner  and  their 
successors  of  any  kind;  (dl  reserve  to 
SCS  the  right  to  permit  such  compatible 
uses  of  the  easement  area  as  may  be 
identified  in  the  WRPO;  (e)  reserve  to 
the  landowner  those  compatible  uses 
identified  in  the  WRPO  that  are 
permitted  to  be  pursued  by  the 
landowner;  (f)  be  signed  by  each  person 
with  an  interest  of  any  kind  in  the  land 
covered  by  the  easement;  (g) 
permanently  prohibit  use  of  the 
easement  area  for  cropland,  except  to 
harvest  an  agricultural  commodity 
planted  before  the  easement  is 
perfected;  and  (h)  require  permanent 
maintenance  of  the  wetland  conditions, 
except  in  the  case  of  natural  disaster. 

$6234    Easement  value. 

SCS  offers  for  easements  will  be  based 
on  the  fair  market  value,  as  determined 
by  the  SCS  State  Conservationist,  of  the 
land  covered  by  the  easements.  Fair 
market  value  will  be  based  on  post-flood 
conditions  as  if  reclaimed.  Land 
easement  values  will  be  determined  by 
the  State  Conservationist  in  consultation 
with  a  technical  committee.  A  technical 
committee  shall  included 
representatives  of:  ASCS,  Extension 
Service,  and  FWS.  Additionally,  the 
State  Conservationist  may  collect 
information  from  other  sources  as  he 
deems  necessary.  Coordination  between 
States  will  be  provided  by  the  Chief. 
SCS. 

S  623.9    Easement  priority. 

The  State  Conservationist,  in 
consultation  with  the  FWS  and  with 
input  from  a  technical  committee  and 
other  interested  Federal  agencies,  will 
establish  a  ranking  process  to  establish 
the  priority  of  parcels  offered  into  the 
EWRP.  This  process  will  rank  the 
floodway  enhancement  and 
environjnental  benefits  per  dollar  of 
government  expenditure  on  restoration 
and  easement  purchase.  The  factors  for 
determining  the  priority  for  selection 
will  consider  the  following: 

(a)  Protection  and  enhancement  of 
habitat  for  migratory  birds  and  wildlife, 
including  the  contribution  the 
restoration  may  make  to  the  recovery  of 
threatened  and  endangered  species, 

(b)  Floodway  expansion, 

(c)  Proximity  to  other  protected 
wetlands, 

(d)  Level  of  hydrology  restored, 

(e)  Wetland  function  or  values, 

(f)  Likelihood  of  successful  restoration 
of  wetland  values. 


(g)  Cost  of  restoration  and  easement 
purchase,  and 

(h)  CXher  factors  as  determined 
appropriate  by  SCS. 

§623.10    Application  to  participate. 

(a)  A  person  seeking  to  enroll  land  in 
the  EWRP  must  apply  for  enroltment  on 
an  approved  SCS  form.  The  application 
to  participate  must  be  filed  with  the 
local  SCS  field  office  during  an 
announced  period  for  such  submissions. 

(b)  A  person  submitting  an 
application  to  participate  shall  not  be 
obligated  to  accept  an  SCS  offer  to 
purchase  an  easement  if  one  is 
forthcoming. 

(c)  An  application  to  participate  must 
be  signed  by  all  owners  of  the  property 
or  their  duly  authorized 
representative(s). 

S  623.1 1    Obligations  of  the  landowner. 

(a)  All  owners  of  land  who  accept  an 
EWRP  offer  from  SCS  shall: 

(1)  Comply  with  the  terms  of  the 
easement. 

(2)  Comply  with  all  terms  and 
conditions  of  the  WRPO  for  the  full  life 
of  the  easement. 

(3)  Ensure  that  the  easement  granted 
to  SCS  is  superior  to  the  interest  of  all 
other  parties  who  may  have  an  interest 
in  the  easement  area,  except  as 
authorized  by  SCS.  Such  action  shall 
include,  but  not  be  limited  to,  obtaining 
a  written  statement  of  consent  to  such 

a  superior  easement  from  those  holding" 
a  security  interest  or  any  other 
encumbrance  or  the  land  covered  by  the 
easement.  Additionally,  the  landowner 
shall  perfect  the  easement  with  superior 
SCS  interest  in  accordance  with  State 
law. 

(4)  Agree  to  the  permanent  retirement 
of  the  aggregate  total  of  crop  acreage 
bases,  and  allotment  and  mandatory 
quota  on  the  farm  or  ranch  in  order  to 
maintain  the  base  allotment  on  quota 
acres  at  or  below  the  number  of  acres  of 
cropland  after  the  easement  has  been 
perfected. 

(5)  Not  allow  grazing  or  commercial 
use  of  the  land  covered  by  an  easement 
except  as  provided  for  in  the  WRPO,  or 
harvesting  of  any  agricultural 
commodity  produced  on  the  land 
subject  to  the  EWRP  easement. 

(6)  Comply  with  Federal  or  State 
noxious  week  laws  in  the  manner 
specified  in  the  WRPO. 

(7)  Control  other  identified  weed  and 
pest  species,  in  the  manner  specified  in 
the  WRPO. 

(8)  Be  responsible  for  repairs, 
improvements,  and  inspections  of  the 
WRPO  practices  as  necessary  to 
maintain  existing  public  drainage 
systems  when  the  land  is  restored  to  the 


condition  required  by  the  terms  of  the 
easement,  the  contract,  and  the 
^  easement. 

(9)  Be  permitted  to  control  public 
access,  in  accordance  with  the  WRPO, 
on  the  land  enrolled  in  the  program. 

(10)  Implement  any  additional 
provisions  that  are  required  by  SCS  in 
consultation  with  FWS  in  the  contract, 
WRPO,  or  easement,  in  order  to,  as 
determined  by  SCS.  facilitate  the 
administration  of  the  EWRP. 

(11)  Not  alter  the  vegetation,  except  to 
harvest  already  planted  crops  or  forage, 
or  hydrology  on  such  acres  subsequent 
to  perfection  of  the  easement  by  the 
landowner,  except  as  provided  for  in  the 
easement  or  WRPO. 

(12)  Be  responsible  for  the  long-term 
management  of  the  easement  in 
accordance  with  the  terms  of  the 
easement  and  related  agreements 
including  the  WRPO.  Owners  may  Alter 
into  agreements  with  Federal  or  State 
agencies  or  private  organizations  to 
assist  in  the  management  of  the 
easement  area.  No  SCS  funds  will  be 
provided  to  these  agencies  or 
organizations  for  management  expenses. 
Responsibility  for  management  of  the 
easement  shall  in  all  cases  remain  with 
the  owner  and  the  owner's  successors  of 
any  kind  regardless  of  whether 
arrangements  are  made  for  third-party 
management. 

(13)  Agree  that  each  person  with  an 
interest  in  the  land  covered  by  an 
easement  under  EWRP  shall  be  jointly 
and  severally  responsible  for 
compliance  with  the  WRPO.  the 
easement,  the  provisions  of  this  part, 
and  for  any  refunds  or  payment 
adjustment  which  may  be  required  for 
violation  of  any  terms  or  conditions  of 
the  WRPO,  the  easement,  or  provisions 
of  this  part. 

(14)  Refrain  from  taking  any  action  on 
the  easement  area  unless  specifically 
authorized  in  the  reserve  interest 
easement  or  the  WRPO;  and 

(15)  Secure  any  necessary  local.  State 
and  Federal  permits  prior  to 
commencing  restoration  of  the 
designated  area. 

(b)  In  addition,  program  participants 
and  their  successors  of  any  kind  may: 

(1)  Not  alter  wildlife  habitat  and  other 
natural  land  features  of  the  enrolled 
land  imless  authorized  by  the  WRPO. 

(2)  Apply  pesticides  or  fertilize  j  on 
enrolled  land  or  mow  such  land,  only  as 
provided  for  in  the  WRPO. 

(3)  Not  engage  in  any  activities  on 
other  land  on  the  farm  on  which  the 
easement  exists  that  will,  as  determined 
by  SCS;  (i)  alter  the  flow  of  siurface  or 
subsurface  water  into  or  out  of  the 
easement  area  except  as  specified  in  the 
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WRPO;  or  (iij  be  otherwise  inconsistent 
with  the  terms  of  the  easement. 

(c)  The  activities  of  any  person  on  the 
property  shall  be  considered  for 
purposes  of  this  section  to  be  the  actions 
of  the  program  participant.  However,  if 
the  SCS  determines  that  the  activities  of 
the  person  were  beyond  the  control  of 
the  program  participants.  SCS  may 
adjust  the  remedies  provided  for  in  this 
part  to  the  extent  determined  consistent 
with  program  goals.  Obligations  created 
by  the  easement  shall  run  with  the  land 
and  shall  bind  all  persons  having  an 
interest  in  the  property  at  any  time 
whether  such  interest  is  created  by 
death  of  the  owner,  sale,  assignment,  or 
otherwise. 

§623.12    Payments  to  landowners  by  SCS. 

(a)  SCS  will  share  the  cost  with 
landowners  of  rehabilitating  the 
enrolled  land  in  the  EWRP  as  provided 
in  the  WRPO.  The  amount  of  the  cost- 
share  as.sistance  shall  be  specified  in  the 
contract.  Eligible  costs  for  such  cost- 
share  assistance  by  SCS  shall  only 
include  those  costs  which  SCS 
determines  are  appropriate  and  shall  be 
subject  to  the  following  restrictions: 

(1)  The  State  Conservationist  will 
establish  cost-share  rates  of  between  75 
to  100  percent  of  the  historical  cost  of 
establishing  or  installing  the  practices 
speciiHed  in  the  WRPO;  or  pay  the 
average  cost  of  establishing  the  practices 
specified  in  the  WRPO.  based  on  the 
historical  cost  of  establishing  the 
practices  in  the  State: 

(2)  Cost-share  payments  may  be  made 
only  upon  a  determination  that  an 
approved  practice  or  an  identifiable  unit 
of  the  practice  has  been  completed  in 
compliance  with  SCS  approved 
standards  and  specifications;  and 

(3)  Cost-share  payments  may  not  be 
made  for  the  maintenance  of  the 
practice  except  as  specifically  permitted 
in  writing  by  the  State  Conservationist. 

(b)  Notwithstanding  paragraph  {a)(3) 
of  this  section,  cost  share  payments  may 
be  authorized  for  the  replacement  or 
restoration  of  practices  for  which  cost 
share  assistance  has  been  previously 
allowed  under  the  EWRP.  but  only  if; 

(1)  Replacement  or  restoration  of  the 
practice  is  needed  to  meet  the  objectives 
for  which  the  easement  was  established; 
and 

(2)  The  failure  of  the  original  practice 
was  due  to  reasons  beyond  the  control 
of  the  participant. 

(c)(1)  SCS  shall  pay  the  amount 
agreed  upon  by  SCS  and  the  landowner 
for  the  purchase  of  the  easement  in  a 
lump-sum  amount  after  the  easement  is 
perfected  in  compliance  with  State  law, 
except  in  the  case  of  paragraph  (c)(2)  of 
this  section. 


(2)  For  all  easements,  SCS  shall  pay 
no  more  than  75  percent  of  the  total 
easement  price  pending  completion  of 
the  practices  to  restore  the  wetlands  as 
provided  under  the  WRPO.  The 
remaining  amount  shall  be  paid  when 
SCS  determines  the  restoration  is 
complete* 

(d)  After  an  easement  is  perfecied. 
SCS  will  reimburse  landowners  for  fair 
and  reasonable  expenses  incurred  for 
title  searches,  filing  expenses,  and 
related  costs,  as  determined  by  SCS. 

§  623.1 3    Wetlands  reserve  plan  of 
operations. 

(a)  After  SCS  has  accepted  the 
applicant  for  enrollment  in  the  program, 
a  WRPO  will  be  developed  by  the 
landowner  and  SCS,  in  consultation 
with  FWS. 

(b)  The  WRPO  shall: 

(1)  Include  an  aerial  photo  displaying 
the  land  offered  for  enrollment; 

(2)  Specify  the  manner  in  which  tlie 
eligible  land  shall  be  restored,  operated, 
and  maintained  to  accompHsh  the  goal 
of  the  program,  including,  but  not 
limited  to:  (i)  measures  to  control 
noxious  weeds  and  insect  pests  in  order 
to  comply  with  applicable  Federal,  or 
State  noxious  weed  and  pest  control 
laws;  and  (ii)  measures  to  control  other 
specified  species  of  weeds,  insects  or 
pests; 

(3)  Specihr  compatible  land  uses  for 
personal  enjoyment  for  which  the 
landowner  may  be  compensated.  These 
compatible  land  uses  shall  be  reserved 
to  the  landowner  in  the  easement.  Such 
uses  may  include,  among  others:  (1) 
recreational  use,  hunting  and  fishing; 
(ii)  manage  timber  production  including 
harvesting;  and  (iii)  managed  haying  or 
grazing  consistent  with  the  goals  of  the 
program; 

(4)  Set  out  cost  estimates  of  the 
practices  required  by  the  WRPO.  the 
offer  for  the  easement,  and  other 
reimbursement  costs; 

(5)  Identify  access  routes  to  be 
maintained  for  wetland  restoration 
activities  and  future  management  and 
easement  monitoring  in  connection  with 
the  land  to  be  enrolled; 

(6)  Make  provisions  deemed 
necessary  for  maintaining  public 
drainage  systems  if  present  on  lands 
subject  to  the  WRPO; 

(7)  Contain  scheduled 
implementation  dates  for  restoration 
practices; 

(8)  Contain  other  provisions  or 
limitations  as  SCS,  in  consultation  with 
the  FWS,  determines  to  be  necessar>'. 

(c)  SCS  in  consultation  with  FWS  will 
collect  bom  Stale  or  Federal  agencies 
whatever  additional  information  is 
deemed  necessary  for  the  development 
of  the  WRPO  with  the  landowner. 


(d)  The  WRPO  must  be  signed  by  SCS, 
FWS.  Conservation  District  (CD),  and 
the  Iandowner(s).  However,  if  agreement 
between  SCS  and  FWS,  or  CD  at  the 
local  level  is  not  reached  within  20 
calendar  days,  the  WRPO  shall  be 
developed  by  the  State  Conservationist 
of  SCS  in  consultation  with  FWS  or  CD. 

(e)  The  WRPO  may  Hquire  that  a 
temporary  vegetative  or  water  cover  be 
established  on  the  property  if  immediate 
establishment  of  a  permanent  cover  is 
not  practicable  or  otherwise  desirable. 

(0  The  terms  of  an  approved  WRPO 
shall  not  relieve  the  program  participant 
of  any  obligation  or  term  imposed  or 
provided  for  in  the  contract,  the 
easement,  or  this  part. 

(g)  WRPO.  where  appropriate,  will 
provide  for  the  development  of  a  tree 
planting  plan  with  the  assistance  of  the 
FS  or  State  forestry  agency. 

(h)  The  WRPO,  where  appropriate, 
will  provide  for  the  development  by 
SCS  of  detailed  plans  for  weed  control, 
structural  measures  and  their  operation, 
vegetation  establishment  and 
management,  and  other  measures  as 
needed. 

(i)  Revisions  of  the  WRPO  to  enhance 
or  protect  the  value  for  which  the 
easement  was  established  may  be  made 
at  any  time  at  the  request  of  either  SCS, 
FWS,  the  owner  and  upjon  the 
concurrence  of  all  three  parties. 

§  623. 1 4    Easement  modifications. 

After  the  easement  has  been 
perfected,  no  change  will  be  made  in  the 
easement  without  a  written  request  by 
the  participant  and  the  written  consent 
of  the  Chief.  Approval  may  be  granted 
to  achieve  the  goals  of  EWRP  or 
facilitate  the  practical  administration 
and  management  of  the  easement  area  or 
the  program  and  the  approval  will  not 
adversely  affect  the  functions  and 
values  for  which  the  easement  was 
established.  A  modified  easement  shall 
be  perfected  in  accordance  with  State 
law  and  SCS  superior  interest  shall  be 
reserved  by  the  landowner  in 
accordance  with  §§  623.7  and 
623.11(a)(3). 

§623.15    Transfer  of  land. 

(a)  If  a  new  owner  purchases  or 
obtains  the  right  and  interest  in.  or  right 
to  occupancy  of,  the  land  subject  to  a 
EWRP  easement,  such  new  owner  shall 
be  subject  to  the  terms  and  conditions 
of  the  easement.  The  participant  who  is 
the  signatory  to  the  easement  shall  be 
entitled  to  receive  all  remaining 
payments,  if  any,  for  the  purchase  of  the 
easement.  Eligible  cost-share  payments 
shall  be  made  to  the  participants,  with 
respect  to  costs  actually  incurred. 
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(b)  Upon  the  transfer  of  the  property 
subject  to  an  EWRP  easement,  any 
remaining  cost-share  payments  shall  be 
paid  to  the  new  owner  or  purchaser 
only  if  the  new  owner  or  purchaser 
becomes  a  party  to  the  WRPO  within  60 
days  of  the  perfection  of  the  deed 
transferring  title  to  the  new  owner.  Such 
payments  shall  be  paid  in  the  manner 
agreed  to  by  the  participant  and  the 
buyer.  The  new  owner  or  purchaser 
shall  be  responsible  for  assuring 
completion  of  all  measures  and 
practices  required  by  the  contract  and 
the  WRPO. 

(c)  Any  transfer  of  the  property  prior 
to  the  perfection  of  the  easement  shall 
void  any  SCS  offer  or  WRPO  unless  the 
new  owner  agrees  to  accept  the  offer 
within  60  days  of  the  perfection  of  the 
deed  transferring  the  land  to  the  new 
owner. 

S  623.1 6    Monitoring  and  enforcement  of 
easement  terms  and  conditions. 

(a)  SCS  or  its  representative  shall  be 
permitted  to  inspect  each  easement  area 
at  any  and  all  times  determined 
necessary  by  SCS  to  ensure  that: 

(1)  Structural  and  vegetative 
restoration  work  are  properly 
maintained: 

(2)  The  wetlands  and  adjacent  upland 
habitat  of  the  easement  area  is  being 
managed  as  required  in  the  WRPO  and 
the  terms  of  the  easement;  and 

(3)  Uses  of  the  area  are  consistent 
with  the  terms  and  conditions  of  the 
easement  and  the  WRPO. 

(b)  If  an  owner  or  other  interested 
party  is  unwilling  to  voluntarily  correct, 
in  a  timely  manner,  deficiencies  in 
compliance  with  the  terms  of  the 
WRPO.  the  EWRP  easement,  or  any 
related  agreements.  SCS  may  at  the 
expense  of  any  person  who  is  subject  to 
the  EWRP  easement  correct  such 
deficiency.  Such  SCS  action  shall  be  in 
addition  to  other  remedies  available  to 
SCS. 

(c)  Monitoring  and  enforcement 
responsibilities  may  be  delegated  by 
SCS  at  any  time  to  other  Federal  or  State 
agencies.  Landovmers  may  transfer 
management  responsibilities  only  to 
Federal.  State,  or  local  agencies  or 
private  organizations  that  have  been 
approved  by  SCS  in  advance  as  having 
the  appropriate  authority,  expertise,  and 
resources  necessary  to  carry  out  such 
delegated  responsibilities. 

§623.17    Violations  and  remedies. 

(a)  If  a  violation  of  the  terms  and 
conditions  of  the  contract,  the  WRPO.  or 
the  recorded  EWRP  easement  occurs, 
the  easement  shall  remain  in  force  and 
SCS  may: 

(1)  Require  the  owner  to  fully  restore 
the  easement  area  to  fulfill  the  terms 


and  conditions  of  the  easement  and 
WRPO;  and 

(2)  Require  the  owner,  who  received 
payments  from  SCS  for  any  purpose 
under  this  part,  to  refund  all  or  part  of 
such  payments  received  together  with 
interest,  as  determined  appropriate  by 

(b)  If  an  owner  fails  to  carry  out  the 
terms  and  conditions  of  an  easement, 
appropriate  legal  action  may  be 
initiated.  The  owner  of  the  property 
shall  reimburse  SCS  for  all  costs 
incurred  including,  but  not  limited  to. 
legal  fees. 

§623.18    Access  to  land. 

In  order  to  determine  eligibihty  and 
compliance  with  respect  to  this  part, 
representatives  of  the  Department,  or 
designee  thereof,  shall  have  the  right  of 
access  to: 

(a)  Land  which  is  the  subject  of  an 
application  made  in  accordance  with 
this  part. 

(b)  Land  which  is  subject  to  an 
easement  made  in  accordance  with  this 
part,  and 

(c)  Records  of  the  participant  showing 
status  of  all  ownership  interest  in  lands 
subject  to  this  part. 

§623.19    Assignments. 

Any  participant  entitled  to  any  cash 
payment  under  this  program  may  assign 
the  right  to  receive  such  cash  payments, 
in  whole  or  in  part. 

§623.20    Appeals. 

(a)  A  participant  in  the  EWRP  may 
obtain  a  review  of  any  administrative 
determination  concerning  land 
eligibility,  development  of  a  WRPO,  or 
any  adverse  determination  imder  this 
part  in  accordance  with  the 
administrative  appeal  regulations 
provided  in  part  614  of  this  title. 

(b)  Before  a  person  may  seek  judicial 
review  of  any  action  taken  under  this 
part,  the  person  must  exhaust  all 
administrative  appeal  procedures  set 
forth  in  paragraph  (a)  of  this  section, 
and  for  purposes  of  judicial  review,  no 
decision  shall  be  a  final  agency  action 
except  a  decision  of  the  Chief  of  SCS 
under  these  procedures.  No  adverse 
action  will  be  taken  against  a  participant 
under  this  part  until  the  administrative 
appeals  have  been  exhausted. 

§  623.21    Scheme  and  devica. 

(a)  If  it  is  determined  by  SCS  that  a 
landowner  has  employed  a  scheme  or 
device  to  defeat  the  purposes  of  this 
part,  any  part  of  any  program  payment 
otherwise  due  or  paid  such  landowner 
during  the  applicable  period  may  be 
withheld  or  be  required  to  be  refunded 
with  interest  thereon,  as  determined 


appropriate  by  SCS.  and  the  conti^ct 
with  the  landowner  may  be  terminated. 
In  such  a  case.  SCS  may  also  continue 
to  hold  the  easement  interest  acquired 
under  this  part. 

(b)  A  scheme  or  device  includes,  but 
is  not  hmited  to,  coercion,  fraud, 
misrepresentation,  depriving  any  other 
person  of  payments  for  cost-share 
practices  or  easements  for  the  purpose 
of  obtaining  a  payment  to  which  a 
person  would  otherwise  not  be  entiUed. 

(c)  An  owner  of  land  subject  to  this 
part  who  succeeds  to  the 
responsibilities  under  this  part  shall 
report  in  writing  to  SCS  any  interest  of 
any  kind  in  the  land  subject  to  this  part 
that  is  retained  by  a  previous 
participant.  Such  interest  includes  a 
present,  future  or  conditional  interest, 
reversionary  interest  or  any  option, 
future  or  present,  with  respect  to  such 
land  and  any  interest  of  any  lender  in 
such  land  where  the  lender  has,  will,  or 
can  obtain,  a  right  of  occupancy  to  such 
land  or  an  interest  in  the  equity  in  such 
land  other  than  an  interest  in  the 
appreciation  in  the  value  of  such  land 
occurring  after  the  loan  was  made.  A 
failure  of  full  disclosure  will  be 
considered  a  scheme  or  device  under 
this  section. 

§623.22    Filing  of  false  claims. 

If  it  is  determined  by  SCS  that  any 
participant  has  knowingly  supplied 
false  information  or  has  knowingly  filed 
a  false  claim,  such  participant  shall  be 
ineligible  for  any  payment  under  this 
part.  False  information  or  false  claims 
include  claims  for  payment  for  practices 
which  do  not  meet  the  specifications  of 
the  applicable  WRPO.  Any  amounts 
paid  under  these  circumstances  shall  be 
refunded,  together  with  interest  as 
determined  by  SCS,  and  any  amounts 
otherwise  due  such  participant  shall  be 
withheld. 

Signed  this  19th  day  of  November,  1993,  in 
Washington,  DC 

James  R.  Lyons. 

Assistant  Secretary  for  Natural  Resources  and 
Environment. 
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SUMMARY:  This  rule  establishes  an  order 
implementing  a  national  program  for 
fluid  milk  promotion  and  consumer 
education.  The  program  will  be  funded 
by  a  mandatory  assessment  on  fluid 
milk  products  processed  and  marketed 
commercially  in  consumer-type 
packages  by  fluid  milk  processors  in  the 
48  contiguous  States.  The  order  is 
authorized  by  the  Fluid  Milk  Promotion 
Act  of  1990.  as  amended  by  the  Fluid 
Milk  Promotion  Act  Amendments  of 
1993. 

The  order  was  approved  by  at  least  50 
percent  of  the  fluid  milk  processors 
voting  in  the  referendum,  held  October 
12-21, 1993.  and  by  fluid  milk 
processors  voting  in  the  referendum  that 
marketed  60  percent  or  more  of  the 
volume  of  fluid  milk  products  marketed 
in  the  United  States  by  all  processors  of 
fluid  milk  during  the  representative 
period  of  May  1993. 
EFFECTIVE  DATE:  December  10. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  O.  Tanner.  Head.  Promotion  and 
Research  Staff,  room  2734.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  720-6909. 
SUPPLEMENTARY  INFORMATION:  Prior 
dociunents  in  this  proceeding: 

Invitation  to  Submit  Comments  and 
Notice  of  Public  Meeting:  Issued  April 
16,  1993;  published  April  21,  1993  (58 
PR  21512). 

Proposed  Rule  and  Notice  of 
Referendum:  Issued  August  30. 1993; 
published  September  3.  1993  (58  FR 
46877). 

Final  rule;  Procedure  for  Conduct  of 
Referenda  and  Rules  of  Practice 
Governing  Proceedings  on  Petitions  to 
Modify  or  to  be  Exempted  from  an 
Order;  Issued  August  30.  1993; 
published  September  3. 1993  (58  FR 
46761). 

This  final  order  is  authorized  under 
the  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX.  subtitle  H.  of  the  Food. 
Agncuhure.  Conservation,  and  Trade 
Act  of  1990);  (Pub.  L  101-624).  which 
was  enacted  on  November  28. 1990.  and 
amended  on  August  11. 1993  (Pub.  L 
103-72).  hereinafter  referred  to  as  the 
Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  efliect. 
This  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  1999K  of  the  Act.  any  person 
subject  to  a  fluid  milk  promotion  order 
may  file  with  the  Secretary  a  petition 
stating  that  the  order,  any  provisions  of 
the  order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  the  order  or  to  be 
exempted  bom  the  order.  A  person 
subject  to  an  order  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  most  cxurent  information 
available  indicates  that  there  currently 
are  about  620  fluid  milk  processors  In 
the  48  contiguous  States.  This  final  rule 
exempts  about  40  percent  of  these 
processors  on  the  basis  that  they  process 
and  distribute  no  more  than  500,000 
pounds  of  fluid  milk  products  per 
month.  Small  businesses  in  the  fluid 
milk  processing  industry  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  employing  fewer  than  500 
employees.  Under  the  fluid  milk 
promotion  order,  most  of  the  fluid  milk 
processors  who  would  be  subject  to  the 
provisions  of  the  order  would  be 
classified  as  small  entities. 

The  promotion  order  requires  each 
fluid  milk  processor  who  processes  and 
markets  commercially  over  500.000 
pounds  of  fluid  milk  products  per 
month  to  remit  20  cents  {>er 
hundredweight  of  such  products. 
Initially,  such  collections  will  occur 
only  for  six  months  during  the  first  30 
months  the  order  is  effective,  and  total 
about  $55  million.  Because  the  20-cent 
rate  amounts  to  less  than  2  percent  of 
the  per  hundredweight  cost  of  raw  milk 
to  affected  processors,  the  economic 
impact  of  the  assessment  will  not  be 
significant. 

While  this  final  rule  imposes  certain 
recordkeeping  requirements  on  fluid 
milk  processors,  any  information 
required  under  this  rule  would  be 
readily  available  firom  records  currently 
maintained  by  all  processors.  Thus,  any 


increased  recordkeeping  resulting  from 
this  rule  would  be  insignificant. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Pap>erwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  forms  and  reporting 
and  recordkeeping  requirements  that  are 
included  in  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  were  assigned 
OMB  No.  0581-0093,  except  for  Board 
member  nominee  information  sheets 
that  were  previously  assigned  OMB  No. 
0505-0001.  This  action  sets  forth  the 
provisions  of  the  final  order  which 
establishes  a  national  program  for  fluid 
milk  promotion  to  be  funded  by  fluid 
milk  processors.  Information  collection 
requirements  in  these  regulations 
include: 

(1)  A  periodic  report  by  each  fluid 
milk  processor.  The  estimated 
maximum  number  of  respondents  who 
are  subject  to  monthly  reporting 
requirements  is  365.  They  would  submit 
one  report  for  each  of  the  second 
throu^  seventh  months  of  the  first  30 
months  of  the  program,  and  then  report 
monthly  if  the  program  is  continued. 
Since  fluid  milk  processors  who  process 
and  distribute  not  more  than  500.000 
pounds  of  fluid  milk  products  per 
month  are  exempted  from  the  order,  an 
estimated  additional  255  exempt 
processors  would  submit  only  one 
response  for  each  fiscal  period  (no  more 
frequently  than  once  per  year).  The 
estimated  average  reporting  burden  is  30 
minutes  per  response. 

(2)  A  nominee  background  statement 
foma  for  Board  member  nominees.  Tlie 
estimated  number  of  respondents  for 
this  form  is  60  during  the  first  year  of 
the  program  and  approximately  20 
annually  thereafter.  Each  respondent 
would  submit  one  response  per  year, 
with  an  estimated  average  reporting 
burden  of  60  minutes  jier  response. 

(3)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  order.  The  estimated 
maximum  number  of  recordkeepers 
necessary  to  comply  with  this 
requirement  is  620.  each  of  whom  will 
have  an  estimated  average  annual 
burden  of  6  hours. 

It  should  be  noted  that  under  the  law 
the  promotion  program  expires  at  the 
end  of  1996. 

Background 

The  Act  authorizes  the  Secretary  of 
Agriculture  (Secretary)  to  establish  a 
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national  fluid  milk  promotion  program. 
This  program  ivill  be  funded  by  an 
assessment  on  fluid  milk  processors. 
Milk  processors  who  process  and 
market  over  500.000  pounds  of  milk  per 
month  will  be  required  to  remit  20  cents 
per  hundredweight. 

The  Act  provided  for  the  submission 
of  a  proposal  to  establish  a  nuid  milk 
promotion  order  by  processors 
marketing  at  least  30  percent  of  the 
volume  of  fluid  milk  products  marketed 
by  all  processors  within  the  48 
contiguous  states.  The  Secretary 
publislMd  the  proposed  order  on  April 
21. 1993,  and  a  public  meeting  was  held 
April  29. 1993.  to  provide  an 
opportunity  for  interested  persons  to 
question  proponents  regarding  the 
proposal.  In  addition,  written  comments 
were  invited,  to  be  submitted  no  later 
than  May  21. 1993. 

A  proposed  rule  and  notice  of 
referendum  was  issued  cm  August  30. 
1993.  and  published  on  September  3, 
1993  (58  FR  46877).  summarizing  and 
responding  to  the  comments  received, 
and  containing  the  provisions  of  the 
proposed  rule  on  which  fluid  milk 
processors  were  to  vote.  At  the  same 
time,  a  final  rule  setting  forth  the 
procedure  for  conduct  of  referenda  and 
rules  of  practice  governing  proceedings 
on  petitions  to  modify  or  to  be 
exempted  from  an  order  also  was  issued 
and  published. 

Additioaal  Fiadings 

Pursuant  to  5  U.S.C.  553.  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  U 
will  require  a  significant  amount  of  time 
for  the  National  Fluid  Milk  Processor 
Promotion  Board  to  be  nominated, 
selected,  and  begin  to  function. 
Proponents  of  the  program  have 
requested  that  it  become  operational  as 
soon  as  possible  so  that  educational  and 
promotional  activities  can  be  in  place  as 
soon  as  possible.  Therefore,  to  assure 
the  timely  implementation  of  this  Order, 
this  Gnal  rule  shall  be  effective  on 
December  10. 1993. 

List  of  Sub)ects  in  7  CFR  Part  1160 
Milk.  Fluid  milk  products.  Pitunotlon. 

For  the  reasons  set  forth  in  the 
preamble,  title  7  of  the  Code  of  Federal 
Regulations  is  hereby  amended  by 
adding  part  1160  to  read  as  follows: 


PART  1160-FLUIO  HRLK  PROMOTION 
PROGRAM 

Sut)part-Fluid  Mitk  Proeiolion  Order 
Definitions 

Sec 

1160.101  Act 

1160.102  Department 

1160.103  Secretary. 

1160.104  United  States. 

1160.105  Boaiti. 

1160.106  Person. 

1160.107  Fluid  milk  prtMhict 

1160.108  Fluid  milk  processor. 

1160.109  Milk. 

1160.110  Class  I  price. 

1160.111  Promotion. 

1160.112  Research. 

1160.113  Fiscal  period. 

1160.114  Eligible  organization. 

1160.115  Milk  marketing  area. 

1 1 60. 1 1 6  Initial  referendum. 

1160.117  Continuation  referendum. 

National  Fluid  Milk  Processor  Promotion 
Board 

1160.200 
1160.201 
1160.202 
116a203 
116a204 
1160205 
1160206 
1160.207 


Establishment  and  membership. 

Term  of  office. 

Nominations. 

Nominee's  agreement  to  serve. 

Appointment 

Vacancies. 

PFOCaduTB. 

Compensation  and 
reimbursement 

1 160.208  Powers  of  the  Board. 

1160.209  Duties  of  the  Board. 

1160.210  Expenses. 

1160.211  Assessments. 

1 1 60. 2 1 2  Influencing  governmental  action. 

1160.213  Adjustment  of  accounts. 

1160.214  Chaiges  and  penalties. 

Pnwioliaa.  Consumer  Educatkm  and 
Research 

1160.301    Promotion,  cofmimer  education 
and  research. 

Reports,  Books  and  Records 

1160.401     Reports. 
1160402    Books  and  records. 
1160.403    Confidential  treatment 

Miscellaneous 

1160.501  Continuation  Referenda. 

1 160.502  Proceedings  after  suspension  or 
tennination. 

1160.503  E£fect  of  suspension,  tennination 
or  amendment 

1160.504  Personal  liability. 

1 160.505  Patents,  copyrights.  Inventions 
and  publications. 

1180506    Amendments. 

1160.507  Report. 

1160.508  Separability. 
Authority:  7  U.S.C  6401-6417. 

Subpart-fluMI  MM(  Promotkm  Order 
Definitions 

Siieaioi   Act 

Act  means  the  Fluid  Milk  Promotion 
Act  of  1990.  Subtitle  H  of  Title  XIX  of 
the  Food.  Agriculture.  Conservation. 


and  Trade  Act  of  1990,  Public  Law  101- 
624.  7  U.S.C  6401-6417.  and  any 
amendments  thereto 

Slieaitt   Departmwit 

Deportment  means  the  United  States 
Department  of  AgricuhiirB. 

S  1160.103    Secretary. 

Secretary  means  the  Secretary  of 
AgricUture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

§ll6ai04   United  SMes. 

United  States  means  the  48 
contiguous  states  in  the  continental 
United  States  and  the  District  of 
Columbia,  except  that  United  States 
means  the  50  states  of  the  United  States 
of  America  and  the  District  of  Columbia 
under  the  following  provisions:  the 
petition  and  review  under  section 
1999K  of  the  Act.  enforcement  under 
section  1999L  of  the  Act.  and 
investigations  and  power  to  subporaa 
under  section  1999M  of  the  Act 

$116ai05    Board. 

Board  means  the  National  Processor 
Advertising  and  Promotion  Board 
established  pursuant  to  7  U.S.C 
6407(b)(1)  and  this  subpart  (hereinafter 
known  as  the  National  Fluid  Milk 
Processor  PromoUoo  Board  or  Board). 


$1160.106 

Person  means  any  Individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative  or  other  entity. 

S  1160.107    Fluid  mUk  product 

(a)  Fluid  milk  product  means  any  of 
the  following  products  in  fluid  or  frozen 
form:  milk,  skim  milk,  lowfat  milk,  milk 
drinks.  buttermiU:.  filled  milk,  and 
milkshake  and  ice  milk  mixes 
containing  less  than  20  percent  total 
solids,  including  any  sirch  products  that 
are  flavored,  cultured,  modified  with 
added  nonbt  milk  solids,  concentrated 
(if  in  a  consumer-type  package),  or 
reconstituted. 

(b)  Fluid  milk  product  does  not 
include  evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  specifically 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  milk  solids,  and  whey. 

$1160.108    nuid  mOk  processor. 

(a)  Fluid  milk  processor  means  any 
person  who  processes  and  markets 
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commercially  fluid  milk  products  in 
consumer-type  packages  in  the  United 
States,  except  that  the  term  fluid  milk 
processor  shall  not  include  in  each  of 
the  respective  fiscal  periods  those 
persons  who  process  and  market  not 
more  than  500,000  pounds  of  such  fluid 
milk  products  during  the  representative 
month  set  forth  below: 

(1)  For  the  first  fiscal  period,  the 
representative  month  shall  be  May  1993; 

(2)  For  the  second  fiscal  period,  the 
representative  month  shall  be  the  month 
that  the  Secretary  uses  as  the 
representative  month  in  the  conduct  of 
the  continuation  referendum;  and 

(3)  For  each  additional  fiscal  period, 
the  representative  month  shall  be  the 
first  month  of  the  fiscal  period. 

(b)  Any  person  who  did  not  qualify  as 
a  fluid  milk  processor  for  a  fiscal  period 
because  of  the  500,000-pound  limitation 
shall  not  later  qualify  as  a  fluid  milk 
processor  during  that  fiscal  p)€riod  even 
though  the  monthly  volume  limitation 
is  later  exceeded  during  that  period. 

(c)  Any  {>erson  who  qualified  as  a 
fluid  milk  processor  for  a  fiscal  period 
and  whose  monthly  marketings  of  fluid 
milk  products  later  become  500,000 
poimds  or  less  shall  no  longer  qualify  as 
a  fluid  milk  processor  during  that  fiscal 
period  beginning  with  the  month  in 
which  the  marketings  first  dropped 
below  the  volume  Umitation. 

(d)  For  the  purpose  of  determining 
qualification  as  a  fluid  milk  processor, 
each  processor  of  fluid  milk  products 
shall  report  for  the  representative  month 
of  each  fiscal  period  the  hundredweight 
of  fluid  milk  products  processed  and 
marketed  by  Uie  processor. 

11160.109  Milk. 

Milk  means  any  class  of  cow's  milk 
produced  in  the  United  States. 

11160.110  Clasalprtce. 

Class  I  price  is  the  price  that  is 
established  for  Class  I  milk  in  each 
marketing  area  under  milk  marketing 
orders  authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended.  7  U.S.C  601-674. 

§1160.111    Pronwtton. 

Promotion  means  the  following 
activities: 

(a)  Consumer  Education,  which 
means  any  program  utilizing  public 
relations,  advertising  or  other  means 
devoted  to  educating  consimiers  about 
the  desirable  characteristics  of  fluid 
milk  products  and  directed  toward 
increasing  the  general  demand  for  fluid 
milk  products. 

(b)  Advertising,  which  means  any 
advertising  or  promotion  program 
involving  only  fluid  milk  products  and 


directed  toward  educating  consumers 
about  the  positive  attributes  of  fluid 
milk  and  increasing  the  general  demand 
for  fluid  milk  products. 

11160.112  Research. 

(a)  Research  means  market  research 
limited  to  the  support  of  promotion  and 
consimier  education  efforts. 

(b)  Research  does  not  include 
research  directed  to  product 
characteristics  such  as  nutrients; 
product  development  including  new 
products;  improved  technology  in 
production,  manufacturing  or 
processing;  or  any  other  efforts  not 
directly  applicable  to  measuring  or 
increasing  the  effectiveness  of 
promotion  and  consumer  education 
activities  in  expanding  sales  of  fluid 
milk  products. 

11160.113  Fiscal  period. 

Fiscal  period  means  prior  to  a 
continuation  referendum,  the  initial 
period  of  up  to  30  months  that  this 
subpart  is  effective.  Thereafter,  the  fiscal 
period  shall  be  such  annual  period  as 
the  Board  may  determine,  except  that 
the  Board  may  provide  for  a  lesser  or 
greater  period  as  it  may  find  appropriate 
for  the  period  immediately  after  the 
initial  fiscal  period  to  assure  continuity 
of  fiscal  periods  until  the  beginning  of 
the  first  aimual  fiscal  period. 

(1160.114    Eligible  organization. 

Eligible  organization  means  an 
organization  eUgible  to  nominate 
members  of  the  Board  and  which  meets 
the  following  criteria: 

(a)  Is  a  nonprofit  organization 
pursuant  to  section  501(c)  (3),  (5),  or  (6) 
of  the  Internal  Revenue  ci)de  (26  U.S.C 
501(c)  (3),  (5),  or  (6)); 

(b)  Is  governed  by  a  board  comprised 
of  a  majority  of  fluid  milk  processors; 
and 

(c)  Represents  fluid  milk  processors 
on  a  national  basis  whose  members 
process  more  than  50  percent  of  the 
fluid  milk  products  processed  and 
marketed  within  the  United  States. 

§1160.115    Milk  mariietlng  area. 

Milk  marketing  area  means  each  area 
within  which  milk  being  marketed  is 
subject  to  a  milk  marketing  order  issued 
pursuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  7 
U.S.C.  601-674,  or  applicable  state  laws. 

§1160.116    initial  referendum. 

Initial  referendum  means  the 
referendum  among  fluid  milk  processors 
that  the  Secretary  conducted  prior  to  the 
effective  date  of  this  subpart. 


§1160.117    Continuation  referendunt. 

Continuation  referendum  means  that 
referendum  among  fluid  milk  processors 
that  the  Secretary  shall  conduct  as 
provided  in  §  1160.501. 

National  Fluid  Milk  Processor 
Promotion  Board 

§1160.200    Establishment  and 
memt>er8hip. 

(a)  There  is  hereby  established  a 
National  Fluid  Milk  Processor 
Promotion  Board  of  20  members,  15  of 
whom  shall  represent  geographic 
regions  and  five  of  whom  shall  be  at- 
large  members  of  the  Board.  To  the 
extent  practicable,  members 
representing  geographic  regions  shall 
represent  fluid  milk  processing 
operations  of  differing  sizes.  No  fluid 
milk  processor  shall  be  represented  on 
the  Board  by  more  than  one  member. 
The  at-large  members  shall  include  at 
least  three  fluid  milk  processors  and  at 
least  one  member  from  the  general 
public.  Except  for  the  member  or 
members  from  the  general  public, 
nominees  appointed  to  the  Board  must 
be  active  owners  or  employees  of  a  fluid 
milk  processor.  The  failure  of  such  a 
member  to  own  or  work  for  the  fluid 
milk  processor  with  whom  the  member 
was  associated  at  the  time  of  his  or  her 
appointment  to  the  Board  shall 
disqualify  that  member  for  membership 
on  the  Board  for  the  remainder  of  that 
term. 

(b)  In  selecting  the  IS  Board  memberis 
who  represent  geographic  regions,  one 
member  shall  be  selected  from  each  of 
the  following  regions: 

Region  1.  Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont. 

Region  2.  New  York  and  New  Jersey. 

Region  3.  Delaware,  Maryland,  Pennsylvania, 
Virginia,  and  the  District  of  Columbia. 

Region  4.  Georgia,  North  Carolina  and  South 
Carolina. 

Region  S.  Florida. 

Region  6.  Ohio  and  West  Virginia. 

Region  7.  Michigan,  Minnesota,  North 
Dakota.  South  Dakota  and  Wisconsin. 

Region  8.  Illinois  and  Indiana. 

Region  9.  Alabama,  Kentucky,  Louisiana, 
Mississippi  and  Tennessee. 

Region  10.  Texas. 

Region  11.  Arkansas,  Iowa.  Kansas,  Missouri, 
Nebraska  and  Oklahoma. 

Region  12.  Arizona,  Colorado,  New  Mexico, 
Nevada,  and  Utah. 

Region  13.  Idaho,  Montana,  Oregon, 
Washington  and  Wyoming 

Region  14.  Northern  California  which  shall 
be  composed  of  the  Northern  California 
Marketing  Area  and  the  South  Valley 
Marketing  Area  as  defined  by  the 
Stabilization  and  Marketing  Plan,  as 
amended,  issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2, 
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Part  3.  Kmion  21.  of  the  California  Food 
and  Agriculture  Code,  effective  February  3, 
1992. 
Region  15.  Southern  California  which  shall 
be  composed  of  the  Southern  California 
Marketing  Area  as  defined  by  the 
Stabilization  and  Marketing  Plan,  as 
amended,  issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2. 
Part  3.  Division  21.  of  the  California  Food 
and  Agricuiture  Code,  effective  February  3. 
1992. 

§1160.201    Tenn  Of  Office. 

(a)  The  members  of  the  Board  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the 
initial  Board  shaU  serve  proportionately, 
for  terms  of  one  year,  two  years,  and 
three  years,  as  determined  by  the 
Secretary.  The  terms  of  all  Board 
members  shall  expire  upon  tlie 
suspension  or  termination  of  the  order 
except  as  provided  in  §  1160.502. 

(b)  No  member  shall  serve  more  than 
two  consecutive  terms,  except  that  any 
member  who  is  appointed  to  serve  for 
an  initial  term  of  one  or  two  years  shall 
be  eligible  to  be  reappointed  for  a  3-year 
term. 

S  1160.202   Nominations. 

Nominations  for  members  of  the 
Board  shall  be  made  in  the  following 
manner 

(a)  The  Secretary  shall  soHcit 
nominations  for  the  initial  Board  from 
individual  fluid  milk  processors  and 
other  interested  parties,  including 
eligible  organizations.  Fluid  milk 
processors  and  other  interested  parties 
may  submit  nominations  for  positions 
on  the  Board  for  regions  in  which  they 
are  located  or  market  fluid  milk,  and  for 
at-Iaxge  members.  Eligible  oi^anizatioos 
may  submit  a  slate  of  nominees  for  seats 
in  all  regions  and  for  at-Iarge  members. 

(b)  After  die  appointment  of  the  initial 
Board,  the  Secretary  shall  announce  at 
least  180  days  in  advance  of  the 
expiration  of  members'  terms  that  such 
terms  are  expiring,  and  shall  solicit 
nominations  for  such  positions  in  the 
manner  described  in  paragraph  (a)  of 
this  section.  Nominations  for  such 
positions  should  be  submitted  to  the 
Secretary  not  less  than  120  days  prior  to 
the  expiration  of  members'  terms. 

$11 80.209    Nominee's  agreement  to  serve. 
Each  nominee  for  Board  membership 
must  file  with  the  Secretary  at  the  time 
of  nomination  a  written  agreement  to 
serve  on  the  Board  if  appointed. 

§1160.204    Appointment 

From  the  nominations  made  pursuant 
to  §  116a202.  the  Secretary  shall 
appoint  the  members  of  the  Board  on 


the  basis  of  representation  provided  for 
in  §§1160.200  and  1160.201. 

§1160l205    Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Board,  the  Secretary  shall  appoint  a 
successor  from  the  most  recent  list  of 
nominations  made  by  individual  fluid 
milk  processors  and  other  interested 
parties,  including  eligible  organizations, 
for  the  Board,  or  from  nominations 
made  by  the  Board. 

§1160.206    Procedure. 

(a)  A  majority  of  the  members  shall 
constitute  a  quorum  at  a  properly 
convened  meeting  of  the  Board.  Any 
action  of  the  Board  shall  require  the 
concurring  votes  of  at  least  a  majority  of 
those  present  and  voting.  The  Board 
shall  establish  rules  concerning  timely 
notice  of  meetings. 

(b)  The  Board  may  take  action  upon 
the  concurring  votes  of  a  majority  of 
members  by  mail,  telephone,  telegraph, 
or  other  means  of  electronic 
communication  when,  in  the  opinion  of 
the  chairperson  of  the  Board,  such 
action  must  be  taken  before  a  meeting 
can  be  called.  Action  taken  by  this 
emergency  procedure  is  valid  only  if  all 
members  are  notified  and  provideid  the 
opportunity  to  vote  and  any  telephone 
vote  is  confirmed  promptly  in  writing. 
Any  action  so  taken  shall  have  the  same 
force  and  effect  as  though  such  action 
had  been  taken  at  a  properly  convened 
meeting  of  the  Board. 

§1160.207    Compensation  and 
reimtMjrsemenL 

The  members  of  the  Board  and 
trustees,  if  any.  named  under 
§  1160.502,  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  necessary  and  reasonable  expenses 
incurred  by  them  in  the  performance  of 
their  duties  under  this  subpart. 

§1160.206    Poivers  o(  the  Board. 

The  Board  shall  have  the  following 
powers: 

(a)  To  receive  and  evaluate,  or  on  its 
own  initiative  develop,  and  budget  for 
plans  or  projects  to  educate  consumers 
and  promote  the  use  of  fluid  milk 
products  and  to  make  recommendations 
to  the  Secretary  regarding  such 
proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its 
terms  and  provisions: 

(c)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart: 

(d)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  subpart; 


(e)  To  employ  such  persons  as  the 
Board  deems  necessary  and  determine 
the  duties  and  compensation  of  such 
persons; 

(f)  To  contract  with  eligible 
organizations  or  other  persons  to 
conduct  activities  authorized  pursuant 
to  this  subpart; 

(g)  To  select  committees  and 
subconunittees  of  the  Board  members,  to 
adopt  bylaws,  and  to  adopt  such  rules 
for  the  conduct  of  its  business  as  it  may 
deem  advisable; 

(h)  To  recommend  to  the  Secretary 
amendments  to  this  subpart;  and 

(i)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  plan  or  project,  funds 
collected  through  assessments 
authorized  under  §  1160.211  in.  and 
only  in,  obligations  of  the  United  States 
or  any  agency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  accoimt  or  certificate  of  deposit 
of  a  bank  that  is  a  member  of  the  Federal 
Reserve  System,  or  in  obligations  fully 
guaranteed  as  to  principal  and  interest 
by  the  United  States. 

§1160.200    Dutie«ofUMB<Mrd. 

The  Board  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
its  members  a  chairperson,  who  may 
serve  for  a  term  of  one  year  and  not 
more  than  two  consecutive  terms,  and  to 
select  such  other  officers  as  may  be 
necessary: 

(b)  To  prepare  and  submit  to  the 
Secretary  for  approval  a  budget  for  each 
fiscal  period  of  the  anticipated  expenses 
and  disbursements  in  the  administration 
of  this  subpart,  including  a  description 
of  and  the  probable  costs  of  consumer 
education,  promotion  and  research 
projects.  However,  for  the  initial  fiscal 
period,  the  budget  shall  be  such  sum  as 
piay  be  collected  from  assessments  paid 
during  that  period; 

(cj  To  develop  and  submit  to  the 
Secretary  for  approval  promotion  and 
consumer  education,  and  research  plans 
or  projects: 

(d)  To  the  extent  practicable,  cany  out 
consumer  education  and  promotion 
programs  under  §  1160.301  in  such  a 
manner  as  to  ensure  that  advertising 
coverage  in  each  of  the  regions  defined 
in  §  1160.200  is  proportionate  to  funds 
collected  from  each  such  region: 

(e)  To  disseminate  information  to 
fluid  milk  processors  or  eligible 
organizations; 

(f)  To  maintain  minutes,  books  and 
records  that  accurately  reflect  all  of  the 
acts  and  transactions  of  the  Board, 
which  shall  be  available  to  the  Secretary 
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for  inspection  and  audit,  and  prepare 
and  promptly  report  minutes  of  each 
Board  meeting  to  the  Secretary  and 
submit  such  reports  from  time  to  time 
to  the  Secretary  as  the  Secretary  may 
prescribe,  and  to  account  with  respect  to 
the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 

(g)  To  enter  into  contracts  or 
agreements,  with  the  approval  of  the 
Secretary,  with  such  persons  and 
organizations  as  the  Board  may  approve 
for  the  development  and  conduct  of 
activities  authorized  under  this  subpart 
and  for  the  payment  of  the  cost  thereof 
with  funds  collected  through 
assessments  pursuant  to  §  1160.211  and 
income  from  such  assessments.  Any 
such  contract  or  agreement  shall 
provide  that: 

(1)  The  contractors  shall  develop  and 
submit  to  the  Board  a  plan  or  project 
together  with  a  budget(s)  showing  the 
estimated  cost  of  such  plan  or  project; 

(2)  Any  such  plan  or  project  shall  be 
adopted  upon  approval  of  the  Secretary; 
and 

(3)  The  contracting  party  shall  keep 
accurate  records  of  all  of  its  transactions 
and  make  periodic  reports  to  the  Board 
of  all  activities  conducted  pursuant  to 
the  contract  or  agreement,  and  provide 
accounts  of  all  funds  received  and 
expended,  and  such  other  reports  as  the 
Secretary  or  the  Board  may  require.  The 
Secretary  or  employees  of  the  Board 
periodically  may  audit  the  records  of 
the  contracting  parties; 

(h)  For  the  initial  fiscal  period,  the 
Board  shall  contract,  to  the  extent 
practicable  and  subject  to  the  approval 
of  the  Secretary,  with  an  eligible 
organization  to  carry  out  the  provisions 
of  this  subpart; 

(i)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
and  an  accounting  for  funds  received 
and  expended; 

(j)  To  have  an  audit  of  its  financial 
statements  conducted  by  a  certified 
public  accountant  in  accordance  with 
generally  accepted  auditing  standards, 
at  the  end  of  the  first  15  months  of  the 
initial  fiscal  period,  at  the  end  of  the 
initial  fiscal  period,  and  at  least  once 
each  fiscal  period  thereafter  as  well  as 
at  such  other  times  as  the  Secretary  may 
request,  and  to  submit  a  copy  of  each 
such  audit  report  to  the  Secretary; 

(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Board  and 
committees  of  the  Board,  including 
actions  conducted  under  §  1160.206(b), 
as  is  given  to  such  Board  or  committee 
members  in  order  that  the  Secretary,  or 
a  representative  of  the  Secretary,  may 
attend  such  meetings; 


(1)  To  submit  to  the  Secretary  such 
information  pursuant  to  this  subpart  as 
may  be  requested; 

(m)  The  Board  shall  take  reasonable 
steps  to  coordinate  the  collection  of 
assessments,  and  promotion,  education, 
and  research  activities  of  the  Board, 
with  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C 
4504(b));  and 

(n)  The  Board  shall  conduct 
advertising  using  third  parties  only 
through  contracts  which  shall  prohibit 
the  third  party  from  selling,  offering  for 
sale,  or  otherwise  making  available 
advertising  time  or  space  to  private 
industry  members  conducting  brand- 
name  advertising  which  immediately 
precedes,  follows,  appears  in 
juxtaposition,  or  appears  in  the  midst  of 
Board-sponsored  advertising. 

f  1160.210    Expenses. 

(a)  The  Board  is  authorized  to  incur 
such  expenses  (including  provision  for 
a  reasonable  reserve)  as  the  Secretary 
finds  are  reasonable  and  hkely  to  be 
incurred  by  the  Board  for  its 
administration,  and  to  enable  it  to 
exercise  its  powers  and  perform  its 
duties  in  accordance  with  the 
provisions  of  this  subpart;  except  that, 
after  the  Board's  first  year,  it  shall  not 
spend  on  its  administration  more  than 
5  percent  of  the  assessments  collected 
during  any  fiscal  period  subsequent  to 
the  initial  fiscal  period.  Such 
administrative  expenses  shall  be  paid 
from  assessments  collected  pursuant  to 
§1160.211. 

(b)  The  Board  shall  reimburse  the 
Secretary  for  administrative  costs 
incurred  by  the  Department  from 
assessments  collected  pursuant  to 
§1160.211. 

(c)  Within  30  days  after  funds  are 
remitted  from  Regions  14  and  15,  the 
Board  shall  provide  a  grant  of  80%  of 
such  funds  to  the  entity  authorized  by 
the  laws  of  the  State  of  California  to 
conduct  an  advertising  program  for  fluid 
milk  products  in  that  State  for  the 
purpose  of  implementing  a  coordinated 
advertising  program  in  the  markets 
within  those  regions.  Such  grant  shall 
be  provided  with  the  approval  of  the 
Secretary  on  the  following  conditions: 

(1)  The  granted  funds  shall  be  utilized 
to  implement  a  fluid  milk  promotion 
campaign  within  the  markets  within 
those  regions.  Verification  of  the 
implementation  of  this  program  shall  be 
provided  to  the  Board. 

(2)  The  Board  shall  ensure  that  the 
recipients  of  these  funds  implement  a 
research  and  evaluation  program  to 
determine  the  effect  of  such  program  on 


consumption  of  fluid  milk  within  the 
region. 

(3)  The  recipient  of  these  funds  must 
provide  to  the  Board  data  from  the 
research  and  evaluation  programs  so 
that  the  Board  can  determine  the  effect 
of  the  program  on  consumption  of  fluid 
milk. 

S  1160.211    Assessments. 

(a)  (1)  Each  fluid  milk  processor  shall 
pay  to  the  Board  or  its  designated  agent 
an  assessment  of  $.20  per 
hundredweight  of  fluid  milk  products 
processed  and  marketed  commercially 
in  consiuner-type  packages  in  the 
United  States  by  such  fluid  milk 
processor;  Pfovided,  however.  That  for 
the  initial  fiscal  period  the  assessment 
due  piu^uant  to  this  section  shall  be 
paid  only  on  fluid  milk  products 
marketed  during  the  second  through  the 
seventh  months  of  that  fiscal  period. 
Producer-handlers  required  to  pay 
assessments  under  section  113(g)  of  the 
Dairy  Production  Stabilization  Act  of 
1983  (7  U.S.C.  4504(g)),  and  not  exempt 
under  §  1160.108,  shall  also  pay  the 
assessment  under  this  subpart.  No 
assessments  are  required  on  fluid  milk 
products  exported  from  the  United 
States.  If  the  Board  is  not  in  place  by  the 
date  the  first  assessments  are  to  be 
collected,  the  Secretary  shall  have  the 
authority  to  receive  assessments  on 
behalf  of  the  Board,  and  shall  remit  such 
assessments  to  the  Board  when  it  is 
convened. 

(2)  Within  30  days  after  the  effective 
date  of  this  subpart,  the  Secretary  shall 
announce  the  establishment  of  the 
assessment  each  month  in  the  Class  I 
price  aimouncement  in  each  milk 
marketing  area  by  adding  it  to  the  Class 
I  price  for  the  following  month.  In  the 
event  the  assessment  is  suspended  for  a 
given  month,  the  Secretary  shall  inform 
all  fluid  milk  processors  of  the 
suspension  in  the  Class  I  price 
announcement  for  that  month.  The 
Secretary  shall  also  inform  fluid  milk 
processors  marketing  fluid  milk 
products  in  areas  not  subject  to  milk 
marketing  orders  administered  by  the 
Secretary  of  the  establishment  or 
suspension  of  the  assessment. 

(3)  Each  processor  responsible  for 
remitting  an  assessment  shall  remit  it  to 
the  Board  not  later  than  the  last  day  of 
the  month  following  the  month  that  the 
assessed  milk  was  marketed. 

(b)  Such  assessments  shall  not: 

(1)  Reduce  the  prices  paid  under  the 
Federal  milk  marketing  orders  issued 
under  section  8c  of  the  Agricultural 
Adjustment  Act  (7  U.S.C.  608c), 
reenacted  with  amendments  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937; 
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(2)  Otherwise  be  deducted  from  the 
amounts  that  handlers  must  pay  to 
producers  for  fluid  milk  products  sold 
to  a  processor,  or 

(3)  Otherwise  be  deducted  from  the 
price  of  milk  paid  to  a  producer  by  a 
handler,  as  determined  by  the  Secretary. 

(c)  Money  remitted  to  the  Board  or  the 
Board's  designated  agent  shall  be  in  the 
form  of  a  negotiable  instrument  made 
payable  to  the  Board  or  its  agent,  as  the 
case  may  be.  Processors  must  mail 
remittances  and  reports  specified  in 
§§  1160.108. 1160.211(a)(1),  1160.213, 
1160.214,  and  1160.401  to  the  location 
designated  by  the  Board  or  its  agent. 

5 1 160.212  Influencing  governmental 
action. 

No  funds  collected  by  the  Board 
under  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
governmental  policy  or  action,  except  to 
recommend  to  the  Secretary 
amendments  to  this  subpart. 

51 160.213  Adjustment  of  accounts. 

Whenever  the  Board  or  the  Secretary 
determines  through  an  audit  of  a 
processor's  reports,  records,  books  or 
accounts  or  through  some  other  means 
that  additional  money  is  due  the  Board 
or  to  such  processor  from  the  Board,  the 
Board  shall  notify  that  person  of  the 
amount  due  or  overpaid.  If  the  processor 
owes  money  to  the  Board,  it  shall  remit 
that  amount  by  the  next  date  for 
remitting  assessments  as  provided  in 
§1160.211.  If  the  processor  has 
overpaid,  that  amount  shall  be  credited 
tQ  its  account  and  applied  against 
amounts  due  in  succeeding  months. 

5 1 1 60.21 4  Charges  and  penalties. 

(a)  Late-payment  charge.  Any  unpaid 
assessments  shall  be  increased  1.5 
percent  each  month  beginning  with  the 
day  following  the  date  such  assessments 
were  due.  Any  remaining  amount  due, 
which  shall  include  any  unpaid  chaises 
previously  made  pursuant  to  this 
section,  shall  be  increased  at  the  same 
rate  on  the  corresponding  day  of  each 
month  thereafter  until  paid.  For  the 
purpose  of  this  section,  any  assessment 
determined  at  a  date  later  than 
prescribed  by  this  subpart  because  of 
the  failure  of  a  processor  to  submit  a 
report  to  the  Board  when  due  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the 
report  had  been  filed  when  due.  The 
receipt  of  a  payment  by  the  Board  will 
be  based  on  the  earlier  of  the  postmark 
date  or  the  actual  date  of  receipt. 

(b)  Penalties.  The  Secretary  may 
assess  any  person  who  violates  any 
provision  of  this  subpart  a  civil  penalty 
of  not  less  than  $500  nor  more  than 


$5,000  for  each  such  violation.  In  the 
case  of  a  willful  failure  to  pay  an 
assessment  as  required  by  this  subpart, 
in  addition  to  the  amount  due,  the 
Secretary  may  assess  an  additional 
penalty  of  not  less  than  $10,000  nor 
more  than  $100,000  for  each  such 
violation.  The  amount  of  any  such 
penalty  shall  accrue  to  the  United 
States,  which  may  recover  such  amount 
in  a  civil  suit.  The  remedies  provided  in 
this  section  are  in  addition  to,  and  not 
exclusive  of,  other  remedies  that  may  be 
available  by  law  or  in  equity. 

Promotion,  Consumer  Education  and 
Research 

§  1 1 60.301    Promotion,  consumer 
education  and  research. 

(a)  The  Board  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  plans  or  projects 
authorized  in  §§  1160.208  and  1160.209. 
Such  plans  or  projects  shall  provide  for 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
consumer  education,  promotion  and 
research  activities  with  respect  to  fluid 
milk  products;  and 

(2)  The  evaluation  of  consumer 
education,  promotion  and  research 
activities  implemented  under  the 
direction  of  the  Board,  and  the 
communication  of  such  evaluation  to 
fluid  milk  processors  and  the  public. 

(b)  The  Board  shall  periodically 
review  or  evaluate  each  plan  or  project 
authorized  under  §  1160.301(a)  to 
ensure  that  it  contributes  to  an  effective 
program  of  promotion,  consumer 
education  and  research.  If  the  Board 
finds  that  any  such  plan  or  project  does 
not  further  the  purposes  of  the  Act,  the 
Board  shall  terminate  that  plan  or 
project. 

(c)  No  plan  or  project  authorized 
under  §  1160.301(a)  may  employ  unfair 
or  deceptive  acts  or  practices  with 
respect  to  the  quality,  value  or  use  of 
any  competing  product. 

(d)  No  plan  or  project  authorized 
under  §  1160.301(a)  may  make  use  of  a 
brand  or  trade  name  of  a  fluid  milk 
product,  except  that  this  paragraph  does 
not  preclude  the  Board  from  offering 
program  material  to  commercial  parties 
to  use  under  such  terms  and  conditions 
as  the  Board  may  prescribe,  subject  to 
approval  by  the  Secretary. 

Reports.  Books  and  Records 

§1160.401    Reports. 

Each  fluid  milk  processor  marketing 
milk  and  paying  an  assessment  under 
§  1160.211  shall  be  required  to  report 
upon  the  remittance  of  such 
assessments  such  information  as  the 


Board  or  the  Secretary  may  require. 
Such  information  shall  include  but  not 
be  limited  to  the  following: 

(a)  The  quantity  of  fluicf  milk 
products  marketed  that  is  subject  to  the 
collection  of  the  assessment; 

(b)  The  amount  of  assessment 
remitted; 

(c)  The  reason,  if  necessary,  why  the 
remittance  is  less  than  the  number  of 
hundredweights  of  milk  multiplied  by 
20  cents;  and 

(d)  The  date  any  assessment  was  paid. 

S 1 1 60.402    Books  and  records. 

Each  person  subject  to  this  subpart 
shall  maintain  and  make  available  for 
inspection  by  agents  of  the  Board  and 
the  Secretary  such  books  and  records  as 
are  necessary  to  carry  out  the  provisions 
of  this  subpart  and  the  regulations 
issued  hereunder,  including  such 
records  as  are  necessary  to  verify  any 
reports  required.  Such  books  and 
records  shall  be  retained  for  at  least  two 
years  beyond  the  fiscal  period  of  their 
applicability. 

S  1160.403    Confldenttal  treatment 

(a)  All  persons,  including  agents  and 
former  agents  of  the  Board,  all  officers 
and  employees  and  all  former  officers 
and  employees  of  the  Department,  and 
all  officers  and  all  employees  and  all 
former  officers  and  employees  of 
contracting  agencies  having  access  to 
commercial  or  financial  information 
obtained  from  such  books,  records  or 
reports  under  the  Act  and  this  subpart 
shall  keep  such  information 
confidential,  and  not  make  it  available 
to  Board  members.  Only  those  persons, 
«s  determined  by  the  Secretary,  who 
have  a  specific  need  for  such 
information  in  order  to  effectively 
administer  the  provisions  of  this  subpart 
shall  have  access  to  such  information.  In 
addition,  they  shall  disclose  only  that 
information  the  Secretary  deems 
relevant,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
discretion,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  section,  however,  shall 
be  deemed  to  prohibit: 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
processors,  individuals,  groups  of 
individuals,  partnerships,  corporations, 
associations,  cooperatives,  or  other 
entities  subject  to  this  subpart  or 
statistical  data  collected  bom  such 
sources,  which  statements  do  not 
identify  the  information  furnished  by 
anv  such  parties,  and 

(2)  The  publication,  at  the  direction  of 
the  Secretary,  of  the  name  of  any 
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processor,  individuals,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  other  entity 
that  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  the 
subpart  so  violated. 

(b)  Except  as  otherwise  provided  in 
this  subpart,  information  obtained 
under  this  subpart  may  be  made 
available  to  another  agency  of  the 
Federal  Government  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law  and  if  the 
head  of  the  agency  has  made  a  .vritten 
request  to  the  Secretary  specifying  the 
particular  information  desired  and  the 
law  enforcement  activity  for  which  the 
information  is  sought. 

(c)  Any  person  violating  this  section, 
on  conviction,  shall  be  subject  to  a  fine 
of  not  more  than  $1 ,000  or  to 
imprisonment  for  not  more  than  1  year, 
or  both,  and  if  such  person  is  an  agent 
of  the  Board  or  an  officer  or  employee 
of  the  Department  shall  be  removed 
from  office. 

(d)  Nothing  in  this  subsection 
authorizes  the  Secretary  to  withhold 
information  from  a  duly  authorized 
committee  or  subcommittee  of  Congress. 

Miscellaneous 

$11 60.501    Continuation  referenda 

(a)  At  the  request  of  the  Board,  but  not 
later  than  one  month  after  the  initial 
fiscal  period,  the  Secretary  shall 
conduct  a  referendum  among  those 
persons  who  the  Secretary  determines 
were  fluid  milk  processors  during  a 
representative  period,  as  determined  by 
the  Secretary,  to  determine  whether  the  _ 
order  should  be  suspended  or 
terminated. 

(b)  The  Secretary  at  any  time  may 
conduct  a  referendum  among  those 
persons  who  the  Secretary  determines 
were  fluid  milk  processors  during  a 
representative  period,  as  determined  by 
the  Secretary,  on  whether  to  suspend  or 
terminate  the  order.  The  Secretary  shall 
hold  such  a  referendum  at  the  request 
of  the  Board  or  of  any  group  of  such 
processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary,  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  in  the  United  States 
by  all  fluid  milk  processors. 

(c)  Any  suspension  or  termination  of 
the  order  on  the  basis  of  a  referendum 
conducted  pursuant  to  this  section  must 
be  favored: 

(1)  By  at  least  50  percent  of  the  fluid 
milk  processors  voting  in  the 
referendum;  and 

(2)  By  fluid  milk  processors  voting  in 
the  referendum  that  marketed  during  a 


representative  period,  as  determined  by 
the  Secretary,  40  percent  or  more  of  the 
volume  of  fluid  milk  products  marketed 
in  the  United  States  by  all  processors  of 
fluid  milk. 

(d)  If  the  Secretary  determines  that  the 
suspension  or  termination  of  the  order 
is  favored  in  the  manner  set  forth  in 
§  1160.501(c),  the  Secretary  shall  take 
such  action  within  6  months  of  such 
determination. 

$1160.502    Proceedings  after  suspension 
or  termination. 

(a)  Upon  the  suspension  or 
termination  of  this  subpart,  the  Board 
shall  recommend  to  the  Secretary  not 
more  than  five  of  its  members  to  serve 
as  trustees  for  the  purpose  of  liquidating 
the  affairs  of  the  Board.  Once  the 
Secretary  has  designated  such  members 
as  trustees,  they  shall  become  trustees  of 
all  the  funds  and  property  that  the 
Board  owns,  possesses,  or  controls, 
including  unpaid  and  undelivered 
property  or  any  other  unpaid  claim 
existing  at  the  time  of  such  tennination. 
The  actions  of  such  trustees  shall  be 
subject  to  approval  by  the  Secretary. 

(b)  The  said  trustees  shall: 

(1)  Serve  as  trustees  until  discharged 
by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contract  or  agreements 
that  it  entered  pursuant  to  §§  1160.208 
and  1160.209; 

(3)  Account  for  all  receipts  and 
disbursements  and  deliver  to  any  person 
designated  by  the  Secretary  all  property 
on  hand,  together  with  all  books  and 
records  of  the  Board  and  the  trustees; 
and 

(4)  At  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  the  Secretary's  designee  fiill  title 
and  right  to  all  of  the  funds,  property, 
and  claims  of  the  Board  or  the  trustees. 

(c)  The  Secretary's  designee  shall  be 
subject  to  the  same  obligations  with 
respect  to  funds,  property  or  claims 
transferred  or  delivered  pursuant  to  this 
subpart  as  the  Board  and  the  trustees. 

(d)  The  Board,  the  trustees  or  the 
Secretary's  designee  shall  deliver  to  the 
Secretary  any  residual  funds  not 
required  to  pay  liquidation  expenses, 
which  funds  may  be  used,  to  the  extent 
practicable,  to  continue  one  or  more  of 
the  promotion,  research  or  nutrition 
education  plans  or  projects  authorized 
pursuant  to  this  subpart. 

$1160.503    Effect  of  suspension, 
temilnation  or  amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  suspension  or 
termination  of  this  subpart  or  of  any 
regulation  issued  pursuant  hereto,  or  the 


issuance  of  any  amendment  to  either 
thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  of  the  Board  or  its 
trustees  which  shall  have  arisen  or 
which  may  hereafter  arise  in  connection 
with  any  provision  of  this  subpart  or 
any  regulation  issued  thereunder; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person,  with  respect  to 
any  such  violation. 

$1160.504    Personal  liability. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly,  in  any 
way  whatsoever  to  any  person  for  errors 
in  judgment,  mistakes,  or  other  acts  of 
eitber  commission  or  omission  by  such 
member  or  employee,  except  for  acts  of 
dishonesty  or  willful  misconduct. 

$  1 1 60.505    Patents,  copyrights.  Inventions 
and  publications. 

Any  patents,  copyrights,  trademarks, 
inventions  or  publications  developed 
through  the  use  of  funds  collected  under 
the  provisions  of  this  subpart  are  the 
property  of  the  United  States 
Government  as  represented  by  the 
Board,  and  shall,  along  with  any  rents, 
royalties,  residual  payments,  or  other 
income  from  the  rental,  sale,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  inventions,  or 
publications,  inure  to  the  benefit  of  the 
Board.  Section  1160.502  governs  the 
disposition  of  all  such  property  upon 
suspension  or  termination  of  this 
subpart. 

$  1 1 60.506    Amendments. 

The  Secretary  may  from  time  to  time 
amend  provisions  of  this  subpart.  Any 
interested  person  or  organization 
affected  by  the  provisions  of  the  Act 
may  propose  amendments  to  the 
Secretary. 

$1160.507    Report. 

The  Secretary  shall  provide  annually 
for  an  independent  evaluation  of  the 
effectiveness  of  the  fluid  milk 
promotion  program  carried  out  under 
this  subtitle  during  the  previous  fiscal 
year,  in  conjunction  with  the  evaluation 
of  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(b)). 

$1160.508    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  any 
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circumstances  is  held  invalid,  such 
declaration  or  holding  shall  not  offset 
the  validity  of  the  remainder  of  this 
subpart  or  the  applicability  thereof  to 
other  persons  or  circumstances. 

Datfid:  November  16. 1993. 
Eugene  Branstool. 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-28790  Filed  11-26-93;  8:45  am] 
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Commodity  Credit  Corporation 
7  CFR  Part  1421 
R1N  0560-AD31 

Price  Support  Loan  Requirements; 
Farmer  Owned  Reserve  Program 
Eiigit>ility  Requirements 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
regulations  with  respect  to  the  Price 
Support  Loan  Program  and  the  Farmer- 
Owned  Reserve  (FOR)  Program  which 
are  conducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
section  110  of  the  Agricultural  Act  of 
1949,  as  amended,  (the  1949  Act).  The 
interim  rule,  made  final  by  this 
document,  amended  these  provisions  to 
offer  producers  an  additional 
opportunity  to  declare  their  intentions 
for  the  1992  feed  grains  FOR  Program, 
and  allow  extensions  of  maturing  1990 
FOR  wheat  loans  and  1992  wheat  and 
feed  grain  loans. 

EFFECTIVE  DATE:  November  29,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Overbo.  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division.  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  PO  Box  2415.  Washington,  DC 
20013-2415;  telephone  202-720-6223. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 


with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because: 

(1)  This  rule  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities 
since  this  rule  liberalizes  benefits  and, 

(2)  The  CCC  is  not  required  by  5 
U.S.C.  553  or  any  other  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  human  environment. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  at  48  FR  29115 
(June  24. 1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778.  To 
the  extent  State  and  local  laws  are  in 
conflict  with  these  regulatory 
provisions,  it  is  the  intent  of  CCC  that 
the  terms  of  the  regulations  prevail.  The 
provisions  of  this  final  rule  are 
retroactive  to  the  extent  that  this  rule 
extends  price  support  availability  for 
loans  which  may  have  matured.  Prior  to 
any  judicial  action  in  a  court  of 
competent  jurisdiction,  administrative 
review  under  7  CFR  part  780  must  be 
exhausted. 

Paperwork  Reduction  Act 

The  information  collections 
requirements  for  participating  in  the 
FOR  Program  have  been  approved  for 


use  by  the  Office  of  Management  and 
Budget  (OMB)  through  August  31. 1994, 
and  assigned  OMB  No.  0560-0087.  The 
amendments  to  7  CFR  part  1421  set 
forth  in  this  final  rule  do  not  impose 
any  new  or  revised  information 
collection  requirements  to  participate  in 
FOR  from  those  previously  reviewed 
and  approved  by  OMB. 

Public  reporting  burden  for  these 
collections  is  estimated  to  average  15 
minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  coUectioq 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Agriadture, 
Clearance  Officer,  OKM.  AG  Box  7630. 
Washington.  DC  20250-0001;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB  No. 
0560-0087).  Washington.  DC  20503. 

No  comments  were  received  during 
the  comment  period  which  ended  on 
September  27. 1993. 

Accordingly,  under  the  authority  of  7 
U.S.C  1421. 1423. 1425. 1441z.  1444f- 
1. 1445b-3a,  1445C-3, 1445e,  and  1446f; 
15  U.S.C.  714b  and  714c,  the  interim 
rule  amending  7  CFR  part  1421  which 
was  pubhshed  at  58  FR  45039  on 
August  26. 1993,  is  adopted  as  a  final 
rule  without  change. 

Signed  in  Washington,  DC  on  November 
20, 1993. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  93-29135  Filed  11-26-93;  8:45  am) 
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7  CFR  Part  1446 

RIN  0560-nAD33 

Peanuts 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  adopts  without 
change  the  interim  rule  published  in  the 
Federal  Register  (58  FR  41625)  on 
August  5, 1993,  which  amended  the 
regulations  for  peanuts  to  increase,  from 
$1.00  to  $2.00,  the  maximum  per  net  ton 
deduction  that  may  be  made  from 
producer  price  support  advances  by  the 
Southwestern  Peanut  Growers' 
Association  (SWPGA)  to  fund  activities 
of  the  association  outside  the  price 
support  program.  The  deductions  are 
made  only  upon  prior  agreement  of  the 
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producer,  and  will  have  no  effect  on  the 
amount  of  public  outlay  for  the  peanut 
program. 

EFFECTIVE  DATE:  November  29, 1993. 
FOR  FURTHER  MFORtlATKM  CONTACT: 
David  L  Kincannon.  Tobacco  and 
Peanuts  Division,  Agricultural 
Stabilization  and  Conservation  Service. 
United  States  Department  of  Agriculture 
(USDA).  P.O.  Box  2415.  Washington.  DC 
20013-2415,  telephone  202-720-0152. 

SUPPt^MENTARY  INFORMATION: 

ExecntiTe  Order  12866 

This  final  rule  is  issued  in 
eonformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  final  rule: 

(1)  Would  have  an  aimual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  afliect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  of  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obUgations  of  redpienu  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
assistance  program,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  pro(>osed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 


Paperwork  Reduction  Act 

The  information  collection 
requdrements  contained  in  the 
regulations  at  7  CFR  part  1446  for  the 
peanut  price  support  prraram  were 
approved  by  the  Office  oiManagement 
and  Budget  (0MB),  as  required  by  44 
U.S.C  chapter  35,  and  assigned  0MB 
control  numbers  0560-0006,  0560-0014. 
and  0560-0033.  This  final  rule  does  not 
change  the  information  collection  as 
approved  by  OMB.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  USDA, 
Clearance  Officer,  OIRM,  AG  Box  7630. 
Washington.  DC  20250;  and  to  the  OMB 
Paperwork  Reduction  Project  (OMB 
0560-0006,  0560-0014,  or  0560-0033). 
Washington,  DC  20503. 

Background 

On  August  5, 1993.  an  interim  rule 
was  published  in  the  Federal  Register 
(58  FR  41625)  seeking  public  comments 
with  respect  to  an  increase  in  the 
maximum  deduction  that  could  be  made 
fitim  producer  price  support  advances 
on  loan  peanuts  by  the  SWPGA  to  fund 
activities  outside  the  price  support 
program.  The  maximum  deduction  was 
increased  &t)m  $1  to  $2  per  net  ton  of 
peanuts  pledged  as  collateral  for  a  price 
support  loan.  A  total  of  177  comments 
were  received,  representing:  161 
producers,  a  State  peanut  growers' 
association,  2  county  growers' 
associations,  a  chamber  of  commerce.  5 
peanut  farm  service  companies,  6 
respondents  bom  2  financial 
institutions,  and  a  newspaper.  The 
increase  was  opposed  conditionally  by 
105  producers  who  were  not  satisfied 
with  the  accounting  of  the  previously 
collected  funds.  These  producers 
opposed  the  increase  until  a  satisfactory 
accounting  is  made  of  previously 
collected  funds.  All  remaining 
respondents  favored  the  increase. 

The  increased  deduction  is  a 
convenience  to  the  SWPGA  and  its 
members.  The  amount  involved  is  not 
onerous.  The  collection  is  strictly 
voluntary.  The  deduction  provided  for 
in  the  rules  is  a  convenience.  TTie  funds 
involved  are  funds  that  are  available, 
from  the  program  standpoint,  for 
unrestricted  use  by  the  producers. 
Absent  extraordinary  circumstances,  the 
sufficiency  of  the  association's 
accoimting  is  a  matter  between  the 
producers  and  the  association  alone.  No 
such  extraordinary  circumstances  are 
demonstrated  by  the  comments.  CCC 
does  not  endorse  the  collection  of  the 
funds.  Also,  CCC  takes  no  position  on 
how  the  funds  should  be  used.  There 


may.  however,  be  restrictions  that  apply 
imder  law  on  the  use  of  the  funds. 
Those  restrictions  will  continue  to 
apply.  Adoption  of  the  rule  as  a  final 
rule  will  not  interfere  with  the 
accomplishment  of  the  goals  of  the 
program.  For  these  reasons,  it  has  been 
determined  that  the  interim  rule  should 
be  adopted  as  a  final  rule. 

Accordingly,  under  the  authority  of  7 
U.S.C.  1359a.  1375, 1421  et  seq.;  15 
U.S.C  714b  and  714c,  the  interim  rule 
amending  7  CFR  part  1446  which  was 
published  at  58  FR  41625  on  August  5. 
1993,  is  adopted  as  a  final  rule  without 
change. 

Signed  at  Washington,  DC,  on  November 
20. 1993. 
Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Coaimodity 

Credit  Corporation. 

(FR  Doc  93-29071  FUed  11-25-93;  8:4S  am] 
BtUMQ  COM  M10-0S-P 


7  CFR  Part  1475 

RIN0560-AD49 

Emergency  Livestock  Assistance 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  would 
amend  the  regulations  for  the  livestock 
emergency  programs,  which  are 
authorized  by  Ae  Agriculture  Act  of 
1949  as  amended,  (the  1949  Act)  and 
the  Commodity  Credit  Corporation 
(CCC)  Charter  Act.  This  interim  rule 
would  provide  a  simplified  method  for 
determining  total  livestock  feed  needs. 
Other  minor  changes  to  update  the 
regulations  include  changes  in  weight 
ranges  and  an  appropriate  amount  of 
energy  required  to  provide  the  daily 
maintenance  needs  for  dairy  goats; 
determining  pasture  value;  applying  the 
$50,000  payment  limitation  to  crop  year 
rather  than  calendar  year;  and 
calculating  interest  on  refunds  due  CCC 
DATES:  Interim  rule  effective  November 
29. 1993.  Comments  must  be  received 
on  or  before  December  29. 1993  in  order 
to  be  assiu«d  of  consideration. 
ADDRESSES:  Submit  conmients  to: 
Director.  Emergency  Operations  and 
Livestock  Programs  Division. 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  United 
States  Department  of  Agriculture 
(USDA).  P.O.  Box  2415.  Washington.  DC 
20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C  Williams.  Program  Specialist. 
Emergency  Operations  and  Livestock 
Programs  Division,  ASCS.  USDA.  P.O. 
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Box  2415,  Washington.  DC  20013-2415. 
telephone  202-690-1324, 

8UPPLEMBNTABY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
confonnance  with  Executive  Order 
12866.  Based  on  ».iformation  compiled 
by  the  Department,  it  has  been 
determined  that  this  interim  rule:  (1) 
Would  have  an  annual  effect  on  the 
economy  of  less  than  $100  million;  (2) 
would  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (3)  would 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency:  (4)  would 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (5)  would  not 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Regulatory  FlexibUity  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
CCC  is  not  required  by  5  U.S.C  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  TherBfore.  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed.    | 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051.     1 1 

Executive  Order  12778 

This  interim  nde  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  interim 
rule  do  not  preempt  State  laws  and  are 
not  retroactive  to  1992  and  prior  crop 
years.  Before  any  judicial  action  may  be 
brought  regarding  the  provisions  of  this 
regulation,  the  administrative  appeal 
provisions  set  forth  at  7  CFR  part  780 
must  be  exhausted. 


62S11 


Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015.  subpart  V. 
published  at  48  FR  29115  (Tune  24 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1475 
set  forth  in  this  interim  rule  will  not 
result  in  any  change  in  the  public 
reporting  burden. 

Request  for  Comments 

Comments  are  requested  »vith  respect 
to  this  interim  rule  and  such  comments 
shall  be  considered  in  developing  the 
final  rule. 

Background 

The  regulations  at  7  CFR  part  1475 
currently  set  forth  the  provisions  which 
are  used  to  administer  the  emergency 
livestock  feed  programs.  These 
programs  are  authorized  by  the  CCC 
Charter  Act  and  the  1949  Act. 

Title  IV  of  tiie  1949  Act  provides  in 
part  that  the  Secretary  of  Agriculture 
shall  make  one  or  more  of  certain 
specified  programs  available  to  eligible 
livestock  owners  if  a  livestock 
emergency  exists  in  a  State,  county,  or 
area.  Over  the  past  several  years,  the 
emergency  livestock  feed  programs  have 
come  under  increased  criticism  from 
livestock  producers.  Congressional 
staffs,  as  well  as  State  and  county  ASCS 
office  employees,  concerning  the 
method  of  computing  the  value  of  total 
livestock  feed  needs. 

Previous  regulations  at  7  CFR 
1475.6{i)(lKi)  provide  the  value  of  total 
livestock  feed  needs  with  respect  to  an 
owner  of  livestock,  other  than  fish  for 
food. 

PresenUy.  total  livestock  feed  needs 
are  computed  as  follows: 

(1)  Number  of  pounds  of  com  needed 
to  maintain  each  livestock  type  and 
weight  category;  times 

(2)  Number  of  days  In  the  feeding 
period;  times 

(3)  A  price  established  for  com.  which 
is  for 

(a)  The  preliminary  computation,  the 
posted  county  price  (PCP)  for  com.  in 
the  county,  on  the  date  LFP  was 
approved  for  the  county,  and 

(b)  The  final  computation,  the  average 
PCP  for  com.  in  the  county,  during  the 
feeding  period  of  each  application. 

The  current  method  ot  recomputing 
the  value  of  total  livestock  feed  needs  at 
the  end  of  the  feeding  period  has 
resuhed  in  the  following  situations:  The 
initial  PCP,  for  counties  that  were 


approved  for  LFP  early  in  the  LFP  crop 
year,  generally  were  subetanUally  higher 
tiian  the  average  PCP  during  the 
individual  producer's  application 
feeding  period,  resulting  in  the 
producer's  final  total  Uvestock  feed 
needs  being  substantially  less  than  the 
preliminary  total  livestock  feed  needs. 
In  many  cases,  this  substantially 
reduced  a  producer's  program  'oenefits. 
Some  producers,  who  elected  to  take 
advance  payments,  became  overpaid 
and  were  required  to  refund  part  of  the 
program  benefits  computed  at  the 
beginning  of  the  feeding  period. 

To  more  equitably  provide  emergency 
assistance,  several  options  for 
computing  a  producer's  total  livestock 
feed  needs  were  considered: 

(1)  Continue  the  current  method. 

(2)  Use  the  com  PCP.  in  the  county. 
on  the  day  the  county  is  approved  for 
LFP  to  compute  both  the  preliminary 
and  final  Hvestock  feed  needs, 

(3)  Use  the  previous  5-year  average, 
dropping  the  high  and  low  years  of  the 
PCP  for  com.  in  the  county,  to  compute 
both  the  preliminary  and  final  livestock 
feed  needs,  and 

(4)  Use  the  same  com  price 
established  by  CCC  to  determine  normal 
production,  feed  loss,  and  feed 
available,  to  compute  both  preliminary 
and  final  livestock  feed  needs. 

The  last  option  was  selected  based  on 
the  following  advantages: 

(1)  It  would  eliminate  a  cause  of 
fluctuation  in  program  benefits,  over 
which  the  producer  has  no  control; 

(2)  Producers  will  be  able  to  more 
accurately  predict  their  final  benefiu 
available  based  on  total  livestock  feed 
needs; 

(3)  Producers  will  be  able  to  make 
better  educated  management  decisions; 

(4)  Fewer  producers  %vill  be  overpaid 
requiring  reftinds; 

(5)  It  will  be  easier  to  explain  benefits 
available  to  producers;  and 

(6)  The  pnce  used  to  compute  a 

Eroducer's  livestock  feed  benefits  will 
B  consistent  for  all  producers  applying 
in  the  same  county. 

Section  1475.3  is  revised  by 
modihring  the  definition  for  dairy  cow 
"weight  ranges"  and  to  add  a  weight 
range  for  dairy  goats  in  the  table. 

Section  1475.6(c)  is  revised  to  change 
the  reference  irom  COC-653  to  OOC- 
651. 

Section  1475.6(e)(4)  is  being  revised 
to  clarify  the  manner  in  which  pasture 
value  is  actually  calculated  for  1991  and 
subsequent  crop  years. 

Section  1475.6(i)(l)(i)(A)  is  revised  to 
clarify  the  method  used  to  calodate 
total  feed  needs. 

Section  1475.6(l)(2)(iii)  is  revised  to 
correct  a  misprint  in  the  Federal 
Register. 
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Section  1475.10(b)  is  revised  to  clarify 
when  the  emergency  livestock  feed 
program  may  be  suspended  or 
terminated  in  a  contiguous  coimty. 

Section  1475.17  (a),  (c),  and  (g)  are 
being  revised  to  clarify  what  type  of 
interest  will  be  charged  on  refunds  to 

ccc 

Section  1475.22  is  revised  by 
changing  the  payment  limitation  firom 
"calendar"  year  to  "crop"  year  to  be 
consistent  with  crop  disaster  payments 
and  to  simplify  compliance  with  this 
statutory  requirement. 


List  of  Subjects  in  7  CFR  Part  1475 

Animal  feeds,  Disaster  assistance. 
Grant  programs-  agriculture,  Livestock, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  7  CFR  part  1475  is 
amended  as  follows: 

PART  1475— ElMERGENCY  UVESTOCK 
ASSISTANCE 

1.  The  authority  citation  for  7  CFR 
part  1475  continues  to  read  as  follows: 


Authority:  7  U.S.C  1427  and  1471-1471J, 
15  U.S.C,  714b  and  714c 

2.  Section  1475.3  is  amended  by 
revising  the  table  for  the  definition  of 
"Weight  ranges"  to  read  as  follows: 

S  1475.3    Definitions. 


Weight  ranges  * 


iOnd/type 


Mcais 


(1)  Beef  cattle: 

Beef „ _ 

Beef ^ 

Beef 

Beef ZZZl 

Beef,  cow  ".....~..~..~.._..™„_..„..„...._„.,...„„„„„.., 
Beef,  bull 

(2)  Dairy  cattle: 

Dairy „ _ 

Dairy ™"!!!!!!!!! 

Dairy ZZZZZ. 

Dairy „ „„ 

Dairy,  cow ..Z.... 

Dairy,  cow ™!!.~II 

Dairy,  cow  _ '."'."~'l 

Dairy,  cow 

Dairy,  buU ■„ 

(3)  Equine: 

ci^Hie  ,..«.....,.,....„.„..,.„ ....«..«.....«...♦...„,„...„.,., 

Equine 

Equirw ..!"!!!!!!"!! 

Equine „ "'" 

(4)  Swine:  Kcals 

Swine 

Svme 

Swine _„ , ^ ......"~"" 

Swine,  sow """.""!!" 

Swine,  boar „™""."""!!" 

(5)  Stieep: 

Sheep „ 

Sheep ...._ !!!!!!!!!!!!!!!!!!!!! 

stieep _ ™™!!!!!!!!!!!!!!!! 

oDeep,  ewe 

Stieep,  ram  

(6)  Goats:  Mcais 

Goats  „ 

Goats  J!!™1" 

Goats : _ "ZZZ...Z.Z 

Goats,  doe  !"!!"""!"""""" 

Goats,  doe,  dairy  1994  and  subsequent  crop  years 
Goats,  txx* 

(7)  Poultry:  Kcals 

Poulfry 

Poultry !.!!!""!!Z!!!""1"! 

Poultry "."....Z". 


Weight  range 


Less  than  400 

400-799 

800-1099  

1100-*- 

All 

1000*  


Less  than  400  .. 

400-799  

800-1099 

1100*  

Less  than  1100 

1100-1299  

1300-1499  

1500+  

1000+  


Less  than  450 

450-649  

650-874  ._ 

875+ 


Less  than  45 

45-124  

125+ „.... 

235+ 

235+ 


Less  ttian44 

44-82  

83+ 

150+ 

150+ 


Less  than  44 

44-82 

83+ 

125+ 

125+ 

125+ 


Less  tfian  3.0 

3.0-7.9  .„ 

8.0+ 


Daily  energy 
requirement 


3.0  NE„ 

5.2  NE™ 

7.0  NE„ 

10.8  NE„ 

13.6  NE„ 
10.8  NE„ 

3.0  NE„ 

5.2  NE„ 
7.0  NE„ 

10.8  NE„ 

20.4  NE, 
23.0  NE, 

24.5  NE, 

25.7  NE, 
12.0  NE„ 

6.2  DE 

8.9  DE 

11.6  DE 

17.3  DE 

780  DE 
1630  DE 
2867  DE 
9854  DE 
5446  DE 

315  NE™ 

718  NE™ 

973  NEn, 

1420  NE„ 

1556  NE™ 

.70  DE„ 
1.59  DE™ 
2.16  DE™ 

5.3  DE™ 
7.6  DE™ 

3.01  DE™ 

150  ME 
375  ME 
638  ME 


Allowance/ 

day  in  lbs. 

of  com 


3.5 

6.5 

8.5 

12.5 

15.7 

13.0 

3.5 
6.5 
8.5 
12.5 
27.0 
31.0 
33.0 
34.5 
14.5 

4.4 

6.3 

8.2 

11.6 

.5 
1.1 
1.9 
6.5 
3.7 

.4 

.9 

1.1 

3.1 

1.7 

.5 
1.1 
1.5 
3.5 
5.2 
2.1 

.1 

2 

.45 


3.  Section  1475.6  is  amended  by 
revising  the  section  heading  and 
paragraphs  (c).  (e)(4),  (i)(l)(i)(A),  and 
(i)(2)(iii)  to  read  as  follows: 


{1475.6    Eligibility  for  assistance. 

(c)  A  CCC-652  application  worksheet 
and  CCC-651  contract  must  be  filed  at 
the  county  ASCS  office  in  an  approved 


county  or  in  a  county  ASCS  office  in  a 
contiguous  county. 

(e)*  *  • 

(4)  For  the  1991  and  subsequent 
emergency  livestock  feed  program  crop 
years,  the  determination  of  a  substantial 


I 

Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Rules  and  ReguUtions    62513 


loss  of  production  *vith  respect  to 
pasture,  range,  or  other  grazing  land 
shall  be  computed  based  on  the  loss  of 
current  year  grazing  after  the  beginning 
of  the  livTBStock  feed  program  crop  year 
through  the  end  of  the  feeding  period. 
State  ASC  committees  shall  establish  a 
carrying  capacity  for  each  type  of 
grazing  in  the  county.  The  normal 
grazing  value  will  be-based  on  the 
carrying  capacity  and  the  dollar  value  of 
the  quantity  of  forage  needed  to 
maintain  an  animal  unit  for  1  day.  as 
determined  by  DASCO. 

(i)  •   •  • 

(i)-   •!, 

(A)  The  average  cost  of  com.  as 
established  by  (XC,  that  is  determined 
necessary  to  provide  the  energy 
requirements  established  for  each 
weight  class  of  livestock  by  type;  times 

(2)*  •  • 

(iii)  Dividing  the  sum  of  (i)  and  (iij  by 


4.  Section  1475.10(bJ  is  revised  to 
read  as  foUows: 

§1475.10    TefTTrination  and  suspension  of 
program. 

•        *       I*        •      .  • 

(b)  Emes^ency  livestock  feed  program 
assistance  in  a  county  contiguous  to  a 
county  that  requested  and  was 
determined  eligible  to  receive  livestock 
program  assistance  shall  not  be 
suspended  or  terminated. 

5.  Section  1475.17  is  amended  by 
revising  paragraphs  (a),  (c).  and  (g)  to 
read  as  follows: 

81475.17    Refunds  to  CCC;  Joint  OMt 
severai  liability. 

(a)  In  the  event  there  is  a  failure  to 
comply  with  any  term,  requirement,  or 
condition  for  payment  arising  under  the 
contract,  or  this  part,  and  if  any  refund 
of  a  payment  to  CXX  shall  otherwise 
become  due  in  connection  with  the 
contract,  or  this  part,  ail  payments  made 
under  this  part  to  any  person  shall  be 
refunded  to  CCC.  together  with  interest 
as  determined  in  accordance  with 
paragraph  (b)  of  this  section  and  late- 
payment  charges  as  provided  for  in  part 
1403  of  this  chapter. 
•        •        •        •        • 

(c)  Interest  shall  be  applicable  to 
refunds  required  of  the  owner  if  CCC 
determines  that  payments  or  other 
assistance  were  provided  to  the  owner 
and  the  owner  was  not  eligible  for  such 
assistance.  Such  interest  shall  be 
charged  at  the  rate  of  interest  which  the 
United  States  Treasury  charges  CCC  for 


funds,  as  of  the  date  CCC  made  such 
benefits  available  of  the  monies  or 
benefits  to  be  refunded.  Such  interest 
that  is  determined  to  be  due  CCC  shall 
accrue  from  the  date  such  benefits  were 
made  available  by  CCC  to  the  date  of 
repayment  or  the  date  interest  increases 
in  accordance  with  part  1403  of  this 
chapter.  CCC  may  waive  the  accrual  of 
interest  if  CCC  determines  that  the  cause 
of  the  erroneous  determination  was  not 
due  to  any  action  of  the  owner. 

(g)  In  the  event  that  the  emergency 
livestock  feed  program  contract  was 
established  as  result  of  erroneous 
information  provided  by  any  owner  to 
CCC.  assistance  available  under  the 
emergency  livestock  feed  program 
contract  shall  be  recomputed  and  any 
payments  made  or  due  under  the 
contract  shall  be  corrected  as  necessary. 
Any  refund  of  payments  which  are 
determined  to  be  required  as  a  result  of 
such  recomputations  of  the  contract 
shall  be  remitted  with  any  applicable 
interest. 

6.  Section  1475.22  is  revised  to  read 
as  follows: 

§1475.22    Benents  limitation. 

The  total  amount  of  benefits  that  a 
person,  as  determined  in  accordance 
with  part  1497  of  this  chapter,  shall  be 
entitled  to  receive  under  one  or  more  of 
the  programs  established  under  this 
part,  may  not  exceed  $50,000  per 
livestock  feed  crop  year  for  which 
payment  is  made  or  benefits  received. 

Signed  at  Washington.  DC.  on  November 
20.  1993. 

Brace  R.  Weber. 

AcUng  Executive  Vice  President.  Commodity 
Credit  Corporation. 

[FR  Doc  93-29070  Filed  11-26-93:  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  614 
RiN  3052-AB46 

Loan  Policies  and  Operations 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA).  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  a  final  rule  amending  the 
regulation  regarding  the  content  of 
borrower  rights  notices  for  distressed 
loans.  The  FCA  has  learned  that  the 
foreclosure  language  requirement  may 
unnecessarily  offend  borrowers. 


Therefore,  the  regulation  will  no  longer 
require  that  Farm  Credit  System 
(System)  institutions  include  a  reference 
to  foreclosure  when  notifying  borrowers 
that  their  distressed  loans  may  be 
suitable  for  restructuring. 
EFfECnvE  DATE:  The  regulation  shall 
become  effective  upon  expiration  of  30 
days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Eric  Howard,  Polic>'  Analyst,  Office  of 

Examination.  Farm  Credit 

Administration.  McLean.  VA  22102- 

5090.  (703)  883-4498, 
or 
James  M.  Morris,  Senior  Attorney. 

Office  of  General  Counsel,  Farm 

Credit  Administration,  McLean.  VA 

22102-5090,  (703)  883-4020,  TDD 

(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Agricultural  Credit  Act  of  1987 
(Pub.  L.  100-233)  enacted  on  January  6. 
1988,  amended  the  Farm  Credit  Act  of 
1971  (Act)  to  establish  addiUonal 
borrower  rights.  Final  regulations  on 
borrower  rights  (12  CFR  parts  614,  615, 
and  618)  were  published  on  September 
14,  1988  (54  FR  35427).  and  became 
effective  on  October  14. 1988.  Section 
614.4516  required  that  the  lender  notify 
a  borrower  that  its  loan  is  or  has  become 
a  "distressed  loan"  as  defined  in  the 
Act,  and  may  be  suitable  for 
restructuring.  On  the  determination  that 
a  loan  Is  or  has  become  distressed,  the 
regulation  also  required  that  the  lender 
notify  the  borrower  that  the  alternative 
to  restructuring  may  be  foreclosure. 

The  FCA  learned  that  the  foreclosure 
language  requirement  could 
unnecessarily  offend  borrowers.  The 
FCA  now  believes  that  the  reference  to 
"foreclosure"  should  be  optional  and  is 
amending  §614.4516  to  allow  qualified 
lenders  latitude  in  the  timing  of  the 
foreclosure  notification.  Borrowers  with 
distressed  loans  will  still  receive 
adequate  warning  of  the  possibility  of 
foreclosure,  since  §  614.4519(a)  requires 
thit  a  qualified  lender  notify  the 
borrower,  not  later  than  45  days  before 
commencing  foreclosure  proceedings, 
that  the  alternative  to  restructuring  may 
be  foreclosure. 

Conunent  Received 

On  July  15. 1993,  a  proposed 
regulation  incorporating  this  change 
was  published  in  the  Federal  Register 
(58  FR  38091).  One  comment  was 
received  on  the  proposed  regulation 
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from  a  State  department  of  agriculture. 
The  commenter  requested  that  the  FCA 
continue  to  require  that  institutions 
inform  a  borrower,  in  the  initial  notice 
that  a  loan  is  distressed,  that  the 
alternative  to  restructuring  may  be 
foreclosure.  The  commenter  was 
concerned  that  some  borrowers  might 
disregard  the  importance  of  the 
distressed  loan  notice  if  the  foreclosure 
language  were  not  included.  It  is  true 
that  the  regulations  will  no  longer 
mandate  that  every  distressed  loan 
notice  under  §  614.4516  contain  a 
reference  to  the  possibility  of 
foreclosure.  However,  the  amendment 
will  not  shorten  the  time  that  must 
elapse  after  a  borrower  has  been  notified 
of  the  foreclosure  option  before 
foreclosure  proceedings  can  be  initiated. 
Section  614.4519(a)  still  requires  that  a 
qualified  lender  notify  the  borrower  that 
the  alternative  to  restructuring  may  be 
foreclosure  at  least  45  days  before 
commencing  foreclosure  proceedings. 
Therefore,  the  FCA  believes  that 
existing  regulations  will  continue  to 
ensure  that  borrowers  receive  adequate 
warning  of  the  possibility  of  foreclosure. 

The  commenter  also  suggested  that 
the  FCA  require  System  institutions  to 
include  the  distressed  loan  policy  and 
an  application  for  restructuring  with  the 
notice.  Section  614.4516(a)(1)  and  (2) 
presently  requires  that  a  qualified 
lender  include  with  the  notification  the 
lender's  distressed  loan  policy  and  all 
materials  needed  in  order  to  submit  a 
restructuring  application.  The 
commenter  also  suggested  that,  in  order 
to  "reduce  the  potential  for  offending 
borrowers,"  the  notice  should  detail 
what  a  borrower  can  do  to  avoid 
foreclosure,  e.g.,  pay  the  account  current 
within  a  specified  period  of  time. 
Because  §  614.4516  will  no  longer 
require  mention  of  foreclosure,  it  is  not 
necessary  to  mitigate  the  offensiveness 
of  the  reference  to  foreclosure.  More 
importantly,  although  a  borrower  may 
generally  have  the  ability  to  stop 
foreclosure  by  paying  the  account 
current,  the  options  available  to  a 
borrower  with  a  distressed  loan  vary 
from  state  to  state  and  depend  largely  on 
the  individual  circumstances  of  the 
borrower.  The  borrower  may,  in  fact, 
have  options  that  are  more  favorable 
than  paying  the  account  current.  Special 
legal  expertise  is  needed  in  order  to 
properly  advise  such  borrowers.  FCA 
does  not  beHeve  that  §614.4516  should 
be  amended  to  put  the  lending 
institution  in  the  position  of  rendering 
legal  advice  to  borrowers  with 
distressed  loans.  Nor  would  such 
borrowers  be  well  served  by  regulations 
that,  by  requiring  lenders  to  provide 


certain  minimal  advice,  give  the 
borrowers  a  false  sense  that  they  have 
been  informed  of  the  best  available 
options.  Borrowers  with  distressed 
loans  should  obtain  their  own  legal 
advice  rather  than  relying  on  the 
lending  institution  for  such  advice. 
Therefore,  the  commenter's  suggestions 
were  not  incorporated  in  the  final 
regulation. 

List  of  SubjecU  in  12  CFR  Fart  614 

Agriculture,  Banks,  banking.  Foreign 
trade.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  614  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  Sees.  1.3. 1.5. 1.6. 1.7. 1.9. 1.10, 

2.0.  2.2.  2.3,  2.4.  2.10,  2.12.  2.13.  2.15,  3.0, 

3.1,  3.3.  3.7.  3.8.  3.10.  3.20.  3.28,  4.12.  4.12A. 
4.13.  4.13B.  4.14.  4.14A,  4.14C.  4.14D.  4.14E, 
4.18.  4.19.  4.36,  4.37.  5.9.  5.10,  5.17.  7.0,  7.2. 
7.6.  7.7.  7.8.  7.12.  7.13.  8.0,  8.5  of  the  Fairo 
Credit  Act;  12  U.S.C  2011,  2013.  2014.  2015, 
2017,  2018,  2071.  2073.  2074.  2075.  2091. 
2093.  2094.  2096.  2121.  2122.  2124.  2128, 
2129.  2131.  2141.  2149.  2183,  2184.  2199, 
2201,  2202,  2202a,  2202c.  2202d,  2202e, 
2206,  2207,  2219a,  2219b.  2243.  2244.  2252. 
2279a.  2279a-2,  2279b.  2279b-l.  2279b-2, 
2279f.  2279f-l,  2279aa,  2279aa-5;  sec.  413  of 
Pub.  L  100-233. 101  Stat.  1568. 1639. 

Subpart  N— Loan  Servicing 
Requirements;  State  Agricultural  Loan 
Mediation  Programs;  Right  of  First 
Refusal 

2.  Section  614.4516  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

$614.4516    Restructuring  procedures. 

(a)  Notice.  When  a  quaUfied  lender 
determines  that  a  loan  is  or  has  become 
a  distressed  loan,  the  lender  shall 
provide  written  notice  to  the  borrower 
that  the  loan  may  be  suitable  for 
restructuring.  The  qualified  lender  shall 
include  with  such  notice: 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docltet  Na  92-NM-245-AD:  Amendment 
39-6742;  AO  93-23-08] 

Airworthiness  Directives;  Corporate 
Jets  Limited  (Formeriy  British 
Aerospace)  Model  DH/BH/HS/BAe  125 
Series  Airplanes  (Excluding  Model  BAe 
125-1000A  Series  Airplanes), 
Equipped  With  Garrett  Model  TFE  731- 
3  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


Dated:  November  18. 1993. 
Curtis  M.  Anderson. 

Secretary,  Fann  Credit  Administration  Board. 
[PR  Doc.  93-29139  Filed  11-26-93;  8:45  am) 

BiLUNO  COOe  STOS-OI-P 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Corporate  Jets 
Model  DH/BH/HS/BAe  125  series 
airplanes,  that  requires  modification  of 
the  mounting  arrangements  of  the 
battery  contactors  and  emergency 
contactors  in  the  rear  equipment  bay. 
This  amendment  is  prompted  by  a 
report  of  an  in-service  electrical 
overheating  incident  caused  by  a  battery 
short-to-ground  through  a  battery 
contactor  in  the  rear  equipment  bay. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  overheating  of  the 
battery  contactors  and  emergency 
contactors,  and  a  potential  fire  in  the 
rear  equipment  bay. 
DATES:  Effective  December  29, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
29,  1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Corporate  Jets,  Inc.,  22070 
Broderick  Drive,  Sterling,  Virginia 
20166.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Corporate  Jets 
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Model  DH/BH/HS/BAe  125  series 
airplanes  was  published  in  the  Federal 
Register  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  on 
August  11. 1993  (58  FR  42700).  That 
action  proposed  to  require  modification 
of  the  mounting  arrangements  of  the 
battery  contactors  and  emergency 
contactors  in  the  rear  equipment  bay. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  350  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$600  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$325,500.  or  $930  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(b);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-23-08  Corporate  Jets  Limited  (Formerly 
British  Aerospace):  Amendment  39- 
8742.  Docket  92-NM-245-AD. 

Applicability.  Model  DH/BH/HS/BAe  125 
series  airplanes,  excluding  Model  BAe  125- 
1000A  series  airplanes:  equipped  with 
Garrett  Model  TFE  731-3  series  engines;  as 
listed  in  Corporate  Jets  Limited  Service 
Bulletin  SB.24-293-3501A,  B.  C.  D,  E.  F,  & 
G,  Revision  2,  dated  March  31. 1993; 
certificated  in  any  category. 

Complianqe:  R^uired  as  indicated,  unless 
accompli^edpreviously.  To  prevent 
overheatingWthe  battery  contactors  and 
emei^gency  contactors  and  a  potential  fire  in 
the  rear  equipment  bay,  accomplish  the 
following: 

(a)  For  Model  BAe  125-800A  series 
airplanes:  Within  6  months  after  the  effective 
date  of  this  AD,  modify  the  mounting 
arrangements  of  the  battery  contactors  and 
emergency  contactors  in  the  rear  equipment 
bay,  Modification  Number  253501,  Parts  A. 
B,  F,  &  G,  as  appropriate;  and  prior  to  further 
flight,  perform  a  functional  test;  in 
accordance  with  Corporate  Jets  Limited 
Service  Bulletin  SB.24-293-3501  A.  B,  C,  D, 
E,  F,  &  G,  Revision  2.  dated  March  31, 1993^ 

(b)  For  all  other  airplanes:  Within  6  months 
after  the  effective  date  of  this  AD,  modify  the 
mounting  arrangements  of  the  battery 
contactors  and  emergency  contactors  in  the 
rear  equipment  bay.  Modification  Number 
253501.  Parts  C,  D.  ft  E,  as  appropriate;  and 
prior  to  ftirther  flight,  perform  a  hinctional 
test;  in  accordance  with  Corporate  Jets 
Limited  Service  Bulletin  SB.24-293-3501A, 
B,  C,  D,  ft  E,  Revision  1,  dated  February  4, 
1993:  or  SB.24-293-3501A.  B.  C.  D,  E,  F,  ft 

G,  Revision  2,  dated  March  31, 1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  metho<&  of 


compliance  with  this  AD,  if  any.  may  be 
obtained  &x)m  the  Standardization  Branch 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  th« 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  modifications  and  tests  shall  be 
done  in  accordance  with  Corporate  Jets 
Limited  Service  Bulletin  SB.24-293-3501  A. 
B,  C,  D,  ft  E.  Revision  1,  dated  February  4. 
1993;  or  Corporate  Jets  Limited  Service 
Bulletin  SB.24-293-3501A.  B.  C.  D.  E.  F.  ft 
G,  Revision  2,  dated  March  31. 1993;  as 
applicable.  (Note:  The  issue  date  of  Service 
Bulletins  SB.24-293-3501  A,  B,  C,  D.  ft  E  and 
SB.24-293-3501A,  B,  C.  D,  E,  F,  ft  G  is 
indicated  only  on  page  1  of  each  document; 
no  other  page  of  these  documents  is  dated.) 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Corporate  Jets.  Inc.,  22070  Broderick 
Drive,  Steriing,  Virginia  20166.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Und  Avenue,  SW.,  Renton, 
Washi  ngton ;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC 

(0  This  amendment  becomes  effective  on 
December  29. 1993. 

Issued  in  Renton.  Washington,  on 
November  17, 1993. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Aiqplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-28678  Filed  11-26-93;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  93-ANE-55;  Amendment  39- 
8743;  AD  93-1&-15J 

Airworttiiness  Directives;  Teledyne 
Continental  Motors  IO-520.  TSIO-520, 
IO-650,  TSIO-550,  and  TSIOL--550 
Series  Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-16-15  that  was  sent  previously  to  all 
known  U.S.  owoiers  and  operators  of 
Teledyne  Continental  Motors  (TCM)  10- 
520.  TSIO-520.  IO-550.  TSIO-550.  and 
TSIOL-550  series  reciprocating  engines 
by  individual  letters.  This  AD  requires 
inspection  of  certain  fuel  pumps  to 
determine  which  combination  of  tuel 
pump  drive  shaft  and  fuel  pump  drive 
coupling  is  installed,  and  replacement, 
if  necessary,  of  fuel  pump  drive 
couplings  that  have  less  than  the 
minimum  required  coupling 
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engagement  with  longer  fuel  pump 
drive  couplings.  This  amendment  is 
prompted  by  tests  the  manufacturer 
conducted  on  these  components  ht)m  an 
engine  involved  in  a  recent  fatal 
accident.  The  actions  speciHed  by  this 
AD  are  intended  to  prevent  possible  fuel 
pump  drive  shaft  disengagement  and 
loss  of  engine  power. 
DATES:  Effective  December  14, 1993,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  93-16-15, 
issued  on  September  27, 1993.  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  December 
14. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  28. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
93-ANE-55. 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Teledyne 
Continental  Motors.  P.O.  Box  90. 
Mobile,  AL  36601;  telephone  (205)  438- 
3411.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 

Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  Suite  210C,  Atlanta,  GA 
30349;  telephone  (404)  991-3810;  fax 
(404) 991-3606. 

SUPPtEMENTARY  INFORMATION:  On  July 
26, 1993,  the  Federal  Aviation 
Administration  (FAA)  issued  Notice  of 
Proposed  Rulemaking  (NPRM)  Docket 
No.  93-ANE-23  (58  FR  41645.  August  5, 
1993).  That  NPRM,  applicable  to 
Teledyne  Continental  Motors  (TCM)  lO- 
520,  TSlO-520.  IO-550,  TSia-550,  and 
TSIOL-550  series  reciprocating  engines, 
proposed  to  require  inspection  of 
certain  fuel  pumps  to  determine  which 
combination  of  fuel  pump  drive  shaft 
and  fuel  pump  drive  coupling  is 
installed,  and  replacement,  if  necessary, 
of  fuel  pump  drive  couplings  that  have 
less  than  the  minimum  required 
coupling  engagement  with  longer  fuel 
pump  drive  couplings.  That  inspection 
was  required  to  be  accomplished  at  the 


next  100  hour,  annual,  or  progressive 
maintenance  inspection  after  the 
effective  date  of  that  AD,  whichever 
occurred  Grst.  That  action  was 
prompted  by  reports  of  seven  incidents 
where  the  fuel  pump  drive  shaft 
disengaged  from  the  fuel  pump  drive 
coupling.  That  condition  was  caused  by 
a  fuel  pump  drive  coupling.  Part 
Number  (P/N)  631263,  that  had  less 
than  the  required  minimum  engagement 
with  drive  shaft,  P/N  646176,  due  to  the 
tolerance  range  in  the  fuel  pump  drive 
train.  If  the  fuel  pump  drive  shaft 
disengages  in  flight,  engine  power  will 
be  lost,  and  this  loss  of  power  could  be 
critical  depending  on  the  phase  of  flight. 
That  condition,  if  not  corrected,  could 
result  in  possible  fuel  pump  drive  shaft 
disengagement  and  loss  of  engine 
power. 

Since  the  publication  of  that  NPRM, 
the  manufacturer  conducted  tests  on 
these  components  from  an  engine 
involved  in  a  recent  fatal  accident.  In 
addition,  the  National  Transportation 
Safety  Board  conducted  a  similar  test. 
The  results  of  these  tests  indicated  that 
failure  of  the  fiiel  pump  drive  coupling 
could  have  been  a  factor  in  that 
accident.  The  FAA  has  therefore 
determined  that  the  public  would  be 
better  served  if  the  compliance  time  for 
the  inspection  were  reduced  to  30  hours 
time  in  service  and  that  a  priority  letter 
be  issued. 

On  September  27, 1993,  the  FAA 
issued  priority  letter  AD  93-16-15. 
which  requires  inspection  of  certain  fuel 
pumps  to  determine  which  combination 
of  fuel  pump  drive  shaft  and  fuel  pump 
drive  coupling  is  installed,  and 
replacement,  if  necessary,  of  fuel  pump 
drive  couplings  that  have  less  than  the 
minimum  required  coupling 
engagement  with  longer  fuel  pump 
drive  couplings.  The  inspection  must  be 
accomplished  within  30  hours  TIS  after 
the  effective  date  of  this  AD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (MSB)  No. 
M93-9,  Revision  1,  dated  March  10, 
1993,  that  describes  procedures  for 
inspecting  fuel  pumps  to  determine 
which  combination  of  fuel  pump  drive 
shafts  and  fuel  pump  drive  couplings  is 
installed,  and  replacement,  if  necessary, 
of  fuel  pump  drive  couplings  that  have 
less  than  the  minimum  required 
coupling  engagement  with  longer  fuel 
pump  drive  couplings. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  93-16-15 
to  prevent  possible  fuel  pump  drive 
shaft  disengagement  and  loss  of  engine 
power.  The  AD  requires  inspection  of 


certain  fuel  pumps  to  determine  which 
combination  of  fuel  pump  drive  shaft 
and  fuel  pump  drive  coupling  is 
installed,  and  replacement,  if  necessary, 
of  fuel  pump  drive  couplings  that  have 
less  than  the  minimum  required 
coupling  engagement  with  longer  fuel 
pump  drive  couplings.  The  inspection 
must  be  accomplished  within  30  hours 
TIS  after  the  effective  date  of  this  AD. 
TCM  has  replaced  fuel  pump  drive 
coupling,  P/N  631263,  with  a  longer  fuel 
pump  drive  coupling,  P/N  653359.  This 
new  fuel  pump  drive  coupling  is 
compatible  with  both  of  the  fuel  pump 
drive  shafts,  P/N  643689  and  646176, 
used  in  early  and  current  fuel  pump 
assemblies.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  September  27, 1993,  to 
all  known  U.S.  owners  and  operators  of 
TCM  IO-520.  TSIO-520. 10-550,  TSIO- 
550,  and  TSIOL-550  series  reciprocating 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  make  it 
effective  to  all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
subjn'..?«d  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-55."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  ft-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-1 6-1 5    Teledyne  Continental  Motors: 

Amendment  39-8743.  Docket  93-ANE- 
55. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  Model  IO-i20B,  IO-520BA 
IO-520BB,  ia-520C,  IO-520CB,  IO-520m' 
IO-520MB;  IO-550A.  IO-550B.  IO-550C,  lO- 
550G;  TSIO-520B.  TSIO-520BB.  TSIO-520D 
TSIO-520DB.  TSIO-520E.  TSI(>-520EB 
TSIO-520I,  TS1O-520JB.  TSK>-520K.  TSIO- 
520KB.  TSIO-520L,  TSIO-520LB,  TSIO- 
520N.  TSIO-520NB,  TSIO-520UB,  TSIO- 
520VB,  TSIO-520WB:  TSIQ-550B;  and 
TSIOL-550A  and  TSIOL-550B  reciprocating 
engines,  with  serial  numbers  lower  than 
those  listed  in  TCM  Mandatory  Service 
Bulletin  (MSB)  No.  M93-9.  Revision  1,  dated 
March  10. 1993;  which  are  equipped  with  the 
following  fuel  pumps:  Part  Numbers  (P/N) 
646210-1.-2.  -8.  -10.  -11;  P/N  646212-2. 
-5,  -16.  -17;  P/N  646758-5.  -7,  -8.  -9;  P/N 
646765-6  and  -7;  P/N  646766-1  and  -2; 
646767-1 ;  649368-19;  or  engines  equip^d 
with  any  fuel  pump,  regardless  of  part 
number  that  have  had  the  fuel  pump 
replaced  in  the  field  prior  to  the  effective 
date  of  this  AD  with  fuel  pump  drive  shaft, 
P/N  646176.  installed.  These  engines  are 
installed  on  but  not  limited  to  the  following 
aircraft:  Beech  Bonanza  35-C33A,  E33A/C, 
F33A/C,  S35,  V35/A/B,  A36/TC.  B36TC; 
Beech  Baron  95-C55/A,  D55/A,  E55/A,  58/ A/ 
P/PA/TC/TCA;  Cessna  310R.  T310P/Q/R.  320 
D/E/F,  335  series.  340  series,  401  series,  402 
series,  414  series;  Cirrus  VK-30;  Lancaire  IV; 
Mooney  M20K  with  Rocket  Engineering 
Corporation  "Rocket  Mooney"  STC;  Navion 
Model  H;  and  Questair. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  fuel  pump  drive  shaft 
disengagement  and  loss  of  engine  power, 
accomplish  the  following: 

(a)  Within  the  next  30  hours  time  in  service 
after  the  effective  date  of  this  AD,  visually 
inspect  the  fuel  pump  to  determine  which 
combination  of  ftiel  pump  drive  shaft  and 
fuel  pump  drive  coupling  is  installed,  and 
replace,  if  necessary,  fuel  pump  drive 
couplings  that  have  less  than  the  minimum 
required  coupling  engagement  with  longer 
fuel  pump  drive  couplings,  in  accordance 
with  Figure  1  of  TCM  MSB  No.  M93-9, 
Revision  1,  dated  March  10, 1993,  as  follows: 

(1)  If  fuel  pump  drive  shaft,  P/N  646176, 
is  installed  with  fuel  pump  drive  coupling, 
P/N  631263,  replace  the  fuel  pump  drive 
coupling  with  a  serviceable  fuel  pump  drive 
coupling,  P/N  653359. 

(2)  If  fuel  pump  drive  shaft.  P/N  643689, 
is  installed  with  either  fuel  pump  drive 
coupling,  P/N  631263  or  653359,  no  further 
action  is  required. 

(3)  If  fuel  pump  drive  shaft,  P/N  646176, 
is  installed  with  fuel  pump  drive  coupling, 
P/N  653359,  no  further  action  is  required. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 


should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspections,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
the  following  service  bulletin: 


Document 
No. 

Pages 

Revi- 
.sion 

Date 

TCM  MSB 
No. 
M93-9. 

1-5 

1 

Mar.  10.  1993. 

Total  pages:  5. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  ft-om  Teledyne  Continental 
Motors.  P.O.  Box  90.  Mobile.  AL  36601; 
telephone  (205)  438-3411.  Copies  may 
be  inspected  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC 

(e)  This  amendment  becomes  effective 
December  14. 1993.  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  93-16-15.  issued  September 
27. 1993.  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
November  19. 1993. 
Mark  C  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-28956  Filed  11-26-93;  8:45  am] 

BILUNG  CODE  4810-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-ANE-54;  Amendment  39- 
8744;  AD  93-22-05] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  C85,  C90, 0-200, 
and  O-240  Series  Reciprocating 
Engines 

agency:  Federal  AviaUon 
Administration.  DOT. 
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ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-22-05  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Teledyne  Continental  Motors  (TCM) 
C85.  C90. 0-200.  and  O-240  series 
reciprocating  engines  by  individual 
letters.  This  AD  requires  an  initial 
inspection  to  determine  if  a  suspect 
carburetor  air  intake  housing  assembly 
is  installed,  and  repetitive  inspections 
for  cracks,  and  replacement,  if 
necessary,  of  carburetor  air  intake 
housing  assemblies  with  serviceable 
assemblies.  This  amendment  is 
prompted  by  four  reports  from  one  flight 
school  in  Scotland  of  engines  found 
with  cracks  in  the  carburetor  air  intake 
housing  assemblies.  The  actions 
spedHed  by  this  AD  are  intended  to 
prevent  engine  failure  due  to  a  cracked 
air  valve  in  the  carburetor  air  intake 
housing. 

DATES:  Effective  December  14, 1993.  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  93-22-05, 
issued  on  November  4, 1993,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
14. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  28, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  IFAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-54, 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Teledyne 
Continental  Motors,  P.O.  Box  90, 
Mobile.  AL  36601;  telephone  (205)  438- 
3411.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATKM  CONTACT:  Jerry 
Robinette.  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA.  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  Suite  210C.  Atlanta.  GA 
30349;  telephone  (404)  991-3810,  fax 
(404) 991-3606. 


8UPPI.EMENTARY  INFORMATKM:  On 
October  4, 1993,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  AD  93-22-05,  applicable  to 
Teledyne  Continental  Motors  (TCM) 
C85.  C90.  O-200,  and  O-240  series 
reciprocating  engines,  which  requires  an 
initial  inspection  to  determine  if  a 
8us;>ect  carburetor  air  intake  housing 
assembly  is  installed,  and  repetitive 
inspections  for  cracks,  and  replacement, 
if  necessary,  of  carburetor  air  intake 
housing  assemblies  with  serviceable 
assemblies.  That  action  was  prompted 
by  four  reports  from  one  flight  school  in 
Scotland  of  engines  found  with  cracks 
in  the  carburetor  air  intake  housing 
assemblies.  TCM  conducted  further 
investigations  and  found  cracks  in  the 
air  valve  (commonly  called  the 
carburetor  heat  butterfly  valve)  and  the 
welds  in  the  air  valve  and  shaft  areas  of 
carburetor  air  intake  housing 
assemblies.  These  cracks  can  result  in 
loss  of  engine  power  due  to  the 
separation  of  the  air  valve  or  a  piece  of 
it  from  the  shaft,  which  can  then  block 
off  the  air  flow  to  the  carbtuetor.  The 
restricted  air  flow  results  in  partial  or 
complete  power  loss  depending  on  the 
amount  of  blockage.  The  cracks  in  the 
suspect  assemblies  were  discovered  at 
122,  29. 11,  and  0  houn  time  in  service 
since  installation  on  TCM  O-200  series 
reciprocating  engines;  however,  this 
condition  may  apply  to  TCM  CBS,  C90, 
and  O-240  series  reciprocating  engines. 
This  condition,  if  not  corrected,  could 
result  in  engine  failure  due  to  a  cracked 
air  valve  in  the  carburetor  air  intake 
housing. 

Teledyne  Continental  Moton  has 
determined  that  102  carburetor  air 
intake  housing  assemblies  and  41  repair 
kits  with  parts  not  produced  to  the  type 
design  data  were  manufactured.  These 
units  were  installed  at  the  factory  in 
new  TCM  Model  O-200A  engines  with 
serial  numbers  256030  through  256037. 
In  addition,  suspect  carburetor  air 
intake  housing  assemblies.  Part 
Numbers  (P/N)  CE11141,  CE11142, 
639814.  639815,  641534,  and  repair  kit 
assembly,  P/N  641689,  were  sold  as 
replacement  parts  after  August  31, 1991, 
for  TCM  C85,  C90, 0-200,  and  C^-240 
series  engines. 

Teledyne  Continental  Motore  has 
changed  the  P/N's  for  new  assemblies; 
the  PN's  are  as  follows:  P/N  653661. 
which  supersedes  P/N  CE11142;  P/N 
653670,  which  supersedes  P/N  639815; 
P/N  653675,  which  supersedes  P/N 
641534;  and  P/N  653657,  which 
supersedes  P/N  641689.  Assemblies 
with  P/N  CE11141  and  P/N  639814  have 
not  been  superseded,  as  these 
assemblies  include  an  air  filter,  but  their 


corresponding  airbox  P/N's  are  CE11142 
and  639815. 

Si  .ce  both  correctly  manufactured 
parts  (12  total)  and  suspect  parts  (a  total 
of  114  assemblies  and  41  repair  kits)  of 
the  same  P/N  were  sold  after  August  31, 
1991,  and  12  suspect  assemblies  and  11 
suspect  kits  have  been  removed  from 
service  to  date,  a  total  of  132  assemblies 
must  be  inspected  to  determine  which 
are  suspect. 

Teledyne  Continental  Motors  also 
produceid  several  assemblies,  P/N 
641534,  which  meet  type  design  criteria. 
Prior  to  shipment  of  these  parts  to  a 
distributor.  TCM  will  mark  them  with  a 
permanent  ink  stamp.  "CSB  93-13", 
located  on  the  inside  of  the  housing 
assembly  where  it  is  easily  seen  from 
the  air  filter  interface. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM  Critical 
Service  Bulletin  (CSB)  No.  93-13,  dated 
August  12, 1993,  that  describes 
procedures  for  an  initial  inspection  to 
determine  if  a  suspect  assembly  is 
installed,  repetitive  inspections  for 
cracks,  and  replacement,  if  necessary,  of 
carburetor  air  intake  housing  assemblies 
with  serviceable  assemblies. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  93-22-05 
to  prevent  an  engine  failure  due  to  a 
cracked  air  valve  in  the  carburetor  air 
intake  housing.  The  AD  requires  an 
initial  inspection  to  determine  if  a 
suspect  carburetor  air  intake  housing 
assembly  is  installed.  Suspect 
carburetor  air  intake  housing  assemblies 
must  be  replaced  with  a  serviceable 
assembly  if  a  crack  is  found.  In  addition, 
this  AD  requires  repetitive  inspections 
for  cracks,  and  replacement,  if 
necessary,  of  carburetor  air  intake 
housing  assemblies  with  serviceable 
assemblies.  Replacement  with 
serviceable  carburetor  air  intake  housing 
assemblies  constitutes  terminating 
action  to  the  inspection  requirements  of 
this  AD.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportxmity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  October  4, 1993,  to  all 
known  U.S.  owners  and  operators  of 
TCM  C85,  C90,  O-20G,  and  O-240  series 
reciprocating  engines.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  §  39.13  of  part  39  of  the 
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Federal  Aviation  Regulations  (FAR)  to 
make  if  effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rjle  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
ht  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-54."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 


under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-22-05    Teledyne  Continental  Motors: 

Amendment  39-8744.  Docket  93-ANE- 
54. 

Applicability:  Teled>Tie  Continental 
Motors  (TCM)  Model  O-200A  reciprocating 
engines  with  Engine  Serial  Numbers  256030 
through  256037;  and  TCM  C85.  C90,  O-200, 
and  O-240  series  reciprocating  engines  with 
carburetor  air  intake  housing  assemblies.  Part 
Numbers  (P/N)  CE11141,  CEin42.  639814, 
639815,  641534,  and  Repair  Kit  Assemblies, 
P/N  641689,  purchased  after  August  31, 
1991,  without  a  pennanent  ink  stamp  "CSB 
93-13"  located  on  the  inside  of  the  housing 
assembly.  These  engines  are  installed  on  but 
not  limited  to  the  following  aircraft: 
American  Champion  Models  7BCM,  7CCM, 
S7CCM,  7DC.  S7DC.  7EC,  S7EC.  7FC,  7)C. 
7EC.^,  IIBC,  SllBC,  llGC.  Slice,  and  402; 
Anderson  Greenwood  Model  14;  Cessna 
Model  120, 140, 140A,  150, 150A-M;  and 
A150K-M;  Luscombe  Model  8E,  8F,  and  T- 
8F;  McClish  (Funk)  Model  B85C;  Piper 
Model  PA-18  and  PA-19;  Reims  Model  F150 
G.  H, ).  K.  L.  M.  FA150K.  L.  FR.M50L.  and 
M;  Spinks  Model  Lark  95;  Superior  (Culver) 
Model  V  and  V-2;  Taylorcraft  Model  19  and 
F-19;  and  Univair  (Erco,  Forney,  Alon, 
Mooney)  Model  415E,  415G.  F-1,  F-IA,  A- 
2,  and  M-10. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  failure  due  to  a  cracked 
air  valve  In  the  carburetor  air  intake  housing 
assembly,  accomplish  the  following: 


(a)  Within  the  next  5  hours  time  in  service 
(TIS)  after  the  elective  date  of  this  AD, 
Inspect  the  carburetor  air  inUke  housing 
assembly  in  accordance  with  paragraph  2  of 
the  Inspection  Procedure  section  of  TCM 
Critical  Service  Bulletin  (CSB)  No.  93-13, 
dated  August  12, 1993. 

(1)  If  the  carburetor  air  intake  bousing 
assembly  meets  the  requiremenU  of 
Paragraph  2A  of  the  Inspection  Procedures  of 
TCM  CSB  No.  93-13,  dated  August  12. 1993, 
no  further  action  is  required. 

(2)  If  the  carburetor  air  intake  housing 
assembly  meets  the  requiremenU  of 
paragraph  2B  of  TCM  CSB  No.  93-13,  dated 
August  12, 1993,  inspect  the  carburetor  air 
intake  housing  assembly  for  cracks.  If  cracks 
are  found  anywhere  in  the  assembly,  prior  to 
fiirthcr  flight  replace  with  a  servicseble 
assembly. 

(b)  Thereafter,  for  assemblies  that  meet  the 
requirements  of  paragraph  2B  of  TCM  CSB 
No.  93-13.  dated  August  12. 1993,  inspect 
the  cartniretor  air  intake  housing  assemoly 
for  cracks  in  accordance  with  P^graphs  3 
and  4  of  the  Inspection  Procedure  of  TCM 
CSB  No.  93-13,  dated  August  12. 1993.  at 
intervals  not  to  exceed  25  hours  TIS  since  the 
last  inspection,  if  cracks  are  found  anyv^here 
in  the  assembly,  prior  to  further  flight  replace 
with  a  serviceable  assembly. 

(c)  Inspect  uninstalled  carburetor  air  intake 
housing  assemblies  in  accordance  with 
paragraph  (a)  of  this  AD  prior  to  installation. 

(d)  For  the  purpose  of  this  AD,  a 
serviceable  carburetor  air  intake  housing 
assembly  is  defined  as: 

(1)  An  assembly  purchased  on  or  before 
August  31, 1991;  or 

(2)  An  assembly  that  meets  the  inspection 
criteria  of  paragraph  (a)(1)  of  this  AD;  or 

(3)  An  assembly  with  the  following  P/N's: 
(i)  653661,  which  supersedes  CEl  11 42; 
(ii)  653670,  which  supersedes  639815; 
(iii)  653675.  which  supersedes  641534; 
(iv)  653657,  which  supersedes  641689;  or 

(4)  An  assembly.  P/N  641534,  with  a 
permanent  ink  stamp  "CSB  93-13"  located 
on  the  inside  of  the  housing  assembly. 

Note:  The  assemblies,  P/N's  CE11141  and 
639814,  have  not  been  superseded,  as  these 
are  assemblies  with  the  air  filter  included, 
corresponding  to  airboxes,  P/N's  CE11142 
and  639815. 

(e)  Replacement  with  a  serviceable 
carburetor  air  intake  housing  assembly 
constitutes  terminating  action  to  the 
inspection  requirements  of  this  AD. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  Office. 

Notr.  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirements  of  this  AD  can  be 
accomplished. 

(h)  The  inspections,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
the  following  service  document: 


Document  No. 


TCMCS8  No.  93-13 


Pages 


1-3 


Revision 


Ofiginai 


Date 


Aug.  12. 1993. 


Total  pages:  3. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Teledyne  Continental 
Motors.  P.O.  Box  90.  Mobile,  AL  36601; 
telephone  (205)  438-3411.  Copies  may 
be  inspected  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NVV.,  suite  700,  Washington,  DC. 

(i)  This  amendment  becomes  effective 
December  14, 1993,  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  93-22-05.  issued  November  4, 
1993,  which  contained  the  requirements 
of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
November  19, 1993. 
Mark  C  Ftilmer. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-28955  Filed  11-26-93;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  375  and  388 
[Docket  No.  RM94-3-000] 

Revisions  to  Regulations  Governing 
Freedom  of  Information  Act  Requests 

Issued  November  22. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
transferring  authority  to  reduce  or  waive 
fees  and  to  release  documents  requested 
under  the  Freedom  of  Information  Act 
from  the  Director  of  Public  Affairs  to  the 
Director.  Office  of  External  Affairs 
because  of  a  recent  reorganization. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adam  Gurwitz,  Office  of  the  General 


Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.  Washington.  DC  20426,  (202)  208- 
0457. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE.,  Washington,  EX:  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200.  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  document  will  be 
available  on  CIPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  LaDom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

Order  No.  562 

Final  Rule 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising 
its  regulations  in  parts  375  and  388 
transferring  delegated  authority  to 
release  or  withhold  documents,  and  to 
reduce  or  waive  fees  under  the  Freedom 
of  Information  Act  (FOLA).  from  the 
Director  of  Public  Affairs  to  the  Director. 
Office  of  External  Affairs. 

II.  Background  and  Discussion 

The  Commission's  regulations 
authorize  the  Director  of  Public  Affairs 
to  determine  whether  to  release  or 
withhold  non-public  documents 
requested  under  the  FOIA.  and  whether 
to  reduce  or  waive  fees  associated  with 
FOIA  requests.  See  18  CFR  375.312. 


388.108,  and  388.112.  Ihe  Ollicv  of 
External  Affairs  recently  was 
reorganized  to  combine  the  Division  of 
Congressional  Affairs  and  State  Liaison 
with  the  Division  of  Public  and 
Intergovernmental  Affairs.  This 
reorganization  efiminated  the  Director 
of  Public  Affairs  position.  The 
Commission  is  amending  its  regulations 
to  designate  the  Director,  Office  of 
External  Affairs,  as  the  official 
authorized  to  release  or  withhold  FERC 
documents  under  FOIA  and  to  reduce  or 
waive  FOIA  fees. 

This  final  rule  will  not  effect  any 
other  changes  to  the  Commission's 
FOIA  procedures. 

III.  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  •  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities.2 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

rv.  Environmental  Statement 

Issuance  of  this  rule  would  not 
represent  a  major  federal  action  having 
a  significant  adverse  effect  on  the 
human  environment  under  the 
Commission  regulations  implementing 
the  National  Environmental  Policy  Act.' 
This  rule  is  procedural  and  falls  within 
the  categorical  exemptions  provided  in 
the  Commission's  regulations.  Neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  is 
required.* 


1  5  use.  601-602. 

'Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defined  by  reference  to  section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  15  U.S.C 
632(a). 

'See  Order  No.  486.  52  FR  47897  (Dec.  17. 1987). 
FERC  Stats,  k  Regs..  Regulations  Preambles  1986- 
1990  1    30.783  (Dec.  10. 1987)  (codified  at  18  CFR 
part  380). 

<See  18 CFR  380.4(a)(1). 
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V.  lofiomiation  Collection  Statement 

Office  of  Management  and  Budget 
(OMB)  regulations  require  that  OMB 
opprove  certain  information  collection 
requirements  imposed  by  agency  rule.' 
This  rule  contains  no  information 
ajllection  requirements  and  is  not 
subject  to  OMB  approval. 

VI.  Administrative  Findings  and 
Effective  Date 

This  final  rule  is  a  rule  of  agency 
organization  that  does  not  alter  any 
substantive  rights  or  interests,  but 
merely  changes  the  title  of  the 
Commission  official  who  is  delegated 
authority  to  release  or  withhold 
documents  under  FOIA  and  to  reduce  or 
waive  FOIA  fees.  Prior  notice  and 
comment  under  section  4  of  the 
Administrative  Procedure  Act*  are 
therefore  unnecessary.  The  Commission 
finds  good  cause  to  make  this  rule 
en^active  immediately  upon  issuance. 
TTiis  rule  therefore  is  effective 
November  22, 1993. 

List  of  Subjects 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies),  Seals  and  insignia.  Sunshine 
Act. 

J  8  CFR  Part  388 

Confidential  business  information. 
Freedom  of  information. 

By  the  Commission. 
Lois  D.  Casiwll. 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  parts  375  and 
388,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  375— THE  COMMISSION 

1.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.Q  551-557;  15  U.S.C. 
717-71 7w.  3301-3432;  16  U.S.C.  791-828r, 
791a  note,  2601-2645;  42  U.S.C.  7101-7532. 

2.  Section  375.312  is  revised  to  read 
as  follows: 

§  375.31 2    Delegations  to  the  Director, 
Office  of  External  Affairs. 

The  Commission  authorizes  the 
Director,  Office  of  External  Affairs  to 
waive  or  reduce  fees  in  accordance  with 
§§388.108  through  388.110  of  this 
chapter. 


PART  388— INFORMATION  AND 
REQUESTS 

3.  The  authority  citation  for  part  388 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301-305,  551-557;  42 
U.S.C  7101-7352. 

§38ai08    [Amended] 

4.  In  §  388.108,  paragraphs  {a)(l)(i). 
(a)(2)  through  (a)(4)  and  (b)(1).  the 
words  "Director  of  Public  Affairs"  are 
removed  and  the  words  "Director, 
Office  of  External  Affairs"  are  inserted 
in  their  place. 

§38&112    [Amended] 

5.  In  §  388.112,  paragraph  (e).  the 
words  "Director  of  the  Division  of 
Public  Affairs"  are  removed  and  the 
words  "Director.  Office  of  External 
Affairs"  are  inserted  in  their  place. 

IFR  Doc.  93-29105  Filed  11-26-93;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  14 

Advisory  Committee;  Clarifying 
Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


*5  CFR  Part  1320. 

ii  U.S.C.  553(b)  (1988). 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
standing  advisory  committees' 
regulations  to  change  the  name  of  the 
over-the-counter  (OTC)  Drugs  Advisory 
Committee.  This  action  is  being  taken  to 
more  accurately  describe  this 
committee. 

EFFECTIVE  DATE:  November  29, 1993. 
FOR  FURTHER  fNFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Elrug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
2765. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  that  the  name  of  the  OTC 
Drugs  Advisory  Committee  has  been 
changed.  After  the  establishment  of  this 
committee,  on  August  27, 1991,  the 
agency  decided  that  the  name 
"Nonprescription  Drugs  Advisory 
Committee"  would  more  accurately 
describe  the  committee.  The  committee 
reviews  the  safety  and  effectiveness  of 
over-the-counter  (nonprescription) 
human  drug  products  which  involves  an 
exchange  of  views  regarding  both 
prescription  and  nonprescription  status. 


The  review  of  these  various  products  or 
combinations  thereof  may  include 
switches  from  one  status  to  another. 
Therefore,  the  agency  feels  the  name 
change  will  more  accurately  describe 
this  committee  to  the  pubHc  hi  the 
Federal  Register  of  September  30, 1993 
(58  FR  51084),  FDA  published  a  notice 
and  indicated  that  the  name  of  the  OTC 
Drugs  Advisory  Committee  had  been 
changed  to  the  Nonprescription  Drugs 
Advisory  (Committee  in  the  charter 
renewal  dated  August  10. 1993.  In  this 
document,  FDA  is  hereby  formally 
changing  the  name  of  the  committee  by 
revising  21  CFR  14.100(c)(17). 
Publication  of  this  document 
constitutes  a  final  action  on  this  change 
xmder  the  Administrative  Procedure  Act 
(5  U.S.C.  553(b)(3)(B)  and  (d))  and  under 
21  CFR  10.4C(d)  and  (e).  Notice  and 
public  procedure  and  delayed  effeaive 
date  on  this  regulation  are  unnecessary 
and  not  in  the  public  interest,  because 
the  final  rule  is  merely  a  clarifying 
amendment  to  existing  regulations  and 
when  effective  will  provide  notice  of 
accepted  standards. 

List  of  Subjects  in  21  CFR  Part  14 

Administrative  practice  and 
procedure.  Advisory  committees.  Color 
additives.  Drugs,  Radiation  protection. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  14  is 
amended  as  follows: 

PART  14— PUBUC  HEARING  BEFORE 
A  PUBLIC  ADVISORY  COMMfTTEE 

1.  The  authority  citation  for  21  CFR 
part  14  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-394;  21  U.S.C  41-50, 141-149.  467f, 
679.  821, 1034;  sees.  2,  351.  354.  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  201, 
262.  263b,  264);  sees.  2-12  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1451- 
1461);  5  U.S.C.  App.  2;  28  U.S  C.  2112. 

2.  Section  14.1(X)  is  amended  by 
revising  the  heading  for  paragraph 
(c)(17)  to  read  as  follows: 

§  14.100    List  of  standing  advisory 
committees. 

•        •        •        *        • 

(c)«  '   • 

(17)  Nonprescription  Drugs  Advisory 
Committee. 


Dated:  November  19. 1993. 
Jane  E.  Henney, 

Depu  ty  Commissioner  for  Operations. 
IFR  Doc.  93-29113  Filed  11-26-93,  8,45  8.-:iI 

BILUNG  CODE  4160-01-F 


62522 


Federal  Register  /  Vol.  58.  No.  227  /  Monday,  November  29.  1993  /  Rules  and  Regulations 


DEPARTMENT  OF  HOUSJNG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  941 

Pocliet  No  n-«3-16»0;  FR-3550-1-01] 

RIN  2577-AB34 

Public  and  Indian  Housing 
Development— Amendment  to 
Calculation  of  Total  Development  Cost 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  amends  the 
Department's  regulations  to  remove 
donations  (non-public  or  non-Indian 
housing  funds)  from  the  Department's 
calculation  of  total  development  cost 
(TIX:).  The  Department's  experience  has 
indicated  that  the  inclusion  of 
donations  within  the  TDC  of  projects 
has  created  unwarranted  delays  in  the 
development  process,  and.  in  some 
cases,  has  been  a  contributory  reason  for 
cost  increases  in  the  low-income 
housing  development  process. 
DATES:  Effective  date:  This  interim  rule 
becomes  effective  on  December  29. 
1993.  and  will  expire  on  May  29. 1995. 
COMMENT  DUE  DATE:  January  28. 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  General 
Counsel.  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SVV.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
Facsimile  (FAX)  comments  are  not 
acceptable. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Public  Housing,  Janice  Rattley,  Director 
of  the  Office  of  Construction, 
Rehabilitation  and  Maintenance. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
room  4136,  Washington,  IX!.  20410. 
Telephone  (202)  708-1800  (voice)  or 
(202)  708-4594  (TDD).  (These  are  not 
toll-free  numbers.) 
For  Indian  Housing,  Dom  Nessi. 

I  Director.  Office  of  Native  American 
Programs.  Department  of  Housing  and 

I  Urban  Development.  451  Seventh  Street. 
SW.,  room  4140,  Washington,  DC  20410. 
Telephone  (202)  70&-1015  (voice)  or 


(202)  708-4594  (TDD).  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
regulations  for  HUDs  public  housing 
development  program,  which  are 
codified  at  24  CFR  part  941.  and  HUD's 
Indian  housing  development 
regulations,  which  are  codified  at  24 
CFR  part  905.  subpart  C,  provide  for  the 
inclusion  of  donations  (non-public  or 
non-Indian  housing  funds)  that  have 
been  provided  to  public  housing 
agencies  and  Indian  housing  authorities 
(collectively.  "HAs")  in  the  total 
development  cost  (fbC).  The  project 
TDC  is  then  compared  to  the  published 
TDC  limitations  currently  in  effect.  The 
comparison  can  result  in  actual 
development  costs  that  are  less  than,  the 
same  as,  or  more  than  the  published 
TDC  limitations.  Under  HUD's  existing 
regulations,  if  the  project  TDC  exceeds 
100  percent  of  the  published  TDC 
limitation,  notwithstanding  the  reason 
for  the  increase  over  the  TDC  limitation 
or  the  source  of  funding  for  the  increase, 
the  Field  Office  cannot  approve  the 
project  TDC  without  authorization  of 
the  Regional  Administrator  or  the 
Assistant  Secretary  of  Public  and  Indian 
Housing.  (See  24  CFR  941.406.)  Similar 
provisions  are  contained  in  the  Indian 
housing  regulations.  (See  24  CFR 
905.255(d).)  The  approval  procedure  is 
intended  to  verify  Field  Office 
processing,  and  to  ensure  that  the 
project  TDC  will  provide  modest,  non- 
luxury,  durable  housing  at  a  reasonable 
cost.  In  actual  fact,  however,  the 
existing  TDC  approval  process,  which 
does  not  take  into  consideration  that 
donations  may  be  the  reason  for.  or  the 
source  of  payment  of,  the  increase  over 
the  TDC  limits,  has  resulted  in 
unwarranted  delays  in  the  development 
process  because  of  the  amount  of  time 
it  takes  for  the  request  to  move  through 
the  system.  In  some  cases,  these  delays 
have  been  a  contributory  reason  for  cost 
increases  in  development  of  public  and 
Indian  housing. 

The  amendments  to  be  made  by  this 
interim  rule  will  permit  HUD  Field 
Offices  to  calculate  the  project  TDC 
relative  to  published  TDC  limitations, 
and  to  authorize  HAs  to  proceed  with 
developments,  wdthouf  referral  to 
Regional  Administrators  or  the  Assistant 
Secretary,  where  funds  in  excess  of  TDC 
limits  are  provided  through  donations. 
Where  funds  in  excess  of  TDC  limits 
will  not  be  provided  through  donations. 
Field  Offices  must  continue  to  seek 
authorization  from  the  Regional 
Administrators  or  the  Assistant 
Secretary.  HUD  will  not  provide  funds 
to  HAs  under  section  5  of  the  U.S. 


Housing  Act  of  1937  in  excess  of  TDC 
limitations  without  such  authorization. 

The  Department  is  aware  that  other 
changes  need  to  be  made  to  part  941  to 
simplify  and  facilitate  the  development 
of  public  housing,  and  the  Department 
is  in  the  process  of  completely 
redesigning  the  public  housing 
development  program  for  this  purpose. 
The  Department  will  be  issuing  a 
proposed  rule  to  amend  24  CFR  part  941 
to  reflect  the  redesigned  program,  and  to 
invite  public  comment  on  the 
Department's  proposed  redesign  of  the 
public  housing  development  program. 
Thus,  although  additional  and 
comprehensive  changes  are 
contemplated  for  part  941,  the 
Department  believes  that  it  is  in  the  best 
interest  of  HAs  and  the  public  to  issue 
this  interim  rule,  in  advance  of 
publication  of  the  proposed  rule, 
because  the  amendment  to  the 
calculation  of  the  TDC  is  needed 
immediately  to  facilitate  development  of 
already  reserved  projects. 

The  specific  sections  in  24  CFR  parts 
905  and  941  to  be  amended  by  this 
interim  rule  are  as  follows: 

Sections  905.102  and  941.103  are 
each  amended  by  revising  the  definition 
of  "total  development  cost"  contained 
in  these  sections  to  clarify  that 
maximum  total  development  cost 
excludes  any  donations. 

Sections  905.255  and  941.204  are 
amended  to  add  a  new  paragraph  to 
each  section  that  will  clarify  that 
although  donations  are  not  included  in 
the  project  TDC  calculations,  donations 
must  be  included  in  the  project 
development  cost  budget.  A  new 
paragraph  (j)  would  be  added  to 
§905.255  and  a  new  paragraph  (d) 
would  be  added  to  §  941.204. 
Additionally,  §  905.255(a)(2)  would  be 
amended  to  clarify  that  the  "inclusion 
of  all  costs"  discussed  in  this  paragraph 
does  not  include  donations. 

Additionally,  §941.406  is  amended  to 
clarify  that  the  total  project  cost  refers 
to  HUD  funds. 

Through  implementation  of  these 
amendments,  many  developments  in  the 
pre-construction  pipeline  will  be  able  to 
achieve  construction  starts  sooner, 
which  will  benefit  (1)  low-income 
persons  that  need  public  and  Indian 
housing,  and  (2)  the  public  in  general  by 
creating  local  economic  stimulus. 

Justification  for  Interim  Rulemaking 

It  is  the  Department's  general  policy 
to  publish  a  rule  for  notice  and 
comment  before  issuing  a  rule  for  effect, 
in  accordance  with  its  owm  rule  on 
rulemaking,  codified  at  24  CFR  part  10. 
However,  part  10  provides  for 
exceptions  from  that  general  rule  where 
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the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
determined  to  be  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (See  24  CFR  lO.l) 

The  Department  finds  that  good  cause 
exists  to  publish  this  interim  rule  for 
effect  without  notice  and  prior  public 
comment  in  that  prior  public  procedure 
is  contrary  to  the  pubhc  interest.  The 
amendments  made  by  this  interim  rule 
are  beneficial  to  HAs  because  they 
exclude  donations  6x>m  calculation  of 
the  total  development  cost  (TIX!)  in  the 
Department's  public  and  Indian  housing 
development  programs.  The 
Department's  experience  has  shown  that 
the  inclusion  of  donations  in  the  TDC 
has  created  unwarranted  delays  and 
contributed  to  cost  increases  in  the 
public  housing  development  process. 
Thus,  not  only  HAs.  but  residents  and 
prospective  residents  that  the  HAs  serve 
benefit  fi-ora  these  amendments. 

Although  this  interim  rule  is  being 
published  for  immediate  effect,  the 
Department  requests  comments  from  the 
public  on  this  interim  rule.  All  public 
comments  will  be  considered  by  the 
Department  in  the  development  of  a 
final  rule. 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Executive  Order  12866 

This  interim  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  12866  as  a  significant 
regulatory  action. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication,  and,  by  approving  it. 
certifies  that  this  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  interim  rule's  major  effect  is  on 
HAs  which  are  state  and  local 
governmental  entities.  The  interim  rule 
revises  the  manner  in  which  the  total 
development  cost  is  calculated,  and  in 
so  doing,  reduces  delays  and  costs  in 
the  development  of  pubfic  and  Indian 
housing,  which  is  beneficial  to  HAs. 


Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612,  Federalism, 
has  determined  that  this  interim  rule 
will  not  have  a  substantial,  direct  effect 
on  the  States  or  their  political 
subdivisions  or  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  or  responsibilities  among  the 
various  levels  of  government.  The 
interim  rule  removes,  rather  than 
imposes,  a  program  requirement. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  does 
not  have  a  potential  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  &t)m 
promulgation  of  this  interim  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Regulatory  Agenda 

This  interim  rule  was  listed  as 
sequence  number  1650  in  the 
Department's  Semiaimual  Agenda  of 
Regulations  published  on  October  25, 
1993  (58  FR  56402, 56451)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  and  was 
submitted  to  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  of  the  Senate 
and  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

Catalog  of  Federal  Domestic  Assistance 
Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.850,  Public  and  Indian  Housing. 

List  of  Subjects 

24  CFR  Part  905 

Aged,  Energy  conservation,  Grant 
programs — housing  and  community 
development.  Grant  programs— Indians, 
Indians,  Individuals  with  disabilities. 
Lead  poisoning.  Loan  programs — 
housing  and  community  development, 
Loan  programs — Indians,  Low  and 
moderate  income  housing,  PubUc 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  941 

Grant  programs — ^housing  and 
community  development,  Loan 


programs — housing  and  community 
development,  Pubfic  housing. 

Accordingly,  24  CFR  parts  905  and 
941  are  amended  as  follows: 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  part  905 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  450e{b);  42  U.S.C 
1437a-l.  1437aa.  1437bb.  1437c.  1437cc, 
1437d(c)(4)(D).  1437ee.  and  3535(d). 

^^  2.  In  §>GO5.102.  the  definition  of 
"Total  development  cost"  is  revised  to 
read  as  follows: 

S  905.102    Definitions. 


Total  development  cost.  The  sum  of 
all  HLT>approved  costs  for  a  project 
including  all  undertakings  necessary  for 
administration,  planning,  site 
acquisition,  demolition,  construction  or 
equipment  and  financing  (including  the 
payment  of  carrying  charges),  and  for 
otherwise  carrying  out  the  development 
of  the  project.  The  maximum  total 
development  cost  excludes  offsite  water 
and  sewer  facilities  development  costs; 
costs  normally  paid  for  by  other  entities, 
but  included  in  the  development  cost 
budget  for  the  project  for  contracting  or 
accounting  convenience;  and  any 
donations  received  from  public  or 
private  sources. 
•        •        *        •        • 

3.  In  §905.255,  paragraph  (a)(2)  is 
revised,  and  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

%  905.255    Total  development  cost 
standard. 

(a)  •  •  ' 

(2)  The  costs  covered  by  the  TDC 
approved  for  a  project,  which  is  subject 
to  the  TDC  standard,  include  all  costs 
(excluding  donations;  see  paragraph  (j) 
of  this  section)  associated  with  the 
project,  except  for  the  costs  of  off-site 
water  and  sanitation  facilities 
infi^structure.  The  TDC  limit  for  a 
project  shall  be  calculated  by 
multiplying  the  number  of  units  for 
each  bedroom  size  and  structure  type  in 
the  project  by  the  applicable  per  unit 
TDC  standard,  and  adding  together  the 
amoimts  for  all  the  units  in  the  project. 

(j)  Donations.  Donations  fix)m  other 
funding  sources  may  be  obtained  by  the 
IHA  to  supplement  project  costs  which 
otherwise  could  not  be  included, 
provided  that  the  added  funds  are  not 
used  for  items  which  would  result  in 
substantially  increased  operating, 
maintenance,  or  replacement  costs,  and 
the  HUD  certification  required  under 
section  102  of  the  HUD  Reform  Act  can 
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be  made  in  accordance  with  24  CFR  part 
12.  Although  donations  are  not  subject 
to  the  TDC  limitations  set  forth  in 
paragraph  (d)  of  this  section,  donations 
must  be  included  in  the  project 
development  cost  budget,  and  legally 
acceptable  written  commitments  must 
be  provided  to  the  IHA  before  the  IHA 
can  rely  on  the  donations  in  its  planning 
and  contracting. 

PART  941— PUBLIC  HOUSING 
DEVELOPMENT 

4.  The  authority  citation  for  part  941 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1437b.  1437c.  1437g, 
and  3535(d). 

5.  In  §  941.103.  the  definition  of 
"Total  Development  Cost"  is  revised  to 
read  as  follows: 

§941.103    Definitions. 


Total  development  cost  (TDC).  The 
sum  of  all  HUD-approved  costs  for 
planning  (including  proposal 
preparation),  administration,  site 
acquisition,  relocation.  demoUtion. 
construction  and  equipment,  interest 
and  carrying  charges,  on-site  streets  and 
utilities,  non-dwelling  facilities,  a 
contingency  allowance,  insurance 
premiums,  o^-site  facilities,  any  initial 
operating  deBcit.  and  other  costs 
necessary  to  develop  the  project.  The 
total  development  cost  in  the  proposal, 
when  reviewed  and  approved  by  the 
Field  Office,  becomes  the  maximum 
total  development  cost  stated  in  the 
ACC  Upon  completion  of  the  project, 
the  actual  development  cost  is 
determined,  and  this  becomes  the 
maximum  total  development  cost  of  the 
project  for  purposes  of  the  ACC.  The 
maximum  total  development  cost 
excludes  costs  funded  from  donations. 
(See  24  CFR  941.204.) 

6.  In  §  941.204.  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

S  941.204    Cost  guideline*. 

(d)  Donations.  Donations  6x>m  other 
funding  sources  may  be  obtained  by  the 
PHA  to  supplement  project  costs  which 
otherwise  could  not  be  included, 
provided  that  the  added  funds  are  not 
used  for  items  that  would  result  in 
substantially  increased  operating, 
maintenance  or  replacement  costs,  and 
the  HUD  certification  required  under 
section  102  of  the  HUD  Reform  Act  can 
be  made  in  accordance  with  24  CFR  part 
12.  Although  donations  are  not  subject 
to  the  TDC  Umitations  set  forth  in 
§  941.406(a),  donations  must  be 
included  in  the  project  development 
cost  budget,  and  legally  acceptable 


written  commitments  for  such 
donations  must  be  provided  by  the  PHA 
for  Field  Office  approval. 

7.  In  §  941.406,  paragraphs  (a)(1)  and 
(a)(2){i)  are  revised  to  read  as  follows: 

S  941 .406    Maximum  development  cost  and 
advances. 

(a)  •  •  • 

(1)  The  total  project  cost  that  may  be 
approved  and  reserved  with  HUD  funds 
for  a  proposed  project  at  the  time  of  tne 
initial  reservation  of  funds  may  not 
exceed  100  percent  of  the  maximum 
TDC  based  on  the  most  recently  issued 
TDC  limits. 

(2)(i)  After  initial  fund  reservation 
and  subject  to  the  availability  of  funds: 

(A)  A  Field  Office  may  approve  costs 
to  be  paid  from  HUD  funds  and  reserve 
funds  for  a  project  up  to  100  percent  of 
the  maximum  TDC  based  on  the  most 
recently  issued  TDC  limits; 

(B)  Tne  Regional  Administrator  may 
authorize  the  Field  Office  to  approve 
costs  to  be  paid  from  HUD  funds  and 
reserve  funds  for  a  project  up  to  105 
percent  of  the  maximum  TDC  based  on 
the  most  recently  issued  TDC  limits; 

(C)  The  Assistant  Secretary  may 
authorize  the  Field  Offices  to  approve 
costs  to  be  paid  from  HUD  funds  and 
reserve  funds  for  a  project  above  105 
percent  of  the  maximum  TDC,  twsed  on 
the  most  recently  approved  TDC  limits. 

Dated:  November  19, 1993. 

Joseph  Shttldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  93-29056  Filed  11-26-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  47 
[TD.  8497] 
RIN1545-AS06 

Vaccine  Roor  Stocks  Tax  of  1993 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACnoM:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
floor  stocks  tax  on  vaccines  held  on 
August  10, 1993.  These  rules  reflect 
changes  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Act).  The  temporary  regulations 
provide  guidance  relating  to  the  person 
liable  for  the  tax,  an  exception  to  the 
tax,  and  the  time  for  reporting  and 
paying  the  tax. 


EFFECTIVE  DATE:  These  regulations  are 
effective  August  10. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Madden  (202)  622-4537  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Act  reinstates  the  manufacturers 
excise  tax  on  vaccines  under  section 
4131  of  the  Internal  Revenue  Code 
(Code)  effective  August  11, 1993.  The 
vaccine  tax  is  imposed  on  DPT 
(diphtheria,  pertussis,  tetanus)  vaccine 
at  the  rate  of  $4.56  per  dose,  DT 
(diphtheria,  tetanus)  vaccine  at  the  rate 
of  $0.06  per  dose,  MMR  (measles, 
mumps,  rubella)  vaccine  at  the  rate  of 
$4.44  per  dose,  and  polio  vaccine  at  the 
rate  of$0.29  per  dose. 

The  Act  also  imposes  a  floor  stocks 
tax,  which  does  not  appear  in  tlie  Code, 
on  these  vaccines.  The  floor  stocks  tax 
is  a  one-time  tax  on  taxable  vaccines 
that  were  sold  by  the  manufacturer, 
producer,  or  importer  on  or  before 
August  10, 1993.  on  which  no  tax  was 
imposed  by  section  4131  of  the  Code, 
and  that  were  held  at  the  last  moment 
of  August  10. 1993.  for  sale  or  use.  The 
rates  of  floor  stocks  tax  are  equal  to  the 
tax  rates  for  sales  by  the  manufecturer. 
producer,  or  importer. 

Explanation  of  Provisions 

The  regulations  provide  definitions 
relating  to  the  floor  stocks  tax.  identify 
the  vaccines  subject  to  the  floor  stocks 
tax,  list  the  applicable  rates  of  tax,  and 
identify  the  persons  liable  for  the  tax 
(primarily  doctors,  public  and  private 
hospitals  and  clinics,  and  public  health 
agencies). 

The  regulations  also  provide  a  de 
minimis  exception  to  the  floor  stocks 
tax.  Under  this  exception,  any  person 
that  holds  vaccines  subject  to  a  total  tax 
of  $1,000  or  less  is  not  required  to  report 
or  pay  the  tax.  If  the  tax  exceeds  $1 ,000, 
the  full  amount  of  tax  must  be  reported 
and  paid.  Vaccines  held  by  members  of 
controlled  groups  must  be  aggregated  for 
purposes  of  the  de  minimis  exception. 
The  de  minimis  exception  is  not 
prescribed  by  statute,  but  is  being 
established  for  administrative 
convenience  as  were  the  de  minimis 
exceptions  contained  in  the  Floor 
Stocks  Tax  provisions  of  the 
Environmental  Tax  Regulations  (see  26 
CFR  52.4682-4).  The  $1,000  threshold 
for  tax  is  consistent  with  the  de  minimis 
exemption  requested  by  the  Department 
of  Health  and  Human  Services,  which 
administers  the  Vaccine  Injury 
Compensation  Trust  Fund. 

The  regulations  provide  that  a  return 
on  Form  720,  Quarterly  Federal  Excise 


Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29,  1993  /  Rules  and  Regulations    62525 


Tax  Return,  must  be  filed  by  February 
28, 1994,  and  that  the  tax  also  must  be 
paid  by  February  28, 1994.  Persons  that 
are  also  required  to  report  other  excise 
taxes  for  the  fourth  quarter  of  1993  must 
report  the  floor  stocks  tax  and  the  other 
excise  taxes  on  the  same  Form  720.  The 
due  date  for  the  return  is  February  28, 
1994,  even  if  returns  for  the  other  excise 
taxes  are  ordinarily  due  at  an  earlier 
date.  This  rule  does  not  extend  the  time 
for  making  deposits  or  payments  of  any 
excise  tax. 

These  regulations  do  not  impose  any 
specific  recordkeeping  requirements 
with  respect  to  the  floor  stocks  tax. 
However,  the  general  recordkeeping 
requirements  applicable  to  Form  720 
apply.  For  example,  inventories  based 
on  actual  measurement,  on  a  work- 
forward  or  work-back  method,  or  any 
other  method  that  accurately  reflects 
vaccines  held  are  acceptable. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6}  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatorj'  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Infonnation 

The  principal  author  of  these 
regulations  is  Edward  Madden,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
perscmnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  cf  Subjects  in  26  CFR  Part  47 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  chapter  I  is 
amended  as  follows: 

Paragraph  1.  Part  47  is  added  to  read 
as  follows: 

PART  47— FLOOR  STOCKS  TAXES 
Subpart  A— -{Reserved] 

47.1-lT  through  47.1-5T  [Reserved] 


Subpart  &— Vaccine  Floor  Stocks  Tax  cH 
IMS 

47.2-lT    Scope  of  subpart  B  (temporary). 
47.2-2T    De&iitions  relating  to  the  vaccine 

floor  stocks  tax  (temporary). 
47.2-3T    Imposition  ofvaccine  floor  stocks 

tax  (temporary). 
47.2-4T    De  minimis  exception  to  vaccine 

floor  stocks  tax  (temporary). 
47.2-5T    Requirements  with  respect  to 

payment  and  return  (temporary). 
Authority:  26  U.S.C  7805. 

Section  47.2-5T  also  issued  imder 
section  13421(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (107  Stat. 
312). 

Subpart  A— [Resarved] 
fi47.1-6T    [Reearved] 

Subpart  B— Vaccina  Roor  Stocka  Tax 
of  1993 

1 47.2-1T    Scope  of  sulipart  B  (temporary). 

The  regulations  in  this  subpart  B 
relate  to  the  vaccine  floor  stocks  tax 
imposed  by  section  13421(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (107  Stat.  312).  The  tax  is  imposed 
on  untaxed  vaccines  held  at  the  last 
moment  of  August  10, 1993.  This 
subpart  describes  the  specific  articles 
subject  to  tax,  the  rates  of  tax,  and  the 
persons  Uable  for  tax.  This  subpart  also 
provides  an  exception  to  the  tax  and 
requirements  for  payment  of  tax  and 
filing  a  return  reporting  the  tax.  This 
subpart  is  effective  on  August  10, 1993. 

1 47.2-2T    Definitions  relating  to  the 
vaccirte  floor  stocks  tax  (temporary). 

(a)  Terms  usedin  section  4131.  For 
purposes  of  this  subpart,  terms  that  are 
also  used  in  section  4131  have  the  same 
meaning  as  when  so  used. 

(b)  Other  terms.  For  purposes  of  this 
section — 

Act  refers  to  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (107  Stat. 
312). 

Controlled  group  means — 

(i)  Any  controlled  group  of 
corporations  within  the  meaning  of 
section  1563(a),  except  that  the  phrase 
"more  than  50  percent"  is  substituted 
for  the  phrase  "at  least  80  percent"  each 
place  it  appears  therein  and  a  controlled 
group  of  corporations  includes  members 
that  are  described  in  section  1563(b)(2) 
(relating  to  excluded  members);  and 

(ii)  Ariy  other  group  of  organizations, 
at  least  one  member  of  which  is  not  a 
corporation,  that  is  a  brother-sister 
group  imder  common  control  or  a 
combined  group  under  common  control, 
with  terms  having  the  following 
meanings  for  this  purpose: 


(A)  Organization  means  a  sole 
proprietorship,  a  partnership,  a  trust,  an 
estate,  or  a  corporation. 

(B)  Brother-sister  group  under 
common  control  means  two  or  more 
organizations  if — 

U)  The  same  five  or  fewer  persons 
who  are  individuals,  estates,  or  trusts 
own  (directly  and  with  the  appUcation 
of  §  1 .414(c)-4  of  this  chapter)  a 
controlling  interest  of  each  organization; 

(2)  Taking  into  account  the  ownership 
of  each  person  only  to  the  extent  that 
irarson's  ownership  is  identical  with 
respect  to  each  organization,  such 
persons  are  in  effective  control  of  each 
organization;  and 

(5)  The  five  or  fewer  persons  whose 
ownership  is  considered  for  purposes  of 
the  controlling  interest  requirement  for 
each  organization  are  the  same  persons 
whose  ownership  is  considered  for 
purposes  of  the  effective  control 
requirement. 

(C)  Controlling  interest  means — 
(!)  In  the  case  of  a  corporation, 

ownership  of  stock  possessing  at  least 
50  p>ercent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote  or  at  least  50  percent  of  the  total 
value  of  the  shares  of  all  classes  of  stock 
of  the  corporation; 

(2)  In  the  case  of  a  trust  or  estate, 
ownership  of  an  actuarial  interest 
(determined  under  §  1.52-l(f)  of  this 
chapter)  of  at  least  50  percent  of  the 
trust  or  estate; 

(3)  In  the  case  of  a  partnership, 
ownership  of  at  least  50  percent  of  the 
profit  interest  or  capital  interest  of  the 
partnership;  and 

(4)  In  the  case  of  a  sole  proprietorship, 
ownership  of  the  sole  proprietorship. 

(D)  Effective  control  has  the  meaning 
given  that  term  in  §  1.52-l(d)(3)  of  this 
chapter. 

(E)  Combined  group  under  common 
control  has  the  meaning  given  that  term 
in  §  1.52-l(e)  of  this  chapter. 

i  47.2-3T    Imposition  of  vaccine  floor 
stocks  tax  (temporary). 

(a)  Vaccines  subject  to  tax.  Section 
13421(c)  of  the  Act  imposes  a  fioor 
stocks  tax  on  any  taxable  vaccine  (as 
defined  in  section  4132(a)(1)  of  the 
Internal  Revenue  Code)— 

(1)  Which  was  sold  by  the 
manufacturer,  producer,  or  importer  on 
or  before  August  10, 1993; 

(2)  On  which  no  tax  was  imposed 
under  section  4131  (or  on  which  such 
tax  was  imposed  and  subsequently 
credited  or  refunded);  and 

(3)  Which  is  held  at  the  last  moment 
of  August  10, 1993,  by  any  person  for 
sale  or  use. 

(b)  Rates  of  tax.  The  rate  of  floor 
stocks  tax  on  each  taxable  vaccine  is  the 


62526    Fxieral  Register  /  Vol.  58.  No.  227  /  Monday,  November  29.  1993  /  Rules  and  Regulations 


rate  of  tax  speciGed  in  section 
4131(b)(1)  of  the  Code. 

(c)  Person  liable  for  tax.  The  person 
liable  for  the  floor  stocks  tax  on  any 
vaccine  subject  to  tax  is  the  person  that 
holds  the  vaccine  at  the  last  moment  of 
August  10, 1993.  For  purposes  of  the 
floor  stocks  tax.  a  vaccine  is  held  at  the 
last  moment  of  August  10. 1993.  by  the 
person  that  has  title  to  the  vaccine 
(whether  or  not  dehvery  to  that  person 
has  been  made)  at  such  time,  as 
determined  under  applicable  local  law. 
There  is  no  exemption  from  the  floor 
stocks  tax  for  the  United  States  or  for 
State  or  local  governments.  Each 
business  unit  that  has,  or  is  required  to 
have,  its  own  employer  identiHcation 
number  is  treated  as  a  separate  person 
for  purposes  of  the  floor  stocks  tax 

i  47.2-4T    D«  minimis  exception  to  vaccine 
floor  stock*  tax  (temporary). 

(a)  De  minimis  exception — (1)  In 
general.  Except  as  otherwise  provided 
in  this  section,  if  the  aggregate  amount 
of  floor  stocks  tax  payable  by  a  person 
does  not  exceed  $1,000.  that  person  is 
not  required  to  report  or  pay  the  tax. 

(2)  All  amounts  held  subject  to  tax  if 
threshold  exceeded.  If  the  aggregate 
amount  of  floor  stocks  tax  payable  by  a 
person  exceeds  51.000.  that  person  is 
required  to  report  and  pay  the  total 
amount  of  tax  as  determined  without 
regard  to  this  section. 

(3)  Controlled  groups.  A  member  of  a 
controlled  group  (as  defined  in  §  47.2- 
2T)  is  not  excepted  from  reporting  and 
paying  floor  stocks  tax  under  this 
section  if  the  aggregate  amount  of  floor 
stocks  tax  payable  by  all  members  of  the 
controlled  group  exceeds  $1,000. 

(b)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  A  holds  50  doses  of  DPT 
vaccine  and  60  doses  of  polio  vaccine  on  the 
last  moment  of  August  10. 1993.  A  is  not  a 
member  of  a  contrulled  group.  A  i»  not 
required  to  report  and  pay  the  floor  stocks  tax 
on  any  of  the  taxable  vaccines  because  the 
aggregate  amount  of  floor  stocks  tax  payable 
by  A  (determined  without  regard  to  this 
section)  does  not  exceed  Si, (KM  ((50x54.56 
per  dose  of  DPT  vaccine)+(60xS0.29  per  dose 
of  polio  vaccine )=S245.40). 

Example  2.  D,  E.  and  F  are  members  of  the 
same  controlled  group.  On  the  last  moment 
of  August  10.  1993.  D  holds  100  doses  of  DPT 
vaccine  and  160  doses  of  polio  vaccine;  E 
holds  80  doses  of  DPT  vaccine.  10  doses  of 
MMR  vaccine  and  60  doses  of  polio  vaccine: 
and  F  holds  20  doses  of  MMR  vaccine  and 
10  doses  of  DT  vaccine.  Without  regard  to 
this  section,  D  is  liable  for  a  tax  of  S502.40 
((10OXJ4.56  per  dose  of  DPT  vaccine]  ♦ 
(160x50.29  per  dose  of  polio  vaccine)):  E  is 
liable  for  a  tax  of  5426.60  ((80x54.56  per  dose 
of  DPT  vaccineWlOx54.44  per  dose  of  MMR 
vaccineM60x50.29  per  dose  of  polio 
vaccine)):  and  F  is  liable  for  a  tax  of  589.40 


((20x54.44  per  dose  of  MMR 
vaccine)-f(10x50.06  per  dose  of  DT  vaccine)). 
Because  the  aggregate  amount  of  floor  stocks 
tax  payable  by  all  members  of  the  group 
(51 .018.40)  exceeds  51 .000.  each  member  of 
the  controlled  group  must  report  and  pay  the 
floor  stocks  tax. 

S47,2-5T    Raquirements  wttti  rMpect  to 
payment  and  return  (temporary). 

(a)  Payment  of  tax.  The  floor  stocks 
tax  is  to  be  paid  without  assessment  or 
notice  on  or  before  February  28, 1994. 

(b)  Fi7/ng  of  return— (1)  Form  720. 
Except  as  provided  in  §  47.2-4T(a) 
(relating  to  the  de  minimis  exception), 
every  person  liable  for  the  floor  stocks 
tax  must  make  a  return  of  the  tax  on 
Form  720,  Q'larterly  Federal  Excise  Tax 
Return.  The  return  is  to  be  prepared  and 
filed  in  accordance  with  the  instructions 
relating  to  the  return. 

(2)  Time  for  filing— (i)  In  general.  The 
Form  720  required  by  paragraph  (b)(1) 
of  this  section  must  be  filed  on  or  before 
February  28, 1994,  and  is  a  return  for 
the  fourth  calendar  quarter  of  1993.  A 
first  return  reporting  only  floor  stocJcs 
tax  is  also  a  final  return  and  therefore, 
in  accordance  with  the  instructions  to 
Form  720.  the  box  for  "final  return" 
must  be  marked. 

(ii)  Return  reporting  other  taxes.  A 
person  must  file  only  ono  Form  720  for 
a  quarter.  If  a  person  is  required  under 
part  40  of  this  chapter  to  file  Form  720 
for  the  fourth  calendar  quarter  of  1993 
for  other  excise  taxes  earlier  than 
February  28. 1994.  that  person  files  a 
single  Form  720  for  the  quarter  by 
February  28, 1994.  This  Paragraph 
(b)(2)(ii)  does  not  extend  the  time  for 
making  deposits  or  paying  any  excise 
tax. 

Margaret  Milner  Richardson. 

Commissioner  of  Internal  Revenue. 

Approved:  November  15, 1993. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  93-28910  Filed  11-22-93:  3  46  pm| 
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26CFRPart47 
[TO.  8498] 
RIN  1545-AS07 

Fuel  Floor  Stocks  Taxes  Under  the 
OmnitHis  Budget  Reconciliation  Act  of 
1993 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
floor  stocks  taxes  on  gasoline,  diesel 
fuel,  and  aviation  fuel  held  on  October 


1, 1993;  on  diesel  fuel  held  on  January 
1. 1994;  and  on  commercial  aviation 
fuel  held  on  October  1. 1995.  These 
rules  reflect  changes  to  the  law  made  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Act).  The  temporary  regulations 
provide  guidance  relating  to  the  persons 
liable  for  the  taxes,  exceptions  to  the 
taxes,  and  the  times  for  reporting  and 
paying  the  taxes. 

EFFECTIVE  DATE:  These  regulations  are 
effective  October  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Madden  (202)  622-4537  (not  a 

toll-free  call). 

SUPPt-EMENTARY  INFORMATION: 
Background 

The  Act  makes  several  changes  to  the 
Internal  Revenue  Code  with  respect  to 
the  taxation  of  motor  fuels.  First, 
effective  October  1, 1993.  it  increases 
the  rates  of  excise  taxes  on  gasoline, 
diesel  fuel,  and  aviation  fuel.  The 
gasoline  tax,  under  section  4081, 
increases  from  14.1  cents  per  gallon  to 
18.4  cents  per  gallon:  the  diesel  fiiel  tax. 
under  section  4091.  increases  from  20.1 
cents  per  gallon  to  24.4  cents  per  gallon; 
and  the  aviation  fuel  tax.  under  section 
4091.  increases  from  17.6  cents  per 
gallon  to  21.9  cents  per  gallon.  These 
new  rates  include  the  0.1-cent-per- 
gallon  tax  that  funds  the  Leaking 
Underground  Storage  Tank  (LUST) 
Tru.st  Fund.  Second,  effective  January  1. 
1994.  the  Act  generally  moves  the  point 
of  imposition  of  tax  on  diesel  fuel  to  the 
terminal  rack.  Third,  effective  October 
1, 1995,  the  Act  increases  the  tax  on  fiiel 
used  in  commercial  aviation  by  4.3 
cents  per  gallon. 

The  Act  also  imposes  three  floor 
stocks  taxes,  which  are  not  codified,  on 
these  fuels-  The  taxes  are  to  be  paid  by 
persons  holding  fuel  on  the  effective 
dates  of  the  taxes. 

The  first  floor  stocks  tax  is  a  one-time 
tax  on  gasoline,  diesel  fuel,  and  aviation 
fuel  that  are  held  at  the  first  moment  of 
October  1, 1993.  at  a  point  in  the 
distribution  chain  where  these  fuels 
would  not  otherwise  be  subject  to  the 
increased  tax  rates.  The  rate  of  the 
October  1, 1993,  floor  stocks  tax  is  4.3 
cents  per  gallon. 

The  second  floor  stocks  tax  is  a  one- 
time tax  on  diesel  fuel  held  by  any 
person  at  the  first  moment  of  January  1. 
1994,  if  (A)  no  tax  was  imposed  on  the 
fuel  under  section  404 1(a)  or  4091  as  in 
effect  on  December  31, 1993,  and  (B)  tax 
would  have  been  imposed  by  section 
4081.  as  amended  by  the  Act.  on  any 
prior  removal,  entry,  or  sale  of  the  fuel 
had  section  4081  applied  to  the  fuel  for 
periods  before  January  1. 1994.  The  rate 
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of  the  January  1, 1994,  noor  stocks  tax 
is  24.4  cents  per  gallon. 

The  third  floor  stocks  tax  is  a  one- 
time tax  on  commercial  aviation  fuel 
held  by  any  person  at  the  first  moment 
of  October  1, 1995.  on  which  the  Lust 
tax  was  imposed  under  section  4091 
before  October  1. 1995.  The  rate  of  the 
October  1, 1995,  floor  stocks  tax  is  4.3 
cents  per  gallon. 

Explanation  of  Provisions 

The  temporary  regulations  provide 
definitions  relating  to  the  floor  stocks 
taxes.  The  definitions  of  "aviation  fuel" 
and  "diesel  fuel"  are  in  substance  the 
same  as  the  existing  definitions  under 
the  Fuel  Floor  Stodks  Tax  of  1990 
Regulations  (26  CFR  42.2).  The 
definition  of  "gasoline"  is  in  substance 
the  same  as  the  existing  definition 
under  §  48.4081-l(i)  of  the 
Manufacturers  and  Retailers  Excise  Tax 
Regulations  (26  CFR  part  48).  A  new 
definition  is  added  for  "commercial 
aviation  fuel."  "Commercial  aviation 
fuel"  is  any  liquid  (other  than  any 
product  taxable  under  section  4081)  that 
is  suitable  for  use  as  fuel  in  an  aircraft 
and  is  held  for  use  or  sale  for  use  in  a 
business  of  transporting  persons  or 
property  for  compensation  or  hire  by 
air. 

The  regulations  identify  the  fuels 
subject  to  the  floor  stocks  taxes,  list  the 
applicable  rates  of  tax,  and  identify  the 
persons  liable  for  the  taxes. 

Exceptions  to  the  Floor  Stocks  Taxes 
The  regulations  also  provide  rules 
relating  to  exceptions  to  the  floor  stocks 
taxes.  First,  the  floor  stocks  taxes 
generally  do  not  apply  to  fuel  held 
exclusively  for  an  exempt  use.  An 
exempt  use  is  any  use  of  a  fuel  (other 
than  use  in  producing  gasohol  or  a 
diesel  fuel/alcohol  mixture,  or  use  as 
fuel  in  a  train)  that  is  described  in 
section  6420,  6421,  or  6427  and  gives 
rise  to  a  credit  or  payment  from  the  IRS 
equql  to  the  tax  imposed  under  section 
4081  or  4091,  as  the  case  may  be. 
Generally,  the  regulations  provide  that 
hie]  is  held  exclusively  for  an  exempt 
use  only  if  the  person  holding  the  fuel 
at  the  first  moment  of  the  tax  imposition 
date  actually  uses  the  fuel  in  an  exempt 
use,  Accordingly,  fuel  is  not  held 
exclusively  for  an  exempt  use  if  it  is 
held  for  resale  (including  resale  to  a 
person  who  will  use  the  fuel  for  an 
exempt  use).  However,  the  ultimate 
purchaser  of  fuel  for  an  exempt  use  may 
be  entitled  to  a  credit  or  payment  equal 
to  the  floor  stocks  tax  pursuant  to 
section  34.  6416,  6420,  6421.  or  6427. 
Generally,  diesel  ftiel  held  for  use  in 
a  train  is  not  treated  as  held  for  an 
exempt  use  and,  therefore,  a  floor  stocks 


tax  applies  to  such  fuel.  Fuel  held  for 
the  exclusive  use  of  a  State  or  local 
government  in  a  train,  however,  is 
treated  as  exempt  and  is  not  subject  to 
the  floor  stocks  tax. 

Second,  the  October  1, 1993,  floor 
stocks  tax  does  not  apply  to  gasoline  or 
diesel  fuel  held  at  the  first  moment  of 
October  1, 1993,  in  the  fuel  supply  tank 
of  a  motor  vehicle  or  motorboat. 

Third,  a  person  is  not  liable  for  the 
October  1, 1993,  floor  stocks  tax  on 
gasoline  if  the  amount  of  gasoline  held 
by  the  person  at  the  first  moment  of 
October  1, 1993,  does  not  exceed  4,000 
gallons.  In  determining  whether  this 
threshold  is  crossed,  the  amount  of 
gasoline  a  person  holds  exclusively  for 
an  exempt  use  and  the  amount  of 
gasohne  held  by  a  person  in  the  fuel 
supply  tank  of  a  motor  vehicle  or 
motorboat  are  not  taken  into  account.  If 
a  person  holds  more  than  4,000  gallons 
of  gasoline,  then  the  floor  stocks  tax  is 
imposed  on  all  gasoline  that  is  held  by 
the  person  and  that  is  not  otherwise 
exempt. 

Members  of  certain  controlled  groups 
must  aggregate  the  gasoline  held  by  all 
,  members  in  determining  whether  they 
hold  no  more  than  4,000  gallons  of 
gasoline.  If  holdings  of  all  members  in 
aggregate  exceed  4,000  gallons,  then  the 
de  minimis  exception  does  not  apply  to 
any  member  of  the  group.  The  • 
aggregation  rule  for  controlled  groups 
does  not  affect  the  requirement  that 
each  separate  person  liable  for  the  floor 
stocks  tax  file  a  return. 

Similar  rules  apply  with  respect  to  the 
October  1, 1993,  floor  stocks  tax  on 
diesel  fuel  and  aviation  fuel  and  the 
October  1, 1995,  floor  stocks  tax  on 
commercial  aviation  fuel,  but  the 
threshold  amount  under  these  rules  is 
2,000  gallons.  There  is  no  similar  de 
minimis  exception  to  the  January  1, 
1994,  floor  stocks  tax  on  diesel  fuel. 

The  temporary  regulations  provide 
that  the  January  1, 1994.  floor  stocks  tax 
does  not  apply  to  any  diesel  fuel  that 
would  satisfy  the  dyeing  and  other 
requirements  of  section  4082,  as 
amended  by  section  13242  of  the  Act. 
Temporary  regulations  providing  rules 
relating  to  dyeing  of  diesel  fuel  and 
other  requirements  of  section  4082  will 
be  issued  soon. 

No  specific  exception  is  provided  to 
any  of  the  floor  stocks  taxes  for  fuel  held 
in  "dead  storage"  (i.e.,  the  amount  of 
fuel  that  will  not  be  pumped  out  of  a 
storage  tank  because  the  fuel  is  below 
the  mouth  of  the  draw  pipe).  Although 
exceptions  to  the  floor  stocks  taxes  are 
provided  for  fuel  held  for  an  exempt  use 
and  for  dyed  fuel,  undyed  fuel  held  in 
dead  storage  is  not  held  for  an  exempt 


use  and  is,  therefore,  subject  to  the  floor 
stocks  taxes. 

The  temporary  regulations  define 
diesel  fuel  as  a  liquid  suitable  for  use  as 
a  fuel  in  a  diesel-powered  highway 
vehicle  or  a  diesel-powered  train, 
aviation  fuel  as  a  liquid  suitable  for  use  v 
as  fuel  in  an  aircraft,  and  gasoline  as  a 
product  that  is  commercidly  known  or 
sold  as  gasoline  and  is  suitable  for  use 
as  a  motor  fuel.  Thus,  the  contents  of  a 
fuel  storage  tank  are  not  subject  to  tax 
to  the  extent  the  owner  can  establish 
that  they  are  not  suitable  for  use  as  a 
fuel.  However,  the  possibility  that  some 
liquids  held  in  dead  storage  may  not  be 
suitable  for  use  as  a  fuel  does  not  justify 
a  blanket  exemption  for  otherwise 
taxable  fuel  that  is  held  in  dead  storage. 

Payment  and  Return 

The  tax  must  be  paid  with  a  return  on 
Form  720,  Quarterly  Federal  Excise  Tax 
Return,  filed  by  the  applicable  return 
date.  Persons  that  are  also  required  to 
report  other  excise  taxes  must  report  the 
floor  stocks  tax  and  the  other  excise 
taxes  for  the  same  calendar  quarter  on 
one  Form  720.  The  due  date  for  the 
return  is  the  later  of  the  floor  stocks 
return  date  or  the  return  date  for  the 
other  excise  taxes  due  for  the  same 
calendar  quarter.  This  rule  does  not 
extend  the  time  for  making  deposits  or 
payments  of  the  other  excise  taxes. 

These  regulations  do  not  propose  any 
specific  recordkeeping  requirements 
with  respect  to  the  floor  stocks  taxes. 
However,  the  general  recordkeeping 
requirements  applicable  to  Form  720 
apply.  In  determining  the  amount  of 
fuel  subject  to  floor  stocks  taxes  any 
acceptable  method  may  be  used.  For 
example,  inventories  based  on  actual 
measurement,  on  a  work-forward  or 
work-back  method,  or  any  other  method 
that  accurately  reflects  fuel  held  are 
acceptable. 

The  applicable  Form  720  and  its 
separate  instructions  may  be  obtained  at 
many  local  IRS  offices  or  by  calling  the 
following  toll-free  number:  1-800-829- 
3676. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibifity 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
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Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Edward 
Madden.  Office  of  the  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  47 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  47  is 
amended  as  follows: 

PART  47— FLOOR  STOCKS  TAXES 

Paragraph  1.  The  authority  citation  for 
part  47  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  •  * 

Par.  2.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C — Fuel  Floor  Stocks  Taxes  Under 
the  Omnibus  Budget  Reconciliation  Act  of 
1993 

47.3-lT    Scope  of  subpart  C  and  effective 

date  (tempwrary). 
47.3-2T    Definitions  relating  to  the  floor 

stocks  taxes  under  subpart  C 

(temporary). 
4  7  3-3T    Imposition  of  floor  stocks  tax  on 

fuel  held  on  October  1, 1993  (temporary). 
47.3-4T    Exceptions  to  the  October  1,  1993, 

floor  stocks  tax  (temporary). 
47.3-5T    Requirements  with  respect  to 

payment  and  return  for  the  October  1. 

1993.  floor  stocks  tax  (temporary). 
47.3-6T    Imposition  of  the  January  1, 1994. 

floor  stocks  tax  on  diesel  fuel  held  on 

January  1, 1994  (temporary). 
47.3-7T    Exception  to  the  January  1, 1994, 

floor  stocks  tax  (temporary). 
47.3-8T    Requirements  with  respect  to 

payment  and  return  for  the  January  1, 

1994.  floor  stocks  tax  (temporary). 
47.3-9T    Imposition  of  the  October  1. 1995, 

floor  stocks  tax  on  commercial  aviation 

fuel  held  on  October  1, 1995  (temporary). 
47.3-lOT    ExcepUons  to  the  October  1, 1995, 

floor  stocks  tax  (temporary). 
47.3-1  IT    Requirements  with  respect  to 

payment  and  return  for  the  October  1. 

1995.  floor  stocks  tax  (temporary). 

Subpart  C— Fuel  Floor  Stocks  Taxes 
Under  the  Omnibus  Budget 
Reconciliation  Act  of  1993 

S  47.3-1  T    Scope  of  subpart  C  and  effective 
date  (temporary). 

The  regulations  in  this  subpart  C 
relate  to  the  fuel  floor  stocks  taxes 
imposed  by  sections  13241(h),  13243, 
and  13245  of  the  Omnibus  Budget 


Reconciliation  Act  of  1993  (107  Stat. 
312).  The  tax  under  section  13241(h)  is 
imposed  on  previously  taxed  gasoline, 
diesel  fuel,  and  aviation  fuel  held  by 
any  person  at  the  first  moment  of 
October  1. 1993  (the  October  1. 1993. 
floor  stocks  tax).  The  tax  under  section 
13243  is  imposed  on  untaxed  diesel  fuel 
that  does  not  satisfy  the  requirements  of 
section  4082  (as  amended  by  section 
13242  of  the  Act)  and  that  is  held  by  any 
person  at  the  first  moment  of  January  1, 
1994,  at  a  point  in  the  distribution  chain 
outside  the  bulk  transfer/terminal 
system  (the  January  1, 1994.  floor  stocks 
tax).  The  tax  under  section  13245  is 
imposed  on  commercial  aviation  fuel  on 
which  tax  was  imposed  under  section 
4091  (even  if  only  at  the  Leaking 
Underground  Storage  Tank  Trust  Fund 
financing  rate)  before  October  1, 1995, 
and  that  is  held  by  any  person  at  the 
first  moment  of  October  1, 1995  (the 
October  1, 1995,  floor  stocks  tax).  The 
regulations  in  this  subpart  describe  the 
specific  fuels  subject  to  tax,  the  rates  of 
tax,  and  the  persons  liable  for  tax.  The 
regulations  in  this  subpart  also  provide 
exceptions  to  tax  and  requirements  for 
payment  of  tax  and  filing  a  return 
reporting  tax.  This  subpart  is  effective 
on  October  1,  1993. 

§  47.3-2T    Definitions  relating  to  the  floor 
stocks  taxes  under  subpart  C  (temporary). 

Act  is  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (107  Stat. 
312). 

Aviation  fuel  is  any  liquid  (other  than 
any  product  taxable  under  section  4081) 
that  is  commonly  or  commercially 
known  or  sold  as  a  fuel  that  is  suitable 
for  use  in  an  aircraft. 

Commercial  aviation  fuel  is  any 
aviation  fuel  that  is  held  for  use  or  sale 
for  use  in  a  business  of  transporting 
persons  or  property  for  compensation  or 
hire  by  air. 

Controlled  group  means — 

(1)  Any  controlled  group  of 
corporations  within  the  meaning  of 
section  1563(a),  except  that  the  phrase 
"more  than  50  percent"  is  substituted 
for  the  phrase  "at  least  80  percent"  each 
place  it  appears  therein  and  a  controlled 
group  of  corporations  includes  members 
that  are  described  in  section  1563(b)(2) 
(relating  to  excluded  members);  and 

(2)  Any  other  group  of  organizations, 
at  least  one  member  of  which  is  not  a 
corporation,  that  is  a  brother-sister 
group  under  common  control  or  a 
combined  group  under  common  control, 
with  terms  having  the  following 
meanings  for  this  purpose: 

(i)  Organization  means  a  sole 
proprietorship,  a  partnership,  a  trust,  an 
estate,  or  a  corporation. 


(ii)  Brother-sister  group  under 
common  control  means  two  or  more 
organizations  if — 

(A)  The  same  five  or  fewer  persons 
who  are  individuals,  estates,  or  trusts 
own  (directly  and  with  the  application 
of  §  1.414(cM  of  this  chapter)  a 
controlling  interest  of  each  organization; 

(B)  Taking  into  account  the  ownership 
of  each  person  only  to  the  extent  that 
person's  owmership  is  identical  with 
respect  to  each  organization,  such 
persons  are  in  effective  control  of  each 
organization;  and 

(C)  The  five  or  fewer  persons  whose 
oumership  is  considered  for  purposes  of 
the  controlling  interest  requirement  for 
each  organization  are  the  same  persons 
whose  ownership  is  considered  for 
purposes  of  the  effective  control 
requirement. 

(^iii)  Controlling  interest  means — 

(A)  In  the  case  of  a  corporation, 
ownership  of  stock  possessing  at  least 
50  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote  or  at  least  50  percent  of  the  total 
value  of  the  shares  of  all  classes  of  stock 
of  the  corporation; 

(B)  In  the  case  of  a  trust  or  estate, 
ownership  of  an  actuarial  interest 
(determined  under  §  1.52-l(f)  of  this 
chapter)  of  at  least  50  percent  of  the 
trust  or  estate; 

(C)  In  the  case  of  a  partnership, 
ownership  of  at  least  50  percent  of  the 
profit  interest  or  capital  interest  of  the 
partnership;  and 

(D)  In  the  case  of  a  sole 
proprietorship,  ownership  of  the  sole 
proprietorship. 

(iv)  Effective  control  has  the  meaning 
given  that  term  in  §  1.52-l(d)(3)  of  this 
chapter. 

(v)  Combined  group  under  common 
control  has  the  meaning  given  that  term 
in  §  1.52-l(e)  of  this  chapter. 

Diesel  fuel  means  any  liquid  (other 
than  gasoline)  that  is  suitable  for  use  in 
a  diesel  powered  highway  vehicle, 
diesel-powered  train,  or.  after  December 
31.  1993,  diesel-powered  boat. 

Fuel  means  gasoline,  diesel  fuel,  and 
aviation  fuel  (including  after  September 
30, 1995,  commercial  aviation  fuel). 

Gasoline  means — 

(1)  All  products  (including  gasohol) 
that  are  commonly  or  commercially 
known  or  sold  as  gasoline  and  are 
suitable  for  use  as  a  motor  fuel  (other 
than  products  that  are  not  sold  as 
gasoline  and  have  an  American  Society 
for  Testing  Materials  octane  number  of 
less  than  75  as  determined  by  the  motor 
method);  and 

(2)  Gasoline  blend  stocks  (as  defined 
in  §  48.4081-1(0  of  this  chapter). 

Person  includes  each  busmess  unit 
that  has,  or  is  required  to  have,  its  own 
employer  identification  number. 
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f47.»-3T    Imposition  of  floor  stocks  tax  on 
fuel  hold  on  OctolMr  1, 1993  (temporary). 

(a)  Fuels  subject  to  tax.  Section 
13241(h)(1)  of  the  Act  imposes  a  floor 
stocks  tax  on  gasoline  (including 
gasohol),  diesel  fuel,  and  aviation  fuel— 

(1)  On  which  tax  was  impKJsed  imder 
section  4081  or  4091  before  October  1. 
1993; and 

(2)  That  is  held  at  the  first  moment  of 
October  1. 1993,  by  any  person. 

(b)  Rate  of  tax.  The  rate  of  the  October 
1, 1993,  floor  stocks  tax  is  4.3  cents  per 
gallon. 

(c)  Person  liable  for  tax.  The  person 
liable  for  tax  on  any  fuel  subject  to  the 
October  1, 1993.  floor  stocks  tax  is  the 
person  that  holds  the  fuel  at  the  first 
moment  of  October  1. 1993.  Fuel  is  held 
by  a  person  if  the  person  has  title  to  the 
fuel  (whether  or  not  delivery  to  that 
person  has  been  made)  at  such  time,  as 
determined  under  applicable  local  law. 

847.3-4T    Exceptions  to  th«  October  1, 
1993.  floor  stocics  tax  (temporary). 

(a)  Exception  for  fuel  held  for  an 
exempt  use— (l)  Gasoline.  The  October 
1, 1993.  floor  stocks  tax  does  not  apply 
to  gasoline  held  exclusively  for  an 
exempt  use.  In  determining  whether 
gasoline  is  held  exclusively  for  an 
exempt  use,  the  following  rules  apply: 

(i)  An  exempt  use,  with  respect  to 
gasoline,  is  any  use  of  gasoline  (other 
than  use  in  producing  gasohol)  that  is 
described  in  section  6420,  6421,  or  6427 
and  that  entitles  the  ultimate  purchaser 
to  a  credit  or  payment  equal  to  the  tax 
imposed  by  section  4081.  Thus,  for 
example,  exempt  use  of  gasoline 
includes  use  on  a  farm  for  farming 
purposes:  use  in  an  off-highway 
business  use;  use  in  certain  intercity, 
local,  and  school  buses;  exclusive  use 
by  a  State  or  local  government  or 
nonprofit  educational  organization;  and 
use  in  commercial  aircraft. 

(ii)  Gasoline  is  held  exclusively  for  an 
exempt  use  only  if  the  person  that  holds 
gasoline  at  the  first  moment  of  October 
1, 1993,  actually  uses  the  gasoline  in  an 
exempt  use. 

(iii)  Gasoline  is  not  held  exclusively 
for  an  exempt  use  if,  at  the  first  moment 
of  October  1, 1993.  the  gasoline  is  held 
for  resale  (including  resale  to  a  person 
that  will  use  the  gasoline  in  an  exempt 
use).  Thus,  for  example,  gasoline  held 
by  a  gasoline  service  station  for  sale  to 
a  farmer  for  use  on  a  farm  for  fanning 
purposes  is  not  exempt  from  the 
October  1, 1993.  floor  stocks  tax. 
However,  the  fanner  would  be  eligible 
to  claim  an  income  tax  credit  for  an 
amount  equal  to  the  tax  under  sections 
34  and  6420. 

(2)  Diesel  fuel.  The  October  1. 1993, 
floor  stocks  tax  does  not  apply  to  diesel 


fuel  held  exclusively  for  an  exempt  use. 
In  determining  whether  diesel  fuel  is 
held  exclusively  for  an  exempt  use,  the 
following  rules  apply: 

(i)  An  exempt  use,  with  respect  to 
diesel  fuel,  is  any  use  of  diesel  fuel 
(other  than  use  in  producing  a  diesel 
fuel/alcohol  mixture  or  as  fuel  in  a 
diesel-powered  train)  that  is  described 
in  section  6427  and  that  entitles  the 
ultimate  purchaser  to  a  credit  or 
payment  equal  to  the  tax  imposed  by 
section  4091.  Thus,  for  example,  exempt 
uses  of  diesel  fuel  include  use  other 
than  as  a  fuel  in  a  diesel-powered 
highway  vehicle  (as  defined  in 
§  48.404  l-8(b)(4)  of  this  chapter),  use  on 
a  farm  for  fanning  purposes,  exclusive 
use  by  a  State  or  local  government  or 
nonprofit  educational  organization,  and 
use  in  an  off-highway  business  use. 

(ii)  Diesel  fuel  held  for  use  in  a  diesel- 
powered  train  is  not  exempt  from  the 
October  1. 1993.  floor  stocks  tax  under 
this  paragraph  (a)(2)  unless  the  fuel  is 
held  by  a  State  or  local  government. 
Thus,  the  exemptions  for  use  other  than 
as  fuel  in  a  diesel-powered  highway 
vehicle  and  off-highway  business  use  do 
not  apply  to  fuel  used  in  a  diesel- 
powered  train.  See  section  6427(1)(3)  as 
amended  by  section  13241  of  the  Act. 

(iii)  Diesel  fuel  is  held  exclusively  for 
an  exempt  use  only  if  the  person  that 
holds  the  fuel  at  the  first  moment  of 
October  1. 1993,  actually  uses  the  diesel 
fuel  in  an  exempt  use. 

(iv)  Diesel  fuel  is  not  held  exclusively 
for  an  exempt  use  if,  at  the  first  moment 
of  October  1. 1993.  the  diesel  ftiel  is 
held  for  resale  (including  resale  to  a 
person  that  will  use  the  diesel  fuel  in  an 
exempt  use).  Thus,  for  example,  diesel 
fuel  held  by  a  retailer  for  sale  to  a 
construction  company  for  use  in  the 
construction  company's  off-road 
machinery  is  not  exempt  from  the 
October  1. 1993,  floor  stocks  tax. 
However,  the  construction  company 
would  be  eligible  to  claim  a  credit  or 
payment  equal  to  the  tax  under  section 
6427. 

(3)  Aviation  fuel.  The  October  1, 1993, 
floor  stocks  tax  does  not  apply  to 
aviation  fuel  held  exclusively  for  an 
exempt  use.  In  determining  whether 
aviation  fuel  is  held  exclusively  for  an 
exempt  use,  the  following  rules  apply: 

(i)  An  exempt  use.  with  respect  to 
aviation  fuel,  is  any  use  of  aviation  fuel 
that  is  described  in  section  6427  and 
that  entitles  the  ultimate  purchaser  to  a 
credit  or  payment  equal  to  the  tax 
imposed  by  section  4091.  Thus,  for 
example,  exempt  use  of  aviation  fuel 
includes  any  use  on  a  farm  for  farming 
purposes,  exclusive  use  by  a  State  or 
local  government  or  nonprofit 
educational  organization,  and  use  other 


than  use  as  a  fuel  in  an  aircraft  in 
noncommercial  aviation  (as  defined  in 
section  4041(c)). 

(ii)  Aviation  fuel  is  held  exclusively 
for  an  exempt  use  only  if  the  person  that 
holds  the  aviation  fuel  at  the  first 
moment  of  October  1, 1993.  actually 
uses  the  aviation  fuel  in  an  exempt  use. 

(iii)  Aviation  fuel  is  not  held 
exclusively  for  an  exempt  use  if,  at  the 
first  moment  of  October  1, 1993,  the 
aviation  fuel  is  held  for  resale 
(including  resale  to  a  person  that  will 
use  the  aviation  fuel  in  an  exempt  use). 
Thus,  for  example,  aviation  fuel  held  by 
a  fixed-base  operator  for  sale  to  an 
airline  for  use  in  commercial  aviation  is 
not  exempt  from  the  October  1, 1993, 
floor  stocks  tax.  However,  the  airline 
would  be  eligible  to  claim  a  credit  or 
payment  equal  to  the  tax  under  section 
6427. 

(b)  Exception  for  ffisoline  or  diesel 
fuel  held  in  vehicle  fuel  supply  tanL 
The  October  1, 1993,  floor  stocks  tax 
does  not  apply  to  gasoline  or  diesel  fuel 
held  at  the  first  moment  of  October  1, 
1993,  in  the  fuel  supply  tank  of  a  motor 
vehicle  (as  defined  in  §  48.4041-8(c)  of 
this  chapter)  or  motorboat.  This 
exception  does  not  apply  to  fuel  held  in 
the  fuel  supply  tank  of  a  train  or  an 
aircraft. 

(c)  Exception  for  certain  amounts  of 
fuel—{l)  In  general.  The  October  1, 
1993.  floor  stocks  tax  does  not  apply 
to — 

(i)  Gasoline  that  a  person  holds  at  the 
first  moment  of  October  1, 1993.  if  the 
aggregate  amount  of  gasoUne  held  by 
that  person  at  that  moment  does  not 
exceed  4,000  gallons;  and 

(ii)  Diesel  fuel  or  aviation  fuel  that  a 
person  holds  at  the  first  moment  of 
October  1, 1993,  if  the  aggregate  amount 
of  diesel  fuel  or  the  aggregate  amount  of 
aviation  fuel  held  by  that  person  at  that 
moment  does  not  exceed  2,000  gallons. 

(2)  Additional  rules— (i)  Coordination 
with  other  exemptions.  In  determining 
the  aggregate  amount  of  gasohne,  diesel 
fuel,  or  aviation  fuel  held  by  a  person 
at  the  first  moment  of  October  1, 1993. 
there  is  excluded  the  amount  of 
gasoline,  diesel  fuel,  or  aviation  fuel 
exempt  from  the  October  1, 1993.  floor 
stocks  tax  by  reason  of  paragraph  (a)  of 
this  section  (relating  to  fuel  held  for 
exempt  uses),  or  paragraph  (b)  of  this 
section  (relating  to  gasoline  and  diesel 
fuel  held  in  the  fuel  supply  tank  of  a 
motor  vehicle  or  motoiboat). 

(ii)  All  amounts  held  subject  to  tax  if 
threshold  exceeded.  The  October  1. 
1993,  floor  stocks  tax  applies  to  all 
amounts  of  gasoline,  diesel  fuel,  or 
aviation  fuel  (as  the  case  may  be)  held 
by  a  person  (and  not  exempt  from  tax 
under  paragraph  (a)  or  (b)  of  this 


62530    Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Rules  and  Regulations 


section)  if  the  aggregate  amount  of  fuel 
held  by  the  person  at  the  first  moment 
of  October  1. 1993,  exceeds  4,000 
gallons  in  the  case  of  gasoline  or  2.000 
gallons  in  the  case  of  diesel  fuel  or 
aviation  fuel. 

(iii)  Controlled  groups.  A  member  of 
a  controlled  group  (as  defined  in  §  47.3- 
2T)  holds  more  than  4.000  gallons  of 
gasoline  if  the  aggregate  amount  of  all 
gasoline  held  by  all  members  of  the 
controlled  group  exceeds  4,000  gallons. 
A  member  of  a  controlled  group  holds 
more  than  2.000  gallons  of  diesel  fuel  or 
aviation  fuel  if  the  aggregate  amount  of 
all  diesel  fuel  or  aviation  fuel,  as  the 
case  may  be.  held  by  all  members  of  the 
controlled  group  exceeds  2.000  gallons. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  On  October  1, 1993,  A  holds 
10,000  gallons  of  gasoline,  6,000  gallons  of 
which  are  held  exclusively  for  use  on  a  farm 
for  farming  purposes.  The  remaining  4,000 
gallons  are  held  for  use  in  A's  highway 
vehicles.  A  is  not  a  member  of  a  controlled 
group.  A  is  not  liable  for  the  floor  stocks  tax 
on  any  of  the  10.000  gallons  because  the 
aggregate  amount  of  fuel  held  by  A  for  uses 
other  than  exempt  uses  does  not  exceed 
4.000  gallons. 

Example  2.  On  October  1. 1993.  B  holds 
1 ,900  gallons  of  diesel  fuel  and  3.900  gallons 
of  gasoline.  B  is  not  a  member  of  a  controlled 
group.  B  is  not  liable  for  the  floor  stocks  tax 
on  diesel  fuel  because  B's  holdings  of  diesel 
fuel  do  not  exceed  2.000  gallons.  B  is  not 
liable  for  the  floor  stocks  tax  on  gasoline 
because  B's  holdings  of  gasoline  do  not 
exceed  4,000  gallons. 

Example  3.  On  October  1, 1993.  C  holds 
4,100  gallons  of  gasoline  for  resale  at  a 
service  station.  C  is  liable  for  a  floor  stocks 
tax  of  $176.30  (4,100x5.043)  on  that  gasoline. 

S  47.3-5T    Requirements  with  respect  to 
payment  and  return  for  the  October  1, 1993, 
floor  stocks  tax  (temporary). 

(a)  Payment  of  tax.  The  October  1. 
1993,  floor  stocks  tax  is  to  be  paid 
without  assessment  or  notice  on  or 
before  November  30. 1993. 

(b)  Filing  ofretums~{l)  Form  720. 
Every  person  liable  for  the  October  1. 
1993.  floor  stocks  tax  must  make  a 
return  of  the  tax  on  Form  720.  Quarterly 
Federal  Excise  Tax  Return.  The  return  is 
to  be  prepared  and  filed  in  accordance 
with  the  instructions  relating  to  the 
return. 

(2)  Time  for  filing— [i]  In  general.  The 
Form  720  required  by  paragraph  (b)(1) 
of  this  section  must  be  filed  on  or  before 
November  30. 1993.  and  is  a  return  for 
the  third  calendar  quarter  of  1993.  A 
first  return  reporting  only  the  October  1, 
1993.  fioor  stocks  tax  is  also  a  final 
return  and  therefore,  in  accordance  with 
the  instructions  to  Form  720.  the  box  for 
"final  return"  must  be  marked. 


(ii)  Return  reporting  other  taxes.  A 
person  must  file  only  one  Form  720  for 
a  quarter.  If  a  person  is  required  under 
part  40  of  this  chapter  to  file  Form  720 
for  the  third  calendar  quarter  of  1993  for 
other  excise  taxes  earlier  than  November 
30, 1993,  that  person  files  a  single  Form 
720  for  the  quarter  on  or  before 
November  30, 1993.  This  rule  does  not 
extend  the  time  for  making  deposits  or 
paying  any  excise  tax. 

S47.»-eT    Imposition  of  ttte  January  1, 
1994.  floor  stocks  tax  on  diesel  fuel  held  on 
January  1. 1994  (temporary). 

(a)  Fuel  subject  to  tax.  Section  13243 
of  the  Act  imposes  a  floor  stocks  tax  on 
diesel  fuel  held  at  the  first  moment  of 
January  1, 1994.  by  any  person  if— 

(1)  No  tax  was  imposed  on  the  diesel 
fuel  under  section  4041(a)  or  4091  as  in 
effect  on  December  31, 1993;  and 

(2)  Tax  would  have  been  imposed  by 
section  4081,  as  amended  by  section 
13242  of  the  Act,  on  any  prior  removal, 
entry,  or  sale  of  the  diesel  fuel  had 
section  4081  applied  to  the  diesel  fuel 
for  periods  before  January  1. 1994. 

(b)  Rate  of  tax.  The  rate  of  the  January 
1, 1994,  floor  stocks  tax  is  24.4  cents  per 
gallon. 

(c)  Person  liable  for  tax.  The  person 
liable  for  tax  on  any  diesel  fuel  subject 
to  the  January  1, 1994,  floor  stocks  tax 
is  the  wholesale  distributor  or  other 
registered  producer,  recreational  boat 
operator,  or  other  person  that  holds  the 
fuel  at  the  first  moment  of  January  1. 
1994.  Fuel  is  held  by  a  person  if  the 
person  has  title  to  the  fuel  (whether  or 
not  delivery  to  that  person  has  been 
made)  at  such  time,  as  determined 
under  applicable  local  law. 

547.3-7T    Exception  to  the  January  1, 
1994.  floor  stocks  tax  (temporary). 

(a)  In  general.  The  January  1. 1994, 
floor  stocks  tax  does  not  apply  to  diesel 
fuel  held  exclusively  for  an  exempt  use. 
In  determining  whether  diesel  fuel  is 
held  exclusively  for  an  exempt  use,  the 
following  rules  apply: 

(1)  An  exempt  use.  with  respect  to 
diesel  fuel,  is  any  use  of  diesel  fuel 
(other  than  in  producing  a  diesel  fuel/ 
alcohol  mixture  or  as  fuel  in  a  diesel- 
powered  train)  that  is  described  in 
section  6427  (as  in  effect  on  January  1. 
1994)  and  that  would  entitle  the 
ultimate  purchaser  to  a  credit  or 
payment  equal  to  any  tax  imposed  by 
section  4081  (as  in  effect  on  such  date). 
Thus,  for  example,  exempt  uses  of 
diesel  fuel  include  use  other  than  as  a 
fuel  in  a  diesel-powered  highway 
vehicle  (as  defined  in  §  48.4041-8(b)(4) 
of  this  chapter),  use  on  a  farm  for 
farming  purposes,  exclusive  use  by  a 
State  or  local  government  or  nonprofit 


educational  organization,  and  use  in  an 
off-highway  business  use. 

(2)  Diesel  fuel  held  for  use  in  a  diesel- 
powered  train  is  not  exempt  bom  the 
January  1. 1994,  floor  stocks  tax  under 
paragraph  (a)(1)  of  this  section  unless 
the  fuel  is  held  by  a  State  or  local 
government.  Thus,  the  exemptions  for 
use  other  than  as  fuel  in  a  diesel- 
powered  highway  vehicle  and  off- 
highway  business  use  do  not  apply  to 
fuel  used  in  a  diesel-powered  train.  For 
circumstances  in  which  diesel  fuel  held 
for  use  in  a  diesel-powered  train  may  be 
exempt  from  the  January  1. 1994,  floor 
stocks  tax,  see  paragraph  (b)  of  this 
section  (relating  to  the  exemption  for 
dyed  ftiel)  and  §47.3-6T(a)(l).  which 
exempts  fuel  that  was  previously  taxed 
under  section  4041(a)  or  4091  (as  in 
effect  on  December  31, 1993). 

(3)  Diesel  fuel  is  held  exclusively  for 
an  exempt  use  only  if  the  person  that 
holds  the  fuel  at  the  first  moment  of 
January  1. 1994.  actually  uses  the  diesel 
fuel  in  an  exempt  use. 

(4)  Diesel  fuel  is  not  held  exclusively 
for  an  exempt  use  if,  at  the  first  moment 
of  January  1, 1994,  the  diesel  fuel  is 
held  for  resale  (including  resale  to  a 
person  that  will  use  the  diesel  fuel  in  an 
exempt  use).  Thus,  for  example,  except 
in  the  case  of  dyed  fuel  described  in 
paragraph  (b)  of  this  section,  diesel  fuel 
held  by  a  heating  oil  retailer  for  sale  for 
use  as  home  heating  oil  isliot  exempt 
bom  the  January  1, 1994,  floor  stocks 
tax.  However,  a  homeowner  who  uses 
the  fuel  for  heating  purposes  would  be 
eligible  to  claim  a  credit  or  may  be 
eligible  for  a  payment  equal  to  the  tax 
under  section  6427. 

(b)  Exception  for  dyed  fuel.  The 
January  1, 1994,  floor  stocks  tax  does 
not  apply  to  diesel  fuel  that  would  have 
satisfied  the  requirements  of  section 
4082  (relating  to  the  exemption  from  the 
diesel  fuel  tax  for  dyed  fuel)  had  that 
section,  as  amended  by  the  Act.  been  in 
effect  on  the  date  the  diesel  ftiel  was 
removed  from  the  terminal.  (See  §  47.3- 
6T(a)(2).  which  provides  that  the 
January  1. 1994.  floor  stocks  tax  applies 
only  if  tax  would  have  been  imposed  by 
section  4081.  as  amended  by  section 
13242  of  the  Act.  on  the  removal  of  the 
ftiel.)  Thus,  for  example,  diesel  fuel  held 
by  a  heating  oil  retailer  for  sale  for  use 
as  home  heating  oil  is  exempt  from  the 
January  1, 1994,  floor  stocks  tax  if  the 
fuel  was  removed  from  an  approved 
terminal  and,  at  the  time  of  its  removal, 
was  dyed  in  the  manner  prescribed  by 
section  4082. 
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S  47.3-8T    Requirements  wfth  respect  to 
payment  and  return  for  the  January  1. 1W4, 
floor  stocks  tax  (temporary). 

(a)  Payment  of  tax.  The  January  1, 
1994,  floor  stocks  tax  is  to  be  paid 
without  assessment  or  notice  on  or 
before  July  31, 1994. 

(b)  Piling  ofretum»—{\)  Form  720. 
Every  person  liable  for  the  January  1, 
1994,  floor  stocks  tax  must  make  a 
return  of  the  tax  on  Form  720,  Quarterly 
Federal  Excise  Tax  Return.  The  return  is 
to  be  prepared  and  filed  in  accordance 
with  the  instructions  relating  to  the 
return. 

(2)  Time  for  filing— {i)  In  general.  The 
Form  720  required  by  paragraph  (b)(1) 
of  this  section  must  be  filed  on  or  before 
July  31, 1994,  and  is  a  return  for  the 
second  calendar  quarter  of  1994.  A  first 
return  reporting  only  January  1, 1994, 
floor  stocks  tax  is  also  a  final  return  and 
therefore,  in  accordance  with  the 
instructions  to  Form  720,  the  box  for 
"final  return"  must  be  marked. 

(ii)  Betum  reporting  other  taxes.  A 
person  must  file  only  one  Form  720  for 
a  quarter.  If  a  person  is  required  under 
part  40  of  this  chapter  to  file  Form  720 
for  the  second  calendar  quarter  of  1994 
for  other  excise  taxes  on  or  before  July 
31, 1994,  that  person  files  a  single  Form 
720  for  the  quarter  on  or  before  July  31. 

1994.  This  paragraph  (b)(2)(ii)  does  not 
extend  the  time  for  making  deposits  or 
paying  any  excise  tax. 

§47.3-9T    Imposition  of  tfie  Octot>er  1, 

1995.  floor  stocks  tax  on  commercial 
aviation  fuel  held  on  Octot>er  1, 1895 
(temporary). 

(a)  Fuel  subject  to  tax.  Section  13245 
of  the  Act  imposes  a  floor  stocks  tax  on 
commercial  aviation  fuel  on  which  tax 
was  imposed  under  section  4091  before 
October  1, 1995.  and  which  is  held  on 
the  first  moment  of  that  date  by  any 
person.  Tax  is  imposed  under  section 
4091  even  if  imposed  only  at  the 
Leaking  Underground  Storage  Tank 
Trust  Fund  financing  rate  under  that 
section. 

(b)  Bote  of  tax.  The  rate  of  the  October 
1, 1995,  floor  stocks  tax  is  4.3  cents  per 
gallon. 

(c)  Person  liable  for  tax.  The  person 
liable  for  tax  on  any  commercial 
aviation  fuel  subject  to  the  October  1. 
1995,  floor  stocks  tax  is  the  person  that 
holds  the  commercial  aviation  fuel  at 
the  first  moment  of  October  1. 1995. 
Fuel  is  held  by  a  person  if  the  person 
has  title  to  the  fuel  (whether  or  not 
delivery  to  that  person  has  been  made) 
at  such  time,  as  determined  under 
applicable  local  law. 


§  47.3-10T    Excepttens  to  the  October  1, 
1995.  floor  stocks  tax  (temporary). 

(a)  Exception  for  commercial  aviation 
fuel  held  for  use  as  supplies  for  vessels 
or  aircraft.  The  October  1. 1995.  floor 
stocks  tax  does  not  apply  to  commercial 
aviation  fuel  held  exclusively  for  use  as 
supplies  for  vessels  or  aircraft  within 
the  meaning  of  section  4221(d)(3).  In 
determining  whether  commercial 
aviation  fuel  is  held  exclusively  for  such 
use,  the  following  rules  apply: 

(1)  Commercial  aviation  fuel  is  held 
exclusively  for  use  as  supplies  for 
vessels  or  aircraft  only  if  the  person  that 
holds  the  commercial  aviation  fuel  at 
the  first  moment  of  October  1. 1995. 
actually  uses  the  aviation  fuel  in  that 
exempt  use. 

(2)  Commercial  aviation  fuel  is  not 
held  exclusively  for  use  as  supplies  for 
vessels  or  aircraft  if.  at  the  first  moment 
of  October  1, 1995,  the  commercial 
aviation  fuel  is  held  for  resale 
(including  resale  to  a  person  that  will 
use  the  aviation  fuel  as  supplies  for 
vessels  or  aircraft).  Thus,  for  example, 
commercial  aviation  fuel  held  by  a  fixed 
base  operator  for  sale  to  an  airline  for 
use  in  foreign  trade  is  not  exempt  fi-ora 
the  October  1, 1995.  floor  stocks  tax. 
However,  the  airline  would  be  eligible 
to  claim  a  credit  or  payment  equal  to  the 
tax  under  section  6427. 

(b)  Exception  for  certain  amounts  of 
/ue/— (1)  In  general.  The  October  1, 
1995,  floor  stocks  tax  does  not  apply  to 
commercial  aviation  fuel  that  a  person 
holds  at  the  first  moment  of  (October  1. 
1995,  if  the  aggregate  amount  of 
commercial  aviation  fuel  held  by  that 
person  at  that  moment  does  not  exceed 
2.000  gallons. 

(2)  Additional  rules  relating  to  the 
2,000  gallon  exception — (i) 
Coordination  with  other  exemptions.  In 
determining  the  aggregate  amount  of 
commercial  aviation  fiael  held  by  a 
person  at  the  first  moment  of  October  1, 
1995,  there  is  to  be  excluded  the  amount 
of  commercial  aviation  fuel  exempt 
from  the  October  1, 1995.  floor  stocks 
tax  by  reason  of  paragraph  (a)  of  this 
section  (relating  to  fuel  held  for  an 
exempt  use). 

(ii)  All  amounts  held  subject  to  tax  if 
threshold  exceeded.  The  October  1. 
1995,  floor  stocks  tax  applies  to  all 
amounts  of  commercial  aviation  fuel 
held  by  a  person  (and  not  exempt  from 
tax  under  paragraph  (a)  of  this  section) 
if  the  aggregate  amount  of  commercial 
aviation  fuel  held  by  the  person  at  the 
first  moment  of  October  1, 1995, 
exceeds  2,000  gallons. 

(iii)  Controlled  groups.  A  member  of 
a  controlled  group  (as  defined  in  §47.3- 
2T)  holds  more  than  2,000  gallons  of 
commercial  aviation  fuel  if  the  aggregate 


amount  of  all  commercial  aviation  fuel 
held  by  all  members  of  the  controlled 
group  exceeds  2,000  gallons. 

(3)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (b): 

Exampla.  D.  E,  and  F  are  members  of  the 
same  controlled  group.  On  October  1. 1995, 
D  holds  2,000  gallons  of  commercial  aviation 
fuel.  E  holds  1,500  gallons  of  commercial 
aviation  fuel,  and  F  holds  500  gallons  of 
commercial  aviation  fuel.  None  of  the 
commercial  aviation  fuel  is  held  for  an 
exempt  use.  Because  the  aggregate  amount 
held  by  all  members  of  the  group  is  4,000 
gallons,  which  exceeds  2,000  gallons,  all 
commercial  aviation  fuel  held  by  each 
member  is  subject  to  the  floor  stocks  tax. 
Thus,  D  is  liable  for  tax  of  S86  00  (2,000  X 
$.043).  E  is  liable  for  tax  of  S64.50  (1,500  X 
$.043),  and  F  is  liable  for  tax  of  $21.50  (500 
X  $.043). 

8  47.3-1  IT    Requirements  with  respect  to 
payment  and  return  for  the  October  1. 1995, 
floor  stocks  tax  (temporary). 

(a)  Payment  of  tax.  The  October  1, 
1995.  floor  stocks  tax  is  to  be  paid 
without  assessment  or  notice  on  or 
before  April  30, 1996. 

(b)  Fj7;ng  of  returns — (1)  Form  720. 
Every  person  liable  for  the  October  1, 

1995.  floor  stocks  tax  must  make  a 
return  of  the  tax  on  Form  720,  Quarterly 
Federal  Excise  Tax  Return.  The  return  is 
to  be  prepared  and  filed  in  accordance 
with  the  instructions  relating  to  the 
return. 

(2)  Time  for  filing— (i)  In  general.  The 
Form  720  required  by  paragraph  (b)(1) 
of  this  section  must  be  filed  on  or  before 
April  30. 1996,  and  is  a  return  for  the 
first  calendar  quarter  of  1996.  A  first 
return  reporting  only  October  1. 1995, 
floor  stocks  tax  is  also  a  final  return  and 
therefore,  in  accordance  with  the 
instructions  to  Form  720,  the  box  for 
"final  return"  must  be  marked. 

(ii)  Betum  reporting  other  taxes.  A 
person  must  file  only  one  Form  720  for 
a  quarter.  If  a  person  is  required  under 
part  40  of  this  chapter  to  file  Form  720 
for  the  first  calendar  quarter  of  1996  for 
other  excise  taxes  on  or  before  May  31. 

1996,  that  person  files  a  single  Form  720 
for  the  quarter  on  or  before  May  31. 
1996.  This  paragraph  (b)(2)(ii)  does  not 
extend  the  time  for  making  deposits  or 
paying  any  excise  tax. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  November  10, 1993. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc  93-28913  Filed  11-22-93;  3  46  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CQD09-93-034] 

Drawt}ridge  Operation  Regulations, 
Chicago  River,  IL 

AGENCY:  Coasl  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Coast  Guard  has  issued  a  temporary 
deviation  to  the  regulations  governing 
the  opening  of  certain  drawbridges  over 
the  Chicago  River,  from  December  1 
through  December  31. 1993.  This 
deviation  requires  the  City  to  open  the 
bridges  on  signal  after  receiving  an 
advance  notice  of  a  vessel's  intended 
time  of  passage  through  the  draws 
without  regard  to  the  number  of  vessels 
to  be  afforded  passage,  and  establishes 
specific  periods  of  time  in  which  these 
bridge  openings  are  to  be  scheduled. 
The  City  is  being  granted  this  deviation 
to  reduce  the  frequency  with  which  it 
must  open  its  drawbridges  and  provide 
time  for  necessary  maintenance  during 
the  weekdays.  Monday  through  Friday. 
EFFECTIVE  DATE:  The  period  of  deviation 
is  effective  from  December  1. 1993.  and 
continues  through  December  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Bloom.  Jr..  Bridge  Program 
Manager.  Ninth  Coast  Guard  District. 
Telephone  number  (216)  522-3933. 
SUPPLEMENTARY  INFORMATION:  The 
flotillas  of  recreational  sailboats  have  all 
returned  to  the  boatyards  for  winter 
storage  on  the  Chicago  River  system. 
This  deviation  is  for  the  purpose  of 
providing  specific  times  on  Saturdays 
and  Sundays  for  sailboat  movements  on 
the  river  system,  while  providing  the 
Gty  with  an  uninterrupted  pericxl  of 
Mondays  through  Fridays  to  perform 
maintenance  on  its  bridges.  The  bridges 
affected  by  this  deviation  are  listed 
below: 

Main  Branch 

Lake  Shore  Drive 
Columbus  Drive 
Michigan  Avenue 
Wabasn  Avenue 
State  Street 
Dearborn  Street 
Clark  Street 
La  Salle  Street 
Wells  Street 
Franklin-Orleans  Street 

South  Branch 

Lake  Street 
Randolph  Street 
Washington  Street 


Madison  Avenue 
Monroe  Street 
Adams  Street 
Jackson  Boulevard 
Van  Buren  Street 
Eisenhower  Expressway 
Harrison  Street 
Roosevelt  Road 
18th  Street 
Canal  Street 
South  Halsted  Street 
South  Loomis  Street 
South  Ashland  Avenue 

North  Branch 

Grand  Avenue 
Ohio  Street 
Chicago  Avenue 
North  Halsted  Street 

This  deviation  from  normal  operating 
regulations  is  authorized  in  accordance 
with  the  provisions  of  title  33  of  the 
Code  of  Federal  Regulations,  §  117.35. 
and  applies  only  to  the  passage  of 
recreational  vessels.  Under  this 
deviation  the  bridges  listed  above 
operated  by  the  City  of  Chicago  shall 
operate  as  follows: 

(a)  The  draws  need  open  for  the 
passage  of  recreational  vessels  only  from 
7  a.m.  to  2  p.m.  on  Saturdays  and  on 
Sundays,  and  only  after  receiving  a  24 
hours  advance  notice. 

(b)  The  Kinzie  Street  bridge,  mile  1.81 
across  the  North  Branch,  and  Cermak 
Road  bridge,  mile  4.05  across  the  South 
Branch,  shall  continue  to  operate  in 
accordance  with  requirements  presently 
established  in  33  CFR  117.391. 

(c)  All  draws  shall  open  for 
commercial  vessels  in  accordance  with 
current  regulations  in  33  CFR  117.391. 
In  accordance  with  current  regulations, 
including  33  CFR  117.391.  government 
vessels  of  the  United  States,  state  and 
local  vessels  used  for  public  safety,  and 
vessels  in  distress  shall  be  passed 
through  the  draws  of  all  bridges  as  soon 
as  possible  at  all  times. 

(d)  This  period  of  deviation  is 
effective  from  December  1, 1993. 
through  December  31. 1993. 

Additional  information  may  be 
obtained  from  Robert  W.  Bloom.  Jr., 
Bridge  Program  Manager,  Ninth  Coast 
Guard  District,  room  2083D.  1240  East 
Ninth  Street.  Cleveland,  Ohio  4419&- 
2060,  telephone  (216)  522-3993. 

Dated:  November  22. 1993. 
Rudy  K.  Peschel. 

Bear  Admiral,  U.S.  Coast  Guard.  Commander. 

Ninth  Coast  Guard  District 

(FR  Doc.  93-29037  Filed  11-2&-93;  8:45  am) 

BILUNQ  COOC  4»10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  45-1-5978:  FRL-4805-7J 

Conditional  Approval  of  California's 
Substitute  Program  for  the  Clean-Fuel 
Fleet  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking 
(NFR). 


SUMMARY:  EPA  is  finalizing  the 
conditional  approval  of  revisions  to  the 
California  state  implementation  plan 
(SIP)  proposed  in  the  Federal  Register 
on  May  7. 1993.  EPA  did  not  receive 
any  written  comments  during  the  30- 
day  comment  period. 

The  California  Air  Resoim:es  Board 
(CARB)  requested  EPA's  conditional 
approval  of  its  commitment  to  submit  a 
substitute  plan  for  the  Clean  Air  Act 
(CAA  or  Act)  Clean-Fuel  Fleet  program 
(fleet  program).  The  CAA  fleet  program 
provisions  require  states,  in  order  to 
opt-out  of  the  fleet  program,  to  submit 
a  substitute  program  for  all  or  a  portion 
of  the  program(s)  which  achieve  at  least 
equal  long-term  emission  reductions  of 
ozone-producing  and  toxic  air 
emissions.  EPA  has  determined  that,  in 
limited  circiunstances.  it  may  accept 
committal  SIPs  to  perform  CAA 
requirements.  In  this  action.  EPA  is 
finalizing  the  conditional  approval  of 
California's  commitment,  thereby 
granting  California  the  ability  to  opt-out 
of  the  fleet  program. 

EFFECTIVE  DATE:  This  action  is  effective 
on  December  29, 1993. 
ADDRESSES:  Copies  of  the  committal  SIP 
and  Notice  of  Proposed  Rulemaking  are 
available  for  public  inspection  at  the 
following  EPA  Region  IX  office  during 
normal  business  hours:  Mobile  Sources 
Section,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  LX.  75  Hawthorne  Street.  San. 
Francisco.  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roxanne  Johnson,  Mobile  Sources 
Section,  (A-2-1),  Air  &  Toxics  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1227. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

On  May  7. 1993  in  58  FR  27254.  EPA 
proposed  to  conditionally  approve  the 
State  of  California's  commitment  to 
submit  a  substitute  plan  to  "opt-out"  of 
the  CAA  Clean-Fuel  Fleet  program.  The 
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fleet  program  is  to  introduce  (in  22 
nonattainment  cities)  lower  pollution 
emitting  vehicles  into  centrally  fueled 
fleets  of  (10  or  more)  vehicles  in  areas 
with  the  worst  air  quality  problems. 
Section  246  of  the  Act  directs  certain 
states  containing  "covered  areas,"  as 
defined  in  section  246(a),  to  revise  their 
SIPs  to  require  that  "at  least  a  specified 
percentage  of  all  new  covered  fleet 
vehicles  in  model  year  1998  and 
thereafter  purchased  by  each  covered 
fleet  operated  in  each  covered  area  shall 
be  clean-fuel  vehicles  and  shall  use 
clean  alternative  fuels  when  operating 
in  the  covered  area." 

The  goal  of  the  fleet  program  is  to 
reduce  emissions  of  non-methane 
organic  gases  (NMOG)  and  oxides  of 
nitrogen  (NOx).  and  to  demonstrate  the 
feasibility  of  using  clean-fuel  vehicles  in 
centraUy-fueled  fleets.  A  credit  program 
for  the  fleet  program  along  with 
transportation  control  measure 
exemptions  for  fleet  vehicles  was 
promulgated  in  a  separate  rulemaking 
(58  FR  11888.  March  1,  1993). 

Califiamia  has  proposed  to  opt-out  of 
the  fleet  program  by  submitting 
California's  low-emission  vehicle  (LEV) 
regulations  as  a  substitute  program.  The 
SIP  revision  will  commit  California  to 
achieve  emission  reductions  equivalent 
to  those  predicted  to  occur  with  full 
implementation  of  the  CAA  fleet 
program. 

II.  Response  to  Comments 

A  30-day  public  comment  period  was 
provided  in  the  May  7, 1993,  58  FR 
27253.  EPA  did  not  receive  any  vmtten 
comments  during  the  comment  period, 
which  ended  on  June  7, 1993. 

III.  EPA  Evaluation  and  Final  Action 

EPA  is  finalizing  action  to 
conditionally  approve  the  submittal 
revision  for  inclusion  into  the  California 
SIP  (see  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  April  16, 
1992,  57  FR  13498,  regarding  the 
requirements  of  section  110(a)  and  part 
D  of  the  CAA). 

EPA  determined  that  if  California  and 
other  states  are  intending  to  opt-out  of 
the  fleet  program  they  should  do  so  by 
November  15, 1992,  and  should  at  that 
time  submit  and  commit  to  a  substitute 
plan.  EPA  conditionally  approved 
California's  commitment  and  the  State 
will  now  be  required  to  submit  a  fully 
adopted  SEP  revision  fulfilling  that 
commitment  by  May  15, 1994  (also  the 
deadline  for  submitting  SIP  revisions  to 
implement  the  fleet  program  pursuant  to 
section  246(a)  of  the  Act).  If  California 
fails  to  submit  a  SIP  revision  fulfilling 
its  commitment  of  the  substitute 


program  by  May  15, 1994.  the 
conditional  approval  will  be  treated  as 
a  disapproval  and  the  state  will  have  an 
obligation  to  submit  a  fully-adopted  SIP 
revision  to  implement  the  fleet  program 
in  accordance  with  section  246.  EPA 
believes  this  approach  is  consistent  with 
the  provisions  of  the  Act  and  will 
ensure  that,  by  May  15, 1994.  a  SIP 
revision  either  implementing  the  fleet 
program  or  a  substitute  program 
achieving  equivalent  air  quality  benefits 
will  have  beisn  submitted  to  EPA. 

EPA  will  require  much  greater  detail 
by  May  15, 1994  describing  why  and 
how  California's  substitute  program  is 
sufficient  to  provide  long-term 
reductions  in  ozone-producing,  carbon 
monoxide  and  toxic  air  emissions  equal 
to  or  greater  than  those  provided  by  the 
CAA  fleet  program.  EPA  expects  that 
CaUfomia  will  consider  its  reasonable 
further  progress  goals  (as  defined  in 
section  171  of  the  CAA)  in  deciding 
whether  to  opt-out  of  the  fleet  program. 
The  State  can  still  choose  to  implement 
part  or  all  of  the  CAA  fleet  program  by 
May  15. 1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  regulatory  requirements. 

IV.  Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  horn 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  0MB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  efi'ect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.Q  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.Q  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  plan  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  less 
than  50,000. 

Conditional  approvals  imder  section 
110  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  this  final  action  would  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA.  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  C\A  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v  U.S. 
E.Pj\.,  427  U.S.  246.  256-266  (S.Ct. 
1976):  42  U.S.C.  7410(a)(2). 

List  c^  Subjects  in  40  CFR  Part  52 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control  for  Ozone, 
Hydrocarbons.  Intergovernmental 
relations.  Motor  vehicles'  pollution. 
Nitrogen  oxide.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  2, 1993. 
Felicia  Marcus. 
Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the    ode 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F— California 

2.  Subpart  F  is  amended  by  adding 
§  52.219  to  read  as  follows: 

§52.219    Identification  of  plan- 
Conditional  approval. 

The  plan  revision  commitments  listed 
in  paragraph  (a)  of  this  section  were 
submitted  on  the  date  specified. 

(a)  On  November  13. 1992.  California 
submitted  a  commitment  to  prepare  a 
revision  to  the  California  State 
Implementation  Plan  (SIP)  for  the 
California  ozone  nonattainment  areas  to 
address  the  requirement  in  section 
182(c)(4)(B)  of  the  1990  Clean  Air  Act 
Amendments  that  requires  the  States  to 
develop  a  SIP  revision  for  all  ozone 
nonattainment  areas  classified  as 
serious  and  above  to  opt-out  of  the 
Clean-Fuel  Fleet  Program  by  submitting 
for  EPA  approval  a  substitute  program(s) 
resulting  in  as  much  or  greater  long- 
term  reductions  in  ozone-producing  and 
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toxic  air  emissions.  The  State  submittal 
contained  an  interim  milestone  to 
supply  more  accurate  emission 
reduction  data  demonstrating 
equivalence  no  later  than  one  year  after 
the  publication  date  of  the  Federal 
Register  Notice  approving  the  States 
committal  SIP  revision.  California  is 
required  to  submit  the  final  SIP  revision 
by  May  15. 1994.  The  State  held  a 
public  meeting  on  this  committal  SIP  on 
March  17. 1992.  The  California  SIP 
revisions  are  met  automatically  when 
the  SIP  revision  concerns  a  regulation 
previously  adopted  by  the  Board. 

IFR  Doc  93-29053  Filed  11-26-93:  8:45  am) 
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40CFRPart52 
nN21-2-«157:  FRL-48(M-e] 

Basic  and  Enhanced  Vehicle 
Inspection  and  Maintenance  Plan; 
Indiana 

AGENCY:  United  States  Environmental 
Protection  Agency  (U.S.  EPA). 
action:  Final  rule. 


SUMMARY:  This  action  disapproves  a 
revision  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  the 
attainment  of  the  National  Ambient  Air 
Quality  Standard  for  ozone.  This 
revision  was  intended  to  provide  for  the 
adoption  and  implementation  of  a 
vehicle  inspection/maintenance  (I/M) 
program  meeting  the  requirements  of 
U.S.  EPA  regulations,  published  in  the 
Federal  Register  on  November  5, 1992. 
concerning  vehicle  I/M  programs  (I/M 
Regulation)  for  the  Lake,  Porter.  Clark, 
and  Floyd  Counties  ozone 
nonattainment  areas.  The  revision  was 
submitted  on  December  2.  1992  and 
consisted  of  a  commitment  by  the 
Governor's  designee  to  the  timely 
adoption  and  implementation  of  an  I/M 
program  meeting  all  the  requirements  of 
U.S.  EPA's  I/M  regulations  and  a 
schedule  for  implementation  of  the 
required  program.  U.S.  EPA's 
disapproval  of  the  submittal  is  based  on 
the  failure  by  the  State  of  Indiana  to 
meet  important  milestones  pertaining  to 
the  development  and  adoption  of 
neces-sary  rulemaking  for  the  I'M 
program.  Such  failure  prevented  the 
State  from  meeting  its  commitment  to 
submit  a  full  revised  I/M  SIP  by 
November  15.  1993.  U.S.  EPA  proposed 
to  disapprove  the  submittal  on 
September  9. 1993. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  on  December  29.  1993. 
ADORESSES:  Materials  relevant  to  this 
final  rule  are  available  at  the  following 


address:  U.S.  Envirorunental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division.  Regulation  Development 
Branch.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  The  docket  may 
be  inspected  between  the  hours  of  8:30 
a.m.  until  12  noon  and  from  1:30  p.m. 
until  3:30  p.m.  Monday  through  Friday. 
A  reasonable  fee  may  be  char^  by  U.S, 
EPA  for  copying  docket  material. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Francisco  |.  Acevedo,  Environmental 
Engineer.  Regulation  Development 
Section.  Regulation  Development 
Branch  (SAR-ISJ).  United  States 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (312)  886- 
6061.Anyone  wishing  to  come  to  Region 
5  offices  should  first  contact  Francisco 
J.  Acevedo. 

SUPPl£MENTARV  MFORMATtON: 
I.  Background 

On  November  5. 1992  (57  FR  52950) 
U.S.  EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  section  182  of  the  Act.  The 
I/M  regulation  was  codified  at  40  CFR 
part  51.  subpart  S.  and  requires,  among 
other  things,  that  each  State  that  is 
required  to  implement  an  I/M  program 
must  submit  by  November  15,  1992.  a 
SIP  revision  including  two  elements:  (1) 
A  commitment  fit)ra  the  Governor  or 
his/her  designee  to  the  timely  adoption 
and  implementation  of  an  I/M  program 
meeting  all  the  requirements  of  the  I/M 
regulation:  and  (2)  a  schedule  of 
implementation.  In  addition,  the 
commitment  was  to  provide  interim 
milestones  that  the  State  must  meet 
with  regard  to  the  timely 
implementation  of  any  necessary 
legislation  and  regulations  required  to 
have  full  legal  authority  to  implement 
the  program.  Failure  by  the  State  to 
meet  any  of  the  above  mentioned 
requirements  is  grounds  for  U.S.  EPA  to 
disapprove  the  commitment. 

Under  the  authority  of  the  Governor, 
the  Commissioner  of  the  Indiana 
Department  of  Environmental 
Management,  on  December  2. 1992, 
submitted  a  SIP  revision  to  satisfy 
certain  requirements  of  the  I/M 
regulation  to  U.S.  EPA.  A  public  hearing 
on  this  submittal  was  held  by  the  State 
on  October  22. 1992.  in  Gary.  Indiana. 
The  submittal  included  a  commitment 
to  the  timely  adoption  and 
implementation  of  an  I/M  program  in 
the  Lake.  Porter.  Clark,  and  Floyd 
Counties  ozone  nonattainment  areas 
meeting  all  the  requirements  of  the  I/M 
regulation  and  the  Act  by  November  15. 
1993.  and  a  schedule  of 
implementation. 


On  June  30, 1993.  the  Indiana 
legislature  adjourned  without  taking 
necessary  action  to  enable 
implementation  of  the  I/M  provisions 
mandated  in  the  Clean  Air  Act  and  the 
I/M  rule  for  Lake  and  Porter  Coimtles. 
This  failure  to  provide  necessary 
authority  has  prevented  the  State  from 
submitting  a  complete  SIP  revision 
containing  all  the  required  elements  of 
the  program  by  November  15, 1993. 

U.S.  EPA  reviewed  the  December  2. 
1992  commitment  and  proposed  to 
disapprove  it  on  September  9, 1993  (58 
FR  47415),  based  on  the  failure  by  the 
State  to  meet  the  commitment  and 
schedule  contained  in  the  SIP  submittal 
pertaining  to  the  adoption  of  necessary 
authority  to  implement  I/M 
requirements  during  the  1993  Indiana 
General  legislative  session. 

On  August  17. 1993.  U.S.  EPA  sent  a 
letter  to  Governor  Bayh  of  Indiana  and 
to  the  Federal  Highway  Administration 
advising  them  that  U.S.  EPA  has 
decided  to  exercise  its  discretionary 
authority  under  section  llO(m)  of  the 
Act  to  impose  sanctions  at  any  time 
once  a  finding  of  SIP  deficiency  is 
made.  Because  of  the  failure  of  the 
Legislature  to  provide  necessary 
authority  to  Implement  an  enhanced  V 
M  program  in  Lake  and  Porter  Counties, 
it  is  U.S.  EPA's  Intent  to  publish  a 
proposed  rule  in  the  Federal  Register  in 
the  near  future  proposing  to  limit 
certain  Federal  highway  funding 
assistance  statewide  and  to  impose  2:1 
emissions  offset  growth  limitations  for 
new  and  modified  major  stationary 
sources  of  volatile  organic  compounds 
and  oxides  of  nitrogen  in  the  ozone 
nonattainment  counties  of  Lake,  Porter. 
Clark.  Floyd.  Marion.  St.  Joseph. 
Elkhart,  and  Vahderbui^  Counties.  A 
public  comment  period  of  at  least  30 
days  and  an  opportunity  for  public 
hearing(s)  will  be  provided  to  solicit 
comments  on  the  proposed  imposition 
of  .sanctions. 

This  final  disapproval  of  the  State's 
commitment  Initiates  the  sanctions 
process  under  section  179(a).  Under 
section  179(a).  U.S.  EPA  is  required  to 
impose  one  of  the  sanctions  under 
section  179(b)  18  months  afler  the  final 
disapproval  if  the  deficiencies  are  not 
corrected  by  that  time.  In  addition,  the 
final  disapproval  triggers  the  Federal 
implementation  plan  requirement  under 
section  110(c).  Further,  as  stated  above. 
U.S.  EPA  in  an  August  17.  1993.  letter 
to  Governor  Bayh  of  Indiana  has 
indicated  its  decision  to  exercise  its 
discretionary  authority  under  section 
llO(m)  of  the  Act  in  this  situation.  Such 
discretionary  authority  allows  U.S.  EPA 
to  impose  sanctions  at  any  time  once  a 
finding  of  SIP  deficiency  is  made. 
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Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Motor  vehicle  pollution  control. 
Nitrogen  oxide.  Volatile  organic 
compounds. 

Dated;  October  27. 1993. 
David  A.  UDrkA. 
Acting  Begional  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  52.  chapter  1,  title  40  of 
the  Code  of  Federal  Reflations  is 
amended  as  follows: 

PART  52-{AlyiENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U^C  7401-7671q. 

Subpart  P— Indiana 

2.  Section  52.786  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

$52,786    Inspection  and  maintenance 
program. 


n.  PubBc  CoaimentAJ.S.  EPA  Response      List  of  Subfects  ia  40  CFR  Part  S2 

U.S.  EPA  received  only  one  comment 
during  the  comment  period,  which 
ended  October  12, 1993.  In  a  September 
24, 1993  letter,  the  Natural  Resources 
Defense  Council  (NRDC)  strongly 
supported  U.S.  EPA"s  proposal  to 
disapprove  the  Indiana  submittal.  It  also 
urged  U.S.  EPA  to  make  the  disapproval 
finding  retroactive  to  November  15. 
1992.  In  addition,  NRDC  supported  U.S. 
EPA's  decision  to  propose  sanctions, 
and  urged  U.S.  EPA  to  Impose  such 
sanctions  statewide.  Finally.  NRDC 
stated  Its  opposition  to  U.S.  EPA's  use 
of  conditional  approvals. 

In  response  to  NRIX^'s  comment  on 
making  the  disapproval  retroactive.  U.S. 
EPA  does  not  believe  that  such  action  is 
appropriate.  With  regard  to  NRDCs 
comment  on  sanctions,  U.S.  EPA  notes 
that  it  will  be  publishing  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  concerning  this  matter,  NRDC 
may  wish  to  comment  in  the  context  of 
that  rulemaking.  Finally,  since  U.S.  EPA 
is  disapproving  the  hidiana  submittal  in 
this  action.  NRDC's  comntents 
pertaining  to  U.S.  EPA's  authority  with 
regard  to  conditional  approvals  is  moot. 

IIL  Rulemaking  Action 

U.S.  EPA  is  disapproving  this  revision 
to  the  Indiana  Ozone  State 
Implementation  Plan  which  fails  to 
meet  the  requirements  necessary  to 
develop  the  required  I/M  program  in  the 
Indiana  required  areas. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  U.S.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  hght  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 


(h)  The  Slate's  December  2, 1992, 
commitment  to  timely  adopt  and 
implement  enhanced  inspection  and 
maintenance  (I/M)  rules  for  Lake  and 
Porter  Counties  is  disapproved  based  on 
the  failure  of  the  State  of  Indiana  to 
meet  important  milestones  pertaining  to 
the  development  and  adoption  of 
necessary  authority  for  the  I/M  program. 
This  disapproval  initiates  the  sanction 
process  of  section  179(a)  of  the  Act. 
[FR  Doc.  93-290S4  Filed  11-26-93:  8:45  am] 
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40  CFR  Part  52 
tNM-16-1-«735;  Fm.-4296-q 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Revision  to  the  State 
Implementation  Plan  Addressing 
Cart>on  Monoxide  (CO)  for 
Albuquerque/Bemalilk}  County 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 


SUMMARY:  This  action  approves  a 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  addressing 
CO  for  Albuquerque/Bemalillo  County, 
outside  the  boundaries  of  Indian  lands. 
Certain  elements  of  the  complete 
Albuquerque/Bemahllo  County  CO  SIP 
were  submitted  by  the  Governor  of  New 
Mexico  to  the  EPA  by  cover  letter  dated 
November  5, 1992,  for  the  purpose  of 
bringing  about  the  attainment  of  the 
National  Ambient  Air  Qaality  Standards 


(NAAQS)  for  CO.  These  elemenU  satisfy 
certain  Federal  requirements  for  an 
approvable  nonattainment  area  CO  SIP 
for  Albuquerque/Bemalillo  County. 
Thwefore,  this  Fedoal  Register  (FRJ 
action  only  approves  some  of  the 
elements  of  the  complete  Albuquerque/ 
Bernalillo  County  CO  SIP,  speciiically 
the  1990  base  year  CO  emissions 
inventory,  the  oxygenated  fuels 
program,  and  the  winter  woodbuming 
program.  The  remaining  elements  of  the 
complete  Albuquerque/BemaUllo 
County  CO  SIP,  to  be  submitted  to  the 
EPA  by  November  15, 1993.  will  be 
acted  upon  in  separate  FR  actions. 
EFFECTIVE  DATE:  This  action  will  become 
effective  on  January  28. 1994,  unless 
notice  is  received  by  December  29, 
1993,  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  EMggs,  Chief,  Planning 
Section,  at  the  EPA  Region  6  Office 
listed.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  twenty-four  hours  before  the 
visiting  day. 

U.S.  Environmental  Protection 
Agency.  Region  6.  Air  Programs  Branch 
(6T-AP),  1445  Ross  Avenue,  Suite 
700.Dallas,  Texas  75202-2733. 

Mr.  Jeny  Kurtzweg  (ANR-443).  U.S. 
Environmental  i»rotection  ^ency.  401 
M  Street.  SW..  Washington,  DC  20460. 

Albuquerque  Environmental  Health 
Department  Air  Pollution  Control 
Division.  P.O.  Box  1293.  Albuquerque. 
New  Mexico  87103. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S.  EPA  Region 
6,1445  Ross  Avenue.  Dallas.  Texas 
75202-2733.  telephone(214)  655-7258. 
SUPPt-EMENTARY  INFORMATION: 

Albuquerque/Bemalillo  County,  New 
Mexico,  was  designated  nonattainment 
for  CO  and  classified  as  moderate  with 
a  design  value  below  12.7  parts  per 
million  (ppm.)  (specifically  11.1  ppm), 
under  sections  107(d)(4)(A)  and  186(a) 
of  the  Clean  Air  Act  (CAA),  upon 
enactment  of  the  Clean  Air  Act 
/Vmendments  (CAAA)  of  1990. '  Please 


■  Tbe  CAAA  of  1990  nud«  tignificant  change*  u> 
the  air  quality  planning  requirement*  for  areas  that 
do  not  meet  (or  that  significantly  cotUTibui*  la 
ambient  air  quality  In  ■  nearby  area  that  doe*  not 

Coeiia-jed 
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reference  56  FR  56694  (November  6, 
1991)  and  57  FR  13498  and  57  FR  13529 
(April  16, 1992).  The  air  quality 
planning  requirements  for  moderate  CO 
nonattainment  areas  with  a  design  value 
less  than  or  equal  to  12.7  ppm.  are  set 
out  in  subparts  one  and  three  of  part  D, 
Tide  I  of  the  CAA.  Subpart  one  contains 
provisions  generally  applicable  to  all 
nonattainment  areas  and  subpart  three 
contains  provisions  specifically 
applicable  to  CO  nonattainment  areas. 
Section  104  of  the  CAAA  of  1990 
amended  part  D  of  Title  I  of  the  CAA  by 
adding  two  additional  sections  to 
subpart  three  (sections  186  and  187), 
which  pertain  to  the  classification  of  CO 
nonattainment  areas  and  to  the 
submission  requirements  of  the  SIPs  for 
these  areas,  respectively.  At  times, 
subparts  one  and  three  overlap  or 
conflict.  The  EPA  has  attempted  to 
clarify  the  relationship  among  these 
various  provisions  in  the  General 
Preamble  and,  as  appropriate,  in  this  FR 
action. 

The  EPA  has  issued  a  "General 
Preamble"  describing  the  EPA's 
preliminary  views  on  how  the  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA, 
including  those  State  submittals 
containing  moderate  CO  nonattainment 
area  SIP  requirements  (see  generally  57 
FR  13498  (April  16. 1992)  and  57  FR 
18070  (April  28, 1992)).  Because  the 
EPA  is  describing  its  interpretations 
here  only  in  broad  terms,  the  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion  of  the 
interpretations  of  Title  I  advanced  in 
this  action  and  the  supporting  rationale. 
In  this  rulemaking  action  on  certain 
elements  of  the  Albuquerque/Bemalillo 
County,  New  Mexico,  complete 
moderate  CO  SIP,  the  EPA  is  applying 
its  interpretations,  taking  into 
consideration  the  specific  factual  issues 
presented. 

On  November  5. 1992,  the  Governor 
of  New  Mexico  submitted  to  the  EPA  a 
SIP  revision  for  CO  concerning 
Albuquerque/Bemalillo  County  that  was 
intended  to  satisfy  CAA  requirements 
due  on  November  15, 1992.  The  CAA 
outlines  certain  required  items  to  be 
included  in  CO  SIPs.  The  required  items 
for  the  Albuquerque/Bemahllo  County 
CO  SIP,  due  November  15, 1992.  unless 
otherwise  noted,  include:  (1)  A 
comprehensive,  accurate,  and  ourent 
inventory  of  actual  emissions  firom  all 
sources  of  CO  in  the  nonattainment  area 
(sections  172(c)(3)  and  187(a)(1)  of  Uie 
CAA);  (2)  no  later  than  September  30, 


1995,  and  no  later  than  the  end  of  each 
three  year  period  thereafter,  until  the 
area  is  redesignated  to  attainment,  a 
revised  inventory  meeting  the 
requirements  of  sections  187(a)(1)  and 
187(a)(5)  of  the  CAA;(3)  a  permit 
program  to  be  submitted  by  November 
15, 1993,  which  meets  the  requirements 
of  section  173  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  CO  (section 
172(c)(5));  (4)  contingency  measures 
dueNovember  15, 1993,  that  are  to  be 
implemented  if  the  EPA  determines  that 
the  area  has  failed  to  attain  the  primary 
standards  by  the  applicable  date 
(section  172(c)(9));  (5)  a  commitment  to 
upgrade  and  submit  a  SIP  revision  for 
the  Inspection  and  Maintenance  (1/M) 
program  by  November  15, 1993  (section 
187(a)(4));  and  (6)  an  oxygenated  fuels 

Erogram  (section  211(m)).  As  outlined 
Blow,  the  State  of  New  Mexico's 
November  5, 1992.  SIP  revision  for  CO 
concerning  Albuquerque/Bemalillo 
County,  a  moderate  CO  nonattainment 
area,  was  reviewed  against  the 
applicable  requirements.  The  reader  is 
referred  to  the  November  5, 1992, 
Albuquerque/Bemalillo  County  CO  SIP 
submittal  and  the  EPA's  supporting 
technical  information  for  pertinent 
details  regarding  each  requirement. 
These  items  are  available  for  public 
review  at  the  EPA  Region  6  address 
indicated  above. 

Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  SIP  submittals  (see  57  FR  13565- 
13566).  In  this  FR  action,  the  EPA  is 
approving  only  some  of  the  elements  of 
the  complete  Albuquerque/Bemalillo 
County  CO  SIP,  specifically  the  1990 
base  year  CO  emissions  inventory,  the 
oxygenated  fuels  program,  and  the 
winter  woodbuming  program.  The 
remaining  elements  of  the  complete 
Albuquerque/Bemalillo  County  CO  SEP, 
to  be  submitted  to  the  EPA  by  November 
15, 1993,  will  be  acted  upon  in  separate 
FR  actions. 

Analysis  of  CityiO>unty  Submission 

1.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  the 
EPA.  Section  110(a)(2)  of  the  CAA 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  2  See  also  section  110(1)  of  the 
CAA.  Also,  the  EPA  must  determine 
whether  a  submittal  is  complete  and 


meet)  the  CO  NAAQS  (see  Pub.  L  No.  101-M9. 104 
Stat.  2399).  References  herein  are  to  the  CAAA,  42 
U.S.C  7401  et  seq. 


'  Section  172(c)(7)  of  the  Act  requires  that  plan 
provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V  (1991),  as 
amended  by  56  FR  42216  (August  26, 
1991).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission. 

After  providing  adequate  notice, 
Albuquerque/Bemalillo  County  held 
public  hearings  on  September  9,  1992, 
and  onOctober  7, 1992,  to  entertain 
public  comment  on  certain  elements  of 
the  complete  CO  implementation  plan 
Following  the  public  hearings,  these 
elements  were  adopted  by  the  Gty/ 
County  and  signed  by  the  Governor  on 
November  5, 1992,  and  submitted  to  the 
EPA  as  a  proposed  revision  to  the  SIP. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  A  letter  datedjanuary  15, 1993. 
was  forwarded  to  the  Govemor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process. 

2.  CO  Emission  Inventory 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Albuquerque/ 
Bemalillo  County  included  the  requisite 
inventory  in  the  CO  SIP.  The  base  year 
for  the  inventory  was  1990,  using  a 
three  month  CO  season  of  November 
1990  through  January  1991.  Stationary 
point  sources,  stationary  area  sources, 
on-road  mobile  sources,  and  nonroad 
mobile  sources  of  CO  were  included  in 
the  inventory.  Stationary  sources  with 
emissions  of  greater  than  100  tons  per 
year  within  a  25-mile  buffer  of  the 
nonattainment  area  were  also  included 
in  the  inventory.  The  following  list 
presents  a  summary  of  the  CO  peak 
season  daily  emissions  estimates  in  tons 
per  day  by  source  category:  Point 
Sources,  0.76  tons  per  day;  Area 
Sources,  66.14  tons  per  day;  Mobile  On- 
Road  Sources,  231.69  tons  per  day; 
Mobile  Nonroad  Sources,  41.18  tons  per 
day;  Total  Sources,  339.77  tons  per  day. 
Available  guidance  for  preparing 
emission  inventories  is  provided  in  the 
General  Preamble  (57  FR  13498,  April 
16. 1992). 

Section  110(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
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of  base  year  emission  inventory 
submittals  in  order  to  detenmine 
approval  or  disapproval  under  section 
187(aKl).  The  EPA  is  granting  approval 
of  the  Albuquerque/Bemnlillo  County 
1990  base  year  OO  emissions  inventory 
submitted  on  November  5, 1992.  based 
on  the  Level  I.  n,  and  III  review 
findings.  The  following  paragraphs 
outline  the  review  procedures 
performed  on  the  inventory. 

The  Level  I  and  II  review  process  is 
used  to  determine  that  all  components 
of  the  base  year  inventory  are  present. 
The  review  also  evaluates  the  level  of 
supporting  documentation  provided  by 
the  State,  and  assesses  whether  the 
emissions  were  developed  according  to 
current  EPA  guidance.  The  data  quality 
is  also  evaluated. 

The  Level  III  review  process  is 
outlined  here  and  consists  of  nine 
points  that  the  inventory  must  include. 
For  a  base  year  emission  inventory  to  be 
acceptable,  it  must  pass  all  of  the 
following  criteria:  (1)  An  approved 
Inventanc  Preparation  Plan  must  be 
provided  and  the  Quality  Assurance 
contained  in  the  Inventory  Preparation 
Plan  must  be  performed  and  its 
implementation  doounented;  (2) 
adequate  documentation  must  be 
provided  that  enables  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory,  and  summary 
emissions  by  categories  of  source  type 
must  be  provided;  (3)  the  point  source 
inventory  must  be  complete;  (4)  point 
source  emissions  must  have  been 
prepared  or  calculated  according  to  the 
current  EPA  guidance:  (5)  the  area 
source  inventory  must  be  complete;  (6) 
the  area  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  current  EPA  guidance:  (7)  the 
methods  used  to  develop  vehicle  miles 
traveled  (VMT)  estimates  (e.g..  a 
network  tran.sportation  planning  model) 
mu.st  follow  EPA  guidance,  and  the 
VMT  methods  must  be  adequately 
described  and  documented  in  the 
inventory  report;  (8)  the  MOBILE  model 
must  be  correctly  used  to  produce 
emission  factors  for  each  of  the  vehicle 
classes;  and  (9)  nonroad  mobile 
emissions  must  be  prepared  according 
to  current  EPA  guidance  for  all  of  the 
source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  I.  II.  and 
ni  of  the  review  process.  Detailed  Level 
I  and  n  review  procedures  can  be  found 
in  the  following  document— "Quality 
Review  Guidelines  for  1990  Base  Year 
Emission  Inventories."  U.S. 
Environmental  Protection  Agency. 
Office  of  Air  Quahty  Planning  and 
Standards,  Research  Triangle  Park, 


North  Carolina.  July  27. 1992.  Level  CI 
review  procedures  are  specified  in  a 
memorandum  from  John  S.  Seitz  to  the 
Regional  Air  Division  Directors,  entitled 
"Emission  Inventory  Issues,"  June  24. 
1993.3 

The  EPA  is  approving  this  emission 
inventory  as  meeting  the  requirements 
of  section  187(a)(1)  of  the  CAA.  The 
EPA's  review  of  the  Albuquerque  1990 
base  year  CO  emission  inventory 
provided  positive  answers  to  all  of  the 
Level  in  review  criteria.Please  reference 
Appendix  Two  of  the  Albuquerque/ 
Bernalillo  County  CO  SIP  for  specific 
details  on  the  inventory,  and  the  EPA's 
Technical  Support  Document  for  details 
of  the  EPA's  evaluation  of  the  inventory. 
Finally,  it  should  be  noted  that  no  later 
than  September  30. 1995.  and  no  later 
than  the  end  of  each  three  year  period 
thereafter  (until  the  area  is  redesignated 
to  attainment),  Albuquerque/Bemalillo 
County  will  be  required  to  submit  to  the 
EPA  a  revised  inventory  meeting  the 
requirements  of  sections  187(a)(1)  and 
187(a)(5)  of  the  CAA. 

3.  Nonattainment  New  Source  Review 
Permit  Program 

Albuquerque/Bemalillo  County  has 
submitted  new  source  review  (NSR) 
regulatory  revisaons  to  the  EPA.  These 
revisions  were  proposed  for  approval  by 
the  EPA  at  57  FR  43653(September  22, 
1992).  The  revisions  were  due 
independently  of  the  November  15, 
1992.  moderate  CO  nonattainment  aree 
SIP  requirements  addressed  in  this  FR 
action.  Please  reference  the  above  FR 
notice.  In  the  proposed  approval 
actions,  the  EPA  outlined  certain 
amendments  to  be  made  by  the  City  of 
Albuquerque  to  their  NSR  program 
before  the  EPA  could  process  the  final 
approval  actions.  The  City  has  adopted 
the  required  amendments  and  submitted 
them  to  the  EPA  by  cover  letter  from  the 
Governor  dated  May  17. 1993.  The  final 
approval  action  of  the  Albuquerque/ 
Bernalillo  County  nonattainment  NSR 
permit  program  will  be  addressed  in 
detail  in  a  separate  FR  action. 

4.  Contingency  Measures 

As  per  secUon  172(c)(9)  of  the  CAA. 
all  nonattainment  SIPs  must  contain 
contingency  measures  (due  November 
15, 1993)  that  are  to  be  implemented  if 
the  area  fails  to  make  reasonable  further 
progress  (RFP)  or  to  attain  the  NAAQS 
by  the  applicable  date.  These 
contingency  measures  are  to  be 


'  Memorandum  from  |ohn  S.  Seitz.  Director, 
OfHoe  of  Air  Quality  Planning  and  Standard*,  to  the 
Regional  Air  Division  Directors,  entitled  "Eraiasion 
Inventory  Usues."  U.S.  EPA.  Ofiire  of  Air  Quality 
Planning  and  Standards.  Research  Triangle  Park, 
North  Carolina,  juna  24. 1993. 


implemented  immediately  after  the  EPA 
determines  failure  of  RFP  or  attainment 
of  standards.  The  contingency  measures 
for  the  Albutjuerque/  Bernalillo  County 
CO  SIP.  due  independently  of  the 
November  15, 1992.  moderate  CO 
nonattainment  area  SIP  requirements 
addressed  in  this  FR  action,  will  be 
addressed  in  a  separate  FR  action  after 
the  November  15, 1993,  submittal  due 
date. 

5. 1/M  SIP  Rex'ision 

Section  187(a)(4)  of  the  CAA  provides 
a  savings  clause  for  vehicle  I/M 
programs.  All  moderate  CO 
nonattainment  SIPs  must  include  a 
vehicle  I/M  program  as  described  in 
section  182(a)(2)(B).  Albuquerque/ 
BemaUllo  Ck)unty  has  adopted  and  is 
currently  implementing  an  I/M  program. 
Albuquerque/Bemalillo  County  has  also 
submitted  a  committal  SIP  to  the  EPA, 
per  provisions  of  the  General  Pn;arable 
(57  FR  13530),  stating  that  a 
comprehensive  SIP  revision  will  be 
submitted  to  the  EPA  by  November  15. 
1993,  which  will  upgrade  the  existing 
Albuquerque/Beraahllo  County  I/M 
program  to  meet  the  new  requirements 
mandated  by  the  CAAA  of  1990.  The 
EPA  will  act  on  the  committal  SIP.  and 
will  act  upon  the  final  I/M  program,  in 
separate  FR  actions. 

6.  Oxygenated  Fuels  Program 

^    Motor  vehicles  are  significant 
contributors  of  CO  emissions.  An 
important  measure  toward  reducing 
these  emissions  is  the  use  of  cleaner- 
buming  oxygenated  gasoline.  Extra 
oxygen,  contained  within  the  oxygenate 
in  the  fuel,  enhances  fuel  combustion 
and  helps  to  offset  fuel-rich  operating 
conditions,  particularly  during  vehicle 
starting,  which  are  more  prevalent  in 
the  winter. 

Section  211(m)  of  the  CAA  requires 
that  various  States  submit  revisions  to 
their  SIPs  and  implement  oxygenated 
gasoline  programs  by  no  later  than 
November  1, 1992.  This  requirement 
applies  to  all  States  with  CO 
nonattainment  areas  with  design  values 
of  9.5  ppm.  or  more,  which  is  based 
generally  on  1988  and  1989  data.  Each 
State's  oxygenated  gasoline  program 
must  require  gasoline  sold  or  dispensed 
in  the  specified  control  area  to  contain 
not  less  than  2.7  percent  oxygen  by 
weight  during  that  portion  of  the  year  in 
which  the  area  is  prone  to  high  ambient 
concentrations  of  CO  (the  control 
period). 

The  EPA  announced  guidance  on  the 
establishment  of  control  periods,  by 
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area,  in  the  FR  on  October  20, 1992.  * 
The  EPA  also  announced  the 
availability  of  oxygenated  gasoline 
credit  prograni  guidelines  in  the  October 
20. 1992,  FR.  5  Under  a  credit  program, 
marketable  oxygen  credits  may  be 
generated  from  the  sale  of  gasoline  with 
a  higher  oxygen  content  than  is  required 
(i.e.,  an  oxygen  content  greater  than  2.7 
percent  by  weight).  These  oxygen 
credits  may  be  used  to  offset  the  sale  of 
gasoline  with  a  lower  oxygen  content 
than  is  required.  As  an  alternate  to  the 
credit  program,  the  State  may  elect  a 
program  in  which  a  minimum  of  2.7 
percent  by  weight  oxygen  must  be 
present  in  every  gallon  of  gasoline  sold. 

The  EPA  also  issued  labeling 
regulations  under  section  211(m)(4)  of 
the  CAA.  These  labeling  regulations 
were  published  in  the  Federal  Register 
on  October  20, 1992.* 

The  City  of  Albuquerque  has  adopted 
an  Oxygenated  Fuel  Program  that  covers 
the  County  of  Bernalillo,  New  Mexico 
(the  control  area),  which  is  also  the 
Albuquerque  Metropolitan  Statistical 
Area.  In  this  action,  the  EPA  is 
approving  the  oxygenated  fuel  program, 
based  on  Albuquerque/Bemalillo 
County  Regulation  35-Alternative  Fuels. 
The  control  period  for  the  program  is 
from  November  1  of  one  year  to 
February  28  or  29  of  the  following  year, 
and  the  program  is  one  in  which  all 
oxygenated  gasoline  must  contain  a 
minimum  oxygen  content  of  2.7  percent 
by  weight  of  oxygen.  The  City/County 
has  adopted  labeling  regulations, 
enforcement  procedures,  and  oxygenate 
test  methods  in  conformity  with  Federal 
regulations.  For  further  details  of  the 
oxygenated  fuels  program,  the  reader  is 
referred  to  the  Technical  Support 
Document. 

7.  Winter  Woodbuming  Program 

The  Qty/County  also  included  its 
episodic  woodburning  curtailment 
program  in  the  November  5, 1992.  CO 
SIP  submittal.  This  program  was  not 
required  to  be  submitted  as  a  part  of  the 
CO  SIP.  but  was  included  per  an  earlier 
separate  request  of  the  EPA  regarding 
particulate  control  in  the  Albuquerque 
area.  However,  significant  reductions  of 
CO  have  also  resulted  from  the 


'See  "Guidelines  for  Oxygenated  Gasoline  Credit 
Programs  and  Guidelines  on  Establishment  of 
Control  Periods  under  section  211(m)  of  the 
CAAA— Notice  of  Availability."  57  FR  47849 
(October  20. 1992). 

'  See  footnote  4.  The  EPA  was  issued  guidelines 
for  credit  programs  under  section  211(m)(5)  of  the 
CAA. 

•See  "Notice  of  Final  Oxygenated  Fuels  Labeling 
Regulations  under  section  2ll(m)  of  the  Clean  Air 
Act  as  Amended— Notice  of  Final  RulemaJung,"  57 
FR  47769.  The  labeling  regulations  may  be  found 
at  40  CFR  part  80,  S  80.35. 


implementation  of  this  program,  based 
on  Regulation  34-lVood6umi/]g.  In  this 
action,  the  EPA  is  approving  the 
provisions  found  in  Regulation  34,  as 
well  as  a  commitment  letter  dated 
March  22, 1993,  from  Sarah  B.  Kotchian, 
Director,  Albuquerque  Environmental 
Health  Department,  to  A.  Stanley 
Meiburg,  Director.  Air,  Pesticides  and 
Toxics  Division.  EPA  Region  6, 
pertaining  to  the  correction  of  an 
enforceability  deficiency  in  Regulation 
34.  Please  refer  to  the  Technical  Support 
Document  for  details  regarding 
Regulation  34  and  the  commitment 
letter. 

8.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  the  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et.  al.  (see  57  FR  13541).  The 
criteria  include,  for  example:  ensuring 
that  the  rules  contained  in  the  SIP  are 
explicit  in  their  applicability  to  the 
regulated  sources;  ensuring  that 
compliance  dates  are  clearly  specified; 
ensuring  that  compliance  periods  and 
test  methods  are  clearly  noted;  ensuring 
that  adequate  recordkeeping  is  required; 
and  ensuring  that  any  exemptions  or 
variances  are  clear  in  their  applicability 
and  in  how  they  are  triggered.  In 
addition  to  enforceable  requirements, 
nonattainment  area  plan  provisions 
must  contain  a  program  that  provides 
for  enforcement  of  the  control  measures 
and  other  elements  in  the  SIP  (see 
section  110(a)(2)(C)). 

The  City  of  Albuquerque/Bemalillo 
County  has  an  enforcement  program 
that  will  ensure  that  certain  control 
measures  contained  in  the 
Albuquerque/Bemalillo  County  CO  SIP 
(i.e.,  the  oxygenated  fuels  and  winter 
woodbuming  programs)  are  adequately 
enforced.  The  City/County  has  also 
submitted  a  commitment  letter  to  the 
EPA  pertaining  to  the  correction  of  an 
enforceability  deficiency  in  Regulation 
34  regarding  the  winter  woodbuming 
program. 

Final  Action 

The  EPA  in  this  action  is  approving 
the  following  elements  of  the  complete 
Albuquerque/Bemalillo  County  CO  SIP: 
The  1990  base  year  CO  emissions 
inventory,  the  oxygenated  fuels 
program,  and  the  winter  woodbuming 
program,  which  were  submitted  by  the 
Governor  to  the  EPA  by  cover  letter 
dated  November  5, 1992.  The  remaining 


elements  of  the  complete  Albuquerque/ 
Bemalillo  County  CO  SIP,  to  be 
submitted  to  the  EPA  by  November  15. 
1993,  will  be  acted  upon  in  separate  FR 
actions. 

The  EPA  has  reviewed  these  revisions 
to  the  New  Mexico  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amenilment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  January  28, 1994. 
unless,  by  December  29, 1993,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action,  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  January  28, 
1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  ef  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  mie  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  mle  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
pojpulations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 


I 
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[Union  Electric  Co.  v.  U.S.  E.P.A  .  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  28, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  Judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  penpanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  imtil 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Environmental  protection.  Incorporation 
by  reference.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1.1982. 

Dated:  October  25. 1993. 
Myron  O.  Knudson, 

Acting  Regional  Administrator. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
'  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

I  Subpart  GG-flew  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(52)  to  read  as 
follows: 


152.1620    MwitifleMienefptan. 
•        •        •        •        * 

(c)«  •  • 

(52)  A  revision  to  the  New  Mexico  SIP 
addressing  CO  for  Albuquerque/ 
Bernalillo  County  was  submitted  by  the 
Governor  of  New  Mexico  by  letter  dated 
November  5. 1992. 

(i)  Incorporation  by  reference. 

(A)  Albuquerque/Bemalillo  County 
Regulation  34-Woodbuming,  section 
34.00,  "Purpose;"  section  34.01, 
"Definitions;"  section  34.02.  "Sale  of 
New  Wood  Heaters-Certification 
Required;"  section  34.03,  "No-bum 
Periods;"  section  34.04,  "Notice 
Required;"  Section  34.05. 
"Exemptions;"  section  34.06.  "Visible 
Emissions;"  section  34.07.  "Test 
Procedures;"  and  section  34.08. 
"Misfueling  of  Solid  Fuel  Heating 
Devices  Prohibited."  as  filed  with  the 
State  Records  and  Archives  Center  on 
November  27, 1991. 

(B)  Albuquerque/Bemalillo  County 
Regulation  35-Altemative  Fuels,  section 
35.00,  "Purpose;"  section  35.01, 
"Definitions;"  section  35.02, 
"Oxygenated  Fuels;"  section  35.03, 
"Oxygenated  Fuels  Procedures 
Manual;"  and  section  35.07, 
"Severability  Clause,"  as  filed  with  the 
State  Records  and  Archives  Center  on 
June  25, 1992. 

(ii)  Additional  material. 

(A)  November  5, 1992,  narrative  plan 
addressing  the  Albuquerque/Bemalillo 
County  CO  nonattainment  area, 
including  the  Albuquerque/Bemahllo 
County  1990  base  year  CO  emissions 
inventory. 

(B)  A  letter  dated  March  22, 1993, 
from  Sarah  B.  Kotchian,  Director, 
Albuquerque  Environmental  Health 
Department  (Department),  to  A.  Stanley 
Meiburg,  Director,  Air,  Pesticides  and 
Toxics  Division,  EPA  Region  6,  in 
which  the  Department  committed  to 
submitting  future  amendments  to 
Regulation  34  to  correct  an 
enforceabiUty  deficiency,  and  in  which 
the  Department  committed  to  using  only 
EPA  approved  test  methods  until  the 
futiu-e  amendment  correcting  the 
enforceability  deficiency  is  approved  by 
the  EPA. 

(C)  A  memorandum  dated  September 
8, 1992.  from  Kent  A.  Salazar,  Manager, 
Albuquerque  Vehicle  Pollution 
Management  Division,  to  Albert  Salas. 
Quality  Assurance  Specialist 
Supervisor,  Albuquerque  Vehicle 
Pollution  Management  Division, 
addressing  the  suspension  of  the 
oxygenated  fuels  program  due  to 
oxygenate  shortage. 

[PR  Doc.  93-29055  Filed  11-26-93;  8:45  am 
BtLUNO  CODE  MM-SO-F 


40  CFR  Pan  63 

[AS-FRL-480e-2] 

National  Emiaaion  Standarda  for 
Hazardoua  Air  Poilutanta; 
Amandmanta  to  Complianca 
Extanaiona  for  Early  Raducttona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule. 


SUMMARY:  Pursuant  to  section  112(i)(5) 
of  the  Clean  Air  Act  (Act),  a  mle  was 
promulgated  in  the  Federal  Rej^er  on 
December  29, 1992  to  implement 
granting  extensions  to  compliance  with 
section  112(d)  emission  standards  to 
sources  that  have  achieved  early 
reductions  of  hazardous  air  pollutants 
(HAPs).  This  action  makes  several 
amendments  to  the  original  Early 
Reductions  Rule  including:  (1) 
Revisions  to  the  deadlines  for 
submitting  permit  applications, 
reduction  demonstrations,  and  source 
testing  results,  (2)  a  clarification  of  the 
status  of  an  enforceable  commitment 
under  certain  situations,  and  (3) 
correction  of  a  typographical  error 
regarding  the  high-risk  weighting  factor 
for  hexadilorocyclopentadiene.  As  EPA 
began  implementation  of  the  Early 
Reductions  Rule  it  became  apparent  that 
certain  timing  problems  existed  with 
respect  to  demonstrations  that  early 
reductions  had  been  achieved  and  the 
issuance  of  permits  to  sources  that 
qualify  for  a  compliance  extension. 
Additionally,  some  questions  were 
posed  by  potential  program  participants 
on  the  nature  of  enforceable 
commitments.  This  action  is  needed  to 
alleviate  the  timing  problems  and  clarify 
EPA's  treatment  of  enforceable 
commitments.  The  intended  results  are 
to  improve  EPA's  ability  to  determine 
that  actual  reductions  are  achieved 
before  a  compliance  extension  is 
granted,  to  make  the  permit  issuance 
process  more  workable,  and  make  the 
provisions  of  the  Early  Reductions 
Program  more  clear  to  potential 
participants. 

EFFECTIVE  DATE:  November  29, 1993. 

Docket.  All  information  used  in  the 
development  of  this  final  action  is 
contained  in  the  preamble  below. 
However,  Docket  No.  A-90-47, 
containing  the  supporting  information 
for  the  original  Early  Reductions  Rule, 
is  available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
room  M-1500, 1st  floor.  401  M  Street 
SW.,  Washington  DC  20460.  A 
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reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

£>avid  Beck,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  2771,  telephone 
(919) 541-5421. 

SUPPt^MENTARY  MFORMATION:  The 

information  presented  in  this  preamble 
is  organized  as  follows: 

1.  Background 

n.  Summary  of  and  Rationale  for  Rule 
Changes 

A.  Early  Reductions  I>emonstration 

B.  Permit  Application  Deadlines 
C  Enforceable  Gmmitments 

D.  Hexachlorocyclopeotadiene 

E.  EffBCtive  E)ate 

F.  Judicial  Review 

in.  Administrative  Requirements 

I.  Background 

The  Clean  Air  Act  Amendments  of 
1990  revised  secticm  112  of  the  Act, 
which  directs  EPA  to  establish  national 
emission  standards  for  sources  of  HAP. 
One  of  the  new  provisions,  section 
112(i)(5).  offers  sources  that  emit  HAPs 
an  incentive  for  achieving  substantial 
emission  reductions  earlier  than  would 
be  required  by  standards  promulgated 
under  section  112(d).  Specifically,  the 
early  reductions  provision  allows 
granting  an  existing  source  emitting 
HAPs  a  six-year  compliance  date 
extension  for  an  appHcable  section 
112(d)  standard,  upon  demonstration  by 
the  owner  or  operator  that  the  source 
has  achieved,  prior  to  certain  dates,  a 
HAP  reduction  of  90  percent  or  more 
from  established  base  year  HAP 
emission  levels  (95  percent  reduction  is 
required  for  sources  emitting  particulate 
HAP). 

Generally,  participating  sources 
would  have  to  achieve  the  90  (95) 
percent  reduction  prior  to  proposal  of 
an  apphcable  section  112(d)  standard. 
However,  sources  that  would  be  subject 
to  early  section  112(d)  standards  also 
have  the  option  of  participating  by 
submitting  to  EPA,  prior  to  proposal  of 
an  applicable  section  112(d)  standard, 
an  enforceable  commitment  to  arJiieve 
the  90  (95)  percent  reduction  before 
January  1, 1994.  Sources  successfully 
dem:nstrating  qualifying  HAP 
reductions  would  be  granted  the 
compliance  extension  in  a  permit  issued 
pursuant  to  title  V  of  the  Act.  The 
permit  would  establish  an  alternative 
emission  limitation  to  be  met  by  the 
source  to  ensure  that  the  early 
reductions  are  maintained. 

On  December  29, 1992,  EPA 
promulgated  in  the  Federal  Register  (57 
FR  61970)  an  implementing  rule  for  the 


early  reductions  provisions  of  the  Act. 
As  incorporated  in  the  Code  of  Federal 
Regulations  under  title  40,  part  63, 
subpart  D.  the  Early  Reductions  Rule 
estabhshed  procedures  and 
requirements  for  source  owners  or 
operators  wishing  to  obtain  the  six-year 
compliance  extension.  Among  other 
provisions,  the  rule  contains  guidelines 
for  demonstrating  achievement  of 
quahfying  early  reductions  and 
established  deadlines  by  which  owners 
or  operators  must  file  permit 
applications  to  request  a  compliance 
extension. 

n.  Sumraary  of  Rale  Chaise*  and 
Rationale 

A.  Early  Reductions  Demonstration 

According  to  section  112(i)(5),  the 
early  reductions  are  to  be  demonstrated 
with  respect  to  verifiable  and  actual 
emissions  in  a  base  year  not  earlier  than 
calendar  year  1987.  The  EPA's 
interpretation  of  this  language  was  that 
total  actual  HAP  emissions  from  the 
source  over  the  entire  base  year 
(calendar  year  basis)  is  the  benchmark 
from  which  the  early  reductions  will  be 
measured.  The  Early  Reductions  Rule 
implemented  this  interpretation  and 
required  owners  or  operators  to 
establish  base  year  emissions  using  "the 
best  available  data  accounting  for  actxial 
emissions,  during  the  base  year,  of  all 
hazardous  air  pollutants  from  each 
emission  point  Usted  in  the  source 
•  •  *".  As  an  example,  an  early 
reductions  source  may  have  actual  HAP 
emissions  of  100  tons  in  the  base  year 
selected. 

To  determine  whether  a  source's 
reductions  quahfy  for  a  compliance 
extension,  post-reduction  emissions 
must  be  established  on  a  similar  basis 
and  compared  to  base  year  emissions. 
The  Early  Reductions  Rule  specifies 
post-reduction  emissions  as  "the  best 
available  data  on  an  aimual  basis 
accounting  for  actual  emissions,  after 
the  base  year  and  following  employment 
of  emission  reduction  measures,  of  all 
hazardous  air  pollutants  from  each 
emission  point  in  the  source  *  *  *". 
Therefore,  the  source  in  the  example 
from  the  preceding  paragraph  with  base 
year  emissions  of  100  tons  per  year 
would  be  required  to  document  actual 
post-reduction  HAP  emissions  on  a  tons 
per  year  basis  as  well. 

As  stated  previously,  to  obtain  a 
compliance  extension,  a  participating 
source  must  achieve  sufficient 
reductions  before  proposal  of  an 
applicable  section  112(d)  standard  or, 
for  sources  making  enforceable 
commitments,  before  January  1, 1994. 
Emission  reduction  projects  completed 


on  the  day  before  the  applicable 
deadline  woiild  count  toward  the  early 
reduction  target  of  an  overall  90  (95) 
percent  reduction.  However,  after  the 
deadline  passes,  the  source  would  be 
expected  to  emit  HAP  at  the  90  (95) 
percent  reduced  level  on  an  annual 
basis.  Therefore,  a  source  having  actual 
HAP  emissions  of  100  tons  in  the  base 
year  would  be  expected  to  emit  10  tons 
or  less  of  actual  HAP  emissions  during 
the  year  following  the  proposal  date  of 
an  applicable  112(d)  standard  to  qualify 
for  a  compliance  extension.  (And,  of 
course,  would  have  to  maintain  that 
level  until  the  compliance  extension 
expires).  For  sources  making 
enforceable  commitments,  actual  HAP 
emissions  would  have  to  be  10  tons  or 
less  during  calendar  year  1994  to 
qualify. 

The  Early  Reductions  Rule  also 
reqiiired  participants  to  request 
compliance  extensions  in  the  context  of 
title  V  permit  appHcations.  The 
applications  were  to  consist  of  two  main 
parts:  (1)  The  demonstration  that  early 
reductions  had  been  achieved  and  (2) 
permit  terms  and  conditions,  including 
emission  hmits,  monitoring  methods, 
and  recordkeeping  and  reporting 
requirements  proposed  by  the  owner  or 
operator  for  the  early  reductions  source. 
Applications  had  to  be  filed  before 
proposal  of  an  applicable  standard  or, 
for  sources  making  enforceable 
commitments,  by  December  1, 1993. 
The  combined  requiremmts,  to  file 
permit  applications  on  or  before  the 
date  emission  reductions  have  to  be 
achieved  and  to  include  the  reduction 
demonstration  in  the  permit 
apphcation,  essentially  precludes  the 
source  owner  or  operator  from 
demonstrating  post-reduction  "actual" 
HAP  emissions  as  envisioned  by  the 
early  reductions  provision  of  the  Act.  To 
provide  a  reduction  demonstration 
under  this  scenario,  the  participant  has 
to  project  what  emissions  will  be  for  the 
post-reduction  year.  In  most  cases,  this 
would  mean  that  short-term  emission 
rates  for  the  emitting  units  in  the  early 
reductions  source  would  have  to  be 
extrapolated  using  expected  production 
conditions  for  the  post-reduction  year. 

Such  a  situation  is  not  satisfactory  to 
ensure  that  sufficient  early  reductions 
actually  are  achieved  before  a 
compliance  extension  is  granted.  The 
HAP  emission  rate  from  a  source  can  be 
expected  to  vary  during  a  year  due  to 
seasonal  factors,  shifting  production 
schedules,  changing  product  mixes,  or 
other  factors.  Therefore,  it  is  possible 
that  a  source  that  can  show  a  low 
emission  rate  the  day  before  proposal  of 
an  apphcable  section  112(d)  standard 
may  have  a  much  higher  HAP  emission 
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rate  days,  weeks,  or  months  later.  With 
the  language  in  the  Early  Reductions 
Rule  promulgated  on  December  29, 
1992.  it  would  be  possible  to  grant  a 
compliance  extension  to  a  source  that 
never  emits  90  (951  percent  less  than 
base  year  emissions,  solely  based  on  a 
"future-actual"  extrapolation  of  a  low, 
short-term,  emission  rate.  Following 
through  on  the  example  of  the  source 
having  base  year  emissions  of  100  tons 
per  year,  suppose  the  source  has  made 
an  enforceable  commitment  and  on 
December  1, 1993  submits  a  permit 
application  and  a  reduction 
demonstration  showing  that  on 
November  20, 1993  emissions  were  50 
pounds  per  day.  Based  on  that  rate,  the 
source  projects  1994  emissions  to  be 
18,250  lbs.  or  9.1  tons  per  year  (50  lbs. 
per  day  multiplied  by  365  days)  and 
would  be  eligible  to  obtain  a  compliance 
extension.  However,  since  no  permit 
would  be  in  place  for  the  source  and 
wouldn't  be  until  the  title  V  permit  is 
issued  late  in  1994,  no  monitoring  and 
reporting  requirements  apply  and  EPA 
may  never  be  sure  that  1994  actual 
emissions  would  achieve  the  predicted 
level. 

To  rectify  the  apparent  discrepancy 
between  the  promulgated  Early 
Reductions  Rule  and  the  intent  of  the 
early  reductions  provisions  of  the  Act 
regarding  the  demonstration  of  early 
reductions,  EPA  is  making  several 
changes  to  the  rule.  The  demonstration 
of  early  reductions  no  longer  will 
accompany  the  permit  application. 
Rather,  the  reduction  demonstration 
will  be  required  after  the  end  of  the 
post-reduction  year,  which  is  the  year 
following  proposal  of  an  applicable 
section  112(d)  standard  or  calendar  year 
1994,  for  sources  making  enforceable 
commitmraits.  Specifically,  participants 
will  have  to  submit  reduction 
demonstrations  after  the  end  of  the  post- 
reduction year  but  within  13  months  of 
the  proposal  date  of  an  applicable 
emission  standard  or,  for  sources  subject 
to  enforceable  commitments,  by  January 
31, 1995.  The  description  of  post- 
reduction emissions  from  the 
promulgated  Early  Reductions  Rule 
[§  63.74(d)(2)l  has  been  revised  to  state 
specifically  that  actual  emissions  for  the 
post-reduction  year  must  be 
demonstrated. 

These  changes  ensure  that  EPA  will 
receive  an  accounting  of  post-reduction 
emissions  for  the  year  immediately  after 
the  reduction  deadline  and  ensure  that 
no  compliance  extensions  will  be 
granted  until  actual  post-reduction 
emissions  are  demonstrated  and 
approved  for  the  year  after  the  reduction 
deadline.  Early  Reductions  participants 
will  have  to  track  post-reduction 


emissions  to  make  the  year  end 
demonstration,  and  EPA  recommends 
that  sources  institute  the  monitoring 
procedures  that  the  source  will  propose 
in  the  permit  application  to  help  in 
documenting  post-reduction  emissions. 

Related  to  the  revised  requirement  for 
demonstrating  early  reductions,  two 
paragraphs  from  the  original  rule  have 
been  deleted.  The  first  is  §63. 74(d)(4) 
which  required  the  owner  or  operator  to 
submit  evidence  that  emission 
reductions  used  to  qualify  for  a 
compliance  extension  were  achieved 
prior  to  the  appUcable  reduction 
deadline.  This  provision  was  rendered 
superfluous  by  the  change  to  require  the 
post-reduction  emission  demonstration 
to  represent  actual  emissions  during  the 
year  after  the  applicable  reduction 
deadline,  instead  of  a  projection  of  what 
actual  post-reduction  emissions  likely 
would  be.  In  other  words,  the  criterion 
to  determine  whether  the  reduction 
deadline  was  met  will  be  the  showing 
that  actual  emissions  in  the  post- 
reduction year  were  low  enough  to 
qualify  the  source  for  a  compliance 
extension. 

The  second  paragraph  deleted  is 
§  63.74(i),  which  instructed  owners  or 
operators  to  extrapolate  post-reduction 
emission  rates  to  an  annual  basis. 
Similar  to  the  provision  discussed  in  the 
above  paragraph,  this  provision  is  now 
unnecessary  because  the  post-reduction 
emissions  demonstration  no  longer  will 
be  a  prediction  of  emission  levels  for  the 
post-reduction  year. 

B.  Permit  Application  Deadlines 

Two  other  date  changes  are  being 
made  to  the  Early  Reductions  Rule, 
primarily  as  a  result  of  the  change  to  the 
reduction  demonstration  submittal  date. 
First,  the  permit  application  deadlines 
for  sources  participating  in  the  Early 
Reductions  Program  have  been  revised. 
Originally,  sources  that  had  not  made 
enforceable  commitments  were  to 
submit  applications  by  the  date  of 
proposal  of  the  applicable  section 
112(d)  standard  or,  if  later,  within  120 
days  of  approval  of  the  involved  State's 
title  V  permit  program.  The  revised 
deadline  is  120  days  after  proposal  of 
the  applicable  section  112(d)  standard 
or,  if  later,  within  120  days  of 
establishment  of  a  title  V  permit 
program  (either  a  State  or  federal 
program).  For  sources  that  have  made 
enforceable  commitments,  the 
application  date  is  revised  from 
December  1. 1993  to  April  30, 1994. 

Permits  for  early  reductions  sources 
are  to  be  issued  within  12  months  of 
receipt  of  a  complete  application,  and 
under  the  previously  promulgated 
application  dates.  EPA  technically 


could  be  required  to  issue  permits 
before  the  post-reduction  demonstration 
could  be  evaluated  and  a  decision  made 
on  whether  to  grant  a  compliance 
extension.  Moving  the  application 
submittal  date  to  120  days  after  proposal 
of  an  applicable  section  112(d)  standard, 
or  April  30, 1994  for  sources  making 
enforceable  commitments,  would  more 
closely  match  the  date  EPA  must  issue 
a  permit  with  the  date  EPA  would  be 
ready  to  do  so. 

Another  reason  for  delaying  the 
December  1, 1993  application  deadline 
for  sources  subject  to  enforceable 
commitments  is  that  no  title  V 
permitting  mechanism  will  be  in  place 
at  that  time.  The  December  1, 1993 
deadline  presumed  that  a  title  V 
permitting  mechanism,  either  approved 
State  title  V  programs  or  a  promulgated 
federal  title  V  program,  would  be 
operational  by  that  time  to  process 
applications,  and  that  such  a  program 
would  be  operational  sufficiently  ahead 
of  the  deadline  to  allow  sources  time  to 
compose  permit  appUcations  based  on 
the  permit  program  requirements. 
However,  this  is  not  the  case.  States 
likely  will  not  obtain  approval  of  their 
title  V  permit  programs  until  late  in 
1994,  or  later,  and  a  federal  program  for 
issuing  title  V  permits  probably  will  not 
be  promulgated  until  1995.  Therefore, 
there  will  be  no  title  V  permitting 
mechanism  in  place  before  December  1. 
1993. 

To  fill  the  permitting  mechanism 
void,  EPA  intends  to  promulgate  a 
specialty  title  V  program  solely  for  the 
purpose  of  processing  and  issuing 
permits  for  sources  participating  in  the 
early  reductions  program.  However,  that 
program  has  not  yet  been  promulgated, 
and  probably  won't  be  until  mid-1994. 
At  best,  a  specialty  title  V  permit 
program  will  have  just  been  proposed 
by  the  December  1, 1993  deadline, 
leaving  little  to  no  time  for  Eariy 
Reductions  Program  participants  to  see 
the  proposed  permit  program 
requirements  and  prepare  applications 
for  submission.  Revising  the  deadline  to 
April  30, 1994  alleviates  this  problem. 
Since  the  specialty  permit  program 
likely  will  not  have  been  promulgated 
by  the  new  April  30, 1994  deadline, 
participants  will  have  to  compose 
permit  applications  based  on  the 
proposed  specialty  program.  In  the 
event  that  there  are  significant  changes 
between  the  proposed  and  promulgated 
versions  of  the  specialty  permit 
program,  participants  would  be  have  to 
amend  their  permit  applications  to 
accommodate  the  changes. 

The  second  change  revises  the 
deadline  for  submittal  of  source  test 
results  for  sources  subject  to  enforceable 
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commitments.  The  promulgated  Early 
Reductions  Rule,  although  requiring  the 
post-reduction  emission  demonstration 
to  accompany  the  permit  application, 
allowed  owners  or  operators  to  submit 
source  test  resuhs  in  support  of  post- 
reduction emissions  as  late  as  120  days 
after  the  deadline  for  submitting  permit 
applications,  or  for  sources  subject  to 
enforceable  commitments.  March  31, 
1994.  The  later  submittal  of  test  results 
allowed  sources  that  had  implemented 
reduction  measures  just  before  the  early 
reduction  deadline  time  to  perform 
source  tests  and  analzje  and  compile 
the  results.  The  test  result  submittal 
date  for  sources  suL  ject  to  enforceable 
commitments  is  being  revised  to  April 
30, 1994,  coinciding  with  the  revised 
permit  application  date  for  such 
sources.  The  date  is  not  revised  for  other 
sources  since  it  already  coincides  with 
the  revised  permit  application  date. 

It  may  seem  incongruent  that  the  post- 
reduction emission  demonstration  does 
not  have  to  be  submitted  until  after  the 
post-reduction  year  has  ended,  yet  the 
resuhs  from  any  source  testing  done  to 
support  post-reduction  emissions  must 
be  submitted  well  ahead  of  that  time. 
However,  the  point  of  asking  for  test 
results  earlier  is  to  see  that  any  planned 
source  tests  are  performed  early  in  the 
post-reduction  year,  thereby  giving  a 
timely  indication  of  the  performance  of 
emission  reduction  measures.  Allowing 
tests  to  be  performed  late  in  the  post- 
reduction year  would  not  ensure 
detection  of  initial  emissions  levels 
during  the  post-reduction  year.  It  is 
emphasized  that  submittal  of  test  results 
does  not  constitute  the  post-reduction 
emissions  demonstration.  Test  results  or 
other  indications  of  short-term  emission 
levels  would  have  to  be  coupled  with 
relevant  monitoring  information  over 
the  year  to  demonstrate  actual,  annual, 
post-reduction  HAP  emissions  for  the 
early  reductions  source.  Relevant 
monitoring  information  could  include 
monitoring  emissions  directly  or 
monitoring  process  parameters  or 
control  device  parameters  that  are 
related  to  emissions  performance. 

C.  Enforceable  Commitments 

A  new  paragraph  §63.75(0  is  added 
to  clarify  the  status  of  enforceable 
commitments  that  have  not  been 
approved  and  are  still  undergoing  the 
approval  process.  An  enforceable 
commitment  includes  a  description  of 
the  early  reductions  source,  associated 
HAP  emission  estimates  for  the  base 
year  selected,  and  a  commitment  to 
reduce  HAP  emissions  by  90  (95) 
percent  before  January  1, 1994.  The  EFA 
will  review  and  approve/disapprove 
base  year  emissions  contained  in  an 


enforceable  commitment  according  to 
the  procedures  in  §  63.76  of  the  Early 
Reductions  Rule.  This  process  was 
instituted  to  help  verify  the  technical 
adequacy  and  representativeness  of  base 
year  emission  estimates  and,  in  turn, 
assure  that  the  resulting  target  post- 
reduction emission  levels  are 
appropriate  to  qualify  sources  for 
compliance  extensions. 

If  EPA  finds  base  year  emissions  to  be 
deficient  in  some  way,  the  source  must 
revise  the  enforceable  commitment  to 
take  into  accoimt  EPA's  comments.  If 
the  source  owner  or  operator  cannot  or 
chooses  not  to  respond  to  EPA 
comments  on  the  base  year  emission 
estimates,  the  source  will  be  considered 
withdrawn  from  the  program.  Without 
EPA  approval  of  base  year  emissions,  an 
enforceable  commitment  is  not  in  effect 
and  is  not  enforceable.  The  new 
language  under  §  63.75(0  clarifies  this 
point  and  the  fact  that  when  an 
unapproved  enforceable  commitment  is 
still  undergoing  the  approval  process 
after  the  date  commitments  can  be 
withdrawn  without  penalty  (December 
1, 1993),  the  source  does  not  have  to 
continue  to  seek  approval  of  the 
commitment  and  will  not  be  subject  to 
enforcement  action.  Once  again,  the 
enforceable  commitment  must  be 
approved  to  be  in  effect  and  enforceable. 

A  related  concern  raised  to  EPA  is 
whether  a  source  that  has  made  an 
enforceable  commitment  and  that  has 
demonstrated  achieving  the  required 
reductions  must  actually  receive  the 
compliance  extension  and  be  issued  the 
title  V  permit,  or  could  the  source  give 
up  the  extension  and  simply  meet  the 
applicable  section  112(d)  standard  on 
schedule  and  without  penalty?  This 
question  arose  from  a  concern  expressed 
by  potential  participants  that  some  of 
the  terms  and  conditions  imposed  in  a 
permit  issued  to  an  early  reductions 
source  may  be  rigorous  to  the  point  that 
the  source  owner  or  operator  would 
prefer  compliance  with  the  applicable 
standard  under  section  112(d)  of  the 
Act.  While  EPA  considers  the 
possibihty  of  such  a  scenario  remote,  it 
is  acknowledged  that  the  terms  and 
conditions  of  permits  issued  to  early 
reductions  sources  may  be  more 
individualized  and  subject  to 
judgements  made  by  the  permitting 
authority  than  permits  issued  to  similar 
sources  complying  with  section  112(d) 
standards.  For  example,  section  112(d) 
standards  likely  will  specify  monitoring 
requirements  for  subject  sources,  which 
will  then  be  implemented  in  title  V 
pennits.  whereas  the  monitoring 
requirements  for  emission  reduction 
measures  employed  by  an  early 
reductions  source  must  be  generated 


through  reasoned  application  of  existing 
information  on  monitoring  similar 
sources  in  similar  situations. 

Should  the  scenario  in  the  above 
paragraph  arise,  the  source  owner  or 
operator  could  withdraw  from  the  Early 
Reductions  Program  without  penalty 
provided  that  the  terms  of  the 
enforceable  commitment  were  met.  In 
an  enforceable  commitment,  an  owner 
or  operator  commits  to  achieving  before 
January  1, 1994  a  90  (95)  percent 
reduction  in  emissions  from  the 
established  base  year  HAP  emission 
level  at  the  early  reductions  source.  If 
the  owner  or  operator  submits  a 
demonstration  (as  defined  by  the 
amended  Early  Reductions  Rule)  that 
promised  reductions  had  been  achieved 
before  the  deadline  and  that 
demonstration  is  approved  by  EPA,  then 
the  terms  of  the  enforceable 
commitment  will  have  been  met  and  the 
source  could  decide  to  forego  receiving 
the  compliance  extension  and  instead 
meet  the  applicable  section  112(d) 
standard  on  schedule,  without  penalty. 

D.  Hexachlorocyclopentadiene 
Finally,  the  high-risk  weighting  factor 

for  hexachlorocyclopentadiene  (CAS 
No.  77474)  as  listed  in  Table  1  of  §63.74 
is  corrected  to  read  "10"  instead  of 
"100."  This  change  simply  corrects  a 
typographical  error  from  the  publication 
of  the  Early  Reductions  Rule. 

E.  Effective  Date 

The  EPA  is  publishing  this  rule  as  a 
final  rule,  and  it  is  effective 
immediately  upon  publication.  The 
Agency  believes  that  this  action  is 
supported  by  the  "good  cause" 
exception  in  the  Administrative 
Procedures  Act,  which  permits  an 
agency  for  "good  cause"  to  proceed 
directly  to  a  final  rule  where  issuing  a 
proposed  rule  would  be  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  (5  U.S.C.  553(b)(B))  and  for 
"good  cause  found"  (5  U.S.C  553(d))  to 
dispense  with  the  general  requirement 
that  a  rule  be  published  30  days  before 
its  effective  date.  The  EPA  believes  that 
•'good  cause"  exists  here  to  issue  a  final, 
immediately  effective  rule  because  of 
the  nearness  of  the  December  1, 1993 
permit  application  deadline  (for  sources 
that  have  made  enforceable 
commitments)  specified  in  the 
December  29, 1992  version  of  the  Early 
Reductions  Rule.  If  the  changes  in  this 
rulemaking  were  only  being  proposed, 
then  the  December  1, 1993  application 
date  would  still  be  in  effect  and  this 
would  negate  the  intent  of  the  changes 
such  »  delaying  the  permit  application 
date  until  April  30, 1994  for  sources  that 
have  made  enforceable  commitments. 


Federal  Register  /  Vol  56.  Na  227  /  Monday,  November  29.  1993  /  Rules  and  RegulaUons    62543 


Furthennore.  EPA  views  this  action, 
which  delays  information  submissions 
but  improves  accounting  measurements, 
as  noncontroversial. 

F.  Judicial  Review 

Under  section  aorfbld)  of  the  Act, 
judicial  review  of  the  actions  taken  by 
this  final  rule  is  available  only  by  the 
filing  of  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
publication  of  this  action.  Under  section 
307(b)(2)  of  the  Act.  the  requirements 
that  are  the  subject  of  this  final  rule  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

III.  .Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  Early  Reductions  Rule  (57 
FR  61970)  were  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget.  A  copy  of  this  Information 
Collection  Request  (ICR)  document 
(OMB  control  number  2060-0222)  may 
be  obtained  from  Sandy  Farmer. 
Information  Policy  Branch  (PM-223y); 
U.S.  Environmental  Protection  Agency; 
401  M  Street.  SW.;  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 
Today's  clianges  to  the  Early  Reductions 
Rule  do  not  affect  the  information 
collection  burden  estimates  made 
previously,  only  the  timing  of  submittal 
of  the  information  requested  has  been 
affected  somewhat.  Therefore,  the  ICR 
has  not  been  revised. 

B.  Executive  Order  12866  Review 

This  rule  was  classified  "non- 
significant" under  Executive  Order 
12866  and,  therefore  was  not  reviewed 
by  the  CWTice  of  Management  and 
Budget. 

C.  Reguiatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
a  Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 


List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous  air 
pollutants.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  2  2 . 1 993 . 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  63  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

2.  In  §  63.74  paragraph  (d)(2)  is 
revised  and  paragraphs  {d)(4)  and  (i)  are 
removed  and  reserved  as  follows: 

i  63.74    Demonstration  of  early  reduction. 

•  •        •        •        • 

(d)*   •  * 

(2)  The  best  available  data  accounting 
for  actual  emissions,  during  the  year 
following  the  applicable  emission 
reduction  deadline  as  specified  in 
§  63.72(a)(2).  of  all  hazardous  air 
pollutants  horn  each  emission  point  in 
the  source  listed  pursuant  to  paragraph 
(b)(2)  of  this  section. 

(d)(4)  (Reserved). 

•  •        •        •        • 

(i)  (Reserved). 


3.  In  §63.74  Table  1  entitled  "List  of 
High-Rlsk  Pollutants."  the  entry  for 
"hexachlorocyrlopentadiene"  (CAS  No. 
77474)  is  revised  to  read  as  follows: 

§  63.74    Demonstration  of  early  reduction. 


Table  1.— List  of  High  Risk 
Pollutants 


Cas.  No. 


Chemical 


77474  ...    HexacWofocycJopenta- 
diene. 


Weighting 
factor 


10 


4.  Section  63.75  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  63.7S    Enforceable  commitments. 


(0  An  enforceable  commitment 
submitted  under  this  section  shall  not 
be  in  effect  and  enforceable  until  the 
base  year  emissions  contained  in  the 
commitment  have  been  approved 
according  to  the  procedures  in  §63.76. 


An  owner  or  operator  is  under  no 
obligation  to  continue  to  seek  approval 
of  commitments  that  have  not  been 
approved  by  December  1. 1993. 

5.  Section  63.77  is  revised  to  read  as 
follows: 

§63.77    Application  procedures. 

(a)  To  apply  for  an  alternative 
emission  limitation  under  §  63.72.  an 
owner  or  operator  of  the  source  shall  file 
a  permit  application  with  the 
appropriate  permitting  authority. 

(b)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  permit 
application  shall  contain  the 
information  required  by  §  63.74.  as 
appUcable.  and  the  additional 
information  required  for  a  complete 
permit  application  as  sf)ecified  by  the 
applicable  permit  program  established 
pursuant  to  title  V  of  the  Act. 

(c)  Permit  applications  under  this 
section  for  sources  not  subject  to 
enforceable  commitments  shall  be 
submitted  by  the  later  of  the  following 
dates: 

(1)  120  days  after  proposal  of  an 
otherwise  applicable  standard  issued 
under  section  112(d)  of  the  Act;  or 

(2)  120  days  after  the  date  an 
applicable  permit  program  is  approved 
or  established  pursuant  to  title  V  of  the 
Act. 

(d)  Permit  applications  for  sources 
subject  to  enforceable  commitments 
pursuant  to  §63.75  shall  be  submitted 
no  later  than  April  30. 1994. 

(e)  The  post-reduction  emissions- 
information  required  under  §63.74 
(d)(2).  (d)(3),  and  (d)(5)  shall  not  be  filed 
as  part  of  the  initial  permit  application 
but  shall  be  filed  later  as  a  supplement 
to  the  application.  This  supplementary 
information  shall  be  filed  no  earher  than 
one  year  after  the  date  early  reductions 
had  to  be  achieved  according  to 

§  63.72(a)(2)  and  no  later  than  13 
months  after  such  date. 

(f)  If  a  source  test  will  be  the 
supporting  basis  for  establishing  post- 
reduction emissions  for  one  or  more 
emissions  units  in  the  early  reductions 
source,  the  test  results  shall  be 
submitted  by  the  applicable  deadline  for 
submittal  of  a  permit  application  as 
specified  in  paragraph  (c)  or  (d)  of  this 
section. 

(g)  Review  and  disposition  of  penntt 
applications  submitted  under  this 
section  will  be  accomplished  according 
to  the  provisions  of  the  applicable 
permit  program  established  pursuant  to 
title  V  of  the  Act. 

(FR  Doc.  93-29143  Filed  1 1-26-93;  8:45  am| 
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40  CFR  Part  81 

[CA-44-1-6804;  FRL>480r-3] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  California 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  Pursuant  to  the  Clean  Air  Act 
as  amended  November  !5, 1990  (Act), 
the  Environmental  Protection  Agency 
(EPA)  is  authorized  to  redesignate  areas 
(or  portions  thereoQ  as  nuiiattainment 
for  the  PM-10  (particles  with  an 
aerodynamic  diameter  Irss  than  or  equal 
to  a  nominal  10  micTLnueters)  national 
ambient  air  quality  standards  (NAAQS). 
Additionally,  under  this  section  of  the 
Act,  the  Governor  of  any  state  (or  his/ 
her  designee)  may,  on  the  Governor's 
own  motion,  submit  to  EPA  a  revised 
designation  of  any  area  or  portion  of  an 
area  in  a  state.  EPA.  in  turn,  must 
approve  or  deny  such  redesignation. 

In  this  final  action,  EPA  is  approving 
the  California  Air  Resources  Board's 
(GARB)  (the  Governor's  designee) 
re':omniendation  regarding  the  PM-10 
dt  signation  for  the  Mono  Basin  portion 
of  Mono  County,  California.  EPA  is 
tadng  final  action  to  revise  the  PM-10 
d»  signation  for  this  area  fit)m 
"\  nclassifiable"  to  "nonattainment." 
Tie  redesignation  is  based  upon 
recorded  violations  of  the  PM-10 
N  A.\QS  which  occurred  on  or  after 
January  1, 1989.  A  more  detailed 
discussion  regarding  the  Mono  Basin 
portion  of  Mono  County  is  provided  in 
the  following  portions  of  this  notice. 
EFFECTIVE  DATE:  December  29,  1993. 
ADDRESSES:  Information  supporting  this 
final  action  can  be  obtained  by 
contacting:  Wallace  Woo,  Chief,  Plans 
Development  Section.  Air  Planning 
Branch  (A-2-2).  United  States 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  Cahfomia.  94105.  (415)  744- 
1207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Valentine,  Plans 
Development  Section  (A-2-2),  Air 
Planning  Branch,  United  States 
Environmental  Protection  Agency, 
Region  IX,  75  Havrthome  Street.  San 
Francisco.  California,  94105.  (415) 
744-1178. 

Barbara  A.  Bates  (PM-10),  Plans 
Development  Section  (A-2-2).  Air 
Plaiming  Branch,  United  States 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco.  California,  94105.  (415) 
I     744-1206. 


8UPP1.EMENTARV  INFORMATION: 

I.  PM-10  Background 

On  July  1, 1987.  EPA  revised  the 
NAAQS  for  particulate  matter  (52  FR 
24634),  replacing  total  suspended 
particulates  as  the  indicator  for 
particulate  matter  with  a  new  indicator 
called  "PM-10"  that  includes  only 
those  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  ("^").  At  the  same  time. 
EPA  set  forth  regulations  for 
implementing  the  revised  particulate 
matter  standards  and  announced  EPA's 
State  implementation  plan  (SIP) 
development  policy  elaborating  PM-10 
control  strategies  necessary  to  assure 
attainment  and  maintenance  of  the  PM- 
10  NAAQS  (see  generally  52  FR  24672). 
EPA  adopted  a  PM-10  SIP  development 
policy  dividing  all  areas  of  the  country 
into  three  categories  based  upon  their 
probability  of  violating  the  new 
NAAQS:  (1)  Areas  with  a  strong 
likelihood  of  violating  the  new  PM-10 
NAAQS  and  requiring  substantial  SIP 
adjustments  were  placed  in  Group  I;  (2) 
areas  that  might  well  have  been 
attaining  the  PM-10  NAAQS  and  whose 
existing  SIP's  most  likely  needed  less 
adjustment  were  placed  in  Group  II;  (3) 
areas  with  a  strong  likelihood  of 
attaining  tlie  PM-10  NAAQS  and, 
therefore,  needing  adjustments  only  to 
their  preconstruction  review  program 
and  monitoring  network  were  placed  in 
Group  III  (52  FR  24672.  24679-24682). 
Pursuant  to  sections  107(d)(4)(B)  and 
188(a)  of  the  Act.  areas  previously 
identified  as  Group  I.  as  well  as  Group 
II  and  Group  III  areas  which  had 
monitored  violations  of  the  PM-10 
NAAQS  prior  to  January  1. 1989  were, 
by  operation  of  law  upon  enactment  of 
the  1990  Amendments  to  the  Clean  Air 
Act  (Pub.  L.  No.  101-549,  104  Stat. 
2399).  designated  as  moderate 
nonattainment  areas  for  PM-10.  All 
other  areas  of  the  country  with  no 
violations  of  the  PM-10  NAAQS  prior  to 
January  1. 1989.  including  Mono  Basin, 
were  designated  as  unclassifiable  for 
PM-10  by  operation  of  law  upon 
enactment  of  the  1990  Amendments 
[section  107(d)(4)(B)(iii)  of  the  Act). 
Formal  codification  in  40  CFR  part  81 
of  those  areas  designated  nonattainment 
and  unclassifiable  for  PM-10  by 
operation  of  law  upon  enactment  was 
announced  in  a  Federal  Register  notice 
dated  November  6. 1991  (56  FR  56694). 
See  also  57  FR  56762  (November  30. 
1992). 

n.  EPA's  Final  Action  to  Redesignate 
Mono  Basin 

On  the  basis  of  air  quality  data, 
planning  and  control  considerations,  or 


any  other  air  quality-related 
considerations  the  Administrator  deems 
appropriate.  EPA  is  authorized  to 
initiate  redesignation  of  unclassifiable 
areas  (or  portions  thereof)  as 
nonattainment  for  PM-10  pursuant  to 
section  107(d)(3)  of  the  Act  by  notifying 
the  state  that  available  information 
indicates  that  the  designation  of  the  area 
should  be  revised.  After  providing  an 
opportunity  for  the  State  to  respond, 
EPA  must  promulgate  the  redesignation 
that  EPA  deems  necessary  and 
appropriate,  consistent  with  section 
107(d)(3)(C)  of  the  Act.  In  addition, 
section  107(d)(3)(D)  provides  that  a 
Governor  of  a  state  (or  his/her  designee) 
may.  on  his  or  her  own  initiative, 
submit  to  EPA  a  revised  designation  of 
an  area  within  the  state.  EPA  must 
approve  or  deny  the  redesignation. 

In  a  letter  to  EPA.  dated  August  1. 
1991.  the  California  Air  Resources 
Board  (CARB).  the  Governor's  designee, 
recommended  that  EPA  redesignate  the 
Mono  Basin  portion  of  Mono  County  as 
nonattainment  for  the  24-hour  PM-10 
NAAQS.  In  a  Federal  Register  notice 
dated  July  16, 1993  (58  FR  38331)  EPA 
proposed  to  approve  redesignation  of 
the  Mono  Basin  as  nonattainment  for 
PM-10  and  solicited  comments  on  this 
proposal.  The  public  comment  period 
closed  August  16, 1993. 

As  described  in  more  detail  in  the 
proposal,  exceedances  of  the  24-hour 
PM-10  N/VAQS  were  measured  at  the 
Warm  Springs  monitoring  site  in  1988 
and  1990  (the  monitor  did  not  operate 
during  1989  for  reasons  unrelated  to  air 
quality).  Two  such  exceedances  were 
monitored  in  1991.  Four  exceedances 
were  measured  in  the  area  during  1992, 
two  at  the  Warm  Springs  monitoring  site 
and  two  at  the  Simis  Ranch  site. 

Section  107(d)(1)(A)  of  the  Act  sets 
out  definitions  of  nonattainment, 
attainment,  and  unclassifiable  status. 
These  definitions  provide  the  applicable 
legal  standard  for  designations  or 
redesignations  to  the  relevant 
attainment  status.  A  nonattainment  area 
is  defined  as  any  area  that  does  not 
meet,  or  that  significantly  contributes  to 
ambient  air  quality  in  a  nearby  area  that 
does  not  meet,  the  national  primary  or 
secondary  ambient  air  quality  standard 
for  the  relevant  pollutant  [see  section 
107(d)(l)(A)(i)  1).  The  exceedance 
monitored  in  the  Mono  Basin  area 
demonstrate  that  the  area  does  not  meet 
the  24-hour  PM-10  NAAQS.  Further,  in 
determining  appropriate  boundaries  for 


'  The  EPA  has  construed  the  definition  of 
nonattainment  area  to  require  some  material  or 
significant  contribution  to  a  violation  in  a  nearby 
area.  The  Agency  believes  it  is  reasonable  to 
conclude  that  something  greater  than  a  molecular 
impact  is  required. 
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the  Mono  Basin  nonattainment  area 
EPA  has  considered  not  only  areas 
where  violations  of  the  PM-10  NAAQS 
have  been  monitored,  but  nearby  areas 
which  significantly  contribute  to  such 
violations.  An  unclassiHable  area  is 
defined  as  any  area  that  cannot  be 
classified  on  the  basis  of  available 
information  as  meeting  or  not  meeting 
the  national  primary  or  secondary 
ambient  air  quality  standard  for  the 
pollutant  (see  section  107(d)(l)(A)(iii)l. 

ni.  Response  to  Comments 

In  the  July  16, 1993  proposal  for 
today's  action,  EPA  provided  a  30-day 
comment  period  ending  August  16. 
1993,  in  oitler  to  solicit  public 
comments  on  "all  aspects"  of  the 
proposal  to  redesignate  the  Mono  Basin 
portion  of  Mono  coimty.  California, 
from  "unclassifiable"  to 
"nonattainment"  for  PM-10  (58  FR 
38333).  Conunents  from  one  party  were 
received.  The  Department  of  Water  and 
Power  of  the  Qty  of  Los  Angeles 
("LADWP")  submitted  a  letter  dated 
August  16. 1993  2.  In  this  final 
rulemaking.  EPA  has  considered  and 
responded  to  LADWP's  comments, 
below.  EPA  has  determined  that  it  is 
appropriate  to  finalize  the  redesignation 
in  the  manner  proposed.  The  public  is 
referred  to  the  July  16. 1993  notice  of 
proposed  rulemaking  for  a  full 
discussion  of  the  action  EPA  is 
finalizing. 

Comment  1 :  The  LADWP  describes 
the  Mono  Lake  area  and  contends  that: 
Only  a  relatively  small  amount  of 
exposed  lake  bed  produces  PM-10 
emissions;  PM-10  emissions  are 
produced  only  under  certain  windy 
conditions;  and  the  area  impacted  by 
the  PM-10  emissions  is  relatively 
desolate  with  little  or  no  human 
habitation. 

Response  1:  This  comment  has  no 
bearing  on  whether  the  area  meets  or 
does  not  meet  the  PM-10  NAAQS. 
Section  107  of  the  Act  sets  forth  the 
procedures  for  designating  the 

'Additionally,  In  a  letter  dated  August  2. 1993. 
the  Los  Angeles  Department  of  Water  and  Power 
(LADWP)  requested  a  90-day  extension  of  the 
deadline  for  submitting  comments  on  the  proposed 
redesignation.  The  LADWP  asserted  that  a 
"decision  by  the  EPA  regarding  the  PM-10 
attainment/nonattainment  status  of  the  Mono  Basin 
at  this  time  may  unduly  influence  the  public  trust 
balancing  decision  of  the  (California  Water 
Resources  Control]  Board"  in  upcoming  hearings 
regarding  water  rights  in  the  Mono  Basin.  In  a  letter 
dated  August  12. 1993.  EPA  denied  the  request  for 
an  extension  of  the  comment  period  on  the  grounds 
that  the  EPA's  action  regarding  the  attainment  or 
nonattainment  designation  of  an  air  basin  are  made 
on  the  technical  and  legal  merits  of  the  situation, 
and  that  the  Claan  Air  Act  does  not  allow  the  EPA 
to  "balance  interests"  when  making  such 
designations. 


attainment  status  of  an  air  basin  and  the 
criteria  that  the  EPA  must  use  in  making 
that  designation.  Where  the  EPA  has 
both  received  a  request  for  redesignation 
fi^m  a  Governor,  or  the  Governor's 
designee,  and  available  data 
demonstrates  a  violation  of  the  relevant 
NAAQS.  EPA  believes  it  is  appropriate 
to  approve  the  State's  request  and  to 
redesignate  the  area  as  nonattainment. 
As  set  forth  in  the  notice  of  proposed 
rulemaking,  both  of  these  factors  are 
present  in  this  rulemaking  action.  The 
EPA  has  received  from  the  California 
Air  Resources  Board,  the  designee  for 
the  Governor  of  California,  a  request  to 
redesignate  Mono  Basin  portion  of 
Mono  Coimty  to  nonattainment  for  PM- 
10.  In  addition,  ambient  air  monitoring 
data  cleariy  establishes  a  violation  of  the 
NAAQS  for  PM-10.  The  EPA  defines 
ambient  air  as  that  portion  of  the 
atmosphere,  external  to  buildings,  to 
which  the  public  has  access.  See  40  CFR 
50.1(e).  The  public  has  access  to  the 
Mono  Basin  areas  in  which  air  monitors 
have  measured  violations  of  the  NAAQS 
for  PM-10. 

The  role  of  wind  conditions  in  Mono 
Basin  is  for  consideration  during  the 
state  implementation  plan  (SIP) 
development  process  that  follows  a 
nonattainment  designation.  See  section 
188(0  of  the  Act.  In  any  event,  the 
legislative  report  accompanying  the 
addition  of  section  188(f)  to  the  Act 
states  that  the  emissions  from  exposed 
portions  of  the  Mono  Lake  shoreline 
should  be  considered  anthropogenic 
sources: 

The  term  anthropogenic  sources  is 
intended  to  include  activities  that  are 
anthropogenic  in  origin.  An  example  of  such 
sources  is  the  dry  lake  beds  at  Owens  and 
Mono  Lakes  in  California,  which  give  rise  to 
dust  storms  that  are  a  result  of  the  diversion 
of  water  that  would  otherwise  flow  to  such 
lakes  and  should  be  considered 
anthropogenic  sources.  H.R.  Rep.  Na  490, 
101st  Cong..  2d  Sess.  26S-66  (1990). 

Comment  2:  The  LADWP  asserts  that 
the  air  quality  in  the  Mono  Basin  is 
excellent,  and  that  the  only  population 
center  in  the  Basin,  the  Town  of  Lee 
Vining.  has  never  experienced  an 
exceedance  of  the  NAAQS  for  PM-10. 

Response  2:  See  Response  1 .  The 
exceedances  of  the  NAAQS  for  PM-10 
experienced  at  the  Warm  Springs  and 
Simis  Ranch  areas  provide  sufficient 
evidence  that  there  is  a  PM-10  air 
quality  problem  in  the  Mono  Basin. 

Comment  3:  The  LADWP  claims  that 
designation  of  the  Mono  Basin  as 
nonattainment  for  PM-10  could 
influence  the  California  Water 
Resources  Control  Board's  judgment  or 
actions  in  balancing  the  uses  of  the 
Mono  Lake  area's  public  trust  resources. 


The  LADWP  asserts  that  designation  of 
the  area  as  nonattainment  would  result 
in  the  Board  "feeling  obligated"  to  raise 
the  level  of  Mono  Lake  without  the 
benefit  of  the  SIP  development  process. 
This  in  turn  could  negatively  impact: 
the  scenic  resources  of  the  Mono  Lake 
area;  water  and  hydroelectric  supplies 
for  the  citizens  of  Los  Angeles;  and 
recreational  resources  along  the  Owens 
River  and  associated  lakes. 

Response  3:  See  Response  1.  It  is 
inappropriate  for  EPA  to  delay  making 
its  final  technical  judgment  regarding 
the  air  quaUty  status  of  the  area  because 
of  the  potential  political  implications 
outlined  by  the  commenter.  Further, 
upon  final  redesignation  of  the  Mono 
Basin  to  nonattainment  for  PM-10.  the 
appropriate  California  agencies  will 
have  18  months  to  develop  a  SIP  for  the 
Mono  Basin  area.  The  SIP  process  serves 
to  identify  the  sources  of  pollution 
which  contribute  to  violations  of  the 
NAAQS  and  develop  control  strategies 
for  those  sources.  While  the 
reasonableness  of  implementing 
available  control  measures,  including 
economic  factors,  are  considered  during 
the  SEP  development  process.  EPA's 
redesignation  of  the  attainment  status  of 
the  Mono  Basin  area  is  based  upon  the 
presence  or  absence  of  violations  of  the 
NAAQS  hi  that  air  basin.  See  section 
107(d)(l)(A)(i)oftheAct. 

Comment  4:  The  LADWP  argues  that 
environmental  statutes  should  be 
implemented  on  a  cost -benefit  basis  and 
that  in  the  case  of  the  Mono  Basin  the 
costs  of  bringing  the  area  into 
attainment  of  the  NAAQS  for  PM-10 
would  outweigh  the  health  benefits  of 
achieving  attainment. 

Response  4:  See  Responses  1  and  3; 
see  also  Centra]  Arizona  Water 
Conservation  Dist.  v.  EPA,  990  F.2d 
1531  at  1542.  n.lO  (9th  Cir.  1993).  cert, 
denied  62  U.S.LW.  3245  (October  4. 
1993). 

IV.  Significance  of  Today's  Action 

In  taking  final  action  to  redesignate 
Mono  Basin  to  nonattainment  for  PM- 
10,  Mono  Basin  will  by  operation  of  law 
initially  be  classified  as  moderate  (see 
section  188(a)  of  the  Act).  For  areas 
redesignated  nonattainment  for  PM-10 
and,  classified  as  moderate.  States  must 
submit  PM-10  SIP's  to  EPA  within  18 
months  of  the  nonattainment 
redesignation  meeting  the  applicable 
requirements  of  Part  D.  Title  I  of  the  Act 
(see.  e.g..  sections  172(c)  and  189  of  the 
Act].  In  addition  to  meeting  the  general 
nonattainment  area  plan  requirements 
identified  in  section  172(c)  of  the  Act. 
the  moderate  area  SIP  must  specifically 
include: 
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(A)  Either  (i)  A  demonstration 
(including  air  quality  modeling)  that  the 
plan  will  provide  for  attainment  as 
expeditiously  as  practicable,  but  no  later 
than  the  end  of  the  sixth  calendar  year 
after  the  areas'*  designation  as 
nonattainment;  or  (ii)  a  demonstration 
that  attainment  by  such  date  is 
impracticable  [see  section  189(a)(l)(B)l. 

(B)  Provisions  to  assure  that 
reasonably  available  control  measiu«s 
(including  reasonably  available  control 
technology)  for  the  control  of  PM-10 
shall  be  implemented  no  later  than  4 
years  after  designation  [see  section 
189(a)(1)(C)]. 

(C)  A  new  source  review  permit 
program,  meeting  the  requirements  of 
section  173  of  the  Act,  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  [see  section  189(a)(l)(A}j. 

(D)  Quantitative  milestones  to  be 
achieved  every  3  years  until  the  area  is 
redesignated  attainment  and  which 
demonstrate  "reasonable  further 
progress"  towards  attainment  [see 
section  189(c)J. 

(E)  Control  requirements  for  PM-10 
precursors.  The  control  requirements 
applicable  to  major  stationary  sources  of 
PM-10  (e.g..  reasonably  available 
control  technology  and  nonattainment 
new  source  review  control 
requirements)  also  must  apply  to  major 
stationar>'  sources  of  PM-10  precursors 
unless  EPA  determines  that  sources  of 
precursors  do  not  contribute 
significantly  to  PM-10  levels  which 
exceed  the  NAAQS  in  the  area  [see 
section  189(e)]. 

EPA  has  issued  detailed  guidance  on 
the  Clean  Air  Act  requirements 
applicable  to  moderate  PM-10 
nonattainment  areas.  See  57  PR  13498 
(April  16, 1992)  &  57  FR  18070  (April 
28,  1992). 

The  State  is  also  required  to  submit 
contingency  measures,  pursuant  to 
section  172(c)(9)  of  the  Act,  which  are 
to  take  effect  without  further  action  by 
the  State  or  by  EPA,  upon  a 
determination  by  EPA  that  an  area  has 
failed  to  make  reasonable  further 


progress  or  attain  the  PM-10  NAAQS  by 
the  applicable  attainment  date  (see  57 
FR  13510-13512, 13543-13544).  The 
EPA  is  establishing  the  schedule  for 
submission  of  contingency  measures  as 
called  for  in  section  172(b)  of  the  Act. 
The  State  is  to  submit  contingency 
measures  for  Mono  Basin  within  18 
months  of  the  effective  date  of  today's 
final  rule.  This  is  the  same  time  the 
other  moderate  area  SD?  requirements 
described  above  are  due. 

The  EPA  also  has  the  authority  to 
reclassify  Mono  Basin  to  serious  if  EPA 
determines  that  the  area  cannot 
practically  attain  the  PM-10  standards 
for  moderate  areas  by  the  applicable 
attainment  date  or  if  the  area  fails  to 
timely  attain  the  NAAQS.  See  section 
188(b)  of  the  Act.  In  addition  to  meeting 
the  requirements  applicable  to  moderate 
nonattainment  areas,  areas  reclassiHed 
as  serious  must  implement  more 
stringent  control  requirements. 

VI.  Miscellaneous 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  The 
requirement  of  preparing  such  analysis 
is  inapplicable,  however,  if  the 
Administrator  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  5  U.S.C. 
605(b)).  The  final  redesignation  of  Mono 
Basin  will  not  impact  or  impose  any 
significant  requirements  on  a  substantial 
number  of  small  entities. 

Redesignation  of  an  area  to 
nonattainment  under  section  107(d)(3) 
of  the  Act  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  To  the  extent 
that  the  state  must  adopt  new 
regulations,  based  on  an  area's 
nonattainment  status,  EPA  will  review 
the  effect  those  actions  have  on  small 


entities  at  the  time  the  state  submits 
these  regulations.  Accordingly,  I  hereby 
certify  that  the  action  proposed  today 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  National  parks.  Wilderness 
areas. 

Dated:  November  12, 1993. 
John  Wise, 
Acting  Begional  Administrator. 

For  reasons  set  forth  in  the  preamble, 
part  81  of  title  40,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  81.305  is  amended  in  the 
table  for  "California— PM-10"  by 
adding  an  entry  for  "Mono  County"  to 
read  as  follows: 


§81.305    CaHfomia 


California— PM-10  Nonattainment  Areas 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Mono  Ck)unty 

Mammoth  Lal(e  planning  area 


[FR  Doc.  9  J 

BILLING  CODE 


November    Nonattainment November  15 

15.  1990.  1990 


Moderate. 
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California— PM-10  Nonattainment  Areas— Continued 


Designated  area 


Designation 


Classification 


Data 


Type 


Date 


Includes  the  following  sections: 

a.  Sections  1-12,  17,  and  18  of  Township  T4S,  R28E; 

b.  Sections  25-36  of  Township  T3S,  R28E; 

c.  Sections  25-36  of  Township  T3S,  R27E; 

d.  Sections  1-18  of  Township  T4S,  R27E;  and 

e.  Sections  25  and  36  of  Township  T3S.  R26E 
Mono  Basin 

Hydfologic  Unit  1809010  


Typs 


December    Nonattainnwnt 
29,  1993. 


Deceniber  29, 
1993. 


Moderate. 


(FR  Doc.  93-29140  Filed  11-26-93;  8:45  am] 
BILUNO  CODE  mtO-»-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  90-162;  FCC  93-458] 

Financial  Interest  and  Syndication 
Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 


I  SUMMARY:  By  this  Memorandum 
I  Opinion  and  Order,  the  Commission 
[generally  affirms  its  decision  in  the 
I  Second  Report  and  Order  in  this 
[proceeding,  which  modified  the 
[financial  interest  and  sjmdication 
I  (finsyn)  rules.  In  addition,  the 
I  Commission  responds  to  petitions  for 
[reconsideration  of  the  Second  Report 
land  Order;  makes  minor  adjustments  to 
I  the  reporting  requirements  in  §  73.661 
I  of  its  Rules;  makes  a  technical 
I  correction  to  §  73.660(a)  of  its  Rules; 
land  codifies  in  new  §  73.663  the 
I  approach  adopted  in  the  Second  Report 
land  Order  toward  scheduling  the 
lexpiration  of  the  finsyn  rules. 
JEFFECTIVE  DATE:  December  29, 1993. 
[except  for  the  amendments  to  §  73.661, 
Iwhich  shall  go  into  effect  December  29, 
|l993,  or  upon  approval  by  the  Office  of 
T^fanagement  and  Budget,  whichever  is 
later.  The  Commission  vrill  publish  a 

document  announcing  the  effective  date 

Df  the  §  73.661  amendments  in  the 

Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

^avid  E.  Horowitz  or  Kathleen  O'Brien 

iam.  (202)  632-7792. 
SUPPLEMENTARY  INFORMATION:  Public 

sporting  burden  for  the  collection  of 
[information  under  $  73.661  is  estimated 


to  average  182  hours  per  response.  The 
recordkeeping  for  the  collection  of 
information  under  §  73.3526(a)(ll)  is 
estimated  to  average  12  hours  per 
recordkeeper.  These  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Office  of  Managing 
Director.  AMD-PIRS,  Records 
Management  Division,  Washington.  DC 
20554.  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-0479),  Washington.  DC 
20503. 

This  is  a  synopsis  of  the 
Commission's  Memorandum  Opinion 
and  Order  in  MM  Docket  No.  90-162, 
adopted  September  23, 1993,  and 
released  October  22. 1993.  The  complete 
text  of  this  Memorandum  Opinion  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street.  NW..  Washington.  DC, 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  hW.. 
suite  140.  Washington.  DC  20037. 

Sjmopsis  of  Memorandum  Opinion  and 
Order 

1.  In  this  Memorandum  Opinion  and 
Order,  the  Commission  addresses  the 
issues  raised  in  petitions  for 
reconsideration  of  its  Second  Report 
and  Order  (Second  R&O),  58  FR  28927 
(May  18, 1993).  which  amended  the 
financial  interest  and  syndication 
("finsyn")  rules.  For  the  most  part,  the 
petitions  and  responsive  pleadings 
reiterate  arguments  that  the  Commission 
considered  and  rejected  in  its  Second 
R&O.  After  careful  review,  the 


Commission  finds  no  new  evidence 
warranting  fundamental  changes  in  the 
rules  as  adopted.  To  the  extent  that  new 
arguments  have  made.  partiaUarly  with 
respect  to  the  Commission's  decision  in 
the  Second  R&O  to  exempt  emerging 
networks  from  most  finsyn  restrictions 
and  to  schedule  a  timetable  for 
expiration  of  all  finsyn  constraints,  the 
Commission  is,  with  a  few  minor 
exceptions,  also  unpersuaded  that  the 
rules  should  be  changed.  Thus,  by  this 
Memorandum  Opinion  and  Order,  the 
Commission  denies  most  aspects  of  the 
petitions  before  it.  The  Commission 
does,  however,  make  minor  adjustments 
to  the  reporting  requirements  set  forth 
in  §  73.661  of  its  Rules,  and  makes  a 
technical  correction  to  the  language  of 
§  73.660(a)  of  its  Rules.  In  addition,  the 
Commission  has  decided  to  codify  in 
new  §  73.663  the  approach  adopted  in 
the  Second  R&O  toward  scheduling  the 
expiration  of  the  finsyn  rules. 

2.  The  Commission  initiated  this 
proceeding  in  1990  to  determine 
whether  modification  of  the  finsyn  rules 
was  warranted.  Those  rules,  originally 
adopted  in  1970,  placed  significant 
restrictions  on  the  ability  of  the 
established  networks  (ABC.  CBS  and 
hfBC)  to  own  programming  and  engage 
in  the  practice  of  syndication.  The 
Commission  had  imposed  these 
restraints  to  hmit  network  control  over 
television  programming  and  thereby 
encourage  the  development  of  a 
diversity  of  programs  through  diverse 
and  antagonistic  sources  of  program 
services.  In  its  1991  Report  and  Order 
(R&O).  56  FR  26242  Qune  6.  1991).  the 
Commission  decUned  to  substantially 
repeal  the  1970  finsyn  rules,  but  did 
relax  them,  observing  that  the  role  and 
power'of  the  three  established  networks 
had  diminished,  that  cable  television 
had  emerged  as  a  competitive  force,  and 
that  the  fundamental  objectives  of  the 
rules — to  foster  a  robust  syndication 
industry  and  to  prevent  extraction  of 
rights  from  non-network  producers— 
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had  been  advanced.  Despite  these 
advances,  a  majority  of  Commissioners 
remained  concerned  that  the  underlying 
objectives  of  the  rules  could  not  be 
achieved  fully  in  the  absence  of  such 
rules.  Accordingly,  the  Commission 
took  a  measured  approach  toward 
relieving  the  restrictions  under  which 
the  networks  operate. 

3.  On  appeal,  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit 
("Court"  or  "Seventh  Circuit")  vacated 
the  Commission's  1991  RJcO,  except 
insofar  as  the  Commission  abrogated  the 
1970  finsyn  rules.  See  Schurz 
Communications  v.  FCC  (Schurz),  982 
F.2d  1043  (7th  Cir.  1992).  In  the  Court's 
view,  the  RAO  flailed  to  explain 
adequately  how  the  1991  rules  satisfied 
the  Commission's  goals  of  program 
source  and  outlet  diversity,  or  why  the 
Conunission  reiected  certain  network 
arguments  raised  during  the  course  of 
the  proceeding.  In  response  to  the 
Court's  action,  the  Commission  sought 
additional  public  comment  on  the 
general  and  specific  issues  cited  in  the 
Schurz  decision.  After  due  deliberation 
and  review  of  the  record,  the  Court's 
opinion  and  ongoing  changes  in  the 
marketplace,  the  Commission  amended 
the  finsyn  rules  again,  issuing  the 
Second  RAO  under  reconsideration 
here.  The  Commission  stated  its  view 
that  these  new  finsyn  rules  "comport 
more  accurately  with  the  weight  of  the 
evidence  presented  in  this  proceeding, 
address  the  concerns  cited  by  the 
Seventh  Grcuit  in  Schurz.  and 
constitute  the  best  approach  for 
furthering  our  goals  of  diversity  and 
competition." 

4.  The  current  finsyn  rules  place  no 
restrictions  on  network  acquisition  of 
financial  interests  and  passive 
syndication  rights  ("back-end  rights")  in 
network  pro^mming,  except  for 
certain  reporting  requirements.  There 
are  also  no  limits  on  the  amount  of  "in- 
house"  1  programming  a  network  can 
produce  and  distribute  through  its 
network  distribution  system,  and  no 
restrictions  on  network  ownership  and 
syndication  of  all  non-prime  time        ' 
network  programming  and  all  non- 
entertainment  network  programming 
(whether  prime  time  or  not).  Active 
syndication  by  a  network  of  prime  time 
entertainment  network  programming, 
however,  along  with  network 
participation  in  the  first-run  syndication 
market,  is  circumscribed.  More 
specifically,  the  networks  are  prohibited 
from  actively  syndicating  prime  time 


'  "In-house"  productions  refer  to  co-production 
anangemerits  between  a  network  and  an  outside 
domestic  or  foreign  producer,  a*  well  as 
programming  produced  solely  by  a  networV 


entertainment  network  prognunraing  or 
first-run  non-network  programs  to 
television  stations  within  the  United 
States.  Any  sudi  program  for  which  a 
network  holds  syndication  rights  must 
be  syndicated  domestically  through  an 
independent  syndicator.  Moreover,  a 
network  cannot  hold  or  acquire  a 
continuing  financial  interest  or 
syndication  right  in  any  first-nm  non- 
network  program  distributed  in  the 
United  States  unless  the  network  has 
solely  produced  that  program. 

5.  With  respect  to  foreign  markets,  the 
networks  may  purchase,  without 
restriction,  foreign  syndication  rights  in 
off-network  programming  distributed 
outside  of  the  United  States  and  first- 
run  progranoming  distributed  solely 
outside  the  United  States.  Under  these 
same  conditions,  the  networks  may  also 
engage  in  active  syndication  abroad. 
The  networks  may  also  purchase  foreign 
syndication  rights  in,  including  active 
syndication  of,  first-run  programming  in 
foreign  markets  even  if  the  program  is 
also  distributed  domestically,  so  long  as 
the  network  has  produced  the 
programming  solely  in-bouse. 

6.  In  promulgating  these  rules,  the 
Commission  relaxed  major  aspects  of 
the  1991  regime.  Most  significant  was 
its  decision  to  remove  virtually  all 
restrictions  on  network  acquisition  of 
back-end  rights  in  network 
programming.  While  the  1991  rules 
allowed  some  such  acquisitions,  these 
rules  required  waiting  and  "cooling  ofT' 
periods  between  stages  of  negotiation, 
barred  network-initiated  co-production 
arrangements  with  outside  producers, 
and  imposed  certification  requirements. 
Another  significant  change  from  the 
1991  rules  was  the  Commission's 
adoption  of  a  mechanism  for  removing 
all  remaining  finsyn  regulation. 
Specifically,  the  restrictions  will  expire 
two  years  after  similar  restrictions  set 
forth  in  consent  decrees  that  currently 
bind  CBS,  ABC,  and  NBC  are  lifted  by 
the  U.S.  District  Court  that  has 
jurisdiction  over  those  decrees.  The 
Commission  also  relaxed  the  1991  rules 
by  exempting  emerging  networks  from 
finsyn  constraints,  except  for  reporting 
requirements  that  are  triggered  once  the 
emerging  network  provides  16  hours  of 
prime  time  programming  per  week  to 
interconnected  afTiliates. 

7.  While  the  Commission  created  a 
less  restrictive  finsyn  regime  than  the 
one  it  had  adopted  in  1991,  it  did 
extend  the  1991  prohibition  on  active 
network  syndication  to  all  domestic 
syndication,  regardless  of  whether  the 
network  had  produced  the  program  in- 
house  or  acquired  it  from  an  outside 
producer.  Under  the  1991  rules,  the 
networks  were  permitted  to  syndicate 


actively  their  prime  time  entertainment 
shows  that  were  produced  in-house  and 
aired  on  their  own  networks,  although 
a  onnpanion  restriction  imposed  a  40 
percent  cap  on  the  use  of  such 
programming  in  a  network's  prime  time 
schedule  to  counter  the  resulting 
incentive  for  networks  to  produce  most 
of  their  own  prime  time  schedules.  To 
prevent  the  networics  from  abusing  their 
1991  opportunities  to  syndicate 
programming  actively,  however,  the 
Commission  imposed  restrictions 
against  affiliate  favoritism  and 
warehousing  practices. 

8.  In  the  Second  R&O,  the 
Commission  revisited  its  approach 
toward  active  network  syndication  and 
concluded  that  more  cautious  treatment 
was  appropriate  in  the  interests  of 
diversity  and  competition,  particularly 
in  light  of  its  companion  decision  to  lift 
virtually  all  restrictions  on  acquisition 
of  back-end  rights  in  network 
programming.  In  addition,  the 
Commission  recognized  that  the  revised 
restrictions  on  active  syndication 
obviated  the  need  for  either  the  40 
percent  programming  cap  or  the  affiliate 
favoritism  restraints,  both  of  which  were 
consequently  eliminated.  In  contrast, 
the  Commission  retained  the  anti- 
warehousing  safeguard,  recognizing  that 
the  network  ban  on  active  syndication 
would  have  no  prescriptive  effect  on  a 
network's  ability  to  warehouse 
programming.  The  Commission  also 
observed  that  under  this  new  regime, 
the  rules  were  not  only  simpler,  but 
they  also  avoided  interfering  with  the 
networks'  prerogatives  to  compose  their 

Erime  time  schedules  with  as  much  in- 
ouse  programming  as  they  deemed 
appropriate.  Finally,  the  Commission 
indicated  that  modification  of  the  1991 
approach  toward  active  syndication  and 
the  consequent  return  to  a  more 
restrictive  regime  in  this  area  would  not 
disrupt  any  network  syndication 
activities  undertaken  between  1991  and 
1993  because  the  consent  decrees  have 
independently  barred  the  networks  from 
active  syndication  during  this  period. 

9.  Review  and  Expiration  of  Rules.  In 
the  Second  R&O,  the  Commission 
retained  the  remaining  FCC  finsyn 
restrictions  until  two  years  after  the 
entry  of  an  order  by  the  U.S.  District 
Court,  Central  District  of  California 
("District  Court"),  granting  the 
networks'  motions  to  modify  certain 
restrictions  of  the  consent  decrees  that 
now  limit,  independent  of  FCC  rule, 
network  participation  in  the  financial 
interest  and  syndication  areas.  The 
Commission  slated  that  it  would  launch 
an  inquiry  eighteen  months  after  the 
District  Court  removed  these  consent 
decree  restrictions  to  provide  an 
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opportunity  for  comment  to  those  who 
believe  that  retention  of  restrictions  is 
warranted.  The  burden  of  proof  in  that 
proceeding  will  be  on  proponents  of 
retaining  the  rules.  The  Commission 
states  that  unless  it  issued  an  order  to 
the  contrary,  all  remaining  finsyn 
restrictions  would  expire  six  months 
after  the  Commission  launched  this 
review. 

10.  The  non-network  opponents  of  the 
Commission's  review  and  expiration 
framework  fundamentally  misconstrue 
the  basis  for  retention  of  restrictions  on 
active  network  syndication  and  network 
participation  in  the  first-run  market. 
Based  on  a  review  of  the  entire  record, 
the  Commission  had  concluded  that 
current  market  conditions  alone  do  not 
justify  retention  of  the  1991  finsyn 
restrictions.  At  the  same  time,  the 
Commission  recognized  that  it  is 
impossible  to  be  certain  that  the  dangers 
discussed  at  length  in  this  proceeding 
will  not  come  to  pass.  The  Commission 
was.  however,  able  to  identify  those 
areas  where  it  was  certain  that  harm 
from  such  dangers  would  not  occur.  As 
the  Commission  states  in  the  Second 
R&O: 

[vyie  have  identified  and  are  removing  the 
portion  of  the  finsyn  rules  hose  elimination 
appears  least  likely  to  cause  such  harm  and 
most  likely  to  create  positive  effects— i.e.,  the 
restraints  on  network  acquisition  of  financial 
interests  and  passive  syndication  rights,  and 
all  restraints  in  connection  with  programs 
distributed  in  foreign  markets. 

11.  With  respect  to  active  network 
syndication  of  prime  time  entertainment 
off-network  programs  and  network 
involvement  in  the  first-nm  market, 
however,  the  Commission  viewed  the 
risks  of  deregulation  as  having  "a  closer 
nexus  to  [the  Commission's)  traditional 
interest  in  diversity  that  could  be 
adversely  affected  if  (itsi  predictions 
prove  inaccurate."  The  "predictions"  to 
which  the  Commission  referred  were 
not  simply  predictions  that  the  market 
would,  in  two  years,  develop  to  the 
point  of  justifying  elimination  of  the 
remaining  finsyn  constraints.  Indeed, 
the  Commission  determined  that  current 
market  conditions  would  justify 
removal  of  these  constraints  were  it  not 
for  several  critical  non-market  factors. 
First,  the  Commission  predicted  that  the 
networks  would  not  behave  in  ways 
detrimental  to  diversity  and  competition 
if  the  constraints  were  lifted  now,  but  it 
could  not  be  absolutely  certain  that 
lifting  the  constraints  would  cause  no 
harm.  Second,  a  more  cautious 
approach  appeared  to  be  warranted  with 
respect  to  syndication  because  of  the 
more  significant  risk  of  damage  to  outlet 
diversity  in  the  event  that  the 
Commission  prematurely  removed  these 


last  restrictions.  In  addition,  a  third 
factor  played  into  the  Commission's 
decision  to  take  a  phased  approach 
toward  lifting  the  finsyn  rules:  The 
Commission  recognized  that  immediate 
elimination  of  all  the  rules  could  be 
disruptive  and  have  unintended  and 
unforeseen  negative  effects,  given  the 
fact  that  the  finsyn  regulatory  scheme 
has  been  in  place  for  over  two  decades. 
During  this  time,  industry  participants 
have  come  to  rely  on  the  structure 
imposed  by  that  regulatory  scheme. 

12.  In  view  of  these  three  factors,  the 
Commission  concluded  that  it  would  be 
irresponsible  to  remove  all  restrictions 
at  the  current  time.  Instead,  the 
Commission  deemed  it  appropriate  to 
proceed  somewhat  cautiously,  to 
ensure,  insofar  as  possible,  that  the 
modifications  of  the  restrictions  would 
be  smoothly  integrated  into  industry 
practices  without  harming  the  public 
interest.  Moreover,  while  recognizing 
that  the  first  factor  (lack  of  certainty) 
will  always  be  present  when  an  agency 
removes  restrictions  on  a  market,  the 
Commission  sought  to  reduce  its  force 
by  taking  a  phased  approach  toward 
deregulating  in  this  area.  Thus,  the 
Commission  indicated  that  its  lack  of 
certainty  regarding  the  danger  of 
removing  the  active  syndication  and 
first-run  constraints  would  be  reduced 
if.  after  two  years  of  network 
participation  in  the  program  acquisition 
market,  there  were  no  unintended 
negative  consequences.  Accordingly,  the 
Commission  scheduled  a  review  as  an 
additional  safeguard  to  gauge  as 
responsibly  as  possible  whether  its 
conclusion  regarding  the  state  of  the 
1993  market— that  it  can  operate 
effectively  without  finsyn  restrictions— 
and  of  developing  market  trends  was 
accurate. 

13.  In  view  of  the  above,  the 
Commission  states  that  the  principal 
objection  to  its  review  and  expiration 
mechanism  raised  by  the  non-network 
petitioners  is  without  merit.  In  essence, 
petitioners  argue  that  the  Commission 
has  acted  unlawfully  by  scheduling  the 
elimination  of  rules  without  providing  a 
reasoned  basis  to  justify  their 
elimination.  The  bases  for  the  scheduled 
elimination  of  the  rules  are  set  forth  in 
the  Second  R&O.  which  concluded  that 
current  market  conditions  alone  do  not 
justify  continuation  of  the  finsyn 
regime.  Moreover,  since  the  scheduled 
elimination  of  the  rules  is  based  upon 
the  Commission's  conclusions  about  the 
current  state  of  the  market— conclusions 
reached  after  extensive  proceedings  and 
full  opportunity  for  comment — it  is 
appropriate  to  place  the  burden  of  proof 
on  those  who  seek  to  overturn  these 
conclusions  at  the  time  of  the  review. 


Furthermore,  the  request  to  extend 
existing  or  modified  portions  of  the 
finsyn  rules  past  the  expiration  date  (ie., 
the  anti-warehousing  safeguard,  the 
reporting  requirements  and  a  behavioral 
restriction  against  affiliate  favoritism) 
will  be  imnecessary  imless  it  is 
demonstrated  at  the  time  of  review  that 
the  Commission's  conclusion  in  the 
Second  R&O  about  the  current  market 
are  in  error. 

14.  Given  its  view  of  the  market,  the 
Commission  states  that  it  has  tried  to 
give  the  networks  the  greatest  possible 
leeway  while  still  crafting  an  approach 
that  would  give  the  Commission  some 
indication  how  the  market  will,  in 
practice,  respond  to  network  entry. 
Thus,  the  Commission  rejects  proposals 
to  retain  or  add  restrictions.  While  a 
number  of  petitioners  have  ai^ed  that 
the  two-year  period  is  too  short  for 
enough  information  to  develop  to  enable 
the  Commission  to  conduct  a 
meaningful  review,  this  time  frame  will 
allow  the  Commission  to  observe  some 
degree  of  network  acquisition  of 
financial  interests.  In  addition,  the 
Commission  expects  the  Fox  network  to 
qualify  as  an  emerging  network  in  the 
near  future,  and  to  begin,  soon 
thereafter,  to  become  subject  to  the 
reporting  requirements.  Since  Fox  is  not 
otherwise  constrained  by  the  finsyn 
restrictions,  the  Commission  expects  to 
obtain  useful  information  about  that 
network's  syndication  activities. 
Moreover,  since  the  thr<?e  established 
networks  will  not  necessarily  limit 
themselves  to  purchasing  syndication 
rights  in  newly-launched  programs,  the 
Commission  may  see  their  participation 
in  sjoidication  by  the  time  of  review. 
More  importantly,  the  Commission  is 
not  using  the  review  period  as  a  testing 
ground  for  obser\ing  specifically  how 
networks  handle  their  limited  role  in 
syndication.  Rather,  it  will  review  their 
behavior  in  the  program  acquisition 
market  primarily,  where  the  most 
discernible  activity  will  occur.  If  that 
behavior  appears  to  reflect  an 
unanticipated  degree  of  market  power, 
the  Commission  will  regard  that 
evidence  as  a  strong  indication  that  its 
overall  marketplace  analysis  may  have 
been  misplaced. 

15.  The  networks'  general  oppyosition 
to  the  Commission's  framework  is  based 
on  the  view  that  all  finsyn  restrictions 
should  be  eliminated  at  once.  This 
course  of  action  would  be  unwise  and 
would  unnecessarily  jeopardize  the 
public  interest.  There  is  also  a  network 
objection  to  the  linkage  between  the  end 
of  the  rules  and  the  lifting  of  the  consent 
decrees.  This  linkage,  however,  is  an 
essential  practical  component  of  the 
Commission's  decision  not  to  strip  a  vay 
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all  finsyn  constraints  until  the 
Conunission  has  bad  some  opportunity 
to  review  an  empirical  showing  b^ 
opponents  of  elimination  about  network 
market  behavior  under  the  modified 
rules.  Until  the  consent  decrees  are 
lifted,  it  will  be  virtually  impossible  for 
the  Commission  to  verify  its  predictions 
about  such  behavior.  Thus,  as  was 
explained  in  the  Second  R&O,  the 
Commission  did  not  link  the  final 
review  and  expiration  of  the  rules  to  the 
consent  decrees  because  of  any  close 
relationship  of  the  rules  to  antitrust 
principles,  as  the  networks  assert,  but 
rather  for  very  practical  reasons.  Thus, 
on  this  point,  there  is  no  inconsistency 
between  the  1991  R&O  and  the 
Commission's  decision  in  the  Second 
R&O. 

16.  Network  Acquisition  of  Back-End 
Rights.  When  the  Commission 
eliminated  the  1991  restrictions  on 
network  acquisition  of  back-end  rights 
in  network  prime  time  entertainment 
programming,  it  concluded  that  its  1991 
market  analysis  was  too  narrow,  and 
that  program  producers  are  not  so 
limited  in  finding  buyers  for  their 
products  to  justify  continued  restraints 
on  network  participation  in  the 
purchase  of  these  back-end  rights.  To 
the  contrary,  the  record  revealed  a  host 
of  e.xisting  and  emerging  alternative 
outlets  for  program  producers,  serving 
to  ensure  that  the  three  established 
networks  cannot  reduce  producer 

-profits  below  a  competitive  level  or 
otherwise  extract  concessions  that 
producers  generally  would  not  give  in  a 
competitive  market. 

17.  Moreover,  the  Commission 
determined  that  competition  among  the 
networks  themselves  acts  as  an 
additional  constraint  on  their  exercise  of 
market  power,  and  it  observed  that  the 
decline  in  network  audience  share 
demonstrates  further  erosion  of  their 
power.  Furthermore,  the  Commission 
concluded  that  the  1991  restrictions  in 
this  area  are  not  only  inherently 
ineffective  as  a  means  of  restraining  any 
network  power  that  might  exist,  but 
they  also  work  to  the  detriment  of  the 
Commission's  goal  of  fostering  source 
and  program  diversity  by  eliminating 
the  networks  as  effective  sources  of 
financing  for  producers.  And,  in  fact, 
the  Commission  discerned  from  the 
record  that  the  production  community 
has  become  increasingly  concentrated 
over  the  course  of  the  finsvn  regime. 

18.  The  producers'  fundamental 
premise  in  contesting  the  Second  R&O 
is  that  the  host  of  alternative  outlets  to 
which  the  production  community  can 
turn  to  avoid  a  given  network's 
purported  coercion — the  100  cable 
television  networks;  the  burgeoning 


first-run  market;  the  new  Fox  network; 
and  the  other  established  networks  with 
which  a  producer  is  not  dealing  at  the 
time — is  insufficient  to  prevent  each  of 
the  three  established  networks  from 
extracting,  on  an  ongoing  basis,  supra- 
competitive  concessions  from  their 
supphers  of  prime  time  entertainment 
programs.  The  Commission  rejected  this 
assessment  of  the  market  in  the  Second 
R&O,  given  such  factors  as  the  breadth 
of  alternative  outlets,  their  programming 
expenditures,  the  significant  degree  of 
commonality  between  their  suppliers 
and  those  of  the  established  networks, 
the  increasing  incidence  of  cross-over 
from  the  established  networks  to  these 
alternative  outlets,  and  the  increasing 
similarity  in  budget  and  quality  between 
prime  time  network  entertainment 
programs  and  non-network 
entertainment  programming. 

19.  The  producers'  response  is  to 
assert  that  neither  cable  network  nor 
first-run  syndication  buyers  purchase 
programming  of  a  type  and  at  a  price 
sufficiently  similar  to  that  aired  by  the 
networks  during  prime  time  to  offer  a 
reasonable  alternative  outlet  to 
producers  of  prime  time  network 
entertainment  programming.  Thus,  the 
producers  argue  that  cable  networks 
primarily  offer  specialized 
programming,  news,  or  low-budget 
topical  or  game  shows,  none  of  which 
fare  well  in  subsequent  domestic  or 
foreign  syndication,  and  that  only  a 
small  amount  of  programming  sold  in 
first-run  consists  of  entertainment 
programs  that  can  be  syndicated  after 
their  initial  run.  The  Commission  states 
that  its  appropriate  regulatory  focus  is 
not  on  whether  producers  would 
generally  prefer  to  strike  deals  with  one 
of  the  established  networks,  but  rather 
whether  the  overall  demand  for 
programming  in  the  broadcast  and  cable 
marketplace  limits  a  network's  ability  to 
control  the  market  or  dictate  prices  for 
prime  time  entertainment  programs.  The 
Commission  affirms  its  conclusion  that 
the  marketplace  does,  in  fact,  place  such 
limits  on  the  networks,  and  states  that 
the  producers  have  provided 
insufficient  evidence  to  call  this 
conclusion  into  question. 

20.  The  Commission  observes  that  the 
producers  have  ignored  or  erroneously 
discounted  several  critical  factors  that 
led  to  the  conclusion  that  the  networks 
lack  sufficient  market  power  to  justify 
regulation  in  this  area.  First,  iKrthing 
was  said  about  the  emergence  of  Fox  as 
a  viable  "fourth"  network  that  provides 
program  producers  with  a  highly 
significant  alternative  outlet  and  thus 
operates  as  a  check  on  the  power  of  the 
traditional  networks. 


21.  Second,  the  effect  of  the  potential 
for  competition  in  limiting  market 
power  was  ignored.  When  competition 
looms  on  the  horizon,  established 
businesses  will  act  ai>d  plan 
accordingly,  recognizing  that  if  they 
overreach,  their  potential  competitors 
are  better  positioned  to  match  or  beat 
the  terms  they  set.  Thus,  the  potential 
for  competition  constrains  the  power  of 
established  entities  such  as  the 
networks.  Additionally,  in  the  brief 
interval  since  the  Commission  adopted 
the  Second  R&O,  there  is  increasing 
evidence  that  additional  competition 
from  new  networks  is  more  than  just 
potential — it  is  becoming  a  reality. 

22.  Third,  the  producers  discount  Uie 
effect  that  internetwork  competition  has 
in  limiting  network  power.  They  argue 
that  the  structure  of  the  negotiations 
process  between  the  networks  and  their 
program  suppliers,  coupled  with 
similarities  of  contractual  terms  and  the 
like,  demonstrate  that  the  networks  do 
not  compete  for  programming.  The 
Commission  has,  however,  previously 
considered  and  rejected  the  Coalition's 
bases  for  this  argument. 

23.  Fourth,  the  producers  improp>erly 
discount  the  significance  of  the 
networks'  declining  audience  share 
when  they  argue  that  such  a  decline  is 
irrelevant  to  the  issue  of  the  networks' 
market  power  in  the  program 
acquisition  market.  "The  broadside 
criticism  that  audience  share  is 
irrelevant  to  the  networks'  power  in  the 
program  acquisition  market  lacks  merit. 
Viewership  is  the  direct  measure  by 
which  advertisers  pay  stations,  which 
translates  into  profits.  Program 
expenditures,  in  tiun,  are  a  critical 
device  for  increasing  audience.  To  the 
extent  a  networic  loses  audience,  it  has 
an  incentive  to  increase  programming 
expenditures,  which  places  it  in  a 
weaker  position  vis-a-vis  its  program 
suppliers.  At  the  same  time,  however, 
losses  in  a  network's  audience  could 
impair  the  network's  ability  to  pay  its 
suppliers,  which  can  result  in  the  loss 
of  the  best  talent  to  other  distributors. 

24.  The  Commission  also  sees  no 
merit  in  the  producers'  criticism  of  its 
conclusion  that  the  1991  finsyn 
restrictions— by  preventing  the  free  play 
of  three  additional  sources  of  funds — 
limit  the  overall  opjjortunities  of  the 
production  community  to  secure 
financing,  thus  undermining  the 
Commission's  goal  of  fostering  source 
and  program  diversity.  The  Commission 
reiterates  that  the  constraints  of  the 
ma'ketplace  will  prevent  the  networks 
frc  1  securing  undue  concessions  from 
the  production  community  as  a  whole, 
and  that  under  the  finsyn  regime  the 
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production  community  has  grown 
increasingly  concentrated  since  1070. 

25.  In  view  of  the  Commission's 
conclusion  that  the  networks  lack  the 
power  to  abuse  their  position  in 
acquiring  programming,  the  request  for 
reinstatement  of  a  negotiations 
separation  requirement  is  rejected. 
Moreover,  the  Commission  reiterates  its 
finding  that  such  a  requirement  would 
artificially  impede  producers'  efforts  to 
obtain  network  financing,  thus  working 
against  diversity  goals.  Furthermore,  the 
Commission  remains  unconvinced  that 
such  a  requirement  could,  in  any  event, 
effectively  prevent  network  exerdse  of 
undue  market  power.  The  Commission 
also  sees  no  need  to  reinstate  the  1991 
requirement  that  a  networic  certify  that 
it  has  not  conditioned  the 
relinquishment  of  producer  rights  and 
interests  on  access  to  the  network.  Such 
a  certification  presupposes  that  the 
program  acquisition  market  is  not 
competitive.  Since  the  Commission  has 
expressly  found  to  the  contrary,  the 
elimination  of  that  certification 
requirement  is  affirmed.  Moreover,  the 
(k)nunission  agrees  that  there  are  costs 
associated  with  such  a  certification 
requirement;  unless  the  Commission  is 
persuaded  that  a  certification 
n^quirement  is  necessary  to  further 
legitimate  goals,  it  will  not,  as  a  primary 
tenet  of  regulatory  policy  and  law, 
impose  requirements  that  may  create 
costs. 

26.  Finally,  the  Commission  rejects 
the  proposal  to  impose  a  strict  passivity 
requirement  on  all  financial  interests 
purchased  by  the  networks.  The  current 
rules  are  designed  to  ensure  that  the 
networks  do  not  play  an  active  role  in 
syndicating  prime  time  entertainment 
network  programming.  Thus,  the 
networks  are  required  to  use  an 
independent  syndicator  to  syndicate 
any  programming  in  which  they  hold 
syndication  rights.  Moreover,  the 
Commission  provided  an  additional 
safeguard  when  it  stated  in  the  Second 
RAO  that  it  would  consider  complaints 
if  a  party  can  make  a  showing 
undermining  the  credibility  of  the 
"independence"  of  such  a  syndicator. 
The  Commission  also  points  out  that  if 
a  network  holds  a  financial  interest  in 

a  program,  without  any  accompanying 
syndication  right,  it  has  no  legal  say  in 
the  syndication  of  that  program.  To  the 
extent  that  a  network  would  attempt  to 
exercise  influence  or  control  over  the 
syndication  of  such  a  program,  the 
Commission  would  view  this  as  a 
violation  of  its  ban  on  active  network 
syndication.  Accordingly,  the 
Conunission  would  consider  complaints 
regarding  this  behavior  as  well,  upon  a 


proper  showing  that  the  network  had 
exercised  such  control  or  influence. 

27.  Networic  Syndication  of  Off- 
Network  Programming.  The  record  in 
this  proceeding  supports  the  conclusion 
that  current  market  conditions  alone  do 
not  justify  retention  of  finsyn 
restrictions.  Thus,  the  Commission's 
decision  in  the  Second  R&O  to  retain 
some  measure  of  finsyn  regulation,  such 
as  the  ban  on  active  domestic 
syndication  by  networks  of  their  prime 
time  entertainment  programming  and 
the  prohibition  against  warehousing, 
was  generally  premised  on  three  critical 
non-market  factors:  (1)  The 
impossibility  of  being  certain  that  lifting 
finsyn  constraints  would  cause  no  harm, 
(2)  the  more  significant  risk  of  damage 
to  outlet  diversity  in  the  event  the 
Commission  improvidently  removed  the 
remaining  restrictions,  and  (3)  the 
danger  that  immediate  elimination  of  all 
the  rules  would  be  disruptive  and  have 
unintended  and  imforeseen  negative 
effects. 

28.  Accordingly,  the  Commission 
adopted  a  cautious  approach  that 

grohibits,  infer  alia,  active  syndication 
y  networks  of  prime  time 
entertainment  programming  in  the  off- 
network  domestic  syndication  area  imtil 
the  scheduled  expiration  of  the  rules. 
This  approach  is  especially  appropriate 
while  the  Commission  observes  whether 
the  concerns  arising  from  its  decision  to 
remove  restrictions  on  network 
acquisition  of  back-end  rights  will,  in 
practice,  prove  unjustified.  The 
Commission  repesded  the  restrictions  on 
acquisition  of  back-end  rights  because  it 
was  satisfied  that  such  repeal  would 
further  its  goals  of  competition  and 
diversity.  Nonetheless,  recognizing  the 
considerable  dispute  even  in  this  area, 
along  with  the  inherent  uncertainty  of 
predicting  future  events  after  repeal,  the 
Commission  deemed  it  appropriate  to 
observe  how  the  networks  act  in  the 
disputed  areas  where  it  has  deregulated 
before  it  proceeds  with  further 
deregulation.  The  line  the  Commission 
drew  reflects  both  its  greater  surety  that 
repeal  of  financial  interest  restrictions 
in  the  off-network  context  is  warranted 
and  its  conclusion  that  removal  of  the 
other  restrictions  poses  a  risk  of  greater 
harm  if  the  Commission's  informed 
predictions  about  network  activity  in 
the  syndication  (and  first-run)  areas  are 
wrong.  Incorrect  predictions  about 
network  behavior  in  the  latter  areas 
would  most  greatly  affect  independent 
stations  and  undermine  the  important 
role  they  play  in  providing  service  to 
the  public. 

29.  Network  petitioners  mistakenly 
contend  that  the  Commission  imposed 
the  active  syndication  ban  merely  to 


eliminate  the  40  percent  production  cap 
and  thus  remove  the  networks' 
incentive  to  increase  their  in-house 
productions.  In  fact,  the  Commission 
first  determined  that  the  most 
responsible  approach  for  phasing  out 
the  finsyn  regime  was  to  lift  all 
restrictions  in  one  area  before  hfting 
restrictions  in  others.  Thus,  the 
Commission  removed  all  prohibitions 
on  network  acquisition  of  back-end 
rights  to  network  programming,  but 
circumscribed  network  activities  in  the 
active  syndication  and  first-run  areas. 
While  the  approach  of  the  Second  R&O 
is,  admittedly,  more  restrictive  with 
respect  to  active  syndication  than  the 
1991  approach,  the  Commission 
determined  that  maintaining  restrictions 
on  active  network  syndication  has 
significant  advantages  as  a  method  for 
phasing  out  the  finsyn  regime.  Once  this 
determination  was  made,  the 
Commission  was  able  to  remove  the  40 
percent  limit  on  network  prime  time  in- 
house  programming;  given  their  blanket 
freedom  to  acquire  passive  interests  in 
network  programming,  regardless  of 
production  arrangement,  coupled  with 
the  restrictions  on  active  syndication, 
the  networks  no  longer  have  an 
incentive  to  inflate  the  amount  of  their 
in-house  productions.  Thus,  any  need 
for  th^  40  percent  cap  is  obviated. 

30.  The  Commission  also  disagrees 
with  contentions  that  it  relied  on  the 
simplicity  of  the  active  syndication  ban 
as  an  independent  basis  for  imposing  it. 
In  the  Second  R&O,  the  Commission 
recognized  that  the  new  regime 
(including  the  scheduled  expiration  of 
the  rules)  was  not  only  warranted  for 
the  reasons  discussed  herein,  but  it  also 
had  the  advantage  of  simplicity  and 
thus  responded  to  a  specific  concern 
(i.e.,  that  the  1991  rules  were  overiy 
complex  and  imwieldy)  voiced  by  the 
Schurz  Court  in  its  decision  vacating  the 
1991  rules. 

31.  The  Commission  also  refutes  the 
contention  that  it  used  the  consent 
decrees — and  the  fact  that  the  networks 
are  prohibited  from  engaging  in  active 
syndication  thereunder — as  a 
justification  for  its  own  ban.  Again,  this 
argument  is  based  on  a  misreading  of 
the  Second  R&O.  The  purpose  of  the 
Commission's  statements  about  the 
nugatory  effect  of  modifying  the  1991 
rules'  approach  toward  active 
syndication  in  light  of  the  consent 
decrees  was  to  signal  that  this  change 
would  not  have  any  practical  effect  in 
disrupting  any  network  syndication 
activities  undertaken  between  1991  and 
1993.  for  the  simple  reason  that  the 
consent  decrees  will  have  barred  any 
such  activities  during  this  period. 
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32.  The  Commission  defends  its 
decision  to  proceed  cautiously  before 
lifting  the  syndication  restrictions  by 
first  waiting  to  observe  network 
behavior  in  the  program  acquisition 
area.  The  Commission  believes  that 
what  occurs  in  the  deregulated  financial 
interest  side  of  the  programming  market 
will  likely  be  relevant  to  the 
Commission's  decision  to  phase  out  the 
remaining  syndication  rules.  For 
example,  if  information  gathered  in  the 
future  concerning  network  acquisition 
of  ownership  rights  suggests  that  the 
networks  have,  contrary  to  the 
Commission's  predictions,  acquired  the 
syndication  rights  to  most  attractive 
network  programs,  the  Commission 
might  reconsider  its  decision  to 
schedule  repeal  of  the  remaining  rules. 
The  Commission  also  believes  that 
evidence  of  network  abuses  in  the 
programming  acquisition  market  could 
presage  anticompetitive  behavior  in  the 
ofl^-network  syndication  market.  Finally, 
the  Commission  believes  that  if  the 
networks  abuse  their  financial  interest 
freedoms  in  the  face  of  the 
Commission's  deregulatory  efforts,  they 
could  be  found  to  be  acting  in  bad  faith. 
Such  actions  would  weigh  heavily 
against  permitting  the  remaining  rules 
to  expire.  Indeed,  such  actions  could 
result  in  a  tightening  of  the 
Commission's  finsyn  rules.  • 

33.  The  Commission  rejects  network 
challenges  to  its  warehousing  position 
and  its  concerns  about  aHiIiate 
favoritism  insofar  as  the  Commission 
has  focused  on  the  ability  of  the 
networks  to  "steer  hit  shows"  toward 
affiliates  and  away  fi-om  independent 
stations.  There  is  evidence  in  the  record 
to  raise  concerns  that  the  networks  may 
have  the  ability  and  incentive  to  steer 
popular  off-network  shows  toward 
affiliates  or  otherwise  give  them  an 
advantage,  either  by  (vlthholding  from 
syndication  programs  still  in  the 
network  run  or  by  favoring  affiliates 
during  the  sale  of  off-network  programs. 
If  the  networks  do  in  fact  behave  in  this 
manner,  the  record  indicates  that 
independent  stations  would  be  harmed, 
and  that  such  harm  could  undermine 
the  Commission's  diversity  goals. 
Moreover,  the  record  provides  strong 
evidence  that  independent  stations  rely 
quite  heavily  on  hit  programs  for  their 
competitive  viability,  and  that  the 
significant  harm  that  would  flow  by 
impeding  this  source  of  programming 
would  damage  outlet  diversity.  While 
the  networks'  economic  theory 
disputing  the  underpinnings  of  these 
charges — that  networks  will  not  and 
cannot  inflict  such  harm  by  controlling 
access  to  hit  programs— is  well  known. 


in  an  abundance  of  caution,  the 
Commission  appropriately  decided  in 
the  Second  R&O  to  postpone  lifting  the 
syndication  restrictions  until  its 
theoretical  analysis  is  tested  by  some 
degree  of  practical  experience  in  the 
financial  interest  area.  The  Commission 
also  rejects  network  contentions  that 
affiliate  favoritism  restrictions  are 
ineffective  in  fight  of  a  network's  ability 
to  achieve  the  same  ends  by  directly 
compensating  its  affiliates  (rather  than 
by  steering  hit  shows  toward  its 
affiliates).  Direct  compensation  does  not 
appear  to  be  an  effective  tactic. 

34.  The  Commission  declines  to 
amend  its  1993  rules  to  expand  its 
warehousing  restriction  to  prohibit  the 
networks  from  accomplishing,  through 
network  exclusivity  clauses,  results 
similar  to  those  that  could  be  achieved 
by  warehousing  programs  in  which  the 
networks  themselves  hold  syndication 
rights.  There  is  not  even  a  theoretical 
need  for  such  a  restriction  until  after  the 
prohibition  contained  in  the  consent 
decrees  expires  in  1995.  (Such 
exclusivity  clauses  are  prohibited  until 
1995  under  the  consent  decrees.) 
Moreover,  the  Commission  believes  that 
the  occurrence  of  "back-door" 
warehousing  practices  are  speculative. 
Should  these  types  of  practices  pose  a 
problem  in  the  future,  the  Commission 
retains  the  right  to  revisit  the  issue. 

35.  Finally,  on  its  own  motion,  the 
Commission  makes  a  technical 
correction  to  language  of  the  rule 
banning  active  syndication.  47  CFR 
73.660(a).  The  first  sentence  of 
subsection  (a)  limits  the  ban  to  prime 
time  entertainment  network  programs  or 
first-run.  non-network  programs,  while 
the  second  sentence  imposes  a 
requirement  that  the  networks  use  an 
independent  syndicator  for  "any 
programs  for  which  a  network  holds 
syndication  rights."  The  independent 
syndicator  requirement  was  the 
complement  to  the  active  syndication 
ban,  and  the  Commission  intended  the 
former  to  apply  only  to  those  programs 
covered  by  the  ban.  Accordingly,  the 
Commission  amends  the  second 
sentence  to  read:  "Any  such  programs 
for  which  a  network  holds  syndication 
rights  *   •   •"  (emphasis  added). 

36.  Network  Participation  in  the  First- 
Run  Market.  As  with  off-network 
syndication,  petitioners  have  generally 
failed  to  raise  any  new  facts  or 
convincing  arguments  that  would  cause 
the  Commission  to  alter  its  views  on 
network  acquisition  and  syndication  of 
first-run  programming  as  set  forth  in  the 
Second  R&O.  The  Commission  therefore 
affirms  the  limits  that  it  placed  on 
network  participation  in  the  first-run 
market. 


37.  The  Commission  states  that 
constraints  on  network  participation  in 
the  first-run  market  are  critical  to  the 
overall  framework  established  in  the 
Second  R&O  for  phasing  out  the  finsyn 
regime.  As  stated  above,  a  key 
component  of  the  Commission's 
decision  to  remove  restraints  on 
network  acquisition  of  back-end  rights 
in  network  programming  is  the  fact  that 
the  burgeoning  first-r\m  market 
constitutes  a  significant  alternative 
outlet  for  program  producers,  which 
supports  the  Commission's  predictive 
conclusion  that  the  networks  do  not 
have  the  power  to  coerce 
anticompetitive  concessions  fi^m  the 
production  community  once  they  are 
free  to  purchase  such  back-end  rights. 
Because  the  Commission  will  not  know 
whether  this  prediction  is  accurate  until 
the  networks  begin  to  exercise  their 
new-found  acquisition  rights,  it 
determined  that  any  risk  of 
compromising  the  critical  first-run 
market  during  the  transition  toward  a 
finsyn-free  environment  would  be 
imprudent.  Thus,  in  the  Second  R&O 
the  Commission  established  a 
framework  that  permits  network  entry 
into  the  off-network  program  acquisition 
area,  but  which,  through  the  period  of 
transition,  maintains  the  character  of  the 
first-run  market  as  a  fully  alternative 
outlet  for  program  producers.  While  the 
Commission  has  taken  this  action  out  of 
an  abundance  of  caution,  it  expects  that 
network  behavior  in  the  program 
acquisition  area  will  confirm  the 
Commission's  prediction  that  continued 
restraint  in  the  first-run  area  are 
unnecessary.  Thus,  the  Commission  has 
established  a  sunset  for  these  remaining 
constraints. 

38.  Moreover,  the  Commission  is 
particularly  concerned  that  it  does  not 
jeopardize  the  goal  of  outlet  diversity, 
which  would  be  the  case  if  the 
Commission  is  wrong  in  predicting  that 
network  involvement  in  syndication  of 
first-run  product  would  not  adversely 
affect  the  market.  For  the  reasons  the 
Commission  took  a  cautious  approach 
toward  active  network  syndication  of 
off-network  programming,  it  also 
concluded  that  it  should  proscribe 
network  activity  on  the  syndication  side 
of  the  first-run  market.  Thus,  the 
Commission  has  chosen  not  to  remove 
syndication  restraints  without  first 
observing  network  behavior  in  the 
network  program  acquisition  market. 

39.  The  Commission  observes  that 
network  challenges  to  the  first-run 
restrictions  do  not  take  proper  account 
of  the  reasons  for  proceeding  cautiously 
in  this  area.  For  example,  networks 
assert  that  independent  station  demand 
alone  can  accommodate  both  the  influx 


Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Rules  and  Regulations    62553 


of  network-supplied  first-run 
programtning  and  the  current  levels  of 
non-network  programming.  While  this 
may  prove  true,  the  Commission  is 
concerned  that  network  participation  in 
the  first-run  maricet  could  possibly 
reduce  the  overall  supply  of  high- 
quality,  first-run  shows,  given  the 
structure  of  the  market.  As  discussed 
before,  the  success  of  a  first-run  program 
depends  upon  achieving  clearances  by: 
(1)  The  most  powerful  stations  in  the 
two  few  markets  and  (2)  a  large  number 
of  markets  throughout  the  country.  The 
Commission  fears  that  the  networks 
could  use  their  owned  and  affiliated 
stations  to  launch  first-run  programming 
and  shut  out  the  programming  of  their 
competitors.  While  the  Commission 
believes  such  anti-competitive  behavior 
is  not  the  inevitable  result  of  the 
networks'  unique  position,  the 
Commission  is  not  willing  to  take  the 
risk  imtil  it  has  seen  how  the  networks 
behave  in  the  off-network  program 
acquisition  context,  where  the  ability  to 
control  the  market  is  less  likely. 

40.  Additionally,  until  it  has  had 
some  opportunity  to  witness  network 
behavior  in  the  areas  it  has  relaxed,  the 
Commission  remains  concerned  about 
the  efFect  of  network  participation  in 
first-run  syndication  on  the  objectives  of 
PTAR,  47  CFR  73.658{k).  PTAR  was 
adopted  to  promote  the  development  of 
television  programs  by  soiures  other 
than  the  three  established  networks.  As 
a  result,  more  original  programming 
exists  today  from  more  non-network 
sources  than  at  any  time  prior  to  the 
adoption  of  PTAR.  The  Commission  is 
sensitive  to  concerns  that  allowing  the 
networks  to  participate  in  first-run 
syndication  may  compromise  the 
accomplishments  of  PTAR.  especially  if 
network  syndicators  affect  the  abiUty  or 
incentive  of  broadcast  stations  to 
schedule  independently  produced 
programming  during  one  of  the  four 
nours  of  prime  time.  As  the  Commission 
has  stated  before,  a  dramatic  reduction 
in  the  sources  and  variety  of  access 
period  programs  would  be  contrary  to 
the  pubUc  interest 

41.  In  conclusion,  the  Commission 
believes  the  networks  have  ignored  the 
unique  role  that  top-market,  network- 
owned  stations,  coupled  with  vast 
networks  of  affiliated  stations  operating 
primarily  in  the  VHP  band,  play  in 
determining  the  success  or  failure  of 
first-run  prognuns.  In  proceeding 
cautiously,  the  Commission  will  ensure, 
to  the  extent  possible,  that  it  is  correct 
in  predicting  that  the  networics  will  not, 
by  favoring  network  first-run  programs 
over  non-netwOTk,  first-run  shows, 
reduce  the  amount  of  independent  first- 
run  programming  aired  on  local 


stations.  Thus,  the  Commission  is 
mindful  of  the  risk  that  independent 
first-run  sjmdicatort  may  find 
themselves  at  a  disadvantage  once  they 
begin  to  compete  against  network- 
produced  first-run  programs.  While  the 
Commission  believes,  however,  that  the 
network  advantages  alone  are  probably 
not  siifficient  to  jiistify  continued 
regulation,  the  need  for  caution 
warrants  retention  of  the  first-run 
constraints  during  the  pendency  of  the 
transition  period. 

42.  Reporting  Requirements.  In  the 
Second  R&O,  the  Commission  adopted  a 
set  of  reporting  requirements  tailored  to 
facilitate  its  review  of  the  effects  that  the 
fins]ni  rule  changes  would  have  on 
network  behavior.  Under  these 
requirements,  the  networks  must  file 
semi-annual  reports  identifying  all 
network  prime  time  entertainment 
programs  and  first-run  non-netwoik 
programs  in  which  they  hold  or  acquire 
financial  interests  or  s>'ndication  rights. 
In  addition,  the  networks  must  provide 
various  related  information,  suc5i  as 
details  concerning  the  independent 
syndicators  that  market  such 
programming,  and  lists  of  stations  to 
which  the  networks  themselves 
syndicate.  The  Commission  stated  that 
the  networks  not  only  must  file  these 
reports  with  the  Commission,  but  also 
must  place  the  reports  in  each  network 
owned  and  operated  station  public  file 
before  the  first  regular  business  day  of 
September  and  March  of  each  year. 

43.  On  reconsideration,  the 
Commission  has  been  asked  to 
reconsider  three  discrete  elements  of 
these  reporting  requirements. 
Specifically,  network  petitioners  oppose 
(a)  reporting  on  programs  where  the 
only  right  or  interest  held  by  the 
network  is  in  foreign  syndication  and 
the  program  was  produced  solely  in- 
house,  (b)  reporting  on  programs  where 
the  network  acquired  the  right  or 
interest  before  the  effective  date  of  the 
original  1970  finsjTi  restrictions,  and  (c) 
listing  sales  to  foreign  stations  of 
programs  that  a  network  actively 
s>7idicate8  abroad.  These  petitioners 
argue  that  this  type  of  information  is 
irrelevant  to  the  Commission's  planned 
review  of  network  behavior  under  the 
new  finsyn  regime,  and  that  collection 
of  this  information  would  be 
burdensome. 

44.  The  Commission  holds  that  the 
reporting  requirements  should  be 
modified  in  certain  regards,  but  not  to 
the  extent  requested.  With  respect  to  the 
first  element  (programming  produced 
solely  in-house  and  syndicated 
exclusively  abroad),  the  Commission 
makes  no  changes.  The  Commission 
believes  that  such  information  would  be 


relevant  for  its  scheduled  review  of 
network  behavior  under  the  current 
finsyn  regime  and  that  compliance  with 
this  element  would  not  pose  an  undue 
burden  on  the  networks.  Information  on 
network  in-house  productions 
distributed  solely  abroad  will  help 
provide  a  more  complete  picture  of  the 
scope  of  network  in-nouse  production 
activities,  which  will  enable  the 
Commission  to  place  in  perspective 
increased  network  activity  in  the 
program  production  and  acquisition 
market  once  the  networks  are  free  to 
purchase  back-end  rights  in  off-network 
programming.  In  addition,  throughout 
the  review  period  prior  to  the  expiration 
of  the  rules,  it  is  imperative  that  the 
Commission  attain  thorough 
information  that  would  reveal  any 
potential  for  abuse  In  a  finsyn-free 
environment.  The  networks' 
distribution  and  syndication  behavior 
abroad  may  have  an  indirect 
unanticipated  effect  on  the  domestic 
production  and  distribution  market. 
Thus,  the  Commission  must  obtain 
sufficient  information  to  conduct  a 
complete  assessment  of  network 
activity,  both  domestically  and  overseas. 

45.  The  Commission  is,  however, 
sensitive  to  the  networks'  concern  that 
the  reporting  requirements  may  force 
them  to  disclose  sensitive  proprietary 
information.  Accordingly,  with  respect 
to  the  third  element  of  the  reporting 
requirements  (lists  of  sales  to  foreign 
stations  of  programs  that  they  actively 
syndicate  abroad),  the  Commission  will 
modify  the  rules  to  clarify  that  the 
networks  need  not  provide  proprietary 
or  confidential  customer  lists  of  foreign 
stations,  but  may  either  redact  the 
identity  of  the  stations  (if  contracts  are 
provided  as  part  of  the  reports)  or  report 
the  market  (city  and  country)  to  which 

a  specific  program  is  syndicated. 
However,  the  Commission  is 
unconvinced  that  this  requirement 
either  places  a  significant  burden  on  the 
networks  during  the  eighteen-month 
review  period  or  is  irrelevant  to  the 
Commission's  review. 

46.  The  Commission  sees  no  reason  to 
make  any  major  change  to  the  remaining 
element  of  the  reporting  requirements 
(programs  acquired  before  the  effective 
date  of  the  1970  rules).  One  of  the  goals 
of  the  Commission's  scheduled  review 
of  the  finsjTi  rules  is  'o  assess  the  scope 
of  the  networks'  program  ownership 
under  the  relaxed  regime.  Since 

erogramming  purchased  by  a  network 
efore  the  1970  rules  became  effective 
and  retained  to  date  constitutes  a 
portion  of  the  network's  current 
holdings,  the  Commission  could  not 
form  an  accurate  picture  of  those 
holdings  without  the  specific 
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information  that  this  particular 
reporting  requirement  is  designed  to 
place  on  the  record.  Moreover, 
information  about  pre-1970  acquisitions 
will  provide  data  on  specific  interests 
that  the  networks  obtained  before 
regulation,  which  will  establish  a 
baseline  against  which  to  compare 
network  transactions  in  the  post- 
deregulation  period.  Significantly 
parallel  transactions  from  the  pre-1970 
and  post-deregulation  periods  could  be 
probative  during  the  Commission's 
review  of  the  remaining  finsyn 
regulations.  Thus,  the  Commission  will 
continue  to  require  that  the  networks 
provide  this  information.  While  the 
networks  have  failed  to  demonstrate 
that  they  would  encounter  any 
significant  burden  in  doing  so,  the 
Commission  observes  that  one  aspect  of 
the  rule  could  be  difficult  or  impossible 
to  satisfy  for  pre-1970  programs:  The 
§  73.661(a)  obligation  to  identify  the 
party  who  initiated  negotiations  that  led 
to  network  acquisition  of  finsyn  rights. 
Accordingly,  the  Commission  will 
eliminate  the  obligation  to  provide  this 
information  for  programs  acquired  by  a 
network  before  Uie  effective  date  of  the 
1970  finsyn  rules. 

47.  Exemption  for  Emerging 
Networks.  In  the  Second  RAO.  the 
Commission  decided  to  exempt 
"emerging  networks"  from  most  of  the 
remaining  finsyn  regulations.  The 
Commission  recognized  that  without 
such  an  exemption,  entities  on  the 
threshold  of  becoming  "networks,"  such 
as  Fox,  would  be  discouraged  from 
programming  to  capacity,  thereby 
depriving  independent  stations  of 
access  to  quality  first-run  programming 
important  to  their  ability  to  compete. 
The  Commission  observed  that 
subjecting  Fox  to  finsyn  restrictions 
once  its  prime  time  offerings  pass  15 
hours,  only  to  have  the  restrictions 
expire  after  the  provisions  in  the 
network  consent  decrees  are  lifted, 
would  serve  no  useful  purpose  and 
would  likely  only  discourage  Fox  from 
expanding  its  prime  time  offerings  to 
capacity.  In  sum,  the  Commission  stated 
that  adoption  of  this  exemption  would 
remove  a  significant  impediment  to  the 
development  of  competition  with  the 
established  networks,  and  would 
precipitate  an  increase  in  the  amount  of 
programming  available  to  broadcast 
stations  not  affiliated  with  these 
established  networks.  Moreover,  the 
Commission  observed  that  the 
exemption  would  preserve  a  degree  of 
competitive  equilibrium  in  the  video 
marketplace  as  the  Commission 
proceeded  through  the  phased  transition 


toward  elimination  of  all  finsyn 
restrictions. 

48.  The  objections  to  the  exemption 
for  emerging  networks  stem  bom 
contentions  that  the  established 
networks  do  not  differ  in  any  material 
regard  from  Fox  (and  presumably  any 
other  entity  that  approaches  the  network 
definitional  threshold).  The 
Commission  disagrees,  stating  that  Fox 
operates  its  network  on  a  decidedly 
different  level  than  the  major  networks, 
due  in  large  part  to  the  fact  that  its 
distribution  system  is  primarily  UHF- 
based  and  it  competes  against  three 
firmly  entrenched,  decades-old 
competitors.  The  Commission  has 
nevertheless  recognized  that  Fox  is  a 
significant  competitive  force  and 
substantially  contributes  to  the  diversity 
of  the  marketplace  on  every  level.  Thus, 
the  Commission  has  cited  Fox's 
emergence  in  the  marketplace  as  a 
significant  factor  in  relaxing  the  finsjm 
regime  and  scheduling  the  elimination 
of  the  rules.  Accordingly,  while  it  is 
clear  that  the  established  networks 
operate  at  a  distinct  advantage 
compared  to  Fox,  the  Commission  states 
that  the  critical  question  is  whether  this 
fact  justifies  different  regulatory 
treatment.  The  differences,  coupled 
with  the  critical  role  that  the  exemption 
plays  in  the  Commission's  conclusions 
about  the  dynamics  of  the  marketplace 
and  how  the  finsyn  rules  can  be  safely 
eUminated.  lead  inexorably  to  the 
conclusion  that  the  distinction  the 
Commission  has  drawn  between  the 
established  and  emerging  networks  is 
not  only  rationally  based,  but  integral  to 
its  substantial  governmental  interest  in 
fostering  diversity  and  competition. 

49.  The  Commission  has  temporarily 
retained  certain  finsyn  restrictions  on 
the  estabUshed  networks  in  large  part  to 
ensure  that  the  Commission's 
conclusions  about  the  marketplace  are 
correct,  to  avoid  significant  harm  to  the 
market's  diversity  and  competitive 
structure  in  the  event  the  Commission 
has  misjudged  its  dynamics,  and  to 
make  a  smooth  transition  toward  a  non- 
finsyn  regime.  Encouraging  the 
continued  growth  of  entities  which  is 
the  function  of  the  exemption  clearly 
solidifies  the  bases  for  the  marketplace 
conclusions.  In  contrast,  regulation  that 
discourages  emerging  competition 
undermines  the  conclusion  that  the 
market  could  function  competitively 
and  will  increase  in  diversity  if  the 
Commission  were  to  remove  all  finsyn 
constraints.  Thus,  removing  the 
exemption  would  alter  the  framework  of 
the  Commission's  analysis  that  led  it  to 
conclude  that  the  finsyn  rules  should  be 
phased  out.  Moreover,  the  exemption 
will  allow  the  Commission  to  see  how 


an  entity  that  approaches  the 
functioning  of  Uie  established  networks 
operates  in  the  syndication  market.  In 
addition,  the  &ct  that  Fox  operates  at  a 
lower  plane  and  did  not  participate  in 
the  market  behaviors  that  led  to  the 
finsyn  rules,  makes  the  Commission 
more  confident  that  no  abxises  will 
occur.  Furthermore,  as  the  Commission 
observed  above,  it  would  serve  no 
useful  purpose  to  subject  Fox  and  other 
emerging  networks  to  finsyn  rules  that 
are  slated  to  expire  shortly.  In  contrast, 
maintaining  certain  finsyn  rules  under 
which  the  established  networks  operate 
serves  a  substantial  governmental 
interest — ensuring  an  orderly  transitidn 
toward  a  non-finsyn  regime  so  as  to 
preserve  a  competitive  equilibrium  in 
the  marketplace,  avoid  unintended  and 
unforeseen  negative  effects  and  thus 
safeguard  diversity  and  competition. 

50.  With  respect  to  the  proposals  to 
impose  warehousing  constraints  and 
anti-affiliate  favoritism  measures  on 
emerging  networks,  the  Commission 
believes  such  restraints  would  create  an 
imnecessary  layer  of  regulation  on  such 
networks'  operations,  and,  therefore,  the 
Commission  declines  to  adopt  such 
safeguards.  As  the  Commission  has 
indicated,  its  view  of  the  market  is  that 
such  networks  could  not  create  any 
damage  to  the  pubhc  interest  even  if 
they  were  to  engage  in  such  practices, 
and  the  Commission  is  certain  enough 
of  this  view  to  implement  it  at  the 
CTirrent  time,  given  the  overall 
framework  it  has  established  for  phasing 
out  the  finsyn  rules. 

Administrative  Matters 

Regulatory  Flexibility  Act 

51.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the  Commission 
included  a  final  analysis  in  the  Second 
R&O  detailing  (1)  the  need  for  and 
purpose  of  the  rules,  (ii)  the  summary  of 
issues  raised  by  public  comment  in 
response  to  the  initial  regulatory 
flexibihty  analysis,  Commission 
assessment,  and  changes  made  as  a 
result,  and  (iii)  significant  alternatives 
considered  and  rejected.  No  substantive 
changes  have  occurred  pertaining  to  the 
final  analysis  as  a  result  of  the  petitions 
for  reconsideration. 

Ordering  Clauses 

52.  Accordingly,  it  is  ordered.  That 
the  petitions  for  reconsideration  filed  by 
the  Association  of  Independent 
Television  Stations,  Inc..  CBS  Inc.. 
Chris-Craft/Tribune  et  al..  the  Coalition 
to  Preserve  the  Financial  Interest  and 
Syndication  Rule,  and  National 
Broadcasting  Company.  Inc..  are  granted 
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to  the  extent  indicated  herein  and  are 
otherwise  denied. 

53.  It  is  further  ordered,  That  pursuant 
to  authority  contained  in  sections  4(i), 
301.  303  (b),  (0.  (g).  (i).  and  (j).  307(d). 
308(b).  309(a).  310,  312,  313  and  314  of 
the  Communications  Act  of  1934,  as 
amended,  part  73  of  the  Commission's 
Rules  is  amended  as  set  forth  below. 

54.  It  is  further  ordered.  That  the 
amendments  to  47  CFR  part  73  adopted 
in  this  Memorandum  Opinion  and 
Order  shall  go  into  effect  30  days  after 
publication  in  the  Federal  Register, 
except  for  the  amendments  to  §  73.661, 
which  shall  go  into  effect  30  days  after 
publication  in  the  Federal  Register  or 
upon  approval  by  the  Office  of 
Management  and  Budget,  whichever  is 
later. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
William  F.  Galon, 
Acting  Secretary. 

Amendatory  Text 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— AADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334. 

2.  Section  73.660  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  73.660    TelevlsJon  network  participation 
In  program  syndication. 

(a)  No  television  network,  other  than 
an  "emerging  network"  as  defined  in 
§  73.662(g),  may  actively  syndicate  any 
prime  time  entertainment  or  first-run 
non-network  program  to  television 
stations  within  the  United  States.  Any 
such  programs  for  which  a  network 
holds  syndication  rights  shall  be 
syndicated  domestically  through  an 
independent  syndicator. 
•        »        •        »        * 

3.  Section  73.661  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  73.681    Networit  television  program 
ownership  and  syndication  reports, 
(a)  A  television  network  shall 
maintain  reports  identifying  all  network 
prime  time  entertainment  programs, 
whether  aired  on  its  owm  or  another 
network,  and  all  first-nm  non-network 
programs  in  which  the  network  holds  or 
acquires  financial  interests  or 
syndication  rights.  The  network  shall 


identify  the  name  of  the  program,  the 
type  of  program  (network  or  first-run), 
the  nature  of  the  interest  or  right  held 
in  the  program,  the  dates  the  program  (if 
a  network  program)  began  and  ended  its 
network  run,  and  the  date  the  program 
(if  a  first-run  program)  first  appeared  in 
syndication.  Where  a  network  has, 
before  June  5, 1993,  but  not  on  or  before 
August  1, 1972,  acquired  an  interest  or 
right  in  a  program  presented  to  the 
public,  the  network  shall  identify  the 
party  that  initiated  negotiations  that  led 
to  network  acquisition  of  such  interest 
or  right.  Any  contract  or  agreement 
creating  or  conveying  a  financial 
interest  or  syndication  right  shall  be 
made  available  to  the  Commission  upon 
reouest. 

(b)  For  any  television  network  that 
actively  syndicates  any  prime  time 
entertainment  program  or  any  first-nm 
non-network  program,  the  network  shall 
maintain  reports  that  list  the  sales  to 
broadcast  stations  of  any  such 
programming  it  actively  syndicates; 
provided,  however,  that  with  respect  to 
sales  of  programs  to  broadcast  stations 
outside  the  United  States,  the  network 
may  either  redact  the  identity  of  such 
stations  (if  contracts  are  provided  as 
part  of  the  reports)  or  report  the  market 
(city  and  country)  to  which  a  specific 
program  is  syndicated  rather  than  the 
identity  of  the  station.  *  •   • 

4.  Section  73.663  is  redesignated  as 
§  73.664,  and  a  new  §  73.663  is  added  to 
read  as  follows: 

§  73.663    Expiration  o(  tt>e  financial  Interest 
and  syndication  rules. 

The  Commission  shall  initiate  a 
proceeding  to  review  network  activities 
in  the  financial  interest  and  syndication 
areas  no  later  than  eighteen  months  after 
the  entry  of  an  Order  by  the  United 
States  District  Court,  Central  District  of 
California  ("District  Court")  in  Civ.  Nos 
74-3599-R,  74-3600-R  and  74-3601-R, 
lifting  restrictions  of  the  consent  decrees 
administered  therein  that  overlap  the 
restrictions  of  47  CFR  73.659,  73.660 
and  73.661.  In  the  Commission's  review 
proceeding,  the  Commission  shall 
presume  that  expiration  of  said  Sections 
is  warranted,  and  the  burden  of  proof 
shall  be  placed  on  those  who  oppose  the 
expiration.  Unless  the  Commission 
takes  affirmative  action  to  the  contrary, 
said  Sections  shall  expire  two  years 
after  the  entry  of  the  aforementioned 
Order  by  the  District  Court. 

Note:  The  Commission  shall  publish  a 
document  in  the  Federal  Register 
announcing  the  expiration  of  said  Sections. 

IFR  Doc  93-28434  Filed  11-26-93;  8:45  am) 
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47  CFR  Part  73 


[MM  Docket  No.  93-204;  RM-8266] 

Radio  Broadcasting  Services; 
Provincetown,  MA 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  adds  Channel 
•221 A  at  Provincetown,  Massachusetts, 
and  modifies  the  license  for  Station 
WOMR  to  specify  operation  on  Channel 
•221A  in  response  to  a  petition  filed  by 
Lower  Cape  Communications,  Inc.  The 
coordinates  for  Channel  *221A  are  42- 
03-54  and  70-09-34.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  December  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-204. 
adopted  October  29, 1993.  and  released 
November  12, 1993.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  239),  1919  M 
Street,  NW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street.  NW.,  suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Massachusetts,  is 
amended  by  adding  ProvincetouTi, 
Channel  •221A. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assisstant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  93-28921  Filed  11-26-93;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1862 

Change  to  th»  NASA  FAR  Supptement 
Promoting  More  Efficient  Use  ol 
Contracts  for  Federal  Information 
Processing  Resources  by  Allowing 
Delivery  of  Such  Resources  to  All 
NASA  installations;  Correction 

AGENCY:  Office  of  Procurement. 
Procurement  Policy  Divfsion,  National 
Aeronautics  and  Space  A-.iministration 
(NASA). 

ACTtOH:  Correction  to  final  rule. 


SUMMARY:  This  notice  corrects  the  final 
rule  published  in  the  Federal  Register 
of  November  8.  1393  (58  FR  59188).  The 
final  rule  contained  changes  to  the 
NASA  FAR  Supplement  to  allow 
broader  agency- wide  use  of  contracts  for 
Federal  Infomietion  Processing  (FIP) 
resources." 

EFFECTIVE  DATE:  This  correction  is 
effective  on  November  8,  1993. 

FOR  FURTHER  INFORMATK3N  CONTACT:  Tom 
OToole.  NASA  Headquarters.  Office  of 
Procurement.  Procurement  Policy 
Division  (Code  HP).  Washington.  DC 
20S46.  Telephone:  (202)358-0478. 

SUPPLEMENTARY  MFOfMATION: 
Baci^rotind 

On  November  8. 1993.  a  final  rule  to 
amend  the  NASA  FAR  Supplement  to 
allow  nnore  efficient  use  of  contracts  for 
FIP  resources  was  published  in  the 
Federal  Register  (58  FR  59188).  Under 
the  new  regulation,  options  or  indefinite 
delivery/indefinite  quantities  on 
contracts  for  FIP  resources  that  are  in 
excess  of  the  NASA  contracting 
activity's  ultimate  requirements  may  be 
ordered  for  delivery  to  other  NASA 
installations. 

Need  for  Correction 

As  published,  the  final  rule  did  not 
specify  dates  for  the  new  Alternate 


Delivery  Point  clause  and  its  Alternate 
I. 

Correction  of  Publication 

Accordingly .  the  publication  on 
November  8. 1993  of  the  final  rule 
which  was  the  subject  of  FR  Doc.  93- 
27413.  is  corrected  as  ktHows: 

1852.2tJ»-70    ICorrectedJ 

1.  On  page  59189.  in  the  second 
column,  in  section  1852.239-70,  the 
references  to  "[Datel"  a.1er  the  title  of 
the  Alternate  Delivery  Points  clause  and 
its  Alternate  I  are  corrected  to  read 
"(NOVEMBER  1993i"  in  both  instances. 
Tome  LiKdtke. 

Acting  Deputy  Associate  Admintstmtor foe 
Procurement. 

|FR  Doc.  91-29085  Filed  11-26-93;  8:45  am] 
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DEPARTMEMT  Of  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  930»15-32t5!  I.D.  1118930} 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTKM:  Emergency  interim  rule, 
extension  of  effective  date. 


SUMMARY:  An  emergency  interim  rule  is 
in  effect  through  November  24. 1993. 
that  allows  two  or  more  states,  under 
mutual  agreement  and  with  the 
concurrence  of  the  Direcior.  Northeast 
Region.  NMFS  (Regional  Director),  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Secretary  of 
Commerce  (Secretary)  extends  the 
emergency  interim  rule  from  November 
25. 1993.  through  December  31, 1993. 
because  conditions  warranting  the 
emergency  still  exist. 


DATK:  The  interim  regulations 
amending  part  625  published  on  August 
28,  1993  (58  FR  45075)  are  extended 
from  November  25. 1993.  through 
December  31.  1993. 
AOtTRCSSCS:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from:  Richard  B.  Roe.  Regional  Director. 
National  Marine  Fisheries  Service. 
Northeast  Regional  Office.  One 
Bliicitbum  Drive.  Gloucester.  MA 
01930-3799. 

FOR  FURTHER  iNFORMATKDN  CONTACT: 
Hannah  Goodale,  Fishery  Policy 
Analyst.  508-281-9101. 
SUPPl^MCMTARY  INFOR>*ATI<»:  Under 
section  305(c)  of  the  Magnu.son  Fishery 
Conservation  and  Kianagemcnt  Act 
(Magnuson  Act),  the  Secretary 
promulga'ed  an  emergency  interim  rule 
(58  FR  45075,  August  26. 1993)  that 
allowed  two  or  mor^  states,  under 
mutual  agreement  and  with  the 
concurrence  of  the  Regional  Director,  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  emergency  rule 
was  effective  from  August  23. 1993. 
through  November  24. 1993.  At  the 
request  of  the  Mid-Atlantic  Fishery 
.Management  Council,  the  Secretary 
extends  the  emergency  interim  rule 
through  December  31, 1993,  or  until 
superseded  by  the  final  rule 
implementirvg  Amendment  5  to  the 
Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery.  This  action 
is  taken  umier  the  authority  of  section 
305(cK3){B)  of  the  Magnuson  Act 
because  conditions  warranting  the 
emergency  still  exist. 

Authority:  16  U.S.C  1801  et  seq. 
List  of  Sub)ects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  23. 1993. 
Nancy  Foster. 

Acting  Assistant  Administrator  for  Fisheries. 
NOAA.  National  ^lariae  Fisheries  Service 
IFR  Doc  93-29146  Filed  11-23-93;  4:15  pml 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rjle  making  piior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-69-AD] 

Alrwortttlness  Directives;  Corporate 
Jets  Limited  Model  BAe  125-1000A 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakinc 
(NPRM).  ^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Corporate  Jets  Model  BAe  12  5-1 000 A 
series  airplanes.  This  proposal  would 
require  replacement  of  the  white 
'EMERG  CONTCTRS'  annunciator 
screen  on  roof  panel  'CG'  of  the  flight 
deck  with  an  amber  screen.  This 
proposal  is  prompted  by  a  report  that 
the  annunciator  screen  currently 
installed  on  these  airplanes  is  not  a 
color  that  would  alert  the  flight  crew 
that  corrective  action  may  be  necessary. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  ensure  that  the  flight 
crew  is  alerted  to  conditions  when 
standby  electrical  power  is  not 
available. 

DATES:  Comments  must  be  received  by 
January  31, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
6»-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Corporate  Jets,  Inc.,  22070  Broderick 
Drive.  Steriing,  Virginia  20166.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-N1CI-69-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-69-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington 
98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  auAority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 


exist  on  all  Corporate  Jets  Model  BAe 
125-lOOOA  series  airplanes.  The  CAA 
advises  that  illumination  of  the  'EMERG 
CONTCTRS'  annunciator  light  on  the 
flight  deck  panel  indicates  that  one  (or 
both)  of  the  emergency  battery 
contactors  is  not  closed  and  that  future 
corrective  action  may  be  necessary.  The 
emergency  battery  contactors  connect 
the  respective  main  aircraft  battery  to 
the  busbar.  When  both  contactors  are 
not  closed,  the  airplane  cannot  achieve 
the  time  requirement  for  operation 
without  normal  electrical  power  that  is 
specified  in  the  Federal  Aviation 
Regulations  (FAR).  The  'EMERG 
CONTCTRS'  annunciator  is  intended  to 
alert  the  flight  crew  when  standby 
electrical  power  is  not  available. 

Currently,  the  EMERG  CONTCTRS' 
annunciator  screen  on  roof  panel  'CG'  at 
indicator  position  code  'HZ'  on  the 
flight  deck  of  these  airplanes  has  a 
white  lens  cover.  Part  25  of  the  FAR 
requires,  in  part,  that  caution  lights  such 
as  the  'EMERG  CONTCTRS'  annunciator 
that  are  installed  in  the  cockpit  must  be 
amber  in  color.  Illumination  of  an  amber 
light  indicates  to  the  flight  crew  that 
possible  future  corrective  action  may  be 
necessary.  While  dispatch  of  this 
airplane  is  not  permitted  when  the 
'EMERG  CONTCTRS'  annunciator  is 
illuminated,  illumination  of  the  white 
'EMERG  CONTCTRS'  annunciator 
screen  during  flight  may  not  alert  the 
flight  crew  that  corrective  action  is 
necessary.  This  condition,  if  not 
corrected,  could  result  in  the  flight  crew 
being  unaware  that  standby  electrical 
power  is  not  available. 

Corporate  Jets  Limited  has  issued 
Service  Bulletin  SB.31-44-3645A,  dated 
January  15, 1993,  that  describes 
procedures  for  replacement  of  the  white 
'EMERG  CONTCTRS'  annunciator 
screen  on  roof  panel  'CG'  of  the  flight 
deck  with  an  amber  screen.  Installation 
of  the  amber  screen  will  ensure  that  the 
appropriate  flight  deck  indication 
requirements  discussed  previously  are 
met,  and  that  the  flight  crew  is  properly 
alerted  to  conditions  when  standby 
power  is  not  available.  The  CAA 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  AviaUon 
Regulations  and  the  applicable  bilateral 
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airworthiness  agreement  IVifwiant  to 
this  bilateral  airworthinesa  agreemeat. 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  iban.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  actioa  is  necessary 
for  products  of  this  type  design  that  are 
ceitificated  for  operation  in  the  United 
States; 

Since  an  unsafe  condition  has  been 
identified  that  is  likeiy  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
Statesv  the  proposed  AD  would  require 
replacement  of  the  white  'EMERG 
CONTCTRS'  annunciator  screen  on  roof 
panel  'CG'  of  the  flight  deck  with  an 
amber  screen.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  13  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  be 
supplied  by  the  manufacturer  to 
operators  at  no  cost  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $715.  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomphshed 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantia)  direct  eSects 
on  the  States,  on  the  relationship 
between  the  national  govema»ent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibi lilies  among  the 
various  levels  of  government  Therefore. 
in  accordance  wiUt  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "si^ficant  regulatory  actioo" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  sigmficant 
economic  impact,  positive  or  negatrve, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  lor  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  chained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  cmtion 
"AOORESttS." 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Prepeeed  Aieadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  tba 
Admiitistiator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3d-AIRWOATHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.a  App.  1354Uk  1421 
and  1423:  49  U.S.C  106(^  and  14  CFR 
11.89. 

S39.1$    (Amende^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Corpwatejeli  Umltarf  Ifauilj)  Biituk 
AetM|pace)d)ocket  93-NM-C»-ADl 

AppfkabHity:  All  Model  BAe  t25-1000A 
serie»  airplaaes.  certificated  in  any  category. 

Coatpiiaact:  Required  as  indicated.  u»l«ss 
accomplished  previously. 

To  ensure  that  the  Di^  crew  is  »war«  that 
standby  electrical  power  is  not  available, 
accomplish  the  following: 

(a)  Within  105  days  after  the  effective  dale 
of  this  AD.  replace  tfie  white  'EMERG 
CX)Nil.tmS*  anntmciator  screen  on  roof 
panel  XXT  of  the  flight  deck  with  an  amber 
scraan  kn  accordance  vtHh  Corporate  Jets 
Limited  Service  BttlietiA  S8L31-44-3645A. 
dated  IsMiary  15, 1993. 

(b)  An  akoaativ*  method  of  compliance  or 
adjustment  of  the  complioDce  time  that 
provides  an  acceptable  level  of  safety  m^  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-lia,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  snbmit  their  requests  through  an 
appropriate  FAA  Princix>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  totke  Manager.  StMdardizatioB 
BrarKh.ANM-113. 

Note:  fcifonnatioo  coneeraiag  tim  existence 
of  approved  alteiaative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(c)  Special  Bight  pemiits  may  be  issued  ia 
accordance  with  FAR  21.197  and  21.199  to 
opeiate  the  airpboe  to  a  locatioa  where  tbe 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
November  22, 1993. 
Darrell  M.  Pederson. 
Actimg  Udnoger.  Ttamspott  Airptone 
Dincttmte.  Airen^  Cextifiattion  Servica. 
IFR  Doc.  93-29ees  Fikd  ll-2»-03:  MS  am| 
Biumo  coee  4»«e-«^ 


DEPARTMEHT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  47 

[PS-60-03] 

RiNlS45-An«S 

Vaccina  Roor  Stocks  Tai  of  1963 

AQENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  floor  stocks 
tax  on  vaccines  held  on  August  10, 
1993.  These  rales  reflect  changes  to  the 
law  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  The 
temporary  regulations  provide  guidance 
relating  to  the  person  Hable  for  the  tax. 
an  exception  to  the  tax,  and  the  time  for 
reporting  sikI  paying  the  tax.  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
January  28, 1994. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service,  ?SX  Box 
7604,  Ben  Franklin  Stab'on,  room  5228. 
Attn:  CC:DOM:CORP.R  [PS-50-93J. 
Washington.  DC  20044.  In  the 
alternative,  comments  and  requests  may 
be  hand  delivered  to:  CQDGMiCXDRP  Jl 
(PS-50-93).  Internal  Revenue  Service, 
room  5228, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Madden  (202)  622-4537  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  add  a  new 
26  CFR  part  47.  This  document 
proposes  regulations  the  text  of  which  is 
the  same  as  the  text  of  those  temporary 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
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Flexibility  Act  (5  U^.C  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  Internal  Revenue 
Service.  All  comments  will  be  available 
for  public  insjjection  and  copying.  A 
public  hearing  will  be  scheduled  and 
held  upon  written  request  by  any  person 
who  timely  submits  written  comments. 
If  a  pubUc  hearing  is  scheduled,  notice 
of  the  date,  time,  and  place  for  the 
hearing  will  be  pubhshed  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Edward  Madden,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  partidptated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  47 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  47  is 
proposed  to  be  added  to  read  as  follows: 

PART  47— FLOOR  STOCKS  TAXES 
Sutipart  A— (Reserved] 

47.t-l  through  47.1-5    (Reserved) 

Subpart  B— Vaccine  Floor  Stocks  Tax  of 
1903 

Sec 

47.2-1    Scope  of  subparts. 

47.2-2    De&iitions  relating  to  the  vaccine 

flo(H' stocks  tax 
47.2-3    Imposition  of  vaccine  floor  stocks 

tax 
47.2-4    De  minimis  exception  to  vaccine 

floor  stocks  tax. 
47.2-5    Requirements  with  respect  to 

payment  and  return. 
Authority:  26  U.S.C  7805. 

Section  47.2-5  also  issued  tmder 
section  13421(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (107  Stat. 
312).  [The  text  of  this  part  47,  as 


proposed,  is  the  same  as  the  text  of  the 
temporary  regulaticms  published 
elsewhere  in  this  issue  of  the  Federal 
Register.] 

Margaret  Milaer  Richardsan, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  93-28911  Filed  11-22-93;  3:46  pml 
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26  CFR  Part  47 

[PS--i»-03] 
RIN  1545-AR04 

Fuel  Floor  Stocks  Taxes  UrxJer  the 
Omnibus  Budget  Reconciliation  Act  of 
1993 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issiiing  temporary 
regulations  relating  to  the  floor  stocks 
taxes  on  gasoline,  diesel  fuel,  and 
aviation  fuel  held  on  October  1, 1993; 
on  diesel  fuel  held  on  January  1, 1994; 
and  on  commercial  aviation  fuel  held  on 
October  1, 1995.  These  rules  reflect 
changes  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  The  temporary  regulations 

f>rovide  guidance  relating  to  the  persons 
iable  for  the  taxes,  exceptions  to  the 
taxes,  and  the  times  for  reporting  and 
paying  the  taxes.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
January  28, 1994. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  FrankHn  Station,  room  5228, 
Attn:  CCJX)M<X)RPJ?  (PS-49-93), 
Washington,  DC  20044.  hi  the 
alternative,  comments  and  requests  may 
be  hand  delivered  to:  CC:DOM:CORP:R 
(PS-49-93),  Internal  Revenue  Service, 
room  5228, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Madden,  (202)  622-4537  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  amend  26 
CFR  part  47.  This  document  propKKes 
regulations  the  text  of  which  is  the  same 
as  the  text  of  those  temporary 


regulations.  The  preamble  to  the 
tempwary  regulations  explains  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  h  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procediue  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Conunents  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
wrritten  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  Internal  Rwenue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying.  A 
public  hearing  will  be  scheduled  and    . 
held  upon  written  request  by  any  person 
who  timely  submits  written  comments. 
If  a  public  hearing  is  scheduled,  notice 
of  the  date,  time,  and  place  for  ihe 
hearing  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Edward  Madden,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  47 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  47  is 
proposed  to  he  amended  as  follows: 

PART  47— FLOOR  STOCKS  TAXES 

Paragraph  1.  The  authority  citation 
for  part  47  continues  to  read  in  part  as 
follows: 

Authority:  26  VS.C  7805. 

Par.  2.  Subpart  C  is  proposed  to  be 
added  to  read  as  follows: 
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Subpart  C— Fu*l  Floor  Stocks  Tum  Und«r 
ttw  Omnibus  Budget  Rsconcillation  Act  of 
1993 

Sec. 

47.3-1    Scope  of  subpart  C  and  effective 

date. 
47.3-2    Definitions  relating  to  the  floor 

stocks  taxes  under  subpart  C. 
47.3-3    Imposition  of  floor  stocks  tax  on  fuel 

held  on  October  1, 1993. 
47.3-4    Exceptions  to  the  October  1, 1993. 

floor  stocks  tax. 
47.3-5    Requirements  with  respect  to 

payment  and  return  for  the  October  1. 

1993,  floor  stocks  tax. 

47.3-€    hnposition  of  the  January  1, 1994, 

floor  stocks  tax  on  diesel  fuel  held  on 

January  1, 1994. 
47.3-7    Exception  to  the  January  1, 1994, 

floor  stocks  tax. 
47.3-fl    Requirements  with  respect  to 

payment  and  return  for  the  January  1, 

1994,  floor  stocks  tax. 

47.3-9    Imposition  of  the  October  1. 1995, 

floor  stocks  tax  on  commercial  aviation 

fuel  held  on  October  1. 1995. 
47.3-10    Exceptions  to  the  October  1 , 1 995 , 

floor  stocks  tax. 
47.3-11    Requirements  with  respect  to 

payment  and  return  for  the  October  1. 

1995,  floor  stocks  tax. 

(The  text  of  this  subpart  C  of  part  47,  as 

proposed,  is  the  same  as  the  text  of  the 

temporary  regulations  pubhshed 

elsewhere  in  this  issue  of  the  Federal 

Register.) 

Margaret  Miiner  Richardson. 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  93-28912  Filed  11-22-93;  3;46  pm] 
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ENVIRONME^frAL  PROTECTION 
AGENCY 

40CFRPart52 

[PA  19-1-5500;  /U1-fRL-4807-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Stage  II  Vapor  Recovery 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  two  actions 
in  this  document.  The  first  is  a  proposed 
limited  approval/Umited  disapproval  of 
a  revision  to  the  Pennsylvania  State 
ImplementaUon  Plan  (SIP)  submitted  by 
the  Commonwealth  of  Pennsylvania. 
This  revision  establishes  and  requires 
the  use  of  Stage  II  vapor  recovery  at 
gasoline  dispensing  facilities  in  ozone 
nonattainment  areas  classified  as 
moderate,  serious,  or  severe  in  the 
Commonwealth.  The  second  is  a 
proposed  approval  of  the  Pennsylvania 
Stage  n  regulation  as  supplemented  by 


Section  6.7  (b).  (c).  and  (h)  and  Section 
17(2)  of  the  Pennsylvania  Air  Pollution 
Control  Act,  as  amended  on  June  29, 
1992.  The  intended  effect  of  this 
document  is  to  propose  (a)  limited 
approval/limited  disapproval  of  the 
Pennsylvania  regulation  requiring  Stage 
II  vapor  recovery  gasoline  dispensing 
facilities  (Chapter  129.82),  and  (b) 
approval  of  the  Pennsylvania  regulation. 
Chapter  129.82,  as  supplemented  with 
Section  6.7  (b),  (c),  and  (h)  and  Section 
17  (2)  of  the  Pennsylvania  Air  Pollution 
Control  Act,  as  amended  on  June  29, 
1992. 

DATES:  Comments  must  be  received  on 
or  before  December  29, 1993. 
AOOflESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director;  Air, 
Radiation,  and  Toxics  Division;  U.S. 
Environmental  Protection  Agency, 
Region  III;  841  Chestnut  Building; 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  HI.  841  Chestnut  Building, 
Philadelphia,  PA  19107;  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460, 
Attention:  Jerry  Kurtzweg;  and 
Commonwealth  of  Permsylvania 
Department  of  Environmental  Resources 
Bureau  of  Air  Quality  Control,  P.O.  Box 
8468,  400  Market  Street,  Harrisburg.  PA 
17105-8468. 

FOfl  FURTHER  INFORMATICS  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  address  indicated  in  the 
ADDRESSES  section. 

SUPPLEMENTARY  INFORMATION:  On  March 
4, 1992,  the  Pennsylvania  Department  of 
Environmental  Resources  (PADER) 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  Stage  II 
vapor  recovery.  This  submittal  by 
Pennsylvania  responds  to  the  Clean  Air 
Act  requirement  that  States  with 
moderate,  serious,  and  severe  ozone 
nonattainment  areas  submit  regulations 
for  Stage  II  vapor  recovery  by  November 
15,  1992.  In  Pennsylvania,  these  areas 
are  the  Pittsburgh  moderate  ozone 
nonattainment  area,  the  Reading 
moderate  ozone  nonattainment  area, 
and  the  Philadelphia  severe  ozone 
nonattainment  area.  The  Pennsylvania 
revision  consists  of  a  regulation  that 
requires  gasoline  dispensing  facilities  in 
moderate,  serious,  and  severe  ozone 
nonattainment  areas  in  Pennsylvania  to 
install  and  use  Stage  II  vapor  recovery 
according  to  the  following  schedule: 

For  facilities  that  commenced 
construction  after  November  15, 1990. 
compliance  with  the  regulation  is 


required  by  August  8. 1992.  (six  months 
after  adoption  of  the  Pennsylvania 
regulation). 

For  facilities  that  dispense  more  than 
100,000  gallons  of  gasoline  per  month, 
based  on  the  average  monthly  sales  for 
the  2-year  period  immediately 
preceding  February  8, 1992,  compliance 
with  the  regulation  is  required  by 
February  8, 1993  (one  year  after 
adoption  of  the  Pennsylvania 
regulation). 

All  other  facilities  that  dispense  more 
than  10,000  gallons  of  gasoline  per 
month  are  required  to  comply  by 
February  8, 1994  (two  years  after 
adoption  of  the  Pennsylvania 
regulation). 

A  separate  provision  specifically  for 
the  Philadelphia  severe  ozone 
nonattainment  area  requires  gasoline 
dispensing  facilities  with  annual 
throughputs  of  greater  than  10.000 
gallons  to  install  Stage  II  vapor  recovery 
equipment  immediately  upon  addition 
or  replacement  of  one  or  more 
imderground  storage  tanks  if  such 
addition  or  replacement  commenced 
after  February  8.  1992. 

The  DER  regulation  states  that 
independent  small  business  marketers 
of  gasoline  as  defined  by  section  305  of 
the  CAA  are  exempt  if  their  monthly 
throughput  is  less  than  50,000  gallons. 
These  schedules  and  requirements  are 
consistent  with  the  CAAA  requirements. 

Background 

I.  Pennsylvania  Regulation,  Chapter 
129.82 

The  Pennsylvania  Stage  11  regulation 
does  not  meet  all  of  the  requirements 
contained  in  EPA's  October  1991  Stage 
II  guidance  document  for  enforcement 
and  EPA's  technical  guidance 
documents  (EPA-450/3-91-022a  and 
EPA-450/3-91-022b).  Specifically,  the 
Pennsylvania  regulation  does  not 
require  that  subject  gasoline  dispensing 
facilities  pass  functional  testing 
requirements  for  the  newly  installed 
Stage  II  vapor  recovery  equipment,  or 
that  facilities  be  re-tested  when 
suspected  of  violations  or  as  a  follow-up 
to  a  violation,  or  that  recertification  of 
the  facility  occur  every  fifth  year  or 
upon  major  facility  modification 
(defined  as  a  75%  or  greater  equipment 
change),  whichever  comes  first.  The 
functional  testing  includes  performance 
of  the  Liquid  Blockage  Test,  the  Leak 
Test,  and  tl}e  Dynamic  Backpressure 
Test,  all  of  which  are  described  in  the 
guidance  documents,  referenced  above. 
The  EPA  Stage  II  guidance  documents 
also  describe  inspection  fi^quency 
requirements  and  facility  training 
requirements.  These  latter  requirements 
must  be  included  in  the 
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Commonwealth's  compliance  manual  or 
other  enforceable  document  which  is 
referenced  by  the  regulation  and 
incorporated  into  the  Pennsylvania  SIP. 

The  Pennsylvania  regulation  requires 
applicable  gasoline  dispensing  facilities 
to  use  a  Stage  II  vapor  recovery  system 
that  collects  at  least  90%  by  wei^t  of 
the  vapors  displaced  or  drawn  from  a 
vehicle  fuel  tank  during  refueling  or  a 
higher  percent  reduction  required  by 
EPA  under  section  182  of  the  CAAA. 
Pennsylvania  proposed  the  Stage  II 
vapor  recovery  regulations  in  June  1990. 
prior  to  enactment  of  the  1990  Clean  Air 
Act  Amendments.  Between  the  time  of 
initial  proposal  and  the  adoption  of  the 
Pennsylvania  Stage  D  regulation.  EPA 
issued  its  Stage  U  guidance.  This 
guidance,  among  other  requirements, 
requires  95%  control  of  the  vapors 
displaced  during  the  refueling  of  a 
motor  vehicle. 

The  Pennsylvania  Stage  11  regulation 
is  also  deficient  in  that  it  does  not 
specifically  require  that  the  Stage  II 
equipment  installed  and  used  in  the 
Commonwealth  is  certified  by  the 
California  Air  Resources  Board  (CARB) 
or  is  equivalent  to  such  certification. 
The  above  mentioned  requirement  to 
change  the  emission  control  from  90% 
to  95%  is  not  as  critical  if  the 
certification  specifications  require 
CARB  certified  equipment  since  this 
equipment  is  expected  to  obtain  95% 
control.  Each  of  these  deficiencies, 
pertaining  to  functional  testing  and 
certification  requirements  must  be 
corrected  in  order  for  EPA  to  fully 
approve  the  DER  Stage  n  regulation. 

//.  Pennsylvania  Air  Pollution  Control 
Act,  Stage  U  Requirements 

On  June  29, 1992.  the  Pennsylvania 
Senate  passed  the  Pennsylvania  Air 
Pollution  Control  Act  (Senate  Bill  No. 
1650).  This  legislation  was  signed  and 
made  effective  on  July  9, 1992.  The 
legislation  includes  all  the  language  of 
the  Pennsylvania  DER  Stage  II 
regulation  plus  the  necessary  functional 
testing  and  certification  requirements 
and  emission  control  requirements. 
Specificaliy,  the  requirements 
pertaining  to  Stage  II  in  the  legislation 
differ  from  the  Pennsylvania  Stage  11 
regulation  in  two  major  ways.  The  first 
is  that  it  corrects  the  deficiencies  in  the 
Stage  II  regulation  by  requiring  that  the 
functional  testing  and  certification 
requirements  and  emission  control 
requirements  based  on  EPA's  guidance 
is  to  be  used.  Specifically.  Section  6.7 
(h)  of  the  Pennsylvania  Senate  Bill  No. 
1650,  Session  of  1992,  states  that  the 
functional  testing  and  certification 
requirements  to  be  used  in 
Pennsylvania's  regulation  are  those 


located  in  EPA's  guidance  documents 
developed  under  section  182  of  the 
Clean  Air  Act  for  areas  classified  as 
moderate,  serious,  severe,  or  extreme 
ozone  nonattainment.  The  second  is  that 
it  extends  the  final  compliance  dates  for 
the  applicable  sources  built  after 
November  15. 1990  to  May  15, 1993  (six 
months  from  the  effective  date  of  the 
legislation),  fw  facilities  dispensing 
greater  than  100,000  gallons  per  month 
to  November  15, 1993  (one  year  from 
the  effective  date  of  the  legislation),  and 
for  all  other  facilities  to  November  15, 
1994  (two  years  from  the  effective  date 
of  the  legislation).  Section  17(2)  made 
Section  6.7  of  the  legislation  effective  on 
November  15, 1992.  The  compliance 
dates  in  the  DER  Stage  II  regulation 
allow  the  last  group  of  affected  sources 
up  to  February  8, 1994  to  comply  with 
the  regulation  (two  years  from  the 
effective  date  of  the  regulation). 

The  Clean  Air  Act  requires  that  States 
adopt  and  submit  to  EPA  Stage  II  vapor 
recovery  regulations  by  November  15. 
1992.  The  Stage  11  regulations  are  to 
require  that,  within  6  months  af^er  the 
adoption  date  of  the  regulation  (but  no 
later  than  May  15,  1993).  gasoline 
dispensing  facilities  which  were 
constructed  after  November  15. 1990. 
comply  with  the  Stage  II  vapor  recovery 
requirements.  In  addition,  within  one 
year  after  the  adoption  date  of  the 
regulation  (but  no  later  than  November 
15. 1993).  gasohne  dispensing  facilities 
which  dispense  at  least  100,000  gallons 
of  gasoline  per  month,  based  on  average 
monthly  sales  for  the  two  year  period 
before  the  adoption  date  comply  with 
the  Stage  n  requirements.  Within  two 
years  after  the  adoption  date  of  the 
regulation  (but  no  later  than  November 
15. 1994).  all  other  gasoline  dispensing 
facilities  are  required  to  comply  with 
the  Stage  II  vapor  recovery 
requirements.  Although  the  compliance 
dates  in  the  Pennsylvania  DER  Stage  II 
regulations  and  the  Pennsylvania 
legislation  are  different,  they  are  both 
consistent  with  the  Clean  Air  Act 
requirements. 

If  the  Pennsylvania  legislation.  Senate 
Bill  No.  1650.  when  formally  submitted, 
is  substantially  changed  in  areas  other 
than  those  identified  in  this  notice.  EPA 
will  evaluate  those  changes  and  may 
publish  another  notice  of  proposed 
rulemaking.  If  no  substantial  changes 
are  made  other  than  those  areas  cited  in 
this  notice,  EPA  will  publish  a  Final 
Rulemaking  Notice  on  the  revisions. 
The  final  rulemaking  action  by  EPA  will 
occur  only  after  the  SIP  revision  has 
been  adopted  by  the  State  and 
submitted  formally  to  EPA  for 
incorporation  into  the  SEP. 


Since  the  compliance  dates  in  the 
DER  Stage  II  regulation  differ  from  those 
in  the  Pennsylvania  legislation,  EPA  is 
soliciting  comment  on  the  compUance 
dates  in  the  DER  regulation  and  on  the 
more  distant  compliance  dates  in  the 
Pennsylvania  legislation.  If.  between 
this  proposed  rulemaking  notice  and 
preparation  of  the  final  rulemaking 
notice.  Pennsylvania  supplements  its 
Stage  n  regulation  by  submitting  Section 
6.7  (b).  (c).  (h).  and  secUon  17(2)  of  the 
Stage  II  portion  of  the  Pennsylvania  Air 
Pollution  Control  Act  (Senate  Bill  No. 
1650)  as  a  SIP  revision.  EPA  will 
approve  the  Stage  II  vapor  recovery 
requirements  of  the  legislation  as  a 
supplement  to  the  DER  Stage  II 
regulation,  including  the  more  distant 
compliance  dates  and  the  specific 
testing,  certification  and  emission 
control  requirements.  EPA  is  proposing 
to  approve  the  compliance  dates  in  the 
legislation  and  the  specific  functional 
testing  and  certification  requirements  in 
that  legislation  in  addition  to  the  DER 
Stage  II  regulation.  Chapter  129.82, 
without  further  proposal  in  the  Federal 
Register.  If  Pennsylvania  chooses  to 
submit  the  legislation  as  a  supplement 
to  the  DER  Stage  11  regulations,  the  SIP 
submittal  of  the  legislation  should  be 
limited  to  those  paragraphs  cited  above. 
If  Pennsylvania  does  not  submit  any 
additional  regulation  or  legislation  to 
correct  the  deficiencies  in  its  DER  Stage 
n  regulation  prior  to  final  rulemaking, 
EPA  will  complete  its  rulemaking  action 
on  the  March  4. 1992  SIP  revision 
request.  The  consequence  of  a  final 
limited  disapproval  of  this  regulation 
will  be  that  within  18  months  of  the 
final  limited  disapproval,  EPA  will  be 
able  to  begin  the  sanctions  process 
under  section  179  of  the  Act. 

EPA  recognizes  that  the  Pennsylvania 
legislation  is  now  effective  and 
enforceable  in  the  Commonwealth. 
Therefore,  although  this  legislation  has 
not  been  submitted  to  EPA.  EPA  is 
structuring  today's  proposal  to  include 
the  possibility  of  approving  the  DER 
Stage  n  regulation  and  disapproving  the 
DER  Stage  n  regulation  for  the  limited 
purpose  of  allowing  Pennsylvania  the 
opportunity  to  correct  its  Stage  II 
regulation,  or  fully  approving  the  DER 
Stage  II  regulation  with  the  functional 
testing  and  certification  requirements  of 
Section  6.7  (h)  and  the  compliance  dates 
in  Section  6.7  (b)  and  (c)  and  Section  17 
(2)  of  the  legislation  as  a  supplement  to 
the  DER  regulation. 

Further  details  pertaining  to  this 
proposed  limited  approval/limited 
disapproval  action  can  be  found  in  the 
accompanying  Technical  Support 
Document. 
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EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  In  particular, 
EPA  is  soliciting  comment  on  the 
limited  approval  of  the  DER  Stage  II 
regulation  alone  and  on  the 
approvability  of  the  DER  Stage  n 
regulation  as  supplemented  and 
modified  by  the  Pennsylvania 
legislation,  if  that  legislation  is  formally 
submitted  to  EPA  prior  to  the  final 
rulemaking  of  the  DER  Stage  D 
regulation.  These  comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document. 

Proposed  Action 

EPA  is  proposing  two  actions  in 
today's  notice.  The  first  is  a  proposed 
limited  approval/limited  disapproval  of 
the  Pennsylvania  DER  Stage  II 
regulation.  Chapter  129.82.  The  second 
is  a  proposed  approval  of  the 
Pennsylvania  Stage  II  regulation  as 
supplemented  by  Section  6.7  (b).  (c),  (h). 
and  Section  17(2)  of  the  Pennsylvania 
Air  Pollution  Control  Act.  as  amended 
on  June  29, 1992. 

/.  Proposed  Limited  Approval/ 
Disapproval 

EPA  believes  that  it  is  warranted  in 
proposing  a  limited  approval  of  the 
Pennsylvania  Stage  II  regulation  because 
such  approval  would  strengthen  the  SIP. 
The  DER  Stage  II  regulation,  however, 
does  not  meet  all  applicable 
requirements  under  part  D  of  the  CAAA. 
and  thus,  EPA  cannot  grant  full 
approval  of  this  regulation  pursuant  to 
section  110(k)(3).  Also,  because  the 
submitted  regulation  is  not  composed  of 
separable  parts  that  meet  all  the 
applicable  requirements  of  the  CAAA. 
EPA  cannot  grant  partial  approval  of  the 
regulation  pursuant  to  section  110(k)(3). 
EPA  may.  however,  grant  a  limited 
approval  of  the  submitted  regulation 
under  section  110(k)(3)  in  light  of  EPA 's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
strengthen  the  SIP.  Thus,  in  order  to 
strengthen  the  SIP.  EPA  is  proposing  a 
limited  approval  of  Pennsylvania's 
Stage  II  vapor  recovery  regulation. 
Chapter  129.82,  under  section  110(k)(3) 
and  301(a)  of  the  CAAA.  The  approval 
is  limited  in  the  sense  that  the 
regulation  is  not  being  fully  approved 
under  110(k)(3)  and  Part  D  of  the  CAAA 
since  it  does  not  meet  the  section 
182(a)(2)(A)  requirement  found  under 
part  D  of  the  CAAA.  Under  section 
182(b)(3)(A),  States  with  moderate  and 
worse  ozone  nonattainment  areas  are 


required  to  submit  their  SIP  revisions  to 
EPA  by  November  15, 1992.  Since 
Pennsylvania  did  not  submit,  by 
November  15, 1992,  additional  changes 
to  the  Stage  II  regulation  in  order  to 
make  it  fully  approvable,  EPA  is 
required  to  also  propose  a  limited 
disapproval  of  the  Pennsylvania  DER 
Stage  n  regulation  because  it  is  missing 
the  functional  testing  and  certification 
as  well  as  sufficient  emission  control 
requirements  necessary  for  full  approval 
of  the  regulation.  Under  section 
179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
1 10(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  at  the  time  EPA  publishes  final 
notice  of  this  disapproval.  Moreover,  the 
final  disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c). 

//.  Proposed  Approval  of  Chapter  129.82 
as  Supplemented  by  Section  6.7  (b).  (c), 
(h),  and  Section  17(2)  of  the 
Pennsylvania  Legislation 

Due  to  circumstances  surrounding  the 
enforceability  of  the  Stage  II  regulation, 
EPA  is  structuring  today's  proposal  to 
include  approving  the  DER  Stage  II 
regulation  (Chapter  129.82)  with  the 
functional  testing  and  certification 
requirements  of  Section  6.7(h)  and  the 
compliance  dates  in  Section  6.7  (b)  and 
(c)  and  Section  17  (2)  of  the  legislation 
as  a  supplement  to  the  DER  regulation. 
As  stated  above,  the  legislation  has  not 
been  formally  submitted  to  EPA,  and 
EPA  will  not  delay  its  rulemaking  action 
on  the  March  4, 1992  DER  Stage  II 
regulation  SIP  submittal.  Therefore,  if 
the  legislation  is  not  formally  submitted 
to  EPA  prior  to  final  rulemaking  of  the 
March  4, 1992  SIP  submittal.  EPA  will 
complete  its  rulemaking  action  on  the 
March  4, 1992  submittal  without  further 
consideration  of  the  Pennsylvania 
legislation. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
Janjiary  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  fi-om 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  section 
110(a)(2)(A)-{K),  110(a)(3),  and  part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Fait  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
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Dated:  September  10, 1993. 
W.T.  Wisniewski. 

Acting  Regional  Administrator,  Region  HI. 
IFR  Doc.  93-29141  Filed  11-26-93;  8:45  am) 

BiLUNO  COOe  6S6»-60-P 


40CFRPart52 
[PA2ft-1-6903;  A-1-FRL-47W-6] 

Approval  And  Promulgation  Of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania; 
Oxygenated  Gasoline  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  state  implementation  plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  establishes  and  requires  the 
implementation  of  an  oxygenated 
gasoline  program  in  the  Pennsylvania 
portion  of  Philadelphia  Consolidated 
Metropolitan  Statistical  Area  (CMSA). 
This  SIP  revision  was  submitted  to 
satisfy  the  Clean  Air  Act  Amendments 
of  1990  (the  Act)  which  requires  all 
carbon  monoxide  nonattainment  areas 
with  a  design  value  of  9.5  part  per 
million  (ppm)  or  greater  based  generally 
on  1988  and  1989  air  quality  monitoring 
data  to  implement  an  oxygenated 
gasoline  program.  The  intended  effect  of 
this  action  is  to  propose  approval  of  the 
oxygenated  gasoline  program.  This 
action  is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  December  29, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IH,  841  Chestnut  Building, 
Philadelphia.  PA  19107  and  the 
Commonwealth  of  Pennsylvania, 
Department  of  Environmental 
Resources,  Bureau  of  Air  Quality 
Control,  P.O.  Box  8468, 400  Market 
Street,  Harrisburg,  PA  17105. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kelly  L  Bunker.  (215)  597-4554. 
SUPM^MENTARY  INFORMATION: 
I.  Introduction 

Motor  vehicles  are  significant 
contributors  of  carbon  monoxide 


emissions.  An  important  measure 
toward  reducing  these  emissions  is  the 
use  of  cleaner-burning  oxygenated 
gasoline.  Extra  oxygen  enhances  fuel 
combustion  and  helps  to  offset  fuel-rich 
operating  condidons,  particularly 
during  vehicle  starting,  which  are  more 
prevalent  in  the  winter. 

Section  211(m)  of  the  Act  requires 
that  various  states  submit  revisions  to 
their  SIPs,  and  implement  oxygenated 
gasoline  programs  by  no  later  than 
November  1, 1992.  This  requirement 
applies  to  all  states  with  carbon 
monoxide  nonattainment  areas  with 
design  values  of  9.5  parts  per  million  or 
more  based  generally  on  1988  and  1989 
air  quality  monitoring  data.  Each  state's 
oxygenated  gasoline  program  must 
require  gasohne  for  the  specified  control 
area(s)  to  contain  not  less  than  2.7 
percent  (%)  oxygen  by  weight  during 
that  portion  of  the  year  in  which  the 
areas  are  prone  to  high  ambient 
concentrations  of  carbon  monoxide. 
Under  section  211(m}(2),  the  oxygenated 
gasoline  requirements  are  to  generally 
cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  the  CMSA  or  the 
Metropolitan  Statistical  Area  (MSA)  in 
which  the  nonattainment  area  is 
located.  Under  section  211(m)(2),  the 
length  of  the  control  period,  to  be 
established  by  the  EPA  Administrator, 
shall  not  be  less  than  four  months  in 
length  unless  a  state  can  demonstrate 
that,  because  of  meteorological 
conditions,  a  reduced  control  period 
will  assure  that  there  will  be  no  carbon 
monoxide  exceedances  outside  of  such 
reduced  period.  EPA  announced 
guidance  on  the  establishment  of 
control  periods  by  area  in  the  Federal 
Register  on  October  20, 1992.  • 

In  addition  to  the  guidance  on 
establishment  of  control  period  by  area, 
EPA  has  issued  additional  guidance 
related  to  the  oxygenated  gasoline 
program.  On  October  20, 1992,  EPA 
announced  the  availability  of 
oxygenated  gasoline  credit  program 
guidelines  in  the  Federal  Register.  2 
Under  a  credit  program,  marketable 
oxygen  credits  may  be  generated  from 
the  sale  of  gasoline  with  a  higher  oxygen 
content  than  is  required  (i.e.  an  oxygen 
content  greater  than  2.7%  by  weight). 
These  oxygen  credits  may  be  used  to 
offset  the  sale  of  gasoline  with  a  lower 
oxygen  content  than  is  required.  Where 
a  credit  program  has  been  adopted. 
EPA's  guidelines  provide  that  no  gallon 

'  See  "Guidelines  for  Oxygenated  Gasoline  Credit 
Programs  and  Guidelines  on  Establishment  of 
Control  Periods  under  section  2ll(m)  of  the  Clean 
Air  Act  as  Aroended-Notice  of  Availability,**  57  FR 
47853  (October  20, 1992). 

J  See  foonote  1.  EPA  has  issued  guidelines  for 
credit  programs  ander  section  211(ra)(5)  of  the  Act. 


of  gasoline  should  contain  less  than 
2.0%  oxygen  by  weight. 

EPA  issued  labeling  regulations  under 
secUon  211(m)(4)  of  the  Act.  These 
labeling  regulations  were  published  in 
the  Federal  Register  on  October  20. 
1992.3 

9 

11.  Background 

Part  of  Philadelphia  County  in  the 
Commonwealth  of  Pennsylvania  is 
designated  nonattainment  for  carbon 
monoxide  and  classified  as  moderate 
with  a  design  value  of  11.6  ppm.  based 
on  1988  and  1989  data.  Under  section 
211{m)  of  the  Act,  the  Commonwealth 
of  Pennsylvania  was  required  to  submit 
a  revised  SIP  luider  section  110  and  part 
D  of  title  I  of  the  Act  by  November  15, 
1992  which  included  an  oxygenated 
gasoline  program  for  the  Pennsylvania 
portion  of  the  Philadelphia  CMSA.  The 
counties  in  Pennsylvania  which  are 
impacted  by  this  program  are  Bucks, 
Chester,  Delaware,  Montgomery  and 
Philadelphia. 

On  November  12, 1992  the 
Commonwealth  of  Pennsylvania 
submitted  a  revision  to  its  SIP  for  an 
oxygenated  gasoline  program.  The 
revision  included  revisions  to  25  PA 
Code  Chapter  121,  General  Provisions, 
section  121.1  Definitions,  and  the 
additions  of  section  126.1  Oxygenate 
Content  of  Gasohne  to  25  PA  Code 
Chapter  126.  Standards  for  Motor  Fuels. 
These  regulatory  revisions  were  adopted 
by  the  Commonwealth  on  June  16. 1992. 
On  February  16. 1993  an  amendment  to 
the  November  12, 1992  SIP  revision  was 
officially  submitted  to  EPA.  The 
amendment  corrected  a  typographical 
error  in  25  PA  Code  Chapter  121, 
section  121.1  in  the  definition  of 
"oxygenated  gasoline".  The  corrected 
version  of  the  definition  was  adopted  by 
the  Commonwealth  on  October  24. 
1992.  EPA  summarizes  its  analysis  of 
the  state  submittal  below.  A  more 
detailed  analysis  of  the  state  submittal 
is  contained  in  a  Technical  Support 
Document  (TSD)  dated  June  15. 1993, 
which  is  available  from  the  Region  III 
office  listed  in  the  Addresses  section  of 
this  document. 

in.  EPA'S  Analysis  of  Pennsylvania's 
Oxygenated  Gasoline  Program 

As  discussed  above,  section  211(m)(2) 
of  the  Act  requires  that  gasoline  sold  or 
dispensed  for  use  in  the  specified 
control  areas  contain  not  less  than  2.7% 
oxygen  by  weight.  Under  section 
211(m)(5),  the  EPA  AdminisU-ator 


'  See  •■Notice  of  Final  Oxygenated  Fuels  labeling 
Regulations  under  section  2n(m)  of  the  Clean  Air 
Act  as  Amendedr-Notice  of  Final  Rulemaking.'*  57 
FR  47769.  The  labeling  regulations  may  be  found 
•t  40  CFR  part  80,  $  80.35. 
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issued  guidelines  for  credit  programs 
allowing  the  use  of  marketable  oxygen 
credits.  The  Commonwealth  of 
Pennsylvania  has  elected  to  adopt  a 
regulation  allowing  the  use  of 
marketable  oxygen  credits  and 
establishing  a  2.0%  minimum  oxygen 
content.  Under  EPA's  credit  program 
guidelines,  all  gasoline  sold  or 
dispensed  during  the  control  period  by 
each  control  area  responsible  party 
(CAR  or  Blender  CAR)  *  must  contain  an 
average  oxygen  content  of  not  less  than 
2.7%  by  weight.  The  Commonwealth  of 
Pennsylvania  has  adopted  this  type  of 
oxygen  content  provision.  The  following 
sections  of  this  document  address  some 
specific  elements  of  the  state's 
submittal.  Parties  desiring  more  specific 
information  should  consult  the  TSD. 

Applicability  and  Program  Scope 

Section  211(m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  based  on  air  quality  monitoring 
data  and  established  by  the  EPA 
Administrator.  The  Commonwealth  of 
Pennsylvania  has  established  a 
November  1  to  February  29  control 
period  which  is  consistent  with  the  EPA 
guidance. 

All  gasoline  sold  or  dispensed  for  use 
within  a  given  control  area  and  during 
a  given  control  period  must  comply 
with  the  average  2.7%  oxygen  content 
requirement  and  must  contain  not  less 
than  2.0%  oxygen  by  weight. 
Marketable  oxygen  credits  may  only  be 
used  or  traded  within  the  boundaries  of 
the  control  area  in  which  they  were 
created,  and  only  during  the  applicable 
control  period.  The  Pennsylvania 
regulation  complies  with  these 
guidelines. 

Section  211(m)(2)  requires  that  the 
oxygenated  gasoline  program  apply  to 
all  gasoline  sold  or  dispensed  in  the 
larger  of  the  CMSA  or  MSA  in  which 
the  nonattainment  area  is  located.  The 
Commonwealth  of  Pennsylvania's 
oxygenated  gasoline  regulations  require 
oxygenated  gasoline  to  be  sold  in 
Pennsylvania  portion  of  the 
Philadelphia  CMSA.  which  is  consistent 
with  the  requirements  of  section 
211(m)(2)  of  the  Act.  Specifically,  the 


*  EPA»  October  20.  1992  guideline*  define  « 
"Control  Area  Responsible  party."  or  CAR.  as  a 
person  who  owu  oxygenated  gasoline  which  is 
sold  or  dispensed  from  a  control  area  terminal.  EPA 
also  has  a  separate  definition  for  a  "Blended  CAR" 
as  a  person  who  owns  oxygenated  gasoline  which 
is  sold  Of  dispensed  from  a  control  area  oxygenate 
blending  facility.  A  Blender  CAR  Is.  In  general,  a 
party  downstream  from  a  terminal  who  blend* 
oxygenate*  into  gasoline  or  who  otherwise  change* 
the  oxygen  content  of  gasoline  intended  for  use  in 
a  control  area.  Unless  otherwise  noted,  the  use  of 
the  term  "CAK"  In  ihi*  notice  refers  to  both  CARs 
and  Blender  CAR*. 


Pennsylvania  regulation  requires 
oxygenated  gasoline  to  be  sold  in  the 
counties  of  Bucks,  Chester.  Delaware. 
Montgomery  and  Philadelphia  which 
make  up  the  Pennsylvania  portion  of  the 
Philadelphia  CMSA. 

Registration  and  Reporting 
Requirements 

EPA's  credit  program  guidelines 
specify  that  all  parties  intending  to  trade 
marketable  oxygen  credits  should 
register  with  the  state  at  least  30  days  in 
advance  of  each  control  season.  The  30 
day  time  period  is  intended  to  allow  the 
state  flexibility,  and  is  a  suggested 
provision.  Upon  acceptance,  Contiol 
Area  Responsible  Party  » (CAR) 
Identification  numbers  .should  be  issued 
by  the  state.  EPA  guidelines  specify  that 
no  party  should  be  allowed  to  generate, 
trade,  buy  or  sell  credits  without  a  CAR 
identification  number. 

The  Commonwealth  of  Pennsylvania's 
registration  requirements  state  that  all 
parties  intending  to  trade  marketable 
oxygen  credits  shall  submit  an 
application  to  the  Commonwealth  at 
least  3  months  prior  to  the  start  of  the 
control  period.  The  Pennsylvania 
regulation's  registration  requirements 
satisfy  EPA's  guidance. 

EPA  has  also  specified  that  records 
should  be  retained  by  all  parties  in  the 
gasoline  distribution  system.  EPA's 
guidelines  impose  the  following 
responsibilities  on  various  parties  in  the 
gasoline  industry.  Persons  who  produce 
or  import  gasoline  (refiners  and 
importers)  are  responsible  for  assuring 
that  the  gasoline  is  tested  and  that  the 
accompanying  documentation 
accurately  reflects  oxygen  content. 
Persons  who  transport,  store,  or  sell 
gasoline  (refiners,  importers,  blenders, 
distributors,  resellers,  retailers,, 
wholesale  purchaser-consumers)  have 
various  responsibilities  associated  with 
assuring  that  only  oxygenated  gasoline 
is  sold  or  dispensed  for  use  in  control 
areas.  Terminal  owners  and  operators 
are  responsible  for  assuring  that  the 
oxygen  content  of  the  gasoline  they 
receive,  handle,  or  dispense  is  accurate. 
Retailers  and  wholesale  purchaser- 
consumers  are  responsible  for  assuring 
that  gasoline  intended  for  sale  during 
the  control  period  contains  at  least  2.0% 
oxygen  by  weight. 

According  to  EPA's  guidance,  all 
parties  in  the  gasoline  distribution 
network  who  are  located  or  do  business 
within  a  control  area,  and  whose 
product  is  eventually  sold  into  the 
control  area  for  ultimate  use,  should  be 
required  to  keep  records  concerning 
certain  day-to-day  activities.  Under 


these  guidelines,  refiners  and  importers 
should  be  required  to  keep  a  copy  of  all 
the  tests  that  are  performed  on  batches 
of  gasoline  prior  to  shipment,  as  well  as 
copies  of  the  bills  of  lading  or  transfer 
documents  for  each  batch.  Carriers  and 
distributors  should  be  required  to  keep 
copies  of  the  documents  which 
accompany  every  batch  of  gasoline  their 
employees  handle.  Terminal  owners 
and  operators  and  CARs  and  blender 
CARs  should  be  required  to  keep 
records  of  both  the  gasoline  they  receive 
from  upstream  parties,  as  well  as  copies 
of  all  tlie  tests  performed  and  recorch 
created  before  the  gasoline  was 
transferred  to  a  downstream  party. 

Pennsylvania's  recordkeeping 
requirements  for  all  parties  comply  with 
EPA  guidelines  on  recordkeeping. 

EPA  guidelines  also  require  that  CARs 
commission  an  annual  attest 
engagement*,  performed  by  either  an 
internal  auditor  or  independent 
Certified  Public  Account  (CPA).  The 
guidelines  also  specify  that  the 
standardized  forms,  specifying  agreed- 
upon  procedures  for  the  conduct  of  the 
attest  engagement,  for  use  by  the 
internal  auditor  or  CPA  be  provided  by 
the  state. 

The  Pennsylvania  regulations  require 
each  CAR  and  blender  CAR  to  conduct 
or  have  conducted  an  attest  engagement 
at  the  end  of  the  control  period.  The 
Commonwealth's  regulation  requires 
that  the  attest  engagement  report  be 
submitted  to  the  Commonwealth  within 
60  days  after  the  end  of  the  control 
period.  Pennsylvania  has  developed  and 
provided  a  standardized  report  form  for 
use  by  the  internal  auditor  or  CPA.  The 
Pennsylvania  regulation  complies  with 
EPA  guidance  on  attest  engagements. 

Prohibited  Activities 

EPA's  credit  program  guidelines 
contain  provisions  designed  to  ensure 
that  gasoline  that  fails  to  meet  the  2.0  % 
by  weight  minimum  oxygen  content 
requirement  is  not  available  for  use 
within  a  control  area.  Generally,  CARs 
or  blender  CARs  may  not  transfer 
gasoline  for  use  in  a  control  area  that 
contains  less  than  the  minimum  percent 
of  oxygen  by  weight  to  parties  who  are 
not  themselves  registered  as  CARs  or 
blender  CARs.  Under  EPA's  credit 
program  guidelines,  regulated  parties, 
including  refiners,  importers,  oxygenate 


>  See  footnote  6. 


•  When  an  averaging  program  is  implemented, 
each  CAR  and  Blender  CAR  should  be  required  to 
submit  reports  to  the  sUtes  detailing  certain 
activities  during  the  control  period.  Information 
should  be  included  specifying  the  following:  The 
volume*  of  gasoline  bought,  sold  and  transferred: 
volumes  and  types  of  oxygenate*  bought,  sold,  and 
transferred:  number  of  credits  tMught.  sold  or 
transferred:  and  a  detailed  demonstration  of  how 
credits  were  calculated. 
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blenders,  carriers,  distributors,  or 
resellers  may  not  fail  to  comply  with 
recordkeeping  requirements. '  The 
Pennsylvania  regulation  complies  with 
EPA's  guidelines  on  these  prohibited 
activities. 

Transfer  Documents 

EPA's  credit  program  guidelines 
specif  that  transfer  documents  should 
include  the  following  information:  Date 
of  the  transfer,  name  and  address  of  the 
transferor,  name  and  address  of  the 
transferee,  the  volume  of  gasoline  which 
is  being  transferred,  the  proper 
identification  of  the  gasoline  as 
oxygenated  or  nonoxygenated.  the 
location  of  the  gasoline  at  the  time  of 
the  transfer,  the  type  of  oxygenate,  and 
for  transfers  upstream  of  the  control  area 
terminal  and  for  transfers  between 
CARs,  include  the  oxygen  content  by 
weight  and  the  oxygenate  volume  of  the 
gasoline.  Records  are  to  be  kept  in  a 
location  where  they  are  available  for 
state  review. 

The  Pennsylvania  regulation  complies 
with  the  EPA  transfer  doamient 
guidelines. 

Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  EPA  recommends  that 
states  visit  at  least  20%  of  regulated 
parties  during  a  given  control  period. 
Inspections  should  consist  of  product 
sampling  and  record  review.  In 
addition,  each  state  should  devise  a 
comprehensive  penalty  schedule. 
Penalties  should  reflect  the  severity  of  a 
party's  violation,  the  compliance  history 
of  the  party,  as  well  as  the  potential 
environmental  harm  associated  with  the 
violation. 

The  Pennsylvania  25  PA  Code 
Chapter  126,  section  126.1  does  not 
address  enforcement  provisions; 
however,  enforcement  provisions  for  the 
oxygenated  gasoline  program  are  found 
in  section  9  of  the  Pennsylvania  Air 
Pollution  Control  Act  as  amended  on 
June  29, 1992.  The  Pennsylvania  Air 
Pollution  Control  Act  allows  for  the 
adoption  of  regulations  for  oxygenated 
gasoline.  Section  9  of  the  Pennsylvania 
Air  Pollution  Control  Act  states  that 
employees  of  the  Department  of 
Environmental  Resources  who  are 
authorized  to  conduct  inspections  or 
investigations  are  declared  to  be  law 
enforcement  officers  and  are  authorized 
to  issue  or  file  citations  for  violations  of 
any  regulation  adopted  under  the 
Pennsylvania  Air  Pollution  Control  Act, 


and  that  the  General  Counsel  is 
authorized  to  prosecute  the  offenses. 
This  section  provides  for  authority  to 
enforce  the  oxygenated  gasoline 
regulation.  Section  9  also  provides  for 
penahy  provisions.  The  provisions 
provided  are  both  civil  and  criminal, 
depending  on  the  type  and  severity  of 
the  violation.  Pennsylvania's 
enforcement  and  penalty  provisions  are 
acceptable. 

Tes*  Methods  and  Laboratory  Peview 

EPA's  sampling  procedures  are 
detailed  in  appendix  D  of  40  CFR  part 
80.  EPA  has  recommended,  in  its  credit 
program  guidelines,  that  states  adopt 
these  sampling  procedures.  The 
Commonwealth  of  Pennsylvania  has 
adopted  EPA  sampling  procedures. 

Each  state  regulation  must  include  a 
test  method.  The  Pennsylvania 
regulation  requires  that  compliance  be 
determined  in  accordance  with  testing 
methodologies  specified  by  the  EPA. 
EPA's  guidelines  allow  for  the  use  of 
either  the  oxygenate  flame  ionization 
detector  (OFID)  test,  preferred  by  EPA, 
or  the  American  Society  for  Testing  and 
Materials  (ASTM)  standards  test 
method,  Designation  D  4815-89, 
although  another  method  could  be  used 
if  approved  by  EPA.  Therefore,  the 
Pennsylvania  oxygenated  gasoline 
regulation  allows  for  the  use  of  the 
either  the  OFID  or  the  ASTM  D  4815- 
89  test  method,  or  any  other  method,  if 
approved  by  EPA. 

EPA  has  established  an  interim  testing 
tolerance  which  states  appropriate 
ranges  for  credit  and  per-gallon 
programs. »  As  EPA  states  in  the 
memorandum,  the  purpose  of  the  testing 
in  a  credit  program  is  to  determine  if  a 
sample  meets  the  2.0%  minimum 
oxygen  content  requirement  and  to 
determine  whether  the  documentation 
that  accompanied  that  gasoline  is 
correct.  For  a  per-gallon  (non-credit) 
program,  the  purpose  of  the  testing  is  to 
determine  whether  the  gasoline  contains 
less  than  2.7%  oxygen  by  weight.  The 
Pennsylvania  regulation  requires  that 
compliance  be  determined  in 
accordance  with  testing  methodologies 
specified  by  the  EPA.  Therefore,  the 
Pennsylvania  oxygenated  gasoline 
regulation  requires  the  use  of  EPA's 
interim  testing  tolerance  as  stated  in  the 
October  5, 1992  memorandum  and, 
when  established,  the  use  of  EPA's  final 
testing  tolerance. 

The  Pennsylvania  regulation  requires 
that  oxygen  content  compliance 


'  EPA'i  recommended  provisions  for  prohibited 
activities  are  found  at  pages  59-61  of  the  credit 
program  guidelines. 


•  See  Memorandum  dated  October  5. 1992  from 
Mary  T.  Smith.  Director.  Field  Operations  and 
Support  Division  to  State/Local  Oxygenated  Fuels 
Contacts. 


calculations  be  performed  in  accordance 
with  procedures  specified  by  the  EPA, 
Therefore,  the  Pennsylvania  oxygenated 
gasoline  regulation  requires  the  use  of 
the  compliance  calculations  as 
described  in  EPA's  guidance  document 
entitled  "Guidelines  for  Oxygenated 
Gasoline  Credit  Programs  under  Section 
2 1 1  (m)  of  the  Clean  Air  Act  as 
Amended".  The  announcement  of 
availability  of  this  guidance  document 
was  published  in  the  Federal  Register 
on  October  20, 1992  (57  FR  47853). 

Labeling 

EPA  was  required  to  issue  Federal 
labeling  regulations  under  section 
211(m)(4)  of  the  Act.  These  regulations, 
published  in  the  Federal  Register  on 
October  20,  1992',  required  the 
following  statement  be  posted  for  a  per- 
gallon  program  or  credit  program  with 
a  minimum  oxygen  content 
requirement: 

"The  gasoline  dispensed  from  this  pump  is 
oxygenated  and  will  reduce  carbon  monoxide 
pollution  from  motor  vehicles." 

The  Federal  regulation  also  specifies 
the  appearance  and  placement 
requirements  for  the  labels. 

EPA  has  strongly  recommended  that 
states  adopt  their  own  labeUng 
regulations,  consistent  with  the  Federal 
regulation.  The  Commonwealth  of 
Pennsylvania  has  adopted  labeling 
requirements  as  part  of  its  ox>'genated 
gasoline  regulation.  The  state 
requirement  for  the  statement  that  is  to 
be  printed  on  the  label  is  consistent 
with  the  Federal  regulation.  The  portion 
of  the  state  oxygenated  gasoline 
regulation  specifying  the  appearance 
and  placement  of  the  label  differs  from 
the  Federal  regulation  in  the  following 
ways:  (1)  The  Federal  regulation 
requires  that  the  posting  be  in  block 
letters  of  no  less  than  20  point  bold  type 
whereas  the  Pennsylvania  regulation 
requires  that  posting  be  in  block  letters 
of  at  least  a  36  point  bold  type;  and  (2) 
the  Federal  regulation  requires  that  the 
label  be  placed  on  the  upper  two-thirds 
of  the  vertical  surface  of  the  pump 
whereas  the  Pennsylvania  regulation 
requires  the  label  to  be  placed  on  the 
upper  one-third  of  the  vertical  surface  of 
the  pump.  These  two  differences  in  the 
State  regulation  are  acceptable. 

EPA's  review  of  this  material 
indicates  the  state  has  adopted  an 
oxygenated  gasoline  regulation  in 
accordance  with  the  requirements  of  the 
Act.  EPA  is  proposing  to  approve  the 
Pennsylvania  SIP  revision  for  an 
oxygenated  gasoline  program,  which 
was  submitted  on  November  12. 1992 
and  February  16, 1993.  EPA  is  soUciting 


*  See  footnote  3. 
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public  comments  on  the  Issues 
discussed  in  this  document  or  on  other 
relevant  matters.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  o£Bce  listed  in  the 
Addresses  section  of  this  document. 

IV.  This  Action 

Proposed  Action 

EPA  is  proposing  to  approve  the 
amendments  to  25  PA  Code  Chapter 
121.  section  121.1  Definitions,  and  25 
PA  Code  Chapter  126.  section  128.1 
Oxj'genate  Content  of  Gasoline  as 
revisions  to  the  Pennsylvania  SIP. 
Nothing  In  this  action  should  be 
construed  as  permitting  orallowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  In  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities^  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entitles 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  Impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA 
427  U.S.  248.  255-66  (1976);  42  U.S.C   ' 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procediires 
published  in  the  Federal  Register  on 
January  19, 1989  (54  PR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 


the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  tmtil 
such  time  as  it  rules  on  U.S.  EPA's 
request  This  request  continues  in  efiiect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  ofsection  110(a)(2)(A)-(K), 
110(a)(3),  and  part  D  of  the  Clean  Air 
Act,  as  amended,  and  EPA  regulations 
in  40  CFR  part  51. 

List  of  Sub|ects  in  40  CFR  Part  92 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  10, 1993. 
W.  T.  Wisniewsld. 

Acting  Regional  Administrator.  Region  m. 
(PR  Doc  93-29142  Filed  11-2&-93;  8:45  am] 
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40  CFR  Part  63 
[AD-^RL-4804^] 

National  Emission  Standards  for 
Hazardous  Air  Poilutants:  Haiogenatad 
Solvent  Cleaning 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  test  method: 
notice  of  pubUc  hearing. 


SUMUARY:  The  EPA  is  proposing  to 
regulate  the  emissions  of  certain  organic 
hazardous  air  pollutants  from  new  and 
existing  halogenated  solvent  cleaning 
machines,  which  are  among  the  sources 
being  regulated  under  section  112  of  the 
Clean  Air  Act.  The  proposed  rule  would 
require  sources  to  achieve  emission 
limits  reflecting  the  application  of  the 
maximum  achievable  control 
technology  consistent  with  section 
112(d)  of  the  Clean  Air  Act.  The 
proposed  rule  would  reduce  the 
emissions  of  the  halogenated  organic 
chemicals  identified  in  the  Clean  Air 
Act  list  of  189  hazardous  air  pollutants 
including  methylene  chloride, 
perchloroethylene.  trichloroethylene, 
1,1,1-trichloroethane,  carbon 
tetrachloride,  and  chloroform.  To 
determine  the  emissions  fit>m  solvent 
cleaning  machines,  a  new  reference  test 
method  307  is  proposed. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 


an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards  for  halogenated 
solvent  cleaning  machines. 
DATES:  Conmients.  Comments  must  be 
received  on  or  before  January  28, 1994. 

Public  Hearing  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  20, 1993,  a  pubhc 
hearing  will  be  held  on  December  29, 
1993  beginning  at  9  a.m.  Persons 
wishing  to  present  oral  testimony  must 
contact  Ms.  Una  Hanzely  of  the  EPA  at 
(919)  541-5673  by  December  20, 1993. 
Persons  interested  in  attending  the 
hearing  should  call  Ms.  Hanzely  at  the 
same  number  to  verify  that  a  hearing 
will  be  held. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible),  to:  Air  Docket  (LE-131), 
ATTN:  Docket  No.  A-92-39,  Room 
Ml 500,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SVV.,  Washington. 
DC  20460. 

Public  Hearing.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify  Ms. 
Hanzely,  Chemicals  and  Petroleum 
Branch,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711.  telephone  number  (919) 
541-5673. 

Background  Information  Documents. 
The  backgroimd  information  and 
supporting  documents  for  the  proposed 
standards  may  be  obtained  fi'om  the  U.S. 
Environmental  Protection  Agency 
Library  (MD-35).  Research  Triangle 
Park.  North  Carolina  27711.  telephone 
number  (919)  541-2777.  Please  refer  to 
one  or  all  of  the  following  documents. 

Background  Information  Document: 

"Halogenated  Solvent  Cleaning 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  Background 
Information  Document": 

Supporting  Document: 

"Status  of  Alternative  Solvents  and 
Processes  to  Halogenated  Solvent 
Cleaning" 

Docket.  Docket  No.  A-92-39. 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  Docket,  Room  M1500.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  i^OT 

information  regarding  the  proposed 
standards,  contact  Mr.  Paul  Almodovar 
at  (919)  541-0283.  Chemicals  and 
Petroleimi  Branch  (MD-13).  Emissicm 
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Standards  Division.  U.S.  Environmental 
Protection  Agenq?,  Research  Triangle 
Park,  North  Carolina  27711. 
SUPPLEMENTARY  MFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  the  preamble  to  the  proposed 
regulation. 

I.  List  of  Source  Categories  and  Subcategories 

A.  Halogenated  Solvent  Cleaning 
Operations:  Major  and  Area  Source 
Designation 

B.  Halogenated  Solvent  Qeaning  Category 
and  Subcategories 

n.  Background ' 
A  Halogenated  Solvent  Qeanlag  Souics 

Category  Characterization 
B.  Historical  Overview 
Ul.  National  Emission  Standards  for 

Hazardous  Air  PollutanU  Decision 

Process 
A  Source  of  Authority  for  National 

Emission  Standards  for  Hazardous  Air 

Pollutants  Development 
B.  Criteria  for  Dcvelopmes*  of  National 

Emission  Standards  for  Hazardous  Air 

Pollutants 
C  Maximum  Achievable  Control 

TechnolMy  Floor  Determination  and 

Process  ofDeveloping  Regulations  for 

Major  and  Area  Sources 
rv.  Sununary  of  Proposed  Standards 
A  Sources  Covered  by  the  Standard 
B.  Proposed  Standards 
C  Relationship  of  Standards  to  the 

Pollution  Ptwention  Act 
D.  Regulatory  Agenda 

V.  Summary  of  Environmental,  Energy,  and 
Economic  Impacts 

A.  Air 

B.  Water  and  Solid  Waste 
C  Eiwrgy  Impacts 

D.  Cost  Impacts 

E.  Economic  Impacts 

VLRationala 

A.  Selection  of  Pollutants  and  Source 
Categories  for  Regulation 

B.  Selection  of  Emissions  to  be  Covered  by 
the  Standards 

C  Emission  Control  Options 

D.  Development  of  Regulatory  Alternatives 

E.  Selection  of  Maximum  Achievable 
Control  Technologies 

P.  Selection  of  Format  for  the  Proposed 
Standards 

C.  Modification  and  Reconstruction 
Considerations 

H.  Selection  of  Monitoring  Requirements 
I.  Selection  of  Recordlteeping  and 

Reporting  Requirements 
I.  Operating  Permit  Program 
K.  SolicitaUon  of  Comments 

Vli.  Administrative  Raqulramenta 

A  Public  Hearing 

B.  Docket 

C  Executive  Order  12866 

D.  Paperwork  Reduction  Act 
R  Regulatory  Flexibility  Act 

P.  Qean  Air  Act  Procedural  Requirements 

The  following  acronym  and 
abbreviation  list  is  provided  as  an  aid  in 
reading  the  preamble  to  the  proposed 
standards. 


Acronym  and  Units  of  Measure 
Abbreviation  List 

1990  Amendments^Qean  Air  Act  as 

amended 
Act=aean  Air  Act 
AEERL=Air  and  Energy  Engineering 

Research  Laboratory 
C=chloroform 

CFC-1 1 3=chlorofluorocarbon-l  1 3 
CTecarbon  tetrachloride 
CTG=control  techniques  guideline 
FBR=freeboard  ratio 
ft2=square  feet 
ft/min=feet  per  minute 
GACTsgenerally  available  control 

technology 
HAPshazardous  air  pollutant(s) 
kWH=kilowatt  hours 
kg/hr=]ulograms  per  hour 
MACT=maximum  achievable  control 

technology 
m2=square  meters  * 

MC=methylene  chloride 
Mg=megagram 
Mg/yr=megagrams  per  year 
m/min=meter8  per  minute 
NAPCTTAOnational  air  pollution 

control  technology  advisory 

committee 
NESHAP=national  emission  standards 

for  hazardous  air  pollutants 
NPV=net  present  value 
NSPS=new  source  performance 

standards 
OMB=Office  of  Management  and  Budget 
OSHA=Occupational  Safety  and  Health 

Administration 
OTVC=open  top  vapor  cleaner 
PCE=perchloroethylene 
RCRA=Resource  Conservation  and 

Recovery  Act 
RFA=Regulatory  Flexibility  Act 
RIA=regulatory  impact  analysis 
SAGE=Solvent  Alternative  Guide 
SIC=Standard  Industrial  Classification 
TCA=1 ,1 ,1-trich  ioroethane 
TCE=trich  loroethylene 
VCXi;=volatiIe  organic  compoimd 

I.  List  of  Source  Categories  and 
Subcategories 

A.  Halogenated  Solvent  Cleaning 
Operations:  Major  and  Area  Source 
Designation 

Section  112  of  the  Act  requires  the 
EPA  to  evaluate  and  control  emissions 
of  HAP.  The  control  of  HAP  is  to  be 
achieved  through  promulgation  of 
emission  standards  imder  sections 
112(d)  and  112(f)  for  categories  of 
sources  that  emit  HAP.  The  EPA 
published  a  notice  in  the  Federal 
Register  outlining  the  procedures  used 
to  identify  a  preliminary  draft  list  of 
categories  of  major  sources  and  area 
sources  of  HAP  on  June  21. 1991  (56  FR 
28548).  On  July  16. 1992  (57  FR  31592). 
a  list  of  categories  of  sources  was 


published.  Halogenated  solvent  cleaning 
was  listed  as  a  category  of  both  major 
and  area  sources.  Accordingly,  the  EPA 
is  today  proposing  emissions  standards 
under  section  112  of  the  Act  for 
halogenated  solvent  cleaning  operations 
applicable  to  both  area  and  major 
sources  of  halogenated  solvent  cleaning 
machines. 

In  the  preamble  to  the  list  of  soi  xx 
categories,  a  finding  of  "threat  of 
adverse  effects"  was  made  for  the 
halogenated  solvent  cleaning  source 
cat^ory. 

Due  to  the  high  usage  and  emissions 
of  these  cleaners  throughout  industry,  as 
well  as  the  large  number  of  cleaners,  the 
EPA  determined  that  there  is  a  great 
potential  for  exposure  to  the  HAP's  used 
as  solvents.  One  of  the  cleaning 
solvents,  TCA.  has  also  been  implicated 
as  causing  stratospheric  ozone 
depletion.  Trichloroethane(l,l,l)  will  be 
phased  out  with  other  Agency 
regulations  under  Title  VI  of  the  CAA- 

The  health  effects  associated  with 
halogenated  solvent  cleaners  are  best 
documented  for  MC,  TCE,  and  PCE. 
Both  MC  and  TCE  are  considered 
probable  human  carcinogens  and  are 
classified  in  Group  B2,  while  PCE  is  still 
under  review. 

Evidence  indicating  the 
carcinogenicity  of  MC  is  available 
through  animal  studies.  Animal 
inhalation  studies  on  MC  have  shown 
significant  increases  in  liver  and  lung 
adenomas  and  carcinomas  in  both  males 
and  females.  Other  animal  studies  have 
indicated  that  eiqxjsure  to  elevated 
levels  of  MC  can  cause  benign 
mammary  tumors.  Based  upon  this 
available  animal  evidence,  the  Agency 
has  determined  that  MC  is  a  probable 
human  carcinogen.  In  addition  to  these 
adverse  effects,  short-term  exposure  to 
MC  has  been  known  to  cause 
impairments  in  central  nervous  system 
(CNS)  functioning.  Case  reports  of 
exposure  to  MC  l^ve  shown  that 
humans  exposed  to  MC  exhibited 
narcosis,  irritability,  analgesia,  and 
fatigue. 

Both  PCE  and  TCE  are  moderately 
toxic  substances  that  appear  to  target  the 
CNS.  causing  dizziness,  headaches  and 
slowing  of  mental  activity.  Over  longer 
periods  of  expos\u«.  these  adverse 
effects  may  also  be  seen  in  the  Uver  and 
kidneys  as  well  as  the  eyes  and  upper 
respiratory  tract.  The  carcinogenic 
effects  from  both  these  chemicals  has 
also  been  investigated,  mostly  through 
animal  experiments.  Results  of  TCE 
tests  indicate  that  inhalation  may  result 
in  the  formation  of  renal  tumors.  Other 
TCE  studies  suggest  that  inhalation  is 
fetotoxic  and  may  cause  litter  resorption 
and  reduced  fetal  body  weight. 
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An  Agency  analysis  has  been 
conducted  of  nationwide  exposures, 
individual  lifetime  risks,  and 
population  incidence  from  halogenated 
solvent  cleaners  emissions.  This 
analysis  estimates  that  as  many  as  six 
increased  cancer  cases  are  attributable 
to  halogenated  solvent  cleaners, 
annually,  in  the  U.S.  This  study  also 
suggests  that  upper-bound  maximum 
individual  lifetime  risJcs  in  the 
proximity  of  these  cleaners  range  from 
one  in  1,000,000  (1  x  10-*)  to  one  in 
10,000  (1  X  10-«).  Nationally,  the 
maximum  individual  risk  near  a  large 
facility  with  multiple  conveyorized 
cleaners  is  as  high  as  five  in  10.000  (5 
xlO-"). 

Based  upon  the  evidence  presented, 
the  Agency  found  that  cleaners  using 
halogenated  solvents  present  a  threat  of 
adverse  impact  to  human  health  or  the 
environment.  The  Agency  therefore 
added  them  to  the  categories  of  area 
sources  on  their  initial  list  of  source 
categories  (57  FR  31576). 

B.  Halogenated  Solvent  Cleaning 
Category  and  Subcategories 

The  halogenated  solvent  cleaner 
source  category  does  not  constitute  a 
distinct  industry,  but  is  an  integral  part 
of  many  industries.  The  halogenated 
solvent  cleaner  source  category  consists 
of  two  basic  types  of  solvent  cleaning 
machines:  batch  and  in-line  cleaning 
machines  (also  called  continuous 
cleaning  machines).  Both  of  these 
equipment  types  are  designed  to  use 
solvent  to  clean  parts.  The  solvent  is 
either  used  to  clean  in  its  nonvapor 
form  (referred  to  as  cold  cleaning)  or 
heated  and  used  to  clean  in  its  vapor 
form  (referred  to  as  vapor  cleaning). 

Most  halogenated  solvent  use  within 
the  halogenated  solvent  cleaner  source 
category  is  in  vapor  cleaning  for  both 
batch  and  in-line  cleaning  machines. 
The  proposed  standards  cover  the  use  of 
any  halogenated  HAP  solvent  (e.g..  TCA, 
TCE,  MC,  PCE.  CT,  C).  either  by  itself 
or  in  a  blend,  listed  on  the  HAP  list  in 
section  112(b)  of  the  Act  and  used  in  a 
solvent  cleaning  machine.  The 
halogenated  solvent  CTC-lia  is  not 
listed  on  the  HAP  list;  therefore, 
cleaners  using  this  solvent  are  not 
covered  by  these  proposed  standards. 

Most  batch  cola  cleaning  machines 
.re  small  maintenance  cleaning 
machines  or  parts  washers  that  typically 
use  mineral  spirits.  Stoddard  solvents, 
and  alcohols,  which  are  all 
nonhalogenated  solvents.  Because  this 
standard  applies  only  to  halogenated 
solvents,  these  nonhalogenated  solvent 
processes  are  not  included  in  the 
proposed  standards^The  only  identified 
machines  that  use  halogenated  solvents 


in  a  batch  cold  cleaning  machine 
application  are  carburetor  cleaners. 

Therefore,  today's  proposed 
regulations  for  batch  cold  cleaning 
machines  are  based  on  the  control  of 
carburetor  cleaners,  but  apply  to  all  cold 
cleaners  using  halogenated  solvents  or 
blends.  It  should  be  noted  that  nonvapor 
in-line  (continuous)  cleaning  machines 
using  halogenated  solvents  are  covered 
by  the  proposed  rule  for  in-line  cleaning 
machines. 

When  the  initial  source  category  list 
was  published  (57  FR  31576),  the 
Agency  stated  that  the  establishment  of 
subcategories  within  a  source  category 
would  be  considered  during  the 
development  of  emission  standards 
under  authority  of  section  112(d).  The 
initial  source  category  list  contained 
only  one  major  and  one  area  category  for 
halogenated  solvent  cleaning.  Solvent 
cleaning  machine  emissions  and 
emissions  reduction  potential  have  been 
found  to  depend  upon  a  number  of 
variables,  including  size,  operating 
schedule,  and  machine  type.  The 
appropriateness  of  specific  controls  is 
dependent  on  technical  feasibility  and 
emission  reduction  potential.  The 
halogenated  solvent  cleaning  source 
category  has  been  divided  into  four  size 
ranges  of  batch  vapor  cleaning 
machines,  one  in-line  cleaning  machine 
size,  and  one  batch  cold  cleaning 
machine  size  considering  the  available 
data.  It  is  the  intent  of  the  Agency  to 
amend  the  initial  source  category  list  by 
substituting  the  following  halogenated 
solvent  cleaning  subcategories  for  the 
categories  published  in  the  initial 
source  category  list  when  the 
halogenated  solvent  cleaning  regulation 
is  promulgated. 

1.  Small  batch  vapor  cleaning 
machines  <0.6  m^  (6.5  ft^);  major 
and  area  source  list; 

2.  Medium  batch  vapor  cleaning 
machines  0.6  m^  (6.5  fl^)  to  1.21  m^ 
(13  ft2);  major  and  area  soiu-ce  list; 

3.  Large  batch  vapor  cleaning 
machines  >1.21  m^  (13  h-)  to  2.51 
m2  (27  ft2);  major  and  area  source 
list; 

4.  Very  large  batch  vapor  cleaning 
machines  >2.51  m^  (27  fl^);  major 
and  area  source  list; 

5.  In-line  cleaning  machines  (vapor 
and  cold)  (all  sizes);  major  and  area 
source  list;  and 

6.  Batch  cold  cleaning  machines  (all 
sizes);  area  source  list. 

The  EPA  requests  comment  on  the 
appropriateness  of  the  subcategorization 
proposed  today.  Comment  is  also 
requested  concerning  whether  there  is  a 
basis  for  removing  any  of  these 
subcategories  from  the  source  category 


list.  Specific  information  is  requested 
concerning  whether  the  delisting 
criteria  of  section  112(c)(9)  are  met,  or 
whether,  in  the  alternative,  it  would  be 
appropriate,  in  the  case  of  any  proposed 
subcategory,  to  conduct  an  assessment 
under  section  112(c)(3)  of  the  effect  on 
human  health  or  the  environment  before 
finally  creating  such  subcategory  and 
adding  it  to  the  source  category  list. 

n.  Background 

A.  Halogenated  Solvent  Cleaning  Source 
Category  Characterization 

The  five  most  commonly  used 
halogenated  solvents  in  solvent  cleaning 
machines  are  MC,  PCE,  TCA,  TCE,  and 
CFC-113.  These  solvents  are  used  alone 
and  in  blends  that  may  contain  two  or 
more  halogenated  solvents  or  alcohol      ^ 
and  other  solvents.  However,  other 
halogenated  solvents,  including  C  and 
CT,  are  also  used  to  a  limited  extent. 
With  the  exception  of  CFC-113,  all  are 
HAP  covered  by  these  standards. 
Although  the  technical  analyses  do  not 
include  data  on  C  and  CT  halogenated 
HAP  solvents,  these  solvents  are 
covered  under  the  proposed  standards. 
The  proposed  standards  would  control 
C  and  CT  halogenated  solvent  emissions 
from  a  solvent  cleaning  machine  the 
same  as  for  the  halogenated  HAP 
solvents  included  in  the  technical 
analyses  (i.e.,  MC,  PCE,  TCA.  TCE). 

An  estimated  199.700  Mg  (219,670 
tons)  of  halogenated  solvents  (i.e.,  MC, 
PCE,  TCA,  TCE)  are  used  in  solvent 
cleaning  machines  annually.  This 
estimate  represents  an  estimated  16,400 
halogenated  solvent  batch  vapor  and 
8,100  in-line  (vapor  and  cold)  cleaning 
machines  nationwide.  Of  the  199,700 
Mg  (219.670  tons)  consumed,  an 
estimated  95,000  Mg  (104,500  tons)  are 
consiuned  by  batch  vapor  cleaning 
machines  (primarily  OTVC's);  and 
45,800  Mg  (50.380  tons)  by  in-line 
cleaning  machines  (including  the  use 
for  photoresist  stripping).  An  estimated 
58.900  Mg  (64.790  tons)  of  halogenated 
solvent  is  used  in  cold  cleaning.  This 
cold  cleaning  machines  halogenated 
solvent  consumption  estimate  is 
believed  by  the  EPA  to  include 
carburetor  cleaner  (1.400  Mg  [1.540 
tons])  use  and  other  cleaning  operations 
such  as  wipe-cleaning  and  other  clean- 
up solvent  uses.  These  other  operations 
are  not  included  in  the  source  category 
covered  by  today's  proposed  standards. 

The  use  of  TCA  and  CT  is  expected 
to  decline  as  a  result  of  the  phaseout  of 
these  halogenated  solvents  mandated  by 
Title  VI  of  the  Act  and  presidential 
order.  However,  since  tbeir  use  may 
extend  into  the  future,  CT  and  TCA  are 
included  in  the  proposed  standards. 
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Halogenated  solvent  consumption  has 
decreased  over  the  last  decade  b^use 
of  solvent  recycling  efforts,  future 
mandated  production  phase-outs  for 
TCA.  and  environmental  and 
occupaitional  health  concerns 
surrounding  the  use  of  PCE  and  MC. 

The  estimated  national  baseline  HAP 
emissions  for  the  halogenated  solvent 
cleaner  source  category  are  128.600  Mg/ 
yr  (14lt400  tons  per  year).  Batch  vapor 
cleaning  machine  emissions  are 
estimated  to  represent  66  percent  of  the 
emissions,  in-line  cleaning  machines 
represent  33  percent,  and  carburetor 
cleaners  the  remaining  1  percent.  These 
emissions  estimates  rcnect  the  level  of 
emission  control  achieved  by  the 
affected  industry  in  the  absence  of  EPA 
standards. 

B.  Historical  Overview 

Control  technique  guidelines  were 
established  in  1977  for  the  control  of 
VOC  from  solvent  cleaning  machines; 
recommended  requirements  u'ere 
adopted  by  33  States.  In  1980.  NSPS 
were  proposed  for  the  solvent  cleaning 
machine  industry.  The  NSPS  were  never 
promulgated.  An  alternative  control 
technology  document  for  halogenated 
solvent  cleaning  machines  was 
published  in  1989  after  substantial 
review  by  industry. 

The  EPA  was  subsequently  sued  for 
not  promulgating  the  NSPS  and  is  under 
consent  decree  to  propose  a  NESHAP 
within  3  years  of  the  passage  of  the  1990 
Amendments  to  be  promulgated  within 
1  year  of  proposal.  The  required 
proposal  date  for  the  halogenated 
solvent  cleaner  source  category 
NESHAP  is  November  15, 1993.  The 
information  from  the  alternative  control 
technology  document  was  updated,  as 
appropriate,  in  developing  the  technical 
basis  for  the  proposed  NESHAP.  These 
proposed  standards  fulfill  the  NESHAP 
proposal  requirements  under  the 
consent  idecree. 

m.  Natkinal  Emission  Standards  for 
Hazardous  Air  Pollutants  Decision 
Process 

A.  Source  of  Authority  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Development 

Title  m  of  the  1990  Amendments  was 
enacted  to  help  reduce  the  increasing 
amount  of  nationwide  air  toxics 
emissions.  Under  title  III.  section  112  of 
the  Act  was  amended  to  give  the  EPA 
the  authority  to  establish  national 
standards  to  reduce  air  toxics  from 
sources  that  emit  one  or  more  HAP. 
Section  112(b)  contains  a  list  of  HAP 
that  are  the  specific  air  toxics  to  be 
regulated  by  a  NESHAP.  Section  112(c) 


directs  the  EPA  to  use  this  pollutant  list 
to  develop  and  publish  a  list  of  source 
categories  for  which  a  NESHAP  will  be 
developed.  The  EPA  must  list  all  known 
categories  and  subcategories  of  "major 
sources"  ("major  sources"  emit  or  have 
the  potential  to  emit,  considering 
controls.  9.1  Mg7)T  {10  tons  per  year]  or 
greater  of  any  one  HAP  or  22.7  Mg/yr 
|25  tons  per  year]  or  greater  of  total 
HAP)  that  emit  one  or  more  of  the  listed 
HAP.  Area  source  (i.e..  nonmajor) 
categories  and  subcategories  selected  by 
the  EPA  for  NESHAP  development  will 
be  based  on  the  Administrator's 
judgment  that  the  sources,  individually 
or  in  aggregate,  pose  a  "threat  of  adverse 
effects  to  human  health  or  the 
environment,"  or  alternatively  will  be 
listed  and  regulated  under  authority  of 
section  112. 

B.  Criteria  for  Development  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
112.  as  amended.  The  statute  requires 
the  standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  for  new  or  existing 
sources.  The  NESHAP  must  retlect 
consideration  of  the  cost  of  achieving 
the  emission  reduction,  and  any  nonair 
quality  health  and  environmental 
impacts,  and  energy  requirements  for 
control  levels  more  stringent  than  the 
MACT  floors.  (As  described  in  section 
ni.C.  of  this  preamble,  the  MACT  floor 
is  the  minimum  stringency  level  for 
MACT  standards,  and  is  determined 
according  to  section  112(d)  of  the  Act.) 
The  emission  reduction  may  be 
accomplished  through  application  of 
measures,  processes,  methods,  systems 
or  techniques  including,  but  not  limited 
to.  measures  that: 

1.  Reduce  the  volume  of,  or  eliminate 
emissions  of,  such  pollutants  through 
process  changes,  substitution  of 
materials  or  other  modifications; 

2.  Enclose  systems  or  processes  to 
eliminate  emissions; 

3.  Collect,  capture  or  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage,  or  fugitive 
emissions  point: 

4.  Are  design,  equipment,  work 
practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
section  112(h);  or 

5.  Are  a  combination  of  the  above 
(section  112(d)(2)|. 

To  develop  a  NESHAP.  the  EPA 
collects  information  concerning  the 
industry,  including  information  on 


emission  source  characteristics,  control 
technologies,  data  from  HAP  emission 
tests  at  well-controlled  facilities,  and 
information  on  the  costs  and  other 
energy  and  environmental  impacts  of 
emission  control  techniques.  The  EPA 
uses  this  information  to  analyze 
possible  regulatory  approaches. 

Although  NESriAP  are  normally 
structured  in  terms  of  numerical 
emission  limits,  alternative  approaches 
are  sometimes  necessary.  In  some  cases, 
physically  measuring  e.Tiissions  from  a 
source  may  be  impossible  or  at  least 
impracticable  due  to  technological  and 
cost  limitations.  Section  112(h) 
authorizes  the  Administrator  to 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof,  in  those  cases 
where  it  is  not  feasible  to  prescribe  or 
enforce  an  emissions  standard. 

^  C.  Maximum  Achievable  Control 
'  Technology  Floor  Determination  and 

Process  of  Developing  Begulations  for 

Major  and  Area  Sources 

The  EPA  must  set  MACT  standards 
for  each  of  the  source  categories  listed 
under  .section  112(c)  of  the  Act  that 
contain  major  sources.  Such  standards 
must  be  set  at  a  level  at  least  as  stringent 
as  the  "floor."  Congress  provides  certain 
very  specific  directives  to  guide  the  EPA 
in  the  process  of  determining  the 
regulatory  floor.  As  described  below, 
area  sources  may  be  regulated  With 
eitlier  a  MACT  standard  or  a  CACT 
standard.  A  CACT  standard  is  not 
required  to  be  as  stringent  as  the  MACT 
floor. 

For  MACT.  Congress  specified  that 
the  EPA  shall  establish  standards  that 
require  "the  maximum  degree  of 
reduction  in  emissions  of  the  HAP 
*  *  •  that  the  Administrator,  taking 
into  consideration  the  cost  of  achieving 
such  emission  reduction,  and  any 
nonair  quality  health  and  environmental 
impacts  and  energy  requirements, 
determine  is  achievable  for  new  or 
existing  sources  in  the  category  or 
subcategory  to  which  such  emission 
standard  apphes  •  *  •"(the  Act 
section  112(d)(2)j.  In  addition.  Congress 
limited  the  Agency's  discretion  by 
establishing  a  minimum  baseline  or 
"floor"  for  standards.  For  new  sources, 
the  standards  for  a  source  category  or 
subcategory  'shall  not  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  [the  Act.  section 
112(d)(3)).  Congress  provided  that 
existing  source  standards  could  be  less 
stringent  than  new  source  standards  but 
could  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
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the  best  performing  12  percent  of  the 
existing  sources  (excluding  certain 
sources)  for  categories  and  subcategories 
with  30  or  more  sources  or  the  best 
performing  5  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources  [the  Act,  section  112(d)(3)l. 

Once  the  floor  has  been  determined 
for  new  or  existing  sources  for  a 
category  or  subcategory,  the 
Administrator  must  set  a  MACT 
standard  that  is  no  less  stringent  than 
the  floor.  Such  standards  must  then  be 
met  by  all  sources  within  the  category 
or  subcategory.  However,  in  establishing 
standards,  the  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory  [the  Act,  section  112(d)(l)l. 
Thus,  for  example,  the  Administrator 
could  establish  two  classes  of  sources 
within  a  category  or  subcategory  based 
on  size  and  establish  a  different 
emission  standard  for  each  class, 
provided  both  standards  are  at  least  as 
stringent  as  the  MACT  floor. 

In  addition,  the  Act  provides  the 
Administrator  further  flexibility  to 
regulate  area  sources.  Section  112(d)(5) 
provides  that  in  lieu  of  establishing 
MACT  standards  under  section  112(d), 
the  Administrator  may  promulgate 
standards  that  provide  for  the  use  of 
"generally  available  control 
technologies  or  management  practices." 
Area  source  standards  promulgated 
under  this  authority  (GACT  standards) 
would  not  be  subject  to  the  MACT 
"floors"  described  above.  Moreover,  for 
source  categories  subject  to  standards 
promulgated  under  section  112(d)(5), 
the  EPA  is  not  required  to  conduct  a 
residual  risk  analysis  under  section 
112(f). 

At  the  end  of  the  data  gathering  and 
analysis,  the  EPA  must  decide  whether 
it  is  more  appropriate  to  follow  the 
MACT  or  the  GACT  approach  for 
regulating  an  area  source  category.  An 
area  source  is  "any  stationary  source  of 
HAP  that  is  not  a  major  source."  As 
stated  previously,  MACT  is  required  for 
major  sources.  If  all  or  some  portion  of 
the  sources  emits  less  than  9.1  Mg/jrr 
(10  tons  per  year)  of  any  one  HAP  (or 
less  than  22.7  Mg/yr  (25  tons  per  year] 
of  total  HAP),  then  it  may  be 
appropriate  to  define  subcategories 
within  the  source  category  and  apply  a 
combination  MACT/GACT  approach, 
MACT  for  major  sources  and  GACT  for 


area  sources.  In  other  cases,  it  may  be 
appropriate  to  regulate  both  major  and 
area  sources  in  a  source  category  under 
MACT. 

The  next  step  in  establishing  a  MACT 
or  GACT  standard  is  the  investigation  of 
regulatory  alternatives.  With  MACT 
standards,  only  alternatives  at  least  as 
stringent  as  the  floor  may  be  considered. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  emission 
reduction  levels,  costs,  energy,  and 
secondary  impacts.  Several  regulatory 
alternative  levels  (which  may  be 
different  levels  of  emissions  control  or 
different  levels  of  applicability  or  both) 
are  then  evaluated  to  determine  the 
appropriate  MACT  or  GACT  level. 

The  regulatory  alternatives  for  new 
versus  existing  sources  may  be  different, 
and  separate  regulatory  decisions  must 
be  made  for  new  and  existing  sources. 
For  both  source  types,  the  selected 
alternative  may  be  more  stringent  than 
the  MACT  floor.  However,  the  control 
level  selected  must  be  technically 
achievable.  In  selecting  a  regulatory 
alternative  to  represent  MACT  or  GACT, 
the  Agency  considers  the  achievable 
reduction  in  emissions  of  HAP  (and 
possibly  other  pollutants  that  are  co- 
controlled),  the  cost  and  economic 
impacts,  energy  impacts,  and  other 
environmental  impacts.  The  objective  is 
to  achieve  the  maximum  degree  of 
emission  reduction  without 
unreasonable  economic  or  other 
impacts. 

The  selected  regulatory  alternative  is 
then  translated  into  a  proposed 
regulation.  The  regulation  implementing 
the  MACT  or  GACT  decision  typically 
includes  sections  of  applicability, 
standards,  test  methods,  and 
compliance  demonstration,  monitoring, 
reporting,  and  recordkeeping.  The 
preamble  to  the  proposed  regulation 
provides  an  explanation  of  the  rationale 
for  the  decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  comment  period. 
Based  on  an  evaluation  of  these 
comments,  the  EPA  reaches  a  final 
decision  and  promulgates  the  standard. 

IV.  Summary  of  Proposed  Standards 

A.  Sources  Covered  by  the  Standard 

Hazardous  air  pollutant  emissions 
from  the  halogenated  solvent  cleaner 


source  category  and  its  subcategories  are 
being  regulated  under  sections  112(d) 
and  (h)  of  the  Act.  The  proposed 
standards  cover  the  use  of  any 
halogenated  solvent  (e.g..  TCA.  TCE. 
MC.  PCE.  CT.  C)  listed  on  the  HAP  list 
in  section  112(b)  of  the  Act  in  a  solvent 
cleaner.  The  proposed  standards  would 
regulate  listed  halogenated  HAP 
emissions  from  each  new  and  existing 
batch  and  in-line  solvent  cleaning 
machine.  The  regulated  source  is  the 
individual  halogenated  solvent  cleaning 
machine. 

As  authorized  under  section  112(h)  of 
the  Act.  the  proposed  standards  consist 
of  a  combination  of  equipment  controls, 
work  practices,  and  operational 
requirements  to  provide  the  best 
demonstrated  HAP  emissions  control  for 
halogenated  solvent  cleaning  machines. 
Alternative  emission  limits  are  also 
proposed. 

B.  Proposed  Standards 

The  standards  proposed  include 
multiple  alternatives  to  allow  owners  or 
operators  maximum  compliance 
flexibility.  These  standards  include  an 
equipment  standard,  in  conjunction 
with  work  practice  requirements,  and  an 
alternative  overall  solvent  emissions 
standard. 

If  an  owner  or  operator  elects  to 
comply  with  the  equipment  standard, 
they  must  install  one  of  the  control 
combinations  listed  in  the  regulation, 
use  an  automated  parts  handling  system 
to  process  all  parts,  and  follow  multiple 
work  practices.  The  control 
combinations  for  new  and  existing  batch 
and  in-line  cleaners  are  shown  in  table 
1.  As  an  alternative  to  selecting  one  of 
the  control  combinations  listed  in  the 
regulation,  an  owner  or  operator  may 
demonstrate  that  the  batch  vapor  or  in- 
line cleaning  machine  can  meet  the 
idling  mode  emission  limit  specified  in 
the  standards.  The  idling  emission 
limits  are  also  shown  in  table  1.  In 
addition  to  maintaining  this  idling 
mode  emission  limit,  the  owner  or 
operator  of  a  batch  vapor  or  in-line 
machine  must  use  an  automated  parts 
handling  system  to  process  all  parts  and 
comply  with  the  work  practice 
standards.  No  idling  standard  is 
proposed  for  batch  cold  cleaning 
machines. 
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TABLE  1. --Control  Combinations  or  Idling  Limit  Alternatives  for  Solvent  Cleaning  Machines- 


Cleanef  type/size  (mz  solvent/air  Interface 
I  area) 


Batch  vapof  cleaning  machines  (<1.21  mz) 


Batch  vapor  cleaning  machines  {>1.2  m2) 


All  batch  coW  cleaning  machines 

All  existing  in-line  cleaning  machines 
All  new  in-line  cleaning  machines  


Control  combination  options  or 


Freeboard  ratio  of  1.0.  freeboard  refrigeration  device,  reduced  room  dratJ  or 
Bt-parting  cover  used  during  idling  and  working  modes,  freeboard  refrigeration'de^ 
vice,  reduced  room  draft  or. 

Bi-parting  cover  used  during  idling  and  working  modes,  freeboard  ratio  of  1  0   re- 
duced room  draft  or.  ' 

Fre^rd  refrigeration  device,  manual  cover  used  during  idling  rrxxJe,  reduced  room 
draft 

Bi-parting  cover  used  during  'idling  ai^  wiirtc'i^'i^srfr^^bii^d  "refrii^ 
vice,  reduced  room  draft  or.  -s^auw,,  oc- 

Dwell,  freeboard  refrigeration  device,  reduced  room  draft  or 
Bi-parting  cover  used  during  idling  and  working  modes,  freeboid'ref'rige^ation  de^ 
vice,  super  heated  vapor  or.  -y^-i-"    uc- 

Freeboard  ratio  of  1.0,  reduced  room  draff,  super  heated  vapor  or 

Dwell,  reduced  room  draft,  super  heated  vapor  or 

Bi-parting  cover  used  during  idling  and  working  modes.  r^^'yTOmd^aft  super 
rieated  vapor  or.  ^^ 

Bi-parting  cover  used  during  idling  and  working  nxxles,  dwell,  reduced  room  draft 

Cover,  water  layer 

1 .0  freetKord  ratio,  freeboard  refrigeration  device 

Superheated  vapor  system,  freeboard  refrigeration  device 


Idling  limits 

(kg/hrper 

ma  solvent/ 

air  irrterface 

a'ea) 


0.15 


0.15 


N/A 
0.10 
0.10 


sJSrc2:si"„src.?^Ki^a™^~.^^,-irs^^ 


Compliance  with  the  equipment 
standard  for  ail  batch  vapor  and  in-line 
machines  is  demonstrated  through  the 
monitoring  of  process  parameters.  All 
controls  must  be  monitored  either 
weekly  or  monthly,  as  specified  in  the 
regulation.  Annual  reports  of 
monitoring  results,  and  quarterly  reports 
of  exceedances  of  monitored  parameters 
are  required.  Any  exceedance  of  a 
monitored  parameter  would  be  a 
violation  of  the  standard.  Batch  vapor  or 
in-line  halogenated  solvent  cleaning 
machine  operators  are  required  to  be 
trained  in  the  proper  operation  (work 
practices)  of  the  cleaning  machine  to 
ensure  emissions  reduction.  If  requested 
during  an  inspection  by  the 
Administrator,  an  owner  or  operator 
would  need  to  demonstrate  that  all 
batch  vapor  or  in-hne  solvent  cleaning 
machine  operators  understand  and 
follow  the  required  work  practices.  This 
would  be  demonstrated  by  passing  an 
operator  test  supplied  by  the  inspector. 
No  monitoring  or  operator  test  is 
proposed  for  batch  cold  cleaning 
machines. 

As  an  alternative  to  the  equipment 
and  work  practice  standard,  an  owner  or 
operator  of  a  batch  vapor  or  in-line 
machine  may  elect  to  demonstrate  that 
the  solvent  cleaning  machine  emits  less 
than  the  overall  solvent  emission  limit 
specified  in  the  standards.  These 
specified  emission  Umits  are  presented 
in  table  2.  Compliance  is  demonstrated 
by  maintaining  records  of  solvent 
additions  and  removals  and  using  mass 


balance  equations  to  calculate 
emissions.  Annual  reports  including 
emission  calculations,  and  quarterly 
reports  of  exceedances  of  the  emission 
limit  are  required.  A  cleaning  machine 
that  meets  the  overall  solvent  emission 
limit  is  not  subject  to  any  other 
requirements,  including  monitoring 
process  parameters  or  the  work  practice 
standards.  No  altemativa  emission 
standard  is  proposed  for  batch  cold 
cleaning  machines. 

Table  2.— Alternative  Compliance 
Emission  Limits  for  Solvent 
Cleaning  Machines 


3-month  roll- 

ing average 

Solvent  cleaning  machine 

monthly 
emission 

limit  {kg/m2- 

month) 

Batch   vapor  solvent  cleaning 

machines 

109.8 

Existing  in-line  solvent  cleaning 

machines 

153.2 

New    in-line    solvent   cleaning 

machines 

98.5 

C.  Relationship  of  Standards  to  the 
Pollution  Prevention  Act 

The  Congress  passed  and  the 
President  signed  into  law  the  Pollution 
Prevention  Act  of  1990  (PPA)  making 
pollution  prevention  a  national  policy. 
Section  6602  (b)  identifies  an 
environmental  management  hierarchy 
in  which  pollution  "should  be 


prevented  or  reduced  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or  other 
releases  into  the  environment  should  be 
employed  only  as  a  last  resort  •  •  •  •• 
In  short,  preventing  pollution  before  it 
is  created  is  preferable  to  trying  to 
manage,  treat  or  dispose  of  it  after  it  is 
created. 

According  to  PPA  section  6603(5), 
source  reduction  is  defined  as  reducing 
the  generation  and  release  of  hazardous 
substances,  pollutants,  wastes, 
contaminants  or  residuals  at  the  source, 
usually  within  a  process.  The  term 
includes  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training  or 
inventory  control.  Source  reduction 
does  not  include  any  practice  that  alters 
the  physical,  chemical  or  biological 
characteristics  or  the  volume  of  a 
hazardous  substance,  pollutant  or 
contaminant  through  a  process  or 
activity  that  is  not  integral  to  or 
necessary  for  producing  a  product  or 
providing  a  service. 

Pertaining  to  this  proposal,  section 
6604(b)(2)  of  the  EPA  directs  the  EPA  to. 
among  other  things,  "review  regulations 
of  the  Agency  prior  and  subsequent  ta 
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their  proposal  to  determine  their  efTect 
on  source  reduction."  The  EPA  believes 
that  this  proposed  rule  is  consistent 
with  the  purpose  of  the  Act's 
requirement  to  consider  source 
reduction  technologies.  The  Agency's 
emphasis  on  source  reduction  hierarchy 
is  also  entirely  consistent  with  Clean 
Air  Act  Amendments  of  1990, 
particularly  the  air  toxics  provision 
(title  III)  that  requires  the  maximum 
achievable  emission  reductions  through 
measures  that  "reduce  the  volume  of,  or 
eliminate  emissions  of,  such  pollutants 
through  process  changes,  substitution  of 
materials  or  other 
modifications;  •  •  •  "  etc. 

In  todays  proposed  standards,  the 
EPA  has  incorporated  the  application  of 
the  environmental  source  reduction 
management  hierarchy.  These  proposed 
standards  encourage  source  reduction  as 
follows: 

1.  Encourages  elimination  or 
reduction  of  the  need  to  clean  whenever 
feasible.  Although  the  option  is  not 
widely  available  at  this  time,  there  are 
some  emerging  processes  and 
technologies  that  facilitate  the 
elimination  or  reduction  of  the  need  to 
clean  and  the  industry  should  be 
encouraged  to  move  toward  this  goal; 

2.  Increases  the  efficiency  of  cleaning 
operations  to  reduce  the  emissions,  and 
thereby  reduces  the  overall  use  of 
halogenated  solvents;  this  may  be 
achieved  through  modification  of 
certain  equipment  (e.g.,  adding  a  cover, 
increasing  the  free  board  ratio,  etc.)  or 
through  adoption  of  new  technologies 
(e.g..  totally  enclosed  or  vacuum 
systems); 

3.  Improves  the  housekeeping 
measures,  work  practices  and 
maintenance  of  eouipment;  and 

4.  Discourages  toe  use  of  end-of-pipe 
or  treatment  technologies,  such  as 
carbon  adsorption  units  that  may  have 
significant  multi-media  impacts. 

In  addition,  a  number  of  alternative 
solvents  and  cleaning  processes  exist 
that  may  further  promote  source 
reduction  in  this  source  category. 
Alternative  solvents  include  aqueous, 
semi-aqueous,  hydrochloro- 
fluorocarbons,  and  organic  solvents. 
Alternative  cleaning  processes  include 
the  use  of  ice  particles,  plasma, 
pressurized  gases,  super  critical  fluids, 
ultraviolet/ozone,  mechanical,  thermal 
vaCuimi  deoiling,  and  no-clean 
processes  that  eliminate  the  need  for 
surface  cleaning.  However,  there  is  no 
"drop-in"  alternative  to  replace 
halogenated  solvent  cleaning  operations 
at  this  time  and  selection  of  an 
alternative  may  depend  largely  on  the 
substrate  to  be  cleaned,  the  type  of  soil 
to  be  cleaned,  level  of  cleanliness 


required  and  other  factors.  Although  the 
switch-over  to  certain  alternatives  may 
eliminate  the  use  and  emission  of 
halogenated  solvents,  or  reduce  an 
impact  to  one  media,  the  substitute  may 
not  when  considered  from  a  multi- 
media perspective,  lead  to  an  overall 
environmental  improvement.  Generally 
speaking,  many  of  the  alternatives  are 
not  without  some  trade-ofTs  and  cross- 
media  transfer  problems.  Sources 
contemplating  switch-over  to 
alternatives  need  to  carefully  weigh  the 
trade-ofTs  before  a  decision  is  made. 

For  further  information  regarding 
alternative  solvents,  the  EPA  has 
established  an  on-line  Solvent 
Alternative  Guide,  referred  to  as  SAGE. 
The  SAGE  is  accessible  through  the 
EPA's  Technology  Transfer  Network 
under  the  Control  Technology  Center 
Bulletin  Board;  modem  number  (919) 
541-5'^42.  The  SAGE  was  established^o 
be  used  as  an  analytical  tool  to  assist 
persons  with  making  an  educated 
decision  on  potential  alternative 
solvents  based  on  their  needs. 
Information  accessible  includes  costs, 
potential  secondary  impacts,  and 
requirements  for  use.  Information 
included  in  SAGE  is  based  on  available 
case  studies  and  is  constantly  evolving. 

For  further  information  regarding 
SAGE,  contact  Mr.  Charles  Darvin  at 
(919)  541-7633,  Air  and  Energy 
Engineering  Research  Laboratory  (MD- 
61),  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 

D.  Regulatory  Agenda 

Although  no  one  is  expected  to  switch 
to  alternative  solvents  as  a  direct  result 
of  today's  proposed  standards,  the  EPA 
recognizes  the  industry  trend  to  reduce 
or  eliminate  halogenated  solvent 
cleaning  machines.  Several  ongoing 
Agency  activities  could  potentially  have 
an  impact  on  owners  or  operators  of 
halogenated  solvent  cleaning  machines 
who  elect  to  switch  to  alternative 
cleaning  techniques.  The  following  is  a 
list  of  current  projects  and  contact 
names;  information  on  each  of  these 
programs  is  published  twice  a  year  in 
the  EPA  Agenda. 

(1)  Metal  Products  and  Machinery 
Effluent  Guideline— The  EPA  is 
currently  developing  effluent  standards 
under  the  Clean  Water  Act  for  this 
industry.  Solvent  cleaning  operations 
generating  wastewater  (e.g.,  aqueous  or 
semi-aqueous  operations)  will  likely  be 
included.  For  more  information, 
contact:  Bill  Cleary  of  the  U.  S. 
Environmental  Protection  Agency's 
Office  of  Water  at  (202)  260-9817. 


(2)  Aerospace  Industry  NESHAP— The 
EPA  is  currently  developing  emission 
standards  under  the  Act  for  this 
industry.  This  standard  will  cover  wipe 
cleaning  operations  performed  in  the 
aerospace  industry.  For  more 
information,  contact:  Vicki  Booth  of  the 
U.  S.  Environmental  Protection  Agency 
at  (919) 541-0164. 

(3)  Solvent  Alternative  Guide 
(SAGE)— The  EPA  has  developed  SAGE, 
a  computer  program  that  provides 
suggestions  for  alternative  industrial 
cleaning  and  degreasing  technologies. 
Users  of  the  program  provide 
information  regarding  their  surface 
cleaning  requirements  and  SAGE 
provides  cleaning  options  that  can 
satisfy  those  requirements.  Options 
include  aqueous  and  semiaqueous 
systems,  supercritical  fluids  systems, 
and  low  vapor  pressure  biodegradable 
cleaning  systems.  For  more  information, 
contact:  Charles  H.  Darvin  of  the  U.  S. 
Environmental  Protection  Agency  at 
(919) 541-7633. 

V.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

A.  Air 

The  proposed  standards  would  reduce 
nationwide  emissions  of  hazardous  air 
pollutants  &om  halogenated  HAP 
solvent  cleaning  machines  by  80,400 
Mg/yr  (88,440  tons  per  year),  or  63 
percent  in  1996  compared  to  the 
emissions  that  would  result  in  the 
absence  of  the  proposed  standards.  No 
adverse  secondary  air  impacts  are 
expected  from  the  implementation  of 
control  options. 

B.  Water  and  Solid  Waste 

There  are  no  adverse  water  or  solid 
waste  impacts  anticipated  from  the 
promulgation  of  these  standards. 
However,  the  use  of  some  halogenated 
solvents  is  expected  to  decline  as  a 
resuh  of  the  phaseout  mandated  by  the 
1990  Amendments,  the  Montreal 
Protocol,  and  presidential  order;  and 
aqueous  cleaners  have  been  chosen  by 
many  owners  or  operators  as  a  cleaning 
alternative.  These  standards  have  the 
potential  to  cause  some  owners  or 
operators  to  switch  to  aqueous  cleaners 
or  other  alternative  cleaning 
technologies;  although,  this  effect  is 
expected  to  be  minor  compared  to  the 
other  factors  listed  above.  As  discussed 
in  section  IV.  C,  sources  contemplating 
switch-over  to  alternatives  need  to 
carefully  weigh  the  trade-offs  before  a 
decision  is  made  as  there  may  be  trade- 
offs and  cross-media  (i.e.,  water)  transfer 
problems.  There  is  a  potential  impact  on 
water  quality  from  the  use  of  carbon 
adsorption  from  the  regeneration  of 
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carbon  beds.  The  use  of  carbon 
adsorbers,  however,  is  not 
recommended  under  these  proposed 
standards.  Carbon  adsorbers  are  not 
expected  to  be  selected  by  owners  or 
operators  to  control  halogenated  HAP 
solvent  emissions  because  of  their 
expense  relative  to  other  control 
options.  The  quantity  of  waste  solvent 
or  carbon  from  existing  carbon 
adsorption  imits  disposed  of  as 
hazardous  waste  would  not  be  affected 
by  the  proposed  standards. 

C.  Energy  Impacts 

The  anticipated  energy  impacts  result 
from  increased  electricity  usage  for 
additional  air  pollution  control  devices, 
such  as  freeboard  refrigeration  devices, 
and  automated  parts  handling  systems. 
The  national  annual  energy  usage  is 
expected  to  increase  from  57.2  million 
kWH/yr  to  117.1  million  kWH/yr.  which 
is  equivalent  to  approximately  32.5 
thousand  barrels  of  oil. 

D.  Cost  Impacts 

The  implementation  of  this  regulation 
is  expected  to  result  in  an  overall 
aimual  national  net  savings  of  $30.4 
million.  This  includes  a  net  annualized 
savings  fit)m  installation  of  control 
devices  of  $46.8  million  and  a  total 
monitoring,  reporting,  and 
recordkeeping  cost  of  $16.5  million. 
These  savings  will  come  from  the 
significant  decrease  in  solvent 
emissions  and,  therefore,  solvent 
consimiption,  which  outweigh  the 
overall  cost  of  air  pollution  control 
equipment  and  monitoring  and 
recordkeeping  costs.  The  only  solvent 
cleaning  machine  subcategory  that 
would  incur  an  overall  national  cost  is 
the  small  cleaning  machine.  The 
national  annual  cost  for  small  cleaning 
machines  is  $6.3  miUion. 

E.  Economic  Impacts 

The  analysis  attempted  to  compute 
the  impacts  on  the  facilities  with  the 
highest  control  costs.  Those  facilities 
were  the  small  facilities,  and  these 
facilities  were  defined  using  the 
specifications  listed  earlier  for  a  small 
model  solvent  cleaning  machine. 
Monitoring,  recordkeeping,  and 
reporting  costs  were  included  with  the 
control  costs  as  an  input  to  the 
economic  impact  analysis.  Economic 
impacts  were  not  computed  for  facilities 
with  negative  costs,  which  include  all 
the  affiected  facilities  except  for  small 
and  medium  solvent  cleaning  machines 
and  new  in-line  solvent  cleaning 
machines.  The  methodology  for 
calculating  economic  impacts  is 
discussed  at  length  in  the  backgroimd 
information  package  (see  the 


Background  Information  Documents 
section  near  the  beginning  of  this 
preamble). 

The  economic  impact  analysis  shows 
that  the  economic  impacts  from  this 
proposed  standard  are  insignificant. 
Since  a  majority  of  solvent  cleaning 
facilities  that  will  be  affected  by  the 
standard  will  actually  experience 
negative  costs,  the  analysis  calculated 
impacts  only  for  those  fadUties  that  did 
not  experience  negative  costs.  With  the 
chosen  alternatives,  and  under  the 
assimiption  that  facilities  experiencing 
positive  costs  cannot  pass  on  any 
increase  in  costs  from  the  standard  to 
consumers,  the  increase  in  total  cost  of 
production  for  facilities  in  39  SIC  codes 
ranges  from  0.02  to  0.61  percent 
(existing  cleaning  machines),  and  0.01 
to  0.58  percent  (new  cleaning 
machines).  The  major  reason  for  such 
small  increases  in  production  cost  is  the 
small  cost  share  that  is  attributable  to 
solvent  cleaning  machines  uses.  This 
share  ranges  from  0.1  (SIC  376— Guided 
Missiles,  Space  Vehicles,  Parts)  to  9.7 
percent  (SIC  359— Industrial  Machinery, 
n.e.c.  [not  elsewhere  classified]).  Due  to 
the  small  increase  in  production  cost, 
the  impetus  for  faciUties  with  positive 
costs  to  switch  to  substitutes  for 
halogenated  solvent  cleaning  operations 
is  minor  as  a  result  of  this  standard 
alone.  There  will  also  be  minimal  effects 
on  the  markets  for  the  solvents 
themselves.  ■ 

VI.  Rationale 

A.  Selection  of  Pollutants  and  Source 
Categories  for  Regulation 

1.  Designated  Pollutants 

The  source  category  for  these 
proposed  standards  are  solvent  cleaning 
machines  that  use  any  of  the  listed 
halogenated  HAP  solvents.  During  the 
NSPS  and  NESHAP  development,  the 
HAP  studied  included  MC.  PCE,  and 
TCE.  The  "Altemaiive  Control 
Technology  Document — Halogenated 
Solvent  Cleaners"  (EPA-450/3-89-030) 
also  analyzed  CFC-113.  CT.  C,  and 
TCA.  All  of  these  solvents  except  for 
CFC-113  are  HAP  hsted  in  the  Act  and 
are  regulated  vmder  these  proposed 
standards.  As  discussed  earlier,  the  use 
of  TCA  and  CT  is  expected  to  decline 
as  a  result  of  the  phaseout  mandated  by 
the  1990  Amendments,  the  Montreal 
Protocol,  and  presidential  order. 
However,  since  their  use  will  extend 
someUme  into  the  future,  TCA  and  CT 
are  included  in  proposed  standards. 

2.  Halogenated  Solvent  Cleaning 
Machines. 

The  halogenated  solvent  cleaning 
source  category  does  not  constitute  a 


distinct  industrial  category,  but  is  an 
integral  part  of  many  major  and  minor 
industries.  The  largest  quantities  of 
halogenated  solvents  used  for  cleaning 
machines  are  in  the  following  SIC 
codes. 

1.  SIC  25-Fumiture  and  Fixtures; 

2.  SIC  34-Fabricated  Metal  Products; 

3.  SIC  36-Electric  and  Electronic 
Equipment; 

4.  SIC  37-Transportation  Equipment: 
and 

5.  SIC  39-Miscellaneous 
Manufacturing. 

Additional  industries  that  use 
halogenated  solvents  in  cleaning 
include  the  following. 

1.  SIC  20-^ood  and  Kindred  Products; 

2.  SIC  33-Primary  Metals; 

3.  SIC  35-Nonelectric  Machinery;  and 

4.  SIC  38-Instnmients  and  Clocks. 
Nonmanufacturing  industries  such  as 

railroad,  bus.  aircraft,  and  truck 
maintenance  facilities;  automotive  and 
electric  tool  repair  shops;  automobile 
dealers;  and  service  stations  also  use 
halogenated  solvent  cleaning  machines. 
Batch  and  in-line  cleaning  machines 
are  subject  to  these  proposed  standards. 
Brief  cleaning  machine  and  process 
descriptions  for  these  cleaning  machine 
types  are  discussed  in  the  following 
paragraphs.  These  process  descriptions 
are  discussed  at  length  in  the 
background  information  package  (see 
Background  Information  Documents). 

3.  Batch  Vapor  Cleaners. 

The  most  common  type  of  batch  vapor 
cleaning  machine  is  the  OTVC; 
however,  other  (non-OTVC)  batch  vapor 
cleaning  machines  such  as  the  cross-rod 
batch  vapor  cleaning  machine  have  been 
developed  to  accommodate  varying 
industrial  cleaning  demands. 

The  basic  OTVC  tank  is  designed  to 
generate  and  contain  solvent  vapor.  The 
tank  is  equipped  with  a  heating  system 
that  uses  steam,  electricity,  hot  water,  or 
heat  pumps  to  boil  liquid  solvent.  As 
the  solvent  boils,  dense  solvent  vapors 
rise  and  displace  the  air  inside  the  tank. 
The  solvent  vapors  rise  to  the  level  of 
the  primary  condensing  coils.  Coolant 
(e.g.,  water,  refrigerant)  is  circulated  or 
recirculated  through  the  condensing 
coils  to  provide  continuous 
condensation  of  rising  solvent  vapors, 
thereby  creating  a  controlled  vapor  zone 
that  prevents  vapors  from  escaping  the 
tank.  Condensing  coils  are  generally 
located  around  the  inside  walls  of  the 
cleaner,  although  in  some  equipment 
the  primary  coils  are  at  one  end  or  side 
of  the  cleaner. 

During  the  vapor  cleaning  machine 
operation,  solvent  vapors  condense  on 
the  cooler  workload  entering  the  vapor 
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zone.  Condensing  solvent  dissolves 
some  contaminasts  and  flushes  both 
dissolved  and  iindissolved  soils  from 
the  workload.  Condensed  solvent  and 
dissolved  or  entrained  contaminants 
then  drain  back  into  the  sump  below. 
When  the  temperature  of  the  workload 
reaches  that  of  the  vapor,  condensation 
ceases  and  the  vapor  phase  cleaning 
machine  process  is  complete.  In  some 
instances,  the  vapor  cleaning  machine 
cycle  is  supplemented,  or  even 
replaced,  by  the  immersion  of  the  part 
into  the  hot,  liquid  solvent. 

There  are  numerous  batch  vapor 
cleaning  machine  process  variations  of 
the  basic  vapor  cleaning  cycle  to 
accommodate  differing  parts  cleaning 
requirements.  Cleaning  machine 
cleaning  cycle  variations  include,  but 
are  not  limited  to,  immersion-vapor- 
spray  and  vapor-spray-vapor  cycles,  and 
nonboiling  solvent  sections  with  vapor 
sections. 

Parts  are  introduced  into  the  cleaning 
machine  manually  or  with  the  use  of  an 
automated  parts  handling  system.  In 
manual  operations,  the  attendant  lowers 
the  parts  basket  into  the  cleaning 
machine  and  removes  the  basket  once 
the  cleaning  has  been  completed.  An 
automated  parts  handling  system 
replaces  manual  operations  and 
decreases  potential  worker  exposure  to 
HAP. 

Variations  to  the  basic  design  include 
dual  6r  multiple  chamber  units  and 
ultrasonics.  Dual  chamber  units 
typically  use  one  chamber  for  generating 
the  solvent  vapor,  and  the  other  for 
immersion  cleaning  or  spraying 
applications.  Some  units  with  multiple 
chambers  include  ultrasonics  in  one  of 
the  chambers.  Ultrasonics  incorporates 
high  frequency  sound  waves  to  produce 
pressure  waves  in  the  liquid  solvent. 
Minute  vapor  pockets  are  formed  in 
areas  of  low  pressure  within  the  liquid. 
These  pockets  collapse  as  the  pressure 
in  the  zone  cycles  to  high  pressure.  The 
constant  creation  and  collapse  of  these 
vapor  pockets  provides  a  scrubbing 
action  to  aid  cleaning. 

Non-OTVC  batch  vapor  cleaning 
machines  are  hybrids  of  an  OTVC  and 
an  in-line  cleaning  machine.  These 
batch  vapor  cleaning  machines  are 
generally  larger  and  more  enclosed  than 
a  typical  OTVC  and  typically  use 
conveyorized  automated  parts  handling 
systems  for  moving  parts  through  the 
cleaning  cycle.  For  example,  the  cross- 
rod  non-OTVC  batch  vapor  cleaning 
machine  is  an  enclosed  cleaning 
machine  that  uses  rods  that  suspend 
parts  baskets  as  they  are  conveyed 
through  the  machine  by  a  pair  of  power- 
driven  chains. 


Similar  to  OTVC  batch  vapor  cleaning 
machines,  cleaning  chambers  can 
contain  halogenated  solvent  for  vapor, 
spray,  and  immersion  cleaning.  Controls 
for  OTVC's  will  be  as  effective,  or  more 
effective,  on  non-OTVC  batch  vapor 
cleaning  machines  as  they  are 
essentially  more  enclosed  OTVC's. 
Therefore,  analysis  of  the  standards 
based  on  OTVC  batch  vapor  cleaning 
machines  is  reasonable  and 
representative. 

4.  Batch  Cold  Qeaning  Machines 

Batch  cold  cleaning  machines 
typically  use  nonhalogenated  solvents. 
Carburetor  cleaning  machines  were  the 
only  batch  cold  cleaning  machines 
identified  that  use  halogenated  solvents. 
In  these  cleaning  machines,  MC  is 
blended  with  other  solvents  and 
additives  to  reduce  flammability  and 
increase  dissolving  power.  Emissions 
from  these  cleaning  machines  are 
typically  well  controlled  because  the 
cleaning  solution  used  contains  water, 
which  forms  a  water  layer  above  the 
solvent  mixture  in  the  tank.  The  best 
known  control  used  for  carburetor 
cleaning  machines  is  the  use  of  a  cover 
on  the  tank  and  a  water  layer  on  the 
solvent  surface.  These  controls 
significantly  reduce  evaporation  of  MC. 

Although  in  the  past  some  other  cold 
cleaning  machines  have  been  sold  for 
use  with  halogenated  solvents,  no  other 
cold  cleaning  machines  other  than 
carburetor  cleaning  machines  were 
identified  as  using  halogenated  solvent 
HAP. 

5.  In-line  (Vapor  and  Cold)  Cleaning 
Machines. 

In-line  cleaning  machines  employ 
automated  parts  loading  on  a 
continuous  basis.  In-line  cleaning 
machines  can  operate  in  the  vapor  or 
nonvapor  phase;  however,  the  majority 
of  in-line  cleaning  machines  using 
halogenated  solvents  are  vapor  cleaning 
machines.  An  in-line  cleaning  machine 
is  usually  individually  designed  for  a 
specific  workload  and  production  rate. 
In-line  cleaning  machines  are  generally 
enclosed,  except  for  parts  and  conveyor 
inlet  and  exit  openings.  The  four  main 
types  of  in-line  cleaning  machines  using 
halogenated  solvents  are  the  monorail, 
belt,  strip,  and  printed  circuit  board 
processing  equipment  (photoresist 
strippers,  flux  cleaners,  and  developers). 

The  same  cleaning  techniques  are 
used  in  in-line  cleaning  machines  as 
with  batch  cleaning  machines  but  are 
typically  larger  scale  operations  than 
with  batch  units. 


B.  Selection  of  Emissions  To  Be  Covered 
by  the  Standards 

Halogenated  solvent  cleaning 
machines  (batch  and  in-line  cleaning 
machines)  are  characterized  by  three 
operating  modes.  These  operating 
modes  are  idling,  working,  and 
downtime.  Cold  cleaners  do  not  have  an 
idling  mode. 

The  three  operating  modes  have 
characteristic  emission  mechanisms 
associated  with  them.  In  addition, 
miscellaneous  fugitive  emissions  from 
several  other  loss  mechanisms  may  also 
occur.  Miscellaneous  fugitive  emissions 
include  those  emissions  that  occur  as  a 
result  of  leaks,  filling/draining  losses, 
wastewater  losses,  start-up/shutdown 
losses  (losses  that  occur  when  a 
cleaning  machine  is  turned  on  or  off), 
distillation  losses,  and  solvent 
decomposition  losses. 

1.  Idling  Emissions. 

Idling  emissions  are  emissions  that 
occur  when  the  cleaning  machine  is 
turned  on  and  ready  to  operate,  but  is 
not  actively  processing  parts.  Air  and 
solvent  vapor  interface  losses  that  occur 
during  the  idling  mode  consist  of 
solvent  vapor  diffusion  (or  evaporation 
from  liquid  solvent  in  a  cold  cleaning 
machine)  and  solvent  vapor  convection 
induced  by  a  warm  freeboard. 

Diffusion  occurs  because  molecules  of 
solvent  move  from  higher 
concentrations  in  the  vapor  zone  to 
lower  concentrations  in  the  air.  Because 
molecular  activity  increases  at  higher 
temperatures,  diffusion  rates  are 
temperature  dependent.  Idling  diffusion 
emissions  plateau  when  vapor  and  air 
solvent  concentrations  reach  a  steady 
state.  Disturbance  of  this  steady  state 
will  result  in  an  increase  in  emissions 
due  to  diffusion  losses.  The  diffusion 
rate  steady  state  can  be  disturbed  if  an 
air  flow  is  introduced  across  the  air  and 
solvent  vapor  interface  as  the  result  of 
room  drafts  or  a  lip  exhaust. 

Convection  occurs  from  the  tank  walls 
being  heated  from  the  heated  liquid 
solvent  and  insulting  vapor.  The 
emissions  occur  as  a  result  of  the 
convective  flow  up  along  the  freeboard 
that  carries  solvent  vapor  out  of  the 
cleaning  machine.  The  amount  of 
convective  loss  depends  on  how  warm 
the  freeboard  walls  become.  Adequate 
cooling  of  the  walls  by  cooling  coils  can 
reduce  convective  losses.  Because  idling 
losses  can  be  significant  and  controls 
are  available  to  reduce  these  emissions, 
idling  losses  will  be  controlled  by  these 
proposed  standards. 

2.  Working  Emissions 

Working  emissions  are  emissions  that 
occur  when  the  cleaning  machine  is 
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turned  on  and  operating  (parts  are 
cycling  through  the  cleaning  process). 
Working  emission  naechanisms  for 
vaporcleaning  machines  are  the  same  as 
for  idling  emissions  with  additional 
emissions  occurring  from  the 
disturtiance  of  the  solvent  and  vapor  air 
interfiace  caused  by  the  introduction  and 
extraction  of  parts  being  cleaned, 
cleaning  process  (e.g.,  spraying),  the 
entrainment  of  solvent  vapor  on  the  part 
as  a  workload  (parU  being  cleaned)  is 
pulled  out  of  the  cleaning  machine,  and 
solvent  liquid  dragout  (solvent  that 
remains  on  the  surfaces  of  clean  parts 
after  the  parts  are  removed  from  the 
cleaning  machine).  Working  emissions 
from  cold  cleaners  (batch  or  in-line) 
include  liquid  dragout  and  cleaning 
process  losses. 

Hakjgenated  solvent  loss  rates  are 
typically  the  largest  during  this  mode  as 
compared  with  idling  and  downtime 
modes,  because  of  the  large  emission 
potential,  working  emissions  will  be 
controlled  by  these  proposed  standards. 
3.  Downtime  Emissions 

Downtime  emissions  are  solvent 
emissions  that  occur  when  the  heat  to 
the  sump  (cleaning  machine  tank)  is 

"  Table  3.— Solvent  Vapow 


turned  off  and  the  cleaning  raadiine  is 
not  operating.  Downtime  emission 
mechanisms  include  evaporation  of 
solvent  from  the  liquid  solvent  surface 
and  subsequent  diffusion  into  the 
ambient  air.  Halogenated  solvent  loss 
rates  are  typically  the  lowest  during  this 
mode  as  compared  to  idling  and 
working  modes.  Generally,  these 
emissions  are  minimized  by  the  use  of 
a  cover,  which  is  required  by  these 
standards  when  the  cleaning  machine  is 
in  the  downtime  mode.  This 
requirement  is  considered  to  exist  in  the 
baseline. 

4.  Miscellaneous  Fugitive  Emissions 

In  addition  to  HAP  halogenated 
solvent  losses  that  occur  when  the 
machine  is  down,  idling,  or  working, 
there  are  several  other  solvent  loss 
mechanisms  that  contribute  to  overall 
losses  from  a  halogenated  solvent 
cleaning  machine.  These  include  filling 
and  draining  losses  as  well  as  machine 
start-up  and  shutdown  losses.  Work 
practices  are  included  in  the  proposed 
standards  to  reduce  these  emissions. 

C  Emission  Omtrol  Optimis 

Halogenated  solvent  cleaning 
machine  emission  control  options 


include  those  controls  added  to  the 
cleaning  machine  and  those  that  apply 
to  the  cleaning  machine  operating 
practices.  Alternative  cleaning 
technologies  and  some  emerging  new 
technologies  may  also  be  potential 
options  for  the  reduction  of  HAP 
halogenated  solvent  cleaning  machine 
emissions.  This  section  focuses  on  batch 
vapor  and  in-line  (cold  and  vapor 
cleaners).  Controls  for  batch  cold 
cleaners  are  discussed  in  section  VI.A.4. 

1.  Solvent  Cleaning  Machine  Control 
Technologies 

Emission  control  technologies  for  the 
halogenated  solvent  cleaning  machine 
industry  are  classified  as  idling  and/or 
working  mode  emission  controls  for 
both  batch  vapor  and  in-line  cleaning 
machines.  Table  3  presents  the  control 
efficiencies  for  various  solvent  vapor 
emission  control  techniques  for  idling 
and  working  modes.  A  description  of 
these  solvent  vapor  emission  controls  is 
summarized  here.  These  emission 
control  techniques  are  discussed  at 
length  in  the  background  information 
document  (see  Background  Information 
Documents). 


Emission  Control  Efficiencies  for  Various  Control  Techniques 


Cleaner 


Batch  vapor  cleaner 


In-line  deenefs 


Control  technique 


•Control  efficiency  over  a  typical  cleaner. 
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Covers  are  used  on  halogenated 
solvent  cleaoing  machines  to  eliminate 
drafts  within  the  freeboard  and  to 
reduce  diffusion  losses.  A  bi-parting 
cover  is  a  cover  made  to  close  around 
the  cables  holding  parts  baskets  when 
the  basket  is  inside  the  cleaner.  A  bi- 
parting  cover  allows  for  complete 
enclosure  during  the  cleaning  phase. 
Covers  can  be  manually  operated,  or 
electronically  powered. 


The  freeboard  height  on  a  batch  vapcv 
cleaning  machine  is  the  distance  from 
the  solvent/vapor  air  interface  to  the  top 
of  the  tank  walls.  The  freeboard  zone 
serves  to  reduce  solvent/vapor  air 
interface  disturbances  caused  by  room 
drafts  and  provides  a  column  through 
which  diffusing  solvent  molecules  must 
migrate  before  escaping  into  the  ambient 
air.  Higher  freeboards  reduce  diffusional 
losses  by  diminishing  the  effects  of  air 


currents  and  lengthening  the  diffusion 
column. 

In  all  vapor  cleaning  machines, 
solvent  vapor  created  within  the 
machine  is  prevented  from  overflowing 
through  use  of  primary  condensra-  coils. 
Freeboard  refrigeration  devices  are  a 
second  set  of  cooling  coils  located  above 
the  primary  condenser  coils  of  the 
cleaning  madiine.  Freeboard 
refrigentioo  devices  have  proven  to  be 
an  effective  control  for  diffusion  losses. 
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Although  a  primary  condenser  is 
standard  equipment  on  all  OTVC's,  (he 
cooling  temperature  and  design  of  the 
coils  have  an  effect  on  idling  losses.  A 
lower  cooling  temperature,  will  lower 
diffusion  losses.  This  is  generally 
achieved  by  the  use  of  a  refrigerant 
rather  than  water. 

Air  movement  over  a  batch  vapor 
cleaning  machine  affects  the  solvent 
emission  rate  by  sweeping  away  solvent 
vapors  diffused  into  the  freeboard  area 
and  creates  turbulence  in  the  fireeboard 
area  that  increases  solvent  diffusion  as 
well  as  solvent  vapor  and  air  mixing.  By 
reducing  the  air  speed  over  the  cleaning 
machine,  there  is  a  reduction  in  these 
emissions. 

The  method  employed  for  moving 
parts  through  the  halogenated  vapor 
cleaning  machine  cycle  has  a  direct 
effect  on  the  magnitude  of  workload 
related  emissions.  Rapid  movement  of 
parts  will  increase  solvent  loss  due  to 
carry-out  of  liquid  solvent  and 
entrainment  of  solvent  vapor,  and 
increased  disturbance  at  the  solvent/ 
vapor  air  interface.  Use  of  a  mechanical 
parts  handling  system  (hoist)  can  reduce 
emissions  by  consistently  moving  parts 
into  and  out  of  the  machine  at 
appropriate  rates,  such  as  3.3  m/min  (11 
ft/min),  thereby  eliminating  excess 
losses  caused  by  manual  operation. 
Manual  operators  can  move  parts  at 
speeds  in  excess  of  24.2  m/min  (80  ft/ 
min). 

Another  advantage  of  mechanical 
parts  handling  is  the  potential  for 
precise  control  of  the  dwell  time  (i.e., 
the  length  of  time  the  part  remains  in 
the  vapor  zone).  Proper  dwell  time 
decreases  emissions  by  ensuring  that  the 
parts  have  reached  the  solvent 
temperature  prior  to  removal  from  the 
machine.  If  parts  have  not  reached  the 
solvent  vapor  temperature, 
condensation  would  still  occur  as  parts 
are  withdrawn  from  the  machine  and 
solvent  carry-out  losses  would  increase. 

Carbon  adsorption  can  be  employed 
as  a  control  technique  in  conjunction 
with  a  lip  exhaust  system.  With  these 
systems,  peripheral  exhaust  ducts 
capture  the  diffusing  solvent  vapors  and 
to  some  extent  solvent  evaporating  from 
clean  parts  and  directs  them  through  an 
activated  carbon  bed.  The  solvent  vapor 
molecules  are  adsorbed  onto  the 
activated  carbon,  removing  the  solvent 
&t)m  the  vent  stream  before  discharging 
to  the  atmosphere.  However,  the  use  of 
lip  exhausts  increases  overall 
consumption  and  even  when  exhausted 
vapors  are  controlled  by  a  carbon 
adsorption  unit,  does  not  reduce 
emissions  any  more  than  the  other 
techniques  discussed  above.  Therefore, 
use  of  lip  exhausts,  even  thosia  routed  to 


carbon  adsorbers,  is  discouraged. 
Available  anecdotal  test  data  support 
the  EPA's  belief  that  lip  exhausts  are  not 
required  to  meet  OSHA  limits.  Attaining 
OSHA  limits  is  generally  the  rationale 
behind  the  use  of  a  lip  exhaust, 
however.  OSHA  does  not  require  their 
use.  Furthermore,  there  are  increased 
cross-media  transfer  problems 
associated  with  the  use  of  carbon 
adsorption,  including  increased  air, 
solid/hazardous  waste  and  wastewater 
impacts. 

Control  efficiencies  for  the  listed 
control  techniques  were  derived  from 
emission  tests  performed  on  idling  and 
working  batch  vapor  and  in-line 
cleaning  machines.  Data  were  available 
from  multiple  tests  of  control 
techniques  on  a  wide  variety  of  cleaning 
machines.  The  EPA  evaluated  these  data 
and  determined  an  overall  average 
control  efficiency  for  each  control 
technique  for  the  idling  and  working 
modes.  These  control  efficiencies 
represent  the  average  emission 
reduction  attained  over  a  typical 
cleaning  machine.  For  purposes  of 
calculating  these  efficiencies,  a  typical 
batch  cleaning  machine  is  an  OTVC 
having  a  0.75  FBR.  circumferential 
water-cooled  primary  condensing  coils, 
a  manual  cover  (used  during  downtime), 
and  located  in  a  room  with  windspeeds 
in  excess  of  30.3  m/min  (100  ft/min).  It 
is  assumec  that  no  lip  exhaust  is 
present,  unless  already  vented  to  a 
carbon  adsorber.  A  typical  in-line  (vapor 
and  cold)  cleaning  machine  has  water- 
cooled  condenser  coils. 

It  is  believed  that  many  of  these 
techniques  could  also  reduce  downtime 
emissions.  However,  insufficient  data 
were  available  to  assign  downtime 
control  efficiencies  to  the  control 
techniques.  Therefore,  a  zero-percent 
control  efficiency  of  downtime 
emissions  was  used  in  all  analyses. 

Generally,  multiple  control 
techniques  are  used  in  combination  on 
a  single  cleaning  machine.  When 
controls  are  used  in  combination,  there 
is  an  increase  in  the  achievable  control 
efficiency.  However,  the  efficiencies  of 
the  two  controls  added  to  one  cleaning 
machine  are  not  additive.  The  net 
efficiency  of  two  controls  is  less  than 
the  additive  sum.  because  the  second 
control  is  controlling  only  the  emissions 
not  afready  controlled  by  the  first 
control  (i.e..  the  controls  are  essentially 
acting  in  series).  The  formula  for 
determining  the  net  efficiency  for  two 
controls  is  as  follows: 

Een=E,--i-E2-E,E2 
where: 
Eefi=net  efficiency  of  the  combined 
controls; 


E|=8fficiency  for  control  1;  and 

E2=efficiency  for  control  2. 

Similar  equations  for  determining  the 
net  efficiency  of  more  than  two  control 
devices  were  also  developed. 

Redundancy  among  options  occurs 
when  control  techniques  control  the 
same  emissions  using  similar  principles. 
For  example,  freeboard  refrigeration 
devices  and  reduced  primary  condenser 
temperature  controls  both  reduce 
vaporization  losses  by  cooling  the 
freeboard  and  have  an  associated  40 
percent  control  efficiency  under  idling 
and  working  conditions.  Tests  have 
demonstrated  that  limited-to-no  benefit 
is  obtained  by  having  both  techniques 
employed  on  the  same  unit.  Similarly, 
an  enclosed  design  is  considered  to 
exert  equivalent  control  as  a  reduced 
room  draft  and  a  cover;  these  control 
techniques  may  also  be  considered 
redundant. 

2.  Alternative  Cleaning  Technologies 

Rather  than  reducing  the  emissions  of 
halogenated  solvents  by  controlling 
halogenated  solvent  cleaning  machines, 
it  is  possible  in  some  instances  to 
replace  halogenated  solvent  cleaning 
machines  or  the  solvent  itself  with 
alternative  cleaning  technologies. 
Alternative  cleaning  technologies 
include  the  use  of  alternative  solvents, 
alternative  cleaning  machines,  and  no- 
clean  technologies.  These  proposed 
standards  allow  use  of  these  alternatives 
in  place  of  a  halogenated  solvent 
cleaning  machine. 

Alternative  solvents  are  generally 
classified  as  hydrochlorofluorocarbons. 
aqueous,  semi-aqueous,  or  organic. 
Alternative  cleaning  technologies  or 
processes  can  also  be  used  to  replace 
common  halogenated  solvents.  Many  of 
these  processes  are  still  in  the 
developmental  stages.  These  processes 
include:  (1)  Ice  particles;  (2)  plasma;  (3) 
pressurized  gases;  (4)  supercritical 
fluids;  (5)  ultraviolet/ozone;  (6) 
mechanical;  (7)  thermal  vacuum 
deoiling;  and  (8)  no-clean  technologies. 
No-clean  technologies  include  process 
modifications  that  eliminate  the  need 
for  surface  cleaning,  including  the  use 
of  low  solids  flux  and  controlled 
atmosphere  soldering. 

In  developing  the  regulatory  approach 
for  controlling  this  source  category,  the 
role  of  ahemative  cleaning  agents  and 
technologies  was  considered.  However, 
the  proposed  NESHAP  does  not 
mandate  a  switch  from  halogenated 
solvents  to  an  alternative  solvent  or 
technology  for  the  following  reasons: 

1.  Controls  exist  that  can  significantly 
and  efficiently  reduce  the  emissions  of 
halogenated  solvents  from  solvent 
cleaning  machines.  These  controls  can 
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reduce  the  emissions  to  a  level  more 
stringeat  than  the  N4ACT  floor  for  these 
units. 

2.  DeteamJnation  of  an  acx:eptable 
alternative  cleaning  technology  is  site 
end  application  specific  and  can  take 
several  years  to  develop.  Not  all  of  the 
applications  are  known,  and  it  is 
uncertain  whether  an  acceptable 
alternative  technology  exists  for  every 
application. 

3.  While  HAP  use  could  be  eliminated 
or  reduood.  discharges  of  other 
pollutants,  to  wastewater  or  air  could  be 
increased.  Because  the  switch  from  a 
halogenated  solvent  cleaning  machine 
system  to  an  alternative  solvent  system 
is  application  specific,  the  relative 
impacts  of  making  a  total  switch  cannot 
be  confidently  assessed. 

The  EPA  has  set  up  a  solvent  work 
group  that  has  begun  an  investigation  of 
the  broader  uses  of  alternative  solvents 
and  cleaning  processes.  This  group  will 
continue  to  address  this  issue  after 
today's  proposal.  The  EPA  plans, 
between  proposal  and  promulgation,  to 
make  a  better  assessment  of  the 
feasibility  of  the  use  of  these  alternative 
technologies  and  their  magnitude  of 
their  multi-media  impacts. 

Currently  available  information 
concerning  alternative  cleaning  agents 
and  technologies  is  available  for  public 
inspection  and  copying  from  the  docket 
(A-92-39)  containing  supporting 
information  used  in  developing  the 
proposed  standards.  Tnis  information  is 
contained  in  a  memo  entitled  'Status  of 
Alternative  Solvents  and  Processes  to 
Halogenated  Solvent  Cleaning."  The 
document  number  for  this  memo  is  0- 
B-14.  The  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m  and  3:30  p.m.  Monday  through 
Friday,  at  the  EPAs  Air  Docket.  Room 
M1500,  U.  S.  Environmental  Protection 
Agency,  401  M  Street.  SW.  Washington. 
IX:.  A  reasonable  fee  may  be  charged  for 
copying. 

As  discussed  in  section  II.C,  a  solvent 
alternative  guide  has  been  developed  by 
the  EPA's  AEERL  to  assist  users  and 
State  or  local  agencies  in  the  case-by- 
case  evaluation  of  alternative  cleaning 
agents.  The  solvent  alternative  guide 
(called  SAGE)  is  a  computer  on-line 
analj-tic  tool  that  provides  a  facility 
with  comprehensive  information  on 
some  potential  solvent  alternatives  and 
their  associated  impacts  based  on  their 
cleaning  needs.  This  computer  system  is 
evolving  as  further  information  is 
obtained.  Refer  to  section  IV.C.  for 
further  information  on  accessing  SAGE. 

The  EPA  is  aware  that  there  may  be 
specific  applications  where  these 
alternative  cleaning  agents  and 
technologies  are  viable  alternatives.  The 


EPA  requests  comments  and 
information  on  any  knovra  application 
of  these  agents  or  technologies  and 
whether  they  should  be  considered  in 
the  MACT  analysis.  Information 
supplied  needs  to  include  specifics  on 
applicability,  costs,  and  multi-media 
impacts  (i.e.,  air,  water,  soil). 
Information  obtained  will  be  considered 
by  tl:e  EPA  in  the  final  rulemaking.  The 
EPA  may  promulgate  a  rule  that  requires 
these  technologies  for  specific  . 
applications. 

3.  New  Technologies 

Two  new  solvent  cleaning  machine 
technologies  are  currently  teing 
developed  by  industry.  However,  at 
present,  these  tecluiologies  are  still 
under  development  and  insufficient 
data  are  available  to  include  these 
technologies  in  the  MACT  decision  for 
these  proposed  standards. 

One  such  system  controls  the  total 
processing  environment.  This 
reportedly  allows  the  use  of  many 
solvent  alternatives,  including 
compounds  that  are  vapors  at  room 
temperature.  The  system  is  a  closed 
loop  comprising  a  processing  chamber 
capable  of  withstanding  both  full 
vacuum  and  pressure,  a  gas  liquid 
separator,  a  compressor  or  blower,  a 
temperature  swing  solvent  stripper,  a 
gas  accumulator,  and  a  gas  reheater.  The 
system  also  contains  a  vacuum  pump 
and  a  solvent  recycle/supply  system. 
This  system  is  not  expected  to  have 
idling  or  downtime  emissions  because 
the  closed  loop  remains  isolated  during 
nonoperating  periods. 

The  second  technology  is  also 
applicable  to  conventional  cleaning 
machine  processes  and  can  be  retrofit  to 
existing  OTVC's.  Vendors  report  that  the 
use  of  solvents  with  boiling  points  as 
low  as  10  "C  (50  "F)  are  expeaed  to  be 
practical  and  cost  effective.  This  system 
isolates  the  solvent  process  ftDm  the 
environment  to  avoid  solvent  loss  and 
worker  exposure.  This  is  accomplished 
by  the  use  of  a  lightweight  perimeter 
enclosure  to  enclose  the  process,  a 
closed-loop  temperature  swing  solvent 
recovery,  a  gas  accumulator  (to 
accommodate  fluctuations  of  vapor 
volume  and  control  pressure  in  the 
perimeter),  and  a  vacuum  air  lock  to  get 
parts  in  and  out.  This  system,  as  with 
the  first  system  discussed,  is  not 
expected  to  have  idling  or  downtime 
emissions  because  the  closed  loop 
remains  isolated  during  non-operating 
periods. 

Because  of  the  lack  of  data,  and 
developmental  nature  of  these 
technologies,  they  were  not  included  in 
the  selection  of  MACT  for  these 
proposed  standards.  These  proposed 


standards,  however,  would  allow  the 
use  of  new  and  innovative  tachnologies 
where  they  could  be  demonstrated  to  be 
equivalent  to  the  control  levels  of  the 
proposed  NESHAP  by  complying  with 
the  alternative  emission  limit. 

The  EPA  is  c-jrrently  evaluating 
enclosure  technologies  as  described 
above  at  two  facilities.  The  EPA  is 
evaluating  information  on  the  solvents 
that  these  systems  are  designed  to  use. 
products  that  the  systems  can  clean, 
ability  to  retrofit  existing  cleaning 
systems  with  the  technology,  and 
industries  that  use  these  systems. 

The  EPA  is  requesting  any  comments 
or  information  concerning  new 
technologies  that  are  feasible  and  can  be 
justified  as  the  basis  for  the  final  rule. 
Information  supplied  needs  to  include 
specifics  on  applicability,  control 
efficiency,  costs,  and  multi-media 
impacts  (i.e..  air.  water,  soil). 
Information  obtained  will  bo  considered 
by  the  EPA  in  the  final  rulemaking.  The 
EPA  may  promulgate  a  rule  that  requires 
these  technologies  for  specific 
applications. 

4.  Fugitive  Emission  Controls 

Fugitive  emission  control  for  the 
halogenated  solvent  cleaner  industry 
vary  according  to  the  fugitive  loss 
mechanism.  These  emission  controls  are 
discussed  below. 

Filling  and  draining  losses  occur  from 
open  handling  procedures  and  are 
minimized  by  operating  practices  that 
require  that  the  transfer  of  HAP  solvent 
be  by  the  use  of  a  threaded  or  other 
leakproof  couphng  with  the  end  of  the 
pipe  in  the  solvent  sump  being  located 
beneath  the  liauid  solvent  surface. 

Wastewater  losses  occur  when  water 
is  decanted  from  the  separator 
containing  a  slight  amount  of  solvent. 
These  losses  are  considered  to  be 
minimal  if  a  separator  is  correctly 
designed,  operated,  and  maintained. 
Provisions  for  the  proper  maintenance 
of  the  cleaner  and  controls  are  included 
in  these  proposed  standards. 

Start-up  and  shutdown  losses  are 
losses  that  occur  during  the  transition 
time  from  when  a  solvent  cleaning 
machine  is  turned  on  or  off  to  the  time 
when  equilibrium  is  achieved.  These 
losses  are  controlled  by  some  of  the 
same  controls  that  control  idling  losses. 
For  example,  starting  the  condenser 
coolant  prior  to  turning  on  the  sump 
heater  is  a  start-up  procedure  that 
facilitates  solvent  condensation  in  the 
saturated  zone  above  the  liquid  solvent 
before  solvent  vapors  rise  out  of  the 
cleaner. 

Distillation  losses  are  losses  that 
occur  when  solvent  is  regenerated 
through  onsite  distillation  for  reuse. 
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Losses  that  occur  due  to  distillation  are 
from  evaporation  during  transfer  and 
from  leaks  in  the  equipment;  therefore, 
transfer  and  operating  leak  and 
detection  provisions  cover  any  losses 
that  may  occur  from  distillation 
processes. 

Solvent  decomposition  losses  result 
from  the  solvent  mixture  turning  acidic 
due  to  reactions  occurring  with  water. 
Emissions  occur  during  handling  and 
disposal  of  the  solvent.  This  solvent  is 
subject  to  controls  under  RCRA  that 
serve  to  minimize  losses  by  stringent 
handling  and  disposal  guidelines.  These 
proposed  standards  do  not  interfere 
with  RCRA's  handling  and  disposal 
guidelines  to  minimize  HAP  emissions. 

D.  Development  of  Regulatory 
Alternatives 

With  the  exception  of  the  batch  cold 
cleaning  machine  subcategory,  multiple 
regulatory  alternatives  were  developed 
for  each  of  the  solvent  cleaning  machine 
source  categories.  The  only  batch  cold 
cleaning  machines  that  the  EPA 
identi^ed  that  use  a  halogenated  solvent 
were  carburetor  cleaners,  which  are 
controlled  with  a  cover  and  a  water 
layer  in  the  absence  of  a  regulation.  No 
additional  control  techniques  were 
identiRed  that  could  further  reduce  the 
emissions  from  these  cleaning 
machines.  The  Administrator 
determined  that  the  cover  and  the  water 
layer  represent  GACT.  Therefore, 
today's  proposed  standards  require  the 
use  of  a  cover  and  a  water  layer  on  all 
batch  cold  cleaners.  Since  the  only 
identified  FL\P  cold  cleaners  using 
halogenated  solvents  are  carburetor 
cleaners,  the  proposed  standard  will  not 
have  an  associated  control  cost  and  will 
not  result  in  an  emission  reduction 
because  carburetor  cleaning  machines 
already  incorporate  the  GACT  level  of 
control.  Rather,  the  standard  will  ensure 
that  new  batch  cold  cleaning  machines 
that  use  halogenated  solvents  have  the 
appropriate  emission  controls.  In  order 
to  ensure  the  proper  operation  of 
existing  batch  cold  cleaning  machines, 
the  standard  for  cold  cleaning  machines 
requires  that  the  cover  and  the  water 
layer  be  in  place  whenever  the  batch 
cold  cleaning  machine  is  cleaning  parts. 

The  only  impact  associated  witn  the 
regulation  of  batch  cold  cleaning 
machines  is  the  reporting  cost.  Each 
owTier  or  operator  of  a  batch  cold 
cleaning  machine  is  required  to  submit 
a  report  stating  that  they  have  a  batch 
cold  cleaning  machine  and  are 
complying  with  the  standard.  This 
report  is  discussed  in  more  detail  in 
section  Vl.I.  The  estimated  respondent 
cost  of  100,000  initial  notifications 
averaged  over  a  3-year  period  is  $1.1 


million.  The  estimated  Federal 
government  cost  for  100,000  initial 
notifications  averaged  over  a  3-year 
period  is  $308  thousand. 

The  EPA  solicits  comments  and 
supporting  data  on  the  inclusion  of 
batch  cold  cleaning  machines  in  today's 
proposal.  Spedfically,  the  EPA  requests 
comments  on  the  reasonableness  of 
setting  GACT  standards  equal  to  the 
baseline  level  of  control,  which  achieve 
no  HAP  emission  reduction.  Also,  the 
EPA  requests  data  and  comment  on  the 
existence  of  other  HAP  batch  cold 
cleaning  machines  and  whether  the 
proposed  standards  would  be 
reasonable  for  those  machines. 

The  regulatory  alternatives  developed 
for  the  five  remaining  solvent  cleaning 
machine  source  subcategories  are 
discussed  below. 

1.  Selection  of  MACT  Floor 

Emission  standards  for  new  and 
existing  sources  promulgated  under 
section  112(d)  of  the  Act  must  represent 
the  maximum  degree  of  reduction 
achievable;  this  is  typically  referred  to 
as  the  MACT.  The  Act  establishes 
minimum  levels,  or  "floors,"  for  MACT 
standards.  These  floors  are  to  be 
determined  as  follows: 

(1)  for  new  sources,  the  MACT  floor  cannot 
be  "less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source  "   *  *." 

(2)  for  existing  sources  with  more  than  30 
sources,  the  MACT  floor  cannot  be  less 
stringent  than  "the  average  emission 
limitation  achieved  by  the  best  performing  12 
jjercent  of  the  existing  sources  *   *   "." 

The  MACT  floors  for  the  halogenated 
solvent  cleaning  machine  source 
subcategories  are  based  on  control 
efficiency  and  sales  data  obtained  from 
section  114  questionnaires  sent  to 
solvent  cleaning  machine  vendors.  In 
this  section  114  questionnaires  data 
were  gathered  for  cleaning  machines  in 
each  subcategory.  These  data  are 
assumed  to  be  representative  of  the 
control  levels  achieved  by  the  industry 
as  a  whole,  and  represent  the  best 
information  available  to  the 
Administrator. 

Using  the  control  efficiencies  for  the 
individual  control  devices,  the 
combined  control  efficiency  formula, 
and  the  model  cleaning  machine 
operating  schedules,  a  control  efficiency 
was  calculated  for  each  reported 
cleaning  machine.  The  control 
combination  efficiencies  were  rounded 
to  the  nearest  10  percent  increment  (i.e.. 
10  percent  control,  20  percent  control, 
etc.)  due  to  data  and  precision.  The 
combinations  were  then  grouped  by 
their  combined  control  efficiencies.  All 
the  cleaning  machines  were  grouped 


based  on  control  efficiencies  and  ranked 
from  the  highest  control  efficiency 
combination  to  the  lowest  control 
efficiency  combination.  The  floor  for 
existing  sources  in  each  subcategory 
was  then  determined  by  calculating  the 
weighted-average  level  of  control  for  the 
top  performing  12  percent.  The  MACT 
floors,  for  batdi  vapor  cleaning  machine 
existing  sources  are  as  follows:  10 
percent  for  small,  40  percent  for 
medium.  40  percent  for  large,  60  percent 
for  very  large.  The  MACT  floor  is  30 
percent  for  existing  source  in-line 
cleaners.  The  MACT  floor  for  new 
sources  in  each  subcategory  was 
determined  by  determining  the 
maximum  control  level  achieved 
(control  level  of  the  best-controlled 
existing  source)  for  each  subcategory. 
The  MACT  floors  for  batch  cleaning 
machine  new  sources  are  as  follows:  40 
percent  for  small,  50  percent  for 
medium.  60  percent  for  large,  60  percent 
for  very  large.  The  MACT  floor  is  40 
percent  for  new  source  in-line  cleaning 
machines. 

2.  Development  of  Additional 
Regulatory  Alternatives 

Regulatory  alternatives  were 
developed  for  each  of  the  five  solvent 
cleaning  machine  subcategories.  The 
least  stringent  regulatory  alternative  that 
was  examined  in  detail  is  the  MACT 
floor;  therefore,  the  MACT  floor  is 
always  presented  as  the  first  alternative. 
To  develop  the  regulatory  alternatives, 
potential  control  levels  for  each 
subcategory  were  developed  and 
analyzed.  First,  all  reasonable  control 
combinations  were  evaluated  for  their 
emission  reduction  potential  for  each 
subcategory,  based  on  a  typical 
operating  schedule.  Then  the  control 
combinations  were  grouped  into  control 
levels,  rounded  to  the  nearest  10  percent 
increment.  Next,  the  capital  costs  were 
evaluated  and  the  median  cost 
combination  was  determined  for  each 
control  level.  Median  costs  were 
selected  instead  of  average  costs  because 
the  median  costs  have  a  particular 
control  combination  associated  with 
each,  whereas  an  average  cost  may  not 
correspond  to  any  of  the  available 
control  combinations.  Median  costs 
were  selected  as  opposed  to  the  lowest 
cost  combination  because  some 
combinations  may  not  be  feasible  for  all 
cleaning  machines.  For  each 
subcategory,  the  control  combination 
cost  that  represented  the  niedian  capital 
cost  was  chosen  to  represent  the  control 
level. 

Once  the  median  cost  control 
combinations  were  selected,  the  costs  of 
each  control  level  were  evaluated  for 
each  subcategory.  The  tot.il  annual  cost 
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for  each  control  level  was  estimated 
from  the  annualized  capital  costs,  the 
annual  operation  costs;  the  monitoring, 
reporting  and  recordkeeping  costs,  and 
the  solvent  cost  savings  reaUzed  from 
reduced  solvent  consumption.  The  cost 
per  unit  of  emissions  reduction,  or  cost 
effectiveness,  was  then  determined  for 
each  control  level  and  inferior  control 
options  were  identified.  Inferior  control 
options  are  defined  as  those  control 
levels  with  higher  costs  than  other 
levels  that  achieve  the  same  or  greater 
emission  reductions.  The  remaining 
non-inferior  control  options  made  up 
the  set  of  regulatory  alternatives  for  each 
subcategory.  Both  the  existing  and  the 
new  small  batch  vapor  cleaning 
machine  control  options  at  the  MACT 
floor  levels  were  identified  as  inferior 
options;  however,  because  they  are  the 
MACT  floor,  they  are  included  as  the 
first  regulatory  alternatives  for  this 
subcategory.  Table  4  presents  the 
regulatory  alternatives  for  each 
subcategory, 

Table  4.— Solvent  Cleaner 
Source  Subcategory  Regu- 
latory Alternatives 


Existing 

New 

Batch  vapor 

cleaner: 

Small  

1—10%  (floor) 

1—40% 
(floor). 

l»— 30%  

11—50% 

111—50%  

111—60% 

IV-60% 

Medium  .. 

1—40%  (floor) 

1—50% 
(floor). 

It— 50%  

11—60% 

111—60% 

Large  

1-^0%  (floor) 
11—70%  

1—60  (floor). 
11-70% 

Very  large 

1—60%  (floor) 

1—60% 
(floor). 

It— 70°/o  

11—70% 

In-line  

t— 30%  (floor) 

1-40% 
(floor). 

11—50%  

11—50% 
111—70% 

The  control  cost  analysis  for  the 
regulatory  alternatives  indicates  that  a 
large  number  of  solvent  cleaning 
facilities  will  have  negative  costs  for 
moving  from  the  estimated  current  level 
of  control  to  meeting  each  regulatory 
alternative.  That  is,  the  annualized  cost 
of  purchasing  and  operating  the  control 
cevice  is  less  than  the  cost  savings 
realized  by  the  reduced  solvent  costs. 
This  savings  implies  that  many  facilities 
have  had  the  possibility  of  reducing 
their  costs  but  have  not  yet  taken  the 
opportunity  to  do  so  in  the  absence  of 
the  standard.  An  important  question  for 
any  analysis  of  the  impact  of  the 


proposed  regulation  is  what  portion  of 
the  firms  with  this  potential  savings 
would  realize  the  savings  in  the  absence 
of  the  proposed  regulation  and  what 
portion  would  only  realize  the  savings 
if  forced  to  by  the  regulation.  The  main 
analysis  assumes  that  none  of  the  firms 
would  undertake  the  control  in  the 
absence  of  regulation  requiring  control. 
However,  a  sensitivity  analysis 
addresses  the  implications  if  the  firms 
with  the  greatest  cost  savings  undertake 
the  control  even  in  the  absence  of 
regulation. 

This  sensitivity  analysis  uses  a 
criterion  of  a  savings  of  $25,000  in  NPV 
above  all  costs  of  the  purchase, 
operation,  and  maintenance  of  die 
emissions  control  equipment.  The 
sensitivity  analysis  thus  assumes  that  a 
net  savings  of  $25,000  or  more  will 
assure  that  the  firm  will  undertake  the 
control.  For  these  firms  the  sensitivity 
analysis  does  not  attribute  any  emission 
reduction  or  cost  to  the  regulation 
because  it  assumes  the  control  would  be 
undertaken  whether  or  not  there  is  a 
regulation.  The  criterion  of  $25,000,  was 
chosen  for  it  was  a  midpoint  between 
the  smallest  capital  investment 
($11,200)  and  the  largest  capital 
investment  ($38,100)  necessary  to 
comply  with  the  standard.  Thus,  if  a 
solvent  cleaning  machine  operator 
would  experience  a  return  on 
investment  of  at  least  $25,000  in  NPV 
from  installing  emissions  control 
equipment,  the  operator  would  do  so  in 
the  absence  of  the  standard,  and  vice 
versa.  Regardless  of  whether  this 
investment  is  required  by  regulation,  the 
level  of  emission  reduction  is  the  same, 
since  solvent  cleaning  machine 
operators  choosing  to  invest  in  control 
equipment  in  the  absence  of  a  standard 
will  control  emissions  by  the  levels  the 
standard  requires.  This  sensitivity 
analysis  did  allow  analysis  of  the 
impact  on  incremental  cost  effectiveness 
and  benefit  cost  analysis  of  varying 
assumptions  concerning  this  baseline 
control  issue.  There  is  no  marked 
change  in  the  values  obtained  for 
incremental  cost  effectiveness  or  benefit 
cost  analysis.  Therefore,  the  uncertainty 
concerning  the  baseline  level  of  control 
does  not  change  the  relative 
attractiveness  or  the  selection  of 
regulatory  alternatives.  Because 
reducing  this  uncertainty  would  be  both 
quite  difficult  and  not  helpful  in  making 
the  selection  among  the  regulatory 
alternatives,  further  analysis  beyond  the 
sensitivity  analysis  was  not  needed. 
More  information  on  the  baseline 
investment  criterion  is  available  in  the 
background  information  document  (see 
the  Background  Information  Documents 


section  near  the  beginning  of  this 
preamble). 

3.  Evaluation  of  National  Costs 

After  the  regulatory  alternatives  were 
determined,  the  national  costs  were 
estimated.  Information  on  the  location 
and  number  of  batch  and  in-line 
cleaning  machines  in  the  United  States 
is  difficult  to  obtain  because  of  the  large 
number  of  solvent  cleaning  machines 
existing  within  many  different 
industries.  Therefore,  a  method  to 
estimate  the  nationwide  number  of 
solvent  cleaning  machines  was 
developed  using  available  data  such  as 
nationwide  solvent  consumption  and 
average  cleaning  machine  emission 
rates.  In  general,  the  numbers  of 
cleaning  machines  were  estimated  based 
on  the  quantity  of  solvent  consumed  at 
the  national  level,  assumptions  on  the 
breakdown  of  the  national  cleaning 
machine  population  (i.e.,  sizes  and 
percentage  of  controlled  cleaners),  and 
typical  solvent  consumption  rates  for 
each  size  and  control  combination.  The 
population  of  halogenated  solvent  batch 
vapor  and  in-line  cleaning  machines 
was  estimated  to  be  24.500. 

Assuming  an  average  15-year  lifespan 
for  a  solvent  cleaning  machine  and  that 
the  number  of  cleaning  machines  will 
remain  constant  from  1993  to  1996,  it 
was  determined  that  in  1996  (first  year 
of  compliance),  the  cleaning  machine 
population  will  be  20  percent  new 
cleaning  machines  (4,900)  and  80 
percent  existing  cleaning  machines 
(19,600). 

Based  on  the  responses  to  section  114 
surveys,  the  distribution  of  cleaning 
machines  among  the  different  control 
levels  (i.e..  10  percent,  20  percent,  etc.) 
was  determined  for  all  cleaning 
machines  sold  in  the  last  10-year  period. 
This  distribution  was  used  as  the 
control  efficiency  distribution  for 
existing  cleaning  machines.  The  control 
efficiency  distribution  of  Uiose  cleaning 
machines  sold  in  1990  was  used  as  the 
control  efficiency  distribution  for  new 
cleaning  machines. 

The  national  cost  for  cleaning 
machines  to  achieve  a  particular 
regulatory  alternative  comprised  the 
sum  of  the  capital;  and  monitoring, 
reporting  and  recordkeeping  costs  for  all 
cleaning  machines  to  move  from  their 
current  levels  of  control  to  the 
regulatory  alternative  level.  If  a  cleaning 
machine  was  at  or  above  a  regulatory 
alternative  level,  that  cleaning  machine 
incurred  no  capital  costs;  but  did  incur 
monitoring,  reporting  and 
recordkeeping  costs.  The  corresponding 
total  emission  reductions  were  also 
estimated  and.  with  the  total  national 
costs,  used  to  calculate  the  average  cost 
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effectiveness  for  each  regulatory  to  the  next  regulatory  alternative  was 

alternative.  Then  the  incremental  cost  of    determined.  Table  5  presents  the 
moving  from  one  regulatory  alternative       national  costs,  emission  reductions,  and 


the  average  and  incremental  cost 
effectiveness  values  for  the  regulatory 
alternatives  with  a  cost  credit  for 
reductions  in  solvent  usage. 


Table  5  -National  Costs  and  Emission  Reductions  for  Solvent  Cleaners— With  Solvent  Recovery  Credits 


Cleaner  stze 


Existing: 
SmaH. 

Mediun 

Large  .. 

V.  Large 

IrvLine .. 

New: 

Small 

Medium  . 
Large  .... 
V.  Large 
IrvLine  ... 


Regulatory 

alternative* 

(percent) 


MO 

11-30 

111-50 

IV-60 

1-40 
11-50 
111-60 

MO 
lt-70 

1-60 
11-70 

1-30 
11-50 

MO 
lt-50 
111-60 

1-60 
ll-«0 

^-60 
11-70 

I-60 
11-70 

MO 
11-50 
11-70 


Net  annualized 
cost  ($/yr) 


2.563,000 

1,904.000 

4,073,000 

5,202,000 

3,214,000 

2,123,000 

3.238,000 

(2,428,000) 

(4,560,000 

(8,664,000) 

(10,623,000) 

(16.210,000) 

(23,218,000) 

965,000 

836,000 

1.119.000 

384,000 

663.000 

(711,000) 

(1.010,000) 

(2,410.000) 

(2,900,000) 

(4,304,000) 

(6,484,000) 

123,000 


•  -  Regulatory  alternative  I  is  MACT  floor.  ()  .  Negative  values  are  shown  in  parentheses. 


HAP  emis- 
sion reduc- 
tion (MG) 


300 

1,200 

2,100 

2,500 

2,900 

3.900 

4,900 

4,300 

10.700 

10,100 

14.200 

14,600 

29,100 

400 

500 

600 

700 

1,000 

1,900 

2,400 

2,700 

3,800 

5,500 

7,400 

11,200 


Average 
cost  effec- 
tiveness (S/ 
MG) 


8,540 
1.590 
1,940 
2,080 

'1.110 
540 
66a 
(560) 
(430) 
(860) 
(750) 

(1.110) 
(800) 

2.410 

1,670 

1,870 

550 

660 

(370) 

(420) 

(890) 

(760) 

(780) 

(880) 

10 


Incremental 
cost  effec- 
tiveness (S/ 
MG) 


(730) 
2,410 
2,820 


(1.090) 
1.120 


(330) 
(480) 
(480) 


(1,290) 
2,830 


930 
600 


(450) 


(1.150) 
1.740 


The  costs  in  table  5  include  a  cost 
credit  for  reductions  in  solvent  usage 
that  result  from  increased  emission 
control.  Table  6  presents  national  costs, 
emission  reductions,  and  the  average 
and  incremental  cost  effectiveness  for 
the  regulatory  alternatives  without  a 


cost  credit  for  reductions  in  solvent 
usage.  The  EPA  solicits  comments  on 
operating  experience  from  users  of 
solvent  cleaning  machines  concerning 
whether  it  is  appropriate  to  include  a 
credit  for  solvent  not  consumed  when 
calculating  the  costs  and  cost 


effectiveness  of  the  regulatory 
alternatives.  For  the  remainder  of  this 
preamble,  the  cost  effectiveness  values 
from  table  5  are  presented,  which 
include  credits  for  the  reduction  in 
solvent  usage. 


Table  6.— National  Costs  and  Emission  Reductions  for  Solvent  Cleaners— Without  Solvent  Recovery 

Credits 


Qeaner  size 


Existing: 
Sman .... 

Medium 

Large  ... 

V.  Large 

In-Line .. 

^'ew: 

SmaN .... 


Regulatory 

alternative* 

(percent) 


MO 

11-30 

111-60 

IV-60 

MO 
11-60 
UI-«0 

MO 
11-70 

1-60 
11-70 

1-30 
11-50 

MO 


Net  annualized 
cost  ($/yr) 


3,043,000 
3.557.000 
6.950,000 
8,668,000 
7.242,000 
7.494,000 
9,979,000 
3,583,000 

10.294,000 
5.416,000 
9.154,000 
3.743.000 

16.485.000 

1.467.000 


HAP  emis- 
sion reduc- 
tion (MG) 


300 

1.200 

2.100 

2.500 

2.900 

3.900 

4.900 

4.300 

10.700 

10.100 

14.200 

14.600 

20.100 

400 


Average 
cost  effec- 
tiveness (S/ 
MG) 


10.140 

2,960 

3.310 

3.470 

2.500 

1.920 

2,040 

830 

960 

540 

640 

260 

570 

3.670 


Incremental 
cost  effec- 
tiveness (S/ 
MG) 


570 
3.770 
4,300 

250 
2.490 

1.050 

910 

880 
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Table  6.-National  Costs  and  Emission  Reductions  for  Solvent  Cleaners-Without  Solvent  Recovery 

Credits— Continued 


Cleaner  size 


Medijii 
Larg*  ... 


V.  Large 
IrvLine  ... 


Regulatory 

alternative* 

(percent) 


11-50 
111-60 

1-50 
11-60 

1-60 
11-70 

1-60 
11-70 

1-40 
11-50 
111-70 


■  Regulatory  alternative  I  is  MACT  floof. 


Net  annualized 
cost  (S/yr) 


1.496.000 
1.927.000 
1,407.000 
2.029.000 
1.925.000 
2.377.000 
1.393,000 
2.329,000 
3,240.000 
3,655,000 
15,409,000 


HAP  emis- 
sion reduc- 
tion (MG) 


500 

600 

700 

1,000 

1,900 

2,400 

2.700 

3.800 

5.500 

7,400 

11.200 


Average 
cost  effec- 
tiveness ($/ 
MG) 


2.990 

3,210 

2.010 

2.030 

1,010 

990 

520 

610 

590 

490 

1,380 


Incremental 
cost  effec- 
tiveness (S/ 
MG) 


290 
4,310 

2,070 

900 

850 

220 
3,090 


4.  Benefits  Analysis 

A  beneOt  analysis  was  undertaken  to 
examine  and  illustrate  the  value  of 
requiring  control  approaches  more 
stringent  than  the  MACT  floor  level. 
The  analysis  was  not  conducted  on 
every  aHected  solvent  cleaning  machine. 
The  analysis  started  with  a  risk 
characterization  study  on  two  model 
solvent  cleaning  machines,  one  small 
and  one  medium,  that  were  placed  in 
the  center  of  three  large  cities  in 
different  areas  of  the  United  States 
(Detroit,  Atlanta,  and  New  York  City). 
Estimates  of  the  total  number  of  people 
exposed,  potential  risk  to  the  most 
exposed,  and  potential  number  of 
cancer  cases  per  year  were  generated. 
Applying  the  regulation  to  the  model 
cleaning  machines  yielded  emissions 
reductions,  and  the  monetary  benefits 
from  the  reductions  were  then 
calculated  on  a  per  Mg  (ton)  basis.  It 
should  be  noted  that  this  analysis 
assumes  that  the  model  plant 
configurations  are  representative  of 
solvent  cleaning  machines  in  the  nation 
and  the  population  density  of  the  three 
modelled  cities  is  representative  of  the 
nation  as  a  whole. 

To  complete  the  analysis  required  two 
stages:  the  first,  valuing  the  reduction  in 
annual  cancer  mortality  risk;  the 
second,  valuing  the  reduction  in  non- 
cancer  effects.  Results  from  the  first 
stage  showed  monetary  benefits  (all 
computed  in  1990  dollars)  ranging  from 
$181  to  $964  per  Mg  ($164.54  to  $876.36 
per  ton).  For  the  second  stage,  the 
implicit  per  Mg  (ton)  value  needed  to 
equate  incremental  costs  and  benefits 
was  calculated.  This  showed  that 
implicit  benefits  after  removing  credit 
for  reducing  cancer  incidence  for  VOC 
per  Mg  (ton)  must  be  in  the  range  from 
$0  to  $559  per  Mg  ($0  to  $508.18  per 
ton)  for  new  medium  solvent  cleaning 
machines,  and  $1,866  to  $2,649  per  Mg 


($1,696.36  to  $2,408.18  per  ton)  for 
existing  and  new  small  solvent  cleaning 
machines.  Ranges  were  computed  based 
on  the  level  of  credit  for  reduction  in 
cancer  mortality  risk.  Methods  to  fully 
quantify  the  non-cancer  human  health 
and  the  ecological  benefits  of  reduced 
exposures  to  these  chemicals  are 
complex,  and  in  some  cases, 
controversial. 

Assuming  a  policy-based  VOC 
reduction  decision  criterion  of  $2,000/ 
Mg  ($1,818.18  per  ton),  the  benefits 
analysis  supports  emissions  control  at 
the  selected  regulatory  alternatives 
unambiguously  except  for  the  small 
solvent  cleaning  madiines  and  the  new 
in-line  solvent  cleaning  machines.  The 
$2,000/Mg  ($1,818.18  per  ton)  of  VOC 
reduction  decision  criterion  that  has 
been  used  as  a  value  for  decision- 
making lies  within  the  upper  end  of  the 
range  for  these  two  solvent  cleaning 
machine  types.  For  these  machines,  the 
benefits  analysis  is  not  definitive, 
neither  clearly  supporting  or  refuting 
the  proposed  levels  of  control  by  the 
benefit/cost  criterion.  Further 
information  is  available  in  a  background 
information  document  (see  the 
Background  Information  Documents 
section  near  the  beginning  of  this 
preamble). 

E.  Selection  of  Maximum  Achievable 
Control  Technologies 

When  establishing  standards  under 
section  112(d)  of  the  Act,  the 
Administrator  must  establish  limits  that 
reflect  the  maximum  achievable 
emission  reduction,  or  MACT.  However, 
for  area  sources,  section  112(d)(5)  states 
that  "the  Administrator  may  •  •  *  elect 
to  promulgate  standards  or  requirements 
*  *  *  which  provide  for  the  use  of 
generally  available  control  technologies 
or  management  practices."  This  is 
typically  referred  to  as  GACT.  Since 


these  standards  include  area  sources,  an 
evaluation  of  the  appropriate  regulatory 
approach  for  area  sources  was  needed. 

The  use  of  GACT  as  opposed  to 
MACT  for  area  sources  is  not  required 
by  the  Act.  A  GACT  approach  might  be 
warranted  if  significant  adverse 
economic  impact  is  expected  on  small 
sources.  This  might  especially  be  the 
case  where  the  small  sources  are  also 
small  businesses  that  could  not  afford 
the  capital  expenditure  associated  with 
meeting  MACT.  There  could  also  be 
some  concern  that  appropriately  trained 
individuals  would  not  be  available  to 
operate  sophisticated  controls.  A  GACT 
approach  may  also  be  warranted  if  there 
is  a  technological  limitation  to  installing 
a  control  device  on  smaller  emission 
sources. 

In  this  source  category,  no  reason  that 
would  lead  to  using  a  GACT  approach 
for  batch  vapor  and  in-line  cleaning 
machines  is  knowm  to  exist.  Although  a 
number  of  cleaning  machines  are 
expected  to  be  located  at  small 
businesses,  the  use  and  operation  of 
these  cleaners  do  not  represent  a 
significant  portion  of  their  business. 
Batch  vapor  and  in-line  solvent  cleaning 
operations  typically  represent  only  a 
small  portion  of  the  total  operating 
expenses  of  a  source;  generally  ranging 
from  0.1  to  9.7  percent.  Therefore,  any 
impact  from  the  standards  would  not  be 
likely  to  have  a  significant  impact  on 
the  overall  facility. 

There  is  no  technological  barrier  to 
the  use  of  controls  on  smaller  sources. 
When  developing  the  standards  for  this 
source  category,  the  determination  of 
MACT  was  made  for  multiple  cleaning 
machine  size  ranges.  The  levels  selected 
are  above  the  MACT  floor  and  are 
equivalent  to  the  levels  that  would  have 
been  established  if  a  GACT  approach 
were  used. 
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While  the  technological 
sophistication  of  controls  may  increase 
as  the  level  of  control  increases,  proper 
operation  is  still  relatively  simple. 
Normal  training  procedures  that  would 
be  present  at  any  facility  to  ensure 
proper  use  of  the  cleaning  machine 
would  typically  be  sufficient  to  ensure 
proper  control  device  operation.  Some 
of  the  control  devices  are  less  prevalent 
on  the  smaller  size  cleaning  machines; 
however,  there  is  no  technological 
reason  why  the  controls  cannot  be 
applied  to  these  units. 

Since  there  are  no  significant 
economic,  technological,  or  feasibility 
issues  that  would  warrant  selecting  a 
GACT  approach  for  batch  vapor  and  in- 
line cleaning  machine  area  sources  in 
this  industry,  MACT  is  warranted  for 
the  batch  vapor  and  in-line  cleaning 
machines  subcategories.  This  proposed 
standard  is  based  on  MACT  control 
applied  to  all  batch  vapor  and  in-line 
cleaning  machines  and  GACT  control 
applied  to  all  batch  cold  cleaning 
machines. 

Requiring  area  sources  to  meet  MACT 
as  opposed  to  GACT  means  that  the 
section  112(0  requirement,  that  EPA 
conduct  a  residual  risk  analysis  8  years 
after  promulgation  of  the  MACT 
standard,  will  apply  to  those  sources. 
The  EPA  requests  comment  on  whether 
this  residual  risk  requirement  should  be 
a  factor  to  be  weighed  in  determining 
whether  MACT  or  GACT  should  apply 
to  a  category  or  subcategory  of  area 
sources.  For  example,  in  the  present 
case,  where  MACT  and  GACT  would 
require  the  same  level  of  control,  is  it 
permissible  to  call  the  standard  GACT 
for  area  sources  in  order  to  exempt  those 
sources  from  the  requirements  of  112(f)? 

1.  Evaluation  of  Regulatory  Alternatives 

The  EPA  has  chosen  the  most 
stringent  regulatory  alternative  for  each 
solvent  cleaning  machine  source 
subcategory  for  both  existing  and  new 
cleaning  machines,  considering 
emission  reduction,  cost,  economic,  and 
other  environmental  impacts.  As  shown 
in  table  5,  the  incremental  cost 
effectiveness  of  moving  from  the  next 
most  stringent  to  the  most  stringent 
regulatory  alternative  for  these 
subcategories  ranged  frt>m  an 
incremental  cost-effectiveness  savings  of 
$600/Mg  ($550  per  ton)  to  a  incremental 
cost  effectiveness  of  $2,830/Mg  ($2,570 
per  ton)  of  HAP  emission  reduction.  No 
adverse  economic  or  other 
environmental  impacts  are  expected  for 
any  of  the  alternatives  presented.  Batch 
cold  cleaning  machines  are  not  included 
in  this  table,  but  are  proposed  to  be 
regulated  under  GACT,  as  discussed  in 
section  VI.D. 


The  analysis  for  existing  and  new 
small  and  medium  batch  vapor  cleaning 
machines  and  new  in-line  cleaning 
machines  revealed  incremental  cost- 
effectiveness  estimates  ranging  from 
$1,120/Mg  to  $2,830/Mg  associated  with 
adopting  the  most  stringent  regulatory 
alternatives.  For  large  and  very  large 
batch  vapor  cleaning  machines,  and 
existing  in-line  cleaning  machines  there 
were  incremental  cost  savings  for  the 
most  stringent  regulatory  alternative. 
Cost  savings  occur  because  the  control 
techniques  reduce  solvent  emissions 
frt)m  cleaning  machines,  thereby 
reducing  the  amount  of  new  solvent  that 
must  be  purchased.  The  savings  in 
solvent  purchase  costs  outweigh  the 
cost  of  installing  and  operating  the 
controls.  In  light  of  these  incremental 
cost  effectiveness  estimates  and  because 
no  adverse  economic  or  environmental 
impacts  are  expected,  the  most  stringent 
alternatives  for  the  batch  vapor  and  in- 
line cleaning  machine  source 
subcategories  are  selected  as  MACT. 

The  EPA  requests  comments  on  it's 
estimates  of  the  cost,  emission  reduction 
benefits,  and  recovery  credits,  and 
solicits  comments  on  the 
appropriateness  of  selecting  the  most 
stringent  alternative  for  each  of  the 
subcategories  (particularly  for  the  small 
and  medium  subcategories). 

Table  7  presents  a  summary  of  the 
MACT  standards  for  existing  and  new 
solvent  batch  vapor  and  in-line  cleaning 
machine  source  subcategories  covered 
by  these  standards.  The  proposed 
standards  are  based  on  the  EPA's 
evaluation  of  all  data  currently 
available.  The  EPA  invites  comment  on 
all  the  regulatory  alternatives  presented 
in  this  preamble,  ranging  from  the  floor 
to  the  alternative  technologies  discussed 
in  section  VI.C.  Before  promulgating  a 
final  rule,  the  EPA  will  evaluate  all 
additional  information  and  data 
submitted.  Based  on  this  evaluation,  the 
promulgated  standards  could  be  set  at 
the  MACT  floor  level,  or  at. the  level  of 
any  of  the  other  regulatory  alternatives 
presented  in  this  preamble,  but  will  not 
be  less  stringent  than  the  floor.  The  EPA 
could  also  establish  MACT  based  on  the 
alternative  technologies  discussed  in 
section  VI.C 

Table  7.— Solvent  Cleaner 
Source  Subcategory  Selected 
Regulatory  Alternatives 


Table  7.— Solvent  Cleaner 
Source  Subcategory  Selected 
Regulatory  Alternatives— Con- 
tinued 


Existing 
(percent) 

New  (per- 
cent) 

Very  large  

11—70 
11—50 

II-   70 

IrHine 

111—70 

Existing 
(percent) 

New  (per- 
cent) 

Batch  vapor 

Small 

Medium 

Large 

IV— 60 
111—60 
11—70 

111—60 
11—60 
11—70 

F.  Selection  of  Format  for  the  Proposed 
Standards 

Section  112(d)  of  the  Act  requires  that 
emission  standards  for  control  of  HAP 
be  prescribed  unless,  in  the  judgment  of 
the  Administrator,  it  is  not  feasible  to 
prescribe  or  enforce  emission  standards. 
Section  112(h)  identifies  two  conditions 
under  which  it  is  not  considered 
feasible  to  prescribe  or  enforce  emission 
standards.  These  conditions  include:  (1) 
If  the  HAP  cannot  be  emitted  through  a 
conveyance  device,  or  (2)  if  the 
application  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  due  to 
technological  or  economic  limitations.  If 
emission  standards  are  not  feasible  to 
prescribe  or  enforce,  then  the 
Administrator  may  instead  promulgate 
equipment,  work  practice,  design  or 
operational  standards,  or  a  combination 
thereof. 

Multiple  approaches  for  regulating  the 
halogenated  solvent  batch  vapor 
cleaning  and  in-line  source 
subcategories  are  being  proposed.  The 
formats  include  equipment  standards 
(i.e.,  control  technique  requirements) 
coupled  with  work  practices;  idling 
emission  limit  standards  coupled  with 
equipment  standards  (i.e.,  use  of  a  hoist) 
and  work  practices;  and  an  alternative 
overall  solvent  emission  limit  standard. 
The  owner  or  operator  of  a  batch  vapor 
or  in-line  cleaning  machine  would 
select  one  of  these  compliance 
approaches. 

Multiple  compliance  alternative 
options  are  being  proposed  for  batch 
vapor  and  in-line  cleaning  machines  to 
allow  these  cleaning  machine  owners  or 
operators  flexibility.  It  was  determined 
that  a  combination  of  standard  formats 
best  met  the  halogenated  solvent  batch 
vapor  and  in-line  cleaning  machine 
subcategories'  compliance  needs 
because  of  the  vast  number  of  different 
industries  and  operating  schedules 
associated  with  the  use  of  these 
cleaners. 

An  emission  limit  standard  was 
considered  initially,  as  required  by  the 
Act.  Solvents  are  not  generally  emitted 
through  a  conveyance  device.  The  only 
exception  is  when  a  lip  exhaust  is  used 
aUhe  edge  of  the  cleaning  machine  to 
draw  vapors  away  from  the  workers. 
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However,  available  infomiation 
indicates  that  these  devices  increase 
losses  from  the  machine  unless 
controlled  by  a  carbon  adsorber.  Carbon 
adsorbers  are  not  a  component  of  the 
regulatory  alternatives  selected  as 
MACT.  In  addition,  emissions  from 
solvent  cleaning  machines  are 
dependent  on  the  working  schedule, 
which  varies  widely  within  and  across 
solvent  cleaning  subcategories.  Since  no 
conveyance  device  is  used,  and 
emissions  are  variable,  establishing  an 
emission  standard  for  all  solvent 
cleaning  machines  was  not 
technologically  possible.  However, 
emission  standards  were  used  to  the 
extent  possible  in  these  standards. 

An  emission  limit  based  on  a  limited 
working  schedule  was  established  as  an 
alternate  standard  for  solvent  batch 
vapor  and  in-line  cleaning  machines. 
This  limit  represents,  at  a  minimum,  the 
MACT  level  of  control.  For  some 
cleaning  machines  the  alternative 
emission  limit  could  be  more  stringent 
than  MACT.  In  particular,  it  is  expected 
that  this  alternate  standard  will  be  more 
difficult  to  meet  for  larger  machines  and 
machines  operating  for  more  than  one 
shift  or  that  clean  parts  with  difficult 
configurations.  It  was  not  possible  to 
account  for  these  variables  when 
establishing  alternative  emission  Umits 
without  making  the  alternative  standard 
unenforceable  or  overburdensome. 
Sources  meeting  the  alternative 
emission  limits  proposed  today  are 
subject  lo  less  burdensome  monitoring, 
recordkeeping,  and  reporting 
requirements  than  sources  meeting  the 
other  combinations  of  idling  emission 
limits  and  equipment  and  work  practice 
standards.  The  reduced  burden  provides 
an  incentive  for  innovative  emissions 
control  strategies  to  limit  solvent  use. 

An  idling  emission  standard  was  then 
evaluated.  An  idling  emission  standard 
would  allow  a  numerical  standard  to  be 
set  without  considering  workload  and 
operating  schedules  of  the  solvent 
cleaning  subcategories.  However, 
maintaining  an  idling  emission  Umit 
does  not  ensure  maximum  emission 
reductions  at  all  times.  Therefore,  work 
practices  and  equipment  standards  (i.e.. 
use  of  a  hoist)  were  established  as  part 
of  this  compliance  alternative.  The 
idling  emission  limit  compliance 
alternative  may  be  economically 
impracticable  for  some  owners  and 
operators.  A  compliance  test  would 
need  to  be  performed  for  each  cleaning 
machine  if  vendors  do  not  supply  model 
cleaning  machine  test  data  indicating 
idling  emission  limit  compliance. 
Therefore,  the  EPA  concluded  that 
establishing  an  idling  emission  limit  for 
all  sources  would  not  be  practicable. 


However,  an  idling  emission  limit  was 
developed  as  an  alternative  compliance 
method  because  it  allows  for  the 
development  and  use  of  new  emission 
control  techniques. 

An  emission  reduction  (percent) 
standard  was  also  evaluated  for  the 
halogenated  solvent  batch  vapor  and  in- 
line cleaning  machine  source 
subcategories.  It  was  determined  that 
this  format  was  not  feasible  or 
practicable  for  halogenated  solvent 
cleaning  operations  because  the  percent 
emission  reduction  from  a  cleaning 
machine  would  depend  on  the 
percentage  of  time  working.  A 
percentage  emission  reduction  standard 
would  be  economically  impracticable  to 
determine  because  the  percentage  of 
time  working  varies  within  and  across 
solvent  cleaning  operations.  It  would 
also  be  technologically  impracticable  to 
measure  a  percent  emission  reduction 
for  the  halogenated  solvent  cleaning 
source  categor>'  as  most  control 
techniques  for  solvent  cleaning 
machines  prevent  emissions  from 
leaving  the  machine  and  therefore  do 
not  allow  for  simultaneous 
measurement  of  uncontrolled  and 
controlled  emissions. 

Use  of  an  equipment  standard,  in 
conjunction  with  work  practices,  was 
then  evaluated  for  the  halogenated 
solvent  batch  vapor  and  in-line  cleaning 
source  subcategories.  An  equipment 
standard  would  include  requirements 
for  control  techniques  or  combinations 
of  control  techniques  to  meet  MACT. 
This  would  be  used  in  conjunction  with 
work  practice  requirements  to  ensure 
MACT  limits  are  met.  The  equipment 
standard  compliance  format  allows  an 
owner  or  operator  flexibility  in  meeting 
the  established  MACT  limits,  and 
allows  use  of  existing  control  devices  an 
owner  or  operator  may  have  in  place. 
The  equipment  standard  compliance 
format  also  allows  for  compliance 
without  meeting  a  specified  emission 
limit  that  may  not  be  feasible  to 
measure,  or  achievable  to  meet  because 
of  varying  operating  schedules. 

Equipment  standards  were 
determined  for  the  batch  vapor  and  in- 
line halogenated  solvent  cleaning 
subcategories  based  on  control 
efficiencies  estimated  for  a  "typical" 
operating  schedule,  and  control 
efficiencies  for  individual  controls 
based  on  tests.  Work  practice  standards 
were  established  as  a  supplement  to 
equipment  standards  to  ensure  that  the 
desired  emission  reductions  are  met  and 
maintained. 

Work  practice  standards  include 
proper  operating  and  maintenance 
practices,  and  are  proposed  to  minimize 
solvent  emissions  from  poor  operating 


and  maintenance  practices.  Work 
practice  standards  would  include 
reducing  or  preventing  room  drafts  neai 
the  solvent  cleaning  machine,  spray 
design  and  techniques,  start-up  and 
shutdown  procedures,  workload 
introduction  and  removal  techniques, 
parts  racking  to  facilitate  drainage, 
solvent  transfer  practices,  and  operator 
qualification  test  requirements. 

In  summary,  equipment  and  work 
practice  standards  are  used  as  the  basis 
of  today  s  proposed  standards.  Under 
this  format,  a  facility  is  required  to 
monitor  equipment  control  parameters 
and  work  practices  to  ensure 
compliance.  Two  additional  compliance 
format  aUematives  are  included:  (1)  An 
idling  emissions  limit,  plus  the  use  of  a 
hoist  and  work  practices,  and  (2)  an 
emission  limit  standard.  These  format 
alternatives  are  proposed  as  alternative 
compliance  methods  for  operator  or 
owner  flexibility. 

The  idling  compliance  emission  level 
for  the  emission  limit  approach  was  set 
based  on  the  solvent  air  interface  (kg 
emissions  per  mz  solvent  air  interface 
lib  emissions  per  ftz  solvent  air 
interface!)  and  on  a  2-hour  a  day 
working  schedule  for  batch  cleaning 
machines  and  an  8-hour  a  day  working 
schedule  for  in-line  cleaning  machines. 
The  batch  vapor  cleaning  machine 
working  schedule  is  considered  to  be 
slightly  more  than  "typical"  for  small 
and  medium  batch  vapor  cleaning 
machines,  and  less  than  "typical"  for 
large  and  very  large  batch  vapor 
cleaning  machines. 

The  overall  compliance  emission 
levels  for  the  batch  vapor  and  in-line 
cleaning  machine  subcategories  were 
determined  by  taking  the  idling 
emission  rates  for  an  uncontrolled 
cleaning  machine  and  applying  the 
maximum  idling  emission  reduction 
f  omponent  identified  for  the  selected 
regulatory  alternative  control  levels  to 
get  an  idling  emission  standard. 

The  proposed  batch  cold  cleaning 
machine  source  subcategory  regulatory 
format  approach  consists  of  an 
equipment  standard  coupled  with  work 
practices.  The  owner  or  operator.of  a 
batch  cold  cleaning  machine  would 
follow  the  equipment  standard  and 
work  practices  in  order  to  comply  with 
the  regulation. 

G.  Modification  and  Reconstruction 
Considerations 

Section  112(g)  of  the  Act  establisnes 
requirements  for  sources  that  are 
modified  or  reconstructed.  Provisions 
for  modifications  and  reconstructions 
are  being  developed  under  separate 
rulemakings,  and  will  be  applicable  to 
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all  halogenated  HAP  sources  subject  to 
today's  proposed  regulations. 

H.  Selection  of  Monitoring  Requirements 

Section  114(a)(3)  requires  enhanced 
monitoring  and  compliance  certification 
of  all  major  stationary  sources.  The 
annual  compliance  certifications  certify 
whether  or  not  compliance  has  been 
continuous  or  intermittent.  Enhanced 
monitoring  shall  be  capable  of  detecting 
deviations  from  each  applicable 
emission  limitation  or  other  standard 
with  sufficient  reliability  and  timeliness 
to  determine  continuous  compliance 
over  the  applicable  reporting  period. 
Such  monitoring  data  will  be  directly 
enforceable.  If  monitoring  required 
under  these  standards  is  not  performed 
the  owner  or  operator  would  be  in 
violation  of  the  regulation.  The  best  way 
to  assure  continuous  compliance  is 
through  continuous  emission 
monitoring.  However.  EPA  must 
consider  technical  feasibility  and  cost 
when  selecting  enhanced  monitoring 
systems.  Section  504(b)  states  that 
continuous  emission  monitoring  is  not 
required  for  determining  compliance  if 
other  means  are  sufficiently  reliable  and 
timely.  Emission  monitoring  was 
considered  for  the  emission  limit 
portions  of  the  standards.  Continuous 
emissions  monitoring  was  determined 
not  to  be  feasible  for  the  halogenated 
solvent  cleaner  source  category  because 
emissions  are  not  ducted  through  a 
control  device  under  these  proposed 
standards  and  are  not  measured  in  a 
manner  that  allows  for  continuous 
emissions  monitoring. 

The  batch  cold  cleaning  machine 
subcategory  is  a  subcategory  of  area 
sources.  The  machines  in  this 
subcategory  are  typically  located  at 
small  businesses,  such  as  automotive 
service  stations.  The  emissions  from 
individual  cleaning  machines  are  small 
and  the  controls  required  for  this 
subcategory  are  already  in  place  on  all     * 
cleaning  machines.  Proper  operation  is 
relatively  simple.  In  addition,  if  not 
properly  operated,  the  faciUty  would 
lose  additional  solvent.  Since  operation 
is  relatively  simple  and  there  is  an 
economic  incentive  to  maintain  proper 
operation,  no  periodic  monitoring  is 
proposed.  Even  though  no  monitoring  is 
required,  the  owner  or  operator  would 
be  required  to  continuously  meet  the 
standards.  Violations  would  be  easily 
detected  through  random  inspections. 

Owners  or  operators  choosmg  to 
comply  with  the  alternative  emission 
limit  standards  would  be  required  to 
conduct  monthly  solvent  consumption 
mass  balance  emissions  estimates.  This 
method  would  require  the  owner  or 
operator  to  maintain  a  log  of  solvent 


additions  and  deletions  for  each  cleaner 
and  demonstrate  that  the  emissions 
based  on  a  3-month  rolling  average, 
from  each  solvent  cleaning  machine 
(calculated  from  these  records)  are  equal 
to  or  less  than  the  established  limits  for 
their  cleaner.  If  the  3-month  rolling- 
average  emissions  from  a  solvent 
cleaning  machine  exceeds  the 
established  limits,  or  monitoring  is  not 
done,  the  owner  or  operator  would  be  in 
violation  of  the  regulation. 

For  owners  or  operators  complying 
with  the  alternative  idling  emission 
standards  in  conjunction  with  the  use  of 
a  hoist  and  work  practices,  the  selected 
monitoring  approach  would  require  that 
the  idling  reference  test  method  307, 
also  being  proposed  today,  be  used  to 
demonstrate  compliance  with  the  idling 
limit  and  establish  the  monitoring 
parameters  for  the  solvent  cleaning 
machine.  Method  307  uses  a  liquid  level 
procedure,  where  the  change  in  liquid 
level  corresponds  directly  to  the  amount 
of  solvent  lost  from  the  cleaner.  The 
emissions  compliance  parameters  to  be 
monitored  are  determined  by  this  test. 
The  owner  or  operator  would  need  to 
demonstrate  that  the  frequency  and 
types  of  parameters  monitored  on  the 
solvent  cleaning  machine  were 
sufficient  to  demonstrate  continued 
compliance  with  the  idling  standard.  A 
owner  or  operator  that  fails  to  monitor 
control  parameters  or  does  not  maintain 
the  same  control  system  operating 
parameters  as  during  the  test  is  in 
violation  of  the  regulation. 

The  proposed  standards  include 
equipment  standards  that  require  use  of 
specific  control  techniques  or  control 
technique  combinations.  In  order  to 
ensure  that  the  control  efficiency  level 
is  maintained,  monitoring  requirements 
are  required.  Monitoring  each  control 
system  operating  parameter  would  be 
necessary  to  ensure  effective  and 
continuous  emission  reduction. 

Control  system  monitoring  entails  the 
measurement  or  monitoring  of  a 
parameter  that  is  determined  to 
demonstrate  compliance.  Monitoring  of 
control  system  operating  parameters  can 
entail  visual  inspection  or  control- 
specific  measurement  devices. 

Monthly  visual  inspection  monitoring 
would  be  required  for  automated  or 
manual  covers  to  ensure  that  covers 
completely  cover  the  machine  opening, 
are  in  place,  secure,  and  closing 
properly. 

Monitoring  requirements  for  each 
control  device  that  are  necessary  to 
ensure  proper  operation  were 
determined.  These  monitoring 
requirements  would  include  the  use  of 
a  velometer  to  measure  windspeed 
across  a  solvent  cleaner  for  reduced 


room  draft,  and  a  thermometer  or 
thermocouple  to  measure  the  center  of 
the  air  blanket  temperature  for  a 
freeboard  refrigeration  device  or  super- 
heated vapor  system.  These  control 
parameters  would  be  monitored  weekly 
under  these  proposed  standards.  Failure 
to  monitor  control  system  operating 
parameters,  or  to  maintain  control 
system  parameters  as  required,  would 
be  a  violation  of  the  regulation. 

Proposed  work  practice  standards 
have  been  set  to  minimize  emissions 
associated  with  operating  solvent 
cleaners.  Direct  monitoring  of  work 
practice  standard  compliance  would  be 
difficult.  It  was  determined  that  an 
operator  qualification  test  would  be  the 
best  work  practice  monitoring 
technique.  This  test  would  be 
completed  by  an  operator  during 
inspection,  if  requested  by  the 
Administrator.  The  operator 
qualification  test  would  include,  but 
may  not  be  limited  to.  the  following 
information. 

1.  The  correct  way  to  determine  the 
adequate  cycle  time; 

2.  How  to  determine  if  a  specific 
control  device  is  functioning; 

3.  The  correct  part  entry  and  exit 
speed  and  a  method  for  calculating  this 
speed; 

4.  The  proper  use  of  a  cover; 

5.  The  impacts  of  room  drafts  on  a 
cleaning  machine  and  how  to  mitigate 
the  impacts; 

6.  The  proper  parts  orientation;  and 

7.  The  basic  cleaning  machine  parts 
and  thei   functions. 

8.  The  procedures  followed  at 
halogenated  solvent  cleaning  machine 
startup,  shutdown,  and  during 
halogenated  solvent  cleaning  machine 
malfunction. 

/.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

Under  section  114(a)  of  the  Act.  the 
Administrator  may  require  any  person 
who  owns  or  operates  any  emission 
source,  who  the  Administrator  believes 
may  have  information  subject  to  any 
requirement  of  this  Act  on  a  one-time, 
periodic,  or  continuous  basis,  establish 
and  maintain  records;  make  reports;  use 
and  maintain  monitoring  equipment; 
and  use  such  audit  procedures,  or 
methods;  and  provide  such  other 
information  as  the  Administrator  may 
reasonably  require. 

Owners  of  machines  in  the  batch  cold 
cleaning  machine  subcategory  are 
typically  small  businesses,  such  as  an 
automotive  service  station.  As  discussed 
in  section  VI.H.,  no  monitoring  is 
required  for  these  sources.  In  order  to 
eliminate  unnecessary  burden,  these 
sources  are  required  to  submit  only  an 
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initial  notification  and  are  exempt  from 
all  other  recordkeeping  and  reporting 
requirements  in  both  the  proposed 
standards  and  in  the  General  Provisions 
of  Part  63.  The  initial  notification  must 
contain  the  name  and  address  of  the 
facility  as  well  as  a  certified  statement 
that  each  batch  cold  cleaning  machine 
at  the  facility  meets  the  applicable 
requ  irements  of  Subpart  T. 

These  proposed  standards  for  the  5 
remaining  subcategories  would  require 
recordkeeping  and  reporting  to  verify 
emission  limit  standard  compliance, 
and  equipment  and  work  standards 
compliance.  All  records  must  be  kept 
for  5  years.  The  proposed  recordkeeping 
provisions  would  require  that  each 
owner  or  operator  electing  to  comply 
with  the  overall  emission  limit  standard 
option  maintain  records  of  dates  and 
amounts  of  solvent  added  to  the  tank, 
solvent  composition  of  wastes  removed 
from  the  cleaning  machine,  and 
materials  balance  calculation  sheets 
documenting  the  3-month  rolling 
average  solvent  consumption  estimates 
calculated  each  month  for  their  solvent 
cleaning  machine.  Each  owner  electing 
to  comply  with  the  idling  emission  limit 
format,  supported  by  equipment  and 
work  practice  standards  option,  would 
be  required  to  maintain  records  of 
equipment  design,  date  of  installation, 
and  control  device  monitoring  results 
for  5  years. 

Each  owner  electing  to  comply  wth 
the  equipment  and  work  practice 
standards  would  be  required  to  keep 
records  of  the  monthly  or  weekly 
monitoring  of  control  equipment 
parameters,  owners's  manuals  for  the 
solvent  cleaning  machine  and  controls, 
and  the  date  of  installation  for  the 
solvent  cleaning  machine  and  all  of  its 
control  devices. 

As  proposed  by  the  General 
Provisions  (Subpart  A  of  this  part),  a 
startup,  shutdown,  and  malfunction 
plan  will  be  determined,  followed,  and 
kept  on-site  for  audit  inspection. 

An  initial  notification  report  would  be 
required  for  each  halogenated  solvent 
cleaning  machine  HAP  source.  This 
report  would  include  the  name  and 
address  of  the  facility  where  the  solvent 
cleaning  machine  is  located;  solvent 
cleaning  machine  design  characteristics 
(type  of  cleaner,  solvent  air  interface 
area);  yearly  halogenated  solvent 
consumption  for  each  cleaning  machine; 
and  existing  solvent  cleaning  machine 
control  devices. 

An  initial  compliance  report  would  be 
required  within  30  days  of  the  date  of 
compliance  (2  years  after  promulgation 
for  existing  sources).  This  report  would 
indicate  whether  each  solvent  cleaning 
machine  complies  with  the  regulation. 


and  the  standard  format  the  owner  or 
operator  elects  to  adopt  to  comply  with 
the  regulation.  The  initial  compliance 
report  would  include  an  initial  test 
report  (vendor-supplied  or  using 
reference  test  method  307)  for  those 
owners  or  operators  choosing  to  comply 
with  the  idling  emission  standard 
format.  Along  with  the  initial  test 
report,  an  owner  or  operator  would  also 
report  the  control  parameters  to  be 
maintained  and  monitored  in  order  to 
comply  with  the  standards.  This  initial 
compliance  report  would  also  include 
the  3-month  solvent  consumption 
rolling  average  for  those  owners  or 
operators  choosing  to  comply  with  the 
overall  emission  limit  standard.  If  an 
ovraer  or  operator  chooses  the 
equipment  and  work  practice  standard 
format,  the  initial  report  would  include 
control  equipment  verification 
information  and  a  control  parameter 
monitoring  report  within  30  days  of  the 
date  of  compliance. 

After  cleaning  machine  ov^ers  and 
operators  verify  compliance,  they  are 
only  required  to  submit  a  compliance 
report  to  the  Administrator  annually, 
unless  noncompliance  with  the 
standards  is  indicated.  This  report 
includes  the  startup,  shutdown,  and 
malfunction  reporting  requirements  as 
proposed  by  the  General  Provisions 
(Subpart  A  of  this  part).  If  any 
exceedances  occur,  startup,  shutdown 
and  malfunction  reporting  requirements 
will  be  submitted  as  part  of  the 
exceedance  report. 

Exceedance  of  any  of  the  regulatory 
standards,  at  any  time  after  the 
applicable  compliance  date,  would 
require  that  a  report  of  noncompliance 
be  submitted.  This  report  would  include 
regulation  violations  such  as  when  any 
of  the  monitored  operating  parameters 
were  outside  the  required  values  (e.g..  a 
temperature  recorded  at  the  center  of 
the  air  blanket  that  is  above  regulation- 
specified  levels,  or  when  visual 
observations  reveal  that  a  cover  does  not 
close  properly).  These  reports  would  be 
submitted  quarterly. 

Additional  reporting  requirements  for 
owners  and  operators  that  elect  to 
comply  with  the  overall  emission  limit 
include  reports  on  solvent  consumption 
materials  balance  emissions 
documenting  the  rolling  3-month 
average  emissions  every  year.  Solvent 
consumption  records  are  often 
maintained  as  solvent  purchase  records 
by  a  facility  operator  or  owner; 
therefore,  it  would  not  be  a  burden  to 
record  and  report  solvent  consumption. 

/.  Operating  Permit  Program 

Under  title  V  of  the  Act,  major  sources 
of  HAP  as  defined  by  section  112  would 


be  required  to  obtain  an  operating 
permit.  Often,  emission  limits, 
monitoring,  and  reporting  and 
recordkeeping  requirements  are 
scattered  among  numerous  pro\'isions  of 
SIP's  or  Federal  regulations.  As 
discussed  in  the  promulgated  regulation 
for  the  operating  permit  program 
published  on  July  21, 1992  (57  FR 
32250),  this  new  permit  program 
includes  all  of  the  requirements  that 
pertain  to  a  single  major  stationary 
source  in  a  single  document.  Sources 
subject  to  the  program  are  required  to 
submit  complete  permit  applications 
within  a  year  after  a  State  program  is  - 
approved  by  the  EPA  or,  where  a  State 
program  is  not  approved,  within  a  year 
after  a  program  is  promulgated  by  the 
EPA.  If  an  emission  standard  for  area 
sources  has  been  establi^ed  under  this 
part,  the  EPA  can  choose  to  exempt  that 
area  source  &t)m  the  requirement  to 
obtain  a  permit  if  permitting  them  is 
determined  by  the  EPA  to  be 
impracticable,  infeasible.  or 
unnecessarily  burdensome.  The  EPA 
proposes  in  today's  standards  that  the 
cold  batch  cleaning  machine 
subcategory  be  exempt  from  the 
requirement  to  obtain  a  permit  based  on 
the  reasons  outlined  above. 

K.  Solicitation  of  Comments 

The  EPA  specifically  requests 
comment  on  the  following  issues: 

1.  For  this  source  category,  the  EPA  is 
proposing  that  all  area  sources  be 
regulated  by  MACT  except  the  batch 
cold  cleaner  subcategory,  which  will  be 
required  to  meet  GACT.  No  specific 
criteria  are  statutorily  prescribed  to 
determine  whether  GACT  is  warranted 
for  area  sources  in  a  particular  source 
category.  The  EPA  requests  comments 
on  criteria  that  were  used  in  this 
proposal  and  any  otheKs)  that  the 
commenter  believes  should  be  used  in 
making  this  determination.  In  addition, 
as  discussed  in  section  VI.E.,  the  EPA 
requests  comment  on  whether  the 
application  of  section  112(f)  should  be 

a  factor  in  deciding  whether  to  apply 
MACT  or  GACT  to  an  area  source 
category  or  subcategory. 

2.  As  discussed  in  section  I.B.,  the 
EPA  requests  ccnrment  on  its  proposed 
subcaf  egorization  of  the  listed  source 
category.  Specific  information  is 
requested  concerning  whether  the 
delisting  criteria  of  section  112(c)(9)  are 
met,  or  alternatively,  whether  a  finding 
under  section  112(c)(3)  should  be  made 
for  individual  subcategories. 

3.  Standards  for  batch  cold  cleaning 
machines  proposed  today  are  based  on 
carburetor  cleaners,  but  apply  to  any 
HAP  batch  cold  cleaning  machines.  The 
EPA  could  not  identify  any  other  use  of 
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halogenated  HAP  solvents  in  cold 
cleaning  machines.  The  EPA  solicits 
comments  and  supporting  data  on  the 
inclusion  of  batch  cold  cleaning 
machines  in  today's  proposal  or 
alternative  strategies  for  addressing 
emissions  from  this  subcategory  that  are 
consistent  with  the  Act.  Specifically,  the 
EPA  requests  comments  on  the 
reasonableness  of  setting  standards 
equal  to  the  baseline  level  of  control. 
Also,  the  EPA  requests  data  and 
comments  on  the  existence  of  other 
HAP  batch  cold  cleaning  machines  and 
whether  the  proposed  standards  would 
be  reasonable  for  those  machines. 

4.  Limited  data  were  identified  by  the 
EPA  concerning  downtime  emission 
controls  and  control  efficiencies  for  the 
halogenated  solvent  cleaning  machine 
subcategories.  The  EPA  solicits 
comments  and  data  on  downtime 
emission  controls  and  control 
efficiencies. 

5.  At  the  NAPCTAC  meeting  in 
December  1992,  there  was  concern 
expressed  by  industry  that  the  control 
efficiencies  used  to  evaluate  the 
emission  reductions  and  costs  for  the 
various  options  represent  "typical" 
facilities  as  measured  in  the  laboratory 
and  may  not  match  the  operating 
conditions  and  schedules  for  each 
individual  cleaning  machine.  However, 
multiple  compliance  alternatives  are 
provided  for  this  NESHAP,  including 
equipment,  work  practice,  and  emission 
hmit  (idling  and  overall)  standards 
since  the  data  were  generally  obtained 
under  laboratory  conditions.  The 
equipment  standards,  in  conjunction 
with  work  practices,  allows  comphance 
Mdthout  meeting  a  specified  emission 
limit.  No  compliance  method  requires 
demonstration  with  a  percent  reduction 
standard.  The  EPA  believes  that  the 
multiple  comphance  alternatives  in 
today's  proposal  ensures  maximum 
control  while  minimizing  the  potential 
impacts  of  the  use  of  laboratory  data  for 
"typical"  cleaning  machines.  The  EPA 
requests  comments  on  this  issue  and 
any  available  data  on  control  techniques 
for  halogenated  solvent  cleaners. 

6.  The  EPA  soUcits  comment  and  data 
on  whether  it  is  appropriate  to  include 
credits  for  reductions  in  solvent  usage 
when  calculating  the  annualized  costs 
and  cost  effectiveness  values  of  the 
regulatory  alternatives. 

7.  Alternative  cleaning  technologies 
presented  in  the  preamble  include 
alternative  solvents,  alternative  cleaning 
machines  and  no-clean  technologies. 
The  EPA  is  seeking  information  on 
specific  applications  of  these  cleaning 
technologies  and  whether  they  should 
be  used  as  the  basis  for  MACT  in  the 
promulgated  standards.  Information 


supplied  needs  to  include  specifics  on 
applicability,  costs,  and  multi-media 
impacts  (i.e..  air.  water,  soil). 
Information  obtained  will  be  considered 
by  the  EPA  in  the  final  rulemaking. 

8.  The  EPA  has  not  fully  evaluated 
room  enclosures  as  an  option  for 
reducing  fugitive  emissions.  Room 
enclosures  could  potentially  capture 
and  control  fugitive  emissions  from 
solvent  cleaning  machines.  However, 
occupational  exposure  health  risks, 
costs,  available  room  space,  and 
halogenated  solvent  cleaning  machine 
accessibiUty  could  be  potential 
problems  associated  with  the  use  of 
room  enclosures.  The  EPA  is  seeking 
comment  on  the  cost,  impacts, 
feasibiUty,  and  specific  appUcability  of 
these  controls  and  whether  these 
controls  should  be  considered  as  MACT 
for  the  promulgated  standards. 

9.  The  EPA  is  currently  testing  and 
gathering  quantitative  infonnation  on 
two  low  solvent  emitting  vapor  cleaning 
systems.  The  EPA  is  also  collecting 
information  on  the  solvents  that  these 
systems  are  designed  to  use,  products 
that  the  systems  can  clean,  abiUty  to 
retrofit  existing  cleaning  systems  with 
the  technology,  and  industries  that  use 
these  systems.  The  EPA  requests 
comments  or  information  concerning 
these  new  technologies  that  justify  the 
feasibility  of  their  inclusion  in  the  final 
rule. 

Any  comments  submitted  to  the 
Administrator  on  this  proposed  rule  for 
existing  and  new  halogenated  solvent 
cleaners,  however,  should  contain 
specific  information  and  data  pertinent 
to  an  evaluation  of  the  magnitude  and 
severity  of  its  impact  and  suggested 
alternative  courses  of  action  that  would 
avoid  this  impact. 

Vn.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standard  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
make  an  oral  presentation  on  the 
proposed  standards  for  halogenated 
solvent  cleaning  machines  should 
contact  the  EPA  at  the  address  given  in 
the  ADDRESSES  section  of  this 

Preamble.  Oral  presentations  will  be 
mited  to  15  minutes  each. 
Any  member  of  the  public  may  file  a 
written  statement  before,  during,  or 
within  30  days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble 
and  should  refer  to  Docket  No.  A-92- 
39. 


A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hoiu-s  at  the 
EPA '8  Air  Docket  Section  in 
Washington,  DC  (see  ADDRESSES  section 
of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelUgently  and  effectively  participate 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
material  [307(d)(7)(A)]). 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735, 10/04/94),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  milfion  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligation  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant" 
regulatory  action.  This  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record  to  be  included  in 
the  docket  hsted  at  the  beginning  of 
today's  notice  under  ADDRESSES.  The 
docket  is  available  for  public  inspection 
at  the  EPA's  Air  Docket  Section,  which 
is  listed  in  the  ADDRESSES  section  of  this 
preamble. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
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been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  1652-01), 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch, 
EPA.  2136,  401  M  Street,  SW., 
Washington,  DC  20460.  or  by  calling 
(202)  260-2740.  The  public  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
average  57  hours  (or  to  vary  from  36  to 
142  hours)  the  first  year.  This  reporting 
and  recordkeeping  burden  is  estimated 
to  average  42  hours  (or  to  vary  from  29 
to  55  hours)  annually,  thereafter.  This 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223Y,  U.  S.  Environmental  Protection 
Agency,  401  M  Street,  SW..  Washington, 
DC  20460,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  the  EPA." 
The  final  rule  will  respond  to  any  OMB 
or  pubic  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

E.  Regulatory  Flexibility  Act 

The  RFA,  (or  Public  Law  96-354, 
September  19, 1980)  requires  Federal 
agencies  to  give  special  consideration  to 
the  impact  of  regulation  on  small 
businesses.  The  RFA  specifies  that  a 
regulatory  flexibifity  analysis  must  be 
prepared  if  a  proposed  regulation  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Regulatory  impacts  are  considered 
significant  if: 

1.  Annual  compliance  costs  increase 
total  costs  of  production  by  more  than 
5  percent. 

2.  Annual  compliance  costs  as  a 
percent  of  sales  are  at  least  20  percent 
(percentage  points)  higher  for  small 
entities. 

3.  Capital  cost  of  compliance 
represent  a  significant  portion  of  capital 
available  to  small  entities. 

4.  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

A  "substantial  number"  of  small 
entities  is  generally  considered  to  be 
more  than  20  percent  of  the  small 
entities  in  the  affected  industry.  Since 
the  economic  analysis  deals  only  with 


small  entities  (in  this  case,  facilities), 
conclusions  can  be  drawn  from  what 
was  done  there  already.  Each  of  the 
criteria  for  significant  impacts  will  be 
considered  in  turn. 

The  largest  increase  in  total  cost  of 
production  from  increased  emission 
control  is  0.61  percent  (SIC  359— 
Industrial  Machinery,  n.e.c).  This  figure 
is  well  below  the  significant-impact 
threshold  of  five  percent. 

Assessing  the  cfifferential  impacts, 
measured  by  a  comparison  of 
compliance  costs  as  a  percent  of  sales 
for  small  and  large  entities,  is  more 
difficult  as  large  model  facilities  were 
not  analyzed  in  the  economic  impact 
analysis.  Treatment  of  this  small 
business  impacts  criterion  involves 
creating  two  large  model  facilities. 

If  it  is  assumed  that  large  facilities  use 
large  solvent  cleaning  machines,  then 
compliance  costs  for  large  cleaning 
machines  are  negative,  and  are  thus 
savings.  To  be  conservative,  it  is 
assumed  here  that  large  model  facilities 
possess  five  very  large  solvent  cleaning 
machines,  so  that  a  "maximum  savings" 
case  is  modelled.  This  case  is  important 
as  it  models  the  maximum  cost 
differential  between  large  and  small 
facilities. 

Large  model  facilities  were  created  for 
SIC  359  (Industrial  Machinery,  n.e.c.) 
and  SIC  254  (Partitions  and  Fixtures). 
SIC  359  was  chosen  because  the  small 
model  facilities  in  this  group  experience 
the  highest  cost  absorption  impact  when 
compared  with  other  small  model 
facilities.  SIC  254  was  used  because  it 
had  the  smallest  average  per-facility 
revenue  of  facilities  with  greater  than 
100  employees.  Thus,  if  they  incur  the 
same  absolute  savings  as  other  large 
facilities,  their  relative  percentage 
savings  will  be  the  highest,  and  they 
will  experience  the  greatest  cost  savings 
in  percentage  terms  as  a  result  of  the 
standard.  The  cost  differentials  are  in  no 
case  larger  than  one  percentage  point. 
Thus,  by  this  criterion,  small  business 
impacts  are  not  deemed  significant. 

The  third  criterion  focuses  on  the 
amount  of  capital  available  to  small 
businesses  or  facilities.  Since  the  capital 
costs  incurred  as  a  result  of  investment 
in  control  equipment  needed  for  small 
businesses  to  meet  the  standard  was  less 
than  10  percent  of  the  businesses'  total 
assets  in  all  39  affected  SIC  codes,  it  was 
concluded  that  the  total  assets  of  small 
facilities  will  not  be  so  adversely 
affected  as  to  prohibit  the  procurement 
of  outside  financing.  (Examining  an 
increase  in  capital  costs  as  a  percentage 
of  total  assets  is  a  measure  of  the  ability 
of  a  firm  or  facility  to  meet  this  capital 
costs  increase.)  The  conclusion,  then,  is 
that  lack  of  available  capital  will  not  be 


an  obstacle  for  small  facifities  in 
complying  with  the  regulation. 

Criterion  number  four  stipulates  that 
small  business  impacts  are  significant  If 
compliance  leads  to  closure.  The  only 
implication  of  closure  in  the  economic 
impact  analysis  is  foxmd  in  the  section 
on  earnings  impacts.  Here  it  was  found 
that,  under  worst-case  assumptions, 
closures  might  occur  in  only  two  SIC 
codes,  254  and  259  (Miscellaneous 
Furniture  and  Fixtures),  given  their  low 
rate  of  profitability  in  the  baseline.  If 
this  indeed  occurs,  the  question  of 
whether  or  not  these  closures  make  up 
a  substantial  portion  of  small  entities 
must  be  addressed.  The  actual  number 
of  impacted  fadUties  in  the  39  impacted 
SIC  codes  is  unknown.  If  it  can  be 
assumed  that  each  SIC  is  impacted  in 
the  same  proportion,  a  proxy  for  the 
share  of  impacted  facilities  represented 
by  SIC  codes  254  and  259  is  the  total 
number  of  facilities  in  these  SIC  codes 
as  a  share  of  the  total  number  of 
potentially  impacted  firms.  Standard 
Industrial  Classification  codes  254  and 
259  hold  a  combined  total  3,194  small 
facilities.  This  makes  up  3.4  percent  of 
the  total  93.121  small  faciliUes  in  all  39 
SIC  codes.  Thus,  in  the  extreme  case 
that  some  closures  result,  the  number  of 
closures  is  estimated  to  far  less  than  the 
amount  required  for  substantial  number 
of  impacted  facilities. 

In  conclusion,  and  pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  for  the  impacts 
do  not  meet  or  exceed  the  four 
previously  stated  criteria  in  the  RFA 
guidelines. 

Further  information  on  the  RFA 
screening  effort  is  available  in  the 
background  information  package  (see 
the  Background  Information  Documents 
section  near  the  beginning  of  this 
preamble). 

F.  Clean  Air  Act  Procedural 
Requirements 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  health,  economic 
and  technological  issues,  and  on  the 
proposed  liquid  level  procedure  test 
method. 

Section  112(d)(6)  requires  the 
Administrator  to  review  this  regulation 
no  less  often  than  every  8  years.  In 
addition,  section  112(0(2)  requires  a 
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single  review  within  8  years  of 
promulgation.  This  review  will  include 
an  assessment  of  factors  such  as 
evaluation  of  the  residual  health  risks, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Snbiects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances,  Halogenated  solvent 
cleaning  machines.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  15. 1993. 
Carol  M.  Browner. 
The  Adminutrator, 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63,  of 
the  Code  of  Federal  R^ulations  is 
amended  as  set  forth  below: 

PART  63-NATlONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
t»ntinues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  7412.  7414. 
7416.  and  7601. 

2.  Part  63  is  amended  by  adding 
subpart  T  consisting  of  §§  63.460 
through  63.468  to  read  as  follows: 

Subpart  T— National  Emission  Standard* 
for  Halogenated  Soivant  Claanlng 

63.460  Applicability  and  designation  of 
source. 

63.461  Definitions. 

63.462  Standards. 

63.463  Alternative  standards. 

63.464  Test  methods. 

63.465  Monitoring  procedures. 

63.466  Recordkeeping  requirements. 

63.467  Reporting  requirements. 

63.468  Equivalent  methods  of  control. 

Subpart  T— National  Emission  Standards 
for  Halogenated  Solvent  Cleaning 

§63.460    AppllcablHtyanddaalgnationof 

source. 

(a)  The  provisions  of  this  subpart 
apply  to  each  individual  solvent 
cleaning  machine  that  uses  methylene 
chloride,  perchloroethylene, 
trichloroethylene,  1,1.1-trichloroethane, 
carbon  tetrachloride,  chloroform,  or  any 
blend  using  a  halogenated  solvent  as  a 
cleaning  solvent 

(b)  The  provisions  of  subpart  A  of  this 
part  apply  to  owners  or  operators  of 
batch  vapor  and  in-line  cleaning 
nachine  sources. 


(c)  The  owners  or  operators  of  batch 
cold  cleaning  machine  sources  are  not 
subject  to  the  provisions  of  subpart  A  of 
this  part 

(d)  Each  solvent  cleaning  machine 
that  commences  construction  or 
reconstruction  on  or  after  November  29. 
1993  shall  achieve  compliance  with  the 
provisions  of  this  siibpart  immediately 
upon  startup  or  the  date  of 
promulgation  of  this  subpart,  whichever 
is  later. 

(e)  Each  solvent  cleaning  machine 
that  commenced  construction  or 
reconstruction  before  November  29. 
1993  shall  achieve  compliance  with  the 
provisions  of  the  subpart  no  later  than 
24  months  after  the  date  of 
promulgation  of  this  subpart 

(f)  The  following  authorities  shall  be 
retained  by  the  Administrator  and  not 
transferred  to  a  State:  (To  be  determined 
by  EPA  at  the  final  rule  stage.) 

S  63.461    Definitions. 

Terms  used  in  this  subpart  are 
defined  as  follows: 

Air  blanket  means  the  layer  of  air 
inside  the  solvent  cleaning  machine 
freeboard  which  extends  from  the 
solvent/air  interface  to  the  top  coil  of 
the  freeboard  refrigeration  device.  The 
center  of  the  air  blanket  is  equidistant 
between  the  sides  and  between  the  top 
and  bottom  of  the  air  blanket 

Automated  parts  handling  system 
means  a  mechanical  device  that  carries 
all  parts  and  parts  baskets  from  the 
initial  loading  of  soiled  parts  through 
the  removal  of  the  cleaned  parts  at  a 
controlled  speed  Automated  parts 
handling  systems  include,  but  are  not 
Limited  to.  hoists  and  conveyors. 

Batch  cleaning  machine  means  a 
solvent  cleaning  machine  in  which 
individual  parts  or  a  set  of  parts  move 
through  the  entire  cleaning  cycle  before 
new  parts  are  introduced  into  the 
solvent  cleaning  machine.  An  open  top 
vapor  cleaning  machine  is  a  type  of 
batch  cleaning  machine. 

Bi-parting  covet  means  an  automatic 
cover  for  a  solvent  cleaning  machine 
that  consists  of  two  halves  that  shde 
horizontally  when  the  cover  is  being 
opened  or  closed.  A  bi-parting  cover  can 
be  closed  while  parts  are  in  the  solvent 
cleaning  machine. 

Carburetor  cleaning  machine  means  a 
small  maintenance  solvent  cleaning 
machine  or  parts  washer  that  uses  room 
temperature  liquid  solvent  and  solvent 
blends  to  clean  parts  (typically 
carburetors).  Carburetor  cleaning 
machines  have  a  water  layer  over  the 
solvent  that  provides  control  of 
emissions.  Carbtn^tor  cleaning 
machines  typically  consist  of  a  pail 
containing  the  solvent  and  water  layer. 


a  basket  in  which  the  parts  are  placed, 
and  a  gasketed  cover  containing  a  motor 
which  rotates  the  basket 

Clean  liquid  solvent  means  fresh 
unused  solvent  or  used  solvent  that  has 
been  filtered,  skimmed,  and/or  distilled 
to  remove  soils  (e.g.,  skimmed  of  oils  or 
sludge  and  strained  of  metal  chips.) 
Cold  cleaning  machine  means  any 
device  or  piece  of  equipment  that 
contains  and  uses  solvent  in  the  liquid 
phase  to  clean  and  remove  soils  from 
the  surfaces  of  materials. 

Cover  means  a  lid,  top,  or  portal  cover 
for  a  solvent  cleaning  machine.  Types  of 
covers  include,  but  are  not  limited  to, 
bi-parting,  roll-top,  and  hinged  covers. 

Downtime  mode  means  the  time 
period  when  the  solvent  cleaning 
machine  is  turned  off. 

Dwell  means  the  period  of  time  when 
parts  are  held  within  the  freeboard  area 
of  the  solvent  cleaning  machine  after 
cleaning  to  allow  solvent  to  drain  from 
the  parts  back  into  the  solvent  cleaning 
machine. 

Existing  means  any  solvent  cleaning 
machine  that  commenced  construction 
or  reconstruction  on  or  before  November 
29, 1993. 

Freeboard  area  means  for  a  batch 
cleaning  machine  the  area  within  the 
solvent  cleaning  machine  that  extends 
from  the  solvent/air  interface  to  the  top 
of  the  solvent  cleaning  machine.  For  an 
in-line  cleaning  machine,  it  is  the  area 
within  the  solvent  cleaning  machine 
that  extends  fitim  the  solvent/air 
interface  to  the  bottom  of  the  entrance 
or  exit  opening,  whichever  is  lower. 

Freeboard  height  means  for  a  batch 
cleaning  machine  the  distance  from  the 
solvent/air  interface  to  the  top  of  the 
cleaning  machine.  For  an  in-une 
cleaning  machine,  it  is  the  distance  from 
the  solvent/air  interface  to  the  bottom  of 
the  entrance  or  exit  opening,  whichever 
is  lower. 

Freeboard  ratio  means  a  ratio  of  the 
solvent  cleaning  machine  freeboard 
height  to  the  smaller  interior  dimension 
(length,  width,  or  diameter)  of  the 
solvent  cleaning  machine. 

Freeboard  refrigeration  device  (also 
called  a  chiller)  means  a  set  of 
secondary  coils  moimted  in  the 
freeboard  area  which  carry  a  refrigerant 
to  provide  a  chilled  air  blanket  above 
the  solvent  vapor. 

Hoist  means  a  mechanical  device  that 
carries  the  parts  basket  and  the  parts  to 
be  cleaned  from  the  loading  area,  into 
the  solvent  cleaning  machine,  and  to  the 
unloading  area  at  a  controlled  speed.  A 
hoist  can  be  operated  by  controls  or  can 
be  programmed  to  cycle  parts  through 
the  cleaning  cycle  automatically. 

Hot  vapor  recycle  means  a  solvent 
cleaning  system  for  vapor  rimming 
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machines  in  which  parts  are  cleaned 
using  superheated  solvent  vapor  that  is 
recirculated  in  the  vapor  zone. 

Idling  mode  means  the  time  period 
when  a  solvent  cleaning  machine  is 
txmied  on  but  is  not  actively  cleaning 
parts. 

In-line  cleaning  machine  (also  called 
a  continuous  cleaning  machine)  means 
a  solvent  cleaning  machine  that  uses  an 
automated  parts  handling  system, 
typically  a  conveyor,  to  provide  a 
continuous  supply  of  parts  to  be 
cleaned.  These  units  are  fully  enclosed 
except  for  the  conveyor  inlet  and  exit 
portals.  In-hne  cleaning  machines  can 
be  either  cold  or  vapor  cleaning 
machines. 

Leak-proof  coupling  means  a  threaded 
or  other  type  of  coupling  which 
prevents  solvents  from  leaking  while 
filling  or  draining  solvent  to/from  the 
solvent  cleaning  machine. 

Lip  exhaust  means  a  device  installed 
around  the  top  of  the  opening  of  a 
solvent  cleaning  machine  that  draws  in 
air  and  solvent  vapor  emissions  and 
ducts  them  away  froin  the  solvent 
cleaning  area. 

Manual  cover  means  a  Ud.  top,  or 
portal  cover  for  a  solvent  cleaning 
machine  that  is  opened  and  closed  by 
physically  lifting.  sUding,  or  pulling  it 
(i.e.,  is  not  operated  mechanically). 
Manual  covers  include,  but  are  not 
limited  to.  hinged,  sliding,  and  roll-top 
covers. 

Monthly  reporting  period  means  the 
calendar  month  in  which  the  owner  or 
operator  of  a  solvent  cleaning  machine 
is  required  to  calculate  and  report  the 
solvent  emissions  from  each  solvent 
cleaning  machine. 

New  means  any  solvent  cleaning 
machine,  the  construction  or 
reconstruction  of  which  is  commenced 
after  the  Administrator  first  proposes  a 
relevant  standard  under  this  part. 

Open  top  vapor  cleaning  machine 
means  a  batch  solvent  cleaning  machine 
that  has  its  upper  surface  open  to  the  air 
and  boils  solvent  to  create  solvent  vapor 
that  is  used  to  clean  parts. 

Primary  condenser  means  a  series  of 
circumferential  cooling  coils  on  a  vapor 
cleaning  machine  through  which  a 
refrigerant  is  circulated  or  recirculated 
to  provide  continuous  condensation  of 
rising  solvent  vapors  and,  thereby, 
create  a  controlled  vapor  zone  which 
prevents  vapors  from  escaping  from  the 
cleaning  machine. 

Reduced  room  draft  means  decreasing 
the  flow  or  movement  of  air  across  the 
solvent  cleaning  machine  to  meet  the 
specificaUons  of  §63.462(e)(2){ii). 

Soils  means  water-insoluble 
contaminants  that  are  removed  from  the 
parts  being  cleaned.  Soils  include,  but 


are  not  limited  to,  grease,  oils,  waxes, 
metal  chips,  carbon  deposits,  fluxes, 
and  tars. 

Solvent  cleaning  machine  means  any 
device  or  piece  of  equipment  that  uses 
halogenated  solvent  in  the  Uquid  or 
gaseous  phase  to  clean  and  remove  soils 
from  the  surfaces  of  materials. 

Solvent/air  interface  means  for  a 
vapor  cleaning  machine  the  location  of 
contact  between  the  concentrated 
solvent  vapor  layer  and  the  air.  For  a 
cold  cleaning  machine  it  is  the  location 
of  contact  between  the  liquid  solvent 
and  the  air. 

Solvent/air  interface  area  means  for  a 
vapor  cleaning  machine  the  surface  area 
of  the  solvent  vapor  that  is  exposed  to 
the  air.  For  a  cold  cleaning  machine  it 
is  the  surface  area  of  the  liquid  solvent 
that  is  exposed  to  the  air. 

Solvent  vapor  zone  means  for  a  vapor 
cleaning  machine  the  area  which 
extends  horn  the  liquid  solvent  surface 
to  the  solvent  vapor/air  interface. 

Sump  means  the  part  of  a  solvent 
cleaning  machine  where  the  liquid 
solvent  is  located. 

Sump  heater  coils  means  the  heating 
system  on  a  vapor  cleaning  machine 
which  uses  steam,  electricity,  or  hot 
water  to  boil  the  liquid  solvent. 

Superheated  vapor  system  means 
employing  the  use  of  heating  coils  that 
boil  liquid  solvent  generating  solvent 
vapors  that  are  heated  to  temperatures 
that  are  more  than  1.5  times  greater  than 
the  solvent  boiling  point. 

Vapor  cleaning  machine  means  a 
batch  or  in-line  solvent  cleaning 
machine  that  boils  liquid  solvent 
generating  solvent  vapor  that  is  used  as 
an  integral  part  of  the  cleaning  cycle. 

Water  cover  means  for  a  batch  cold 
cleaning  machine  a  layer  of  water  which 
floats  above  the  denser  solvent  and 
provides  control  of  solvent  emissions.  In 
many  cases,  the  solvent  used  in  batch 
cold  cleaning  machines  is  sold 
containing  the  appropriate  amount  of 
water  to  create  a  water  cover. 

Working  mode  means  the  time  period 
when  the  solvent  cleaning  machine  is 
turned  on  and  is  actively  cleaning  parts. 

§63.462    Standards. 

(a)  Except  as  provided  in  §  63.463, 
each  existing,  new,  or  reconstructed 
batch  vapor  or  in-line  solvent  cleaning 
machine  shall  conform  to  the  following 
design  requirements: 

(1)  Each  cleaning  machine  shall  be 
equipped  with  a  cover  that  may  be 
readily  opened  or  closed,  completely 
covers  the  cleaner  openings  when  in 
place,  and  is  free  of  cracks,  holes,  and 
other  defects. 

(2)  Each  cleaning  machine  shall  have 
a  freeboard  ratio  of  at  least  0.75. 


(3)  Each  cleaning  machine  shall  use 
an  automated  parts  handling  system  at 
a  maximiun  speed  of  3.3  meters  per 
minute  for  transporting  all  parts  and 
parts  baskets  from  the  initial  loading  of 
parts  through  removal  of  cleaned  parts. 

(4)  Each  vapor  cleaning  machine  shall 
be  equipped  with  a  device  that  shuts  off 
the  sump  heat  if  the  sump  Hquid  solvent 
level  drops  down  to  the  height  of  the 
sump  heater  coils. 

(5)  Each  vapor  cleaning  machine  shall 
be  equipped  with  a  vapor  level  control 
device  which  shuts  off  sump  heat  if  the 
vapor  level  in  the  vapor  cleaning 
machine  rises  above  the  height  of  the 
primary  condenser. 

(6)  No  lip  exhaust  shall  be  used, 
unless  all  collected  solvent  vapors  are 
routed  through  a  carbon  adsorber. 

(b)  Except  as  provided  in  §63.463. 
each  owner  or  operator  of  an  existing  or 
new  batch  vapor  cleaning  machine  shall 
comply  with  either  paragraph  (b)(1)  or 
(b)(2)  of  this  section: 

(1)  Each  owner  or  operator  of  a  batch 
vapor  cleaning  machine  with  a  solvent/ 
air  interface  area  of  1.21  square  meters 
or  less  shall: 

(i)  Employ  one  of  the  control 
combinations  listed  in  table  1  of  this 
subpart, or 

(ii)  Demonstrate  that  their  solvent 
cleaning  machine  can  achieve  and 
maintain  an  idling  emission  limit  of 
0.15  kilograms  per  hour  per  square 
meter  of  solvent/air  interface  area, 
determined  using  the  procedures  in 
§  63.464(a). 

(2)  Each  owner  or  operator  of  a  batch 
vapor  cleaning  machine  with  a  solvent/ 
air  interface  area  of  greater  than  1.21 
square  meters  shall: 

(i)  Employ  one  of  the  control 
combinations  listed  in  table  2  of  this 
subpart, or 

(ii)  Demonstrate  that  their  solvent 
cleaning  machine  can  achieve  and 
maintain  an  idling  emission  limit  of 
0.15  kilograms  per  hour  per  square 
meter  of  solvent/air  interface  area, 
determined  using  the  procedures  in 
§  63.464(a). 

(c)  Except  as  provided  in  §63.463. 
each  owner  or  operator  of  an  in-line 
cleaning  machine  shall  comply  with 
paragraph  (c)(1)  or  (c)(2)  of  this  section, 
as  appropriate: 

(1)  Each  owner  or  operator  of  an 
existing  in-line  cleaning  machine  shall: 

(i)  Employ  a  1.0  freelward  ratio  and  a 
freeboard  refrigeration  device,  or 

(ii)  Demonstrate  that  their  solvent 
cleaning  machine  can  achieve  and 
maintain  an  idling  emission  hmit  of 
0.10  kilograms  per  hour  per  square 
meter  of  solvent/air  interface  area,  as 
provided  in  §  63.464(a). 
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(2J  Each  owner  or  operator  of  a  new 
in-line  cleaning  machine  shall: 

(i)  Employ  a  super  heated  vapor 
system  and  a  heeooard  refrigeration 
device,  or 

(ii)  Demonstrate  that  their  solvent 
cleaning  machine  can  achieve  and 
maintain  an  idling  emission  limit  of 
0.10  kilograms  per  hour  per  square 
meter  of  solvent/air  interface  area,  as 
determined  using  the  procedures  in 
§  63.464(a). 

(d)  Except  as  provided  in  §63.463, 
each  owner  or  operator  of  an  existing  or 
new  batch  vapor  or  in-line  solvent 
cleaning  machine  shall  meet  all  of  the 
following  required  work  and  operational 
practices  that  are  applicable  to  the  type 
of  cleaner 

(1)  The  cover(s)  to  each  solvent 
cleaning  machine  shall  be  closed  during 
the  downtime  mode. 

(2)  The  parts  baskets  or  the  parts 
being  cleaned  in  an  open  top  batch 
vapor  cleaner  shall  not  occupy  more 
than  50  percent  of  the  solvent/air 
interface  area,  unless  the  parts  baskets 
or  parts  are  introduced  at  a  speed  of  0.9 
meters  per  minute  or  less. 

(3)  Any  spraying  operations  shall  be 
done  within  the  vapor  zone  or  within  a 
section  of  the  solvent  cleaning  machine 
that  is  not  directly  exposed  to  the 
ambient  air. 

(4)  Parts  or  parts  baskets  shall  not  be 
removed  from  any  solvent  cleaning 
machine  until  condensation  or  dripping 
has  stopped. 

(5)  Parts  shall  be  oriented  so  that  the 
solvent  drains  from  them  freely.  Parts 
having  cavities  or  blind  holes  shall  be 
tipped  or  rotated  before  being  removed 
from  any  solvent  cleaning  hnachine. 

(6)  During  startup  of  each  vapor 
cleaning  machine,  the  primary 
condenser  shall  be  turned  on  before  the 
sump  heater. 

(7)  During  shutdown  of  each  vapor 
cleaning  machine,  the  sump  heater  shall 
be  turned  off.  and  the  solvent  vapor 
layer  allowed  to  collapse  before  the 
primary  condenser  is  turned  off. 

(8)  When  solvent  is  added  or  drained 
from  any  solvent  cleaning  machine,  the 
solvent  shall  be  transferred  using 
threaded  or  other  leakproof  couplings 
and  the  end  of  the  pipe  in  the  solvent 
sump  shall  be  located  beneath  the  liquid 
solvent  surface. 

(9)  Each  solvent  cleaning  machine 
and  associated  controls  shall  be 
maintained  as  recommended  by  the 
manufacturers  of  the  equipment 

(10)  Each  owner  or  operator  of  a 
solvent  cleaning  machine  shall 
complete  and  pass  a  test  of  solvent 
cleaning  operating  procedures  if 
requested  during  an  inspection  by  the 
Administrator. 


(11)  Waste  solvent,  still  and  sump 
bottoms  shall  be  collected  and  stored  in 

closed  containers.  The  closed  containers 
may  contain  •  device  that  would  allow 
pressure  relief,  but  would  not  allow 
liquid  solvent  to  drain  from  the 
container. 

(e)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  paragraph 
(b)(1).  (bK2).  (cKD.  or(cM2)  of  this 
section  shall: 

(1)  Conduct  monitoring  of  each 
control  device  as  providai  in  §  63.465. 

(2)  Operate  each  control  device  used 
to  comply  with  these  standards  within 
the  following  parameters: 

(i)  If  a  freeboard  refrigeration  device  is 
used  to  comply  with  these  standards, 
the  owner  or  operator  shall  ensure  that 
the  temperature  at  the  center  of  the  air 
blanket  is  20  degrees  below  the  ambient 
room  temperature. 

(ii)  If  a  reduced  room  draft  is  used  to 
comply  with  these  standards,  the  owner 
or  operator  shall: 

[A]  Ensure  that  the  movement  of  air 
across  the  solvent  cleaning  machine 
does  not  exceed  15.2  meters  per  minute 
at  any  time,  and 

(B)  Establish  and  maintain  the 
operating  conditions  under  which  the 
wind  speed  was  demonstrated  to  be  15.2 
meters  per  minute  or  less  as  described 
in  §  63.465(a)(2). 

(iii)  If  a  bi-parting  cover  is  used  to 
comply  with  these  standards,  the  owner 
or  operator  shall  ensure  that  the  cover 
opens  only  for  part  entrance  and 
removal,  completely  covers  the  cleaner 
openings  when  closed,  and  is  free  of 
cracks,  holes,  and  other  defects. 

(iv)  If  a  manual  cover  is  used  to 
comply  with  these  standards,  the  owner 
or  operator  shall  ensure  that  the  cover 
is  in  place  whenever  parts  are  not  in  the 
solvent  cleaning  machine,  completely 
covers  the  cleaner  openings  when  in 
place,  and  is  free  of  cracks,  holes,  and 
other  defects. 

(v)  If  a  dwell  is  used  to  comply  with 
these  standards,  the  owner  or  operator 
shall: 

(A)  Determine  the  appropriate  dwell 
time  for  each  part  or  parts  basket  as 
described  in  §  63.464(c).  and 

(B)  Ensure  that  parts  are  held  in  the 
freeboard  area  of  the  solvent  cleaning 
machine  after  cleaning  for  the 
determined  dwell  time. 

(vi)  If  a  super-heated  vapor  system  is 
used  to  comply  with  these  standards, 
the  owner  or  opmator  shall  ensure  that 
the  temperature  at  the  center  of  the 
solvent  vapor  zone  is  50  percent  above 
the  solvent's  boihng  point 

(f)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  paragraph 


(b)(l){ii).  (bH2Mii).  (cKl)(ii).  or  (c)(2Kii) 
of  this  section  shall: 

(1)  Conduct  an  initial  performance 
test  to: 

(i)  Demonstrate  compliance  with  the 
applicable  idling  emission  limit,  and 

(ii)  Establish  parameters  that  shall  be 
monitored  to  demonstrate  compliance. 

(2)  Conduct  monitoring  of  the 
parameters  identified  in  the  initial 
performance  test.  The  required 
monitoring  frequency  will  be 
determined  by  the  Administrator  and 
will  be  based  on  the  variability  of  the 
parameters  that  are  established. 

(3)  Operate  solvent  cleaning  machine 
within  parameters  identified  in  the 
initial  performance  test. 

(g)  Each  owner  or  operator  of  a  batch 
cold  solvent  cleaning  machine  shall: 

(1)  Employ  a  tightly  fitting  cover  that 
shall  be  closed  at  all  times  except 
during  parts  entry  and  removal. 

(2)  Employ  a  water  layer  on  the 
surface  of  the  solvent  within  the 
cleaning  machine. 

(3)  Collect  and  store  waste  solvent  in 
closed  containere.  The  closed  container 
may  contain  a  device  that  would  allow 
pressure  relief,  but  would  not  allow 
liquid  solvent  to  drain  from  the 
container. 

§63.463    AHsmatiiM standards. 

(a)  As  an  alternative  to  meeting  the 
requirements  in  §  63.462.  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  subject  to  the 
provisions  of  this  subpart  may: 

(1)  Maintain  a  log  of  solvent  additions 
and  deletions  for  each  cleaner,  and 

(2)  Ensure  that  the  emissions  from 
each  solvent  cleaning  machine  are  equal 
to  or  less  than  the  limits  presented  in 
table  3  of  this  subpart,  as  determined 
using  the  procedures  in  §  63.464(b). 

(h)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  §  63.463(a)  of 
this  subpart  shall  demonstrate 
compliance  with  the  applicable  3-month 
rolling  average  monthly  emission  limit 
in  table  3  of  this  subpart  on  a  monthly 
basis,  as  described  in  §  63.464(b). 

§63.464    Test  methods. 

(a)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  choosing  to  comply  with 
§63.462(b)(l)(ii).  (b)(2)(ii).  (c)(l)(ii).  or 
(c)(2)(ii)  shall  determine  the  idling 
emission  rate  of  the  solvent  cleaning 
machine  using  Reference  Method  307  in 
appendix  A  of  this  part. 

(b)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  choosing  to  comply  with 

§  63.463(a)  shall,  on  the  first  day  of 
every  month: 
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(1)  Ensure  that  the  solvent  cleaning 
machine  system  contains  only  clean 
liquid  solvent, 

(2)  Using  the  records  of  all  solvent 
additions  and  deletions  for  the  previous 
monthly  reporting  period  required 
under  §  63.463(a),  determine  solvent 
emissions  (EJ  using  the  followring 
equation,  except  as  provided  in 
paragraph  (b)(3)  of  this  section: 

Ei  =  SA,-LSR,-SSRi        (1) 
where: 

E,=the  total  solvent  emissions  from  the 
solvent  cleaning  machine  during  the 
most  recent  monthly  reporting  period 
[kilograms  of  solvent]. 

SA,=the  total  amount  of  liquid  solvent  added 
to  the  solvent  cleaning  machine  during 
the  most  recent  monthly  reporting  period 
i,  [kilograms  of  solvent). 

LSRi=the  total  amount  of  clean  liquid  solvent 
removed  &xim  the  solvent  cleaning 
machine  during  the  most  recent  monthly 
reporting  period  i,  [kilograms  of  solvent). 

SSR,=the  total  amount  of  solvent  removed 
from  the  solvent  cleaning  machine  in 
solid  waste,  as  supported  by  tests 
conducted  using  EPA  reference  method 
25d,  during  the  most  recent  monthly 
reporting  period  i,  [kilograms  of  solvent). 

(3)  Owners  or  operators  for  which 
SSRi  is  an  unknown  can,  as  an 
alternative  to  the  method  described  in 
paragraph  (b)(2)  of  this  secUon. 
determine  solvent  emissions  using  the 
following  procedure: 

(i)  Determine  SSR*  using  the  following 
equation: 

SSR.=(EF)(SA,)-LSR,       (2) 
where: 

SSR,=the  total  amount  of  solvent  removed 
from  the  solvent  cleaning  machine  in 
solid  waste  during  the  most  recent 
monthly  reporting  period  i,  [kilograms  of 
solvent). 

EF  =  an  emission  factor  which  has  the 
following  values.  For  existing  and  new 
batch  vapor  cleaning  machines:  small 
and  medium  cleaning  machines  =  0.41, 
large  and  very  large  cleaning  machines  = 
0.48.  For  existing  in-line  cleaning 
machines  =  0.36.  For  new  in-line 
cleaning  machines  =  0.48 

SA,=the  total  amount  of  liquid  solvent  added 
to  the  solvent  cleaning  machine  during 
the  most  recent  monthly  reporting  period 
i.  [kilograms  of  solvent]. 

LSR,=the  total  amount  of  clean  liquid  solvent 
removed  from  the  solvent  cleaning 
machine  during  the  most  recent  monthly 
reporting  period  i,  [kilograms  of  solvent). 

(ii)  Use  the  value  of  SSR*  obtained 
from  equation  (2)  to  solve  for  Ej  in 
equation  (1). 

(4)  Determine  the  monthly  rolling 
average,  EA,  for  the  3-month  period 
ending  with  the  most  recent  reporting 
period  using  die  following  equation: 


lEi 


EA  = 


(3) 


where: 

EA=the  average  solvent  emissions  over  the 

preceding  3  monthly  reporting  periods, 

(kilograms  of  solvent/month). 
Ej=solvent  emissions  for  each  month  (j)  for 

the  most  recent  3  monthly  reporting 

periods  {kilograms  of  solvent). 
j=l  =  the  most  recent  monthly  reporting 

period. 
j=2  =  the  monthly  reporting  period 

immediately  prior  to  j=l. 
j=3  =  the  monthly  reporting  period 

immediately  prior  to  j=2. 

(c)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  choosing  to  use  a  dwell  to 
comply  vdth  §63.462  shall  determine 
the  appropriate  dwell  for  each  part  or 
parts  basket  using  the  following 
procedure: 

(1)  Determine  the  amount  of  time  for 
the  part  or  parts  basket  to  cease  dripping 
once  placed  in  the  vapor  zone. 

(2)  The  minimum  proper  dwell  period 
is  equal  to  35  percent  of  the  time 
determined  in  paragraph  (c)(1)  of  this 
section. 

§63.465    Monitoring  procedures. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  §63.462(b)(l)(i).  (b)(2)(i).  (c)(l)(i), 
or  (c)(2)(i)  shall  conduct  weekly 
monitoring  of  the  following  control 
devices: 

(1)  If  a  freeboard  refrigeration  device 
is  used  to  comply  with  these  standards, 
the  owner  or  operator  shall  use  a 
thermometer  or  thermocouple  to 
measure  the  temperature  at  the  center  of 
the  air  blanket  while  the  solvent 
cleaning  machine  is  in  the  idling  mode. 

(2)  If  a  reduced  room  draft  is  used  to 
comply  with  these  standards,  the  owner 
or  operator  shall  measure  the 
windspeed  using  the  following 
procedure: 

(i)  Determine  the  direction  of  the 
wind  current  by  slowly  rotating  a 
velometer  until  the  maximum  speed  is 
located. 

(ii)  Orient  a  velometer  in  the  direction 
of  the  wind  current  at  each  of  the  four 
comers  of  the  machine. 

(iii)  Record  the  reading  for  each 
comer. 

(iv)  Average  the  values  obtained  at 
each  comer  and  record  the  average  wind 
speed. 

(3)  If  a  super-heated  vapor  system  is 
used  to  comply  with  these  standards, 
the  owner  or  operator  shall  use  a 
thermometer  or  thermocouple  to 


measure  the  temperature  at  the  center  of 
the  solvent  vapor  rone  while  the  solvent 
cleaning  machine  is  in  the  idling  mode. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  §63.462  (b)(l)(i),  (b)(2)(i),  (c)(l)(i), 
or  (c)(2)(i)  shall  conduct  monthly 
monitoring  of  the  following  control 
devices,  as  appropriate: 

(1)  If  a  bi-parting  cover  is  used  to 
comply  with  these  standards,  the  owner 
or  operator  shall  conduct  a  monthly 
visual  inspection  to  determine  if  the  bi- 
parting  cover  is  opening  and  dosing 
properly,  completely  covers  the 
cleaning  machine  openings  when 
closed,  and  is  free  of  cracks,  holes,  and 
other  defects. 

(2)  If  a  manual  cover  is  used  to 
comply  with  these  standards,  the  owner 
or  operator  shall  inspect  the  cover 
monthly  to  ensure  that  it  is  free  of 
cracks,  holes,  or  other  defects. 

(3)  If  a  hoist  is  used  to  comply  with 
these  standards,  the  owner  or  operator 
shall  determine  the  hoist  speed  by 
measuring  the  time  it  takes  to  travel  a 
measured  distance  (meters  per  minute). 

(4)  If  a  dwell  is  used  to  comply  with 
these  standards,  the  owner  or  operator 
shall  determine  the  dwell  time  by 
measuring  the  period  of  time  that  parts 
are  held  within  the  freeboard  area  of  the 
solvent  cleaning  machine  after  cleaning. 

(c)  Each  owner  or  operator  using  a 
control  device  listed  in  paragraph  (a)  or 
(b)  of  this  section  can  use  alternative 
monitoring  procedures  approved  by  the 
Administrator. 

(d)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with 
§63.462(b)(l)(ii),  (b)(2)(ii).  (c)(l){ii),  or 
(c)(2)(ii)  shall  establish  monitoring 
parameters  and  procedures  which 
demonstrate  compliance,  and  submit 
such  parameters  and  procedures  and 
other  rationale  to  the  Administrator  for 
approval. 

§63.466    Recordkeeping  requirements. 

(a)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §63.462  shall  maintain  records  of  the 
following  for  the  lifetime  of  the 
machine: 

(1)  Owner's  manuals  for  the  solvent 
cleaning  machine  and  control 
equipment. 

(2)  The  date  of  installation  for  the 
solvent  cleaning  machine  and  all  of  its 
control  devices, 

(3)  If  a  dwell  is  used  to  comply  wi»ii 
these  standards,  records  of  the  tests, 
required  in  §  63.464(c),  used  to 
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determine  an  appropriate  dwell  time  for 
each  part  or  parts  basket. 

(4)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §63.462  (b)(l)(ii).  (b)(2)(ii).  (cKlKii). 
or  (c)(2)(ii)  shall  maintain  records  of  the 
initial  performance  test,  including  the 
idling  emission  rate  and  values  of  the 
monitoring  parameters  measured  during 
the  test. 

(b)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.462  shall  maintain  records  of  the 
results  of  control  device  monitoring 
required  under  §  63.465(a),  (b).  (c),  and/ 
or  (d)  either  in  computerized  or  written 
form  for  a  period  of  5  years. 

(c)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §63.463  shall  maintain  records  of  the 
following  for  a  period  of  5  years: 

(1)  The  dates  and  amounts  of  solvent 
that  is  added  to  the  solvent  cleaning 
machine; 

(2)  The  solvent  composition  of  wastes 
removed  from  cleaning  machines«os 
measured  during  batch  specific  tests  or 
as  calculated  using  the  procedure 
described  in  §  63.464(b)(3):  and 

(3)  Calculation  sheets  showing  how 
monthly  emissions  and  the  rolling  3- 
month  average  emissions  from  the 
solvent  cleaning  machine  were 
determined,  and  the  results  of  all 
calculations. 

$63,467    Reporting  requirements. 

(a)  Each  owner  or  operator  of  an 
existing  batch  vapor  or  in-line  solvent 
cleaning  machine  subject  to  the 
provisions  of  this  subpart  shall  submit 
an  initial  report  to  the  Administrator  no 
later  than  90  days  after  the  date  of 
promulgation  of  this  subpart.  This 
report  shall  include  the  following: 

(1)  The  name  and  address  of  the 
owner  or  operator;  and 

(2)  The  address  (i.e.,  physical 
location)  of  the  solvent  cleaning 
machine(s):  and 

(3)  A  brief  description  of  each  solvent 
cleaning  machine,  including  machine 
type  (batch  vapor,  or  in-line),  solvent/air 
interface  area,  and  existing  controls;  and 

(4)  An  estimate  of  the  yearly 
consumption  of  halogenated  solvents  for 
each  solvent  cleaning  machine. 

(b)  Each  owner  or  operator  of  an 
existing  batch  cold  solvent  cleaning 
machine  subject  to  the  provisions  of  this 
subpart  shall  submit  an  initial  report  to 
the  Administrator  no  later  than  90  days 
after  the  date  of  promulgation  of  this 
subpart.  This  report  shall  include  the 
following: 

(1)  The  name  and  address  of  the 
owner  or  operator;  and 


(2)  The  address  (i.e.,  physical 
location)  of  the  solvent  cleaning 
machine(s);  and 

(3)  A  brief  description  of  each  solvent 
cleaning  machine,  including  machine 
type  (such  as,  carburetor  cleaner), 
solvent/air  interface  area,  and  existing 
controls; 

(4)  An  estimate  of  the  yearly 
consumption  of  halogenated  solvents  for 
each  solvent  cleaning  machine;  and 

(5)  A  statement,  signed  by  the  owner 
or  operator  of  the  solvent  cleaning 
machine,  stating  that  the  solvent 
cleaning  machine  for  which  the  report 
is  being  submitted,  is  in  compliance 
with  the  provisions  of  this  subpart. 

(c)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.462  shall  submit  to  the 
Administrator  an  initial  statement  of 
compliance  for  each  solvent  cleaning 
machine  within  30  days  after  the 
compliance  date  specified  in  §63.460 
(b)  and  (c).  This  statement  shall  include 
the  following: 

(1)  A  list  of  the  control  equipment 
used  to  achieve  compliance  for  each 
solvent  cleaning  machine;  and 

(2)  For  each  piece  of  control 
equipment  required  to  be  monitored,  a 
list  of  the  parameters  which  are 
monitored  and  the  values  of  these 
parameters  measured  on  or  during  the 
first  month  after  the  compliance  date; 
and 

(3)  Each  owner  or  operator  of  a 
solvent  cleaning  machine  complying 
with  the  provisions  of  §  63.462(b)(l)(ii). 
(b)(2)(ii),  (c)(l)(ii).  (c)(2)(ii)  shall  submit 
a  test  report  for  tests  of  idling  emissions 
meeting  the  specifications  in  Method 
307  of  appendix  A  of  this  subpart. 

(i)  This  test  must  be  on  the  same 
specific  model  cleaner  used  at  the 
source  and  can  be  done  by  the  owner  or 
operator  or  can  be  supplied  by  the 
vendor  of  that  solvent  cleaning 
machine. 

(ii)  This  report  must  clearly  state  the 
monitoring  parameters  and  monitoring 
frequency  required  to  demonstrate 
continuous  compliance. 

(iii)  If  a  solvent  cleaning  machine 
vendor  test  report  is  used  to 
demonstrate  compliance,  it  shall 
include  the  following  for  the  solvent 
cleaning  machine  tested:  Model  name, 
the  date  the  solvent  cleaning  machine 
was  tested,  serial  number,  a  drawing  of 
the  solvent  cleaner  tested. 

(iv)  If  a  solvent  cleaning  machine 
vendor  test  report  is  used  the  owner  or 
operator  of  the  solvent  cleaning 
machine  shall: 

(A)  Submit  a  statement  by  the  solvent 
cleaning  machine  vendor  that  the  unit 


tested  is  the  same  as  the  unit  the  report 
is  being  submitted  for;  or 

(B)  Demonstrate  to  the 
Administrator's  satisfaction  that  the 
solvent  emissions  from  the  solvent 
cleaning  machine  for  which  the  test 
report  is  being  submitted  are  equal  to  or 
less  than  the  solvent  emissions  from  the 
solvent  cleaning  machine  in  the  vendor 
test  report. 

(4)  Conditions  to  maintain  the  wind 
speed  reouirements  of  §  63.462(e)(2)(ii). 

(d)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.463  shall  submit  to  the 
Administrator  an  initial  statement  of 
compliance  for  each  solvent  cleaning 
machine  within  30  days  after  tlae 
compliance  date  specified  in  §63.460 
(b)  and  (c).  The  statement  shall  include 
the  results  of  the  first  3-month  average 
emissions  calculation. 

(e)  Each  ovmer  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.462  shall  submit  a  control  device 
monitoring  report  every  year  beginning 
one  year  after  the  compliance  date 
specified  in  §63.460  (b)  and  (c).  This 
control  device  monitoring  report  should 
contain  all  of  the  following: 

(1)  The  results  of  all  control 
equipment  monitoring  recorded  under 
§63.466  (a);  and 

(2)  A  signed  statement  from  the 
facility  owner  stating  that,  "All 
operators  of  solvent  cleaning  machines 
have  received  training  on  the  proper 
operation  of  solvent  cleaning  machines 
and  their  control  devices  sufficient  to 
pass  the  test  required  in  §  63.462 
(d)(10)." 

(f)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  electing  to  comply  with  the 
provisions  of  §  63.463  shall  submit  a 
solvent  consumption  report  every  year. 
This  solvent  consumption  report  shall 
contain  all  of  the  following: 

(1)  The  average  monthly  solvent 
consumption  for  the  solvent  cleaning 
machine  in  kilograms/month;  and 

(2)  The  3-month  monthly  rolling 
average  solvent  consumption  estimates 
calculated  each  month  using  the  method 
as  described  in  §  63.464(b)(4). 

(g)  The  owner  or  operator  of  an 
affected  facility  must  submit  an 
exceedance  report  if  any  required 
monitoring  or  emissions  calculations 
indicate  that  any  applicable 
requirements  of  §  63.462  or  §  63.463  are 
not  met.  This  report  must  be  submitted 
on  a  quarterly  basis  for  any  quarter  in 
which  there  is  an  exceedance.  This 
report  must  include  the  reason  for  the 
exceedance  and  a  description  of  the 
repairs  performed,  if  applicable. 
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S  63.468    Equivalent  methods  of  control. 

Upon  written  application,  the 
Administrator  may  approve  the  use  of 
equipment  or  procedures  after  they  have 
been  satisfactorily  demonstrated  to  be 


equivalent,  in  terms  of  reducing 
emissions  of  halogenated  solvents  to  the 
atmosphere,  to  those  prescribed  for 
compliance  within  a  specified 
paragraph  of  this  subpart.  The 


application  must  contain  a  complete 
description  of  the  equipment  or 
procedure  and  the  proposed 
equivalency  testing  procedure  and  the 
date,  time,  and  location  scheduled  for 
the  equivalency  demonstration. 


T.S..  ,.-Co«.«o.  Cc«a...T,o,.  .0.  B^.c„  y-^--^C^^N,^^KUc„«es  W,th  .  Socve,„,A«  ,..„..c. 


Option 


Control  combinations 


Freetjoard  ratio  of  1.0,  freeboard  refrlgerabon  device,  reduced  room  draft 

Bi-partng  cover  used  during  idling  and  working  modes,  freetxard  frioeration  device  rwi..r*ri  rrv^m  Hr,* 
BHpartr,g  cover  used  dur,ng  idhng  and  workir^^  model  fre^  Sm  0  r^S^  r^m  S 
Freet)oard  refn9eratk>n  device,  manual  cover  used  during  idling  mode,  redu^^d^    ''''"• 


TABLE  2.-C0NTR0L  COMB.NAT.ONS  ^^"  BATCH  Vap^^^  M^ch.NES  W.TH  A  SOLVENT/AiR  INTERFACE 

AREA  Greater  Than  1.21  Square  Meters 


Option 


Control  combinations 


Bi-parting  cover  used  during  idling  and  working  modes,  freeboard  refrigeration  device  reduced  ronm  rt,afi 
Dwell,  freeboard  refrigeration  device,  reduced  room  draft  e'^'Qeraiion  oevice.  reduced  room  draft 

?I:^»!^'^h"T  "^^^'"i^  *<^'*"9  a"d  wortcing  modes,  freeboard  refrigeration  device  super  heated  vaoor 
Freeboard  ratio  of  1 .0.  reduced  room  draft  super  heated  vapor  ^^ 

Dwell,  reduced  room  draft  super  heated  vapor. 

SKIS  ^"^  "^!^  ^"'^  *^""^  ^"^  '^°'^"^  "'°^^-  '^"ce<^  foom  draft,  super  heated  vapor 
BHparting  cover  used  dunng  Klling  and  worthing  modes,  dwell,  reduced  roo^  drafl. 


Table  3.-Em.ssion  Umits  for  Batch  Vator  and  In-Line  Solvent  Cleaning  Machines 


So.vent  c.eaning  machine 


Batch  vapor  soK/ent  cteaning  machines  .... 
Existing  in-line  solvent  cleaning  machines  . 
New  in-lir^e  solvent  cleaning  machines 


3-month 
rolling  av- 
erage 

monthly 
emission 
limit  (kilo- 
grams/ 
square 
meters- 
month) 


109.8 

153.2 

98.5 


3.  Appendix  A  to  part  63  is  amended 
by  adding  in  numerical  order  Method 
307  to  read  as  follows: 

Appendix  A  to  Part  63— Test  Methods 


Method  307 — Determination  of  Emissions 
from  Halogenated  Solvent  Vapor  Cleaning 
Machines  Using  a  Liquid  Level  Procedure 
1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is 
applicable  to  the  determination  of  the 
halogenated  solvent  emissions  from  solvent 
vapor  cleaners  in  the  idling  mode. 

1.2  Principle.  The  solvent  level  in  the 
solvent  cleaning  machine  is  measured  using 
inclined  Kquid  level  indicators.  The  change 
in  liquid  level  corresponds  directly  to  the 
amount  of  solvent  lost  from  the  solvent 
cleaning  machine. 


2.  Apparatus 

Note:  Mention  of  trade  names  or  specific 
products  does  not  constitute  endorsement  by 
the  Environmental  Protection  Agency. 

2.1  Inclined  Liquid  Level  Indicator.  A 
schematic  of  the  inclined  liquid  level 
indicators  used  in  this  method  is  shown  in 
Figure  307-1;  two  inclined  liquid  level 
indicators's  having  0.05  centimeters 
divisions  or  smaller.  Class.  Teflon,  or  any 
similar  material  that  will  not  react  with  the 
solvent  shall  be  used.  A  6-in.  x  l-in.  slope 
is  recommended;  however  the  slope  may 
vary  depending  on  the  size  and  design  of  the 
solvent  cleaning  machine.  Note:  It  is 
important  that  the  inclined  liquid  level 
indicators  be  constructed  with  ease  of 
reading  in  mind.  The  inclined  liquid  level 
indicators  should  also  be  mounted  such  that 
they  can  be  raised  or  lowered  if  necessary  to 
suit  the  solvent  cleaning  machine  size. 

2.2  Horizontal  Indicator.  Device  to  check 
the  inclined  liquid  level  indicators 
orientation  relative  to  horizontal 


2.3  Velocity  Meter.  Hot-wire  and  vane 
anemometers,  or  other  devices  capable  of 
measuring  the  flow  rates  ranging  from  0  to 
15.2  meters  per  minute  across  the  solvent 
cleaning  machine. 

3.  Procedure 

3.1  Connection  of  the  Inclined  Liquid 
Level  Indicator.  Connect  one  of  the  inclined 
liquid  level  indicators  to  the  boiling  sump 
drain  and  the  other  inclined  liquid  level 
indicator  to  the  immersion  sump  drain  using 
Teflon  tubing  and  the  appropriate  fittings.  A 
schematic  diagram  is  shown  in  Figur«  307- 

3.2  Positioning  of  Velocity  Meter. 
Position  the  velocity  meter  so  that  it 
measures  the  flow  rate  of  the  air  passing 
directly  across  the  solvent  cleaning  machine. 

3.3  Level  the  Inclined  Liquid  Level 
Indicators. 

3.4  Initial  Inclined  Liquid  Level  Indicator 
Readings.  Open  the  sump  drainage  valves. 
Allow  the  solvent  cleaning  machine  to 
operate  long  enough  for  the  vapor  zone  to 
form  and  the  system  to  stabilize  (check  with 
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manufiacturer).  Record  the  inclined  liquid 
level  indicators  readings  and  the  starting 
time  on  the  data  sheet.  A  sample  data  sheet 
is  provided  in  Figure  307-3. 

3.5  Final  Inclined  Liquid  Level  Indicators 
Readings.  At  the  end  of  the  16  hour  test  run, 
check  to  make  sure  the  inclined  liquid  level 
indicators  are  level;  if  not.  make  the 
necessary  adjustments.  Record  the  final 
inclined  liquid  level  indicators  readings  and 
time. 

3.6  Determination  of  Solvent  Vapor/Air 
Interface  Area  for  Each  Sump.  Determine  the 
area  of  the  solvent/air  interface  of  the 
individual  sumps.  Whenever  possible, 
physically  measure  these  dimensions,  rather 
than  using  factory  specifications.  A 
schematic  of  the  dimensions  of  a  solvent 
cleaning  machine  is  provided  in  Figure 
307-4. 


4.  Calculations 

4.1  Nomenclature. 
As^Area  of  boiling  sump  interface.  mJ  (flJ). 
Ai=Area  of  immersion  sump  interface,  m^ 

Av=Area  of  solvent  vapor/air  interface,  m' 

(ft^). 
E=Emission  rate,  g/m»-hr  (Ib/ft'-hr). 
K=100  cm/m  for  metric  units. 
=12  in./fl  for  English  units. 
Ler=Final  boiling  sump  inclined  liquid  level 

indicators  reading,  cm  (in.). 
Lsi^Initial  boiling  sump  inclined  liquid  level 

indicators  reading,  cm  (in.). 
Lir=Final  immersion  sump  inclined  liquid 

level  indicators  reading,  cm  (in.). 
Li,=lnitial  immersion  sump  inclined  liquid 

level  indicators  reading,  cm  (in.). 
SB=Length  of  the  boiling  sump,  m  (ft). 


Si=Length  of  the  immersion  sump,  m  (ft). 
Sv^Length  of  the  solvent  vapor/air  interface, 

m(ft). 
WB=Width  of  the  boihng  sump,  m  (ft). 
Wi=Width  of  the  immersion  sump,  m  (ft). 
Wv=Width  of  the  solvent  vapor/air  interface. 

m(ft). 
p=Density  of  solvent,  g/m>  (lb/ft'). 
e=Test  lime,  hr. 

4.2  Area  of  Sump  Interfaces.  Calculate  the 
areas  of  the  boiling  and  immersion  sump 
interfaces  as  follows: 

Ab=SbWb        Eq.  307-1 
Ai=S|W,        Eq.  307-2 

4.3  Area  of  Solvent  Vapor/air  Interface. 
Calculate  the  area  of  the  solvent  vapor/air 
interface  as  follows: 

Av=SvWv        Eq.  307-3 

4.4  Emission  Rate.  Calculate  the  smission 
rate  as  follows: 


Figures  to  Appendix  A  to  Part  63 
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Date 


Run 


Solvent  type  • 

Solvent  density  g/m^  (lb/ ft') 


Length  of  boiling  sump  (Sb)  ,  m  (ft) 
Width  of  boiling  sump  (Wb)  ,  m  (ft) 


Length  of  immersion  sump  (Si),  m  (ft)      ■  

Width  of  immersion  sump  (Wi) ,  m  (ft) 

Length  of  solvent  vapor/air  interface  (Sv) ,  m  (ft) 
Width  of  solvent  vapor/air  interface  (Wv) ,  m  (ft) 


Clock 


Boiling 
Sump 
Reading 


Immersion 

Sump 
Reading 


Flow 
Rate 
Reading 


Figure  307-3.  Data  sheet. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Child  Support  Enforcement 

45  CFR  Parte  302. 303.  and  304 

CNkJ  Support  Enforcement  Program: 
Peternlty  Estat>ltahment 

agency:  Office  of  Oiild  Support 

Enforcemeot  (OCSE),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  These  proposed  rules  would 
implement  the  requirements  of  section 
13721  of  the  OnmUnis  Budget 
Reconciliation  Act  of  1993  (Pub.  L  103- 
66)  signed  by  the  President  on  August 
10, 1993.  which  amemd  title  IV-D  of  the 
Social  Security  Act  (the  Act).  The 
provisions  amend  the  Act  to  require 
States  to  adopt  procedures  for  a  simple 
civil  process  for  the  voluntary 
acknowledgment  of  paternity,  including 
early  paternity  establishment  programs 
in  hospitals.  For  paternity  cases  that 
remain  contested,  the  new  statutory 
provisions  require  States  to  adopt  a 
variety  of  procedures  designed  to 
streamline  the  paternity  estabhshment 
process.  These  include  the  use  of 
default  orders,  a  presumption  of 
paternity  based  on  inclusionary  genetic 
test  resuhs,  conditions  for  admission  of 
genetic  test  results  as  e\'idence,  and 
expedited  decision-making  processes  for 
paternity  cases  in  which  title  IV-D 
services  are  being  provided, 

DATES;  Consideration  will  be  given  to 
vkTittan  comments  received  by  January 
28.  1994. 

The  statute  provides  that  the 
requirements  become  effective  October 
1, 1993.  or  later  if  enactment  of  State 
law  is  necessary  to  conform  to  the 
requirements.  However,  in  no  event 
shall  the  requirements  be  efiective  later 
than  the  firet  day  of  the  first  calendar 
quarter  beginning  after  the  close  of  the 
first  regular  session  of  the  State 
legislature  that  begins  after  August  10. 
1993.  In  the  case  of  State  that  has  a  2- 
year  legislative  session,  each  year  of 
such  session  shall  be  deemed  to  be  a 
separate  regular  session  of  the  State 
legislature. 

ADDRESSES:  Address  comments  to: 
Office  of  Child  Support  Enforcement. 
Department  of  Health  and  Human 
Services.  370  L'Enfant  Promenade  S\V.. 
Washington.  DC  20447,  Attention: 
Director.  Policy  and  Planning  Division. 
Comments  will  be  available  for  pubhc 
inspection  Monday  through  FriMy.  8:30 
a.m.  to  5  p.m.  on  the  4th  floor  of  the 
Department's  offices  at  the  above 
address. 


FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  Williams.  OCSE  Division  of 
Policy  and  Planning.  (202)  401-1467. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

This  rule  does  not  require  any 
information  collection  activities  and, 
therefore,  no  approvals  are  necessary 
imder  the  Paperwork  Reduction  Act 
Background 

Paternity  establishment  is  a  necessary 
first  step  in  the  child  support 
enforcement  process  in  cases  where  a 
child  is  bom  out-of-wedlo(i.  I  addition 
to  child  support,  paternity 
estabUshmsr.t  may  result  in  other 
financial  benefits,  including  Social 
Secindty  benefits,  pension  benefits, 
veterans'  benefits,  and  other  rights  of 
inheritance.  Furthermore,  paternity 
establishment  may  give  children  social 
and  psychological  and  a  sense  of  family 
heritage,  be  a  first  step  in  creating  a 
ps>'chological  and  social  bond  between 
father  and  child,  and  provide  Important 
medical  history  information. 

Congress  and  the  Federal  government 
have  long  recognized  the  importance  of 
paternity  establishment.  In  1975. 
enactment  of  Title  IV-D  of  the  Social 
Security  Act  required  States  to  establish 
pubhc  child  support  agencies.  These 
agendes  provided  paternity 
establishment  services.  The  Child 
Support  Enforcement  Amendments  of 
1984  required  States  to  permit  paternity 
to  be  established  until  a  child's  18th 
buthday.  In  1988.  the  Family  Support 
Act  contained  several  provisions 
designed  to  improve  paternity 
establishment:  A  pertormance  standard, 
timeframes  for  case  processing, 
enhanced  funding  (90  percent  Federal 
financial  participation)  for  genetic 
testing,  a  requirement  that  States 
compel  all  parties  in  a  contested 
paternity  case  to  submit  to  genetic 
testing  upon  the  request  of  a  party,  a 
requirement  that  states  compel  each 
parent  to  provide  his  or  her  social 
seciuity  number  as  part  of  the  birth 
certificate  issuance  process,  and  a 
clarification  of  the  expansion  of  the 
requirement  permitting  paternity 
establishment  to  18  years  of  age. 

Partly  as  a  result  of  these  Federal 
efforts,  the  number  of  paternities 
established  each  year  by  the  IV-D  Child 
Support  Enforcement  program  has 
increased  substantially  from  about 
270.000  in  FY  1987  to  over  515.000  in 
FY  1992 — an  increase  of  over  90  percent 
in  just  five  years.  However,  about  28 
percent  American  children,  over  a 
million  children  each  year,  are  bom  to 
unmarried  mothers.  Paternity  is  still  not 
estabhshed  in  a  sizable  number  of  these 


cases.  Even  in  cases  where  paternity  is 
established,  the  process  is  often  lengthy 
and  adversarial  in  nat\ire. 

Therefore,  the  President  and  Congress 
decided  to  further  reform  the  system 
with  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  This  new 
statute  and  these  proposed 
implementing  regulations  are  intended 
to  increase  both  the  number  of 
paternities  established  for  children  bom 
out-of-wedlock  and  the  timeliness  with 
which  paternity  estabhshment  is 
accomplished.  These  provisions  will 
increase  the  nimiber  of  paternities 
established  by  voluntary 
acknowledgment.  However,  some  cases 
virill  remain  contested,  and  these 
reforms  should  expedite  the  process  for 
resolving  those  cases  as  well. 

Many  of  these  reforms  are  based  on 
innovative  State  practices  and 
recommendations  of  the  U.S. 
Commission  on  Interstate  Child 
Support  The  Interstate  Commission  vras 
created  by  Congress  as  part  of  the 
Family  Support  Act  of  1988  to 
recommend  ways  of  improving  the 
interstate  estabhshment  and 
enforcement  of  child  support  awards.  In 
1992.  the  Commission  issued  its 
comprehensive  final  report  to  the 
Congress  which  contained  numerous 
recommendations,  including 
recommendations  for  improving 
paternity  establishment  in  both 
interstate  and  intrastate  cases. 

Because  Congress  added  the  newly- 
mandated  practices  to  section  468(a)  of 
the  Act,  they  are  requirements  which 
States  must  meet  as  a  condition  of  State 
plan  approval  under  section  454  of  the 
Act.  We  propose  to  add  the  new  State 
plan  requirements  to  45  CFR  302.70. 
Each  State's  title  IV-D  plan  must  be 
approved  for  the  State  to  receive  Federal 
financial  participation  in  the  operation 
of  its  Child  Support  Enforcement 
program. 

Statutory  Authority 

These  proposed  regulations  are 
pubUshed  under  the  authoritj*  of  section 
466(a)  of  the  Social  Security  Act  (the 
Act),  as  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
Section  466(a)(2).  as  amended, 
eliminates  the  State  option  for  including 
paternity  estabhshment  in  expedited 
processes,  thereby  requiring  States  to 
include  paternity  establishment  in 
expedited  processes.  New  subsection 
466(a)(5)(C)  requires  States  to  have  laws 
and  procedures  for  a  simple  civil 
process  for  voluntarily  acknowledging 
paternity  under  which  the  State  must 
provide  that  the  rights  and 
responsibihties  of  acknowledging 
paternity  are  explained  and  ensure  that 
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due  process  safeguards  are  afforded. 
Such  procedures  must  include  a 
hospital-based  program  for  the 
voluntary  acknowledgment  of  paternity 
during  the  period  immediately 
preceding  or  following  the  birth  of  a 
child.  New  subsection  466(a)(5)(D) 
requires  States  to  have  laws  and 
procedures  under  which  the  voluntary 
acknowledgment  of  paternity  creates  a 
rebuttable,  or  at  the  option  of  the  State, 
conclusive  presumption  of  paternity, 
and  under  which  such  voluntary 
acknowhidgment  is  admissible  as 
evidenco  of  paternity.  New  subsection 
466(a)('i)(E)  requires  States  to  have  laws 
and  procedures  under  which  the 
voluntary  acknowledgment  of  paternity 
must  be  recognized  as  a  basis  for 
seeking  a  support  order  without  first 
requiring  any  further  proceedings  to 
establishing  paternity. 

New  subsection  466(a)(5)(F)  requires 
States  to  have  laws  and  procedures 
which  provide  that  (i)  any  objection  to 
genetic  test  results  must  be  made  in 
writing  within  a  specified  number  of 
days  before  any  hearing  at  which  such 
results  may  be  introduced  into 
evidence,  and  (ii)  if  no  objection  is 
made,  the  test  results  are  admissible  as 
evidence  of  paternity  without  the  need 
fr-r  foundation  testimony  or  other  proof 
cf  authenticity  or  accuracy.  New 
subsection  466(a)(5)(G)  requires  States 
1 )  have  laws  and  procedures  which 
create  a  rebuttable  or,  at  the  option  of 
the  State,  conclusive  presumption  of 
paternity  upon  genetic  testing  results 
indicating  a  threshold  probability  of  the 
alleged  father  being  the  father  of  the 
Child. 

New  subsection  466(a)(5)(H)  requires 
States  to  have  laws  and  procedures 
requiring  a  default  order  to  be  entered 
in  a  paternity  case  upon  a  showing  of 
service  of  process  on  the  defendant  and 
any  additional  showing  required  by 
State  law.  New  section  466(a)(ll) 
requires  States  to  have  laws  and 
procedures  under  which  the  State  must 
give  full  faith  and  credit  to  a 
determination  of  paternity  made  by  any 
other  State,  whether  established  through 
voluntary  acknowledgment  or  through 
administrative  or  judicial  processes. 
These  proposed  regulations  are  also 
published  under  the  general  authority  of 
section  1102  of  the  Act,  which  requires 
the  Secretary  to  publish  regulations  that 
may  be  necessary  for  the  efficient 
administration  of  the  functions  for 
which  she  is  responsible  under  the  Act. 

In  addition  to  the  provisions 
discussed  in  this  proposed  rule,  the  new 
statue  also  revises  the  paternity 
establishment  performance  standard 
which  States  must  meet.  The 


performance  standard  will  be  dealt  with 
separately  in  another  rule. 

Description  of  Regulatory  Provisions 

In  developing  this  proposed  rule,  we 
were  cognizant  of  the  fact  that  the    • 
President  has  created  a  White  House 
Working  Group  on  Welfare  Reform, 
Family  Support,  and  Independence  that 
is  examining  how  to  strengthen  the 
Child  Support  Enforcement  program. 
However,  this  proposed  rule  is  based  on 
existing  law  and  does  not  attempt  to 
anticipate  future  statutory  change  or 
recommendations  that  may  emanate 
from  the  Working  Group. 

Required  State  Laws— Section  302.70(a) 

Section  4fi6(a)  of  the  Act  requires  a 
State  to  enact  laws  providing  for  these 
new  requirements.  Consistent  with 
implementation  of  the  Family  Support 
Act  requirements,  however.  States  may 
implement  provisions  using  regulation, 
procedure,  or  court  rule,  instead  of  law, 
if  such  regulation,  procedure,  or  rule 
has  the  same  force  and  effect  under 
State  law  on  the  parties  to  whom  they 
apply. 

To  simplify  the  regulatory  language, 
we  propose  to  delete  effective  dates  of 
IV-D  State  plan  requirements  currently 
listed  in  45  CFR  302.70(a).  Each  IV-D 
State  plan  requirement,  including  the 
new  paternity  ones,  remains  effective  on 
the  date  indicated  by  the  statute  or 
implementing  regulation. 

Simple  Civil  Process  for  Voluntarily 
Acknowledging  Paternity — Sections 
302.70(a)(5)(iii)  and  303.5(a) 

We  propose  to  implement  the 
requirements  of  new  section  466(a)(5)(C) 
of  the  Act  by  amending  45  CFR 
302.70(a)(5)  to  add  new  paragraph  (iii). 
This  provision  would  require  each  State 
to  have  laws  and  procedures  for  a 
simple  civil  process  for  voluntarily 
acknowledging  paternity.  Under  such 
process,  the  State  must  provide  that  the 
rights  and  responsibilities  of 
acknowledging  paternity  are  explained 
and  ensure  that  due  process  safeguards 
are  afforded.  This  requirement  builds 
upon  the  Family  Support  Act  of  1988, 
which  encouraged  simple  civil 
procedures  for  the  voluntary 
acknowledgment  of  paternity,  by 
making  such  procedures  mandatory. 
Studies  and  State  experience  have 
shown  that  many  men  will  voluntarily 
acknowledge  paternity  if  given  the 
opportunity.  When  paternity  is 
established  voluntarily  with  the 
cooperation  of  both  parents,  the  cost, 
conflict,  and  delays  of  contested  cases 
can  be  avoided.  Most,  if  not  all.  States 
already  have  some  type  of  voluntary 
acknowledgment  procedures  in  place. 


but  this  new  law  should  ensure  that 
these  procedures  are  simple  and  are 
regularly  used. 

As  part  of  the  voluntary 
acknowledgment  procedures.  States 
would  be  required  to  explain  to  both 
parents  the  rights  and  responsibilities  of 
acknowledging  paternity  and  afford  due 
process  safeguards,  including  any  due 
process  requirements  under  State  law. 
As  long  as  the  explanation  meets  State 
due  process  requirements,  it  may  be 
verbal  or  in  writing.  However,  we 
recommend  that  States  list  the  rights 
and  responsibilities  of  acknowledging 
paternity,  including  the  duty  to 
financially  support  the  child,  on  the 
acknowledgment  form  or  other  written 
materials.  This  disclosure  of  rights 
should  be  clear  and  easily  understood. 

The  statute  requires  that  the  voluntary 
acknowledgment  procedures  include 
hospital-based  programs.  (Such 
hospital-based  programs  are  discussed 
more  extensively  later  in  this  preamble). 
However,  because  the  statute  includes 
hospital-based  programs  as  part  of  a 
broader  requirement  for  voluntary 
acknowledgment  procedures,  we  believe 
that  Congress  intended  these  procedures 
to  encompass  more  than  just  the 
hospital-based  programs.  Therefore,  we 
propose  to  require  at  new  45  CFR 
302.70(a)(5)(iii)(B)  that  the  procedures 
include  a  process  for  voluntarily 
acknowledging  paternity  outside  of 
hospitals. 

The  voluntary  acknowledgment 
process  should  be  available  at  any  time 
to  any  father  who  wants  to  voluntarily 
acknowledge  paternity.  Ideally.  States 
will  allow  fathers  multiple 
opportunities  to  voluntarily 
acknowledge  at  any  stage  in  the  process. 
Even  if  a  man  is  initially  reluctant  to 
voluntarily  acknowledge  parentage 
because  he  is  unsure  whether  he  is 
actually  the  father,  he  may  be  willing  to 
do  so  after  receiving  genetic  test  results 
which  indicate  a  high  probability  of 
paternity. 

Acknowledgment  form.  States  may 
choose  various  simple  civil  methods  for 
obtaining  voluntary  acknowledgments. 
At  a  minimum,  however,  proposed  45 
CFR  302.70(a)(5)(iii)(D)  would  require 
each  State  to  have  a  voluntary 
acknowledgment  form  or  affidavit.  Such 
forms  are  already  used  by  many  States. 
The  voluntary  acknowledgment  form 
must  include,  at  a  minimum, 
instructions  for  filing  the 
acknowledgment  with  the  designated 
agency  (see  below  for  discussion  on 
filing  acknowledgments  with  the 
designated  agency)  and  lines  for  the 
parents'  social  security  numbers  and 
addresses.  In  addition,  proposed  45  CFR 
302.70(a)(5)(iii)(C)  would  require  States 
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to  have  laws  end  procedures  requiring 
that  a  voluntarj'  acknowledgment  be 
signed  by  both  parents,  and  that  the 
parents'  signatures  be  authenticated  by 
a  notary  public  or  witness(es). 

The  requirements  at  proposed  45  CTR 
302.7t)(a){5)(iii)(C)  and  (D)  are  meant  to 
ensure  that  States'  voluntary 
acknowledgment  contains  these  basic 
elements.  States  should  be  able  to 
legally  recognize  and  act  upon 
acknowledgments  obtained  in  other 
States,  which  should  improve  interstate 
case  processing.  In  addition,  the  social 
security  numbers  and  addresses  may 
provide  valuable  locate  and  identifying 
information.  States  can  meet  the 
requirements  of  proposed  45  CFR 
302.70(a)(5)(iiiKC)  and  (D)  by 
developing  and  mandating  the  use  of  a 
form  which  contains  the  required 
elements,  signature  lines  for  both 
parents,  and  signature  lines  for  a  notary 
.  public  or  witness(es). 

Filing  acknowledgments.  Proposed  45 
CFR  302.70(aK5Miii)(E)  would  require 
the  State  to  have  laws  and  procedures 
for  filing  voluntary  acknowledgments 
with  either  the  State  IV-D  agency  or  a 
centntized  State  agency  that  provides 
the  State  IV-D  agency  access  to  copies 
of.  and  identifying  information  on.  the 
acknowledgements.  If  the  agency  is  not 
the  IV-D  agency,  it  may  be  the  vital 
statistics  agency,  a  registry  of  putative 
fathers,  or  some  other  type  of  registry  or 
agency.  Instead  of  allowing  a  State  to 
have  multiple  filing  agencies  (such  as 
local  courts),  we  proposed  to  require 
that  the  filing  agency  be  a  centralized 
entity  so  that  it  will  be  easier  to  match 
acknowledgements  with  IV-D  cases  and 
control  access  to  the  acknowledgments. 

If  a  State  chooses  its  vital  statistics 
agency  (or  similar  agency  responsible 
for  birth  registration)  as  its  filing  agency, 
it  may  want  to  link  the  filing  process 
with  procedures  for  including  the 
father's  name  on  the  birth  certificate.  In 
some  States,  a  voluntary 
acknowledgment  is  a  sufficient  basis  to 
list  the  acknowledging  man  as  the 
child's  father  on  the  birth  certificate. 
The  filing  of  voluntary 
acknowledgments  with  a  vital  statistics 
agency  may  also  be  a  way  of  obtaining 
social  security  numbers  from  parents  as 
required  during  the  birth  registration 
process  by  section  205(c)(2)(a(ii)  of  the 
Social  Security  Act.  Proposed  45  CFR 
302.70(a)(5)(iii)p)  would  require  that 
voluntary  acknowledgment  forms 
include  lines  for  parents*  social  seciu-ity 
numbers. 

Under  this  provision,  a  State's 
procedures  would  not  have  to  require 
that  a  completed  and  notarized 
acknowledgment  be  filed  with  the 
appropriate  agency  in  order  to  be  a  valid 


acknowledgement.  Moreover,  the 
procedures  do  not  have  to  require  that 
any  particular  party  or  agency  file  the 
acknowledgments  fexcept  for  hospital- 
based  programs  as  required  by  proposed 
45  CFR  303.5(g)(2)(iv)  and  explained 
later  in  this  preamble).  However, 
proposed  45  CFR  3O2.70(a)(5)(iu)(D) 
would  require  that  the  State  include  on 
acknowledgment  forms  instructions  for 
filing  the  acknowledgment  with  the 
designated  agency.  As  a  result,  the 
parties  would  be  aware  of  the  filing 
procedures  and  could  easily  file  the 
acknowledgment  themselves.  If  a  State's 
filing  agency  is  its  vital  statistics  agency 
(or  similar  agency  responsible  for  birth 
registration),  it  may  choose  to  link  these 
filing  instructions  with  instructions  for 
adding  the  father's  name  to  the  birth 
certificate. 

The  purpose  of  filing 
acknowledgements  with  an  agency  is  to 
ensure  that  the  IV-D  agency  has  access 
to  copies  of  acknowledgments  so  that  it 
can  use  the  acknowledgments  to 
establish  and  enforce  child  support  in 
cases  where  the  parents  voluntarily 
acknowledged  paternity  prior  to  the 
case  becoming  a  IV-D  case.  If  the 
acknowledgments  are  filed  with  an 
agency  other  than  the  IV-D  agency,  that 
agency  would  be  required  to  give  the 
IV-D  agency  access  to  identifying 
information  and  copies  of  filed 
acknowledgements.  This  identifying 
information  should  include  sufficient 
information  to  enable  the  IV-D  agency 
to  determine  if  an  acknowledgment 
matches  a  IV-D  case— for  example, 
names  and  social  security  numbers.  The 
identifying  information  should  enable 
the  IV-D  agency  to  match  IV-D  cases 
needing  paternity  establishment  with 
voluntary  acknowledgments  previously 
filed  with  the  designated  agency.  If 
allowable  under  State  law.  a  State  may 
also  choose  to  give  access  to  other 
agencies,  other  than  the  IV^  agency, 
that  may  benefit  fi-om  the  paternity 
records  (e.g.,  agencies  which  need  the 
records  to  establish  benefit  claims,  such 
as  Social  Security). 

To  ensure  that  voluntary 
acknowledgments  are  used  in  IV-D  case 
processing,  proposed  45  CFR  303.5(h) 
would  compel  each  IV-D  agency  to 
determine,  in  cases  needing  paternity 
establishment,  if  a  voluntary 
acknowledgment  has  been  filed  with  the 
agency  designated  by  the  State  in 
accordance  with  45  CFR 
302.70{a)(5)(iii)(E).  This  would  include 
acknowledgments  obtained  through 
hospital-based  programs.  Once  a  IV-D 
agency  matches  a  case  with  a  voluntary 
acknowledgment  filed  with  the 
designated  agency,  it  would  then  use 
that  acknowledgment  to  seek  a  support 


order  in  IV-D  cases.  A  State  may  use 
any  means  it  chooses  to  determine  if  a 
voluntary  acknowledgment  has  been 
filed  with  the  designated  agency.  A  IV- 
D  agency  would  not  need  to  make  this 
determination  in  cases  where  it  already 
has  a  copy  of  a  volimtary 
acknowledgment.  Under  proposed  45 
CFR  302.70(a)(5)(iii)(E).  the  IV-D  agency 
should  have  access  to  identifying 
information  concerning  men  who  have 
acknowledged  paternity  and  copies  of 
acknowledgments  filed  with  the 
appropriate  agency.  We  encourage 
States  to  develop  automated  means  for 
matching  cases  and  obtaining 
information  from  the  appropriate  agency 
where  acknowledgmenU  are  filed.  If 
necessary,  the  IV-D  agency  should  enter 
into  a  cooperative  agreement  with  the 
designated  agenc>'  responsible  for  filing 
acknowledgments  in  order  to  obtain 
copies  of  acknowledgments  and 
identifying  information. 

FFP  Availability  for  filing  Agency. 
Federal  financial  participation  (FFP) 
would  not  be  available  for  the  costs  of 
establishing  or  maintaining  a  separate 
agency  where  acknowledgments  are 
filed,  unless  that  agency  is  the  IV-D 
agency.  While  we  would  not  pay  FFP 
for  the  operational  costs  of  the  filing 
agency.  FFP  would  be  available  for  the 
costs  of  determining  if  a  filed 
acknowledgment  matches  a  IV-D  case 
and  for  establishing  cooperative 
arrangements.  Under  current  45  CFR 
304.2O(b)(2)(i).  which  allows  FFP  for 
costs  associated  with  reasonable  efforts 
to  determine  the  identity  of  a  child's 
father.  FFP  would  be  available  for  costs 
the  IV-D  agency  incurs  in  determining 
whether  a  voluntary  acknowledgment 
has  been  filed  with  the  designated 
agency  in  IV-D  cases  needing  paternity 
establishment  Federal  financial 
participation  would  also  be  available, 
under  current  45  CFR  304.20(b)(l){iii) 
for  the  costs  of  establishing  a 
cooperative  arrangement  (in  accordance 
with  45  CFR  302.34  and  303.107), 
governing  the  routine  exchange  of 
information  regarding 
acknowledgments,  between  the  IV-D 
agency  and  the  agency  where 
acknowledgments  are  filed. 

IV-D  agency  activity.  To  reflect  tlie 
newly-mandated  procedures  for  the 
voluntary  acknowledgment  of  paternity, 
proposed  45  CFR  303.5(a)  would 
require,  for  all  cases  referred  to  the  IV- 
D  agency  or  applying  for  services  under 
45  CFR  302.33  in  which  paternity  has 
not  been  established  and  a  voluntary 
acknowledgment  of  paternity  has  not 
been  obtained,  the  IV-D  agency  must 
(1)  Provide  an  alleged  fclher  the 
opportunity  to  voluntarily  acknowledge 
paternity  in  accordance  wiih  45  CFR 
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302.70(a)(5)(iii).  and  (2)  attempt  to 
establish  paternity  by  legal  process 
established  under  State  law  if  he  fails  to 
voluntarily  acknowledge  paternity. 

Under  this  requirement,  the  IV-D 
agency  must  offer  the  alleged  father  the 
opportunity  to  voluntarily  acknowledge 
paternity.  The  IV-D  agency  should 
advise  the  man  that  the  mother  has 
named  him  as  the  father  of  the  child, 
describe  the  procedures  for  voluntarily 
acknowledging  paternity,  and  advise 
him  of  his  rights.  Before  contacting  the 
alleged  father,  States  could  require  a 
sworn  statement  of  the  mother  or  some 
other  evidence  of  paternity  to 
substantiate  the  mother's  claim. 

In  order  to  satisfy  this  requirement, 
the  rV-D  agency  must  document  in  the 
case  record  the  date  on  which  the 
alleged  father  is  sent  or  given  notice  of 
the  paternity  action  and  the  opportunity 
to  voluntarily  acknowledge.  Oiild 
support  staff  may  contact  the  alleged 
father  by  telephone,  written  notice,  or  in 
person  as  appropriate  under  the 
circumstances  and  State  law. 

Written  notice  may  be  given  by  mail, 
personal  service,  or  other  means; 
however,  it  must  be  addressed 
specifically  to  the  individual  alleged 
father.  We  strongly  encourage  that 
language  in  written  notices  be  "reader- 
friendly":  i.e.,  clear  and  easy  to 
understand.  Many  of  the  States  which 
currently  use  such  notices  ask  the  father 
to  come  to  the  IV-D  agency  for  a 
conference  or  hearing  where  the  may 
voluntarily  acknowledge.  The 
conference  allows  IV-D  staff  to  explain, 
in  person,  the  rights  and  responsibilities 
associated  with  the  establishment  of 
paternity.  Designated  agency  personnel 
would  be  available  to  serve  as  witnesses 
for,  or  notarize,  signatures  on  voluntary 
acknowledgments.  Alternatively,  at  least 
one  State  allows  the  parents  to  return 
the  completed  acknowledgement  form 
to  the  rV-D  ofHce  by  mail;  the  parents 
may  have  their  signatures  notarized  at  a 
local  bank  or  other  entity. 

A  IV-D  agency  might  want  to  inform 
the  alleged  father  at  the  time  it  provides 
him  an  opportunity  to  voluntarily 
acknowledge  that  formal  paternity 
establishment  action  will  begin  if  the 
alleged  father  does  not  voluntarily 
acknowledge  within  a  specified 
timeframe.  Furthermore,  this  proposed 
rule  would  not  prevent  a  IV-D  agency 
from  combining  service  of  process 
necessary  for  a  legal  paternity 
determination  with  the  offer  of  the 
opportunity  to  voluntarily  acknowledge. 
For  example,  some  States  serve  a  notice 
or  claim  of  alleged  paternity  and 
support  obligation  on  the  putative 
father,  informing  him  of  the  opportunity 
to  voluntarily  acknowledge  he  may 


consent  to  genetic  testing  and 
subsequently  acknowledge  paternity.  If 
the  man  fails  to  voluntarily 
acknowledge,  the  State  can  then 
adjudicate  paternity  based  on  the  initial 
notice  without  the  need  for  serving 
process  a  second  time. 

If  an  alleged  father  refuses  or  is 
reluctant  to  voluntarily  acknowledge 
paternity.  States  could  encourage 
genetic  testing.  Some  men  who  will  not 
voluntarily  acknowledge  will  consent  to 
genetic  testing.  States  could  adopt 
procedures  for  conducting  testing,  if  the 
alleged  father  consents,  prior  to  a  formal 
filing  of  an  action  to  establish  paternity 
with  the  court  .of  administrative 
authority.  Even  in  cases  where  the  main 
is  initially  unwilling  to  voluntarily 
acknowledge,  he  may  consent  to  genetic 
testing  and  subsequently  acknowledge 
paternity  if  the  test  results  show  a  high 
probability  of  paternity,  without  the 
need  for  a  hearing  or  formal 
adjudication. 

We  propose  to  delete  the  existing 
program  standard  timeframes  for 
establishing  paternity  at  45  CFR 
303.5(a).  These  timeframes  are  no  longer 
necessary  given  the  proposed  inclusion 
of  paternity  establishment  in  the 
expedited  process  timeframe.  It  would 
be  duplicative  to  retain  the  paternity 
timeframe  since  the  same  time  period  is 
covered  by  the  proposed  expedited 
process  timeframe.  (See  discussion 
under  expedited  process  section  later  in 
this  preamble.) 

Hospital-Based  Paternity  Establishment 
Programs— Sections  302.70(a)(5)(iii)(A), 
303.5(g),  304.20(b)(2),  and  304.23(d) 

Experience  of  States  has  indicated 
that  a  father  of  a  child  bom  to  an 
unmarried  mother  is  more  likely  to  be 
present  and  to  admit  paternity  during 
the  time  surrounding  birth  than  later  on. 
Early  paternity  establishment  reduces 
location  difficulties  and  administrative 
costs  which  can  occur  if  paternity 
establishment  is  delayed.  The  earlier 
paternity  is  established,  the  sooner  the 
child  will  have  access  to  the  father's 
medical  benefits,  medical  history 
information,  a  relationship  with  the 
father,  child  support,  and  other  benefits 
resulting  from  paternity  establishment. 

In  enacting  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  the 
President  and  Congress  recognizednhe 
importance  of  establishing  a  child's 
paternity  as  close  in  time  to  birth  as 
possible,  but  requiring  hospital-based 
programs  for  obtaining  voluntary 
acknowledgements.  Proposed  45  CFR 
302.70(a)(5)(iii)(A)  would  implement 
section  466(a)(5)(C)  of  the  Act  by 
requiring  each  State  to  have  laws, 
regulations,  and/or  binding  procedures 


for  a  hospital-based  program  for  the 
voluntary  acknowledgment  of  paternity 
during  the  period  immediately 
preceding  or  following  the  birth  of  a 
child. 

About  half  of  the  States  already  have 
or  are  developing  hospital-based 
programs  to  obtain  voluntary 
acknowlegments  of  paternity  (although 
often  on  less  than  a  statewide  basis). 
Even  some  hospitals  in  States  without 
organized  programs  have,  for  years, 
accepted  voluntary  acknowledgments  of 
paternity  from  patients  and  alleged 
fathers.  Typically,  in  an  organized 
program,  trained  hospital  employees 
provide  information  about  paternity 
establishment  to  the  parents,  inform 
them  of  their  rights,  and  give  the 
putative  father  the  opportunity  to 
voluntarily  acknowledge  paternity. 
Such  programs  have  been  quite  effective 
in  obtaining  voluntary  paternity 
acknowledgments;  some  hospital-based 
programs  have  successfully  obtained 
voluntary  acknowledgments  for  about 
40  percent  of  their  out-of-wedlock 
births.  Preliminary  results  bom  OCSE- 
funded  program  improvement  projects 
in  New  York  City  and  Denver  confirm 
the  success  of  hospital-based  programs 
in  obtaining  voluntary 
acknowledgments.  Some  States  with 
programs  have  also  documented  savings 
in  administrative  costs  that  would 
otherwise  typically  be  incurred  in 
paternity  establishment.  In  developing 
these  proposed  regulations,  OCSE  met 
with  officials  from  established  hospital- 
based  programs  in  several  States. 

Because  Congress  added  the  hospital- 
based  program  requirement  to  section 
466(a)  of  the  Act,  all  States  must 

[)rovide  for  a  hospital-based  program  by 
aw,  regulation  and/or  binding 
procedures.  This  approach  is  consistent 
with  implementation  of  Family  Support 
Act  requirements.  It  is  also  consistent 
with  the  differing  experience  of  States 
that  have  already  implemented  hospital- 
based  programs — some  found  legislation 
to  be  useful;  others  were  successful  in 
implementing  programs 
administratively. 

At  a  minimum,  proposed  45  CFR 
302.70(a)(5)(iii)(A)  would  require  that 
State  law,  regulation,  and/or  binding 
procedure  compel  all  public  and  private 
birthing  hospitals  to  participate  in 
hospital-based  programs  as  defined  in 
§  303.5(g)(2).  At  State  option.  State  law 
may  include  an  enforcement  mechanism 
for  dealing  with  noncompliance  by 
hospitals.  However,  under  existing  45 
CFR  302.70(d),  a  State  could  apply  for 
an  exemption  horn  enacting  a  law, 
regulation,  or  binding  procedure 
providing  for  a  hospital-based  program, 
if  the  State  documents  that  it  has 
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already  implemented  a  hospital-based 
program  otherwise  meeting  Federal 
requirements  in  every  birthing  hospital 
in  the  State  without  the  necessity  of 
enacting  binding  laws  or  regulations. 

We  proposed  to  define  birthing 
hospital  in  45  CFR  301.1  as  a  hospital 
that  has  a  licensed  obstetric  care  unit  or 
is  licensed  to  provide  obstetric  services. 
or  a  licensed  birthing  center  associated 
with  a  hospital.  Since  we  do  not  believe 
programs  should  be  mandated  in 
hospitals  (such  as  geriatric  hospitals) 
that  do  not  routinely  provide  maternity 
services,  we  propose  limiting  the 
hospital-based  program  requirement  to 
hospitals  with  an  obstetric  care  unit  or 
licensed  to  provide  obstetric  services.  In 
the  definition  of  birthing  hospital,  we 
also  include  birthing  centers  associated 
with  a  hospital.  A  birthing  center  is  a 
facility  outside  a  hospital  that  provides 
maternity  services.  Generally,  such 
centers  use  midwives  and  provide 
services  for  women  who  expect  no 
complications  during  birth.  Frequently, 
a  hospital  will  provide  back-up  services 
to  a  birthing  center  if  complications 
develop.  Since  in  some  localities,  a 
significant  number  of  births  occur  in 
birthing  centers,  we  believe  voluntary 
acknowledgment  programs  should  be 
established  in  such  centers  that  are 
associated  with  hospitals. 

Proposed  45  CFR  303.5(g)  describes 
the  State's  responsibilities  in 
implementing  the  hospital-based 
program.  To  accommodate  divergent 
State  practices,  we  propose  that  the 
State  as  a  whole  rather  than  the  IV-D 
agency  in  particular  be  responsible  for 
meeting  the  hospital-based  program 
requirements  in  proposed  45  CFR 
303.5(g).  In  some  States  with  an  existing 
hospital-based  program,  the  State  health 
department,  not  the  IV-D  agency,  has 
primary  responsibility  or  shares 
responsibility  for  the  program.  In  other 
States,  the  IV-D  agency  has  primary 
responsibility.  We  do  not  want  to 
interfere  with  or  disrupt  the  operation  of 
existing,  successfully-functioning 
programs.  Therefore,  the  requirements 
in  proposed  45  CFR  303.5(g)  place 
responsibility  on  "the  State"  rather  than 
the  "IV-D  agency."  This  approach  is 
consistent  with  the  statute,  which  does 
not  require  that  the  IV-D  agehcy  be 
directly  responsible  for  the 
implementation  of  hospital-based 
programs,  but  in  no  way  relieves  the 
State  of  the  responsibility  to  meet 
Federal  requirements  as  a  condition  of 
IV-D  State  plan  approval. 

First,  proposed  45  CFR  303.5(g)(1) 
would  require  the  State  to  establish,  in 
cooperation  with  hospitals,  a  hospital- 
based  program  in  every  public  and 
private  birthing  hospital.  We  recognize 


that  States  need  some  time  to  fully 
implement  these  programs.  States  must 
have  laws,  regulations  and/or  binding 
procedures  in  place  on  October  1. 1993 
(or  if  legislation  is  required,  the 
beginning  of  the  first  calendar  quarter 
after  the  close  of  the  first  regular  session 
of  the  State  legislature  that  begins  after 
August  10, 1993. 

However,  even  if  a  State  needs  to 
enact  legislation,  it  may  begin  working 
to  implement  the  program  immediately 
by  contacting  hospitals  and  appropriate 
agencies  and  developing  forms,  written 
materials,  and  training  procedures.  The 
programs  must  be  operational  in 
birthing  hospitals  statewide  no  later 
than  January  1.  1995.  Depending  on 
their  circumstances,  this  gives  States 
over  a  full  year  after  the  Federal 
mandate's  effective  date  to  gear  up  to  a 
statewide  program.  As  of  January  1, 
1995.  any  State  needing  legislation  for 
its  hospital-based  program  will  have 
completed  its  first  legislative  session  (as 
defined  by  the  statute)  since  enactment 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  and  had  the  opportunity  to 
pass  legislation.  We  would  view  January 
1. 1995  as  an  outer  limit;  States  are 
encouraged  to  proceed  more 
expeditiously  in  light  of  the  magnitude 
of  the  problem  this  new  law  is  intended 
to  address. 

As  part  of  the  process  of  establishing 
hospital-based  programs,  IV-D  agencies 
could  enter  into  cooperative 
arrangements  (in  accordance  with  45 
CFR  302.34  and  303.107)  or  other 
contracts  with  birthing  hospitals  or 
other  State  agencies.  A  State  could  also 
hire  a  contractor  to  implement  the 
hospital-based  program.  We  encourage 
the  State  to  work  closely  with  the  State 
hospital  association;  State  staff  that  have 
implemented  existing  programs  indicate 
that  the  hospital  association  was  a  key 
player  in  implementation. 

Elements  of  a  hospital-based  program. 
Proposed  45  CFR  303.5(g)(2)  defines  a 
hospital-based  program  by  listing  the 
services  and  functions  that  such  a 
program  must,  at  a  minimum,  provide 
during  the  period  immediately 
preceding  or  following  the  birth  of  a 
child  to  an  unmarried  woman  in  the 
hospital.  These  services  are  based  on  the 
experience  provided  by  States  that  have 
already  implemented  hospital-based 
programs.  The  State  must  ensure,  in 
cooperation  with  the  hospitals,  that  the 
program  performs  all  of  these  functions. 

We  are  proposing  that  each  hospital- 
based  program  provide  services  to 
unmarried  mothers  and  alleged  fathers. 
A  program  would  not  be  required  to 
provide  services  to  married  mothers.  In 
most  cases  where  a  child  is  bom  to  a 
married  mother,  paternity  is  not  at 


issue.  If  the  mother  of  a  newborn  is 
married,  her  husband  is  presumed  to  be 
the  father  of  the  child.  In  some  cases, 
the  husband  may  not  actually  be  the 
biological  father  and  paternity  may  be 
an  issue.  We  do  not  propose  that  a 
hospital-based  program  be  required  to 
intervene  in  such  complex  cases; 
however,  it  may  do  so  at  State  option. 
At  least  one  State  has  adapted  its 
hospital-based  program  to  address  such 
cases.  This  State  has  developed  forms 
which  allow  the  husband  to  rebut  the 
presumption  that  he  is  the  father  and 
allow  the  other  man  to  acknowledge  his 
paternity.  Using  these  procedures,  the 
State  has  been  able  to  obtain  a 
significant  number  of  voluntary 
acknowledgments. 

Under  proposed  45  CFR  303.5{g)(2)(i), 
a  hospital-based  program  would  provide 
to  both  the  mother  and  alleged  father,  if 
he  is  present  in  the  hospital:  (A)  Written 
materials  about  paternity  establishment, 
(B)  the  forms  necessary  to  voluntarily 
acknowledge  paternity,  (C)  a  written 
description  of  the  rights  and 
responsibilities  of  acknowledging 
paternity,  and  (D)  the  opportunity,  prior 
to  discharge  from  the  hospital,  to  speak 
with  staff,  either  by  telephone  or  in 
person,  who  are  trained  to  clarify 
information  and  answer  questions  about 
paternity  establishment. 

The  WTitten  description  of  rights  and 
responsibilities  may  be  included  in 
either  the  written  materials  or  on  the 
forms,  or  may  be  a  separate  document. 
The  written  materials,  forms,  and 
description  of  rights  and  responsibilities 
should  ensure  that  the  parents  of  every 
child  bom  in  a  birthing  hospital  to  an 
unmarried  couple  receive  information 
about  paternity  establishment,  along 
with  the  forms  necessary  to  pursue 
voluntary  paternity  establishment. 
Hospitals  already  distribute  a  variety  of 
materials  and  forms  to  patients,  and 
providing  paternity  materials  and  forms 
could  be  incorporated  into  their  existing 
procedures.  The  State  would  provide 
the  materials  and  forms  to  the  birthing 
hospitals  in  accordance  with  proposed 
45  CFR  303.5(g)(4). 

The  opjjortunity  to  speak  with  staff  in 
person  or  via  telephone,  as  required  in 
proposed  45  CFR  303.5(g)(2)(i)(D). 
should  allow  the  parents  to  ask 
questions  or  seek  assistance  in 
completing  the  voluntary 
acknowledgment  forms,  if  necessary. 
The  staff  could  either  be  hospital  staff 
(e.g..  medical  social  workers,  medical 
records  technicians,  or  medical  provider 
staff),  IV-D,  or  other  agency  staff.  Most 
existing  programs  use  hospital  staff. 

Under  proposed  45  CFR 
303.5{g)(2)(ii),  a  hospital-based  program 
would  provide  the  unmarried  mother 
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and  alleged  father,  if  he  is  present,  the 
opportunity  to  voluntarily  acknowledge 
paternity  in  the  hospital.  Each  program 
is  encouraged  to  make  staff  available, 
including  during  evening  and  weekend 
visiting  hours,  to  ensure  that  all 
unmarried  mothers  and  alleged  fathers 
present  at  the  hospital  are  afforded  this 
opportunity.  If  paternity 
acknowledgment  forms  must  be 
notarized  under  State  law  or  procedure, 
noteuies  (designated  hospital  staff  in 
some  ongoing  programs)  should  be 
available  to  notarize  acknowledgments 
in  the  hospital. 

The  parents  must  be  given  the  chance 
to  acknowledge  paternity  regardless  of 
the  child's  public  assistance  status  or 
whether  an  application  has  been  filed 
for  IV-D  child  support  services.  In  many 
cases,  a  mother  will  not  have  applied  for 
IV-D  services  or  public  assistance  prior 
to  her  child's  birui.  However,  if  the  case 
eventually  enters  the  IV-D  program, 
child  support  establishment  and 
enforcement  will  be  expedited  and 
administrative  costs  avoided  if  the 
father  has  previously  acknowledged 
paternity. 

A  hospital-based  program,  under 
proposed  45  CTR  303.5(g)(20(iii).  would 
afford  due  process  safeguards.  As 
mentioned,  proposed  45  CFR 
303.5(g)(2)(i)(C)  would  require  a 
hospital-based  program  to  provide  each 
unmarried  mother  and  alleged  father  a 
written  description  of  the  rights  and 
responsibilities  of  acknowledging 
paternity.  Beyond  this  minimiun 
requirement,  a  hospital-based  program 
should  ensure  that  State  due  process 
requirements  are  met.  We  recommend 
that  staff  be  trained  to  ensure  that  the 
voluntary  aspect  is  promoted  and 
maintained.  Alleged  fathers  should  not 
be  pressured  into  signing 
acknowledgments. 

If  either  tne  mother  or  the  man  does 
not  agree  that  the  man  is  the  father,  the 
hospital-based  program  need  not 
intervene.  Hospital  workers  should  not 
be  required  to  mediate  disputes  between 
partie.s.  If  a  party  in  a  case  wishes  to 
establish  pwtemity  without  the 
cooperation  of  the  other  party,  he  or  she 
could  contact  the  IV-D  agency  or  a 
private  attorney. 

Under  proposed  45  CFR 
303.5(g){2)(iv).  a  hospital-based  program 
must  forward  completed 
acknowledgments  to  the  agency 
designated  by  the  State  in  accordance 
with  proposed  45  CFR 
302.70(a)(5)(iii)(E).  This  will  ensure  that 
the  IV-D  agency  has  access  to  and  can 
use  the  acknowledgments  in  cases  that 
become  IV-D  cases. 

Although  not  a  requirement.  States 
may  want  to  incorporate  the 


opportunity  for  genetic  testing  into  its 
hospital-based  program.  A  readily 
available  testing  capability  may 
encourage  additional  fathers  to 
voluntarily  acknowledge  or 
expeditiously  resolve  any  doubts  as  to 
paternity.  At  least  one  State  plans  to 
pilot-text  genetic  testing  in  hospitals. 
Another  State  routinely  obtains 
stipulations  in  the  hospital  where  both 
parties  agree  to  undergo  genetic  testing 
at  a  later  date. 

Withholding  services  in  some  cases. 
Proposed  45  CFR  303.5(g)(3)  would 
allow  a  hospital-based  program  to 
withhold  services  related  to 
acknowledging  paternity,  when 
necessitated  by  State  law,  in  cases 
where  the  moUier  or  alleged  father  is  a 
minor  or  a  legal  action  (e.g.,  adoption) 
is  already  pending.  Some  States  may 
have  laws  which  prohibit  voluntary 
acknowledgments  of  paternity  by 
minors,  or  the  State  may  want  hospital- 
based  personnel  to  avoid  interference  in 
cases  where  a  legal  action  is  pending. 
Therefore,  the  hospital-based  program 
would  not  be  required  to  provide 
services  to  the  mother  and  alleged  father 
in  such  cases,  if  provision  of  services  is 
prohibited  by  State  law.  However  the 
services  listed  in  45  CFR  303.5(g)(2) 
should  be  provided  to  other  unmarried 
parents. 

Written  materials  and  forms.  The 
State  itself  must  provide  certain  services 
to  support  the  hospital-based  programs. 
Proposed  45  CFR  303.5(g)(4)  would 
require  the  State  to  provide  to  all  public 
and  private  birthing  hospitals  in  the 
State  written  materials  about  paternity 
establishment,  forms  necessary  to 
voluntarily  acknowledge  paternity,  and 
i  written  description  of  the  rights  and 
responsibilities  of  acknowledging 
paternity.  Hospital-based  programs 
would  then  distribute  these  materials 
and  forms  to  unmarried  mothers  and 
alleged  fathers  in  accordance  with 
proposed  45  CFR  303.5(g)(2)(i).  The 
State  would  be  responsible  for  ensuring 
that  the  birthing  hospitals  have  a 
sufficient  supply  of  diese  items  to 
distribute  them  to  unmarried  mothers 
and  alleged  fathers  upon  birth  of  a 
child. 

The  WTitten  materials  about  paternity 
establishment  could  be  brochures, 
pamphlets,  or  similar  materials  that 
describe  the  benefits  of  paternity 
establishment  and  the  consequences  of 
a  voluntary  acknowledgment. 

The  forms  necessary  to  voluntarily 
acknowledge  paternity  may  be  the  same 
forms  that  are  used  to  voluntarily 
acknowledge  paternity  outside  of  the 
hospital  setting.  A  voluntary 
acknowledgment  form  must  meet  the 
requirements  in  proposed  45  CFR 


302.70(a)(5)(iii)  (C)  and  (D)— i.e.,  a 
voluntary  acknowledgn\ent  must  be 
signed  by  both  parents  with  their 
signatures  authenticated  by  a  notary 
public  or  witness(es),  and  the  form  must 
include,  at  a  minimum:  instructions  for 
filing  the  acknowledgment  with  the 
designated  agency  in  accordance  with 
45  CFR  302.70(a)(5)(iii)(E)  and  lines  for 
the  parents'  social  security  numbers  and 
addresses. 

The  description  of  rights  and 
responsibilities  may  be  a  separate 
document  or  included  on  the  other 
written  materials  or  forms.  It  should 
describe  rights  that  each  party  is  giving- 
up  by  signing  the  acknowledgment.  It 
should  also  describe  the  rights  and 
responsibilities,  including  the  duty  to 
support  the  child  financially,  that  each 
party  will  assume  as  a  result  of  signing 
the  acknowledgment.  These  rights  and 
responsibilities  will  vary  by  State, 
depending  on  State  law. 

In  order  to  ensure  that  the  materials 
are  easily  understandable  to  the 
intended  audience,  they  should  be 
clearly  written.  States  with  large  non- 
English  speaking  populations  are 
encouraged  to  provide  materials  in 
languages  other  than  English. 

Although  not  a  requirement.  States 
may  also  want  to  provide  applications 
for,  and  materials  relating  to,  IV-D 
services  to  hospitals  for  distribution  to 
maternity  patients,  in  order  to 
encourage  unmarried  mothers  to  apply 
for  IV-D  services.  Although  mothers 
may  decide  not  to  apply  for  IV-D 
services  while  in  the  hospital,  they  may 
decide  to  apply  for  services  sometime 
after  leaving  the  hospital.  A  mailing 
address  on  the  application  could 
indicate  where  the  form  should  be 
mailed  once  completed. 

Training,  guidance,  and  written 
instructions.  Proposed  45  CFR 
303.5(g)(5)  would  require  the  State  to 
provide  training,  guidance,  and  written 
instructions  regarding  the  voluntary 
acknowledgment  of  paternity  as 
necessary  to  operate  the  hospital-based 
program.  State  could  use  training 
sessions,  written  instructions  or 
handbooks,  audio  or  video  tapes, 
technical  assistance  provided  via 
telephone,  or  other  means  to  meet  this 
requirement.  Regardless  of  the  method, 
the  State  should  ensure  that  staff,  as 
they  assume  the  responsibility,  are 
instructed  on  the  operations  of  the 
program.  One  State  with  an  existing 
program  has  provided  formal  training 
every  few  years,  while  providing 
technical  assistance  and  guidance  via 
telephone  and  written  instructions  to 
supplement  the  training  sessions. 
Another  State  is  developing  a  videotape 
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for  training  hospital-based  program 
staff. 

Annual  assessment.  Finally,  proposed 
45  CFR  303.5(g)(6)  would  require  the 
State  to  assess  each  birthing  hospital's 
program  on  at  least  an  annual  basis.  To 
assess  each  program,  we  suggest  that 
States  examine  data  regarding  the 
number  of  out-of-wedlock  births  and  the 
number  of  voluntary  acknowledgments 
in  each  hospital.  This  data  is  already 
collecied  by  vital  statistics  agencies  in 
some  States.  At  least  one  State  with  an 
existing  program  uses  such  data  to 
monitor  each  hospital.  If  the  State 
Identifies  a  birthing  hospital  with  few  or 
no  acknowledgments,  it  contacts  the 
hospital  to  identify  the  problem,  if  any, 
and  takes  action  (e.g..  staff  training  or 
technical  assistance)  to  correct  the 
problem.  The  intent  of  this  requirement 
is  not  to  establish  performance  quotas  or 
to  create  pressure  for  hospitals  to  obtain 
acknowledgments,  but  rather  to  ensure 
that  hospitals  are  operating  effective 
programs. 

FFP  Availability  for  hospital-based 
programs.  We  propose  that  Federal 
financial  participation  (FFP)  be 
available  for  certain  costs  associated 
with  hospital-based  programs.  First, 
under  current  45  CFR  304.20(b)(l)(iii), 
FFP  would  be  available  for  the  costs 
associated  with  establishing  necessary 
agreements  between  the  IV-D  agency 
and  birthing  hospitals  or  other  State 
agencies.  Second,  FFP  would  be 
available  for  IV-D  staff  that  work  on 
developing  and  implementing  (e.g., 
training,  drafting  materials,  meeting 
with  hospital  officials)  the  hospital- 
based  program.  Third,  under  an  existing 
policy  issuance,  FFP  is  available  for  a 
nominal  payment  per  acknowledgment 
to  birthing  hospitals  to  help  defray 
administrative  costs.  We  propose  to 
codify  this  policy  in  regulation  at  45 
CFR  304.20(b)(2)(vi),  which  would  make 
FFP  available  for  payments  of  $20  or 
less  to  birthing  hospitals  for  each 
voluntary  acknowledgment  obtained 
through  a  hospital-based  program  as 
defined  by  proposed  45  CFR  303.5(g)(2). 
Several  States  have  found  such 
payments  to  be  successful  in 
demonstrating  "good  faith"  and 
obtaining  the  cooperation  of  hospitals. 
However,  States  would  not  be  required 
to  provide  payments  to  hospitals, 
although  FFP  would  only  be  available 
for  pajinents  actually  made.  The  $20 
per  voluntary  acknowledgment  is  also 
available  for  voluntary 
acknowledgments  obtained  in  other 
entities  that  provide  prenatal  or  birthing 
services.  Fourth,  proposed  45  CFR 
304.20(b)(2)(vii)  would  make  FFP 
available  for  the  costs  of  developing  and 
providing  to  birthing  hospitals  and 


other  entities  that  provide  prenatal  or 
birthing  services  written  and 
audiovisual  materials  about  paternity 
establishment  and  forms  necessary  to 
voluntarily  acknowledge  paternity. 

Finally,  proposed  45  CFR 
304.20(b)(2)(viii)  would  make  FFP 
available  for  reasonable  and  essential 
short-term  training  regarding  voluntary 
acknowledgment  of  paternity  associated 
with  a  State's  hospital-based  program  as 
defined  by  45  CFR  303.5(g)(2).  Although 
the  training  must  be  short-term  in  order 
to  eligible  for  FFP,  the  training  may  be 
provided  on  a  periodic  basis  so  that  new 
staff  will  also  receive  the  short-term 
training.  We  propose  to  revise  45  CFR 
304.23(d),  which  limits  the  availability 
of  FFP  for  training  to  specific 
circumstances,  to  allow  for  FFP  as 
provided  for  in  proposed  45  CFR 
304.20(b)(2)(viii). 

FFP  would  be  available  for  the  costs 
of  developing  and  providing  materials 
and  forms  as  well  as  for  the  costs  of 
training,  as  described  above,  regardless 
of  whether  these  services  are  provided 
through  a  contractor  or  directly  by  the 
State. 

Consistent  with  current  policy,  FFP 
would  not  be  available  for  other  costs, 
including  hospital  operational  and  staff 
costs.  Except  in  limited  and  clearly 
defined  circumstances  as  already 
enunciated,  we  do  not  believe  that  other 
costs  of  hospitals,  health  care  providers, 
vital  statistics  agencies,  or  public 
educational  programs  should  be 
financed  through  the  IV-D  program.  If  a 
public  entity  other  than  the  IV-D  agency 
develops  or  distributes  the  paternity 
establishment  materials,  provides 
nominal  payments  per 
acknowledgment,  or  provides  training  to 
hospital-based  program  staff,  that  entity 
must  have  a  cooperative  arrangement  (in 
accordance  with  45  CFR  302.34  and 
303.107)  in  order  for  the  State  to  receive 
FFP  for  these  activities. 

We  encourage  but  do  not  require 
States  to  extend  their  hospital-based 
programs  beyond  birthing  hospitals  to 
clinics,  health  departments,  and  other 
facilities.  Since  a  mother's  stay  in  a 
hospital  afterbirth  is  relatively  short, 
parents  may  benefit  from  receiving 
information  about  paternity 
establishment  before  birth,  in  prenatal 
clinics  for  example.  To  encourage  the 
expansion  of  early  paternity 
establishment  programs  beyond 
hospitals,  we  are  proposing  that  FFP  be 
available  for  developing  and  providing 
materials  about  paternity  establishment 
and  forms  necessary  to  acknowledge, 
not  only  to  hospitals,  but  to  other 
entities  that  provide  prenatal  or  birthing 
services.  Similarly,  we  propose  that  FFP 
be  available  for  payments  of  $20  of  less. 


not  only  to  birthing  hospitals,  but  to 
other  entities  that  provide  prenatal  or 
birthing  services  and  obtain  a  voluntary 
acknowledgment. 

Effect  of  Voluntary  Acknowledgment: 
Presumption  of  Paternity;  Admissible 
as  Evidence— SecUon  302.70(a)(5)(iv) 

We  are  proposing  to  implement  the 
requirements  of  new  section 
466(a)(5)(D)  of  the  Act  by  adding  45  CFR 
302.70(a)(5)(iv).  This  provision  would 
require  each  State  to  have  laws  and 
procedures  under  which  the  voluntary 
acknowledgment  of  paternity  creates  a 
rebuttable  or,  at  the  option  of  the  State, 
conclusive  presumption  of  paternity, 
and  under  which  such  voluntary 
acknowledgment  is  admissible  as 
evidence  of  paternity. 

Currently,  the  legal  effect  of  a 
voluntary  acknowledgment  varies  from 
State-to-State.  Under  the  Uniform 
Parentage  Act,  which  has  been  adopted 
by  18  States,  an  acknowledgment  filed 
with  the  appropriate  court  or  agency 
creates  a  presumption  of  paternity.  In 
other  States,  however,  an 
acknowledgment  may  simply  be 
considered  some  evidence  of  paternity. 
In  a  few  States,  a  voluntary 
acknowledgment  has  the  same  force  and 
effect  as  a  paternity  judgment.  This 
proposed  regulation  would  ensure  that 
voluntary  acknowledgments  are 
meaningful  and  used  to  expedite 
paternity  establishment  in  every  State. 
A  presumption  is  a  rule  of  evidence 
by  which  finding  of  a  basic  fact  gives 
rise  to  a  presumed  fact,  until  the 
presumed  fact  is  rebutted.  In  this 
situation,  the  existence  of  a  voluntary 
acknowledgment  of  paternity  gives  rise 
to  a  presumption  of  paternity.  A 
rebuttable  presumption  can  be 
overturned  by  sufficient  proof.  In  a 
paternity  case,  a  rebuttable  presumption 
of  paternity  would  shift  the  burden  of 
proof  to  the  presumed  father  to  disprove 
paternity,  if  he  chooses  to  contest 
paternity  after  the  acknowledgment.  A 
conclusive  presumption  would  have  the 
same  legal  effect  as  a  judgment  for 
paternity.  If  a  State  enacts  laws  under 
which  a  voluntary  acknowledgment 
creates  a  conclusive  presumption,  the 
State  may  still  allow  challenges,  just  as 
judgments  can  be  challenged  (e.g.,  in 
cases  where  there  is  evidence  that  the 
acknowledgment  was  obtained  by  fraud 
or  coercion,  or  where  signatures  were 
forged). 

Conditions  for  Admission  of  Genetic 
Test  Results  as  Evidence — Section 
302.70(a)(5)(v) 

Although  the  combined  effect  of  the 
various  provisions  discussed  above 
should  increase  the  number  of 
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paternities  established  by  voluntary 
acknowledgment,  some  cases  will 
remain  contested.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  and  this 
proposed  rule  contain  provisions 
designed  to  expedite  such  contested 
cases. 

In  recent  years,  scientific 
advancements  in  genetic  testing  have 
revolutionized  the  paternity 
determination  process  in  contested 
cases.  Genetic  tests  can  produce 
exclusionary  evidence  eliminating  a 
man  from  consideration  as  the 
biological  father  or  provide  convincing 
evidence  reflecting  the  high  probability 
that  he  is  the  alleged  father 
(inclusionary  results),  leaving  little  or 
no  doubt  as  to  whether  an  alleged  father 
is  actually  the  biological  father. 
Statutory  or  case  law  in  virtually  all 
States  provides  that  genetic  test  results 
are  admissible  as  evidence.  However,  in 
some  States,  the  process  for  admitting 
such  evidence  can  be  omnbersome. 
Proposed  45  CFR  302.70(a)(5)(v). 
which  would  implement  new  section 
466(a)(5)(F)  of  the  Act.  would  improve 
the  process  for  admitting  rest  results  in 
legal  proceedings.  It  would  require  each 
State  to  have  laws  and  procedures 
which  provide  that  any  objection  to 
genetic  testing  results  must  be  made  in 
writing  within  a  specified  number  of 
days  before  any  hearing  at  which  within 
a  specified  number  of  days  before  any 
hearing  at  which  such  results  may  be 
introduced  into  evidence.  Further,  laws 
and  procedures  must  specify  that  if  no 
objection  is  made,  a  written  report  of  the 
test  results  is  admissible  as  evidence  of 
paternity  without  the  need  for 
foundation  testimony  or  other  proof  of 
authenticity  or  accuracy. 

This  provision  would  have  two  major 
benefits.  First,  it  would  prevent  last- 
minute  challenges  to  genetic  test  results. 
Last  minute  challenges  are  particularly 
difficult  to  meet  since  they  may  require 
testimony  from  laboratory  technicians 
and  experts  who  often  live  out-of-state 
and  must  travel  long  distances. 

Second,  in  cases  where  no  objection 
is  timely  raised,  this  provision  would 
expedite  the  process  of  allowing  a 
written  report  of  the  genetic  test  results 
to  be  admitted  as  evidence  without  the 
need  for  foundation  testimony.  Some 
States  currently  have  cumbersome 
foundation  requirements  (e.g..  requiring 
the  testimony  of  every  person  involved 
with  the  chain  of  custody  of  the  blood 
sample)  that  are  unnecessary  if  no 
objection  to  the  test  resuhs  is  raised. 
This  proposed  rule  would  not  lower  the 
standards  for  admission  of  genetic  test 
results  in  evidence,  but  would  prohibit 
a  party  from  objecting  to  the  admission 


of  the  test  results,  unless  an  objection  is 
raised  in  a  timely  fashion. 

Under  the  proposed  regulation.  States 
would  have  flexibility  to  set  the 
timeframe  within  which  objections  must 
be  made  prior  to  a  hearing.  The  U.S. 
Commission  on  Interstate  Child  Support 
recommended  a  21-day  timeframe. 
Several  States  already  have 
requirements  under  which  genetic  test 
results  are  admissible  as  evidence 
without  foundation  testimony  unless 
objected  to  within  a  specified 
timeframe.  At  least  four  States  have  a 
timeframe  that  requires  an  objection  to 
genetic  test  results  be  made  at  least  20 
days  prior  to  trial;  two  States  require 
objections  to  be  made  at  least  30  days 
prior  to  trial. 

At  least  four  other  States  have 
timeframes,  but  these  timeframes  allow 
objections  within  a  specified  number  of 
days  of  "receiving  a  copy  of  the  testing 
report"  on  "after  service  of  the  written 
test  results".  Since  these  timeframes  do 
not  require  objections  to  be  raised 
within  a  specified  period  prior  to  the 
hearing,  they  will  need  to  be  modified 
in  order  to  meet  the  requirements  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  and  the  proposed  implementing 
regulations  at  45  CFR  302.70(a){5)(v). 
Some  other  States  have  statutes  which 
require  objections  to  be  raised  "within 
the  time  limit"  or  "within  the  time 
allowed  by  the  court".  Such  statutes 
will  need  to  be  modified  to  include  a 
specified  number  of  days  or, 
alternatively,  court  rules  should  specify 
the  number  of  days  allowed.  Finally, 
some  State  statutes  include  timeframes 
for  raising  objections  to  genetic  test 
results  but  do  no  explicitly  indicate  that 
a  written  report  of  such  results  is 
admissible  as  evidence  without 
foundation  testimony  if  no  objection  is 
raised.  A  State,  through  statute, 
regulation,  or  binding  procedure,  must 
meet  both  parts  of  this  reouirement. 

While  this  proposed  rule  requires  that 
genetic  test  results  be  admissible 
without  foundation  in  cases  where  no 
objection  is  raised,  the  judge  or 
decisionmaker  who  determines  matters 
of  fact  still  must  decide  what  weight  to 
accord  the  test  results  in  a  particular 
case  in  light  of  other  evidence 
presented.  Moreover,  this  provision 
does  not  prevent  a  State  or  its  tribunals 
from  setting  standards  for  laboratory 
accreditation  or  procedures  and 
parameters  regarding  what  type  of  tests 
can  be  admissible  as  evidence.  While 
we  encourage  all  States  to  admit  genetic 
testing  results  that  have  proven  to  be 
reliable,  we  recognize  that  as  new 
testing  technologies  are  developed, 
there  may  be  a  need  to  critically 
examine  new  procedures  in  the 


scientific  commimity  and  in  the  courts 
before  test  results  from  such  procedures 
are  used  on  a  widespread  basis. 

Presumption  of  Paternity  Based  on 
Genetic  Test  Results— Section 
302.70(a)(5)(vi) 

New  section  466(a)(5)(G)  of  the  Act 
and  proposed  implementing  regulation 
45  CFR  302.70(a)(5)(vi)  would  require 
each  State  to  have  laws  and  procedures 
which  create  a  rebuttable  or.  at  the 
option  of  the  State,  conclusive 
presumption  of  paternity  based  on 
genetic  testing  results  which  indicate  a 
threshold  probability  of  the  alleged 
father  being  the  father  of  the  child. 

Just  as  a  voluntary  acknowledgement 
would  create  a  presumption  of  paternity 
(discussed  earlier),  genetic  test  results 
that  meet  or  exceed  a  specific  threshold 
probability,  determined  by  the  State, 
would  create  a  presumption  of 
paternity.  A  presumption  of  paternity 
should  expedite  paternity  resolution  in 
cases  where  a  presumption  is 
established.  A  rebuttable  presumption 
would  shift  the  burden  of  proof  to  the 
presumed  father  to  disprove  a  paternity 
allegation.  A  conclusive  presumption 
would  have  the  same  effect  as  a 
judgment  for  paternity.  If  a  State 
chooses  to  adopt  a  conclusive 
presumption,  it  may  provide  for 
conditions  under  which  the 
presumption,  like  a  judgment,  can  be 
challenged  and  potentially  overturned 
(e.g.  in  cases  where  the  wrong  man  is 
tested  or  the  test  results,  after  timely 
objection,  are  proven  to  be  incorrect).  In 
the  vast  majority  of  cases,  however,  a 
threshold  probability  test  result  will 
eliminate  the  necessity  of  extensive 
hearings.  If  there  is.  on  rare  occasions, 
a  serious  allegation  of  fraudulent  testing 
or  inaccurate  analysis,  then,  repeat 
testing  should  simply  be  ordered. 

States  would  be  allowed  the 
flexibility  to  designate  the  specific 
threshold  probability  that  creates  a 
presumption  of  paternity.  This 
threshold  probability  is  the  probability 
based  upon  analysis  of  genetic  test 
results  that  the  alleged  father  is  the 
biological  father  of  the  child  (i.e..  the 
"inclusion"  probability).  It  should  not 
be  confused  with  the  laboratory's 
statistical  capability  of  excluding  a 
certain  percentage  of  those  men  who  are 
incorrectly  identified  as  the  father  (i.e., 
the  "exclusion"  probability).  A  growing 
number  of  States,  currently  about  half, 
have  adopted  a  presumption  of 
paternity  standard  based  on  genetic  test 
results.  State  statutory  threshold 
probabilities  generally  range  fit)m  95  to 
99  percent.  We  recommend  that  the 
remaining  States  choose  a  standard 
within  this  range.  If  the  inclusion 
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probability  equals  or  exceeds  the 
threshold,  then  the  burden  of  proof 
shifts  to  require  the  alleged  father  to 
prove  non-paternity.  Many  States  have 
contracts  with  genetic  testing 
laboratories  that  require  a  battery  of 
tests  to  be  performed  sequentially  and 
only  as  necessary  until  the  alleged 
father  has  been  excluded  or  the 
threshold  probability  for  establishing  a 
presumption  of  paternity  under  State 
law  has  been  attained.  Each  additional 
genetic  market  that  is  examined 
eliminates  an  additional  segment  of  the 
population  from  the  pool  of  men  who 
have  the  requisite  genetic  characteristics 
to  be  the  child's  biological  father.  If  the 
alleged  father  remains  in  that  genetic 
pool,  each  additional  test  performed 
incrementally  increases  the  likelihood 
of  inclusionary  probability  that  he  is  the 
child's  father. 

The  presumption  based  on  genetic 
test  results  required  by  proposed  45  CFR 
302.70(a)(5)(vi)  and  the  presumption 
based  on  a  voluntary  acknowledgment 
required  by  proposed  45  CFR 
302.70(a)(5)(iv)  are  minimum 
requirements.  States  may  certainly 
establish  or  rely  on  additional 
presumptions.  The  Uniform  Parentage 
Act  (UPA),  a  model  State  law  that  has 
been  adopted  by  approximately  18 
States,  contains  several  presumptions  of 
paternity.  For  Instance,  under  the  UPA. 
if,  while  the  child  is  under  the  age  of 
majority,  the  man  receives  the  child  into 
his  home  and  openly  holds  out  the  child 
as  his  natural  child,  he  is  presumed  to 
be  the  natural  father  of  the  child. 

In  some  cases,  the  presumption  of 
paternity  created  by  genetic  test  results 
may  conflict  with  a  p^esumption  created 
by  a  voluntary  acknowledgment,  a 
presumption  of  legitimacy  created  by 
marriage,  or  another  presumption.  For 
example,  a  child  bom  to  a  married 
woman  is  presumed  to  have  been 
fathered  by  the  woman's  husband  in 
most  States:  however,  genetic  test 
results  could  create  a  presumption  that 
another  man  is  actually  the  father. 
Several  States  have  enacted  choice  of 
law  provisions  to  address  these 
conflicting  presumptions.  The  Uniform 
Parentage  Act  provides  that  if  two  or 
more  presumptions  arise  which  conflict 
with  each  other,  the  presumption 
which,  on  the  facts,  is  founded  on  the 
weightier  considerations  of  policy  and 
logic  controls. 

Voluntary  Acknowledgmeot  or  Genetic 
Test  Results  Meeting  or  Exceeding 
State's  Threshold  Probability  Is  Basis 
for  Seeking  Support  Order— Sections 
302.70(aK5M»ii)  and  303.4(d) 

We  propose  to  implement  new  section 
466(9K5ME)  of  the  Act  by  adding  45  CFR 


302.70(a)(5)(vii).  This  provision  would 
require  each  State  to  have  laws  and 
procedures  under  which  a  voluntary 
acknowledgment  or  genetic  test  results 
meeting  or  exceeding  the  State's 
threshold  probability  (established  in 
accordance  with  45  CFR 
302.70(a)(5)(vil)  must  be  rect^ized  as  a 
basis  for  seeking  a  support  order 
without  first  requiring  any  further 
proceedings  to  estabhsh  paternity. 

As  a  result,  filing  of  a  petition  seeking 
a  support  order  and  information- 
gathering  necessary  for  support  order 
establishment  should  begin  in  a  fV-D 
case  as  soon  as  a  voluntary 
acknowledgment  is  obtained  or  genetic 
test  results  meeUng  or  exceeding  the 
State's  threshold  are  received.  This 
should  help  ensure  that  the  child 
receives  financial  support  at  the  earliest 
possible  date. 

In  many  States,  once  the  father 
voluntarily  acknowledges  paternity  or 
genetic  test  results  establish  a 
presumption  of  paternity,  a  court  or 
administrative  agency  must  l^ally 
establish  paternity  by  taking  further 
action,  such  as  filing  or  ratifying  the 
acknowledgment  or  issuing  a  paternity 
order.  This  proposed  rule  would  not 
prohibit  States  from  having  such 
procedures  as  long  as  action  to  seek  a 
child  support  order  begins  as  soon  as 
paternity  is  acknowledged  or  genetic 
test  results  meeting  or  exceeding  a 
State's  threshold  are  received. 
Moreover,  we  encourage  States  to 
combine  paternity  and  support  order 
establishment  in  the  same  proceeding,  if 
both  are  needed  in  a  case.  In  cases 
where  a  presumption  of  paternity  has 
been  created  by  a  voluntary 
acknowledgment  or  genetic  test  results 
meeting  or  exceeding  the  State's 
threshold,  a  man  seeking  to  challenge 
and  rebut  the  presumption  could  be 
given  the  opportunity  to  do  so  during 
the  support  order  proceeding.  This 
would  allow  the  State  to  collapse  the 
final  detennination  of  paternity  into  the 
same  proceeding  as  order  establishment. 

Alternatively,  a  State  may  choose  to 
establish  support  awards  on  the  basis  of 
a  rebuttable  prcsum{>tion  of  paternity, 
without  converting  the  presumption  to 
a  paternity  order.  At  least  one  State 
currently  uses  this  approach  for 
presumptions  established  by  voluntary 
acknowledgment.  However,  advocates 
and  some  States  have  expressed  concern 
that  basing  support  orders  on 
presumptions  of  paternity,  without  ever 
making  a  final  detennination  of 
paternity,  makes  it  easier  for  the  fattier 
to  deny  paternity  at  a  later  point  and 
may  cause  difficulty  in  interstate  cases. 
Therefore,  States  that  choose  to 
establish  a  support  order  solely  on  the 


basis  of  a  presumption  of  paternity  may 
want  to  consider  a  one-  or  two-year 
statute  of  limitations  for  rebutting  a 
presumption  of  paternity.  On  the  other 
hand,  even  a  judgment  of  paternity  may 
be  overturned  under  certain 
circumstances  (e.g..  if  it  was  obtained 
under  fraud  or  coercion),  and  the 
experience  of  States  suggests  that  few 
men  attempt  to  rebut  presumptions  of 
paternity,  particularly  in  cases  where 
the  presumption  was  created  by  a 
voluntary  acknowledgment. 

To  reflect  that  a  voluntary 
acknowledgment  or  genetic  test  results 
meeting  or  exceeding  the  State's 
percentage  threshold  must  serve  as 
sufficient  basis  to  seek  establishment  of 
a  support  order,  we  propose  to  revise  45 
CFR  303.4.  Proposed  45  CFR  303.4(d) 
would  require  the  IV-D  agency,  in  cases 
where  a  support  order  has  not  been 
establishecl,  to  seek  a  support  order 
based  on  a  voluntary  acknowledgment 
or  genetic  test  results  meeting  or 
exceeding  the  State's  threshold 
probabihty  in  accordance  with  45  CFR 
302.70{a)(5)(vii).  Therefore,  the  IV-D 
agency  would  gather  information  and 
establish  support  administratively  or  by 
consent  or  file  a  petition  for  support 
order  establishment  upon  receipt  of  a 
voluntary  acknowledgment  of  patemily 
or  genetic  test  results  meeting  or 
exceeding  the  State's  threshold. 

Proposed  45  CFR  303.4(d)  would 
eliminate  the  existing  program  standard 
timeframe  for  support  order 
establishment,  in  light  of  the  proposed 
revisions  to  the  timeframe  for  expedited 
process.  The  proposed  expedited 
process  timeframe  would  begin  with 
location  of  the  noncustodial  parent,  just 
as  the  existing  program  standard 
timeframe  at  45  CFR  303.4(d)  does. 
Therefore,  the  expedited  process 
timeframe  would  include  the  period 
currently  covered  by  the  program 
standard  timeframe.  As  a  result,  the 
program  standard  timeframe  is 
unnecessary.  (See  more  detailed 
explanation  in  section  on  expedited 
process  later  in  this  preamble). 

Default  Orders — Sections 
302.70(a)(5)(viii)  and  303.5(0 

We  propose  to  implement  the 
requirements  of  new  section 
466(a)(5)(H)  of  the  Act  by  adding  45 
CFR  302.70(a)(5)(viii).  Under  this 
provision,  each  State  must  have  laws 
and  procedures  requiring  a  default  order 
to  be  entered  in  a  contested  paternity 
case  upon  a  showing  that  process  has 
been  served  on  the  defendant  in 
accordance  with  State  law.  that  the 
defendant  has  failed  to  appear  at  a 
hearing  or  trial  (if  the  notice  required 
such  an  appearance)  or  respond  within 
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a  reasonable  period  of  time  specified  by 
the  State  (if  the  notice  required  a 
response),  and  any  additional  showing 
reouired  by  State  law.  The  use  of  default 
orders  creates  an  incentive  for  alleged 
fathers  to  cooperate  with  the 
adjudication  of  contested  paternity 
cases,  resulting  in  fewer  delays.  In  those 
cases  where  the  man  fails  to  appear  or  - 
respond,  default  orders  allow  the 
paternity  case  to  move  forward.  A  State 
would  be  required  to  j  rovide  for 
judicial  default  orders  IT  its  court  system 
handles  contested  paternity  cases,  and 
administrative  default  ore"  ^rs  if  an 
administrative  entity  procbsses  its 
contested  cases. 

Most  States  already  '•■'ve  provisions 
for  entry  of  judgments  by  default  as  part 
of  their  civil  procedure  code  or  statute. 
At  least  eleven  States  also  have  default 
provisions  that  apply  specifically  to 
paternity  cases.  However,  the 
circumstances  under  which  a  default 
order  can  be  entered  vary.  Depending 
upon  the  State,  a  default  order  may  be 
enlered  when  the  alleged  father:  (1) 
Fa  Is  to  appear  at  a  scheduled  heaiing, 
coiference,  or  trial,  (2)  fails  to  respond 
to  a  notice  that  requires  a  response,  such 
as  a  notice  alleging  the  man's  paternity, 
an  1/or  (3)  fails  to  appear  for  or  refuses 
to  submit  to  genetic  testing.  The  extent 
to  which  default  orders  are  actually 
us  ?d  also  varies  from  State  to  State.  In 
m:-.ny  States  with  default  provisions,  the 
pnvision  is  permissive,  allowing  but 
nr  t  requiring  the  tribunal  to  enter  a 
d  fault  order. 

Under  this  proposed  rule,  State  law, 
ri!gulation,  or  binding  procedure  would 
have  to  require  tribunals  to  enter  default 
orders  establishing  paternity  in  cases 
where  the  alleged  father  failed  to  appear 
at  a  hearing  or  to  respond  to  notice  or 
service  within  the  reasonable  period  of 
time  specified  by  the  State  for 
answering  or  pleading.  State  law  would 
have  to  require,  not  simply  allow, 
tribunals  to  enter  default  orders  under 
these  conditions.  States  could  choose  to 
go  beyond  this  minimum  requirement, 
for  example,  by  compelling  tribunals  to 
enter  default  orders  in  cases  where  a 
father  fails  to  cooperate  vith  blood  or 
tissue  drawing  necessary  for  genetic 
testing. 

Before  entering  a  default  order, 
however  there  would  have  to  be  a 
proper  showing  of  service  of  process 
and  any  additional  showing  necessary 
under  State  law.  We  recommend  that 
States  require  some  evidence  of 
paternity,  perhaps  a  prima  facie  case 
based  on  the  mother's  testimony,  before 
entering  a  default  order.  In  interstate 
cases,  an  affidavit  or  a  petition,  signed 
by  the  mother,  should  be  enough.  States 
may  want  to  specify  in  law.  as  at  least 


one  State  currently  does,  that  a  default 
order  may  not  be  entered  if  there  is 
more  than  one  alleged  father  unless  the 
default  applies  to  only  one  of  them  and 
all  others  have  been  excluded  by  the 
results  of  genetic  testing.  We  also 
recommend  that  States  have  procedures 
for  challenging  and  overturning  default 
orders,  and  notify  the  man  of  this 
process  if  a  default  order  is  entered.  For 
example,  under  one  State's  law.  a 
default  order  does  not  take  effect  until 
ten  days  after  entry  of  the  default, 
allowing  time  for  (he  man  to  show  good 
cause  for  his  failure  to  take  appropriate 
action  (respond  to  notice  or  appear  at 
hearing). 

To  reflect  the  new  default  order 
requirement,  we  propose  to  add  45  CFR 
303.5(0.  It  would  require  that  the  IV-D 
agency  must  seek  entry  of  a  default 
order  by  the  court  or  administrative 
authority  in  a  paternity  case  by  showing 
that  process  has  been  served  on  the 
defendant,  that  the  defendant  has  failed 
to  appear  at  a  hearing  or  respond  within 
a  reasonable  period  of  time  speciHed  by 
the  State,  and  any  additional  showing 
required  by  State  law,  in  accordance 
with  proposed  45  CFR  302.70(a)(5)(viii). 

Full  Faith  and  Credit  of  Paternity 
Determinations — Sections  302.70(a)(ll) 

We  are  proposing  to  implement  the 
requirements  of  new  section  466(a)(ll) 
of  the  Ac-t  by  adding  45  CFR 
320.70(a)(ll).  This  provision  would 
require  each  State  to  have  laws  and 
procedures  under  which  the  State  must 
give  full  faith  and  credit  to  a 
determination  of  paternity  made  by  any 
other  State,  whether  establishment 
through  voluntary  acknowledgment  or 
through  administrative  or  judicial 
processes. 

Under  the  principle  of  full  faith  and 
credit,  an  out-of-State  paternity 
judgment  is  given  the  same  force  and 
effect  in  other  States  as  it  is  given  in  the 
State  of  origin.  When  a  State  gives  full 
faith  and  credit  to  another  State's 
paternity  judgment,  it  honors  the  terms 
of  that  judgment.  This  provision  should 
improve  interstate  processing  since  a 
responding  State,  upon  receiving  a 
paternity  determination  made  by 
another  State,  must  recognize  that 
determination  and  move  forward  with 
the  next  step  (e.g.,  support  order 
establishment  or  enforcement)  without 
questioning  or  revisiting  the  paternity 
issue. 

A  responding  State  would  have  to 
recognize  a  determination  of  paternity 
made  by  another  State  if  that 
determination  constitutes  a  legal 
paternity  establishment  in  the  other 
State,  regardless  of  the  method  (e.g., 
administrative  process,  judicial  process. 


voluntary  acknowledgment,  or 
conclusive  presumption  based  upon 
genetic  test  results)  used  for 
determining  paternity.  For  example,  in 
some  States,  a  voluntary 
acknowledgment  or  genetic  test  results 
meeting  or  exceeding  a  specified 
threshold  may  have  the  same  force  and 
effect  as  a  judgment  for  paternity.  In 
such  cases,  the  responding  Stat*}  would 
have  to  give  full  faith  and  cred  t  to  such 
acknowledgment  or  test  resub<.  In  an 
interstate  case,  if  paternity  hr^d  been 
determined  by  an  acknowleHgment  or 
test  resuhs  having  conclusive  effect,  the 
initiating  State  should  notify  the 
responding  State  that  paternity  had 
already  been  established  in  accordance 
with  its  or  another  State's  law. 

Expedited  Processes  for  Paternity 
Establishment— Sections  302.70(a)(2) 
and  303.101 

The  Child  Support  Enforcement 
Amendment  of  1984  required  States  to 
have  expedited  processes  within  their 
judicial  or  administrative  systems  for 
obtaining  and  enforcing  child  support 
orders.  At  the  option  of  the  State, 
expedited  processes  could  also  include 
action  for  establishment  of  paternity. 
Expedited  process  case  processing 
timeframes,  established  by  regulation, 
have  been  effective  in  promoting  States 
to  adopt  expedited  administrative  and 
quasi-judicial  processes  for  establishing 
and  enforcing  support  orders.  According 
to  the  rV-D  State  plans,  19  States  have 
also  opted  to  extend  expedited 
processes  to  paternity  establishment. 
However,  in  many  jurisdictions  the 
paternity  establishment  process, 
particularly  in  contested  cases,  is  still 
protracted.  Many  jurisdictions  process 
paternity  primarily  through  the  courts 
where  both  cumbersome  procedures  and 
dilatory  tactics  by  the  father  can  create 
delays. 

To  address  this  problem,  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
amended  section  466(a)(2)  of  the  Act  to 
mandate  use  of  expedited  processes  for 
establishfng  paternity.  We  propose  to 
implement  this  new  provision  by 
revising  45  CFR  302.70(a)(2)  to  require 
each  State  to  have  laws  and  procedures 
for  expedited  processes  to  establish 
paternities,  in  addition  to  the 
previously-mandated  expedited 
processes  for  establishing  and  enforcing 
child  support  obligations. 

As  specified  in  section  466(a)(2)  of  the 
Act,  expedited  processes  are  defined  in 
regulations  of  the  Secretary.  The 
provision  of  the  Act  regarding  expedited 
processes  for  support  order 
establishment  and  enforcement  has  been 
implemented  by  45  CFR  303.101.  We 
propose  to  amend  these  regulations  to 
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require  expedited  processes  for 
paternity  establishment.  We  also 
propose  to  delete  existing  45  CFR 
303.10in)K3).  which  gave  States  the 
option  of  including  paternity 
establislunent  in  their  expedited 
processes,  since  expedited  processes  for 
handling  paternity  cases  are  now 
mandatory. 

As  with  the  existing  expedited 
processes  for  support  order 
establishment  and  enforcement,  under 
expedited  paternity  establishment 
processes  both  interstate  cases  must  be 
included  as  required  by  45  CFR 
303.101{b(l). 

Paternity  and  support  establishment 
timeframe.  The  regulatory  definition  of 
expedited  process  is  based  on 
timeframes — States  must  process  IV-D 
cases  within  specified  timeframes  in 
order  to  be  determined  to  be  operating 
an  expedited  process.  Because  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  mandates  that  expedited  processes 
by  expanded  to  include  paternity 
establishment,  and  because  the 
regulatory  definition  of  expedited 
process  is  t>ased  on  timeframes,  we  have 


decided  to  reexamine  existing  expedited 
process  and  program  standard 
timeframes. 

Although  paternity  establishment  is 
currently  not  included  in  expedited 
process  under  existent  rules,  there  are 
two  timeframes  governing  paternity 
imder  standards  for  program  operations 
(see  chart  below).  First,  the  current  45 
CFR  303.5(a)(1)  is  an  "Up-front" 
timeframe  governing  IV-D  agency 
activity.  It  allows  the  IV-D  agency  90 
calendar  days,  from  the  date  of  location 
the  absent  father,  to  Sle  for  paternity 
establishment  or  serve  process  (or 
document  unsuccessful  efforts), 
whichever  occurs  later  in  accordance 
with  State  procediu^s.  Second,  existing 
45  CFR  303.5(a)(2)  is  a  "back-end" 
timeframe  governing  court  or 
administrative  agency  activity.  It  allows 
an  expedited  process  (quasi-judicial  or 
administrative  agency)  one  year,  frx)m 
successful  service  of  process  or  the 
child  turning  six  months  of  age,  to 
establish  paternity  or  exclude  the 
alleeed  father. 

Tnere  are  also  two  sets  of  timeframes 
for  support  order  establishment.  First, 


there  is  an  "up-front"  timeframe  at 
existing  45  CFR  303.4(d)  for  IV-D 
agency  activity.  It  allow  the  IV-D 
agency  90  calendar  days,  from 
establishing  paternity  or  locating  the 
obligor,  to  establish  a  support  order  (by 
consent)  or  complete  service  of  process 
(or  document  unsuccessful  efforts)  to 
establish  an  order.  Second,  there  are 
expedited  process  timeframes  for 
support  order  establishment  at  existing 
45  CFR  303.101(b)  governing  activity 
within  the  States  quasi-judicial  or 
administrative  agency.  Expedited 
process  timeframes  were  designed  to 
ensure  that  cases  are  adjudicated 
expeditiously  in  the  State's  court  or 
administrative  system.  Under  ciurent 
regulation,  a  State's  process  or 
combination  of  processes  is  expedited 
when  it  completes  support  order 
establishment  from  service  of  process  to 
disposition  in  90  percent  of  all  cases  in 
3  months.  98  percent  in  6  months,  and 
100  percent  in  12  months.  These 
timeframes  also  apply  to  enforcement 
actions. 


Action  needed 


Existing  Timeframes  for  Paternity  and  Order  Estabushment 


Paternity  Establish 


Support  Order  Establish 


Reg  cite 


303.5(a)(1) 

303.5(a)(2) 
303.4(d) 

30ai01(b) 


Starting  poim 


Located 


SOP  Of  child's  sixth  month  . 
Paternity  establishment  or 

locate. 
Service  of  process 


rune  period 


90  calerxlar  days 


1  year 

90  calerxlar  days  .. 

90%  in  3  months  .. 
98%  in  6  months 
100%  in  1  year 


SOP-Service  of  process;  rf  agency  is  unable  to  serve  process  it  may  document  unsuccessful  efforts 


Endk)g  point 


File  tor  paternity  or  SOP.  wtichever 

later. 
Paternity  established  or  man  excluded. 
Support  order  established  or  SOP. 

Support  order  established/recorded  or 
action  dnmissed. 


We  considered  adding  paternity 
establishment  to  the  existing  expedited 
process  timeframe  structure,  perhaps  by 
requiring  that  paternity  establishment 
be  completed  from  service  of  process  to 
disposition  in  90  percent  of  cases  in  3 
months,  o6  percent  in  6  months,  and 
100  percent  in  12  months.  However,  this 
approadi  would  create  a  number  of 
problems.  First,  having  a  separate 
timeframe  with  paternity  establishment 
as  an  "endpoint"  suggests  that  States 
may  have  separate  proceedings  for 
paternity  establishment  and  support 
order  establishment  and  potentially  well 
over  two  years  to  complete  both 
processes.  To  avoid  this  potential  delay, 
we  prefer,  as  mentioned,  that  States 
establish  paternity  and  support  orders 
in  the  same  proceeding,  if  both  actions 
are  needed. 

Second,  the  existing  expedited 
process  timeframes  b^n  with  service  of 
process—a  starting  point  that  may  be 


inappropriate  in  paternity  cases.  Under 
current  practice.  States  serve  process  at 
various  points  in  the  paternity 
establishment  proceeding.  If  the 
expedited  paternity  process  timeframe 
started  writh  service  of  process.  States 
which  serve  process  as  a  first  step  in 
case  processing  would  count  voluntary 
acknowledgments  received  as  a 
response  to  service  of  process  as 
"successes"  under  their  expedited 
processes.  On  the  other  hand.  States 
which  only  serve  process  after 
attempting  and  failing  to  obtain  a 
voluntary  acknowledgment  would  not 
be  able  to  coimt  voluntary 
acknowledgments  received  prior  to 
service  as  "successes"  under  expedited 
process.  Since  a  significant  number  of 
paternities  are  established  via  voluntary 
acknowledgment  (and  more  will  be  as  a 
result  of  this  new  statute),  this 
difference  would  have  an  impact  on 
States'  compliance  rates  with  the 


expedited  paternity  establishment 
requirement.  It  vrould  be  unfair  to  States 
that  attempt  to  obtain  voluntary 
acknowledgments  prior  to  service  and 
may  encourage  States  to  adjudicate 
cases  without  first  attempting  to  obtain 
voluntary  acknowledgments. 

Third,  the  existi.^.g  expedited  process 
timeframe  includes  an  absolute 
standard — 100  percent  of  cases  must  be 
disposed  of  vrithin  the  time  period.  This 
absolute  standard  is  unrealistic  in 
paternity  cases  given  the  complex 
nature  of  some  contested  cases.  If  a  IV- 
D  agency  failed  to  process  even  one 
complex  case  within  the  timeframe,  it 
would  not  meet  the  standard. 

Given  the  foregoing  difficulties  with 
adding  expedited  paternity 
establishment  to  the  existing  timeframe 
structure,  we  propose  to  replace  the 
existing  timeframes  for  paternity  and 
support  order  establishment  at  45  CFR 
303.4(d),  303.5(a)(1),  303.5(a)(2).  and 
303.101(b)  with  one  new  timeframe  (see 
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chart  below).  A  State  would  have  to 
meet  this  proposed  timeframe  in  order 
to  have  an  expedited  process  for 
paternity  estabUshment  and  support 
order  establishment.  The  timeframe,  at 
proposed  45  CFR  303.101(b)(2)(i), 
would  apply  to  IV-D  cases  needing 
support  order  establishment,  regardless 
of  whether  paternity  has  been 


established.  It  would  require  that 
actions  to  establish  support  obligations 
be  completed  from  the  date  of  locating 
the  alleged  father  or  noncustodial  parent 
to  the  time  of  disposition  within  the 
following  timeframes:  (A)  75  percent  in 
9  months;  (B)  85  percent  in  12  months; 
and  (C)  90  percent  in  15  months. 
Disposition  would  be  defined  at  45  CFR 


303.101(b)(2)(iv)  as  the  date  on  which  a 
support  obligation  is  officially 
established  and/or  recorded  or  action  is 
dismissed.  In  interstate  cases,  this 
timeframe  would  begin  on  the  date  of 
locating  the  alleged  fether  or 
noncustodial  parent  in  the  responding 
State. 


Proposed  Timeframe  for  Paternity  and/or  Order  Establishment 


Action  needed 


Paternity  and/or  Order  Establish 


Starting  point 


Locate 


Time  period 


75%  in  9  months  .. 
85%  in  12  months 
90%  in  15  months 


Ending  point 


Support  order  established/recorded  or  action  dis- 
missed. 


This  proposed  timeframe  is  based  on 
the  following  goals  and  rationale.  The 
proposed  approach  has  several 
advantages  over  incorporating  exp)edited 
paternity  establishment  into  the  existing 
timeframe  structure.  First,  it  avoids  dual 
timeframes  for  paternity  and  support 
order  establishment,  thereby  strongly 
encouraging  States  to  establish  paternity 
and  support  in  the  same  proceeding  in 
cases  where  both  actions  are  needed. 
The  endpoint  of  the  timeframe  is  either 
the  date  a  support  order  is  established/ 
recorded  or  the  date  action  is  dismissed. 
Therefore,  in  cases  where  paternity  and 
support  order  establishment  are  needed, 
the  IV-D  agency  must  accomplish  both 
actions  within  the  timeframe  (unless 
action  is  dismissed).  In  addition,  having 
one  timeframe  that  encompasses  both 
paternity  and  support  order 
establishment  provides  an  incentive  for 
States  to  aggressively  pursue  early 
paternity  establishment  through 
hospital-based  and  similar  programs.  If 
paternity  is  established  or 
acknowledged  in  a  case  at-birth,  the 
State  will  have  a  head-start  on  meeting 
the  proposed  expedited  process 
timeframe  if  the  case  later  becomes  a 
rV-D  case,  since  one  timeframe  applies 
regardless  of  whether  or  not  paternity 
has  been  established. 

Second,  the  proposed  timeframe 
begins  with  location,  not  service  of 
process.  Therefore,  the  timeframe  would 
r  ave  a  uniform  starting  point  no  matter 
which  procedures  a  State  uses  or  at 
what  point  it  serves  process.  The 
proposal  would  not  penalize  States  for 
attempting  to  obtain  a  voluntary 
acknowledgment  prior  to  service  of 
process  in  a  paternity  case. 

Third,  by  replacing  four  timeframes 
with  one,  the  proposed  rule  makes  time 
standards  for  paternity  and  support 
establishment  simpler  and  easier  to 
understand.  All  activity  to  establish 
paternity  and  support  would  be  covered 
in  one  timeframe  once  location  occurs. 


The  timeframe  governing  paternity  and 
support  establishment  would  be  in  one 
section  of  the  regulation  (45  CFR 
303.101)  rather  than  spread-out  over 
three  sections  (45  CFR  303.4,  303.5,  and 
303.101). 

Fourth,  the  timeframe  give  States 
greater  flexibility  while  still  assuring 
expeditious  results.  By  eliminating  the 
program  standard  timeframe  for 
establishing  support  orders  at  45  CFR 
303.4(d)  and  for  paternity  at  303.5(a). 
rV-D  agencies  will  no  longer  have  to 
achieve  interim  steps  (such  as  service  of 
process)  within  a  specified  timefrfune, 
as  long  as  they  accomplish  the  end 
result  (establish/record  support  order) 
within  the  overall  timeframe.  Therefore, 
the  proposed  timeframe  is  more  results- 
oriented  than  the  existing  standards. 

The  tiered-nature  of  the  proposed 
timeframe  (75%,  85%.  and  90%)  is 
similar  to  the  existing  expedited  process 
timeframe.  These  tiers  recognize  that 
some  cases  take  longer  than  others;  they 
require  that  a  significant  number  of 
cases  be  processed  within  the  shortest 
tier  of  the  timeframe,  but  allow  longer 
for  some  cases.  The  first  tier  is  75 
percent — the  traditional  audit  standard 
that  has  been  used  for  evaluating  criteria 
other  than  the  expedited  process 
timeframes.  The  highest  standard  in  the 
proposed  timeframe  is  90  percent  of 
cases,  not  100  percent  as  in  the  existing 
expedited  process  requirement.  By  not 
imposing  an  absolute  standard  (100%  of 
cases),  the  proposed  rule  recognizes  that 
there  are  complex  cases,  particularly 
some  contested  paternity  cases,  that 
cannot  be  accomplished  within  this 
time  period. 

The  90%  standard  is  also  justified 
because  we  propose  to  delete  existing 
provisions  which  allow  IV-D  agencies 
to  exclude  complex  cases  from 
expedited  process  and  which  exempt 
unsuccessful  service  of  process  cases 
from  timeframes.  We  propose  to  delete 
existing  45  CFR  303.101(b)(4)  which 


allows  the  State,  if  the  case  involves 
complex  issues  requiring  judicial 
resolution,  to  establish  a  temporary 
support  order  under  expedited 
processes  and  then  refer  the  imresolved 
issues  to  the  full  judicial  system  for 
resolution.  Since  the  proposed 
expedited  process  timeframe  includes  a 
90  percent  standard  rather  than  a  100 
percent  standard.  States  should  be  able 
to  handle  all  cases  by  expedited 
processes  without  establishing 
temporary  orders. 

As  mentioned,  we  also  propose  to 
delete  the  program  standard  timeframes 
for  paternity  and  support  order 
establishment  at  45  CFR  303.4(d)  and 
303.5(a).  These  timeframes  exempt  cases 
where  the  IV-D  agency  documents 
unsuccessful  attempts  to  serve  process 
in  accordance  with  the  State's 
guidelines  defining  diligent  efforts 
under  45  CFR  303.3(c).  The  proposed 
timefi^me  would  not  exempt  such 
cases.  In  cases  where  the  IV-D  agency 
is  initially  unsuccessful  in  serving 
process,  the  IV-D  agency  would  have  to 
continue  attempting  service  until 
successful  and  complete  case  processing 
within  the  proposed  timeframe  unless 
the  IV-D  agency  determines  and 
documents  that  further  locate  activity  is 
needed  before  process  can  be  ser\'ed. 

The  length  of  the  proposed  timeframe 
is  based  on  careful  consideration  of 
several  factors.  We  took  into  account  all 
of  the  steps  in  the  paternity  and  support 
establishment  processes.  For  paternity 
establishment,  we  considered  that  in 
some  cases  time  is  needed  for  contacting 
the  alleged  father  to  offer  the 
opportunity  for  him  to  voluntarily 
acknowledge;  serving  process; 
scheduling  and  conducting  genetic 
testing;  completing  discovery;  and 
scheduling  and  conducting  trials  or 
hearings.  We  also  considered  the 
amount  of  time  that  it  takes  for  a  IV-D 
agency  to  obtain  test  results  from 
genetic  testing  laboratories  in  paternity 
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cases.  According  to  laboratories  that  we 
contacted,  it  takes  about  3  weeks  to 
receive  the  written  report  of  results  from 
the  lab  in  a  typical  case.  We  encourage 
States  to  seek  a  quicker  turnaround  time 
when  negotiating  contracts  with 
laboratories. 

For  support  order  establishment,  we 
considered  that  time  may  be  needed  for 
contacting  the  noncustodial  parent; 
attempting  stipulation  to  an  order; 
serving  process;  collecting  income  data 
and  other  information  needed  to 
determine  the  award  amount; 
calculating  the  guidelines  amount;  and 
schedubng  and  conducting  trials  or 
hearings.  Many  of  these  steps  required 
for  support  order  establishment  can  be 
accomplished  in  conjunction  with 
paternity  establishment  in  cases 
requiring  both  p  temity  and  support 
order  establishment.  For  example,  a  IV- 
D  agency  should  be  able  to  serve  process 
necessary  for  paternity  and  support 
order  establishment  at  the  same  time. 

We  contacted  national  organizations 
and  State  IV-D  agencies  to  obtain 
whatever  information  exists  regarding 
the  amount  of  time  it  typically  takes, 
overall,  to  establish  paternity  and 
support  orders.  We  also  looked  at  data 
gathered  in  OCSE  audits. 

However,  few,  if  any.  States  currently 
have  an  array  of  laws  which  includes  all 
of  the  required  features  of  the  revised 
Federal  statute.  Although  each  reform, 
by  itself,  should  expedite  paternity 
establishment,  the  combined  effect  of 
adopting  the  entire  array  of 
requirements  holds  tremendous 
potential  for  expediting  the  process. 

In  particular,  the  mandated  voluntary 
acknowledgment  procedures  should 
allow  States  to  estabUsh  paternity 
quickly  in  many  cases.  Studies  show 
that  about  a  third  of  alleged  fathers  will 
voluntarily  acknowledge  paternity 
simply  as  a  result  of  being  given  the 
opportunity.  Even  more  fathers  will 
acknowledge  if  genetic  testing  is 
completed  and  the  test  results  show  a 
high  probability  of  paternity.  A  study  of 
one  locality  in  the  early  1980s,  at  a  time 
when  genetic  testing  was  less  powerful 
than  it  is  using  today's  technology, 
found  that  about  90%  of  alleged  fathers 
voluntarily  acknowledged  paternity 
after  receiving  genetic  test  results  that 
showed  a  probability  of  paternity. 

For  those  cases  that  remain  contested, 
the  proposed  regulations  regarding 
default  orders,  admissibility  of  genetic 
tests,  and  presumptions  of  paternity 
based  on  genetic  test  results  should  all 
help  to  expedite  the  paternity 
determination  process  in  contested 
cases.  According  to  conversations  with 
representatives  from  genetic  testing 
laboratories,  genetic  testing  excludes 


approximately  25  to  30  percent  of  tested 
men;  the  IV-D  agency  will  be  able  to 
count  each  exclusion  as  a  completed 
action  under  expedited  process  if  the 
paternity  action  is  dismissed. 

States  may  certainly  go  beyond  the 
basic  requirements  of  this  proposed  rule 
and  utilize  a  variety  of  other  reforms  to 
expedite  the  process  for  both  paternity 
establishment  and  support  order 
establishment.  These  reforms  include 
use  of  administrative  procedures,  court 
hearing  officers,  more  efficient  case 
scheduling,  pretrial  conferences,  and 
improved  coordination  between  the  IV- 
D  agency  and  the  courts.  In  paternity 
cases.  States  may  also  want  to  seriously 
reexamine  the  necessity  of  allowing  a 
jury  trial.  At  least  one  State,  for 
instance,  has  a  law  which  provides  that 
the  alleged  father  does  not  have  the 
right  to  demand  a  jury  trial  if  genetic 
test  results  show  a  probability  of 
paternity  of  99  percent  or  higher. 

Just  as  the  use  of  voluntary 
acknowledgment  procedures  in 
paternity  cases  should  facilitate 
expeditious  establishment  of  paternity, 
the  use  of  stipulations  and  consent 
judgments  should  help  expedite  support 
order  establishment,  helping  IV-D 
agencies  to  meet  the  proposed 
timeframe.  Some  States  have  laws 
which  permit  the  alleged  father  to  a  sign 
a  stipulation  both  acknowledging 
paternity  and  consenting  to  entry  of  a 
child  support  judgment.  In  cases  where 
such  consent  judgments  are  obtained, 
the  amount  of  support  must  be 
determined  in  accordance  with  the 
State's  guidelines  for  setting  child 
support  awards  as  specified  under  45 
CFR  302.56. 

Encouraging  the  use  of  long-arm 
jurisdiction.  In  developing  the  proposed 
timeframe,  we  considered  its  impact  on 
the  use  of  long-arm  jurisdiction.  Federal 
policy  has  encouraged  the  use  of  long- 
arm  jurisdiction  over  nonresidents  in 
child  support  matters.  Long-arm  allows 
one  State  to  maintain  control  over  the 
case  without  having  to  rely  on  other 
States  to  take  action.  In  paternity  cases. 
Federal  regulations  at  45  CFR 
303.7(b)(1)  require  a  State  to  use  its 
long-arm  statute,  if  it  has  such  a  statute, 
where  appropriate.  The  Federal  Office 
of  Child  Support  Enforcement  has  also 
encouraged  States  to  use  long-arm  in 
support  establishment  cases.  The 
Uniform  Interstate  Family  Support  Act 
(UIFSA),  a  model  State  statute  designed 
to  replace  the  Uniform  Reciprocal 
Enforcement  of  Support  Act  (URESA) 
that  has  already  been  adopted  by  several 
States,  contains  a  broad  long-arm 
provision. 

Cases  brought  under  long-arm 
jurisdiction  may  require  some 


additional  work  to  establish  jurisdiction 
over  a  nonresident.  Therefore.  IV-D 
agencies  may  have  more  difficulty 
meeting  the  proposed  expedited  process 
timeframe  in  long-arm  cases.  Because 
we  do  not  want  the  proposed  timeframe 
to  force  a  IV-D  agency  to  refer  a  case 
involving  a  nonresident  alleged  father/ 
obligor  to  the  State  of  his  residence 
rather  than  asserting  local  jurisdiction 
over  him  whenever  possible,  we 
propose  that  a  State  be  given  "credit" 
for  disposing  of  a  case  using  long-arm 
jurisdiction.  Under  proposed 
§303.101(b)(2)(iii),  for  purposes  of  the 
expedited  process  timeframe  for 
paternity  and  support  order 
establishment,  in  cases  where  the  IV-D 
agency  uses  long-arm  jurisdiction  and 
disposition  occurs  within  15  months  of 
locating  the  alleged  father  or 
noncustodial  parent,  the  case  may  be 
counted  as  a  success  within  either  the 
9. 12,  or  15  month  tier  of  the  timeframe, 
regardless  of  when  disposition  occurs. 

Disposition.  As  previously  mentioned, 
disposition  is  the  endpoint  of  the 
proposed  expedition  process  timeframe 
for  paternity  and  support  establishment. 
We  propose  to  define  "disposition"  in 
regulation  at  45  CFR  303.102(b)(2)(iv)  as 
the  date  on  which  a  support  obligation 
is  officially  established  and/or  recorded 
or  action  is  dismissed.  This  definition 
codifies  policy  previously  stated  at 
OCSE-AT-68-19.  There  may  be 
paternity  establishment  cases  where, 
under  State  law  or  procedures,  it  is 
inappropriate  to  establish  a  support 
order  (e.g..  if  the  noncustodial  parent  is 
a  minor,  disabled,  or  incarcerated).  Such 
a  case  would  still  be  counted  as  a 
disposition  if  a  duty  to  support  is 
established  within  the  timeframe. 

Children  younger  than  six  months  of 
age.  The  existing  one-year  paternity 
establishment  timeframe  at  45  CFR 
303.5(a)(2)  includes  an  exception  for 
cases  needing  paternity  establishment 
where  the  child  is  less  than  six  months 
old.  Under  this  exception,  the  timeframe 
does  not  begin  in  a  case  until  the  child 
reaches  six  months  of  age.  The 
exception  reflects  the  practice  of  waiting 
to  draw  blood  samples  for  certain 
genetic  tests  until  after  the  infant  is  at 
least  six  months  old. 

The  proposed  timeframe  at  45  CFR 
303.101(b)(2)(i)  does  not  include  this 
exception;  the  timeframe  would  begin 
with  the  date  of  locating  the  alleged 
father  regardless  of  the  age  of  the  child. 
At  the  time  that  the  six-month-old-child 
exception  was  included  in  regulation, 
we  indicated,  in  the  preamble  to  the 
Standards  for  Program  Operations  final 
rule,  that  in  the  future  we  would 
reexamine  the  exception  in  light  of 
testing  which  does  not  require  the  child 
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to  be  six  months  old  (54  FR  32301).  We 
have  now  reexamined  the  exception  and 
propose  to  delete  it. 

According  to  genetic  testing 
laboratories  that  we  contacted,  genetic 
tests  are  valid  when  performed  on  a 
child  under  six  months  of  age,  as  long 
as  certain  tests  are  not  used.  The 
American  Association  of  Blood  Banks 
(AABB)  states  that  children  under  six 
months  of  age  should  not  be  tested  for 
two  serum  protein  genetic  markers  (Gm 
and  Km).  Testing  for  these  markers 
could  reveal  maternal  typings,  rather 
than  those  of  the  child,  in  cases 
involving  infants.  However,  many  other 
tests,  including  red  blood  cell  antigens, 
leukocyte  antigens  (HLA)  and  DNA  can 
be  accurately  performed  on  infants. 

Although  difficulty  may  be 
encountered  in  drawing  a  sufficient 
quantity  of  blood  bom  a  small  infant  in 
some  cases,  new  technology  helps  to 
address  this  problem.  This  technology 
includes:  DNA  testing  which  can  be 
performed  using  a  single  spot  of  blood, 
DNA  buccal  swabs  where  samples  are 
taken  on  a  swab  from  the  baby's  mouth, 
and  imibilical  cord  sampling  where 
blood  samples  are  taken  from  the 
newborn's  umbilical  cord. 

In  light  of  the  availability  of  such 
technologies,  we  propose  that  the 
proposed  timeframe  begin  with  locating 
the  alleged  father,  regardless  of  whether 
the  child  is  younger  than  six  months  of 
age.  We  believe  this  will  encourage 
States  to  initiate  the  paternity 
establishment  process  as  soon  as 
possible  in  each  case.  We  invite 
comments  on  this  change. 

We  are  also  interested  in  receiving 
comments  on  any  other  aspect  of  the 
proposed  timeframe  for  paternity  and 
support  order  establishment. 

Enforcement  timeframes.  The  current 
expedited  process  timeframes  at  existing 
45  CFR  303.101(b)(2)  apply  to 
enforcement  actions.  Therefore, 
currently,  from  the  date  of  service  of 
process,  disposition  must  occur  within 
3  months  for  90  percent  of  cases,  6 
months  for  98  percent  of  cases,  and  12 
months  for  100  percent  of  cases.  As 
mentioned,  we  propose  to  delete  this 
timeframe. 

There  are  also  enforcement 
timeframes  at  existing  45  CFR 
303.6(c)(2)  which  apply  to  enforcement 
actions  other  than  wage  withholding 
and  State/Federal  income  tax  refund 
offset.  These  timeframes  require 
enforcement  action  within  no  more  than 
30  calendar  days  (if  service  of  process 
is  not  needed)  of  identifying  a 
delinquency  or  other  support-related 
noncompliance,  or  location  of  the 
absent  parent,  whichever  is  later. 


Existing  enforcement  timeframes  at  45 
CFR  303.100  apply  to  wage  withholding 
cases.  These  regulations,  for  example, 
include  timeframes  for  sending  advance 
notice  to  the  obligor  in  initiated 
withholding  cases,  timeframes  for 
procedures  to  contest  withholding,  and 
timeframes  for  interstate  wage 
withholding. 

For  IV-D  cases  requiring  enforcement 
action,  we  propose  to  replace  the 
existing  expedited  process  timeftwne 
with  existing  timeframes  at  45  CFR 
303.6(c)(2)  and  303.100.  Proposed  45 
CFR  303.101(b)(2)(ii)  would  require 
that,  in  order  for  a  State  to  have  an 
expedited  process  for  enforcement, 
actions  to  enforce  the  support  obligation 
must  be  completed  within  the 
timeframes  specified  in  45  CFR 
303.6(C)(2)  and  303.100  in  IV-D  cases 
where  a  support  obligation  has  been 
established. 

While  the  preamble  to  the  Program 
Standards  regulation  indicated  that  the 
30/60  calendar  day  timeframes  at  45 
CFK  303.6(c)(2)  would  apply  to 
"consent  procedures  and  administrative 
procedures  such  as  debt  collection, 
telephone  contact,  demand  letters,  or 
publication  of  names",  we  propose  that 
this  timeframe  now  apply  to  all 
enforcement  techniques  other  than  wage 
withholding  and  State/Federal  income 
tax  reftind  offset.  This  would  include, 
but  not  be  limited  to  imposing  liens  on 
real  or  personal  property:  requiring  the 
obligor  to  post  security,  bond,  or  other 
guarantee  to  secure  payment  of  overdue 
support;  reporting  delinquency 
information  to  a  consumer  credit 
agency;  withholding  unemployment 
compensation;  and  State  remedies.  The 
timeframes  at  45  CFR  303.100  would 
apply  to  wage  withholding  cases. 
Judges  as  Presiding  Officers.  We 
propose  to  delete  the  existing 
requirement  at  45  CFR  303.101(a)  which 
prohibits  using  a  judge  as  a  presiding 
officer  in  carrying  out  expedited 
processes  by  deleting  the  phrase  "and 
under  which  the  presiding  officer  in  not 
a  judge  of  the  court."  With  this  change, 
expedited  processes  would  be  defined 
in  45  CFR  303.101(a)  as  administrative 
or  expedited  judicial  processes  or  both 
which  increase  effectiveness  and  meet 
processing  timeframes.  We  are 
proposing  that  this  definition  apply  to 
expedited  processes  for  paternity 
establishment  as  well  as  support  order 
establishment  and  enforcement. 
With  the  addition  of  paternity 
establishment  to  expedited  processes,  it 
is  necessary  to  remove  the  prohibition 
against  the  use  of  judges  as  presiding 
officers.  Currently,  most  States  use 
judges  in  the  majority  of  paternity  cases. 
Even  States  that  effectively  use  an 


administrative  process  within  the 
executive  branch  of  government  to 
process  uncontested  cases  frequently 
transfer  contested  cases  to  the  judicial 
system.  If  the  Federal  government  were 
to  suddenly  and  completely  ban  the  use 
of  judges  as  presiding  officers  in 
paternity  establishment  cases,  the 
disruption  caused  by  this  abrupt  change 
should  offset  the  benefits  of  including 
paternity  establishment  in  expedited 
process.  Our  proposed  approach  gives 
States  more  flexibility  while  still 
achieving  the  desired  outcome- 
expeditious  processing  of  cases.  By 
allowing  States  to  use  judges.  States  will 
have  the  option  to  carry  out  the  duties 
of  a  presiding  officer  by  either  a  judge 
or  a  judge  surrogate,  according  to  their 
needs.  A  judge  surrogate  may  be  a 
hearing  officer,  referee,  court  master  or 
other  decision  make  outside  of  the 
traditional  court  system,  by  an 
extension  of  the  court. 

Allowing  the  use  of  judges  as 
presiding  officers  is  consistent  with  the 
statute.  As  specified  in  the  Act.  States 
already  have  the  option  of  using 
processes  in  effect  under  the  State 
judicial  system  or  under  State 
administrative  processes  for  expedited 
processes  as  long  as  actions  are 
performed  in  an  effective  and  timely 
manner.  The  Act  does  not  prohibit  using 
a  judge  as  the  presiding  officer  for 
expedited  processes. 

The  legislative  history  suggests  that 
Congress  did  no  intend  to  prevent  the 
use  of  judges,  but  rather  to  expedite  case 
processing.  In  enacting  the  1984 
Amendments.  Congressional  conferees 
specified  that  the  expedited  process 
provision  "does  not  mandate  a 
particular  procedure  nor  authorize  the 
Federal  agency  to  impose  its  views  on 
the  details  of  State  court  organization. 
What  is  required  is  that  States  adopt 
structures  and  procedures  which  will 
ensure  that  child  support  and  paternity 
actions  are  processed  in  an  expeditious 
manner."  As  a  result,  we  propose  that 
the  State  be  able  to  use  judges  to  process 
cases  as  long  as  it  meets  the  expedited 
timeframes  and  other  Federal 
requirements. 

Since  judges  can  carry  out  more 
functions  than  judge  surrogates,  use  of 
judges  of  the  court  may  actually 
expedite  the  process  in  some 
jurisdictions,  particularly  in  paternity 
establishment  cases.  As  indicated  in  the 
final  regulation  implementing  the  Child 
Support  Enforcement  Amendments  of 
1984  (50  FR  19608).  "We  believe  that 
Congress  allowed  States  to  exclude 
paternity  establishment  from  their 
expedited  processes  to  ensure  that 
jurisdictions  that  wanted  to  have  judges 
hear  paternity  cases  were  able  to  do  so 
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•  •  •.  States  may  •  •  •  delegate  more 
authority  to  (the  presiding  officer)  based 
on  their  particular  needs  *  •  •.  A  State 
must  delegate  enough  authority  to 
presiding  officers  to  allow  them  to 
perform  in  a  truly  expedited  manner." 
This  proposed  revision  is  in  no  way 
a  suggestion  that  States  abandon 
established  quasi-judicial  or 
administrative  processes,  nor  is  it  meant 
to  discourage  other  States  from 
implementing  such  procedures.  Many 
States  have  found  administrative 
process  to  be  crucial  in  expediting  case 
processing.  States  currently  using  their 
judicial  systems  for  paternity  and  child 
support  cases  may  need  to  reconsider 
their  present  decision-making  process  in 
order  to  meet  the  proposed  expedited 
process  timeframes.  Our  intent  in 
allowing  judges  to  serve  as  presiding 
officers  is  to  maximize  the  State's 
capability  of  operating  a  child  support 
program  that  is  effective  and  efficient 
and  meets  the  needs  of  children. 

By  deleting  the  requirement  that  a 
presiding  officer  may  not  be  a  judge,  the 
number  of  requests  for  exemptions  for 
expedited  processes  will  be  reduced.  In 
the  case  of  expedited  processes,  a 
separate  exemption  is  required  for  each 
political  subdivision.  Currently,  over 
640  jurisdictions  in  24  States  have 
individually  applied  for  and  justified  an 
exemption  to  implementing  an 
expedited  process  because  their  court 
system  processes  cases  within  the 
required  timeframes.  Each  of  these 
exemptions  must  be  renewed  every 
three  years.  Since  exemptions  are 
routinely  granted  to  jurisdictions  using 
judges  that  meet  the  expedited  process 
timeframes,  we  propose  to  allow 
jurisdictions  that  meet  the  timeframes  to 
use  judges  without  having  to  go  through 
the  exemption  process.  CXir  proposal 
will  save  time  and  money  for  both  local 
and  State  agencies  and  the  Federal 
government,  without  sacrificing 
expediency  in  case  processing. 

This  proposed  revision  does  not  alter 
the  availability  of  Federal  funding  for 
administrative  costs  associated  with 
decisionmakers  in  administrative  and 
expedited  judicial  processes.  Nor  does  it 
change  the  unavailability  of  Federal 
funding  for  costs  of  compensation 
(salary  and  fringe  benefits)  of  judges  as 
specified  in  45  CFR  304.21(b)(2). 

Other  changes.  We  propose  amending 
the  safeguards  required  under  45  CFR 
303.101(c)  to  cover  paternity 
establishment  as  well  as  support  order 
establishment  and  enforcement.  We 
would  revise  45  CFR  303.101(c)(1)  to 
require  that  paternities  as  well  as 
support  orders  established  via  expedited 
process,  by  means  other  than  judicial 
process,  must  have  the  same  effect 


under  State  law  as  paternities  and 
orders  established  by  full  judicial 
process  within  the  State.  We  also 
propose  to  amend  45  CFR  303.101(c)(3) 
to  require  that  the  parties  be  provided 
a  copy  of  the  paternity  determination  as 
well  as  the  support  order.  Under  this 
requirement,  copies  should  be  provided 
to  both  parents  (regardless  of  whether 
the  custodial  parent  is  an  AFDC  or 
public  assistance  recipient)  and  any 
other  State  which  has  an  assignment  of 
support  rights  in  the  case.  We  propose 
that  the  remaining  safeguards  remain 
unchanged  except  that  they  would  now 
also  apply  to  expedited  paternity 
processes:  the  due  process  rights  of  the 
parties  involved  must  be  protected  as 
required  by  45  CFR  303.101(c)(2):  there 
must  be  written  procedures  for  ensuring 
the  qualification  of  presiding  officers  as 
required  by  45  CFR  303.101(c)(4); 
recommendations  of  presiding  officers 
may  be  ratified  by  a  judge  as  allowed  by 
45  CFR  303.101(c)(5):  and  action  taken 
may  be  reviewed  under  the  State's 
generally  applicable  judicial  procedures 
as  provided  by  45  CFR  303.101(c)(6). 

We  propose  amending  the  ^anctions 
of  presiding  officers  in  45  CFR 
303.101(d)  to  cover  paternity 
establishment  as  well  as  support  order 
establishment  and  enforcement. 
Proposed  45  CFR  303.101(d)(2)  would 
require  presiding  officers  to  evaluate 
evidence  and  make  recommendations  to 
establish  paternity  as  well  as  to 
establish  and  enforce  orders.  Proposed 
45  CFR  303.101(d)(3)  would  require 
presiding  officers  to  accept  voluntary 
acknowledgments  of  paternity,  in 
addition  to  voluntary  acknowledgments 
of  support  liability  and  stipulated 
agreements  setting  the  amount  of 
support  to  be  paid.  As  discussed, 
voluntary  acknowledgements  and 
consent  judgments  are  valuable  in 
expediting  the  process  and  reducing 
conflict.  In  cases  where  a  consent 
judgment  is  obtained,  guidelines  for 
setting  the  support  award  amount  must 
still  be  used  in  accordance  with  45  CFR 
302.56. 

Presiding  officers  would  continue  to 
enter  default  orders  as  required. 
However,  we  propose  to  revise  this 
requirement  45  CFR  303.101(d)(4)  to 
reflect  the  language  of  the  default  order 
provision  in  proposed  45  CFR 
302.70(a)(5)(viii)  and  303.5(f).  As 
amended.  45  CFR  303.101(d)(4)  would 
require  that,  as  one  of  their  functions, 
presiding  officers  enter  default  orders 
not  only  in  cases  where  the  absent 
parent  does  not  respond  to  service 
within  a  reasonable  period  of  time 
specified  by  the  State  (as  required  under 
current  regulation),  but  also  in  cases 
where  the  defendant  fails  to  appear  at  a 


hearing.  This  default  order  provision 
applies  to  paternity  as  well  as  support 
order  establishment  and  enforcement 
cases  worked  via  expedited  process. 
Before  a  default  order  could  be  entered, 
this  proposed  rule  would  require  a 
showing  of  service  of  process  in 
accordance  with  State  law  and  any 
additional  showing  required  by  State 
law. 

We  also  propose  to  add  a  new 
function  for  presiding  officers  in 
paternity  cases  at  45  CFR 
303.101(d)(5) — ordering  genetic  tests  in 
contested  paternity  cases  in  accordance 
with  45  CFR  303.5(d)(1).  Genetic  testing 
is  essential  lo  expediting  paternity 
determination  and  should  occur  as  soon 
as  possible  after  an  alleged  father 
declines  to  voluntarily  acknowledge 
paternity.  Many  fathers  will  voluntarily 
acknowledge  paternity  upon  seeing  test 
results  which  indicate  a  high  probability 
of  paternity.  Even  if  a  man  does  not 
voluntarily  acknowledge  paternity,  tests 
results  can  offer  convincing  evidence 
that  expedites  the  process  in  a  contested 
case. 

We  also  propose  to  amend  45  CFR 
303.101(e)  regarding  exemptions  from 
expedited  process  to  recognize  that 
expedited  process  now  includes 
paternity  establishment.  Under  the 
revised  provision,  a  State  would  be" able 
to  request  an  exemption  fi-om  any  of  the 
expedited  process  requirements  for  a 
political  subdivision  on  the  basis  of  the 
effectiveness  and  timeliness  of  paternity 
establishment,  support  order  issuance  or 
enforcement  with  the  political 
subdivision  in  accordance  with  the 
provisions  of  45  CFR  302.70(d). 

Executive  Order  12291 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291, 
that  this  proposed  rule  does  not 
constitute  a  "major"  rule.  A  major  rule 
is  one  l.hat  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  implements  specific 
requirements  of  Pub.  L  103-66.  We 
expect  the  additional  costs  to  the  States 
will  be  less  than  $100  million.  Any 
costs  will  be  administrative  and  can  be 
minimized  through  careful  State 
planning.  The  hospital-based  programs 
mandated  by  new  section  466(a)(5)(C)  Oi 
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the  Act  should  result  in  administrative 
cost  savings  that  exceed  increased 
administrative  costs  as  well  as  increased 
collections  through  the  initiation  of 
child  support  collections  earlier  than 
might  otherwise  have  occurred. 

Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b).  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  that 
this  proposed  regulation  will  not  result 
in  a  significant  impact  on  a  substantial 
number  of  small  entities.  The  primary 
impact  is  on  State  governments  and 
individuals,  which  are  not  considered 
small  entities  under  the  act.  Also,  while 
the  Federal  law  requires  States  to  pass 
laws  that  may  impact  hospitals,  these 
regulations  do  not  govern  hospitals  per 
se  and  therefore  do  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subiects  in  45  CFR  Parts  302, 
303,  and  304 

Child  support.  Grant  progams — social 
programs.  Reporting  and  record  keeping 
requirements, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.023.  Child  Support 
Enforcement  Program) 

Dated:  October  13, 1993. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  October  17, 1993. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  title  45 
chapter  III  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  301— STATE  PLAN  APPROVAL 
AND  GRANT  PROCEDURES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  42  U.S.C  651  through  658.  660, 
664.  666.  667. 1301,  and  1302. 

2.  Section  301.1  is  amended  by 
adding  the  following  definition  of  the 
term  "Birthing  hospital"  after  the 
definition  of  the  term  "Assignment": 

S301.1    General  definnions. 


Birthing  hospital  means  a  hospital 
ihat  has  a  licensed  obstetric  care  unit  or 
is  licensed  to  provide  obstetric  services, 
or  a  licensed  birthing  center  associated 
with  a  hospital.  A  birthing  center  is  a 
facility  outside  a  hospital  that  provides 
maternity  services. 


PART  302— STATE  PLAN 
REQUIREMENTS 

3.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C  651  through  658,  660, 
664,  666, 667, 1302, 1396a(a)(25). 
1396b(d)(2),  1396b(o).  1396b(p),  and  1396(k). 

4.  Section  302.70  is  amended  by 
revising  paragraphs  (a),  introductory 
text,  and  (a)(2),  and  by  adding  new 
paragraphs  (a)(5)(iii)  through  (a)(5)(viii) 
and  (a)(ll)  to  read  as  follows: 

S  302.70    Required  State  taws. 

(a)  Required  Laws.  The  State  plan 
shall  provide  that,  in  accordance  with 
sections  454(20)  and  466  of  the  Act.  the 
State  has  in  effect  laws  providing  for 
and  has  implemented  the  following 
procedures  to  improve  program 
effectiveness: 

(2)  Expedited  processes  to  establish 
paternity  and  to  establish  and  enforce 
child  support  obligations  having  the 
same  force  and  effect  as  those 
established  through  full  judicial 
process,  in  accordance  with  the 
requirements  set  forth  in  §  303.101  of 
this  chapter; 

(5)*   •  • 

(iii)  Procedures  for  a  simple  civil 
process  for  voluntarily  acknowledging 
paternity  under  which  the  State  must 
provide  that  the  rights  and 
responsibilities  of  acknowledging 
paternity  are  explained,  and  ensure  that 
due  process  safeguards  are  afforded. 
Such  procedures  must  include: 

(A)  A  hospital-based  program  in 
accordance  with  §  303.5(g)  for  the 
voluntary  acknowledgment  of  paternity 
during  the  period  immediately 
preceding  or  following  the  birth  of  a 
child  to  an  unmarried  mother,  and  a 
requirement  that  all  public  and  private 
birthing  hospitals  participate  in  the 
hospital-based  program  defined  in 

§  303.5(g)(2); 

(B)  A  process  for  voluntarily 
acknowledging  paternity  outside  of 
hospitals; 

(C)  A  requirement  that  a  voluntary 
acknowledgment  be  signed  by  both 
parents,  and  that  the  parents'  signatures 
be  authenticated  by  a  notary  or 
witness(es): 

(D)  A  voluntary  acknowledgment 
form  that  includes,  at  a  minimum, 
instructions  for  filing  the 
acknowledgement  with  the  designated 
agency  in  accordance  with  paragraph 
(a)(5)(iii)(E)  of  this  section,  and  lines  for 
the  parents'  social  security  numbers  and 
addresses;  and 

(E)  Procedures  for  filing  voluntary 
acknowledgments  with  either  the  State 


IV-D  agency  or  a  centralized  State 
agency  that  provides  the  State  IV-D 
agency  access  to  copies  of,  and 
identifying  information  on,  the 
acknowledgments. 

(iv)  Procedures  under  which  the 
voluntary  acknowledgment  of  paternity 
creates  a  rebuttable,  or  at  the  option  of 
the  State,  conclusive  presumption  of 
paternity,  and  under  which  such 
voluntary  acknowledgment  is 
admissible  as  evidence  of  paternity; 

(v)  Procedures  which  provide  that  any 
objection  to  genetic  testing  results  must 
be  made  in  writing  within  a  specified 
number  of  days  before  any  hearing  at 
yvhich  such  results  may  he  introduced 
into  evidence;  and  if  no  objection  is 
made,  a  written  report  of  the  test  results 
is  admissible  as  evidence  of  paternity 
without  the  need  for  foundation 
testimony  or  other  proof  of  authenticity 
or  accuracy; 

(vi)  Procedures  which  create  a 
rebuttable  or.  at  the  option  of  the  State, 
conclusive  presumption  of  paternity 
upon  genetic  testing  results  indicating  a 
threshold  probability  of  the  alleged 
father  being  the  father  of  the  child; 

(vii)  Procedures  under  which  a 
voluntary  acknowledgment  or  genetic 
test  results  meeting  or  exceeding  the 
State's  threshold  probability  established 
in  accordance  with  paragraph  (a)(5)(vi) 
of  this  section  must  be  recognized  as  a 
basis  for  seeking  a  support  order 
without  first  requiring  any  further 
proceedings  to  establish  paternity;  and 

(viii)  Procedures  requiring  a  default 
order  to  be  entered  in  a  contested 
paternity  case  upon  a  showing  that 
process  was  served  on  the  defendant  in 
accordance  with  State  law.  that  the 
defendant  has  failed  to  appear  at  a 
hearing  or  respond  within  a  reasonable 
period  of  time  specified  by  the  State, 
and  any  additional  showing  required  by 
State  law. 

(11)  Procedures  under  which  the  State 
must  give  full  faith  and  credit  to  a 
determination  of  paternity  made  by  any 
other  State,  whether  established  through 
voluntary  acknowledgment  or  through 
administrative  or  judicial  processes. 
•  •  •  ♦  * 

PART  30^-STANDARDS  FOR 
PROGRAM  OPERATIONS 

5.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C  651  through  658.  660. 
663.  664,  666,  667. 1302.  1396a(aH25). 
1396b(d)(2).  1396b(o).  1396b(p).  and  1396(k). 

6.  Section  303.4  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 
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5303.4  EstabUahment  of  support 
obngations. 

*  •  •  •  • 

(d)  Seek  a  support  order  based  on  a 
voluntary  acknowledgment  or  genetic 
test  results  meeting  or  exceeding  the 
Statels  threshold  probability  in 
accordance  with  §  302.70(a)(5)(vii). 

•  •  •  •  • 

7.  Section  303.5  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraphs  (f).  (g).  and  (h)  to  read  as 
follows: 

1303.5  Establistwnent  of  paternity. 

(a)  For  all  cases  referred  to  the  IV-D 
agency  or  applying  for  services  under 
§  302.33  of  this  chapter  in  which 
paternity  has  not  been  established  and 
a  voluntary  acknowledgment  has  not 
been  obtained,  the  IV-D  agency  must: 

(1)  Provide  an  alleged  father  the 
opportunity  to  voluntarily  acknowledge 
paternity  in  accordance  with ' 
§302.70(a)(5)(iii);and 

(2)  Attempt  to  establish  paternity  by 
legal  process  established  under  State 
law  if  he  fails  to  voluntarily 
acknowledge  paternity. 

(f)  The  IV-D  agency  must  seek  entry 
of  a  default  order  by  the  court  or 
administrative  authority  in  a  paternity 
case  by  rfiowing  that  process  has  been 
served  on  the  defendant  in  accordance 
with  State  law.  that  the  defendant  has 
failed  to  appear  at  a  hearing  or  respond 
within  a  reasonable  period  of  time 
specified  by  the  State,  and  any 
additional  showing  required  by  State 
law.  in  accordance  with 
§302.70(a)(5){viii). 

(g)  Hospital-based  program: 

(1)  The  State  must  establish,  in 
cooperation  with  hospitals,  a  hospital- 
based  program  in  every  public  and 
private  birthing  hospital.  These 
programs  must  be  operational  in 
birthing  hospitals  statewide  no  later 
than  January  1. 1^5. 

(2)  During  the  period  immediately 
preceding  or  following  the  birth  of  a 
child  to  an  unmarried  woman  in  the 
hospital,  a  hospital-based  program  must, 
at  a  minimum: 

(i)  Provide  to  both  the  mother  and 
alleged  father,  if  he  is  present  in  the 
hospital:  (A)  Written  materials  about 
paternity  establishment,  (B)  the  forms 
necessary  to  voluntarily  acknowledge 
paternity.  (C)  a  wriUen  description  of 
the  rights  and  responsibilities  of 
acknowledging  paternity,  and  (D)  the 
opportunity,  prior  to  discharge  from  the 
hospital,  to  speak  with  staff,  either  by 
telephone  or  in  person,  who  are  trained 
to  clarify  information  and  answer 
questions  about  paternity  estabhshment; 


(ii)  Provide  the  mother  and  alleged 
.  father,  if  he  is  present,  the  opportunity 
to  voluntarily  acknowledge  paternity  in 
the  hospital; 

(iii)  Afford  due  process  safeguards; 
and 

(iv)  Forward  completed 
acknowledgements  to  the  agency 
designated  by  the  Stale  in  accordance 
with§302.70(a)(5)(iii)(E). 

(3)  A  hospital-based  program  need  not 
provide  services  specified  in  paragraph 
(g)(2)  of  this  section  in  cases  where  the 
mother  or  alleged  father  is  a  minor  or  a 
legal  action  is  already  pending,  if  the 
provision  of  such  services  is  precluded 
by  State  law. 

(4)  The  State  must  provide  to  all 
public  and  private  birthing  hospitals  in 
the  State  (i)  Written  materials  about 
paternity  establishment,  (ii)  forms 
necessary  to  voluntarily  acknowledge 
paternity,  and  (iii)  a  written  description 
of  the  rights  and  responsibilities  of 
acknowledging  paternity. 

(5)  The  State  must  provide  training, 
guidance,  and  written  instructions 
regarding  voluntary  acknowledgment  of 
paternity,  as  necessary  to  operate  the 
hospital-based  program. 

(6)  The  State  must  assess  each 
birthing  hospital's  program  on  at  least 
an  annual  basis. 

(h)  In  rV-D  cases  needing  paternity 
establishment,  the  IV-D  agency  must 
determine  if  a  voluntary 
acknowledgement  has  been  filed  with 
the  agency  designated  by  the  State  in 
accordance  with  §302.70(a)(5)(iii)(E). 

8.  Section  303.101  is  amended  by 
revising  paragraphs  (a),  (b),  (c)  (1)  and 
(3),  (d)  (2)  through  (4).  and  (e).  and  by 
adding  paragraph  (d)(5)  to  read  as 
follows: 

$  303.1 01    Expedited  processes. 

(a)  Definition.  Expedited  processes 
means  administrative  or  expedited 
judicial  processes  or  both  which 
increase  effectiveness  and  meet 
processing  times  specified  in  paraBraoh 
(b)(2)  of  this  section.  ^  ^   i' 

(b)  Basic  requirement.  (1)  The  State 
must  have  in  effect  and  use.  in  interstate 
and  intrastate  cases,  expedited 
processes  as  specified  under  this  section 
to  establish  paternity  and  to  establish 
and  enforce  support  orders. 

(2)  Under  expedited  processes: 
(i)  In  rV-D  cases  needing  support 
order  establishment,  regardless  of 
whether  paternity  has  been  established, 
action  to  estabhsh  support  obligations 
must  be  completed  from  the  date  of 
locating  the  alleged  father  or 
noncustodial  parent  to  the  time  of 
disposition  within  the  following 
timeframes:  (A)  75  percent  in  9  months; 


(B)  85  percent  in  12  months;  and  (C)  90 
percent  in  15  months; 

(ii)  In  rV-D  cases  where  a  support 
obligation  has  been  estabUshed,  actions 
to  enforce  the  support  obligation  must 
be  completed  within  the  timeframes 
specified  in  §§  303.6(c)(2)  and  303.100; 

(iii)  For  purposes  of  the  timeframe  at 
§  303.101(b)(2)(i).  in  cases  where  the 
IV-D  agency  uses  long-arm  jurisdiction 
and  disposition  occiirs  within  15 
months  of  locating  the  alleged  father  or 
noncustodial  parent,  the  case  may  be 
counted  as  a  success  within  either  the 
9, 12,  or  15  month  tier  of  the  timeframe, 
regardless  of  when  disposition  occurs. 

(iv)  Disposition,  as  used  in  paragraphs 
(b)  (2)(i)  and  (iii)  of  this  section,  means 
the  date  on  which  support  obligations  is 
officially,  established  and/or  recorded 
or  action  is  dismissed. 

(c)*  *  • 

(1)  Paternities  and  orders  established 
by  means  other  than  full  judicial 
process  must  have  the  same  force  and 
effect  under  State  law  as  paternities  and 
orders  established  by  full  judicial 
process  within  the  State; 

(3)  The  parties  must  be  provided  a 
copy  of  the  paternity  determination  and 
support  order; 


(d)*  •  • 

(2)  Evaluating  evidence  and  making 
recommendations  or  decisions  to 
establish  paternity  and  to  establish  and 
enforce  orders; 

(3)  Accepting  voluntary 
acknowledgment  of  paternity  or  support 
liability  and  stipulated  agreements 
setting  the  amount  of  support  to  be  paid; 

(4)  Entering  default  orders  upon  a 
showing  that  process  has  been  served  on 
the  defendant  in  accordance  with  State 
law,  that  the  defendant  has  failed  to 
appear  at  a  hearing  or  respond  within  a 
reasonable  period  of  time  specified  by 
the  State,  and  any  additional  showing 
required  by  State  law;  and 

(5)  Ordering  genetic  tests  in  contested 
paternity  cases  in  accordance  with 

§  303.5(d)(1). 

(e)  Exemption  for  political 
subdivisions.  A  State  may  request  an 
exemption  from  any  of  the  requirements 
of  this  section  for  a  political 
subdivisicms  on  the  basis  of  the 
effectiveness  and  timeliness  of  paternity 
establishment,  support  order  issuance  or 
enforcement  within  the  political 
subdivision  in  accordance  with  the 
provisions  of  §  302.70(d)  of  this  cliapter. 
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PART  304-FEDERAL  FINANCrAL 
PARTICIPATION 

9.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C  651  through  655,  657, 
1302, 1396a(a)(25).  1396b(d)(2),  1396b{o). 
1396b(p),  and  1396(k). 

10.  Section  304.20  is  amended  by 
adding  paragraph  (b)(2)(vi)  through 
(viii)  to  read  as  follows: 

S  304.20    Availability  and  rate  of  Federal 
financial  participation. 

(b)*   '  • 

(2)  The  establishment  of  paternity 
including: 

•  •        •        *        » 

(vi)  Payments  up  to  $20  to  birthing 
hospitals  and  other  entities  that  provide 
prenatal  or  birthing  services  for  each 
voluntary  acknowledgment  obtained: 

(vii)  Developing  and  providing  to 
birthing  hospitals  and  other  entities  that 
provide  prenatal  or  birthing  services 
written  and  audiovisual  materials  about 
paternity  establishment  and  forms 
necessary  to  voluntarily  acknowledge 
paternity;  and 

(viii)  Reasonable  and  essential  short- 
term  training  regarding  voluntary 
acknowledgment  of  paternity  associated 
with  a  State's  hospital-based  program  as 
defined  by  §  303.5(g)(2). 

11.  Section  304.23  is  amended  by 
revising  paragraph  (d)  to  read: 

§304.23    Expenditures  for  wtiich  Federal 
financial  participation  is  not  available. 

•  •        •        •        • 

(d)  Education  and  training  programs 
and  educational  services  except  direct 
cost  of  short  term  training  provided  to 
IV-D  agency  staff  or  pursuant  to 
§§  304.20(b)(2)(viii)  and  304.21. 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  571  and  572 
[Docket  No.  93-23] 

Advance  Notice  of  Proposed 
Rulemaking  Concerning  Section  6(g) 
of  the  Shipping  Act  of  1984 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 


that  would  describe  the  Commission's 
enforcement  policy  with  respect  to 
section  6(g)  of  the  Shipping  Act  of  1984, 
which  authorizes  the  Commission  to 
seek  an  injunction  against  substantially 
anticompetitive  agreements.  This 
Advance  Notice  of  Proposed 
Rulemaking  recounts  the  background 
and  legislative  history  of  section  6(g), 
describes  the  Commission's  procedures 
for  evaluating  and  monitoring 
agreements,  sets  forth  a  possible  section 
6(g)  guideline,  and  seeks  comment  on 
whether  published  guidelines  would  be 
useful  and  appropriate  and,  if  so,  what 
form  they  should  take. 

DATES:  Comments  due  on  or  before 
January  28, 1994. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street. 
NW.,  Washington,  DC  20573-0001  (202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 

Federal  Maritime  Commission,  800 

North  Capitol  Street,  NW.. 

Washington,  DC  20573-0001  (202) 

523-5740 
Austin  L.  Schmitt.  Director,  Bureau  of 

Trade  Monitoring  and  Analysis, 

Federal  Maritime  Commission,  800 

North  Capitol  Street,  NW., 

Washington,  DC  20573-0001  (202) 

523-5787 

SUPPt.EMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
("Commission"  or  "FMC")  is 
considering  the  advisability  of 
promulgating  some  form  of  public 
statement  that  would  describe  the 
Commission's  analytic  framework  for 
determining  whether  an  agreement  filed 
pursuant  to  the  Shipping  Act  of  1984 
("1984  Act")  should  be  made  the  subject 
of  an  injunctive  action  under  the 
standards  of  section  6(g)  of  that  Act,  i.e.. 
whether  the  agreement,  by  a  reduction 
in  competition,  is  likely  to  produce  or 
has  produced  "an  unreasonable 
reduction  in  transportation  service  or  an 
unreasonable  increase  in  transportation 
cost."  46  U.S.C.  app.  1705(g). 
To  date,  statements  by  the 
Commission  and  opportunity  for  public 
comment  regarding  the  section  6(g) 
general  standard  and  the  extent  of  the 
Commission's  powers  under  it  have 
been  limited.'  This  Advance  Notice  of 


SUMMARY:  The  Federal  Maritime 
Commission  is  considering  whether  it 
should  issue  regulations  or  guidelines 


'  On  February  12, 1992,  the  Advisory 
CommUsion  on  Conferences  in  Ocean  Shipping 
("ACCOS")  held  a  public  session  to  consider 
alternative  antitrust  standards.  The  FMC's  suff 
briefed  ACCOS  on  the  Commission's  section  6(g) 
review  and  monitoring  procedures  and  their 
underlying  rationale.  However.  ACCOSs  final 
report  did  not  comment  on  the  FMC's  interpretation 


Proposed  Rulemaking  is  intended  both 
to  provide  a  vehicle  for  increasing 
public  awareness  regarding  the  FMC's 
regulation  of  agreements  under  the  1984 
Act.  and  to  provide  a  means  for  input 
from  shippers,  carriers,  government 
agencies  and  other  interested  persons  on 
whether,  in  what  form,  and  with  what 
degree  of  specificity,  publication  of 
section  6(g)  methodological  guidelines 
would  be  helpful  to  the  ocean 
transportation  industry  and  the 
shipping  public.  The  Notice  recounts 
the  background  and  legislative  history 
of  section  6(g)  and  describes  the 
Commission's  procedures  for  evaluating 
and  monitoring  agreements.  It  then  sets 
forth  a  possible  section  6(g)  guideline 
and  solicits  comments  on  the 
guideline's  contents  and  format. 

Commenters  may  also  suggest,  if  they 
wish,  possible  alternative  methods  of 
providing  pubUc  guidance  with  regard 
to  section  6(g).  Such  alternatives  could 
include  instituting  a  rulemaking  such  as 
that  undertaken  in  FMC  Docket  No.  78- 
46,  Financial  Reports  of  Common 
Carriers  by  Water  in  the  Domestic 
Offshore  Trades,  in  which  the 
Commission  established  its 
methodology  for  determining  what 
constitutes  a  reasonable  rate  of  return  in 
the  domestic  offshore  trades;  publishing 
a  set  of  specific  guidelines  similar  in 
format  to  the  Horizontal  Merger 
Guidelines  issued  jointly  by  the 
Department  of  Justice  and  the  Federal 
Trade  Commission;  or  issuing  a  general 
statement  of  policy  in  the  Commission's 
regulations  under  46  CFR  Part  571, 
Interpretations  and  Statements  of 
PoHcy. 

A.  The  Section  6(g)  Standard 

1.  Background 

Section  15  of  the  former  Shipping 
Act,  1916  ("1916  Act"),  required 
carriers  to  secure  Commission  approval 
for  any  agreement  governing  rates, 
conditions  of  service,  or  similar  matters, 
before  such  an  agreement  could  become 
effective.  Under  standards  set  forth  in 
section  15,  the  Commission  was 
permitted  to  disapprove,  cancel,  or 
modify  any  agreement  which  it  found  to 
be  unjustly  discriminatory  or  unfair,  or 
to  operate  to  the  detriment  of  the 
commerce  of  the  United  States,  or  to  be 
contrary  to  the  public  interest,  or  to  be 
in  violation  of  the  Act.  46  U.S.C.  814 
(1982). 

The  Commission,  with  Supreme  Court 
approval,  took  the  position  that 
agreements  to  set  rates,  pool  revenues, 
restrict  capacity,  or  to  engage  in  other 


of  section  6(g).  (See  Report  of  the  Advisory 
Commission  on  Conferences  in  Ocean  Shipping. 
April  1992,  p.  82.) 
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activities  that  normally  would  be 
contrary  to  the  antitrust  laws  were 
presumed  to  be  contrary  to  the  public 
interest,  and  would  be  approved  only  if 
they  were  shown  to  be  "required  by  a 
serious  transportation  need,  necessary 
to  secure  important  public  benefits  or  in 
hirtherance  of  a  valid  regulatory 
purpose  of  the  Shipping  Act."  FMC  v. 
Svenska  Amerika  Linien,  390  U.S.  238. 
243  (1968).  The  burden  of  making  this 
showing  was  placed  upon  the  carrier 
proponents  of  an  agreement,  on  the 
theory  that  information  regarding  the 
operation  and  probable  future  impact  of 
an  agreement  "[alhnost  uniformly  •  •  • 
is  in  the  hands  of  those  seeking 
approval  •  *  *  and  it  is  incumbent 
upon  those  in  possession  of  such 
information  to  come  forward  with  it." 
Mediterranean  Pools  Investigation,  9 
F.M.C.  264, 290  (1966).  Under  these 
procedures,  the  implementation  of 
agreements  was  often  delayed  for 
considerable  amounts  of  time, 
especially  if  formal  protests  were  made. 
See  Marine  Space  Enchsures,  Inc.  v. 
FMC.  420  F.2d  577  (DC.  Cir.  1969) 
(requiring  that  the  Commission  hold  a 
hearing  where  a  protest  raising 
substantial  issues  had  been  filed).  In 
many  cases,  protests  were  filed  by  other 
carriers,  who  effectively  delayed  or 
blocked  the  approval  of  their 
competitors'  business  plans. 
The  1984  Act  removed  the 
Commission's  broad  discretion  to 
disapprove  agreements.  Instead,  under 
section  6(c),  properly  filed  agreements 
generally  become  effective 
automatically  after  forty-five  days.  46 
U.S.C.  app.  1705(c).  To  balance  this 
liberalized  approach  to  agreement 
review,  the  1984  Act  sets  forth  an 
extensive  list  of  prohibited  acts,  barring 
many  anticompetitive  practices  which 
previously  had  been  challenged  under 
the  general  standards  of  section  15.  This 
shift  in  regulatory  approach  reflects  a 
decision  by  Congress  "to  strike  the 
overall  balance  between  competition 
and  cooperation  in  specific  provisions 
of  the  act,"  rather  than  to  vest  in  the 
Commission  broad  discretion  to  approve 
agreements.  H.R.  Rep.  No.  600, 98th 
Cong,  2d  Sess.  34  (1984)  ("Conference 
Report").  Section  10(c)  of  the  1984  Act 
prohibits  conferences  and  groups  of 
carriers  from  engaging  in,  inter  alia, 
boycotts,  predatory  practices, 
unreasonable  refusals  to  deal,  and 
allocation  of  shippers  among  specific 
carriers.  46  U.S.C  app.  1709(c).  Section 
10(b)  bars  carriers  bom  engaging  in  a 
variety  of  unfair  practices,  such  as 
granting  secret  kickbacks  to  shippers, 
retaliating  against  a  shipper  who  has 
patronized  another  carrier,  and  refusing 


to  negotiate  with  a  shippers'  association. 
Id.  1709(b). 

Further  procompetitlve  provisions  of 
the  1984  Act  are  set  forth  in  section  5(b). 
46  U.S.C.  app.  1704(b),  which  includes 
a  list  of  terms  which  must  be 
incorporated  in  every  conference 
agreement.  For  example,  conferences 
must  allow,  on  equal  terms  and 
conditions,  open  admission  (and 
readmission)  for  any  carrier  willing  to 
serve  a  particular  trade,  and  must 
permit  any  member  to  withdraw 
without  penahy.  Especially  noteworthy 
is  the  requirement  that  all  conference 
agreements  must  clearly  state  that  any 
member  line  may  take  "indef)endent 
action"  on  any  rate  or  service  item 
required  to  be  filed  in  a  tariff  with  the 
Commission;  that  is,  any  member  line 
may  opt  to  set  an  individual  rate  below 
(or  above)  the  conference  rate.  The 
conference  is  required  to  pubUsh  the 
independent  action  rate  in  its 
conference  tariff  upon  ten  days'  notice. 
In  addition,  the  1984  Act  authorized 
carriers  and  conferences  to  enter  into 
service  contracts  with  shippers  covering 
cargo  volume,  rates  and  service.2 

In  addition  to  its  authority  to  enforce 
the  specific  prohibitions  and  mandatory 
provisions  in  the  1984  Act,  the 
Commission  also  has  the  power,  under 
section  6(g),  to  seek  an  injunction  in 
federal  district  court  against  an 
agreement  which  is  "likely,  by  a 
reduction  in  competition,  to  produce  an 
unreasonable  reduction  in 
transportation  service  or  an 
unreasonable  increase  in  transportation 
cost."  This  is  the  only  way  the 
Commission  can  prevent  the  operation 
of  an  agreement,  either  before  or  after  it 
first  goes  into  effect.  Unlike  the  former 
agreement  review  process  under  the 
1916  Act,  the  Commission  carries  the 
burden  in  an  injunctive  suit  of  showing 
that  an  agreement  fails  to  meet  the 
section  6(g)  standard. 

Although  the  language  of  section  6(g) 
is  relatively  brief  and  non-specific,  the 
accompanying  legislative  history  makes 
clear  that  the  statute  is  not  a  mandate 
for  the  Commission  to  apply  a  broad 
"public  interest"  standard  to  maritime 
agreements.  Instead,  the  Conference 
Report  sets  forth  in  uncommon  detail 
the  nature  of  the  section  6(g)  standard 
and  the  appropriate  analysis  to  be 
performed  pursuant  to  it.  The  Report 
also  states  unequivocally  that  it  is 


'  Cangress  did  not,  however,  intend  the 
independent  action  requirement  to  conference 
member  lines'  ability  to  enter  into  service  contracu 
vtrith  shippers.  A*  part  of  the  overall  compromise 
underlying  the  1984  Act,  section  4U)(7)  expressly 
authorizes  conferences  to  "regulate  or  prohibit" 
memtaers'  use  of  service  contracts.  46  U.S.C  app. 
1703(a)(7). 


intended  to  govern  the  interpretatioo  of 

section  6(g).  Conference  Repwl  it  32. 
The  relevant  section  of  the  Coni*  rence 
Report  (pages  31-37)  is  appended  to  this 
Notice  for  convenient  public  reference. 

2.  The  Conference  Report 

The  analysis  prescribed  by  Congress 
has  two  distinct  requirements — a 
substantial  reduction  in  competition, 
and  an  imreasonable  increase  in 
transportation  cost  or  an  unreasonable 
decrease  in  transportation  service. 

The  Report  gives  specific  instructions 
to  the  FMC  regarding  substantial 
reductions  in  competition.  The 
Commission  is  directed  not  to  place 
undue  emphasis  on  the  market  share  of 
the  parties.  While  the  Commission  can 
use  market  share  analysis,  it  may  be 
neither  determinative  nor  necessary. 
This  directive  contrasts  with  traditional 
antitrust  analysis,  which  posits  that 
high  levels  of  market  concentration  lead 
to  significant  market  power.  For 
example.  Congress  noted  that  although 
a  conference  may  have  a  significant 
market  share,  its  market  power  may  be 
mitigated  by  the  1984  Act's  mandatory 
independent  action  and  open 
membership  provisions.  Further,  the 
Report  contemplates  that  some 
agreements  might  include  all  the 
carriers  in  the  trade  (i.e..  100  percent 
market  share),  without  transgres.sing  the 
overall  purposes  of  the  1984  Act: 

Id  some  forms  of  concerted  activity, 
participation  by  all  or  virtually  ail  tlie 
members  of  a  trade  is  necessary  if  the 
agreement  is  to  have  the  desired  eEFect  on 
problems  of  overcapacit>-  or  rate  instability. 

Conference  Report  at  34.  Regarding  the 
relevant  competitive  market,  the 
Commission  is  instructed  to  consider  an 
agreement's  impact  on  shippers  not  only 
in  the  terms  of  competition  between 
carriers  in  the  subject  trade,  but  also  in 
terms  of  other  competitive  means  of 
transport^ 

Congress  further  stated  that  a 
substantial  reduction  in  competition  is 
a  necessary  but  not  a  sufficient 
condition  for  the-FMC  to  seek  injunctive 
relief.  Such  relief  may  be  obtained  only 
if  an  unreasonable  increase  in 
transportation  cost  or  an  unreasonable 
reduction  in  service  to  stiippers  would 
likely  resuh  from  the  substantial 
reduction  in  competition.  This 
unreasonableness  requirement  contains 
two  distinct  aspects — a  finding  of 
unreasonable  harm  to  shippers  and  a 
balancing  of  that  harm  against  the 
agreement's  benefits  to  the  industry. 

>  Suggested  competitive  alternatives  may  Include 
alternative  liner  routings,  and  service  provided  by 
bulk  carriers,  charter  operators  or  air  freight 
carriers. 
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Again,  the  Conference  Report  sets 
forth  specific  requirements  for  both 
aspects.  The  harm  to  shippers  must  be 
unreasonable  "in  a  commercial 
context."  Conferfcnce  Report  at  35.  The 
likely  changes  in  cost  and  service  must 
be  derived  from  the  agreement,  and  be 
"material  and  meaningful."  Id.  Congress 
did  not  further  define  these  concepts.  It 
stated,  howrever,  that  the  Commission 
may  not  determine  that  rate  increases 
are  per  se  impermissible,  since  such 
actions  "may  be  necessary  to  achieve 
other  benefits  of  the  Act."  id.,  such  as 
allowing  carriers  "room  to  develop  new 
and  innovative  cooperative  ventures  for 
dealing  with  changing  technologies  and 
customer  needs."  id.  at  32-33.  while 
still  realizing  a  "reasonable  return"  on 
their  investment.  Id.  at  34.  Also,  when 
determining  unreasonableness,  the  FMC 
is  barred  from  resorting  to  the  public 
utility  ratemaking  analysis  it  applies  to 
the  domestic  offshore  trades. 

The  second  aspect  of  the 
unreasonableness  requirement  involves 
determining  whether  the  negative 
impact  upon  shippers  may  be  offset  by 
the  benefits  of  an  agreement.  With 
respect  to  conferences.  Congress  stated: 

*  "  •  the  competitive  harm  ensuing  from 
conferences,  already  diminished  by  the 
statutory  limitations  on  conference  activity, 
can  and  often  will  be  offset  by  significant 
benefits  of  such  activity. 

Conference  Report  at  36. 

Congress  enumerated  a  number  of 
benefits  for  Commission  consideration: 
a  conference's  ability  to  address  the 
problems  of  overcapacity  and  rate 
instability,  an  agreement's  impact  on 
foreign  policy  and  international  comity. 
U.S.-flag  participation  in  a  trade  where 
restrictive  cargo  preference  practices 
exist  which  would  otherwise  limit  or 
prohibit  their  participation,  and 
efficiency-creating  aspects  of 
agreements  (e.g..  cost  reduction, 
economies  of  scale,  and  technological 
innovation). 

Additionally,  the  Commission  is  not 
to  "wear  blinders"  in  its  analysis  under 
the  general  standard  by  ignoring  other 
reasonable  and  commercially  proven 
alternatives  which  may  create  less 
competitive  harm  with  most  or  all  of  the 
essential  benefits.  Conference  Report  at 
36.  While  the  Commission  may  consider 
such  alternatives  and  seek  to  enjoin  an 
agreement  if  it  knows  of  a  less  damaging 
arrangement.  Congress  did  not  wish  a 
return  to  the  "public  interest"  standard 
where  proponents  are  compelled  to 
show  that  no  less  anticompetitive 
alternatives  are  available.  In  general,  the 
Commission  is  to  discharge  its 
responsibilities  under  section  6(g)  "in 
light  of  the  historic  [sic]  international 


acceptance  of  carrier  conference 
agreements"*  and  with  a  view  to  the 
"long-term  interests  of  carriers  and 
shippers."  Id.  at  33. 

B.  The  Commission's  Agreement 
Review  Program  Under  Section  6(g) 

Bearing  in  mind  the  new 
responsibilities  and  limitations  imposed 
by  section  6(g)  and  the  other  provisions 
of  the  1984  Act,  the  Commission  has 
developed  and  refined  its  processes  for 
evaluating  and  monitoring  agreements. 
When  an  agreement  is  filed,  it  is 
immediately  reviewed  by  attorneys  in 
the  Commission's  Office  of  General 
Counsel  and  by  transportation  analysts 
and  economists  in  the  Bureau  of  Trade 
Monitoring  and  Analysis.  These  offices 
scrutinize  agreements  to  insure  that  they 
contain  the  mandatory  provisions  set 
forth  in  the  1984  Act.  and  to  determine 
whether  they  run  afoul  of  the  prohibited 
acts  sections  or  the  general  standard  of 
section  6(g).  Some  types  of  agreements 
are  also  subject  to  specific  informational 
requirements;  rate-fixing,  revenue 
pooling,  joint  service  and  consortium 
agreements  are  required  to  submit  an 
Information  Form,  which  provides  cargo 
carryings  and  market  share  information 
for  the  past  year  and  identifies 
competitors  and  the  nature  and  extent  of 
that  competition.  Agreements  that 
contain  the  authority  to  alter  service  are 
required  to  provide  specific  information 
on  changed  port  calls  or  reduced 
sailings. 

Because  the  Commission's 
responsibility  under  section  6(g)  does 
not  end  with  the  initial  filing  of  an 
agreement,  the  FMC  maintains  an 
extensive  program  of  ongoing 
information  collection  and  trade 
monitoring.  Depending  on  each 
agreement's  anticompetitive  potential, 
monitoring  is  performed  on  either  a 
periodic  or  a  continuous  basis.  Most 
effective  agreements  are  required  to  file 
reports,  including  Minutes  of  Meetings. 
Shippers'  Request  and  Complaint 
Reports,  Consultation  Reports,  and,  if 
applicable,  descriptions  of  space 
chartering  activity.  Also,  the 
Commission's  monitoring  group 
routinely  prepares  economic  reports  on 
trade-wide  and  agreement-wide  bases, 
as  well  as  individual  economic  profiles 
on  ocean  carriers. 

Both  of  these  agreement  oversight 
functions— pre-implementation  review 

*  The  Report  points  out  that  "the  major  economic 
allies  of  the  United  States  continue  to  tolerate  or 
even  support  conference  and  other  cooperative 
carrier  activity,  in  many  cases  in  a  measure  far 
stronger  than  our  laws  have  tolerated."  Conference 
Report  at  33.  For  example,  the  Treaty  of  Rome 
extends  a  blanket  exemption  from  its  competition 
rules  for  liner  conferences,  without  any  equivalent 
to  the  1984  Act's  provision  for  independent  action. 


and  post-implementation  monitoring — 
are  performed  pursuant  to  the  section 
6(g)  standard,  as  discussed  below. 

1.  Substantial  Feduction  in  Competition 

In  assessing  whether  or  not  an 
agreement  substantially  reduces 
competition,  the  Commission  must  first 
identify  the  relevant  market.  In  the  case 
of  pre-implementation  review  of  an 
agreement,  the  Commission  generally 
will  consider  the  relevant  market  to  be 
defined  by  the  scope  of  the  agreement. 
Howev  ^  if  elements  of  the  agreement 
suggest  its  major  impact  will  be  on  a 
particular  country,  port  range,  or 
commodity  group,  the  definition  of 
relevant  market  can  be  adjusted 
accordingly.  The  market  definition  also 
could  be  adjusted  in  a  case  where  a 
specific  class  of  shippers  appeared  to  be 
without  alternative  service  options. 

Once  the  appropriate  market  is 
defined,  such  factors  as  chronic 
overcapacity,  barriers  to  entry  or  exit, 
pre-  and  post-implementation  market 
concentration,  recent  rate  and  service 
trends,  and  foreseeable  impacts  of 
specific  agreement  activities  will  be 
considered  in  the  Commission's 
analysis.  Factors  such  as  the  type  of  the 
agreement  (for  example,  pooling, 
conference,  discussion)  or  its 
organizational  structure  (for  example, 
inclusion  of  both  conference  members 
and  non-conference  carriers  in  a 
discussion  agreement)  also  may  be 
significant.  Further,  the  statutory 
provision  for  independent  action  on 
tariff  rates  must  be  taken  into  account, 
because  it  fosters  intra-agreement 
competition.  The  same  would  be  true  if 
the  agreement  allows  for  service 
contracts,  and  especially  if  it  allows  for 
independent  action  on  service  contracts. 

In  the  case  of  post-implementation 
analysis  of  an  agreement,  market 
definition  will  depend  on  the  identity  of 
the  class  of  any  shippers  allegedly 
harmed  by  the  agreement.  Thus,  the 
relevant  market  definition  may  be  either 
narrower  or  broader  in  terms  of 
geographic  scope  or  commodities  than 
the  scope  of  the  agreement.  Once  the 
relevant  market  is  defined,  the 
Commission  can  then  examine  the 
evidence  concerning  capacity 
utilization,  barriers  to  entry  and  exit, 
market  concentration,  independent 
action,  etc.,  to  determine  if  a  substantial 
reduction  in  competition  has  occurred 
as  a  result  of  the  agreement's  actions. 

2.  Material  and  Meaningful  Shipper 
Harm 

As  regards  harm  to  shippers,  the 
adjectives  "material"  and  "meaningftir* 
are  qualitative  rather  than  quantitative 
terms.  Therefore,  judgments  about  what 
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constitutes  meaningful  and  material 
harm  must  be  made  in  the  context  of  the 
specific  injury  being  alleged.'  However, 
the  Conference  Report  notes  that 
increases  in  rates  or  decreases  in 
frequency  or  variety  of  service  cannot  be 
viewed  as  per  se  violations  of  the 
section  6(g)  standard.  Conference  Report 
at  35.* 

In  the  case  of  pre-implementation 
review  of  agreements,  there  can  be  no 
evidence  of  actual  shipper  harm. 
Consequently,  any  Commission  effort  to 
enjoin  an  agreement  prior  to  its 
implementation  necessarily  would 
involve  an  estimate  of  that  agreement's 
likely  economic  impact.  Such  estimates 
ordinarily  must  be  made  without 
knowledge  of  what  rate  increases  the 
parties  to  the  agreement  intend  to  enact. 
Furthermore,  the  1984  Act's  provision 
for  independent  action  undercuts  the 
application  of  simple  market 
concentration  assumptions  (i.e..  high 
concentration  equals  effective  market 
power). 

On  the  other  hand,  post- 
implementation  monitoring  offers  the 
possibility  of  obtaining  empirical 
evidence  of  anticompetitive  behavior, 
and  thus  a  greater  likelihood  of  being 
able  to  demonstrate  material  and 
meaningful  harm  to  some  identifiable 
class  of  shippers.  The  extent  of  actual 
rate  increases  or  service  reductions  can 
be  calculated,  as  well  as  the  effects  of 
those  increases  or  reductions  on 
particular  groups  of  shippers. 

It  should  be  noted  that,  in  order  for 
the  Commission  to  convince  a  federal 
district  court  that  an  agreement  should 
be  enjoined  because  it  has  caused 
material  and  meaningful  harm  to 
shippers,  active  and  voluntary  shipper 
assistance  ahnost  certainly  would  be 
necessary.  Information  concerning  such 
relevant  factors  as  the  extent  of 
individual  shippers'  rate  increases  or 
service  reductions,  percentage  increases 
in  product  costs,  revenue  losses,  lost 
orders,  lost  market  share,  employment 
cutbacks,  reduced  investments,  etc.,  is 
not  otherwise  available  to  the 
Commission.  Unless  shippers  were  able 
and  grilling  to  provide  such  information 
and  to  provide  testimony  in  court  if 
necessary,  any  injunctive  suit  by  the 
Commission  would  likely  be 
unsuccessful. 


'Indeed,  as  previously  discussed,  the  Conference 
Report  specified  that  harm  to  shippers  is  "to  be 
understood  in  a  commercial  context" 

•  In  addition,  the  Commission  no  longer  has 
authority  to  review  the  level  of  specific  rates.  The 
1984  Act  repealed  section  18(b)(5)  of  the  1916  Act. 
which  empowered  the  FMC  to  disapprove  any  rates 
found  to  be  "so  unreasonably  high  or  low  as  to  be 
detrimental  to  the  commerce  of  the  United  States." 
46  U.S.C  817(b«5)  (1982). 


3.  Experience  Under  the  Section  6(g) 
Standard  Since  1984 

To  date,  the  Commission  has  not  been 
presented  with  a  situation  which  met 
Congress's  standard  for  seeking  an 
injunction  under  section  6(g).  The 
chronic  condition  of  excess  capacity  in 
many  of  the  U.S.  liner  trades,  and 
economic  recessions  in  the  United 
States,  Japan  and  Western  Europe,  have 
placed  pressure  on  carriers  to  keep  rates 
and  services  at  competitive  levels. 
Moreover,  the  procompetitive 
provisions  of  the  1984  Act,  especially 
the  right  to  take  independent  action  on 
tariff  rates,  have  fostered  competition 
among  agreement  parties  and  served  to 
discourage  unreasonable  rate  increases 
and  service  reductions.  It  has  become 
apparent  that,  while  the  reforms  of  the 
1984  Act  greatly  accelerated  the 
effectiveness  of  ocean  carrier 
agreements,  they  also  substantially 
weakened  the  power  of  traditional 
conferences  to  maintain  rate  increases 
or  other  conference-wide  pricing 
decisions.'  In  some  cases,  potentially 
problematic  agreement  provisions  have 
been  addressed  through  negotiation,  or 


'  In  an  effort  to  find  a  new  way  to  stabilize  rales, 
carriers  in  two  major  trades  formed  agreements  with 
"capacity  management  programs."  The  Transpacific 
Stabilization  Agreement  ("TSA")  is  a  cooperative 
working  arrangement  among  thirteen  carriers  in  the 
inbound  trade  from  the  Far  East  to  the  United 
States,  which  permits  the  carriers  to  withhold  up 
to  eighteen  percent  of  their  collective  container 
capacity  from  the  market,  but  has  no  binding 
ralemaking  authority.  The  Trans-Atlantic 
Agreement  ("TAA")  is  a  conference  with  binding 
ratemaking  authority  among  certain  members  and 
voluntary  ratemaking  authority  applicable  to  others, 
and  allows  the  fifteen  members  of  the  agreement  to 
withhold  up  to  twenty-five  percent  of  their 
collective  capacity  in  the  inbound  trade  from  North 
Europe  to  the  United  States. 

Agreements  that  authorize  capacity  management 
programs  raise  significant  regulatory  concerns, 
because  they  potentially  can  create  an  artificial 
shortage  of  container  space  by  reducing  supply  to 
a  level  below  demand,  which,  in  turn,  may  result 
in  unreasonable  rate  increases.  In  addition,  both 
TSA  and  TAA  operate  with  substantial  market 
shares  in  their  respective  trades. 

When  TSA  and  TAA  were  filed,  the  Commission 
formally  requested  historical  and  forecasted  data  on 
the  parties'  vessel  deployment,  cargo  demand,  and 
capacity  utilization  in  the  affected  trades.  From  its 
analyses,  the  Commission  concluded  that  neither  of 
the  Agreements'  proposed  capacity  management 
programs  should  unduly  impact  on  the  supply  of 
container  space.  However,  because  of  the 
Agreements'  importance,  the  Commission  has 
continually  monitored  their  impact  on  their 
respective  trades  using,  among  other  resources, 
informational  reports  on  the  parties'  rate  activities, 
services,  and  capacity  utilization.  Thus  far,  the 
Agreements  have  not  caused  any  shortage  of  vessel 
space;  on  the  contrary,  under  both  Agreements, 
there  remained  a  significant  margin  between  vessel 
space  supply  and  cargo  demand,  even  after  the 
artificial  reduction  of  supply  effected  by  the 
capacity  management  programs.  Thi»  has  kept  the 
TSA  and  TAA  carriers  under  significant  price  and 
service  pressures,  and  stimulates  intra-conference 
competition. 


corrected  after  the  Commission  formally 
requested  additional  information  or  took 
other  action.  In  particular,  the 
Commission  has  not  been  presented 
with  financial  data  or  other  substantial 
evidence  from  shippers  or  shippers' 
groups  documenting  actual  "material 
and  meaningful"  harm  from  any 
agreement,  which  is  an  essential 
prerequisite  for  the  final  step  in  the 
section  6(g)  analysis,  i.e.,  a  weighing  of 
the  agreement's  economic  costs  against 
its  benefits. 

4.  Analysis  of  Economic  Costs  and 
Benefits 

If  the  Commission  should  encounter 
an  agreement  where  there  is  evidence 
meeting  Congress's  requirement  of 
material  and  meaningftjl  harm  to 
shippers,  it  would  then  be  necessary  to 
perform  the  final  step  in  the  section  6(g) 
analysis  prior  to  seeking  a  court 
injunction.  Convincing  evidence  of 
agreement-generated  shipper  harm,  even 
substantial  harm,  is  not  sufficient  to 
warrant  Commission  action  under 
section  6(g).  The  Conference  Report 
specifies  diat  "the  negative  impact  upon 
shippers  may  be  offset  by  the  benefits  of 
the  agreement."  Ck)nference  Report  at 
35.  Therefore,  it  would  be  necessary  for 
the  Commission  to  identify  any  such 
benefits,  and  to  establish  an  appropriate 
process  for  weighing  the  benefits  of  the 
agreement  against  its  costs  before 
seeking  an  injunction. 

The  first  task  would  be  made 
somewhat  easier  by  the  fact  that  the 
Conference  Report  identifies,  in  general 
terms,  some  of  the  benefits  that 
Congress  wants  the  Commission  to 
consider.  These  include,  but  need  not  be 
limited  to,  reducing  overcapacity  and 
improving  rate  stability,  creating 
economic  efficiencies  (e.g.,  reducing 
costs,  attaining  economies  of  scale, 
promoting  technological  innovation), 
insuring  that  U.S.  lines  can  compete 
with  state-sponsored  and  controlled 
carriers,  and  assisting  in  the 
achievement  of  foreign  policy  goals  and 
the  maintenance  of  international 
comity. 

The  second  step — comparison  of  the 
benefits  purportedly  flowing  from  an 
agreement  with  the  demonstrable 
shipper  harm  that  results  from  it— is 
analogous  to  the  standard  formerly 
applied  to  agreements  under  section  15 
of  the  1916  Act.  which  compared 
anticompetitive  impact  with  public 
interest  benefits.  Actual  reduction  of 
overcapacity  and  identifiable  technical 
and  operational  efficiencies  that  depend 
on  cooperative  action  among  agreement 
members  should  be  relatively  amenable 
to  quantification.  Evaluation  of  benefits 
of  a  less  concrete  nature  (e.g.. 
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international  comity),  or  those 
attributed  to  some  hitiu«  period  (e.g., 
long-term  price  and  service  stability) 
would  be  necessarily  more  subjective, 
but.  again,  would  not  represent  a  new 
task  for  the  Commission.  Under  section 
15,  the  issue  of  whether  to  approve  an 
agreement  was  often  resolved  on  the 
basis  of  anticipated  benefits,  e.g.. 
Agreement  No.  57-96,  Pacific 
Westbound  Conference  Extension  of 
Authority  for  Intermodal  Services,  19 
F.M.C.  291,  301-304  (1976),  or 
international  comity,  e.g.,  Agreement 
No.  9932 — Equal  Access  to  Govermnent- 
Controlled  Cargo  and  Interim 
Cooperative  Working  Arrangement,  16 
F.M.C  293,  306  (1973).  It  should  be 
noted,  however,  that  to  conduct  an 
adequate  analysis,  the  Commission 
would  need  specific  information  from 
the  carriers,  some  of  a  proprietary 
nattire.  For  example,  information  on 
carrier  revenues,  fixed  and  variable 
input  costs,  cost  reduction  and 
efficiency  enhancement  measures, 
anticipated  rate  levels  and  revenues, 
and  projections  on  future  cargo  levels 
likely-would  be  required. 

Once  ail  the  relevant  information  had 
been  obtained,  the  Commission  could 
then  conduct  its  analysis  of  the 
agreement's  economic  costs  and 
benefits.  In  general  terms,  one  way  of 
conducting  such  an  analysis  would 
involve  the  following  steps: 

1.  Identify  the  affected  parties. 

2.  Identify  the  short-term  and  long-term 
costs  of  the  agreement  to  each  of  the  affiscted 
parties. 

3.  Identify  the  short-term  and  long-term 
benefits  of  the  agreement  to  each  of  the 
affected  parties. 

4.  Value  the  costs  and  benefits  monetarily. 
where  possible,  and  identify  all  non- 
quantifiable  costs  and  benefits. 

5.  Discount  all  identified  and  valued  costs 
and  benefiu  occurring  at  diflerent  times  at 
the  appropriate  discount  rate. 

6.  Aggregate  the  present-valued  costs  and 
l)pnefits. 

7.  Perform  a  sensitivity  analysis*  on  the 
major  costs  and  benefits  (especially  any  that 
are  unquantifiable  or  uncertain) 

8.  If  the  present-valued  net  benefits  of  the 
agreement  are  fx)sitive  (i.e.,  if  benefits 
outweigh  costs),  determine  if  there  are  any 
"reasonable  and  conunercially  proven 
alternative  arrangements"  that  would  achieve 
similar  benefits  at  a  lower  net  cost 

Technical  issues  such  as  the 
appropriate  discoimt  rates,  inflation 
assumptions,  multiplier  effects,  etc.. 
could  be  handled,  to  the  degree 
possible,  in  accord  with  the  provisions 


•  Seniitivity  anaiysU  involvM  changing  the 
parameters  of  a  decision  problem  and  studying  how 
this  affects  the  outcome.  It  is  particularly  associated 
v-^th  cost-benefit  analysis,  where  the  most  common 
Ibrra  is  the  use  of  alternative  disco:ini  rates. 


in  the  Office  of  Management  and 
Budget's  benefit/cost  analysis 
guidelines.' 

C  Request  for  Comment 

Interested  members  of  the  public, 
including  carriers,  shippers  and 
governmental  bodies,  are  invited  to 
comment  on  the  draft  section  6(g) 
Guideline  set  forth  below.  As  previously 
stated,  commenters  may  also  suggest 
alternative  methods  of  providing 
guidance  with  regard  to  section  6(g). 

Guideline 

Upon  filing  with  the  Commission,  an 
agreement  and  its  information  form  will 
be  subject  to  pre-implementation  review 
to  determine  whether  or  not  it  should  be 
made  the  subject  of  an  injimctive  action 
under  the  standards  of  section  6(g)  of 
the  1984  Act.  In  addition,  the  agreement 
will  be  subject  to  on-going  monitoring. 
The  following  guidelines  outline  the 
present  pre-  and  post-implementation 
6(g)  review  processes. 

Pre-implementation  6(g)  Feview 

A.  The  Commission  will  define  the 
relevant  market  to  be  used  in  evaluating 
the  agreement.  Normally,  at  the  pre- 
implementation  review  stage,  that 
market  will  be  determined  by  the 
geographical  scope  of  the  agreement  and 
will  be  limited  to  the  liner  shipping 
industry.  However,  in  some  cases  the 
market  may  be  defined  by  country,  port 
range,  commodity  group,  or  class  of 
shipper  most  likely  to  he  affected. 

B.  The  Commission  will  assess  the 
agreement's  likely  economic  impact  on 
the  market.  Consideration  will  be  given 
to  available  vessel  capacity  in  the 
market,  barriers  to  entry  or  exit,  pre-  and 
post-implementation  market 
concentration,  the  effect  of  mandatory 
LA  provisions  and  other  prescribed 
procompetitive  requirements,  recent 
rate  and  service  trends,  type  of 
agreement  involved  (for  example, 
pooling,  conference,  discussion), 
organizational  structure  of  the 
agreement,  and  any  foreseeable  impacts 
of  proposed  agreement  activities  such  as 
a  capacity  management  program. 

C.  If  the  Commission  determines  that 
further  information  or  clarification  is 
needed  to  properly  evaluate  whether  the 
agreement  is  likely  to  violate  the  section 
6(g)  sta.idard,  it  may  seek  additional 
information  from  the  filing  party 
pursuant  to  section  6(d)  of  the  1984  Act. 

D.  In  the  event  that  the  Commission 
determines  that  the  agreement  is  likely, 
by  a  reduction  in  comi>etition.  to 
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unreasonably  increase  transportation 
costs  or  decrease  transportation  service, 
it  will  inform  the  filing  party  of  its 
objections.  If  those  objections  cannot  be 
redressed  by  negotiation,  the 
Commission  may  then  seek  an 
injunction  in  federal  district  court  as 
provided  in  section  6(h)  of  the  1984  Act 

Post-implementation  Agreement 
Monitoring 

A.  The  Commission  will  define  the 
relevant  market  to  be  used  in 
monitoring  the  agreement.  In  the 
absence  of  specific  shipper  allegations 
of  harm,  the  market  will  be  defined  in 
the  same  manner  as  for  a  pre- 
implementation  review.  If  the 
Commission  has  received  credible 
allegations  of  material  and  meaningful 
harm  owing  to  activities  undertaken  by 
agreement  members  pursuant  to  the 
terms  of  the  agreement,  consideration 
will  be  given  to  the  particulars  of  the 
allegations  in  defining  the  scope  of  the 
market. 

B.  The  Commission  will  determine  if 
the  agreement  has  resulted  in  a 
reduction  in  competition  that  has 
increased  transportation  costs  or 
decreased  transportation  service  as 
appUed  to  either  (a)  the  market  as  a 
whole,  or  (b)  specific  groups  of  shippers 
alleging  material  and  meaningful  harm. 
In  the  case  of  a  post-implementation 
review,  consideration  will  be  given  to 
tlie  actual  behavior  (for  example, 
increases  in  transportation  costs, 
decreases  in  transportation  service, 
capacity  limitations,  etc)  of  member 
lines  under  the  agreement  in  addition  to 
the  elements  considered  in  a  pre- 
implementation  review. 

C.  The  Commission  will  determine 
whether  evidence  is  available  of 
material  and  meaningful  harm  to  a 
specific  class  of  shippers  and  the 
credibility  and  utility  of  such  evidence 
for  seeking  injunctive  action  under 
section  6(g).  Such  evidence,  which 
would  by  its  nature  have  to  be  provided 
by  shippers  alleging  harm,  would 
include  data  on  individual  rate 
increases  or  service  decreases,  increases 
in  product  costs,  revenue  losses,  lost 
orders,  lost  market  share,  employment 
cutbacks,  reduced  investments,  etc..  that 
are  attributable  to  transportation  cost 
increases  or  service  decreases. 

D.  Should  the  Commission  determine 
that  the  agreement  has  resulted  in  a 
reduction  in  competition  leading  to  an 
increase  in  rates  or  decrease  in  service, 
and  that,  as  a  consequence,  a  specific 
group  of  shippers  has  suffered 
meaningful  and  material  harm,  it  will 
undertake  an  economic  analysis  to 
determine  if  the  short  and/ or  long-term 
benefits  of  the  agreement  outweigh  the 
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hann  to  shippers.  Where  possible, 
benefits  will  be  expressed  in  monetary 
'   terms.  Such  analysis  will  give 
consideration  to  any  subsidization  that 
may  exist,  that  is.  where  the  rates 
charged  shippers  under  the  agreement 
do  not  cover  the  carrier-parties'  variable 
costs. 

E.  Any  economic  analysis  of  costs  and 
benefits  would  require  specific 
information  from  the  carriers  which  is 
not  available  fit)m  other  sources.  To 
obtain  such  information,  the 
Commission  may  direct  the  carriers 
involved  in  the  trade — possibly 
including  carriers  who  are  not  members 
of  the  agreement — to  provide  the 
infcmnation  pursuant  to  section  15  of 
the  1984  Act. 

F.  Based  on  all  available  information, 
and  following  the  general  method 
outlined  in  the  Advanced  Notice,  the 
Commission  will  decide  whether  to 
bring  suit  in  the  United  States  District 
Court  for  the  District  of  Columbia  to 
enjoin  the  operation  of  the  agreement. 

By  the  Commission. 
Joseph  C  Polking, 
Secretary. 

Appendix— (Conference  Report) 

Section  6(g)  and  (h) 

A.  Bock^ound— Differing  Approaches  in 
House  and  Senate  Bills 

The  new  general  standard  in  section  6(g) 
represents  a  compromise  of  approaches  taken 
in  the  Senate  and  House  Bills. 

The  provision  would  authorize  the  Federal 
Maritime  Commission  to  seelc  injunctive 
relief  against  agreements  that  it  determines 
do  not  meet  the  standard  set  forth  in  the 
subsection.  This  flexible  standard  permits  the 
Commission  to  seek  an  injunction  even  when 
an  agreement  would  not  violate  any  of  the 
prohibited  acts  set  forth  elsewhere  in  the  bill. 

The  Senate  bill  contained  no  general 
standard.  It  did  not  authorize  Commission 
disapproval  of  agreements  except  for 
violation  of  specified  requirements  (the 
Commission  could  also  authorize  special 
investigations  of,  but  not  immediately 
disapprove,  certain  pooling  agreements).  The 
Senate  approach  reflected  a  view  that  review 
of  agreements  under  the  general  standard  of 
the  present  Shipping  Act,  including  the 
"public  interest"  test,  places  too  much 
weight  on  antitrust  principles  and  that  the 
present  standard  is  too  vague  to  provide  clear 
guidance  to  the  regulated  industry  as  to  the 
extent  of  permissible  activities.  Believing  that 
this  vagueness  and  overemphasis  on 
competition  has  not  well  served  the  public 
because  it  has  denied  carriers  serving  the 
U.S.  foreign  commerce  opportunities  to 
cooperate,  rationalize  services,  and  achieve 
rate  stability,  the  Senate  excluded  a  general 
standard  from  its  bill. 

The  House  bill,  on  the  other  hand, 
included  a  provision  authorizing  the 
Commission  to  intercede  against 
substantially  anticompetitive  agreements, 
even  if  these  agreements  would  not  violate 


any  specific  prohibitions  of  the  bill.  The 
House  provision  grew  out  of  the  Judiciary 
Committee's  conviction  that  it  is  impossible 
to  draft  a  sufficiently  comprehensive  list  of 
specific  prohibited  acts  to  cover  all 
potentially  injurious  anticompetitive 
behavior:  such  behavior  would,  under  the 
House  approach,  be  weighed  against 
beneficial  effects  under  a  flexible  general 
standard.  Problems  with  uncertainty  and 
delay  would  be  addressed  through  a 
streamlined  review  process  that  set  shorter 
time  limits  for  Commission  action  than  those 
prescribed  in  the  Senate  bill.  And  the  House 
bill  placed  the  burden  on  the  Commission  to 
establish  that  an  agreement  would  result  in 
a  harmful  reduction  in  competition  before  it 
could  enjoin  the  operation  of  an  agreement. 
Because  of  the  strong  views  on  the  general 
standard,  the  conferees  opted  for  a 
compromise  provision  differing  in  approach 
from  either  the  House  or  Senate  bills. 
Specifically,  the  Senate  conferees  agree  to 
recede  from  the  language  of  subsections 
12(c)(8)  and  13(d)  of  S.  47  and  the  House 
conferees  agree  to  recede  from  the  language 
of  subsection  5(g)  of  the  House  amendment. 
The  conferees  intend  that  this  report  shall 
govern  interpretation  of  the  new  section  6(g). 

B.  Nature  of  the  Compromise  General 
Standard 

The  new  section  6(g)  allows  the 
Commission  to  seek  an  injunction  if  it 
determines  that  an  agreement  "is  likely,  by 
a  reduction  in  competition,  to  produce  an 
unreasonable  reduction  in  transportation 
services  or  an  unreasonable  increase  in 
transportation  cost."  The  compromise 
accedes  to  the  House  position  insofar  as  it 
would  establish  a  flexible  general  standard  to 
be  applied  by  the  regulatory  agency  with 
expertise  in  this  industry.  This  standard 
provides  a  basis  for  Commission  review  of 
agreements  other  than  for  contravention  of 
specific  statutory  proscriptions  and 
recognizes  that  a  substantial  reduction  in 
competition  can,  under  certain 
circumstances,  trigger  Commission 
intercession  to  prevent  agreements  from 
becoming  effective  or  remaining  in  effect.  On 
the  other  hand,  the  standard  in  the 
Conference  Bill  responds  to  the  Senate 
concern  that  the  "public  interest"  test  in  the 
present  law  is  vague  and  unworkable  in  its 
automatic  application  of  certain  antitrust 
principles  to  ocean  shipping.  The  new 
standard  removes  any  per  se  condemnation 
of  concerted  conduct  such  as  might  be 
applied  under  the  antitrust  laws. 
Consequently,  the  standard  establishes  a 
threshold  for  prompt  approval  of  most 
generally  accepted  joint  conduct  in  ocean 
shipping.  Other  significant  changes  from  the 
public  interest  standard  of  the  present  law 
includes  section  6(h),  placing  the  burden  of 
proof  on  the  Commission  in  any  application 
of  the  general  standard. 

The  compromise  will  place  in  the  hands  o\ 
the  Federal  Maritime  Commission,  the  expert 
agency  charged  by  the  Congress  with 
regulating  this  industry,  sole  responsibility 
for  enforcing  the  general  standard.  Although 
the  Department  of  Justice  will  continue  to 
represent  the  FMC  in  most  other  respects,  the 
Commission  is  granted  authority  to  represent 


itself  in  district  court  actions  to  seek  an 
injunction.  The  expertise  of  the  FMC  in 
regulating  this  industry,  the  agency's 
experience  in  applying  the  standard,  and  the 
likely  need  for  prompt  action  to  stop 
threatening  conduct,  warrant  a  limited 
exception  to  the  principle  of  centralized 
government  litigation  authority.  In  this  case, 
the  limited  grant  of  litigation  authority  is  to 
an  independent  agency,  created  by  Congress 
with  considerable  autonomy  frt)m  the 
Executive  Branch.  As  new  and  evolviag 
forms  of  cooperative  conduct  develop,  the 
conferees  believe  that  the  Commission,  rather 
than  the  antitrust  agencies  or  the  courts  in 
the  first  instance,  is  in  the  best  position  to 
assess  an  agreement's  benefits  and  detriments 
in  light  of  the  objectives  of  this  Act. 

The  general  standard  leaves  the  carriers 
room  to  develop  new  and  innovative 
cooperative  ventures  for  dealing  with  rapidly 
changing  technologies  and  customer  needs. 
At  the  same  time,  it  grants  to  the  Commission 
the  necessary  authority  to  act  to  stop  schemes 
that  go  beyond  what  is  necessary  to  obtain 
such  benefits  and  cause  substantial 
anticompetitive  effects. 

The  flexibility  in  the  compromise 
provision  eliminates  tlie  need  for  a  longer  list 
of  possibly  overreaching  prohibitions.  The 
conferees  agree  that  selective  provisions 
limiting  joint  ventures  or  pooling  agreements 
might  discourage  arrangements  that  often 
enhance  the  quality,  frequency,  or  efficiency 
of  transportation  services.  These  agreements, 
just  as  any  others,  should  be  permitted  unless 
the  FMC  demonstrates  that  they  are  likely  to 
cause  concrete  competitive  harm  evidenced 
in  unreasonable  and  detrimental  changes  to 
transportation  costs  or  services. 

The  language  of  this  sul>section  must  be 
interpreted  in  light  of  the  historic 
international  acceptance  of  carrier  conference 
agreements.  Conferences  have  been 
recognized  in  our  laws  at  least  since  the 
Shipping  Act  of  1916.  This  legislation  does 
place  substantial  limitations  on  that 
conference  activity,  including  provisions  that 
require  open  membership,  a  right  of 
independent  action  on  10  days'  notice  for 
each  member,  and  a  substantial  list  of 
protective  prohibitions,  including  a  ban  on 
boycotts,  fighting  ships,  or  other  concerted 
practices  designed  to  deny  entry  or  drive 
existing  competitors  from  the  market  This 
legislation  also  prohibits  the  use  of  loyalty 
contracts  not  in  conformity  with  the  antitrust 
laws.  But  while  limiting  certain  possible 
excesses  of  concerted  activity,  the 
compromise  general  standard  clears  the  way 
for  the  conferences  to  perform  concerted 
activities  that  serve  the  long-term  interests  of 
ocean  carriers  and  shipjjers. 

Economists  and  transportation  experts 
differ  as  to  whether  conferences  are  the  best 
means  of  attaining  a  modem  and  efficient 
transportation  system  and,  if  so,  how 
conferences  should  be  structured.  After 
weighing  these  concerns,  the  conferees  have 
approved  a  bill  that,  subject  to  the  constraints 
already  mentioned,  permits  the  reasonable 
use  of  conferences  and  other  concerted 
activity  to  address  structural  and  competitive 
problems,  such  as  severe  rate  instability  and 
overcapacity  that  have  long  plagued  l.his 
industry.  Underlying  this  determination  is 
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also  a  realization  that  the  major  economic 
allies  of  the  United  States  continue  to  tolerate 
or  even  support  conference  and  other 
cooperative  carrier  activity,  in  many  cases  In 
a  measure  far  stronger  than  our  laws  have 
tolerated.  Any  major  change  in  regulatory 
policy,  although  not  precluded  by  these 
differences  in  approach,  should  be  taken 
with  a  sensitivity  to  interests  of  friendly 
rations,  and,  insofar  as  possible,  in  tandem 
v»rith  them. 

C  Analysis  Under  Oi«  General  Standard 

A  critical  Eactor  enabling  the  Conferees  to 
agree  on  a  more  narrowly  drawn  general 
standard  is  the  inclusion  in  this  bill  of 
numerous  other  provisions  which  address 
the  nation's  interest  in  competition  in  the 
ocean  common  carrier  industry.  For  example, 
prohibited  acts  in  the  Shipping  Act  of  1984 
will  continue  the  protections  of  the  present 
law  against  predaUon  and  unreasonable 
refusals  to  deal.  Even  more  importantly,  the 
bill  includes  other  specific  and  major 
procompetitive  reforms  that  will  affect  the 
operation  of  ocean  carriers  and  conferences — 
notably  a  strong  requirement  of  independent 
action  with  a  limited  notice  period  and  the 
elimination  of  conference  authority  to  offer 
loyalty  contracts  (unless  their  use  would  not 
violate  the  antitrust  laws).  With  these  reforms 
nnd  other  provisions  in  the  bill,  the 
Conferees  have  determined  that  carrier 
agreements  generally  will  serve  this  nation's 
interest  in  international  liner  shipping.  Thus, 
the  Conferees  determined  to  strike  the  overall 
balance  between  competition  and 
cooperation  in  specific  provisions  of  the  act 
and  to  allow  for  disapproval  of  agreements 
only  under  the  carefully  drawn 
circumstances  set  forth  in  subsection  6(g). 

The  new  standard  will  permit  conference 
agreements  and  amendments  (including 
those  providing  intermodal  ratemaking 
authority)  to  be  reviewed  promptly.  Except  in 
cases  raising  substantial  issues  under  the 
standard,  such  agreements  will  enter  into 
effect  routinely,  without  the  need  for 
submitting  additional  information  under 
section  6(d).  Intermodal  rate  agreements  have 
been  used  effectively  throughout  the  world 
and  are  an  important  tool  permitting  the 
conferences  to  offer  a  through-rate,  preferred 
by  many  shippers  over  segmented,  port-to- 
port  rates.  Although  some  conferences 
serving  U.S.  trades  have  implemented 
intermodal  rate  agreements,  the  authority  for 
such  agreements  is  disputed.  The  Act 
recognizes  that  intermodal  ratemaking 
authority  is  an  important  tool  for  the 
conferences  to  remain  viable:  no  special 
stigma  should  attach  to  such  agreements 
under  the  general  standard. 

The  general  standard  also  permits 
agreements  providing  for  rationalization  of 
services  to  be  reviewed  promptly  and,  except 
in  cases  raising  substantial  issues  under  the 
standard,  to  enter  into  effect  routinely. 
Through  these  agreements,  overcapacity  (i.e.. 
economic  waste)  can  be  reduced  and 
efficiency  enhanced,  thereby  better  enabling 
carriers  to  respond  with  reasonable  rates  that 
afford  them  a  reasonable  return. 

As  suggested  by  the  title  of  subsection  (g), 
a  hkely  reduction  in  competition  should  be 
substantial  bcfo'c  triggering  Commission 


intercession  under  the  general  standard. 
Unless  the  competitive  threat  is  substantial, 
any  reduction  in  service  or  increase  in  cost 
would  not  be  unreasonable,  as  required  by 
the  general  standard.  The  Commission 
should  not,  in  any  event,  expend  its  limited 
resources  to  pursue  insubstantial  reductions. 

The  market  share  of  parties  participating  in 
concerted  action  is  a  touchstone  for 
traditional  antitrust  analysis.  This  form  of 
analysis,  although  helpful  in  determining 
whether  an  agreement  is  likely  to  cause  a 
substantial  reduction  in  competition,  is  only 
one  factor  in  the  Commission's  decision 
calculus.  Its  significance  will  depend  on  the 
circumstances.  In  the  case  of  conference 
agreements,  including  those  with  intermodal 
ratemaking  authority,  the  conferees  believe 
that  potential  reductions  in  competition  will 
be  at  least  partially  offset  by  a  member 
carrier's  right  of  independent  action  and 
ability  to  enter  and  leave  the  conference 
freely.  In  some  forms  of  concerted  action, 
participation  by  all  or  virtually  all  of  the 
members  of  a  trade  is  necessary  if  the 
agreement  is  to  have  the  desired  effect  on 
problems  of  overcapacity  or  rate  instability. 
Thus,  although  a  market  share  analysis  is 
available  to  the  Commission,  in  many  cases, 
depending  on  the  circumstances,  its  outcome 
will  not  be  determinative  or  necessary  for 
application  of  the  general  standard. 

In  applying  the  general  standard,  the 
Commission  also  must  consider  whether  the 
relevant  competitive  market  includes  more 
than  just  ocean  common  carriers  providing 
direct  service  in  a  trade.  The  conferees  intend 
that  the  Commission,  in  carrying  its  burden 
under  the  general  standard,  consider  the 
impact  on  ship{)ers  of  an  agreement  not  only 
in  view  of  competition  between  ocean 
common  carriers  providing  direct  service  in 
a  trade,  but  also  in  view  of  other  competitive 
means  of  transport.  In  some  cases,  alternative 
liner  routings,  bulk  carriers,  charier 
operators,  or  air  freight  carriers  may  provide 
competitive  alternatives  to  the  direct  service 
provided  by  ocean  common  carriers.  In 
considering  these  alternatives,  the 
Commission  may  gather  relevant  information 
from  shippers,  other  carriers,  and  third 
parties.  And  although  the  Commission  may 
use  its  information  powers  to  request  market 
information  fitim  the  proponents  of  an 
agreement,  such  information  must  be 
relevant  and  readily  available  to  the 
proponents. 

Even  if  an  agreement  is  likely  to  cause  the 
requisite  reduction  in  competition,  the 
Commission  can  obtain  injunctive  relief  only 
if  the  likely  net  result  will  be  an 
unreasonable  increase  in  costs  to  shippers,  or 
an  unreasonable  reduction  in  the  frequency 
or  quality  of  service  available  to  shippers. 
There  are  two  distinct  aspects  to  this 
requirement. 

The  first  is  whether  the  harm  to  shippers 
is  unreasonable.  The  term  "unreasonable"  is 
to  be  understood  in  a  commercial  context. 
Unreasonableness  refers  to  the  cost  of 
transportation  to  the  shipper  or  the 
availability  or  quality  of  service  to  the 
shipper.  The  likely  change  in  costs  or 
services  must  arise  from  the  agreement  and 
be  material  and  meaningful.  The  Commission 
may  not  determine  that  rate  increases  or 


service  reductions  are  "per  se"  impermissible 
results  of  agreements.  Rate  increases  or 
decreases  in  the  frequency  or  variety  of 
service  may  be  necessary  to  achieve  other 
benefits  of  the  Act.  The  determination 
whether  an  agreement  is  likely  to  produce 
"an  unreasonable  increase  in  the  price  of 
transportation"  does  not  authorize  the  FMC 
to  engage  in  the  type  of  ratemaking  analysis 
undertaken  by  regulators  of  public  utilities  or 
as  applied  in  the  domestic  offshore  trades. 

A  second  aspect  of  the  unreasonableness 
requirement  is  that  the  negative  impact  upon 
shippers  may  be  offset  by  the  benefits  of  an 
agreement.  For  example,  the  competitive 
harm  ensuing  from  conferences,  already 
diminished  by  the  statutory  limitations  on 
conference  activity,  can  and  often  will  be 
offset  by  the  significant  benefits  of  such 
activity.  The  privately-owned  ocean  conunon 
carriers  that  service  U.S.  foreign  commerce 
are  likely  to  be  subjected  to  increasing 
competition  bom  state-subsidized  and 
controlled  carriers.  A  conference's  ability  to 
address  problems  of  overcapacity  and  rate 
instability  is  an  important  benefit  that  the 
Conmiission  must  weigh. 

Another  possible  benefit  to  be  considered 
by  the  Commission  is  the  impact  of  an 
agreement  on  U.S.  foreign  policy  and 
international  comity.  The  Conferees  agree 
that  the  United  States  should  act  with 
sensitivity  to  the  interests  of  its  trading 
partners  when  administering  shipping 
regulation.  One  possible  problem  area  arises 
from  cargo  reservation  schemes  in  the  laws 
or  trading  practices  of  some  foreign  nations. 
There  are  important  policy  considerations 
that  have  led  the  United  States  to  oppose 
some  cargo  reservation  schemes.  The 
Conferees  understand  that  these 
considerations  may  lead  our  Government  to 
continue  this  opposition  in  many  cases.  At 
the  same  time,  the  Conferees  recognize  that 
some  U.S.-flag  carriers,  through  no  fault  of 
their  own  and  despite  such  government 
opposition,  may  be  confronted  with  a  cargo 
reservation  scheme  that  will  exclude  them 
horn  a  trade  entirely,  or  so  limit  their  access 
to  certain  cargo  as  to  make  service  of  the 
trade  commercially  unattractive,  unless  they 
participate  in  a  revenue  or  cargo  sharing 
agreement  with  the  carriers  of  such  nations 
that  preserves  the  right  of  the  U.S.-fiag 
parties  to  the  agreement  to  compete  for 
reserved  cargo.  Under  such  circumstances, 
the  Conferees  consider  it  a  clear  benefit  to 
allow  U.S.-flag  carrier  participation  in  the 
trade.  Although  the  Commission  might 
generally  not  approve  such  restrictive 
arrangements,  the  Commission,  after  giving 
due  consideration  to  the  maritime  and  trade 
policy  views  of  the  United  States,  may 
conclude  that  approval  is  necessary  in  order 
to  maintain  a  viable  U.S.-flag  service,  as  it 
has  in  the  past  in  similar  circumstances. 

Another  important  potential  benefit  to  be 
considered  is  any  efficiency-creating  aspects 
of  an  agreement  Agreements  involving 
significant  carrier  integration  are,  if  properly 
limited  to  achieve  such  important  benefits,  to 
be  favorably  considered  by  the  Commission 
and  the  courts.  Joint  ventures  and  other 
cooperative  agreements  can  enable  carriers  to 
raise  necessary  capital,  attain  economies  of 
scale,  and  rationalize  their  services.  Pooling 
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arrangements  can  also  oSer  significant 
benefits  in  reducing  excess  capacity  and 
promoting  efTiciency. 

In  assessing  the  benefits  of  any  of  these 
agreements,  however,  the  Commission  need 
not  wear  blinders.  If,  in  applying  its 
expertise,  the  Commission  establishes  that 
reasonable  and  commercially  proven 
alternative  arrangements -will  provide  most  or 
all  of  the  essential  beneBts  without  the  same 
anticoiQpetitive  impact,  it  may  weigh  this 
fact  in  its  decision  calculus.  The  conferees 
agree,  however,  that  this  standard  does  not 
represent  a  return  to  existing  law,  under 
which  proponents  may  have  been  compelled 
to  show  thflt  no  less  anticompetitive 
alternative  was  available  to  obtain  the 
benefits  of  the  Act. 

The  Conferees  intend  that  ocean  carriers  be 
free  to  structure  their  own  affairs,  except 
when  such  structuring  violates  specific 
stafutorj'  provisions  or  the  new,  more 
narrowly  drawn,  general  standard.  Even 
when  an  agreement  raises  potential  issues 
under  the  general  standard,  the  Conferees 
believe  that  the  procedural  framework  for 
application  of  that  standard  will  grve  carriers 
maximum  flexibility.  Carriers  will  be  able  to 
obtain  a  prompt  ruling  from  the  Commission 
under  the  new  provisions  for  expedited 
review.  If  the  Commission  objects  to  an 
agreement  under  the  general  standard,  the 
filing  party  may  withdraw  it,  modify  it,  or 
force  the  Commission  to  make  its  showing  in 
court.  Even  after  such  a  court  proceeding  is 
initiated,  the  filing  party  retains  the  option  of 
withdrawing  or  settling  the  matter  with  the 
Commission. 

In  sum,  the  general  rules  of  operation  and 
approval  of  agreements  have  been  developed 
by  the  Congress  with  full  awareness  of  the 
realities  of  international  ocean  carriage;  a 
general  standard  has  been  retained  to  provide 
the  necessary  flexibility  to  deal  with  the 
unusual  or  severe  cases  not  addressed  by 
other  prohibitions  in  the  Act. 

(FR  Doc.  93-29072  Filed  11-26-83;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  17 

Endangei^  and  Threatened  WHdtife 
and  Plants;  Notice  of  90-Day  Finding 
on  Petition  To  Delist  the  Selidrk 
Mountains  Woodland  Cariboo 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARV:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  delist  the 
endangered  population  of  woodland 
caribou  {Raagifer  tartuidus  caribou) 
located  in  the  Selkirk  Mountains  of 
northern  Washington,  northern  Idaho, 
and  southern  British  Columbia.  The 


Service  finds  that  the  petition  has  not 
presented  substantial  scientific  or 
commercial  inibrmatioD  indicating  that 
the  petitioned  action  may  be  warranted. 
DATES:  The  finding  announced  in  this 
document  was  made  on  November  10, 
1993.  Comments  «nd  materials  related 
to  this  petition  finding  may  be 
submitted  to  the  Field  Supervisor  at  the 
address  below  until  further  notice. 
ADDRESSES:  Data,  infonnation, 
comments,  or  questions  concerning  this 
petition  shotild  be  submitted  to  the 
Boise  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  4696  Overland  Road. 
Room  576.  Boise,  Idaho  ^3705.  The 
petition  finding,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  dining 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  H.  Lobdell  at  the  above  address 
(telephone  208/334-1931). 

SUPPLEMENTARY  INFORMATION: 
BackgrDuod 

The  U.S.  Fish  and  Wildlife  Service 
received  a  petition  on  December  10, 
1992.  to  delist  the  endangered 
population  of  woodland  caribou 
[Rangifer  tarandus  caribou)  located  in 
the  Seikiris.  Mountains  of  northern 
Washington,  northern  Idaho,  and 
southern  British  Columbia.  The  petition 
was  received  fit)m  Peter  B.  Wilson 
representing  the  Greater  Bonners  Ferry 
Chamber  of  Commerce.  Bonners  Ferry, 
Idaho.  The  petition,  dated  December  9. 
1992,  clearly  identified  itself  as  a 
petition,  and  contained  the  name, 
si^iature.  and  address  of  the  petitioner. 

The  jjetition  and  other  documentation 
have  been  reviewed  to  determine  if 
substantial  information  has  been 
presented  to  indicate  that  the  requested 
action  may  be  warranted.  Section  4(b)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act),  requires  that  listing 
determinations  be  made  ".  .  .  solely  on 
the  basis  of  the  best  scientific  and 
commercial  data  available. .  .  ." 

The  petition  to  deHst  the  woodland 
caribou  is  based  on  16  "Facts,"  7 
"Points,"  and  a  "Conclusion."  as  stated 
by  the  petitioner.  These  statements  can 
be  synthesized  into  eight  main 
assertions,  which  «re  summarized 
below,  and  followed  by  the  Service's 
response. 

Assertion  1.  "Nolriologica!  reason  or 
need  for  the  listing  has  been  established 
by  research  and  conclusion"  ('Toint 
la,"  "Fact  6^.  The  determinafion  to  list 
and  maintain  the  listing  of  the  caribou 
is  based  solely  on  conjecture  X"Point  7") 
and  "inadequate  xesaaircli" 
("Conclusion"). 


Service  Response.  Determinations  to 
list  are  made  on  the  basis  of  the  best 
scientific  and  commercial  data 
available.  The  assertion  that  listing  the 
woodland  caribou  is  based  solely  on 
conjectures  is  based  ©n  the  petitioner's 
interpretation  of  the  draft  revised 
Recovery  Plan.  The  Recovery  Plan 
stated  a  number  of  imknowns  about 
caribou  biology,  population  factors,  and 
habitat  variables.  These  statements  are 
made  in  the  conteict  of  the  scientific 
process  and  not  of  a  legal  debate. 
Though  it  is  true  there  is  much  to  laam 
about  the  caribou,  the  Service  had  and 
continues  to  have  enough  information  to 
warrant  the  listing  of  the  caribou, 
including  substantial  information  on 
habitat  fragmentation,  poaching,  and  « 
genetic  bottleneck. 

Assertion  2.  "Biologically  there  is  no 
distinction  between  the  mountain  and 
woodland  caribou"  ("Fact  1").  The 
mountain  and  woodland  caribou  ranges 
overlap  ("Fact  4").  The  woodland,  not 
mountain  caribou  "have  been 
transplanted  to  the  Selkirk  mountains 
for  the  purposes  of  increasing  the 
existing  herd  and  creating  new  herds 
from  distinctly  diSerent  locations  in 
Canada — Revelstoke  and  Williams  Lake 
area.  Anaheim  Lake  area"  ("Fact  5"). 
"The  transplant  of  woodland  caribou 
will  ultimately  taint,  and  thereby 
destroy,  the  'distinct'  herd  of  mountain 
caribou  indigenous  to  the  Canadian 
Selkirks"  ('Point  lb"). 

Service  Response.  Woodland  caribou 
[Rangifer  tarandus  caribou)  occur  in 
two  distinct  ecotypes:  the  northern 
ecotype  caribou  and  the  mountain 
ecotype  caribou.  The  endangered 
population  of  woodland  caribou  in  the 
Selkirk  Mountains  is  of  the  mountain 
ecotype.  Transplants  occurred  within 
the  mountain  ecotype  range,  from  the 
Revelstoke  population  to  the  Selkirk 
population.  Transplants  also  occurred 
from  the  northern  ecotype  range  to  the 
mountain  ecotype  range,  as  the 
Anaheim  popiilation  is  a  northern 
ecotype  caribou.  No  caribou  were 
transplanted  from  the  Williams  Lake 
area.  Chesser  et  al.  (in  prep)  state  that 
the  addition  of  Anaheim  and  Revelstoke 
animals  to  the  Selkirk  Mountains 
population  would  allow  for  additional 
genetic  information  while  preserving 
alleles  and  genetic  variation  in  the 
Selkirk  Mountains  caribou  population. 

Assertion  3.  It  was  not  determined  if 
the  continental  United  States  ever  had 
a  resident  herd,  aad  if  so.  if  such  herd 
was  extinct  before  transplants  began 
("Fact  3,"  "Point  4").  There  is 
inconsistent  documentation  on  whether 
Montana  ever  had  a  resident  pcqmlation 
("Point  2").  There  is  no  evidence  that 
the  caribou  in  Idaho  in  the  1950's  were 
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resident  or  wanderers  ("Fact  13").  A 
bull  found  in  the  United  States  was 
obviously  a  wanderer  from  Canada 
("Fact  15").  At  the  time  of  listing  there 
was  no  herd  in  Idaho,  so  the  population 
in  Idaho  was  extinct  ("Fact  14"). 

Service  Response.  As  to  questions 
about  the  historical  range  of  caribou  in 
the  western  United  States,  it  is  well- 
documented  that  it  was  once  more 
extensive  than  it  is  today.  Caribou  once 
occurred  as  far  south  as  the  Salmon 
River  in  Idaho  and  as  far  east  as  the 
North  Fork  of  the  Flathead  River  in 
Montana  (Evans  1960).  Before  1910, 
they  occupied  the  Selkirk,  Cabinet, 
Purcell,  and  Bitterroot  Mountains 
(Evans  1960,  Layser  1974).  By  the 
1950's,  caribou  were  reduced  to  about 
100  animals  occupying  about  1,000 
square  miles  in  the  Selkirk  Mountains, 
with  remnant  bands  in  the  Cabinet  and 
Yaak  Mountains  (Flinn  1956,  Evans 
1960).  Although  by  1983  most  caribou 
use  in  the  Selkirk  Mountains  occurred 
in  British  Columbia,  some  caribou  also 
used,  and  continue  to  use,  habitats  in 
the  United  States.  Regarding  the 
argument  that  there  was  no  herd  in 
Idaho  at  the  time  of  listing,  hence  it 
should  be  considered  extinct  in  Idaho, 
the  Service  did  not  distinguish  the 
caribou  population  by  State,  but  by  the 
United  States  population.  Caribou 
movement  within  home  ranges  may 
cross  political  boundaries  but  that  does 
not  change  the  fact  that  the  Selkirk 
population  was  in  danger  of  extinction 
at  the  time  it  was  listed,  nor  that  it  is 
still  in  danger  of  extinction. 

Assertion  4.  Old  growth  forest  was 
"not  established  as  a  requirement"  for 
caribou  habitat  ("Point  5"). 

Service  Response.  As  to  the  assertion 
that  old  growth  forest  is  not  a 
requirement  by  caribou  for  forage, 
seasonal  habitat  use  patterns  and  forage 
requirements  of  caribou  have  been 
documented  by  research  in  northern 
Idaho  and  British  Columbia. 
Occasionally,  caribou  have  been 
observed  feeding  on  succulent,  newly 
emerging  vegetation  in  clearcuts  during 
the  spring.  However,  data  show  that, 
even  during  spring,  caribou 
preferentially  use  old-growth  and 
mature  forest  habitats  as  a  source  of 
forage  (Wakkinen  et  al.  1992,  Allen- 
Johnson  in  prep.).  As  to  use  of  old- 
growth  during  other  seasons  of  the  year, 
caribou  nearly  exclusively  use  old- 
growth  forest  during  early  winter 
through  late  spring  (Scott  and  Servheen 
1984). 

Assertion  5.  Most  of  the  poaching 
occurred  in  Canada,  so  it  is  erroneous  to 
imply  that  the  Act  contributed  to  the 
reduction  of  poaching,  since  Canada  is 
not  subject  to  our  Act  ("Point  6"). 


Service  Response.  Cases  of  poaching 
in  the  United  States  have  been 
documented  before  and  after  the  caribou 
listing,  and  there  is  no  information  to 
indicate  that  poaching  in  the  United 
States  is  no  longer  a  threat. 

Assertion  6.  It  is  normal  for 
population  trends  of  caribou  to  increase 
and  decrease  ("Point  12"). 

Service  Response.  It  is  true  that 
population  numbers  are  often  cyclic  in 
ungulates;  however,  the  United  States 
woodland  caribou  population 
significantly  declined  by  1900,  has 
continued  to  decline  since  then,  and  has 
not  begun  to  recover.  The  Service 
cannot  assume  that  a  prolonged 
population  decline  is  part  of  a  natural 
cycle,  and  that  the  population  will 
rebound.  Furthermore,  its  numbers  are 
so  low,  that  the  population  is  close  to 
extinction. 

Assertion  7.  No  "environmental 
impact  statement  was  prepared  for  the 
lisUng"  ("Point  3",  "Fact  16"). 

Service  Response.  The  petitioner  is 
correct  in  stating  that  an  environmental 
impact  statement  was  not  prepared.  As 
stated  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244),  the 
Service  determined  that  an 
Environmental  Assessment  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4  of  the 
Act. 

Assertion  8.  "Listing  is  inappropriate 
because  there  are  thousands  of 
woodlana  caribou  existing  in  Canada" 
("Point  Ic."  "Fact  2"). 

Service  Response.  There  are 
thousands  of  northern  ecotype  caribou 
in  northern  Canada  and  Alaska. 
However,  the  mountain  ecotype  caribou 
are  far  less  numerous.  The  listed 
population  of  woodland  caribou  in  the 
Selkirk  Mountains  is  in  danger  of 
extinction  throughout  its  range. 

The  Service  maintains  that  the  listed 
population  of  woodland  caribou 
continues  to  require  the  protection  of 
the  Act.  The  Service  concludes  that  no 
new  information  was  provided  in  the 
petition  that  would  support  the  removal 
of  the  woodland  caribou  from  the  List 
of  Endangered  and  Threatened  Wildlife. 
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50  CFR  Part  17 
RIN  101S-AC10 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  List  the 
Flat-tailed  Homed  Lizard  as 
Threatened 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  the 
flat-tailed  homed  lizard  (Phrynosoma 
mcallii)  as  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  The  Service 
is  taking  this  action  because  of 
documented  and  anticipated  population 
declines  associated  with  widespread 
habitat  loss,  fragmentation,  and 
degradation  due  to  human  activities 
such  as  agricultural  developments, 
urban  expansion,  off-highway  vehicle 
use,  energy  developments,  and  military 
activities.  Pesticide  spraying  from 
adjacent  agricultural  areas  may  have 
reduced  ant  populations,  the  primary 
prey  of  the  flat-tailed  homed  lizard. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  28, 
1994.  Public  hearing  requests  must  be 
received  by  January  13. 1994. 
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ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U^.  Fish  and 
Wildlife  Service.  2140  Eastman  Avenue, 
Suite  100,  Ventura,  California  93003. 
Comments  and  materiaJs  received  will 
be  available  for  public  in^)ection,  by 
appointment,  during  normal  business 
hours  at  the  above  address.  The 
complete  file  for  this  rule  is  available  for 
public  inspection,  by  appointment, 
diiring  normal  business  hours  at  the 
Ventura  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  2140  Eastman  Avenue, 
Suite  100.  Ventura,  California  93003 
(805/844-1766). 

P0«  FURTHER  mFORMATKM  COHTACT:  Mr. 
Craig  Faanes,  Field  Supervisor  at  the 
above  address  oral  805/644-1766. 

SUPPUMENTARY  MFOflMATKM: 
Backgyuiuid 

The  flat-tailed  homed  lizard  was 
originally  described  as  .4jJota  M'callii,  a 
monotypic  genus  (Hallowell  1852  in 
Johnson  and  Spicer  1985).  The  holotype 
was  taken  bom  the  western  Sonoran 
desert  between  Camp  Yuma  and 
Vallecito.  Girard  (1858  as  cited  by 
Bryant  1911)  rejected  the  name  Anota  in 
favor  of  DolJosaurus,  and  included  two 
other  species  in  this  genus.  Cope  (1866 
as  cited  by  Johnson  and  Spicer  1985) 
changed  the  name  to  Phrynosowa 
macallu.  Cope  (1900  as  cited  by  Johnson 
and  Spicer  1985)  later  returned  the 
species  to  the  genus  Anota,  along  with 
other  species  of  homed  lizards.  Bryant 
(1911)  removed  the  other  species  from 
this  g«ius,  again  leaving  the  flat-tailed 
homed  lizard  in  the  monotypic  genus 
Anota.  Norris  and  Lowe  (1951  as  cited 
by  Johnson  and  Spicer  1985)  placed  the 
species  in  the  genus  Phrynosoma,  again 
with  other  species  of  homed  lizards. 
Funk  (1981)  clarified  the  spelling  of  the 
specific  epithet  as  mcallii. 

The  flat-tailed  homed  lizard  is  a 
small,  cryptically  colored  \guanid  lizard 
that  is  restricted  to  flats  and  valleys  of 
the  westem  Sonoran  desert.  It  has  the 
typically  flattened  body  shape  of  homed 
lizards>  a  dark  mid-vertebral  stripe,  a 
somewhat  flattened  tail,  relatively  long 
head  spines  or  homs,  and  two  rows  of 
fiinged  scales  on  each  side  of  the  body. 
Dorsally.  the  fiat-tailed  homed  hzard  is 
pale  gray  to  light  msty  brown;  the 
animal's  ventral  surface  is  white  and 
unmarked.  Maximum  length,  excluding 
the  tail,  is  about  3.2  inches  (Stebbins 
1985). 

The  range  of  Ae  flat-tailed  homed 
lizard  inchides  the  Coachella  Valley  in 
Riverside  County,  California;  the 
Imperial  and  Borrego  Valleys  in 
Imperial  and  extreme  eastem  San  Diego 
Coxmties,  California;  northeastern  Baja 


Cahfomia  Norte  east  olihe  Sierra  de 
Juarez,  Mexico;  south  of  the  Gila  River 
and  west  of  the  Gila  and  Tinajas  Altas 
Mountains  in  YtmM  County,  Arizona; 
and  north  Mid  west  of  Bahia  de  San 
Jorge  in  northwestern  Senora,  Mexico 
(Jrfmson  and  Spicer  1985,  Rorabaugh  et 
al.  1987.  Stebbins  1985,  and  Turner  and 
Medica  1982).  Within  this  range,  the 
fiat-tailed  homed  lizard  typically 
occupies  sandy,  desert  flatlands  with 
sparse  vegetation  and  low  plant  species 
diversity,  but  it  is  occasionally  found  in 
low  hills  or  areas  covered  with  small 
pebbles  or  desert  pavement.  Habitat 
with  the  greatest  relative  densities  of 
fiat-tailed  homed  lizards  is 
characterized  by  surface  soils  containing 
some  loose  or  windblown  sand,  but  this 
species  rarely  occurs  in  dunes 
(Rorabaugh  et  al.  1987.  Turner  et  al. 
1980b). 

Tumer  and  Medica  (1982)  identified 
four  areas  of  optimal  habitat  in 
Cahfomia  where  flat-tailed  homed 
lizard  relative  abundance  indexes  were 
relatively  high.  Three  of  those  are 
located  entirely  within  Imperial  County, 
including  southem  East  Mesa, 
southeastern  Yuha  Desert,  and  the 
Superstition  Mountain  area;  and  the 
fourth  is  located  primarily  within 
eastem  San  Di^go  County  in  the  vicinity 
of  Benson  Dry  Lake  near  Ocotillo  Wells. 
In  Arizona,  an  area  southeast  of  Yuma 
also  registered  a  relatively  high 
abundance  index  (Rorabaugh  et  al. 
1987). 

About  29  percent  of  the  lizard's 
historic  range  is  in  Mexico,  but  its 
distribution  is  not  well  known  there.  In 
Baja  California  Norte,  flat-tailed  homed 
lizards  have  been  collected  near  the 
Intemational  Bo»indary.  near  Laguna 
Salada,  and  Mexicali,  but  its 
distribution  is  limited  by  ext^isive 
agriculture  that  extends  from  MexicaK 
to  the  Colorado  River  and  by  the 
wetland  and  riparian  commimitiesof 
the  Colorado  River  Delta,  the  Rio  Hardy, 
and  Laguna  Salada.  South  and  east  of 
San  Luis,  Sonora,  and  extending  to  the 
Gulf  of  California  is  a  broad  sandy  plain 
that  is  similar  to  and  contiguous  with 
flat-tailed  homed  hzard  habitat  in 
Arizona.  Records  for  the  species  exist 
from  this  area  and  at  sandy  flats  near 
Puerto  Penasco.  Between  these  two 
areas  is  a  region  dominated  by  the  large 
dune  system  of  the  Gran  Desierto  and 
volcanic  or  montane  terrain  in  the  Sierra 
Pinacate  re^n,  an  area  bom  which  few 
locality  records  exist,  and  which 
probably  has  limited  and  patchy  habitat 
for  flat-tailed  homed  lizards  (Gonzalez- 
RomOTO  and  Alvarez^Iardenas  1989, 
Johnson  and  Spicer  1S85). 

In  California,  remaining  habitat  is 
primarily  administered  by  the  Bureau  of 


Land  Management  (43.4  percent), 
private  landholders  (42.2  percent), 
Department  of  Ae  Navy  (6.9  percent), 
and  Cakfwnia  Department  of  Parks  md 
Recreation  {SM  percent)  (Bolster  and 
Nicol  1989).  In  Arizona,  land  supportini; 
the  species  is  administered  by  the 
Bureau  of  Reclamation,  Bureau  of  Lasid 
Management,  Department  of  the  Air 
Fofce,  State  of  Arizona,  and  private 
individuals. 

The  Service  included  P.  mcaliii  as  a 
eatery  2  candidate  for  hsting  in  its 
original  Review  of  Vertdirate  Wildlife, 
pubhshed  in  the  Federal  Register  of 
December  30, 1982  (47  FR  58454). 
Category  2  species  are  those  for  vdudi 
data  in  the  Service's  possession  indicate 
listing  may  be  appropriate,  but  for 
which  additional  biological  information 
is  needed  to  support  a  proposed  mle. 
This  species  was  again  included  in 
category  2  in  the  Service's  revised 
Vert(rf)rate  Notice  of  Rex'iew  of 
September  18,  1985  (50  FR  37958). 
Subsequwitly,  the  status  of  the  flat-    . 
tailed  homed  lizard  was  elevated  to 
category  1  on  January  6. 1989  (54  FR 
554)  as  new  data  on  this  species  became 
available  (Carlson  and  Maybew  1988; 
Olech,  undated;  Rorabaugh  1967). 
Substantial  information  supporting  the 
biological  apjMopriateness  of  this 
propcKed  rule  now  exists  (Bolster  and 
Nichol  1989,  Bureau  of  LAtd 
Management  1991). 

Summary  of  Factors  AfTectiog  the 
Species 

SectifHi  4  of  the  Endangered  Species 
Act  (16  U.S.C  1533  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listii^ 
provisions  of  the  Act  s^  forth  the 
procedures  for  adding  spedes  to  the 
Federal  list.  A  species  may  be 
determined  to  be  «i  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  flat-tailed  homed 
lizard  [Phrynoioma  mcallii)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range. 

Human  impacts  have  resulted  in  the 
loss  of  roughly  34  percent  of  the  historic 
flat-tailed  horned  lizard  habitat,  in 
California's  Imperial  and  Coachella 
Valleys,  a  large  portion  of  the  flat-tailed 
homed  lizard's  habitat  has  been 
converted  to  urban  or  agricultural  use  or 
was  flooded  by  the  filling  of  the  Saltan 
Sea  from  1905  to  1907  (Johnson  and 
Spicer  1985.  Rado  1981).  The  precise 
extent  of  this  hzard 's  historic  habitat 
cannot  be  quantified,  because  filling  of 
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the  Salton  Sea  and  much  of  the 
agricultural  development  predates  most 
collections  of  flat-tailed  homed  lizards. 
However,  assuming  that  the  flat-tailed 
homed  lizard  was  well  distributed 
within  the  areas  of  the  Imperial  Valley 
that  are  now  occupied  by  agriculture, 
urban  development,  and  the  Salton  Sea, 
about  40  percent  of  the  flat-tailed 
homed  lizard's  habitat  in  Califomia  has 
been  converted  to  other  uses  and  no 
longer  supports  this  species. 
Approximately  23  to  27  percent  of  the 
historic  habitat  in  Arizona  has  been  lost 
due  to  human  uses  {J.  Rorabaugh,  U.S. 
Fish  and  Wildlife  Service,  pers.  comm., 
1988).  In  Mexico,  no  estimates  of  habitat 
loss  are  available,  but  in  Sonora  less 
than  10  percent  of  the  habitat  has  been 
converted  to  agriculture,  urban,  or  other 
uses.  Most  of  the  impacts  in  Sonora  are 
confined  to  the  San  Luis  Valley.  In  Baja 
Califomia  Norte,  Mexico,  considerable 
habitat  loss  has  occurred  primarily  in 
the  Mexicali  Valley  where  urban  and 
agricultural  development  extends  from 
Mexicali  to  the  Colorado  River. 

Ninety-five  percent  of  the  remaining 
optimal  habitat  in  Califomia  is 
threatened  by  one  or  more  impacts 
including  agricultural  and  urban 
development,  off-highway  vehicle  use, 
geothermal  development,  sand  and 
gravel  op)erations,  military  maneuvers, 
and  construction  of  roads  and  utility 
corridors  (Carlson  and  Mayhew  1988). 
Urban  growth  is  an  important 
component  of  these  threats.  The  1990 
human  population  estimate  for  the 
Coachella  Valley  was  227,000,  which 
includes  the  Pabn  Springs  metropolitan 
area  and  the  northem  portion  of  the  flat- 
tailed  homed  lizard's  range.  The 
Coachella  Valley  Association  of 
Governments  (Lester  Cleveland,  pers. 
comm.,  1993)  projects  that  by  the  year 
2010  over  497,000  people  will  reside  in 
the  Coachella  Valley,  plus  165,000  to 
200.000  seasonal  residents.  In  1989,  the 
population  of  Imperial  County  was 
116.000.  The  cities  of  El  Centro. 
Imperial,  and  Calexico  all  grew  by  about 
one-third  between  1980  and  1989 
(Bureau  of  Reclamation  1991).  In 
addition  to  urban  growth,  a  number  of 
proposed  projects  threaten  flat-tailed 
homed  lizard  habitat  in  Califomia. 
including  a  planned  prison,  waste 
disposal  sites,  utility  corridors! 
groundwater  recharge  projects,  canal 
constmction,  and  road  constmction 
associated  with  all  the  above.  Gold 
mining  and  pesticide  spraying  are  also 
potential  threats  (Bolster  and  Nicol 
1989). 

Of  the  remaining  habitat  in  Arizona, 
36  percent  is  threatened  by  various 
human  impacts  (Johnson  and  Spicer 
1985).  The  Marine  Corps  Air  Station  at 


Yuma  is  proposing  to  locate  a  large 
munitions  storage  facility  in  flat-tailed 
homed  Hzard  habitat.  The  communities 
of  San  Luis,  Yuma,  and  The  Foothills 
are  expanding  into  the  habitat  of  this 
species.  Agricultural  development  and 
road  construction  continues  to  expand 
from  the  South  Gila,  Yuma,  and  San 
Luis  valleys  to  the  south  and  east  to 
adjacent  upland  areas  occupied  by  flat- 
tailed  homed  lizards  (Johnson  and 
Spicer  1985,  Tumer  et  al.  1980a).  A 
sewage  sludge  disposal  site.  State  of 
Arizona  prison  facility,  groundwater 
well  field,  and  a  desalinization  sludge 
disposal  site  have  been  recently 
constmcted  in  flat-tailed  homed  lizard 
habitat  southeast  of  Yuma.  A  landfill 
and  a  new  highway  to  connect  San  Luis 
and  The  Foothills  are  also  proposed.  In 
addition,  the  Marine  Corps  Air  Station 
conducts  limited  ground  maneuvers  at 
the  southwest  end  of  the  Barry 
Gcldwater  Range,  and  the  U.S.  Border 
Patrol  patrols  this  area  intensively  and 
often  travels  off-road  to  follow  tracks 
and  intercept  illegal  aliens  (C.  Bates, 
Marine  Corps  Air  Station,  pers.  comm., 
1992). 

Activities  that  adversely  affect  the 
lizard  and  its  habitat  in  the  United 
States  also  occur  in  Mexico,  albeit  to  a 
lesser  degree.  Cooperative  farms  or 
ejidos,  geothermal  development, 
groundwater  pumping,  sand  and  gravel 
removal,  and  off-highway  vehicle 
activity  have  contributed  to  habitat 
destmction  or  degradation  in  Mexico. 
Johnson  and  Spicer  (1985)  estimated  66 
and  14  percent  of  the  remaining  habitat 
in  Baja  Califomia  Norte  and  Sonora, 
respectively,  were  threatened  with 
destruction. 

The  flat-tailed  homed  lizard  has 
usually  been  described  as  uncommon  or 
rare  (Klauber  1932,  Tumer  and  Medica 
1982,  Tumer  et  al.  1980b,  Rorabaugh  et 
al.  1987).  However,  evidence  suggests  it 
was  once  more  abundant.  In  the  early 
1960's  this  species  was  one  of  the  most 
common  lizards  along  Highway  78  in 
East  Mesa,  Imperial  County,  Califomia 
(Carlson  and  Mayhew  1988,  Mayhew 
1965).  However,  this  area  was  identified 
as  supporting  low  densities  of  flat-tailed 
homed  lizards  during  more  recent 
surveys  (Tumer  and  Medica  1982). 
Norris  (1949)  speculated  the  species  was 
fairly  common  in  an  area  of  the 
Coachella  Valley  where,  currently,  flat- 
tailed  homed  lizards  occur  in  low 
densities  (Barrows  1986,  Tumer  et  al 
1980b). 

Declining  relative  abundance  indexes 
have  been  documented  at  one  of  the 
four  flat-tailed  homed  lizard  optimal 
habitat  areas  in  Califomia— the  Yuba 
Desert  (Bureau  of  Land  Management 
1991;  Gavin  Wright,  Bureau  of  Land 


Management,  pers.  comm.,  1993). 
Relative  abundance  is  stable  at  two 
other  areas  in  Califomia,  but  data  are 
inadequate  to  evaluate  trends  at  the 
fourth  area  in  Califomia  and  in  those 
areas  in  Arizona.  Recreational  off- 
highway  vehicle  activity,  utility  corridor 
constmction,  sand  and  gravel 
extraction,  geothermal  development. 
Border  Patrol  activity,  and  highway 
maintenance  work  are  implicated  in  the 
declines  of  the  flat-tailed  homed  lizard 
(Bolster  and  Nicol  1989,  Bureau  of  Land 
Management  1991). 

The  Benson  Dry  Lake  area  was 
described  by  Turner  et  al.  (1980b)  as  the 
most  remarkable  of  the  four  optimal 
habitat  areas  in  Califomia.  This  area  is 
managed  by  Califomia  Department  of 
Parks  and  Recreation,  and  although  not 
subjected  to  many  of  the  impacts  that 
occur  on  Bureau  of  Land  Management 
lands,  it  is  located  within  the  Ocotillo 
Wells  State  Vehicular  Use  Area,  and  off- 
highway  vehicular  use  there  may  be 
responsible  for  observed  declines  in  flat- 
tailed  homed  lizards  (Bolster  and  Nicol 
1989).  Califomia  Department  of  Parks 
and  Recreation  is  in  the  process  of 
expanding  the  Ocotillo  Wells  State 
Vehicular  Use  Area  onto  an  additional 
45  square  miles  of  flat-tailed  homed 
lizard  habitat,  currently  under 
management  by  the  Bureau  of  Land 
Management  (Califomia  Department  of 
Parks  and  Recreation  1986;  K.  Nicol, 
Cahfomia  Department  of  Fish  and 
Game.  pers.  comm..  1992). 

Habitat  loss  and  other  impacts  have 
caused  fitigmentation  of  this  species' 
distribution.  Agricultural  and  urban 
development  in  the  Imperial  Valley 
have  isolated  populations  in  East  Mesa 
from  those  west  of  the  Salton  Sea,  in  the 
Yuba  Desert,  and  in  the  Superstition 
Mountain  area.  Flat-tailed  homed 
lizards  in  the  Coachella  Valley  may  be 
geographically  isolated  from  lizards  in 
the  Imperial  Valley  because  of  the  filling 
of  the  Salton  Sea  and  conversion  of 
habitat  to  croplands  (Tumer  et  al. 
1980b).  The  All  American  and 
Coachella  Canals  are  likely  barriers  to 
movement,  and  major  highways  such  as 
Interstate  8  in  Imperial  County  and 
Interstate  10  in  Riverside  County  further 
fragment  populations.  The  importance 
of  habitat  fragmentation  in  determining 
the  status  of  this  species  is  linked  to  the 
insular  properties  of  isolated 
populations  (Shafer  1990). 
Fragmentation  creates  isolated 
populations  that,  because  of  reduced 
population  size,  have  an  increased 
probability  of  extirpation  (Wilcox  and 
Murphy  1985).  Once  a  local  population 
is  extirpated,  recolonization  of  that  area 
by  individuals  ft^m  adjacent 
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populations  is  rendered  unlikely  due  to 
its  isolation  (Frankel  and  Soule  1981). 

B.  Overutilization  for  Convnercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Horned  lizards  have  been  popular  in 
the  pet  trade  for  many  years,  but 
generally  do  poorly  in  captivity 
(Stebbins  1985).  The  extent  to  which 
this  factor  has  contributed  to  the  decline 
of  the  flat-tailed  homed  lizard  is 
unknown.  The  cryptic  nature  of  this 
species  makes  it  difficult  to  find, 
thereby  ehminating  collection  as  a 
major  factor  in  this  species'  decline 
(Bolster  and  Nicol  1989). 

C.  Disease  or  Predation 

Parasitism  by  nematodes  and  red 
mites  has  been  observed  in  some  flat- 
tailed  homed  lizards  (Norris  1949),  but 
this  is  not  believed  to  be  a  threat  to  the 
species  (Bolster  and  Nicol  1989).  Bolster 
and  Nicol  (1989)  suggested  that 
predation  of  flat-tailed  homed  lizards 
near  agricultural  areas  and  urban  areas 
may  be  elevated  because  of  the  presence 
of  house  cats  in  urban  areas  and  the 
abundance  of  loggerhead  shrikes  and 
other  predatory  birds  in  croplands. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  States  of  Califomia  and  Arizona 
prohibit  the  collection  of  flat-tailed 
homed  lizards  except  by  permit. 
Arizona  has  further  designated  the  flat- 
tailed  homed  lizard  as  a  threatened 
species,  which  includes  "species  or 
subspecies  whose  continued  presence  in 
Arizona  could  be  in  jeopardy  in  the  near 
future.  Serious  threats  have  been 
identified  and  populations  are  (a)  lower 
than  they  were  historically  or  (b) 
extremely  local  and  small"  (Arizona 
Game  and  Fish  Department  1988). 
Nevertheless,  no  State  regulations 
protect  the  habitat  of  this  species.  State 
listing  in  Arizona  has  no  regulatory 
requirements,  but  is  used  as  a  planning 
aid  to  prevent  further  population 
declines. 

In  Califomia,  the  flat-tailed  homed 
lizard  occurs  in  several  special 
management  areas  where  it  receives 
varying  levels  of  protection.  The  Bureau 
of  Land  Management  has  designated 
three  Areas  of  Critical  Environmental 
Concern  (ACEC)  for  protective 
management  of  the  flat-tailed  homed 
lizard  and  its  habitat.  These  include  the 
East  Mesa,  Yuha  Desert,  and  West  Mesa 
(Superstition  Mountain  area)  ACECs. 
The  East  Mesa  and  Yuha  Desert  ACECs 
also  fall  within  the  boundaries  of 
wildlife  habitat  areas  that  require 
preparation  of  habitat  management 
plans  to  address  protection  of  special 


status  species,  such  as  the  flat-tailed 
homed  lizard.  This  species  also  occurs 
within  the  boundaries  of  the  San 
Sebastian  Marsh  ACEC  and  two 
wildemess  study  areas  (WSAs):  The 
North  Algodones  Dunes  and  South 
Algodones  Dunes  WSAs.  In  eastern  San 
Diego  County,  the  flat-tailed  homed 
lizard  occurs  within  the  boundaries  of 
Anza  Borrego  Desert  State  Park  where 
resource  protection  is  a  high  priority.  In 
Riverside  County,  the  flat-tailed  homed 
lizard  occurs  at  the  Coachella  Valley 
Preserve,  an  area  managed  jointly  by  the 
Bureau  of  Land  Management,  Fish  and 
Wildlife  Service,  Califomia  Department 
of  Fish  and  Game,  and  The  Naturd 
Conservancy  for  the  preservation  of  the 
Coachella  Valley  fringe-toed  lizard,  a 
federally  listed  threatened  species. 

The  ACEC  and  wildlife  habitat  area 
designations  by  the  Bureau  of  Land 
Management  have  had  limited  success 
in  protecting  flat-tailed  homed  lizard 
habitat.  ACEC  management  goals 
include  a  provision  to:  "Provide  for 
other  uses  in  the  designated  areas 
compatible  with  the  protection  and 
enhancement  of  the  significant  natural 
and  cultural  resources"  (Bureau  of  Land 
Management  1980).  Although 
management  prescriptions  for  the 
ACECs  include  measures  such  as 
restricting  off-highway  vehicle  use,  a 
variety  of  human  uses  are  allowed  and 
the  relative  abundance  of  the  flat-tailed 
homed  lizard  has  declined  in  the  Yuha 
Desert  ACEC  (Bureau  of  Land 
Management  1991;  Gavin  Wright,  pers. 
comm..  1993). 

The  two  WSAs  in  the  Algodones 
Dunes  are  managed  by  the  Bureau  of 
Land  Management  under  "interim 
management  poUcy  guidelines"  that 
require  these  areas  be  managed  "so  as 
not  to  impair  the  suitability  of  such 
areas  for  preservation  as  wildemess" 
(Section  603(c),  Federal  Land  Policy 
Management  Act  of  1976 — 43  U.S.C. 
1782(c)).  Limited  habitat  for  the  flat- 
tailed  homed  lizard  exists  in  these  two 
wildemess  study  areas,  with  the  species 
probably  afforded  some  protection  by 
these  designations.  The  flat-tailed 
homed  lizard  is  not  well  represented  or 
abundant  in  either  Anza  Borrego  Desert 
State  Park  or  the  Coachella  Valley 
Preserve  (Turner  et  al.  1980b).  Habitat 
in  these  areas  is  relatively  well 
protected  from  human-caused  impacts. 
Although  human  activities  are 
regulated,  habitat  degradation  and 
population  declines  continue. 

In  Arizona,  the  flat-tailed  homed 
lizard  occurs  within  the  boundaries  of 
the  Gran  Desierto  Dunes  ACEC  The 
Yuma  Desert  habitat  management  plan 
addresses  protection  of  most  flat-tailed 
homed  lizard  habitat  on  the  Barry 


Goldwater  Range.  Implementation  of 
management  prescriptions  in  these  areas 
is  complicated  due  to  joint  management 
by  the  Bureau  of  Land  Management  and 
the  Department  of  the  Air  Force. 

In  Sonora,  Mexico,  the  species  occurs 
within  the  P^nacate  Protective  Zone,  an 
area  administered  by  the  Mexican 
government,  and  with  use  restrictions 
similar  to  a  National  Park  in  the  United 
States.  However,  the  boundaries  of  this 
area  are  not  well  established, 
enforcement  of  regulations  is  minimal, 
and  the  distribution  and  abundance  of 
the  flat-tailed  homed  lizard  is  not  well 
known  in  this  area.  The  Pinacate 
Protective  Zone  is  primarily  a  volcanic 
zone  that  contains  limited  habitat  for 
flat-tailed  homed  lizards  (C  Wilson, 
Organ  Pipe  National  Monument, 
Arizona,  pers.  comm.,  1992;  Johnson 
and  Spicer  1985). 

_E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  Califomia  Department  of  Food 
and  Agriculture  has  sprayed  pesticides 
in  flat-tailed  homed  lizard  habitat  in 
East  Mesa  and  the  Yuha  Desert  to 
control  the  beet  leaftiopper  (CircuUfer 
tenellus),  an  agricultural  pest.  The 
extent  of  pesticide  treatment  varies 
annually  depending  upon  the  predicted 
severity  of  the  infestation,  but  treatment 
of  any  one  area  generally  occurs  every 
3  to  5  years  (Califomia  Department  of 
Food  and  Agriculture  1991).  Pesticide 
treatments  in  East  Mesa  and  the  Yuha 
Desert  have  occurred  over  a  period  of 
more  than  30  years  and  have  consisted 
of  aerial  spraying  of  DDT  mixed  with 
diesel  oil,  and  in  later  years,  aerial 
application  of  malathion  (Bolster  and 
Nicol  1989).  These  pesticide  treatments 
may  contribute  to  the  observed  decline 
of  the  flat-tailed  homed  lizard, 
particularly  in  East  Mesa  (Bolster  and 
Nicol  1989,  Edwards  1979,  Olech  1984, 
Carlson  and  Mayliew  1988,  Rado  1981). 
Populations  of  the  blunt-nosed  leopard 
lizard  (Gambelia  silus),  a  federally  listed 
threatened  species  of  the  San  Joaquin 
Valley  in  California  have  declined  due 
to  pesticide  applications  (Snow  1972). 
Of  particular  concem  is  the  effect  aerial 
pesticide  application  may  have  on 
harvester  ants,  which  are  the  primary 
prey  item  of  the  flat-tailed  homed  lizard 
from  May  through  July  (Carlson  and 
Mayhew  1988,  Muth  and  Fisher  1991, 
Turner  and  Medica  1982).  Pesticide  drift 
from  croplands  may  also  adversely 
affect  flat-tailed  homed  lizards  in 
adjacent  desert  lands  (Bolster  and  Nicol 
1989).  Recently  proposed  changes  in  the 
beet  leafhopper  control  program  may 
reduce  impacts  to  the  flat-tailed  homed 
hzard  and  its  prey  base  (Califomia 
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Departineat  of  Food  and  Agriculture 

1991). 

Precipitation  has  been  correlated  with 
insect  abundance  and  lizard  densities 
(Mayhew  1965,  Pianka  1986,  Wisdom 
1991.  Turner  et  al.  1982).  Within  the 
range  of  the  flat-tailed  homed  lizard, 
rainfall,  particularly  summer  rainfall,  is 
highly  unpredictable  both  temporally 
and  spatially  (Turner  and  Brown  1982). 
Localized  areas  may  experience  long- 
term  drought,  which,  in  turn,  may  result 
in  decreased  local  lizard  populations. 
Because  of  the  fragmented  distribution 
of  the  flat-tailed  homed  lizard,  this 
unpredictability  in  precipitation 
increases  the  chance  of  localized 
extirpations. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  to  this 
species.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  flat-tailed 
homed  lizard  as  threatened.  The  Act 
states  that  the  term  "threatened  species" 
means  any  species  likely  to  become  an 
endangered  sp>ecies  within  the 
foreseeable  future.  The  Act  defines  an 
"endangered  species"  as  or>e  that  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range.  Much  of 
the  habitat  of  this  species  has  been  lost, 
fragmented,  or  degraded  by  human  use, 
and  relative  densities  of  this  lizard  have 
declined  in  at  least  (»ie  of  five  optimal 
habitat  areas.  In  addition,  current 
regulatory  mechanisms  and  special 
management  actions  by  the  Bureau  of 
Land  Management  and  others  have  been 
inadequate  in  stemming  habitat  loss  or 
reversing  these  declines.  However,  flat- 
tailed  homed  lizard  relative  abundance 
is  apparently  stable  in  two  optimal 
habitat  areas  in  California,  and  although 
relative  abundance  trend  data  does  not 
exist  for  Arizona,  the  habitat  in  Arizona 
is  less  threatened  than  in  California,  and 
tlireats  are  minimal  in  much  of  Sonora. 
The  Service,  therefore,  believes  the  flat- 
tailed  homed  lizard  meets  the  definition 
of  a  threatened  species  under  the 
Endangered  Species  Act. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  pmdent  and  determinable,  the 
Secretary  designate  any  habitat  of  a 
species  that  is  considered  to  be  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Furthermore,  the  Service  is 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  after  taking  into 
consideration  the  economic  and  other 
relevant  impacts  of  specifying  an  area  as 
critical  habitat  (16  U.S.C  1533(b)(2)). 


The  Service  &nds  that  proposing  critical 
habitat  for  the  Qat-tailed  homed  lizard 
is  not  determinable  at  this  time. 
Designation  of  critical  habitat  must  take 
into  account  the  economic  impact  of 
specifying  particular  areas  as  critical 
hiabitat.  The  data  to  evaluate  economic 
impacts  resulting  fnxn  such  designation 
are  not  currently  available.  In  addition, 
although  Bve  areas  of  optimal  habitat 
have  bem  identified  (which  could  be 
appropriate  as  critical  habitat),  the  data 
necessary  to  define  boundaries  are,  in 
some  cases,  dated  particularly  in  the 
case  of  the  Benson  Dry  Lake  area.  In 
Arizona,  data  are  lacking  to  cleariy 
definenn  eastern  boundary  of  any 
proposed  critical  habitat  there.  A  delay 
in  the  proposed  listing  of  the  species  to 
gather  additional  information  and 
perform  analyses  would  not  serve  the 
needs  of  this  species.  The  Service  wll 
continue  to  gather  information  on  the 
flat-tailed  homed  lizard  and  will 
publish  a  determination  on  the 
desigitation  of  critical  habitat  at  a  later 
date. 

Available  Conservation  Measures 

Conservation  measures  for  species 
listed  as  endangered  or  threatened 
under  the  Act  include  recognition, 
recovery  acticms.  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  county,  and  private  agencies; 
groups;  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
coopiwation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  prior  to  listing,  conditions 
permitting.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  impleotenting 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat  If  a  species 
is  listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeojwrdize  the 


continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  afliect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agencies  likely  to  be  affected 
by  this  proposal  to  list  the  flat-tailed 
homed  lizard  include  the  Bureau  of 
Land  Management,  which  administers 
most  of  the  habitat  in  California.  Bureau 
of  Reclamation,  Border  Patrol,  and 
Departments  of  the  Air  Force  and  Navy. 

The  Department  of  the  Navy  manages 
several  withdrawn  parcels  in  the 
Imperial  Valley,  including  lands  in  the 
Superstition  Mountain  area,  southwest 
end  of  the  Salton  Sea,  and  East  Mesa. 
Luke  Air  Force  Base  and  the  Bureau  of 
Land  Management  jointly  manage  flat- 
tailed  homed  lizard  habitat  on  the  Barry 
Goldwater  Range  in  Arizona.  The 
Marine  Corpis  Air  Station  at  Yuma  uses 
the  western  portion  of  the  Barry 
Goldwater  Range  where  the  flat-tailed 
hwried  lizard  occurs.  The  Bureau  of 
Reclamation  administers  much  of  the 
habitat  in  Arizona  west  of  the  Barry 
Goldwater  Rai>ge,  as  well  as  scattered 
parcels  in  the  Imperial  and  Coachella 
Valleys.  Most  of  these  lands  are 
managed  jointly  with  the  Bureau  of 
Land  Management.  The  Border  Patrol 
does  not  adbrninister  any  Federal  lands, 
but  carries  put  patrol  and  enforcement 
activities  on  lands  along  the 
international  border  in  both  California 
and  Arizona. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (including 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect;  or  attempt 
any  such  conduct),  import  or  export, 
transport  in  interstate  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  ccmservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  pnAiibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22, 17.23.  and  17.32.  Such 
permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
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otherwise  lawful  activities.  For 
threatened  species,  there  are  also 
permits  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act.  Requests  for  copies  of  the 
regulations  and  inquiries  regarding 
them  may  be  addressed  to  the  OfBce  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  432,  Arlington,  Virginia 
22203-3507,  (703)  358-2104. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  firom  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  conmients  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof!  to  the  flat-tailed 
homed  lizard; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  for  the  flat-tailed  homed  lizard 
as  provided  by  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
dmsity  of  the  flat-tailed  homed  lizard; 
and 


(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  flat-tailed  homed  lizard. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
conaments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to 
adoption  of  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  bearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Sudi 
requests  must  be  made  in  writing  and 
addressed  to  the  Fish  and  Wildlife 
Service  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
PoUcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  48244). 
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A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  (see  ADDRESSES  section). 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

Part  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority- 16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  9»- 
625, 100  Stat  3500.  unless  otherMrise  noted. 

2.  Section  17.1i;h)  is  amended  by 
adding  the  following  in  alphabetical 
order  under  "Rept;l->"  to  the  List  of 
Endangered  and  Thrv;i:iined  Wildlife  to 
read  as  follows: 


f  17.1 1    Endangered  and  th 
wIMItfa. 


(h)* 


Species 


Common 
name 


Scientific  name 


Historic  range 


Veftet)rate  popu- 
lation where  erv 
dangered  or  threat- 
er)ed 


Status 


Wtien  listed 


Critical 
hat>ltat 


Special 
rules 


Reptiles 


Uzard.  flat-    Phrynosoma  mcallH    U.SA.  (CA,  AZ), 
tailed  Mexico. 

iKxned. 


Entire T 


NA 


NA 


Dated:  November  8, 1993. 
Uchard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc  93-29102  Filed  11-26-93;  8:45  am) 
BtUJNQ  COOt4910-66-P 


50  CFR  Part  17 
RtN  1018-AC14 

Endangered  and  Threatened  Wildlile 
and  Plants;  Proposed  Reclassification 
of  the  Plant  Eryngium  constancei 
(Loch  Lomond  Coyote-thistle)  From 
Endangered  to  Threatened  Status 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Proposed  mle. 


summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  reclassify 
Erynffum  constancei  (Loch  Lomond 
coyote-thistle)  from  endangered  to 
threatened  status.  This  action  is 
proposed  due  to  substantial 
improvement  in  the  status  of  this 
species.  The  only  known  location  of  this 
plant  is  now  owned  by  the  California 
Department  of  Fish  and  Game  and, 
therefore,  its  habitat  is  largely  protected 
from  dredging  and  c^  road  vehicle 
traffic,  the  primary  threats  that 
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prompted  emergency  listing  of  the 
species  in  1985.  The  plant  is  still 
threatened  by  occasional  fence 
vandalism  and  vehicle  trespass,  logging 
and  development  within  \hB  lake 
watershed,  and  the  risk  of  extirpation  of 
the  single  population  by  chance  events. 
This  rule  is  proposed  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  and  is  based  on  a 
thorough  review  of  all  available  data. 
The  proposed  change  in  classification 
reflects  an  improvement  in  status  and 
will  not  significantly  alter  the  protection 
of  this  species  under  the  Act  The 
Service  seeks  data  and  comments  u^m 
the  pubHc  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  28, 
1994.  Public  hearing  requests  must  be 
received  by  January  13,  1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Sacramento 
Field  Office.  U.S.  Fish  and  Wildlife 
Ser^-ice,  2800  Cottage  Way,  room  E- 
1803.  Sacramento,  California  95825- 
1846.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  RiRTHER  INFORMATJOM  CONTACT:  Jan 
Knight  (see  ADDRESSES  section)  at  916/ 
978-1866. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Eryngium  constancei  (Loch  Lomond 
coyote-thistle),  a  perennial  herb  of  the 
parsley  fomily  (Apiaceae),  annually 
produces  slender,  weak  scapes  (leafless 
flowering  stalks)  up  to  30  centimeters 
(cm)  (12  inches  (in))  in  height  from  its 
over-wintering  rootstock  (Sheikh  1983). 
The  basal  leaves,  divided  by  septa 
(internal  partitions),  range  from  10  to  20 
cm  (4  to  8  in)  in  length.  Slender 
petioles,  8  to  12  cm  (3  to  5  in)  in  length 
and  usually  longer  than  the  leaf  blade, 
bear  diminutive  spines.  A  dense 
"down"  of  minute  hairs,  unique  to  E. 
constancei,  covers  the  leaves  and 
especially  the  scapes.  This  character 
and  the  species'  sparse  flowers 
distinguish  E.  constancei  from  its 
closest  relative,  E.  aristulatum  var. 
aristulatum.  and  all  other  species  of 
western  North  American  Eryngium 
(Sheikh  1983). 

Eryngium  constancei  was  first 
collected  by  Robert  Hoover  in  1941  from 
the  vernal  lake  near  the  community  of 
Loch  Lomond  in  southern  Lake  County, 
California.  M.  Yusuf  Sheikh  and  Lincoln 
Constance  recollected  the  plant  in  1973. 
Later  Sheikh  (1983)  described  E. 
constancei  along  with  two  other 
Eryngium  taxa.  Sheikh,  as  part  of  his 


doctoral  study  completed  in  1978. 
intensively  searched  for  and  failed  to 
discover  additional  popul^ons  of  the 
plant  at  other  Iccalities.  Subsequent 
searches  made  in  1984  by  two  botanists 
employed  by  the  State  of  California  did 
not  reveal  any  new  populations  of  the 
plant. 

In  1984,  the  owner  of  the  species' 
habitat  dredged  and  filled  about  15 
percent  of  the  lakebed,  and  planned 
similar  action  for  the  rest  of  the  laka  At 
that  time,  E.  constancei  habitat  was  also 
threatened  by  off-road  vehicles  and 
hikers,  highway  maintenance,  and  trash 
dumping.  The  Service  was  also 
concerned  that  an  existing  ditch  that 
emptied  into  Cole  Creek  from  the  center 
of  the  lake  might  allow  the  escape  of 
water  needed  to  maintain  high  habitat 
quality. 

The  portion  of  the  lakebed  dredged 
and  filled  in  1984  was  graded  and 
reseeded  with  Eryngium  constancei  in 
late  1985.  By  1992  E.  constancei  was 
firmly  reestablished  in  this  area  (Ann 
Howald,  California  Department  of  Fish 
and  Game,  f>ers.  comm..  1992).  The  3- 
hectare  (ha)  (7-acre)  vernal  lake  and  an 
additional  0.4  ha  (1  acre)  of  land 
surrounding  the  lake  were  purchased  by 
the  California  Department  of  Fish  and 
Game  (CDFG)  in  1988.  A  spUt-rail  fence 
was  constructed  in  1989  with  funds 
provided  by  the  Service  through  section 
6  of  the  Act.  Vandals  removed  some 
rails  from  the  fence  in  1992,  allowing 
motorcycle  access  to  the  lake.  The  fwice 
was  repaired  later  in  the  same  year,  and 
the  rails  were  wired  to  the  fenceposts  to 
discourage  further  vandalism. 

The  Service  published  an  emergency 
rule  listing  E.  constancei  an  endangered 
species  on  August  1, 1985  (50  FT? 
31187).  On  March  26, 1986,  the  Service 
proposed  E.  constancei  as  an 
endangered  species  (51  FR  10412)  prior 
to  the  expiration  of  the  emergency  rule 
on  March  29. 1986.  The  Service 
determined  E.  constancei  to  be 
endangered  with  the  publication  of  a 
final  rule  on  December  23, 1986  (51  FR 
45904). 

Summary  of  Factors  Affecting  the 

^pCClvS 

The  Service  proposes  to  reclassify 
Eryngium  constancei  from  endangered 
to  threatened  status.  Section  4  of  the 
Endangered  Species  Act  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
require  that  certain  factors  be 
considered  before  a  species  can  be 
listed,  reclassified,  or  delisted.  These 
factors  and  their  application  to 
Eryngium  constancei  Sheikh  (Loch 
Lomond  coyote-thistle)  are  as  follows: 


A.  The  Present  or  Threatened 
Destruction,  kiodification.  or 
Curtailment  of  Its  Habitat  or  Range 

The  predominant  threat  facing 
Eryngium  constancei  at  the  time  it  was 
listed  as  endangered  was  the 
landowner's  plan  to  dredge  and  fill  the 
lake.  This  threat  has  been  removed  by 
the  purchase  of  the  property  by  CDFG. 
The  fmcing  around  the  lake  has  greatly 
reduced  the  incidence  of  off-road 
vehicle  and  pedestrian  use  of  the 
lakebed.  The  fencing  is  not  likely  to  be 
completely  successful  in  excluding  off- 
road  vehicle  users,  however,  given  the 
Eroximity  of  the  lakebed  to  vacation 
omes  and  recreation  areas,  the 
convenimce  of  its  location  immediately 
adjacent  to  the  highway,  and  the  appeal 
of  the  open  lakebed,  which  is  unusual 
in  the  heavily  forested  region. 

At  the  time  of  listing,  highway 
maintenance  presented  an  occasional 
threat  to  Eryngium  constancei  habitat 
This  threat  has  been  diminished  by  the 
listing  of  the  species.  Because  the 
CaUfomia  Department  of  Transportation 
uses  funds  from  the  Federal  Highways 
Administration,  any  roadwork  that 
might  affect  the  plant  likely  would 
require  consultation  under  section  7  of 
the  Act 

No  appreciable  amount  of  trash  has 
been  dumped  in  the  lakebed  since  the 
fence  was  built  (Allan  Buckman,  CDFG. 
pers.  comm..  1992),  but  given  the 
proximity  of  the  site  to  the  highway, 
trash  dumping  could  occur  in  the 
future.  However,  the  amount  of 
dumping  likely  to  occur  does  not 
constitute  a  substantial  threat  to  the 
survival  and  recovery  of  Eryngium 
constancei. 

The  manmade  ditch  running  &x>m  the 
center  of  the  lake  to  Cole  Creek  in  the 
north  decreases  the  water  holding 
capacity  of  the  lake.  This  channel  could 
be  blocked  to  increase  the  storage 
capacity  of  the  lake.  However,  casual 
observations  suggest  that  the  population 
has  remained  stable,  and  such 
management  actions  have  not  been 
thought  to  be  necessary  (Allan 
Buckman.  pers.  comm..  1992). 

Another  threat  to  Eryngium 
constancei  habitat  is  development  on 
watershed  lands  to  the  west  and  south 
of  the  lake.  Changes  in  drainage  patterns 
caused  by  development  could  reduce 
the  flow  of  water  or  increase  the  amount 
of  sediment  carried  into  the  lake,  either 
of  which  would  have  detrimental  effects 
on  the  plant  habitat.  One  project  has 
been  approved  for  construction  within 
the  watershed  south  of  the  lake.  This 
project  includes  a  mini-storage  unit 
immediately  to  the  south  and  southwest 
of  the  lake,  and  commercial  storage 
units  further  south.  The  project  has  been 


Federal  Register  /  Vol.  58,  No.  227  /  Monday.  November  29.  1993  /  Proposed  Rules 


62631 


approved  on  condition  that  runoR  from 
the  site  be  directed  away  from  the  lake 
(Mark  Phillips.  Lake  County  Planning 
Department,  pers.  comm..  1992).  as 
recommended  by  CDFG.  Construction  of 
the  storage  unit  in  accordance  with 
permit  conditions  will  eliminate  the 
threat  from  runoff  from  this  project 
Operation  of  the  facility  is  likely. 
however,  to  increase  the  threats  to 
Eryngium  constancei  bom  pedestrian 
traffic  and  trash  dumping. 

A  parcel  immediately  to  the  west  of 
the  lake  was  logged  within  the  past  5 
years,  A  shelterwood  cut,  in  which 
tractors  were  iised  to  remove  the  largest 
trees  in  the  stand,  was  conducted  on 
135  ha  (335  acres).  The  removal  of  trees 
and  the  disturbance  caused  by  logging 
can  increase  erosion.  Increased  erosion 
Ukely  would  result  in  increased 
sediment  deposition  in  the  lake.  The 
Service  has  no  information  regarding 
the  changes  in  erosion  and  deposition 
due  to  the  logging  activity,  or  what 
effect  further  removal  of  tree  cover 
might  have  on  the  vernal  lake.  At  the 
request  of  CDFG.  logging  roads 
constructed  on  this  parcel  were 
designed  to  direct  the  flow  of  water 
away  from  the  lake  to  avoid  the 
deposition  of  sediment  from  the  road 
surfaces  (Allan  Buckman.  pers.  comm. 
1992). 

CDFG  would  like  to  acquire  the 
property  west  of  the  lake,  but  funding 
has  not  been  available  and  is  not  likely 
to  be  forthcoming  in  the  near  future. 
Logging  and  development  in  the 
watershed  will,  therefore,  continue  to 
pose  a  threat  to  the  vernal  lake.  This 
threat  is  reduced  but  not  eliminated  by 
CDFG's  review  of  proposed  activity  in 
the  area. 

B.  Ovetvtilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  Loch  Lomond  lakebed  is  visited 
by  botanists  and  students  but  there  is  no 
evidence  of  overutihzation  of  Eryngium 
constancei.  The  site  is  difficult  for 
CDFG  personnel  to  patrol  regularly 
because  of  its  distance  from  Department 
headquarters  in  Yountville.  a  town  in  a 
more  urbanized  area  of  the  county  80 
kilometers  (km)  (50  miles)  away.  For 
these  reasons,  vandalism  and 
inappropriate  use  of  the  area  are  likely 
to  occur  occasionally.  However,  the 
present  level  of  disturbance  does  not 
constitute  a  substantial  threat  to  the 
survival  and  recovery  of  the  si>ecies. 

C.  Disease  orPredation 

No  Diseases  or  predators  are  known  to 
affiact  Eryngium  constancei.  Livestock 
grazing  is  prevented  by  the  fence. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Under  the  Native  Plant  Protectitm  Act 
(Chapter  10  sec  1900  et  seq.  of  the  Fish 
and  Game  Code)  and  California 
Endangered  Species  Act  (Chapter  1.5 
sec  2050  et  seq),  the  CaUfomia  Fish 
and  Game  Conunissicm  has  listed 
Eryngium  constancei  as  endangered. 
Both  statutes  prohibit  the  "take"  of 
State-listed  plants  (Chapter  10  sec  1908 
and  Chapter  1.5  sec  2080).  The  one 
known  location  of  E.  constancei  was 
purchased  and  is  managed  by  CDFG  to 
protect  the  plant  and  its  habitat  If  the 
proposed  reclassification  to  threatened 
statxis  becomes  final,  little  change  in  the 
protection  afforded  this  species  under 
these  regulatory  mechanisms  is 
anticipated.  Existing  regulatory 
mechanisms  determined  necessary  to 
protect  this  species  will  remain  in 
effect. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

A  landowner  on  the  east  side  of  State 
Route  175  periodically  empties  his 
swimming  pool  into  a  roadside  ditch 
that  delivers  water  into  the  western 
roadside  ditch  via  a  culvert  under  the 
road.  The  berm  between  the  western 
ditch  and  the  lake  is  5  meters  (15  feet) 
wide  in  some  places,  but  only  1  meter 
(3  feet)  wide  in  others  (Ann  Howald. 
pers.  comm..  1992).  It  may  be  possible 
for  water  to  breach  or  soak  through  the 
berm  into  the  lake.  Influx  of  water  in 
late  summer  could  cause  regrowth  of 
plants  or  germination  of  se^s  that 
might  not  survive  until  the  fall  rains.  In 
1992,  the  water  was  released  in  late 
September,  and  did  not  enter  the  lake, 
but  remained  in  the  roadside  ditch 
(Allan  Buckman.  pers.  comm..  1992). 
Given  current  conditions,  the  emptying 
of  this  pool  does  not  appear  to  be  a 
threat  to  the  plant.  Regular  monitoring 
of  the  ditch  and  berm  system  by  CDFG 
would  reveal  any  decline  in  its  status, 
and  would  prevent  an  increase  in  threat 
from  this  source. 

The  greatest  danger  to  the  species  at 
this  time  is  its  occurrence  as  a  single 
populaUon.  The  Hmited  distribution  of 
this  plant  means  that  a  single  local 
catastrophe  (such  as  fire,  flood,  severe 
drought,  or  a  pest  or  disease  outbreak), 
or  a  combination  of  several  such  events, 
could  destroy  all  the  individuals  of  the 
species.  Catastrophic  events  have 
destroyed  populations  of  other  rare 
plants.  For  example,  a  locahzed  flood 
eliminated  an  entire  fwpulation  of 
Oenothera  or^mensis,  a  rare  plant 
endemic  to  riparian  canyons  in  southern 
New  Mexico  (Katie  Skaggs,  The  Nature 
Conservancy,  pers.  comm.,  1992). 


A  local  catastrophe  is  more  Ukely  to 
reduce  the  size  of  the  Eryngium 
constancei  population  and  the  vigor  of 
the  individual  plants  than  to  completely 
eliminate  the  populatioiL  A  decrease  in 
population  size  increases  the  risk  of 
extirpation  due  to  genetic  problems 
associated  with  small  populaticms 
(Barrett  and  Kohn  1991,  Menges  1991). 
Less  vigorous  plants  are  more 
susceptible  to  succeeding  threats.  A 
prolonged  drought,  for  instance,  may 
lower  the  resistance  of  plants  to 
attacking  pests. 

The  threats  to  plant  populations  of 
chance  events  such  as  fire,  flood, 
drought  pest  or  disease  outbreaks,  or  a 
combination  of  these  factors,  are  serious 
and  ever  present  These  events  are 
usually  restricted  to  a  local  area,  smaller 
than  the  entire  range  of  a  plant  species, 
and  affect  only  one  or  a  fiew  populations 
of  any  given  species.  For  most  species, 
the  loss  of  a  single  population  presents 
no  threat  to  the  species  as  a  whole.  For 
Eryngium  constancei.  however,  the  loss 
of  a  single  population  would  mean  the 
extinction  of  the  species. 

In  reviewing  the  progress  toward 
recovery  since  listing,  the  Service 
concludes  that  Eryngium  constancei  is 
no  longer  in  imminent  danger  of 
extinction.  The  purchase  of  the  lake  by 
CDFG  has  removed  the  greatest 
immediate  threat  to  the  plant,  the 
proposed  dredging  and  filling  of  the 
vernal  lake.  The  fencing  of  the  lake  has 
greatly  reduced  the  threat  of  habitat  and 
plant  destruction  through  off-road 
vehicle  use  of  the  lakebed.  The  plant 
appears  to  have  recovered  from  the  1984 
dredging  action  and  from  the  extended 
off-road  vehicle  use  of  the  lakebed. 
However,  due  to  the  continued  though 
presently  minor  threats  from  off-road 
vehicles  and  hikers,  highway 
maintenance,  and  watershed 
development,  and  the  more  serious 
threat  presented  by  the  occurrence  of 
the  species  in  a  single  population,  the 
Service  finds  that  the  species  continues 
to  need  the  protection  afforded  by  the 
Act  and  could  become  endangered. 
Based  on  a  careful  assessment  of  the 
best  scientific  and  commercial 
information  available  regarding  past, 
present,  and  future  threats  faced  by  this 
species,  the  preferred  action  is  therefore 
to  reclassify  Eryngium  constancei  from 
endangered  to  threatened  status.  For 
reasons  discussed  under  the  Critical 
Habitat  section,  critical  habitat  is  not 
being  proposed  for  this  spedes. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires  that 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
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Jetermined  to  be  endangered  or 
threatened.  At  the  time  of  listing  of 
Eryngium  constancei,  the  Service  found 
that  determination  of  critical  habitat 
was  not  prudent  for  this  species.  The 
reasons  given  for  that  decision  still 
apply.  Discussion  of  the  status  of  the 
plant  publicizes  its  rarity  and  can  make 
the  plant  attractive  to  collectors  of  rare 
plants,  researchers,  and  vandals. 
Publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  would  make  this  herb 
even  more  vulnerable  and  could 
contribute  to  the  decline  of  the  species. 
Furthermore,  critical  habitat  designation 
is  not  prudent  due  to  lack  of  benefit  to 
the  species.  The  only  known  population 
of  £.  constancei  is  confined  to  Loch 
Lomond.  Because  E.  constancei  has 
always  been  restricted  to  the  single 
population  at  Loch  Lomond,  actions 
that  would  appreciably  diminish  the 
value  of  Loch  Lomond  for  the  survival 
£md  recovery  of  the  species  would  also 
jeopardize  the  continued  existence  of 
this  highly  restricted  plant.  No  areas 
outside  of  Loch  Lomond  are  known  to 
have  supported  this  plant  in  the  past; 
therefore,  no  additional  sites  exist  that 
could  be  considered  integral  to  the 
species'  recovery.  For  these  reasons,  the 
Service  finds  that  designation  of  critical 
habitat  is  not  prudent  because  it  would 
provide  no  additional  benefit  to  the 
species  beyond  those  it  would  receive 
by  virtue  of  its  designation  as  a 
threatened  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Some  recovery 
actions,  such  as  purchase  and  fencing  of 
the  habitat,  have  been  completed 
already  for  this  species.  Further 
recovery  actions,  such  as  ecological 
studies  of  the  species,  may  be  carried 
out  by  Federal  or  State  agencies  or 
interested  groups  or  individuals.  The 
protection  required  of  Federal  agencies 
and  the  prohibition  against  collecting 
are  discussed,  in  part,  below. 

Section  7(aj  of  Uie  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 


critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  hsted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  The  only  Federal  activity 
potentially  impacting  Eryngium 
constancei  is  the  funding  by  the  Federal 
Highway  Administration  of 
maintenance  or  construction  activities 
for  State  Route  175.  Because  the  habitat 
is  now  owned  and  managed  by  CDFG. 
no  applications  to  the  U.S.  Army  Corps 
of  Engineers  for  dredge  and/or  fill 
permits  are  anticipated. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  fit)m  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Seeds  of  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  provisions,  provided  that  a 
statement  that  the  seeds  are  of 
"cultivated  origin"  accompanies  the 
seeds  or  their  container  during  the 
course  of  any  activity  otherwise  subject 
to  these  provisions.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  plant  species 
under  certain  circumstances. 
International  and  interstate  trade  in 
Eryngium  constancei  is  not  known  to 
exist.  The  Service  anticipates  few  trade 
permits  would  ever  be  sought  or  issued 
because  the  species  is  not  common  in 
cuhivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  room 


432,  Arlington,  Virginia  22203-3507 
(703/35a-2104). 

The  proposed  action  would  change 
the  status  of  Eryngium  constancei  from 
endangered  to  threatened  in  recognition 
of  the  relative  security  of  this  species, 
which  is  no  longer  in  imminent  danger 
of  extinction  throughout  its  range.  This 
proposed  change  in  classification  does 
not  substantially  alter  the  protection  for 
this  species  under  the  Act.  Federal 
agencies  still  would  be  required  to 
consult  with  the  Secretary  of  the  Interior 
to  insure  that  any  action  authorized, 
funded,  or  carried  out  by  such  agency  is 
not  likely  to  jeopardize  the  continued 
existence  of  Eryngium  constancei. 
Federal  prohibitions  under  section  9  of 
the  Act  still  would  apply. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological  or  other  relevant  data 
concerning  any  threat  (or  lack  thereof) 
to  Eryngium  constancei; 

(2)  The  location  of  any  additional 
populations  of  this  species;  and  the 
reasons  why  any  habitat  should  or 
should  not  be  designated  as  critical 
habitat  as  provided  by  section  4  of  the 
Act;  and 

(3)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to 
adoption  of  a  final  regulation  that  differs 
frt)m  this  proposal. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  filed  within  45  days  of  the  date 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor  of  the  Sacramento 
Office  (see  ADDRESSES  section). 

National  Enviromnental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
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was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  PromulgatiMi 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17  subchapter  B 
of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 


PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500.  unless  otherwise  noted. 

§  17.12(h)    [Amended] 

2.  Section  17.12(h)  for  plants  is 
amended  by  revising  the  entry  under 
"Apiaceae— Parsley  family"  for 
Eryngium  constancei  to  read  **T"  under 
"Status." 

Dated:  November  3, 1993. 
Bruce  Blanchard, 

Acting  Director.  Fish  and  Wildlife  Service. 
|FR  Doc  93-29103  Filed  11-26-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contairis  documents  other  tfTan  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  btkI 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act  of  1974:  Computer 
Matching  Program  for  the  Disqualified 
Recipient  Subsystem — U.S. 
Department  of  Agriculture  and  State 
Welfare  Agencies  Administering  the 
Food  Stamp  Program 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Second  Notice  of  Computer 
Matching  Programs  for  the  Disqualified 
Recipient  Subsystem— U.S.  Department 
of  Agriculture  and  State  welfare 
agencies  administering  the  Food  Stamp 
Program. 

SUMMARY:  On  June  16. 1993.  the  Food 
and  Nutrition  Service  (FNS),  U.S. 
Department  of  Agriculture  (USDA) 
provided  notice  (58  FR  33246)  of  its 
intent  to  conduct  a  computer  matching 
program  with  all  fifty  States  as  well  as 
the  District  of  Columbia.  Guam,  and  the 
Virgin  Islands.  However,  not  all  of  the 
States  were  fully  prepared  to  participate 
in  the  computer  matching  program  at  its 
inception  and  only  those  (^8  States)  that 
had  completed  technical  preparations 
and  executed  computer  matching 
agreements  were  included  under  that 
notice.  This  notice  announces  the 
participation  of  twelve  additional  States 
in  the  computer  matching  program. 
These  include  the  States  of  Delaware, 
Guam.  Hawaii.  Illinois,  Indiana, 
Michigan,  North  Carolina.  New  Jersey. 
Virginia.  Vermont,  Wisconsin,  and 
Wyoming.  As  the  remainder  of  the 
States  complete  technical  preparations 
and  execute  computer  matching 
agreements.  FNS  will  once  again 
publish  additional  notices  to  announce 
their  inclusion  in  this  matching 
program. 

The  matching  program  will  enable 
State  agencies  to  determine  appropriate 
periods  of  disqualification  fi'om 
participation  in  the  Food  Stamp 
Program  for  intentional  program 


violations.  To  assign  appropriate 
periods  of  disqualification.  State 
agencies  will  match  data  on  individuals 
recently  determined  to  have  committed 
intentional  program  violations  with  an 
FNS-maintained,  centraUzed  data  bank 
list  of  individuals  previously 
disquahfied.  Then,  based  on  the  number 
of  times  an  individual  has  been 
disqualified,  an  appropriate  period  of 
disqualification  will  lie  assigned  for  the 
latest  violation. 

The  matching  program  will  also 
enable  State  agencies  to  prevent  the 
certification  or  detect  the  participation 
of  individuals  who  are  in  a  disqualified 
status.  At  their  option.  State  agencies 
may  match  the  FNS-supplied  data 
against  their  records  of  applicants  and/ 
or  recently-certified  individuals  to 
insure  that  those  currently  in  a 
disqualified  status  do  not  participate. 
Matches  will  be  conducted  in 
accordance  with  written  agreements 
between  USDA  and  each  of  the  State 
agencies. 

This  notice  is  required  by  Pub.  L. 
100-503,  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988.  The 
information  provided  is  in  accordance 
with  paragraph  6.c.  of  the  Final 
Guidance  Interpreting  Pub.  L.  100-503 
issued  by  the  Office  of  Management  and 
Budget,  54  FR  25818  (June  19, 1989).  A 
copy  of  this  notice  has  been  provided  to 
the  Committee  on  Government 
Operations,  U.S.  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs,  U.S.  Senate,  and 
the  Office  of  Management  and  Budget. 
DATES:  In  accordance  with  section  2  of 
Pub.  L  100-503,  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  5  U.S.C.  552a(o)(2)(B)  the 
matching  programs  will  begin  no  sooner 
than  30  days  after  the  signed  agreements 
are  transmitted  to  the  Committee  on 
Government  Operations,  U.S.  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs,  U.S.  Senate,  and 
the  Office  of  Management  and  Budget. 
This  matching  program  will  continue 
for  18  months,  the  maximum  time 
period  allowed  under  section  2  of  Pub. 
L.  100-503,  5  U.S.C.  552a(o)(2)(C).  At 
the  end  of  that  period,  with  the  approval 
of  the  USDA  Data  Integrity  Board,  this 
matching  program  may  be  extended  for 
an  additional  year  without  further 
notice. 

ADDRESSES:  Comments  and  inquiries 
should  be  addressed  to:  Cedlia 


Fitzgerald,  Supervisor,  State 
Management  Section,  State 
Administration  Branch,  Program 
Accountability  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Room  907,  3101  Park 
Center  Drive,  Alexandria,  VA  22302, 
telephone  (703)  305-2386. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
97-35,  the  Omnibus  Budget 
Reconciliation  Act  of  1981,  requires  that 
individuals  who  intentionally  violate 
Food  Stamp  Program  regulations  more 
than  once  be  assigned  increasingly 
longer  periods  of  disqualification  for 
each  subsequent  offense.  To  assign 
appropriate  disqualification  periods, 
State  agencies  must  have  access  to 
information  on  individuals  who  have 
previously  been  disqualified  in  other 
jurisdictions  as  well  as  their  own. 
Although  Congress,  in  Pub.  L.  97-35, 
did  not  specify  a  system  for  assuring 
State  agencies  access  to  information  on 
disqualified  individuals,  it  did  require 
State  agencies  to  report  disqualification 
actions  to  FNS.  Thus,  to  enable  States  to 
act  on  this  information  as  Congress 
intended,  FNS  will  make  this 
information  available  to  State  agencies 
through  the  DisquaUfied  Recipient 
Subsystem. 

FNS  will  act  as  the  central  collection 
point  for  data  on  disqualified 
individuals,  which  States  will  then 
access  through  the  Disqualified 
Recipient  Subsystem.  The  data  will 
include  the  name,  social  security 
number,  date  of  birth,  and  sex  of 
disqualified  individuals.  If  data  in  the 
Disqualified  Recipient  Subsystem 
indicates  that  an  individual  has  been 
disqualified  previously,  the  information 
obtained  from  the  Disqualified 
Recipient  Subsystem  will  be  verified 
before  a  new  period  of  disqualification 
is  assigned.  If  the  information  in  the 
Disqualified  Recipient  Subsystem 
originated  in  another  State,  that  State 
will  be  asked  to  verify  the  subject  data. 
This  procedure  will  also  be  followed 
before  any  action  is  taken  to  deny  an 
individual's  application  or  terminate  an 
individual's  participation  based  on  a 
match  with  the  Disqualified  Recipient 
Subsystem. 

Food  Stamp  Program  regulations 
piovide  for  notification  and  due-process 
rights  for  individuals  adversely  affected 
by  computer  match  programs. 

Name  of  participating  agencies:  Food 
and  Nutrition  Service,  USDA,  and  the 
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States  of  Delaware,  Guam,  Hawaii, 
Illinois,  Indiana,  Michigan,  North 
Carolina,  New  Jersey,  Virginia,  Vermont, 
Wisconsin,  and  Wyoming. 

Purpose:  To  facilitate  the 
Congressional  mandate  to  increase  the 
length  of  disqualification  from  the  Food 
Stamp  Program  for  repeated  instances  of 
fraudulently  obtaining  Food  Stamp 
Program  benefits  and  to  verify  eligibility 
of  applicants  for  Food  Stamp  Program 
benefits. 

Authority:  7  U.S.C.  2015.  the  Food  Stamp 
Act  of  1977,  as  amended. 

•   Files  to  be  used  in  this  matching 
program  are:  (1)  The  FNS— maintained 
file  of  State-provided  disqualification 
information  is  entitled  "Information  on 
Persons  Disqualified  from  the  Food 
Stamp  Program"  and  designated  as 
USDA/FNS-5.  This  Privacy  Act  System 
of  Records  consists  of  standardized 
records  containing  identifying 
information  (first  name,  middle  initial, 
last  name;  social  security  number;  date 
of  birth;  and  sex)  on  individuals 
disqualified  from  the  Food  Stamp 
Program  and  information  identifying  the 
location,  date(s)  and  length(s)  of  any 
disqualification  determined  and 
imposed. 

(2)  State  agency  food  stamp  recipient 
information  files  for  each  State,  the 
District  of  Columbia,  Guam,  and  the 
Virgin  Islands. 

Inclusive  dates:  In  accordance  with 
Section  2  of  Public  Law  No.  100-503.  5 
U.S.C.  552a(o)(2){B)  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  the  matching  programs  will  begin 
no  sooner  than  30  days  after  the  signed 
agreements  are  transmitted  to  the 
Committee  on  Government  Operations. 
U.S.  House  of  Representatives,  the 
Committee  on  Government  Affairs,  U.S. 
Senate,  and  the  Office  of  Management 
and  Budget.  They  will  continue  for  18 
months,  the  maximum  time  period 
allowed  under  section  2  of  Pub  L.  100- 
503.  5  U.S.C.  552a(o)(2)(C).  At  the  end 
of  that  period,  with  the  approval  of  the 
USDA  Data  Integrity  Board,  this 
matching  program  may  be  extended  for 
an  additional  year  without  further 
notice. 

Public  comments  or  inquires: 

Comments  and  inquiries  shouJd  be 
addressed  to:  Cecilia  Fitzgerald. 
Supervisor,  State  Management  Section, 
State  Administration  Branch.  Program 
AccountabiUty  Division.  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Room  907,  3101  Park 
Center  Drive,  Alexandria,  VA  22302, 
telephone  (703)  305-2386. 


Signed  at  Washington,  DC,  on  November 
17, 1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

[FR  Doc.  93-29134  Filed  11-26-93;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census 
and  Census-Related  Activities  for 
2000-2009;  Meeting 

AGENCY:  Economics  and  Statistics 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  PubUc  Law  94- 
409)  we  are  giving  notice  of  a  meeting 
of  the  Advisory  Committee  of  the  Task 
Force  for  designing  the  Year  2000 
Census  and  Census-Related  Activities 
for  2000-2009.  The  meeting  will 
convene  on  Monday,  December  13, 
1993,  at  the  Bureau  of  the  Census* 
Conference  Center,  Federal  Building  3, 
Suitland,  Marj'land. 

The  Advisory  Conunittee  is  composed 
of  a  Chair,  twenty-five  member 
organizations,  and  nine  ex  officio 
members,  all  appointed  by  the  Secretary 
of  Commerce.  The  Advisory  Committee 
will  consider  the  goals  of  the  census  and 
user  needs  for  information  provided  by 
the  census,  and  provide  a  perspective 
from  the  standpoint  of  the  outside  user 
commimity  on  how  proposed  designs 
for  the  year  2000  censtis  reahze  those 
goals  and  satisfy  those  needs.  The 
Advisory  Committee  shall  consider  all 
aspects  of  the  conduct  of  the  census  of 
population  and  housing  for  the  year 
2000,  and  shall  make  recommendations 
for  improving  that  census. 
DATES:  The  meeting  will  begin  at  9  a.m. 
and  adjourn  at  5  p.m.  on  Monday, 
December  13, 1993. 

ADDRESSES:  The  meeting  vdll  take  place 
at  the  Bureau  of  the  Census'  Conference 
Center,  Federal  Building  3,  Suitland, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  written  statements  or  questions, 
may  contact  Thomas  P.  DeCair, 
Department  of  Commerce,  Bureau  of  the 
Census,  room  2066.  Federal  Building  3, 
Washington.  DC  20233.  Telephone: 
(301)  763-7298. 


SUPPLEMENTARY  INFOftMATION:  The 

agenda  for  the  meeting  includes 
discussion  of  integrated  coverage 
measurement,  the  role  of  state  and  local 
governments,  and  other  items  that  the 
Chair  and  Advisory  Committee 
members  deem  appropriate  for  this 
meeting. 

The  meeting  is  open  to  the  public.  A 
brief  period  will  be  set  aside  for  pubUc 
comment  and  questions.  However, 
persons  with  extensive  questions  or 
statements  for  the  record  must  subnut 
them  in  writing  to  the  Commerce 
Department  official  named  above  at 
least  three  working  days  prior  to  the 
meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabiUties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Susan  Knight  on  (301)  763-7298. 

Dated:  November  19, 1993. 
Paul  London, 

Acting  Under  Secretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration. 
[PR  Doc.  93-29165  Filed  11-26-93;  8:45  am] 
BtUJNQ  COOE  asiO-CA-M 


Foreign-Trade  Zones  Board 
[Doclcet  57-93] 

Foreign-Trade  Zone  75— Phoenix, 
Arizona;  Application  for  Subzone,  Intel 
Corporation  Plant,  (Integrated  Circuits/ 
Computer  Products),  Chandler, 
Arizona 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Qty  of  Phoenix.  Arizona, 
grantee  of  FTZ  75,  requesting  special- 
purpose  subzone  status  for  the 
integrated  circuit  and  data  processing 
products  manufactiiring  facihty  of  Intel 
Corporation  located  in  Chandler, 
Arizona  (Phoenix  Customs  port  of  entry 
area).  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  November  22. 1993. 

The  Intel  plant  (930  acres.  1.5  mil.  sq. 
ft.)  consists  of  four  sites  located  in 
Chandler  (Maricopa  County).  Arizona, 
some  15  miles  south  of  downtown 
Phoenix:  Site  1  (184  acres)— main 
manufactiuing  and  distribution,  5000 
W.  Chandler  Blvd.;  Site  2  (723  acres)- 
proposed  expanded  manufacturing,  97th 
St.  and  Chandler  Heights  Rd.;  Site  3  (12 
acres) — ^research,  development  and 
testing,  145  S.  79th  St.;  and.  Site  4  (10 
acres) — manufacturing  laboratories, 
6500  W.  Chandler  Blvd. 

The  facihties  (4,300  employees)  are 
used  to  produce  a  range  of  integrated 
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circuits  and  related  prodiicts  (HTS 
8542.11.00— duty  free),  induding 
microprocessors.  OEM  processor 
modules,  embedded  control  chips.  fli>«h 
memory  and  microcomputer 
enhancement  products.  Foreign-sourced 
materials,  which  account  for 
approximately  20  percent  of  finished 
product  value,  include  resins. 
adhasiTes.  pbbrtics,  photographic 
chemicals,  ceramic  products  and 
industrial  gold.  About  50  percent  of  the 
finished  products  are  exported. 

Subzone  status  is  important  for  Intel's 
expansion  plans  in  Qiandlar,  Arizona. 
The  plans  call  for  the  addition  of  over 
7  million  square  feet  of  manufacturing 
space  (mainly  at  Site  2),  which,  in 
addition  to  the  expanded  production  of 
integrated  drcuits,  would  be  used  in  the 
production  of  a  variety  of 
microcomputer  and  telecommunication 
products,  including  personal  computers, 
modems,  computer  board  assemblies 
and  other  computer  enhancement, 
networking  and  multimedia  products. 
Foreign-sc  ^rced  components  and 
materials  would  include  processors, 
disk  drives,  displays,  printers, 
keyboards,  printed  circuit  boards, 
transformers,  capacitors,  resistors, 
diodes,  integrated  circuits,  electrical 
switches,  wire,  adhesives,  photographic 
chemicals,  poly  vinyl  chloride,  resins, 
plastics,  industrial  gold,  glass  and 
ceramic  products,  Imtteries,  fasteners, 
recording  media,  video  apparatus, 
microphones,  speakers,  lamps,  optical 
elements,  electrodes  and  packaging. 

Zone  procedures  would  exempt  Intel 
from  Customs  duty  payments  on  foreign 
materials  used  In  production  for  export. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (duty-free 
to  4.9%).  The  duty  rates  on  foreign- 
sourced  items  range  from  duty-free  to  20 
percent.  The  apphcation  indicates  that 
the  saving":  from  zone  procedures  will 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  January  28, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  February  14, 1994. 
A  copy  of  the  application  and 
accompanying  a>hibits  will  be  available 


for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District  Office. 
Tower  One.  Suite  970. 2901 N.  Central 
Ave.,  Phosnix.  AZ  S5012. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  Room  3716, 14th  and 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  2023O. 

Dated:  November  22, 1993. 
John  I.  Da  Ponte,  )r.. 
Executive  Secretary. 

(FR  Doa  93-29326  FUed  11-26-^;  S:45  am] 
HUMQ  COM  SBia-oe« 


[Ordw  No.  664] 

Grant  of  Authorfty  for  Subzone  Status; 
Consolidated  BIsetrtt  Company  (Food 
Products)  McComb,  OH 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zone  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 

Jtrovide  for  the  establishment  *  *  *  of 
oreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encoiu'age  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zone  (the  Board)  is  authorized  to  grant 
to  qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 
Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  q)ecial-purpose 
subzones  when  eating  zaaa  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  application  from  the 
Community  Development  Foundation 
(of  Flndlay,  Ohio),  grantee  of  Foreign- 
Trade  Zone  151.  for  authority  to 
establish  a  special-purpose  subzone  at 
the  food  products  manufacturing  plant 
of  the  Consolidated  Biscuit  Company  in 
McComb,  Ohio,  was  filed  by  the  Board 
of  November  6. 1991,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  80-91. 
56  FR  65041.12-13-91);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  pubUc  interest  if 
approval  of  full  zone  benefits  were 
limited  to  export  activity; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  151C)  at  the 
Consolidated  Biscuit  Company  plant  in 
McComb,  Ohio,  at  the  location 
described  in  the  application.  sub|ect  to 


the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28.  and  subject  to  a 
restriction  requiring  that  privileged 
foreign  status  (19  CFR  148.41)  shall  be 
elected  on  all  foreign  merchandise 
admitted  to  the  sufaoone. 

Signed  at  Washington.  DC,  tliis  17th  day  of 
Novern'oar,  1993. 

Barbara  R.  Stafford. 

Acting  Asastojtt  Secretary  ofCoaimerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
[FR  Doc  93-29157  Filed  11-26-93;  8:45  am) 

BILUNQ  COOe  361»-OS-P 

[Docket  53-«3] 

Foreign-Trade  Zone  38— Spartanburg 
County,  South  Carolina  Application  for 
Expansion 

Correction 

hi  notice  document  93-27431 
beginning  on  page  59236  in  the  issue  of 
Monday,  November  8. 1993.  make  the 
following  correction: 

On  page  59236.  in  tiie  sixth  paragraph 
of  the  notice,  the  address  of  the  U.S. 
Customs  Service  office  where  the 
application  and  accompanying  exhibits 
will  be  available  for  public  inspection 
should  read:  Office  of  the  Port  Director, 
U.S.  Customs  Service,  150— A  West 
Phillips  Road,  Greer,  South  Carolina 
29650. 

Dated:  November  19, 1993. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  93-29156  Filed  11-26-93;  6:45  am] 
BIUJNO  OOOE  181»-0S-P 


Intemationat  Trade  Administration 
[A-<351-«21] 

Preliminary  Determination  of  Sales  at 
Uss  Than  Fair  Value:  Certain  Carbon 
and  Alloy  Steel  Wire  Rod  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFEC7WE  DATE:  November  29, 1993. 
FOR  FURTHER  INFORUATKM  CONTACT: 
Ellen  Grebasch  or  Erik  Warga,  Office  of 
Antidumpinjg  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-3773  or  482-0922. 
PRELMMARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
certain  carbon  and  alloy  steel  wire  rod 
(SWR)  from  Brazil  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
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amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 
Case  History 

Since  the  initiation  of  this 
investigation  on  May  13,  1993  (58  FR 
29195,  May  19. 1993),  the  following 
events  have  occurred: 

On  June  7, 1993,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case. 

On  July  2. 1993,  petitioners  in  this 
investigation.  Connecticut  Steel 
Corporation,  Co-Steel  Raritan.  and 
Keystone  Steel  &  Wire  Company, 
requested  that  the  Department  of 
Commerce  (the  Department)  postpone 
the  preUminary  determination  in 
accordance  with  section  733(c)(1)  of  the 
Act.  We  granted  this  request  and 
postponed  the  date  of  the  preliminary 
determination  until  not  later  than 
November  19, 1993  (58  FR  40112.  July 
27.1993). 

In  July,  the  Department  presented 
antidumping  duty  questionnaires  to 
Siderurgica  Mendes  Junior  (SMJ),  Cia 
Siderurgica  de  Guanabara  (COSIGUA) 
(the  two  mandatory  respondents)  and 
Siderurgica  Belgo-Mineira  (Belgo- 
Mineira),  a  voluntary  respondent.  SMJ 
and  COSIGUA  accounteci  for  at  least  60 
percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI). 

During  July  and  August.  COSIGUA 
and  SMJ  submitted  partial  responses  to 
the  Department's  questionnaire. 

On  August  16. 1993.  Belgo-Mineira 
notified  the  Department  that  it  would 
not  be  participating  as  a  voluntary 
respondent  in  this  investigation.  On 
September  7. 1993.  SMJ  notified  the 
Department  that  it  too  would  not  be 
participating  in  this  investigation. 

On  the  basis  of  an  allegation  filed  by 
petitioners,  the  Department,  on 
September  15. 1993,  initiated  an 
investigation  of  whether  COSIGUA  sold 
SWR  in  the  home  market  at  prices 
below  the  cost  of  production  (COP) 
during  the  POI  and  subsequently 
requested  additional  information 
regarding  COSIGUA's  COP.  On 
September  27, 1993.  COSIGUA  noUfied 
the  Department  that  it  would  not  be 
participating  in  this  investigation. 
On  October  18. 1993.  petitioners 
amended  the  petition  to  exclude  from 
the  scope  of  this  investigation  steel  wire 
rod  5.5  mm  in  diameter,  with  tensile 
strength  greater  than  or  equal  to  1040 
Mega-Pascals  (MPa),  and  the  following 
chemical  content,  by  weight:  Carbon 
greater  than  or  equal  to  0.79  percent, 
aluminum  less  than  or  equal  to  0.005 
percent,  phosphorous  plus  sulphur  less 


than  or  equal  to  0.040  percent,  and 
nitrogen  less  than  or  equal  to  0.006 
percent.  On  November  8. 1993, 
petitioners  clarified  their  amended 
scope  of  investigation  to  exclude  steel 
wire  rod  5.5  mm  or  less  in  diameter.  We 
have  revised  the  scope  of  this 
investigation  to  reflect  petitioners' 
amendment  (see  the  "Scope  of 
Investigation"  section  of  this  notice, 
below). 

During  November,  the  Rubber 
Manufacturers  Association, 
Bridgestone/Firestone,  Inc.,  Cooper  Tire 
and  Rubber  Company,  General  Tire, 
Inc.,  Michelin  Tire  Corporation, 
Amercord  Inc.,  National-Standard. 
Stelco.  Inc.,  and  petitioners  submitted 
comments  regarding  the  scope  of  this 
investigation.  Time  constraints 
precluded  full  consideration  of  these 
comments  for  the  preliminary 
determination;  however,  we  will 
consider  these  comments  in  the  final 
determination. 

Scope  of  Investigation 

After  incorporating  petitioners' 
October  18, 1993,  scope  amendment,  the 
products  covered  by  this  investigation 
are  now  as  follows:  Hot-rolled  carbon 
steel  and  alloy  steel  wire  rod,  in  coils, 
of  approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  Excluded  from 
the  scope  of  this  investigation  are  steel 
vdre  rod  5.5  mm  or  less  in  diameter, 
with  tensile  strength  greater  than  or 
equal  to  1040  MPa.  and  the  following 
chemical  content,  by  weight:  Carbon 
greater  than  or  equal  to  0.79  percent, 
aluminum  less  than  or  equal  to  0.005 
percent,  phosphorous  plus  sulfur  less 
than  or  equal  to  0.040  percent,  and 
nitrogen  less  than  or  equal  to  0.006 
percent.  Also  excluded  are  bee- 
matching  steel  containing  0.03  percent 
or  more  of  lead.  0.05  percent  or  more  of 
bismuth.  0.08  percent  or  more  of  sulfur, 
more  than  0.4  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium, 
and/or  more  than  0.01  percent  of 

tellurium,  Excluded  as  well  are  stainless 

steel  rods,  tool  steel  rods,  free-cutting 

steel  rods,  resulfurized  steel  rods,  ball 

bearing  steel  rods,  high-nickel  steel 

rods,  and  concrete  reinforcing  bars  and 

rods. 
The  products  imder  investigation  are 

currently  classifiable  imder  subheadings 

7213.31.3000.  7213.31.6000, 

7213.39.0030,  7213.39.0090, 

7213.41.3000.  7213.41.6000. 

7213.49.0030.  7213.49.0090, 

7213.50.0020,  7213.50.0040. 

7213.50.0080.  7227.90.6000. 

and7227.90.6050  of  the  Harmonized 

Tariff  Schedule  of  the  United  States 

(HTSUS).  Although  the  HTSUS 


subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1. 1992.  through  March  31. 1993. 

Such  or  Similar  Comparisoiu 

We  have  determined  that  the 
merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  "such  or  similar" 
merchandise. 

Best  Information  Available 

Because  both  mandatory  respondents 
failed  to  respond  to  our  questionnaire, 
we  based  our  determination  on  best 
information  available  (BIA)  pursuant  to 
section  776(c)  of  the  Act  which  states 
that  the  Department  may  use  BIA  when 
a  party  refuses  to  provide  requested 
information. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation. 
According  to  the  Department's  two- 
tiered  BIA  methodology  outlined  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Belgium.  58  FR  37083.  (July 
9. 1993).  when  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (1) 
the  highest  margin  alleged  in  the 
petition,  or  (2)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  Because  there  were  no 
cooperative  respondents  in  this 
investigation,  we  are  assigning  to  all 
exporters,  as  BIA,  a  margin  of  28.36 
percent,  the  only  margin  calculated  in 
the  petition  (adjusted  for  calculation 
errors). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SWR  from  Brazil  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
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bond  equal  to  the  estimated  preliminary 
diunping  margins,  as  shown  below.  The 
suspension  of  liqwdation  will  remain  in 
effect  until  further  notice. 


Manufacturer/producer/exporter 


AJI  companies 


IMaigln 
percent- 
age 


28.36 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  infiiry  to,  the  U.S.  Industry 
i'efore  the  ...ter  of  120  days  after  the  date 
if  this  preliminary  determination  or  45 
.  ays  after  our  final  determination. 

i'abljc  Comment 

In  accordance  with  19  CFR  353.38. 
r  3se  briefs  or  other  written  comments  in 
nt  least  ten  copies  must  be  submitted  to 
tlie  Assistant  Secretary  for  Import 
Administration  no  later  than  January  5, 
1994,  and  rebuttal  briefe,  no  later  than 
January  10. 1994.  In  accordance  with  19 
CFR  353.38(b).  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  January  12, 1994,  at  10  a.m.  at 
the  U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  dale,  pv.d  place  of  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  tbis  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  February  2, 1994. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated-  November  19, 1993. 

Bariura  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-29159  Filed  11-26-93;  8:45  am) 
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[A-S88-630] 

Preliminary  Otttwmination  of  Safes  at 
Leas  Than  Fair  Vahie:  Certain  CartMn 
and  AHoy  Steel  Wire  Rod  From  Japan 

agency:  Import  Administration, 
International  Trade  Administraticni, 
Department  of  Commerce. 
EFFECTIVE  DATE  November  29, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ellen  Grebasch  or  Erik  Warga,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone  (202)  482-3773  or  482-0922. 
PRELIMMARY  DETERMMATKM:  We 
preliminarily  determine  that  imports  of 
certain  carbon  and  alloy  steel  wire  rod 
(SWR)  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History   ~ 

Since  the  initiation  of  this 
investigation  on  May  13. 1993,  (58  FR 
29195,  May  19. 1993).  the  following 
events  have  occurred: 

On  June  7, 1993.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case. 

On  July  2. 1993,  petitioners  in  this 
investigation,  Connecticut  Steel 
Corporation,  Co-Steel  Raritan,  and 
Keystone  Steel  A  Wire  Company, 
requested  that  the  Department  of 
Commerce  (the  Department)  postpone 
the  preliminary  determination  in 
accordance  with  section  733(c)(1)  of  the 
Act.  We  granted  this  request  and 
postponed  the  date  of  the  preliminary 
determination  until  not  later  than 
November  19, 1993  (58  FR  40112,  July 
27, 1993). 

On  July  14, 1993,  the  Department 
presented  antidumping  duty 
questionnaires  to  Nippon  Steel 
Corporation  (NSC)  and  Kobe  Steel,  Ltd. 
(Kobe).  These  firms  accounted  for  at 
least  60  percent  of  the  exports  of  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(POI).  On  July  27, 1993,  both  NCS  and 
Kobe  notified  the  Department  that  they 
would  not  participate  in  this 
investigation.  No  questionnaire 
responses  were  filed. 

On  October  6, 1993,  petitioners 
amended  the  petition  to  provide 
additional  pricing  information. 

On  October  18. 1993,  petitioners 
amended  the  petition  to  exclude  from 
the  scope  of  this  investigation  steel  wire 


rod  5.5  mm  in  diameter,  with  tensile 
strength  greater  than  or  equal  to  1040 
Mega-Pascals  (MPa),  and  the  following 
chemical  content,  by  weight:  Carbon 
greater  than  or  equal  to  0.79  percent, 
aluminimi  less  than  or  equal  to  0.005, 
phosphorous  plus  sulphur  less  than  or 
equal  to  0.040  percent,  and  nitrogen  less 
than  or  equal  to  0.006  percent  On 
November  8, 1993,  petitioners  clarified 
their  amended  scope  of  investigation  to 
exclude  steel  wire  rod  5.5  mm  or  less  in 
diameter.  We  have  revised  the  scope  of 
this  investigation  to  reflect  petitioners' 
amendment  (see  the  "Scope  of 
Investigation"  section  of  this  notice, 
below). 

During  November,  the  Rubber 
Manu&cturers  Association, 
Bridgestone/Firestone,  Inc.,  Cooper  Tire 
and  Rubber  Company,  General  Tire, 
Inc.,  Michelin  Tire  Corporation, 
Amercord  Inc.,  National-Standard, 
Stelco,  Inc.,  the  Goodyear  Tire  and 
Rubber  Company,  and  petitioners 
submitted  comments  regarding  the 
scope  of  this  investigation.  Time 
constraints  precluded  full  consideration 
of  these  comments  for  the  preUminary 
determination;  howevet,  we  will 
consider  these  comments  in  the  final 
determination. 

Scope  of  Investigation 

After  incorporating  petitioners' 
October  18, 1993,  scope  amendment,  the 
products  covered  by  this  investigation 
are  now  as  follows:  Hot-rolled  carbon 
steel  and  alloy  steel  wire  rod,  in  coils, 
of  approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  soUd 
cross-sectional  diameter.  Excluded  from 
the  scope  of  this  investigation  are  steel 
wire  rod  5.5  mm  or  less  in  diameter, 
with  tensile  strength  greater  than  or 
equal  to  1040  MPa,  and  the  following 
chemical  content,  by  weight:  Carbon 
greater  than  or  equal  to  0.79  percent, 
aluminum  less  than  or  equal  to  0.005 
percent,  phosphorous  plus  sulphur  less 
than  or  equal  to  0.040  percent,  and 
nitrogen  less  than  or  equal  to  0.006 
percent.  Also  excluded  are  free- 
machining  steel  containing  0.03  percent 
or  more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  siUfur, 
more  than  0.4  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium, 
and/or  more  than  0.01  percent  of 
tellurium.  Excluded  as  well  are  stainless 
steel  rods,  tool  steel  rods,  free-cutting 
steel  rods,  resulfurized  steel  rods,  ball 
bearing  steel  rods,  high-nickle  steel 
rods,  and  concrete  reinforcing  bars  and 
rods. 

The  products  tmder  investigation  are 
currently  classifiable  under  subheadings 
7213.31.3000,  7213.31.6000, 
7213.39.0030,  7213.39.0090, 
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7213.41.3000,  7213.41.6000. 
7213.49.0030,  7213.49.0090. 
7213.50.0020,  7213.50.0040. 
7213.50.0080,  7227.90.6000,  and 
7227.90.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1, 1992,  through  March  31. 1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  "such  or  similar" 
merchajadise. 

Best  Information  Available 

Because  both  mandatory  lespondents 
failed  to  respond  to  our  questionnaire, 
we  based  oxir  determination  on  best 
information  available  (BIA)  pursuant  to 
section  776(c)  of  the  Act 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation. 
According  to  the  Department's  two- 
tiered  BIA  methodology  outlined  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Belgium,  58  FR  37083,  (July 
9. 1993),  when  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (1) 
the  margin  alleged  in  the  petition,  or  (2) 
the  highest  calculated  rate  of  any 
respondent  in  the  investigation.  Because 
there  were  no  cooperative  respondents 
in  this  investigation,  we  are  assigning  to 
all  exporters,  as  BIA,  a  margin  of  47.71 
percent,  the  highest  margin  calculated 
in  the  petition  on  merchandise  that  is 
within  the  scope  of  this  investigation  (as 
amended). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SWR  from  Japan  that  are 
entered,  or  withdrawm  from  warehouse, 
for  consmnption  on  or  after  the  date  of 


publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  depvosit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dimiping  margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manufacturer/producer/exportar 


Ail  companies 


Margin 
percent- 
age 


47.71 


rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretaiy  for  Import 
Administration  no  later  than  January  5, 
1994,  and  rebuttal  briefs,  no  later  than 
January  10, 1994.  In  accordance  with  19 
CFR  353.38(b),  we  wiU  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportimity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  January  12, 1994,  at  1  p.m.  at 
the  U.S.  Department  of  Commerce,  room 
3708. 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
da5rs  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  nimiber; 
(2)  the  niunber  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefe.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  February  2, 1994. 

This  determination  is  pubUshed 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 


Dated:  Novemlier  19, 1993. 
BariMT*  R.  Stafford. 

Acting  Assistant  Secretuiyfor  Import 

Administration. 

(FR  Doc  93-29162  Filed  11-26-93;  8:45  am) 
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[A-122-824] 

Preliminary  Detannination  of  Salaa  at 
Lesa  Than  Fak  Valua  and 
Postponemant  of  Rnal  Determination: 
Certain  Carbon  and  Alloy  Steel  Wire 
Rod  From  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  (November  29.  1993. 
FOR  FURTHEfl  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Michelle  A. 
Frederick,  Office  of  Antidumping 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
482-4136  or  482-0186,  respectively. 
PREUMWABV  DETERMINATION:  We 
prehminarily  determine  that  certain 
carbon  and  alloy  steel  wire  rod  (SWR) 
from  Canada  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liqmdation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  May  13, 1993.  (58  FR 
29195,  May  19. 1993).  the  following 
events  have  occurred: 

On  June  7, 1993.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case. 

On  July  2. 1993.  petitioners  in  this 
investigation.  Connecticut  Steel 
Corporation.  Co-Steel  Raritan.  and 
Keystone  Steel  &  Wire  Company, 
requested  that  the  Department  of 
Commerce  (the  Department)  postpone 
the  preUminary  determination  in 
accordance  with  section  733(c)(1)  of  the 
Act.  We  granted  this  request  and 
postponed  the  date  of  the  preliminary 
determination  imtil  not  later  than 
November  19. 1993  (58  FR  40112.  July 
27, 1993). 

In  July  1993,  the  Department  of 
Commerce  (the  Department)  presented 
an  antidimiping  duty  questionnaire  to 
Ivaco  Inc.  (Ivaco)  and  Stelco  Inc. 
(Stelco).  These  firms  accoimted  for  at 
least  60  percent  of  the  exports  of  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
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(POI).  The  Department  also  presented  a 
cost  of  production/constructed  value 
(section  D]  questionnaire  to  both  Ivaco 
and  Stelco  as  the  Department  had 
reasonable  grounds  to  believe  or  suspect 
that  both  companies  had  sold  SWR  in 
Canada  at  prices  which  were  below 
their  respective  costs  of  production. 

In  addition,  the  Department  presented 
to  Ivaco  and  Stelco,  section  E  of  the 
antidimiping  questiormaire,  regarding 
information  on  further  manufacturing 
performed  in  the  United  States. 

On  July  22  and  August  4, 1993,  Ivaco 
and  Stelco.  respectively,  requested  that 
the  Department  not  require  reporting  of 
certain  sales.  On  July  30. 1993.  we 
allowed  Ivaco  not  to  report  certain  sales 
through  an  unrelated  party  and  certain 
further  manufactured  sales  by  a  related 
party  of  non-subject  merchandise  and  of 
secondary  merchandise.  On  August  18, 
1993.  we  allowed  Stelco  not  to  report 
certain  secondary  sales  made  in  the  U.S. 
market,  tolled  sales  in  the  home  market, 
and  U.S.  further  manufactured  sales 
through  a  related  party  (See 
Memorandum  for  Barbara  R.  Stafford 
from  Richard  Moreland  (July  30, 1993) 
and  Memorandum  for  Susan  H. 
Kuhbach  from  Gary  Taverman  (August 
18, 1993)). 

Ivaco  and  Stelco  submitted 
questionnaire  responses  in  July  and 
September  1993.  Supplemental 
questionnaires  were  issued  in 
September  1993;  responses  were 
received  in  October  1993. 

On  October  18, 1993,  petitioners 
amended  the  petition  to  exclude  from 
the  scope  of  this  investigation  steel  wire 
rod  5.5  mm.  in  diameter,  with  tensile 
strength  greater  than  or  equal  to  1040 
Mega-Pascals  (MPa),  and  the  following 
chemical  content,  by  weight:  Carbon 
greater  than  or  equal  to  0.79  percent, 
aluminum  less  than  or  equal  to  0.005 
percent,  phosphorous  plus  sulphur  less 
than  or  equal  to  0.040  percent,  and 
nitrogen  less  than  or  equal  to  0.006 
percent.  On  November  8, 1993, 
petitioners  clarified  their  amended 
scope  of  investigation  to  exclude  steel 
wire  rod  5.5  mm  or  less  in  diameter.  We 
have  revised  the  scope  of  this 
investigation  to  reflect  petitioners' 
amendment  (see  the  "Scope  of 
Investigation"  section  of  this  notice, 
below). 

On  October  27, 1993.  the  Department 
requested  that  Ivaco  submit  a  revised 
sales  listing  in  order  to  correct  its 
reporting  of  freight  and  credit  expenses; 
it  did  so  on  November  3, 1993. 

During  November,  the  Rubber 
Manufacturers  Association  (RMA), 
Bridgestone/Firestone,  In9.,  Cooper  Tire 
and  Rubber  Company,  General  Tire, 
Inc.,  Michelin  Tire  Corporation, 


Amercord  Inc.,  National-Standard, 
Stelco,  and  petitioners  submitted 
comments  regarding  the  scope  of  this 
investigation.  Time  constraints 
precluded  full  consideration  of  these 
requests  for  the  preliminary 
determination;  however,  we  will 
consider  this  issue  for  the  final 
determination. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  November  1. 1993,  Ivaco 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  after  the  date  of  publication  of  the 
affirmative  preliminary  determination. 
Pursuant  to  19  CFR  353.20(b),  if 
exporters  who  accoimt  for  a  significant 
proportion  of  exports  of  the 
merchandise  imder  investigation 
request  an  extension  in  the  event  of  an 
affirmative  preliminary  determination, 
we  are  required,  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request. 

Given  that  the  requirement  of  19  CFR 
353.20(b)  has  been  met,  we  are 
postponing  the  final  determination  for 
this  investigation  imtil  the  135th  day 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

Scope  of  the  Investigation 

After  incorporating  petitioners' 
October  18, 1993,  scope  amendment,  the 
product  covered  by  this  investigation  is 
now  as  follows:  Hot-rolled  carbon  steel 
and  alloy  steel  wire  rod,  in  coils,  of 
approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  Excluded  from 
the  scope  of  this  investigation  are  steel 
wire  rod  5.5  mm  or  less  in  diameter, 
with  tensile  strength  greater  than  or 
equal  to  1040  MPa,  and  the  following 
chemical  content,  by  weight:  Carbon 
greater  than  or  equal  to  0.79  percent, 
aluminum  less  than  or  equal  to  0.005 
percent,  phosphorous  plus  sulfur  less 
than  or  equal  to  0.040  percent,  and 
nitrogen  less  than  or  equal  to  0.006 
percent.  Also  excluded  are  free- 
machining  steel  containing  0.03  percent 
or  more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.4  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium, 
and/or  more  than  0.01  percent  of 
tellurium.  Excluded  as  well  are  stainless 
steel  rods,  tool  steel  rods,  free-cutting 
steel  rods,  resulfurized  steel  rods,  ball 
bearing  steel  rods,  high-nickel  steel 
rods,  and  concrete  reinforcing  bars  and 
rods. 

The  product  imder  investigation  is 
currently  classifiable  imder  subheadings 


7213.31.3000,  7213.31.6000, 
7213.39.0030,  7213.39.0090, 
7213.41.3000,  7213.41.6000, 
7213.49.0030,  7213.49.0090, 
7213.50.0020,  7213.50.0040, 
7213.50.0080,  7227.90.6000,  and 
7227.90.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1, 1992,  through  March  31, 
1993.. 

Such  or  Similar  Comparisons 

We  have  detennmed  that  the  product 
covered  by  this  Live  ■ligation  constitutes 
a  single  category  ol  such  or  similar 
merchandise. 

Where  there  wero  xio  sales  of  identical 
merchandise  in  the  h^me  market  to 
compare  to  U.S.  s«iKS,  we  made  similar 
merchandise  comp.msons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  dmy  questionnaire, 
and  the  Appendix  V  amendment  of 
August  12, 1993,  borh  ^f  which  are  on 
file  in  Room  B-099  ui  I'le  main  building 
of  the  Department  ct  I'c  jtimerce. 

Ivaco  claimed  that  tr.-:  Department 
should  make  its  product  comparisons 
first  by  considering  le\  el  of  trade  and 
then  the  physical  characteristics  of  the 
products.  We  rejected  this  argument 
oecause  the  Department  consistently 
treats  physical  characteristics  of  the 
merchandise  as  the  most  important 
criteria  in  making  model  matches. 
Where  we  were  not  able  to  make  an 
equally  similar  match  at  the  same  level 
of  trade,  we  made  comparisons  at  an 
alternative  level  of  trade.  (See  Import 
Administration  Policy  Bulletin: 
Matching  at  Levels  of  Trade,  (Number 
92/1,  July  29, 1992.)) 

Fair  Value  Comparisons 

To  determine  whether  sales  of  Ivaco 
and  Stelco  from  Canada  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

For  Ivaco  and  Stelco,  we  based  USP 
on  purchase  price  (PP),  in  accordance 
with  section  772(b)  of  the  Act,  when  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation.  In  addition, 
for  Ivaco  and  Stelco,  where  certain  sales 
to  the  first  unrelated  purchaser  took 
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place  after  importation  into  the  United 
states,  we  based  USP  on  ESP,  in 
accordance  with  section  772(c)  of  the 
Act  For  Ivaco's  consignment  sales, 
where  the  terms  of  sale  were  not  fixed 
imtil  after  importation,  we  also  based 
USP  on  ESP  in  accordance  with  section 
772(c)  of  the  Act 

On  March  19. 1993,  the  United  States 
Court  of  Appeals  for  the  Federal  Circxiit, 
in  affirming  the  decision  of  the  Court  of 
International  Trade  in  Zenith 
Electronics  Corporation  v.  United 
States,  Slip  Op.  92-1043,  -1044,  -1045, 
-1046.  ruled  that  section  772(d)(1)(C)  of 
the  Act  provides  for  an  addition  to  USP 
to  account  for  taxes  which  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market,  and  that  section 
773(a)(4)(B)  of  the  Act  does  not  allow 
circumstance-of-sale  adjustments  to 
FMV  for  difiierences  in  taxes. 
Accordingly,  we  have  changed  our 
practice  and  will  no  longer  make  a 
circumstance-of-sale  adjustment.  We 
will  no  longer  calculate  a  hypothetical 
tax  on  the  U.S.  product,  but  will,  for  the 
time  being,  add  to  USP  the  absolute 
amount  of  tax  assessed  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  home  market  tax  to  USP, 
absolute  dumping  margins  are  not 
inflated  or  deflated  by  differences 
between  taxes  included  in  FMV  and 
those  added  to  USP. 

We  made  additional,  company- 
specific  adjustments  as  follows: 

A.  Ivaco 

For  Ivaco,  we  calculated  purchase 
price  based  on  packed,  delivered  or 
freight  prepaid  prices  to  imrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  discounts,  rebates,  post-sale  price 
adjustments,  freight,  U.S.  brokerage  and 
handling,  and  U.S.  duty  and  customs 
fees,  in  accordance  with  section 
772(d)(2)  of  the  Act 

We  calculated  ESP  based  on  packed, 
ex-U.S.  warehouse  prices  to  unrelated 
customers  in  the  United  States.  We 
made  the  same  deductions  described 
abova  We  also  made  deductions,  where 
appropriate,  for  direct  selling  expenses 
including  credit  and  warranty  expenses, 
and  indirect  seUing  expenses,  including 
inventory  carrying  expenses. 

For  both  PP  and  ESP,  in  accordance 
with  section  772(d)(1)(B)  of  the  Act,  we 
increased  U.S.  price  by  the  amount  of 
import  duties  imposed  by  Canada  on 
inputs  for  the  subject  merchandise 
which  have  not  been  collected  by  reason 
of  the  exportation  of  the  subject 
merchandise  to  the  United  States. 


Ivaco  claimed  a  level  of  trade 
adjustment,  based  on  the  diSerencas 
between  the  average  price  at  each  level 
of  trade,  when  merchandise  sold  at 
different  levels  of  trade  are  compared. 
We  did  not  allow  this  adjustment 
because  Ivaco  provided  insufficient 
support  for  the  claimed  adjustment 

Ivaco  reported  corrections  to  its 
warranty  expense  claim  in  a  November 
3, 1993,  submission.  These  corrections 
were  received  too  late  for  inclusion  in 
the  preliminary  determination,  but  we 
may  take  them  into  consideration  for  the 
final  determination. 

In  addition,  we  made  further 
deductions,  where  appropriate,  for  all 
value  added  to  the  ESP  sales  of  SWR  in 
the  United  States,  pursuant  to  section 
772(e)(3)  of  the  Act.  The  value  added 
consists  of  the  costs  associated  with  the 
production  of  the  further  manufactured 
products,  other  than  the  costs  associated 
with  the  imoorted  SWR,  and  a 
proportional  amount  of  any  profit 
related  to  the  further  manufacture.  Profit 
was  calculated  by  deducting  from  the 
sales  price  of  the  finished  product  the 
total  cost  of  production  of  the  imported 
product,  as  well  as  all  applicable 
movement  charges,  discounts,  rebates, 
and  commissions.  The  total  profit  was 
then  allocated  proportionately  to  all 
components  of  cost.  Only  the  profit  or 
loss  attributable  to  the  value  added  was 
deducted. 

In  determining  the  costs  incurred  to 
produce  the  SWR.  we  included  (1)  the 
costs  of  manufacture;  (2)  movement  and 
packing  ejcpenses;  and  (3)  general 
expenses,  including  selling,  general,  and 
administrative  expenses,  and  interest 
expenses. 

On  November  8, 1993.  Ivaco  reported 
corrections  to  labor  costs  associated 
with  its  further  manufacturing  expenses. 
These  corrections  were  received  too  late 
for  inclusion  in  this  preliminary 
determination,  but  we  may  take  them 
into  consideration  for  the  final 
determination. 

Ivaco  reported  certain  further 
manufacti^ing  sales  as  PP  transactions. 
We  intend  to  examine  the  appropriate 
treatment  of  these  transactions  for  the 
final  determination,  including  whether 
they  should  be  analjrzed  as  imported,  or 
as  sold,  and  the  adjustments  to  be  made. 
We  have,  for  this  preliminary 
determination,  excluded  these 
transactions  from  our  analysis  because 
of  their  limited  nimiber.  We  also 
excluded  from  our  preliminary 
determination  analysis  a  small  quantity 
of  further  manufactured  sales,  for  which 
we  lacked  sufficiently  specific  data  to 
appropriately  match  to  the  value  added 
expenses.  The  two  types  of  sales 
excluded  from  our  analysis  account  for 


less  than  two  percent  of  the  total  U.S. 
sales  of  SWR  during  the  POL 

B.  Steico 

For  Steico.  we  calculated  purchase 
price  based  on  packed,  freight  pre-paid 
or  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  post-sale  price  adjustments,  U.S. 
brokerage  and  handling,  U.S.  duty  and 
customs  fees,  and  frei^t  expenses  in 
accordance  with  section  772(d)(2)  of  the 
Act 

We  calculated  ESP  based  on  packed, 
freight  pre-paid  or  deUvered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  U.S.  brokerage  and 
handling,  U.S.  duty  and  customs  fees, 
freight  expenses  and  direct  selling 
expenses  including:  credit,  technical 
services,  and  warranty  expenses.  In 
addition,  we  deducted  indirect  selling 
expenses  and  inventory  carrying 
expenses. 

indirect  selling  expenses  for  both 
markets  were  recalculated  because 
Steico  did  not  consolidate  its  reporting 
of  indirect  selling  expenses  incurred  by 
Steico  Inc.  and  its  related  processors, 
Stelwire  and  McMaster.  Steico  also  did 
not  allocate  its  indirect  selling  expenses 
between  the  U.S.  and  Canadian  markets. 
Therefore,  we  recalculated  the  indirect 
selling  expenses  for  each  market  based 
on  information  provided  in  the 
questionnaire  responses. 

We  did  not  allow  Steico  *s  post-sale 
warehousing  expense  claim  for  the 
preliminary  determination  because 
Steico  did  not  sufficiently  provide 
support  for  its  claim  that  these  expenses 
were  reguired  as  a  condition  of  sale. 

In  addition,  we  made  further 
deductions,  where  appropriate,  for  all 
value  added  to  the  SWR  in  the  United 
States,  pursxiant  to  section  772(e)(3)  of 
the  Act,  as  described  above  (see 
discussion  of  Ivaco's  USP). 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value 
("FMV").  for  each  respondent  we 
compared  the  volume  of  home  market 
sales  of  the  subject  merchandise  to  the 
volume  of  third  covmtry  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  We 
found  that  the  home  market  was  viable 
for  sales  of  SWR  by  both  Ivaco  and 
Steico. 

Cost  of  Production 

Based  on  petitioners'  allegations,  and 
in  accordance  with  sectioa  773(b)  of  the 
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Act,  the  E>epartment  initiated 
investigations  to  determine  whether 
Ivaco  and  Stelco  had  home  market  sales 
that  were  made  at  less  than  their 
respective  costs  of  production  (COP). 

A.  Calculation  of  COP 

We  calculated  COP  based  on  the  sum 
of  the  individual  respondent's  reported 
cost  of  materials,  fabrication,  labor, 
factory  overhead,  selling  expenses, 
general  &  administrative  (G&A) 
expenses,  and  home  market  packing. 
For  each  company,  we  derived  selling 
expenses  from  its  respective  home 
market  sales  Usting.  We  added  home 
market  packing  expenses  derived  from 
the  sales  listing. 

Except  for  one  adjustment  to  the 
further  manufacturing  costs,  Ivaco's 
submitted  data  was  used  for  the 
preUminary  determination.  The 
Department  recalculated  the  G&A 
expense  rate  of  the  further 
manufacturer,  Sivaco  New  York,  using 
its  financial  statements.  The  Sivaco  New 
York's  G4A  was  divided  by  Sivaco  New 
York's  cost  of  sales,  and  the  rate  was 
applied  to  the  entire  ';ost  of 
manufacturing  in  order  to  fully  allocate 
G&A. 

Stelco's  submitted  cost  of  production 
and  constructed  value  data  was  not 
adjusted  for  this  determination. 

B.  Test  of  Home  Market  Sale  Prices 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  SWR 
were  at  prices  below  COP. 

We  compared  model-specific  COP  to 
reported  prices  that  were  net  of 
movement  charges,  discounts,  and 
rebates.  If  over  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  not 
made  in  substantial  quantities.  If 
between  10  and  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we 
discarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90 
percent  of  respondent's  sales  of  a  given 
product  were  at  prices  below  the  COP 
over  an  extended  period  of  time,  we 
disregarded  all  sales  for  that  model  and 
calculated  FMV  based  on  constructed 
value  (CV).  In  order  to  determine  that 
below-cost  sales  were  made  over  an 
extended  period  of  time,  we  performed 
the  following  analysis  on  a  product- 
specific  basis:  (1)  If  a  respondent  sold  a 
product  in  only  one  month  of  the  POI 
and  there  were  sales  in  that  month 
below  the  COP,  or  (2)  if  a  respondent 
sold  a  product  during  two  months  or 


more  of  the  POI  and  there  were  sales 
below  the  COP  during  two  or  more  of 
those  months,  then  below-cost  sales 
were  considered  to  have  been  made  over 
an  extended  period  of  time. 

C.  Results  of  COP  Test 

For  both  Ivaco  and  Stelco,  we  found 
that  for  certain  models  more  than  90 
percent  of  home  market  sales  were  at 
below-COP  prices  over  an  extended 
period  of  time.  No  information  has  been 
provided  regarding  whether  the  below 
cost  sales  were  at  prices  that  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  For  U.S.  sales  left 
without  a  match  as  a  result  of 
disregarding  these  below  COP  sales,  we 
based  FMV  on  CV. 

D.  Calculation  ofCV 

In  accordance  with  section 
773(e)(1)(B)  (i)  and  (li)  of  the  Act,  we 
included  in  CV  the  greater  of  (1) 
respondent's  reported  SG&A,  adjusted 
as  detailed  above;  or  (2)  the  statutory 
minimum  often  percent  of  cost  of 
manufacture  (COM).  For  profit,  we  used 
the  statutory  minimum  of  eight  percent 
of  the  sum  of  COM  and  general 
expenses  (because  actual  profit  on  home 
market  sales  was  less  than  eight 
percent).  SelUng  expenses  (direct  and. 
where  appropriate,  indirect)  were 
derived  from  the  individual 
respondent's  home  market  sales 
database. 

In  instances  where  we  compared 
Ivaco's  U.S.  prices  to  CV,  we  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  credit  and  warranty 
expenses.  In  instances  where  we 
compared  Stelco's  U.S.  prices  to  CV,  we 
made  circumstance  of  sale  adjustments, 
where  appropriate,  for  credit,  technical 
services,  and  warranty  expenses. 

Price-to-Price  Comparisons 

For  those  products  for  which  there 
were  an  adequate  number  of  sales  at 
prices  above  the  COP,  we  based  FMV  on 
home  market  prices.  For  Ivaco,  we 
calculated  FMV  based  on  ex-factory 
prices,  inclusive  of  packing,  to 
unrelated  customers.  For  Stelco.  we 
calcidated  FMV  based  on  ex-factory 
prices,  inclusive  of  packing,  to 
unrelated  customers  and/or  to  related 
customers  whose  sales  were  determined 
to  be  at  arm's  length. 

For  Ivaco,  in  accordance  with  19  CFR 
353.58,  we  compared  U.S.  sales  to  home 
market  sales  made  at  the  same  level  of 
trade,  where  possible.  Where  we  were 
not  able  to  match  at  the  same  level  of 
trade,  we  made  comparisons  at  an 
alternative  level  of  trade.  Stelco  did  not 


report  sales  at  differing  levels  of  trade  in 
the  home  market. 

For  aU  comparisons  to  purchase  price 
sales,  pursuant  to  section  773(a)(4)(B) 
and  19  CFR  353.56(a)(2),  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses.  We  also  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise,  in 
accordance  with  19  CFR  353.57. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs. 

A.  Ivaco — Purchase  Price  Comparisons 

For  home  market  to  purchase  price 
comparisons,  we  made  deductions, 
where  appropriate,  for  discounts, 
rebates,  post-sale  price  adjustments,  and 
foreign  inland  freight,  in  accordance 
with  section  773(a)(4)  of  the  Act.  We 
determined,  for  the  preliminary 
determination,  that  early  payment 
rebates  should  be  treated  as  discounts 
because  they  were  granted  prior  to 
payment. 

Pursuant  to  section  773(a)(4)(B)  and 
19  CFR  353.56(a)(2),  we  made 
ciraunstance  of  sale  adjustments,  where 
appropriate,  for  warranty  expenses. 

Because  no  commissions  were  paid 
on  home  market  sales,  wa  deducted  the 
lesser  of  either  (1)  the  amount  of  the 
commission  paid  on  the  U.S.  sale;  or  (2) 
the  sum  of  the  weighted  average  of 
indirect  selling  expenses  paid  on  the 
home  market  sales,  in  accordance  with 
19  CFR  353.56(b)(1).  Home  market 
indirect  selling  expenses  included 
inventory  carrying  expenses.  Finally, 
the  amoimt  of  the  commission  paid  on 
the  U.S.  sale  was  added  to  FMV. 

B.  Ivaco— ESP  Comparisons 

For  home  market  to  ESP  comparisons, 
we  made  deductions,  where 
appropriate,  for  discoimts,  rebates, 
inland  freight,  and  warranty  expenses. 
We  also  deducted  from  FMV  the 
weighted-average  home  market  indirect 
selling  expenses,  including  inventory 
carrying  costs.  The  deduction  for  home 
market  indirect  selling  expenses  was 
capped  by  the  sum  of  U.S.  commissions 
paid  (if  any)  and  U.S.  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.56(b)  (1)  and  (2). 

For  home  market  to  ESP  comparisons 
that  involved  further  manufacturing  in 
the  United  States,  the  cap  to  the 
deduction  for  home  market  indirect 
selling  expenses  was  the  portion  of  U.S. 
indirect  selling  expenses  and  the 
portion  of  commissions  (if  any) 
attributable  to  the  foreign-produced 
input  product. 
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C.  Steico — Purchase  Price  Comparisons 

For  homo  maiket  to  purchase  price 
comparisons,  we  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  and  insurance  in  accordance 
With  section  773(a)(4)  of  the  Act. 

Pursuant  to  section  773(a)(4)(B)  and 
19  CFR  353.56ra)(2),  we  made 
circum$tance-of-sale  adjustments,  where 
appropriate,  for  technical  and  warranty 
expenses,  and  commissions. 

Because  no  commissions  were  paid 
on  home  market  sales,  we  deducted  the 
lesser  of  either  (1)  the  amount  of  the 
commission  paid  on  the  U.S.  sale;  or  (2) 
the  sum  of  the  weighted  average  of 
indirect  selling  expenses  paid  on  the 
home  market  sales,  in  accordance  with 
19  CFR  353.56(b)(1).  Home  market 
indirect  selling  expenses  included 
inventory  canying  expenses.  Finally, 
the  amount  of  the  commission  paid  on 
the  U.S.  sale  was  added  to  FtAW. 

In  addition.  Steico  reported  the 
Canadian  Goods  and  Services  Tax  (GST) 
amount  on  home  market  sales  based  on 
the  full  invoice  price,  which,  in  some 
cases,  included  an  additional  amount 
charged  to  the  customer  for  freight. 
Therefore,  the  Department  recalculated 
the  GST  amount  based  on  a  sales  price 
net  of  this  freight  revenue. 

We  recalculated  indirect  selling 
expenses  for  both  markets,  as  discussed 
above  under  "United  States  Price". 

D.  Stelco^ESP  Comparisons 

For  home  market  to  ESP  comparisons, 
we  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  insurance,  warranty,  and  the  direct 
portion  of  technical  service  expenses 
We  also  deducted  from  FMV  the 
weighted-average  home  market  indirect 
selling  eoqjenses,  including,  where 
appropriate,  inventory  carrying  costs. 
The  deduction  for  home  market  indirect 
selUng  expenses  was  capped  by  the  sum 
of  U.S.  commissions  paid  (if  any)  and 
U.S.  indirect  selHng  expenses,  in 
accordance  with  19  CFR  353.56(b)(1) 
and  (2). 

We  recalculated  the  reported  indirect 
selling  expenses  and  GST  as  described 
above. 

For  home  m.arket  to  ESP  comparisons 
that  involved  further  manufacturing  in 
the  United  States,  the  cap  to  the 
deduction  for  home  market  indirect 
selling  expenses  was  the  portion  of  U.S. 
indirect  selling  expenses  and  the 
portion  of  commissions  (if  any) 
attributable  to  the  foreign-produced 
input  product. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 


on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SWR  fi^m  Canada  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preUminary 
dumping  margins,  as  shown  below.  This 
suspension  of  Uquidation  will  remain  in 
effect  until  further  notice.  The  less  than 
fair  value  margins  are  as  follows: 


Producer/manufacturer  ex- 
porter 


Ivaco  Inc  . 
Steico  Inc 
All  others 


Weighted-av- 
erage margin 
percentage 


9.62 
13.09 
10.93 


rrc  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Conunerce,  Room  B-099,  within  ten 
days  of  the  pubUcation  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
nam^,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
February  23, 1994,  and  rebuttal  briefs  no 
later  than  March  2, 1994.  A  hearing,  if 
requested,  will  be  held  on  March  4, 
1994,  at  9:30  a.m.  at  the  U.S. 
Department  of  Commerce  in  room  3708. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b),  oral 


presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  not  later  than  135  days 
after  the  pubUcation  of  this  notice. 

This  determination  is  pubUshed 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  November  19, 1993. 

Barbara  R.  Stafifbrd, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-29158  Filed  11-26-93;  8:45  am) 

BILUNC  CODE  3S10-DS-P 


[A-122-^14] 

Pure  Magnesium  From  Canada: 
Amendment  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Order  In  Accordance  With  Decision  on 
Remand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  October  6,  1993,  the  U.S.- 
Canada Binational  Panel  ("Panel") 
affirmed  the  Department  of  Commerce's 
("the  Department")  remand 
determination  in  this  case.  On 
November  10. 1993,  the  Binational 
Secretariat,  United  States  Section, 
pubUshed  a  notice  of  completion  of 
panel  review  and  noted  that  no  request 
for  an  extraordinary  challenge 
committee  had  been  filed.  (Notice  of 
Completion  of  Panel  Review,  58  FR 
59706).  As  a  result,  the  Department  is 
amending  the  final  determination  of 
sales  at  less  than  fair  value  with  respect 
to  pure  and  alloy  magnesium  from 
Canada.  For  all  entries  made  on  or  after 
the  date  of  pubUcation  of  this  notice. 
Commerce  will  direct  the  U.S.  Customs 
Service  ("Customs")  to  require  a  cash 
deposit  for  each  entry  in  an  amount 
equal  to  the  estimated  antidumping 
duty  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

EFFECTIVE  DATE:  November  29,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
A.  Malmrose,  Office  of  CoujitervaiUng 
Investigations,  U.S.  Department  of 
Commerce,  room  3099, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-5414. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  13,  1992,  the  Department 
pubUshed  notice  of  its  Final  Affirmative 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition:  Pure  Magnesium  from  Canada. 
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57  FR  30930.  That  detennlnation  noted 
that  the  weighted-average  margin  for 
pure  magnesium  was  31.33  percent. 
Commerce  subsequently  published  an 
antidumping  duty  order  and  instructed 
Customs  to  collect  a  cash  deposit  equal 
to  31.33  percent  ad  valorem  on  all 
entries  ot  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  on  or 
after  that  date. 

The  Department's  determination 
subsequently  was  appealed  to  a  U.S.- 
Canada Binational  Panel,  pursuant  to 
Article  1904  of  the  United  States- 
Canada  Free  Trade  Agreement  and  title 
IV  of  the  United  States-Canada  Free 
Trade  Implementation  Act  of  1988, 19 
U.S.C.  1516a(g)(1989).  On  May  7, 1993. 
the  Panel  remanded  the  determination 
so  that  the  Department  could  address 
certain  issues  regarding  the  calculation 
of  the  constructed  value  contained  in 
the  petition.  On  May  27. 1993,  the 
Department  issued  its  remand 
determination  with  a  recalculated 
estimated  margin  of  21  percent  ad 
valorem.  The  Panel  affirmed  the 
Department's  remand  determination  on 
October  6, 1993.  No  request  for  an 
extraordinary  challenge  has  been  filed 
and  a  Notice  of  Completion  of  Panel 
Review  has  been  published  by  the 
Binational  Secretariat 

Suspension  of  Liquidetion 

Since  the  panel  proceeding  are  now 
final,  we  are  directing  Customs  to 
require  a  cash  deposit  in  an  amount 
equal  to  21  percent  ad  valorem  for  all 
entries  of  pure  magnesiiun  from  Canada 
entered,  or  withdrawn  from  warehouse 
for  consimiption,  on  or  after  the  date  of 
publication  of  this  notice.  The 
suspension  of  liquidation  shall  remain 
in  effect  until  further  notice. 

Dated:  November  18, 1993. 

Barbara  R.  Sl)i£ford. 

Acting  Assista^it  Secivtaryfor  Import 
A  dministTadon. 

[FR  Doc.  93-29160  Filed  11-26-93;  8:45  am) 

BOUNQ  CODE  3810-OS-« 


[A-570-a23J 

Postponement  of  Rnal  Antidumping 
Duty  Determination:  Nitronmethane 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
ACTION:  Notice. 


EFFECTIVE  DATE:  November  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  Warga,  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Admlnlstntion. 


U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  EXZ  20230;  telephone:  (202) 
482-0922. 

POSTPONEMEfrr  OP  FMAL  OCTERinNATKM: 
Shanghai  Native  Produce  Import  and 
Export  Company,  Sinochem  Jiangsu 
Suzhou  Export  and  Import  Corporation, 
and  Sinochem  Liaonlng.  responding 
exporters  in  this  proceeding,  account  for 
a  dgnificant  proportion  of  exports  of 
merchandise  covered  by  this 
investigation.  On  November  B,  1993. 
these  exporters  requested  that  the 
Department  of  Commerce  postpone  its 
final  determination  until  not  later  than 
135  days  after  the  date  of  publication  of 
the  preliminary  determination.  Our 
November  1, 1993,  in  this  proceeding 
was  affirmative. 

In  accordance  with  section  735(a)(2) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  when,  subsequent  to  an 
affirmative  preliminary  determination, 
we  receive  such  a  request  from 
exporters  who  account  for  a  significant 
proportion  of  the  merchandise  under 
investigation,  we  are  required,  absent 
compelling  reasons  for  aenial,  to  grant 
the  request.  Accordingly,  we  are 
postponing  our  final  termination  as  to 
whether  sales  of  nitromethane  from  the 
PRC  have  been  made  at  less  than  fair 
value  until  not  later  than  March  23, 
1994. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefe  or  other  written  comments  in 
at  least  ten  copies  must  now  be 
submitted  to  tne  Assistant  Secretary  for 
Import  Administration  no  later  than 
February  18, 1994,  and  rebuttal  briefs, 
no  later  than  February  25, 1994.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  now  be 
held  on  March  1, 1994,  at  10  ajn.  at  the 
U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  niunber; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 


presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  and  19  CFR 

353.20(b)(2). 

Dated:  November  17,1 093. 
Baibara  R.  StafiEbrd, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-29161  Filed  11-26-93;  8:45  am) 
BIIXMO  CODE  381 0-OS-M 


National  Teclinical  Infonnation  Servica 
NTIS  Advisory  Board;  Meeting 

AGENCY:  National  Technical  Information 

Service,  Technology  Administration, 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Thursday,  December  9, 1993.  from  9 
a.m.  to  3:30  p.m.  and  on  Friday. 
December  10, 1993,  from  9  a.m.  to  3 
p.m.  One  2-hour  session  on  December  9 
v«ll  be  closed  to  the  public. 

The  Board  was  established  imder  the 
authority  of  15  U.S.C.  370b(c),  and  was 
chartered  on  September  15, 1989.  The 
Board  is  composed  of  five  members 
appointed  by  The  Secretary  of 
Commerce  who  are  eminent  in  such 
fields  as  information  resources 
management,  information  technology, 
and  library  and  infonnation  services. 
The  purpose  of  the  meeting  is  to  review 
and  make  recommendations  regarding 
general  policies  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  presentations  on 
NTIS  modernization,  a  review  of  fiscal 
data,  an  update  on  the  facility  leasing 
process,  and  a  review  of  the  progress 
with  FedWorld.  The  closed  session 
discussion  is  schedule  to  begin  at  1  p.m. 
and  end  at  3  p.m.  on  December  9, 1993. 
The  session  will  be  closed  because 
premature  disclosure  of  the  information 
to  be  discussed  would  be  likely  to 
significantly  frustrate  implementation  of 
NTIS'  business  plan. 
DATES:  The  meeting  will  convene  on 
December  9, 1993  at  9  a.m.  and  adjourn 
at  3:30  p.m.,  and  will  convene  again  on 
December  10, 1993  at  9  a.m.  and 
adjourn  at  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  on 
December  9,  in  room  161 7M4,  and  on 
December  10,  in  room  1412,  U.S. 
Department  of  Commerce.  Herbert  C 
Hoover  Building.  14th  Street  and 
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Constitution  Avenue  NW..  WashinRton 
DC  20230. 

PUBUC  PARTICIPATION:  Except  for  the 
closed  session  from  1  to  3  p.m.  on 
December  9. 1993.  the  meeting  will  be 
open  to  public  participation. 
Approximately  thirty  minutes  each  day 
•viU  be  set  aside  for  oral  comments  or 
questions  as  indicated  in  the  agenda. 
Seats  will  be  available  afar  the  public 
and  for  the  media.  Seats  will  be 
available  on  a  first-come,  first-served 
basis.  Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Board's  affairs  at  any  time  before 
and  after  the  meeting.  Copies  of  the 
minutes  of  the  meeting  will  be  available 
within  thirty  days  from  the  addiess 
given  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hull.  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield,  Virginia  22161. 
Telephone:  703-487-4612;  Fax  703- 
487-4093. 

Dated:  October  28, 1993. 
Donald  R.  Johnson, 

Director. 

[FR  Doc.  93-29152  Filed  11-26-93;  8:45  am] 

BILUr4G  CODE  3S1(M>4-H 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  to  the  Export  Licensing 
System  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
the  People's  Republic  of  China 

November  23, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  providing  for 
the  use  of  export  licenses/commercial 
invoices  printed  on  purple  paper. 


EFFECTIVE  DATE :  January  1 , 1 994 . 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Helnzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
d.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  People's  Republic  of  China  have 
agreed  to  further  amend  the  existing 


export  licensing  system  to  provide  for 
the  use  of  export  hcenses/commerdal 
invoices,  issued  by  the  Government  of 
the  People's  Republic  of  China,  for 
shipments  of  goods  produced  or 
manufactured  in  China  and  exported 
from  China  on  and  after  January  1, 1994. 
which  are  printed  on  a  purple  gmlloche' 
patterned  background  paper  and 
include  a  manufacturer's  identification 
(M.I.D.)  section.  The  purple  form 
replaces  the  brown  licenses/invoices 
c\irrently  in  use.  The  visa  stamp  is  not 
been  changed  at  this  time.  The  Chinese 
Embassy  in  Washington  will  continue  to 
issue  the  white  pre-printed  replacement 
visa  now  in  use. 

Textile  products  which  are  produced 
or  manufactured  in  China  and  exported 
from  China  during  the  period  January  1, 
1994  through  January  31. 1994  may  be 
accompanied  by  visas  printed  on  either 
brown  or  purple  background  paper. 

See  49  FR  7269.  published  on 
February  28. 1984;  and  52  FR  28741, 
published  on  August  3, 1987. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fior  the  Implementation  of  Textile 
Agreements 

November  23, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  23, 1984,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  establishes  an  export  licensing 
system  for  certain  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China. 

Effective  on  January  1, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
February  23, 1984  to  provide  for  the  use  of 
export  licenses/conunercial  invoices  issued 
by  the  Government  of  the  People's  Republic 
of  China  which  are  printed  on  purple 
guilloche  patterned  background  paper  and 
include  a  manufactiirer's  identification 
(M.I.D.)  section.  The  purple  form  will  replace 
the  brown  form  currently  being  used.  The 
Chinese  Embassy  in  Washington  will 
continue  to  use  the  white  pre-printed 
replacement  visa  now  in  use. 

To  facilitate  implementation  of  this 
amendment  to  the  export  licensing  system,  I 
request  that  you  permit  entry  of  textile 
products,  produced  or  manufactured  in 
China  and  exported  from  China  during  the 
period  January  1, 1994  through  January  31, 
1994.  for  which  the  Government  of  the 
People's  Republic  of  China  has  issued  either 
a  brown  or  purple  export  license/commercial 
invoice. 

Goods  exported  from  China  on  and  after 
February  1, 1994  must  be  accompanied  by  an 
export  visa  issued  by  the  Government  of  the 


People's  Republic  of  China  on  the  purple 
invoice  form  only. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  AgreemenU  has  determined  that 
these  actions  fall  within  ihe  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  jor  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  93-29164  FUed  11-26-93;  8:45  am] 
BOIMO  CODE  3610-OR-F 


The  Correlation:  Textile  and  Apparel 
Categories  With  the  Harmonized  Tariff 
Schedule  of  the  United  States  for  1994 

November  23, 1993 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA)  aimounces  that  the  1994 
Correlation,  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States, 
will  be  available  on  November  22, 1993. 

Copies  of  the  Correlation  may  be 
purchased  bom  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue, 
NW.,  room  H3100,  Washington,  DC 
20230,  ATTN:  Correlation,  at  a  cost  of 
$30  per  copy.  Checks  or  money  orders 
should  be  made  payable  to  the  U.S. 
Department  of  Commerce. 
Rite  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-29163  Filed  11-26-93;  8:45  am] 
BiUWO  CODE  3S10-M-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  from 
People  who  are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 
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SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  29. 1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  who  are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  sxiite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt^MENTARY  MFORMATKM:  On  July 
16.  October  1.  8  and  15. 1993,  the 
Committee  for  Purchase  from  People 
who  are  Blind  or  Severely  Disabled 
published  notices  (58  FR  38364.  51319, 
52478  and  53503)  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  (he  material 
presented  to  it  concerning  the  capability 
of  qualified  nonprofit  agencies  to 
provide  the  services,  fair  market  price, 
and  the  impact  of  the  addition  on  the 
cxirrent  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U,S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Prooirement 
List: 

Electronic  Image  Conversion,  Federal 

Bureau  of  Investigation,  9th  & 

Pennsylvania  Avenue,  NW., 

Washington,  DC 
Janitorial/Custodial.  Everett  McKinley 

Dirksen  Federal  Building,  219  South 

Dearborn  Street,  Chicago,  Illinois 
Janitorial/Custodial,  U.S.  Naval  Home, 

Gulfport,  Mississippi 
Janitorial/Custodial,  Automated  Flight 

Service  Station,  Seattle,  Washington. 


This  action  does  not  aiSiact  contracts 
awarded  prior  to  the  effiective  date  of 
this  addition  or  options  exercised  imder 
those  contracts. 
Beverly  L.  MiUoiua, 
Executive  Director. 

[FR  Doc.  93-29170  Filed  11-26-93;  8:54  am] 
MUJNa  COM  «»-»-# 


Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  fitjm 

People  who  are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 


4.  Thwe  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner* 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

_    Commodities 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  29, 1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  who  are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entitles  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  bom  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  oirrent 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  In 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government 


Box,  Seedling  Growing 

399O-00-NSH-O070 

(Requirements  for  the  U.S.  Department 

of  Agrioiltiire) 
Nonprofit  Agency:  Simrise  Enterprises, 

Inc.,  Roseburg,  Oregon. 
Pallet,  Greenhouse 
3990-O0-NSH-0071 
(Requirements  for  the  U.S.  Department 

of  Agriculture) 
Nonprofit  Agency:  Simrise  Enterprises, 

Inc.,  Roseburg,  Oregon. 
Lath,  Wood 
5510-OO-NSH-O041 
(Requirements  for  the  U.S.  Department 

of  Agriculture) 
Nonprofit  Agency:  Sunrise  Enterprises, 

Inc.,  Roseburg,  Oregon. 
Sponge.  Surgical 
6510-00-559-3219 
6510-00-116-1285 
6510-00-119-9314 
6510-00-998-3838 
Nonprofit  Agency:  Industries  for  the 

Blind  and  Visually  Impaired,  Delhi, 

Louisiana. 
Holder,  Clinical  Chart 
6530-01-115-7835 
Nonprofit  Agency:  Constructive 

Workshops,  Inc.,  New  Britain, 

Connecticut. 
Fastener,  Paper 

7510-00-161-4284 

7510-00-223-6813 

7510-00-223-6814 

7510-00-223-6815 

7510-00-291-0140 

7510-00-634-2463 
Nonprofit  Agency:  Delaware  Coimty 

Chapter,  NYSARC,  Walton.  New 

York. 

Services 

Janitorial/Custodial.  Federal  Building 

and  U.S.  Courthouse,  517  E. 

Wisconsin.  Milwaukee,  Wisconsin 
Nonprofit  Agency:  Milwaukee  Center 

for  Independence,  Inc.,  Milwaukee, 

Wisconsin. 

Mailroom  Operation,  National  Archives. 
8601  Adelphl  Road,  College  Park. 
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Maryland  and  all  Wadilngton,  DC 

Metropolitan  Area  Locations. 
Nonprofit  Agency:  Fairfax 

Opportiinities  Unlimited,  Inc. 

Springfield,  Virginia. 
Painting  Service 
Family  Quarters 
Fort  Sam  Houston,  Texas 
Nonprofit  Agency:  Goodwill  Industries 

of  San  Antonio,  San  Antonio,  Texas. 
Beverly  L.  Milkman, 
Executive  Director.  ' 

[FR  Doc  93-29171  FUed  11-2&-83;  8:54  am] 
BOJJNQ  CODE  eU0-3>-P 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVEO  ON  OR 

BEFORE:  December  29, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  MFOfMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  piiblished  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
piupose  is  to  provide  interested  persons 
an.opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government 


3.  There  are  no  known  regulatory 
alternatives  whidi  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(8)  underljring  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  additi<m  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 

Trousers.  Desert  Combat 

8415-01-327-5324  thru  -5344 
Nonprofit  Agency: 

Goodwill  Industries  of  Atlanta,  Atlanta. 
Georgia 

Goodwill  Industries  of  South  Florida 
Miami,  Florida. 
Beverly  L.  Nfilkman, 
Executive  Director. 

[FR  Doc  93-29172  FUed  11-26-93;  8:45  am) 
B&UNQ  cooe  Mao-a>-p 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

[CFDA  Nosj  84.184A,  84.1848, 84.207A] 

Drug-Free  Schools  and  Communities 
Discretionary  Grant  Programs 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  discretionary 
programs  that  will  not  invite 
applications  for  new  awards  for  fiscal 
year  (FY)  1994. 

SUMMARY:  The  Department  of  Education 
advises  potential  apphcants  that 
competitions  will  not  be  held  in  FY 
1994  for  the  following  Drug-Free 
Schools  and  Communities  discretionary 
grant  programs: 

•  Diemonstration  Grants  to 
Institutions  of  Higher  Education  (CFDA 
84.184A). 

•  Federal  Activities  Ckants  Program 
(CFDA  84.184B). 

•  School  Personnel  Training  Grants 
(CFDA  84.207A). 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Drug-Free  Schools  and  Communities 
Staff.  U.S.  Department  of  Education.  400 
Maryland  Avenue  SW.,  room  2123. 
FOB-6.  Washington.  DC  20202. 
Telephone:  (202)  401-1258.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 


Dated:  November  18. 1993. 
Thomas  W.  Payzant. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

IFR  Doc  93-29174  Piled  11-2S-93;  8:45  am] 
BooMQ  cooe  4oo«-et-» 


DEPARTMENT  OF  ENERGY 

Floodpiain  Statement  of  Hndings  for 
Proposed  Public  Water  Supply  Near 
the  Femald  Environmental 
Management  Pn^ect,  Femald,  OH 

AGENCY:  Department  of  Energy  (DOE). 
action:  Floodpiain  Statement  of 
Findings. 


SUMMARY:  This  is  a  Floodpiain 
Statement  of  Findings  for  the  proposed 
public  water  supply  project  near  the 
Femald  Environmental  Management 
Project  (FEMP).  prepared  in  accordance 
with  10  CFR  Part  1022.  DOE  proposes 
to  provide  funding  for  the  instalktion  of 
a  public  water  supply  to  be  utilized  by 
FEMP  area  residents  whose  ground- 
water supply  may  have  been  affected  by, 
or  has  the  potential  to  be  affected  by,  the 
South  Groundwater  Contamination 
Plume  (South  Plume).  This  project 
would  be  implemented  in  cooperation 
with  the  Hamilton  County  Department 
of  Public  Works  as  a  part  of  a  larger 
project  so  supply  water  to  the  citizens 
of  Crosby  Township,  Ohio.  The 
proposed  action  involves  the 
installation  of  approximately  13  miles  of 
pipeline  within  the  existing  State  and 
county  road  easements,  in  Hamihon  and 
Butler  Counties,  Ohio.  Approximately 
8.2  acres  of  the  Great  Mi^ni  River 
floodpiain  will  be  temporarily  disturbed 
during  project  construction.  DOE 
prepared  a  floodpiain  and  wetlands 
assessment  describing  the  effects, 
alternatives,  and  measiires  designed  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodpiain.  DOE  will 
endeavor  to  allow  15  days  of  public 
review  after  publication  of  the 
Statement  of  Findings  before 
implementing  the  proposed  action. 
Maps  and  further  information  on  this 
proposed  action  are  available  from  DOE 
at  the  address  below. 
FOR  FURTHER  INFORMATKM  CONTACT: 
For  further  information  on  this 
proposed  action,  contact 
Mr.  Wally  Quaider,  Assistant  Manager, 
Technical  Support,  Femald  Field 
Office,  U.S.  I>epartment  of  Energy, 
P.O.  Box  398704.  Cincinnati,  Ohio 
45239-8704,  (513)  648-3017  Fax 
number:  (513)  648-3077 
For  further  information  on  general 
DOE  floodplain/wetlands 
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environmental  review  requirements, 
contact: 

Ms.  Carol  M.  Borgstrom.  Director,  Office 

of  NEPA  Oversight,  EH-25,  U.S. 

Department  of  Energy,  1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586- 

4600  or  (800) 472-2756 
SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  proposed  pubUc  water  supply 
project  near  FEMP  prepared  in 
accordance  with  10  CFR  Part  1022.  A 
Notice  of  Floodplain  and  Wetlands 
Involvement  was  published  in  the 
Federal  Register  on  May  20, 1993,  (58 
FR  29401)  and  a  Floodplain  and 
Wetlands  Assessment  was  prepared. 

The  primary  objective  of  the  proposed 
public  water  supply  project  near  FEMP 
is  to  provide  a  permanent,  reliable,  and 
safe  drinking  water  supply  to  local 
residents.  DOE  has  agreed  to  participate 
in  the  provision  of  drinking  water  to  the 
pubUc  as  part  of  the  Amended  Consent 
Agreement  entered  into  between  DOE 
and  the  Environmental  Protection 
Agency,  dated  September  1991.  DOE 
would  provide  funding  for  the 
engineering  and  installation  of 
transmission  and  distribution  water 
mains  from  an  existing  pubUc  water 
supply  source,  a  water  reservoir,  and 
service  taps  and  connections  for  affected 
or  potentially  affected  property  owners. 

The  proposed  action  involves 
installing  approximately  13  miles  of 
pipeline  within  the  existing  State  and 
county  road  easements  in  Hamilton  and 
Butler  Counties,  Ohio.  The  pipeline  will 
be  instaUed  along  East  Miami  River 
Road  from  the  Cmcinnati  Water  Works 
(CWW)  Bolton  Plant  to  and  across  the 
Great  Miami  River  bridge  at  the 
Cincinnati  Brookville  Road  (SR  126), 
along  SR  126  to  its  intersection  with  SR 
128,  and  along  SR  128  running  south  to 
the  intersection  with  New  Haven  Road. 
The  remainder  of  the  pipeline  will  be 
installed  within  existing  easements 
along  Willey,  New  Haven,  and  Paddys 
Run  Roads,  ending  with  a  1-million 
gallon  reservoir. 

Construction  of  the  public  water 
supply  transmission  and  distribution 
piping  will  take  place  adjacent  to  roads 
in  existing  rights-of-way.  Installation  of 
the  varying  size  water  mains  will 
require  excavations  approximately  6  feet 
deep  and  3  feet  wide  along  the 
maintained  portion  of  the  road 
shoulder.  The  soil  that  is  removed  will 
be  piled  by  the  side  of  the  excavation 
until  needed  for  backfill. 

Standard  best  management  practices 
to  control  erosion  during  construction 
activities  will  be  employed.  Once 
installed,  the  pipeline  will  be 


surroimded  by  a  compacted  bed  of 
gravel,  covered  with  backfill  soil,  as 
seeded.  Excess  soil  will  be  hauled  away 
and  disposed  in  accordance  with 
Hamilton  County  requirements.  No 
more  than  8.2  acres  of  floodplain  will  be 
temporarily  distributed  during  project 
construction. 

An  alternate  pipeline  route  reviewed 
included  routing  through  archaeological 
sites  in  the  Great  Miami  River 
floodplain.  Three  alternate  reservoir 
sites  were  considered  in  addition  to  the 
proposed  reservoir  site.  Two  of  the 
alternate  reservoir  sites  would  have 
required  the  acquisition  of  private  land 
east  of  the  proposed  tank  site.  The  third 
site  would  nave  been  on  Hamilton 
County  Park  property  (Mieuni 
Whitewater  Forest  Park)  west  of  the 
proposed  tank  site.  This  third  site  could 
nave  impacted  a  State  endangered 
species,  the  cave  salamander  [Eurycea 
lucifuga)  and  could  have  resulted  in 
fragmentation  of  existing  forest 
resources.  The  proposed  reservoir  site  is 
located  in  the  northeast  portion  of  the 
Miami  Whitewater  Forest  Park,  at  least 
2,500  feet  fix)m  the  known  location  of 
the  cave  salamander.  The  water  main  to 
the  reservoir  will  nm  south  fi-om  New 
Haven  Road  about  50  yards  into  the 
Park. 

The  proposed  route  was  selected 
because  it  is  restricted  to  within  3  feet 
of  the  roadway  pavement,  except  for  the 
portion  of  Hamilton  County  park  land. 
Based  upon  the  review  of  the  proposed 
action  and  alternatives,  DOE  determined 
that  no  practicable  alternative  is 
available  for  locating  the  proposed 
action  within  the  floodplainAvetlands. 
The  proposed  action  is  not  expected  to 
result  in  permanent  impacts  to  the 
floodplains  or  wetlands.  The  portions  of 
the  pipeline  to  be  installed  within  the 
100-year  floodplain  of  the  Great  Miami 
River  will  occur  along  existing 
roadways  and  easements  in  areas  that 
have  been  previously  disturbed. 
Measures  taken  to  minimize  potential 
harm  to  or  within  the  floodplains  and 
wetlands  include  design  and 
construction  constraints,  such  as 
excavating  within  3  feet  of  the  pavement 
on  the  maintained  road  shoulder, 
employing  erosion  and  sediment 
controls  adjacent  to  the  trench  during 
construction,  removing  excess  soil  after 
the  trench  has  been  backfilled,  regrading 
the  surface  to  original  elevations,  and 
reseeding  the  disturbed  surfaces.  The 
extent  of  the  potential  flood  hazard  is 
minimal.  The  installation  of  the 
pipeline  will  be  performed  in  such  a 
manner  as  to  avoid  or  minimize  impacts 
to  the  100-floodplain.  The  proposed 
action  is  not  expected  to  result  in 
permanent  evaluation  changes  to  the 


floodplain.  The  level  of  activity  in  the 
floodplain  for  this  action  is  expected  to 
be  minimal.  Therefore,  impacts  to  the 
floodplain  are  not  expected. 

DOE  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  the 
Statement  of  Findings  prior  to 
implementing  the  proposed  action. 

Issued  in  Washington,  DC,  this  22  day  of 
November,  1993. 

Richard  J.  Guimoad, 

Assistant  Surgeon  General,  USPHS,  Principal 
Deputy  Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management. 

[FR  Doc.  93-29166  Filed  11-26-93;  8:45  am) 

BILLMQCOOE  6450-01-M 


Chicago  Operations  Office;  Denver 
Support  Office 

agency:  U.S.  Department  of  Energy. 
ACTION:  Solicitation  for  Cooperative 
Agreement. 

SUMMARY:  Pursuant  to  the  Department  of 
Energy  (DOE)  Financial  Assistance 
Rules  10  CFR  600.9,  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  is 
issuing  a  solicitation  numbered  DE- 
SC48-94R810501  for  developing  market 
assessments  and  commercial  evaluation 
reports  for  prospective  Energy-Related 
Inventions  Program  (ERIP)  grantees.  The 
purpose  of  the  proposed  Cooperative 
Agreement  is  for  the  Participant, 
working  in  close  cooperation  with  the 
Inventions  and  Innovation  Division,  to 
provide  market  assessments  of 
technical,  energ>--related  inventions  that 
have  been  recommended  for  ERIP  grant 
funding  by  the  National  Institute  of 
Standards  and  Technology  (NIST).  Tlie 
proposed  work  is  designed  to  explore 
the  market  segments  and  market 
potential  for  technologies  and 
inventions  which  have  been 
recommended  by  NIST  for  grant  funding 
support  imder  ERIP.  It  is  the  DOE's 
expectation  that  this  work  will  increase 
the  effectiveness  of  the  Energy-Related 
Inventions  Program,  and  provide  a 
better  understanding  of  benefits  and 
barriers  of  commercializing  energy 
efficiency  and  renewable  energy 
technologies  and  practices. 
SUPPLEMENTARY  INFORMATION:  The 
Participant  shall  develop  market 
intelligence  information  to  provide  high 
quality  reports  which  will  indicate  the 
commercial  potential  and  application 
areas  for  each  invention  recommended 
via  NIST.  These  reports  will  integrate 
the  technical  features  of  each  innovation 
with  a  situational  analysis  to  determine 
the  product,  competitive  market  and 
commercial  environment.  The  report 
will  also  identify  the  key  opportunities, 
barriers  and  concerns  which  will  affect 
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the  introduction  and  success  of  the 
innovation  when  entered  into  the 
marketplace.  Approximately  120  market 
analysis  and  commercial  evaluations  are 
expected  to  be  performed  over  a  3-year 
period.  Additionally,  it  is  anticipated 
that  about  30  of  the  120  assessments 
will  require  a  more  in-depth  analysis 
due  to  availability  of  data,  the  nature  of 
the  invention,  or  on  request  from  DOE. 

DOE's  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Inventions  and 
Innovation  Division,  invites  interested 
parties  to  submit  applications  in 
response  to  this  solicitation.  The 
funding  level  for  this  requirement  is 
expected  to  be  $775,000  over  a  3-year 
period.  The  DOE  reserves  the  right  to 
make  multiple  awards.  This  solicitation 
v,-ill  be  issued  on  or  about  November  30, 
1993.  Apphcations  will  be  due 
approximately  forty-five  (45)  days  after 
the  solicitation  is  issued. 

FOR  RiBTHEH  INFORMATKM  CONTACT:  U.S. 

Department  of  Energy,  Denver  Support 
Office,  2801  Youngfield  Street,  suite 
380,  Golden.  CO  80401.  Dennis  D.  Maez. 
Contract  Specialist  (303)  231-5750. 
Extension  140. 

Issued  In  Chicago,  Illinois  on  November 
17, 1993. 

Alan  E.  Smith, 

Director.  Infonnation  Management  and 
Support  Division. 

[FR  Doc.  93-29168  Filed  11-26-93;  8:45  am] 

BIUJNG  CODE  64S0-«1-y 


Federal  Energy  Regulatory 
CommlMion 

[Docket  No.  QW3-14»-000.  «t  •!.] 
Dbtle  Valley,  LP.,  et  al. 

November  22, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

I.Dixie  Valley,  LP. 

[Docket  No.  QF93-148-000) 

On  November  16. 1993,  Dixie  Valley, 
L.P.  tendered  for  filing  a  supplement  to 
its  filing  in  this  docket.  The  supplement 
pertains  to  a  change  in  the  ownership  of 
the  facility,  infonnation  relating  to  the 
ownership  and  proposed  leasing 
arrangements  of  the  interconnecting 
transmission  lines,  and  technical 
aspects  of  the  qualifying  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing 

Comment  dofe.- December  13. 1993  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Illinois  Power  Co. 

[Docket  No.  EC94-3-O001 

Take  notice  that  on  November  15, 
1993.  Illinois  Power  Company  (Illinois 
Power)  submitted  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  for  authority  to  effect  a 
"disposition  of  fadhties"  that  would  be 
deemed  to  occur  as  a  result  of  a 
proposed  corporate  restructuring,  all  as 
more  fully  set  forth  in  the  appUcation, 
which  is  on  file  with  the  Commission 
and  open  the  public  Inspection. 

The  Application  states  that  the 
proposed  restructuring  would  be 
accomphshed  through  the  creation  of  a 
holding  company,  IP  Holding  Company, 
of  which  Illinois  Power  would  become 
a  subsidiary.  It  is  stated  that  the 
proposed  restructuring  is  intended  to 
permit  the  establishment  of  non-utihty 
businesses  that  can  take  advantage  of 
new  business  opportunities  on  a  timely 
basis  and  will  not  affect  Illinois  Power's 
jurisdictional  facilities,  rates  or  services. 

Comment  date:  December  8, 1993  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (A8  CFR  385.211  and  18  CFR 
385.214).  AIJ  such  motions  or  protests 
should  be  fih?d  on  or  before  the 
comment  datfl.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  panies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 

[FR  Doc.  93-29109  Filed  11-26-93;  8:45  am) 
MUJNQ  CODE  (717-01-^ 


[ProJMt  Na  251»-003  Maine] 

Central  Maine  Power  Co.;  Notice  of 
Avallabiiity  of  Draft  Environmental 
Aasessment 

November  22, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No, 


486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  new  license  for  the 
North  Gorham  Project,  located  on  the 
Presumpscot  River,  in  Cumberland 
Coimty,  Maine  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project. 

On  September  13,  1993,  staff  issued 
and  distributed  to  all  parties  a  drafl  EA, 
and  requested  that  comments  on  the 
draft  EA  be  filed  within  30  days.  All 
comments  that  were  filed  have  been 
considered  in  the  EA. 

In  the  EA,  the  Commission's  staff  has 
analyzed  the  environmental  effects  of 
the  existing  project  and  has  concluded 
that  approval  of  the  project,  with 
appropriate  mitigation  and 
enhancement  measiires,  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  envirorunent 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Brandi, 
room  3104  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
Loia  D.  Cuhell, 
Secretary. 

[FR  Doc.  93-29081  FUed  11-2&-93;  8:45  am] 
BttUNQ  COOK  cnr-oi-u 


[Docket  No.  CP94-82-000,  et  al.] 

National  Fuel  Gas  Supply  Corporation, 
et  al.;  Natural  Gas  Certificate  Rllngs 

November  19, 1993 

Take  notice  that  the  following  filings 
have  been  made  n-ith  the  Commission: 

1.  National  Fuel  Gas  Supply  Corp. 

[Docket  No.  CP94-94-82-0001 

Take  notice  that  on  November  17, 
1992,  NaUonal  Fuel  Gas  Supply 
Corporation  (National  Fuel),  10 
Lafayette  Square.  Buffalo.  New  York 
14203,  filed  in  Docket  No.  CP94-82-000 
an  application  for  a  certificate  of  public 
convenience  and  necessity  to 
refunctionalize  seven  segments  of 
pipeline  and  fourteen  regulating  and 
measuring  stations  from  production  to 
transmission  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  a  petition  for 
a  Commission  order  declaring  that  three 
previously  certificated  facihties  should 
be  refunctionalized  from  production  to 
transmission,  all  as  more  fully  set  forth 
in  the  application  and  petition  which  is 
currently  on  file  and  open  to  public 
inspection. 

National  Fuel  states  that  the  facilities 
to  be  refunctionalized  are  pipeline 
facilities  with  a  net  book  value  of 
$1,231,729  and  associated  regulating 
and  meter  stations  with  a  net  book  valu 
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of  $50,246.  National  Fuel  lists  the 
pipeline  facilities  as  follows: 


Pipeline 

A-1 5  

D-68 

K-1   

K-2  

K-3  

K-1  

K-2  

K-4  

K-1 82  ^ 

Z-67  


Location 


Pennsylvania 
Pennsylvania 
New  York 
New  York 
New  York 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
New  York 


NettKxA 
value 


$300,404 

216,308 

27.494 

11,031 

37,619 

37,514 

331.283 

263,671 

206 

6,199 


FERC  authorization 


CP8;^-4 
CP80-463 

None. 

None. 

CP83-4 

None. 

None. 

None. 

None. 

None. 


National  Fuel  states  that,  although  the 
pipelines  identified  above  are  currently 
functionalized  as  production,  none 
meets  the  Farmland  criteria  used  by  the 
Commission  to  evaluate  whether  a 
pipeline  should  be  considered  a 
nonjurisdictional  gathering  facility. 
National  Fuel  indicates  that  it  has 
included  in  its  pleading  a  detailed 
schedule  identifying  each  of  the 
facilities,  and  its  length,  diameter, 
operations,  pressure,  number  of  receipt 
points,  whether  or  not  it  comprises  an 
extension  beyond  the  central  point  in 
the  field,  and  accoimting  detail. 

National  states  that  the  authorization 
would  ensure  that  its  books  and  records 
reflect  the  actual  use  of  the  above- 
described  facilities.  National  Fuel 
requests  an  effective  date  of  April  1, 
1994,  for  the  requested 
refunctionalization. 

Comment  date:  December  10, 1993,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  No.  a>94-80-000] 

Take  notice  that  on  November  15, 
1993,  Transcontinental  Gas  Pipe  Line 
CorporaUon  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP94-80-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  add  an 
additional  point  of  delivery  for  a  certain 
existing  transportation  and  sales 
customer;  and  to  install  and  operate 
certain  appurtenant  facilities  under 
TGPL's  blanket  certificate  issued  in 
Docket  No.  CP82-426-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

TGPL  proposes  to  construct  and 
operate  a  new  point  of  deUvery  to  the 
Greer  Commission  of  Public  Works 
(Greer),  referred  to  as  the  Tryon  Lateral 


Delivery  Point,  which  will  include  inlet 
piping,  a  meter  station,  pressure 
regulators  and  appurtenant  facilities  in 
Spartanburg  County,  South  Carolina.  It 
is  stated  that  Greer  will  construct,  or 
cause  to  be  constructed,  appurtenant 
facilities  to  enable  it  to  receive  gas  from 
TGPL  at  the  new  delivery  point. 

TGPL  states  that  the  Tryon  Lateral 
Delivery  Point  will  be  used  by  Greer  to 
receive  up  to  30,000  Mcf  per  day  of  gas 
from  TGPL,  on  an  interruptible  basis,  in 
order  to  enable  Greer  to  provide 
additional  gas  supply  delivery 
flexibility  to  its  existing  and  proposed 
distribution  system.  TGPL  also  states 
that  the  authorized  total  transportation 
and  sales  service  entitlement  for  Greer 
will  not  be  altered  bom  the  current  level 
and  the  addition  of  the  Tryon  Lateral 
Delivery  Point  will  have  no  effect  on 
TGPL's  peak  day  or  annual  deliveries  to 
Greer.  It  is  maintained  that  Greer  will 
continue  to  have  total  firm  mainline 
sales  and  transportation  capacity  of 
7,091  Mcf  per  day. 

TGPL  estimates  the  cost  of 
construction  to  be  $579,000,  which  will 
be  reimbursed  by  Greer. 

Comment  date:  January  3, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Arkla  Energy  Resources  Co. 

(Docket  No.  CP94-93-000J 

Take  notice  that  on  November  18, 
1993,  Arkla  Energy  Resources  Company 
(AER).  Post  Office  Box  21734, 
Shreveport.  Louisiana  71151,  filed  in 
Docket  No.  CP94-93-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  replacement  of  certain  existing 
metering  facilities  to  provide 
transportation  service  to  Arkansas 
Louisiana  Gas  Company  (ALG)  for 
redelivery  to  the  Empire  School  located 
in  Stephens  County,  Oklahoma,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  v*rith  tjie  Commission 
and  open  to  public  inspection. 


AER  specifically  proposes  to  replace 
an  existing  1-inch  U-Shaped  meter 
setting  with  a  2-inch  U-Shape  meter 
setting  at  an  existing  delivery  tap  on 
AER's  transmission  Line  10-1.  AER 
states  that  the  modified  meter  would 
permit  additional  deliveries  to  ALG's 
existing  rural  extension  No.  1015  to 
provide  service  to  the  Empire  School. 
AER  states  that  the  volume  of  gas  that 
would  be  delivered  through  the 
replacement  facilities  is  approximately 
8.000  Mcf  annually  and  144  Mcf  on  a 
peak  day.  AER  estimates  a  facility  cost 
of  $9,961,  which  it  indicates  would  be 
reimbursed  by  ALG. 

Conw^ent  date:  December  10, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Co. 

[Docket  No.  CP94-84-000) 

Take  notice  that  on  November  16, 
1993,  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-84-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  upgrade  an 
existing  delivery  point  to  accommodate 
increased  natural  gas  deliveries  to 
Midwest  Gas,  a  Division  of  Midwest 
Power  Systems,  Inc.  (Midwest  Gas)  for 
delivery  to  the  Arthur  #1  TBS,  located 
in  Ida  County,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  upgrade  an  existing 
delivery  point  in  Iowa  to  accommodate 
increased  natural  gas  deliveries  to 
Midwest  Gas  under  Northern's  amently 
effective  service  agreements.  Northern 
states  that  Midwest  Gas  has  requested 
increased  service  at  the  Arthur  #1  town 
border  station  (TBS)  to  handle 
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additional  load  requirements  for  the 
community  of  Arthur,  Iowa. 

Northern  further  states  that  the 
increase  in  proposed  volumes  to  be 
delivered  to  the  Arthur  #1  TBS  of  648 
Mcf  on  a  peak  day  and  16,857  Mcf  on 
an  annual  basis.  Northern  estimates  a 
cost  of  upgrading  the  delivery  point  of 
$4,000.  Midwest  Gas  will  reimburse 
Northern  for  the  cost  of  upgrading  this 
delivery  point. 

Comment  date:  January  3, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  vdth  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  vifithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  diily 
given. 

Under  the  procedure  herein  provided 
for,  unless  othenvise  advised,  it  will  be 
imnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 


G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  writhdrawn 
within  30  days  after  the  time  allowed 
for  fiUng  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-29074  Filed  11-26-93;  8:45  am] 
BIUMQ  CODE  8717-01-f> 


[Docket  Not.  ST93-551 4-000  through 
ST93-6609-000] 

Transwestem  Pipeline  Co.;  Self- 
Implementing  Transactions 

November  22, 1993. 

Take  notice  that  the  follovring 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natiual  Gas  PoUcy  Act 
of  1978  (NGPA),  Section  7  of  the  NGA 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act. « 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 


A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regxilations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blatJcet  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  imder  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Lois  D.  CasheU. 
Secretary. 


'  NoUoe  of  a  transaction  does  not  constitute  a 
determination  that  the  tenns  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 


noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 
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OodwINa* 

Tranaporter/9eil*r 

— 

Date  filed 

P»rt 
284 

sub- 
part 

Est  max. 
quantJiy" 

Aff. 
Y/A/ 
N*~ 

Rate 
>  ech^ 

Date  com- 
menced 

Projected  ter- 
rnlnaiion  date 

ST93-55t4 

'  TwntweHam  PtpaMne 
Ca 

Sid  Rtetardson  G«MO- 
meCo. 

(»-01-fl3 

0-S 

10.000 

H 

1 

08-01-93 

Indaf. 

STSS-^tS 

El  Pace  Natural  Gn 

Co. 
El  Paso  Natural  Qas 

Mock  Resources,  inc  . 

09-01-«a 

Q^ 

5.596 

H 

F 

08-02-83 

08-31-83 

ST93-5516 

Meridian  Oil  Marital^ 

08-01-03 

Q-S 

4,003 

N 

F 

08-02-83 

08-31-93 

Co. 

ing.  Inc. 

ST93-5517 

El  Paso  Natural  Qas 
Co. 

San  Diego  Qas  & 
Electric  Co. 

08-01-83 

Q-S 

1,567 

N 

F 

08-05-93 

08-31-83 

ST93-651» 

BPkMNMuralGas 
Ca 

Meridian  Oil  Maiket- 
mg,  Inc. 

08-01-93 

Q-S 

5.004 

H 

F 

08-02-83 

08-3T-63 

ST93-5519 

Colorado  Intsrstata 
QaaCo. 

NQC  Transportatkjn, 

mc. 

08-01-90 

Q-^ 

10,000 

N 

08-01-93 

Indef. 

ST93-5520 

Colorado  Intwstato 
Gas  Co. 

Grand  Valley  Gas  Co  . 

08-0t-fl6 

O-S 

20,000 

N 

08-01-93 

Indaf. 

ST93^5521 

Colorado  Irrtai  sluts 
Qas  Co. 

Interenergy  Trane- 
mission  Partners. 

08-01-83 

G-e 

1,000 

H 

08-01-93 

Indef. 

S19»-5522 

Colorado  Interstate 
Gas  Co. 

Grand  Valley  Gas  Co  . 

09-01-83 

Q-S 

50,000 

N 

08-01-93 

Indef. 

ST93-5523 

Colorado  Interstate 
Gas  Co. 

Continental  Natural 
Gas,  Inc. 

09-01-93 

G-S 

50,000 

N 

08-01-93 

Indef. 

ST93-5524 

Corpus  Christ!  Trans- 
mission Co. 

Transcontinantal  Gas 
Pipeline  Corp. 

09-01-83 

C 

15,000 

N 

07-^1-86 

07-01-94 

St93-5525 

Tennessee  Gas  Ptpe- 
lineCo. 

KCS  Energy  Market- 
ing, Inc. 

09-01-93 

O-S 

250,000 

N 

08-23-83 

Indef. 

ST93-5526 

Tennessee  Gas  Rpe- 
line  Co. 

Appalachian  Gas 
Sales. 

08-01-93 

G-S 

100,601 

N 

08-27-83 

indef. 

ST93-5S27 

Tennessee  Gas  Pipe- 
line Co. 

Energy  Development 
Corp. 

08-01-83 

O-S 

500,000 

N 

08-24-83 

Indef. 

ST93-5528 

Colorado  Interstate 
Gas  Co. 

KM  Gas  Marketing,  Inc 

09-02-83 

O-S 

10.000 

N 

08-08-83 

ST93-5529 

Williams  Natural  Gas 

Co. 
TrunklineGasCd 

Post  Oak  Qas,  Inc  

09-01-93 

Q-S 

500 

N 

08-01-93 

Indef. 

ST93-5530 

Coastal  Qas  Market- 
ing Co. 
Tenaska  Marketing 

09-02-83 

Q-S 

50,000 

N 

08-28-93 

Indef. 

ST93-SS31 

Trunkline  Qas  Co 

08-02-83) 

Q-6 

100.000 

t* 

08-24-93 

Indef. 

Ventures. 

ST93-5532 

Trunkline  Gas  Co 

Eastex  Hydrocaftnna,. 

Inc. 
Olympic  Fuele  Co  „..„ 

09-02-83 

O-S 

50.000 

N 

08-28-93 

Indef. 

ST93-5533 

Tnjnkllne  Gas  Co 

08-02-93 

0-6 

40,000 

N 

08-26-93 

Indef. 

ST93-5534 

ColoradD  Interstate 
Gas  Co. 

Iriterener^  Trans- 
mission Partners. 

09-02-93 

Q-S 

5.000 

N 

08-09-93 

Indef. 

ST93-5535 

Colorado  Interstate 
Gas  Co. 

American  Wankx,  Inc 

09-02-83 

Q-S 

380 

N 

08-01-93 

Indef. 

ST9G-5.S36 

Colorado  Interstate 
GasCa 

Fuel  Resource  Devel- 
opn>entCo. 

08-02-83 

O-S 

2,000 

N 

08-10-93 

Indef. 

ST93-5537 

ColoradD  Interstate 

Western  Gas  Re- 

09-02-83 

G-S 

10,000 

N 

;    08-11-93 

Indef. 

ST93-5538 

Gas  Co. 

sources,  Inc. 
Centra]  La  Eie.  Co., 

Louisiana  intrastate 

08-02-9a 

C 

200,000 

ti 

08-01-93 

01-01-96 

Gas  Corp. 

Inc.,  et  al. 

ST93-S539 

Oktex  Pipeline  Co 

Lone  Star  Gas  Co 

09-02-93 

Q-S 

50,000 

N 

08-07-93 

Indef. 

ST93-5540 

ONQ  Transmasion  Co 

Williams  Natural  Gas 

Co. 
Ozark  Pipeline  Co 

09-02-^93 

C 

100,000 

N 

08-11-93 

Indef. 

ST93-S541 

ONG  Transmission  Co 

09-02-93 

C 

50,000 

N 

08-14-93 

Indef. 

ST93-5542 

ONQ  Transmission  Co 

Oktex  RpeHne  ca 

08-02-93 

C 

100,000 

N 

08-07-93 

Indef. 

ST93-5543 

Exxon  Gas  System. 
Inc 

Transok  gas  Co  

09-03-83 

C 

,      10,000 

N 

i    08-16-93 

08-<J1-93 

ST93-5544 

Transco-Louisiana 
Intra.  PA.Ca 

Transcontinental  Gas 
Pipe  Line  Corp. 

08-03-83 

C 

50,000 

N 

:    07-t«-92 

Indef. 

ST93-5545 

Delhi  Gas  Pipeline 

Corp. 
EnogeM  Inc 

KN  Energy,  Inc „.... 

08-0^-83 

C 

375,000 

N 

08-08-93 

Indef. 

ST93-5546 

Riverside  Pipeline  Co., 

L.P. 
Arida  Energy  Re- 

09-03-83 

c 

15,000 
50,000 

N 
N 

08-07-83 
08-07-93 

Indef. 
indef. 

ST93-5547 

Enogex  Inc 

W**     t^*0     V«4 

09-03-93 

c 

i ' 

sources. 

ST9»-5548 

Black  Martin  Pipeline 
Co 

Houston  Pipe  Line  Co 

09-03-93 

B 

25,000 

N 

08-01-93 

Indef. 

ST9:^5549 

Transwestem  Pipeline 
Co 

Production  Gathering 

Co. 
National  Fuel  Gas 

09-03-93 

O-S 

627 

N 

08-08-93 

08-31-93 

ST93-5550 

Texas  Eastern  Trans- 

09-03-93 

O-S 

3,077 

N. 

08-01-93 

10-31-88 

mission  Corp. 

Supply  Corp. 

f 
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Docket  No/ 


ST93-5551 

ST93-5552 

ST93-6553 

ST93-5654 

ST93-5555 

ST93-5556 

ST93-5557 
ST93-5558 

ST93-5559 

ST93-5560 

ST93-5561 

ST93-5562 

ST93-5563 

ST93-5564 

ST93-5565 

ST93-3566 

ST93-5567 

ST93-5568 
ST93-5569 

ST93-5570 

ST93-5571 

ST93-5572 

ST93-5573 

ST93-5574 

ST93-5575 

ST93-5576 

ST93-5577 

ST93-5578 

ST93-5579 

ST93-5580 

ST93-5581 

ST93-5582 

ST93-5583 

ST93-5584 

ST93-5585 

ST93-5586 


Transporter/seller 


Houston  Pipeline  Co 
Houston  Pipeline  Co 
Houston  Pipeline  Co 

^4orthwest  Pipeline 

Corp. 
Northwest  Pipeline 

Corp. 
Valero  Transmission, 

LP. 

KN  Energy,  Inc 

Ouestar  Pipeline  Co  .. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources c5o. 

ArWa  Energy  Re- 
sources Co. 

Artda  Energy  Re- 
sources Co. 

Florida  Gas  Trans- 
mission Co. 

Midwestern  Gas 
Transmission  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Sabine  Pipe  Line  Co  . 

Williams  Natural  Gas 
Co. 

U-T  Offshore  System 

Trarfscontinental  Gas 
P/LCorp. 

Transcontinental  Gas 
PA.  Corp. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

A.itla  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 


Recipient 


Natural  Gas  Pipeline 
Co.  of  America. 

Tetts  Eastern  Tram- 
mission  Co. 

Texas  Eastern  Trans- 
mission Co. 

Salmon  Resources, 
Ltd.. 

Cascade  Natural  Gas 
Corp. 

Texas  Gas  Trans- 
mission Corp. 

KN  Gas  Marketing,  Inc 

Universal  Resources 
Corp. 

Mississippi  River 
Transmission  Corp. 

Petro-Chem  Operating 
Co.,  Inc. 

Rangeline  Corp 

Arkansas  Louisiana 

Gas  Co. 
Citrus  World.  Inc 


Equitable  Resources 

Marketing  Co. 
Public  Servk:e  Electric 

&  Gas  Co. 
NGC  Transportation, 

Inc. 
CNG  Producing  Co  .... 

Torch  Gas,  L.C 

Tide  West  Trading  & 

Transport  Co. 
Equitable  Resources 

Marketing  Co. 
CNG  Producing  Co  .... 

Equitable  Resources 

Marketing  Co. 
Lone  Star  Gas  Co 


Panda  Resources,  Inc 
Texas  Utilities  Fuel  Co 

Arkansas  Louisiana 

Gas  Co. 
Arkansas  Louisiana 

Gas  Co. 
Arkansas  Louisiana 

Gas  Co. 
Arkansas  Louisiana 

Gas  Co. 
Arkansas  Louisiana 

Gas  Co. 
Arkansas  Louisiana 

Gas  Co. 
Scana  Hydrocarbons, 

Inc. 
Arkansas  Louisiana 

Gas  Co. 
Mangum  Brick  Co 


Duer  Wagner  &  Co 
Jerrico  Energy,  Inc  . 


Date  filed 


09-03-83 

09-03-93 

09-03-93 

09-03-93 

09-03-03 

09-07-93 

09-07-93 
09-07-93 

09-07-93 

09-07-93 

09-07-93 

09-07-93 

09-07-93 

09-07-93 

09-07-93 

09-08-93 

09-08-93 

09-0&-93 
09-08-93 

09-08-93 

09-08-93 

09-08-93 

09-08-93 

09-08-93 

09-08-93 

09-09-93 

09-09-93 

09-09-93 

09-09-93 

09-09-93 

09-09-93 

09-09-93 

09-09-93 

09-09-93 

09-09-93 

09-09-93 


Part 
284 
sub- 
part 


C 

C 

C 

G-S 

Q-S 

C 

Q-S 
G-S 

G-S 

G-S 

G-S 

B 

G-S 

6-S 

Q-S 

Q-S 

G-S 

G-S 
G-S 

G-s' 

G-S 

G-S 

B 

Q-S 

B 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

G-S 


Est  max. 

daily 
quantity" 


20,000 

50,000 

50,000 

30,300 

1,232 

4,000 

10,501 
350.000 

200,000 

7,000 

50,000 

502,000 

3,452 

100,000 

200,000 

300,000 

20,000 

10.000 
100,000 

150,000 

400,000 

160,000 

30,000 

30,000 

100,000 

151,000 

52,060 

139.720 

35,280 

70,000 

100,000 

100,000 

150,000 

250 

100,000 

20,000 


Aff. 
Y/A/ 
N^ 


N 
N 
N 
N 
N 
N 

A 

A 

A 

N 

N 

A 

N 

N 

N 

N 

N 

N 
N 

N 

N 

N 

N 

N 

N 

A 

A 

A 

A 

A 

A 

N 

A 

N 

N 

N 


Rate 
sch. 


F/l 
F/1 
F/l 

F 
F 
F 
F 
F 


Date  com- 
menced 


06-12-93 

06-10-93 

06-19-93 

08-21-93 

08-19-93 

08-21-93 

09-01-93 
08-20-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

08-07-93 

09-01-93 

09-01-93 

09-C1-93 

08-19-93 

08-20-93 
08-11-93 


Projected  ter- 
minatkxi  date 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 


08-10-93 

Indef. 

08-20-93 

Indef. 

08-24-93 

Indef. 

08-01-93 

Indef. 

08-01-93 

Indef. 

09-01-93 

Indef. 

09-01-93 

Indef. 

09-01-93 

indef. 

09-01-93 

Indef. 

09-01-93 

Indef. 

09-01-93 

Indef. 

09-01-93 

indef. 

09-01-93 

Indef. 

09-01-93 

Indef. 

09-01-93 

Indef. 

09-01-93 

Indef. 

09-01-93 

Indef. 
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DockmHo.' 

Tran«port«r/9«Ner 

1 

Recipient 

Oat*  filed 

Part 
284 
sub- 
part 

Est.  max. 

daily 
quantity" 

Aff. 
N— 

Rata 
sch. 

Date  com- 
menced 

Projected  ter- 
mination date 

8X93-5587 

Artda  Energy  Natural 

Fina  Natural  Gas  Co  .. 

08-09-96 

o-e 

1.000 

N 

09-03-93 

Indef 

ST93-558ft 

Transok,  Inc  

ANR  Pipeline  Co.,  Et 

AL 
Transwestem  Pipeline 

Co. 
OKTEX  Pipeline  Ca. 

EtAl. 
OMahoma  Natural 

Gas  Co. 
Excel  Gas  Marketing. 

Inc. 
CitnjsMaiketing.  Inc  .. 

Tauber  Oil  Co  

0»-09-9e 

C 

20.000' 

fU 

08-ri-93 

indsf. 

ST93-558* 

Lone  Star  Gas  Co 

0S-O&-93 

C 

100,000 

N 

■■    05-10-93 

Indef. 

ST93-5590 

Lone  Star  Gas  Co 

09-09-^ 

c 

100.000 

N 

Qe-17-93 

Indef. 

ST93-5591 
ST93-5592 
ST93-5593. 
ST93-5594 

'•  Ozaik  Gas  Trans- 
mission System. 
Kocn  Gateway  Pipe- 
line Co. 
'  Koch  Gateway  Pipe- 
line' Co. 
1  Koch  Gateway  Pipe- 
line Co. 
Koch  Gateway  Pipe- 

lin*Co. 
Koch  Gateway  Pipe- 
line Co. 
Koch  Gateway  Pipe- 
line Co 

09-09-93 
09-10-93 
Oa-10-93 
09-10-93 
09-10-93 
09-10-93 
09-10-93 

B 

G-S 

G-6 

G-S 

G-6 

Q-S 

G-S 

100,000 

T02.704. 

250,000 
50,000 
52.400 
55.000 

524.000 

N 
N 
N 
N 
N 
N 
N 

F 

08-1 ♦-83 
06-23-93 
0&-23-93 
08-23-93 
08-27-93 
09-01-93 
;    08-23-93 

Inoef 
12^1-93 
12-2t-93 
12-21-93 
12-25-93 
12-30-93 
,12-21-93 

ST93-5595 
ST93-5596 
ST93-5597 

Mobil  Natural  Gas  Inc 

Texaco  Gas  Maiketing 

Inc. 
Prior  Intrastate  Corp  .. 

ST93-5598 

Koch  Gateway  Pipe- 

Koch  Gas  Service  Co 

0^-10-93 

O-S 

628.800 

A 

06-23-93 

12-21-93 

ST93-5599 

Mobil  Bay  Pipeline  Co 

Enron  Gas  Marketing. 

Inc. 
Exxon  Corp  

09-10-93 

G-S 

100.000 

N 

09-Ot-93 

12-30-93 

ST9S-5600 

Mobil  Bay  Pipeline  Co 
Mobil  Bay  Pipeline  Co 

Mobil  Bay  Pipeline  Co 

Mobil  Bay  Pipeline  Co 
Oasis  Pipe  Lirie  Co  .... 

0^-10-93 
0»-1O-O3 

0^10-93 

09-10-93 
09-09-93 

G-S 
0-6 

G-S 

G-S 
C 

300.000 
50.000 

150.000 

50.000 
20.000 

N 
N 

H. 
N 

09-01-93 
09-01-93 

08-23-93 

09-01-93 
07-0T-93 

12-30-93 
12-30-03 

12-21-93 

12-30-93 
Indef. 

ST93-5601 
ST93-5602 
ST93-5603 

Bridgeline  Gas  Dis- 
tribution Co. 

Arco  Natural  Gas  Mar- 
keting. 

Tauber  Oil  Co  

ST93-5604 

Transwestem  Pipeline 
Co. 

Northern  Natural  Gae 
Co. 

Sabine  Pipeline  Co  .... 

Texas  Eastern  Trans- 
mission Corp. 

Northem  Natural  Gan 
Co. 

Foft  Pierce  Utilities 
Authority. 

Onyx  Gas  Marketing 
Co..  L.C.. 

Mesa  Operating,  LP.  . 

ST93-5605 

Oasis  Pipe  Line  Co  .... 

09-09-93 

C 

2aooo 

N 

07-02-93 

Indsf 

ST93-5606 
ST93-5607 

ST93-5608 

Houston  Pipe  Line  Co 
Houston  Pipe  Line  Co 

Houston  Pipe  Line  Co 

09-09-93 
09-09-93 

09-09-93 

C 
C 

C 

too.ooo 

100.000 
10.000 

N 

N 

N 

1 

07-01-93 
07-^1-93 

07-0  T-93 

Indef. 
Indef. 

Indef. 

ST93-5609 
ST93-5610 
ST93-561 1 

Flonda  Gas  Trans- 
mission Co. 

Rorida  Gas  Trans- 
mission Co. 

Nonhem  Natural  Gas 
Co 

09-09-93 
09-09-93 
09-09-93 

G-S 
Q-S 
G-S 

20.000 
5.000 

N 
N 
N 

F 

1 

F/l 

08i-ir-93 
08-1 1-93 
08-02^93 

Indef. 
Indef. 
Indef. 

8193-5612 

Northern  Natural  Gas 

Co. 
Northern  Natural  Gas 

Co. 
Houston  Pipe  Line  Co 

Transok  Gas  Co 

Arkla  Energy  Market- 
ing Co. 

Northem  Natural  Gas 
Co. 

Associated  Natural 
GasCa 

Associated  Natural 
GcmCo. 

Anthem  Energy  Co.. 
L.P. 

Nat  Gas  P/L  Co.  of 
American,  et  ei. 

ANR  Pipeline  Co 

Afkla  Energy  Re- 
sources. 

Tristar  Gas  Co  

09-09-93 
09-0^93 
0*-O9-93 

G-S 
G-S 
C 

N 
N 
N 

F/1 
F/l 

0^-01-93 
09-01-93 
07-01-03 

IndAf 

ST93-5613 
ST93-5614 

4aooo 

25;000 

Indef. 
Indef. 

8T93-5615 
8T93-5616 
ST93-5617 

Arkansas  Western 

Pipeline  Co. 
Arkansas  Western 

Pipeline  Co. 
Oktex  Pipeline  Co 

09-09-93 
09-09-93 
09-10-93 

B 
B 
C 

23,000 
33.000 
5a0OQ 

Y 
Y 
N 

1 

07-30-03 
07-30-93 
06-20-93 

06-30-94 
06-30-94. 
Indef. 

ST93-5618 

ST93-5619 
8T93-5620 

Acadiam  Gas  Pipeline 

System. 
ONG  Transmission  Co 
ONG  Traf»smission  Co 

09-10-93 

09-10-93 
09-10-93 

C 

C 
C 

50.000 

50,000 
50,000 

N 

N 
N 

08-17-03 

08-26-03 
08-24-93 

Indef. 

Indef. 
Indef. 

8T93-5621 

Transwestem  Pipeline 
Co 

Oa-10-93 

G-S 

30.000 

N 

F 

08-11-93 

08-11-93 

ST93-5622 
ST93-5623 

Transwestem  Pipeline 

Co. 
El  Paso  Natural  Gas 

Co. 

Aquila  Energy  Market- 
ing Corp. 

Seagull  Marketing 
Sen/ices.  Inc. 

09-10-93 
09-10-93 

G-S 
G-S 

3.000 
51.500 

N 
H 

F 
1 

08-n-03 
09-13-03 

06-31-93 
Indef. 
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Docket  No.' 


ST93-5624 

ST93-562S 

ST93-5829 

ST93-5630 

ST93-5631 

ST93-5632 

ST93-5633 

ST93-5634 

ST93-5635 

ST93-5636 

ST93-5637 

ST93-5638 

ST93-5639 

ST93-5640 

ST93-5641 

ST93-5642 

ST93-5643 

ST93-5644 

ST93-5646 

ST93-5647 

ST93-5648 

ST93-5649 

ST93-5650 

ST93-5651 

ST93-5652 

ST93-5653 

ST93-5655 

ST93-5656 

ST93-5857 

ST93-5658 

ST93-5659 

ST9»-5660 

ST93-566t 

ST93-5662 

ST93-5663 


Tranaporter/satter 


\MiUston  Basin  Inter. 
P/LCo. 

TannessM  Gas  Pipe- 
line Co. 

Trunidtne  Gas  Co 


TrunWine  Gas  Co. 


Natural  Gas  P/L  Co. 

of  America. 
Natural  Gas  P/L  Co. 

of  America. 
Equitrans.  Inc 


Texas  Gas  Trans- 
mission Corp, 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Lone  Star  Gas  Co 


Williams  Natural  Gas 
Co. 

Tennessee  Gas  Pipe- 
line Ca 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tertnessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Rpe- 
line  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  mpe- 
line  Co. 

Transamertcan  Natural 
Gas  Corp.. 

Transamerican  Natural 
Gas  Corp. 

Trar)sconOr)ental  Gas 
P/L  Corp. 

Tennessee  Gas  Pipe- 
line Co. 


nedpient 


Retex  Qatheiing  Ca, 

Inc.. 
Conoco,  Irw _ „ 

KCS  Energy  Ma»ke»- 

Ing,  Inc.. 
MWcon  Gas  Sendees 

Corp.. 
DOS  Trading,  Inc 


American  Central  Gas 

Co..  Inc. 
Columbia  Gas  of 

Pennsylvania. 
Tranecontnental  Gas 

Pipe  Line  Corp. 
Associated  Natural 

Gas.  Inc. 
CNG  Producing  Co  ..„ 

ARCO  Natural  Gas 
Marketing.  Inc. 

Transwestem  RpeMne 
Co.,  et  al. 

Arida  Energy  Market- 
ing Co. 

Santa  Fe  Minerals,  Inc 

Energy  Development 
Corp. 

Transcontinental  Gas 
Pipe  Line  Co. 

Superior  Natural  Gas 
Corp. 

KCS  Energy  Market- 
ing, Inc. 

Diamoryl  Shamrock 
Offsriore  Partners. 

Polaris  Pipeijne  Corp  . 

DIstrigas  of  Massa- 
chusetts Corp: 

Aluminum  Co.  of 
America. 

Phibro  Energy 


Associ^ed  Natural 
Gas,  Inc. 

Oryx  Gas  Martteting, 
L.P. 

Iroquois  Gas  Trans- 
mission Systenx 

Petroleum  Source  & 
Systems  Group. 

Columbia  Gas  Trans- 
mission Corp. 

Enron  Gas  Marketing, 
Inc. 

Direct  Gas  Supply 
Corp. 

Brooklyn  Interstate 
Nat  Gas  Corp. 

TrunWtne  Gas  Co 


Tennessee  Gas  Pipe- 
line Co. 
Texas-ONo  Gas,  Inc  .. 

Valley  Gas  Co 


(»-10-«3 

oe-io-«3 

09-t-©3 
09-10-93 
09-13-93 
0^13-93 
09-13-93 
09-13-93 
09-13-93 
09-13-93 
09-13-93 
09-13-93 
0^13-«3 
09-13-93 
09-13-93 
09-13-93 
0»-13-93 
09-13-93 
09-13-93 
0»-13-93 
09-13-93 
09-13-93 
09-13-93 
09-13-93 
09-13-93 
0&-13-93 
09-13-93 
09-13-93 
09-13-93 
09-14-93 
09-14-93 
09-14-93 
0»-14-93 


Part 
284 
sub- 
part 


G-S 

0-S 

&-S 

G-S 

G-S 

G-S 

G-S 

G 

G-S 

G-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

6-S 

Q-S 

6-S 

6-S 

Q-S 

6-S 

6-S 

6-S 

G-S 

6-S 

6-S 

6-S 

6-S 

C 

C 

6-S 

6-S 


Est  max. 

daHy 
quantity** 


33,000 
100,000 
50,000 
100.000 
3,313 
100,000 
325 
200.000 
250.000 
50.000 
4.000 
4.000 
50,000 
10.000 
15.000 
212,250 
400,000 
300.000 
132.000 
200.000 
310.000 
50,000 
200,000 
90,000 
200,000 
10,000 
4,000 
92,000 
500.000 
91.500 
65,000 
25.000 
25,000 
112.000 


AfL 
Y/A/ 
N*- 


Y 

N 

N 

N 

N 

N 

N 

Y 

Y 

Y 

Y 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

A 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 
sch. 


7.168  N 


Date  com- 
menced 


08-12-93 

09-01-93 

06-24-93 

08-24-93 

09-01-93 

04-^1-89 

0&-28-93 

09-01-93 

09-01-93 

09-02-93 

09-03-93 

08-14-93 

08-15-93 

09-01-93 

09-01-93 

Ofr-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

Ofr-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

03-01-92 

03-14-92 

08-27-93 

09-01-93 


PrayectBd  ter- 
mination date 


09-30-94 

Indef. 

Indef. 

Indef. 

09-30-93 

Indef. 

03-31-93 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

tndef. 

Indef. 

Indef. 

Indef. 

Indef. 
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ST93-5665 

ST93-5666 

ST93-5667 

ST93-5668 

ST93-5669 

ST93-5670 

ST93-5672 

ST93-5673 

ST93-5674 

ST93-5675 

ST93-5676 

ST93-5677 

ST93-5678 

ST93-5679 

ST93-5680 
ST93-5681 

ST93-5682 

ST93-5683 

ST93-5684 

ST93-5685 

ST93-5686 

ST93-5687 
ST93-5688 

ST93-5689 

ST93-5690 
ST93-5691 

ST93-5692 

ST93-5693 

ST93-5694 

ST93-5695 

ST93-5696 

ST93-5697 

ST93-5698 

ST93-5699 

ST93-5700 

ST93-5701 

ST93-5702 


Transporter/sell«r 


Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Trunkline  Gas.  Co 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 

ANR  Pipeline  Co 

ANR  Pipeline  Co 


ANR  Pipeline  Co 

ANR  Pipeline  Co 
ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 
ANR  Pipeline  Co 


Norttiem  Natural  Gas 

Co. 
belhi  Gas  Pipeline 

Corp. 
Enogex  Inc 


Midwestem  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Rpe- 
line  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 


Redpient 


TXG  Gas  Marketing 
Co. 

Aquila  Energy  Market- 
ing Corp. 

Midcoast  Energy  Re- 
sources, Inc. 

Meridian  Marketing  & 
Trarw.  Corp. 

E.I.  DuPont  de  Ne- 
mours. 

O  &  R  Energy,  Inc  


Energy  Development 

Cofp. 
Proctor  &  Gamble 

Paper  Products  Co. 
Texas  Gas  Trans- 

missk>nCorp. 
Cincinnati  Gas  & 

Elect  Co. 
New  York  State  Elect. 

&  Gas,  Inc. 
Gaslantic  Corp  


Middle  Tennessee 
Natural  Gas  Util.. 

Orange  &  Rockland 
Utilities,  Inc. 

Catex  Energy,  Inc 

MQ  Natural  Gas  Corp 

Brooklyn  Interstate 

Nat  Gas  Corp. 
Enron  Gas  Marketing  . 

Coastal  Gas  Market- 
ing Co. 

Coastal  Gas  Market- 
ing Co. 

Mountain  Front  Pipe- 
line Co.,  Inc. 

Kerr-McGee  Corp 

Associated  Natural 
Gas,  Inc. 

Aquila  Energy  MaAet- 
ing  Corp. 

Eagle  Natural  Gas  Co 

Twister  Transrrtsston 
Co. 

Midwest  Gas,  Div. 
MkJwest  Power. 

ANR  Pipeline  Co.,  et 
al.. 

Ozark  Gas  Trans- 
mission System. 

0  &  R  Energy,  Inc  


Associated  Natural 

Gas,  Inc. 
Northern  Canadian 

Marketing  Corp. 
Elizabeth  Natural  Gas 

Co.,  Inc. 
Lawrence-Colbert 

Counties  Gas  Dist. 
Btackstone  Gas  Co  .... 

Orange  and  Rockland 
Utilities,  Inc. 

Lockport  Energy  Asso- 
ciates, L.P.. 


Data  filed 


09-14-93 

09-14-93 

09-14-93 

09-14-93 

0»-14-93 

0»-14-93 

0^-14-93 

09-14-93 

09-14-93 

09-14-93 

09-14-93 

09-14-93 

09-14-93 

09-14-93 

09-14-93 
09-14-93 

0^14-93 

09-14-93 

09-14-93 

0^14-93 

09-14-93 

09-14-93 
09-14-93 

09-14-93 

09-14-93 
09-14-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

0^-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

0^15-93 


Part 
284 
sub- 
part 


Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 
Q-S 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

Q-S 
Q-S 

Q-S 

Q-S 
Q-S 

B 

C 

C 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 


Est  max. 

dally 
quantity** 


500,000 

750,000 

11,200 

2.000 

100,000 

345,000 

515,000 

40,000 

100,000 

42,000 

18,816 

10,000 

3,061 

25,000 

100,000 
50,000 

100,000 

100,000 

1,400,000 

850,000 

25,000 

40,000 
150,000 

100,000 

25,000 
25,000 

194,400 

25,000 

10,000 

100,000 

50,000 

150,000 

1,235 

1,538 

408 

14,000 

12,000 


Aff. 
Y/A/ 
N*** 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 

N 

A 

A 

N 

N 
N 

N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 

sch. 


Dateconv 
merKed 


09-01-93 

0^-01-93 

09-01-93 

0&-01-93 

0»-01-93 

0^-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-03-93 

09-01-93 

0»-01-93 

09-01-93 

08-31-93 
09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 
09-01-93 

09-01-93 

08-27-93 
09-01-93 

07-01-93 

08-21-93 

08-21-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 


Projected  ter- 
mination date 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
10-31-93 

Indef. 

iRdef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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DockeHHo.' 


ST93-«704 

ST93-5705 

ST93-5706 

ST93-5707 

ST93-5708 

ST93-5709 

ST93-5710 

ST93-5711 

ST93-5712 

ST93-5713 

ST93-5714 

ST93-5715 

ST93-5716 

ST93-5717 

ST93-5718 

ST93-5719 

ST93-5720 

ST93-5721 

ST93-5722 

ST93-5723 

ST93-5724 

ST93-5725 

ST93-5726 

ST93-5727 

ST93-5728 

ST93-5729 

ST93-5730 

ST93-5731 

ST93-5732 

ST93-5733 

ST93-5734 

ST93-5735 

ST93-5736 
ST93-5737 
ST93-5738 

ST93-5739 


TransportsrABader 


Tarmeesse  Qas  Pipe- 
line Co. 
CohjmUa  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Coiumbia  Qas  Trans- 
mission Corp. 

CoiumUa  Gas  Trans- 
mission Corp. 

Coiurabia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

CNQ  Transmission 
Corp. 

CNG  Transmission 
Corp. 

CNG  Transmission 
Corp. 

CNQ  Transmission 
Corp. 

CNG  Transmission 
Corp. 

CNG  Transmission 
Corp. 

CNG  Transmission 
Corp. 

CNQ  Transmission 
Corp. 

CNG  Transmission 
Corp. 

CNQ  Transmission 
Corp. 

CNG  Transmission 
Corp. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Koch  Gateway  Pipe- 
line Co. 

Koch  Gateway  Pipe- 
line Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gets 
Transmission  Co. 

WiUiston  Besm  Inter. 
P/LCo. 

Great  Laicea  Gas 
Transmission  Co. 

Great  Lalies  Gas 
Transmission  Co. 

Texas  Eastern  Trans- 
mission Corp. 

Equitrans.  Inc  _ _. 

Equitrans,  Inc 

EquKrans,  Inc 

Equitrans,  Inc  „ _. 


Recipient 


City  o(  Shuqualalc ...... 

Indedc-Olean  Limited 

Partnership. 
Anchor  Glass  Cor>- 

tainerCorp. 
Baitenweft.  Inc „ 

Cokvnbia  Energy 
SenricesCorp. 

NatiorulGas  Re- 
sources LP. 

T.W.  Phillips  Gas  & 
Oil  Co. 

AppHchlan  Qas  Sales . 


City  of  Richmond  

Catax  Energy  Inc 

Atlas  Gas  Mailceting 
Arcadia  Energy  Corp 
Transport  Gas,  Inc  ... 
Transport  Gas.  Inc  ... 


National  Fuel  DisL 

Qas  Supply. 
Transport  Gas.  Inc 


Eastern  Marketing 
Corp. 

Fuel  Resources  Pro- 
duction &  Dev. 

Arco  Natural  Gas  Mar- 
keting, Inc. 

Koch  Gateway  Pipe- 
line Co. 

Anwrican  Steel  &  Wire 
Corp. 

Delta  Natural  Gas  Co., 
Inc. 

Amerada  Hess  Corp  .. 

Peoples  Gas  Light  & 

Coke  Co. 
MQ  Natural  Gas  Corp 

Vesta  Energy  Co _. 


American  CerUral  Gas 

Marketing  Co. 
Mklcon  Gas  Sen/tees 

Corp. 
Rainbow  Gas  Co 


Coenergy  Ventures, 

Inc. 
Progas  U.S.A.,  Inc  ... 

Equitabie  Gas  Co 

Captol  OU  &  Qas  Co 

Equitable  Gas  Co 

Equitable  Resources 

Energy  Co. 
Equitabie  Resources 

Marketing  Co. 


Datamti 


09-15-93 

08-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-15-93 

09-1S-93 

09-16-93 

09-15-93 

09-15-93 

09-15-93 

09-16-93 

0&-16-93 

09-16-^ 

0^-16-03 

09-16-93 

09-16-93 

09-16-93 

09-17-93 

09-17-93 

09-17-93 

09-17-93 

09-17-93 

09-17-93 

09-17-93 
09-17-93 
09-17-93 

09-17-93 


Part 
284 
sub- 
pan 


Q-€ 

B 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

G^ 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

G-« 
Q-S 
Q-S 

0-S 


Est  max. 
quantity** 


463 

16,200 

12,350 

3,500 

1,300 

50,000 

10,000 

50.000 

135.000 

3,700 

3,000 

1.500 

2.400 

2.400 

39,462 

2,400 

10,000 

6,000 

173,000 

643.100 

10.000 

1.400 

200.000 

32,490 

41,920 

104,800 

100,000 

700,000 

354,154 

30,000 

25,000 

109,207 

3,097 
2,168 
2.168 

2,168 


Alt. 
Y/A/ 
N*" 


N 

N 
Y 

N 
N 
Y 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

A 

N 

N 

N 

N 
N 
N 

N 


Rate 
sch. 


Datecom- 
mefKed 


09-01-93 

09-01-93 

08-20-93 

09-01-93 

08-01-93 

06-30-83 

09-02-93 

09-09-93 

09-09-93 

09-03-93 

08-26-93 

09-08-93 

06-28-83 

08-25-93 

08-01-93 

08-25-93 

09-01-93 

09-01-93 

09-01-93 

09-03-93 

09-09-93 

09-01-83 

09-07-93 

09-07-93 

09-07-83 

09-02-83 

08-04-83 

08-01-83 

08-19-93 

09-01-83 

09-01-83 

09-01-83 

05-27-93 

07-01-93 
06-01-93 


Projected  tsr- 
mirtatkxi  date 


Indef. 

tndef. 

Indef. 

Indef. 

10-31-84 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

01-05-84 

12-31-83 

Indef. 

Indef. 

07-31-84 

08-30-93 

11-01-00 

10-31-12 

Indef. 

03-31-03 

Indef. 


06-01-83    indef. 
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Docket  No.* 

Transporter/seller 

Recipient 

Oats  filed 

Part 
284 
sutv 
part 

Est.  max. 

daily 
quantity" 

Aff. 
Y/A/ 
N*" 

Rata 
sch. 

Date  com- 
menced 

Projected  ter- 
mination date 

ST93-5740 

Equltrans,  Inc 

Peoples  Natural  Gas 
Co 

09-17-93 

Q-S 

2,168 

N 

1 

06-11-93 

03-31-03 

ST93-5741 

Equitrans,  Inc 

Equitable  Storage  Co  . 
Industrial  Energy 

Services  Co. 
Enron  0«  &  Gas  Co  ... 
ANR  Pipeline  Co.,  et 

al 

09-17-93 
09-17-93 

09-17-93 
09-17-93 

Q-S 
Q-S 

Q-S 
C 

2,168 
2,168 

353,000 
270,000 

N 
N 

N 
N 

06-01-93 
08-04-93 

09-01-93 
09-01-93 

ST93-5742 

Equltrans,  Inc 

Indef. 

ST93-5743 
ST93-5744 

Trailblazer  Pipeline  Co 
Transok,  Inc  

Indef. 
Indef. 

Indef. 

ST93-5745 

Transolc.  Inc 

ANR  Pipeline  Co.,  et 
al 

09-17-93 

C 

8,000 

N 

09-01-93 

Indef. 

ST93-5746 

Transok,  Inc  

ANR  Pipeline  Co..  et 
al 

09-17-93 

C 

100,000 

N 

0^-01-93 

Indef. 

ST93-5747 
ST93-5748 
ST93-5749 
ST93-5750 
ST93-5751 
ST93-5752 

Stingray  Pipeline  Co  .. 

Transcontinental  Gas 
P/LCorp. 

Delhi  Gas  Pipeline 
Corp. 

Ozark  Gas  Trans- 
mission System. 

Westar  Transmission 
Co. 

Westar  Tremsmission 
Co 

Western  Gas  Re- 
sources, Inc. 

National  Gas  Re- 
sources LP. 

El  Paso  Natural  Gas 
Co. 

Mississippi  River 
Transmission  Corp. 

Natural  Gas  Pipeline 
Co.  of  Amertea. 

Northern  Natural  Gas 
Co. 

Transwestem  Pipeline 
Co. 

Landmark  Gas  Corp  .. 

09-17-93 
09-17-93 
09-20-93 
09-20-93 
09-20-93 
09-20-93 

K-S 

G-S 

C 

G-S 

C 

C 

100,000 
150,000 
14,000 
50,000 
60.000 
25,000 

N 
N 
N 
N 
N 
N 

09-01-93 
08-22-93 
08-22-93 
08-21-93 
08-01-93 
08-01-93 

Indef. 
indef. 
Indef. 
Indef. 
Indef. 
Indef. 

ST93-5753 

Westar  Transmission 
Co 

0*-20-93 

C 

30,000 

N 

08-21-93 

Indef. 

ST93-5754 

Transwestem  Pipeline 
Co 

09-20-93 

B 

3.000 

N 

09-01-93 

Indef. 

ST93-5755 
ST93-5756 

Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co 

Northem  California 
Power  Agency. 

New  Mexkx}  Natural 
Gas,  Inc. 

Equitable  Restxirres 
Marketing  Co. 

Interenergy  Corp 

09-20-93 
09-20-93 

Q-S 
G-S 

41,000 
2,000 

N 
N 

08-10-93 
05-21-93 

Indef. 
Indef. 

ST93-5757 
ST93-5758 

Transwestem  Pipeline 

Co. 
Cotorado  Interstate 

Gas  Co. 

09-20-93 
09-21-93 

G-S 
G^-S 

100,000 
5,000 

N 
N 

1 

09-01-93 
09-01-93 

Indef. 
Indef. 

ST93-5759 

ANR  Pipeline  Co 

United  States  Gypsum 

Co. 
United  States  Gypsum 

fin 

09-21-93 

G-S 

3,975 

N 

09-01-93 

Indef. 

ST93-5760 

ANR  Pipeline  Co 

09-21-93 

G-S 

50,000 

N 

08-20-93 

Indef. 

ST93-5761 
ST93-5762 

Neches  Pipeline  Sys- 
tem. 

Northem  Natural  Gas 
Co 

Natural  Gas  Pipeline 
Co.  of  America. 

Desoto  Pipeline  Co.. 
Inc. 

Koch  Hydrocarbon  Co 

09-21-93 
09-21-93 

C 
G-S 

10,000 
10.000 

N 
N 

F/1 

09-02-93 
09-01-93 

Indef. 
Indef. 

ST93-5763 

Northern  Natural  Gas 
Co 

09-21-93 

G-S 

2,000,000 

N 

F/1 

08-16-93 

Indef. 

ST93-5764 

Northem  Natural  Gas 
Co 

Koch  Hydrocartxjn  Co 

09-21-93 

G-S 

17,345 

N 

08-01-93 

05-31-91 

ST9a-5765 

Midwestern  Gas 
Transmission  Co 

Unigas  Energy,  Inc  .... 

09-21-93 

Q-S 

100,000 

N 

09-01-93 

Indef. 

ST93-5766 

Midwestem  Gas 
Transmission  Co 

Polaris  Pipeline  Corp  . 

09-21-93 

G-S 

100,000 

N 

09-01-93 

Indef. 

ST93-5767 
ST93-5768 
ST93-5769 
ST93-5774 

Midwestem  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Unified  Natural  Gas 

Group,  Inc. 
Valero  Gas  Marketing, 

L.P. 
Hadson  Gas  Systems. 

Inc. 
Atlas  Gas  Marketing, 

Inc 

09-21-93 
09-21-93 
09-21-93 
09-21-93 

G-S 
Q-S 
G-S 
G-S 

30,000 
200,000 
300,000 

50,000 

N 
N 
N 
N 

09-01-93 
09-01-93 
09-01-93 
09-01-93 

Indef. 
Indef. 
Indef. 
Indef. 

ST93-5775 

Tennessee  Gas  Pipe- 
line Co. 

M&B  Industrial  Gas 

Corp. 
Yuma  Gas  Corp 

09-21-93 

Q-S 

57,000 

N 

09-01-93 

Indef. 

ST93-5776 

Tennessee  Gas  Pipe- 
line Co. 

09-21-93 

Q-S 

125,000 

N 

09-01-93 

Indef.    . 

ST93-5777 

Tennessee  Gas  Pipe- 
line Co. 

Tenngasco  Corp  

09-21-93 

G-S 

4.000,000 

A 

09-01-93 

Indef. 

ST93-5778 
ST93-5779 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Continental  Energy 
Mariteting,  Inc. 

NGC  Transportation, 
Inc. 

09-21-93 
09-21-93 

Q-S 
Q-S 

50,000 
1,000,000 

N 
N 

09-01-93 
09-01-93 

Indef. 
Indef. 
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Docket 


No.' 


ST93-5780 

ST93-6781 

ST93-S782 

ST93-5784 

ST93-6786 

ST93-5787 

ST93-S788 

ST93-5789 

ST93-5790 

ST9»-5791 

319^-5792 

ST93-5793 

ST93-5794 

ST93-6795 

ST93-6796 

ST93-6799 

ST93-5800 

ST93-5801 

ST93-5810 

ST93-5811 

ST93-5812 

ST93-5813 

ST93-5814 

ST93-5815 
ST93-5816 
ST93-5817 

ST93-5818 

ST93-5820 

ST93-5821 

ST93-5823 

ST93-5824 

ST93-5825 

ST93-5826 

ST93-5827 

ST93-S828 

ST93-5829 


Transporter/seller 


Tennessee  Gas  Pipe- 
line Ck>. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Williston  Basin  Inter. 
P/LCo. 

Columbia  Gulf  Trans- 
mission Co. 

Columbia  Gulf  Trans- 
mission Co. 

Columbia  Gulf  Trans- 
mission Co. 

Columbia  Gulf  Trans- 
mission Co. 

Sea  Robin  Pipeline  Co 

Sea  Robin  Pipeline  Co 

Tennessee  Gas  Rpe- 
line  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 


Recipient 


Midcon  Gas  Services 

Corp. 
Kerr-McGee  Corp 


Equitable  Resources 
Martceting  Co. 

Coastal  Gas  Market- 
ing Co. 

Catex  Energy,  Inc  .... 


Endevco  Oil  &  Gas  Co 

Brooklyn  Union  Gas 

Co. 
Columbia  Energy 

Services. 
Nerco  Oil  &  Gas,  Inc  .. 

Encina  Gas  Marketing, 

Inc. 
Valero  Gas  Marketing, 

L.P. 
CNG  Producing  Co  .... 

Unigas  Energy,  Inc  .... 

Clinton  Gas  Market- 
ing, Inc. 
Ocean  State  Power .... 

Mobil  Natural  Gas,  Inc 

Koch  Gas  Servfces  Co 

Exxon  Corp  

Northem  States  Power 
Co. 

Coast  Energy  Group, 
Inc. 

Louisiana  Natural  Gas 
Pipeline,  Inc. 

National  Gas  Re- 
sources L.R. 

Torch  Gas,  L.C  

Nerco  Oil  &  Gas,  Inc  .. 
Sonat  Marketing  Co  ... 
Industrial  Energy 

Services  Co. 
Conoco  Inc 


Date  filed 


Ken'  McGee  Chemical 

Corp. 
Tejas  Power  Corp 


Natkinal  Fuel  Gas  Dis- 
tribution Corp. 

Northem  Indiana  Pub- 
lic Service  Co. 

Masonite  Corp 

Central  Illinois  Publk: 

Service  Co. 
Eagle  Natural  Gas  Co 

City  of  Lobelville 


Town  of  RWgetop-Nat- 
ural  Gas  System. 


09-21-«3 

(»-21-83 

0&-21-93 

09-21-93 

09-21-93 

09-21-93 

0^21-93 

0^21-93 

09-21-93 

09-21-93 

09-21-93 

09-21-93 

09-21-«3 

09-21-93 

09-21-93 

09-21-93 

0^21-93 

09-21-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 
09-22-93 
09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 


Part 
284 
sub- 
part 


Q-S 

G-S 

G-S 

G-S 

G-S 

G-« 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 

6-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 


Est  max. 

daily 
quantity" 


833,325 
500,000 
300,000 
500,000 
152,600 

11.000 
140,000 
140,000 
200,000 
175,000 
100,000 
500.000 

50,000 

50,000 
110,000 
200,000 
250,000 
200.000 
461 
370,000 

65,000 
120,000 

50,000 

100,000 

15,480 

4,000 

6,000 

6,263 

10,000 

30,750 

70.707 

531 

109,140 

45,235 

400 

350 


Aff. 
Y/A/ 
N*~ 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 
sch. 


Date  com- 
menced 


09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-05-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-02-93 

09-01-93 

09-01-93 

09-01-93 

0&-23-93 

08-28-93 

09-01-93 

09-01-93 

09-01-93 

09-18-93 
09-01-93 
09-01-93 

09-01-93 

09-01-93 

09-02-93 

09-01-93 

09-01-93 

09-08-93 

09-10-93 

09-12-93 

09-01-93 

09-01-93 


Projected  ter- 
minatkxi  date 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Oft-01-13 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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DockatNo.' 


ST93-5830 

ST93-5832 

ST93-5833 

S'93-5834 

ST93-5835 

ST9a-5836 

ST93-5837 

ST93-5838 

ST93-5840 

ST93-5842 

ST9a-5844 

ST93-5845 

ST93-5848 

ST93-5847 

ST9a-6849 

ST93-5851 

ST93-5853 

ST93-5854 

ST93-5855 

ST93-5856 

ST93-5857 

ST93-5858 

ST93-5859 

ST93-5860 

ST93-5861 

ST93-5862 

ST93-5863 

ST93-5864 

ST93-5867 

ST93-5868 

ST93-5870 

ST93-5872 

ST93-5873 

ST93-5874 

ST93-5875 


Trantpoftw/Mltor 


Tennessee  Gas  Plpe- 
nneCo. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Midwestern  Gas 
Transmission  Co. 

Enogex  Inc 

Southern  Natural  Gas 
Co. 

Southern  h4aturai  Gas 
Co. 

Southern  Natural  Gas 
Co. 

Midwestern  Gas 
Transmission  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
HneCo. 


Recipient 


CHy  ot  Springfield  ...... 

City  of  Moulton ..„. 

0  &  R  Energy,  Inc  

Valley  Gas  Co 

Texas-Ohio  Gas,  Inc.  . 

Central  Hudson  Gas  & 

Electric  Corp.. 
City  of  Vina 

Orange  &  Roddand 

Utilities,  Inc. 
Clarion  River  Gas  Co  . 

Western  Gas  Re- 
sources, inc. 

Unifield  Natural  Gas 
Group,  inc. 

Transco  Energy  Mar- 
keting Co. 

Chevron  U.SA,  Inc.  .. 

MG  Natural  Gas  Corp. 

Texaco  Gas  Martcet- 

Ing.  Inc. 
Endevco  Oil  &  Gas  Co 

Conoco  Inc 


Date  filed 


Artda  Erwrgy  Re- 
sources. 

Riverside  Energy  Re- 
sources, inc. 

Prior  intrastate  


Louis  Dreyfus  Natural 

Gas  Corp. 
Catsx  Energy,  Inc.  


Clarion  River  Gas  Co  . 

Village  of  Provencal  ... 

City  of  Portland-Natu- 
ral Gas  System. 
Town  of  Walnut 


City  of  Corinth  Pub. 

Utilities  Comm. 
Orange  &  Rockland 

Utilities,  Inc. 
UCAR  Cartxxi  Co.  Inc 

Valley  Gas  Co 


North  Coast  Energy, 

Inc. 
Southem  Connecticut 

Gas  Co. 
Peoples  Gas  Light  & 

Coke  Co. 
Pennsylvania  Gas  & 

Water  Co. 
Cherokee  Water  & 

Gas  Dept 


09-22-93 

09-22-«3 

09-22-03 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-03 

09-22-93 

09-22-93 

09-22-93 

0»-22-03 

09-22-93 

09-22-93 

09-22^ 

09-22-93 

09-22-93 

00-22-93 

09-22-93 

09-22-03 

09-22-03 

09-22-93 

09-22-93 

09-22-03 

09-22-03 

09-22-03 

09-22-03 

09-22-93 

00-22-93 

09-22-93 

09-22-93 

00-22-93 

09-22-93 


Part 
284 
sut>- 
part 


O-S 

G-S 

G-S 

Q-S 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

C 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 


Est  max. 

daity 
quantlV* 


8,200 
1.730 
2.073 
7.167 
195,000 
16,126 
155 
17.356 
38 
491.000 
19,000 
500,000 
600.000 
200.000 
250,000 
2.550 
50,000 
100,000 
80,000 
150,000 
40.000 
100,000 
40 
292 
5.500 
800 
2,715 
16,898 
3.265 
5,000 
10,000 
37,632 
51,652 
22,609 
359 


Aff. 
Y/A/ 
NT* 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rats 
•oh. 


10 


Date  com- 
menced 


F=01 


00-01-03 

00-01-03 

00-01-03 

00-01-03 

00-02-03 

09-01-93 

00-01-03 

00-13-93 

00-10-03 

00-01-03 

00-01-03 

09-01-93 

00-01-03 

00-01-03 

00-03-03 

00-01-03 

09-14-93 

09-01-03 

00-03-03 

06-24-93 

00-t8-03 

09-01-93 

00-10-03 

00-10-03 

09-01-93 

00-01-03 

00-16-03 

00-03-03 

00-01-93 

00-01-03 

00-10-03 

00-01-03 

00-01-03 

00-01-03 

00-76-03 


Projected  ter- 
mination date 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

indef. 

indef. 

indef. 

indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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Docket  No/ 


ST93-5876 

ST93-5877 

ST93-5878 

ST93-5879 

ST93-5880 

ST93-5881 

ST93-^82 

ST93-5883 

ST93-6884 

ST93-5887 

ST93-6888 

ST93-6889 

ST93-5891 

ST93-6892 

ST93-6893 

ST93-6894 

ST93-6895 

ST93-6896 

ST93-5897 

ST93-6898 

ST93-5899 

ST93-6900 

ST93-B901 

ST93-5902 

ST9a-5903 

ST93-5904 

ST93-5905 
ST93-5906 
ST9S-5907 

ST93-5908 

ST93-5909 

ST93-6910 

ST93-5911 

ST93-5912 

8193-5913 

ST93-5915 

ST93-5916 


Transporter/seOer 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Rpe- 
line  Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Trailblazer  Pipeline  Co 

Koch  Qateway  Pipe- 
line Co. 

Natural  Gas  P/L  Co. 
of  An>erica. 

Natural  Gas  P/L  Co. 
of  America. 

Natural  Qas  P/L  Co. 
of  /Vmertca. 

Williston  Basin  Inter. 
P/L  Co. 

ANR  Pipeline  Basin 
Inter.  P/L  Co. 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Delhi  Gas  Pipeline 
Corp.. 

Delhi  Qas  Pipeline 
Corp.. 

MIdcon  Texas  Pipeline 
Corp.. 

MIdcon  Texas  Pipeline 
Corp.. 

Transwestem  Pipeline 
Co. 

Transwestem  Pipeline 
Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 


Recipient 

City  of  BaMwyn 

Rochester  Qas  & 

Electric  Corp. 
OSRAM  Sylvania.  Inc 

O  4  R  Energy,  Inc  

T.  W.  Phillips  Gas  & 
Oil  Co. 

National  Fuel  Gas  Dis- 
tribution Corp. 

Mountaineer  Gas 
Services,  Inc. 

AGF  Direct  Gas 
Sales,  Inc. 

O  &  R  Energy,  Inc  

Industrial  Energy 
Sen/ices  Co. 

North  Canadian  Mar- 
keting Corp. 

Valley  Qas  Co 

East  Tennessee  Natu- 
ral Qas  Co. 

Long  Island  Lighting 
Co. 

Knoxville  Utilities 
Board. 

Loudon  Utilities  

Ball-lncon  Glass  Pack- 
aging Corp. 

ArWa  Energy  Re- 
sources, et  al. 

K  N  Gas  Marketing, 
Inc. 

Excel  Qas  Marketing, 
Inc. 

Mkkx>n  Qas  Sennces 
Corp. 

Snyder  Gas  Market- 
ing, Inc. 

Olympk:  Fuels  Co  

Coastal  Qas  Market- 
ing Co. 
CMS  Gas  Marketing  .. 

0  &  R  Energy,  Inc  

Nerco  Oil  &  Gas,  Inc  .. 
MG  Natural  Gas  Corp. 
ANR  Pipeline  Co.  et  al 

ANR  Pipeline  Co.,  et 
al. 

Ftorida  Gas  Trans- 
mission Co. 

Koch  Qateway  Pipe- 
line Co. 

J.M.  Huber  Corp 

Enron  Gas  Marketing, 
Inc. 

Pennsylvania  &  South- 
em  Gas  Co. 

Chevron  USA,  Inc 

City  of  Clarksville  


Date  filed 


09-22-93 

09-22-«3 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-22-93 

09-23-93 

09-23-93 

09-23-93 

09-23-93 

09-23-93 

09-24-93 

09-24-93 

09-24-93 
09-24-93 
09-24-93 
09-24-93 

09-24-93 

09-24-93 

09-24-93 

09-24-93 

09-24-93 

09-24-93 

09-24-93 

09-24-93 


Part 
284 
sut>- 
part 


G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-HT 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
Q-S 
C 

C 

C 

C 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 

daHy 
quantity" 


1,900 

30,725 

1.800 

2,927 

5.212 

82,119 

5,000 

10,000 

2,073 

150,000 

200.000 

387 

174,599 

5,202 

5,102 

1,531 

3,000 

10.000 

15,400 

102,704 

50,000 

30,000 

17,278 

147,725 

25,000 

300.000 

100,000 

100,000 

5,000 

7.000 

10.000 

50,000 

250 

5,000 

6,527 

600,000 

5,900 


Air. 

Y/A/ 
N^ 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

N 

N 

N 

N 

N 

A 

N 

N 

Y 

N 

N 
N 
N 
N 

N 

N 

N 

N 

A 

N 

N 

N 


Rate 
•ch. 


Date  com- 
menced 


09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-11-93 

09-01-93 

09-10-93 

09-08-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

07-01-93 

09-01-93 

09-15-93 

09-01-93 

08-23-93 

09-01-93 

09-21-93 

09-01-93 

09-01-93 
09-01-93 
09-02-93 
08-25-93 

08-25-93 

09-08-93 

09-03-93 

08-01-93 

08-26-93 

09-01-93 

09-03-93 

09-01-93 


Proiected  ter- 
minatkxidate 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

05-31-92 

09-30-93 

01-13-94 

09-30-93 

Indef. 

11-30-93 

06-18-94 

Indef. 

Indef. 
Indef. 
Indef. 
Indef. 

Indef. 

Indef. 

10-01-93 

Indef. 

08-31-93 

Indef. 

Indef. 

Indef. 
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Docket  No.' 


ST93-5917 
ST93-5918 
ST93-5919 
ST93-5920 
ST93-5922 
ST93-5923 
ST93-5924 
ST9a-5925 
ST93-5926 
ST93-5927 
ST93-5928 
ST93-5929 
ST93-5931 
ST93-5932 
ST9a-5933 
ST93-5934 
ST93-5935 
ST93-5936 
ST93-5937 
ST93-5938 
ST93-5939 
ST93-5940 
ST93-5941 
ST93-5942 
ST93-5943 
ST93-5944 
ST93-5945 
ST93-5946 
ST93-5947 
ST»»-5948 
ST9S-5949 
ST93-5950 
ST93-5951 
ST9.'J-5952 
ST9S-5953 


Transportar/8«0er 


Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Rpe- 
line  Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

E!  Paso  Natural  Gas 
Co. 

Natural  Gas  P/L  Co. 
of  America. 

El  Paso  Natural  Gas 
Co. 

Arkia  Energy  Re- 
sources Co. 

Willian»  Natural  Gas 
Co. 

Williams  Natural  Qas 
Co. 

Williams  Ntrtural  Qas 
Co. 

Panhandle  Eastern 
Pipe  Line  Co. 

Panhandle  Eastern 
Pipe  Line  Co. 

Panhandle  Eastern 
Pipe  Line  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Qas 
Transmission  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Tremsmission  Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 


Recipient 


CKy  of  Huntsvllle  UW. 

Qas  System. 
ENzabethtown  Qas  Co 

Ford  Motor  Co 

CNQ  Transmission 

Corp. 
Yankee  Qaa  SerAces 

Village  of  Forest  Hin  ... 

North  Alabama  Qas 
Oistrkrt 

Aluminum  Co.  of 
America. 

Transco  Energy  Mar- 
keting Co. 

Equitrans,  Inc 

Calgon  Cart>on  Corp.  . 

Pennzoil  Gas  Market- 
ing Co. 

Northern  California 
Power  Agency. 

Mitchell  &  Mitchell  En- 
ergy Group. 

Mklcon  Gas  Servk:es 
Corp. 

Merklian  Oil  Trading, 
Inc. 

Hallwood  Petroleum, 
Inc. 

Mid-Continent  Energy, 
k)C. 

United  States  Gypsum 
Co. 

Poiaris  Pipeline  Co  .... 

Union  Bectric  Co 

Ford  Motor  Co 

National  Helium  Corp. 
City  of  Morgantown  .... 

Northem  Illinois  Qas 

Co. 
Peoples  Qas  Light  & 

Coke  Co. 
Central  IHinois  Light 

Co. 
City  of  Casey  

Aluminum  Co.  of 

America. 
Koch  Qas  Services  Co 

Entrade  Corp 

Procter  &  Gamble 
Paper  Products  Co. 

Procter  &  GamWe 
Paper  Products  Co. 

Coming  Natural  Qas 
Corp. 

Hope  Gas,  Inc 


DMsfHed 


09-24-03 
09-24-93 
0»-24-93 
09-24-93 
09-24-93 
09-24-93 
09-24-93 
09-24-93 
09-24-93 
09-24-93 
09-24-93 
09-24-93 
09-24-93 
09-24-93 
0^24-93 
09-24-Q3 
09-27-93 
09-24-93 
09-24-93 
09-24-93 
09-27-93 
09-27-93 
09-27-93 
09-27-93 
09-27-93 
09-27-93 
09-27-93 
09-27-93 
09-27-93 
09-27-93 
09-27-93 
09-27-03 
09-27-93 
09-27-93 
09-27-93 


Part 
284 
sub- 
part 


Q-S 
Q-S 
O-S 
0-S 
G-S 
O-S 
Q-S 
Q-S 
Q-S 
G-S 
G-S 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
G-S 
Q-S 
Q-S 
O-S 
Q-S 
Q-S 
G-S 
O-S 
O-S 
O-S 
O-S 
O-S 
O-S 
G-S 
O-S 
G-S 
Q-S 


Est.  max. 

daily 
quantlt/** 


5.281 

3,395 

10,000 

77,305 

29,419 

485 

7288 

14,500 

15,000 

65,134 

6,000 

60,000 

20.000 

206 

100,000 

25.750 

1.500 

250 

3,975 

25,000 

10.000 

200 

29.032 

2,800 

236,522 

102.600 

780 

2.407 

14,335 

100.000 

5.300 

4,000 

4,444 

5,9So 

5.121 


Aff. 
Y/A/ 
N— 


Rate 
sch. 


Oatsconrv 
menced 


09-16-93 
09-13-93 
09-01-93 
09-01-93 
09-01-93 
09-02-93 
09-01-93 
09-08-93 
09-01-93 
09-01-93 
09-13-93 
09-08-93 
09-07-93 
09-09-93 
09-01-93 
09-04-93 
09-03-93 
09-01-93 
09-01-93 
08-24-93 
Oft-25-93 
08-01-93 
07-01-93 
09-01-93 
09-01-93 
09-01-93 
09-01-93 
09-01-93 
09-13-93 
09-01-93 
09-14-93 
09-01-93 
09-01-93 
09-01-93 
09-01-93 


Projected  ter- 
mination data 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

09-30-93 

Indef. 

Indef. 

Indef. 

08-01-93 

Indef. 

10-31-95 

12-31-96 

10-31-93 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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Docket  No.' 


ST93-5954 

ST93-5955 

ST93-5956 

ST93-5957 

ST93-5958 

ST93-5959 

ST93-5960 

ST93-5961 

ST93-5962 

ST9:>-5963 

ST93-5964 

ST9a-5965 

ST9»-5966 

ST93-5967 

ST93-5968 

ST93-5969 

ST9a-6970 

ST9a-5972 

ST93-6974 

ST93-6975 

ST93-5976 

ST93-5977 

ST93-6978 

ST93-5979 

ST93-5980 

ST9a-5981 

ST93-5982 

ST9a-5983 

ST9a-5984 

ST93-5985 

ST93-5986 

ST93-5988 

ST93-5990 

ST93-5992 

ST93-5993 


Tran^)0(le<y8elter 


Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Plpe- 

Itne  Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Rpe- 

line  Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 

line  Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Tennessee  Gas  Pipe- 
line Co. 
Midcon  Texas  Pipeline 

Corp. 
Valero  Transmission, 
LP. 


Recipient 


Niagara  Mohawtc 

Power  Corp. 
Pennsylvania  Gas  & 

Water  Co. 
New  York  State  Elec- 

trk:  &  Gas  Corp. 
Piedmont  Natural  Gas 

Co. 
AlLiminum  Co.  of 

America. 
UGI  Utilities,  Inc 


Ward  Manufacturing, 

Inc. 
Columbia  Gas  Trans- 

misston  Corp. 
City  of  HuntsviMe  Ut«. 

Gas  System. 
SCM  Chemicals,  Inc  . 


Borden,  Inc 


OSRAM  Sylvania.  Inc 

Pennsylvania  &  South- 
em  Gas  Co. 
Pennsylvania  Gas  & 

Water  Co. 
Pennsylvania  Gas  & 

Water  Co. 
Caledonia  Natural  Gas 

Di8trk:t. 
Trans  Louisiana  Gas 

Co. 
City  of  Corinth  Pub. 

Utilities  Comm. 
Town  of  Tishomingo 

Natural  Gas  Dept 
Mississippi  Valley  Gas 

Co. 
City  of  Oarksville  


City  of  Decatur 
City  of  Linden  .. 


Yanlcee  Gas  Servk^es 

Co. 
PubKc  Sendee  Electric 

&  Gas  Co. 
Trans  Louisiana 

City  of  HohenwaW 


Consolklated  Edision 

Co.  of  New  York. 
Selmer  Utility  Diviskxi 

Northeast  Ohio  Natu- 
ral Gas  Corp. 

Westem  Kentucky 
Gas  Co. 

City  of  Savannah  


AFQ  Industries,  Inc  ... 

Texas  Eastem  Trans- 
missk)n  Corp. 

Fksrida  Gas  Trans- 
mission Co. 


Data  filed 


09-27-93 

09-27-93 

09-27-93 

0&-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

0»-27-93 


Part 
284 
sub- 
part 


Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

C 

C 


Est  max. 

daily 
quanttty** 


128,021 
23,768 
22.532 
15,000 
18.367 
30,000 
1,075 
263,998 
28,970 
1,750 
219 
531 
1,500 
15,000 
2,000 
450 
144 
7,285 
744 
15,000 
26,000 
1,690 
900 
3,458 
5.117 
126 
2.500 
31.212 
2,563 
235 
8,282 
4,000 
7.480 
25.000 
786 


Aff. 
Y/A/ 
N*~ 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rata 
sch. 


Data  com- 
merKed 


09-01-93 

09-01-93 

0»-01-93 

09-01-93 

0&-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

0&-01-93 

09-01-93 

09-16-93 

0^-03-93 

09-16-93 

09-01-93 

09-01-93 

09-01-93 

09-13-93 

09-01-93 

09-01-93 

0^-04-93 

09-03-93 

09-01-93 

0»-08-93 

09-01-93 

09-02-93 

09-01-93 

09-01-93 

0^-01-93 

09-16-93 

09-01-93 


Projected  ter- 
minatkxi  date 


Indef. 

kxlef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

mdef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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Docket  No.' 


ST93-5994 

ST93-5995 

ST93-5996 

ST93-5997 

ST93-5998 

ST93-5999 

ST9»-€000 

ST93-6001 

ST93-6002 

ST93-6003 

ST93-6004 

ST93-6005 

ST93-6006 

ST93-6007 
ST93-6008 

ST93-6009 

ST93-€010 

ST93-6011 
ST93-6012 

ST93-6013 

ST93-6014 

ST93-6015 

ST93-6016 

ST93-6017 

ST93-6018 

ST93-€019 

ST93-6020 

ST93-6021 

ST93-6022 

ST93-6023 

ST93-6024 

ST93-6025 

ST93-€026 

ST93-6027 

ST93-6028 

ST93-6029 


Transporter/seOer 


VaJero  Transmission, 

LP. 
Valero  Transmission, 

LP. 
Valero  Transmission, 

LP. 
Transtexas  Pipefine  .. 

Columbia  Gas  Trans- 
missJon  Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trar^ 
mission  Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Nattiesburg  Indus. 
Gas  Sales  Co. 

Koch  Gateway  Pipe- 
line Co. 

Koch  Gateway  Pipe- 
line Co. 

Koch  Gateway  Pipe- 
line Co. 

Koch  Gateway  Pipe- 
line Co. 

KN  Energy,  Inc 

Equitrans,  Inc 


Equitrans,  Inc 


Trunkline  Gas  Co 

Trunldine  Gas  Co 
Toinldine  Gas  Co 


Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 
Transwestem 

Co. 


Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 


Redplent 


Natural  Gas  Pipelirw 
Co.  of  .America. 

Florida  Gas  Trans- 
mission Co. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Alliance  Tubular  Prod- 
ucts. 

West  Virginia  Wes- 
leyan  College. 

Ohio  Cumberland  Gas 
Co. 

Olympic  Fuels  Co  

Transcontinental  Gas 

Pipe  Line  Corp. 
Shell  Gas  Trading  Co 

Murphy  Oil  USA,  Inc  .. 

LL&E  Gas  Marketing, 
Inc.. 

NGC  Transportatkxi, 
Inc. 

Trlstar  Gas  Co  

Public  Service  Electrk: 
&  Gas  Co. 

Eastern  Amerk»n  En- 
ergy Corp. 

Central  Illinois  Light 
Co. 

Alpha  Resins  Corp 

Central  Illinois  Public 
Sen/k:eCo. 

Enron  Gas  Marketing, 
Inc. 

Enron  Gas  Marketing, 
Inc. 

Enron  Gas  Marketing, 
Inc. 

NGC  Transportation, 
Inc. 

NGC  Transportatton, 
Inc. 

Aquila  Energy  Market- 
ing Corp. 

Enron  Gas  Marketing, 
Inc. 

Continental  Natural 
Gas,  Inc. 

Texaco  Gas  Market- 
ing, Inc. 

Clayton  Williams  En- 
ergy, Inc. 

NGC  Transportatkxi, 
Inc. 

Richardson  Products 
Co. 

Richanjson  Products 
Co. 

Mountain  Front  Pipe- 
NneCo. 

Tenneco  Gas  Market- 
ing Co. 

Trlstar  Gas  Co  

Enron  Gas  Marketing, 
Inc. 


Data  filed 


09-27-03 

09-27-93 

09-27-^ 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-27-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 
09-28-93 

09-28-93 

09-28-93 

09-2a-93 
09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

0»-28-93 

09-2&-93 

09-28-93 

09-28-93 

09-2&-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 


Part 
284 
sub- 
part 


C 

C 

C 

C 

Q-S 

G-S 

B 

G-S 

Q-ST 

G-S 

Q-S 

Q-S 

G-S 

G-S 
Q-S 

G-S 

Q-S 

Q-S 
G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 


Est  max. 

daily 
quantity** 


25,000 

1,118 

35.713 

10,000 

500 

100 

975 

30,000 

20,000 

209,600 

100,000 

10,000 

157,200 

50.000 
50,061 

9,581 

5.694 

466 
9,709 

1,820 

1.700 

3,640 

3,325 

3,325 

19,500 
1,820 
5,000 
3,712 
3,000 
7,280 
7,280 
3.640 
1.748 
2.483 

25.480 
7,280 


Aff. 
Y/A/ 
N*** 


N 

N 

N 

N 

Y 

Y 

N 

Y 

N 

N 

N 

N 

N 

N 
N 

N 

N 

N 
N 

A 

A 

A 

N 
N 
N 
A 
N 
N 
N 
N 
N 
N 
N 
N 
N 
A 


Rata 

8Ch. 


N/A 


Date  conv 
meiced 


09-01-93 

09-02-93 

09-01-93 

09-01-93 

09-15-93 

09-10-93 

08-30-93 

09-03-93 

09-01-93 

09-23-93 

09-01-93 

09-05-93 

09-22-93 

08-31-93 
07-17-93 

09-01-93 

09-01-93 

09-01-93 
09-01-93 

.09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-03-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-04-93 

09-04-93 

09-01-93 

09-01-03 


Projected  ter- 
miruitkmdate 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

10-31-05 

01-21-94 

12-30-93 

01-03-94 

01-20-94 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-<30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 
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Docket  No.' 


ST93-6030 
ST9$-6031 
ST93-6032 
ST93-6033 
ST9»-6034 
STW-6035 

I 

ST93-6036 

ST95-6037 

ST93-6038 

ST93-6039 

ST93-6040 

ST93-6041 

ST93-6042 

ST93-6043 

ST93-6044 

ST93-604S 

ST93-6046 

ST93-6047 

ST93.«)48 

ST93>6049 

ST93-6050 

ST93-6051 

ST9a-6052 

ST93-6053 

ST93-6054 

ST93-6055 

ST93-6056 

ST93-6057 

ST93-6058 

ST93-6059 

ST93-6060 

ST93-6061 

ST93-6062 

ST93-6063 

ST93-«064 
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Transporter/seHer 


Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Trar^swestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 
Co. 

Transwestem  Pipeline 
Co. 

Northem  Natural  Gas 
Co. 

Northem  Natural  Gas 
Co. 

Norttiem  Natural  Gas 
Co. 

Florida  Gas  Trans- 
mission Co. 

Texas  Qea  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Midwestern  Gas 
Transmission  Co. 

MidwestemGas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 


Recipient 


Enron  Gas  Marketing, 

Inc. 
Richardson  Products 

Co. 
Richardson  Products 

Co. 

Richardson  Products 

Co. 
Premier  Gas  Co « 

Production  Gatheflng 

Co. 
Vintage  Gas,  inc 

Enron  Gas  Mariteting, 

Inc. 
Enron  Gas  Marketing, 

Inc. 
Enron  Gas  Marketing, 

mc. 
NGC  Transportation, 

Inc. 
NGC  Transportation, 

mc. 
GPM  Gas  Corp 

Richardson  Products 

Co. 
RichanJson  Products 

Co. 
Enron  Oil  &  Gas  Co  ... 

Gas  Co.  of  New  Mex- 
ico. 

Enron  Gas  Marketing, 
Inc. 

Enron  Gas  Marketing, 
Inc. 

Enron  Gas  Marketing. 
Inc. 

Enron  Gas  Mariceting, 
Inc. 

Enron  Gas  Marketing, 
Inc. 

Enron  Gas  Marketing, 
Inc. 

NGC  Transportation, 
mc. 

Enron  Gas  Mariceting, 
mc. 

Enron  Gas  Maiketmg, 
Inc. 

Coastal  Gas  Market- 
ing Co. 

Supertor  Water,  Ught 
4  Power  Co. 

Fremont  Dept  of  Utili- 
ties. 

Familand  Industries, 
Inc. 

RiverskJe  Energy  Re- 
sources. 

Polaris  Pipeime  Corp  . 

Northem  Indiana  Put>- 

Ik:  Servtee  Co. 
City  of  Martinsville 

Equltat)le  Life  Assur- 
ance Society. 


Date  filed 


09-28-03 

09-28-93 

09-28-03 

09-28-93 

09-28-03 

09-28-93 

09-28-03 

09-28-93 

09-28-03 

09-28-93 

09-28-93 

09-28-03 

09-28-93 

09-28-03 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-03 

09-2&-93 

09-28-93 

09-28-93 

0^-28-03 

09-28-93 

09-28-03 

09-28-03 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-03 

09-28-03 


Part 
284 

sut>- 
part 


O-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

Q-S 

Q-S 

G-S 


09-28-83    G-S 


Est  max. 

daily 
quantity- 


3,640 
3,640 
3,640 
3.640 
6.000 
750 
7.280 
5,000 
3.640 
3.640 
3325 
220 
10,000 
3.640 
7.280 
10,000 
5,000 
3.325 
5,000 
3.640 
3.640 
7,280 
7,280 
3,325 
7,280 
1.650 
100.000 
5.245 
7,000 
5,000 
1,500 
3,000 
100,000 
725 


Aff. 
Y/A/ 
N— 


A 

N 

N 

N 

N 

N 

N 

A 

A 

A 

N 

N 

N 

N 

N 

A 

N 

A 

A 

A 

A 

A 

A 

N 

A 

A 

N 

N 

N 

N 

N 

N 

N 

N 


SCh. 


1.500    N 


Dateconv 
menced 


09-01-03 

09-01-03 

09-01-03 

09-01-03 

09-01-03 

00-01-03 

00-01-03 

09-01-03 

09-01-03 

09-01-03 

09-01-03 

09-01-03 

09-01-03 

09-01-03 

09-01-03 

09-08-03 

09-04-03 

00-01-03 

09-01-03 

09-01-03 

09-01-03 

09-01-83 

09-01-03 

09-01-03 

09-01-03 

09-01-03 

08-03-03 

06-11-03 

07-01-03 

08-29-93 

09-03-03 

09-17-93 

09-01-03 

09-01-03 

00-01-03 


Projected  ter- 
minatkxidate 


09-30-03 

09-30-93 

09-30-03 

09-30-93 

09-30-93 

09-30-93 

09-30-03 

09-30-93 

09-30-03 

09-30-03 

09-30-93 

09^30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-03 

09-30-03 

09-30-93 

09-30-93 

09-30-93 

0^-30-93 

09-30-93 

09-30-93 

09-30-03 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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Docket  No.' 


ST93-6065 

ST93-6066 

ST93-6067 

ST93-6068 

ST93-€069 

ST93-6070 

ST93-6071 

ST93-6072 

ST93-6073 

ST93-6136 

ST93-6155 

ST93-6232 

ST9S-6233 

ST93-6234 

ST93-6256 

ST93-6257 

ST93-6269 

ST93-6278 

ST93-6279 

ST93-6280 

ST93-6281 

ST93-6374 

ST93-6376 

ST93-6383 

ST93-6388 

ST93-6389 

ST93-6391 

ST93-6404 

ST93-6426 

ST93-6430 

ST93-«431 

ST93-6465 

ST93-6466 

ST93-6467 

ST93-6468 


Transporter/seller 


Midwestern  Gas 
Transmission  Co. 

Midwestern  Qas 
Transmisston  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Trar^misslon  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Qas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Seagas  Pipeline  Co  ... 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Tennessee  Gas  Pipe- 
line Co. 

Channel  Industries 
Gas  Co. 

Channel  Industries 
Gas  Co. 

Midwestem  Gas 
Transmission  Co. 

Midwestem  Gas 
Transmission  Co. 


Recipient 


City  of  Marshali  

Town  of  Grandvlew  ... 

Norttiem  Illinois  Qas 

Co. 
Central  Illinois  Putjiic 

Service  Co. 
Community  (Natural 

Gas  Co.,  Inc. 
Triumph  Natural  Qas, 

Inc. 
NGC  Transportation, 

Inc. 
Aluminum  Co.  of 

America. 
Entrade  Corp , 


Entrade  Corp 


Energy  Consultants. 
Inc. 

NGC  Transportation 
Inc. 

National  Fuel  Qas  Dis- 
tribution Corp. 

T.W.  Phillips  Gas  & 
Oil  Co. 

City  of  New  Albany  .... 

City  of  Sheffield 


Date  filed 


City  of  Springrield 
Centran  Corp  


Flagg  Energy  Devel- 
opment Corp. 
Pogo  Producing  Co  .... 

Woodward  Mart(eting 

Inc. 
Applachian  Gas  Sales, 

Inc. 
American  Central  Gas 

Companies,  Inc. 
Tenngasco  Corp  

Greater  Dickson  Qas 
Authority. 

City  of  Hartselle  Utili- 
ties Board. 

Phillips  Qas  Pipeline 
Co. 

City  of  Decatur 


Fitchburg  Gas  &  Elec- 
tric Ught  Co. 

Kentucky  Electric 
Steel  Corp. 

City  of  Ho4yoke  Qas  & 
Electric  Dept. 

Fksrida  Gas  Trans- 
missk)n  Co.,  et  al. 

Tennessee  Gas  Pipe- 
line Co.,  et  al. 

Coastal  Gas  Maricet- 
ingCo. 

Aquila  Energy  Maritet- 
ing  Corp. 


09-28-^3 

09-2&-93 

0»-28-93 

09-2&-«3 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

0^28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-93 

09-28-83 

09-28-93 

0&-2&-93 

09-28-93 

09-28-93 

09-2&-93 

09-29-93 

09-2»-93 

09-29-93 

09-29-93 

09-29-93 

09-29-93 

09-29-93 

09-29-93 


Part 
284 
sub- 
part 


Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G- 

HT 
Q-S 

Q-S 

Q-S 

Q-S 

C 

C 

Q-S 

Q-S 


Est.  max. 

daily 
quantity** 


2,198 

467 

37,800 

600 

1.243 

19,800 

400,000 

50,000 

300,000 

4,000,000 

2,500 

1.000 

158,812 

3,000 

7,500 

4,581 

1,800 

1,000 

5.000 

5,150 

150,000 

45,018 

20,000 

24,000 

3,500 

2,563 

50,000 

9.273 

534 

900 

685 

75,000 

100,000 

400,000 

100.000 


Aff. 
Y/A/ 
N*- 


N 

N 

N 

N 

N 

N 

N 

N 

A 

A 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

A 

N 

N 

N 

N 

N 

N 

N 

Y 

Y 

N 

N 


Rate 
sch. 


Date  conv 
menced 


09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-22-93 

09-32-93 

09-01-93 

09-01-93 

09-08-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-12-93 

09-15-93 

09-01-93 

09-01-93 

09-10-93 

09-16-93 

09-01-93 

06-01-93 

09-03-93 

09-01-93 

09-09-93 

09-24-93 

09-01-93 

09-01-93 

09-16-93 

09-01-93 


Projected  ter- 
minatton  date 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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Docket  No.* 


ST93-6470 

ST93-6471 

ST93-6472 

ST93-6473 

ST93-6474 

ST93-6475 

ST93-6476 

ST93-6477 

ST93-6478 

ST93-6479 

ST93-6480 

ST93-6481 

ST93-6482 

ST93-6483 

ST93-6484 

ST93-6485 

ST93-6486 

ST93-6487 

ST93-6488 

ST93-6489 

ST93-6490 

ST93-6516 

ST93-6578 

ST9a-6579 

ST93-6580 

ST93-65B1 

ST93-6582 

ST9»-6583 

3193-6584 

ST93-6585 

ST93-6586 

ST93-6587 

ST9a-6588 

ST93-6589 

ST93-6590 


Transporter/seller 


Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Ozaik  Gas  Trans- 
mission System. 
Humt)le  Gas  Pipeline 

Co. 
Humble  Gas  Pipeline 

Co. 
h4atural  Gas  P/L  Co. 

of  America. 
Northern  Illinois  Gas 

Co. 
Northern  Illinois  Gas 

Co. 
Northem  Illinois  Gas 

Co. 
Northem  Illinois  Gas 

Co. 
Northem  Illinois  Gas 

Co. 
Delhi  Gas  Pipeline 

Corp. 
Delhi  Gas  Pipeline 

Corp. 
Delhi  Gas  Pipeline 

Corp. 
ENOGEX  Inc 


Sabine  Pipe  Line  Co 

Williston  Basin  Inter. 

P/L  Co. 
Iroquois  Gas  Trans. 

System.  LP. 
Iroquois  Gas  Trans. 

System,  L.P. 
Tennessee  Gas  Pipe- 
line Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandandle  Eastem 

Pipe  Line  Co. 
Pandeindle  Eastem 

Pipe  Line  Co. 
Transcontinental  Gas 

P/L  Corp. 
Transcontinental  Gas 

P/L  Corp. 
Transcontinental  Gas 

P/L  Corp. 


Recipient 


Access  Energy  Corp  .. 

Westpiains  Energy 

Mobil  Natural  Gas,  Inc 
Ohk)  Gas  Co 


Howard  Energy  Co., 
Inc. 

Texas  Eastem  Trans- 
mission Corp. 

Texas  Eastem  Trans- 
mission Corp. 

Anadarko  Trading  Co . 

Howard  Energy 

O&R  Energy 

Hadson  Gas  Systems 

North  Canadian  Mar- 
keting. 
UNIGAS  


DatsfHed 


ANR  Pipeline  Co.,  et 
al. 

Pandhandle  Eastem 
Gas  Pipeline  Co. 

KOCH  Gateway  Pipe- 
line Co. 

Pandhandle  Eastem 
Pipe  Line  Co. 

Union  Oil  Co.  of  Cali- 
fornia. 

Conoco  Inc 


Kamine/Besicorp  Nat- 
ural Dam  L.P. 

JMC  Fuel  Services, 
Inc. 

Pittsburgh  Coming 
Corp. 

Howard  Energy  Co.. 
Inc. 

Phelps  Enterprises  .... 


Union  Pacific  Fuels, 

Inc. 
Enron  Gas  Mart(eting, 

Inc. 
McGee  Packing  Co  .... 

Crest  Ridge  R-VII 
School  District. 
Tylex,  Inc 


Production  Gathering 

Co. 
Mobil  Natural  Gas,  inc 

AMGAS,  Inc  


Excel  Gas  Mariteting, 

Inc. 
LEDCO,  Inc 


UNIMAKR.  LLC 


09-29-«3 

09-2&-93 

09-29-93 

09-2»-93 

09-29-93 

09-29-93 

0»-29-93 

09-29-d3 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

Oa-30-93 

09-30-93 

09-30-93 

09-30-93 

09-03-93 

0^-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 

09-30-93 


Part 
284 
sub- 
part 


Q-S 

6-S 

Q-S 

Q-S 

Q-S 

C 

C 

Q-S 

G-ST 

G-ST 

G-ST 

G-ST 

G-ST 

C 

C 

C 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S' 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 

daily 
quantity" 


120,000 
5,000 
325,000 
2,958 
50,000 
15,000 
15,000 
50,000 
653 
10,000 
5,000 
200,000 
10,155 
1.000 
375,000 
25,000 
20,000 
30,000 
20,993 
12,000 
540,000 
1.000 
500,000 
500 
25,000 
200,000 
100 
1,000 
100 
5.000 
250,000 
5,000 
50,000 
300,000 

ip,ooo 


Aff. 
Y/A/ 
N~« 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
A 
N 

y 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


Rate 
sch. 


I 

F 

I 

F 

F/! 

I 

I 

I 

N/A 

N/A 

N/A 

N/A 

N/A 


Dateconn- 
menced 


08-01-93 

09-01-93 

09-01-93 

08-01-93 

09-01-93 

09-01-93 

09-15-93 

09-01-93 

09-01-93 

09-04-93 

09-01-93 

09-01-93 

08-21-93 

09-04-93 

09-02-93 

09-01-93 

00-17-93 

08-31-93 

08-31-93 

09-01-93 

09-23-93 

09-01-93 

09-04-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-01-93 

09-03-93 

09-01-93 


Projected  ter- 
miruition  date 


04-30-98 

11-30-93 

04-30-98 

09-30-93 

Indef. 

09-15-93 

11-01-93 

Indef. 

09-30-93 

09-30-93 

09-30-»3 

09-30-93 

08-2&-93 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

05-31-94 

Indef. 

Indef. 

Indef. 

04-30-98 

07-31-98 

07-31-08 

08-31-95 

04-30-98 

04-30-98 

08-31-94 

04-30-98 

04-30-98 

03-31-94 

Indef. 

Indef. 

Indef. 
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DocMNa* 


ST93-O501 

ST93-6592 

ST93-6593 

ST93-6694 

ST93-6596 

ST93-6596 

8793-6597 

ST93-6598 

ST93-6599 

ST93-«600 

ST93-6601 

ST93-6602 

ST93-«603 

ST93-6604 

ST93-6605 

ST93-6606 

ST93-6607 

ST93-6608 

ST93-6609 


TraiMportsr/Miw 


Tranaooninantal  Oat 

P/LCofp. 
MssMppl  River 

Trans.  Corp. 


Trans.  Corp. 
Miwoisalppi  RIvef 

Trans.  Corp. 
Naluial  Qas  P/L  Ca 

of  America. 
Northern  Natural  Qas 

Co. 
Northern  Natural  Gas 

Co. 
Transweetsm  Pipeline 

Co. 
Transweetem  Pipelina 

Co. 
Tcanswestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transvvestenn  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Rpellne 

Co. 
Transwestem  Pipeline 

Ca 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Transwestem  Pipeline 

Co. 
Trarfswestem  Pipeline 

Co. 


Recipient 


CNQ  Producing  Co 
Natural 


Gas,  Inc. 


Co 


BiooMyn  Interstals 

Nat  Gas  Corp. 
Enron  Oi&Qas  Co 


Nebraska  PubKc  Gas 

Agency. 
NQC  Transportation, 

Inc. 
NOG  Transportation. 

Ina 
NQC  Transportation. 

Inc. 
NQC  Transportation, 

Inc. 
Richardson  Products 

Ca 
Richardson  Products 

Ca 
Richardson  Products 

Ca 
Richardson  Products 

Ca 
Richardson  Products 

Co. 
Richardson  Products 

Co. 
Enron  Qas  Martceting, 

Inc. 
Anthem  Energy  Co  .... 


oa-ao-«3 

00-30-93 
00-30-03 
00-30-03 
00-30-03 
00-30-03 
00-30-03 
00-30-03 
00-30-«3 
00-30-03 
00-30-03 
00-30-03 
00-30-03 
09-30-03 
09-30-03 
09-30-93 
00-30-93 
00-30-93 
09-30-93 


Part 
284 
sub- 
part 


G-S 
O-S 
G-S 

B 

Q-S 

G-S 

Q-€ 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

Q-S 


Est  max. 
quantty- 


400,000 

22.064 

1.000 

60.000 

80.000 

402,734 
246 
5,000 
5,000 
5.000 
5,000 
3.640 
3.640 
3,640 
3.640 
3.640 
3,640 

10,000 

14.000 


Aff. 
Y/A/ 
N~* 


N 
A 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


Rata 
ach. 


Date  com- 
menced 


00-13-03 
00-01-03 
00-01-03 
00-04-03 
00-01-03 
00-01-03 
06-22-03 
00-01-03 
09-01-03 
09-01-03 
00-01-03 
09-01-03 
09-01-93 
09-01-03 
00-01-03 
00-01-93 
00-01-03 
09-18-03 
09-01-83 


Proieded  ter- 
mination date 


Indef. 

Inder. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

09-30-03 

00-30-03 

09-30-83 

00-30-03 

00-30-03 

00-30-83 

09-30-83 

00-30-83 

00-30-03 

00-30-83 

09-30-93 

09-30-93 


•Notice  of  Transactions  does  not  constitute  a  determination  that  Minge  comply  with  commission  regulations  in  accordmca  with  ortter  isin  dan 
(final  rule  and  notice  requesting  supplemental  comments.  50  FR  42,372!l  wmnwwgn  reguanons  m  accordance  wiin  order  No.  436 

"N"  liSSrS  X&^^^  ""^^ '"  **  ^^a^^c*^-  A V  indicates  affiliation,  an  "A"  Indicates  marketing  afffflation.  and 


an 


[FR  Doc.  93-29107  Filed  11-26-93;  8:45  amj 

BiLUNQ  COOC  SZlT-ot-p 


[Docket  No.  CP94-76-000.  et  al.] 

Williams  Natural  Gm  Co.,  et  al.; 
Natural  Gcs  Certificate  Filings 

November  22, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natxural  Gas  Company 

(Docket  No.  CP94-76-000) 

Take  notice  that  on  November  12, 
1993.  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa,  Oklahoma 
74101,  filed  in  Docket  No.  CP94-76-000 
a  request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authori2;ation  to  utilize  facilities 


originally  installed  for  the  delivery  of 
NGPA  section  311  transportation  gas  to 
Atchison  Casting  Corporation 
(Atchison),  for  purposes  other  than 
NGPA  section  311  transportation,  under 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP82-4  79-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  proposes  to  utilize  facilities 
originally  installed  for  the  delivery  of 
NGPA  section  311  transportation  gas  to 
Atchison  in  Atchison  County,  Kansas, 
for  purposes  other  than  NGPA  section 
311  transportation.  The  cost  to  construct 
the  facilities  was  $2,280  which  was 
reimbursed  by  Atchison.  WNG  states 
that  this  change  is  not  prohibited  by  an 
existing  tariff  and  it  has  sufficient 
capacity  to  accomplish  the  deliveries 


without  detriment  to  its  other 
customers. 

Comment  dote:  January  6, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

[I>ocket  No.  CP94-87-0001 

Take  notice  that  on  November  18. 
1993,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes),  One 
Woodward  Avenue,  suite  1600.  Detroit, 
Michigan  48226,  filed  in  Docket  No. 
CP94-8  7-000,  a  request  piu-suant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  and  Great 
Lakes'  blanket  certificate  issued  in 
Docket  No.  CP9D-2053-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate  a 
delivery  point  near  Watersmeet, 
Michigan,  to  provide  natural  gas 
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transportation  service  to  Michigan  Gas 
Company  (MiGas)  so  it  can  commence 
natural  gas  service  to  the  town  of 
Watersmeet,  all  as  more  fully  set  forth 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Great  Lakes  states  that  it  will  provide 
up  to  4O0  Mcf  per  day  of  firm  backhaul 
transportation  service  to  MiGas  through 
the  new  meter  station,  in  Great  Lakes' 
Central  Zone,  and  that  equivalent 
volumes  of  gas  will  be  received  by  it  at 
Farwell,  Michigan,  in  Great  Lakes' 
Eastern  Zone.  Great  Lakes  states  that  the 
new  delivery  point  will  consist  of  a 
meter  station  and  tap.  Great  Lakes 
estimates  that  the  cost  to  construct  the 
faciUties  will  be  about  $450,000.  Great 
Lakes  states  that  it  will  provide  the 
service  under  part  284  of  the 
Commission's  regulation  pursuant  to 
Rate  Schedule  FT  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  3.  Great  Lakes 
states  that  while  it  ciirrently  provides 
firm  transportation  services  to  MiGas 
under  part  284  of  the  Commission's 
regulation,  neither  MiGas  nor  any  other 
LDC  provides  natiu-al  gas  service  to  the 
town  of  Watersmeet.  Great  Lakes  states 
that  the  proposed  transportation  service 
will  not  impact  its  existing  peak  day 
and  annual  deUveries,  and  can  be 
provided  without  detriment  to  service  to 
any  other  shipper  on  its  system. 

Comment  date:  January  6, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

(Docket  No.  CP94-88-000] 

Take  notice  that  on  November  18, 
1993,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes),  One 
Woodward  Avenue,  Suite  1600,  Detroit, 
Michigan  48226,  filed  in  Docket  No. 
CP94-88-000,  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  and  Great 
Lakes'  blanket  certificate  issued  in 
Docket  No.  CP90-2053-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate  a 
dehvery  point  near  Escanaba,  Michigan, 
to  provide  natural  gas  transportation 
service  to  Escanaba  Paper  Company 
(Escanaba),  all  as  more  fully  set  forth  in 
the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Great  Lakes  states  that  Escanaba's 
natural  gas  transportation  requirements 
are  currently  being  served  by  Michigan 
Consolidated  Gas  Company.  Great  Lakes 
states  that  Escanaba  has  requested  that 
Great  Lakes  construct  a  new  delivery 
point  to  provide  up  to  8,000  Mcf  per  day 
of  firmhpckhaul  transportation  service 


to  Escanaba  directly.  Great  Lakes  states 
that  the  natural  gas  will  be  delivered  in 
Great  Lakes'  Central  Zone  and  that 
equivalent  volumes  of  gas  will  be 
received  by  Great  Lakes  at  various 
points  in  Great  Lakes'  Eastern  Zone. 
Great  Lakes  states  that  the  new  delivery 
point  will  consist  of  a  meter  station  and 
taps.  Great  Lakes  estimates  that  the  cost 
to  construct  the  facilities  will  be  about 
$1.1  million.  Great  Lakes  states  that  it 
will  provide  the  service  under  part  284 
of  the  Commission's  regulation  pursuant 
to  Rate  Schedule  FT  of  its  FERC  Gas 
Tariff.  Original  Volume  No.  3.  Great 
Lakes  states  that  the  proposed 
transportation  service  will  not  impact 
its  existing  peak  day  and  annual 
dehveries.  and  can  be  provided  without 
detriment  to  service  to  any  other 
shipper  on  its  system. 

Comment  date:  January  6, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  National  Fuel  Gas  Supply 
Corporation 

[Docket  No.  CP94-86-000] 

Take  notice  that  on  November  17. 
1993,  National  Fuel  Gas  Supply 
Corporation  (National),  10  Lafayette 
Square,  Buffalo,  New  York  14203,  filed 
in  Docket  No.  CP94-86-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  die 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  a  new  deUvery  point  to 
Myers  Gas  Company  xmder  National's 
blanket  certificate  issued  in  Docket  No. 
CP83-4-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  proposes  to  construct  and 
operate  a  new  delivery  point  to  Myers 
Gas  Company  in  Venango  County, 
Pennsylvania,  for  residential  heating 
purposes.  National  states  that  the 
annual  volumes  transported  would  be 
2,000  Dth  and  no  adverse  impact  would 
occur  to  its  other  customers. 

Comment  date:  January  6, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  93-29108  FUed  11-26-93;  8:45  am] 
BHiiNQ  cooe  tn7-01-P 


Prelect  No.  2019-011] 


Pacific  Gas  &  Electric  Co.;  Notice  of 
Effective  Date  of  Wittidrawal  of 
Appilcation  for  Amendment  of  License 

November  22, 1993. 

On  February  27, 1991,  Pacific  Gas  and 
Electric  Company  (PG&E)  filed  an 
appUcation  for  amendment  of  Ucense 
for  the  Utlca  Water  Power  Project  No. 
2019.  located  on  the  North  Fork 
Stanislaus  River,  in  Alpine.  Calaveras, 
and  Tuolume  Counties,  Cahfomia,  to 
remove  three  upstream  reservoirs  from 
the  project  boimdaries.  On  September 
27, 1993,  PG&E  filed  a  motion  to 
withdraw  the  amendment  application. 

No  motion  in  opposition  to  the  notice 
of  withdrawal  was  filed,  and  the 
Commission  took  no  action  to  disallow 
the  withdrawal.  Accordingly,  pursuant 
to  Rule  216  of  the  Commission's  Rules 
of  Practice  and  Procedure,*  the 
withdrawal  became  effective  on  October 
12, 1993. 
Lois  D.  CasheU. 
Secretary. 

(PR  Doc.  93-29082  Filed  11-26-93;  8:45  am] 
Biixma  CODE  ri7-ot-M 


[Docket  No.  RP94-51-000] 

Shell  Western  E&P  Inc.  v.  Southern 
California  Gas  Co.;  Notice  of 
Complaint 

November  22, 1993. 

Take  notice  that  on  November  12, 
1993,  Shell  Western  E&P  Inc.  (SWEPI) 
filed  a  complaint  against  Southern 
Cahfomia  Gas  Company  (SoCalGas). 

SWEPI  argues  that  SoCalGas  has 
implemented  an  illegal  and 
discriminatory  incremental  access  fee. 
which  it  is  charging  to  interstate 
transportation  shippers  who  deliver  gas 
to  SoCalGas  at  the  Wheeler  Ridge 
interconnection,  where  the  facilities  of 
SoCalGas  interconnect  with  those  of 
Kern  River  Gas  Transmission  Company 
(Kern  River),  Mojave  Pipeline  Company, 


>  18  CFR  385.216  (:993). 
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and  at  Kern  Rivw  Station  wera  the 
facilities  of  SoCalGas  interconnect  %vith 
the  pipeline  expansion  project  of  Pacific 
Gas  Transmission  Company  (PGT)  and 
Pacific  Gas  &  Electric  Company. 

SWEPT  asserts  that  it  ftiUy  supports 
the  arguments  made  by  Southon 
Cahfomia  Utility  Power  Pool  and 
Imperial  Irrigation  District  In  Docket  No. 
RP93-1 94-000.  and  Union  Pacific 
Fuels,  Inc..  in  Docket  No.  RP93-197- 
000  but  SWEPI  is  filing  a  separate 
complaint  because  the  facts  underlying 
SWEPI's  relationship  with  SoCalGas 
differ  sUghtly  from  those  underlying  the 
other  complainants. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunisaicm, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  13, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  heoome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  December  13, 
1993. 

Lois  D.  Caihell. 
Secretary. 
[PR  Doc.  93-29083  Filed  11-26-93;  8:45  am] 

BRUNO  CODE  (717-01-M 


[Docket  No.  CT94-2-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

November  22, 1993. 

Take  notice  that  on  October  8, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  far  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  on 
September  30, 1993.  it  filed  certain  tariff 
sheets  with  the  Commission  which 
reflected  the  modification,  clarifications 
and  explanations  required  by  the 
Conunission's  Third  Order  on 
comphance  Filing  and  Second  Order  on 
Rehearing"  issued  September  17, 1993. 
These  tariff  sheets  reflected  an  effective 
date  of  June  1. 1993.  as  required  by  the 
September  *-'.  order. 


Texas  Eastern  states  that  as  a  result  of 
the  modifications  to  tariff  sheets 
required  by  the  September  17  order. 
Texas  Eastern  herewith  submits 
substitute  tariff  sheets  to  incorporate  the 
identical  modifications  into  certain 
affected  tariff  sheets  previously  filed 
with  the  Commission  between  May  14. 
1993,  and  September  30, 1993.  in 
Docket  Nos.  RP93-125,  TM93-6-17, 
GT93-61,  TM94-1-17,  RP93-181  and 
CP92-459-002.  Appendix  A  to  this 
filing  specifically  delineates  the  tariff 
sheets  filed  herewith  by  the  appropriate 
docket  number. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  m  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  30, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoiaaCaefaeU. 
Secntaiy. 

tFR  Doc  93-29078  Piled  ll-2fr-93;  8:45  am] 
BiujNa  eooe  c7i7-ei-M 


IDockat  No.  0183-48-0001 

Transcontinental  Gas  Pipe  Una  Corp.; 
Notice  of  Technical  Conference 

November  22, 1993. 

In  the  Commission's  order  issued  on 
October  6, 1993,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 
The  conference  to  address  the  issues  has 
been  scheduled  for  Wednesday. 
December  1. 1993,  at  2  p.m.  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  Fu-st  Street  NE.,  Washington,  DC 
20426. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Loia  D.  Caahell, 
Secretary. 

IFR  Doc.  93-29080  Filed  11-26-93;  8:45  am) 
BRjjNG  cooe  cnr-ei-M 


[Oodcat  Na  RP9»-1 75-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Settlement  Conference 

November  22, 1993. 

Pursuant  to  the  Commission  order 
which  issued  on  September  30, 1993,  a 
setUement  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Wednesday,  December 
8, 1993,  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regiilatory  Commission,  810 
First  Street  NE..  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  93-29079  Filed  11-26-93;  8:45  am] 
BKUNQ  COOE  Ptr-OI-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00370;  FRLr<«744-7) 

State  RFRA  Issues  Research  and 
Evaluation  Group  (SHREG);  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Reseerch  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
beginning  on  December  9. 1993,  and 
ending  on  December  10, 1993.  This 
notice  annoimces  the  location  and  times 
for  the  meeting  and  sets  forth  tentative 
agenda  topics.  The  meeting  is  open  to 
the  public. 

DATES:  The  SFIREG  will  meet  on 
Thursday,  December  9, 1993,  bom  8:30 
a.m.  to  5  p.m.  and  on  Friday,  December 
10, 1993,  beginning  at  8:30  a.m.  and 
adjourning  at  approximately  noon. 
ADDRESSES:  The  meeting  will  be  held  at: 
DoubleTree  Hotel  National  Airport- 
Crystal  aty,  300  Army-Navy  Drive, 
Arhngton.  VA  22202,  (703)  892-4100. 
FOR  FURTHER  INFORMATION  COMTACT:  By 
mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  1109.  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.  (703)  305-7371. 
SUPPI^MENTARY  MFORMATION:  The 
tentative  agenda  of  SFIREG  includes  the 
following: 

1.  Regional  SFIREG  reports. 

2.  Reports  from  the  SFUffiG  Working 
Committees. 
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i.  Disciission  of  old  and  new  issue 
papers. 

4.  NAS  follow-up. 

5.  Update  on  Office  of  Pesticide 
Program  policies  and  regulations: 
certification  and  training,  endangered 
species,  groundwater  protection,  and 
worker  protection. 

6.  Update  from  the  Office  of 
Compliance  Monitoring. 

7.  Other  topics  as  appropriate. 

Datad:  November  22, 1991 
Douglu  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc  93-29148  Filed  11-26-93;  8:45  ami 

Biuma  CODE  as«o-6(M( 


[FRL-4a07-«l 

National  SmeKing  &  Refining  Site; 
PropoMd  Settlement 

AGENCY  Environmental  Protection 
Agenqr. 

ACTION:  Notice  of  proposed  settlement 


SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  ag^ed  to 
settle  daims  for  response  costs  at  the 
National  Smelting  &  Refining  Site, 
Atlanta,  Georgia,  with  H&S  Metals  Corp. 
and  Hartsoe  Battery,  Inc.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlement  shouli  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Qjpies  of  the 
proposed  settlement  are  avaiM}le  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  Region  IV,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365, 
(404) 347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  within  30  days  of  the 
date  of  publication. 

Dated:  November  10, 1993. 
Richard  D.  Green, 

Acting  UrectDr,  Waste  Management  Division. 
(FR  Doc.  93-29149  Filed  11-26-93:  8:45  am] 

BtUiNG  CODE  6S60-50-M 


FEDERAL  MARITIME  COMMISSION 

Security  (or  the  Protection  of  tlM 
Public;  Indemnification  of  Paaaangera 
for  Nonpertormance^ot  Tranaportatlon: 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  h£ve  been  issued  a  Certificate 


of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Tifflisportatioa 
pursuant  to  the  provisions  of  section  3, 
PubUc  Law  89-777  (46  U.S.C.  817(e)) 
and  tiie  Federal  Maritime  Commission's 
implementing  regiilations  at  46  CFR  part 
540,  avam^ded: 
Royal  Cruise  Line  Limited,  One 

Maritime  Plaza,  suite  1400,  San 

Francisco,  California  94111, 
Vessel:  Star  Odyssey. 

Dated:  November  22»  199a, 
Josaph  C  Polkmg. 
Secretary^. 
[FR  Doc.  93-29073  Filed  11-26-93;  8:45  am) 

BiLUNO  COOe  •730-01-* 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Undar  Review 

Backgroand 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  poard) 
under  0MB  delegated  authority,  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
PubUc). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer.  Mary  M.  McLaughlin  (202- 
452-3829).  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  For  the  hearing  impaired 
only,  Telecommunications  Device  for 
the  Deaf  (TDD),  Dorothea  Thompson 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

OMB  Desk  Officer.  Gary  Waxman  (202- 
395-3740),  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington,  DC  20503. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  fbHowing 
report(s): 

1.  Report  title:  Consumer  Satisfaction 

Questionnaire 

Agency  form  number:  FR  1379 

OMB  Docket  number:  7100-0135 

Frequency:  On  occasion 

Reporters:  Consumers  who  have  filed 

complaints  against  state  member  banks 

Annual  reporting  hours:  9 

Estimated  average  hours  per  response: 

0.25  (15  minutes) 

Number  of  respondents:  34 

Small  businesses  are  affected. 


General  descviptioik  of  r^ort 

This  infbrmatioD  collection  is 
voluntary  to  obtain  or  retain  a  benefit 
(15  U.S.Q  57(a)(f)(l))  and  is  not  given 
confidential  treatment. 

The  Federal  Reserve  Board  sends  this 
questionnaire  to  consumers  whose 
complaints  against  state  member  banks 
were  received  by  the  Board  and  referred 
to  Federal  Reserve  Banks  fior  resolutian, 
and  to  a  sample  of  consumers  whose 
complaints  were  received  directly  by 
the  Federal  Reserve  Banks. 
Complainants  are  requested  to  answer 
the  questions  voluntarily  about  the 
effectiveness  of  the  Reserve  Bank's 
efforts  in  hgnHlJTig  the  consiuner 
complaint. 

2.  Report  title:  OTC  Margin  Stock  Report 
Agency  form  number:  FR  2048 

OMB  Docket  number  7100-0004 

Frequency:  Quarterly 

Reporters:  Certain  corporations  with 

over-the-counter  stock 

Annual  reporting  hours:  75 

Estiiaatea  average  hours  per  response: 

0.25  (15  minutes) 

Number  of  respondents:  75 

Small  businesses  are  not  affected. 

General  dcscriptSoB  of  report 

This  information  collection  is 
voluntary  to  obtain  or  retain  a  benefit 
(15  U.S.C.  78g,  w)  and  is  not  given 
confidential  treatment. 

This  report  is  used  to  gather  stock 
information  on  certain  corporations  that 
have  stock  trading  over-the-counter  and 
that  are  being  considered  for  inclusion 
on  the  Federal  Reserve  Board's  List  of 
MarginabteOTC  Stocks. 

3.  Report  title:  Report  of  Brokers 
Carrying  Margin  Accounts 
Agency  form  number:  FR  2240 
OMB  Docket  number.  7100-0001 
Frequency:  Annually 
Reporters;  Brokers  and  dealers 
Annual  reporting  hours:  267 
Estimated  average  hours  per  response- 
2.7 

Number  of  respondents:  99 
Small  businesses  are  affected. 

General  descriptioii  of  report 

This  information  collection  is 
mandatory  (15  U.S.C  78q(g))  and  is 
given  confidential  treatment  (5  U.S.C 
552(b)(4)). 

This  report  is  used  to  ensure 
compliance  of  brokers  and  Haalpr^  with 
the  Federal  Reserve  Margin  Regiilations 
and  Seouity  Credit  as  authorized  by 
section  17  of  the  Securities  and 
Exchange  Act  of  1934.  This  report 
collects  certain  balance  sheet 
information  bom  securities  brokers  and 
dealers  carrying  margin  accounts  and  is 
used  by  the  Federal  Reserve  to  regulate 
securities  credit  extended  by  brokers. 
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Proposal  to  approve  under  0MB 
delegated  authority  the  extension,  with 
revisions,  of  the  following  report: 

1.  Report  title:  Monthly  Survey  of  Debits 
to  Demand  and  Savings  Deposits 
Accounts 

Agency  form  number:  FR  2573 

0MB  Docket  number:  7100-0081 

Frequency:  Monthly 

Reporters:  Commercial  banks 

Annual  reporting  hours:  3,000 

Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  250 

Small  businesses  are  affected. 

General  description  of  report 

This  information  collection  is 
voluntary  (12  U.S.C.  248(a)(2))  to  obtain 
or  retain  a  benefit  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

This  report  collects  debits  (total 
withdrawals  during  the  monUi)  to  three 
categories  of  deposits  accounts  (demand 
deposits  of  individuals,  partnerships, 
and  corporations  and  state  and  political 
subdivisions;  ATS  and  NOW  accounts; 
and  savings  deposit  accoimts  including 
money  market  deposit  accounts)  from  a 
sample  of  commercial  banks.  The  debits 
data  from  this  report  are  used  in 
conjunction  with  deposit  balances  from 
other  reports  for  the  calculation  of 
imiverse  estimates  of  bank  debits  and 
deposit  turnover  rates  for  the  major 
types  of  deposit  accounts  that  money 
stock  holders  can  use  directly  or 
indirectly  for  transactions  purposes.  The 
turnover  rates  have  been  used  by  the 
Federal  Reserve  primarily  in  analysis  of 
the  behavior  of  the  monetary  aggregates 
and  in  money  demand  studies.  The  data 
are  published  in  the  monthly  G.6 
release,  Debits  and  Deposit  Turnover  at 
Commercial  Banks. 

The  authorized  reporting  panel  will 
be  reduced  from  300  to  250  banks.  The 
ATS  and  NOW  accounts  deposit 
category  will  be  expanded  to  include 
telephone  and  preauthohzed  transfer 
accoimts.  In  addition,  the  title  of  the 
report  will  be  changed  to  "Survey  of 
Debits  to  Selected  Deposit  Accounts"  to 
reflect  its  content  more  accurately.  A 
trillion-dollar  colimin  will  be  added  to 
the  reporting  form,  and  the  instructions 
will  reflect  changes  corresponding  to 
current  definitions  in  Regulation  D. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  22, 1993. 
WiUiani  W.  Wiks, 
Secretary  of  the  Board. 
[FR  Doc.  93-29104  Filed  11-26-93;  8:45  ami 
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Th«  Bank  of  N«w  York  Company.  Inc.. 
et  al.;  Notice  of  Application  to  Engage 
de  novo  in  Permissible  NonlMnMng 
Activities 

The  company  Usted  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Book 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  10, 
1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  The  Bank  of  New  York  Company, 
Inc.,  New  York,  New  York;  to  make 
investment  in  The  New  York  Equity 
Fund  1993  Limited  Partnership,  New 
York,  New  York,  and  thereby  engage  in 
making  equity  and  debt  investments  in 
corporations  or  projects  designed 
primarily  to  promote  community 
welfare,  such  as  economic  rehabihtation 
and  development  of  low-income  areas 
by  providing  housing,  services  or  jobs 


for  residents,  pursuant  to  §  225.25(b)(6) 
of  ihe  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Rese'^ 
System,  November  19, 1993. 

Jenniftr  J.  Johnson, 

Associate  Secretary  of  the  Board 

[FR  Doc.  93-29064  Filed  11-26-93;  8:45  am] 
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CB  Bancshares,  Inc..  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  20, 1993. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kermeth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 
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1.  CB  Bancsbares.  Inc.,  Honolulu^ 
Hawaii;  to  acquire  International  Holding 
Capital  Corp..  Honolulu.  Hawaii,  and 
thereby  acquire,  own  and  operate  a 
direct  subsidiary,  International  Savings 
and  Loan  Association,  pursuant  to  § 
225.25(b)(9);  to  operate  an  indirect 
subsidiary,  BL  Capital  Corporation, 
engag^d  in.  mortgage  lending  pursuant 
to  §  225.25(bMl);  and  to  operate  an 
indirect  subsidiary,  DRI  Assurance,  Inc.. 
engaged  in  the  brokerage  of  mortgage 
life  insurance  pursuant  to  §  225.25(b)(a) 
of  the  Board's  Regulation  Y. 

2.  Cowlitj  BancorporatioD,  Longview, 
Washington;  to  acquire  BMN,  Inc, 
Vancouver.  Washington,  and  thereby 
engage  in  secmities  brokerage  service* 
pursuant  to  §  22S.25(b)(l5);  and  in 
investment  advisory  services  pursuant 
to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  tire  Federal  Reserve 
System,  November  19, 1993. 

Jennifer  J.  Johnson, 

Associa^  Secretary  of  the  Board. 

(FR  Doc.  93-29065  Filed  ll-2«-93;  8i45  am] 
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South  LaSalle  Street,  Chicaao.  Illinois. 
60690: 

t.  Comeaca  btcorporated,  Detroit, 
Michigan;  to  exercise  an  option  to 
acquire  19.90  percent  of  the  voting 
shares  of  Pacific  Western  Bancshares, 
Inc.,  San  Jose,  California,  and  thereby 
indirectly  acquire  Pacific  Western  Bank. 
San  Jose,  Califonria. 

Boaid  of  Govemow  of  the- Federal  Reserve 
S)(stem,  November  19, 19©3. 
Jennl&r  |.  |DiBaaB» 
Associate  Secntary  of^e  Board. 
IFR  Doc.  93-29066  Filed  11-26-93:  8:45  amj 
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Comerica  Incorporated;  Formation  of, 
AcqulaJUon  by,  or  Merger  of  Bank 
Holdiog  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
sectioa  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulatioa  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
rocpress  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  sufRce  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  offset  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  jnssented  at  a  hearing. 

Comments  regarding  tiny  application 
must  be- received  not  later  than. 
November  29.  1993. 

A.  Federal  Reserve  Ruik  of  Chicago 
(James  A.  Bltiemle.  Vice  Presidentl  230 


One  Valley  Bancorp  of  West  VIrginta» 
Inc.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  HoMing 
Companies;  Coirection 

This  notice  corrects  a  notice  (FR  Doc. 
93-27387)  published  on  page  59267  of 
the  issiie  for  Monday,  Novembeir  8 
1993. 

In  the  diird  column,  under  the 
Federal  Reserve  Bank  of  Richmond 
heading,  the  entry  for  One  Valley 
Bancorp  of  West  Virginia,  Inc.  is  revised 
to  read  as  follows: 

1.  One  Valley  Bancorp  of  West 
Virginia.  Inc.,  Charleston,  West  Virginia; 
to  merge  with  Mountaineer  Bankshares 
of  West  Virginia,  Inc..  Martinsburg, 
West  Virginifl,  and  thereby  indirectly 
acquire  The  Empire  National  Bank  of 
Clarksborg;  Clarksburg.  West  Virginia; 
City  National  Bank  of  Fairmont. 
Fairmont.  West  Virpnia;  The  RahW  of 
Wadestown,  Fairview.  West  Virginia; 
Old  National  Bank,  Martinsburg,  West 
Virginia;  Mercantile  Banking  and  Trust 
Company.  Monndsville,  West  Virginia; 
The  Bank  of  Cameron,  hic.  Cameron. 
West  Virginia;  and  Sunrise  Bancorp, 
Inc.,  Wheeling.  West  Virginia,  and 
thereby  indirectly  acquire  The  Sunshine 
Bank  of  Wheeling.  Wheeling,  West 
Virginia. 

Hoard  of  Governors  of  the  Federal 
Reserve  System.  November  19, 1993. 
Jennifer  f.  fobnaon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-29067  Filed  11-26^93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  fov  Disease  Control  and 
Prevention 

CITnical  Laboratory  improvement 
Advisory  Committee  and 
Subcommittee  on  Cytology:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  Clinical  Laboratory  Improvement 
Advisory  Committee  (CUAQ. 

Times  and  Dates:  1  p.m.-5  p.m..  December 
14. 1993;  8:30a.m.-4:30  p.m.,  DecemberlS. 
1993. 

Pyace:  CDC  Auditorium  B,  Building  a, 
1600  Clifton  Road,  NE,  AdMita.  Geon^ 
30333. 

Sfafta:  Open  to  the  public  limited  only  by 
the  space  avaiiafale. 

Purpose:  This  committee  is  dialed  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Human  Sovicas  and  the  Assistant  Secretary 
for  Health  regarding  the  need  for,  and  the 
nature  of.  revisions  to  the  standards  under 
which  clinical  laboratories  are  regulated;  the 
impact  of  proposed  revisions  to  the 
standards;  and  the  modification  of  the 
standards  to  accommodate  technological 
advances. 

Matters  to  be  Discussed:  The  agenda  will 
include  a  summary  of  the  August  meeting,  a 
summary  of  the  meeting  of  the  Subcommittee 
on  Cytology,  presentation  of  the  revised 
research  strategy,  renew  of  implementation 
data,  and  presentation  of  preliminary  results 
from  the  analysis  to  onrontly  available  data. 
Agenda  items  are  subject  to  change  as 
priorities  dictate; 
Name:  SubcommittBe  on  Cytology, 
rime  and  Date:  8  ajn.-ll;30  a.m.. 
December  14, 1993, 

Place:  CDC,  Auditorium  B,  Building  2. 
1600  Qiflon  Road,  NE.  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  advise 
CLIAC  on  issues  related  to  national  standards 
for  quality  aseurance  in  cytology. 

Matters  to  be  Discussed:  The  subcommittee 
will  review  the  deliberation  of  the 
Symposium  on  Cytology  Proficiency  Testing, 
and  discuss  the  implications  on  the  future 
directions  ibr  cytology  proficiency  twting. 
Agenda  items  are  subject  to  change  a 
priorities  dictate. 

Contact  Person  far  Additional  Information: 
John  C.  Etidderiiot  Dr.P.H.,  DLvision  ot 
Laboratory  Systems.  Public  Health  Pnctic* 
Program  Office,  CDC.  4770  Buferd  Highway. 
NE.  Mailstop-F-11.  Atlanta.  Geor^  30341- 
3724.  telephone  40V488-767a 
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Dated:  November  22. 1993. 
EhrlnHilyar, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc  93-29093  Filed  11-26-93;  8:45  am] 
BaxMO  cooe  4im-i»-m 

Food  and  Drug  Administration 
[Docket  No.  93N-0190] 

Padam  C.  Bansai;  Denial  of  Hearing 
and  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335a(a)(2)) 
permanently  debarring  Dr.  Padam  C. 
Bansai,  9  Powelson  Lane,  Bridgewater, 
NJ  08807,  from  providing  services  in 
any  capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Dr.  Bansai  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  a  drug  product;  and 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Dr.  Bansai  has 
failed  to  file  with  the  agency 
information  and  analyses  sufficient  to 
create  a  basis  for  a  bearing  concerning 
this  action. 

EFFECTIVE  DATE:  November  29, 1993. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^g  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville.  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Dr.  Padam  C.  Bansai,  a  former 
Director  of  Research  and  Development 
of  Par  Pharmaceutical,  Inc.  (Par),  pled 
guilty  and  was  sentenced  on  March  19, 
1993,  for  one  count  of  obstruction  of 
justice,  a  Federal  felony  offense  imder 
18  U.S.C.  1503.  The  basis  for  this 
conviction  was  the  finding  that  Dr. 
Bansai  knowingly  gave  false  and 
misleading  testimony  to  a  grand  jury 
concerning  his  knowledge  of,  and 


participation  in,  the  submission  to  FDA 
of  a  false  pilot  batch  record  in  support 
of  approval  of  an  abbreviated  new  drug 
application  (ANDA)  for  a  Par  drug 
product. 

In  a  certified  letter  received  by  Dr. 
Bansai  on  June  23, 1993,  FDA  offered 
Dr.  Bansai  an  opportimity  for  a  hearing 
on  the  agency's  proposal  to  issue  an 
order,  under  section  306(a)  of  the  act, 
debarring  him  from  providing  services 
in  any  capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  based  the  proposal  to 
debar  on  its  finding  that  Dr.  Bansai  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to:  (1)  The 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  Par  drug  product;  and  (2)  the 
regulation  of  a  Par  drug  product. 

The  certified  letter  informed  Dr. 
Bansai  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  facts 
showing  that  there  is  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  notified  Dr. 
Bansai  that  if  it  conclusively  appeared 
from  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  that  precluded 
the  order  of  debarment,  FDA  would 
enter  summary  judgment  against  him 
and  deny  his  request  for  a  hearing. 

In  a  letter  dated  July  15, 1993,  Dr. 
Bansai  requested  a  hearing,  and  in  a 
letter  dated  August  11, 1993.  Dr.  Bansai 
submitted  arguments  and  information  in 
support  of  his  hearing  request.  Dr. 
Bansai  argues  that  his  conviction  for 
obstruction  of  justice  under  18  U.S.C. 
1503  may  subject  him  to  permissive 
debarment  under  section  306(b)  of  the 
act,  but  that  this  conduct  is  not  covered 
by  the  section  306(a)  mandatory 
debarment  provisions.  The  Deputy 
Commissioner  for  Operations  has 
considered  Dr.  Bansal's  argument  and 
concludes  that  it  is  unpersuasive  and 
fails  to  raise  a  genuine  and  substantial 
issue  of  fact  requiring  a  hearing. 

n.  Dr.  Bansal's  Argument  in  Support  of 
a  Hearing 

Eh'.  Bansai  asserts  that  he  did  not 
participate  in  the  submission  to  FDA  of 
a  false  pilot  batch  record  and  that  he  is 
thus  not  subject  to  mandatory 
debarment  based  on  his  conviction  for 
obstruction  of  justice.  While  the 
offenses  of  false  statement  and 
obstruction  of  an  investigation  into  a 
criminal  offense  are  listed  xmder  a 
permissive  debarment  provision,  section 
306(b)(2)(B)(ii)  of  the  act.  this  provision 
applies  only  when  the  felony  for  which 
the  individual  is  convicted  is  not 


described  in  section  306(a)(2)  of  the  act. 
As  detailed  below.  Dr.  Bansal's  conduct 
is  of  the  kind  described  in  section 
306(a)(2)  of  the  act  and  thus  subjects 
him  to  mandatory — not  permissive — 
debarment. 

Dr.  Bansai  pled  guilty  to  obstruction 
of  justice  for  intentionally  giving  false 
and  misleading  testimony  to  the  Special 
Grand  Jury  for  the  United  States  District 
Court  for  the  District  of  Maryland 
regarding  his  knowledge  of,  and 
participation  in,  the  submission  of  a 
felse  pilot  batch  record  for  a  Par  product 
in  support  of  an  ANDA.  Dr.  Bansai  had 
been  privy  to  the  fact  that  Par  had 
falsified  the  pilot  batch  record  and 
related  paperwork  to  make  it  appear  that 
the  formulation  that  passed  a 
bioequivalence  study  had  included 
sodium  bicarbonate,  when  in  fact.  Par 
had  added  this  ingredient  to  the  product 
when,  subsequent  to  passing  the 
bioequivalence  study,  the  product  failed 
accelerated  stability  testing. 

In  his  plea  agreement,  Dr.  Bansai 
stipulated  to  the  following  facts: 

*  *  *  During  his  testimony  before  (the) 
grand  jury  in  Baltimore,  Maryland  on  May 
22, 1990,  Dr.. Bansai  claimed  that  he  could 
not  remember  details  about  Par  products  that 
he  had  mentioned  in  his  earlier  interview 
[with  FDA  investigators],  or  claimed  that  he 
had  heard  about  wrongdoing  at  Par  second- 
hand and  after  the  fact.  Specifically,  Dr. 
Bansai  claimed  that  ho  did  not  remember  any 
conversations  with  certain  persons  at  Par 
about  the  creation  of  the  false  pilot  batch 
record  for  triamterene/hydrochlorothiazide  at 
the  time  the  false  batch  record  was 
submitted. 

In  fact,  certain  persons  at  Par  had 
informed  Dr.  Bansai  that  the 
triamterene/hydrochlorothiazide  pilot 
batch  record  was  false  at  the  time  it  was 
made,  and  had  enlisted  his  assistance  in 
transmitting  false  paperwork  for 
submission  to  the  FDA  related  to  that 
product.  During  his  grand  jury 
testimony,  Dr.  Bansai  intentionally  held 
back  that  information  and  other 
information  that  he  remembered  about 
other  Par  products. 

An  individual  is  subject  to  mandatory 
debarment,  imder  section  306(a)(2)(A)  of 
the  act,  if  the  individual  is  convicted  of 
a  Federal  felony  for  conduct  relating  to 
the  development  or  approval,  including 
the  process  for  development  or 
approval,  of  any  drug  product.  The 
statutory  language  "relating  to  *  •  *,"  by 
definition,  encompasses  all  things  that 
are  logically  connected  with  the 
development  or  approval  of  a  drug  (see 
Webster's  Collegiate  Dictionary, 
Merriam-Webster  Inc.,  Springfield,  MA. 
1990,  "relate"). 

Dr.  Bansal's  act  of  falsely  testifying 
before  the  grand  jury  about  his 
knowledge  of  misrepresentations  in  Par 
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records  is  unquestionably  connected 
with  the  development  or  approval  of  a 
Par  drug  product.  The  falsified 
documents  in  question  were  for 
submission  to  FDA  in  support  of 
approval  of  an  ANDA  for  a  Par  drug 
product.  FDA  determined  whether  Par's 
generic  drug  products  were  approvable 
for  marketing  based,  to  a  great  extent,  on 
the  results  of  bioequivalence  and 
stability  tests  as  reflected  in  these 
ANDA's. 

In  addition,  an  individual  is  subject  to 
mandatory  debarment  under  section 
306(a)(2)(B)  of  the  act  if  the  individual 
is  convicted  of  a  Federal  felony  for 
conduct  relating  to  the  regulation  of  any 
drug  product  under  the  act.  Dr.  Bansal's 
Federal  felony  conviction  for 
withholding  information  from  the  grand 
jury  was  related  to  the  regulation  of  a 
Par  drug  product  because  the  falsified 
documents  in  question  concerned  the 
formulation,  bioequivalence,  and 
stability  of  a  drug  product— information 
that  is  vital  to  FDA's  regulatory 
decisions  about  drug  products. 

Dr.  Ban  sal  urges  FDA  to  weigh,  in  its 
decision  whether  to  debar  him,  a  letter 
from  an  Assistant  U.S.  Attorney  for  the 
District  of  Maryland  advising  FDA  of  Dr. 
Bansal's  cooperation  in  obtaining 
convictions  of  three  other  defendants. 
Because  Dr.  Bansal's  offense  is  of  the 
kind  described  in  section  306(a)(2)  of 
the  act  (mandatory  debarment 
provisions).  FDA  has  no  discretion 
regarding  whether  to  debar  him.  The 
letter  is  relevant  only  to  the  issue  of 
termination  of  debarment  under  the 
special  termination  provision,  section 
306(d)(4)  of  the  act.  FDA  will  consider 
Dr.  Bansal's  assistance  in  the 
investigation  or  prosecution  of  others 
upon  his  application  for  termination  of 
debarment. 

III.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  xmder  authority  delegated  to 
her  (21  CFR  5.20).  finds  that  Dr.  Padam 
C.  Bansal  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to:  (1)  The  development  and  approval, 
including  the  process  for  development 
and  approval,  of  a  drug  product  (21 
U.S.C.  335a(a)(2)(A));  and  (2)  the 
regulation  of  a  drug  product  (21  U.S.C. 
335a{a)(2)(B)). 

As  a  result  of  the  foregoing  findings. 
Dr.  Padam  C.  Bansal  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  witii  an  approved 
or  pending  drug  product  application 
under  section  505,  507,  512,  or  802  of 
the  act  (21  U.S.C.  355,  357,  360b,  or 
;i82),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 


effective  November  29, 1993,  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Dr.  Bansal  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties.  If  Dr. 
Baiisal,  during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  human  drug  application 
submitted  by  or  with  the  assistance  of 
Dr.  Bansal  during  his  period  of 
debarment. 

Any  application  by  Dr.  Bansal  for 
termination  of  debannent  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  93N-0190  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  pubhc 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  14. 1993. 
Jane.  E.  Henney, 

Deputy  Commissioner  for  Operations. 
(FR  Doc.  93-29062  Filed  11-26-93;  8:45  am] 
BILUNG  COOE  4160-01-f 


[Docket  No.  93N-0264] 

Mary  Donnelly;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335a(a)(2)) 
permanently  debarring  Ms.  Mary 
Donnelly,  613  Green,  Bay  City,  MI 
48708,  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Ms.  Donnelly  was  convicted 
of  a  felony  under  Federal  law  for 
conduct  relating  to  the  regulation  of  a 
drug  product  under  the  act.  Ms. 
Donnelly  has  failed  to  request  a  hearing 
and,  therefore,  has  waived  her 
opportunity  for  a  hearing  concerning 
this  action. 

EFFECTIVE  DATE:  November  29, 1993. 
ADDRESSES:  Application  for  termination 
of  debannent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 


and  Drug  Administration,  12420 

Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 

20857. 

FOR  FURTHER  WFORMATION  CONTACT: 

Tamar  S.  Nordenberg,  Center  for  Drug 

Evaluation  and  Research  (HFD-366), 

Food  and  Dnig  Administration,  7500 

Standish  PI.,  Rockville.  MD  20855,  301- 

594-2041. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

.  On  April  16, 1992,  the  United  States 
District  Court  for  the  Eastern  District  of 
Michigan,  Northern  Division,  entered 
judgment  against  Ms.  Mary  Donnelly  for 
the  Federal  felony  offense  of  knowingly 
selling  and  offiering  to  sell  drug  samples 
as  defined  in,  and  in  violation  of,  21 
U.S.C.  353(c)(1),  331(t),  and  333(b)(1). 
As  a  result  of  this  conviction.  FDA 
served  Ms.  Donnelly  by  certified  mail 
on  August  13. 1993,  a  notice  proposing 
to  permanently  debar  her  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  apphcation  and  offered 
her  an  opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(B)  of 
the  act,  that  she  was  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  a  drug 
product.  Ms.  Donnelly  did  not  request  a 
hearing.  Her  failure  to  request  a  hearing 
constitutes  a  waiver  of  her  opportunity 
for  a  hearing  and  a  waiver  of  any 
contentions  concerning  her  debarment. 

n.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
her  (21  CFR  5.20).  finds  that  Ms.  Mary 
Donnelly  has  been  convicted  of  a  felony 
imder  Federal  law  for  conduct  relating 
to  the  regulation  of  a  drug  product  (21 
U.S.C.  335a(a)(2)(B)).  As  a  result  of  the 
foregoing  findings,  Ms.  Mary  Donnelly 
is  permanently  debarred  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  under  section  505,  507,  512, 
or  802  of  the  act  (21  U.S.C.  355.  357, 
360b,  or  382),  or  imder  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262),  effective  November  29, 1993,  (21 
U.S.C.  335a(c)(l)(B)  and  (c)(2)(A)(ii)  and 
21  U.S.C.  321(ee)). 

Any  person  with  an  approved  or 
pending  drug  product  apphcation  who 
knowingly  uses  the  services  of  Ms. 
Donnelly,  in  any  capacity,  during  her 
period  of  debarment,  will  be  subject  to 
civil  money  penalties.  If  Ms.  Donnelly, 
during  her  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  she  will  be 
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subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applicaticms 
submitted  by.  or  with  the  assistance  of. 
Ms.  Donnelly  during  iiar  period  of 
debarment.  Any  appiicatioix  by  Ms. 
Donnelly  for  tecmination  of  debarment 
under  section  306(dM4]  of  the  act  should 
be  identified  with  Docket  No.  g3N-0264 
and  sent  to  the  Dockets  hflanagement 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availAt&lity  of 
informatiaD  in  these  submissions  ie 
governed  by  21  CFR  10.20()).  Pubbdy 
available  submissions  may  be  seen  in 
the  Dockets  Management  Kancfa 
between  9  a.m.  and  4  pja.,  Monday 
through  Friday. 

Dated:  Norember  14, 1993. 
Jane  E.  Henney, 

Dep  u  ty  Commissioaerfor  Opuatkuu. 
[PR  Doc.  93-29061  Filed  ll-2fr-«3;  ft:45  am) 

BtUJNG  CODE  4M0-ei-f 

[Docket  No.  93M-02S3] 

Mark  B.  P*rtai»;  DebanriMit  Order 

agency:  Food  and  Drvig  Administration, 
HHS. 

ACTION:  Notke. 

SUUMARY:  The  Food  and  Drug 
Administration  CFDA]  is  issuing  an 
order  under  section  306(aK2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335a(a)(2)) 
permanently  debarring  Mark  B.  Perkai, 
3800  Labyrinth  Rd.,  Baltimore,  MD 
21215,  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
apphcation.  FDA  bases  t^  ordOT  on  a 
finding  that  Dr.  Perkai  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  development  and 
approval,  including  the  process  fcff 
development  and  approval,  of  a  drug 
product;  and  relating  to  the  regulation  of 
a  drug  product  under  the  act.  Dr.  Perkai 
has  failed  to  request  a  hearing  and, 
therefore,  has  waived  his  of^Kutiuuty 
for  a  hearing  concerning  this  action. 
EFFECTIVE  DATE:  November  29, 1993. 
AOOnesscS:  Application  for  termination 
of  deberment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Diane  M.  Sullivan,  Center  for  Drug 
Evaluation  and  Research  (HFT)-366), 
Food  and  Drug  Administration.  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-2041. 


SUPPtEMENTARY  MFOmUTIONC 
I.  Background 

On  ]\ily  22. 1992.  the  United  States 
District  Court  for  the  District  of 
Marvland  entered  judgment  against 
Mark  B.  Perkai  for  one  count  of 
obstruction  of  an  agency  proceeding,  a 
Federal  felony  offense  under  18  U.S.C 
1505. 

As  a  resuh  of  this  conviction.  FDA 
served  Dr.  Perkai  by  certified  mail  on 
August  9, 1993,  a  notice  proposing  to 
permanently  debar  him  from  providing 
services  in  any  c^adty  to  a  person  that 
has  an  approved  or  pendiiig  drug 
product  apphcation  and  o&red  him  an 
opportunity  for  a  hearing  on  the 
proposaL  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(A)  and 
(a)(2)(B}  of  the  act.  that  he  was 
convicted  of  a  felony  imder  Federal  law 
for  conduct:  (1)  Relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  imder  the  act.  Dr.  Perkai  did  not 
request  a  hearing.  His  failure  to  request 
a  bearing  constitirtes  a  waiver  of  his 
opportunity  for  a  hearing  and  a  waiver 
of  any  contentions  concerning  his 
debarment. 

n.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  imder  authority  delegated  to 
her  (21  CFR  5.20),  finds  that  Dr.  Perkai 
has  been  convicted  of  a  felony  under 
Federal  law  for  conduct:  (1)  Relating  to 
the  development  and  approval, 
including  the  process  for  development 
and  approval,  of  a  drug  product  (21 
U.S.C.  335a(a)(2)(A));  and  (2)  relating  to 
the  regulation  of  a  drug  product  (21 
U.S.C.  335a(a)(2KB)). 

As  a  result  of  the  foregoing  findings. 
Dr.  Perkai  is  permanwiUy  debarred  from 
providing  services  in  any  capacity  to  a 
person  with  an  approved  or  pen<hng 
drug  product  application  under  section 
505.  507.  512,  or  802  of  the  act  (21 
U.S.C  355.  357,  360b.  or  382),  or  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C  262).  ef£ective  November 
29, 1993,  (21  U.S.C  335a(c)(lKB)  and 
(c)(2MA)(ii)  and  21  U.S.C  321(ee)). 

Any  person  with  an  approved  or 
pendiiig  drug  product  application  who 
knowingly  uses  the  services  of  Dr. 
Perkai  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties.  If  Dr.  Perkai. 
during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  writh  an  approved  or  pending 
drug  product  application,  he  vrill  be 
subject  to  dvil  money  penalties.  In 


addition,  FBA  will  not  accept  or  review 
any  abbreviated  new  drug  appUcation  or 
abbreviated  antibiotic  drug  apphcation 
submitted  by  or  with  the  assistance  of 
Dr.  Perkai  during  his  period  of 
debarment. 

Any  application  by  Dr.  Perkai  for 
termination  of  debarment  under  section 
306{d)(4)  of  the  act  should  be  identiified 
witii  Docket  No.  93N-0253  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submission* 
are  to  be  filed  in  four  copies.  The  public 
availabihty  of  information  in  these 
submissians  is  governed  by  21  CFR 
10.20(j).  Pubhcly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Brandi  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated-  November  14, 1993. 
Jane  E.  Hennay, 

Deputy  Commissioner  for  Operations. 

[PR  Doc.  93-29060  Filed  11-26-93;  8:45  am) 
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[Docket  No.  93N-0444I 

Clay-Park  Lata.  Irtc.;  WRhdrawal  of 
Approval  of  TWO  Abbreviated  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  I>ug 
Administration  (FDA)  is  withdravnng 
approval  of  two  abbreviated  new  drug 
applications  (ANDA's)  held  by  Clay- 
Park  Labs,  Inc..  1700  Bathgate  Ave., 
Bathgate  Industrial  Park,  Bronx.  NY 
10457  (Clay-Park).  FDA  is  withdrawing 
approval  of  these  apphcations  because 
of  Questions  raised  about  the  reliability 
of  the  data  and  information  submitted  to 
FDA  in  support  of  the  applications. 
Clay-Park  has  waived  its  opportunity  for 
hearing. 

EFFECTIVE  DATE:  November  29. 1993. 
FOR  FtiRTHER  INFORMATION  CONTACT: 

David  T.  Read.  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration.  7500 
Standish  PI.,  Rockville,  MD  20855.  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION:  RecenUy. 
FDA  became  aware  of  discrepancies 
concerning  the  data  used  to  support 
approval  of  the  following  ANDA's  held 
by  Clay-Park: 

1.  ANDA  72-526.  Betamethasone 
Dipropricmate  Ointment.  0.05  percent; 
and 

2.  ANDA  72-536,  Betamethasone 
Diproprionate  Cream,  0.05  percent 

The  discrepancies  in  the  data 
submi  ;ted  to  obtain  approval  of  the 
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applications  listed  above  raise  questions 
about  the  reliability  of  the  data.  In  a 
letter  dated  October  2. 1992.  Clay-Park 
requested  withdrawal  of  these  ANDA's. 
Therefore,  under  section  505(e)  of  the 
'^'ederal  Food,  Drug,  and  Cosmetic  Act 
.  (21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  applications  listed 
above,  and  all  their  amendments  and 
supplements,  is  hereby  withdrawn, 
effective  November  29, 1993. 
Distribution  in  interstate  commerce  of 
the  drug  products  covered  by  these 
applications  is  unlawful. 

Dated:  November  4, 1993. 
Roger  L.  Willianu, 

Acting  Director,  Center  for  Drug  Evaluation 
and  Research. 

[FR  Doc.  93-29059  Filed  11-26-93;  8:45  am] 

BILLING  CODE  416(M)1-F 

[Docket  No.  93D-0440] 

Public  Workshop  on  Issues  involved 
With  Premarket  Testing  and  Labeling 
for  Hemodialyzers  for  Reuse; 
Availability  of  Draft  Guidance;  Request 
for  Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  sponsoring  a 
public  workshop  on  FDA  requirements 
to  be  appUed  to  the  hemodialysis 
manufacturing  community.  This 
workshop  will  assist  the  industry  in 
complying  with  regulations  on  adequate 
dialyzer  labeling.  FDA  is  also  making 
available  the  "Draft  Guidance  Document 
for  Premarket  Approval  Applications  for 
Hemodialyzers  for  Reuse."  Oral  and 
written  comments  are  sought  for 
incorporation  into  the  final  document. 
DATES:  Tlie  public  workshop  will  be 
held  on  December  10, 1993,  8:30  a.m.  to 
5  p.m.  Anyone  wishing  to  make  a  formal 
presentation  for  inclusion  in  the 
workshop  should  submit  a  request 
accompanied  with  an  outline  of  the 
comments  by  December  1, 1993. 
ADDRESSES:  The  public  workshop  will 
be  held  in  the  Regency  Room,  Holiday 
Inn  Crowne  Plazi,  1750  Rockville  Pike, 
Rockville,  KID.  laere  is  no  registration 
fee  but  space  is  limited.  Interested 
persons  should  preregister  with  Carolyn 
Crenshaw  or  Gwendolyn  Brighthaupt  at 
Sociometrics,  Inc..  suite  550.  8300 
Colesville  Rd..  Silver  Spring,  MD  20910. 
800-729-0890,  FAX  301-608-3542. 
Single  copies  of  the  "Draft  Guidance 
Document  for  Premarket  Approval 
Applications  for  Hemodialyzers  for 


Reuse"  are  available  through  the 
Division  of  Small  Manufacturers 
Assistance  (HFC-220),  1901  Chapman 
Ave.,  Rockville,  MD  20857,  and  may  be 
requested  by  phone  at  800-638-2041, 
FAX  301-443-8818,  or  through  the 
Center  for  Devices  and  Radiological 
Health  electronic  docket  301-594-4802. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  and 
requests  to  make  a  formal  presentation 
on  the  guideline  to  the  Division  of 
Reproductive,  Abdominal,  Ear,  Nose, 
and  Throat  and  Radiological  Devices 
(HFZ-470),  Food  and  Drug 
Administration,  1390  Picrard  Dr., 
Rockville.  MD  20850,  FAX  301-594- 
2353.  Comments  and  requests  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document  A  copy  of  the  guideline  is 
available  for  public  examination  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD.  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  D.  Parisian  or  Barbara  I. 
McCool,  Center  for  Devices  and 
Radiological  Health  (HFZ-^70),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-594- 
1220. 

SUPPLEMENTARY  INFORMATION:  The  draft 
guidance  document  is  created  to  address 
the  labeling  of  hemodialyzers.  It  has 
been  motivated  by  the  current  accepted 
cUnical  practice  of  reprocessing  and 
reusing  hemodialyzers  for  a  single 
patient.  Clinical  studies  indicate  that 
over  75  percent  of  hemodialysis 
facilities  in  the  United  States  today 
practice  some  form  of  hemodialysis 
reprocessing  and  reuse.  Hemodialyzer 
labehng  must  now  be  more  reflective  of 
current  medical  practice  and  must 
provide  the  health  care  professional 
with  guidance  in  the  hemodialyzer 
labeling  to  allow  for  safe  and  effective 
hemodialyzer  reprocessing  and  reuse. 
This  workshop  is  designed  to  assist  the 
hemodialysis  manufacturing 
community. 

The  entire  document  packet  made 
available  by  the  Center  for  Devices  and 
Radiological  Health  consists  of  three 
components:  (1)  The  "Draft  Guidance 
Document  for  the  Preparation  of 
Premarket  Approval  AppHcations  for 
Hemodialyzers  for  Reuse";  (2) 
"Appendix  I — Rationale  for  the  Draft 
Guidance  Docimient  for  the  Preparation 
of  Premarket  Approval  Applications  for 
HemodiaUzers  for  Reuse";  and  (3)  an 
informational  note  about  the  public 
workshop.  It  is  recommend  that  copies 


of  all  three  items  be  obtained;  however, 
only  the  guidance  docimient  itself  will 
be  discussed  at  the  December  10, 1993, 
pubUc  workshop.  Written  comments 
will  be  accepted  on  both  components  of 
the  guidance  document  (address  above). 

Dated:  November  19. 1993. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
[FR  Doc.  93-29058  Filed  11-26-93;  8:45  am) 

BILUNQ  COOe  41C0-01-F 


National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Method  for  Detecting 
Aqueous  Rare  and  CMV  Retinitis  In 
HIV  Patients 

AGENCY:  National  Institutes  of  Health, 
PubUc  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  license  which 
includes  worldwide  rights  to  practice 
the  invention  embodied  in  U.S.  Patent 
Application  Number:  07/686.827. 
entitled,  "Method  for  Detecting 
Aqueous  Flare  and  CMV  Retinitis  hi 
HIV  Patients".  The  prospective  licensee 
is:  Kowa  Company,  Ltd..  of  Chuo-Ku. 
Tokyo  103,  Japan.  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  Ucense  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  wTitten 
evidence  and  ergimient  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  for  the  subject 
technology  is  a  proposed  new  use  for 
Kowa's  Laser  Flare/Cell  Meter 
instruments.  Its  major  use  is  as  a 
method  for  diagnosing  retinitis  caused 
by  cytomegalovirus  (CMV)  in  HIV- 
infected  patients  by  detecting  an 
increased  flare  measurement  in  the 
anterior  chamber  of  the  eye. 
ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Mr.  J.E.  Fahner-VihteUc, 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  Box  OTT,  Bethesda. 
MD  20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  Properly 
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filed  competing  •pplicatians  for  a 
license  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the 
contemplated  license.  Only  written 
'"omments  and/or  application  for  a 
license  which  are  received  by  the  hQH 
Office  of  Technology  Transfer  within 
sixty  (60)  days  of  this  notice  will  be 
considered. 

Dated:  November  16, 1993. 

Donald  P.  drlstofaaon. 

Acting  Director,  Office  of  Technology 
Transfer. 

[FR  Doc.  93-29C04  Filed  11-2e-»3;  8:45  am] 

BnjJNG  cooc  414»-<n-«l 


National  Institute  on  Aging;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  ih 
the  schedule  for  the  meeting  of  the 
Neuroscience.  Behavior  and  Sociology 
of  Aging  Subcommittee  A,  National 
Institute  on  Aging,  November  29,  30, 
and  December  1, 1993,  to  be  held  at  the 
Embassy  Suites  Hotel.  4300  Military 
Road.  Washington.  DC  published  in  the 
Federal  Register  on  October  1,  (Vol.  58, 
#189.  pg.  51363).  This  meeting  was 
scheduled  to  be  open  to  the  public  on 
Monday.  November  29  from  7:30  to  8 
p.m.  The  meeting  was  scheduled  to  be 
closed  on  Monday,  November  29  from  8 
p.m.  until  ad)ouinment  on  December  1. 

The  meeting  has  been  rescheduled  for 
Novetnber  29-3a  The  meeting  will  be 
closed  to  the  public  on  Monday, 
November  29  from  8  p.m.  until 
adjoununenL 

Dated:  November  23. 1993. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-29315  Filed  11-26-93;  8:45  am] 

Btumo  CODE  4t40-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  H-93-3642;  FR-3348-»M)6] 

State  and  Local  Fair  Houaing  Lawa: 
Notice  of  Rnal  Determination 
Concerning  Certification  of 
Substantially  Equivalent  Agency- 
State  of  North  Carolina 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
action:  Notice. 

SUIMIARY:  This  notice  is  a  follow-up  to 
the  notice  published  in  the  Federal 
Register  on  December  18, 1992  (57  PR 


60220],  which  announced  that  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportimity  had  determined  that 
the  &ir  houaing  law  of  the  State  of 
North  Carolina  is  substantially 
equivalent,  on  its  face,  to  the  Pair 
Housing  Act,  and  soUdted  pubUc 
comment  on  this  determination.  Today's 
notice  announces  that  the  agency 
administering  the  fair  housing  law  for 
the  State  of  North  Carolina  has  been 
certified  under  24  CFR  part  115  of 
HUD's  regulations,  which  set  forth  the 
procedures  and  reqiiirements  for 
certification  of  sul»tantially  equivalent 
agencies. 

EFFECTIVE  DATE:  November  9. 1993. 
FOR  FURTHER  mPORMATION  CONTACT: 
Marcella  O.  Brown.  Director.  Funded 
Programs  Division.  Office  of  Fair 
Housing  and  Equal  Opportunity. 
DepartOMOt  of  Housing  and  Urban 
Development  451  Seventh  Street,  SW., 
room  5234,  Washington,  DC  20410, 
telephone  (202)  708-0455  (voice/TI»). 
(This  is  not  a  toll-free  number.) 

SUPPt^lffiNTARY  WFORMATiON: 

Backgroond 

Under  the  Pair  Housing  Act  (42  U.S.C. 
3600-3619),  the  Department  is 
authorized  to  investigate  complaints 
alleging  discrimination  in  housing. 
Section  810(f)  of  the  Fair  Housing  Act 
requires  the  Department  to  refer 
complaints  to  State  and  local  agencies 
that  have  "subetantlally  equivalent"  feir 
housing  laws,  as  determined  and 
certified  by  the  Department  The 
certification  standards  are  codified  in  24 
CFR  part  115. 

On  December  18, 1992  (57  FR  60220). 
the  Department  published  a  notice 
announcing  that  the  foir  housing  law  of 
the  State  of  North  Carolina  had  been 
determined  by  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
to  be,  on  its  face,  substantially 
equivalent  to  the  Fair  Housing  Act.  The 
notice  advised  that  the  fair  bousing  law 
of  the  State  of  North  Carolina  provided. 
on  its  face,  substantive  ri^ts  and 
remedies  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  in  the  Fair 
Housing  Act. 

The  December  18, 1992  notice  also 
announced  that  following  a  review  of 
performance  standards  and  other 
materials,  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  C^portunity 
expected  to  determine  that  the  law  in 
operation  provides  rights  and  remedies 
that  are  substantially  equivalmt  to  those 
available  under  the  Fair  Housing  Act, 
and  that  the  Department  intended  to 
execute  a  written  agreement  with  the 
agency  charged  wiUi  enforcement  of  the 


fair  housing  law  of  the  State  of  North 
Carolina  in  accordance  with  24  CFR 
115.6(c). 

The  December  18, 1992  notice  invited 
the  piiblic  to  comment,  within  30  days 
fi'om  the  date  of  publication  of  the 
notice,  on  the  Assistant  Secretary's 
determination  that  the  fair  housing  law 
of  the  State  of  North  Carolina  is.  on  its 
face,  substantially  equivalent  to  the  Fair 
Housing  Act. 

The  December  18. 1992  notice  also 
invited  the  public  to  comment  on  the 
proposed  determination  that  the  faii 
housing  law  of  the  State  of  North 
Carolina,  in  operation,  provides  rights 
and  remedies  substantially  equivalent  to 
those  available  imder  the  Fair  Housing 
Act.  The  comment  period  expired  on 
January  19. 1993. 

This  Notice 

One  comment  was  received  on  the 
December  18, 1992  notice  from  the 
California  Alhance  for  the  Mentally  111 
(CAM!).  The  CAMI  commented  that  the 
definition  of  "unlawful  discriminatory 
housing  practices"  in  the  fair  housing 
law  of  Uie  State  of  North  Carohna  did 
not  include  zoning  laws  and  other  land 
use  laws.  The  CAMI  was  concerned  that 
unless  these  types  of  laws  were 
Included  in  the  definition  of  "unlawful 
discriminatory  housing  practices," 
zoning  ordinances  and  other  land  use 
laws  could  be  used  to  restrict  the 
development  or  the  use  of  existing 
housing  as  congregate  housing  or  group 
housing — the  type  of  housing  fi^quently 
required  by  individuals  with 
disabilities.  The  comment  was  referred 
to  the  North  Carolina  Human  Relations 
Commission  (Commission),  the  agency 
of  the  State  of  North  Carolina  which 
enforces  the  State's  fair  housing  law, 
with  a  request  for  a  response. 

In  a  letter  ta  the  Department  dated 
February  17. 1993.  the  Commission 
stated  that  it  beUeves  that  the  North 
Carolina  State  Fair  Housing  Act  (SFHA) 
prohibits  zoning  or  land  use  laws  or 
actions  that  discriminate  against  group 
homes  for  people  with  disabilities.  The 
Commission  also  advised  that  it  has 
accepted  and  will  continue  to  accept 
complaints  from  organizations  seeking 
group  housing  for  individuals  with 
disahihties  who  claim  that  zoning 
regulations  or  actions  prevent  or 
interfere  with  their  efforts  in  a 
discriminatory  manner.  Additionally, 
the  Commission  advised  that  as  for  State 
level  enforcement  action  in  zoning 
validity  cases,  the  Commission  is 
authorized  to  bring  legal  enforcement 
actions  under  the  SFHA  in  State  courts 
or  administrative  hearings.  The 
Department  found  this  response  to  be 
satisfactory.  (Both  the  comment  of  the 
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CAMI  aad  the  response  from  the 
Commission  are  available  for  Inspection 
during  regular  business  hours  in  the 
Office  of  Regulations,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  20410-0500.) 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  has 
completed  the  review  of  performance 
standards  and  other  materials,  as 
provided  in  24  CFR  part  115,  and  has 
determined  that  the  fair  housing  law  of 
the  State  of  North  Carolina,  in 
operation,  provides  rights  and  remedies 
that  are'  substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 

On  November.  9, 1993,  the 
Department  entered  into  a 
memorandum  of  understanding  with  the 
agency  charged  with  enforcement  of  the 
fair  housing  law  of  the  State  of  North 
Carolina.  The  purpose  of  this  notice  is 
to  announce  that  (his  agency  has 
received  certification  as  a  substantially 
equivalent  agency  under  24  CFR  part 
115. 

Dated:  July  15, 1993. 
Leonora  L.  Guxiraia, 

General  Dep'jt}' Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

(FR  Doc  93-29063  Filed  11-26-93;  8:45  am] 

BiLUNG  COOC  421»-a*-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-93(M320-01] 

Notice  of  Avaiiability  of  Environmental 
Assessment,  Decision  Record,  and 
Finding  of  No  Significant  Impact  for 
Predator  Management  in  Montana  and 
Notice  of  Intent  To  Amend  the  Dillon 
Management  Frameworlc  Plan  (MFP); 
Butte  District  Office;  Montana 

AG&iCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Notice,  Notice  of  Lntent  to 
amend  Dillon  MFP. 


SUMMARY:  An  Environmental 
Assessment  (EA).  a  Decision  Record 
(DR)  and  Finding  of  No  Significant 
Impact  (FONSI)  have  been  completed 
for  predator  management  in  the  Butte 
District.  The  EA  was  available  for  a  30- 
day  public  comment  period.  Comments 
and  responses  have  been  incorporated 
in  a  revised  E.\. 

FOR  FURTHER  iNFORMATIOM  CONTACT: 
Sandy  Brooks,  Project  Lead.  Montana 
State  Office,  P.O.  Box  36800,  BiUings. 
Montana  59107;  at  contact  try  phone  at 
(406) 255-2929. 


SUPPLEMENTARY  MFORMATION:  The 
Environmental  Assessment  for  Predator 
Management  in  Montana  addresses  four 
alternatives  which  affect  predator 
management  to  varying  degrees: 
Altemative  1 — Integrated  Pest 
Management  (Animal  and  Plant  Health 
Inspection  Service- Animal  Damage 
Control  (APHIS- ADC).  Department  of 
Livestock  (DOL),  and  BLM  Proposed 
Action):  This  alternative  emphasizes  an 
Integrated  Pest  Management  (IPM) 
approach  to  reduce  animal  damage.  IPM 
incorporates  a  variety  of  practical, 
lethal,  and  nonlethal  me&ods  for 
prevention  and  control  to  minimize 
animal  damage  to  fivestock  or  human 
health.  The  use  of  M-44s  would  be 
permitted  after  authorization  is 
obtained.  Preventive  control  would  be 
allowed  in  areas  where  historical 
hvestock  losses  have  been  documented. 

Alternative  2— No  M-44s:  This 
alternative  would  be  similar  to 
Alternative  1.  except  the  use  of  M-44s 
would  not  be  authorized.  All  other 
approved  methods  for  contol  would  be 
permitted.  Preventive  control  would  be 
allowed  in  areas  where  historical 
livestock  losses  have  been  documented. 
Alternative  3 — No  Action  (Emergency 
Control  Only):  Preventive  control 
measures  would  not  be  authorized,  and 
corrective  control  would  be  applied 
only  where  APHIS- ADC  or  DOL  have 
confirmed  recent  loss  of  hvestock  to 
predation.  Emergency  predator 
management  would  be  requested  by  an 
operator  when  losses  are  occurring.  The 
BLM  would  review  and  approve  or 
disapprove  these  requests  on  a  case-by- 
case  basis.  The  requests  would  be 
handled  using  the  emergency  control 
procedures. 

Alternative  4— No  APHIS-ADC  or 
DOL  Predator  Management  on  BLM 
Lands:  Under  this  alternative,  no 
APHIS- ADC  or  DOL  predator 
management  would  be  authorized  on 
BLM  land  in  Montana. 

The  Predator  Management  EA  for 
Montana  was  available  for  public 
comment  from  September  15  to  October 
15, 1993.  Twenty-seven  letters  were 
received  and  considered.  Numerous 
changes  to  the  EA  were  made  as  a  result 
of  some  of  the  comments.  The  revised 
EA,  FONSI,  and  DK  are  available  upon 
request 

Based  upon  careful  consideration  of 
the  anah'sis  of  alternatives  dociimented 
within  the  Predator  Management  EA, 
including  consideration  of  applicable 
laws,  regulations,  and  public  and 
agency  comments,  the  decision  is  to 
implement  Alternative  1 — ^Integrated 
Pest  Management  (APHIS- ADC.  DOL 
and  BLM  Proposed  Action). 
Management  actions  will  be  directed 


towards  localized  populations  and/or 
individual  offending  predators. 
Requests  for  control  will  come  directly 
to  APHIS-ADC  from  permittees.  In 
response  to  public  concern  regarding 
the  use  of  lethal  methods,  the  following 
mitigating  measure  has  been  adopted  as 
part  of  the  decision:  Livestock  operators 
mil  be  provided  information  on 
nonlethal  methods.  When  senices  are 
requested  by  permittees,  APHIS- ADC 
will  provide  a  fact  sheet  to  the  operator 
on  nonlethal  methods.  In  addition, 
information  on  nonlethal  methods  will 
also  be  mailed  out  in  the  annual  grazing 
appUcations.  This  will  ensure  that 
permittees  who  request  control  are 
aware  of  the  variety  of  nonlethal 
methods  available  to  them,  such  as 
animal  husbandry  practices,  guard  dogs, 
scare  devices,  etc. 

Implementation  of  Ahemative  1  will 
require  strict  adherence  to  reasonable 
and  prudent  measures  developed  by  the 
U.S.  Fish  and  Wildhfe  Service  (USFWS) 
for  the  protection  of  threatened  and 
endangered  (T&E)  species.  The  USFWS 
has  concurred  with  the  BLM  finding 
that  the  proposed  predator  management 
strategy  is  not  likely  to  adversely  affect 
Ti£  species.  Predator  management  will 
be  prohibited  in  the  Bear  Trap 
Wilderness  Area  to  reduce  conflicts 
with  recreation.  Ail  areas  where  human 
health  or  safety  are  a  particular  concern, 
as  identified  on  Map  No.  1  in  the  EA, 
will  be  dosed  to  predator  management. 
These  areas  include  appropriate  buffer 
zones.  Bird  hunting  areas  also  have 
timing  restrictions  placed  on  some 
predator  management  activities. 
It  has  been  concluded  that  the 
proposed  action  will  not  result  in 
significant  environmental  impacts,  and 
that  no  species  will  be  substantially  or 
permanently  reduced  in  nxmibers  as  a 
result  of  the  decision.  In  addition,  the 
predator  population  is  not  substantially 
impacted.  Statewide,  7,847  coyotes  were 
taken  by  .\PHIS-ADC  and  DOL  on  lands 
of  all  ovmership.  or  1.5  to  13.7  percent 
of  the  population  statewide.  In  the  Butte 
District,  approximately  31  coyotes  were 
taken  on  BLM  lands,  and  no  red  fox 
were  taken  on  BLM  lands  in  the  district. 
Based  on  ihe  analysis  in  the  EA, 
implementation  of  Alternative  1  will 
result  in  the  smallest  amount  of 
hvestock  loss.  This  decision  ensures 
that  predator  management  will  be     * 
carried  out  in  a  systematic  manner 
which  responds  to  resource  protection, 
human  health,  and  hvestock  protection 
needs  while  protecting  pubhc  safety, 
domestic  animals,  and  nontarget 
wildhfe.  This  decision  is  compatible 
writh  resource  objectives  identified  in 
the  following  land  use  plans:  Garnet 
Resource  Management  Plan  (RMP)  (May 
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1986— ROD  approved  1/86)  and 
Headwaters  R^IP  (November  1983 — 
ROD  approved  7/84).  "Hiis  decision 
amends  the  Dillon  MFP— September 
1979,  to  allow  IPM  to  be  implemented 
in  areas  previously  limited  to  aerial 
gunning.  In  the  Dillon  MFP,  it  was 
decided  that  selective  aerial  predator 
control  be  the  only  means  by  which 
predatory  animals,  other  than  wolves  be 
removed  bom  the  BLM  land  between 
the  town  of  Lima  and  Bloody  Dick 
Creek.  The  rationale  was  that  the  most 
positive  indication  of  gray  wolf 
occupancy  recorded  at  that  time  had 
been  documented  in  the  Lemhi  Pass 
area.  It  further  states  that  the  BLM 
would  be  negligent  of  the  intent  of  the 
Endangered  Species  Act  if  it  allowed 
steel  traps  or  poisoning  for  predators  to 
take  place  in  the  area  of  concern.  Since 
then,  however,  the  USFWS  has 
provided  APHIS-ADC  with  their 
biological  opinion  which  states  that  the 
use  of  snares,  steel  traps,  and  aerial 
shooting  is  not  likely  to  jeopardize  the 
continued  existence  of  the  gray  wolf. 
Use  of  M-44S  is  prohibited  in  occupied 
gray  wolf  range.  The  occupied  gray  wolf 
range  has  been  better  defined  since  the 
Dillon  MFP  decision.  The  reasonable 
and  prudent  measures  provided  by  the 
USFWS  will  be  followed.  Therefore,  the 
Dillon  MFP  will  be  amended  by  the 
final  decision  made  on  this  EA.  This 
Federal  Register  Notice,  also  anno\inces 
the  Notice  of  Intent  to  amend  the  Dillon 
MFP  to  allow  for  these  changes.  To 
protect  the  amendment  of  the  Dillon 
MFP,  please  follow  the  protest 
procedures.  To  appeal  the  decision  of 
the  Predator  Management  EA,  follow  the 
appeal  procedures.  To  obtain  a  copy  of 
the  protest  or  appeal  procedures,  please 
contact:  Sandy  Brooks.  Project  Lead, 
Montana  State  Office,  (406)  255-2929. 

Dated:  November  22, 1993. 
Robert  H.  Lawton, 
State  Director 
[FR  Doc.  93-29151  Filed  11-26-93;  8:45  am) 

BILUNG  CODE  4310-ON-M 


[MT-930-432(M)1) 

Notice  Of  Availability  of  Environmental 
Assessment.  Decision  Record  and 
Finding  of  No  Significant  Impact  for 
Predator  Management  In  Montana; 
Lewlstown  District  Office;  Montana 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice 

SUMMARY:  An  Environmental 
Assessment  (EA),  a  Decision  Record 
(OR)  and  Finding  of  No  Significant 
Impact  (FONSI)  have  been  completed 


for  predator  management  in  the 
Lewistovra  District.  The  EA  was 
available  for  a  30-day  public  comment 
period.  Comments  and  responses  have 
been  incorporated  in  a  revised  EA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Brooks,  Project  Lead,  Montana 
State  Office,  P.O.  Box  36800,  Billings. 
Montana  59107,  or  contact  by  phone  at 
(406) 255-2929. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Assessment  for  Predator 
Management  in  Montana  addresses  four 
alternatives  which  affect  predator 
management  to  varying  degrees: 

Alternative  1 — Integrated  Pest 
Management  (Animal  and  Plant  Health 
Inspection  Service — Animal  Damage 
Control  (APHIS-ADC),  Department  of 
Livestock  (DOL),  and  BLM  Proposed 
Action):  This  alternative  emphasizes  an 
Integrated  Pest  Management  (IPM) 
approach  to  reduce  animal  damage.  IPM 
incorporates  a  variety  of  practical,  lethal 
and  nonlethal  methods  for  prevention 
and  control  to  minimize  animal  damage 
to  livestock  or  human  health.  The  use  of 
M-44S  would  be  permitted  after 
authorization  is  obtained.  Preventative 
control  would  be  allowed  in  areas 
where  historical  livestock  losses  have 
been  documented. 

Ahemative  2— No.  M-44s:  This 
alternative  would  be  similar  to 
Alternative  1,  except  the  use  of  M-44s 
would  not  be  authorized.  All  other 
approved  methods  for  control  would  be 
permitted.  Preventive  control  would  be 
allowed  in  areas  where  historical 
livestock  losses  had  been  documented. 

Alternative  3— No  action  (Emergency 
Control  Only):  Preventive  control 
measures  would  not  be  authorized,  and 
corrective  control  would  be  applied 
only  where  APHIS-ADC  or  DOL  have 
confirmed  recent  loss  of  livestock  to 
predation.  Emergency  predator 
management  would  be  requested  by  an 
operator  when  losses  are  occurring.  The 
BLM  would  review  and  approve  or 
disapprove  these  requests  on  a  case-by- 
case  basis.  The  requests  would  be 
handled  using  the  emergency  control 
procedures. 

Alternative  4— No  APHIS-ADC  or 
DOL  Predator  Management  on  BLM 
Lands:  Under  this  alternative,  no 
APHIS-ADC  or  DOL  predator 
management  would  be  authorized  on 
BLM  land  in  Montana. 

The  Predator  Management  EA  for 
Montana  was  available  for  public 
comment  from  September  15  to  October 
15, 1993.  Twenty-seven  letters  were 
received  and  considered.  Numerous 
changes  to  the  EA  were  made  as  a  result 
of  some  of  the  comments.  The  revised 


EA.  DR,  and  FONSI  are  available  upon 
request. 

Based  upon  careful  consideration  of 
the  analysis  of  alternatives  documented 
within  the  Predator  Management  EA, 
including  consideration  of  applicable 
laws,  regulations,  and  public  and 
agency  comments,  the  decision  is  to 
implement  Alternative  1 — Integrated 
Pest  Management  (APHIS-ADC.  DOL. 
and  BLM  Proposed  Action). 
Management  actions  will  be  directed 
towards  localized  populations  and/ or 
individual  offending  predators. 
Requests  for  control  will  come  directly 
to  APHIS-ADC  &t)m  permittees.  In 
response  to  pubUc  concern  regarding 
the  use  of  lethal  methods,  the  following 
mitigating  measure  has  been  adopted  as 
part  of  the  decision:  Livestock  operators 
will  be  provided  information  on 
nonlethal  methods.  When  services  are 
requested  by  permittees,  APHIS-ADC 
will  provide  a  fact  sheet  to  the  operator 
on  nonlethal  methods.  In  addition, 
information  on  nonlethal  methods  will 
also  be  mailed  out  in  the  annual  grazing 
applications.  This  will  ensure  that 
permittees  are  aware  of  the  variety  of 
nonlethal  methods  available  to  them, 
such  as  animal  husbandry  practices, 
guard  dogs,  scare  devices,  etc. 

Implementation  of  Alternative  1  will 
require  strict  adherence  to  reasonable 
and  prudent  measures  developed  by  the 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
for  the  protection  of  threatened  and 
endangered  (T&E)  species.  The  USFWS 
has  conoirred  with  the  BLM  finding 
that  the  proposed  predator  management 
strategy  is  not  likely  to  adversely  affect 
T&E  species.  Restrictions  will  be  placed 
on  predator  management  activities 
within  four  Outstanding  Natural  Areas 
(ONAs)  located  west  of  Chouteau 
because  of  the  presence  of  T&E  species. 
The  four  ONAs  are:  Ear  Mountain,  Deep 
Creek,  Blindhorse  Creek,  and  Chute 
Mountain.  In  these  areas,  APHIS-ADC 
is  not  authorized  to  use  toxicants  (M- 
44s)  and  has  special  timing  restrictions 
on  checking  the  traps.  The  other  special 
areas  in  the  Lewistown  District  closed  to 
predator  management,  except  under 
Emergency  Control  are:  Azure  Cave,  140 
acres  in  size;  and  Square  Butte  ONA. 
1,947  acres  in  size.  These  areas  are 
closed  to  predator  management  because 
of  the  high  recreational  values.  All  areas 
identified  on  the  maps  provided  in  the 
EA.  where  human  health  or  safety  are  a 
particular  concern,  will  be  closed  to 
predator  management.  These  areas 
include  appropriate  buffer  zones.  Bird 
hunting  areas  also  have  timing 
restrictions  placed  on  some  predator 
management  activities. 

It  has  been  concluded  that  the 
proposed  action  will  not  result  in 
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significant  environmental  impacts,  and 
that  no  species  will  be  substantially  or 
permanently  reduced  in  numbers  as  a 
result  of  the  decision.  In  addition,  the 
predator  population  is  not  substantially 
impacted.  Statewide,  7,847  coyotes  were 
taken  by  APHIDS-ADC  and  DOL  on 
lands  of  all  ownership,  or  1.5  to  13.7 
percent  of  the  population  statewide.  In 
the  Lewistown  District,  approximately 
160  coyotes  were  taken  on  BLM  lands. 
Based  on  the  analysis  in  the  EA,  the 
impiemantation  of  Alternative  1  will 
resuh  in  the  smallest  amount  of 
livestock  loss.  This  decision  ensures 
that  predator  management  will  be 
carried  out  in  a  syste.Taatic  manner 
whiph  responds  to  resource  protection, 
hunk&n  health,  and  livestock  protection 
needs  while  protecting  public  safety, 
domestic  animals,  and  nontarget 
wildlifB.  This  decision  is  compatible 
with  resource  objectives  identified  in 
the  following  land  use  plans:  Judith/ 
Valley .Thillips  Resource  Mansgenient 
Plan  (RMP)  (October  1992— «0D  target 
date  is  early  1994);  Belt  Management 
Framework  Plant  fMFP)  1977;  Fergus 
KIFP,  1978;  Petroleum  MFP.  1977;  Little 
Rockies  MFP.  1977:  Phillips  MFP,  1977; 
UL  Bend-Zortman  MFP,  1977;  Valley 
and  Willow  Creek  MFP,  1977;  West  Hi- 
Une  RMP  (July  1988,  ROD  approved  9/ 
88)  and  Headwaters  RMP  (November 
1983,  ROD  approved  7/84).  To  appeal 
this  decision  of  the  Predator 
Management  EA,  the  appeal  procedures 
need  to  be  followed.  To  obtain  a  copy 
of  the  appeal  procedures,  please  contact: 
Sandy  Brooks,  Project  Lead,  Montana 
State  Office,  (406)  255-2929. 

Dated:  November  22, 1993. 
Robert  R  Lawton, 

State  Director. 

[PR  Doc  93-29155  Filed  11-26-93;  8:45  am] 

BIUJNG  CODE  43tO-DM-H 


[MT-93a~432O-01] 

Notice  of  Availability  of  Environmental 
Assessment,  Decision  Record  and 
Rnding  of  No  Significant  Impact  for 
Predator  Management  in  Montana; 
Miles  City  District  Office;  Montana 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


SUMMARY:  An  Eaviionmenial 
Assessment  (EA),  a  Decision  Record 
(DR)  and  Finding  of  No  Significant 
hnpact  (FONSI)  have  been  completed 
for  predator  management  in  the  Miles 
Qty  District.  The  EA  was  available  for 
a  30-day  public  comment  period. 
Comments  and  responses  have  been 
incorporated  in  a  revised  EA. 


FOa  FURTHER  MFORMAT10N  CONTACT: 
Sandy  Brooks,  Project  Lead.  Montana 
State  Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  or  contact  by  phone  at 
(406) 255-2929. 

8U»»PLE»gENTARY  INFORMATWW:  The 
Environmental  Assessment  for  Predator 
Managements  in  Montana  addresses 
four  alternatives  which  affect  predator 
management  to  varying  degrees: 
Alternative  1— Integrated  Pest 
Management  (Animal  and  Plant  Health 
Inspection  Service  Animal  Damage 
Control  (APHIS-ADC).  Department  of 
Uvestock  (DOL),  and  BLM  Proposed 
Action):  This  alternative  emphasizes  an 
hjtegrated  Pest  Management  (IPM) 
approach  to  reduce  animal  damage.  IPM 
incorporates  a  variety  of  practical,  lethal 
and  nonlethal  methods  for  prevention 
and  control  to  miain:i2e  animal  damage 
to  livestock  or  human  health.  The  use  of 
M-44S  would  be  permitted  afier 
authorization  is  obtained.  Preventive 
control  would  be  allowed  in  areas 
where  historical  livestock  losses  have 
been  documented. 

Alternative  2— No  M-44s;  This 
alternative  would  be  similar  to 
Alternative  1.  except  the  use  of  M-44s 
would  not  be  authorized  All  other 
approved  methods  for  control  would  be 
permitted.  Preventive  control  would  be 
allowed  in  areas  where  historical 
livestock  losses  have  been  documented. 
Alternative  3 — No  Action  (Emergency 
Control  Only):  Preventive  control 
measures  would  not  be  authorized,  and 
corrective  control  would  be  applied 
only  where  APHIS- ADC  or  DOL  have 
confirmed  recent  loss  of  hvestock  to 
predation.  Emergency  predator 
management  would  be  requested  by  an 
operator  when  losses  are  occurring.  The 
BLM  would  review  and  approve  or 
disapprove  these  requests  on  a  case-by- 
case  basis.  The  requests  would  be 
handled  using  the  emergency  control 
procedures. 

Ahemative  4— No  APHIS-ADC  or 
DOL  Predator  Management  on  BLM 
Lands:  Under  this  alternative,  no 
APHIS- ADC  or  DOL  predator 
management  would  be  authorized  on 
BLM  land  in  Montana. 

The  Predator  Management  EA  for 
Montana  was  available  for  public 
comment  from  September  15  to  October 
15, 1993.  Twenty-seven  letters  were 
received  and  considered.  Numerous 
changes  to  the  EA  were  made  as  a  result 
of  seme  of  the  comments.  A  copy  of  the 
re\'i8ed  EA,  DR,  and  FONSI  are  available 
upon  request. 

Based  upon  careful  consideration  of 
the  analysis  of  alternatives  within  the 
Predator  Management  EA,  including 
consideration  of  apphcable  laws. 


regulations,  and  public  and  agency 
comments,  the  decision  is  to  implement 
Alternative  1— Integratpd  Pest 
Management  (APHIS- ADC.  DOL  and 
BLM  Proposed  Action).  Management 
actions  will  be  directed  towards 
locahzed  populations  and/'or  individual 
offending  predators.  Requests  for 
control  will  come  directiy  to  APHIS- 
ADC  from  permittees,  or  to  the  DOL  in 
those  counties  with  a  DOL  approved 
MOU.  Those  counties  with  an  approved 
MOU  with  the  DOL  are:  Carter.  Powder 
River.  McCone,  Dawscn,  and  Richland 
Counties.  In  response  to  public  concern 
regarding  the  use  of  lethal  methods,  the 
following  miMgating  measure  has  been 
adopted  as  part  of  the  decision: 
Livestock  operators  will  be  provided 
information  on  nonlethal  methods. 
When  services  are  requested  by 
permittees,  either  APHIS-ADC  or  DOL 
will  provide  a  fact  sheet  to  the  operator 
on  nonlethal  methods.  In  addition, 
information  on  nonlethal  methods  will 
also  be  mailed  out  in  the  annual  grazing 
appMcations.  This  will  ensure  that 
permittees  who  request  control  are 
aware  of  the  variety  of  nonlethal 
methods  available  to  them,  such  as 
animal  husbandry  practices,  guard  dogs, 
scare  devices,  etc. 

Implementation  of  Alternative  1  will 
require  strict  adherence  to  reasonable 
and  prudent  measures  developed  by  tbe 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
for  the  protection  of  Threatened  and 
Endangered  (T&E)  species.  The  USFWS 
has  concurred  with  the  BLM  finding 
that  the  proposed  predator  management 
strategy  is  not  likely  to  adversely  affect 
T&E  species.  Predator  management  will 
be  pronibited  in  the  Powder  River 
Special  Recreation  Management  Ai«a 
(SRMA),  located  within  Uie  Powder 
River  Depot  because  of  the  high 
recreational  values  in  the  area.  All  areas 
as  identified  on  the  maps  provided  in 
the  EA,  where  human  health  or  safety 
are  a  particular  concern,  will  be  closed 
to  predator  management.  These  areas 
also  have  appropriate  buffer  zones.  Bird 
himting  areas  also  have  timing 
restrictions  placed  on  some  predator 
management  actl\ities. 

It  has  been  concluded  that  the 
proposed  action  will  not  result  in 
significant  environmental  Impacts,  and 
that  no  species  will  be  substantially  cr 
permanently  reduced  in  numbers  as  a 
result  of  the  decision.  In  addition,  the 
predator  pvopulation  is  not  substantially 
impacted.  Statewide.  7,847  coyotes  were 
taken  by  APHIDS-ADC  and  DOL  on 
lands  of  all  ownership,  or  1.5  to  13.7 
percent  of  the  population  statewide.  In 
the  Miles  City  District,  approxirr.ately 
404  coyotes  were  taken  on  BLM  lands. 
Based  on  the  analysis,  implementation 
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of  Alternative  1  will  result  in  the  least 
amount  of  livestock  loss.  This  decision 
ensures  that  predator  management  will 
be  carried  out  in  a  systematic  manner 
which  responds  to  resource  protection, 
human  health,  and  livestock  protection 
needs  while  protecting  pubUc  safety, 
domestic  animals,  and  nontarget 
wildlife.  This  decision  is  compatible 
with  resource  objectives  identified  in 
the  following  land  use  plans:  Big  Dry 
Resource  Management  Plan  (RNff) 
(Draft  1993),  Billings  RMP  (November 
1983)  and  the  Powder  River  RMP 
(December  1984).  To  appeal  the 
decision  of  the  Predator  Management 
EA,  the  appeal  procedures  need  to  be 
followed.  To  obtain  a  copy  of  the  appeal 
procedures,  please  contact  Sandy 
Brooks,  Project  Lead,  Montana  State 
Office,  (406)  255-2929. 

Dated:  November  22, 1993 
Robert  H.  Lawton, 
State  Director 
[FR  Doc.  93-29154  Filed  11-26-93;  8:45  am] 

BILLING  COOE  4310-ON-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation*  Nos.  731-TA-675  and  676 

(Preliminary)] 

Saccharin  From  China  and  Korea; 
Preliminary  Antidumping 
Investigations 

agency:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of 

preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-675  and  676  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  and  Korea  of 
saccharin,  provided  for  in  subheading 
2925.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  The  Commission 
must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  January  3,  1994. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 


E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Walters  (202-205-3198),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  November  18. 1993,  by  PMC 
Specialties  Group,  Rocky  River,  OH. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preUminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  ser\'ice  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  December  9, 1993,  at 
the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 


participate  in  the  conference  should 
contact  Brian  Walters  (202-205-3198) 
not  later  than  December  7, 1993,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
December  14, 1993,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  uTitten 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be   " 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  Ust),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

Issued:  November  23. 1993. 
By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-29145  Filed  11-23-93;  1:04  pm] 

BILUNG  COOE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  To  Engage  In 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 
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1.  Parent  corporation  and  address  of 
principal  office:  Sand  Mountain  Brick 
Co.,  Inc.,  P.O.  Box  95,  Sylvania,  AL 
35988. 

Wholly  owned  subsidiaries  which 
wiU  participate  in  the  operations,  and 
State(s)  of  incorporation:  Sand 
Mountain  Brick  Haulers,  Inc., 
incorporated  in  the  State  of  Alabama. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  D0C.  93-29187  Filed  11-26-93;  8:45  am] 

BILUNG  CODE  7035-01 -M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION;  Notice  of  pubhc  meeting. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92-463.  Pursuant  to 
section  10  (a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below: 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Wednesday,  December  15, 1993 
from  10  a.m.  to  4:30  p.m.  in  the 
Department  of  Labor  Auditorium,  200 
Constitution  Avenue  NW.,  Washington 
DC.  , 

AGENDA:  The  agenda  for  the  meeting  is 
as  folloxvs: 

The  day  will  be  devoted  to 
presentations  on  the  questions  posed  in 
the  mission  statement  of  the 
Commission  which  are: 

1.  What  (if  any)  new  methods  or 
institutions  should  be  encouraged,  or 
required,  to  enhance  workplace 
productivity  through  labor-management 
cooperation  and  employee 
participation? 

2.  What  (if  any)  changes  should  be 
made  in  the  present  legal  framework 
and  practices  of  collective  bargaining  to 
enhance  cooperative  behavior,  improve 
productivity,  and  reduce  conflict  and 
delay? 

3.  What  (if  anything)  should  be  done 
to  increase  the  extent  to  which 
workplace  problems  are  directly 
resolved  by  the  parties  themselves, 
rather  than  through  recourse  to  state  and 
federal  courts  and  government 
regulatory  bodies? 

Presentations  vdll  be  made  on  these 
questions  in  the  morning  by 
representatives  of  organizations  of 


business,  including  small  business.  Also 
in  the  morning,  a  representative  of  the 
Women's  Bureau  will  report  on  recent 
studies  on  women  in  the  workplace. 

In  the  afternoon,  presentations  will  be 
made  on  the  same  questions  by 
representatives  of  labor  organizations 
that  are  in  industries  wiih  small 
business. 

The  sessions  will  include  questions 
and  exchanges  of  views  with  the 
Commission  Members  with  additional 
discussion  by  the  Commission  members 
at  the  conclusion  of  the  presentations. 
PUBUC  PARTICIPATION:  The  Commission 
will  be  in  session  from  10  a.m.  to  12 
noon  when  it  will  recess  for  lunch  and 
will  return  at  2  p.m.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  WTitten  statements  should  send 
15  copies  to  Mrs.  June  M.  Robinson, 
Designated  Federal  Official. 
Commission  on  the  Future  of  Worker- 
Management  Relations.  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  telephone  (202) 
219-9148. 

Signed  at  Washington,  DC  this  22nd  day  of 
November,  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  93-29117  Filed  11-26-93;  8:45  am) 

BILLING  CODE  4510-23-M 


Employment  and  Training 
Administration 

[TA-W-28,598  and  TA-W-28,607] 

Occidental  Chemical  Corp.,  Swift 
Creek,  and  Suwannee  River,  FL; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

After  being  granted  a  filing  extension 
the  company,  on  October  4. 1993 
requested  administrative 
reconsideration  of  the  Department  of 
labor's  Notice  of  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  for 
workers  at  the  subject  firm.  The 
Department's  Negative  Determination 
was  issued  on  July  2, 1993  and 
published  in  the  Federal  Register  on 
July  27,  1993  (58  FR  40161). 

The  company  states  that  imports  of 
monammonium  phosphate  (MAP)  in 
1992  and  1993  resuhed  in  decreased 
sales  and  production  of  diammonium 
phosphate  (DAP)  by  the  subject  firm. 
The  company,  on  November  8, 1993, 
submitted  for  survey  a  list  of  DAP 


customers  thought  to  have  purchased 
imported  MAP. 

Conclusion 

After-careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC.  this  day  of 
November  18. 1993. 
Stephen  A.  Wandner. 
Deputy  Director.  Office  of  Legislation  b 
Actuarial  Services,  Unemployment  [nsurcnce 
Service. 

[FR  Doc.  93-29118  Filed  11-26-93.  8:45  am) 

BILLING  COOE  4510-30-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
November.  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

hi  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  rot 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-28.9a9;  Quiet  Valley  Forest 

Products,  Inc.,  Myrtle  Point,  OR 
TA-W-29,014;  Kogap  Manufacturing 

Co..  Medford.  OR 
TA-W-28,944;  Imperial  Smelting  Co.. 

Chicago,  IL 
TA-W-2a,994;  El  Paso  Refinery.  LP.,  El 

Paso,  TX 
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TA-W-29.044;  Kardex  Systems.  Inc.. 

Reno.  OH 
TA-W-29.015;  Component  Technology. 

Inc.,  Erie,  PA 
TA-W~29.053;  Plaza  Plastics.  South 

Plainfield.  NJ 
TA-W-28.919:  Andritz  Sprout-Bauer 

Durametal  Group.  Muncy.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-28.999:  Phillips  Petroleum  Co.. 

Lafayette.  LA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-29.065.  TA-W-29.066. 

Penetrators,  Inc..  Midland.  TX  and 

Houston.  TX 
The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.122;  Citano,  Edison.  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-29,036;  General  Felt  Industries, 
Trenton,  NJ 

Separations  at  General  Felt  Industries, 
Trenton.  NJ  were  attributable  to  a 
corporate  decision  to  consolidate 
operations  shifting  production  from  the 
subject  firm  to  another  domestic  facility 
located  in  Cape  Girardeau.  MO. 
TA-W-29,075;  Chess  King.  Worcester. 
MA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.n3:  Sequoyah  Fuels  Corp.. 
Gore.  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,010;  Reynolds  Aluminum 
Recycling.  Salt  Lake  City.  UT 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-\V-29.048;  The  Dee  Howard  Co., 
San  Antonio,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,141;  Lehigh  Structural  Steel 
Co ,  Allentovi-n,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-W-28,975i  Patent  Scaffolding  Co., 
Uniontown,  PA 

U.S.  imports  of  scaffolding  declined 
in  1992  compared  to  1991. 

TA-W-28.859;  Mead  Corp.,  Fine  Paper 
Div.,  Chillicothe.  OH 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 
TA-W-29.080;  Andmore  Sportswear 
Corp..  Portjenis.  NY 

Declines  in  employment  were 
attributed  to  a  company  separation  into 
two  separate  companies.  The  separated 
company  transferred  to  a  new  location 
without  transferring  the  subject  firm 
employees. 

TA-W-29.058.  TA-W-29.059.  TA-W- 
29,060;  Briggs  &■  Stratton  Corp., 
Wauwatosa,  WI.  WestAllis.  M, 
Menomonee  Falls,  WI 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 

TA-W-28.817;  Powell  Electrical 
Manufacturing  Co.,  Houston,  TX 

U.S.  imports  of  power  circuit  breakers 
and  transformers  rated  over  500  kva 
decreased  absolutely  in  1992  compared 
with  1991. 

TA-W-2B.993:  Lennox  Industries,  Inc., 
Columbus,  OH 

U.S.  imports  of  air-conditioning, 
refrigeration  and  heating  equipment 
decreased  relative  to  domestic 
production  in  1992  compared  in  1991, 
and  in  1993  compared  with  1992. 

Affirmative  Determinations 

TA-W-29,051:  CT  Scanner,  Inc., 
Concord,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
9,  1992. 

TA-W-28.964;  After  6,  Inc., 
Philadelphia.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
9,1992. 

TA-W-29.132:  Gerber  Childrenswear. 
Inc.,  401,  West  Main  St.  Ephrata, 
PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  6, 
1992. 

7^4-1^-29, 1 40;  Maner  Sportswear. 
Sugarnotch,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  7, 
1992. 

TA-W-29.125;  Carole  Hochman 
Designs.  Williamsport.  PA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
30.  1992. 

TA-W-29.042;  Reynolds  Metals  Co.. 
Massena.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
10,  1992. 

TA-W-29.04n;  Sundown  Manufacturing 
Co..  Larks vi lie.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
3, 1992. 

TA-W-29.056A;  Neles-Jamesbury.  Inc.. 
Lakeside  Plant.  Worcester.  AM 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  24. 
1992. 

TA-W-29.050.  Cedar  Contract  Cutters. 
Inc..  Lake  Stevens,  WA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
10.  1992. 

TA-W-29,121;  Sun  Sportswear.  Johnson 
City,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
29,  1992. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  November,  1993.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW  .  Washington.  DC 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  to  write  to  the  above 
address. 

Dated:  November  18. 1993. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance 

[FR  Doc.  93-29120  Filed  11-26-93,  8:45  ami 

BILUNG  CODE  t510-30-M 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petiti'  ns  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11. 
Chapter  2.  of  the  Act.  The  investigations 
wall  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
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threatened  to  begin  and  the  subdivision 
of  the  finn  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  December  9,  1993. 


Petition  Union/workers/firm— 

Synergy  Consultants,  Inc  (Co)  

Northrop    Electronics    Systems    Div 

(Wkrs). 
McDonnell    Douglas    Helicopter    Co 

(ES&T). 

O'Bryan  Brothers,  Inc  (Wkrs)  

Spot-Bitt.  Inc  (Wkrs) 

Paris  Sewing,  Inc  (Co) 

Mann  Industries,  Inc  (ACTWU)  

Fortifiber  Corp  (VVkrs)  

J.I.  Case  Co  (UAW) 

Grove  Communications/MGM  Tower, 

Inc  (Co). 
DSC  Communications  Corp  (Wkrs)  .... 

Bates  Manufacturing  Co  (Co) 

Ditto  Apparel  of  Califomia,  Inc  (Wkrs) 
Ditto  Apparel  of  Califomia,  Inc  (Wkrs) 
Ditto  Apparel  of  Califomia,  Inc  (Wkrs) 

Poli-Twine  Southern,  Inc  (Wkrs) 

Ditto  Apparel  of  California  (Wkrs) 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  9, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 

Appendix 


Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  15th  day 
of  November,  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Location 


Denver,  CO 

Hawthoren,  CA  .. 

Culvery  City.  CA 

Bedford,  lA 

Bangor,  ME 

Paris,  TX  

Williamsburg,  VA 
Clackamas,  OR  .. 

Schotield,  Wl 

Williston,  ND  

Planto,  TX  

Hackettstown,  NJ 

Leesville,  LA 

Colfax.  LA  

Oak  Groove,  LA  . 
Scottsboro,  AL  ... 
Bastrop,  LA  


Date  re- 
ceived 


11/15/93 
11/15/93 

11/15/93 

11/15/93 
11/15/93 
11/15/93 
11/15/93 
11/15/93 
11/15/93 
11/15/93 

11/15/93 
11/15/93 
11/15/93 
11/15/93 
11/15/93 
11/15/93 
11/15/93 


Date  of  peti- 
tion 


11/01/93 
10/16/93 

10/20/93 

10/28/93 
11/01/93 
11/05/93 
11/30/93 
11/02/93 
11/03/93 
11/03/93 

10/29/93 
10/29/93 
11/03/93 
11/02/93 
11/02/93 
10/06/93 
11/02/93 


Petition  No. 


29,216 
29,217 

29,218 

29.219 
29,220 
29,221 
29,222 
29.223 
29,224 
29,225 

29,226 
29,227 
29,228 
29,229 
29,330 
29,231 
29,232 


Articles  produced 


Oil  and  gas. 

Aerospace  guidance  systems. 

Helicopters. 

Ladies'  Lingerie 

Athletic  shoes. 

Ladies'  dresses. 

Acrylic  yams. 

Lumber  wrap. 

Construction  equipment 

Radio  communication  systems. 

Filters  and  voltage  oscillators. 
Office  products. 
Ladies'  blue  jeans. 
Ladies'  blue  jeans. 
Ladies'  blue  jeans. 
Rope,  cordage  and  twine. 
Ladies'  blue  jeans. 


[FR  Doc.  93-29119  Filed  11-26-93;  8:45  am] 

BILLING  CODE  4610-40-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records  of 
Congress;  Meeting 

AGENCY:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  hi  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  announces  a 
meeting  of  the  Advisory  Committee  on 
the  Records  of  Congress.  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Special  and  Regional  Archives. 
DATES:  December  14, 1993,  from  9  a.m. 
to  10:30  a.m. 

ADDRESSES:  United  States  Capitol 
Building.  Raybum  Room  (H-207). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Gillette,  Director.  Center  for 
Legislative  Archives,  (202)  501-5350. 
SUPPLEMENTARY  INFORMATION: 


Agenda 

Update — Legislative  Agency  Task  Force 
Update — The  Move  to  Archives  II 
Update — Center  for  Legislative  Archives 
Other  current  issues  and  new  business. 

The  meeting  is  open  to  the  puWic. 

Dated:  November  19, 1983. 
Trudy  Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 
[FR  Doc.  93-29114  Filed  11-26-93;  8:45  am] 

BILLING  CODE  7515-01-M 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  50-250,  50-251, 50-335  and  50- 
389] 

Florida  Power  &  Light  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
fi-om  certain  requirements  of  its 
regulations  to  Facifity  Operating  License 
Nos.  DPR-31,  DPR-41,  DPR-67  and 
NPF-16  issued  to  Florida  Power  and 
Light  Company.,  (the  licensee),  for 
operation  of  the  Turkey  Point  Nuclear 
Generating  Units  3  and  4,  located  in 


Dade  County,  Florida  and  St.  Lucie 
Plant  Units  1  and  2,  located  in  St.  Lucie 
^County,  Florida. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
October  13.  and  November  2. 1993  for 
exemption  from  certain  requirements  of 
10  CFR  73.55.  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  plant  reactors  against 
radiological  sabotage."  The  exemption 
would  allow  implementation  of  a  hand 
geometry  biometric  system  of  site  access 
control  such  that  photograph 
identification  badges  can  be  taken 
offsite. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55.  paragraph 
(a),  the  hcensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

10  CFR  73.55(d),  "Access 
Requirements."  paragraph  (1),  specifies 
that  "licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  10  CFR  73.55(d)(5) 
specifies  that  "A  numbered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
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authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  hcensee  (i.e..  contractors)  may  be 
authorized  access  to  protected  areas 
uithout  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  *  •  *" 

Currently,  unescorted  access  into 
protected  areas  of  the  St.  Lucie  units  is 
controlled  through  the  use  of  a 
photograph  on  a  badge  and  a  separate 
keycard.  At  the  Txirkey  Point  units, 
unescorted  access  into  protected  areas  is 
controlled  through  the  use  of  a 
photograph  on  a  combination  badge  and 
keycard.  (Hereafter,  these  are  referred  to 
as  badge).  The  security  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  issued 
upon  entrance  at  each  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 
each  entrance/exit  location.  In 
accordance  with  10  CFR  73.55(d)(5). 
contractor  individuals  are  not  allowed 
to  take  badges  offsite.  In  accordance 
with  the  plants'  physical  seciirity  plans, 
neither  licensee  employees  nor 
contractors  are  allowed  to  take  badges 
offsite. 

The  hcensee  proposes  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badges  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  permit 
contractors  to  take  their  badges  offsite 
instead  of  returning  them  when  exiting 
the  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 
Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  to  verify 


authorization  for  entry.  Individuals, 
including  licensee  employees  and 
contractors,  would  be  allowed  to  keep 
their  badge  with  them  when  they  depart 
the  site. 

Based  on  a  Sandia  report  entitled  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91— 0276 
UC— 906  Unlimited  Release,  Printed 
June  1991).  and  on  its  experience  with 
the  current  photo-identification  system, 
the  licensee  demonstrated  that  the 
proposed  hand  geometry  system  would 
provide  enhanced  site  access  control. 
Since  both  the  badge  and  hand  geometry 
would  be  necessary  for  access  into  the 
protected  area,  the  proposed  system 
would  provide  for  a  positive  verification 
process.  Potential  loss  of  a  badge  by  an 
individual,  as  a  result  of  taking  the 
badge  offsite,  would  not  enable  an 
unauthorized  entry  into  protected  areas. 
The  licensee  will  implement  a  process 
for  testing  the  proposed  system  to 
ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  The  Physical  Security 
Plans  for  both  sites  will  be  revised  to 
include  implementation  and  testing  of 
the  hand  geometry  access  control 
system  and  to  allow  licensee  employees 
and  contractors  to  take  their  badges 
offsite. 

The  access  will  continue  to  be  under 
the  observation  of  security  personnel.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized  access 
to  protected  areas  without  escorts. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 


in  the  Final  Environmental  Statements 
related  to  operation  of  Turkey  Point 
plants,  dated  July  1972.  and  St.  Lucie 
plants  Unit  1.  dated  June  1972  and  Unit 
2.  dated  May  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Florida  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  October  13,  and  November  2, 
1993  which  are  available  for  public 
inspection  at  the  commission's  Public 
Document  Room,  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  local  public 
document  rooms  located  at  Florida 
International  University.  University 
Park.  Miami.  Florida  33199  and  at 
Indian  River  Community  College,  Ft. 
Pierce,  Florida. 

Dated  at  Rockville,  Maryland,  this  17lh  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects— I/II.  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  93-29122  Filed  11-26-93;  6:45  ami 

BILUNG  CODE  7590-01-M 


[Docket  No.  50-354] 

Public  Service  Electric  and  Gas 
Company,  Atlantic  City  Electric 
Company;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator}' 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
57,  issued  to  Public  Service  Electric  and 
Gas  Company,  et  al.  (PSE&G  or  the 
licensee)  for  Hope  Creek  Generating 
Station,  located  in  Salem  County.  New 
Jersey. 

Enviromental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  July  7.  1993  (NLR- 
N93095).  PSE&G  requested  a  license 
amendment  to  reflect  changes  to 
Appendix  B  of  the  Facility  Operating 
License  NFP-57.  The  request  concerned 
removal  of  Pages  4-1  a  and  4-lb  from 
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Section  4.2.1,  "Aauatic  Monitoring,"  in 
the  Environmental  Protection  Plan 
(EPP). 

Under  the  Endangered  Species  Act  of 
1973,  a  Section  7  consultation  was 
reopened  to  evaluate  the  occurrence  of 
impinged  sea  turtles  at  the  Salem 
Nuclear  Generating  Station  main 
circulating  water  intake  structure.  On 
January  2, 1991,  the  National  Marine 
Fisheries  Service  (NMFS)  issued  a 
biological  opinion  which  included  an 
incidental  take  statement  (ITS)  that 
specified  measures  thaJ^PSE&G  should 
take  to  facilitate  observance  and  rescue 
of  impinged  sea  turtles  at  the  intake 
structures  of  both  Salem  and  Hope 
Creek.  PSE&G  incorporated  these 
measures  into  the  EPP  as  requested  by 
the  NRG  staff.  Because  of  a  large  number 
of  sea  turtles  impinged  at  the  Salem 
intake  structure  during  the  summer  of 
1991,  a  revised  biological  opinion  was 
issued  by  NMFS  on  August  4, 1992. 
During  the  simamer  of  1992,  the  fatal 
take  limit  of  one  Kemp's  ridley  v/as 
exceeded  at  the  Salem  intake  structuiB. 
NIvlFS  reinitiated  the  Section  7 
consultation  and  on  May  14, 1993,  the 
biological  opinion  was  again  revised 
and  issued.  Because  there  has  been  no 
documented  takes  of  sea  turtles  at  the 
Hope  Creek  intake  structure,  the  revised 
ITS  in  the  May  14, 1993  biological 
opinion,  granted  relief  to  Hope  Creek 
from  the  monitoring  requirement 
contained  in  the  previous  biological 
opinion). 

The  Need  for  the  Proposed  Action 
The  proposed  changes  to  Section 
4.2.1,  "Aquatic  Monitoring,"  of  the 
Environmental  Protection  Plan  is 
required  in  order  to  provide  the  licensee 
relief  of  the  previously  imposed 
monitoring  requirements,  as  they  are  not 
necessary. 

Emironmental  Impacts  of  the  Proposed 
Action    1 1     ' 


The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Environmental  Protection  Plan  and 
concludes  that  the  changes  are 
consistent  with  the  recommendations 
made  by  NMFS  in  the  May  14, 1993, 
revised  biological  opinion.  The 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact  because  the  change  only  affeds 
monitoring  for  sea  turtles. 

The  proposed  amendment  will  not 
increase  the  probability  or  consequences 
of  any  reactor  accidents  because  the 
change  does  not  affect  the  operation  or 
performance  of  any  equipment  assumed 
in  the  accident  analyses.  With  regard  to 
potential  non-radiological  impacts,  the 


proposed  change  to  the  Environmental 
Protection  Plan  involves  deletion  of 
siurveillance  requirements  of  systems 
located  within  the  restricted  area,  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  principal 
alternative  would  be  to  deny  the 
requested  amendment.  This  would  not 
reduce  environmental  impacts  of  plant 
operation  and  would  result  in  reduced 
operational  flexibihty. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  for  the  Hope  Creek 
Generating  Station  {NUREG-1074), 
dated  December  1984. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  consulted  the  State  of  New 
Jersey  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

TTie  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  Ucense 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  7, 1993.  This 
letter  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  Lower 
Uvel,  2120  L  Street,  NW.,  Washington, 
DC  20555  and  at  the  local  public 
document  room  located  at  the 
Pennsville  Public  Library,  190  S. 
Broadway,  Pennsville,  New  Jersey 
08070. 

Dated  at  Rockrille,  Maryland,  this  19th  day 
of  November  1993. 


For  the  Nuclear  Regulatory  Commission. 
Larry  E.  NkfaotMm, 

Acting  Director,  Pmfect  Directorate  t-2, 
Division  of  Reactor  Project— I/D.  Office  of 
Nudear  Reactor  Regulation. 
fFR  Doc  93-29123  Filed  11-26-93;  8:45  ami 
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Proposed  Generic  Communication; 
NRC  Generic  Letter  89-10,  Safety- 
Related  Motor-Operated  Vaive  Testing 
and  Surveiiiance;  Public  IMeeting 

AGEffCY:  Nuclear  Regulatory 

Commission 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  United  States  Nuclear 
Regulatory  Commission  (NRC)  has 
scheduled  a  pubUc  meeting  to  discuss 
Generic  Letter  (GL)  89-10,  "Safety- 
Related  Motor-Operated  Valve  Testing 
and  Surveillance."  This  meeting  will 
focus  on  potential  pressure  locking  and 
thermal  binding  of  gate  valves  installed 
in  safety-related  systems  of  both  boiling 
water  and  pressiirized  water  reactors. 
The  NRC  will  present  an  evaluation  of 
related  industry  experience  and  planned 
regulatory  activities,  hi  addition,  utility 
representatives  may  provide  a 
discussion  of  ongoing  industry  activities 
related  to  pressure  locking  and  thermal 
binding.  Following  this,  NRC  staff  will 
discuss  its  positions  on  these  issues. 
The  NRC  discussion  will  include 
responses  to  questions  received  fix)m 
interested  parties,  licensees  and 
applicants. 

DATE  AND  LOCATION:  The  meeting  will  be 
held  en  February  4.  1994,  ft-om  8  a.m. 
to  5  p.m.  at  the  New  Orleans  Marriott. 
555  Canal  Street,  New  Orleans, 
Louisiana  70140,  Telephone  (504)  581- 
1000. 

DIRECT  QUESTIONS  TO:  Allen  G.  Hansen, 
United  States  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Reactor 
Regulation,  Washington,  DC  20555, 
Telephone  (301)  504-1390. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  focus  on  pressure  locking 
and  thermal  binding  of  motor  operated 
yah'es.  NRC  staff  investigations  of  gate 
valve  pressure  locking  and  thermal 
binding  events  indicate  that  identifying 
those  valves  susceptible  to  the 
phenomena  is  a  complex  process 
involving  knowledge  of  components, 
systems,  and  plant  operations. 
Component  aspects  include 
understanding  operation  of  the  valve, 
knowledge  of  valve  design  that  can 
affect  thrust  requirements  to  lift  the 
discs  off  the  seats,  and  knowledge  of  the 
process  used  to  determine  operator 
thrust  requirements.  System 
considerations  involve  knowledge  of 
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system  conditions  during  all  modes  of 
plant  operation,  pump  and  valve 
alignments  and  operations,  and 
knowledge  of  pump  and  valve  start 
signals  during  all  modes  of  operation 
including  transients,  accidents,  and 
recovery  actions  hours  after  an  accident. 
Operations  aspects  relate  to  knowledge 
of  plant  operation  from  startup  to 
shutdown  throughout  a  full  fuel  cycle  to 
mclude  systems  or  trains  used  and 
when,  system  temperature  and  pressure 
conditions  in  various  modes,  interface 
conditions  (especially  temperature  and 
pressure)  between  systems  or  trains  (or 
modes  of  a  system),  and  valve  proximity 
to  fluid  temperature  change  (heatup  or 
cooldown)  or  valve  exposure  to  pressure 
difference. 

An  observation  from  NRC  staff 
discussions  with  licensees  was  that 
those  most  successful  in  identifying 
valves  susceptible  to  pressure  locking 
and  thermal  binding  utilized  an 
interdisciplinary  team  composed  of 
valve  experts,  systems  engineers,  and 
plant  operations  staff.  We  believe 
licensees  could  achieve  optimum 
workshop  benefit  through  team 
participation.  This  would  enhance 
appreciation  of  plant  operation  effects 
on  valve  susceptibility  to  pressure 
locking  and  thermal  binding. 

In  order  to  assist  the  NRC  in  preparing 
for  this  meeting,  interested  parties 
should  mail  questions  to  the  above 
address  by  January  4, 1994.  Questions 
on  NRC  positions  raised  during  the 
meeting  will  be  discussed  to  the  extent 
practical.  In  addition,  the  meeting 
content  will  be  made  available  to  the 
public  following  the  meeting. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Allen  G.  Hansen, 

Project  Manager.  Project  Directorate  ni-3, 
Division  of  Reactor  Projects  III/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-29124  File  11-26-93;  8:45  am] 
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Uranium  Recovery  Field  Office 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  closure  of  the 

document  reading  room. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  informing  the  public  that 
the  Document  Reading  Room  located  at 
the  Uranium  Recovery  Field  Office  will 
be  closed  effective  June  1.  1994,  and 
that  document  availability  will  be 
limited  during  the  period  from  February 
1. 1994  through  May  31, 1994.  This 
action  is  necessary  to  facilitate  the 


timely  transfer  of  documents  from  the 
field  office  to  headquarters. 
ADDRESSES:  Questions  regarding  this 
notice  may  be  mailed  to  the  Licensing 
Assistant  at  the  Uranium  Recovery  Field 
Office,  with  a  copy  to  the  Director, 
Uranium  Recovery  Field  Office,  U.S. 
Nuclear  Regulatory  Commission.  P.O. 
Box  25325,  Denver,  Colorado,  80225. 
DATES:  The  Reading  Room  will  be 
closed  as  of  June  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramon  E.  Hall,  Director,  Uranium 
Recovery  Field  Office,  Region  IV,  U.S. 
Nuclear  Regulatory  Commission,  P.O. 
Box  25325,  Denver,  Colorado.  80225. 
Telephone:  (303)  231-5800. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  has 
established  a  closure  schedule  for  the 
Uranium  Recovery  Field  Office.  To 
facilitate  the  planned  closure  on  August 
1, 1994,  it  will  be  necessary  to  begin 
shipping  formal  docket  files  and 
reference  material  to  the  headquarters  of 
the  Nuclear  Regulatory  Commission  in 
February  1994.  As  a  result,  the 
availability  of  materials  will  be  hmited 
to  those  documents  still  available  in  the 
office,  and  not  in  the  process  of  being 
readied  for  shipment.  During  and 
following  the  transfer  of  the 
documentation  from  the  Uranium 
Recovery  Field  Office,  all 
documentation  will  continue  to  be 
available  at  the  Public  Document  Room 
of  the  Nuclear  Regulatory  Commission, 
located  at  2120  L  Street  NW., 
Washington,  DC  20037  (202)  634-3273. 
Individuals  should  contact  the 
Licensing  Assistant  at  the  Uranium 
Recovery  Field  Office  on  (303)  231- 
5800  before  visiting  the  reading  room  to 
ascertain  the  availability  of  desired 
documents  during  the  transition  period. 
As  of  June  1, 1994,  all  documentation 
will  have  been  transferred,  and  the 
document  reading  room  will  be  closed 
to  the  public. 

Dated  at  Denver,  Colorado,  on  the  17th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office, 
Nuclear  Regulatory  Commission. 
[FR  Doc.  93-29126  Filed  11-26-93;  8:45  ami 
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issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Enforcement,  has 
issued  a  decision  concerning  a  Petition 
filed  by  letter  dated  August  16, 1992 
submitted  by  Ernest  C.  Hadley  as 
counsel  for  Arnold  Gundersen 


(Petitioner).  The  Petition  and 
subsequent  correspondence  from  the 
Petitioner  requested:  (1)  Prompt  and 
decisive  enforcement  action  against 
Petitioner's  former  employer.  Nuclear 
Energy  Services  (NES)  for  procedural 
and  license  violations,  alleged 
harassment  of  Petitioner  and  alleged 
misstatements  made  to  NRC  inspectors; 
(2)  an  immediate  review  of  all  pending 
investigations  and  the  reasons  for  delay 
in  taking  enforcement  action  against 
NES;  (3)  action  to  protect  the  Petitioner 
from  alleged  continuing  harassment  by 
NES;  (4)  action  to  protect  the  Petitioner 
from  a  lawsuit  filed  by  NES;  (5) 
additional  action  against  NES,  including 
revocation  of  its  license;  (6)  a  response 
by  NRC  to  NES's  dispute  over  facts 
outlined  in  a  1992  NT^C  inspection 
report;  (7)  a  ruhng  by  NRC  that  a 
settlement  agreement  between  Petitioner 
and  NES  is  illegal  and  thus  null  and 
void;  (8)  discipline  of  an  NRC  employee 
for  alleged  intimidation  of  Petitioner's 
wife;  and  (9)  an  investigation  into  an 
alleged  "cozy  relationship"  between 
NRC  and  NES. 

The  Petition  is  granted  with  respect  to 
the  request  that  the  NRC  respond  to 
NES'  dispute  over  facts  outlined  in  a 
1992  NRC  inspection  report,  but  is 
denied  with  respect  to  the  other 
requests.  The  reasons  for  the  denial  are 
explained  in  the  "Director's  Decision 
under  10  CFR  2.206"  (DD-93-16)  which 
is  available  for  public  inspection  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.,  Washington,  DC 
20555. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decisions  within  that  time. 

Dated  at  Rockville,  Maryland  this  19th  of 
November  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 
Director,  Officer  of  Enforcement. 
[FR  Doc.  93-29125  Filed  11-26-93;  8:45  am) 
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[Docket  Nos.  50-269. 50-270,  anif  50-2S7] 

Duke  Power  Co.;  Consideration  of 
issuance  of  Amendments  to  Facility 
Operating  Licenses,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
ConunissioD  (the  Commission]  is 
ccnsijdering  issuance  of  an  emendinent 
to  Facility  Operating  License  Nos.  DPR- 
38.  DPR-47,  and  DPR-55  issued  to  Duke 
Poweir  Company  (the  licensee)  for 
operajtion  of  the  Oconee  Nuclear 
Station.  Units  1.  2,  and  3  located  in 
Oconee  County,  South  Carolina. 

The  proposed  amendments  would 
provide  an  interim  ecoeptance  criteria 
for  cdntrol  red  drop  time  on  Oconee 
Unit  }:  Specifically,  control  rod  Group 
1.  Ro^  8,  and  Group  2,  Rod  5,  would  be 
considered  operable  with  an  insertion 
time  ^f  lass  than  or  equal  to  3.00 
seconds  provided  that:  (1)  The  average 
insertion  lime  for  the  rematiiing  rods  in 
Group  1  and  the  average  insertion  time 
for  the  remaining  rods  in  Group  2  is  less 
than  or  equal  to  1.5  seconds,  and  (2)  the 
core  aversge  negative  reactivity 
insertion  rate  is  within  the  assiunptions 
of  the  safety  analysis.  The  acceptance 
criteria  would  apply  until  the  end  of  the 
curreet  fuel  cycle  for  Oconee  Unit  1. 
This  acceptance  criteria  for  rod  drop 
time  would  apply  for  the  two  rods, 
rathei*  than  the  existing  Technical 
Specification  4.7.1  limit  of  2.00  seconds 
from  the  fuUy  withdrawn  position  to  V« 
insertion. 

Before  issuance  of  the  proposed 
license  amendment,  the  Coinmission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Caaimission's  regulations  in  10  CFR 
50.92,  this  maans  that  operation  of  the 
faciliu'  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
signifjcant  inaease  In  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diferent  kind  of  accident  from 
any  acxadent  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whidb  is 
presented  below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acddect 
previously  evaluated: 


Eoch  accident  analysis  addressed  within 
the  Oconee  Final  Safety  Analysis  Report 
(FSAR)  has  been  examined  with  respect  to 
the  changes  proposed  within  this  amendment 
request  There  Is  no  significant  increase  In 
the  prolwbility  of  any  Design  Basis  Accident 
(DBA)  as  a  result  of  this  change,  nor  is  there 
a  significant  increase  In  the  consequences  of 
a  Dh.\  as  a  result  of  this  change,  since  the 
revised  test  acceptance  criteria  assure  the 
ability  of  the  control  rods  to  mitigate  design 
basis  accidents.  Specifically,  the  revised  test 
acceptance  criteria  asuure  that  the  negative 
reactivity  insertion  rate  is  within  the 
assiunptions  of  the  safety  analysis. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  acddect  from  any  accidei:t 
previously  evaluated: 

Acddent  analysis  associated  with  the  drop 
lime  of  control  rods  are  based  on  a  minimum 
negative  reactivity  insertion  rate  required  to 
prevent  and/or  mitigate  adverse  accident 
conditions.  Operation  of  ONS  [Oconee 
Nuclear  Station]  in  accordance  with  the 
revised  control  rod  drop  time  test  acceptance 
criteria  will  not  create  any  failure  modes  not 
bounded  by  previously  evaluated  scddents. 
Consequently,  this  change  will  not  create  the 
possibility  of  a  new  or  diSerent  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety: 

The  revised  control  red  drop  tiir»e  test 
acceptance  criteria  for  Unit  1  Cycle  15  assure 
that  the  negative  reactivity  insertion  rate 
assumed  in  the  acddenf  analysis  is  met 
Thus  existing  margins  of  safety  are  presrared. 
Therefore,  there  will  be  no  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  vrill  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 


publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infretjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Pubhcations 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
ttie  publication  date  and  page  number  cf 
this  Federal  Register  notice.  Written 
comments  may  also  bs  delivered  to 
room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
fi-om  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comrrients 
received  my  be  examined  at  the  NRC 
Public  Doamient  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  end 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  29, 1993,  the  hcensee 
may  file  «  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  License  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petilion  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  P*ractice  for 
Domestic  Licensing  Prtjceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Oconee  County  Library,  501  West  South 
Broad  Street,  WalhaDa,  South  CaroUna 
29691.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  vfith  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
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why  intervention  should  be  permitted 
with  partioUar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  hmited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews; 
Petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
nane,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  J.  Michael  McGarry.  HI.  Winston 
and  Strewn,  1200  17th  Street  NW., 
Washington,  DC  20036.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  November  11. 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555  and 
at  the  local  public  doomient  room 
located  at  the  Oconee  Coimty  Library, 


501  West  South  Broad  Street,  Walhalla, 
South  Carolina  29691. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
L.A.  Wiens, 

Project  Mar.ager,  Project  Directorate  11-3, 
Division  of  the  Reactor  Projects— 1/U,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-^9127  Filed  11-26-93;  8:45  am] 
BIUING  CODE  759<M>1-M 


[Docket  No.  40-6989] 

Envirocare  of  Utah,  Inc.;  Issuance  of 
Facility  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC),  has  issued 
Byproduct  Material  License  N.  SMC- 
1559  to  Envirocare  of  Utah,  Inc.  which 
authorizes  the  receipt,  storage,  and 
disposal  of  lie. (2)  byproduct  material 
(as  defined  in  section  lle.(2)  of  the 
Atomic  Energy  Act  of  1954.  as 
amended)  at  a  site  near  Clive.  Utah. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  Regulations  in  10  CFR 
chapter  I  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  hcense  was  published  in  the 
Federal  Register  on  January  25, 1991 
(56  FR  2659). 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  this  license  is 
encompassed  by  the  overall  evaluation 
described  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  byproduct  Material 
License  SCM-1559;  (2)  the 
Commission's  Final  Safety  Evaluation 
Report,  dated  June  18,  1993,  and 
Supplement  1;  (3)  the  License 
Application,  and  amendments  thereto; 
(4)  the  Environmental  Report,  and 
amendments  thereto;  and  (5)  the  Final 
Environmental  Statement  dated  August 
1993. 

These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  located  in  the  Gelman 
Building.  Lower  Level.  2120  L  Street. 
NW.,  Washington.  DC. 

Dated  at  Rockville.  Maryland  this  19th  day 
of  November  1993. 


Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29,  1993  /  Notices 


For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Acting  Chief,  Uranium  Recovery  Branch. 
Division  of  Low-Level  Waste  Management  and 
Decommissioning.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  93-29128  Filed  11-26-93;  8:45  am) 
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Portland  General  Electric  Co.  et  al. 
Trojan  Nuclear  Plant;  Exemption 

[Docket  No.  50-344] 

I 

The  Portland  General  Electric 
Company,  et  al.,  (PGE  or  the  Ucensee). 
is  the  holder  of  Facility  Operating 
(Possession  Only)  License  No.  NP-1. 
which  authorizes  possession  and 
maintenance  of  the  Trojan  Nuclear  Plant 
(Trojan  or  the  plant).  The  license 
provides,  among  other  things,  that  the 
plant  is  subject  to  all  rules,  regulations, 
and  orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  plant  is  a  permanently  shut  down 
light  water  reactor,  currently  in  the 
process  of  being  decommissioned,  and 
is  located  in  Columbia  County,  Oregon, 
on  the  Columbia  River. 

n 

The  Trojan  Nuclear  Plant 
permanently  ceased  power  operations  in 
November  1992,  fuel  was  removed  from 
the  reactor  and  placed  into  the  spent 
fuel  pool,  and  detailed  plans  to 
decommission  the  facihty  were 
developed.  The  Ucense  was  modified  to 
a  possession  only  status  on  May  5, 1993. 
This  license  prohibits  operation  of  the 
reactor.  On  March  24, 1993,  the  NRC 
staff  issued  a  confirmatory  order  that 
prohibits  movement  of  nuclear  fuel  into 
the  reactor  building  without  prior 
WTitten  NRC  approval.  As  the  Trojan 
Nuclear  Plant  is  permanently  shut  down 
and  defueled.  the  NRC  is  granting  an 
exemptibn  from  the  requirements  of  10 
CFR  50.120  which  are  applicable  to 
plants  licensed  to  operate.  This  rule 
states  the  following: 

*  *  *  Bach  nuclear  power  plant  licensee, 
by  November  22, 1993,  shall  establish, 
implement,  and  maintain  a  training  program 
derived  from  systems  approach  to  training  as 
defined  in  10  CFR  55.4. 

This  exemption  will  relieve  the 
licensee  from  all  training  program 
requirements  of  10  CFR  50.120. 
However,  it  does  not  relieve  the  licensee 
fi-om  previous  requirements  or 
commitments  to  train  and  quaUfy 
facihty  personnel  to  maintain  the  plant 
in  a  non-operating  defueled  condition. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 


which,  pursuant  to  10  CFR  50.12(a).  are 
(1)  authorized  by  law.  will  not  present 
an  undue  risk  to  the  pubUc  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
where  special  circumstances  are  present 
when  inter  alia,  application  of  the 
regulation  in  the  particular 
circiunstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule,  or  that  comphance 
would  result  in  undue  hardship  or  costs 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted  or  those  inoured  by  others 
similarly  situated. 

The  purpose  of  10  CFR  50.120  is  to 
ensure  that  civilian  nuclear  power  plant 
operating  personnel  are  trained  and 
qualified  to  safely  operate  and  maintain 
the  facihty. 

rv 

The  Ucensee  in  its  letters  dated 
August  10,  October  14.  and  October  21, 
1993,  addressed  the  special 
circumstances  related  to  why  an 
exemption  should  be  granted  to  the 
requirement  that  the  Trojan  training 
programs  comply  with  10  CFR  50.120. 
The  reactor  has  been  defueled  and  the 
fuel  removed  to  the  spent  fuel  pool.  The 
reactor  cannot  be  returned  to  operation 
because  the  hcensee  is  prohibited  from 
operating  the  facihty  under  the  current 
possession  only  license.  The  Ucensee 
has  stated  that  the  training  requirements 
necessary  to  assure  adequate  protection 
of  the  pubUc  health  and  safety  in  a 
permanently  shutdown  and  defueled 
faciUty  are  significantly  less  than  the 
training  requirements  necessary  to 
assure  the  pubUc  health  and  safety  at  an 
operating  faciUty  as  required  by  10  CFR 
50.120. 

In  a  letter  dated  October  21, 1993,  the 
Ucensee  stated  that,  in  Ueu  of  meeting 
10  CFR  50.120,  Trojan  Technical 
Specification  6.3.1.  shall  be  met,  which 
requires  that  each  member  of  the  faciUty 
staff  shall  meet  or  exceed  the  minimum 
quaUfications  of  ANSI  N18. 1-1971  for 
comparable  positions  to  those  Usted  in 
10  CFR  50.120.  except  for  the  Radiation 
Protection  Manager  who  shall  meet  or 
exceed  the  quaUfications  of  Regulatory 
Guide  1.8.  Rev.  2.  April  1987.  The 
Ucensee  training  programs  for  the 
personnel  categories  comparable  to 
those  required  by  10  CFR  50.120  shall 
be  as  follows: 

Non-Licensed  Operators 

In  Ueu  of  non-Ucensed  operators, 
certified  fuel  handlers  shall  be  trained 
in  accordance  with  the  April  27. 1993 
NRC-approved  certified  fuel  handler 
(CFH)  training  program.  This  program 


provides  both  initial  and  continuing 
training  appropriate  to  the  handling, 
storage,  and  cooling  of 

Radiation  Protection  and  Chemistry 
Technician 

RadiaUon  protection  and  chemistry 
technicians  shaU  have  combined  duties 
for  individuals  who  were  qualified  in 
both  chemistry  and  radiation  protection. 
The  radiation  protection  (RP)  technician 
training  consists  of  administrative, 
fundamentals,  personnel  monitoring, 
instruments,  exposure  control, 
respiratory  protection,  plant  systems, 
radioactive  materials,  and  on  the  job 
training.  The  Chem/RP  technician 
program  contains  the  RP  training 
program  plus  additional  topics  in  the 
area  of  chemistry,  spectroscopy, 
chromatography,  and  sewage  treatment. 
The  training  program  for  both  groups  is 
being  implemented  by  a  chemistry  and 
radiation  protection  department 
individual. 

Engineering  Support 

The  Ucensee  stated  that  engineering 
support  personnel  ciurently  receive 
training  on  an  as-needed  basis,  in  10 
CFR  50.59,  accident  analysis,  systems, 
technical  specifications,  and  procedure 
technical  reviewer. 

The  Ucensee  maintains  that  with  all  of 
the  Trojan  spent  fuel  stored  in  the  spent 
fuel  pool,  the  principal  tasks  and 
activities  performed  on  the  site  are  those 
necessary  to  monitor  and  maintain  the 
spent  fuel  pool  and  associated  support 
equipment,  and  that  the  tasks  and 
activities  associated  with  maintaining 
the  fuel  are  relatively  simple  compared 
to  the  tasks  and  actixities  required  to 
maintain  an  operating  nuclear  power 
plant.  For  all  categories  of  training 
described  above,  the  Ucense  indicates 
that  its  training  commitments  provide 
the  protection  necessary  to  ensure 
pubUc  health  and  safety  given  the 
current  shutdown  and  defueled  status  of 
the  faciUty.  Therefore,  the  Ucensee 
maintains  that  requiring  Trojan  to 
comply  with  the  literal  training 
requirements  specified  in  10  CFR  50  120 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

Furtner.  tne  licensee  has  also  stated 
that  comphance  with  the  requirements 
of  10  CFR  50.120  would  present  an 
undue  financial  and  administrative 
hardship.  Because  the  plant  is 
permanently  shut  down,  the  Ucensee  is 
dedicating  its  resources  to  safely 
decommissioning  the  plant  once  the 
NRC  approves  the  decommissioning 
plan.  The  licensee  no  longer  has 
instructors  to  maintain  a  systems 
approach  to  training  (SAT)  program,  as 
defined  in  10  CFR  55.4.  The  Ucensee 
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states  that  to  require  it  to  comply  fully 
with  the  reqvurements  of  the  SAT 
process  would  result  in  extreme 
hardship.  Further,  the  licensee  contends 
that  the  regulation  was  established  for 
power  operation  conditions  because 
such  conditions  could  result  in  the 
potential  for  an  accident  with 
significant  offsite  consequences.  Since 
there  now  is  no  credible  event  at  Trojan 
that  could  resuh  in  exceeding  the  dose 
limits  of  10  CFR  Part  100.  req\iiring 
Trojan  to  comply  with  the  training 
requirements  specified  in  10  CTR  50.120 
would  not  materially  contribute  to 
increasing  public  health  and  safety. 

V 

The  NRC  staff  reviewed  and  agrees 
with  the  licensee  analysis  described 
above.  In  addition,  the  NRC  has 
previously  analyzed  the  limiting  design 
basis  accident  for  Trojan  in  this 
permanently  shut  down  condition;  a 
fuel  handling  accident  in  the  spent  fuel 
pool.  The  results  of  this  analysis 
indicated  that  if  a  fuel  handling 
accident  were  to  occur  at  Trojan,  the 
resulting  offisite  dose  to  the  maximally 
exposed  individual  would  be 
significantly  less  than  the  U.S. 
Environmental  Protection  Agency 
Protective  Action  Guidelines.  The  staff 
has  also  determined  that  the  tasks  that 
remain  to  be  performed  by  the  Trojan 
plant  staff  are  fewer  in  number  and 
significantly  less  complicated  than  the 
tasks  performed  by  the  staff  of  an 
operating  nuclear  plant.  Thus,  the  NRC 
staff  concludes  the  licensee  justification 
for  exemption  is  reasonable  based  on  (1) 
the  significantly  reduced  risk  to  the 
public  health  and  safety  due  to  Trojan 
being  permanently  shut  down,  and  (2) 
the  reduced  number  and  complexity  of 
tasks  to  be  performed  by  the  Trojan  site 
staff. 

VI 

Based  on  the  analyses  presented  in 
Sections  IV  and  V  above,  the  staff 
concludes  that  sufficient  bases  exist  for 
approval  of  this  exemption.  The  staff 
finds  that  the  special  circumstance 
present  satisfies  the  requirement  of  10 
CFR  50.12{aK2)(ii)  in  that  requiring 
compliance  with  10  CFR  50.120  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  where  training  will 
be  provided  commensurate  with 
permanently  shut  down  and  defueled 
condition  of  the  facility. 

VII 

Based  on  the  above  evaluation,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12{aHl),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 


heahh  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

Accordingly,  the  Commission,  hereby 
grants  an  exemption  to  10  CFR  50.120 
This  exemption  does  not  relieve  the 
licensee  of  any  other  training 
requirements  or  commitments  which 
they  have  made  to  the  NRC,  including 
those  set  out  above. 

Piirsuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FTl  61106, 
dated  November  19, 1993). 

This  exemption  is  effective  on 
November  22. 1993,  the  implementation 
date  of  the  rule. 

Dated  at  Rockville,  Maryland  tliis  19th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Operating  Reactor 
Support  Office  of  Nudear  Reactor  Regulation. 
(PR  Doc  93-29129  Filed  ll-2e-93;  8:45  am] 
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Southern  California  Edfson  Co.,  San 
Onofre  Nudear  Generating  Station, 
Unit1;Enmption 

[Docket  No.  50-206] 

I 

The  Southern  California  Edison 
Company  (the  licensee),  is  the  holder  of 
Facility  Operating  (Possession  Only) 
License  No.  DPR-13  which  authorizes 
possession  and  maintenance  of  the  San 
Onofre  Nuclear  Generating  Station,  Unit 
1  (SONGS  1  or  the  plant).  The  license 
provides,  among  other  things,  that  the 
plant  is  subject  to  all  rules,  regulations, 
and  orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  plant  is  a  permanently  shutdown 
light  vi'ater  reactor,  currently  in  the 
process  of  being  decommissioned,  and 
is  located  at  the  site  of  the  licensee  in 
San  Clemente,  California. 

U 

The  San  Onofi^  Nuclear  Generating 
Station.  Unit  1  permanently  ceased 
power  operations  in  November  1992. 
Future  operation  of  SONGS  1  is 
prohibited  by  License  Amendment  No. 
150.  dated  October  23. 1992.  which 
amended  the  Facility  Operating  License 
No.  DPR-13  to  remove  the  operating 
authority  of  the  licensee  and  allows  the 
licensee  to  possess  but  not  operate 
SONGS  1.  This  license  amendment 
became  effective  as  of  the  date  the 
licensee  provided  certification  that 
operation  of  the  reactor  has  been 
permanently  terminated  and  all  spedal 
nuclear  material,  such  as  reactor  fuel. 


has  been  permanently  removed  from  the 
reactor  and  stored  in  the  spent  fuel  pool. 
The  licensee  completed  removed  of  the 
fuel  from  the  reactor  to  the  spent  fuel 
pool  on  March  6, 1993.  and  provided 
the  required  certification  on  March  9. 
1993.  As  SONGS  1  is  permanently  shut 
down  and  defueled,  the  NRC  on  its  own 
initiative,  is  granting  an  exemption  from 
the  requirements  of  10  CFR  50.120 
which  are  applicable  to  plants  licensed 
to  operate.  This  rule  states  the 
following: 

•  *  •  Each  nuclear  power  plant  licensee, 
by  November  22, 1993,  shall  establish, 
implement,  and  maintain  ■  training  program 
derived  from  a  systems  approach  to  framing 
as  defmeJ  in  10  CFR  55.4. 

This  exemption  will  relieve  the 
licensee  from  the  training  program . 
requirements  of  10  CFR  50.120.  except 
for  certified  non-licensed  operators. 
However,  it  does  not  relieve  the  hcensee 
fi'om  previous  requirements  or 
commitments  to  train  and  qualify 
facility  personnel  to  maintain  the  plant 
in  a  non-operating  defueled  condition. 

Ill 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50,12(a),  are 
(1)  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances. 

Section  50.12(a)(2)(ii)  of  10  CFR  Part 
50  prondes  that  special  circumstances 
exist  when  application  of  the 
regulations  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underl3ring 
purpose  of  the  rule. 

The  purpose  of  10  CFR  50.120  is  to 
ensure  that  civilian  nuclear  power  plant 
operating  personnel  are  trained  and 
qualified  to  safely  operate  and  maintain 
the  facility  commensurate  with  the 
safety  status  of  the  facility. 

IV 

The  licensee  in  its  letter  dated  August 
2, 1993,  addressed  the  special 
circumstances  related  to  why  an 
exemption  should  be  granted  to  the 
requirement  that  the  SONGS  1  training 
programs  comply  with  10  CFR  50.120. 
The  reactor  has  been  defueled  and  the 
fuel  removed  fi-om  the  containment  to 
the  spent  fuel  pool.  The  reactor  cannot 
be  returned  to  operation  because  of 
License  Amendment  No.  150,  which 
prohibits  operation  of  SONGS  1. 

The  hcensee  has  stated  that  it  believes 
that  10  CFR  50.120  was  intended  to 
apply  primarily  to  operational  plants.  In 
publishing  the  regulation  (58  FR  21904). 
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the  NRC  stated  that  "If  pennanent 
changes  in  the  condition  of  the  plant 
(i.e.,  decommissioning  or  Possession 
Only  License)  make  some  or  all  existing 
training  programs  unnecessary,  the 
hcensee  would  obtain  relief  from  these 
requirements  by  applying  for  an 
exemption  eliminating  or  modifying  the 
affected  programs."  Further,  the 
licensee  stated  that  since  the  regulation 
was  intended  primarily  for  operational 
plants,  and  since  a  systems  approach  to 
training  (SAT)  program,  as  defined  in  10 
CFR  55.4.  is  not  needed  for  SONGS  1 
plant  personnel.  appUcation  of  10  CFR 
50.120  to  SONGS  1  would  not  serve  the 
underlying  purpose  of  the  regulation. 
The  current  SONGS  1  training  programs 
for  the  personnel  categories  required  by 
10  CFR  50.120  is  as  follows: 

Non-Licensed  Operators 

Training  for  certified  fuel  handlers 
(certified  non-licensed  operators),  will 
continue  to  be  in  accordance  with  the 
May  27, 1993.  NRC-approved  certified 
fuel  handler  training  program.  The 
licensee  can  make  dbanges  to  this 
approved  training  under  the  provisions 
of  10  CFR  50.59  based  on  continued 
program  conformance  to  10  CFR  50.120. 

Training  for  non-certified  operators 
consists  of  training  and  quaUfication  to 
monitor  and  manipulate  plant 
equipment. 

Shift  Supervisor 

The  SONGS  1  shift  supervisors  are 
certified  fuel  handlers  who  are 
accountable  for  safe  and  efficient  plant 
operation  in  the  permanently  defueled 
mode,  as  SONGS  1  will  no  longer 
operate.  Shift  supervisors,  as  certified 
fuel  handlers,  receive  training  in 
accordance  with  the  May  27. 1993. 
NRC-approved  certified  fuel  handler 
training  program,  discussed  above. 

Shift  Technical  Advisor  (ST A) 

There  a^e  no  longer  any  STA 
positions  at  SONGS  1  based  on  License 
Amendment  No.  154,  dated  May  27, 
1993. 

Instrumentation  and  Control,  Electrical, 
and  Mechanical  Maintenance 

The  licensee  stated  that  at  SONGS  1 
Instrument  and  Control  Technicians, 
and  Electrical  and  Mechanical 
Maintenance  personnel  perform  the 
types  of  functions  which  are  typical  of 
these  positions  at  an  operational  plant, 
such  as  calibration,  and  preventative 
and  corrective  maintenance  of  plant 
equipment.  However,  the  number  of 
systems  and  components  involved  is  far 
less  than  at  an  operational  plant  and  the 
maintenance  personnel  need  not  be 
familiar  with  as  many  different  types  of 


equipment.  The  plant  equipment  which 
remains  functional  is  not  technically 
sophisticated  and  the  skills  required  for 
maintenance  are  less  complex.  Further, 
the  hcensee  states  that  these  individuals 
will  be  subject  to  the  training 
requirements  of  10  CFR  50.120  for  the 
remaining  two  operating  imits  onsite, 
although  not  for  SONGS  1. 

Radiation  Protection  Technician 

The  licensee  states  that  radiological 
protection  personnel  functions  at 
SONGS  1  are  much  less  likely  to  involve 
activities  capable  of  producing 
substantial  personnel  exposures  than  at 
an  operational  plant,  since  many  of 
these  activities  have  been  ehminated. 
There  will  be  no  movement  of  irradiated 
fuel  into  or  out  of  containment. 
Containment  entries  while  the  plant  is 
at  power  and  the  attendant  neutron 
exposures  have  been  ehminated.  There 
are  no  plans  for  work  in  high  radiation, 
contamination,  or  airborne  areas,  or  in 
harsh  environments  such  as  steam 
generator  primary  side  entries.  The 
radiation  levels  of  radioactive  waste  will 
be  lower.  Thus,  the  potential  for 
personnel  overexposure  is  much  less  at 
SONGS  1  than  at  an  operational  plant. 
Further,  the  licensee  states  that  these 
individuals  will  be  subject  to  the 
training  requirements  of  10  CFR  50.120 
for  the  remaining  two  operating  units 
onsite,  but  not  for  SONGS  1. 

Chemistry  Technician 

The  licensee  states  that  the  quantity  of 
samples  and  types  of  analyses  required 
of  chemistry  technicians  at  SONGS  1  are 
much  less  than  at  an  operational  plant. 
The  only  chemistry  concerns  are  the 
quality  of  the  spent  ftiel  pool  water  and 
analyses  of  potential  release  pathways. 
Analyses  of  primary  coolant,  steam 
generator,  and  condensate  water  are  not 
needed,  and  water  quality  is  not  as 
critical  for  the  spent  fuel  as  it  was  for 
these  other  systems  and  components. 
Further,  the  licensee  states  that  these 
individuals  will  be  subject  to  the 
training  requirements  of  10  CFR  50.120 
for  the  remaining  two  operating  imits 
onsite,  but  not  for  SONGS  1. 

Engineering  Support 

The  licensee  states  that  a  much  lower 
level  of  engineering  support  is  needed  at 
SONGS  1  than  at  an  operational  plant, 
and  the  support  required  is  generally 
less  technically  sophisticated.  There  are 
far  fewer  systems  which  must  be  kept 
functional,  and  those  which  are 
functional  are  not  technically  complex. 
In  particular,  there  are  far  fewer  safety- 
related  systems,  and  engineering 
support  personnel  knowledge  of  codes 
and  standards,  such  as  ASME  Code, 


need  not  be  as  extensive.  There  are  no 
significant  modifications  or  major 
component  overhauls  planned  which 
would  impose  a  large  complex  work 
load  on  engineering  support  personnel. 
Further,  the  licensee  states  that  these 
individuals  will  be  subject  to  the 
training  requirements  of  10  CFR  50.120 
for  two  operating  units  onsite,  but  not 
for  SONGS  1. 

Thus,  for  all  categories  of  training 
described  above,  the  hcensee  indicates 
that  the  existing  training  requirements 
and  commitments  provide  the 
protection  necessary  to  ensure  public 
health  and  safety  given  the  ciurent 
shutdown  and  defueled  status  of  the 
facihty.  Although  SONGS  1  personnel 
are  subject  to  the  SAT-based  training 
program  for  the  onsite  operating  Units  2 
and  3.  when  applied  to  Unit  1,  such 
training  does  not  fully  comply  with  10 
CFR  50.120  since  it  was  not  formally 
developed  considering  all  possible  job 
tasks  remaining  at  Unit  1.  With  all  of  the 
SONGS  1  spent  fuel  stored  in  the  spent 
fuel  pool,  the  principal  tasks  and 
activities  performed  on  the  site  are  those 
necessary  to  monitor  and  maintain  the 
spent  fuel  pool  and  associated  support 
equipment.  The  tasks  and  activities 
associated  with  maintaining  the  fuel  are 
relatively  simple  compared  to  the  tasks 
and  activities  required  to  maintain  an 
operating  nuclear  power  plant, 
"riierefore,  requiring  SONGS  1  to 
comply  with  the  literal  training 
requirements  specified  in  10  CFR  50.120 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

The  licensee  states  that  to  require  it  to 
comply  fully  with  the  requirements  of 
the  10  CFR  50.120  would  not  serve  the 
underlying  purpose  of  the  regulation. 
The  hcensee  contends  that  the 
regulation  was  estabUshed  for  power 
operation  conditions  because  such 
conditions  could  result  in  the  potential 
for  an  accident  with  significant  offsite 
consequences.  Since  there  now  is  no 
credible  event  at  SONGS  1  that  could 
resuh  in  exceeding  the  dose  fimits  of  ]0 
CFR  Part  100,  traditional  non-SAT 
training  is  adequate  for  the  personnel 
listed  in  10  CFR  50.120  at  SONGS  1. 


The  NRC  staff  reviewed  and  agrees 
with  the  hcensee  analysis  described 
above.  In  addition,  the  NRC  has 
previously  reviewed  the  hmiting  design 
basis  accident  for  SONGS  1  in  this 
permanently  shutdown  condition.  This 
design  basis  accident  is  the  fuel 
handhng  accident.  The  results  of  this 
analysis,  presented  in  Chapter  15.17  of 
the  Updated  Final  Safety  Analysis 
Report,  indicated  that  if  a  fuel  handling 
accident  were  to  occur  at  SONGS  1, 


62694  Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Notices 


while  the  facility  was  still  licensed  to 
operate,  the  consequences  would  be  less 
than  the  criteria  provided  in  10  CFR 
part  100.  The  licensee  in  its  letter  dated 
November  5, 1993,  requesting  approval 
to  remove  SONGS  1  from  the  site  offeite 
emergency  plan,  provided  the  results  of 
a  fuel  handling  accident  based  on 
current  plant  conditions.  The  results  of 
this  new  analysis  are  a  two-hour  dose  to 
the  thyroid  of  0.5  mrem  and  a  two-hour 
whole  body  dose  of  1.3  mrem,  at  the 
exclusive  area  boundary.  Thus,  the 
consequences  of  the  hmiting  design 
basis  accident  for  the  SONGS  1  facility 
are  significantly  less  than  10  CFR  part 
100,  and  significantly  less  than  the  EPA 
protective  action  guidelines  of  1  to  5 
rem.  The  staff  has  also  determineid  that 
the  tasks  that  remain  to  be  performed  by 
the  SONGS  1  plant  staff  are  fewer  in 
number  and  significantly  less 
complicated  than  the  tasks  performed 
by  the  staff  of  an  operating  nuclear 
plant.  Thus,  the  NRG  staff  concludes 
that  an  exemption  is  reasonable  based 
on  (1)  the  significantly  reduced  risk  to 
the  public  health  and  safety  due  to 
SONGS  1  being  permanently  shut  down, 
and  (2)  the  reduced  number  and 
complexity  of  tasks  to  be  performed  by 
the  SONGS  1  site  staff. 

VI 

Based  on  the  analyses  presented  in 
Section  IV  and  V  above,  5ie  staff 
concludes  that  sufficient  bases  exist  for 
approval  of  this  exemption.  In  addition, 
the  staff  finds  that  the  special 
circumstances  present  satisfies  the 
requirement  of  10  CFR  50.12{a)(2)(ii)  in 
that  requiring  compliance  with  10  CFR 
50.120  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule  where 
training  will  be  provided  commensurate 
with  permanently  shutdown  and 
defueled  condition  of  the  facility. 

vn 

Based  on  the  above  evaluation,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

Accordingly,  the  Commission,  on  its 
own  motion,  hereby  grants  an 
exemption  to  10  CFR  50.120  for  training 
programs  mandated  by  10  CFR  50.120. 
except  for  certified  non-hcensed 
operator  training.  This  exemption  does 
not  relieve  the  licensee  of  any  training 
requirements  or  commitments  which 
they  have  made  to  the  NRG,  including 
those  set  out  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 


a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  61106. 
dated  November  19. 1993). 

This  exemption  is  effective  on 
November  22. 1993.  the  implementation 
date  of  the  rule. 

Dated  at  RxxJtville,  Maryland,  this  lath  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Griines, 

Director.  Division  of  Operating  Reactor 
Support,  Office  of  the  Nuclear  Reactor 
Regulation. 

(FR  Doc.  93-29130  Filed  11-26-93;  8:45  am) 
BIUJNG  COOe  75WM1-M 


[Docket  No.  50-29] 

Yankee  Atomic  Electric  Ca  (Yankee 
Nuclear  Power  SUtion);  Exemption 

I 

The  Yankee  Atomic  Electric  Company 
(YAEC  or  the  licensee),  is  the  holder  of 
Possession  Only  License  No.  DPR-3 
which  authorizes  possession  and 
maintenance  of  the  Yankee  Nuclear 
Power  Station  (YNPS  or  plant).  The 
license  provides,  among  other  things, 
that  the  plant  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facihty  is  a  {>ennanently 
shutdown  pressurized  water  reactor, 
currently  in  the  process  of  being 
prepared  for  decommissioning,  and  is 
located  at  the  licensee  site  in  Franklin 
County,  Massachusetts. 

U 

The  licensee,  by  letter  dated  February 
27, 1992,  informed  the  NRC  that  YAEC 
had  permanently  ceased  power 
operations,  removed  the  fuel  from  the 
reactor  to  the  fuel  pool  and  begun  to 
develop  detailed  plans  to  decommission 
the  facility.  The  NRC.  in  a  license 
amendment  dated  August  5, 1992, 
modified  License  No.  DPR-3  to  a 
Possession  Only  License  (POL).  The 
license  is  conditioned  so  that  YAEC  is 
not  authorized  to  operate  the  reactor 
and  fuel  may  not  be  placed  in  the 
reactor  vessel,  thus  formaUzing  the 
hcensee  commitment  to  permanently 
cease  power  operations. 

By  letter  dated  July  28, 1993,  the 
licensee  justified  a  partial  exemption 
from  the  requirements  of  10  CFR  50.120 
related  only  to  the  training  program 
establishment,  implementation,  and 
maintenance  requirements  for  the 
category  of  perstmnel  identified  as  the 
Shift  Technical  Advisor  (STA).  The 
purpose  of  the  rule  is  stated  as  follows: 

•  •  •  Each  nuclear  power  plant  licensee,  by 
November  22, 1993,  shall  establish, 
implement,  and  maintain  a  training  program 


derived  from  a  systems  approach  to  training 
as  defined  in  10  CFR  55.4. 

m 

The  YAEC  justification  for  the 
exemption  is  that  the  NRC  eliminated 
the  STA  position  in  License 
Amendment  No.  141.  dated  July  22, 
1992.  The  staff  eliminated  this  positio^i 
when  the  plant  was  placed  in  a 
permanently  defueled  status  and  the 
STA  became  xmnecessary.  This 
exemption  would  relieve  the  licensee 
from  the  STA  training  program 
requirements  of  10  CFR  50.120  which 
would  otherwise  have  to  be 
implemented  by  November  22, 1993. 
However,  it  does  not  relieve  the  licensee 
from  training  other  categories  of 
personnel  defined  in  the  rule,  existing 
requirements  of  the  POL  or  other 
•  existing  commitments  to  train  and 
qualify  facility  personnel. 

The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  The 
Commission  is  granting  this  exemption 
on  its  own  motion  as  permitted  by  10 
CFR  50.12(a).  The  special  circumstances 
that  we  find  appropriate  are  those  in  10 
CFR  50.12(a)(2)(ii)— "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  .  .  ." 
The  purpose  of  10  CFR  50.120  is  to 
ensure  that  civilian  nuclear  power  plant 
operating  personnel  are  trained  and 
qualified  to  safely  operate  and  maintain 
the  facility  commensurate  wdth  the 
safety  status  of  the  facility.  Since  the 
conditions  at  this  permanently 
shutdovm  and  defueled  reactor  do  not 
require  the  presence  of  a  shift  technical 
advisor.  STA  training  is  not  required  to 
serve  the  underlying  purpose  of  the 
rule. 

IV 

Tlie  staff  concludes,  based  on  Section 
III  above,  that  sufficient  bases  exist  for 
our  approval  of  the  exemption  request. 
In  addition,  the  staff  finds  that  there  is 
an  appropriate  special  circumstance  that 
satisfies  Uie  requirements  of  10  CFR 
50.12. 


Based  on  the  above  evaluation,  the 
Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  to  the  portions  of 
10  CFR  50.120  that  apply  to  the 
establishment,  implementation,  and 
maintenance  of  training  programs  for 
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the  category  of  personnel  identified  as 
the  Shift  Technical  Advisor.  The 
exemption  will  become  effective  on  the 
implementation  date  of  the  rule. 
November  22, 1993.  This  exemption 
does  not  reUeve  the  licensee  of  any 
other  training  requirements  for  other 
categories  of  personnel  defined  in  the 
rule,  existing  requirements  of  the  POL 
or  other  existing  commitments  to  train 
and  qualify  facilitypersonnel. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
any  effect  on  the  quality  of  the  human 
environment  (58  FR  61108,  dated 
November  19. 1993). 

This  exemption  is  effective  as  noted 
above. 

Dated  at  Rock\'iIle,  Maryland,  this  19th  day 
of  November  1993. 

Fa--  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Operating  Reactor 
Support,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Ddc.  93-29131  Filed  11-26-93;  8:45  amj 

BILLBM  CODE  75S^-01-W 


[Dockst  No.  50-029] 

Yankee  Atomic  Electric  Co.  (Yankee 
Nuclear  Povver  Station);  Exemption 

I      I 

The  Yankee  Atomic  Electric  Company 
(YAEC  or  the  licensee),  is  the  holder  of 
Possession  Only  License  No.  DPR-3 
which  authorizes  possession  and 
maintenance  of  the  Yankee  Nuclear 
Power  Station  (YNTS  or  plant).  The 
license  provides,  among  other  things, 
that  the  plant  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  is  a  permanently 
shutdown  pressurized  water  reactor, 
currdntly  in  the  process  of  being 
prepared  for  decommissioning,  and  is 
located  at  the  licensee  site  in  Franklin 
County,  Massachusetts. 

II 

The  licensee,  by  letter  dated  February 
27, 1992,  informed  the  NRC  that  YAEC 
had  permanently  ceased  power 
operations,  removed  the  fuel  fi-om  the 
reactor  to  the  fuel  pool  and  begun  to 
develop  detailed  plans  to  decommission 
the  facility.  The  reactor  was  actually 
shut  down  in  early  October  1991;  thus, 
the  fuel  has  imdergone  over  two  years 
of  decay.  The  NRC  in  a  license 
amendment  dated  August  5, 1992. 
modified  License  No.  DPR-3  to  a 
Possession  Only  License  (POL).  The 
license  is  conditioned  so  that  YAEC  is 
not  authorized  to  operate  the  reactor 


and  fuel  may  not  be  placed  in  the 
reactor  vessel,  thus  formalizing  the 
YAEC  commitment  to  permanently 
cease  power  operations. 

By  letter  dated  September  24, 1993. 
the  hcensee  requested  an  exemption 
from  10  CFR  50.54(y)  which  states  that, 
as  a  minimum,  a  licensed  senior 
operator  may  approve  any  emergency 
action  that  departs  fi-om  either  a  license 
condition  or  technical  specification 
when  permitted  by  10  CFR  50.54(x),  The 
licensee  requests  that  the  certified  fuel 
handlers  (CFH).  a  position  analogous  to 
that  of  the  10  CFR  part  55  senior 
licensed  operators,  be  granted  the 
authority  provided  in  10  CFR  50.54(y). 
The  September  24. 1993,  request  is  the 
action  being  considered  herein. 

m 

The  YAEC  bases  for  the  exemption 
request  are  that  the  reactor  has  been 
defueled,  the  fuel  placed  in  the  spent 
fuel  storage  pool  and  that  the  reactor 
cannot  be  returned  to  operation.  The 
NRC  staff  in  a  letter  dated  June  16, 1992, 
approved  the  CFH  programs  at  Yankee 
and  stated,  "We  find  that  these 
programs  provide  the  required  level  of 
training  and  certification  that  is 
consistent  with  the  permanently 
shutdovra  and  defueled  condition  of  the 
plant."  In  a  license  amendment  dated 
July  22. 1992,  the  NRC  eUminated  the 
licensed  operator  programs  at  the  plant 
and  replaced  them  vrith  the  CFH 
programs. 

The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  In  the 
licensee  letter  of  September  24, 1993, 
these  special  circumstances  were 
addressed  as  follows: 

10  CFR  50.12(a)(2){ii)— "ApplicaUon 
of  the  regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule." 

Licensee  response:  "Although  it  is  highly 
unlikely  that  enoergency  actions  as  described 
by  10  CFR  50,54{x)  wUl  ever  be  needed  given 
the  permanently  defueled  condition  of  YNPS, 
it  is  important  that  the  appropriate  licensee 
personnel  have  the  authority  to  take 
emergency  actions  if  needed.  Because  the 
certified  fiiel  handler  position  for  a 
permanently  defueled  facility  is  analogous  to 
a  licensed  senior  operator  for  an  operating 
facility,  the  underlying  purpose  of  10  CFR 
50.54(y)  would  not  be  served  imless  certified 
fuel  handlers  are  authorized  to  fulfill  the 
requirements  of  10  CFR  50.54(xj." 

IV 

The  staff,  based  on  our  letter  of  June 
16, 1992,  the  license  amendment  of  July 
22, 1992,  and  review  of  the  licensee 
letter  of  September  24. 1993,  concludes 
that  sufficient  bases  exist  for  our 


approval  of  the  exemption  request.  In 
addition,  the  staff  finds  that  there  are 
special  circumstances  presented  that 
satisfy  the  requirements  of  10  CFR 
50.12(a)(2)(ii). 


Based  on  sections  ID  and  FV,  above, 
the  Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
any  effect  on  the  quality  of  the  human 
environment  (58  FR  61107,  dated 
November  19, 1993). 

Accordingly,  the  Commission  hereby 
grants  the  requested  exemption  to  10 
CFR  50.54(y).  The  exemption  is  effective 
immediately. 

Dated  at  Rockville,  Maryland  this  19th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  of  Operating  Reactor 
Support,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  93-29132  Filed  11-26-93;  8:45  am) 

BILLING  CODE  7SM)-01-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  to  Review  DOE  Task  Force 
Studies,  Top-Level  System  Studies,  the 
Multipurpose  Container  Concept,  and 
Performance  Assessment— January 
11-12,1994 

Pursuant  to  it's  authority  under 
section  5051  of  the  Nuclear  Waste 
Policy  Amendments  Act  of  1987  (Pub. 
L.  100-203),  the  Nuclear  Waste 
Technical  Review  Board  wrill  hold  its 
winter  meeting  January  11-12, 1994,  in 
Arlington,  Virginia.  The  meeting,  which 
is  open  to  the  public,  will  be  held  at  the 
Doubletree  Hotel  National  Airport,  300 
Army  Navy  Drive,  Arlington,  Virginia 
22202;  telephone  (703)  892-4100,  fax 
(703) 521-0286. 

The  major  topics  of  the  two-day 
meeting  will  include  a  review  of  two 
recent  Department  of  Energy  (DOE)  task 
force  studies,  an  update  on  top-level 
system  studies,  a  re\'iew  of  the  status  of 
the  multipurpose  container  concept, 
and  updates  on  performance  assessment 
(PA)  efforts  being  conducted  within  the 
Office  of  Civilian  Radioactive  Waste 
Management.  On  January  11,  sessions 
will  focus  on  the  results  of  two  task 
force  studies  initiated  by  former 
Secretary  of  Energy  James  Watkins:  one 
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on  an  alternative  program  strategy  and 
one  on  public  trust  and  confidence.  The 
Board  also  will  be  hearing  about  DOE 
progress  in  conducting  top-level  system 
studies  that  encompass  transportation, 
storage,  and  disposal  of  spent  nuclear 
fuel  and  defense  high-level  waste,  and 
about  the  current  status  of  the 
multipurpose  container  concept.  On 
January  12,  the  meeting  will  focus  on 
the  resuhs  of  the  latest  iteration  of  the 
Yucca  Mountain  Total  System 
Performance  Assessment  and  other  PA 
efforts.  Round-table  di.scussions  will 
agument  the  presentations. 

The  Board  has  invited  representatives 
from  the  DOE  and  its  contractors,  the 
Electric  Power  Research  Institute, 
Edison  Electric  Institute,  the  Nuclear 
Regulatory  Commission,  the  National 
Academy  of  Sciences,  Sweden's 
KASAM  (National  Council  for 
Radioactive  Waste),  the  State  of  Nevada, 
the  National  Association  of  Regulatory 
Utihty  Commissioners,  and  other 
interested  organizations  to  participate  in 
the  meeting. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
spent  nuclear  fuel  and  defense  high- 
level  waste.  In  that  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain, 
Nevada,  for  its  suitabifity  as  a  potential 
location  for  a  permanent  repository  for 
disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  a  hbrary-loan  basis  from 
Victoria  Reich,  Board  librarian, 
beginning  February  23,  1994.  For  further 
information,  contact  Frank  Randall. 
External  Affairs,  1100  Wilson 
Boulevard,  suite  910,  ArUngton, 
Virginia  22209;  (703)  235-4473;  (FAX) 
703-235-4495. 

Dated:  November  23, 1993. 

WiUiam  D.  Barnard, 

Executive  Director.  Nuclear  Waste  Technical 
Review  Board. 

IFR  Doc.  93-29169  Filed  11-2&-93;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Accounting  Standards  for  Inventory 
and  Related  Property 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  This  Notice  indicates  the 
availability  of  another  Statement  of 
Federal  Financial  Accounting 
Standards,  "Accoimting  for  Inventory 
and  Related  Property,"  adopted  by  the 
Office  of  Management  and  Budget 
(0MB).  The  accounting  standards  were 
recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  adopted  in  their  entirety 
by  0MB. 

ADDRESSES:  Copies  of  the  Statement  of 
Federal  Financial  Accounting  Standards 
No.  3,  "Accounting  for  Inventory  and 
Related  Property,"  may  be  obtained  for 
$3.50  each  from  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(telephone:  202-783-3238).  Stock  No. 
041-001-00415-7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Longo  (telephone:  202-395- 
3993),  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW.— room 
10235,  Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  indicates  the  availability  of  the 
Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  entitled 
"Accounting  for  Inventory  and  Related 
Property,"  adopted  by  the  Office  of 
Management  and  Budget  (0MB).  The 
accounting  standards  were 
recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  in  July  1993,  and  adopted  in 
their  entirety  by  0MB. 

Publication  of  SFFAS  No.  2, 
"Accounting  for  Direct  Loans  and  Loan 
Guarantees,"  is  pending  completion  of  a 
technical  guide  that  will  append  the 
statement.  0MB  will  pubhsh  a  notice  in 
the  Federal  Register  when  SFFAS  No.  2 
is  available,  which  is  expected  by 
December  15, 1993. 

Under  a  Memorandum  of 
Understanding  among  the  General 
Accounting  Office,  the  Department  of 
the  Treasury,  and  0MB  on  Federal 
Government  Accounting  Standards,  the 
Comptroller  General,  the  Secretary  of 
the  Treasury,  and  the  Director  of  0MB 
decide  upon  principles  and  standards 
after  considering  the  recommendations 
of  FASAB.  After  agreement  to  specific 
principles  and  standards  they  are  to  be 
published  in  the  Federal  Register  and 
distributed  through  the  Federal 
Government. 
John  B.  Arthur, 

Assistant  Director  for  Administration. 
[PR  Doc.  92-29076  Filed  11-2&-93;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33226;  File  No.SR-Amex- 
93-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  a  Proposal  to  List  for 
Trading  Interest  Rate  Warrants 

November  19, 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78(b)(1),  notice  is 
hereby  given  that  on  January  21, 1993, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Item  I,  n,  and  III 
below,  which  Items  have  been  prepared 
by  the  Amex.  The  Commission  is 
publishing  this  notice  to  sohcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  has  submitted  a  proposal 
to  fist  for  trading,  under  Section  106  of 
the  Amex  Company  Guide,  warrants 
based  on  interest  rates.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Amex,  and 
at  the  Commission. 

n,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sectioiis  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Under  Section  106  of  the  Amex 
Company  Guide,  the  Exchange  may  list 
non-traditional  warrants  [i.e.,  warrants 
other  than  those  issued  by  an  entity 
involving  its  owrf  stock).  Pursuant  to 
Section  106,  the  Amex  currently  lists 
and  trades  warrants  based  upon  foreign 
oirrencies,  a  foreign  currency  basket, 
and  various  stock  indexes. 
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The  Exchange  now  proposes  to  list 
and  trade  interest  rate  warrants.  The 
Exchange  anticipates  that  the  initial 
warrant  issue  will  be  based  upon  a  swap 
rate  ("Swap  Rate") »  prevailing  in  one  of 
the  "G-7  nations."* 

Regulatory  framework  applicable  to 
interest  rate  warrants.  Interest  rate 
warrants  will  conform  to  the  Listing 
guidelines  under  Section  106  of  the 
Amex  Company  Guide,  which  provide 
that: 

(1)  the  issuer  shall  have  assets  in 
excess  of  U.S.  $100,000,000  and  other- 
wise substantially  exceed  the  size  and 
earnings  requirements  of  Section  101(a) 
of  the  Amex  Company  Guide; 

(2)  The  term  of  the  warrants  shall  be 
for  a  period  ranging  from  one  to  five 
years  from  date  of  issuance;  and 

(3)  The  minimum  public  distribution 
of  such  issues  shall  be  1,000,000 
warrants  with  400  public  holders  and  an 
aggregate  market  value  of  US$4,000,000. 

Interest  rate  warrants  wall  be  direct 
obligations  of  their  issuer  subject  to  cash 
settlement  in  U.S.  dollars,  and 
exercisable  either  throughout  their  life 
[i.e.,  American  style)  or  exercisable  only 
at  expiration  [i.e..  European  stj'le).  Upon 
exercise,  or  at  the  warrant  expiration 
date  (if  not  exercisable  prior  to  such 
date),  the  holder  of  a  warrant  will  be 
entitled  to  a  cash  settlement  value 
computed  in  accordance  with  a  formula 
specified  in  the  issuer's  prospectus.  If 
"out  of  the  money"  at  the  time  of 
expiration,  the  warrants  vdll  expire 
worthless. 

The  Amex  will  apply  the  same 
regulatory  fr-amework  to  interest  rate 
warrants  as  applicable  to  currency 
warrants.  The  Amex  will  require  that 
member  firms  only  may  sell  interest  rate 
warrants  to  investors  whose  accounts 
have  been  approved  for  options  trading 
pursuant  to  Amex  Rule  921.  The 
Exchange  also  will  distribute  a  circular 
to  its  membership  prior  to  the 
commencement  of  trading  calling 
attention  to  the  risks  associated  with  the 
purchase  and  trading  of  interest  rate 
warrants. 

Description  of  proposed  swap  rate 
warrant.  The  Exchange  anticipates  that 
the  first  issue  of  interest  rate  warrants 
listed  on  the  Exchange  would  entitle  the 
holder  to  receive  from  the  issuer  upon 
exercise  an  amoimt  in  U.S.  dollars 
computed  on  the  applicable  valuation 


>    A  jwap  rate,  for  purposes  of  this  filing, 
represaats  the  fixed  interest  rate  that  a  swap  dealer 
is  willing  to  receive  from  •  counterparty  versus 
paying  a  Qoating  rate  based  on  LIBOR  (London 
Interbank  OSereid  Rate]  for  a  given  term  in  a 
specified  currency. 

»    The  "0-7  nations'*  are:  Canada;  France; 
Germany;  Italy;  Japan;  ttie  United  Kii^gdom:  and  the 
United,  State*. 


date  by  reference  to  a  formula 
("Formula")  specifying  a  notional 
amount,  times  a  multiplier,  times  the 
specified  oirrent  Swap  Rate  less  the 
specified  Swap  Rate  at  the  time  of 
exercise. 

According  to  the  Exchange,  the 
proposed  w^arrant  would  permit 
investors  forecasting  a  decline  in  the 
apphcable  interest  rate  to  take  a  bullish 
position  with  a  small  initial  investment, 
a  leveraged  payout  at  maturity,  and  an 
investment  risk  limited  to  the  piu^ase 
price.  3 

It  is  anticipated  that  the  proposed 
warrants  would  have  a  one  year  term 
and  a  European  style  exercise.  The  spot 
rate  at  the  valuation  date  would  be 
determined  by  reference  to  the  Swap 
Rate  as  reflected  in  market  quotes 
contained  on  an  accepted  page  on 
Reuters  or  Telerate.* 

The  Exchange  will  consult  with  the 
SEC  staff  prior  to  listing  interest  rate 
warrants  where:  (1)  The  warrants  are 
based  upon  interest  rates  prevailing  in 
non-G-7  nations,  (2)  the  formula  for 
determining  the  payment  to  holders  on 
exercise  differs  from  the  Formula  stated 
above,  or  (3)  the  method  for  determining 
the  spot  interest  rate  at  expiration  is 
derived  from  a  source  other  than  a 
recognized  independent  vendor  of 
financial  information. 
(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers,  and  dealers. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  comp)etition. 


»  Since  all  pa>Tnents  are  ia  U.S.  dollars,  there 
would  be  no  currency  risk  except  to  the  extent  that 
fluctuations  in  the  value  of  the  relevant  currency 
affect  the  specified  Swap  rate. 

*  Swap  Rates  are  widely  quoted  by  dealers  and 
brokers  and  are  available  through  Telsrate  and 
Reuters.  The  Amex  anticipates  that  the  first  warraat 
issue  will  determine  the  spot  rate  at  valuation  by 
utilizing  a  Swap  Rate  calculated  by  International 
Financial  Review  ("IFR"),  a  publisher  of  financial 
information.  IFR  calculates  a  daily  Swap  Rate  by 
polling  swap  dealers  to  determine  the  rate  that  the 
dealers  are  willing  to  pay  or  receive  from 
counterparties  wida  respect  to  a  fixed  versus 
floating  interest  rate  swap.  IFR  assembles  this 
information  and,  excluding  the  received  high  and 
low  quotes,  publishes  the  average  of  the  remaining 
quotes  on  Telerats. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  vkTitten  comments  were  solicited 
or  received  vdth  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  vdthin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  innted  to 
submit  WTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-93-38  and  should  be 
submitted  by  December  20, 1993. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  93-29112  Filed  11-26-93:  8:45  am] 
BILUNG  CODE  S01(M>1-M 


» 17  CFR  2O0.3O-3(a)(12)  (1993). 
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[Rel.  No.  IC-19868;  812-8644] 

Boston  Capital  Tax  Credit  Fund  IV,  et 
al.;  Application  for  Exemption 

November  19,  1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Boston  Capital  Tax  Credit 
Fund  rv  L.P.,  a  Delaware  limited 
partnership  (the  "Partnership"),  and  its 
general  partner,  Boston  Capital 
Associates  IV  LP.,  a  Delaware  limited 
partnership  (the  "General  Partner"). 
RELEVANT  ACT  SECTION:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  all  provisions  of  the  Act. 
SUMMARY  OF  APPUCATION:  Apphcants 
seek  an  order  that  would  exempt  the 
Partnership  from  all  provisions  of  the 
Act.  The  order  woula  permit  the 
Partnership  to  invest  in  limited 
partnerships  that  engage  in  the 
ownership  and  operation  of  housing  for 
low  and  moderate  income  persons. 
FILING  DATE:  The  application  was  filed 
on  October  20,  1993. 
HEARING  OR  N0T1RCATI0N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  14,  1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants:  313  Congress  Street,  Boston, 
Massachusetts  02210-1232. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Law  Clerk,  at  (202)  272- 
3809,  or  Robert  A.  Robertson.  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  was  organized  on 
October  5, 1993,  under  the  Delaware 


Revised  Uniform  Limited  Partnership 
Act.  The  Partnership  is  intended  to 
serve  as  a  vehicle  for  equity  investment 
in  apartment  complexes  to  be  qualified 
for  the  low  income  housing  tax  credit 
under  the  Internal  Revenue  Code  of 
1986.  as  amended  (the  "Code"). 

2.  The  Partnership  will  operate  as  a 
"two-tier"  entity,  i.e.,  the  Partnership 
will  invest  as  a  limited  partner  in 

.    operating  partnerships,  which  will 
acquire,  operate  and  maintain  the 
apartment  complexes  in  accordance 
with  the  purposes  and  criteria  set  forth 
in  Investment  Company  Act  Release  No. 
8456  (August  9, 1974)  ("Release  No. 
8456"). 

3.  The  Partnership's  investment 
objectives  are  to  realize  (a)  certain  tax 
benefits  including  low-income  housing 
tax  credits,  (b)  potential  capital 
appreciation  through  increases  in  value 
and.  to  the  extent  applicable, 
amortization  of  the  mortgage 
indebtedness  of  the  apartment 
complexes,  (c)  cash  distributions  for 
hquidation.  sale  or  refinancing  of  the 
apartment  complexes  (except  with 
respect  to  certain  non-profit  operating 
partnerships)  and  (d).  to  the  extent 
available,  limited  cash  flow  from 
operations. 

4.  On  October  19.  1993.  the 
Partnership  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  (the  "Securities  Act"),  for  the  sale 
of  approximately  30.000,000  units  of 
beneficial  interest  ("Units")  at  $10.00 
per  Unit  with  a  minimum  investment  of 
$5,000  per  investor. 

5.  Subscriptions  for  Units  will  be 
made  conditional  upon  representations 
as  to  suitabihty  of  the  investment  for 
each  subscriber.  The  form  of 
subscription  agreement  for  Units 
provides  that  each  subscriber  will 
represent,  among  other  things,  that  he 
meets  the  general  investor  suitability 
standards  established  by  the  Partnership 
and  set  forth  in  the  prospectus.  Units 
will  be  sold  in  certain  states  only  to 
persons  who  meet  different  standards 
which  will  be  set  forth  in  the 
prospectus.  In  no  event  shall  the 
Partnership  employ  any  such  suitability 
standards  which  are  less  restrictive  than 
those  set  forth  in  the  apphcation.  The 
partnership  agreement  also  imposes 
certain  restrictions  on  the  transfer  and 
assignment  of  the  Units,  including  that 
each  proposed  assignee  must  produce 
evidence  of  his  suitabihty.  The 
Partnership  does  not  anticipate 
formation  of  a  public  market  for  the 
Units,  and  thus  believes  purchase  of 
Units  should  be  considered  illiquid 
investments. 

6.  The  Partnership  will  be  controlled 
by  the  General  Partner,  Boston  Capital 


Associates  IV  L.P.  The  limited  partners, 
consistent  with  their  limited  habihty 
status,  will  not  be  entitled  to  participate 
in  the  control  of  the  Partnership's 
business.  However,  the  majority  in 
interest  of  the  Uraited  partners  will  have 
the  right  (subject  to  certain  hmitations) 
to  amend  the  partnership  agreement, 
dissolve  the  Partnership,  and  remove 
the  General  Partner  and  elect  a 
replacement  therefor.  In  addition,  under 
the  partnership  agreement,  each 
investor  is  entitled  to  review  all  books 
and  records  of  the  Partnership  at  any 
and  all  reasonable  times. 

7.  The  partnership  agreement 
provides  that  certain  significant  actions 
cannot  be  taken  by  the  General  Partner 
without  the  express  consent  of  a 
majority  in  interest  of  the  Umited 
partners.  Such  actions  include:  (a)  sale 
at  any  one  time  of  all  or  substantially  all 
of  the  assets  of  the  Partnership;  (b) 
dissolution  of  the  Partnership;  (c)  sale  of 
a  substantial  portion  of  the  apartment 
complexes  by  the  operating 
partnerships;  and  (d)  the  admission  of  a 
successor  or  additional  general  partner. 

8.  The  Partnership  wiU  normally 
attempt  to  acquire  between  90%  and 
99%  interest  in  the  operating  profits, 
losses  and  tax  credits  of  each  operating 
partnership,  with  the  balance  remaining 
with  the  operating  general  partner.  The 
Partnership  will  normally  attempt  to 
acquire  a  substantial  (50%  to  99%) 
interest  in  the  cash  distributions  of  each 
operating  partnership,  with  the  balance 
remaining  with  the  operating  general 
partner.  Regardless  of  the  percentage 
interest  the  Partnership  has  in  an 
operating  partnership,  the  operating 
partnership  agreement  will  include  the 
right  to:  Approve  or  disapprove  the  sale 
or  refinancing  of  the  apartment 
complex;  replace  the  operating  general 
partner;  approve  or  disapprove  the 
dissolution  of  the  operating  partnership; 
approve  or  disapprove  amendments  to 
the  operating  partnership  agreement; 
and  direct  the  operating  general  partners 
to  convene  meetings  and  submit  matters 
to  a  vote.  The  Partnership  is  expected  to 
have  access  to  the  books  and  records  of 
the  operating  partnership  and  to  receive 
annual  and  quarterly  reports.  In 
addition,  the  Partnership  will  require 
that  all  operating  partnerships  provide 
to  the  limited  partners  substantially  all 
of  the  rights  required  by  section  VII  of 
the  guidelines  adopted  by  the  North 
American  Securities  Administrators 
Association,  Inc.  ("NASAA"), 

9.  Boston  Capital  Services,  Inc.  will 
receive  commissions  up  to  7%  of  the 
aggregate  gross  proceeds  on  the  sale  of 
Units.  Boston  Capital  Services  also  will 
receive  an  expense  allowance  of  up  to 
.5%  of  the  gross  proceeds  to  defray 
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accountable  due  diligence  activities,  up 
to  a  2%  dealer-manager  fee,  up  to  1% 
for  sales  expenses,  and  an  asset 
acquisition  fee  of  up  to  8.5%. 

10.  All  compensation  to  be  paid  to  the 
General  Partner  and  its  affiliates  is 
specified  in  the  partnership  agreement 
and  the  prospectus.  The  fees  and  other 
forms  of  compensation  that  will  be  paifl 
to  the  General  Partner  and  its  affiliates 
wi\]  not  have  been  negotiated  through 
arms-length  negotiations.  Terms  of  all 
such  compensation,  however,  are 
believed  by  apphcants  to  be  fair  and  not 
less  favorable  to  the  Partnership  than 
would  be  the  case  if  such  terms  had 
been  negotiated  with  independent  third 
parties.  Applicants  state  that  the 
Partnership  believes  that  such 
compensation  meets  all  applicable 
guidelines  necessary  to  permit  the  Units 
to  be  offered  and  sold  in  the  various 
states  jwhich  prescribe  such  guidelines. 
These  guidelines  include,  without 
limitation,  the  statement  of  policy 
adopted  by  NASAA  applicable  to  real 
estate  programs  in  the  form  of  limited 
partnerships. 

11.  All  proceeds  of  the  public  offering 
of  Units  will  initially  be  placed  in  an 
escrow  account  with  the  Wainwright 
Bank  &:  Trust  Company  ("Escrow 
Agent").  The  offering  of  Units  will 
terminate  approximately  24  months 
from  the  date  upon  which  the 
Partnership's  registration  statement  is 
declared  effective.  If  subscriptions  for  at 
least  230,000  Units  have  not  been 
received  by  one  year  from  the  date  upon 
which  the  Partnership's  registration 
statement  is  declared  effective,  no  Units 
will  be  sold  and  funds  paid  by 
subscribers  will  be  returned  promptly, 
together  with  a  pro  rata  share  of  any 
interest  earned  thereon.  Upon  receipt  of 
the  prescribed  minimum  number  of 
subscriptions,  funds  in  escrow  will  be 
released  to  the  Partnership  and  held  in 
trust  pending  investment  in  operating 
partnership  interests.  Any  net  proceeds 
not  utilized  to  acquire  operating 
partnership  interests  will  be  invested 
and  held  in  highly  liquid, 
nonspeculative  securities,  which 
provide  adequately  for  the  preservation 
of  capital.  The  Partnership  intends  to 
apply  capital  raised  in  its  public 
offering  to  the  acquisition  of  operating 
partnership  interests  as  soon  as 
possible. 

Applicants'  Arguments 

1.  Section  6(c)  authorizes  the  SEC  to 
grant  an  exemption  from  the  Act  to  the 
extent  "necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  (the  Act]."  Applicants 


seek  an  order  under  section  6(c) 
exempting  the  Partnership  from  all 
provisions  of  the  Act. 

2.  Apphcants  assert  that  the  requested 
relief  is  consistent  with  the  protection  of 
investors  and  the  purposes  and  pohcies 
underlying  the  Act.  Apphcants  assert, 
among  other  things,  that  investment  in 
low  and  moderate  income  housing  in 
accordance  with  the  national  policy 
expressed  in  title  IX  of  the  Housing  and 
Urban  Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form. 

3.  Release  No.  8456  lists  two 
conditions,  designed  for  the  protection 
of  investors,  which  must  be  satisfied  in 
order  to  quaUfj'  for  the  tj^pe  of 
exemptive  rehef  which  the  Partnership 
seeks:  (a)  "Interests  in  the  issuer  should 
be  sold  only  to  persons  for  whom 
investments  in  limited  profit,  essentially 
tax-shelter,  investments  would  not  be 
unsuitable";  and  (b)  "requirements  for 
fair  dealing  by  the  General  Partners  of 
the  issuer  should  be  included  in  the 
basic  organizational  documents  of  the 
company."  The  Partnership  will  comply 
with  these  conditions  and  will 
otherwise  operate  in  a  manner  designed 
to  insure  investor  protection.  Interests 
in  the  Partnership  vdll  be  sold  only  to, 
and  transfers  will  be  permitted  only  to, 
investors  who  meet  specified  suitability 
standards  which  the  Partnership 
believes  are  consistent  with  the 
requirements  in  Release  No.  8456,  with 
the  guidelines  of  those  states  which 
prescribe  suitability  standards,  and  with 
the  securities  laws  of  all  states  where 
the  Units  will  be  sold.  Such  investors 
vdll  receive  extensive  reports 
concerning  the  Partnership's  business 
and  operations.  In  addition,  all 
compensation  to  be  paid  to  the  General 
Partner  and  its  affiUates  is  specified  in 
the  partnership  agreement  and  the 
prospectus. 

4.  Apphcants  beheve  that  the 
Partnership  is  not  susceptible  to  the 
abuses  the  Act  was  designed  to  remedy. 
The  suitabihty  standards,  the 
requirements  for  fair  dealing  provided 
by  the  Partnership's  governing 
instruments,  and  the  pertinent 
governmental  regulations  imposed  on 
each  operating  partnership  by  various 
federal,  state  and  local  agencies,  provide 
protection  to  investors  in  Units 
comparable  to  that  provided  by  the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-29069  Filed  11-26-93;  845  am) 

BILLING  CODE  S01»-01-4II 


[Release  No.  35-25929] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  19,  1993. 

Notice  is  hereby  given  that  the 
following  filing{s)  ha^/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  llie  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application{s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubhc  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  bv 
December  13, 1993,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

New  England  Energy  Incorporated  (70-- 
7055) 

New  England  Energy  Incorporated 
("NEEI"),  25  Research  Drive, 
Westborough,  Massachusetts  01582,  an 
electric  public-utility  subsidiary 
company  of  New  England  Electric 
System  ("NEES"),  a  registered  holding 
company,  have  filed  a  post-effective 
amendment  under  sections  9(a)  and  10 
of  the  Act  to  their  application- 
declaration  filed  under  sections  9(a)  and 
10  of  the  Act. 

By  order  dated  October  30,  1974 
(HCAR  No.  18635).  among  other  things, 
NEEI  was  authorized  to  enter  into  a 
partnership  ("Partnership")  with 
Samedan  Oil  Corporation  ("Samedan"), 
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a  subsidiary  of  Nobl«  AffiUates,  Inc., 
both  unafRliated  companies.  The 
Partnership  was  formed  to  explore  for 
and  develop  oil  and  gas  prospects  in 
order  to  provide  a  fuel  supply  for  NEES 
system  companies. 

An  order  dated  July  19, 197a  (HCAR 
No.  20632)  authorised  NEEI's  methods 
of  accounting  for  the  costs  (including 
capital  costs)  of  its  oil  and  gas 
exploration  and  development  program. 
The  methods  of  accounting  were 
devised  for  the  piupose  of  amortizing 
the  costs  and  determining  the  prices  at 
which  NEEI  sold  fuel  to  New  England 
Pou'er  Corrpsny  ('"NEPCO").  an 
affiliated  electric  pubbc-utihty 
company,  pursuant  to  section  13(b)  of 
the  Act  ("Pricing  Policy").  These  costs 
include  a  return  prescribed  by  the 
Commission  on  the  equity  investment  in 
NEEI  maintained  by  NEES  from  time-to- 
time.  Under  the  Pricing  Policy,  the 
proceeds  from  the  sale  to  nonaffiliates  of 
production  from  all  of  NEEI's  properties 
v;ere  applied  First  to  recovery  of 
amortization  and  production  costs.  Any 
excess  was  passed  on  to  NEPCO  through 
a  reduction  in  the  price  charged  by  NEEI 
for  fu«l  sold  to  NEPCO  under  a  fuel 
purchase  contract  ("Purchase 
Contract").  Any  deficiency  in  such 
proceeds  below  I^HI's  costs  was 
recoverable  by  NEEI  from  NEPCO  by  an 
addition  to  the  price  for  hiel  sold  to 
NEPCO  under  the  Purchase  Contract. 

An  order  dated  October  22, 1985 
(HCAR  No.  23873)  emended  the  Pricing 
Policy  ("Modified  Pricing  Policy"). 
Among  other  things,  the  Modified 
Pridng  Policy  was  made  applicable  only 
to  oil  and  gas  prospects  recorded  on 
NEEI's  books  prior  to  January  1, 1984 
( •.Pre-1984  Prospects").  All  costs  of  the 
Pre-1984  Prospects,  including 
exploration  and  devekmaient  costs  and 
capital  costs,  but  excluding  any  return 
after  1982  on  equity  invested  in  the 
program,  were  capitalized  into  a  full 
.cost  pool  ("Full  Cost  Pool"). 
Amortization  of  the  Full  Cost  Pool,  in 
combination  with  low  oil  and  gas 
prices,  resulted  in  losses  which  were 
passed  through  to  NEPCO  and  under  the 
Purchase  Contract  in  accordance  with 
the  Modified  Pricing  Pohcy.  NEPCO 
wes  allowed  to  recover  from  its 
customers  all  amounts  which  It  paid  to 
NEEI  in  connection  with  the  Pre-1984 
Prospects. 

By  an  amendment  to  the  Partnership 
agreement  dated  February  5, 1985,  NEEI 
elected  not  to  participate  in  new  oil  and 
gas  prospects  initiated  by  Samedan  after 
December  31. 1986,  but  NEEI  remained 
obligated  to  pay  its  share  of  expenses  for 
exploration,  development  and 
production  of  prospects  acquired  on  or 
before  December  31, 1986. 


By  order  dated  October  3, 1991 
(HCAR  No.  25390)  ri991  Order'l,  NEEI 
was  authorized  to  contribute,  through 
December  31, 1993,  up  to  $30  million  to 
the  Partnership.  The  1991  Order 
reserved  jurisdiction  over  NEEI's 
proposal  to  contribute  an  additional  $15 
million  to  the  Partnership  through 
December  31, 1993. 

Of  this  amount,  NTEI  stales  that  it  has 
used  approximately  $9  million.  NEEI 
states  that  It  plans  to  invest  up  to  a  total 
of  $15  million  in  the  Partnership, 
primarily  to  develop  Old  Prospects, 
during  1994. 

NEEJ  now  proposes  to  invest,  through 
December  31. 1994.  up  to  $15  million  in 
the  Partnership.  NEEL  does  not  request 
authorization  for  additional  amounts  of 
investment  funds.  Rather.  NEEI 
proposes  to  use  up  to  $15  million  of  its 
remaining,  outstanding  investment 
authorization,  as  extended  by  further 
Commission  autho.rization  requested 
herein. 

CSW  Credit,  Inc.,  e(  aL  (70-7113/70- 
7218) 

CSW  Credit,  Inc.  ("CSW  Credit'l,  a 
non-utihty  subsidiary  of  Central  and 
South  West  Corporation  ("CSW"),  a 
registered  holding  company,  and  CSW, 
both  of  1516  Woodall  Rodgers  Freeway, 
Dallas,  Texas  75202,  have  filed  a  post- 
effective  amendment  imder  sections 
6(a),  7.  9(a),  10  and  12(b)  of  the  Act  and 
Rules  42,  44,  50  and  50(a)(5)  thereunder 
to  its  application -declaration  filed  with 
this  Commission  under  sections  6(a),  7, 
9(a).  10  and  12(b)  of  the  Act  and  Rules 
45  and  50(a)(5)  thereunder. 

By  order  dated  July  19, 1985  (HCAR 
No.  23767)  (File  No.  70-7113)  ("1985 
Order"),  CSW  was  authorized,  among 
other  things,  to  organize  CSW  Credit  to 
purchase  the  accounts  receivable  of  the 
operating  companies  of  CSW  at  a 
discount  and  to  finance  these  purchases 
with  the  issuance  and  sale  of  debt.  CSW 
Credit  was  authorized  to  borrow  up  to 
$320  million,  and  CSW  was  authorized 
to  make  equity  investments  in  CSW 
Credit  of  up  to  an  aggregate  of  $80 
miUion  through  December  31, 1986. 

By  order  dated  July  31, 1986  (HCAR 
No.  24157)  (File  No.  70-7218)  ("1986 
Order*0.  CSW  Credit  was  authorized  to 
expand  its  business  to  the  factoring  of 
accounts  receivable  of  nonaffiliated 
electric  utility  companies.  In  order  to 
finance  such  transactions,  CSW  Credit 
was  authorized  to  borrow  up  to  an 
additional  $160  milHon  and  CSW  to 
make  additional  equity  investments  in 
CSW  Credit  of  up  to  an  aggregate  of  $40 
million,  through  December  31, 1988. 
The  1986  Order  also  provided  that  CSW 
Credit  limit  its  acquisition  of  utihty 
receivables  from  nonassodate  utilities 


80  that  the  average  amount  of  such 
receivables  for  the  preceding  twelve- 
month period  outstanding  as  of  the  end 
of  any  calendar  month  would  be  less 
than  the  average  amoimt  of  receivables 
acquired  from  CSW  associate  companies 
outstanding  as  of  the  end  of  each 
^lendar  month  during  the  preceding 
twelve-month  period  ("50% 
Restriction").  Further,  the  1986  Order 
extended  the  authority  of  the  1985 
Order  until  December  31. 1988. 

By  order  dated  February  8. 1988 
(HCAR  No.  24575)  (File  Nos,  70-71 13 
and  70-7218)  ("1988  Order'),  CSW 
Credit  was  authorized,  among  other 
things,  to  factor  the  accounts  receivable 
of  nonaffiliated  utihty  companies, 
subject  to  the  50%  Restriction,  and  CSW 
Credit  also  was  authorized  to  borrow, 
through  December  31,  1989,  up  to  S320 
million  and  $304  million  to  finance  the 
factoring  of  affiliate  and  nonaffiliate 
receivables,  respectively.  CSW  wes 
authorized  to  make  equity  investments 
in  CSW  Credit  of  up  to  an  aggregete  of 
$80  miUion  and  $76  million  in 
connection  with  the  factoring  of  affihate 
and  nonaffiliate  receivables, 
respectively. 

The  authority  from  the  1988  Order 
was  extended  through  December  31, 
1990  by  order  dated  December  27, 1989 
(HCAR  No.  250O9)  ("1989  Order").  In 
addition,  the  1989  Order  authorized  a 
reduction  in  CSW  Credit's  equity  ratio 
requirement  from  approximately  20%  to 
no  less  than  15%. 

By  order  dated  August  30. 1990 
iHCAR  No.  25138).  CSW  Oedit  was 
authorized  to  lower  its  equity  ratio  to  tki 
less  than  5%. 

By  orders  dated  December  21. 1990, 
December  24, 1991  ("1991  Order"),  end 
December  9, 1992  (HCAR  Nos.  25228, 
25443,  and  25698,  respectively).  CSW 
Credit's  existing  authority  was  extended 
through  December  31, 1991,  December 
31. 1992,  and  December  31. 1993. 
respectively.  In  addition,  the  1991  Order 
granted  CSW  Credit  the  authorization  to 
borrow  up  to  an  additional  $200  million 
to  finance  the  factoring  of  associate 
receivables. 

Pursuant  to  the  orders  ^Orders") 
summarized  above,  the  following 
authority  has  been  granted:  (1)  CSW 
Credit  has  been  authorized  to  borrow 
$824  million,  of  which  $520  million 
could  be  used  to  purchase  receivables  of 
affiliated  companies  and  $304  million 
could  be  used  to  purchase  receivables  of 
nonaffiliated  companies;  and  (2)  CSW 
has  been  authorized  to  make  equity 
investments  in  CSW  Credit  of  up  to  an 
aggregate  of  $156  million,  of  which  $80 
million  could  be  used  to  purchase 
receivables  of  affiliated  companies  and 
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$76  million  could  be  used  to  purchase 
reoeivables  of  nonaffiliated  companies. 

It  is  stated  that  the  specific  terms  and 
conditions  applicable  to  CSW  Credit's 
botrowings  are  subject  to  negotiation 
with  the  particular  lender  or  lenders. 
However.  CSW  Credit  states  that, 
without  prior  approval  of  the 
Commission,  such  terms  and  conditions 
will  be  no  less  favorable  than  the 
following,  or,  with  respect  to 
commercial  paper,  the  equivalent 
thereof:  (1)  The  principal  amount  of 
such  borrowings  from  time  to  time 
outstanding  shall  bear  interest  at  a  rate 
up  to  the  prime  commercial  rate  plus 
2%  of  the  lending  bank;  (2)  CSW  Credit 
will  be  required  either  (a)  to  keep  an 
amount  equal  to  5%  of  the  commitment 
amount  in  the  form  of  a  depository 
relationship  with  the  lending  bank  or  (b) 
to  pay  to  the  lending  bank  a 
commitment  fee  of  V2%  per  annum  of 
the  amount  of  the  commitment  of  such 
lending  bank;  (3)  CSW  Credit  will  be 
allowed  to  prepay  at  any  time  all  or  any 
part  of  the  outstanding  principal 
amount  of  such  borrowings  without 
penalty;  (4)  no  such  borrowings  will 
have  a  term  in  excess  of  10  years;  and 
(5)  the  other  terms  and  conditions  of  the 
borrowings  will  be  substantially 
equivalent  to  those  authorized  with 
respect  to  the  CSW  money  pool,  as 
authorized  by  HCAR  Nos.  25777  and 
25897  (March  31  and  September  28. 
1993,  respectively). 

For  the  twelve  months  ended 
September  30, 1993,  CSW  Credit  had 
outstanding  receivables  purchases  from 
affiliated  companies  of  $364  million  and 
from  nonaffiliated  companies  of  $24 
million.  (The  outstanding  receivable 
purchases  from  non-affiliated 
companies  does  not  include  the  $267 
million  average  receivable  purchases  for 
the  twelve  months  ended  September  30, 
1993  from  Houston  Lighting  and  Power 
Company  authorized  by  order  dated 
December  29. 1992  (HCAR  No.  25720).) 
Also,  as  of  September  30, 1993,  the 
amount  of  remaining  authority  that 
CSW  Credit  had  available  to  purchase 
receivables  from  affiliated  companies 
was  $156  million  and  nonaffiliated 
companies  was  $280  million. 

CSW  Credit  and  CSW  now  propose  to 
extend,  through  December  31, 1994,  the 
authorization  under  the  previously 
granted  Orders. 

National  Fuel  Gas  Company,  et  al.  (70- 
7376) 

National  Fuel  Gas  Company  ("NFG"). 
30  Rockefeller  Plaza.  New  York.  New 
York  10112.  a  registered  public  utility 
holding  company,  and  Utility 
Constructors,  Inc.  ("UQ"),  East  Erie 
Extension,  Linesville,  Pennsylvania 


16424,  a  wholly-owned  non-utility 
subsidiary  of  NFG,  have  filed  a  post- 
effective  amendment  under  sections  9(a) 
and  10  of  the  Act  and  section  2(b)  of  the 
Gas  Related  Activities  Act  of  1992 
("GRAA")  to  their  appHcation- 
declaration  under  sections  9(a)  and  10 
of  the  Act. 

By  order  dated  May  1.  1987  (HCAR 
No.  24381)  ("May  1987  Order"),  NFG 
was  authorized  to  acquire  100%  of  the 
capital  stock  of  UCI.  UQ's  operations 
involve  the  construction  of  new  and 
replacement  pipelines,  well  drilling  and 
maintenance  services,  and  site 
construction  and  auxiliary  services.  As 
authorized  by  the  May  1987  Order, 
these  services  are  provided  to  other  NFG 
system  subsidiaries  and  to  non-associate 
companies. 

Under  the  terms  of  the  May  1987 
Order,  the  Commission  required  that, 
during  each  three-year  period  followdng 
NFG's  acquisition  of  UCI,  the  total 
revenues  received  by  UCI  from  non- 
associate  companies  should  be  less  than 
the  total  revenues  received  by  UCI 
during  the  same  period  from  associate 
companies  ("50%  Restriction").  From 
the  date  of  NFG's  acquisition  of  UCI 
through  the  end  of  its  1991  fiscal  year 
(September  30, 1991),  billings  by  UCI 
for  construction  and  related  services 
undertaken  on  behalf  of  NFG  system 
companies  represented  about  54%  of 
UQ's  total  revenues.  However,  during 
the  1992  fiscal  year,  billings  to  associate 
companies  totalled  approximately 
$4,364,000,  and  billing  to  non- 
associated  companies  totaled 
approximately  $24,692,000,  or 
approximately  85%  of  total  revenues. 

5JFG  proposes  to  continue  the 
operations  of  UQ  absent  the 
Commission's  50%  Restriction,  as 
imposed  by  the  May  1987  Order,  by 
auUiority  of  section  2(b)  of  the  GRAA. 
However,  in  the  interests  of  investors, 
consumers  and  the  proper  functioning 
of  the  NFG  system,  UQ's  activities  will 
be  limited  to  a  geographic  area 
comprised  of  the  following  states: 
Illinois,  Indiana,  Maryland.  Michigan, 
New  Jersey.  New  York,  Ohio, 
Pennsylvania,  Virginia  and  West 
Virginia. 

General  Public  Utilities  Corp.,  et  al. 
(70-7727) 

General  Public  Utilities  Corporation 
("GPU"),  a  registered  holding  company, 
100  Interpace  Parkway,  Parsippany, 
New  Jersey  07054.  General  Portfolios 
Corporation  ("GPC").  Mellon  Bank 
Center,  Tenth  and  Market  Streets, 
Wilmington,  Delaware  19001,  and 
Energy  Initiatives,  Inc.  ("EII") 
(collectively,  "Applicants"),  One  Upper 
Pond  Road,  Parsippany,  New  Jersey 


07054,  have  filed  a  post-effective 
amendment  under  sections  6(a),  7,  9(a). 
10. 12(b),  and  33  of  the  Act  and  Rule  45 
thereunder  to  their  application- 
declaration  under  sections  6,  7,  9(a),  10, 
12(b),  and  12(c)  of  the  Act  and  Rules  42, 
45,  46.  and  50(a)(5)  thereunder. 

By  orders  dated  December  18.  1992 
(HCAR  No.  25715)  ("1992  Order")  and 
June  16. 1990  (HCAR  No.  25108),  the 
Commission  authorized  EII  to,  among 
other  things,  engage  in  preliminary 
project  development  and  administrative 
activities  ("Project  Activities")  in 
connection  with  its  investments  in 
qualifying  generation  and  small  power 
production  facilities,  as  defined  in  the 
Public  UtiUty  Regulatory  Policies  Act  of 
1978,  located  anywhere  in  the  United 
States,  and  exempt  wholesale 
generators,  as  defined  in  section  32  of 
the  Act.  as  amended  by  the  Energy 
Pohcy  Act  of  1992,  located  in  the 
United  States  and  in  foreign  countries 
(collectively,  "Projects").  The  1992 
Order  also  authorized  GPU,  from  time  to 
time  through  December  31, 1994,  to 
make  capital  contributions  to  GPC, 
which  GPC  would  in  turn  make 
available  to  EII,  in  an  aggregate  amount 
of  up  to  $60  million,  for  use  by  EII  in 
connection  with  Project  Activities.  EII 
now  proposes  to  engage  in  Project 
Activities  for  "foreign  utihty 
companies,"  as  defined  in  section  33  of 
the  Act. 

The  1992  Order  also  authorized  GPU 
and  GPC  from  time  to  time  through 
December  31, 1994,  to  enter  in  (i)  letter 
of  credit  reimbursement  agreements 
("Reimbursement  Agreements")  in 
connection  with  irrevocable  bank  letters 
of  credit  ("LOG")  furnished  by  EII  as 
security  for  Ell's  agreements  with 
project  lenders  to  investment  in 
particular  projects  and  (ii)  guarantees  or 
similar  obligations  ("Guarantees") 
securing  Ell's  agreements  with  lenders 
to  make  investments  in  particular 
projects. 

"The  Applicants  now  propose  to,  from 
time  to  time  through  December  31, 
1994,  enter  into  Reimbursement 
Agreements  in  connection  with  Project 
Activities  and  acquisition  of  interests  in 
Projects.  In  addition,  GPU  and  GPC 
propose  to  enter  into  Guarantees, 
through  December  31, 1994,  for  the 
same  purposes.  Drawings  on  the  LOCs 
would  bear  interest  at  not  more  than  5% 
above  the  prime  rate  as  in  effect  from 
time  to  time  and  any  letter  of  credit  fees 
would  not  exceed  1%  annually  of  the 
face  amount  of  the  LOG.  The  total 
principal  amount  of  Reimbursement 
Agreement  and  Guarantee  obligations 
outstanding  at  any  one  time,  together 
with  the  aggregate  amoimt  of  cash 
capital  contributions,  will  not  exceed 
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$60  millioa.  In  addition,  the  total 
principal  amount  of  Reimbursement 
Agreement  obligations  incurred  by  ED 
for  which  authoriEation  is  sought, 
together  with  the  aggregate  principal 
amount  of  borrowings  incurred  by  En  as 
described  below,  would  not  exceed  $10 
milbon  outstanding  at  any  one  time. 
Ell  also  proposes  to  issue,  sell  and 
renew  from  time  to  time  through 
December  31, 1994  its  promissory  notes 
evidencing  short-term  borrowings  from 
commercials  banks  and  other  financial 
institutions,  in  an  aggregate  principal 
amount  at  any  one  time  outstanding 
(together  with  the  aggregate  amount  of 
obligations  outstanding  under 
Reunbursement  Agreements  entered 
into  by  EU)  not  exceeding  $10  million. 
Such  notes  would  mature  not  later  than 
nine  months  after  issuance,  bear  interest 
at  a  rate  (after  giving  notice  to  any  fees 
and  compensating  balance 
requirements)  not  in  excess  of  125%  of 
the  lending  bank's  or  other  recognized 
prime  rate,  and  would  be  prepayable 
only  to  the  extent  provided  therein.  In 
addition,  such  borrowings  would  be 
unsecured  (except  as  described  below) 
and  would  not  be  made  as  part  of  any 
public  offering.  Borrowings  may  be 
made  pursuant  to  loan  participation 
arrangement  or  lines  of  credit 
established  by  EII  with  commercial 
banks.  (Such  arrangements  or  lines  of 
credit  may  include  a  letter  of  credit 
facility  which  would  permit  EU  to 
obtain  LOCs  for  the  purposes  and 
having  the  terms  described  above.  In  the 
aggregate  face  amount,  together  with  the 
aggregate  principal  amount  borrowed, 
not  to  exceed  $10  million.) 

To  enable  ED  to  effect  short-term 
borrowings  on  more  favorable  rates  and 
terms,  GPU  proposes  from  time  to  time 
through  December  31,  1994  to  enter  into 
Guarantees  with  the  lenders  to  seciire 
Ell's  obligation  to  repay  such 
borrowings  (including  pursuant  to  any 
letter  of  credit  facility  as  described 
above).  The  total  principal  amount  so 
guaranteed  by  GPU  would  not  exceed 
$10  million,  and  would  be  in  addition 
to  the  $60  million  authorized  under  the 
1992  Order. 

Finally,  in  view  of  its  expanding 
business  operations.  En  believes  that  it 
would  be  appropriate  to  consolidate  its 
operation  and  maintenance  services 
provided  to  affiliates  and  nonaffiliates 
within  a  wholly  owned  subsidiary  of  EH 
to  be  formed  ("Services  Sub"). 
Accordingly.  ED  proposes  to  acquire  for 
$1,000  all  of  the  capital  stock  of 
Services  Sub.  a  Delaware  corporation  to 
be  formed,  and  to  contribute  up  to  $1 
million  to  Services  Sub  from  time  to 
time  through  December  31, 1994  to 
provide  temponary  working  capital. 


Consolidated  Natural  Gat  Conpany,  et 

al.  (78-7761) 

Consolidated  Natiunl  Gas  Company 
("CNG"),  a  registered  holding  company, 
its  wholly-owned,  nonutility  subsidiary, 
CNG  Energy  Corp  ("CNG  Energy"),  and 
CNG  Technologies,  Inc.  C'CNGT"),  a 
wholly  owned  non-utility  subsidiary 
company  of  CNG  Energy,  each  located  at 
the  CNG  Tower,  625  Liberty  Avenue. 
Pittsburgh.  Pennsylvania  15222-3199, 
have  filed  a  post-effective  amendment  to 
their  application-declaration  under 
sections  6(a),  7,  9(a),  10  and  12(b)  of  the 
Act  and  Rules  43.  45  and  50  thereunder. 

By  order  dated  December  21, 1990 
(HCAR  No.  25224)  ("1990  Order"),  CNG 
Energy  was  authorized  to  establish  CNG 
Technologies  ("CNGr'),  a  wholly- 
owned  limited  purpose  subsidiary,  to 
pursue  and  support  the  development  of 
new  gas  related  technologies.  Pursuant 
to  section  2(a)  of  the  Gas  Related 
Activities  Act  of  1990,  Public  Law  101- 
572  (1990),  the  Commission  also 
authorized  CNG  Energy  in  the  1990 
Order  to  acquire  partnership  interest  in 
EnerTex  Partners,  LP.  ("EnerTek"  or 
"Partnership"),  for  $2  million.  EnerTek 
is  a  gas  industry  fund  that  invests  in 
smaller  companies  developing 
innovative  products,  processes  and 
techniques  that  enhance  the  supply, 
transportation  and  utilization  of  natiu-al 
gas.  and  to  assign  its  interest  in  EnerTek 
to  CNGT. 

To  fimd  its  investment  in  EnerTek, 
the  Commission  authorized  CNGT 
through  December  31, 1993  to  issue  and 
sell  its  common  stock  to  and/or  obtain 
a  long-term  loan  from  EnerTek.  in  any 
combination  thereof,  in  an  aggregate 
outstanding  amount  not  to  exceed  $2 
million.  To  support  this  funding,  the 
Commission  further  authorized  EnerTek 
through  December  31.  1993  to  issue  and 
sell  its  common  stock  to  and'or  obtain 
a  long-term  loan  from  CNG,  in  any 
combination  thereof,  in  an  ag^^ate 
outstanding  amount  not  to  exceed  $2 
million.  As  of  September  30, 1993. 
CNGT  has  invested  $1  million  in 
EnerTek. 

To  enable  it  to  fulfill  its  obligation  to 
invest  a  total  of  $2  million  in  the 
Partnership,  CNG  Energy  and  CNGT 
now  se^  an  extension  of  the  1990 
Order  authorizations  through  December 
31, 1995.  Accordingly,  O^GT  requests 
authorization,  from  time-to-time 
through  December  31, 1995,  to  issue  and 
sell  its  common  stock  to  CNG  Energy, 
and/or  obtain  long-term  loans  from  CNG 
Energy,  in  any  combination  thereof,  in 
sn  aggregate  outstanding  anraunt  not  to 
exceed  $2  million.  CNG  Energy,  in  turn, 
proposes,  fit>m  time-to-time  through 
December  31, 1995,  to  issue  and  sell  its 


common  stock.  $1,000  par  value  per 
share,  to  CNG  and/ or  obtain  long-term 
loans  from  CNG.  in  any  combination 
thereof.  In  an  aggregate  outstanding 
amount  not  to  exceed  $2  million. 

Long-term  loans  to  CNGT  by  CNG 
Energy  and.'or  to  CNG  Energy  by  CNG 
shall  be  evidenced  by  long-term  non- 
i»egotiable  notes  of  CNG  Energy  or 
CNGT  (documented  by  book  entry  only) 
matiuing  over  a  period  of  time  not  in 
excess  of  30  years.  The  interest  borne  by 
such  loans  shall  not  exceed  CNG's  cost 
of  funds  for  comparable  borrowings  by 
CNG.  In  the  event  CNG  has  not  had 
recent  comparable  borrowings,  the  rates 
will  not  exceed  the  Solomon  Brothers 
Inc.  indicative  rate  for  comparable  debt 
issuances  published  in  Solomon 
Brothers  Inc.  Bond  Market  Roundup  or 
similar  publication  on  the  date  nearest 
to  the  time  of  takedown. 

CNG  will  obtain  the  funds  required 
for  CNG  Energy  through  internal  cash 
generation,  issuance  of  long-term  debt 
securities,  borrowings  under  credit 
agreements  or  through  other 
authorizations  approved  by  the 
Commission  subsequent  to  the  effective 
date  of  this  application-declaration. 

Georgia  Power  Company  (70-6085) 

Georgia  Power  Company  ("Georgia 
Power"),  333  Piedmont  Avenue,  NE.. 
Atlanta,  Georgia  30308,  an  electric 
pubhc-utility  subsidiary  of  The 
Southern  Company,  a  registered  holding 
company,  has  filed  an  application 
requesting  that  an  <wder  be  issued  that 
finds  that  it  is  exempt  from  section  9(a) 
of  the  Act  pursuant  to  section  9(c)(3). 

Georgia  Power  proposes  to  invest  up 
to  $5  million  to  acquire  all  of  the 
limited  partnership  units  of  ATV/GP 
Parallel  Fund,  Limited  Partnership,  a 
Delaware  limited  partnership 
("Tartnership")  to  be  formed  for  the 
purpose  of  making  venture  capital 
investments  in  high-technology 
companies  located  in  Georgia  Power's 
service  territory.  The  Partnership  will 
operate  in  tandem  vdth  the  Alliance 
Technology  Ventures,  Limited 
Partnership  ("Ventures"),  also  a 
Delaware  limited  partnership,  and  at 
least  one  other  parallel  partnership. 

Initially,  the  sole  general  partner 
("General  Partner")  of  the  Partnership 
and  of  Ventures  will  be  Michael  A. 
Henos,  a  professional  fund  manager 
vvho  has  managed  other  venture  capital 
funds  similar  to  the  Partnership.  The 
General  Partner  will  enter  into  a 
management  agreement  (the 
"Managememt  Agreement")  with 
Alliance  Technology  Management 
Corp.,  which  is  wholly-owned  by  Mr. 
Henos. 
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The  organization  of  Ventures  and  the 
parallel  partnership  funds  is  being 
sponsored  by  the  Georgia  Research 
AUiance  ("GRA").  a  public-private  effort 
supported  by  Georgia's  research 
universities  and  business  community. 
The  GRA  was  created  to  promote 
science  and  technology-driven 
economic  development  in  Georgia, 
particularly  in  the  areas  of  advanced 
telecommunications,  environmental 
technologies  and  genetics. 

The  objective  ofVentures  is  to  supply 
early  stage  venture  capital  to  start-up 
companies  organized  to  commerciaHze 
these  and  other  new  technologies, 
generally  described  as  information  and 
life  sciences  technologies.  Through  such 
investments,  Ventures  will  help  to 
stimulate  business  activity  and 
economic  development,  primarily  in 
Georgia,  including  the  creation  and 
retention  of  jobs,  while  seeking  to 
realize  attractive  returns  on  invested 
funds.' 

Although  the  investments  selected  by 
Ventures  will  be  Georgia-focused  as 
well  as  focused  on  technologies  which 
have  been  supported  by  the  GRA, 
Ventures  may,  in  appropriate  cases, 
consider  investment  opportunities 
outside  of  Georgia  in  order  to  obtain 
superior  returns  and  the  benefits  of 
geographical  diversity.  However,  the 
general  partner  ("General  Partner")  may 
invest  the  capital  of  the  Partnership 
only  in  companies  which  have  (or 
propose  to  have)  their  principal 
executive  offices  or  substantial 
operations  within  the  state  of  Georgia. 
Further,  imder  no  circumstances  will 
the  Partnership  acquire  the  seou'ities  of 
any  "public  utility  company."  "electric 
wholesale  generator."  or  "foreign  utility 
company."  as  defined  under  the  Act,  or 
of  any  "qualifying  facihty."  as  defined 
under  the  PubUc  Utility  Regulatory 
Policies  Act. 

The  selection  of  the  General  Partner 
and  fund  manager  ("Fund  Manager") 
and  negotiation  of  the  terms  of  the 
separate  partnership  agreements  and 
management  agreement  have  been 
carried  out  under  the  guidance  of  the 
GRA  executive  committee.  William 
Dahl.  President  and  chief  executive 
officer  of  Georgia  Power,  has  served  as 
a  member  of  the  GRA  executive 
committee. 

It  is  the  objective  of  the  General 
Partner  and  the  GRA  executive 
committee  to  establish  a  combined  fund 
of  $30  to  $60  million.  Aggregate 
commitments  for  at  least  $25  million  of 
the  partnership  units  to  be  offered  by 
Ventures  and  any  parallel  partnership 
are  required  before  the  initial  closing 
will  occur.  During  the  six  months 
following  the  initial  closing,  if  aggregate 
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subscriptions  of  all  limited  partners  are 
less  than  $60  miUion  the  General 
Partner  may  solicit  subscriptions  from 
additional  limited  partners.  The  offering 
of  limited  partnership  interests  by 
Ventures  and  the  Partnership  is 
intended  to  qualify  as  a  private 
placement  of  securities  that  is  exempt 
from  registration  under  the  federal 
securities  laws. 

The  obligations  of  Ventures  and  each 
parallel  partnership,  including  the 
Partnership,  to  fund  investments  in  each 
qualifying  venture  selected  by  the 
General  Partner  will  be  in  proportion  to 
the  aggregate  of  the  "uninvested 
subscriptions"  in  each  respective 
partnership.  Thus,  assuming  aggregate 
commitments  of  all  limited  partners 
equal  to  $30  million,  the  Partnership 
would  be  obligated  to  advance  Ve  of  the 
funds  needed  for  any  particular 
investment.  However,  should  Ventures 
at  any  time  elect  to  invest  in  a  non- 
Georgia  venture,  the  Partnership's 
proportionate  "uninvested 
subscription"  would  automatically 
increase.  Thus,  if  the  General  Partner 
were  subsequently  to  select  a  qualifying 
Georgia-based  investment,  the 
partnership's  percentage  commitment 
would  be  proportionately  greater.  In  this 
way.  the  investments  by  Ventures  and 
each  parallel  partnership  would  be 
maintained  approximately  in  the  same 
proportion  as  their  respective  initial 
subscriptions. 

In  certain  respects,  actions  that  may 
be  taken  by  the  General  Partner  will 
require  the  consent  of  Georgia  Power,  as 
limited  partner.  Specifically,  no  term  or 
provision  of  the  partnership  agreement 
may  be  waived,  modified  or  amended, 
unless  Georgia  Power  shall  have  given 
its  written  consent.  Similarly,  the 
Management  Agreement  may  not  be 
amended  without  the  consent  of  Georgia 
Power. 

It  is  intended  that  the  Partnership  and 
any  other  parallel  partnership  will  be 
managed  and  operated  in  tandem  with 
Ventures.  Thiis.  certain  actions  of  the 
General  Partner  that  could  have  an 
effect  upon  the  Partnership  may  require 
prior  approval  of  the  limited  partners  of 
Ventures  (rather  than  Georgia  Power)  or 
of  an  advisory  committee  of  Ventures 
("ATV's  Advisory  Committee").  These 
actions  include  the  right  to: 

(1)  Resolve  certain  issues  relating  to 
potential  conflicts  of  interest; 

(2)  Approve  or  disapprove  of 
proposed  valuations  of  assets, 
particularly  with  reference  to  valuations 
of  securities  which  are  deemed  to  be 
"freely  tradeable"; 

(3)  Approve  or  disapprove  of  any 
investments  that  would  deviate  from 
specified  investment  Umifations;  and. 


(4)  Approve  any  proposal  by  the 
General  Partner  to  incur  debt  or  make 
guarantees  in  an  amount  exceeding  10% 
of  the  aggregate  subscriptions  of  all 
partners  of  the  Partnership,  or  to 
reinvest  proceeds  attributable  to  the 
disposition  of  a  Partnership  investment. 

The  term  of  the  Partnership  shall  be 
for  ten  years  (imtil  December  31.  2003). 
However,  the  term  would  be  extended 
automatically  for  up  to  two  additional 
two  year  periods  if  the  Umited  partners 
ofVentures  consent  to  the  extension  of 
the  term  of  Ventures.  Likewise,  a 
voluntary  or  forced  withdrawal  of  the 
General  Partner  under  Ventures' 
partnership  agreement  would  result 
automatically  in  a  withdrawal  of  the 
General  Partner  under  the  Partnership 
Agreement. 

The  General  Partner  will  make  a 
capital  commitment  to  the  Partnership 
equal  to  1%  of  the  aggregate 
commitments  of  the  partners.  The 
balance  of  the  contributed  capital  will 
be  provided  by  Georgia  Power,  as  the 
sole  limited  partner.  At  the  initial 
closing,  scheduled  for  Deeember  15. 
1993,  the  partners  of  Ventures  and  each 
parallel  partnership  (including  the 
Partnership)  will  be  obligated  to 
contribute  10%  of  their  commitments. 
Thereafter,  during  each  succeeding 
twelve  month  period,  the  General 
Partner  may  call  an  amount  not  to 
exceed  22  V2%  of  the  aggregate 
commitments  of  the  partners. 

All  Partnership  gams  and  losses 
(including  gains  and  losses  deemed  to- 
have  been  realized  when  securities  are 
distributed  in  kind)  will  generally  be 
allocated  80%  to  and  among  all  partners 
in  proportion  to  their  respective  capital 
contributions  and  20  percent  to  the 
General  Partner.  Cash  distributions  to 
Georgia  Power  and  the  General  Partner 
shall  be  made  each  year  in  an  amount 
equal  to  their  tax  Uability  with  respect 
to  their  interest  in  the  Partnership.  Cash 
distributions  in  excess  of  that  amount 
shall  then  be  made  in  the  discretion  of 
the  General  Partner  in  proportion  to  the 
partners'  capital  contributions  until 
such  time  as  Georgia  Power  shall  have 
received  aggregate  distributions  equal  to 
its  subscription.  Except  as  may  be 
approved  by  ATV's  Advisory 
Committee,  all  distributions  must  be 
made  in  cash  or  in  freely  tradeable 
securities. 

Georgia  Power  will  not  acquire 
directly  or  indirectly  any  interest  in 
Ventures.  Profits,  losses  and 
distributions  to  Georgia  Power  will  be 
based  solely  upon  the  performance  of 
the  Partnership,  without  regard  to  the 
investment  performance  of  Ventures. 

Under  the  terms  of  the  Management 
Agreement,  the  Management  Company 
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^p^^'  Mo^...Po.„C.n,.„„....         ^3nU..U;e^^^«:;- 

i^k£S^^    .••£ss^^"^?a=     s!ir4^^[,rs™'irr™^ 

r~r,.,„c^i  o„^  ^^l.o  •  .  J     -.».  .u  The  Potomac  Edison  Company  (45%  of  $300  muhon). 

Smal  do^n.Hn  a^amo?^^^^^^^^  '"P°^°'"^^  Edison").  10435  Downsville  The  borrowings  to  be  made  by 

ScSd  $4f)0  nnn  P^^'^'  Hagerstown.  Mar>land  21740-  Declarants  may  be  either:  (i)  Standby 

in!^JS»KD^       k-        nv.  1766.  and  West  Penn  Power  Company        loans  ("Standby  Loans");  or.  (ii) 

nhhanfpH^n  n^?   Partnership  will  be         ("West  Penn").  800  Cabin  Hill  Drive.  competitive  loans  ("Competitive 

t  eCal  to  f.^.TnJr'.  ,"1""'^'""'"'     Greensburg,  Pennsylvania  15601  (each  a     Loans").  Regardless  of  the  type  of  loan 
r!lTttlr.r  1!k        -         .    .u  "Declarant"  or  "Borrower",  collectively,     category,  each  Ume  a  Declarant  makes  a 

PrnprSfn  f  °R«!  P"^^"  °  *^«  "Declarants"  or  "Borrowers"),  each  an        borrowing  under  the  Agreement,  there 

Partnership  (Base  Amount  ).  electric  public-utility  subsidiary  will  be  a  note  issued, 

rnlr^ont'®       T  ^^^duced  Company  of  Allegheny  Power  System.  Each  Standby  Loan  is  made  as  part  of 

commencmg  on  the  seventh  anniversary  Inc..  a  registered  holding  company,  have    a  borrowing  consisting  of  loans  to  a 

of  the  mitia^  closing  by  an  amount  equal  filed  a  declaration  under  sections  6(a)         single  Declarant  made  by  the  Lenders 

to  the  cost  basis  of  securities  distributed  and  7  of  the  Act  and  Rules  50  and  ratably  in  accordance  with  their 

in  kind  to  the  partners,  secimties  50(a)(5)  thereunder.  commitments  ("Commitments").  A 

deemed  to  be  worthless  and  securities  Declarants  propose  to  enter  into  a  standby  Loan  will  consist  of  an 

r«  ,S!?  ^"^       Partnership  Competitive  Advance  and  Revolving  aggregate  principal  amount  which  is  an 

has  realized  a  capital  gam  Credit  Facility  Agreement  integral  multiple  of  $1  miUion  and  not 

The  management  fee  will  cover  the  ("Agreement")  with  Chemical  Bank  and     less  than  $10  miUion  (or  an  aRgreeate 

Partnership  s  share  of  all  normal  The  Bank  of  New  York  as  co-agents  principal  amount  equal  to  theTemaining 

operating  expenses  of  the  Management  ("Co-Agents").  Chemical  Bank  as  balance  of  the  available  Commitments) 

Company,  includmg  costs  of  administraUve  agent  ("Administrative        The  aggregate  amount  of  a  Lenders 

mvestigating  and  negotiating  individual  Agent"),  and  certain  lenders  named  in        Standby  Loans  cannot  exceed  its 

investments;  fees  and  expenses  of  the  agreement  (each  a  "Lender".  Commitment 

outside  consultants  relating  to  collectively.  "Lenders")  for  borrowings  Each  Standby  Loan  is  either  at  a 

i'artnership  investments  and  portfolio  under  the  Agreement  through  December     Declarant's  request:  (i)  A  Eurodollar 

management;  fees  and  expenses  of  31. 1997.  Standby  Loan^or.  (ii)  an  alternate  base 

othcers  and  employees  of  the  Declarants  also  propose  to  grant  and        rate  loan  ("ABR  Loan").  A  Eurodollar 

Management  Company;  and  other  maintain  a  security  interest  in  the  Standby  Loan  is  any  Standby  Loan  of 

general  and  admmistrative  costs.  So  outstanding  stock  of  their  subsidiary.         one.  two.  three  or  six-month  duration 

Jong  as  the  Management  Agreement  Allegheny  Generating  Company  bearing  interest  at  a  one.  two.  three  or 

shall  remain  m  effect,  the  General  {  Generating"),  which  is  wholly-owned  six-month  rate,  respectively.  The 

Partner  will  not  be  entitled  to  receive  by  Declarants  in  the  following  interest  rate  for  a  Eurodollar  Standby 

any  salary  from  Ventures  or  the  percentages:  Monongahela-27%;  Loan  of  a  given  maturity  will  be  equal 

Partnership.  Potomac  Edison-28%:  and.  West  to  the  London  hiterbank  Offered  Rate 

Georgia  Power  states  that,  as  a  Hmited  Penn-45%.  The  Generating  stock  will  ("LIBOR")^  for  the  same  maturity  plus 

partner  of  the  Partnership,  it  will  not  secure  Declarants'  oWigations  under  the  the  "Apphcable  Margin"  3 

acquu-e  any  "voting  securities."  as  that  Agreement.  For  each  Declarant,  the  Category  i ....  0375 

term  is  defined  in  section  2(a)(17)  of  the  security  interest  granted  by  it  in  AA/Aa2  or  above 

Act.  Thus.  Georgia  Power  states,  the  Generating's  stock  will  expire  on  the  Category  2 0.4375 

Partnership  will  not  be  an  "affiUate"  or  later  of  December  31, 1997  or  the  day  on       ^Im^  " 

"subsidiary  company"  of  Georgia  Power  which  the  last  of  its  outstanding  debt  a/az  °' 

within  the  meaning  of  the  Act.  under  the  Agreement  is  repaid,  which  Category  3 0.5625 

Specifically,  Georgia  Power  states,  it  cculd  be  as  late  as  December  31,  2000  ^"'^'  "' 

will  not  be  entitled  to  take  part  in  the  The  Agreement  provides  that  each  of         bbb^b^*^  " 

control,  management  of  investment  Declarants  may  borrow  from  the  Category  4  0  875 

decisions  of  the  Partnership  or,  through  Lenders  on  a  standby  revolving  credit  BBB-/Baa3  or  beiow 

the  Partnership,  the  control  or  basis,  from  time-to-time  prior  to  the  a,,  add  r  o.     jl    , 

management  of  any  company  in  which  "maturity  Date."  1  a  principal  amount  nn«H«v  to  »H^  1'  any  Standby  Loan  of 

the  Partnership  may  invest.  Georgia  "P  to  $300  million,  but  not  in  excess  of  °n,prp  J«t  t^- A^f      '^"^^"'l,^'^ V."^ 

Power  further  states  that,  as  a  hmited  $300  million  in  the  aggregate  at  any  "^«™st  at  the   Alternate  Base  Rate,"  as 

partner,  it  will  only  be  entitled  to  tine  outstanding  for  all  three  i-iranD-    j  f    j.    u   . 

rrom  the  General  Partner,  to  inspect  the         *=-ach  Declarant  s  borrowing  limit  wrill  dollar  deposiu  approximately  equal  in  principal 

Partnership's  books  and  records,  and  to  ^®  *  percentage  of  the  total  aggregate  amount  to  the  Administrative  Agent's  portion  of 

vote  on  a  limited  number  of  actions  that  P"ncipal  amount  ($300  million)  f"*^  borrowing  by  Eurodollar  Standby  Loan,  and 

could  hmdamentally  change  the  available  for  borrowing  under  the  S;:Ktrp?,^?!jL'L:ntnXrft' 

structure  and  purposes  of  the  Agreement.  Such  percentage  will  be  AdminisuaUve  Agent  in  immediately  available 

Partnership  and  its  relationship  with  the  equivalent  to  each  Declarant's  pro  rata  ^°''* '°  ^^  London  interbank  market  two  business 

General  Partner  and  Ventures.  Georgia  ^^are  of  the  stock  of  Generating.  ^^*  5"°' '°  ^^  commencement  of  such  interest 

Power  also  states  that,  as  a  limited  ''T-°An„n..Ki  w       ....  ^    ^-    . 

partner  of  the  Partnership,  it  will  have  „ '  •'^^"""ty  D"""  »  defined  m  the  Agreement «  Agree,Se'^'''o^y"  a."''.'' ""^^e  Jp'plicable 

no  independent  right  to  remove  the  tt!.  a1  *^7"«n'. "'  ^^  dat*  of  the  Agreement  percentage  set  forth  below  based  upon  the  [credit] 

General  Partner,  for  cause  or  otherwise.  ^iZ^^^'^ry'^:^^:^::^'-^^^  °^'^  "'^  s^ll^t^rit^^^t^L''^  'i^V-lT'"' 
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defined  by  the  Agreement.  The 
Alternate  Base  Rate  is  defined  in  the 
Agreement  as,  for  any  day,  a  rate  per 
annum  equal  to  the  greatest  of:  (a)  The 
prime  rate  publicly  announced  by  the 
Administrative  Agent  in  effect  at  its 
principal  office  in  New  York  City  on 
such  day;  (b)  the  "Base  CD  Rate"  in 
effect  on  such  day  plus  1%;  and,  (c)  the 
"Federal  Funds  Effective  Rate"*  in 
effect  on  such  day  plus  Vz  of  1%. 

"Base  CD  Rate"  is  defined  in  the 
Agreement  as  the  sum  of  (a)  the  product 
of  (i)  the  "Three-Month  Secondary  CD 
Rate"*  and  (ii)  Statutory  Reserves  and 
(b)  the  "Assessment  Rate."" 

A  Declarant  may  not  request  any 
borrowing  which,  if  made,  would  result 
in  an  aggregate  of  more  than  three 
separate  Standby  Loans  of  any  Lender 
being  outstanding  at  any  one  time. 

Competitive  Loans  are  not  shared 
ratably  by  the  Lenders  and  a  Lender 
may  exceed  its  Commitment  to  make  a 
Competitive  Loan.  Each  Competitive 
Loan  may  be  from  one  day  to  three 
years'  duration  and  is^  either  a 
"Eurodollar  Competitive  Loan"^  or  a 
"Fixed  Rate  Loan,"«  as  a  Declarant  may 
request. 


•  "Federal  Funds  Efiective  Rate"  is  defined  in  the 
AgTsemant  as,  for  any  day,  the  weighted  average  of 
the  rates  on  overnight  Federal  funds  transactions 
writh  members  of  the  Federal  Reserve  System 
arranged  by  Federal  funds  brokers,  as  published  on 
the  next  succeeding  business  day  by  the  Federal 
Reserve  Bank  of  New  York,  or  if  such  rate  is  not 

so  published  for  any  day  «^ch  is  a  business  day, 
the  avera^  of  the  quotations  for  the  day  of  such 
transactions  received  by  the  Administrative  Agent 
from  three  Federal  funds  brokers  of  recognized 
standing  selected  by  it 

»  "Three-Month  Secondary  CD  Rate"  is  defined  in 
the  Agraemfflit  as,  for  any  day.  the  secondary 
market  rate  for  three-month  certificates  of  deposit 
reporting  as  being  in  effect  on  such  day  (or,  if  such 
day  shall  not  be  a  business  day,  the  next  preceding 
business  day)  by  the  Federal  Reserve  Board  through 
the  public  information  telephone  line  of  the  Federal 
Reserve  Bank  of  New  York,  or,  if  such  rate  shall  not 
be  so  reported  on  such  day  or  such  next  preceding 
business  day.  the  average  of  the  secondary  market 
quotations  for  three-month  certificates  of  deposit  of 
major  money  center  banks  in  New  York  City 
received  at  approximately  10  a.m..  New  York  City 
time,  on  such  day  (or,  if  such  day  shall  not  be  a 
business  day,  on  the  next  preceding  business  day) 
by  the  Administrative  Agent  from  three  New  York 
City  negotiable  certificate  of  deposit  dealers  of 
recognized  standing  selected  by  it. 

•  "Assessment  Rate"  is  defined  in  the  Agreement 
as,  for  acy  date,  the  annual  rate  (rounded  upwards, 
if  necessvy,  to  the  next  l/lOO  of  1%)  most  recently 
estimated  by  the  Administrative  Agent  as  the  then 
current  net  annual  assessment  rate  that  Mill  be 
employed  in  determining  amounts  payable  by  the 
Administrative  Agent  to  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  for  insurance  by 
the  FDI.C  of  time  deposits  made  in  dollars  at  the 
Administrative  Agent's  domestic  offices. 

'A  "Eurodollar  Competitive  Loan"  is  defined  in 
the  Agreement  as  any  Competitive  Loan  bearing 
interest  at  a  rate  per  annum  equal  to  the  LIBOR  rate 
for  the  same  maturity  plus  a  margin  specified  by  the 
Lender  making  such  loan  in  its  competitive  bid. 

•  A  "Fixed  Rate  Loan"  is  defined  in  the 
Agreement  as  any  Competitive  Loan  bearing  interest 


Each  Declarant,  in  order  to  request 
competitive  bids  ("Bids"),  must  send  a 
duly  completed  competitive  bid  request 
("Request")  to  the  Administrative 
Agent.  The  Request  shall  specif)':  (i) 
Borrowing  under  either  a  Eurodollar 
Competitive  Loan  or  Fixed  Rate  Loan; 
(ii)  the  date  of  the  borrouring  and  the 
aggregate  principal  amount  thereof  (an 
integral  multiple  of  $1  million  and  not 
less  than  $10  milhon);  and  (iii)  the 
interest  period  with  respect  thereto. 

The  Administrative  Agent  will  invite 
the  Lender  to  bid  to  make  Competitive 
Loans  pursuant  to  the  Request.  Each 
Lender  may  make  one  or  more  Bids  in 
response  to  a  Request.  Each  Bid  must  be 
an  integral  multiple  of  $1  million  and 
not  less  than  $5  million,  an  may  equal 
the  entire  principal  amount  of  the 
competitive  borrowing  requested,  A  Bid 
is  irrevocable  once  submitted.  The  Bid 
shall  specify:  (i)  The  principal  amoimt; 
(ii)  the  competitive  bid  rate;  and  (iii)  the 
interest  period  and  the  last  day  thereof. 
The  Administrative  Agent  shall 
promptly  notify  the  appUcable 
Declarant  by  telecopier  of  all  the  Bids 
made,  the  competitive  bid  rate,  the 
principal  amount  of  the  Bid  and  the 
identity  of  the  Lender  that  made  each 
Bid,  In  a  Declarant's  sole  discretion,  it 
may  accept  or  reject  any  Bid, 

Declarants  will  utilize  the  procedure 
summarized  above  as  their  alternative 
competitive  bidding  procedure  (see 
HCAR  No.  22623)  to  be  carried  out  in 
accordance  with  the  requirements  of 
Rule  50  under  the  Act, 

Declarants  also  propose  that,  pursuant 
to  a  security  agreement  ("Security 
Agreement"),  each  Declarant  will  grant 
to  the  Lenders  a  security  interest  in  the 
stock  of  Generating  owned  by  it.  The 
security  interest  in  the  Generating  stock 
owned  by  each  Declarant  will  seoire  the 
payment  or  performance,  as  the  case 
may  be,  of  that  Declarant's  obhgations 
under  the  Agreement. 

The  Security  Agreement  provides  that 
Chemical  Bank  ulll  act  as  collateral 
agent  ("Collateral  Agent")  for.  (i)  The 
Lenders,  (ii)  the  Administrative  Agent, 
(iii)  The  Collateral  Agent,  and  (iv) 
successors  and  assigns  of  each  of  the 
foregoing  (collectively.  "Secured 
Parties").  The  Generating  stock 
certificates  are  to  be  delivered  to  the 
Collateral  Agent,  accompanied  by  stock 
powers,  duly  executed  in  blank. 

In  the  absence  of  an  event  of  default, 
as  defined  in  the  Security  Agreement, 
each  Declarant  wall  be  permitted  to 
exercise  all  voting  rights;  provided, 
however,  that  no  action  will  be 
permitted  (regardless  of  whether  an 


event  of  default  has  occurred  and  is 
continuing)  if  such  action  would 
adversely  affect  the  rights  inuring  to  the 
Secured  Parties.  Each  Declarant  will  be 
entitled  to  receive  and  retain  any  cash 
dividends  on  the  Generating  stock 
pledged  by  it  only  to  the  extent  that 
such  cash  dividends  are  permitted  by, 
and  are  otherwise  paid  in  accordance 
wth,  the  terms  and  conditions  of  the 
loan  documents  and  appUcable  laws. 
Upon  the  occurrence  and  during  the 
continuance  of  an  event  of  default,  all 
rights  of  a  Declarant  to  dividend 
pajTnents  shall  cease,  and  all  such 
rights  will  become  vested  in  the 
Collateral  Agent. 

Borrowers  also  propose  to  pay  to  each 
Lender  a  commitment  fee  at  a  rate  per 
annum  equal  to  the  "AppUcable 
Commitment  Fee  Percentage,"  as 
defined  in  the  Agreement,  of  such 
Borrower  from  time-to-time  in  effect  on 
the  average  daily  unused  amount  of 
such  Borrower's  borrowing  percentage 
of  the  commitment  of  such  Lender 
during  the  preceding  quarter.  The 
"Applicable  Commitment  Fee 
Percentage"  is  defined  in  the  Agreement 
as  "the  applicable  percentage  set  forth 
below  based  upon  the  ratings  applicable 
on  such  date  to  the  first  mortgage  bonds 
of  such  (Borrower):" 


Credit  rating 

Category  1  

A.VAa2  or  above 
Category  2 

AA-/Aa3  or 

A+/A1  or 

A/A2 
Category  3 

A  -  /Ae  or 

BBB+/Baal  or 

BBB/Baa2 
Category  4 

BBB  -  /Baa3  or  below 


Percent- 
age 

0.15 
.175 

.25 

.375 


at  a  fixed  percentage  rate  per  aimiim  specified  by 
the  Lender  making  such  loan  in  its  competitive  bid. 


(For  this  purpose  only,  it  is  stated  that 
Competitive  Loans  outstanding  shall  not 
be  deemed  to  have  used  such 
commitment) 

In  addition  to  the  commitment  fee. 
Declarants  propose  to  pay  a  $100,000 
fee  for  the  ser\'ices  of  the  Co- Agents, 
which  they  shall  share  equally.  The 
Administrative  Agent  shall  be  paid  an 
annual  fee  of  $18,000  as  well  as  a  $2,000 
fee  for  each  Request  received  by  it,  as 
discussed  above. 

Declarants  state  that  the  proceeds 
from  borrows  under  the  Standby  Loans 
and  the  Competitive  Loans  will  be  used: 

(1)  To  construct  flue-gas 
desulfurization  equipment  (also  known 
as  a  "scrubber")  at  Generating  (in 
compliance  with  the  Clean  Air  Act 
Amendments  of  1990); 

(2)  For  the  acquisition  of  property; 
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(3)  For  the  construction,  completion, 
extension  and  improvement  of  their 
facihties; 

(4)  For  tke  improvement  or 
maintenance  of  their  electric  service; 
and 

(5)  For  other  general  corporate 
purposes  including  but  not  limited  to 
tax  oayments.  bond  payments,  conmion 
stock  dividends,  coal  payments  and 
construction  payments 

Entergy  Corporation  (70-8299) 

Entergy  Corporation,  225  Baronne 
Street,  New  Orleans.  Louisiana  70112 
("Entergy"),  a  registered  holding 
company,  has  filed  an  application- 
declaration  with  the  Commission 
pursuant  to  sections  6(a),  7,  9(a),  10  and 
12(c)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act")  and  Rules  42  and  50  thereunder. 

Entergy  requests  authority  through 
March  31, 1997  to  issue  from  time  to 
time  up  to  2  million  shares  of  its 
common  stock  ("Stock"),  par  value  of  $5 
per  share  in  connection  with  a  proposed 
nonstatutory  Stock  Investment  Plan 
("Plan").  Under  the  Plan,  eligible 
employees  ("Eligible  Employees")  of 
Entergy  and  of  other  participating 
companies  (collectively,  "Participating 
Employers")  would  be  granted  options 
("Options")  to  purchase  shares  of  Stock. 
In  addition  to  Entergy.  Participating 
Employers  would  include  any 
corporation  (a)  50%  or  more  of  the 
common  stock  of  which  is  owned, 
directly  or  indirectly,  by  Entergy  and  (b) 
which  is,  from  time  to  time,  designated 
as  a  Participating  Employer  in  the  Plan. 
Designation  as  a  Participating  Employer 
would  be  made  by  a  committee,  more 
particularly  described  below 
("Committee"),  that  is  charged  with 
administering  the  Plan.  EHgible 
Employees  generally  would  include  all 
regular,  full-time  employees  of  a 
Participating  Employer,  including  those 
employees  who  at  the  time  of  the  grant 
of  the  applicable  Option,  are  on  paid 
leave  of  absence.  For  the  purposes  of  the 
Plan,  Eligible  Employees  would  include 
eligible  employees  of  any  successor  in 
interest  to  Entergy,  including  the 
surviving  corporation  following  the 
proposed  merger  of  Entergy  and  Gulf 
States  Utilities  Company. 

The  purpose  of  the  Plan  is  to  provide 
Eligible  Employees  of  Entergy  and  other 
Participating  Employers  with  an 
opportunity  to  acquire  a  proprietary 
interest  in  Entergy  through  the  purchase 
of  Stock.  Entergy  would  make  three 
consecutive  annual  offerings 
("Offerings")  of  Stock,  each 
corresponding  to  a  twelve  month  period 


("Plan  Year")  commencing  on  April  1 
("Commencement  Date")  and  ending 
March  31  of  the  following  year 
("Termination  Date").  The  first  Plan 
Year  with  respect  to  the  Plan  would  be 
the  twelve  month  period  beginning 
April  1, 1994  and  ending  March  31, 
1995.  An  Eligible  Employee  would 
become  a  participant  with  respect  to  any 
Offering  ("Participant")  by  enrolling  in 
the  Offering  prior  to  the  appUcable 
Commencement  Date  and  authorizing 
payroll  deductions  during  the  course  of 
the  corresponding  Plan  Year.  A 
Participant  could  authorize  deductions 
up  to  a  maximum  level  of  10%  of  the 
Participant's  base  pay  to  pay  for  the 
Stock  which  is  covered  by  the 
Participant's  option.  Generally,  each 
Participant  would  be  granted  an  Option 
on  each  Commencement  Date  to 
piut:hase  the  most  amount  of  Stock 
("Option  Shares")  allowed  by  the 
amoimt  credited  to  his  account  on  the 
Termination  Date  with  respect  to  that 
Offering  at  the  Option  exercise  price. 
The  Option  exercise  price  ("Exercise 
Price")  with  respect  to  any  Offering 
would  be  the  lower  of: 

a.  85%  of  the  closing  price  of  the 
Common  Stock  on  the  Commencement 
Date  for  that  Offering  or  the  nearest 
prior  business  day  on  which  trading 
occurs  on  the  New  York  Stock 
Exchange;  or 

b.  85%  of  the  closing  price  of  the 
Common  Stock  on  the  Termination  Date 
for  that  Offering  or  the  nearest  prior 
business  day  on  which  trading  occurs 
on  the  New  York  Stock  Exchange. 

Unless  a  Participant  elected  to 
withdraw  from  the  Plan  with  respect  to 
any  Offering,  the  Participant's  Option 
would  be  deemed  to  be  automatically 
exercised  on  the  applicable  Termination 
Dale  for  the  piu'chase  of  the  number  of 
Option  Shares  covered  by  the  Option. 
Such  purchase  would  be  reflected  by  an 
appropriate  entry  on  Entergy's  books 
and  records  evidencing  that  the  Option 
Shares  purchased  by  a  Participant  with 
respect  to  the  Offering  had  been 
acquired  by  the  Participant  as  of  that 
date.  Any  excess  amount  credited  to  the 
Participant's  account  would  be  paid  to 
the  Participant  in  cash.  If  a  Participant 
withdrew  from  an  Offering  prior  to  the 
exercise  of  the  applicable  Option,  he 
would  receive  a  refund  of  funds  paid, 
less  administrative  expenses. 

The  Plan  would  be  administered  by  a 
committee  whose  members  would  be 
appointed  by  the  Chairman  of  the  Board 
of  Directors  of  Entergy.  The  Committee 
would  consist  of  no  fewer  than  three 
members  selected  from  directors, 
officers  or  employees  of  Entergy  and  of 


other  Participating  Employers 
("Committee").  Subject  to  the  express 
provisions  of  the  Plan,  the  Committee 
would  have  the  exclusive  authority  to 
interpret  and  construe  any  and  all  of  its 
provisions  and  to  make  all  other 
determinations  deemed  necessary  or 
advisable  for  its  administration.  The 
Committee  may,  in  its  discretion,  permit 
Participants  to  make  contributions  by 
one  or  more  lump  sum  payments,  in 
addition  to  payroll  deductions.  Such 
permission  would  be  subject  to.  inter 
aha,  the  condition  that  the  total  of  all 
amounts  credited  to  a  Participant's 
account  in  any  Plan  Year  could  in  no 
event  exceed  10%  of  the  Participant's 
base  pay. 

Stock  issued  under  the  Plan  would  be 
issued  out  of  Entergy's  authorized  but 
unissued  shares,  or  bom  shares  held  by 
Entergy  as  treasury  stock.  It  is  currently 
intended  that  the  Option  Shares  would 
be  issued  from  treasury  shares,  rather 
than  from  newly  issued  shares,  and  that 
such  treasury  shares  would  be  acquired 
from  Common  Stock  purchased  by 
Entergy  on  the  open  market.  Therefore. 
Entergy  requests  authority  under  the  Act 
to  purchase  from  time  to  time  during  the 
period  through  March  31, 1997,  up  to  a 
maximum  of  2  million  shares  of  Stock, 
to  be  held  as  treasury  shares,  pending 
resale  to  Participants,  for  the  purpose  of 
satisfying  the  anticipated  requirements 
of  the  Plan.  The  timing  of  such 
purchases  would  depend  upon  the 
anticipated  needs  of  the  Plan  and  then 
existing  market  conditions.  Funds  for 
the  purchase  of  shares  of  Stock  from  the 
open  market  to  satisfy  the  requirements 
of  the  Plan  would  be  obtained  from 
internally  generated  funds.  Proceeds 
from  the  sale  of  shares  of  Stock  under 
the  Plan  will  become  part  of  the  general 
corporate  funds  of  Entergy  and  will  be 
used  (i)  to  purchase  Stock  of  Entergy 
sold  or  to  be  sold  by  Entergy  under  the 
Plan,  or  (ii)  for  other  general  corporate 
purposes. 

Entergy  additionally  requests  an 
exemption  from  the  competitive  bidding 
requirements  of  Rule  50  xmder  the  Act 
pursuant  to  subsection  (a)(5)  thereof 
with  respect  to  the  issuance  of  the 
Options  and  the  issuance  and  sale  of 
Stock  pursuant  to  the  Plan. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-29068  Filed  ll-2fr-93;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  1906] 

Advisory  Committee  on  International 
Law;  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  on 
December  13, 1993.  from  1:30  through  5 
p.m..  as  necessary,  in  room  1207  of  the 
United  States  Department  of  State. 
Washington,  DC.  The  meeting  will  be 
chaired  by  the  Legal  Adviser  of  the 
Department  of  State.  Conrad  K.  Harper, 
and  will  be  open  to  the  pubhc  up  to  the 
capacity  of  the  meeting  room.  The 
meeting  will  focus  on  the  establishment 
of  an  international  criminal  court  and 
on  jurisdictional  immunities  of  states, 
and  review  other  current  developments 
in  international  law. 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  pubUc 
desiring  access  to  the  session  should, 
prior  to  December  10, 1993,  notify  the 
Office  of  the  Assistant  Legal  Adviser  for 
United  Nations  Affairs  (telephone  (202) 
647-6771)  of  their  name,  affiliation, 
addresj  and  telephone  number  in  order 
to  arrange  admittance. 

Dated:  November  22. 1993. 
Bruce  C  Rashkow, 

Assistant  Legal  Adviser  for  United  Nations 
Affairs;  Executive  Director.  Advisory 
Committee  on  International  Law. 
IFR  Doc.  93-29075  Filed  11-26-93;  8:45  am] 

BILUNG  CODE  4710-0»-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
November  19, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49270 
Dafe^ied;  November  17, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  655, 
Japan-Hong  Kong  fares;  r-1 — 043i,  r- 
4— 063ii,  r-7— 085t,  r-2— 053i,  r-5— 
070t.  r-8— 090jj,  r-3— 063i,  r-6— 
076ee 
Proposed  Effective  Date:  December  15, 
1993 
Docket  Number:  49271 
Date  filed:  November  17, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  PSC/Reso/072  dated 
November  4, 1993  Expedited 


Resolutions  (15th  lATA  PSC— 14th 
Joint  ATA/L\TA  PSC) 

Proposed  Effective  Date:  Expedited 
Etecember  1, 1993 
Docket  Number:  49272 

Date  filed:  November  17,1993 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  Approval  Of  Amendment  To 
LATA  Articles  Of  Association.  This 
Am.endment  reflects  a  re-allocation 
of  the  duties  of  the  officers  of  the 
Association  in  light  of  the  fact  that 
the  Managing  Director's  position  is 
and  will  remain  vacant  for  the 
foreseeable  future. 
Docket  Number:  49274 

Date /i7ed:  November  17, 1993 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC2  Reso/P  1513  dated 
November  16. 1993,  Europe-Africa 
Expedited  Resos,  r-1  to  r-3,  TC2 
Reso/P  1514  dated  November  16, 
1993,  Europe- Africa  Expedited 
Resos  r-4  to  r-1 5 

Proposed  Effective  Date:  Expedited 
December  31, 1993/Jan.  1. 1994 
Docket  Number:  49276 

Date /i7ed;  November  19. 1993 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  COMP  Telex  Mail  Vote  656 
Amend  charge  for  PTA  Services/ 
Refund  of  Unused  Tickets — 
Lebanon  (Excluding  USA/US 
Territories)  r-1—  210,  r-2 —  211 

Proposed  Effective  Date:  December  1, 
1993 
Phyllis  T.  Kaylor. 

Chief  Documentary  Services  Division. 
(FR  Doc.  93-29097  Filed  11-26-93:  8:45  am] 

BILUNG  CODE  491&-62-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
November  19, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 


Docket  Number:  49269 
Date /lied;  November  16, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  14, 1993 
Description:  Application  of  Simbird 
Airways,  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q 
of  the  Regulations  appUes  for  a 
certificate  of  pubfic  convenience 
and  necessity  authorizing  Sunbird 
'     to  provide  scheduled  interstate  and 
overseas  air  transportation  of 
persons,  property  and  mail.  Upon 
certification,  Sunbird  intends  to 
proNdde  service  between  Orlando, 
Florida,  on  the  one  hand,  and 
Atlanta,  Georgia,  Detroit.  Michigan. 
Washington.  DC  (Dulles),  and 
Newark,  New  Jersey  on  the  other 
hand. 

Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 

[FR  Doc.  93-29098  Filed  11-26-93;  8:45  am] 

BILUNG  CODE  4S10-62-P 


Research  and  Special  Programs 
Administration 

[Preemption  Determination  No.  PD-5<R) 
(Docket  No.  P0A-2(R))] 

Massachusetts  Requirement  for  an 
Audible  Back-up  Alarm  on  Bulk  Tank 
Carriers  Used  To  Deliver  Flammable 
Material 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  administrative 

determination  of  preemption  by  RSPA's 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

APPLICANT:  National  Tank  Truck 
Carriers,  Inc.  (NTTC). 
STATE  LAW  AFFECTED:  Massachusetts 
General  Laws  (M.G.L.)  c.  90  §  7, 
paragraph  2. 

APPLICABLE  FEDERAL  REQUIREMENTS: 

Hazardous  Materials  Transportation  Act 
(HMTA),  49  App.  U.S.C.  1801  et  seq.. 
and  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180. 

MODEiVFFECTED:  Highway. 
SUMMARY:  The  HMTA  does  not  preempt 
Massachusetts'  requirement  for  a  back- 
up alarm  on  bulk  tank  carriers 
transporting  gasoline  or  other  flammable 
materials.  That  requirement  does  not 
concern  a  "covered  subject."  Since 
vehicles  used  in  interstate  commerce 
that  meet  Federal  regulations  are 
excluded  from  the  requirement  to  have 
a  back-up  alarm,  there  is  no  situation 
where  this  requirement  would  create  an 
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obstacle  to  the  accompli&hinent  and 
execution  of  the  HMTA  and  the  HMR. 

This  decision  will  become  RSPA's 
final  docision  20  days  after  service  if  no 
petition  for  reconsideration  is  filed 
within  that  time.  If  a  petition  for 
reconsideration  of  this  decision  is  filed 
within  20  days  of  service,  the  action  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety  on  a  petition 
for  reconsideration  will  be  RSPA's  final 
decision. 

FOR  FURTHER  Uif  ORM^TiCN  CONTACT: 
Frazer  C  Hilder,  Office  of  ibc  Chief 
Counsel,  Research  and  Special  Programs 
Admuiistratioa, US.  Department  of 
Transportation,  400  Seventh  Street  SVV., 
Wa.';htagion.  DC  20590-0001,  telephone 
(202)  366-4400. 

SUPPtEME^frABY  INFORMATION: 

I.  Application  for  a  Preemption 
Determination 

On  January  2, 1592,  RSPA  received  a 
request  fron:.  NTTC,  dated  November  25. 
1991,  for  a  determination  that  ihe 
HMTA  preempts  the  second  raraeraph 
ofM.G.Lc.90S7: 

Every  commercia!  motor  vehicle,  or  trailer 
weighing,  with  its  load,  more  tian  twelve 
thousaad  pounds,  and  used  to  deliver 
gasohne  or  other  flammable  material,  shall  be 
equipped  with  an  audibly  warning  system 
when  the  vehicle's  transmission  is  :n  reverse. 
For  the  purpose  of  this  paragraph,  the  term 
commercial  motor  vehicle  or  trailer  shall 
mean  a  bulit  tank  carrier  delivering  gasoline 
or  other  flammable  material. 

This  requirement,  which  became 
effective  January  1, 1991.  is  contained  in 
a  section  of  M.G.L  covering  "Brakes, 
braking  systems,  mufflers,  horns,  lights, 
audible  warning  systems,  and  other 
equipment:  compliance  with  safety 
standards;  stickers  and  emblems."  The 
fourth  paragraph  of  the  same  section 
provides; 

Notwithstanding  the  preceding  provisions 
of  this  section,  any  conunsrdal  motor 
vehicle,  semi-trailer  or  trailer,  used  in 
interstate  commerce,  which  shall  conform  as 
to  Its  equipment  with  the  regulations 
established  from  time  to  time  by  the  bureau 
of  motor  carrier  safisty  of  the  United  States 
department  of  transportation,  shall  be 
deemed  to  conform  to  the  requirements  of 
this  section. 

The  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR).  49  CFR, 
subchapter  B,  specify  in  part  393  the 
"Parts  and  Accessories  Necessary  for 
Safe  Operation."  governing  lights  and 
other  electrical  equipment,  brakes, 
windows,  fuel  systems,  emergency 
equipment,  frame  and  body 
construction,  other  miscellaneous 
equipment,  and  protection  against 
shifting  or  falling  cargo.  The  FMCSR  do 
not  require  an  audible  reverse-gear 


warning  device  (or  back-up  alarm)  for 
over-the-road  vehicles.  The  only  known 
Federal  standard  in  this  area  is  an 
Occupational  Safety  and  Health 
Administration  regulation  that  requires 
any  motor  vehicle  eauipment  operated 
within  non-public  off-highway  Jobsites 
and  having  an  obstructed  rear  view  to 
have  a  "reverse  signal  alarm  audible 
above  the  surrounding  noise  level  or 
*  "  *  [to  back  up]  only  when  an 
observer  signals  that  it  is  safe  to  do  so." 
29  CFR  1926.601(b)(4). 

As  discussed  in  more  detail  in  Part  HI. 
below,  NTTC  contends  that,  becausa 
Massachusetts'  requirement  for  a  back- 
up alarm  is  particularly  related  to 
vehicle  equipment  used  for  the 
transportation  of  hazardous  materials, 
that  requirement  falls  within  an  area  of 
regulation  reserved  exclusively  to  the 
Federal  Government. 

On  March  23,  1992,  RSPA  pubfisbed 
a  Public  Notice  and  Invitation  to 
Comment  (Notice)  on  NTTC's 
application  for  a  preemption 
determmation.  57  FR  10098.  The 
Chemical  Waste  Transportation  Institute 
(CWTI),  an  institute  of  the  National 
Sohd  Wastes  Management  Association, 
filed  the  only  comment.  There  were  no 
rebuttal  comments.  NTTC  sent  a  copy  of 
its  application  to  the  Massachusetts 
Registry  of  Motor  Vehicles,  and  CWTI 
certified  that  it  had  sent  a  copy  of  its 
comments  to  the  same  office  (as 
required  by  the  Notice),  but  no 
comments  were  received  from 
Massachusetts. 

n.  Preemption  Under  the  HMTA 

The  HMTA  was  enacted  in  1975  to 
give  the  Department  of  Transportation 
greater  authority  "to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  49  App.  U.S.C.  1801.  It 
"replaceldl  a  patchwork  of  state  and 
fiaderal  laws  and  regulations  •  •  •  with 
a  scheme  of  uniform,  national 
regulations."  Southern  Pac.  Tr-insp.  Co. 
v.  PuWjc  Serv.  Comm'n,  909  P. 2d  352, 
353  (9th  Cir.  1990);  see  also  Jersey  Cent. 
Powers' Light  Co.  v.  Lucey.  772  F.2d 
1103, 1112  (3d  Cir.  1985),  cert,  denied. 
475  U.S.  1013  (1986).  The  HMR  have 
been  promulgated  io  accordance  with 
the  HMTA's  direction  that  the  Secretary 
of  Transportation  "issue  regulations  for 
the  safe  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce."  49  App.  U.S.C 
1804(a)(1). 

"(Ulniformity  was  the  linchpin  in  the 
design  of  the  (HMTA]."  including  the 
1990  amendments  to  that  statute. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon. 
951  F.2d  1571, 1575  (10th  Or.  1991). 


Congress  believed  that  uniform 
regulations  promote  safety  in  the 
transportation  of  hazardous  materials, 
specifically  finding  in  1990  that: 

(3)  Many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  Which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  Because  of  the  potential  rislis  to  life, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistem^  in  laws  and 
regulations  governing  the  transportction  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  In  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
conunerce  are  necessary  and  desirable. 

49  App.  U.S.C  1801  note. 

Unless  otherwise  authorized  by 
Federal  law  or  unless  a  waiver  of 
preemption  is  granted  by  DOT.  the 
HMTA  explicitly  preempts  "any 
requirement  of  a  State  or  political 
subdivision  thereof  or  Indian  tribe"  if: 

(1)  Compliance  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  [the 
HMTA)  or  of  any  regulation  issued  under 
(the  HMTA)  is  not  possible. 

(2)  The  State  or  political  subdivision  or 
Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  the  regulations  issued  under  Itha 
HMTA).  or 

(3)  It  is  preempted  under  section  105(aH4) 
(49  App.  use  1804(aM4),  describing  five 
"covered  subject"  areas)  or  section  105(b)  (49 
App.  U.S.C  1804(b),  dealing  with  highway 
routing  requirements). 

49  App.  U.S.C.  1811(a). 

The  first  two  of  these  paragraphs  set 
forth  the  "dual  compliance"  and 
"obstacle"  criteria  which  RSPA  had 
applied  in  issuing  Inconsistency  rulings 
prior  to  the  passage  of  the  1990 
amendments  to  the  HMTA.  While 
advisory  in  nature,  these  Inconsistency 
rulings  were  "an  alternative  to  litigation 
for  a  determination  of  the  relationship 
of  Federal  and  State  or  local 
requirements"  and  also  a  possible  "basis 
for  an  application  •  •  •  (for)  a  waiver 
of  preemption  pursuant  to  section 
112(b)  of  the  HMTA."  Inconsistency 
Ruling  (IR)  No.  2,  Rhode  Island  Rules 
and  Regulations  Governing  the 
Transportation  of  Liquified  Natural  Gas 
and  Liquefied  Propane  Gas,  44  FR 
75566,  75567  (Dec  20. 1979).  The  dual 
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compliance  and  obstacle  criteria  are 
based  on  U.S.  Supreme  Court  decisions 
on  preemption.  Mines  v.  Davidowitz. 
312  U.S.  52  (1941);  Florida  Lime  6- 
Avocado  Growers.  It\c.  v.  Paul,  373  U.S. 
132  (1963);  Ray  v.  Atlantic  Richfield. 
Co.,  435  U.S.  151  (1978). 

The  third  paragraph,  49  App.  U.S.C. 
1811(a)(3).  refers  to  49  App.  U.S.C. 
1804(a)(4),  which  provides  that  a  non- 
Federal  requirement  in  any  of  five 
"covered  subject"  areas  is  preempted 
unless  it  is  "substantively  the  same  as" 
a  requirement  in  the  HMTA  or  the  HMR 
(or  the  non-Federal  requirement  is 
"otherwise  authorized  by  Federal  law"). 
These  covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and  use  of 
shipping  documents  pertaining  to  hazardous 
materials  and  requirements  respecting  the 
number,  content,  and  placement  of  such 
documents; 

(iv)  The  vvTitten  notification,  recording, 
and  reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials;  and  (v) 
the  design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  Is  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

In  a  final  rule  published  in  the 
Federal  Register  on  May  13. 1992  (57 
FR  20424.  20428).  RSPA  defined 
"substantively  the  same"  to  mean  "that 
the  non-Federal  requirement  conforms 
in  every  significant  respect  to  the 
Federal  requirement.  Editorial  and  other 
similar  de  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

The  HMTA  authorizes  any  directly 
affected  person  to  apply  to  the  Secretary 
of  Transportation  for  a  determination 
whether  a  State,  political  subdivision,  or 
Indian  tribe  requirement  is  preempted 
by  the  HMTA.  49  App.  U.S.C. 
1811(c)(1).  This  administrative 
determination  replaced  RSPA's  process 
for  issuing  inconsistency  rulings.  The 
Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing 
which  were  delegated  to  the  Federal 
Highway  Administration.  49  CFR 
1.53(b).  Under  RSPA's  regulations, 
preemption  determinations  are  issued 
by  RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  49  CFR 
107.209(a),. 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other 
than  the  HMTA  unless  it  is  necessary  to 


do  so  in  order  to  determine  whether  a 
requirement  is  "otherwise  authorized  by 
Federal  law."  A  State,  local  or  Indian 
tribe  requirement  is  not  "otherwise 
authorized  by  Federal  law"  merely 
because  it  is  not  preempted  by  another 
Federal  statute.  Colorado  Pub.  Util. 
Comm'n  v.  Harmon,  above,  951  F.2d  at 
1581  n.lO. 

In  making  determinations  regarding 
preemption  under  the  HMTA.  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12612, 
entitled  "Federalism."  52  FR  41685 
(Oct.  30, 1987).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  odier  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority.  The 
HMTA  contains  express  preemption 
provisions,  w^ch  RSPA  has 
implemented  through  its  regulations. 

m.  Comments  Supporting  Preemption 

In  its  application,  NTTC 
"acknowledges  that  neither  the 
Hazardous  Materials  Regulations  (HMR) 
nor  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  specify 
requirements  for  back  up  alarms."  It 
relies  directly  on  RSPA's  consideration 
of  New  York  City  equipment  regulations 
covering  such  items  as  bumpers,  drive 
axles,  fuel  tanks,  brakes  and  electrical 
systems  on  cargo  tanks  used  to  pick  up 
or  deliver  flammable  and  combustible 
liquids  in  the  city,  in  IR-22,  City  of  New 
York  Regulations  Governing 
Transportation  of  Hazardous  Materials, 
52  FR  46574  (Dec.  8, 1987),  corrections. 
52  FR  49107  (Dec.  29. 1987).  affd,  XR- 
22(A),  Decision  on  Appeal,  54  FR  26698 
(Jun.  23,  1989). 

According  to  NTTC.  these  "non- 
containment"  equipment  regulations 
were  found  to  be  "triggered"  by  the 
transportation  of  hazardous  materials 
because  they  did  not  apply  to  all  trucks, 
but  rather  "only  to  those  carrying 
specified  hazardous  materials."  As 
NTTC  reads  IR-22,  these  requirements 
fell  "within  these  exclusively  Federal 
regulatory  areas,  and,  therefore,  [were] 
inconsistent  with  the  HMTA  and  HMR 
and  thus  preempted." 

NTTC  aistingtiishes  as  incomparable 
and  irrelevant  RSPA's  finding  in  IR-22 
that  a  requirement  to  keep  rags  or  cotton 
waste  in  a  metal  container  was 
consistent  with  the  HMTA  and  the 
HMR,  as  well  as  the  ruling  in  IR-2, 
above,  that  a  requirement  for  certain 
vehicles  to  carry  two-way  radios  was 
also  consistent  with  the  HMTA  and  the 
HMR  NTTC  argues  that,  in  contrast 


with  the  back-up  alarm  required  by 
Massachusetts,  the  two-way  (or  citizens 
band)  radio  is  not  permanently  installed 
in,  and  does  not  require  any  mechanical 
alteration  to,  the  vehicle.  NTTC  also 
notes  that  Massachusetts  could  petition 
RSPA  for  a  regulatory  amendment,  but 
has  not  e.xercised  that  option. 

CWTI  states  that,  since  the 
"Massachusetts  requirement  is  limited 
to  vehicles  used  to  deliver  •  •  • 
flammable  materials,  it  is  clear  that  the 
genesis  of  the  requirement  is  not  vehicle 
safety  generally,  but  its  focus  is  safety  in 
the  transportation  of  hazardous 
materials."  Therefore,  according  to 
CVVn,  Massachusetts'  adoption  of  the 
back-up  alarm  requirement  must  have 
originated  from  a  concern  about  "hazard 
warning"  or  fi-om  "the  belief  that  a  back- 
up alarm  would  make  a  packaging,  such 
as  a  cargo  tank,  more  safe."  CWTI  argues 
that,  in  both  areas  of  hazard 
communication  and  packaging,  RSPA's 
regulations  must  prevail  over  non- 
Federal  requirements. 

CWTI  alleges  that  "the  addition  of 
back-up  alarms  has  no  bearing  on  the 
quality  of  packagings  otherwise 
conforming  to  DOT  requirements." 
Citing  the  1990  amendments  to  the 
HMTA,  CWTI  claims  RSPA's  position  as 
the  preeminent  authority  on  packaging 
requirements  was  strengthened  by 
language  providing  that  any  non-Federal 
requirement  pertaining  to  tlie  design, 
manufacture,  or  fabrication  of  packages 
is  preempted  unless  "substantively  the 
same"  as  the  Federal  standard.  And 
since  no  Federal  standard  exists  with 
regard  to  back-up  alarms  for  any  vehicle 
carrying  hazardous  materials, 
Massachusetts  cannot  satisfy  the 
"substantively  the  same  as" 
requirement.  Furthermore,  citing  IR-17, 
Illinois  Fee  on  Transportation  of  Spent 
Nuclear  Fuel,  51  FR  20926  (Jun.  9. 
1986).  affd,  IR-17(A),  Decision  on 
Appeal,  52  FR  36200  (Sep.  25, 1987). 
corrections,  52  FR  37399  (Nov.  6, 1987), 
CWTI  states  that  RSPA  found  the 
"absence  of  a  federal  regulation  is  not 
determinative  of  the  challenged  state 
requirement's  consistency."  CWTI  also 
notes  that  RSPA,  in  a  series  of 
inconsistency  rulings,  clearly 
determined  that  equipment 
requirements  that  differ  from  Federal 
standards  are  inconsistent,  and  that 
RSPA's  regulatory  authority  in  this  area 
fulfy  occupies  the  field. 

CVVTI  aiso  maintains  that  the  intent  of 
the  Massachusetts  requirement  is  "to 
accomplish  the  same  purpose"  as 
requirements  for  "labeling,  marking, 
and  placarding  of  hazardous  materials," 
i.e.,  to  communicate  the  hazardous 
nature  of  the  cargo  being  transported. 
For  that  reason,  CWTI  argues,  the 
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requirement  is  preempted  under  the 
"substantively  the  same  as"  standard. 
Quoting  from  IR-2.  above.  44  FR  at 
75568,  avn  asserts  that  RSPA  has  held 
that  "hazard  warning  systems  are 
another  area  where  (RSPA)  perceives 
the  Federal  role  to  be  exclusive  *  •  • 
Additional,  different  requirements 
imposed  by  States  or  localities  detract 
from  the  DOT  systems  and  may  confuse 
those  to  whom  the  DOT  systems  are 
meant  to  impart  information." 

In  conclusion,  CWTI  states  that 
Massachusetts  is  "not  free  to 
unilaterally  impose  its  own  view  that 
back-up  alarms,  even  if  only  on  motor 
vehicles,  are  the  best  means  to  achieve" 
an  improvement  in  hazardous  materials 
conununlcation  and  packaging.  CWTI 
asserts  that  other  jurisdictions  would 
have  to  be  allowed  the  same  privilege  to 
interpret  hazardous  materials  safety, 
which  would  create  an  "obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  or  HMR  'to  preclude  a 
multiphcity  of  State  and  local 
regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation.' "  Quoting  from  Senate 
Rep.  No.  93-1192,  93rd  Cong.,  2d  Sess. 
37  (1974).  CWn  states  that 
Massachusetts  should  request  a  waiver 
of  preemption  or  petition  for  a 
rulemaking  if  it  so  desires. 

Neither  NTTC  nor  CWTI  contends 
that  its  members  cannot  comply  with 
both  the  Massachusetts  requirement  for 
a  back-up  alarm  and  the  HMR. 

IV.  Discussion 

A.  The  Covered  Subject  Test 

Based  on  its  reading  of  IR-22,  NTTC 
argues  that  requirements  for  certain 
equipment  to  transport  hazardous 
materials  are  within  an  "exclusively 
Federal  regulatory  area."  CWTI  asserts 
that  the  intent  of  the  back-up  alarm 
requirement  is  either  to  improve  the 
safety  of  the  packaging  of  hazardous 
materials,  or  to  commimicate  the 
hazardous  nature  of  the  cargo  being 
transported,  and  is  preempted  because 
the  "covered  subject"  areas  in  49  App 
U.S.C.  1804(aj(4)(B)  include  both 
packaging  and  hazard  communications. 

The  1990  amendments  to  the  HMTA 
do  not  support  these  argiunents. 
Ccngress  delineated  specific  items  as  to 
which  non-Federal  requirements  must 
be  "substantively  the  same  as"  Federal 
standards.  One  is  the  "package  or 
container  which  is  represented,  marked, 
certified  or  sold  as  qualified  for  use  m 
the  transportation  of  hazardous 
materials."  49  App.  1804(a)(4)(B)(v). 
However,  this  does  not  include  the 
equipment  or  vehicle  used  to  hold  or 


transport  that  "package  or  container." 
There  is  no  evidence  that  the  back-up 
alarm  required  in  Massachusetts  is  a 
part  of  the  package  or  container  in 
which  flammable  materials  are 
transported.  In  actuality,  Congress  failed 
to  adopt  the  position  taken  in  IR-22  that 
any  requirement  governing  any 
equipment  used  in  connection  with  the 
transportation  of  hazardous  materials 
falls  within  an  area  "of  exclusive 
Federal  jurisdiction  .  .  ."  52  FR  at 
46580. 

Similarly,  with  respect  to  measures 
for  comm\mication  of  the  presence  and 
nature  of  hazardous  materials,  Congress 
took  a  more  narrow  position  than  IR-22, 
which  had  also  found  all  "hazard 
warning  systems"  to  be  within  an  area 
"of  exclusive  Federal  jurisdiction  .  .  ." 
Id.  Rather,  Congress  included  as  covered 
subjects  the  specific  items  that  make  up 
the  hazard  commimication  system  in 
the  HMR;  The  "labeling,  marking,  and 
placarding  (f  hazardous  materials,"  and 
the  "preparation,  execution,  and  use  of 
shipping  documents  pertaining  to 
hazardous  materials,"  49  App.  U.S.C. 
1804(a)(4)(B)  (ii),  (iii).  It  is  these  specific 
matters  which  must  be  "substantively 
the  same  as"  Federal  regulations,  not 
just  any  requirement  on  hazard 
commimicaticHi. 

Since  the  installation  of  a  back-up 
alarm  is  unrelated  to  labeling,  marking, 
and  placarding  of  hazardous  materials, 
or  the  preparation,  execution,  and  use  of 
shipping  documents,  this  requirement 
does  not  fall  within  any  of  the  covered 
subject  areas  of  49  App.  U.S.C 
1804(a)(4)(B). 

B.  The  Obstacle  Test 

NTTC  and  CWTI  did  not  direcUy 
address  whether  the  Massachusetts' 
back-up  alarm  requirement  "as  appUed 
or  enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  [the 
HMTA)  or  the  [HMR]."  49  App.  U.S.C 
1911(a)(2).  hid^od,  neither  of  them 
provided  any  information  as  to  how 
Massachusetts  has  applied  this 
requirement,  and  the  State  did  not 
submit  any  comments. 

In  the  absence  of  this  information,  it 
is  impossible  to  find  that  the  HMTA 
preempts  the  Massachusetts'  back-up 
alarm  requirement,  especially  since  the 
fourth  paragraph  of  M.G.L  c.  90  §  7 
exempts  from  this  requirement  "any 
commercial  motor  vehicle,  semi-trailer 
or  trailer,  used  in  interstate  commerce," 
which  complies  with  the  equipment 
requirements  in  Part  393  of  the  FMCSR 
(which  are  incorporated  in  the  HMR  by 
49  CFR  177.804).  Assuming  that  this 
requirement  appUes  only  to  bulk  tank 
carriers  that  operate  solely  within  the 
State  of  Massachusetts,  there  would  not 


be  any  situation  where  a  vehicle  would 
be  delayed  at  the  Massachusetts  border, 
or  forced  to  detour  aroimd  the  State, 
because  It  lacked  a  back-up  alarm.  There 
is  no  indication  that  the  Klassachusetts' 
back-up  alarm  requirement  has  any 
adverse  impact  on  hazardous  materials 
transportation  covered  by  the  HMR 
(including  those  intrastate  motor 
carriers  that  are  already  subject  to  the 
HMR,  49  CFR  171.1(a)(3),  or  that  will 
become  subject  to  the  HMR  if  the 
proposed  rule  in  Docket  No.  HM-200 
becomes  final.  See  Notice  of  Proposed 
Rulemaking,  58  FR  36920  (July  9, 1993), 
corrections,  58  FR  38111  (July  15, 
1993]),  Compare  IR-4,  State  of 
Washington  . . .  Requirements  for  Red 
or  Red  Bordered  Shipping  Papers  for 
Hazardous  Materials,  47  FR  1231, 1233- 
34  (Jan.  11, 1982),  appeal  withdrawn,  47 
FR  34074  (Aug.  5, 1982). 

V.Rnling 

For  the  reasons  set  forth  above,  the 
HMTA  does  not  preempt  the 
requirement  in  the  second  paragraph  of 
M.CL.  c.  90  §  7,  for  an  audible  reverse- 
gear  warning  system  on  bulk  tank 
carriers  used  to  deliver  gasoline  or  other 
flammable  materials.  Tlwt  requirement 
does  not  concern  a  "covered  subject." 
The  exclusion  of  vehicles  used  in 
interstate  commerce  that  meet  Federal 
regulations,  from  the  requirement  to 
have  a  back-up  alarm,  does  not  present 
any  situation  where  this  requirement 
would  create  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  HMR, 

VI.  Petition  for  Reconsideratioii/ 
Judicial  Review 

hi  accordance  with  49  CFR 
107.211(a),  "{alny  person  aggrieved"  by 
this  decision  may  file  a  petition  for 
reconsideration  vrithin  20  days  of 
service  of  this  decision.  Any  party  to 
this  proceeding  may  seek  a  review  of 
RSPA's  decision  "by  the  appropriate 
district  court  of  the  Unitecf  States  . . . 
within  60  days  alter  such  decision 
becomes  final."  49  App.  U.S.C  1811(e). 

This  decision  will  become  RSPA's 
final  decision  20  days  after  service  if  no 
petition  for  reconsideration  is  filed 
vkrithin  that  time.  The  filing  of  a  petition 
for  reconsideration  is  not  a  prerequisite 
to  seeking  judicial  review  of  this 
decision  under  49  App.  U.S.C  1811(e). 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
service,  the  action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  will  be  RSPA's  final 
decision.  49  CFR  107.211(d). 
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Issued  in  Washington,  DC,  on  November 
22, 1993, 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  93-29099  FUed  11-26-93;  8:45  am) 

BIUJNG  CODE  WlO-tO-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-eS;  OTS  No.  02478] 

First  Federal  Savings  &  Loan 
Associatfon  of  Peru,  Peru.  IN;  Approval 
of  Conversion  Application 

Notide  is  hereby  given  that  on 
November  10, 1993,  the  Deputy 
Assistant  Director,  Corporate  Activities 
DivisicE,  OfGce  of  Thrift  Supervision,  or 
her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Peru,  Peru,  Indiana 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC.  20552.  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  Ill  East  Wacker  Drive, 
Suite  800,  Chicago,  Illinois  60601. 

Dated:  November  22, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  Kt  While. 
Corporate  Technician. 
[FR  Doc.  B3-29087  Filed  11-26-93;  8:45  am) 

BILUfMCOOE  S720-01-M 


[AC-6a;  OTS  No.  04567] 

Peoples  Savings  Bank.  Xenis,  OH; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  5, 1993.  the  Deputy  Assistant 
Director,  Corporate  Activities  Division. 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Peoples  Savings  Bank,  Xenia.  Ohio  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  apphcation 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  and  the  Central 
Regional  Office.  Office  of  Thnft 
Supervision,  111  East  Wacker  Drive, 
Suite  800.  Chicago,  Illinois  6O6OI'. 

Dated:  November  22, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
fFR  Doc.  93-29089  Filed  11-26-93;  845  ami 

BtUING  CODE  e72&-01-M 


Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Washington  Savings  Bank,  FSB. 
Washington,  Missouri,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington,  DC  20552,  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Fwy.,  Suite  600.  Irvine.  TX 
75039. 

Dated:  November  22, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  Doc  9^29086  FUed  11-26-93;  8:45  am) 

BIUJNG  CODE  (72IV01-H 


First  Federal  Savings  Bank  of  Georgia, 
F.A.,  Winder,  GA;  Notice  of 
Replacement  of  Conservator  Witfi  a 
Receiver 

Notice)  Is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (F)  of  §  5(d)(2)  of  the  Kerne 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supe-'irfon  duly  rsplaced  the 
Resolution  Trjst  Corporation  as 
Conserv^pcr  for  First  Federal  Savings 
Bank  of  Ceorgia,  F.A..  Winder,  Georgia 
("Association"),  with  the  Resolution 
Trust  Corporation  cs  sole  Receiver  for 
t'ie  Association  on  November  5, 1993. 

Patod:  NovenTber  5, 1993. 

B>  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
IFR  Doc  93-29092  Filed  ll-26-93;8:45am) 

BCUNO  COOe  t720-0t-U 


[AC-67;  OTS  No.  03440] 

The  Potters  Savings  and  Loan 
Company  of  East  Uverpool,  OH,  East 
Liverpool,  Ohio;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  3. 1993.  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
The  Potters  Savings  and  Loan  Company 
of  East  Liverpool,  Ohio.  East  Liverpool, 
Ohio  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  Inspjection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington,  DC  20552,  end  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive. 
Suite  800,  Chicago,  Illinois  60601.  . 

Dated:  November  22, 1993. 

By  the  Office  of  Tlirift  Supervision. 
Kimberfy  M  White, 
Corporate  Technician. 
IFR  Doc.  93-29036  Filed  11-26-93;  8:45  am) 

BtUJNG  COOE  6720-01-H 


[AC-70;  OTS  No.  01288J 

Western  Federal  Savings  Bank  of 
Montana,  Missoula,  MT;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  5. 1993,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Western  Federal  Savings  Bank  of 
Montana,  Missoula,  Montana  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  apphcation  are  available  for 
inspection  at  the  Information  Services 
Division,  Office  of  Thrift  Supervision 
1700  G  Street,  N.W.,  Washington,  D.Q 
20552,  and  the  West  Regional  Office, 
Office  of  Thrift  Supervision,  1 
Montgomery  Street.  Suite  400,  San 
Francisco,  California  94104 

Dated:  November  22, 1993. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While, 
Corporate  Technician. 
IFR  Doc  93-29091  Filed  11-26-93;  8:45  smj 

BMJJNG  COOE  e72<^-01-»l 


[AC-6S;  OTS  No.  07416] 

Washington  Savings  Bank,  FSB, 
Washington,  MO;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  9, 1993,  the  Deputy  Assistant 
Director.  Corporate  Activities  Division. 


fAC-69:  OTS  No.  08033] 

The  Williamsburg  Building  arsd  Loan 
Corrpany,  Williamsburg,  OH;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  5, 1993,  the  Deputy  Assists.-! 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  apphcation  of 
The  WilUamsburg  Building  and  Loan 
Company,  Williamsburg,  Ohio  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
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are  available  for  inspection  at  tbe 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552.  and  the  Central 


Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
Suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  November  22, 1993. 


By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 

(FR  Doc.  93-29090  Filed  11-26-93;  8:45  am] 
BiLUNG  cooe  erso-oi-u 
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Thts  section  of  the  FEDERAL  REGISTER 
contana  nottoes  of  meetings  pubfehad  under 
the  •Government  in  tfie  Sunshine  Acf '  (Pub 
L.  94^09)  5  U  S.C.  552b(e)(3). 


FEDERAL  DEPOSrr  INSURANCE 
CORPORATION  . 

Notice  of  Agency  Meeting 

Recommendatloas  concerning 
admjaistrative  enforcement  proceedings. 

Mftters  relating  to  the  Corporation's  self 
appdiKtsent  as  receiver. 

Matters  re'atir.g  to  certain  insured  financial 
mstihitions. 

Inltfc)iing  the  meeting,  the  Board 
dete^hi:;3d,  ou  motion  of  Mr.  John  F. 
Dowtney.  acting  in  the  place  aad  stead 
of  Director  Jonathan  L.  Fiechter  (Acting 
Director.  Office  of  Thrift  Supervision), 
seconded  by  Director  Eugene  A.  Ludwig 
(Con  pti  oiler  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Howe.  Jr..  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notJce  of  the  meeting  was  practicable; 
that  the  pubUc  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  {c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)  (B)  cf  the 
"Government  in  the  Sunshine  Act"  (5 

H  w^;^^^^  ^^^^^^'  ^^"6^-  f'^Jts).  w  (9) 

(A)  (ii),  and  (c)  (9)  (B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  KDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washinrton. 
D.C.  *" 

Oatqd:  November  23, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E  Feldman, 
Deputy  Executiw  Secretary. 
[FR  Doc.  93-29229  FUed  11-24-93.  9.10  araj 

BtUJNO  CCOE  C714-01-W 


FEDERAL  DEPOSiT  KSURANCE 
CORP0BAT1ON 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govesmm.ent  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  November  30, 1993,  to 
consider  the  following  matters: 


Summary  Agenda 

No  substanUve  discussion  of  the 
foUowring  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  ucless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  comjnittees  ofthe  Corporation  and 
by  oScers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 
Discussion  Agenda 

Memorandum  and  resolution  re:  Proposed 
arnendmpnts  to  Part  330  ofthe  Corporetion's 
nilei  and  regulations,  entitled  "Deposit 
Insurance  Coverage,"  waich  would  (1) 
require  thet  certain  written  disclosures  be 
made  by  insured  depository  institutions  to 
employee  benefit  plan  depositors  in  certain 
sihiiitions  in  order  to  reduce  the  uncertainty 
about  whether  such  accounts  are  eligible  for 
"pass- through"  deposit  insurance  coverage 
and  to  provide  a  timely  disclosure  to  such 
depositors  when  such  coverage  no  longer  is 
available;  and  (2)  make  two  technical 
amendmenU  to  Part  330  involving  the 
insurance  rules  for  joint  accounts  and  the 
accounts  for  which  an  insured  depository 
mstiti:tion  is  acting  as  a  fiduciary. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  362  ofthe  Corporation's 
rules  and  regulations,  entitled  "Activities 
and  Investments  of  Insured  State  Banks," 
which  require  inrared  state  banks  to  obtain 
the  prior  consent  of  the  Corporation  before 
directly,  or  indirectly  through  i  subsidiary, 
ecftaging  "as  principai"  m  any  activitj-  that 
Is  not  permissible  for  a  national  bank. 

Memorandum  end  resolution  re;  Final 
ameiidments  to  the  Corporation's  rules  and 
regulations,  whiich  etinunate  Part  332, 
entitled  "Powers  Inconsistent  with  Purposes 
of  Federal  Deposit  Insurance  Law." 

Memorandum  and  resolution  re:  Final 
amsndnients  to  Part  333  ofthe  Corporation's 
rules  and  regulations,  entitled  "Extension  of 
Corporate  Powers,"  which  eliminste  section 
333.3,  which  makes  certain  prohibitions 
applic<ible  to  state  chartered  savings 
associations  applicable  to  state  banks  that  are 
members  of  the  Savings  Association 
Insurance  Fund. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  ofthe  Corporation's 
rules  and  regulations,  entitled  "Applica! ions. 
Requests,  Submittals,  Delegations  of 
Authority,  and  NoUces  Required  to  be  Filed 
by  Stehite  or  Regulation."  which  (l)  conform 
the  deflniUons  of  "siguiecant  risk"  and 
•equity  security"  to  the  definitions  of  those 
terms  found  in  Part  362  of  the  CorporaUon's 
rules  and  regulations,  entitled  "Activities 
and  Investments  of  Insured  State  Banks."  (2) 
allow  insured  state  savings  associations' to 
conduct  activities  and  make  investments 


without  the  Corporation's  prior  approval 
provided  that  the  activities  and/or 
investments  were  found  to  be  permissible  for 
federal  savings  assoriaticns  under  an  order  or 
a  wr.tten  mterpretation  issued  by  the  Office 
of  i  hrifl  Supervision,  and  (3)  place  msuied 
atate  savings  assodatians  on  a  par  with  the 
treatment  accorded  insured  state  banks  under 
the  Corporation's  rules  and  rr.galations. 

The  meeting  will  be  bald  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street, 
N.W.,  Washin^on,  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting, 
"niose  attendees  needing  such  assistance 
should  call  (202)  342-3132  (Voice); 
(202)  942-3111  (Tm,  to  make 
necessary  arrangements. 

Requests  for  hirther  infonnation 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  ofthe  Corporation 
at  (202)  898-6757. 

Dated;  November  23, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidxnaa. 
Deputy  Executive  SecreUuy. 
IFR  Doc  93-29230  Filed  11-24-93;  9:10am) 
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LEGAL  SERVICES  CORTORATKDN 
Board  of  Directors  Meetings 
VfAE  AND  DATE:  The  Lege!  Services 
Corporation  Board  of  Directors 
Operations  and  Regi:l3tions;  Provision 
for  the  Delivery  of  Legal  Services;  and, 
Audit  and  Appropriations  Committees 
will  meet  on  Der.-ember  4, 19S3.  The 
meetings  viill  conveue  at  the  time  and 
in  the  order  noted  beiow  until  all 
business  has  been  concluded. 

1.  Oper^ticRs  end  P.egulaaons  Committee 

(Commences  at  lO.-OO  a.m.); 

2.  Provision  for  the  Delivery  of  Legal  Services 

Committee  (Commences  at  1:00  pua.); 
and 

3.  Audit  and  Appropriations  Committee 

(Commences  £t  5:30  p.m.). 

PLACE:  The  Legal  Services  Corporation, 
750  First  S--eet.  KE..  The  Board  Room, 
11th  Floor.  Washington,  DC  20002, 
(202)  335-8800. 

OPERAHOWS  AND  REGULATIONS  COMMfTTEE 

MEETING: 

STATUS  OF  MEETING:  Open. 

OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  February  22, 1993 

Meeting. 
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3.  President's  Report. 

4.  General  Counsel's  Report. 

5.  Office  of  Administration  and  Human 

Resources  Director's  Report 

6.  Consideration  of  Report  on  the  Status  of 

the  Corporation's  Regulations. 

7.  Consideration  of  the  Status  of  Sections 

1602. 1612.  and  Any  Other  Pending 
Sections  of  the  Corporation's 
Regulations. 

8.  Consideration  of  Status  Report  on 

Reauthorization  of  the  Corporation. 

9.  Consideration  of  Staff  Report  on  Grant 

Assurances. 

10.  Consideration  of  Staff  Report  on  Grantees 

Receiving  Less  than  Annualized 
Funding. 

11.  Consideration  of  Staff  Report  on  the 

Competition  Demonstration  Project 

PROVISION  FOR  THE  DEUVERY  OF  LEGAL 
SERVICES  COMMITTEE  MEETING: 

STATUS  OF  MEETING:  Open. 

OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  September  9, 1993 

Meeting. 

3.  Consideration  of  Presentations  on  the 

Corporation's  Current  Approach  to 
Monitoring,  Evaluation,  Complaint 
Investigation  and  Technical  Assistance. 

a.  Presentation  by  Staff. 

b.  Presentation  by  Panel  of  Field  Program 
Representatives.  Clients,  Organized  Bar 
Representatives  and  Other  Interested 
Parties. 

4.  Consideration  of  Presentations  on  Possible 

New  Approaches  to  Monitoring, 
Evaluation.  Complaint  Investigation  and 
Technical  Assistance. 

a.  Presentation^y  Staff. 

b.  Presentation  by  Panel  of  Field  Program 
Representatives,  Clients.  Organized  Bar 
Representatives  and  Other  Interested 
Parties. 

5  Consideration  of  Status  Report  on  the  Law 
School  Clinical  Grant  Program. 

6.  Consideration  of  Presentations  on  the 
National  Service  Act  and  Its  Implications 
for  Legal  Services  Programs. 

a.  Presentation  by  Staff. 

b.  Presentation  by  Panel  of  Field  Program 
Representatives,  Clients,  Organized  Bar 
Representatives  and  Other  Interested 
Parties. 

7.  Open  Comment  Period. 

AUDIT  AND  APPROPRIATIONS  COMMITTEE 
MEETING: 

STATUS  OF  MEETING:  Open. 

OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  September  9, 1993 

Meeting. 

3.  Consideration  of  Report  on  the 

Corporation's  Fiscal  Year  1993 
Consolidated  Operating  Budget, 
a.  Carryover. 


b.  Deferred  Rent  Incentive. 

4.  Consideration  of  Proposed  Resolution  That 

Will  Authorize  Expenditure  of  the 
Corporation's  Fiscal  Year  1994  Funds 
Until  a  Fiscal  Year  1994  Budget  is 
Adopted. 

5.  Consideration  of  Proposal  on  Development 

of  the  Corporation's  Fiscal  Year  1995 
Budget  Mark. 

a.  Consideration  of  Public  Comment. 

b.  Consideration  of  Board  Committees' 
Comments. 

c.  Consideration  of  Proposed  Content  of 
Notice  to  be  Issued  to  the  Office  of 
Management  and  Budget  on  the  Fiscal 
Year  1995  Budget  MaA  of  the 
Corporation. 

6.  Consideration  of  Proposal  on  Development 

of  the  Corporation's  Fiscal  Year  1995 
Budget  Request  for  Congress. 

7.  Consideration  of  the  Inspector  General's 

Report  on  the  Office  of  the  Inspector 
General. 

8.  Consideration  of  Status  Report  on  the 

Corporation's  Fiscal  Year  1993  Annual 
Audit  being  Performed  by  the  Firm  Grant 
Thornton. 

9.  Consideration  of  Management's  Proposed 

Response  to  the  Inspector  General's 
Semiannual  Report  for  the  Period  Ending 
September  30. 1993. 

10.  Consideration  of  Fiscal  Year  1995 

Fxmding  for  the  U.S.  Court  of  Veterans 
Appeals  Grant. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impainnents. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  November  24, 1993. 
Patricia  D.  Batie, 
Corporate  Secretary. 
IFR  Doc.  93-29269  Filed  11-24-93;  1:14  pm) 

BILUNQ  CODE  7060-01-Ml 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  hold  a 
two-day  meeting  commencing  on 
December  5, 1993,  and  concluding  on 
December  6, 1993.  The  meeting  will 
commence  at  10:30  a.m.  on  Sunday, 
December  5. 1993,  and  at  9:00  a.m.  on 
Monday,  December  6, 1993 
PLACE: 

December  5. 1993 
The  Legal  Services  Corporation,  750  First 
Street,  N.E.,  The  Board  Room, 
Washington,  D.C.  20002.  (202)  336-8800 

December  6. 1993  (10:30  a.m.-l:30  p.m.) 
The  Washington  Court  Hotel,  525  New 
Jersey  Avenue,  N.W.,  The  Ashlawn 
Room.  Washington,  D.C  20001,  (202) 
628-2100 

December  6. 1993  (2:00  p.m.-Conclusion) 


The  Legal  Services  Corporation,  The  Board 
Room 

BOARD  OF  DIRECTORS  MEETING: 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed  on 
the  morning  of  Monday,  IDecember  6, 
1993.  pursuant  to  a  vote  of  a  majority  of 
the  Board  of  Directors  to  hold  an 
executive  session.  At  the  closed  session, 
in  accordance  with  the  aforementioned 
vote,  the  Board  will  consider  and  vote 
on  approval  of  the  draft  minutes  of  the 
executive  session  held  on  November  8, 
1993.  The  Board  will  hear  and  consider 
the  report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is,  or 
may  become,  a  party.  Further,  the  Board 
will  consult  vrith  the  Inspector  General 
on  internal  personnel,  operational  and 
investigative  matters.  The  Board  will 
also  consult  with  the  President  on 
internal  personnel  and  operational 
matters.  Finally,  the  Board  will 
dehberate  regarding  internal  personnel 
and  operational  matters.  The  closing 
will  be  authorized  by  the  relevant 
sections  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  Sections 
552b{c)(2)(5),  (6),  (7),  and  (10)1,  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  C.F.R.  Section 
1622.5(a),  (d),  (e),  (f).  and  (h)].i  The 
closing  will  be  certified  by  the 
Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Coimsel's  certification  will  be  posted  for 
pubUc  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street, 
N.E..  Washington.  D.C,  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 

Boeird  of  Directors  Meeting,  December  5, 
1993,  Agenda 

MATTERS  TO  BE  CONSIDERED: 
OPEN  session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  November  8, 1993 

Meeting. 

3.  Chairman's  and  Members'  Reports, 
a.  Consideration  of  Board  Conunittee 

Assignments. 

4.  Consideration  of  Panel  Presentation  By 

Representatives  From  the  Legal  Services 
Community  On  the  Role  and  Mission  of 
the  Corporation  and  Key  Issues  Affecting 
the  Delivery  of  Legal  Services. 

5.  Consideration  of  Operations  and 

Regulations  Committee  Report. 

6.  Consideration  of  Provision  for  the  Delivery 

of  Legal  Services  Committee  Report. 

7.  Consideration  of  Audit  and  Appropriations 

Committee  Report. 


>  As  to  the  Board's  consideration  and  approval  of 
the  draft  minutes  of  the  executive  session(s)  held 
on  the  above-noted  date(s)  the  closing  is  authorized 
as  noted  in  the  Federal  Register  notice(s) 
corresponding  to  that/those  Board  meeting(s). 
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a.  Consideration  of  Management's  Draft 
Response  to  the  Inspector  General's 
Semiannual  Report  for  the  Period  Endinc 
•September  30,  1993. 

b.  Consideration  of  Proposed  Fiscal  Year 

1994  Consolidated  Operating  Budget. 

«  Consideration  of  Revised  Fiscal  Year  1995 
Budget  Mark  for  the  Corporation. 

a.  Consideration  of  Presentation  on 
Revision  of  the  Corporation's  Fiscal  Year 

1995  Budget  Mark  by  Brooksley  Borne 
on  behalf  of  the  Standing  Committee  on 
Legal  Aid  and  Indigent  Defendants 
("SCLAID")  of  the  American  Bar 
Association. 

b.  Consideration  of  Presentation  on 
Revision  of  the  Corporation's  Fiscal  Year 
1995  Budget  Mark  by  Richard  Taylor  on 
Behalf  of  the  Project  Advisory  Grouo 
("PAG").  ^ 

9.  President's  Report. 

10.  Inspector  General's  Report 

11.  Consideration  of  Motion  to  Adjourn 

Meeting  and  Reconvene  in  Executive 
Session  on  Monday,  December  6,  1993 
at  9.00  a.m. 

Board  of  Directors  Meeting 
(Reconvened);  Monday.  December  6 
1993 

MATTERS  TO  BE  CONSIDERED: 
CLOSED  SESSION:  2 

12.  Approval  of  Minutes  of  Executive  Session 

Held  on  November  8. 1993. 


993  /  Sunshine  Act  Meetings  62715 


»  Upon  receipt  of  a  majority  vote  of  the  Board  to 
close  this  portion  of  the  meeting  to  the  public,  the 
Board  will  convene  in  executive  session  at  9:00 
a.m.,  Monday.  December  6.  1993,  in  the  Ashlawn 
Room  of  the  Washington  Court  Hotel.  THe  Board 
will  return  to  the  Board  Room  at  the  headquarters 
office  of  the.Legal  Services  Corporation  to  conclude 
its  meeting,  in  open  session,  at  2:00  p.m. 


13.  Consideration  of  Internal  Personnel  and 

Operational  Matters. 

14.  Consultation  by  Board  with  the  Inspector 

General  on  Internal  Personnel, 
Operational  and  Investigative  Matters 

15.  Consultation  by  Board  with  the  President 

on  Internal  Personnel  and  Operational 
Matters. 

16.  Consideration  of  the  General  Counsel's 

Report  on  Pending  Litigation  to  which 
the  Corporation  is,  or  May  Become,  a 
Party. 

OPEN  SESSION:  (Resumed) 

17.  Consideration  of  Other  Business. 

18.  Scheduling  of  1994  Board  and  Committee 

Meetings. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  336-8800. 

Upon  request,  meeting  notices  Mrill  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  November  24, 1994. 
Patricia  Batie, 
Corporate  Secretary. 

IFR  Doc.  93-29270  Filed  11-24-93;  1:15  pm) 
BILLING  CODE  7050-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 
CHANGE:  From  now  on.  Board  Meetings 
will  begin  with  the  Open  Session  at  1 
p.m..  and  end  with  the  Closed  Session. 


TIME  AND  DATE:  Tuesday,  December  7 
1993,  1.00  p.m.  (Open  Portion).  1:30 ' 
p.m.  (Closed  Portion). 

PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room.  1100  New 
York  Avenue,  N.W..  Washington.  D.C. 

STATUS:  The  first  part  of  the  meeting, 
fi-omliOOp.m  to  1:30  p.m.,  will  be 
OPEN  to  the  public.  The  closed  portion 
will  commence  at  1:30  p.m. 
(approximately). 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report. 

2.  Report  on  Growth  Funds. 

3.  Recommendation  for  meeting  schedule 
through  end  of  June  1994. 

4.  Approval  of  9/21/93  Minutes  (Open 
Portion). 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Closed  to  the  Public  1:30  p.m.) 

1.  Approval  of  the  9/21/93  Minutes  (Closed 
Portion). 

2.  Finance  Project  in  Poland. 

3.  Insurance  Project  in  Argentina. 

4.  Insurance  Project  in  Colombia. 

5.  Pending  Major  Project. 

CONTACT  PERSON  FOR  INFORMATION: 

Information  with  regard  to  the  meeting 
may  be  obtained  fi-om  the  Corporation 
Secretary  on  (202)-336-8403. 

Dated:  November  23,  1993. 
Anne  H.  Smart. 
OPIC  Corporate  Secretary. 
[FR  Doc.  93-29238  Filed  11-24-93;  845  am) 
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Federal  Emergency 
Management  Agency 

Hotel  and  Motel  Fire  Safety  Act  National 
Master  List,  1993;  Notice 
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FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

Hotel  and  Motel  Hre  Safety  Act 
National  Master  Ust.  1993 

AGENCY:  United  States  Fire 
Administration,  FEMA. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  the  national  master  list 
of  places  of  public  accommodations 
which  meet  the  fire  prevention  and 
control  guidelines  under  the  Hotel  and 
Motel  Fire  Safety  Act.  This  updated  list 
incorporates  all  changes  made  to  the 
national  master  list  since  it  was  first 
published  in  1992,  and  is  current  to 
November  16, 1993. 

EFFECTIVE  DATE:  December  29, 1993. 

ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW.,  room  840,  Washington.  DC 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  a  change  to  the  list,  see 
SUPPLEMENTARY  INFORMATION  below. 


FOR  FURTHER  MFOfWATION  CONTACT: 
Laxry  Maruskin,  Office  of  Fire 
Prevention  and  Arson  Control,  United 
States  Fire  Administration,  Federal 
Emergency  Management  Agency. 
National  Emergency  Training  C^ter, 
16825  South  Seton  Avenue. 
Emmitsburg,  MD  21727,  (301)  447- 
1141. 

SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fim  Saf^ 
Act  of  1990. 15  U.S.C.  2201  note,  the 
United  States  Fire  Administratis  has 
worked  with  each  State  to  compile  a 
national  master  Ust  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  publiabed  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  24. 
1992,  57  FR  55314.  and  published 
changes  approximately  monthly  since 
then. 

This  is  the  first  aiuiual  publication  of 
the  complete,  updated  national  master 
list,  current  as  of  November  16, 1993. 
FEMA  will  continue  to  publish  changes 
to  the  national  master  list  on  an 
approximately  monthly  basis. 

Parties  wishing  to  be  added  to  the 
national  master  Ust.  or  to  make  any 


other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiUng  Ustings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safiaty  Act.  A  list  of  State  contacts  was 
pubUshed  in  58  FR  17020  on  March  31. 
1993.  If  the  pubHshed  list  is  unavailable 
to  you,  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  vxriting 
to  the  Government  Printing  Office. 
Superintendent  of  Documents, 
Washington.  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1,  and  ask  for 
the  November  1993  national  master  list 
dated  November  29. 1993,  and  any 
subsequent  updates. 

The  November  1993  national  master 
list  folic. »^s  below. 

Dated:  November  18. 1993. 
John  P.  Carey, 
General  Counsel. 


HOTEL  AND  Motel  Fire  Safety  act  National  Master  List  November  16. 1993 


Property  name 


Aiaaka 

ANCHORAGE     CHELSEA     INN 

CORP  DBA  CHELSEA  INN. 
ANCHORAGE  HILTON  HOTEL  .. 
ANCHORAGE  SUPER  8  MOTEL 

BEST  WESTERN  INN 

CAPTAJN  COCK  HOTEL  

DAYS  INN  ANCHORAGE  

HOLIDAY  INN  ANCHORAGE  

REGAL  ALASKAN  HOTEL  

SHERATON  ANCHORAGE 

HOTEL. 

THE  VOYAGER  HOTEL  

BARROW  AIRPORT  INN  

TOP  OF  THE  WORLD  HOTEL  ... 

WALDO  ARMS  HOTEL 

ARCTIC  ACRES  INN  

KENAI  PRINCESS  LODGE  

RELUCTANT  FISHERMAN  INN  . 
DENALI        NATIONAL        PARK 

HOTEL. 

DENALI  RIVERVIEW  INN  

FAIRBANKS  PRINCESS  HOTEL 
FAIRBANKS  SUPER  8  MOTEL  .. 

GOLDEN  NORTH  MOTEL 

KLONDIKE  INN  

SUMMIT  LAKE  LODGE  

TOTEM  INN 

PEARSON'S     POND     LUXURY 

LODGING. 

INGERSOLL  HOTEL 

ROYAL  EXECUTIVE  SUITES 

DENALI  PRINCESS  LODGE  

FAIRVIEW  MOTEL 


POBox/RtNo. 


BOX  67 


PO  BOX  676 
PO  BOX  150 


PO  BOX  110 


Street  address 


3836  SPENARD  RD 


500W.  3R0AVE  

3501  MINNESOTA  DR 
4616  SPENARD  RD  .... 

39W.  5THAVE  

3E1  E.  5TH  AVE  

239  W.  4TH  AVE  

4800  SPENARD  RD  .... 
401  E.  6TH  AVE  


501  K  ST  

1815  0KPIKST  

1200  AGVIK  

KAKTOVIK  

MILE  175  DALTON  HWY 


MILE  237  PARKS  HWY 


MILE  238.4  PARKS  HWY 

4477  PIKE'S  LANDING  RD  

1909  AIRPORT  RD 

4888  OLD  AIRPORT  WAY  

3483  REWAK  DR  

MILE  195  RICHARDSON  HWY 

MILE  248.7  PARKS  HWY 

4541  SAWA  CIR  


303  MISSION  ST  

1471  TONGASS  AVE 


1930  GLEN  HWY 


City/State/Zip 


ANCHORAGE.  AK  99517- 


ANCHORAGE. 
ANCHORAGE, 
ANCHORAGE. 
ANCHORAGE, 
ANCHORAGE. 
ANCHORAGE. 
ANCHORAGE, 
ANCHORAGE, 


AK  99501- 
AK  99503- 
AK99517- 
AK  99501- 
AK  99501- 
AK  99501- 
AK99517- 
AK  99501- 


ANCHORAGE,  AK  99501- 

BARROW,  AK  99723- 

BARROW.  AK  99723- 

BARTER  ISLAND.  AK  99647-  . 

COLDFOOT,  AK  99701-  

COOPER  LANDING,  AK  99572- 

CORDOVA,  AK  99574- 

DENALI  PARK.  AK  99755-  


DENALI  PARK.  AK  99755- 
FAIRBANKS.  AK  99709-  .... 
FAIRBANKS,  AK  99701-  .... 
FAIRBANKS,  AK  99701-  .... 
FAIRBANKS,  AK  99709-  .... 
GLENNALLEN.  AK  99588- 

HEALY.  AK  99473-  

JUNEAU.  AK  99801- 


KETCHHCAN.  AK  99901-  

KETCHtKAN.  AK  99901-  

MCKINLEY  PARK.  AK  99755- 
PALMER.  AK  99645-  


Telephone 


907-265-7158 
907-276-8884 
907-24S-3131 
907-276-6000 
907-276-7226 

907-24^-2300 
907-276-8700 

907-277-9501 
907-e52-25£r 
907-852-39^0 
907-640-6513 
907-678-5201 
907-595-1425 

907-279-2653 

907-683-2663 

907-451-8888 
907-479-6201 
907-479-«241 
907-822-3969 
907-683-2420 
907-789-3772 


907-225-1900 
907-683-2282 
907-745-1505 
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HOTEL  AND  MOTEL  Fire  Safety  act  National  Master  List  November  16. 1993-Contlnued 

Property  name 


MOUNTAIN      VIEW      BED      « 

BREAKFAST. 
WIND  VALLEY  LODGE  ....„ 

TOK  LODGE  MOTEL J. 

OLGOONIK  HOTEL .. 

BEST    WESTERN     LAKE     LU- 

CIUEINN. 

Alatenw 

shelby  motor  lodge 

super  8  motel  „. 

voyager  inn  motel 

charter  house  inc _. 

town  line  motel 

ann:ston  efficiency 

MOTEL. 

LENLOCK  INN  „_ 

LIBERTY  INN  

MCCLELLAN  INN 

NELFORO  INN  MOTEL  ._.... 
ATHENS  TRAVELOOGE  .  . 

BEST  WESTERN  INN „.. 

DAYS  INN  ATHENS  ....„ 

WELCOME  INN  ...._ 

HOLIDAY  INN  GADSDEN  _... 

AUBURN  CONFERENCE  CEN^ 

TER  ft  MOTOR  LO. 
AUBURN    UNIVERSITY   MOTEL 

&  CONFERENCE. 
HEART  OF  AUBURN  MOTEL  ft 

SUITES. 
#426  BESSEMER.  AL  MOTEL  6 

ECONO  LODGE  HOTEL  

ANCHOR  MOTEL  

COMPORT  INN  PERIMETER 

CROWN     STERLING     SUITES 
HOTEL 

DAYS  INN  SOUTH 

ECONO  LODGE 

HAMPT0f4  INN  

HAMPTON  INN  MT.  BROOK  . 
HOLIDAY  INN  RED  MONT  CITY 

CENTRE. 
HOLIDAY  INN  SOUTH 

GALLERIA  AREA. 
ITT  SHERATON  CIVIC  CENTER 
HOTEL. 

LA  OLMNTA  MOTOR  INN  

MOf^TCLAIR  MEDICAL  INN  .. . 

f^TEL  BIRMINGHAM 

MT.  BROOK  INN 

PICKWICK  HOTEL 

RADISSON         HOTEL         BIR- 
MINGHAM. 

RED  ROOF  INN  „. .. 

RELAX  IISW  

RESIDENCE  IN  BY  MARRJOTT  . 

r;me  ga,rden  suites 

rtverchase  inn  galleria  .. 
sheraton  perimeter  park 

SOL^H  HOTEL. 

TOURWAY  INN ^ 

TRAVELOOGE  ....     ^ 

TLrrw;LER  hotel 

WYNFREY  HOTEL  

DAYS  INN  . 

KEY  WEST  INN  'Z 

WINDWOOD    INN    OF    BRENT 

CENTREVtLLE. 
HOLIDAY  INN  CLANTON  ._. . 

KEY  WEST  INN  CLANTON  

HOWARD  JOHNSON  LODGE  .... 


POBox/RtNo. 


POBOX29 


PO  BOX  279 


PO  BOX  816  .... 


Streee  address 


201  CASCADE  CREEK  RD  .. 

STATE  ST.  AND  22ND  AVE 
MILE  1 24  Vk  GLENN  HWY.... 


1300  W.  LAKE  LUCa±E  OR  _„ 


Oty/StateyZip 


SITKA.  AK  9883S- 


Telephone 


HWY.  31  S 

1104  280  BYPASS 

100  MOBILE  RD  _ 

US  RT.  84  BYPASS  E 

1160  BYPASS  W  

107  G  ST  _ 


6210  MCCLELLEN  BLVD 
6220  MCCLELLAN  BLVO 

5708  WEAVER  RD 

403  S.  WILMER  

1325  HWY.  72  E 

INT.  OF  HWY.  72  &  I-C5 

1322  HWY.  72  E 

HWY.  31  S.  US  HWY.  72  , 
801  CLEVELAND  AVE  „ 
1577  S.  COLLEGE  

241  S.  COLLEGE  ST 

333  S.  COLLEGE  ST 

1000  SHtLOH  LN  ..„ „ 

1021  9TH  AVE.  SW 

8420  1ST  AVE.  N 

4627  HWY.  280 

2300  WOODCREST  PL  .... 


SKAQWAY.  AK  99840-  . 

TDK,  AK  99780- ., 

WAINWRIGHT.  AK  99783-  , 
WASHXA,  AK  9964&-  


ALABASTER.  AL  36007- 

ALEXANDER  CITY.  AL  35010- 

AUCEVILLE.  AL  35442-  _ 

ANDALUSIA.  AL  36420- 

ANDALUSIA.  AL  36420-  

ANNISTON.  AL  36220- 


1535  MONTGOMERY  HWY 
103  GREENSPRINGS  HWY 
1466  MONTGOMERY  HWY 

2731  US  HWY.  280  _« 

2101  5TH  AVE.  N  „.... 

1548  MONTGOMERY  HWY  . 

2101  CIVIC  CENTER  BLVD  . 

905  11THCT.  W 

840  MONTCLAIR  RD  

7905  CRESTWOOD  BLVD  . 

2800  HWY.  280  S  . 

1023  20TH  ST.  S 

808S.20THST 


ANNISTON,  AL  36201-  .... 
ANNISTON.  AL  36201-  .... 
ANNISTON,  AL  36201-  .... 
ANNISTON.  AL  36201-  .._ 

ATHENS.  AL  35611- 

ATHENS.  AL  35611- 

ATHENS.  AL  35611- 

ATHENS.  AL  35611-1125  , 

ATTALLA.  AL  35954- 

AUBURN.  AL  36830-  

AUBURN.  AL  36830-5400 

AUBURN.  AL  36830-  

BESSEMER.  AL  ^020-  .- 
BESSEMER,  AL  3520S-  ... 
BIRMINGHAM,  AL  35206- 
BIRMtNGHAM,  AL  35242- 
BIRMINGHAM,  AL  35209-  , 


907-747-8966 

907-98»-2236 
907-683-2951 
907-7«3-2514 


BIRMINGHAM,  AL  35216- 
BIRMINGHAM,  AL  35209- 
BIRMINGHAM.  AL  35216- 
BIRMINGHAM,  AL  35223- 
BIRMtNGHAM.  AL  35203- 

BIRMINGHAM,  AL  35216- 

BfRMINGHAM.  AL  35203- 


151  VULCAN  RD  

6101  1ST  AVE  N  

3  GREENHILL  PKWY  .... 

5320  BEACC'N  DR  

160C  RP.'ERCHASE  DR 
8  PERIMETER  DR _. 


101  6TH  AVE.  N  ..„ „ 

2230  10TH  AVE.  N  „ _    . 

PARK  PL.  21  ST  ST  N  _ 

1000  RIVERCHASE  GALLERIA  . 

12960  HWY.  431  S 

410  E.  MILL  AVE  _.... 

INTERSECTION  OF  HWY.  82  ft 
25. 

l-<5  «  US  HWY.  31  

2045  7TH  AVE.  S  

HVI/Y.  278  W.  &  1-65  


BIRMINGHAM, 
BIRMINGHAM. 
BIRMtNGHAM, 
BIRMINGHAM. 
BIRMINGHAM, 
BIRMINGHAM. 

BIRMINGHAM, 
BIRMINGHAM, 
BIRMINGHAM, 
BIRMINGHAM. 
BIRMINGHAM, 
BIRMINGHAM, 


AL  35204- 
AL  35213- 
AL  35210- 
AL  35223- 
AL352C5- 
AL352C5- 

AL  35209-  . 
AL  35244-  . 
AL  35242-  . 
AL  3521(K  . 
AL  35244-  . 
AL  35243-  . 


BIRMINGHAM,  AL  36203- 
BIRMtNGHA.M,  AL  36203- 
BIRMINGHAM.  AL  35203- 
BIRMINGHAM.  AL  35244- 

BOAZ.  AL  35957- 

B0A2,  AL  35957- 

BRENT.  AL  35034- 


CLANTON.  AL  35045- 
CLANTON,  AL  35045- 
CLttXMAN.  AL  35056- 


205-663-1070 

205-329-8856 
205-373-6344 
205-222-7511 
206-222-d1»1 
205-238-0060 

205-620-1515 
205-820-1000 
205-620-3144 
205-237-2319 
205-233-1446 
205-233-4030 
206-233-7500 
20&-232-6944 
205-638-7861 
205-921-7001 

205-821-8200 

205-843-5634 

205-426-9646 
205-424-6780 
205-833-3414 
205-991-9977 
206-875-7400 

205-822-6030 
205-942-1263 
205-670-7822 
205-870-7822 
205-324-2101 

205-822-4350 

205-324-5000 

205-324-4510 
205-592-1395 
205-956-4440 
205-870-3100 
205-933-9555 
2(»-933-9000 

205-942-9414 
205-591-5575 
205-991-8686 
205-951-1200 
205-965-7500 
205-967-2700 

205-252-3921 
205-328-6320 
205-C22-2100 
205-667-1600 
205-593-0000 
2CS-693-0e00 
205-826-4833 


205-755-0610 
205-755-8500 
205-739-4S03 
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Property  nama 


econo  lodge 

green    house    inn    and 

LODGE. 

malbis  motor  inn  

amberley  suite  hotel 

economy  inn 

holiday  inn  decatur  

BEST    WESTERN    MINT    SUN- 
RISE. 

DAYS  INN  DEMOPOLIS 

WINDWOOD  INN  OF 

DEMOPOUS. 

BEST  WESTERN  DOTHAN  INN 

COMFORT  INN  

DAYS  INN  DOTHAN  

HAMPTON  INN  DOTHAN  

HOLIDAY  INN  WEST 

RAMADA  INN 

RIVERA  MOTEL 

COMFORT  INN  

BEST  WESTERN  EUFAULA  INN 

ECONO  LODGE 

HOJO  INN  OF  FLORENCE  

LAKEVIEW  INN 

BEST  WESTERN  FORT  PAYNE 

DAYS  INN  _. 

QUALITY  INN 

DAYS  INN  

BROADWAY  INN  

DAYS  INN  GADSDEN  

FRIENDLY  VILLAGE  INN  

GADSDEN  MOTOR  INN 

ECONO  LODGE 

DEAVERS  MOTEL 

WINDWOOD    INN    OF   GROVE 
HILL. 

GULF    STATE    PARK    RESORT 
HOTEL  &  CONV. 

HARDWICK  HOUSE  MOTEL  

BEST  WESTERN  REGAL  INN  ... 

DAYS  INN  GUNTERSVILLE 

HOLIDAY  INN  

LAKE    GUNTERSVILLE    STATE 
PARK  &  LODGE. 

MAC'S  LANDING  LODGE  AND 
MARINA. 

WINDWOOD  INN  OF 

HARTSELLE. 

COURTYARD     BY    MARRIOTT 
HOMEWOOO. 

FAIRFIELD  INN  BY  MARRIOTT 
HOMEWOOO. 

SUPER  8  MOTEL  

COURTYARD  BY  MARRIOTT  .... 

HO  JO  MONTGOMERY  SOUTH 

AMBERLEY  SUITE  HOTEL  

BROOKS  MOTEL 

COURTYARD  MARRIOTT 

EXECUTIVE      LODGE      SUITE 
l-KDTEL. 

HAMPTON  INN  HUNTSVILLE  .... 

HOLIDAY       INN       RESEARCH 
PARK. 

HOLIDAY  INN  SPACE  CENTER 

HUNTSVILLE  MARRIOTT  

LA  QUINTA  INN  #719  

LA  QUINTA  MOTOR  INN  

PARKWAY  ECONO  LODGE  

RADISSON  SUITE  HOTEL 

RESIDENCE     INN     BY     MAR- 
RIOTT. 


POBox/RtNo. 


PO  BOX  639 


PO  BOX  564 


PO  BOX  1051 


PO  BOX  418 


Street  address 


241  DALEVILLE  AVE  .... 
501  S.  DALEVILLE  AVE 


9865  US  HWV.  90 
807  BONK  ST.  NE 
3424  HWY.  31  S  ... 
1101  6THAVE.  N  . 
1034  HWY.  80  


10(»HWY.  80E 
628  HWY.  80  E  .. 


2325  MONTGOMERY  HWY  ... 

3591  ROSS  CLARK  CIR  

2841  ROSS  CLARK  CIR  

3071  ROSS  CLARK  CIR.  SW 

3053  ROSS  CLARK  CIR  

3001  ROSS  CLARK  CIR  

154  YELVERTON  HWY.  84  E 

615  BOLL  WEEVIL  CIR 

1337  S.  EUFAULA  AVE  


1241  FLORENCE  BLVD 

HWY.  72 

1828  QAULT  AVE 

i-69  &  HWY.  35 

HWY.  35  &  1-59  EXIT  218  .. 

616  DECATUR  HWY  

2704  W.  MEIGHAN  BLVD  .. 

1600  RAINBOW  DR  

2110  RAINBOW  DR  

200  ALBERT  RAINS  BLVD 

946  FORT  DALE  RD  

141  S.  JACKSON  ST 

RT.  2  HWY.  43  N 


21 250  E.  BEACH  BLVD 


1060  W.  BEACH  

HWY.  431  S  

14040  HWY.  431  S  .... 
2140  GUNTERS  AVE 
1155  LODGE  DR  


7001  VAL  MONTE  DR 


907  HWY.  31  S 

500  SHADES  CREEK  PKWY 


155  VULCAN  DR 


140  VULCAN  RD  

1824  MONTGOMERY  HWY.  S 

7725  MOBILE  HWY  

4880  UNIVERSITY  DR  

3800  GOVERNORS  DR.  NW  ... 

4804  UNIVERSITY  DR  

1535  SPARKMAN  DR  


4815  UNIVERSITY  DR 
5903  UNIVERSITY  DR 


3810  UNIVERSITY  DR  

#5  TRANQUILITY  BASE 

3141  UNIVERSITY  DR  

4870  UNIVERSITY  DR  

1304  N.  MEMORIAL  PKWY 
6000  MEMORIAL  PKWY.  S 
4020  iNOEPENOENCE  DR  . 


Qty/Stats/Zip 


DALEVILLE.  AL  36322- 
DALEVILLE.  AL  36322- 


DAPHNE.  AL  3652fr-  

DECATUR.  AL  35601-  .... 
DECATUR.  AL  35603-  .... 
DECATUR,  AL  35601-  .... 
DEMOPOLIS,  AL  36732- 

DEMOPOLIS,  AL  36732- 
DEMOPOLIS.  AL  36732- 


DOTHAN.  AL  36303-  

DOTHAN,  AL  36303-  

DOTHAN,  AL  36301-  

DOTHAN.  AL  36301-  

DOTHAN.  AL  36301-  

DOTHAN.  AL  36301-  

ELBA,  AL  36323-  

ENTERPRISE,  AL  36330-  .... 

EUFAULA,  AL  36027- 

EVERGREEN,  AL  36401- 

FLORENCE.  AL  35632- 

FLORENCE,  AL  35631-1457 
FORT  PAYNE,  AL  35967-  .... 
FORT  PAYNE,  AL  35967-  .... 
FORT  PAYNE,  AL  35967-  .... 
FULTONDALE,  AL  35068-  .... 

GADSDEN,  AL  35904- 

GADSDEN,  AL  35901- 

GADSDEN.  AL  35901- 

GADSDEN,  AL  35902- 

GREENVILLE,  AL  36037- 

GROVE  HILL,  AL  36451- 

GROVE  HILL.  AL  36451- 


Telephone 


GULF  SHORES.  AL  36547- 


GULF  SHORES.  AL  36542-  

GUNTERSVILLE,  AL  35976-  

GUNTERSVILLE.  AL  35976-  

GUNTERSVILLE.  AL  35967-  

GUNTERSVILLE,     AL     35976- 

9126. 
GUNTERSVILLE.  AL  35976-  


HARTSELLE,  AL  35640-  . 
HOMEWOOD,  AL  35209- 


HOMEWOOD,  AL  3520»- 

HOMEWOOD,  AL  35209- 

HOOVER,  AL  35244- 

HOPE  HULL,  AL  36043-  .. 
HUNTSVILLE,  AL  35816- 
HUNTSVILLE,  AL  35801- 
HUNTSVILLE,  AL  35816- 
HUNTSVILLE,  AL  35816- 

HUNTSVILLE,  AL  35816- 
HUNTSVILLE,  AL  35816- 


HUNTSVILLE, 
HUNTSVILLE, 
HUNTSVILLE, 
HUNTSVILLE. 
HUNTSVILLE, 
HUNTSVILLE, 
HUNTSVILLE. 


AL  35816- 
AL  35805- 
AL  35816- 
AL  35811- 
AL  35801- 
AL  35802- 
AL  35816- 


205-598-6304 
205-798-1475 

205-626-3050 
205-355-6800 
205-363-«194 
205-<J55-3150 
205-289-5772 

205-289-2500 
205-289-1760 

205-793-4376 
205-793-9090 
205-793-2550 
205-671-3700 
205-794-6601 
205-792-0031 
205-897-2204 
205-393-2304 
205-687-3900 
205-578-4701 
205-764-5421 
205-757-2167 
205-845-0481 
205-845-2085 
205-845-4013 
205-S4»-0111 
205-543-3790 
205-54^-1105 
205-547-9033 
205-543-7240 
205-382-3118 
205-275-3218 
205-275-4121 

205-948-4853 

205-948-7481 
205-582-8444 
205-582-3200 
205-582-2220 
205-571-5440 

205-582-1000 

205-773-3000 

205-879-0400 

205-945-5600 

205-945-9888 
205-988-5000 
205-281-7151 
205-837-4070 
205-539-6526 
205-837-1400 
205-830-8600 

205-830-9400 
205-830-0600 

205-837-7171 
205-830-2222 
205-533-0756 
205-630-2070 
205-539-9671 
205-882-9400 
205-837-8907 
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Property  na-ne 


SHERATON    INN    HUNTSVILLE 

AiRFORT 
SUPER  8  MOTEL  OF  HUNTS- 
VILLE. 

TOM  BcVtLL  CENTER  _. 

UNIVERSITY  INN 

GAMECOCK  MOTEL  . 

TRAVEL  RITE  INN 

ECC»iO  LODGE _.... 

BEST  WESTERN  HUNTSVi'lLE 

MADISON  AIR. 
DAYS    »NN   HUNTSVILLE   AJR- 

PORT. 
HOLIDAY      INN      HUNTSVILLE 

MADISON  AIRPORT. 
HOWARD      JOHNSON      PARK 
SQUARE  INN. 

CHARLES  MOTEL  

BEST  WESTERN  INN _  " 

DAYS  INN  SOUTH  . 

DRUflYI^N  J. 

FAMILY  INNS  

HAMPTON  INN  

HOLIDAY      INN      DOWNTOWN 

HISTORIC  DIST. 
HOWARD  JOHNSON  LODGE 
LA  OUINTA  MOTOR  INN  ...._ 

MOBILE  DAYS  INN 

MOBILE  MIDTOWN 

ECONOLOOGE. 
RADtSSON  ADMIRAL  SEMMES 
HOTEL 

RED  ROOF  INN  #98  „ 

RED  ROOF  INN   117  MOBILE 

SOUTH. 
RIVEflVIEW  PLAZA  ... 

SHONEYS  INN 

ECONO  LODGE  OF 

MONROEVIUE. 
MONROE  MOTOR  COURT 

SUNSET  MOTEL  

RAMSAY  CONFERENCE  CEN-' 

TEa 
BEST    WESTERN    MONTGOK.*- 

ERY  LODGE. 
BEST    WESTERN     PEDDLERS 
INN. 

BUDGET  INN  

BUDGETELINN 

CAPITOL  INN  . 

COLISEUM  INN  .„"..T 

COMFORT  INN  MONTGOMERY" 
COURTYARD     BY     MARRIOTT 

MONTGOMERY. 
DAYS  INN  AIRPORT  ... . 
FAIRFIELD  INN  BY  M.AfiRlbTT'. 

HAMPTON  INN  

HOLIDAY  INN  EAST  0291    .     . 
HOWARD      JOHNSON      GOV- 
ERNORS HOUSE  MOTEL. 
HOWARD  JOHNSON  LODGE  . 

INN  SOUTH 

JOHN'S  MOTEL  

LA  QUINTA  INN  .7." 

MOTEL  TOWN  PLAZA  

RAMADA  EASTSIDE  

RAMADA  INN  ..._„ 

RESIDENCE     INN     BY     MAR- 
RKJTT. 

RIVERFRONT  INN „ 

SCOTTISH  INN  _ 

VILLAGER  INN  .„ 


POBox/RtNo. 


PO  BOX  20068 


PO  BOX  16988 


PO  BOX  519  .-. 
PO  BOX  228  .... 
STATION  6280 


Street  address 


1000  GLENN  HEARN  BLVO 
3803  UNIVERSfTY  DR  NW  . 


1100  N.  LOOP  RD  . 

4404  UNIVERSITY  DR 
1530  PELHAM  RD.  S  .. 

200MAaWAY  

12  E.  22N0  ST  

8716  HWY.  20  W 


City/State/Zip 


102  ARUNQTON  DR 
9035  HWY.  20  W 


8721  HWY.  20  W  ...._ 

11603  HWY.  431  N  __    . . 

180  S.  BELTLINE  „..  "* 

1705  DAUPHIN  ISLAND  PKV^ 
824  S.  BELTLINE  HWY  .... 
900  S.  BELTLINE  „ 


HUNTSVILLE.  AL  35824- 
HUNTSVILLE.  AL  3581&- 


HUNTSVILLE.  AL35816- 
HUNTSVILLE.  AL  35816- 
JACKSONVILLE.  AL  36265- 

JASPER.  AL  35501-  

LANETT,  AL  36863-  . 

MADISON.  AL  3575»- 


301  GOVERNMENT  ST 


3132  GOVERNMENT  BLVD 
816  S.  BELTLINE  HWY  ..„.. 
5550  1-10  SERVICE  RD  ..._ 
1  S.  BELTLINE  HWY 


MADISON.  AL  35756- 
MADISO^J.  AL  35758- 
MADISON.  AL  35758-  . 


MERIDIANVILLE.  AL  3575*- 

MOBILE,  AL  36608- 

MOBILE.  AL  36605- 

MOBILE.  AL  36609- 

MOBILE.  AL  36609- 

MOBILE.  AL  36616-  

MOBILE.  AL  36602- 


Talephone 


251  GOVERNMENT  ST 

33  S.  BELTLINE  HWY  ... 
5450  COCA  COLA  RD  .. 

64  WATER  ST  

6556  US  HWY.  90  

1750  S.ALABAMA  AVE 


HWY.  21  S  „ 

RT.  1  INT.  OF  HWY.  84  &  136 
UNIVERSITY  OF  MONTEVAaO 


MOBILE.  AL  36606- 
MOBILE.  AL  36609- 
MOBILE,  AL36619- 
MOBILE.  AL  36606t 

MOBILE.  AL  36602- 

MOBILE.  AL  36606- 
MOBILE,  AL  36619- 


977  W.  S.  BLVO  

4231  MOBILE  HWY 


4409  T»CY  HVVY  

5225  CARMtCHAEL  RD  _ 

205  N.  GOLDTHWAiTE  ST  .... 

1550  FEDERAL  DR  „ 

5175  CARMICHAEL  RD  _... 

5555  CARMICHAEL  RD  


MOBILE.  AL  36602-  

MOBILE.  AL  36616-  

MONROEVILLE.  AL  36460- 

MONROEVILLE.  AL  36480- 
MONROEVILLE,  AL  36460- 
MONTEVALLO,  AL  35115-  .. 


MONTGOMERY.  AL  36105-  ... 
MONTGOMERY,  AL  3610S-  ... 


1150  W  S.  BLVD  „ 

5601  C/\RMK>IAEL  RD 

1401  E.  BLVD  

1185  EASTERN  BYPASS 
2705  E.  SOOTH  BLVO  .„. 


1110  EASTERN  BLVD  

4243  INN  SOUTH  AVE 

800  AIRBASE  BLVD 

1280  E.  BLVD  

743  MADISON  AVE 

1365  EASTERN  BYPASS  .... 
3951  NORMAN  BRIDGE  RD 
1200  HILMAR  CT  


200  COOSA  ST 
7237  TROY  HWY 


MONTGOMERY,  AL  361 16- 
MONTGOMERY.  AL  36106- 
MONTGOMERY,  AL  36104- 
MONTGOMERY,  AL  3610^ 
MONTGOMERY.  AL  36106- 
MONTGOMERY.  AL  36117- 
MONTGOMERY.  AL  36105- 
MONTGOMERY.  AL  36117-  . 
MONTGOMERY.  AL  36117-  . 
MONTGOMERY.  AL  36117-  . 
MONTGOMERY.  AL  3611&-  . 

MONTGOMERY,  AL  36117-  . 
MONTGOMERY.  AL  36105- 
MONTGOMERY,  AL  36108-  . 
MONTGOMERY.  AL  36117-  . 
MONTGOMERY.  AL  361C4-  . 
MONTGOMERY,  AL  36117- 
MONTGOMERY.  AL  36105-  .. 
MONTGOMERY,  AL  36117-  .. 

MONTGOMERY.  AL  36104- 


205-772-«6«1 

205-539-8881 

205-721-8428 
205-837-3250 
206-435-3300 
205-221-1161 
205-768-3500 
205-772-0701 

205-772-8550 

205-772-7170 

205-772-8855 

205-82^-4801 
205-343-9645 
205-471-6114 
205-344-7700 
205-344-5500 
206-344-4942 
205-649-0100 

205-471-2402 
205-343-4051 
205-661-8181 
205-479-5333 

205-432-8000 

205-476-2004 
205-666-1044 

205-433-4000 
205-«6a-1520 
206-675-3312 

205-675-3101 
205-575-4801 
205-665-6280 

205-288-5740 

205-288-0610 

205-281-3760 
205-277-6000 
205-265-0541 
205-265-0586 
205-277-1919 
206-272-5533 

205-2S1-8000 
205-270-0007 
205-277-2400 
205-272-0370 
205-288-2800 


205-272-8830 
205-288-7999 
205-26;>-0366 
205-271-1620 
205-26^-1 561 
205-277-2200 
205-288-1120 
205-270-3300 

205-834-4300 


MONTGOMERY,  AL  36064- 205-288-1501 


2750  CHESTNUT  ST |  MONTGOMERY.  AL  36107-  ......  I  205-834-4055 


62722 Federal  Regiater  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Notices 

HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LIST  NOVEMBER  16.  1 993— Continued 


Property  name 

POBox/RtNo. 

StTMt  address 

Clty/Stats/Zlp 

Telephof>e 

SUPER  8  MOTEL  

2451  MOODY  PKWY 

MOODY.  AL  35004- 

205-640-7091 

DAYS  INN   

2700  WOODWARD  AVE  

MUSCLE  SHOALS,  AL  35661-  .. 
MUSCLE  SHOALS.  AL  35661-  .. 
ONEONTA.  AL  35121- 

205-383-3000 

ECONO  LODGE 

2807  WOODWARD  AVE  

205-381-0236 

WINOWOOO  INN  OF  ONEONTA 

120  HIGH  SCHOOL  ST 

205-625-3961 

ECONO  LODGE 

1106  COLUMBUS  PKWY 

OPELIKA  AL  36801- 

205-749-8377 

GOLDEN  CHERRY  MOTEL  

1010  2ND  AVE  

1102  COLUMBUS  PKWY 

OPELIKA.  AL  36801- 

205-745-7623 

HOLIDAY  INN  

OPELIKA  AL  36830- 

205-745-6331 

CAYS  INN  

26032  PERDIDO  BEACH  BLVO  . 
26650  PERDIDO  BEACH  BLVD  . 
27200  PERDIDO  BEACH  BLVD  . 

1600  HWY.  21  S 

US  HWY.  78  &  AL  21  S 

ORANGE  BEACH,  AL  36561-  ... 
ORANGE  BEACH,  AL  36561-  ... 
ORANGE  BEACH,  AL  36561-  ... 

OXFORD  AL  36203- 

205-981-9888 

ISLAND  HOUSE  HOTEL.  THE  ... 

205-981-6100 

PERDIDO  BEACH  HILTON  RE- 

205-981-9811 

SORT. 
HAMPTON  INN  ANNISTON  OX- 

205-635-1492 

FORD  AL 
HOLIDAY  INN  ANNISTON  OX- 

OXFORD AL  36203- 

205-831-3410 

FORD. 
HOWARD      JOHNSONS      OX- 

US HWY.  78  4  AL  21  S 

OXFORD,  AL  36203- 

205-635-3988 

FORD. 
SAVE  INN 

25  ELM  ST 

OXFORD  AL  36203-  .... 

205-831-9480 

COMFORT  INN  

110  CAHABA  VALLEY  PKWY  .... 

410  OAK  MOUNTAIN  CIR 

1418  PARKHILL  PKWY 

PELHAM  AL  35124- 

205-444-9200 

TRAVELODGE  PELHAM  

PELHAM  AL  35124- 

205-987-2233 

RAMADA  INN-LIMITED  

PELL  CITY  AL  35125- 

205-338-1314 

BEST    WESTERN     AMERICAN 

1600  280  BYPASS  

PHENIX  CITY  AL  36867- 

205-793-4376 

MOTOR  LODGE. 
ECONO  LODGE 

1506  280  BYPASS  

PHENIX  CITY  AL  36867- 

205-298-5255 

PHENIX  CITY  HOLIDAY  INN  

1700  US  280  BYPASS  

PHENIX  CITY  AL  36867- 

205-698-9321 

LAMONT  MOTEL 

US  HWY.  278  E  

PIEDMONT  AL  36272- 

205-447-6002 

MARRIOTTS  GRAND  HOTEL  ... 
HOLIDAY  INN  PRATTVILLE 

SCENIC  HWY.  96 

1-65  4  C06BS  FORD  RD  

1940  HWY.  82  W  

OFF  HWY.  72  MCLEAN  DR 

1113SARALANDBLVD  

1010  HWY.  43  

206  W  WILLOW  ST 

POINT  CLEAR,  AL  36564-  

PRATTVILLE  AL  36066-    ..      .. 

205-926-9201 
205-285-3420 

JUPITER  INN  

PRATTVILLE  AL  36067- 

205-361-0499 

JOE  WHEELER  STATE  LODGE 
BAMBOO  MOTEL  „.... 

PO  BOX  DRAWK  ... 

ROGERSVILLE,  AL  35652- 

SARALAND  AL  36571- 

205-247-5461 
205-675-5691 

PLANTATION  MOTEL  

SARALAND  AL  36571- 

205-675-551 1 

J  4  W  MOTEL  

SCOTTSBORO.  AL  35768-  

SCOTTSBORO.  AL  35768-  

SCOTTSBORO,  AL  35768-  

SCOTTSBORO,  AL  35768-  

SELMA.  AL  36701- 

205-574-2330 

LIBERTY  INN  

902  E  WILLOW  ST 

205-574-1730 

RAINBOW  INN  

1401  E.  WILLOW  ST  

1106  JOHN  T.  REID  PKWY  

1915  W.  HIGHLAND  AVE 

205-674-1115 
205-574-1212 

SCOTTSBORO  DAYS  INN  

BEST  WESTERN  INN 

205-872-1900 

CRAIG  MOTEL 

1134  HWY  80  E 

SELMA  AL  36071- 

205-875-3150 

HOLIDAY  INN  SELMA  

US  HWY.  80  W  

SELMA.  AL  36701- 

205-872-0461 

TRAVELERS    INN    OF    SELMA 

2006  W.  HIGHLAND  AVE 

SELMA.  AL  36701- 

205-875-1200 

INC 
TOWNE  INN  

US  HWY.  280  

SYLACAUGA  AL  35150- 

205-249-3821 

WINDWOOD  INN  MOTEL  „. 

1435  HWY.  43  N 

1431  HWY.  43  N 

1013  US  HWY.  231  S 

THOMASVILLE.  AL  36784-  

THOMASVILLE.  AL  36784-  

TROY,  AL  36863- 

205-636-0123 
205-636-0123 

WINDWOOD  INN  OF  THOMAS- 

VILLE. 
ECONO  LODGE 

205-566-4960 

BEST  WESTERN  PARK  PLAZA 

3801  McFARLAND  BLVD 

TUSCALOOSA,  AL  35405- 

TUSCALOOSA.  AL  35405- 

TUSCALOOSA,  AL  35405- 

TUSCALOOSA.  AL  35401- 

TUSCALOOSA.  AL  35405- 

TUSCUMBIA  AL  35674- 

205-556-9690 
205-553-1550 

MOTOR  INN. 
HOLIDAY  INN  

3920  E.  McFARLAND  BLVD  

4122  McFARLAND  BLVD.  E  

320  BRYANT  DR  

4300  SKYLAND  BLVD 

LA  OUINTA  MOTOR  INN  4564  .. 

205-349-3270 

SHERATON  CAPSTONE  INN  .... 

205-752-3200 

SLEEP  INN 

20S-556-56dfi 

KEY  WEST  INN  SHOALS 

1800  HWY.  72  

1-30  4  HWY  7  4  67 

205-383-0700 

Arkansas 

HOLIDAY  INN  ARKADELPHIA  ... 

ARKADELPHIA,  AR  71923- 

BENTON  AR  72015-  .. .    . 

501-246-5831 

DAYS  INN  BENTON  

1501  1-30  

501-776-3200 

RAMADA  INN  

16732  INTERSTATE  30 

BENTON  AR  72015- 

50i_77R_iQ00 

HOLIDAY  INN  EXPRESS  

3508  S.  MOBERLE  LYNE  

201  N.  1-65  SERVICE  RD 

BENTONVILLE,  AR  72712-  

BLYTHEVILLE.  AR  72315- 

CLARKSVILLE,  AR  72830- 

CONWAY  AR  72032- 

501-273-222? 
501-763-2300 

THRIFTY  INN  BLYTHEVILLE  

DAYS  INN  CLARKSVILLE  

RT  1  BOX  410  

PO  BOX  88 

501-754-8555 

COMFORT  INN  

150  HWY.  65  N '"'""'.'"... 

1400  ARKANSAS  HWY.  4  133  T 

2320  JUNCTION  CITY  RD  

70  N.  EAST  AVE  

1251  N.  SHILOH  DR  

#1  HOLIDAY  DR  . ... 

501-329-0300 

WOODLANDS  RAMADA  

CROSSETT  AR  71635- 

501-364—4101 

COMFORT  INN  EL  DORADO  .... 

EL  DOFIADO  AR  71730- 

501-663-6677 

FAYETTEVILLE  HILTON  

FAYETTEVILLE,  AR  72701- 

FAYETTEVILLE,  AR  72701- 

FORREST  CITY.  AR  72335-  

FORT  SMITH  AR  72903- 

501-442-5555 

HOLIDAY  EXPRESS  FAYETTE- 

VILLE. 
HOLIDAY  INN  FORREST  CITY  .. 

501-633-6300 

BUDGETEL  INN 

2123  BURNHAM  RD  

HOLIDAY  INN  CIVIC  CENTER  ... 

700  ROGERS  AVE  

FORT  SMITH  AR  72901- 

501-783-1000 

RAMADA  INN  

5103  TOWSON  AVE 

5711  ROGERS  AVE  

FORT  SMITH  AR  72901- 

501-646-2931 

SHERATON  INN  

FORT  SMITH,  AR  72903- 

501-452-4110 
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Property  name 


BEST  WESTERN  INN  OF  HOPE 
QUALITY  INN  OF  HOPE 
AVANELLE  MOTOR  LODGE 
HOT  SPRINGS  PARK  HILTON 

LAKE  HAMILTON  RESORT  

HOLIDAY  INN  

COMFORT  INN  AIRPORT  ...""" 
COURTYARD     BY     MARRIOTT 

LITTLE  ROCK. 

HAMPTON  INN  1-30  

HOLIDAY  INN  WEST 

LAQUINTA     INN     FAIR     PARK 

#571. 
LAOUINTA  INN  WEST  LITTLE 

ROCK  #2806. 

LITTLE  ROCK  HILTON 

RED  ROOF  INN  LITTLE  ROCK 

BEST  WESTERN  REGENCY  

MELBOURNE  MOTEL  INC 

MOUNTAIN     HOME     HOLIDAY 

INN. 
BUDGETEL  INN  #781  


PO  Box/Rt  No. 


POBOXO 


HAMPTON  INN  NORTH  LITTLE 

ROCK. 
LAOUINTA  MOTOR  INN  NORTH 

#578. 
RIVERFRONT  HILTON  INN  

BEST  WESTERN  INN 

HOLIDAY  INN  CONVENTK)N 
CENTER. 

COMFORT  INN  RUSSELLVILLE 

SHONEY-S  INN 

HOLIDAY  INN  NORTHWEST 
ARKANSAS. 

BUDGETEL  INN 

HOLIDAY  INN  TEXARKANA  

DAYS  INN  

ECONO  LODGE 

HAMPTON  INN  

HAMPTON  INN  WEST  MEM- 
PHIS. 

THE  EXPRESS  INN 

Arizona 

STAGECOACH  MOTEL 

CLIFF  CASTLE  LODGE 

HOLIDAY  INN  CASA  GRANDE  .. 

CHANDLER  SUPER  8  MOTEL  .. 

SHERATON  SAN  MARCOS 
GOLF  RESORT  &  CONF 
CENTER. 

WYNDAHAM  CHANDLER  

HOLIDAY  INN  CHINLE  GAR- 
CIAS  TRADING  POST. 

RODE  INN  MOTEL  

COTTONWOOD  QUALITY  INN  .. 

BEST  WESTERN  PONY  SOL- 
DIER. 

BEST  WESTERN  WOODLANDS 
PLAZA  HOTEL. 

DAYS  INN  FLAGSTAFF  

ECONO  LODGE  WEST 

ECONOLOOGE  LUCKY  LANE  ... 

FAIRFIELD  INN  BY  MARRIOTT 
FLAGSTAFF. 

HOWARD  JOHNSON  HOTEL  ... 

LITTLE  AMERICA  HOTEL  

QUALITY  SUITES  HOTEL 

RESIDENCE     INN     BY     MAR 
RIOTT. 


PO  BOX  3430 


PO  BOX  3900 


Street  address 


1-300  &  HWY.  4 

1-30  &  HWY.  29 

1204  CENTRAL  AVE 

305  MALVERN  AVE  

2803  ALBERT  PIKE 

3006 

3200  BANKHEAO  DR  "^ 
10900     RNANCIAL     CENTER 
PKWY. 

6100  MITCHELL  DR 

201  S.  SHACKLEFORD  

901  FAIR  PARK  BLVD  


City/State/Zip 


200  S.  SHACKELFORD 


925  S.  UNIVERSITY 

7900  SCOTT  HAMILTON  DR 

1-55  &  US  64  

HWY.  9  N 

1350  HWY.  62  SW  


4311  WARDEN  RD 


500  W.  29TH  ST 

4100  MCCAIN  BLVD 


TWO  RIVERFRONT  PL 


210  N.  BLAKE  ST  ... 
2       CONVENTION 
PLAZA. 

3091  E.  D  ST  

3204  E.  RACE  AVE  . 
1500  S.  48TH  ST 


CENTER 


5102  N.  STATE  LINE  AVE  . 

5100  STATELINE  

100  INGRAM  BLVD  

2315  S.  SERVICE  RD  

1-55  4  MO  INGRAM  BLVD 
2003  SERVICE  RD 


3700  SERVICE  RD.  LOOP 


823  PARK  AVE 

M7  4  MIDDLE  VERDE  RD 

777  N.  PINAL  AVE  

7171  W.  CHANDLER  BLVD 
1  SAN  MARCOS  PL 


7475  W.  CHANDLER  BLVD 
VIA  RT.  7  


186  S.  CORONADO  BLVD 

302  W.  HWY.  69A  

3030  E.  SANTA  FE 


1175W.  RT.66 


1000  W.  HWY.  66 

2355  S.  BEULAH  BLVD 

2480  E.  LICKY  LN  

2005  S.  MILTON  RD  


2200  E.  BLHLER  AVE 

2515  E.  BUTLER  AVE  ....« 

706  S.  MILTON  RD  

3440  N.  COUNTRY  CLUB 


HOPE.  AR  71801- 

HOPE.  AR  71801- 

HOT  SPRINGS,  AR  71901-  ...'.'." 
HOT  SPRINGS.  AR  71901-5445 

HOT  SPRINGS.  AR  7191»- 

JONESBORO.  AR  72401-  

LITTLE  ROCK.  AR  72206-  

LITTLE  ROCK.  AR  72211-  .... 


Telephone 


LITTLE  ROCK.  AR  72209-  

LITTLE  ROCK.  AR  72211-  

LITTLE  ROCK.  AR  72204-1754 

UTTLE  ROCK.  AR  72211-  


LITTLE  ROCK.  AR  72204-  .. 
LITTLE  ROCK,  AR  72209-  .. 

MARION.  AR  72364-  

MELBOURNE,  AR  72556-  .... 
MOUNTAIN  HOME,  AR  72653-  . 

NORTH     LITTLE     ROCK.     AR 

721 16-. 
NORTH     LITTLE     ROCK.     AR 

721 14-. 
NORTH     LITTLE     ROCK.     AR 

721 17-. 
NORTH     LITTLE     ROCK.     AR 

721 14-. 

PINE  BLUFF.  AR  71601- 

PINE  BLUFF.  AR  71601- 


RUSSELLVILLE.  AR  72801- 

SEAflCY.  AR  72143-  

SPRINGDALE.  AR  72762- .... 


TEXARKANA.  AR  75502-  

TEXARKANA,  AR  75502- 

WEST  MEMPHIS,  AR  72301- 
WEST  MEMPHIS,  AR  72301- 
WEST  MEMPHIS.  AR  72301- 
WEST  MEMPHIS.  AR  72301- 

WEST  MEMPHIS.  AR  72301- 


ASHFORK.  AZ  86320- 

CAMP  VERDE,  AZ  86322-  ,. 

CASA  GRANDE,  AZ  85222- 

CHANDLER,  AZ  8522S-  


CHANDLER.  AZ  85224-  602-963-^655 


CHANDLER.  AZ  85226- 
CHINLE.  AZ  86503- 


CLIFTON.  AZ  8553»- 

COTTONWOOD,  AZ  86326- 
FLAGSTAFF.  AZ  86004-  


FLAGSTAFF.  AZ  86001- 

FLAGSTAFF,  AZ  86001- 
FLAGSTAFF.  AZ  86001- 
FLAGSTAFF.  AZ  86001- 


501-777-9222 
501-777-0777 
501-321-1332 
501-623-6600 
501-767-6571 
501-935-1625 
501-490-2010 
501-227-6000 

501-662-6667 
501-223-3000 
501-664-7000 

501-244-0900 

501-664-6020 
501-562-2694 
501-739-3278 
501-368-4355 
501-425-5101 

501-758-6888 

501-771-2090 

501-945-0808 

501-371-9000 

501-634-7222 
501-635-3111 

501-967-7500 
501-268-0654 
501-751-6300 

501-773-1000 
501-774-3521 
501-735-8600 
501-732-2830 
501-732-1102 
501-732-1102 

501-732-5688 

602-637-2551 
602-667-6611 
602-426-3500 
602-961-3888 


FLAGSTAFF.  AZ  86001-  602-773-1300 


FLAGSTAFF.  AZ  86004- 
FLAGSTAFF.  AZ  86003- 
FLAGSTAFF.  AZ  86001- 
FLAGSTAFF.  AZ  86004- 


602-«61-4444 
602-674-5000 

602-865-4536 
602-634-4207 
602-526-2388 

602-773-6888 

602-774-5221 
602-774-2225 
602-774-7701 


602-779-6944 
602-779-2741 
602-774-4333 
602-626-6555 
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Piepertir  name 

POBox/RtNa 

SRIMC  aoofvss 

Cdy/Stata/Zlp 

Tel«phone 

INN  AT  NAU  THE  NORTHERN 

PO  BOX  SOM 

PO  BOX  31480  „.... 

SAN            FRANCISCO            & 
MCCREARY  ST. 

i«»  E.  ASH  "!!!!!!!I!!!!Z!!!!!I!!!! 

HWY.  64 -,... 

111  S.  LA  CANADA _.... 

2508  E.  NAVAX>  BLVD  _.... 

2602  E.  NAVAJO  BLVD  -.... 

2506  NAVAJO  BLVD 

lOee  NAVAJO  BLVD 

XT  160  AND  163 

3401  E.  ANDY  DEVINE  AVE  

2176  BIRCH  SQUARE  _.... 

1300  W.  MCCULLOCH  BLVD  .... 

271  LAKE  HAVASU  AVE  _.... 

1477  QUEENS  BAY 

2040  MESQUTTE  AVE 

425  S.  POWER  RD  

1221  S.  WESTWOOD  AVE  

1563  S.  GILBERT  RD 

1011  W.  HOMES  AVE 

FLAGSTAFF.  AZ  88011-  

602-6e»-181« 

A2  UNIVERSITY. 
FOREST  lAKES  LODGE  

FOREST  LAKES.  AZ  86031- 

GLOBE,  AZ  85502- 

602-635-4727 

CLOUD  NINE  MOTELS  

602-425-6741 

M00U1  LODGE  „ 

GRAND  CANYON,  AZ  86023-  ... 

GREEN  VALLEY.  AZ  86614- 

HOLBROOK,  AZ  86025- 

602-638-2424 

QUALITY  INN  GREEN  VALLEY  . 
BEST    WESTERN     ARtZONtAN 

602-625-2250 
602-524-261 1 

INN 
COMFORT  INN  _ 

HOLBROOK,  AZ  86025- 

602-524-6131 

ECONOLODGE  _ 

HOLBROOK,  AZ  86025- 

602-542-1448 

HOLBROOK  SUPER  8  MOTEL  .. 

HOLBROOK.  AZ  88025- 

602-524-2871 

HOLIDAY  INN  KAYENTA  

KAYENTA,  AZ  86033-  

602-697-3221 

KINGMAN  SUPER  8  MOTEL  

KINGMAN,  AZ  86401-  

602-757-4808 

BLUE  DANUBE  INN 

LAKE      HAVASU      CITY.      AZ 

8640^. 
LAKE      HAVASU      CITY.      AZ 

86403-. 
LAKE      HAVASU      aiY.      AZ 

86403— 
LAKE      HAVASU      DTY,      AZ 

86403-. 
LAKE      HAVASU      CITY,      AZ 

86403-. 
MESA.  AZ  85206-  

602-855-5566 

ISLAND  INN  HOTEL  

602-680-0606 

PONEER    HOTEL    A    DANCE 

HN.L. 
RAMAOA     LONDON     BRHXiE 

RESORT. 
SANDS  RESORT  

e02-re5-1111 
602-8.55-0888 
800-621-0360 

ARIZONA  GOLF  RESORT  

602-832-3202 

COURTYARD     BY     MARRIOTT 

MESA,  AZ  85210-   

602-461-3000 

MESA. 
HAMPTON  INN  MESA 

..,.. 

MESA,  AZ  85204-  

602-926-3600 

HILTON  PAVILION 

MESA.  AZ  85210-  

602-833-5555 

HOLIDAY  INN  MESA  

1600  S  COUNTRY  CLUB 

1410  S.  COIJNTRY  CLUB  Dfl  .... 

200  N.  CENTeJNIAL  WAY  „ 

6733  E.  MAIN  ST „ 

287  N.  LME  POWBJ.  BLVD  .... 

716  RJM  VIEW  DR „. 

709  CALIFORNIA  AVE „ 

809  E.  HWY.  260  

101  W.  PHOENIX  ST  

2425  S.  24  ST 

17211  N  BLACK  CANYON  HWY 

1615  E.  NORTHERN  AVE 

1711  W.  BELL  RD  _. „ 

2621  E  CAMELBACK  RD  „ 

2621  S.  47  ST 

9631  N.  BLACK  CANYON  

1241  N.  53  AVE 

2577  W.  GHfctWTAY  RD  „... 

4234  S  48  ST 

8101  N.  BLACK  CANYON  HWy" 

1500  N.  51  AVE 

4300  E.  WASHINGTON 

2532  W,  PEORIA  AVE 

4321  N.  CENTRAL  AVE 

1500  N.  51ST  AVE 

10220  N  METRO  PKWY.  E  ...... 

122  N.  SECOND  ST  

2725  N.  BLACK  CANYON  HWY 
202  E.  MCDOWELL  RD  

Ill  N.  CENTRAL /WE  . 

MESA.  AZ  85210-  

602-964-7000 

LEXINGTON  HOTEL  SUITES  .... 



MESA.  AZ  85210-  

602-064-2697 

SHERATON  MESA  HOTEL  

SUPER  8  MOTEL  MESA  

MESA.  AZ  85250- 

MESA,  AZ  85205-  

602-898-8300 
602-961-6181 

HOUOAYWN  .._ 

INN  AT  LAKE  POWEa  INC 

EL  RANCHO  PARKER  MOTEL  .. 

1867  - 

PAGE.  AZ  86040-  .„. 

PAGE.  AZ  86040-  

PARKER,  AZ  85344-  

602-645-8851 
602-645-2466 
602-669-2231 

PAYSON  PUEBLO  INN  

PAYSON  AZ  85541-     ... 

602-474-5241 

PAYSON  TRAVELODGE  „.... 

BEST  WESTERN  AIRPORT  INN 
BEST  WESTERN  BELL  MOIkL 
BEST  WESTERN  INNSUITES  _„ 

COMFORT  INN  NORTH 

COURTYARD     BY     MARRIOTT 

CAMELBACK. 
COURTYARD     BY     MARRIOTT 

PHOENIX  AIRPORT. 
COURTYARD     BY     MARRIOTT 

— 

PAYSON.  AZ  85541- 

PHOENIX,  AZ  85034- 

PHOENIX,  AZ  85023- 

PHOENIX.  AZ  8502(^-      .       ... 
PHOENIX.  AZ  a»02»- 
PHOENIX.  AZ  85016- .... 

PHOENIX.  AZ  85034- 

PHOENIX.  AZ  85021-  

602-474-4526 
602-273-7251 
602-993-8300 
602-997-62W) 
602-866-2088 
602-955-5200 

fino  ORr,  J 'inn 

602-944-7373 

PHOENIX  METRO  CENTER. 
FAWHELD  INN  BY  MARRIOTT 

PHOENIX,  AZ  85043-  

602-269-1919 

PHOENIX  ¥WEST. 
FOUNTAIN  SUaES  HOTEL 

PHOENIX,  AZ  85023- 

602-375-1777 

HAMPTON  INN  ._ 

PHOENIX  AZ  85040- 

602-438-8668 

HAMPTON  INN  ._ 

PHOENIX  AZ  85021-    . . . 

602-864-6233 

HOLIDAY  INN  ..._ 

PHOENIX,  AZ  85043-  

602-484-9009 

HOLIDAY  INN  AIRPORT  EAST  .. 

PHOENIX,  AZ  85034-  

602-273-7778 

HOLIDAY     INN     CORPORATE 

PHOENIX,  AZ  85029-  

602-943-2341 

CENTER. 
HOLIDAY           INN           NORTH 

PHOENIX,  AZ  85012- 

602-277-6671 

CENTRAL. 
HOLIDAY  INN  WEST 

PHOENIX  AZ  85043-  

602-484-9009 

HOTEL  WESTCOURT  

PHOENIX,  AZ  85051-  

602-997-5900 

HYATT  REGENCY  PHOENIX  .... 

PHOENIX.  AZ  85004- 

602-252-1234 

LA  OUINTA  INN  #704  

PHOENIX,  AZ  85009- 

602-256-6271 

LOS       OLIVOS       EXECUTIVE 

PHOENIX,  AZ  85004- 

602-258-6911 

HOTEL. 
OMNI  ADAMS  HOTEL  

PHOENIX  AZ  85004- 

602-257-1525 

PHOENIX  AtRPORT  HILTON 

2435  S.  47TH  ST 

PHOENIX,  AZ  85034-6410  

PHOENIX,  AZ  85012-  

602-894-1600 

PHOENIX  HILTON  SUITES 

10  E.  THOMAS  RD 

602-222-1111 

POINT    HILTON    RESORT    AT 

7677  NORTH  1«TH  STREET 

3600  N.  SECOND  AVE  

PHOENIX,  AZ  85020- 

802-897-2626 

SQUAW  PEAK. 
QUALfTY     HOTEL     CENTRAL 

PHOENIX.  AZ  85013-  

602-248-0222 

PHOENIX. 
RADISSON  HOTEL  AIRPORT  ... 

3333  E.  UNIVERSITY  DR  

PHOENIX.  AZ  85034- 

602-437-8400 
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Property  name 


RESIDENCE  INN 


PHOENIX 


RITZ       CARLTON 
HOTEL. 

ROYAL  SUITES  

SAN  CARLOS  HOTEL 

TRAVELERS  INN 

TRAVELERS  INN  

WOOLLEY  SUITES  HOTEL  

WYNDHAM  GARDEN  HOTEL 
PHOENIX  AIRPORT. 

WYNDHAM  NORTH  PHOENIX  .. 

COLONY  INN  

COMFORT  INN  

HOTEL  VENDOME  

SHERATON  PRESCOTT  RE- 
SORT &  CONFERENCE  CEN- 
TER. 

DAYS  INN  PRESCOTT  VALLEY 

BEST  WESTERN  PAPAGO  INN 

&  RESORT. 
BEST     WESTERN    THUNDER- 
BIRD  SUITES. 
COURTYARD     BY     MARRIOTT 
SCOnSDALE  MAYO  CLINIC. 

DAYS  INN  SCOTTSDALE  

FAIRFIELD  INN  BY  MARRIOTT 

SCOTTSDALE. 
HOLIDAY      INN      HOTEL      AT 

SCOTTSDALE  MALL. 
HOLIDAY  INN  SCOTTSDALE  .... 
HOSPITALITY   SUITE   RESORT 

SCOTTSDALE. 
HYATT     REGENCY     SCOTTS- 
DALE. 
MARRIOTT    SUITES    SCOTTS- 
DALE. 
MARRIOTTS  CAMELBACK  INN 
MARRIOTTS  MOUNTAIN 

SHADOW  RESORT. 
ORANGE  TREE  GOLF  RESORT 
RED    LION'S    LAPOSADA    RE- 
SORT HOTEL. 
REGAL  MCCORMICK  RANCH  ... 

REGISTRY  RESORT  

RESIDENCE     INN     BY     MAR- 
RIOTT SCOTTSDALE. 
RODEWAY    INN   OF   SCOTTS- 
DALE. 

SAFARI  RESORT  

SCOTTSDALE      HILTON      RE- 
SORT AND  SPA. 
SCOTTSDALE    INN   AT   ELDO- 
RADO PARK. 
SCOTTSDALE  PLAZA  RESORT 
SUNBURST    HOTEL    &    CON- 
FERENCE CENTER. 
WYNDHAM  PARADISE  VALLEY 

LOS  ABRIGADOS  RESORT 

RAMADA  INN  SIERRA  VtSTA  .... 

SIERRA  SUITES  

SUN  CANYON  INN  

THUNDER  MOUNTAIN  INN  

VILLAGE  INN  MOTEL 

WESTERN  MOTEL 

WINDMILL   INN  AT  SUN  CITY 

WEST. 
COUNTRY  SUITES  BY 

CARLSON. 
EMBASSY      SUITES       HOTEL 
TEMPE. 


POBox/RtNo. 


Street  address 


8242      N.      BLACK      CANYON 

FRWY. 
2401  E.  CAMELBACK  RO 


10421  N.  33  AVE 

202  N.  CENTRAL  AVE  

8130  N.  BLACK  CANYON  HWY 

5102  W.  LATHAM  ST 

3211  E.  PINCHOTAVE 

427  N.  44TH  ST 


2641  W.  UNION  HILLS  DR 

1225  E.  GURLEY  ST 

1290  WHITE  SPAR  RD  

230  S.  CORTEZ  ST 

1500  HWY.  69  


7875  E.  HWY.  69 


7017  E.  MCDOWELL  RD 
7515  E.  BUTHERUS 


13444  E.  SHEA  BLVD 


4710  N.  SCOTTSDALE  RD  .. 
13440  N.  SCOTTSDALE  RD 


7353  E.  INDIAN  SCHOOL  RD 


5101  N.  SCOTTSDALE  RD 
409  N.  SCOTTSDALE  RD  .. 


2500  E.  DOUBLETREET 
7325  E.  THIRD  AVE  


5402  E. 
5641  E. 


LINCOLN  DR 
LINCOLN  DR 


10601  N.  56  ST  

4949  E.  LINCOLN  DRIVE 


7401  N.  SCOTTSDALE  RD 
7171  N.  SCOTTSDALE  RD 
6040  N.  SCOTTSDALE  RD 


7110  E.  INDIAN  SCHOOL  RD 


4611  N.  SCOTTSDALE  RD 
6333  N.  SCOTTSDALE  RD 


7707  E.  MCDOWELL  RD 


7200  N.  SCOTTSDALE  RD 
4925  N.  SCOTTSDALE  RD 

5401  N.  SCOTTSDALE  RD 

160  PORTAL  LANE  

2047  S.  STATE  HWY.  92  ... 

391  E.  FRY  BLVD 

260  GARDEN  AVE.  N  , 

1621  S.  HWY.  92 

2440  FRY  BLVD  

43  W.  FRY  BLVD 

12545  W.  BELL  RD  


1660  W.  ELLIOT  RD 
4400  S.  RURAL  RD  . 


City/Stata/Zlp 


PHOENIX.  AZ  85051- 
PHOENIX,  AZ  85015- 


PHOENIX,  AZ 
PHOENIX,  AZ 
PHOENIX,  AZ 
PHOENIX,  AZ 
PHOENIX,  AZ 
PHOENIX,  AZ 


85051- 
85004- 
85051- 
8504»- 
85018- 
85008- 


PHOENIX,  AZ  85027-  ... 
PRESCOTT.  AZ  86301- 
PRESCOTT.  AZ  86303- 
PRESCOTT,  AZ  8630^- 
PRESCOTT.  AZ  86301- 


VALLEY,        AZ 


PRESCOTT 

8631 4-. 
SCOTTSDALE,  AZ  85257- 


SCOTTSDALE,  AZ  85260- 

SCOTTSDALE.  AZ  85259- 

SCOTTSDALE,  AZ  85251- 
SCOTTSDALE,  AZ  85254- 

SCOTTSDALE,  AZ  85251- 

SCOTTSDALE,  AZ  85253- 
SCOTTSDALE,  AZ  85257- 

SCOTTSDALE.  AZ  85258- 

SCOTTSDALE,  AZ  85251- 

SCOTTSDALE,  AZ  8525»- 
SCOTTSDALE,  AZ  85253- 

SCOTTSDALE,  AZ  85254- 
SCOTTSDALE.  AZ  8525»- 

SCOTTSDALE,  AZ  8525^  , 
SCOTTSDALE.  AZ  85253-  , 
SCOTTSDALE,  AZ  85253-  , 

SCOTTSDALE.  AZ  85251-  . 

SCOTTSDALE.  AZ  85253-  . 
SCOTTSDALE,  AZ  85250-  . 

SCOTTSDALE,  AZ  85257-  . 

SCOTTSDALE,  AZ  85253-  . 
SCOTTSDALE,  AZ  85251-  . 

SCOTTSDALE,  AZ  85250-  . 

SEDONA.  AZ  86336- 

SIERRA  VISTA,  AZ  85635- 
SIERRA  VISTA.  AZ  8563&- 
SIERRA  VISTA.  AZ  8563&-  , 
SIERRA  VISTA.  AZ  85635-  , 
SIERRA  VISTA.  AZ  8563&-  , 
SIERRA  VISTA.  AZ  85635-  , 
SURPRISE,  AZ  85374- 


TEMPE,  AZ  85282- 
TEMPE.  AZ  85282- 


Telephone 


602-864-1900 

602-468-0700 

602-942-1000 
602-253-4121 
602-995-8451 
602-233-1988 
602-957-1350 
602-220-4400 

602-978-2222 
602-445-7057 
602-778-5770 
602-776-0900 
602-776-1666 


602-772-6600 

602-947-7335 

602-951-4000 

602-860-4000 

602-947-5411 
602-483-0042 

602-994-9203 

602-945-4392 
602-949-5115 

602-991-3388 

602-945-5155 

602-94S-1700 
602-948-7111 

602-948-6100 
602-952-0420 

602-948-5050 
602-991-3800 
602-948-8666 

602-946-3456 

602-945-0721 
602-94^-7750 

602-941-1202 

602-948-5000 
602-945-7666 

602-947-5400 
602-282-1777 
602-459-6900 
602-454-4221 

602-459-0610 
602-458-7900 
602-458-4315 
602-458-4303 
602-583-0133 

602-345-8585 

602-897-7444 
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Property  nam* 

PO  Box/Rt  No. 

StoMl«Mress 

Oty/Stata/Zip 

Tataphone 

RESTA  MN _ _. 

V 

2100  S.  PRIEST  DRIVE  _ _.... 

1651  W.  BASELINE  RO  

911  S.  48ST _.... 

1635  N.  SCOTTSDALE  RD 

5075  a  PRIEST  DR  ._..        „.... 

1S50  S.  52ND  ST 

60  E.  FIFTH  ST  

974  E.  APACHE  BLVO  

2000  WESTCOURT  WAY  

NW  CORNER  MAIN  &  MIOEN 

AVE. 
6601  S.  TUCSON  BLVD „.... 

2505  E.  EXECUTIVE  BLVD  

3700  E.  IRVINGTON  RD  

445  S.  ALVERNON 

7051  S.  TUCSON  BLVD 

1300  N.  STONE  

6971  S.  TUCSON  BLVD  _- 

181  W.  BROADWAY  ROAD  

4550  S  PALO  VERDE  BLVD 

750  W.  22  ST _ 

5404  E.  BROADWAY 

655  N.  FRWY 

7000  N.  RESORT  DR 

2925  N.  CAMPBELL  AVE 

2803  E.  VALENCIA  RO  

1900  E.  SPEEDWAY  BLVD  

1601  N.  ORACLE  RD  

6555  E.  SPEEDWAY  BLVD  

6944  E.  TANQUE  VERDE  RD  .... 

5251  S.  JULIAN  OR „ 

6477  E.  SPEEDWAY  BLVO  .._... 

1365  W.  GRANT  RD  „... 

10.000  N.  ORACLE  RD  „ 

401  W.  LAVERY  LANE  .„ 

7007  E.  TANQUE  VERGE -... 

7600  E.  BROADWAY  _... 

2727  W.  CLUB  DR  _... 

3800  E.  SUNRISE   

850  E.  WICKENBURG  WAY  ._... 
293  E.  WICKENBLfflG  WAY  ._... 

831  W.  BILL  WILLIAMS  AVE  „... 

300  E.  32NO  ST  „ „... 

U50  CASTLE  DOME  AVE 

3181  S.  4TH  AVE  „... 

2600  S.  4TH  AVE  _... 

1550  S.  CASTLE  DOME  RO  .„... 

30100  AGOURA  RD  _... 

3  PACIFIC  MARINA _... 

TEMPE.  AZ  85282- 

602-967-1441 

INNSUITES    TEMPE    PHOENIX 

TEMPE,  AZ  85283- 

602-897-7900 

AIRPORT. 
LA  QUINTA  MOTOR  INN  

TEMPE,  AZ  85281- 

602-967-4465 

OUALrTY  »m  &  SUITES  ™. _. 

TF"PF,  A7  «>?fli-            .  , 

602-947-371 1 

RESIDENCE     INN     BY     MAR- 

RKDTT. 
ROADWAY  INN  PHOENIX  AIR- 

HORT  EAST  TEMPE. 
SHERATON    TEMPE    MISSION 

PALMS  HOTEL 
TEMPE  MOTEL  -. 

TEMPE,  AZ  85282-  ,,         

TEMPE,  AZ  85281-  ...„ 

TEMPE,  AZ  85281- „ 

TEMPE.  AZ  85281- 

602-756-2122 
602-967-3000 
602-884-1400 
602-894-0909 

THE  BUTTES  ..._ 

TEMPE,  AZ  85282- 

602-225-9000 

TUBA  MOTEL  .._ 

TUBA  CITY,  AZ  86045-  

602-293-4545 

CLAIRtON      HOTEL     TUCSON 

TUCSON,  AZ  85706-  

802-746-3932 

AIRPORT. 
COURTYARD     BY     MARRIOTT 

TUCSON  AZ  85706- 

602-573-0000 

TUCSON  AIRPORT. 
DAYS  INN  TUCSON  

TUCSON.  AZ  85714-  ...._ 

TUCSON  AZ  85711-    ..    . 

602-571-1 4C0 

DOUBLETREE  HOTEL  TUCSON 

602-881-4200 

EMBASSY  SUITES  

TUCSON,  AZ  85706- 

TUCSON  AZ  85705- 

602-573-0700 

FLAMINGO  SUN  HOTEL 

602-770-1910 

HAMPTON   INN  TUCSON  AIR- 
PORT. 
HOLIDAY  INN  CITY  CENTER  .... 
HOUDAY  INN  PALO  VERDE  

.».....»...»»...»•.. 

TUCSON,  AZ  85706- _ 

TUCSON.  AZ  85701- 

TUCSON.  AZ  85714-  _...„ 

TUCSON  AZ  85713- 

602-889-5789 

602-624-871 1 
602-74S-1161 

HOWARD  JOHNSON  LODGE  .... 

602-624-4455 

LA  QUINTA  MOTOR  INN  *4699 
LA  QUINTA  MO  I  OR  INN  #703  .. 



TUCSON.  AZ  85710-  _ 

TUCSON,  AZ  85745-  _._.. 

TUCSON,  AZ  85715- 

TUCSON  AZ  85719- 

602-747-1414 
602-622-6491 

LOEWS     VENTANA     CANYON 

RESORT. 
NORTH     CAMPBELL     SUITES 

602-299-2020 
602-323-7378 

HOTEL. 
PARK      INN      INTERNATIONAL 

TUCSON  AZ  85706- 

602-294-2':00 

AIRPORT. 
PLAZA       HOTEL       &       CON- 

TUCSON AZ  85719- 

602-327-7341 

FERENCE  CENTER. 
QUALITY      INN      UNIVERSITY 

AND  CONFERENCE  CENTER. 
RAOISSON  SLHTE  HOTEL  TUC- 

 -•- 

TUCSON.  AZ  85705- _ 

TUCSON.  AZ  85710-  

602-623-6666 
602-721-7100 

SON 
RAMADA  INN  FOOTHILLS 

TUCSON  AZ  85715- 

602-886-9595 

RAMADA  PALO  VERDE  _ _.„. 

- - 

TUCSON.  AZ  85706-  

602-294-62SO 

RESIOEr^CE     INN     BY     MAR- 
RIOTT TUCSON. 
ROADWAY  INN  NORTH 

TUCSON.  AZ  85710- „.. 

TUCSON  AZ  85745-  

602-721-0991 
602-622-7791 

SHERATON  TUCSON  EL  CON- 
QUISTADOR RESORT. 

SUN  HOTEL __ 

TA.NQUE  VERDE  INN 

TUCSON.  AZ  85737-7696  

TUCSON.  AZ  85704- 

TUCSON,  AZ  85715- 

TUCSON.  AZ  85710- 

602-544-5000'- 

602-742-2689 
602-298-2300 

TUCSON  EAST  HILTON  TOW- 

602-721-5600 

ERS. 
TUCSON    NATIONAL    GOLF    & 

TUCSON  AZ  85741- 

602-297-2271 

CONFERENCE  RESORT. 

WESTIN  LA  PALOMA  „ 

AMERICiNN  MOTEL 



TUCSON,  AZ  85718- 

WICKENBURG.  AZ  85358-  

WICKENBURG,  AZ  85358-  

WiaiAMS.  AZ  86045- „ 

YUMA,  AZ  85364- 

YUMA.  AZ  85365- 

602-742-6000 
602-684-5461 
602-684-5445 

602-635-9000 
6C2->344-1050 
602-783-8341 

BEST      VVESTERN      RANCHO 
GRANDE. 

HOLIDAY  INN  EXPRESS  .„ 

BEST  WESTERN  CHILTON  INN 
BEST     WESItRN     INNSLHTES 

YUMA. 
HOLIDAY  INN  EXPRESS  

YUMA.  AZ  85364- 

602-344-1420 

PARK  INN  SUITES  HOTEL  

YUMA  AZ  85364- 

602-726-4830 

SHILO  INN— YUMA  

YUMA  AZ  85365- 

602-641-6565 

CalMomla 

RAMADA      HOTEL      AGOURA 

HILLS. 
MARINA  VILLAGE  INN  

AGOURA  HILLS,  CA  91301-  

ALAMEDA,  CA  94501- 

818-707-1220 
510-523-9450 
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Property  name 


BEST    WESTERN    ALHAMBRA 

INN 
QUALITY  \NN  ALHAMBRA 


ANAHEIM  DESERT  PALM  INN 
AND  SUITES. 

ANAHEIM  HARBOR  INN 

ANAHEIM  HILTON  &  TOWERS  . 

ANAHEIM  INTERNATIONAL  INN 

ANAHEIM  MARRIOTT  HOTEL  ... 

ANAHEIM  PLAZA  HOTEL  „. 

ANAHEIM  STADIUM 

TRAVELOOGE. 

BEST  WESTERN  COURTESY 
INN. 

BEST  WESTERN  CRYSTAL 
SUITE  HOTEL 

CANDY  CANE  INN  

CROWN  STEW.ING  SUITES  

CRYSTAL  SUITES  

DISNEYLAND  HOTEL  

ECONO  LODGE  WEST  

GRAND  HOTEL  

HAMPTON  INN  ANAHEIM 

HOLIDAY  INN  ANAHEIM  CEN- 
TER. 

HOLIDAY  INN  EXPRESS  ANA- 
HEIM. 

HOUDAY  INN  MAINGATE  ANA- 
HEIM. 

HYATT  REGENCY  ALICANTE 
ANAHEIM. 

JOLLY  ROGER  INN  HOTEL 

PENNY  SLEEPER  INN  ...„ 

QUALITY  HOTEL  MAINGATE  .... 

QUALITY  INN  ANAHEIM  WEST  . 

QUALITY  INN  BROOKHURST  ... 

RAFRES  INN  &  SUITES  

RESIDENCE  INN  BY  MAR- 
RIOTT ANAHEIM. 

SCOTTISH  INN  .„ 

SHERATON  ANAHEIM  HOTEL  .. 

STAR  MOTEL  

TRAVELODGE  ANAHEIM 

BEACH  BLVD. 

BEST  WESTERN  KNIGHTS  INN 

ANGELS  INN  MOTEL  

BEST  WESTERN  HERITAGE 
INN 

RAMADA  INN  ....» 

EMBASSY  SUITES  

HAMPTON  INN  ARCADIA  

ARCATA  SUPER  6  MOTEL 

COMFORT  INN  ARCATA  

QUALITY  INN  MAD  RIVER  

BEST  WESTERN  CASA 
GRANDE  INN. 

E  Z  8  MOTELS  INC  

BEST  WESTERN  PIONEER  INN 

RAMADA  INN  ARTESIA 

CERRITOS. 

AUBURN  INN 

BEST  WESTERN  GOLDEN  KEY 
MOTEL 

CATALINA  CANYON  HOTEL  

AVERY  HOTEL  

STARDUST  MOTEL 

BEST  WESTERN  INN 

COMFORT  INN  BAKERSFIELD  . 

COMFORT  INN  CENTRAL  

COURTYARD  BY  MARRIOTT 
BAKERSFIELD. 


POBox/RtNo. 


PO  BOX  4669 


PO  BOX  521 


PO  BOX  736 
PO  BOX  371 


Street  address 


2451  W.  MAIN  ST 


2221      W.     COMMONWEALTH 

AVE. 
631  W.  KATELLA  AVE  


2171  S.  HARBOR  BLVD  

777  CONVENTION  WAY 

2060  S.  HARBOR  BLVD  

700  W.  CONVENTION  WAY 

1700  S.  HARBOR  BLVD  

1700  E.  KATELLA  AVE  


1200  S.  W.  ST  

1752  S.  CLEMENTINE  ST 


1747  S.  HARBOR  BLVD  , 

3100  E.  FRONTERA 

1752  S.CLEMENTINE  .... 
1150  W.  CERRITOS  AVE 

837  S.  BEACH  BLVD  

7  FREEDMAN  WAY  

300  E.  KATELLA  WAY  .... 
1221  S.  HARBOR  BLVD  . 

435  W.  KATELLA  AVE  


1850  S.  HARBOR  BLVD  .... 
AT  HARBOR  &  CHAPMAN 


640  W.  KATELLA  AVE  

1441  S  MANCHESTER  AVE 

616  CONVENTION  WAY 

727  S.  BEACH  BLVD  

711  S.  BROOKHURST  AVE  .. 

2040  S.  HARBOR  BLVD  

1700  S.  CLEMENTINE  ST  .... 


2255  W.  LINCOLN  AVE  . 

1015  W.  BALL  RD  

1250  W.  MISSION  BLVD 
328  N.  STANTON  AVE  ... 


2688  GATEWAY  DR 

600  N.  MAIN  „ 

3210  DELTA  FAIR  BLVD  , 

2436  MAHOGANY  WAY  ... 
211  E.  HUNTINGTON  DR 
311  E.  HUNTINGTON  DR 
4887  VALLEY  W.  BLVD  ... 
4701  VALLEY  W.  BLVD  ... 

3535  JANES  RD  

850  OAK  PARK  RD  


555  CAMINO  MERCADO  . 
16905  S.  PIONEER  BLVD 
17510  S.  PK)NEER  BLVD 


1875  AUBURN  RAVINE  RD 
13450  LINCOLN  WAY  


888  COUNTRY  CLUB  DR 

4573  MORAN  RD  

666  E.  FOOTMia  BLVD  .. 

2620  PIERCE  RD  

2514  WHITE  LN 

830  WIBLE  RD  

3601  MARRIOTT  DR  


CIty/State/Zip 


ALHAMBRA.  CA  91801- 
ALHAM6RA.  CA  91 60^- 


ANAHEIM.  CA  92802- 


ANAHEIM,  CA  92802-  

ANAHEIM,  CA  92802-  

ANAHEIM.  CA  92802-  

ANAHEIM,  CA  92802-3483 

ANAHEIM,  CA  92802-  . 

ANAHEIM.  CA  92805-  


ANAHEIM.  CA  92802- 
ANAHEIM,  CA  92802- 


ANAHEIM. 
ANAHEIM. 
ANAHEIM. 
ANAHEIM, 
ANAHEIM. 
ANAHEIM. 
ANAHEIM, 
ANAHEIM, 


CA  92802- 
CA  92806- 
CA  92802- 
CA  92802- 
CA  92804- 
CA  92802- 
CA  92802- 
CA  92805- 


ANAHEIM,  CA  92802- 
ANAHEIM,  CA  92802- 
ANAHEIM,  CA  92803- 


ANAHEIM. 
ANAHEIM, 
ANAHEIM, 
ANAHEIM, 
ANAHEIM, 
ANAHEIM. 
ANAHEIM. 


CA  92802- 
CA  92802- 
CA  92802- 
CA  92804- 
CA  92804- 
CA  92802- 
CA  92802- 


ANAHEIM,  CA  92801- 
ANAHEIM,  CA  92802- 
ANAHEIM,  CA91761- 
ANAHElM,  CA  92801- 


ANDERSON.  CA  96007-  

ANGELS  CAMP,  CA  95221- 
ANTIOCH,  CA  94509- 


ANTKX>I,  CA  94509- 

ARCADIA,  CA  91006- 

ARCADIA,  CA  91006- 

ARCATA,  CA  95521-  

ARCATA,  CA  95521-  

ARCATA,  CA  95521-  

ARROYO  GRANDE,  CA  93420- 

ARROYO  GRANDE.  CA  9342(V- 

ARTESIA,  CA  90701-  

ARTESIA.  CA  90701-  


AUBURN, 
AUBURN, 


CA  95603- 
CA  95603- 


AVALON.  CA  90704-  

AVERY.  CA  95224- 

AZUSA,  CA  91702- 

BAKERSFIELD.  CA  93306- 
BAKERSFIELD.  CA  93304- 
BAKERSFIELD.  CA  93304- 
BAKERSFIELD,  CA  9330fr- 


Telaphone 


818-284-5522 
818-300-0003 
714-53S-1133 


714-750-3100 
714-750-4321 
714-971-8383 
714-750-8000 
714-772-5900 
714-634-1920 

714-772-2470 

714-635-7773 

714-774-5284 
714-632-1221 
714-535-7773 
714-778-6600 
714-952-0898 
714-772-7777 
714-772-8713 
714-758-^)900 

714-772-7755 

714-750-2801 

714-750-1234 

714-772-7621 
714-991-8100 
714-750-3131 
714-220-0100 
714-999-1200 
714-750-6100 
714-533-3555 

714-774-7774 
714-778-1700 
714-391-3470 
714-229-0101 

916-365-2753 
209-736-4192 
510-778-2000 

510-754-6600 
818-445-8525 
818-574-5600 
707-822-6888 
707-826-2827 
707-822-0409 
805-481-7398 

805-481-4774 
310-402-2202 
310-924-6700 

916-885-1800 
916-885-8611 

310-510-0325 
209-795-9935 
818-334-0251 
805-327-9651 
805-833-8000 
805-831-1922 
805-324-6660 
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Property  name 


DAYS  INN  HOTEL  

E  Z  8  MOTEL  #47  

E  Z  8  MOTELS  INC  

E  Z  8  MOTELS  INC  

ECONO  LODGE 

ECONOMY  MOTELS  OF  AMER- 
ICA. 

ECONOMY  MOTELS  OF  AMER- 
ICA. 

GARDEN  SUITES  INN 

LA  QUINTA  INN  #646  

LONE  OAK  INN 

OAK  INN 

RED  LION  HOTEL  BAKERS-' 
FIELD. 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

RIO  BRAVO  RESORT  

SHERATON  INN  BAKERSFIELD 

HILTON  SAN  GABRIEL  VALLEY 

THE  BALLARD  INN  

BANNING  SUPER  8  MOTEL  . 

BEST  WESTERN  DESERT 
VILLA. 

ECONOMY  MOTELS  OF  AMER- 
ICA. 

HOLIDAY  INN  BARSTOW  

COMFORT  INN  BELLFLOWER 

BERKELEY  MARINA  MARRK)TT 

BERKELEY  TRAVELODGE  . 

BEVERLY  HILTON  HOTEL  

BEVERLY  HOUSE  HOTEL 

BEVERLY  PAVILION  HOTEL  .. 

THE  PENINSULA  BEVERLY 
HILLS. 

VENTANA  INN  

BLYTHE  SUPER  8  MOTEL  

E  Z  8  MOTELS  INC  

THE  TOCL  HOUSE  

LA  CASA  DEL  ZORRO 


PO  Box/Rt  No. 


PALM  CANYON  RESORT 


TOWNHOUSE  LODGE  

TRAVEL  INN  

EMBASSY  SUITES  BREA 

WOODFIN  SUITE  HOTEL  

THE  CAIN  HOUSE  „ 

FLYING  DOUBLE  A  RANCH  

SOLVANG     BUELLTON     HOLI- 
DAY INN. 

COURTYARD     BY     MARRIOTT 
BUENA  PARK. 

EMBASSY  SUITES  HOTEL 

FAiRFIELD  INN  BUENA  PARK  .. 

TRAVELERS  INN  

BUENA  VISTA  MOTEL  .... 

BURBANK     AIRPORT     HILTON 
HOTEL  &  CONVENTION  CTR. 

HOLIDAY     INN    SUITES    BUR- 
BANK. 

RAMAOA    INN    BURBANK   AIR- 
PORT. 

SAFARI  INNS  INC  

TOLUCAN  MOTEL  

DAYS    INN    SAN    FRANOSCb 

AIRPORT. 
DOUBLETREE  HOTEL  AT  SAN 

FRANaSCO  AIRPORT. 
HOLIDAY  INN  CROWNE  PLAZA 


PO  BOX  268 
PO  BOX  956 


Street  address 


3540  ROSEDALE  HWY 

2604  PIERCE  RD  

5200  OLIVE  TREE  CT  .. 

2604  PIERCE  RD  

2700  WHITE  LN , 

6501  COLONY  ST  


6100KNUDSENDR 


2310  WIBLE  RD  

3232  RIVERSIDE  DR  

10614  ROSEDALE  HWY 

889  OAK  ST 

3100  CAMINO  DEL  RIO  CT 


4241  CHESTER  LN 


11200  LAKE  MING  RD 

5101  CALIFORNIA  AVE  

14636  BALDWIN  PARK  TOWNE 
CTR. 

2436  BASELINE  AVE  

1690  W.  RAMSEY  ST  

1984  E.  MAIN  ST 

1590  COOLWATER  LN  


1511  E.  MAIN  ST 

17111  CLARK  AVE 

200  MARINA  BLVD  

1820  UNIVERSITY  AVE  

9876  WILSHIRE  BLVD  „... 

140  S.  LASKY  DR  

9360  WILSHIRE  BLVD 

9882  S.  SANTA  MONICA  BLVD 


1   

550  W.  DONLON  ST  ... 

900  W.  RICE  ST  

15301  HWY.  253  

3845  YAQUI  PASS  RD 


221  PALM  CANYON  DR 


135  MAIN  ST  

300  W.  MAIN  ST 

900  E.  BIRCH  ST  

3100  E.  IMPERIAL  HWY 

11  MAIN  ST  

700  RUTH  STAR  RT  

555  MCMURRY  RD 


7621  BEACH  BLVD 


7762  BEACH  BLVD  

7032  ORANGETHORPE  AVE  . 

7121  BEACH  BLVD 

2255  BUENA  VISTA  ST  

2500  HOLLYWOOD  WAY  


150  E.  ANGELENO  

2900  N.  SAN  FERNANDO  BLVD 


1911  W.  OLIVE  AVE  . 
3910  RIVERSIDE  DR 
777  AIRPORT  BLVD  . 

835  AIRPORT  BLVD  . 

600  AIRPORT  BLVD  . 


aty/State/ZIp 


BAKERSFIELD.  CA  93308- 
BAKERSFIELD,  CA  9330ft- 
BAKERSFIELD.  CA  93308- 
BAKERSFIELD.  CA  93308- 
BAKERSFIELD.  CA  93304- 


Telephone 


BAKERSFIELD.  CA  93307-  '..     805-831-9200 


BAKERSFIELD.  CA  93308- 

BAKERSFIELD.  CA  93304- 
BAKERSFIELD.  CA  93308- 
BAKERSFIELD,  CA  93312- 
BAKERSFIELD,  CA  93304- 
BAKERSFIELD,  CA  93308- 

BAKERSFIELD.  CA  93309- 


BAKERSFIELD.  CA  93306-  .. 
BAKERSFIELD,  CA  93309-  . 
BALDWIN  PARK,  CA  91706- 


BALLARD,  CA  93463-  . 
BANNING.  CA  92220-  . 
BARSTOW.  CA  9231 1- 


BARSTOW.CA  92311- 


BARSTOW.  CA  9231 1- 

BELLFLOWER.  CA  90706- 

BERKELEY.  CA  94710- 

BERKELEY.  CA  94703- 

BEVERLY  HILLS,  CA  90210-  .... 
BEVERLY  HILLS.  CA  90212-  .... 
BEVERLY  HILLS.  CA  90212-  .... 
BEVERLY  HILLS.  CA  90212-  .... 

BIG  SUR,  CA  93920- 

BLYTHE.  CA  92225- 

BLYTHE.  CA  92225- 

BOONVILLE,  CA  9541S-  

BORREGO       SPRINGS.       CA 

92004-. 
BORREGO       SPRINGS. 

92004-. 

BRAWLEY,  CA  92227-  

BRAWLEY.  CA  92227-  

BREA.  CA  92621-  

BREA.  CA  92621- 

BRIDGEPORT,  CA  93517- 
BRIDGEVILLE.  CA  95526- 
BUELLTON,  CA  93427-  .... 


CA 


BUENA  PARK.  CA  9062O-  . 

BUENA  PARK,  CA  90620-  . 
BUENA  PARK,  CA  90621-  . 
BUENA  PARK,  CA  90620-  .. 
BURBANK.  CA  91504-3309 
BURBANK.  CA  91505-  


BURBANK,  CA  91502- 
BURBANK,  CA91504- 


BURBANK,  CA  91506-  

BURBANK,  CA  91505-  

BURLINGAME.  CA  94010- 


BURLINGAME.  CA  94010-9949 
BURLINGAME,  CA  94010- 


805-326-1111 
805-322-1901 
805-392-1511 
805-322-1901 
805-632-3111 


805-392-1800 

805-833-6066 
80S-325-7400 
805-589-6600 
805-324-9666 
"805-323-71 1 1 

805-<321-9800 

805-872-6000 
805-325-9700 
818-962-6000 

805-68&-7770 
909-849-6887 
619-256-1781 

619-256-1737 

619-256-5673 
310-920-6853 
510-548-7920 
310-843-4262 
310-285-1329 
310-271-2145 
310-273-1400 
310-273-4888 

408-667-2331 
619-922-8881 
619-922-9191 
707-895-3630 
619-767-5323 

619-767-5341 

619-344-5120 
619-344-2810 
714-990-6000 
714-579-3200 
619-932-7040 
707-574-6668 
805-688-1000 

714-670-6600 

714-739-5600 
714-523-1481 
714-670-9000 
818-846-1680 
818-843-6000 

818-641-4770 

818-843-5955 

818-845-8586 
818-845-8517 
415-342-7772 

415-344-5500 

415-340-8500 
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Properly  name 


HYATT  REGENCY  SAN  FRAN- 
aSCO  AIRPORT. 

RAMAOA      SAN      FRANCISCO 
AIRPORT. 

SAN      FRANCISCO     AIRPORT 
MARRIOTT. 

NICE  INN 

COUNTRY  INN  AT  CALABASAS 

COMFORT  INN  

COURTYARD    BY     MARRIOTT 
CAMARiaO. 

DEL  NORTE  INN  

MOTEL  6  ...__ 

THE      COUNTRY       INN       AT 
CAMARILLO. 

WHITE  WATER  INN  

EXECUTIVE  INN 

PRUNEYARD  INN 

RESIDENCE     INN     BY     MAR- 
RIOTT SAN  JOSE. 

BEST      WESTERN       CANOGA 
PARK  MOTOR  INN. 

CLARION     SUITES     WARNER 
PALMS  HOTEL. 

COUNTRY  SQUIRE  INN  

DAYS    INN    SAN    FERNANDO 
VALLEY. 

BEST  WESTERN  ANDERSENS 
INN. 

BEST  WESTERN  BEACH  TER- 
RACE INN. 

BEST  WESTERN  BEACH  VIEW 
LODGE. 

CARLSBAD    INN    BEACH    RE- 
SORT. 

INNS  QF  AMERCA  

LA  COSTA  RESORT  AND  SPA  . 

RAMADA  INN  SUITES  CARLS- 
BAD. 

CARMEL  VALLEY  RANCH  RE- 
SORT. 

BEST  WESTERN  CARPINTERIA 
INN. 

CLARION         HOTEL 
FERENCE  CENTER 

COMFORT  INN 

DAYS  INN  SUITES  

DOUBLETREE      RESORT     AT 
THE  DESERT  PRINCESS. 

TIMBERHILL  RANCH  

STARS  INN  

SHERATON  CERRITOS  HOTEL 

7  STAR  SUITES  HOTEL  -„ 

RAMAOA  INN 

SUMMERFIELD  SUITES  HOTEL 

THE  CHATSWORTH  HOTEL  „„. 

BEST     WESTERN     HERITAGE 
INN. 

BEST   WESTERN    PINE    TREE 
MOTEL 

ALL  SEASONS  INN  

DAYS  INN  CMULA  VISTA  

LA  QUINTA  #647  „ 

RIVIERA  MOTEL 

THE  TRAVELER  MOTEL  KITCH- 
EN SUITES. 

INDUSTRY   HILLS    SHERATON 
RESORT. 

BEST  WESTERN  EL  GRANDE 
INN. 

HIGHLANDS  INN  

SUNSET  LODGE  


PO  Box/Rt  No. 


PO  BOX  921 


PO  BOX  925 


CON- 


Street  address 


1333  BAYSHORE  HWY  

1250  OLD  BAYSHORE  HWY 

1800  OLD  BAYSHORE  HWY  .._. 


20681  TRACY  AVE  ._ „„.. 

23627  CALABASAS  RD  ._..., 

1865  LINCOLN  AVE.  N  

4994  VERDUGO  WAY  


4444  CENTRAL  AVE  .... 

1641  E.  DAILY  DR 

1405  DEL  NORTE  RD  .. 


6790  MOONSTONE  BEACH  DR 

1300  CAMDEN  AVE 

1995  S.  BASCOM  AVE  _ 

2761  S.  BASCOM  AVE  


20122  VANOWEN  ST 

20200  SHERMAN  WAY 

7631  TOPANGA  CANYON  BLVD 
20128  ROSCOE  BLVD  . ™ 

850  PALOMAR  AIRPORT  RD  .... 

2775  OCEAN  ST  „ 

3180  CARLSBAD  BLVD  

3075  CARLSBAD  BLVD  


751  RAINTREE  DR  

2100  COSTA  DEL  MAR  RD 
751  MACADAMIA  DR  


ONE  OLD  RANCH  RD 

4558  CARPINTERIA  AVE 
TWO  CIVIC  PLAZA  DR  ..: 


1325  E.  CARSON  ST  

69  151  E.  PALM  CANYON  DR 
67  967  VISTA  CHINO 


35755  HAUSER  BRIDGE  RD 

10269  SANTA  MONICA  BLVD  ... 

12725  CTR.  CT.  DR _.... 

21603  DEVONSHIRE  ST  

21340  DEVONSHIRE  ST  

21902  LASSEN ._.... 

9777  TOPANGA  CANYON  BLVD 
25  HERITAGE  LN 

12018  CENTRAL  AVE  — „.... 


699  E.  ST 

225  BAY  BLVD  

150  BONITA  RD  

372  BROADWAY  

235  WOODLAWN  AVE 


#1  INDUSTRY  HILLS  PKWY 
15135  LAKESHORE  DR  _ 


13865  LAKEGHORE  DR 
13961  LAKESHORE  DR 


CNy/State/Zlp 


BURLINGAME,  CA  94010- 
BURUNGAME.  CA  94010- 
BURLINGAME,  CA  94010- 


BUTTONWILLOW.  CA  93206- 

CALABASAS,  CA  91302-  

CALISTOGA,  CA  94515-  

CAMARILLO.  CA  93010- 

CAMARILLO,  CA  93010- 

CAMARILLO,  CA  93010- „. 

CAMARILLO,  CA  93010-  „_ 


CAMBRIA,  CA  93428-  

CAMPBELL.  CA  9500^-  .... 
CAMPBELL,  CA  9500a-... 
CAMPBELL,  CA  95006-  „. 


CANOGA  PARK,  CA  91306- 

CANOGA  PARK,  CA  91306- 

CANOGA  PARK,  CA  91304- 
CANOGA  PARK,  CA  91306- 

CARLSBAD,  CA  92008- 

CARLSBAD,  CA  92006-  

CARLSBAD,  CA  92006-  

CARLSBAD,  CA  92008-  


CARLSBAD,  CA  92009- 
CARLS8AD,  CA  92009- 
CARLSBAD,  CA  92009- 

CARMEL,  CA  93923- 


CARPINTERIA.  CA  93103- 
CARSON,  CA  90745-  


TelephoTM 


CARSON.  CA  90745-  

CATHEDRAL  CITY.  CA  92234- 
CATHEDRAL  CITY.  CA  92234- 


CAZADERO,  CA  95421-  „ 

CENTURY  CITY,  CA  90067- 

CERRITOS,  CA  90701-  

CHATSWORTH.  CA  91311-  . 
CHATSWORTH.  CA  91311-  . 
CHATSWORTH.  CA  91311-  . 
CHATSWORTH,  CA  91311-  . 
CHICO.  CA  95926- 


CHINO.  CA  91710- 


CHULA  VISTA,  CA  91910- 
CHULA  VISTA,  CA  91910- 
CHULA  VISTA  CA  91910- 
CHULA  VISTA.  CA  91910- 
CHULA  VISTA.  CA  91910- 


CITY      OF      INDUSTRY.      CA 

91 744-. 
CLEARLAKE,  CA  85422- 

CLEARLAKE.  CA  96422- 

CLEARLAKE,  CA  95422- 


415-347-1234 

415-347-2381 

415-692-«100 

805-764-5117 
818-222-5300 
707-942-9400 
605-368-1020 

805-388-3467 
805-983-7171 

805-927-1066 
408-559-3600 
408-559-4300 
406-559-1551 

818-883-1200 

818-883-8250 

818-883-0240 
818-341-7200 

619-438-7880 

619-729-5951 

619-729-1151 

619-434-7020 

619-931-1185 
619-438-9111 
619-438-2285 

406-625-9500 

805-664-0473 

310-830-9200 

31O-S30-8044 
619-324-5934 
619-322-7000 

707-847-3258 
310-656-3076 
310-809-1500 
818- 998-8888 
818-998-5289 
818-773-0707 
818-709-7054 
916-894-8600 

714-628-6021 

619-566-1999 
619-425-8200 
619-691-1211 
619-422-1967 
619-427-«170 

816-654-2340 

707-994-2000 

707-944-6962 
707-994-6642 


62730 


Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Notices 


HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16. 1993— Continued 


Property  nam* 


the  inn  at  HARRIS  RANCH  ... 

RtO  INN  MOTEL  

WYNDHAM  COMMERCE  

MID-CITY  TRAVELODGE 

CONCORD  HILTON 

EZ8  MOTEL  INC 

HOLIDAY  INN  OF  CONCORD  ... 

SHERATON  HOTEL  AND  CON- 
FERENCE CENTER. 

CORNING  OLIVE  INN  MOTEL  ... 

CORNING  SHILO  INN  

EL  CORDOVA  HOTEL 

EL  RANCHO  MOTEL 

HOTEL  DEL  CORONADO  

LE  MERIDIEN  SAN  DIEGO  AT 
CORONADO. 

BEST       WESTERN        CORTE 
MADERA  INN. 

BEVERLY  HERITAGE  HOTEL  ... 

COMFORT  INN  COSTA  MESA  .. 

COSTA       MESA       MARRIOTT 
SUITES. 

COUNTRY  SIDE  INN  &  SUITES 

HOLIDAY  INN  ORANGE  COUN- 
TY AIRPORT. 

LA  QUINTA  COSTA  MESA  #541 

RED    LION    HOTEL    ORANGE 

COUNTY  AIRPORT. 
WESTIN  SOUTH  COAST  PLAZA 

EMBASSY     SUITES     RESORT 
HOTEL. 

DAYS  INN  

PACIFIC  MOTOR  HOTEL 

DEANO'S  MOTEL  

HOWARD   JOHNSON'S    PLAZA 

HOTEL. 
RED  LION  INN  LOS  ANGELES 

AIRPORT. 
COURTYARD     BY     MARRIOTT 
CUPERTINO. 

RAMADA  HOTEL  CYPRESS 

WOODFIN  SUITE  HOTEL  

DANA  POINT  HILTON 

DANA  POINT  RESORT  

RAMADA  INN  OF  DAVIS 

DEL  MAR  HILTON  NORTH  SAN 
DIEGO. 

STRATFORD  INN  

DELANO  SHILO  INN  

BEST  WESTERN   HOTEL  DIA- 
MOND BAR. 
RADISSON  INN  DIAMOND  BAR 

COMFORT  INN  

EMBASSY  SUITES  HOTEL 

ST.  FRANCIS  MOTEL  

BRUNNERS  MOTEL 

DEL      CORONADO      CROWN 

MOTEL. 

E  Z  8  MOTELS  INC  

EXECUTIVE       INN       OF       EL 

CENTRO. 
VACATION  INN  EL  CENTRO  .... 

HARBOR  VIEW  INN  

COMFORT  INN  

YOSEMITE       MOTELS       DBA 

CEDAR  LODGE. 
COURTYARD    BY    MARRIOTT 

LOS  ANGELES  AIRPORT, 
CROWN     STERLING     SUITES 

LOS  ANGELES  AJRPORT. 
DOUBLETREE     CLUB     HOTEL 

LAX. 


PO  Box/Rl  No. 


PO  BOX  777 


PO  BOX  585 


PO  BOX  127 


Street  address 


24405  W.  DORRIS  

301  N.  MOUNT  VERNON  AVE 

5757  TELEGRAPH  RD 

1116  S.  LONG  BEACH  BLVD  .. 

1970  DIAMOND  BLVD  

1581  CONCORD  AVE  

1050  BURNETT  AVE 

45  JOHN  GLENN  DR  


2165  SOLANO  ST  .... 
3350  SUNRISE  WAY 
1351  ORANGE  AVE  . 
370  ORANGE  AVE  .... 
1500  ORANGE  AVE  .. 
2000  SECOND  ST 


1815  REDWOOD  HWY 


3350  AVENUE  OF  THE  ARTS 

2430  NEWPORT  BLVD  

500  ANTON  BLVD 


325  BRISTOL  ST 

3131  S.BRISTOL  ST 

1515  S.  COAST  DR  ... 
3050  BRISTOL  ST 


686  ANTON  BLVD  .... 
1211  E.  GARVEYST 


220  M  ST  

440  HWY.  101  N 

3868  S.  SEPULVEDA  BLVD  

5990  GREEN  VALLEY  CIRCLE 

6161  CENTINELA  AVE  


10605  N.  WOLFE  RD 


5865  KATELLA  AVE 

5905  CORPORATE  AVE  

34402  PACIFIC  COAST  HWY  ... 

25135  PARK  LANTERN  

110 F ST  

15575  JIMMY  DURANTE  BLVD 


710  CAMINO  DEL  MAR  ... 

2231  GIRARD  ST  

259  GENTLE  SPRING  LN 


21725  E.  GATEWAY  DR  

9438  E.  FIRE  STONE  BLVD 
8425  E.  FIRESTONE  BLVD  . 

1368  E.  MAIN  ST 

215  N.  IMPERIAL  AVE  

330  N.  IMPERIAL  AVE  


455  WAKE  AVE 
725  STATE  ST  .. 


2000  COTTONWOOD  .... 

51  AVE.  ALHAMBRA 

10038  E.  VALLEY  BLVD 
9966  HWY.  140  


2000  E.  MARIPOSA  AVE 
1440  E.  IMPERIAL  AVE  .. 
1965  E.  GRAND  


Ctty/State/ZIp 


COALINGA.  CA  93210-  ,„ 

COLTON.  CA  92324-  

COMMERCE,  CA  90040- 
COMPTON,  CA  90221-  ... 
CONCORD.  CA  94520-  .„ 
CONCORD.  CA  94520-  .. 
CONCORD.  CA  94520-  ... 
CONCORD.  CA  94520-  ... 


CORNING.  CA  96021- 

CORNING,  CA  96021-9748 
CORONADO.  CA  921 1»-  .... 
CORONADO.  CA  92118- .... 
CORONADO.  CA  92118-  .... 
CORONADO,  CA  92118-  .... 


CORTE  MADERA.  CA  94925- 


COSTA  MESA.  CA  9262fr- 
COSTA  MESA.  CA  92627- 
COSTA  MESA,  CA  9262fr- 


COSTA  MESA.  CA  92626- 
COSTA  MESA,  CA  92626- 

COSTA  MESA,  CA  92626- 
COSTA  MESA.  CA  92626- 

COSTA  MESA,  CA  92626- 
COVINA,  CA  91724-  


CRESCENT  CITY,  CA  95531-  .. 
CRESCENT  CITY,  CA  95531-  .. 

CULVER  CITY,  CA  90230- 

CULVER  CITY,  CA  90230- 


CULVER  CITY.  CA  90231-3200 


CUPERTINO,  CA  95014-  . 

CYPRESS.  CA  9063O- 

CYPRESS,  CA  90630- 

DANA  POINT.  CA  92629- 
DANA  POINT,  CA  92629- 

DAVIS,  CA  9561&-  

DEL  MAR.  CA  92014- 


DEL  MAR,  CA  92014- 

DELANO.  CA  93215-1048  ... 
DIAMOND  BAR.  CA  91765- 

DIAMOND  BAR.  CA  91765- 

DOWNEY.  CA  90241- 

DOWNEY,  CA  90241- 

EL  CAJON,  CA  92021- 

EL  CENTRO,  CA  92243- 

EL  CENTRO,  CA  9224^- 


EL  CENTRO.  CA  9224^  .. 
EL  CENTRO.  CA  92243-  .., 

EL  CENTRO.  CA  9224:^  ... 
EL  GRANADA.  CA  94108- 
EL  MONTE.  CA  91 731-  

EL  PORTAL,  CA  9531  fr-  .... 


EL  SEGUNDO,  CA  90245- 
EL  SEGUNDO.  CA  90245- 
EL  SEGUNDO,  CA  90245- 


Teiephone 


209-935-0717 
714-824-7622 
213-887-8100 
310-763-9700 
51O-627-2CO0 
510-674-0888 
510-687-6500 
510-825-7700 

916-824-2468 
50^-641-6565 
619-435-4131 
619-435-2251 
619-435-^11 
619-435-3000 

415-924-1502 

714-751-5100 
714-631-7840 
714-957-1100 

714-549-0300 
714-557-3000 

714-957-5841 
714-540-7000 

714-640-2500 
818-915-3441 

707-464-9553 
707-464-4141 
310-390-3511 
310-641-7740 

310-649-1776 

408-252-9100 

714-827-1010 
714-828-4000 
714-661-1100 
714-661-5000 
916-753-3600 
619-792-5200 

619-755-1501 
503-641-6565 
714-660-3700 

714-860-5440 
310-803-3555 
310-661-1900 
619-444-8147 
619-352-6431 
619-353-0030 

619-352-6620 
619-352-8500 

619-352-9523 
415-726-2329 
818-575-7997 
209-379-2612 

310-322-0700 

310-640-3600 

310-322-0999 
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Property  name 


POBox/RtNo. 


Street  address 

City/Stata/Zlp 

Telephone 

525  N.  SEPULVEDA  BLVD  

1804  E.  SYCAMORE  AVE  

23192  LAKE  CENIbR  OR  

EL  SEGUNDO.  CA  90245- 

EL  SEGUNDO.  CA  90245- 

EL  TORO,  CA  92S3Q- 

310^15-0015 
310-615-1073 
714-380-9688 

1603  POWELL  ST  . 

410  N.  HWY.  101  

EMERYVILLE.  CA  9460ft-  

ENaNITAS,  CA  92024- „ 

510-647-7888 

85  ENONITAS  BLVD  

ENCINITAS,  CA 

619-942-7455 

1700  SEVEN  OAKS  RD  

ESCONDIDO,  CA  92026- 

6ia_74n_i7CX) 

1290  W.  VALLEY  PKWY  

ESCONDIDO.  CA  92029-  

EUREKA  CA  95501-  . 

6ig_4fla_ioio 

933  FOURTH  ST  

707— 113  ^536 

2014  4TH  ST  

EUREKA  CA  95501- 

270  5TH  ST 

3331  N.  TEXAS  ST 

EUREKA.  CA  95501- 

FAIRFIELD.  CA  9453.V  „... 

FAIRRELD.  CA  94585-  ...^ 

RSHCAMP.  CA  93623-  

707-443-2206 
707-426-6161 

4376  CENTRAL  PL 

1122  HWY.  41   

707-864-1728 
209-683-6555 

167S0  VAI  LFY  PLVn 

FONTANA.  CA  92335- 

714-822-3350 

191  S.  ST 

FORT  BRAGG,  CA  95437- 

FORTUNA,  CA  95540-  

707-964-4731 

1859  ALAMAR  WAY 

707-725-5500 

550  SHELL  BLVD 

FOSTER  CITY,  CA  94404- 

FOSTER  CITY.  CA  94404- 

FOUNTAIN  VAaEY.  CA  92708- 

FREMONT.  CA  94538- 

415-377-0600 

1221  CHESS  DR  

415-570-5700 

9950  SLATER  AVE 

714-968-5775 

5400  MOWRY  AVE  

SI  0-792-4300 

47000  LAKEVIEW  BLVD  

FREMONT.  CA  94536-  

510-656-1800 

5400  FARWELL  PL  

FREMONT.  CA  94536-  

510-794-5900 

2141  N.  PARKWAY  DR 

FRESNO,  CA  93705- 

209-237-1881 

4141  N.  BLACKSTONE  AVE 

FRESNO.  CA  93726- 

209-222-4445 

140  E.  SHAW  AVE  

FRESNO,  CA  93710- 

209-221-6000 

2570  S.  E.  ST  

FRESNO.  CA  93706- 

209-486-1188 

5021  N.  BARCUS  AVE 

FRESNO.  CA  93722- 

209-276-1910 

1055  VAN  NESS 

FRESNO,  CA  93710- 

209-485-9000 

1551  N.  PEACH  AVE  

2233  VENTURA  AVE  „ 

FRESNO.  CA  93710- 

FRESNO  CA  93720- 

209-251-5200 
209-268-1000 

5090  E.  CLINTON 

FRESNO,  CA  93727-  „ 

209-252-361 1 

2926  TULARE  ST  

FRESNO,  CA  93721- 

209-442-1110 

4961  N.  CEDAR  AVE  

FRESNO,  CA  93726- „ 

FRESNO,  CA  93711- 

209-224-4200 

1309  W.  SHAW 

209-225-1309 

3737  N.  BLACKSTONE  AVE 

FRESNO.  CA  93726- 

209-22S-2200 

6730  N.  BLACKSTONE  .._ 

FRESNO,  CA  93710- 

209-431-3557 

2640  S.  SECOND  ST  

FRESNO,  CA  93706-  > 

209-237-6644 

2655  E.  SHAW  AVE  

FRESNO.  CA  93710- 

209-294-0224 

2701  E.  NUTWOOD  AVE  

FULLERTON,  CA  92631-  

714-738-7800 

333  E.  IMPERIAL  HWY  

FULLERTON,  CA  92635-  

714-447-9200 

222  W.  HOUSTON  AVE  

FULLERTON,  CA  92632-  

714-992-1700 

2932    EAST    NUTWOOD    AVE- 

FULLERTON, CA  92631-  

714-579-7400 

NUE. 
814  REDWOOD  DR  

GARBERVILLE.  CA  95542- 

GARDENA.  CA  9024®- 

707-923-2724 

18600  S.  NORMANDIE  AVE  

310-532-8200 

360  LEAVESLEY  RD 

GILROY,  CA  95020-  

408-848-1467 

9220  GRANITE  HILL  DR 

GLEN  AVON  CA  92509- 

714-360-1132 

123  W.  COLORADO  ST  

GLENDALE,  CA  91204- 

818-247-0111 

600  N.  PACIFIC  

GLENDALE.  CA  91203- 

818-956-0202 

200  W.  COLORADO  ST 

GLENDALE.  CA  91204- 

818-240-7331 

450  W.  PIONEER  DR 

221  E.  GLENOAKS  BLVD.  STE 

GLENDALE  CA  91203- 

818-956-0202 

GLENDALE,  CA  91207- 

818-956-5466 

200. 
606  W  ALOSTA  AVE 

GLENDORA.  CA  91740- 

818-963-9361 

1345  E.  ALOSTA  AVE 

GLENDORA,  CA  91740- 

818-335-3348 

HACIENDA  HOTEL  AT  LAX 

LAX  HOTEL 

IRVINE  SUITES  HOTEL  

DAYS  INN  

FRIENDSHIP  INN  

RADISSON  INN  ENONITAS 

BEST  WESTERN  ESCONDIDO  . 

ESCONDIDO  WEST 

TRAVELODGE. 

BUDGET  HOST  TOWN  HOUSE 
MOTEL. 

COMFORT  INN  EUREKA  

SEAFARER  MOTOR  INN  

E  Z  8  MOTELS  INC  

ECONOMY  INNS  OF  AMERK^A 

MARRIOTTS  TENAYA  LODGE 
AT  YOSEMITE. 

COMFORT  INN  

SEABIRD  LODGE  „ 

HOLIDAY  INN  EXPRESS  

COURTYARD  BY  MARRK)TT 
FOSTER  CITY. 

HOLIDAY  INN  FOSTER  CITY  .... 

COURTYARD  BY  MARRIOTT 
HUNTINGTON  BEACH. 

BEST  WESTERN  THUNDER- 
BIRD  INN. 

COURTYARD  BY  K^ARRKDTT 
FREMONT. 

RESIDENCE  INN  FREMONT  

BEST  WESTERN  TRADEWINDS 
INN. 

BEST  WESTERN  WATER  TREE 
INN. 

COURTYARD  BY  MARRIOTT 
FRESNO 

ECONOMY  INNS  OF  AMERICA 

ECONOMY  INNS  OF  AMERICA 

FRESNO  HILTON  

HAMPTON  INN  FRESNO  

HOLIDAY  INN  CENTRE  PLAZA  . 

HOLIDAY  INN  FRESNO  AIR- 
PORT. 

LA  OUINTA  MOTOR  INN  

PICCADILLY  INN  UNIVERSITY  . 

SAN  JOAQUIN  HOTEL 

SHERATON  SMUGGLER'S  INN 

TRAVELERS  INN 

TRAVELERS  INN  

TRAVELERS  INN 

FULLERTON  MARRIOTT  CALI- 
FORNIA STATE  UNIV. 

HERITAGE  INN  

HOLIDAY  INN  FULLERTON  

RADISSON  SUITE  HOTEL  FUL- 
LERTON. 

SHERWOOD  FOREST  MOTEL  .. 

PREMIER  RESIDENTIAL 

SUITES. 

BEST  WESTERN  GILROY  

CIRCLE  INN  MOTEL  

BEST  WESTERN  GOLDEN  KEY 
MOTOR  HOTEL. 

DAYS  INN  GLENDALE  

FRIENDSHIP  INN  REGAL 
LODGE  MOTEL. 

HOLIDAY  INN  GLENDALE  

RED  LION  HOTEL  

COMFORT  INN  GLENDORA 

TWENTIETH  CENTURY  MOTOR 
LODGE. 
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F^iperty  name 


SOOTH 
BAR- 


BEST       WESTERN 

COAST  MN. 
HOUDAY     MN     SANTA 
BARA. 

LAMPUGHTER  MOTEL 

HOUDAY  LODGE 

BUCK  MEADOWS  LODGE  YO- 
SEMITE  WESTQATE  MOTEL 
LEES  MIDDLE  FORK  RESORT 
MOTEL. 

THE  GROVELAND  HOTEL  

COURTYARD    BY     MARRKTTT 
HACIENDA  HEK3HTS. 

m±  ROSE  INN 

BEST     WESTERN     HANFORO 
INN. 

CXDWI^fTOWN  MOTEL „.... 

HARBOR  CITY  TRAVELOOGE  .. 
RAMADA         LAX         AIRPORT 

SOUTH 
BEST  VS-ESTERN  HAYWARO  .... 

COMF-QRT  INN  

PHOENIX  LODGE 

BEST  WESTERN  DRY  CREEK 
INN. 

CAMELLIA  INN  _.. 

VINEYARD  VALLEY  INN  

BEST       WESTERN        HEMET 
MOTOR  INN. 

HEMET  SUPER  8  MOTEL 

RAMADA  INN  HEMET  „ 

SUPER  8  MOTEL  

RtDGEMARK   GOLF  &   COUN- 
TRY CLUB  RESORT. 
BEST  WESTEFW  HOLLYWOOD 
PLAZA  INN. 

FRENCH  COTTAGE  ...„ 

SUNSET  405  MOTEL  

SUNSET  8  MOTEL  

COMFORT  SUITES 


POBoj^RtNo. 


PO  BOX  481 


HUNTINGTON     BEACH     HOLI- 
DAY INN. 
QUALITY  INH  .„ 

THE     WATERFRONT     HILTON 

BEACH  RESORT. 

KNOTTY  PINE  CABINS 

TAHOUrrZ  MOTEL 

HYATT  GRAND  CHAMPKJNS  .... 
STOUFFER    ESMERALDA    RE- 

SORT 

INDO  SUPER  8  MOTEL 

PALM  SHADOW  INN  

BEST      WESTERN      AIRPARK 

HOTEL 
BEST      WESTERN      AIRPORT 

PLAZA  INN. 
BEST       WESTERN       SUITES 

HOTEL 
DAYS  INN  AIRPORT  CENTER 

HAMPTON  INN  LAX  

HOLIDAY    INN    EXPRESS   LOS 

ANGELES  AIRPORT. 
ROYAL  COMFORT  MOTEL  ... 
COURTYARD     BY     MARRIOTT 

IRVINE  ORANGE  COUNTY. 
EMBASSY  SUITES  HOTEL  OR- 
ANGE COUNTY  AIRPORT. 
HOLIDAY  INN  IRVINE  ORANGE 

COUNTY  AIRPORT. 
HYATT  REGENCY  IRVINE I 


PO  BOX  477 


Street  address 


5620  CAUE  REAL 

5650  CALLE  REAL 

250  S.  ALTA  ST  _..., 
1221  E.  MAIN  ST  .„. 
7647  HWY.  120  


11399  CHERRY  OIL  RD 

18767  MAIN  ST  

1906  AZUSA  AVE 


615  MILL  ST  „_ 

755  CADILLAC  LN 


101  N.  REDINGTON 

1665  W.  PACIFIC  COAST  HWY 
5250  W.  EL  SEGUNDO  BLVD  ... 


360  W.  A  ST  „ 

24997  MISSION  BLVD  _ 

500  W.  A  ST  ^„ 

198  DRY  CREEK  RD  _..„ ..„ 


211  N.ST „ 

178  DRY  CREEK  RD  

2625  W.  FLORIDA  AVE  

3510  W.  FLORIDA  ...„ „.. 

3865  W.  FLORIDA  AVE 

12033  OAKWOOD  AVE  

3800  AIRLINE  HWY  „ 

2011  N.  HIGHLAND  AVE  


6757  SUNSET  BLVD  .. 
6826  SUNSET  BLVD  .. 
6516  SUNSET  BLVD  ... 
16301  BEACH  BLVD  ... 


7667  CENTER  AVE 

800  PACIFK:  coast  HWY  „ 

21 100  PACIFK;  coast  HWY  .... 

64340  PINE  CREST  

25840  HWY.  243  

44  600  INDIAN  WELLS  LN  

44  400  INDIAN  WELLS  LN  


81753  HWY.  Ill  

80  761  HWY.  Ill  

640  W.  MANCHESTER  BLVD  .... 

1730  CENTINELA  AVE 

5005  W.  CENTURY  BLVD  .„_ 

901  W.  MANCHESTER  BLVD  .... 

10300  LA  CIENEGA  BLVD „ 

4922  W.  CENTURY  BLVD 


4230  CENTURY  BLVD 
2701  MAiN  ST  „. 


2120  MAIN  ST  

17941  VON  KARMAN  AVE 
I  17900  JAMBOREE  BLVD  ... 


Clty/State/Z)p 


QOLETA.  CA  93117-  

OOLETA.  CA  93117-  

GONZALES.  CA  9392^  _ 

GRASS  VALLEY,  CA  9594S-  ... 
GROVELAND,  CA  95321-  


TelepNxe 


GROVELAND,  CA  95321- 


GROVELAND.  CA  95321-  

HACIENDA       HEIGHTS.       CA 

91 745-. 
HALF  MOON  BAY,  CA  94019-  „ 
HANFORD,  CA  93230- 


HANFORD,  CA  93230- 

HARBOR  CITY.  CA  90710- 
HAWTHORNE,  CA  9025O-  . 


HAYWARD,  CA  94541-  

HAYVMRD.  CA  94544-  

HAYWARD,  CA  94541-  

HEALDSBUHG,  CA  9544»- 

HEALDSBURG.  CA  95448- 
HEALDSBURQ,  CA  95448- 
HEMET.  CA  92545-  


HEMET.  CA  9254S-  

HEMET,  CA  92545-  .., 

HESPERIA,  CA  92345-  ._... 
HOLLISTER.  CA  95023-  .... 


HOLLYWOOD.  CA  9006»- 


HOaYWOOO,  CA  9002»-  

HOUYWOOD,  CA  90028-  

HOLLYWOOD,  CA  90028-  

HUNTINGTON      BEACH.      CA 

92647-. 
HUNTINGTON      BEACH.      CA 

92647-. 
HUNTINGTON      BEACH.      CA 

92648-. 
HUNTINGTON      BEACH.      CA 

IDYLLWtLD.  CA  9254^ 

IDYaVWLD.  CA  92549- „. 

INDIAN  WELLS.  CA  92210-  

INDIAN  WELLS.  CA  92210-  ...... 

INDK),  CA  92201- 

INDK),  CA  92201- _ _. 

INGLEWOOD.  CA  90301-  


INGLEWOOD.  CA  90302- 

INGLEWOOD,  CA  90304- 

INGLEWOOO  CA  9C301- 
INGLEWOOD.  CA  90304- 
INQLEWOOD.  CA  90304- 

INGLEWOOD.  CA  90304- 
IRVINE.  CA  92714- 


IRVINE.  CA  92714- 
IRVINE.  CA  92714- 
IRVINE.  CA  92714- 


80S-967-S200 

805-064-6241 

408-675-3681 
016-273-4406 
208-962-6281 

209-962-7406 

209-862-4000 
818-965-1700 

415-726-9794 
209-683-7300 

208-582-9036 
310-<}26-9026 
310-636-9800 

510-785-8700 
510-538-4466 
610-786-0417 
707-433-0900 

707-433-8182 
707-433-0101 
714-925-6605 

714-658-2281 
909-929-8900 
619-949-3231 
408-637-8151 

213-851-1800 

213-464-8144 
213-465-7186 
213-468-6051 
714-841-1812 

714-891-0123 

714-538-7500 

714-860-7873 

714-659-2933 
714-659-4554 
619-341-1000 
619-773-4444 

619-342-0264 
619-347-3478 
310-677-7373 

310-568-0071 

310-677-7733 

310-648-8276 
310-337-1000 
310-671-7213 

310-419-8041 
714-757-1200 

714-553-8332 

714-863-1999 

714-875-1234 
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Property  name 


POBox/RtNo. 


Street  address 


Qty/Stata/Zip 


Telephone 


IRVINE  MARRIOTT 

LA  QUINTA  INN  #663  

RADISSON  PLAZA  HOTEL  OR- 
ANGE COUNTY  AIRPORT. 
RESIDENCE     INN     BY     MAR- 

Ricnr. 

BEST  WESTERN  AMADOR  INN 

BEST  WESTERN  KING  CITY 
INN. 

COURTESY  INN 

KEEPER'S  INN „... 

RADISSON  HOTEL  LA  JOLLA  ... 

RESIDENCE  INN  BY  MAR- 
RIOTT LA  JOLLA. 

SAN  DIEGO  MARRIOTT  LA 
JOLLA. 

SHERATON  GRANDE  TORREY 
PINES. 

TORREY  PINES  INN  

U.S.  SUITES  IN  LA  JOLLA  ......... 

COMFORT  INN  LA  MESA 

E  Z  8  MOTELS  INC  

ECONO  LODGE  #1410 

TIME  MOTEL  

HOLIDAY  INN  GATEWAY 
PLAZA. 

RESIDENCE  INN  BY  MARIOTT 
LA  MIRADA. 

DAYS  INN  LA  PALMA  

BEST  WESTERN  LAFAYETTE 
PARK  HOTEL. 

INN  AT  LAGUNA  BEACH  

COURTYARD  BY  MARRIOTT 
LAGUNA  HILLS. 

RITZ  CARLTON  HOTEL  LA- 
GUNA NIGUEL. 

LAKE  ARROWHEAD  HILTON 
RESORT. 

SADDLEBACK  INN  

CLEAR  LAKE  INN 

BEST    WESTERN    ANTELOPE 

VALLEY  INN. 
DESERT  INN  MOTOR  HOTEL  ... 

E  Z  8  MOTELS  INC  

ESSEX  HOUSE  HOTEL  &  RAC- 
QUET CLUB. 

RIO  MIRADA  MOTOR  INN  

TOWNHOUSE  MOTEL  

COURTYARD     BY     MARRIOTT 

LARKSPUR  LANDING. 
BEST  WESTERN  SOUTH  BAY 

HOTEL. 
DAYS  INN  AIRPORT  SOUTH  .... 

E  Z  8  MOTELS  INC  

OLIVE  TREE  INN 

COMFORT  INN  

COMFORT  INN  

BEST    WESTERN    ELDORADO 

INN. 

EMBASSY  SUITES  HOTEL 

INN  OF  LOMPOC  

QUALITY    INN    &    EXECUTIVE 

SUITES. 
BEST      WESTERN      GOLDEN 

SAILS  HOTEL. 
CLARION  HOTEL  EDGEWATER 

FRIENDSHIP  INN  

HOLIDAY     INN     CONVENTION 

WORLD  TRADE  CENTER. 
HYATT        REGENCY        LONG 

BEACH. 


PO  BOX  1890 


18000  VON  KARMAN  AVE  .. 
14972  SAND  CANYON  AVE 
18800  MACARTHURBLVD  . 


10  MORGAN 


200  S.  HWY.  49  

1190  BROADWAY  . 

4  BROADWAY  OR 

615  CANAL  ST  

3299  HOLIDAY  CT 
8901  OILMAN  DR  .. 


4240  LA  JOLLA  VILLAGE  DR  . 

10950  N.  TORREY  PINES  RD 

11480  N.  TORREY  PINES  RD 

8506  VILLA  LA  JOLLA  DR  

8000  PARKWAY  DR 

7851  FLETCHER  PKWY  

4210  SPRING  ST  

7582  EL  CAJON  BLVD 

14299  FIRESTONE  BLVD 


14419  RRESTONE  BLVD 


3  CENTERPOINTE  DR  .. 
3287  MT.  DIABLO  BLVD 


211  N.  COAST  HWY 
23175       AVENIDA 

CARLOTA. 
33533  RITZ  CARLTON  DR 


DE       LA 


27984  HWY.  189  

300  S.  STATE  HWY.  173 

1010  N.  MAIN  ST  

44055  N.  SIERRA  HWY  .. 


44219  N.  SIERRA  HWY 
43530  N.  17TH  ST.  W  ... 
44916  N.  10THST.  W  ... 


1651  W.  AVE.  K 

44125  N.  SIERRA  HWY  

2500      LARKSPUR      LANDING 

CTR 
15000  HAWTHORNE  BLVD 


15636  HAWTHORNE  BLVD  . 

7458  BROADWAY  

390  N.  HWY.  65 

118  N.  CHEROKEE  LN  

118  N.  CHEROKEE  LN  

2037  PACIFIC  COAST  HWY 


1117N.  HST 
1122N.  HST 
1621  N.  H  ST 


6285  E.  PACIFIC  COAST  HWY 

6400  E.  PACIFIC  COAST  HWY 

50  ATLANTIC  AVE  

500  E.  FIRST  ST  


200  S.  PINE  AVE 


IRVINE.  CA  9271 5- 
IRVINE,  CA9271&- 
IRVINE.  CA92715- 
IRVINE,  CA9271ft- 


JACKSON,  CA  95642-  . 
KING  CITY,  CA  93930- 

KING  CITY.  CA  93930- 
KING  CITY,  CA  93930- 
LA  JOLLA,  CA  92037-  . 
LA  JOLLA.  CA  92037-  . 

LA  JOLLA.  CA  92027-  . 

LA  JOLLA.  CA  92037-  . 


LA  JOLLA.  CA  92037-  ... 
LA  JOLLA,  CA  92037-  ... 
LA  MESA,  CA  91942-  .... 
LA  MESA,  CA  92042-  .... 
LA  MESA,  CA  91941-  .... 
LA  MESA,  CA  92041-  .... 
LA  MIRADA,  CA  9063fr- 

LA  MIRADA,  CA  90638- 


LA  PALMA,  CA  9062»- 

LAFAYETTE.  CA  94549-  .. 


LAGUNA  BEACH.  CA  92651- 
LAGUNA  HILLS.  CA  92653-  ... 


LAGUNA  NIGUEL.  CA  92629-  .. 

LAKE        ARROWHEAD.        CA 

92352-. 
LAKE        ARROWHEAD.        CA 

92352-. 

LAKEPORT.  CA  95453- 

LANCASTER.  CA  93534-  

LANCASTER.  CA  93534-  

LANCASTER.  CA  93534-  

LANCASTER,  CA  93534-  

LANCASTER.  CA  93534-  

LANCASTER.  CA  93534-  

LARKSPUR       LANDING,       CA 

94939- 
LAWNDALE,  CA  90260-  


LAWNDALE.  CA  9026O-  

LEMON  GROVE,  CA  91945- 

LINDSAY,  CA  93247-  

LODI,  CA  95240-  

LODI,  CA  95240-  

LOMITA.CA  90717-  


LOMPOC.  CA  93436- 
LOMPOC,  CA  93436- 
LOMPOC.  CA  93436- 


LONG  BEACH,  CA  9080^ 

LONG  BEACH,  CA  9080S- 
LONG  BEACH,  CA  90802- 
LONG  BEACH.  CA  90802- 


LONG  BEACH,  CA  90802-4553, 


714-553-0100 
714-551-0909 
714-833-9999 

714-380-3000 

209-223-0211 
408-385-6733 

408-385-4646 
408-385-4843 
800-854-2900 
619-587-1770 

619-587-1414 

619-558-1500 

619-453-4420 
619-554-0300 
619-696-7747 
619-698-9444 
619-589-7288 
619-470-0500 
714-739-8500 

714-623-2800 

714-670-1400 
510-283-3700 

714-497-9722 
714-859-5500 

714-240-2000 

714-336-1511 

714-336-3571 

707-263-3551 
805-948-4651 

805-942-8401 
805-945-9477 
805-948-0961 

805-949-3423 
805-942-1195 
415-925-1800 

310-973-0998 

310-676-7378 
619-462-7022 
209-562-5188 
209-367-4848 
209-367-4848 
310-534-0700 

805-735-8311 
805-735-7744 
805-735-8555 

310-5  5-1631 

310-434-8451 
310-435-6369 
310-435-8511 

310-491-1234 
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Property  name 


MAR- 


LONG  BEACH  AJRPORT  MAR- 
RIOTT. 

LONG  BEACH  HILTON  „ 

RENAISSANCE    HOTEL   LONG 

BEACH. 
RESIDENCE     INN     BY 
RtOTT  LONG  BEACH 

SANDPIPER  INN  

SHERATON      LONG      BEACH 
HOTEL. 

AIRPORT  CENTURY  INN 

BEST  WESTERN  THE  MAYFAIR 
EE'/ONSHiRE  LODGE  MOTEL  .. 
BRENTWOOD  SUITES  HOTEL  . 

CAnLYLE  INN . 

CENTURY  PLAZA  HOTEL  AND 
TOWER. 

CLAREMONT  HOTEI 

CLARK  PLAZA  HOTEL  .„...  . 
COMFORT  INN  EAGLE  ROCK  .. 
COURTYARD    BY    MARRKJTT 
CENTURY  CITY. 

EMBASSY  SUITES 

FIGUEROA  HOTEL 

FOUR  SEASONS  HOTEL 

GRAND  MOTEL 

HOLIDAY  INN  CROWNE  PLAZA 

LOS  ANGELES  AIRPORT. 
HOUOAY  INN  LOS  ANGELES 

CONVENTION  CENTER. 
HOaYWOOD   METROPOLITAN 

HOTEL 
HOTEL    INTER    CONTINENTAL 

LOS  ANGELES. 
HOTEL    NIKKO    AT    BEVERLY 

HILLS. 
J.W.      MARRK5TT      CENTURY 
CITY. 

JERRYS  MOTEL 

LOS  ANGELES  AIRPORT  HIL- 

TON  a  TOWERS. 
LOS  ANGELES  AIRPORT  MAR- 
RIOTT HOTEL. 
LOS       ANGELES       ATHLETIC 

CLUB. 
LOS   ANGELES    HILTON   AND 
TOWERS. 

ORCHID  HOTEL  

ORCHID  SUITES  HOTEL  ." 

PARK  PLAZA  HOTEL  

QUALITY   HOTEL    LOS    ANGE- 
LES AjRPORT. 
RAMAOA  RENAISSANCE 

HOTEL  LOS  ANGELES  AIR- 
PORT. 
SHERATON  GRANDE  HOTEL 
SHERATON     LOS     ANGELES 

AiRPORT  HOTEL 
SKYWAYS  AJRPORT  HOTEL  .... 
STOUFFER  CONCOURSE 

HOTEL 
THE  BEVERLY  PLAZA  HOTEL 
THE  BILTMORE  LOS  ANGELES 

TH.E  KAWADA  HOTEL  

THE    NEW    OTANI    HOTEL    « 

GARDEN. 
THE  WESTiN  BONAVENTURE 
UNIVERSITY  HILTON  LOS  AN- 
GELES. 
WILSHIRE  CREST  INN 

WTLSHIRE  MOTEL 

LODGE  AT  VILLA  FEUCE 


POBox/mNo. 


Street  adi^ees 


4700  AIRPORT  PLAZA  Dfl 

TWO  WORLD  TRADE  CTR 
111  E.  OCEAN  BLVD 

4111  E.  WILLOW  ST  .„_ 


3824  E.  PACIFIC  COAST  HWY 
333  E.  OCEAN  BLVD 


5647  W.  CENTURY  BLVD  „- 

1256  W.  SEVENTH  ST 

7575  BEVERLY  BLVD 

199  N.  CHURCH  LN  _. 

1119  S.  ROBERTSON  BLVD 
2025  AVE.  OF  THE  STARS  .. 


1044  TIVERTON  AVE  

141  8.  ClARK  DR  _ „... 

2300  W.  COLORADO  BLVD  . 
10320  W.  OLYMPIC  BLVD  ... ., 


9601  AIRPORT  BLVD  

930  S.  FIGUEROA  ST 

300  S.  DOHENY  DR „„ 

1479  S.  LA  CIENAGA  BLVD  ..... 
5065  W.  CENTURY  BLVD  .._ 


1020  S.  FIGUEROA  ST 

5825  SUNSET  BLVD 

251  S.  OLIVE  ST 

465  S.  LA  CIENEQA  BLVD 
2151  AVE.  OF  THE  STARS 


285  S.  LUCAS  AVE  

5711  W.  CENTURY  BLVD 

5855  W.  CENTURY  BLVD  .._ 

431  W.  SEVENTH  ST 

930  WILSHIRE  BLVD 

819  S.  FLOWER  ST  

1753  N.  ORCHID  AVE 

607  S.  PARK  VIEW  ST  

5249  W.  CENTURY  BLVD  ..„ 

9620  AIRPORT  BLVD  


333  S.  FIGUEROA  ST  .  .. 
6101  W.  CENTURY  BLVD  . 


9250  AIRPORT  BLVD  .... 
5400  W.  CENTURY  BLVD  . 


8384  W.  THIRD  ST 

506  S.  GRAND  AVE  

200  S.  HiLL  ST  _„ 

120  S.  LOS  ANGELES  sf 


Ctty/Stata/Z]p 


LONG  BEACH,  CA  90815- 


LONQ  BEACH,  CA  80631-3102 
LONG  BEACH.  CA  90808- 


Telephone 


404  S.  FKiUEROA  ST  .. 
3540  S.  FIGUEROA  ST 


6301  ORANGE  ST 
12023  WILSHIRE  BLVD  _. 
15350  S.  WINCHESTER  BLVD 


LONG  BEACH,  CA  90815-  .. 

LONG  BEACH,  CA  90804-  ... 
LONG  BEACH.  CA  90802-  .., 


LOS  ANGELES,  CA  9004S-  „.... 
LOS  ANGELES,  CA  90017-2315 

LOS  ANGELES,  CA  90036-  

LOS  ANGELES.  CA  90049-  

LOS  ANGELES,  CA  90036-  

LOS  ANGELES,  CA  90067-  

LOS  ANGELES.  CA  90024-  

LOS  ANGELES,  CA  90048-  

LOS  ANGELES.  CA  90041-1145 
LOS  ANGELES,  CA  90064-  


LOS  ANGELES,  CA  90046-  _ 

LOS  ANGELES,  CA  9001S-  

LOS  ANGELES,  CA  90046-  

LOS  ANGELES,  CA  90035- 
LOS  ANGELES,  CA  90045-6463 


LOS  ANGELES.  CA  9001S- 
LOS  ANGELES.  CA  90028- 
LOS  ANGELES.  CA  90012- 
LOS  ANGELES,  CA  9004S- 
LOS  ANGELES.  CA  90067- 


LOS  ANGELES,  CA  90026-  „  . 
LOS  ANGELES,  CA  90045-^631 


LOS  ANGELES,  CA  90045- 
LOS  ANGELES.  CA  90014- 
LOS  ANGELES,  CA  90017- 


LOS  ANGELES,  CA  90017- 
LOS  ANGELES,  CA  90028- 
LOS  ANGELES,  CA  90057- 
LOS  ANGELES,  CA  90045- 

LOS  ANGELES.  CA  90045- 


LOS  ANGELES,  CA  90071- 
LOS  ANGELES.  CA  90045- 

LOS  ANGELES.  CA  90045- 
LOS  ANGELES,  CA  90045- 

LOS  ANGELES.  CA  9004»- 
LOS  A.NGELES,  CA  90071- 
LOS  ANGELES,  CA  90012- 
L03  ANGELES.  CA  90012- 

LOS  ANGELES.  CA  90071- 
LOS  ANGELES,  CA  90007- 

LOS  ANGELES,  CA  90045-  . 
LOS  ANGELES,  CA  90025-  . 
LOS  GATOS,  CA  96030- 


310-425-6210 

310-883-3400 
310-437-6900 

310-595-0909 

310-498-7544 
310-436-3000 

310-649-4000 
213^484-6789 
213-936-6154 
310-476-6255 
310-275-4445 
310-277-2000 

310-206-6957 
310-278-9310 
213-256-1199 
310-656-2777 

310-215-1000 
213-627-6971 
310-273-2222 
310-652-3644 
310-642-7500 

213-748-1291 

213-662-5800 

213-617-3300 

310-247-0400 

213-277-2777 

213-^81-0921 

310-410-4000 

310-641-5700 

21^-895-0707 

213-629-4321 

213-624-6855 
213-461-7260 
213-334-5281 
310-645-2200 

310-337-28C0 


213-Q17-1133 
310-642-1111 

310-670-2900 
310-215-5858 

213-65O-€600 
21 3-624-1 CI 1 
213-621-4455 
213-629-1200 

213-624-1000 
213-748-4141 

21S-936-5131 
310-478-3545 
408-395-6710 
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Property  name 


BLUE  HERON  

ECONOMY  MOTELS  OF  AMER- 
ICA. 

travelooge         century 

FREEWAY. 

ECONOMY  MOTELS  OF  AMER- 
ICA. 

MAMMOTH  LAKES  SHILO  INN  . 

BARNASEYS  HOTEL 


RADISSON    PLAZA    HOTEL    & 
GOLF  COURSE. 

RESIDENCE  INN  BY  MARIOTT 
MANHATTAN  BEACH  LAX. 

BEST      WESTERN      INN     OF 
MANTECA. 

MANTECA INN  

DOUBLETREE  HOTEL  MARINA 
DEL  REY. 

MARINA  INTERNATIONAL 

HOTEL 

MARINA  SUITES  HOTEL  

RITZ    CARLTON    HOTEL    MA- 
RINA DEL  REY. 

THE  MANSION  INN  

MARIPOSA  LODGE  

THE  MINERS  INN  MOTEL  

WOOOFORDS  INN  

OXBOW  MOTEL  

MENLO  PARK  INN  

MERMAID  INN  MOTEL 

RIVIERA  MOTOR  LODGE 

STANFORD  PARK  HOTEL 

PARKWAY  INN  

BEST  WESTERN   EL  RANCHO 
INN  &  EXECUTIVE  SUITES. 

MILLWOOD  INN 

THE     CLARION     HOTEL     SAN 
FRANOSCO  AIRPORT. 

WESTIN    HOTEL    SAN    FRAN- 
CISCO AIRPORT. 

COMFORT  INN  „ 

CROWN     STERLING     SUITES 
HOTEL. 

ECONOMY  INNS  OF  AMERICA 

HOLIDAY      INN      SAN      JOSE 
NORTH 

MILPITAS  TRAVELODGE  

SHERATON  SAN  JOSE  HOTEL 

HAMPTON  INN  

BEST    WESTERN    MALLARDS 
INN. 

EL  CAPtTAN  MOTEL 

HOUDAY  INN  MODESTO  

RAMADA  INN  MODESTO  

RED  LION  HOTEL  MODESTO  ... 

HOUDAY  INN  MONROVIA 

HOWARD  JOHNSON  HOTEL  .... 

ARBOR  INN  ...» 

BAY  PARK  HOTEL  

DOUBLETREE  HOTEL  AT  FISH- 
ERMAN'S WHARF. 

HOUDAY  INN  RESORT  

HYATT  REGENCY  MONTEREY 

MONTEREY  BAY  INN  

MONTEREY  CARMEL 

TRAVELOOGE       AT       FAIR- 
GROUNDS. 

MONTEREY  DOWNTOWN 

TRAVELOOGE. 

MONTEREY  MARRIOTT  


PO  Box/Rt  No. 


PO  BOX  733 
PO  BOX  246 
PO  BOX  426 


Street  address 


1899  9TH  ST  

14684  ALOMA  ST 


11401  LONG  BEACH  BLVD 
1855  W.  CLEVELAND  AVE  . 

2963  MAIN  ST 

3601  SEPULVEDA  BLVD 

1400  PARKVIEW  AVE 

1700  N.  SEPULVEDA 

1415  E.  YOSEMITE  AVE  


150  NORTHWOOOS  AVE 
4100  ADMIRALTY  WAY  ... 


4200  ADMIRALTY  WAY  ... 

737  WASHINGTON  BLVD 
4375  ADMIRALTY  WAY  ... 


327  WASHINGTON  ST 

1052  HWY.  140  

5155  HWY.  140  , 


1078  N.  BEALE  RO 

1315  EL  CAMINO  REAL 
727  EL  CAMINO  REAL  .. 
15  EL  CAMINO  REAL  .... 
100  EL  CAMINO  REAL  .. 

1199  MOTEL  OR  

1100  EL  CAMINO  REAL 

137S  EL  CAMINO  REAL 
401  E.  MILLBRAE  AVE  .. 


1  OLD  BAYSHORE  HWY 


665  MAIN  ST  

901  E.  CALAVERAS  BLVD 


270  S.  ABBOTT  AVE 
777  BELLEW  OR  


378  W.  CALAVERAS  BLVD 

1801  BARBER  LN  

26328  OSO  PKWY  

1720  SISK  RD  


1121  NEEDHAMST  

1612  SISK  RD  

2001  W.  ORANGEBURG  AVE 

1150  9THST  

924  W.  HUNTINGTON  OR  

700  W.  HUNTINGTON  OR  

1058  MUNRAS  AVE  

1425  MUNRAS  AVE  

2  PORTOLA  PLAZA  


1000  AQUAjrro  rd 

ONE  OLD  GOLF  COURSE  RD 

242  CANNERY  ROW  

2030  N.  FREMONT  ST 


675  MUNRAS  AVE  

350  CAaE  PRINOPAL 


City/State/Zip 


LOS  OSOS,  CA  93401-  ., 
LOST  HILLS,  CA  93248- 

LYNWOOD,  CA  90262-  .. 

MADERA.  CA  93637-  


MAMMOTH  LAKES.  CA  93546- 

2179. 
MANHATTAN       BEACH.       CA 

90266-. 
MANHATTAN       BEACH.       CA 

MANHATTAN       BEACH.       CA 

90266-. 
MANTECA.  CA  95336-  


MANTECA.  CA  95338-  „. 

MARINA  DEL  REY.  CA  90292- 

MARINA  DEL  REY.  CA  90292- 

MARINA  DEL  REY.  CA  90292- 
MARINA  DEL  REY.  CA  90292- 


MARINA  DEL  REY.  CA  90291- 

MARIPOSA.  CA  95338- 

MARIPOSA.  CA  95338- 

MARKLEVILLE,  CA  96120-  ... 

MARYSVILLE,  CA  95901-  

MENLO  PARK,  CA  94025-  .... 
MENLO  PARK,  CA  9402S-  .... 
MENLO  PARK,  CA  9402S-  .... 
MENLO  PARK,  CA  94025-  .... 

MERCED,  CA  95340-  

MILLBRAE,  CA  94030- 


MfLLBRAE.  CA  94030- 
MtLLBRAE,  CA  94030- 

MILLBRAE,  CA  94030- 

MILPfTAS.  CA  95035-  . 
MILPITAS,  CA  95035-  . 

MILPITAS,  CA  95035-  . 
MILPITAS.  CA  95035-  . 


MILPITAS.  CA  95035-  

MILPITAS,  CA  95035-  

MISSION  VIEJO,  CA  92691- 
MODESTO,  CA  95350- 


MODESTO,  CA  96354- 

MODESTO.  CA  95350-2589 

MODESTO,  CA  95350- 

MODESTO,  CA  96354- 

MONROVIA,  CA  91016-  

MONROVIA,  CA  91018-  

MONTEREY.  CA  93940-  

MONTEREY,  CA  93940-  

MONTEREY.  CA  93940-  


MONTEREY,  CA  93940- 
MONTEREY,  CA  93940- 
MONTEREY.  CA  93940- 
MONTEREY.  CA  93940- 


MONTEREY.  CA  93940- 
MONTEREY,  CA  93940- 


Telephone 


805-628-1493 
805-797-2371 

310-763-4029 

209-661-1131 

503-641-6565 

310-545-8466 

310-546-7511 

310-646-7627 

208-825-1415 

209-239-1291 
310-301-3000 

310-301-2000 

310-821-4455 
310-823-1700 

310-821-2557 
209-966-3607 
209-742-7777 
916-694-2410 
916-742-8238 
415-326-7530 
415-323-9481 
415-321-8772 
415-322-1234 
209-722-2726 
415-588-2912 

415-583-3935 
415-692-6363 

415-692-3500 

408-262-7666 
408-942-0400 

408-946-8889 
408-321-9500 

408-263-0500 
408-943-0600 
714-582-7100 
20^577-3825 

209-522-1021 
209-521-1612 
209-521-9000 
209-526-6000 
818-357-1900 
818-357-5211 
800-351-8811 
408-649-1020 
408-649-4511 

406-373-6141 
408-372-1234 
408-373-6242 
408-373-3381 


408-373-1876 
408-649-4234 
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Properly  name 


SAND  DOLLAR  INN 

SPINDRIFT  INN  

THE  MARIPOSA  INN  ."" 

THE  MONTEREY  HOTEL 

VICTORIAN  INN 

BEST        WESTERN        IMAGE 

SUITES. 
RODEWAY      INN      RIVERSIDE 
MORENO  VALLEY. 

BAY  VIEW  LODGE  

BLUE  SAIL  INN 

ECONO  LODGE 

EMBARCADERO  INN 

THE  INN  AT  MORRO  BAY  .... 

BEST  WESTERN  INN 

COMFORT  INN  „ 

COUNTY  INN  

RESIDENCE     INN     BY     MAR^ 
RIOTT  MOUNTAIN  VIEW. 

RODEWAY  INN 

CHABLIS  LODGE  

CHURCHILL    MANOR    BEd'a 
BREAKFAST. 

JOHN  MUIR  INN 

LA  RESIDENCE  COUNTRY  INn" 
NAPA  VAUEY  TRAVELODGE  . 
SHERATON  INN  NAPA  VALLEY 
STEELE  PARK  RESORT  INC  .... 

THE  CHATEAU  HOTEL 

THE    INN    AT    NAPA    VALLEY 
CROWN  STERLING  SUITES 

E  Z  8  MOTELS  INC  

E  Z  8  MOTELS  INC  

RADISSON  INN  &  SUITES  Nit 
TIONAL  CITY. 

TRAVELERS  INN 

E  Z  8  MOTELS  INC  

NEWARK  FREMONT  HILTON 
WOODFIN  SUITE  HOTEL  . 

E  Z  8  MOTELS  INC  

FOUR  SEASONS  HOTEL  NEW- 
PORT BEACH. 
NEWPORT  BEACH  MARRIOTT 

HOTEL. 
NEWPORT  BEACH  MARRIOTT 

SUITES. 
MIKADO 
HOTEL 
COMFORT  INN  NORWALK 
WRWALK  SHERATON  HOTEL 

QUALITY  INN  MARIN  

BEST     WESTERN     YOSEMITE 

GATEWAY  INN. 
OAKHURST  SHILO  INN  .... 

E  Z  8  MOTELS  INC  

EXECUTIVE       INN       EMEJaR- 

CADERO  COVE. 
HAMPTON  INN  OAKLAND  AIR- 
PORT. 

INN   OAKLAND 


PO  Box/Rt  No. 


BEST       WESTERN 


AIR- 


AIRPORT    HILTON 


HOLIDAY 

PORT. 
OAKLAND 

HOTEL. 

PARC  OAKLAND  HOTEL  

PARK  PLAZA  HOTEL  

WASHINGTON  INN  

VILLA  MARINA  SUITES  HOTEL 
BEST  WESTERN  CASA  OJAI  .. 
POINT      REYES      SEASHORE 

LODGE. 
COUNTRY  SUITES  BY 

CARLSON. 


POBOX39 


Street  address 


755  ABREGO  ST 

652  CANNERY  ROW 
1386  MUNRAS  AVE  .. 
406  ALVARAOO  ST ... 

487  FOAM  ST 

24840  ELDER  AVE  .... 


23330  SUNNYMEAO  BLVD 


225  HARBOR  ST 

851  MARKET  AVE 

1100  MAIN  ST  

456  EMBARCADERO 

19  COUNTRY  CLUB  RD  .. 
93  EL  CAMINO  REAL  W  .. 
1561  W.  EL  CAMINO  REAL 

850  LEONG  DR  

1854  EL  CAMINO  REAL  W  . 


55  FAIRCHILD  DR  .. 
3360  SOLANO  AVE 
485  BROWN  ST  


1998  TROWER  AVE 

4066  ST.  HELENA  HWY  

853  COOMBS  ST  

3425  SOLANO  AVE 

1605  STEELE  CANYON  RD 
4195  SOLANO  AVE 

1075  CALIFORNIA  BLVD 

• 

607  ROOSEVELT  AVE 

1700  PLAZA  BLVD  

700  NATIONAL  CITY  BLVD 


1195  3RD  ST.  HILL  ... 

5555  CEDAR  ST 

39900  BALENTINE  DR 

39150  CEDAR  BLVD 

2434  W.  HILLCREST  DR  .... 
690  NEWPORT  CENTER  DR 

900  NEWPORT  CENTER  DR 


500  BAYVIEW  CIR 


12600  RIVERSIDE  DR 


12512  PIONEER  BLVD  ... 
13111  SYCAMORE  DR  .. 
215  ALAMEDA  DEL  PRADO 
40530  HWY.  41   


40644  HWY.  41    

8471  ENTERPRISE  WAY 
1755  EMBARCADERO 


8465  ENTERPRISE  WAY 
500  HEGENBERGER  RD 
1  HEGENBERGER  RD 


1001  BROADWAY  

150  HEGENBERGER  RD 

495  10TH  ST  

2008  HARBOR  DR.  N  ..... 

1302  E.  OJAI  AVE  

10021  COASTAL  HWY.  1 


231  N.  VINEYARD  AVE 


CHy/Stata/Zip 


MONTEREY.  CA  93940-  

MONTEREY.  CA  93940-  

MONTEREY.  CA  93940-  

MONTEREY.  CA  93940-  .. . 

MONTEREY.  CA  93940-  

MORENO  VALLEY,  CA  92557- 

MORENO  VALLEY.  CA  9238*- 


MORRO  BAY,  CA  93442-  .. 
MORRO  BAY.  CA  93442-  .. 
MORRO  BAY,  CA  93442- 
MORRO  BAY.  CA  93442-  .... 
MORRO  BAY.  CA  93442- 
MOUNTAIN  VIEW.  CA  94040-  ' 
MOUNTAIN  VIEW.  CA  94040- 
MOUNTAIN  VIEW,  CA  94043- 
MOUNTAIN  VIEW.  CA  94040- 

MOUNTAIN  VIEW.  CA  94043- 

NAPA.  CA  94558- 

NAPA.  CA  9455^ 


NAPA,  CA  94558- 
NAPA,  CA  94558- 
NAPA.  CA  94559- 
NAPA.  CA  94558- 
NAPA.  CA  94558- 
NAPA,  CA  94558- 
NAPA.  CA  94559- 


NATIONAL  CITY.  CA  91950- 
NATIONAL  CITY,  CA  91950- 
NATIONAL  CITY,  CA  91950- 


NEEDLES.  CA  92362- 

NEWARK.  CA  94560- 

NEWARK.  CA  94560-  

NEWARK.  CA  94560-  .... 
NEWBURY  PARK.  CA  91320^ 
NEWPORT  BEACH.  CA  92660- 

NEWPORT  BEACH.  CA  92660- 

NEWPORT  BEACH.  CA  92660- 

HOLLYWOOD. 


NORTH 

91607- 
NORWALK.  CA  90650- 
NORWALK.  CA  90650- 
NOVATO.  CA  9494»-  .... 
OAKHURST.  CA  93644- 


CA 


OAKHURST.  CA  93644-9621 

OAKLAND,  CA  94621- 

OAKLAND,  CA  94608-  .... 


OAKLAND,  CA  94621- 
OAKLAND.  CA  94621- 
OAKLAND.  CA  94621-  . 


OAKLAND.  CA  94607-  .... 
OAKLAND,  CA  94621-  .... 
OAKLAND,  CA  94607-  .... 
OCEANSIDE.  CA  92054- 

OJAI.  CA  93023- , 

OLEMA,  CA  94950-  


ONTARIO.  CA  91 764- 


Telephone 


406-372-7551 
408-646-8900 
408-64^1414 
408-^75-3184 
408-373-8000 
714-924-4546 

714-242-0699 

805-772-2771 
805-772-7132 
805-772-5609 
805-772-2700 
805-772-6651 
415-967-6957 
415-967-7888 
415-961-1131 
415-940-1300 

415-967-6856 
707-257-1944 
707-253-7733 

707-257-7220 
707-253-0337 
707-226-1871 
707-253-7433 
707-966-2123 
707-253-9300 
707-253-9540 

618-474-7502 
618-474-6491 
619-336-1100 

619-326-4900 
510-794-7775 
510-490-8390 
510-795-1200 
805-499-0755 
714-759-0808 

714-640-4000 

714-854-4500 

818-763-9141 

310-868-3453 
310-863-6666 
415-883-4400 
209-683-2378 


503-641-6565 
510-562-4888 
510-538-6633 

510-632-8900 

510-562-5311 

510-635-5000 

510-451-4000 
510-635-5300 
510-452-1778 
618-722-1561 
805-646-6175 
415-663-9000 

714-983-8484 
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Property  name 


DOUBLETREE  CLUB  HOTEL  .... 

FAIRFIELD  INN  BY  KAARRKDTT 
ONTARIO 

HOUDAY  INN  ONTARIO  INTER- 
NATIONAL AIRPORT. 

ONTARIO  AIRPORT  HILTON 

ONTARIO  AIRPORT  MARRIOTT 

RESIDENCE  INN  ONTARIO  ...... 

ANAHEIM  .  ORANGE  HILTON 
SUITES. 

DAYS  INN 

DOUBLETREE  HOTEL  

WOOOFW  SIHTE  HOTEL  

GRAND  NIANOR  INN  #36 _... 

CASA  StRENA  MARINA  RE- 
SORT 

FINANCIAL  PLAZA  HILTON 

ASILOMAR  CONFERENCE 

CENTER. 

PACIFIC  GARDENS  INN 

QUALITY  INN  PACIFIC  GROVE 

ROSEDALE  INN 

THE  MARTINE  INN 

EMBASSY  SUITES  PALM 
DESERT. 

HOUDAY  INN  EXPRESS  

MARRIOTT  DESERT  SPRINGS 
RESORT. 

TRAVELERS  INN 

BEST  WESTERN  HOST  HOTEL 

CASA  CODY  BED  AND  BREAK- 
FAST COUNTRY  INN. 

COURTYARD  BY  MARRIOTT 
PALM  SPRINGS. 

GOLDEN  PALM  VILLA  

HOLIDAY  INN  PALM  MOUN- 
TAIN RESORT. 

HYATT  REGENCY  SUITES 
PALM  SPRINGS. 

ORCHID  TREE  INN  


POBox/RtNo. 


PO  BOX  537 


PALM  SPRINGS  HILTON  

PALM  SPRINGS  SHILO  INN 


QUALITY  INN  PALM  SPRINGS  . 
RACQUET      CLUB       RESORT 

HOTEL. 

RAMADA  HOTEL  RESORT 

SUPER  8  LODGE  -._ 

TRAVELODGE  PALM  SPRINGS 

VAGABOND  INN  „ 

WYNDHAM     PALM     SPRINGS 

HOTEL. 

E  Z  8  MOTELS  INC  

HOLIDAY  INN  PALMDALE  . 

HOTEL  CALIFORNIA 

HYATT  HOTEL  PALO  ALTO  

LANTERN  MOTEL  

PONDEROSA  GARDENS 

MOTEL  INC. 
BEST    WESTERN    COLORADO 

INN. 
BEST    WESTERN    PASADENA 

tNN. 
BEST    WESTERN    PASADENA 

ROYALE. 
COMFORT     INN      PASADENA 

EAST. 
DOUBLETREE    HOTEL    PASA- 
DENA. 
PASADENA  HILTON 


Stoeet  address 


429  N.  VINEYARD  AVE  .^.. 
3201  E.  CENTERLAKE  DR 

1801  E.  G  ST „ 


700  N.  HAVEN  „._ 

2200  E.  HOLT  BLVD  ..„_ „. 

2025  E.  D  ST 

400  N.  STATE  COaEGE  BLVD 

279  S.  MAIN  ST 

100  THE  CITY  DR  ™ _.... 

720  THE  CITY  DR  S  

1470  FEATHER  RfVER  BLVD .... 
3605  PENNSULA  RD  

600  ESPLANADE  DR  _.... 

800  ASILOMAR  BLVD 

701  ASILOMAR  BLVD 

1111  LIGHTHOUSE  AVE  

775  ASILOMAR  BLVD 

255  OCEANVIEW  BLVD  

74  700HWY.  Ill  


74675  HWY.  Ill   

74855  COUNTRY  CLUB  DR 


72  322  HWY.  Ill  

1633  S.  PALM  CANYON 
175  S.  CAHUILLA  RO  .... 


1300  TAHQUrrZ  CANYON  WAY 


601  GRENFALL  RD  ... 
155  S.  BELARDO 


285  N.  PALM  CANYON  DR  . 

261  S.  BELARDO  RD _„„ 

400  E.  TAHQUITZ  CANYON 
1875  N.  PALM  CANYON  DR 


1269  E.  PALM  CANYON  DR  ... 
2743  N.  INDIAN  CANYON  DR 


1800  E.  PALM  CANYON  DR 

1900  N.  PALM  CANYON  DR 

333  E.  PALM  CANYON  DR 

1699  S.  PALM  CANYON  DR 

688    E.    TAHQUITZ    CANYON 
WAY. 

430  W.  PALMDALE  BLVD 

38630  5TH  ST.  W  « _.. 

2431  ASH  ST  „.. 

4219  EL  CAMINO  REAL  

5799  WILDWOOD  LN „.. 

7010  SKYWAY „.. 


2156  E.  COLORADO  BLVD  ... 
3570  E.  COLORADO  BLVD  ... 
3600  E.  COLORADO  BLVD  ... 
2462  E.  COLORADO  BLVD  ... 

191  N.  LOS  ROBLES  AVE 

150  S.  LOS  ROBLES  AVE  


CNy/Stata/Zip 


ONTARIO,  CA  91 764- 
ONTARIO.  CA91761- 
ONTARIO.  CA91764- 
ONTARIO.  CA91764- 
ONTARIO,  CA91761- 
ONTARIO,CA917B♦- 
ORANGE.  CA  92668-  . 


ORANGE,  CA  92668-  .. 
ORANGE,  CA  9266»-  „ 
ORANGE,  CA  92668-  .. 
OROVILLE,  CA  95965- 
OXNARO,  CA  93036-  .. 


OXNARD.  CA  93030-  

PACIFIC  GROVE.  CA  93950- 

PAaFIC  GROVE,  CA  93950- 
PACIFIC  GROVE.  CA  93950- 
PACIFIC  GROVE,  CA  93950- 
PACIFIC  GROVE,  CA  93950- 
PALM  DESERT,  CA  92260-  .. 


PALM  DESERT.  CA  92260-  . 
PALM  DESERT.  CA  92260-  . 

PALM  DESERT.  CA  92260-  . 
PALM  SPRINGS.  CA  92264- 
PALM  SPRINGS,  CA  92262- 

PALM  SPRINGS,  CA  92262- 

PALM  SPRINGS,  CA  92264- 
PALM  SPRINGS,  CA  92262-  . 

PALM  SPRINGS,  CA  92262-  , 


PALM    SPRINGS,    CA    92262- 
6386. 

PALM  SPRINGS.  CA  92262- 

PALM    SPRINGS.    CA    92261- 
2913. 

PALM  SPRINGS,  CA  92264- 

PALM  SPRINGS,  CA  92262- 


Telephone 


PALM  SPRINGS,  CA  92264- 
PALM  SPRINGS,  CA  92262- 
PALM  SPRINGS,  CA  92264- 
PALM  SPRINGS,  CA  92262- 
PALM  SPRINGS,  CA  92262- 

PALMDALE,  CA  93551- 

PALMDALE,  CA  03550- 

PALO  ALTO,  CA  94306- 

PALO  ALTO,  CA  94306- 

PARADISE,  CA  95969- 

PARADISE,  CA  95969- 


PASADENA.  CA  911 07- 
PASADENA.  CA91107- 
PASADENA.CA91107- 
PASADENA,  CA91107- 
PASADENA.CA9110t- 
PASADENA.CA91101- 


714-»1-6411 
714-396-9300 

909-863-3604 

714-980-0400 
714-986-8811 
714-063-6788 
714-«8-1111 

714-771-6704 
714-634-4500 
714-740-2700 

805-985-6311 

805-465-9666 
40^-372-8016 

40»-646-9414 
40&-646-888S 
408-655-1000 
408-373-3388 
619-340-6600 

619-340-4303 
619-341-2211 

619-341-9100 
619-325-9177 
619-320-9346 

619-322-6100 

619-327-1408 
619-325-1301 

619-322-9000 

619-325-2791 

619-320-6868 
503-641-«666 

619-32:^2775 
619-32&-1281 

619-323-1711 
619-322-3757 
619-327-1211 
619-325-7211 
619-322-6000 

605-273-6400 
80S-M7-8055 
415-322-7666 
415-483-6000 

916-877-6553 
816-«72-9094 

818-793-9339 

818-796-9100 

818-793-0960 

818-405-0811 

•18-792-2727 

eifr-<77-1000 
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Property  name 


THE  RITZ  CARLTON  HUNTING- 
TON HOTEL. 

ADELAIDE  MOTOR  INN 

BEST  WESTERN  BLACK  OAK 

MOTOR  LODGE. 
TRAVELODGE  PASO  ROBLES 

THE  INN  AT  SPANISH  BAY 

THE      LODGE      AT      PEBBLE 

BEACH. 
BEST    WESTERN    PETALUMA 
INN. 

MOTEL  6 

QUALITY  INN 

TRAVELODGE  PICO  RIVERA ".'." 

QUALITY  SUITES  

SANDCASTLE  INN  

FAIRFIELD  INN  BY  MARRIOTT 

PLACENTIA. 
QUALITY  HOTEL  PLACENTIA  ... 
BEST  WESTERN  PLACERVILLE 

INN. 
RESIDENCE     INN     BY     MAR- 
RIOTT PLEASANT  HILL. 
COURTYARD     BY     MARRIOTT 

PLEASANTON. 
DOUBLETREE  CLUB  HOTEL  .... 
HOLIDAY  INN  PLEASANTON  .... 

PLEASANTON  HILTON  

SHERATON  INN  PLEASANTON 

SHENANDOAH  INN 

HA'  PENNY  INN 

POMONA       DIAMOND       BAR 

SHILO  INN. 
POMONA  HILLTOP  SHILO  INN 
SHERATON  SUITES  FAIRPLEX 
CASA  VIA  MAR  INN  AND  TEN- 
NIS auB. 

THE  COUNTRY  INN  AT  PORT 

HUENEME. 

GOLD  PAN  MOTEL  

RAMONA  VALLEY  INN 

BEST     WESTERN     HERITAGE 

INN. 

COURTYARD    BY    MARRIOTT 

RANCHO  CORDOVA. 
DAYS  INN  SUNRISE  


POBox/RtNo. 


ECONOMY  INNS  OF  AMERK:A 

FAIRFIELD  INN  BY  MARRIOTT 

RANCHO  CORDOVA. 
QUALITY  SUITES  HOTEL 


SHERATON  HOTEL 


WESTERN     HERITAGE 


RANCHO       LAS 
MISSION  Hias 


BEST 

INN. 
MARRIOTT 

PALMAS. 
THE  WESTIN 

RESORT. 
RED  BLUFF  SUPER  8  MOTEL  .. 

DAYS  HOTEL 

GRAND  MANOR  INN ,".'"! 

SUPER  8  MOTEL 

REDLANDS  INN 

BEST     WESTERN     QALLERIA 

INN. 
BEST  WESTERN  SUNRISE  AT 

REDONDO  BEACH  MARINA. 
HOLIDAY  INN  CROWNE  PLAZA 

REDONDO  BEACH. 


PO  BOX  3646 


Street  address 


1401  S.  OAK  KNOLL  AVE 


1215  YSABELL  AVE 
1135  24THST  


2701  SPRING  ST  

2700  17-MILE  DH  

SEVENTEEN  MILE  Dfl 


200  S.  MCDOWELL  BLVD 


5135  MONTERO  WAT  ... 
5100  MONTERO  WAY  ... 
7222  ROSEMEAD  BLVD 

6£1  FIVE  CITIES  DR 

100  STIMSON  AVE  

710  W.  KIMBERLY  AVE  ., 


118  E.  ORANGETHORPE  AVE 
6850  GREENLEAF  DR 


700  ELLINWOOO  WAY 


5059  HOPYARD  RD 


5990  STONERIDGE  MALL  RD 
11950  DUBLIN  CANYON  RD  ... 

7050  JOHNSON  DR  

5115  HOPYARD  RD 

17674  VILLAGE  DR 

310  E.  FOOTHILL  BLVD  

3200  TEMPLE  ST 


3101  TEMPLE  ST 

601  W.  MCKINLEY  AVE 

377    W.    CHANNEL    ISLANDS 

BLVD. 
350  E.  HUENEME  RD 


200  CRESENT 

416  MAIN  ST 

11269  POINT  E.DR 


10683  WHITE  ROCK  RD 
11131  F0LS0M8LVD  .... 


12249  FOLSOM  BLVD 


10713  WHITE  ROCK  RD 
11260  POINT  E.DR 


11211  POINT  E.DR 
8179  SPRUCE  AVE. 


41000  BOB  HOPE  DR 


DINAH  SHORE  &  BOB  HOPE 
DR. 

203  ANTELOPE  RD  

2180  HILLTOP  DR 

850  MISTLETOE  LN 

5175  CHURN  CREEK  RD  ... 

1235  W.  COLTON  AVE  

2740  ARTESIA  BLVD  


400  N.  HARBOR  DR 
300  N.  HARBOR  DR 


CIty/State/ZIp 


PASADENA.  CA  91 106- 


PASO  ROBLES.  CA  93446-  ., 
PASO  ROBLES.  CA  93446-  ., 

PASO  ROBLES.  CA  93446-  .. 
PEBBLE  BEACH.  CA  9395^ 
PEBBLE  BEACH.  CA  93953- 


PETALUMA,  CA  94954- 


PETALUMA.  CA  94954-  

PETALUMA.  CA  94954-  

PKX)  RIVERA.  CA  90660-  . 
P1SM0  BEACH.  CA  93449- 
PISMO  BEACH,  CA  93449-  , 
PLACENTIA.  CA  9267(V. 


PLACENTIA.  CA  92670-  .... 
PLACERVILLE.  CA  95667- 


PLEASANT  HILL,  CA  94523-  .... 

PLEASANTON.  CA  94588- 

PLEASANTON.  CA  94588- 

PLEASANTON,  CA  94588- 

PLEASANTON.  CA  94588- 

PLEASANTON,  CA  94588- 

PLYMOUTH.  CA  9566»- 

POMONA.  CA  91767- 

POMONA.  CA  91768-3283 


POMONA.  CA  91766-3241  .... 

POMONA.  CA  91768- 

PORT  HUENEME.  CA  93041-  ... 

PORT  HUENEME.  CA  93041-  ... 

QUINCV.  CA  95971- 

RAMONA.  CA  92065- 

RANCHO       CORDOVA.       CA 

95742-. 
RANCHO       CORDOVA.        CA 

95670-. 

RANCHO       CORDOVA.       CA 

95670-. 
RANCHO       CORDOVA.       CA 

95670-. 
RANCHO       CORDOVA,        CA 

95670-. 
RANCHO       CORDOV^       CA 

95742-. 
RANCHO       CORDOVA.       CA 

95742-. 
RANCHO     CUCAMONGA,     CA 

91730-. 
RANCHO  MIRAGE.  CA  92270-  . 

RANCHO  MIRAGE.  CA  92270-  . 

RED  BLUFF,  CA  96080- 

REDOING.  CA  96001-  

REDDING.  CA  96002-  

REDDING.  CA  96002-  

REDLANDS.  CA  92374- 

REDONDO  BEACH.  CA  90278- 

REDONDO  BEACH.  CA  90277- 

REDONDO  BEACH.  CA  90277- 


Tetophone 

818-668-3900 

80&-238-2770 
805-230-4740 

805-238-0078 
406-647-7500 
406-624-^11 

707-763-0994 

707-664-9090 
707-664-1155 
310-940-6648 
805-773-3773 
805-773-2422 
714-096-4410 

714-628-7778 
916-622-9100 

510-689-1010 

510-463-1414 

510-463-3330 
510-847-6000 
510-463-8000 
510-460-8800 
209-245-4491 
714-693-7617 
503-641-6565 


503-641-6565 
800-722-4055 
805-984-6222 

805-986-5353 

916-283-3686 
619-789-6433 
916-635-4040 

916-638-3800 

916-635-0666 

916-351-1213 

916-631-7500 

916-638-4141 

916-636-1100 

714-466-1111 

619-568-2727 

619-320-5955 

916-527-8882 
916-221-8200 
916-221-4472 
916-221-8881 
714-790-0880 
310-370-4353 

310-376-0746 

310-318-8888 
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Propeitynams 


POBox/RtNo. 


SlTMt  address 


City/Stata/ZIp 


PORTOnNO       HOTEL       AND 

YACHT  CLUB. 

DEAN  CREEK  RESORT 

BEST    WESTERN    EXECLfTIVE 

SUITES. 
HOWARD  JOHNSON  LODGE  .... 

DAYS  HOTEL 

CARRIAGE  INN  RIDGECREST  .. 

HERITAGE  INN  

HERITAGE  SUITES  

DAYS  INN  RIVERSIDE 

SHERATON  RIVERSIDE  HOTEL 
FIRST  CHOICE  INNS  HOTEL  .... 
RED     LION     INNS     SONOMA 

COUNTY. 

BEST  INN  

RODEWAY  INN  OF  ROSEMEAD 

SHERATON  ROSEMEAD 

HOLIDAY  INN  SAN  FRANCISCO 

BEST  WESTERN  PONDEROSA 
INN. 

BEVERLY  GARLAND  HOTEL  .... 

CANTERBURY  INN  

CAPITOL  CENTER 

TRAVELODGE. 

CLARION  HOTEL  SAC- 
RAMENTO. 

COURTYARD  BY  MARRIOTT 
SOUTH  NATOMAS. 

DAYS  INN  DOWNTOWN  

DELTA  KING  

EXECUTIVE  INN 

EXPO  INN  

GOVERNORS  INN 

GUEST  SUITES  

HOLIDAY  INN  CAPITOL  PLAZA 
SACRAMENTO. 

HOLIDAY  INN  SACRAMENTO 
NORTHEAST. 

HOST  AIRPORT  HOTEL  BY 
MARRIOTT. 

HOWARD  JOHNSON  HOTEL  .... 

HYATT  REGENCY  SAC- 
RAMENTO. 

INNS  OF  AMERICA  

LA  QUINTA  MOTOR  INN  #631   .. 

RADISSON  HOTEL  SAC- 
RAMENTO. 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SACRAMENTO  HILTON  INN  

SUPER  8  MOTEL  FLORIN  LO- 
CATION. 

TRAVELERS  INN 

COMFORT  INN  

HOLIDAY  INN  EXPRESS  SALEX 

LAUREL  INN  MOTEL 

COMFORT  INN  

E  Z  8  MOTELS  INC  

HILTON  SAN  BERNARDINO 

LA        QUINTA        INN        SAN 

BERNARDINO. 
RAMADA  INN  SAN 

BERNARDINO. 

VALLEY  MOTEL  

COURTYARD     BY     MARRIOTT 

SAN  FRANCISCO  AIRPORT. 
SUMMERFIELD  SUITES  HOTEL 

DAYS  INN  SAN  CARLOS  

SAN  CARLOS  INN 


PO  BOX  157 


1380 


260  PORTOFINO  WAY 


25  FIFTH  AVE 


7432  RESEDA  BLVD 

3150  GARRITY  WAY 

901  N.  CHINA  LAKE  BLVD 

1050  N.  NORMA 

919  N.  HERITAGE  OR  

1510  UNIVERSITY  AVE  

3400  MARKET  ST  

4420  ROCKUN  RD „.. 

1  RED  LION  DR  


8714  E.  VALLEY  BLVD  .... 

6832  GLENDON  WAY 

888  MONTEBELLO  BLVD 
275  S.  AIRPORT  BLVD  .... 


1100HST 


1780  TRIBUTE  RD  

1900  CANTERBURY  RD 
1111  HST 


700  16TH  ST 


2101  RIVER  PLAZA  DR 


200  JIB80N  ST  

1000  FRONT  ST 

2030  ARDEN  WAY  „ „ 

1413  HOWE  AVE  

210  RICHARDS  BLVD 

2264  COTTAGE  WAY  SUITE  1 
300  J.  ST  


532t  DATE  AVE 


6945  AIRPORT  BLVD 

3343  BRADSHAW  RO 
1209  L  ST  


25  HOWE  AVE  

4604  MADISON  AVE 
500  LEISURE  LN 


2410  W.  EL  CAMINO 


2200  HARVARD  ST 
7216  55TH  ST  


3796  NORTHGATE  BLVD 

144  KERN  ST  

131  JOHN  ST  

801  W.  LAUREL  DR  

1909    S.    BUSINESS    CENTER 
DR. 

1750  S.  WATERMAN  AVE  

285  HOSPITALITY  LN  

205  E.  HOSPITALITY  LN  

2000  OSTREMS  WAY  


1640  N.  MT.  VERNON  AVE 
1050  BAYHILL  DR  , 


1350  HUNTINGTON  AVE 

26  EL  CAMINO  REAL  

1562  EL  CAMINO  REAL  . 


REDONDO  BEACH.  CA  90277- 


REDWAY.  CA  9556»-  

REDWOOD  CITY,  CA  9406a- 


RESEDA,  CA  91335- 

RICHMOND.  CA  94806- 

RIDGECREST.  CA  93555-  

RIDGECREST.  CA  93555-  

RIDGECREST.  CA  93555-  

RIVERSIDE.  CA  92507-  

RIVERSIDE.  CA  92501-  

ROCKLIN,  CA  95677- 

ROHNERT  PARK.  CA  94928- 


ROSEMEAD.  CA  91770-  

ROSEMEAD.  CA  91770-  

ROSEMEAD.  CA  91770-  

S.      SAN      FRANCISCO. 

94080-. 
SACRAMENTO.  CA  95814- 

SACRAMENTO.  CA  95815- 
SACRAMENTO.  CA  95815- 
SACRAMENTO.  CA  95814- 

SACRAMENTO.  CA  95814- 

SACRAMENTO.  CA  95833- 


CA 


SACRAMENTO. 
SACRAMENTO. 
SACRAMENTO. 
SACRAMENTO. 
SACRAMENTO, 
SACRAMENTO, 
SACRAMENTO, 


CA  95814- 
CA  95814- 
CA  95625- 
CA  95625- 
CA  95814- 
CA  95825- 
CA  95814- 


SACRAMENTO.  CA  95841-2597 
SACRAMENTO.  CA  95837-  


SACRAMENTO.  CA  95827- 
SACRAMENTO.  CA  95814- 


SACRAMENTO.  CA  95826- 
SACRAMENTO.  CA  95841- 
SACRAMENTO,  CA  95815- 

SACRAMENTO.  CA  95833- 

SACRAMENTO,  CA  95815- 
SACRAMENTO,  CA  95823- 


SACRAMENTO,  CA  95834-  

SALINAS,  CA  93905- 

SALINAS,  CA  93901- 

SALINAS,  CA  93906- 

SAN  BERNARDINO.  CA  92406- 

SAN  BERNARDINO,  CA  92408- 
SAN  BERNARDINO.  CA  92406- 
SAN  BERNARDINO.  CA  92408- 

SAN  BERNARDINO.  CA  92407- 

SAN  BERNARDINO,  CA  92411- 
SAN  BRUNO.  CA  94066-  


SAN  BRUNO.  CA  94066-  .. 
SAN  CARLOS.  CA  94070- 
SAN  CARLOS.  CA  94070- 


310-379-8481 

707-923-2555 
415-366-5794 

816-344-0324 
510-262-0700 
619-446-7910 
619-446-6543 
619-446-7951 
714-786-6969 
714-784-8000 
916-624-4500 
707-564-5466 

818-571-6942 
816-286-9801 
213-722-8800 
415-873-3500 

916-441-1341 

916-929-7900 
916-927-3492 
916-444-6880 

916-444-8000 

916-922-1120 

916-448-8100 
916-444-6464 
916-929-6600 
916-922-9833 
916-448-7224 
916-825-4247 
916-446-0100 

916-336-5800 

916-922-8071 

916-366-1266 
916-443-1234 

916-366-6408 
916-346-0900 
916-922-2020 

916-649-1300 

916-922-4700 
916-427-7925 

916-927-7117 
406-758-8850 
408-757-1020 
408-449-2474 
714-689-0090 

714-686-4827 
714-889-0133 
714-686-7571 

714-687-3001 

714-887-4258 
415-952-3333 

415-586-0770 
415-591-5771 
415-591-6655 
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P«op«rty  nam* 


COMFORT  SUTTES 

HOLIDAY  INN  SAN  CLEMENTE 

RESORT 
BEST     WESTERN     HACIENDA 

HOTEL  OLD  TOWN. 
BEST  WESTERN  INN  MiRAMAR 
BEST  WESTERN  SEVEN  SEAS 
BUDGET  MOTEL  ALVARADO  _ 
CARMEL  HIGHLAND 

DOUBLETREE  GOLF  «  TEN- 
NIS RESORT. 
CLA«ONS       HOTEL       SAINT 

JAME& 
CLARKE'S  FLAMir;GO  LODGE  . 
COMFORT  INN  MISSION  BAY 
COMFORT    INN    OLD    TOWN 

SAN  DIEGO  AJRPORT. 
COMFORT    SUITES    MTSSION 

VALLEY. 
CORINTHIAN  SUITES  HOTEL 
COURTYARD     BY     MARRIOTT 

MIRA  MESA  LA  JOLLA. 
DANA  INN  AND  MARINA 

DAYS  INN  DOWNTOWN  . 

DAYS  INN  HOTEL  CIRCLE  -'.„ 
DAYS      INN      MISSION      BAY 

IMAGE  INN. 
DOUBLETREE  CLUB  HOTEL 
DOUBLETREE     CLUB     HOTEL 

RANCHO  BERNARDO 
DOUBLETREE  HOTEL  AT  HOR- 
TON  PLAZA. 

E  2  8  MOTELS  INC 

E  Z  8  MOTELS  INC 

E  Z  8  MOTELS  INC L 

E  Z  8  MOTELS  INC Z 

E  Z  8  MOTELS  INC 

ECONO  LODGE 

ECONO  LODGE .I!Z  " 

EMBASSY  SUITES  HOtIl 
EMBASSY  SUITES  SAN  DIEGO 

BAY. 
HAMPTON    INN    SAN    DIEGO 

KEARNY  MESA. 
HOLIDAY  INN  EXPRESS 
HOLIDAY  INN  HARBOR  VIEW 
HOLIDAY    INN    MISSK3N   VAL- 

LEY  HOTEL  CIRCLE. 
HOLIDAY    INN    MONTGOMERY 

FIELD. 
HOLIDAY  INN  NORTH 

MIRAMAR  SAN  DIEGO. 
HOLIDAY  IMN  ON  THE  BAY  . 
HOLIDAY         INN         RANCHO 

BERNARDO. 
HOWARD  JOHNSON  LODGE  „ 
HUMPHRErS  HALF  MOON  INN 
HYATT  ISLANDIA  HOTEL    . 
HYATT  REGENCY  LA  JOLLA 

KINGS  INN  

KONA  KAI  RESORT  .S"Z 

LA  OUINTA  MOTOR  INN  #3«57 
LAFAYETTE  HOTEL  .„ 
LEXINGTON       HOTEL 

SUITES. 
PACIFIC  SHORES  INN 
PACIFM:  TERRACE  INN  . 
PAN     PAOFIC     HOTEL 

DIEGO. 
QUALITY  INN  STADIUM 
QUAUTY  SUITES  SAN 
NORTH 


POBox/RtNo. 


AND 


SAN 


DIEGO 


PO  BOX  8175 


StoMladdrMS 


3701  a  EL  CAMINO  REAL  . 

111S.AVE.  DEESTRELLA 

4041  HARNEY  ST 


9310  KEARNY  MESA  RO 

411  HOTa  CWCLE  S 

4380  ALVARADO  CANYON  RO . 
14465  PENASOUTTOS  OR 


City/Stata/Zlp 


SAN  CLEMENTE,  CA  92672- 
SAN  CLEMENTE.  CA  92672- 

SAN  DIEGO.  CA  92110- 

SAN  DIEGO.  CA  92126-  _._ 
SAN  DIEGO.  CA  9210ft-  ...  _ 
SAN  DIEGO.  CA  9210(V-  ... 
SAN  DIEGO.  CA  9212^  ..... 


Talephona 


830  SO(TH  AVE 

1766  UNION  ST 

3747  MIDWAY  DR 

1965  SAN  DIEGO  AVE 


631  CAMmO  DEL  RK).  S 


1840  FOURTH  AVE  ... 
9650  SCRANTON  RO 


SAN  DIEGO.  CA  92101- 


SAN  DIEGO.  CA  92101- 

SAN  DIEGO.  CA  92110- 

SAN  DIEGO.  CA  92110- 


1710  W.  MISSION  BAY  DR  _._ 

1449  9TH  AVE  _ 

543  HOTEL  OR.  S  „ 

2525  CLAIRMONT  BLVD  

11915  EL  CAMINO  REAL 
11611  BERNARDO  PLAZA  icT  . 

910  BROADWAY  CIR 


SAN  DIEGO.  CA  92108- 


SAN  DIEGO.  CA  92101- 
SAN  DIEGO.  CA  92121- 


SAN  DIEGO,  CA  9210O-  „. 
SAN  DIEGO.  CA  92101-  .... 
SAN  DIEGO.  CA  92106- 
SAN  DIEGO.  CA  92117- . 


1010  OLHER  RO 

3333  CHANNEL  WAY 

4747  PAaFIC  MWV 

3325  MIDWAY  DR "" 

2484  HOTEL  ORCLE  PL  >.„ 
3880  GREENWOOD  .. . 
3880  GREENWOOD  ST  __".*" 
4650  LA  JOLLA  VILLAGE  DR 
601  PACIFC  HWY 

6434  KEARNY  MESA  RO . 


SAN  DIEGO.  CA  92130-  .. 
SAN  DIEGO.  CA  92128-  .. 


714-361-6600 
714-361-3000 

619-29d-<4707 

619-678-6600 
619-291-1300 
619-280-1862 
619-672-6100 


619-234-0155 

619-234-67E7 
619-225-1295 
619-543-1130 

619-294-3444 

619-236-1600 
619-656-9600 

800-445-3339 
619-239-«113 
800-227-4743 
619-275-6700 

619-481-5900 
619-486-9250 


3950  JUPITER  ST 

1617  FIRST  AVE  

505  HOTEL  ORCLE  S 


8110  AERO  DR 


9335  KEARNY  MESA  RO  .. 

1355  N.  HARBOR  DR 
17065  W.  BERNARDO  DR 


SAN  DIEGO,  CA  92101- 619-239-2200 

SAN  DIEGO.  CA  92154- 

SAN  DIEGO.  CA  921 10-. „... 
SAN  DIEGO.  CA  92110-  . 
SANDIEGO,  CA92110-.... 
SAN  DIEGO.  CA  92106-  .... 
SANDIEGO,  CA  921 10-... 
SAN  DIEGO.  CA  92110-  .... 
SAN  DIEGO.  CA  92122-  ... 
SAN  DIEGO.  CA  92101-  ..._ 


619-575-8806 
619-223-9500 
619-294-2512 
619-224-3166 
619-291-8252 
619-643-9944 
619-643-9044 
619-«5»-0400 
619-239-2400 

619-292-1482 

619-226-8000 
619-239-6171 
619-291-6720 

619-277-8888 
SAN  DIEGO.  CA  92126- 619-695-2300 


SANDIEGO.  CA  9211 1- 

SAN  DIEGO.  CA  92110- , 
SAN  DIEGO.  CA  92101-  , 
SAN  DIEGO.  CA  9210O-  . 

SAN  DIEGO,  CA  92123-  . 


4545  WARING  RD  .„„. 
2303  SHELTER  ISLAND  OR 

1441  OUMRA  RD „ 

3777  LA  JOLLA  VILLAGE  DR 
1333  HOTEL  CIRCLE  S  ... 
1551  SHELTER  ISLAND  DR  . 

10185  PASEO  MONTRIL 

2223  EL  CAJON  BLVD 

3888  GREENWOOD  ST  . 


SAN  DIEGO.  CA  92101- 
SAN  DIEGO.  CA  92127-  , 


SAN  DIEGO. 
SAN  DIEGO, 
SAN  DIEGO, 
SAN  DIEGO, 
SAN  DIEGO. 
SAN  DIEGO, 
SANDIEGO, 
SAN  DIEGO, 
SAN  DIEGO, 


CA  92120- 

CA  92106- 

CA  921 00-7888 

CA  92122- 

CA  92108- 

CA  92106-  

CA  92120- 

CA  92104- 

CA  92110- 


4802  MISSION  BLVD 

610  DIAMOND  ST 

400  W.  BROADWAY 


5343  ADOBE  FALLS  RO 
0880  MIRA  MESA  BLVD 


SANDIEGO.  CA 921 09- 
SAN  DIEGO,  CA  9210O- 
SAN  DIEGO,  CA  92101-  . 

SAN  DIEGO,  CA  92120-  . 
SAN  DIEGO.  CA  92131-  . 


619-232-2861 
619-485-6530 

619-286-7000 
619-224-3411 
619-224-1234 
619-552-1234 
619-297-2231 
619-222-1191 
619-484-8800 
619-296-2101 
619-299-6633 

619-483-6300 
619-581-3500 
619-239-4500 

619-297-1911 
619-630-2000 
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Property  name 


RADISSON     HOTEL     HARBOR 

VIEW. 
RADISSON  HOTEL  SAN  DIEGO 
RADISSON  SUITE  HOTEL  RAN- 

CHO  BERNARDO. 

RAMADA  HOTEL  BAY  VIEW  

RAMADA  INN  HOTEL  CIRCLE  .. 
RAMADA  LIMITED  SUITES 


RAMADA  SAN  DIEGO 

RANCHO  BERNARDO 

TRAVELODGE. 

RED  LION  HOTEL  SAN  DIEGO  . 

RESIDENCE  INN  BY  MARIOTT 
SAN  DIEGO. 

RESIDENCE  INN  BY  MAR- 
RIOTT SAN  DIEGO  NORTH. 

SAN  DIEGO  HILTON  BEACH 
AND  TENNIS  RESORT. 

SAN  DIEGO  MARRIOTT  HOTEL 
AND  MARINA. 

SAN  DIEGO  MARRIOTT  MIS- 
SION VALLEY. 

SAN  DIEGO  MARRIOTT 
SUITES  DOWNTOWN. 

SAN  DIEGO  MISSION  VALLEY 
HILTON. 

SAN  DIEGO  PRINCESS  RE- 
SORT. 

SEACOAST  SUITES 

SHERATON  HARBOR  ISLAND 
HOTEL. 

THE  HORTON  GRAND  HOTEL  . 

THE  WESTGATE  HOTEL 

TRAVELODGE  HOTEL 

TRAVELODGE  SPORTS  ARENA 

U.S.  GRANT  HOTEL 

U.S.  SUITES  IN  DEL  MAR  

U.S.  SUITES  IN  RANCHO 
BERNARDO. 

U.S.  SUITES  IN  SAN  DIEGO  

WYNDHAM  NORTH  SAN 
DIEGO. 

COMFORT  SUITES  HOTEL  

ADELAIDE  INN  

ANA  HOTEL  SAN  FRANCISCO  . 

BEST  WESTERN  FLAMINGO  .... 

BEST  WESTERN  MIYAKO  INN  . 

BROADWAY  MANOR  MOTEL  ... 

CASTLE  INN  MOTEL 

CHELSEA  MOTOR  INN  

COMFORT  INN  

COVENTRY  MOTOR  INN 

COW  HOaOW  MOTOR  INN 
AND  SUITES. 

DELBEX  HOTEL  

DEVILLE  MOTEL  

EXECUTIVE  SUITES  CITY 
HEIGHTS. 

EXECUTIVE  SUITES  POST 
STREET  TOWERS. 

EXECUTIVE  SUITES  ST. 
FRANCIS  PLACE. 

FAIRMONT  HOTEL  SAN  FRAN- 
CISCO 

FRIENDSHIP  INN  CIVIC  CEN- 
TER. 

GRAND  HYATT  SAN  FRAN- 
CISCO ON  UNION  SQUARE. 

GRANT  PLAZA  HOTEL  

HOLIDAY  INN  FISHERMAN'S 
WHARF. 


PO  Box/Rt  No. 


Street  address 


1646  FRONT  ST 


1433  CAMINO  DEL  RIO  S 
11520  W.  BERNARDO  CT 


660  K  ST 

2151  HOTEL  CIR.  S  

12979  RANCHO  PENASQUITOS 
BLVD. 

5550  KEARNY  MESA  RD 

16929  W.  BERNARDO  DR 


7450  HAZARD  CTR.  DR  ., 
5400  KEARNY  MESA  RD  , 


11002  RANCHO  CARMEL  DR  ... 


1775  E.  MISSION  BAY  DR 


333  W.  HARBOR  DR 


8757  TWO  SAN  DIEGO  DR 


701  A  ST 


901  CAMINO  DEL  RIO  S 
1404  W.  VACATION  RD  ., 


4760  MISSION  BLVD  

1380  HARBOR  ISLAND  DR 


311  ISLAND  AVE 

1055  SECOND  AVE  

1960  HARBOR  ISLAND  

3737  SPORTS  ARENA  BLVD 

326  BROADWAY  

12582  CARMEL  CREEK  

11880  CAMINITO  RONALDO 


7110  SHORELINE  DR 
5975  LUSK  BLVD  


501  W.  BONITA  AVE  ., 
5  ISACXDRA  DUNCAN 

50  THIRD  ST  

114  SEVENTH  ST  

1800  SUTTER  ST 

2201  VAN  NESS  AVE 

1565  BROADWAY  

2095  LOMBARD  ST  ... 

240  7THST  

1901  LOMBARD  ST  ... 
2190  LOMBARD  ST  ... 


2126  MISSION  ST  .. 
2599  LOMBARD  ST 
840  POST  ST  


737  POST  ST  

ONE  ST.  FRANCIS  PL 

950  MASON  ST  

860  EDDY  ST  

345  STOCKTON  ST  .... 


465  GRANT  AVE  

1300  COLUMBUS  AVE 


City/Stata/Zip 


SAN  DIEGO.  CA  92101- 


SAN  DIEGO,  CA  92706- 

SAN  DIEGO.  CA  92127-1602 


SANDIEGO.  CA  92101- 
SAN  DIEGO.  CA  921 06- 
SAN  DIEGO.  CA  92129- 


SAN  DIEGO,  CA  921 11- 
SAN  DIEGO.  CA  92127- 

SAN  DIEGO.  CA  92108- 
SAN  DIEGO.  CA  921 11- 

SAN  DIEGO.  CA  92128- 
SAN  DIEGO.  CA  92109- 


SAN  DIEGO.  CA  92101-7709 
SAN  DIEGO.  CA  92108-9607 
SAN  DIEGO.  CA  92101- 


SAN  DIEGO.  CA  92108- 

SAN  DIEGO.  CA  92109- 

SAN  DIEGO.  CA  92109- 
SAN  DIEGO.  CA  92101- 


SAN  DIEGO. 
SAN  DIEGO. 
SAN  DIEGO. 
SAN  DIEGO, 
SAN  DIEGO. 
SAN  DIEGO. 
SAN  DIEGO. 


CA  92101- 
CA  92101- 
CA  92101- 
CA92110- 
CA  92101- 
CA92130- 
CA  92128- 


SAN  DIEGO.  CA  92122- 
SAN  DIEGO.  CA  92121- 


SAN  DIMAS.  CA  91773- 

SAN  FRANCISCO,  CA  94102- 
SAN  FRANCISCO.  CA  94103- 
SAN  FRANCISCO.  CA  94103- 
SAN  FRANCISCO.  CA  94115- 
SAN  FRANCISCO.  CA  94109- 
SAN  FRANCISCO.  CA  94109- 
SAN  FRANCISCO.  CA  94123- 
SAN  FRANCISCO.  CA  94103- 
SAN  FRANCISCO.  CA  94123- 
SAN  FRANCISCO.  CA  94123- 


SAN  FRANCISCO, 
SAN  FRANCISCO. 
SAN  FRANCISCO. 

SAN  FRANCISCO, 

SAN  FRANCISCO. 

SAN  FRANCISCO, 

SAN  FRANCISCO. 

SAN  FRANCISCO, 

SAN  FRANCISCO. 
SAN  FRANCISCO. 


CA94110- 
CA  94123- 
CA  94133- 

CA  94133- 

CA  94133- 

CA9410e- 

CA  94109- 

CA94108- 

CA94108- 
CA94133- 


Teiephone 


619-239-6800 

619-260-0111 
619-451-6600 

619-696-0234 
800-532-4241 
619-484-3300 

619-278-0600 
619-487-0445 

619-297-5466 
619-278-2100 

619-673-1900 

619-276-4010 

619-234-1500 

619-692-3800 

619-696-9800 

619-543-9000 

619-274-4630 

619^483-6780 
619-692-2215 

619-544-1886 
619-238-1618 
619-291-6700 
619-226-3711 
619-232-3121 
619-554-0300 
619-554-0300 

619-554-0300 
619-658-1818 

909-592-0500 
415-441-2261 
415-974-6400 
415-621-0701 
415-921-4000 
415-776-7900 
415-441-1155 
415-563-5600 
415-861-6469 
415-567-1200 
415-921-5800 

415-626-9406 
415-346-4664 
415-567-5151 

415-567-5151 

415-567-5151 

415-772-5217 

415-474-4374 

415-398-1234 

415-434-3883 

415-771-9000 
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Property  name 


HOtrOAY  INN  UNION  SQUARE 

HOTEL  DfVA  .„ „. 

HOTEL  GRIFFON  

HOTEL     NIKKO     SAN     FRAN- 
CISCO. 

HOTEL  THfTON  

HOTEL  VTNTAGE  COURT "" 

HYATT       AT,      RSHERMAN^ 

WHARF. 
HYATT  REGENCY  SAN  FRAN- 
CISCO, 
ir^  AT  THE  OPERA  .. 
m     SHERATON     SHERATON 
PALACE  HOTEL. 

LAYNE  HOTEL 

LOMBARD  PLAZA  HOTEL  "..."" 
METRO  PACIFIC  SUiTES 
METRO  PACIFIC  SUiTES 
MIYAKO  HOTEL  ... 

MONTICELLO  INN 

MOSSER    VICTORIAN    HOTEL 
OF  ARTS  AND  MUSIC  INC. 

MOTEL  CAPRI  

NOB  HILL  MOTEL  

PAN     PACIFIC     HOTEL     SAN 

FRANCISCO. 
FARC  FIFTY  FIVE  HOTEL 
PARK  HYATT  SAN  FRANCISO) 
PRESIDIO  TRAVELODGE 
QUALITY    HOTEL    AND    CON- 
FERENCE CENTER. 
PAMADA  HOTEL  RSHERMAN-S 

WHARF. 
REDWOOD  INN  MOTEL 
RITZ    CARLTON    HOTEL    SAN 

FRANCISCO. 
ROBERTS     AT     THE     BEACH 
MOTEL. 

ROYAL  MOTEL 

SAN      FRANCISCO      AIRPORT 

HILTON  HOTEL. 
SAN    FRANCISCO    HILT  ON    « 

TOWERS. 
SAN    FRANCISCO    MARRIOTT 

RSHERMANS  WHARF 
SAN    FRANCISCO    MARRIOTT 

►.^DSCONE  CENTER 
SANDS   MOTEL  OR  SUPER  8 
MOTEL. 

SAVOY  HOTEL  

SHERATON   AT   FISHERMAVS 

WHARF 
STANYAN  PARK  HOTEL 
STOUFFER  STANFORD 

COURT  HOTEL. 
THE  CHANCELLOR  HOTEL 
THE  HARBOR  COURT  HOTEL 
THE  PRESCOTT  HOTEL 
COMFORT  INN  .. .. 
COURTYARD     BV     MA.RRioTT 
SAN  JOSE  AIRPORT. 

E  2  8  MOTELS  INC  

E  Z  8  MOTELS  INC  

EXECUTIVE  INN 

EXECUTIVE  ISN 

FAIRMONT  HOTEL 
HOMEWOOD       SUITES       SAN 
JOSE. 

HOTEL  SAiNTE  CLAIRE  _. 

HYATT  SAN  JOSE  .  . 

PARKVIEW  MOTEL  .... 

RED  LION  HOTEL  SAN  JOSE 


POBOK/RtNo. 


8355 


Street  address 


480  SUTTER  ST  .... 

440  GEARY  ST 

t55  STUART  ST  „> 
222  MASON  ST  „.... 


342  GRANT  AVE 
650  BUSH  ST  _.„ 
555  N.  POINT  ST 

5  EMBARCADERO  CENTER 


333  FULTON  ST 

2  NEW  MONTGOMERY  ST 


aty/Sta!a/Zlp 


545  JONES  ST  

2028  LOMBARD  ST 
737  POST  ST  __, 

840  POST  ST  „ 

1625  POST  ST  _.._, 

127  ELLIS  ST  

54  FOURTH  ST  .._., 


2015  GREENWICH  ST 

1630  PACIFIC  AVE  

500  POST  ST 


55  CYRIL  MAGNIN 

333  BATTERY  ST 

2755  LOMBARD  ST  

not  VAN  NESS  AVE  ._ 


580  BAY  ST 


1530  LOMBARD  ST 
600  STOCKTON  ST 

2828  SLOAT  BLVD  ... 


2555  LOMBARD  ST  .. 
SAN    FRANCISCO    INTL.    AIR- 
PORT. 
333  OFARRELL  ST  ... 


1250  COLUt/BUS  AVE  _.. 

55  FOURTH  ST  

2440  LOMBARD  ST  


580  GEARY  ST  ... 
2500  MASON  ST 


750  STANYAN  ST  .... 
905  CALIFORNIA  ST 


433  POWELL  ST  ._ 

1S5STEURATST 

545  POST  ST  „ 

1215  S.  RRST  ST  „.„„  . 
1727  TECHfvOLOGY  DR 


2050  N.  RRST  ST  ... 

1550  N.  FIRST  ST 

3930  MONTEREY  RO 
16505  CONDIT  RD  _.. 

170  S.  MARKET  ST 

10  W.  TRIMBLE  RO 


302  S.  MARKET  ST 

1740  N.  RRST  ST 

1140  S.  SECOND  ST  _... 
2050  GATEWAY  PL  


SAN  FRANCISCO.  CA  94108- 
SAN  FRANCISCO.  CA  84102- 
SAN  FRANCISCO.  CA  94105- 
SAN  FRANaSCO.  CA  84102- 
SAN  FRANCISCO.  CA  9410a- 
SAN  FRANCISCO.  CA  94108- 
SAN  FRANCISCO.  CA  94133- 

SAN  FRANCISCO.  CA  941t1- 
SAN  FRAWISCO.  CA  94102-  , 
SAN  FRANCISCO.  CA  94105-  . 


Tetephone 


SAN  FRANCISCO, 
SAN  FRANCISCO, 
SAN  FRANCISCO. 
SAN  FRANCISCO. 
SAN  FRANCISCO. 
SAN  FRA^«;lSCO, 
SAN  FRANCISCO. 


CA  94102- 
CA  94123- 
CA  94109- 
CA  9410&- 
CA  94115- 
CA  94102- 
CA  94103-  . 


SAN  FRANCISCO.  CA  94123- 
SAN  FRANCISCO.  CA  9410»-  _ 
SAN  FRANCISCO.  CA  94102-  .. 

SAN  FRANCISCO.  CA  94102- 
SAN  FRANCISCO,  CA  94111- 
SAN  FRANCISCO,  CA  94123- 
SAN  FRANCISCO.  CA  9410*-  .. 

SAN  FRANCISCO.  CA  94133- 
1706. 
SAN  FRANCISCO,  CA  94123- 
SAN  FRANCISCO,  CA  94108-  _ 

SAN  FRANCISCO,  CA  94116-  .. 

SAN  FRANQSCO.  CA  94123- 
SAN   FRANCISCO.   CA  941 2fr- 

0355. 
SAN  FRANCISCO,  CA  94102-  .. 

SAN  FRANCISCO.  CA  941 3»-  .. 

SAN  FRANCISCO.  CA  94103-  .. 

SAN  FRANCISCO.  CA  54123-  _ 

SAN  FRANCISCO.  CA  94102- 
SAN  FRANCISCO,  CA  94133-  .. 

SAN  FRANCISCO,  CA  94117- 
SAN  FRANCISCO,  CA  94108- 
SAN  FRANCISCO,  CA  94102- 
SAN  FRANCISCO.  CA  94105- 
SAN  FRANCISCO,  CA  94t02- 
SAN  JOSE,  CA95112- 
SANJOSE,  CA95110- .. .     _ 


415-398-8800 
415-685-0206 
415-496-2100 
415-394-1111 

415-384-0500 
415-392-4666 
415-563-1234 

415-788-1234 

415-863-8400 
415-362-8600 

416-441-«317 
415-921-2444 
415-928-7600 
415-828-7600 
415-922-3200 
415-3E2-a800 
415-086-4400 

415-346-4667 
415-775-8160 
415-771-8600 

415-382-8000 
415-286-2909 
415-931-8581 
415-778-8900 

415-885-4700 

415-776-3800 
415-296-7465 

415-564-2610 

415-921-3105 
415-58&-0770 

415-771-1400 

415-775-7555 

415-696-1600 

415-622-C244 

41&-ai-2700 
415-362-5500 


SAN  JOSE.  CA  95131- 

SAN  JOSE.  CA  95112- 

SAN  JOSE.  CA  95111-  ... 

SAN  JOSE,  CA  95037- 

SAN  JOSE.  CA  951 13-2394 
SAN  JOSE,  CA  95131-  ..  __ 


SANJOSE.  CA95113- 
SANJOSE,  CA95112- 
SANJOSE.  CA95112- 
SANJOSE.  CA95110- 


415-751-1000 
415-989-3500 

415-362-2004 
415-682-1300 
4t5-563-0303 
4C8-280-53C0 
4C8-441-C111 

4C3-436-C6S'3 
400-453-1630 
4Cft-281-8700 
40fr-77a-0404 
408-098-1900 
408-428-9000 

408-295-2000 
408-993-1234 
408-297-8455 
408-453-4000 
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Preperty  name 


SAN  JOSE  AREA  DOWNTOWN 

TRAVELOOQE. 
SAN  JOSE  HILTON  AND  TOW- 
ERS 

SANDS  MOTEL  ..._ „ 

SUMMERRELD  SUITES  HOTEL 
THE    HENSLEY    HOUSE    BED 
AND  BREAKFAST  INN. 

THE  PRESIDENT  INN  

SAN  LEANDRO  MARINA  INN  .... 

LA  CUESTA  MOTOR  INN  

QUALITY  SUITES  

SANDS  MOTEL 

S^  MARCOS  TRAVELODGE  .. 
BEST  WESTERN  SAN  MATEO  . 

HOLIDAY  INN  

HOLIDAY  INN  EXPRESS  

HOWARD  JOHNSON  LODGE  .... 
RESIDENCE  INN  SAN  MATEO  .. 

VILLA  QUALITY  HOTEL 

BEST  WESTERN  SAN  PEDRO 

GRAND  HOTEL. 
DOUBLETREE  HOTEL  AND  MA- 
RINA. 

SEAROCK  MOTEL  

SHERATON      LOS     ANGELES 

HARBOR  HOTEL 
EMBASSY    SUITES    HOTEL    A 
CONFERENCE  CENTER. 

FRIENDSHIP  VILLA  INN  

RESIDENCE     INN     BY     MAR- 
RIOTT. 
SAN        RAMON        MARRIOTT 
HOTEL  AT  BISHOP  RANCH. 

AMERICANA  INN  &  SUITES  . 

ECONOMY  MOTELS  OF  AMER- 
ICA. 
COMFORT       SUITES       JOHN 

WAYNE  AIRPORT. 
COURTYARD    BY     MARRIOTT 
SOLTTH  COAST  METRO. 

DAYS  INN  „.... 

DOUBLETREE  CLUB  HOTEL 
ORANGE  COUNTY  AIRPORT. 
HOWARD  JOHNSON  LODGE  .>. 
HOWARD  JOHNSON  LODGE  .... 
QUALITY      SUITES      ORANGE 

COUNTY  AIRPORT. 
RADISSON       SUITE       HOTEL 

SANTA  ANA. 
RAMADA      GRANT      AVENUE 

HOTEL 
FESS    PARKERS    RED    UON 

RESORT 
QUALITY  SUfTES  SANTA  BAR- 
BARA. 
SANTA      BARBARA       BEACH 
TRAVELODGE. 

SANTA  BARBARA  INN  ...._ 

SHERATON  SANTA  BARBARA 
HOTEL  &  SPA. 

SIMPSON  HOUSE  INN 

DAYS  INN  SANTA  CLARA 

E  Z  8  MOTELS  INC  

EMBASSY  SUITES  HOTEL 

HOWARD  JOHNSON  LODGE  .... 
QUALITY      SUITES      SILKXW 
VALLEY. 

SANTA  CLARA  MARRIOTT  . 

SANTA  CLARA  TRAVELODGE  .. 
THE   WESTIN   HOTEL   SANTA 
CLARA. 


POBox/RtNo. 


>••••••••«*••«••••, 


SlTMtaddrMS 


1041  THE  ALAMEDA 

300  ALAMEDA  BLVO 

1787  MONTERY  RO 
1602  CRANE  CT  .... 
456  N.  THIRD  ST  .«, 


3200  MONTEREY  RD  .„ , 

68  SAN  LEANDRO  MARINA  .. 

2074  MONTEREY  ST „ 

1631  MONTEREY  ST „.., 

1930  MONTEREY  ST 

517  SAN  MARCOS  BLVD  

2940  S.  NORFOLK  ST  ...„ 

330  N.  BAYSHORE  BLVD 

350  BAYSHORE  BLVD  

2210  S.  EL  CAMINO  REAL 

2000  WINDWARD  WAY  

4000  S.  EL  CAMINO  REAL 

Ill  S.GAFFETST 


2800  VIA  CABRILLO  MARINA 


354  W.  9TH  ST  .„ „ 

601  S.  PALOS  VERDES  ST 


101  MCINNIS  PKWY 

1600  UNCOLN  AVE  . 
1071  MARKET  PL  .... 


2600  BISHOP  DR 


815  W.  SAN  YSIDRO  BLVD  , 
230  VIA  DE  SAN  YSIDRO  .... 


2620  HOTEL  TERRACE  DR 
3002  S.  HARBOR  BLVD  


1600  E.  RRST  ST  

7  HUTTON  CENTRE  DR 


939  E.  17TH  ST 

2700  HOTEL  TERRACE  DR 

2701  HOTEL  TERRACE  DR 

2720  HOTEL  TERRACE  DR 

2726  S.  GRAND  AVE  

633  E  CABRILLO  BLVD 


5490  HOLLISTER  AVE  ._ 
22  CASTILLO 


901  CABRILLO  BLVD 

1111  ECABRiaOBLVD 


121  E.  ARRELLAGA  ST 

4200  GREAT  AMERICA  PKWY 

3550  EL  CAMINO  REAL  

2885  LAKESIDE  DR  

5405  STEVENS  CREEK  BLVD  . 
3100  LAKESIDE  DR 


2700  MISSION  COLLEGE  BLVD 

3477  EL  CAMINO  REAL  ....„ 

5101  GREAT  AMERICA  PKWY  . 


City/Stata/ZIp 


SAN  JOSE,  CA  95126-  .... 

SAN  JOSE.  CA  951 10-... 

SAN  JOSE,  CA  95112-..., 
SAN  JOSE.  CA  95112- _ 
SAN  JOSE,  CA  951 12-... 


SAN  JOSE.  CA  95111- 

SAN  LEANDRO,  CA  94577-  ... 
SAN  LUIS  OBISPO,  CA  93401- 
SAN  LUIS  OBISPO.  CA  93401- 
SAN  LUIS  OBISPO.  CA  93401- 
SAN  MARCOS.  CA  92069-  .... 

SAN  MATEO,  CA  944<»-  

SAN  MATEO,  CA  94401-  

SAN  MATEO.  CA  94401-  

SAN  MATEO.  CA  94403-  

SAN  MATEO.  CA  94404-  

SAN  MATEO,  CA  94403- 

SAN  PEDRO.  CA  90731-  


Talophone 


SAN  PEDRO.  CA  90731-  


SAN  PEDRO.  CA  90731- 
SAN  PEDRO,  CA  90731- 


SAN  RAFAEL  CA  94903- 


SAN  RAFAEL.  CA  94901-  .„„.. 
SAN  RAMON.  CA  94583- 


SAN  RAMON,  CA  »458»- 

SAN  YSIDRO,  CA  921 73- 
SAN  YSIDRO.  CA  92173- 


SANTA  ANA.  CA  92705-  .... 
SANTA  ANA,  CA  92704-  ... 


SANTA  ANA,  CA  92701-  ... 
SANTA  ANA,  CA  92707-  . 


SANTA  ANA,  CA  92701-  .. 
SANTA  ANA,  CA  92705-  .. 
SANTA  ANA,  CA  92705-  . 


SANTA  ANA.  CA  92705-  

SANTA  AN^  CA  92705-  

SANTA  BARBARA,  CA  93103- 

SANTA  BARBARA,  CA  93117-  , 

SANTA  BARBARA.  CA  93101-  . 

SANTA  BARBARA,  CA  93103-  . 
SANTA  BARBARA,  CA  93103-  . 

SANTA  BARBARA.  CA  93101-  . 

SANTA  CLARA,  CA  95054- 

SANTA  CLARA,  CA  95051- 

SANTA  CLARA,  CA  95054- 

SANTA  CLARA.  CA  95051- 

SANTA  CLARA,  CA  95054- 


SANTA  CLARA,  CA  95054- 
SANTA  CLARA.  CA  95051- 
SANTA  CLARA,  CA  95054- 


406-285-0159 
406-287-2100 

406-283-6025 
406-436-1600 
408-298-3537 

406-972-2200 
510-685-1311 
805-543-2777 

805-541-5001 
805-644-0500 
619-471-2800 
415-344-3300 
415-344-3219 
415-344-6376 
415-341-9231 
415-574-4700 
415-341-0966 
310-514-1414 

310-514-3344 

310-548-4616 
310-619-8200 

41S-488-9222 

415-456-4975 
510-277-8292 

510-667-8200 

61&-42fr-€521 
619-428-6191 

714-966-6200 

714-545-1001 

714-835-3051 
714-751-2400 

714-656-3700 
714-432-6888 
714-857-8200 

714-556-3838 

714-866-1955 

805-564-4333 

805-683-6722 

80&-865-e527 

805-966-2285 
805-963-0744 

805-963-7067 
406-960-1525 
406-246-3119 
408-496-6400 
408-257-6600 
406-746-8800 

406-886-1500 
408-984-3364 
408-966-0700 
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Property  naiTw 


THE  WOOOCREST  HOTEL  

CASA  BLANCA  MOTEL 

MISSION  INN  MOTEL  

MOTEL  CONTINENTAL 

PAOnC  INN  

BEST  WESTERN  BIG  AMERICA 

RAMADA  SUITES  

SANTA   MARIA   AIRPORT   HIL- 
TON HOTEL. 

SANTA  MARIA  INN 

GUEST      QUARTERS      SUITE 
HOTEL 

HOLIDAY      INN      BAY      VIEW 
PLAZA. 

HOLIDAY  INN  SANTA  MONICA 
BEACH  AREA. 

LOEWS        SANTA        MONICA 
BEACH  HOTEL 

MIRAMAR  SHERATON  HOTEL  . 

OCEAN  PARK  INN  

RADISSON  HUNTLEY  HOTEL  ... 

RESTHAVEN  MOTEL  

SANTA      MONICA      GATEWAY 
HOTEL 

STARDUST  MOTOR  HOTEL  

HOLIDAY     INN     MISSION     DE 
ORO. 

LA  FONTAINE  INN  

DAYS  INN   

DOUBLERTREE  HOTEL  

FLAMINGO     RESORT     HOTEL 
FITNESS  CENTER. 

RADISSON  INN  SEAL  BEACH  .. 

SELMA  SUPER  8  MOTEL  

SHAVER  LAKE  LODGE 

CLIFFS  AT  SHEa  BEACH  

CARRIAGE  INN  

RADISSON    VALLEY    CENTER 
HOTEL. 

CLARION  HOTEL  SIMI  VALLEY 

RADISSON   HOTEL   SIMI   VAL- 
LEY. 

SIMI  VALLEY  TRAVELODGE 

RAMADA  INN  SOLANA  BEACH 

BEST  WESTERN  VALLEY  HAR- 
VEST INN. 

DANISH  COUNTRY  INN 

SOLVANG  ROYAL  SCANDINA- 
VIAN INN. 

VIKING  MOTEL 

EL  DORADO  HOTEL 

TROJAN  HORSE  IhW 

BEST      WESTERN      SONORA 
OAKS. 

SONORA     ALADDIN     MOTOR 
INN. 

SONORA  GOLD  LODGE 

SONORA  INN 

VALU  INN  ™ 

VILLA  MOTEL  

CASINO  AREA  TRAVELODGE  .. 


POBox/RtNo. 


EMBASSY     SUITES 

LAKETAHOE. 
HOUDAY  LODGE  


RESORT 


INN  BY  THE  LAKE 

SOUTH  TAHOE  TRAVELODGE 
STATEUNE  TRAVELODGE  


POBOX30 


PO  BOX  6500 


PO  BOX  4007 


PO  BOX  70512 
PO  BOX  6600  .. 


StrMt  addTMS 


5415  STEVENS  CREEK  BLVD 

101  MAIN  ST  

2250  MISSK>N  ST 

414  OCEAN  ST  „ 

330  OCEAN  ST  

1725  N.  BROADWAY 

2050  N.  PREISKER  LN  

3455  SKYWAY  DR  


801  S.  BROADWAY 
1707  FOURTH  ST  .„ 

530  W.  PKX>  BLVO  , 


120  COLORADO  BLVD 
1700  OCEAN  AVE 


101  WILSHIRE  BLVD  

2452  UNCOLN  BLVD 

1111  SECOND  ST 

815  GRANT  ST 

1920  SANTA  MONICA  BLVD 


3202  WILSHIRE  BLVD 
13070  S.  HWY.  33  


28978  W.  PLAZA  DR 

175  RAILROAD  ST  

3555  ROUND  BARN  BLVD 
2777  FOURTH  ST  


600  MARINA  DR 

3142  HIGHLAND  AVE  

44185  HWY.  168  

2757  SHELL  BEACH  RD  . 
5525  SEPULVEDA  BLVD 
15433  VENTURA  BLVO  .. 


1775  MADERA  RD  

999  ENCHANTED  WAY 


2550  ERRINGER  RD 

717  S.  HWY.  101  

1155  FRONT  ST 


1455  MISSION  DR 
400ALISALRD  .... 


1506  MISSION  DR  

405  FIRST  ST.  W  

19455  SONOMA  HWY 
19551  HESS  AVE 


14260  MONO  WAY 


480  W.  STOCKTON  ST  .... 
160  S.  WASHINGTON  ST 

10352  ATLANTKJ  AVE  

8967  ATLANTIC  AVE  

4003  LAKE  TAHOE  BLVD 

4130  LAKE  TAHOE  BLVD 

4095  LAYREL  AVE 


3300  LAKE  TAHOE  BLVD 
3489  LAKE  TAHOE  BLVD 
4011  LAKE  TAHOE  BLVD 


Ctty/Stata/Zip 


SANTA  CLARA,  CA  95051- 
SANTA  CRUZ,  CA  95060-  .. 
SANTA  CRUZ.  CA  95060-  .. 
SANTA  CRUZ.  CA  95060-  .. 
SANTA  CRUZ.  CA  95060-  .. 
SANTA  MARIA,  CA  83454- 
SANTA  MARIA.  CA  93454- 
SANTA  MARIA.  CA  93455- 


SANTA  MARIA.  CA  93454-  ... 
SANTA  MONK^A.  CA  90401- 


SANTA  MONICA,  CA  90405-  .... 

SANTA  MONICA.  CA  90401-  .... 

SANTA  MONICA.  CA  90401-  .... 

SANTA  MONICA,  CA  90401-  .... 
SANTA  MONICA.  CA  90405-  .... 
SANTA  MONK^A.  CA  90403-  .... 
SANTA  MONICA.  CA  90405-  .... 
SANTA  MON^A.  CA  90404-  .... 

SANTA  MONICA,  CA  90403-  .... 
SANTA  NELLA.  CA  95322-  


SANTA  NELLA.  CA  95322- 
SANTA  ROSA.  CA  95401-  . 
SANTA  ROSA,  CA  95403-  . 
SANTA  ROSA.  CA  95403-  . 


SEAL  BEACH.  CA  90740- 

SELMA.  CA  93662- 

SHAVER  LAKE.  CA  93664-  .... 
SHELL  BEACH.  CA  93449-  .... 
SHERMAN  OAKS.  CA  91411- 
SHERMAN  OAKS.  CA  91403- 


SIMI  VALLEY.  CA  93065- 
SIMI  VALLEY.  CA  9306S-  , 


Taiaphon* 


SIMI  VALLEY.  CA  9306S- 

SOLANA  BEACH.  CA  92075- 
SOLEDAD,  CA  93960- 


SOLVANG.  CA  9346;^ 
SOLVANG.  CA  93464- 

SOLVANG.  CA  93463- 
SONOMA,  CA  95476-  .. 
SONOMA.  CA  95476-  .. 
SONORA.  CA  95370-  ., 

SONORA.  CA  95370-  .. 


SONORA.  CA  95370-  

SONORA,  CA  95370-  

SOUTH  GATE.  CA  90290-  

SOUTH  GATE.  CA  90280-  

SOUTH     LAKE     TAHOE,     CA 

96157-. 
SOUTH     LAKE     TAHOE.     CA 

961 50-. 
SOUTH     LAKE     TAHOE.     CA 

961 57-. 
SOUTH     LAKE     TAHOE,     CA 

961 50-. 
SOUTH     LAKE     TAHOE,     CA 

961 S6-. 
SOUTH     LAKE     TAHOE,     CA 

961 57-. 


408-446-«636 
406-42:^1570 
406-425-5455 
40e~42»-1221 
406-425-3772 
805-922-6200 
805-928-6000 
805-928-8000 

805-928-7777 
310-395-3332 

310-399-9344 

310-451-0676 

310-458-6700 

310-676-7777 
310-392-3966 
310-394-6454 
310-452-3977 
31O-B29-9100 

310-828-4584 
209-826-4444 

209-«26-62e2 
707-573-9000 
707-523-7555 
800-646-8300 

310^493-7501 
200-896-2800 
209-841-3538 
80S-773-5000 
818-787-2300 
818-981-5400 

805-584-«300 
805-58^-4000 

805-584-6006 
619-792-6200 
406-678-3833 

805-688-2018 
80&-6e&-8000 

805-668-1337 
707-99^-3030 
707-996-2430 
209-533-4400 

209-533-4971 

209-532-3952 
209-532-2400 
213-567-9218 
213-564-2176 
916-541-5000 

916-544-5400 

916-544-4101 

916-542-0330 

916-544-5266 

916-544-6000 
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Property  name 


TAHOE  SEASONS  RESORT  

TAHOE  VALLFY  Py»OTEL 

COMRDRT  SUITES  _ „. 

LA  QUINTA  INN  SOUTH  SAN 
FRANCISCO. 

ECONO  LODGE  OF  STOCK- 
TON. 

HOLIDAY  INN  STOCKTON  

LA  QUINTA  MOTOR  INN  #46» 

TRAVELERS  INN „ 

BEST  WESTERN  CORDELIA 
INN. 

INN  ON  SUMMER  HILL 

COMFORT  INN  SUNNYVALE  .... 

HOLIDAY  INN  SUNNYVALE  

OUALITY  INN „ 

RADISSON  HAUS  INN  

RESIDENCE  INN  BY  MAR- 
RIOTT SILKJON  VALLEY  I. 

RESIDENCE  INN  BY  MAR- 
RIOTT SILICON  VALLEY  II. 

SHERATON  INN  SUNNYVALE  .. 

SUMMERRELO  SUITES  HOTEL 

SUNDOWNER  INN  ..„„ 

SUNNYVALE  HILTON  

SUPER  8  „ , 

WOODFIN  SUITE  HOTEL  

V/YNDHAM  SUNNYVALE 

BEST  WESTERN  TRAILSIDE 
INN. 

FRIENDSHIP  INN  

LAKE  OF  THE  SKY  MOTOR  INN 

TAHOE  CITY  TRAVELODGE  

COMFORT  INN  TEMECULA 

DOUBLETREE  SUITES  HOTEL  . 

RAMADA  INN  _...„ „ 

TRAVELERS  INN 

COURTYARD    BY     MARRK3TT 

TORRANCE  BUSINESS  CTR. 
COURTYARD     BY     MARRIOTT 

TORRANCE  PLAZA  DEL  AMO. 
HOUDAY       INN      TORRANCE 

GATEWAY. 
RESIDENCE     INN     BY     MAR- 

RKDTT  TORRANCE. 
SUMMERFIELD  SUITES  HOTEL 

TORRANCE  HOLIDAY  INN  

TORRANCE  MARRIOTT  HOTEL 
TRUCKEE  SUPER  8  LODGE  ..„. 

INNS  OF  AMERICA  

BEST     WESTERN     ORCHARD 

INN. 
WILDWOOD       INN       MOTOR 

LODGE. 
»  PALMS  INN 


POBox/RtNo. 


PO  BOX  5656 


CIRCLE  C 


DISCOVERY  INN 

HOLIDAY     INN     UNION     CITY 

EAST  BAY 
SHERATON  UNIVERSAL 

HOTEL 
UNIVERSAL    CITY    HILTON    « 

TOWERS  HOTEL 

THE  RANCH  HOUSE  INN  

VALENCM    HILTON     GARDEN 


PO  BOX  758 

Po'eoxiiZZ'.'.'.'. 

...»*•»»•.••••*«>••..  ....M.. 

Street  address 


3801  SADDLE  RD  

2241  LAKE  TAHOE  BLVD  . 

121  E.  GRAND  AVE  

20  AIRPORT  BLVD  

2210  S.  MANTHEY  RD  

111  E.  MARCH  LN  

2710  W.  MARCH  LN 

2654  W.  MARCH  LN 

4373  CENTRAL  PL 

2520  LiaiE  AVE  

585  N.  MATHILDA  AVE 

1217  WILDWOOD  AVE  

1280  PERSIAN  DR 

1085  E.  EL  CAMINO  REAL 
750  LAKEWAY 


1080  STEWART  DR 


1100  N.  MATHILDA  AVE 

800  HAMLIN  CT  

504  ROSS  DR  

1250  LAKESIDE  DR  

1071  E.  EL  CAMINO  REAL 

635  E.  EL  CAMINO  REAL  

1300  CHESAPEAKE  TERRACE 
2785  MAIN  ST 


12783  SAN  FERNANDO  RD 

855  N.  LAKE  BLVD  

455  N.  LAKE  BLVD  _ „... 

27338  JEFFERSON  AVE  „ 

28345    RANCHO    CALIFORNIA 
RD. 

28880  FRONT  ST _ 

72  215VARNERRD  

1825  W.  180TH  ST 


2633  SEPULVEDA  BLVD 

18800  S.  VERMONT  AVE  .._ 

3701  TORRANCE  BLVD 


18801.  PRAIRIE  AVE  

21333  HAWTHHONE  BLVD  .... 

3635  FASHION  WAY 

11506  DEERRELDDR  

1183  N.  BLACKSTONE  ST  

5025  GOLDEN  STATE  BLVD  ., 


22860  MEADOW  DR 

73950  IIW  AVE  

8340  EL  REY  AVE  .... 


1340  N.  STATE  ST 

32063  ALVARADO  NiLES  RD  ... 

333     UNIVERSAL     TERRACE 

PKWY. 
555      UNIVERSAL      TERRACE 

PKWY. 

27413  N.  TOURNEY  RD 

27710  THE  OLD  RD 


Qty/Stata/ZIp 


SOUTH     LAKE     TAHOE.     CA 

86157-. 
SOUTH     LAKE     TAHOE,     CA 

86150-. 
SOLTTH  SAN  FRANCISCO.  CA 

84060-. 
SOUTH  SAN  FRANCISCO,  CA 

84080-. 
STOCKTON,  CA  95206-2827  .... 

STOCKTON.  CA  95207- 

STOCKTON.  CA  85218- 

STOCKTON.  CA  95207-  .._ 

SUISUN.  CA  94585-  


Telephone 


SUMMERLAND,  CA  93067- 
SUNNYVALE,  CA  94086-  .. 
SUNNYVALE,  CA  94089-  ., 
SUNNYVALE,  CA  94088-  .. 
SUNNYVALE,  CA  94087-  .. 
SUNNYVALE.  CA  94086-  .. 

SUNNYVALE,  CA  94086-  .. 


SUNNYVALE, 
SUNNYVALE, 
SUNNYVALE, 
SUNNYVALE, 
SUNNYVALE. 
SUNNYVALE. 
SUNNYVALE. 
SUSANVILLE, 


CA  94089-  

CA  9408»-  

CA  94089-1442 

CA  94086-  

CA  94087-  

CA  94087-  

CA  94089-  

CA  86130-  


SYLMAR.  CA  81342-  

TAHOE  CITY.  CA  96145- 
TAHOE  CITY.  CA  96145- 
TEMECULA,  CA  92590-  .. 
TEMECULA,  CA  92591-  .. 


TEMECULA,  CA  92590-  

THOUSAND  PALMS.  CA  82276- 
TORRANCE,  CA  90506- _. 


TORRANCE,  CA  90606- 
TORRANCE,  CA  90502- 
TORRANCE.  CA  80503-  , 


TORRANCE.  CA  8050»- 

TORRANCE.  CA  8050»- 

TORRANCE.  CA  80503- 

TRUCKEE.  CA  86161- 

TULARE.  CA  83274- 

TURLOCK.  CA  95380- 

TWAIN  HARTE,  CA  95383- 

TWENTY     NINE     PALMS.     CA 

82277-. 
TWENTY     NINE     PALMS.     CA 

82277-. 

UKIAH.  CA  95482- 

UNK)N  CITY.  CA  94587- _... 

UNIVERSAL  CITY.  CA  91606-  .. 

UNIVERSAL  CITY,  CA  91608-  .. 


VALENCIA,  CA  91366-  

VALENCIA,  CA  91355-1053 


916-641-6700 

916-541-0363 

415-689-7766 

415-683-2223 

20»-466-5741 

20»-474-3301 
209-952^7800 
209-478-4300 
707-864-2029 

l^&  vuv  '9VMI 

408-749-8000 
406-245-6330 
406-744-0660 
406-247-0600 
408-720-1000 

408-720-8893 

406-745-6000 
408-746-1515 
408-734-9900 
406-738-4888 
408-244-9000 
408-738-1700 
408-747-0999 
916-257-4123 

818-367-1223 
916-583-3305 
916-683-3766 
714-699-56S8 

714-767-5656 

714-676-8770 
618-343-1381 
310-632-1722 

310-633-0664 

310-781-9100 

310-643-4566 

310-371-6525 
310-540-0500 
310-316-3636 
916-687-8888 
209-686-0985 
209-667-2827 

209-686-2900 

619-367-3605 

619-367-7615 

707-462-8873 
510-489-2200 

818-980-1212 

818-606-2500 

805-255-0555 
805-254-8800 
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Property  nam* 


AJRTEL 


E  Z  8  MOTELS  INC  

HOLIDAY  INN  

RAMAOA  INN  VALLEJO 

REGENCY  INN  

ROYAL  BAY  INN 

VALU  \HH 

BEST       WESTERN 
PLAZA  HOTEL 

TRAVELOOGE  VAN  NUYS  

VOYAGER  MOTOR  INN  

MARINA  MOTEL  

COUNTRY  INN  AT  VENTURA  ... 

DOUBLETREE  HOTEL  

HARBORTOWN     MARINA     RE- 
SORT. 

LA  QUINTA  MOTOR  INN  

BEST  WESTERN  GREEN  TREE 
INN. 

E  Z  8  MOTELS  INC  

E  Z  B  MOTELS  INC  

ECONO  LODGE 

RADISSON  HOTEL  VISALIA 

LA  QUINTA  MOTOR  INN  #643  .. 

DOUBLETREE  HOTEL  

BEST  WESTERN  INN 

WAWONA  HOTEL  

BEST    WESTERN    WEST    CO- 
VINA  INN. 

COMFORT  INN  

HAMPTON  INN  WEST  COVINA  . 

HYATT  ON  SUNSET  

RAMADA  WEST  HOaYWOOO  . 

ST.     REGIS    REGIS    LODGES 

MOTOR  HOTEL 
ECHO  LODGE  MOTEL 

SILVErS  MOTEL  ... 


POBox/RtNo. 


HOWARD  JOHNSON  

HYATT  WESTLAKE  PLAZA 


WEST- 


BEST        WESTERN 

MINSTER  INN. 

WHITTIER  HILTON 

TRAVELERS*  MOTEL  

BAECHTEL  CREEK  INN 

CROSS  ROADS  WEST  INN 

WILLOWS  SUPER  8  MOTEL  

COMFORT  INN  

COMFORT  INN  

BEST  WESTERN  AKU  AKU 

WARNER   CENTER   HILTON   & 

TOWERS. 
WARNER   CENTER   MARRIOTT 

WOODLAND  HILLS. 
WARNER  GARDENS  MOTEL  .... 
VINTAGE  INN  NAPA  VALLEY  .... 
BEST     WESTERN     BONANZA 

INN. 
YUCCA     VALLEY     SUPER     8 

MOTEL. 

Colorado 

ALAMOSA  SUPER  8  AMER- 
ICAN STAR  INN. 

HOLIDAY  INN  OF  ALAMOSA 
COLORADO. 

CRESTAHAUS  LODGE  

HOTEL  JEROME  „„ 

HOTEL  LENAOO 


Street  address 


4  MARIPOSA  ST  

1000  FAIRGROUNDS  DR  

1000  ADMIRAL  CALLAGHAN  LN 

4326  SONOMA  BLVD  

44  ADMIRAL  CALLAGHAN  LN  .. 

300  FAIRGROUNDS  DR  

7277  VAUEAN  AVE 

6909  SEPULVEDA  BLVD 

6500  SEPULVEDA  BLVD 

3130  WASHINGTON  BLVD 

298  S.  CHESTNUT  ST  

2055  HARBOR  BLVD  

1050  SCHOONER  DR  ...„ 


5818  VALENTINE  RD 

14173  GREEN  TREE  BLVD 


15366  LA  PAZ  AVE  

15401  PARK  AVE.  E  

1400  S.  MOONEY  BLVD 

300  S.  CT.  ST 

630  SYCAMORE  AVE 

2355  N.  MAIN  ST  „. 

740  FREEDOM  

YOSEMITE  NATIONAL  PARK 
3275  E.  GARVEY  AVE  


2804  E.  GARVEY  AVE.  S 

3145  E.  GARVEY  N 

8401  SUNSET  BLVD 


8585  SANTA  MONICA  BLVD 

11955  WILSHIRE  BLVD  

1810  W.  CAPITOL  AVE 


1030  W.CAPITOL  AVE 


8620  AIRPORT  BLVD  

880  S.  WESTLAKE  BLVD 


5755  WESTMINSTER  BLVD 


7320  GREENLEAF  AVE  . 

215  SEVENTH  ST  

101  GREGORY  LN  

452  N.  HUMBOLDT  ST  .. 
457  N.  HUMBOLDT  AVE 

1562  E.  MAIN  ST 

1562  E.  MAIN  ST „. 

21830  VENTURA  BLVD  . 
6360  CANOGA  AVE  


21850  OXNARD  ST 


21706  VENTURA  BLVD  . 
6541  WASHINGTON  ST 
1001  CLARK  AVE 


57096    TWENTYNINE     PALMS 
HWY. 


2505  MAIN  

333  SANTA  FE  AVE 

1301  COOPER  AVE 

330  E.  MAIN  ST 

200  S.  ASPEN  ST  ... 


Oty/Stata/Zip 


VALLEJO,  CA  94590-  ... 
VALLEJO.  CA  9453»-  ... 
VALLEJO.  CA  94591-  ... 
VALLEJO.  CA  94589-  ... 
VALLEJO,  CA  94591-  ... 
VALLEJO,  CA  94590-  ... 
VAN  NUYS,  CA  91406- 

VAN  NUYS.  CA  91405- 
VAN  NUYS,  CA  91411- 

VENICE.  CA  90291-  

VENTURA,  CA  93001-  .. 
VENTURA.  CA  93001-  .. 
VENTURA,  CA  93001-  .. 


VENTURA.  CA  93003-  .... 
VICTORVILLE.  CA  92392- 


VICTORVILLE,  CA  92392-  

VICTORVILLE,  CA  92392-  

VISALIA,  CA  93277-  

VISALIA.  CA  93291-  

VISTA.  CA  92083-  

WALNUT  CREEK.  CA  94596- 
WATSONVILLE,  CA  95076-  ... 

WAWONA.  CA  9538&- 

WEST  COVINA.  CA  91791-  ... 


CA 
CA 
CA 
CA 
CA 


WEST  COVINA.  CA  91791- 
WEST  COVINA.  CA  91791- 
WEST        HOLLYWOOD. 

9006^ 
WEST       HOLLYWOOD. 

WEST     LOS     ANGELES. 

90025-. 
WEST       SACRAMENTO. 

95691-. 
WEST      SACRAMENTO. 

95691-. 
WESTCHESTER.  CA  90045-  .... 
WESTLAKE       VILLAGE.       CA 

91361-. 
WESTMINSTER.  CA  92683-  

WHITTIER.  CA  90602-  

WILUAMS,  CA  95987- 

W1LLITS,  CA  95490- 

WILLOWS,  CA  9598S-  ...; 

WILLOWS,  CA  95988- 

WOODLAND.  CA  95695- 

WOODLAND.  CA  95695- 

WOODLAND  HILLS,  CA  91364- 
WOODLAND  HILLS.  CA  91367- 

WOOOLAND  HILLS.  CA  91367- 

WOODLAND  HILLS.  CA  91364- 

YOUNTVILLE.  CA  94599-  

YUBA  CITY.  CA  95991- 


YUCCA  VALLEY.  CA  92284- 


ALAMOSA.  CO  81101- 
ALAMOSA.  CO  81101- 


ASPEN.  CO  81611- 
ASPEN,  CO  81611- 
ASPEN,  CO  81611- 


Telephone 


707-654-1840 
707-644-1200 
707-643-2700 
707-643-4150 
707-643-1061 
707-654-8000 
818-997-7676 

818-787-5400 
816-997-6007 
310-821-5086 
805-653-1434 
805-643-6000 
805-656-1212 

805-658-6200 
619-245-3461 

619-243-2220 
619-241-7516 
209-732-6641 
209-636-1111 
619-727-8180 
5TO-934-2000 
408-724-3367 
209-375-6437 
818-015-1611 

818-916-6077 
818-967-5800 
213-656-1234 

310-652-6400 

310-477-6021 

916-371-5056 

916-371-4601 

310-645-7700 
805-497-0991 

714-898-4043 

310-945-8511 
916-47:^-5387 
707-459-9063 
916-934^7026 
915-934-2871 
916-666-3050 
916-666-3050 
818-340-1000 
818-595-1000 

818-887-4800 

816-992-4426 
707-044-1112 
916-674-8824 

619-226-1773 


719-580-6447 

719-589-5833 

30^-925-7081 
303-020-1000 
303-025-6246 
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Property  name 


LIMELITE  LODGE 

MOUNTAIN  HOUSE  LOOQE  .. 

SARDY  HOUSE  

SNOWFLAKE  INN 

THE  GANT  

THE  LITTLE  NELL  HOTEL  

DOUBLETREE       HOTEL       AT 
HEATHER  RIDGE. 

HAMPTON  INN  AURORA 

LA  QUINTA  INN  

TRAVELERS  INN  

BEAVER  CREEK  LODGE 

CHRISTIE  LODGE 

HYATT     REGENCY      BEAVER 
CREEK. 

KIVA  AT  BEAVER  CREEK  

THE    CHARTER    AT    BEAVER 

CREEK 
THE   PINES   LODGE   AT  BEA- 
VER CREEK. 

BORDERS  LODGE  

POSTE  MONTANE  

SADDLERIDGE     AT     BEAVER 
CREEK 

SAINT  JAMES  PLACE  

THE  CENTENNIAL  CONDOMIN- 
IUM ASSOCIATION. 
THE  INN  AT  BEAVER  CREEK  ... 

TOWNSEND  PLACE 

TRAPPERS  CABIN  

BEST     WESTERN      BOULDER 

INN. 
BOULDER  CONDOMINIUM 

RENTALS. 
BOULDER  MOUNTAIN  LODGE  . 

BOULDER  VICTORIA  

BRIAR       ROSE       BED      AND 

BREAKFAST  INC. 
COURTYARD     BY     MARRIOTT 

BOULDER. 
HOMEWOOD    SUITES     BOUL- 
DER. 
RESIDENCE     INN     BY     MAR- 
RIOTT. 

THE  BROKER  INN 

THE        MAGPIE        INN        ON 
MAPLETON  HILL. 

UNIVERSITY  INN 

ALLAIRE  TIMBERS  INN  

BRECKENRIDGE  HILTON  

RIVER  MOUNTAIN  LODGE  

VILLAGE    AT    BRECKENRIDGE 

RESORT. 
VILLAGE   AT    BRECKENRIDGE 

RESORT. 
VILLAGE    AT   BRECKENRIDGE 

RESORT. 
VILLAGE    AT    BRECKENRIDGE 

RESORT 
WEDGEWcioD  LODGE  TOWER 
WEDGEWOOD  LODGE 

TOWNHOMES. 
WOODS   MANOR   CONDOMIN- 
IUMS. 

BEST  WESTERN  BRUSH  

BUDGET        HOST        EMPIRE 
MOTEL. 

CANON  INN  

SUPER  8  MOTEL  CANON  CITY 

DAYS  INN  „ 

ANTLERS  DOUBLETREE 

HOTa. 


POBox/RtNo. 


PO  BOX  2578  .. 
PO  BOX  1196  ., 
PO  BOX  1595  .. 

PO  BOX  5320  .. 
PO  BOX  5310  .. 

POBOX  18450 


PO  BOX  1173 


POBOX  348 
PO  BOX  36  .. 


>0  BOX  4653 

POBOX  7188 

POBOX  8329  

PO  BOX  8329  

PO  BOX  8329 

PO  BOX  8329 

PO  BOX  7489  

PO  BOX  7489 

PO  BOX  3239 

Street  address 


228  E.  COOPER  ST  ., 

905  E.  HOPKINS  . 

128  E  MAIN  ST 

221  E.  HYMAN  AVE  .. 

610  W.  END  ST  

675  E.  DURANT  AVE 
13696  E.  ILIFFPL  


1500  S.ABILENE  ST  > 

1011  S.  ABILENE  ST  

14200  E.  6TH  AVE  

26  AVONDALE  LN 

0047  E.  BEAVER  CREEK  BLVD 
136  E.  THOMAS  PL  


120  OFFERSON  RD  . 
141  SCOTT  HILL  RD 


1120  VILLAGE  RD 
76  AVONDALE  LN 
44  MEADOW  LN  ... 


210  OFFERSON  RD 
180  OFFERSON  RD 


10  ELK  TRACK  LN 
1206  VILLAGE  RD  . 

10  ELK  TRACK 

770  28THST  


2400  28TH  ST 


91  FOUR  MILE  CANYON  DR  ... 

1305  PINE  ST 

2151  ARAPAHOE  AVE 


4710  PEARL  E.  CIR  

4950  BASELINE  RD  

3030  CENTER  GREEN  DR 


555  30TH  ST  

200  SPRUCE  ST 


1632  BROADWAY 

9511  HWY.  9  

550  VILLAGE  RD  .. 

100  S.  PARK 

535  S.  PARK 


605  S.  PARK 

405  S.  PARK 

655  COLUMBINE 


535  FOUR  O'CLOCK  RD 
535  FOUR  O'CLOCK  RD 


0290  BROKEN  LANCE  DR 

1208  N.  COLORADO  AVE  , 
1408  EDISON  ST  


3075  E.  HWY.  50 

209  N.  19TH  

950  COWEN  DR 

4  S.  CASCADE  PALMER  CTR  ... 


CIty/Stata/ZIp 


ASPEN.  CO  81611-  ... 
ASPEN.  CO  81611-  ... 
ASPEN.  CO  81611-  ... 
ASPEN,  CO  81611-  ... 
ASPEN.  CO  81611-  ... 
ASPEN,  CO  81611-  ... 
AURORA,  CO  80014- 


AURORA,  CO  80012-  ... 
AURORA,  CO  80012-  ... 
AURORA.  CO  80011-  ... 

AVON,  CO  81620-  

AVON.  CO  81620-  

AVON,  CO  81620-1595 


AVON,  CO  81620- 
AVON,  CO  81620- 

AVON,  CO  81620- 


BEAVER  CREEK,  CO  81620- 
BEAVER  CREEK.  CO  81620- 
BEAVER  CREEK.  CO  81620- 

BEAVER  CREEK.  CO  81620- 
BEAVER  CREEK,  CO  81620- 

BEAVER  CREEK.  CO  81620- 
BEAVER  CREEK.  CO  81620- 
BEAVER  CREEK.  CO  81620- 
BOULDER.  CO  80303-  


BOULDER.  CO  80301- 

BOULDER,  CO  80302- 
BOULDER,  CO  80302- 
BOULDER.  CO  80302- 

BOULDER,  CO  80301- 

BOULDER,  CO  80303- 

BOULDER.  CO  80301- 

BOULDER.  CO  80303- 
BOULDER.  CO  80302- 


Tetophone 


BOULDER,  CO  80302-  

BRECKENRIDGE,  CO  80424-  ... 
BRECKENRIDGE,  CO  80424-  ... 
BRECKENRIDGE,  CO  80424-  ... 
BRECKENRIDGE,  CO  80424-  ... 

BRECKENRIDGE,  CO  80424-  ... 

BRECKENRIDGE.  CO  80424-  ... 

BRECKENRIDGE.  CO  80424-  ... 

BRECKENRIDGE,  CO  80424-  ... 
BRECKENRIDGE.  CO  80424-  ... 

BRECKENRIDGE,  CO  80424-  ... 


BRUSH,  CO  80723- 
BRUSH.  CO  80723- 


CANON  CITY.  CO  81212- 

CANON  CITY,  CO  81212-  

CARBONDALE,  CO  81623- 

COLORADO      SPRINGS,      CO 
80903-1685. 


303-925-3025 
303-920-2550 
303-920-2525 
303-925-3221 
303-925-5000 
303-920-4600 
303-337-2800 

303-369-8400 
303-337-0206 
303-366-7333 
303-845-9800 
303-949-7700 
303-949-1234 

303-94&-5474 
303-949-6660 

303-«45-7900 

303-845-5785 
303-845-7500 
303-949-^108 

303-845-9300 
303-845-7600 

303-845-7800 
303-845-5785 
303-845-5788 
303-449-3800 

303-530-3173 

303-444-0882 
303-938-1300 
303-442-3007 

303-440-4700 

303-499-9922 

303-449-5545 

303-444-3330 
303-449-6528 

303-442-3830 
303-453-7530 
303-453-4500 
303-453-4711 
303-453-3100 

303-453-3100 

303-453-3100 

303-453-3100 

303-453-1800 
303-453-1800 

303-453-6906 

303-642-5146 
303-842-2876 

719-275-8676 
719-275-8687 
303-963-9111 
719-473-5600 
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Property  nam* 


CHEYENNE    MOUNTAIN    CON- 
FERENCE RESORT. 
COLORADO  SPRINGS  HILTON 


COLORADO  SPRINGS  MAR- 
RIOTT. 

DAYS  INN  OF  COLORADO 
SPRINGS. 

DRURY  INN  PIKES  PEAK 


POBox/RtNo. 


EMBASSY  SUITES  HOTEL 

HAMPTON     INN     COLORADO 

SPRINGS. 
HAMPTON  INN  SOUTH  


HOLIDAY  INN  EXPRESS  .... 

HOLIDAY  INN  NORTH  

U  QUINTA  MOTOR  INN  .... 
PEAK  INN  a  R.  V.  RESORT 


RAD1SSON     INN     COLORADO 

SPRINGS  AIRPORT. 
RADISSON     INN     COLORADO 

SPRINGS  NORTH. 
RAMADA  INN  NORTH  

RED  LION  HOTEL  COLORADO 
SPRINGS. 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SHERATON  COLORADO 

SPRINGS  HOTEL. 

SUPER  8  U  S  A  F  A  NORTH  


THE    ALIKAR    GARDENS    RE- 
SORT. 
THE  HEARTHSTONE  INN 


CORTEZ  SUPER  8  MOTEL  

HOLIDAY  INN  EXPRESS  

HOLIDAY  INN  

PALACE  HOTEL  AND  CASINO  . 
BEST  WESTERN  SUNDANCE  . 

RIVERWOOO  INN  ..„ 

CASTLE     MARNE     BED    AND 

BREAKFAST. 
DENVER     MARRIOTT     HOTEL 

CITY  CENTER. 
DENVER     MARRIOTT     HOTEL 

SOUTHEAST. 
DENVER        WEST        ECONO 

LODGE. 

DRURY  INN  

EMBASSY     SUITES     DENVER 

SOUTHEAST. 
EMBASSY  SUITES  HOTEL  AT 

DENVER  PLACE. 
EMBASSY      SUITES      HOTEL 

DENVER  AIRPORT. 

EXECUTIVE  TOWER  INN  

FAIRFIELD  INN  DENVER  ...._ 

HAMPTON  INN  DENVER  . . 
HOUOAY  INN  DENVER  1-70  li 

CHAMBERS  ROAD. 

HYATT  REGENCY  DENVER 

HYATT  REGENCY  TECH  CEN- 
TER. 


PO  BOX  38010 


StTMtaddrMS 


3225     BROADMOOR     VALLEY 

RO. 
505  POPES  BLUFF  TRAIL 


5580  TECH  CENTER  OR 

4810  RUSINA  RO  

8155  N.  ACADEMY  BLVO 

7290  COMMERCE  CENTER  DR 

7245  COMMERCE  CENTER  DR 

1410  HARRISON  RD 

725  WEST  CIMARRON  

3125  SINTON  RD  

4385  SINTON  RD  

4950  N.  NEVADA  AVE  

1645  N.  NEWPORT  RD  

8110  N.  ACADEMY  BLVD 

4440  1-25  N  

1775    E.    CHEYENNE    MOUN- 
TAIN BLVD. 
3880  N.  ACADEMY  BLVD  

2886  S.  CIRCLE  DR  

8135  N.  ACADEMY  BLVD  

1123  VERDE  DR  

506  N.  CASCADE  AVE  


CIty/Stata/Zip 


505  E.  MAIN  ST 

2121  E.  MAIN  ST 

300  S.  HWY.  13 

172  E.BENNETT  AVE 

903  MAIN  ST  

677  HWY.  50  N 

1572  RACE  ST  . 


1701  CALIFORNIA  ST  .... 
6363  E.  HAMPDEN  AVE 
715  KIPLING  ST  


4400  PEORIA  ST 

7525  E.  HAMPDEN  AVE 


1881  CURTIS  ST 

4444  N.  HAVANA  ST 


1405  CURTIS  ST 

1680  S.  COLORADO  BLVD 

4685  QUEBEC  ST  

15600  E.  40TH  AVE  


1750  WELTON  ST  ... 
7800  E.  TUFTS  AVE 


COLORADO      SPRINGS.      CO 
80906-. 

COLORADO      SPRINGS.      CO 

80907-. 
COLORADO      SPRINGS.      CO 

80948-0010. 
COLORADO      SPRINGS.      CO 

80907-. 
COLORADO      SPRINGS,      CO 

80920-. 
COLORADO      SPRINGS.      CO 

8091 9-. 
COLORADO      SPRINGS.      CO 

8091 9-. 
COLORADO      SPRINGS.      CO 

80906-. 
COLORADO      SPRINGS,      CO 

8000&-. 
COLORADO      SPRINGS.      CO 

80907-. 
COLORADO      SPRINGS.      CO 

80907-. 
COLORADO      SPRINGS.      CO 

8091 8-. 
COLORADO      SPRINGS,      CO 

80916-. 
COLORADO      SPRINGS,      CO 

80920-. 
COLORADO      SPRINGS.      CO 

80907-. 
COLORADO      SPRINGS,      CO 

80906-. 
COLORADO      SPRINGS.      CO 

8091 7-. 
COLORADO      SPRINGS.      CO 

80906-. 
COLORADO      SPRINGS.      CO 

8091 »-. 
COLORADO      SPRINGS,      CO 

80910-2199. 
COLORADO      SPRINGS,      CO 

80903-. 

CORTEZ.  CO  81321- 

CORTEZ,  CO  81321- 

CRAIG.  CO  81625-  

CRIPPLE  CREEK,  CO  80813- 

DELTA.  CO  81416- 

DELTA.  CO  81416- 

DENVER,  CO  80206-  ,.... 


DENVER,  CO  80202- 
DENVER.  CO  80222- 
DENVER.  CO  80215- 


Talephona 


DENVER,  CO  8023»- 
DENVER,  CO  80231- 

DENVER.  CO  80202- 

DENVER,  CO  80239- 

DENVER,  CO  80202- 
DENVER,  CO  80222- 
DENVER,  CO80216- 
DENVER,  CO  80239- 


DENVER.  CO  80202-3999 
DENVER.  CO  80237-  


719-675-4600 

719-596-7656 

719-260-1800 

719-598-1700 

719-588-2500 

719-589-9100 

719-593-9700 

719-579-6900 

719-473-5630 

719-633-4451 

719-528-5060 

719-596-1545 

719-597-7000 

719-596-5770 

719-594-0700 

719-576-8900 

719-574-0370 

71^76-5900 

719-528-7100 

719-475-2564 

719-473-4413 

303-565-8888 
303-565-6000 
303-824-9455 
719-689-2992 
303-874-9781 
303-874-5787 
303-331-0621 

303-297-1300 

303-758-7000 

303-232-5000 

30^-073-1963 
303-696-6644 

303-297-8888 

303-375-0400 

303-571-0300 
303-691-2223 
303-388-6100 
303-371-9494 

303-295-1234 
303-779-1234 
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Property  name 


LA  QUINTA  DENVER  AIRPORT 
•520. 

LA  OUINTA  H^TOR  INN  

LA  OUINTA  MOTOR  INN  DEN- 
VER SOUTH  #518. 

LOEWS  GIORGIO  HOTEL  

MARRIOTT  COURTYARD  DEN- 
VER AIRPORT. 

QUALITY  INN  SOUTH  ..„ 

OUEEN    ANNE    INN    LUXURY 

BED  AND  BREAKFAST. 
RADISSON  HOTEL  DENVER  .... 

RAMADA  INN 

RED  LION  HOTEL  DENVER  

RESIDENCE     INN     BY     MAR- 
RIOTT. 
SHERATON     DENVER     TECH 

CENTER  HOTEL 
SHERATON  INN  DENVER  AIR- 
PORT. 
STOUFFER  CONCOURSE 

HOTEL  DENVER. 

THE  OXFORD  HOTEL 

THE   WESTIN    HOTEL   TABOR 
CENTER  DENVER. 

TRAVELERS  INN 

TRAVELERS  INN  

KEYSTONE     RESORT    HOME- 
STEAD. 
KEYSTONE       RESORT       KEY 

CONDO  BUILDING  A. 
KEYSTONE      RESORT      KEY- 
STONE GULCH  12  3  4. 
KEYSTONE      RESORT      KEY- 
STONE MOUNTAIN  INN  A  & 
B. 
KEYSTONE      RESORT      KEY- 
STONE RANCH  CLUBHOUSE. 
KEYSTONE     RESORT     LAKE- 
SHORE  A  AND  B. 

KEYSTONE  RESORT  MALL  

KEYSTONE  RESORT  PINES  1  3 

4  10. 
KEYSTONE  RESORT  PLAZA  .... 
KEYSTONE    RESORT    QUICK- 
SILVER 1-7. 
KEYSTONE    RESORT    RIVER- 
BANK. 
KEYSTONE     RESORT     SAGE- 
BRUSH A  B  C  D. 
KEYSTONE   RESORT   SKI   TIP 

RANCH 
KEYSTONE     RESORT     SODA 

SPRINGS  1-6. 
KEYSTONE     RESORT     SODA 

SPRINGS  II  AA  B8  CC. 
KEYSTONE  RESORT  THE  INN  . 
KEYSTONE  RESORT 

TOWNHOMES  1-14. 
MOUNTAIN    VIEW    BED    AND 

BREAKFAST. 
BEST    WESTERN    LODGE    AT 

PURGATORY. 
BEST  WESTERN  RK3  GRANDE 
INN. 

COMFORT  INN  

DURANGO  SUPER  8  MOTEL  .... 

HOLIDAY  INN  

PURGATORY  VILLAGE  HOTEL 

RED  LION  INN  DURANGO  

CLARK>N      HOTEL      DENVER 
SOUTHEAST. 


PO  Box/Rt  No. 


POBOX38 
POBOX38 
POBOX38 
POBOX38 

POBOX38 

POBOX38 

POBOX38  . 
POBOX38  . 

POBOX38  . 
POBOX38  . 

POBOX38  . 

POBOX38  . 

POBOX38  . 

POBOX38  . 

POBOX38  . 

POBOX38  . 
PO  BOX  38  . 


PO  BOX  666 


Street  address 


3975  PEORIA  WAY 


3500  FOX  ST 

1975  S.  COLORADO  BLVD 

4150  E.  MISSISSIPPI  AVE  .. 
7415  E.  41  ST  AVE  


6300  E.  HAMPDEN  AVE 
2147  TREMONT  PL 


1550  COURT  PL , 

1150  E.COLFAX  AVE 

3203  QUEBEC  STREET  „„. 
2777  ZUNI  ST  ...„ 


Clty/State/Zlp 


DENVER.  CO  80239- 

DENVER.  CO  80216- 
DENVER.  CO  80222- 


DENVER,  CO  80222-  ... 
DENVER,  CO  80216-  .„ 


4800  DTC  PKWY  .. 
3535  QUEBEC  ST 
3801  QUEBEC  ST 


1600  17TH  ST  

1672  LAWRENCE  ST 


7333  PECOS  ST  ... 
3850  PEORIA  ST ., 
217(6USHWY.  6 


1473  SUMMIT  COUNTY  RD.  8  .. 

1904.28,44.58  SUMMIT  CO.  RD. 

4. 
1205-1211  SUMMIT  CO.  RD.  8  . 


1259    SUMMIT    COUNTY    RD. 

150. 
22138-174  US  HWY.  6  .._ 

01 16  SUMMIT  COUNTY  RD.  8  .. 
21600-660.670,690  US  HWY.  6 

0165  SUMMIT  COUNTY  RD.  8  „ 
21821-21901  US  HWY.  6  

0024    SUMMIT    COUNTY    RD. 

190. 
1440-70  SUMMIT  COUNTY  RD. 

8. 
0764  SUMMIT  COUNTY  RD.  5  .. 

342-412  SUMMIT  COUNTY  RD. 

165. 
2006-2027  SUMMIT  CO  RD.  4  .. 


DENVER.  CO  80222- 
DENVER.  CO  80205- 


DENVER.  CO  80202-5199 

DENVER.  CO  80218-  . 

DENVER.  CO  80207-  

DENVER.  CO  80211-  „, 

DENVER.  CO  80237-  

DENVER.  CO  80207-  

DENVER.  CO  80207-  


DENVER.  CO  80202-  

DENVER,  CO  80202-2010 


DENVER,  CO  80221- 
DENVER,  CO  8023^ 
DILLON.  CO  80435-  ., 


K044  US  HWY.  6  

22011-22075  US  HWY.  6 


28050  COUNTY  RD.  P 

49617  HWY.  550  

400  E.  SECOND  AVE  .. 


2930  MAIN  AVE 

20  STEWART  ST 

800  CAMINO  DEL  RK) 

#1  SKIER  PL 

501  CAMINO  DEL  RK) 
7770  S.  PEORIA  ST  .... 


DILLON.  CO  80435-  ... 
DILLON.  CO  80435-  .... 
DILLON.  CO  80435-  ..., 

DILLON.  CO  80435-  .... 

DILLON.  CO  80435-  .... 

DILLON,  CO  80435-  .... 
DILLON,  CO  80435-  .... 

DILLON,  CO  80435-  .... 
DILLON,  CO  80435-  .... 

DILLON.  CO  8043S-  .... 

DILLON.  CO  8043S-  .._ 

DILLON.  CO  8043S-  .... 

DILLON.  CO  80435-  

DILLON.  CO  80435-  

DILLON.  CO  80435-  

DILLON.  CO  80435-  

DOLORES.  CO  8132S-  . 

DURANGO,  CO  81301- 

DURANGO,  CO  81301- 


DURANGO.  CO  81301- 

DURANGO.  CO  81301-  

DURANGO.  CO  81328-  ..... 

DURANGO.  CO  81301- 

DURANGO.  CO  8T301- 

ENGLEWOOD.  CO  80112- , 


Tstephorw 


303-371-5640 

30^-458-1222 
303-758-8886 

303-782-9300 
303-333-3303 

303-758-2211 
303-296-6666 

30S-893-3333 
303-831-7700 
303-321-3333 
303-458-5318 

303-77^1100 

303-333-7711 

303-399-7500 

303-628-5400 
303-672-9100 

303-427-9400 
303-371-0551 
303-46a-4226 

303-468-4226 

303-468-4226 

303-468-4226 

30^-468-4226 

303-468-4226 

303-468-4226 
303-468-4226 

303-468-4226 
303-468-4226 

303-468-4226 

303-46&-4226 

303-468-4226 

303-468-4226 

303-468-4226 

303-468-4226 
303-468-4226 

303-882-7861 

303-247-9669 

303-385-4980 

303-259-5373 
303-25^-0590 
303-247-5393 
303-247-9000 
303-259-6580 
303-790-7770 
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PraperVnama 


COURTfARO  BY  MARRIOTT 
DENVER  TECH  CENTER. 

EMBASSY  SUITES  HOTH. 
DENVER  TECH  CENTER. 

HAMPTON  INN  SOUTHEAST  .... 

RAOtSSON  HOTEL  OENVB) 
SOUTH 

RAMADA  INN  DENVER  TECH 
CENTER. 

RESIDBCE  INN  BY  MAR- 
RIOTT. 

HOBBY  HORSE  MOTOR 
LODGE. 

PONDEROSA  LODGE 

RiVERV»EW  PJNES  MOTEL 

SILVER  SADDLE  MOTOR 
LODGE. 

RIVER  VAaEY  INN  

DAYS  INN  FORT  COLLINS 

FORT  COLLINS  MARRIOTT  

FORT  COLLINS  SUPER  8 
MOTEL. 

TWILIGHT  MN  

GLENWOOO  HOT  SPRINGS 
LODGE  AND  POOL. 

HOLIDAY  INN  


PO  Box/Rt  No. 


PO  BOX  40  .._ 

MORAINE  RT 
PO  BOX  690  .. 
PO  BOX  1747 


PO  BOX  397 
PO  BOX  306 


HOTEL  DENVER 


SILVER  SPRUCE  MOTEL 


DAYS    INN    SUITES    DENVER 

WEST. 
DENVER      MARRIOTT     WEST 

HOTEL. 
HOLIDAY  INN  DENVER  WEST  .. 
LA  QUINTA  INN  


GRAND  JUNCTION  HILTON 

HOLIDAY  INN  _ 

HOWARD  J0I*4S0N  LODGE  ._ 

MOTEL  6  »261  

TRAVELERS  INN  „ 

LTTTLETREE  INN  _. 

BEST  WESTERN  RAMKOTA 
INN  &  CONFERENCE  CEN- 
TER. 

FRIENDSHIP  INN  

GUNNISON  SUPER  8  MOTEL  ... 

MARY  LAWRENCE  INN  

GREEN  MOUNTAIN  CABINS 

COMFORT  LODGE „ 

6  AND  40  MOTEL  

THE  LODGE  AT  IDAHO 
SPRINGS. 

VAN  EDEN  RANCH  AND  RE- 
TREAT. 

FRIENDSHIP  INN  STAGE- 
COACH MOTEL 

MIDTOWN  MOTEL  

QUALITY  INN  OF  LA  JUNTA  

ROCKY  TOP  LODGE  

CHALET  MOTEL  ..„ 

DOUBLETREE  CLUB  HOTEL 
DENVER  WEST. 

FOOTHILLS  EXECUTIVE  LOOG- 
INa 

HAMPTON  INN  DENVER 
SOUTHWEST. 

HOLIDAY  INN  LAKEWOOO 

RODEWAY  INN  DENVER  WEST 


PO  BOX  1725 


PO  BOX  800 


PO  BOX  37  .... 
PO  BOX  3394 
PO  BOX  1169 


PO  BOX  1180 
PO  BOX  232  .. 


9VBOT  ■ODroM 


6565  S.  B06T0N  ST  

10250  E.  COSTILLA  AVE  » 

9231  E.  ARAPAHOE  RD  .... 
7007  S  CUNTON  ST 


5150  S.  QUEBEC  ST  ... 
6565  S  YOSEMfTE  ST 
800  BIG  THOMPSON  ._ 


1820  FALL  RIVER  RO 

1150W.  ELKHORN  

1260  BIG  THOMPSON  AVE 


4540  STATE  HWY.  67  S  ... 

3625  E.  MULBERRY  

350  E.  HORSETOOTH  RD 
40eCENTROWAy  


308  MAIN  ST  . 
401  N.  RIVER 


51359  HWY.  6  AND  24 


402  7THST 


162  W.  «TH  ST 


15059  W.  COLFAX  AVE 


1717  DENVER  W.   MARRIOTT 

BLVD. 

14707  W.  COLFAX  AVE  _ 

3301    YOUNGRELD    SERVICE 

RD. 

743  HORIZON  DR  

755  HORIZON  DR 

752  HORIZON  DR 

778  HORIZON  DR  >.... 

704  HORIZON  DR 

62000  HWY.  40  

701  8TH  ST  


400  E.  TOMICHI  AVE 

411  E.  TOMICHI  AVE 

601  N.  TAYLOR 

255  SCR  1782  

406  HWY.  133  

2920  COLORADO  BLVD 
1601  COLORADO  BLVD 


3001  VAN  EDEN  RO 
905  W.  THIRD  ST 


215  E.  THIRD  

1325  EAST  THIRD  STREET  „., 

1450  N.  HWY.  149 

6051  W.  ALAMEDA  AVE  __ 

137  UNION  BLVD 


6565  W.  JEWELL  ST.  *4B  

3605  S.  WADSWORTH  BLVD  . 


7390  W.  HAMPDEN  AVE 
1 1595  W.6TH  AVE  


CRy/Stata/Zip 


ENGLEWOOD.  CO  80111-  ... 

ENGLEWOOD.  CO  80112-  „ 

ENGLEWOOD.  CO  80112-  ... 
ENGLEWOOD,  CO  801 12-  ... 


ENGLEWOOD,  CO  80033- 

ENQLEWOOO,  CO  801 1 1- 

ESTES  PARK,  CO  80517-  . 

ESTES  PARK.  CO  80517-  . 
ESTES  PARK.  CO  80517-  . 
ESTES  PARK.  CO  80517-  . 


FLORENCE,  CO  81228- 

FORT  COLLINS.  CO  80524- 
FORT  COLLINS.  CO  80525- 
FORT  COLLINS.  CO  80524- 


FRtSCO,  CO  80443- 

GLENWOOO     SPRINGS.      CO 

81601-. 
GLENWOOD     SPRINGS.      CO 

81601-. 
GLENWOOD     SPRINGS.      CO 

81601-. 
GLENWOOD     SPRINGS.     CO 

81601-. 
GOLDEN.  CO  80401-  > 

GOLDEN.  CO  80401-  ...._ 

GOLDEN.  CO  80401-  

GOLDEN.  CO  80401-  


Taiaphona 


GRAND  JUNCTION.  CO  81506- 
GRAND  JUNCTION.  CO  81506- 
GRAND  JUNCTK)N.  CO  81  SOS- 
GRAND  JUNCTION.  CO  81506- 
GRAND  JUNCTK)N.  CO  81506- 

GRANDBY.  CO  80446- 

GREELEY.  CO  80631-  


GUNNISON,  CO  81230- 

GUNNISON.  CO  81230- 

GUNNISON.  CO  81230- 

HEENEY.  CO  80498- 

HOTCHKISS.  CO  8141»-  

IDAHO  SPRINGS,  CO  80452-  ... 
IDAHO   SPRINGS,   CO  80452- 

3394 
IDAHO  SPRINGS,  CO  80452-  ... 

UA  JUNTA.  CO  81050- 

LA  JUNTA,  CO  8105O-  

LA  JUNTA.  CO  81050-1180  ...... 

LAKE  CITY,  CO  81235- 

LAKEWOOD.  CO  8022fr- 

LAKEWOOD,  CO  80228- 


LAKEWOOD.  CO  80232- 
LAKEWOOO,  CO  80236- 


LAKEWOOD.  CO  80227-6127 
LAKEWOOD,  CO  80215- 


303-721-0300 

303-792-0433 

303-792-0889 
309-790-8200 

303-721-1144 

303-740-7177 

303-586-3336 

303-686-4233 
303-586-3627 
303-586-4476 

719-784-4800 
303-221-6490 
303-226-6200 
303-493-7701 

303-668-5009 
303-945-6571 

303-945-8551 

303-945-6565 

303-94S-6458 

303-277-0200 

303-279-0100 

303-279-7611 
303-279-5565 

303-241-6888 
303-243-6790 
303-243-5150 
303-243-2628 
303-245-3080 
303-887-2551 
303-353-8444 

303-641-1288 
303-641-1288 
303-641-3343 
303-724-9748 
303-872-2200 
303-567-2691 
800-227-8391 

303-567-2568 

719-384-5476 

719-384-7741 
719-384-2571 
303-844-2780 
303-237-7775 
303-969-8900 

303-836-3070 

303-988-6900 

303-880-8200 

303-238-7751 
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Properly  name 


SHEAATON     DENVER     WEST 

HOTEL      a      CONFERENCE 

CNTa 

WHITE  SWAN  MOTEL 

ECONOMY  INN 

SUPER  8  MOTEL  LAMAR 

BENTS      FORT      INN      BEST 

WESTERN. 

DELAWARE  HOTEL  

LEADVILLE  INN 

BRIARWOOO  INN  MOTEL  

RAINTREE  PLAZA  HOTEL  AND 

CONFERENCE  CENTER. 

BLUE  SPRUCE  MOTEL  

ECHO    BASIN    DUDE    RANCH 

AND  RESORT. 
MANITOU  SPRINGS  SUPER  8 

MOTEL  INC. 

VALLEY  MOTEL 

COMFORT     INN    OF    MONTE 

VISTA. 
MONTROSE  SUPER  8  MOTEL 

INC 
GRANDE  BUTTE  HOTEL 

DAYS  INN  NORTHGLENN  _ 

HOUOAY  INN  DENVER 
NORTHGLENN. 

ST.  ELMO  HOTEL  INC 

BEST    WESTERN     OAKRIOGE 

MOTOR  INN. 
PAGOSA  LODGE  AT  THE  FAIR- 
FIELO  RESORT. 

ABRIENDO  INN  

HAMPTON  INN 

PUEBLO  HOLIDAY  INN 

RED  mVGR  MN 

RAMBOW  INN 

SALIDA  MOTEL  

WOODLAND  MOTEL  AND  RES- 
IDENCE INN. 

SILVERTHORNE  DAYS  WN 

ASPENWOOD  CONDOMH«UMS 

CRESTWOOD  LODGE  INC 

LICHENHEARTM  CONDOMIN- 
IUMS. 

SNOWMASS  MOUNTAIN  CON- 
DOMINIUMS. 

SONNENBUCK  TOWNHOMES  . 

STONEBRJOGE  CONDOMIN- 
IUMS. 

TERRACE  HOUSE  CONDOMIN- 
IUMS. 

7ME  RH)GE  CONDOMINIUMS  .. 

THE  SILVERTREE  HOTEL  ; 


POBox/RtNo. 


SMeteddress 


360  UNION  BLVD 


PO  BOX  780 


PO  BOX  1639 


PO  BOX  667  ... 

PO  BOX  1200 


PO  BOX  4400 


6060  W.  COLFAX  AVE 

1201  N.  MAIM  

1208  N.  MAIN  ST 

E.  US  HWY.  SO _. 

700  HARRISON  AVE 

25  JACKTOWN  PL 

1228  N.  MAIN  „ 

1800  OIAQONAL  HWY.  119 

40700  HWY.  160 '. 

43747  COUNTY  RD.  M  

220  MANITOU  AVE 

723  MARKET  ST 

1519  GRANDE  AVE  


City/Stat«/Zlp 


LMCEWOOQ.  CO  8022»- . 


LAKEWOOD,  CO  80214- , 
LAMAR,  CO  81052- 
LAMAaOO81052- 


LAS  ANIMAS,  CO  81054- 

LEADVILLE,  00  80461-  .. 
LEADVULE.  00  80461-  » 
LONGMONT.  CO  80501-  „ 
LONGMONT,  CO  80501-  . 


MANOOS,  00  81326- , 
MANCOS,  CO  81328- 


1705  E.  MAIN  .. 
500  GOTHC  ... 


THE  SNOWMASS  LODGE  AND 
CLUa 

WOOOBRIOGE  CONDOMIN- 
IUMS. 

CHINOOK  LODGE  AND 
SMOKEHOUSE. 

HOUDAY  INN 

NORTH  STAR  OONDOMINAJMS 
RABBIT  EARS  MOTEL 


PO  BOX  5460 
PO  BOX  5550. 

PO  BOX  5550. 
PO  BOX  5990. 


36  E  120TW  AVE  >. 
10  E.  120TH  AVE  ^ 


426  MAM  ST  

158  LIGHT  PLANT  RD  , 

3505  W.  HWY.  160 


300  W.  ABRIENDO  AVE  

4703  N.  FRWY  ..„ 

4001  N.  ELIZABETH  ST 

718  TAUGHENBAUGH  BLVD  ... 

105  E.  HWY.  50 

1310  E.  HWY.  50 

903  W.  1ST 

580  SILVERTHORNE  LN  .._ , 

600  CARRIAGEWAY  RD  ...> 

400  WOOD  RD 


MANITOU        SPRINGS, 

80629-2503. 
MSKER,  CO  81641- 
MONTEVISTA,C0  81144- 

MONTROSE,  CO  81401- .... 


CO 


Telephorw 


PO  BOX  6450  .. 
PO  BOX  5009  ... 
PO  BOX  0-2  .... 
PO  BOX  5550  ... 

PO  BOX  530 

PO  BOX  5007  ... 
POBOX861120 
PO  BOX  77057. 


150  CARRIAGE  WAY 

55  UPPER  WOODBRIDGE  RD 

600  GALLEN  LN 

30  ANDERSON  LN 

65  CAMPGROUND  LN 

229  FARAWAY  RD 

100  ELBERT  LN  

239  SNOWMASS  CLUB  OR 

25  LOWER  WOODBRIDGE  RD 

29666  W.  US  HWY.  180 

3190  S.  LINCOLN 

2250  COLUMBINE  OR 

201  UNCOU<  ST 


MOUNT  CRESTED  BUTTE,  00 

81225-% 
NORTHGLENN,  CO  80233-  ..... 
NORTHGLENN,  CO  8023*- 

OURAY,  CO  81427- 

PAGOSA  SPRINGS.  CO  81147- 

PAGOSA  SPRINGS,  00  91 157- 

PUEBLO,  CO  81004- 

PUEBLO,  CO  81008- _ 

PUEBLO.  CO  81008- 

RIFLE.  CO  816SO-  

SALIDA.  CO  81201- 

SAUDA.  CO  81201- 

SALIDA,  CO  81201- 

SILVERTHORNE.  CO  80496-  ... 
SN0\M4ASS      VILLAGE,      CO 

81 61 5-. 
SNOWMASS      VILLAGE. 

81 61 5-. 
SNOWMASS      VILLAGE, 

81615-. 

VILLAGE, 


SNOWMASS 

81615-. 
SNOWMASS      VILLAGE, 

81 61 5-. 
SNOWMASS      VILLAGE, 

81615-. 
SNOWMASS      VILLAGE, 

81 61 5-. 
SNOWMASS      VILLAQE. 

81 61 5-. 
SNOWMASS      VILLAGE. 

81 623-. 
SNOWMASS      VILLAGE. 

81 61 5-. 
SNOWMASS      VILLAGE, 

81 61 5-. 
SOUTH  FORK,  CO  81 154- 


00 
CO 
CO 
CO 
00 
CO 
00 
CO 
CO 
CO 


STEAMBOAT     SPRINGS,     CO 

80477-. 
STEAMBOAT     SPRINGS,     CO 

80487-. 
STEAMBOAT     SPRINGS,     00 

80477-. 


303-067-2000 

303-238-1351 
719-336-7471 
71»-336-3427 
719-456-0011 

719-466-1418 
719-46»<3637 
903-776-6622 
303-776-2000 

303-533-7073 
602-997-7137 

719-68S-6888 

303-678-3656 
719-852-0612 

303-249-0294 

303-349-7561 

303-457-0688 
303-452-4100 

303-325-4051 
303-264-4173 

903-731-4141 

719-544-2703 
n9-544-«700 
719-543-6050 
303-625-3050 
719-639-4444 
719-539-2885 
71»-539-49e0 

303-923-8711 
303-623-2450 
303-923-4950 
303-923-4350 
303-823-4350 
903-623-4323 
303-923-4350 
903-023-4700 
303-923-3520 
303-923-S600 
303-^23-4990 
719-673-9009 
303-879-2250 
303-679-7654 
303-870-1180 
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Propeity  name 


SHERATON  STEAMBOAT  RE- 
SORT CONFERENCE  CEN- 
TER. 

SKI  TRAILS  CON0OMINIL»MS  ... 

SUB  ALPINE  CONDOMINIUMS  . 

THE  CLERMONT  INN  BED  AND 

BREAKFAST. 
THE  INN  AT  STEAMBOAT  BED 

AND  BREAKFAST. 
THE    MEADOWS    AT    EAGLE 

RIDQE. 
THE  PHOENIX  


POBox/RtNo. 


BEST  WESTERN  SUNDOWNER 

BEAR  CREEK  BED  AND 
BREAKFAST. 

NEW  SHERIDAN  HOTEL  

VICTORIAN  INN 

SHERATON  INN  GRAYSTONE 
CASTLE. 

HOLJDAV  INN  TRINIDAD  

BLACK  BEAR  INN 

EAGLE  POINT  

MARRIOTTS  MARK  RESORT  ... 

THE  WESTIN  RESORT  

VKrrOR  HOTEL 

DENVER  NORTH  SUPER  8 
MOTEL 

LA  QUINTA  INN  

LA  QUINTA  MOTOR  INN  #653  .. 

RAMADA  HOTEL  DENVER 
BOULDER  TURNPIKE. 

DENVER  WEST  SUPER  8 
MOTEL. 

TABOR  LAKE  INN  

BEAVER  VILLAGE  CONDOMIN- 
IUMS. 

IRON  HORSE  RESORT  RE- 
TREAT BUILDINGS  C  AND  D. 

SNOW  BLAZE  

THE  VINTAGE  RESORT  HOTEL 

Conn«etieut 

ASHFORD  MOTEL  

AVON  OLD  FARMS  HOTEL 

KENILWORTH  MOTEL  

BEST  WESTERN  STONY  HILL 

MOTOR  INN. 

ADVANCED  MOTEL  

BENTLEY  INN 

BRANFORD  MOTEL 

MACDONALDS  MOTEL „ 

MOTEL  SIX  

HOLIDAY  INN  

RADISSON  INN  

BROOKFIELO  MOTOR  LODGE  . 
CANDLEWOOD  GARDEN 

MOTEL 

CANDLEWOOD  INN  

DAYS  INN  

CENTRAL  HOTEL 

INN  AT  CHESTER  

HAPPY  DOLPHIN  

LAMPUQHTER  MOTEL 

VILLAGE  MOTEL „. „., 

CORNWAa  \m  &  MOTEL 

ARBOR  HOUSE 

HOLIDAY  INN  OF  CROMWELL  . 
RADISSON     HOTEL    &     CON- 
FERENCE CENTEa 


POBOX77480e 

POBOXe81120 
POBOX881120 
PO  BOX  77492  . 
POBOX775084 


POBOX881120 


PO  BOX  2368 

PO  BOX  960  .. 
PO  BOX  217  .. 


POBOX16S 


PO  BOX  3416 
PO  BOX  1286 


PO  BOX  1369 


Street  addrsM 


2320  SKI  TRAILS  LN  .. 
3070  COLUMBINE  DR 
917  LINCOLN  AVE  


2800  EAGLE  RIDQE  DR 
2315  APRES  SKI  WAY  .. 


OVERLAND  TRAIL  ST  ... 
221  E.  COLORADO  AVE 


231  W.  COLORADO  AVE 

401  W.  PACIFTC  

83  E.  120TH  AVE  


1-25  AND  EXmi  

2405  ELLIOTT  RD  

1500  MATTERHORN  QR 

715  W.  UONSHEAD 

1300  WESTHAVEN  DR  .... 
4TH  AND  VICTOR  AVE  ... 
12055  MELODY  DR  


345  W.  120TH  AVE  . 
8701  TURNPIKE  DR 
8773  YATES  DR 


10101  W.  48TH  AVE 


79114  US  HWY.  40  

100  WINTER  PARK  DR 


26  SNOW  HILL  RD 

279  AVON  MOUNTAIN  RD 
176  WILBUR  CROSS  HWY 
STONY  HILL  RD 


Clty/Stata/Zlp 


STEAMBOAT     SPRINGS.     CO 
80477-. 

STEAMBOAT     SPRINGS.     CO 

80487-. 
STEAMBOAT     SPRINGS.     CO 

80487-. 
STEAMBOAT     SPRINGS,     CO 

80477-. 
STEAMBOAT     SPRINGS.     CO 

80477-. 
STEAMBOAT     SPRINGS,     CO 

80477-. 
STEAMBOAT     SPRINGS.     CO 

80487-. 

STERUNG.  CO  80751-  

TELLURIDE,  CO  81435- 


TELLURIDE.  CO  81435-  . 
TELLURIDE,  CO  81435-  . 
THORNTON,  CO  80233- 


Teiephone 


TRINIDAD,  CO 

VAIL.  CO  81657- 

VAIL,  CO  81657- 

VAIL,  CO  81657- 

VAIL,  CO  81657- 

VICTOR,  CO  8086O- 

WESTMINSTER.  CO  80234- 

WESTMINSTER,  CO  80234- 
WESTMINSTER,  CO  80030- 
WESTMINSTER,  CO  80030- 

WHEAT  RIDGE.  CO  80033-  . 


12100  W.  44TH  AVE  WHEAT  RIDGE.  CO  80033- 

50  VILLAGE  DR WINTER  PARK,  CO  80482- 

257  WINTER  PARK  DR  


81  LEFTES  ISLAND  RD 

3  BUSINESS  PARK  DR  

470  E  MAIN  ST 

565  E.  MAIN  ST 

320  E.  MAIN  ST _ 

1070  MAIN  ST  „ 

42  CENTURY  DR  

549  FEDERAL  RD  

370  CANDLEWOOD  LAKE  RD 

506  CANDLEWOOD  LAKE  RD 
1030  FEDERAL  RD  

4  PUTNAM  RD  .._ 

318  W.  MAIN  ST 

345  E.  MAIN  ST 

231  E.  MAIN  ST  _ 

143  E.  MAIN  ST 

KENT  RD  


50  RIVER  RD  .... 
4SEBETHEDR 
100  BERLIN  RD 


WINTER  PARK.  CO  80482- 

WINTER  PARK,  CO  80482- 
WINTER  PARK,  CO  80482- 


ASHFORD.  CT  06076- 

AVON.  CT  06001- 

BERLIN,  CT  06037- 

BETHEL,  CT  06801-  .... 


BRANFORD,  CT  06405-  ..., 
BRANFORD,  CT  06405-  .... 
BRANFORD,  CT  06405-  .... 
BRANFORD.  CT  06405-  .... 
BRANFORD,  CT  06405-  .... 
BRIDGEPORT.  CT  06604- 

BRISTOL,  CT  06010- 

BROOKFIELD.  CT  06804-  . 
BROOKFIELD,  CT  06804-  . 


BROOKFIELD,  CT  06804- 

BROOKRELD,  CT  06804- 

CENTRAL  VILLAGE.  CT  06332- 

CHESTER.  CT  06412- 

CLINTON.  CT  06413-  

CLINTON,  CT  06413-  

CLINTON,  CT  06413-  

CORNWALL       BRIDGE.       CT 
06754-. 

COS  COB,  CT  06807-  

CROMWELL  CT  06416-  

CROMWELL,  CT  06416-  


303-879-2220 

303-879-7654 

303-879-7654 

303-879-3083 

303-879-2600 

303-879-0720 

303-879-4445 

303-522-6265 
303-728-6681 

303-72»-4351 
303-726-6601 
303-451-1002 

719-846-4491 
303-476-1304 
303-476-6905 
303-476-4444 
303-476-7111 
719-689-3553 
303-451-7200 

303-252-9800 
303-425-9099 
303-427-4000 

303-^4-6300 

303-467-2400 
303-726-6813 

303-726-8851 

303-726-6701 
303-726-6801 

203-684-2221 
203-677-1651 
203-666-3306 
203-744-3200 

203-481-4528 
203-486-4991 
203-486-5442 
203-488-4381 
203-483-5828 
203-334-1234 
203-589-7766 
203-775-2450 
203-431-0280 

203-775-4517 
203-775-0220 
203-564-5062 
203-526-1307 
203-669-2368 
203-669-8466 
203-669-6403 
203-672-6884 

203-661-5845 
203-635-1001 
203-636-2000 
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Property  name 


SUPER  8  MOTEL  

0AN8URY  HILTON  INN  

DAYS  INN  .._ 

ETHAN  ALLEN  INN  

OUALfTY  MN 

AAMAOA  INN 

BON  AWE  MOTEL 

RtVERWINO  INN 

SaOEN  HOUSE  

ECONO  LODGE 

EXECimVE  MOTOR  LODGE  .... 

WELLESLEY  WtN 

COMFORT  INN  „ 

EAST  WtNOSOR  RAMAOA  WN  . 

E^flHELD  MOTOR  INN  

MOTEL  SIX  

RED  ROOF  INN  ..._ 

BFtlDGEPORT  MOTOR  INN 

FAIHRELD  MOTOR  INN  A  RES- 
TAURANT. 
MEPRITT    PARKWAY    MOTOR 
fHU. 

PEQOOT  MOTOR  INN  

CENTENNIAL  INN  

FAtlMINGTON  INN  „ 

HARTFORD  MARRIOTT  HOTEL 
F/«MINGTON. 

HOMESTEAD  INN  ._ 

STANTON  HOUSE  INN 

BENHAM  MOTEL 

BEST  WESTERN  OLYMPIC  WN  < 

ECOMO  LODGE  ..._ 

GOLD  STAR  INN  

GROTON      MOTOR      INN      A 
SUTTES. 

OUAUTY  INN 

SOJOURNER  MN _.... 

SUPER  8  MOTEL  

THAMES  HARBOUR  INN  

TRAILS  CORHER  MOTOR  INN  . 

OAYSTOP  MOTEL 

HOWARD  JOHNSON  LODGE  _.. 

EOOMO  LODGE 

GOODWIN  HOTEL 

HOLIDAY  MN  DOWNTOWN  _.... 
SHERATON  HARTFORD 

HOTEL. 
BERUN     STATION 
MOTEL. 

FJFE  &  DRUM  INN 

JNTERLAKEN  INN 

IRON  MASTERS  MOTOR  MN  _. 

WAKE  ROBIN  MN  

SPA  AT  GRAND  LAKE  

APPLEWOOD  FARMS  INN  BED 
*  BREAKFAST. 

LITCHFIELD  MN 

TOLLGATE  HILL  INN 

DOLLY  MADISON  INN  

MADISON  8EACH  HOTEL 

MANCHESTER  VILLAGE  INN  ..„ 
8EST  WESTERN  REGENT  MN 

COLONIAL  PARK  MOTEL 

HAMPTON  MN  MERU3EN 

PARWIW^Y  MOTEL 

RAMADA  INN  „ „ „ _... 

REStOCNCE     INN     BY     MAR- 
RWfTT. 

MIDDLETOWN  MOTEL  „ 

COMPORT  INN 
DEVON  MOTEL 


POBojc/RtNo. 


CAFE    « 


PO  BOX  807 


StTMl  Address 


I  MOUSTRtAL  PARK  flO 

18  OLD  RIDQEBURY  RD  _..... 

78  FEDERAL  RO 

21  LAKE  AVE.  EXT 

NEWTOWN  RO 

I-84  EXIT  8 

771  HARTFORD  TNPK.  101 E 

209  MAM  ST . 

30  READ  ST 

927  MAM  ST 

490  MAIN  ST  

333  ROBERTS  ST  . 

260  MAIN  ST  

161  BRiDGE  ST 

1543  KING  ST 

II  HAZARD  AVE 

5  HAZARD  AVE  

100  KINGS  HWY.  CUT-O.^F  .. 
417  POST  RO _„. 


4180  BLACK  ROCK  TNPK 

3471  POST  RO 

5  SPRING  LN  

827  FARMMGTON  AVE  _. 
15  FARM  SPRINGS  RD  .... 


420  RELD  POINT  RD 

76  MAPLE  AVE  

107  BENHAM  RD 

360  RT.  12  

425  W«DGE  ST 

156  KINGS  HWY  

RT.  184  


404  BRIDGE  ST  

805  GOLDSTAR  HWY 

173  RT.  12  

193  THAMES  ST  

580  POQUON-NOCK  RO  . 

3400  WHITNEY  AVE  

2260  WHITNEY  AVE  

7  WESTON  ST  

1  HAYNES  ST  .„ 

50  MORGAN  ST 

315  TRUMBUa  ST  „..._.. 

845  FARMMGTON  AVE  „ 


59  N.  MAM  ST  

74  MTERLAKEN  RD.7 

229  MAM  ST  

106  SHARON  RO  .._ 

1667  EXETER  RD  

528  COL.  LEDYARD  HWY  ... 

RT.  202  BANTAM  RO 

RT.  20e  TORRMGTON  RO ,. 

73  W.  WHARF  RD 

94  W.  WHARF  RO 

100  E.  CENTER  ST 

123  STORRS  RD 

1696  BERLM  TNPK  

10  BEE  ST  

1966  N.  BROAD  ST 

275  RESEARCH  PKWY 

390  BEE  ST 

988  WASHINGTON  ST.  EXT 

278  OLD  GATE  LH 

438  BRIDGEPORT  AVE 


Oty/Stata/Zip 


CROMWELL,  CT  06418-  

OANBURY,  CT  0681^- 

OANflURY,  CT  OeSKV-  

OANBURY.  CT  06810- „ 

OANBURY,  CT  0681O- 

DANBURY,  CT  06810-  „. 

OAYViaE,  CT  06241- 

DEEP  RIVER.  CT  06417- 

DEEP  RfVER,  CT  06417- 

EAST  HARTFORD.  CT  06108- 
EAST  HARTFORD.  CT  061 1«u 
EAST  HARTFORD.  CT  06108- 
EAST  WMDSOR.  CT  08088-  .. 
EAST  WMDSOR,  CT  06088-  _. 

ENFIELD.  CT  06082- 

ENFIELD,  CT  06082- 

ENFIELD,  CT  060S2-  „ 

FAIRFIELD.  CT  06430-  .._ _ 

FAtRFIELD.  CT  0643O- „ 


Tsiephorte 


FAtRFIELD,  CT  0643O- 


FAIRFIELD.  CT  06430- 

FARMINGTON,  CT  06032- 
FARMINGTON.  CT  08032- 
FARMMGTON,  CT  06032- 

GREE^WK>I.  CT  06830- .. 
GREENWICH,  CT  06830-  .., 

GROTON,  CT  06340-  _ 

GROTON.  CT  06340-  

GROTON,  CT  06340-  

GROTON,  CT  06340- 

GROTON.  CT  06430-  


GROTON,  CT  0634O- 

GROTON,  CT  0634O- 

GROTON,  CT  06430-  

GROTON.  CT  06340-  

GROTON,  CT  0634O- 

HAMDEN.  CT  06518- 

HAMOEN,  CT  0651*- 

HARTFORD,  CT  06120-  

HARTFORD.  CT  06103- 

HARTFORD.  CT  0612O-  « 

HARTFORD,  CT  06103-  „ _.. 

KENSINGTON.  CT  08037-  


KENT.  CT  06757-  

LAKEVfLLE.  CT  06039- 

tAKEVILLE.  CT  06039- 

LAKEVfLLE.  CT  06038- 

LEBANON.  CT  06249- 

LEDYARD,  CT  06339-  

LfTCHFIELO,  CT  06799-  _ _ 

LfTCHFtELO,  CT  0675^ 

MADISON,  CT  06443- 

MADISON,  CT  06443- 

MANCHESTER.  CT  0604O- 

MANSFIELD       CENTER.       CT 
062SO-. 

MERIDEN,  CT  0645O- 

MERIDEN,  CT  064SO- 

MERIDEN.  CT  06450- 

MERIDEN.  CT  0645O- 

MERIDEN.  CT  0645O- 

MIDDLETOWN,  CT  06457- 

MILFORO.  CT  86460- 

MILFORO.  CT  86480- 


203^632-6888 
203-794-0600 
203-743-6701 
203-744-1778 
203-748-8877 
203-792-^800 
203-774-4515 
203-628-2014 
203-S2B-019S 
203-289-7781 
203-589-1100 
203-289-4860 
203-627-8585 
203-82S-9411 
203-741-3838 
203-741-3685 
203-741-2571 
203-367-4404 
203-255-0491 

203-25^-5265 

203-299-7885 
203-677-4847 
203-677-2821 
203-678-1000 

203-869-7500 
203-869-2110 
203-U9^700 
203-445-8000 
203-44S-e550 
203-448-0660 
203-445-8784 

203-445-8141 
203-445-1986 
203-448-2818 
203-445^111 
203-445-0220 
203-288-2505 
203-288-^3831 
203-625-4441 
203^48-7900 
203-549-2400 
20S-728-61S1 

203-828-7833 

203-027-3509 
203-435-9878 
203-435-8844 
203-435-^15 
203-642-4306 
203-636-2022 

203-567-4503 
203-567-4545 
203-245-7377 
203-^45-1404 
203-648^300 
203-423-8451 

203-235-2877 
203-235-6154 
203-23S-S800 
203-238-2380 
203-634-7770 

203-046-0251 
203-877-8411 
203-874-6634 
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Property  nam* 


HAMPTON  INN  

HOLIDAY  INN  

MAYFLOWER  MOTEL 
MILFORD  INN  

milford  motel 

POST  MOTOR  INN 

RED  ROOF  INN  

SHORELINE  MOTEL  .. 

SUSSE  CHALET  

TURNPIKE  INN  

DAYS  INN  


PLAINRELD  MOTEL  

COMFORT  INN  

DAYS  INN  

HOWARD  JOHNSON  LODGE  .... 

INN  AT  MYSTIC  MOTOR  INN 
GUEST  HOUSE. 

MYSTIC  HILTON 

RAMADA  INN  „ 

STEAMBOAT  INN  

TABOR  MOTEL 

WHALERS  INN  STONINQTON 
HOUSE. 

^4AUGATUCK  MOTOR  LODGE  ., 

INN  AT  CHAPEL  WEST  

MOTEL  SIX 

NEW  HAVEN  MEDIcii  hotel" 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

ROYAL  INN  ....„ 

THREE  JUDGES  MOTOR 
LODGE. 

COLEMAN  LODGE  

HOUDAY  INN  „ 

NEW  LONDON  LODGINGS  

QUEEN  ANNE  INN  

RADISSON  HOTEL „ 

RED  ROOF  INN  

HERITAGE  INN 

MAPLE  LEAF  MOTOR  LODGE  .. 

ROCKY  RIVER  MOTEL 

BIRCHES  INN  

CARRIER  MOTOR  LODGE  

MAPLE  MOTEL 

DAYS  INN  

MOTEL  SIX  „_„ 

NIANTIC  INN 

BLACKBERRY  RIVER  INN 

MANOR  HOUSE  

COURTYARD  BY  MARRIOTT  .... 

DAYS  INN  

GARDEN  PARK  MOTEL „.... 

GOLDEN  CREST  MOTOR  INN  .. 

HAMAR  INN  

NEW  CITY  HOTEL 

NORWALK  INN  &  CON- 
FERENCE CENTER. 

NORWALK  WESTPORT  MOTEL 

ROUNDTREE  INN  

SILVERMINE  TAVERN  

NORWICH  MOTEL  BUILDING  4 
OF  4. 

SHERATON  NORWK>l 

CHESTERRELD  COUNTRY 
LODGE. 

HARBOR  HOUSE  INN 

HYATT  REGENCY  GREEN- 
WICH. 

BEE  &  THISTLE  INN  

OLD  LYME  INN 


POBox/RtNo. 


Straat  address 


129  PLAINS  RD 

1212  BOSTON  POST  RD  

219  WOODMONT  RD  

345  OLD  GATE  LN  

1015  BOSTON  POST  RD  

1700  BOSTON  POST  RD  

10  ROWE  AVE  

735  BOSTON  POST  RD  

Ill  SCHOOLHOUSE  RD 

1083  BOSTON  POST  RD  

1845    MERIDEN    WATERBURY 
TNPK. 

66  E.  MAIN  ST 

132  GREENMANVILLE  AVE  

26  MICHELLE  LN  

179  GREENMANVILLE  AVE  

XT.  RT.  1  &  27 


20  COOGAN  BLVD  

183  GREENMANVILLE  AVE 
73  STEAMBOAT  WHARF  .... 

29  WILLIAMS  AVE  

20  E.  MAIN  ST 


732  NEW  HAVEN  RD  .. 

1201  CHAPEL  ST 

270  FOXON  BLVD.  RT. 

229  GEORGE  ST  

1  LONG  WHARF  DR  ... 


80 


1605  WHALLEY  AVE 
1560  WHALLEY  AVE 


14  COLMAN  ST 

1-^  FRONTAGE  RD 
380  BAYONET  ST  ... 
265  WILLIAMS  ST  ._ 
35  GOVERNOR 
BLVD. 

707  COLMAN  ST 

34  BRIDGE  ST  

244  KENT  RD  

236  KENT  RD  

233  W.  SHORE  RD  .. 
2660  BERLIN  TNPK  . 
2151  BERLIN  TNPK  . 
239  FLANDERS  RD  . 
269  FLANDERS  RD  . 

345  MAIN  ST  

542  RT.  44  

MAPLE  AVE 

474  MAIN  AVE 

426  MAIN  ST  

351  WESTPORT  AVE 
596  WESTPORT  AVE 
360  WESTPORT  AVE 

2  HAVILAND  ST  , 

99  E.  AVE  „ „ 


WINTHROP 


344  WESTPORT  AVE 
469  WESTPORT  AVE 

194  PERRY  AVE  

181  W.  TOWN  ST 


10  LAURA  PLAZA  

1596  HARTFORD  RD 


165  SHORE  RD 

1800  E.  PUTNAM  RD 


100  LYME  ST 
85  LYME  ST  .. 


Oty/Stata/ZIp 


MILFORD. 
MILFORD. 
MILFORD. 
MILFORD, 
MILFORD. 
MILFORD. 
MILFORD. 
MILFORD. 
MILFORD. 
MILFORD. 
MILLDALE, 


CT  06406-  . 
CT0646O-  . 
CT06460-  . 
CT0646O-  . 
CT  06460-  . 
CT06460-  . 
CT0646O-  . 
CT  06406-  . 
CT0646O-  . 
CT  06460-  . 
CT  06467- , 


MOOSUP.  CT  06354- 
MYSTIC.  CT  0635S-  .. 
MYSTK;.  CT  06355-  .. 
MYSTK;.  CT  06355-  .. 
H^STIC.  CT  06355-  .. 


MYSTIC,  CT  06355- 
MYSTIC,  CT  06355- 
MYSTIC.  CT  06355- 
MYSTIC.  CT  06353- 
MYSTIC.  CT  06355- 


NAUGATUCK,  CT  06770- 
NEW  HAVEN,  CT  06511-  , 
NEW  HAVEN.  CT  06513- 
NEW  HAVEN.  CT  06510- 


NEW  HAVEN.  CT  06515- 
NEW  HAVEN,  CT  0651 5- 


NEW  LONDON.  CT  06320-  .. 
NEW  LONDON,  CT  0632(^-  ., 
NEW  LONDON,  CT  06320-  .. 
NEW  LONDON.  CT  0632O-  .. 
NEW  LONDON,  CT  0632O-  .. 

NEW  LONDON.  CT  0632O-  .. 
NEW  MILFORD.  CT  06776-  . 
NEW  MILFORD.  CT  06775-  . 
NEW  MILFORD.  CT  06776-  . 
NEW  PRESTON,  CT  06777- 

NEWINGTON.  CT  06111- 

NEWINGTON.  CT  06111- 

NIANTK:.  CT  06357- 

NIANTIC,  CT  06357- 

NIANTIC.  CT  06357- 

NORFOLK,  CT  06058- 

NORFOLK.  CT  06058- 

NORWALK.  CT  06851- 

NORWALK.  CT  06850- 

NORWALK.  CT  06851- 

NORWALK.  CT  06851- 

NORWALK.  CT  06851- 

NORWALK.  CT  06854- 

NORWALK.  CT  06851- 


NORWALK.  CT  06851- 
NORWALK.  CT  06851- 
NORWALK.  CT  06850- 
NORWICH,  CT  0636O- 

NORWICH.  CT  06360- 
OAKDALE.  CT  06370-  . 


Telephone 


203-874-4400 
203-878-6561 
203-878-6854 
203-878-0685 
203-878-3575 
203-674-3777 
203-877-6060 
203-874-8975 
203-877-6588 
203-874-3214 
203-«21-ei81 

203-664-2791 
203-572-8531 
203-572-0574 
203-536-2654 
203-536-9604 

203-672-0731 
203-636-4281 
203-636-7575 
203-536-4904 
203-536-1506 

203-723-6831 
203-777-1201 
203-460-0643 
203— 4®8— 3100 
NEW  HAVEN.  CT  0651 1- 203-777-6337 


OLD  GREENWICH.  CT  0687O- 
OLD  GREENWICH.  CT  08870- 

OLD  LYME,  CT  06371- 

OLD  LYME.  CT  06371- 


203-389-9504 
203-389-2161 

203-443-1723 
203-442-0631 
203-442-0631 
203-447-2600 
203-443-7000 

203-444-0001 
203-354-8883 

203-354-2777 
203-355-3208 
203-868-0229 
203-665-1421 
203-666-5429 
203-739-3951 
203-739-6991 
203-739-5451 
203-542-5100 
203-542-5690 
203-849-9111 
203-849-9628 
203-847-7303 
203-847-3833 
203-847-3337 
203-653-1112 
203-838-5531 

203-847-0665 
203-847-5827 
203-647-4558 
203-889-2671 

203-889-5201 
203-442-0039 

20^-637-0145 
203-637-1234 

203-434-1667 
203-434-2600 


Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Notices 


62755 


HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  UST  NOVEMBER  16.  1 99S-Continued 


Property  nam* 


OLD  LYME  MOTEL 

OLD  MYSTIC  INN 

RED  BROOK  INN  .. 

DAYS  INN  

SANDPIPER  MOTOR  INN 

SAYBROOK  POINT  INN 

PLAINFIELD  YANKEE  MOTOR 
INN. 

INN  AT  GWYNN  CAREQ 

RIVERDALE  MOTEL 

ELMS  INN  

STONEHENQE  INN  

HOWARD  JOHNSON  GREEN- 
WICH. 

HARTFORD  MARRIOTT  HOTEL 
ROCKY  HILL. 

SUSSE  CHALET 

RAGAMONT  INN  

SALISBURY  INN  „ 

UNDER  MOUNTAIN  INN  

WHITE  HART  

VILLA  BIANCA  INC 

SHARON  MOTOR  LODGE 

RAMADA  INN  HOTEL 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

INN  AT  WOODSTOCK  HILL 

HERITAGE  INN 

RADISSON  HOTEL 

COMFORT  INN  

HOWARD  JOHNSON  LODGE  .... 

MOTEL  SIX  

SUSSE  CHALET  MOTOR 
LODGE. 

HOLIDAY  INN  CROWN  PLAZA  .. 

RADISSON  TARA  

SHERATON  STAMFORD 

HOTEL. 

STAMFORD  MARRIOT  HOTEL 

STAMFORD  MOTOR  INN  

STAMFORD  SUITES  

SUPER  8  MOTEL  

COVE  LEDGE  _ 

STONINGTON  MOTEL  

CAMELOT  MOTEL 

HO  JO  INN  

MARNICKS  RESTAURANT 

MOTEL. 

STRATFORD  RAMADA  INN 

PLYMOUTH  MOTOR  LODGE  .... 

TOLLAND  INN 

DAYS  INN  

SUPER        8        MOTEL        OF 

TORRINGTON. 
TRUMBULL  MARRIOTT  HOTEL 

COLONIAL  VERNON  INN  

COMFORT  INN _ 

HOWARD  JOHNSON  

COURTYARD  BY  MARRIOTT  .... 

SUSSE  CHALET 

TOLL  HOUSE  MOTEL 

MAYFLOWER  INN  „ 

HOLIDAY  INN  

SHERATON  HOTEL  

WATERBURY  SUPER  8 

SHERATON  HAMILTON 

HEIGHTS  CONFERENCE 

CENTER. 

WEST  HARTFORD  INN 

DAYS  HOTEL 

DEBONAIR  MOTEL  


POBox/RtNo. 


Street  address 


PO  BOX  237 


236  SHORE  RD 

58  MAIN  ST  

WELLES  RD  

1430  BOSTON  POST  RD 
1750  BOSTON  POST  RD 

2  BRIDGE  ST  

55  LATHROP  RD 


426B  MASHAMOOUET  RD 

1053  PORTLAND-COBALT  RD . 

500  MAIN  ST  

RT.  7  

1114  BOSTON  POST  RD  


100  CAPITAL  BLVD 


20  WATERCHASE  DR  

8  MAIN  ST  

400  CANAAN  RD 

482  UNDERMOUNTAIN  RD. 
15  UNDERMOUNTAIN  RD  .. 

312  ROOSEVELT  DR 

GAY  ST 

780  BRIDGEPORT  AVE 

1001  BRIDGEPORT  AVE 


94  PLAINE  HILL  RD 


HERITAGE  RD  

1284  STRONGTOWN  RD 

120  LANING  ST 

30  LANING  ST 

625  OUEEN  ST  

462  QUEEN  ST  


700  MAIN  ST 

2701  SUMMER  ST  _.., 

ONE  RRST  STAMFORD  PL 


2  STAMFORD  FORUM  ... 

1209  E.  MAIN  ST „... 

720  BEDFORD  ST 

32  GRENHART  RD  

WHEWELL  CIR.  #1  

329  ELM  ST 

1500  S.  AVE 

360  HONEYSPOT  RD  

10  WASHINGTON  PKWY 


225  LORDSHIP  BLVD 

9  W.  MAIN  ST 

63  TOLLAND  GREEN 

395  WINSTED  RD  

492  E.  MAIN  ST 


180  HAWLEY  LN 

346  KELLY  RD  

425  HARTFORD  TNPK 
451  HARTFORD  TNPK 
600  NORTHROP  RD  .... 

100  CHALET  DR  

5  RIVER  RD „. 

RT.  47  

63  GRAND  ST  

3580  E.  MAIN  ST  .„ 

1-84  a  SCOTT  RD 

235  FERN  ST  


900  FARMINGTON  AVE 

490  SAWMILL  RD  

295  BEACH  ST 


City/State/Zip 


OLD  LYME.  CT  06371- 

OLD  MYSTrc.  CT  06372- 

OLD  MYSTIC,  CT  06372-  ..._., 
OLD  SAYBROOK.  CT  0647S- 
OLD  SAYBROOK.  CT  06475- 
OLD  SAYBROOK,  CT  06475- 
PLAINFIELD.  CT  06374-  


POMFRET  CENTER,  CT  06259- 

PORTLAND.  CT  06480-  

RIDGERELD.  CT  06877-  

RIDGERELD.  CT  06877-  

RIVERSIDE.  CT  06878- 


ROCKY  HILL,  CT  06067- 

ROCKY  HILL.  CT  06067- 
SALISBURY,  CT  0606»-  .. 
SALISBURY.  CT  06068-  .. 
SAUSBURY.  CT  06068-  .. 
SALISBURY.  CT  06068-  .. 
SEYMOUR,  CT  06483-  .... 

SHARON.  CT  06069-  ....... 

SHELTON,  CT  06484-  „„. 
SHELTON.  CT  06484- 


SOUTH      WOODSTOCK. 

06267-. 
SOUTHBURY.  CT  06488-  ... 
SOUTHBURY,  CT  06488-  ... 
SOUTHINGTON,  CT  06489- 
SOUTHINGTON.  CT  06489- 
SOUTHINGTON.  CT  06489- 
SOUTHINGTON.  CT  0648»- 


STAMFORD.  CT  06901- 
STAMFORD.  CT  06905- 
STAMFORD.  CT  06902- 


Taiephone 


CT 


STAMFORD.  CT  06901-  .... 
STAMFORD.  CT  06902-  .... 
STAMFORD,  CT  06901-  .... 
STAMFORD,  CT  06902-  .... 
STONINGTON,  CT  06378- 
STONINGTON.  CT  06378- 
STRATFORD,  CT  06497-  .. 
STRATFORD,  CT  06497-  .. 
STRATFORD,  CT  06497-  .. 


STRATFORD.  CT  06497-  .. 
TERRYVILLE,  CT  06786-  .. 

TOLLAND,  CT  06084-  

TORRINGTON,  CT  06790- 
TORRINGTON,  CT  06790- 


TRUMBULL.  CT  06611- 

VERNON,  CT  06066- 

VERNON,  CT  06066- 

VERNON,  CT  06066- 

WALLINGFORD,  CT  06492- 

WALLINGFORD,  CT  06492- 

WALLINGFORD,  CT  06492- 

WASHINGTON.  CT  06793-  

WATERBURY,  CT  06702-  

WATERBURY,  CT  06705-  

WATERBURY,  CT  06705-  

WEST  HARTFORD,  CT  061 19-  . 

WEST  HARTFORD,  CT  06119-  . 

WEST  HAVEN,  CT  06518- 

WEST  HAVEN.  CT  06516- 


203-434-6320 
203-672-9422 
203-672-0349 
203-388-3453 
203-399-7973 
203-396-2000 
203-564-4021 

203-928-7768 
203-342-3498 
203-438-6241 
203-438-6511 
20^-637-3691 

203-257-6000 

203-663-7877 
203-435-2372 
203-824-7797 
203-435-0242 
203-435-0030 
20^-735-4883 
203-364-0036 
203-929-1500 
203-929-9000 

203-928-0528 

203-264-6200 
203-598-7600 
203-276-0736 
203-628-0921 
203-621-7351 
203-621-0181 

203-358-8400 
203-359-1300 
203-967-2222 

203-357-9555 
203-325-2655 
203-359-7300 
203-324-8887 
203-599-4130 
203-599-2336 
203-37S-3057 
203-375-5666 
20^-377-6288 

203-375-8866 
203-582-6331 
203-872-0800 
203-496-8808 
203-496-0811 

203-378-1400 
203-644-1563 
203-871-2432 
203-875-0781 
203-284-9400 
203-284-0001 
203-269-1677 
203-868-9466 
203-696-1 COO 
203-573-1000 
203-757-0888 
203-241-4430 


203-236-3221 
203-833-0344 
203-934-3673 
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Property  nam* 


ECONO  LODGE  ._ 

TREMOMT  MOTOR  COURT 

YANKEE  INN 

CAPTAIN  STANNARO  HOUSE  .. 

MCATERS  EOQE  INN  A  RESORT 

WESTBROOK  INN „ 

ALMAR  MOTEL 

MOTEL  SIX  ...._ 

TERRA  MOTEL 

AMERICAN  MOTOR  LODGE  

COURTYARD  BY  MARRIOTT  .... 

RESTOBICE  WH  „ 

BRADLEY  VfTERNATIONAL  INN 

BRADLEY  RAMADA  

DAYS  INN 

FAIRFIELD  INN  W  MARRIoiFf"" 

HOUOAY  INN 

HOMEWOOD  SUITES  >....„ 

MOJ^  gi)(  

SHERATON   HofEL  "bWADLEY 

INTERNATIONAL. 
WWOSOR  OOURT  


POBox/RtNo. 


WaahingtonDC 

ANA  HOTEL  ....„ 

BELLEVUE  HOTEL 

BUDGET  MOTEL 

CAPITAL  HILTON  HOTEL  

CHANNEL  INN 

COMFORT  INN  DOWNTOWN 

DAYS  INN  

oomrrowH  motel 

DUPONT  PLAZA  HOTB. 


EMBASSY  SUITES  HOTEL 

FOUR  SEASONS  HOTEL 

GEORGETOWN  INN  

C»DRG£TOVW      UNIVERSITY 

CONFERENCE  CENTER. 
GRAND  HYATT  WASHINGTON  . 

HAYS  ADAMS  HOTEL 

HENLEY  PARK  HOTEL  „ „. 

HOLIDAY  INN  CAPITOL „... 

HOUDAY  INN  CENTRAL 

HOUOAY  tNN  CROWN  PLAZA  .. 
HOLIDAY  INN  GEORGETOWN  . 
HYATT     REGENCY     CAPITOL 

HILL. 

JW  MARRIOTT 

KALAROMA  GUEST  HOUSE  „... 

LATHAM  HOTEL 

MASTER  HOSTS  INN 

MORRISON  CLARK  HOTEL  

PARK  HYATT  ..._ 

PHOENIX  PARK  HOTEL  

PULLMAN  HIGHLAND  HOTEL  ... 
QUAUTY  HOTEL  CAPITOL  HftJ. 
RAMADA  RENAISSANCE 

HOTEL. 
SHERATON  CTPT  CENTRE  

SHERATON  WASHINGTON 

HOTEL 
THE    GEORGETOWN    DUTCH 

MN. 
THE  SHERATON  CARLTON  ..._. 

WALTER  REED  INN  

WASHINGTON  COURT  HOTEL 

CAPrrOLHILL 
WASHINGTON     HILTON     ANO 

TOWERS. 


Sfevfltaddres* 


7  KIMBERLV  AVE >. 

400  DERBY  AVE  

370  HK3HLAND  ST 

138  S.  MAIN  ST , 

1525  BOSTON  POST  RO  

87«  BOSTON  POST  RO  

3S  ARROW  RD  

1341  SILAS  DEANE  HWY 

1809  BERLIN  TNPK  

29  WINDSOR  AVE 

1  DAY  HILL  RO  „.... 

100  DUNFEY  LN  

34  OLD  COUNTY  RO „. 

3  ELLA  GRASSO  TNPK  

185  ELLA  GRASSO  TNPK 

2  LOTEN  RD 

18  ELLA  GRASSO  TNPK  ...... 

85  ELLA  GRASSO  TNPK 

3  NATIONAL  OR 

1  BRADLEY  INTL  AIRPORT  . 

383  S.  CENTER _. 


2401  M  ST.  NW 

•15  E  ST.  NW _ 

1615  NEW  yORK  AVE.  NE 

1001-16TH  ST.  NW  _ 

650  WATER  ST.  SW 

500  H  ST.  NW  _ 

2700  NEW  YORK  AVE.  NE 

1345  4TH  ST.  NE  

1500   NEW  HAMPSHIRE   AVE. 
NW. 

4300  MILITARY  RD.  NW _ 

2800  PENNSYLVANIA  AVE.  NW 

1310  WISCONSIN  AVE.  NW 

3800  RESERVOIR  RD.  NW  


AVE. 


1000  H  ST.  NW  

800-18TH  ST.  NW  

828    MASSACHUSETTS 
NW. 

550  C  ST.  SW 

1501  RHODE  ISLAND  AVE.  NW 

775-12TH  STREET  NW 

2101  WISCONSIN  AVE.  NW 

400  NEW  JERSEY  AVE.  NW 


1331  PENNSYLVANIA  AVE.  NW 

2700  CATHEDRAL  AVE.  NW 

3000  M  ST.  NW  „.... 

1917  BLADENSBURQ  RD.  NW  . 

1015LST.  NW  _... 

1201-24TH  ST.  NW 

520  N  CAPITOL  ST.  NW _.... 

1914  CONNECTICUT  AVE.  NW 

415  NEW  JERSEY  AVE.  NW 

999-9TH  ST.  NW  „.... 

1143   NEW  HAMPSHIRE  AVE. 


2660  WOODLEY  RD.  NW 


1075  THOMAS  JEFFERSON  ST. 
NW. 

923-16TH  ST.  NW  

6825  GEORGIA  AVE  NW 

525  NEW  JERSEY  AVE.  NW 

1918  CONNECTCUT  AVE.  NW 


Oty/Stata/Zlp 


WEST  HAVEN.  CT  06618- 

WEST  HAVEN.  CT  08516- 

WEST  HAVEN.  CT  0651ft- 

WESTBROOK.  CT  06486- 

WESTBROOK.  CT  06498- 

WESTBROOK.  CT  06486- 

WETHERSFIELD.  CT  0810»-  ... 
WETHERSFIELD.  CT  06108-  .. 
WETHERSFIELD.  CT  06109-  ... 

WINDSOR.  CT  06095- 

WfffOSOH,  CT  0G09^~ , 

WINDSOR.  CT  06095- 

WINDSOR  LOCKS.  CT  06096- 
WINDSOR  LOCKS.  CT  06096- 
WINDSOR  LOCKS,  CT  06096- 
WINDSOR  LOCKS,  CT  06096- 
WINOSOfl  LOCKS.  CT  06096- 
WINDSOR  LOCKS.  CT  06096- 
WINOSOR  LOCKS,  CT  06096- 
WINDSOft  LOCKS.  CT  06096- 

WINDSOR  LOCKS.  CT  08096- 


WASHINGTON. 
WASHINGTON. 
WASHINGTON. 
WASHINGTON. 
WASHINGTON, 
WASHINGTON. 
WASHINGTON. 
WASHINGTON. 
WASHINGTON. 


DC  20001- 
DC  20001- 
DC2033S- 
OC  20036- 
DC  20024- 
DC  20001- 
DC  20335- 
DC  20001- 
DC20036- 


WASHINGTON.  DC  20015- 
WASHINGTON.  DC  20007- 
WASHINGTON.  DC  20007- 
WASHINGTON.  DC  20057- 

WASHINGTON.  DC  20001- 
WASHINGTON.  DC  20006- 
WASHINGTON.  DC  20001- 

WASHINGTON.  DC  20024- 
WASHINGTON.  DC  20005- 
WASHINGTON.  DC  20004- 
WASHINGTON.  DC  20007-  , 
WASHINGTON.  DC  20001-  , 


WASHINGTON. 
WASHINGTON, 
WASHINGTON, 
WASHINGTON. 
WASHINGTON, 
WASHINGTON, 
WASHINGTON. 
WASHINGTON. 
WASHINGTON. 
WASHINGTON. 


DC  20004- 
DC  20008- 
DC  20007- 
DC20002- 
DC  20001- 
DC  20037- 
DC  20001- 
DC2000»- 
DC  20001- 
DC  20002- 


WASHINGTON.  DC  20037- 

WASHINGTON.  DC  2000ft- 

WASHINGTON,  DC  20007- 

WASHINGTON.  DC  20006- 
WASHINGTON.  DC  20307- 
WASHINGTON.  DC  20001- 

WASHINGTON.  DC  20009- 


Tataphon* 


2a»-«32-«33e 

203-387-8671 
203-834-6611 
203-399-4634 
203-399-6901 
203-39^-4777 
203-629-8269 
203-663-5900 
203-629-6804 
203-525-1461 
203-663-0022 
203-888-7474 
203-623-2533 
203-623-8494 
203-623-8417 
203-627-8333 
203-627-6171 
203-627-8463 
203-292-6700 
203-627-5311 

20^-623-9811 


202-429-2400 
202-638-0800 
202-523-3800 

202-393-1000 
202-654-2400 
202-M8-5858 
202-832-6800 
202-644-2000 
202-483-8000 

202-382-8300 
202-342-0444 
202-333-8900 
202-687-3243 

202-562-1234 
202-63ft-e600 
202-636-5200 

202-479-4000 
202-483-2000 
202-737-2200 
202-336-4600 
202-737-1234 

202-626-1337 
202-328-0660 
202-726-5000 
202-832-8600 
202-896-1200 
202-78»-1234 
202-638-6900 
202-797-2000 
202-63ft-1616 
202-898-9000 

202-775-0800 

202-328-2000 

202-337-0900 

202-638-2626 
202-882-1000 
202-628-2100 

202-483-3000 
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Property  name 


WASHINGTON  MARRIOTT 

WASHINGTON  VISTA  MOTEL  ... 
WILLARD    INTER    CONTINEN- 
TAL. 


Delaware 

BETHANY  ARMS  MOTEL 

WILMINGTON  HILTON 

ATLANTIC  OCEANSIDE  MOTEL 
DEWEY     BEACH     SUITES     & 

MOTEL. 

HOLIDAY  INN  DOVER  

SHERATON  INN  

FENWICK  SEA  CHARM  HOTEL 

&  APARTMENTS. 

RIC  MAR  APARTMENTS  .„ 

CAPTAIN'S  QUARTERS  MOTEL 

NEW  DEVON  INN 

NEW  CASTLE  SUPER  8  MOTEL 
RAMADA  INN 


POBox/RtNo. 


PO  BOX  516 


RODEWAY  INN 

THE  DAVID  FINNEY  INN  

BEST  WESTERN  NEWARK 

CHRISTIANA  HILTON  INN  

COMFORT  INN  

HAMPTON  INN  

MCINTOSH  INN  OF  NEWARK 
INC. 

NEWARK  TRAVELODGE 

RED  ROOF  INN  WILMINGTON  . 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

ADMIRAL  MOTEL  


BOARD  WALK  PLAZA  HOTEL  ... 

BRIGHTON  SUITES  HOTELS  .... 

COMFORT  INN  

BEST  WESTERN  BRANDYWINE 

VAaEY  INN. 

CHRISTIANA  HOUSE 

COURTYARD     BY     MARRraTT 

WILMINGTON  CHRISTIANA. 
DAYS        INN        WILMINGTON 

DOWNTOWN. 
FAIRFIELD  INN  BY  MARRIOTT 

WILMINGTON  CHRIST. 

HOLIDAY  INN  DOWNTOWN 

HOTEL  DUPONT  

ITT   SHERATON   SUITES  WIL 

MINGTON. 
SHERATON  INN  

|l        FlorMa 

COMFORT  INN  

DAYS  INN  

TOWN  COUNTRY  MOTEL 

TRIANGLE  MOTEL  

DAYS  INN  NORTHLAKE  

DAYS  INN  


PO  BOX  647 


POBO)C1450 


DAYS  LODGE  OF  ALTAMONTE 

645. 
EMBASSY  SUITES  HOTEL 


HOLIDAY  INN  

LA  QUINTA  MOTOR  INN  3683  .. 

ORLANDO   NORTH  HILTON   & 
TOWERS. 


Street  address 


1221-22ND  ST.  NW „ 

1400  M  ST.  NW „ 

1401  PENNSYLVANIA  AVE.  NW 


99  HOLLYWOOD  ST 

630  NAAMAN-S  RD.  O  1-95 

1700  HWY.  ONE 

1406  HWY.  1  ^. 


348  N.  DUPONT  HWY  

11570  N.  DUPONT  HWY 

LIGHTHOUSE  RD.  &  BETHANY 

AVE. 
DELAWARE  &  BUNTING  AVE  ... 

406  SAVANNAH  RD 

2ND  &  MARKET  ST 

215  SOUTH  DUPONT  HWY  

1-295     &     RT.      13     MANOR 

BRANCH. 
Ill  S.  DUPONT  HWY  .._ 

216  DELAWARE  ST 

260  CHAPMAN  RD 

100  CONTINENTAL  DR  

1120  S.  COaEGE  AVE  

3  CONCORD  LN 

100  MONTOSH  PLAZA 


268  E.  MAIN  ST 

415  STANTON  CHRISTIANA  RD 
240  CHAPMAN  RD 


2  BALTIMORE  AVE 

2  OUVE  AVE 

34  WILMINGTON  AVE  

US  13  &  BEAVER  DAM  DR 
1807  CONCORD  PIKE  


707  N.  KING  ST 

48  GEOFFRY  DR  


1102  W.ST 

65  GEOFFREY  DR 


700  KING  ST  

11TH  MARKET  ST  

422  DEUWARE  AVE  . 

4727  CONCORD  PIKE 


I  75  AND  441  

US  441  AND  I  75 

5384  S.  RIDGEWOOD  AVE 
5080  S.  RIDGEWOOD  AVE 

2158  RANCHWOOD  DR  

235  S.  WYMORE  RD  


450  N.  DOUGLAS  RD.  &  436 

225  E.  ALTAMONTE  DR  

230  W.  HWY.  436 

150  S.  WESTMONTE  DR 

350  S.  NORTHLAKE  BLVD  .... 


City/State/Tip 


WASHINGTON.  DC  20037- 
WASHINGTON,  DC  20005- 
WASHINGTON,  DC  20004- 


BETHANY  BEACH.  DE  19930- 
CLAYMONT,  DE  1970S-2399  ... 
DEWEY  BEACH,  DE  19971-  .... 
DEWEY  BEACH.  DE  19971-  .... 


DOVEa  DE  19901-  .... 
DOVER.  DE  19901-  .... 
FENWICK.  DE  19944- 


FENWKX  DE  19944-  . 

LEWES.  DE  19958-  .._ 

LEWES.  DE  19958-  

NEW  CASTLE.  DE  19720- 
NEW  CASTLE.  DE  19720- 

NEW  CASTLE.  DE  19720- 
NEW  CASTLE.  DE  19720- 

NEWARK.  DE  19702-  

NEWARK,  DE  19713- 

NEWARK.  DE  19713- 

NEWARK.  DE  19713- 

NEWARK.  DE  19713- 


NEWARK.  DE  19711- 
NEWARK.  DE  19713- 
NEWARK,  DE  19702- 


Telephorte 


REHOBOTH   BEACH,    DE 

19971-. 
REHOBOTH   BEACH.   DE 

19971-. 
REHOBOTH   BEACH,   DE 

19971-. 

SEAFORD,  DE  19973-  

WILMINGTON,  DE  19803-  

WILMINGTON,  DE  19801-  

WILMINGTON.  DE  19884-  


WILMINGTON.  DE  19801- 
WILMINGTON.  DE  19713- 


WILMINGTON.  DE  19801-  „.. 
WILMINGTON.  DE  19801-  .... 
WILMINGTON.  DE  19801-  .... 


WILMINGTON.  DE  19803- 


ALACHUA.  FL  3261S- 

ALACHUA,  FL  32615- 

ALLANDALE.  FL  32119-6240  .... 

ALLENDALE.  FL  32127- 

ALTAMONTE.  FL 

ALTAMONTE      SPRINGS.      FL 

32714-4295. 
ALTAMONTE      SPRINGS.      FL 

32714-. 
ALTAMONTE      SPRINGS.      FL 

32701-4396. 
ALTAMONTE      SPRINGS.      FL 

32714-4296. 
ALTAMONTE      SPRINGS.      FL 

32714-4255. 
ALTAMONTE      SPRINGS.      FL 

32715-9004. 


202-872-1500 
202-429-1700 
202-6^8-9100 


302-539-9603 
302-792-2700 
302-227-8811 
302-226-0233 

302-734-5701 
302-678-8500 
302-539-8613 

302-639-9613 
302-645-8600 
302-645-5973 
302-322-9480 
302-658-8511 

302-328-6246 
302-322-6367 
302-738-3400 
302-454-1500 
302-368-8715 
302-737-3900 
302-453-9100 

302-737-5050 
302-292-2870 
302-453-8200 

302-227-2103 

302-227-7169 

302-227-5780 

30^-629-8385 
302-656-9436 

302-656-«300 
302-456-3800 

302-429-7600 

302-292-1500 

302-655-0400 
302-694-3100 
302-654-8300 

302-478-6000 


407-830-1985 
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Property  nam* 


ORLANDO      NORTH 

AND  TOWERS. 
RANUDA  INN  .„ 


HILTON 


SUNDANCE  INN 


THE  RESIDENCE  INN 


ALVA  MOTEL „.... 

RfTZ    CARLTON    AMELIA    IS- 
LAND. 

ANNA  MARIA  MOTEL  

BAY  BREEZE  MOTEL  

ROD  &  REEL  MOTEL 

SEA  ISLE  MOTEL 

APALACH  MOTEL  

GIBSON  INN  _ 

PINK  CAMELLIA  INN 

RAINBOW  INN  &  MARINA  


POBox/RtNo. 


RANCHOINN 


HOUDAY  INN  APOaO  BEACH 

BUDGET  INN  

CROSBrS  MOTOR  INN  . 


ECONO  LODGE 
HOX>  INN  


LAKE  PAGE  MOTEL -.. 

ARCADE  HOTEL  ^ 

CITY  MOTEL 

DESOTO  MOTEL  .~ 

HI  WAY  MOTEL  

M  &  M  MOTEL  OF  ARCADIA  . 

WATERS  MOTEL 

DEER  HAMMOCK  LODGE 

ASTORA  MOTEL  

COMFORT  INN  


COMFORT  INN  MAYPORT 

OCEAN      VIEW      MOTEL      & 

APARTMENT. 
PALMS  MOTEL 


SALT  AIR  MOTEL 
SEA  TURTLE  INN 


ATLANTIS  INN  

LAKE  FOREST  MOTEL  

LAKE  LENA  MOTEL  

AVON  MOTEL 

BEACHFRONT  MOTOR  LODGE 

ECONO  LODGE „... 

JACARANDA  HOTEL 

LAKE  BRENTWOOD  MOTEL 

OAK  TREE  INN  . 

REEDS  MOTEL 

SHARON  MOTEL  „. 

SO  GOOD  MOTEL 

HILLCREST  LODGE  HOTEL  ....„ 
BEST  WESTERN  INN  OF  BALD- 
WIN. 

HAWKINS  MOTEL  

EL  JON  MOTEL 

TROPICAL  MOTEL  

BAY  HARBOR  INN  


S»Mt  address 


350  S.  NORTHLAKE  BLVD 
1S1  N.  DOUGLAS  AVE  ^... 


206  W.  HWY.  436  .... 
270  DOUGLAS  AVE 


21421  SR  80 

4750  AMELIA  ISLAND  PKWY 


806  N.  BAY  BLVD  . 
617  N.BAY  BLVD  . 
877  N.  SHORE  DR 
601  BAY  BLVD.  N  . 
W.  US  HWY.  98  .__ 
100  MARKET  ST  ... 


145  E  AVE  „ 
123  WATER 


W.  HWY.  98  _.. 


6414  SURFSJDE  BLVD  

429  E.  MAM  ST  ..._ _.„ 

1440  W.   ORANGE   BLOSSOM 

TRAIL 

228  W.  MAIN  ST 

1317    S.    ORANGE    BLOSSOM 

TRAIL 
1317   S.   ORANGE    BLOSSOM 

TRAIL 

107  W.  OAK  ST  _ „ 

324  S.  BREVARD  AVE » 

1021  BREVARD  AVE  

S.  US  HWY.  17 

US  HWY.  17 

S.  HWY.  17  _ 

308  S.  UNIVERSITY  AVE  US  ... 

1530  W.  HWY.  40 

2401  MAYPORT  RD 


2401  MAYPORT  RD 
30  OCEAN  BLVD 


28  SHERRY  DR 


425  ATLANTIC  BLVD 
1  OCEAN  BLVD 


331  ORANGE  TREE  DR  

1702  W,  HWY.  92  

1802  US  92  W  

510  N.  US  HWY.  27  

301  GARRETT  RD  ...._ 

2511  S.  US  HWY.  27 r.. 

19  E  MAIN  ST 

2060  N.  US  27 

700  S.  HWY.  27 

102  S.  REST  AVE 

2180  N.  US  HWY.  27 „.... 

1458  S.  LAKE  AVE.  LACY  HIL  ... 

S.  ALT  27 

1088  US  HWY.  301  _.... 


US  HWY.  301  &  90 

1460  E.  MAIN  ST 

1480  E.  MAIN  ST 

9860  E.  BAY  HARBOR  DR 


CKy/Stete/ZIp 


ALTAMONTE      SPRINGS.      FL 

32701-. 
ALTAMONTE      SPRINGS,      FL 

32714-^398. 
ALTAMONTE      SPRINGS.      FL 

32714-4201. 
ALTAMONTE      SPRINGS.      FL 

32714-3318. 

ALVA.  FL  33920-  

AMELIA    ISLAND.    FL    32034- 

9515. 
ANNA  MARIA,  FL  34216-9999  .. 
ANNA  MARIA,  FL  34216-^999  . 
ANNA  MARIA.  FL  34216-9999  .. 
ANNA  MARIA.  FL  34216-0988  . 

APALACHICOLA.  FL  32320- 

APALACHKX)LA,     FL     32320- 

1774. 

APALACHICOLA.  FL  32320- 

APALACHICOLA.     FL     32320- 

1736. 
APALACHICOLA.     FL     32320- 

2038. 
APOLLO  BEACH.  FL  33670-  ...» 

APOPKA.  FL  32703-5351  

APOPKA.  FL  32712-2637 


APOPKA.  FL  32703-5184 
APOPKA.  FL  32703- 


APOPKA.  FL  32703-7605 


ARCADIA.  FL  33821- 

ARCADIA.  FL  33821-4309 

ARCADIA.  FL  33821-4153 

ARCADIA,  FL  33821- 

ARCADIA,  FL  33821- 

ARCADIA,  FL  33821- 

ARCHER,  FL  32618-9755 

ASTOR,FL  32102-7903  

ATLANTIC  BEACH.  FL  32233- 

6365. 
ATLANTIC  BEACH.  FL  32233-  .. 
ATLANTIC  BEACH.  FL  32233- 

5260. 
ATLANTIC  BEACH.  FL  32233- 

5270. 
ATLANTIC  BEACH.  FL  32233- 

4021. 
ATLANTKJ  BEACH.  FL  32233- 

5295. 

ATLANTIS.  FL  33462-1315  

AU6URNDALE.  FL  33823-3915 
AUBURNDALE,  FL  33823-3999 
AVON  PARK.  FL  33825-2699  ... 
AVON  PARK.  FL  33825-4825  ... 
AVON  PARK.  FL  33825-9752  ... 
AVON  PARK.  FL  33825-3942  ... 

AVON  PARK,  FL  33825- 

AVON  PARK.  FL  33825-3550  ... 

AVON  PARK,  a  33825-  

AVON  PARK.  FL  33825-9508  ... 

AVON  PARK.  FL  33825-  

BABSON  PARK.  FL  33827-8638 
BALDWIN.  FL  32234-  


BALDWIN,  FL  32234-  

BARTOW.  FL  33830-5299  „ 
BARTOW.  FL  33830-6201  .. 
BAY     HARBOR     ISLAND. 
33154-2104. 


Telephone 


407-886-1010 


FL 


904-249-0313 
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Property  name 


RESORT 


CONTEMPORY 

HOTEL 
DISNETS    YACHT    &    BEACH 

CLUB. 
FT        WILDERNESS        CAMP 

GROUND. 
GRAND     FLORIDIAN     BEACH 

RESORT 
POLYNESIAN  VILLAGE  HOTEL 

THE  DiSNEY  INN  _„ _ „ 

HOMESTEAD  EFFICIENCY 

MOTEL 

BAY  PORT  JNN  MOTEL  ..._ _ 

LAKESIDE  AMERiCAN  INN  

RUTLEDGE  MOTEL  

SUNLAND  MOTEL 

WALDESSA  MOTEL  

BELLEVIEW     MIDO     RESORT 

HOTEL 

BELLEAJR  BEACH  MOTEL  

KAZMIRA  MOTEL  „.. 

VIN  MAR  MOTEL 

WEST  VlflGIN<A  MOTEL „.. 

BELLWOOD  MOTEL 

BEVERLY  HILLS  MOTEL  


POBox/RtNo. 


BK3  PINE  MOTEL  

NEWFOUND  HARBOR  MOTEL 

AIRPORT  MOTEL 

CAL-CO  MOTEL  

CHEROKEE  MOTEL 


GAPARILLA  INN  HOTEL 

GASPARILLA  INN  48  51  52 
GASPARILLA  INN  53  &  54  .. 


GASPARILLA   INN   COTTAGES 

41&. 
PALMETTO  INN  ....„ 

WATERFRONT  MOTEL 

BOCA  RATON  HOTEL  &  CLUB  . 

BOCA  RATON  MARRIOTT  AT 
CROCKER  CENTER 

COURTYARD  BY  MARRIOTT  .... 

COURTYARD  BY  MARRIOTT  .... 

ECONO  LODGE 

EMBASSY  SUITES  BOCA 
RATON. 

HOLIDAY  INN  

HOLIDAY  INN-LAKESJDE  

HOWARD  JOHNSON  LODGE  .... 

OCEAN  LODGE  MOTEL  

PARKER  MOTEL  &  APART- 
MENT. 

RADISSON  SUITE  HOTEL 

RAMADA  HOTEL  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SHERATON  OF  BOCA  RATON  . 

SHORE  EDGE  MOTEL 

THE  BRIDGE  HOTEL  

UNIVERSITY  INN 

WHITE  HOUSE  MOTEL 

BEST  WESTERN  TIVOLI  INN  _ 

BUDGET  INN  

ECONO  LODGE _« 

RIDGEWOOD  MOTEL 


RT  5  ...... 

TOBOX 


Street  eddreae 


THEME  PARK 


1700  EPCOT  RESORT  BLVO 


DISNEY  CAMPGROUND 


4401  FLORIDIAN  WAY 


THEME  PARK 

GOLF  COURSE  THEME 
13341  PHiaiPS  HWY  .... 


4836  CORTEZ  BLVD 

1075  S.  MAIN  ST 

120  S.  MAIN  ST 

K.VY.  80 

800  STATE  RD.  80  .... 
25  BELLEVIEW  BLVD 


2040  GULF  BLVD „..., 

9946  SE  HWr.  441   _..., 

5018  SE  ABSHIER  BLVD _... 

5203  SE  ABSHER  BLVD 

US  HWY.  1   

2  BEVERLY  HILLS  BLVD _..., 


BOX  796 

NEWFOUND  BLVD 

E.  FLORIDA  HWY.  20 

W.  HWY.  20 

628  W.  CENTRAL  AVE 


PALM  AVE  

PALM  AVE  

5TH  ST.  &  PALM  ... 
5  5TH  ST.  &  PALM 

381  PALM  DR 

11THST 


501  E.  CAMINO  REAL  „ 

5150  TOWN  CENTER  OR  ... 


2000  NW  EXECUTIVE  CT  

2000  NW  EXECUTIVE  CT  ..... 

2899  N.  FEDERAL  HWY 

661  NW  53RD  ST 


1950  GLADES  RD 

8144  GLADES  RD  

80  W.  CAMINO  REAL  

531  N.  OCEAN  BLVD 

444  E.  PALMETTO  PARK  RD 


7920  GLADES  RD >... 

2901  N.  FEDERAL  HWY 
525  NW  77TH  ST  


2000  NW  19TH  ST  

425  N.  OCEAN  BLVD  .... 
999  E.  CAMINO  REAL  ... 
2700  N.  FEDERAL  HWY 
641  S.  FEDERAL  HWY  .. 

I  10  &  HWY.  79 

114W.  HWY.  90 

MO  &  ST  JOHNS  n 

602  S.  WEEKS  ST 


Oty/Stata/Zip 


BAY  LAKE.  FL  32830- 

BAY  LAKE.  FL  32830- 

BAY  LAKE,  FL  32830- 

BAY  LAKE,  FL  32830- 

BAY  LAKE.  FL  32830- 
BAY  LAKE.  FL  32830- 
BAYARD.  FL  32224-  ... 


BAYPORT,  FL  34607-  

BELLE  GLADE,  FL  33430-4996 
BELLE  GLADE,  FL  33430-3424 
BELLE  GLADE,  FL  33430-4999 
BELLE  GLADE,  FL  33430-4127 
BELLEAIR.FL  34616-1991   


BELLEAIR  BEACH,  R  34648-  .. 

BELLEVIEW,  FL  32620- 

BELLEVIEW,  FL  32620-3921  .... 
BELLEVIEW,  FL  32620-3916  .... 

BELLWOOD,  FL  32780-  

BEVERLY    HILLS.    FL    3266&- 

3240. 
BIG  PINE  KEY.  FL  33043-9507  . 

BIG  PINE  KEY.  FL  33043-  

BLOUNTSTOWN,  FL  32424-  .„.. 

BLOUNTSTOWN.  FL  32421- 

BLOUNTSTOWN.     FL     32424- 

1910. 
BOCA    GRANDE,    FL    33821- 

9999. 
BOCA 

9999, 
BOCA 

BOCA    GRANDE,    FL    33821- 

9999. 
BOCA 

0624 
BOCA    GRANDE,    FL    33921- 

9999. 
BOCA  RATON,  FL  33432-6196  . 
BOCA  RATON.  FL  33486- 

BOCA  RATON.  FL  33431- 

BOCA  RATON,  FL  33431- 

BOCA  RATON.  FL  33431-6801  . 
BOCA  RATON.  R.  33487-8293  . 


GRANDE.    FL    33921- 
GRANDE,    FL    33921- 


GRANDE,    FL    33921- 


Teiephone 


BOCA  RATON, 
BOCA  RATON. 
BOCA  RATON, 
BOCA  RATON, 
BOCA  RATON, 


FL  33431-7384 
FL  33434-4004 
FL  33432-6177 
FL  33432-4213  . 
FL  33432-6018 


BOCA  RATON,  FL  33434-4192 
BOCA  RATON,  FL  33431-6798 
BOCA  RATON,  FL  33487-1388 

BOCA  RATON,  FL  33431-7365  , 
BOCA  RATON,  FL  33432-4299  . 
^BOCA  RATON,  FL  33432-6399  , 
BOCA  RATON,  FL  33431-7799  . 
BOCA  RATON.  FL  33432-6031  . 

BONIFAY.  FL  32425- „ 

BONIFAY,  FL  32425-2614 

BONIFAY.  FL  3242S- 

BONIFAY,  FL  3242S-3066 


407-392-4600 
407-241-7070 
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Property  nama 


ANGLER  PARADISE  MOTEL 
BEACH  HOUSE  MOTEL 


BONITA       BEACH       RESORT 

MOTEL 

COMFORT  INN  HOTEL 

COMFORT    INN    OF    BONITA 

SPRINGS. 
DRIFTWOOD  MOTEL 

ECONO  LODGE 

ECONO    LODGE    OF    BONITA 

SPRINGS. 
EMPIRE  COURT  MOTEL  _ 


POBox/RtNo. 


FLAMINGO  MOTEL 


INN  ON  THE  BAY  .; , 

MICHAEL  MOTEL 

PORPOISE  PASS  MOTEL 


SHANGRI  LA  HOTEL  MOTEL 


ANN  MARIE  MOTEL 


BOYNTON  BEACH  MOTEL 
BOYNTON  LODGE  MOTEL 

GOLDEN  SANDS  INN  


HOUDAY  INN 


HOLIDAY-INN  CATAUNA 


HOMING  INN 


LORAJNE  COURT  MOTEL 


RAMAOA        INN        BOYNTOlJ 

BEACH. 
SUNSHINE  COURT  MOTEL  


WISHING  WELL  MOTEL  

53  AVENUE  MOTEL 

BAXTER  MOTEL 

BRADENTON  RESORT  INN  

BUDGET  INN  

COMFORT  MOTEL 

DAYS  INN  BRADENTON 

DAYSTOP  MOTEL 

ECONO  LODGE 

ECONO  LODGE  ,> 

FREEDS  MOTEL  ._ 

HOJO  INN  BRADENTON  

HOLIDAY  INN  RIVERFRONT 

JONIWOOD  H^TEL  OF  FLOR- 
IDA. 

MANATEE  MOTEL 

MICHIANA  MOTEL  

MOTEL  6  678 

NINTH  STREET  W  MOTEL 

PALMER  HOUSE  MOTEL  

PARK  INN  INTERNATIONAL 
BRADENTON. 

PARK  INN  LIMITED 

PLAZA  MOTEL 

RIEDELS  MOTEL  &  APART- 
MENTS. 

RIVER  PARK  RESIDENCE 
HOTEL 


SUMtaddrMS 


27711  WINDSOR  RO.SW 
26108  HICKORY  BLVD 


26385  SW  HICKORY  BLVD 


9800  BONITA  BEACH  RD 
9800  BONITA  BEACH  RO 


27091  OLD  41  RO 


28090  QUAIL'S  NEST  LN 
28090  QUAILS  NEST  LN 

26620  OLD  US  41  


4330  BONITA  BEACH  RO 


4701  W.  BONITA  BEACH  RD 

9790  BEACH  RD.  SE  

26210  HICKORY  BLVD 


27580  OLD  41  RO 


911  S.  FEDERAL  HWY 

623  S.  FEDERAL  HWY 
222  N.  FEDERAL  HWY 

520  SE  21  ST  AVE 


480  NW  2ND  AVE 


1601  N.  CONGRESS  AVE 
2821  S.  FEDERAL  HWY  ... 


2703  S.  FEDERAL  HWY 

1935  S.  FEDERAL  HWY 

1900  N.  FEDERAL  HWY 

2505  S.  FEDERAL  HWY 

1403  E.  53RD  AVE 

3225  W.  14TH  ST 

2303  1ST  ST 

1800  W.  14TH  ST  ..„ 

1715W.  14THST 

3506  1ST  ST.  W 

644  E.  67TH  ST.  CIH  

6727  W.  14TH  ST  ,. 

607  E.  67TH  ST.  CIR  

1060  E.  MANATEE  AVE  . 

6511  W.  14THST 

100  RIVERFRONT  OR  „.. 
2003  W.  14TH  ST 


3502  W.  14TH  ST 

3235  W.  14TH  ST 

660  E.  67TH  ST.  CIR 

2308  W.  9TH  ST 

1821  W.  13TH  ST  ..... 
4450  W.  47TH  ST 


668  E.  67TH  ST.  CIR 
4410  W.  14TH  ST  ...... 

1839  W.  14TH  ST 


300  W.  10TH  ST 


City/Stata/Zlp 


BONITA  SPRINGS.  FL  33923- 

4195. 
BONITA  SPRINGS,  FL  3382S- 

3794. 
BONITA  SPRINGS.  FL  33923- 

3790. 
BONITA  SPRINGS.  FL  33923-  .. 
BONITA  SPRINGS.  FL  3382^ 

4627. 
BONITA  SPRINGS.  FL  3392S- 

S404. 
BONITA  SPRINGS,  FL  3392^-  .. 
BONITA  SPRINGS,  FL  33923- 

6999. 
BONITA  SPRINGS.  FL  33923- 

6637 
BONITA  SPRINGS.  FL  33923- 

4007. 
BONITA  SPRINGS,  FL  33923-  .. 
BONITA  SPRINGS.  FL  33923-  .. 
BONITA  SPRINGS,  FL  33923- 

3703. 
BONITA  SPRINGS.  FL  33923- 

5503. 
BOYNTON  BEACH.  FL  33435- 

5612. 
BOYNTON  BEACH,  FL  3343S-  . 
BOYNTON  BEACH.  FL  3343S- 

4117. 
BOYNTON  BEACH.  FL  33435- 

7299. 
BOYNTON  BEACH.  FL  3343&- 

4091 
BOYNTON  BEACH.  FL  33426- 

8707. 
BOYNTON  BEACH.  FL  33435- 

7796. 
BOYNTON  BEACH,  FL  33435- 

7797. 
BOYNTON  BEACH.  FL  33435- 

6904. 
BOYNTON  BEACH.  FL  33435- 

2834. 
BOYNTON  BEACH.  FL  33435- 

7721. 
BRADENTON,  FL  34203-4811  .. 
BRADENTON.  FL  34205-6297  .. 
BRADENTON,  FL  34208-3655  .. 
BRADENTON.  FL  34205-7100  ,. 
BRADENTON.  FL  34205-7132  .. 
BRADENTON.  FL  34208-4402  .. 

BRADENTON.  FL  34209- 

BRADENTON.  FL  34207-5607  .. 

BRADENTON,  FL  34208- 

BRADENTON.  FL  34208-1248  .. 

BRADENTON,  FL  34207- 

BRADENTON,  FL  34205-8824 
BRADENTON,  FL  34205-7138 

BRADENTON.  FL  34205-6213 
BRADENTON,  FL  34205-6298 
BRADENTON.  FL  34208-9064 
BRADENTON.  FL  34205^7072 
BRADENTON,  FL  34205-7126 
BRADENTON.  FL  34210-  


813-822-5001 


813-047-3366 


BRADENTON.  FL  34208- 

BRADENTON.  FL  34207-1425 
BRADENTON,  FL  34205- 


BRADENTON,  FL  34205-8637 
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Property  name 


SUNSHINE  INN  .._ 

THRIFTY  LODGE  MOTEL 
EL  BANDIDO  MOTEL 


GULF  PRIDE  BEACH  MOTEL 

PELICAN  POST  MOTEL 

SAND  &  SEA  MOTEL 

SILVER  SURF  MOTEL  

TROPIC  ISLE  MOTEL  

VILLA  DEL  SOL  MOTEL 

WILEY  MOTEL 


RANDOM  MOTOR  LODGE 

TEAMBOAT  DIVE  INN 

SNOWBIRD  MOTEL „ 

DAYS  INN  

HOLIDAY  INN  „ _ 

JEFFERSON  MOTEL 

OAKS  MOTEL  

OLDE  OAK  INN  MOTEL 

SUNRISE  MOTEL 

SUNSET  MOTEL  ...„ „ 

BUNNELL  MOTOR  LODGE/ 
MOTEL 

MILTON  MOTEL  

BARNES  MOTEL  „.- 

GUEST  HOUSE  MOTEL 

CYPRESS  VILLAGE  INN _. 

FRIENDSHIP  INN  

PINES  MOTEL  - 

REGINA  MOTEL „. 

ROYAL  INN 

TRK^IA  MOTEL 

BEACH  INN  AT  THE  PORT  

ADAR  BAY  MOTEL  WATER- 
FRONT A. 

ATLANTIC  COURT  MOTEL 

BIKINI  MOTEL  ._ 

CASA  LOMA  MOTEL 

COLONIAL  RESORT  MOTEL 

DEL  PRADO  INN  

DEL  PRADO  INN  EAST 

QUALITY  INN  FT  MYERS  CAPE 
CORAL 

QUALITY  INN  NAUTILUS 

TWEEN  WATERS  INN 

TWIN  PALMS  RESORT  MARINA 

BEACHSIDE  MOTEL  

GEORGIAN  MOTEL 

GULF  WATERS  MOTB. 

ISLAND  VIEW  MOTEL 

RIVERSIDE  MOTEL 

CASSADAGA  HOTEL  „ 

LU  RAE  MOTEL 

BEACH  FRONT  MOTEL 

CEDAR  INN „ 

DOCK  STREET  MOTEL  

FARAWAY  INN  MOTEL 

GULF  SIDE  MOTEL 

MARINA  h«OTEL  . 

SUNSET  WLE  PARK  IN  MT 

ANCHOR  INN 


POBox/RtNo. 


BAYSHORE  MOTEL 


Street  address 


1801  W.  14TH  ST 

6516  W.  1<TH  ST 

2200  N.  GULF  OR  .».. 

2201  N.  GULF  OR  ..„. 

202  N.  1ST  ST 

2412  GULF  DR  

1301  S.GULF  OR  

2103  N.  GULF  DR  

2502  N.  GULF  DR 

110S.  8THST 


906  E.  BRANDON  BLVO  .. 

HWY.  27  &  129 

HWY.  20 

31015  CORTEZBLVD 

SR  50  »  l-re  

1030  W.  JEFFERSON  ST 

630  S.  BROAD  ST _..., 

22081  E.  CORTEZ  BLVD  . 

250  E.  BROAD  ST 

301  W.  BROAD  ST 

603  N.  US  HWY.  1   


1105  S.  US  1 

S.  US  301  

W.  HWY.  48  

US  HWY.  1  N.  6  MILE 

HWY.  1  1  M  N  

701  N.  OLD  KINGS  RD  

205  W.  1ST  AVE 

216  N.  KINES  RO 

N.  US  1  »  301   

8701  ASTRONAUNT  BLVD 
4601  SE  5TM  AVE 


4813  ATLANTIC  CT 

1623  EDITH  ESPLANADE  . 
3608  DEL  PRADO  BLVD  ... 

4913VINCENNESCT  

1502  MIRAMAR  ST  

1734  CAPE  CORAL  PKWY 
1538  CAPE  CORAL  PKWY 

1538  CAPE  CORAL  PKWY 

15951  CAPTIVA  DR 

15107  CAPTIVA  DR  _. 

W.  US  HWY.  98 

CURTIS  AVE  

HC  62  BOX  13 

E.  US  HWY.  319 STARR  _ 

HWY.  319  BOX  738 

355  CASSADAGA  RO  

3400S.  US  HWY.  17  4  92  . 

W.  1ST  ST 

2N0  ST  

109  DOCK  ST 

3  G  ST  

END  OF  SR  24  

HWY  24 

HWY.  24 

22968  BAYSHORE  RD 

23285  BAYSHORE  RO 


City/State/Zip 


BRADENTON.  FL  34205- 

BRADENTON.  FL  34207-5801  .. 
BRADENTON       BEACH.       FL 

34217-2236. 
BRADENTON       BEACH.       FL 

34217-2237. 
BRADENTON       BEACH.       FL 

34217-2402. 
BRADENTON       BEACH.       FL 

34217-2240. 
BRADENTON       BEACH.       FL 

34217-2519. 
BRADENTON       BEACH.       R 

34217-2235. 
BRADENTON       BEACH.       FL 

34217-2242. 
BRADENTON       BEACH.       FL 

34217—2504 

BRANDON,  FL  33511-S514 

BRANFORD.  FL  32008- 

BRISTOL  FL  32321- 

BROOKSVILLE.  FL  34602-  

BROOKSVILLE,  FL  34602-  ...._ 
BROOKSVILLE.  FL  34601-2426 
BROOKSVILLE.  FL  34601-2841 
BROOKSVILLE.  FL  34601-2762 
BROOKSVILLE.  FL  34601-2924 
BROOKSVILLE,  FL  34601-2834 
BUNNELL  FL  32010- 


BUNNELL  FL  32010- 

BUSHNELL  FL  33513- 

BUSHNELL  FL  33513- 

CALLAHAN.  FL  32011- 

CALLAHAN.  FL  32011- 

CALLAHAN,  FL  32011- 

CALLAHAN,  FL  32011-9757 

CALLAHAN.  FL  32011- 

CALLAHAN.  FL  32011- 

CAPE  CANAVERAL,  FL  32920- 
CAPE  CORAL.  FL  33904-8595  . 


CAPE 
CAPE 
CAPE 
CAPE 
CAPE 
CAPE 
CAPE 


CORAL. 
CORAL 
CORAL, 
CORAL, 
CORAL, 
CORAL. 
CORAL. 


a  33904-9530 
FL  33904-5624 
FL  33904-7174 
FL  33904-9119 
FL  33904-9737 
FL  33904-9620 
a  33904-9650 


CAPE  CORAL,  FL  33904-  ... 
CAPTIVA.  FL  33924-0249  .. 
CAPTIVA  FL  33924-9999  .., 
CARRABELLE,  FL  32322-  ... 
CARRABELLE,  FL  32322-  ... 
CARRABEaE,  FL  32322-  .., 
CARRABELLE,  FL  32322-  ... 
CARRABELLE.  FL  32322-  ... 
CASSADAGA  FL  32706-  .... 
CASSELBERRY,  FL  32707- 

CEDAR  KEY,  FL  32625- 

CEDAR  KEY,  FL  32625- 

CEDAR  KEY,  FL  32625- 

CEDAR  KEY,  FL  32625-  ....„ 

CEDAR  KEY.  FL  32625- 

CEDAR  KEY.  FL  32625- 

CEDAR  KEY.  FL  32625-  ...». 
CHARLOTTE      HARBOR. 

33950-. 
CHARLOTTE      HARBOR. 

33980-. 


FL 
FL 


Telephone 


813-542-2121 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16. 1993-Continued 


Prop«rty  nam* 


cove  court  PyiOTEL 
GULF  MOTEL  


HARBOUR  INN 


CHATTAHOOCHEE  INN 


MORGAN  MOTEL 

BEST  WESTERN  INN 

CEDAR  OAKS  MOTEL  

CRYSTAL  OAKS  MOTEL  

FANNING  SPRINGS  MOTEL  . 

HOLIDAY  TIME  MOTEL  

MANATEE  SPRINGS  MOTEL 

NEIGHBORS  MOTEL 

TREASURE  CAMP  MOTEL  .... 

BUtXSET  INN  

CHIPLEY  MOTEL 

DAYS  INN 

BLUE  HERON  MOTEL  


POBox/RtNo. 


ORANGE  BLOSSOM  MOTEL  .... 

ALOHA  MOTEL 

AMERICAN  INN  

AQUA  CLARA  MOTEL 

ATRIUM  HOTEL 

BEST  WESTERN  CLW 

CENTRAL  1. 

BUDGET  INN  

BUTTERFLY  MOTEL  

CIMYS  MOTEL 

CLEARWATER  BAY  MOTEL 

CLEARWATER  CENTRAL 

CLEARWATER        DOWNTOWN 
TRAVELODGE. 

CLEARWATER  PALMS  MOTEL  . 

COMFORT  INN  CLEARWATER  . 

COMFORT  INN  CLEARWATER/ 
ST.  PETERSBURG. 

COMFORT  MOTEL 

CONTINENTAL  INN  

COUNTRYSIDE  MOTEL 

COURTYARD  BY  MARRIOTT  .... 
COURTYARD  BY  MARRIOTT  .... 
COURTYARD  BY  MARRIOTT 
ST.  PETERSBURG/CLEAR- 
WATER. 
DAYS  INN  CLEARWATER  192  .. 

DAYS  INN  MOTEL 

DELUX  MOTEL  

DIANA  MOTEL  

ECON  INN  OF  CLEARWATER  '.'. 
ECONOMY     INN     OF    CLEAR- 
WATER. 

EDGEWATER  DR  MOTEL  

FLAMINGO  MOTEL  

FOUR  OAKS  MOTEL 

GULF  TO  BAY  MOTEL  II 

HAMPTON  INN  CLEARWATER/ 
ST  P. 

HILLCREST  MOTEL 

HILLTOP  MOTEL 

HOLIDAY  INN  EXPRESS  

HOLIDAY  INN  EXPRESS  GATE- 
WAY. 

HOLIDAY  INN  MOTEL 

HOLIDAY   INN   ST   PETE   AIR- 
PORT. 
HOWARD  JOHNSON  LODGE  .... 

KENTUCKIAN  MOTEL 

LA  QUINTA  MOTOR  INN  688  .... 


StrMtaddTMs 


23275  SE  BAYSHORE  RD 
23223  BAYSHORE  RD 


5000  TAMIAMI  TRAIL 


516  W.  WASHINGTON  ST 


HWY.  90  E  „.. 

US  HWY.  19  N  .„ 

US  19  1  M 

N.  US  19  8  M 

US  19  9  M 

US  19  2  M 

US  19  1  M 

US  HWY.  19  5M  N  .... 
HWY.  347  FOWLERS  B 
700  E.  JACKSON  AVE  .. 
402  W.  JACKSON  ST  .... 

S.  HWY.  77 

MAMIE  ST 


17575S.  USHWY.  301  

1860  N.  FT  HARRISON  AVE 

16045  N.  US  HWY.  19  

1770  N.  FT  HARRISON  AVE 
1707  N.  FT  HARRISON  AVE 
21252  N.  US  HWY.  19  


1471  COURT  ST  

12500  US  HWY.  19  

1379  GULF  TO  BAY  BLVO  

1824  N.  FORT  HARRISON  AVE 

21030  US  19  N  

711  CLEVELAND  ST 


1735  GULF  TO  BAY  BLVO 

3580  ULMERTON  RD  

3680  ULMERTON  RD  


28596  N.  US  HWY.  19 

12810  US  HWY.  19  

27988  US  HWY.  19  

3131  EXECUTIVE  DR  . 
3131  EXECUTIVE  DR  . 
3131  EXECUTIVE  DR  . 


3910  ULMERTON  RD  

22950  N.  US  HWY.  19  

1477  S.  FT  HARRISON  AVE 
1814  GULF  TO  BAY  BLVD  .. 

18736  N.  US  HWY.  19  

1274  CLEVELAND  ST 


1919  EDGEWATER  DR  

1806  N.  FT  HARRISON  AVE 
2061  GULF  TO  BAY  BLVO  ... 
2960  GULF  TO  BAY  BLVD  ... 
3655  HOSP1TAUTY  LN  


26  S.  HILLCREST  AVE  

1466  GULF  TO  BAY  BLVD 

13625  ICOT  BLVD 

13625  ICOT  BLVO 


21030  US  HWY.  19  .... 
3535  ULMERTON  RD 


20788  US  HWY.  19  

1840  N.  FT  HARRISON  AVE 
3301  ULMERTON  RD  


aty/State/Zlp 


HARBOR.  FL 
HARBOa  FL 
HARBOR.      FL 


CHARLOTTE 

33880-3211 
CHARLOTTE 

33960-. 
CHARLOTTE 

33950-. 
CHATTAHOOCHEE,  FL  32324- 

1332. 
CHATTAHOOCHEE.  FL  3232*- 

CHIEFLAND,  FL  32626-  

CHIEFLAND.  FL  32626- 

CHIEFLAND.  FL  32626- 

CHIEFLAND.  FL  3262ft- 

CHIEFLAND,  FL  3262ft-  

CHIEFLAND.  FL  3262ft- 

CHIEFLAND.  FL  32626- 

CHIEFLAND.  FL  32626-  

CHIPLEY.  FL  32428-2024  

CHIPLEY.  FL  32428-1702  

CHIPLEY.  FL  3242ft-  

CHOKOLOSKEE.     FL     33925- 

9999. 

CITRA.  FL  32113- 

CLEARWATER,  FL  34615-1755 
CLEARWATER.  FL  34624-6703 

CLEARWATER.  FL  34615- 

CLEARWATER,  FL  34615-1702 
CLEARWATER.  FL  34625-2896 

CLEARWATER.  FL  34616-6190 
CLEARWATER.  FL  34624-7210 
CLEARWATER.  FL  34615-5310 

CLEARWATER.  FL  34615- 

CLEARWATER.  FL  34625- 

CLEARWATER.  FL  34615- 

CLEARWATER.  FL  34615-6503 
CLEARWATER,  FL  34622-4286 
CLEARWATER.  FL  34622- 


CLEARWATER.  FL  34621-2528 
aEARWATER.  FL  34624-7216 
CLEARWATER.  FL  34621-4905 

CLEARWATER,  FL  34622- 

CLEARWATER,  FL  34622- 

CLEARWATER.  FL  34622- 


CLEARWATER. 
CLEARWATER, 
CLEARWATER. 
CLEARWATER, 
CLEARWATER. 
CLEARWATER. 

CLEARWATER. 
CLEARWATER. 
CLEARWATER. 
CLEARWATER. 
CLEARWATER, 


FL  34622-4220 
FL  34625-1595 
FL  34616-2099 
FL  34625-3412 
FL  34624-3101 
FL  34615-4911 

FL  34615-1465 
FL  34615-1710 
FL  34625-3711 
FL  34619-4222 
FL  34622-3802 


CLEARWATER.  FL  34616-ft097 
CLEARWATER,  FL  34615-6319 
CLEARWATER.  FL  34620-5703 
CLEARWATER.  FL  34620- 

CLEARWATER,  FL  3462S-4498 
CLEARWATER.  FL  34622-4288 

CLEARWATER.  FL  34625-4496 
CLEARWATER.  FL  34615-1712 
CLEARWATER.  FL  34622-3314 


Telephone 


81»-797-8173 
813-446-913 


813-573-1171 

813^72^^8484 
813^72^^8484 


81^-636-7275 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  UST  NOVEMBER  16.  1 993— Continued 


Property  nam* 


LE  PARC  INN 

MOTEL  ANN  

NEW  RANCH  MOTEL 

ORANGE  MOTEL  

ORANGE  MOTEL  400  

PARK  LAKE  MOTEL 

PLEASANT  INN  

RADDISSON       SUITES-SAND 

KEY. 

RAMADA  INN 

RED  CARPET  INN 

REGAL  MOTEL 

RESIDENCE  INN  HOTEL 

RIO  MOTEL 

ROOEWAY  INN 

ROYAL  PALM  MOTEL 

SANDALWOOD  MOTEL  

SHORELINE  VIEW  MOTEL 

ST.    PETERSBURG    SUPER    8 

MOTEL 

SUNCOAST  INN  

SUNNY  MOON  MOTEL  

SUNSET  PINES  MOTEL  

TUCKERS  MOTEL 

400  MOTEL  


POBox/RtNo. 


AEGEAN  SANDS  MOTEL 
ALBATROSS  MOTEL  


ANN  ESTHER  INN 


BEACH  MOORING  MOTEL 


BEST  WESTERN  SEA  STONE 

SUIT. 
BEST   WESTERN    SEA   WAKE 

INN. 
BREEZWAY  MOTEL 


CAMELOT  MOTEL 


CARIBBEAN  GULF  HOTEL 


CLEARWATER  BEACH  ECONO 

LODGE 
CLEARWATER  BEACH  HILTON 

INN. 
CLEARWATER  BEACH  HOTEL  . 

CLEARWATER  BEACH  HOTEL  . 


CLEARWATER 

BEACH  PR. 
DAYS  INN  


BEACH  HOTEL 


DOLPHIN  WATCH  MOTEL 
DRIFTWOOD  INN 


DUNES  MOTEL  .. 
FALCON  MOTEL 


GEM  TOWER  MOTEL 


GLASS  HOUSE  MOTEL 
GULF  BEACH  MOTEL  ... 


HO  JO  INN 


Street  address 


11333  US  HWY.  19  

1630  GULF  TO  BAY 

2275  GULF  TO  BAY  BLVD  .., 
1736  GULF  TO  BAY  BLVD  ... 

400  SATURN  AVE  

1520  GULF  TO  BAY  BLVD  ... 
1744  N.  FT  HARRISON  AVE 
1201  GULF  BLVD 


26508  N.  US  HWY.  19  

2940  GULF  TO  BAY  BLVD 

1320  CLEVELAND  ST 

5050  ULMERTON  RD  

1488  GULF  TO  BAY  BLVD 

20967  US  HWY.  19  

1250  CLEVELAND  ST 

407  S.  JUPITER  AVE  

1941  EDGEWATER  DR  

13260  34TH  ST  


20162  N.  US  HWY.  19  

12600  US  HWY.  19  

1800  N.  FT  HARRISON  AVE 

14650  66TH  ST.  N 

401  S.  GULFVIEW  BLVD  


421  S.  GULFVIEW  BLVD 


346HAMDENDR 


229  CORONADO  DR 
620  BAYWAY  BLVD  . 


445  HAMDEN  DR 


691  S.  GULFVIEW  BLVD 


602  POINSETTIA  AVE 

603  MANDALAY  AVE  .. 


430  S.  GULFVIEW  BLVD 
625  S.  GULFVIEW  BLVD 
715  S.  GULFVIEW  BLVD 
490  N.  GULFVIEW  BLVD 


500  MANDALAY  AVE 


500  MANDALAY  BLVD 


100  CORONADO  DR  .. 
607  BAY  ESPLANADE 
460  E.  SHORE  DR  


514  S.  GULFVIEW  BLVD 


415  CORONADO  DR 


342  HAMDEN  DR 


229  S.  GULFVIEW  BLVD 


419  CORONADO  DR 
656  BAYWAY  BLVD  . 


CIty/State/Zip 


CLEARWATER. 
CLEARWATER. 
CLEARWATER. 
CLEARWATER. 
CLEARWATER. 
CLEARWATER. 
CLEARWATER, 
CLEARWATER. 

CLEARWATER. 
CLEARWATER. 
CLEARWATER. 
CLEARWATER, 
CLEARWATER, 
CLEARWATER, 
CLEARWATER, 
CLEARWATER, 
CLEARWATER. 
CLEARWATER. 

CLEARWATER, 
CLEARWATER, 
CLEARWATER, 
CLEARWATER, 
CLEARWATER 
34630-2599. 
CLEARWATER 
34530-2599. 
CLEARWATER 
34630-2474. 
CLEARWATER 
34630-2477. 
CLEARWATER 

34630- 
CLEARWATER 

34630-. 

CLEARWATER 

34630-2697. 

CLEARWATER 

34630-1648. 

CLEARWATER 

34630-1741. 

CLEARWATER 

34630-2598. 

CLEARWATER 

34630-2643. 

CLEARWATER 

34630-2964. 

CLEARWATER 

34630-2008. 

CLEARWATER 

34630-. 
CLEARWATER 
34630-1798. 
CLEARWATER 

34630-. 
CLEARWATER 

34630-. 

CLEARWATER 

34630-2034. 

CLEARWATER 

34630-2538. 

CLEARWATER 

34630-2506. 

CLEARWATER 

34630-2473. 

CLEARWATER 

34630-2499. 

CLEARWATER 

34630-2506. 

CLEARWATER 

34630-2696. 


FL  34624-7404 
FL  34615-6420 
FL  34625-4095 
FL  34615-6564 

FL  34615- 

FL  34615-6313 

FL  34615-  

FL  34630-  


FL  34621-3429 
FL  34619-4222 
FL  34815-5199 
FL  34520-4001 
FL  34615-5383 
FL  34625-4497 
FL  34615-4911 
FL  34615-6518 
FL  34615-1417 
FL  34622-  


FL 
FL 
FL 
FL 

FL 
FL 


FL  34624-5008 
FL  34624-7212 
FL  34615-1710 
FL  34624-7206 
BEACH.       FL 

BEACH,      FL 

BEACH.      FL 

BEACH, 

BEACH. 

BEACH, 

BEACH. 

BEACH, 

BEACH, 

BEACH.      FL 

BEACH.      FL 

BEACH,      FL 

BEACH.      FL 

BEACH,      FL 

BEACH, 

BEACH, 

BEACH, 

BEACH. 

BEACH.      FL 

BEACH.       FL 

BEACH,      FL 

BEACH.      a 

BEACH.      FL 

BEACH.      FL 


FL 
FL 
FL 
FL 


813-586-1100 


813-572-8881 


<27M 
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HOTEL  AND  Motel  Fwe  Safety  Act  National  Master  Lbt  November  16, 1963— ConUnoed 


Prap*rtynam« 


HOUOAY  HOUSE  RESORT  MO- 
TELS. 

HOUOAY  HOUSE  RESORT  MO- 
TB3. 

HOUOAY  HOUSE  RESORT  MO- 
TELS. 

HOUOAY  INN  GULFVJEW 


HOUOAY  INN  GULFVtEW  

HOUOAY  INN  GULFVIEW 

HOUOAY  INN  SURF8I0E 

ISLAND  OUEEN  MOTEL 

tVY  LEAGUE  MOTEL 

KHQ  COLE  MOTEL  _.. „ 

LA  FIESTA  MOTEL 

LAGOON  RESORT  MOTEL  .„. 

MAR  JAC  MOTEL 

MONACO  MOTEL 

NJCKEY  MOTEL  _. 

OLYMPIA  MOTEL „., 

PALM  PAVILION  INN 

PARKER  MANOR  MOTEL 


POBox/RtNo. 


S»M«*ddraM 


PEUCAN     COVE     MOTEL     & 

APARTMENTS. 
PORT  VUE  MOTEL  

RAOISSON  RESORT  HOTEL  .... 

RITZ  MOTEL  .„ 

ROYAL  CANADIAN  MOTEL  ...... 

SAND  DUNES  MOTEL  

SANDMAN  MOTEL 

SANDPIPER  MOTEL  

SEA  AiR  MOTEL  .„ 

SEA  CAPTAIN  MOTEL  

SEA  CLOUD  MOTEL 

SEA  COVE  MOTEL  

SEA  PINES  MOTEL 

SEA  SPRAY  INN  .„ „ 

SEAGULL  INN  MOTEL  „„.. 

SHERATON  SANO  KEY  HOTEL 

SILVER  SANDS  MOTEL 

SPY  GLASS  MOTEL  .._ 


463  N.  GULFVIEW  BLVD  .. 
470  N.  GULFVIEW  BLVD  .. 
405  N.  GULFVIEW  BLVD  ... 
521  S.  GULFVIEW  BLVO  ... 
521  S.  GULFVIEW  BLVD  ... 
621  S.  GULFVIEW  BLVD  .„. 

400  MANOALAV  AVE 

158  BRWHTWATER  DR  .... 
600  BAYWAY  BLVD 

401  E.  SHORE  DR  

106  BRIGHTWATER  OR  ... 
619  S.  GULFVIEW  BLVD  .., 

144  BRIGHTWATER  DR  

646  POfNSETTIA  AVE  _ 

427  POINSETTW  AVE  

423  E.  SHORE  DR  

18  BAY  ESPLANADE  

115  BRIGHTWATER  DR 

125  BRIGHTWATER  DR  ..... 

101  OORONADO  DR  

1201  GULF  BLVD 

355  GULFVtEW  BLVO 

653  MANDALAY  AVE  

19  ROCKAWAY  ST  

300  HAMDEN  DR 

400  E.  SHORE  DR  

41  DEVON  DR „, 

40  DEVON  DR 

640  8.  GULFVIEW  BLVD  ..... 

316  HAMDEN  DR  

134  BraOHTWATER  DR  ...... 

331  CORONADO  DR  

174  BRK3HTWATER  DR  ...... 

1160  GULF  BLVD 

416  HAMDEN  OR 

216  S  GULFVIEW  BLVD 


City/Stata/Zlp 


BEACH. 

FL 

BEACH, 

FL 

BEACH, 

FL 

BEACH, 

FL 

BEACH. 

FL 

BEACH. 

a 

CLEARWATER      BEACK      FL 

3463(V-2005. 
CLEARWATER      BEACH,      FL 

3463&-200& 
CLEARWATER      BEACH.      FL 

34630-2042. 
CLEARWATER      BEACH,      FL 

34630-^507. 
CLEARWATER      BEACH,      FL 

34630-. 
CLEARWATER      BEACH,      FL 

34632-. 
CLEARWATER      BEACH.      FL 

34630-2098. 
CLEARWATER      BEACH,      FL 

34630-2456. 
CLEARWATER      BEACH,      FL 

34630-2607. 

CLEARWATER 

34630-2056. 

CLEARWATER 

34630-2400. 

CLEARWATER 

34630-2654. 

CLEARWATER 

34630-2455. 

CLEARWATER 

34630-1552. 

CLEARWATER 

34630-2025. 

CLEARWATER      BEACH,      FL 

34630-2062. 
CLEARWATER      BEACH,      FL 

34630-1645. 
CLEARWATER      BEACH,      FL 

34630-2404. 
CLEARWATER      BEACH,      FL 

34630-2453. 
CLEARWATER      BEACH,      FL 

34630-2484. 
CLEARWATER      BEACH,      FL 

34630-. 
CLEARWATER      BEACH.      FL 

34630-2498. 
CLEARWATER      BEACH,      FL 

34630-1523. 
CLEARWATER      BEACK      FL 

34630-1739. 
CLEARWATER      BEACH,      FL 

34630-2467. 
CLEARWATER      BEACH,      Fl 

34630-2027. 
CLEARWATER      BEACH,      FL 

34630-2464. 
CLEARWATER      BEACH.       FL 

34630-2465. 
CLEARWATER      BEACH,      FL 

34630-2539. 
CLEARWATER      BEACH,      FL 

34630-2468. 
CLEARWATER      BEACH,      FL 

34630-2452. 
CLEARWATER      BEACH,      FL 

34630-2433. 
CLEARWATER      BEACH,      FL 

34630-2461. 
CLEARWATER      BEACH,      Fl 

34630-2799. 
CLEARWATER      BEACH,      R 

34630-2543. 
CLEARWATER      BEACH,      FL 
34630-2443. 


Ttlsphorw 


813-U7-64 
813-447-6461 
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HotEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  UST  NOVEMBER  16,  1 993-Continued 


Propeity  nam* 


STA  N  PLA  MOTEL 


SUN  N  WAVES  MOTEL 


SUNNY  MOTEL 


SUNWEST  BEACH  MOTEL 


SURF  N  SAND  MOTEL 


TARA  MOTEL  &  APARTMENTS 
THE  WATERGATE  MOTEL 


TRAVELER  MOTEL  ., 
TROPIC  AIR  MOTEL 


TROPICAL    BREEZE    RESORT 

MOTEL. 
TROPICAL  SKY  RANCH  MOTEL 

TROPICANA  MOTELS 


TROPICANA  RESORT  MOTEL 


VIKING  MOTEL 


POBOx/RtNo. 


VILLA  VIENNA  MOTEL 


ORLANDO 


FLAGSHIP  INN  .. 
FLORIDA  MOTEL 

MOTEL  8 

RAMADA        INN 

WESTQATE. 

SKYLINE  MOTEL 

ANGLERS  MARINA  MOTEL 

CANE  COURT  MOTEL  

CLEWISTON  INN  HOTEL 

CLEWISTON  MOTEL 

MOTEL  27 

PLAZA  MOTEL 

PORTERHOUSE  MOTEL  EAST  . 
PORTERHOUSE  MOTEL  WEST 
ROLAND   MARTINS   LAKESIDE 

MO 
BEST  WESTERN  COCOA  INN  .. 

BREVARD  HOTEL  

BUDGET  INN  OF  COCOA 

CAMPBELL  MOTEL 

CLARAMENT  INN  

DAYS  INN  

DIXIE  MOTEL 

ECONO  LODGE 

ECONO  LODGE 

LE  MAR  MOTEL  

MARLIN  APTS  MOTEL 

RAMADA  INN 

SATELUTE  QTY  MOTEL 

SCOTTISH  INN  OF  COCOA  

SPACE  COAST  INN  

STAR  MOTEL  

BEACH  INN  INTERNATIONAL  ... 

COCOA  BEACH  HILTON  


COCOA    BEACH    OCEANSIDE 

INN. 
CROSSWAY  INN  

DAYS  INN  OCEANFRONT 


Straat  address 


345HAMDENDR 


170BRIGHTWATERDR 
105  CORONADO  Dfl  


409  HAMDEN  DR 
50  ROYAL  WAY  .. 


123  BRIGHTWATER  DR  . 
445  S.  GULFVIEW  BLVD 


408  E.  SHORE  DR 


35  DEVON  DR 


333  HAMDEN  DR 


333  CORONADO  DR 
353  CORONADO  DR 
350  HAMDEN  DR  


124  BRIGHTWATER  DR 
162  BRIGHTWATER  DR 


N.  US27  4FL19 
HOOK  ST.  &  HWY. 

135  N.  HWY.  27 

W.  HWY.  192  4  US  27 


27 


GRAND  HWY.  &  US  27 

910  OKEECHOBEE  BLVD  . 
335  W.  SUGARLAND  HWY 

SUGARLAND  HWY  , 

330  W.  SUGARLAND  HWY 
412  W.  SUGARLAND  HWY 
621  E.  SUGARLAND  HWY  , 
820  E.  SUGARLAND  HWY  . 
433  W.  SUGARLAND  HWY 
400  N.  FRANCISCO  ST  


4225  W.  KING  ST 

112  RIVERSIDE  DR  

901  N  COCOA  BLVD  ... 
1084  N.  COCOA  BLVD  . 

1 1  OLIVE  ST 

5600  SR  524  

301  FORREST  AVE  

3220  N.  COCOA  BLVD  . 
3220  N.  COCOA  BLVD  . 

4125  N.  US  1  

2019  N.  COCOA  BLVD  . 

900  FRIDAY  RD  

957  N.  COCOA  BLVD  ... 

4150  W.  KING  ST  

860  N.  COCOA  BLVD  ... 
2610  N.  COCOA  BLVD  . 
4001  N.  ATLANTIC  AVE 

1550  N.  ATLANTIC  AVE 


1  HENRY  AVE 


3901  N.  ATLANTA  AVE 
5600  N.  ATLANTA  AVE 


CIty/Stata/Zip 


BEACH.       FL 
BEACH,      FL 


CLEARWATER       BEACH.       FL 

34630-2472. 
CLEARWATER      BEACH,      FL 

34630-2411. 
CLEARWATER 

34630-2429. 
CLEARWATER 

34630-2540. 
CLEARWATER      BEACH,      FL 

34630-1553. 
CLEARWATER      BEACH,      FL 

34630-2405. 
CLEARWATER       BEACH,       FL 

34630-2548. 
CLEARWATER      BEACH,      FL 

34630-2029. 
CLEARWATER      BEACH,      FL 

34630-2463. 
CLEARWATER       BEACH,       FL 

34630-2471. 
CLEARWATER       BEACH,       FL 

34630-2433. 
CLEARWATER       BEACH,       FL 

34630-2434. 
CLEARWATER       BEACH.       FL 

34630-2475. 
CLEARWATER       BEACH.       FL 

34630-2401. 
CLEARWATER      BEACH.      FL 

34630-2409. 

CLERMONT.  FL  32711-  

CLERMONT.  FL  32711-  

CLERMONT.  FL  32711-2401    .... 
CLERMONT.  FL  3271 1-  


CLERMONT,  FL  32711-  

CLEWISTON,  FL  33440-2299 
CLEWISTON,  FL  33440-3017 
CLEWISTON,  FL  33440-3096 
CLEWISTON.  FL  33440-3018 
CLEWISTON.  FL  33440-3020 
CLEWISTON,  FL  33440-3212 
CLEWISTON,  FL  33440-2621 
CLEWISTON,  a  33440-3019 
CLEWISTON.  FL  33440-  


COCOA.  FL  32926-4160  

COCOA.  FL  32922-7842  

COCOA,  FL  32922-7545  

COCOA.  FL  32922-7504  

COCOA.  FL  32922-  

COCOA,  FL  32926-  

COCOA,  FL  32922-7796  

COCO^  FL  32926-«699  

COCOA.  FL  32926-  

COCOA.  FL  32922-  „ 

COCOA.  FL  32922-6997  

COCOA.  FL  3292fr-3325  

COCOA,  FL  32922-7545  

COCOA,  FL  32926-4166  

COCOA,  FL  32922-7546  

COCOA.  FL  32922-6661   

COCOA    BEACH,    FL    32931- 

3595. 
COCOA 

3268. 
COCOA 

3991. 
COCOA 

3594. 
COCOA 

3999. 


BEACH,  a  32931- 

BEACH.  FL  32931- 

BEACH.  FL  32931- 

BEACH.  FL  32931- 


Tslsphons 


407-632-4561 


>. 
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HOTEL  AND  M(HEL  Fire  SAFETY  ACT  ^MTIONAL  MASTER  UST  NOVEfcBEH  16,  1993--Con^^ 


Prop«r(y  nam* 


DOLPHIN  INN 

ECONO    LODGE    OF    COOOA 

BEACH. 
FAWLTY  TOWERS  MOTEL  ...... 

GUEST  HOUSE  MOTEL 

HOLIDAY  INN  HOTEL 

HOWARD     JOHNSON     PLAZA 

HOTEL. 
MOTEL  6  069 

MOTEL  FLORWIN  „ ^. 

OCEAN  SUITE  HOTEL 

SAND  DOLLAR  MOTEL  

SATELLITE  MOTEL „.... 

SEA  AIRE  MOTEL  

SEA  MISSILE  MOTEL  

SILVER  SANDS  MOTEL 

SUNRISE  MOTEL 

THE  INN  AT  COCOA  BEACH  ._. 

WAKULLA  MOTEL 

CHATEAU  BLEAU  INN  

CHATEAUBLEAU  INN  SOUTH  .. 

COLONNADE  HOTEL 

CORAL     GABLES     BILTMOPi 

HOTEL 
GABLES  INN . 

HOLIDAY     INN     C     GABLES 

DOWNTOWN. 
HOLIDAY  INN  CORAL  GABLES 

HOLIDAY  INN  UNIVERSITY  OF 

MIAMI. 
HOTEL  PUCE  ST  MICHEL 

HOWARD    JOHNSON    MOTOR 

LODGE. 
HYATT  CORAL  GABLES 

MIRACLE  MILE  HOTEL 

PONCE  DE  LEON  HOTEL 

RIVIERA  COURT  MOTEL 

VILLA  CORTEZ  MOTEL 

HOLIDAY      INN     OF     CORAL 

SPRINGS. 
WELLESLEY  \ttH 


SHELL  POINT  MOTEL  ... 
SPRING  CREEK  MOTEL 
SILVER  SANDS  MOTEL  . 


POBox/RtNo. 


RT  2  ... 
RT2  ... 


StMtaddTM* 


2802  S.  ATLANTIC  AVE 

6500  H.  ATLANTIC  AVE 

100  E.  COOOA  BEACH  CSWY 


5  MINUTEMAN  CW8Y  .. 
1300  N.  ATLANTIC  AVE 


City/Stata/Zlp 


2080  N.  ATLANTIC  AVE  ,.« 

3701  N.  ATLANTIC  AVE  ..» 

202  ROOSEVELT  AVE 

5500  OCEAN  BEACH  BLVD  .... 
1465  S.  ATLANTIC  AVE.  UNIT 

1600  N.  ATLANTIC  AVE  

181  N.  ATLANTIC  AVE  „_ 

4292  N.  ATLANTIC  AVE  ..._ 

225  N.  ATLANTIC  AVE  ^ 

3185  N.  ATLANTIC  AVE  _._ 

4300  OCEAN  BEACH  BLVD 

3550  N.  ATLANTIC  AVE  ^ 

1111  PONCE  DE  LEON  ...._ 

1211  E.  PONCE  DE.  LEON  


180  ARAGON  AVE 

1200  ANASTASU  AVE  .. 


730  S.  DIXIE  HWY 

2061  S.  LE  JEUNE  RO 

1350  S.  DIXIE  HWY  .... 

1350  S.  D«XIE  DR 

162  ALCAZAR  AVE  .... 

1430  S.  DIXIE  HWY 

50  ALHAMBRA  PLAZA 

79  MIRACLE  MILE 

1721  PONCE  DE  LEON  BLVD  _. 

5100  RIVIERA  DH 

4700SW8THST 

3701  N.  UNIVERSITY  DR  

3100  N.  UNIVERSITY  DR  

SHELL  POINT  BEACH  

SPRING  CREEK 

8448  S.  HWY.  A1A 


COCOA    BEACH,    FL    32931- 

2127. 
COCOA    BEACH,    FL    32931- 

3765 
COCOA    BEACH,    FL    32931- 
3524. 

COCOA  BEACH,  FL  32931- 

COCOA    BEACH,     FL    32931- 

3299. 
COCOA    BEACH,    FL    32931- 

5093. 
COCOA    BEACH,    FL    32931- 

3499. 
COCOA    BEACH,    FL    32931- 

3972. 
COCOA    BEACH,     FL    32931- 

3733. 
COCOA    BEACH,    FL    32931- 

2394. 
COCOA    BEACH,    FL    32931- 

3229. 
COCOA    BEACH,     FL    32931- 

2905. 
COCOA    BEACH,     FL    32931- 

3512. 
COCOA    BEACH,    FL    32931- 

4315. 
COCOA    BEACH,    FL    32931- 

3340. 
COCOA    BEACH,    FL    32931- 

3592. 
COCOA    BEACH,    FL    32931- 

3496 
CORAL    GABLES,    FL    33134- 
3392. 
CORAL    GABLES,    FL   3313*- 

3316. 
CORAL  GABLES,  FL  33134-  >.. 
CORAL    GABLES,    FL    33134- 

6300. 
CORAL    GABLES,    FL    33146- 

2602. 
CORAL    GABLES.    FL    3313*- 

4299. 
CORAL    GABLES,    FL    3314*- 

2962. 
CORAL  GABLES.  FL  33146-  . 


TvlcphorM 


CORAL   GABLES.    FL   33134- 

4501. 
CORAL    GABLES,    FL    33146- 

3101. 
CORAL    GABLES.    FL    33134- 

4667. 
CORAL    GABLES,    FL    33134- 

5403. 
CORAL    GABLES.    FL    33134- 

4483. 
CORAL    GABLES,    FL    33146- 

2799. 
CORAL    GABLES,    FL    3313*- 

2547. 
CORAL  SPRINGS,   FL  33065- 

1607. 
CORAL   SPRINGS,   FL   33065- 

5045. 
CRAWFORDVILLE.    FL   32327- 

9802. 
CRAWFORDVILLE,    FL    32327- 

9802. 
CRESCENT  BEACH,  a  32084- 


306-862-5611 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  UST  NOVEMBER  16,  1 993— Continued 


Properly  name 


LAKE  VIEW  MOTEL 


CRESTVIEW  ECONO  LODGE  .. 

DAYS  INN  OF  CRESTVIEW 

GREAT  EASTERN  MOTEL  

HILTON  MOTEL 

HOLIDAY  INN  OF  CRESTVIEW 

SCOTTISH  INN  

CARRIAGE  INN  MOTEL 

EL  DORADO  INN 

FLORIDA  MOTEL  

CROSS  CREEK  LODGE  , 

COMFORT  INN  , 

COMFORT  INN  

DAYS  INN  RESORT  


1 


RESORT 


ECONO  LODGE  CRYSTAL  RE- 
SORT. 

HAYES  nitOTEL 

PIRATES       COVE 
MOTEL. 

PLANTATION  INN 

PORT  PARADISE  HOTEL 

SEVEN  RIVERS  INN  

VILLAGE  INN  MOTEL 


POBox/RtNo. 


SR325 


CROWTHER  PALMS  MOTEL  .... 

GRAY  MOSS  INN  

L  MOTEL  ROOM  HOUSE 

RAINBOW  FOUNTAIN  MOTEL  .. 

SHADOW  OAKS  MOTEL 

VALENCIA  MOTEL  

CAVEYS  MOTEL  

DANIA  BEACH  HOTEL 

FEROS  COURT  MOTEL 

FLORIDA  SANDS  MOTEL 

FT     LAUDERDALE     AIRPORT 

HILTO. 

GARDENIA  MOTEL  

GOLFVIEW  MOTEL 

GRAND  MOTEL  

LEMON  COVE  MOTEL 

LEO  MOTEL 

LUCKEYS  MOTEL  

MOTEL  SIX  376  

NISI  MOTEL  ROAD  HOUSE  

PIRATES  INN  HOTEL 

SHERATON    DESIGN   CENTER 

HOTEL 
SHERTON     DESIGN     CENTER 

HOTEL. 

THUNDERBIRD  MOTEL 

BEST         WESTERN         NEAR 

BRDWKBSB. 

BUDGET  INN  

DAYS  INN  ORLANDO  SOUTH  ... 
DAYS   INN  SOUTH  OF  MAJIC 

KINGDOM. 

ECONO  LODGE 

GUMMO  MOTEL 

HOLIDAY  INN  

HOWARD  JOHNSON  LODGE  .... 
HOWARD  JOHNSONS  MOTOR 

LODGE 

MOTEL  6  1060 

RED  CARPET  INN 

ROaiNQ  was  HOTEL  &  CTY 

C. 
DREAM  INN  


SkMtaddrM* 


1004  N.  SUMMTTT  ST 


3101  S.  FERDON  

4255  S.  FERDON  

3825  S.  FERDON  BI.VD 

353  W.  US  HWY.  90  W 

4050  FERDON  BLVD  

564  W.  HWY.  90  ....„ 

HWY.  19 

N.  US  19 

S.  HWY.  19  

AT  CROSS  C 

4486  N.  SUNCOAST  BLVD 
4486  N.  SUNCOAST  BLVD 
PO  BOX  


614  NW  US  HWY.  19 


N.  US  19  1  M  

409  N.  PIRATES  PT 


W.  SR  44  

PARADISE  BAY  RD  

4201  N.  SUNCOAST  BLVD 
310  S.  aTRUS  AVE 


505  S.  7TH  ST 

203  W.  CHURCH  ST  

517  N.  5TH  ST 

2102  N.  HWY.  301  

3410N.  HWY.  301  

1913  US  HWY.  301  

1150  S.  FEDERAL  HWY  

180  E.  DANIA  BEACH  BLVD 

338  S.  FEDERAL  HWY  

1290  S.  FEDERAL  HWY  

1870  GRIFFIN  RO  


25  SW  10TH  ST  

254  DANIA  BEACH  BLVD 

430  S.  FEDERAL  HWY  

56  SE  2ND  AVE 

333  S.  FEDERAL  HWY  

205  N.  FEDERAL  HWY  

825  E.  DANIA  BEACH  BLVD 

1005  S.  FEDERAL  HWY  

4  N.  FEDERAL  HWY  

1825  GRIFRN  RD  


1825  GRIFRN  RD 


900  SW  2ND  AVE  

N.  M  4  US  HWY.  27 

3800  N.  US  HWY.  27 
2425  FRONTAGE  RD 
2425  FRONTAGE  RD 


5510  N.  US  HWY.  27  

N.  US  27  

S.  27  &  1—4 

5225  US  27  n"  AT  M  "!,".!!! 

5225  N.  US  HWY.  27  4  1-4 


5620  N.  HWY.  27 

N.  US  HWY.  27 

3501  W.  ROLUNQ  HILLS  CtR 


3217  S.  ATLANTA  AVE 


Oty/Stata/Zlp 


CRESCENT   CITY,   FL  32012- 

1723. 
CRESTVIEW,  FL  32536-6457  ... 
CRESTVIEW.  FL  32536-9468  ... 

CRESTVIEW.  FL  32536-  „., 

CRESTVIEW.  FL  32536-2647  ... 
CRESTVIEW.  FL  32536-9466  ... 
CRESTVIEW.  FL  32536-5129  ... 
CROSS  OTY.  FL  32628-9999  .. 
CROSS  CITY.  FL  32628-9999  .. 
CROSS  CITY.  FL  32628-9999  .. 

CROSS  CREEK,  FL  32640-  

CRYSTAL  RIVER.  FL  32629-  .... 
CRYSTAL  RIVER.  FL  34428-  .... 
US  HWY.  19  


Talaphona 


CRYSTAL    RIVER.    FL    32629- 

3952. 
CRYSTAL  RIVER.  FL  32629-  .... 
CRYSTAL  RIVER.  FL  32629-  .... 

CRYSTAL  RIVER,  FL  32629-  .... 
CRYSTAL  RIVER.  FL  32629-  .... 
CRYSTAL  RIVER.  FL  32629-  .... 
CRYSTAL  RIVER.  FL  32629- 
4013. 

DADE  CITY.  FL  33525-4902  

DADE  CITY,  FL  33525-4132  

DADE  CITY.  FL  33525-3502  

DADE  CITY.  FL  33525-2441   

DADE  CITY.  FL  33525-6814  

DADE  CITY,  FL  33525-  

DANIA.  FL  33004-4343 

DANIA,  FL  33004-3085 

DANIA.  FL  33004-4102 

DANIA.  FL  33004-4345 

DANIA.  FL  33004-2214 


DANIA.  FL  33004-4310 

DANIA,  FL  33004- 

DANIA.  FL  33004-4106 
DANIA.  FL  33004-3690 
DANIA,  FL  33004-4101 
DANIA.  FL  33004-2805 
DANIA,  FL  33004-3019 
DANIA.  FL  33004-4340 
DANIA,  FL  33004-2894  . 
DANIA.  FL  33004-2213  . 

DANIA,  FL  33004- 


904-563-1500 

CRYSTAL 

RIVER,  FL 

32629- 


DANIA,  FL  33004-3962 

DAVENPORT,  FL  33837-9716 


DAVENPORT.  FL  33837- 
DAVENPORT.  FL  32837- 
DAVENPORT.  FL  33837- 


DAVENPORT.  FL  33837-  

DAVENPORT,  FL  33837-  

DAVENPORT,  FL  33837-  

DAVENPORT,  R  33837-  

DAVENPORT.  FL  33837-9717 


DAVENPORT.  FL  33837- 
DAVENPORT.  FL  33837- 
DAVIE.  FL  33328-1999  .. 


DAYTON  BEACH  SHORES,  FL 
32018-6225. 


305-920-3500 


813-424-2596 


81S-424-2120 
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Prop«ftynam« 


DAYTONA  BEACH  HILTON  RE- 
SORT. 
ALOHA  BEACH  MOTEL  


ALPINE  COURT  MOTEL  

AMERICANO  BEACH  LODGE  .. 

ARUBA  INN „ 

BAMBOO  BEACH  MOTEL 

BAY  VIEW  HOTEL 

BEACHCOMER  INN  

BEACHSIDE  BUDGET  INN  

BEACON  BY  THE  SEA  MOTEL 

BEAU  RIVAGE  MOTEL  

BERMUDA  VILLA  MOTEL 

BOARDWALK  MOTEL  ..._ 

BREAKERS  BEACH  MOTEL 

BUCCANEER  MOTEL  


POBox/RtNo. 


BUDGET    INN    OF    DAYTONA 

BEACH. 
CABANA  MOTEL  


CAMELLIA  MOTEL  

CANDLELIGHT  MOTEL  _., 

CARAVEL  MOTEL  „ 

CARDINAL  MOTEL 

CATALINA  MOTEL  

CONCH  HOUSE  MOTEL  .. 


COOUINA  INN 
COVE  MOTEL 


DAYS  INN  DAYTONA  OCEAN 

FRONT. 
DAYS    INN-DAYTONA    BEACH 

6808. 
DAYTONA  BEACH  MARIOTT  .... 
DAYTONA  BEACH  MARRIOTT  .. 

DAYTONA  BEACH  MOTEL  

DAYTONA  HIGHRIDGE  MOTEL 


DAYTONA  INN  MOTEL 
DAYTONA  SHORE  INN 
DEL  AIRE  MOTEL  


DENURE     TOURS     NAUTILUS 

INN. 
DESERT  INN  RESORT  MOTEL  . 
DESERT  ISLE  MOTEL  

ECONO  LODGE  2 


Street  addrsM 


2637  S.  ATLANTIC  AVE 

1431  S.  ATLANTIC  AVE 

518  S.  ATLANTIC  AVE „..., 

1260  N.  ATLANTIC  AVE  

1254  N.  ATLANTIC  AVE  

1619  S.  ATLANTIC  AVE 

124  ORANGE  AVE  

2000  N.  ATLANTIC  AVE  

1717  N.  ATLANTIC  AVE 

1803  S.  ATLANTIC  AVE 

1621  S.  ATLANTIC  AVE 

505  S.  ATLANTIC  AVE 

308  N.  ATLANTIC  AVE  

27  S.  OCEAN  AVE  

2301  N.  ATLANTIC  AVE  

640  S.  RIDGEWOOD  AVE  

816  N.  ATLANTIC  AVE  

1055  N.  ATLANTIC  AVE  

1305  S.  RIDGEWOOD  AVE  

940  N.  ATLANTIC  AVE  

738  N.  ATLANTIC  AVE  

1400  N.  ATLANTIC  AVE  

2001  N.  ATLANTA  AVE  


544  S.  PALMETTO  

1306  N.  ATLANTIC  AVE 

800  N.  ATLANTIC  AVE  . 

2900  VOLUSIA  AVE  


100  N.  ATLANTIC  AVE  . 
100  N.  ATLANTIC  AVE  . 
2071  S.  ATLANTIC  AVE 
3753  US  HWY.  92  


730  N.  ATLANTIC  AVE  . 

805  N.  ATLANTIC  AVE  . 

744  N.  ATLANTIC  AVE  . 

1515  S.  ATLANTIC  AVE 

900  N.  ATLANTIC  AVE  . 
133  S.  OCEAN  AVE  


Clty/Stata/Zlp 


DAYTONA.  FL  321 18- 


2250  VOLUSIA  AVE 


DAYTONA  BEACH.  FL  32118- 

4805 
DAYTONA  BEACH,  FL  32018- 

4508. 
DAYTONA  BEACH.  FL  3201  fr- 

3692 
DAYTONA  BEACH.  FL  32018- 

3631. 
DAYTONA  BEACH,  FL  32118- 
4903. 
DAYTONA  BEACH.  FL  32014- 

4385. 
DAYTONA  BEACH.  FL  32018- 
3^99. 
DAYTONA  BEACH.  FL  32018- 

3406. 
DAYTONA  BEACH.  FL  3201ft- 

5066 
DAYTONA  BEACH,  FL  32018- 

4903. 
DAYTONA  BEACH.  FL  32018- 

4507. 
DAYTONA  BEACH.  FL  32018- 

3902. 
DAYTONA  BEACH,  FL  32118- 
4^6^. 
DAYTONA  BEACH,  FL  32018- 

3300. 
DAYTONA  BEACH.  FL  32014- 

4954. 
DAYTONA  BEACH.  FL  32018- 

3798 
DAYTONA  BEACH,  FL  32118- 

3626. 
DAYTONA  BEACH,  FL  32014- 

6188. 
DAYTONA  BEACH,  FL  32018- 

3718. 
©AYTONA  BEACH.  FL  32018- 

3872. 
DAYTONA  BEACH,  FL  32018- 

3500. 
DAYTONA  BEACH,  FL  32018- 

3303. 
DAYTONA  BEACH,  FL  32114-  .. 
DAYTONA  BEACH.  FL  32018- 

3680. 
DAYTONA  BEACH.  FL  32018- 

3799 
DAYTONA  BEACH.  FL  32124-  .. 

DAYTONA  BEACH.  FL  321 18-  .. 

DAYTONA  BEACH,  FL  32018-  .. 

DAYTONA  BEACH,  FL  32018-  .. 

DAYTONA  BEACH.  FL  32124- 
9801. 

DAYTONA  BEACH.  FL  32018- 
3871. 

DAYTONA  BEACH,  FL  32018- 
3701. 

DAYTONA  BEACH.  FL  32118- 
3873. 

DAYTONA  BEACH.  FL  32118-  .. 

DAYTONA  BEACH,  FL  32118-  .. 

DAYTONA  BEACH.  FL  321 1ft- 
4397. 

DAYTONA  BEACH.  FL  32014- 
1124. 


T«i«phone 


904-767-7360 


904-254-8200 
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Property  name 


econo  lodge  beach  front 

el  MOROCCO  BEACH  MOTEL  . 

EL  RANCHO  MOTEL 

ESQUIRE  BEACH  MOTEL  

RESTA  MOTEL  

FLAMINGO  MOTEL  

FLORIDA      PALMS      RESORT 

HOTEL 
GOLDEN  EAGLE  MOTEL 


HAMPTON  INN  

HAPPY  HOLIDAY  MOTEL 

HAWAII  MOTEL  

HEART  OF  DAYTONA  MOTEL 

HOLIDAY  INN  AIRPORT  

HOLIDAY  INN  BOARDWALK  ... 


HOLIDAY     INN     BOARDWALK 
OCEANFRONT. 

HOLIDAY  INN  OCEANSIDE  

HOLIDAY  INN  OCEANSIDE  


HOLIDAYS  SANDS  MOTEL 

HORIZON  MOTEL  

HOWARD  XMHNSON  4904  . 


HOWARD  JOHNSON  HOTEL  .... 

HOWARD  JOHNSON'S  OCEAN- 
FRONT. 

INDIGO  LAKES  HILTON  GOLF 
&  TENNIS  RESORT. 

INDIGP  LAKES  HILTON  GOLF  & 
TENNIS  RESORT. 

INN  AT  INDIGO  LAKES 

INTERNATIONAL  HOSTEL  

INTERNATIONAL  INN  

ISLANDER  MOTEL 

LA  PLAYA  INN 

LAWANNA  MOTEL  ...._ 

LIDO  BEACH  MOTEL  

LINCOLN  MOTEL  

LODI  MOTEL 

LOU  RAY  MOTEL  

MARINER  APARTMENTS- 

MOTEL. 

MAYAN  INN 

MONTE  CARLO  MOTH.  

NEW  FRONTIER  MOTEL 


NOMAD  MOTEL 


POBox/RtNo. 


Street  address 


301  S.  ATLANTIC  AVE 

817  S.ATLANTIC  AVE 

1420  S.  RIDGEWOOO  AVE 

422  N.  ATLANTIC  AVE  

999  N.  ATLANTIC 

1915  N.  ATLANTA  AVE  

930  N.  ATLANTIC  AVE  

2480  VOLUSIA  AVE  

1715  VOLUSIA  AVE  

1617  N.  ATLANTIC  AVE  

1361  S.  RIDGEWOOD  AVE 
1225  S.  RIDGEWOOD  AVE 

1796  VOLUSIA  AVE  

400  N.  ATLANTIC  AVE   

400  N.  ATLANTIC  AVE  


905  S.  ATLANTIC  AVE  .. 
905  S.  ATLANTIC  AVE  .. 

200  N.  ATLANTK:  AVE  . 
1405  S.  ATLANTA  AVE 
2725  VOLUSIA  AVE  


600  N.  ATLANTTC  AVE  . 
2560  N.  ATLANTIC  AVE 

2620  VOLUSIA  AVE  

2620  VOLUSIA  AVE  

2620  VOLUSIA  AVf 

140  S.  ATLANTIC  AVE  .. 

313  S.  ATLANTIC  AVE  .. 

1233  N.ATLANTIC  AVE 

2500  N.  ATLANTIC  AVE 

237  N.  ATLANTIC  AVE  .. 

1217  S.  ATLANTIC  AVE  . 

1503  S.ATLANTIC  AVE  , 

808  S.  ATLANTIC  AVE  ... 

400  S.  ATLANTIC  AVE  ... 

1065  N.  ATLANTIC  AVE 

103  S.  OCEAN  AVE  

825  S.  ATLANTIC  AVE  ... 
1415  S.ATLANTIC  AVE. 

3101  S.  ATLANTIC  AVE  , 


aty/State/Zip 


DAYTONA  BEACH.  FL  3201  »- 

4500. 
DAYTONA  BEACH.  FL  32018- 

4792. 
DAYTONA  BEACH.  FL  32014- 

6167. 
DAYTONA  BEACH.  FL  32018- 

3967 
DAYTONA  BEACH.  FL  32018- 

3717. 
DAYTONA  BEACH.  FL  32118- 
3301. 
DAYTONA  BEACH.  FL  32018- 

3796 
DAYTONA  BEACH.  FL  32014- 

1196 
DAYTONA  BEACH.  FL  32014- 

1303. 
DAYTONA  BEACH.  FL  3201  fr- 

3404 
DAYTONA  BEACH,  FL  32014- 

6129. 
DAYTONA  BEACH.  FL  32014- 

7215. 
DAYTONA  BEACH.  FL  32014- 

1399 
DAYTONA  BEACH.  FL  32018- 

3966 
DAYTONA  BEACH.  "FL  32118-  .. 

DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH.  FL  32018- 

4795. 
DAYTONA  BEACH.  FL  3211&-  .. 
DAYTONA  BEACH,  FL  32118-  .. 
DAYTONA  BEACH,   FL  32114- 

1195. 
DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH.  FL  3201ft- 

3297. 
DAYTONA  BEACH,  FL  32T14-  .. 

DAYTONA  BEACH,  FL  32114-  .. 

DAYTONA  BEACH.   FL  32014- 

1 196 
DAYTONA  BEACH,  FL  32018- 

4376. 
DAYTONA  BEACH,  FL  32018- 

4585. 
DAYTONA  BEACH,   FL  32018- 

4894. 
DAYTONA  BEACH.  FL  321 1ft- 

3296 
DAYTONA  BEACH,  FL  32118- 
4101. 
DAYTONA  BEACH,   FL  32018- 

4893. 
DAYTONA  BEACH.  FL  32018- 

4901. 
DAYTONA  BEACH.   FL  32018- 

4761. 
DAYTONA  BEACH.  FL  3201ft- 

4596. 
DAYTONA  BEACH.   FL  32018- 

3626 
DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH.  FL  32018- 

4897. 
DAYTONA  BEACH.  FL  32018- 

6284. 


Telephone 


904-255-0251 
904-255-5432 


904-258-6333 
904-25ft-6333 
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Property  name 


OCEAN  HOLIDAY  MOTEL 


OCEAN  INN  

OCEAN  QUEST  INN  ..., 
OCEAN  VILLA  MOTEL 


POBox/RtNo. 


ORTONA  MOTEL 

PALMETTO  HOTEL  

PARKWAY  MOTEL  

PETER  PAN  MOTEL  

PLAYTONA  MOTEL 

PLEASURE  ISLE  MOTEL 
PROSPECT  INN  HOTEL  . 
RAINTREE  MOTEL 


RAMAOA  LIMITED  ... 
RAMADA  RESORT  .. 
RIO  BEACH  MOTEL 


RIP  VAN  WINKLE  MOTEL 
ROBIN  HOOD  MOTEL 


RODEWAY  INN 

ROYAL  ARMS  MOTEL 


ROYAL  BEACH  MOTEL 
SAFARI  BEACH  MOTEL 

SAHARA  MOTEL  

SAILMAKERS  INN  

SAINT  REGIS  HOTEL  .... 
SAN  MARINA  MOTEL  .... 

SAN  SOUCI  P^TEL 

SANDMAN  MOTEL  

SAXONY  MOTEL 


SCOTTISH  INN  

SEA  DIP  MOTEL 

SEABREEZE  MOTEL 


^[^GATE  MOTEL  ... 
SEASHORE  MOTEL 


SEAVIEW  MANOR  MOTEL 
SEAVIEW  MANOR  MOTEL 

SHAMROCK  MOTEL  

SHOWBOAT  INN  

SI  SI  MOTEL  

SIDE  O  SEA  MOTEL  

SIERRA  BEACH  HOTEL  .... 


Street  addrMs 


1800  S.  ATLANTIC  AVE 

101  S.  OCEAN  AVE  

1425  S.  ATLANTIC  AVE 
828  N.  ATLANTIC  AVE  . 


2401  N.  ATLANTIC  AVE  

336  S.  PALMETTO  AVE 

1369  S.  RIDGEWOOO  AVE 

1227  N.  ATLANTIC  AVE  

1701  N.  ATLANTIC  AVE   

1412  S.  ATLANTIC  AVE  ...... 

209  S.  RIDGEWOOD  AVE  .. 
530  S.  RIDGEWOOD  AVE  .. 


1000  N.  ATLANTIC  AVE 
2700  N.  ATLANTIC  AVE 
843  S.  ATLANTIC  AVE  .. 


1025  N.  ATLANTIC  AVE 

1150  N.ATLANTIC  AVE 

1299  S.  ATLANTIC  AVE  , 
801  S.  ATLANTIC  AVE  ... 


1601  S.  ATLANTIC  AVE 

357  S.  ATLANTIC  AVE 

1215  N.  ATLANTIC  AVE   

700  OAKRIDGE  BLVD  ., 

509  SEABREEZE  BLVD 

1001  N.  ATLANTIC  AVE  

t020  S.  RIDGEWOOD  AVE 
1327  S.  RIDGEWOOD  AVE 
35  S.  OCEAN  AVE  


1515  S.  RIDGEWOOD  AVE 

1233  S.  ATLANTIC  AVE 

1108  N.ATLANTIC  AVE  


39  S.  OCEAN  AVE  

320  N.  ATLANTIC  AVE  . 

154  S.  OCEAN  AVE  

153  S.  OCEAN  AVE  

414  N.  ATLANTIC  AVE  . 
1220  N.  ATLANTA  AVE 
141  S.  ATLANTIC  AVE  ... 
1451  N.  ATLANTIC  AVE 
1809  S.  ATLANTIC  AVE  . 


City/Stata/Zlp 


DAYTONA  BEACH,   FL  3201  fr- 

5004. 
DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH,   FL  32018- 

6600. 
DAYTONA  BEACH,   FL  32018- 

3201. 
DAYTONA  BEACH,   FL  32014- 

4996. 
DAYTONA  BEACH,  FL  32014- 

6129. 
DAYTONA  BEACH,  FL  32018- 

3630 
DAYTONA  BEACH,  FL  32118- 
3406. 
DAYTONA  BEACH.  FL  32018- 

4806. 
DAYTONA  BEACH.  FL  32014- 

4383 
DAYTONA  BEACH.   FL  32014- 

4930. 
DAYTONA  BEACH,  FL  32118-  .. 
DAYTONA  BEACH,  FL  321 18-  .. 
DAYTONA  BEACH,  FL  32018- 

4794. 
DAYTONA  BEACH.  FL  32018- 

3626. 
DAYTONA  BEACH.   FL  32018- 

3677. 
DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH.  FL  32018- 

4791. 
DAYTONA  BEACH.  FL  32018- 

4997. 
DAYTONA  BEACH,   FL  3201  &- 

4587. 
DAYTONA  BEACH,  FL  32018- 

3630. 
DAYTONA  BEACH.   FL  32118- 
3936. 
DAYTONA  BEACH,  FL  32018- 

3918. 
DAYTONA  BEACH,  FL  32018- 

3626. 
DAYTONA  BEACH.   FL  32014- 

6108. 
DAYTONA  BEACH.  FL  32014- 

6129. 
DAYTONA  BEACH.  FL  3201  »- 

4392. 
DAYTONA  BEACH.  FL  32114-  .. 
DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH.  FL  32018- 

3673. 
DAYTONA  BEACH.  FL  32018- 

4363. 
DAYTONA  BEACH.  FL  32018- 

3902. 
DAYTONA  BEACH.  FL  32118- 
4322. 
DAYTONA  BEACH.  FL  321 1ft- 

4396. 
DAYTONA  BEACH,  FL  32018- 

3885. 
DAYTONA  BEACH,  FL  32118- 

3631. 
DAYTONA  BEACH.  FL  32018- 

4301. 
DAYTONA  BEACH.  FL  3201*- 

3501. 
DAYTONA  BEACH,  FL  32118-  .. 


Telephone 
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Property  name 


sierra  motel  _ 

SKYWAY  motel 
SPEEDWAY  INN  . 


SPLASH  MOTEL 

SUN  &  SURF  MOTEL 

SUN  MOTEL  

SUN  PLAZA  MOTEL  .. 


SUNRISE  INN  

SUNSHINE  BEACH  MOTEL 


SURFVIEW  MOTEL 


POBox/RtNo. 


THE    DAYTONA    INN    BROAD- 
WAY. 
THE  INN  ON  THE  BEACH  


THE  REEF  HOTEL  

THUNDERBIRD  BEACH  MOTEL 

TRAVELLERS  INN 

TROPIC  AIRE  MOTEL 

TROPICAL  WINDS  HOTEL  

VOYAGER  RESORT  MOTEL 


WHITE  LADY  MOTEL  ... 
WHITE  SANDS  MOTEL 


WHITEHALL  INN 

ACAPULCO  INN  

AKI  TIKE  MOTEL „ 

ALADDIN  INN 

ATUVNTIC  WAVES  MOTEL  

BEACH  HAVEN  INN  

BEACH  HOUSE  MOTEL 

BEACH  HUT  MOTEL  

BEACHSIDE  MOTEL  

BLUE  MIST  MOTEL 

CAIRO  MOTEL 

CAROL  INN „ ;........ 

CARTERS  MOTEL 

CASBAH  MOTEL  

COLONIAL  PALMS  MOTEL  

COMFOfrr  INN  OCEAN  FRONT 

DAY  STAR  MOTEL 

DAYS  INN  ..,.. 


Street  address 


1819  S.  ATLANTA  AVE 
906  S.  ATLANTIC  AVE  .. 


2992  VOLUSIA  AVE 


1100  N.ATLANTIC  AVE 
726  N.  ATLANTK:  AVE  . 


1212  S.  ATLANTIC  AVE  „.... 
1011  S.  RIDGEWOOD  AVE 


1015  S.  ATLANTA  AVE 
45  S.  OCEAN  AVE  


401  S.  ATLANTIC  AVE  .. 
219  S.ATLANTIC  AVE.. 
1615  S.ATLANTIC  AVE 
935  S.  ATLANTIC  AVE  .. 
500  N.  ATLANTIC  AVE  . 
735  N.  ATLANTIC  AVE  . 
1000  S.ATLANTIC  AVE 
1396  N.  ATLANTIC  AVE 
2424  N.  ATLANTIC  AVE 


1234  S.  RIDGEWOOD  AVE 
1122  N.ATLANTTC  AVE  


640  N.  ATLANTIC  AVE  ... 
2505  S.  ATLANTIC  AVE  .. 
222S  S.  ATLANTIC  AVE  .. 
2323  S.  ATLANTIC  AVE  .. 
1925  S.  ATLANTIC  AVE  .. 
21 15  S.ATLANTIC  AVE  .. 
3221  S.  ATLANTIC  AVE  .. 
3247  S.  ATLANTIC  AVE  .. 
3309  S.  ATLANTIC  AVE  .. 
3064  S.  ATLANTIC  AVE  .. 
3235  S.  ATLANTIC  AVE  .. 
1903  S.  ATLANTIC  AVE  .. 
3633  S.  ATLANTIC  AVE  ... 
3417  S.  ATLANTIC  AVE  .. 
3801  S.  ATLANTIC  AVE  ... 
3135  S.  ATLANTIC  AVE  ... 
3811  S.  ATLANTIC  AVE  ... 
1909  S.  ATLANTIC  AVE  .„ 


aty/State/Zlp 


DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH,  FL  32018- 

4763. 
DAYTONA  BEACH.  FL  32124- 

1003. 
DAYTONA  BEACH.  FL  32118-  .. 
DAYTONA  BEACH.   FL  32018- 

3896. 
DAYTONA  BEACH,  FL  32018- 

4802. 
DAYTONA  BEACH.  FL  32014- 

6107. 
DAYTONA  BEACH,  FL  32118-  .. 
DAYTONA  BEACH,  FL  32018- 

4391. 
DAYTONA  BEACH.  FL  32018- 

4588. 
DAYTONA  BEACH,  FL  32118-  .. 

DAYTONA  BEACH.  FL  32018- 

4996. 
DAYTONA  BEACH.  FL  32018- 

4762. 
DAYTONA  BEACH,   FL  32018- 

3965 
DAYTONA  BEACH.  FL  32018- 

3804 
DAYTONA  BEACH,  FL  32018- 

4765. 
DAYTONA  BEACH.  FL  3201  fr- 

3633 
DAYTONA  BEACH,  FL  32118- 

3299 
DAYTONA  BEACH,  FL  32114-  .. 
DAYTONA  BEACH,   FL  32018- 

3676 
DAYTONA  BEACH.  FL  32018- 

3898. 
DAYTONA  BEACH  SHORES.  FL 

32018-5500. 
DAYTONA  BEACH  SHORES,  FL 

32018-5319. 
DAYTONA  BEACH  SHORES,  FL 

32018-5350. 
DAYTONA  BEACH  SHORES,  FL 

32018-5090. 
DAYTONA  BEACH  SHORES,  FL 

32018-5009. 
DAYTONA  BEACH  SHORES,  FL 

321 18-. 
DAYTONA  BEACH  SHORES.  FL 

32018-6278. 
DAYTONA  BEACH  SHORES.  FL 

32018-6308. 
DAYTONA  BEACH  SHORES,  FL 

32118-6102. 
DAYTONA  BEACH  SHORES,  FL 

32118-6298. 
DAYTONA  BEACH  SHORES.  FL 

32018-5005. 
DAYTONA  BEACH  SHORES,  FL 

32019-4601. 
DAYTONA  BEACH  SHORES,  FL 

32018-6310. 
DAYTONA  BEACH  SHORES.  FL 

321 27-. 
DAYTONA  BEACH  SHORES.  FL 

32018-6288. 
DAYTONA  BEACH  SHORES.  FL 

321 27-. 
DAYTONA  BEACH  SHORES.  FL 

32018-5005.  I 
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Property  nam* 


DAYS       \NN       OCEANFRONT 

SOUTH. 
DAYTONA  BEACH  MLTON  


DAYTONA  SANDS  MOTEL  ... 

OAYTONA  SANDS  MOTEL  ... 

EL  CARIBE  MOTEL 

FAMOUS  SHORES  MOTEL  ... 

FLAMINGO  INN  _.._ 

GFIANO  PHIX  MOTEL  

HAWAHAN  INN  

HfTCHfNG  POST  MOTEL _ 

JASMIN  MOTB. 

LYNN  SCOTT  LEE  MOTEL  .... 

MAGIC  CARPET  MOTEL  

MAYFAIR  MOTEL  „ 

MERMAID  BEACH  MOTEL  .... 

MONTEREY  MOTEL 

OASIS  BEAC^i  MOTEL  

OCEAN  COURT  MOTEL  .._ 

OLD  SALTYS  INN 

PALM  PLAZA  MOTEL 

PEACOCK  MOTEL  

PIER  SIDE  INM 

PIRATES  COVE  MOTEL  _ 

POLYNESIAN  MOTEL 

PONCE  DE  LEON  MOTEL : 

RAMADA  SURFSiOE  INN- 

ROYAL       HOLIDAY       BEACH 

MOTEL. 
SAGE  ft  SAND  MOTEL 


POBox/RINo. 


SAND  CASTLE  MOTEL 

SEA  ESTA  MOTEL 

SEA  OATS  BEACH  MOTEL 

SEA  SPRAY  MOTEL  t 

SEA  SPRAY  MOTEL  2 

SEAGARDEN  INN 

SEASCAPE  MOTEL  ^..^ 

SEASIDE  HOLIDAY  MGtHEL 


StrMtaddrsM 


3309  S.  ATLANTIC  AVE  _._ 

2637  S.  ATLANTIC  AVE 

2524  S.  ATLANTIC  AVE  ...» 

2523  S.  ATLANTIC  AVE  _._ , 

2125  S.  ATLANTIC  AVE 

3738  S.  ATLANTIC  AVE 

2011  S.  ATLANTIC  AVE 

2015  S.  ATLANTIC  AVE 

2301  S.  ATLANTIC  AVE 

3622  S.  ATLANTIC  AVE 

3621  S.  ATLANTIC  AVE  „ 

3707  S.  ATLANTIC  AVE 

2601  S.  ATLANTIC  AVE „.. 

2232  S.  ATLANTIC  AVE 

3337  S.  ATLANTIC  AVE _ 

2403  S.  ATLANTIC  AVE  ...._ 

3163  S.  ATLANTIC  AVE  ....> 

2315  S.  ATLANTIC  AVE 

1921  S.  ATLANTIC  AVE 

3301  S.  ATLAM^IC  AVE 

3720  S.  ATLANTIC 

3703  S.  ATLANTIC  AVE 

35(M  S.  ATLANTIC  AVE  „ 

3636  S.  ATLANTIC  AVE 

3425  S.  ATLANTIC  AVE  ..„ 

3125  S.  ATLANTIC  AVE 

3717  S.  ATLAI^IC  AVE  . 

3050  S.  ATLANTIC  AVE  .„ 

3610  S.  ATLANTIC  AVE 

3315  S.  ATLANTIC  AVE 

2530  S.  ATLANTIC  AVE 

2515  S.  ATLANTIC  AVE 

2510  S.  ATLANTIC  AVE 

3161.  S.  ATLANTIC  AVE 


City/Stata/Zlp 


DAYTONA  BEACH  SHORES.  FL 

32018-62941 
DAYTONA  BEACH  SHORES,  FL 

321 16-. 
OAYTONA  BEACH  SHORES.  FL 

321 18-. 
DAYTONA  BEACH  SHORES*  FL 

32118-65C2. 
DAYTONA  BEACH  SHORES,  FL 

32018-60ia 
DAYTONA  BEACH  SHORES^  FL 

a'»127-. 
DAYTONA  BEACH  SHORES,  FL 

32018-5007. 
DAYTONA  BEACH  SHORES,  FL 

32118-5007. 
DAYTONA  BEACH  SHORES,  FL 

32018-5349. 
DAYTONA  BEACH  SHORES.  FL 

32019-4602. 
DAYTONA  BEACH  SHORES.  FL 

321 27-. 
DAYTONA  BEACH  SHORES.  FL 

321 27-. 
DAYTONA  BEACH  SHORES.  FL 

32118-6605. 
DAYTONA  BEACH  SHORES.  FL 

32118-5342. 
DAYTONA  BEACH  SHORES.  FL 

32118-6308. 
DAYTONA  BEACH  SHORES,  FL 

32018-5423. 
DAYTONA  BEACH  SHORES,  FL 

321 18-. 
DAYTONA  BEACH  SHORES,  FL 

321 18-. 
DAYTONA  BEACH  SHORES,  FL 

32018-5005. 
DAYTONA  BEACH  SHORES,  FL 

32118-6308. 
DAYTONA  BEACH  SHORES.  FL 

32019-5202. 
DAYTONA  BEACH  SHORES.  FL 

32127-5700. 
DAYTONA  BEACH  SHORES,  Ft 

32127-4640. 
DAYTONA  BEACH  SHORES,  FL 

32019-4601. 
DAYTONA  BEACH  SHORES.  FL 

32018-6397. 
DAYTONA  BEACH  SHORES,  Ft 

32018-6287. 
DAYTONA  BEACH  SHORES.  FL 

32127-5247. 
DAYTONA  BEACH  SHORES.  Ft 

32018-6199. 
DAYTONA  BEACH  SHORES.  FL 

321 27-. 
DAYTONA  BEACH  SHORES.  FL 

32018-6308. 
DAYTONA  BEACH  SHORES.  FL 

32018-5502. 
DAYTONA  BEACH  SHORES.  FL 

32118-5502. 
DAYTONA  BEACH  SHORES,  FL 

32118-6502. 
DAYTONA  BEACH  SHORES,.  FL 
32018-6223. 
3321  &  ATLANTIC  AVE I  DAYTONA  BEACH  SHORES,  FL 


Talophone 


2606  &  ATLANTIC  AVE 


32018-6308. 
DAYTONA  BEACH  SHORES.  FL 
321 1»-. 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  Ust  November  16. 1993— Continued 


Property  nam* 


POBox/RtNo. 


StTMtaddren 


City/Stale/Zip 


Tciaphoo# 


shore  winds  motel 

shoreline  motel 

silver  sands  inn 

SOUTH  shore  motel  

SOLTTHERN  SANDS  MOTEL 

SUN  TAN  MOTEL 

SUNNY  SHORES  MOTEL  

TREASURE  ISLAND  INN  

BEST  WESTERN  


DEBARY  MOTEL  

HAPPY  ACRES  MOTEL 
BEACH  HAVEN  MOTEL 


CARRIAGE    HOUSE     RESORT 

MOTEL 
COMFORT  SUITES  


DArs  INN ; 

DAYS  INN  

DEERRELD  BEACH  INN  

DEERFIELD  BEACH  MOTEL  .. 
DEERRELD  BEACH  RESORT 
GOLDEN  SANDS  MOTEL  


HILTON   HOTEL   DRFLD   BCH/ 

BOCA. 
HOWARD    JOHNSON    MOTOR 

LODGE. 
LA  OUINTA  MOTOR  INN  658  .... 
OCEAN  PEARL  MOTEL  

OCEAN  VILLA  RESORT  MOTEL 

PANTHER  MOTEL 

QUALITY  SUITES 

RAMADA  INN 

ROYAL  PALMS  MOTBL  

SANDMAN  MOTEL 

SEA  FAIR  MOTEL  

SHORE  ROAD  INN 

WELLESLEY  INN 

ADAMS  MOTEL 

COMFORT  INN 

DEFUNIAK  MOTEL 

DREAMLAND  MOTEL  


2240  S.  ATLANTIC  AVE 
2435  S.  ATLANTIC  AVE 
2119  S.  ATLANTIC  AVE 
3225  S.  ATLANTIC  AVE 
2500  S.  ATLANTIC  AVE 
3167  S.  ATLANTIC  AVE 
2037  S.  ATLANTIC  AVE 
2025  S.  ATLANTIC  AVE 
MO  &  HWY.  331  


COLUMBO  RD.  &  17-8 

US  17  «  92  

381  SE  20TH  AVE 


250  SE  20TH  AVE 

1040  E.  NEWPORT  CTR.  DR  ... 

50  SE  20TH  AVE 

1250  W.  HILLSBORO  BLVD  

601  NE  21  ST  AVE 

641  SE  20TH  AVE 

950  SE  20TH  AVE 

512  SE  20TH  AVE , 

100  FAIRWAY  DR  

2096  NE  2ND  ST 


349  W.  HILLSBOROUGH  BLVD 
817  SE  20TH  AVE 


317SE20THAVE 

715  SE  20TH  AVE 

1050  E.  NEWPORT  CTR.  DR 

1401  S.  FEDERAL  HWY  

10  NE  20TH  AVE 

40  SE  19TH  AVE 

601  SE  20TH  AVE 

460  SE  20TH  AVE 

100  SW  12TH  AVE 

W.  HWY.  90 

1326  S.  FREEPORT  RD  

W.  HWY.  90  

W.  US  HWY.  90  „ 


DAYTONA  BEACH  SHORES.  FL 

321 18-. 
DAYTONA  BEACH  SHORES.  FL 

32118-6426. 
DAYTONA  BEACH  SHORES.  FL 

32018-6009. 
DAYTONA  BEACH  SHORES.  FL 

32118-6256. 
DAYTONA  BEACH  SHORES.  FL 

32018-5503. 
DAYTONA  BEACH  SHORES.  FL 

32018-6291. 
DAYTONA  BEACH  SHORES.  FL 

32018-5007. 
DAYTONA  BEACH  SHORES,  FL 

32018-5007. 
DE     FUNIAK     SPRINGS.      FL 

32433-. 

DEBARY.  FL  32713- „.. 

DEBARY.  FL  32713-  ...„ 

DEERRELD  BEACH.  FL  33441- 

6002. 
DEERRELD  BEACH.  FL  33441- 

6091. 
DEERFIELD  BEACH,  FL  33442- 

7723. 
DEERRELD  BEACH,  FL  33441- 

4587. 
DEERRELD  BEACH.  FL  33442- 

1789. 
DEERRELD  BEACH.  FL  33441- 

3815 
DEERFIELD  BEACH.  FL  33441- 

6099. 
DEERFIELD  BEACH,  FL  33441- 

5134. 
DEERFIELD  BEACH.  FL  33441- 

6081. 
DEERRELD  BEACH,  FL  33441- 

1894. 
DEERFIELD  BEACH.  FL  33441- 

3885. 
DEERRELD  BEACH,  FL  33441- 
DEERRELD  BEACH.  FL  33441- 

6009. 
DEERRELD  BEACH.  FL  33441- 

6090. 
DEERRELD  BEACH.  FL  33441- 

6098 
DEERRELD  BEACH.  FL  33442- 

7723. 
DEERFIELD  BEACH.  FL  33441- 

7290. 
DEERRELD  BEACH.  FL  33441- 

4591. 
DEERRELD  BEACH,  FL  33441- 

6199. 
DEERRELD  BEACH.  FL  33441- 

6088 
DEERFIELD  BEACH.  FL  33441- 

6063. 
DEERRELD  BEACH.  FL  33442- 

3198. 
DEFUNIAK       SPRINGS.       FL 

32433-. 
DEFUNIAK        SPRINGS.        FL 

32433-. 
DEFUNIAK       SPRINGS.        FL 

32433-. 
DEFUNIAK        SPRINGS.        FL 

32433-. 


Ftdmt  BagMer  /  Vol  sa,  Na  227  /  Monday.  Ncyvemlw  29.  1M3  A  Noticss 


Hotel  and  Wdtel  Rre  Safety  act  National  Master  List  November  16.  1993-Contlnued 


Property  nam* 


ECONO  LODGE 


SUNDOWN  INN 

BLESSING  MOTEL 

BOULEVARD  MOTEL 

CHIMNEY  CORNER  MOTEL 

DELANO  COUNTRY  INN 

DELAND  HOTEL  _. 


POBox/RtNo. 


DELAND  MOTEL  

HOLIDAY  INN  &  CONVENTION 

CENTER  DELANO. 

ORANGE  TREE  INN 

QUALITY  INN 

TANGERINE  INN  

UNIVERSITY  INN  MOTEL 

BUDGET     INN     OF     OELRAY 

BEACH. 
CARLSONS  MOTEL  


COLONY  HOTEL 


OELRAY  INN 


HOLIDAY  INN  CAMtNO  REAL  ... 
LAFRANCE  HOTEL 

OCEAN  FRONT  BERMUDA  INN 

RIVIERA  PALMS  MOTEL  


SEAGATE  HOTEL 


TROPICAL  HOTEL  ROOMS  . 

VACATION  HOUSE  MOTEL  ...... 


DELTONA  INN  

AOM»RAL  BENBOW  INN 

BESTREST  INN  

CtAHYS       SLVER       BEACH 
MOTEL. 

COMFORT  INN 

CRYSTAL  BEACH  MOTEL 

DAYS  INN  _ 

FRANG4STA  BEACH  MOTEL 

HENDERSON  PARK  INN  &  VIL- 
LAS. 

HOLIDAY  INN  ...„ 

HOUOAY  INN  DESTIN 

KOKOMO  MOTEL  &  MARINA  .... 

OLD  PIER  MOTEL 

ROB  ROY  LODGE  &  MARINA 
MOTEL. 

SANDESTIN     BEACH     HILTON 
GOLF  AND  TENNIS  RESORT. 

SEA  OATS  MOTEL 

SLEEP  INN 

SUN  &  SAND  MOTEL "!"~." 

SURF  HIGH  MOTEL 

VILLAGE  INN  

OAKLEA  MANOR  MOTEL 

CASA  CATALINA  MOTEL  

ECONOMY  MOTOR  LODGE  _.. 

HOLIDAY  INN  DUNDEE  

MONTICELLO  MOTEL 

AMBERLEE  MOTEL  

BAY  PALMS  MOTEL 

HOUOAY  HOUSE  MOTEL  

OAMAICA  INN 

PALM  COURT  MOTEL  


PO  BOX  725 


StnaladdrMS 


1335  8.  FREEPORT  RO 
S.  HWY.  331 


34«0  N.  US  17 

1349  N.  WOODLAND  BLVD  

1727  S.  WOODLAND 

228  W.  HOWRY 

350  INTERNATIONAL  SPEED- 
WAY BLV. 

1340  N.  WOODLAND  BLVO  

350  E.  INTERNATIONAL 
SPEEDWAY. 

1010  N.  WOODLAND  BLVD  

M  &  STATE  RD.  44  

HWY.  17 > 

644  N.  WOODLAND  BLVD  

2500  N.  FEDERAL  HWY 


1600  N.  FEDERAL  HWY  .„... 

525  E.  ATLANTIC  AVE 

297  NE  eTH  AVE ..., 


1229  E.  ATLANTIC  AVE 

140  NW  4TH  AVE 


64  S.  OCEAN  BLVD 

3960  N.  OCEAN  BLVD  ._ 

500  S.  OCEAN  BLVO  ..... 

301  SE  6TH  AVE 

301  NE  6TH  AVE 

481  DELTONA  BLVO  ..... 

713E.  HWY.  98 

402  HWY.  98  

1060  E.  HWY.  9» 


405HWr.9»  ...... 

2991  E.  HWY.  gt . 
1029  E.  HWY.  96  . 
4160W.  HWY.  98 
2700  E.  HWY.  98  . 


E.  HWY.  98 

1020  HWY.  98  E 

500  E.  HWY.  98 

320ePOMPANOST 
HWY.  98 „.. 


5540  HWY.  98  E „... 

E.  STAR  RT.  HWY.  98  „... 

5000  EMERALD  COAST  PKWY 

4080  E.  HWY.  98 ^. 

3000  HWY.  98  E 

215  HWY.  98 

12783  E.  US  HWY.  82. 

US  27 

US  27  AT  ST.  RD.  5  >., 
330  NW  US  HWY.  27  .. 

315  US  HWY.  27 

1035  N.  BROADWAY  .. 
226  MAIN  ST 

1220  MAIN  ST  ...„ 

ISO  MARINE  PLAZA. 

I  2090  BAYSHORE  BLVO 


Gity/Stata/ZIp 


SPRINGS,       a 


OEFUNIAK       SPRINGS,       Ft 

32433-. 
OEFUNIAK 

3243;^. 
DELAND.  FL  32720- 
DELAND.  FL  32720-2294 
DELAND.  FL  32720-7906 

DELANO.  FL  3E720- 

DELANO.  FL  32724- 

DELANO.  FL  32720-2242 
DELAND,  FL  32724- 


Tatophorw 


DELANO.  FL  32720-2784  

DELANO.  FL  32720- 

DELAND.  FL  32720- 

DELANO,  FL  32720-3499  

OELRAY    BEACH,    FL    33483- 

6129. 
OELRAY    BEACH,    FL    33483- 

5926. 
OELRAY    BEACH.    FL   33483- 

5323. 
OELRAY    BEACH,    FL    33483- 

5514. 
OELRAY  BEACH.  FL  33444-  ..... 
OELRAY    BEACH,    FL    33444- 

2672. 
OELRAY    BEACH,    FL    33483- 

6940. 
DELRAY    BEACH,    FL    33483- 

743t. 
DELRAY    BEACH,    FL    33483- 

6641. 
DELRAY    BEACH.    FL    33483- 

5228. 
DELRAY    BEACH,    FL    33483- 

5516. 

DELTONA.  FL  32725-8097 

DESTIN.  FL  32541-2506  

DESTIN.  FL  32541-2326  

DESTIN.  FL  32541-2902  „.... 


DESTIN,  FL  32541-2347 
DESTIN,  FL  32541-3589 

DESTIN,  FL  32541-  „ 

DESTIN,  FL  3254V  

DESTIN,  FL  32541-  


904-738-5200 


DESTIN,  FL  32541-2399 

DESTIN,  FL  32541-  . 

DESTIN,  FL  32541-  

DESTIN,  FL  32541-3610 
DESTIN.  FL  32541-  _.... 

DESTIN.  FL  32541-4214 


904-837-8181 


DESTIN.  FL  32541-  _. 

DESTIN,  FL  32541- 

DESTIN.  FL  32541-3990  .. 
DESTIN.  FL  32541-3508  .. 
DESTIN.  a  32541-2313  .. 
DOVER  FL  33627-8521  ... 

DUNDEE.  FL  33833-  _ 

DUNDEE.  FL  38838- 

DUNDEE.  FL  33838-  

DUNDEE,  FL  33838- 

DUNEOIN.  a  34688-5718 
OUNEOIN.  a  34698-6730 
DUNEOIN.  a  34698-5325 
DUreOIN,  a  34698-5798 
DUNEOIN,  a  34698-2598 
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HOTEL  AND  MOTEL  RRE  SAFETY  ACT  NATIONAL  MASTER  UST  NOVEMBER  16,  1 993— Continued 


Prepofty  name 


VERMONTER  MOTEL 
DINNER  BELL  MOTEL 

OAKS  MOTEL  

PALMETTO  MOTEL  .._ 

RIVER  CREST  MOTEL 

SIESTA  MOTEL 

ST  JOHNS  MOTEL 

TELSTAR  MOTEL 

SEA  BREEZE  MOTEL 

SMITHS  EATONVILLE  MOTEL  ^ 

EBRO  MOTEL „.. 

ALL  SUITE  MOTEI 

CARTERS  MOTEL 

RESORT  MOTEL 

ECONO  LODGE  OF  ST  AUGUS- 
TINE. 
BEST         WESTERN         INNS- 
ELLEMTON. 

ECONO  LODGE  SOUTH 

RED  CARPET  INN 

BEACH  CROFT  MOTEL 

DAYS     LODGE     OF     ENGLE- 

WOOD. 
ENGLEWOOD   BAY   MOTEL   A 
APARTMENTS. 

GROVE  CITY  MOTEL 

MANASOTA  BRIDGE  MOTEL  „. 

PEARL  MOTEL  

SEA  BEACH  RESORT  MOTEL  „ 
SEAFARER  BEACH  MOTEL  ....„ 

SUNSET  BAY  MOTEL  

THE  PARROT  INN 

VERANDA     INN     OF     ENGLE- 
WOOD. 

CYPRESS  PARK  MOTEL 

COLONIAL  INN  MOTEL  

LAKE  SHORE  ACRES  MOTEL  .. 
SPORTSMANS  CLUB  MOTEL  ... 

CADILLAC  MOTEL  _ 

COMFORT  INN  „ _.. 

COMFORT  INN  FERN  PARK  „... 

ECONOLODGE „... 

FERN  PARK  MOTEL  „ 

AMELIA     MOTEL     ft     APART- 
MENTS. 
BEACHSIDE  MOTEL 

FLORIDA  HOUSE  INN 

GOLDEN  ISLE  MOTEL 

OCEAN  VIEW  MOTEL 

SEASIDE  INN 

SHONEYS  INN 


POBox/RlNo. 


RT1 


SURF  INN  „, 

ANCHOR  MOTEL 


CHARLMARS  A  1  A  MOTEL  ..„. 
FLAGLER  BEACH  MOTEL  „. 

KEN  MAR  MOTEL  .„ 

LAZY  HOURS  MOTEL 


OCEANA  VILLA  MOTEL 
TOPAZ  MOTEL 


StTMl  address 


1064  BROADWAY  „. 
208  S.  WILLIAMS  ST 

US  HWY.  17  

US  17 

HWY.  17 

S.  HWY.  17 

HWY.  17 

HWY.  17  .„ 

HWY.  96 

421  W.  KENNEDY  AVE 

HWY.  79  &  20  _ 

335  N.  RiOGEWOOD  AVE 

2450  S.  RIDGEWOOD  AVE  .., 
703  S.  RIDGEWOOD  AVE  .„.. 
2625  SR  207 

5218  E.  17TH  ST 


^■75  ft  US  441 

1-75  ft  US  HWY.  41  .. 
2230  N.  BEACH  RO  .. 
2540  S.  MCCALL  RD 


69  BAY  ST 


2555  PLACIDA  RO  _ _... 

1900  MANASOTA  BEACH  RO 
7990  MANASOTA  KEY  RO  _... 

5050  N.  BEACH  RD „... 

8520  MANASOTA  KEY  RO  _... 

1225  S.  MCCALL  RD  

215  COWLES  ST 

2073  S.  MC  CAa  RO  ... 

BOX  1300  

1000  S.  BAY  ST  

926  N.  BAY  ST  

310  COLLIER  BLVO  


US  HWY.  19  „ 

8425  S.  HWY.  17-92  . 

8245  S.  HWr.  17-92  ...... 

7400  S.  HWY.  17-92  ....... 

7340S.  HWY.  17ft92  „.. 
1997  FLETCHER  _.... 


3172  S.  FLETCHER  AVE 
20  S.  3RD  ST  


2811  ATLANTIC  AVE 

2801  ATLANTIC  AVE  

1998  S.  FLETCHER  AVE  „.. 

2707  SADLER  RO  

3199  S.  FLETCHER  AVE  ._. 
909  N.  US  HWY.  AtA 


1204  S.  A1A 

1820  S.  OCEANSHORE  BLVD 

1544  S.  HWY.  A1A  _... 

1316  S.  HWY.  A1A 


2448  8.  HWY.  A1A 
1224  S.  HWY.  A1A 


aty/State/Zlp 


DUNEDIN.  FL  34698-5713 

DUNNELLON.  FL  32630-9795  . 

EAST  PALATKA,  FL  32131- 

EAST  PALATKA,  FL  32131- 

EAST  PALATKA.  FL  32131- 

EAST  PALATKA,  FL  32131- 

EAST  PALATKA.  FL  32131- 

EAST  PALATKA,  FL  32161- 

EASTPOINT,  FL  32328-0609  .„, 
EATONVILLE,  FL  32751-6341   . 

EBRO,  FL  32437-  „ 

EDGEWATER,  FL  32132-1653  . 
EDGEWATER,  FL  32032-5906  . 

EDGEWATER.  FL  32132-  _ 

ELKTON,  FL  3203:^  


ELLENTON,  FL  34222- 


ELLISVILLE.  FL  32055- 

ELLISVTLLE,  FL  32055-  

ENGLEWOOD,  FL  34223-5716 
ENGLEWOOD,  FL  34224-5199 

ETJGLEWOOD,  FL  34223-3713 


ENGLEWOOD, 
ENGLEWOOD, 
ENGLBVOOD. 
ENGLEWOOD. 
ENGLEWOOD, 
ENGLEWOOD, 
ENGLEWOOD. 
ENGLEWOOD. 


FL  34224-5460 
FL  34223-6498 
FL  34223-9321 
FL  34223-9134 
FL  34223-9505 
FL  34223-4231 

FL  34223- 

FL  34224-^4541 


ESTERO.  FL  33928-9801  .._...... 

EUSTIS.  FL  32726-5545 

EUSTIS,  FL  32726-2834  .„ 

EVERGLADES  CITY,  FL  33e2»- 

9999. 
FANNING  SPRINGS,  FL  32680- 

FERN  PARK,  a  32730- 

FERN  PARK.  FL  32730- 

FERN  PARK,  FL  32730-2256  .... 
FERN  PARK,  FL  32730- 


FERNANDINA       BEACH.       FL 

32034-2394. 
FERNANDINA       BEACH,       FL 

32034-2397. 
FERNANDINA       BEACH.        FL 

32034-4206. 
FERr;ANDiNA       BEACH,       FL 

32034-2262. 
FERNANDINA       BEACH.       FL 

32034-2207. 
FER^4AND1NA       BEACH,        FL 

32034-2330. 
FERNANDifJA       BEACH,        FL 

32034-4456. 
FERNANDINA       BEACH.       FL 

32034-2396. 
FLAGLER   BEACH.    FL  32036- 

3307. 
FLAGLER  BEACH.  FL  32136-  _ 
FLAGLER   BEACH,    FL   32036- 

3802. 
FLAGLER    BEACH.    FL  32036- 

3805. 
FLAGLER   BEACH.    FL   32036- 

3702. 
FLAGLER  BEACH,  FL  3203&-  ... 
FLAGLER   BEACH.   FL  32036- 

3703. 


Telephone 


407-339-3333 
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Property  nam* 


A-1  EXECUTIVE  MOTEL  

COMFORT  INN  

CORAL  ROC  MOTEL  

HAMPTON  INN  

KNIGHTS  INN 

LUCrS  MOTEL  

PAIMS  MOTEL  R  H  

PARK  ROYAL  INN  

SEA  GLADES  MOTEL  

SUNSHINE  APARTMENTS  & 
MOTEL 

SUPER  8  MOTEL  

TOWN  MOTEL  INCOR- 
PORATED. 

TROPICAL  INN  

FORT  MYERS  TRAVELOOGE  ... 

SUN  RAY  MOTEL 

TROPICAL  MOTEL 

A  1  A  REGENT  MOTEL 

AMBER  TIDE  MOTEL 

ANCHOR  MOTEL  ANNEX 

ANTHONY  MOTEL  

BAHAMA  HOTEL  

BAHIA  CABANA  MOTEL  

BAHIA  HARBOR  BEACH  INN  .... 

BAHIA    MAR    MOTOR    INN    & 

TOWER. 
BEACH  ANCHORAGE  MOTEL  & 

APARTMENT. 
BEACH     BREEZE     MOTEL     & 

APTS. 

BEACHSIDE  HOTEL 

BELA  MAR  MOTEL 


POBox/RtNo. 


BELLS  MOTEL  .... 
BEST  WESTERN 


CYPRESS 


BEST     WESTERN 

CREEK  ROAD. 
BLARNEY  CASTLE  MOTEL 


BLUE  CORAL  MOTEL  

BLUE  MARLIN  INN  

BONA  VENTURE  HOTEL  A  SPA 

BREAKERS    OF    FT    LAUDER- 
DALE T. 
BREEZE  INN  


BREEZEWAY  SOUTH  MOTELS 

&  APARTMENT. 
BROWN  HOTEL  RH  


BUCCANEER  MOTEL 

BUDGET  INN  

BUDGET  INN  

CAMELOT     RESORT 
MOTEL 


BEACH 


•■\- 


StrMtaddTMs 


815  N.  KROME  AVE  .. 

333  SE  1ST  AVE  

1100  N.  KROME  AVE 

124  E.  PALM  DR  

401  US  HWY.  1   

eSI  N.  KROME  AVE  .. 

206  W.  PALM  DR  

100  US  1  

1223  NE  1ST  AVE  ..... 
145SW9THAVE 


1202  N.  KROME  AVE  .. 
1405  N.  KROME  AVE  .. 

905  W.  PALM  DR  

2038  W.  FIRST  ST  

1 760  S.  US  HWY.  27  ... 
426  N.  SCENIC  HWY  .. 
4041  N.  OCEAN  BLVO 


3040  N.  OCEAN  BLVD  ... 
1215  S.  FEDERAL  HWY 

3011  BAYSHOREDfl 

401  N.  ATLANTA  BLVD 

3030  HARBOR  DR  

3019  HARBOR  DR  

801  SEABREEZE  BLVD  . 

2918  BANYAN  ST  

550  BREAKERS  AVE  


1136  HOLIDAY  DR 

3801  N.  OCEAN  BLVO 


610  NE  7TH  ST  

999  W.  CYPRESS  CREEK  RD  .. 
999  W.  CYPRESS  CREEK  RD  .. 

3086  HARBOR  DR  

1900  SE  6TH  AVE  

4221  N.  OCEAN  BLVD 

250  RACQUET  CLUB  RD  

903  BREAKERS  AVE  

2360  NW  6TH  ST  

3904  SW  13TH  CT  

723  NW  19TH  AVE 

350  N.  BIRCH  RD 

1317  S.  FEDERAL  HWY  

2731  N.  FEDERAL  HWY  

2900  BELMAR  ST  


City/State/Zip 


FLORIDA  CITY.  FL  33030- 

FLORIDA  CITY,  FL  33030- 

FLORIDA  CITY,  FL  33034-2426 

FLORIDA  OTY,  FL  33034- 

FLORIDA  CITY,  FL  33034- 

FLORIDA  CITY,  FL  33034-3419 
FLORIDA  CITY.  FL  33034-3424 

FLORIDA  CITY.  FL  33034- 

FLORIDA  OTY.  FL  33030-4601 
FLORIDA  OTY.  FL  3303O- 


FLORIDA  CITY.  FL  33034-2428 
FLORIDA  CITY.  FL  33034-4208 

FLORIDA  CITY.  FL  33034-3139 

FORT  MYERS,  FL  33901- 

FROSTPROOF,  FL  3384^- 

FROSTPROOF.  FL  3384^-1831 
FT   LAUDERDALE.    FL   3330e- 

6419. 
FT   LAUDERDALE.    FL   33308- 

7399. 
FT   LAUDERDALE.    FL   33316- 

2038. 
FT   LAUDERDALE.    FL   33304- 

4296. 
FT   LAUDERDALE.    FL   33304- 

4276. 
FT   LAUDERDALE.    FL   3331fr- 

2410. 
FT   LAUDERDALE.   FL   33316- 

2495. 
FT*  LAUDERDALE.    FL   33316- 

1690. 
FT   LAUDERDALE,    FL   33316- 

1528. 
FT   LAUDERDALE.    FL   33304- 

4128. 
FT  LAUDERDALE.  FL  3331&-  ... 
FT   LAUDERDALE.    FL   3330a- 

6431. 
FT   LAUDERDALE.    FL   33304- 

2712. 
FT    LAUDERDALE,    FL    33309- 

1903. 
FT  LAUDERDALE,  FL  33309-  ... 

FT   LAUDERDALE.    FL   33316- 

2489. 
FT   LAUDERDALE.    FL   33316- 

3549. 
FT   LAUDERDALE.    FL   3330fr- 

6140. 
FT   LAUDERDALE.    FL   3332^- 

1114. 
FT   LAUDERDALE.    FL   33304- 

3319. 
FT   LAUDERDALE.    FL   33311- 

7734. 
FT  LAUDERDALE.  FL  33301-  ... 

FT   LAUDERDALE.    FL   33311- 

7833. 
FT   LAUDERDALE.    FL   33304- 

4285. 
FT   LAUDERDALE.   FL   33316- 

2040. 
FT   LAUDERDALE.   FL   33306- 

1423. 
FT   LAUDERDALE.    FL   33304- 

4003. 


Telephone 


813-334-2284 


305-491-7666 
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Propefty  name 


CANADIAN  MOTEL  &  APART- 

MENTS. 
CAPRI  INN  _. 

CAROUNA  COURT  MOTEL 

CARRIAGE     HOUSE     MOTOR 

LODGE. 
CASCADES  MOTEL  - 

CATALOGNA  MOTEL 

COMPORT  SUITES 

CORAL  PLAZA  MOTEL 

CORAUDO  INN  

CORTLEIGH  RESORT  MOTEL  .. 

CROSSROADS  MOTOR  LODGE 

CROWN  STERLING  SUITES  „... 

CRYSTAL  INN 

DAYS    INN    FT    LAUDERDALE 

BROW. 
DAYS  INN  OCEANFRONT 

DEAUVILLE  INN  

EAST  GATE  MOTEL  „. 

ECOillO  LODGE 

i 

ECONO  LODGE  APARTMENTS 

ECONOLODGE 

FAIRWIND3  MOTEL 

FLEUR  DE  LIS  MOTEL  

FOOTPRINTS   ON   THE   SAND 

MOTEL. 
FOUR  ES  MOTEL  ._... 


POBox/RtNo. 


FRIENDSHIP  INN 


FT   LAUDERDALE   EXECUTIVE 

AIRPORT  TRAVELODGE 
FT  LAUDERDALE  INN 


FT    LAUDERDALE    MARRIOTT 

CYPRESS  CR. 
FT    LAUDERDALE    MARRIOTT 

HOTEL 
FT    LAUDERDALE    MOTEL    & 

APARTMENTS. 
GALT  OCEAN  MANOR  MOTEL  . 

GARDEN  COURT  MOTEL 

GOLD  COAST  BEACH  RESORT 

HOTEL. 
GOLDEN  WEST  MOTEL  >.. 

GRENADIER  MOTH. 

GUEST      QUARTERS     SUITE 
HOTEL 


Street  address 


1411S.  SR7  _ 

420  N.  BIRCH  RD ^ 

3001  SE  6TH  AVE 

1180  N.  FEDERAL  HWY 

4117  N.  OCEAN  BLVD 

513ANTIOCHAVE  

1800  S,  FEDERAL  HWY  

2701  N.  FEDERAL  HWY 

4011  N.  OCEAN  BLVD 

2100  NE  33RD  AVE 

2460  W.  STATE  RD.  84  

1100  SE  ITTri  ST  

2949  N.  FEDERAL  HWY  

1700  W.  BROWARD  BLVD  

4240  GALT  OCEAN  DR  

2916  N.  OCEAN  BLVD 

1045  NE  18TH  AVE 

3711  N.  OCEAN  BLVD 

3611  N.  OCEAN  BLVD 

1  N.  ATLANTIC  BLVD  

2835  N.  FEDERAL  HWY  

3821  N.  OCEAN  BLVD  . 

2020  N.  ATLANTIC  BLVD  .._ 

1025  NE  18TH  AVE „ 

2201  N.  FEDERAL  HWY 

1500  W.  COMMERCIAL  BLVD  .. 

5727  N.  FEDERAL  HWY  

6650  N.  ANDREVire  AVE  ..._ 

1881  SE  17TH  ST  

501  SE  17TH  ST  

2985  N.  OCEAN  BLVD 

1040  N.  VICTORIA  PARK  RD  ... 

545  N.  ATLANTIC  BLVD  

710  N.  BIRCH  RD „ ^ 

3011  GRANADA  ST  

2670  E.  SUNRISE  BLVD 


Qtyj'Staie/Zip 


FT   LAUDERDALE.   FL   33317- 

6404. 
FT   LAUDERDALE.    FL  33304- 

4283. 
FT   LAUDERDALE,   FL  33316- 

4025. 
FT   LAUDERDALE.    FL   33304- 

1486. 
FT   LAUDERDALE.   FL   33308- 

6015. 
FT   LAUDERDALE,    FL   33304- 

3907. 
FT   LAUDERDALE.    FL  33316- 

2945. 
FT   LAUDERDALE,   FL  33306- 

1488. 
FT   LAUDERDALE.   FL  33306- 

6419. 
FT   LAUDERDALE.   FL  33305- 

1624. 
FT    LAUDERDALE,    FL   33312- 

4891. 
FT   UUDERDALE.    FL  33316- 

2187. 
FT   LAUDERDALE.   FL  33306- 

1401. 
FT   LAUDERDALE.   H.   33312- 

1548. 
FT   LAUDERDALE.   FL   333C8- 

6199. 
FT   LAUDERDALE.   FL  33306- 

7528. 
FT   LAUDERDALE.    FL   33304- 

2407. 
FT   LAUDERDALE.   FL   33306- 

6498. 
FT   LAUDERDALE.   FL  33308- 

6422. 
FT   LAUDERDALE.    FL   33304- 

4383. 
FT   LAUDERDALE.   FL  33306- 

1401. 
FT  LAUDERDALE,    FL   33306- 

6431. 
FT    LAUDERDALE,    FL   333C5- 

3744. 
FT   LAUDERDALE,    FL   33304- 

2407. 
FT   UUDERDALE.    FL   33305- 

2597. 
FT  LAUDERDALE,  FL  3330^  ... 

FT   LAUDERDALE.    FL   333C6- 

2628. 
FT   LAUDERDALE.    FL   33309- 

2119. 
FT   LAUDERDALE.    FL   33315- 

3015. 
FT  LAUDERDALE.   FL   33316- 

2545. 
FT   LAUDERDALE.   FL  33308- 

2527. 
FT   LAUDERDALE.   FL   33304- 

2414. 
FT   LAUDERDALE.   FL   33304- 

4182. 
FT   LAUDERDALE.    FL   33304- 

4084. 
FT  LAUDERDALE.   FL  33304- 

4317. 
FT  LAUDERDALE.  FL  33304-  ... 


Telephone 


305-776-^*222 
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Propeity  nam* 


HAMPTON  INN 


HAPf»Y      HOUOAY      RESORT 

MOTEL 
HARBOR  BEACH  MOTEL 


POBox/RtNo. 


HARBOR  HOUSE  MOTEL 

HARBOR  INN 

HOLIDAY  INN  3  , 


HOUDAY  INN  FT  LAUDERDALE 

B. 
HOLIDAY  INN  FT  LAUDERDALE 

N. 
HOUDAY  INN  OCEAN  CLUB  & 

MARINA. 
HOLIDAY  INN  WEST 

HOLIDAY     PARK     MOTEL     & 

APARTMENTS. 
HORIZON  HOTEL  ft  APT  


HOST  MOTEL 


HOWARD    JOHNSON    MOTOR 

LODGE. 
HOWARD    JOHNSON    MOTOR 

LODGE 
HOWARD    JOHNSON    MOTOR 

LODGE. 
HURRICANE  MOTEL 


IDLE  HOUR  MOTEL  

IRELANDS  INN  

KEY  UME  MOTEL  

LAFAYETTE  MOTOR  LODGE  .... 
LAGO  MAR  HOTEL  


LAMBERT  MOTEL 

LAMPLIGHTER  MOTEL 


LAUDERDALE  BEACH  HOTEL  .. 

LAUDERDALE  SURF  HOTEL  ft 

MARINA. 
LIVINGSTON  MANOR  MOTEL  ... 

LORELEI       APARTMENTS       & 

MOTEL. 
MARINA  BAY  RESORT  


MARINA  INN  YACHT  HARBOR  . 

MARINE  TERRACE  MOTEL 

MARK  2100  RESORT  HOTEL  .... 

MARK  2100  RESORT  MOTEL  ... 

MARRIOTTS  HARBOR  BEACH 

RESORT. 
MERMAID  INN  

MOBY  DICK  MOTEL 


StTMt  address 


720  E.  CYPRESS  CREEK  RO  .. 

3055  HARBOR  DR 

1147  SEABREEZE  BLVO 

1441  CORDOVA  RO  ._ 

501  SE  26TH  ST  

2275  W.  STATE  RD.  84  

999  N.  ATLAWnC  BLVD  

4900  POWERLINE  RD 

440  SEABREEZE  BLVD 

5100  N.  STATE  RD.  7 

614  NE  6TH  TERRACE 

607  N.  ATLANTIC  BLVD  

1240  NE  13TH  AVE 

700  N.  ATLANTIC  BLVD  

5001  N.  FEDERAL  HWY  

20TO  W.  STATE  RD.  84  

2621  N.  OCEAN  BLVD 

3300  NE  27TH  ST  

2220  N.  ATLANTA  BLVD  

1227  NE  15TH  AVE 

2231  N.  OCEAN  BLVD 

1700  S.  OCEAN  LN 


701  NW  21  ST  TERRACE 
2401  r^.  OCEAN  BLVD  .... 


101  S.  ATLANTIC  BLVD  . 
440  SEABREEZE  BLVD  .. 

1037  NE17TH  WAY 

501  ORTON  AVE 

2175W.  STATE  RD.  84  .. 

2150  SE  17TH  ST  

527  N.  BIRCH  RD 

2100  N.  ATLANTIC  BLVD 
2100  N.  ATLANTIC  BLVD 

3030  HOLIDAY  DR 

725  N.  BIRCH  RD 

3100  WINOAMAR  ST  


CIty/Stata/ZIp 


Tslaphons 


FT   LAUDERDALE.    FL  33334- 

3564. 
FT  LAUDERDALE.   FL  33318- 

2490. 
FT  LAUDERDALE.  FL  33316- 
24^S. 
FT   LAUDERDALE.    FL  33318- 

2111. 
FT   LAUDERDALE.    FL   33318- 

3945. 
FT   LAUDERDALE.   FL  33312- 

4897. 
FT  LAUDERDALE.   FL  33304- 

3398. 
FT  LAUDERDALE.   FL  33309- 

3197. 
FT  LAUDERDALE,  FL  33318-  ... 

FT   LAUDERDALE.    FL   33319- 

3399. 
FT   LAUDERDALE.    FL   33304- 

4615. 
FT   LAUDERDALE.    FL   33304- 

4184. 
FT   LAUDERDALE.    FL   33304- 

2214. 
FT   LAUDERDALE.    FL   33304- 

4175. 
FT   LAUDERDALE.   FL   33308- 

3885 
FT  LAUDERDALE.   FL  33315- 

2296 
FT   LAUDERDALE.    FL   33308- 

7521. 
FT   LAUDERDALE.   FL   33308- 

7496 
FT   LAUDERDALE.   FL   33305- 

1996 
FT   LAUDERDALE.   FL   33304- 

2314. 
FT  LAUDERDALE.   FL  33305- 

1997. 
FT   LAUDERDALE.   FL   33316- 

3799. 
FT  LAUDERDALE.  FL  33311-  ... 
FT   LAUDERDALE.    FL   33305- 

1929. 
FT   LAUDERDALE,    FL  3331  fr- 

1595. 
FT   LAUDERDALE.    FL   33318- 

1693. 
FT   LAUDERDALE.    FL   33304- 

2405. 
FT  LAUDERDALE.   FL   33304- 

4004. 
FT   LAUDERDALE.    FL   33312- 

4899. 
FT   LAUDERDALE,   a   3331 6- 

3183. 
FT   LAUDERDALE.    FL  33304- 

4092. 
FT   LAUDERDALE.    FL   3330S- 

1999. 
FT   LAUDERDALE.    FL   33305- 

1999. 
FT  LAUDERDALE.   FL  33316- 

2498 
FT   LAUDERDALE.    FL   33304- 

4098 
FT   LAUDERDALE.   FL   33304- 

4199.  I 


305-482-5555 
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Properly  name 


MONTE         CARLO         INTER- 
NATIONAL RESORT. 
MONTE  CARLO  MOTEL  


MOTEL  SIX  *55  .... 
NINA  LEE  MOTEL 


NORTM  BEACH  MOTEL  OF  S 

FLOR. 
NORTHWEST  HOTEL  RM  

OAKLAND  EAST  MOTOR  INN  ... 

OASIS  MOTEL 

OCEAN  HOUDAY  MOTEL 

OCEAN  MILE  MOTOR  LODGE  .. 

OCEAN  PARK  MOTEL 

OCEANSIDE  INN  ...„ 

PALMS  INN 

PARKWAY  MOTEL 

PIER  66  HOTEL  &  MARINA 

PILLAR  MOTEL 

PLAZA  MOTEL 

PRESOIO  MOTEL 


POBox/RtNo. 


RAMADA  BEACH  RESORT  

RAMADA     BEACH      RESORT- 
HOTEL 
RASHELLE  HOTEL 


RELAX  INN  

RIMAR  MOTEL  

RIVERSIDE  HOTEL 

RIVIERA  HOTEL 

SANDI  SHORES  MOTEL 


SHERATON  EXECUPORT 
SHERATON  TOWERS 


SHERATON  YANKEE  TRADER 

HOTEL 
SHERATON  YANKEE  TRADER 

HOTEL 
5KY  MOTEL 

SOUTHERN  SHORE  MOTEL 

SOUTHERN  SHORES  MOTEL  .. 

SPIN  DRIFT  MOTEL 

SUN  COAST  MOTEL 

SUN  RAY  HOUSE  MOTEL 

SUN  TOWER  RESORT  MOTEL  . 


Street  addrMt 


2025  N.  OCEAN  BLVD  . 

717  BREAKERS  AVE  ... 

1801  W.  STATE  RO.  84 

3048  HARBOR  DR 

2197  N.  OCEAN  BLVD 

2602  NW  21ST  AVE , 

3001  N.  FEDERAL  HWY 

1200  S.  MIAMI  RD „. 

205  N.  ATLANTIC  BLVD  

4101  N.  OCEAN  BLVD 

2115  N.  OCEAN  BLVD 

1180  S.  SEABREEZE  BLVD  

2316  NW  6TH  CT 

1119  N.  VICTORIA  PARK  RD  .... 

2301  SE  17TH  ST 

Ill  N.  BIRCH  RD 

3750  SW  1ST  ST  „ 

1601  N.  FEDERAL  HWY 

4060  GALT  OCEAN  DR  

4060  GALT  OCEAN  DR  


Oty/Stata/Zlp 


825  NW  27TH  AVE 

1851  S.  FEDERAL  HWY 

3101  SE  6TH  AVE 

620  E.  LAS  OLAS  BLVD 
505  N.  ATLANTIC  BLVD 
3008  BAYSHORE  DR 


2440  W.  CYPRESS  CREEK  RD 
1101  SEABREEZE  AVE 


303  N.  ATLANTIC  BLVD  . 
321  N.  ATLANTIC  BLVD  . 

1531  SW  26TH  ST  

3017  BAYSHORE  DR 

3016  RIOMAR  ST 

2501  N.  OCEAN  BLVD 

2130  N.  ATLANTIC  BLVD 

728  NE  13TH  CT 

2030  N.  ATLANTIC  BLVD 


FT  LAUDERDALE.    FL   33305- 

3729. 
FT  LAUDERDALE.   FL  33304- 

4195 
FT  LAUDERDALE,   FL  33315- 

2245. 
FT   LAUDERDALE.   FL   33316- 

2486. 
FT  LAUDERDALE.   FL  3330S- 

1915. 
FT  LAUDERDALE.   FL  33311- 

2908 
FT  LAUDERDALE,   FL  3330»- 

1403. 
FT  LAUDERDALE.   FL  33316- 

2099. 
FT  LAUDERDALE.   FL  33304- 

4386. 
FT  LAUDERDALE,   FL  3330fr- 

6015. 
FT  LAUDERDALE.   FL  33305- 

1915. 
FT   LAUDERDALE.   FL   3331fr- 

2497. 
FT  LAUDERDALE.   FL  33311- 

7742. 
FT  LAUDERDALE,   FL  33304- 

2415. 
FT  LAUDERDALE.   FL  33316- 

3194. 
FT  LAUDERDALE.   FL  33304- 

4389. 
FT  LAUDERDALE,   FL  33312- 

1043. 
FT   LAUDERDALE.    FL   33305- 

2528. 
FT  LAUDERDALE.  FL  33308-  ... 
FT  LAUDERDALE.   FL  3330ft- 

6597. 
FT  LAUDERDALE.   FL  33311- 

6767. 
FT   LAUDERDALE.   FL   33316- 
29^9. 
FT  LAUDERDALE.   FL   33316- 
4113. 
FT   LAUDERDALE.   FL  33301- 

2287. 
FT   LAUDERDALE,   FL   33304- 

4179. 
FT   LAUDERDALE,    FL   33304- 

4293. 
FT  LAUDERDALE.  FL  3330»-  ... 
FT  LAUDERDALE.   FL  33316- 

2425. 
FT  LAUDERDALE.   FL  33304- 

4275. 
FT  LAUDERDALE.   FL  33304- 

4204. 
FT  LAUDERDALE,   FL  33315- 
2214. 
FT  LAUDERDALE,   FL  33304- 

4297. 
FT  LAUDERDALE,   FL  33304- 

4218. 
FT  LAUDERDALE.   FL  33305- 

1923. 
FT  LAUDERDALE.   FL  33305- 

1904. 
FT  LAUDERDALE.   FL  33304- 

4711. 
FT  LAUDERDALE,   FL  3330&- 
3799. 


Telephone 


305-565-6611 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993— Continued 


Property  nam* 


SUNRISE  INN  

SWIFTY  MOTEL 

THE  RESORT  MOTB. , 


THE  RETREAT  MOTEL 


TRAVELOOGE    MOTEL    EXEC 

AIRPO. 
TROPIC  CAY  RESORT  MOTEL  . 


TROPICANA  MOTEL 
TROPICANA  MOTEL 


VILLA  VENICE  RESORT  MOTEL 
WELLESLEY  INN  EAST  „.... 


PO  Box/Rt  No. 


WELLESLEY  INN  WEST  

WESTIN  CYPRESS  CREEK 

YANKEE  CLIPPER  HOTEL  . 


ORANGE  MOTEL  

BUCHANAN  MOTEL 

BUDGET  INN  

BUDGETEL  INN ^ 

COCONUT  MOTEL 

COMFORT  INN  

COMFORT  SUITES  

COURTYARD    BY    MARRIOTT 
HOTEL 

DAYS  INN  7155  

FLORIDAN  MOTEL 

FORT  MYERS  SHORES  MOTEL 

FORT  MYERS  TRAVELOOGE  ... 

FOUNTAIN  MOTEL 

FT  MYERS  INN  

GOLFVIEW  MOTEL 

HIGHLANDER  MOTEL  

HOLIDAY  INN  CENTRAL  

HOLIDAY  INN  CENTRAL  

HOLIDAY  INN  FT  MYERS  AIR- 
PORT. 

HOLIDAY     INN     FT.     MYERS. 
U.S.41  SOUTH(AIRPORT). 

L^  QUINTA  MOTOR  INN  819  .... 

PALM  CITY  MOTEL 

POINSETTIA  MOTEL 

RAOISSON       INN       SANIBEL 
GATEWAY. 

RAMADA  AIRPORT  HOTEL 

RED  CARPET  INN 

RIVERFRONT  INN 

RODEWAY  INN 

ROYAL  PALM  MOTEL 

SAN  CARLOS  INN 

SEA  CHEST  MOTEL  

SHERATON    HARBOR    PLACE 
HOTEL. 

SLEEP  INN 

TA  Kl  Kl  MOTEL  » 

TICE  MOTEL 

TIDES  MOTEL  ..._ 

TOWNE  HOUSE  MOTEL  .^ 

WONDERLAND  MOTEL  

BEACH        BEST       WESTERN 

MOTEL 
BEACON      MOTEL      OF      FT 
MYERS  BEACH. 


StTMtaddTMS 


1055  N.  FEDERAL  HWY 
11 18  NW31ST  AVE  .._... 


2851  N.  FEDERAL  HWY 


2916  BAYSHORE  PR 


1500  W.  COMMERCIAL  BLVD  . 
529  N.  ATLANTA  BLVD  


711  NE6THAVE 


711  NE5TH  TERRACE 


2900  TERRAMAR  ST 


4800  NW  9TH  AVE 


5070  N.  SR  7 „..., 

400  CORPORATE  DR 


1140  SEABREEZE  AVE 


525  N.  CHARLESTON  AVE 
4719  PALM  BEACH  BLVD  .. 

3715  CLEVELAND  AVE  

2717  COLONIAL  BLVD  

3358  CLEVELAND  AVE  

11501  S.  CLEVELAND  AVE 
13651  INDIAN  PAINT  LN  .... 
4455  METRO  PKWY  


11435  S.  CLEVELAND  AVE 

2939  CLEVELAND  AVE  

13814  PALM  BEACH  BLVD.  S 

2038  W.  1ST  ST  

14621  SW  MCGREGOR  BLVD 

351 1  S.  CLEVELAND  AVE 

3523  CLEVELAND  AVE  

3893  PALM  BEACH  BLVD  

2431  CLEVELAND  AVE  

2431  CLEVELAND  AVE  

13051  BELL  TOWER  DR  


13051  BELL  TOWER  DR  .. 

4850  CLEVELAND  AVE  .... 
4541  PALM  BEACH  BLVD 
2937  PALM  BEACH  BLVD 
20091  SUMMERLIN  RD  .... 


12635  S.  CLEVELAND  AVE 
481 1  S.  CLEVELAND  AVE  ... 

2066  W.  1ST  ST  

4760  CLEVELAND  AVE  

2507  CLEVELAND  AVE  

18051  S.  TAMIAMI  TRAIL  .... 

2571  1ST  ST 

2500  EDWARDS  DR  , 


13651  INDIAN  PAINT  LN  ..». 

2631  1ST  ST 

4560  PALM  BEACH  BLVD 

2621  1ST  ST 

2568  1ST  ST 

2000  N.  TAMIAMI  TRAIL 

684  ESTERO  BLVD 


1240  ESTERO  BLVD 


City/Stat8/Zlp 


FT   LAUDERDALE.   FL   33304- 

1466. 
FT   LAUDERDALE.   FL  33311- 

5640. 
FT   LAUDERDALE.   FL  33306- 

1425. 
FT   LAUDERDALE,   FL  33304- 

4207. 
FT  LAUDERDALE.   FL  3330»- 

3076. 
FT  LAUDERDALE.   FL  33304- 

4181. 
FT  LAUDERDALE.   FL  33304- 

2789. 
FT   LAUDERDALE,   FL  33304- 

2713. 
FT  LAUDERDALE.   FL  33304- 

4013. 
FT  LAUDERDALE.   FL  33309- 

3808 
FT  LAUDERDALE.  FL  33319-  ... 
FT   LAUDERDALE.   FL  33334- 

3642. 
FT   LAUDERDALE,   FL   3331  fr- 

2499. 

FT  MEADE.  FL  33841-2406  

FT  MYERS.  FL  33905-3646  

FT  MYERS,  FL  33901-7905  

FT  MYERS,  FL  33907-  

FT  MYERS.  FL  33901-7107  

FT  MYERS.  FL  33907-3839  

FT  MYERS.  FL  33912-1837  

FT  MYERS.  FL  33901- 


Ttlephona 


FT  MYERS. 
FT  MYERS. 
FT  MYERS. 
FT  MYERS. 
FT  MYERS. 
FT  MYERS. 
FT  MYERS. 
FT  MYERS, 
FT  MYERS. 
FT  MYERS. 
FT  MYERS. 


FL  33907-2398 
FL  33901-6005 
FL  33905-2126 
FL  33901-3109 
FL  33908-1947 
FL  33901-7902 
FL  33901-7902 
FL  33916-3727 
FL  33901-4904 

FL  33901-  

FL  33907-5897 


FT  MYERS.  FL  33907- 


FT  MYERS.  FL  33907-1320 
FT  MYERS,  FL  33905-3453 
FT  MYERS.  FL  33916-1594 
FT  MYERS.  FL  33908-3717 


813-332-3232 

813^482-2900 


FT  MYERS, 
FT  MYERS, 
FT  MYERS. 
FT  MYERS. 
FT  MYERS, 
FT  MYERS. 
FT  MYERS, 
FT  MYERS. 


FL  33907-3873 
FL  33907-1384 
FL  33901-3194 
FL  33907-1318 
FL  33901-4906 
FL3390»~4612 
FL  33901-2409 
FL  33001-2817 


FT  MYERS, 
FT  MYERS. 
FT  MYERS, 
FT  MYERS. 
FT  MYERS, 
FT  MYERS. 
FT  MYERS 

2095 
FT  MYERS  BEACH,  a  33931- 

2709. 


FL  33912-1837  

FL  33916-1805  

FL  33905-3456  

FL  33901-  

FL  33901-3410  

FL  33903-2803  

BEACH.  FL  33931- 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  Ust  rtovEMBER  16, 1993— Continued 


Property  name 


BUCCANEER  RESORT  INN 
CAROUSEL  kilOTEL  


DAVS  INN  ISLAND  BEACH  RE- 
SORT 

DAYS  INN  AT  LOVER'S  KEY 

EDGEWATER  RESORT  MOTEL 


EVENTIDE  RESORT  HOTEL 
FLAMINGO  INN  


GULF  ECHO  MOTEL 


GULF  MOTEL 


HOLIDAY  COURT  MOTEL 
HOLIDAY  INN  FT  MYERS  . 


ISLAND  MOTEL 


LA  FONTAINE  INN 


LANI  KAI  ISLAND  RESORT 


MATANZAS INN 


NEPTUNE  INN  MOTEL 
TAHITIAN  INN  MOTEL  , 


PO  Box/Rt  No. 


TIKI  RESORT  MOTEL  

TROPICAL  INN  RESORT 


BEACHWOOD  MOTEL  

COLONY  COURT  MOTEL 

COMFORT  INN-FT  PIERCE 

DAYS  INN  

ECONO  LODGE 

ECONOMY  INN 

EDGEWATER  MOTEL 

FARRELLS  ROSE  MOTEL 

FISHERMAN'S  INN  

GARDEN  STATE  MOTEL 

GOODFELLOW  MOTEL  

GRAND  VIEW  MOTEL 

HARBOR  LIGHT  INN  

HOLIDAY  BEACH  MOTEL 

HOLIDAY  INN  OF  FT  PIERCE  . 

HOLIDAY  INN  SURFSIDE  

HOLIDAY  INN  SURFSIDE  

KINGS  INN 

LAKE  PARK  MOTEL 

MOTEL  6  1207 

NOWALK  MOTEL  

OLIVERS  MOTEL  

RENO  MOTEL 

ROYAL  FOUNTAIN  MOTEL  

SKYWAY  MOTEL 

SMALLWOOD  MOTEL 

STARLfTE  MOTEL 

SUNSET  INN 

TREASURE  COAST  INN  

WATER  FRONT  MOTEL  

DAYS  INN  FT  PIERCE  BEACH 


BEACHMARK  INN 


Street  address 


4664  ESTERO  BLVO 
6230  ESTERO  BLVO 
1130  ESTERO  BLVD 


8701  ESTERO  BLVO  «., 
1100  ESTERO  BLVD.... 


1160  ESTERO  BLVD 
6090  ESTERO  BLVO  , 
2610  ESTERO  BLVO 
2700  ESTERO  BLVD  , 
925  ESTERO  BLVD  ... 


6890  ESTERO  BLVD 


201  SAN  CARLOS  BLVD 
6950  ESTERO  BLVD 


1400  ESTERO  BLVD 
414  CRESCENT  ST  . 
2310  ESTERO  BLVD 


2030  SAN  CARLOS  BLVD 
4360  ESTERO  BLVD 


5210  ESTERO  BLVD 


2041  SEAWAY  DR  „ 

1007  S.  4TH  ST 

3236  S.  US  1  

6651  DARTER  CT  

7050  OKEECHOBEE  RD  

3425  S.  US  HWY.  1 

1156  SEAWAY  DR  _. 

3625  S.  US  HWY.  1  „ 

5559  N.  US  HWY.  1   

5220  S.  FEDERAL  HWY.  US  1 

6623  N.  US  1  

1921  N.  US  1  

1160  SEAWAY  DR  

1750  SEAWAY  DR  

7151  OKEECHOBEE  RD  

2600  N.  A1A  

2600  N.  A-1-A  

414  AVE.  D  

5501  S.  US  HWY.  1  ..„ 

2500  PETERS  RD  . 

531  S.  US  1  _ 

3261  S.  US  HWY.  1  

1921  AVE.  D  

4891  S.  US  HWY.  1  

3455  N.  US  HWY.  1   „ 

5504  S.  US  1  

2601  S.  US  HWY.  1 

1802  S.  US  HWY.  1  

7025  OKEECHOBEE  RD  

3103  AVE.  T  

1920  SEAWAY  DR  


Ctty/Stata/Zp 


573  SANTA  ROSA  BLVD 


FT  MYERS  BEACH.  FL  33931- 

3997. 
FT  MYERS  BEACH.  FL  33831- 

4497. 
FT  MYERS  BEACH.  FL  33831- 

2626. 
FT  MYERS  BEACH,  FL  33901-  . 
FT  MYERS  BEACH,  FL  33931- 

2626. 
FT  MYERS  BEACH.  FL  33831- 

2692. 
FT  MYERS  BEACH.  FL  33931- 

4326. 
FT  MYERS  BEACH.  FL  33931- 

3396. 
FT  MYERS  BEACH.  FL  33931- 

3503. 
FT  P»4YERS  BEACH.  FL  33931- 

2192. 
FT  MYERS  BEACH,  FL  33931- 

4698. 
FT  MYERS  BEACH.  FL  33931- 

2127. 
FT  MYERS  BEACH,  FL  33931- 

4610. 
FT  MYERS  BEACH.  FL  33931- 

2798. 
FT  MYERS  BEACH.  FL  33931- 

2697. 
FT  MYERS  BEACH.  FL  33931- 

3297. 
FT  MYERS  BEACH,  FL  33831- 

3093. 
FT  H4YERS  BEACH.  FL  33931- 

3842. 
FT  MYERS  BEACH.  FL  33931- 

4199. 
FT  PIERCE,  FL  34949-3299  „,... 

FT  PIERCE.  FL  34950-5129 

FT  PIERCE.  FL  34982- „.... 

FT  PIERCE.  FL  34945-2722 

FT  PIERCE.  FL  34945-2606 

FT  PIERCE.  FL  33482- 

FT  PIERCE.  FL  3494»-3194 

FT  PIERCE.  FL  33482- 

FT  PIERCE.  FL  34946- 

FT  PIERCE,  FL  34982- 

FT  PIERCE.  FL  33450- 

FT  PIERCE,  FL  34946-1458 

FT  PIERCE.  FL  34949-3148 

R  PIERCE.  FL  34949-3296 

FT  PIERCE.  FL  34945-2699 

FT  PIERCE.  FL  33447- 

FT  PIERCE,  FL  3494*- 

FT  PIERCE,  FL  34950-3045 

FT  PIERCE.  FL  33450- 

FT  PIERCE.  FL  34945- 

FT  PIERCE,  FL  34950-6385 

FT  PIERCE.  FL  33450- 

FT  PIERCE,  FL  34950-2745 

FT  PIERCE,  FL  34946- 

FT  PIERCE,  FL  34946- 

FT  PIERCE,  FL  34982-7372  ...... 

FT  PIERCE.  FL  34982- 

FT  PIERCE,  FL  34950- 

FT  PIERCE,  FL  34945-2605  ...... 

FT  PIERCE.  FL  34947-2057 

FT  PIERCE  BEACH.  FL  3494»- 

3298. 
FT      WALTON      BEACH.      FL 
32548-6825. 


Telephone 


407-465-6000 
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Property  nam* 


BEACHMARKINN 


best  western  aloha  vil- 
lage, 
conquistador  inn 


DAYS  INN 


DRIFTWOOD  MOTEL  &  APART- 
MENTS. 
ECONO  LODGE 


ECONOMY  MOTEL  

EDGEWATER  MOTEL 

EDGEWATER  MOTEL  „ 

GREENWOOD  MOTEL 

GULF  BEACH  MOTEL 


HOLIDAY  INN  FORT  WALTON 

BEACH. 
HOLIDAY  INN  OF  FT  WALTON 

BC. 
HOWARD    JOHNSON    MOTOR 

LODGE. 
KNIGHT  INN 


LEESIDE  INN 

MARINA  MOTEL  

MARINER  INN  MOTEL 

PLAYGROUND  MOTOR  INN  ..... 

RAMADA  BEACH  RESORT  . 

SANDMAN  MOTEL-SUITES  INC 
SANDMAN  MOTEL-SUITES  INC 

SEA  ISLE  MOTEL 

SHERATON  INN  

SHONEYS  INNS  „ 

SUPER  8  MOTEL  

TEXAS  7S  INN 


ANCHOR  LODGE 

BAMBI  MOTEL  .... 

CABOT  LODGE  

CAPE  COD  INN  

CASA  LOMA  LODGE 

COMFORT  INN  

COMFORT  INN  OF  GAINES- 
VILLE. 

DAYS  INN 

ECONO  LODGE 

ECONO  TRAVEL  MOTOR 
HOTEL 

ELDER  INN  _ 

FAIRFIELD  INN 

GAINESVILLE  HILTON  INN  

GAINESVILLE  LODGE  

GAINESViaE  LODGE 

HOJO  INN  _. 


POBox/RtNo. 


OVMC 


560  CORAL  or 

866  SANTA  ROSA  BLVD 

874  VENUS  CT 

136  SW  MIRACLE  STRIP  PKWY 

682  NAUTILUS  CT  >... 

100  SW  MIRACLE  STRIP  

1  SE  MIRACLE  STRIP  PKWY  .„ 

1284  MARLER  DR 

1284  MARLER  DR 

US  HWY.  98  E „... 

670  NAUTILUS  CT  

1110  SANTA  ROSA  BLVD  

1110  SANTA  ROSA  BLVD  

314  MIRACLE  STRIP  

209  SW  MIRACLE  STRIP  PKWY 

1350  E.  HWY.  98 

E.  US  98  OKALOOSA  

206  SANTA  ROSA  BLVD  

195  BROOKS  ST.  SE 

US  HWY.  98  E 

480  SANTA  ROSA  BLVD  

482  SANTA  ROSA  BLVD  

1214  E.  HWY.  98 „.. 

1325  E.  MIRACLE  STRIP  PKWY 

203  MIRACLE  STRIP  PKWY  

333  MIRACLE  STRIP  PKWY  

3  SW  MIRACLE  STRIP  PKWY  .. 


CKy/Stala/ZIp 


205  NW  14TH  ST  ....„, 

2119SW13THST  

3726  SW  40TH  BLVD  , 
3820  SW  13TH  ST  _., 

2000  SW  13TH  ST  

2435  SW  13TH  ST  ...„ 
2435  SW  13TH  ST  


2820NW13THST 
2649  SW  13TH  ST 
700  NW  75TH  ST  .. 


3904  NW  15TH  ST  „... 

6901  NW  4TH  BLVO 

2900  SW  13TH  ST  

413  UNIVERSITY  AVE  

413  W.  UNIVERSITY  AVE 
1900  SW  13TH  ST  ..„. 


FT     WALTON      BEACH.      FL 

32S4S-6936. 
FT      WALTON      BEACH.      FL 

32S48-6027. 
FT     WALTON      BEACH.      FL 

32548-6099. 
FT      WALTON      BEACH,      FL 

3254S-6614. 
FT     WALTON      BEACH.      FL 

32548-6002. 
FT      WALTON      BEACH.      FL 

32546-6615. 
FT      WALTON      BEACH.      FL 

32548-6815. 
FT     WALTON      BEACH.      FL 

32S4S-6299. 
FT      WALTON      BEACH.      FL 

32S48-6299. 
FT     WALTON      BEACH.      FL 

32548-6290. 
FT      WALTON      BEACH.      FL 

32548-6090. 
FT      WALTON      BEACH,      FL 

32548-. 
FT      WALTON      BEACH.      FL 

3254»-. 
FT      WALTON      BEACH.      FL 

3254fr-6298. 
FT      WALTON      BEACH.      FL 

3254»-6616. 
FT      WALTON      BEACH,      FL 

32548-6292. 
FT      WALTON      BEACH.      FL 

32548-6299. 
FT      WALTON      BEACH,      FL 

32548-6197. 
FT      WALTON      BEACH.      FL 

32548-5826. 
FT      WALTON      BEACH.      FL 

32548-. 
FT      WALTON      BEACH,      FL 

32548-6922. 
FT      WALTON      BEACH.      FL 

32548-6932. 
FT      WALTON      BEACH,      FL 

32548-6296. 
FT      WALTON      BEACH.      FL 

32548-6295. 
FT      WALTON      BEACH,      FL 

32548-. 
FT     WALTON      BEACH.      FL 

32548-5209. 
FT      WALTON      BEACH.      FL 

32548-6612. 
GAINESVIUE.  FL  32603-1938  . 
GAINESVILLE.  FL  32608-1534  . 
GAINESVIUE,  FL  32608-2348  . 
GAINESVILLE.  FL  32608-3510  . 
GAINESVILLE,  FL  32608-1533  . 

GAINESVILLE.  FL  32608-  

GAINESVILLE.  FL  32608-20C8  . 

GAINESVILLE.  FL  32609-2832  . 
GAINESVILLE.  FL  32608-2012  . 
GAINESVILLE,  FL  32607-1608  . 

GAINESVILLE.  FL  32605-1910  . 

GAINESVILLE.  FL  32607-  

GAINESVILLE,  FL  32608-3098  . 

GAINESVILLE,  FL  32601-  

GAINESVILLE.  FL  32601-6207  . 
GAINESVILLE.  FL  32608-1531  . 


904-243-9181 


904-373-6500 


904-376-1224 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  Ust  ^k>VEiyBER  16. 1993— Continued 


Properly  nam* 


POBox/RtNo. 


StTMtaddrMa 


City/Stata/ZIp 


TaiephoTM 


HOUDAY  inn  MOTEL  2 

HOLIDAY      \NU      UNIVERSFTY 

CENTER 
HOUDAY  INN-UNIVERSTTY 

CENTER 
HOWARD    JOHNSON    MOTOR 
LODOE. 

KNIGHTS  INN  

LA  OUINTA  MOTOR  INN  4669  .. 

MOTEL  6  414 

RED  CARPET  INN 

RESIDENCE  INN  

RUSH  UKE  MOTEL  

SCOTTISH  INN  

SUPER  3  MOTEL  ...._ „. 

UNIVERSITY  CENTRE  HOTEL  - 

UNIVERSITY  INN 

BUDGET  INN 

BUDGET  INN  „ 

FAIRFIELD  INN  GAINESVILLE  .. 

GARDENVILLE  MOTEL  - 

GULL  HAVEN  MOTEL  &  TRAIL- 
ER 

RED  GABLES  MOTEL ...„. 

GOLDEN  GATE  INN 

COLADA  INN 

PINK  HOUSE  MOTEL 

GROVE  MOTEL 

MERITA  MOTEL 

HO  JOS  INN 

GLEN  OAK  MOTEL 

GRANT  MOTEL  

GULF  VIEW  MOTEL 

SEA  SHELL  MOTEL  

FLAMINGO  INN 

CAREYS  ANTIQUES  &  MOTEL  . 

GREEN  COVE   SPRINGS   INN 

NORTH. 
GREEN  COVE   SPRINGS   INN 

WEST. 

LAKE  DAVID  HOTEL 

LAKEFRONT  MOTEL 

GULF  COAST  INN  

HOLIDAY  INN  ..» > 

HOLIDAY  INN  BAY  BEACH  

BEL  AIRE  MOTEL 

BEST      WESTERN      RESORT 

MOTEL 
ECONO   LODGE    MOTOR    INN 

AND  RESTAURANT. 

HAINES  CITY  MOTEL  

HOUDAY  MOTEL  

RIDGE  PLAZA  MOTEL 

STATE  MOTEL  

SUNNrS  MOTEI 

VAN-ROOK  INN  ., 

EL  RANCHO  MOTEL 

EL  RfO  MOTEL  

FLAMINGO  MOTEL 

FLORAL  MOTEL 

FREDOLA  MOTEL 

HOWARD  JOHNSON  HALLAN- 

DALE 
KARL  MOTEL  &  APARTMENTS 

MAMIES  MOTEL 

MIRAMAR  MOTEL  .„ 

ORCHID  MOTEL 

PAMELA  ARMS  MOTEL 

PARKVIEW  MOTEL 

PITTSBURGH  MOTEL  -, 


■•••»•••••  •*■*< 


RT  1  BOX  154 
RT  1  


7417  NW  8TH  AVE 

1250  W.  UNIVERSmr  AVE  


1250  W.  UNIVERSITY  AVE 
7400  NW  8TH  AVE 


4021  SW  40TH  BLVD 

920  NW  69TH  TERRACE 

4000  SW  40TH  BLVD 

^461  SW  WtLUSTON  RD.  AT  i 

4001  SW  13TH  ST  

1410  SW  16TH  AVE 

4155  NW  13TW  ST  

4202  SW  40TH  BLVD 

1535  SW  ARCHER  RD 

1901  SW  13TH  ST  ^ 
1-75  AND  HWY.  26 

6901  NW  8TH  AVE 

6901  NW  4TH  BLVD 

11549  US  HWY.  41   

12125  US  41  S 


11545S.  USHWY.  41  _. 

4100  GOLDEN  GATE  PKWY 

212  HARBOR  PL 

310  PEAR  TREE  AVE  

22540  SW  177TH  AVE  ..- 

22345  S.  US  HWY.  BOX  103 

21831  OLD  DIXIE  HWY  

HWY.  69  &  1-10 

6275  US  HWY.  1 

4660  US  HWY.  1  

MM  58  1/2  US  HWY 


BOX  522A 

22  S.  ORANGE  AVE 

1100  ORANGE  AVE 


1225  lOLEWfLD  AVE 


308  S.  MAIN  ST 

21726  US  27 

843  GULF  BREEZE  PKWY  , 
51  GULF  BREEZE  PKWY  ... 
51  GULF  BREEZE  PKWY  ... 

612  HINSON  AVE 

1504  S.  US  HWY.  27 


1504  US  HWY.  27  S 


1010  HINSON  AVE 
801  HINSON  AVE  .. 
HWY.  27  BOX  397  . 
905  N.  US  HWY.  27 
3SN.  US17&92  .. 

106  S.  1ST  ST  

424  N.  FEDERAL  HWY 

61 1  NE  2ND  CT 

709  NE  2ND  CT 

701  NE  3RD  ST 

900  S.  FEDERAL  HWY 
101  ANSIN  BLVD  


425  SE  9TH  ST  .. 
622  NE  4TH  ST  _ 
725  NE  7TH  ST  ., 
823  NE  10TH  ST 

701  NE  5TH  ST 

804  S.  FEDERAL  HWY 
708  NE  3RD  ST 


GAINESVILLE,  FL  3260S-4394 
GAINESVILLE.  FL  32601- 


GAINESVILLE,  FL  32601-6197  . 

GAINESVILLE,  FL  3260&<4323  . 

GAINESVILLE,  FL  32608-2373  . 
GAINESVILLE.  FL  32601-3105  . 
GAINESVILLE,  FL  32608-2372  . 

GAINESVILLE,  FL  32601-  

GAINESVIUE,  FL  32806-3599  . 
GAINESVILLE,  FL  32606-1150  . 
QAINESVnXE.  FL  32809-1806  . 

GAINESVILLE,  FL  32608- 

GAINESVILLE,  FL  32608-1196  . 
GAINESVILLE,  FL  32608-1530  . 
QAINESVILLES.  FL  32601-  ...... 

QAINESVILLES.  FL  3260&-4393 

GAINESVILLE,  FL  32607-  

GIBSONTON.  FL  33534- 

GIBSONTON.  FL  33534- 

GIBSONTC^J.  FL  33534-9720  ... 
GOLDEN  GATE,  FL  33999-6599 
GOODLAND,  FL  33933-9999  .... 

GOODLAND.  FL  33933- „.. 

GOULDS.  FL  33170-3702  

GOULDS,  FL  33170- 

GOULDS,  FL  33170-  

GRAND  RIDGE,  FL  32442-  ....... 

GRANT.  FL  32906- 

GRANT,  FL  32949-9999 

GRASS  KEY,  FL  33050- 

GRASSEY  KEY,  FL  33050-9703 
GRASSY  KEY,  FL  33050-  _ 
GREEN   COVE    SPRINGS, 

32043-3406. 
GREEN   COVE    SPRINGS, 

32043-. 
GREETS   COVE    SPRINGS, 

32043-3802. 
GflOVELAND.  FL  32736-2557  . 

GROVELAND,  FL  34736- -. 

GULF  BREEZE,  FL  32561-4722 
GULF  BREEZE,  FL  32561-  .„.. 

GULF  BREEZE,  FL  32561-  

HAINES  CITY.  FL  33844-  .„ _ 

HAINES  CITY,  FL  33844- ' 


GEN-ERA-L 
MR 


904-332-8292 


FL 


FL 


HAINES  CITY,  FL  33844- 


904-632-2214 


813-422-8621 


HAINES  CITY. 
HAINES  CITY, 
HAINES  CITY, 
HAINES  CITY. 
HAINES  CITY. 
HAINES  CITY, 
HALLANDALE. 
HALLANDALE. 
HALLANDALE. 
HALLANDALE. 
HALLANDALE. 
HALLANDALE. 

HALLANDALE. 
HALLANDALE, 
HALLANDALE, 
HALLANDALE, 
HALLANDALE, 
HALLANDALE, 
HALLANDALE, 


FL  33844- 

FL  33844- 

FL  33844- 

FL  33844-3712 

FL  33844- 

FL  33844- 

FL  33009-3449 
FL  33009-3504 
FL  33009-3504 
FL  33009-3511 
FL  33009-7125 
FL  33009-3992 

FL  33009-7114 
FL  33009-3519 
FL  33009-3542 
FL  33009-2664 
FL  33009-3530 
FL  33009-7123 
FL  33009-3512 
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Property  nam* 


RAMAOA  golf  ft  RACQUET  .... 

RIVIERA  RESORT  HOTEL 

SAUNDERS  MOTEL 

SUN  ft  FUN  MOTEL  

SUNRISE  MOTEL  » 

SUNSHINE  MOTEL  

TAPPS  MOTEL  

THE  LODGE  MOTEL 

WATER'S    EDGE    RESORT    ft 
MARIN. 

FAIRVIEW  MOTEL 

SUNNYBROOK  MOTEL  


POBox/RtNo. 


WALDORF  MOTEL 

a  RANCHO  MOTEL „.. 

MID  FLORIDA  MOTEL 

AIRLINE  HOTEL 

ANCHOR  HOTEL 

SOME  MOTEL 

DIXIE  ROSS  HOTEL 

DP  M  II  MOTEL 

FANTASY  MOTEL  

HIALEAH  CABANA  HOTEL 

HIALEAH    EXECUTIVE    EFFCY 

MOT 
HIALEAH  EXECUTIVE  MOTEL  .. 

HIALEAH  MOTEL 

HOLIDAY  INN  

HOLIDAY  INN  HIALEAH 

HOLIDAY  INN  HIALEAH  MIAMI 

LAKEa 

HOUDAY  MOTEL  

NEW  CHESAPEAKE  MOTEL 

OKEECHOBEE  INN  

PtSLES  MOTEL  

RAINBOW  INN  MOTEL  „ 

STAR  MOTEL  

PARK  PLAZA  HOTEL 

BL00MS8URY  INN 

CADILLAC  MOTEL  - 

MAYFLOWER  MOTEL 

SUNSET  MOTEL  

THE  GREAT  OUTDOORS  INN  .. 

HOLIDAY     INN     OF     DELRAY 
BEACH. 

CMXIE  MOTEL _ 

HI  LITE  MOTEL „ 

HO  LO  KA  MOTEL „.. 

HOLIDAY  TERRACE  MOTEL 

BAREFOOT  MAILMAN  HOTEL  ft 
RESORT. 

HERITAGE  INN  SUITES 

JUPITER  ISLAND  CLUB  HOTEL 

PALMS  MOTEL 

BEN  TRAILER  PARK  MOTEL  .... 
BEST  WESTERN  TAHITIAN  RE- 
SORT. 

HOLIDAY  MOTEL  

LA  RUE  19  MOTEL 

ANCHOR  MOTEL „ 

COLONIAL  MOTEL 

COZY  VILLA  MOTEL  

DAYTONA  BEACH 

TRAVELODGE. 
DAYTONA  BEACH/HOLLY  HILL 
TRAVELODGE. 

DELUXE  MOTEL 

FLORIDA  INN 

FLORIDA  MOTEL  . 

HAPPY  TIME  MOTEL 

HOLLY  HILL  MOTOR  INN  


RT1 


Street 


26  DIPLOMAT  PKWY 
2080  S.  OCEAN  DR 

700  NE  6TH  ST  

308  NE  2ND  ST 

709  NE  4TH  CT  

708  NE  5TH  ST  ..._. 

620  NE  2ND  CT 

1008  NE  10TH  ST  .. 
1945  S.  OCEAN  DR 


•••••••••••••••■I 


5864  S.  RIDGEWOOO  AVE 
3020  SUNNYBROOK  RD  .... 


HWY.  27 

2350  N.  FLORIDA  AVE 
2355  N.  FLORIDA  AVE 

932  PALM  AVE 

903  W.  1ST  AVE  

3280  PALM  AVE 

100  E.  17TH  ST 

1300  W.  OKEECHOBEE  RD 
845  E.  OKEECHOBEE  RD  .. 

508  W.  1ST  AVE  

161  W.  OKEECHOBEE  RD  . 


131  W.  OKEECHOBEE  RD 
555  E.  OKEECHOBEE  RD  . 

6650  W.  20TH  AVE  

1950  W.  49TH  ST 

6650  W.  20  AVE  


500  E.  25TH  ST 

935  W.  OKEECHOBEE  RO  .. 
699  E.  OKEECHOBEE  RD  ... 
1104  W.  OKEECHOBEE  RO 
2801  W.  OKEECHOBEE  RD 
1651  W.  OKEECHOBEE  RD 
7707  NW  103RD  ST 


30  NE  1ST  AVE 

N.  US  41  AND  441  

HWY.  441  

N.  US  41  AND  441   

HWY.  27  AND  41  S.  2  M 
2809  S.  OCEAN  BLVD  ... 


129  S.  KINGS  RD 

BOX  1  HWY.  1  

HWY.  1  4  M  N  

N.  US  HWY.  1  1  MILE  N 
1061  HWY.  A1A 


8605  SE  FEDERAL  HWY 

JUPITER  ISLAND  

10825  SE  US  HWY.  1  ..... 

1045  HICKORY  LN  

2337  N.  US  HWY.  19  


1131  US  HWY.  19  

2018  US  HWY.  19  

216niDGEWOODAVE  .. 
208  RIDGEWOOD  AVE  .. 
502  RIDGEWOOD  AVE  .. 
749  RIDGEWOOD  AVE  .. 

749  RIDGEWOOD  AVE  .. 

500  RIDGEWOOD  AVE  .. 
810  RIDGEWOOD  AVE  .. 
1147  RIDGEWOOD  AVE 
403  RIDGEWOOD  AVE  .. 
721  RIDGEWOOD  AVE  .. 


Clty/Stata/Zlp 


HALLANDALE.  FL  33009-3721  . 

HALLANDALE.  a  33009-  

HALLANDALE,  FL  3300^-3537  . 
HALLANDALE.  FL  33009-^*324  . 

HALLANDALE.  a  33009-  

HALLANDALE.  FL  33009^3531  . 
HALLANDALE,  FL  33009-3505  . 
HALLANDALE.  FL  33009-2661  . 
HALLANDALE.  FL  33009-5993  . 

HARBOR  OAKS.  FL  32127- 

HARBOUR        HEIGHTS.        FL 
3396^ 

HAVANA.' FL3233»- 

HERNANDO.  FL  32642-4482  .... 
HERNANDO.  FL  32642-4424  .... 

HIALEAH.  FL  33010^1098  

HIALEAH.  FL  33010-4097  

HIALEAH.  FL  33012-6429  

HIALEAH.  FL  33010-3107  

HIALEAH.  FL  33010-2811   

HIALEAH,  FL  33010-6927  

HIALEAH.  FL  33010-4704  

HIALEAH.  FL  33010-4723  


Telephone 


HIALEAH.  FL  33010-4723 
HIALEAH,  FL  33010-5352 

HIALEAH,  FL  33016-  

HIALEAH.  FL  33012-2973 
HIALEAH.  FL  33016-  


HIALEAH.  FL  33013-3827  

HIALEAH.  FL  33010-2911 

HIALEAH.  FL  33010-5696  

HIALEAH.  a  33010-2916  

HIALEAH.  a  33010-1056  

HIALEAH.  a  33010-2325  

HIALEAH  GARDENS,  a  33016- 

2473. 

HIGH  SPRINGS,  a  3264^^  

HIGH  SPRINGS,  FL  32643-  

HIGH  SPRINGS,  a  32643-2643 
HIGH  SPRINGS,  a  32643-  . 
HIGH  SPRINGS,  a  32643-  . 
HIGHLAND  BEACH,  a  33487- 

18d9 

HILUARD.  FL  32046-  

HILLIARD.  a  32046-9725  

HILLIARD,  a  32046-  

HILLIARD.  a  32046-  

HILLSBORO  BEACH.  FL  33062- 

HOBE  SOUND,  a  33455-6026 

HOBE  SOUND,  a  33455-  

HOBE  SOUND,  a  33455-  

HOLIDAY,  FL  34691-9781  

HOLIDAY,  FL  34691-3940 


305-362-7777 


HOLIDAY.  FL 
HOLIDAY,  a 
HOLLY  HILL. 
HOLLY  HILL. 
HOLLY  HILL, 
HOaY  HILL. 


34691-5638  

34691-4345  

a  32017-4932 
a  32017-4932 
a  32017-4424 
a  32017-3619 


HOLLY  HILL,  a  32017- 


HOaYHILL  a  32017-4424 

HOUY  HILL,  a  32117-  

HOLLY  HILL,  a  32117-2719 
HOLLY  HILL,  a  32017-4421 
HOLLY  HILL,  a  32017-3619 


904-255-6511 


Federal  Register  /  Vol.  58,  No.  227  /  Monday,  November  29.  1993  /  Notices  62785 


Hotel  and  Motel  Fire  Safety  act  National  Master  Ljst  November  16, 1993— Continued 


Propeity  name 


HOLLY  HOUSE  MOTEL  

INDIAN  PALMS  MOTEL  

QUALITY  MOTEL 

RANCH  MOTEL  

RIDGEWOOO  INN  .„ 

tenas  motel „.. 

TROPICAL     GABLES     COURT 

MOTEL 

TWl  LIGHT  MOTEL 

TWl-LITE  2  MOTEL  

TWIN  OAKS  MOTEL „„ 

A  TOUCH  OF  CLASS  MOTEL  ... 
ADOSE  HACIENDA  MOTEL ....... 

ADRIATIC  MOTEL  

ALPINE  INN  

ANCHORAGE  MOTEL 

ANCHORAGE  MOTEL  II 

ANCHORAGE  MOTEL  III 

ANTjdjE  MOTEL  

ASPlUnD  COURT  MOTEL 

BAHAMA  f^TEL 

BARBIZON  MOTEL 

BEACH  4  TOWN  MOTEL 

BEACH  HOUSE  MOTOR  INN  ..„ 

BEACH  INN 

BERNARD  MOTEL  

BERNARD  MOTEL  

BUDGET  MOTEL  

CALIPORNIA  DREAM  INN  

CALIFORNIA  DREAM  INN  

CANADA  fJKDTEL  

CAPE  COD  MOTEL 

CATHYS    MOTEL    &    APART- 
MENTS. 

CHARM  MOTEL  

CHELSEA  HOTEL 

COLONIAL  MOTEL 

COMFORT  INN  

CURTIS  MOTEL 

CURTIS  MOTEL 

DAYS    INN    FT    LAUDERDALE 

HOLLY  AIRPORT. 
DAYS  INN  HOLLYWOOD  0254  .. 

DIXIANA  MOTEL 

ECONOMY  STAR  INN 

ELITE  MOTEL  

ELMS  APARTMENTS  MOTEL  ... 

ENTRADA  MOTEL  

FLETCHER  STREET  MOTEL 

GOLDEN         SAND         MOTEL 

APARTMENTS. 

GREEN  SEAS  MOTEL  

GREENBRIAR  MOTEL  

GREENBRIAR  MOTEL  

HAPWY  DAYS  MOTEL 

HILL  MOTEL  .._ 

HO  JO  INN-HOLLYWOOD  

HOLIDAY  BEACH  INN „.. 

HOLIDAY  INN 

HOLIDAY  MOTEL  

HOLLY  HILL  MOTEL  

HOLLYWOOD  BEACH  HILTON  . 
HOLLYWOOD    HILLS    MOTOR 

LODGE. 

HOaYWOOD  MOTEL 

HOUYWOOD  PLAZA 

HOWARD    JOHNSON    MOTOR 

LODGE. 

ILLINOIS  COURT  MOTEL  

INN  ON  THE  PARK  

IRIS  MOTEL 

JACLYNE       APARTMENT       & 

MOTEL. 


POBox/ntNo. 


Street  address 


1400  RIDGEWOOD  AVE  „...., 

628  RIDGEWOOO  AVE 

801  RIDGEWOOO  AVE 

1028  N.  RIDGEWOOO  AVE  .. 

128  RIDGEWOOO  AVE 

1034  RIDGEWOOO  AVE 

1245  RIDGEWOOD  AVE 


712  RIDGEWOOO  AVE  ... 
1125  RIDGEWOOD  AVE. 
163  RIDGEWOOD  AVE  .. 
4054  SW  42ND  AVE  ....... 

1223  N.  FEDERAL  HWY  , 

1747FUNSTONST _ 

309  OKLAHOMA  ST 

1515  N.  OCEAN  DR  , 

1500  N.  OCEAN  DR 

1725  TAYLOR  ST  , 

2342  N.  FEDERAL  HWY  , 

808  N.  17TH  AVE  , 

80C  N.  FEDERAL  HWY  ... 

350  H^ONROE  ST  ....„ 

1010  S.  FEDERAL  HV/Y  , 

1215  N.  OCEAN  DR  , 

350  PALM  ST  „ 

1819  WILSON  ST  ..^ , 

1832TAFTST  

200C  N.  FEDERAL  HWY  , 

300  WALNUT  ST  .„ 

315  WALNUT  ST  , 

2223  WASHINGTON  ST  , 

3001  N.  OCEAN  DR  , 

338  WALNUT  ST 


1856  SHERMAN  ST  

2021  PIERCE  ST 

700  S.  FEDERAL  HWY  ., 

2520  STIRLING  RD  

1501  S.  FEDERAL  HWY 

1750  MAYO  ST 

2601  N.  29TH  AVE  


2711  S.  OCEAN  DR  

1822  DiXIANA  ST 

1323  N.  FEDERAL  HWY  .., 

1735  ARTHUR  ST  

316  ELM  ST _.. 

509  N.  FEDERAL  HWY  .... 

1714  FLETCHER  ST 

707  N.  BROADWALK  

1419  S.  FEDERAL  HWY  ... 

1901  S.  SURF  RD  

1901  S.  SURF  RD  .„ 

1950  TAFT  ST  

418  S.  FEDERAL  HWY  

2900  POLK  ST 

4111  S.  OCEAN  DR  

1925  HARRISON  ST  

1 104  S.  FEDERAL  HWY  ... 
3806  HOLLYWOOD  BLVD 

4000  S.  OCEAN  DR  

4900  HOLLYWOOD  BLVD 


410  N.  FEDERAL  HWY 
2035  VAN  BUREN  ST  .. 
2501  N.  OCEAN  DR  


2000  WASHINGTON  ST 
325  N.  FEDERAL  HWY  ., 

1858  DEWEY  ST  

2606  N.  OCEAN  DR 


City/Stats/Zip 


HOaYHILL, 
HOLLY  HILL, 
HOLLY  HILL, 
HOLLY  HILL, 
HOLLY  HiLL, 
HOUYHILL. 
HOLLY  HILL, 


FL  32117-  

FL  32017-3518 
FL  32017-3517 
FL  32117-2834 
FL  32017-6028 

FL  32117-  

FL  32017-2721 


HOLLY  HILL,  FL  32117-3620  ... 
HOLLY  HILL,  FL  32017-2719  ... 
HOLLY  HILL.  FL  32017-5040  ... 

HOLLYWOOD.  FL  33023-  

HOaYWOOD.  FL  33020-3629 
HOLLYWOOD,  FL  33020-6413 
HOLLYWOOD,  FL  33019-3442 
HOLLYWOOD.  FL  33019-3316 
HOLLYWOOD,  FL  33019-3317 
HOLLYWOOD.  FL  33020-4683 
HOaYWOOD,  FL  33020-2232 
HOLLYWOOD,  FL  33020-3512 
HOLLYWOOD,  FL  33020-3598 
HOLLYWOOD.  FL  33019-2004 
HOLLYWOOD.  FL  33020-60J)5 
HOLLYWOOD,  FL  33019-3310 
HOLLYWOOD.  FL  33019-4504 
HOLLYWOOD,  FL  33020-2725 
HOLLYWOOD,  FL  33020-2721 
HOLLYWOOD.  FL  33020-2226 
HOLLYWOOD,  FL  33019-4604 
HOaYWOOD.  FL  33019-4603 
HOaYWOOD.  FL  33020-5962 
HOLL'AVOOD,  FL  33019-3709 
HOaYWOOD,  FL  33019-4604 


HOLLYWOOD. 
HOaYWOOD. 
HOaVWOOD. 
HOaVWOOD. 

HOLLYWOOD. 
HOLLYWOOD. 
HOaYWOOD. 

HOaYWOOD. 
HOaYWOOD, 
HOLLYV.'OOD. 
HOLLYWOOD. 
HOaYWOOD, 
HOaYWOOD. 
HOLLYWOOD. 
HOaYWOOD. 

HOLLYWOOD. 
HOaYWOOD. 
HOLLYWOOD, 
HOLLYWOOD. 
HOLLYWOOD, 
HOLLYWOOD. 
HOLLYV.'OOD. 
HOLLYWOOD. 
HOLLYWOOD. 
HOaYWOOD. 
HOLLYWOOD, 
HOaYWOOD. 


FL  33020-2123 
FL  33020-4026 
FL  33020-6424 
FL  33020-1122 
FL  33020-6343 
FL  33020-6543 
a  3302O-  

FL  33019-2798 
FL  33020-3114 
FL  33020-2846 
FL  33020-3625 
FL  3301^-4504 
FL  33020-4699 
FL  33020-6503 
FL  33019-1203 

FL  33020-6341 
FL  3301^2418 

FL  33019-  

FL  33020-2723 
FL  33020-51 14 
FL  33020-4289 
FL  33019-3011 
FL  33020-5061 
FL  33020-6093 
FL  33021-6730 
FL  33019-3010 
FL  33021-€5O8 


HOaYWOOD,  FL  33020-4619 
HOaYWOOD.  FL  33020-5029 
HOaYWOOD.  FL  33019-3600 

HOaYWOOD.  FL  33020-6930 
HOaYWOOD,  FL  33020-4681 
HOaYWOOD.  FL  33020-6018 
HOaYWOOD.  FL  33019-3612 


Telephone 
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Property  nam* 


KENT  MOTEL  

KING  COLE  MOTEL  

LIU  MOTEL 

LUCKY  BOY  MOTEL  

MARINER  MOTa 

MAYO  MOTEL  

MONTREAL    INN    AT    HOUY 
WOOD  BEACH. 

MOON  CREST  MOTEL  

NEVADA  MOTEL  

OCEAN  DRIVE  VILLAS  MOTEL  . 

OCEAN  GATE  MOTEL  

OCEAN  HOUSE  MOTEL  

OCEAN  MANOR  MOTEL 

OCEAN  QUEEN  MOTEL 

OCEAN  TERRACE  MOTEL  „ 

OCEANSIDE  MOTEL  &  APART- 

MENTS. 
RATIO  APARTMENTS  &  MOTEL 

PLANET  MOTEL  „ „ 

RICCARDO  MOTEL 

RICHARD'S  MOTEL  

RIO  MOTEL 

RIO  MOTEL 

RIO  MOTEL ." 

RIO  THUNOERBIRD  MOTEL  

RUFFTS  MOTEL  &  MARINA 

SAND  DUNES  MOTEL  

SANDPEBBLE  MOTEL 

SEA  LODGE  MOTEL 

SHELDON  HOTEL 

SHEa  MOTEL  . 

SIERRA  MOTEL „ 

SIESTA  MOTEL  

SILVER  SPRAY  MTL  &  APTS  .... 

SKY  HARBOR  MOTEL  

SUN  MANOR  MOTEL 

SUN  RAY  LODGE  MOTEL 

SUNNY  PINES  MOTEL  

SUNSHINE  MOTEL  

TAFT  MOTEL  &  APARTMENTS  . 

TALLY  HO  MOTEL  

THE  600  PLAZA  &  MOTEL  

TOWN  VIEW  MOTEL  &  APART- 
MENT. 

TOWNE  CABANA  MOTEL 

TRADE  WINDS  MOTEL 

TRK)  MOTEL 

TROPIC  ISLE  MOTEL  &  APTS  .. 

TROPICAL  BREEZE  MOTEL  

TYLER  HOTEL „ 

U  S  1  MOTEL 

VAGABOND  MOTEL 

VENEZIA  INN 

VENTURA  INN  MOTEL  

WAVES     MOTEL     &     APART- 
MENTS. 

WONDERFUL  TIME  MOTEL 

YONDER'S  MOTEL  

YOUNG'S  MOTEL  &  APTS  

AQUARIUS  MOTEL  „. 

DRIFTWOOD  MOTEL  „ 

HALEYS  MOTEL 

RESORT  66  MOTEL 

WHITE  SANDS  MOTEL  ANNEX 

.^NHINGA  MOTEL 

BEL  AIR  MOTEL  

CARIBE  MOTEL 

DAYS  INN ^ . 

ECONO  LODGE 

EVERGLADES  MOTEL 

GREEN  STONE  MOTEL _.. 


POBox/RtNo. 


>•••••  •••••••••••■  I 


Street  addTMS 


1120  S.  FEDERAL  HWY 

3415  N.  OCEAN  Dfl  . 

326  MINNESOTA  ST 

610  S.  FEDERAL  HWY  .. 

702  N.  SURF  RD 

1745  MAYO  ST 

336  BALBOA  ST 


345  INDIANA  ST 

322  NEVADA  ST  

1701  N.  OCEAN  DR 

308  PIERCE  ST 

4053  S.  SURF  RO  

338  BUCHANAN  ST 

5600  N.  SURF  RD 

6040  N.  4TH  TERRACE 
315  CLEVELAND  ST  ..... 


335  NEW  YORK  ST  

1406  N.  OCEAN  DR  

323  ELM 

1219  S.  FEDERAL  HWY  . 

1823  DEWEY 

1824  WASHINGTON  ST  . 

1843  DEWEY  ST 

1831  PLUNKETT  ST  .. 

2306  N.  OCEAN  DR  

1724  MCKINLEY  ST 

327  FRANKLIN  ST  

312  MINNESOTA  ST  ....... 

1000  BROADWALK 

1201  S  FEDERAL  HWY  . 

1743  RODMAN  ST  

1734  MCKINLEY  ST 

2115  N.  OCEAN  DR  

2900  N.  OCEAN  DR  

333  OKLAHOMA  ST 

1747  WASHINGTON  ST  ., 

530  NW  62ND  AVE  ._ 

346  PALM  ST  „... 

1748  TAFT  ST 

5501  N.  OCEAN  DR  

600  N.  BROADWALK  

2222  VAN  BUREN  ST 


1720  TAYLOR  ST 

2742  JOHNSON  ST 

2501  S.  STATE  RD.  7  .... 

315  TAYLOR  ST 

2007  N.  OCEAN  DR  

218  N.  20TH  AVE  _ 

910  N.  FEDERAL  HWY  .. 

1725  TAFT  ST  

1203  N.  FEDERAL  HWY 
720  N.  FEDERAL  HWY  .. 
313  OAK  ST 


348  INDIANA  ST 

1610  N.  FEDERAL  HWY 

1915  N.  OCEAN  DR 

105  39TH  ST  

5108  N.  GULF  DR  

8102  GULF  DR.  N  

6600  N.  GULF  DR  

6802  N.  GULF  DR  

250  S.  KROME  

1202  N.  KROME  AVE 

841  N.  KROME  AVE 

51  HOMESTEAD  BLVD  .. 

27707  S.  DIXIE  HWY  

605  S.  KROME  AVE 

304  N.  KROME  AVE 


CIty/Stata/ZIp 


HOUYWOOD. 
HOaYWOOD. 
HOaYWOOO. 
HOaYWOOD. 
HOaYWOOO, 
HOUYWOOD. 
HOaYWOOD. 

HOLLYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOLLYWOOD. 
HOaYWOOD. 
HOaYWOOD. 


FL  33020-6092 
FL  33019-3805 
FL  33019-3349 
FL  33020-6422 
FL  33019-1212 
FL  33020-6542 
FL  33019^4602 

FL  33019-1239 
FL  33019-3532 
FL3301»-3411 
FL  33019-1240 
FL  33019-3015 
FL  33019-1236 
FL3301»-4511 
FL  33019-4601 
FL  33019-0436 


HOaYWOOD, 
HOLLYWOOD. 
HOLLYWOOD. 
HOLLYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOLLYWOOD. 
HOLLYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD, 
HOLLYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOLLYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOLLYWOOD. 
HOaYWOOD. 


HOaYWOOD. 
HOaYWOOD. 
HOLLYWOOD. 
.HOLLYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOaYWOOD. 
HOLLYWOOD. 
HOLLYWOOD, 


FL  33019-1432 
FL  33019-3315 
FL  33019-4503 
FL  33020-6029 
FL  33020-6017 
FL  33020-6089 
FL  33020-6088 
FL  33020-6347 
FL  33019-1122 
FL  33020-2852 
FL  33019-4417 
FL  33019-3349 
FL  33019-1299 
FL  33020-6029 
FL  33020-6448 
FL  33020-2852 
FL  33019-3504 
FL  33019-3708 
FL  33019-3442 
FL  33020-6122 
FL  33024-7830 
FL3301»-4506  . 
FL  33020-2836  , 
FL  33019-4405  . 

FL  3301^  

FL  33020-4925  . 

FL  33020-4682  , 
FL  33020-3824  . 
FL  3302^-4170  . 
FL  33019-1434  , 
FL  33019-3416  . 
FL  33020-4503  . 

FL  33020-  

FL  33020-2835  . 
FL  33020-3629  . 
FL  33020-4098  . 
FL  33019-4402  . 


HOLLYWOOD.  FL 
HOaYWOOD.  FL 
HOaYWOOD,  FL 
HOLMES  BEACH, 
HOLMES  BEACH, 
HOLMES  BEACH, 
HOLMES  BEACH. 
HOLMES  BEACH, 
HOMESTEAD.  FL 
HOMESTEAD.  FL 
HOMESTEAD.  FL 
HOMESTEAD,  FL 
HOMESTEAD.  FL 
HOMESTEAD.  FL 
HOMESTEAD.  FL 


33019-1238 
33020-2824 
33019-3405 
FL  34217-  .... 
FL  34217-  ... 
FL  34217-  ..., 
FL  34217-  .... 
FL  34217-..., 

33030-7202  .. 

33030-4205  .. 

33030-4494  .. 

33030-7497  .. 

33032-8221  .. 

33030-7209  .. 

33030-6039  .. 


TslsphoTM 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993— Continued 


Properly  name 


houday  inn  

howard  johnson  motor 
lodge. 

land  mark  hotel 

park  motel  

redland  hotel  ...„ 

tradewinds  motel 

white  heron  motel  

williams  hotel 

hueys  motel 

riverside  inn  . . 

riverside  inn 

BEa  VILLA  MOTEL  


FISH  NET  MOTEL 


SHERATON  HOMOSASSA 

SPRINGS  INN. 
THREE  RIVERS  MOTEL  

HORSESHOE  MARINA  MOTEL  . 

CRACKERS  COVE  MOTEL 

MISSION  INN  


POBox/RtNo. 


CORAL  SANDS  MOTEL 

FLORIDA  WEST  MOTEL  „ 

INN  ON  THE  GULF 

STAR  MOTEL  

SUNCOAST  MOTEL 

WORD  OF  LIFE  MOTEL 

BOBS  MOTEL 

MOTEL  HWY  29  

PALMS  MOTEL  &  EFFI- 
CIENCIES. 

PINE  RIDGE  MOTEL  EFR- 
CIENCIES. 

THE  IMMOKALEE  INN  

BEACH  HOUSE  MOTEL 

BEACH  TROPICS  MOTEL  

HOLIDAY  INN  MELB  OCEAN- 
FRONT. 

MELBOURNE  BEACH  HILTON  .. 

MONTEREY  MOTEL 

OCEAN  SHORE  MOTEL  

OCEAN  VIEW  MOTEL 

OCEANSIDE  MOTEL 

QUALITY  SUITES  HOTEL 

RADISSON  SUITE  HOTEL 
OCEANF. 

SEA  JOY  MOTEL 

SEA  SCAPE  MOTEL  

SHARROCK  SHORES  MOTEL  .. 

ALPAUGHS  GULF  BEACH 
MOTEL. 

HAMLINS  LANDING  RESORT 
HOTEL. 

SANDY  SHORE  MOTEL  & 
APARTMENTS. 

SEA  RESORT  MOTEL 


SEA  STAR  MOTEL 


WHISPERING  WATERS  MOTEL 

LAREGINA  MOTEL 

SUN  BURST  INN  


INGUS  MOTEL „. 

WTTHLACOOCHEE  MOTEL 


Street  address 


990  HOMESTEAD  BLVD  ... 
1020  HOMESTEAD  BLVD  . 


55  S.  FLAGLER  AVE 

600  S.  KROME  AVE  ... 

5  S.  FLAGLER  AVE 

646  N.  KROME  AVE 

30600  S.  DIXIE  HWY  

402  SW  6TH  ST  

9566  S.  SUNCOAST  BLVD 

W.  SR  490  

W.  SR  490  

3450  S.  SUNCOAST  BLVD 

8925  HALL  RIVER  RO  

US  HWY.  19  


S.  US  19  1  M 


HORSESHOE  MARINA 
S.  LAKESHORE  DR  


FLA  19  &  FLA  48 


7806  MARYLAND  AVE 
15800  N.  US  HWY.  19 

6330  CLARK  AVE 

15210  US  HWY.  19  .... 
14920  US  HWY.  19  .... 
14800  HUDSON  AVE 

HWY.  82  BOX  9A  

504  MAIN  ST  

324  S.  2ND  ST  


407  S.  3RD  ST.  REAR 


721  N.  15THST 

405  N.  MIRAMAR  AVE 

501  N.  HWY.  A1A 

2605  N.  HWY.  A1A 


3003  N.  HWY.  A1A 

409  S.  MIRAMAR  AVE 

1805  N.  HWY.  A1A 

2900  N.  HWY.  A1A  ...... 

745  N.  HWY.  A1A 

1665  N.  SR  A1A  

3101  N.  HWY.  A1A 


601  N.  MIRAMAR  AVE  .. 

1745  N.  HWY.  A1A 

1441  S.  MIRAMAR  AVE 
68  GULF  BLVD 


401  E.  2ND  ST  

816  N.  GULF  BLVD  .... 

102  GULF  BLVD 

1805  N.  GULF  BLVD  .. 
604  N.  GULF  BLVD  .... 

19600  GULF  BLVD 

19204  S.  GULF  BLVD 


US  19  &  HWY.  40 
66  HWY.  19  S 


Clty/Stata/Zlp 


HOMESTEAD,  FL  33030-5092 
HOMESTEAD,  FL  33030-^029 

HOMESTEAD.  FL  33030-7397 
HOMESTEAD.  FL  33030-7210 
HOMESTEAD.  FL  33030-7396 
HOMESTEAD.  FL  33030-4407 

HOMESTEAD.  FL  33030- 

HOMESTEAD.  FL  33030-7145 
HOMOSASSA.  FL  32640-  ...... 

HOMOSASS^  FL  32646-8038 
HOMOSASS^  FL  32640-8038 
HOMOSASSA      

32647-9999. 
HOMOSASSA 

32647-9999. 
HOMOSASSA 

32647-. 
HOMOSASSA 

32647-9999. 
HORSESHOE 

32648-. 
HOWEY    IN    THE 

32737-. 
HOWEY    IN    THE 

32737-. 
HUDSON.  FL  34667-3261  .... 
HUDSON.  FL  34667-3601  .... 

HUDSON.  FL  34667- 

HUDSON.  FL  34667-3607  .... 
HUDSON.  FL  34667-3355  .... 

HUDSON.  FL  34669- 

IMMOKALEE.  FL  33934-  

IMMOKALEE.  FL  33934-  

IMMOKALEE,  FL  33934-4005 


SPRINGS.  FL 

SPRINGS.  FL 

SPRINGS.  FL 

SPRINGS.  FL 

BEACH,  FL 


HILLS.    FL 
HILLS.    FL 


IMMOKALEE,  FL  33934-^10  ... 

IMMOKALEE.  FL  33934-2805  ... 
INDIALANTIC,  FL  32903-3125  .. 

INDIALANTIC,  FL  32903-  

INDIALANTIC,  FL  32903-  


INDIALANTIC,  FL  32903-  

INDIALANTIC.  FL  32903-3260 

INDIALANTIC.  FL  32903-  

INDIALANTK;.  FL  32903-  

INDIALANTIC.  FL  32903-  .- 

INDIALANTIC,  FL  32903-  

INDIALANTIC.  FL  3290^  


indialantic.  fl  32903-3129  .. 

indialantic.  fl  32903-  

indialantk;,  fl  32903-3465  .. 
indian  rocks  beach,  fl 

34635-2593. 
INDIAN    ROCKS    BEACH.    FL 

34635-2531. 
INDIAN     ROCKS    BEACH.     FL 

34635-2698. 
INDIAN    ROCKS    BEACH,    FL 

34635-2594. 
INDIAN     ROCKS    BEACH.     FL 

34635-2955. 
INDIAN    ROCKS    BEACH,    FL 

34635-2636. 
INDIAN    SHORES.    FL    34635- 

2306. 
INDIAN    SHORES.    FL   34636- 

2113. 

INGLIS.  FL  3264»- 

INGLIS.  FL  32640-  „ 


Teiepftorie 
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Property  nam* 


INLET  INN  MOTEL  

CENTRAL  MOTEL 

CROWN  HOTEL 

FLORIDA  MOTEL  

INVERNESS  MOTEL  

CHEECA  LOOQE 

GOLDEN  KEY  MOTEL  

HARBOR  LIGHTS  MOTEL  

HOUDAY  ISLFS  H  JOHNSON 
MO. 

ISLANDER  MOTEL 

ISLANDER  MOTEL 


POBox/RtNo. 


KEY     LANTEW      MOTEL      & 

TRAVEL 

LA  JOLLA  RESORT  MOTEL  

LA  SIESTA  RESORT  MOTEL  .... 
OCEAN      VIEW      MOTEL      & 

LOUNGE. 

OCEANSIDE  INN 

OCEANSIDE  INN  2 

PLANTATION  HARBOR  MOTEL 

SANDBAR  MOTEL 

SHORELINE  MOTEL  

ADMIRAL  BENBOW  INN  

ADMIRAL  BENBOW  INN  

AIRPORT  LODGE 


AIRPORT  MOTOR  INN  N 


AMBASSADOR  HOTEL  &  APT 


BEST  INNS  OF  AMERICA 


BEST    WESTERN    BRADBURY 

SUITE. 
BEST    WESTERN    EXECUTIVE 

INN. 
BEST  WESTERN  INN 


BUDGET  LODGE  OF  JACK- 
SONVILLE. 

BUDGETEL  INN-JACKSON- 

VILLE. 

CITY  CENTER  MOTEL 


COMFORT  INN  OCEANFRONT  . 

COMFORT  SUITES  HOTEL  

COMFORT  SUITES  HOTEL  .... 
COURTYARD  BY  MARRIOTT  .... 

COURTYARD     BY     MARRK)TT 
JACKSONVILLEAdAYO  CLINC. 
DAP  INN 


DAYS  INN 
DAYS  INN 


DAYS  INN  41 


DOUBLETREE  CLUB  HOTEL 
DOUBLETREE  CLUB  HOTEL 
ECONO  LODGE 


ECONO  LODGE 
ECONO  LODGE 


ECONO  LODGE  ._ 

ECONOMY  INNS  OF  AMERK^ 


S»Mt 


HWY.  96 

721  S.  US  HWY.  41  

109  SEMINOLE  AVE 

1301  N.  US  HWY.  41  „.. 

510  W.  MAIN  ST 

81801  OVERSEAS  HWY 

MM  82  HWY.  ONE  

84951  OVERSEAS  HWY 
OVERSEAS  HWY  >.._ 


MILE  MARKER  82  1  

821  MM  OVERSEAS  HWY 
82150  OVERSEAS  HWY  ... 


MM  82  3  OVERSEAS 
805  MM  HWY.  ONE  .. 
MM  64  5  HWY.  ONE  . 


82749  OVERSEAS  HWY 
82749  OVERSEAS  HWY 
87000  OVERSEAS  HWY 
85361  OVERSEAS  HWY  . 
81  OVERSEAS  HWY.  57 

14691  AIR  PORT  RD  

10550  BALMORAL  CIR  ... 
1153  AIRPORT  R0.._ 


1500  AIRPORT  RD 


420  JULIA  ST 


8220  DIX  ELLIS  TRAIL 
8277  WESTERN  WAY  . 


10688  HARTS  RD 


5221  W.  UNIVERSITY  BLVD 
5929  RAMONA  BLVD 


3199  HARTLEY  RD 


2414  PHILLIPS  HWY 


1515  N.  FIRST  ST 

8333  DIX  ELLIS  TRAIL 
8333  DIX  ELLIS  TRAIL 
4600  SAN  PABLO  RD  . 

4600  SAN  PABLO  RD  ., 

8142  NEW  KINGS  RD  ., 


1057  BROWARD  RD 


1181  AIRPORT  RD 


5649  CAGLE  RD 


4700  SALISBURY  RD 
4700  SALISBURY  RD 
6560  RAMONA  BLVD  . 

2300  PHILLIPS  HWY .. 


5018  W.  UNIVERSITY  BLVD 


2301  PHILLIPS  HWY  ., 
4300  SALISBURY  RD 


Clty/Stata/Zlp 


INLET  BEACH.  FL  32407- 

INVERNESS.  FL  32KO-6032 
INVERNESS,  FL  32650-4100 
INVERNESS,  FL  32650-3856 
INVERNESS.  FL  32650-4749 

ISLAMORADA.  FL  33036- 

•SLAMORADA.  FL  33036- 

ISLAMORADA.  FL  33036- 

ISLAMORADA.  FL  33036- 


T«i«phon* 


ISLAMORADA.  R  33036-9712 

ISLAMORADA,  FL  33036- 

ISLAMORADA,  FL  33036- 


ISLAMORADA.  FL  33036- 
ISLAMORADA.  FL  33036- 
ISLAMORADA,  FL  33036- 


ISLAMORADA.  a  33036-9502 
ISLAMORADA,  FL  33036-9502 
ISLAMORADA,  FL  33036-0551 

ISLAMORADA,  FL  33060- 

ISLAMORADA,  FL  33036- 

JACKSONVILLE,  FL  32216- 

JACKSONVILLE.  FL  32218- 


JACKSONVILLE,      FL     32218- 
2496 

JACKSONVILLE,      FL     32218- 

2495. 
JACKSONVILLE.      FL     32202- 

4199. 
JACKSONVILLE.      FL     32256- 

8209. 
JACKSONVILLE.      FL     32256- 

8323. 
JACKSONVILLE.      FL     32218- 

3705. 
JACKSONVILLE,      FL     32216- 

5941. 
JACKSONVILLE.      FL     32205- 

4755. 
JACKSONVILLE.  FL  32557- 


JACKSONVILLE.      FL     32207- 

3550. 

JACKSONVILLE.  FL  32250- 

JACKSONVILLE,  FL  32256- 

JACKSONVILLE.  FL  

JACKSONVILLE,      FL     32224- 

1865. 
JACKSONVILLE.  FL  32224- 


FL     3221ft- 


FL     32218- 


JACKSONVILLE, 

3610. 
JACKSONVILLE. 

5307. 
JACKSONVILLE,      FL     32216- 

2401. 

JACKSONVILLE.      FL     32216- 
5972.        ■• 

JACKSONVILLE,  FL  32256- 

JACKSONVILLE.  FL  32256- 


904-241-2311 
904^73(^1155 

904-223-1700 


JACKSONVILLE.      FL     32205- 

4624. 
JACKSONVILLE.      FL     32207- 

3596. 
JACKSONVIUE.      FL     32216- 

5936. 

JACKSONVILLE,  a  32207- 

JACKSONVILLE.      FL     32216- 

6124. 


904-281-9700 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  UST  NOVEMBER  16,  1 99a-Continued 


Property  name 


ECONOMY  MOTELS  OF  AMER- 
ICA. 
EMBASSY  SUITE  HOTEL  


EMERSON  INN  

ETTA  MOTEL 

EXPRESSWAY  INN  MOTEL 

FIGURE  8  MOTEL  

FLORIDA  MOTEL  

GATOR  BOWL  INN  MOTEL  . 

HAMPTON  INN  

HAMPTON  INN  HOTEL 


HAMPTON  INN-JAX  SOLTTH 
HARDTIME  MOTEL  


HOLIDAY  INN 


HOLIDAY  INN->JAX  AIRPORT  .. 
HOLIDAY  INN  BAYMEADOWS  .. 


HOLIDAY        INN 

WEALTH  AV. 
HOLIDAY  INN  EAST 


COMMON- 


HOLIDAY  INN  EAST  AND  CON- 
FERENCE CENTER. 
HOLIDAY  INN  OCEANFRONT  ... 

HOMEWOOD  SUITES  

HOSPITALITY  INN 


POBox/RtNo. 


HOWARD  JOHNSON  AIRPORT 

LODGE. 
HOWARD  X>HNSON  LODGE  .... 

HOWARD  JOHNSON  MTR  LDG 

400. 
JACKSONVILLE       SUPER       8 

MOTEL. 
JAMES  HOTEL  


JAX  AMERICAN  MOTEL  

JOE  MOTEL  

KINGS  INN  

LA  QUINTA  MOTOR  INN  2818  .. 
LA  QUINTA  MOTOR  INN  551  .... 
U  QUINTA  MOTOR  INN  637  .... 

LEGETTES  MOTEL  

MALABAR  MOTEL 


MARINA  HOTEL  AT  ST  JOHNS 

PL. 
MARRK)TT     HOTEL^JACKSON- 

VIUE. 
MONTEREY  MOTEL 


MOTEL  6 


Street  addraes 


5959  YOUNGERMAN  CIR.  E  ... 

9300  BAYMEADOWS  RD  

3558  PHILLIPS  HWY 

5913  W.  MONCRIEF  RD  ....„ 

3332  SOUTHSIDE  BLVD  , 

8562  NEW  KINGS  RD „ 

10462  NEW  KINGS  RD 

455  HAINES  ST 

6135  YOUNGERMAN  CIR  

1170  AIRPORT  RD 


4690  SALISBURY  RD 
154  MC  CARGO  ST  ... 


1-85  a  AIRPORT  RD 


14670  DUVAL  RD 

9150  BAYMEADOWS  RD 


1-295  COMMONWEALTH  

5865  ARLINGTON  EXPRWY 
5865  ARLINGTON  EXPRWY 


1617  N.  FIRST  ST  

8737  BAYMEADOWS  RD 
7071  103flD  ST  


1153  AIRPORT  RD 

1055  GOLFAIR  BLVD 

6545  RAMONA  BLVD 

10901  HARTS  RD  

521  W.  BAY  ST  

5912  NEW  KINGS  RD 

4400  PHILLIPS  HWY 

8016  ARLINGTON  EXPRWY 

8255  DIX  ELLIS  TRAIL 

8555  BLANDING  BLVD  .„ 

812  DUNN  AVE  

6243  COOLIDGE  RD 

8375  NEW  KINGS  RD 

1515  PRUDENTIAL  DR 

4670  SALISBURY  RD  

5214  NEW  KINGS  RD 

6107  YOUNGERMAN  CIR  .... 


CKy/State/Zlp 


JACKSONVILLE.      FL     32244- 

6191. 
JACKSONVILLE.      FL     32256- 

7710. 
JACKSONVILLE.     FL     32207- 

5698 
JACKSONVILLE.      FL     32219- 

3438 
JACKSONVILLE.      FL     32216- 

4630. 
JACKSONVILLE.      FL     32219- 

3618 
JACKSONVILLE.      FL     32219- 

2418. 
JACKSONVILLE.      FL     32202- 

1599. 
JACKSONVILLE.      FL     32244- 

6607. 
JACKSONVILLE.     FL     3221fr- 

2402. 

JACKSONVILLE,  FL  32256- 

JACKSONVILLE.      FL     32220- 

2644. 
JACKSONVILLE.      FL     32229- 

0409. 

JACKSONVILLE.  FL  32218- 

JACKSONViaE.      FL     32256- 

7797. 
JACKSONVILLE,  FL  3223&- 


Telephone 


JACKSONVILLE.      FL     32211- 

5627. 
JACKSONVILLE,  FL  32211- 


JACKSONVILLE,  FL  32250- 

JACKSONVILLE,  FL  32256-  ...... 

JACKSONVILLE.     FL     32210- 

6872. 
JACKSONVILLE.  FL  32229- 


JACKSONVILLE,      FL     32209- 

4072. 
JACKSONVILLE,      FL     32205- 

4445. 
JACKSONVILLE,      FL     32218- 

3704. 
JACKSONVILLE,     FL     32202- 

4408. 
JACKSONVILLE.      FL     3220»- 

2127. 
JACKSONVILLE.      FL     32207- 

6734. 
JACKSONViaE.      FL     32211- 

7422. 
JACKSONVILLE.      FL     32250- 

8216. 
JACKSONVILLE.      FL     32244- 

5797. 
JACKSONVILLE.      FL     32210- 

4803. 
JACKSONVILLE,      FL     32219- 

3030. 
JACKSONVILLE.      FL     32219- 

3697. 
JACKSONVILLE.      FL     32207- 

8153. 
JACKSONVILLE.      FL      32256- 

0978. 
JACKSONVILLE.      FL     32209- 

2733. 
JACKSONVILLE,      FL     32244- 

6607. 


904-741-4404 


904-724-^10 
904-247-9071 

904-741-4800 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16, 199^-Continued 


Property  name 


MOTEL  6  0417 

MOTEL  6  1232 

MT  VERNON  MOTOR  LOOQE 
OMNI  JACKSONVILLE  HOTB. 

PALM  GARDEN  MOTEL 

PLANTATION  MANOR  INN  .„.., 
PLAZA  MOTOR  LOOQE 


QUALITY  INN  SOUTHSIDE 

RADISSON  INN  

RAMADA  INN 


RAMAOA    INN    CONFERENCE 

CENTER. 
RAMADA  INN  EAST  


RAMADA  INN  SOUTH  

RED  CARPET  INN 

RED  CARPET  INN 

RED  ROOF  INN  81  

RED  ROOF  INNS 

RELAX  INN  „ 

RESIDENCE  INN 

ROOEWAY  INN _ 

SCOTTISH  INN 

SHAKIR  ECONOMY  MOTEL 

SIESTA  MOTOR  INN 

SIMMONS  MOTEL 

SUNSHINE  INN 

THE  INN  AT  BAYMEADOWS 

THE  PALM  VIEW  INN 

TRAVEL  INN  

TRAVELODGE        JAX        1958 
BAYMEAD. 

TRAVELOOGE/BAYMEADOWS  . 

WILSON  INN  

ATLANTIC  SHORES  MOTEL  _... 


CATALINA  MOTEL  - 

COMFORT  INN  OCEANFRONT  . 

DAYS  INN  OCEANFRONT  RE- 
SORT. 
EASTWINDS  MOTEL 


EASTWINOS  MOTEL 

GOLDEN  SANDS  MOTEL 


POBox/RtNa 


SkMladdrM* 


10885  HARTS  HO  . 

8285  D(X  ELUS  TRAIL 
3201  PHILLIPS  HWV  ... 

245  WATER  ST 

5101  N.  MAM  ST  

1830  COPELANO  ST  ... 
3333  PHILLIPS  HWY  .... 


Ctty/Stata^ 


4660  SALISBURY  RO  

14000  DIXIE  CLIPPER  RO 
510  S.  LANE  AVE 


3130  HARTLEY  RO  _ 

6237  ARLINGTON  EXPRWY 

5624  CAGLE  RD  

5331  W.  UNIVERSITY  BLVO 

820  DUNNS  AVE 

14701  DUVAL  RO 

6099  YOUNGERMAN  CIR  .... 

5020  N.  MAIN  ST  

8365  DIX  ELLIS  TRAIL 

3233  EMERSON  ST  

1351  AIRPORT  RO 

7992  NEW  KINGS  RO 

3155  PH1LUPS  HWY 

12208  NEW  KINGS  RD 

460  S.  LANE  AVE 

8050  BAYMEADOWS  CIR.  W 

129  N.  MARKET  ST  

747  ARUNGTON  RO 

8765  BAYMEADOWS  RD  


8765  BAYMEADOWS  RO 

4580  COLLINS  RD  

923  S.  1ST  ST ; 


917  S.  1ST  ST 

1515  N.  1ST  ST  .... 
1031  3. 1ST  ST  .... 

1505  S.  1ST  ST  .... 

1506  S.  1ST  ST  .... 
127  S.  1ST  AVE  ... 


JACKSONVILLE.     FL     32218- 

3704. 
JACKSONVILLE.     FL     32258- 

8216. 
JACKSONVILLE.     FL     32207- 

4309. 
JACKSONVILLE.     FL     32202- 

4403. 
JACKSONVILLE.     FL     32208- 

5319. 
JACKSONVILLE.     FL     32204- 

4320. 
JACKSONVILLE.      FL     32207- 
4311. 

JACKSONVILLE.  FL  32256- 

JACKSONVILLE.  FL  32229- 

JACKSONVILLE,      FL     32205- 

3591. 
JACKSONVILLE.      FL     32257- 

6299. 
JACKSONVILLE.      FL     32211- 

5796 
JACKSONVILLE.      FL     32216- 

5971. 
JACKSONVILLE.      FL     32216- 

5997. 
JACKSONVILLE.      FL     32218- 

4603. 
JACKSONVILLE.      FL     32218- 

2461. 
JACKSONVILLE.      FL     32244- 

6606. 
JACKSONVILLE.      FL     32206- 

1446. 
JACKSONVILLE,      FL     322Sfr- 

8224. 
JACKSONVILLE.      FL     32207- 

6894 
JACKSONVILLE,      FL     3221ft- 

2403. 
JACKSONVILLE.     FL     32219- 

3631 
JACKSONVILLE,      FL     32207- 

4307. 
JACKSONVILLE.     FL     32219- 

1727. 
JACKSONVILLE.      FL     32205- 

3530. 
JACKSONVILLE,     FL     32256- 

7769. 
JACKSONVILLE,      FL     32202- 

2804 
JACKSONVILLE,      FL     32211- 

7300. 
JACKSONVILLE.      FL     32256- 
7425. 

JACKSONVILLE,  FL  32208- 

JACKSONVILLE,  FL  32073- 

JACKSONVILLE     BEACH.     FL 

32250-6501. 
JACKSONVILLE     BEACH.     FL 

32250-6501. 
JACKSONVILLE     BEACH.     FL 

32250-7399. 
JACKSONVILLE     BEACH.     FL 

32250-6525. 
JACKSONVILLE     BEACH.     FL 

32250-6303. 
JACKSONVILLE     BEACH.     FL 

32250-6304. 
JACKSONVILLE     BEACH.     FL 
32250-6823. 


Tttophons 


904-731-7317 
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HOTH.  AND  MOTH.  FlflE  SAFETY  ACT  NATIONAL  MASTER  UST  NOVEMBBf  16,  1 993— Continued 


Property  nam* 


HILSMOORE  MOTEL  

HOLIDAY  INN  OF  JAX  BCH 

IN  PLACE  MOTEL  

OCEAN  AW  MOTEL 

RAMADA  RESORT 

SEA  BREEZE  MOTB. 

«iEA  RANCH  MOTEL 

SEASIDE  STUDIO  MOTEL .., 

SILVER  SEA  MOTEL 

SUNDECK  MOTEL  

SURF  SIDE  MOTEL 


POBox/RtNo. 


ECONO  LODGE 

MOTEL  e  OF  JASPER  .7. 

SCOTTISH  INN  EAST  

SCOTTISH  INN  WEST  

TRIANGLE  MOTB. 

HOLIDAY  INN  ...„ 

HOLIDAY  INN  OF  JENNINGS/ 
INN  OF  LAKE  CITY.  INC. 

JENNINGS  HOUSE  INN  

ROADMASTER  INN 

CORAL  REEF  MOTEL 

COURTYARD  BY  MARRIOTT 
JENSEN  BEACH. 

COURTYARD  BY  MARRIOTT, 
JENSEN  BEACH. 

EBB  TIDE  MOTEL  &  APART- 
MENTS. 

HOLIDAY  INN  HUTCHINSON  IS- 
LAND. 

HUTCHINSON  INN  


INDIAN  RIVER  MOTEL  .... 
JENSEN  BEACH  MOTEL 

-AND  MARK  MOTEL 

PELICAN  REST  MOTEL  .. 
SHERATON  INN 


RT  1  BOX  23  

TOsfoFRCEsi 


HOWARD  JOHNSON'S  OCEAN- 
SIDE. 

CLUB  OF  ADMIRALS  COVE 
HOTEL 

WELLESLEY  INN  JUPITER 

KEATON  BEACH  MOTEL 

SHERATON  ROYAL  BISCAYNE 
HOT. 

SONESTA  BEACH  HOTEL 

KEY  COLONY  BEACH  MOTEL  .. 

BAY  COVE  MOTB.  

BEST    WESTERN-SUITES    OF 

KLT. 
BLUE       LAGOON       RESORT 

MOTEL. 
HOLIDAY  INN  > 


SirMt  eddraM 


831  N.  1ST  ST  . 
1«17N.  1STST 
922  S.  1ST  ST  . 
206  BEACH  BLVD  ... 
1201  N.  1ST  ST  ....... 

117  N.  1ST  AVE  

27  S.  1ST  ST 

222  N.  14TH  AVE 

405  S.  1ST  ST 

224  N.  BOARDWALK 
1236  N.  1ST  ST 


•9 •••«•••••••••••••• 


CRy/Stata^ 


1-75  &  HWY.  6 

1-75  &  SR  6  

175  4  SR  6  

1-75  &  SR  6  

S.  HWY.  41  

1-75  &  STATE  RD.  14  .... 
1-75  4  STATE  RD.  #143 


1-75  4  SR  143  

1-75  4  143  

2680  NE  INDIAN  RIVER  DR 


10978  S.  OCEAN  BLVD  

10978  S.  OCEAN  BLVD 

2100  NE  INDIAN  RIVER  DR  . 

HWY.  A1A 

9750  S.  OCEAN  DR  

2500  NE  INDIAN  RIVER  DR  . 
3670  NE  INDIAN  RIVER  DR  . 

2135  NE  DIXIE  HWY 

3580  NE  INDIAN  RIVER  DR  . 

10978  S.A1A 

930  US  HWY.  1  

200  ADMIRALS  COVE  BLVD 


34  FISHERMANS  WHARF 

SR  361  

555  OCEAN  DR „. 


350  OCEAN  DR 

K  C  BEACH  OCEAN  OR  . 

99446  OVERSEAS  HWY  . 
201  OCEAN  DR.  MM  100 


99096  OVERSEAS  HWY 

100  OVERSEAS  HWY.  MM 


JACKSONVILLE     BEACK     FL 

322S0-7105. 
JACKSONVILLE     BEACH,     FL 

32250-7499. 
JACKSONVILLE     BEACH.     FL 

322S0-6602. 
JACKSONViaE     BEACH.     FL 

JACKSONVILLE     BEACH,     FL 

32250-7299. 
JACKSONVHJ.E     BEACH,     FL 

32250-6995. 
JACKSONVILLE     BEACH.     FL 

32250-6697. 
JACKSONVILLE     BEACH,     FL 

32250-7333. 
JACKSONVILLE     BEACH.     R 

32250-6708. 
JACKSONVILLE     BEACH,     FL 

32250-6938. 
JACKSONVHJ-E     BEACH,     FL 

32250-7206. 

JASPER.  FL  32052- 

JASPER,  FL  32052- 

JASPER,  FL  32052- 

JASPER.  FL  32052- 

JASPER.  FL  32052-9761  

JENNINGS.  FL  32053-  

JENNINGS,  FL  32053-  

JENNINGS,  a  32053-  

JENNINGS,  FL  32053-  

JENSEN    BEACH.    FL    34957- 

5208. 
JENSEN  BEACH.  FL  34957- 


JENSEN  BEACH.  FL  34957- 


JENSEN    BEACH.    FL    34957- 

5898. 
JENSEN  BEACH.  FL  33457- 

JENSEN    BEACH.    FL    34957- 

2345. 
JENSEN    BEACH.    FL    34957- 

5297. 
JENSEN    BEACH.    FL    34957- 

4137. 
JENSEN    BEACH.    FL    34957- 

6496. 
JENSEN    BEACH.    FL    34957- 

4136. 
JENSEN    BEACH.    FL    34957- 

2611. 
JUNO  BEACH.  FL  33408-1697  . 


JUPITER.  FL  33477- 


JUPITER.  FL  33477-9999 

KEATON  BEACH,  FL  32347-  ..„ 
KEY    BISCAYNE.    FL    33149- 

2307. 
KEY    BISCAYNE.    FL    33149- 

1600. 
KEY     COLONY     BEACH,     a 

33051-. 
KEY  LARGO,  a  33037-2494  .... 
KEY  LARGO,  a  33037- 


KEY  LARGO,  a  33037- 
KEY  LARGO,  a  33037- , 


••■•••••••••••••••••••»• 


904-93fr-3501 
S 

407-229-1000 
407-229-1000 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993-Continued 


Property  name 


HOLIDAY  INN  KEY  LARGO  RE- 
SORT &  MARINA. 

HOWARD  JOHNSON  LOOQE  .... 

KEY  LARGO  INN  

SEA  TRAIL  MOTEL 

SEA  VIEW  HOTEL „ 

SEAFARER  RESORT  MOTEL  ... 

SHERATON   KEY   LARGO   RE- 
SORT 

STONELEDGE  MOTEL  

SUNSET  (X)VE  MOTEL  INCOR- 
PORATED. 

ATLANTIC  SHORES  MOTEL  

BEST  WESTERN  KEY  AMBAS- 
SADOR. 

BLUE  LAGOON  MOTEL  ...„ 

BLUE  MARLIN  MOTEL 

COMFORT  INN  KEY  WEST 

CURRY  MANSION  INN 

DAYS  INN  

ECONO  LODGE  OF  KEY  WEST 

EL  RANCHO  MOTEL 

FAIRFIELD  INN  BY  MARRIOTT 
KEY  WEST. 

FAIRFIELD  INN  BY  MARRIOTT 
KEY  WEST. 

HALFRED  MOTEL  _ 

HAMPTON  INN  

HEARTBREAK  HOTEL 

HIBISCUS  MOTEL 

HILTON  HAVEN  MOTEL  

HOLIDAY  INN  BEACHSIOE  

HOLIDAY  INN  BEACHSIDE  

HOLIDAY  INN  LA  CONCHA 

HOLIDAY  INN  LA  CONCHA  

HOWARD    JOHNSON    MOTOR 
LODGE. 

HYATT  KEY  WEST 

KEY  LODGE  MOTEL  

KEY  WESTER  RESORT  INN  

LA  PENSIONS  HISTORIC  INN  ... 

MARRIOTT  CASA  MARINA  RE- 
SORT. 

PIER  HOUSE  MOTEL 

PIER     HOUSE     MOTEL     NEW 
BEACH  Wl. 

QUALITY  INN  OF  KEY  WEST  .... 

RAMADA  KEYS  END 

RIVIERA     HOTEL     &     APART- 
MENTS. 

SANTA  MARIA  MOTEL  

SEASHELL  MOTEL  KEY  WEST 
YOUTH. 

SHERATON  SUITES  KEY  WEST 

SHIP      AHOY       HARBORSIDE 
MOTEL. 

SOUTH  BEACH  OCEAN  FRONT 
MOTEL. 

SOUTH  BEACH  OCEAN  FRONT 
MOTEL. 

SOUTHERN  CROSS  HOTEL  

SOUTHERNMOST  MOTEL  

SOUTHERNMOST  MOTEL  

SPANISH  GARDENS  MOTEL  .... 
SPANISH  GARDENS  MOTEL  .... 

SPINDRIFT  MOTEL 

TROPICAL  INN  

A-1  MOTEL 

ADVENTURE  MOTEL 

ALOHA  MOTEL 

AMBASSADOR  MOTEL 

APOLLO  INN 


POBox/RtNo. 


StrMtaddTMC 


99701  OVERSEAS  HWY 


MM  102-S  OVERSEA  

99201  OVERSEAS  HWY  . 
OVERSEAS  HWY.  MM99 
99751  OVERSEAS  HWY  . 
97820  OVERSEAS  HWY  . 
97000  OVERSEAS  HWY  . 

95320  OVERSEAS  HWY  . 
99660  OVERSEAS  HWY  . 


510  SOUTH  ST 

1000  S.  ROOSEVELT  BLVO 


3101  ROOSEVELT  BLVD  .... 

1320  SIMONTON  ST 

3824  N.  ROOSEVELT  BLVD 

811  CAROLINE  ST 

3852  ROOSEVELT  BLVD  .... 
3820  N.  ROOSEVELT  BLVO 

830  TRUMAN  AVE  

2400  N.  ROOSEVELT  BLVO 

2400  N.  ROOSEVELT  BLVD 


512  TRUMAN  AVE  

2801  N.  ROOSEVELT  BLVD 

716  DUVAL  ST  

1313  SIMONTON  ST 

N.  ROOSEVELT  BLVD 

3841  ROOSEVELT  BLVD  .... 
3841  N.  ROOSEVELT  BLVO 

430  DUVAL  ST  

430  DUVAL  ST  

3031  N.  ROOSEVELT  BLVD 


601  FRONT  ST 

1004  DUVAL  ST  , 

A1A  ON  THE  OCEAN 

809  TRUMAN  AVE  

1500  REYNOLDS  ST  . 


1  DUVAL  ST 
1  DUVAL  ST 


3850  N.  ROOSEVELT  BLVD 
3420  ROOSEVELT  BLVD  .... 
3101  RIVIERA  DR  


1401  SIMONTON  ST 
718  SOUTH  ST 


2001  S.  ROOSEVALT  BLVO 
903  EISENHOWER  DR  


508  SOUTH  ST 
508  SOUTH  ST 


326  DUVAL  ST  

1300  SIMONTON  ST 

1319  DUVAL  ST  

1325  SIMONTON  ST  ...„„ 

509  SOUTH  ST 

1212  SIMONTON  ST 

812  DUVAL  ST  

4030  W.  VINE  ST  .._ 

4501  W.  IRLO  BRONSON  HWY 
4643  W.  IRLO  BRONSON  HWY 

4107  W.  VINE  ST  

670  E.  VINE  ST 


City/Stats/Zlp 


KEY  LARGO.  FL  33037- 


KEY  LARGO.  FL  33037- 

KEY  LARGO.  FL  33037-1252  .. 
KEY  LARGO.  FL  33037-2203  .. 

KEY  LARGO.  FL  33037- 

KEY  LARGO.  FL  33037- 

KEY  LARGO.  FL  33037-2210 

KEY  LARGO.  FL  33037-2066 
KEY  LARGO.  FL  33037- 


KEY  WEST.  FL  33040-3190 
KEY  WEST.  FL  33040- 


KEY  WEST. 
KEY  WEST. 
KEY  WEST. 
KEY  WEST. 
KEY  WEST. 
KEY  WEST. 
KEY  WEST. 
KEY  WEST. 


FL  33040-4118 
FL  33040-3114 
FL  33040-4596 

FL  33040- 

FL  33040-4596 
FL  33040-4599 
FL  33040-6426 
FL  33040- 


KEY  WEST.  FL  33040-3897 

KEY  WEST,  FL  33040-3141 
KEY  WEST.  FL  33040-7799 

KEY  WEST.  FL  33040- 

KEY  WEST.  FL  33040-3113 

KEY  WEST.  FL  3304O- 

KEY  WEST.  FL  33040-4549 

KEY  WEST.  FL  33040- 

KEY  WEST.  FL  33040-6593 

KEY  WEST.  FL  3304O- 

KEY  WEST.  FL  33040-4099 

KEY  WEST.  FL  33040-6620 
KEY  WEST.  FL  33040-3197 

KEY  WEST.  FL  33040- 

KEY  WEST.  FL  33040- 

KEY  WEST.  FL  33040-4768 

KEY  WEST.  FL  33040-6697 
KEY  WEST.  FL  33040-6697 

KEY  WEST.  FL  33040-4597 
KEY  WEST.  FL  33040-4299 
KEY  WEST.  FL  33040-4673 

KEY  WEST,  a  33040-3116 
KEY  WEST,  FL  33040-4770 

KEY  WEST.  FL  33040- 

KEY  WEST.  FL  33040-7209 


KEY  WEST.  FL  33040-3118  . 

KEY  WEST,  FL  33040-3118  . 

KEY  WEST.  FL  33040-6510  . 
KEY  WEST.  FL  33040-3114  . 
KEY  WEST.  FL  33040-3193  . 
KEY  WEST,  FL  33040-3113  . 
KEY  WEST.  FL  33040-3117  . 
KEY  WEST.  FL  33040-3159  . 
KEY  WEST,  FL  33040-7406  . 
KISSIMMEE,  FL  34741-4631 
KISSIMMEE,  FL  34746-9063 
KISSIMMEE,  FL  32741-9002 
KISSIMMEE,  FL  32741-4503 
KISSIMMEE.  FL  3274^-4292 


305-296-2991 


305-292-9600 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTB*  UST  NOVEMBER  16,  1 993— Continued 


Property  narrw 


BEST  WESTERN 

BEST  WESTERN  EAST  GATE 
BEST  WESTERN  MAINQATE  . 

BRAHMAN  INN 

BUDGET  INN  EAST >.... 

BUDGET  INN  WEST  ..„ 

BUENA  VISTA  MOTEL 

CASA  ROSA  INN 

CENTRAL  MOTEL  

CHALET  MOTEL 

CHATEAU  MOTEL  2 

COMFORT  INN  MAIN  GATE  ... 
COMFORT  INN  MAIN  GATE  ... 


COMFORT     INN,     MAINGATE 

SOUTH 

COMFORT  SUITES  ..... 

CONTINENTAL  MOTEL 

CROWN  MOTEL  

DAYS  INN  

DAYS  INN 

DAYS  INN  AIRPORT  „ 

DAYS  INN  DISNEY  EAST  .„ 

DAYS        INN         DOWNTOWN 

NORTH 

DAYS  INN  WEST  6101  

DAYS  SUITES  EAST  OF  MAGIC 

KINGDOM. 

EAST  GATE  MOTEL „ 

ECONO  LODGE 

ECONO  LODGE  MAINGATE 

EAST. 
ECONOLOOGE   MAIN  GATE 

RESORT. 
ECONOLOOGE  MAIN  GATE 

WEST. 
ECONOLOOGE    MAINGATE 

CENTRAL. 

ECONOMY  MOTEL  7 

EMBASSY  MOTEL  .... 

ENTERPRISE  MOTEL  ....» 

FAMOUS  HOST  INN 

FLAMINGO  INN  

FOUR  WINDS  MOTEL 

FRIENDLY  VILLAGE  INN  

GALA  VISTA  MOTOR  INN  

GATOR  MOTEL  

GEMINI  MOTEL  

GOLDEN  LINK  MOTEL 

HAMPTON  INN  _ _ 

HAWAIIAN  VILLAGE  INN  

HILTON  INN  GATEWAY 

HO  JO  INN  

HO  JOS  MAIN  GATE  EAST  

HOJO  FOUNTAIN  PARK  PLAZA 

HO 

HOLIDAY  INN  E  OF  D  W  

HOLIDAY  INN  KISSIMMEE  

HOLIDAY     INN     MAIN     GATE 

EAST. 
HOLIDAY       INN       MAINGATE 

WEST. 
HOLIDAY       INN       MAINGATE 

WEST. 
HOLIDAY  INN-DISNEY-WEST  ... 
HOWARD  JOHNSON  EXIT  65  ... 
HOWARD     JOHNSON     FOUN- 
TAIN PARK  PLAZA  HOTEL. 
HOWARD  JOHNSON 

MAINGATE. 
HYATT  ORLANDO 


POBox/RtNo. 


450650 


Street  addreM 


2661  E.  IRLO  BRONSON  HWY  . 
5565  W.  IRLO  BRONSON  HWY 
8600  W.  IRLO  BRONSON  HWY 

110  E.  DAKIN  AVE 

307  E.  VINE  ST  

4686  W.  IRLO  BRONSON  HWY 
IRLO  BRONSON  HWY 
IRLO  BRONSON  hMTT 
IRLO  BRONSON  HWY 
IRLO  BRONSON  HWY 

VINE  ST  

7571  W.  IRLO  BRONSON  HWY 
7671  W.  IRLO  BRONSON  MEM. 

K 
1-4  4  US  27  N „ „ 


5200  W 
4600W 
4696  W 
4741  W 
3518  W 


4018  W.  VINE  ST 

4650  W.  IRLO  BRONSON  HWY 

3834  W.  VINE  ST  

2095  E.  IRLO  BRONSON  HWY  . 
2050  E.  IRLO  BRONSON  HWY  . 

4102  W.  VINE  ST  

5840  W.  IRLO  BRONSON  HWY 
4125  W.  VINE  ST  . 


7980  W.  IRLO  BRONSON  HWY 
5820  W.  IRLO  BRONSON  HWY 


900  E.  VINE  ST  

4985  W.  IRLO  BRONSON  HWY 
4311  W.  VINE  ST  

7514  W.  IRLO  BRONSON  MHY 

8620  W.  IRLO  BRONSON  HWY 

4985  W.  IRLO  BRONSON  HWY. 

WSY2. 
5367  W.  IRLO  BRONSON  HWY 
4880  W.  IRLO  BRONSON  HWY 

4121  W.  VINE  ST  

5875  W.  IRLO  BRONSON  MEM 

801  E.  VINE  ST  

4596  W.  IRLO  BRONSON  HWY 
2550  E.  IRLO  BRONSON  HWY  . 
5995  W.  IRLO  BRONSON  HWY 
4576  W.  IRLO  BRONSON  HWY 
4624  W.  IRLO  BRONSON  HWY 
4914  W.  IRLO  BRONSON  HWY 

3104  PARKWAY  BLVD  

4559  W.  IRLO  BRONSON  HWY 
7470  W.  IRLO  BRONSON  HWY 

9240  W.  IRLO  BRONSON 

6051  W.  IRLO  BRONSON  HWY 
5150  W.  US  192  


5678  W.  IRLO  BRONSON  HWY 
2145  E.  IRLO  BRONSON  HWY  . 
5678  IRLO  BRONSON  HWY 


7601  BLACK  LAKE  RD 
7601  BLACK  LAKE  RD 


7300  W.  IRLO  BRONSON  HWY 
2323  E.  IRLO  BRONSON  HWY  . 
5150  W.  US  192  

7600  W.  IRLO  BRONSON  HWY 

6375  W.  IRLO  BRONSON  MEM. 
HWY. 


Ctty/Stata/Zip 


KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIIMWIEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE. 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 


FL  34744-  

FL  32741-8489 

FL  34746- 

FL  34741- 

FL  34744-4308 

FL  34746- 

FL  34746-  

FL  34746-9027 
FL  34746-7812 
FL  32741-6582 
FL  32741-4627 
FL  34746-9406 
FL  34747- 


KISSIMMEE,  FL  34745-0850 


KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 


FL  34741-  

FL  32741-9027 
FL  32741-4635 

FL  34743- 

FL  34743- 

FL  32741-9662 

FL  32746-  

FL  32741-4503 


KISSIMMEE,  FL  32741-8511 
KISSIMMEE,  FL  32741-9420 

KISSIMMEE,  FL  34744-4551 
KISSIMMEE,  FL  32741-7847 
KISSIMMEE.  FL  34746- 


407-306-7500 
813-424-2811 


KISSIMMEE,  FL  32741-9492 
KISSIMMEE.  FL  34746- 


KISSIMMEE,  FL  34746- 


KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE. 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE. 

KISSIMMEE. 
KISSIMMEE. 
KISSIMMEE. 

KISSIMMEE, 

KISSIMMEE, 

KISSIMMEE, 
KISSIMMEE. 
KISSIMMEE, 

KISSIMMEE. 

KISSIMMEE, 


FL  32741-7903 

FL  34746-  

FL  32741-4503 
FL  32741-7917 

FL  34744- 

FL  32741-7843 
FL  34744-8659 
FL  32741-9402 

FL  34746- 

FL  34746-  

FL  34746- , 

FL  34746- _., 

FL  32741-8598  , 
FL  32741-9413  , 

FL  34711- 

FL  34746- 

FL  34746- 


FL  34746-9418 
FL  32743-8948 
FL  34746-  


FL  34746- 
FL  34747- 


FL  32741-9412  ., 
FL  32743-8942  .. 
FL  34746-  

FL  32741-9410  ., 

FL  34747- , 


407-386-4343 


407-396-4488 


407-<»6-1100 


407-396-1111 


407-396-1234 
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Property  name 


HYATT  ORLANDO  HOTEL 

INNS  OF  AMERJCA  

JOM^STONS  INN  

KEY  MOTEL 

KING'S  MOTEL 

KISSIMMEE  INN  

KNK3HTS  INN  

KNIGHTS  INN  

LAKEVIEW  MOTEL 

LAMBERT  INN  

MAPLE  LEAF  MOTEL 

MONTE  CARLO  MOTEL  

MOTEL  6  0436 

MOTEL  6  464 

MOTEL  9 

OASIS  MOTEL 

OLYMPIC  MOTEL 

ORANGE  BLOSSOM  HOTEL 

ORLANDO/KISSIMMEE  HILTON 
INN  GATEWAY. 

PARK  INN  INTERNATIONAL  

PARK  INN  INTERNATIONAL  

PARK  PLANTATION  INN 

PARKWAY  MOTEL  

QUALITY  INN  LAKE  CECILE  


POBox/RtNo. 


QUALITY  INN  MAJNGATE 

QUALITY  MAINGATE  WEST 

QUALITY    SUITES    MAINGATE 
EAST. 

RADISSON  INN  MAINGATE  

RAMADA  RESORT  MAINGATE  . 
RAMADA  RESORT  PARKWAY  .. 

RECORD  MOTEL  

RED  CARPET  INN  EAST  

RED  ROOF  INN  204 

RIVIERA  MOTEL 

RODEWAY  INN  EAST 

RODEWAY  INN  EASTGATE  

SAVE  INN 

SEVILLA  INN 

SHERATON-LAKESIDE  INN  

SHONEYS  INN 

SLEEP  INN  MAINGATE 

SUN  MOTEL  

SUNRISE  MOTEL 

THE  HASTEN  INN  


THE  PALM  MOTEL 

THE  RESIDENCE  INN  BY  MAR- 
RIOTT ON  LAKE  CECILE. 

THRIFTY  INN  

TRAVELERS  INN  

TRAVELODGE  GOLDEN  TRI- 
ANGLE. 

TRAVELODGE  KISSIMMEE 

FLAGS. 

TRAVELODGE  MAIN  GATE 
EAST. 

TRAVELODGE  MAIN  GATE  INN 

TRAVELODGE  SUITES  KISSIM- 
MEE. 

TROPICANA  MOTEL 

UNICORN  INN  

VENTURE  MOTEL 

VIKING  MOTEL 

WILSON  WORLD  HOTEL  MAIN 
GATE. 

WYNRELD  INN  MAINGATE 
EAST. 

SLEEP  INN  MAINGATE 

STAR  LITE  MOTEL 


StrMtaddrcM 


6375  W.  IRLO  BRONSON  HWY 

2945  ENTRY  POINT  BLVD 

804  W.  BRYAN  ST  

4810  W.  IRLO  BRONSON  HWY 
4836  W.  IRLO  BRONSON  HWY 

512  W.  VINE  ST  „... 

2900  POINCIANA  BLVD 

7475  W.  IRLO  BRONSON  HWY 
4840  W.  IRLO  BRONSON  HWY 

410  W.  VINE  ST  „.... 

4647  W.  IRLO  BRONSON  HWY 
4733  W.  IRLO  BRONSON  HWY 
7455  W.  IRLO  BRONSON  HWY 
5731  W.  IRLO  BRONSON  HWY 

321  E.  VINE  ST  

4736  W.  IRLO  BRONSON  HWY 
4668  W.  IRLO  BRONSON  HWY 

203  BROADWAY  

7470  W.  192 


4960  W.  IRLO  BRONSON  HWY 
2039  E.  IRLO  BRONSON  HWY  . 
5055  W.  IRLO  BRONSON  HWY 
4529  W.  IRLO  BRONSON  HWY 
4944  W.  IRLO  BRONSON  MEM. 

HWY. 
7675  W.  IRLO  BRONSON  HWY 
8660  W.  IRLO  BRONSON  HWY 
5876  W.  IRLO  BRONSON  HWY 

7501  W.  IRLO  BRONSON  HWY 

2950  REEDY  CREEK  BLVD  

2900  PARKWAY  BLVD  

4651  W.  IRLO  BRONSON  HWY 
4700  W.  IRLO  BRONSON  HWY 

4970  KYNG'S  HEATH  RD  

2248  E.  IRLO  BRONSON  HWY  . 

201  SIMPSON  RD  

5245  W.  IRLO  BRONSON  HWY 
2225  E.  IRLO  BRONSON  HWY  . 
4640  W.  IRLO  BRONSON  HWY 

7769  W.  US  192 

4156  W.  VINE  ST  

8536  W.  IRLO  BRONSON  HWY 
5020  W.  IRLO  BRONSON  HWY 

801  W.  VINE  ST  

2385    N.    ORANGE    BLOSSOM 

TRAIL. 
4519  W.  IRLO  BRONSON  HWY 
4786  W.  IRLO  BRONSON  HWY 


1620  W.  VINE  ST  

4900  W.  IRLO  BRONSON  HWY 
4944  W.  IRLO  BRONSON  HWY 

2407  W.  VINE  ST  

5711  W.  IRLO  BRONSON  HWY 

7785  W.  IRLO  BRONSON  HWY 
4692  W.  IRLO  BRONSON  HWY 


4131  W.  VINE  ST  

8  S.  ORLANDO  AVE  

1307  MAIN  ST  

4539  W.  IRLO  BRONSON  HWY 
7491  W.  IRLO  BRONSON  HWY 

5335  W.  IRLO  BRONSON  HWY 

8536  W.  IRLO  BRONSON  HWY 
HWY.  80 


Oty/Stata/Zlp 


KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 


FL  34746-8403 

FL  34746- 

FL  34741- 

FL  34746-9080 

FL  34746- 

FL  32741-4157 
FL  32741-0021 

FL  34746- 

FL  34746- 

FL  32741-4200  , 
a  34746-9002, 

FL  3474»- 

FL  32741-9639  , 
FL  32741-9486  , 
FL  3274^-4299  . 
FL  34746-7850  . 

FL  34746- 

FL  32741-6715  . 
FL  34747-  


KISSIMMEE,  FL  32741-7816 
KISSIMMEE,  FL  32743-8616 

KISSIMMEE,  FL  34746- 

KISSIMMEE,  FL  34746- 

KISSIMMEE,  FL  34746- 


KISSIMMEE,  FL  34746- 
KISSIMMEE,  FL  34746-  , 
KISSIMMEE,  FL  32741- 


KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 


FL3474»-«497 
FL  32741-9436 
FL  34746-9448 
FL  32741-9002 
FL  32741-7804 

FL  32741- 

FL  34743^4420 

FL  34743-  

FL  32741-9018 
FL  34744-8844 

FL  34746- 

FL  34747-  

FL  32742-  

FL  34747- , 

FL  34746-9004  . 
FL  32741-4162  . 
FL  34744- 


KISSIMMEE,  a  32741-8063 
KISSIMMEE,  FL  32741-7806 


KISSIMMEE, 
KISSIMMEE, 
KISSIMMEE, 

KISSIMMEE, 

KISSIMMEE, 

KISSIMMEE, 
KISSIMMEE, 


FL  32741-4055 

FL  34741- 

FL  32741-7815 

FL  32741-3976 

FL  32741-9488 

FL  32741-9494 
FL  34746- 


KISSIMMEE.  FL  34741- 

KISSIMMEE,  FL  34741-5674 
KISSIMMEE,  FL  32743-4286 

KISSIMMEE,  FL  34726- 

KISSIMMEE,  FL  34746-8202 

KISSIMMEE,  FL  32741-9490 

KISSIMMEE,  FL  34747- 

LA  BELLE.  FL  3393S- 


Telephone 


407-396-4400 


407-39^-4455 


407-396-1600 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  UST  ^toVEMBER  16.  1 99a-Contlnued 


Propwiy  name 


BIG  V  MOTEL  

RIVERS  EDGE  MOTEL 
LA  HACIENDA  HOTEL  . 
MELODY  MOTOR  INN  . 
SEAVUE  MOTEL  


LAKESIDE  VILLAS  MOTEL  ....... 

BUENA  VISTA  PALACE  

COMFORT   INN   LAKE  VUENA 
VISTA. 

DAYS  INN 

DAYS  INN  BUENA  VISTA  III  40  , 

DISNEYS  CARRIBBEAN 

BEACH  RESORT. 

DISNETS     DIXIE     LANDINGS 
RES 

GROSVENOR  RESORT  HOTEL 

HOTEL  ROYAL  PLAZA 

HOWARD  JOHNSON  HOTEL  .... 

HOWARD  JOHNSON   RESORT 
HOTEL. 

PORT  ORLEANS  DIXIE  LAND- 
INGS. 

THE  HILTON  AT  WALT  DISNEY 
WORLD  VILLAGE. 

TRAVELOOGE  HOTEL 

TRAVELOOGE     HOTEL— WALT 
DISNEY  WORLD. 

TRAVLEODGE       HOTEL/WALT 
DISNEY  WORLD  VILLAGE. 

W  D  W  VACATION  VILLAS 

WALT   DISNEY   WORLD   DOL- 
PHIN H. 

WALTOISNEY  WORLD  SWAN  . 

A-1  INN  ._ 

AMERICAN  INN 

BEST  WESTERN  INN 

CYPRESS  INN  

DAYS  INN  OF  LAKE  CITY  

DIPLOMAT  MOTEL 

DRIFTWOOD  MOTEL  ... 

ECONO  LODGE 

EXECUTIVE  INN _„. 

FRIENDSHIP  INN  

GATEWAY  INN  MOTEL 

GOLFERS  INN  

HOLIDAY  INN  

HOLIDAY  INN.  LAKE  CITY 

HOLIDAY  MOTEL  

HOWARD    JOHNSON    MOTOR 
LODGE  400. 

MOTEL  6  419 

MOTEL  e 

QUALITY  INN 

RAIN  BO  INN  

RODEWAY  INN 

SANDS  MOTEL 

SCOTTISH  INNS 

SEMINOLE  MOTEL  

SUNDIAL  MOTEL  

SUPER  8  MOTEL  

THUNDERBIRD  MOTOR 

LODGE  &  EFFICIENCIES. 

TRAVELERS  INN  MOTEL  

TRAVELOOGE  

KING  EDWARD'S  MOTEL 

LAKESHORE  RESORT  MOTEL  . 

LEISURE  LAKES  MOTEL 

SUNSHINE  MOTEL  &  APART- 
MENTS. 
VERANDA  INN 


POBox/RtNo. 


PO  BOX.  1239 

RT  6  BOX  

RT  8  BOX  ...... 


Street  addrsM 


32  HAa  ST  

285  N.  RIVER  RO 

1201  AVENIDA  CENTRAL  .... 

US  HWY.  441-27 

128  LAKE  PL  

1255  S.  LAKESHORE  WAY  ... 

1900  BUENA  VISTA  DR 

8442  PALM  PKWY  


12799  APOPKA  VINELAND  R 
12490  APOPKA  VINELAND  R 
900  CAYMEN  WAY  


1251  DIXIE  DR  .. 


1850  HOTEL  PLAZA  BLVD 
1905  HOTEL  PLAZA  BLVD 
1805  HOTEL  PLAZA  BLVD 
1805  HOTEL  PLAZA  BLVD 


2201  ORLEANS  DR 


1751  HOTEL  PLAZA  BLVD 

2000  HOTEL  PLAZA  BLVD 
2000  HOTEL  PLAZA  BLVD 

2000  HOTEL  PLAZA  BLVD 


4301  PREVIEW  BLVD 

1500  EPCOT  RESORT  BLVD 

1200  EPCOT  RESORT  BLVD 

E.  1-75  &  90 

US  90  &  1-75  

1-75  4  US  90  

HWY.  90  &  1-75 

1-75  &  US  90  

1-75  &  41   

W.  US  90  

HWY.  1  75  &  US  90  ..„. 

1-75  4  US  90 

1-75  &  HWY.  90 

HWY.  90  &  175 

1-75  4  90 , 

W.  1-75  4  US  90 

US  HWY.90  W.  01-75  

S.  HWY.  441  4  41  

1-75  4  90  


1-75  4  US  90  ....„ 

1-75  4  SR  47  

W.  1-75  4  US  90 

246'^  RAILROAD  ST  

HWY.  90  4  1-75 

2780  E.  HWY.  90  DUVAL  ST 

^75  4  90  „... 

S.  US  41   

S.  HWY.  41  4  441  

1-75  4  STATE  RD.  4  

S.  HWY.  41  


US  41  4  1-:^  .... 
1-75  4  HWY.  90 
CR  491  4  1-75  .. 


SUNSET  DR  

1040  LAKE  JUNE  BLVD 
410  PLAZA  AVE  


2165  S.  US  27 


City/State/Zip 


LABELLE.  FL  3393&- 

LABELLE.  FL  33935-6217  

LADY  LAKE.  FL  3215»- 

LADY  LAKE.  FL  3265»- *.... 

LAGUNA    BEACH.    FL    32413- 
2418. 

LAKE  ALFRED.  FL  33850-  

LAKE  BUENA  VISTA.  FL  32830- 
LAKE  BUENA  VISTA.  FL  32830- 

LAKE  BUENA  VISTA.  FL  32820- 
LAKE  BUENA  VISTA.  FL  32830- 
LAKE  BUENA  VISTA.  R.  32830- 

LAKE  BUENA  VISTA.  FL  32830- 


LAKE  BUENA  VIST^ 
LAKE  BUENA  VISTA. 
LAKE  BUENA  VISTA. 
LAKE  BUENA  VISTA. 

LAKE  BUENA  VISTA. 

LAKE  BUENA  VISTA. 


Telephone 


FL  32830- 
FL  32830- 
FL  32830- 
FL  32830- 

FL  32830- 

FL  32830- 


LAKE  BUENA  VISTA.  FL  32830- 
LAKE  BUENA  VISTA.  FL  32830- 

LAKE  BUENA  VISTA.  FL  32830- 

LAKE  BUENA  VISTA.  FL  32830- 
LAKE  BUENA  VISTA.  FL  32830- 

LAKE  BUENA  VISTA.  FL  32830- 

LAKE  CITY,  FL  32055- 

LAKE  CITY.  FL  32055- 

LAKE  CITY.  FL  3205S-  ...„ 

LAKE  aTY.  FL  32055- „... 

LAKE  aTY.  FL  32055-  

LAKE  aTY,  FL  32055-  .._ 

LAKE  CITY.  FL  32055- 

LAKE  CITY,  FL  32055- _ 

LAKE  CITY.  FL  32055- 

LAKE  CITY.  FL  32056-  

LAKE  CITY.  FL  32055- 

LAKE  CITY.  FL  32055- 

LAKE  aTY.  FL  32055- 

LAKE  CITY.  FL  32055-  

LAKE  CITY.  FL  32055- 

LAKE  CITY,  FL  32055- 


LAKE  CITY, 
LAKE  CITY, 
LAKE  CITY, 
LAKE  CITY, 
LAKE  CITY. 
LAKE  CITY, 
LAKE  CITY. 
LAKE  CITY, 
LAKE  CITY. 
LAKE  CITY. 
LAKE  CITY. 


FL  32055-  .„ 

FL  32055-  

FL  32055- 

FL  32055-  

FL  32055- 

FL  32055-3118 

FL  32055-  

FL  32055-  

FL  32055-  

FL  32055-  

FL  32655-  


LAKE  CITY.  FL  32055-  

LAKE  CITY.  FL  32055-  

LAKE       PANASOFFKEE.       FL 
33536-. 

LAKE  PLACID,  FL  33852- 

LAKE  PLACID,  FL  33852-8936  . 
LAKE  PLACID,  FL  33852-9502  . 

LAKE  PLACID,  FL  33852- 


407-626-8888 


407-828-2424 
407-626-2424 


904-752-3901 
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Property  name 


BUDGET  MOTEL 

CHALET  SUZANNE  COUNTRY 
INN. 

ECONO  LODGE  ..._t 

EMERALD  MOTEL 

GROVE  MOTEL 

HOUOAY  MOTEL 

KNJGHTS  INN  - 

LAKE  SIDE  MOTEL 

LANTERN  MOTEL  

UUJREL  MOTEL  _ 

MOUNTAIN  LAKE  CLUB  HOTH. 

RJDGE  MOTOR  INN  EAST 

RIDGE  MOTOR  INN  WEST 

RIVER  RANCH  MOTEL 

ROYAL  INN  ...._ 

SEMINOLE  HOTEL  ., 

STARR  LAKE  MOTEL  _ 

THE  BIG  OAK  MOTEL 

THE  GRAND  HOTEL 

TOWER  VI  lW  motel 

TRAVELERS  INN  . 

VILLAGE  MOTB.  

AIRWAY     MOTEL     &     APART- 
MENTS. 

breeze  way  motel 

BUDGET  INN  

CADET  MOTOR  INN  

CARIBBEAN  VILLAS  MOTEL  _„ 

CEDAR  MOTEL  

COLONIAL  LODGE  MOTEL  

COLONIAL  VILLAGE  MOTEL 

CONGRESS  MOTEL  &  APART- 
MENTS. 

F-LAND  MOTEL 

FINLANDIA  HOTEL 

GIAFSTREAM  HOTEL  „ 

HOUDAY  INN  

IXORA  MOTEL  1 

LAGO  MOTOR  INN 

MECCA  INN  „ 

NEW  MCCARTY  HOTEL  

NORTH  DIXIE  MOTEL  __ 

NOVA  MOTEL „„ 

PAULS  MOTEL  

PAULA  MOTEL  

SEA  WULF  INN _ 

SOUTHGATE  MOTEL  ...._ „.. 

SUN  GATE  MOTEL  ...._ 

SUN  N  SAND  MOTEL  &  APART- 
MENTS. 

SV/tSS  CHALET  MOTEL 

THREE  PALMS  MOTEL  

TiP  TOP  MOTEL 

TRAVEL  INN  MOTEL  &  APART- 
MENTS. 

TREETOPS  MOTEL 

WHITE  MANOR  MOTEL 

BRADLEY  MOTEL  

BUDGET  INN 

COZY  COURT  MOTEL  

ECONO  LODGE 

EVERGREEN  MOTEL  

HOLIDAY  INN  NORTH  

HOLIDAY  INN  SOUTH 

LUELL  MOTEL  

MARYLAND  MOTEL 

MOTEL  8  677 

PASSPOLT  INN  > 

PRESTLER  MOTEL 

QUALITY  INN  LAKELAND  .„. 


POBox/RtNo. 


S^eeteddrew 


1418  HWY.  27  S  

3800  CHALET  SUZANNE  DR  >.. 


501  8.  HWY.  27 

530  S.  SCENIC  HWY  ... 
430  S.  SCENK;  HWY  _. 

915  S.  HWY.  27 

541  W.  CENTRAL  AVE 

629  HWY.  27  S 

3949  N.  HWY.  27 

801  S.  HWY.  27 

N.  ALT  HWY.  27 

513  S.  SCENIC  HWY  ... 
500  S.  SCENIC  HWY  ... 

24700  E.  HWY.  60 

1747  N.  HWY.  27 

207  N.  1ST  ST 

3801  N.  ALT  27 

3618  N.  ALT  27  ._„ 

115  N.  1ST  ST 

1518  N.  ALT  HV/Y.  27  .. 

830  US  27  S  

10  W.  BULLARO  AVE  .. 
409  N.  6TH  AVE  


2001  N.  DIXIE  HWY  

828  S.  DIXIE  HWY  

1104  S.  DIXIE  

1528  S.  FEDERAL  HWY  .. 
524  S.  FEDERAL  HWY  .... 

507  S.  DIXIE  HWY  ..„ 

7448  LAKE  VW5RTH  RD  ... 
4787  S.  CONGRESS  AVE 


714  N.  FEDERAL  HWY _ 

605  N.  FEDERAL  HWY.  APART- 
MENT. 

1  LAKE  AVE  „ 

7859  LAKE  WORTH  RD 

722  N.  DIXIE  HWY  „ 

714  S.  DIXIE  „ 

1402  S.  FEDERAL  HWY 

629  LUCERNE  AVE  

1131  N.  DIXIE  HWY  _ 

1114  N  FEDERAL  HWY  _ 

5445  UVKE  WORTH  RD 

1132  S.  FEDERAL  HWY  

1016  S.  FEDERAL  HWY  

709  S.  DIXIE 

901  S.  FEDERAL  HWY  „...., 

1616  N.  FEDERAL  HWY  „..._ 


531  S.  FEDERAL  HWY  ., 
1601  S.  FEDERAL  HWY 

504  S.  DIXIE  HWY  

611  N.  FEDERAL  HWY  .. 


5475  W.  LAKE  WORTH  RD 

1618  S.  FEDERAL  HWY  

3208  E.  US  92  

1601  GEORGE  JENKINS  BL 

US  92  E  

1817  E.  MEMORIAL  BLVD... 

8650  NEW  TAMPA  ^WY  

M  A  STATE  33 

3405  S.  FLORIDA  AVE  

1337  E.  MAIN  ST 

1433  LAKELAND  HILLS  BL  . 

3120  N.  US  98  

740  E.  MAIN  ST 

2435  NEW  TAMPA  HWY  

3311  N.  US  98 


Oty/SUta/Zip 


LAKE  WALES,  FL  33853-8158 
LAKE  WALES,  FL  33858-0003 


LAKE  WALES. 
LAKE  WALES, 
LAKE  WALES, 
LAKE  WALES. 
LAKE  WALES, 
LAKE  WALES. 
LAKE  WALES. 
LAKE  WALES, 
LAKE  WALES, 
LAKE  WALES, 
LAKE  WALES. 
LAKE  WALES. 
LAKE  WALES. 
LAKE  WALES. 
LAKE  WALES. 
LAKE  WALES, 
LAKE  WALES, 
LAKE  WALES. 
LAKE  WALES. 
LAKE  WALES. 
LAKE  WORTH. 


LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 


WORTH. 
Vy«)RTH. 

WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH, 
WORTH, 


FL  33853-4518 
FL  33853-4840 
FL  33853-4814 
FL  33853^*506 
FL3385S-4019 
FL  33853-4550 
FL  3385^7833 
FL  33853-4555 

FL  3385a- 

FL  33853-4833 
FL  33853-4834 

FL  33853- 

FL  33853-7801 
FL  33853-4134 
FL  33853-4802 

FL  33853- 

FL  33853-4184 
FL  33853-3272 

FL  33853- 

FL  33853-4150 
FL  33460-3107 

FL  33460-6293 
FL  33460-5042 
FL  33460-5299 
FL  33460-5764 
FL  33460-4699 
FL  33460-4444 
FL  33467-2531 
FL  33461-4735 


LAKE  WORTH.  FL  33460-2645 
LAKE  WORTH.  FL  33460-3166 


LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 
LAKE 


WORTH. 
WORTH, 
WORTH, 
WORTH, 
WORTH, 
WORTH. 
WORTH. 
WORTH. 
WORTH. 
WORTH, 
WORTH. 
WORTH. 
WORTH, 
WORTH, 


FL  33460-3990 
FL  33467-3299 
FL  33460-2590 
FL  33460-4951 
FL  33460-5759 
FL  33460-^3884 
FL  33460-2186 
FL  33460-2320 
FL  33463-3355 
FL  33460-5244 
FL  33460-6139 
FL  33460-4997 
FL  33460-5136 
FL  33460-6639 


LAKE  WORTH,  FL  33460-4696 
UVKE  WORTH.  FL  33460-5841 
LAKE  WORTH.  FL  33460-4489 
LAKE  WORTH.  FL  33460-3161 


LAKE  WORTH. 
LAKE  WORTH, 
LAKELAND,  FL 
LAKELAND.  FL 
LAKELAND.  R 
LAKELAND.  FL 
LAKELAND.  FL 
LAKEL^ND.  FL 
LAKELAND,  FL 
LAKELAND.  FL 
LAKELAND.  FL 
LAKELAND.  FL 
LAKELAND.  FL 
LAKELAND.  FL 
LAKELAND,  FL 


FL  33463-3396 
FL  33460-5894 

33801-  

33801-3729  

33801-  

33801-2226  , 

33801-3127 , 

3380*- 

33803-4798  

33801-5714  

33805-3201  

33805-  

33801-6083  

33801-3456  


TtifephOM 
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Property  name 


CON- 


RAMA  INN  

RAMADA  INN 

RAMADA  INN  ^ 

RED  CARPET  INN 

RED  CARPET  INN 

ROYALTY  INN  

SCOTTISH  INN  

SHALAMARINN  

SHERATON  HOTEL  

SHERATON      INN      & 
FERENCE  CENTER. 

SIESTA  MOTEL  

SUNSET  MOTEL  

THOMPSON  40  ACRE  MOTEL  .. 

TIGER  VILLA  MOTEL 

WHITE  SWAN  MOTEL  

SUNNY  PALMS  MOTEL  

BAREFOOT  MAILMAN  MOTEL  .. 

KNIGHTS  INN  _ 

MOTEL  6  688 

BELLEAIR  VILLAGE  MOTEL 

BIRDSONGS  MOTEL  

HERITAGE  VILLAGE  &  INN  

LARGO  HOTEL 

MICHIANA  MOTEL  

PINE  GROVE  MOTEL  

SUNBEAM  MOTEL  

A  1  A  ATLANTIC  INN  


A  LITTLE  INN 


BLACK  DOLPHIN  MOTEL 


CAPTAINS     QUARTERS      RE- 

SORT  MT 
CAROUSELRESORT  MOTEL  ... 

CASTLE  BY  THE  SEA  MOTEL  .. 

EGRET  RESORT  MOTEL  

GREENLANTERN  MOTEL  

HOLIDAY  INN  


POBox/RtNo. 


HOWARD    JOHNSON    MOTOR 

LODGE. 
HOWARD    JOHNSON    MOTOR 

LODGE. 
KULEANA  BY  TWE  SEA  MOTEL 


LA  CELE  MOTEL 


LAUDERDALE    BY    THE    SEA 

MOTEL 
MARDI  GRAS  MOTEL  

SEA  GARDEN  MOTEL  

SEA  GUU  MOTEL  „ 

SEA  LORD  RESORT  MOTEL  .... 

SEA  SPRAY  INN 

SEASCAPE  MOTEL 


SEASIDE  AND  OCEAN   ECHO 

MOTEL 
SHORE  HAVEN  MOTOR  INN  .... 


Street  address 


601  E.  MEMORIAL  BLVD  .. 
910  E.  MEMORIAL  BLVD  .. 

3260  S.  US  HWY.  98 

3410  US  96  N  

1539  E.  MEMORIAL  BLVD 

3425  1-4  &  US  98  N  

244  N.  FLORIDA  AVE  

508  E.  MEMORIAL  BLVD  .. 

4141  S.  FLORIDA  AVE  

4141  S.  FLORIDA  AVE 


1527  GEORGE  JENKINS  BL 

2301  NEW  TAMPA  HWY  , 

2025  W.  MEMORIAL  BLVD  ... 

6000  NEW  TAMPA  HWY  

1136  E.ROSE  ST  

4339  LANDO-LAKES  BLVD  ., 

138  S.  DIXIE  HWY  

1255  HYPOLUXO  RD 

1310  W.  LANTANA  RD 

1025  CLEARWATER  LARGO 

12930  SEMINOLE  BLVD 

12840  SEMINOLE  BLVD 

69  SW  1ST  ST 

12976  SEMINOLE  BLVD 

4630  E.  BAY  DR  '. 

264  CLEARWATER  LARGO  .. 
4132  N.  OCEAN  DR  


4546  ELMAR  DR 


4536  POINCIANA  ST 
4628  N.  OCEAN  DR  .. 
4245  N.  OCEAN  DR  .. 


4520  N.  OCEAN  DR 


4220  N.  OCEAN  DR 
4529  N.  OCEAN  DR 


4116  N.  OCEAN  DR 


4660  OCEAN  DR 
4660  ELMAR  DR 


4105  N.  OCEAN  DR 
4553  N.  OCEAN  DR 


4229  OCEAN  DR 


4312  N.  OCEAN  DR 
4625  N.  OCEAN  DR 


4413  ELMAR  DR 
4140  ELMAR  DR 


4245  EUMR  DR 


4425  N.  OCEAN  DR 
4605  N.  OCEAN  DR 


City/Stata/Zip 


LAKELAND, 
LAKELAND. 
LAKELAND, 
LAKELAND, 
LAKELAND, 
LAKELAND, 
LAKELAND, 
LAKELAND, 
LAKELAND. 
LAKELAND, 


FL  33801-1845 
FL  33801-1999 

FL  3380^ 

FL  33805-  

FL  33801-2297 

FL  33805-  

FL  33801-4902 
FL  33801-1899 
FL  33813-1626 
FL  33813-  


LAKELAND,  FL  33801-1371  

LAKELAND,  FL  33801-3454  

LAKELAND.  FL  33801-1111  

LAKELAND,  FL  33801-3138 

LAKELAND,  FL  33801-2018 

LAND-O-LAKES.  FL  34639-3603 

LANTANA.  FL  33462-3211  

LANTANA.  FL  33462-4223  

LANTANA.  FL  33462-  

LARGO.  FL  34640-4149  

LARGO.  FL  34648-2311  

LARGO.  FL  34648-2303  

LARGO.  FL  34640-3664  

LARGO.  FL  34648-2390  

LARGO.  FL  34624-5703  

LARGO,  FL  34640-  „... 

LAUDERDALE     BY 


4433  OCEAN  DR 


33308-5423. 
LAUDERDALE 

33308-0608. 
LAUDERDALE 

33308-3517. 
LAUDERDALE 

33308-3620. 
LAUDERDALE 

33308-5479. 
LAUDERDALE 

33308-3611. 
LAUDERDALE 

33308-5425. 
LAUDERDALE 

33308-3610. 
LAUDERDALE 

33308-5498. 
LAUDERDALE 

33308-3687. 
LAUDERDALE 

33308-3618. 
LAUDERDALE 

33308-5422. 
LAUDERDALE 

33308-3610. 
LAUDERDALE 

33308-5424. 
LAUDERDALE 

33308-5026. 
LAUDERDALE 

33308-3619. 
LAUDERDALE 

33308-3657. 
LAUDERDALE 

3330fr-5400. 
LAUDERDALE 

33308-6466. 
LAUDERDALE 

33308-0634. 
LAUDERDALE 

33308-3619. 
LAUDERDALE 

33308-3634. 


SEA.  FL 


BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA,  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA,  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA.  a 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA,  FL 

BY  SEA.  FL 

BY  SEA.  FL 

BY  SEA.  FL 


Telephone 


813-647-3000 
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Prop«rtyname 


SILVER  SWAN  MOTEL  . 

SKYLARK  MOTEL  

ThflJNOERBJRD  MOTEL 


POBox/RtNo. 


TIDES  INN 

TROPICASA  MOTEL  ft  APART- 
MENT. 
VILLA  ORLEANS  MOTEL 


DESERT  ISLE  MOTEL  .-_ 

TRAIL  MOTEL 

BIG  a^SS  tAOJEL  > 

BUDGET  HOST  INN 

CANDLELIGHT  MOTEL  _„ 

DAYS  INN  ._ 

DELUXE  MOTEL 

ECONO  LODGE „.. 

LAKE  SIDE  MOTEL  

LEE  MOTEL  .._ 

MARIETTA  MOTEL 

OAKWOOO  MOTEL _ 

OHIO  MOTEL _ 

PALMS  MOTEL  _ „ ^, 

RANDYS  MOTEL _ 

SCOTTISH  INNS  > 

SUPER  8  MOTEL  , 

TOPPER  MOTEL  _ 

WiNDMILL  MOTEL  

LEHIGH  RESORT  MOTEL 


BEST  WESTERN  INN 

ECONO  LODGE 

LIVE  OAK  MOTEL  

PARKER  MOTEL  

SCOTTISH  INN 

BIG  BEND  TRUCKS  STOP  INN 
HOLIDAY  INN  


LONGBOAT  KEY  HILTON 
RIVIERA  BEACH  MOTEL  . 
STARFISH  MOTEL  


LAKE  FAIRY  MOTEL  

LAKE  KATHRYN  MOTEL  

QUALITY  INN  NORTH 

OUALfTY  INN  OF  LONGWOOD 

STATEN  MOTEL , 

DAYS  INN  _ 

ECONO  LODGE 

EXPRESSWAY  MOTEL 

ARROW  MOTEL 

GREEN  TURTLE  INN  

GULF  STREAM  MOTEL  


HOLIDAY    INN    OF    MADEIRA 

HOLIDAY  MADEIRA  BEACH 

JOHNS  PASS  MOTEL 

LIGHTHOUSE        MOTEL        & 

APARTMENTS. 
SCHOONER  RESORT  MOTEL  .. 

SEA  SHORE  MOTEL  ». 


SHORELINE   ISLAND   RESORT 
MOTEL 


SirMtaddrMC 


42(M  N.  OCEAN  DR 
4620  N.  OCEAN  OR 
4521  OCEAN  OR  .„. 
4628  ELMAR  DR  ..... 
4641  N.  OC^AN  OR 
4513  N.  OCEAN  DR 


N.  US  301  

N.  US  301  1  M 

108  N.  14TH  ST 

1225  N.  14TH  ST 

1306  S.  14TH  ST 

1308  N.  14TH  ST 

113  N.  14THST 

1115  W.  NORTH  BLVO 
2474  CITRUS  BLVD  ._.. 

201  S.  14TH  ST „.. 

1911  QTRUS  BLVD  _. 
2110  N.  CITRUS  BLVD 

2010  aTRUS  BLVD 

1412  S.  14TH  ST 

802  S.  14TH  ST 

1321  N.  14TH  ST 

1392  W.  NORTH  BLVD 
2204  CITRUS  BLVO  ,_ 

24926  HWY.  27  

225  E.  JOEL  BLVO 


N.  HWY.  129  ft  MO 

1 75  ft  HWY.  129 „... 

827  W.  HOWARD  ST.  US  80 

966  N.  OHIO  „ 

827  W.  HOWARD  ST.  US  90 

SR  59  AT  1-10  

4948  GULF  OF  MEXICO  DR  . 

4711  GULF  OF  MEXICO  DR  . 

5451  GULF  OF  MEXICO  DR  . 

2929  GULF  OF  MEXICO  DR  ., 


1190  S.  HWY.  17-92  ... 
1995  S.  HWY.  17-92  ... 
2025  STATE  RD.  434  .. 

2025  W.  SR  434  

1046  S.  HWY.  17-92  ... 

1499  S.  6TH  ST 

MOW.  OF  HWY.  121  . 
MO  AND  HWY.  121  S 

13398  GULF  LN 

12850  E.  GULF  BLVD  . 
13007  GULF  BLVD 

15208  GULF  BLVD 


15208  GULF  BLVD  ..._ 
12991  WILUAMS  AVE 


13355  E.2N0  ST 


14500  GULF  BLVO 
13646  GULF  BLVO 
14231  QULF  BLVD 


CIty/State/ZIp 


Ttiephorw 


BY 


BY 


SEA. 
SEA. 


BY  SEA, 

BY  SEA. 

BY  SEA. 

BY  SEA. 


LAUDERDALE 

33306-6425. 
LAUDERDALE 

33308-3620. 
LAUDERDALE 

33308-3610. 
LAUDERDALE 

3330a-O618. 
LAUDERDALE 

33308-3619. 
LAUDERDALE 

33306-^10. 

UWTEY.  FL  3205a- 

LAWTEY,  FL  32058- 

LEESBURG.  FL  32748-4820 
LEESBURG,  FL  3474ft-3896 
LEESBURG.  FL  32748-6623 
LEESBURG,  FL  32748-3489 
LEESBURG.  FL  32748-4819 
LEESBURG,  FL  32748-3952 
LEESBURG.  FL  32748-7201 
LEESBURG,  FL  34748-5613 
LEESBURG,  FL  32748-3097 
LEESBURG,  FL  3274»-3007 
LEESBURG,  FL  32748-3005 
LEESBURG.  FL  32748-6625 
LEESBURG,  FL  32748-5620 
LEESBURG.  FL  32748-3408 

LEESBURG,  FL  3274ft- 

LEESBURG,  FL  32748-3009 

LEESBURG,  FL  32748-  

LEHIGH    ACRES,    FL    33936- 

5298. 

LIVE  OAK.  FL  32060- 

LIVE  OAK,  FL  32060-  ., 

LIVE  OAK.  FL  3206O- 

LIVE  OAK,  FL  32060-1859 

LIVE  OAK,  FL  32060- 

LLOYD,  R.  32337-9999  

LONGBOAT    KEY,    FL   34228- 

2091. 
LONGBOAT    KEY,    FL    34228- 

2103. 
LONGBOAT    KEY.    FL    34228- 

1990. 
LONGBOAT    KEY.    FL    34228- 

2995. 
LONGWOOD,  FL  32750-5598  ... 
LONGWOOD,  FL  32750-6557  ... 

LONGWOOD.  FL  3275^ 

LONGWOOD,  FL  3277»- 

LONGWOOD,  FL  32750-5597  ... 

MACCLENNY,  FL  32063- 

MACCLENNY.  FL  32063- 

MACCLENNY.  FL  32063- 

MADEIRA  BEACH,  FL  33708-  ... 
k^DEIRA  BEACH,  FL  3370O-  ... 
MADEIRA   BEACH,    FL  33708- 

2638. 
MADEIRA   BEACH.   FL  33708- 

1815. 
MADEIRA  BEACH.  FL  33708-  ... 
MADEIRA   BEACH,   FL   33706- 

2640. 
MADEIRA 

2409. 
MADEIRA 

2148. 
MADEIRA 

2520. 

MADEIRA 

2236. 


BEACH,  FL  33708- 

BEACH,  FL  3370O- 

BEACH.  FL  33708- 

BEACH,  FL  33708- 


407-862-4000 


813-392-2275 
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Property  name 


SHORELINE  ISLAND  RESORT 
MOTEL 

SKYLINE  MOTEL  &  APART- 
MENTS. 

SURFS  INN 


TARPON  MOTEL 


WAVES     MOTEL     ft     APART- 
MENTS. 
WHITE  SANDS  MOTEL 


WrrS  END  MOTEL 


FRIENDSHIP  INN  

FRIENDSHIP  INN  

MADISON  INN  MOTEL 

EL  RANCHO  MOTEL 

SHERATON  ORLANDO  NORTH 
THE      RITZ-CARLTON      PALM 

BEACH. 

ANCHOR  LITE  HOTEL 

BLUEWATERS  MOTEL  „ 

COCONUT  GROVE  MOTEL 

CORAL      LAGOON      RESORT 

MOTEL 
HOWARD  JOHNSON  RESORT  . 

JO  JOS  MOTEL  

KINGSAIL  RESORT  MOTEL  

KINGSAIL  RESORT  MOTEL  

MARATHON  INN 

PEACE  INN  

PELICAN  MOTEL 

RANCH  HOUSE  MOTEL  

ROYAL  HAWAIIAN  HOTEL  

SANDPIPER  MOTEL  

SEADELL  MOTEL 

SEAWARD  RESORT  MOTEL 

SIESTA  MOTEL  

VACA  KEY  MOTEL 

DAYS  INN   


MARRIOTT     MARCO     BEACH 

HOTEL. 
LAKESIDE  INN 


MARCO  BEACH  HILTON 


RADISSON  SUITE  RESORT 


COUNTRY  HAVEN  MOTEL  .... 

LAKRHORE  MOTEL  

SETON  VILLAS  MOTEL  

BEST  WESTERN  MARIANNA 

BUDGET  INN  

BUDGET  INN  „ 

COMFORT  INN  

ECONO  LODGE 

HOLIDAY  INN  OF  MARIANA  .. 

LEES  MOTEL 

SANDUSKY  MOTEL  

DOLORES  MOTEL  

QUALITY  INN  MARINELAND  . 
DETROIT  RESORT  MOTEL  ... 


KING  MOTEL  _.. 

LA  SIESTA  MOTEL 


MARY  ANN  MOTB.  .... 
GROVELAND  MOTEL 
GUSTAFSON  MOTEL  , 
COLONIAL  MOTEL 


POBox/RtNo. 


RT  1  BOX  419 


RT  1  BOX  528 


PO  BOX  979  . 
RT  7  BOX  29 


Stoeet  address 


14200  GULF  BLVD  .... 
13999  GULF  BLVD  .... 
14010  GULF  BLVD  ... 
13015  GULF  BLVD  ... 


13343  GULF  BLVD 
13701  GULF  BLVD 
13600  GULF  BLVD 


SR  53  ft  1 10  

RT.1.  BOX  3095  

W.  HWY.  90  ................. 

250  N.  ORLANDO  AVE  . 
600  LAKE  DESTINY  DR 
100  S.  OCEAN  BLVD  .... 


11699  OVERSEAS  HWV 

2222  OVERSEAS  HWY 

4900  OVERSEAS  HWY.  B61 
12399  OVERSEAS  HWY 


13351  OVERSEAS  HWY 


7076  OVERSEAS  HWY 

7050  OVERSEAS  HWY 

13201  OVERSEAS  HWY 

7931  OVERSEAS  HWY.  BOX  2 


7251  OVERSEAS  HWY  .. 
12020  OVERSEAS  HWY 
2443  OVERSEAS  HWY  .. 
5000  OVERSEAS  HWY  .. 

8700  HWY.  ONE 

7425  OVERSEAS  HWY  .. 

HWY.  ONE 

13201  OVERSEAS  HWY  , 


400  S.  COLLIER  BLVD 
155  1ST  AVE  


560  S.  COLLIER  BLVD 
600  S.  COLLIER  BLVD 


1100  SR  7 

1000  N.  STATE  RD.  7 

1311  N.  STATERD.  7 

MO  ft  SR  71  

4135  W.  LAFAYETTE  ST 
4135  W.  LAFAYETTE  ST 

SR  71  ft  MO  

41 13  W.LAFAYETTE  ST 
E.  HWY.  90  


4168  LAFAYETTE  ST  ... 

S.  HWY.  A1A  3M  

HWY.  A1A 

US.  41-4M  S.  HERN  C 


S  S  US  41-HERN  CO  U 
371  BROAD  ST  


212  S.  BROAD  ST 

S.  FL  50  ft  33  

11458  MAY  ST  

1310  S.  HARBOR  CITY  BLVD 


Ctty/Stats/Zlp 


MADEIRA  BEACH,   FL  33706- 
2204. 

MADEIRA  BEACH,   FL  3370»- 

2525. 
MADEIRA  BEACH.   FL  3370»- 

2213. 
MADEIRA  BEACH,   FL  33708- 

2638 
MADEIRA  BEACH.   FL  33708- 

2513. 
MADEIRA  BEACH,   FL  33706- 

2521. 
MADEIRA  BEACH.   FL  3370S- 

2520. 

MADISON,  FL  32340- 

MADISON.  FL  32340- 

MADISON.  FL  32340- 

MAITLAND.  a  32751-6506 

MAITLAND,  FL  32751-4145  

MANALAPAN.FL  33462-3311   .. 

MARATHON.  FL  3305(K»32  .... 
MARATHON,  FL  33050-2296  .... 

MARATHON.  FL  3305O-  

MARATHON.  FL  33050-3585  .._ 

MARATHON.  FL  33050-3550  .... 
MARATHON.  FL  33050-9765  .... 
MARATHON.  FL  33050-3143  .... 
MARATHON.  FL  33050-3140  .... 
MARATHON.  FL  33050-3507  .... 
MARATHON.  FL  33050-3120  .... 
MARATHON,  FL  33050-9763  .... 
MARATHON,  FL  33050-3134  .... 
MARATHON,  FL  33050-3525  .... 
MARATHON.  FL  33050-2246  .... 
MARATHON.  FL  33050-2694  .... 

MARATHON,  FL  330S0-  

MARATHON,  FL  33050-3130  .... 

MARATHON.  FL  33050-  

MARATHON       SHORES.       FL 

33050-3597. 
MAFKXt,  FL  33937-5397  


MARCO    ISLAND.    FL    33937- 

3613 
MARCO    ISLAND.    FL    33937- 

5503. 
MARCO    ISLAND,    FL    33937- 

5604. 

MARGATE.  FL  33063-2839 

MARGATE.  FL  33063-3640 

MARGATE.  FL  33063- 

MARIANNA.  FL  32446- 

MARIANNA,  FL  32446-2504 

MARIANNA.  FL  32446-2503 

MARIANNA.  FL  32446- 

MARIANNA.  FL  32446-2500 

MARIANNA.  FL  32446- 

MARIANNA.  FL  32446-6901  

MARIANNA,  FL  32446-2654 

MARINELAND,  FL  32064-  

MARINELAND,  FL  32066- 

MASARYKTOWN.     FL     34610- 

7453. 
MASARYKTOWN,  FL  34610-  .... 
MASARYKTOWN.     FL     34609- 

7310 
MASARYKTOWN,  FL  34609-  .... 

MASCOTTE.  FL  32753-8999 

MATLACHA.  FL  33909- 

MELBOURNE.  FL  32901-3248  .. 


904-973-2504 
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Property  nam* 


COMFORT  INN  

COURTYARD    BY    MARRIOTT/ 

MELBOURNE. 

DAYS  INN  

ECONO  LODGE  MOTEL  

ECONO        TRAVEL        MOTEL 

HOTEL. 

FLAMINGO  MOTEL  

HOLIDAY  INN  WEST 

INDIANOLA  MOTEL  EFF 

LYNN  HAVEN  MOTEL  

MELBOURNE  HARBOR  MOTEL 
MELBOURNE    HILTON    AT    Rl- 

ALTO. 
MELBOURNE  RIVERVIEW  INN  . 
RAMAOA        RIVER        FRONT 

MELBOjJRN. 

RK)  VISTA  MOTEL  

RIVER  OAKS  MOTEL  EFF 

RIVERSIDE  INN _ 

ROYALTY  INN 

TOPPER  MOTEL  

WATERWAY  MOTEL 

FLORIDANA  BEACH  MOTEL 


POBox/RtNo. 


X)LLY  ROGER  MOTEL 


MELBOURNE  BEACH  MOTEL 


SAMPERTON-S  INN 
SANDGATE  MOTEL 


SANDY  BROOKE  MOTEL 
SANDY  SHOES  MOTEL  ... 


SEA  VIEW  RESORT  MOTEL 
SEBASTIAN  BEACH  INN  


SURF  CASTER  MOTEL 


ALADDIN  MOTEL 


HOLIDAY  INN  MERRITT  IS- 
LAND. 

BLUE  WATER  INN  &  IMARINA  ... 

BUENA  VISTA  MOTEL  & 
APARTMENTS. 

DRIFTWOOD  MOTEL  

EL  GOVERNOR  MOTEL  

GULFVIEW  MOTEL  

MEXICO  BEACH  MOTEL  

PELICAN  POINTE  MOTEL  

SANDMAN  MOTEL  AND 
APARTMENTS. 

SURF  SIDE  MOTEL 

27  AVENUE  MOTEL  

7  SEAS  MOTEL  

77  MOTEL  

AJRLINER  MOTEL  

AIRPORT  LAKES  HOLIDAY  INN 

AIRPORT  REGENCY  HOTEL  .... 

BARLINGTON  HOTEL  

BAY  POINT  MOTEL „ 

BAYSIDE  MOTOR  INN  

BEST  VALUE  INN 

BUDGET  INN  

BURKES  MOTEL  

CARLS  PADRE  MOTEL 

CHERRY  LANE  MOTEL 


PO  BOX  1344 


StTMladdrMa 


8296  N.  WICKHAM  RD 
2101  W.  NEW  HAVEN 


4455  W.  NEW  HAVEN  AVE  ., 
420  S.  HARBOR  CITY  BLVD 
10911  W.  NEW  HAVEN  AVE 


1809  S.  HARBOR  CITY  BLVD 
4600  W.  NEW  HAVEN  AVE  .... 
3915  N.  HARBOR  CITY  BLVD 

4018  HARBOR  CITY  BLVD 

1207  E.  NEW  HAVEN  AVE  

200  RIALTO  BLVD  


440  S.  HARBOR  CITY  BLVD 
964  S.  HARBOR  CITY  BLVD 


1046  S.  HARBOR  CITY  BLVD  .. 
1437  S.  HARBOR  CITY  BLVD  .. 
1423  S.  HARBOR  CITY  BLVD  .. 
1515  S.  HARBOR  CITY  BLVD  .. 

58  HARBOR  CITY  BLVD 

6191  N.  HARBOUR  CITY  BLVD 
6580  S.  HWY.  A1A  


5685  S.  HWY.  A1A 
3120  S.  HWY.  A1A 
3135  S.  HWY.  A1A 
4835  S.  HWY.  A1A 


8795  HWY.  A1A 


3455  S.  HWY.  A1A 
4215  S.  HWY.  A1A 
7035  S.  HWY.  A1A 
5935  S.  HWY.  A1A 


430  W.  MERRITT  ISLAND  CS  ... 
260  E.  MERRITT  ISLAND  CSWY 


102  MIRAMAR  DR 
HWY.  96 


HWY.  98 

HWY.  98 

US  98  AND  15TH  ST 

HWY.  98 , 

HWY.  98 

HWY.  98 


S.  38TH  ST  

8929  NW  27TH  AVE 

5940  BISCAYNE  BLVD  .... 

3021  SW  8TH  ST  

4155NW24THST  

1101  NW57THAVE 

1000  NW  42ND  AVE  

1350  NW  2ND  ST  

3530  N.  BISCAYNE  BLVD 

5125  BISCAYNE  BLVD  

5255  N.  BISCAYNE  BLVD 

5215  BISCAYNE  BLVD  

4445SW8THST  

5950  BISCAYNE  BLVD  

2451  NW  79TH  ST  


CIty/Stata/ZIp 


MELBOURNE.  FL  32904- 
MELBOURNE,  FL  32904- 


MELBOURNE,  FL  32904-3399 
MELBOURNE.  FL  32901-1326 
MELBOURNE.  FL  32901- 


MELBOURNE. 
MELBOURNE. 
MELBOURNE, 
MELBOURNE. 
MELBOURNE. 
MELBOURNE, 


FL  32901-4743 
FL  32904-3398 
FL  32935-6757 
FL  32935-4838 
FL  32901-7382 
FL  32901- 


MELBOURNE.  FL  32901-1397  .. 
MELBOURNE.  FL  32901-1995  .. 

MELBOURNE,  FL  32901-1911  .. 
MELBOURNE.  FL  32901-3235  .. 
MELBOURNE.  FL  32901-3293  .. 
MELBOURNE,  FL  32901^*695  .. 
MELBOURNE.  FL  32935-6760  .. 
MELBOURNE.  FL  32940-7433  .. 
MELBOURNE       BEACH.       FL 

32905-2218. 
MELBOURNE       BEACH,       FL 

32905-2014. 
MELBOURNE       BEACH,       FL 

32905-1627. 
MELBOURNE       BEACH,       FL 

32951-. 
MELBOURNE       BEACH.       FL 

32905-1916. 
MELBOURNE        BEACH,       FL 

32951-. 
MELBOURNE       BEACH.       FL 

32905-1832. 
MELBOURNE       BEACH.       FL 

32905-1904. 
MELBOURNE       BEACH,       FL 

3295 1-. 
MELBOURNE       BEACH,       FL 

32905-21 10. 
MERRITT  ISLAND,   FL  32952- 

4810. 
MERRITT    ISLAND,    FL   32952- 

3697. 

MEXICO  BEACH,  FL  32410- 

MEXICO  BEACH,  FL  32410- 


Tataphona 


MEXICO  BEACH.  FL  32410-  .... 
MEXICO  BEACH.  FL  32410-  .... 
MEXICO  BEACH,  FL  32410-  .... 
MEXICO  BEACH,  FL  32410-  .... 
MEXICO  BEACH.  FL  32410-  ..., 
MEXICO  BEACH.  FL  32410-  .... 


MEXICO  BEACH,  FL  32410-  ... 

MIAMI.  FL  33147-3557  

MIAMI,  FL  33137-2296  

MIAMI,  FL  33135-4531   

MIAMI.  FL  33142-6717  

MIAMI,  FL  33126-2009  

MIAMI.  FL  33126-3697  

MIAMI,  FL  33125-5699  

MIAMI,  FL  33137-3895  

MIAMI,  FL  33137-3219  

MIAMI,  FL  33137-3231  

MIAMI,  FL  33137-3221  

MIAMI,  FL  33134-2562  

MIAMI,  FL  33137-2297  

MIAMI,  FL  33147-4929  I 


407-724-6400 
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Property  nam* 


COLLEGE  INN-DOWNTOWN 

CONGRESS  HOTEL 

COURTYARD  BY  MARRIOTT 
HOTEL. 

CROSSWAY  AIRPORT  INN  

DAVIS  MOTEL 

DAYS  INN  CENTRAL  

Oays  inn  hotel 

DAYS  INN  MIAMI  CIVIC  CEN- 
TER 

DELUXE  INN 

DORAL  HOTEL  ft  COUNTRY 
CLUB. 

DOUBLETREE  HOTEL 

EL  NIDO  MOTEL  

ELDEN  MOTEL 

ERNESTO  MOTEL  .„ „... 

EVERGLADE  MOTEL 

EVERGLADES  HOTEL 

EXECUTIVE  AIRPORT  HOTEL  .. 

EXECUTIVE  INN 

FAIRFIELD  INN  BY  MARRIOT  ... 

FAIRFIELD  INN  BY  MARRIOTT 
MIAMI  WEST. 

G  G  MOTEL  ».„_ 

GOLDDUST  MOTEL 

GRAND  BAY  HOTEL 

GRAND  BAY  HOTEL 

HAMPTON  INN  

HOLIDAY  INN  AIRPORT  LAKES 

HOUDAY  INN  CALDER/JOE 
ROBBIE  STADIUM. 

HOUDAY  INN  CIVIC  CENTER 
MOTEL 

HOUDAY  INN  CROWNE  PLAZA 

HOLIDAY  INN  GOLDEN 
GLADE& 

HOUDAY  MOTOR  COURT 

HOLLIDAY  INN 

HOTEL  AMERICA  ....................... 

HOTEL  ARENA 

HOTEL  GRAND  PRIX 

HOTEL  OUAUTY  AIRPORT 

HOWARD  X)HNSON  

HOWARD  JOHNSON  CONVEN- 
TION CENTER. 

HOWARD  JOHNSON  CONVEN- 
TION CENTER. 

HOWARD  JOHNSON  HOTEL  .... 

HOWARD  JOHNSON  MOTOR 
LODGE. 

HOWARD  JOHNSON  MOTOR 
LODGE. 

HOWARD  JOHNSON  MOTOR 
LODGE. 

HOWARD  JOHNSON  MOTOR 
LODGE. 

HURRICANE  MOTEL 

HYATT  REGENCY  MIAMI  

HYATT  REGENCY  MIAMI 
HOTEL. 

IMPERIAL  MOTEL  

INTERCONTINENTAL  HOTEL 
MIAMI 

JAMAICA  MOTEL  

JOCKEY  CLUB-HOTEL  ROOM  .. 

JULIA  MOTEL 

KING  MOTEL 

LA  CAMPINA  MOTEL 

LA  RERA  HOTEL 

LA  QUINTA  MOTOR  INN  26«7 

LAUREL  INN  


POBox/RtNo. 


StrBM  address 


226  NE  1ST  AVE  ...„ 

126  NE  6TH  ST  

3929  NW  79TH  AVE 


1850  NW  42ND  AVE  

6500  BISCAYNE  BLVD  . 

660  NW  81  ST  ST  

3401  NW  LEJEUNE  RD 
1050NW14THST  


28475  S.  DIXIE  HWY 
4400  NW  8rTH  AVE  ., 


2648  S.  BAYSHORE  DR 

3141  SW8THST  

115SW8THST  

4001  W.  FLAGLER  ST  ... 

6495SW8THST  

244  BISCAYNE  BLVD  .... 

6700NW13THST  „ 

7422  BISCAYNE  BLVD  „ 

3959  NW  79TH  AVE 

3959  NW  79TH  AVE 


5121  W.  FLAGLER  ST  ... 
7700  BISCAYNE  BLVD  .. 
2669  S.  BAYSHORE  DR 
2669  S.  BAYSHORE  DR 
2500  BRICKELL  AVE  ..... 

1101  NW57AVE  

21485  NW  27TH  AVE  _... 


1170NW11THST 


950  NW  LEJEUNE  RD 
148  NW  167THST  


City/State/Zip 


7290  SW  8TH  ST  

10775  SW  200TH  ST  

273  NE  2ND  ST „ 

532  NW  MIAMI  AVE  

1717  N.  BAYSHORE  DR  „., 

2373  NW  LEJEUNE  RD  

1960  NW  LE  JEUNE  RO  .... 
200  SE  2ND  AVE  


200  SE  2ND  AVE 


1100  BISCAYNE  BLVD 
7330  NW  36TH  ST  ....... 


10201  S.  DIXIE  HWY 
16500  NW  2ND  AVE  . 
200  SE  2ND  AVE  


4911  W.FLAGLER  ST 

400  SE  2  AVE 

400  SE  2ND  AVE 

5180  W.  FLAGLER  ST 
100  CHOPIN  PLAZA  ... 


4601  SW  8TH  ST  

11111  BISCAYNE  BLVD 
3030  W.  FLAGLER  ST  .„ 
7150  BISCAYNE  BLVD  . 

4431  SW  8TH  ST  

1865  W.  FLAGLER  ST  ... 

7401  NW  aerm  st 

5445  BISCAYNE  BLVD  .. 


MIAMI,  FL  33132-2100 
MIAMI.  FL  33132-1921 
MIAMI.  FL  33166-6517 

MIAMI,  FL  33126-1489 
MIAMI.  FL  33138-6230 

MIAMI.  FL  33150-  

MIAMI.  FL  33142-5628 
MIAMI.  FL  33136-2138 


MIAMI,  FL  33033-  

MIAMI.  FL  33148-0001 


MIAMI, 
MIAMI. 
MIAMI. 
MIAMI. 
MIAMI. 
MIAMI. 
MIAMI, 
MIAMI. 
MIAMI. 

MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 


FL  33133-5486 
FL  33135-4533 
FL  33130-3509 
FL  33134-1609 
FL  33144-4843 
FL  33132-2278 
FL  33126-2036 
FL  33138-5122 

FL  33166- 

FL  33166-  


FL  33134-1220 
FL  33138-6168 

FL  33133-  

FL  33133-5497 
FL  33129-2463 

FL  33126-  

FL  33056-  


MIAMI,  FL  33136-2296 

MIAMI,  FL  33126-3695 
MIAMI,  FL  33169-6080 

MIAMI,  FL  33144-4654 
MIAMI.  FL  33189-1238 
MIAMI,  FL  33132-2212 
MIAMI,  FL  33136-4110 

MIAMI.  FL  33132-  

MIAMI,  FL  33142-6789 
MIAMI,  FL  33126-1488 
MIAMI.  FL  33131-  


Telephone 


305-699-6200 


305-8S8-S600 


305-266-0000 

305-621-5601 


MIAMI,  FL  331 31- 


MIAMI,FL  33132-1799 
MIAMI.  FL  33166-6776 

MIAMI.  FL  33156-3147 

MIAMI,  FL  33169-6089 

MIAMI,  FL  33131-2124 

MIAMI,  FL  33134-1236 

MIAMI,  FL  33131-  

MIAMI.  FL  33131-2197 


MIAMI.  FL  33134-1251  -... 

MIAMI,  FL  33131-2305  


MIAMI. 
MIAMI. 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI. 
MIAMI, 


FL  33134-2544 
FL  33181-3494 
FL  33135-1299 
FL  33138-5702 
FL  33134-2562 
FL  33135-1938 
FL  33166-6706 
FL  33137-3225 


305-374-3000 
305-374-3000 


306-368-1234 
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Property  name 


LE  JEUNE  MOTEL „ 

LEAMINGTON  HOTEL 

LEEWARD  MOTEL  

MALIBU  HOTEL 

MARINA  PARK  HOTEL 

MARRIOTT  PLAZA  VENETIA 
HOTEL 

METRO  HOTEL 

MIAMI  AIRPORT  HILTON 

MIAMI  AJRPORT  INN 

MIAMI  AIRPORT  MARRIOTT  

MIAMI  AMBASSADOR  MOTEL  .. 

MIAMI  EXECUTIVE  MOTEL  

MIAMI  INTERNATIONAL  AIR- 
PORT HOTEL 

MIAMI  LAKES  INN  MOTEL  

MIAMI  MARRIOTT  DAOELAND  . 

MIAMI  MARRIOTT  MTR  HOTEL 

MIAMI  PRINCESS  HOTEL  

MIAMI  RIVER  INN 

MIAMI  SHORES  MOTEL  

MOON  HOTEL  

MORRIS  HOTEL  R  H  

MR  KELLrS  MOTEL 

NEW  DEAL  MOTEL 

OCCIDENTAL  HTLS  RIVER 
PARC 

OMNI  INTERNATK)NAL  HOTEL 
Ml. 

ORANGE  GROVE  MOTEL  

PALM  MOTEL  

PALM  PLAZA  MOTEL 

PARACLETE  MOTEL 

PARKSIDE  INN 

PLAZA  VENETIA  HOTEL  

PORTAL  POINTE  HOTEL  

PRINCESS  MOTEL 

QUALITY  INN  SOUTH  

OUALITY  INN  SOUTH 

RADISSON  MART  PLAZA 
HOTEL. 

RAINBOW  MOTEL 

RAMA  INN 

RAMADA  INN 

RAMADA  INN  WEST  

RAMONA  MOTEL  

RAYS  MOTEL  ., 

RESIDENCE  INN  MIAMI  AIR- 
PORT. 

ROYAL  MOTEL 

ROYALTON  HOTEL 

SAN  JUAN  MOTEL 

SANBORN  MOTEL  

SATURN  MOTEL 

SEMINOLE  HOTEL 

SHALIMAR  MOTEL „. 

SHERATON  BRICKELL  POINT 
MIA. 

SHERATON  RIVERHOUSE 

SILVER  SANDS  OCEANFRONT 
MOTEL 

SINBAD  MOTEL 

SOUTH  PACIFIC  MOTEL 

STARDUST  MOTEL 

STARLITE  MOTEL 

SUN  AIRE  MOTEL 

SUN  N  SURF  MOTEL 

SUNNYSIDE  MOTEL 

SYLVANIA  HOTEL 

TAMIAMI  INN  

THE  DUPONT  PLAZA  HOTEL  ..'. 
THE  EMPEROR  MOTEL  


POBox/RtNo. 


StTMtaddren 


4315SW8THST  

307  NE  1ST  ST  

11790  BISCAYNE  BLVD 

2838  SW  37TH  CT  

340  BISCAYNE  BLVD  .... 
1633  N.  BAYSHORE  DR 


7126  BISCAYNE  BLVD  

5101  BLUE  LAGOON  DR  ... 
1550  NW  LE  JEUNE  RD  .... 
1201  NW  LEJEUNE  RD  .„.. 

8290  SW  8TH  ST  

4350  SW  8TH  ST  

MIAMI    INTERNATIONAL 
PORT 

7450  Nvif  154TH  ST  

9090  S.  DADELAND  BLVD 

1201  NW  42ND  AVE  

4251  NW11THST  

118  SW  SOUTH  RIVER  DR 
10450  BISCAYNE  BLVD  .... 

438  NW  4TH  AVE 

161  NE  23RD  ST  ....„-. , 

21440  BISCAYNE  BLVD  ..... 

5061  BISCAYNE  BLVD  ....... 

100  SE  4TH  ST  


AIR- 


1601  BISCAYNE  BLVD 


7160SW8THST  ..„ 

8425  BISCAYNE  BLVD 

7331  N.  MIAMI  AVE  

7350  BISCAYNE  BLVD 

1511  NE  116THST  

555  NE  15TH  ST  

8840  NE  2ND  AVE  

4985  W.  FLAGLER  ST  . 
14501  S.  DIXIE  HWY  ... 
14501  S.  DIXIE  HWY  ... 
711  NW72NDAVE  


835  SW  24TH  AVE 

16805  NW  12TH  AVE  .. 
7600  N.  KENDAU  DR 

7250NW11THST  

3301  W.  FLAGLER  ST 

6241  SW  8TH  ST  

1212  NW  82ND  AVE  ... 


7411  BISCAYNE  BLVD  .... 

131  SE  1ST  ST 

2390  SW  8TH  ST  

106SW8THST  

6991  N.  BISCAYNE  BLVD 

35  SE  8TH  ST  

6200  BISCAYNE  BLVD  

485  BRICKELL  AVE  


3800NW21STST 
301  OCEAN  DR 


6150  BISCAYNE  BLVD  

6300  BISCAYNE  BLVD  

6730  BISCAYNE  BLVD  

135  SW  8TH  ST  

4871  W.  FLAGLER  ST  

11102  BISCAYNE  BLVD  

6024  SW  8TH  ST  

226  SW  5TH  AVE 

4381  SW  8TH  ST  

300  BISCAYNE  BLVD.  WAY  .... 
6581  SW  8TH  ST  I 


Clty/Stata/Zlp 


MIAMI,  FL  33134-2654 
MIAMI,  FL  33132-2505 
MIAMI,  FL  33181-3110 
MIAMI,  FL  33134-7342 
MIAMI,  FL  33132-2224 
MIAMI,  FL  33132-1215 

MIAMI,  FL  3313fr-6702 
MIAMI.  FL  33126-8888 
MIAMI.  FL  33126-1414 

MIAMI,  FL  33126-  

MIAMI,  FL  33144-4810 
MIAMI,  FL  33134-2620 
MIAMI.  FL  3315»-  


Telephone 


305-648-6000 


MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI. 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 


FL  33157-2423 
FL  33156-7820 
FL  33126-2656 

FL  33126-  

FL  33130-  

FL  33138-  

FL  33128-1613 
FL  33137-4826 
FL  33180-1244 
FL  33137-3230 
FL  33131-2110 


MIAMI,  FL  33132-1240 


MIAMI, 

MIAMI, 
MIAMI. 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI. 
MIAMI. 
MIAMI. 
MIAMI. 
MIAMI, 

MIAMI, 
MIAMI. 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 

MIAMI, 
MIAMI. 
MIAMI. 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI. 


FL  33144-4660 
FL  33138-3622 
FL  33150-3507 
FL  33138-5151 
FL  33161-6807 
FL  33132-1428 
FL  33138-3011 
FL  33134-1236 
FL  33176-7888 

FL  33176-  

FL  33126-3085 

FL  33135-4836  , 
FL  33168-5784  , 
FL  3315^7689  . 
FL  33126-1881  . 
FL  33135-1136  , 
FL  33144-4809  . 
FL  3312^  


305-251-2020 


FL  33136-5121 
FL  33131-1421 
FL  3313&-4816 
FL  33130-3510 
FL  33138-5733 
FL  33131-2700 
FL  33136-6224 
FL  33131-2401 


MIAMI.  FL  33142-6781 
MIAMI,  FL  33148-1608 


MIAMI. 
MIAMI. 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI, 
MIAMI. 
MIAMI, 
MIAMI. 
MIAMI, 


FL  33137-2227 
FL  33138-6226 
FL  33138-6288 
FL  33130-3508 
FL  33134-1480 
FL  33181-0405 
FL  33144-5046 
FL  33130-1308 

FL  33134-  

FL  33131-2200 
FL  33144-4815 


Federal  Register  /  Vol  58.  No.  227  /  Monday,  November  29.  1993  /  Notices  62803 


HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16.  1993— Continued 


Propeftyname 


THE  RAMADA  RENAISSANCE  „ 

TOPS  MOTEL  „ 

TRADE  WINDS  MOTEL 

TRAVELERS  INN 

TRIO  MOTEL  „ 

TROPIC  GARDEN  MOTEL 

TURF  MOTEL  

VAGABOND  MOTEL 

VENUS  MOTEL 

WELLESLEY  INN 

WELLESLEY  INN 

WELLESLEY  INN  KENDALL  

WESTHAVEN  MOTEL  &  TRAV- 
EL COURT. 

WILLARD  GARDEN  HOTEL 

WYNWOOO  HOTEL  „ „... 

YAHWEH  ECONOMY  INN 

42ND  STREET  MOTEL  

501     MIAMI    BEACH    RESORT 
HOTEL 

ADRIAN  HOTEL 

ALDEN  HOTEL  

ANCHOR  HOTEL „. 

ANGLERS  HOTEL  

AVALON  HOTEL 

BARBIZON  HOTEL 

BARCLAY  PLAZA  HOTEL 

BAY  HARBOR  INN  

BEACH  HAVEN  HOTEL  „., 

BEACH  PARADISE  HOTEL 

BEACH  PLAZA  HOTEL  

BEACHARBOUR  MOTEL 

SOUTH 

BEACHCOMBER  HOTEL  

BEACON  HOTEL  

BEL  AIRE  HOTEL  ^ 

BELLAMAR  HOTEL  

BENTLEY  HOTEL  

BERKELEY  SHORE  HOTEL  ..... 

BETSY  ROSS  HOTEL  

BLUE  MIST  RESORT  MOTEL  ... 
BLUE  SEAS  RESORT  MOTEL  „ 

BOULEVARD  HOTEL  

BREAKWATER  HOTEL  

CADET  HOTEL 

CARAVAN  MOTEL 

CARDOZO  HOTEL 

CARIBBEAN  HOTEL 

CARLTON  HOTEL „. 

CARLYLE  HOTEL 

CASTLE      HOTEL      &      RES 
TAURANT. 

CAT  DORSET  HOTEL  „.. 

CATAUNA  DORSET  HOTEL 

CAVALIER  HOTEL _., 

CENTURY  HOTEL 

CENTURY  HOTEL  

CHESTERRELD  HOTEL 

CHURCHILL  HOTEL  &  APART- 
MENTS INC. 

CLAREMONT  HOTEL 

CLAY  HOTEL  

CLEVELANDER  HOTEL  

CLIFTON  HOTEL  

CLINTON  HOTEL 

COLONIAL  HOTEL  

COLONIAL  INN  MOTEL 

COLONY  HOTEL 

COMPOSTELA  MOTEL 

COPLEY  PLAZA  HOTEL  

CORAL  SANDS  HOTEL  

CORONAOO  MOTEL 


POBox/RtNo. 


StTMtaddreM 


3941  NW  22ND  ST 

3151  SW8THST  

4525  SW  8TH  ST  

5501  BISCAYNE  BLVD 

3622  SW  8TH  ST  „. 

6925  SW  8TH  ST  

7000  NW  27TH  AVE 

7301  BISCAYNE  BLVD 

6891  SW  8TH  ST  

7925  NW  154TH  ST  ..... 

8436  NW  36TH  ST  

11750  MILLS  DR  

6020SW8THST  _. 


124  NE  14TH  ST  

2706  NE  2ND  AVE 

6320  BISCAYNE  BLVD 
4210  COLLINS  AVE  ..... 
3925  COLLINS  AVE  .... 


1060  OCEAN  DR 

2925  INDIAN  CREEK  DR 

1587  WASHINGTON  AVE  .... 

634  WASHINGTON  AVE 

700  OCEAN  OR 

530  OCEAN  DR 

1940  PARK  AVE „. 

9601  E.  BAY  HARBOUR  DR 

819  5TH  ST  „ 

600  OCEAN  DR  

1401  COLUNS  AVE  

18901  COLUNS  AVE  „... 


1340  COaiNS  AVE  . 

720  OCEAN  DR  

6515  COaiNS  AVE  . 

220  31  ST  ST 

510  OCEAN  DR 

1610  COLLINS  AVE  ., 

1440  OCEAN  DR , 

19111  COaiNSAVE 
17315  COaiNS  AVE 

740  OCEAN  DR 

940  OCEAN  DR 

1701  JAMES  AVE 

19101  COLLINS  AVE 

1300  OCEAN  DR  

3737  COaiNS  AVE  .. 
1433  COLLINS  AVE  .. 

1250  OCEAN  DR  

5445  COLLINS  AVE  .. 


1720  COaiNS  AVE  

1732  COLLINS  AVE  

1320  OCEAN  DR 

140  OCEAN  DR „ 

150  OCEAN  DR  

855  COLLINS  AVE  

3801  INDIAN  CREEK  DR 


1700  COLLINS  AVE  

406  ESPANOLA  WAY  .... 

1020  OCEAN  DR 

1343  COLLINS  AVE  

825  WASHINGTON  AVE 

719  1ST  ST 

18101  COLLINS  AVE  

736  OCEAN  DR  „... 

9040  COaiNS  AVE  

3900  COaiNS  AVE  ...... 

7800  ABBOTT  AVE  

9501  COLUNS  AVE  


City/Stata/Zlp 


MIAMI,  FL  33142-6752 
MIAMI.  FL  33135-4533 
MIAMI,  FL  33134-2S42 
MIAMI,  FL  33137-2633 
MIAMI,  FL3313&-41 12 
MIAMI,  FL  33144-4743 
MIAMI,  FL  33147-6820 
MIAMI,  FL  33138-6186 
MIAMI,  FL  33144-4742 

MIAMI.  FL  33016-  

MIAMI.  FL  33166-  „. 

MIAMI.  FL  33183-4800 
MIAMI,  FL  33144-5003 


MIAMI.  FL  33132-1313  

MIAMI,  FL  33137-4417  

MIAMI,  FL  33136-6226  

MIAMI  BEACH,  FL  33140-3222 
MIAMI  BEACH.  FL  33140-3749 

MIAMI  BEACH,  FL  33139-5014  , 
MIAMI  BEACH,  FL  33140-4187 
MIAMI  BEACH.  FL  33139-7802  , 
MIAMI  BEACH,  FL  33139-6208  . 
MIAMI  BEACH,  FL  33139-6290  . 
MIAMI  BEACH.  FL  33139-6694  . 
MIAMI  BEACH,  FL  33139-1969  . 

MIAMI  BEACH,  FL  33154- 

MIAMI  BEACH.  FL  33139-6588  . 
MIAMI  BEACH,  FL  33139-6286  . 
MIAMI  BEACH.  FL  33139-4195  . 
MIAMI  BEACH,  FL  33160-2398  . 

MIAMI  BEACH,  FL  33139-4289  . 
MIAMI  BEACH,  FL  3313»-6200  . 
MIAMI  BEACH.  FL  33141-4693  . 
MIAMI  BEACH.  FL  33140-4103  . 
MIAMI  BEACH.  FL  33139-6673  . 
MIAMI  BEACH.  FL  33139-3178  . 
MIAMI  BEACH.  FL  33139-4186  . 
MIAMI  BEACH,  FL  33160-9936  . 
MIAMI  BEACH,  FL  33160-3498  . 
MIAMI  BEACH,  FL  33139-6293  . 
MIAMI  BEACH,  FL  33139-6091  . 
MIAMI  BEACH,  FL  33139-7508  . 
MIAMI  BEACH,  FL  33160-2396  . 
MIAMI  BEACH,  FL  33139-4282  . 
MIAMI  BEACH.  FL  33140-4067  . 
MIAMI  BEACH.  FL  33139-4193  , 
MIAMI  BEACH.  FL  33139-4684  . 
MIAMI  BEACH,  FL  33141- 


MIAMI  BEACH.  FL  33139-2000 
MIAMI  BEACH.  FL  33139-2080 
MIAMI  BEACH.  FL  33139-4283 
MIAMI  BEACH,  FL  33139-7213 

MIAMI  BEACH,  FL  33139- 

MIAMI  BEACH,  FL  33139-5887 
MIAMI  BEACH,  FL  33140-3795 

MIAMI  BEACH,  FL  33139-2096  , 
MIAMI  BEACH,  FL  3313^-8123  , 
MIAMI  BEACH,  FL  33139-50«3  , 
MIAMI  BEACH,  FL  33139-4286  , 
MIAMI  BEACH,  FL  33139-5898  . 
MIAMI  BEACH,  FL  33139-6702  . 
MIAMI  BEACH,  FL  33160-2700  . 
MIAMI  BEACH,  FL  33139-6292  . 
MIAMI  BEACH,  FL  33154-3298  . 
MIAMI  BEACH.  FL  33140-3798  . 
MIAMI  BEACH,  FL  33141-2099  . 
MIAMI  BEACH,  FL  33154-^686  . 


Tai«phon« 
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Propedy  nam* 


CREST  HOTEL  

CROWN  HOTEL  

DAYS  INN  ..„ „ 

DAYS  INN  BROADMOOR  _. 

DEAUVILLE  HOTEL 

DJ  LIDO  HOTEL  

DORAL  BEACH  HOTEL „ 

DORCHESTER  HOTEL  

DRIFTWOOD  MOTEL 

DUCHES  MOTEL 

EASTERN  SL'N  SHOPPE3  INN 

TH. 
EDEN  ROC  HOTEL  &  MARtNA  . 

EDISON  HOTEL  ..._ 

ESPLANADE  HOTEL  ...._ 

ESSEX  HOUSE  HOTEL  

FAIRFAX       APARTMENTS       ft 
HOTEL 

FAIRMONT  HOTEL 

FLAMINGO  HOTEL 

FLOREL  HOTEL  

FOUNTAINEBLEAU         HILTON 
HOTEL. 

FOUNTAINHEAD  MOTEL 

FRANKLIN  HOTEL 

GOLDEN  EAGLE  HOTEL 

GOLDEN  SANDS  HOTEL 

GOVERNOR  HOTEL  „ 

GRAND  PLAZA  HOTEL 

GREENBRIAR        HOTEL        ft 
APARTMENTS. 

GREENVIEW  HOTEL  

GREYSTONE  HOTEL 

HADOON  HALL  HOTEL  . 

HARDING  HOTEL _ 

HARRISON  HOTEL  

HEATHWOOO  RESORT  MOTEL 

HENflOSA  HOTEL 

HENRY  HOTEL  

HILYARD  MANOR  MOTEL 

HOLIDAY  INN  704  

HOTEL  100  ..^ 

HOTEL  BRAZIL 

HOTEL  NORMAN  

HOTEL  OCEAN  GRANDE  

HOWARD  JOHNSON  

HOWARD  X>HNSON  HOTEL  .... 

IMPERIAL  HOTEL _.. 

INN  AT  THE  SURFCOMBEH  ^.. 
INTERNATIONAL  INN  MOTEL  ... 
JAMES         HOTEL         ffVCOR- 
PORATEO. 

KENMORE  HOTEL  , 

KENT  HOTEL 

LA  FLORA  HOTEL _ 

LAFAYETTE  HOTEL 

LESl  IE  HOTEL  

UOO  SPA  HOTEL 

LINCOLN  CENTER  HOTEL 

LOMBARDY  HOTEL  „..._ 

LOMBARDY  INN 

LORD  BALFOUR  HOTEL  

LUCERNE  HOTEL  _ 

MAJESTIC  HOTEL „ .._ 

MANOALAY  MOTEL  

MANTEa  PLAZA  HOTEL  ..„ 

MARCO  POLO  HOTEL  .. 

MARSEILLES  HOTEL 

MATANZAS  HOTEL 

MAXtNE  HOTEL 

MAYFAIR  HOTEL  

MERJOiAN  HOTEL 


POBox/RtNo. 


StTMt  address 


1870  JAMES  AVE 

4041  COLUNS  AVE  . 

4299  COLLINS  AVE  

7460  OCEAN  TERRACE 
6701  COLLINS  AVE  ...... 

155  LINCOLN  RD 

4833  COLLINS  AVE 

1850  COLUNS  AVE 

17121  COLLINS  AVE 

8420  HARCHNQ  AVE 

900  OCEAN  OR 

4525  COLLINS  AVE  

960  OCEAN  DR 

100  21ST  ST 

1001  COLUNS  AVE  

1776  COLLINS  AVE  .- 


1000  COLLINS  AVE 
5875  COLLINS  AVE 
926  COLLINS  AVE  .. 
4441  COLLINS  AVE 


16001  COLLINS  AVE  ..„.. 

860  COLLINS  AVE  

8601  HARDING  AVE  . 

8901  COLLINS  AVE  

435  21ST  ST  .. 

3025  INDIAN  CREEK  DR 

3101  INDIAN  CREEK  DR 


1671  WASHINGTON  AVE  .._.. 

1920  COLUNS  AVE  

1500  COLLINS  AVE 

210  63RD  ST  

411  WASHINGTON  AVE 

18671  COLUNS  AVE 

1435  COLLINS  AVE  >. 

536  WASHINGTON  AVE 

9633  COLLINS  AVE  

2201  COLLINS  AVE  

100  LINCOLN  RO  „ _ 

6625  COLLINS  AVE  ..„ _. 

6770  COaiNS  AVE  

100  37TH  ST  ._. 

6261  COLLINS  AVE  

4000  ALTON  RO 

650  OCEAN  DR 

1725  COLLINS  AVE  _. 

2301  NORMANDY  DR  .„ _. 

1680  JAMES  AVE „., 


1050  WASHINGTON  AVE 

1131  COLUNS  AVE  

1238  COLLINS  AVE  

944  COLLINS  AVE  

1244  OCEAN  DR 

40  ISLAND  AVE .„ 

1637  EUCLID  AVE  

6305  COaiNS  AVE  „.. 

6300  COLLINS  AVE  

360  OCEAN  DR  

4101  COLLINS  AVE  

660  OCEAN  DR  

16275  COLLINS  AVE  

255  24TH  ST  

19201  COLLINS  AVE  

1741  COLLINS  AVE  

506  ESPANOLA  WAY  

1756  COLLINS  AVE  

1960  PARK  AVE 

530  MERfOIAN  AVE 


Oty/Stata/Zlp 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


BEACH. 
BEACH, 
BEACH. 
BEACH, 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 


FL  33139-3183 
FL  33140-3799 
FL  33140-3290 
FL  33141-2797 
FL  33141-3285  , 
FL  33139-2008  , 
FL  33140-2799  . 
FL  33139-7499  . 
FL  33160-3892  . 
FL  33141-1258  . 
FL  33139-  


Trtophon* 


MIAMI  BEACH.  FL  33140-3286 
MIAMI  BEACH.  FL  33138-6092 
MIAMI  BEACH,  FL  3313^1786 
MIAMI  BEACH,  FL  33139-5082 
MIAMI  BEACH.  FL  3313»-2094 

MIAMI  BEACH,  FL  33139-5088 
MIAMI  BEACH,  FL  33140-2299 
MIAMI  BEACH.  FL  33139-5010  , 
MIAMI  BEACH.  FL  33140-3287 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH. 

BEACH. 
BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH. 
BEACH, 
BEACH. 
BEACH, 
BEACH, 
BEACH. 
BEACH. 
BEACH, 
BEACH, 
BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 


FL  33160-4503 
FL  33139-6891 
FL  33141-1294 
FL  33141-3200 
FL  33139-1704 
FL  33140-4190 
FL  33140-4191 

FL  33139-3126 
FL  33139-1947 
FL  33139-3175 
FL  33141-5801  , 
FL  33139-6617  , 
FL  33160-2494  , 
FL  3313»-<192  . 
FL  33139-6697  . 
FL  33154-2612  . 
FL  33139-1799  . 

FL  33139-  

FL  33141-4698  . 
FL  33141-3241  . 
FL  33140-4004  . 

FL  33140- „ 

FL  33140-3896  . 
FL  33139-6288  . 
FL  33139-2006  . 
FL  33141-4410  . 
FL  33139-3104. 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


BEACH, 
Bb'ACH. 
BEACH, 
BEACH. 
BEACH, 
BEACH. 
BEACH. 
BEACH, 
BEACH. 
BEACH, 
BEACH, 
BEACH. 
BEACH, 
BEACH. 
BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH. 
BEACH. 


FL  3313^ 

FL  33139-4686 
FL  33139-4678 
FL  33139-5087 
FL  33139-4683 
FL  33139-1397 
FL  33139-7779 
FL  33141-4690 
FL  33141-4689 
FL  33139-6977 
FL  33140-3299 
FL  33139-6289  , 
FL  33160-4538  , 
FL  33140-4697  , 
FL  33160-2299  , 
FL  33139-2092  . 
FL  33139-4009  . 
FL  3313^2085  . 
FL  33139-1992  . 
a  33139-6428. 


I « 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  Ust  November  16, 1993— Continued 


Property  nams 


MIUEAN  HOTEL  „ 

MONTE  carlo  OCEANFRONT 

HOTEL 

NATIONAL  HOTEL  

NEW  BEACHARBOOR  MOTEL  .. 

NEWPORT  HOTEL  

OCEAN  BLUE  HOTEL  

OCEAN  HAVEN  HOTEL  

OCEAN  ROC  RESORT  MOTEL  . 

OCEAN  SPRAY  HOTEL  

OCEAN  SURF  HOTEL 

OLYMP1A  MOTEL  

PALMER  HOUSE  HOTEL 

PAN  AMERICAN  MOTEL  

PARADISE  INN  MOTEL  

PARK  CENTRAL  HOTEL 

PARK  TIFFANY  HOTEL  

PARK  WASHINGTON  HOTEL  .... 

PARKSIOE  HOTEL  

PENGUIN  HOTEL  

PETER  MILLER  HOTEL  

PINK  VILLA  HOTEL  &  APTS 

PLAZA  HOTEL  

PLYMOUTH  HOTEL  

PREMIER  HOTEL 

PRIMROSE  HOTEL  

PRINCESS  ANN  HOTEL  

PRINCESS  BEACH  MOTEL  

QUALITY        INN        SURFSIOE 

BEACH  HOTEL 
QUALITY    SHAWNEE     BEACH 

RESORT 
RACQUET  CLUB  HOTEL  &  MA- 
RINA. 

RALEIGH  HOTEL  „ 

RENDALE    HOTEL    &    STUDIO 

APARTMENTS. 

RICHMOND  HOTEL 

RITZ  PLAZA  HOTEL 

RONEY  PLAZA  HOTEL  

ROOSEVELT  HOTEL  .„ 

ROWE  MOTEL 

ROYAL  PALM  HOTEL  „„ 

SAGAMORE  HOTEL 

SAN  JUAN  HOTEL 

SANS  SOUa  HOTEL  

SANTA    BARBARA    HOTEL    & 

APARTMENTS. 

SASSON  HOTEL  

SAXONY  HOTEL  „. 

SEA  BREEZE  HOTEL  NORTH 

BUILDING. 

SEA  DECK  HOTEL 

SEABREEZE   HOTEL   CENTER 

BUILDING. 
SEABREEZE     HOTEL     SOUTH 

BUILDING. 

SEVILLE  HOTEL 

SHAWNEE  RESORT  HOT  OF  M 

B. 

SHELBORNE  HOTEL  

SHELLEY  HOTEL  

SHERATON  BAL  HARBOUR  

SHORE  CLUB  HOTEL 

SHORECREST  HOTEL  

SHOREHAVEN  MOTEL „ 

SILVER  PALM  HOTEL  APTS  

SIMONE  HOTEL  „. 

SINCLAIR  HOTEL 

SORRENTO  HOTEL  

SOUTH  BEACH  HOTEL  ...„ 

SOUTH  SEAS  HOTEL 


PO  Box/Rt  No. 


Street  address 


1817  JAMES  AVE  .... 
6551  COLLINS  AVE 


1677  COLLINS  AVE  .,„ 

18925  COLUNS  AVE  „ ...., 

16701  COaiNS  AVE 

334  OCEAN  DR „., 

155  OCEAN  DR 

19505  COaiNS  AVE  

4130  COLLINS  AVE  , 

7436  OCEAN  TERRACE , 

15701  COLLINS  AVE  ..._ 

1119  COLLINS  AVE  

17875  COLLINS  AVE  

8520  HARDING  AVE  

640  OCEAN  DR 

801  COLLINS  AVE  

1020  WASHINGTON  AVE 

235  WASHINGTON  AVE 

1418  OCEAN  DR 

1900  COLLINS  AVE  

7451  HARDING  AVE 

426  MERIDIAN  AVE  

2035  PARK  AVE  

745  COaiNS  AVE 

1120  COLLINS  AVE  

920  COLLINS  AVE  

17451  COLUNS  AVE  

8701  COLLINS  AVE  


4343  COLLINS  AVE 


7930  EAST  DR 


1777  COLUNS  AVE 
3120  COLLINS  AVE 


1757  COLUNS  AVE  

1701  COLLINS  AVE  

2301  COLLINS  AVE  

1255  PENNSYLVANIA  AVE 

6600  COLLINS  AVE  

1545  COLUNS  AVE 

1671  COLLINS  AVE  

1680  COLLINS  AVE  

3101  COaiNSAVE  

230  20TH  ST  


aty/State/Zlp 


2001  COaiNS  AVE  ., 
3201  COLUNS  AVE  .. 
16201  COLLINS  AVE 

1530  COLLINS  AVE  .. 
16151  COLUNS  AVE 

16051  COLLINS  AVE 

2901  COLLINS  AVE  .. 
4343  COLLINS  AVE  .. 


1801  COLUNS  AVE  .. 
844  COaiNS  AVE  .... 
9701  COLLINS  AVE  ., 
1901  COLLINS  AVE  ., 
1535  COLLINS  AVE  ., 
8505  HARDING  AVE  , 
3710  COLLINS  AVE  ., 

321  OCEAN  DR 

507  ESPANOLA  WAY 

335  OCEAN  DR 

236  21  ST  ST 

1751  COLUNS  AVE  . 


MIAMI  BEACH,  FL  33139-7494 
MIAMI  BEACH.  FL  33141-4692 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


BEACH, 
BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH. 
BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH. 
BEACH, 
BEACH. 
BEACH, 


FL  33139-3192 
FL  33160-2398 
FL  33160-4299 
FL  33139-6975 
FL  33139-7293 
FL  33160-2297 
FL  33140-3298 
FL  33141-2774 
FL  33160-4700 
FL  33139-4687 
FL  33160-2741 
FL  33141-1296 
FL  33139-6287 
FL  33139-5888 
FL  33139-6018 
FL  3313^-7196 
FL  33139-4106 
FL  33139-1996 

FL  33141-  

FL  33139-6592 
FL  33139-1923 
FL  33139-6278 
FL  33139-4690 
FL  3313^-6065 
FL  33160-3496 
FL  33154-3499 


MIAMI  BEACH,  FL  33140-  . 


MIAMI  BEACH,  ft  33141-3397  . 

MIAMI  BEACH,  FL  33139-2091  . 
MIAMI  BEACH,  FL  33140-4192  . 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH, 


FL  33139-2003 
FL  33139-2093 

FL  33139- 

FL  33139-4499 
FL  33141-4697  , 
FL  33139-3172  , 
FL  33139-3136  , 
FL  33139-3186  , 
FL  33140-4198  , 
FL  33139-1986  , 


MIAMI  BEACH,  FL  33139-1996 
MIAMI  BEACH,  FL  33140-4066 
MIAMI  BEACH,  FL  33160-4507 

MIAMI  BEACH,  FL  33139-3176 
MIAMI  BEACH,  FL  33160-4597 

MIAMI  BEACH,  FL  33160-4503 

MIAMI  BEACH,  FL  33140-4199 
MIAMI  BEACH,  FL  33140-3212 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


BEACH, 
BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH. 
BEACH. 
BEACH. 


FL  33139-7498 
FL  33139-6890 
FL  33154-2254 
FL  33139-1995 
FL  33139-3110 
FL  33141-1295 
FL  33140-4091 
FL  33139-6904 
FL  33139-4008 
FL  33130-6976 
FL  33139-1785 
FL  33139-2099 


305-632-3311 
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Propitfnttm 


SOVEREIGN  HOTEL 

SUEZ  MOTEL  NORTM 

SUEZ  RESORT  MOTEL  

SUNRISE  MOTEL  .„ ^ 

SUNSET  CJTY  RESORT  MOTEL 

SURF  CLUB  HOTEL _. 

SURF  VISTA  BEACH  HOTEL  .... 

SUHFCOMBER  HOTEL 

TAHITI  MOTEL 

TARLETON  HOTEL  „ 

TEHRrS  VARIETY  HOTEL  

THE  ADRIAN  HOTEL 

THE  ALEXANDER  HOTEL  

THE  INN  ON  THE  BAY 

THE  MONACO  MOTEL  

THE  REVERE  HOTEL  

THE  SEA  VIEW  HOTEL  

THE  WATERSIDE  INN  

TRAVELERS  MOTEL „ 

TRAYMORE  HOTEL 

TROPICAL  HOUSE  HOTEL  . 

TROPICS  HOTEL  

TUDOR  HOTEL 

ULTRAVILLE    APARTMENTS   i 
HOTEL 

VILLA  LUSA  HOTEL  „.. 

WALDORF  TOWERS  HOTEL  ... 

WATERWAY  INN  G  H 

WELWORTH  HOTEL  

WHITELAW  HOTEL  

WINDSOR  HOTEL 

WINTER  HAVEN  HOTEL 

YORK  HOTEL  

COURTYARDS  BY  MARRIOTT  . 

MIAMI  LAKES  INN  _.. 

MIAMI  SHORES  MOTEL  


POBox/RtNo. 


BUDGETEL 
SPRINGS. 
COUEENSMN 


INN 


CROWN     STERLING     SUHTES 

HOTEL 
EASTERN  MOTEL 

HAMPTON  INN  

HOUDAY  INN  HOTEL  „.... 

KINGS  INN  HOTEL 

MIAMI  SPRINGS  MOTEL  

PARKWAY  INN  

ROYAL  POINaANA  MOTEL  .... 

RUNWAY  INN  

TRAVELERS  MOTEL 

VISCOUNT  HOTEL  AX 

PALMER  MOTEL  

CLUCKERS  MOTEL 

HOSPITALITY  INN 

SANTA  ROSA  MOTEL 

THRIFT  MOTEL 

SANDMAN  MOTEL 

LAKE  MINNEOLA  INN 
ORANGE  MOTEL 
74t  MOTEL  


SiraataddrMS 


4365  COLLINS  AVE 
18275  COaiNS  AVE  -.. 

18215  COLLINS  AVE 

9340  COLLINS  AVE  

17375  COLLINS  AVE 

9011  COLLINS  AVE  

18001  COLLINS  AVE  

1717  COLLINS  AVE  

16901  COLLINS  AVE  

2469  COaiNS  AVE  

1201  17TH  ST  

1036  OCEAN  DR 

5225  COLLINS  AVE  

1819  79TH  ST.  CAUSEWAY 

17501  COLLINS  AVE  

1100  OCEAN  DR 

9909  COLLINS  AVE  .„ 

2360  COLLINS  AVE  

901  ALTON  RO 

2445  COLLINS  AVE  

1240  71ST  ST 

1550  COLLINS  AVE  

1111  COLLINS  AVE  

9048  COLLINS  AVE  


125  OCEAN  DR 

860  OCEAN  DR 

3746  CHASE  AVE  

7326  COLLINS  AVE 

806  COLLINS  AVE  

7130  HARDING  AVE  

1400  OCEAN  DR 

321  COLONS  AVE  

15700  NW  77TH  CT  _ 

15256  BUU  RUN  RO 

106OO  BISCAYNE  BLVO  .. 


3601  LE  JEUNE  RO 

5325  NW  36TH  ST  

3974  NW  SOUTH  RIVER  DR 

4585NW38THST ., 

5125  NW  36TH  ST 

mis.  ROYAL  POINCIANA  , 

5335  NW  36TH  ST  „ 

661  EAST  DR  _. 

777  CURTIS  PKWY _. 

901  S.  ROYAL  POINCIANA  _. 

656  EAST  DR  _. 

4767  NW  36TH  ST  >. 

500  DEER  RUN 


SR  268'/*  Ml  S  U  ...... 

4905  HWY.  87  

732  W.  HWY.  90 

W.  HWY.  90 „ 

328  CAROLINE  ST  .... 
3eiON.  USHWY.  1  >. 

506MAJN4AVQ 

80O  S.  US  27  

2S60S.  STATERO.? 


Clty/Stats/Zlp 


MIAMI 

MIAMI 
MIAMI 

MIAMI 
MIAMI 
MIAMI 

MIAMI 

MIAMf 
MiAMf 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH, 
BEACH. 
BEACH. 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH, 
BEACH. 
BEACH, 
BEACH, 
BEACH. 
BEACH, 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 


FL  33140-3286 
FL  33160-2726 
FL  33160-2715 
FL  33154-2609 
FL  33160-3497 
FL  33154-3299 
FL  33160-2722 
FL  3313»-20ei 
FL  33160-4297  , 
FL  33140-4702  , 
FL  33139-2399  , 
FL  33139-5014  . 
FL  33140-2596  . 

FL  33141- 

FL  33160-2800  . 
FL  33139-4679  . 
FL  33154-1899  . 
FL  33139-1696  . 
FL  33139-5295  . 

FL  33139-  

FL  33141-3648  . 
FL  3313^-3177  . 
FL  3313^-4688  . 
FL  33154-3245  . 


MIAMI  BEACH.  FL  33139-7224  . 
MIAMI  BEACH.  FL  33139-5897  . 

MIAMI  BEACH,  FL  33140- 

MIAMI  BEACH,  FL  33141-2770  . 
MIAMI  BEACH.  FL  33139-5889  . 
MIAMI  BEACH,  FL  33141-3219  . 
MIAMI  BEACH.  FL  33136-4182  . 
MIAMI  BEACH,  FL  33139-6002  . 

MIAMI  LAKES.  FL  33016-  

MIAMI  LAKES,  FL  33014-2074  .. 
MIAMI    SHORES.    FL    33136- 

2202. 
MIAMI  SPRINGS.  FL  30142^  .... 

MIAMI    SPRINGS,    FL    3310^- 

5624. 
MIAMI    SPRINGS,    FL    33142- 

5600. 
MIAMI    SPRINGS,    FL    3^168- 
e140. 
MIAMI    SPRINGS.    FL    33166- 

6060. 
MIAMI    SPRINGS.    FL    33166- 
7396. 
MIAMI    SPRINGS,    FL    33166- 

5924. 
MIAMI    SPRINGS.    FL    33166- 
6111. 
MIAMI    SPRINGS.    FL    33166- 

7198. 
MIAMI    SPRINGS.    FL    33166- 

7314. 
MIAMI    SPRINGS,    FL    33166- 

6100. 
MIAMI    SPRINGS,    FL    33166- 
6172. 
MIAMI    SPRINGS,    FL    33166- 
5643. 

MIDWAY,  FL  32343-9996 

MILTON.  FL  32570- 

MILTON.  FL  32570-4561  

MILTON.  FL  32570- 

MILTON,  FL  32570- 

MIMS.  FL  32754-  

MINNEOLA.  FL  34755- 

MINNEOLA,  FL  3275&-6999 

MIRAMAR.  FL  33023-4171 


Taiephons 
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Property  name 


BRAHMAN  INN  

CAPRI  MOTEL 

DERBY  motel 

HOOSIER  BASS  INN 
RICES  MOTEL 

COMFORT  INN 

LAKESIDE  INN  HOTEL 

MOUNT  DORA  MOTEL  LODGE 
ISLAND       HOUSE       MOTOR 

HOTEL 
SAILS  RESORT  MOTEL 


SEA  ROCKET  MOTEL 

BAY  HAVEN  INN  MOTB. 

BEACH  CLUB  HOTEL 

BEL  AIR  MOTEL 

CLASSIC  DINER  MOTEI 

COMFORT  INN  ft  EXECUTIVE 

SUITE 
COMFORT     INN     EXECUTTVE 
SUITES. 

COMFOflfT  INN  NAPLES  „. -„ 

CYPRESS  MOTEL 

DAYS  LODGE  - 

EAST  TRAIL  MOTEL 

EDGEWATER  BEACH  HOTEL  .^ 
FAIRWAYS  MOTEL  RESORT  .„ 

GLADES  KK>JB.  .„ „ _. 

GOLFING     BUCCANEER     RE- 
SORT INC. 

GULFSTREAM  MOTEL 

HAMPTON  INN  HOTEL  

HOLIDAY  INN  OF  NAPLES 

HOWARD  JOHNSON  LODGE  .... 
HOWARD  JOHNSONS  MOTOR 

LODGE. 
INN  BY  THE  SEA  _. 
KEEWAYDfN  CLUB  HOTEL 
LA  PLAYA  MOTOR  INN  >-, 

LIGHTHOUSE  INN 

NAPLES  MOTOR  LODGE  . 

PENT  HOUSE  HOTEL 

QUALTTY  INN  GOLF  A  COUN- 
TRY CLUB. 

QUALITY  INN  QULFCOAST 

ROYAL  PALM  MOTEL 

SEA  SHELL  MOTEL 
SILVER  SANDS  MOTEL 
SPINNAKER  INN  OF  NAPLES 
STONErS  COURTYARD  iNH 
SUNRAY  MOTB. 
SUPER  8  MOTEL 

TAMIAMI  MOTEL 

THE  INN  OF  NAPLES  

THE  RTTZ  CARLTON  NAPLES 

TIDES  MOTOR  INN 

TIKI  MOTEL  &  APARTMENTS 

TRAILS  END  MOTEL  _ ™. 

VANDERBILT  BEACH  MOTEL 
WELLESLEY  INN  AT  NAPLES 

WHITE'S  MOTB. 

ISLA  GOLD  MOTEL 

ROYAL  TERN  MOTEL 

COMFORT  INN  NAVARRE  ^, 
COMFORT  INN  NAVARRE  ^ 

HOUDAY  INN 

NAVARRE  BEACH  MOTEL  _ 
DAYS  INN-BEACHES 

SEA  HORSE  MOTEL 


POBoK/RtNa 


POBOX847 


1530  W.  WASNMGTON  ST  .. 

N.  HWY.  19 

H.  HWY.  19 

HWY.  27  „ 

HWY.  27 

3600  W.  HWY.  441 

ICON.  ALEXANDER  ST 

300  N.  STATE  RD.  441 

17103  GULF  BLVO 

17004  GULF  BLVD 

17250  GULF  BLVD 

2800  BAYVIEW  OR  8 

851  N.  GULFSHORE  BLVD  .. 

2995  E.  TAMIAMI  TRAIL 

11157  E.  TAMIAMI  TRAIL  ..». 
3860  TOLLGATE  BLVD 

3860  TOUGATE  BLVD 

1221  S.  5TH  AVE _ >. 

4090  N.  9TH  ST 

1925  DAVIS  BLVD 

11381  FLORIDAN  AVE 

1901  GULF  SHORE  BLVO  ... 

103  PALM  RiVER  BLVD 

3115  E.  TAMIAMI  TRAIL 

2329  N.  9TH  ST 

4520  GULF  STREAM  DR 

3210  N.  TAMIAMI  TRAIL 

1100  N.  9TH  ST 

221  NINTH  ST.,  S 

221  S.  9TH  ST 

287  S.  11TH  AVE 

260  BAY  RO  

9891  GULF  SHORE  DR 

9140  GULF  SHORE  DR -.. 

250  S.  9TH  ST 

851  N.  GULF  SHORE  BLVD  „ 
4100  GOLDEN  GATE  PKWY  . 

2555  N.  9TH  ST 

70  N.  9  TAMIAMI  TRAIL  N  .>,. 

82  S.  9TH  ST 

9765  N.  TAMIAMI  TRAIL 

6600  DUDLEY  DR 

2630  N.  9TH  ST „ «.. 

11103  E.  TAMIAMI  TRAIL 

3880  TOLL  GATE  BLVD  

2164  E.  TAMIAMI  TRAM. 

4055  N.  TAMIAMI  TRAII 

280  VANDERBILT  BEACH  RO 

1801  GULF  SHORE  BLVD 

2486  TAMIAMI  TRAIL  E 

301  S.  TAMIAMI  TRAIL .>. 

8225  GULF  SHORE  OR 

1555  S.  5TH  AVE  

11236  E.  TAMIAMI  TRAN. 

26401  S.  US  MVY.  BOX  278  . 

26476  S.  US  HWV 

8680  NAVARRE  PKWY 

8670  NAVARRE  PKWY 

ALT  380 

8525  Gu/bLVD 1. 

1401  ATLANTC  BLVD 

120  ATLANTIC  BLVD 


CNy/State/ZIp 


montk:ello.  fl  32344-1134 . 

MONnCELLO.  FL  32344- 

MONTICELLO.  FL  32344-  

MOORE  HAVEN,  FL  33471-  .„. 
MOORE  HAVEN,  FL  33471-  ... 

MOUNT  DORA.  FL  32757- 

MOUNT  DORA.  FL  32757-6670 
MOUNT  DORA,  FL  32757-  ....... 

N    REDINGTON    BEACK    FL 

33708-1470. 
N    REDINQTON    BEACH.     FL 

3370ft-1441. 
N    REDINQTON    BEACH.     FL 

33708-1366. 

NAPLES,  FL  33062-6664 

NAPLES.  FL  3394<>- . 

NAPLES.  FL  33962-6712  

NAPLES.  FL  33962-7763 

NAPLES,  a  33942-6444 


NAPLES,  a  33942- 


NAPLES. 
NAPLES. 
NAPLES. 
NAPLES, 
NAPLES, 
NAPLES, 
NAPLES, 
NAPLES, 


FL  33940-6417 
FL  33940-3508 
FL  3394^-4292 
FL  33962-7765 
FL  3394<>-4e90 
FL  33942-5796 
FL  33962-5789 
FL  33940-4404 


NAPLES,  FL  33962-6899 
NAPLES,  FL  33940-4105 
NAPLES,  FL  33940-^496 

NAPLES.  FL  33840-  . 

NAPLES,  FL  33940-4282 


813-35»-«600 


NAPLES, 
NAPLES. 
NAPLES. 
NAPLES, 
NAPLES, 
NAPLES, 
NAPLES. 


FL3394&-7022 
FL  33040-7950 
FL  33963-2097 
FL  33063-2099 
FL  33040-6259 
FL  33940-5332 
FL  33999- 


NAPLES.  FL  33940-4493 

NAPLES.  FL  33940-6201  

NAPLES,  FL  33940-6262  

NAPLES,  FL  33963-1996  

NAPLES,  FL  33999-3850 

NAPLES,  FL  33840-4498  

NAPLES,  FL  33962-7753 

NAPLES,  FL  33942-  

NAPLES,  FL  33962-4704 

NAPLES.  FL  33940-3509  

NAPLES.  FL  33963-2371 

NAPLES,  FL  33940-  

NAPLES,  FL  33962-4710  

NAPLES.  FL  33940-6804  

NAPLES,  a  3396»-209e 

NAPLES,  FL  33942-3437  ._ 

NAPLES.  FL  33962-7798 

NARANJA.  a  33032-7496 

NARANJA,  a  33032-7467 

NAVARRE,  a  32566- 

NAVARRE,  a  32566- 

NAVARRE  BEACH,  a  32S01-  _ 
NAVARRE  BEACH,  a  32561-  . 
NEPTUNE  BEACH,  a  3223S- 

1700. 
NEPTUNE  BEACH,  a  322«fr- . 


813-262-6181 


81»-46fr-1010 


904-030-1761 


62808 
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Property  HHiw 


BENCHLEY  MOTEL .. 

ECONOLODGE 

GREEN  KEY  MOTEL 

HO  JO  IW  

HOLIDAY  INN  


HOLIDAY     INN     NEW     PORT 

RICHEY. 
LAPLA2A  MOTEL  


POBOK/RtNo. 


PINES  MOTEL 


SHERATON     INN-NEW     PORT 

RICHEY. 
COMFORT  INN  GATEWAY 


AIM  MOTEL 

AIRPORT  MOTEL  

ALBA  COURT  INN  HOTEL 

BLUE  HERON  MOTEL  

BOTTOMS  UP  MOTEL 

BUENA  VISTA  MOTEL 

COASTAL  WATERS  INN 

MARK        CHARLES        HOTEL 

SUITES. 
MOTEL  44 


NETHERLAND  TULIP  MOTEL  ... 

NOCTURNE  MOTEL 

OCEAN  AIR  MOTEL 

OCEANIA  SUITE  HOTEL  

OCEANIA        SUITE        HOTEL 

NORTH. 
POOLE'S  MOTEL  


RIVERVIEW  HOTEL  

SEA  HORSE  MOTEL 

SEA  HORSE  MOTEL 

SHANGRI  LA  MOTEL 

SMYRNA  MOTEL 

WARD'S  OCEAN  VIEW  MOTEL 

SUNNY  SOUTH  MOTEL 

AMERrcANO  MOTEL  

COMFORT  INN  OF  NICEVILLE  . 

FRIENDSHIP  INN  

SEMINOLE  MOTEL  

BEACHCOMBER  MOTEL 

BEACOM     MOTEL     &      EFFI- 
CIENCIES. 
CASEY  COVE  MOTEL  &  APTS  . 
CASEY  KEY  MOTEL  


RT1 


SbMl  MddfMi 


7541  US  HWY.  19  , 

7631  US  HWY.  19  

6434  US  HWY.  19  , 

6523  US  HWY.  19  

5015  US  HV^.  19  

5015  US  19 

7532  US  HWY.  19  

7403  US  HWY.  19  N 

5316  US  HWY.  19  

6826  US  HWY.  19  N 

835  N.  DIXIE  FRWY 

1300  N.  DIXIE  FRWY  .... 

115  WASHINGTON  ST  . 

1204  N.  DIXIE  FRWY  .... 

2396  N.  DIXIE  FRWY  .... 

500  N.  CAUSEWAY 

3609  S.  ATLANTIC  AVE 

1401  S.  ATLANTIC  AVE 

1108  W.  CANAL  ST 

1157  N.  DIXIE  FRWY  .... 

1104  N.  DIXIE  FRWY 

1161  N.  DIXIE  FRWY 

421  S.  ATLANTIC  AVE  .. 

421  S.  ATLANTIC  AVE  ... 

635  N.  DIXIE  FRWY  

103  FLAGLER  AVE  

421  FLAGLER  AVE  

421  FLAGLER  AVE  

805  N.  DIXIE  FRWY 

1050  N.  DIXIE  FRWY  

301  S.  BUENAS  AIRES  .. 

105  S.  MAIN  ST 

626  JOHN  SIMS  PKWY  . 

101  N.  HWY.  85 

626  JOHN  SIMS  PKWY  . 

HWY.  20 

129  CASEY  KEY  RD 

330  N.  TAMIAMI  TRAIL  .. 


Clty/Stata/ZIp 


200  N.  TAMIAMI  TRAIL 
328  CASEY  KEY  RD  .... 


NEW  PORT  RICHEY.  FL  34652- 

1244. 
NEW  PORT  RICHEY.  FL  34652- 

1249. 
NEW  PORT  RICHEY.  FL  34652- 

2234. 
NEW  PORT  RICHEY.  FL  34652- 

2237. 
NEW  PORT  RICHEY,  FL  34652- 

4254. 
NEW  PORT  RICHEY.  FL  34652- 

NEW  PORT  RICHEY.  FL  34652- 

1243. 
NEW  PORT  RICHEY.  FL  34652- 

1240. 
NEW  PORT  RICHEY.  FL  34652- 

3946. 
NEW     PORT     RITCHEY,     FL 

34652-. 
NEW     SMYRNA     BEACH.     FL 

32069-6413. 
NEW     SMYRNA     BEACH,     FL 

32069-6008. 
NEW     SMYRNA     BEACH.     FL 

32168-7068. 
NEW    SMYRNA    BEACH,     FL 

32069-8006. 
NEW     SMYRNA     BEACH,     FL 

32069-5928. 
NEW    SMYRNA    BEACH,     FL 

32169-6304. 
NEW    SMYFWA    BEACH.     FL 

32069-3698. 
NEW     SMYRNA     BEACH,     FL 

32069-3172. 
NEW     SMYRNA     BEACH.     FL 

32069-8506. 
NEW     SD4YRNA     BEACH,     FL 

32168-. 
NEW    SMYRNA    BEACH,     FL 

32069-6051. 
NEW     SMYRNA     BEACH.     FL 

32069-6070. 
NEW    SMYRNA    BEACH.     FL 

321 69-. 
NEW    SMYRNA    BEACH.    FL 

32069-2676. 
NEW     SMYRNA     BEACH,     FL 

32069-6057. 
NEW    SMYRNA    BEACH,     FL 

321 69-. 
NEW    SMYRNA    BEACH,     FL 

32069-2696. 
NEW     SMYRNA     BEACH.     FL 

32069-2696. 
NEW     SMYRNA     BEACH,     FL 

32069-6413. 
NEW     SMYRNA     BEACH.     FL 

32069-6222. 
NEW     SMYRNA     BEACH,     FL 

32069-2613. 

NEWBERRY,  FL  32669- 

NICEVILLE,  FL  32578-  

NICEVILLE,  FL  32578-1905  

NICEVILLE,  FL  32578-  

NICEVILLE.  FL  32578-9801  

NOKOMIS,  FL  34275-3304 

NOKOMIS,  FL  34275-2132 


NOKOMIS,  FL  34275-2124 
NOKOMIS.  FL  34275-3305 


Tticphofw 


813-849-8551 


813-842-6801 


800-874-1931 


904-678-4164 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Waster  Ust  November  16.  l993--Conllmied 


Property  name 


GULF  SyRF  resort  MOTEL  .. 

laurel  VILLA  MOTEL 

W)KOM»S  MOTOR  INN 

SEA  6RAPE  MOTEL 

SUN  TAN    TERRACE    BEACH 

MOTEL 
HATOOR  ISLAND  SPA  HOTEL  . 

CACTVSS  COURT  HOTEL  .„ 

CHICAGO  MOTEL 

COURTESY  COURT  MOTEL  .„. 

CUB  MOTEL  


DAYS  JNN  NORTH  _. 

ECONO  LODGE _. 

EL  RANCHO  MOTEL 


POBox/RtNo. 


HAMPTON  INN  HOTEL  _ 

JONES  MOTEL  _ _._ 

KNIGHTS  INN  NORTH  ._ 

PARK  MOTEL 

RAINBOW  LODGE  MOTEL 

RAINBOW  LODGE  MOTEL  2  __. 

ROBERT  E  LEE  MOTOR  INN  .._ 

SABAL  MOTEL  „ 

SHEU.  MOTOR  INN 

ST  ARUTE  MOTEL 

SUNCOAST  I^TEL 

SUNNY  COURT  MOTEL  

HOLIDAY         INN         GOLDEN 

GLADES. 
HOUOAY        INN        GOLDEN 

GLADES. 
HOWARD  JOHNSON  HOTB.  _ 

MOTEL  SEVEN 

SUN  GARDEN  MOTEL 

WHiTEHOUSE  INN 

CHAPARRAL  MOTEL 

FLORIDA  VILLAS  MOTEL 

MAGNOLIA  HOTEL 

MIAMI  MOON  MOTEL 

NEW  KAVEN  MOTEL 

RAFFTS  MOTB. 


RT40 


TURN8ERRY  HOTEL 

TURN8ERRY  HOTEL  KIBtSCUS 

FLORA  SUN  MOTEL 

VANOERBiLT     INN     ON    THE 
GULF. 


Sfteet  address 


3806  CASEY  KEY  «> 

1409  N.  TAMIAfcfB  TRAIL 

116  N.  TAMIAMI  TRAiL 

106  CASEY  KEY  RD 

117  CASEY  KEY  RO 


7900  HARBOR  ISLAND  . 
1877  N.  TAMlAMf  TRAIL 
1547  N.TAMtAMt  TRAIL 
1349  RIVER  RD 


17951  N.  TAMiAMI  TRAIL  .-, 

13353  CLEVELAND  AVE  _, 

13301  N.  CLEVELAND  AVE 
1359  RIVER  RD 


Ctty/Stafa^Zlp 


13000  N-CLEVEUWiO  AVE  ..... 

1895  H.  TAMMMt  TRAIL 

3350  MARJNATOWN  LN  

2080  N.  TAMtAMI  TRAIL 

2631  N.  T>UMiAMITRAH. 

2642  Nl  TAMtAMI  TRAIL 

13021  N.  CLEVELAND  AVE  ._... 

1652  N.  TAMIAMI  TRAIL 

17281  N.  TAMIAMI  TRAH. 

17801  N.  TAMtAMI  TRAIL 

2541  N.  TAMIAMI  TRAft. 

1596  N.  TAMTAMI  TRAl 

148  NW  167TH  ST  

148  NW  167TH  ST 


12210  BISCAYNE  BLVD 

13405  NW  7TH  AVE  _..„. 
13603  BtSCAYNE  BLVD 

2305  NE  123RO  ST 

19790  W.  DIXIE  HWY  .... 


~l 


13645  BISCAVI«  BLVD 

19999  W.  COUNTRY  CLUB  DR 

14005  BISCAYNE  BLVD 

13696  BISCAYNE  BLVD 

16375  BISCAYNE  BLVD „.. 

19009  W.  COUNTRY  CLUB  DR . 

19899  COUNTRY  CLUB  DR 

KWV.  41  «  96TH  AVE 

11000  N.  GULF  SHORE  OR 


NOKOMIS.  FL  34275-3832 

NOKOMIS,  FL  34275-1570 

NOKOMfS.  FL  34275-2120 

NOKOMIS.  FL  34275-^3303 

NOKOMfS.  FL  34275-3304 

NORTH     BAY     VILLAGE.     FL 

33141-. 
NORTH  FT  ICfvpqs.  FL  33903- 

5504. 
NORTH  FT  MYERS,  FL  33903- 

5502. 
NORTH  FT  MYERS,  FL  33903- 

3838. 
NORTH  FT  MYERS.  FL  33903- 

1407. 
NORTH  FT  MYERS,  FL  33903- 

4899. 
NORTH  FT  MYERS,  FL  33903- 
NORTH  FT  MYERS.  FL  33903- 

3838. 
NORTH  FT  MYERS.  FL  33903- 

4883. 
NORTH  FT  MYERS.  FL  33903- 

3367. 
NORTH  FT  MYERS.  FL  33803- 

4832. 
NORTH  FT  MYERS.  FL  33903- 

2803. 
NORTH  FT  MYERS,  FL  33903- 

2360. 
NORTH  FT  MYERS.  FL  33903- 

2361. 
NORTH  FT  MYERS.  FL  33903- 

4896 
NORTH  FT  MYERS.  FL  33903- 

5605. 
NORTH  FT  MYERS.  FL  33903- 
NORTH  FT  MYERS.  FL  33803- 

1497. 
NORTH  n  MYERS,  FL  33903- 

2348. 
NORTH  R  MYERS,  FL  33903- 

5596. 
NORTH  MIAMI.  FL  33169- 

NORTH  MIAMI.  FL  33168-  

NORTH  MIAMI,  FL  33181-2748 
NORTH  MIAMI,  FL  33168-2815 
NORTH  MIAMI.  FL  33181-1688 
NORTH  MIAMI.  Fl  33181-2986 
NORTH     MIAMI     BEACH.     FL 

33180-2258. 
NORTH    MIAMI     BEACH.     R. 

33181-1617. 
NORTH     MIAMI     BEACH,     FL 

33180-. 
NORTH     MIAMI     BEACH.     FL 

33181-1629. 
NORTH     MIAMI     BEACH     FL 

33181-1615. 
NORTH     MIAMI     BEACH.     FL 

33160-3903. 
NORTH     MIAMI     BEACH.     FL 

33180-2401. 
NORTH     MIAMI     BEACH.     FL 

33180-. 
NORTH  NAPLES.  FL  33840-  ._ 
NORTH  NAPLES.  Fl  33e6»-  „.. 


Taiephora 


305-84»-t411 
305-9«»-1411 
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Propedy  name 


COMFORT  INN  . 
ECONO  lodge 


NORTH    REDINGTON    BEACH 

HILTON  RESORT. 
MALIBU  MOTEL 


POBox/RtNo. 


NORTH  REDINGTON  BEACH 
HILTON. 

NORTH  REDINGTON  BEACH 
HILTON  RESORT. 

SANTA  MARIA  MOTEL  

DAYS  INN-fORT  LAUDER- 
DALE. 

DAYS  INN  7158  

JOHNNIE'S  INN  RM  


ROMAN  MOTEL 
ALAMO  MOTEL 


COMFORT  MOTEL 

DAYS  INN  

DAYS  INN-PADOOCK  PARK 

DIXIE  MOTEL , 

ECONO  LODGE 

.  FAIRWAYS  MOTEL  


FLAMINGO  MOTEL  

GOLDEN  SPUR  MOTEL 

HILL  TOP  MOTEL 

HOLIDAY  INN  WEST 

HOLIDAY  MOTEL— T  „ 

HOWARD    JOHNSON     OCALA 

NORTH 
HOWARD      JOHNSON      PARK 

SQUARE  INN. 
JOHNSON'S  JOURNEY'S 

MOT. 

OCALA  BUDGETEL  INN  

OCALA  HILTON  

OCALA  SOUTH  TRAVELODGE 

OCALA  TRAVELODGE 

PALMS  MOTEL 

PAN  AMERICAN  MOTEL  

PIONEER  MOTEL 

QUALITY  INN  OF  OCALA  

RADISSON  INN  


END 


RAMADA  S'BRENNER'S  YAN- 
KEE L 

RED  CARPET  INN 

ROSS  COUNTRY  MOTOR 
LODGE. 

SCOTTISH  INNS 

SEVEN  SISTERS  INN  

SHAMROCK  MOTEL  

SHANGRI  LA  MOTEL  

SILVER  PRINCESS  MOTEL 

SILVER  SPRINGS  BUDGET 
MOTEL. 

SOLTTHLAND  MOTEL 

SOUTHWOOD  MOTEL 

STAR  MOTEL  „ 

STEVENS  MOTEL  

SUN  DAYS  MOTEL  

TOWN  PLAZA  MOTEL  

TRAVELODGE  OCALA  NORTH  . 

TROPICAL  MOTEL  ..„ 

VACATION  HOST  INN 

WASHINGTON  MOTEL  


StTMt  address 


11360  US  HWY.1  . 
757  N.  US  HWY.  1 
17120  GULF  BLVO 
17001  GULFBLVD 
17120  GULF  BLVD 
17120  GULFBLVD 


481  N.  US  HWY.  1  

3355  N.  FEDERAL  HWY 


1595  W.  OAKLAND  PARK  BLVO 
341  NE  34TH  CT  


240  W.  OAKLAND  PARK  BLVD  . 
2809     E.     SILVER     SPRINGS 

BLVD. 

1850  S.  PINE  AVE 

4040  SW  BROADWAY  

3434  SW  COLLEGE  RD 

1539  SW  PINE  AVE  

3951  NW  BLITCHTON  RD  

2829    NE     SILVER     SPRINGS 

BLVD. 

719  E.  SILVER  SPRINGS  

2210  S.  PINE  AVE 

5801  S.  PINE  AVE 

1-75  &  HWY.  40 

1048  SW  PINE  AVE  

3811  NW  BLITCHTON  RD  


3712  ^W38TH  AVE 


7710  NE  JACKSONVILLE  RD  .... 

3701  SW  38TH  AVE 

3600  SW  36TH  AVE 

1626  SW  PINE  AVE  

1626  S.  PINE  AVE 

2340  S.  PINE  AVE 

723  S.  PINE  AVE 

6800  S.  PINE  AVE 

3767  NW  BLITCHTON  RD  

3620     W.     SILVER     SPRINGS 

BLVD. 
3810  NW  BLITCHTON  RD  


3960  NW  BLITCHTON  RD 
5100  S.  PINE  AVE 


^900  S.  PINE  AVE 

820  SE  FT  KING  ST 

215  S.  PINE  AVE 

2230  S.  PINE  AVE 

3041  S.  PINE  AVE 

4121     E.     SILVER     SPRINGS 

BLVD. 
1260  SILVER  SPRINGS  BLVD  .. 

2801  SW  PINE  AVE  

814  SW  PINE  AVE  

3231  S.  PINE  AVE 

3351  S.  PINE  AVE 

1110S.  PINE  AVE 

4020  NW  BLITCHTON  RD  

2259  SE  PINE  AVE  

3330  S.  PINE  AVE 

3280    NW    MARTIN    LUTHER 

KINa 


CIty/Stata/ZIp 


NORTH     PALM     BEACH.     FL 

33408-. 
NORTH     PALM     BEACH.     FL 

3340fr-. 
NORTH        REDINGTON. 

33708-. 
NORTH  REDINGTON  BCH. 

3370S-. 
NORTH  REDINGTON  BCH. 

33708-1400. 
NORTH  REDINGTON  BCH.. 

33708-. 

OAK  HILL,  FL  32759-9680  

OAKLAND    PARK.    FL    33306- 

1089. 
OAKLAND  PARK.  FL  33307-  .... 
OAKLAND    PARK.    FL    33334- 

2105. 
OAKLAND  PARK.  FL  33306-  .... 
OCALA.  FL  32670-7003  


FL 
FL 
FL 
FL 


Teisphone 


407-624-7186 


813-391-4000 


813-391-4000 


OCALA.  FL  32670-4168 

OCALA.  FL  32671-  

OCALA.  FL  32674-7407 
OCALA.  FL  32671-4313 
OCALA,  FL  32675-4065 
OCALA.  FL  32670-7003 

OCALA.  FL  32670-671 1 
OCALA.  FL  32670-4005 
OCALA.  FL  32671-7514 

OCALA.  FL  32678-  

OCALA,  FL  32671-4214 
OCALA.  FL  32675-4061 

OCALA.  FL  32674-  


OCALA.  FL  32670-8300 

OCALA.  FL  32674-4378 
OCALA.  FL  32674-4474 

OCALA.  FL  32670-  

OCALA.  FL  32671-4310 
OCALA.  FL  32670-4003 
OCALA.  FL  32670-5703 

OCALA.  FL  32671-  

OCALA.  FL  32675-4635 
OCALA.  FL  32675-5675 

OCALA.  FL  32675^1062 

OCALA.  FL  32675-4060 
OCALA.  FL  32671-7120 

OCALA.  FL  32671-6624 

OCALA.  FL  32671-  

OCALA.  FL  32671-2023 
OCALA.  FL  32671-8701 
OCALA.  FL  32670-2609 
OCALA.  FL  32670-5082 


904-622-4121 


OCALA. 
OCALA. 
OCALA 
OCALA. 
OCALA. 
OCALA. 
OCALA. 
OCALA. 
OCALA. 
OCALA. 


FL  32671-  

FL  32671-6625 
FL  32671-3613 
FL  32670-2605 
FL  32670-2603 

FL  32670-  , 

FL  32675-4064 
FL  32670-4004 
FL  32671-9612 
FL  32670-  
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Property  name 


WESTERN  MOTEL  

OCEAN  RIDGE  MOTEL 

COLONY  PLAZA  HOTEL 

HOLIDAY  INN  ORLANDO  WEST 

BUDGET  INN  

DEW  DROP  INN  

FLAMINGO  MOTEL  

FORDS  WANTA  LINGA  MOTEL 

MOTEL  PIER  II  

OHIO  MOTEL 

PALM  MOTEL  

RAY'S  SPORT  HAVEN  MOTEL  . 
SPORTSMAN  NORTH  MOTEL  .. 

TREASURE  ISLAND  MOTEL  

TROPIC  MOTEL  

SUWANNEE  GABLES  MOTEL  ... 

DAY  MOTEL 

301  ONECO  MOTEL 

CRIS  CROSS  MOTEL  

COMFORT    INN    OF    ORANGE 

CITY. 

DAYS  INN  

DEYARMAN  INN 

ORANGE  CITY  MOTEL 

DAYS  END  MOTEL  

ORANGE        LAKE        RESORT 

MOTEL. 

RANCH  MOTEL  

BEST  WESTERN  MOTOR  INN  .. 

COMFORT  INN  


POBoj(/RtNo. 


ECONO  LODGE 


HOLIDAY  INN  

INN  OF  WINTERBOURNE 
PARKSIDE  MOTEL 


PO  BOX  125 
PO  BOX  216 


SUPER  8  MOTEL  

ORANGE  SPRINGS  INN 
ARROW  MOTEL  


BEL  AIR  MOTE'. 


BEST    WESTERN    EXECLTTIVE 

INN. 
BEST        WESTERN        PLAZA 

INTERNATIONAL. 

BRYAN  HOTEL 

BUDGET  INN 

BUDGET  LODGE 


BUDGET  MOTEL 


BUDGETEL  INN  ORLANDO 

CARLTON  HOTEL  

CAROLINA  MOON  MOTEL  . 


CATALINA  INN 

CELESTE  MOTEL 
CHOICE  INN  


CLARION  PLAZA  HOTEL 
COLONIAL  PLAZA  INN  ... 
COMFORT  INN 


COMFORT  INN 

COMFORT  INN 

COMFORT         INN 
NATIONAL 


INTER- 


Street  address 


4013  NW  BLITCHTON  RD 

11  ADAMS  DR 

6200  W.  HWY.  50 

HWY.  50  &  MAGUIRE  ....... 

201  S.  PARROTT  AVE 

8761  W.  HWY.  78 

4101  S.  HWY.  441  ...^ 

3225  SE  HWY.  441   

2200  SE  HWY.  441   

507  N.  PARROTT  AVE 

3190  S.  HWY.  441  

ONE  6  ST.  RT.  4  

601  N.  PARROTT  AVE 

3525  SE  HWY.  441   

1012  S.  PARROTT  AVE  .... 

S.  US  19  2  M  

501  BAYVIEW  BLVD , 

5427  E.  15TH  ST 

141  SHARAZAD  BLVD , 

445  S.  VOLUSIA 


2501  N.  VOLUSIA 

300  S.  VOLUSIA  AVE  

725  S.  VOLUSIA  AVE  

US  HWY.  441   

HWY.  441  


US  441  

300  PARK  AVE 


341  PARK  AVE 

141  PARK  AVE  

100  PARK  AVE 

2104  W.  WINTERBOURNE 
538  PARK  AVE 


4280  ELDRIDGE  AVE  .„ 

1  MAIN  ST  

5425    S.    ORANGE    BLOSSOM 

TRAIL. 
6119    S.    ORANGE    BLOSSOM 

TRAIL. 
8750  E.  COLONIAL  DR 

8738  INTERNATIONAL  DR 


330  W.  CHURCH  ST 

3600  W.  COLONIAL  DR  

2904    S.    ORANGE    BLOSSOM 

TRAIL 
1647   S.    ORANGE    BLOSSOM 

TRAIL 

2051  CONSULATE  

432  S.  HUGHEY  ST  

498    N.    ORANGE    BLOSSOM 

TRAIL. 

3401  L  B  MCLEOD  RD 

11285  E.  COLONIAL  DR 

4201    S.    ORANGE    BLOSSOM 

TRAIL 

9700  INTERNATIONAL  DR 

2801  E.  COLONIAL  DR  

8421    S.    ORANGE    BLOSSOM 

TRAIL 

3956  W.  COLONIAL  DR 

830  LEE  RD 

5825  INTERNATIONAL  DR 


CHy/State/ZIp 


OCALA,  FL  32675-4063  

OCEAN  RIDGE.  FL  33435-6233 

OCOEE.  FL  32761-2971 

OCOEE.  FL  32761-2967 

OKEECHOBEE,  FL  34974-4338 
OKEECHOBEE.  FL  34974-9796 

OKEECHOBEE.  FL  34974-  

OKEECHOBEE.  FL  34974-  ...... 

OKEECHOBEE,  FL  34974-7322 
OKEECHOBEE.  FL  34972-2615 

OKEECHOBEE.  FL  34974-  

OKEECHOBEE,  FL  34974-  

OKEECHOBEE,  FL  34972-2616 
OKEECHOBEE,  FL  34974-7t98 
OKEECHOBEE,  FL  34874-6268 

OLD  TOWN,  FL  32680- „.... 

OLDSMAR,  FL  34677-3509 

ONECO,  FL  34264-9999  

OPA  LOCKA.  FL  33054-3819  .... 
ORANGE  C\Ty,  FL  32763- 

ORANGE  CITY,  FL  32763-2898 

ORANGE  CITY.  FL  32763- 

ORANGE  CITY.  FL  32763-6578 
ORANGE  LAKE.  FL  32681-9999 
ORANGE  LAKE.  FL  32681-9999 

ORANGE  LAKE,  FL  32681-9999 
ORANGE     PARK.    FL    32073- 

2997. 
ORANGE     PARK.    FL    32073- 

2931. 
ORANGE     PARK.     FL    32073- 

2930. 
ORANGE     PARK.     FL    3207^- 

2998. 
ORANGE     PARK,     FL    3207*- 

5621. 
ORANGE     PARK.     FL    3207»- 

3132. 

ORANGE  PARK,  FL  32073- 

ORANGE  SPRINGS,  FL  32182- 
ORLANDO.  FL  32809-2797 


Telephone 


ORLANDO,  FL  32809-4686 
ORLANDO,  FL  32817- 


ORLANDO.  FL  32819-9317 

ORLANDO.  FL  32801-2548 
ORLANDO,  FL  32808-7904 
ORLANDO,  FL  32805-6374 

ORLANDO.  FL  32805-4561 

ORLANDO,  FL  32921- 

ORLANDO,  FL  32801-2545  , 
ORLANDO.  FL  32805-1788  , 


ORLANDO.  FL  32805-5745 
ORLANDO,  FL  32817-4602 
ORLANDO,  FL  32809-1238 

ORLANDO,  FL  32819- 

ORLANDO,  FL  32803-5068 
ORLANDO,  FL  32809-7997 

ORLANDO,  FL  32808-7926 

ORLANDO,  FL  32810- 

ORLANDO.  FL  32819-8201  , 


407-«29-4000 
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Piop«rty  nam* 


COMFORT  INN   LAKE   BUENA 

VISTA. 
CX)MFORT  INN  ORLANDO 


comfort  SUITE  ORLANDO  „.. 
COMFORT  SUITES  SAND  LAKE 
CONTINENTAL  PLAZA  MOTOR 

INN. 
COURTYARD  BY  MARRIOTT  .... 
COURTYARD    BY    MARRIOTT 

ORLANDO 
COURTYARD    BY    MARRIOTT 

ORLANDO  AIRPORT. 

DAVtS  PARK  MOTEL  

DAY'S  INN  EAST 

DAYS  INN „ „... 

DAYS  INN 

DAYS  IfW  „ 

DAYS  INN  

DAYS  INN  

DAYS  INN  

DAYS  INN  6543  .„ 

DAYS  INN  6830  _ 

DAYS  INN  LAKE  BUENA  VISTA 

RES. 
DAYS  INN  MIDTOWN 


POBox/RtNo. 


DAYS    INN    ORLANDO    LAKE- 
SIDE. 
DAYS  INN  SOUTH 


DELTA  ORLANDO  RESORT 

DOUBLETREE     CLUB     HOTEL 

ORLANDO. 
ECONO  LODGE 


ECONO  LODGE 

ECONO  LODGE  4  

ECONO  LODGE  CENTRAL  ._ 

ECONO  LODGE  CENTRAL 

ECONO  LODGE  UNIVERSITY  ... 

ECONOLOOGE 

EMBASSY   STES    HOTEL   OR- 
LANDO. 

EMBASSY  SUITE  HOTEL  

EMBASSY  SUITES  HOTEL 

EXPRESSWAY  MOTEL  _ 


EXPRESSWAY  MOTEL  2 

FAIRFIELD  INN  _ 

FAIRFIELD  INN „.. 

FAIRFIELD  INN  WINTER  PARK 

FLAMINGO  MOTEL  

GATEWAY  INN  MOTEL , 

GENEVA  MOTEL  . 


GOLD  KEY  INN 


GUEST      QUARTERS      SUITE 

HOTEL 

H  J  PLAZA  INN „  . 

HAMPTON  INN  

HARLEY  HOTEL 

HOUDAY  INN  

HOUOAY  INN  AT  UNIVERSAL 

STUDIOS. 
HOLIDAY  INN  CENTRAL  PARK 

HOUOAY  INN  CENTROPLEX  .... 
HOLIDAY  INN  CBfTROPLEX  .... 


6442  PALM  PKWY 


8421    S.    ORANGE    BLOSSOM 
TRAIL. 

9360  TURKEY  LAKE  RD  ...._ 

9360  TURKEY  LAKE  RD  ....- 

6825  VISITORS  OR 


7155  N.  FRONTAGE  RD 
8600  AUSTRIAN  CT 

7155  N.  FRONTAGE  RD 


221  E.  COLONIAL  Dfl 

11639  E.  COLONIAL  DR  .™ 

2323  MCCOY  RD  

1851  W.  LANDSTREET  RD  

4919  W.  COLONIAL  DR  ..._ 

650  LEE  RD 

7200  INTERNATIONAL  DR  

9990  INTERNATWNAL  DR 

2500  33RD  ST 

5827  CARAVAN  CT 

12205  APOPKAVINELANDR  ... 

3300    S.    ORANGE    BLOSSOM 

TRAIL. 
7335  SAND  LAKE  RD  


4049    S.    ORANGE    BLOSSOM 
TRAIL. 

5715  MAJOR  BLVO  „ 

8688  PALM  PKWY  

5870    S.    ORANGE    BLOSSOM 

TRAIL. 

606  LEE  RD  

9401    S.    ORANGE    BLOSSOM 

TRAIL. 

3300  W.  COLONIAL  DR 

3300  W.  COLONIAL  DR 

11731  E.  COLONIAL  DR 

2601  MCCOY  RD  > 

8978  INTERNATIONAL  DR  

8250  JAMAK^N  CT 

8100  LAKE  AVE  

3K0    S.    ORANGE 

TRAIL. 

1218  35TH  ST  „ _.... 

1850  LANDSTREET  RO 

8342  JAMAICAN  CT _.... 

951  WYMORE  RD  _.... 

1721  N.MILLS  AVE  

7050  KIRKMAN  RD  

6401    N.    ORANGE    BLOSSOM 

TRAIL. 
7100   S.    ORANGE    BLOSSOM 

TRAIL. 
7550  AUGUSTA  NATIONAL  


BLOSSOM 


603  LEE  RD 

71 10  S.  KIRKMAN  RD 

151  E.  WASHINGTON  ST 

5606  KIRKMAN  RD  

5005  KIRKMAN  RD  


7900   S.    ORANGE    BLOSSOM 
TRAIL. 

929  W.  COLONIAL  DR _... 

929  W.  COLONIAL  DR 


Qty/State/Zip 


ORLANDO.  FL  32630- 
ORLANDO.  FL  32809- 


ORLANDO.  FL  32et9- 

ORLANDO,  FL  32819- 

ORLANDO,  FL  32819-8227 


ORLANDO,  FL  32812- 
ORLANDO,  FL  3281»- 


ORLANDO.  FL  32812- 


ORLANDO, 
ORLANDO. 
ORLANDO, 
ORLANDO, 
ORLANDO. 
ORLANDO, 
ORLANDO. 
ORLANDO, 
ORLANDO, 
ORLANDO, 
ORLANDO. 


FL  32801-1285 
FL  32817-4606 
FL  32809-7899 
FL  34875-6240 
FL  32808-7795 
FL  3281(^-5687 
FL  32821-6240 
FL  32819-6240 
FL  32809-8705  , 
FL  32819-7987  , 
FL  32808-7904  , 


ORLANDO.  FL  32809-8968 

ORLANDO,  FL  32819-5207 

ORLANDO,  FL  32809-8977 

ORLANDO.  FL  32819-7988 
ORLANDO,  FL  32819- 


ORLANDO,  FL  32809-3918 

ORLANDO,  FL  32810-5685 
ORLANDO,  FL  32821-8303 

ORLANDO,  FL  32808-8087 

ORLANDO.  FL  32808- 

ORLANDO,  FL  32817-4698 

ORLANDO,  FL  32809-  

ORLANDO,  FL  32819-9321 

ORLANDO.  FL  32819-9397  , 

ORLANDO.  FL  32819- 

ORLANDO.  FL  32809-8972  . 


ORLANDO, 
ORLANDO, 
ORLANDO, 
ORLANDO, 
ORLANDO, 
ORLANDO. 
ORLANDO, 


FL  32805-7006 

FL  32809-  

FL  32819- 

FL  32789- 

FL  32803-1888 
FL  32819-6284 
FL  32810-4119 


ORLANDO,  FL  32809-5774 
ORLANDO,  FL  32822- 


ORLANDO,  FL  32810-5609 

ORLANDO,  FL  32819- 

ORLANDO,  FL  32801-2398 
ORLANDO.  FL  32819-79W 
ORLANDO.  FL  3281^ 


ORLANDO,  FL  32809-6998 

ORLANDO,  FL  32804-7396 
ORLANDO,  FL  32804- 


TslephorM 


407-239-7300 
407-855-6060 


407-240-7200 


407-293-7221 


407-351-3333 


407-64^-1360 
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Property  name 


holiday  inn  express/mio- 

TOWN. 

HOLIDAY  INN  HOTEL  

holiday  INN  LB.V  

HOLIDAY  INN  LAKE  BUERA 
VISTA. 

HOLIDAY  INN  ORLANDO  AIR- 
PORT. 

HOLIDAY  INN  ORLANDO 
INTERNATIONAL  AIRPORT. 

HOLIDAY  INN  RESORT  

HOLIDAY  INN  UCF 

HOLIDAY  INN  UNIVERSAL 
STUDIOS. 

HOLIDAY  INN  UNIVERSITY  OF 
CENTRAL  FLORIDA. 

HOLIDAY  INN  WINTER  PARK  ... 

HOST  INN  OF  ORLANDO 

HOWARD  JOHNSON  

HOWARD  JOHNSON  INTER- 
NATIONAL DRIVE. 

HOWARD  JOHNSON  LODGE  .... 

HOWARD  JOHNSON  MIDTOWN 
ORLANDO. 

HOWARD  JOHNSON  MOTOR  ... 

HOWARD  JOHNSON  MOTOf=i 
LODGE. 

HOWARD    JOHNSON    MOTOR 

LODGE- 
HOWARD  JOHNSON  MOTOR 
LODGE. 

HOWARD  JOHNSON  PARK 
SQUARE. 

HOWARD  JOHNSON  PARK 
SQUARE  INN  &  SUITES. 

HOWARD  JOHNSON  UNIVER- 
SAL TOWER. 

HOWARD  VERNON  MOTEL 

HOWRAD  JOHNSON  DOWN- 
TOWN WESTPARK  HOTELS. 

HYATT  REGENCY  GRAND  CY- 
PRESS 

HYATT  REGENCY  ORLANDO 
INTERNATK)NAL  AIRPORT. 

INNS  OF  AMERICA  

INTERNATIONAL  GATEWAY 
INN. 

INTERNATIONAL  INN  

LA  OUINTA  MOTOR  INN  642  .... 

LAKESHORE  LODGE  MOTEL  ... 

LAMAR  HOTEL „ 

LAMAR  HOTEL  

LAS  PALMAS  HOTEL 

LINCOLN  ARMS  HOTEL  

LOCH  HAVEN  MOTOR  INN  

MARRIOTTS  ORLANDO 

WORLD  CENTER. 

MELODY  MOTEL 

MIC  LAKEFRONT  INN  ..„ 

MOTEL  6  1079 

MOTEL  6  791  

OHIO  MOTEL 


OMNI  INTERNATIONAL  HOTEL 

ORLANDO  AIRPORT  MAR- 
RIOTT. 

ORLANDO  DOWNTOWN 

TRAVELODGE. 

ORLANDO  HERITAGE  INN  160  . 

ORLANDO  INN  WEST 


PO  Box/Rt  No. 


Street  address 


3330  W.  COLONIAL  DR 


626  W.  LEE  RD  

13351  STATE  RD.  535 
13351  STATE  RD.  535 


5750  T.G.  LEE  BLVD 
5750  T  G  LEE  BLVD  , 


6515  INTERNATK>NAL  DR 

12125  HIGH  TECH  AVE 

5905  KIRKMAN  RD  

12125  HIGH  TECH  AVE  ...„ 


626  LEE  RD 

919  W.  COLONIAL  DR 

5905  INTERNATIONAL  DR 
8020  INTERNATIONAL  DR 

6603  INTERNATIONAL  DR 
2014  W.  COLONIAL  DR 


8820   S.   ORANGE   BLOSSOM 

TRAIL 
2014  W.  COLONIAL  DR 


8020  INTERNATIONAL  DR 

304  W.  COLONIAL  DR 

8501  PALM  PKWY  

8501  PALM  PKWY  

5905  INTERNATIONAL  DR 


600  W.  COLONIAL  DR 
304  W.  COLONIAL  DR 


1  GRAND  CYPRESS  BLVD 
9300  AIRPORT  BLVD  


8222  JAMAICAN  CT  .... 
5859  AMERICAN  WAY 


6327  INTERNATIONAL  DR 

7931  DAETWYLER  DR  

27  W.  COLUMBIA  ST 

409  W.  CENTRAL  BLVD  .... 

18  N.  BRYAN.  ST  

6233  INTERNATIONAL  DR 

434  W.  CHURCH  ST  

1820  N.  MILLS  ST  

1  WORLD  CENTER  DR  


3842    S.    ORANGE    BLOSSOM 

TRAIL. 

6500  INTERNATIONAL  DR 

5909  AMERICAN  WAY 

5350  ADANSON  

2260    S.    ORANGE    BLOSSOM 

TRAIL. 

400  W.  LIVINGSTON  ST 

7499  AUGUSTA  NATIONAL  

409  MAGNOLIA  AVE 


Ctty/Stata/Zip 


9861  INTERNATIONAL  DR 
3330  W.  COLONIAL  DR 


ORLANDO.  FL  32811- 


ORLANDO.  FL  32810-5686  .. 

ORLANDO.  FL  32830- 

ORLANDO.  FL  32821- 

ORLANDO.  FL  32822- 

ORLANDO.  FL  32822-4456  .. 


ORLANDO.  FL  32819-8296 
ORLANDO,  FL  32817-1475 
ORLANDO.  FL  3281*- 


ORLANDO,  FL  3281 7- 


ORLANDO.  FL  32810- 

ORLANDO,  FL  32804-7313 
ORLANDO.  FL  32819-8287 
ORLANDO,  FL  32819- 


ORLANDO,  FL  32819-6295 
ORLANDO.  FL  32804- 


Telephone 


407-299-6710 
407.23iM50b 
407-651-6700 

407^1-3333 
407-275-9000 
407-645-5600 

407^1-1730 

407^1^^8606 


ORLANDO.  FL  32809-7995  .~.. 
ORLANDO.  FL  32804-6993  ..... 

ORLANDO,  FL  32819-9399 

ORLANDO,  FL  32801-1196  ...... 

ORLANDO,  FL  32819- „., 

ORLANDO.  FL  3283&- 

ORLANDO.  FL  32819- 


ORLANDO,  FL  32804-7389 
ORLANDO,  FL  32801- 


•••••■■•««■•»■ 


ORLANDO,  FL  32836- 
ORLANDO.  FL  32827- 


ORLANDO,  FL  32819-9313 
ORLANDO,  FL  3281^-8201 

ORLANDO.  FL  32819-6297 
ORLANDO,  FL  32812-4809 
ORLANDO,  FL  32806-1171 
ORLANDO,  FL  32801-2586 
ORLANDO,  FL  32801-2203 

ORLANDO,  FL  32819- 

ORLANDO.  FL  32801-2546 
ORLANDO,  FL  32803-1854 
ORLANDO,  FL  32821-6398 

ORLANDO,  FL  32809-8963 

ORLANDO,  FL  32819-8218  , 
ORLANDO.  FL  32819-B201  . 

ORLANDO,  FL  32810-  

ORLANDO.  FL  32805-5355  , 


407-239-6900 
407-351-2100 

4b7-«4i-87o6 


ORLANDO.  FL  32801-1414 
ORLANDO.  FL  32822-5015 

ORLANDO,  FL  32801- 


ORLANDO.  FL  3281*-fl198 
ORLANDO.  FL  32808-8067 
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Properly  nama 


ORLANOO  MARRIOTT 

ORLANDO  MOTEL  

ORLANDO  MOTOR  LODGE 

ORLANDO  PENTA  HOTEL 

ORLANDO      TWIN      TOWERS 

HOTEL 
PALMS  COURT  HOTEI 

PALOMINO  MOTEL 

PARK     INN     INTERNATIONAL 

NORTR 
PARLIAMENT  HOUSE  INN  

PLANTATION  MANOR  A  OR- 
LANDO INTERNATIONAL  HTL. 

QUALITY  HOTEL  ORLANOO 
AIRPORT 

QUALITY  HOTEL  ORLANDO 
AIRPORT. 

QUALITY  INN  EXECUTIVE 
SUITE 

QUALITY  INN  LEE  ROAD  

QUALITY  INN  MOTEL  

QUALITY  INN  PLAZA  

QUALITY  INN  PLAZA  

QUALITY  SUITES  UNIVERSAL 
STUDIOS. 

RACEWAY  MOTEL 


POBox/RtNo. 


RADISSON  HOTEL  AIRPORT  ... 

RADISSON  INN  &  AQUATIC 
CENTER. 

RADISSON  INN  LAKE  BUENA 
VISTA. 

RADISSON  PLAZA  HOTEL  OR- 
LANDO. 

RAMADA  „„_. ^> 

RAMADA  HOTEL  RESORT 

RAMADA  HOTEL  RESORT 

RAMADA  INN 

RAMADA  INN  PLAZA  INTER- 
NATIONAL. 

RAMADA  INN  SOUTH 

RED  ROOF  INN  200 

RESIDENCE  INN  

RESIDENCE  INN  LAKE  BUENA 

VISTA. 
ROADWAY  INN  _ _ 

RODEWAY  INN 

ROOEWAY  INN  _ „_ 

RODEWAY     INN/CONVENTION 

CENTEa 
SANDS  MOTEL  » 


SCOTTISH  INN 


SHERATON  PLAZA  HOTEL  _..... 

SHERATON  UNIVERSITY  INN  .. 

SHERATON  WORLD  „ 

STOUFFER  ORLANDO  RE- 
SORT. 

SUMMERFIELD  SUITES  HOTEL 
LP. 

SUPER  8  MOTEL  ORLANDO  .... 

THE  PEABODY  ORLANDO 

TRAVELODGE  ._ 

TRAVELODGE  FLORIDA  MALL  . 


SmataddTMS 


8001  INTERNATIONAL  DR 

6510  W.  COLONIAL  DR 

1825  N.  MILLS  AVE 

5445  FORBES  PL 

5780  MAJOR  BLVD 


8301    S.   ORANGE   BLOSSOM 

TRAIL 
3838   S.    ORANGE    BLOSSOM 

TRAIL. 
736  LEE  RO 

410    N.    ORANGE    BLOSSOM 

TRAIL 
227  N.  EOLA  DR  „ > 

3836  BEELINE  EXPRWY 

3836  MCCOY  RO  

4855    S.    ORANGE    BLOSSOM 
TRAIL. 

830  LEE  RD 

7600  INTERNATK)NAL  DR 

9000  INTERNATIONAL  DR 

9000  INTERNATIONAL  DR 

7400  CANADA  AVE 

4724   N.    ORANGE    BLOSSOM 
TRAIL 

5555  HAZELTINE  DR 

8444  INTERNATIONAL  DR  

8686  PALM  PKWY  ..>. 

60  S.  IVANHOE  BLVD 

3200  W.  COLONIAL  DR 

7400  INTERNATIONAL  DR 

7400  INTERNATIONAL  DR  

7400  INTERNATIONAL  DR 

8300  JAMAICAN  CT 

8700   S.   ORANGE   BLOSSOM 
TRAIL 

9922  HAWAIIAN  CT  _ 

7975  CANADA  AVE «.... 

8800  MEADOW  CREEK  DR  

8601    S.   ORANGE   BLOSSOM 
TRAIL 

6323  INTERNATIONAL  DR 

9956  HAWAIIAN  CT  

9956  HAWAIIAN  CT  

2400   S.    ORANGE    BLOSSOM 

TRAIL. 
5736   S.    ORANGE    BLOSSOM 

TRAIL 

1500  SAND  LAKE  RD  

1724  ALAFAYA  TRAIL  

10100  INTERNATIONAL  DR 

6677  SEA  HARBOUR  DR  

8480  INTERNATIONAL  DR 

5900  AMERICAN  WAY „.... 

9801  INTERNATIONAL  DR 

5858  INTERNATIONAL  DR 

8296   S.   ORANGE    BLOSSOM 
TRAft.. 


CKy/Stata/Zip 


ORLANDO,  FL  32818-«286 

ORLANDO.  FL  32816-6822 

ORLANOO.  FL  32803-1888 

ORLANDO.  FL  32812- 

ORLANDO.  FL  32819-7904  ._.., 


Tatophona 


ORLANOO.  FL  32821-8388 

ORLANOO.  FL  32809-8862 

ORLANOO,  FL  32810-6612 

ORLANOO.  FL  32806-1788 

ORLANOO.  FL  32801-2036 

ORLANOO,  FL  32812-4198 

ORLANDO.  FL  32812- 

ORLANDO.  FL  3280^1776 

ORLANDO,  FL  32810-5519  . 
ORLANDO.  FL  3281»-8293  , 
ORLANDO.  FL  32819-9395  . 

ORLANDO.  FL  3281^ 

ORLANDO.  FL  3281»- 


407-659-2711 


407-345-8585 
407-363-0332 


ORLANOO.  FL  32810-1603 

ORLANDO.  FL  32812- 

ORLANDO.  FL  32819-9329 

ORLANDO.  FL  3281ft- 

ORLANDO.  FL  32804-6493 

ORLANDO.  FL  32808-8088  , 

ORLANOO,  FL  32818- 

ORLANDO.  FL  32819- 

ORLANDO,  FL  32818-«2d4  , 
ORLANDO,  FL  3281^-9341  , 

ORLANDO,  FL  32809-7996  . 


ORLANDO,  FL  32819- 

ORLANDO,  FL  32819- 

ORLANDO,  FL  32821- 

ORLANDO,  FL  32809-7983  ..... 

ORLANDO.  FL  32819-6298 

ORLANDO.  FL  3281^-8101  

ORLANOO.  FL  32819- 

ORLANDO.  FL  32805-5453 

ORLANOO.  FL  32809-3915 

ORLANOO.  FL  32809-7081  ..._ 

ORLANDO,  FL  32826- 

ORLANDO.  FL  32821-8095 

ORLANDO.  FL  32821- 

ORLANOO,  FL  32818- 

ORLANDO.  FL  32819-8202 

ORLANDO,  FL  32819-8197  .„.. 

ORLANDO,  FL  32819-8204 

ORLANOO.  FL  32809-  _ 


407-351-4600 
407-351-4600 


407-351-6100 
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Properly  nam* 


TRAVELOOGE  GAROeiS  AT 
OflLANDO  JETP. 

TRAVELOOGE  ORLANDO  AIR- 
PORT. 

TRAVELOOGE  ORLANDO  AIR- 
PORT. 

TRAVaOOGE  ORLANDO 

CENTROPLEX 

VILLAGE  INN 


POBox/RtNo. 


WASHINGTON  INN 

WYNFIELO  INN  WESTWOOO 
AQUA  TERRACE  MOTEL 

ARGOSY  MOTEL 

COMFORT  INN  BEACHSIOE  .. 


CORAL  BEACH  MOTEL  

CORAL  SANDS  INN  A  SEASDE 

C. 
DAYS  INN  ....« ^ 

DRIFTWOOD  BEACH  MOTEL  ... 

ECONO  LODGE  3  .:,.. 

ECONO     LODGE     ON     THE 
BEACH. 

GRANADA  INN 


7101    S.   ORANGE   BLOSSOM 

TRAIL 
1853  MCCOY  RO 

1863  MCCOY  RO 


BEACH 


HOLIDAY     HARBOR 

MOTEL 
HOLIDAY  MN  195  NORTH  _ 
HOWARD  JOHNSON  LODGE 
JAMACIAN  BEACH  MOTEL  .. 

MAINSAIL  MOTEL 

MAKAI  MOTEL 


400  N.  MAGNOLIA  AVE 

17883  E.  COLOMAL  DR  . 

536  W.  WASHINQTON  ST  .... 
6263  WESTWOOO  BLVO  .... 
589  S.  ATLANTIC  AVE 

1256  OCEAN  SHORE  BLVD  . 

507  8.  ATLANTIC  AVE 

711  S.  ATLANTIC  AVE 

1009  OCEAN  SHORE  BLVO  . 


Qty/Stata/Zlp 


ORLANDO.  FL  32800-6773 
ORLANDO,  a  3280»>7817 

ORLANDO.  FL  32e0»- 

ORLANDO.  FL  SaOt- 


839  S.  ATLANTIC  AVE 

657  S.  ATLANTIC  AVE 

1634  N.  US  1  

295  S.  ATLANTIC  AVE 

51  S.  ATLANTIC  AVE 

1537  N.  OCEAN  SHORE  BLVD 


1614  N.  US  HWY.  1 
1633  N.  US  HWY.  1  ... 
605  S.  ATLANTIC  AVE 


OCEAN  CREST  MOTEL 

OCEAN  DUNES  MOTEL 
OCEAN  SHORE  MOTEL 


OCEANIC  MOTEL 


ORMOND  INN _ 

QUALITY  INN  OCEANSIDE 


QUALITY    INN-DAVIS    BROTH- 
ERS. 

SCOTTISH  INNS 

SUN  DECK  MOTEL 

SURFSIDE  MOTEL 

SYMPHONY  BEACH  MOTEL  -.. 

TOMOKA  MOTEL 


RT1  _. 


281  S.  ATLANTIC  AVE 

707  S.  ATLANTIC  AVE 

2040  OCEAN  SHORE  BLVO 

565  S.  ATLANTIC  AVE 

1896  OCEAN  SHORE  BLVD 

1057  OCEAN  SHORE  BLVD 


TREASURE  COVE  MOTEL 

VANGUARD  MOTEL 

VILLAGE  MOTEL 

VIENNA  MOTEL 

HOUDAY  MN 

HOLIDAY     INN     SARASOTA— 

SOUTH 
SEALS  COVE  MOTEL 


372  S.  YONGE  ST _ 

251  S.  ATLANTIC  AVE ..^ 

1567  N.  US  HWY.  1 

1608  N.  US  1 

1285  OCEAN  SHORE  BLVD  . 
484  S.  ATLANTIC  AVE 

453  S.  ATLANTIC  AVE 

900  N.  US  HWY.  1 

145  S.  ATLANTIC  AVE 

650  S.  YONGE  ST 

342  S.  ATLANTIC  AVE 

1732  OCEAN  SHORE  BLVD  . 

1660  S.  TAMAMI  TRAM. 

1660  S.  TAMIAMi  TRAIL  

138  S.  TAIyRAMI  TRAIL 


ORLANDO.  FL  32820-2218 

ORLANDO,  FL  32901-2217 

ORLANDO.  FL  32821-8099 

ORMOND  BEACH,   FL  32074- 

7792. 
ORMOND  BEACH,  FL  32074- 

3699 
ORMOND  BEACH.   FL  32074- 

7129. 
ORMOND  BEACH.  FL  32178-  „ 
ORMOND  BEACH.  FL  32178-  ,J 

ORMOND  BEACH,   FL  32074- 

7895. 
ORMOND  BEACH,   FL  32074- 

7795. 
ORMOND  BEACH,   FL  32074- 

2525. 
ORMOND  BEACH,   FL  32074- 

8197. 
ORMOND   BEACH,   FL  32074- 

6618. 
ORMOND  BEACH,  FL  3217ft-  .. 

ORMOND  BEACH.  R  32174-  „. 
ORMOND  BEACH.  FL  32174-  ... 
ORMOND  BEACH,   FL  3217»- 

619a 
ORMOND  BEACH.  FL  32074- 

8196. 
ORMOND  BEACK  FL  32074- 

7893. 
ORMOND  BEACH.  FL  32074- 

3195. 
ORMOND  BEACH.  FL  32178-  - 
ORMOND  BEACH.   FL  32074- 

3199 
ORMOND  BEACH,   FL  32074- 

4197. 
ORMOND  BEACH.  FL  32074-  ... 
ORMOND  BEACH.  FL  32176- 

8195. 
ORMOND  BEACH.  FL  32074-  _. 

ORMOND  BEACH.  FL  32174-  ^ 
ORMOND  BEACH,  FL  32176-  ... 
ORMOND  BEACH   FL  32074- 

7178. 
ORMOND  BEACK  FL  32178- 

7127. 
ORMOND  BEACH.  FL  32074-  _ 
ORMOND   BEACH.  FL  32074- 

6620. 
ORMOND  BEACH.  FL  32074- 

7654. 
ORMOND  BEACH.  FL  32074- 

8148. 
ORMONO    BY    THE    SEA.    R 

32176-3297. 

OSPREY,  FL  34229-9782 

OSPREY.  FL  34229- 

OSPREY,  FL  3422^-9211 


407-861-1113 
407-423-1671 


813-988-2121 
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Prop«i1ynam« 


SCOTTISH  INN 


DALLAS  MOTEL  

everglades  inn 

GRASSY  WATERS  MOTEL  

HOUOAY  INN  PALATKA 

HOUDAY  INN  RIVERFRONT  .... 

SUBURBAN  INN  

TOWN  HOUSE  MOTEL  

WILLIAM  PENN  MOTEL 

DAYS  INN  PALM  BAY  

HOLIDAY  INN  PALM  BAY 

HOLIDAY  INN  PALM  BAY  

PALM  BAY  INN  

PALM  TERRACE  MOTEL 

RIVERSIDE  MOTEL 

SHOREUNE  MOTEL  

BRAZILIAN  COURT  HOTEL 

BREAKERS  HOTEL  

CHESTERFIELD     HOTEL     DE- 
LUXE P. 
COLONY  HOTEL  


POBox/RtNo. 


HEART  OF  PALM  BEACH 
HOTEL 

HOWARD  JOHNSONS  MOTOR 
LODGE. 

PALM  BEACH  HILTON 

PALM  BEACH  SEA  LORD 
MOTOR  HOTEL 

PLAZA  INN 

TESTAS  HOTELS  ft  RES- 
TAURANTS INCORPORATED. 

THE  BRAZILIAN  COURT 

COMFORT  INN 

ECONOMY  INNS  OF  AMERICA 

HOUOAY    INN    PALM    BEACH 

GARDENS. 
PALM  BEACH  GARDENS  MAR- 

RKDTT. 
PGA  RESORT  HOTEL 


RADISSON  SUITE  HOTEL 

BEST  WESTERN  SEASPRAY  ... 

BON      AIRE      YACHT      CLUB 

MOTEL 
EMBASSY  SUITES  HOTEL 


PARADISE  INN 


TROPICAL  ISLES  APT— MOTEL 

SHERATON  PALM  COAST  RE- 
SORT 

CLEARWATER  ECONO  LODGE 

ECONO  LODGE 

KNIGHTS  INN  „ 

INNISBflOOK  HILTON  RESORT 

PALM  SHORES  MOTEL 

BAYSHORE  INN  

FIVE  OAKS  INN  

LEE  MOTEL  

PARKWAY  MOTEL  .t 

RIVERSIDE  MOTEL 

STILLS  MOTEL  

QUALITY  IN  OCEANSIDE  RE- 
SORT. 

OAKS  MOTEL 

PANACEA  MOTEL „ 


StrMtaddTMs 


1-75  ft  SR  136 


491  HWY.  90  W 

164  E.  2ND  ST  

2264  E.  MAIN  ST 

201  N.  1ST  ST 

201  N.  RRST  ST  

N.  HWY.  17  1M 

100  MOSLEY  AVE 

100  FEDERAL  ST 

4700  DIXIE  HWY.  NE  

1881  PALM  BAY  RD..  NE 
1881  PALM  BAY  RD.  NE  . 
1170MALABARRO.se  .. 

5154  NE  DIXIE  HWY 

6225  S.  US  1  

3370  DIXIE  HWY.  NE 

301  AUSTRALIAN  AVE  .... 

S.  COUNTY  RD  

363  COCOANUT  ROW  .... 


155  HAMMOND  AVE , 

160  ROYAL  PALM  WAY 

2870  S.  OCEAN  BLVD  ... 


2842  S.  OCEAN  BLVD 
2315  S.  OCEAN  BLVD 


215  BRAZILIAN  AVE 
231  SUNSET  


301  AUSTRAILIAN  AVE 
11360  US  HWY.  1  


4123  NORTHLAKE  BLVD  

4431  PGA  BLVD 

4000  RCA  BLVD 

400  AVE.  OF  THE  CHAMPIONS 

4350  PGA  BLVD 

117  OCEAN  AVE 


188  LAKE  DR  

181  OCEAN  AVE 
151  OCEAN  AVE 


100  INLETWAY 

300  CLUBHOUSE  DR 


32000  N.  US  HWY.  19  

32000  US  HWY.  19  N  

34106  US  HWY.  19  

36750  US  HWY.  19  N  

5120  N.  HARBOUR  CITY  BLVD 

3512  US  41  N  

1102  RIVERSIDE  DR  

331 1  N.  US  HWY.  41   

713  17TH  ST.  W 

325  W.  8TH  AVE  

1419  US  HWY.  301  

1208  N.  OCEAN  BLVD 


S.  HWY.  98 
HWY.  96 


City/Stata/Zlp 


PO     WHITE      SPRINGS.      FL 
32096-. 

PACE.  FL  32571-1050 

PAHOKEE.  FL  33476-1814  „ 

PAHOKEE.  FL  33475-1124  

PALATKA.  FL  32177-3798  

PALATKA.  FL  32177-  

PALATKA.  FL  32177-  

PALATKA.  FL  32177-4499  

PALATKA.  FL  32177-3799  

PALM  BAY.  FL  3290&-«)36  

PALM  BAY.  FL  32905-  

PALM  BAY.  FL  32905-7541   

PALM  BAY,  FL  32907-2177  

PALM  BAY.  FL  32905-6097  ... 

PALM  BAY.  FL  32905-  

PALM  BAY.  FL  32905-2597  .... 
PALM  BEACH.  FL  33480-4623 
PALM  BEACH.  FL  33480-4024 
PALM  BEACH.  FL  33480-  


PALM  BEACH.  FL  33480-4799  . 
PALM  BEACH,  a  33480-4254  . 

PALM  BEACH,  a  33480-5597  . 

PALM  BEACH.  FL  33480-6540  . 
PALM  BEACH.  FL  33480-6399  . 

PALM  BEACH.  FL  33480-4682  . 
PALM  BEACH.  FL  33480-^14  . 

PALM  BEACH.  FL  33480-  

PALM   BEACH   GARDENS.    FL 

33410-3224. 
PALM   BEACH   GARDENS.    FL 

33407-6258. 
PALM    BEACH    GARDENS.    FL 

33410-6545. 
PALM    BEACH    GARDENS.    FL 

3341 0-. 
PALM   BEACH   GARDENS.   FL 

3341 0-. 
PALM   BEACH   GARDENS.    FL 

33410-6524. 
PALM    BEACH    SHORES.     FL 

33404-5736. 
PALM     BEACH    SHORES.     FL 

33404-6787. 
PALM     BEACH    SHORES.     FL 

33404-. 
PALM    BEACH    SHORES.     FL 

33404-5795. 
PALM    BEACH    SHORES.     FL 

33404-6214. 
PALM  COAST.  FL  32051-  


PALM  HARBOR.  FL  34884-3711 

PALM  HARBOR.  FL  34684-  

PALM  HARBOR.  FL  34684-2100 
PALM  HARBOUR.  FL  34684-  .... 

PALM  SHORES.  FL  32935-  

PALMETTO.  FL  34221-9689  

PALMETTO.  FL  34221-4929  

PALMETTO.  FL  34221-9362  

PALMETTO.  FL  34221-3103  

PALMETTO.  R  34221-5117  

PALMETTO.  FL  34221-  

POMPANO  BEACH.  FL  33062-  . 


PANACEA,  FL  3234^ 
PANACEA.  FL  32346- 


904-^28-3481 


407-723-8181 


407-66S-7740 


813-786-2529 
813^^942^20b6 


305-782-5300 
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Proptrty  name 


posers  MOTEL  ...„ 

BAY  VILLA  MOTEL 

BESl  WESTERN  BAYSIOE  INN 

BLUE  BAY  MOTOR  LODGE  

BUDGET  MN  

CANHON  MOTEL  

CLASSIC  INN 

COMFORT  INN  _ 

DAYS  INN 

DAYS  INN  PAftAMAciifY'Z!!!! 

DOWNTOWN  MOTEL 

EAGLE  INN  MOTEL 

ECONaOOGE „ 

EL  PANAMA  MOTEL 

EXPRESS  INN  

FAIRWAY  INN 

FARR  INN  „ 

HOUOAY  INN  _ „ 

HOLIDAY  INN  BEACH  RESORT 

(HILTON,  INC.). 

HOLIDAY  INN  MALL 

HOWARD  JOHNSON'S  LODGE 

HOWARDS  MOTEL  

JETAIRE  MOTEL „. 

LA  BRiSA  INN „ _ 

LA  BRISA  INN „ 

LA  BRJSA  INN  TYNDALL  EAST  . 

LEES  MOTEL  „..._ _ 

MARIE  MOTEI 

MATTIES  MOTEL  

NEOTA  MOTEL _ 

PANAMA      CITY      SUPER      8 

MOTEL. 

PARKER  INN  _. „ 

PASSPORT  INN „ 

RAMADA  INN  MOTEL 

REBA  MOTEL  

RELAX  INN 

SCOTTISH  INN 

SOUTHERN  OAKS  MOTEL 

STACEY-S  MOTEL  

THRIFTY  INN  BY  THE  BAY  

TWEEN  BAYS  MOTEL 

UNtCORN  MOTEL  

USA  INN  1  „™ 

WALDREP  MOTEL  

ADMJRAL  MOTEL  

ALTAN-S  BEACH  MOTEL 

AMERICANA  MOTEL 


POBox/RtNo. 


AOUA  VIEW  MOTEL  

BAHAMA  MOTEL 

BARERX5T  BEACH  INN  ... 
BARNEY  GRAYS  MOTEL  . 
BARNEY  GRAYS  MOTEL  . 
BEACH  HOLIDAY  MOTEL  . 

BEACH  MOTEL 

BEACHCOMBER  MOTEL  ... 

BEACHSIOE  MOTEL  2 

BEACHWAV  MOTE«    


Slrastaddrms 


HWY.  96 

4501  W.  HWY. 


98 


711  W.  BEACH  DR 
3407  W.  HWY.  98  - 

3910  W.  HWY.  98 

2111  US  HWY.  231 

4903  W.  HWY.  98 

1013  E.  23RD  ST 

301  W.  23RO  ST 

4111  HWY.  98  W 

836  HARRISON  AVE __ 

6319  OAK  SHORE  OR 

4411  W.  HWY.  98 

1131  HARRISON  AVE 

4810  W.  HWY.  98 

3400  W.  HWY.  96 

1306  BECK  AVE  

2001  COVE  BLVD 

11127  FRONT  BEACH  RO 

2001  N.  COVE  BLVD  

4601  W.  HWY.  98A 

4911  W.  HWY  98  

6249  E.  HV^.  98 

9424  FRONT  BEACH  RD  ... 

5711  E.  HWY.  98 

5711  E.  TYNDALL  PKWY  . 

1342  COVE  BLVD 

545  MAGNOLIA  AVE 

1127  BECK  AVE 

726  E.  14TH  CT 

207  HWY.  231   _ 


4933  W.  BUS  98 

5003  W.  HWY.  96 

3001  W.  10TH  ST 

323  S.  TYNDALL  PKWY  

900  HARRISON  AVE _.... 

4907  W.  HWY.  98 „ 

4128  W.  HWT/.  98  „ 

4636  E.  US  BUSINESS  HWY.  9 

1212  BECK  AVE  

4508  W.  HWY.  96  

4208  W.  HWY.  96 

710  E.  15TH  ST 

3513  W.  HWY  98 

16815  W.  FRONT  BEACH  RD  ... 

5700  THOMAS  DR  

11807  W.  FRONT  BEACH  RO  ... 

4909  HISPANOLA  ST _ 

618  EVERGREEN  ST  _ 

9450  SW  THOMAS  DR  

10640  W.  FRONT  BEACH  RD  ... 

10901  W.  FRONT  BEACH  RD  ... 

15401  w.  FRO^^•  beach  RD  ... 

10996  W.  FRONT  BEACH  RO  ... 
17101  W.  FRONT  BEACH  RD  ... 
10713  W.  FRONT  BEACH  RO  ... 
604  FERNWOOO  ST _ 


Ctty/Staia/Zlp 


PANACEA.  FL  3234«-«640  . 

PANAMA  CITY,  FL  32401-1026 
PANAMA  CITY,  FL  32401-2319 
PANAMA  CITY,  FL  32401-1267 
PANAMA  CfTY,  FL  32401-1167 
PANAMA  CITY.  FL  32405-5242 
PANAMA  CITY.  R  32401-1034 
PANAMA  CITY,  FL  32405-5313 
PANAMA  CfTY,  FL  324C5-4638 
PANAMA  CITY,  FL  32401-1170 
PANAMA  CITY.  FL  32401-2528 

PANAMA  CITY,  FL  32404- 

PANAMA  CITY,  FL  32401-1024 
PANAMA  CITY,  FL  32401-2430 
PANAMA  CTTY,  FL  32401-1098 

PANAMA  CITY,  FL  32401-  

PANAMA  CITY,  FL  32401-1341 
PANAMA  CTTY,  FL  32405-5316 
PANAMA  CTTY.  FL  32407-  


PANAMA  CITY, 
PANAMA  CITY. 
PANAMA  CfTY, 
PANAMA  CITY, 
PANAMA  CITY, 
PANAMA  CITY. 
PANAMA  CITY, 
PANAMA  CITY, 
PANAMA  CTTY, 
PANAMA  CITY. 
PANAMA  CITY, 
PANAMA  CITY. 


FL  32405-  „ 

FL  32401-1099 
FL  32401-1077 
FL  32404-7434 

FL  32407-  

FL  32404- 

FL  32404-7230 
FL  32401-3374 
FL  32401-3086 
FL  32401-1456 
FL  32401-3310 
FL  32405-4701 


PMAMA  CITY.  FL 
PANAMA  CITY.  FL 
PANAMA  CITY.  FL 
PANAMA  CfTY.  FL 
PANAMA  CITY.  FL 
PANAMA  CfTY,  FL 
PANAMA  CITY.  FL 
PANAMA  CfTY.  FL 
PANAMA  CITY.  FL 
PANAMA  CfTY.  FL 
PANAMA  CITY.  FL 
PANAMA  CITY.  FL 
PANAMA  CITY.  FL 
PANAMA     CfTY 

32413-2499. 
PANAMA     CfTY 

32408-6716. 
PANAMA     CITY 

32407-3698. 
PANAMA     CITY 

32407-6910. 
PANAMA     CfTY 

32407-3202. 
PANAMA     CfTY 

32408-4296. 
PANAMA     CfTY 

32407-3914. 
PANAIMA     CfTY 

32407-3914. 
PANAMA     CfTY 

32413-. 
PANAMA     CfTY 

32407-3950. 
PANAMA     CITY 

3241S-2343. 
PANAMA     CfTY 

32407-3910. 
PANAMA     CfTY 

32407-3204. 


32404-  _ 

32401-1036 
32401-1496 
32404-6725 
32401-2528 
32401-1034 
32401-1171 

32404- 

32401-1459 

32401- 

32401-  

32405-6417 
32401-1259 
BEACH.     R. 

BEACH.  FL 

BEACH,  FL 

BEACK  FL 

BEACH,  FL 

BEACH.  FL 

BEACH,  FL 

BEACH.  FL 

BEACH,  FL 

BEACH,  FL 

BEACH,  FL 

BEACH,  FL 

BEACH,  FL 


Talephore 


904-234-1111 
904-769-OOCO 


904-871-2345 
904-e71-23«5 
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Propeftyname 


BEL-AIR  MOTEL 


BEST    ECONO    INN    PANAMA 

CITY. 
BIKINI  BEACH  MOTEL  

BLUE  DOLPHIN  MOTEL  

BRIGHT  STAR  MOTEL 

CALADIUM  VILLAGE  MOTEL  .... 

CASA  LOMA  MOTEL 

CASA  PLACE  MOTEL  

CASTLE  MOTEL  

CATALINA  COURT  MOTEL  .... 

CHAR  BETT  MOTEL  

CHATEAU  MOTEL  

COOKS  MOTEL  

DAYS  INN  .* 

DEL  MAR  MOTEL  

DESERT  PALMS  MOTEL  

DRIFTING  SANDS  MOTEL  

EBB  TIDE  MOTEL  


POBox/RtNo. 


EL    CENTRO   MOTEL   &    GIFT 

SHOP 
EL  PINE  MOTEL  


ELDORADO 

NORTH. 
ELDORADO 

SOUTH. 
FIESTA  MOTEL 


TRAVEL 
TRAVEL 


INN 
INN 


FLAMINGO  MOTEL 


FLAMINGO  MOTEL 

BEACHSIOE. 
FLORIDA  PALMS  MOTEL  


GALA  INN 

GEORGIAN  TERRACE  MOTEL 

GRANDE  GULF  MOTEL 

GULF  BREEZE  MOTEL 

GULF  CREST  MOTEL  

GULFSIDE  MIRAaE  MILE  INN 

GULFVIEW  MOTEL  

HERITAGE  MOTEL 

HI  TIDE  MOTEL  

HOLIDAY  HILLS  MOTEL  


Street  addfMS 


8507  SURF  Dfl 

11000  W.  FRONT  BEACH  RD  . 

11001  W.  FRONT  BEACH  RD  ., 
19919  W.  FRONT  BEACH  RD  .. 
14705  W.  FRONT  BEACH  RD  .. 

644  CALADIUM  CIR  

13615  W.  FRONT  BEACH  RD  .. 

121  CASA  PL 

20417  BACK  BEACH  RD  

20014  W.  FRONT  BEACH  RD  .. 

291  S.  ARNOLD  BLVD 

12525  W.  FRONT  BEACH  RD  .. 
9300  W.  FRONT  BEACH  RD  .... 
12907  W.  FRONT  BEACH  RD  .. 

8511  SURFDR 

17729  W.  FRONT  BEACH  RD  ... 

5530  THOMAS  DR  

6009  GULF  Dfl  

17120  W.  FRONT  BEACH  RD  ... 

8901  W.  FRONT  BEACH  RD  

10812  W.  FRONT  BEACH  RD  ... 
10811  W.  FRONT  BEACH  RD  ... 
13623  W.  FRONT  BEACH  RD  ... 

15524  W.  FRONT  BEACH  RD  ... 

15525  W.  FRONT  BEACH  RD  ... 
17784  W.  FRONT  BEACH  RD  ... 
17674  W.  FRONT  BEACH  RD  ... 
14415  W.  FRONT  BEACH  RD  ... 

6014  THOMAS  DR  

10720  W.  FRONT  BEACH  RD  ... 

8715  SURF  DR 

9600  S.  THOMAS  DR 

14501  W.  FRONT  BEACH  RD  ... 
15000  W.  FRONT  BEACH  RD  ... 
10708  W.  FRONT  BEACH  RD  ... 
380  HILL  RD  


City/State/Zip 


PANAMA     CITY     BEACH.     FL 

3240fr-4796. 
PANAMA     CITY     BEACH,     FL 

32407-3917. 
PANAMA     CITY     BEACH.     FL 

32407-3916. 
PANAMA     CITY     BEACH.     FL 

32413-1708. 
PANAMA     CITY     BEACH.     FL 

32413-3587. 
PANAMA     CITY     BEACH.     FL 

32413-2699. 
PANAMA     CITY     BEACH.     FL 

32413-3502. 
PANAMA     CITY     BEACH.     FL 

32413-1744. 
PANAMA     CiTY     BEACH.     FL 

324 13-. 
PANAMA     CITY     BEACH.     FL 

3241^-1601. 
PANAMA     CITY     BEACH,     FL 

3241 »-. 
PANAMA     CITY     BEACH.     FL 

32407-3397. 
PANAMA     CITY     BEACH,     FL 

32407-4033. 
PANAMA     CITY     BEACH,     FL 

32407-. 
PANAMA     CITY     BEACH,     FL 

32408-4716. 
PANAMA     CITY     BEACH.     FL 

32413-1942. 
PANAMA     CITY     BEACH,     FL 

32408-6712. 
PANAMA     CITY     BEACH,     FL 

32408- 
PANAMA     CITY     BEACH.     FL 

3241 3-. 
PANAMA     CITY     BEACH.     FL 

32408-40rj. 
PANAMA     UTY     BEACH,     FL 

32407-3913. 
PANAMA     CITY     BEACH,     FL 

32407-3912. 
PANAMA     CITY     BEACH,     FL 

32413-3589. 
PANAMA     CITY     BEACH.     FL 

32413-2598. 
PANAMA     CITY     BEACH.     FL 

32413-2598. 
PANAMA     CITY     BEACH.     FL 

32413-1993. 
PANAMA     CITY     BEACH.     FL 

32413-1930. 
PANAMA     CITY     BEACH.     FL 

3241^-3591. 
PANAMA     CITY     BEACH,     FL 

32408-6196. 
PANAMA     CITY     BEACH,     FL 

32407-3911. 
PANAMA     CITY     BEACH,     FL 

32408-4799. 
PANAMA     CITY     BEACH.     FL 

32408-4293. 
PANAMA     CITY     BEACH,     FL 

32413-3514.  , 

PANAMA     CITY     BEACH,     FL 

32413-3525. 
PANAMA     CITY     BEACH,     FL 

32407-3911. 
PANAMA     CITY     BEACH.     FL 
3241 3-. 


Telephone 
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Property  nam* 


holiday  hills  motel 

holiday  inn  beach 

holiday  lodge  motel  .... 

HOLIDAY  terrace  MOTEL 
HOLLOWAY  HOUSE  H«5TEL 

HOTEL  CALIFORNIA 

IMPALA  MOTEL 

IMPERIAL  INN  MOTEL 

INN  PARADISE  

J  P  STEPHENSON  MOTEL  .... 


JUNGLE    BEACH    MOTEL    RE- 
TREAT. 
KISKA  MOTEL  COTTAGE  18 


POBox/RtNo. 


LABRtSA  INN  BEACH  WEST 

LAGOON  MOTEL 

LAMPLIGHTER  INN 

LONG  BEACH  INN  

MARLIN  MOTEL  


MARRIOTTS    BAY    POINT   RE- 
SORT 
MERRIMAC  MOTEL  


STRIP        BEACH 


MIRACLE 
MOTEL. 
MONTERY  MOTEL 


NAUnCUS  BEACH  MOTEL 

OSPREY  MOTEL  

PANA  ROC  MOTEL  

PANAMA  INN  

PANAMA  INN  WEST  

PANAMA  PALMS  MOTEL  ... 

PIER  99  MOTOR  INN  

PIER  HOUSE  MOTEL 

PLAZA  MOTEL 

PORT  OF  CALL  MOTEL 

RAMADA  INN  BEACH  

REEF  MOTEL  

RENDEZVOUS  INN  

REST  A  WHILE  MOTEL  

RIVIERA  MOTEL 


Street  addrMs 


15328  W.  FRONT  BEACH  RO  ... 
11127  W.  FRONT  BEACH  RD  ... 

6400  W.  FRONT  BEACH  RD  

11831  W.  FRONT  BEACH  RD  ... 
15405  W.  FRONT  BEACH  RD  ... 
10624  W.  FRONT  BEACH  RD  ... 
17751  W.  FRONT  BEACH  RD  ... 
16819  W.  FRONT  BEACH  RD  ... 
15727  W.  FRONT  BEACH  RD  ... 
10710  W.  FRONT  BEACH  RD  ... 
15325  W.  FRONT  BEACH  RD  ... 
22202  W.  FRONT  BEACH  RD  ... 
9424  W.  FRONT  BEACH  RD   .... 

5915  N.  LAGOON  DR  

10714  W.  FRONT  BEACH  RD  ... 
10515  W.  FRONT  BEACH  RD  ... 

7905  W.  FRONT  BEACH  RD  

100  DELWOOD  RD  

5301  THOMAS  DR  

11827  W.  FRONT  BEACH  RD  ... 

5501  THOMAS  DR  

22217  W.  FRONT  BEACH  RD  ... 
15801  W.  FRONT  BEACH  RD  ... 

5507  THOMAS  DR  

16328  W.  FRONT  BEACH  RD  ... 
16328  W.  FRONT  BEACH  RD  ... 

5607  THOMAS  DR  

9900  BEACH  BLVD  

16320  W.  FRONT  BEACH  RD  ... 
12830  W.  FRONT  BEACH  RD  ... 
15817  W.  FRONT  BEACH  RD  ... 
12907  W.  FRONT  BEACH  RD  ... 
12011  W.  FRONT  BEACH  RD  ... 
17281  W.  FRONT  BEACH  RD  ... 

613  EVERGREEN  ST 

21504  W.  FRONT  BEACH  RD  ... 


CKy/State/Zlp 


PANAMA     CITY     BEACH,     FL 

32413-3528. 
PANAMA     CITY     BEACH.     FL 

32407-. 
PANAMA     CITY     BEACH.     FL 

32407-5698. 
PANAMA     CITY     BEACH.     FL 

32407-3601. 
PANAMA     CITY     BEACH.     FL 

32413-2591. 
PANAMA     CITY     BEACH.     FL 

32407-3909. 
PANAMA     CITY     BEACH,     FL 

32413-. 
PANAMA     CITY     BEACH.     FL 

32413-2439. 
PANAMA     aTY     BEACH.     FL 

32413-2595. 
PANAMA     CITY     BEACH.     FL 

32407-3999. 
PANAMA     CITY     BEACH.     FL 

32413-3527. 
PANAMA     CITY     BEACH,     FL 

32407-1209. 
PANAMA     CITY     BEACH.     FL 

32407-4128. 
PANAMA     CITY     BEACH.     FL 

32408-. 
PANAMA     CITY     BEACH,     FL 

32407-3998. 
PANAMA     CITY     BEACH.     FL 

32407-3906. 
PANAMA     CITY     BEACH.     FL 

32408-4816. 
PANAMA     CITY     BEACH.     FL 

32407-7207. 
PANAMA     CITY     BEACH.     FL 

32408-6793. 
PANAMA     CITY     BEACH.     FL 

32407-3601. 
PANAMA     CITY     BEACH.     FL 

32408-6711. 
PANAMA     CITY     BEACH,     FL 

32413-1207. 
PANAMA     CITY     BEACH.     FL 

32413-2509. 
PANAMA     CITY     BEACH.     FL 

32406-6796. 
P,\NAMA     CITY     BEACH,     FL 

32413-2521. 
PANAMA     CITY     BEACH.     FL 

32413-2521. 
PANAMA     CITY     BEACH.     FL 

32406-6713. 
PANAMA     CITY     BEACH,     FL 

32408-4208. 
PANAMA     CITY     BEACH.     FL 

3241 3-. 
PANAMA     CITY     BEACH.     FL 

32407-3312. 
PANAMA     CITY     BEACH.     FL 

32413-2597. 
PANAMA     CITY     BEACH.     FL 

32407-3398. 
PANAMA     CITY     BEACH,     FL 

32407-<J403. 
PANAMA     CITY     BEACH.     FL 

32413-2195. 
PANAMA     CITY     BEACH.     FL 

32407-3201. 
PANAMA     CITY     BEACH,     FL 

32413-1309. 


Telephone 
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Propsf^nanw 


SAN0OLLAR1NN  

SANOPtPEft-e&«»N  MOTEL  .. 

SANDS  INN 

SEA  AQUA  MOTEL  

SEA  FOAM  MOTEL  

SEA  OATS  MOTEL 

SEA  STAR  INN  

SEABREEZE  MOTEL  

SEASCAPE  INN 

SEAWITCH  MOTEL  

SEVEN  SEAS  MOTEL  

SHALfMAR  PLAZA  MOTEL  

SHERATON  MIRACLE  MILE  

SHIPSHAPE  INN 

SIESTA  MOTEL  

SILVER  SANOS  MOTEL 

SKY  WAY  MOTEL  

SOUTH  PACIFIC  MOTEL  

SPARTAN  INN  _ 

SPYGLASS  INN  

SUGAR  SANO  MOTEL 

SUMMER  BREEZE  MOTEL  

SUN  QLO  MOTEL 

SUNOIAL  MOTEL  

SUNNY  SANOS  MOTEL 

SUNSET  INN  ..._ 

SUNSET  INN  NORTH 

SURF  HIGH  INN  

TOURWAY  MOTEL 

TRADE  WINDS  MOTEL  ..., 

TREASURE    COVE    MOTEL    & 

APARTMENTS. 
TREASURE  ISLAND  MOTEL  


POBox/RtNe. 


TRIPS  MOTEL  „ 

TWIN  PALMS  MOTEL  .... 

VOYAGER  MOTEL  

WATERS  EDGE  MOTEL 


8088  SURF  OR 

17403  W.  FRONT  BEACH  RD  . 

«500  S.  THOMAS  OR 

17643  W.  FRONT  BEACH  RO  . 

0010  W.  THOMAS  DR 

8708  SURF  DR 

900  GULF  SIDE  DR  »... 

teeiO  W.  FRONT  BEACH  RD  . 
15505  W.  FRONT  BEACH  RO  . 
21905  W.  FRONT  BEACH  RD  . 

8013  THOMAS  DR  _... 

17545  W.  FRONT  BEACH  RD  . 

9400  S.  THOMAS  DR _... 

3821  THOMAS  DR  _..., 

9113  W.  FRONT  BEACH  RD  .... 

8801  SURF  DR  „.... 

18801  W.  FRONT  BEACH  fKD  .. 
18701  W.  FRONT  BEACH  RD  .. 
8614  W.  SURF  DR  „.... 

5004  THOMAS  DR  „.... 

20723  FRONT  BEACH  RD  .._.... 
9227  W.  FRONT  BEACH  RD  .... 

5401  THOMAS  DR  _.... 

15825  W.  FRONT  BEACH  RD  .. 

8501  W.  SURF  DR  

8109  SURF  OR  „ 

8100  SURF  OR  

10611  W.  FRONT  BEACH  RD  .. 
14701  W.  FRONT  BEACH  RD  .., 
12513  W.  FRONT  BEACH  RD  .. 
2603  THOMAS  DR 

5005  W.  GULF  DR  

14929  W.  FRONT  BEACH  RD  ... 

10801  FRONT  BEACH  RD 

16410  W.  FRONT  BEACH  RD  ... 
10995  W.  FRONT  BEACH  RD  ... 


CRy/Stat«/Zip 


Telephone 


PANAMA    CITY     BEACH.     FL 

32408-7594. 
PANAMA    CITY     BEACH,     FL 

32413-2097. 
PANAMA     CITY     BEACH.     FL 

32408-4295. 
PANAMA    CITY     BEACH.     FL 

3241 3-. 
PANAMA    CITY     BEACH.     FL 

32408-6197. 
PANAMA    CITY     BEACH.     FL 

32408-4759. 
PANAMA    Cmr    «EACH.     a 

32408-3901. 
PANAMA    cmr     BEACH.     FL 

32413-2440. 
PANAMA     CITY     BEACH.     R 

32413-2599. 
PANAMA     CITY     BEACH,     FL 

32413-1205. 
PANAMA    CITY     BEACH.     FL 

32408-7518. 
PANAMA    CITY     BEACH.     FL 

32413-2098. 
PANAMA     CITY     BEACH,     R 

32408-4213. 
PANAMA     CITY     BEACH.     FL 

32408-7304. 
PANAMA     CITY     BEACH.     FL 

32408-4029. 
PANAMA    CITY     BEACH,     FL 

32408-4798. 
PANAMA     CITY     BEACH.     FL 

32413-2439. 
PANAMA    CITY     BEACH,     FL 

32413-2498. 
PANAMA     CITY     BEACH,     FL 

32408-4719. 
PANAMA     CITY     BEACH.     FL 

32408-6999. 
PANAMA    CITY    BEACH.     FL 

3241S-1416. 
PANAMA     CITY     BEACH,     FL 

32408-4031. 
PANAMA     CITY     BEACH,     FL 

32408-6795. 
PANAMA     CITY     BEACH.     PL 

3241^-2594. 
PANAMA     CITY     BEACH.     FL 

32408-4716. 
PANAMA     aTY     BEACH,     FL 

32408-4709. 
PANAMA     CITY     BEACH,     R 

32408-4736. 
PANAMA     CITY     BEACH.     FL 

32407-3908. 
PANAMA     CITY     BEACH,     R 

32413-3518. 
PANAMA     CITY     BEACH.     FL 

32407-3396. 
PANAMA     CITY     BEACH.     R 

32408-6246. 
PANAMA     CITY     BEACH,     R 

32408-6998. 
PANAMA     CITY     BEAOH,     R 

32413-3522. 
PANAMA     CITY     BEACH,     R 

32407-3908. 
PANAMA     CITY     BEAOH.     R 

32413-2432. 
PANAMA    CITY     BEAOH.     FL 
32407-3914. 
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Property  name 


WAVE  CREST  MOTEL 
WHITE  SAND  MOTEL  . 
WIND  DRIFT  MOTEL  ... 


WISTERIA  INN 
WYE  MOTEL  ... 


POBox/RtNo. 


YOUNGS  MOTEL 


CIRCLE  ECONY  MOTEL 

CIVIC  INN 

CIVIC  INN  NORTH ^ 

COMFORT  INN  

COMFORT  INN 

COMFORT  INN-N  A  S  CORRY  .. 

DAYS  INN  

DAYS  INN  MOTEL „... 

ECONO  LODGE 

EXECUTIVE  INN 

GRIERS  GRAND  HOTEL  R  H  .... 

HAMPTON  INN  

HOLIDAY  INN  EXPRESS  

HOLIDAY      INN      UNIVERSITY 
MALL. 

HOMESTEAD  INN  

HOSPfTALITY  INN 

HOSPITALITY  INNS  OF  AMER- 
ICA. 

LA  OUINTA  MOTOR  INN  596  .... 

LANDMARK  INN  

LONGS  MOTEL  

LYON'S  MOTEL 

MARBLE  MANOR  MOTEL 

MARIA  MOTEL 

MAYFAIR  MOTEL  

MONA  LISA  MOTEL  „ 

MOTEL  6  0175 

MOTEL  6  1105 

MOTEL  6  1183 

OSCEOLA  RANCH  MOTEL 

PARK  INN  

PARK  INN  MOTEL 

PENSACOLA  HILTON  

PENSACOLA  MOTOR  LODGE  .. 

PENSACOLA  SUPER  8  MOTEL 

QUALITY  INN  

RAMADA  INN  BAYVIEW  

RAMADA  INN  NORTH 

RANCHO  VILLA  MOTEL  

RED  CARPET  INN 

RED  ROOF  INN  

RELAX  INN  „ 

RESIDENCE     INN     BY     MAR- 
RIOTT. 

RODEWAY  INN 

ROYAL  ARMS  MOTEL  

SMITHS  MOTEL  

SPANISH  TRAIL  MOTEL 

THE  KNIGHTS  INN  

THE       PENSACOLA      GRAND 
HOTEL. 

TOWN  &  COUNTRY  MOTEL  

TRAVEL  INN  

TRAVEL  INN  

VILLAGE  INN  .•;... 

VILLAGE  INN  CONDOMINIUMS 

WEST  FLORIDA  MOTEL 

BARBARY  COAST  MOTEL  


Street  addTM* 


22209  W.  FRONT  BEACH  RD 
17757  W.  FRONT  BEACH  RO 
14521  W.  FRONT  BEACH  RD 
20404  W.  FRONT  BEACH  RO 


256  S.  ARNOLD  RD 


19969  W.  FRONT  BEACH  RO 


4222  W.  MOBILE  HWY  

200  N.  PALAFOX  ST 

6500  UNIVERSITY  PtCWY  .... 
6919  PENSACOLA  BLVD  .... 
13585  PEROIDO  KEY  Dfl  „.. 
3  NEW  WARRINGTON  RD  .. 

710  N.  PALAFOX  ST 

7051  N.  PENSACOLA  BLVD 
7194  PENSACOLA  BLVD  .... 
6954  PENSACOLA  BLVD  .... 
2618  N.  GUILLEMAROE  ST  . 
7330  PLANTATION  

6501  PENSACOLA  BLVD  .... 
7200  PLANTATK)N  RD  


7830  RNE  FOREST  RD  .. 
6900  PENSACOLA  BLVO 
4910  W.  MOBILE  HWY  .... 


7750  N.  DAVIS  HWY 

6891  N.  PENSACOLA  BLVD 

5021  MOBILE  BLVD 

3114N.  ALCANIZST  , 

1700  W.  CERVANTES  ST  .... 

4551  MOBILE  HWY , 

4540  MOB\LB  HWY , 

4950  MOBILE  HWY 

5829  PENSACOLA  BLVD  

7226  PLANTATION  RD  

7827  N.  DAVIS  HWY 

4735  W.  MOBILE  HWY  

221  E.  GARDEN  ST  „. 

223  E.  GARDEN  ST  

200  E.  GREGORY  ST  

2305  W.  CERVANTES  ST  ..... 

7220  PLANTATION  RD  

6911  PENSACOLA  BLVD  

7601  SCENIC  HWY  

6550  PENSACOLA  BLVD  

4970  MOBILE  HWY 

4448  MOBILE  HWY 

7340  PLANTATION  RD  

3725  P^BILE  HWY  

7230  PLANTATION  RD  


8500  PINE  FOREST  RD 
3730  W.  MOBILE  HWY  .. 

5350  MOBILE  HWY 

6400  MOBILE  HWY 

1953  NORTHCROSS  LN 
200E.  RGORYST  


1717  W.CERVANTES  

1801  W.  CERVANTES  

1905  W.  CERVANTES  ST 

8240  N.  DAVIS  HWY 

8240  N.  DAVIS  HWY 

550  E.  9  MILE  RD  , 

24  VIA  DE  LUNA  


Ctty/State/ZIp 


PANAMA     CITY     BEACH.     FL 

3241^-1207. 
PANAMA     CITY     BEACH.     FL 

32413-1942. 
PANAMA     CITY     BEACH.     FL 

3241»-3614. 
PANAMA     CITY     BEACH.     FL 

32413-6240. 
PANAMA     CITY     BEACH.     FL 

32413-. 
PANAMA     CITY     BEACH.     FL 

3241 3-. 
PENSACOLA.  FL  32506^206  ... 
PENSACOLA.  FL  32501-4841  ... 
PENSACOLA,  FL  32514-4905  ... 
PENSACOLA.  FL  32505-1266  ... 
PENSACOLA.  FL  32507-9606  ... 

PENSACOLA.  FL  32506- 

PENSACOLA,  FL  32501-3999  ... 
PENSACOLA.  FL  32505-1298  ... 
PENSACOLA,  FL  32505-1262  ... 
PENSACOLA.  FL  32505-1222  ... 
PENSACOLA,  FL  32503-3714  ... 
PENSACOLA,  FL  32504-6336  ... 

PENSACOLA,  FL  32505- 

PENSACOLA,  FL  32504-6334  ... 

PENSACOLA,  FL  32506-9226  ... 
PENSACOLA.  FL  32505-1222  ... 
PENSACOLA.  FL  3250^-3230  ... 

PENSACOLA,  FL  32514-7573  ... 
PENSACOLA,  FL  32505-1267  ... 
PENSACOLA.  FL  3250&-3231  ... 
PENSACOLA,  FL  32503-3551  ... 
PENSACOLA,  FL  32501-2796  ... 
PENSACOLA,  FL  32506-3537  ... 
PENSACOLA.  FL  32506-3538  ... 
PENSACOLA.  FL  32506-3230  ... 
PENSACOLA,  FL  32505-2523  ... 
PENSACOLA,  FL  32504-6334  ... 
PENSACOLA,  FL  32514-7560  ... 
PENSACOLA,  FL  32506-3570  ... 
PENSACOLA,  FL  32501-6038  ... 
PENSACOLA,  FL  32501-6065 
PENSACOLA,  FL  32501-4878 
PENSACOLA.  FL  32505-7148 
PENSACOLA,  FL  32504-6334 
PENSACOLA,  FL  32505-1294 
PENSACOLA,  FL  32504-6841 
PENSACOLA,  FL  32505-1794  , 
PENSACOLA.  FL  32506-3230  , 
PENSACOLA.  FL  32506-4210  , 
PENSACOLA.  FL  32504-6336 
PENSACOLA,  FL  32505-6122  , 
PENSACOLA.  FL  32504- 


PENSACOLA,  FL  32506-9234 
PENSACOLA,  FL  32505-6123 
PENSACOLA,  FL  32506-2102 

PENSACOLA,  FL  32526- 

PENSACOLA,  FL  32514-6100 
PENSACOLA,  FL  32501- 


PENSACOLA,  FL  32501-2754  ... 
PENSACOLA.  FL  32501-2756  ... 
PENSACOLA.  FL  32501-2758  ... 
PENSACOLA,  FL  32514-6045  ... 
PENSACOLA,  FL  32514-6045  ... 
PENSACOLA,  FL  32514-1467  ... 
PENSACOLA  BEACH.  FL 
32561-2004. 


Telephone 


904-479-1000 


904-433-3336 
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PfopeMy  nam* 


BEST       WESTERN        MOTEL 

PCOLAB. 
FIVE  FLAGS  INN  MOTEL ..... 

GULFAIRE  MOTEL  


HOLIDAY      BEACH      RESORT 

SOUNDSID. 
HOLIDAY  INN  _>, 

SANDPIPER  MOTEL  

SUNSET  LODGE 

THE  DUNES  MOTEL 


POBox/RtNo. 


AJRPORT  MOTEL  

BAMBI  MOTEL 

BEST  BUDGET  INN 

CHAPARRAL  INN  

DAYS  INN  MOTEL 

KINGSWOOO  INN  MOTEL 

OLD  PAVILION  MOTEL 

SERVfLLA  MOTEL 

SKYLARK  MOTEL  

SOUTHERN  INN  

SUN  N  SAND  MOTEL  _ 

CHARLES  LA  MARK  MOTEL 


CHIEF  MOTEL 


DAYS  INN  GATEWAY 

EVERS  MOTEL 

KENV1N  MOTEL 

LA  OUINTA  MOTOR  INN  2638  .. 

HOLIDAY    INN    PALM    BEACH 
GARDENS. 

ECONOLODGE „ 

HIGHWAY  92  MOTEL 

HOLIDAY  INN  PLANT  OTY 

PARKEDALE  MOTEL  

WILSON  COURT  MOTEL 

AMBLE  INN  MOTEL  OF  PLAN- 
TATION. 
AMBLE  INN  MOTEL  OF  PLAN- 
TATION. 
COURTYARD  BY  MARRK3TT  .... 
COURTYARD    NY    MARROTT 
FT.  LAUDERDALE  PLANTATN. 

HAVEN  MOTEL 

HOLIDAY  INN  

HOLIDAY    INN    FT.    LAUDER- 
DALE. PLANTATION. 

PLANTATION  INN „ 

PLANTATION  MOTB.  

SHERATON    SUITES    PLANTA- 
TION. 

TOWN  MOTEL 

ISLAMORADA  INN 


TONYS  MOTEL 
ANCHOR  INN  ... 


ATLANTIC  INN 


BLUE  HERON  MOTEL 


SinHtaddrMS 


IBVIADELLttiA 

2tQ  FT  PICJCENS  RO  

21  VIA  DE  LUNA  OR 

1»VJADBLUNA  , 

165  FORT  PICI^MS  RO  .... 

2»  VIA  OE  LUNA  

t4  VIA  OELUNA  OR  

333  FORT  PICONS  flO  .... 


3296  S.  HWY.  tf , 

t«»  S.  B>W5N  BUTLER  PKWY 

2220  HWY.  19  S  _... 

21S9  HWY.  19  S _ 

2277  S.  HWY.  19 „ 

2755  S.  BYRON  BUTLER  PKWY 

S.  HWY.  361  KEATONflC 

HWY.  27 „_ 

317  N.  HWY.  19  _ 

2238  S.  BYRON  BUTLER  PKWY 

1706  S.  HWY.  ia 

6200  34TH  ST.  N 


8490  HWY.  19  

9359  N.  US  HWY.  19 

6800  N.  US  HWY.  19  

6801  HAINES  RD _., 

7500  N.  US  HWY.  19  ....„ 

4431  PX3A  BLVD 

301  S.  FRONTAGE  RD  

5805  HWY.  92  W 

2011  N.  WHEELER  ST 

4504  W.  US  HWY.  K. 

301  THOMAS  ST 

790  S.  40TH  AVE  

1010  SW  40TH  AVE 

7780  SW  6TH  ST  

7780  SW  6TH  ST  


1001  S.  SR  7  „ 

1711KUNIVERSmrt)R 
1711  N.  UNIVERSITY  DR 

375  N.  SR  7 

950  SW  40TH  AVE 

311  N.  UNIVERSITY  OR  „ 

1140  SW40TH  AVE 

87760  OVERSEAS  HWY  .. 


9290  OVERUIND  RD 
3229NE5THST  _..«, 

151  NW  ITTH  AV€  .» 

421  SUNSET  OR 


Oity/Stata/Zip 


PENSACOLA       BEACH.        FL 

32561-. 
PENSACOLA       BEACH,       FL 

32561-0039. 
PENSACOLA       BEACH,       R 

32561-2003. 
PENSACOLA       BEACH.        FL 

32561-2003. 
PENSACOLA       BEACH,        R 

32561-2098. 
PENSACOLA       BEACH,        FL 

32561-2003. 
PENSACOLA       BEACH,        FL 

32561-2098. 
*»ENSACOLA       BEACH,        FL 

32561-2011. 

PERRY.  R  32347-6403  

PERRY,  R  32347-5507  

PERRY,  FL  32347-6193  

f»ERRY,  R  32347-6101   

PERRY.  R  32347-6197  

i»ERRY,  R  32347-6398 

PERRY,  R  32347-  

PERRY.  R  32347-  

PERRY,  R  32347- 

PERRY.  R  32347-6194  

PERRY,  FL  32347-5597  

PINELLAS    PARK.    R    34665- 

6231. 
PINELLAS    PARK,    R    34665- 

1711. 
PINELLAS    PARK,    R    34666- 

5498. 
PINELLAS    PARK.    R    34665- 

6244. 
PINELLAS    PARK,    R    34666- 

6228. 
PINELLAS    PARK.    R    3466&- 

2746. 
PALM    BEACH    GARDENS,    R 

3341 0-. 
PLANT  CITY.  FL  33566-1915  .... 
PLANT  CITY.  R  33566-8291  .... 
PLANT  CITY,  R  3356^-1860  .... 
PLANT  QTY.  R  33566-8278  .... 
PLANT  CITY,  R  33566-3221  „.. 
PLANTATION.  FL  33314-  


Teiephona 


407-622-£260 


PLANTATION.  R  33314- 

PLANTATION,  R  33324- 
PLANTATKDN.  R  33324- 


PLANTATION,  R  33317-^4524 
PLANTATION,  R  33322-41B7 
PLANTATION,  R  33322-  


PLANTATION.  R  33317- 

PLANTATION,  R  33317-4523  _ 
PLANTATION,  R  33324- 

PLANTATION,  R  33317-4527  .. 
PLANTATION  KEY,  FL  33036- 

9536. 

APOPKA,  FL  32703-9485 

POMPANO  BEACH.  R  33062- 

4706. 
POMPANO  BEACH,  R  330a»- 

2813. 
POMPANO  BEACH.  R  SSOtt- 

5008. 


3re-475-1100 


305-472-5600 
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Property  name 


BUDGET  INN  OCEAN  RESORT 

colonial  acres  motel 

DAYS  INN  6524  

economy  inn 

HOLIDAY  GARDEN  MOTEL 

HOUDAY       INN       POMPANO 

BEACH. 
HOTEL  GR1SHAM 


HOTEL  POMPANO  QUEBEC 


HOWARD    JOHNSON    MOTOR 

LODGE. 
JASMIN  VILLA  &  MOTEL  


JASMIN  VILLA  &  MOTEL 

LE  CABANON  MOTEL 

LONE  PALM  MOTEL  

LUCAYA  HOTEL 

MOTEL  6  371  


OCEAN  RANCH  HOTEL  &  VIL- 
LAS. 
OCEAN  RETREAT  MOTEL  

OCEAN  VIEW  MOTEL 


POMPANO    BEACH    HOLIDAY 

INN. 
POMPANO    BEACH    HOLIDAY 

INN. 
POMPANO     BEACH      MOTOR 

LODGE. 
QUALITY  INN  OCEANSIDE  


RONNY  DEE  MOTEL 
SAN  TANDA  MOTEL  , 


POBox/RtNo. 


SANDS  HARBOR  HOTEL  &  MA- 
RINA. 
SANTA  ROSA  MOTEL  ~ 


SEA  CASTLE  RESORT  MOTEL 

SEA  COVE  MOTEL  

SHERWOOD  INN 


SPA  HOTEL 

SUNSET  MOTEL  ... 

SURFSIDE  MOTEL 


TERRACE  PLAZA  APART- 
MENTS &  MOTEL 

THREE  SISTERS  ECONOMY 
INN. 

VILLA  NOVA  MOTEL 

MARTINS  MOTEL 

PONCE  DE  LEON  MOTOR 
LODGE. 


Street  addf ess 


300  S.  OCEAN  BLVD  .„ 

4211  N.  FEDERAL  HWY  

1411  NW  31  ST  AVE 

555  S.  FEDERAL  HWY  

4661  N.  FEDERAL  HWY  

1350  S.  OCEAN  BLVD 

407  NW  4TH  AVE 

1301  S.  OCEAN  BLVD 

9  N.  POMPANO  BEACH  BLVD 

3309  SE  8TH  ST  

801  S.  OCEAN  BLVD  

504  N.  OCEAN  BLVD 

740  N.  OCEAN  BLVD 

1200  N.  OCEAN  BLVD 

1201  NW31STAVE 

1110  S.  OCEAN  BLVD 

1506  N.  OCEAN  BLVD , 

317  BRINY  AVE 

1350  S.  OCEAN  BLVD 

1333  S.  OCEAN  BLVD  

1112 N.OCEAN  BLVD 

1208  N.  OCEAN  BLVD 

717  S.  OCEAN  BLVD 

901  N.  OCEAN  BLVD 

125  N.  RIVERSIDE  DR  

308  S.  OCEAN  BLVD 

730  N.  OCEAN  BLVD 

213  S.  OCEAN  BLVD 

1460  S.  OCEAN  BLVD 


2601  N.  PALM  AIRE  DR 
412  SUNSET  DR  


710  S.  OCEAN  BLVD 

701  BRINY  AVE 

2300  NE  10TH  ST  

812  S.  OCEAN  BLVD 


City/Stat9/Zlp 


HWY.  90  &  81  

HWY.  81  A  MO  ..- 


POMPANO  BEACH,  FL  33062- 

5812. 
POMPANO  BEACH.  FL  33064- 

6096. 
POMPANO  BEACH,  FL  33069- 

1198. 
POMPANO  BEACH,  FL  33062- 

5803. 
POMPANO  BEACH.  FL  33064- 

6510. 
PC^PANO  BEACH.  FL  33062-  . 

POMPANO  BEACH,  FL  33060- 

6022. 
POMPANO  BEACH,  FL  33062- 

6999 
POMPANO  BEACH.  FL  33062- 

5795. 
POMPANO  BEACH.  FL  33062- 

6211. 
POMPANO  BEACH.  FL  33062- 

6315. 
POMPANO  BEACH,  FL  33062- 

4607. 
POMPANO  BEACH,  FL  33062- 

4695. 
POMPANO  BEACH,  FL  33062- 

4012. 
POMPANO  BEACH.  FL  33069- 

1111. 
POMPANO  BEACH.  FL  33062- 

6697. 
POMPANO  BEACH.  FL  33062- 

3493. 
POMPANO  BEACH,  FL  33062- 

5803. 
POMPANO  BEACH.  FL  33062- 

6998. 
POMPANO  BEACH.  FL  33062- 

6998. 
POMPANO  BEACH.  FL  33062- 

4097. 
POMPANO  BEACH.  FL  33062- 

4012. 
POMPANO  BEACH,  FL  33062- 

6398. 
POMPANO  BEACH.  FL  33062- 

4005. 
POMPANO  BEACH,  FL  33062- 

5000. 
POMPANO  BEACH,  FL  33062- 

5899. 
POMPANO  BEACH,  FL  33062- 

4696 
POMPANO  BEACH,  FL  33062- 

5695. 
POMPANO  BEACH.  FL  33062- 

7306. 
POMPANO  BEACH.  FL  33060-  . 
POMPANO  BEACH.  FL  33062- 

5098. 
POMPANO  BEACH.  FL  33062- 

6395. 
POMPANO  BEACH.  FL  33062- 

6394. 
POMPANO  BEACH,  FL  33062- 

4100. 
POMPANO  BEACH,  FL  33062- 

6396. 
PONCE  DE  LEON.  FL  32455-  ... 
PONCE  DE  LEON.  FL  3245&-  ... 


Telephone 


305-941-7300 
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Property  nam* 


mariott  at  sawgrass  re- 
sort, 
marriott  at  sawgrass  


PONTE  VEDRA  INN  &  CLUB 

PONTE  VEDRA  INN  A  CLUB  I  H 

DAYS  INN  OF  PORT  CHAR- 
LOTTE. 

KNIGHT  INN 

PORT  CHARLOTTE  MOTEL  


POBox/RtNo. 


PORT    CHARLOTTE    RAMADA 

INN. 
SANDPIPER  MOTEL  

PORT  LA  BELLE  INN  &  COUN- 
TRY C. 
DUSK  TO  DAWN  MOTEL 

ALLAMANDA  MOTEL  

COMFORT      INN      OF      PORT 

RICHEY. 
COMFORT     INN     OF     PORT 

RICHEY. 

DAYS  INN  

GULF  COAST  INN  ..„ 

GULF  SANDS  MOTEL 

SUNNY  BREEZE  MOTEL 

DIXIE  BELLE  MOTEL  

GULF  SANDS  MOTEL 


MOTEL  SAINT  JOE  

PHANTRY  HOTEL  

PIRATE'S  COVE  HOTEL 


RT  3  BOX  A 


BEST  WESTERN  PORT  ST 
LUCIE. 

RADISSON  INN  PORT  ST 
LUCIE. 

RAINBOW  MOTEL  &  EFFI- 
CIENCIES. 

BEST  WESTERN  INN 

CADILLAC  MOTEL  

FERN     VIEW     EFFICIENCIES 

MOTEL. 
FLAMINGO  MOTEL  


HOLIDAY      INN     OF     PUNTA 

GORDA. 
HOWARD  JOHNSON'S  


JO-EL  MOTEL 
KNIGHTS  INN 


MARINA  INN  &  CONFERENCE 

CENTER. 
NORTH  STAR  MOTEL  

PINE  TERRACE  MOTEL  


PUNTA        GORDA 

LODGE. 
SEA  COVE  MOTEL  . 


ECONO 


StrMtaddTM* 


1000  TPC  BLVD  

1000  TPC  BLVD  ....„ 

200  PONTE  VEDRA  BLVD 
200  PONTE  VEDRA  BLVD 
1941  TAMIAMI  TRAIL 


4100  TAMIAMI  TRAIL 
3491  TAMIAMI  Dfl 


3400  TAMIAMI  TRAIL 

3291  TAMIAMI  TRAIL 

1  OXBOW  DR 

4545  S.  RIDGEWOOD  AVE 


8621  US  HWY.  19  

11810N.  USHWY.  19 


11810  US  HWY.  19 

11736  US  HWY.  19 
10826  US  HWY.  19 
10840  US  HWY.  19 
7031  COLFAX  AVE 

W.  HWY.  96 

W.  HWY.  96  


501  MONUMENT  AVE  

302  REID  AVE  

4307  SE  BAYVIEW  ST 

7900  S.  US  1  

10120  S.  FEDERAL  HWY  .... 

6490  S.  US  HWY.  1  

26560  N.  JONES  LOOP  RD  . 

10151  TAMIAMI  TRAIL 

305  DUNCAN  RO  

12420  TAMIAMI  TRAIL 

300  RETTA  ESPLANADE  .... 

33  TAMIAMI  TRAIL 

11603  TAMIAMI  TRAIL 

9300  KNIGHTS  DR 

3150  MATECUMBE  KEY  RD 

11109  TAMIAMI  TRAIL 

2310  TAMIAMI  TRAIL 

1520  TAMIAMI  TRAIL 

25000  E.  MARION  AVE 


Oty/Stata/Zip 


PONTE  VEDRA.  FL  32062- 


PONTE    VEDRA    BEACH,     FL 

32082-8118. 
PONTE    VEDRA    BEACH,    FL 

32062-1810. 
PONTE    VEDRA    BEACH,     FL 

32082-1810. 
PORT  CHARLOTTE.  FL  33948- 

2196. 
PORT  CHARLOTTE,  FL  33852- 
PORT  CHARLOTTE.  FL  33952- 

8196 
PORT  CHARLOTTE,  FL  33852- 

8193. 
PORT  CHARLOTTE,  FL  33952- 

8095. 
PORT   LA   BELLE.    FL   33935- 

9713. 
PORT    ORANGE.     FL    32019- 

4524. 
PORT  RICHEY,  FL  3466ft-5346 
PORT  RICHEY.  FL  34668-1053 


Telephone 


PORT  RICHEY.  FL  3466»- 


PORT  RICHEY.  FL  34668-1049 
PORT  RICHEY.  FL  34668-2561 
PORT  RICHEY.  FL  34668-2561 

PORT  RICHEY.  FL  34668- 

PORT  SAINT  JOE,  FL  32456-  ... 
PORT  SAINT  JOE.  FL  3245ft- 

9601 
PORT  SAINT  JOE.  FL  32456- 

1913. 
PORT  SAINT  JOE.  FL  32456- 

1826. 
PORT    SALERNO.    FL    34997- 

6807. 
PORT  ST  LUCIE.  FL  34952-  ..... 


PORT  ST  LUCIE.  FL  34952- 
PORT  ST  LUCIE.  FL  34952- 


PUNTA    GORDA.     FL    33950- 

4708. 
PUNTA    GORDA,    FL    33850- 

4308. 
PUNTA    GORDA.     FL    33982- 

8442. 
PUNTA    GORDA.     FL    33955- 

2401. 
PUNTA    GORDA.     FL    33950- 

3696. 
PUNTA    GORDA.     FL    33950- 

3692. 
PUNTA    GORDA.     FL    33955- 

9293. 
PUNTA    GORDA.     FL    33950- 

4736. 
PUNTA  GORDA,  FL  33955- 

PUNTA    GORDA.     FL    33955- 

9299. 
PUNTA    GORDA.     FL    33950- 

5968. 
PUNTA    GORDA.     FL    33950- 

591  a 
PUNTA    GORDA.     FL    33950-1 

3999.  I 


813-663-3336 
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Property  name 


POBox/Rt^4o. 


Street  address 


City/Stata/Zip 


Telephone 


TRIANGLE  MOTEL 


ALLISON  HOUSE  INN  

DOWNTOWN  MOTEL 

QUINCY  MOTOR  LODGE  

BREEZESWEPT  ISLE  MOTEL  & 

MARI. 
EL  MOROCCO  MOTEL 


TIDES  MOTOR  INN  

BAYSHOHES  MOTEL 

CAROUSEL  MOTEL 

MARLIN  RESORT  MOTEL  . 

PARSLEY  MOTEL  _.-.. 

SINBAD8  MOTEL  _ 


RIDGE  MANOR  MOTEL 

BIANCHI  MOTEL  

BUDGET  MOTEL  OF  RIVIERA 
BEACH. 

DAYS  INN  OCEANFRONT  RE- 
SORT. 

EBONY  MOTEL  


HOWARD    JOHNSON    OCEAN 

FRONT. 
ISLAND     QUEEN     MOTEL     & 

APARTMENTS. 
KEUEY  MOTEL  


MOTEL  «  683 

OCEAN  lANE  MOTEL  & 
APARTMENTS. 

OLEANDER  MOTEL  &  APART- 
MENTS. 

RIVIERA  BEACH  MOTEL 


ROCK    GARDEN     MOTEL     & 

APARTMENTS. 
flUTLEOGE      INN       RESORT- 

MOTELftA. 
SAMS  MOTEL „ 


SANDS  HOTEL 

SHERATON  OCEAN  INN  

SINGER  ISLAND  HOLIDAY  INN 

SINGER  ISLAND  MOTEL 

SUPER  8  MOTEL  

SUPERIOR  QUALITY  INN _.. 


GARDEN  COURT  MOTEL  .. 
SPITZER^  SWISS  MOTEL 

VAN  WINKLE  MOTEL ;.. 

ROYAL  INN  ....- 


BAHIA  BCH  ISLAND  RESORT 
HOT 

CAROL  MOTEL 

RUSKIN  MOTEL  

SAFETY  HARBOR  HOTEL 


11 573  TAMIAMl  TRAIL 


215  N.MADISON  ST 

322  E.  JEFFERSON 

368  E.  JEFFERSON  ST 
MM27HWY.  1  


16333  GULF  BLVD.. 

16500  GULF  BLVD  » -, 

17485  GULF  BLVD 

18202  GULF  BLVD 

17566  GULF  BLVD 

17701  GULF  BLVD 

17819  GULF  BLVD 


5205  N.  TREIMAN  BLVD 

6425  US  301  S  

2135  BROADWAY ., 


2700  OCEAN  DR  - 

1101  OLD  DIXIE  HWY 
3800  N.  OCEAN  OR  ... 

1257  ISLAND  RO 

116W.  15THST 


3651  BLUE  HERON  BLVD  ... 
186  E.  BLUE  HERON  BLVD 


2620  EAST  WAY  

3124  BROADWAY 

29  W.  14TH  ST  ..„ 

3730  OCEAN  DR 

949  W.  9TH  ST  .._ 

2401  BEACH  CT „„ 

3200  N.  OCEAN  DR  

3700  N.  OCEAN  DR 

1166  N.  OCEAN  DR  ...» 

41 12  W.  BLUE  HERON  BLVD 
3501  BROADWAY  .- 


3880  S.  US  HWY.  1 

3220  S.  FISKE  BLVD  

1020  FLORIDA  AVE  a 

675  ROYAL  PALM  BEACH  BL  .. 


611  DESTINY  DR 


1202  US  HWY.  41  ... 

1B04US41S 

454  MAIN  ST  ..- 


PUNTA    GORDA.    FL    33855- 
9294. 

QUINCY.  FL  32351- 

QUINCY.  FL  32351-2530 _... 

QUINCY.  FL  32351-2530 

RAMROD  KEY,  FL  33042- 


BEACH. 

BEACH. 
SHORES. 
SHORES. 
SHORES. 
SHORES. 
SHORES. 


FL 

a 

FL 
FL 
FL 
FL 

FL 


REDINGTON 

33708-1564. 
REDINGTON 

33706-1429. 
REDINGTON 

33706-1368. 
REDINGTON 

33708-1045. 
REDINGTON 

33706-1296. 
REDINGTON 

33708-1233. 
REDINGTON 

33706-1133. 

RIDGE  MANOR.  FL  33525- „ 

RIVERVIEW,  FL  33568-  

RIVIERA    BEACH.    FL    33404- 

5649. 
RIVIERA    BEACH.    FL    33404- 

4702. 
RIVIERA    BEACH.    FL    33404- 

7399. 
RIVIERA    BEACH.    FL    33404- 

2897. 
RIVIERA    BEACH.    FL    33404- 

4709. 
RIVIERA    BEACH.    FL    33404- 

6104. 

RIVIERA  BEACH.  FL  33404- 

RIVIERA    BEACH.    R.    33404- 

4599. 
RIVIERA    BEACH.    FL    33404- 

RIVIERA    BEACH.    FL    33404- 

2369 
RIVIERA    BEACH.    FL    33404- 

6802. 
RIVIERA    BEACH.    FL    33404- 

2896. 
RIVIERA    BEACH.    FL    33404- 

7346. 
RIVIERA    BEACH.    FL   33404- 

4799. 
RIVIERA    BEACH.    FL    33404- 

3298 
RIVIERA    BEACH.    FL    33404- 

2806. 
RIVIERA    BEACH.    FL    33404- 

4732. 
RIVIERA    BEACH.    FL    33404- 

4855. 
RIVIERA    BEACH.    FL    33404- 

2331. 
R0CKLEEX3E.  FL  32955-4924  .. 

ROCKLEDGE.  FL  32955-  

ROCKLEDGE.  FL  3295S-2132  .. 
ROYAL     PALM     BEACH.     FL 

33411-7688. 
RUSKIN.  FL  33570-9385  


RUSKIN.  FL  33570- 

RUSKIN.  FL  33570- -... 

SAFETY  HARBOR.  FL  34695- 
3647. 
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Properly  nam* 


safety  harbor  motel 


wood       haven       motel 
efficienci. 

salt  springs  motel 

days  inn  sanford 

florida  hotel 

fountain  lodge  motel 

holiday  inn  m  sanford  .. 
holiday  inn  of  sanford  .... 

holiday  inn  sanford 

inn  on  the  lake  

SUPER  8 

SUPER   8   MOTELr  ORLANDO 
NORTH. 

THE  GABLES  HOTEL 

BLUE  HERON  MOTEL 

GALLERY  MOTEL  

GULF    BREEZE    COTTAGE    & 
MOTEL. 

JOLLY        ROGER        RESORT 
MOTEL. 

KONA  KAI  MOTEL 

RAMADA  INN  SANIBEL  

SANIBEL  INN  

SHALIMAR  MOTEL 

VILLA  CAPRI  MOTEL 

WESTWIND  INN  

41  MOTEL  

AIRPORT  INN  

ALINA  MOTEL 

ALLAMANDA  MOTEL  

AMERICANA  MOTEL 

BAY  MOTEL 

BEACH  HIDEAWAY  MOTEL  ...... 

BEL-AIR  MOTEL  

BON  HI  MOTEL  

CABANA  INN  MOTEL 

CADILLAC  MOTEL  

CAVALIER  MOTOR  INN 

CHERI  MOTEL 

COASTWOOD  MOTEL 

COMFORT  INN-SARASOTA  

DAYS  INN  

DAYS  INN  7156  

DESOTO  MOTEL 

ECONO  LODGE 

ECONO  LODGE 

FLAMINGO  COLONY  MOTEL  .... 

GALAXY  MOTEL 

GULF  SIDE  MOTEL  _ 

GULF    SUN    APARTMENTS    ft 
MOTEL. 

HAMPTON  INN  HOTEL  .. 
HARLEY  SANDCASTLE  MOTEL 

HOLIDAY  INN  

HOLIDAY  INN  DOWNTOWN  .'.'.'... 
HOLIDAY  INN  LIDO  BEACH  .. 
HOLIDAY  INN  SARASOTA/BRA- 
DENTON  AIRPORT/MARINA. 

HYATT  SARASOTA 

IMPERIAL  MOTEL  

ISLANDER  INN  

LYNNE  MOTEL  

MAPLE  LEAF  MOTEL 

MIDTOWN  MOTOR  INN  

MONTEREY  VILLAGE  MOTEL  .. 

NORMANDY  MOTEL 

PALM  TREE  MOTEL  

PALMS  3  MOTEL 

PARADISE  MOTEL 

PHILLIPPI  CREST  INN 


POBox/RtNo. 


StTMt  address 


1106  MAIN  ST 
1845  MAIN  ST 


HWY.  314 

M  «  FU  46 

500  S.  OAK  AVE  

2706  ORLANDO  DR 

1-44  SR46  

530  N.  PALMETTO 

530  N.  PALMETTO  AVE 
3200  S.  ORLANDO  DR  . 

4750  SR  46  W  , 

4750  STATE  RD.  46  W  ., 


401  S.  MAGNOLIA  AVE  . 

642  E.  GULF  DR  

541  E.  GULF  DR  

1061  SHELLBASKET  LN 


3287  W.  GULF  DR 


1539  PERIWINKLE  WAY  

1231  MIDDLE  GULF  DR  

937  GULF  DR  , 

2818  W.  GULF  DR  

1245  PERIWINKLE  WAY  

3345  W.  GULF  DR  

8071  N.  TAMIAMI  TRAIL 

5340  N.  TAMIAMI  TRAIL 

6926  US  HWY.  301  ST  BLVD 

4014  N.  TAMIAMI  TRAIL  

611  S.  WASHINGTON  BLVD 

8110  N.  TAMIAMI  TRAIL 

124  COLUMBUS  BLVD  

1080  N.  TAMIAMI  TRAIL 

209  S.  OSPREY  AVE  

2525  S.  TAMIAMI  TRAIL  

4021  N.  TAMIAMI  TRAIL  

3916  N.  TAMIAMI  TRAIL 

1715  N.  TAMIAMI  TRAIL 

2309  N.  TAMIAMI  TRAIL 

4800  N.  TAMIAMI  TRAIL 

6600  S.  TAMIAMI  TRAIL  

4900  N.  TAMIAMI  TRAIL  

924  N.  WASHINGTON  BLVD  , 

5311  OCEAN  BLVD 

215CALLEMIRAMAR  

4703  N.  TAMIAMI  TRAIL 

1716  N.  TAMIAMI  TRAIL 

138  GARFIELD  DR 

6722  MIDNIGHT  PASS  RD  .... 


5000  N.  TAMIAMI  TRAIL  ., 
1540  BEN  FRANKLIN  DR 
7150  N.  TAMIAMI  TRAIL  ., 

1  N.  TAMIAMI  TRAIL 

233  BEN  FRANKLIN  DR  .. 
7150  N.  TAMIAMI  TRAIL  .. 


City/State/Zip 


SANIBEL,  FL  33957-5699 


1000  BLVD.  OF  THE  ARTS 
4807  N.  TAMIAMI  TRAIL  .... 
1725  STICKNEY  POINT  RD 

6212  S.  TAMIAMI  TRAIL  

1312  N.  TAMIAMI  TRAIL 

1425  S.  TAMIAMI  TRAIL  

2413  N.  TAMIAMI  TRAIL  

400  N.  TAMIAMI  TRAIL 

4415  N.  TAMIAMI  TRAIL 

2329  N.  TAMIAMI  TRAIL 

2121  N.  TAMIAMI  TRAIL 


SARASOTA.  FL  32436- 

SARASOTA.  FL  34234-  

SARASOTA.  FL  34231-8897 
SARASOTA,  FL  34231-3987 
SARASOTA,  FL  34236-2496 
SARASOTA.  FL  34239-2995 
SARASOTA.  FL  34234-5807 
SARASOTA.  FL  34236-4822 
SARASOTA,  FL  34234-3863 
SARASOTA.  FL  34234-6805  , 
SARASOTA.  FL  34234-6344  , 


SAFETY  HARBOR.  FL  34695- 

3458. 
SAFETY  HARBOR.  FL  3469S- 

3324. 

SALT  SPRINGS.  FL  32134-  

SANFORD.  FL  32771- 

SANFORD.  FL  32771-1880 

SANFORD,  FL  3277^-5312 

SANFORD,  FL  32771- 

SANFORD.  FL  32771-1354  

SANFORD,  FL  32771-  

SANFORD,  FL  32773-6604 

SANFORD,  FL  32771- 

SANFORD.  FL  32771-  


SANFORD.  FL  32771-1982 
SANIBEL.  FL  33957-7196  .. 
SANIBEL.  FL  33957-5098  .. 
SANIBEL,  FL  33957-6899  .. 


Telephone 


SANIBEL.  FL  33957-4596  .... 
SANIBEL.  FL  33957-4601  .... 
SANIBEL.  FL  33957-6994  .... 
SANIBEL.  FL  33957-5702  .... 
SANIBEL.  FL  33957-4703  .... 
SANIBEL,  FL  33957-5501  .... 
SARASOTA.  FL  34243-1405 
SARASOTA.  FL  34234-2796 

SARASOTA.  FL  34234-  

SARASOTA.  FL  34234-3856 
SARASOTA.  FL  34236-6950 
SARASOTA.  FL  34243-2097 
SARASOTA.  FL  34242-2086 
SARASOTA.  FL  34236-2428 
SARASOTA.  FL  34236-6823 
SARASOTA.  FL  3423^-4598 
SARASOTA,  FL  34234-3855  , 
SARASOTA,  FL  34234-3854  , 
SARASOTA.  FL  34234-8394  , 
SARASOTA,  FL  34234-5805  . 

SARASOTA,  FL  34234-  

SARASOTA,  FL  34231-4832  . 
SARASOTA,  FL  34234-3873  . 
SARASOTA.  FL  34236-4248  . 
SARASOTA.  FL  34242-2077  . 
SARASOTA,  FL  34242-2076  . 
SARASOTA.  FL  34234-3869  . 
SARASOTA.  FL  34234-6337  . 
SARASOTA.  FL  34236-2023  . 
SARASOTA,  FL  34242-2503  . 

SARASOTA,  FL  34234-3875  . 
SARASOTA,  FL  34236-2301  . 
SARASOTA,  FL  34243-1498  . 
SARASOTA.  FL  34236-5599  ., 
SARASOTA.  FL  34236-1299  ., 
SARASOTA.  FL  34243- 


407-232-1910 


407-323-3443 


813-355-2781 
813-366-9000 


2549  ASHTON  RD |  SARASOTA,  FL  34231- 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  Ust  htovEMSER  16. 1993— Continued 


Property  name 


PIONEER  MOTEL 

R  H  THOMAS  HOTEL  

RAINBOW  MOTOR  LODGE  

RAMADA  INN  AIRPORT 

RHOADS  MOTEL 

ROYAL  PALMS  MOTEL  

SARA  SAND  INN  

SARA  SEA  INN  

SARASOTA  HYATT  HOUSE  

SARASOTA  MOTOR  INN  

SARASOTA  THRIFTLOOGE  

SCOTTISH  INNS 

SEA  CASTLE  MOTEL  5  

SOUTHLAND  iNN  

ST    ARMAND    INN    OF    LIDO 
BEACH. 

SUNCOAST  INN  

SUNDIAL  MOTOR  INN  

SUNNYSIDE  MOTEL 

SURF  VIEW  MOTEL 

THE  CAPRI  MOTEL 

THE  DO'WNTOWN  MOTEL  

THE  TOSCANY  MOTEL  

TIDES  INN  MOTEL  

TROPICAL  POINT  MOTEL 

TROPICAL  SHORES  INN 

TROPICAL  SHORES  INN 

TWIN  MOTEL 

WELLESLEY  INN 

WHITFIELD  MOTEL 

DAYS  WN  

DAYS  INN  SATELLITE  BEACH  .. 

RAMADA    OCEANFRONT    RE- 
SORT 

CORONET  MOTEL 

PALMER  MOTEL  

SANDRIFT  MOTEL  

HARBORVIEW        MOTEL        & 
EFFICIEN. 

BUDGET  INN  

ECONN  INN  

HOLIDAY  INN  

HOLIDAY  INN  

HOLIDAY  INN  OF  SEBRING 

INN  ON  THE  LAKES 

NAN  CES  O  WEE  HOTEL 

PARKSHORE  MOTEL  

POINSETTA  INN 

SAFARI  INN  

SANTA  ROSA  INN  4  CAFE  

SEBRING  INN  

SUN  EN  SAND  MOTEL  

SUNSET  BEACH  MOTEL 

WINTER  SET  MOTEL 

BROOK  MOTEL 

E  &  L  MOTEL 

MASTERS      ECONOMY       INN 
TAMPA  E. 

DAYS  INN  

SEMINOLE  VILLAGE  MOTEL  .... 

CRAFT  MOTEL  


PO  Box/Rt  No. 


DAYS  INN 


HOLIDAY  INN  MOTEL 


HOWARD  JOHNSON  MTR  LDG 
SCOTTISH  INNS 


SPRING  SIDE  MOTEL 


Street  address 


1188  N.  TAMIAMl  TRAIL  .... 

717  CENTRAL  AVE  

4200  N.  TAMIAMl  TRAIL  .... 
8440  N.  TAMIAMl  TRAIL  ..... 

1770  N.  TAMIAMl  TRAIL 

1701  N.  TAMIAMl  TRAIL  .... 

1400  N.  TAMIAMl  TRAJL 

6760  SARASEA  CIR 

1000  BLVD.  OF  THE  ARTS 

7251  N.  TAMIAMl  TRAIL 

270  N.  TAMIAMl  TRAIL  

4309  N.  TAMIAMl  TRAIL  

1011  SEASIDE  DR  

2229  N.  TAMIAMl  TRAJL 

700  BEN  FRANKLIN  DR  


270  N.  TAMIAMl  TRAIL  

4108  N.  TAMIAMl  TRAIL  

2601  S.  TAMIAMl  TRAIL  

1121  BEN  FRANKLIN  DR  

6782  SARASEA  CIR 

600  N.  WASHINGTON  BLVD 

129TAFTDR 

1800  STICKNEY  POINT  RD  . 

2304  N.  TAMIAMl  TRAIL  

6717  SARA  SEA  CIR  

6724  SARASEA  CIR 

1750  N.  TAMIAMl  TRAIL  

1803  N.  TAMIAMl  TRAIL  

1280  WHITFIELD  AVE  

180  HWY.  A1A _ 

180  HWY.  A-1-A 

1035  SR  A1A  


6010  US  HWY.  1   . 
11330  US  HWY.  1 

14415  US  1  

8800  US  1  


2803  S.  HWY.  27 

2919  S.  US  27  

6525  US  27  N  „ 

6525  US  27  N  

6525  N.  US  27  

3100  GULFVIEW  DR 

139  N.  RIDGEWOOD  DR 

125  PARK  ST  

610  LEMON  ST  

1406  N.  HWY.  27 

509  N.  RIDGEWOOD  DR 

3751  S.  HWY.  27 

1131  S.  27  US  HWY 

2221  SE  LAKEVIEW  DR  . 

5272  S.  HWY.  27 

11120E.  USHWY.  92 

11507E.  USHWY.  92 

6010  SR  579  N  


7545  N.  83RD  ST  

7901  SEMINOLE  BLVD 

5401     NE     SILVER     SPRINGS 

BLVD. 
5001      E.     SILVER     SPRINGS 

BLVD. 
5751      E. 

BLVD. 
5565     E. 

BLVD. 
5331     NE 

BLVD. 
5440     E. 

BLVD. 


SILVER  SPRINGS 

SILVER  SPRINGS 

SILVER  SPRINGS 

SILVER  SPRINGS 


CHy/State/Zip 


SARASOTA, 
SARASOTA. 
SARASOTA, 
SARASOTA. 
SARASOTA, 
SARASOTA. 
SARASOTA. 
SARASOTA. 
SARASOTA, 
SARASOTA, 
SARASOTA. 
SARASOTA. 
SARASOTA. 
SARASOTA, 
SARASOTA, 


FL  34236-2429 
FL  34236-4018 
FL  34234-3860 
FL  34243-2099 
FL  34234-8337 
FL  34234-8393 
FL  34236-2435 
FL  34242-2521 
FL  34236-4898 
FL  34243-2055 

R.  32436-  

FL  34234-3861 
FL  34242-2522 
FL34234-B346 
R.  34236-2099 


SARASOTA.  FL  34236-4919  

SARASOTA,  FL  34234-3858  

SARASOTA,  FL  34239-4522  

SARASOTA.  FL  34236-2295  

SARASOTA.  FL  34242-2521  

SARASOTA.  FL  34236-4242  

SARASOTA.  FL  34236-2293  

SARASOTA,  FL  34231-3847  

SAP.ASOTA,  FL  34234-5806  

SARASOTA.  FL  34242-2520  

SARASOTA.  FL  34242-2521  

S/>mRASOTA.  FL  34234-8337  

SARASOTA,  FL  34234-  

SARASOTA,  FL  34233-1232  

SATELLITE  BEACH,  FL  32937- 
SATELLITE  BEACH.  FL  32937- 
SATELLITE  BEACH,  FL  32937- 

SCOTTSMOOR,  FL  32775-9999 

SEBASTIAN,  FL  32978-  

SEBASTIAN.  FL  32958-  

SEBASTION.  FL  32958- 


SEBRING. 
SEBRING, 
SEBRING. 
SEBRING, 
SEBRING. 
SEBRING, 
SEBRING. 
SEBRING. 
SEBRING, 
SEBRING, 
SEBRING, 
SEBRING. 
SEBRING. 
SEBRING. 
SEBRING, 
SEFFNER, 
SEFFNER. 
SEFFNER. 


FL  33870-5053 
FL  33870-5059 

FL  33870-  

FL  33870-  

FL  33870-  

FL  33870-  

FL  33870-7299 
FL  33870-3170 
FL  33870-6915 
FL  33870-1952 
FL  33870-7212 
FL  33870-6459 
FL  33870-2132 
FL  33870-4939 
FL  33870-5659 
FL  33584-3224 
FL  33584-3303 
FL  33584-3302 


SEMINOLE.  FL  34647-  

SEMINOLE.  FL  34642-4827  

SILVER  SPRINGS,  FL  32688-  .. 

SILVER  SPRINGS.  FL  32688-  .. 

SILVER  SPRINGS,  FL  32688-  .. 

SILVER  SPRINGS.  FL  32688-  .. 

SILVER  SPRINGS.  FL  32688-  .. 

SILVER  SPRINGS.  FL  32688-  .. 


Telephone 


813-383-0414 


407-777-3552 


813-38S-4500 
813-38&-4500 


t2«28 
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HOTEL  AND  Motel  Fire  Safety  act  Natioml  Master  List  November  16. 1 993-CofHlnued 


n>op«nynafn« 


STAGE  STOP  am ._ 

SUN  PLAZA  MOTEL 


OKEECHOBEE  MN 

STARLING  MOTEL 

BEL  AIRE  SCOTTISH  MN 


MUkMi  VILA  HOTEL _ 

P  B  HAWAUAN  OCEAN  INN 


HERNANDO  BEACH  MOTEL 

HOLIDAY  INN  WEEWWACHEE  . 
WEEW     WACHEE     GARDENS 

MOTEL. 
AMERICAN  INN  _ 


BAU  HAi  MOTEL 

BEST     WESTERN/HISTORICAL 

BUDGET  INN  „ 

BUDGET  MOTEL 

CARAVAN  MOTEL 

COMFORT       INN       HISTORIC 
DOWNTOWN. 

DArS  INN  39  

DAYS  INN  DOWNTOWN 


ECONO  LODGE  .... 
EDGEWATER  INN 
EQUINOX  MOTEL 
FLORIDA  MOTEL  . 


HOUOAV  INN  EXPRESS 

HOLIDAY  MN  MOTEL 

HOLIDAY  INN.  ST.  AUGUSTINE 

BEACH 
HOWARD    JOHNSON    MOTOR 

LODGE. 

HOWARD  JOHNSON'S  MOTOR 
LODGE 

1-95  QUALITY  INN 

ISLANDER  MOTEL 


KENWOOD  INN 

UON  MOTEL  ..„ 

MERIDA  MOTEL  .„ 

MONSON  MOTOR  LODGE  . 

MONTEREY  MOTEL  _ 

OLD  CITY  HOUSE  INN  

OLD  POWDER  HOUSE  »*N 


PONCE  DE  LEON  GOLF  AND 
CONFERENCE  RESORT. 

PONCE  DElEON  golf  «  CON- 
FERENCE RESORT. 

QUALITY  INN  ALHAMBRA 


POBox/RtNa 


StMtaddrtM 


5131     E.     SILVER     SPRMOS 

BLVD. 
5461     E     SILVER     SPRINGS 

BLVD. 

256  N.  US  HWV.  27 

240  S.  HWV.  27 

1855  S  RtDGEWOOO  AVE 

5959  SW  71ST  ST 

3550  S  OCEAN  BLVD 

4291  SHOAL  LINE  BLVD 

6172  COMMERCIAL  WAY  

7300  SHOAL  LINE  RD 

42  S.  SAN  MARCO  AVE  

601  ANASTAStA  BLVD  ^.._ 


Clly/Stata/Zlp 


2015    N.    PONCE    DE    LEON 

BLVD. 
12  ANASTASIA  BLVD  

304  SAN  MARCO 


2500    N.    PONCE    DE    LEON 

BLVD. 
1111  PONCE  DE  LEON  BLVD ... 

2560  SR  16 

2800  PONCE  DELEON  BLVD  .... 


3101  N.  PONCE  DE  LEON  . 
2  N.  ST  AUGUSTINE  BLVD 

306  SAN  MARCO 

253  SAN  MARCO  AVE 

2310  SR  16 


SILVER  SPRINGS,  FL  3268B-  ^ 

SILVER  SPRINGS,  FL  32666-  _ 

SOUTH  BAY,  FL  3349»- 

SOUTH  BAY.  FL  3348»- 

SOUTH  DAYTONA.  FL  32019- 

2236. 

SOUTH  MIAMI.  FL  3314»-  

SOUTH     PALM     BEACH.     FL 

33480-5762. 
SPRING  HILL,  FL  34607-3226  .. 
SPRING  H«J..  FL  3460^-1120  _ 
SPRING  HIU,  FL  34607- 


Tatephone 


1300  PONCE  DE  LEON  AVE  ..„ 

3250  AIA  S 

2550  SR  16 

137  SAN  MARCO  AVE 


2445  SR  16 

215  ANASTASIA  BLVD 

38  MARINE  ST  „ 

420  ANASTASIA  BLVD  

2150  PONCE  DE  LEON  BLVD 

32  AVENIDA  MENENDEZ 

16  AVENIDA  MENe©EZ 

115  CORDOVA  ST _.... 

36  CORDOVA  ST  

4000  US  HWY.  1  N 

4000  US  HWY.  1  N 


- 2600    N.    PONCE    DE    LEON 

I     BLVD. 


ST    AUGUSTINE.    FL    32064- 

3275. 
ST    AUGUSTINE.    FL    32064- 

46ia 
ST    AUGUSTINE     FL    32064- 

2669. 
ST    AUGUSTME.    FL    32084- 

4502. 
ST    AUGUSTINE.    FL    32064- 

1625. 
ST    AUGUSTWE.    FL    32064- 

2696. 
ST    AUGUSTINE,     FL    32064- 

3190. 

ST  AUGUSTIhC,  FL  32092- 

ST    AL«QUSTINE.    FL    32084- 

1649. 
ST    AUGUSTINE,     FL    32064- 

1642. 
ST    AUGUSTINE.    FL    32084- 

3753. 
ST    AUGUSTINE,     FL    32064- 

162S. 
ST    AUGUSTINE,    FL    32064- 

2730. 

ST  AUGUSTINE.  FL  32095- 

ST    AUGUSTINE,     FL    32064- 

3199 
ST  AUGUSTINE,  FL  32804- 

ST  AUGUSTINE.  FL  32084- 

ST    AUGUSTINE,    FL    32064- 

3264. 

ST  AUGUSTINE,  FL  32064- 

ST    AUGUSTINE,    FL    32064- 

4504. 
ST    AUGUSTINE.    FL    32064- 

4439 
ST    AUGUSTINE,    FL    32084- 

4509. 
ST    AUGUSTINE.    FL    32064- 

2624. 
ST    AUGUSTINE,    FL    32064- 

3644. 
ST    AUGUSTINE,    FL    32064- 

3601. 
ST    AUGUSTINE,     FL    32064- 

4458. 
ST    AUGUSTINE.    FL    32064- 

ST  AUGUSTINE.  FL  32095- 

ST  AUGUSTINE.  FL  32095- 

ST    AUGUSTINE.    FL    32064- 
2643. 


904^471-2565 


904-624-2821 
904-624-2621 
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Hotel  and  Motel  Fire  Safety  act  National  Master  List  November  16, 1993— Continued 


Property  nam* 


QUALITY  INN  ALHAMBRA 

RAMAOA  INN 

RED  CARPET  INN 

RED  CARPET  INN 


RED  CARPET  INN 
ROADWAY  INN 


SAN  MARCO  INN 

SCANDINAVIAN 

MOTEL 
SCOTTISH  INN  .... 


VILLAGE 


SCOTTISH  INN  OF  ST  AUGUS- 
TINE. 
SEABREEZE  MOTEL  


ST  AUGUSTINE  SCOTTISH  INN 

ST  FRANCIS  INN 

SUNRISE  INN 


SUNSHINE  INN 
THE  COZY  INN 


WHETSTONES     BAY     FRONT 

INN. 
BEST  WESTERN  OCEAN  INN  ... 

COMFORT  INN  


DAYS    INN    ST    AUGUSTINE 

BEACH. 
ECONO  LODGE 

ENCORE  ISLAND  INN  RESORT 

HOUOAY  INN  ST  AUGUSTINE 

BEACH. 
HOLIDAY  RESORT  MOTEL  

HOLIDAY  RESORT  MOTEL  


HOWARD  JOHNSON   RESORT 

HOTEL. 
LA  FIESTA  OCEANSIDE  INN 

SEASHORE  MOTEL 

SEAWAY  MOTEL 

WINDSWEPT  MOTEL 


ALUQATOR  LAKE  SIDE  INN 

BUDGET  INN  OF  ST  CLOUD  .... 

COLONIAL  MOTEL 

COZY  COVE  INN 

DIXIE  MOTEL 

POLYNESIAN  INN  

ST  CLOUD  HOTEL 

SUNSHINE     MOTEL    &     EFFI- 
CIENCY APTS. 
BUCCANEER  INN 

DRAQGIN  TAIL  INN 


POBox/RtNo. 


StrMtaddran 


2700    N.    PONCE    DE    LEON 

BLVD. 
116  SAN  MARCO  AVE 


2365  SR  16 

94  N.  SAN  MARCO  AVE 


6  CASTILLO  DR  

3552    N.    PONCE    DE    LEON 

BLVD. 
231  N.  SAN  MARCO  


2665  S.  US  1  

HON.  SAN  MARCO  AVE 

2535  SR  16 

208  ANASTASIA  BLVD  .... 
427  ANASTASIA  BLVD  .... 

279  ST  GEORGE  ST 

512  S.  ANASTASIA  BLVD 


2580  SR  16 

202  SAN  MARCO  AVE 


138  AVENIDA  MENENDEZ 

3955  S.  HWY.  A1A 

3401  S.  A1A 

2475  S.  HWY.  A1A 

2035  S.  A1A 

3400  S.  HWY.  A1A 

3250  S.  HWY.  A1A 

2450  S.  A1A  S  

2450  S.  A1A  S 

2050  S.  HWY.  A1A 

3050  S.  HWY.  A1A 

2370  S.  HWY.  A1A 

2375  A1A  S 

5385  A1A  S 


6264  IRLO  BRONSON  HWY 

602  E.  13TH  ST 

5575  E.  IRLO  BRONSON  HWY 
5790  E.  IRLO  BRONSON  HWY 

1222  CAROUNA  AVE  

2900  W.  13TH  ST 

1004  NEW  YORK  AVE 

1220  GEORGIA  AVE 


STAR  RT.  BOX  7 
E.  GORRIE  DR  ... 


CIty/Staia/Zip 


ST    AUGUSTINE,     FL    32084- 

2641. 
ST    AUGUSTINE,     FL    32084- 

3296. 
ST    AUGUSTINE,    FL    32065- 

0197. 
ST    AUGUSTINE.    FL    32084- 

3297. 

ST  AUGUSTINE.  FL  32084- 

ST    AUGUSTINE.    FL    32084- 

1601. 
ST    AUGUSTINE.    FL    32084- 

2725. 
ST    AUGUSTINE,    FL    32086- 

6192. 
ST    AUGUSTINE,    FL    32084- 

3261. 
ST  AUGUSTINE,  FL  32084- 


ST    AUGUSTINE.    FL    32064- 

4505. 
ST    AUGUSTINE.    FL    32084- 

4508. 
ST    AUGUSTINE.    FL    32084- 

5031. 
ST    AUGUSTINE.    FL    32084- 

4511. 

ST  AUGUSTINE,  FL  32084- 

ST    AUGUSTINE.     FL    32084- 

2703. 
ST    AUGUSTINE.    FL    32084- 

5048 
ST    AUGUSTINE    BEACH.    FL 

32084-. 
ST    AUGUSTINE    BEACH.    FL 

32084-6720. 
ST    AUGUSTINE    BEACH.    FL 

32084-. 
ST    AUGUSTINE    BEACH,    FL 

32084-6901. 
ST    AUGUSTINE    BEACH,    FL 

32084-. 
ST    AUGUSTINE    BEACH.    FL 

32084-. 
ST    AUGUSTINE    BEACH,    FL 

32084-7950. 
ST    AUGUSTINE    BEACH,    FL 

32084-7950. 
ST    AUGUSTINE    BEACH,    FL 

32084-. 
ST    AUGUSTINE    BEACH.    FL 

32084-. 
ST    AUGUSTINE    BEACH.    FL 

32084-6381. 
ST    AUGUSTINE    BEACH.    FL 

32084—6317 
ST    AUGUSTINE    BEACH.    FL 

32084-7109. 

ST  CLOUD,  FL  32769-9072  

ST  CLOUD.  FL  32769-4711  

ST  CLOUD.  FL  32769-8736  

ST  CLOUD.  FL  34769-  

ST  CLOUD.  FL  3276^-3819  

ST  CLOUD.  FL  32769-  

ST  CLOUD.  FL  32769-3798  

ST  CLOUD.  FL  34769-4160  


ST     GEORGE 

32326-. 
ST     GEORGE 

32328-. 


ISLAND. 
ISLAND. 


FL 
FL 


TtiaphoTM 
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FVopAity  nam* 


STQEORQEINN. 


SHEARWATER  INN 

ST  MARKS  MOTEL 
AAAMOTEL  


ADMIRAL  BENBOW  INN 

AMERICAN  OWNED  MOTEL  __ 
BANYAN  TREE  MOTEL  


POBox/RtNo. 


BAY  BREEZE  MOTEL 
BAY  PLAZA  HOTEL  ..„ 
BAYWAY  INN 


BEACH  DRIVE  HOTEL „ 

BEACH  PARK  MOTOR  INN 

BEST      WESTERN      MIRAGE 

MOTEL 
BEST  WESTERN  NORTH 


FRAMOJNBLVD. 
2960  OLEANDER 

MAW  ST 


BLUE  MOON  MOTEL 

CACTUS  MOTEL 

CADILLAC  MOTEL  

COMFORT  INN  CENTRAL 

COURTYARD  HOTEL 

CRYSTAL  MOTB. 

DAYS  INN  MARMA  BEACH  RE- 

SORT 
DERBY  LANE  MOTEL 

DESOTO  MOTEL 

DETROIT  HOTEL  « 

DIPLOMAT  MOTEL 


6346  N.  4TH  ST  .... 

4600  S.  34TH  ST  ... 

451  N.  34TH  ST  ^ 
810  N.  4TH  ST 

3000  S.  34  ST 

419  N.  3  AVE 

4400  S.  34TH  ST  .„. 

656  NE  BEACH  DR 
300  NE  BEACH  DR 

5006  N.  34  ST 

2595  N.  54TH  AVE  . 


DRIFTWOOD  MOTEL 

ECONO  LODGE  &  TENNIS  RE- 
SORT. 
EL  RIO  MOTEL _.. 


EXECUTIVE  MOTOR  LODGE 

GATEWAY  MOTEL 

GORDON  HOTa  __.. _ 


4764  N.  4TH  ST 

1600  N.  34TH  ST 

3405  N.  34TH  ST  .. 


1400  N.  34TH  ST  . 
660  S.  3R0  AVE  . 

1067  N.  7TH  AVE 

6800  S.  34TH  ST  . 

8600  N.  4TH  ST  .. 


GRANT     MOTEL     &     APART- 
MENTS. 
HERITAGE  HOTEL 

HOUDAY  HOTEL 


HOUDAY  INN  SO(/rH 

HOTEL  RAVELL 

HOWARD  JOHNSON  . 
HUNTINGTON  HOTEL 

INNONTHEHti...... 


2410  S.  4TH  ST  ... 
215  CENTRAL  AVE 
800  N.  34TH  ST 


1600  S.  34TH  ST 
3000  34TH  ST.  S 


3120  N.  4TH  ST  . 

3080  N.  34TH  ST  .._ 
4900  N.  34TH  ST  ..... 

526  N.  5  AVE 

9046  N.  4TH  ST , 

234  N.  3R0  AVE 


Clty/Stata/ZIp 


600  NE  BEACH  DR 

4601  S.  34TH  ST  .„ 

325  N.  6TH  AVE  __ 
3600  S.  34TH  ST  ._. 
226N,4THAVE  .... 

275S.34TH8T 


ST    GEORGES     ISLAND,     PL 

32328-. 
ST  JAMES  CITY.   FL  33856- 

2166. 

ST  MARKS,  R  323SS-8089 

ST  PETERSBURG.  FL  33702- 

7511. 
ST  PETERSBURG,  FL  33711- 

4553. 
ST  PETERSBURG.  FL  33713-  ,. 
ST  PETERSBURG,  FL  33701- 

2320. 
ST  PETERSBURG.  FL  33711- 

4348. 
ST  PETERSBURG,  FL  33701- 

3295. 
ST  PETERSBURG.  FL  33711- 

4549. 
ST  PETERSBURG.  FL  33701-  . 
ST  PETERSBURG,  FL  33701- 

3406 

ST  PETERSBURa  FL  33714- 
2497. 

ST  PETERSBURG,  FL  33714- 

1999. 
ST  PETERSBURG.  FL  3370^- 

3815. 
ST  PETERSBURG,  FL  33713- 

5441. 
ST  PETERSBURG,  FL  33713- 

1514. 
ST  PETERSBURG.  FL  33713-  .. 
ST  PETERSBURG,  a  33701- 

4108. 
ST  PETERSBURG,  FL  3370&- 

1305 
ST  PETERSBURG,  FL  33711- 

4999. 
ST  PETERSBURG.  FL  33702- 

3192. 
ST  PETERSBURG,  FL  33705- 

3125. 
ST  PETERSBURG,  FL  33701- 

3386. 

ST  PETERSBURa  FL  3371»- 

6540. 
ST  PETERSBURG,  FL  33711-  .. 
ST  PETERSBURG,  FL  33711-  .. 


ST  PETERSBURG,  FL  33704- 

2125. 
ST  PETERSBURG.  FL  33713- 

2494. 
ST  PETERSBURG.  FL  33714- 

3031. 
ST  PETERSBURG.  FL  33701- 

2889. 
ST  PETERSBURG.  FL  33702- 

3168. 
ST  PETERSBURG,  FL  33701- 

3360. 
ST  PETERSBURG,  FL  33701- 

2621. 
ST  PETERSBUf^,  FL  33711- 

4599. 
ST  PETERSBURG,  FL  33701-  ., 
ST  PETERSBURG,  FL  33711-  > 
ST  PETERSBURG,  FL  33701- 

2996. 
ST  PETERSBURG,  FL  33711- 

1325. 


TtlsptiofM 


813-867-1111 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  NovBffiSt  16, 1993— Continued 


Property  nam* 


KENTUCKY  MOTEL 

KEVIN  MOTEL „.. 

KINGS  REST  MOTEL 

LA  OUINTA  MOTOR  INN  664 

LAMP  POST  INN  

LAMP  POST  INN  

LANDMARK  MOTEL 

MAGNOUA  HOTEL  

MOULTON  HOTEL 

MURPHY'S  MOTEL 

NEW  PLAZA  INN 

P  J  S  VILLA  ROYAL  MOTEL  .. 

PALM  AIR  MOTEL 

PALMS  MOTEL _.. 


POBox/RtNo. 


PAMELA'S  BAYVIEW  INN 
PARK  MOTEL  ._ 


PENN  MOTEL  .- 

PENNSYLVANIA  HOTEL 
PLANTATION  MOTEL  .... 
PRESIDENTIAL  INN  


PRIDE  OF  ST  PETE   MOTOR 

INN.      . 
RAINBOW  MOTEL 


RAND  MOTEL 

RANDOLPH  HOTEL  

RODEWAY  INN 

RUSTY  ANCHOR  MOTEL 

SAHARA       MOTEL       INCOR- 
PORATED. 
SANDMAN  MOTEL 


SCOTTISH   INNS   OF  ST   PE- 
TERSBURG FLORIDA. 
SHIRLEY  ANN  HOTEL 

SIESTA  MOTEL  

SOUTHERN  COMFORT  MOTEL 

ST  PETE  INN  >. 


ST   PETERSBURG   HILTON   ft 

TOWERS. 
ST    PETERSBURG    SUPER    8 

MOTEL 
STANTON  HOTEL 

STARDUST  MANOR  MOTEL  _... 


4246  N.  4TH  ST 

1311N.9THST.. 

7330  N.  4TH  ST 

4999  N.  34TH  ST 

1200  N.  34TH  ST 

1190N.34THST 

1930  N.  4TH  ST 

444  N.  1ST  AVE 

342  N.  3RD  AVE 

4900  N.  34TH  ST  .. 

400  N.  34TH  ST 

3540  N.  4TH  ST 

3250  N.  34  ST 

6730  N,  4TH  ST 


•••••••••••^••■•M 


126  NE  4TH  AVE  -.> 
6638  N.  4TH  ST  . 


3067  N.  9TH  ST 

300  N.  4TH  ST 

5720  N.  4TH  ST 

100  S.  2ND  AVE 

3501  S.  54TH  AVE  ... 

4241  N.  4TH  ST 

4800  N.  34TH  ST 

200  N.  4TH  ST 

401  N.  34TH  ST 

2301  N.  4TH  ST 

10910  GANDY  BLVD 

570  N.  34TH  ST 

1201  N.  34TH  ST 

936  N.  1ST  AVE  


CNy/Slata/ZIp 


701  N.  34TH  ST 
4845  N.  4TH  ST 


433  N.  2ND  ST 

333  FIRST  ST.  S 

13260  N.34TH  ST 

225  N.  3R0  ST 

3100  N.  4TH  ST 


ST  PETERSBURG,  FL  33703- 

474a 
ST  PETERSBURG.  FL  33701- 

1006. 
ST  PETERSBURG.  FL  33702- 

5024. 
ST  PETERSBURG.  FL  33714- 

3060. 
ST  PETERSBURG,  FL  3371^ 

5496. 
ST  PETERSBURG,  FL  33713- 

'5489. 
ST  PETERSBURG,  FL  33704- 

4396 
ST  PETERSBURG,  FL  33701- 

3856. 
ST  PETERSBURG,  FL  33701- 

3821. 
ST  PETERSBURG,  FL  33714- 

3031. 
ST  PETERSBURG,  FL  3371»- 

9051. 
ST  PETERSBURG,  FL  33704- 

1310. 
ST  PETERSBURG,  FL  33713- 

2408. 
ST  PETERSBURG.   FL  33702- 

6898. 
ST  PETERSBURG.  FL  33701-  .. 
ST  PETERSBURG.  FL  33702- 

6899. 
ST  PETERSBURG,  FL  33704- 

2091. 
ST  PETERSBURG,  FL  33701- 

2802. 
ST  PETERSBURG.  FL  33703- 

2256. 
ST  PETERSBURG.  FL  33701- 

4307. 
ST  PETERSBURG.  FL  33711-  .. 

ST  PETERSBURG,  FL  33703- 

4799. 
ST  PETERSBURG,  FL  33714- 

3029. 
ST  PETERSBURG,  FL  33701- 

3286. 
ST  PETERSBURG,  FL  3371 S- 

9005. 
ST  PETERSBURG,  FL  33704- 

2899. 
ST  PETERSBURG,  FL  33702- 

1430. 
ST  PETERSBURG,  FL  33713- 

9060. 
ST  PETERSBURG,  FL  3371»- 

5433. 
ST  PETERSBURG,  FL  3370S- 

1547. 
ST  PETERSBURG.  FL  33713-  .. 
ST  PETERSBURG,  FL  33703- 

3840 
ST  PETERSBURa  FL  33701- 

3064 
ST  PETERSBURG,  FL  33701- 

4342. 
ST  PETERSBURG.  FL  33716-  .. 

ST  PETERSBURG,  FL  33701- 

3844. 
ST  PETERSBURG,  FL  33704- 

2125. 


Tilaphorw 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16.  l99S-Continued 


Property  nam* 


stouffer  vinoy  resort 
sun  court  motel  


SUNCOAST  EXECUTIVE 

ECONO  LODGE. 
SUNCREST  MOTEL  


SUNDAZE  MOTEL 

SUNSET  HOTEL  ft  RES  CLB 

SUNSHINE  SKYWAY  MOTEL 
SYL  MAR  MOTEL „.. 


POBox/RtNo. 


THE  HOLIDAY  MOTEL 

THE  MCCARTHY  HOTEL 

TOPS  MOTEL  

TROPIC  MOTEL  

TROPICAL  INN  „„ , 

VALLEY  FORGE  MOTEL  

VENICE  MOTEL „ 

VILLA  NOVA  MOTEL 

WHITNEY  HOTEL 

AU  SUITE  MOTEL 

BAY  N  GULF  MOTEL  

BAY  PALMS  MOTEL 

BAY  WINDS  SPORTS  MOTEL  ... 

BEST       WESTERN       SIRATE 

BEACH  RESORT. 
BRECKENRIDGE  RESORT 

HOTEL 
COLONIAL  GATEWAY  INN 


COREY  LANDINGS  HOTEL 

COREY     MOTEL     ft     APART- 
MENTS. 
DAYS  INN  BEACH  RESORT 


DON  CE  SAR  RESORT  HOTEL 

FIESTA     MOTEL     ft     APART- 
MENTS. 
GARDEN  STATE  MOTEL 


GULF  TIDES  MOTEL 

HARMONY  HOUSE  MOTEL 


HOLIDAY  INN  OF  ST  PETE 
BEACH 

holiday' INN  ST.  PETERSBUR 
BEACH. 

HOLIDAY  INN  ST.  PETERS- 
BURG BEACH. 

HOWARD  JOHNSONS  ST  PETE 
BEACH. 

ISLAND  END  MOTEL  


Street  addTM* 


501  NE  5TH  AVE 
4320  N.  4TH  ST  .. 


3000  S.  34TH  ST 

4846  N.  4TH  ST 

1590  S.  34TH  ST 

7401  CENTRAL  AVE 


2330  S.  34TH  ST 
5000  N.  34TH  ST 


2422  N.  4TH  ST 

326  N.  1ST  AVE  

7141  N.  4TH  ST 

2800  N.  4TH  ST 

3601  S.  34TH  ST 

6825  CENTRAL  AVE  ... 

3301  N.  34TH  ST 

1001  N.  34TH  ST 

241  N.  3RD  ST  

3751  GULF  BLVD 

5195  GULF  BLVD 

7241  BAY  ST 

7345  BAY  ST 

5380  GULF  BLVD 

5700  GULF  BLVD 

6300  GULF  BLVD 

524  COREY  AVE 

600  COREY  AVE 

6200  GULF  BLVD 

3400  GULF  BLVD 

7901  BLIND  PASS  RD  ., 

550  COREY  AVE 

600  68TH  AVE 

4132  GULF  BLVD 

5300  GULF  BLVD 

5300  GULF  BLVD 

5300  GULF  BLVD 

6100  GULF  BLVD 

1  PASS  A  GRILLE  WAY 


Oty/State/Zlp 


ST  PETERSBURG.  FL  33701-  .. 
ST  PETERSBURG,  FL  33703- 

4727, 
ST  PETERSBURG.  FL  33711- 

3823. 
ST  PETERSBURG.  FL  33703- 

3819 
ST  PETERSBURG.  FL  33711- 

2819. 
ST  PETERSBURG.  FL  33710- 

7499. 
ST  PETERSBURG.  FL  33711-  .. 
ST  PETERSBURG,  FL  33714- 

2431. 
ST  PETERSBURG.  FL  33704- 

2804. 
ST  PETERSBURG.  FL  33701- 

3830. 
ST  PETERSBURG.  FL  33702- 

5996 
ST  PETERSBURG.  FL  33704- 

2102. 
ST  PETERSBURG,  FL  33711- 

3822 
ST  PETERSBURG,  FL  33710- 

8394. 
ST  PETERSBURG,  FL  33713- 

2409. 
ST  PETERSBURG.  FL  3371»- 

6543. 
ST  PETERSBURG.  FL  33701- 

3843. 
ST  PETERSBURG  BEACH,  FL 

33706-3915. 
ST  PETERSBURG  BEACH.  FL 

33706-2489. 
ST  PETERSBURG  BEACH.  FL 

33706-1928. 
ST  PETERSBURG  BEACH.  FL 

33706-1898. 
ST  PETERSBURG  BEACH.  FL 

33706-2394. 
ST  PETERSBURG  BEACH,  FL 

33706-2295. 
ST  PETERSBURG  BEACH,  a 

33706-3796. 
ST  PETERSBURG  BEACH,  FL 

33706-3603. 
ST  PETERSBURG  BEACH.  FL 

33706-3637. 
ST  PETERSBURG  BEACH.  FL 

33706-3798. 
ST  PETERSBURG  BEACH,  FL 

33706-4098. 
ST  PETERSBURG  BEACH.  FL 

33706-1614. 
ST  PETERSBURG  BEACH,  FL 

3370^-3603. 
ST  PETERSBURG  BEACH,  FL 

33706-2005. 
ST  PETERSBURG  BEACH,  FL 

33706-3887. 
ST  PETERSBURG  BEACH,  FL 

33706-2393. 
ST  PETERSBURG  BEACH.  FL 

33706— 
ST  PETERSBURG  BEACH.  FL 

3370^— 
ST  PETERSBURG  BEACH.  FL 

33706-3794. 
ST  PETERSBURG  BEACH.  FL 
33706-4349. 


Telephone 


813-360-6911 

8t3-360-6911 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16.  1993— Cortlnued 


Property  name 


KEYSTONE  HOTEL 


M1RAMAR  MOTEL 

PALM  CREST  MOTEL 


PASS      A      GRILLE      BEACH 

MOTEL. 
PLAZA  BEACH  MOTEL 


SANDPIPER  RESORT  INN 

ST.  PETERSBURG  BEACH  HIL- 
TON RESORT. 
SUN  ISLAND  MOTEL  

SUNDIAL    MOTEL    ft    APART- 

MENTS. 
THE  ISLANDER  MOTEL „ 

TROPICAL  SHORE  MOTEl 

BEST  WESTERN  MOTOR  INN 

STAR. 

BRADFORD  MOTEL 

DAYS  INN  

DEMPSEY  MOTEL „. 

DIXIE  MOTEL 

JO  LU  MOTEL 

SLEEPY  HOaOW  MOTEL  „. 

STARKE  MOTOR  COURT 

SUNSHINE  MOTH 

TEMPLE  MOTEL 

TO  RENA  MOTEL ..„. 

UNDERWOOD  MOTEL 

JOLLY  SAILOR  MOTEL 

LYNN-RICH  MOTEL 

PALM  GROVE  MOTEL „. 

RIVERSIDE  INN :... 

SEXTONS  RIVERSIDE  MOTEL  . 

HARBOR  INN 

HOUDAY  INN  OF  STUART 

HOWARD  JOHNSON'S  MOTOR 

LODGE 
INDIAN     RIVER     PLANTATION 

HOTEL. 
\m\AH     RIVER     PLANTATION 

RES. 
MONTEREY  MOTEL  ft  MARINA 

ROYAL  PALMS  MOTEL 

SOUTHW1ND  MOTEL 

STUART  ECONOLOOGE  

COMFORT  INN  

SUN  CITY  CENTER  INN  MOTEL 

GULFVIEW  INN  ...„ „ 

SUNRISE  HILTON  INN 

SEABROOK        HOTEL        AND 

APARTMENTS. 

SURF  SIDE  SIX  MOTEL 

BILL'S  FISH  CAMP  ft  MOTEL  .... 
CLARK'S  SUWANNEE  MARINA 

ftM. 
SUWANNEE  SHORES  MOTOR 

LODGE. 

ABNER  VIRGINIA  MOTEL 

ALVANi   INCORPORATED  DBA 

LAFAYETTE  MOTEL 

AMERICAN  INN  

APALACHEE  P^TOR  LODGE  ... 
BEST  ifms  


POBox/RtNo. 


POB 


Street  adilie 


801  8TH  AVE „ 

4200  GULF  BLVD 

3848  GULF  BLVD  .„. 

709  GULFWAY  

4508  GULF  BLVD 

6000  GULF  BLVD  . 

5250  GULF  BLVD 

8301  BUND  PASS  RO 

7205  SUNSET  WAY  

4321  GULF  BLVD  .™ _.„ 

635  COREY  AVE 

1290  N.  TEMPLE  AVE  .._... 


1 757  N.  TEMPLE 

1101  N.  TEMPLE  AVE 

425  N.  TEMPLE  AVE  

744  N.  TEMPLE  AVE  

S.  US  301  _ „._ ., 

2317  N.  TEMPLE  AVE  ...__ 

739  N.  TEMPLE  AVE  

2100  N.  TEMPLE  .„ 

880  N.  TEMPLE  AVE  

1900  N.  TEMPLE  AVE  

N.  US  301  4  M 

RIVERSIDE  DR  

2  AVE.  S.  ft  15TH  ST.  E  ... 

HWY.  51 

600  RIVERS«OE  DR  

800  RIVERSIDE  DR  

307  N.  RIVER  DR 

1209  S.  US  HWY.  1 

950  S.  FEDERAL  HWY 


660  NE  OCEAN  BLVD  

385  NE  PLANTATION  RO  .. 

300  SW  MONTEREY  RD  ... 

622  S.  US  HWY.  1 

603  S.  US  HWY 

1200  S.  US  HWY.  1 

718  CYPRESS  VILLAGE  B 
25  PEBBLE  BEACH  BLVD  . 


21722  W.  FRONT  BEACH  RD 

3003  N.  UNIVERSITY  DR  

9401  COLLINS  AVE  


9224  COaiNS  AVE 

RIVER  RD 

HWY.  349  >. 


CANAL  ST 


115  BRAGG  DR 

1525  W.  TENNESSEE  ST 

2726N.*IONROEST  

809  APALACHEE  PKWY  .. 
2738  CRAVES  RD 


CHy/Stata/Zip 


ST  PETERSBURG 

33706-. 
ST  PETERSBURG 

33708-3888. 
ST  PETERSBURG 

33708-3993. 
ST  PETERSBURG 

33708-4»2. 
ST  PETERSBURG 

33706-2491. 
ST  PETERSBURG 

33706-3799. 
ST  PETERSBURG 

33706-2408. 
ST  PETERSBURG 

33706-1515. 
ST  PETERSBURG 

33706-3631. 
ST  PETERSBURG 

33706-3809. 
ST  PETERSBURG 

33706-3675. 
STARKE.  FL  32091- 


BEACH.  FL 
BEACH.  FL 
BEACH.  FL 
BEACK  FL 
BEACH.  FL 
BEACH.  FL 
BEACH.  FL 
BEACH.  FL 
BEACH.  FL 
BEACH.  FL 
BEACH.  FL 
2116 


STARKE.  FL  32091-1968  

STARKE.  FL  32091-2114 

STARKE.  FL  32091-3207 

STARKE.  FL  32091-2614  

STARKE.  FL  32091- 

STARKE.  FL  32091-1615 

STARKE.  FL  32091-2613  „. 
STARKE.  FL  32091-1967  .... 

STARKE.  FL  32091-2109  

STARKE.  FL  32091-1963  

STARKE.  FL  32091-  

STEINHATCHEE.  FL  32359- 
STEINHATCHEE,  FL  323S9- 
STEINHATCHEE.  FL  3235»- 
STEINHATCHEE.  FL  3265»- 
STEINHATCHEE.  FL  32359- 
STUART.FL  34994-1 119  ..-. 

STUART,  FL  34995-  

STUART.  FL  34994-3796  


STUART.  FL  34996-1699 
STUART.  FL  34996-1799 


STUART,  FL  34994-4699  

STUART,  FL  34994-  

STUART.  FL  34994-2990  

STUART,  FL  33494-  

SUN  CITY  CENTER,  FL  33570- 
SUN  aTY  CENTER,  FL  33670- 
5350. 

SUNNYSIOE,  FL  32413- 

SUNRISE.  FL  33322-1600 

SURFSIDE,  FL  33154-2610  


SURFSIOE.  FL  33154-3097  .. 
SUWANNEE,  FL  32692-9999 
SUWANNEE.  FL  32692-9999 


SUWANNEE,  FL  32692-9999  .... 

TALLAHASSEE,  FL  32310-6801 
TALLAHASSEE.  FL  32304-3404 

TALLAHASSEE,  FL  32303-4030 
TALLAHASSEE,  FL  32301-4536 
TALLAHASSEE,  FL  32303-  ...... 


Tetophone 
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Property  nam* 


BEST  WESTERN  PRIDE  INN  A 
SU. 

BUDGET  INN  

CABOT  LODGE  „ 

CABOT  LODGE  „ 

CACTUS  MOTEL  

COLONY  INN  MOTEL  

COURTYARD  BY  MARRIOTT  .... 
COURTYARD  BY  MARRIOTT  .... 
DAYS  INN  CAPITOL  CENTER  ... 

DAYS  INN  DOWNTOWN  

DAYS  INN  NORTH  

DAYS       INN       TALLAHASSEE 
SOUTH 

DUTCH  INN  MOTEL 

ECONO  LODGE 

ECONOLODGE  

EL  CAMINO  MOTEL „ 

EXECUTIVE  INN  

EXECUTIVE  INN  PART  2 

GOVERNORS  INN 

HOLIDAY  INN  NORTHWEST 

HOLIDAY  INN  NW  

HOLIDAY  INN  PARKWAY  

HOLIDAY      INN      UNIVERSITY 

CENT. 
HOWARD  JOHNSON  HOTEL  .... 
KILLEARN     COUNTRY     CLUB 

INN. 
KNIGHTS  INN  TALLAHASSEE  . 

LA  CASA  MOTOR  INN  

LA  OUINTA  MOTOR  INN  2641  .. 
LA  OUINTA  MOTOR  INN  538  .... 

MAI'S  MOTEL  

MOTEL  6  1073 „ 

MOTEL  6  1191  

MOTEL  6  420 

PONCE  DE  LEON  MOTEL  

PRINCE  MURAT  MOTEL  

RADISSON  HOTEL  TALLAHAS 
SEE. 

RAMADA  INN  NORTH 

RED  ROOF  INN  120 ^ 

SEMINOLE  INN 

SHERATON  TALLAHASSEE 

SKY  LINE  MOTOR  LODGE 

SLEEP  INN 

SOUTHLAND  MOTEL ™ 

STERLING  INN  8  SUITES 

SUNSET  MOTEL  

SUPER  8  MOTEL  OF  TALLA- 
HASSEE. 
TALLAHASSEE  MOTOR  HOTEL 
TALLAHASSEE  TRAVELODGE  . 
TALLAHASSEE  TRAVELODGE  . 

TALOUIN  MOTEL  

TRAVELERS  MOTEL 

UNIVERSITY  INN 

BUDGETEL  INN 

A-1  MOTEL 

ALAMO  MOTEL 

ALASKA  MOTEL  „, 

AMERICAN  MOTEL " 

AMERICANA  INN  

ANTIGUA  MOTEI 

BASE  MOTEL  

BAYVIEW  MOTEL 

BEL  AIR  MOTEL  

BELMONT  MOTEL  ., 

BEST  WESTERN  

BUDGET  INN 

BUDGETEL  INN "' 


POBox/RtNo. 


SlTMtaddrM* 


2016  APALACHEE  PKWY 


1402  W.  TENNESSEE  ST  ... 

2735  N.  MONROE  ST  

1653  RAYMOND  DIEHL  RD 
2633  W.  TENNESSEE  ST  .... 
2191  W.  TENNESSEE  ST  .... 
1018  APALACHEE  PKWY  .... 
1018  APALACHEE  PKWY  .... 
722  E.  APALACHEE  PKWY  . 
7221  APALACHEE  PKWY  .... 

2800  N.  MONROE  ST  

3100  APALACHEE  PKWY  .... 


2997  APALACHEE  PKWY 

2681  N.  MONROE  ST  

1350  W.  TENNESSEE  ST 

3705  WOODVILLE  HWY  

522  SCOTTYS  LN  

521  SCOTTTS  LN  

209  S.  ADAMS  ST 

2714  GRAVES  RD 

2714  GRAVES  RD 

1302  E.  APALACHEE  PKWY 
316  W.  TENNESSEE  ST 


1355  APALACHEE  PKWY 
100  TYRON  CIR  


2728  GRAVES  RD 

2801  N.  MONROE  ST  

2850  APALACHEE  PKWY 

2905  N.  MONROE  ST  

E.  US  HWY.  27 

1027  E.  APALACHEE  PKWY 

2738  N.  MONROE  ST  

1481  TIMBERLANE  DR 

1801  W.  TENNESSEE  ST 

745  N.  MONROE  ST  

415  N.  MONROE  ST  


2900  N.  MONROE  ST  

2930  N.  MONROE  ST  

6737  MAHAN  DR 

101  S.  ADAMS  ST 

2400  W.  TENNESSEE  ST 

1695  NW  CAPITAL  CIR  

3217  E.  APALACHEE  PKWY 

2020  APALACHEE  PKWY 

2750  W.  TENNESSEE 

2702  N.  MONROE  ST  


1630  N.  MONROE  

691  W.  TENNESSEE  ST 

691  W.  TENNESSEE  ST 

HWY.  20 

6030  APALACHEE  PKWY 

2121  W.  TENNESSEE  ST 

3800  W.  COMMERCIAL  BLVD  . 

12007  NEBRASKA  AVE  

6110  NEBRASKA  AVE  

1307  E.  HILLSBOROUGH  AVE 

3314  S.  DALE  MABRY  

321  E.  FLETCHER  AVE  

1106  E.  HILLSBOROUGH  AVE 

6409  S.  DALE  MABRY  

4620  GANDY  BLVD 

609  S.  DALE  MABRY  

734  S.  DALE  MABRY  

9331  E.  ADAMO  DR 

2001  E.  BUSCH  BLVD  

4811  N.  US  HWY.  301   


City/State/Zip 


TALLAHASSEE.  FL  32301-4818 

TALLAHASSEE.  FL  32304-3460 
TALLAHASSEE.  FL  32303-4029 

TALLAHASSEE.  FL  32308-  

TALLAHASSEE,  FL  32304-2517 
TALLAHASSEE.  FL  32304-3118 

TALLAHASSEE.  FL  32301- 

TALLAHASSEE.  FL  32301-4540 
TALLAHASSEE.  FL  32301-4564 

TALLAHASSEE,  FL  32301- 

TALLAHASSEE.  FL  32303-3635 
TALLAHASSEE.  FL  32301-6299 

TALLAHASSEE,  FL  32301-3674 
TALLAHASSEE,  FL  3230^-4027 
TALLAHASSEE.  FL  32304-7780 

TALLAHASSEE.  FL  32311-  

TALLAHASSEE,  FL  32303-4899 
TALLAHASSEE,  FL  32303-4899 
TALLAHASSEE,  FL  32301-1720 

TALLAHASSEE,  FL  32303- 

TALLAHASSEE,  a  32303-2829 
TALLAHASSEE,  FL  32301-3098 
TALLAHASSEE.  FL  32301-1394 

TALLAHASSEE,  FL  32301-3097 
TALLAHASSEE,  FL  32308-3397 

TALLAHASSEE,  FL  32303-2829 
TALLAHASSEE.  FL  3230^-3604 
TALLAHASSEE,  FL  32301-3608 
TALLAHASSEE,  FL  32303-3636 

TALLAHASSEE,  FL  32301-  

TALLAHASSEE,  FL  32301-4583 
TALLAHASSEE,  FL  32303-4030 

TALLAHASSEE,  FL  32308- 

TALLAHASSEE.  FL  32304-3347 
TALLAHASSEE.  FL  32303-6138 
TALLAHASSEE.  FL  32301-1222 

TALLAHASSEE.  FL  32303-3637 
TALLAHASSEE,  FL  32303-3637 

TALLAHASSEE,  FL  32301- 

TALLAHASSEE.  FL  32301-7774 
TALLAHASSEE.  FL  32304-2649 

TALLAHASSEE,  FL  32303- 

TALLAHASSEE,  FL  32301-6298 
TALLAHASSEE,  FL  32301-4853 
TALLAHASSEE.  FL  32304-2840 
TALLAHASSEE.  FL  32303-4030 

TALLAHASSEE,  FL  32303-5533 
TALLAHASSEE.  FL  32304-7908 

TALLAHASSEE.  FL  32304-  

TALLAHASSEE.  FL  32310- 

TALLAHASSEE.  FL  32301-4121 
TALLAHASSEE.  FL  32304-3199 

TAMARAC,  FL  33309-  

TAMPA,  FL  33612-5343  

TAMPA,  FL  33604-6858  

TAMPA.  FL  33604-7209  

TAMPA.  FL  33629-7842  

TAMPA.  FL  33612-3408  

TAMPA.  FL  33604-7206  

TAMPA,  FL  33611-5103  

TAMPA.  FL  33611-3306  

TAMPA.  FL  33609-3948  

TAMPA,  FL  33609-4491   

TAMPA.  FL  33619-2697  

TAMPA,  FL  33612-  „. 

TAMPA,  FL  33610-7300  


Ttlephone 


904-222-8822 
904^224^2181 


904-562-2000 
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Properly  nanw 


budgetel  inn 

BUOGETtL  INN 

cannella  motel 

CARIBE  motel ; 

CARNIVAL  MOTEL  

CASA  GRANDE  SUITES  HOTEL 

CASA  LOMA  MOTEL 

COLUMBIA  MOTEL 

COMPORT  INN  

COMFORT  INN  

CORAL  MOTEL 

COURTYARD  BY  MARRIOTT  .... 

CROSSTOWN  INN  

CROWN  STERLING  SUITES  

CROWN  STERLING  SUITES  

CROWNE  PLAZA  SABAL  PALM 

DAYS  INN  

DAYS  INN  7125  ,. 

DAYS  INN  AIRPORT  

DAYS  INN  BUSCH  GARDENS 
EAST. 

DAYS  INN  BUSCH  GARDENS 
MAIN. 

DAYS  INN  DOWNTOWN  

DAYS  INN  ROCKY  POINT  

DOWNTOWN  MOTEL 

EAST  GATE  MOTEL 

EAST  LAKE  INN  

ECONOLjOOGE 

ECONOLjODGE  BUSCH  GAR- 
DENS EA. 

ECONOMY  INN 

ECONOMY  INNS  OF  AMERICA 

EL  RANCHO  MOTEL „ 

EXPRESSWAY  INN  NORTH 

GARDEN  VIEW  MOTEL  

GOLDEN  KEY  MOTEL  

GOLDEN  MOTEL 

GOOD  SAMARITAN  INN  

GRANADA  MOTEL  

GUEST  QUARTERS  ON  TAMPA 
BAY 

GUEST  QUARTERS  TAMPA  

H  a.  H  INN  

HACIENDA  MOTEL  COURT  

HAMPTON  INN  

HARBOR  UGHT  MOTEL 

HARBOUR  ISLAND  HOTEL  

HAVEN  MOTEL 

HAYES  MOTEL 

HOLIDAY  INN  AIRPORT  

HOLIDAY  INN  ASHLEY  PLAZA  . 

HOLIDAY  INN  BUSCH  GAR- 
DENS.     . 

HOLIDAY  INN  BUSCH  GAR- 
DENS. 

HOLIDAY  INN  SABAL  PARK 

HOLIDAY  INN  TAMPA  STATE 
FAI. 

HOLIDAY  INN  WEST 

HOWARD  JOHNSON  LODGE  .... 

HYATT  REGENCY 

HYATT  REGENCY  TAMPA  

HYATT  REGENCY 

WESTSHORE. 

IDEAL  MOTEL 

INTERCHANGE  MOTOR 

LODGE. 

JAY  HAWK  MOTEL  

LA  QUINTA  MOTOR  INN  590  .... 

LA  OUINTA  MOTOR  INN  597  .... 

LOMA  UNDA  MOTEL 


POBox/RtNo. 


Slrool  fiddrsss 


602  FALKENBURG  RD 

602  S.  FAULKENBURG  RD  

3660  GANDY  BLVD 

3102  NEBRASKA  AVE  _ 

6817  N.  FLORIDA  AVE  

10007  PRINCESS  PALM  BLVD 

6500  NEBRASKA  AVE  

1042  E.  HILLSBOROUGH  AVE 

2106  E.  BUSCH  BLVD  

2106  E.  BUSH  BLVD 

215  W.HILLSBOROUGH  AVE  . 

3805  W.  CYPRESS  AVE  

3688  GANDY  BLVD 

1 1310  N.  30TH  ST 

4400  W,  CYPRESS  ST  

1C221  PRINCESS  PALM  AVE  .. 

9942  ADAMO  DR  

701  E.  FLETCHER  AVE  

2522  N.  DALE  MABRY 

2520  N.  50TH  ST 


2901  E.  BUSCH  BLVD 


515  E.  CASS  ST 

7627  COURTNEY  CAMPBELL 

2733  FLORIDA  AVE  

1301  E.  HILLSBOROUGH  AVE 
6529  E.  HILLSBOROUGH  AVE 

1701  E.  BUSCH  BLVD  

2905  N.  50TH  ST 


1810  E.  BUSCH  BLVD  

6606  E.  BUFFALO  AVE  

7100  NEBRASKA  AVE  

3693  GANDY  BLVD 

2500  E.  BUSCH  BLVD  

2523  E.  BUSCH  BLVD  

4011  E.  COLUMBUS  DR 

3302  N.  FLORIDA  AVE  

717  S.  STERLING  AVE  

3050  NW  ROCKY  POINT  DR 


555  N.  WESTSHORE  

813  E.  7TH  AVE 

4109  E.  HILLSBOROUGH  AVE 

4817  W.  LAUREL  ST 

3301  W.  KENNEDY  BLVD 

725  S.  HARBOUR  ISLAND  BL  ., 

7007  NEBRASKA  AVE  

4712  E.  HILLSBOROUGH  AVE 

4500  W.  CYPRESS  ST  

Ill  W.  FORTUNE  ST 

2701  E.  FOWLER  AVE 


2701  E.  FOWLER  AVE 


10221  E.  PRINCESS  PALM  AVE 
2708  N.  50TH  ST 

4732  N.  DALE  MABRY 

720  E.  FOWLER  AVE 

2  TAMPA  CITY  CTR 

211  N.TAMPA  ST  

6200  COURTNEY  CAMPBELL  '.. 


3402  E.  HILLSBOROUGH  AVE 
109  E.  FOWLER  AVE 


3415  NEBRASKA  AVE  

2904  MELBOURNE  BLVD 

4730  W.  SPRUCE  ST 

6408  NEBRASKA  AVE  ..... 


aty/Stata/Zip 


TAMPA, 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA. 


FL  33619-9638 

FL  33619-  

FL  33611-2608 
FL  33603-6030 
FL  33604-6595 

FL  33619-  

FL  33604-5655 
FL  33604-7204 

FL  33612-  

FL  33612-  

FL  33604-  

FL  33607-4802 
FL  33611-2608 
FL  33612-6444 
FL  33607-4007 

FL  32610-  

FL  33619-2611 
FL  33612-2699 
FL  33607-2409 
FL  33619-2799 


TAMPA,  FL  3361 2-8798 


TAMPA, 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 

TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 

TAMPA, 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA, 


FL  33602-3499 
FL  33607-1431 
FL  33602-1521 
FL  33604-7209 
FL  33610-4104 
FL  33612-8661 
FL  33619-2399 

FL  33612-8664 
FL  33619-1118 
FL  33604-4992 
FL  33611-2607 
FL  33612-8412 
FL  33612-8411 
FL  33605-3289 
FL  33603-5851 
FL  33609-4506 
FL  33607-1438 

FL  33609-1991 
FL  33602-2505 
FL  33610-5242 

FL  33629-  

FL3360»-2903 
FL  33602-5731 
FL  33604-4998 
FL  33610-4753 
FL  33607-4084 
FL  33602-3299 
FL  33612-6298 


TAMPA.  FL  33612- 


TAMPA.FL  33610-9612 
TAMPA.  FL  33619-2498 

TAMPA.  FL  33614-6596 
TAMPA.  FL  33612-5332 
TAMPA.  FL  33602-6127 

TAMPA.  FL  33603-  

TAMPA.  FL  33607-5918 

TAMPA,  FL  33610-4534 
TAMPA.  FL  33612-5227 

TAMPA.  FL  33603-6035 
TAMPA,  FL  33605-2400 
TAMPA,  FL  33607-1497 
TAMPA,  FL  33604-6261 


Taiephorw 


813-684-4002 


813-931-3313 


813-623-6362 


813-971-4710 


813-225-1234 
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Property  nam* 


LOTUS  MOTEL  .... 
LUXURY  MOTTEL  . 
MACOtLL  motel 

macs  motel 

marwott  airport  hotel 
mayrower  motel 

morocco  MOTEL 

MOTEL  act  

MOTEL  6  'l192  - -"■"     ',,""' 
MOTEL  6  483 


POBos/RlNa 


NEW  CiGAf!  CITY  MOTEL 

OASiS  MOTEL  . 

OMNI  HOTEL  

OPEN  GATE  MOTEL 

ORANGE  MOTEL  

PARK  MOTEL  

PRINCESS  MOTEL 

OUALITV  tNN _ 

QUALITY  SUITES  BUSCM  GAR- 
DEN. 

QUALITY  SUITES  HOTEL 

RADISSON  BAY  HARBOR  INN  . 

RAMADA  HOTEL 

RAMADA    HOTEL-TAMPA    AIR- 
PORT. 

RAMADA  INN  USF  

RANCH  HOUSE  MOTEL 

RED  ROOf  INN 

RED  ROOF  INN  

RED  ROOF  INN  173 

RESIDENCE     INN     BY     MAR- 
RIOTT. 

REX  MOTEL 

RIVERSIDE  HOTEL 

RODEWAY  SAFARI  INN 

ROYAL  PALM  MOTEL 

SCOTTISH  INN 
SCOTTISH  INN 
SEMWOLE  MOTEL 
SHAWS  MOTEL 

SHERATON  GRAND  HOTEL  

SHERATON  TAMPA  EAST 

SHONEY^  INN 

SHONEY^  INN 

STAR  MOTEL  „ 

SUNNY  SOUTH  MOTEL 

SUNSHINE  MOTEL  

SUPER  8  TAMPA  AIRPORT 

SWAN  MOTEL 

TAHITIAN  INN 

TAMPA  AIRPORT  HILTON  AT 
METRO  CENTER 

TAMPA  MARRIOTT  HOTEL 

TAMPA  MOTEL  1  

TAMPA  MOTOR  LODGE 

THE  DUTCH  MOTEL 


THE  LAMPLIGHTER  MOTEL 

THE  OAKS  MOTEL 

THE  RESIDENCE  INN 

TOPICANA  INN 

TRAVEL  INN  


TRAVELERS  MOTEL 

TRAVELODGE  „ 
VILLAGE  MOTEL 
WYROHAM  HARBOUR  ISLAI40 
EMBASSY  SUrTES  HOTEL  AIR- 

PORT 
DAYS  INN  TARPON  SPRM6S  _ 

GOLFVIEW  MOTEL 


StrMt  addrecs 


5308  E.  FOWLER  AVE 

4«00  E.  HILLSBOROUGH  AVE 

6227  a  DALE  MAfiRY 

5606  NEBRASKA  AVE 

TAMPA  AIRPORT 

7510  N.  FLORIDA  AVE 

4610  S.  DALE  MABRY 


3411  N.  US  HWY.  301 

8510  N.  US  HWY.  301 

333  E  FOWLER  AVE 

6804  E.  HOISBOROUGH  AVE  . 

6720  N.  NEBRASKA  AVE 

700  N.  WESTSHORE  BLVO  

4810  FLORIDA  AVE 

7800  N.  NEBP>SKA  AVE 

2700  W.  KENNEDY 

6435  W.  HILLSBORO  AVE  

210  E.  FOWLER  AVE 

3001  UNIVERSfTY  CTR 


3001  UNIVERSITY  CTR.  DR  ... 
7700  COURTNEY  CAMPBELL 

820  E.  BUSCH  BLVD  „.... 

5303  W  KENNEDY  BLVD 


400  E.  BEARSS  AVE  _. 

2909  S.  50TH  ST 

5001  N.LS"  HWY.  301  ^ 

2307  E.  BUSCH  BLVD 

10121  HORRACE  AVE 

3705  N.  ROCKY  POtffT  DR 

2938  W.  HILLSBORO  AVE  . 

200  ASHLEY  DR 

4139  E.  BUSCH  BLVO 

5809  N.  NEBRASKA 

11414  N.  CENTRAL  AVE 

4530  E.  COLUI/BUS  DR 

7200  N.  FLORIDA  AVE 

1509  E.  HILLSBOROUGH  AVE 

4860  W.  KENNEDY  _ 

7401  E.  HILLSBOROUGH  AVE 

8602  MORRIS  BRUXaE  RO 

8602  MERRIS  BRIDGE  RD 

10800  E  US  HWY.  92 

3206  W.  HILLSBORO  AVE  

3666  GANOY  BLVO 

2065  N.  DALE  MABRY 

6411  NEBRASKA  AVE 
601  S.  DALE  MABRY 
2225  N.  LOIS  AVE  _ 


1001  N.  WESTSHORE  BLVD  ... 
3110  W.  HNXSBOROUGH  AVE 

1020  S.  DALE  MABRY  

108  W.  HiLLSBOROUQH  AVE  . 

12208  N.  FLORIDA  AVE 

3801  N.  NEBRASKA  AVE 

3076  ROCKY  POINT  DR 

4528  E.  COLUMBUS  DR 

830  W.  KENNEDY  BLVD 

12400  NEBRASKA 

9202  N.  30TH  ST 

4100  E.  HILLSBOROUGH  AVE  . 
725  S.  HABOUR  SLANO  BLVO 
555  W.  SHORE  BLVD 

40050  3.  US  KWV.  19  , 

1475  S.  PINELLAS  AVE 


Clt>/State/Zlp 


JM/PA, 
TAMPA, 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA, 
TAMPA, 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA, 
TAMP^ 


FL  33617-2222 
FL  33610-6250 
FL  33611-4807 
FL  33604-7123 

FL  33607-  

FL  33604-4104 
FL  33611-2602 
FL  33619-2213 
FL  33610-9560 
FL  33612-5231 
FL  33610-4196 
FL  33604-5658 
FL  33609-1123 
FL  33603-2118 
FL  33604-4241 
FL3360»-329e 
FL  33634-6000 
FL  33612-6297 
FL  33612- 


Telephone 


TAMPA,  FL  33612-  

TAMPA.  FL  33607-1430 
TAMPA.  FL  33612-8000 
TAMPA.  FL  3360&-2414 


TAMPA.  FL  33613-1609 
TAMPA,  FL  33619-6045 

TAMPA,  FL  33610-  . 

TAMPA.  FL  33612-8407 

TAMPA,  FL  33619-«)15 

TAMPA.  FL  33607-  


813-071-8930 


TAMPA. 
TAMPA, 
TAMPA. 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA, 
TAMPA. 
TAMPA, 
TAMPA, 
TAMPA, 
TAMPA. 
TAMPA, 
TAMPA, 
TAMPA. 
TAMPA. 
TAMPA, 
TAMPA, 


FL  33614-6081 
FL  33602-5138 
FL  33617-5998 
FL  33604-7127 
FL  33612-5615 
FL  33605-3236 
FL  33604-4896 
FL  33610-8229 
FL  33609-2591 
FL  33610-4227 
FL  33617- 
FL  33817- 

FL  33610-  

FL  33614-5995 
FL  33611-2608 

FL  33607-  

FL  33604-6260 
FL  33609-<3994 
FL  33607-2396 


813-284-6677 


813-966-8525 
81S-965-8525 


TAMPA.  FL  33607-4796 

TAMPA,  R  33614- 

TAMPA.  FL  33629-5043 
TAMPA,  FL  33604-6025 
TAMPA.  FL  33612-4214 
TAMPA.  FL  33603-5015 
TAMPA.  FL  33607-5804 
TAMPA.  FL  33605-3292 
TAMPA.  FL  33606-1419 
TAMPA.  FL  33612-5357 
TAMPA,  FL  33612-8717 
TAMPA.  FL  33610-6243 

TAMPA.  FL  33602-  

TAMPMA.  FL  3360»-  ^. 


TARPON  SPRINGS,  FL  34688- 
8306. 

TARPON  SPRNGS.  FL  3466^ 
3723. 


813-229-6000 
813-875-1565 
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Property  name 


POBox/RtNo. 


Street  addrMS 


Ctty/Stata/Zlp 


GULF  manor  motel 

QUALITY         INN         TARPON 

SPRINGS. 
SCOTTISH  INNS 


SPRING  BAYOU  INN 


SUNBAY  MOTEL  

TARPON  SHORES  INN 


HOSPITALITY  INN 

PINK  TOP  MOTEL 

SCOTTISH  INN 

TAVA  DORA  MOTEL 

VILLA  LAGOON  INN 

KEYS  MOTEL  

TAVERNIER  HOTEL 

TROPIC  VISTA  MOTEL 

SHONEYS  INN 

COLOGNE  MOTEL 

COMFORT  SUITES  

DEL  RIO  MOTEL  

GREEN  WAVE  MOTEL  

BEST  WESTERN  

DAYS  INN 

EL  PATIO  MOTEL 

HOLIDAY        INN        KENNEDY 

SPACE  C 
HOLIDAY        INN        KENNEDY 

SPACE  CENTER 
HOWARD    JOHNSON    LODGE 

KENNEDY  SPACE  CENTER. 
HOWARD    JOHNSON    MOTOR 

LODGE. 

PASSPORT  INN 

QUALITY        INN        KENNEDY 

SPACE  C 
RAMADA        INN        KENNEDY 

SPACE  COURT. 

RODEWAY  INN  ..„ 

SEMINOLE  MOTEL  

SIESTA  MOTEL 

SOUTHWINO  MOTEL 

THREE  OAKS  MOTEL  „ 

ALGIERS  RESORT  MOTEL  


BEACH  HOUSE  EAST  MOTEL  .. 

BELLAMAR  MOTEL  &  APART- 
MENTS. 
BILMAR  MOTEL 


BLUE  WATERS  MOTEL 

BUCCANEER  II  MOTEL  

BUCCANEER  RESORT  MOTEL 

CHERI  LYN  MOTEL 

EBB  TIDE  MOTEL  

EL  REY  &  EL  NOR  MOTEL 

ELDORADO  MOTEL 

FARGO  MOTEL  , 


RT1 


RT1BOX253 


FORBES    MOTEL    &    APART- 
MENTS. 


546  WHITECOMB  BLVD 

38724  US  HWY.  19  

now. TARPON  AVE  .... 

32  W.  TARPON  AVE  

57  W.  TARPON  AVE  

40346  US  HWY.  19  


700  E.  BURLEIGH  BLVD  

14915  OLD  HWY.  441  44 

102  E.  BURLEK»1  BLVD  

1401  E.  ALFRED  ST  

901  W.  LAKESHORE  BLVD  ... 

00611  OVERSEAS  HWY 

OVERSEAS  HWY.  MM  9  

BOX  88  MM  90  

8602  NEW  MORRIS  BRIDGE 

US  HWY.  1  

18903  SW  US  1  

US  301  E.  WALKER  

4523  PALM  BEACH  BLVD 

3455  CHENEY  HWY  

3480  W.  GARDEN  ST  


4951  S.  WASHINGTON  AVE 
4951  S.  WASHINGTON  AVE 

1829  RIVERSIDE  DR  

1829  RIVERSIDE  DR  


612  S.  WASHINGTON  AVE 
3755  W.  CHENEY  HWY 


3500  CHENEY  HWY 


3655  CHENEY  HWY  

1301  S.  WASHINGTON  AVE 
2006  S.  WASHINGTON  AVE 
1540  S.  WASHINGTON  AVE 

707  S.  HOPKINS  AVE 

11600  GULF  BLVD 


12035  GULF  BLVD  .... 
10088  GULF  BLVD  .... 
10650  GULF  BLVD  .... 
8105  W.  GULF  BLVD 
10636  GULF  BLVD  .... 
10800  GULF  BLVD  .... 
11705  GULF  BLVD.... 
11903  GULF  BLVD.... 

240  106TH  AVE 

11360  GULF  BLVD.... 
10810  GULF  BLVD  .... 
279  104TH  AVE 


TARPON  SPRINGS,  FL  34689- 

2604. 
TARPON  SPRINGS,  FL  34689- 

3942. 
TARPON  SPRINGS,  FL  3468»- 

3434. 
TARPON  SPRINGS,  FL  34689- 

3432. 
TARPON  SPRINGS,  FL  34689- 

3431. 
TARPON  SPRINGS,  FL  34689- 

4621. 

TAVARES,  FL  32778-2299 

TAVARES.  FL  32778-6099 

TAVARES,  FL  32778-2402 

TAVARES.  FL  32778-3505 

TAVARES.  FL  32778-2388 

TAVERNIER  FL  33070- 

TAVERNIER,  FL  33070- 

TAVERNIER.  FL  33070- 

TEMPLE  TERRACE,  FL  33617- 

TEQUESTA.  FL  33456-  

TEQUESTA,  FL  33469-1715  

THONOTOSASSA.  FL  33592-  ... 

TICE.  FL  33905-3452  

TITUSVILLE.  FL  32780-2502  .... 
TITUSVILLE,  FL  32796-3099  .... 

TITUSVILLE,  FL  3278(K  

TITUSVILLE,  FL  32780-7396  .... 


TITUSViaE,  FL  32780-  

TITUSVILLE,  FL  32780-  ...'. 

TITUSVILLE,  FL  32780-4791   .... 

TITUSVILLE.  FL  32796-7691  ..„ 
TITUSVILLE,  FL  32760-2507  .... 

TITUSVILLE,  FL  32780-2503  .... 

TITUSVILLE.  FL  32780-2507  .... 
TITUSVILLE.  FL  32760-4260  .... 
TrrUSVILLE.  FL  32760-4739  .... 
TITUSVILLE.  FL  3276(M714  .... 
TITUSVILLE,  FL  32780-4203  .... 
TREASURE  ISLAND,  FL  33706- 

4598. 
TREASURE  ISLAND,  FL  33706- 

5123. 
TREASURE  ISLAND.  FL  33706- 

4607. 
TREASURE  ISLAND.  FL  33706- 

4859. 
TREASURE  ISLAND,  FL  33706- 

3599. 
TREASURE  ISLAND,  R  33706- 

4745. 
TREASURE  ISLAND,  FL  33706- 

4790. 
TREASURE  ISLAND,  FL  33706- 

5199 
TREASURE  ISLAND,  FL  33706- 

5196. 
TREASURE  ISLAND,  FL  33706- 

4704. 
TREASURE  ISLAND.  FL  3370S- 

4693. 
TREASURE  ISLAND,  FL  33706- 

4791. 
TREASURE  ISLAND,  FL  33706- 

4605. 


407-269-2121 
407-267-7900 
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Prop«ftynam« 


HARBOUR  INN  «  MARINE  

HOUOAY    INN-TREAS4XS    6- 

LANO. 
HOWARD  JOHNSONS  MOTOR 

LOOQE. 

ISLAND  INN  SHORES  _ 


JEFFERSON  MOTEL 

JOHNS  PASS  BEACH  MOTEL  * 

AP. 
JOaV  RODQER  MOTEL 

KINGFISH  MOTEL  EFFICIENCV 

MAPLE  LEAF  MOTEL  4  APART- 

MENTS. 
MITCHELL  MOTEL 

MOaOY  GULF  MOTEL 

RAMADA  INN 


RICHARD  Ul  MOTEL 
SAN  DUNE  MOTEL 


POBox/RtNa 


212  KMTH  AVE 
llOOe  GULF  BLVD 
11125  GULF  BLVD 
9980  GULF  BLVD  . 


SAN  TAN  APT  A  MOTEL  . 

SATELLITE  MOTEL  .„ 

SEA  CHEST  MOTEL  „ 

SEA  LORE  MOTEL 

SEASPIRE  MOTEL 

SHIFTING  SANDS  MOTEL 

SKYLARK  MOTEL 

8UNC0AST  MOTa 

SUNNY  SOUTH  MOTEL 

SUNRISE  MOTEL 

SWASHBUCKLER     MOTEL 

APARTMENTS. 
THE  BAYSIDE  INN  

THUNDERBIRD  MOTEL 

TRADEWINDS  MOTEL 

TREASURE  ISLAND  MOTEL 

VAGABOND  MOTEL 


WINDJAMMER    APARTMENTS- 
MOTEL. 

FOX  DEN  MOTEL „ 

EAST  GATE  MOTOR  LODGE  .... 

HILTOP  MOTEL _... 

BEST  WESTERN  VENK^E  RE- 
SORT 

CANDLE  LITE  MOTEL 

EL  PATK)  HOTEL 

GONDOLIER  MOTEL  

KON  TIKI  MOTEL  

^lOTEL  e  364 

PALOS  HEIGHTSMOTEL  > Z 


10116  GULF  BLVD 
12600  GULF  BIAO)  ^ 
11S2S  GULF  BLVD.. 
1272S  KINGFISH  OR  . 

12S119THAVE 

8801  HARRELL  AVE  . 
10164  GULF  BLVD  ... 
12000  GULF  BLVD  ^ 


Ctty/8tata/ZIp 


•••*•••••••••••••«•< 


1022S  GULF  BLVD  . 
12620  GULF  BLVD 

7901  W.  GULF  BLVD 

11205  GULF  BLVD.. 

11780  GULF  BLVD... 

10089  GULF  BLVD  ... 

11799  GULF  BLVD... 

10232  GULF  BLVD  ... 

10149  GULF  BLVD  ... 

10264  GULF  BLVD  ... 

12501  GULF  BLVD  ... 

9630  GULF  BLVD  „... 

11875  GULF  BLVD..., 

11365  GULF  BLVD.... 

10700  GULF  BLVD  .... 

10300  GULF  BLVD  .. 

10315  GULF  BLVD  .. 

11325  GULF  BLVD  .. 

10450  GULF  BLVD  « 


27  S.  CENTRAL  AVE.  BOX  31  .. 

79  JOHN  SIMS  PKWY 

434  HWY.  190  - „  „ 

466  N.  VENTCE  BYPASS 


1602  S.  TAMMMI TRAL 

229  W.  VENICE  AVE 

340  a  TAMUUMI  TRAIL  . 

609  S.  TAMIAMI  TRAM. 

281  N.  VEMCE  BYPASS 
616  GOLF  DR 


TREASURE  ISLAND,  FL  3370»- 

4743. 
TREASURE  ISLAND.  FL  33706- 

5122. 
TREASURE  ISLAND.  FL  3370fr- 

4795. 
TREASURE  ISLAND.  FL  33706- 

3216. 
TREASURE  ISLAND.  FL  33706- 

4891. 
TREASURE  ISLAND,  FL  33706- 

5027. 
TREASURE  ISLAND,  FL  33706- 

4696. 
TREASURE  ISLAND.  FL  33706- 

5021. 
TREASURE  ISLAND.  FL  33706- 

TREASURE  ISLAND,  FL  33706- 

3339. 
TREASURE  ISLAND.  FL  33706- 

4847. 
TREASURE  ISLAND.  FL  33706- 

5193. 
TREASURE  ISLAND.  FL  3370ft- 
TREASURE  ISLAND.  FL  33706- 

5018. 
TREASURE  ISLAND.  FL  33706- 

3638. 
TREASURE  ISLAND,  FL  33706- 

4699. 
TREASURE  ISLAND.  FL  33706- 

5191. 
TREASURE  ISLAND.  FL  33706- 

4806. 
TREASURE  ISLAND.  FL  33706- 

6198 

TREASURE  ISLAND.  FL  33706- 

4811. 
TREASURE  ISLAND,  a  33706- 

4808 
TREASURE  ISLAND,  FL  33706- 

4883. 
TREASURE  ISLAND,  FL  33706- 

5016. 

TREASURE  ISLAND,  FL  33706- 

3210. 
TREASURE  ISLAND,  FL  33706- 

5119. 
TREASURE  ISLAND,  FL  33706- 

4678. 
TREASURE  ISLAND,  FL  33706- 

4788. 
TREASURE  ISLAND,  FL  33706- 

4694. 
TREASURE  ISLAND.  FL  33706- 

4812 
TREASURE  ISLAND,  FL  33706- 

4641. 
TREASURE  ISLAND.  FL  33706- 

4867. 

UMATILLA.  FL  32784- 

VALPARAISO,  FL  32580- 

VALPARAISO.  FL  32680- 

VENWE,  FL  34292-1096 


VENK:E,  FL  34293-1633 

VENICE,  FL  34285-2002  

VENK^E,  FL  34285-2422  «^ 

VENWE.  FL  34285-  

VEKHCE.  FL  34292- 

VENKJE.  a  34286-3206  ..-.. 


TttophofM 
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HOTEL  AND  Motel  Fwe  Safety  Act  National  Master  Ust  November  16. 1993— Continued 


Prop«ily  name 


SUN  GLO  motel 

THE  INN  at  the  BEACH  

VERANDA  INN  OF  VENICE  . 

YAKKA  RIVER  INN  ..._ „. 

AQUARUS  RESORT  MOTH.  _. 

BEACH  VUE  MOTEL 

BEST  WESTERN  VERO  BEACH 

INN. 
BUDGET  INN  OF  VERO  BEACH 

CITFIUS  MOTEL „ 

DAYS  HOTEL  VERO  BEACH  _. 
DAYS  INN  OF  VERO  BEACH  .... 

DOLPHIN  MOTEL . 

HOLIDAY  INN  COUNTRY  SIDE  . 

HOLIDAY  INN  OCEANSIOE  

HOWARD    JOHNSON    MOTOR 

LOOQE. 
HOWARD  JOHNSON  LODGE  .„. 
ISLANDER  RESORT  MOTEL  ._. 
LANDMARK  MOTOR  LODGE  ._. 

OCEANAIRE  MOTEL  ..„_ 

REXTON  INN  

RJVIERA  INN 

ROYAL  PARK  MOTOR  INN  . 

SOUTH  BEACH  MOTEL 

VEROS  MOTEL  ...„ _. 

CASA  DE  VILANO  MOTEL 

NEV^rrS  MO-PEL „... 

OCEAN  BLUE  MOTEL 

TOVW  &  COUNTRY  MOTEL  & 

APTS. 

VILANO  BEACH  MOTEL  „ 

PEACOCK  LOUNGE 

RESTURANT  &  HOTEL 
PENNWOOO  MOTOR  LODGE  _. 

SHADY  ACRES  MOTEL  

WARM      MINERAL      SPRINGS 

MOTEL. 

GATEWAY  INN  MOTEL 

PEACE  VALLEY  MOTEL  _ 

TROPICANA  MOTEL 

WAUCHULA  MOTEL  

WAUKEENAH  MOTEL 

WEEKI      WACHEE       RESORT 

MOTEL 

SHELL  HARBOR  MOTEL  

HARRIS  MOTELS  „ _ 


POBox/RtNa 


PO  BOX  696 


RT  1  BOX  

RFD  1  BOX  25 


UVE  AND  LET  LIVE  MOTEL 


COURTYARD     BY     MARRJOTT 
VifEST, 

SHONEYS  tNN _ 

AQUA  MOTEL „. 

BEST  WESTERN  PALM  BEACH 

LAKES. 
BOULEVARD  MOTEL _. 


COMFORT  INN 

COGUINA  MOTEL 

COURTYARD 

HOTEL 
DAYS        INN— WEST 

BEACH. 
DAYS  INN  TURNPIKE 

EVERNU  HOTEI 


MARRiOTT 
PALM 


1746  S.  TAMAM  TRAIL 
101  ESPLANADE  AVE  ... 
625  S.  TAMUM  TRAO.  .. 

121  PLAMORE  DR 

3544  OCEAN  DR 

3005  S.  OCEAN  DR  „ 

4700  N.  A1A 


2022  8TH  AVE  _» 
3256  N.  US  HWY. 
3244  OCEAN  OR 
e800  20THST  .... 
1850  US  HWY.  1 
8727  20THST  .... 
3384  OCEAN  DR 
1725  US  HWY.  1  , 


1725  US  1 

3101  OCEAN  OR 
1706  US  HWY.  1 
1021  US  1 


1985  9CTH  AVE  

1605  S.  OCEAN  DR 

1055  ROYAL  PALM  BLVD 

1705  S.  OCEAN  DR 

3116  N.  US  HWY.  1   

150  VILANO  RO 
155  VILANO  RD 
10  VILANO  RO  _. 
125  VILANO  RD  .. 

50  E.  VILANO  RO 
62a5  85THST  ™. 


US  HWY  .._ 

HWY.  1  BOX  82 

12597  S.  TAMIAMi  TRAN. 

607  S.  1ST  ST 

409  N.  6TH  AVE 

N.  USHV^.  17 

HWY.  17 _ „.. 

HWY.  27 

8285  COMMERCIAL  WAY 


HWY.  309  5  M  E 

5724  PEMBROKE  RD  

5700  PEMBROKE  RD    _ 

2101  W.  NEW  HAVEN  AVE 

4431  W.  NEW  HAVEN  AVE 

78C2  s.  Dixie 


18C0  P  B  LAKES  BLVD 

5497  SOUTHERN  BtVD  ..._. 
5981  OKEECHOBEE  BLVD  . 

2919  BROADWAY  . 

800  NORTHPOINT  PKWY  ... 

2300  W.  45TH  ST 

6256  OKEECHOBEE  BLVO  . 
609  EVERMA  ST 


atyyState.'Zp 


VENK:E,  FL  34293-1635 

VENK^E,  FL  34285-  _..„. 

VENK^E,  FL  34285-3250  

VENK^E,  FL  34283-7508  

VERO  BEACH,  FL  32960- 

VERO  BEACH,  FL  32963-1953 
VERO  BEACH.  FL  32963-1346 


VERO 
VERO 
VERO 
VERO 
VERO 
VERO 
VERO 
VERO 


BEACH, 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH, 
BEACH, 
BEACH, 


FL  32960-6420 
FL  32960-4505 
FL  32963-1996 
FL  32966-1708 

FL  32960- 

FL  32966- 

Fl  32963-1696 
FL  32960- 


VERO  BEACH,  FL  32960- 

VERO  BEACH,  FL  32963-1955 
VERO  BEACH,  FL  32960-5545 

VERO  BEACH,  FL  32960- 

VERO  BEACH,  FL  32966-6621 
VERO  BEACK  FL  32963-2252 
VERO  BEACH,  FL  32960-648  .. 
VERO  BEACH,  FL  32963-2263 
VERO  BEACH.  FL  32960-4503 

VILANO  BEACH,  FL  32095- 

VILANO  BEACH.  FL  32095- 

VILANO  BEACH,  FL  32084-  __ 
VILANO  BEACH,  FL  32084-  ..... 


VILANO  BEACH.  FL  32084- 
WABASSO.  FL  32970-9999 


WABASSO,  FL  32970-0696 

WABASSO,  FL  (^70-9999  

WARM  MINERAL  SPRMGS.  FL 

34287-. 
WARRINGTON,  FL  32507-3309 
WAUCHULA.  FL  33873-2201  .... 
WAUCHULA,  FL  33873-9704  .... 
WAUCHULA,  FL  33^73-9724  .... 

WAUKEENAH.  FL  32344-  

WEEKI    WACHEE.    FL    34613- 

4511. 

WELAKA,  FL  32093-9999 

V^ST        HOa>YV0OD,        FL 

33023-2338. 
WEST        HOLLYWOOD,        FL 

33023-2338 
WEST  MELBOL'RNE.  FL  32904- 

3803. 
WEST  MELBOURNE,  FL  32904- 
WEST      PALM      BEACH.      FL 

33405-4820. 
WEST      PALM      BEACH,      FL 

33401-2098. 
WEST      PALM      BEACH,      FL 

33415-1970. 
WEST      PALM      BEACH      FL 

33417-4323. 
WEST      PALM      BEACH      R- 

33407-6131. 
WEST      PALM      BEACH,      FL 

32407-. 
WEST      PALM      BEACH.      FL 

33407-2073. 
WEST      PALM      BEACH      H. 

3341 7-. 
WEST      PALM      BEACH      FL 

33401-5740. 


Tetophone 


407-66^-6171 


62B40 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993— Continued 


Property  nam» 


FLAGLER  CXXiRT  HOTEL 

GRANADA  INN  

HAMPTON  INN  


HELEN        APARTMENTS        & 

MOTEL 
HELEN  WILKES  RES  HOTEL  .... 

HOLIDAY  INN  P  B  INTER- 
NATIONAL AIRPORT. 

HOLIDAY  INN  PALM  BEACH 
INTR.  AIRPORT. 

HOLIDAY  INN  WEST  PALM 
BEACH.  INT.  AIRPORT. 

HOWARD  JOHNSON  MOTOR 
LODGE  HO-JO  INN. 

KNIGHTS  INN  


POBox/RtNo. 


OMNI  HOTEL 


PALM    BEACH    AIRPORT    HIL- 
TON HOTEL. 
POOL  MOTEL  

PRINCESS  MOTEL 

RADISSON  SUITES  PBIA  

RAMADA      HOTEL      RESORT- 
PALM  BEACH. 
ROYAL  UONS  HOTEL  


SEA  GRAPE  MOTEL 


SHERATON   INN  WEST   PALM 

BEACH. 
SOUTHERN  PINES  MOTEL 


VALI  MOTEL  

VAN  WINK  MOTEL 


WELLESLEY    INN     AT    WEST 
PALM  BEACH. 

WEWA  MOTEL  

COLONIAL  HOUSE  INN  MOTEL 
SUWANNEE  RIVER  MOTEL  


BUDGET  MOTOR  LODGE  ., 
DAYS  INN  OF  WILDWOOD 

ECONO  LODGE 

RED  CARPET  INN  2 

WILDWOOD  RESORT 

RAINTREE  MOTEL  

WILLISTON  MOTOR  INN  .... 

DROP  ANCHOR  MOTEL  

ADMIRALS  INN  

BANYAN  BEACH  MOTEL  .... 


PO  BOX  412 


BUDGET     INN     OF     WINTER 

HAVEN. 
CAMELLIA  MOTEL  

CYPRESS  MOTEL 

DAYS  INN  

FLORIDA  GARDEN  MOTEL  


Street  addreM 


535  CLEMATIS  ST  

3805  BROADWAY  

1505  BELVEDERE  RD  

3507  BROADWAY  

100  N.  FLAGLER  OR  

1301  BELVEDERE  RD  

1301  BELVEDERE  RD  

1301  BELVEDERE  RD  

1901  OKEECHOBEE  BLVD  . 

2200  45TH  ST  

1601  BELVEDERE  

150  AUSTRALIAN  AVE  

3012  BROADWAY  

6915  S.  DIXIE  HWY  

1808  S.  AUSTRALIAN  AVE  . 
630  CLEARWATER  PARK  R 

816  13TH  ST  

2618  BROADWAY  


1901     PALM     BEACH     LAKES 

BLVD. 
4869  SOUTHERN  BLVD  


5515  S.  DIXIE  

341 1  BROADWAY  

1910  PALM  BEACH  LAKES 


S.  HWY.  71  

1-75  &  SR  136 
US  41  


75  4  FLA  44 

1-75  &  FLA  44 

W.  1-75  &  HWY.  44  

HWY.  301  

t-75  &  HWY.  44  

US  HWY.  27  1  MILE 

606  W.  NOBLE  AVE  

84959  OVERSEAS  HW/ 

5651  CYPRESS  GARDENS  B 
1530NW6THST  


401  6TH  ST.  NW 
620  6TH  ST.  NW 


5651    SE    CYPRESS    GARDEN 

BL. 
200  SE  CYPRESS  GARDENS  B 


Oty/Stata/Zlp 


WEST      PALM      BEACH.      FL 

33401-6303. 
WEST      PALM      BEACH.      FL 

33407-4398 
WEST      PALM      BEACH.      FL 

33406-1576. 
WEST      PALM      BEACH.      FL 

33407-4892. 
WEST      PALM      BEACH.      FL 

33401-. 
WEST      PALM      BEACH.      FL 

33405-1090. 
WEST      PALM      BEACH.      FL 

3340S-. 
WEST  PALM  BEACH.  FL  33405 


WEST      PALM 

33409-4197. 
WEST      PALM 

33407-2016. 
WEST      PALM 

33406-1583. 
WEST      PALM 

33406-1473. 
WEST      PALM 

33407-5197. 
WEST      PALM 

33405-4603. 
WEST      PALM 

33409-6487. 
WEST      PALM 

33401-6236. 
WEST      PALM 

33401-2861. 
WEST      PALM 

33407-5495. 
WEST      PALM 

33409-3543. 
WEST      PALM 

33415-2095. 
WEST      PALM 

33405-3627. 
WEST      PALM 

33407-4898. 
WEST      PALM 

3340*-. 

WEWAHITCHKA.  a  32465-  

WHITE  SPRINGS.  FL  32096-  .... 
WHITE    SPRINGS.    FL    32096- 

0412. 

WILDWOOD.  FL  32785-  

WILDWOOD,  FL  32785-  

WILDWOOD,  FL  32785-  

WILDWOOD,  FL  34785-  

WILDWOOD.  FL  32785-  

WILLISTON.  FL  32696-  

WILLISTON.  FL  32696-2038  

WINDLEY  KEY.  FL  33036-9713 

WINTER  HAVEN.  FL  33884- 

WINTER    HAVEN.    FL    33881- 

2167. 
WINTER    HAVEN.    FL    33881- 

4061. 
WINTER    HAVEN.    FL    33881- 

4015. 
WINTER    HAVEN.    FL    33884- 

2273. 
WINTER    HAVEN.    FL    33880- 


BEACH, 
BEACH. 
BEACH. 
BEACH. 
BEACH, 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH. 
BEACH, 
BEACH. 
BEACH. 


FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


Telephone 


4346. 

2345  8TH  ST.  NW  I  WINTER    HAVEN.    FL    33881- 

I      1333. 


407-659-3880 
11 
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HoraANO  Motel  Fire  Safety  Act  National  Master  Lst  November  16,  l99:^-Coot»nued 


Propeity  name 


HOLE);i  DAY  INN 
HOLIDAY  HOUSE  MOTEL 


HOLIDAY     INN     OF     WJNTER 

HAVEN. 
HOWARD    X)HWSON    MOTOR 

LODGE. 
LAKMAR  reSORT  MOTEL 

MARIANNA  LAKE  MOTEL  . 

MILLIES  MOTEL  „ 


OLOE  ENGUSH  MOTEL 

ONE  HUNDRED  LAKES  MOTEL 

ORSrr  MOTEL 

RANCH  HOUSE  MOTOR  INN  _. 

RED  CARPET  INN 

REGENCY  INN 

ROSE  MOTEL  ...„. 


POBox/RtNo. 


SUNSHINE  MOTEL 


WIS  FLO  HOTEL  

BEST  WESTERN  MT  VERNON 

INN. 
DAYS   NN  ORLANOOWINTER 

PARK. 

FORTNIGHTLY  INN  B&B  

LAKEVIEW  INN 

LANGFORD  HOTEL  

TROPICAL  COURT  MOTEL  . 

VENTURE  INN  MOTEL  _. 

YOUNGSTOWN  MOTEL  

BEST  WESTERN  INN 

KOUNTRY  INN 

NASSAU  HOLIDAY  MOTEL  

PINE  FOREST  MOTEL 

STEVENS  MOTEL  

TROPIC  MOTEL „_ 

LAKE  OLA  BEACH  MOTEL 

BEST  WESTERN  MOTEL  _ 

FLORIDA  PLAZA  MOTEL 

HAPPY  HILL  MOTEL 

MASTERS      ECONOMY      INN 
TAMPA  N. 

RICHARDS  MOTEL  ..„ 

SIESTA  MOTEL  

TWILITE  MOTEL _...._.. 


Georgia 

DAYS  INN  ACWORTH 

DAYS  INN  AOEL 

ECONO  LODGE  ADEL _..„. 

HOWARD  X)HNSON  ADEI 

COMFORT      SUITES      MERRY 
ACRES. 

SUPER  8  MOTEL  ALBANY  

RESIDENCE     INN     BY     MAR- 
RIOTT ALPHARETTA. 

JAMESON  INN  AMERICUS _. 

WINDSOR  HOTEL 

BEST     WESTERN     COLONIAL 

INN. 
HOWARD  JOHNSON  ATHENS  - 
RAMADA  WH  ATHENS 


S»M(  address 


112  FLORIDA  DR 

1900  CYPRESS  GARDENS  ._.... 

1150  SW  3R0  ST 

1300  S.  US  17 

2520  W.  HWY.  92 

2508  W.  HWY.  92 

2850  LAKE  ALFRED  RO  

1901  SE  CYPPESS  GARDENS 

B. 
2275  NW  8TH  ST  ...„ 


990NWeTHST 


GARDENS 


1911      CYPRESS 

BLVD. 
2000  SE  CYPRESS  GARDENS 

B. 

3625  N.  US  HWY.  17  „ 

815  6TH  ST.  NW  „ 

3560  N.  HWY.  17 _ _._ 

635  N*//  CENTRAL  AVE 

110  S.  ORLANDO  AVE  

901  N.  ORLANDO  AVE  _ 

377  E.  FAIRBANKS  AVE 

131  N.  ORLANDO  AVE 

E.  NEW  ENGLAND 

271  S.  ORLANDO  AVE  

3095  E.  60TH  HWY 


12434  N  HWY.  231  .„ 

N.  US  HWY.  17 

HWY.  17  S  _.„ 

HWY.  17 

N.  HWY.  17 

HWY.  172  MS „. 

S.  HWY.  17  2M  BOX  485 

US  HWY.  441    

5734  GALL  BLVD  

5615  GALL  BLVD  

8744  N  GALL  BLVD  

27807  SR  54 


8133  GALL  BLVD  „ 
4429  GALL  BLVD  „. 
4C40  GALL  BLVD  .. 

5035  COWAN  RD  ... 
1200  W.  4TH  ST  ._.. 
1102W.  4THST  ..._ 
1103W.  4THST  ™. 
1400  DAWSON  RO 


2444  NORTH  SLAPPEY  BLVD 
5465  WINDWARD  PKWY.  W  ... 


1605  CORDELE  HWY  .. 

125  W.  LAMAR  

170  N.  MiaEDGE  AVE 

2465  W.  BROAD  ST  «_ 
613  W.  BROAD  ST 


Oty/Stala'Zip 


WINTER    HAVEN.    FL    33881- 

2707. 
WINTER    HAVEN,    FL    33834- 

1551. 
WINTER    HAVEN.    FL    33830- 

WINTER  HAVEN.  FL  33860- 

WINTER    HAVEN.    FL    33881- 

9138. 

WINTER  HAVEN,  FL  33880- 

WINTER    HAVEN,    FL    33681- 

4923. 
WINTER    HAVEN.    FL    33684- 

1552. 
WINTER    HAVEN.    FL    33881- 

1331. 
WINTER    HAVEN.    FL    33881- 

4017. 
WINTER    HAVEN,    FL    33384- 

15S3 
Wlfrt-ER    HAVEN.    FL    33884- 

1554. 

WINTER  HAVEN.  FL  33880- 

WINTER    HAVEN.    FL    33881- 

4014. 
WINTER    HAVEN.    FL    33881- 

4925. 
WINTER  HAVEN,  FL  33880-  ..„. 
WINTER  PARK.  FL  3278^-3698 

WINTER  PARK.  FL  32789-2923 

WINTER  PARK,  FL  32289-  

WINTER  PARK.  FL  32789-3675 
WINTER  PARK.  FL  32789-4490 

WINTER  PARK.  FL  32789-  

YEEHAW        JUNCTION.        FL 

34972-. 
YOUNGSTOWN.  FL  32466-  ...... 

YULEE.  FL  32097- 

YULEE.  FL  32097- 

YULEE.  FL  32097- 

YULEE.  a  32097- 

YULEE.  FL  32097- 

YULEE,  FL  32097- 

ZELLWOOD.  FL  32758-  

ZEPHYRHILlS,  FL  34246-3452 

2EPHYRHILLS,  FL  33541-  

ZEPHYRHILLS,  FL  33541-9720 
ZEPHYRHILLS.  FL  33543- 

ZEPHYRHILLS,  FL  33541-9724 
ZEPHYRHILLS,  FL  34248-6128 
ZEPHYRHILLS,  FL  34246-6219 


ACWORTH,  QA  30101-  .„. 

ADEL,  GA  31S20-  

ADEL,  GA  31620-  

AOEL,  GA  31620-  

ALBANY.  GA  31708-  

ALBANY,  GA  31702-  

ALPHARETTA,  GA  30201- 


Telephone 


AMERICUS,  GA  31709- 
AMERKXIS.GA  31709- . 
ATHENS.  GA  30601-  .„. 

ATHENS.  GA  30606-  ..^ 
ATHENS.  GA  30601-  ..... 


404-974-1700 
912-896-*574 
912-896-4523 
912-696-2244 
912-888-3039 

912-888-8388 
404-664-0664 

912-924-2726" 
912-924-1566 
706-546-7311 

706-548-1111 
706-646-8122 
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Properly  nam« 


ATLANTA  AIRPORT  HILTON 

ATLANTA  HILTON  AND  TOW- 
ERS. 
ATLANTA  MARRIOTT  LENOX  ... 
ATLANTA  MARRIOTT 

MARQKDS. 
ATLANTA   MARRIOTT   NORTH- 
WEST. 
ATLANTA    MARRIOTT    SUITES 

MIDTOWN. 
ATLANTA    MARRIOTT    SUITES 
PERIMETER  CENTER. 

ATLANTA  PENTA  HOTEL  

ATLANTA     PERIMETER     CEN- 
TER. 

BEVERLY  HILLS  INN  

BILTMORE  SUITES  

CASTLEGATE  HOTEL  &  CON- 
FERENCE CENTER. 

COMFORT  INN  ATLANTA 

COMFORT  INN  DOWNTOWN  ... 
COURTYARD     BY     MARRIOTT 

ATLANTA  DUNWOODY. 
COURTYARD     BY     MARRIOTT 
ATLANTA  EXECUTIVE  PARK. 
COURTYARD     BY     MARRIOTT 

ATLANTA  MIDTOWN. 
COURTYARD     BY     MARRIOTT 

ATLANTA  PERIMETER  CTR. 
COURTYARD     BY     MARRIOTT 

ATLANTA  WINDY  HILL. 
COURTYARD     BY     MARRIOTT 
CUMBERLAND  CENTER. 

DAYS  INN  LENOX  

DOUBLETREE       HOTEL      AT- 
LANTA CONCOURSE. 

ECONO  LODGE  AIRPORT  

EMBASSY      SUITES      HOTEL 

BUCKHEAD. 
EMBASSY      SUITES       HOTEL 

GALLERIA. 
EMBASSY  SUITES  HOTEL  PE- 
RIMETER. 
FAIRFIELD  INN  BY  MARRIOTT 

ATLANTA  NORTHLAKE. 
FRENCH     QUARTER     SUITES 
HOTEL. 

HAMPTON  INN  AIRPORT  

HAMPTON        INN       ATLANTA 
NORTH  DRUID  HILL. 

HAMPTON  INN  BUCKHEAD  

HAMPTON  INN  CUMBERLAND 

MAa. 
HAMPTON  INN  NORTHLAKE  .... 
HAWTHORN  SUITES  HOTEL  .... 
HOLIDAY  INN  CROWNE  PlAZA 

RAVINIA. 
HOLIDAY  INN  HOWELL  MILL  .... 
HOLIDAY      INN      PERIMETER 

DUNWOODY. 
HOMEWOOD  SUITES  ATLANTA 
CUMBERLAND. 

HOTEL  NIKKO  ATLANTA 

HYATT  REGENCY  ATLANTA  .... 

LENOX  INN  BUCKHEAD  

OAKWOOD    HOUSE     BED    & 
•BREAKFAST. 
OCCIDENTAL  GRAND  HOTEL  .. 

OMNI  HOTEL  CNN  CENTER  

RAMADA  INN  DOWNTOWN  

RED  ROOF  INN  DRUID  HILL 

RED  ROOF  INN  SIX  FLAGS 


POBox/RtNo. 


Street  address 


1031  VIRGINIA  AVE  .. 
255  COURTLAND  ST. 


NE 


3300  LENOX  RD.  NE  

265    PEACHTREE    CTR.    AVE. 

NE. 
200  INTERSTATE  N.  PKWY.  NE 


35  FOURTEENTH  ST 


6120  PEACHTREE 

DUNWOODY  RD. 
590  W.  PEACHTREE  ST.  NW  .... 
246  PERIMETER  CTR.  PKWY. 

NE. 

65  SHERIDAN  DR.  NE 

30  5TH  ST  

1750  COMMERCE  DR.  NW  


3701  JONESBORO  RD  

101  INTERNATIONAL  BLVD 

5601  PEACHTREE 

DUNWOODY  RD. 
1236  EXECUTIVE  PARK  DR  

1132TECHWOODDR  


6250 

DUNWOODY  RD. 
2045  S.  PARK  PL 


PEACHTREE 


3000  CUMBERLAND  CIR 


3377  PEACHTREE  RD  . 
7  CONCOURSE  PKWY 


1360  VIRGINIA  AVE 

3285  PEACHTREE  RD.  NE 

2815  AKERS  MILL  RD  


1030  CROWN  POINT  PKWY 
2155  RANCHWOOD  DR  


2780  WHITLEY  RD.  NW 


1688  SULUVAN  RD  . 
1975  N.  DRUID  HILL 


3398  PIEDMONT  RD.  NE 

2775  CUMBERLAND  PKWY 


3400  NORTHLAKE  PKWY  

1500  PARKWOOD  CIR  

4355  ASHFORD  DUNWOODY  .. 

1810  HOWELL  MILL  RD  

4386  CHAMBLEE  DUNWOODY 

RD. 
3200  COBB  PKWY.  SW  


3300  PEACHTREE  RD 

265  PEACHTREE  ST.  NE  .. 

3387  LENOX  RD  

951  EDGEWOOD  AVE.  NE 


75  14TH  ST  

100  CNN  CTR 

175  PIEDMONT  AVE.  NE  . 
1960  N.  DRUID  HILLS  RD 
4265  SW  SHIRLEY  DR  


Oty/Stata/Zip 


ATLANTA.  GA  30354- 
ATLANTA.  GA  30303- 

ATLANTA.  GA  30326- 
ATLANTA.  GA  30303- 

ATLANTA.  GA  30339- 

ATLANTA.  GA  30309- 

ATLANTA.  GA  30328- 

ATLANTA.  GA  30306- 
ATLANTA.  GA  30346- 

ATLANTA.  GA  30305- 
ATLANTA.  GA  30308- 
ATLANTA.  GA  30318- 

ATLANTA.  GA  30354- 
ATLANTA.  GA  30303- 
ATLANTA,  GA  30342- 

ATLANTA,  GA  30329- 

ATLANTA.  GA  30318-  , 

ATLANTA.  GA  30328-  , 

ATLANTA,  GA  3033»-  , 

ATLANTA,  GA  3033»-  . 

ATLANTA.  GA  30326-  . 
ATLANTA,  GA  30328-  . 

ATLANTA.  GA  30344-  . 
ATLANTA.  GA  30305-  . 

ATLANTA.  GA  3033»-  . 

ATLANTA.  GA  30338-  . 

ATLANTA.  GA  30345-  . 

ATLANTA.  GA  3033»-  . 

ATLANTA.  GA  30337-  . 
ATLANTA,  GA  30329-  . 

ATLANTA,  GA  30305-  . 
ATLANTA.  GA  30339-  . 

ATLANTA.  GA  30345-  . 
ATLANTA,  GA  30339-  ., 
ATLANTA,  GA  30346-  ., 

ATLANTA.  GA  30318-  .. 
ATLANTA.  GA  30341-  ., 

ATLANTA,  GA  30339-  .. 

ATLANTA.  GA  30305-  .. 
ATLANTA.  GA  30303-  .. 
ATLANTA.  GA  30326-  .. 
ATLANTA.  GA  30307-  .. 


ATLANTA.  GA  30309- 
ATLANTA,  GA  30335- 
ATLANTA.  GA  30303- 
ATLANTA,  GA  30329- 
ATLANTA,  GA  30336- 


Tsi«phor>s 


404-767-9000 
404-659-2000 

404-262-3344 
404-521-0000 

404-952-7900 

404-876-8888 

404-668-0808 

404-881-6000 
404-394-6500 

404-233-8520 
404-874-0824 
404-351-6100 

404-361-1111 
404-524-5555 
404-843-2300 

404-728-0708 

404-607-1112 

404-393-1000 

404-955-3838 

404-952-2555 

404-264-1111 
404-395-3900 

404-761-5201 
404-261-7733 

404-984-9300 

404-394-5454 

404-491-7444 

404-980-1900 

404-996-2220 
404-320-6600 

404-233-5656 
404-333-6006 

404-493-1966 
404-952-9595 
404-395-7700 

404-351-3831 
404-457-6363 

404-988-9449 

404-365-8100 
404-577-1234 
404-261-5500 
404-521-9320 

404-881-9898 
404-659-000 
404-569-2727 
404-321-1653 
404-696-4391  " 
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Property  name 


REGENCY  SUITES  HOTEL  

RESIDENCE     INN     BY     IVlAR- 

RIOTT  DUNWOODY. 
RESIDENCE     INN     BY     MAR- 
RIOTT PERIMETER. 
RESIDENCE     INN     BY     MAR- 
RIOTT PIEDMONT. 

RITZ  CARLTON  BUCKHEAD 

SHELLMONT    BED   A    BREAK- 
FAST LODGE. 

SHERATON      ATLANTA      AIR- 
PORT. 

SHERATON      ATLANTA      AIR- 
PORT HOTEL. 

SHERATON     CENTURY     CEN- 
TER HOTEL. 

SHERATON  COLONY  SQUARE 
HOTEL. 

SHERATON  CUMBERLAND  

STOUFFER  WAVERLY  HOTEL  . 

SUITE  HOTEL  UNDERGROUND 
ATLANTA. 

SUMMERFIELD  SUITES  HOTEL 

SUPER  8  MOTEL  ATLANTA 

TERRACE  GARDEN  INN  

TRAVELODGE  ATLANTA 

DOWNTOWN. 

WYNDHAM  MIDTOWN 

WYNDHAM  PERIMETER  

WYNDHAM  VININGS 

COURTYARD     BY     MARRIOTT 
AUGUSTA. 

DAYS  INN  AUGUSTA 

FAIRFIELD  INN  BY  MARRIOTT 
AUGUSTA. 

HAMPTON  INN  AUGUSTA 

HOLIDAY  INN  WEST  AUGUSTA 

HOWARD  JOHNSON  AUGUSTA 

LA  QUINTA  MOTOR  INN  #594  .. 

PARTRIDGE  INN  

RADISSON  AUGUSTA  

RADISSON  RIVERFRONT 

HOTEL  AUGUSTA. 

SUPER  8  MOTEL  AUGUSTA 

WHEELER  VILLAGE  INN  

LA  QUINTA  MOTOR  INN  #4648 

GLYNN  MALL  SUITES  HOTELS 

HAMPTON  INN  BRUNSWICK  .... 

HOLIDAY  INN  BRUNSWICK  

HOWARD    JOHNSON    BRUNS- 
WICK 1-95. 

AMERICAN  INN  OF  BUFORD  .... 

HOLIDAY  INN  CALHOUN 

JAMESON  INN  CALHOUN  

DAYS  INN  CANTON  

HOLIDAY  INN  CARTERSVILLE  . 

RED   TOP   MOUNTAIN   STATE 
PARK  LODGE. 

STONEBROOK  INN 

DAYS  INN  CLEVELAND 

ATLANTA  AIRPORT  MARRIOTT 

BEST      WESTERN      AIRPORT 
MOTOR  INN. 

BUDGETELL      INN      ATLANTA 
AIRPORT. 

COMFORT    SUITES    ATLANTA 
AIRPORT. 

COURTYARD     BY     MARRIOTT 
ATLANTA  AIRPORT  SOUTH. 

DAYS  INN  COLLEGE  PARK  

EMBASSY  SUITES  HOTEL  AT- 
LANTA AIRPORT. 


POBox/RtNo. 


PO  BOX  252 


PO  BOX  341 
PO  BOX  339 


Street  address 


975  W.  PEACHTREE  ST.  NE  , 
1901  SAVOY  DR  , 


6096  BARFIELO  RD  . 
2960  PIEDMONT  RD 


3434  PEACHTREE  RD.  NE 
821  PIEDMONT  AVE.  NE  ... 


3601  N.  DESERT  DR 
1325  VIRGINIA  AVE  .. 


2000  CENTURY  BLVD.  NE 
188  FOURTEENTH  ST.  NE 


2844  COBB  PKWY 

2450  GALLERIA  PKWY 
54  PEACHTREE  ST  


505  PHARR  RD  

301  FULTON  INDUSTRIAL  CIR 

3405  LENOX  RD.  NE  

311  COURTLAND  ST  NE 


PEACHTREE  &  10TH  ST 

800  HAMMOND  DR 

2857  PACES  FERRY  RD 

1045  STEVENS  CREEK  RD 


3654  WHEELER  RD  .. 
201  BOY  SCOUT  RD 


3030  WASHINGTON  RD  

1075  STEVENS  CREEK  RD  ... 
601  BOBBY  JONES  EXPRWY 

3020  WASHINGTON  RD 

2110  WALTON  WAY  

3038  WASHINGTON  RD 

TWO  TENTH  ST 


2137  GORDON  HWY  

3654  WHEELER  RD 

7377  N.  SERVICE  RD  

500  MALL  BLVD  

112  TOURIST  DR 

3302  GLYNN  AVE  

INTERSTATE  95  &  HWY.  341 


4267  HWY.  20  

1-75  RED  BUD  RD  

189  JAMESON  ST.  SE 

291  BALL  GROUND  RD 

2336  HWY.  411  NE  

653  RED  TOP  MOUNTAIN  RD 


HWY.  441  

HWY.  129 

4711  BESTRD  

4979  OLD  NATIONAL  HWY 


2480  OLD  NATIONAL  PKWY  .... 
4820  MASSACHUSETTS  BLVD 
2050  SULLIVAN  RD  


4601  BEST  RD  

4700  SOUTHPORT  RD 


City/State/Zip 


ATLANTA.  GA  30309- 
ATLANTA,  GA  30341- 

ATLANTA,  QA  30328- 

ATLANTA.  GA  30305- 

ATLANTA.  GA  30326- 
ATLANTA.  GA  30308- 

ATLANTA.  GA  30344- 

ATLANTA.  GA  30344- 

ATLANTA,  GA  30345- 

ATLANTA.  GA  30361- 

ATLANTA.  GA  30339- 
ATLANTA.  GA  3033»- 
ATLANTA,  GA  30303- 

ATLANTA.  GA  30305- 
ATLANTA,  GA  3033ft-  . 
ATLANTA,  GA  30326-  , 
ATLANTA.  GA  30303-  , 

ATLANTA,  GA  3030^  , 
ATLANTA.  GA  30329-  . 
ATLANTA,  GA  3033&-  . 
AUGUSTA,  GA  30397- 

AUGUSTA,  GA  3090&- 
AUGUSTA,  GA  30909- 


AUGUSTA, 
AUGUSTA. 
AUGUSTA, 
AUGUSTA, 
AUGUSTA, 
AUGUSTA, 
AUGUSTA, 


GA  30907- 
GA3090»- 
GA  30907- 
GA  30907- 
GA  30904- 
GA  30907- 
GA  30901- 


AUGUSTA,  GA  30906-  .... 
AUGUSTA,  GA  30909-  .... 

AUSTELL.  GA  30001- 

BRUNSWICK,  GA  31525- 
BRUNSWICK,  GA  3152(^- 
BRUNSWICK.  GA  31520- 
BRUNSWICK,  GA  31520- 


BUFORD,  GA  30518-  

CALHOUN,  GA  30701-  

CALHOUN,  GA  30701-  

CANTON,  GA  30114-  

CARTERSVILLE,  GA  30120-  . 
CARTERSVILLE,  GA  30120-  . 

CLAYTON,  GA  30525- 

CLEVELAND,  GA  30528-  

COLLEGE  PARK,  GA  30337- 
COLLEGE  PARK,  GA  3034»- 

COLLEGE  PARK.  GA  3034O-  . 

COLLEGE  PARK,  GA  30337-  . 

COLLEGE  PARK,  GA  30337-  . 

COLLEGE  PARK,  GA  30337-  . 
COaEGE  PARK.  GA  30337-  . 


Telephone 


404-876-5003 
404-455--4446 

404-252-5066 

404-239-0677 

404-237-2700 
404-872-9290 

404-762-6141 

404-768-«660 

404-325-0000 

404-892-6000 

404-955-^3900 
404-953-4500 
404-22:«555 

404-262-7880 
404-696-9713 
404-261-9250 
404-650-4545 

404-873-4800 
404-252-3344 
404-432-5565 
404-737-3737 

706-868-6610 
404-733-8200 

706-737-1122 
706-738-6811 
706-863-2882 
706-733-2660 
706-737-8888 
706-668-1800 
706-722-8900 

706-738-5018 
706-868-8610 
404-944-2110 
912-264-6100 
912-261-0002 
912-264-9111 
912-264-4720 

404-932-01 1 1 
706-620-9191 
706-629-8133 
404-479-0301 
404-386-0830 
404-975-0055 

706-782-2214 
700-865-4079 
404-766-7900 
404-660-8616 

404-766-0000 

404-996-0000 

404-997-2220 

404-761-6500 
404-767-1988 
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Prop«rlynam« 


FAIRFIELD  INN  BY  MARRIOTT 
ATLANTA  AIRPORT. 

HYATT  ATLANTA  AIRPORT  

LA  QtllNTA  MOTOR  INN  f2536 

RAMADA  RENAISSANCE 

HOTEL 

RED  ROOF  INN  AIRPORT 

SUPER  e  MOTEL  ATLANTA 
GEORGIA. 

COLUMBUS  HILTON 

COURTYARD  BY  MARRIOTT 
COLUMBUS. 

ECONO  LODGE  COLUMBUS  .... 

HAMPTON  INN  COLUMBUS 

HOLIDAY  mti  COLUMBUS 

LA  OUINTA  MOTOR  INN  #549  .. 

HOWARD  JOHNSON  COM- 
MERCE. 

COMFORT  INN  CONYERS  

HOLIDAY  INN  CONYERS  

RAMADA  nW  OF  CORDELE 

COMFORT  INN  CORNELIA  

BEST  WESTERN  WHITE  COL- 
UMNS INN  COVINGTON. 

JAMESON  INN  COVINGTON 

DAYS  INN  DAHLONEGA 

HOWARD  JOHNSON 

DAHLONEGA. 

HAMPTON  INN  DALTON  

HOUDAY  INN  DALTON 

HOLIDAY  INN  1-20  EAST 


POBox/RtNo. 


SUPER  8  MOTEL  DOUGLAS 

ATLANTA  MARRIOTT 

GWINNETT  PLACE. 

COURTYARD  BY  MARRIOTT 
GWINNETT  MALL 

FAIRFIELD  INN  BY  MARRIOTT 
ATLANTA  GWINNETT. 

JAMESON  INN  EASTMAN  

JAMESON  INN  GREENSBORO  . 

VALLEY  INN  RESORT  HAMIL- 
TON. 

COURTYARD  BY  MARRIOTT 
ATLANTA  AIRPORT  NORTH. 

JAMESON  INN  HARTWELL  

COMFORT  INN  HELEN  

DAYS  INN  HELEN  

HOLIDAY  INN  HINESVILLE  

JEKYLL  ISLAND  CLUB  HOTEL  . 

JAMESON  INN  JESUP  

COMFORT  INN  JONESBOflO  ... 

HOLIDAY  INN  EXPRESS  TOWN 
CENTER  MALL. 

RED  ROOF  INN  KENNESAW  .... 

COMFORT  INN  KINGS  BAY  

DAVS  INN  KINGSLAND  

HOLIDAY  INN  KINGSLAND  

RAMADA  INN  KINGSLAND  

SUPER  8  MOTEL  KfNGSLAND  . 

DAYS  INN  LAGRANGE  

LAKE  LANIER  ISLANDS  HIL- 
TON RESORT. 

STOUFFER  PINEISLE  RESORT 

DAYS  INN  LAKEPARK  

SHONETS  INN  LAKE  PARK  

LA  OUINTA  MOTOR  INN  #593  .. 

COMFORT  INN  MACON  

COMFORT  INN  MACON  

COURTYARD  BY  MARRIOTT 
MACON. 


POBOxiea-o 


StTMt 


2451  OLD  NATIONAL  PKWY 

1900  SULLIVAN  RD  

4874  OLD  NATIONAL  HWY  .. 
4736  BEST  RD  


2471  OLD  NATIONAL  PKWY 
2010  SULLIVAN  RO  


800FHONTAVE  

3501  COURTYARD  WAY 


4483  VICTORY  DR 

5585  WH1TESVILLE  RD 

2800  MANCHESTER  EXPRWY 

3201  MACON  RD  

RT.  2  


1363  KLONDIKE  RD  . 
1351  DOGWOOD  DR 
2016  16TH  AVE.  E  .... 

RT.  #2  B9  

10130  ALCOVY  RD  ... 


10225  HWY.  142  N 

1065  CHESTATEE  ST 

1010  MOUNTAIN  DR  . 


1000  MARKET  ST  

515  HOLIDAY  DR  

4300     SNAPRNGER     WOODS 
WAY. 

1610  S.  PETERSON  AVE  

1775  1-85  PLEASNAT  HILL  RD  . 

3550  VENTURE  PKWY  


3500  VENTURE  PKWY 

103  PINE  RIDGE  RD  .... 

2252  S.  MAIN  ST 

14420  HWY.  27  


3399  INTERNATIONAL  BLVD  .... 

941  ANDERSON  HWY  

EDELWEISS  DR 

S.  MAIN  ST 

726  OGLETHORPE  HWY  

371  RIVERVIEW  DR 

205  N.  HWY.301  

6370  OLD  DIXIE  HWY  

2485  GEORGE  BUSBEE  PKWY. 
NW. 

520  ROBERTS  CT.  NW  

^95  &  SR  40  

1050  E.  KING  AVE  

1-95  930  HWY.  40  E 

985  BOONE  ST  

1-98  &  HWY.  40  EXIT  2 

2606  WHITESVILLE  RD 

7000  HOLIDAY  RD 

9000  HOLIDAY  RD 


4913  TIMBER  DR  

1075  LAKES  BLVD 

2859  PANOLA  RO  

4951  EISENHOWER  PKWY 

2690  RIVERSIDE  DR  

3990  SHERATON  DR 


City/Stata/Z^ 


COLLEGE  PARK,  GA  3034»- 

COLLEGE  PARK.  QA  30337- 
COLLEGE  PARK,  GA  30337- 
COLLEGE  PARK,  GA  30337- 

COLLEQE  PARK,  GA  3034»-  . 
COLLEGE  PARK.  GA  30337-  . 


COLUMBUS.  GA  31901- 
COLUMBUS.  GA  31904- 


COLUMBUS.  GA  31903-  . 
COLUMBUS,  GA  31904-  . 
COLUMBUS,  GA  31904-  . 
COLUMBUS,  GA  31906-  . 
COMMERCE.  GA  3052»- 

CONYERS.  GA  30207-  .... 
CONYERS,  GA  30207-  .... 
CORDELE,  GA  31015-  .... 
CORNELIA.  GA  30531-  ... 
COVINGTON,  GA  30209- 


COVINGTON,  GA  30209-  . 
DAHLONEGA,  GA  3053»- 
DAHLONEGA,  GA  30533- 


DALTON.  GA  30720-  ... 
DALTON,  GA  30720-  ... 
DECATUR,  GA  30032- 


DOUGLAS.  GA31533- 
DULUTH,  GA  30136-  ... 


DULUTH,  GA  30136- 
DULUTH,  GA  30136- 


EASTMAN.  GA  3102*-  

GREENSBORO,  GA  30642- 
HAMILTON,GA  31811-  


HAPERVILLE,  GA  30354- 


HARTWELL.  GA  30643-  

HELEN,  GA  30545- 

HELEN.  GA  30545- 

HINESVILLE,  GA  31313- 

JEKYLL  ISLAND,  GA  31527- 

JESUP,  GA  31545-  

J0NES80R0,  GA  30236-  

KENNESAW,  GA  30144- 


KENNESAW.  GA  30144-  

KINGSLAND.  GA  31548- 

KINGSLAND,  GA  31548-  

KINGSLAND,  GA  31548-1869  ... 

KINGSLAND,  GA  31548- 

KINGSLAND,  GA  31548- 

LAGRANGE,  GA  30240- 

LAKE    LANIER    ISLANDS.    GA 

3051 8-. 
LAKE    LANIER    ISLANDS,    GA 

3051 8-. 

LAKE  PARK,  GA  31636-  

LAKE  PARK,  GA  31636-  

LITHONIA,  GA  3005ft-  

MACON,  GA  31206-  

MACON,  GA  31204-  .„. 

MACON.  GA  31210-  


Tsl«phon« 


404-781-«371 

404-091-1234 
404-768-1241 
404-762-7676 

404-761-9701 
404-991-6985 

706-324-1800 
404-32^-2323 

706-682-3803 
706-676-6303 
706-324-0231 
706-568-1740 
706-335-5561 

404-760-0300 
404-483-3220 
912-273-5000 
706-778-9273 
404-786-5800 

706-784-1849 
706-864-2338 
706-864-4343 

706-226-4333 
706-278-0500 
404-981-5670 

912-384-0886 
404-923-1775 

404-476-4666 

404-623-9300 

912-374-7925 
706-453-9135 
706-628-4454 

404-559-1043 

706-376-7298 
706-876-8000 
706-876-4079 
912-368-2275 
912-635-2600 
912-427-6800 
404-961-6336 
404-427-5210 

404-429-0323 
912-729-6979 
912-729-5454 
912-729-3000 
912-729-4363 
912-729-6888 
404-682-8881 
404-945-8787 

404-945-8921 

912-559-0229 
912-559-5660 
404-981-6411 
912-788-5500 
912-746-8855 
912-477-6899 
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Property  name 


HOLIDAY  INN  MACON 

RAMADA  inn  MACON  

RODEWAY  INN 

DAYS  INN  MADISON  

TRAVELODGE  MADISON  

COMFORT  INN  MARIETTA 

COURTYARD     BY     MARRIOTT 

MARIETTA. 
FAIRFIELD  INN  BY  MARRIOTT 

ATLANTA  NORTHWEST. 

HAMPTON  INN  MARIETTA 

HYATT  REGENCY  SUITES  PE- 

RIMETER 
LA  OUINTA  MOTOR  INN  #720  .. 
SHERATON  ATLANTA  NORTH- 
WEST. 
TRAVELODGE  NW  ATLANTA  ... 
HOWARD  JOHNSON 

MCDONOUGI-,. 
JAMESON  INN  MILLEDGEVILLE 
FAIRFIELD  INN  BY  MARRIOTT 

ATLANTA  SOUTHLAKE. 
HAMPTON        INN       ATLANTA 

SOUTHLAKE. 

RED  ROOF  INN  MORROW 

ATLANTA  HILTON  NORTHEAST 

ATLANTA  MARRIOTT 

NORCROSS. 
COURTYARD     BY     MARRIOTT 

ATLANTA  NORCROSS. 
COURTYARD     BY     MARRIOTT 

ATLANTA  PEACHTREE 

CRNRS. 
FAIRRELD  INN  BY  MARRIOTT 

ATLANTA  P  TREE  CRNR. 
HOLIDAY      INN      PEACHTREE 

CORNERS 
HOMEWOOD  SUITES  ATLANTA 

PEACHTREE. 
LA  OUINTA  MOTOR  INN  #645  .. 

LA  OUINTA  MOTOR  INN  #718  .. 

RED  ROOF  INN  NORCROSS  .... 

1 HAVELODGE  NE  ATLANTA  .... 

PEACTREE  EXECUTIVE  CON- 
FERENCE CENTER. 

TRAVELODGE  PERRY  

CALLAWAY  GARDENS  

COURTYARD  BY  MARRIOTT 
ATLANTA  ROSWELL. 

HAMPTON  INN  ROSWELL  

HOLIDAY  INN  ROSWELL 

BUDGET  INN  SAVANNAH  

BUDGETEL  INN  SAVANNAH  

COURTYARD  BY  MARRIOTT 
SAVANNAH. 

DAYS  INN  ABERCORN 

DAYS  INN  AIRPORT  

DAYS  INN  SAVANNAH  

ECONO  LODGE  SAVANNAH 

FAIRFIELD  INN  BY  MARRIOTT 
SAVANNAH 

HAMPTON  INN  SAVANNAH 
ABERCORN. 

HAMPTON  INN  SAVANNAH 
STEPHENSON. 

HOLIDAY  INN  SAVANNAH  

HOLIDAY  INN  SAVANNAH 
SOUTH. 

HOWARD  JOHNSON  SAVAN- 
NAH 1-95. 


PO  Box/Rt  No. 


PO  BOX  2000 


Street  address 


4775  CHAMBERS  RD  

5009  HARRISON  RD 

4999  EISENHOWER  PKWY 

2001  EATONTON  HWY  

2091  EATONTON  RD 

3000  NW  PKWY  

2455  DELK  RD  


2191  NW  PKWY 


455  FRANKLIN  RD  

2999  WINDY  HILL  RD 


2170  DELK  RD  . 
1775  PKWY.  PL 


1940  LELAND  DR  .... 
1279  HAMPTON  RD 


2551  N.  COLUMBIA  ST  . 
1599  ADAMSON  PKWY 


1533  SOUTHLAKE  PKWY 


1348  SOUTHLAKE  PLAZA  DR  .. 
5993  PEACHTREE  INDUSTRIAL 

BLVD. 
475  TECHNOLOGY  PKWY  


6235  MCDONOUGH  DR  

3209  HOLCOMB  BRIDGE  RD  .... 

6650  BAY  CIR.  DR  


6050   PEACHTREE   IND   BLVD. 

NW. 
450  TECHNOLOGY  PKWY  

5375  PEACHTREE  INDUSTRIAL 
BLVD. 

6187  DAWSON  BLVD  

5171  INDIAN  TRAIL  IND.  PKWY 

6045  OAKBROOK  PKWY 

2443  HWY  54  W  


100  WESTVIEW  LN  ... 
1500  MARKET  BLvb 


9995  OLD  DOGWOOD  RD  

1075  HOLCOMB  BRIDGE  RD 

3702  OGEECHEE  RD  

8484  ABERCORN  ST  

6703  ABERCORN  ST 


11750  ABERCORN  ST  .... 
2500  DEAN  FOREST  RD 

6  GATEWAY  BLVD.  S 

7500  ABERCORN  ST 

2  LEE  BLVD 


17007  ABERCORN  ST  ... 

201  STEPHENSON  AVE 

601  E.  BAY  ST  

t-95  &  GA.  HWY.  204  .... 


1-95  &  HWY.  204 


Clty/State/Zlp 


MACON,  GA  31206-  

MACON,  GA  31206-  

MACON,  GA  31206-  

MADISON,  GA  3065O-  ., 
MADISON,  GA  30650-  .. 
MARIETTA,  GA  30067- 
MARIETTA  GA  30067- 

MARIETTA,  GA  30067- 

MARIETTA,  GA  30067- 
MARIETTA.  GA  30067- 

MARIETTA,  GA  30067- 
MARIETTA.  GA  30067- 


MARIETTE,  GA  30067-  

MCDONOUGH,  GA  30253-  . 

MILLEDGEVILLE,  GA  31061- 
MORROW,  GA  3C260-  


MORROW,  GA  30260- 


MORROW,  GA  30260-  ... 
NORCROSS,  GA  30092- 

NORCROSS,  GA  30092- 

NORCROSS,  GA  30093- 

NORCROSS.  GA  3009^- 

NORCROSS,  GA  30071- 
NORCROSS,  GA  30071- 
NORCROSS,  GA  30092- 
NORCROSS,  GA  30092- 


NORCROSS,  GA  30093- 

NORCROSS,  GA  30071- 

NORCROSS,  GA  30093- 

PEACHTREE  CITY,  GA  30269- 


PERRY,  GA  31069-  

PINE  MOUNTAIN,  GA  31822- 
ROSWELL,  GA  30076-  


ROSWELL,  GA  30076-  .. 
ROSWELL,  GA  30075-  .. 
SAVANNAH,  GA  3140S- 
SAVANNAH,  GA  31406- 
SAVANNAH,  GA  3140&- 

SAVANNAH,  GA  31419- 
SAVANNAH,  GA  31408- 
SAVANNAH,  GA  31419-  , 
SAVANNAH,  GA  31406- 
SAVANNAH,  GA  31405- 

SAVANNAH,  GA  31419- 
SAVANNAH,  GA  31406- 

SAVANNAH,  GA  31401- 
SAVANNAH,GA  31419- 
SAVANNAH.  GA  3141&-  , 


Telephone 


912-788-0120 
912-474-0871 
612-781-4343 
706-342-1839 
706-342-7800 
404-952-3000 
404-956-1188 

404-952-9863 

404-425-9977 
404-956-1234 

404-951-0026 
404-428-4400 

404-952-0052 
404-957-2651 

912-453-6471 
404-961-6044 

404-968-8990 

404-968-1483 
404-447-4747 

404-263-8558 

404-242-7172 

404-446-3777 


404-441-1999 

404-446-4400 

404-448-4663 

404-449-5144 

404-448-8686 
404-448-8944 
404-449-7322 
404-487-2000 

912-987-7355 
706-663-2281 

404-992-7200 

404-687-5161 
404-992-9600 
912-233-3633 
912-927-7660 
912-354-7878 

912-927-7720 
912-966-5000 
912-925-9505 
912-352-1657 
912-353-7100 

912-920-2503 

912-355-4100 

912-238-1200 
912-925-2770 

912-925-3660 
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Property  name 


HOWARD  JOHNSON  SAVAN- 
NAH WEST  BOUNDARY. 

HYATT  REGENCY  SAVANNAH  . 

LA  QOtNTA  MOTOR  INN  tses  .. 

PLANTERS  INN  

SAVANNAH  DESOTO  HILTON  .. 

SHERATON  SAVANNAH  RE- 
SORT AND  COUNTRY  CLUB. 

RED  ROOf  INN  SMYRNA  

RESIDENCE  INN  BY  MAR- 
RIOTT CUMBERLAND. 

CHARTER  HOUSE  INN  

KINGS  BAY  LODGES 

KING  &  PRINCE  BEACH  RE- 
SORT 

JAMESON  INN  STATESBORO  .. 

HAMPTON  INN  STONE  MOUN- 
TAIN. 

JAMESON  INN  THOMASTON  .... 

EVANS  HOUSE  BED  &  BREAK- 
FAST. 

BEST  WESTERN  WHITE  COL- 
UMNS INN  THOMSON. 

TRAVELODGE  THOMSON  

COURTYARD  BY  MARRIOTT 
ATLANTA  NORTHLAKE. 

LA  OUINTA  MOTOR  INN  #3668 

RED  ROOF  INN  TUCKER  

DAYS  INN  UNION  CITY  

ECONO  LODGE  UNION  CITY  ... 

HOWARD  JOHNSON  UNION 
CITY. 

CLUBHOUSE  INN 

COMFORT  INN  VALDOSTA  .. . . 

HOWARD  JOHNSON  VAL- 
DOSTA. 

QUALITY  INN  VALDOSTA  

SHONEY-S  INN  VALDOSTA  ... 

HOLIDAY  INN  VIDALIA  

RAMADA  INN  WARNER  ROB- 
INS. 

JAMESON  INN  WASHINGTON  .. 

HOLIDAY  INN  WAYCROSS  

PINECREST  MOTEL  

JAMESON  INN  WINDER  

Guam 

ISLAND  HOTEL  

HOTEL  PALMRIDGE  

GUAM  HILTON  

PALACE  HOTEL  GUAM  

GRAND  HOTEL  

GUAM  HOTEL  OKURA 

GUAM  PLAZA  HOTEL  

HOTEL  NIKKO  GUAM  

PACIFIC  ISLAND  CLUB  

TERRAZA       TUMON 

HOTEL 
TUMON  BAY  CAPITAL  HOTEL  .. 

Hawaii 

HOTEL  HANA  MAUJ  

ALA  MOANA  HOTEL  

ALA  WAI  TERRACE  

ALOHA  SURF  HOTEL  

COCONUT  PLAZA  HOTEL 

COLONY  SURF  HOTEL  COL- 
ONY EAST. 

COLONY  SURF  HOTEL  MAIN 
COLONY  SURF. 

COLONrS  DIAMOND  HEAD 
BEACH  HOTEL. 


PO  Box/Rt  No. 


PO  BOX  1191 


PO  BOX  1119 


VILLA 


PO  BOX  8588 


Sfraot  addrass 


224  WEST  BOUNDARY  ST 


TWO  WEST  BAY  ST 

6805  ABEROORN 

29  ABEROORN  ST 

15  E.  LIBERTY  ST 

612  WRMNGTON  ISLAND  RO 


2200  CORPORATE  PLAZA 
2771  HARGROVE  RD  


CIty/Stata/Zip 


SAVANNAH.  GA  31401- 


2710  OSBORNE  RO 
603  SAN  BAR  DR  .... 
201  ARNOLD  RD 


1  JAMESON  AVE  

1737   MOUNTAIN   INDUSTRIAL 
BLVD. 

1010  HWY.  19  N 

725  S.  HANSELL  ST  


1890  WASHINGTON  RD  THOMSON,  GA  30824- 


SAVANNAH.  GA  31401- 

SAVANNAH,  GA  31405- 

SAVANNAH.  GA  31401- 

SAVANNAH,  GA  31402-3979  ... 
SAVANNAH.  GA  31410- 


SMYRNA.  GA  30080- 
SMYRNA,  GA  30080- 


GA 


ST.  MARYS,  GA  31558-  . 
ST.  MARYS.  GA  31558-  .. 
ST.     SIMON'S     ISLAND. 
31522-. 

STATESBORO.  GA  3045»-  

STONE  MOUNTAIN.  GA  30083- 


THOMASTON,  GA  30286-  .. 
THOMASVILLE.  GA  31792- 


1847  WASHINGTON  RD 
4083  LAVISTA  RD  


1819   MOUNTAIN   INOUSTRJAL 

BLVD. 
2810  LAWRENCEVILLE  HWY  ... 

6840  SHANNON  PKWY.  S 

7410  OAKLEY  RD  

3860  FLATSHOALS  RD  

1800  CLUBHOUSE  DR  

1-75  A  US  84  W 

N.  VALDOSTA  RD.  EXIT  «6 


1209  ST.  AUGUSTINE  RD 

1828  W.  HILL  AVE  

2619  E.  FIRST  ST  

2725  WATSON  BLVO 


THOMSON,  GA  30824- 
TUCKER.  GA  30084-  .... 


TUCKER,  GA  30084- 


TUCKER,  GA  30084-  .... 
UNION  CITY,  GA  30291- 
UNION  CITY,  GA  30291- 
UNION  CITY,  GA  30291- 

VALDOSTA.  GA  31601- 
VALDOSTA.  GA  31602- 
VALDOSTA,  GA  31602- 


115ANNDENARDDR 
1725  MEMORIAL  DR  .. 
1761  MEMORIAL  DR  .. 
405  S.  BROAD  ST 


WEST  O'BRIEN  DR 

122  HASALAO  ST  

202  HILTON  RD  

470  FAHRENHOLT  AVE  

1024  SAN  VITORES  RO  

185  GUN  BEACH  

1328  SAN  VITORES  RD  

245  GUN  BEACH  

210  PALE  SAN  VITORES  RD 
168  FUJITARD  


VALDOSTA.  GA  31601-  

VALDOSTA,  GA  31601-  

VIDALIA,  GA  30474- 

WARNER  ROBINS,  GA  31093- 


WASHINGTON,  GA  30673- 
WAYCROSS.GA  31501-.... 
WAYCROSS.  GA  31501-  .... 
WINDER,  GA  30680-  


1448  PALE  SAN  VITORES  ST 


410  ATKINSON  DR  

1684  ALA  MOANA  BLVD 
444  KANEKAPOLEI  ST  ... 

450  LEWERS  ST  

2895  KALAKAUA  AVE 


2895  KALAKAUA  AVE 
2947  KALAKAUA  AVE 


ANIGUA.  GU  96910- 

BARRIGADA,  GU  96921- 
TAMUNING.GU  96911-  .. 
TAMUNING,  GU  96911-  .. 

TUMON,  GU  96911-  

TUMON,  GU  96911-  

TUMON,  GU  96911-  

TUMON,  GU  96911-  

TUMON.  GU  96911-  

TUK^ON.  GU  96931-  


TUMON.  GU  96911- 


HANA.  MAUI.  HI  96713-  

HONOLULU.  OAHU,  HI  96815- 
HONOLULU.  OAHU.  HI  96815- 
HONOLULU.  OAHU,  HI  96815- 
HONOLULU,  OAHU,  HI  96815- 
HONOLULU,  OAHU.  HI  96815- 

HONOLULU.  OAHU.  HI  96815- 

HONOLULU,  OAHU.  HI  96815-  . 


Talephona 


912-232-4371 

912-238-1234 
912-355-3004 
912-232-5678 
912-232-9000 
912-887-1612 

404-952-6966 
404-433-8877 

912-682-6250 
912-882-8900 
912-636-3631 

912-681-7900 
404-934-6004 

706-648-2232 
912-226-1343 

706-595-8000 

706-595-8700 
404-938-1200 

404-496-1317 

404-^96-1311 
404-964^777 
404-964-9999 
404-964-0110 

912-247-7755 
912-242-1212 
912-244-4460 

912-244-8510 
912-244-7711 
912-537-9000 
912-953-3000 

706-678-7925 
912-283-4490 
912-283-3580 
404-867-1880 


671-477-7380 
671-477-6666 
671-646-1835 
671-646-2222 
671-64^1161 
671-646-6811 
671-646-7803 
671-64»-8815 
671-646-9171 
671-649-6904 

671-646-3903 


808- 

808-955-4811 
808-949-7384 
808-923-0222 
608-923-8828 
808-923-5751 

808-923-5751 

808-922-1928 
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Property  rem* 


continental  surf 

CORAL  reef  hotel  _ 

DfWTWOOO  HOTEL  _ 

HALE  KOA  HOTEL  

HALEKULANI  HOTEL  DIAMOND 
HEAD. 

HALEKULANI  HOTB.  EWA 

HALEKULANI  HOTEL  MAKAI 

HALEKULANI  HOTEL  MAUKA  ... 

HAWAM  DYNASTY  HOTEL  

HAWAII    PRINCE    HOTEL   ALA 
MOAIM. 

HAWAII    PRINCE    HOTEL    DIA- 
MOND HEAD. 

HAWAIIAN  MONARCH  HOTEL  .. 

HAWAltAN      REGENT     HOTEL 
KALAKAUA. 

HAWAltAN     REGENT     HOTEL 
KUHIO. 

HAWAltAN      WAIKIKI      BEACH 
HOTEL  MAIN. 

HAWAIIAN      WAIKIKI      BEACH 
HOTEL  MAUKA. 

HILTON     HAWAIIAN     VILLAGE 
HOTEL  ALII. 

HILTON     HAWAIIAN     VILLAGE 
HOTEL  DIAMOND  HEAD. 

HILTON     HAWAIIAN     VILLAGE 
HOTEL  RAINBOW. 

HILTON     HAWAIIAN     VILLAGE 
HOTEL  TAPA. 

HOLIDAY  ISLE  HOTEL 

HONOLULU  PRINCE  HOTEL  „... 

HYATT  REGENCY  WAMOKI  DIA- 
MOND HEAD. 

HYATT      REGENCY      WAIKIKI 
EWA. 

ILIKAJ  HOTEL  MAIN  

ILIKAI  HOTEL  MARINA  „... 

ILIMA  HOTEL „ 

IMPERIAL     HAWAN     RESORT 
HOTEL. 

INN  ON  THE  PARK  ....„ 

ISLAND  COLONY  HOTEL  

KAHALA  H4LTON  HOTEL 

KALK.ANA  KAI  HOTEL 

LILIUOKALANI  GARDENS 

MIRAMAR  HOTEL  

MOA^i«i  HOTEL  BANYAN  „... 

MO.Arr*  HOTEL  DIAMOND  ._ 

MOANA  HOTEL  MAIN  TOV^R  . 

NEW  OTANI  HOTEL 

OCEAN        RESORT        HOTEL 
WAIKIKI  DIAMOND  HEAD. 

OCEAN        RESORT        HOTEL 
WAiKiKi  PALI. 

OUTRiGER      PRINCE      KUHfO 
HOTEL 

OOTRtGGER  EAST  HOTEL  

OUTRKiGER    HOBRON    DAYS 
INN. 

OirrR«GGER  HOTEL  MAIN  

OUTRIGGER     MAILA     HOTEL 
LUANA  TOWER. 

OUTRIGGER        MAILE        SKY 
COURT 

OUTRIGGER  REEF  HOTEL  DIA- 
MOND HEAD  TOWER. 

OUTRIGGER      REEF      HOTEL 
OCEAN  TOWER. 

OUTRIGGER  REEF  HOTEL  PA- 
CIFIC TOWER. 


POBox/niNo. 


8»MI  address 


2426  KUHKJ  AVE  _ 

2299  KUHW  AVE  

1696  ALA  MOANA  BLVD 

2055  KAUA  RD  

2199KALIARO  

2199KALIAR0 

2199  KAUA  RD  

2199KAL!ARD  

1830  ALA  MOANA  BLVD 
100  HOLOMOANA  ST  „_. 


100  HOLOMOANA  ST  ._ 


444  NIU  ST  

2552  KALAKAUA  AVE 

2552  KALAKAUA  AVE 

2570  KALAKAUA  AVE 

2570  KALAKAUA  AVE 

2005KALIARD  

2005  KALIA  RD  

2005  KALIA  RD  

2005  KAUA  RD  


270  LEWERS  ST _ 

415  NAHUA  ST 

2424  KALAKAUA  AVE 


2424  KALAKAUA  AVE 


1777  ALA  MOANA  BLVD 
1777  ALA  MOANA  BLVD 

445  NOHONANI  ST 

205  LEV»^RS  ST  


1920  ALA  MOANA  BLVD 

445  SEASIDE  AVE  

5000  KAHALA  AVE  

2425  KUHK)  AVE  

300  WAI  NANI  WAY  

2345  KUHKD  AVE  

2365  KALAKAUA  AVE 

2365  KALAKAUA  AVE 

2365  KALAKAUA  AVE 

2863  KALAKAUA  AVE  ..... 
175  PAOAKALAM  AVE  ... 


175  PAOAKALANl  AVE 


2500  KUHIO  AVE 


150  KAtULANi  AVE 
343  HOBRON  LN  .. 


2335  KALAKAUA  AVE 
2211  KUHK)AVE  


2058  KUHIO  AVE 
2169  KALIA  RD  .. 
2169  KALIA  RD  ... 
2169  KALIA  RD  ... 


Oty/State/Zip 


HONOLULU,  OAHU, 
HONOLULU.  OAHU 
HONOLULU.  OAHU, 
HONOLULU.  OAHU 
HONOLULU,  OAHU, 

HONOLULU.  OAHU 
HONOLULU,  OAHU 
HONOLULU.  OAHU, 
HONOLULU.  OAHU 
HONOLULU.  OAHU, 

HONOLULU,  OAHU, 

HONOLULU,  OAHU, 
HONOLULU,  OAHU, 

HONOLULU.  OAHU, 

HONOLULU.  OAHU, 

HONOLULU.  OAHU 

HONOLULU.  OAHU 

HONOLULU.  OAHU 

HONOLULU.  OAHU 

HONOLULU.  OAHU 

HONOLULU,  OAHU 
HONOLULU,  OAHU 
HONOLULU,  OAHU 

HONOLULU,  OAHU 

HONOLULU,  OAHU 
HONOLULU,  OAHU 
HONOLLHU.  OAHU 
HONOLULU,  OAHU 


HONOLULU. 
HONOLULU, 
HONOLULU. 
HONOLULU. 
HONOLULU, 
HONOLULU, 
HONOLULU, 
HONOLULU, 
HONOLULU, 
HONOLULU, 
HONOLULU, 


OAHU 
OAHU 
OAHU 
OAHU 
OAHU, 
OAHU, 
OAHU, 
OAHU 
OAHU 
OA»^U 
OAHU 


HONOLULU,  OAHU 

HONOLULU,  OAHU 

HONOLULU,  OAHU 
HONOLULU,  OAHU 

HONOLliLU,  OAHU 
HONOLULU,  OAHU, 

HONOLULU.  OAHU 

HONOLULU.  OAHU 

HONOLULU.  OAHU 

HONOLULU.  OAHU 


HI  968 
HI  968 
HI  968 
Hi  968 

HI  968 
HI  968 
HI  968 
HI  968 
HI  908 

HI  968 

Hi  968 
HI  968 

HI  966 

HI  968 

HI  968 

HI  968 

H!968 

HI  968 

Hi  968 

HI  968 
HI  968 
HI  966 

Hi  968 

HI  968 
HI  968 
HI  968 
HI  968 

HI  968 
HI  968 
HI  968 
Hi  968 
HI  968 
HI  968 
HI  968 
HI  968 
HI  968 
HI  968 
HI  968 

KI968 

HI  968 

HI  968 
HI  968 

HI9€8 
K;968 

HI  968 

HI  968 


5- 

5- 
5- 
5- 
5- 

5- 
5- 
5- 
5- 

S- 


5- 
5- 

5- 

5- 

5- 

5- 

5- 

5- 

S- 

5- 
5- 
5- 


5- 

5- 
5- 
5- 

5- 
5- 
S- 
5- 

5-, 

5-, 

5- 

5-. 

5-. 

5- 

5- 


5- 
5- 

5- 

5- 

5- 
5- 
5- 
5- 


806-922-2755 
808-622-1262 
80e-e4»-0061 
80e-95S-0555 
80fr-«23-2311 

806-923-2311 
808-923-2311 
806-923-2311 
806-955-1111 
806-956-1111 

808-956-1111 

808-9*9-3911 
806-922-6611 

908-922-6611 

808-922-2511 

806-922-2511 

806-949-4321 

808-949-4321 

808-94^-4321 

806-949-4321 

808-923-0777 
808-922-1616 
808-923-1234 

806-923-1234 

soa-s-t^-^eii 

806-923-1877 
8C9-923-1877 
809-923-1827 

808-946-8355 
80»-fle9-234S 
806-734-2211 
808-922-7777 
806-*2fi-3e36 
806-922-2C77 
808-922-3111 
808-923-3111 
806-922-3111 
808-923-1555 
806-922-S861 

80^-622-3861 

8C8-32?-0eil 

6D9-922-6353 
806-942-7777 

808-923-0711 
8C8-922-«769 

806-947-2828 

906-923-3111 

808-923-3111 

806-923-3111 
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Property  name 


OUTRIGGER      REEF      LANAIS 

HOTEL 
OUTRIGGER    REEF    TOWERS 

MAIN  TOWER. 
OUTRIGGER    REEF    TOWERS 

PLANTATION  TOWER. 
OUTRIGGER         ROYAL         IS- 
LANDER. 

OUTRIGGER  SURF 

OUTRIGGER  VILLAGE  HOTEL  . 

OUTRIGGER  WAIKiKI  SURF  

OUTRIGGER     WAIKIKI      SURF 

EAST. 
OUTRIGGER     WAIKIKI     SURF 

WEST. 
OUTRIGGER  WAIKIKI  TOWERS 
OUTRIGGER  WEST  HOTEL 
PACIRC        BEACH        HOTEL 

BEACH  TOWER. 
PACinC        BEACH        HOTEL 

OCEAN  TOWER. 
PACIFIC  MONARCH  HOTEL  .. 

PAGODA  HOTEL  

PARK   PLAZA  WAIKIKI   HOTEL 
GRC  BUILDING. 

PARK  SHORE  HOTEL 

PLAZA  INN 

ROYAL       HAWAIIAN       HOTEL 

MAIN  BUILDING. 
ROYAL       HAWAIIAN       HOTEL 

TOWER  BUILDING. 
SAT  GRAND  HOTEL  . 

SEASIDE  HOTEL  

SHERATON  WAIKIKI  HOTEL 
SHERRY  WAIKIKI  JOY  HOTEL 
TRADE  WINDS  PLAZA 
WAIKIKI  BEACHCOMBER 

HOTEL. 
WAIKIKI  BEACHSIDE  HOTEL 
WAIKIKI  GATEWAY  HOTEL 
WAIKIKI  GRAND  HOTEL  .... 
WAIKIKI  PARKSIDE  HOTEL 

WAIKIKJ  RESORT  HOTEL 

WAIKIKI  SAND  VILl>^ 

WAIKIKI  SUNSET  HOTEL  .. 
WAIKIKI  TERRACE  HOTEL  . 

TURTLE  BAY  HILTON  

DIAMOND  RESORT  

FOUR      SEASONS       RESORT 
WAILEA. 

GRAND  HYATT  WAILEA 

KAMAOLE  SANDS 

KEA  LAN!  HOTEL  

MANA  KAI  MAUI  

MAUI  PRINCE  HOTEL 
MAUI  SUN  HOTEL  ... 
STOUFFER  WAILEA  BEACH  ....'. 

THE  RITZ  CARLTON  

HYATT  REGENCY  KAUAI 
SHERATON  KAUAI  BEACH  RE- 
SORT. 
STOUFFER    WAIOHAI     BEACH 

RESORT. 
EMBASSY  SUITES  HOTEL 

KAV-JAPALI  ALII  

KAANAPALI  BEACH  HOTEL 

KAHANA  BEACH  RESORT 

LAHAINA  HOTEL  ... 

MAUI  KAI 

MAUI  MARRIOTT  .. 

ROYAL  KAHANA  RESORT  ... 

ROYAL  LAHAINA 


POBox/RtNo. 


PO  BOX  187 


Street  addrMS 


225  SARATOGA  RD 
227  LEWERS  ST  


227  LEWERS  ST 


2164  KAILA  RD 


CIty/State/ZIp 


2280  KUHIO  AVE  

240  LEWERS  ST  

2200  KUHIO  AVE  

422  ROYAL  HAWAIIAN  AVE 


412  LEWERS  ST 


200  LEWERS  ST  

2330  KUHIO  AVE  

2490  KALAKAUA  AVE 

2490  KALAKAUA  AVE 


142  ULUNIU  AVE  

1525  RYCROFT  ST 

1956  ALA  MOANA  BLVD 


2586  KALAKAUA  AVE 

3253  NORTH  NIMITZ  HWY 
2259  KALAKAUA  AVE 


2259  KALAKAUA  AVE 


342  SEASIDE  AVE 
2255  WAIKIKI  HOTEL 

334  LEWERS  ST  

2572  LEMON  RD  

2300  KALAKAUA  AVE 


HONOLULU.  OAHU.  HI  968 15- 

HONOLULU.  OAHU,  HI  9681 5- 

HONOLULU.  OAHU.  HI  96815- 

HONOLULU.  OAHU.  HI  96815-  , 

HONOLULU.  OAHU,  HI  968 15- 
HONOLULU,  OAHU.  HI  96815- 
HONOLULU.  OAHU,  HI  96815- 
HONOLULU,  OAHU,  HI  96815-  . 

HONOLULU,  OAHU,  HI  96815-  . 

HONOLULU,  OAHU.  HI  96815- 
HONOLULU.  OAHU.  HI  96815- 
HONOLULU.  OAHU.  HI  96815-  . 

HONOLULU.  OAHU.  HI  96815-  . 

HONOLULU,  OAHU.  HI  96815- 
HONOLULU,  OAHU,  HI  96815- 
HONOLULU,  OAHU,  HI  96815-  . 

HONOLULU.  OAHU,  HI  96815- 
HONOLULU.  OAHU,  HI  96819- 
HONOLULU.  OAHU.  HI  96815-  . 

HONOLULU,  OAHU,  HI  96815- 


440  OLOHANA  ST HONOLULU,  OAHU,  HI  96815- 

"  HONOLULU.  OAHU.  HI  9681 5- 

HONOLULU.  OAHU.  HI  96815- 
HONOLULU.  OAHU.  HI  96815- 
HONOLULU.  OAHU,  HI  96815- 
HONOLULU,  OAHU,  HI  96815- 


2452  KALAKAUA  AVE 

2070  KALAKAUA  AVE 

134  KAPAHULU  AVE 

1850  ALA  MOANA  BLVD  

2460  KOA  AVE  

2375  ALA  WAI  BLVD 

229  PAOAKALANI  AVE  

2045  KALAKAUA  AVE  

57-091  KAMEHAMEHA  HWY 

555  KAUKAHI  

3900  WAILEA  ALANUI  


3850  WAILEA  ALANUI  DR 

2695  S.  KIHEI  RD 

4100  WAILEA  ALANUI  DR 

2960  S.  KIHEI  RD 

5400  MAKENA  ALANUI  

175E.  LIPOA  

3550  WAILEA  ALANUI  

1  NORTH  KANIKU  DR  .... 

1571  POIPU  RD  

2400  HOONANI  ST  


2249  POIPU  RD 


104  KAANAPALI  SHORES  PL 

50NOHEADR  

2525  KAANAPALI  PKWY  

4221  LOWER  HONAPIILANI  ... 

127  LAHAINALUNA  RD 

106  KAANAPALI  SHORES  DR 

100NOHEADR  

4365  LOWER  HONOAPl'lLANI  . 
2780  KEKAA  DR 


HONOLULU.  OAHU,  HI  96815- 
HONOLULU.  OAHU.  HI  96815- 
HONOLULU.  OAHU,  HI  96815- 
HONOLULU.  OAHU.  HI  96815- 
HONOLULU.  OAHU.  HI  96815- 
HONOLULU,  OAHU.  HI  96815- 
HONOLULU.  OAHU,  HI  96815- 
HONOLULU,  OAHU,  HI  96815- 
KAHUKU,  OAHU,  HI  96731- 
KIHEI,  MAUI,  HI  96753- 
KIHEI,  MAUI,  HI  96753-. 


KIHEI,  MAUI,  HI  96753-. 
KIHEI.  MAUI,  HI  96753-. 
KIHEI,  MAUI.  HI  96753-. 
KIHEI,  MAUI,  HI  96753-. 
KIHEI,  MAUI,  HI  96753-. 
KIHEI,  MAUI,  HI  96753-. 
KIHEI,  MAUI,  HI  96753-. 
KOHALA  COAST,  HI  96743- 
KOLOA,  KAUAI,  HI  96756-  .. 
KOLOA,  KAUAI,  HI  96756-  ... 


KOLOA,  KAUAI,  HI  96756- 


LAHAINA, 
LAHAINA, 
LAHAINA, 
LAHAINA, 
LAHAINA, 
LAHAINA. 
LAHAINA. 
LAHAINA. 
LAHAINA. 


MAUI, 
MAUI, 
MAUI, 
MAUI, 
MAUI, 
MAUI, 
MAUI, 
MAUI, 
MAUI, 


HI  96761- 
Hl  96761- 
Hl  96761- 
Hl  96761- 
Hl  96761- 
Hl  96761- 
Hl  96761- 
Hl  96761- 
Hl  96761- 


Telephone 


808-923-3881 

808-924-8844 

806-924-8844 

808-922-1961 

808-922-5777 
808-923-3881 
808-923-7671 
808-023-7671 

80»-923-7671 

808-922-6424 
808-922-5022 
808-922-1233 

808-922-1233 

808-923-9605 
806-941-6611 
808-941-7275 

808-«23-0411 
806-836-3636 
808-923-7311 

808-923-7311 

808-943-0202 
806-923-9277 
808-922-4422 
808-923-2300 
808-922-4555 
806-922-4646 

808-931-2180 
806-955-9741 
808-923-1511 
806-955-1567 
806-922-491 1 

808-922-0511 
808-955-6000 
808-293-8811 


808-685-2000 
806-742-1234 
806-742-1661 

808-742-9511 
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Property  r»me 


WESTW  MAIH  

THE  plantation  INN  .„ 

MANELE  BAY  HOTEL  

KAUAI  HILTON  MOTEL  ... 

THE  WESTIN  KAUAI  

PRINCEVILLE  HOTEL  


MAALAEA  YACHT  MARINA  _.. 


INN 


INDIAN  HILLS  INN  

HEARTLAND  INN  

GUEST    HOUSE    MOTOR 

INC. 

AMES  8U0GETEL  INN  

HEARTLAND  INN  

K)WA       STATE        MEMORIAL 

UNION. 

NEW  FRONTIER  MOTEL 

UNIVERSITY  INN _.... 

BEST     WESTERN     STARLITE 

VILLAGE  OF  ANKENY. 

ECONOLODGE „.. 

HEARTLAND  INN  

WEST    OAKS    CONDO    ASSN. 

PHASES. 
WEST    OAKS    CONDO    ASSN. 

PHASE  4. 

INN  AT  BATTLE  CREEK  

COURTYARD  BY  MARRIOTT  .... 

HEARTLAND  INN 

ARROWHEAD  MOTEL  

CARROLLTON  INN 

ECONOLOOGE  CARROa  INC  . 

COLLINS  PLAZA  HOTEL  

COMFORT  INN 

FAIRFIELD  INN 

FIVE  SEASONS  HOTEL 

HEARTLAND  INN  „ 

HOLIDAY  INN  „.... 

RED  ROOF  INN  „ 

SHERATON  INN  

CENTERViaE        SUPER        8 

MOTEL. 
IRON  HORSE  INN  OF  CLARION 

BLUE  HORIZON  INN 

HEARTLAND  INN  „. 

FRONTIER  P^TOR  INN  „ 

RAMADA  INN „ 

SUPER  8  MOTEL  

BUDGETEL  INN  CLIVE  

COURTYARD  BY  MARRIOTT  .... 
FAIRFIELD  INN  BY  MARRIOTT 
•    DES  MOINES. 

HEARTLAND  INN  

SHERATON  INN  DES  MOINES  . 

HEARTLAND  INN  _ 

COMFORT  INN  

DAYS  INN  COUNCIL  BLUFFS  ... 

HEARTLAND  INN  „ 

HOLIDAY  INN  „ 

HOWARD  JOHNSON  LODGE  & 

SUITES. 

INTERSTATE  INN 

SUPER  8  MOTEL  

WESTERN  INN  „ 

WILLOWS  MOTEL  ..„ 

BEST  WESTERN 

STEEPLEGATE  INN. 

DAVENPORT  SUPER  8  - 

FAIRFIELD  INN  BY  MARRKJTT 

DAVENPORT. 


POBox/R»No. 


po'Box'rr.i"..'i 

poBoxaolMl!!!.' 

PO  BOX  614  „ 



RR  3 

PO  BOX  378™!!!!!! 

toboxm"!!!!!!!!!!!! 

POBOX98 


Streot  address 


2365  KAANAPAU  PKWY 
174  LAHAINALUNA  RO  ._ 


4331  KAUAI  BEACH  OR 

3610  RICE  ST 

5520  KA  HAKU  RO  „ 

30  HAUOU 


100HWY.  34  

5000  NE  56TH  ST 

RR  1  

2500  ELWOOD  Dfl 

1-35  &  NEW  HWY.  30  

K)WA  STATE  UNrVERSlTY 


W.  LINCOLN  WAY 

316  S.  DUFF  _.. 

1-35  &  1ST  


103  N.  DELAWARE  . 
201  SE  DELAWARE 
25  LAKESHORE  DR 

25  LAKESHORE  DR 


201  MAPLE  ST  ..._ 

895  GOLDEN  VALLEY  OR  .. 
815  GOLDEN  VALLEY  DR  .. 
2520  MT.  PLEASANT  ST  .... 

HWY.  N  

1225  PLAZA  DR  

1200  COLLINS  RD  NE  

390  33RD  ST.  SW 

3243  S  RtOGE  DR.  SW  ..._. 

350  1ST  AVE.  NE 

3315  SOUTHGATE  CT.  SW 
2501  WILLIAMS  BLVD.  SW 
3325  SOUTHGATE  CT.  SW 

525  33RD  AVE.  SW  „ 

1021  N.  18TH  „ 

1001  W.  CENTRAL  AVE  

467  N.  SHORE  DR  

1603  S.  SHORE  DR  _. 

2300  LINCOLNWAY  

1522  LINCOLN-WAY  

1711  LINCOLNWAY  

1390NW118THST  

1520  114THST  


1600NW114THST  _.... 

11414  FOREST  AVE  -... 

11040  HICKMAN  RD  

87  2ND  ST  _ „.... 

3208  S.  7TH  ST 

3619  9TH  AVE  .„ _... 

1000  WOODBURY  AVE 

2325  AVE.  N  

3537  W.  BROADWAY  ... 

2717  S.  24TH  ST 

2712  S.  24TH  ST 

1841  MADISON  AVE  ..... 

3802WSOBR  

100  W.  76TH  ST  V 

410  E.  65TH  ST 

3206  E.  KIMBERLY  RO  . 


Ciry/Stats/Zip 


LAHAINA.  MAUI.  HI  96781-. 
LAHIANA,  MAUI,  HI  96761-. 
LANAI  CITY,  LANAI.  HI  9677*-, 

LIHUE,  KAUAI,  HI  9671S- „. 

LIHUE,  KAUAI,  HI  96766- 

PRINCEVILLE.        KAUAI.        HI 

96722-. 
WAILUKU.  MALN,  HI  96793- 

ALBIA,  lA  52531- 
ALTOONA,  lA  5000»- 
AMANA.  lA  52203- 


AMES,  lA  50010-  .. 
AMES.  lA  50010-  .. 
AMES.  lA  50011-  _ 

AMES,  lA  50010-  _ 
AMES.  lA  50010-  .. 
ANKENY,  lA  50021- 


AK«ENY.  lA  50021- 

ANKENY,  lA  50021- _ 

ARNOLDS  PARK,  lA  51331-  ... 

ARNOLDS  PARK.  lA  51331-  _ 

BATTLE  CREEK,  lA  51006-  .._ 

BETTENDORF,  lA  52722- 

BETTENDORF.  lA  52722-  

BURLINGTON,  lA  52601-2118 

CARROLL,  lA  51401-  

CARROLL.  lA  51401-  

CEDAR  RAPIDS,  lA  52402-  ... 
CEDAR  RAPIDS,  lA  52402-  .„. 
CEDAR  RAPIDS,  lA  52404-  .... 
CEDAR  RAPIDS,  lA  52401-  _. 
CEDAR  RAPIDS,  lA  52404-  _.. 
CEDAR  RAPIDS,  lA  52404-  .._ 
CEDAR  RAPIDS,  lA  52404-  .... 
CEDAR  RAPIDS,  lA  52404-  .... 
CENTERVILLE,  lA  52544-  


CLARION.  lA  50525-  

CLEAR  LAKE,  lA  50428- 
CLEAR  LAKE.  lA  50401- 

CLINTON,  lA  52732- 

CLINTON,  lA  52732- 

CUNTON,  lA  52732- 

CLIVE,  lA  50325-  

CLIVE.  lA  50325- 
CUVE.  lA  50325- 


Tstephons 


CLIVE,  lA  50325-  ..._ _. 

CLIVE,  lA  50325-  

CORALVILLE,  lA  52241-  

COUNCIL  BLUFFS.  !A  51501- 
COUNCIL  BLUFFS.  lA  51501- 
COUNCIL  BLUFFS.  lA  51501- 
COUNCtL  BLUFFS,  lA  51501- 
COUNCIL  BLUFFS.  lA  51501- 

COUNCIL  BLUFFS,  !A  51501- 
COUNCIL  BLUFFS,  lA  51501- 
COUNCIL  BLUFFS.  lA  51501- 
COUNCtL  BLUFFS.  lA  51501- 
DAVENPORT.  lA  52806-  


DAVENPORT.  lA  52806- 
DAVENPORT.  lA  52807- 


606-245-1 955 
808-245-6060 
808-826-9644 


515-832-7181 
515-067-2400 
319-622-3599 

615-296-2500 
515-233-6060 

515-294-2300 

515-632-2344 
515-232-0280 
515-964-1217 

515-965-1995 
515-964-8202 
712-33^-7711 

712-332-7711 

712-653-2277 
319-355-3999 
319-355-6336 
31»-752-S363 
712-792-5600 
712-792-5156 
319-393-6600 
319-363-7834 
319-364-2000 
319-363^161 
319-362-9012 
319-365-9441 
318-366-7523 
319-366-8671 
515-856-8888 

515-532-6647 
515-270-1111 
515-357-5123 
319-242-7112 
319-243-8841 
319-242-6870 
515-221-0200 
515-225-1222 
515-^26-1600 

515-226-0414 
515-278-5575 
319-351-8132 
712-366-8699 
712-323-2200 
712-322-8400 
712-328-3881 
712-328-3171 

712-328-8895 
712-322-2888 
712-322-4489 
712-366-9950 
319-386-6900 

319-388-8810 
31»-355-2264 
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Propetty  nam* 


HAMPTON  INN  

HOLIDAY  INN  DAVENPORT 

HEARTLAND  INN  

BEST    WESTERN    DENISON^S 
INN. 

RATH  INN  

COMFORT  INN  SOUTH  

HEARTLAND  INN  

HOLIDAY  INN  MERLE  HAY  

HOLIDAY  INN  SOUTH 

MARRIOTT  HOTEL 

SUPER  8  LODGE  

CLARION  HOTEL  

HEARTLAND  INN  SOUTH 

MIDWAY  HOTEL 

SUPER  8  MOTEL  

THE  HANCOCK  HOUSE  

THE  RICHARDS  HOUSE  

DYERSVILLE  SUPER  8  MOTEL 

THE  LODGE 

SUPER  8  MOTEL  

GRINNELL  SUPER  8  MOTEL  .... 

DELUX  MOTEL  

ALEXIS  PARK  INN 

HOLIDAY  INN  IOWA  CITY  

MIDLAND  INN 

BEST  INNS  OF  AMERICA 

KNOXVILLE  SUPER  8  MOTEL  .. 

KEY  MOTEL 

BEST     WESTERN     REGENCY 
INN. 

HOSPlTALJTy  INN 

SUPER  8  MOTEL  

COMFORT  INN  

RATH  INN  

FERKIN-S  MOTEL 

VILLAGE  EAST  RESORT 

DUTCH  COLONY  INN  

DArS  INN „ 

HEARTLAND  INN  MOTEL 

PARKVIEW  PLAZA 

SUPER  8  MOTEL  

THE  INN  TOWER  

STRAWTOWN  INN  

RATH  INN  

IRON  HORSE  INN  

59ER       MOTEL       EXECUTIVE 
SUITES. 

ECONO  LODGE 

FAIRFIELD  INN  BY  MARRIOTT 

SIOUX  CITY. 
SIOUX  CITY  HILTON  HOTEL  .... 

VILLAGE  RESORTS  

COMFORT  INN  

HOLIDAY  INN  NORTH  

SUPER  8  MOTEL  

EXCEL  INN  OF  WATERLOO  

HEARTLAND       INN       CROSS- 
ROADS. 
WATERLOO      HOLIDAY      INN 
CIVIC  CENTER. 

WAVERLY  SUPER  8  MOTEL 

SUPER  8  MOTEL  

EXECUTIVE  INN 

UNIVERSITY    PARK    HOLIDAY 

INN. 
BEST    WESTERN    NORSEMAN 
INN. 

Idaho 

ATHOL  MOTEL  

SCENIC  BAY  MARINA  


POBox/RtNo. 


RR3BX261B 


POBOX  152 


PO  BOX  479 


POBOX  685 


PO  BOX  OR 


POBOX  769 


POBOX  87 


Straataddren 


3330  E.  KIMBERLY  RD 

5202  BROOY  

705  COMMERCE  OR  ... 
HWY.  30  ft  59 


PO  BOX  130R 
PO  BOX  249  ... 
PO  BOX  499  ... 


HWY  30  ft  59 

5231  FLEUR  Dfl 

1901  HACKLEY  AVE  

5000  MERLE  HAY  RO  .... 

2101  FLEUR  DR 

700  GRAND  AVE 

4755  MERLE  HAY  RD  .... 

450  MAIN  

2090  SOUTHPART  CT  ... 

3100  DODGE  ST 

2730  DODGE  ST  

1105  GROVE  TERRACE 

1492  LOCUST  ST 

925  15TH  AVE.  SE  

RR  2  

3040  5TH  AVE.  S  

HWY.  146  ft  1-80 

HWY.  59  ft  175  

1165  S.  RIVERSIDE  DR  . 

210  S.  DUBUQUE  ST 

839  S.  OAK  

5050  MERLE  HAY  RD 

2205  N.  LINCOLN 

119MCKINSEYAVE 

3303  S.  CTR.  ST  


30 


403  E.  CHURCH  ST  

3010  S.  CTR.  ST  

410  5TH  ST.  SW  

RR  3  HWY.  1-29  ft  HWY 

HWY.  3  S  

HWY.  71  „ 

HWY.  10  E  

206  CHURCH  ST 

125  W.  JOSEPH  AVE 

107  E.  SECOND  ST  

2823  N.  CT.  RD  

Ill  NCT  

1111  W.  WASHINGTON  ST 

AIRPORT  EXIT  

1111  S.  HWY.  60 

HWY.  59  ft  AIRPORT  RD  ... 


86  9TH  ST.  OR.  NE  

4716  SOUTHERN  HILLS  DR 


707  4TH  ST 


5900  SUTTON  PL 

5000  MERLE  HAY  RO 

1-80  ft  INDUSTRIAL  PARK 

3350  UNIVERSITY  AVE  

1800  LA  PORTE  RD 


4TH  ft  COMMERCIAL  ST  , 


301  13TH  AVE  

305  CLOSZ  DR 

3530  WESTOWN  PKWY 
1800  50THST  


l-<35ftUS20 


E.  5950  HWY.  54 


Ctty/Stata/Zip 


DAVENPORT,  lA  52807- 
DAVENPORT.  lA  5280*- 
DECORAH,  lA  52101-  .... 
DENISON.IA  51442- 


DENISON.  lA  51442-  

DES  MOINES,  lA  50321- 

DES  MOINES.  lA  50321- 

DES  MOINES,  lA  50322- 

DES  MOINES,  lA  50315- 

DES  MOINES,  lA  50309- 

DES  MOINES.  lA  50323- 

DUBIX3UE.  lA  52001-  

DUBUQUE,  lA  52001-  

DUBUQUE,  lA  52001-  .: 

DUBUQUE,  lA  52001-  

DUBUQUE,  lA  52001-  

DUBUQUE,  lA  52001-  

DYERSVILLE,  lA  52040-  

FOREST  CITY.  lA  50436-  

FORT  DODGE,  lA  50501-  

GRINNELL.  lA  50112-  

IDA  GROVE.  lA  51445-  

K)WA  CITY.  lA  52240-  

IOWA  CITY,  lA  52240-  

IOWA  FALLS.  lA  50126- 

JOHNSTON.  lA  50131- 

KNOXVILLE.  lA  5013ft-  

MAQUOKETA.  lA  52060-  

MARSHALLTOWN.  lA  5015ft-  ... 

MARSHAUTOWN.  lA  5015ft-  ... 
MARSHALLTOWN.  lA  50158-  ... 

MASON  CITY.  lA  50401- 

MISSOURI  VALLLEY.  lA  51054- 

NEW  HAMPTON.  lA  5065ft- 

OKOBOJI.  lA  51351-  

ORANGE  CITY.  lA  51041-  

OTTUMWA.  lA  52502- 

OTTUMWA,  lA  52501- 

OTTUMWA,  lA  52501- 

OTTUMWA.  lA  52501- 

OTTUMWA,  lA  52501- 

PELLA.  lA  50219-  

SERGEANT  BLUFF.  lA  51064-  . 

SHELDON,  lA  51201- 

SHENANDOAH.  lA  51601- 


SIOUX  CENTER.  lA  51250- 
SK)UX  CITY,  lA  51 10ft- 


SIOUX  CITY.  lA  51101- . 
SPIRIT  LAKE.  lA  51360- 
URBANDALE,  lA  50322- 
URBANDALE,  lA  50322- 

WALCOTT.  lA  5277S- 

WATERLOO.  lA  50701-.. 
WATERLOO.  lA  50702-  .. 

WATERLOO.  lA  50704-  .. 


WAVERLY.  lA  50677- 

WEBSTER  CITY.  lA  50595-  

WEST  DES  MOINES.  lA  50265- 
WEST  DES  MOINES.  lA  50265- 

WILLIAMS,  lA  50271-  


ATHOL.  ID  83801-  .... 
BAYVIEW.  ID  83803- 


Talephone 


319-35&-3921 
315-391-1230 
31ft-382-2269 
712-263-5081 

712-263-2500 

515-287-3434 

515-256-0603 

515-278-0271 

515-283-1711 

515-245-5500 

515-278-8858 

800-421-1213 

319-556-6555 

319-657-8000 

319-682-8898 

319-557-8989 

319-557-1002 

319-875-8885 

515-582-4351 

515-576-8000 

515-236-7888 

800-342-0335 

319-337-8665 

319-337-4058 

515-648-4618 

515-270-1111 

515-828-8808 

319-652-5131 

515-752-6321 

515-753-7777 
515-753-8181 
515-423-4444 
712-642-4011 
515-394-4145 
712-332-2161 
712-737-3490 
515-682-8131 
515-682-8526 
515-«82-e051 
515-684-5055 
515-682-8075 
515-628-4043 
712-943-5079 
712-324-6353 
712-246-2925 

712-722-4000 
712-276-5600 

712-277-4101 
712-337-3223 
515-270-1037 
515-278-0271 
319-284-5083 
319-235-2165 
319-235-4461 

319-233-7560 

319-352-0888 

515-832-2000 
515-225-1144 
515-223-1800 

515-854-2281 


208-683-3476 
208-683-2243 
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Property  name 


STONERIDGE  RESORT 

AIRPORT  motor  INN 

BEST  WESTERN  SAFARI 

BOISE  PARK  SUITES  

BOISEAN  MOTEL  

OAPHI  MOTcL  ••■•••••••••M 

COMFORT  INN  „ 

DOUBLETREE  CLUB  HOTEL  .... 

HOLIDAY  INN  

IDANHA  HOTEL 

NENDELS 

OWYHEE  PLAZA 

PLAZA  SUITE  HOTEL 

QUALITY  INN 

RED  LION  BOISE 

DOWNTOWNER. 

RESIDENCE  INN  

RODEWAY  INN 

RODEWAY  INN  OF  BOISE  

SHILO  INN  

SLEEP  INN „ 

STATEHOUSE  INN 

SUPER  8  MOTEL 

UNIVERSITY  INN 

VISTA  INN 

BONNERS  FERRY  RESORT  

KOOTENAI  MOTEL  

KOOTENAI  RIVER  INN  

BEST  WESTERN  BURLEY  INN  . 

CREEK  SIDE  INN  

EVERGREEN 

GREENWEa 

COMFORT  INN 

HOLIDAY  MOTEL  

NORTHGATE  INN 

DAYS  INN  

MOTEL  6 „.... 

NENDELS  INN 

COEUn  D'ALENE  RESORT 

COMFORT  INN  

DAYS  INN  

HOLIDAY  INN  

MOTEL  6 

RED  ROSE  MOTEL 

SHILO  INN  

SILVER  LAKE  MOTEL 

SUNDOWNER 

SUPER  8 

TETON  WEST  SUPER  8  "!!!!!!!!!!! 

COUNTRY  INN  MOTEL 

BLACK  CANYON  MOTEL 

HILLSIDE  MOTOR  INN 

HAGERMAN  VALLEY  INN 

AMERITEL  INN  

BEST  WESTERN  STARDUST 
MOTOR  LODGE. 

IDAHO  FALLS  MOTEL  6  

LITTLETREE  INN 

OUALITY  INN 

SHILO  INN  

WESTBANK  INN  AT  THE  FALLS 

A-BAR.  MOTEL  &  SUPPER 
CLUB. 

HARRIMAN  STATE  PARK 
DORM 

ISLAND  PARK  VILLAGE  RE- 
SORT. 

CREST  K«3TEL 

KAMIAH  INN  MOTEL  (DAN  DEE 
MOTEL). 

SILVER  HORN  MOTOR  INN 

ALPENROSE  HOTEL  


POBoxmtNo. 


PO  BOX  1665 


PO  BOX  393 


PO  BOX  452 
PO  BOX  500 
PO  BOX  12  .. 


PO  BOX  106 


Street  adbreas 


BLANCHARD  RD 

2660  AIRPORT  WAY 

1072  GROVE  

424  E.  PARK  CTR  ....^ 

1300  S  CAPITOL  

2600  FAIRVIEW  AVE  . 

2526  AIRPORT  WAY 

475  PARKCENTER  BLVO 

3300  VISTA 

928  MAIN 

2155  GARDEN 

1109  MAIN  

409  S.  COLE  RO  

2717  VISTA _ 

1800  FAIRVIEW 


1401  LUSK 

1115  N.CURTIS 

1115  N.CURTIS  RD  

4111  BROADV.AYAVE 

2799  AIRPORT  WAY 

981  GROVE  ST  

2773  ELDER  

2360  UNIVERSITY  „„ 

2645  AIRPORT  WAY 

HWY.  95  S  

SOUTH  STATE  HWY.  95  S  , 
KOOTENAI  RIVER  PLAZA  ., 
800  N.  OVERLAND  AVE  „.., 

1341  E.  MAIN  

635  W.  MAIN  

904  E.  MAIN  

901  SPECHT  

512  FRONTAGE  

HC  63 

133  BURNSIDE  

291  BURNSIDE  

4333  YELLOWSTONE  AVE 

111  S.  FIRST  

280  W.  APPLEWAY 

2200  NW  BLVD  

414  W.  APPLEWAY 

416  W.  APPLEWAY 

621  SHERMAN  

702  W.  APPLEWAY 

6160  SUNSHINE  

2113  SHERMAN „ 

505  W.  APPLEWAY 

STATE  HWY.  33 

SOLDIER  RD.  ft  HWY.  20  ... 

103  N.  MAIN  

240  ROOSEVELT  ST  

610  S.  STATE  ST 

900  LINDSEY 

700  LINDSAY  BLVO 


1448  W.  BROADWAY 

888  N.  HOLMES  

850  LINDSAY  BLVD  ... 
780  LINDSAY  BLVD  ... 

475  RIVER  PKWY  

nv^  DO .■>*.• ■.. 


HC66 
HC66 


2983  S.  LINCOLN 
HWY.  12  RT.1 


699  W.  CAMERON 
124  SADDLE  RO  ... 


City/Stata/Zlp 


BLANCHARD.  ID  83804- 

BOISE.  ID  83705-  

BOISE.  ID  83702-  

BOISE.  ID  83704-  „. 

BOISE,  ID  83701-  

BOISE,  ID  83702-  

BOISE,  ID  83705-  „ 

BOISE,  ID  8370e-  _... 

BOISE,  ID  83705-  ., 

BOISE,  ID  83702-  .... 
BOISE,  ID  83706-  .... 
BOISE,  ID  83702-  .... 
BOISE.  ID  8370»-  .... 
BOISE,  ID  83706-  .... 
BOISE,  ID  83702-  .... 


BOISE,  ID  83706- 

BOISE,  ID  83704-  

BOISE.  ID  8370^-  

BOISE,  ID  8370fr- 

BOISE,  ID  83705-  

BOISE,  ID  83702-  

BOISE,  ID  83705-  

BOISE,  ID  8370e- 

BOISE,  ID  83706-  

BONNERS  FERRY,  ID  83805- 
BONNERS  FERRY,  ID  83805- 
BONNERS  FERRY.  ID  83805- 

BURLEY.  ID  83318- „. 

BURLEY,  ID  83318- ^. 

BURLEY,  ID  83318- 

BURLEY.  ID  83318- 

CALDWELL,  ID  83605- 
CALDWELL,  ID  83605- 

CHAaiS,  ID  83301-  

CHUB8UCK,  ID  83202- 

CHUBBUCK,  ID  83202- 

CHUBBUCK,  ID  83202-  

COEUR  D'ALENE.  ID  83814- 
COEUR  D'ALENE,  ID  83814- 
COEUR  D'ALENE,  ID  83814- 
COEUR  D'ALENE.  ID  83814- 
COEUR  D'ALENE,  ID  83814- 
COEUR  D'ALENE.  ID  83814- 
COEUR  D'ALENE,  ID  83814- 
COEUR  D'ALENE,  ID  83814- 
COEUR  D'ALENE,  ID  83814- 
COEUR  D'ALENE,  ID  83814- 

DRIGGS,  ID  83422-  „ 

FAIRFIELD,  ID  83327- 

GRACE.  ID  83241-  

GRAND  VIEW,  ID  83624- 

HAGERMAN,  ID  83332-  

IDAHO  FALLS,  ID  83402- 

IDAHO  FALLS.  ID  83402- 


IDAHO  FALLS,  ID  83402-2636 

IDAHO  FALLS,  ID  83401- 

IDAHO  FALLS,  ID  83402- 

IDAHO  FALLS,  ID  83402- 

IDAHO  FALLS,  ID  83402- 

ISLAND  PARK.  ID  83429-  


ISLAND  PARK,  ID  83429- 
ISLAND  PARK.  ID  83429- 


JEROME,  ID  83338- 
KAMIAH,  ID  83536-  . 


KELLOGG,  ID  83837-  . 
KETCHUM,  ID  83340- 


Telephorw 


208-437-2451 
208-344-2003 
206-343-6822 
206-342-1044 
208-345-7300 

2(»^-185b 
208-345-2002 
208-344-6365 

208^^32^^0046 
208-342-7760 
208-378-7500 
206-336-0077 
208-344-7681 

208-344-1200 

206^76^2700 

268^^344^2603 
208-342-4622 
208-344-8871 
208-345-7300 
208-344-2003 
208-267-2422 
208-267-7567 
208-267-8511 
208-678-3501 
208-678-5542 
20&-€78-5824 
208-678-3231 
208-454-2222 
208-454-3888 
208-879-2490 
208-237-0020 
208-237-3880 
208-237-3100 
208-765-4000 
208-765-5000 
208-667-8668 
208-765-3200 
208-664-6600 
208-667-5030 
208-654-2300 
208-772-5958 
208-567-9789 
208-765-4683 
208-354-2363 
208-764-2247 
208-425-3497 
20e-«34-9360 
208-837-6196 
208-529-3428 
208-522-2910 

208-522-0112 
208-523-5993 
208-523-6260 
208-523-0088 
208-523-8000 
208-558-7358 

208-558-7368 

208-558-7502 

208-324-2670 
208-935-0040 


20ft-728-6945 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993-Continued 


Proper^  nam* 


BALD  MOUNTAIN  LODGE  

BEST    WESTERN    TYROLEAN 

LODGE. 
BOULDER  MOUNTAIN  HOTEL  .. 
CHRISTOPHER      CONDO      ft 

HOTEL 

HEIOELBIERQ  INN  

IDAHO  COUNTRY  INN 

KNOB  Hia  INN  

LIFT  TOWER  LODGE 

POWDERHORN  LODGE 

TAMARACK  LODGE 

THE  PINNACLE  CLUB  INN  

THE  RfVEH  STREET  INN  

HOME  HOTEL  ..„ 

LAVA  HOT  SPRINGS  INN 


POBox/RtNo. 


RIVERSIDE  INN 


BEL  AIR  MOTEL 

OIURCH  Hia  INN 

EL  RANCHO 

EVERGREEN  MOTEL  

HILLARY  MOTEL 

HO  HUM  MOTEL  _. „. 

HOLLYWOOD  INN 

MINDEN  MOTEL 

RAMADA  INN  „.- 

SACAJAWEA  MOTOR  INN  

SUPER  8  MOTEL  

WAGON  WHEEL 

HOTEL  MCCALL „ 

SCANDIA  INN  MOTEL  .: 

SHORE  LODGE , 

MR.  SANDMAN  » 

BEST  WESTERN  CREST 

BUDGET  MOTEL  „. 

HILLCREST  MOTEL  ..„ 

MARK  IV  MOTEL  INN 

MOTEL  6 

ROYAL  MOTOR  INN  

SUPER  8  MOTEL  „.... 

UNIVERSITY  INN  BEST  WEST- 
ERN. 
VALUE  INN  BY  CAVANAUGHS  . 

BEST  WESTERN  FOOTHILS 

SAGEBRUSH  HOTEL 


SLEEP  INN  _ 

SH1L0  SUITES 

STARLfTE  MOTa. „ 

SUPER  8  MOTEL  

TAHTHAN  VILLAGE  _. 

NE2PERCE  INN 

HELGESON  PLACE  HOTEL  

RIVERSIDE  MOTEL 

WHITE  PINE  MOTEL 

BIOWELL  MOTEL  

COMFORT  INN  ._ ., .. 

COTTONTREE  MN  

OUALUY  INN  

SUNDIAL  INN 1 

SUPER  8 « 

THUNDERBIRO  

NENDELS  INN  AT  R1VERBEND 

SUNTREE  INN  8 

TEMPLINS  RESORT  

FLAMINGO  LODGE  MOTEL  

MOTEL  DELUXE 

STAGE  COACH  INN  MOTEL  .„_ 
ANGEL  OF  THE  LAKE  


StTMtaddrMt 


151  MAIN  ST.  S 

280  COTTONWOOD 

600  MAIN  ST.  N  

351  2ND  AVE.  S 

1908  WARMSPRINGS  RD 

134  LATIGO  LN 

960  MAIN  ST.  N 

703  MAIN  ST.  S  . 

300  SKIWAY  Dfl 

291  WALNUT  AVE.  N 

100  aOYO  DR 

100  RIVER  ST.  W 

306  E.  MAIN  


5E.  PORTNEUF 
255  PORTNEUF 


2018NSHWY 

1021  MAIN  

2240  3RD  AVE.  N 

2125  3R0  AVE.  N 

2030NSHWY  

2015NSHWy  

3001  NS  HWY  

516  20THN  

621  21STST 

1824  MAIN  

3120  NS  HWY  „ _.. 

809  W.  CASTER 

1101N.3RO 

403  N.  3RD 

501  W.  LAKE  ST  

1575  S.  MERIDIAN  RO 

243  N.  4TH  ST 

240  N.  4TH  ST 

706  N.  MAIN  

414  N.  MAIN 

101  BAKER 

120W.  6TH 

175  PETERSON  OR  _.. 
1516  W.  PULLMAN  RD 


645  W.  PULLMAN  RD  

HWY.  20  ft  1-84 

MOUNTAIN  HOME  AIR  FORCE 
BASE. 

1180  HWY.  20  „ 

1401  SHILODR 

320  11TH  AVE.  N ., 

624  NAMPA  BLVD „.. 

1636GARRrrY 

312  OAK  ST „  . 

125  JOHNSON  AVE 

10560  HWY.  12 _ 

222  BROWN  AVE 

1335  S.  5TH _... 

1333  BENCH  RD 

1415  BENCH  RD  

1555  POCATEaO  CREEK  RO  .. 

835  S.  5TH 

1330  BENCH  RD  

1415  S.  5TH _ 

W.  4105  RIVERBEND  AVE  

3705  5TH  ST  

414  E.  RRST  

406  E.  8TH  ST 

112  S.  CHURCH  ST 

201  HWY.  83  N 

410  RAILROAD  AVE  


City/Slata/ZIp 


KETCHUM,  ID  83340-  

KETCHUM.  ID  83340- 


KETCHUM.  ID  83340- 
KETCHUM,  ID  83340- 


KETCHUM,  ID  83340-  „ 

KETCHUM.  ID  83340-  

KETCHUM.  ID  83340-  

KETCHUM.  ID  83340-  

KETCHUM,  ID  83340-  

KETCHUM.  If  83340-  

KETCHUM,  ID  83340-  

KETCHUM.  ID  83340-  

LAVA      HOT      SPRINGS, 

83246-. 
LAVA      HOT      SPRINGS, 

83246-. 
LAVA      HOT      SPRINGS. 
83246-. 

LEWISTON,  ID  83501-  

LEWISTON.  ID  83501-  

LEWISTON,  ID  83501-  

LEWISTON.  ID  83501-  

LEWISTON.  ID  83501-  ...... 

LEWISTON,  ID  83501-  

LEWISTON,  ID  83501-  „ 

LEWISTON,  ID  83501-  .. 

LEWnSTON,  ID  83501-  

LEWISTON,  ID  83501-  

LEWISTON,  ID  83501-  

MACKAY,  ID  83251-  

MCCALL,  ID  83638- 

MCCALL.  ID  83638- 

MCCALL,  ID  8363ft- 

MERIDIAN.  ID  83642- 

MONTPELIER,  ID  83254-  ..., 
MOfTTPELIER,  ID  83254-  .... 

MOSCOW,  ID  83843-  

MOSCOW.  ID  83843-  

MOSCOW.  ID  83843-  

MOSCOW,  ID  83843-  

MOSCOW.  ID  83843-  

MOSCOW,  ID  83843-  


T«i«phor)« 


ID 
ID 


ID 


MOSCOW.  ID  83843-  

MOUNTAIN  HOME.  ID  83647- 
MOUNTAIN  HOME,  ID  83640- 

MOUNTAIN  HOME.  ID  83647- 

NAMPA.  ID  83687-  „.... 

NAMPA,  ID  83651-  

NAMPA,  ID  83687-  

NAMPA,  ID  83687-  

NEZPERCE.  ID  83543- 

OROFINO,  ID  83544-  

OROFINO,  ID  83544-  

OROFINO,  ID  83544-  

POCATELLO,  ID  83201- 

POCATELLO,  ID  83201- 

POCATELLO,  ID  83201-  ..„ 

POCATELLO,  ID  83201- 

POCATELLO,  ID  83201- 

POCATELLO,  ID  83201- 

POCATELLO.  ID  83201-  ,. 

POST  FALLS.  ID  83854-  

POST  FALLS.  ID  83854-  

POST  FALLS,  ID  8385^ 

RUPERT,  ID  83350-  

SALMON,  ID  83467- 

SALMON.  ID  83467- 

SANDPOINT.  ID  83884-  


20e-726-«963 
208-726-5336 

208-726-7998 
208-726-5601 

208-728-5361 
208-726-5718 
208-726-«20S 
206-72&-«163 
208-726-2342 
208-726-3344 
208-726-6700 
208-726-3611 
200-776-5507 

208-776-6830 


208-743-5946 
208-743-4501 
208-743-8517 

208^74ii514 

208-743-2978 

208-743-9424 

208-74^-1968 

208-798-1000 

208-740-1393 

208-743-8808 

208-588-3331 

208-634-5728 

208-634-7384 

208-634-2244 

208-375-1285 

208-847-1782 

208-847-1273 

208-882-7579 

208-882-7557 

208-882-5511 

208-882-2581 

208-883-1503 

208-882-0550 

208-882-1611 
208-587-8477 
208-828-4796 

208-587-9743 

208-465-3250 

208-466-9244 

208-467-2888 

208-460-4606 

208-937-2655 

208-476-3509 

208-476-571 1 

208-476-7093 

208-232-3114 

208-237-8155 

208-237-7650 

208-233-2200 

208-233-0451 

208-234-0888 

208-232-6330 

206-773-3258 

208-773-4541 

208-773-9070 

200-430-4321 

208-750-2231 

200-750-4251 

208-263-0816 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16.  1993— Continued 


Property  name 


CONNIE'S  BEST  WESTERN 

COUNTRY  INN  

LAKESIDE  MOTEL  

MONARCH  INN 

SANDPOINT  SUPER  8  MOTEL  . 

CREEKSIDE  LODGE 

AA  MOTEL  

AMERITEL  INN  

APOLLO  MOTEL 

BEST      WESTERN      CANYON 
SPRINGS  INN. 

CANYON  SPRINGS  INN  

COMFORT  INN  TWIN  FALLS  .... 

"^V^l  wL   6     • MMataHM 

MOTEL  8 

WESTON     PIAZA     HOTEL     4 
CONVENTION  CENTER. 

BROOKS  HOTEL  

STARDUST  MOTEL 

WALLACE  INN  BESTWESTERN 
STATE  STREET  MOTEL 


PO  Box/Rt  No. 


PO  BOX  110 


ILUNOtS 

DAYS  INN  OF  CHICAGO 
ADDISON. 

HOLIDAY  INN  ALSIP 

ALOHA  INN  MOTEL  

SUPER  8  MOTEL  ALTON  

ARCOLA  INN  

DAYS  INN  ARCOLA  

COURTYARD  BY  MARRIOTT 
ARLINGTON  HTS.  NORTH. 

COURTYARD  BY  MARRIOTT 
ARLINGTON  HTS.  SOUTH. 

HOLIDAY  INN  EXPRESS  AR- 
LINGTON HEIGHTS. 

LA  QUINTA  MOTOR  INN  #€79  .. 

RADISSON  HOTEL  ARLINGTON 
HEIGHTS. 

RED  ROOF  INN  ARLINGTON 
HEIGHTS. 

WOODFIELD  HILTON  A 
TOWER. 

ARTHUR'S  COUNTRY  INN 

COMFORT  INN  AURORA  

BARRINGTON  MOTOR  LODGE 
INC. 

AMERICAN  INN  MOTEL 

HAMPTON  INN  MIDWAY  AIR- 
PORT. 

BELLEVILLE  MOTEL 

EXECUTIVE  INN 

IMPERIAL  400  MOTOR  INN 

RANDOM  HOUSE  MOTEL 

CAMBRIDGE  INN  

OXFORD  INN 

BLOOMINGTON  DAYS  INN  

DAYS  INN  EAST 

HAMPTON  INN  BLOOMINGTON 
NORMAL. 

HO  JO  INN  

JUMER'S  CHATEAU 

RAMADA  INN  BLOOMINGTON  .. 

RAMADA  INN  WEST  

LEES  INN  KANKAKEE  

SUPER  8  KANKAKEE  

KNOTTY  PINE  INN  &  MOTEL  .... 

CLOUD  9  MOTEL  

EXEL  INN  OF  BRIDGEVIEW 

SUPER  8  MOT^L  BRIDGEVIEW 

HILTON  GARDEN  INN  


PO  BOX  296 


Street  address 


323  CEDAR  

7360HWY.9SS 

106  BRIDGE  

HWY.  85  N 

3245  HWY.  95  N 


1906KIMBERLYRO  

1377  BLUE  LAKES  BLVD.  N  , 

296  ADDISON  W 

1357  BLUE  LAKES  N  


1357  BLUE  LAKES  BLVD.  N  .. 
1893  CANYON  SPRINGS  RD 

1472  BLUE  LAKES  N  

1260  BLUE  LAKES  BLVD.  N  .. 
1350  BLUE  LAKES  BLVD.  N  .. 


500  CEDAR  ST  ., 

410  PINE  ST 

100  FRONT  ST  ., 
1279  STATE  ST  , 

600  E.  LAKE  ST 


5000W.  127THST 

RT.  2  

1800  HOMES  ADAMS  PKWY 

236  S.  JACQUES  ST 

640  E.  SPRINGFIELD  RD  

3700  N.  WILKE  DR 


100  W.  ALGONQUIN  RD  

2120  S.  ARLINGTON  HEIGHTS 
1415  W.  DUNDEE  RD 


75  W.  ALGONQUIN  RD  . 
22  W.  ALGONQUIN  RD  . 
3400  W.  EUCLID 


RT.  133  E 

4005  GABRIELLE  LN  

405  W.  NORTHWEST  HWY 


39018  SHERIDAN  RD 
6540  S.  CICERO  AVE 


931  S.  BELT  W 

1234  CENTREVILLE  AVE 

600  E.  MAIN  

4205  ST.  CHARLES  RD  ... 

1605  N.  STATE  ST 

1605  N.  STATE  ST 

1707  W.  MARKET  ST 

1803  E.  EMPIRE 

604'/i  lAA  DR  


401  BROCK  DR 

1601  JUMER  DR  

1219  HOLIDAY  LN  

403  BROCK  DR 

1500  N.  SR  50  

1390  LOCK  DR 

215  N.  4TH  ST 

8440  S.  HARLEM  

9625  S.  76TH  AVE  

7887  W.  79TH  ST 

900  W.  LAKE  COOK  RD 


Clty/Stata/Z)p 


SANDPOINT. 
SANDPOINT, 
SANDPOINT. 
SANDPOINT. 
SANDPOINT. 
STANLEY.  ID 
TWIN  FALLS, 
TWIN  FALLS, 
TWIN  FALLS, 
TWIN  FALLS, 

TWIN  FALLS, 
TWIN  FALLS, 
TWIN  FALLS, 
TWIN  FALLS. 
TWIN  FALLS. 


ID  83864- 
ID  63864- 
ID  83864- 
ID  83864- 
ID  83864- 

8327&-  

ID  83301- 
ID  83301- 
ID  83301- 
ID  83301- 

ID  83301- 
ID  83301- 
ID  83301- 
ID  83301-  , 
ID  83301- 


WALLACE.  ID  83873- 
WALLACE.  ID  83873- 
WALLACE,  ID  83873- 
WEISER.  ID  83672-  ... 


ADDISON,  IL  60101-  

ALSIP,  IL  60658- 

ALTAMONT,IL  62411-  

ALTON,  IL  62202-  .„„ 

ARCOLA.  IL  61910- 

ARCOLA.  IL  61910- 

ARLINGTON       HEIGHTS. 


IL 


60004 
ARLINGTON       HEK3HTS.       IL 

60005. 
ARLINGTON       HEIGHTS,       IL 

60005. 
ARLINGTON       HEIGHTS.       IL 

60004. 
ARLINGTON       HEIGHTS.       IL 

60005. 
ARLINGTON       HEIGHTS.       IL 

60005. 
ARLINGTON       HEIGHTS,       IL 

60005. 

ARTHUR,  IL  61911  „.. 

AURORA,  IL  60504-  

BARRINGTON,  IL  60010- 


Telephorie 


BEACH  PARK,  IL  60099-  

BEDFORD  PARK,  IL  60638- 

BELLEVILLE,  IL  62221- 

BELLEVILLE,  IL  62220- 

BELLEVILLE,  IL  62220- 

BELLWOOD,  IL  60104-  

BELVIDERE,  IL  61008- 

BELVIDERE,  IL  61008- 

BLOOMINGTON,  IL  61701-  .. 
BLOOMINGTON,  IL  61704-  .. 
BLOOMINGTON,  IL  61701-  .. 


BLOOMINGTON,  IL  61701-  .... 
BLOOMINGTON,  IL  61704-  .... 
BLOOMINGTON,  IL  61704-  .... 
BLOOMINGTON,  IL  61701-  .... 
BOURBONNAIS,  IL  60914-  .... 
BOURBONNAIS,  IL  60914-  .... 

BREESE,  IL  62230-  „. 

BRIDGEVIEW,  IL  60455- 

BRIDGEVIEW,  IL  60455- 

BRIDGEVIEW,  IL  60455- 

BUFFALO  GROVE.  IL  60089- 


206-263-5931 
208-263-3333 
208-263-2717 
208-263-1222 
206-263-2210 
208-774-2213 
206-733-9240 
208-736-8000 
208-625-5144 
208-324-8125 

208-734-5000 
208-734-7494 
208-734-3993 
208-733-0861 
206-733-0650 

208-753-7061 
208-752-1213 
208-752-1131 
208-549-1390 


708-834-8800 

708-371-7300 
618-483-6300 
618-465-8885 
217-268-4971 
217-268-3031 
708-394-9999 

708-437-3344 

708-593-9400 

708-253-8777 

708-364-7600 

708-228-6650 

708-394-2000 


708-820-3400 
708-381-2640 

708-746-2095 
708-496-1900 

618-233-4551 
618-233-1234 
618-234-9670 
708-544-5585 
815-544-7111 
815-544-7111 
309-829-6292 
309-663-1361 
309-662-2800 

309-829-3100 
309-662-2020 
309-662-5311 
309-829-7602 
815-932-6080 
815-939-7888 
618-526-4556 
708-430-2198 
708-430-1818 
706-458-8008 
708-215-8883 
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Proper^  nama 


CROWN  N  MOTEL 

BYRON  MOTEL  _ 

TRAILS  END  MOTEL 

ECONOLOOQE  CALUMET  CITY 

BEST  INNS  OF  AMERICA 

HERITAGE  MOTEL 

SUPER  8  MOTEL 

CARBONOALE. 

HOUOAY  INN  CARLINVILLE  

CARLYLE  L  N  RESTAURANT  A 

MOTEL. 
HOUOAY  INN  CAROL  STREAM 

CASEY  MOTEL „ 

CASEYVULE  BEST  INNS  

BELL  TOWER  INN „..„ 

MOTEL  CENTRALIA 

BUOGETEL  INN  CHAMPAIGN  „ 
CHAMPAIGN  COMFORT  INN  .... 

HOLIDAY  INN  CHAMPAIGN  

LAQUINTA  INN  #553  

RADDISSON      SUITE      HOTEL 

CHAMPAIGN  URBANA. 
RED  ROOF  INN  CHAMPAIGN  ... 
SUPER  8  MOTEL  CHAMPAIGN 

ECONO  LODGE 

HI  3  MOTEL  

APACHE  MOTEL 

CAMELOT  MOTEI 

CHICAGO  HILTON  A  TOWERS  . 
CHICAGO    MARRIOTT    DOWN- 
TOWN. 
CHICAGO  CTHABE   MARRIOTT 

HOTEL. 
COURTYARD     BY     MARRIOTT 

CHICAGO  DOWNTOWN. 
DAYS  INN  LAKE  SHORE  CHI- 
CAGO. 

EDGEBHOOK  MOTEL _... 

EMBASSY  SUITES  HOTEL  CHI- 
CAGO DOWNTOWN. 
ESSEX  INN  ON  GRANT  PARK  .. 
FAIRMONT  HOTEL  AT  ILLINOIS 
CENTER. 

FORUM  HOTEL  CHICAGO  

FOUR  SEASONS  HOTEL  CHI- 
CAGO. 
HEART  OF  CHICAGO  MOTEL  .. 
HOLIDAY  INN  CHICAGO  MART 

PLAZA. 
HOTEL    INTER   CONTINENTAL 

CHICAGO. 
HOTEL  NIKKO  CHICAGO  .... 

HOWARD  JOHNSON  ™ 

HUDSON  HOTEL 

HYATT  REGENCY  CHICAGCT 
HYATT  REGENCY  SUITES  ON 
MORGAN  AVENUE. 

LAKESIDE  MOTEL  

LE  MER1DCN  HOTEL  

MC  CORMICK  CENTER  HOTEL 
O'HARE  HILTON  HOTEL  .„  _ 

OHARE  PLAZA  HOTEL  

PALMER  HOUSE  HILTON  ..„ 
RAINBOW  MOTEL  INC  .. 
RAMAOA  INN  LAKE  SHORE 
REGENCY  CASTLE  LODGE  ... 
RESIDENCE     INN     OF     MAR- 
RIOTT. 
SHERATON   CHCAGO   HOTEL 

AND  TOWERS. 
SHERATON  PLAZA  HOTEL  .... 


POBox/RtNo. 


PO  BOX  62  ..„. 


PO  BOX  322 


—"—*•• 


Skwt  address 


8450  S.  aCERO  AVE _ 

511  W.  BLACKHAWKOR 

600  WATER  ST 

510  E.  END  AVE  

1345  E.  MAM  

1209  W.  MAIN  ST  . _. 

1180  E.  MAIN  ST 

1-55  AND  RT.  106 

RT.  127  N  

150  S.  GARY  AVE 

RT.  40E  AND  NE  13TH  __ 

2423  OLD  COUNTRY  INN  RD  ... 
200  E.  NOLEMAN  RT.161  E  & 
51  S. 

215  S.  POPLAR 

302  W.  ANTHONY 

305  MARKETVIEW  OR  _ 

1505  N.  NEIL 

1900  CENTER  DR 

101  TRADE  CENTER  DR 


Ctty/Stats/Zip 


212  W.  ANTHONY  DR 

202  MARKETVIEW  DR  

810  W.  LINCOLN  

RT.  2  

5535  N.  LINCOLN 

91 18  S.  COTTAGE  GROVE 

720  S.  MICHIGAN  AVE  

540  N.  MILWAUKEE  AVE  ... 


8535  W.  HIGGINS  ST 


30  E.  HUBBARD  ST 


644  N.  LAKE  SHORE  DR 


6401  W.  TOUHY  .. 
600  N.  STATE  ST 


800  S.  MICHIGAN  AVE  

200  NORTH  COLUMBUS  DR 


525  N  MICHIGAN  AVE 
120  E.  DELAWARE  PL  . 


5990  N.  RIDGE  AVE 
350  N.  ORLEANS  ..^ 


505  N.  MICHIGAN  AVE 


320  N.  DEARBORN  __.. 
8201  W.  HIGGINS  RO  .. 

5522  S.  INDIANA  „ _. 

151  E.  WACKER  DR  ._. 
676  N.  MICHIGAN  AVE 


5440  N.  SHERIDAN  RD  

21  E.  BELLEVUE  PL  

LAKE  SHORE  DR.  &  23RD  ST 

11601  W.  TOUHY  AVE  

5615  N.  CUMBERLAND 

17  E.  MONROE  ST  

7050  W.  ARCHER  AVE  ..„ 
4900  S.  LAKE  SHORE  DR  .. . 

1140W.  95THST 

201  E.  WALTON  PL  


301  E  WATER  ST 
160  E.  HURON 


BURBANK,  IL  60459- 

BYRON.  IL  61010- 

CAHOKIA.  IL  62206- ^ 

CALUMET  aTY.  IL  60409- 
CARBONOALE.  IL  62901-  _ 
CARBONOALE.  IL  62901-  „ 
CARBONDALE,  IL  62901-  .. 

CARLINVILLE.  IL  62626-  „ 
CARLYLE,  IL  62231-  


Telephone 


CAROL  STREAM.  IL  601  SB- 
CASEY.  IL  62420- _ 

CASEYVILLE,  IL  62232-  „... 
CENTRALIA.  IL  62801- 


CENTRALIA,  IL  62801- 

CHAMPAIGN,  IL  61821- 

CHAMPAIGN,  IL  61821- 

CHAMPAIGN.  IL  61820- 

CHAMPAIGN.  IL  61820-7821 
CHAMPAIGN,  IL  61820-  


CHAMPAIGN,  IL  61820-  ... 
CHAMPAIGN,  IL  61820-  ... 
CHARLESTON.  IL  61920- 

CHESTER,  IL  62233- 

CHrcAGO,  IL  60625-  

CHICAGO,  IL  60619- 

CHICAGO,  IL  60605-  

CHICAGO,  IL  60611-  ...;.... 


CHKiAGO,  IL  60631- 


706-499-6262 
815-234-4500 
618-337-2010 
706-862-2500 
618-529-4801 
618-457-4142 
618-457-8822 

217-324-2100 
618-594-2474 

708-665-3000 
21 7-S32-4044 
618-397-3300 
618-5.33-1300 

618-532-7357 
217-35&-8900 
217-352-4055 
217-359-1601 
217-356-4000 
217-398-3400 

217-352-0101 
217-359-2388 
217-345-7689 
618-B26-H4415 
312-728-9400 
312-488-3100 
312-922-4400 
312-836-0100 

312-69^-4444 


CHICAGO.  IL  60611- 312-32^2500 


CHICAGO.  IL  60611- 

CHICAGO.  IL  60646- 
CHICAGO.  IL  60610- 
CHICAGO,  IL  60605- 
CHICAGO,  IL  60601- 


CHICAGO.il  60611- 

CHICAGO.  IL  6061 1-1428 


CHICAGO,  IL  6066O- 

CHICAGO.  IL  60654-  312-836-5000 


312-943-«200 

312-774-4200 
312-943-3800 

312-939-2800 
312-665-8000 

312-321-8709 
312-280-8800 

312-271-9181 


CHICAGO,  IL  6061 1- 

CHICAGO.  U.  60610- 
CHICAGO.  IL  60631- 

CHICAGO.  IL  

CHICAGO,  IL  60601- 
CHICAGO,  IL  60611- 


312-321-8709 

312-744-1900 
312-693-2323 
312-363-6422 
312-616-6878 
312-337-1234 


CHICAGO.  IL  60640-  312-275-2700 

CHICAGO.il  60611- 

CHICAGO,  IL  60616-  

CHICAGO,  IL  60666-  

CHICAGO.  IL  60631-  

CHICAGO,  IL  60603-  

CHICAGO.  IL  60638-  " 

CHICAGO.  IL  60615- 

CHICAGO,  IL  60643-  '. 

CHICAGO,  IL  60611- 


CHICAGO,  IL  6061 1- 
CHICAGO.il  60611- 


312-266-2100 
312-791-1900 
312-686-8000 
312-693-5800 
312-726-7500 
312-229-0707 
312-288-5800 
312-238-8500 
312-942-9800 


312-464-1000 
312-787-2900 
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Property  name 


stouffer  riviere  hotel  .... 
the   hyatt  on   printers 

ROW. 
THE  INN  AT  UNIVERSITY  VIL- 
LAGE. 

THE  MIDLAND  HOTEL 

THE  RITZ  CARLTON  CHICAGO 
THE       STOUFFER       RIVIERE 

HOTEL 

VILLA  MOTEL  

COVE  MOTEL 

KARAVAN  MOTEL 

PLAZA  MOTEL 

KLIF  MOTEL  

BEST    WESTERN     HERITAGE 

INN. 

DAYS  INN  COaiNSVILLE  

DRURY  INN  COLLINSVILLE  

HO  JO  INN  

HOLIDAY  INN  COaiNSVILLE  ... 

PEAR  TREE  INN 

SUPER    8    MOTEL    COLLINS- 

VILLE. 
BEST      WESTERN      INN      OF 

COUNTRYSIDE. 
HAMPTON  INN  COUNTRYSIDE 
HOLIDAY  INN  COUNTRYSIDE  .. 

WISHING  WELL  MOTEL  

HOLIDAY  INN  CRYSTAL  LAKE  . 

CANDLEUTE  MOTEL 

DANVILLE  COMFORT  INN  

RAMADA  INN 

SUPER  8  MOTEL  DANVILLE  

BEST     WESTERN      SHELTON 

MOTOR  INN. 

DAYS  INN  DECATUR 

DECATUR  BUDGETEL  INN  

GREEN  VALLEY  MOTEL  

HOLIDAY  INN  CONFERENCE 
HOTEL. 

RED  CARPET  INN 

TRI  MANOR  MOTEL 

CHICAGO  MARRIOTT  SUITES 
DEERFIELD. 

COURTYARD  BY  MARRIOTT 
DEERFIELD. 

HYATT  DEERFIELD  HOTEL  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

OXFORD  INN 

COMFORT  INN  OHARE  

COURTYARD  BY  MARRIOTT 
CHICAGO  O'HARE. 

TRAVELODGE  CHICAGO 

O'HARE. 

BEST  WESTERN  BRANDYWINE 
HOTEL. 

SUPER  8  MOTEL  DIXON 

THE  PRESIDENTIAL  INN 

CHICAGO  MARRIOTT  SUITES 
DOWNERS  GROVE. 

HOLIDAY  INN  EXPRESS  CHI- 
CAGO DOWNERS  GROVE. 

MARRIOTT  SUITES  DOWNERS 
GROVE. 

RADISSON  SUITES  HOTEL  

RED  ROOF  INN  DOWNERS 
GROVE. 

HUB  MOTEL  „ 

ROYAL  INN 

CAREFREE  MOTEL  


POBox/RtNo. 


RT.  36  W . 


Street  eddress 


1  W.  WACKER  Dfl  . 
500  S.  DEARBORN 


625  S.  ASHLAND  AVE 


172  W.ADAMS 

T60  E.  PEARSON  ., 
1  W.  WACKER  DR 


5952  N.  LINCOLN 

2019  S.CICERO  AVE 
1620  S.  CICERO  AVE 

3030  S.  CICERO  

1403  WEST  AVE  

2003  MALL  RD  „ 


1803  RAMADA  BLVD 

602  N.  BLUFF  RD  

301  N.  BLUFF 

1000  E.  PORT  PLAZA  DR 

552  RAMADA 

#2  GATEWAY  DR 


5631  S.  LAGRANGE  RD 


6251  JOLIET  RD  

6201  JOLIET  RD  

JOLIET  RD.  &  BRAINARD  AVE 

800  S.  RT.  31   

3626  N.  VERMILION  ST 

383  WINCH  RD  

388  EASTGATE  DR  

327  LYNCH 

450  E.  PERSHING  RD  


333  N.  WYCKLES  RD  

5100  HICKORY  POINT  FRONT- 
AGE RD. 

145  W.  PERSHING  RD  

WYCKLES  RD  


3035  N.  WATER  ST 
3420  N.  22ND  ST  ... 
TWO  PARKWAY  N  . 


800  LAKE  COOK  RD 


1750  LAKE  COOK  RD 
530  LAKE  COOK  RD  .. 


2675  SYCAMORE  RD  .... 

2175  E.TOUHY  AVE  

2950  SOUTH  RIVER  RD 


3003  MANNHEIM  RD 
443  IL.  RT.  2 


1800  S.  GALENA 

1231  N.  GALENA  AVE 
1500  OPUS  PL  


303)  FINLEY  RD 
1500  OPUS  PL  ... 


2111  BUTTERnELD  

1113BUTTERFIELDRD  . 

423  W.  MAIN  ST 

1010  S.  JEFFERSON  ST 
320  OLD  RT.  66  


CHy/State/Zip 


CHICAGO,  IL  60601- 
CHICAGO,  IL  60605- 

CHICAGO.  IL  60607- 

CHICAGO,  IL  60603- 
CHICAGO.  IL  60611- 
CHICAGO,  IL  60601- 


CHICAGO,  IL  60659- 

CICERO,  IL  60650- 

CICERO,  IL  60650- 

CICERO,  IL  60650- 

COAL  VALLEY,  IL  61264-  , 
COLLINSVILLE,  IL  62234- , 


COLLINSVILLE.  IL  62234-  , 
COLLINSVILLE,  IL  62234-  , 
COLLINSVILLE,  IL  62234-  , 
COLLINSVILLE,  IL  62234-  , 
COLLINSVILLE,  H.  62234- , 
COLLINSVILLE,  IL  62234-  , 


COUNTRYSIDE,  IL  60525- , 

COUNTRYSIDE,  IL  60525-  . 
COUNTRYSIDE,  IL  60525-  . 
COUNTRYSIDE,  IL  60525-  . 
CRYSTAL  LAKE,  IL  60014- 

DANVILLE.IL  61832-  

DANVILLE,  IL  61832-  

DANVILLE,  IL  61832-  

DANVILLE,  IL  61832-  

DECATUR.  IL  62526-  


DECATUR,  IL  62522-  .. 
DECATUR.  IL  62525-  .. 

DECATUR,  IL  62526-  .. 
DECATUR.  IL  62522-  .. 

DECATUR.  IL  62526-  .. 
DECATUR,  IL  62526-  .. 
DEERFIELD.  IL  60015- 

DEERFIELD,  IL  60015- 

DEERFIELD,  IL  60015- 
DEERFIELD,  IL60015- 


DEKALB,  IL60115- 

DES  PLAINES,  IL  60018- 
DES  PLAINES,  IL  60018- 

DESPLAINES,  IL60018- 
DIXON,  IL61021-  


DiXON,  IL  61021-  

DIXON,  IL  61021-  

DOWNERS  GROVE,  IL  60515-  . 

DOWNERS  GROVE,  IL  60515- 

1117. 
DOWNERS  GROVE,  IL  60515-  . 

DOWNERS  GROVE.  IL  60515-  . 
DOWNERS  GROVE.  IL  60615-  . 


DUOUOIN,  IL  62832- 
DUOUOIN.  IL  62832-  , 
DWIGHT,  IL  60420-  .. 


Telephone 


312-372-7200 
312-9e»-1234 

312-243-7200 

312-332-1200 
312-26ft-1000 
312-372-7200 

312-561-4509 
70e-«Sfr-2260 
706-656-4220 
708-656-0300 
309-799-5151 
618-345-6660 

618-345-8100 
618-345-7700 
618-345-1530 
618-345-2800 
618-345-9500 
618-345-8008 

708-352-6480 

706-354-5200 
708-^54-5200 
708-352-3615 
815-477-7000 
217-442-1988 
217-443-8004 
217-446-2400 
217-44^-4499 
217-877-7255 

217-422-5900 
217-675-5800 

217-877-3123 
217-422-8800 

217-877-3380 
217-677-6900 
708-405-9666 

708-940-8222 

708-«45-3400 
708-940-4644 

815-756-3552 
708-635-1300 
706-824-7000 

708-296-5541 

815-264-1890 

815-284-1800 
815-284-3351 
708-852-1500 

708-610-9500 

708-852-1500 

706-971-2000 
708-963-4205 

616-542-2108 
616-642-4335 
615-564-^79 
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Property  name 


LEWIS  AND  CLARK  MOTOR 
LODGE. 

CAPTAIN  MERRY  GUEST 
HOUSE. 

SUPER  8  MOTEL  EAST  MO- 
LINE. 

SUPER  8  MOTEL  EAST  PEO- 
RIA 

BEST  INNS  EFFINGHAM 

BUDGETEL  INN 

DAYS  INN  EFFINGHAM  

ECONO  LODGE  MOTEL  

EFFINGHAM  MOTEL  

HOLIDAY  INN  EFFINGHAM  

HOWARD  JOHNSON  LODGE  .... 

SUPER  8  MOTEL  EFFINGHAM  . 

HOLIDAY  INN  ELGIN  

SUPER  8  MOTEL  

CHICAGO  MARRIOTT  SUITES 
ELK  GROVE  VILLAGE. 

HAMPTON  INN  ELK  GROVE  

BEST  WESTERN  MIDWAY 
HOTEL. 

EXEL  INN  OF  ELK  GROVE  VIL- 
LAGE. 

EXEL  INN  OF  O'HARE  

LA  QUINTA  INN  #634  


POBox/RtNo. 


RR.2 


ELK 


SHERATON        SUITES 
GROVE  VILLAGE. 

COMFORT  INN  OF  ELMHURST 

HOLIDAY   INN   EXPRESS  CHI- 
CAGO. 

GREEN  TREE  INN 

OMNI  ORRINGTON  HOTEL 

INDIAN  MOUND  MOTEL  

SUPER    8    MOTEL    FAIRVIEW 
HEIGHTS. 

COLONIAL  MOTEL 

THE  INN  AT  EAGLE  CREEK  

FAIRFIELD  INN  BY  MARRIOTT 
FORSYTH. 

FORSYTH  COMFORT  INN 

FOX  UKE  MOTEL  

ABE  LINCOLN  MOTEL  

THE  WHITNEY 

LIDO  MOTEL  INC  

GABRIEL  MOTEL  

WESTERFIELD  HOUSE  INN 


PO  SOX  1168 


BEST  WESTERN  QUIET 
HOUSE  SUITES. 

CARL  JOHNSON  GALLERY 
GUEST  SUITE. 

EAGLE  RIDGE  INN  AND  RE- 
SORT. 

EARLY  AMERICAN  SETTLE- 
MENT. 

FOUR  OAKS  GUEST  HOUSE  .... 

LEFEVRE  INN  AND  RESORT  .... 

MOTHER'S  COUNTRY  INN  

PINE  HOLLOW  INN  AND  BED  & 
BREAKFAST. 

RENAISSANCE  SUITES  & 
ROOMS. 

STEAMBOAT  HOUSE  

THE  DESOTO  HOUSE  

MOTEL  6  GALESBURG  

OAKWOOD  MOTEL 

OSCAR  SWAN  COUNTRY  INN  . 

DEL  MAR  MOTEL 

BUDGETEL  INN  OF  GLENVIEW 


Street  address 


530  LEWIS  AND  CLARK  BLVD 

399  SINSINAWA  AVE  

2201  JOHN  DEERE  RD  


725  TAYLOR  ST 


1209  N.  KELLER  DR  „.... 

1103  AVE.  OF  MID  AMERICA  ... 

WEST  FAYETTE  AVE  

1205  N.  KELLER  DR 

702  E.  FAYETTE  „ 

1600  W.  LAFAYETTE 

1606  FAYETTE  AVE.  EXIT  153  . 

1400  THELMA  KELLER  DR  

345  W.  RIVER  RD  

425  AIRPORT  RD 

121  NORTHWEST  POINT  BLVD 


100  BUSSE  RD  .... 
1600  OAKTON  ST 


1000  W.  DEVON  AVE 


2881  TOUHY  AVE 

1900  E.  OAKTON  ST  . 

121  NW  POINT  BLVD 


370  N.  RT.  83 
933  S.  RT.  83 


15  MILL  ST 

1710  ORRINGTON  

4700  COLLINSVILLE  RD 
#45  LUDWIG  DR  


RT.  54  BOX  197  

EAGLE  CREEK  STATE  PARK 
1417  HICKORY  POINT  RD  


134  BARNETT  AVE 

25  S.  RT.  12  

10841  W.  LINCOLN  HWY 

1630  WHITNEY  ROAD 

2415  N.  MANNHEIM  RD  .. 

600  N.  STATE  ST 

8059  JEFFERSON  RD  

9923  US  RT.  20  W  


202  S.  MAIN  ST 
PO  BOX  777 


940  W.  HART  JOHN  RD 


6594  RT.  84N  

9917  W.  DEININGER  LN 

349  SPRING  ST  

4700  NORTH  COUNCIL  HILL 

324  &  328  SPRING  ST 


605  S.  PROSPECT  .... 

230  S.  MAIN  ST 

1487  N.  HENDERSON 

725  US  HWY.  6E  

1800  W.  STATE  ST  .... 
45  a  24E  JUNCTION 


City/State/Zip 


EAST  ALTON.  IL  62024- 


EAST  DUBUQUE.  IL  61025- 
EAST  MOLINE,  IL  61244-  .... 


EAST  PEORIA.  IL  61611- 


EFFINGHAM,  IL  62401-  .... 
EFFINGHAM.  IL  62401-  .... 
EFFINGHAM,  IL  62401- .... 
EFFINGHAM,  IL  62401- .... 

EFFINGHAM,  IL  62401- 

EFFINGHAM,  IL  62401-  ...., 
EFFINGHAM,  IL  62401-  ..... 
EFFINGHAM,  IL  62401-  _.., 

ELGIN.  IL  60123- 

ELGIN,  IL  60123- 

ELK  GROVE.  IL  60007- 


ELK  GROVE.  IL  60007- 

ELK  GROVE  VILLAGE.  IL  60007 

ELK  GROVE  VILLAGE.  IL  60007 

ELK  GROVE  VILLAGE.  IL  60007 
ELK     GROVE     VILLAGE.     IL 

60007-2123. 
ELK  GROVE  VILLAGE.  IL 


ELMHURST,  IL  60126- 
ELMHURST.  IL  60126- 


ELSAH,  IL  62028- 

EVANSTON,  IL  60201-3855  

FAIRMONT  CITY.  IL  62201- 

FAIRVIEW  HEIGHTS.  IL  62208- 


FARMER  CITY,  IL  61842- 

FINDLAY.  IL  62534- 

FORSYTH.  IL  62526- 


FORSYTH,  IL  62535- 

FOX  LAKE,  IL  60020- 

FRANKFORT,  IL  60423- 

FRANKLIN  GROVE,  IL  61031- 
FRANKLIN  PARK,  IL  60131-  . 

FREEBURG.  IL  62243- 

FREEBURG.  IL  62243- 

GALENA,  IL  61036-  


GALENA.  IL  61036-2227 
GALENA,  IL  61036  


GALENA,  IL  6103&- 

GALENA.  IL  61036- 
GALENA.  IL  6103&- 
GALENA.  IL  61036- 
GALENA,  IL  61036- 

GALENA,  IL  61036- 


GALENA,  IL  61036-  

GALENA,  IL  61036-  

GALESBURG,  IL  61401- 

GENESEO,  IL  61254- 

GENEVA,  IL  60134- 

OILMAN,  IL  6093fr- 


Telephone 


•Kj  a  <Hc  jur*o  I  ivjix GILMAN.  IL  6093ft-  815-265-728 

1625  MILWAUKEE  AVE  I  GLENVIEW,  IL  60025- I  708-635-83C 


618-254-0683 

815-747-3644 

309-796-1999 

309-698-8889 

217-347-«141 
217-342-2525 
217-<J42-9271 
217-347-7132 
217-342-3991 
217-342-4161 
217-342-4667 
217-342-6888 
708-695-5000 
708-697-8828 
708-290-1600 

708-593-8600 
708-981-0010 

708-894-2085 

708-803-9400 
708-439-6767 

708-290-1600 

708-941-9444 
708-279-0700 

618-374-2821 

708-866-8700 

618-279-570 

616-398-8338 

309-928-2157 
217-756-3456 
217-875-3337 

217-875-1166 
708-587-8282 
815-469-5114 
815-456-2526 
708-455-7800 
61&-€3»-5588 
618-539-5643 
815-777-2577 

815-777-1222 

815-777-2444 

815-777-4200 

815-777-9567 
815-777-3929 
815-777-3153 
815-777-2975 

815-777-0123 

815-777-3128 
815-777-0090 
309-344-2401 
309-944-366 
708-232-0173 
815-265-7281  • 
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Property  name 


COURTYARD    BY    MARRIOTT 

GLENVIEW. 
FAIRFIELD  INN  BY  MARRIOTT 

CHICAGO  GLENVIEW. 

RADISSON  GLENVIEW 

MOTEL  REDWOOD 

MICHAEL'S  MOTEL 

PERE     MARQUETTE     LODGE 

AND  CONFERENCE  CENTER. 
CHAIN  OF  ROCKS  MOTEL 


GRANITE  CITY  LODGE  

LAND  OF  UNCOLN  MOTEL  

MIDWEST  MOTEL 

BEST     WESTERN     WINDSOR 
OAKS  INN. 

2    ACRES    MOTEL    &    RES- 
TAURANT. 

ADVENTURE  INNS 

GURNEE  COMFORT  INN  

GURNEE  FAIRRELD  INN  

HAMPTON  INN  GURNEE 

SWEET  BASIL  HILL  FARM  

INN  KEEPER  MOTEL  

UPTOWN  MOTEL 

RED  LION  MOTOR  LODGE  

SYCAMORE  MOTOR  LODGE  .... 

HI  DE  HO  MOTEL  INC  

CARDINAL  INN  

MICHAEL'S  SWISS  INN  

COURTYARD    BY     MARRIOTT 
HIGHLAND  PARK. 

COUNTRYSIDE  INN  

HOFFMAN 
BUDGETEL  INN. 

LA  OUINTA  INN  #4678* 


ESTATES 


RED  ROOF  INN  #199  HOFF- 
MAN ESTATES. 

SKYLINE  MOTEL 

HOLIDAY  INN  ITASCA  

WYNDHAM  NORTHWEST  CHI- 
CAGO. 

HOLIDAY  INN  JACKSONVILLE  . 

JACKSONVILLE  SUPER  8 
MOTEL. 

BEL  AIR  MOTEL  

COMFORT  INN  OF  JOLIET 
NORTH. 

FAIRFIELD  INN  BY  MARRIOTT 
JOLIET. 

JOLIET  COMFORT  INN  SOUTH 

JOLIET  SUPER  8  MOTEL 

RED  ROOF  INN  JOLIET 

LEE'S  INN  

BEST  WESTERN  INN  LA- 
GRANGE. 

HOUDAY  INN  LAGRANGE 
COUNTRYSIDE. 

HARRISON  CONFERENCE 

CENTER. 

DEER  PATH  INN  

BEST  WESTERN  CHICAGO 
SOUTH  LANSING. 

FAIRFIELD  INN  BY  MARRIOTT 
CHICAGO  LANSING. 

HOLIDAY  INN  CHICAGO 
SOUTH  LANSING. 

RED  ROOF  INN  #078  

TIKI  MOTEL  

BEST  INNS  UBERTYViaE  


PO  Box/Rt  No. 


PO  BOX  429 


PO  BOX  386 


Street  address 


1801  MILWAUKEE  AVE 
4514  W.LAKE  AVE 


1400  MILWAUKEE  AVE 

5609  GODFREY  RD 

ADAM'S  ST 

RT.  100  


3228      CHAIN      OF      ROCKS 
MOTELi 

1200  19TH  ST  

3220  W.  CHAIN  OF  ROCKS  RD 

912  THORNGATE  

2200  SOUTH  COURT  ST 


1-70  &  RT.  127 


3732  GRAND  AVE 

6080  GURNEE  MILLS  BLVD.  E 
6090  GURNEE  MILLS  BLVD.  E 

5550  GRAND  AVE 

15937  W.  WASHINGTON 

HWY.  140  &  1-55  

605  E.  POPLUR 

US  136  E  

271  E.  DEARBORN  

10513  HWY.  47.  N 

RT.  40  «  143  

425  BROADWAY  

1505  LAKE  COOK  RD 


2075  BARRINGfoN  RD 
2280  BARRINGTON  RD 
2500  HASSELL  RD  


32550  N.  HWY.  12 

860  IRVING  PARK  RD 
400  PARK  BLVD 


1717  W.MORTON 
1003  W.  MORTON 


1103PLAINFIELDRD 
3235  NORMAN  AVE  ... 


3239  NORMAN  AVE 


135  S.  LARKIN  AVE  

1730  MCDONOUGH  ST  . 

1750  MCDONOUGH 

1500  N.  STATE  RD.  50  .. 
5631  S.  LAGRANGE  RD 

6201  JOLIET  RD  

136  GREEN  BAY  RD  


255  E.  ILLINOIS  RD 
2505  BERNICE  RD  .. 


17301  OAK  AVE  

17356  TORRENCE  AVE 


2450  E.  173RDST  

206  LASALLE  RD  

1809  N.MILWAUKEE  AVE 


City/State/Zip 


GLENVIEW,  IL  60025-  .. 

GLENVIEW.  IL  60025-  .. 

GLENVIEW,  IL  60025-  .. 
GODFREY,  IL  62035-  ... 
GOLCONDA.  IL  62938- 
GRAFTON,  IL  62037-  ... 


GRANITE  CITY,  IL  620A0- 

GRANITE  CITY,  IL  62040- 
GRANITE  CITY.  IL  62040- 
GRANITE  OTY,  IL  62040- 
GRAYVILLE,  IL  62844- 


GREENVILLE,  IL  62246- 


GURNEE,  IL  60031-  

GURNEE,  IL  60031-  

GURNEE,  IL  60031-  

GURNEE,  IL  60031-  

GURNEE,  IL  60031-  

HAMEL.  IL  62046-  

HARRISBURG,  H.  62946- 

HAVANA,  IL  62644-  

HAVANA,  IL  62644-  

HEBRON,  IL  60034-  

HIGHLAND,  IL  62249-  

HIGHLAND,  IL  6224^  

HIGHLAND  PARK.  IL  60035-  .... 

HILLSBORO.  IL  6204^  

HOFFMAN  ESTATES,  IL  60195- 

HOFFMAN  ESTATES,  IL  60195- 
3312. 
HOFFMAN  ESTATES.  IL  60195- 

INGLESIDE,  IL  60041- 

ITASCA,  IL  60143- 

ITASCA.  IL  60143- 


JACKSONVILLE,  IL  62650- 
JACKSONVILLE,  IL  62650- 


JOLIET.  IL  60435- 
JOLIET.  IL  60435- 


Telephone 


JOLIET.  IL  6043&- 


JOLIET,  IL  6043S- 

JOLIET.  IL  60436- 

JOLIET.  IL  60436- 

KANKAKEE,  IL  60914-  .. 
LAGRANGE.  IL  60525-  .. 

LAGRANGE.  IL  60525-  .. 

LAKE  BLUFF.  IL  60044- 


LAKE  FOREST,  IL  60045- 
LANSING,  IL  60438-  


LANSING.  IL  60438- 
LANSING,  IL  60438- 


LANSING.  IL  60438- 

LASALLE.  IL  61301-  -.. 

LIBERTYVILLE.  IL  60048- 


706-803-2S00 

70O-29»-1600 

708-60&-0800 
618-466-3715 
618-683-2424 
618-78&-2331 

618-931-4600 

618-876-2600 
618-831-1414 
618-797-2400 
618-375-7930 

616-664-3131 

708-623-7777 
708-855-8866 
708-855-^868 
708-662-1100 
708-244-3333 
618-633-2111 
618-253-7022 
309-543-4407 
309-543-4454 
815-«46-2203 
618-654-4433 
618-654-8646 
70&-831-3338 

217-532-6176 
708-882-8848 

708-862-3312 

708-885-7877 

815-385^243 
708-773-2340 
70ft-773-4000 

217-245-9571 
217-479-0303 

815-72(^-8340 
B1&-436-5141 

815-443-1000 

815-744-1770 
815-725-8855 
815-741-2304 
815-932-«080 
708-352-2480 

708-354-4200 

706-295-1100 

706-234-2280 
708-895-7810 

708-474-6900 

708-474-6300 

706-895-0570 
815-224-1109 
706-816-8006 


62858 
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Property  name 


BEST    WESTERN    HITCH    INN 

POST. 

comfort  inn  LINCOLN  

DAYS  INN  LINCOLN 

LINCOLN  COUNTRY  INN 

LINCOLN  MOTEL  

COURTYARD    BY    MARRIOTT 

LINCOLNSHIRE. 
MARRIOTTS      LINCOLNSHIRE 

RESORT. 
RADISSON  HOTEL 

LINCOLNWOOD. 

HYATT  LISLE  

LISLE  NAPERVILLE  HILTON  

RADISSON       HOTEL       LISLE- 

NAPERVILLE. 
LITCHFIELD  SUPER  8  MOTEL  .. 

COUNTRY    INN    MOTEL    AND 
CAFE. 

EMBASSY  SUITES  LOMBARD  .. 

HAMPTON  INN  LOMBARD  

RESIDENCE     INN     BY     MAR- 
RIOTT LOMBARD. 

CLAYTON  HOUSE  MOTEL 

CHALET  MOTEL 

PLANK  ROAD  INN  

PRESIDENTIAL  INN  

HOLIDAY  INN  OF  MACOMB 

GIANT     CITY     STATE     PARK 
LODGE  AND  CABINS. 

BOHEMIA  MOTEL  

BEST  WESTERN  AIRPORT  INN 

COMFORT  INN  MARION  

COMFORT  SUITES  MARION  .... 

SUPER  8  MOTEL  MARION 

LINCOLN  MOTEL  

PEAK'S  MOTOR  INN  

BUDGETEL  INN  MATTESON 

HAMPTON  INN  MATTESON  

BUDGET  INN  

HOLIDAY  INN  OF  MATTOON  .... 

MATTOON  SUPER  8  MOTEL  .... 

US      GRANT      MOTEL      LTD. 
PTSHP. 

SKYLINE  MOTEL 

OHARE  KITCHENETTE  MOTEL 

MENDOTA  SUPER  8  MOTEL  .... 

METROPLIS  INN  

SUPER  8  MOTEL  MOKENA 

BEST  WESTERN  AIRPORT  INN 

EXEL  INN  OF  MOLINE  

FAIRFIELD  INN  MOLINE 

HAMPTON  INN  

HOLIDAY  INN  MOLINE  

LA  QUINTA  INN  i673 

LA  QUINTA  INN  i673 

MOLINE  BEST  WESTERN  

MOLINE  COMFORT  INN  

MOTEL  6 

RAMADA  INN  OCA 

THE  STARDUST  

COUNTRY  HOST  MOTEL 

FOSTERS  PLAZA  &  INN  

MOTEL  MONTAROSA 

HOLIDAY  INN  MORRIS 

MORRIS  COMFORT  INN  

SUPER  8  MOTEL  MORRIS  

WHITE  PINES  FOREST  STATE 

PARK  INN. 
RAMADA  HOTEL 


PO  Box/Rt  No. 


PO  BOX  14A .. 
P0B0X115A 


PO  BOX  668 


PO  BOX  109-A , 
PO  BOX  86 


Street  address 


1765  N.  MILWAUKEE  AVE 

2811WOODLAWNRD 

2019  N.  KICKAPOO  

1750  5TH  

918  WOOOLAWN 

505  MILWAUKEE  AVE  


TEN  MARRIOTT  DR  .. 
4500  W.TOUHY  AVE 


1400  CORPORETUM  DR  .., 
3003  CORPORATE  W.  DR 
3000  WARRENVILLE  RD  ... 


110  OHREN  LN.  1-55  AND  RT. 

16. 
1-55  EXIT  37 


707  E.  BUTTERFIELD  RD 

222  E.  22ND  ST  

2001  S.  HIGHLAND 


PO  BOX  348-1 
PO  BOX  70  "I." 


4800  N.  2ND  ST  

8640  W.  OGDEN  AVE  . 

7307  W.  OGDEN  

3922  S.  HARLEM  AVE 
1400  N.  LAFAYETTE  ... 
PO  BOX  70  


47 


7N938  RT. 
RT  3 

26(X)w."MAiN"."."!!!!"!i!."l',*."!""i;; 

2608  W.  MAIN  

2601  W.  DEYOUNG  ST  

RR.  3 

RT.  3  

5210  W.  SOUTHWICK  RD 

5200  W.  LINCOLN  HWY  

S.  RT.  45 

300  BROADWAY  AVE.  E  

205  MCFALL  RD.  1-57  &  RT.  16 
1313  LAKELAND  BLVD 


PO  BOX  2148 I  222  POTOMAC 


8136  JOLIET  RO  

2301  N.  MANNHEIM  RD  

508  HWY.  34E  

EXIT  37  US  45  &  1-24  RT.  3 

9485  W.  191  ST  ST 

2550  52ND  AVE  

2501  52ND  AVE 

2705  48TH  AVE 

6920  27TH  ST  

6902  27TH  ST  

AIRPORT  CORNERS  

AIRPORT  CORNERS  

2520  52ND  AVE  

2600  52ND  AVE  

2359  69TH  AVE  

2620  AIRPORT  RD 

19TH  ST.  AND  12TH  AVE  

MONEE-MANHATTEN    RD.    AT 
1-57. 

RT.  105  N  

EXIT  105  1-70 

1-80  &  ILL.  47  

70  GORE  RD.  W  

70  GREEN  ACRES  DR  

6712  W.  PINE  RO 


City/Stata/ZIp 


LIBERTYVILLE,  H.  60048- 


LINCOLN.  IL  

LINCOLN.  IL  62656-  

LINCOLN,  IL  62656-  

LINCOLN.  IL  62656-  

LINCOLNSHIRE,  IL  6006»- 

LINCOLNSHIRE.  IL  60069- 

LINCOLNWOOO,  IL  6064e-  , 


LISLE,  IL  60532- 
LISLE.  IL  60532- 
LISLE.  IL  60532- 


LITCHFIELD,  IL  62056-  . 
LIVINGSTON,  IL  6205S- 


LOMBARD,  IL  601 4S- 

LOMBARD,  IL  6014»- 

LOMBARD,  IL  601 4»- 


LOVESPARK.  IL61111- 
LY0NS.  IL  60534- 

LYONS.  IL  60534- ^. 

LYONS.  IL  60534- 

MACOMB.  IL 

MAKANDA.  IL  6295ft- , 


MAPLE  PAflK,  IL  60151-  , 

MARION,  IL  62959-  

MARION.  IL  62959-  

MARION,  IL  62959-  

MARION,  IL  62959-  

MARSHALL,  IL  62441-  .... 
MARSHALL,  IL  62441-  .... 
MATTESON.  IL  60443-  .... 
MATTESON,  IL  60443-  .... 

MATTOON.  IL  6193ft- 

MATTOON,  IL  61938- 

MATTOON.  IL  

MATTOON.  IL  6193ft- 


MC  COOK.  IL  60525-  

MELROSE  PARK.  IL  60160-  .... 

MENDOTA.  IL  61342- 

METROPOLIS,  IL  62960-  

MOKENA,  IL  60448-  

MOLINE,  IL  61265- 

MOLINE,  IL  61265- 

MOLINE.  IL  61265- 

MOLINE,  IL  61265- 

MOLINE.  IL  61265-300-762-11. 

MOLINE,  IL  61265-9702 

MOLINE,  IL  61265-9702 

MOLINE.  IL  61265- 

MOLINE,  IL  61265- 

MOLINE,  IL  6126S- , 

MOLINE,  IL  61265- 

MOLINE,  IL  61265- 

MONEE.  IL  60449- 


MONTICEUO,  IL  61856- 
MONTROSE,  IL  62445-  ... 

MORRIS,  IL  60450-  

MORRIS,  IL  60450-  

MORRIS,  IL  60450-  

MT.  MORRIS.  IL  61054-  .. 


MT.  VERNON.  IL  62864- 


Telephone 


708-362-8700 

217-735-3960 
217-735-1202 

217-732-2154 
708-634-9555 

708-634-0100 

708-677-1234 

70ft-852-1234 
708-505-0900 
708-505-1000 

217-324-7788 

618-637-2600 

700-696-9750 
708-916-9000 
708-629-7800 

815-877-1401 
706-447-6363 
708-442-5120 
706-447-2890 
309-833-5511 
618-457-4836 

708-365-6564 
618-993-3222 
618-993-6221 
618-997-9133 
618-993-5577 
217-626-2941 
217-826-3031 
708-503-0999 
708-481-3900 
217-235-4011 
217-235-0313 
217-235-6888 
217-235-5695 

708-447-3566 
706-455-0100 
815-539-7429 
616-524-3723 
708-479-7808 
309-762-9191 
309-797-5580 
309-762-9083 
309-762-1711 

309-762-9008 
309-762-9008 
309-762-9191 
309-762-7000 
309-764-8711 
309-797-1211 
309-764-9644 
706-534-2150 

217-762-9835 
217-924-4117 
815-942-6600 
815-942-1433 
815-942-3200 
815-946-3717 

618-244-7100 
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Property  name 


SUPER  B  MOTEL  MT.  VERNON 

THRIFTY  INN  MT.  VERNON  

ROUND  ROBIN  GUESTHOUSE 

BED  &  BREAKFAST  INN. 
SUPER  B  MOTEL  MUNDELEIN  . 

RIVERSIDE  INN  MOTEL  

COURTYARD     BY     MARRIOTT 

CHICAGO  NAPERVILLE.    . 
EXEL  INN  OF  NAPERVILLE  

HAMPTON  INN  NAPERVILLE  .... 

HOLIDAY  INN-NAPERVILLE  

RED  ROOF  INN  NAPERVILLE  ... 

TRAVELODGE  NAPERVILLE 

WYNDHAM     GARDEN     HOTEL 

NAPERVILLE. 

US  INN  

HOTEL  NAUVOO 

MOTEL  NAUVOO  

DAVIS  MOTEL  

DAYS  INN  NILES 

BEST  WESTERN   UNIVERSITY 

INN. 
FAIRFIELD  INN  BY  MARRIOTT 

NORMAL. 

SUPER  e  MOTEL  NORMAL  

NORTHBROOK  HILTON  

RED  ROOF  INN  NORTHBROOK 
SHERATON     NORTH     SHORE 

INN. 

COMFORT  INN  O'FALLON  

CHICAGO      MARRIOTT      OAK 

BROOK. 
HYATT  REGENCY  OAK  BROOK 

OAK  BROOK  HILLS  HOTEL  

STOUFFER        OAK        BROOK 

HOTEL. 
HOLIDAY  INN  OF  OAK  LAWN  ... 

OAK  LAWN  HILTON  INN 

COMFORT  SUITES  OAKBROOK 

TERRACE. 
COURTYARD     BY     MARRIOTT 

CHICAGO  OAKBROOK  TERR. 
HILTON  SUITES  

LA  QUINTA  INN  584  


POBox/RtNo. 


PO  BOX  429 


RT.  1 


TRAVELERS  INN  MOTEL  

ORLAND  PARK  INN  

THE  PINNELL  MOTEL 

TIARA  MANOR  BED  &  BREAK- 
FAST. 

COMFORT  INN  

BEST  WESTERN  H4ARK  TWAIN 
HOTEL. 

DAYS  INN  PEORIA 

FAIRFIELD  INN  BY  MARRIOTT 
PEORIA. 

HO  JO  INN  

HOLIDAY  INN  BRANDYWINE  .... 

HOLIDAY  INN  CITY  CENTRE  .... 

HOLIDAY  INN  CITY  CENTRE  .... 

HOLIDAY  INN  CITY  CENTRE 
CONTINENTAL  REGENCY. 

HOTEL  PERE  MARQUETTE  

MANOR  MOTOR  LODGE  

PEORIA  COMFORT  SUITES  

RED  ROOF  INN  PEORIA  

SIGNATURE  INN  PEORIA  

SUNSHINE  INN 

SUPER  8  MOTEL  PEORIA 

DAYS  INN  PERU  


PO  BOX  313 


•PO  BOX  626 


Street  address 


401  S.  44TH  ST 

1-57  41-64  

231  E.  MAPLE  AVE 


1960S.  LAKE  ST  „ 

RT.  5  

1155E.  DIEHLRD 


1585   NAPERVILLE  WHEATON 
RD. 

1087  DIEHL  RD  

1801  N.  NAPER  BLVD  

1698  W.  DIEHL  RD  

1617  NAPERVILLE  RD  

1837  CENTRE  POINT  CIR 


1-64  AT  IL  RT.  127  

1290  MULHOLLAND  

1610  MULHOLLAND  ST 

HWY.  US  36  

6450  W.  TOUHY 

6  TRADER  CIR  


202  LANDMARK  DR 


21  TRADER  CIR 

2855  N.  MILWAUKEE  AVE 

340  WAUKEGAN  RD 

933  SKOKIE  BLVD  


1100S  EASTGATEDR 
1401  W.  22ND  ST  


1090  SPRING  RD  ... 
3500  MIDWEST  RD 
2100  SPRING  RD  ... 


4140W.  95THST 

9333  S.  CICERO  AVE  

17W445  ROOSEVELT  RD 

6  TRANS  AM  PLAZA  DR  .. 

10  DRURY  LN  


1  S666  MIDWEST  ROAD 


1801  E.  MAIN  ST 

14455  S.  LAGRANGE  RD 

RT.  6  

403  W.  COURT  ST 


3240  VANDEVER  AVE 
225  NE  ADAMS  


2726  WEST  LAKE  

4203  NORTH  WAR  MEMORIAL 
DR. 

202  NE  WASHINGTON  ST  

4400  BRANDYWINE  DR  

500  HAMILTON  BLVD  

500  HAMILTON  BLVD  

500  HAMILTON  


501  MAIN  ST  

1500  N.  KNOXVILLE  

4021  WAR  MEMORIAL  DR  

4031  N.  WAR  MEMORIAL  DR 

4112  N.  BRANDYWINE 

2726  W.LAKE  

4025  W.  WAR  MEMORIAL  DR 
1-80  &  251   


City/State/Zip 


MT.  VERNON,  IL  62864- 
MT.  VERNON.  IL  62864- 
MUNDELEIN,  IL 


MUNDELEIN.  IL  6006O-  . 

MURPHYS8OR0.  IL  

NAPERVILLE.  IL  60563- 

NAPERVILLE.  IL  60563- 

NAPERVILLE.  IL  60563-  . 
NAPERVILLE.  IL  60563-  , 
NAPERVILLE,  IL  60563- 
NAPERVILLE.  IL  60563-  , 
NAPERVILLE.  IL  60563- 


NASHVILLE.  IL  6226»-  .... 
NAUVOO,  IL  62354-0398 
NAUVOO,  IL  62354-0398 

NEWMAN,  IL  61942-  

NILES,  IL  60714-  

NORMAL,  IL  61761-  


NORMAL.  IL  6 1761- 


NORMAL,  IL 

NORTHBROOK,  IL  60062- 
NORTHBROOK,  IL  60062- 
NORTHBROOK,  IL  60062- 

OFALLON,  IL  62269-  

OAK  BROOK,  IL  60521-  .. 


OAK  BROOK.  IL  60521- 
OAK  BROOK,  IL  60522- 
OAK  BROOK.  IL  60521- 


OAK  LAWN.  IL  60453- 

OAK  LAWN,  IL  60453-2517 

OAKBROOK      TERRACE.       IL 

60181-. 
OAKBROOK       TERRACE.       IL 

60181-. 
OAKBROOK      TERRACE.       IL 

60181-. 
OAKBROOK      TERRACE,       IL 

60181-4429. 

OLNEY,  IL  62450- 

ORLAND  PARK.  IL  60462- 

PARIS.  IL  61944- 

PARIS,  IL  61944-  


PEKIN.  IL  61554-  ... 
PEORIA,  IL61602- 

PEORIA.  IL61615- 
PEORIA,  IL61614- 

PEORIA.  IL  61602- 
PEORIA,  IL61603- 
PEORIA,  IL61602- 
PEORIA,  IL  61602- 
PEORIA,  IL61602- 


PEORIA, 
PEORIA. 
PEORIA. 
PEORIA. 
PEORIA, 
PEORIA, 
PEORIA. 
PERU,  IL 


IL  61602- 
IL  61603- 
IL  61614- 
IL  61614- 
IL  61614- 
IL  61615- 
IL  61614- 
61354-  .... 


Telephone 


618-242-8800 
618-244-7750 
708-566-7664 

708-949-6842 

18-687-2244 

708-505-0550 

708-357-0022 

708-505-1400 
708-505-4900 
708-369-2600 
708-505-0200 
708-505-3353 

618-478-5341 
217-453-2211 
217-453-2219 
217-837-2641 
708-647-7700 
309-454-4070 

309-454-6600 

30^-454-5858 
708-480-7500 
708-205-1755 
708-498-6500 

618-624-6060 
708-573-8555 

708-573-1234 
708-850-5555 
708-573-2800 

708-425-7900 
708-425-7300 
708-916-1000 

708-691-1500 

708-941-0100 

708-495-4600 

618-393-2186 
708-403-3300 
217-465-6441 
217-465-1865 

309-353-4047 
309-676-3600 

309-688-7000 
309-686-7600 

309-676-8961 
309-686-8000 
309-674-2500 
309-674-2500 
309-674-2500 

309-637-6500 
309-688-4194 
309-688-3800 
309-685-3911 
3C 9-68 5-2556 
309-688-7000 
309-688-8074 
815-224-1060 


82860 
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Properly  narrw 


FOUNTAIN  MOTEL 

TAHOE  MOTEL ; 

SUPER  8  MOTEL 

LAMAISON        DE        ROCHER 

COUKTRYINN. 
PRIfJCETON  SUPER  8  MOTEL  . 
EXEL     INN     OF     PROSPECT 

HEIGHTS. 

COMFORT  INN  QUINCY 

HOLIDAY  INN  QUINCY  

OUNCY  SUPER  8  MOTEL  

THE  KAUFMANN  HOUSE  .._ 

BEST     WESTERN     HERITAGE 

SUPER  8  RAMTOUL 

RED  BUD  MOTEL r 

DRAKE  MOTEL 

LIGHTHOUSE  MOTEL  INC  

MIL  PAU  MOTOR  INN _. 

ROBINSON  DAYS  INN  _. 

ROCHELLE  SUPER  8  MOTEL  ... 

RAMADA  iUN  ROCK  FALLS  

SUPER  8  MOTEL  ROCK  FALLS 

PLAZA  ONE  HOTEL 

THE  POTTER  HOUSE 

VICTORIAN  INN  BED  AND 
BREAKFAST  INC. 

AIRPORT  BUDGET  INN 

BEST  WESTERN  CLOCK 
TOWER  RESORT  &  CONF. 
CTR. 

COMFORT  INN  ROCKFORD  

COURTYARD     BY     MARRIOTT 

ROCKFORD. 
FAIRFIELD  INN  BY  MARRKJTT 

ROCKFORD. 
HAMPTON  INN  ROCKFORD  _... 
HOWARD  JOHNSON  LODGE  .... 
RAMADA  INN  OF  ROCKFORD  . 
RED  ROOF  INN  #035  ROCK- 
FORD. 

SUPER  8  MOTEL  

HOLIDAY  INN  ROLLING  MEAD- 
OWS. 
SUPER  8  MOTEL  ROMEOVILLE 
BEST  WESTERN  AT  O'HARE  ... 
CHICAGO   MARRIOTT    SUITES 

0>URE. 
HOLIDAY  INN  OlARE  INTER- 
NATIONAL. 

HOTEL  SOFITEL  CHK^AGO  

HYATT  REGENCY  O'HARE  

OUALITY  INN  AT  OHARE  

RAOtSSON  SUITE  HOTEL 
O'HARE. 

RAMADA  HOTEL  O'HARE  

WESTtN  HOTEL  O'HARE 

CONTINENTAL  MOTEL  ..  . 

SUPER  8  MOTEL  SALEM  

BEST     WESTERN     PARADISE 

INN. 
Ct-HCAQO  MARRIOTT 

SCHAUMBURG. 
EMBASSY       SUITES       HOTEL 
SCHAUMBURG  WOODFIELD. 
HAMPTON  INN  SCHAUMBURG 
HOLIDAY    INN    SCHAUMBURG 

WOODFIELD. 
HOMEWOOO  SUITES 

SCHAUMBURG. 
HYATT  REGENCY  WOODFIELD 
LAOLUNTA  MN  #562 .„. 


POBox/RtNo. 


RT.  50  E  . 
RT.  SOW 


Street  address 


112  S.  MAIN  ST 

1-70  AND  RT.  40  

601  S.  DEERFIELD  RO  , 
f2  DUCLOS  AND  MAIN 

2929  N.  MAIN  ST 

540  MILWAUKEE  AVE  .. 


4100  BROADWAY  „ 

201  S.  3RD  , 

224  N.  36TH  ST 

1641  HAMPSHIRE  .... 
420  S.  MURRAY  RO 


207  S  MURRAY 

1103  S.  MAIN  _„ _ 

US  RT.  12  &  31   ..._. 

3160  N.  RIVER  RO 

204  N.  JACKSON  

1500  W.  MAIN  

601  HWY.  38E  , 

2105  S.  1ST  AVE  _, 

2100  1ST  AVE  

THIRD  AVE.  AND  17TH  ST 

1906  7TH  AVE  

702  20TH  ST  


4419S.  11TMST  ... 
7801  E.  STATE  ST 


7392  ARGUS  DR  .... 
7676  E.  STATE  RD 


7712  POTAWATOMI  TRAtt. 


615  CLARK  DR 

3909  ELEVENTH  ST  , 
7550  E.  STATE  ST  .._ 
7434  E.  STATE  ST  _., 


7646  COLOSSEUM  DR  ..._ 

3405  ALGONQUIN  RD  ....„ 

1301  MARQUETTE  DR  

1C300  W.  HIGGINS  RD 

6155  N.  RIVER  RD  


5440  N.  RIVER  RO 


5550  N.  RIVER  RO _... . 

9300  WEST  BRYN  MAWR  AVE 

6810  N.  MANNHEIM  RD  

5500  N.  RIVER  RD 


6600  N.  MANNHEIM  RO 

6100  N.  RIVER  RD 

1600  E.  MAIN  ST 

1-57 

1001  N.  DUNLAP  AVE  ... 


50  N.  SCHAUMBURG  .. 
1939  N.  MEACHAM  BP 


1300  E.  HIGGINS  RD  .. 
1550  N.  ROSELLE  RD 


815  E.  AMERICAN  LN 

1800  E.  GOLF  RD  

1730  E.  HIGGINS  RO 


CKy/StataTtp 


PINCKNEY-VILLE.  IL  62274-  .... 

POCAHONTAS.  IL  62275- 

PONTIAC,  IL  61764- 

PRAIRE      DU      ROCHER,      IL 

62277-. 

PRINCETON,  IL  61356- 

PROSPECT       HEIGHTS,       tt. 

60070-. 

QUINCY,  U.  62301- 

QUINCY,  IL  62301- _ 

QUINCY,  IL  62301- 

QUINCY.  IL  62301-  .„ _.. 

RANTOUL,  IL  61866- „ 


Telephone 


RANTOUL,  IL  61866- 

RED  BUD,  H.  62278-  

RK>IMOND.  IL  60071-  .„. 
RIVER  GROVE.  IL  60171- 

ROBINSON,  IL  62454- 

ROBINSON,  IL  62454- 

ROCHELLE.  IL  6106»-  

ROCK  FALLS.  IL  61071-  .. 
ROCK  FALLS,  IL  61071-  .. 
ROCK  ISLAND.  IL  61201- 
ROCK  ISLAND.  IL  61201- 
ROCK  ISLAND,  IL  61201- 


ROCKFORD.  ILeilOft- 
ROCKFORD,  IL61108- 


ROCKFORD.  IL61107- 
ROCKFORD.  IL6110a- 
ROCKFORD,  IL61107- 


ROCKFORD,  IL  61107-5616 

ROCKFORD.  IL  61109-  

ROCKFORD.  H.  61125-  , 

ROCKFORD.  IL  61108-  


ROCKFORD,  IL  61107-  

ROLLING        MEADOWS,        IL 
60008— 

ROMEOVILLE,  IL  60441-  

ROSEMONT,  IL  6001&-  

ROSEMONT.  IL  60018- 

ROSEMONT.  IL  60018-  


ROSEMONT,  IL  6001  »- 
ROSEMONT,  IL  6C018- 
ROSEMONT.  IL  6001&- 
ROSEMONT.  IL  6001&- 


ROSEMONT,  IL  60018- 
ROSEMONT,  IL  60018- 

SALEM,  IL  62881- 

SALEM,  IL  62881- 

SAVOY,  IL  61874-  


SCHAUMBURG.  IL  60173-  ..... 
SCHAUMBURG,  IL  60173- 


SCHAUMBURG,  IL  60173- 
SCHAUMBURG.  IL  60195- 

SCHAUM8URG.  IL  60173- 

SCHAUMBURG,  IL  601 7»- 
SCHAUMBURG.  IL  6017^- 


61»-067-^128 
618-66»-2404 
815-844-6888 
618-284-3463 

815-872-8888 
708-459-0645 

217-228-2700 
217-222-2666 
217-22ft-e808 
217-223-2502 
217-892-9292 

217-893-8888 
618-282-3962 
815-678-3601 
708-456-3600 
616-544-2306 
618-644-8448 
815-662-2468 
815-626-5500 
815-626-8800 
309-794-1212 
309-788-1906 
309-786-7068 

815-387-4000 
815-098-6000 


815-396-7061 
815-397-6222 

815-397-8000 

815-229-0404 
815-387-9000 
815-398-2200 
815-398-9750 

815-229-5522 
708-259-«000 

708-759-8880 
708-296-4471 
708-696-4400 

708-671-6360 

708-678-4488 
708-696-1234 
708-297-1234 
708-678-4000 

708-827-5131 
708-e9&-6000 
618-548-3090 
618-548-^882 
217-356-1824 

708-240-0100 

708-397-1313 

708-619-1000 
708-310-0500 

708-605-0400 

708-605-1234 
706-517-8484 
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Property  name 


SCHAUM-BURG         MARRIOTT 
HOTEL. 

DAYS  INN  O'HARE  SOUTH  

HAMPTON       INN       SCHILLER 
PARK. 

SPILLWAY  MOTEL  

THE         SHELBY         HISTORIC 
HOUSE  AND  INN. 

FLAGQ  STOPP  INN 

NORTH  SHORE  HILTON  

BUDGETEL  INN 

HAMPTON       INN       CHICAGO 

SOUTH. 
RED   ROOF   INN-SOUTH   HOL- 
LAND #067. 
POOLSIDE         MOTEL         AND 
APARTMENTS. 

BEST  INNS  SPRINGFIELD  

BEST      WESTERN      LINCOLN 

PLA2A. 
BEST  WESTERN  SKY  HARBOR 

INN. 
BEST  WESTERN  SPRINGFIELD 

EAST. 
COMFORT  INN  SPRINGFIELD  .. 

DAYS  INN  SPRINGFIELD  

DRURY  INN  

FAIRRELD  INN  BY  MARRIOTT 

SPRINGRELD. 
HAMPTON  INN  SPRINGFIELD  .. 

HOLIDAY  INN  EAST 

HOLIDAY     INN     SPRINGFIELD 
SOUTH. 

MOTEL  6  SPRINGRELD 

RAMADA  RENAISSANCE 

HOTEL 
RED  ROOF  INN  SPRINGFIELD  . 

SILVER  FOUNTAIN  INN  

SPRINGRELD  HILTON  HOTEL  . 

SUPER  8  LODGE  SOUTH  

DEER  HAVEN  I  &  II  

SUPER  8  MOTEL  ST.  CHARLES 

VALLEY  VU  MOTEL  

ELDORADO  MOTEL 

TOWN  AND  COUNTRY  INN  

CAROL  HOUSE  INN  

THE  ROADHOUSE  INN 

TUSCOLA  SUPER  8  MOTEL  

BEST  WESTERN  CHEEKWOOD 

INN. 
BEST  WESTERN 

CUNNINGHAM  PLACE. 
SHURTS      HOUSE      BED      & 
BREAKFAST. 

URBANA  TRAVELODGE  

DAYS  INN  VANOALIA  

JArS  INN  

VANDALIA  TRAVELODGE  

SUPER  a  WASHINGTON  

WATSEKA  MOTEL  

BEST  INNS  WAUKEGAN  

BUDGET  LODGE  FAMILY  INN  .. 
COURTYARD     BY     MARRIOTT 

CHICAGO  WAUKEGAN. 
RAMADA       INN       WAUKEGAN 
GURNEE. 

GRAY  PLAZA  MOTEL  

HAMPTON  INN  WESTCHESTER 

REND  LAKE  RESORT  

FAIRFIELD  INN  BY  MARRIOTT 

CHICAGO  WILLOWBROOK. 
HOLIDAY  INN  WILLOWBROOK  . 


POBox/RtNo. 


P0B0X1 


PO  BOX  73B 


Street  address 


50  N.  MARTINGALE  RD 

3801  N.  MANNHEIM  RO 
3939  N.  MANNHEIM  RD 


RR  1 

816  W.  MAIN  ST 


OLD  TIPTON  SCHOOL  RD 

9599  N.  SKOKIE  BLVD  

17225  S.  HALSTED  ST  

17355  TOLLVIEWDR  


17301  S.  HALSTED 
402  E.  BROADWAY 


500  N.  RRST  .. 
101  E.  ADAMS 


1701  J.  DAVID  JONES  PRKWY 
3090  STEVENSON  DH  


3442  FREEDOM  DR 

3000  STEVENSON  DR  ... 
3180  S.  DIRKSEN  PKWY 
3446  FREEDOM  DR 


3185  S.  DIRKSEN  PRKWY 
3100  S.  DIRKSEN  PKWY  ... 
625  E.  ST.  JOSEPH  ST  


3125  WIDE  TRACK  OR 
701  E.  ADAMS  ST 


3200  SINGER  AVE 

2917  PEORIA  RD  

700  E.  ADAMS  ST 

3675  S.  6TH  ST 

37W222  RT.  64  SUITE  155  .. 

1520  E.  MAIN  ST 

400  E.  NORTH  AVE  

1735  N.  MANNHEIM  RD  

2110  N.  BLOOMINGTON  ST 
909  EDWARDSVILLE  RD  .... 

700  EDWARDSVILLE  RD  

RT.  36  E 

EXIT  18  1-57 


1907  N.CUNNINGHAM 
710  W  OREGON  ST 


409  W.  UNIVERSITY 

RT.  40  W.,  EXIT  61  1-70 
720  GOCHENOUR  ST  ... 

1500N.  6THST 

1884  WASHINGTON  RD 
814  E.  WALNUT  ST  ....... 

31  N.  GREEN  BAY  RD  ... 

619  S.  GREENBAY  

800  LAKEHURST  RD  


200  N.  GREENBAY  RO 


1010  W.  MAIN  ST 

2222  ENTERPRISE  DR 

RT.  1  

820  W.  79TH  ST  


7800  S.  KINGERY  RD 


City/State/Zip 


SCHAUMBURG.  IL  60173- 


SCHILLER  PARK.  IL  60176- 
SCHILLER  PARK.  IL  60176- 


SHELBYVILLE.  IL  62565- 
SHELBYVILLE.  IL  62565- 


SHERMAN.  IL  62684- 

SKOKIE,  IL  60077-  

SOUTH  HOLLAND,  IL  60473-  ... 
SOUTH  HOLLAND,  IL  60473-  ... 

SOUTH  HOLLAND,  IL  6047S-  ... 

SPARTA.  IL  62286-  


SPRINGFIELD.  IL  62702- 
SPRINGRELD.  IL  62701- 

SPRINGRELD.  IL  62702- 

SPRINGFIELD.  IL  62703- 

SPRINGFIELD,  IL  62704- 
SPRINGFIELD.  IL  62703- 
SPRINGRELD,  IL  62703- 
SPRINGFIELD.  IL  62704- 

SPRINGRELD,  IL  62703- 
SPRINGFIELD.  IL  62703- 
SPRINGFIELD,  IL  62703- 

SPRINGFIELD.  IL  6270^- 
SPRINGRELD,  IL  62701- 

SPRINGFIELD,  IL  62703-  , 
SPRINGRELD.  IL  62702-  . 
SPRINGRELD,  IL  62701-  . 
SPRINGFIELD,  IL  62703-  . 
ST.  CHARLES.  IL  60175-  . 
ST.  CHARLES.  IL  60174-  . 

STOCKTON.  IL  61085- 

STONE  PARK.  IL  6016S-  . 

STREATOfl,  IL  61364-  

TROY,  IL  62294- 

TROY,  IL  62294-1318  

TUSCOLA,  IL  

ULLIN,  IL  62992- 


URBANA,  IL61801- 
URBANA.  IL61601- 


URBANA.  IL  61801- 

VANDALIA.  IL  62471-  

VANDALIA.  IL  62471-  

VANDALIA,  IL  62471-  

WASHINGTON,  IL  61571- 

WATSEKA.  IL  6097(^  

WAUKEGAN,  IL  60085-  .... 
WAUKEGAN.  IL  60085-  .... 
WAUKEGAN,  IL  60085-  .... 


WAUKEGAN,  IL  60085- 


WEST  FRANKFORT,  IL  62896- 

WESTCHESTER,IL  60154-  

WHITTINGTON,  IL  62897-  

WILLOWBROOK,  IL  60521-  


Tetephor>e 

708-240-0100 

708-676-0670 
706-671-1700 

217-774-9591 
217-774-3991 

217-527-1500 
708-679-7000 
708-596-8700 
708-321-3200 

708-331-1621 

618-443-3187 

217-522-1100 
217-523-5661 

217-753-3446 

217-52*-6611 

217-787-2250 
217-529-0171 
217-529-3900 
217-793-9277 

217-529-1100 
217-529-7171 
217-529-7131 

217-789-1063 
217-544-8800 


217-753-4302 
217-525-9520 
217-789-1530 
217-529-«898 
708-513-0115 
708-377-8388 
815-947-2529 
708-344-8622 
815-672-3183 
618-667-9969 
618-667-9911 
800-600-8000 
618-645-3700 

217-367-8331 

217-367-8793 

217-328-3521 
618-283-1400 
619-283-1200 
618-28^-2363 
309-444-8881 
815-432-2426 
708-366-9000 
708-662-3200 
708-689-6000 

708-244-2400 

618-932-3116 
706-409-1000 
618-629-2211 
708-789-6300 


WILLOWBROOK,  IL  60521-  I  70a-325-6400 
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Picp«(ty  name 


RED  ROOF 

WILLOWBROOK. 
W^UCmBROOK  BUD6ETEL  .._ 
COURTYARD     BY     MARRKDTT 

CHICAGO  WOOD  DALE. 

WYNOHAM  WOOD  DALE  

SUPER  8  MOTEL  OF  WOOQ- 

STOCK. 

Imfiane 

HOLIDAY  INN  ANDERSON  ._  .. 

LEES  INN  .„ 

POTAWATOMI  INN 

HiLLCREST  MOTEL  . 

ROSEMOLtrr  MOTEL 

SLEEP  HOLLOW  INN  MOTEL  ... 

CENTURY  SUITES „.. .. 

DIAMOND  INN  

DOWNTOWN  MOTEL 

ECONO  LODGE 

ECONOMY  INN 

FOUflWINOS  RESORT  HOTEL 

HAMPTON  INN  _ 

MOTEL  6 

MOTEL  6 

SUPER  8  MOTEL  

TRAVEL  LODGE 

UNIVERSITY  INN 

BOSWELL  MOTEL 

HOWARD  JOHNSON  

VILLA  MOTEL  _ 

MOUND  HAVEN  MOTEL  .._ 

CHEZ  JEAN  INN  

COUNTRY  LODGE  

COURTYARD  MARRIOTT 

CRESTVIEW  MOTEL 

BUDGET  MOTEL  

CITY  VIEW  MOTEL  _ 

RJCHfJiOND  MOTEL  

ECONO  LODGE  HOTEL  

INDIAN  OAK  INN  WEST  BLDG 

SUPER  8  MOTEL  

LINCOLN  LODGE  

BEST  WESTERN  GREEN  TREE 

DOLLAR  INN 

GEN.  LEW  WALLACE  INN  

GREEN  TREE  INN _. 

RENATTO  INN  

BRtANA  INN  _ 

CAYS  INN  GREEN  CASTLE  ... 

DOLLAR  INN 

HOLIDAY  INN  CLOVERDALE  ... 

MIDWAY  MOTEL 

WALKER  MOTEL 

LEES  INN  

WHI7INGT0N  HOUSE  

COLUMBUS  IMPERIAL  400 

COLUMBUS  MOTEL 

DOLLAR  INN 

HOUDAY  INN  COLUMBUS  . 

KMIGHTS  INN  

ra;*iaoa  inn _ 

SUPER  8  MOTEL  

GRAY  HAVEN  MOTEL  

HEIM  HOTEL  ...„ „ 

WOODRIDGE  INN  

CRAWFOPX>SVILLE  MOTEL 

DAYS  INN  CRAWFORDSVILLE 

HOUDAY  INN 

CRAWFORDSVILLE. 

RrVlERA  MOTEI 

SCOTTISH  INN  __. 


POBox/RtNo. 


RT.  83 


PO  BOX  160  ..„. 


PO  BOX  137 
PO  BOX  579 
PO  BOX  2  ^. 


PO  BOX  219  .... 

PO  BOX  79  83 
PO  BOX  212  B 
PO  BOX  79  CC 
PO  BOX  70R  ... 
PO  BOX  1  


PO  BOX  431 


StPMt  address 


7535  KWGERY  HWY 


856  79THST 

900  WOOD  DALE  RO 


1200  N.  NITTEL  BLVO  

1200  DAVIS  RD 


5920  SCATTERFIELO  RO 

2114E.  59THST 

6  LN.  100A  LAKE  JAME  ... 

HWY.  US  50  ._ „ 

1532  M  ST  

550  S.  WASHINGTON 

300  SH  446 

1300  N.  WALNUT 

509  N.  COLLEGE 

4501  E.  3RD  

4805  S.  OLD  HWY.  37 


210O  N.  WALNUT 

126  S.  FRANKLIN  RD  .... 

1800  N.  WALNUT 

1000  W.  SR  48  BYPASS 

2615  E.  3  RO  

2601  N.  WALNUT  ST 

RT.  1  

RR  #14 

RR  12 

9238  US  HWY.  #52  

9027  S.  SR  67  

PO  BOX  206 

10290  N.  MERtOtAN 

12551  WICKER  AVE  

1-70  CENTERVnXE  RO  .. 

5149  US  40 

HWY.  40  E 

713  PLAZA  RD  

568  INDIAN  BOUNDRY  „.., 

418  COUNCILOR  

11426  US  52  S 

1429  BROADWAY  

1020  COREY  BLVD 

309  W  PIKE  

t-65  &  HWY.  131  

JCT.  ST.  RD.  63  4  183 

RT.  22  

RR  #  1  

RR  «2 

RR  «  1  „ 

RR  1 

RR  #1  

235  FRONTAGE  RO  ..„ 

2170  N.  650  W 

101  THIRD  ST  

2345  NATIONAL  RO 

161  CARRIE  LN 

2480  JONATHON  MOORE 

101  CARRIE  LN 

2485  JONATHAN  MOORE 

110  BREX  PARK  DR 

1200  W.  3RD  ST  _ 

SR  1  N  

3700  WESTERN  AVE 

2404  INDIANAPOLIS  RD  . 

1040  COREY  BLVO 

2500  LAFAYETTE  RD  „ 

1510  S.  WASHINGTON  ._... 


City/Stata/ZIp 


WILLOWBROOK.  K. 


WILLOWBROOK.  H.  60521- 
WOOO  DALE.  IL  60191-  ... 


WOOD  DALE,  IL  60191-  ... 
WOODSTOCK,  IL  6008»-  . 


ANDERSON.  IN  4601S- 

ANDERSON,  IN  46013-  ^ 

ANGOLA.  IN  46703-  

AURORA.  IN  47001- 

BEDFORD,  IN  47421- _ 

BLOOMFIELD.  IN  47424- „. 

BLOOMINGTON,  IN  47401-  .... 

BLOOMINGTON.  IN  47401-  .... 

BLOOMINGTON.  IN  47401-  .... 

BLOOMINGTON.  IN  47401-  . 

BLOOMINGTON.  IN  47401-  „ 

BLOOMINGTON,  IN  474C2-  .. 

BLOOMINGTON.  IN  47404-  .„. 

BLOOMINGTON,  IN  47401-  .... 

BLOOMINGTON,  IN  47402-  .... 

BLOOMINGTON.  IN  47404-  .._ 

BLOOMINGTON.  IN  47401-  _.. 

BLOOMINGTON,  IN  47401-  ._. 

BOSWELL,  IN  47921- 

BRAZIL,  IN  47834- 

BRAZIL,  IN  47834- 

BROOKYILLE,  IN  47012- 

CAMBY,  IN  46113-  

CARUSLE.  IN  47837- 

GARMEL,  IN  46290-  . 

CEDAR  LAKE,  IN  46303-  

CENTERVILLE,  IN  47330- 

CENTERVILLE,  IN  4733(^- 

CENTERVILLE.  IN  47330- „ 

CHESTERTON,  IN  46304-  

CHESTERTON,  IN  46304-  

CHESTERTON,  IN  46304-  

CLARKS  HILL,  IN  47930-  

CLARKSVILLE,  IN  4712^  

CLARKSVILLE.  IN  4793»-  

CLARKSVILLE,  IN  47933-  

CLARKSVILLE,  IN  47129-  

CLINTON,  IN  47342- 

CLOVERDALE,  IN  46120- 

CLOVERDALE,  IN  46120- 

CLOVERDALE.  IN  46120- 

CLOVERDALE,  IN  46120- 

CLOVERDALE.  IN  46120- 

CLOVERDALE.  IN  46170- 
COLUK«BIA  CITY.  IN  46725-  . 
COLUMBIA  CITY.  IN  46725- 

COLUMBUS,  IN  47201- , 

COLUMBUS,  IN  47201- 

COLUMBUS,  IN  47201- 

COLUMBUS,  IN  47201-   . 
COLUMBUS,  IN  47201-  .. . 

COLUMBUS,  IN  47201- 

COLUMBUS,  IN  47201-  . .. 

CONNERSVILLE,  IN  47331-  

CONNERSVILLE.  IN  47331-  .... 
CONNERSVILLE,  IN  47331-  . .. 
CRAWFORDSVILLE.  IN  47933- 
CRAWFORDSVILLE,  IN  4793^ 
CRAWFORDSVILLE.  IN  47933- 


CRAWFORDSViUE.  IN  479*^ 
\  DALE,  IN  47523- 


Telephone 


708-323-8811 

708-654-0077 
70^76^-7775 

708-860-2900 
815-337-8808 


317-644-2681 

317-649-2500 

219-833-1077 

812-926-1991 

812-2:^5-5953 

812-384-3583 

812-336-7777 

812-332-9491 

812-336-€aei 

812-332-2141 

812-824-6311 

812-824-9904 

812-334-2100 

812-332-0337 

812-332-0820 

812-323-«000 

812-339-6191 

812-332-9453 

317-869-5060 

812-446-2345 

812-44^-1966 

317-647-4149 

317-«31-0670 

812-398-2500 

317-571-1110 

219-374-5434 

317-855-5461 

317-962-2943 

317-856-6616 

219-920-4416 

219-926-2200 

219-929-6549 

317-623-2112 

812-298-9281 

812-2S4-4800 

317-362-8400 

812-268-9281 

317-832-3557 

317-795-3000 

317-795-6400 

317-795-€?00 

317-795-3500 

317-795-6342 

317-653-3317 

219-244-5300 

219-327-3214 

812-372-2335 

812-372-2ffit5 

812-372-6388 

812-373-1581 

812-37S-31P0 

812-376-3051 

812-372-6828 

317-825-2151 

317-825-5118 

317-825-4800 

317-362-5740 

317-362-0300 

317-362-8700 

317-362-9925 
812-937-2816 
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Rfopwty  n>nw 


STONED  MOTEL  

DECATUR  INN  ,_ 

MATADOR  INN 

MILLEffS  MOTEL 

DAYS  INN  _ 

DtPLOMAT  

ECHO  MOTEL  .._ _ 

ECONO  LODGE 

HIGHLANDER  MOTEL  

KNKSHTS  INN  .._ 

QUALrTY  INN  ...> 

RAMADA  INN  ...„ 

RED  ROOF  INN  

SHAMROCK  MOTEL  

SHONEY^S  INN 

SK3NATURE  INN  

SLEEPY  HOLLOW  MOTEL  

WESTON  HOTEL 

COMFORT  INN 

DflURY  INN  

HAMPTON  INN  EVANSVtLLE  .... 

HOLIDAY  INN  EAST 

HOLIDAY  INN  EVANSVILLE  

LEE'S  INN  

OAK  MEADOW  LODGE  

RAMADA  (NN  

SUN  TRAVEL  MOTEL  

SUPER  8  MOTEL  

BEST  !NNS  OF  AMERICA 

BUOGETEL  INN  

CAF«.TON  LODGE 

COMFORT  INN  .„ 

DAYS  INN  

DON  HALLS  GUESTHOUSE 

ECONOMY  INN 

FAIR  OAK  MOTEL  

FAIRFIELD  INN  .„ 

FORT  WAYNE  HILTON  

HILTON  NN  FT.  WAYNE  AIR- 
PORT. 

HOLIDAY  INN  NORTHWEST  

LEES  INN „ 

LUXBURY  HOTEL  

PLAZA  (NN : 

RAMAOA  INN 

RED  CARPET  INN  

RED  ROOF  INN 

RESIDENCE  INN  

SUPER  8  MOTEL  

PRAIRIE  MOTEL 

LIGHT  HOUSE  INN  MOTEL  

SMITH  MOTEL 

HILLTOP  MOTEL  

SLEEP  N  TIME  MOTEL 

TEARMAN  MOTEL  

WALDEN  INN  

COLLEGE  CASTLE  MOTEL 

GREEN  CASTLE  MOTEL  

HOWARD  HUGHES  MOTOR 
LODGE. 

LEE'S  INN  

LIBERTY  MOTEL  

SUPER  8  MOTEL  

LA80LTS  MOTEL _ 

LEFS  INN  - 

PINES  INN  _ 

COMFORT  INN  Of  GREEN- 
WOOD. 

GREENWOOD  FANTA  SUITE  ... 

INDIANA  MOTOR  LODGE 

WILSONIAN  MOTEL 

HOLLOWAV  MOTEL 


POBox/RtNa 


PO  BOX  384 

PO  BOX  214 


PO  BOX  61  E 


StrM(addr»M 


HWY.  231  S  ™ 

1033  N.  13TH  ST 

922  N.  13TM  ST 

830  N.  t3TH  ST 

2820  CASSOPOUS  ST 

52182  STREET  RO 

801  BRISTOL  AVE 

SR  19  N  ..„ 

614  N.  NAPPANER 

52188  SR  19 

300  S.  MAIN  ST 

3011  BELVEDERE  

2902  CASSOPOUS  ST  

3214  S.  MAIN  

26434  N.  PONTE 

33010  BRITTANY  CT  

1800  CASSOPOLIS  ST  

2725  CASSOPOUS  ST 

5006  E.  MORGAN 

3901  US  40  N  „..„. 

8000  EAGLE  CREST  BLVD  .. 
100  S.  GREEN  RIVER  RO  .... 

2508  US  41  N  „. 

5538  E.  INDIANA 

11503  BROWNING 

4101  US  41  N  >. 

HWY.  41  N 

4600  MORGAN  AVE  ._ „. 

3017  W.  COUSEUM  BLVD  ... 
1005  W.  WASH  CENTER  RD 
1619  W.  WASH  CENTER  RO 

2908  GOSHEN  RD  „ 

5250  DISTRIBUTION  DR  

1313  W.  WASH  CENTER  RO 
1401  W.  WASH  CENTER  RD 

6511  BLUFFTON  RD 

5710  CHALLENGER  PKWY  .. 

1020  S.  CALHOUN 

3939  FERGUSON  RO  


3330  W.  COLISEUM  BLVD  . 
5707  CHALLENGER  PKWY 

5501  COVENTRY  LN  

3527  W.  COLISEUM  BLVD  . 
1212  MAGNA  VOX  WAY  .„... 

4606  LINCOLN  HWY.  E  

2920  GOSHEN  RO  „. 

4919  LIMA  RD  

522  COLISEUM  BLVD.  E  .... 


2050  E.  WABASH  

1408  E.  WABASH  

RR  »5  

2540  US  31  SD „ 

501  S.  MORTON  

2  E.  SEMINARY  ST „, 

315  BLOOM1NGTON  ST  .... 
1233  S.  BLOOMINGTON'S 
1310  W.  MAIN  ST 

2270  NORTH  ST  

1039  E.  MAIN  ST 

2100  N.  STATE ^,__. 

405  E.  NORTH  ST 

2211  N.  SR  3  _. 

RR  #1  

110  SHEEK  RO  

1117  E.  MAIN  ST 

110  SHEEK  RO 

785  US  31  S 

2340  E.  US  HWV 


CIty/Stala/Zip 


DALE.  IN  47523- 

DECATUR.  IN  46733-  . 

DECATUR.  IN  46733- 

DECATLjft  IN  46733- 

ELKHAFfff  IN  46515- 

ELKHART.  IN  46615- 

ELKHART,  IN  46515- 

ELKHART,  IN  46615- 

ELKHART,  IN  46515- 

ELKHART,  IN  46515- 

ELKHART,  IN  46515- ._ 

ELKHART,  IN  46514- 

ELKHART,  IN  46515- 

ELKHART,  IN  46515- 

ELKHART,  IN  46615- 

ELKHART,  IN  46515- 

ELKHART,  IN  46515- 

ELKHART,  IN  46515- _ 

EVANSVILLE.  IN  47715-  .. 
EVANSVILLE.  IN  47711-  .. 
EVANSVILLE.  IN  47715-  .. 
EVANSVILLE,  IN  47715-  .. 
EVANSVILLE.  IN  47708-  .. 
EVANSVILLE.  IN  47n5-  .. 
EVANSVILLE,  IN  47711-  .. 
EVANSVILLE,  IN  47711-  .. 
EVANSVILLE,  IN  47711-  .. 
EVANSVILLE,  IN  47715-  .. 
FORT  WAYNE,  IN  46808- 
FORT  WAYNE,  IN  46825- 
FORT  WAYNE,  IN  4681 8- 
FORT  WAYNE,  IN  46808- 
FORT  WAYNE,  IN  46825- 
FORT  WAYNE,  IN  46825- 
FORT  WAYNE,  IN  46825- 
FORT  WAYNE,  IN  46825- 
FORT  WAYNE,  IN  46818- 
FORT  WAYNE,  IN  46802- 
FORT  WAYNE,  IN  46809- 


FORT  WAYNE,  IN  46808-  ... 
FORT  WAYNE,  IN  46818-  ... 
FORT  WAYNE,  IN  46804-  ... 
FORT  WAYNE,  IN  46808-  ... 
FORT  WAYNE,  IN  46804-  ... 
FORT  WAYNE,  IN  46803-  ... 
FORT  WAYNE,  IN  46808-  ... 
FORT  WAYNE,  IN  46808-  ... 
FORT  WAYNE.  IN  46805-  .... 
FRANCESVILLE,  IN  46946-  , 

FRANKFORT,  IN  46041-  

FRANKFORT,  IN  46041-  

FRANKLIN,  IN  46131-  

FRANKLIN,  IN  46131-  „ 

FRANKLIN,  IN  46131-  

GREEN  CASTLE.  IN  46135- 
GREENCASTLE.  IN  46135-  . 
GREENCASTLE,  IN  46135-  . 
GREENFIELD,  IN  46140-  _... 


GREENRELD,  IN  47140-  .. 
GREENFIELD,  IN  46140-  .. 
GREENFIELD,  IN  46140-  .. 
GREENSBURG.  IN  47240- 
GREENSBURG,  IN  47240- 
GREENSBURG,  IN  47240- 
GREENWOOD,  IN  46143-  . 

GREENWOOD.  IN  46142-  . 
GREENWOOD.  IN  46143-  ., 
GREENWOOD.  IN  46142-  . 
HAMLET.  IN  46532- 


Tstophoos 


812-037-4448 
219-728-2196 
219-728-2101 
219-724-7151 
21»-262-3641 
219-264-^118 
219-264-6269 
219-262-0540 
219-233-6356 
219-264-4262 
219-264-0404 
219-262-1581 
219-262-3681 
219-233-6822 
219-266-1940 
219-264-7222 
219-264-2161 
219-264-7502 
812-477-2211 
812-423-5818 
812-473-5000 
812-473-0171 
812-42S-1092 
812-477-6663 
812-867-6431 
812-424-6400 
812-867-6306 
812-476-4008 
219-483-0091 
219-489-2220 
219-891-500 
219-484-6262 
219-484-9661 
219-489-2524 
21»-489-3588 
219-747-6815 
219-489-0050 
219-420-1100 
219-747-9171 

219-«84-7711 
219-489-8888 
219-436-0242 
219-482-4511 
219-432-0511 
219-422-8511 
219  484  8641 
219-484-4700 
219-484-8326 
219-567-9107 
317-654-5592 
317-654-8771 
812-526-6566 
317-738-2263 
317-736-6021 
317-653-2761 
317-653-4167 
317-653-8424 
317-462-4483 

317-462-7112 
317-462-6566 
317-462-8888 
812-663-4786 
812-663-9988 
812-663-6065 
317-887-1515 

317-882-2211 
317-887-1515 
317-881-2577 
219-867-9021 


BEST  COPY  AVAILABLE 
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Property  nam» 


WILDWOOD  MOTEL  

AMERICAN  INN  

SUPER  8  MOTEL  „ 

SUPER  8  MOTEL  

THE  OLYMPIA  PLAZA  MOTEL  . 

BEST  WESTERN  MOTEL  

HOOSIER  MOTEL  

6  4  7  MOTEL  

ADAMS  MARK  HOTEL 

ALWAYS  INN  

AMERI  SUITES  

AMERICAN  INN  

AMERICAN  INN  EAST 

ASHLEY  MOTEL 

BEST  WESTERN  

BUDGETEL  

COMFORT  INN  

COMFORT  INN  

COUNTRY  HEARTH  INN  

COURTYARD  BY  MARRIOTT  ... 
COURTYARD  BY  MARRIOTT  ... 

COURTYARD  MARRIOTT 

DAYS  INN  

DAYS  INN  PLAINFIELD 

DAYS  INN  SOUTH 

DILLON  INN  

DOLLAR  INN 

DOLLAR  INN  

DOLLAR  INN 

DOLLAR  INN 

DOLLAR  INN  

DOLLAR  INN  MOTEL  

DOLLAR  INNS  

ECONO  LODGE 

EL  KAY  MOTEL  

EMBASSY  SUITES  HOTEL 

FAIRFIELD  INN  

FAIRFIELD  INN  

FAIRGROUNDS  INN 

FORT  MOTEL  

HAMPTON  INN  

HAMPrON  INN  

HAMPTON  INN  

HAMPTON  INN  AIRPORT  

HAMPTON  INN  SOUTH  

HILTON  INDIANAPOLIS 

HOLIDAY  INN  AIRPORT  

HOLIDAY  INN  EXPRESS  

HOLIDAY  INN  NORTH  

HOLIDAY  INN  UNION  STATION 
HOMEWOOD  SUITES  AT  THE 

C. 

HYATT  REGENCY 

HYLTON  MOTEL  

INDPLS.    MOTOR    SPEEDWAY 

MOTEL. 

KNIGHTS  INN  

KNIGHTS  INN  

U  QUINTA  INN  

LA  QUINTA  MOTOR  INN  ........... 

LEE'S  INN  

MARRIOTT  INDIANAPOLIS  

MAYFAIR  MOTEL  

MOTEL  6  

MOTEL  6 

OMNI  HOTEL  

OMNI  SEVERIN  HOTEL  

RADISSON  

RED  ROOF  INN  

RED  ROOF  INN  

RED  ROOF  INN  

RESIDENCE  INN  


PO  Box/Rt  No. 


Street  address 


6660  E.  OLD  30 

4000  CALUMET  AVE  

4111  CALUMET  AVE  

3844  179THST  

4141  CALUMET  AVE  

US  HWY.  231  &  22ND  ST 

OLD  US  24  &  SR  37 

11551  PENDLETON  PIKE 

2544  EXECUTIVE  DR  

7410E.  21STST  

9104  KEYSTONE  CROSSING 

7202  E.  82ND  ST  

7262  PENDLETON  PIKE 

11110  W.  WASHINGTON  ST  .. 
2930  WATERFRONT  PKWY  ... 

2650  EXECUTIVE  DR  

5040  S.  EAST  ST  

3880  W.  92ND  ST  

3851  SHORE  DR  

5525  FORTUNE  CIR.  E 

501  W.  WASHINGTON  ST 

8670  ALLISONVILLE  RD 

401  E.  WASHINGTON 

6111  CAMBRIDGE  WAY 

450  BIXLER  RD 

9090  WESLAYAN  RD 

4585  S.  HARDlKlG  ST  

6331  CRAWSFORSVILLE  

3401  S.  KEYSTONE  AVE  

3510  S.  POST  RD  

9350  N.  MICHIGAN  RD 

2150  N.  POST  RD  

4630  LAFAYETTE  RD  

4326  SELLERS  ST  

11030  W.  WASHINGTON  ST  ... 

3912  VINCENNES  RD 

8325  BASH  RD  

9251  WESLEYAN  RD 

1501  E.  38TH  ST  

8805  PENDLETON  PIKE 

2311  N.  SHADELAND  AVE  

6817  E.  82ND  ST  

7220  WOODLAND  DR  

5601  FORTUNE  CIR.  W 

7045  MCFARLAND  BLVD  

31  W.  OHIOST  

2501  S.  HIGH  SCHOOL  RD 

3514  S.  KEYSTONE 

3850  DEPAUW  BLVD 

123  W.  LOUISIANA  ST  

2501  E.  86TH  ST 


1  S.CAPITOL  AVE  

11006  W.  WASHINGTON  ST 
4400  W. 16TH  ST  


4909  KNIGHTS  WAY 

7101  E.  21ST  

5316  W.  SOUTHERN  AVE 

7304  E.  21ST  ST  

5011  LAFAYETTE  RD  

7202E.  21STST  

2040  LAFAYETTE  RD  

6330  DEBONAIR  LN  

5241  W.  BRADBURY  ST  ... 

8181  N  SHADELAND  

40  W.  JACKSON  PL  

8787  KEYSTONE  AT  THE 

6415  DEBONAIR  LN  

9520  VALPARAISO  CT  

5221  VICTORY  DR 

3553  FOUNDERS  RD  


City/State/ZIp 


HAMLET.  IN  46532- 

HAMMOND.  IN  46320-  

HAMMOND,  IN  46320-  

HAMMOND,  IN  46323-  

HAMMOND,  IN  46327-  

HUNTINGBURG,  IN  47542- 
HUNTINGTON,  IN  46750-  ... 
INDIANAPOLIS,  IN  46236-  .. 
INDIANAPOLIS,  IN  46241-  .. 
INDIANAPOLIS.  IN  46219-  .. 
INDIANAPOLIS,  IN  46240-  .. 
INDIANAPOLIS,  IN  46256-  .. 
INDIANAPOLIS,  IN  46226-  .. 
INDIANAPOLIS.  IN  46231-  .. 
INDIANAPOLIS.  IN  46224-  .. 
INDIANAPOLIS.  IN  46241-  .. 
INDIANAPOLIS,  IN  46227-  .. 
INDIANAPOLIS,  IN  46268-  .. 
INDIANAPOLIS.  IN  46254-  .. 
INDIANAPOLIS,  IN  46241-  .. 
INDIANAPOLIS.  IN  46204-  .. 
INDIANAPOLIS.  IN  46250-  .. 
INDIANAPOLIS,  IN  46204-  .. 
INDIANAPOLIS.  IN  46231-  .. 
INDIANAPOLIS.  IN  46227-  .. 
INDIANAPOLIS.  IN  4626&-  .. 
INDIANAPOLIS.  IN  46217-  .. 
INDIANAPOLIS.  IN  46224-  .. 
INDIANAPOLIS,  IN  46237-  .. 
INDIANAPOLIS,  IN  46239-  ... 
INDIANAPOLIS.  IN  46268-  ... 
INDIANAPOLIS.  IN  46219-  ... 
INDIANAPOLIS,  IN  46254-  ... 
INDIANAPOLIS.  IN  46226-  ... 
INDIANAPOLIS,  IN  46231-  ... 
INDIANAPOLIS,  IN  46268-  ... 
INDIANAPOLIS,  IN  46256-  ... 
INDIANAPOLIS,  IN  46268-  ... 
INDIANAPOLIS.  IN  46205-  ... 
INDIANAPOLIS,  IN  46226-  ... 
INDIANAPOLIS,  IN  46219-  ... 
INDIANAPOLIS,  IN  46250-  ... 
INDIANAPOLIS,  IN  46278-  ... 
INDIANAPOLIS,  IN  46241-  ... 
INDIANAPOLIS,  IN  46237-  ... 
INDIANAPOLIS,  IN  46204-  ... 
INDIANAPOLIS.  IN  46241-  ... 
INDIANAPOLIS,  IN  46227-  ... 
INDIANAPOLIS,  IN  46268-  ... 
INDIANAPOLIS,  IN  46225-  ... 
INDIANAPOLIS.  IN  46240-  ... 


INDIANAPOLIS,  IN  46204- 
INDIANAPOLIS,  IN  46231- 
INDIANAPOLIS,  IN  46219- 


INDIANAPOLIS, 
INDIANAPOLIS, 
INDIANAPOLIS, 
INDIANAPOLIS, 
INDIANAPOLIS, 
INDIANAPOLIS. 
INDIANAPOLIS. 
INDIANAPOLIS, 
INDIANAPOLIS, 
INDIANAPOLIS. 
INDIANAPOLIS. 
INDIANAPOLIS, 
INDIANAPOLIS. 
INDIANAPOLIS, 
INDIANAPOLIS, 
INDIANAPOLIS, 


IN  4621 7- 
IN  46219- 
IN  46241- 
IN  46219- 
IN  46254- 
IN  46219- 
IN  46222- 
IN  46224- 
IN  46241- 
IN  46250- 
IN  46225- 
IN  46240- 
IN  46224- 
IN  46268- 
IN  46203- 
IN  4626a- 


Telephone 


219-867-6020 

219-931-0900 

219-932-8888 

219-932-8888 

219-933-0500 

812-683-2334 

219-356-5326 

317-82:^-4415 

317-248-2481 

317-356-1036 

317-84^-0064 

317-849-6910 

317-542-1261 

812-839-6584 

317-299-8400 

317-244-8100 

317-783-6711 

317-872-3100 

317-297-1848 

317-248-0300 

317-635-4443 

317-676-9559 

317-637-6464 

317-839-5000 

317-788-0811 

317-875-7676 

317-788-9561 

317-248-8500 

317-788-0500 

317-862-5700 

317-872-0500 

317-899-1499 

317-293-9060 

317-542-1031 

317-839-3910 

317-872-7700 

317-577-0455 

317-879-9100 

317-926-4401 

317-898-6222 

317-359-9900 

317-676-0200 

317-290-1212 

317-244-1221 

317-889-0722 

317-635-2000 

317-244-6861 

317-788-3100 

317-872-9790 

317-631-2221 

317-253-1919 

317-632-1234 

317-241-2500 

317-788-0125 
317-353-8484 
317-247-4281 
317-359-1021 
317-297-8880 
317-352-1231 
317-634-5940 
317-293-3220 
317-248-1231 
317-849-6668 
317-634-6664 
317-846-2700 
317-293-6881 
317-872-3030 
317-788-9551 
317-872-0462 
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Property  name 


signature  inn „„ „. 

SIGNATURE  INN 

SIGNATURE  [Nti  

SKYUNE  MOTEL „_ „. 

ST.  VJNCENT  MARTEN  HOUSE 

SUPER  6  MOTEL  

SUPER  8  MOTEL  

THE  TOWER  INN  __... 

U  S  A  INN  _ „ __ 

UNIVERSITY  PLACE  HOTEL  „. 

WESTIN  HOTEL  

WHITE  HOUSE  MOTEL  

CAMELOT  INN  MOTEL  

DAYS  INN  ^ 

HOUDAY  INN  „„. 

BEL  AIR  MOTEL 

DAYS  INN 

KENT  LODGE  MOTEL 

SUN  DOWN  MOTEL 

WHITE  HOUSE  MOTEL 

FAIRFIELD  INN _ 

KOKO  MOTEL  - 

SHELTON  INN  

SIGNATURE  INN  

WORLD  INN  ..„ _. 

DAYS  INN  

DEVON  PLAZA „...„ 

DOLLAR  INN  . 

HOMEWOOD  SUITES 

KNIGHTS  INN  _.„ _.... 

SIGNATURE  INN  

CASSIOY  MOTEL  

MAYFLOWER  MOTEL 

MOONGLO  MOTEL  

SUPER  8  MOTEL  

HOUDAY  WN  „ 

LEES  INN .„ 

LIGONAIR  MOTEL 

ALLENS  MOTEL  

PARK  INN  _ _.... 

HOUDAY  INN  -.„ 

MANOR  MOTEL 

PLEASANT  INN  _.... 

BEST  WESTERN  OF  MADISON 

COURTESY  ECONOMY  INN  

DAYS  INN 

SHERATON  INN  MARION  ..„ 

TURKEY  RUN  INN 

HiaVtEW  MOTEL  

LEES  INN  

ROYAL  MOTEL 

DEBONAIR  MOTEL  

CARLTON  LODGE 

MERRILLVILLE. 
ECONOMY  INN  OF  AMERICA  ... 

FAIRFIELD  INN  

GATEWAY  MOTEL  _ _ 

KNIGHTS  INN  „ _ 

LA  QU1NTA  MOTOR  INN  _... 

LEE'S  INN  

RED  ROOF  INN  #015  BLDG  B  .. 

RED  ROOF  INN^  SLOG  A  

SUPER  EIGHT  MOTEL  „ 

ABC  MOTEL 

AL  AND  SALLY'S  MOTEL  WEST 

BLACK  HAWK  MOTEL  

CITY  MANOR  MOTEL  

CREEKWOOD  INN  „ 

GOLDEN  SANDS  MOTEL  

HOLIDAY  INN 

KNIGHTS  WN  MOTEL  BLDG.  10 
KNIGHTS  MN  MOTEL  BLDG.  20 


POBox/RtNa 


POBOXSO 


PO  BOX  813 


PO  BOX  444 


Street  address 


7610  OLD  TRAILS  RD  

8380  KELLY  LN  

3850  EAGLE  VIEW  DR  

6617  E.  WASHINGTON  ST  „_. 

1801  W.  86THST 

4530  S.  EMERSON  AVE 

4502  S.  HARDING  ST 

1633  N.  CAPITOL  ..„ 

6990  PENDLETON  PIKE,..- 

850  W.  MICHIGAN  ST 

50  S  CAPITOL  AVE 

10606  W.  WASHINGTON  ST  .., 

220  N.  MILL  ST  _ 

JCT.  HWY.  162  &  164 

951  WERNSING  RD 

US  31  E  

621  PROFESSIONAL  WAY 

HWY.  41  4  52  N  

RR  i  1  

301  E.  DANKER  HWY.  3 

1717E.  UNCOLNRD  

4112  N.  00  EW 

829  W.  MAIN  ; 

4021  S.  LA  FOUNTAIN 

HWY.  31  BYPASS  _..., 

400  SACAMORE  PKWY 

2371  N.  26TH  

4301  SR  26  E  

3939  STREET  RD.  26  E -, 

4110SR26THE  „ _, 

4320  SR  26  E  _ 

3845  N.  STATE  RD.  38  

2652  W.  SR  2 

1408  E.  UNCOLNWAY „. 

438  PINE  LAKE  AVE  ._.„ 

1-65  4  SR  39  

1245  W.  SR  32  _ 

LIGONIER  MOTEL  „ 

S.  RT.  54  W „ 

SR  54 „ 

3550  HWY.  24  E 

3315  HWY.  24  E 

HWY.  24  E  

700  CLIFTY  DR  

1370  N.  BALDWIN  AVE  „ 

1615  N.  BALDWIN  AVE 

501  E.  4TH  ST 

RR  #1  _... 

2600  SR.  37  S  

50  BILL'S  BLVD 

60  STATE  RD.  67  N  

5881  SR  67  4  US  36 „ 

7850  RHODE  ISLAND  AVE  


8275  LOUISIANA  ST  .._... 

8275  GEORGIA  ST  

8W.  81STST  _„ 

8250  LOUISIANA  DR 

8210  LOUISIANA  ST  . 

6201  OPPORTUNITY  LN 

8290  GEORGIA  ST  

8290  GEORGIA  ST  „ 

8300  LOmSiANA  ...„ „ 

3948  S.  FRANKLIN  _ „ 

3221  W.  DUNES  HWY  .... 
3661  W.  DUNES  HWY  „.. 

5225  S.  FRANKUN 

RT.  30-35  AT  ^«4 

4411  US12E 

582  S.  FRANKUN  ST 

201  W.  KIEFFER  RD  „-... 
201  W.  KIEFFEFIS 


Cityr/SUta/Zip 


INDIANAPOLIS.  IN  4621»-  ...._ 
INDIANAPOUS,  IN  462S0-  ..... 
INDIANAPOLIS.  IN  46254-  ...._ 

INDIANAPOLIS.  IN  46219- 

INDIANAPOLIS.  IN  46260- 

INDIANAPOLIS,  IN  46203-  ..._. 
INDIANAPOUS,  IN  46217-  ....„ 

INDIANAPOLIS,  IN  46202-  

INDIANAPOUS.  IN  46226-  

INDIANAPOLIS.  IN  46206-  „.... 

INDIANAPOLIS.  IN  46204- 

INDIANAPOLIS.  IN  46231-  .„... 

JASPER.  IN  47547-  

JASPER.  IN  47546-  

JASPER.  IN  47546-  

JEFFERSONVILLE,  IN  47130- 
KENDALLVILLE,  IN  46755-  ..„. 

KENTLANO,  IN  47951- 

KNOX.  IN  46534-  _._ 

KNOX,  IN  46534-  

KOKOMO.  IN  46902- 

KOKOMO.  IN  46981- 

KOKOMO,  IN  46970-  

KOKOMO,  IN  46902- 

KOKOMO,  IN  46902-  

LAFAYETTE,  IN  47905- 

LAFAYETTE,  IN  47904- 

LAFAYETTE.  IN  47905- 

LAFAYETTE.  IN  47905- 

LAFAYETTE,  IN  47905- 

LAFAYETTE,  IN  47905- 

LAPORTE.  IN  46350-  

LAPORTE,  IN  46350-  

LAPORTE.  IN  46350-  

LAPORTE.  IN  46350-  

LEBANON,  IN  46052-  ..._ 

LEBANON,  IN  46052-  

UGONIER.  IN  46767-  

UNTON.  IN  47441-  

UNTON.  IN  47441-  

LOGANSPORT,  IN  46947-  

LOGANSPORT,  IN  45947-  

LOGANSPORT,  IN  46947-  ....„ 

MADISON,  IN  47250-  

MARION,  IN  46952-  

MARION,  IN  46952- 

MARION.  IN  46952-  

MARSHALL.  IN  47859- _. 

MARTINSVILLE.  IN  46151-  

MARTINSVILLE,  IN  46151-  

MARTINSVILLE,  IN  46151-  

MCCORDSVILLE.  IN  46055-  ... 
MERRILLVILLE.  IN  46410- 


Telephone 


MERRILLVILLE. 
MERRILLVILLE, 
MERRILLVILLE. 
MERRILLVILLE. 
MERRILLVILLE. 
MERRILLVILLE. 
MERRILLVILLE. 
MERRILLVILLE. 
MERRILLVILLE. 
MICHIGAN  CITY 
MICHIGAN  CITY 
MICHIGAN  CITY 
MICHIGAN  CITY 
MICHIGAN  CITY 
MICHIGAN  CITY 
MICHIGAN  CITY 
MICHIGAN  CITY 
MICHIGAN  CITY 


IN  46410-  „ 

IN  46410-  .. 

IN  46410-  .. 

IN  46410-  .. 

IN  46410-  .. 

IN  46410-  .. 

IN  46410-  .. 

IN  46410-  .. 

IN  46410-  .. 

IN  46360- 

.  IN  46360- 

.  IN  46360- 

,  IN  46360- 

.  IN  46360- 

.  IN  46360- 

IN  46360- 

IN  46360- 

IN  46360- 


317-353-8866 
317-849-8666 
317-290-6166 
317-3S8-«201 
317-872-4111 
317-788-0965 
317-788-4774 
317-825-0631 
317-646-7200 
317-269-0000 
317-262-6100 
317-839-9358 
812-482-3S29 
812-482-6000 
812-482-6566 
812-283-3625 
219-347-S263 
219-474-6191 
219-772-0833 
219-772-6244 
317-453-8822 
317-452-6715 
219-472-1925 
317-456-1000 
317-453-7100 
317-a7-4131 
317-742-7394 
317-447-5651 
317-448-9700 
317-447-6611 
317-447-4142 
219-362-6536 
219-362-2092 
219-362-3217 
219-32&-3808 
317-482-0600 
317-482-9611 
219-894-3323 
812-847-8613 
812-847-8631 
219-753-6351 
219-722-4885 
219-722-1273 
812-273-5151 
317-664-0571 
317-664-9021 
317-668-8801 
317-597-2211 
317-342-6272 
812-342-1842 
317-342-6671 
317-335-2347 
219-756-1600 

219-736-2355 
219-736-0500 
219-769-2413 
219-736-5100 
219-738-2870 
219-924-8556 
219-738-2430 
219-738-2430 
219-763-8383 
219-879-0335 
219-872-9131 
210-872-8656 
219-872-9148 
219-872-8357 
219-874-6253 
219-879-0311 
219-874-0500 
210-674-9500 
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F>roporty  nam* 


KNIGHTS  INN  MOTEL  BLDG.  30 
KNIGHTS  INN  MOTEL  BLOG.  40 
KNIGHTS  INN  MOTEL  BLDG.  50 

NORBERT  MOTEL  

SANDS  INN 

SUPER  EIGHT  MOTEL  

TRAVEL  INN  MOTEL 

100  CENTER  MOTEL 

MISHAWAKA  INN  

INDIANA  BEACH  BUNK  HOUSE 
INDIANA  BEACH  HOUSE  INN  ... 
INDIANA  BEACH  PENTHOUSE  . 

PINE  VIEW  MOTEL  

LEES  INN  

ABE  MARTIN  LODGE 

GREEN  VALLEY  LODGE  

HOTEL  NASHVILLE  RESORT  ... 

MICHAELS  MOTEL 

ORCHARD  HILL  MOTEL 

RED  BUD  INN 

SALT  CREEK  INN 

BEST     WESTERN     RAINTREE 
INN. 

OAKVIEW  MOTEL  

RITZ  MOTEL  

SKYVIEW  MOTEL 

DAYS  INN  PLAINFIELD 

HOLIDAY  INN  

MOTEL  6  

SUPER  8  MOTEL 

DAYS  INN  „ 

DONS  MOTEL 

HOLIDAY  INN  

LEE  INNS  

MOTEL  6  

SPRING  HOUSE  INN  HOTEL  "!!! 

DAYS  INN 

INTERSTATE  MOTEL  

PARKVIEW  MOTEL 

BUDGET  INN  

COMFORT  INN  

DAYS  INN  

HOWARD  JOHNSON  ." 

KNIGHTS  INN  

LEES  INN  

COMFORT  INN  „ 

ROSE  DALE  MOTEL  

LOCUST  HILL  MOTEL 

MOTEL  FORREST 

PARK  BRIDGE  MOTEL  

PARKVIEW  MOTEL  

LEES  MOTEL  

PLAZA  MOTEL 

SCHEREVILLE  INN  " 

MARIANN  TRAVEL  INN  

LEES  INN  

HOLIDAY  INN  &  RESTAUFJaNT 

LEE'S  INN  

RASHER  MOTEL  

SUPER  8  MOTEL  

DAY  INN 

DRAKE  MOTEL 

ECONO  LODGE 

HICKORY  INN 

HOLIDAY  INN  

HOLIDAY  INN 

HOWARD  JOHNSON  

KNIGHTS  INNS 

MOTEL  6 

RAMADA  INN 

RANDALL'S  INN  

RESIDENCE  INN  


PO  Box/Rt  No. 


POBOX78 


PO  BOX  280 
PO  BOX  32  .. 
PO  BOX  25  .. 


PO  BOX  218 


PO  BOX  #180 


Street  address 


PO  BOX  547  

PO  BOX  166  K  

PO  BOX  178 

PO  BOX  115 

PO  BOX  166 

PO  BOX  397 

201  W.  KIEFFERS 

201  W.  KIEFFER  RD 

201  W.  KIEFFER  RD 

45  N.  SR  421  

1630  MAPLE  ST  

5724  S.  FRANKLIN  ST  .... 
3944  S.  FRANKLIN  ST  .... 
100  CTR 
2754  LINCOLNWAY  e"!!!! 

306  INDIANA  BEACH  

306  INDIANA  BEACH  RD 
306  INDIANA  BEACH  RD 

905  W.  NORWAY  RD 

3302  EVERBflOOK  IN  


502  BUS  31  S 

6111  CAMBRIDGE  WAY  .. 

2550  N.  MICHIGAN  

2535  N.  MICHIGAN  

2160  N.  OAK  RD  

6161  MELTON  RD 

5500  MILTON  RD  

6200  MELTON  RD 

2300  WILLOWCREEK  

6101  MELTON  RD 

303  N.  MINERAL  SPRING 

RT.  #2  240  B  E 

RT.  3  

US  24  E.  RR  #1  

TUUT  NATIONAL  RD.  E 

912  MENDELSON  DR 

540  W.  EATON  PIKE 

2525  N.  CHESTER  B  

419  COMMERCE  DR  ..... 
6030  NATIONAL  ROAD  E  . 

HWY.  31225 

R1   

RT.  3  

US  41  N.  R3  

304  E.  OHIO  ST  


1234  LINCOLN  HWY 

1850  US  41  

1108  LINCOLN  HWY 

SR  56  4  f-65  

2075  E.  TIPTON  

SR  »9  

2880  E.  SR  44  '"" 

1835  E.  MICHIGAN  RD  

20  RAMPART  RD  

52757  US  31  N  

60971  US  31  S  

3233  LINCOLNWAY  W 

50520  US  31  N  

515  N.  DIXIEWAY 

213  W.  WASHINGTON  AVE 

52939  US  33 

236  DIXIE  HWY.  N  

52624  US  31  N  

52890  US  33  N  

130  DIXIE  WAY  S 

716  N.  NILES  AVE  


Clty/State/Zlp 


m'is"::::::::::::::z 

245  JEFFERSON  ST 

RR  #3 

RR  #3  SR/35/NO  

RR  #5  M 

2836  S.  STREET  RD.  3 

605  W.  TALMER 

RT.  3  

MICHIGAN  CITY.  IN  46360- 
MICHIGAN  CITY.  IN  46360- 
MICHIGAN  CITY,  IN  46360- 
MICHIGAN  CITY,  IN  46360- 
MICHIGAN  CITY,  IN  46360- 
MICHIGAN  CITY,  IN  46360- 
MICHIGAN  CITY.  IN  46360- 

MISHAWAKA,  IN  46544-  

MISHAWAKA.  IN  46544-  

MONTICELLO,  IN  47960- 

MONTICELLO.  IN  47960- 

MONTICELLO,  IN  47960- 

MONTICELLO.  IN  47960- 

MUNCIE,  IN  47304-  

NASHVILLE,  IN  4744S-  

NASHVILLE.  IN  47448-  

NASHVILLE.  IN  47448-  

NASHVILLE.  IN  47448-  

NASHVILLE.  IN  47448-  

NASHVILLE.  IN  47448-  

NASHVILLE.  IN  47448-  

NEW  CASTLE.  IN  47302- 


NORTH  JUDSEN.  IN  46366- 

PAOLI.  IN  47454- 

PERU.  IN  46970-  

PLAINFIELD.  IN  46231- , 

PLYMOUTH.  IN  46563-  , 

PLYMOUTH.  IN  4656^  

PLYMOUTH,  IN  46563-  , 

PORTAGE,  IN  46368- 

PORTAGE,  IN  46368- 

PORTAGE,  IN  46368- 

PORTAGE,  IN  46368- 

PORTAGE,  IN  46368- 

PORTER,  IN  46304-  

REMINGTON,  IN  47977-  .. . 

RENSSELAER,  IN  47978- 

REYNOLDS,  IN  47980-  

RICHMOND,  IN  47374-  

RICHMOND,  IN  47374-  

RICHMOND.  IN  47374-  ... . 

RICHMOND,  IN  47374-  ...  . 

RICHMOND,  IN  47374-  

RICHMOND,  IN  47374-  .. . 

ROCHESTER,  IN  46975- 

ROCHESTER,  IN  46975- , 

ROCKPORT,  IN  47635-  .. . 

ROCKVILLE.  IN  47872-  .... 

ROCKVILLE,  IN  47872-  ... 

ROCKVILLE,  IN  47872-  

SCHERERVILLE,  IN  46375-  ... 
SCHERERVILLE,  IN  46375-  .. 
SCHERERVILLE,  IN  46375-  ... 
SCOTTSBURG.  IN  47170-  ... 

SEYMOUR,  IN  47274-  

SHELBYVILLE,  IN  46176-  

SHELBYVILLE,  IN  46176-    ... 

SHELBYVILLE.  IN  46176-  

SHELBYVILLE,  IN  46176-  . 
SOUTH  BEND,  IN  46637-  ... 
SOUTH  BEND.  IN  46637-  ... 

SOUTH  BEND.  IN  46601-  

SOUTH  BEND.  IN  46637-  

SOUTH  BEND.  IN  46637-  

SOUTH  BEND.  IN  46601-  

SOUTH  BEND.  IN  46637-  

SOUTH  BEND.  IN  46637-  

SOUTH  BEND.  IN  46637-  

SOUTH  BEND.  IN  46637-  

SOUTH  BEND.  IN  46637-  . 

SOUTH  BEND.  IN  46601-  


Teleptiorie 


219-874-9500 

219-674-9500 

219-674-9500 

219-672-0993 

219-872-0717 

219-879-0411 

219-872-9441 

219-256-1501 

219-256-2300 

219-583-4141 

219-583-4141 

219-583-4141 

219-583-7733 

317-282-7557 

812-988-4418 

812-988-0231 

812-988-0740 

812-988-2361 

812-988-4455 

812-988-1661 

812-988-1149 

317-521-0100 

219-896-3301 
812-723-2530 
317-473-3455 
317-839-5000 
219-936-4013 
219-935-5911 
219-936-8856 
219-762-2136 
219-762-3317 
219-762-5546 
219-763-7177 
219-763-3121 
219-929-4600 
812-261-3273 
219-666-4164 
219-984-5380 

317^^935^766 

317-966-7591 

317-962-7576 

317-966-6682 

317-966-6559 

219-22:^7300 

219-223-3185 

812-649-9918 

317-569-5250 

317-569-3525 

317-569-5048 

219-865-8413 

219-865-1040 

219-865-2451 

812-752-3396 

812-523-1850 

317-392-3221 

317-392-2299 

317-392-2585 

317-392-6239 

219-277-0510 

219-291-3100 

219-232-9019 

219-272-7555 

219-272-6600 

219-232-3941 

219-272-1500 

219-277-2960 

219-272-7072 

219-272-6220 

219-272-7900 

219-289-5555 
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Property  name 


SAINT  MARY'S  INN  

SIGNATURE  INN  

THE  WORKS  MOTEL  

BUDGETEER  INN 

MARRIOT 

PATRIOT  INN 

DAYS  INN  

WAWASEE  MOTEL  

COMFORT  INN  OF  COLUMBUS 

DOLLAR  INNS  

HOLIDAY  INN  TERRE  HAUTE  ... 

KNIGHTS  INN  

MAPLE  LEAF  MOTEL 

MIDTOWN  MOTEL  

MOTEL  6  

SIGNATURE  INN  

SUPER  e  LODGE  

TERRE  HAUTE  TRAVELOOGE  . 

EAST  STREET  INN  

CARLTON  LODGE : 

COMFORT  INN  

BLACK  OAK  MOTEL  

CITY  MOTEL 

TWI  LITE  MOTEL 

FAMILY  INNS 

TRAVEL  LODGE 

UNIVERSITY  INN 

WISHING  WELL  MOTEL  

SIXTY  SEVEN  INN  MOTEL  

KaoM* 

ABILENE  SUPER  8  MOTEL  INC 

BEST  WESTERN  INN 

REGENCY  COURT  INN  

BAXTER  INN  4  LESS  

BEST  WESTERN  BEL  VILLA 
MOTEL. 

PLAZA  MOTEL 

APPLETREE  INN 

TOWNSMAN  INN 

COLBY  SUPER  8  MOTEL 

ECONO  LODGE 

SUPER  8  MOTEL  

EL  RANCHO  INN  

CHAPEL  LANE  MOTEL  ....7. 

GOLDEN  BELL  INN  H^TEL  

SUPER  8 „.... 

BEST  WESTERN  RED  COACH 
ELDORADO. 

SUPER  8  MOTEL  

DAYS  INN 

ECONO  LODGE 

HOLIDAY  INN  

QUALITY  INN 

SUPER  8  MOTEL  

BEST  WESTERN  BUFFALO  INN 

INN  4  LESS 

BEST  WESTERN  J  HAWK  

COMFORT  INN  

HAMPTON  INN  OF  HAYS  

HOLIDAY  INN  OF  HAYS  

INN  4  LESS  

SUPER  8  MOTEL  

HIAWATHA  HEART  RES- 
TAURANT AND  INN. 

POMEROY  INN  BED  AND 
BREAKFAST. 

COMFORT  INN  

HOLIDAY  INN  

QUALITY  INN 

SCOTSMAN  8  INN 

APPLETREE  INN 


POBox/RtNo. 


PO  BOX  506 


PO  BOX  414 


Street  address 


53993  US  31  33  N 

215  S.  DIXIE  HWY  

475  N.  NILE  AVE 

52825  US  33  N  

123  N.  ST.  JOSEPH  

10  S.  CRANE  ST  

US  41  S.  &ANDSR154W 
707  S.  HUNTINGTON  


PO  BOX  93 

POBOX3&-B, 


101  MARGARET  AVE  

3300  DIXIE  BEE  HWY 

401  MARGARET  AVE  

2150  N.  3RD  ST  

400  S.  3RD  ST  

1  HONEY  CREEK  W 

3033  DIXIE  BEE  RD 

3089  S.  1ST  ST  

530  S.  3RD  ST  

127  S.  EAST  ST  

2301  E.  MORTHLAND 

3605  E.  CENTER 

RT.  3  

1115  E.  NATIONAL  HWY 

412  E.  SOUTH  ST  

1920  N.  WESTERN  AVE  . 

NORTH  RIVER  RD 

3001  N.  WESTERN  AVE  . 

R  #1   

RT.  1  


2207  N.  BUCKEYE  ... 
2210  N.  BUCKEYE  ... 

3232  N.  SUMMIT  

2451  MILITARY  AVE 
215  US  36  HWY  


901  28TH  

820  E.  ELEVENTH  

600  NE  ST  

1040  ZELFER  AVE 

1985  S.  RANGE  RD  

1320  LINCOLN  

32550  LEXINGTON  AVE 

215  W.  LONG  ST  

2110E.  WYATTEARP... 
1708  W.  WYATT  EARP  .. 
2529  W.  CENTRAL 


2530  W.  CENTRAL  .... 

3032  W.  HWY.  50  

2630  W.  18THAVE  ... 

2700  W.  18TH  ST  ; 

3021  W.  HWY.  50 

2808  N.  TAYLOR 

830  W.  HWY.  24 

4701  10TH  

515  W.KANSAS  AVE 

2810  VINE , 

3801  VINE  ST 

3603  VINE  ST 

3503  VINE  ST 

3730  VINE  ST 

HWY.  36  &  73 


224  W.  MAIN 


1621  SUPER  PLAZA 
1400  N.  LORRAINE  .. 

15  W.  4TH  ST 

322  E.  4TH  ST 

201  N.  EIGHTH 


Oty/State/Zip 


SOUTH  BEND.  IN  46637-  

SOUTH  BEND,  IN  46637-  

SOUTH  BEND,  IN  46601-  

SOUTHBEND,  IN  46637- 

SOUTHBEND,  IN  46601- _., 

SPENCER,  IN  47460- 

SULUVAN,  IN  47882- 

SYRACUSE.  IN  46567-  

TAYLORSVILLE.  IN  47280- , 

TERRE  HAUTE,  IN  47802- 

TERRE  HAUTE.  IN  47802- 

TERRE  HAUTE.  IN  47802- 

TERRE  HAUTE,  IN  47804- 

TERRE  HAUTE.  IN  47802- 

TERRE  HAUTE,  IN  47802- 

TERRE  HAUTE,  IN  47802- 

TERRE  HAUTE,  IN  47802- 

TERRE  HAUTE,  IN  47807- 

TIPTON,  IN  46072-  

VALPARAISO,  IN  46383-  

WARSAW,  IN  46580- 

WASHINGTON,  IN  47501-  

WASHINGTON,  IN  47501-  

WASHINGTON,  IN  47501-  

WEST  LAFAYETTE,  IN  47900- 
WEST  LAFAYETTE.  IN  47900- 
WEST  LAFAYETTE.  IN  4790^ 

WHITELAND,  IN  46184-  

WORTHINGTON.  IN  47471- 


ABILENE,  KS  67410- 

ABILENE,  KS  67410- 

ARKANSAS  CITY.  KS  67005-  ... 
BAXTER  SPRINGS.  KS  66713- 
BELLEVILLE,  KS  66935-  


BELLEVILLE,  KS  66935-  . 
COFFEYVILLE,  KS  67337- 
COFFEYVILLE,  KS  67337- 

COLBY,  KS  67701- 

COLBY,  KS  67701- 

CONCORDIA.  KS  66901-  , 

DESOTO,  KS  66018- , 

DIGHTON,  KS  67839-  

DODGE  CITY.  KS  67801- 
DODGE  CITY.  KS  67801- 
ELDORADO,  KS  67042-  ... 


ELDORADO,  KS  67042- 

EMPORIA  KS  66801-  

EMPORIA  KS  66801-  

EMPORIA.  KS  66801-  , 

EMPORIA,  KS  66801-  

GARDEN  CITY.  KS  67846-  , 

GOODLAND,  KS  67735-  

GREAT  BEND,  KS  67530-  ., 
GREENSBURG.  KS  67054- 

HAYS,  KS  67601-  

HAYS,  KS  67601-  

HAYS.  KS  67601-  

HAYS,  KS  67601-  

HAYS,  KS  67601-  

HIAWATHA.  KS  66434-  


HILL  CITY,  KS  67642- 


HUTCHINSON.  KS  67501-  .. 
HUTCHINSON,  KS  67501-  .. 
HUTCHINSON.  KS  67501-  .. 
HUTCHINSON,  KS  67501-  .. 
INDEPENDENCE,  KS  67301- 


Telephone 


219-232-4000 
219-277-3211 
219-234-1954 
219-272-9000 
219-234-2000 
812-82»-0400 
812-26&-6391 
219-457-4407 
812-526-9747 
812-232-8006 
812-232-6081 
812-234-9931 
812-234-1006 
812-232-0383 
812-236-1588 
812-238-1461 
812-232-4890 
812-232-7075 
317-675-7505 
219-465-1700 
219-267-7337 
812-486-3271 
812-254-4696 
812-254-5816 
317-463-9511 
317-743-9661 
317-463-5511 
317-535-7548 
812-875-3195 

913-263-4545 
913-263-2050 
316-442-7700 
316-856-2106 
913-527-2231 

913-527-2228 
316-251-0002 
316-251-2010 
913^462-6246 
913-462-8201 
913-243-4200 
913-585-1926 
316-397-6359 
31^-225-2654 
316-225-3924 
316-321-4500 

316-321~,388 
316-342-1787 
316-343-1240 
316-343-2200 
316-342-3770 
316-275-9625 
913-899-3621 
316-792-8235 
316-723-2121 
913-628-8008 
913-625-8103 
913-625-7371 
913-625-4839 
913-625-8048 
913-742-7401 

913-674-2098 

316-663-7822 
316-669-9311 
316-663-1211 
316-669-8281 
316-331-5500 
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Property  name 


LIBERTY  INN  ..._ 

BEST  WESTERN  INN 

COPA  MOTEL 

CX)NDOTELS  INC 

LANSING  INN  4  LESS 

BiSMARK  INN  LP  „. 

DAYS  INN  

HOUDAY  INN  HOLIDOME  _ 

COMMANDER'S  INN  

RAMAOA  INN  LEAVENWORTH  . 

DAYS  INN  LEKEXA  _...  . 

GUESTHOUSE       APARTMENT 

HOTEL 

SUPER  8  MOTEL  

UBERAL  SUPER  8  ...._ 

LYONS  INN  4  LESS  

CONTINENTAL  INN  

HOUDAY  INN  HOLIDOME 

SUPER  8  MOTEL  

BEST  WESTERN  SURF  MOTEL 
MCPHERSON  RED  COACH  INN 

INC. 

COMFORT  INN  

FAIRFIELD   INN   BY   MAHRIOT 

KANSAS  an  MERRIAM. 
BEST  WESTERN  RED  COACH 

NEWTON. 

DAYS  INN  PRAIRIE  INN 

BUDGET     HOST     HiaCREST 

MOTEL. 

HOLIDAY  INN  

BEST    WESTERN     HALLMARK 

INN  EXECUTIVE  CENTER. 

COURTYARD  MARRJOT 

DOUBLETREE  HOTEL „ 

EMBASSY  SUITES  HOTEL 

FAIRFIELD    INN    BY    MARRIOT 

KANSAS  CITY  OVERLAND. 
HAMPTON  INN  _ „... 

HOUDAY  INN  EXPRESS  

HOUDAY       INN       OVERLAND 

PARK. 
OVERLAND  PARK  MARRIOT  .„. 

RED  ROOF  INN  #061  

RESIDENCE  (NN  HOTEL 

MARK  V  MOTEL 

SUPER  8  MOTEL 

PRATT  SUPER  8 

SEVILLE  INN 

DAYS  INN 

HOLIDAY  INNOF  SALINA  "Z!I! 

RED  COACH  OF  SAUNA 

SAUNA  INN  .„ 

OWL  MOTEL 

BEST  WESTERN  CANDELIGHt" 
BEST      WESTERN      MEADOW 

ACRES. 
FAIRFIELD   INN    BY    MARRIOT 

TOPEKA. 

LIBERTY  INN  _ 

RAMAOA  INN  SOUTH  .._....."!.'.""! 
THE  HERITAGE  HOUSE  . 

TOPEKA  SUPER  8  MOTEL 

S!MMER  MOTEL 

STEAKHOUSE  MOTEL  

BEST  WESTERN  RED  COACH 

WK>«TA. 

ECONO  LODGE 

EXECUTIVE  INN  

FAIRFIELD   INN   BY   MARRK)f 

WICHITA. 


POBox/RtNo. 


PO  BOX  347 
PO  BOX  452 


Sfreel  address 


1-70  &  WASHINGTON  ST.  EXfT 

501  SW  BLVD 

1113  E.  HWY.  54 

499  EISENHOWER  RO 

504  N.  MAIN  

1100  N.  THIRD 

2309  K)WA  ST 

200  MCDONALD  OR 

1118  N.  6TH  ST 

3RD  A  DELAWARE 

9630  ROSEHMJ.  RO 

9775  LENEXA  Dfl  


9601  WEST6ATE 

747  E.  PANCAKE  

817  W.  MAIN 

100  BLUEMONT  

530  RICHARDS  DR 

200  TUTTLE  CREEK  BLVD 

E.  HWY.  36 

2111  E.KANSAS.. 


6401  E.  FRONTAGE  RO 
6601  FRONTAGE  RO 


1301  E.  FIRST 


105  MANCHESTER 
W.  HWY.  36  


M3S     a 


101  W.  151  ST 

7000     W.      108TH 

METCALF. 
11301  METCALF  AVE  . 
10100  COLLEGE  BLVO 
10601  METCALF  RO  ._ 
4401  W.  107TH  ST 


10591    METCALF    FRONTAGE 

RD. 

7200  W.  107TH  ST  „ 

7240       SHAWNEE       MISS»N 

PKWY. 

10800  METCALF  AVE 

6800  W.  108TH  ST , 

6300  W.  110TH  ST 

320  W.  STATE 

3108  N.  BROADWAY  

1906  E.  1ST .. 

W.  HWY.  54  

407  W.  DIAMOND  DR  

1616  W.  CRAWFORD 

2110  W  CRAWFORD  „.. 

222  E.  DIAMOND  DR  _  . 

521  N.  FIRST  ....„ „.. 

2831  SW  FAIRLAWN  . 

2950  S.  TOPEKA  BLVD  


1530  SW  WESTPORT  DR 


M70  &  S.  TOPEKA  AVE 

M70  &  S.  TOPEKA  AVE 

3535  SW  6TH  „..., 

5968  SW  10TH  

1215  W.  HWY.  24 

1311  E.  16TH  ST.  HWY.  160 
915E.  53RDST.  N „.. 

6245  W.  KELLOGG 

8401  KELLOGG  DR 

333  S.  WEBB  RD  


Oty/Stata^ 


JUNCnON  CITY,  KS  66441- 
KANSAS  CITY.  KS  6610a-  .... 

KINGMAN.  KS  6706ft-  „. 

LANSING.  KS  66043-  

LANSING.  KS  66043- 

LAWRENCE,  KS  66044- 

LAWRENCE.  KS  66044- 

LAWRENCE.  KS  66044- 

LEAVENWORTH,  KS  66048- 
LEAVENWORTH,  KS  66048- 

LENEXA.  KS  66215- 

LENEXA.  KS  66215- 


Tete()hone 


LENEXA.  KS  66215- 

UBERAL  KS  67901- 

LYONS,  KS  67554- 

MANHATTAN.  KS  66502-  . 
MANHATTAN,  KS  66502-  . 
MANHATTAN,  KS  665C2-  . 
MARYSVILLE.  KS  66508- 
MCPHERSON,  KS  67460- 

MERRIAM.  KS  66202- 

MERRIAM.  KS  66202-  


NEWTON,  KS  671 14- 


NORTH  NEWTON.  KS  67117- 
NORTON,  KS  67654-  


OLATHE.  KS  - 

OVERLAND  PARK.  KS  66211- 

OVERLAND  PARK.  KS  66212- 
OVERLAND  PARK.  KS  66201- 
OVERLAND  PARK,  KS  66212- 
OVERLAND  PARK.  KS  66207- 

OVERLAND  PARK.  KS  66212- 

OVERLANO  PARK.  KS  66212- 
OVERLAND  PARK,  KS  66202- 

OVERLAND  PARK.  KS  66210- 
OVERLA^JD  PARK.  KS  66211- 
OVERLAND  PARK.  KS  66211- 

PHILLIPSBURQ.  KS  67661- 

PITTSBURG.  KS  66762-  

PRATT.  KS  67124-  

PRATT.  KS  67124-  

SAUNA.  KS  67401-  

SAUNA,  KS  67401- 

SALINA.  KS  67401- 

SAUNA,  KS  67401-  _ 

STOCKTON,  KS  67669-  

TOPEKA,  KS  66614-  .._ 

TOPEKA.  KS  66611-  

TOPEKA.  KS  66604-  


TOPEKA,  KS  6660»-  . 

TOPEKA.  KS  66609-  

TOPEKA.  KS  66606-  ....... 

TOPEKA,  KS  66604-  

WAMEGO.  KS  66547-  

WELLINGTON,  KS  67152- 
WICHITA,  KS  67219- 


WtCHiTA,  KS  6720»-  _... 
WK>*TA.  KS  67207-  ..„ 
WICHJTA,  KS  87207-  ._. 


913-238-1141 
913-677-3060 
316-532-3118 
913-727-6590 
913-727-2777 
913-749-4040 
913-843-0100 
913-841-7077 
813-651-S800 
913-651-5500 
913-492-7200 
913-541-4000 

913-888-8899 
316-624-8680 
316-257-6185 
913-776-4771 
913-539-5311 
913-637-8468 
913-662-2354 
316-241-2460 

913-262-2622 
913-262-4448 

31ft-283-1806 

316-283-3330 
913-877-3343 

913-829-4000 
913-383-2550 

913-339-9900 
913-451-8100 
913-64»-7060 
913-381-6700 

913-341-1551 

913-648-7858 
913-262-3010 

913-451-8000 
913-341-0100 
913-491-3333 
913-543-6223 
316-232-1881 
316-672-5945 
316-672-9433 
913-823-9791 
913-823-1739 
913-825-2111 
913-825-1571 
913-425-6772 
913-272-9550 
913-267-1681 

913-273-6800 

913-266-4700 
913-267-1800 
913-233-3800 
913-273-5100 
913-456-2304 
316-326-2266 
316-832-8387 

316-94S-52ei 
316-684-5261 
316-686-3777 
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Property  name 


GRAND  PALACE  INN 

KNIGHTS  INN  

MARK  8  INN 

MARK  8  LODGE  

RAMADA  HOTEL 

BROADVIEW  PLACE. 

RAMADA  INN  AIRPORT 

RESIDENCE  INN  EAST 

SCOTSMAN  INN  EAST  

SCOTSMAN  INN  WEST  

STRATFORD  HOUSE  INNS 

SUPER  8  MOTEL  

WICHITA  EAST 

WICHITA  INN  EAST  

WICHITA  INN  WEST  

WICHITA  MARRIOT 

CAMELOT  MOTOR  INN  


AT 


Kentucky 

WEBBS  MOTEL  

ASHLAND  PLAZA  HOTEL 

DAYS  INN  

FOUR  SEASONS  MOTEL  

KNIGHTS  INN  

MOTEL  OUEEN  

LAMPLIGHTER  INN 

BEST  WESTERN  GENERAL 
NELSON. 

HOLIDAY  INN  MOTEL 

KUNTRY  KLASSIC  MOTEL 

OLD  BARDSTOWN  INN  

TRAVEL  WISE  MOTOR  INN  

DANIEL'S  MOTEL 

BOONE  TAVERN  MOTEL  

COLLEGE  INN  MOTEL 

DAYS  INN  

ECONO  LODGE 

HOLIDAY  MOTEL 

RED  CARPET  INN 

BEST  WESTERN  MOTOR  INN  .. 

BOWLING  GREEN  MOTEL  

BOWLING  GREEN  TRAVEL 
LODGE. 

BUDGETEL 

CARDINAL  MOTEL 

COLLETOALE  MOTEL 

CONTINENTAL  INN  BLDGS  1  & 
2. 

CROSSLAND  MOTEL 

DAYSTOP  

ECONO  TRAVEL  LODGE  

FAIRFIELD  INN  MARRIOTT 

HAMPTON  INN  

HOLIDAY  INN  

HOWARD  JOHNSONS  BLDG  2  . 

MOTEL  6 

NEW  FRIENDSHIP  INN  

QUALITY  MOTEL 

RAMADA  INN 

SCOTTISH  INN  

SUPER  8  MOTEL  

TOPPER  MOTEL  „ 

WESTERN  HILLS  MOTEL  ....; 

ABES  CONTRY  VILLAGE  

BUCKHORN  LAKE  STATE  RE- 
SORT PARK. 

RIVERFRONT  LODGE  

ALDRAY  MOTEL 

COUNTRY  INN  

FOX  FIRE  MOTOR  INN  

BEST  WESTERN  MOTEL  


PO  Box/Rt  No. 


PO  BOX  387 


P0B0X61 


PO  BOX  1000 

PO  BOX  417  .. 
PO  BOX  955  .. 


Street  address 


607  E.  47TH  ST.  S  .... 
6125  W.  KELLOGG  ... 
1130  N.BROADWAY 
8136  E.  KELLOGG  .... 
400  W.  DOUGLAS 


5805  W.  KELLOGG  

411  S.WEBB 

465  S.  WEBB  RD  

5922  W.  KELLOGG  

5505  W.  KELLOGG  

527  S.  WEBB  RD  

549  S.  ROCK  RD 

8220  E.  KELLOGG  

6150  W.  KELLOGG  DR 

9100  CORPORATE  HILLS  DR 
1710  MAIN  ST  


7536  ALEXANDRIA  PIKE  .... 

ONE  ASHLAND  PLAZA 

12700  HWY.  180  

2317  WINCHESTER  AVE  ... 

7216  US  60 

3020  WINCHESTER  AVE  ... 

103  W.  2ND  ST 

411  W.STEPHEN  FOSTER 


HWY.  31  E.  &  BG  PKWY  

1714  NEW  HAVEN  RD 

512  E.  STEPHEN  FOSTER  AVE 

HWY.  11  N 

US  231  RT.  3 

MAIN  ST  .„ 

HWY.  21  W  

1202  WALNUT  MEADOW  DR  .... 

1-75  &  US  21  ; 

^75  &  US  25  

1-75  EXIT  

US     231      &     CUMBERLAND 
TRACE  RD. 

US  31W  N 

409  31  W.  BYPASS 


City/State/Zip 


125  THREE  SPRINGS  RD 

1310  31  W.  BYPASS 

802  31  W.  BYPASS 

1-65  N  


421  31W  BYPASS  

RT.  9  SCOTTSVILLE  RD  

RT.  14  

1940  MEL  BROWNING  RD 

US  23  &  THREE  SPRINGS  RD  , 

US  231  &  1-65  

523  31W  BYPASS  

3139  SCOTTSVILLE  RD  

3160  SCOTTSVILLE  RD  

3820  SCOTTSVILLE  RD  

3929  SCOTTSVILLE  RD  

3410  SCOTTSVILLE  RD  

250  CUMBERLAND  TRACE  RD 

427  31  W.  BYPASS  

HWY.  68  &  231  

HWY.  448 

HC  36  


HWY.  68  E  

5909  HOPKINSVILLE  RD 

US  62  &  1-24  

1400  E.  BROADWAY  


WICHITA.  KS  6721fr- 
WICHITA,  KS  6720»- 
WICHITA.  KS67214- 
WICHITA,  KS  67207- 
WICHITA.  KS  67202- 


WICHITA. 
WICHITA. 
WICHITA. 
WICHITA. 
WICHITA, 
WICHITA. 
WICHITA. 
WICHITA. 
WICHIT^ 
WICHITA. 
WINFIELD, 


KS  67209-  .. 
KS  67207-  .. 
KS  67207-  ,. 
KS  6720»-  .. 
KS  6720»-  .. 
KS  67207-  ,. 
KS  67207-  .. 
KS  67207-  .. 
KS  6720»-  .. 
KS  67207-  .. 
KS  67156- 


ALEXANDRIA.  KY  41001-  , 

ASHLAND.  KY  41101-  , 

ASHLAND.  KY  41101-  , 

ASHLAND.  KY  41 101- , 

ASHLAND.  KY  41 101-  , 

ASHLAND.  KY  41101- 

AUGUSTA.  KY  41002- , 

BARDSTOWN.  KY  40004- . 


BARDSTOWN.  KY  40004- 

BARDSTOWN.  KY  40004- 

BARDSTOWN.  KY  40004- 

BEATTYVILLE.  KY  41311-  

BEAVER  DAM.  KY  42320-  

BEREA.  KY  4040*- 

BEREA.  KY  40403- „. 

BEREA,  KY  40403- 

BEREA.  KY  4040*- 

BEREA.  KY  40403- 

BEREA.  KY  40403- 

BOWLING  GREEN.  KY  42101- 

BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN.  KY  42101- 

BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN.  KY  42101- 

BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN,  KY  42101- 
BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN.  KY  42101- 
BOWLING  GREEN,  KY  42101- 
BOWLING  GREEN,  KY  42101- 
BOWLING  GREEN,  KY  42101- 
BOWLING  GREEN,  KY  42101- 
BOWLING  GREEN.  KY  42101-  , 
BOWLING  GREEN.  KY  42101-  , 
BOWLING  GREEN,  KY  42101- 
BOWLING  GREEN,  KY  42101-  , 
BOWLING  GREEN,  KY  42101-  . 
BRANDENBURG,  KY  40108-  .... 
BUCKHORN.  KY  41721-  


BURKESVILLE.  KY  42717-  

CADIZ.  KY  42211-  

CADIZ.  KY  42211-  

CALVERT  CITY.  KY  42029-  

CAMPBELLSVILLE.  KY  42718- 


Telephone 


316-529-4100 
316-942-1341 
316-265-4679 
316-685-9415 
316-262-5000 

316-942-7911 
316-686-7331 
316-684-6363 
316-943-3800 
316-942-0900 
316-686-3888 
316-686-7131 
316-685-8291 
316-943-2373 
316-651-0333 
316-221-9050 


606-635-9344 
606-329-0055 
606-928-3600 
606-324-0330 
606-928-9501 
606-325-4761 
606-756-2603 
502-348-3977 

502-348-9253 
502-348-1112 
502-348-1700 
606-464-2225 
502-274-7121 
606-986-9358 
606-986-2384 
606-986-7373 
606-966-9323 
606-986-9311 
606-986-8426 
502-782-3800 

502-842-2424 
502-843-3264 

502-843-3200 
502-642-0328 
502-842-0321 
502-781-5200 

502-842-0351 
502-781-6470 
502-781-6181 
502-782-6933 
502-842-4100 
502-781-1500 
502-842-9453 
502-781-2639 
502-781-3460 
502-64*-1163 
502-781-3000 
502-781-6550 
502-781-9594 
502-842-4273 
502-842-5633 
502-422-2282 
800-325-0058 

502-864-3300 
502-522-9953 
502-522-7007 
502-395-7162 
502-465-7001 
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Picpefly  name 


LAKEVIEW  MOTEL 

TOWNE  MOTEL 

DAYS  MN 

GENERAL  B{}n!ER'sTAfE"RE- 

SORTPK. 
HOLIDAY  INN  CARROLLTON  .... 
HOUDAY  INN  CARROLLTON  .... 

STAR  MOTEL  I  

CARONOOA  MOTEL  _ 

ECONOMY  INN „ 

BEST  WESTERN  COLUMBIA  .... 

LAKEWAY  MOTEL 

CORBtN  MOTEL  

CUMBERLAND  FALLS  CABINS 

SRP. 
CUMBERLAND    FALLS    LODGE 

SRP. 
HOLIDAY  INN  CORBIN  

KNIGHTS  INN  MOTEL „... 

RED  CARPET  INN 


POBox/RtNo. 


PO  BOX  325 


POBOXlOe 


SUPER  8  MOTEL  ...._ „_ 

RIVERCENTER  HOTEL 

CUMBERLAND  MOTEL ; 

KOAL  TOWN  MOTEL 

EVERGREEN  MOTEL  

CONSTITUTIONAL  CT  MOTEL  „ 

SUPER  8  MOTEL  .._ 

BIG  SAVINGS  MOTEL 

DRY  RIDGE  MOTOR  INN 

SUPER  8  MOTEL  

LAKE  MALONE  INN 

EDDY  CREEK  RESORT 

HOLIDAY  HILLS  RESORT  

TWIN  TIKJ  MOTEL  

BUDGET  HOUDAY  MOTEL  ..._.. 

COMFORT  INN  

HOLIDAY  INN  NORTH  MOTEL  .. 

MOTEL  SIX  INC 

RED  CARPET  INN  ..„ „ 

ROADWAY  INN  «  MOTEL  

SUPER  8  MOTEL  

AiHPORT  INN  ..„ ... 

HOLIDAY  INN  CINCINNATI  AIR^ 

PORT. 
ROUGH  RIVER  STATE  PARK  . 

ST  CLA;R  MOTEL 

r^iNCINNATI  AIRPORT  TRAVEL 

LODGE. 
DEVON  MOTOR  LODGE  .. 

K.^MPTON  INN  

HILTON  INN  _ ,.._.. 

KXIDAY  \fiN  MOTEL 

knk5kts  inn  5  bldgs 

marriott  fa.bheld  inn 

motel  six  

Signature  inn 

southway  motel 

super  eight  motel  ...._ 

TURFSiOE  MOTFL  „. 

WILDWOGC  MOTOR  INN  BLDG 
li. 

BE?T  WESTERN  PARKSIDE 

HOLIDAY  INN  CAPITAL  

PAMADA  STATE  CAPITAL  

SUPER  8  MOTEL  

EXECUTIVE  INN 

KY  MOTEL  BLDG  7  _ „ 

SUPER  8  MOTEL  

CROSS  COUNTRY  INN 


PO  BOX  158  ..._.. 


POBOX2S6 


~™ — 

PO  BOX  86  

..     .— 

TO  TOiTsJi'ZZ"; 

pbiox"^™!.".".'. 

TO  BOX  800 

Steal  address 


1501  N.  US  HWY.  68 
506  S.  COLUMBIA  _. 

^7^  &  HWY.  227  . 

HWY.  227 

171  a  HWY.  227 


US  31  W.  SOUTH 

RT.  4  

US  62  AT  431  „ 

1102  JAMESTOWN  RO 

706  RUSSELL  RD  

HWY.  25  W 

HWY.  90 


HWY.  90 

1910     CUMBERLAND 

HWY. 

RT.  11  

1891      CUMBERLAND 

HWY. 
256  AL  CUMB.  PKWV  „ 

10  E.  SECOND 

2203  E.  MAIN  ST 

US  119 . 

US  27  _ 


FALLS 


FALLS 


135  E  MAIN  ST 

3363  HWY.  150 

175  EXIT  159 

SR  22  EXIT  69  BROADWAY 

88  BLACKBURN  LN  

HWY.  973 

HWY.  93 

RT.  1  .„„ 

HWY.  62  4  641  

715  E.  DIXIE  

1043  EXECUTIVE  OR  

XT  1-65  »  US  62 

HWY.  62  E  KY  TNPK  

711  E.  DIXIE  

658  E.  DOOE 

US  62  

648  DONALDSON  ...„ 

1717     AIRPORT     EXCHANGE 
BLVD. 


RT.  1  HWY.  79 
7915  US  42 


8318  DIXIE  HWY  

1-75  4  EX  182  __ 

7373  TURFWAY  RD 

8050  US  42 

8049  DREAM  ST  _ 

50  CAVALIER  BLVO 

7937  DREAM  ST  

30  CAVALIER  BLVD 

8151  DIXIE  HWY  

7928  DREAM  ST 

6501  DIXIE  HWY 

7809  US  42  „ 


VERSAILLES  RD.  4  1-64  ... 
405  WILKINSON  BLVO  _„ 

855  LOUISVILLE  RD  

1225  127  S 

RT.  4  31  W.  S „.J 

US  31W  N 

2805  SCOTTSVILLE  RO  ._ 
2350  ROYAL  INN  


Clty/Stat»71p 


CAMPBELLSVILLE,  KY  42718- 
CAMPBELLSVILLE,  KY  42718- 

CARROLLTON.  KY  41008-  

CARROLLTON,  KY  4100fr- 

CARROLLTON.  KY  41008- 

CARROLLTON,  KY  41008-  

CAVE  CITY,  KY  42127- 

CENTRAL  CITY.  KY  42330- 

CENTRAL  CITY.  KY  42330-  _. 

COLUMBIA.  KY  4272»-  

COLUMBIA,  KY  42728-  „... 

CORBIN,  KY  40701- 

CORBIN.  KY  40701-  .._ „.. 

CORBIN,  KY  40701-  


Telephona 


CORBIN.  KY  40701- 

CORBIN.  KY  40701- 
CORBIN.  KY  40701- 


CORBIN,  KY  40701- 

COVINGTON.  KY  41011- 

CUMBERLAND,  KY  40623-  _ 
CUMBERLAND,  KY  4082^- 
CYNTHIANA,  KY  41031-  ... . 

DANVILLE.  KY  40422- 

DANVILLE.  KY  40422- 

DRY  RIDGE.  KY  41035- 

DRY  RIDGE,  KY  4103S- 

DRY  RIDGE.  KY  41035- 

DUf4K«DRE.  KY  42339-  

EDOYVILLE.  KY  4203S-  

EDDYVILLE.  KY  42038- 

EDDYVILLE.  KV  42038- 

EUZABETHTOWN.  KY  42701- 
ELIZABETriTOWN,  KY  42701- 
ELIZABETHTOWN,  KY  42701- 
ELIZABETHTOWN.  KY  42701- 
EUZABETHTOWN,  KY  42701- 
EU2ABETHT0WN.  KY  42701- 
ELIZABETHTOWN,  KY  42701- 

ERLANGER.  KY  41018-  

ERLANGER.  KY  41018-  


FALLS  OF  ROUGH,  KY  40119- 
FALLS  OF  ROUGH,  KY  40119- 
FLORENCE.  KY  41042-  


FLORENCE, 
FLORENCE, 
FLORENCE. 
FLORENCE. 
FLORENCE, 
FLORENCE, 
FLORENCE. 
FLORENCE. 
FLOREtJCE. 
FLORENCE. 
FLORENCE. 
FLORENCE. 


KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 
KY  41042- 


FRANKFORT.  KY  40601- 
FRANKFORT,  KY  40601- 
FRANKFORT,  KY  40601- 
FRANKFORT,  KY  40601- 
FRANKLIN.  KY  42134-  .... 
FRANKLIN.  KY  42134-  .. 
FRANKUN,  KY  42134-  .... 
FT.  MITCHELL.  KV  41017- 


502-465-8139 
502-485-8171 
502-732-8301 
800-325-0078 

502-732-6661 
502-732-6661 
502-773-2963 
502-754-1320 
502-754-2421 
502-384-3744 
602-384-2161 
606-64»-1600 
606-528-4121 

60&-62a-4121 

606-523-6301 

606-623-1500 
606-628-7100 

606-528-8888 

606-261-8400 

60&-589-2123 

606-689-2123 

606-239-6460 

606-325-4761 

606-236-6881 

606-824-4774 

606-837-6150 

606-824-3700 

502-667-2121 

502-388-2271 

502-388-7236 

502-388-2281 

502-765-2111 

502-76*-3030 

502-769-2344 

502-769-3102 

502-765-2194 

502-737-1088 
606-342-6200 
606-371-2233 

800-325-1713 
502-257-2561 
606-371-4700 

60*-371-€763 
606-283-1500 
606-371-4400 
606-371-2700 
606-371-9711 
606-371-4800 
606-283-0909 
606-371-0081 
606-525-2767 
606-283-1221 
606-371-6181 
606-571-6300 

502-695-6111 
502-227-5100 
502-227-2232 
502-875-3220 
502-686-3291 
502-586-4486 
502-586-8885 
606-O41-2090 
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Properly  name 


DRAWBRIDGE      MOTOR      INN 

THE  GARRISON  BLDG. 

HOLIDAY  INN  SOUTH 

LOOKOOT  MOTEL  

QUALITY  INN „ 

DAYS  INN  

ECONO  LODGE _. 

RAMADA  INN 

SHONETS  INN 

SUPER  8  MOTEL  

KEN  BAR  INN  

RAMADA  INN  RESORT  „ „. 

FOUR  SEASONS  INN  

TOWN  MOTEL 

KY  BARKLEY  LAKES  INN 

ECONO  LODGE 

GREENBO  LAKE  STATE  PARK 

LODGE. 

WRIGHTS  MOTEL 

DANDEE  MOTEL  

KENLAKE      STATE      RESORT 

PARK. 

BRECKINRIDGE  INN 

ACKLEY  MOTEL 

BAYS  MOTEL  -..u^.._ 

JONES  MOTEL 

BEST  WESTERN  MOTEL  

CARDWAL  MOTEL 

SHAKER  TOWN _ 

HOLIDAY  INN  

PLEASURE  COVE  MOTEL  

SUPER  8  MOTEL  

DAYS  INN  

HENDERSON         DOWNTOWN 

MOTEL. 

HENDERSON  HOTEL  

HOLIDAY  MOTEL  

SCOTTISH  INN  

SUGAR  CREEK  INN 

MOTEL  80 

OUILTMAKERS  INN 

CRUISE  INN  MOTEL  

BELMONT  LODGE  

BEST  WESTERN  OF  HOPKINS- 

VILLE 

CHICAQOAN  H«)TEL  

HOUDAY  INN  MOTEL 

MOTOR  HOST  INN 

TRAVEL    INN    OF    HOPKINS- 

VILLE. 

BLUE  GRASS  MOTEL 

OAK  TREE  INN 

JACKSON  INN  

PAUL'S  MOTEL  BLDG.  A 

JAMESTOWN  COURT 

LAKE     CUMBERLAND     STATE 

PARK. 

RELAX  INN  

LUXBURY  HOTEL  

HOLLY  HILL  MOTEL  

ECONO  LODGE 

BEST  WESTERN  REGENCY 

BRYAN  STATION  INN  

CAMPBELL  HOUSE  INN 

CATAUNA  MOTEL  

CONGRESS  INN  MOTEL 

CONTINENTAL  INN  MOTEL  

COURTYARD  BY  MARRIOTT  .... 

DAYS  INN  

DAYS  INN  MOTEL  SOUTH 

DAYS  MOTEL  ....„ 

ECONO  LODGE 


POBox/RtNo. 


>••«••■■••■•■••%■■ 


PO  BOX  66  .. 






....a... .••....•.•..■.... .....a. 

PO  BOX  44  0  

PO  BOX  562 

TO  BOX  522  "!!"!"!! 

TO  BOX  999 

••M >••■••••• ■•••»•••••••••••,■■ 

TO  BOX  896 

TO  BOX  366  „ 

TO  BOX  35 

••••■•••••••••«•*•»■••••••■••• •! 

Street  address 


ROYAL  DRIVE  ft  BUTTERMILK 
PIKE. 

2100  DIXIE  HWY 

1700  DIXIE  HWY  

HWY.  51  N 

3075  PARIS  PIKE 

401  DELEPLAIN  

200  SHONEY  DR  

250  SHONEY  DR 

HWY.  641 

HWY.  62 

HWY.  31  E  

604  HAPPY  VALLEY  RD  ._..„ 

k-24  EXrr  31  -„ 


HC6 


US  23  BYPASS  

217  HOPKINSVILLE  RD 

nil  I   •••••«••■•••••••■•»••••»•»•••• 

4TH  &  MAIN  ST 

S.  MAIN  ST 

HWY.  421 

HWY.  421  

HWY.  127 „ 

814  N.  COaEGE  

LEXINGTON  RD  ..„ „. 

DANIEL  BOONE  PKWY 

524  MAIN  ST  

DANIEL  BOONE  PKWY 

2044  US  41  N  „ 

425  N.  GREEN  ST 


601  WASHINGTON  ST  

1759  S.  GREEN  ST 

2820  US  41  N  

2077  US  41  N  

HWY.  80 

MAIN  ST  

US  31  E 

1201  E.  9TH  ST 

4101  FT.  CAMPBELL  BLVD 

1013  N.  MAIN  ST  

2910  FT.  CAMPBELL  BLVD 
2916  FT.  CAMPBELL  BLVD 
2625  FT.  CAMPBELL  BLVD 

RT.  2  HWY.  90  &  31  W  ...... 

HWY.  52  RICHMOND  RD  ... 

OLD  RT.  15 

OLD  RT.  151 168  MAIN  ST.. 


5465  STATE  PARK  RD 


RT.  2  _ _ _ 

1005  NEW  MOODY  LN  ....„ 

459  W.  MAIN  ..._ 

COMMERCE  DR.  &  WK  PKWY 

2241  ELKHORN 

273  NEW  Cia  NE  

1375  HARRODSBURQ 

208  NEW  OR.  NW 

1700  N.  BROADWAY 

801  NEW  CIR.  NE 

775  NEWTOWN _ 

826  NEW  OR.  NE 

5575  ATHENS  BOONES80RO 

1420  VERSAILLES  ....„ 

5527  ATHENS  B00NES60R0 


City/State/Zip 


FT.  MITCHELL,  KY  41017- 


FT.  MITCHELL.  KY  41017-  „., 

FT.  WRIGHT,  KY  41011- 

FULTON,  KY  42041- 

GEORGETOWN,  KY  40324- 
GEORGETOWN,  KY  40324- 
GEORGETOWN,  KY  40324- 
GEORGETOWN,  KY  40324- 
GEORGETOWN,  KY  40324- 
GILBERTSVILLE,  KY  42044- 
GILBERTSVILLE.  KY  42044- 

GLASGOW.  KY  42141-  

GLASGOW,  KY  42141-  

GRAND  RIVERS,  KY  42045- 

GRAYSON,  KY  41143-  

GREENUP.  KY  41 121- 


GREENUP,  KY  41144-  .„., 
GREENVILLE.  KY  42345- 
HARDIN.  KY  42048-  


HARDINSBURG,  KY  40143-  ._.. 

HARLAN.  KY  40831-  _ 

HARLAN.  KY  40831- 

HARLAN,  KY  40831- 

HARRODSBURG,  KY  40330-  .... 
HARRODSBURQ,  KY  40330-  .... 
HARRODSBURG,  KY  40330-  .... 

HAZARD,  KY  41701-  „„ 

HAZARD,  KY  41701-  

HAZARD.  KY  41701-  

HENDERSON,  KY  42420-  

HENDERSON.  KY  42420-  .„. 


HENDERSON,  KY  42420-  ... 
HENDERSON.  KY  42420-  ... 
HENDERSON.  KY  42420-  ... 
HENDERSON,  KY  42420-  ... 

HINDMAN.  KY  41822- 

HINDMAN.  KY  41822-  

HODGENVILLE.  KY  42748- 
HOPKINSVILLE.  KY  42240- 
HOPKINSVILLE.  KY  42240- 

HOPKINSVILLE,  KY  42240- 
HOPKINSVILLE.  KY  42240- 
HOPKINSVILLE.  KY  42240- 
HOPKINSVILLE.  KY  42240- 

HORSE  CRAVE,  KY  4274^ 

IRVINE,  KY  40336- 

JACKSON,  KY  41339- 

JACKSON,  KY  41339-  

JAMESTOWN.  KY  42629-  ... 
JAMESTOWN.  KY  42629-  ... 


Telephone 


KUTTAWA.  KY  42055-  

LAGRANGE,  KY  40031- 

LEBANON.  KY  40033- 

LEITCHFIELD,  KY  42754-  .., 
LEXINGTON,  KY  40505-  ..... 
LEXINGTON.  KY  4050S-  .». 
LEXINGTON,  KY  4050S-  ..... 

LEXINGTON,  KY  40505-  

LEXINGTON,  KY  4050S-  

LEXINGTON,  KY  40505-  >.., 
LEXINGTON.  KY  40505-  ».. 
LEXINGTON,  KY  40505-  ..>. 
LEXINGTON,  KY  40505-  ».. 
LEXINGTON,  KY  40505-  ..„. 
LEXINGTON,  KY  40505-  „_. 


60ft-341-2800 

606-331-1500 
606-431-5141 
502-472-2342 
502-863-5000 
502-663-4235 
502-663-1166 
502-668-9800 
502-663-4888 
502-362-8652 
502-362-4278 
502-678-1000 
505-651-2169 
502-928-2700 
606-474-7854 
606-473-7324 

606-473-7782 
502-338-4621 
800-325-0143 

502-756-9234 
606-673-1868 
606-673-4660 
606-673-1140 
606-734-4431 
502-734-4218 
606-734-5411 
606-436-4428 
606-439-2345 
606-436-8888 
502-626-6600 
502-877-2577 

502-827-2577 
502-827-2577 
502-«27-1806 
502-827-0127 
606-785-3126 
606-785-5622 
502-358-8998 
502-686-6191 
502-886-8000 

502-885-0525 
502-886-4413 
502-686-5242 
502-686-5317 

502-786-2316 
606-723-2600 
606-666-7551 
606-666-2471 
502-343-2364 
800-325-1709 

502-388-2285 
502-222-6500 
502-692-2175 

606^293^2202 
606-29»-4162 
606-255-4281 
606-299-6281 
606-299-6226 
60&-29»-«281 
606-253-4646 
606-252-2262 
606-263-3100 
605-252-5561 
606-263-6101 
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Property  nam* 


OF 


ECONO  LODGE 

ECONOMY  INN 

ELDORADO  MOTEL 

FRENCH  QUARTER  INN  ... 

QRATZ  PARK  INN 

GREEf«.EAF  INN  

HAMPTON  INN  „.. 

HARLEY  MOTEL 

HILTON    SUITES    HOTEL 
LEXINGTON  GREEN. 

HOUDAY  INN  NORTH  

HOUDAY  INN  SOUTH 

HYATT  REGENCY  HOTEL 

KEENELOOGE  MOTOR  INN  ...... 

KNIGHTS  INN  

KNIGHTS  INN  „ 

LAQUINTA  INN  

LEXINGTON  MOTOR  LODGE  ... 

LEXINGTON  RAMADA  

MARRIOTTS     GRIFRN     GATE 
RESORT. 

MICROTEL 

MOTEL  6 

NEW  ORCLE  INN  

QUALITY  INN  NORTHWEST  

RADISSON  PLAZA  LEXINGTON 

RED  ROOF  INN  

RED  ROOF  INN  

RESIDENCE  INN  

SHONEYS  INN 

SIGNATURE  INN  

SPOflTSMAN  MOTEL  

SPRINGS  INN  

SUPER  8  MOTEL  

THE  KENTUCKY  INN  

TRAVELOOGE 

WILSON  INN  

BEST  WESTERN  MOTEL  HAR 
VEST  INN. 

DAYS  INN  MOTEL 

ECONOMY  INN  . 

RAMADA  INN 

TOWN  CENTER  MOTEL  ..„ 

WEST  GATE  INN 

ARCHWAY  MOTEL  BLDG  4 

BROWN  HOTEL 

BROWN  MOTEL  

CAPRI  MOTEL  

COURTYARD  BY  MARRK)TT  ..." 

DAYS  INN  EAST 

EXECUTIVE  INN  

EXECUTIVE  INN  WEST  

FAIRFIELD  INN  MARRIOTT 

GALT  HOUSE  EAST 

HAMPTON  INN  

HOUDAY  INN  AIRPORT  EAST 
HOUDAY  INN  AIRPORT  SOUTH 

HOLIDAY  INN  DOWNTOWN  

HOUDAY  INN  HURSTBOURNE 

HOUDAY  INN  RIVERMONT 

HYATT  REGENCY „ 

HYATT  REGENCY „ 

KNIGHTS  INN  

LrrriE  biffs  motel ' 

LOUISVILLE  MANOR  MOTEL  .... 

MOTEL  6  BLDG  A  

MOTEL  6  BLDG  B  

MOTEL  6  BLDG  C  

OLD  LOUISViaE  INN  

RADISSON  HOTEL  EAST   .. 

RAMADA  AIRPORT  EAST  

RAMADA    INN    BROWNSBORO 
EAST. 


POBox/RINo. 


••••••••••«•■ 


P0B0X4 


Street  addren 


925  NEWTOWN 

1675  N.  BROADWAY  . 

3440  VERSAILLES 

2601  RICHMOND 

120  W.  SECOND 

2280  NICHOLASVILLE 

2251  ELKHORN „ 

2143  N.  BROADWAY  .. 
3195  NICHOLASVILLE 


1950  NEWTOWN  .„ 

5532  ATHENS  B00NES60R0 

400  W.  VINE  

5556  VERSAILLES  

1935  STANTON  WAY  .« 

2250  ELKHORN 

1919  STATON „. 

1205  NEW  OR.  NE  

1938  STANTON 

1800  NEWTOWN 


2240  BUENA  VISTA  .... 

2280  ELKHORN 

588  NEW  OR.  NE 

1050  NEWTON  

369  W.  VINE  

2651  WILHITE  

483  HAGGARD 

1080  NEWTOWN 

2753  RICHMOND  

E.  2381  BUENA  VISTA 

1107  WINCHESTER 

2020  HARRODSBURG  . 

2351  BUENA  VISTA 

525  WALLER  

1987  N.  BROADWAY  ... 
2400  BUENA  VISTA  ..... 
HWY.  80  &  1-75 


HWY.  80  4  1-75 

1232  N.  MAIN  

HWY.  192  a  1-75 

500  N.  MAIN 

RT.  13  .„ 

10615  DIXIE  HWY _... 

675  S.  4TH  ST _.> 

335  W.  BROADWAY  „ 

10517  DIXIE 

9608  BLAIRWOOD  RD 

4621  SHELBYVILLE  RD 

978  PHILLIPS  LN  

830  PHILUPS  LN  

9400  BLAIRWOOD  RD 

140  N.  4TH  AVE  

1902  EMBASSY  SO.  BLVD 

1465  GARDINER  LN  

3317  FERN  VALLEY  RD  

120  W.  BROADWAY  

1325  S.  HURSTBOURNE  PKWY 

1041  ZORN  AVE  

320  W.  JEFFERSON  

301  S.  4TH  AVE  

1850  EMBASSY  SO.  BLVD  . 

13305  DIXIE  HWY  

4600  DIXIE  HWY  

3304  BAROSTOWN  RD  

3304  BAROSTOWN  RD  

3304  BAROSTOWN  RD  

1359  S.  THIRD  ST  ....„ 

1903  EMBASSY  SO.  BLVD  .. 

1921  BISHOP  LN 

4805  BROWNSBORO  


Oty/Stata/ZIp 


LEXINGTON.  KY  40505-  

LEXINGTON.  KY  40505-  _„... 

LEXINGTON.  KY  40505-  

LEXINGTON.  KY  40505-  

LEXINGTON.  KY  40505-  ....... 

LEXINGTON.  KY  4050S- 

LEXINGTON.  KY  40505-  

LEXINGTON.  KY  4050S-  

LEXINGTON.  KY  40503-3309 


LEXINGTON. 
LEXINGTON. 
LEXINGTON. 
LEXINGTON. 
LEXINGTON. 
LEXINGTON. 
LEXINGTON. 
LEXINGTON. 
LEXINGTON. 
LEXINGTON. 

LEXINGTON. 
LEXINGTON, 
LEXINGTON, 
LEXINGTON, 
LEXINGTON. 
LEXINGTON, 
LEXINGTON. 
LEXINGTON, 
LEXINGTON, 
LEXINGTON. 
LEXINGTON, 
LEXINGTON. 
LEXINGTON. 
LEXINGTON. 
LEXINGTON, 
LEXINGTON, 
LONDON,  KY 


KY  40505- 
KY  40505- 
KY  40505- 
KY  40505- 
KY40511- 
KY  40505- 
KY40511- 
KY  40511- 
KY  40511- 
KY  40511- 

KY  40505- 
KY  40505-  , 
KY4050S-  , 
KY  40511-  , 
KY  40507-  . 
KY  40505-  . 
KY  40505-  . 
KY  40505-  . 
KY  40505-  . 
KY  40505-  . 
KY  40505-  . 
KY4050*-  . 
KY  40505-  . 
KY  40505-  . 
KY  40505-  . 
KY  40505-  . 
40741-  


LONDON,  KY  40741- 

LONDON,  KY  40741- 

LONDON.  KY  40741- 

LONDON.  KY  40741- 

LONDON.  KY  40741- 

LOUISVILLE,  KY  40272-  .. 
LOUISVILLE.  KY  40202-  .. 
LOUISVILLE.  KY  40202-  .. 
LOUISVILLE,  KY  40272-  .. 
LOUISVILLE,  KY  40222-  .. 
LOUISViaE.  KY  40207-  .. 
LOUISVILLE.  KY  40213-  .. 
LOUISVILLE.  KY  40213-  .. 
LOUISVILLE,  KY  40222-  . 
LOUISVILLE,  KY  40202-  .. 
LOUISVILLE.  KY  2036^  .. 
LOUISVILLE,  KY  40213-  .. 
LOUISVILLE.  KY  40213-  .. 
LOUISVILLE.  KY  40202-  .. 
LOUISVILLE,  KY  40222-  .. 
LOUISVILLE,  KY  40206-  .. 
LOUISVILLE,  KY  40202-  .., 
LOUISVILLE,  KY  40202-  ... 
LOUISVILLE,  KY  4026»-  ... 
LOUISVILLE,  KY  40272-  .., 
LOUISVILLE.  KY  40216-  .„ 
LOUISVILLE,  KY  40218-  ... 
LOUISVILLE.  KY  40218-  ... 
LOUISVILLE.  KY  40218-  ... 
LOUISVILLE,  KY  40208-  ... 
LOUISVILLE,  KY  40269-  ... 
LOUISVILLE.  KY  40218-  ... 
LOUISVILLE.  KY  40207-  ... 


Telephone 


606-231-6300 
60»-29:^1421 
606-255-0451 
606-268-0060 
606-231-1777 
606-277-1191 
606-299-2613 
606-290-1261 
60&-271-4000 

606-233-0512 
606-263-5241 
606-253-1234 
606-254-6699 
606-231-0232 
606-299-8481 
608-231-7551 
606-255-3337 
606-25O-1311 
606-231-5100 

606-29»-9600 

606-293-1431 

606-233-3538 

606-253-0561 

606-231-9000 

606-277-9400 

606-293-2626 

605-231-6191 

606-260-4999 

606-290-0302 

606-252-4401 

606-277-5751 

606-290-6241 

606-254-1177 

606-290-1202 

606-293-6113 

606-864-2222 

606-878-9800 
606-864-8867 
606-864-7331 
606-864-4101 
606-878-7330 
502-937-0937 
502-5a>-1234 
502-583-1234 
502-937-4420 
502^29-0006 
502-896-8871 

502^7-2251 

502-339-1900 

502-580-5200 

502-491-2577 

502-452-5361 

502-964-3311 

502-582-2241 

502-426-2600 

502-897-5101 

502-587-3434 

502-587-3434 

502-491-1040 

502-037-1970 

502-447-2440 

502-456-2861 

502-456-2881 

502-456-2861 

502-535-1574 

502-490-6220 

502-456-4411 

502-893-2551 
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Property  name 


red  roof  inn 

RED  ROOF  INN 

RED  ROOF  INN  ...„ 

RESIDENCE  INN  MARRIOTT  .... 

SEELBACH  HOTEL  

SIGNATURE  INN  

STUDK)  PLUS  „ 

STUDIO  PLUS  HURSTBOURNE 

SUPER  8  MOTEL  

THRIFTY  DUTCHMAN 

TRAVEL  LOOQE 

TRAVEL  LODGE  _ 

TRAVEL  LODGE  CON.  CTR  

TRIMER'S  VALLEY  MOTEL  

WILSON  INN  AIRPORT 

WILSON  INN  EAST  

BARREN    RIVER    STATE    RE- 
SORT PARK. 
BIG  SPRING  INN 


DAYS  INN  

RED  CARDINAL  INN  

BOONE  PARKWAY  MOTEL 

COZY  MOTEL  

TOBIN  MOTEL  . 

RAMADA  INN  ...„ ., 

RIGGS  MOTEL  

SUPER  8  MOTEL  

BEST  WESTERN  MOTEL  

ANCHOR  MOTEL  

MONTICELLO  MOTEL 

TIFFANY  INN  

DAYS  INN 

HOLIDAY  INN  

MOUNTAIN  LODGE 

SUPER  8  MOTEL  „ 

LARRYS  MOTEL 

GREENRIVER  MOTEL  

BEST  WESTERN  MOTEL  

DAYS  INN  2  BLDGS 

NORTH  SIDE  MOTEL 

BEST  WESTERN  MOTEL  

DAYS  INN  MOTEL 

ECONO  LODGE  RENFRO  VAL- 
LEY. 

GREGORY  MOTEL 

MCKENZIE  COURT 

ECONOMY  SUITES  MOTEL  

GOLDEN  MANOR  MOTEL  

SUPER  a  MOTEL  


POBox/RtNo. 


POBOX38 


HOLIDAY  INN  MURRAY 

SHONETS  INN 

CINCINNATI  RIVERFRONT 

TRAVELODGE. 

PRINCESS  MOTEL 

WINDMILL  MOTEL  

CARROU'S  MOTEL 

CARTER  CAVES  LODGE  BLDG 

GOOSE  LODGE 

CADILLAC  MOTEL  

COLONEL  HOUSE  MOTEL 

DAYS  INN  

EXECUTIVE  INN „ 

HOLIDAY  INN  „„ 

IMPERIAL  INN  

MOTEL  6 

MOTEL  8 

MOTOR  LODGE  

OWENSBORO  MOTEL 

TOWNE  MOTEL 

TOOLE  MOTEL 


POBOX57 


PO  BOX  214 
PO  BOX  252 


PO  BOX  101 


PO  BOX  120 


Street  address 


4704  PRESTON  HWY  ...._. 

9330  BLAIRWOOO  RO 

3322  NEWBURG  RD 

120  N.  HURSTBOURNE  PKWY  . 

500  S.  4TH  AVE  

6515  SIGNATURE  DR 

1401  BROWNS  LN  

9801  BUNSEN  PKWY 

4800  PRESTON  HWY 

3357  FERN  VALLEY  RD  

200  E.  UBERTY  ST 

9340  BLAIRWOOO  RO 

401  S.  2ND  ST  _ 

11905  DIXIE  HWY _ 

3209  KEMMONS  DR 

9800  BUNSEN  PKWY  

1149  STATE  PARK  RD  ....„ 

HWY.    70    &    85    PENNYRILE 
PKWY. 

1900  LANTAFF  BLVD  „ 

HWY.  41  N 

HWY.  80 

H^IN  ST  

225  STURGIS  RD 

US  68  MODDY  DR  „ 

502  FOREST  AVE  

550  TUCKER  DR 

1623  CUMBERLAND  AV 

N.  MAIN  ST 

254  N.  MAIN 

RT.  1 

f-64  4  KY  32  

1-64  &  KY  32  

205  FRALEY  DR 

602  FRALEY  DR 

RT.  4  


PENNYRILE  PKWY  ..... 

US  460  4 1-64  

402  N.  MAYSVILLE  ST 

HWY.  25  S  

HWY.  25  4  1-75 

1375  RICHMOND  RD  ... 


RT.  4  RICHMOND  ST  

RICHMOND  ST 

101  WALKER  RD  

346  DIXIE  HWY.  31  W  

>-65  ENTERC  88  STOCK  PEN 
RD. 

HWY.  641  N  

HWY.  641  N  „ 

222  YORK  ST  


US  27  

US  27  N  

US  60  E  „... 

RT.  5  

RT.  1  HWY.  1105  

1311  W.  2ND  ST  

1829  TRIPLETT  ST  

3720  HARTFORD  RD  ... 
1  EXECUTIVE  BLVD  .... 

3136  W.  2N0  ST  

2609  NEW  HARTFORD 

456  FREDERICA  ST  

1027  GOETZ  DR  

1640  TRIPLETT  ST  , 

1420  TRIPLETT  ST  

316  3RD  ST  

RR  3  1550  HWY.  22  E  .. 


CIty/State/Zip 


LOUISVILLE,  KY  40213-  . 
LOUISVILLE,  KY  40222-  . 
LOUISVILLE.  KY  40218-  . 
LOUISVILLE.  KY  40222-  . 
LOUISVILLE.  KY  40202-  . 
LOUISVILLE.  KY  40213-  . 
LOUISVILLE.  KY  40207-  . 
LOUISVILLE.  KY  4029»-  .. 
LOUISVILLE,  KY  40213-  _ 
LOUISVILLE,  KY  40213-  , 
LOUISVILLE.  KY  40202-  , 
LOUISVILLE.  KY  40222-  , 
LOUISVILLE.  KY  40202-  , 
LOUISVILLE.  KY  40272-  , 
LOUISVILLE.  KY  40218-  . 
LOUISVILLE.  KY  40299-  , 
LUCAS.  KY  42156- 


MADISONVILLE,  KY  42431- 

MADISONVILLE.  KY  42431- 
MADISONVILLE,  KY  42431- 
MANCHESTER,  KY  40962-  .. 
MANCHESTER.  KY  40962-  .. 

MARION.  KY  42064- 

MAYSVILLE.  KY  41056- 

MAYSVILLE.  KY  41056-  

MAYSVILLE.  KY  41056-  

MIDDLESBORO.  KY  40965- 
MONTICELLO.  KY  42633-  .... 
MONTICELLO.  KY  42633-  .... 
MONTICELLO.  KY  42633- .... 

MOREHEAD,  KY  40351-  

MOREHEAD,  KY  40351-  

MOREHEAD.  KY  40351-  ..„.. 

MOREHEAD,  KY  40351-  

MORGANFIELD.  KY  42437-  . 
MORGANTOWN.  KY  42261- 
MORTONS  GAP.  KY  42440-  , 
MT.  STERUNG.  KY  4035»-  .. 
MT.  STERLING,  KY  40353-  ... 

MT.  VERNON,  KY  40456-  

MT.  VERNON,  KY  4045ft-  

MT.  VERNON.  KY  40456-  


MT.  VERNON.  KY  40456-  

MT.  VERNON.  KY  40456-  

MULDRAUGH.  KY  40155- 

MULDRAUGH,  KY  40155- 

MUNFORDVILLE,  KY  42765- 


MURRAY.  KY  42071-  .. 
MURRAY,  KY  42071-  .. 
NEWPORT.  KY  41071- , 


NICHOLASVILLE.  KY  40356- 
NICHOLASVILLE.  KY  40356- 

OLIVE  HILL.  KY  41164- 

OLIVE  HILL.  KY  41164- 

OSCAR,  KY  42056-  

OWENSBORO,  KY  42301-  .... 
OWENSBORO.  KY  42301-  ..... 

OWENSBORO.  KY  42301- 

OWENSBORO,  KY  42301- 

OWENSBORO,  KY  42301- 

OWENSBORO.  KY  42301- 

OWENSBORO,  KY  42301- 

OWENSBORO,  KY  42301- 

OWENSBORO,  KY  42301- 

OWENSBORO.  KY  42301- 

OWENSBORO,  KY  42301- 

OWENTON.  KY  40359-  


Telephone 


502-068-0151 
502-426-7621 
502-456-2903 

502-425-1821 
502-585-3200 
502-968-4100 
502-897-2560 
502-499-6215 
502-068-0068 
502-068-6124 
502-683-2641 
502-425-8010 
502-683-2841 
502-037-2172 
502-473-0000 
502-473-0000 
800-325-0057 

502-821-8700 

502-821-8620 

502-821-0009 

606-^598-5122 

606-598-2366 

502-965-5241 

606-564-6793 

606-564-6036 

606-759-8888 

606-248-6630 

606-348-8441 

606-348-6756 

606-348-0325 

606-783-1484 

606-784-7591 

606-783-1555 

606-784-8882 

502-389-4701 

502-526-3386 

502-258-6201 

606-498-4680 

606-498-6314 

606-256-5156 

606-256-3300 

606-256-4621 

606-256-2929 

606-256-4000 
502-942-9526 
502-942-2800 
502-624-4888 

502-753-5986 
502-753-5353 
606-291-4434 

606-885-6808 
606-885-3228 
606-286-4141 
606-286-4411 
502-224-2222 
502-684-2343 
502-684-5271 
502-684-0621 
502-026-6000 
502-685-3941 
502-684-9621 
505-686-7231 
502-686-3388 
502-683-8805 
502-683-8805 
502-683-7311 
502-484-3406 
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Prop«fty  nam* 


BEST  INNS 

COMRDRT  INN 

DAYS  INN  

DENTON  MOTB. 

DRUflY  INN 

ECXDNO  LODGE 

EXECUTIVE  INN  RIVERFRONT 

INNS  USA  _.... 

MAYFAIR  MOTEL 

QUALITY  INN 

RAMADA  INN 

SUNSET  INN „. 

THRIFTY  INN  

WESTOWNE  INN 

CARRIAGE     HOUSE     MOTOR 
INN. 

HEART  O  HIGHLANDS  BLDG  B 

COLONIAL  MOTEL  „ 

DAhttEL  BOONE  MOTOR  INN  ... 

DAYS  INN  PIKEVILLE  

PtNSON  MOTEL  

PINE  MOUNTAIN  LODGE  SRP  . 

HOUDAY  INN  

JENNY  WILEY  STATE  RESORT 
PARK. 

SUPER  B  MOTEL  

PRWCETON  PKWY  INN  

STRATTON  INN 

BEST  WESTERN  GOLD  VAULT 
INN. 

ECONO  LODGE 

FORT  KNOX  INN  

CXiALrrV  INN 

SUPER  8  MOTEL  

BEL  AIR  MOTEL  2  BLOGS  

BEST  WESTERN  2  BLDGS  

COYLES  MOTEL  BLDG  A 

COYLES  MOTEL  BLDG  B 

DAYS  INN  „._ 

HOUDAY  INN 

KNK5HTS  INN  .„ 

MOTEL  6 

SAVE  INN  5  BLOGS 

SUPER  8  MOTEL  ..„ 

THRIFTY  DUTCHMAN  2  BLOGS 

WISE  MOTEL  .._ 

CUMBERLAND  LODGE 

LYMONS  MOTEL 

SHILOH  MOTOR  INN  

APPALACHIAN  MOTEL 

BEST  WESTERN  „ 

DAYS  INN  ^ 

SHELBY  MOTEL „ 

BEST  WESTERN  MOTEL  

RAMADA  LIMITED  MOTEL  

NATURAL       BRIDGE       STATE 
PARK. 

CAREYS  CORNER  MOTEL 

HOLIDAY  INN  

PARKWAY  INN  

SOMERSET  LODGE  MOTEL  

SUPER  8  MOTEL  

EL  MAR  MOTEL  

HALLS  GAP  MOTEL 

PARKLAND  MOTEL 

SOUTH  FORK  MOTEL  

TRAVELERS  MOTEL 

TOMPWNSVILLE  INN 

SULUVAN-S  MOTEL  

OTTER  CREEK  PARK 

VANBUREN  LODGE. 
PON  DE  LON  MOTEL  


POBox/RtNo. 


PO  BOX  1517 


PO  BOX  200 


PO  BOX  348 


PO  BOX  48  .. 
PO  BOX  252 


Street  addr»8S 


5001  HINKLEVILLE  

5106  OLD  CAIRO  RD  .... 

3901  HINKLEVILLE  

2550  LONE  OAK  RD  

4910  HINKLEVILLE  RD  . 

5120  HINKLEVILLE  

1  EXECUTIVE  BLVD  

1379  IRVIN  COBB  

6600  BENTON  RD 

1350  IRVIN  COBB  DB  ... 
727  JOE  CLIFTON  DR  .. 

2308  HINKLEVILLE  

4930  HINKLEVILLE  

3851  HINKLEVILLE  

JAMES  TRIMBLE  BLVD 


RT.  23  

1493  S.  MAIN  

US  23  N  

518  S.  MAYO  TRAIL 

PIKE  AVE 

HWY.  190 

575  US  23  S  

HC  66 


US  23 

112  HWY.  62  W 

HWY.  91  N  4  W.  KY  PKWY 
1225  N.  DIXE  BLVD  


261  N.  DIXIE  BLVD  

1400  N.  DIXIE  BLVD  

444  S.  DIXIE  BLVD  

395  REDMAR  PLAZA  .... 
1509  LEXINGTON  RD  ... 

US  25  &  1-75  

502  BK3  HILL  AVE 

502  BK3  HILL  AVE 

2109  BELLMONT  DR  

100  EASTERN  BYPASS 

1-75  &  US  421  

1-75  A  421   

^-75  &  US  421  , 

^75  A  US  25  

230  EASTERN  BYPASS 
105  KJLLARNEY  LN  


HWY.  80  E  

HWY.  80 

RT.  460  

HWY.  55 

HWY.  55 „ 

US  60  W  

1-65  KY  HWY.  44  

1-65  A  HWY.  44 

2135  NATURAL  BRIDGE  RD 


W.  HWY.  80  

S.  HWY.  27  

101  HWY.  27  N 

S.  HWY.  27  .: _.. 

302  S.  HWY.  27 

406  E.  MAIN  ST 

5620  SOMERSET 

HC  69 „ 

BRUCE  ST 

HWY.  641  

1500  EDMONTON  RD 

31  W.  JCT  224 

RT.  1  


^  25 WALTON.  KY  41094- 


Ctty/State/Zip 


PADUCAH.  KY  42001-  .... 
PAOUCAH.  KY  42001-  .... 
PADUCAH.  KY  42001-  ..„ 
PADUCAH,  KY  4200^  .... 
PADUCAH,  KY  42001-  .... 
PADUCAH,  KY  42001-  .... 
PADUCAH,  KY  42001-  ..„ 
PADUCAH.  KY  42001-  .... 
PAOUCAH.  KY  42001-  ..... 

PADUCAH.  KY  42001-  

PAOUCAH,  KY  42001-  

PADUCAH.  KY  42001-  

PADUCAH.  KY  42001-  _„, 

PADUCAH,  KY  42001-  

PAJNTSVILLE.  KY  41240- 


PAINTSVILLE.  KY  41240-  

PARIS.  KY  40361-  

PIKEVILLE.  KY  41501- 

PIKEVILLE.  KY  41501- 

PIKEVILLE.  KY  41501- „.. 

P1NEVILLE.  KY  40977- 

PRESTONSBURG,  KY  41643- 
PRESTONSBURQ.  KY  41653- 

PRESTONSBURG,  KY  41643- 

PRINCETON,  KY  42445- 

PRINCETON,  KY  42445- 

RADCUFF.  KY  40160-  


Telephone 


RADCLIFF,  KY  40160- 
RADCUFF,  KY  40160- 
RADCLIFF.  KY  40160- 
RADCUFF,  KY  4016O- 
RK>^MOND.  KY  40475- 

RICHMOND.  KY  4047S-  

RICHMOND,  KY  40475- 

RICHMOND.  KY  40475- 

RICHMOND,  KY  40475-  

RICHMOND,  KY  40475-  

RICHMOND.  KY  40475- 

RICHMOND,  KY  40475-  

RrcHMOND,  KY  40475- „ 

RICHMOND.  KY  40475-  

RICHMOND.  KY  40475-  

RICHMOND,  KY  40475-  „ 

RUSSELL  SPRINGS,  KY  42642- 
RUSSELL  SPRINGS,  KY  42642- 
RUSSELL  SPRINGS,  KY  42642- 

SALYERSVILLE,  KY  41465- 

SHELBYVILLE.  KY  40065-  

SHELBYVILLE.  KY  40065-  

SHELBYVILLE,  KY  40065-  

SHEPHERDSVILLE.  KY  40165- 
SHEPHERDSVILLE.  KY  40165- 
SLADE,  KY  40375-  


502-442-^3334 
502-442-1616 
502-442-7501 
502-654-1626 
502-443-3313 

502^^443^^8000 
502-442-7341 
502-896-7146 
502-443-8751 
502-443-7521 
502-654-2196 
502-442-4500 
502-442-5666 
606-789-4242 

502-78^-3551 
606-967-3250 
606-432-0365 
606-432-0314 
606-437-7346 
606-337^3066 
606-680-0001 
800-325-0142 

606-880-3355 
502-365-2001 
502-365-2828 
502-351-1141 

502-351-4488 
502-351-3199 
502-351-6211 
502-352-1888 
206-623-9919 
606-623-9121 
606-624-0320 
606-624-0320 
606-624-5769 
606-623-9220 


SOMERSET,  KY  42501- 

SOMERSET.  KY  42501- 

SOMERSET,  KY  42501- 

SOMERSET.  KY  42501- 

SOMERSET,  KY  42501- 

SPRINGFIELD.  KY  40069-  .. 

STANFORD.  KY  40484-  

STEARNS.  KY  42647-  

STEARNS,  KY  42647-  

SUWANEE.  KY  42055- 

TOMPKINSVILLE.  KY  42167- 

UPTON,  KY  42784-  

VINE  GROVE.  KY  40175-  .... 


606-623-0880 
606-624-2621 
606-624-1550 
606-623-6813 
606-623-8126 
606-866-4208 
502-866-5066 
502-660-5920 
606-349-<3141 
502-633-4400 
502-633-4005 
502-63:K}350 
502-543-7097 
502-543-2291 
800-325-1710 

600-636-6855 
606-678-8115 
606-678-2052 
606-670-4195 
606-679-9279 
606-336-7063 
606-365-9982 
606-876-5046 
606-376-3156 
502-380-7241 
502-487-0228 

502-^-3641 

606-356-3200 
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Property  name 


red  carpet  fountain  inn  .. 

waltonia  hotel 

PARKWAY  INN  

SUBURBAN  motel  

BEST  WESTERN  MOTEL  

HOLIDAY  INN  WILLIAMSBURG  . 

WILLIAA4SBURG  MOTEL  

BIG  SAVINGS  MOTEL 

HO  JO  INN  

BEST     WESTERN     MOTEL     2 
BLDQS. 

DAYS  INN  MOTEL 

HOLIDAY  INN  

RED  CARPET  INN  2  BLDGS  

Louisiana 

HERITAGE  INN  

HOLIDAY     INN     CONVENTION 

CENTER  ALEXANDRIA. 

HOTEL  BENTLEY 

RAMADA  INN 

SPORTSMAN  LODGE  

ARCADIA  MOTEL  

NOB  HILL  INN 

BATON  ROUGE  HILTON  

BEST     WESTERN     CHATEAU 

LOUISIANA. 

BUDGETEL  INN  744 

BUDGETEL  INN  744 

COURTYARD     BY     MARRIOTT 

BATON  ROUGE. 
CROWN     STERLING     SUITES 

HOTEL. 

HAMPTON  INN  

HOLIDAY  INN  BATON 

EAST. 
LA  QUINTA  MOTOR  #574 


POBox/RtNo. 


PO  BOX  712 


PO  BOX  275 


ROUGE 


MAR- 


RED ROOF  INN  #141  .... 

RESIDENCE     INN     BY 
RIOTT. 

SHERATON  MOTEL 

WILSON  INN 

RESIDENCE     INN     BY     MAR- 
RIOTT. 

LA  QUINTA  INN  #568  

SHERATON  INN  

SUNDOWNER  INN  

QUALITY  INN  MARINA 

HOLIDAY  INN  COVINGTON  

HOLIDAY  INN  WESTBANK 

LA  QUINTA  INN  #579 

COLONIAL  INN  

CYPRESS  INN  

EXECUTIVE  INN 

HOLIDAY  INN  HOLIDOME  

RAMADA  INN  HOUMA  

AIRPORT  HILTON  „ 

COMFORT  INN  AIRPORT 

CONTEMPRA  INN  

GARDEN  VUE  SQUARE  HOTEL 

PARK  PLAZA  INN 

SHERATON  INN  

HOLIDAY  INN  LA  PLACE 

COMFORT  INN  LAFAYETTE  


HOLIDAY  INN  EXPRESS  

HOLIDAY  INN  NORTH  

HOTEL  ACADIANA 

LA  QUINTA  MOTOR  INN  #4221 


Street  address 


KY  338  4  1-75  

10  N.  MAIN  ST  

HWY.  15 „. 

236  E.  MAIN  ST 

HWY.  92  &  1-75 

RT.  4  

50  BAUTOWN  RO 

175  EXIT  159 

10  SKYWAY  DR  

1307  LEXINGTON  RD 


3400  OLIVER  RD  _. 

1100  HOLIDAY  DR  

1510  W.  LEXINGTON  RD 


2115  CHARITY  .... 
701  4TH  STREET 


200  DE  SOTO  ST 

2211  N.  MACARTHUR  DR 
700  N.  MACARTHUR  DR  .. 

HWY.  80  E  •. 

EXIT  69  &  1-20 

5500  HILTON  AVE  

710N.  LOBDELL  


10555  RIEGER  RD 
10555  RIEGER  RD 
2421  S.  ACADIAN  . 


4914  CONSTITUTION  AVE 


4646  CONSTITUTK)N 
10455  RIEGER  RD 


2333  S.  ACADIAN  THRUWAY 


11314  BOARDWALK  DR  .. 
5522  CORPORATE  BLVD 


4728  CONSTITUTION  AVE 
3045  VAaEY  CREEK  RD  . 
1001  GOULD  DR 


309  PRESTON  BLVD  

2015  OLD  MINDEN  RD 

4300  INDUSTRIAL  DR  

5353  PARIS  RD 

501  N.  HWY.  190 

100  WESTBANK  EXPRWY  

50  TERRY  Pt<WY  

200  SEALE  DR.  MO  &  HWY.  51 

3020  HWY.  190  W 

2500  HWY.  51  BY  PASS 

210  S.  HOLLYWOOD  RD 

1400  W.  TUNNEL  BLVD  

901  AIRLINE  HWY  

1700  MO  SERVICE  RD 

2820  WILLIAMS  BLVD  

2438  VETERANS  BLVD  

2125  VETERANS  BLVD  

2150    VETERANS    MEMORIAL 

BLVD. 

3900  MAIN  ST  

1421  SE  EVANGEUNE 

THRUWAY. 
2503  SE  EVANGELINE  THWY  .. 
2716  NE  EVANGELINE  THWY  .. 

1801  W.  PINHOOK  RD 

2100         NE         EVANGELINE 

THRUWAY. 


City/State/Zip 


WALTON.  KY  41094- 

WALTON,  KY  41094- 

WHITESBURG.  KY  41858-  .... 
WHITESBURQ,  KY  41856-  .... 
WILLIAMSBURG.  KY  40769- 
WILLIAMSBURG.  KY  40769- 
W1LUAMSBURG,  KY  40769- 
WILUAMSTOWN.  KY  41097- 
WILLIAMSTOWN,  KY  41097- 
WINCHESTER,  KY  40391-  .... 


WINCHESTER.  KY  40391- 
WINCHESTER.  KY  40391- 
WINCHESTER.  KY  40391- 

ABBEVILLE,  LA  70510-  ..... 
ALEXANDRIA,  LA  71301-  .., 


ALEXANDRIA.  LA  71301-  .... 
ALEXANDRIA.  LA  71301-  .... 
ALEXANDRIA,  LA  71301-  .... 

ARCADIA,  LA  71001-  

ARCADIA,  LA  71 101-  

BATON  ROUGE.  LA  70808- 
BATON  ROUGE.  LA  70806- 

BATON  ROUGE,  LA  70809- 
BATON  ROUGE,  LA  70809-  , 
BATON  ROUGE,  LA  70808- 

BATON  ROUGE.  LA  7080ft-  , 

BATON  ROUGE.  LA  70808-  , 
BATON  ROUGE.  LA  70809-  , 


Tetephona 


BATON    ROUGE.    LA    70808- 
2304 

BATON  ROUGE,  LA  70816- 

BATON  ROUGE.  LA  70808- 


BATON  ROUGE,  LA  70808- 
BATON  ROUGE,  LA  70808- 
BOSSIER,  LA  71111-  


BOSSIER  CITY,  LA  71111-4969 

BOSSIER  CITY.  LA  71111- 

BOSSIER  CITY.  LA  71112- 

CHALMETTE.  LA  70043- 

COVINGTON.  LA  70433- 

GRETNA.  LA  70053-  

GRETNA,  LA  70056-2599  

HAMMOND,  LA  70404-  

HAMMOND.  LA  70401-  

HAMMOND.  LA  70401-  

HOUMA,  LA  70360-  

HOUMA.  LA  70360-  

KENNER,  LA  70062-  

KENNER,  LA  70065-  

KENNER,  LA  70062-  

KENNER.  LA  70062-  

KENNER,  LA  70062-  

KENNER,  LA  70062-  


LA  PLACE.  LA  7006»-  ... 
LAFAYETTE,  LA  70501- 


LAFAYETTE.  LA  70508- 

LAFAYETTE,  LA  70507- 

LAFAYETTE.  LA  70508- 

LAFAYETTE.  LA  70501-1928 


606-485-4123 

606^i33^1 
606-633-9381 
606-^49-1500 
606-649-3450 
606-543-2300 
606-824-4774 
606-824-7177 
606-744-7210 

606-745-0751 
606-744-9111 
606-744-9220 

318-893-6420 
318-442-9000 

318-448-9600 
318-443-2561 
318-445-6541 
318-263-8444 
318-263-2013 
504-924-5000 
504-927-6700 

504-291-6600 
504-291-6600 
504-924-6400 

504-924-6566 

504-926-9990 
504-293-6880 

504-924-9600 

504-275-6600 
504-927-5630 

504-925-2244 
504-923-3377 
318-747-6220 

318-747-4400 
318-742-9700 
318-746-5050 
504-277-5353 
504-893-3580 
504-366-2361 
504-368-6600 
504-345-2953 
504-542-8555 
504-542-1000 
504-868-5851 
504-879-4871 
504-469-5000 
504-464-1300 
504-468-7700 
504-469-2800 
504-464-6464 
504-467-3111 

504-652-5544 
318-232-9000 

316-234-2000 
318-233-0003 
318-233-8120 
318-233-5610 
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Property  nam* 


LAFAYETTE  HILTON  &  TOW- 
ERS. 

quality  INN  .„..„ 

BEST  WESTERN  RICHMOND 
SUITES  OF  LAKE  CHARLES. 

HOLIDAY  INN  LAKE  CHARLES  . 

BEST  WESTERN  INN 

BURTON'S  GATEHOUSE  INN 
INC. 

LA  QUINTA 1580 

LA  OUINTA  CAUSEWAY  #2506  . 

RAMAOA  INN  CAUSEWAY 

SHERATON     NEW     ORLEANS 

NORTH. 

COMFORT  INN  

HOUDAY  INN  PROFESSIONAL 

CENTRE  ATRIUM. 

LA  QUINTA  AIRPORT  #592  

HOLIDAY  INN  » _.. 

SUPER  8  ._ „ „ 

BIENVILLE  HOUSE  

CLARION  HOTEL  

COMFORT  INN  EAST  

COMFORT  INN  EAST  »... 

DOUBLETREE  HOTEL 

HILTON  HOTEL  TOWERS  

HISTORIC    FRENCH    MARKET 

INN. 

HOJO  INN  EAST 

HOUDAY  INN  CROWN  PLAZA  .. 

HOLIDAY  INN  DOWNTOWN  

HOLIDAY  INN  NEW  ORLEANS 

FRENCH  QUARTER. 
HOTEL       INTERCONTINENTAL 

OF  NEW  ORLEANS. 

HYATT  HOTEL 

LA  OUINTA  INN  #721  

LAFAYETTE  HOTEL  

LE  MERIDIEN  HOTEL  NEW  OR- 
LEANS. 

L£  PAV1LLI0N  HOTEL  

LE  RICHEUEU  IN  THE  FRENCH 
QUARTER. 

NEW  ORLEANS  HILTON  RIV- 
ERSIDE. 

NEW  ORLEANS  MARRIOTT 
HOTEL 

PRYTANIA  PARK  HOTEL  

RADISSON  SUITE  HOTEL 

SHERATON  NEW  ORLEANS 
HOTEL 

ST.  CHARLES  INN  

WESTIN  CANAL  PLACE  HOTEL 

WINDSOR  COURT  ..^ 

QUALITY  INN ^ 

BEST  WESTERN 

COMFORT  INN  

BEST  WESTERN  CHATEAU 
SUITE  HOTEL  OF  S'PORT. 

BEST  WESTERN  RICHMOND 
SUITES  OF  SHREVEPORT. 

MOTEL  6 

RED  ROOF  INN  #163  

REMINGTON  SUITE  MOTEL  

SHERATON  PIERREMONT  

SUPER  8  

LA  QUINTA  INN  #4910  1 

LA  QUINTA  INN  #588  

HOLIDAY  CAPRI 

SOUTHWAY  INN  


POBox/RtNo. 


StTMt  address 


1521  W.  PINHOOK  RD  ._... 

1605  N.  UNIVERSITY  AVE 
920  N.  HWY.  171  1-10  


505  N.  LAKESHORE  DR  _. 
1055  WASHINGTON  AVE  ... 
604  S.  WASHINGTON  ._ 


5900    VETERANS    MEMORIAL 
BLVD. 

3100  MO  SERVICE  RD „. 

2713  N.  CAUSEWAY  BLVD  

3838  N.  CAUSEWAY  BLVD  


5650  FRONTAGE  RD  ... 
2001  LOUISVILLE  AVE 


1035  US  165  BYPASS  S 

HWY.  1  BY  PASS 

HWY.  3110 , 

320  DECATUR  ST _., 

1500  CANAL  ST 

6322  CHEF  HWY 

6322  CHEF  HWY , 

300  CANAL  ST  „.... 

2  POYDRAS  ST 

501  DECATUR  ST 


4200  OLD  GENTILLY  RD 

333  POYDRAS  ST 

330  LOYOLA  AVE  

124  ROYAL  ST  


444  ST.  CHARLES  AVE 


500  POYDRAS  ST 

12001  MO  SERVICE  RD 

600  ST.  CHARLES  AVE  .. 
614  CANAL  ST  


833  POYDRAS  ST  ..„ 
1234  CHARTRES  ST 


#2  POYDRAS  ST.  MISS.  RIVER 
555  CANAL  ST  ^ 


1525  PRYTANIA  ST 

315  JULIA  ST  

500  CANAL  ST  


3636  ST.  CHARLES  AVE 

100  RUE  IBERVILLE  

300  GRAVIER  ST  „ 

4501  1-49  

^20ATHWY.  167  S  

1-20  FRONTAGE  RD 

201  LAKE  ST „... 


5101  H^DNKHOUSE  DR 


4915  MONKHOUSE  

7296  GREENWOOD  RD  .. 

220  TRAVIS  ST  

1419  E.  70TH  ST 

5204  MONKHOUSE  

794  E.  MO  SERVICE  RD 

2600  S.  RUTH  

204  N.  CEDAR  ST 

204  W.  CEDAR  ST  


City/Stata/Zlp 


LAFAYETTE.  LA  70505-  _.. 

LAFAYETTE.  LA  70501-  .... 
LAKE  CHARLES.  LA  70601- 

LAKE  CHARLES.  LA  70601- 
MANSFIELD.  LA  71052-  ..„, 
MANSFIELD.  LA  71062-  ..._ 

METAIRIE.  LA  70003-  

METAIRIE,  LA  70001-2091 

METAIRIE,  LA  70002-  

METAIRIE.  LA  70002-  _. 


MONROE.  LA  71202- 
MONROE.  LA  71201- 


Tslephona 


MONROE.  LA  71203-5542  .... 
NATCHITOCHES,  LA  71457- 
NATCHITOCHES,  LA  71457- 
NEW  ORLEANS,  LA  70130-  .. 
NEW  ORLEANS,  LA  701 1 1-  .. 
NEW  ORLEANS.  LA  70126-  .. 
NEW  ORLEANS,  LA  70126-  .. 
NEW  ORLEANS.  LA  70140-  .. 
NEW  ORLEANS,  LA  70111-  .. 
NEW  ORLEANS.  LA  7013O-  .. 

NEW  ORLEANS,  LA  70126-  .. 
NEW  ORLEANS,  LA  701 30-  .. 
NEW  ORLEANS.  LA  701 1 1-  .. 
NEW  ORLEANS,  LA  70130-  .. 


NEW  ORLEANS.  LA  701 30- 


NEW  ORLEANS,  LA  701 40- 

NEW    ORLEANS.    LA    70128- 
2443. 

NEW  ORLEANS,  LA  70130- 

NEW  ORLEANS.  LA  7013O- 


NEW  ORLEANS,  LA  701 12- 
NEW  ORLEANS.  LA  70116- 

NEW  ORLEANS.  LA  701 40- 

NEW  ORLEANS.  LA  7014O- 

NEW  ORLEANS,  LA  70130-  . 
NEW  ORLEANS.  LA  70130-  . 
NEW  ORLEANS.  LA  70130-  , 

NEW  ORLEANS.  LA  701 15- 
NEW  ORLEANS.  LA  70130-  . 
NEW  ORLEANS,  LA  70130-  . 

OPELOUSAS,  LA  7057O-  

RUSTON,  LA  71270-  

RUSTON,  LA  71270-  

SHREVEPORT,  LA  71101-  ... 


SHREVEPORT.  LA  71 109- 

SHREVEPORT.  LA  71109- 
SHREVEPORT,  LA71119- 
SHREVEPORT.  LA  71101- 
SHREVEPORT.  LA  7110&- 
SHREVEPORT.  LA  71109- , 

SLIDELL,  LA  70458- 

SULPHUR.  LA  70663-7465 

TAaULAH,  LA  71282-  „ 

TAaULAH.  LA  71282-  


318-235-6111 

318-232-6131 
318-433-6213 

318-433-7121 
318-872-5034 
318-872-3601 

504-456-0003 

504-835-8511 
504-835-4141 
504-636-5253 

31fr-345-2220 
318-325-0641 

318-322-3800 
318-357-8281 
318-352-1700 
504-629-2345 
504-522-4500 
504-241-5650 
504-241-5650 
504-581-1300 
504-661-0500 
504-561-5621 

504-944-0151 
504-50S-9444 
504-681-1600 
504-529-7211 

504-525-^566 

504-561-1234 
504-246-3003 

504-524-4441 
504-525-6500 

504-581-3111 
504-629-2482 

504-561-0500 

504-553-5536 

504-524-0427 
504-525-1993 
504-592-6616 

504-899-6888 
504-656-7006 
504-623-6000 
318-948-9500 
318-251-0000 
318-251-2360 
318-222-7620 

318-635-6431 

318-631-9691 
318-938-5342 
318-425-5000 
318-797-9900 
318-635-8888 
504-64^-9770 
318-527-8303 
318-674-1154 
318-574-2000 
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Property  name 


plantation 


red  roof  inn 
nottoway 

HOME. 

SUSSE  CHALET  INN _ 

CAMPUS  CENTER  HOTEL 

ANDOVER  MARRIOTT  HOTEL  .. 
COURTYARD     BY    MARRIOTT 

ANDOVER. 
RAMADA      HOTEL      ROLLING 

GREEN. 
BULL    FROG    BED   &    BREAK- 
FAST. 
EMMA  CS  BED  &  BREAKFAST 

BUDGETEL  INN 

RAMADA  INN  WORCESTER  

RAMADA  INN  BEDFORD— BOS- 
TON, 
STOUFFER    BEDFORD    GLEN 
HOTEL. 

LAKEVIEW  MOTOR  LODGE 

BACK  BAY  HILTON  

BEST  WESTERN  BOSTON 

BOSTON  LONG  WHARF  MAR- 
RIOTT. 
BOSTON    MARRK)TT   COPLEY 
PLACE. 

COPLEY  PLAZA  HOTEL  „... 

COPLEY  SQUARE  HOTEL  

FOUR  SEASONS  HOTEL 

GUEST      QUARTERS      SUITE 

HOTEL. 
HARBORSIDE     HYATT     CON- 
FERENCE     CENTER      AND 
HOTEL. 
HOLIDAY  INN  BOSTON  GOVT. 

CTR. 
HOWARD  JOHNSON  LODGE  .... 

LE  MERIDIEN  HOTEL  

LENOX  HOTEL  

MIDTOWN  HOTEL 

RAMADA  AIRPORT  HOTEL 

SHERATON  BOSTON  HOTEL  & 

TOWERS. 
SWISSOTEL   BOSTON   LAFAY- 
ETTE HOTEL. 

THE  RITZ  CARLTON 

WESTIN       HOTEL       COPLEY 

PLACE. 
SHERATON       TARA       HOTEL 
BRAINTREE. 

GREAT  VACATIONS  

ISAIAH  CLARK  HOUSE 

HOLIDAY  INN  BROCKTON 

HOLIDAY  INN  BROOKLINE  

BOSTON    BURLINGTON    MAR- 
RIOTT. 
BEST  WESTERN  HOMESTEAD 

INN. 
BOSTON     CAMBRIDGE     MAR- 
RIOTT. 
HYATT  REGENCY  CAMBRIDGE 

ROYAL  SONESTA  HOTEL 

SHERATON  COMMANDER 

HOTEL. 
SUSSE  CHALET  CAMBRIDGE  .. 

THE  CHARLES  HOTEL  

THE  INN  AT  HARVARD  

CHATHAM  TOWN  HOUSE  INN  . 

CYRUS  KENT  HOUSE  INN 

DOLPHIN  OF  CHATHAM  INN  & 
MOTEL. 


POBox/RtNo. 


PO  BOX  1748 


Street  address 


102  CONSTITimON  DR 
MISSISSIPPI  RIVER  RD 


CLARKRD.  aRT.  110  .. 
UNIVERSITY  OF  MASS 
123  OLD  RIVER  RD  ..... 
10  CAMPANELLI  DR 


311  LOWELL  ST 
CONWAY  RD 


18  FRENCH  FARM  RD  . 
444  SOUTHBRIDGE  ST 
624  SOUTHBRIDGE  ST 
340  GREAT  RD  


44  MIDDLESEX  TNPK 


5  LAKEVIEW  AVE  

40  DALTON  ST 

342  LONGWOOD  AVE 
296  STATE  ST 


110  HUNTINGTON  AVE 


138  ST.  JAMES  AVE  ..„ 

47  HUNTINGTON  AVE 

200  BOYLSTON  ST 

400  SOLDIERS  FIELD  RD 


101  HARBORSIDE  DR 


5  BLOSSOM  ST 


1271  BOYLSTON  ST  .„.. 

250  FRANKLIN  ST  

710  BOYLSTON  ST 

220  HUNTINGTON  AVE 
228  McCLELLAN  HWY  .. 
39  DALTON  ST 


1  AVE.  DE  LAFAYETTE 


15  ARLINGTON  ST  

10  HUNTINGTON  AVE 

37  FORBES  RD 


2660  RT.  6  A  

1187  MAIN  ST  

WESTGATE  MALL 
1200  BEACON  ST 
ONE  MALL  RD  


220  ALEWIFE  BROOK  PKWY 
2  CAMBRIDGE  CTR _... 


575  MEMORIAL  DR  ... 
5  CAMBRIDGE  PKWY 
16  GARDEN  ST 


211  CONCORD  TURNPIKE  .... 

I  BENNET  ELIOT  ST  

1201  MASSACHUSETTS  AVE 

II  LIBRARY  LN 

63  CROSS  ST  

352  MAIN  ST  


City/Stata/Zip 


WEST  MONROE.  LA  71292- 

WHITE    CASTLE,    LA    70788- 
0160. 


AMESBURY,  MA  01 91  »- 
AMHERST.  MA  01 003-.. . 
ANDOVER.  MA 01 810-.. . 
ANDOVER,  MA 01 810-.. . 


ANDOVER.  MA  0181O- , 
ASHRELD.  MA  01330-  , 


ATTLEBORO.  MA  02703-  , 

AUBURN.  MA  01501-  , 

AUBURN,  MA  01501-  , 

BEDFORD,  MA  01730-  ..... 


BEDFORD.  MA  01730- 

BEVERLY,  MA  01906- . 
BOSTON,  MA  02115-  .. 
BOSTON.  MA  02215-  .. 
BOSTON.  MA  02109-  .. 


BOSTON,  MA  021 16- 

BOSTON,  MA02116- 
BOSTON,  MA02116- 
BOSTON,  MA  02341- 
BOSTCN.  MA02134- 
BOSTON,  MA  021 28- 


BOSTON,  MA  02114 


Tetephsne 


BOSTON, 
BOSTON. 
BOSTON, 
BOSTON, 
BOSTON, 
BOSTON, 


MA  0221 5- 
MA0211O- 
MA02116- 
MA02115- 
MA  02128- 
MA02199- 


BOSTON,  MA02111- 
BOSTON.  MA02117- 
BOSTON.  MA02116- 


BRAINTREE,  MA  02184- 


BREWSTER,  MA  02631-  .„ 
BREWSTER,  MA  02631-  ... 
BROCKTON,  MA  02401-  ... 
BROOKLINE,  MA  02146-  .. 
BURLINGTON,  MA  01 803- 


CAMBRIDGE,  MA  02138-1102 
CAMBRIDGE.  MA  02142- 


CAMBRIDGE,  MA  0213^  , 
CAMBRIDGE,  MA  02142-  . 
CAMBRIDGE,  MA  02138- . 


CAMBRIDGE,  MA  02140- , 
CAMBRIDGE,  MA  0213fr- 
CAMBRIDGE,  MA0213fr- 
CHATHAM.  MA  02633- 

CHATHAM,  MA  02633- 

CHATHAM,  MA  02633- 


318-388-2420 
504-645-2730 


508-388-3400 
413-549-6000 
508-075-^600 
508-794-0700 

508-475-5400 

413-62^-4483 

508-226-6365 
508-832-7000 
508-632-3221 
617-275-6700 

617-275-6500 

508-922-7535 
617-236-1100 
617-731-4700 
617-227-0800 

617-236-5800 

617-267-6300 
617-536-9000 
617-447-4210 
617-783-0090 

617-568-1234 


617-742-7630 

617-267-8300 
617-451-1900 
617-536-5300 
617-262-1000 
617-569-5250 
617-236-2000 

617-451-2600 

617-536-5700 
617-262-9600 

617-848-0600 

508-896-2090 
508-896-2223 
508-588-6300 
617-277-1200 
617-229-6565 

617-491-8000 

617-494-6600 

617-492-1234 
617-491-3600 
617-547-4800 

617-661-7800 
617-664-1200 
617-491-2222 
506-«45-2180 
508-945-9104 
508-945-0070 
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Properly  name 


THE  OLD  HARBOR  INN 

RAWSSON  HERITAGE  HOTEL  . 

BEST    WESTERN     CHICOPEE 
MOTOR  LODGE. 

COMRDRT  INN 

COLONIAL  INN  > 

HOWARD  JOHNSON  LODGE  .... 

CRAIGViaE        CONFERENCE 
CENTER. 

COURTYARD    BY    MARRIOTT 
DANVERS. 

KING'S  GRANT  INN  CORP 

SHERATON  TARA  HOTEL 

COMFORT     INN     OF     DART- 
MOUTH. 

COMFORT  INN  

HILTON  AT  DEDHAM  PLACE  .... 

HOLIDAY  INN  DEDHAM 

ISAIAH  HALL  B  &  B  INN  

THE  FOUR  CHIMNEYS  INN  

COLONIAL  VILLAGE  MOTEL 

SEA  SHELL  MOTEL  

SUSSE  CHALET  INN  BOSTON  . 

SUSSE        CHALET        MOTOR 
LODGE  BOSTON. 

LOGAN  AIRPORT  HILTON  

EAGLE  WING  MOTEL  

SHERATON  OCEAN  PARK  INN 

THE  CRANBERRY  COTTAGES  . 

CAPT.     DEXTER    HOUSE    OF 
EDGARTOWN. 

DAGGET  HOUSE  

GOV     BRADFORD     INN     OF 
EDGARTOWN. 

DAYS  INN  FALL  RIVER  

CAPT.        TOM        LAWRENCE 
HOUSE. 

FALMOUTH  SQUARE  INN  

MARINER  MOTEL  

QUALITY  INN  FALMOUTH 

THE  COONAMESSETT  INN 

THE  PALMER  HOUSE  INN  

BEST        WESTERN        ROYAL 
PLAZA  HOTEL. 

ANCYENT  MARINER 

COURTYARD     BY     MARRIOTT 
FOXBORO. 

RED  ROOF  INN  INC 

SHERATON  TARA  HOTEL  FRA- 
MINGHAM. 

SUPER  e  MOTEL  

CAPE  ANN  MOTOR  INN  

CAPTAINS  LODGE  MOTEL  

HOWARD  JOHNSON  LODGE  ... 

SANDPIPER  8EAa^  INN 

SEADAR  INN  

THE  COACH  HOUSE  B  &  B  

TROY    COURT    GUESTHOUSE 
MOTEL. 

COMFORT  SUITES  HOTEL  

ATLANTIC  INN  INC  

CAPE   COD   PLAZA   HOTEL   & 
CONFCTR. 

HOLIDAY  INN  

TARA  HYANNIS  HOTEL  &  RE- 
SORT 

BAY  VIEW  MOTEL  

HAMPTON  INN  

BLACK  SWAN  INN  INC  . 

QUALITY  INN . 

THE  VILLAGE  INN 


POBox/RtNo. 


PO  BOX  274 


POBOX146 


Street  addrsM 


22  OLD  HARBOR  RO 

10  INDEPENDENCE  DR  ... 
463  MEMORIAL  DR  


450  MEMORIAL  DR  „, 

48  MONUMENT  SQUARE  .. 

740  ELM  ST 

VILLAGE  OF  CRAIQVILLE  .. 

275  INDEPENDENCE  WAY 

TRASK  LN  

50  FERNCROFT  DR  

171  FAUNCE  CORNER  RD 


235  ELM  ST ., DEDHAM.  MA  02026- 


95  DEDHAM  PL 

55  ARIADNE  RD 

152  WHIG  ST , 

946  MAIN  ST 

426  LOWER  COUNTY  RO  .. 

45  CHASE  AVE  

900  MORRISSEY  BLVD 

800  MORRISSEY  BLVD.  #1 


CIty/Staia/ZIp 


CHATHAM,  MA  02633- 

CHELMSFORD,  MA  01824- 
CHICOPEE,  MA  01020- 


CHICOPEE,  MA  01020-... 
CONCORD,  MA  01742-  „., 
CONCORD.  MA  01742-  ... 
CRAIQVILLE,  MA  02636- 

DANVERS.  MA  01923- 


Telephone 


DANVERS,  MA  01923-  .... 
DANVERS,  MA  01923-  ... 
DARTMOUTH.  MA  02747- 


75  SERVICE  RD 

RT.  6  „ 

RT.  6  

RR  1  RT.  6  #785 

35  PEASE'S  POINT  WAY 


59  N.  WATER  ST 
128  MAIN  ST  


332  MILLIKEN  BLVD 
75  LOCUST  ST 


40  N.  MAIN  ST  

555  MAIN  ST  

291  JONES  RD 

JONES  RD.  &  GIFFORD  ST 

81  PALMER  AVE  

150  ROYAL  PLAZA  DR 


9  MECHANIC  ST  

35  FOXBORO  BLVD 


650  COCHICHUATE  RD 
1657  WORCESTER  RD  . 


22  PEARSON  BLVD 

33  ROCKPORT  RD  

237  EASTERN  AVE 

401  RUSSELL  ST 

16  BANK  ST  

BANK  ST.  0  BRADDOCK  LN 

74  SISSON  RD  

28  SEA  ST  „  . 


106  BANK  RD  

120  NANTASKET  AVE  .... 
RT.  132  BEARSPS  WAY 


RT  132  

W.  END  CIR 


20  MAIN  ST  

224  WINTHROP  AVE  

RT.  20  O  LAUREL  LAKE 

390  PITTSFIELD  RD  

16  CHURCH  ST 


DEDHAM,  MA  02026- 

DEDHAM,  MA  02026- 

DENNIS.  MA  02638- 

DENNIS,  MA  02636- 

DENNISPORT,  MA  02639-  .. 
DENNISPORT,  MA  02639-  .. 
DORCHESTER.  MA  02122- 
DORCHESTER,  MA  02122- 

EAST  BOSTON,  MA  02128- 

EASTHAM,  MA  02642-  

EASTHAM,  MA  02642- 

EASTHAM,  MA  02642- 

EDGARTOWN,  MA  02539-  ... 


EDGARTOWN,  MA  02539- 

EDGARTOWN,  MA  02539-0239 


FALL  RIVER.  MA  02721-  , 
FALMOUTH.  MA  02540-  ., 


FALMOUTH.  MA  02540^  . 
FALMOUTH.  MA  0254O-  ., 
FALMOUTH,  MA  02540-  .. 
FALMOUTH,  MA  02541-  .. 
FALMOUTH,  MA  0254O-  .. 
FITCHBURQ.  MA  G1420- 


FOXBOROUGH,  MA  02035- 
FOXBOROUGH,  MA  02035- 

FRAMINGHAM,  MA  01701-  .. 
FRAMINGHAM,  MA  01701-  .. 


GARDNER.  MA  01 440-  

GLOUCESTER,  MA  01930-  ... 
GLOUCESTER,  MA  01 930-  ... 

HADLEY,  MA  0103S- 

HAflWlCHPORT,  MA  02646- 
HARWICHPORT,  MA  02646- 
HARW1CHP0RT,  MA  02646- 
HARWICHPORT,  MA  02646- 


HAVERHILL.  MA01832- 
HULL.  MA  02045-  

HYANNIS.  MA  02601-  .... 


HYANNIS.  MA  02601- 
HYANNIS.  MA  02601- 


KINGSTON,  MA  02364-  .. 
LAWRENCE.  MA  01843- 

LEE,  MA  01238- 

LENOX,  MA  01240-  

LENOX.  MA  01240-  


508-94&-4434 
508-256-0800 
413-582-6171 

413-739-7311 
508-369-8200 
508-369-6100 
506-775-1265 

508-777-8630 

508-774-6800 
508-777-2500 
506-996-0800 

617-326-6700 
617-329-7900 
617-329-1000 
508-385-9928 
508-385-6317 
508-398-2071 
508-398-8965 
617-287-0200 
617-287-8100 

617-569-9300 
508-255-0222 
50S-255-5000 
508-255-0602 
508-627-7289 

508-627-4600 
508-627-9510 

508-676-1991 
506-540-1445 

508-457-0606 
508-546-1331 
508-540-2000 
508-548-2300 
508-548-1230 
508-342-7100 

508-543-5564 
508-543-6222 

506-872-4499 
508-879-7200 

508-630-2888 
508-281-2900 
508-281-2420 
413-686-0114 
508-432-0485 
508-432-0264 
508-432-9452 
506-432-1275 

508-374-7755 
617-925-4832 
508-771-3000 

506-775-6600 
506-775-7775 

617-585-2268 
508-975-4050 
413-243-2700 
413-637-4244 
413-637-0020 
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Property  nama 


HOLIDAY     INN     LEOMINSTER 

FITCHBURG. 
SHERATON  LEOMINSTER  INN 

CONFERENCE. 

SUPER  8  MOTEL  

SHERATON  TARA  LEXINGTON 

INN. 
LOWEa     MARKDTT     COURT- 
YARD. 

MOTEL  REALTY  CO  INC 

HOLIDAY  INN  OF  MANSFIELD  . 
BEST        WESTERN        ROYAL 

PLAZA  HOTEL. 
DAYS  INN  PLYMOUTH 

MIDDLEBORO. 

SUSSE  CHALET 

MILFORD  COURTYARD  

SHERATON  INN  

TAGE  INN  

CLIFF      LODGE      STILLDOCK 

APTS. 

CORNER  HOUSE  INN 

HOUSE  OF  SEVEN  GABLES 

HUSSEY  HOUSE  1795 

JARED  COFFIN  HOUSE  

MARTIN  HOUSE  INN  

SAFE  HARBOR  GUEST  HOUSE 

THE  CARRIAGE  HOUSE  

THE  FOLGER  HOTEL  

THE  WAUWINET  

VVINTHROP     HOTELS    &     RE- 

SORTS 

NATICK  TRAVELODGE 

SHERATON  NEEDHAM  HOTEL 

CARRIAGE  HOUSE  MOTEL  

DUBLIN        HOUSE         MOTEL 

BROOIEMT. 
KERRY         HOUSE         MOTEL 

BRODIE  MT. 
THE    SPRINGS    MOTOR    INN 

BEST  WESTERN. 

DAYS  INN  

DURANT  SAIL  LOFT  INN 

NEW    SEABURY    RESORT    & 

CONF  CTR. 
THE     WINDSOR     HOUSE     IN 

NEWBURYPORT. 
BOSTON     MARRIOTT     HOTEL 

NEWTON. 

SHERATON  TARA  HOTEL 

CAPTAIN'S  QUARTERS  MOTEL 
SEA  CREST  RESORT  &  CONF 

CTR 
NORTHAMPTON  OUALITY 

HOTEL. 

FRIENDSHIP  INN  

COURTYARD  BY  MARRIOTT  .... 
FACTORY       MUTUAL       CON- 
FERENCE CENTER. 

ORLEANS  HOLIDAY  MOTEL 

HOLIDAY  INN  PEAflODY 

PEABOOY  MARRIOTT  

BERKSHIRE  HILTON  

TRAVELODGE  P1TTSFIELD  

GOV  BRADFORD  MOTOR  INN  . 

JOHN  CARVER  INN  

PILGRIM  SANDS  MOTEL 

PLYMOUTH  MOTEL  

SHERATON  PLYMOUTH  INN  .... 
HOLIDAY  INN  OF 

PROVINCETOWN. 
LAMPLIGHTER  INN 


POBox/RtNo. 


PO  BOX  1580 
PO  BOX  743  .. 


POBOXY 


PO  BOX  9102 


PO  BOX  392 


Street 


ONE  LINDELL  AVE 

99  ERDMAN  WAY  . 

428  N.  MAIN  ST  

727  MARRETT  RD  , 


30  INDUSTRIAL  AVE 


735  BROADWAY 

31  HAMPSHIRE  ST 

181  BOSTON  POST  RD.  W 

CLARK  ST.  E 


3  HARDING  ST 

10  FORTUNE  BLVD 

11  BEAVER  ST 

24  BEAVER  ST 

9  CLIFF  RD 


49  CENTRE  ST  

32  CLIFF  RD 

15  N.  WATER  ST  

29  BROAD  ST  

61  CENTRE  ST  

2  HARBORVIEW  WAY 

5  RAYS  CT  

71  EASTON  ST  

120  WAUWINET  RD  .... 
0  MAIN  ST  


1360  WORCESTER  RD 

100  CABOT  ST 

US  RT.  7  

RESORT  US  RT.  7 


RESORT  US  RT.  7 
US  RT.  7 


500  HATHAWAY  RD  

ONE  MERRILL'S  WHARF 
ROCK  LANDING  RD  


38  FEDERAL  ST 


2345  COMMONWEALTH  AVE  ... 

320  WASHINGTON  ST  „.... 

RT.  6  „ _ 

350  QUAKER  RD  


ONE  ATWOOD  DR 


380  SW  CUTOFF  RT.  20  &  9 

300  RIVER  RIDGE  DR  

1151       BOSTON-PROVIDENCE 
TNPK. 

48  RT.  6A 

ONE  NEWBURY  ST  

8  A  CENTENNIAL  DR  

S.  ST.  BERK  COMMON  

16  CHESHIRE  RD  

98  WATER  ST  

25  SUMMER  ST 

RT.  3A  150  WARREN  AVE  

RT.  44  155  SAMOSET  ST  

180  WATER  ST  

RT.  6A 


26  BRADFORD  ST 


CKy/State/Zip 


LEOMINSTER.  MA  0145*- 

LEOMINSTEa  MA  01453- 

LEOMINSTER,  MA  0145*- 
LEXINGTON.  MA  02173-  ... 


LOWELL,  MA  01 851- 


MALDEN,  MA  02148-  

MANSFIELD.  MA  02048- 
MARLBORO.  MA  01 752- 


MIDDLEBORO.  MA  02346- 

MIDDLEBORO,  MA  0234^ 

MILFORD.  MA  01757-  

MILFORD.  MA  01757-  

MILFORD.  MA  01757-  

NANTUCKET.  MA  02554-  .. 


NANTUCKET. 
NANTUCKET. 
NANTUCKET. 
NANTUCKET. 
NANTUCKET. 
NANTUCKET. 
NANTUCKET. 
NANTUCKET. 
NANTUCKET. 
NANTUCKET. 


MA  02554-  

MA  02554-  

MA  02554-  

MA  02554-1580 

MA  02554-  

MA  02554-  

MA  02554-  

MA  02554-  

MA  02554-  

MA  02554-  


NATICK.  MA  01760-  

NEEDHAM.  IHA  02194-  

NEW  ASHFORD.  MA  01237-  .... 
NEW  ASHFORD.  MA  01237-  .... 

NEW  ASHFORD.  MA  01237-  .... 

NEW  ASHFORD.  MA  01237-  .... 

NEW  BEDFORD.  MA  02740-  .... 
NEW  BEDFORD.  MA  0274O-  .... 
NEW  SEABURY.  MA  02649- 


NEWBURYPORT.  MA  01 950-  ... 

NEWTON.  MA  02166-  

NEWTON.  MA  02158-  

NORTH  EASTHAM,  MA  02651- 
NORTH        FALMOUTH,        MA 

02556-. 
NORTHAMPTON.  MA  01060-  ... 


NORTHBORO.  MA  01532- 
NORWOOD.  MA  02062-  .... 
NORWOOD.  MA  02062-  .... 


ORLEANS.  MA  02653-  

PEABODY.  MA  01960-  

PEABODY.  MA  01 960- 

PITTSFIELD.  MA  01201- 

PfTTSFIELD,  MA  01201- 

PLYMOUTH.  MA  0236O-  

PLYMOUTH,  MA  0236O-  

PLYMOUTH.  MA  02360-  

PLYMOUTH,  MA  02360-  

PLYMOUTH,  MA  02360-  

PROVINCETOWN,  MA  02657- 

PROVINCETOWN.  MA  02657- 


Telephorte 


500-537-1661 

508-634-9000 

508-637-2800 
617-862-8700 

508-458-7575 

617-324-7400 
508-339-2200 
508-46O-0700 

508  046  4400 

508-946-4000 
508-634-9500 
508-478-7010 
508-478-8243 
508-228-9480 

500-228-1530 
508-220-4706 
500-220-0747 
508-220-2400 
508-220-0678 
508-228-3222 
508-228-0326 
508-228-0313 
508-228-0145 
506-228-8100 

500-655-2222 

617-444-1110 
413-458-6359 
413-443-4752 

413-443-4752 

800-520-1234 

500-997-1231 
500-999-2700 
500-477-9111 

508-462-3778 

617-969-1000 

617-969-3010 
508-255-6686 
508-540-9400 

413-586-1211 

508-642-8941 
617-762-4700 
617-769-7900 

508-255-1514 
508-535-4600 
508-977-9700 
413-499-2000 
413-443-6661 
508-746-6200 
500-740-7100 
500-747-0900 
500-746-2800 
508-747-4900 
508-487-1711 

500-487-2529 
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Prop«rty  nam* 


PROVINCETOWN  INN  

RICHMOND  \HN  

WHITE  WIND  INN  INC  ^. 

DAYS  INN  » 

COMFORT  INN  SOUTH  SHORE 

CUPPER  SHIP  INN  

SANDWICH  MOTOR  LODGE 

DAYS  INN 

DAYS  INN  . 

RAMADA  INN  _ 

SUSSe  CHALET  HOTEL 
SEEKONK. 

DAYS  INN „ 

4  D  MOTEL 

HOLIDAY  INN  „ 

BAYBERRY  MOTEL  

HANDERCHtEF  SHOALS 

MOTEL  INC. 

MOBY  DICK  MOTEL 

EVENTIDE  MOTEL  &  COT- 
TAGES. 

AMBASSADOR  MOTOR  INN  

BESTWESTERN     BLUEWATER 

ON  OCEAN. 
GULL    WING    SUITES    HOTEL 

INC. 
wKXLY        CAPTAIN        MOTOR 

LODGE. 
OCEAN  MIST  RESORT  MOTEL 

THE     OCEAN     CLUB     SMUG- 
GLERS BEACH. 
WINDJAMMER  MOTEL  

RED  ROOF  INN 

SOUTHBORO  MOTOR  LODGE  . 

SPRINGRELD  MARRIOTT 

STERLING  INN  INC 

COURTYARD  MARRIOTT 

PUBLICK  HOUSE  HISTORIC 
RESORT 

QUALITY  INN  COLONIAL  

STURBRIDGE  COUNTRY  INN  ... 

LONGFELLOWS  WAYSIDE  INN 

CAPN  JACKS  WATERFRONT 
INN. 

SWANSEA  MOTOR  INN 

HOUDAY  IN  TAUNTON  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SUSSE  CHALET  TEWKS8URY  . 

STONEHEDGE  INN  

CAPT.  DEXTER  HOUSE 
VINEYRD  HVN. 

THE  HANOVER  HOUSE  

COLONIAL  HILTON  HOTEL 

SHARON  MOTEL 

SUSSE  CHALET  OF  WALTHAM 

FRIENDSHIP  INN  NORTH  

MASTER  MARINER  MOTEL  

COMMODORE  »4N „.... 

ECONO  LODGE 


POBox/RtNo. 


PO  BOX  276 


HAMPTON  INN  ... 
KNOLL  MOTEL  ... 
RAMADA  HOTEL 
RED  ROOF  INN  .. 


PO  BOX  2457 
PO  BOX  2107 


PO  BOX  122 


Straat  address 


1  COMMERCIAL  ST 

4  CONANT  ST  

174  COMMERCIAL  ST  . 

RT.  44  NEW  STATE  HWY  . 

909  HINGHAM  ST  

40  BRIDGE  ST  

54  RT.  6A 

999  BROADWAY  

US  RT.  1  999  BROADWAY 

940  FORBES  RO 

341  HIGHLAND  AVE  


889  BOSTON  TNPK  ... 
1693  G.A.R.  HWY.  RT. 
30  WASHINGTON  ST  . 
10  OLD  COUNTY  RO  .. 
888  MAIN  ST  „, 


767RT.28 
RT.  6  


1314  RT.  28  BOX  777 

291  S.  SHORE  DR 

822  MAIN  ST  _ 

1376  MAIN  ST  

97  S.  SHORE  DR  . 

329  S.  SHORE  DR  

192  S.  SHORE  DR 

367  TNPK.  RO 

50  TURNPIKE  RD  

1500  MAJN  ST 

240  WORCESTER  RD  

200  TECHNOLOGY  CTR  DR  .. 
MAIN  ST  


RT.  20  _ 

530  MAIN  ST 

WAYSIDE  INN  RD  ... 
253  HUMPHREY  ST 


999  GAa  HWY 

700  MYLES  STANDISH  BLVD 
1775  ANOOVER  ST  


1695  ANDOVER  ST  

160  PAWTUCKET  BLVD 
100  MAIN  ST  


10  EDGARTOWN  RD 

RT.  128  95  AUDUBON  RO  , 

US  RT.  1  

385  WINTER  ST 

90  STERLING  ST  

1547  MAIN  ST 

30  EARLE  RO 

1533  ELM  ST 


1011  RIVERDALEST 
572  RIVEROALE  ST  .. 
1080  RIVEROALE  ST 
1254  RIVEROALE  ST 


City/Stata/Zlp 


PROVINCETOWN,  MA  02657-  .. 
PROVINCETOWN.  MA  02657-  .. 
PROVINCETOWN.  MA  02657-  .. 

RAYNHAM.  MA  02767-  

ROCKLAND.  MA  02370-  

SALEM,  MA  01970-  

SANDWICH.  MA  02563-  ..._ 

SARGUS,  MA  01906-  

SAUGUS,  MA  01906-  

SEEKONK.  MA  02771- 

SEEKONK,  MA  02771- 

SHREWSBURY.  MA  01545- 

SOMERSET.  MA  02725-  

SOMERVILLE,  MA  02143-  

SOUTH  HARWTCH,  MA  02661-  . 
SOUTH  HARWK><,  MA  02681-  . 


SOUTH  HARWK>L  MA  02661-  . 
SOUTH       WELLFLEET,       MA 

02663-. 
SOUTH 

02664-. 
SOUTH 

02664-. 
SOUTH 

02664-. 
SOUTH 

02664-. 
SOUTH 

02664-. 
SOUTH 

02664-. 
SOUTH 

02664-. 

SOUTHBORO.  MA  01773-  

SOUTHBORO.  MA  01745-  

SPRINGFIELD,  MA  01115-  .._. 

STERLING,  MA  01564-  

STOUGHTON.  MA  02072-  ...... 

STURBRIDGE,  MA  01566- 


STURBRIDGE.  MA  01566- 
STURBRIDGE.  MA  01566- 

SUD6URY.  MA  01776- 

SWAMPSCOTT,  MA  01907- 


YARMOUTH. 
YARMOUTH. 
YARMOUTH, 
YARMOUTH. 
YARMOUTH, 
YARMOUTH. 
YARMOUTH, 


MA 
MA 
MA 
MA 

MA 
MA 
MA 


SWANSEA,  MA  02777-  

TAUNTON.  MA  02780-  

TEWKSBURY.  MA  01876- , 


TEWKSBURY.  MA  01876- 

TYNGSBORO,  MA  01879-  

VINEYARD  HAVEN,  MA  02568- 

VINEYARD  HAVEN,  MA  02568- 

WAKEFIELD.  MA  01880- 

WALPOLE.  MA  02061- 

WALTHAM,  MA  02154-  

WEST  BOYLSTON.  MA  01853- 
WEST  CHATHAM.  MA  02669-  .. 
WEST  HARWICH.  MA  02671-  ... 
WEST       SPRINGFIELD,       MA 

01089-. 
WEST       SPRINGFIELD,       MA 

01069-. 
WEST       SPRINGFIELD,       MA 

0108»-. 
WEST       SPRINGFIELD,       MA 

0108»-. 
WEST       SPRINGFIELD.       MA 

01089-. 


Talsphons 


506^187-9500 
508-487-0193 
508-487-1526 
508-624-6847 
817-871-6660 
506-745-6022 
508-888-2275 
617-233-1800 
617-233-1800 
506-336-7300 
508-336-7900 

506-842-6500 
508-678-0071 
617-628-1000 
508-432-2937 
508-432-2200 

508-432-1434 
506-34»-3410 

506-394-4000 

506-396-2288 

508-394-0300 

508-30»-2253 

800-248-6478 

508-398-6955 

800-448-8744 

506-481-3904 
508-481-7061 
413-781-7111 
506-422-6592 
617-297-7000 
506-347-3313 

506-347-3306 
506-347-6503 
508-44^-1776 
617-505-7910 

506-675-7700 
508-823-0430 
508-640-1003 

506-640-0700 
508-649-4400 
508-683-6564 

506-^3-1066 
617-245-9300 
617-784-6800 
617-890-2800 
506-835-6247 
508-045-2244 
506-432-1180 
414-734-6278 

413-732-1300 

413-788-0648 

413-781-6750 

413-731-1010 
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Property  nanw 


shaker  mill  tavern 
williamsville  inn 


aladdin  motor  inn  

flagship  motor  inn 

THE  CAPE  POINT  HOTEL 

THE  COVE  AT  YARMOUTH  

TIDEWATER  MOTOR  LODGE  ... 

BOSTON  MARRIOTT 

WESTBORO. 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

WESTRELD  MOTOR  INN  

HAMPTON  INN  FALL  RIVER 
WESTPORT. 

FOUR  ACRES  MOTEL  


THE  ORCHARDS 

THE  WILLIAMS  INN 

GOVERNOR  WINTHROP 

MOTEL. 
RADISSON     HOTEL     BOSTON 

NORTH 
WOBURN      COURTYARD      BY 

MARRIOTT. 

HOLIDAY  INN  WORCESTER 

WORCESTER  MARRIOTT  


Maryland 

DAYS  INN  ABERDEEN  

ECONO  LODGE  OF  ABERDEEN 

HOLIDAY  INN  CHESAPEAKE 
HOUSE. 

HOWARD  JOHNSON  LODGE  .... 

MOTEL  CAVALIER  

RED  ROOF  INN  ABERDEEN  

SHERATON  INN  ABERDEEN  .... 

KEYSERS  RIDGE  AUTO 
TRUCK  STOP  INC. 

ANNAPOLIS  COURTYARD  BY 
MARRIOTT. 

ANNAPOLIS  MARRIOTT  WA- 
TERFRONT. 

ANNAPOLIS  RAMADA  HOTEL  .. 

DAYS  INN  ANNAPOLIS 

GOVERNOR  CALVERT  HOUSE 

HOLIDAY  INN  ANNAPOLIS 

LOEWS  ANNAPOLIS  HOTEL 

MARYLAND  INN  

RESIDENCE  INN  BY  MAR- 
RIOTT ANNAPOLIS. 

ROBERT  JOHNSON 

STATE  HOUSE  INN 

ADMIRAL  FELL  INN  

BALTIMORE  COMFORT  INN  

BALTIMORE  MARRIOTT  INNER 
HARBOR. 

BELTWAY  MOTEL  &  RES- 
TAURANT. 

BEST  WESTERN  BALTIMORE 
EAST. 

BEST  WESTERN  WELCOME 
INN. 

BROOKSHIRE  INNER  HARBOR 
SUITES  HOTEL. 

BUDGET  PLAZA  MOTEL  

BWI  AIRPORT  MARRIOTT 

CLARION  INN  INNER  HARBOR 

COMFORT  INN  BWI  AIRPORT  .. 


CONTINENTAL  INN 


POBox/RtNo. 


1007  BEARDS  HILL 
RD. 


POBOXV 


Street  addrass 


2  OAK  ST 
RT.41  


225  RT.  28  

343  RT.  28  

476  MAIN  ST  

183  MAIN  ST  

RT.  28  135  MAIN  ST  .. 
5400  COMPUTER  DR 

25  CONNECTOR  RD  . 


21  SOUTHAMTON  RD 
53  OLD  BEDFORD  RD 


213  MAIN  ST 


222  ADAMS  RD  .. 
1090  MAIN  ST  .... 
600  SHIRLEY  ST 


2  FORBES  RD 

240  MISHAWUM  RD 


500  LINCOLN  ST 

10  LINCOLN  SQUARE 


783  W.  BEL  AIR  AVE 
820  W.  BEL  AIR  AVE 


793  W.  BELAIR  AVE  

1109  S.  PHILADELPHIA  BLVD 

988  BEARDS  HILL  RD  

980  BEARDS  HILL  RD  

US  RT.  40  4  US  RT.  29  


2559  RIVA  RD 


80  COMPROMISE  ST 


173  JENNIFER  RD  

1542  WHITEHALL  RD  

58  STATE  CIR  

210  HOLIDAY  CT  

126  WEST  ST 

16  CHURCH  CIR  

170  ADMIRAL  COCHRANE  DR 


23  STATE  CIR  

17  STATE  CIR  

888  S.  BROADWAY  .. 

24  W.  FRANKLIN  ST  . 
PRATT  &  EUTAW  ST 


3648  WASHINGTON  BLVD 

5625  O'DONNELL  ST , 

1660  WHITEHEAD  CT  

120  E.  LOMBARD  ST 


4806  RITCHIE  HWY  

1743  W.  NURSERY  RD 

711  EASTERN  AVE 

6921   BALTIMORE  ANNAPOLIS 

BLVD. 
8731  PULASKI  HWY  


Ctty/State/Zlp 


WEST      STOCKBRIDGE,      MA 

0126e-. 
WEST      STOCKBRIDGE.      MA 

01 266-. 
WEST  YARMOUTH.  MA  02673- 
WEST  YARMOUTH.  MA  02673- 
WEST  YARMOUTH.  MA  02673- 
WEST  YARMOUTH.  MA  02673- 
WEST  YARMOUTH,  MA  0267^- 
WESTBOROUGH.  MA  01581-  .. 

WESTBOROUGH.  MA  01581-  .. 


WESTRELD.  MA  01 085- 
WESTPORT.  MA  02790- 


WILLIAMSTOWN.    MA    01267- 

2608. 
WILLIAMSTOWN.  MA  01267-  ... 
WILLIAMSTOWN,  MA  01267-  ... 
WINTHROP.  MA  02152- 


WOBURN.  MA  01 801- 
WOBURN.  MA01801- 


WORCESTER.  MA  01605- 
WORCESTER.  MA  01  SOS- 
ABERDEEN,  MD  21001-  ... 
ABERDEEN.  MD  21001-  ... 
ABERDEEN.  MD  21001-  ... 


ABERDEEN.  MD  21001- 
ABERDEEN.  MD  21001- 
ABERDEEN,  MD  21001- 
ABERDEEN,  MD  21001- 
ACCIDENT,  MD  21520-  ., 


ANNAPOLIS,  MD  21401- 
ANNAPOLIS.  MD  21401- 


ANNAPOLIS, 
ANNAPOLIS, 
ANNAPOLIS, 
ANNAPOLIS, 
ANNAPOUS, 
ANNAPOLIS, 
ANNAPOLIS, 


MD  21401- 
MD  21401- 
MD  21401- 
MD  21401- 
MD  21401- 
MD  21401- 
MD  21401- 


ANNAPOLIS,  MD  21401- 

ANNAPOLIS,  MD  21401- 

BALTIMORE,  MD  21231-  

BALTIMORE,  MD  21201-5090 
BALTIMORE.  MO  21201-  


BALTIMORE.  MD  21227- 
BALTIMORE,  MD  21224- 


BALTIMORE. 

BALTIMORE. 

BALTIMORE, 
BALTIMORE, 
BALTIMORE, 
BALTIMORE. 


MD  21207- 

MD  21202- 

MD  21225- 
MD  21240- 
MD  21202- 
MD  21225- 


BALTIMORE.  MD  21237- 


413-232-8575 

413-274-6118 

506-775-5669 
508-775-6155 
506-77»-1500 
508-771-3666 
508-775-6322 
508-366-5511 

508-366-7700 

413-668-2821 
50e-67&-«500 

413-458-8158 

413-458-9611 
413-458-9371 
617-848-9700 

617-932-0999 

617-932-3200 

508-852-4000 
508-791-1600 

410-272-8500 
410-272-6500 
410-272-8100 

410-272-6000 
410-272-4100 
410-273-7806 
410-273-6300 
301-746-8710 

410-266-1555 

410-268-7555 

410-266-3131 
410-974-4440 
410-263-2641 
410-224-3150 
410-263-7777 
410-263-2641 
410-573-0300 

410-263-2641 
410-263-2641 
410-522-7377 
410-727-2000 
410-962-0202 

410-242-2363 

410-633-9500 

800-424-4667 

410-625-1300 

410-789-3776 
410-859-8300 
410-783-5553 
410-789-9100 

410-686-0300 
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Propefty  nam* 


DAYS  HOTEL  TIMONIUM  

DAYS  INN  

DAYS  INN  INNER  HARBOR  _.... 
DOUBLETREE     INN     AT    THE 
COLONNADE. 

HARBOR  COURT  HOTEL  

HOUDAY  INN  INNER  HARBOR 
HOUDAY  INN  SECURITY  BEL- 

MONT 
HYATT  REGENCY  BALTIMORE 

MARYLANOER  MOTEL  INC 

OMNI  INNER  HARBOR  HOTEL  . 

PARK  PLAZA  MOTEL 

RAOISSON  PLAZA  LORD  BAL- 
TIMORE HOTEL 

SHERATON     IWJER    HARBOR 
HOTEL 

SHIRLEY  MADISON  INN  PARK 
6L0Q. 

STAR  MOTEL  ...„ 

STOUFFER        HARBORPLACE 
HOTEL 

SUSSE  CHALET  _„ „„ 

TIP  TOP  MOTOR  COURT  INC  .. 

BEL  ALTON  MOTEL  INC 

THUNDERBIRD  APARTMENTS  . 

HOUDAY  INN  CALVERTON  

RAMAOA  INN  CALVERTON 

ATLANTIC  HOTEL  INN  &  RES- 
TAURANT. 

MARRIOTT  SUITES  BETHESDA 

AMERICAN  INN  OF  BETHESDA 

BETHESDA  MARRIOTT  HOTEL 

BETHESDA  RAMADA  HOTEL  & 
CONFERENCE  CENTER. 

HOLIDAY  INN  BETHESDA 

HYATT  REGENCY  BETHESDA  . 

MANOR  INN _ 

RESIDENCE     INN     BY     MAR- 
RIOTT. 

COMFORT  INN  HOTEL  &  CON- 
FERENCE CENTER. 

ECONO  LODGE 

SHERATON      INTERNATIONAL 
HOTEL  ON  BWI  AIRPORT. 

LEXINGTON    PARK    SUPER    8 
MOTEL 

ECONO  LODGE 

DAYS  INN  CAMP  SPRINGS  AN- 
DREWS AFB. 

HOLIDAY  INN  CAMP  SPRINGS 
ANDREWS  AFB. 

RAMADA  INN  CAMPSPRING  .... 

CAPITOL   HEIGHTS   SUPER   8 
MOTEL 

DAYS  INN  _.. 

BRAMPTON    BED    &    BREAK- 
FAST. 

IMPERIAL  HOTEL 

CHEVY  CHASE  HOLIDAY  INN  .. 

COLONY  SOUTH  HOTEL  

COMFORT  INN  CLINTON  

ECONO  LODGE  CLINTON 

COLLEGE  MOTOR  INN 

RODEWAY  INN 

COLLEGE     PARK     SUPER     6 
MOTEL 

COLUMBIA  HILTON  

COLUMBIA  INN  

COURTYARD    BY    MARRK)TT 
COLUMBIA. 

HOLIDAY  INN  COLUMBIA  


POBox/RtNa 


PO  BOX  730 


StTMt  addran 


9615  DEERCO  RD 

6700  SECURITY  BLVD  .... 

100  HOPKINS  PL  _. 

4  W.  UNIVERSITY  PKWY 


550  UQHT  ST 

301  W.  LOMBARD  ST 
1800  BELMONT  AVE  . 


300  UGHT  STREET  .... 
6401  PULASKI  HWY  ... 
101  W.  FAYETTE  ST  .. 
4900  RITCHIE  HWY  .... 
20  W.  BALTIMORE  ST 

300  S.  CHARLES  ST  ... 

205  W.  MADISON  ST  .. 


9619  PULASKI  HWY 
202  E.  PRATT  ST  ..... 


4  PHILADELPHIA  CT  

6251  WASHINGTON  BLVD 

9295  GRAIN  HWY  

9265  GRAIN  HWY  

4095  POWDER  MILL  RD  ... 
4050  POWDER  MILL  RO  ... 
2  N.  MAIN  ST  


6711  DEMOCRACY  BLVD 

8130  WISCONSIN  AVE 

5151  POOKS  HILL  RD  

8400  WISCONSIN  AVE 


8120  WISCONSIN  AVE _... 

ONE  BETHESDA  METRO  CTR 

1761  REGENTS  PARK  RD  

7335  WISCONSIN  AVE 


4500  GRAIN  HWY 


US  50  &  301  AT  MD  3  . 
7032  ELM  RD  , 


9290  THREE  NOTCH  RO  ..... 

RT.  50  4  OAKHia  RD 

5001  MERCEDES  BLVD  

4783  ALLENTOWN  RO  

5151  ALLENTOWN  RO  

150  HAMPTON  PARK  BLVD 

55  HAMPTON  PARK  BLVD  . 
25227  CHESTERTOWN  RD 


206  HIGH  ST  

5520  WISCONSIN  AVE  .. 
7401  SURRATTS  RO  ..... 

7979  MALCOLM  RD 

7851  MALCOLM  RO  ...... 

5043  BRANCHVILLE  RD 
9624  BALTIMORE  AVE  .. 
9150  BALTIMORE  AVE  .. 


5485  TWIN  KNOLLS  RO 
10207  WINCOPIN  OR  ... 
8910  STANFORD  BLVD  . 


7900  WASHINGTON  BLVD 


Ctty/Stata/Zlp 


BALTIMORE.  MD  21003- 
BALTIMORE.  MD  21207- 
BALTIMORE.  MO21201- 
BALTIMORE.  MD  21218- 

BALTIMORE.  MO  21202- 
BALTIMORE.  MD  21201- 
BALTIMORE.  MD  21244- 

BALTIMORE,  MD  21202- 
BALTIMORE.  MO  21205- 
BALTIMORE.  MD  21201- 
BALTIIMORE.  MO  21225- 
BALTIMORE.  MD  21201- 

BALTIMORE,  MO  21201- 

BALT1MORE,  MD  21201- 

BALTIMORE.  MO  21220- 
BALTIMORE.  MO  21202- 

BALTIMORE.  MO  21237- 
BALTIMORE.  MD  21227- 
BEL  ALTON.  MO  20611-  ., 
BEL  ALTON,  MO  20611-  . 
BELTSVILLE.  MO  20705-  , 
BELTSVILLE.  MO  20705-  , 
BERUN.MD  21811-  , 


BESTHESDA.  MD  20817- 
BETHESOA,  MD  20614-  ... 
BETHESDA.  MD  20614-  ... 
BETHESD^  MD  20814-  ... 


BETHESDA.  MO  20814- 
BETHESDA.  MD  20814-  , 
BETHESDA,  MD  20814-  , 
BETHESDA.  MD  20614- 


BOWIE,  MD  20718- 


BOWIE.  MD  20718-  

BWI  AIRPORT.  MD  21240-  .. 

CAUFORNIA.  MD  20619- 


CAMBRIDGE.  MD  21613- 

CAMP  SPRINGS,  MD  20746- 


CAMP  SPRINGS.  MO  20746-  ... 

CAMP  SPRINGS.  MD  2074&-  ... 
CAPITOL  HEIGHTS.  MD  2074^- 

CAPITOL  HEIGHTS,  MO  20743- 
CHESTERTOWN.  MO  21620-  ... 

CHESTERTOWN,  MD  21620-  ... 

CHEVY  CHASE,  MD  20815-  

CUNTON.  MD  20735-  

CUNTON,  MD  20735-  

CLINTON,  MO  20735-  

COaEGE  PARK,  MD  20740-  ... 
COLLEGE  PARK,  MD  20740-  ... 
COLLEGE  PARK  AVENUE.  MD 
2074O-. 

COLUMBIA.  MO  21045-  

COLUMBIA,  MD  21044-  

COLUMBIA.  MD  2104S-  

COLUMBIA,  MO  20794-  


Telephone 


41(>-«60-1000 
410-281-1800 
410-676-1000 
410-235-5400 

410-234-0550 
410-685-3500 
410-265-1400 

410-52fr-1234 
410-485-3600 
410-752-1100 
410-789-0500 
410-53»-8400 

410-962-6300 

410-728-6550 

410-667-3169 
410-547-1200 

410-574-8100 
410-79ft-0227 
301-934-0505 
301-932-6255 
301-937-4422 
301-572-7100 
410-641-3589 

301-697-6600 
301-656-9300 
301-697-9400 
301-654-1000 

301-652-2000 
301-657-1234 
301-666-0100 
301-718-0200 

301-464-2200 

301-464-2200 
410-859-3300 

301-662-9622 

410-221-0800 
301-423-2323 

301-420-2800 

301-699-7700 
301-350-6801 

301-336-6900 
410-778-1860 

410-776-5000 
301-656-1500 
301-656-4500 
301-656-6200 
301-656-2800 
301-^1-3707 
301-474-2797 
301-474-0604 

410-097-1060 
410-730-3900 
410-290-0002 

410-799-7500 
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Property  name 


continental  MOTOR  INN  

INN  AT  WALNUT  BOTTOM 

MT.  VIEW  MOTEL  &  APART- 
MENTS 

TRAVaER  MOTEL 

COMFORT  INN  OF  EASTON 

DAYS  INN  EASTON  _ 

TIDEWATER  INN  

BEST  WESTERN  INVITATION 
INN. 

COMFORT  INN  EDGEWOOO  .... 

DAYS  INN  EDGEWOOD  

MOTEL  EDGEWOOO  

ECONO  LODGE 

EXEC  MOTEL  

ELKTON  LODGE  ™. 

MOTEL  6 _ 

SUTTON  MOTEL  

TURF  VALLEY  HOTEL  &  COUN- 
TRY CLUB. 

TOWN  N  COIWTRY  MOTEL  

COMFORT  INN 

DAYS  INN  FREDERICK  

FREDERICK  HOUDAY  INN  


POBox/RtNa 


PO  BOX  366 


HAMPTON  INN  FREDERICK  

HOUDAY      INN      FREDERICK 

FORT  DETRICK. 
MASSER-S     MOTEL    &     RES- 
TAURANT. 

SUPER  8  MOTEL  

YOUGH     VALLEY    MOTEL    & 

RESTAURANT. 

COMFORT  INN  

FAIRUNGERS  HOTEL  GUNTER 
COMPORT  INN  SHADY  GROVE 

GAITHERSBURG. 
COURTYARD    BY    MARRIOTT 

GAITHERSBURa 
ECONO  LODGE 

GAJTHERSBURG. 
GAITHERSBURG  HILTON 

HOTEL 
HOLIDAY  INN  GAITHERSBURG 

HOUDAY  INN  GAITHERSBURG 


Street  addrese 


RED  ROOF  INN  „... 

COMFORT  INN  GERMANTOWN 

HAMPTON  INN  BALTIMORE 
SOUTR 

HOUDAY  INN  SOUTH 

CASSELMAN  INC  

HOUDAY  INN  QRANTSVILLE  ... 

SLEEP  INN  KENT  ISLAND 
GRASONVILLE. 

COURTYARD  BY  MARRIOTT  .... 

GREENBELT  MARRIOTT 

HOLIDAY  INN  GREENBELT  

BEST  WESTERN  VENICE  INN  .. 

HOWARD  JOHNSON  PLAZA 
HOTEL 

RAMAOA  INN „ 

SHERATON  INN  HAGERS- 
TOWN  CONFERENCE  CEN- 
TER. 

WELLESLEY  MN 

COMFORT  INN  _ ...........„.._.. 

DAYS  INN  BWI  AIRPORT 

RAMADA  HOTEL  BWI  AIRPORT 


15001  NATIONAL  HWY  

120  GREENE  ST  

RT.  3  220  N.  BEDFORD  RD 


RT.  13  .„ 

8523  OCEAN  GATEWAY 
7018  OCEAN  GATEWAY 

101  E.  DOVER  ST 

1709  EDGEWOOD  RO  .». 


1700  VAN  BIBBER  RD  ..„ 

21 16  EMMORTON  PARK  RD 

2209  PULASKI  HWY  

5895  BONNIEVIEW  LN  _, 

6265  WASHINGTON  BLVD  __ 

200  BELLE  HILL  RD »., 

223  BELLE  HILL  RD _.. 

405  E.  PULASKI  HWY 

2700  TURF  VALLEY  RD  


10870  CRAIN  HWY  

420  PROSPECT  BLVD „ 

5646  BUCKEYSTOWN  PIKE  

1-270  AT  RT.  85  5400  HOLIDAY 

D. 
RT.   65  5311    BUCKEYSTOWN 

PIKE. 
999  W.  PATRrcK  ST _ 


1505  W.  PATRICK  ST  „ 

5579  SPECTRUM  DR  

RT.  2  BOX  9.  138  WALNUT  ST  . 


RT.  36  

11  W.  MAIN  ST 

16216  FREDERICK  RD 


805RUSSEaAVE  

18715  N.  FREDERICK  AVE 
620  PERRY  PKWY 


2      MONTGOMERY      VILLAGE 

AVE. 
2      MONTGOMERY      VILLAGE 

AVE. 

497  QUINCE  ORCHARD  RD  

20260  GOLDEN  ROD  LN  .„ 

6617  RHOMB  HWY  


6600  RITCHIE  HWY 

MAIN  ST  

RT.  2  BOX  35  H 

RT.  50&301   ....„ 


6301  GOLDEN  TRIANGLE  OR 

6400  IVY  LN  

7200  HANOVER  Dfl 

431  DUAL  HWY 

107  UNDERPASS  WAY  

901  DUAL  HWY 

1910  DUAL  HWY 


1101  DUAL  HWY 

116UMESTONER0.. 
7481  NEW  RIDGE  RD 
7253  PARKWAY  DR  ... 


City/Stata/Zip 


CUMBERLAND.  MD  21502- 
CUIt^ERLAND,  MD  21502- 
CU»«E%AND,  MD  21502- 

DELMAa  MD  21875- 

EASTON.  MD  21601-  

EASTON.  MD  21601-  

EASTON.  MD  21601-  

EDGEWOOO,  MD  2104O-  ... 


EDGEWOOO.  MD  21040-  .... 
EDGEWOOO.  MD  2104(^  .«. 
EDGEWOOD,  MD  2104O-  .... 

ELKRIDGE.  MD  21227- 

ELKRIDGE,  MD  21227-S236 
ELKTON.  MD  21921-«042  .... 

ELKTON.  MD  21921- 

ELKTON.  MO  21921- „.. 

ELUCOTT  OTY.  MO  21042- 


FAULKNER.  MD  20632-  ., 
FREDERICK.  MO  21 701- 
FREDERICK.  MO  21701- 
FREDERICK,  MO  21701- 


FREDERICK.  MO  21701- 
FREDER1CK.  MD  21702- 
FREDER1CK.  MD  21702- 


FREDER1CK.  MO  21701-  .... 
FRIENDSVILLE.  MD  21531- 


FROSTBURG.  MD  21532- 

FROSTBURG.  MD  21532- 

GAITHERSBURG.  MD  20877- 

GATTHERSBURG.  MD  20879- 

GATTHERSBURG.  MD  20879- 

GAITHERSBURG.  MO  20877- 

GAITHERSBURG.  MD  20879- 

GAITHERSBURG.  MD  20879- 

GAITHERSBURG.  MD  20678- 
GERMANTOWN.  MD  20874-  .. 
GLEN  BURNIE.  MD  21061- 


GLEN  BURNIE,  MD  21061-  .. 
GRANTSVILLE.MD  21536-  . 
GRANTSVILLE,  MD  21536-  . 
GRASONVILLE.  MD  21638-  . 

GREENBELT.  MD  20770-  „. 
GREENBELT,  MD  20770-  .„ 
GREENBELT,  MO  20770-  _.. 
HAGERSTOWN.  MD  21740- 
HAGERSTOWN,  MD  21740- 

HAQERSTOWN,  MD  21740- 
HAGERSTOWN.  MO  21740- 


HAGERSTOWN.  MO  21740- 

HANCOCK.  MD  21750- 

HANOVER  MD  21076- 

HANOVEa  MD  21076-  


301-72^-2201 
301-777-0003 
310-724-6600 

410-742-8701 
410-820-6333 
410-822-4600 
410-822-1300 
410-67»-«700 

410-679-0770 
410-671-9990 
410-676-4466 
410-796-1020 
410-79^-4466 
410-398-9400 
301-392-6020 
410-366-3830 
410-465-1500 

301-934-82S2 
301-695-6200 
301-694-6600 
301-694-7500 

301-698-2500 

301-662-^141 

301-663-3696 

301-695-2881 
301-746-5836 

301-68»-20S0 
301-689-6511 
301-330-0023 

301-670-0008 

301-963-3840 

301-977-8900 

301-948-6900 

301-948-8900 

301-977-3311 
301-428-1300 
410-761-7666 

410-761-8300 
310-895-5055 
301-895-5993 
410-827-6921 

301-441-3311 
301-441-3700 
301-962-7000 
301-733-0830 
301-797-2500 

301-733-6100 
301-790-3010 


301-733-2700 
301-678-6101 
410-684-3368 
410-712-4300 
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Property  nam* 


RED     ROOF     INN     #107     BW 

PARKWAY 
HAVRE  DE  GRACE  SUPER  8 

MOTEL 
HAMPTON  INN  HUNT  VALLEY  . 
HUNT     VALLEY     COURTYARD 

BY  H4ARRIOTT. 
MARRIOTTS     HUNT     VALLEY 

INN. 
RESIDENCE    INN    HUNT   VAL- 
LEY. 

INDIAN  HEAD  INN 

COMFORT  INN  JESSUP 

RED    ROOF    INN    COLUMBIA 

JESSUP. 

SUSSE  CHALET  JESSUP 

COURTYARD     BY     MARRIOTT 

LANDOVER. 

HAMPTON  INN  

HOLIDAY    INN    CAPITAL   CEN- 
TRE. 

COMFORT  INN  

RED  ROOF  INN  

301  PROPERTY  MANAGEMENT 

VENTURES  ECONO  LODGE. 
BEST  WESTERN  LAPLATA  INN 
BEST    WESTERN    MARYLAND 

INN. 

COMFORT  SUITES  

ECONO  LODGE  LAUREL  

HOLIDAY  INN  LAUREL  

RED  ROOF  INN  LAUREL 

VALENCIA     MOTEL     &     EFR- 

CIENCIES. 
BEST    WESTERN    BRADDOCK 

MOTOR  INN. 

SCOTTISH  INNS 

BELVEDERE  MOTOR  INN  

PATUXENT INN  

COURTYARD     BY     MARRIOTT 

BALTIMORE  BWI  AIRPORT. 
GUEST      OUARTERS      SUITE 

HOTEL  BWI  AIRPORT. 

HAMPTON  INN  BWI  

HOLIDAY  INN  BWI  AIRPORT  .... 

SUSSE  CHALET  BWI  

MOTEL  6 

RED  ROOr  INN  #140 

INNLET  MOTOR  LODGE  

ROYAL  OAKS  INN  

WISP  RESORT  HOTEL 

HiLL  MOTEL  ;.... 

WHITE  GABLES  MOTEL 

ALPINE  VILLAGE 

OAK  LAND  MOTEL 

ALBRIGHTS  ASSOC. 

ALBRIGHT  MOTEL 

BEACHMARK  MOTEL  

BEST  WESTERN  FLAGSHIP  

COASTAL  INN  

COCONUT  H4AL0RIE  HOTEL  .... 

DAYS  INN  

ECONO  LODGE  OCEANSIDE  ... 

EXECUTIVE  MOTEL 

FRANCIS  SCOTT  KEY  MOTEL  . 
GEORGIA       BELLE       SUITES 

HOTEL 

HARRISON  HALL  HOTEL  

HOLIDAY  INN  OCEANFRONT  ... 

KITTIWAKE  MOTEL 

LIGHTHOUSE  CLUB  HOTEL  


POBox/RtNo. 


PO  BOX  1661 


PO  BOX  778 


- 

P0B0X11  

PO  BOX  35 

PO  BOX  357 

PO  BOX  5200  

PO  BOX  425 

PO  BOX  540 

PO  BOX  468 


PO  BOX  160 


Street  address 


7306  PARKWAY  DR 
829  PULASKI  HWY  . 


11200  YORK  RO  

221  INTERNATIONAL  OR 


245  SHAWAN  RD 

10710  BEAVER  DAM  RD 


874  STRAUSS  AVE 

8828  WASHINGTON  BLVD 
8000  WASHINGTON  BLVD 


7300  CRESTMOUNT  RD 
8330  CORPORATE  DR  ... 


9421  W.  LARGO  DR 
9100  BASIL  CT 


6205  ANNAPOLIS  RO  

9050  LANHAM  SEVERN  RD 
RTES  301  &  6 


400  US  301  S  

15101  SWEIZER  LN 


14402  LAUREL  AVE 

9750  WASHINGTON  BLVD  .. 

3400  FT.  MEADE  RD  

12525  LAUREL  BOWIE  RD  . 
10131  WASHINGTON  BLVD 

1268  NATIONAL  HWY  


1262  NATIONAL  HWY 
60  MAIN  ST  


1671  W.  NURSERY  RD  . 
1300  CONCOURSE  DR 


829  ELKRIDGE  LANDING  RD 
890  ELKRIDGE  LANDING  RD 

1734  W.  NURSERY  RD 

5193  RAYNOR  AVE  


827  ELKRIDGE  LANDING  RD 

DEEP  CREEK  DR  

HCR  2  DEEP  CREEK  DR  

MARSH  HILL  RD 

351  VETERANS  HWY 

RT.  3  N  

RT  6 

435  N.  THIRD  ST  "!!!""!.'!."."!!I 

#  3  N.  1ST  ST 


73RD  ST.  &  COASTAL  HWY  . 

2600  BALTIMORE  AVE  

2601  PHILADELPHIA  AVE  

201  60TH  ST.  IN  THE  BAY  .... 

4201  COASTAL  HWY 

145TH  ST.  &  COASTAL  HWY 
30TH  ST.  BALTIMORE  AVE  ... 

US  50  AT  ELM  ST 

12000  COASTAL  HWY 


1409  BOARDWALK  

6600  COASTAL  HWY 

45TH  ST.  &  OCEANFRONT 
56TH  ST.  IN-THE-BAY  


Clty/Stata/ZIp 


HANOVER.  MD  2107»- 


HAVRE  DE  GRACE.  MD  21078- 


HUNT  VALLEY.  MD  21031- 
HUNT  VALLEY.  MD  21030- 


HUNT  VALLEY.  MD  21031- 

HUNT  VALLEY.  MB  21030- 

INDIAN  HEAD.  MD  20640-  .. 

JESSUP.  MD  20794-  

JESSUP,  MD  20794-  


JESSUP.  MD  20794-  

LANDOVER.  MO  20785- 

LANDOVER.  MD  20785- 
LANDOVER.  MD  20785- 


LANDOVER  HILLS  MD 
LANHAM,  MD  20706-  . 
LAPLATA,  MD  20646-  , 

LAPLATA.  MD  20646-  , 
LAUREL  MD  20705-  ... 


LAUREL  MD  20707- 
LAUREL  MD  2072a- 
LAUREL.  MD  20724- 
LAUREL  MD  20706- 
LAUREL.  MD  20723- 

LAVALE.  MD  21502- . 


LAVALE,  MD  21502- 

LEXINGTON  PARK,  MD  20653- 
LEXINGTON  PARK,  MD  20653- 
LINTHKXJM,  MD  21090- 


LINTHICUM,  MD  21090- 


LINTHICUM,  MD  2109O-  . 
LINTHICUM,  MD  21090-  . 
LINTHICUM,  MD  21090-  . 
LINTHICUM       HEIGHTS. 

21090-. 
LINTHICUM  HTS,  MD  21090- 

MCHENRY.  MD  21541-  

MCHENRY,  MD  21541- 

MCHENRY.  MD  21541-  

MILLERSViaE,  MD  21108-  .. 
MILLERSVILLE,  MD  21106-  .. 

OAKLAND,  MD  21550-  

OAKLAND,  MD  21550- 

OCEAN  CITY.  MD  21842- 


MD 


OCEAN 
OCEAN 
OCEAN 
OCEAN 
OCEAN 
OCEAN 
OCEAN 
OCEAN 
OCEAN 


CITY. 
CTTY. 
CITY. 
CITY. 
CITY, 
CITY. 
CITY. 
CITY. 
CITY. 


MD  21842- 
MD  21842- 
MD  21842- 
MD21842- 
MD  21842- 
MD  21842- 
MD  21842- 
MD  21842- 
MD  21842- 


OCEAN  CITY.  MD  21842- 
OCEAN  OTY,  MD  21842- 
OCEAN  CITY,  MD  21842- 
OCEAN  CITY.  MD  21842- 


Telephone 


410^712-4070 

410-939-1880 

410-527-1500 
410-584-7070 

410-785-7000 

410-684-7370 

301-753-6090 
410-880-3133 
410-796-0380 

410-799-1500 
301-677-3373 

301-499-4600 
301-773-0700 

301-322-6000 
301-731-6830 
301-934-1400 

301-934-4900 
301-776-5300 

301-206-7600 
301-766-8008 
301-496-0900 
301-498-8811 
301-725-4200 

301-729-3300 

301-729-2880 
301-66S-6666 
301-662-4100 
410-659-6855 

410-650-0747 

410-850-0600 
410-859-8400 
410-659-2333 
410-636-9070 


301-387-5596 
301-687-4200 
301-387-5581 
410-923-6417 
410-923-2222 
301-387-5534 
301-334-2171 
410-289-9205 

800-638-1600 
410-289-3384 
410-289-7722 
410-723-6100 
410-289-6488 
800-443-4557 
800-638-1600 
410-213-0088 
410-250-4000 

410-289-6222 
410-624-1600 
800-638-3244 
410-524-5400 


Federal  Register  /  Vol  58,  No.  227  /  Monday.  November  29,  1993  /  Notices 


62885 
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Property  name 


MADtSON  BEACH  MOTEL _. 

MARSHALL  INN  MOTEL  

OCEAN  PARK  MOTEL  

OCEAraC  MOTEL 

PHILUPS  BEACH  PLAZA 
HOTEL 

PLIM  PLAZA  HOTEL  „.. 

PRINCESS  ROYALE  OCEAN- 
FRONT     HOTEL     &     CONF. 

QUALITY  INN  BEACHFRONT  .... 

QUALITY  INN  OCEANFRONT  ... 

RED  CARPET  INN 

SAHARA  MOTEL  „.. 

SANDYH1LL  MOTEL  

SEABONAY  MOTEL  

SHERATON  OCEAN  CITY  RE- 
SORT &  CONF.  CNTR. 

STARDUST  MOTEL ._. 

SUMMER  BEACH  CONDOMIN- 
IUM. 

TIDES  MOTEL  

WINDJAMMER  APT  MOTEL  

RAMADA  HOTEL  AT  OXON 
HILL 

RED  ROOF  INN  #181  OXON 
HILL 

SUSSE  CHALET .,.„ 

WELCOME  INN 

C0MR3RT  INN  OF  PERRY- 
V1LLE. 

COMPORT  INN  NW 

HOUDAY  INN  PIKESVILLE 

PIKESVILLE  HILTON  INN  

QUALITY  INN „ 

ECONO  LODGE  PRINCESS 
ANNE. 

SWANN  POINT  INN  ._ 

COLONIAL  MANOR  INN 

COURTYARD  BY  MARRKDTT 
ROCKVILLE 

DAYS  INN  

HOUDAY  INN  CROWNE  PLAZA 

HOWARD  JOHHSON  HOTEL  .... 

RAMADA  INN  ROCKViaE  

WOOOFIN  SUITES  HOTEL 

PASADENA  INN  &  CON- 
FERENCE CENTER. 

BEST  WESTERN  STATESMAN 
MOTEL 

COMFORT  INN  

DAYS  INN  SALISBURY  

HAMPTON  INN  SALISBURY  

HOLIDAY  INN  OF  SALISBURY  .. 

SALISBURY  SUPER  8  MOTEL  .. 

SHERATON  SALISBURY  INN  .... 

COURTYARD  BY  MARRIOTT 
SILVER  SPRING. 

QUALITY  HOTEL  SILVER 
SPRING. 

SILVER  SPRING  MOTOR  INN  ... 

HOLIDAY  INN  SOLOMONS  

SOLOMONS  COMFORT  INN  

KEMP  HOUSE  INN  

PARSONAGE  INN  

ST.  MICHAELS  HARBOUR  INN 
&  MARINA. 

KENT  MANOR  INN  

THURMONT  SUPER  8  MOTEL  .. 

HARRISON'S  COUNTRY  INN  A 
SPORTFISHING  CENTER. 


POBox/RtNo. 


PO  BOX  235 
PO  BOX  978 


PO  BOX  310 


Street  address 


RRST  ST,  &  BALTIMORE  AVE 

6104  62ND  ST  

1701  ATLANTIC  AVE  „ 

710  S.  PHILADELPHIA  AVE  

OCEANFRONT  AT  13TH  ST  .... 


109  N.  BOARDWALK 
9100  COASTAL  HWY 


3301  33RO  ST  ...„ 

5400  COASTAL  HWY 

12534  OCEAN  GATEWAY  

19TH  ST.  &  BALTIMORE  AVE 

1710  BALTIMORE  AVE 

2711  ATLANTIC  AVE  

10100  OCEAN  HWY  . 


3200  BALTIMORE  AVE 
#3  35TH  ST 


71STST.  &OCEANSIDE 

4503  ATLANTIC  AVE  

6400  OXON  Hia  RO  


6170  OXON  HILL  RD  


6363  OXON  HILL  RD  . 
8729  LOCH  BEND  DR 
61  HEATHER  LN  


10  WOODED  WAY  

1721  REISTERSTOWN  RD 
1726  REISTERSTOWN  RO 

825  OCEAN  HWY 

10936  MARKET  LN  


RT.  20  &  COLEMAN  RD  , 
11410  ROCKVILLE  PIKE 
2500  RESEARCH  BLVD  , 


16001  SHADY  GROVE  RD  

1750  ROCKVILLE  PIKE  

1251  W.  MONTGOMERY  AVE 

1775  ROCKVILLE  PIKE  

1380  PICCARD  DR  

25876  ROYAL  OAK  RD 


712  N.SAUSBURY  BLVD 


RT.  11 

RT.  13  RR  #6 

1735  N.  SAUSBURY  BLVD  

RT.  11,BOX226USRT.  13N 

2615  N.  SAUSBURY  BLVD  

300  S.  SALISBURY  BLVD 

12521  PROSPERITY  DR  


8727  COLESVILLE  RO 


7927  GEORGIA  AVE 
155  HOUDAY  DR  ..„ 

LORE  RO  

412  TALBOT  ST  . 

210  N.  TALBOT  

101  N.  HARBOR  RO 


500  KENT  MANOR  DR 

300  TIPPIN  DR  

5831  T1LGHMAN  ISLAND  RO 


Clty/Stata/Zlp 


OCEAN  CHY,  MO  21842- 

OCEAN  CTTY,  MO  21043-  

OCEAN  CITY,  MO  21842-  

OCEAN  CITY.  MO  21842-  

OCEAN  CITY.  MO  21842-0300 


OCEAN  CITY,  MO  21842- 
OCEAN  CITY.  MO  21842- 


OCEAN 
OCEAN 
OCEAN 
OCEAN 
OCEAN 
OCEAN 
OCEAN 


CITY.  MO 
CITY.  MO 
CITY.  MO 
CITY.  MO 
aTY,  MO 
CITY,  MO 
aTY,MO 


21842- 
21842- 
21842- 
21842- 
21842- 
21842- 
21842- 


OCEAN  CITY.  MO  21842-  „. 
OCEAN  CITY.  MO  21842-  _. 


OCEAN  CITY.  MO  2 1842- 
OCEAN  CITY.  MO  21842- 
OXON  HILL  MD  20745-  ... 


OXON  HILL  MO  20745- 


OXON  HILL  MO  20745-  ... 
PARKVILLE.  MD  21234-  ... 
PERRYViaE.  MD  21903- 


PIKESVILLE,  MO  21206- 

PIKESVILLE,  MD  21206- „. 

PIKESVILLE,  MD  21206- 

POCOMOKE,  MD  21851- 

PRINCESS  ANNE,  MO  21853- 


ROCKHALL  MO  21661- . 
ROCKVILLE,  MD  20852- 
ROCKVILLE.  MD  20850- 


ROCKVILLE. 
ROCKViaE. 
ROCKVILLE, 
ROCKVILLE. 
ROCKVILLE, 
ROYAL  OAK, 


MO2085O-  . 
MO  20852-  . 
MO2085O-  . 
MO20852-  . 
M020850-  . 
MO  21662- 


SAUSBURY.  MO  21801- 


SALISBURY,  MD  21801- 

SAUSBURY,  MO  21801- 

SALISBURY,  MO  21801-  „ 

SALISBURY.  MO  21801- 

SALISBURY,  MD  21801- , 

SAUSBURY,  MD  21801-  

SILVER  SPRING.  MD  20904- 

SILVER  SPRING.  MO  20910- 

SILVER  SPRING,  MO  20910- 

SOLOMONS,  MD  20688-  

SOLOMONS.  MD  20688-  

ST.  MICHAELS.  MO  21663-  ... 
ST.  MICHAELS,  MD  21663-  ... 
ST.  MICHAELS,  MO  21663-  ... 


STEVENSViaE,  MD  21666- 

THURMONT.  MO  21788- 

TILGHMAN,  MO  21671- 


Telephone 


410-28»-62e2 
410-524-6666 
410-289-7262 
410-289-6494 
41O-28»-0121 

410-289-6181 
410-524-7777 


410-289-1234 
410-524-7200 
410-213-0378 
800-638-1600 

410-289-6151 
410-289-9194 
410-524-3S3S 

410-289-6444 
410-289-1600 

800-638-1600 
410-289-9408 
301-630-4050 

301-567-8030 

301-839-0001 
410-668-7100 
410-642-2866 

410-484-7700 
410-486-6600 
410-653-1100 
410-057-1300 
410-651-0400 

410-63O-2S00 
301-881-5200 
301-670-6700 

301-O48-4300 
301-468-1100 
301-424-4940 
301-881-2300 
301-590-9880 
410-745-5053 

410-740-7155 

410-543^4666 
301-749-6200 
410-546-1300 
410-742-7194 
410-749-5131 
410-546-4400 
301-68O-K00 

301-589-5200 

301-587-3200 
410-326-6311 
410-326-6303 
410-745-2243 
410-745-5519 
410-745-9001 

410-643-5757 
301-271-7888 
410-886-2121 
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Property  name 


INN       TIMONIUM 


CON- 


HOLIDAY 

PLAZA. 

RED  ROOF  INN  #209  

QUALITY  INN  TOWSON 

FERENCE  CENTER. 
SHERATON  BALTIMORE 

NORTH  HOTEL. 

ECONO  LODGE  WALDORF  

WALDORF  HOLIDAY  INN  

WALDORF  SUPER  8  MOTEL  .... 
COMFORT  INN 

WESTMINISTER. 

DAYS  INN  WESTMINISTER 

WESTMINISTER  INN 

DAYS  INN  WILLIAMSPORT  


POBox/RtNa 


Maine 

COASTLINE  INN 

COMFORT  INN  CIVIC  CENTER 

DAYS  INN  

HOWARD  X)HNSON  

SUSSE        CHALET        MOTOR 
LODGE  AUGUSTA. 

BANGOR  AIRPORT  MARRKDT  .. 

BEST        WESTERN        WHITE 
HOUSE  INN. 

COMFORT  INN  BANGOR  

ECONO  LODGE 

FAIRFIELD  INN  BY  MARRIOTT 
BANGOR. 

QUALITY  INN  PHENIX  

RAMADA  INN  BANGOR  ... . 

ECONO  LODGE 

COMFORT  INN  

DAYS  INN  CARIBOU  „ 

COASTLINE  INN 

HARRASEEKET  INN  '."' 

ECONO  LODGE  OF 

KENNEBUNK. 
THE  CAPTAIN  LORD  MANSION 

DAYS  INN  

BEST  WESTERN  BLACK  BEAR 
INN. 

DAYS  INN  _ 

HOLIDAY  INN  BY  THE  BAY  .. 

QUALITY  SUITES  HOTEL 

SUSSE  CHALET  

COMFORT  INN  

FAIRFIELD  INN  BY  MARRIOTT 

PORTLAND  SCARBORO. 
COASTUNE  INN 


PO  BOX  800 


HAMPTON  INN 


HOWARD  JOHNSON  HOTEL 
PORTLAND  MARRIOTT 


SHERATON  TARA  HOTEL 


YORK  COMMONS  INN 

Michigan 
GRAND    TRAVERSE    RESORT 

CONDOMINIUM  COMPLEX 
GRAND    TRAVERSE    REPORT 

HOTEL. 
GRAND    TRAVERSE    RESORT 

TOWER. 
GRAND    TRAVERSE    RESORT 

VAaEYVIEW  CONDOS. 

TORCH  TIMBERS  INN  

COMFORT  INN  


PO  BOX  427 


Street  address 


2004  GREENSPRING  OR 


111  W.  TIMONIUM  RO 
1015  YORK  RD  „.. 


903  DULANEY  VALLEY  RD 


#4  BUSINESS  PARK  DR 

1  ST.  PATRrcKS  DR 

3550  CRAIN  HWY  

451  WMC  DR 


25  S.  CRANBERRY  RD 

5  S.  CENTER  ST 

310  E.  POTOMAC  ST  ... 


170  CENTER  ST  

281  CIVIC  CENTER  DR 

390  WESTERN  AVE 

110  COMMUNITY  DR  ... 
WHITTEN  RD  


308  GODFREY  BLVD  .. 
155  LITTLEFIELD  AVE 


750  HOGAN  RD 
482  ODLIN  RD  ... 
300  ODLIN  RD  ... 


20  BROAD  ST  

375  ODLIN  RD 

RT.  1  4  (-95  

199  PLEASANT  ST 

PO  BOX  57  

209  RT.  1  S  

162  MAIN  ST  

55  YORK  ST 


2  GORGES  RO  .. 
4  GODFREY  DR 


1150  BRIGHTON  AVE  .. 

88  SPRING  ST  

1050  WESTBROOK  ST 

340  PARK  AVE  

90  MAINE  MALL  RD 

6€  SPRING  ST  


80  JOHN  ROBERTS  RD 


171  PHILBROOKAVE 


675  MAIN  ST 


200  SABLE  OAKS  DR 


363  MAIN  MAa  RO 
12  BRICK  YARD  LN 


6300  US  31  N 
6300  US  31  N 
6300  US  31  N 
6300  US  31  N 


9260  SE  TORCH  LAKE  DR 
3110 W.MONROE  


City/Stata/Zip 


TIMONIUM,  MD  2109^- 

TIMONiUM,  MD  21093- 
TOWSON.  MD21204-.. 


TOWSON.  MO  21204- 


WALDORF.  MD  20601-  

WALDORF,  MD  20603-  .. 

WALDORF,  MD  20602-  

WESTMINISTER,  MD  2115ft- 

WESTMINISTER,  MD  21157-  , 
WESTMINISTER,  MD  21157-  , 
WILLIAMSPORT,  MD2179&-  . 


AUBURN.  ME  04210-  .. 
AUGUSTA,  ME  04330- 
AUGUSTA.  ME  04330- 
AUGUSTA,  ME  04330- 
AUGUSTA.  ME  04330- 


BANGOR.  ME  04401- 
BANGOR,  ME  04401- 

BANGOR,  ME  04401-  , 
BANGOR,  ME  04401-  . 
BANGOR.  ME  04401-  , 


BANGOR,  ME  04401- 

BANGOR,  ME  04401- 

BRUNSWICK.  ME  0401 1- 
BRUNSWICK,  ME  04011- 

CARlBOU,  ME  0473^ 

FREEPORT,  ME  04032-  ... 
FREEPORT.  ME  04032-  .. 
KENNEBUNK,  ME  04043- 


KENNEBUNKPORT.  ME  04046- 

KITTERY,  ME  03904-  „ 

ORONO,  ME  04473- 

PORTLAND.  ME  04102- 

PORTLAND,  ME  04101-  .... 

PORTLAND,  ME  04102- 

PORTLAND.  ME  04102- 

S.  PORTLAND.  ME  041 0&-  .. 
SCARBOROUGH,  ME  04074-  . 


SOUTH 

041 06-. 
SOUTH 

0410&-. 
SOUTH 

04106-. 
SOUTH 

041 06-. 
SOUTH 

041 06-. 
YORK.  ME  03909- 


PORTLAND, 
PORTLAND. 
PORTLAND. 


ME 
ME 
ME 


PORTLAND.        ME 
PORTLAND,        ME 


ACME.  Ml  49610-0404 
ACME.  Ml  49160-0404 
ACME.  Ml  49610-0404 
ACME,  Ml  49610-0404 


ALDEN,  Ml  49612- 
ALMA.  Ml  48801-  .. 


Telephone 


410-252-7373 

410-666-0380 
410-825-9190 

410-321-7400 

301-64S-0022 
301-645-8200 
301-932-8957 
410-857-1900 

410-857-0500 
410-857-4445 
301-582-3500 


207-784-1331 
207-623-1000 
207-622-«371 
207-622-4751 
207-622-3776 

207-947-6721 
207-862-3737 

207-942-7899 
207-942-6301 
207-990-0001 

207-947-3850 
207-947-6961 
207-729-9991 
207-729-1129 
207-493-3311 
207-865-3777 
207-865-9377 
207-985-6100 

207-967-3141 
207-439-6555 
207-866-7120 

207-775-3711 
207-775-2311 
207-775-2200 
207-871-0611 
207-775-0409 
207-883-0300 

207-772-3838 

207-773-4400 

207-775-5343 

207-«71-8000 

207-775-6161 

207-363-8903 

616-938-2100 

616-938-2100 

616-938-2100 

616-93ft-2100 

616-331-4050 
517-463-4400 
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Property  name 


ALPbNA  HOUDAY  INN 

HOUDAY  INN  ALPENA 

TOWER  MOTOR  INN  

BELL  TOWER  HOTEL 

COMFORT  INN  &  BUSINESS 
CENTER. 

COURTYARD  BY  MARRIOTT 
ANN  ARBOR. 

FAIRFIELD  INN  BY  MARRIOTT 
ANN  ARBOR. 

GLADSTONE  HOUSE  BED  & 
BREAKFAST. 

HAMPTON  INN  ANN  ARBOR 
NORTH 

HAMPTON  INN  ANN  ARBOR 
SOUTH 

HILTON  INN  ANN  ARBOR  .,_ 

RED  ROOF  INN  ; 

RESIDENCE  INN  BY  MAR- 
RIOTT ANN  ARBOR. 

SHERATON  INN  ANN  ARBOR  .. 

WEBER'S  INN 

REST  ALL  INN  AUBURN  MID- 
LAND. 

COURTYARD  BY  MARRIOTT 
AUBURN  HILLS. 

FAIRFIELD  INN  BY  MARRIOTT 
DET.  AUBURN  HiaS. 

HILTON  SUITES  

HOLIDAY  INN  AUBURN  HILLS  .. 

OJIBWA  RESORT  MOTEL 

SUPER  8  MOTEL  

HOWARD  JOHNSON  LODGE  .... 

STOUFFER  BATTLE  CREEK 
HOTEL 

THE  OLD  LAMPLIGHTER  

BELLEVILLE  SUPER  8  MOTEL  , 

RED  ROOF  INN  DETROIT  AIR- 
PORT. 

BENTON  HARBOR  SUPER  8 
MOTEL 

DAYS  INN 

HOLIDAY  INN  OF  BENTON 
HARBOR. 

MOTEL  6  

SUPER  8  MOTEL  BENTON 
HARBOR. 

CRYSTAL  BEACH  RESORT  

CLARION  HOTEL  &  CON- 
FERENCE CENTER. 

CLEARWATER  HOTEL  &  CON- 
DOMINIUMS. 

WHITE  SWAN  MOTEL  

BILL  OLIVER  BEST  WESTERN  . 

CADILLAC  INN  HAMPTON  INN  . 

DAYS  INN  ....„ 

MCGUIRE'S  RESORT  

BUDGITEL  INN  757 

CANTON  SUPER  8  MOTEL  

FAIRFIELD  INN  BY  MARRIOTT 
DET  WEST  CANTON. 

CLAW90N  SUPER  8  MOTEL  .... 

SUPER  8  MOTEL  

COURTYARD  BY  MARRIOTT 
DEARBORN. 

DEARBORN  INN  MARRIOTT 
HOTEL 

HAMPTON  INN  

HYATT  REGENCY  DEARBORN 

RED  ROOF  INN  

THE  RrrZ  CARLTON  HOTEL 

ATHENEUM  SUITE  HOTEL  


POBox/RtNo. 


PO  BOX  284  A 


PO  BOX  1588 


Street  address 


615  E.  FRONT  ST 

1000  US  23  N _..... 

1486M-32W  

300  S.  THAYER  ST 

2455  CAPTENTER  RO 


3205  BOARDWALK 


3285  BOARDWALK  .. 
2865  GLADSTONE  ... 

2300  GREEN  RD 

25  VICTORS  WAY 


610  HILTON  BLVD  .... 
3621  PLYMOUTH  RD 
BOO  VICTORS  WAY  ... 


3200  BOARDWALK 

3050  JACKSON  AVE  .... 
4955  S.  GARFIELD  RD 

1296  0PDYKERD 


1294  OPOYKE  RO 


2300  FEATHER-STONE  .. 

15O0OPDYKERD 

RT.  1  M-38  

790  MICHIGAN  AVE 

2590  CAPITOL  AVE  SW 
50  CAPITAL  AVE.  SW 


276  NE  CAPITAL  AVE  

45707  S  1-94  SERVICE  RD  

45501    N.   EXPRWY.   SERVICE 

DR. 
1950  E.  HAPIER  AVE 


RT.  139  2699  MICHIGAN 

2860  S.  MICHIGAN  HWY.  139 


2063  PIPESTONE  

1950  E.  NAPIER  AVE 


222  CENTER  ST 
10O5  PERRY  ST  . 

5400  SHORE  RD 


690  W.  CHICAGO  RD  

855  S.  LAKE  MITCHELL  DR 
US  131  1650  S.  MITCHELL  . 

6001  MILLS 

7880  MACKINAW  TRAIL 

41211  FORDRD  

3933  LOTZ  RD  

5700  HAGGERTY  RD  


1145  W.  MAPLE  

600  ORLEANS  BLVD 
5200  MERCURY  DR  . 


20301  OAKWOOD  BLVD 


20061  MICHIGAN  AVE  ... 
FAIRLANE  TOWN  CTR  .. 
24130  MICHIGAN  AVE  ... 
300  TOWN  CENTER  DR 
1000  BRUSH  „ 


CKy/State/ZIp 


ALPENA,  Ml  49707- 

ALPENA.  Ml  49707- 

ALPENA,  Ml  49707- 

ANN  ARBOR,  Ml  48104- 
ANN  ARBOa  Ml  4810&- 

ANN  ARBOR.  Ml  48108- 
ANN  ARBOa  Ml  48108- 
ANN  ARBOR.  Ml  481 04- 
ANN  ARBOR.  Ml  4ei0&- 
ANN  ARBOR.  Ml  481  OS- 
ANN  ARBOR.  Ml  48106- 
ANN  ARBOR,  Ml  48105- 
ANN  ARBOR.  Ml  48106- 


ANN  ARBOR.  Ml  48108-  

ANN  ARBOR,  Ml  48103-1997 
AUBURN.  Ml  48611- 


AUBURN  HILLS.  Ml  48326- 

AUBURN  HILLS.  Ml  48326- 

AUBURN  HILLS.  Ml  48326- 
AUBURN  HILLS.  Ml  48326- 

BARAGA.  Ml  49908- 

BARAGA,  Ml  49908- , 

BATTLE  CREEK.  Ml  49015- 
BATTLE  CREEK.  Ml  4901 7- 

BATTLE  CREEK.  Ml  49017- 
BELLEVILLE.  Ml  48111-  ....„, 
BELLEVILLE.  Ml  48111- 


BENTON  HARBOR.  Ml  49022- 

BENTON  HARBOR.  Ml  49022- 
BENTON  HARBOR  Ml  49022- 

BENTON  HARBOR.  Ml  49022- 
BENTON  HARBOR.  Ml  49022- 

BEULAH,  Ml  49617- 

BIG  RAPIDS.  Ml  49307- 


Telephone 


BREVORT.  Ml  49760- 

BRONSON,  Ml  49028- 
CAOILLAC.  Ml  49601- 
CADILLAC.  Ml  49601- 
CADILLAC.  Ml  49601- 
CADILLAC.  Ml  49601-  . 
CANTON.  Ml  48187- .... 
CANTON.  Ml  48188- .... 
CANTON,  Ml  48187- ... 


CLAWSON.  Ml  48017- 

COLDWATER.  Ml  49036- 
DEARBORN.  Ml  48126-  .. 


DEARBORN,  Ml  48242- 

DEARBORN.  Ml  48124- 
DEARBORN.  Ml  48126- 
DEARBORN,  MI48124- 
DEARBORN.  Ml  48126- 
DETROrr,  Ml  48226-  


517-356-2151 
517-356-2151 
517-356-6118 
313-789-3010 
313-97^-6100 

313-895-6900 

313-99S-6200 

313-769-0404 

313-996-4444 

313-665-5000 

313-761-7800 
313-896-6800 
313-696-6666 

313-996-0600 
313-769-2500 
517-662-7888 

313-373-4100 

313-373-2228 

313-334-2233 
313-373-4550 
906-353-7611 
906-353-6680 
616-965-3201 
616-963-7050 

616-963-2603 
313-699-1888 
313-697-2244 

616-826-1371 

616-925-7021 
616-925-3234 

616-925-5100 
616-926-1371 

616-882-/229 
616-796-4400 

906-292-5506 

517-369-3485 
616-775-2458 
616-779-2900 
616-775-4414 
616-775-9947 
313-961-1808 
313-722-8880 
313-981-2440 

313-435-8881 
517-278-8833 
313-271-1400 

313-941-9400 

313-436-9600 
313-59^1234 
313-276-9732 
313-441-2000 
313-962-2323 
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Propafty  name 


DEARBORN  TRAVELOOQE 

DETROrr  AIRPORT  MARRIOTT 

HOUDAY        INN        DETROIT 
FAiRLANE. 

OMNI  INTERNATIONAL  HOTEL 

RADISSON      HOTEL      PONT- 
CHARTRAIN. 

RESIDENCE     INN     BY     MAR- 
RIOTT. 

RIVER  PLACE  INN  

SHORECREST  MOTOR  INN 

THE  WESTIN  HOTEL  RENAIS- 
SANCE CENTER. 

WINDMILL    TRUCK     STOP    & 
MOTEL. 

HOLIDAY      INN      UNIVERSITY 
PLACE. 

RESIDENCE     INN     BY     MAR- 
RIOTT. 

HOLIDAY  INN  TAWAS  BAY  RE- 
SORT. 

CAIRN  HOUSE  BED  A  BREAK- 
FAST. 

ELK  RAPIDS  BEACH  RESORT  . 

CLARION    HOTEL    ft    EXECU- 
TIVE SUITES. 

COMFORT  INN  OF  FARMING- 
TON  Hias. 

KNK3HTS  INN  


RADISSON  SUITE  HOTEL 
RED  ROOF  INN 


POBOK/RtNo. 


J.  PAULES  FENN  INN  BED  & 
BREAKFAST. 

COMFORT  INN  FLINT 

DAYS  INN  

ECONO  LODGE  FLINT  

FUNT  SUPER  8  MOTEL  

HAMPTON  INN  FLINT „.... 

RED  ROOF  INN  #004  FUNT 

BLUE  LAKE  RESORT „ „. 

BAVARIAN  INN  LODGE  .„ 

HARBOR  LIGHTS  MOTEL  

PINEVIEW  MOTEL  _.._ 

THE  HOMESTEAD  

DAYS  INN  

BUDGITEL  INN  

COMFORT   INN   GRAND   RAP- 
IDS. 
DAYS  INN  OF  GRAND  RAPIDS 
EASTBANK  WATERFRONT 

TOWERS  RADISSON  HOTEL 
GR^ND  RAPIDS  HAMPTON  INN 
HOLIDAY  INN  CROWNE  PLAZA 
LEXINGTON  HOTEL  SUITES  .... 
QUALITY  INN  TERRACE  CLUB  . 

RED  ROOF  INN  

RESIDENCE     INN     BY     MAR- 
RIOTT. 

LANDS  INN  SUITES _ 

CHIEF  SHOPPENAGONS  

NORTH  COUNTRY  LODGE  INC 
HARBOR        HILLS        MOTOR 

LODGE. 
COUNTRY  INN  BY  CARLSON  ... 

HOUDAY  INN  

KNK5HTS  COURT 

DOWNTOWNER  MOTEL 


PO  BOX  290 


23730  MKXIGAN  AVE 

DETROIT  METRO  AIRPORT 

5801    SOUTHFIELO    SERVICE 
OR. 

333  E.  JEFFERSON 

2  WASHINGTON  BLVD 

5777    SOUTHFIELO    SERVICE 

DR. 
1000  STROH'S  RIVER  PL.  DR  ., 

1316  E.  JEFFERSON  AVE 

RENAISSANCE  CENTER  


7262  LANSING  RD 
300  MAC  AVE 


1600  E  GRAND  RIVER  


300  E.  BAY  ST  

8160  CAIRN  HWY 


8975  N.  BAYSHORE  DR 
31525  W.  12  MILE  RD  .... 


30715  TWELVE  MILE  RD  .. 
37527  GRAND  RIVER  AVE 
37529  GRAND  RIVER  AVE 

24300  SINACOLA  CT 

2254  S.  58TH  ST 


2361  AUSTINS  PKWY 

2207  W  BRISTOL  RD 

932  S.  CENTER  RD 

3033  CLAUDE  AVE  „ 

1150    ROBERT   T.    LONGWAY 
BLVD. 

G-3219  MILLER  RD « 

6199  LARSON  RD 

ONE  COVERED  BRIDGE  LN 

15  SECOND  ST 

7328  N.  OLD  27 

WOOD  RIDGE  RD 

1500  S.  BEACON  BLVD 

2873  KRAFT  AVE.  SE 

4155  28TH  ST  _ 


310  PEARL  ST.  NW 
11  MONROE  NW...„ 


4981  28TH  ST.  SE  „ 

5700  28TH  ST.  SE  

5401  78TH  STREET  CT.  SE 

4495  28TH  ST.  SE  

5131  28TH  ST.  SE  

2701  E.  BELTUNE  SE  _.. 


3825  28TH  ST.  SW  

103  MICHIGAN  AVE 

N.  1-75  BUSINESS  LOOP 
8514M-119 ™ 


12260  JAMES  ST  „, 

650  E.  24TH  ST  . 

422  E.  32ND  ST  ..... 
110SHELDENAVE 


Clty/Stala/Zlp 


DETROIT,  Ml  48124- 
DETROIT,  Ml  48242- 
DETROrr,  Ml  48228- 

DETROrr.  Ml  48226- 
DETROIT.  Ml  48226- 

DETROIT,  Ml  4822S- 

DETROrr,  Ml  48228- 
DETROrr.  Ml  48207- 
DETROrr.  Ml  48243- 


DIMONDALE.  Ml  48821-  

EAST  LANSING,  Ml  48823-  . 
EAST  LANSING,  Ml  4882^  . 
EAST  TAWAS,  Ml  48730-  .„., 
ELK  RAPIDS,  Ml  49629-  


ELK  RAPIDS,  Ml  49629-  

FARMINGTON        HILLS,        Ml 

48334-. 
FARMINGTON        HILLS,        Ml 

48334-. 
FARMINGTON        HILLS,        Ml 

48335-. 
FARMINGTON        HILLS.        Ml 

48335-. 
FARMINGTON        HIUS.        Ml 

31347-8860. 
FENNVILLE,  Ml  49408-  


Teiephon* 


FUNT,  Ml  48507- 
FUNT,  Ml  48507- 
FLINT,  Ml  48503- 
FLINT,  Ml  48507- 
FLINT,  Ml  48503- 


FLINT,  Ml  48507- , 

FOUNTAIN,  Ml  49410-  

FRANKENMUTH,  Ml  48734- 

FRANKFORT.  Ml  49635- 

FREDERIC,  Ml  49733-  

GLEN  ARBOR.  Ml  49636-  .... 
GRAND  HAVEN,  Ml  49417-  , 
GRAND  RAPIDS,  Ml  49512- 
GRAND  RAPIDS.  Ml  49512- 

GRAND  RAPIDS.  Ml  49504- 
GRAND  RAPIDS,  Ml  49502- 

GRAND  RAPIDS,  Ml  49512- 
GRAND  RAPIDS,  Ml  49546- 
GRAND  RAPIDS,  Ml  49546- 
GRAND  RAPIDS,  Ml  49512- 
GRAND  RAPIDS.  Ml  49517- 
GRAND  RAPIDS.  Ml  49546- 


GRANDVILLE,  Ml  49418- 

GRAYLING,  Ml  49738- 

GRAYUNG.  Ml  49738- „ 

HARBOR  SPRINGS,  Ml  49740- 


HOLLAND.  Ml  49424-  .... 

HOLLAND.  Ml  49423- 

HOLLAND,  Ml  49423-  .... 
HOUGHTON,  Ml  49931-  , 


313-665-7250 
313-«41-0400 
313-336-^340 

313-222-7700 
31^-965-0200 

313-441-1700 

313-259-2500 
313-568-^000 
313-668-8000 

517-646-6752 

517-337-4440 

517-<J32-7711 

617-362-8601 

616-264-8894 

616-264-6400 
313-553-0000 

313-471-«220 

313-477-3200 

313-477-7800 

313-478-8640 

616-561-2836 

313-232-4222 
313-23»-4681 
313-744-0200 
313-230-7888 
313-238-7744 

313-733-1660 
616-^(62-3466 
517-652-2651 
616-352-6614 
517-348-8300 
616-334-5000 
616-842-1999 
616-956-3300 
616-957-2080 

616-235-7611 
616-242-6000 

616-956-9304 
616-957-1770 
616-940-8100 
616-945-3551 
616-942-0800 
616-957-8111 

616-531-5263 
517-348-6071 
517-348-8471 
616-347-«050 

616-396-6677 
616-394-0111 
616-392-1000 
906-482-4421 
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Propwiynanw 


BLACK  RIVER  LODGE  MOTEL 

CONOO  LODGING. 
COUMTRY  INN  BY  CARLSON  ... 
BUDGETEL  INN  #741  

40  WINKS  MOTEL 

BUDGETEL  INN 

FAIRHELD  INN  BY  MARRIOTT  . 
MALL        HOUSE        BED        & 

BREADFAST. 
KALAMAZOO       EXPRESSWAY 

HOTEL 

LA  QUINTA  INN  

LEES  INN  KALAMAZOO 

RADISSON  PLAZA  HOTAL  AT 

KALAMAZOO  CENTER. 

RESIDENCE  INN  

STUART  AVENUE  INN _. 

THE  HOUDAY  INN  AIRPORT  .... 
BEST        WESTERN        MIDAY 

HOTEL. 

DAYS  INN  LANSING  SOUTH 

HAMPTON  INN  LANSING  _. 

HARLEY  HOTEL  OF  LANSING  .. 
HOLIDAY    INN    SOUTH    CON- 
VENTION CENTER. 

KNIGHTS  INN 

LANSING  SUPER  8  MOTEL  

RADISSON  HOTEL  LANSING  .... 

RED  ROOF  INN  

RED  ROOF  INN  WEST 

SHERATON  LANSING  HOTEL  .. 
COURTYARD     BY     MARRIOTT 

DETROIT  UVONIA. 
DETROIT  MARRIOTT  LIVONIA  . 
HOLIDAY  INN  LIVONIA  WEST  .. 

LIVONU  SUPER  8  MOTEL 

RAMADA  INN  ._ 

HOLIDAY        INN        EXTRESS 

HOTEL 
HOLIDAY  WATERFRONT 

MOTEL 

SUPER  8  MOTEL  

BEST    WESTERN    INN    TROY 

MADISON  HEIGHTS. 
FAIRFIELD  INN  BY  MARRIOTT 

DET.  MADISON  HGTS. 
HAMPTON       INN       MADISON 

HEIGHTS. 

RED  ROOF  INN  

RESIDENCE     INN     BY     MAR- 
RIOTT TROY  SOUTHEAST. 

DAYS  INN  OF  MANISTEE 

MANISTEE  INN 

RAMADA  INN 

LEELANAU  COUNTRY  INN  

BREN7WX)D  MOTOR  INN 

MARQUETTE  MOTOR  LODGE  .. 
MARQUETTE  SUPER  8  MOTEL 
VILLAGE  INN  OF  MARQUETTE 

FERRIS  CHALET  MOTEL  

FAIRV1EW  INN 

HOLIDAY  INN  MIDLAND 

RAMADA  INN „.. 

COMFORT  INN 

HOLIDAY  INN  MT.  PLEASANT  .. 

COMFORT  INN 

COMFORT  INN  MUSKEGON 

CORNERHOUSE  MOTOR  INN  .. 
HOUDAY      INN      MUSKEGON 

HARBOR. 
COMFORT  INN 


POBox/RtNo. 


P.O.  BOX  485 


StTMt  address 


N12300  BLACK  RIVER  RD 


850  US  41  W  „. 

203SSERVK£DR  . 
6027  ANN  ARBOR  RO 

2605  DOUGLAS  

2203S.  11THST 

3800  E.  CORK  ST  

106  THOMPSON  ST  .. 


3600  E.  CORK  ST 

3750  EASY  ST 

2615  FAJRRELD  RO  

100  W.  MK>IIGAN  AVE  .. 

1500  E.  WLGORE  

229  237  STUARD  AVE  .... 

3522  SPRINKLE  RO „. 

7711  W.  SAGINAW  HWY 


6501  S.  PENNSYLVANIA 

525  NORTH  CANAL  RD  .» 

3600  DUNCKEL  DR  „.. 

6820  S.  CEDAR  ST 


11200  RAMADA  DR  

910  AMERICAN  RD „. 

Ill  N.  GRAND  AVE 

3615  DUNCKEL  RD 

7412  W.  SAGINAW  HWY  ...... 

925  S.  CREYTS  RD  

17200  N.  LAUREL  PARK  DR 


17100  LAUREL  PARK  DR. 
17123  LAUREL  PARK  DR. 
28512  SCHOOLCRAFT  .... 

30375  PLYMOUTH  RD 

364  LOWINGNEY 


723  S.  HURON  AVE 


601  N.  HURON  ... 
1331  W.  14  MILE 


32800  STEPHENSON  HWY 
32420  STEPHENSON  HWY 


32511  CONCORD  „ 

32650  STEPHENSON  HWY 


1462  US  31  S  

378  RIVER  ST  

LAKESHORE  DR 

148  E.  HARBOR  HWY  ... 

2603  US  41  W  

1010  M-28  E  

1275  US  41  W.  5 

1301  N.  THIRD  ST  

1484  GRATK)T  BLVD  ..... 
2200  W.  WACKERLY  ST 
1500  W.  WACKERLY  ST 
1815  S.  SAGINAW  RO  .... 

2424  S.  MISSION  

5665  E.  PKXARO  ...> 

M-28  EAST 

1675  E.  SHERMAN  

3350  GLADE  ST 

939  THIRD  ST  


CNy/Stata/ZIp 


IRONWOOD,  Ml  4903&-  . 

ISHPEMINa  Ml  48e4»- .. 

JACKSON,  Mi  49201- 

JACKSON,  Ml  49201- 

KALAMAZOO,  Ml  49007- 
KALAMAZOO,  Mi  49009- 
KALAMAZOO,  Ml  48001- 
KALAMAZOO,  Ml  4900fr- 

KALAMAZOO,  Ml  49001- 

KALAMAZOO,  Ml  49002- 
KALAMAZOO.  Ml  49002- 
KALAMAZOO,  Ml  49007- 

KALAMAZOO,  Ml  49001- 
KALAMAZOO,  Mi  49007- 
KALAMAZOO.  Ml  48002- 
LANSING,  Ml  48917- 


LANSING.  Ml  48911- 

LANSING,  Mi  48917-8755 

LANSING.  Ml  48910- 

LANSING,  Ml  48910- 


LANSING,  Ml  48911-  . 
LANSING,  Ml  48911- 
LANSING.  Ml  48933-  . 
LANSING.  Ml  48910-  . 
LANSING,  Ml  48917-  , 
LANSING.  Ml  48917-  . 
LIVONIA,  Ml  48152-  .. 


JCT.  M-123  &  M-28 


LIVONIA.  Ml  48152- 

LIVONIA,  Ml  48152- 

LIVONI^  Ml  48150- 

LIVONIA,  Ml  48150- , 

MACKINAW  CITY.  Ml  49701-  .. 

MACKINAW  aVf,  MI  49701-  .. 

MACKINAW  QTY.  Ml  49701-  ... 
MADISON  HEIGHTS,  Ml  48071- 

MADISON  HEIGHTS,  Ml  48071- 

MADiSON  HEIGHTS.  Ml  48071- 

MADISON  HEIGHTS,  Ml  48071- 
MADISON  HEIGHTS,  Ml  48071- 


Tslephons 


MANISTEE,  Ml  49660-  

MANISTEE,  Ml  49660-  

MANISTKXJE,  Ml  49654-  ... 
MAPLE  CITY,  Ml  49664-  .... 
MARQUETTE.  Ml  49855-  ... 
MARQUETTE.  Ml  49655-  ... 
MARQUETTE,  Ml  49855-  ... 
MARQUETTE.  Ml  49855-  „. 
MARYSVILLE,  Ml  48040-  ... 

MIDLAND,  Ml  48640- 

MIDLAND,  Ml  48640- 

MIDLAND,  Ml  48640- 

MT.  PLEASANT.  Ml  48858- 
MT.  PLEASANT.  Ml  48850- 

MUNISING.  Ml  49862- 

MUSKEGON,  Ml  49444- 

MUSKEGON,  Ml  49444-  ..... 
MUSKEGON,  Mi  49440- 


NEWBERRY,  Ml  49868- 


90O-432-3857 

906-485-6345 
517-789-6000 
517-764-3820 
616-382-6737 
616-372-7999 
616-344-8300 
610-343-2500 

616-385-3922 

616-388-3551 
616-382-6100 
616-343-3333 

616-349-0855 
616-342-0230 
616-381-7070 
517-627-8471 

517-M3-1650 
517-627-8381 
517-351-7600 
517-694-8123 

517-394-7200 
517-393-8006 
517-482-0188 
517-332-2575 
517-321-7246 
517-323-7100 
313-462-2000 

313-462-3100 
313-464-1300 
313-425-5150 
313-261-6800 
616-436-7100 

616-436-6055 

616-436-5252 
313-583-7000 

313-588-3388 

313-585-8881 

313-583-4700 
313-583-4322 

616-723-8385 
616-723-4000 
906-341-6911 
616-228-5060 
906-228-7494 
906-249-1712 
906-228-8100 
906-226-0400 
313-364-7500 
517-631-0070 
517-631-4220 
517-631-0570 
517-772-4000 
517-772-2905 
906-387-6292 
616-739-9092 
616-733-1056 
616-722-0100 

906-293-3218 
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Property  name 


r    PO  Box/Rt  No. 


DETROfT  NOV)  TRAVELODQE  . 

HAMPTON  INN  NORTHVILLE  ... 

NOVI  HILTON  „. 

SHERATON  OAKS  NOVI  

COMFORT  INN  OKEMOS 

REST  ALL  INN  OSCOOA  

RED  ROOF  INN 

EL  RANCHO  MOTEL  &  RES- 
TAURANT. 

THOMAS  EDISON  INN 

ALL  SEASONS  MOTEL 

DRIFTWOOD  MOTEL 

BUDGETEL  INN 

COURTYARD  BY  MARRIOTT 
DETROIT  AIRPORT. 

DAYS  HOTEL 

DETROIT  MARRIOTT  ROMU- 
LUS. 

FAIRFIELD  INN  BY  MARRIOTT 
DETROIT  AIRPORT. 

HILTON  SUITE  DETROIT 
METRO 

HOLIDAY  INN  METRO  

MERRIMAN  EXECUTIVE  INN  .... 
QUALITY  INN  METRO  AIRPORT 
RADISSON    HOTEL    DETROIT 

METRO  AIRPORT. 
ROMULUS  SUPER  8  MOTEL  .... 

BUDGETEL  INN 

KNIGHTS  INN  ROSEVILLE  

RED  ROOF  INN  

ROSEVILLE  SUPER  8  MOTEL  .. 

CURRYS  MOTEL 

HAMPTON  INN  SAGINAW 

KNIGHTS  INN  

RED  ROOF  INNS 

SHERATON  INN  FASHION 
SQUARE. 

TIMBERLINE  MOTEL  

COMFORT  INN  

CRESTVIEW  THRIFTY  INN  

SEAWAY  MOTEL „. 

OLD  HARBOR  INN  

THE  COLONIAL  HOTEL 

THE  FRIENDSHIP  INN  

COURTYARD  BY  MARRIOTT 
DETROIT  SOUTHFIELD. 

DETROIT  MARRKJTT  SOUTH- 
FIELD. 

DETROIT  SOUTHRELD  TRAV- 
EL LODGE. 

EMBASSY  SUITE  HOTEL 
SOUTHFIELD. 

RED  ROOF  INN  

RESIDENCE  INN  BY  MAR- 
RIOTT SOUTHFIELD. 

SOUTHFIELD  HILTON  GARDEN 
INN. 

BUDGETEL  INN 

ST.  CLAIR  INN 

AURORA  BOREALIS  MOTOR 
INN. 

ECONO  LODGE  . 

THUNDERBIRD  MOTOR  INN  .... 

SNOW  FLAKE  INN  INC  

BEST  WESTERN  STERLING 
INN. 

STERLING  HEIGHTS  SUPER  8 
MOTEL 

VILLAGER  LODGE  


PO  BOX  666 


PO  BOX  361 


Street  address 


21100  HAGQERTY  RD  

20600  HAGGERTY  RD 

21111  HAGGERTY  RD  

27000  SHERATON  OR 

2200  UNIVERSITY  PARK  DR 

4270  N.  US  23 

39700  ANN  ARBOR  RD 

3756  LAPEER  RD  


500  EDISON  PKWY 

9911  HWY.  2  

540  W.  THIRD  ST  .... 
9000  WICKHAM  RD 
30653  FLYNN  DR  .... 


8800  WICKHAM  ... 
30559  FLYNN  DR 


31119  RYNNDR 


8600  WICKHAM  RO 


31200  INDUSTRIAL  EXPRWY 


7600  MERRIMAN  RO 

31800  WICK  RD  

8000  MERRIMAN  RO 


9663  MIDDLEBELT  RD 

20675  13  MILE  RD  , 

31842  LITTLE  MACK 

31800  LITTLE  MACK , 

20445  ERIN  ST , 

6307  STATE  

2222  TITTABAWASSEE  RD 
2225  TITTABAWASSEE  RD 

966  S.  OUTER  DR  

4960  TOWNE  CENTRE  RD  . 


4404  »-75  BUSINESS  SPUR 

1200  ASHMUN 

1800  ASHMUN  ST 

515  WILLIAMS  ST 

532  DYCKMAN 

9817  M-140  HWY  

27027  NORTHWESTERN  HWY 


27033  NORTHWESTERN  HWY 
27650  NORTHWESTERN  HWY 
28100  FRANKLIN  RD 


27660  NORTHWESTERN  HWY 
26700  CENTRAL  PARK  BLVD  .. 


26000  AMERICAN  DR 


12888  REECH  RD  . 
500  N.  RIVERSIDE 
635  W.  US  2 


927  N.  STATE  ST 

10  S.  STATE  ST  

3622  RED  ARROW  HWY 
34911  VANDYKE 


■  ••••••••••■•••■•« 


34550  VAN  DYKE 
34858  VAN  DYKE 


Oty/Stata/ZIp 


NORTHVILLE.  Ml  48167-  .. 
NORTHVILLE.  Ml  48167-  .. 

NOVI.  Ml  4837S- 

NOVI.  Ml  48377- 

OKEMOS.  Ml  48864- 

OSCODA,  Ml  48750-  

PLYMOUTH,  Ml  48170-  ..... 
PORT  HURON.  Ml  48060- 

PORT  HURON.  Ml  48060- 
RAPID  RIVER.  Ml  49878-  .. 
ROGERS  CITY,  Ml  49779- 

ROMULUS.  Ml  48174- 

ROMULUS.  Ml  48174- 


ROMULUS,  Ml  48174- 
ROMULUS,  Ml  48174- 

ROMULUS,  Ml  48174- 

ROMULUS.  Ml  48174-  , 


ROMULUS.  Ml  481 74-31 3-72»- 
280 

ROMULUS.  Ml  48174- 

ROMULUS,  Ml  48174- 

ROMULUS.  Ml  48174- 


ROMULUS,  Ml  48174-  .. 
ROSEVILLE.  Ml  48066- 
ROSEVILLE.  Ml  48066- 
ROSEVILLE.  Ml  48066- 
ROSEVILLE.  Ml  48060- 
SAGINAW,  Ml  48603-  „. 
SAGINAW.  Ml  48604-  ... 
SAGINAW,  Ml  48604-  ... 
SAGINAW,  Ml  48601-  ..., 
SAGINAW,  Ml  48604-  .... 


SAUGATUCK.  Ml  49453-  

SAULT  STE  MARIE.  Ml  49783- 
SAULT  STE  MARIE.  Ml  49783- 
SAULT  STE  MARIE.  Ml  49783- 

SOUTH  HAVEN.  Ml  49090- 

SOUTH  HAVEN.  Ml  49090- 

SOUTH  HAVEN.  Ml  49090- 

SOUTHFIELD.  Ml  48034- 


SOUTHFIELD.  Ml  40834- 

SOUTHFIELD.  Ml  48034- 

SOUTHRELD.  Ml  48034- 

SOUTHRELD.  Ml  48034- 
SOUTHRELD.  Ml  48076- 

SOUTHFIELD.  Ml  48034- 

SOUTHGATE.  Ml  48195-  , 

ST.  CLAIR.  Ml  48079-  

ST.  K3NACE,  Ml  49781-  ... 


ST.  IGNACE,  Ml  49781-  

ST.  K3NACE.  Ml  49781-  

ST.  JOSEPH,  Ml  49085- 

STERLING        HEK3HTS.        Ml 

4831 2-. 
STERUNG       HEK3HTS.        Ml 

4831 2-. 
STERLING       HEK3HTS.       Ml 

48312-. 


Telephone 


313-349-7400 
313-462-1119 
313-348-4000 
313-340-5000 
517-349-8700 
517-739-8822 
313-459-3300 
313-085-3228 

313-984-8000 
906^74-6062 
517-734-4777 
313-722-0000 
313-721-3200 

313-729-0000 
313-729-7555 

313-720-2322 

313-728-9200 


313-728-2430 
313-320-2100 
313-729-2600 

313-946-8808 
313-296-0910 
313-294-6140 
313-296-0310 
313-296-1730 
517-793-1400 
517-792-7666 
517-791-1411 
517-754-8414 
517-790-5050 


906-635-1118 
906-635-5213 
906-632-8201 
616-637-8480 
616-637-2887 
616-037-5141 
313-350-1222 

313-356-7400 

313-353-6777 

313-350-2000 

313-353-7200 
313-352-8900 

313-357-1100 

313-374-3000 
313-329-2222 
906-643-7488 

906-043-7733 
906-643-8900 
616-42^-3261 
313-979-1400 

313-283-8830 

313-939-5555 
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Propefly  name 


PARK  INN  INTERNATIONAL  

holiday  INN  TAYLOR 

RED  ROOF  INN  TAYLOR  

TAYLOR  SUPER  B  MOTEL 

BEST  WESTERN  FOUR  SEA- 
SONS MOTEL 

DAYS  INN  AND  SUITES  

HAMPTON  INN  TRAVERSE 
CITY. 

PARK  PLACE  HOTEL 

COURTYARD  BY  MARRIOTT 
DETFOTTTROY. 

HOUDAY  INN  

NORTHFIELO  HILTON  

RED  ROOF  INNS  #021  

SOMERSET  INN  

TROY  MARROTT  ....„ 

BUDGETEL  \NN 

COURTYARD  BY  MARRIOTT 
DETROIT  WARREN. 

DAYS  MN 

FAIRRELD  iwj"'BY"MAR'RIOTT 
DETROIT  WARREN. 

HAMPTON  INN  DETROIT  WAR- 
REN. 

HOUDAY  INN 

HOMEWOOO  SUITES  DETROIT 
WARREN. 

RED  ROOF  INN 

RESIDENCE  INN  WARREN  

QUALITY  INN  CONFERENCE 
CENTER. 

SUPER  8  MOTEL  GRAND  RAP- 
IDS. 

radisson  on  the  lake  

afton  house  inn 

sand's  motel 

albert  lea  super  8  motel 

amerk:an  motel 

luther  crest  bible  camp 
adult  family  retreat. 

SUPER  e  MOTEL 

PIERCE  MOTEL 

NORTHRIDGE  EMERALD  INN  .. 

FOREST  GARDEN  MOTEL 

DAYS  INN  AUSTIN  

HOLIDAY  INN  AUSTIN 

AMERiaNN 

CYRUS  RESORT 

LAKERQAD  LODGE  INC 

SPORTSMAN'S  LODGE 

AMERICJNN  MOTEL „ 

STRAWBERRY  MOTEL 

COMFORT  INN  

HOUDAY  INN  

ROYAL  MOTEL  „ 

RUTTGER'S  BIRCHMONT 

LODGE. 

GIANTS  RIDGE  TRAINING 
CENTER. 

AMERICINN  MOTEL 

BLOOMWWTON  SUPER  8 
MOTEL. 

BRADBURY  SUITES  HOTEL  

EMBASSY  SUITES  BLOOMING- 
TON  MPLS  AIRPORT. 

HAMPTON  INN  MINNEAPOUS 
AIRPORT. 

HOUDAY  tr^  BLOOMINGTON 
CENTRAL  I 


POBoK/RtNo. 


PO  BOX  369 


Street  address 


PO  BOX  226F  .. 
PO  BOX  165A1 
PO  BOX  167  .... 


PO  BOX  265 


PO  BOX  190 


4290  RED  ARROW  HWY 

20777  EUREKA  RD 

21230  EUREKA  RO 

15101  HURON  ST  

305  MUNSON  AVE 

420  MUNSON  AVE 

100  US  31  N  


300  E.  STATE  ST  „. 
1525  E.  MAPLE  RO 


2737  ROCHESTER  CT 

5500  CROOKS  RD 

2360  ROCHESTER  CT 
2601  W.  BIG  BEAVER  , 
200  W.  BK3  BEAVER  ... 

30900  VAN  DYKE , 

30190  VAN  DYKE  AVE 


30000  VAN  DYKE  AVE  ..... 
7454  CONVENTON  BLVD 


7447  CONVENTION  RD 


11500  ELEVEN  MILE  „.» 

30180  N.  CiVrc  CENTER  BLVD 


26300  DEQUINDRE  RO 

30120  CIVIC  CENTER  BLVD 
2980  COOK  RD 


727  44TH  ST.  SW  

1275  HURON  ST.  SOUTH 

3291  ST.  CROIX  TRAM.  .... 

820  SHAMROCK  LN  

2019  E.  MAIN  ST 

4520  HWY.  29  S 

8231  COUNTY  RD.  11  NE 


4620  HWY.  29  S 

1520  S.  FERRY  

1125  RED  FOX  RD  

413  S.  MAIN  ST 

700  16TH  AVE.  NW 

1701  FOURTH  ST.  NW 

304  BLATTNER  DR 

nn  1 

RR  1 „ 

RR  1  

600  DELLWOOO  DR.  N  

120  RYE  ST 

3500  COMFORT  INN „ 

HWY.  2  W  

1025  PAUL  BUNYAN  DR.  NW  ... 
530  BIRCHMONT  BEACH   RD. 
NE 


Oty/State/Zip 


HWY.  71  AND  LAKE  RD 
7800  SECOND  AVE.  S  ... 


7770  JOHNSON  AVE.  S 
2800  W.  80TH  ST 


4201  W.  80TH  ST 
1201  W.  94TH  ST 


STEVENSILLE.  Ml  49127-  ..._ 

TAYLOa  Ml  48180-  

TAYLOR.  Ml  48180-  

TAYLOa  Ml  48180-  

TRAVERSE  CITY.  Ml  48684- 

TTUVERSE  CITY.  Ml  49684- 
TRAVERSE  QTY.  Ml  49684- 

TRAVERSE  CITY.  Ml  48684- 
TROY.  Ml  4808a- 


TROY,  Ml  48084- 
TROY,  Ml  48098- 
TROY,  Ml  48063- 
TROY.  Ml  48084- 
TROY,  Ml  48064- 


WARREN,  Ml  46093-  .. 
WARREN,  Ml  48093-  .. 

WARREN,  Ml  46083-  _ 
WARREN.  Ml  46093-  .. 

WARREN.  Ml  48092-  .. 

WARREN,  Ml  48089-  .. 
WARREN,  Ml  48093-  .. 


WARREN,  Ml  48091- 

WARREN,  Ml  48093- 

WEST  BRANCH,  Ml  48661- 


WYOMING.  Ml  4950^ 

YPSILANTI,  Ml  48197-  


AFTON.  MN  55001- 

ALBANY.  MN  56307- , 

ALBERT  LEA.  MN  56007-  „. 
ALEXANDRIA.  MN  56306-  .. 
ALEXANDRIA,  MN  56306-  ... 


ALEXANDRIA,  MN  56306-  . 

ANOKA.  MN  55303- 

ARDEN  HiaS,  MN  55434- 

AURORA,  MN  55705- 

AUSTIN,  MN  55912- 

AUSTIN.  MN  55912- 

AVON,  MN  56310- 

BAUDETTE,  MN  5662^- 

BAUDETTE.  MN  5662»-  „„. 
BAUDETTE.  MN  56623-  ..... 

BAXTER,  MN  56425- 

BECKER.  MN  55308-  „ 

BEMIDJI,  MN  56601- 

BEMIDJI.  MN  56601- 

BEMIDJI.  MN  56601-  „ 

BEMIDJI,  MN  56601- 


Telephone 


BIWABIK.  MN  55708-  ...„ 

BLACKDUCK,  MN  56630- 

BLOOMINGTON,     MN     55420- 

1206. 
BLOOMINGTON,  MN  55435-  -.. 
BLOOMINGTON.  MN  55431-  .... 

BLOOMINGTON.     MN     55437- 

1120. 
BLOOMINGTON,  MN  55431-  .... 


616-429-3218 
313-283-2200 
313-374-1150 
313-283-8830 
616-946-8424 

616-941-0206 
616-946-8900 

616-946-6000 
313-528-2800 

313-689-7500 
313-879-2100 
313-689-4381 
800-226-8769 
313-660-6797 
313-574-0550 
313-751-6777 

313-573-7600 
313-939-1700 

313-977-7270 

313-754-9400 
313-558-7870 

313-573-4300 
313-558-8050 
517-345-3503 

616-630-8588 

313-487-2000 

612-436-8883 
612-845-2145 
507-377-0591 
612-763-6806 
612-846-2431 

612-763-6552 
612-421-7000 
612-484-6557 
218-229-3676 
507-433-8600 
507-433-1000 
612-356-2211 
218-634-2548 
216-634-2336 
218-634-1342 
218-82&-3060 
612-261-4440 
218-751-7700 
218-751-6500 
218-751-2781 
213-751-1630 

218-865-4143 

218-835-4500 
612-666-8800 

612-693-0999 
612-684-4811 

612-635-6643 

612-664-6211 
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Property  nam* 


MIN- 


houday  inn  express 
neapous  airport. 

houday  inn  international 

minneapolis  airport  mar- 
riott bloominqton. 

raixsson    hotel    south 
and  plaza  tower. 

select  inn  of  blooming- 
TON. 

SHERATON  INN  AIRPORT 

THE  REGISTRY  HOTEL  .„„ 

THE     THUNOERBIRD     HOTEL 
AND  CONVENTKDN  CENTER. 

WYNDHAM  BLOOMINGTON  

BLUE  EARTH  SUPER  8  MOTEL 

BEST         WESTERN         PAUL 
BUNYAN  INN. 

BRAJNERD  DAYS  INN 

CRAGUN-S  CONFERENCE 

CENTER. 

ECONO  LODGE  ...„ 

HOLIDAY  INN  . 

BREEZY  POINT  RESORT  TIME 
SHARE  UNITS. 

PELICAN  LAKE  MOTEL  

HOUDAY    INN    MINNEAPOLIS 

NORTH. 
SUPER  8  MOTEL  MINNEAPO- 

LIS  NORTH 
BEST  WESTERN  NORTHWEST 

INN. 
THE  NORTHLAND  INN  &  EXEC- 
UTIVE CONFERENCE  CTR. 
BURNSVILLE  FANTASUITE 

HOTEL. 

HOUDAY  INN  BURNSVILLE 

PRIME  RATE  MOTEL 

RED  ROOF  INN  

IMPERIAL      MOTOR      LODGE- 
MAIN  BUILDING. 

SUPER  8  MOTEL  CHASKA  

AMERICINN  MOTEL 

AMERtCINN  

MOTEL  COUNTRY  CLUB  

LO  KIANDY  INN 

SHADY  INN  RESORT  ...„ 

RUTTGER'S  BAY  LAKE  LODGE 

59ER  MOTEL 

BEST     WESTERN     HOLLAND 

MOTEL. 

LAKECREST  RESORT 

COMFORT  INN  

COMFORT  SUITES  OF  CANAL 

PARK. 

DULUTH  SUPER  8  MOTEL 

FITGERS  INN „  , 

HOLIDAY  INN  DULUTH 

MOUNTAIN    VILLAS    OWNERS* 

ASSOCIATION. 

PRIME  RATE  MOTEL 

SKYUNE  COURT  MOTEL 

BEST      WESTERN       YANKEE 

SQUARE  INN. 
HOLIDAY    INN    MINNEAPOLIS 

AIRPORT. 
RESIDENCE     INN     BY     MAR- 

RK)TT. 
COURTYARD     BY    MARRIOTT 

EDEN  PRAIRIE. 
RESIDENCE     INN     BY     MAR- 
RIOTT. 
RED  CARPET  INN 


POBox/RtNa 


PO  BOX  394 


PO  BOX  70  .... 
PO  BOX  1219 


PO  BOX  33  .. 
PO  BOX  310 
PO  BOX  400 
PO  BOX  78  .. 


POBOXE 


SttMladdrMs 


814  E  79TH  ST 


3  APPLETREE  SQUARE  .. 
2020  E.  79TH  ST  » 


7800  NORMANDALE  BLVD 
7851  NORMANDALE  BLVD 


2500  E.  79TH  ST  .., 
7901  24TH  AVE.  S 
2201  E.  78TH  ST  ... 


4460  W.  78TH  ST.  OR 

JCT.  1-00  &  US  HWY.  169 
1800  FAIRVIEW  DR.  N 

1630  FAIRVIEW  Da  N 

2001  PINE  BEACH 


2655  HWY.  371  S 
2115S.  6THST... 
HCR  2 


HC  83 

2200  FREEWAY  BLvb" 


6445  JAMES  CIR 

6900  LAKELAND  AVE  .. 
7025  NORTHLAND  DR 
250  RIVER  RIDGE  CIR 


14201  NICOLLET  AVE.  S  _.. 
12850  W.  FRONTAGE  RD  ... 

12920  ALDRICH  AVE.  S  

643  N.  HWY.  65 


830  YELLOW  BRICK  RD 

111  BIG  LAKE  RD 

118  THIRD  ST.  S 

719  GROVELAND  AVE  ... 

S.  LANDING  RD  

RT.  1  

RT.  2  

RT.  3  HWY.  59  N 

615  HWY.  #10  E  


RT  1  

3900  W.  SUPERIOR  ST  .. 
408  CANAL  PARK  DR 

4100  W.  SUPERIOR  ST  .. 
600  E.  SUPERIOR  ST  ...... 

200  W.  1ST  ST  , 

9525  W.  SKYLINE  PKWY 


4197  HAINES  RD  

4880  MILLER  TRUNK  HWY 
3450  WASHINGTON  DR 


2700  PILOT  KNOB  RD 

3040  EAGANDALE  PL  

11391  VIKING  DR  .., 

7780  aYING  CLOUD  DR 
17291  HWY.  10  


CHy/State/Zip 


BLOOMINGTON.     MN     55420- 

1120. 
BLOOMINGTON.  MN  55425-  .... 
BLOOMINGTON.  MN  5542&-  .... 

BLOOMINGTON.  MN  55439-  .... 

BLOOMINGTON.  MN  55435-  .... 

BLOOMINQTON.  MN  6542&-  .... 
BLOOMINGTON.  MN  55425-  .... 
BLOOMINGTON.     MN     55428- 

1228. 
BLOOMINGTON.  MN  5543S-  .... 

BLUE  EARTH.  MN  56013-  

BRAINERD.  MN  56401- 


BRAINERD,  MN  56401- 
BRAINERD,  MN  56401- 


BRAINERD.  MN  56401- 

BRAINERD,  MN  56401- 

BREEZY  POINT,  MN  56472-  , 


BREEZY  POINT,  MN  66472- 

BROOKLYN      CENTER.      MN 

55430-. 
BROOKLYN      CENTER.      MN 

55430-. 
BROOKLYN  PARK.  MN  5542ft- 

BROOKLYN  PARK.  MN  55428- 

BURNSVILLE.  MN  55337- 


BURNSVIU.E.  MN  55337-  ... 
BURNSVILLE.  MN  55337-  ... 
BURNSVILLE.  MN  55337-  ... 
CAMBRIDGE.  MN  55008-  ... 

CHASKA,  MN  55318-  

CLOQUET.  MN  55720- 

COLD  SPRING,  MN  56320- 
CflOOKSTON.  MN  56716-  .. 
CROSSLAKE,  MN  56442-  ... 

GUSHING,  MN  5644^- 

DEERWOOD.  MN  56444- .... 
DETROIT  LAKES.  MN  56501- 
DETROIT  LAKES,  MN  56501- 

DETROIT  LAKES,  MN  56501- 

DULUTH,  MN  55807- 

DULUTH,  MN  55802- 


DULUTH,  MN  55807- ....... 

DIJLUTH,  MN  55802- 

DULUTH,  MN- „., 

DULUTH,  MN  55810- , 


DULUTH,  MN  5581 1- 
DULUTH,MN  55811- 
EAGAN,  MN  55122- .. 


EAGAN,  MN  55121- 

EAGAN,  MN  5j5121- 

EDEN  PRAIRIE,  MN  55344- 
EOEN  PRAIRIE,  MN  55344- 
ELK  RIVER,  MN  5533(^  


Tetephons 


612-«54-5558 

612-854-9000 
612-854-7441 

612-835-7800 

612-836-7400 

612-«54-1771 
612-854-2244 
612-854-3411 

612-831-3131 
507-526-7376 
218-829-3571 

218-829-0391 
218-829-3591 

218-628-0027 
218-829-1441 
218-562-7811 

218-562-4080 
612-566-8000 

612-566-9810 

612-566-8856 

612-536-8300 

612-890-9550 

612-435-2100 
612-894-6554 
612-890-1420 
612-689-2200 

612-448-7030 
218-879-1231 
612-685^4539 
218-281-1607 
218-692-2714 
218-575-2181 
218-678-2885 
218-847-3144 
800-338-8547 

218-847-5458 
218-628-1464 
218-727-1378 

218-628-2241 
218-722-8826 
218-722-1202 
218-624-5784 

218-722-5522 
218-727-1563 
612-452-0100 

612-454-3434 

612-688-0363 

612-942-9100 

612-829-0033 

612-441-2424 
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HOTEL  AND  MOTEL  FlRE  SAFETY  ACT  NAT10f4AL  MASTER  UST  NOVEMBER  16,  1 993-Continued 


Property  nam* 


LOTUS  LODGE  MOTEL 

SLOVENE  MOTEL 

SUPER  8  MOTEL  EVELETH 

CHRISTOPHER  INN  .„„ 

SUPER  8  FAIRMONT 

THE  ROSE  BED  &  BREAKFAST 

SILVER  HOOK  RESORT 

CROOKED     LAKE     RESORTS 

TRESTLE  INN. 
BUDGET  HOST  SUNLINER  INN 
BEST  WESTERN  GOLDEN  VAL- 

LEY  HOUSE 
LAKESIDE  BED  &  BREAKFAST 
BEST    WESTERN     SUPERIOR 

INN. 

LUND'S  MOTEL » 

SHOREUNE  MOTEL 

SPRUCEGLEN  ECONO  LODGE 

SUPER  8  GRAND  MARAIS 

GRAND     RAPIDS     SUPER     8 

MOTEL. 
SUPER  8  MOTEL  OF  GRANITE 

FALLS. 
COUNTRY      LODGE      MOTEL 

CORP. 

ROSEWOOD  INN  

KAHLER  PARK  HOTEL  

DAYSTOP  MOTEL 

BUNKHOUSE   LODGE   BED   & 

BREAKFAST. 
HOLIDAY      INN     OF      INTER- 
NATIONAL FALLS. 
RAMBLER  MOTEL 


BUDGET 


POBox/RtNo. 


PO  BOX  128A 
TOBOXSSS"!! 

roBoxoazI 


PO  BOX  60  .. 
PO  BOX  548 


INN 


PRAIRIE       WINDS 

HOST  MOTEL 
LAKE      CITY      AMERIC 

MOTEL 

SUPER  8  LAKEVILLE 

LE       SUEUR        DOWNTOWN 

MOTEL 
BEST        WESTERN        CLIFF 

DWELLEa 

CASCADE  LODGE  „ 

VIKING  INN  MOTEL  

MADELIA  MANOR  

NU  MAttSON  MOTEL 

MANKATO  DAYS  INN  

REDWOOD  MOTEL 

MOTEL  S2 

BEST  WESTEW  MAPLEWobo 

INN. 

EMERALD  INN 

RICHIE'S  MARCELL  INN 

VETERANS   REST   CAMP  AS- 

SOOATION  INC. 
WILDER  FOREST 


PO  BOX  472 
PO  BOX  126 


PO  BOX  335 


POBOX96 


PO  BOX  445 
TOBOxTse 


LYON  MOTEL  CORPORATION 
DBA  COMFORT  INN. 

STONY  LAKE  CAMP  

COURTYARD  BY  MARRIOTT 
MINNEAPOLIS  AIRPORT. 

CAMPUS  INN  ECONO-LODGE  .. 

HOLIDAY  INN  METRODOME  .... 

HOTEL  LUXEFORD  SUITES 

HYATT  REGENCY  MINNEAPO- 
LIS. 

LE  BLANC  HOUSE  BED  & 
BREAKFAST. 

MINNEAPOUS  MARRIOTT  CITY 
CENTER. 


POBOX36 


PO  BOX  435 


Street  address 


RT.  1  — 

301^  HAT  TRICK  AVE 

TORGERSON  DR 

2129  LARPENTEUR  W 


6881  HWY.  65  NE  

4820  OLSON  MEMORIAL  HWY 


113  W.  SECOND  ST 
HWY.  #61  E  


919  HWY.  61  W 

20  S.  BROADWAY  ... 

HWY.  61  E  

W.  HWY  61  

1902  S.  POKEGAMA 


845  W.  HWY.  212 


620  RAMSEY  ..„ 

1402  E.  HOWARD  ST  . 
104  GRINDSTONE  CT 
501  S.  JEFFERSON  .... 


1810  HWY.  11  a  71 
1901  SECOND  W  ... 


950  N.  HWY.  71  

1615  N.  LAKESHORE  DR 


20600  KENRICK  AVE 
510  N.  MAIN  


HWY.  61 


HC  3 

1-90  AND  US  75 

127  W.  MAIN  

RR  3 

1 285  RANGE  sf"!!!!!."."!!!!." 

BELLE  AVE.  &  HOPE  ST 
507  STATE  HWY.  22  S  ... 
1780  E.  COUNTY  RD.  D  . 


2025  E.  COUNTY  RD.  D  ... 

iiiJbiMTTH  ST.  N "!!!!!!!.'!! 

14189  OSTLUND  TRAIL  N 
1511  E.  COLLEGE  DR 


RT.  4  

1352  NORTHLAND  DR 


2500  UNIVERSITY  AVE.  SE  . 
1500  WASHINGTON  AVE  S 

1101  USALLE  AVE  

1300  NICOLLET  MAa 


302  UNIVERSITY  AVE.  NE 
30  S.  SEVENTH  ST 


CIty/Stata/ZIp 


ELYSIAN.  MN  56028- 

EVELETH,  MN  55734- 

EVELETH,  MN  55734- 

EXCELSK3R.  MN  55331- 

FAIRMONT.  MN  56031-  

FALCON  HEIGHTS,  MN  55113- 
FEDERAL  DAM,  MN  56641-  

FINLAND.  MN  55603- 


FRIDLEY,  MN  55432- 

GOLDEN  VALLEY.  MN  55422- 

GRACEVILLE,  MN  56240-  _ 

GRAND  MARAIS.  MN  55604-  .. 

GRAND  MARAIS,  MN  55604-  .. 
GRAND  MARAIS,  MN  55604-  .. 
GRAND  MARAIS,  MN  55604-  .. 
GRAND  MARAIS.  MN  55604-  .. 
GRAND  RAPIDS,  MN  55744-  ... 

GRANITE  FALLS.  MN  56241-  .. 

HARMONY,  MN  55939- 


HASTINGS,  MN  55035- 

HIBBING.  MN  5574&-  

HINCKLEY.  MN  55037- 

HOUSTON,  MN  5594^  


INTERNATIONAL    FALLS.    MN 

56649- 
INTERNATK>NAL    FALLS,    MN 

56649-. 
JACKSON.  MN  56143-  

LAKE  CITY.  MN  55041- 


LAKEVILLE.  MN  55044- 
LE  SUEUR,  MN  56058-  . 

LUTSEN.  MN  55612- 


LUTSEN.  MN  55612- „. 

LUVERNE.  MN  56156-  ...... 

MADELIA,  MN  56062-  ....... 

MADISON.  MN  5625&-  

MANKATO,  MN  56001-  

MANKATO,  MN  56001-  , 

MAPLETON,  MN  56065-  ... 
MAPLEWOOD,  MN  55109- 


MAPLEWOOD,  MN  5510^  ...... 

MARCELL.  MN  56657-  

MARINE   ON   ST.   CROIX,   MN 

55047-. 
MARINE  ON  ST.   CROIX.   MN 

55047-. 
MARSHALL  MN  56258- 

I^NAHGA.  MN  56464- 

MENDOTA       HEIGHTS.       MN 
551 20-. 

MINNEAPOUS,  MN  55414- 

MINNEAPOUS,  MN  55454- 

MINNEAPOUS,  MN  55403- 

MINNEAPOUS.  MN  55403- 


MINNEAPOUS.  MN  55118- 
MINNEAPOUS,  MN  55403- 


507-267-4211 
218-744-3427 
218-744-1661 
612-474-6816 
507-238-8444 
612-642-9417 
218-654-6521 
218-365-2124 

612-571-0420 
612-588-0611 

612-748-7657 
800-842-8439 

218-387-2155 
218-387-2633 
218-387-2633 
216-387-2633 
218-327-1108 

812-564-4075 

507-886-2515 

612-437-3297 
218-262-3481 
612-384-7751 
507-896-2060 

218-283-4451 

218-283-3454 

507-847-2020 

612-345-5611 

612-469-1134 
612-665-6246 

218-663-7273 

218-387-1112 
507-283-9541 
507-642-321 1 
612-598-3655 
507-387-3332 
507-388-1621 
507-524-3535 
612-770-2811 

612-777-8131 
218-832-3906 
612-433-2699 

612-433-5198 

507-532-3070 

218-732-8127 
612-452-2000 

612-331-6000 
612-33:^-4646 
612-332-6800 
612-370-1234 

612-379-2570 

612-349-4000 
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Properly  nam* 


HOTEL 


MINNEAPOLIS  ST.   PAUL  AIR- 
PORT HILTON. 
RAOtSSON 

METROOOME. 
SHERATON  MINNEAPOLIS 

METROOOME. 
SHERATON       PARK       PLACE 
HOTEL. 

SNELLING  MOTOR  INN 

STARLITE  MOTEL 

THE     MINNEAPOLIS     HILTON 

AND  TOWERS. 
HAMPTON   INN   MINNEAPOUS 

MINNETONKA. 
MINNEAPOUS  MARRIOTT 

SOUTHWEST. 
THE    RADISSON   HOTEL   MIN- 
NEAPOUS WEST. 
BEST  WESTERN  ROYALE  INN  . 
RIVERWOOD       CONFERENCE 
CENTER. 

SUPER  8  MOTEL  

MOUNDS  VIEW  INN 

HOLIDAY  INN  NEW  ULM 

BOYD'S  MOTEL 

DAYSTOP  

GRAND    VIEW    LODGE    GOLF 

AND  TENNIS  CLUB. 
WILDERNESS  POINT  RESORT 
&  CAMPGROUND. 

ROYAL  SHOOKS  MOTEL 

THE  SHEEP  SHEDDE  INN  

CAMP  ONOMIA  

AMERICINN         MOTEL        OF 

OWATONNA. 
COUNTRY  HEARTH  MOTEL  ..-. 

WESTERN  INN 

CMON  INN „ 

SUPER  8  MOTEL  

JUNGLE  SHORES  RESORT 

KNOTTY  PINE  CAFE  &  MOTEL 

CHALET  MOTEL 

SUPER  8  MOTEL  

THE  CALUMET  INN 

PLAINVIEW  HOTEL 

BEST   WESTERN    KELLY    INN 
PLYMOUTH. 

HOLIDAY  INN  PLYMOUTH  

RADISSON  HOTEL  AND  CON- 
FERENCE CENTER. 

RED  ROOF  INN  

THE  HISTORIC  JAILHOUSE  INN 

THE  OLD  BARN  RESORT  

RUM    RIVER    COUNTRY    INN 
BED  &  BREAKFAST. 

CANDLE  UGHT  INN „ 

RED  CARPET  INN 

ST.  JAMES  HOTEL 

SUPER  8  MOTEL  

DAKOTA  INN  

REDWOOD  FALLS  SUPER  8  .... 
CLINIC  VIEW  INN  AND  SUITES 

COMFORT  INN  

HOUDAY  INN  DOWNTOWN 

HOTEL  MINNESOTA 

HOWARD  JOHNSON  LODGE  .... 

KAHLER  PLAZA  HOTEL  

LANGOON-S  UPTOWN  MOTEL  . 
RADISSON  HOTEL 

CENTERPLACE. 
THE  KAHLER  HOTEL 


POBox/RtNo. 


2  OFFICE  PK 


JCT  35W  ft  10 


POBOX84 
POBOX54 

poboxm" 


PO  BOX  189 
PO  BOX  388 
PO  BOX  115 
PO  BOX  426 
PO  BOX  288 


PO  BOX  57  .. 
PO  BOX  114 


Street  addres* 


3800  E.  80TH  ST „.. 

615  WASHINGTON  AVE.  SE 
1330  INDUSTRIAL  AVE  


5655  WAYZATA  BLVD MINNEAPOLIS.  MN  55416- 


Ctty/Staie/Zip 


MNNEAPOLIS,  MN  55425- 
MNNEAPOLIS.  MN  55414- 
MINNEAPOLIS.  MN  55413- , 


5346  MINNEHAHA  AVE  .. 
4720  CENTRAL  AVE.  NE 
1001  MARQUETTE  AVE  . 

10420  WAYZATA  BLVD  .. 

5801  OPUS  PKWY 

12201  RIOQEOALE  DR  .... 


207  N.  RRST  ST  

10990  95TH  ST.  NE 


3621  S.  EKiHTH  ST  .... 
2149  PROGRAM  AVE  . 
2101  S.  BROADWAY  .. 
1700  HASTINGS  AVE  . 

45  N.  SMILEY  

S.  134  NOKOMIS  AVE 


HC62.. 
2425  W. 
HC67.. 


UNCOLNAVE 


MINNEAPOLIS,  MN  55417- . 
MINNEAPOUS,  MN  55421- . 
MINNEAPOLIS,  MN  5540S-  . 

MINNETONKA,  MN  55343-  . 

MINNETONKA,  MN  55343-  . 

MINNETONKA,  MN  55305-  . 

MONTEVIDEO,  MN  56265-  . 
H«NTICELLO,  MN  55362-  .. 


MOORHEAD,  MN  56560- 

MOUNDS  VIEW.  MN  55112- 

NEW  ULM,  MN  56073- 

NEWPORT.  MN  55055- 

NISSWA.  MN  56468- 

NISSWA,  MN  56468- 


NISSWA,  MN  56468- 


NORTHOME,  MN  56661> 

OUVIA,  MN  56277- 

ONAMIA.  MN  56359- 


245  FLORENCE  AVE OWATONNA.  MN  5506<>-  . 


745  STATE  AVE 

1212  1-35  

HWY.  34  E 

HWY.  34  E 

RT.  1  . 


RT.  2  

605  EIGHTH  AVE  SE 

104  W.  MAIN 

305  W.  BROADWAY  .. 
2705  ANNAPOUS  LN  . 


3000  HARBOR  LN  . 
3131  CAMPUS  DR 


2600  ANNAPOLIS  LN. 
109  HOUSTON  3  NW 

RT.  3  

RT.  6  5002  85TH  AVE 


N 


818  W.  THIRD  ST 

235  WITHERS  HARBOR  DR 

406  MAIN  ST  „ 

232  WITHERS  HARBOR  DR  , 

410  W.  PARK  RD  «, 

1305  E.  BRIDGE , 

9  NW  THIRD  AVE 

Ill  28THST.se  

220  S.  BROADWAY  

519  SECOND  AVE.  SW  

435  16TH  AVE.  NW 

101  SW  SECOND  AVE  

526  THIRD  AVE.  SW _. 

150  S.  BROADWAY  


20  SW  SECOND  AVE  ROCHESTER.  MN  55902- 


OWATONNA.  MN  55060-  ... 
OWATONNA.  MN  55060-  ... 
PARK  RAPIDS.  MN  56470- 
PARK  RAPIDS.  MN  56470- 

PERHAM,  MN  56573- 

PIERZ.  MN  56364-  „ 

PINE  CITY.  MN  55063-  

PIPESTONE.  MN  56164-  .... 

PIPESTONE,  MN  56164- 

PLAINVIEW.  MN  55964- 

PLYMOUTH,  MN  55441-  .... 

PLYMOUTH.  MN  55447-  .._. 
PLYMOUTH,  MN  55441-  ..... 


PLYMOUTH.  MN  55441- 
PRESTON.  MN  55965-  ... 
PRESTON.  MN  55965-  .. 
PRINCETON.  MN  55371- 


RED  WING.  MN  55066- 

RED  WING.  MN  55066- 

RED  WING.  MN  55066-0071  

RED  WING.  MN  55066- 

REDWOOD  FALLS,  MN  56283- 
REDWOOD  FALLS,  MN  56283- 

ROCHESTER,  MN  55901- 

ROCHESTER.  MN  55904- 

ROCHESTER.  MN  55904- 

ROCHESTER.  MN  55902- 

ROCHESTER.  MN  55901- 

ROCHESTER.  MN  55902- 

ROCHESTER.  MN  55902- 

ROCHESTER,  MN  55904- 


Telephone 


612-854-2100 

612-379-8888 

612-331-1900 

612-642-6600 

612-721-4841 
612-571-6656 
612-376-1000 

612-541-1094 

612-935-6500 

612-593-0000 

612-269-5554 
612-441-6833 

218-233-8880 
612-786-9151 
507-359-2941 
612-459-8896 
218-963-3500 
218-963-2234 

216-666-5642 

216-647-8379 
612-523-5000 
612-532-3767 
507-455-1142 

507-451-6712 
507-455-0606 
218-732-1471 
218-732-0704 
218-346-3085 
612-466-«992 
612-62^7684 
507-825-4217 
507-825-6871 
507-€34-ai883 
612-553-1600 

612-550-1222 
612-559-6600 

612-553-1751 
507-765-2181 
507-467-2512 
612-389-2699 

612-388-8034 
612-388-1502 
612-388-2846 
612-388-0491 
507-637-6444 
507-637-2456 
507-289-9646 
507-286-1001 
507-288-3231 
507-282-7425 
507-288-9090 
507-280-6000 
507-282-7425 
507-281-8000 

507-282-2581 
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Property  name 


TWINS  MOTEL  AND  APART- 
MENTS. 

SUPER  8  MOTEL  DBA  ROG- 
ERS MN  INC. 

AMERONN  MOTEL 

COMFORT  INN  ROSEVILLE 

DAYS  INN  ROSEVILLE  

HOLIDAY  INN  ST.  PAUL  ROSE- 
VILLE. 

MOTEL  6  .- .»..„„.... 

SUPER  6  HOTEL „ 

NORTHEAST  REGIONAL  COR- 
RECTIONS CENTER. 

SHAKOPEE  VALLEY  MOTEL  .... 

SUPER  8  OF  SHAKOPEE 

HOLIDAY  INN  SHOREVIEW  

BEST  WESTERN  DROVERS 
INN. 

SPICER  CASTLE  BED  & 
BREAKFAST. 

BEST  WESTERN  AMERICANNA 
INN. 

BUDGETEL  INN „_ 

COMFORT  INN  OF  ST.  CLOUD 

FAIRFIELD  INN  BY  MARRIOTT 
ST.  CLOUD. 

HOLIDAY  INN  NEW  SECTION  ... 

SUNWOOD  INN  HOTEL 

BEST  WESTERN  KELLY  INN  .„. 

CROWN  STERLING  SUITES  __. 

EXEL  INN  OF  ST.  PAUL  ...„ 

HOLIDAY  INN  ST.  PAUL  EAST  . 

NORTHERNAJRE  MOTEL  „ 

SHERATON  INN  MIDWAY  

THE  SAINT  PAUL  HOTEL 

BEST  WESTEFW  STILLWATER 
INN. 

STILLWATER  SUPER  8  MOTEL 

BEST  WESTERN  INN 


POBox/RtNo. 


POBOX39 


PO  BOX  7125 


CMON  »4N  MOTEL 


HARTWOOD  MOTEL 
SUPER  8  MOTEL  


BLUEFW  BAY  

KOLLARS'      CHARTER      AND 

LODGE. 
SUPERIOR  SHORES  LODGE  .... 

THE  PATCH  MOTEL  

WARROAD  SUPER  8  MOTEL  ... 

AMERICINN  MOTEL 

AMERIC1NN  OF  WILLMAR 

CARRIAGE     HOUSE     BED     & 
BREAKFAST. 

RIVER  PORT  INN  &  SUITES  

WINSTED  MOTEL  

RED  ROOF  INN  

HOLIDAY  INN 

SUPER  8  MOTEL  ZUMBROTA  .. 

Missouri 

COMFORT  INN 

SUPER  8  MOTEL  ....« „ 

BUDGET  INN  

ALPINE  LODGE  .„ _ 

AMBER  LIGHT  MOTOR  INN  

BEST  WESTERN  KNIGHTS  INN 
BEST  WESTERN  MUSIC  CAP- 
fTALMN. 


PO  BOX  2116  .. 


PO  BOX  505 


PO  BOX  177 


Strsst  address 


1013  SECOND  ST.  SW  . 

21130  134TH  AVE.  N  _.._ 

HWY.  11  W 

2715  LONG  LAKE  RD 

2550  CLEVELAND  AVE.  N  . 
2540  N.  CLEVELAND  AVE  . 

2300  CLEVELAND  AVE.  N  . 

2401  PRK>R  AVE.  N  

6102  ABRAHAMSON  RO  


1251  E.  FIRST  AVE  .„ 

581  S.  MARSCHAa  RO 

1000  GRAMSIE  RD  

701  S.  CONCORD  ST  .... 


11600  INDIAN  BEACH  RO 


520  S.  HWY.  10 


POBOX449D 


70  S.  37TH  AVE  _.. 

4040  S.  SECOND  ST 

4120  SECOND  ST.  S  ..._. 

75  S.  STTH  AVE  

ONE  SUNWOOD  PLAZA 

161  ST.  ANTHONY 

175  E.  10TH  ST ._.... 

1739  OLD  HUDSON  RD  . 

2201  BURNS  AVE  

2441  HWY.  61   

400  N.  HAMLINE  AVE 

350  MARKET  ST  

1750  W.  FRONTAGE  RD 

2190  W.  FRONTAGE  RO 
HWY.  32 


1586  HWY.  59  SE 

1010  N.  MAIN  

1915  HWY.  59  SE 


Ctty/Stal«/Zip 


HWY.  61 

1446  HWY.  61  E „..„ „ 

10        SUPERIOR        SHORES 
LODGE. 

HWY.  11  W 

909  N.  STATE  ST.  HWY 

1313  HWY.  13  N „.„ 

2404  E.  HWY.  12 

420  MAIN  „ 


11 


900  BRUSKI  DR  

461  SIXTH  ST.  N 

1806  WOODDALE  DR  . 
2015  HUMISTON  AVE 
1435  N.  STAR  DR  


1-70  &  HWY.  5  .... 
420  AMERICANA 

RT.  1  „ 

NCR  1  BOX  785  . 


BOX  731 


3215  W.  HWY.  78 

HCO  1  


ROCHESTEa  MN  55902-  „.. 

ROGERS.  MN  55374-  .._ 

ROSEAU.  MN  56751- 

ROSEVn±E.  MN  551 1»- 

ROSEVILLE.  MN  5511*- 

ROSEVILLE.  MN  55113-  .. 

ROSEVILLE.  MN  55113- 

ROSEVILLE.  MN  55113- 

SAGINAW.  MN  55779-  


SHAKOPEE.  MN  5537&- 

SHAKOPEE.  MN  5537»-  

SHOREVIEW,  MN  55126-  

SOUTH  ST.  PAUL.  MN  55075- 

SPICER.  MN  5628»- 


ST.  CLOUD.  MN  56304- 


ST.  CLOUD,  MN  56301- 

ST.  CLOUD.  MN  56302-7125 
ST.  CLOUD,  MN  56301- 


ST.  CLOUD,  MN  56301-  _. 
ST.  CLOUD,  MN  56301-  ... 

ST.  PAUL.  MN  55103- 

ST.  PAUL.  MN  55101-  

ST.  PAUL,  MN  55106-  ..._. 
ST.  PAUL,  MN  55117-  ...„. 

ST.  PAUL,  MN  55109- 

ST.  PAUL,  MN  55104-  

ST.  PAUL,  MN  55102-  

STILLWATER,  MN  55082- 


STILLWATER,  MN  55082- 
THIEF      RIVER      FALLS, 

56701-. 
THIEF     RIVER     FALLS. 

56701-. 
THIEF      RIVER      FALLS. 

56701-. 
THIEF     RIVER      FALLS, 

56701-. 

TOFTE,  MN5561S-  

TWO  HARBORS,  MN  55616- 

TWO  HARBORS,  MN  55616- 

WARROAD,  MN  56763-  

WARROAD,  MN  56763-  

WASECA,  MN  56093- 

WILLMAR,  MN  56201- 

WlfJONA.  MN  55987-  

WINONA.  MN  55987-  

WINSTED,  MN  55395- 

WOODBURY,  MN  55125- 

WORTHfNGTON,  MN  56187- 
ZUMBROTA,  MN  55992- 


MN 
MN 

MN 


Telephone 


BOONViaE,  MO  65233- 
BOONVILLE,  MO  65233- 
BOURBON,  MO  65441-  ... 
BRANSON,  MO  65616-  ... 
BRANSON,  MO  65616-  ... 
BRANSON,  MO  6561fr-  ... 
BRANSON,  MO  65616-  ... 


507-^89-1675 

612-428-4000 

21&-463-1045 
612-636-6800 

612-636-6730 
612-636-4567 

612-63»-3a88 
612-636-6888 
218-72^-8673 

612-445-6074 
612-445-4221 
612-482-0402 
612-«55-<)600 

612-796-5870 

612-252-8700 

612-253-4444 
612-251-1500 
612-654-1881 

612-253-9000 
612-253-0606 
612-227-6711 
612-224-5400 
612-771-5566 
612-731-2220 
612-484-3336 
612-642-1234 
612-292-9292 
612-430-1300 

612-430-3990 
218-681-7556 

218-681-3000 

218-681-2640 

218-681-6205 

800-258-3346 
218-226-4100 

218-834-4948 

218-386-2723 
218-386-3723 
507-835-4300 
612-231-1962 
507-452-8256 

507-452-0606 
612-485-4441 
612-738-7110 
507-372-2991 
507-732-7852 

816-882-6317 
816-882-2900 
314-732-4626 
417-338-2514 
417-334-7200 
417-334-1894 
417-3^-8378 
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Prepwty  nam* 


BRIGHTON  PLACE 

D  JS  MOTEL  

ROOLER-S  INN 

FOXBOROUQH  INN  

LODGE  OF  THE  02ARKS  

MOUNTAIN  OAK  LODGE  ._ 

PEACH  TREE  INN ...„. 

REGIS  INN  

ROCKIN-  B  RESORT 

VICTORIAN  INN „.. 

WHISPERING  HILL  INN  

BEN  FRANKUN  MOTEL _.. 

HENRY  VIU  INN  &  LODGE 

HOLIDAY  INN  AIRPORT  WEST  . 

KNIGHTS      INN      ST.      LOUIS 
BRIDGETON. 

RED  ROOF  INN 

HOUDAY    iHH    (WEST    PARK 
AREA). 

VICTORIAN  INN „ 

RESIDENCE     INN     BV     MAR- 
RKJTT. 

GRAND  RIVER  INN  „... 

RITZ  CARLTON  

BUDGETEL  INN 

CAMPUS  INN 

DAYS    tNH    HOTEL    A    CON- 
FERENCE CENTER. 

DRURY  INN  COLUMBIA  

GUESTHOUSE  INN „ „. 

RAMADA  COLUMBIA  

SUPER  8 „. 

BEST  WESTERN  HEIDELBERG 
INN. 

CONCORDIA  INN  

COURTYARD  BY  MARRIOTT  .... 

BEST  WESTERN  CUBA  INN  

DEXTER  INN „ 

HARLEY  HOTEL  OF  ST.  LOUIS 

BON  AIR 

BUDGET  HOST  INN  WAY  STA- 
TION HOTEL 
ST.     LOUIS     AIRPORT     MAR- 
RIOTT. 

DAYS  INN  „ 

THRIFTY  INN  

DRURY  INN  

HAMPTON  INN „.. 

RED  ROOF  INN  .__ _ 

BEST  WESTERN  WEST  70  INN 

SUPER  6  MOTEL  ....„ 

BEST  WESTERN 

HARRISONVRIE 

SUPER  8  MOTEL  

FAIRRELD  INN  _ „ 

HOWARD  JOHNSON  „ 

RED  ROOF  INN  #32 

WOODSTOCK  INN  

DAYS  INN  

CAPITOL  PLAZA  HOTEL  

COMFORT  INN 

MOTEL  6  #797 

MOTEL  6  1168 _ 

RAMADA  INN  HOTEL 

SUPER  8 „ „ 

VEITS  VILLAGE  _. ..„ _... 

DAYS  INN  OF  JOPLIN  

DRURY  INN  

WESTWOOD  MOTEL  

ADAM^  MARK  HOTEL  

ALUS  PLAZA  HOTEL 


POBox/RtNa 


PO  BOX  1106 


PO  BOX  1128 


BOX  1570  ...-. 
PO  BOX  1570 


TOB6xi47"!l"Z 
PO  BOX  151  

PO  BOX  2983 

RR  3  K)X  2  """!!!!! 

PO  BOX  278 

PO  BOX  10  .. 
PO  BOX  669 


StaaladdiaM 


3614  W.  HWV.  76  „. 
1325  W.  HWY.  76  .... 

NCR  1  BOX  710-20 
HC  1  BOX  3380  ....... 

3431  W.  HWY.  76  .... 


2450  GREEN  MOUNTAIN  DR 

HCR  1  BOX  754  

HCR  9  BOX  1482 

STAR  RT.  1  BOX  706-20 


4645  N.  UN06ERQH 
4690  N.  UN06ERGH 

3551  PENNRIDGE 

12433  ST.  CHASRO. 


3470  HOLLENBERQ  DR  

1-55  A  WILLIAM  STREET.  RT  K 


15431  CONWAY  RO 


606  W.  BUS  36  ™ 

1  RITZ  CARLTON  DR 

2500  1-70  DR.  SW 

1112  STADIUM  DR  .... 
1900  1-70  DRIVE  SW 

1000  KNIFE  ST 

801  KEANE  ST _. 

IIOOVANDIVERDR  .. 
3216  CLARK  LN  


828  N.  NEW  BALLAS  

RR  2 

1707  BUS  60  W 

3400  RIDER  TRAIL  S 

10700  PEARTREE  LN 


1400  W.  LIBERTY  

1100S.  HWY.  DR 

1001  VETERAN  BLVD  ~.. 

55  DUNN  RD  _ 

307  DUNN  RD  


120  HUCKLEBERRY  HEIGHTS 
XT.  71  &  HWY.  291  


2400  ROCK  HAVEN  RO  .... 

9079  DUNN  RO  

4200  S.  NOLANO  RO  

13712  E.  42ND  TERRACE 

1212  W.  LEXINGTON 

517  HWY.  61  E 

415  W.MCCARTY 

1926  JEFFERSON  ST  ..._.. 

1624  JEFFERSON  ST 

808  STADIUM  DR  

1510  JEFFERSON 

1710  JEFFERSON 

1309  JEFFERSON 

3500  RANGELINE  

3601  RANGEUNE  

1700W.  30THST 

9103  E.  39TH  ST 

200  W.  12TH  ST 


Ctty/Stata/Zlp 


BRANSON.  MO  65616-  ... 
BRANSON,  MO  65616-  ... 
BRANSON.  MO  65616-  ... 
BRANSON.  MO  65616-  ... 
BRANSON,  MO  65616-  ... 
BRANSON,  MO  65616-  ... 
BRANSON,  MO  65616-  ... 
BRANSON,  MO  65616-  ... 
BRANSON,  MO  65616-  ... 
BRANSON,  MO  65616-  ... 
BRANSON.  MO  65616-  ... 
BRIDGETON.  MO  63044- 
BRIDGETON,  MO  63044- 
BRIDGETON,  MO  63044- 
BRIDGETON,  MO  63044- 


BRIDGETON.  MO  63044- 

CAPE  GIRARDEAU.  MO  63702- 

1570. 
CAPE  GIRARDEAU,  MO  63701- 
CHESTERFIELD.  MO  63017-  .... 


CHILUCOTHE.  MO  64601- 

CLAYTON,  MO  63105- 

COLUMBIA,  MO  65201-  ..... 

COLUMBIA,  MO  65201-  

COLUMBIA.  MO  65203-  


COLUMBIA,  MO  65203-  ... 
COLUMBIA,  MO  65201-  „. 
COLUMBIA,  MO  65202-  ... 
COLUMBIA.  MO  65202-  ... 
CONCORDIA,  MO  64020- 


CONCORDIA.  MO  64020-  .... 
CREVE  COUER.  MO  63146- 

CUBA.  MO  65453- 

DEXTER,  MO  63841-  

EARTH  CITY,  MO  63045-  

EDINA,  MO  63537- 

EDINA.  MO  65775- 


EDMUNDSON,  MO  631 34- 


FARMINGTON.  MO  63640- 

FENTON,  MO  63026-  „ 

FESTUS.  MO  63028- „. 

FLORISSANT.  MO  63031-  

FLORISSANT.  MO  63031-  

FORISTELL,  MO  6334*-  

HANNIBAL.  MO  53401- 

HARRISONVILLE.  MO  64701-  . 

HARRISONVILLE.  MO  64701-  .. 

HAZELWOOD.  MO  63042- 

INDEPENDENCE,  MO  64055-  . 
INDEPENDENCE,  MO  64055-  .. 
INDEPENDENCE.  MO  64050-  ., 

JACKSON.  MO  63755-  

JEFFERSON  OTY.  MO  65101- 
JEFFERSON  CITY.  MO  65101- 
JEFFERSON  CITY.  MO  6510»- 
JEFFERSON  QTY.  MO  65101- 
JEFFERSON  CITY,  MO  65101- 
JEFFERSON  CITY.  MO  65101- 
JEFFERSON  OTY.  MO  65101- 

JOPUN.  MO  64804-4431   

JOPUN.  MO  64804-  

JOPLIN.  MO  64804-  

KANSAS  CITY.  MO  64119-  . 

KANSAS  CITY.  MO  64105-  . 


417-334-5510 
417-334-0600 
417-334-2212 
417-336-4368 
417-334-7535 
417-338-2141 
417-335-5900 
417-335-6776 
417-334-6071 
417-334-1711 
417-335-4822 
314-731-1010 
314-731-3040 
314-291-6100 
314-291-8545 

314-291-3350 
314-334-4491 

314-334-4486 
314-537-1444 

816-646-6590 
314-863-6300 
314-445-1899 
314-449-2731 
314-445-8511 

314-445-1200 
314-474-1408 
314-449-0051 
314-474-8488 
816-463-2114 

816-463-7987 
314-99^-0515 
314-B8S-7707 
314-624-7465 
314-291-6800 
816-397-2202 
417-256-4135 

314-423-9700 

314-756-8951 
314-343-8820 
314-933-2400 
314-639-2200 
314-831-7900 
314-673-2900 
314-221-5863 
816-884-3200 

816-887-2999 
314-731-7700 
816-373-8856 
816-373-2800 
816-833-2233 
314-243-3577 
314-635-1234 
314-636-2797 
314-634-4200 
314-634-2848 
314-635-7171 
314-636-5456 
314-636-6167 
417-623-0100 
417-781-8000 
417-782-7212 
816-737-0200 
816-421-6800 
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Property  nam* 


BEST  WESTERN  COUNTRY 
INN  KCi  AIRPORT. 

BEST  WESTERN  COUNTRY 
INN  NORTH. 

BEST  WESTERN  COUNTRY 
INN  WORLDS  OF  FUN. 

BUDGETEL  INN  #794  KANSAS 
CITY  SOUTH 

COURTYARD  BY  MARRIOTT  .... 

COURTYARD  BY  MARRIOTT 
SOUTH  KANSAS  QTY. 

ECONO  LODGE  KCI  

EMBASSY  SUITES  COUNTRY 
CLUB  PLAZA. 

EMBASSY  SUITES  KC  INTER- 
NATIONAL AIRPORT. 

FAIRFIELD  INN 

HAMPTON  INN  

HILTON  AIRPORT  HOTEL  

HOLIDAY  INN  CROWNE  PLAZA 
K  C 

HOLIDAY  INN  NORTHEAST  

HYATT  REGENCY  CROWN 
CENTER. 

INN  TOWNE  LODGE  

KANSAS  CITY  AIRPORT  MAR- 
RIOTT. 

MARRIOTT  RESIDENCE  INN  .... 

QUALITY  INN  

QUARTERAGE  HOTEL  

RED  ROOF  INN  #51  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SHERATON  SUITES  COUNTRY 
CLUB  PLACE. 

WESTIN  CROWN  CENTER  

OXFORD  INN 

KIMBERLING  INN  

DAYS  INN  

SUPER  8  

DAYS  INN  

SUPER  8 

VILLAGE  INN  motel"!!!!!!!!!!!!!! 

WHITEMAN  INN 

DAYS  INN  ON  THE  LAKE  


POBox/RtNo. 


LAKEVIEW  INN 

ECONO  LODGE 

BEST  WESTERN  SUMMIT  INN  . 
LEE'S  SUMMIT  COMFORT  INN 

SKYVUE  INN 

SUPER  8  MOTEL  

MALDEN  AIRPORT  INN  

SUPER  8  

DOUBLETREE     CLUB     HOTEL 

RIVERPORT. 
DRURY  INN  WESTPORT 


HAMPTON  INN 


BEST  WESTERN  STEPHEN- 
SON MOTEL 

SUPER  8 

OXFORD  INN 

RAINBOW  MOTEL 

SUPER  8  MOTEL  

BELL  AIRE  MOTEL 

BARBARAS  'OTEL  EURO 
STYLE  B  &  B. 

DAYS  INN  NORTH  KANSAS 
CITY. 

INN  AT  GRAND  GLAIZE  


PO  BOX  159 
PO  BOX  32  .. 


POBOXM 


PO  BOX  2072 
PO  BOX  992  .. 


RT.  4  

PO  BOX  513 
PO  BOX  353 


PO  BOX  529 
PO  BOX  248 


Str»et  address 


11900  PLAZA  CIR  

2633  NE  43RD  ST 

7100  NE  PARVIN  RO 
8601  HILLCREST  RD 


7901  NW  TIFFANY  SPGS 
500  E.  105TH  ST 


11300  NW  PRAIRIE  VIEW  RO 
220  W.  43RD  ST  


7640   NW   TIFFANY   SPRINGS 
PKWY. 

8101  N.  CHURCH 

11212  N.  NEWARK  CIR  

8801  NW  112TH  ST  

4445  MAIN  ST  


7333  NE  PARVIN  RD 
2345  MCGEE  


2650  NE  43RD  ST 

775  NW  BRASILIA  DR 


2975  MAIN  

1600  NE  PARVIN  RD  

560  WESTPORT  RD  

3636  RANDOLPH  RD.  NE 
9900  NW  PRAIRIE  VIEW  . 

770  W.  47TH  ST 


1  PERSHING  RD 

110  INDEPENDENCE 


PO  BOX  969 


HWY.  54 


1101  COUNTRY  CLUB  DR 

1304  S.  BALTIMORE 

2340  W.  IRISH  LN  

2560  S.  OUTER  RD  


12220  DORSET  RD 


2454  OLD  DORSETT  RD 
1010  E.  LIBERTY  


N.  300  HWY.  24  E 
RT.  2  BOX  340-^  . 
308  5THST  


RR  1  

2000  CLAY 


2232  TANEY  ST 


Ctty/State/Zlp 


625  N.  MURRAY  RD  

607  SE  OLDHAM  PKWY 


1355  W.  COaEGE  DR 

13735  RIVERPORT  DRIVE 


KANSAS  CITY.  MO  6415»- 

KANSAS  CITY.  MO  641 17- 

KANSASCrrY.M0  64117- 

KANSAS  CITY.  MO  64 13ft- 

KANSAS  CITY.  MO  6415^ 
KANSAS  CITY.  MO  64131- 

KANSAS  CITY.  MO  641 53- 
KANSASCITY.  M0  64111- 
KANSAS  CITY,  MO  641 53- 

KANSAS  CITY.  MO  6415»- 
KANSAS  QTY.  MO  641 53- 
KANSAS  CITY.  MO  64195- 
KANSAS  CITY.  MO  641 11- 

KANSAS  CITY.  MO  641 1 7- 
KANSAS  CITY.  MO  64 108- 

KANSAS  CITY,  MO  641 17- 
KANSAS  CITY,  MO  64 153- 

KANSAS  CITY.  MO  64 108- 
KANSAS  CITY.  MO  641 16- 
KANSAS  CITY.  MO  641 11- 
KANSAS  CITY.  MO  641 17- 
KANSAS  CITY.  MO  64 153- 

KANSAS  CITY,  MO  64112- 


KANSAS  CITY,  MO  64108-  

KENNET,  MO  63857-  

KIMBERLING  CITY,  MO  65686- 
KINGDOM  CITY,  MO  65262-  .... 
KINGDOM  CITY,  MO  65262-  .... 

KIRKSVILLE,  MO  63501-  

KIRKSVILLE,  MO  63501-  

KIRKSVILLE,  MO  63501-  

KNOB  NOSTER,  MO  65336- 

LAKE      SAINT      LOUIS,      MO 

63367-. 

LAKEVIEW,  MO  65737- 

LEBANON,  MO  65536- 

LEE'S  SUMMIT,  MO  64081- 

LEE'S  SUMMIT,  MO  6406^ 

MACON,  MO  63552- 

MACON,  MO  63552- 

MALDEN,  MO  63863-  

MARSHALL,  MO  65340- 

MARYLAND      HEIGHTS.      MO 

63043-. 
MARYLAND      HEIGHTS.       MO 

63043-. 
MARYLAND      HEK3HTS,      MO 

63043-. 
MEXICO,  MO  65265- 

MOBERLY,  MO  65270-  

MONEU.  MO  65708- 

MONROE  CITY,  MO  63456-  

NEVADA,  MO  64772-  

NOEL.  MO  64854-  

NORTH     KANSAS    CITY.     MO 

641 16-. 
NORTH     KANSAS    CITY.     MO 

641 16-. 
OSAGE  BEACH.  MO  65065- I 


Tslaphons 


816-464-2002 

816-459-7222 

816-45»-3355 

81«-«22-7000 

816-891-7500 
816-941-3333 

616-464-5062 
816-756-1720 

816-891-7788 

816-792-4000 

816-464-6454 
816-691-8900 
816-631-3000 

816-455-1060 
816-421-1234 

816-453-6550 
816-464-2200 

816-661-3000 
816-453-5210 
816-931-0001 
816-452-8585 
816-891-9009 

816-931-4400 

816-474-4400 
314-688-9860 
417-739-4311 
314-642-0050 
314-642-2888 
816-665-8244 
816-665-8826 
816-665-3722 
816-563-3000 
314-625-1711 

417-272-8195 
417-588-3226 
816-525-1400 
816-524-8181 
816-385-2125 
816-385-5788 
314-276-5144 
816-886-3359 
314-296-3400 

314-576-9966 

314-296-7878 

314-581-1440 

816-263-8862 
417-235-8039 
314-735-4526 
417-667-8880 
417-475-3851 
816-221-6544 

816-421-6000 

314-384-4731 
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Pnop^rty  mtnt 


KN0I±8 

MAfBOrrS  TAN  TAR   A   RE- 
SUPER  8  MOTB.  

LAKE  VUAQE  MOTOR  INN  >._ 

CXXONIAL  INN 

COMFORT  MN 

ORURYINN 

HOUOAYiii  

RiCHLANOER  MOTB. 
SCHOOL    HOUSE    BED    AND 
BREAtfFAST. 

ORURYINN 

HOWARD   JOHNSON    MOTOR 

LODGE. 
ZBIOS  8TEAI0«XJSE  MOTEL 

KNIGHTS  COURT 

SUPER  S 

STAR  LODGE 

HAMPTON  MN 

LAKE  mi3  MOTEL 

BEST     MNS     OF     AMERICA 

SPRINGRBJ). 
BEST   WESreW    DEERF!ELO 

DAYS  INN 

ECONO  LODGE 

HAMPTON  MN 

HOLIDAY  Wm  NORTH  M4 

MANSION  AT  ELFINOALE  „.^.. 
PARK  MN  INTERNATIONAL  ^. 
RAMAOA  HAWTHORNE  PARK 

RED  ROOF  MN  #175 

RESIDENCE  MN 

SHERATON  MN 

UNT^WTY  PLAZA  HOTEL  - 

CONGRESS  AffVORT  MN 

BUOGETEL  MN  ST  CHARLES  . 

BOONE^UCK  TRAIL  MN  

COMFORT  MN. 
RED  ROOF  MN 
BUDGET  LOOGMG 
ST.  CLAIR  SUPER  8 
HOLIDAY  i#l 

RAMADA  INN  ST.  JOSEPH  

ADAMS  MARK  HOTEL 

BEST  WESTERN  AIRPORT  MN 
BEST  WESTERN  MN  AT  THE 

PARK. 
BEST   WCSTBM   V^STPORT 

PARK  Mora. 

COMFORT  MN 

COURTYARD  BY  MARRWTT  ._ 

COURTYARD  BY  MARRIOTT  .... 
DOUBLE  TREE  HOTEL  CONF 

DRURY  MN  GATEWAY  ARCH  .. 
DRURY   MN   ST.   LOUIS   AIR- 

PORT 
DRURY  INN  UNK>N  STATION  ... 
ECONO  LODGE 

EMBASSY  SUTES  HOTB. 

FRONTENAC  HILTON 

HAMPTON    MN    UNK)N    STA- 
TION. 

HOLIDAY  MN  l-«5  SOUTH  

HOLIDAY  MN  RIVERFRONT 

HOUDAY  MN  SOUTH  COUNTY 
CNTWAY. 


POBox/RtNa 


PO  BOX  188 
PO  BOX  370 

ro  BOX  Tow 


P0  80X4» 

PO  BOX  88 

PO  BOX  218 


>•  B^  •••••••••••••••••  ••M 


RT.  1  BOX  19(M3 


HWY.  15  8 
1S00  UBERTY  ST 
1200  HWY.  82 


2220  WESTWOOD  BLVD 
211SN.WE8TWOOO 


2006  N.  BISHOP 

127  HOWARD  JOHNSON 


1621  MARTM  SPRINGS  DR , 

3601  W.  BROADWAY 

3402  W.  BROADWAY 

HWY.  YY 

1330  S.  MAIN  „ 

OLD  65  LOOP  OFF  NEW  65 
2355  N.  QLENSTONE 


3343  E.  BATTLEFIELO 

2700  N.  GLENSTONE 

2611  N.  QLENSTONE 

222  N.  INGRAM  UlU.  RD  .. 

2720  N.  GLENSTONE 

1701  &  PORT 

1772  a  OLBiSTONE 

2431  N.  QLENSTONE 

2656  N.  QLENSTONE 

1550  E.  RAYNELL 

3333  S.  QLENSTONE 

333  JOHN  a  HAMMONS  .. 
3433  N.  L1M»ERQH  BLVD 

1425  S  FIFTH  ST  

1000  S.  MAM  ST 

2750  PLAZA  WAY  DR 

2010  ZUMBEHL 

868  S.  M4  OUTER  RO  

1010  S.  OUTER  RD 

102  S.  THIRD 

4016  FREOERKX  

112  N.  4TH  ST 

10232  NATURAL  BRIDGE  ... 
4630  UNOELL  BLVD 


2434  OLD  DORSETT 

3730  S.  LINDBERGH  „ _ 

11888  WESTLME  INDUSTRIAL 

Da 

2340  MARKET  ST  

16625  SWMQLEY  RIOQE  

711  N.  BROADWAY 

10480  NATURAL  BRIDGE  RO  ... 

201  8.  TWENTIETH  

4575  NO  LMDBERa  BLVD  AT 
>-7a 

801  N.  FIRST  ST 

1335  S  LINDBERGH  BLVD 

2211  MARKET  ST 

4234  BUTLER  HttX  RD 

200  N.  4TH  ST 


OySMMZ^ 


6021  S.  LINDBERGH 


OSAGE  BEACH.  MO  65086-  . 
OSAGE  BEACH.  MO  65065-  . 

OZARK.  MO  65721- 

PARIS.  MO  6S27S- 

PERRYVILLE.  MO  6377S-  ..... 
PLATTE  CITY.  MO8407»-  .... 
POPLAR  BLUFF.  MO  63801- 
POPLAR  BLUFF.  MO  83801- 

RK>CAND.  MO  86866- 

ROCHEPORT.  MO  6527»-  >_ 


ROCK  PORT.  MO  64482- 

ROLLA.  MO  65461- 

ROLLA.  MO  65401- 

ROLLA.  MO  65401- 
SEOAU^  MO  65801- 
SEDAUA,  MO  65301- 
SHELL  KNOB.  MO  66747- 
SIKESTON.  MO  63801-  .... 
SOUTH  WARSAW.  MO 
SPRtNQFtELO.  MO  66803- 


SPRINQFIELO.  MO  85804- 

SPRMQFIELO.  MO  65803- 
SPRINQFiELO.  MO  6S802- 
SPRMQF1EL0.  MO  65804- 
SPRMQFIELO.  MO  65803- 
SPRMGFIELO.  MO  65807- 
SPRMGFIELD.  MO  86804- 
SPRMQRELD,  MO  65803- 
SPRINQFtELO.  MO  85803- 
SPRMQRELD.  MO  65804- 
SPRINQFIELD.  MO  65804- 
SPRMGRELD.  MO  65806- 

ST  ANN.  MO  63074- 

ST  CHARLES.  MO  63301-  . 
ST.  CHARLES.  MO  63301- 
ST.  CHARLES.  MO  63303- 
ST.  CHARLES.  MO  63303- 

ST.  CLAIR.  MO  63077- 

ST.  CLAIR.  MO  63077- 

ST.  JOSEPK  MO  64601-  .., 
ST.  JOSEPK  MO  64501-  .. 

ST.  LOmS.  MO  63102-  

ST.  LOUIS.  MO  63134-  

ST.  LOUIS.  MO  63108- 


ST.  LOUIS.  MO  6304^ 

ST.  LOUIS.  MO  83127- 
ST.  LOUIS.  MO  6314»- 

ST.  LOUIS.  MO  63103^ 
ST.  LOUIS.  MO  63017- 

ST.  LOUIS,  MO  63101- 
ST.  LOUIS.  MO  63134- 

ST.  LOUIS.  MO  6310»- 
ST.  LOUIS,  MO  63044- 

ST.  LOUIS.  MO  63102- 
ST.  LOUIS,  MO  63131- 
ST.  LOUIS,  MO  63103- 

ST.  LOUIS,  MO  63129- 
ST.  LOUia  MO  3810>. 
ST.  LOUIS,  MO  8312»- 


314-348-2236 

314-348-3131 

417-48S-8800 
81»-327-51S1 
314-647-1081 
816-«31-6430 
314-686-2461 
314-78»-7711 
314-786-8831 
314-688-2020 

816-744-6367 
314-384-4000 

314-364-7111 

314-^64-1301 
816  826  8400 

816-827-6800 
417-85»-3737 
314-471-3830 
816-436-6181 
417-866-6778 

417-667-2323 

417-666-6611 
417-864-4688 
417-863-1440 
417-086-8800 
417-831-6400 
417-882-1113 
417-831-3131 
417-831-2100 
417-883-7300 
417-683-8660 
417-864-7333 
314-738-6100 
314-048-8888 
314-O47-7000 
314-04»-8700 
314-847-7770 
314-628-1000 
314-628-8080 
816-27»-8000 
816-23»-6ie2 
314-241-7400 
314-427-6866 
314-367-7500 

314-281-8700 

314-842-1200 
314-887-1200 

314-241-8111 
314-632-6000 

314-331-8100 
314-423-7700 

314-231-3800 
314-731-8000 

314-241-4100 
314-869-1100 
314-241-3200 

314-884-6?W 
314-821-8288 
314-488-0888 
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Property  nam* 


HOLIDAY  INN  ST.  LOUIS  CON- 
VENTION CENTER. 

HOLIDAY  INN  WESTPORT 

HYATT  REGENCY 

MARRIOTT  PAVILION  HOTEL  ... 

MAYFAIR  SUITES  

OAK  GROVE  INN  , 

RED  ROOF  INN  HAMPTON 

RED  ROOF  INN  WESTPORT  .... 

REGAL  RIVERFRONT  HOTEL 
ST.  LOUIS. 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

RESIDENCE  INN  WESTPORT  ... 

SEVEN  GABLES  INN  

SHERATON  PLAZA  

SHERATON  WEST  PORT  INN  .. 

ST.  LOUIS  MARRIOTT  WEST  ... 

STOUFFER  CONCOURSE 

SUMMERFIELD  SUITES  HOTEL 

HOLIDAY  INN  OF  ST. 
CHARLES. 

BEST  WESTERN  MONTIS  INN  . 

ECONO  LODGE 

BEST  WESTERN  PENBERTHY  . 

BIG  T  MOTEL  

SUPER  8  MQJEL  

SMALLETS  CABINS  

FAMILY  INN  

RAMADA  INN 

HOLIDAY  INN  WENTZVILLE 

SUPER  B  MOTEL  

WAY  STATION  MOTEL  

ST.  LOmS  AIRPORT  HILTON  ... 

ST.  LOUIS  AIRPORT  INN  


MiMiMippi 

EDGEWATER  INN 

HOLIDAY  INN  EXPRESS  

MOTEL  6  

HOLIDAY  INN  BROOKHAVEN  ... 

COMFORT  INN  CLARKSDALE  .. 

COLUMBUS  HOLIDAY  INN  

THE  CROSSROADS  INN  

DAYS  INN  FOREST 

HAMPTON  INN  GREENVILLE  ... 

ECONO  LODGE 

HAMPTON  INN  

HOLIDAY  INN  AIRPORT  

HOLIDAY  INN  GULFPORT 
BEACHFRONT. 

MOTEL  6  

BEST  WESTERN  NORTHGATE 

HAMPTON  INN  

MOTEL  6  „ 

RAMADA  INN  

HERITAGE  INN  

COMFORT  INN  MOTEL  

KEY  WEST  INN  

BEST  WESTERN  METRO 

CABOT  LODGE  MEDICAL  CEN- 
TER. 

HAMPTON  INN  BRIARWOOD  ... 

HOLIDAY  INN  NORTH  

HOLIDAY  INN  SOUTHWEST  

MOTEL  6 „ 

MOTEL  6  

PASSPORT  INN 

QUALITY  INN  NORTH 

RAMADA  INN  COLISEUM 


POBox/RtNo. 


PO  BOX  310 


POBOX  358 


POBOX  278 


Street  address 


811N.  19THST 


1973  CRAIGSHIRE 

•1  ST.  LOUIS  UNION  STATION 

#1  BROADWAY  

806  ST.  CHARLES  ST  

6602  S.  LINDBERGH  

5823  WILSON  AVE  

11837  LACKLAND  RD 

200  S.  FOURTH  ST 


1100MCMORROW 


1881  CRAIGSHIRE 

26  N.  MERAMEC  

900  WEST  PORT  PLAZA 
191  WEST  PORT  PLAZA 

660  MARYVILLE  CTR  

9801  NATURAL  BRIDGE 
1855  CRAIGSHIRE  RD  ... 
4221  S.  OUTER  RD  


HC  2.  BOX  97 

M4  &  JCT.  HWY.  2  . 
307  N.  SERVICE  RD 

JCT.  136  &  59 

1845  E.  28  


RT.  2  BOX  180-* 

DRAWER  L  

900  CORPORATE  PKWY  .. 
1210  PORTER  WAGONER 


10330  NATURAL  BRIDGE 


PO  BOX  1936 

PO  BOX  2476  

PO  BOX  802  

POBOX  1523  

PO  BOX  2701  

PO  BOX  1632  

PO  BOX  1622  

POBOX  9355  

PO  BOX  6757 

PO  BOX  4301  

PO  BOX  6508  

PO  BOX  6595  

PO  BOX  910 

RT.  3  

PO  BOX  1520 

PO  BOX  2375  

PO  BOX  9701  

PO  BOX  6145  

PO  BOX  5035  

PO  BOX  400 

10232  NATURAL  BRIDGE 


BEACH  BLVD  

2416  BEACH  BLVD  

BEACH  BLVD  

1210  BROOKWAY  BLVD 

710  S.  STATE  ST  

506  HWY.  45  N 

HWY.  72  W  „ 

RT.  2  

HWY.  82  E  

FRONTAGE  RD 

FRONTAGE  RD 

9415  HWY.  49  

1600  E.  BEACH 


US  49 

HWY.  49 

HARDY  ST  .... 
US  HWY.  49  . 
US  HWY.  49  . 
HWY.  78  4  7  . 
HWY.  82  E  .... 

BOX  659  

ELLIS  AVE  .... 
N.  STATE  ST 


465  BRIARWOOD  DR  

1-55  N  

2649  US  80  W 

N.  FRONTAGE  RD  

1-55  NORTH  COUNTYLINE  RO 

1-55  N  ..„ 

4641  t-65  N  

GREYMONT  AVE  ^ 


City/State/Z)p 


ST.  LOUIS.  MO  63101- 


ST.  LOUIS. 
ST.  LOUIS. 
ST.  LOUIS. 
ST.  LOUIS. 
ST.  LOUIS. 
ST,  LOUIS. 
ST.  LOUIS. 
ST.  LOUIS. 


MO  63146- 
MO  63103- 
H^  63102- 
MO  63101- 
MO  63123- 
MO  63110- 
MO  63146- 
MO63102- 


ST.  LOUIS.  MO  63117-  ... 

ST.  LOUIS.  MO  63146-  ... 

ST.  LOUIS.  MO  631  OS-  ... 

ST.  LOUIS,  MO  63146-  ... 

ST.  LOUIS,  MO  63146-  ... 

ST.  LOUIS,  MO  63141-  ... 

ST.  LOUIS,  MO  63134-  ... 

ST.  LOUIS,  MO  63146-  ... 
ST.  PETERS.  MO  63376- 


ST.  ROBERTS.  MO  6558»- 
ST.  ROBERTS,  MO  65583- 

SULLIVAN,  MO  63080- , 

TARKIO,  MO  64491- 

TRENTON,  MO  64683- 

VAN  BUREN,  MO  63965-  ... 
WAYNESVILLE,  MO  65583- 
WAYNESVILLE,  MO  65583- 
WENTZVILLE,  MO  63385-  . 
WEST  PLAINS,  MO  65775-  , 
WEST  PLAINS,  MO  65775- 
WOODSON      TERRACE, 

631 34-. 
WOODSON      TERRACE, 

631 34-. 


MO 
MO 


BILOXI,  MS  39531- 

BILOXI.  MS  39531- 

BILOXI,  MS  39531- 

BROOKHAVEN,  MS  39601- 
CLARKSDALE,  MS  38614-  .. 

COLUMBUS,  MS  39701- 

CORINTH.  MS  38834- 

FOREST.  MS  39074- 

GREENVILLE.  MS  38701-  ... 

GRENADA,  MS  38901- „ 

GRENADA,  MS  38901- 

GULFPORT.  MS  39503- 

GULFPORT.  MS  39501- 


GULFPORT.  MS  3950^ 

HATTIESBURG,  MS  39402-  ... 
HATTIESBURG.  MS  39401-  .... 
HATTIESBURG.  MS  39401-  .... 
HATTIESBURG,  MS  39401-  .... 
HOLLY  SPRINGS,  MS  38635- 

INDIANOLA,  MS  38751-  

lUKA.  MS  38852- 

JACKSON,  MS  39204-  

JACKSON,  MS  39202-1 196  .... 


JACKSON. 
JACKSON, 
JACKSON, 
JACKSON, 
JACKSON, 
JACKSON. 
JACKSON. 
JACKSON, 


MS  39206- 
MS  39206- 
MS  39204- 
MS  39201- 
MS  39213- 
MS  39206- 
MS  39206- 
MS  39202- 


Teiephor>e 


314-421-4000 

314-^434-0100 
314-231-1234 
314-421-1776 
314-421-2500 
314-894-9449 
314-645-0101 
314-991-4900 
314-241-9500 

314-862-1900 

314-469-0060 
314-863-8400 
314-434-5010 
314-848-1500 
314-878-2742 
314-429-1100 
314-878-1555 
314-928-1500 

314-336-4299 
314-33&-7272 
314-468-3136 
816-736-4174 
816-359-2988 
314-323-4263 
314-336-3285 
314-336-3121 
314-327-7001 
417-256-8088 
417-256-4135 
314-426-5500 

314-427-5955 


601-388-1100 
601-388-1000 
601-388-5130 
601-833-1341 
601-627-9292 
601-328-4202 
601-287-8051 
601-469-2500 
601-334-1818 
601-226-6666 
601-226-5555 
601-868-8200 
601-864-4310 

601-863-1890 
601-268-8816 
601-264-8080 
601-544-6096 
601-268-2170 
601-252-1120 
601-887-6611 
601-423-8221 
601-355-7483 
601-^48-8650 

601-956-3611 
601-366-9411 
601-355-3472 
601-869-3423 
601-056-8848 
601-982-1011 
601-982-1044 
601-969-2141 


62900  Pwieral  Reghter  /  Vol  58.  Na  227  /  Monday.  November  29.  1993  /  Notices 


Hotel  and  Motel  Fire  Safety  Act  National  Mastct  List  Novbmber  16,  IQO^-Continoed 


RAMAOA  RENAISSANCE 

RED  ROOF  MN 

RESIOENCE  INN  BY  MAR- 
RIOTT. 

SUN  N  SAND  MOTOR  HOTEL  .. 

DAYS  INN 

LAKE  TIAK  OKHATA  .„.. 

HOLIDAY  MNMCOOMB 

RAMAOA  INN  MCOOMB  

BEST  WESTERN  MERIDIAN  

BUOQETB.  MN 

HAMPTON  INN  MERHMAN  

HOUOAY  MN  MERIDIAN 
SOOTR 

HOUOAY  INN  NORTHEAST 

M  A  R  OF  MERIDIAN  INC.  DBA 
HOWARD  JOHNSON. 

MOTEL  6 „.... 

BEST  WESTERN  RIVER  PARK 
HOTH- 

SCOTTISH  INNS 

BEST  WESTERN  OXFORD  INN 

UNn/ERSfTY  INN „ 

LA  PONT  INN „.. 

LA  FONT  INN 

CABOT  LODGE 

RED  ROOF  INN  «128 

BEST    WESTERN    MOTEL    & 

REST. 
ALL     AMERICAN      COUSEUM 

MOTEL 

HOLIDAY  MN 

RAMAOA  INN  A  CONyENTK)N 

CENTSt 

DAYS  INN  „ „ 

YAZOO  MOTEL  

SAGEBRUSH  t*l 

RAWBOW  RANCH  LODGE 

BILUNGS  COMFORT  INN  .„ 

DAYSTDP  MOTEL 

DUDE    RANCHER    LODGE    & 
RESTAURANT. 

ELLIOT  INN 

HOLIDAY  INN  BILLINGS  PLAZA 

LAZY  K  T  MOTB. 

QUALITY  INN  HOMESTEAD 

RIMROCK  INN 


SHERATON  BILLINGS  HOTEL  .. 

SUPER  8  LODGE  

THE  RADISSON  NORTHERN 
HOTEL. 

ROCKY  KNOB  LODGE  #2 

BEST  WESTERN  GRANTREE 
INN. 

BOZEMAN  COMFORT  INN  

CONTWOfTAL  MOTOR  INN  

FAIRFIELD  INN  BY  MARMDTT 
BOZQMAN. 

HOLIDAY  INN 

LEWIS  &  CLARK  MOTEL  

WESTERN  HERITAGE  INN 

BEST  WESTEW  COPPER 
KINGMN. 

SUPER  e  MOTEL  OF  BUTTE  .„. 

TOWNHOUSE  INNS  OF  BUTTE 

GLACIER  MOUNTAIN  SHAD- 
OWS RESORT. 

CONRAD  SUPER  8  


POBox/RtNe. 


P0B0X1S2S 
PO  BOX  1001 


PO  BOX  401 


PO  BOX  190. 
PO  BOX  1900 

^-«5 .._ 

PO  BOX  2219 


PO  BOX  618 
I  20  59  •••••..•.. 

PO  BOX  810 


PO  BOX  2300  ._, 

PO  BOX  845 

PO  BOX  40557  .. 
PO  BOX  1101  .„ 
PO  BOX  2201  ._.. 

TOBOX^'"!!! 

p6B6x"i*M"II! 

PO  BOX  810 

PO  BOX  279  ...... 

PO  BOX  787 „ 

PO  BOX  923  ...... 


HC  33  BOX  36 


ELLIS  AVE 

E.  COUNTY  LINE  RO 
700  LARSON  8T  ...... 

881  E.  RIVcR  PL  •...> 


N.  LAMAR  ST 

1000  S.  HWY.  36  ... 
suvTH  nn 

DELAWARE  AVE 

DELAWARE  AVE 

S.  FRONTAGE  RO  .. 
1400  ROEBUCK  OR 
US  HWY  11  A  80.... 
HWY.  45  S „. 


US  HWY.  11  A  80 
813  HWY.  80  E 


S.  FRONTAGE  RD 
S.  CANAL  ST 


PRENTISS  OR 

FRONTAGE  TO 

W.JACKSON  AVE 
2703  DENNY  AVE  . 

DENNY  AVE  

235  PEARSON  RD 

DYESS  RO 

AOCOCK  ST 

EXIT  252  1-55 


E.  MAIN  ST 


923  N.  GLOSTER 

854  N.  GLOSTER  ST  . 

1025  HWY.  45  N.  ALT 
HWY.  49  AND  16 


518  W.  MONTANA  AVE 
42950  GALLATIN  RO  .... 
2030  OVERLAND  AVE  .. 

843  PARKWAY  LN  

415  N.  29TH  ST 


1345  MULLOWNEY  LN  

5500  MIDLAND  RD  

1403  1ST  AVE.  N  

2036  OVERLAND  AVE 

1203  N.  27TH  AVE  

27  N.  27TH  ST 

5400  S.  GATE  OR  „. 

RRST  AVE.  N.  A  BROADWAY 


1325  N.  TTH  AVE 

1370  N.  TTH  AVE 

1324  E.  MAIN  

828  WHEAT  OR  ... 


5  BAXTER  LN  

824  W.  MAIN  

1200  E.  MAIN 

4655  HARRISON  AVE 


2029  HARRISON  AVENUE 

2777  HARRISON  AVE 

7285  HWY.2  E 


215  N.  MAIN  CONRAD.  MT  5942S- 


at^/smtnoQ 


JACKSON.  MS  39204-  .. 
JACKSON.  MS  39211-  .. 
JACKSON.  MS  30200-  ... 
JACKSON.  MS  39202-  ... 

JACKSON.  MS  30200-  .. 
KOSCIUSKO.  MS  39000- 
LOUISVILLE,  MS  3933»- . 
P^^aJRWJ,  Mo  9vd4o^  ••••• 

MCCOMB,  MS  39848- 

MERIDIAN.  MS  39301-  ... 
MERIOIAN.  MS  38301-  ... 
MERIDIAN.  MS  30302-  .... 
MERIDIAN,  MS  39301-  .... 

MERIDIAN.  MS  39302-  ... 
MERIOIAN.  MS  3930S-  .... 

MERIOIAN,  MS  39301-  .... 
NATCHEZ,  MS  39120-  ... 


NATCHEZ.  MS  39720-  . 

OXFORD.  MS  3865&- 

OXFORD.  MS  38656- 

PASCAGOULA.  MS  39668- 
PASCAGOULA.  MS  38668- 

PEARL.  MS  3020ft- 

RIDQELANO.  MS  38157-  ... 
RIDGELAND.  MS  30157-  ... 
SARDIS,  MS  38666- 


801-044-1  ISO 
801-067-«800 
e01-«e»-6008 
801-366-«09 

601-364-2S01 
601-2e»-2271 
801-773-7853 
801-684-6211 
601-684-6688 
601-893-3210 
601-603-2300 
601-463-3000 
601-683-4521 

601-46&-6101 
801-4e3-«281 

601-480-1182 
601- 


TUPELO.  MS  38801- 

TUPELO.  MS  38801- 
TUPELO.  MS  38801- 


WEST  POINT.  MS  3977»- 
YAZOOOTY.  MS39194- 


BAKER,  MT  59313-  ... 
BK3  SKY.  MT  59716-  . 
BILLINGS.  MT  59102- 
BiaiNGS,  MT  59100- 
BILLINGS.  MT  59101- 


BILLINGS. 
BILLINGS. 
BILUNGS. 
BILUNGS, 
BILLINGS. 
BILLINGS, 
BILUNGS. 
BILLINGS. 


MT  59101- 
MT  59101- 
MT  59101- 
MT  59012- 
MT  59101- 
MT  59101- 
MT  59102- 
MT  59101- 


601-442-9141 
601-234-9500 
601-234-7013 
801-762-7111 
601-760-7111 
001-032-6008 
601-967-0757 
601-85»-7707 
601-487-2404 


601 


10 


BONNER.  MT  58827-  .. 
BOZEMAN.  MT  59715- 

BOZEMAN.  MT  59715- 
BOZEMAN,  MT  59715- 
BOZEMAN.  MT  59715- 

BOZEMAN.  MT  5971S- 
BOZEMAN.  MT  59715- 
BOZEMAN,  MT  5971S- 
BUTTE,  MT  50701-  ...... 


BUTTE,  MT  50701- 

BUTTE,  MT  50701- 

COLUMBIA  FALLS,  MT  S9910- 


601-840-8811 
601-844-4111 

601-494-1995 
601-746-2161 

406-778-3341 
406-895-4132 
406-652-5200 
406-252-4007 
406-259-5561 

406-252-2584 
406-248-7701 
406-252-6066 
406-652-1320 
406-252-7107 
406-252-7401 
406-248-8842 
406-245-5121 

406-621-3520 
406-587-5261 

406-587-2322 
406-587-9231 
406-587-2222 

406-587-4561 
406-586-3341 
406-586-8534 
406-494-6666 

406-494-8000 
406-494-8850 
406-892-7686 

406-278-7878 


Federal  Register  /  Vol.  58,  No.  227  /  Monday,  November  29,  1993  /  Notices 


62001 


Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993— Continued 


Property  name 


THE  KINGS  INN  MOTEL  ... 
DEER  LODGE  SUPER  8  ... 

SILVERTIP  LODGE  „. 

RAILS  INN  MOTEL  

WESTWIND  MOTOR  INN  .. 

BIGHORN  ANGLER 

GALLATIN  GATEWAY  INN 


YELLOWSTONE  VILLAGE  

COTTONWOOD  INN  

DAYS  INN  „ 

FOX  HOaOW  INN  

GREAT  FALLS  COMFORT  INN  . 

GREAT  FALLS  FAIRFIELD  INN  . 

SHERATON  HOTEL  

SUPER  8  LODGE  

TOWNHOUSE  INNS  OF  GREAT 
FAUS. 

BEST  WESTERN  HAMILTON 
INN. 

TOWNHOUSE  INN  OF  HAMIL- 
TON. 

TOWNHOUSE  INNS  OF  HAVRE 

BEST  WESTERN  COLONIAL 
INN. 

DAYS  INN  

HELENA  COMFORT  INN  

HELENA  SUPER  8  

KINGS  CARRIAGE  INN  

LAMPLIGHTER  INN 

HOT  SPRINGS  LODGE  AND 
MOTEL 

AERO  INN  

BEST  WESTERN  OUTLAW  INN 

BLUE  AND  WHITE  MOTEL  INC  . 

CAVANAUGKS  AT  THE  KALI- 
SPELL  CENTER. 

DAYS  INN  

MOTEL  6 

LAKESIDE  MOTEL  

BEST  WESTERN  LOCOMOTIVE 
INN. 

UBBY  SUPER  8 

ROSE  RIVER  INN 

4  B'S  INN  NORTH  

4  BS  INN  SOUTH 

BROWNIES  PLUS  MOTEL 

DAYS  INN  WESTGATE  

HOLIDAY  INN  PARKSIDE  

RED  LK>N  MISSOULA  VILLAGE 

SUPER  8  MOTEL  RESERVE 
STREET. 

TRAVELERS  INN  MOTEL  

VALU  INN  

BORG  MOTEL  

SHERWOOD  INN 

SLEEPY  TIGER  INN  

BEST  WESTERN  LUPINE  INN  .. 

SUPER  8  MOTEL  

THE  POLLARD  MOTEL 

WILDERNESS  GATEWAY  INN  .. 

MORIAH  MOTEL 

SUNSET  MOTEL  

SACAJAWEA  INN  

STARDUST  COUNTRY  INN  

WESTWARD  HO 

GROUSE  MOUNTAIN  LODGE  ... 

KANDAHAR  LODGE  

PINE  LODGE  QUALITY  INN  ...„. 
HOLTER  LAKE  LODGE 


POBox/RtNo. 


PO  BOX  577 
PO  BOX  376 


PO  BOX  293 


PO  BOX  661 
PO  BOX  648 


PO  BOX  1659 

po&oxiZ... 


Street  address 


408  6TH  ST.  E 

1150  N.  MAIN  

309  MAIN  

3RD  AND  FRONT  ST 
WEST  END  MAIN 


HWY.  89 

HWY.  2  E  

2000  N.  MERRILL  _. 
1700  10TH  ST.  SW 

1120  9THST  

1000  9TH  AVE.  S  ... 

400  10TH  AVE  

1214  13THST.  S  .... 
1411  10THAVE.  S  . 

409  S.  FIRST  ST  .... 


1115  N.  FIRST 


629  W.  FIRST  ST  

2301  COLONIAL  DR 


2001  PROSPECT  AVE 

750  FEE  ST  

2201  11THAVE 

910  N.  LAST  CHANCE  GULCH 

1006  MADISON  AVE  

406  BROADWAY  


1830  HWY.  93  S 
1701  HWY.  93  S 
640  E.  IDAHO  .... 
20  N.  MAIN  ST  .. 


1550  HWY.  93  N 
1540  HWY.  93  S 


310  S.  FIRST 


448  HWY.  2  W 

101  WOOD'S  BEACH  RD 

4953  N.  RESERVE  ST  

3803  BROOKS 

1540  W.  BROADWAY  

HWY.  93  AND  190  RR2  .... 

700  S.  PATTEE  

100  MADISON  ...., 

4703  N.  RESERVE  


4850  N.  RESERVE  

3001  BROOKS 

1005  W.  BROADWAY  . 

515  W.  1ST  AVE   

914  HWY.  93  

702  S.  HAUSER  

1223  S.  BROADWAY  .. 
2  N.  BROADWAY  AVE 

HWY.  83 

220  S.  MAIN  

93  ACCESS  

5  N,  MAIN 

409  MAIN  ST  

16  BOUNDARY 


1205  HWY.  93  W 

BIG  MOUNTAIN  RD 
920  SPOKANE  AVE 
BEARTOOTH  RD  .... 


Clty/Steta/Zlp 


CULBERTSON,  MT  59218- 

DEER  LODGE.  MT  59722- 

ENNIS,  MT  59729- 

FORSYTH,  MT  59327-  

FORSYTH,  MT  59327-  _ 

FORT  SMITH.  MT  5983S- 

GALLATIN       GATEWAY.       MT 
5971 5-. 

GARDINER,  MT  59030-0297 

GLASGOW,  MT  59230-  

GLENDIVE.  MT  59330-  .„ „ 

GREAT  FALLS,  MT  5940^ 

GREAT  FALLS.  MT  59403- 

GREAT  FALLS.  MT  59403- 

GREAT  FALLS.  MT  59405- 

GREAT  FALLS.  MT  59405- 

GREAT  FALLS.  MT  59405- 


HAMILTON.  MT  59840- 
HAMILTON.  MT  59840- 


HAVRE.  MT  59501-  .. 
HELENA.  MT  59601- 


HELENA,  MT  59601-  

HELENA,  MT  59623-  _.. 

HELENA  MT  59601-  

HELENA,  MT  59601-  

HELENA,  MT  59601-  

HOT  SPRINGS.  MT  59645- 


KALISPELL,  MT  59901- 
KALISPELL,  MT  59901- 
KALISPELL,  MT  59901- 
KALISPELL,  MT  59901- 


KALISPELL,  MT  59901- 
KALISPELL.  MT  59901- 
LAKESIDE,  MT  59422-  . 
LAUREL.  MT  59044- 


LIBBY.  MT  59923-  

LOMA,  MT  59460-  

MISSOULA,  MT  59806- 
MISSOULA,  MT  59806- 
M1SSOULA,  MT  59802- 
MtSSOULA,  MT  59802- 
MISSOULA.  MT  59802- 
MISSOULA.  MT  59802- 
MISSOULA.  MT  59802- 


MISSOULA,  MT  59802-  

MISSOULA,  MT  59801-  

PHILLIPSEURG,  MT  59858-  

PLENTYWOOO,  MT  59254-  

POLSON,  MT  59660- 

RED  LODGE.  MT  59068-  

RED  LODGE,  MT  59068-  

RED  LODGE,  MT  59068-  

SEELEY  LAKE,  MT  5986^-  

SHERIDAN,  MT  59749-  

ST  IGNATIUS,  MT  59865- 

THREE  FORKS,  MT  59750- 

TWIN  BRIDGES,  MT  59754- 

WEST     YELLOWSTONE.      MT 
59758-. 

WHITEFISH,  MT  59937- 

WHITEFISH,  MT  59937- 

WHITEFISH,  MT  59937- 

WOLF  CREEK,  MT  59648- 


Telephone 


406-787-6277 
406-846-2370 
406-682-4384 
406-366-2240 
406-356-2038 
406-666-2253 
406-763-4672 

406-848-7417 
406-228-8213 
406-365-6011 
406-727-0702 
406-454-2727 
406-454-3000 
406-727-7200 
406-727-7600 
406-761-4600 

406-363-2142 

406-363-6600 

406-2t>o-6711 
406-443-2100 

406-442-3280 
406-443-1000 
406-443-2450 
4O6-^M2-60e0 
406-442-9200 
406-741-5642 

406-755-3798 
406-755-6100 
406-755-4311 
406-752-6660 

406-756-3222 
406-752-6355 
406-844-3570 
406-628-8281 

406-293-2771 
406-739-4242 
406-542-7550 
406-251-2665 
406-649-2937 
406-721-9776 
406-721-8550 
406-728-3100 
406-549-1199 

406-726-8330 
406-721-9600 
406-e59-<»59 
406-765-2810 
406-883-3120 
406-446-1321 
406-446-2288 
406-446-2860 
406-677-2095 
406-842-5491 
406-745-3900 
406-286-6615 
406-684-5648 
406-646-7331 

406-862-3000 
406-862-6098 
406-862-7600 
406-235-4331 


62902 


Federal  Register  /  Vol.  58.  No.  227  /  Monday,  November  29,  1993  /  Notices 


HOTELANO  MOTEL  FiRE  SAFETY  ACT  NATKDNAL  MASTER  UST  NOVEMBER  16,  1 993-Continued 


Property  nanw 


North  CwoNna 

COMFORT  INN  


\^*  ■  (      MM* 


AMERICAN  COURT  MOTEL 

ASHEV1LLE  COMFORT  SUITES 

BEST  INNS  ASHEVILLE 

COMFORT  INN 

ECONO  LODGE 

ECONO  LODGE 


POBox/RtNo. 


ECONO  LODGE  ASHEVILLE  .._. 
ECONO  LODGE  EAST 

HOUDAY  INN  TUNNEL  ROAD  .. 

HOWARD      XWHNSON       BILT- 
MOflE. 

MOTEL  6  ASHEVILLE  

RED  HOOF  INN  #146 

DAYS  INN  

HOLLOWELLS  MOTEL 

SHERATON  ATLANTIC  BEACH 
RESORT. 

TRIPLE  "S"  MOTEL 

BALSAM  MOUNTAIN  INN  

SUGAR  MOUNTAIN  SKI  AND 
COUNTRY  CLUB. 

BEST  WESTERN  MOTEL  145  ... 

BEAUFORT  INN 

DAYS  INN  BLOWING  ROCK 

RIDGEWAY  MOTOR  INN  .... 

ECONOLOOGE  OF  BOONE  ... 

HAMPTON  INN  BOONE 

HOLIDAY  INN  OF  BOONE  

BREVARD  MOTOR  LODGE 

IMPERIAL  MOTOR  LODGE 

LLOYD'S  ON  THE  RIVER  

COMFORT  INN  HATTERAS  IS- 
LAND. 

COMFORT  INN  OF  CANTON 

BEST  WESTERN  CARY  INN  .. .. 

COURTYARD  BY  MARRIOTT 
RALEIGH  CARY. 

HAMPTON  INN  RALEIGH  CARY 

COTTAGE  INN  

THE  VALLEY  AIRE  MOTEL  

HAMPTON  INN  CHAPEL  HILL  . 

HOLIDAY  INN  

THE  CAROLINA  INN  

ADAMS  MARK  HOTEL  CHAR- 
LOTTE. 

CHARLOTTE  HOLIDAY  INN  

CHARLOTTE    MARRIOTT   CITY 

CENTER. 
CHARLOTTE  MARRIOTT  EXEC- 
UTIVE PARK. 
CHARLOTTE  UNIVERSITY  RED 

ROOF  INN. 
COMFORT  INN  MERCHANDISE 

MART. 
COMFORT  INN  SUGAR  CREEK 

CONTINENTAL  INN  

COURTYARD     BY     MARRIOTT 

ARROWOOO. 
COURTYARD     BY     MARRIOTT 

CHARLOTTE  SOUTHPARK. 
COURTYARD     BY     MARRIOTT 

CHARLOTTE  UNIVERSITY. 

DAYS  INN  AIRPORT  „„ 

ECONO  LODGE  AIRPORT  

ECONO        LODGE        SUGAR 

CREEK. 


RT.  6  BOX  62 


PO  BOX  216 


PO  BOX  40  

RT  1  BOX169B 

RT  1  BOX  121  . 


RT.  6  BOX  46 


PO  BOX  586  .. 
PO  BOX  429  .. 
POBOX  1089 

PO  BOX  866  .. 


US  15-501 


Street  address 


735  HWY.  24/27  BYPASS 

825  WEST  DIXIE  DR 

85  MERRIMON  AVE 

890  BREVARD  ST 

1445  TUNNEL  RO  „ 

800  FAIRVIEW  RD  

»-85  AND  BESSEMER  CITY  RD 
1430  TUNNEL   RD..   J-40  EXIT 
55. 

190  TUNNEL  RO  

MO  EXIT  55  

201  TUNNEL  RO  

190  HENDERSONVILLE  RD 


1415  TUNNEL  RD  

16  CROWELL  RD 

602  W.  FORT  MACON  RO 
114  E.  FORT  MACON  RO. 
SALTER  PATH  RD  


502  HENDERSON  BLVD  

BALSAM  MOUNTAIN  INN  RD 


101  ANN  ST 

HWY.  321  BYPASS  

HWY.  221  

HWY.  105 

208  LINVILLE  RD..  HWY.  105  ..." 
710  BLOWING  ROCK  RD  .. 

750  N.  CALDWELL  ST  

HWY.  64  4  276  N  

HWY.  19  N 

OLD  UGHTHOUSE  RD.  STATE 

RD12. 
MO  AT   EXIT  31    CHAMPION 

DR. 
1722  WALNUT  ST 

102  EDINBURG  DR.  S  


201  ASHEVILLE  AVE  

HWY.  64  E  

HWY.  107  N  

1740  NORTH  FORDHAM  BLVD 
1301  N.  FORDHAM  BLVD  . . 

211  PITTSBOROST  

555  S.  MCDOWELL  ST 


8520  UNIVERSITY  EXEC.   PK 

DR. 
100  W.  TRADE  ST  


5700  W.  PARK  DR  

5116  N.  1-85  

2721  E.  INDEPENDENCE  BLVD 


5111  N.  1-85  SERVICE  RD  ... 
1100  W.  SUGAR  CREEK  RD 
800  ARROWOOD  RD 


6023  PARK  S.  DR  

333  W.  WT  HARRIS  BLVD  . 

3101  S.  »-85  SERVTCE  RD 
4325  S.  1-85  SERVKJE  RD 
1415  TOM  HUNTER  RD. 


City/State/Zip 


ALBEMARLE.  NC  28001- 
ASHEBORO.  NC  27204-  . 
ASHEVILLE.  NC  28801-  .. 
ASHEVILLE.  NC  28806-  .. 
ASHEVILLE.  NC  2e80S-  .. 
ASHEVILLE.  NC  2880»-  .. 
ASHEVILLE.  NC  28052-  ... 
ASHEVILLE.  NC  28815-  .. 

ASHEVILLE.  NC  28805-  ... 
ASHEVILLE.  NC  28815-  ... 
ASHEViaE.  NC  28805-  .. 
ASHEVILLE.  NC  28042-  ... 


ASHEVILLE.  NC  28805- 

ASHEVILLE,  NC  28806-  

ATLANTIC  BEACH.  NC  28512- 
ATLANTIC  BEACH.  NC  28512- 
ATLANTIC  BEACH.  NC  28512- 


Teiephone 


ATLANTIC  BEACH.  NC  28512- 

BALSAM.  NC  28707-  

BANNER  ELK.  NC  28604-  . 


BATTLEBORO,  NC  2780»-  . 
BEAUFORT,  NC  28516-  .... 
BLOWING  ROCK.  NC  28605- 
BLOWING  ROCK.  NC  28605- 

BOONE,  NC  28607- 

BOONE,  NC  28607- 

BOONE.  NC  28607- 

BREVARD.  NC  28712-  

BREVARD,  NC  28712-  

BRYSON  CITY,  NC  2871^-  .... 
BUXTON.  NC  27920- 


CANTON.  NC  28716- 


CARY.  NC27511- 
CARY.  NC27511- 


CARY.  NC27511- 

CASHIERS.  NC  28717-  .... 
CASHIERS,  NC  28717-  .... 
CHAPEL  HILL.  NC  27514- 
CHAPEL  HILL.  NC  27514- 
CHAPEL  HILL.  NC  27514- 
CHARLOTTE,  NC  28204-  .. 


CHARLOTTE. 

CHARLOTTE. 

CHARLOTTE. 

CHARLOTTE. 

CHARLOTTE. 

CHARLOTTE. 
CHARLOTTE. 
CHARLOTTE. 

CHARLOTTE. 

CHARLOTTE. 

CHARLOTTE. 
CHARLOTTE, 
CHARLOTTE. 


NC  28262- 

NC  28202- 

NC28217- 

NC  28206- 

NC2820&- 

NC  28213- 
NC  28213- . 
NC  28217- 

NC  28210- . 

NC  28213-  . 

NC28208-. 
NC  28214-  . 
NC  28213-  . 


704-063-6990 
819-626-4414 
704-253-4427 
704-66&-4000 
704-29fr-4000 
704-296-8141 
704-867-1821 
704-296-5519 

704-254-«521 
704-298-5519 
704-252-4000 
704-274-2300 

704-299-3040 
704-667-9803 
919-247-6400 
919-726-6227 
919-240-1155 

919-726-8156 
704-456-9498 
704-898-9784 

919-98S-1450 
919-72fr-2600 
704-295-4422 
704-295-7321 
704-264-4133 
704-264-0077 
704-264-2451 
704-884-3456 
704-884-2887 
704-488-3767 
919-995-6100 

704-648-4881 

919-481-1200 
91^-481-8666 

919-859-5559 
704-743-3033 
704-743-3998 
910-968-3000 
919-929-2171 
919-833-2001 
704-372-4100 

704-547-0999 

704-333-9000 

704-527-8650 

704-596-8222 

704-375-8444 

704-686-0007 
704-597-8100 
704-627-5055 

704-552-7333 

704-640-4888 

704-394-3381 
704-304-0172 
704-697-0470 
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Property  name 


EMBASSY  SUITES  HOTEL 

FAIRFIELD  INN  BY  MARRIOTT  . 

FAIRFIELD  INN  BY  MARRIOTT 
CHARLOTTE  NORTHEAST. 

FAIRFIELD  INN  CHARLOTTE 
NE. 

HAMPTON  INN  AIRPORT  

HAMPTON  INN  CHARLOTTE 
UNIVERSITY  PLACE. 

HAMPTON  INN  EXECUTIVE 
PARK  1-77  SOUTH. 

HILTON  AT  UNIVERSITY 
PLACE. 

HOLIDAY  INN  CENTER  CITY  .... 

HOLIDAY  INN  EXPRESS  

HOLIDAY  INN  WOODLAWN  

HOMEWOOO  SUITES  

HOMEWOOD  SUITES  HOTEL  ... 

HYATT  CHARLOTTE 

KNIGHTS  INN  CHARLOTTE 
NORTH 

LAQUINTA  CHARLOTTE  AIR- 
PORT #629. 

LAQUINTA  MOTOR  INN  #656  .... 

LUXBURY  HOTEL  SUGAR 
CREEK 

OMNI  CHARLOTTE  HOTEL  

QUALITY  INN  CENTRAL 

RED  ROOF  INN  

RED  ROOF  INN  CHARLOTTE 
COLISEUM  (#124). 

RESIDENCE  INN  BY  MAR- 
RIOTT CHARLOTTE  NORTH. 

RESIDENCE  INN  BY  MAR- 
RIOTT TYVOLA  EXECUTIVE. 

ROSWELL  INN 

SHERATON  AIRPORT  PLAZE  ... 

THE  PARK  HOTEL  

TRAVELODGE  

VILLAGER  LODGE  

WYMDHAM  CHARLOTTE 

HOLIDAY  INN  CHEROKEE  

THE  JOHNSTON-IAN  MOTEL  .... 

FRIENDSHIP  INN  

FRIENDSHIP  INN  

HAMPTON  INN  LAKE  NORMAN 

MOUNTAIN  CREEK  COTTAGES 

BEST  WESTERN  OF  DUNN  

HOJO  INN  BY  HOWARD  JOHN- 
SON 

COMFORT  INN  UNIVERSITY  .... 

CRICKET  INN  UNIVERSITY 

DURHAM  FAIRFIELD  INN  BY 
MARRIOTT. 

DURHAM  HILTON  

HOLIDAY  INN  DURHAM  WEST  . 

MEREDITH  SUITES  AT  THE 
PARK 

OMNI  DURHAM  HOTEL  AND 
DURHAM  CIVIC  CENTER. 

RED  ROOF  INN  

RED  ROOF  INN  #155 

RED  ROOF  INN  DURHAM  It  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SHERATON  INN  UNIVERSITY 
CENTER. 

SUPER  8  MOTEL  

WASHINGTON  DUKE  INN  AND 
GOLF  CLUB. 

ARBORQATE  INN  EDEN  


POBox/RtNo. 


PO  BOX  1929 


RT  2  BOX  162 
R1  BOX  1000  .. 


Street  address 


4800  S.  TRYON  ST 

3400  S.  1-85  SERVTCE  RD 
5415  N.  1-85  SERVKiERD 

5415  N.  1-85  SERVICE  RD 


3127  SLOAN  OR  .... 
8419  N.  TRYON  ST 


440GRIFRrHRD  

8629  JM  KEYNES  DR 


230  N.  COLLEGE  ST  

575  CLANTON  RD 

212  WOODLAWN  RD 

7920  S.  TRYON  

8340  N.  TYSON  ST 

5501  CARNEIGE  BLVD 

2909  N.  1-85  SERVICE  RD 

3100  S.  1-85  SERVICE  RD 

7000  NATIONS  FORD  RD  . 
4904  N.  1-85  SERVrcE  RD 


222  E.  THIRD  ST 

2400  WILKINSON  BLVD 

3300  1-85  S  

131  RED  ROOF  DR  


8503  N.  TRYON  ST  ... 
5800  WESTPARK  DR 


2320  ROSWELL  AVE  

3315    S.    185    BILLY    GRAHAM 
PKWY. 

2200  REXFORD  RD  

1-77  &  CLANTON  RD 

7901  NATIONS  FORD  RD  

4200  WILMOUNT  RD  

HWY.  19  W  

510HWY.  70W  

724  KANNAPOLIS  HWY  

2451  KANNAPOLIS  HWY  

19501  STATESVILLE  RD 

162  DICKS  CREEK  RD  

1-95  EXIT  72  

1-95  &  POPE  RD.  EXIT  72 


3508  MT.  MORIAH  RD 

2306  ELBA  ST  

3710  HILLSBOROUGH  RD 

3800  HILLSBOROUGH  RD 
3460  HILLSBOROUGH  RD 
300  MEREDITH  DR 


201  FOSTER  ST 


5623  CHAPEL  HILL  BLVD 

4405  HV/Y.  55  E  

2000  1-85  SERVICE  RD  .... 
1919  HWY.  54  E  


2800  MIDDLETON  AVE 


507  E.  KNOX  ST  

3001  CAMERON  BLVD 


115  W.KINGS  HWY 


Oty/State/Zip 


CHARLOTTE,  NC  28217- 
CHARLOTTE,  NC  28208- 
CHARLOTTE,  NC  28262- 

CHARLOTTE,  NC  28213- 

CHARLOTTE.  NC  28208- 
CHARLOTTE.  NC  28262- 


CHARLOTTE.  NC  28217- 

CHARLOTTE.  NC  28213-8425 


CHARLOTTE. 
CHARLOTTE. 
CHARLOTTE, 
CHARLOTTE. 
CHARLOTTE. 
CHARLOTTE. 
CHARLOTTE. 


NC  28202- 
NC28217- 
NC  28217- 
NC  28217- 
NC  28213- 
NC  28209- 
NC28213- 


CHARLOTTE.  NC  28208- 


CHARLOTTE.  NC  28217-4929 
CHARLOTTE.  NC  28206- 


CHARLOTTE.  NC  28202- 
CHARLOTTE.  NC  28208- 
CHARLOTTE,  NC  28208- 
CHARLOTTE,  NC  28217- 

CHARLOTTE,  NC  29262- 

CHARLOTTE,  NC  28217- 

CHARLOTTE.  NC  28207- 
CHARLOTTE,  NC  28208- 

CHARLOTTE.NC  28211- 
CHARLOTTE.  NC  28217- 
CHARLOTTE,  NC  28217- 
CHARLOTTE,  NC  25208- 
CHEROKEE,  NC  28719-  . 

CLAYTON.  NC  27520- 

CONCORD.  NC  28025-  ... 
CONCORD,  NC  28025-  ... 
CORNELIUS,  NC  28031-  . 
DILLSBORO,  NC  28789-  . 

DUNN,  NC  28334-  

DUNN,  NC  28334-  


DURHAM,  NC  27707- 
DURHAM,  NC  27705- 
DURHAM,  NC  27705- 

DURHAM.  NC  27705- 
DURHAM.  NC  27705- 
DURHAM.  NC  27713- 

DURHAM.  NC  27701- 

DURHAM,  NC  27707- 
DURHAM,  NC  27713- 
DURHAM.  NC  27705- 
DURHAM.  NC27713- 

DURHAM,  NC  27705- 

DURHAM,  NC  27701- 
DURHAM,  NC  27706- 


EOEN,  NC  27288- 


Telephone 


704-527-8400 
704-392-0600 
704-596-2999 

704-696-2999 

704-392-1600 
704-548-0905 

704-525-0747 

704-547-7444 

704-335-5400 
704-523-0633 
704-525-8350 
704-625-2600 
704-549-8800 
704-654-1234 
704-598-6822 

704-393-5306 

704-622-7110 
704-596-9229 

704-377-6664 
704-377-6861 
704-392-2316 
704-529-1020 

704-547-1122 

704-527-8110 

704-332-4915 
704-392-1200 

704-364-6220 
704-523-0633 
704-522-0364 
704-357-9100 
704-497-9181 
919-653-7258 
704-788-8550 
704-788-8550 
704-892-9900 
704-586-6042 
919-892-2162 
919-892-8711 

919-490-4949 
919-286-3111 
919-382-3388 

919-383-8033 
919-383-1551 
919-361-1234 

919^489-9421 
919-361-1950 
919^71-9882 
919-361-1266 

919-383-8575 

919-688-8888 

910-623-1500 


Eo^erM^  S«.  Ma  2t7  /  Monday,  Nowmber  20,  IMI  /  Nolioes 
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HOUOmi 


GOURnnuioer  UARRtoTT 

DAYS  INN  „ 

DAfSMNCeMTRAL 
ECONOLOOQEI-65 
FAMRai>«M  BY  MARRIOTT 

HOUOAV    INN    FAYETTEV1LLE 

INNKEEPER  OF  FAYETTEVILLE 

ECONO  LODGE  AIRPORT  

M0gOAVIIiWA«PORT 


POBox/RtN*. 


eooNotx>oaE 

KutOHrsmt 


MID  TOWdmiOTOR  INN 
BOONOUOOaE 

THE  COMFORT  INN 


AIRPORT  MARRWTT  HOTEL  ... 
BEST  MNS  OF  AMERICA  AiR- 

PORT. 
OOURTYARO    BY    MARRIOTT 


FAJRRELD  INN  BY  MARRIOTT  . 
(MEBMBOnO         C0U9EUM 

mAyELQoaE. 

QREEMSBOdlO  MARRIOIT 

MMriPKMJNM  GREENSBORO 

RED  ROOF  INN  999 

REO«OOF<MNS 

RESIDENCE     MN    BY     MAR- 

RK>7T. 
SHERATON        OREENSBORO 

iHyia.     A      CONFERENCE 

CeMCR. 

CRICKET  INN  

EAST  CAROUNA  INN 

HIL90N«M . 

HOUQAY«MHAVELOCK 

QA«NETTiNN 

HOUOAV  MM 

OOMRMT  MN   HENDERSON- 
MULE. 
HAMP10M  iNN   HENDER30N- 

MLLE. 
OOMRMV  SUITES 
HAMPKMJNM 

HOJOMN ™ 

HOLIDAY  INN  HCKORv'  ..ZZZ 

RBOaOOFMN 

HOUOAir        #M         MARKET 

SOUARE. 

RAOISSON  HOTEL 

MOUNTAiM  MOM  MOTEL 

OMASJNN „„ 

HAMP10M  MM  JACKSONVILLE 

ONSLOW  INN  

BEST  MESTERN  ELDRETH  iNN 

AT  MT.  JEFFERSON. 

COMFORT  JNN 

HOUOAYtilN 


RT4aOKMi 


1 


DAVSJNNNENLY 

COMFORT         tHH         NORTH 

DAYS  INN  OCEANFflONT  VW.. 
•URORMU£«VRtGHT. 

BOONO  LODGE  MOTEL 

COMFORT  INN  —..__.„_.„..„...„ 
SHERAIDNttMKMSTON _ 


S22&HUQHeSBLVD 

lOirCEOm  CREEK  RD 

Mir  wtrmonc  oawy  rd 

2065  CEDAR  CREEK  RO 

3Mamo8aL¥D 

1952  CEDAR  CREEK  RO  ..._.. 
562  CROSS  CREEK  MALL 

1944  CEDAR  CREEK  RO  ..._.., 

1720  SKIBO  RO 

196  UNDERWOOD  RO  

550  AIRPORT  RO 

HWY,  74«rPAS8 

l-aS  «  KSSEMER  OTY  RO  .. 

1721  BROADCAST  ST 

210  a.  CHESTER  ST 

704  mtr,  79  SfPMS  E 

gOfMSPENCEAVE 

ONE  MARRIOTT  DR  

64S2  aiMMT  POPLAR  RO  .. 

4446  W.MENOOVER  AVE .. 

2003  ATHENA  CT  „ 

2112  W.  MEAOOIVMEWRO 

1  MARRIOTT  DR 

2004  VEABLEYST 

2101  W.  MEADOWVIEW  RD 

615  REOKSMM.  RO 

2000  VEASLEY  ST 


POBOKItt 


PO  BOX  939 


POBOX«i 


PO  BOX  3437 


PO  BOX  1694 


303  NORTH  ELM  ST 


621  S.  MEMORIAL  DR 

2095  STAMT0NS8URG  RO  .. 
207  SW  OREEIMLLE  GLMO 

400  MWY.  70  «V 

1727N.aARMETTST 

1-65  &  PARHAMRO 

208MfTCHBLLEOR 

ISSSUGARLOAFHO 

1125iaT14AME.DaSE 

1520  13TH  AVE.OR.  SE 

489m«rr.7tsw 

1395  LENOIR  RHYNE  BLVD  . 
1184LeNOMRHYNEGL¥D  . 
236  S.  MAIN  ST 


135  S.  MAIN  ST 

MMMST.  AND  SECOND  ST 

1719  LEJeUNE  BLVD 

474  WES3£RN  BLVO 

201  MARINE  BLVD  .„ 

HWY.  US  221  AI4CS9 


H«iir.  S7  »  #-77 

INTERSECTION  1.77  S  HWY. 
67. 

1-96  EXm06 

401  N.  VIRGINIA  TRAIL 

101  N.  VIRGINIA  DARE  TRAIL  .. 


1VESMST 

720-AYORKRD 
14031 


Oly/SMta/ZIp 


ELIZABETH  CITV.  MC  ZTBOB- 
EAYET7EVILLE.NC: 
FAyETTEVILLE.NC: 
FAYETTEVILLE.  NC: 
FAYETTEVILLE.  MC; 
FAYETTEVILLE.  NC  28302- 
FAYETTEVILLE.  NC  28361- 

FAYETTEVtLLE.  ftC  28302- . 

FAYETTEVILLE,  NC  2630»- . 

FLETCHER  NC  28732- 

FLETCHEaNC  28739- 

FOREST  COY,  NC  2804»- _ 

QASTONiA.NC280S2- 

GASTONIA.  NC  28052- 

GASTONtA.NCi 


GOLOSBORaNC  27532-  „ 
GOLOSBORa  NC  27632-  ._ 
GREENSBORO.  NC  27409-  .. 
GREENSBORO,  UC  27406-  . 

GREENSBORO.  NC  tTWr-  . 

GREEKBBORO.iNC  27407-  .. 
GREENSBORO.  MC  27403-  .. 


Tslcphofw 


•1»-li7-'6667 
919-163-6191 
•1»-32»-0220 
919-433-2100 
9t»<4e7-1469 

919-328-1660 

919  967  ?950 

704-664-UOO 
704  661  1213 
704-246-1711 
704-867-1821 


1 

•19-736-4616 
919-751-4999 
919-6S2-8460 
619  669  9400 

919-294-8990 

919-294-9822 
919-282-8680 


GREENSBORO, 
GREENSBORO, 
GREENSBORO. 
GREENSBORO, 
GREENSBORO, 


NC  27409- 
MC  27487- 
f4C2740S- 
MC  27409- 
MC  27407- 


GREENSBORO,  HC  27«>1- 


GREENVILLE,  NC  27834- 
GREENVILLE.  NC  27834- 
GREENVILLE.  NC  27834- 
HAVaOCK.  NC26S32- _ 
HENDERSON.  NC  27536- 
HENDERSON,  I4C  27S36- 
HENDERSONVILLE.  MC 


91 


HENDERSONVILLE.  NC28793- 

HICKORY.  M;  26602- 
HiCMORr.«C  26601- 

HK:K0RY,  NC  26602-  .... 
HKXORY,  NC  26602-  .^ 
HK3H  POINT,  NC  2726^ 


HIGH  POINT.  NC  27260-  ..... 

HIGHLANDS.  NC  28741- 

JACKSONVILLE.  NC  2BS4»- 
JACKSONVttlE.  MC  28546- 
JACKSONVILLE.  NC  29540- 
JEFFERSON.  NC : 


81  i 

918  204  8600 

918-37»-8600 


919-758-6544 
919^782-2122 
91»-a65-6009 

818-444-1111 
818-482-2918 

919-482-1126 
7D4-89»-e806 

704-697-23» 

704-323-1211 
704-328-1159 
704-822-1960 
704-323-1000 
704-823-1960 
91»-686-7D11 


911 
704-686-2780 


919-347-6600 
919-347-31S1 


JONESVEIE.  NC  28642- 
JONESVILLE.  NC  28642- . 

KENLy..MC  27542-. 


•'■ 


KM.  DEVH.  HILLB,  NC  27946- .. 
KILL  OEVn.  HILLS.  NC  27946- .. 

KWaJilC  27021- 

KINGS  M0UNTVW4,  MC  28066- 
WNS7DN.NC  28101- 


S19  a9<  a<oo 

919-469-2860 
91»-44l-7211 
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Property  name 


BEACH  HAVEN  MOTEL 

DAYS  INN  KITTY  HAWK 

THE  DOCKSIDER  INN  OCEAN- 
FRONT. 

TRADEWINDS  MOTEL 

BED  &  BREAKFAST  BY  THE 
LAKE. 

COMFORT  INN  

HOLIDAY  INN  LAURINBURG 

R  &  R  HIDEAWAY  

COMFORT  SUITES  OF  LEXING- 
TON. 

COMFORT  INN  AT 

LINCOLNTON. 

PIXIE  INN  

CAPTAINS  COVE  MOTEL 

COMFORT  SUITES  

HOLIDAY  INN  

HOLIDAY  INN  NORTH  

COMFORT  INN  

MAGGIE  VALLEY  HOLIDAY 
MOTEL  INC. 

ELIZABETHAN  INN  NAUTICS 
HALL  COURT. 

SCARBOROUGH  INN 

PARK  INN  INTERNATIONAL 
HOTEL. 

BAIRD  HOUSE,  LTD.  BED  AND 
BREAKFAST  INN. 

COMFORT  INN  

SPRING  RUN  BED  &  BREAK- 
FAST. 

ECONO  LODGE  MOREHEAD 
CITY. 

HAMPTON  INN  

SLEEP  INN 

BEST  WESTERN  HOTEL 
CROWN  PARK. 

COURTYARD  BY  MARRIOTT 
RALEIGH  DURHAM  AIRPORT. 

RALEIGH  RESEARCH  PARK 
MARRKDTT. 

COMFORT  INN  

COMFORT  INN  NC  160  

ECONO  LODGE 

FIRST  COLONY  INN  

NAGS  HEAD  INN 

THE  BOYETTE  HOUSE  

TAR  HEEL  INN  

ATLANTIS  LODGE.  INC  

MAGNOLIA  INN  

COURTYARD  BY  MARRKJTT 
NORTH  RALEIGH. 

ECONO  LODGE 

FAIRFIELD  INN  RALEIGH 
NORTHEAST. 

HAMPTON  INN  CRABTREE  

HAMPTON  INN  RALEIGH  

RADISSON  PLAZA  HOTEL  RA- 
LEIGH. 

RALEIGH  CRABTREE  MAR- 
RIOTT. 

RAMADA  INN  BLUE  RIDGE 

RED  ROOF  INNS 

RESIDENCE  INN  BY  MAR- 
RIOTT RALEIGH. 

SHERATON  INN  RALEIGH  AT 
CRABTREE  VALLEY. 

HOLIDAY  INN  REIDSVILLE  

HOLIDAY  INN  RALEIGH  DUR- 
HAM AIRPORT. 


POBox/RtNo. 


PO  BOX  143 


PO  BOX  1310 


PO  BOX  310 


PO  BOX  1096 
PO  BOX  373  .. 


R1  BOX404P 
PO  BOX  814  ... 


Street  address 


4104  VA.  DARE  TRAIL 
3919  CROATAN  HWY  . 
202  N.  NC  RT.  421  


309  FORT  FISHER  BLVD 
404  LAKE  SHORE  DR  


1705  401  BYPASS  

15401  BY  PASS  

HWY.  18  WILKSBORO  BLVD 
1620  COTTON  GROVE  RD  ... 


1550  E.  MAIN  ST 


US.  221  

6401  E  OAK  ISLAND  DR 
215WINTERGREENDR  . 

301  ROSLYN  DR 

5201  FAYETTEVILLE  RD 

848  SOCO  RD  

851  SECO  RD  


814  HWY.  64 


RT.  64/264  (NO.  524) 
MO  EXIT  US  221  S  .. 


41  S.  MAIN  ST 


1500YADKINVILLERD  

24  SPRING  RUN  LAKE  NOR- 
MAN. 
3410  BRIDGES  ST 


PO  BOX  13816 


4035  ARENDELL  ST  

2400  A  S.  STERLING  ST 
4620  S.  MIAMI  BLVD  


2001  HOSPITALITY  CT 
4700  GUARDIAN  DR  .... 


114  HWY.  64  W 

HWY.  114  64  W 

100  TERRACE  ST  

6720  S.  VA.  DARE  TRAIL  

4701  S.  VIRGINIA  DAHE  TRAIL 

HWY.  NC  12  

205  CHURCH  ST 

123  SALTER  PATH  RD 


CORNER  KMGNOLIA  RD 
1041  WAKE  TOWNE  DR  . 


3804  NEWBERN  AVE 
2641  APPLIANCE  CT  , 


6209  GLENWOOD  AVE  . 
1001  WAKE  TOWNE  DR 
421  S.  SALISBURY  ST  .. 


4500  MARRIOTT  DR  ... 

1520  BLUE  RIDGE  RD 
3520  MAITLAND  DR  ... 
1000  NAVAHO  DR  


4501  CREEDMOOR  RD 


2100  BARNES  ST  

MO  EXIT  282  AT  PAGE  RD 


City/Stata/Zlp 


KITTY  HAWK,  NC  2794^  . 
KITTY  HAWK,  NC  2794&-  . 
KURE  BEACH,  NC  28449- 


KURE  BEACH.  NC  28449- 

LAKE  WACCAMAW,  NC  28450- 


LAURINBURG,  NC  28352- 
LAURINBURG,  NC  28352- 

LENOIR,  NC  28645-  

LEXINGTON,  NC  27292-  ... 


UNCOLNTON,  NC  28092- 


LINVILLE,  NC  28646-  

LONG  BEACH,  NC  28465-  ... 
LUMBERTON,  NC  28358-  .... 
LUMBERTON.  NC  28358-  .... 
LUMBERTON,  NC  28358-  .... 
MAGGIE  VAaEY.  NC  28751- 
MAGGIE  VALLEY,  NC  28751- 

MANTEO,  NC  27954-  


MANTEO.  NC  27964- 
MARION,  NC  28752-  . 


MARS  HILL.  NC  28754- 


MOCKSVILLE,  NC  27028-  ... 
MOORESVILLE,  NC  28115- 


MOREHEAD  CITY,  NC  28557- 

MOREHEAD  CITY,  NC  28557- 
MORGANTOWN.  NC  28655-  .. 
H^ORRISVILLE.  NC  27560-  


MORRISVILLE,  NC  27560- 
MORRISVILLE.  NC  27560- 


MURPHY,  NC  28906-  ........ 

MURPHY,  NC  28906- 

MURPHY,  NC  28906-  

NAGS  HEAD,  NC  27959-  .. 
NAGS  HEAD,  NC  27959-  .. 
OCRACOKE,  NC  27960-  ... 

ORIENTAL.  NC  28571- 

PINE     KNOLL     SHORES. 

2851 2-. 
PINEHURST,  NC  28374-  ... 
RALEIGH,  NC  2760^ 


NC 


RALEK5H. 
RALEIGH, 

RALEK5H, 
RALEIGH, 
RALEIGH, 


NC  27610- 
NC  27604- 

NC  27612- 
NC2760^ 
NC  27601- 


RALEIGH,  NC  27612- 


RALEIGH, 
RALEIGH, 
RALEIGH, 


NC  27607- 
NC  27610- 
NC  2760»- 


RALEIGH.  NC  27612- 


REIDSViaE,  NC  27320- 

RESEARCH  TRIANGLE  PK.  NC 
27709-3816. 


Telephorte 


919-261-4785 
91»-261-4888 
919-45»-4200 

919^458-8742 
919-646-4764 

919-277-7788 
919-276-6556 
704-754-6600 
704-352-2333 

704-732-0011 

704-733-2597 
919-278-6026 
919-73^-8800 
919-671-1166 
919-671-1166 
704-926-9106 
704-926-1186 

919-473-2101 

919-473-3979 
704-659-2567 

704-689-5722 

704-634-7310 
704-664-6686 

919-247-2940 

919-240-2300 
704-433-9000 
919-941-6066 

919-467-9444 

919-941-6200 

704-837-8030 
704-837-8030 
704-837-8880 
919-ai-5340 
91^-441-0454 
919-928-4261 
919-249-1078 
919-726-5168 

919-295-6900 
919-821-3400 

919-231-8818 
919-856-9800 

919-782-1112 
919-828-1813 
919-634-9900 

919-781-7000 

919-832-4100 
919-231-0200 
919-878-6100 

919-787-7111 

919-342-0341 
919-941-6000 
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RAOSSON  QOVeWOfrS  iNN  . 


RM£1QM     OUflKMM 
CROWN  PMVC 

COMf=ORT  MM 

HAMPTON  MM 

HOUOATINN  _ 


MOTEL 


POBOi^RlNa 


P0B0X121M 
POBOKtanS 


COMFORT  MN  OATEWAy 

FAIRFIELO  MM  «T  WARRCTT 

noocr  MOUNT. 

HOUOATMNOORTCHES 

HOUOAY  MM  ROCrr  MOUNT  . 

SUPER  ■  MOTEL  ....... 

INKEEPER  OF  ROXBORO 

HAMPTOM  MN  SALISBURY 

HOUDAYMN  SALISBURY 


SLEEP  MN 

COMFORT  MM 

COMFORT  MM  SELMA 
TKWUGHT  MOTEL  _     __. 

FREEDOM  LOOQE  MOTEL  INC 
HAMPTON     MN     SOUTHERN 

PINES  PMEHURST. 
HOUOAY      MN       SOUTHERN 

PMES. 

HOTEL  BELVEDERE _. 

THE  FAWWAJT  MOTEL  

ALLEGHANY  1NM 

RUTWERFORO  MN 

\A^MM'^#Nfl  WM  — TT---1 Li] 

COMFORT  MN  - 

HAMPTON  MN  STATESVILLE  .. 
HOUDAY  MN  STATESViaE  .... 
HO«MARO  JOHNSON  LODGE  ... 

RED  ROOF  MN  11 13 

CLARION  RESORT  AT  SEA 
TRAIL  PLANTATION. 

DAYS  MN  T»«MASVIU£ 

BREEZWAY  MOTEL  .„ 

FRIENDSHIP  MM  „.. 

THE  COUNTRY  SQUIRE  VM- 
TAOEMN. 

EOONO  LOOQE 

QRANOVIEWUMOQE 

HOUOAY  MNOPRESS 

COMFORT  MN  WILLIAMSTON  . 

ANDERSON -QUEST  HOUSE  .... 

BEST  MESTEAN  CAAOUNIAN  . 

COMFORT  INN  - 

DAYS  MN  JMLMMQTON  NC  ... 

FAIRFIELD  MM  BY  MARRIOTT  . 

HAMPTON  MN 

HOMARO  JOHNSON  PLAZA 
HOTEL 

THE  INN  AT  ST.  THOMAS 
COURT. 

VWLMWOTONHLTON 

HAMPTON  MNLSON  » 

QUALITY  INN  SOUTH  

WINDSOR  MOTEL 

HOLIDAY  MN  V^ST  ..„ 

RESIDENCE  MN  BY  MAR- 
RIOTT. 

STOUFFER  MflNSTON  PLAZA 
HOTEL 

HOUOAY  MN 


POBO0(7»S 
PO  BOX  7577 


POBOX182S 


ASW.EY  MOTEL  WC 


•*MM.... 

BOX10M  _ 





—.,.. 

_..... 

..—..^.^ 

RT.SBOX40 





"**"•*" ■•■" 

'••"■"" 

— 

■■•••*•»•••••••••••••«•„ 

>••■•••«• 

M0OMUMI8LVD 

1»11MEL00MAD..^ 
1«1«1IEL00MR0__ 
1W  HOUOAY  DR  ...._, 
200GATEMAYBLVD 
^200  BBNVGNUE  TV) 


SaSOOORTCHESBLVD  .... 
«S1  WMSTEAD  AVE.  EXrr  .>.... 

307  MOSS  CT 

we  DURHAM  RO 

1001  KLUMAC  RD 

530  JAKE  ALEXANDER  BLVD. 
S. 

321  BENDIX  OR  ....«.,.__»„ 

US  421  K  COMFORT  LN 

1-K  EXrr  97 

4520  N.  MAM  ST 

TTItE.OWONBLVD  

1675  HWY.  #1  S 

US  HWY.  I  AT  MORQANTOWN 
RO. 

120W.  PEfMAVE 

1410  US  i1  S 

531  N  MAM  ST  _.,.. 

210  RESERVATION  DR 

t2M  MONROE  ST 

1214  GREENLAND  DR  

TISSULLMANAD 
740  SULLIVAN  RD 

1209  MONROE  ST 

1501 E.  BROAD  ST 

211  CLUBHOUSE  RD  „_, 


CORNER  A  BARBS  ft  CHAN- 
NEL BLVD. 

1201  E.  CASWEa  ST  _.... 

RT.  2  BOX  130R 

1202  RUSSAVE 

809  VALLEYVIEW  ORCLE  RD  .. 

I»0  MMKLER  ST 

HWY.  64  BY  PASS 

520  ORANQE  ST 

2916  MARKET  ST  

HWY.  64  BYPASS  _..„ 

5040  MARKET  ST 

306  S,  COLLEGE  RD 

5107  MARKET  ST  

5032  MARI^T  ST 

101  S.  SECOND  ST  _.... 

301  m.  WATER  ST 

1801  S.  TARBORO  ST 

HWY.  301  S 

1523  S.  KM6  ST 

2006  S.  HAWTHORNE  RD  

7835  N.  POMT  8LV0 

425  N.  CHERRY  ST 

1706  M.  LUMMA  AVE 


201 -W.  MAM 


RESEARCH  TRIANGLE  PK.  MC 

RESEARCH  TRtAMa£  PK.  MC 

27709-3568. 
RQANQtgJUPOS.  NC  27870- 
ROANOKE  RAPDSi  MC  27B7D- 
1VMM0KE  RAPDS.  NC  27870- 

POCKY  MOUNT.  NC  27804- 

ROCKY  MOUNT,  NC  27B04- 

ROCKY  MOUNT.  MC27804- .._ 

ROCKY  MOUNT.  NC  27804- 

ROCKY  MOUNT.  NC  27801- .-.. 

ROXBORO.  NC  27573- 

SAUSBURY.  NC  28144-  

SALISBURY,  NC  28144- 

SMJS8URY.NC  28146-  

SANFORO.  NC  2733«>- 

SELMA,  NC  2757S- _ 

SHALLOTTE,  NC  38459- 

SHELBY,  NC  28152-  „ 

SOUTHERN  PINES.  NC  28384- 

SOUTHERN  PINES,  NC  28387- 

SOUTHERN  PINES,  NC  28387- 
SOUTHERN  PINES.  NC  28387- 

SPARTA.  NC  28675- 

SPINDALE,  NC  28160- 

STATESViaE.  NCa8^7- 

STATESVILLE.  MC  28677- 

STATESVILLE,  NC  28677- 

STATESVILLE,  NC  28677- 

STATESVILLE.  NC  28677- 

STATESVILLE.  MC  28677- 

SUNSET  BEACH.  NC  28468-  ... 

THOMASVILLE,  NC  27380-  ...._ 
TOPSAIL  BEACH,  NC  29445- ^ 

WADESBORO.  NC  28170- 

WARSAW.  NC  2839»- 

WAYNESVILLE,  NC  M78fr- 

WAYNESVILLE,  NC  28786- 

WILKESBORO,  MC  28697-  

WILUAMSTON.  NC  27892- 

WILMINGTON,  NC  28401-  

WILMMaTON.MC  28409-  

WILMINGTON,  NC  27892-  

WILMINGTON.  NC  28405- 

WILMINGTON.  NCie40»-  _ 

WILMINGTON,  NC  28403-  

WILMINGTON.  NC  28405- 

WILMINGTON.  NC  28401-  

WILMINGTON.  NC  28401- 

WILSON.  NC  27899- 

WILSON,  NC  27893-  

WINDSOR.  NC  2788»- 

WMSTON  SALEM.  NC  27103-  . 
WINSTON  SALEM.  NC  27109-  . 

WMSTON  SALBnl.  NC  27t(H-  . 

WRIGHTSVILLE    SEACK    MC 
28480-. 


ASHLEY,  NO  58413- 


919-549-8634 

919-941-6098 

919-537-C2S2 
91»-S37-7S66 
919-537-1031 
919-937-77B5 
919-472-9tt0 

919-817-9300 
919-937-6888 
919-977-^2866 
919-599^3800 
704-637-9000 
704-638-0311 

704-63»-58ll 
703-774-9411 
919-965-6200 
919-754-6801 
704~«94-21Q2 
919  692  9288 

919-692-8585 

919-892-2240 
019-692-2711 
919-372-2S01 
704-286-3681 
704-873-2944 
704-873-2044 
704-878-2721 
704-872-4191 
704-978-9691 
704-978-2051 
919-679-4359 

919-472-6600 
919-328-7751 

704  694  46>6 
919-296-1727 

704^452-0358 
704-456-5212 

91»-838-1800 
919-792-8490 
919-343-8128 
819-763-4653 
919-792-8400 
91»-799-6300 
019-392-6787 
919-39S-S04S 
919-^2-1101 

919-343-1890 

918-763-5900 
919-243-3171 
919-243-5185 
919-794-0444 
919-765-8670 
919-759-0777 

919-725-3600 

919-256-2231 


701-288-3441 
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AopMtf  nwTW 


BEST       MieSTERN        FLECK 
HOUSE. 

aSMAMX  fMIRRELO  INN 

OOMFORTIMN 
FMRRELOMN  SOUTH 
HOUQAY    MM    HOia    BIS- 
MARCK. 

KELLV  MN  aSMARCK 

RAOSaOM  MM  BISMARCK 

SELECT  MN  OF  BISMARCK  ^^ 

EL  VU  MOTEL 

QOLOEN  HUB  MOTEL !!."".... 

SUPER  8  OF  DEVILS  LAKE 

TWML81ME8T  MOTEL  INC 

BUOQET  BM  OF  OKTKINSON 
INC. 

COMFORT  MH  _ 

WCWNSONHOSPfTALITY  INN  . 

EVERGREEN  INN 

RED  COACH  MN  

MOTEL  SB 

EDOELEY  SUPERS  MOTEL  — 

DOUBLEWOOOMN 

ECON0L0CX3E 

EXPRESSWAY  INN  „ 

FkSBFKLD  Wm  BY  MARRIOTT 

FAROa 
FARQO  COMFORT  INN  EAST  .. 
FARGO  COMFORT  TNN  WEST  . 
FARQO  COMFORT  SUITES  ..... 

FARGO  ECOMO  LODGE 

KELLV  tM  FARQO 

RAOlSaON  HOTEL  FARQO  ...>. 

SELECT  »M  OF  FARGO 

SUPERS  MOTEL  

SUPERS  MOTEL  

COUNTRY  MN  >tf4D  SUTTES  BY 

CARLSON. 
GRAND  a>RK8  COMFORT  INN 

GRAND  FORKS  DAYS  INN 

GRAND  FORKS  FAIRRELD  INN 
HOUDAY  INN  QRAND  FORKS  . 

RAMAOAJTM 

ROADKMQ     MM     COLUMBIA 

MALL 

ROAOKINQ  «M  INC _. 

SELECT  INN  _._........,.... 

AMKiO  MOTEL 

JAMESTOWN  COMFORT  INN  ... 

STARUTE  MOTEL „ _.. 

SWANEEMOTB.  - „ 

CENTRAL    FLVWAY    OUTFTT- 

TBIS. 

DON'S  MOTEL  ..„ „.... 

BEST  WESTERN  SEVEN  SEAS 

MN  A  CONFERENCE  CTR 

RIVER  RIDGE  tHH 

BEST  WESTERN  SAFARI  INN  .. 

DAYS  MN  MMOT 

ECONOtX)OQE _ 

HO  HUM  MOTB. _ 

HOLIDAY  mn  MIMOT _ 

MMOT  FAdRFGLO  INN 

SELECT  MN  OF  MINOT 

SHERATON  IHN  RIVERSIDE  ..„ 

FETTK3  MOTEL 

TRAVEL    HOST    MOTEL    OF 
OAKE8MC. 

THE  BUNKHOUSE  MOTEL 


ROBOK/RtNa 


1-44  EXIT  SI 


PO  BOX  IIS 


PO  BOX  100 


PO  BOX  57S 


122  E.  THAYER 


1120  CENTURY  AVE  .... 
1030  MTER8TATE  AVE 
laSlVYAVE 


605  £.  BROADWAY  AVE 


1S00N.12THST 
S00S.3ROST  .. 
I-MAUSSS 

HWY.  12  sass. 

HWY.  5  E  , 

HWY.  2  E 

HWY.  2  W 


S2912THST.W 


483ELKOR 

SS215TMST.W 
2143  6TH  AVE.  W 
71  W.  12TH  ST  ,.>. 


POBOX47 


INDUSTRIAL  PARK  HWY.  281  & 

13. 
3333  13TH  AVE.  S  _ 
2518  11TH  AVE.  NW 
1340  21  ST  AVE  S  .. 
3902  9TH  AVE 


1407  35TH  ST.  S  ..„. 
3825  9TH  AVE.  SW  . 

1415  35TH  ST.  S 

1401  35TH  ST  

3800  MAW  AVE 

201  5TH  ST.  N 

1-29  &  13TH  AVE.  S 


OVSMft^ 


351 8  INTERSTATE  6LVD 

948  W.  12TH  ST 

3350  32ND  AVE.  S 


3251  30TH  AVE.  S  

3101  34TH  ST.  S 

3061  34TH  ST.  S 

1210N.  43RDST 

120SN.43RDST 

3300  30TH  AVE.  S  — 


1015N.  43RDST  „.., 
1000  N.  42ND  ST  ..... 

404  W.  10TH  ST 

81120THST.  SW  «., 
1610  BUSINESS  LOOP  E 

1009  12THAVE.se 

RR  BOX  K6 


HWY.  83RD  S 

2611  OLD  RB}  TRAIL 

2630  OLD  RB)  TRAIL 
1510  26TH  AVE.  SW  _ 

2100  4TH  ST.  SW 

1937  N.  BROADWAY  US  HWY. 

83. 
2805  HWY  2  4  52  BYPASS  W  .. 

2315  N.  BROADWAY  

900  aCIM  AVE.  SW 

US  83  A  22ND  AVE.  NW 

2200  BUROICK  EXPRESSWAY 

E. 
HWY.  3 
401  MAIN  AVE 


BISMARCK.  M>  56501- ._ 

BISMARCK,  ND  S8S01-  ^. 
BISMARCK.  ND  58S01- ._ 
BISMARCK.  ND  S8S04- .. 
BISMARCK.  ND  SSSOl- ... 


BISMARCK.  ND  SSSOl- .. 
BISMARCK.  ND  SSS04- .. 
BISMARCK.  ND  SSSOt- _ 
BOMMMiNDSSSSS-.... 
CROSBY.  ND  58730-  ._„ 
DEVILS  LAKE,  HD  58301- 
DEVILS  LAKE,  NDS8301- 
DKXMSON,  ND  58881- . 

OKXIN8ON,NDSSS01-. 
DICKINSON.  ND  58801- . 
DKaCMSON.ND  58601- . 
DKSKMSON.  ND  58601- . 
DRAYTON.  ND  58225-  ... 
EDOELEY.  ND5B433-.... 


FARQO,  HD  58ie»- 
FARQO.  ND  58103- 
FARGO.  ND  581S3- . 
FARQO,  ND  581S3- 


FARQOl  MO  5SIS3- 

FARQO.  ND  58183- 

FARQO.  ND  5818»- 

FARQO.  ND  5810»- 

FARQO.  ND  58183- 

FARQO.  ND  58182- 

FARQO.  NO  SS18»- 

FARGO.  ND  5818»- 

QRAFTON.  ND  SB237- 

GRM4D  PORKS,  ND  58201- 

GRANO  FORKS.  ND  58201- 
GRAND  FORKS.  HD  58201- 
GRAND  FORKS,  ND  58201- 
ORAND  FOr«(S,  ND  5820^ 
GRAND  FORKS,  M)  58203- 
GRAND  FOmS.  ND  56201- 

GRAND  FORKS.  NO  S8201- 
GRANO  FORKS,  HD  56201- 

HARVEY.  ND  58341- 

JAMESTOWN.  ND  58401- ... 
JAMESTOWN,  NO  58401-  — 
JAMESTOWN.  ND  58401-  — 
KRAMEa  ND  58748- 


701 


701-22^-8822 
701-223-tt11 
701-^23-8088 
701-255-8888 

7O1-«2»-«B0f 

7O1-2S8-7708 


UNTON,  ND  58552-  .. 
MANDAN.  NO  56554- 

MANOAN.  ND  58S54- 
MINOT,  NO  58701- 
MINOT.  ND  58701- 
MMOT.NDS8701- 


MINOT.  ND  58701- 
MINOT.  NO  58701- 
MINOT.ND  58701- 

MINOT.  NO  58701- 

ASNOT.  NO  56701- 

NAPOLEON.  NO  SSSSt-. 
OAKES,  ND  58474-1240 


POWERS  LAKE,  ND  58773- 


70V-628-S224 

701-665-0366 
701-662-8858 
701-552-6011 
701-225-0123 

701-264-7300 
701-227-1853 
701-22S-6606 
701-227-4310 
701-454-6464 
701-403-2075 

701-235-3333 
701-232-3412 
701-236-3141 
701-235-1167 

701-280-8666 
701-282-0586 
701-237-S011 
701-232-3412 
7D1-282-2143 
701-232-7363 
701-282-6300 
701-232-0202 
701-352-0668 
701-775-6000 

701-775-7503 
T01-775-0060 
701-775-7810 
701-772-7131 
701-775-3051 
701-746-1381 

701-775-0881 
701-775-0SS5 
701-324-2510 
701-252-7125 
701-252-6111 
701-252-2383 
701-35O-4422 

701-254-5457 
701-663-7401 

701-663-0001 
701-652-4300 
701-652-3646 
701-652-5600 

701-852-2101 
701-852-4161 
701-838-2424 
701-852-3411 
701-852-2504 

701-754-2S£u 
701-742-3403 

701-464-520C 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993— Continued 


Property  name 


northern  lights  motel 

lincoln  park  motel  

super  eight  motel  

wahpeton  comfort  inn  . 
scottwood  motel  inc  .... 
super  8  motel  

GATEWAY  INN  

EL  RANCHO  MOTOR  HOTEL 

SUPER  8  LODGE  

THE  KENSINGTON  

TRAVEL  HOST  MOTEL 


Nebraska 

SUPER  8  MOTEL  _ 

SUPER  8  MOTEL  

AMERICAN  FAMILY  INN  

BELLEVUE  SUPER  8  MOTEL  .... 
BEST        WESTERN        WHITE 
HOUSE  INN. 

BELL  MOTOR  INN  &  REST  

SUPER  8 

BUNKHousE  motel'.'."!!!!!!."!!!.'.' 

ECONOMY  9  MOTEL  

THE  COTTONWOOD  INN  

ECONO  LODGE 

NEW  WORLD  INN  

SUPER  8  MOTEL  COLUMBUS  .. 

FREMONT  COMFORT  INN  

HOLIDAY  LODGE  

BUNK  HOUSE  BED  ft  BREAK- 
FAST. 

DAYS  INN  

ECONO  LODGE 

INTERSTATE  HOLIDAY  INN 

SUPER  8  MOTEL  

RATH  TRAVELERS  INN 

PLAINS  MOTEL  

HOLIDAY  INN  

SUPER  8  MOTEL  

ECONO  LODGE 

SUPER  8  MOTEL  

CORNHUSKER  HOTEL  

DAYS  INN  OF  LINCOLN  

HAMPTON  INN  

KINGS  INN  MOTEL  

LINCOLN  COMFORT  INN  

RAMADA  HOTEL  DOWNTOWN 
RESIDENCE     INN     BY     MAR- 
RIOTT. 

SHARON  MOTEL 

TOWN  HOUSE  MOTEL  

CEDAR  MOTEL  

SUPER  e  MOTEL  

APPLE  INN 

TWO    RIVERS    SALOON    AND 
HOTEL. 

ECO  LUX  INN  

HOLIDAY  INN  NORTH  PLATTE  . 

LUXURY  INN 

MOTEL  6  

SUPER  8  MOTEL  

THE  STOCKMAN  INN  

TRAVELERS  INN 

GOLDEN  HOTEL  

SUPER  8  MOTEL  

OGALLAUV  COMFORT  INN  

SUPER  8  MOTEL  

BEN  FRANKLIN  MOTEL 

BEST  WESTERN-CENTRAL  .... 
BEST  WESTERN  NEW  TOWER 

INN. 
BEST     WESTERN     REGENCY 
WEST. 


POBox/RtNo. 


PO  BOX  854 


PO  BOX  446 


PO  BOX  409 
PO  BOX  29  .. 


PO  BOX  138 


PO  BOX  117  .. 

PO  BOX  775  .. 
PO  BOX  149U 


PO  BOX  2003 


Street  address 


HWY.  5  E  

94  LINCOLN  AVE 
822  11THST.  SW 
209  13  ST.  S 


825  E.  MAIN  

103  1ST  AVE.  W  .. 
1623  2ND  AVE.  W 
2324  2ND  AVE.  W 
1001  W.  24TH  ST  . 
3801  2N0  AVE.  W 


1025  E.  4TH  ST „_. 

3210  N.  6TH  ST „ 

1110  FORT  CROOK  RD.S 
303  S.  FORT  CROOK  RD  .. 
305  N.  FORT  CROOK  RD  .. 


21 

5  E.  S.  E  ST 

E.  HWY.  6  &  34  

1201  W.  HWY.  20 

3803  23RD  ST  

HWY.  30  &  81  S  .... 

3324  20THST  

1649  E.  23RD  AVE 
1220  E.  23RD  ST  .. 
HC  91  


2620  N.  DIERS  AVE  ... 
3205  S.  LOCUST  ST  .. 
7838  S.  US  HWY.  281 
1250  N.  DIERS  AVE  ... 


619  W.  HWY.  6 

301  SECOND  AVE 


1717  CORNHUSKER  HWY 

1744  M  ST  

1300  E.  C  ST  

1103E.  BST  

502  S.  11THST 

254-12  PARK  AVE  


1909  KREN2IEN  DR  . 

XT.  US  83  &  1-80 

3102  S.  JEFFERS  

1520  S.  JEFFERS  ST 
220  EUGENE  AVE  .... 


602  E.  4TH  ST 

406  E.  DOUGLAS  ST 

E.  HWY.  20  

110  PONY  EXPRESS  RD 

500  E.  A  ST.  S 

144TH  ST.  &  1-80 

3650  S.  72ND  ST  

7764  DODGE  ST  


909  S.  107TH  ST 


aty/State/Zip 


ROLLA,  ND  58376- 

UNDERWOOD.  ND  58576- 
VAaEY  CITY.  ND  58072-  .. 
WAHPETON.  ND  58075-  .... 
WASHBURN,  ND  58577-  .... 
WEST  FARGO,  ND  58078- 
WESTHOPE.  ND  58593-  .... 

WILLISTON.  ND  58801-  

WILLISTON.  ND  58801-  

WILUSTON,  ND  58801- 

WILLISTON.  NO  58801-  


AINSWORTH.  NE  69210- 
BEATRrcE.  NE  68310-  .... 
BEUEVUE.  NE  68005-  ... 
BELLEVUE.  NE  68005-  ... 
BELLEVUE,  NE  68005-  ... 


RR  2 

333  S.  13THST 

2920  NW  12TH  ST  

1301  W.  BOND  CIR 

3P0  CORNHUSKER  HWY 

2940  NW  12TH  ST  

141  N.  9TH  ST 

200  S.  68TH  PL  


BRIDGEPORT.  NE  69336-  . 
BROKEN  BOW.  NE  68822- 
CAMBRIDGE.  NE  69022-  ... 

CHADRON,  NE  69337- 

CHAPPELL,  NE  69129-  

COLUMBUS.  NE  68601-  .... 
COLUMBUS.  NE  68601-  .... 
COLUMBUS.  NE  68602-  .... 

FREMONT.  NE  68025- 

FREMONT.  NE  68025-  

GORDON.  NE  69343- 


GRAND  ISLAND.  NE  68803- 
GRAND  ISLAND.  NE  68801- 
GRAND  ISLAND,  NE  68801- 
GRAND  ISLAND,  NE  68803- 

GRENWOOD.  NE  68366- 

HOLDREGE.  NE  68949- 

KEARNEY,  NE  68848- 

KIMBALL,  NE  69145- 

LEXINGTON.  NE  68850-  

LEXINGTON.  NE  68850-  

LINCOLN.  NE  68508-  

LINCOLN,  NE  68521-  

LINCOLN.  NE  68521-  

LINCOLN.  NE  68504- 

LINCOLN.  NE  68521-  

LINCOLN.  NE  68508-  

LINCOLN.  NE  68610-  


LINCOLN.  NE  68521-  

LINCOLN,  NE  68508-  

MCCOOK.  NE  69001- 

MCCOOK,  NE  69001- 

NEBRASKA  CITY.  NE  68410- 
NIOBRARA.  NE  68760-  


NORFOLK.  NE  68701-  

NORTH  PLATTE,  NE  69101- 
NORTH  PLATTE,  NE  69101- 
NORTH  PLATTE,  NE  69101- 
NORTH  PLATTE.  NE  69101- 
NORTH  PLATTE.  NE  691 0»- 
NORTH  PLATTE.  NE  69101- 

O'NEILL.  NE  68763-  

O'NEILL.  NE  68763-  

OGALLALA.  NE  69153- 

OGALLALA.  NE  69153-  

OMAHA.  NE  68138- 

OMAHA.  NE  68124-3586 

OMAHA.  NE  68114- 


Telephorte 


701-477-6164 
701-442-3486 
701-845-1140 
701-642-1115 
701-352-0888 
701-282-7121 
701-245-6441 
701-572-6321 
701-572-8371 
701-774-0424 
701-774-0041 

402-387-0700 
402-223-3536 
402-291-0804 
402-291-1518 
402-293-1600 

308-262-0557 
800-848-8888 
308-697-4540 
308-432-3119 
308-874-3250 
402-564-9955 
402-564-1492 
402-563-3456 
402-721-1109 
402-727-1110 
308-282-0679 

308-384-8624 
308-384-1333 
308-384-7770 
402-727-4445 
402-944-3313 
308-995-8646 
308-237-3141 
308-235-4888 
308-324-5601 
308-324-7434 
402-474-7474 
402-475-3616 
402-474-2080 
402-466-2324 
402-475-2200 
402-475-4011 
402-483-4900 

402-475-2691 
402-475-3000 
308-345-7091 
308-345-1141 
402-873-6616 
402-857-3340 

402-371-7157 
308-532-9090 
308-532-9321 
308-534-6200 
308-532-4224 
308-534-3630 
308-534-4020 
402-336-4436 
402-336-3100 
308-284-4028 
308-284-2076 
402-895-2200 
402-397-3700 
402-393-5500 


OMAHA.  NE  681 14- 402-397-8000 
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PrapwVHWw 


COWHOUSE  INN 

OATS  MN  DOWNTOWN  >_ 
EMBASSY  SUTTES  OMMHA 

RRESJDE  SUITES 

HAMPTON  «M 

HAMPTON  INN 


HAMPTON  INN  SW 

HOMEwooo  surres ... 

LA  QUMTA  motor  INN 

LEISURE  INN 

MOTEL* 

0M<  CREEK  INN 

0MM4A  COMPORT  INN 
OMMU  MMWOTT  HOTEL 

OMwiA  ^l£EP  wWf  •*.— •..»... 

PARK  ffM  HOTEL 

RAOiSSON    REOtCK    TOWER 

HOTEL 

RED  LION  HOTB. 

RESff)ENCE    INN    Vf     MAR- 

RK3TT. 
SAVANNAH  SUITES  HOTEL  .... 

SHERATON  MN  OMAHA _ 

TOWN  HOUSE  INN  _ 

WAYSIDE  INN  MOTEL 

AIRPORT  MOTEL 

PUMP  A  PANTRY  MOTEL  - 

LIBERTY  LODGE  MOTEL  

WAYWARD  INN  MOTEL  

MEADOWLARK  MANOR 

JOHNNIES  MOTEL 

SC0TTS8LUFF  COMFORT  INN 

SUPERS  MOTEL  „ _ 

SUPER  8  MOTEL 

SIDNEY  ECONO  LODGE  

THE  OLD  BOARDINQ  HOUSE  B 

BCONO  LODGE 


POBox/RtNo. 


MARINA  INN 

PLAINS  MOTEL 

KOMNMOTEL 

HOTEL  %MLBERB&B 
SUPER  B  LODGE  ....„ 
YORKSHIRE  MOTB.. 


GLYNN  HOUSE  INN 

ATTITA8HMTV11A0E  ._ 

EAST  BRANCH  RESORT  LTD  ... 

NEW  ENGLAND  INN  

NORTH  COLONY  MOTEL 

OLD  RELD  HOUSE _ 

PERRY^  MOTEL  ft  COTTAGES 

SKY  V»»11£Y  MOTEL  

SWISS  CHALET  MOTEL 

THE  COUNTRY  INN  AT  BART- 
LETT. 
THE  FOREST  A  COUNTRY  INN 

VtJLAOER  MOTEL -.„ 

BEDFORD  MOTOR  INN 

BEDFORD  WIAOE  INN  

HILLBROOK  MOTEL  

SHAMTON  WAYFARER  INN  .^ 

BERUN  MOTOR  INN  „ 

TRWELER  MOTEL 

PINEWOODMOTB. 

DANIEL     WEBSTER     MOTOR 
tXXXIE. 

KEmEft  CRANE  INN 

HAMPTON  VIN  _....«......._....., 


•••••••••••••••■•••«•««••«■•■••• 

..-^. 











POBOX21t 



• 

PC  BOX  532 

PO  BOX  1«B  ... 

POBOX7»_.. 


P0B0X1  _ 

RT.aez 



11515  MIRACLE  HILLS  DR 
3001  CHK^AQO  ST 

7270  CEDAR  ST 

1102SNST.„ ., 

1720  W.  DODGE  RD  .. 

S3018.72NDST  

10728  L  ST  > 
7W0HASCALLST, 
3330  K10rm  AVE 
4ol9  L  ST  ■•••••••••••••4 

10708M8T  ..... 

2B0B8.72NDST 
100T08.  ST ....... 


StoMi 


10820  REQBjICY  CW 

2825  ABBOTT  DR  ...... 

W05S.145TMST 

1504  HARNEY  ST 


1018  DODGE  ST 
6890  DODGE  ST 


«09  S.  107  AVE 

4«88S.  llfTHST 

13829  GOLD  OR 

7833  DODGE  ST 

KHWY.  11 

2320  L  ST 


1400  GOLD  COAST  RD 
1 17  S.  NEBRASKA  ST  .. 
241  W.  9TH  AVE 

222W.  16THST 

2018  DELTA  DR  

2202  DELTA  DR 

S.  HWY.  15 

730  E  JENNIFER  LN 
1300  11THAVE 

4402  DAKOTA  AVE  ... 


1540«OAHOST 
31t£.7THST 

203  S.  WILSON 


RR.3 


43HK3HLANDST. 

m"  ioA  .7.!!r.!~ 


RT.18A 


RT.  1«A 


410  S.  RIVER  RD 

2  OLD  BEDFORD  RD 

360  RT.  101  

t21  S.RIVERRO  -...- 


188  KING  ST 

21SKINQST 
S1SS.ST 


otftstmnap 


OMAHA. 
OMAHA. 
OMAHA, 
OMAHA. 
OIMHA, 
OMAHA, 
OMAHA. 
OMAHA, 
OMAHA. 
OMAHA. 
OMWA. 
OMAHA, 
OMAHA. 
OMAHA, 
OMAHA. 
OMAHA, 
OMAH^ 


NE  88154- 
NE  68131- . 
NE  68124- 
NE  68137-. 
NE  88114-. 
NE  68124- 
NE  68127- 
NE«810i-. 
NE  88134- 
NE  68117- . 
NE  88127- 
NE  68124- , 
NE  68137- 
NE  68114- 
NE68110- 
fC6813»- 
NE  88100- 


OMAHA.  NE  68102- , 
OMAHA.  ^68132-. 

OMM^  HE  68127- 
OMAHA,  HE  88137- 
OMAHA,  NE  88V44- 
OMAHA.NE68114- 
ORD,  NE6e862- 

ORO.  NE  68862- 

PAPILUON.  NE8812»-  _ 

PONCA.  NE  68770- 

RED  CLOUD.  NE  68970-  .. 
SCHUYLER.  NE  68661-  .... 
SC0TTS8LUFF.  NE  68381- 
SCOTTSBLUFF,  NE  68361- 

SEWARD.  NE  68434- 

SIDNEY.  NE  68ie2- 

SIDNEY.  NE  681«2- 

SOUTH     SIOUX     CITY. 

68776-. 
SOUTH     SKX«     CUV. 

68776-. 
SUPERlOa  NE  68978- 
WAYNE.  NE  687B7- ._ 
WILBEa  NE  684a»- 

YORK,  NE  68467- 

YORK.  NE  68467- 


NE 
NE 


402  486  7181 
402-34C-22K 

4oe-3e7-«Mi 
4oe^a3t-otM 


402-38t-t129 


402-483  1880 


40e-I3V«16l 

40»^a87-7U7 


40«-342-aBai 
4oa-»4a-woo 


402-682-8000 
40^48$-l06e 

402-88t-rMI 


402-74 
30»-63t-7S10 


308-a64-«811 


402-484-4114 


ASHLAND,  NH  03217-  _ 

BWmETT.  NH  ..„ 

BARTLETT,  NH  03838- 

BARTlETT.fW 

8ARTLETT.NH 


BARTLETT.  NH  03836- 

BARTLETT.NH  .. 

BARTLETT.  NH 

BARTLETT.  NH  03838- 
BARTLETT,  NH  


BARTLETT,  NH  03838- 

BARTLETT.  NH  8383»- 

BEDFORD.  t<H  03  VB- 


BEDFORD.  NH  03102- 
BEDFORO,  NH  031O2- 
BB)FORO,  NH  03102- 

BERUN.  NH 

BERLIN,  NH 

BETHLEHEM.  NH 
BOSCAWEN,  NH  03301- .. 

BOSCAWEN,  NH  03301-  ... 
1  BOWCAWEN.  NH  03301-  .. 


402-S7S-^7?8 
402-000-0008 

402-3e2-4M8 


«03-868<877S 


603-358-8018 


60»-368-S83Z 


603-3S6-8771 


603-472-«081 
803-472-8788 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  LrsT  November  16, 1993— Continued 


Pnptrty  name 


bretton  arms  inn 

bretton    woods    motor 

INN. 
MOUNT  WASHINGTON  HOTEL 
MAPLE  HEDGE  BED  &  BREAK- 
FAST. 
DEL  E  MOTEL  „ 

COLEBROOK  CXXJNTY  CLUB  & 
MOTEL. 

COLEBROOK  HOUSE  &  MOTEL 

NORDIC  MOTEL 

NORTHERN  COMFORT  MOTEL 

BRICK  TOWER  MOTOR  INN  

COMFORT  INN  

RAMAOA  INN 

COfSIWAY  VALLEY  INN  

LABNON'S  MOTOR  LODGE  

MERRILL  FARM  RESORT  

WHITE  DEER  MOTEL  

ROBERT  FROST  MOTOR  INN  .. 

THE  BALSAMS  HOTEL  

DOVER  DAYS  INN  BLDG  2  

DOVER  DAYS  INN  BLDG  1  

FRIENDSHIP  INN  

HIGHLAND      FARM      BED      & 
BREAKFAST. 

SILVER  ST  INN 

THE  NEW  ENGLAND  CENTER  . 

SNOW  VILLAGE  INN  

THE  INN  AT  CRYSTAL  LAKE  .... 

CHEBACCO  RANCH  

EFFINGHAM  INN  

EXETER  INN 

ELLA  RIVER  MOTEL 

LEDGELAND 

RED  COACH  INN  

SUGAR  HILL  INN 

DAIRY  KING  MOTEL  

FRANKLIN  MOTEL  

FREEDOM     HOUSE     BED     & 
BREAKFAST. 

B  MAE'S  RESORT  INN  

GUNSTOCK  COUNTRY  INN  

MISTY       HARBOR       RESORT 
HOTEL. 

ONE  GILFORD  PLACE 

COVERED  BRIDGE  HOUSE 

LINDERHOF  MOTOR  INN  

NORDIC  VILLAGE  RESORT 

STORYBROOK  MOTEL 

THE  BERNERHOF  INN  

APPALACHIAN  MOUNTAIN 

auB. 

ARIES  MOTOR  INN 

COLONIAL  COMFORT  INN 

GORHAM  P^TOR  INN  

MT.  MADISON  MOTEL 

STONE  HOUSE  MOTEL 

TOURIST  VILLAGE  MOTEL 

TOURIST  VILLAGE  MOTEL 

TOWN  &  COUNTRY  MOTEL  

BUDGET  HOST  STONE  GABLE 
INN. 

HAMPTON  MOTOR  INN 

HAMPTON  VILLAGE  RESORT  .. 

OCEANSIDE  HOTEL  

SEA  SPIRAL  SUITES  

SEA  SQUIRE  MOTOR  LODGE  .'. 

ASHWORTH  HOTEL  INC 

HAMPTON  HOUSE  HOTEL  

KENTVIUE  HOTEL  

JOHN  HANCOCK  INN  


POBox/RtNo. 


P0B0X2 


P0B0X12 


PO  BOX  578 


StTMt  address 


RT.302 
RT.302 


S.  MAIN  ST 


24  SULLIVAN  ST 
RR.  1  


414  S.  MAIN  ST 
71  HALL  ST  


RT.  16  

WILDER  ST 

RT.  16  

RT.  16  

185  ROCKINGHAM  RD 


481  CENTRAL  AVE 
481  CENTRAL  AVE 
181  SILVER  ST  


103  SILVER  ST 


RT.  153 


90  FRONT  ST 
RT.  11  


WALLACE  HILL  RD 


394  N.  MAIN  ST 
N.  MAIN  ST 


144  LAKE  ST 

RT.  302  

RT.  16  

RT.  16  

RT.  16  &  302 


130  MAIN  ST  

RT.  2  SHELBURNE  .. 
859  LAFAYETTE  RD 

815  LAFAYETTE  RD 
660  LAFAYETTE  RD 
365  OCEAN  BLVD  .... 
449  OCEAN  BLVD  .... 
1088  OCEAN  BLVD  .. 
295  OCEAN  BLVD  .... 
333  OCEAN  BLVD  .... 
315  OCEAN  BLVD  .... 
MAIN  ST  


City/Stat«/Zip 


BRETTON  WOODS,  NH  03575- 
BRETTON  WOODS.  NH  03575- 

BRETTON  WOODS.  NH  

CHARLESTOWN.  NH  0360^-  .... 


CLAREMONT.  NH  0374(^ 
COLEBROOK.  NH  03576- 


COLEBROOK,  NH  

COLEBROOK.  NH  

COLEBROOK,  NH  

CONCORD.  NH  03301- 
CONCORD.  NH  03301- 

CONCORD,  NH  

CONWAY,  NH  03818-  .. 
CONWAY,  NH  03818-  .. 
CONWAY,  NH  03818-  .. 
CONWAY,  NH  03818-  .. 

DERRY,  NH  0303»-  

DIXVILLE  NOTCH,  NH  .. 

DOVER.  NH  0382O- 

DOVER.  NH  0382O- , 

DOVER.  NH  03820- 

DOVER,  NH  


Telephone 


603-278-1000 
603-278-1000 


60^-826-5237 

603-642-«657 
603-237-6566 


603-224-9565 
603-226-^100 

603^7^^3858 
603-447-6216 
603-447-3866 
603-447-5366 
603-432-5567 


17  HARRIS  SHORE  RD  .... 
580  CHERRY  VALLEY  RD 
RT.  11  B 


DOVER.  NH  0382O- 

DURHAM. NH  

EATON,  NH  

EATON  CENTER.  NH  03832- 

EFFINGHAM.  NH 

EFFINGHAM.  NH 

EXETER,  NH  03833-  

FARMINGTON,  NH  03835-  .... 

FRANCONIA,  NH 

FRANCONIA.  NH  03580-  

FRANCONIA.  NH 

FRANKLIN.  NH  03235- 

FRANKLIN,  NH  03235- 

FREEDOM,  NH 


GILFORD,  NH  03246- 
GILFORD,  NH  0324*- . 
GILFORD.  NH  03246-  , 

GILFORD,  NH  03246- . 

GLEN,  NH  03838- 

GLEN,  NH  03838- 

GLEN.  NH  03838- 

GLEN,  NH  03838- 

QLEN,  NH  

GORHAM.  NH 


GORHAM.  NH 

GORHAM.  NH 

GORHAM,  NH 

GORHAM,  NH 

GORHAM.  NH 

GORHAM.  NH 

GORHAM.  NH  03581-  . 
GORHAM,  NH  03581-  . 
HAMPTON.  NH  03842- 


HAMPTON. 

HAMPTON. 

HAMPTON. 

HAMPTON. 

HAMPTON, 

HAMPTON 

HAMPTON 

HAMPTON 

HANCOCK, 


NH  03842-  

NH  03842-  

NH  03842-  

NH  03842- 

NH  03842- 

BEACH,  NH  03842- 
BEACH.  NH  03842- 
BEACH,  NH  03842- 
NH  0344»- 


603-742-0400 
603-742-0400 
603-742-4100 


603-743-3000 


603-447-2120 


603-772-6901 


603-823-7422 

6034)34^11 
603-934-4744 


603-293-7526 
603-293-4307 
603-293-4500 

603-527-0566 
603-383-8109 
603-383-4334 
603-383-9101 
603-383-6800 


603-466-3312 
603-466-3315 
603-926-6883 

603-926-6771 
603-926-6775 
603-926-3542 
603-926-2222 
603-926-2571 
603-926-6762 
603-926-1033 
603-926-3950 
603-52&-3316 


Federal  Register  /  Vol.  58.  No.  227  /  Monday,  November  29,  1993  /  Notices 


62911 


J 


HOTEL  AND  Motel  Fire  Safety  Act  National  Master  Ust  November  16,  l99a-Contlnued 


Property  name 


HANOVER  INN  

MAPLE  TREE  BED  &  BREAK- 
FAST. 

BLACK  HORSE  MOTOR 
COURT. 

BOULDERS  MOTEL 

UTTLE  HOLLAND  COURT 

OLD  COLONIAL  EAQLE  MOTEL 

THE  INN  ON  GOLDEN  POND  ... 

THE  MANOR  ON  GOLDEN 
POND 

WHITE  OAK  MOTEL 

YANKEE  TRAIL  MOTEL 

DOaY  DIMPLE  MOTEL 

FIREBIRD  MOTEL  

KOZY  7  MOTEL 


PARK  PLACE  MOTEL  

SUNSET  H«DTEL  

DAYS  INN  „ 

HUDSON  MOTOR  INN  

THE  GREAT  EAGLE  MOTEL 

INTERVALE  MOTEL 

DANA  PLACE  INN  

EAGLE  MT  RESORT  „_ 

NOROICA  VILLAGE  RESORT  .... 

LANTERN  MOTOR  INN 

PEACOCK  INN 

DAYS  INN  

RAMADA  INN  OF  KEENE  

ROCKY  BROOK  MOTEL 

SUPER  8  MOTEL  _ 

WINDING  BROOK  LODGE 

CHRISTINE'S  ISLAND  MOTEL  .. 

MARGATE  RESORT  INN  

DAYS  INN  

SHERATON  INN  

INDIAN  HEAD  RESORT 

MOUNTIN  CLUB  ON  LOON  

RED  DOORS  MOTEL 

MAPLE  LEAF  MOTEL  - 

THE  INN  AT  THE  HIGHLANDER 
106  MOTEL  ft  APARTMENTS  .... 

DOWOS  COUNTRY  INN  

LYME  INN  ON  THE  COMMON  .. 
HOUDAY  INN  CENTER  OF  NH  . 

THE  INN  AT  MILL  FALLS 

BEST  WESTERN  MERRIMACK 

INN. 

FAIRFIELD  INN  ™ 

MERRIMACK  INN  ^ 

RESIDENCE  INN 

MILFORD  MOTOR  MOTEL 

CARRIAGE  MOTEL  .„ 

BEST    WESTERN    HALLMARK 

MTRINN. 

CATON  HOUSE  MOTEL  

CLARION 

COMFORT  INN  

COUNTRY  BARH  MOTEL 

HOUDAY  INN  

HOWARD   JOHNSON    MOTOR 

LODGE. 

LILLIANS  MOTEL 

MARRIOTT  HOTEL 

MOTEL  6 _.... 

MOUNT  WASHINGTON  HOTEL 

RED  HOOF  INN 

SHERATON  TARA  HOTEL 

TAVERN  HOTEL 

THE  MAIN  HOUSE  


POBox/RtNo. 


PO  BOX  151 


P0BOX9 
POBOXL 


POBOX97 


PO  BOX  159 


PO  BOX  372 


RT.  120 

TOBOxii 


Street  address 


CASS  MILL  RD 


••****»*»«»«»»ai 


1396  HOOKSETT  RD  .... 

10  BELL  AVE 

175     LONDONDERRY 

PIKE. 
1375  HOOKSETT  RD  „., 
1334  HOOKSETT  RD  .... 

90  DERRY  ST 

220  DERRY  ST 


City/State/Zip 


HANOVER.  NH  03755- 
HILL.  NH  03243- 


HOLDERNESS.  NH 

HOLDERNESS.  NH 
HOLDERNESS,  NH 
HOLDERNESS.  NH 
HOLDERNESS.  NH 
HOLDERNESS.  NH 


TURN- 


RT.  16  PINKHAM  NOTCH 

CARTER  NOTEL  RD 

RT.  16  ._„ 

RT.  2  


175  KEY  RD  

401  WINCHESTER  ST 

RT.  101  

3  ASHBROOK  RD  . 

631  PARK  AVE 

630  WEIRS  BLVD „ 

76  LAKE  ST 


AIRPORT  HILL 

RT.  3 

RR  1  


297  W.  MAIN  ST 

1  HIGHLANDER  WAY 

EXmi  EVERETT  TNPK. 
ON  THE  COMMON  


700  ELM  ST 

RT  3  

EXmi  EVERETT  TNPK 


4  AMHERST  RD  — MERRIMACK.  NH  03054- 


4  EXECUTIVE  PARK  , 
246  D.W.  HWY 


HOLDERNESS.  NH  

HOLDERNESS.  NH  

HOOKSETT,  NH  03106- 
HOOKSETT.  NH  03106- 
HOOKSETT.  NH  03106- 


HOOKSETT,  NH  0310ft- 

HOOKSETT.  NH  03106- 

HUDSON.  NH  03051- 

HUDSON.  NH  03051- 

HUDSON,  NH  

INTERVALE.  NH  03845- 

JACKSON.  NH  03846- 

JACKSON.  NH  03846- 

JACKSON.  NH  03846- 

JEFFERSON.  NH  03583-  

KEARSARGE.  NH  

KEENE.  NH  03431-  

KEENE,  NH  03431-  

KEENE.  NH  03431- 

KEENE.  NH  03431-  

KEENE.  NH  03431-  „.. 

LACONIA,  NH  03246- 

LACONIA.  NH  03246- 

LEBANON,  NH  03766-  

LEBANON,  NH  03766-  „„ 

UNCOLN,  NH  03251- 

LINCOLN.  NH  03251- 

UNCOLN.  NH  

UTTLETOWN.  NH  03561-  ..... 
LONDONDERRY.  NH  03053-  , 

LOUDON.  NH  03054-  

LYME.  NH  03768- „ , 

LYME.  NH  

MANCHESTER.  NH  03103-  .., 

MEREDITH,  NH  03253- 

MERRIMACK,  NH  03054- 


Telephone 


603-«43^4300 

603-744-6566 


RAIL  ROAD  SO  

2  SOMERSET  PKWY 
10  ST.  LAURENT  ST  . 


170  MAIN  DUNSTABLE  RD 


188  CONCORD  ST 

2200  SOUTHWOOD  RD 
2  PROGRESS  AVE  


77  SPITBROOK  RD  ... 


355  MAIN  ST 


MERRIMACK.  NH  03054- . 
MERRIMACK.  NH  03054- . 

MILFORD.  NH 

N.  WOODSTOCK.  NH  

NASHU^  NH  


NASHUA.  NH  03062- . 
NASHUA.  NH  03062- . 
NASHUA,  NH  03062- . 

NASHUA,  NH 

NASHUA,  NH 

NASHU^  NH  03062- . 

NASHUA.  NH  03062- . 
NASHU^  NH  03062- . 
NASHUA.  NH  03062- . 

NASHUA,  NH  „.. 

NASHUA.  NH  03062- . 

NASHUA,  NH 

NASHUA,  t»i 

NASHUA,  NH  03062- . 


603-622-0720 
603-622-6263 
603-669-8744 

603-668-4430 

eoaleso^iifoo 

603-88»-2168 

603^^356^776 
603-383-6822 
603-383-0111 
603-383-4156 
603-586-7151 

603^^^2-7616 
603-357-3038 
603-352-4236 
603-352-6780 
603-352-3111 
603-366^4378 
603-524-5210 
603-448-5070 
603-298-5906 
603-745-8000 
603-745-8111 

603^^444-«105 
603-625-6426 
603-424-6161 
603-795-4712 

603-625-1000 
600-279-7006 
603-424-6161 

60^-424-7500 
603-424-6181 
603-424-6100 


603-888-9273 
603-883-5031 
603-883-7700 


603-889-0173 

603-882-3451 
603-880-6100 
603-889-4151 

603^^888^1683 


60»-883-«748 


62912 


Federal  Regfater  /  Vol.  58.  No.  227  /  Monday.  November  29,  1993  /  Notices 


HOTEL  ANO  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LBT  NOVEMBER  16,  1 993-Con«nued 


Prop«r1y  nann* 


OLD    MILL    HOUSE    BED    « 
BREAKFAST. 

NEW  LONDON  INN  

THE  INN  AT  NEW1NGT0N 

HILLTOP  MOTEL  

NEWPORT  MOTEL 

1768  COUNTRY  INN  

1785  INN  > 

BEST  WESTERN  FOX  RIDGE  ... 

BRIARCLIFF  MOTEL  „  .. 

BLTTTONWOOO  INN 

CHIMNEY      HOUSE      GUEST- 
HOUSE. 

CLARENDON  MOTEL  

COLONIAL  MOTEL 

CRANfVlORE  INN  

CRANMORE  MOUNTAIN 

LODGE. 

EASTERN  INNS  OF  NH  

EASTERN  SLOPE  INN  

FOREST  GLEN  INN 

GREEN  GRANITE  MOTEL  

HALES      WHITE      MOUNTAIN 
HOTEL. 

JUNGES  MOTEL  

MAPLE  LEAF  MOTEL 

MT.     WASHINGTON     VAUEY 
MTR  LODGE. 

NERELEOGE  INN  

NORTH    CONWAY    MOUNTAIN 
INN. 

OLDE  EASTMAN  VILLAGE  

PRES«)ENT1AL  MOTEL 

RED  JACKET  

SCHOOL  HOUSE  MOTEL 

SCOTTISH  UON 

SHERATON  WHITE  MOUNTAIN 
INN. 

STONEHURST 

SUNNYSIDE  LODGE 

SYLVAN  PINES  MOTEL 

VICTORIAN  HARVEST  INN  .. . 

WHITE  TRELLIS  

YANKEE  CUPPER  MOTEL 

HA  PENNY  MOTEL  _ 

PINE  HAVEN  MOTEL  

SEASIDE  VILLAGE  ...„ 

SLUMBER  MANOR  MOTEL  

MEADOWLARK  MOTOR 

COURT. 

THREE  RIVERS  HOUSE 

LAKE  SHORE  FARM  INC 

NORTHWOOD  MOTEL 

PINE  COVE  MOTEL  _... 

CRAB  APPLE  INN  

DAYS  INN  WHITE  MOUNTAIN  .. 

DEEP  RIVER  MOTOR  INN 

KNOLL  MOTEL  

PILGRIM  MOTEL  

PLYMOUTH  INN  

SUISSE  CHALET  

WREN^  NEST  MOTEL  

ACHORAGE  MOTOR  INN  

COMFORT  INN  AT  YOKENS  _... 

ECONO  LODGE 

HOLIDAY  INN  

HOWARD  XtHNSON-S  

MEADOWBROOK  INN ^ 

SHERATON  HOTEL  

SISE  INN  

SUISSE  CHALET "' 


POBox/RtNo. 


PC  BOX  224 

PO  BOX  8 


PO  BOX  1785 


PO  BOX  895  .. 
PO  BOX  463  .. 
PO  BOX  1348 
PO  BOX  1194 


PO  BOX  359  ... 
PO  BOX  438  ... 


PO  BOX  164  .. 
PO  BOX  917  .. 
PO  BOX  1647  , 


PO  BOX  882 
PO  BOX  65  .. 


PO  BOX  368  .. 
PO  BOX  1527 
PO  BOX  3189 


PO  BOX  1763 
PO  BOX  441  .. 
PO  BOX  479  .. 


POBOX72 


PO  BOX  355 


SbMt  address 


RT.  9  MUNSONVILLE 


20  NIMBLE  HILL  RD  



20  N.  MAIN  ST  ^.. 

— ~. 

MAIN  ST  „ 

WEST  SIDE  RO 

RFO  #1 


RT.  16 


RFO  2 

20  N.  MAIN  ST 


S.  MAIN  ST 


183  LAFAYETTE  RD 
M  LAFAYEirfERD**!! 


RR#1 


JENNESS  PONO  RO  .... 
RT.  4  


RT  3 

highlandst" 

RT.  3  

RT.  3  


RT.  3  

3548  LAFAYETTE  RO  _„. 

417  WOODBURY  AVE  

1390  LAFAYETTE  RD 

383  WOODBURY  AVE  ..... 

520  ir^RSTATC  HW '." 

549  RT.  1  BYPASS  

250  MARKET  ST  

40  COURT  ST 


Clty/Stata/Zlp 


NaSON.  NH  03457-  ...  .., 


NEW  LONDON.  NH  03257- 

NEWINGTON.  NH  03801- 

NEWPORT.  NH  

NEWPORT.  NH  

NORTH  CONWAY,  NH  03660- .. 

NORTH  CONWAY.  NH 

NORTH  CONWAY.  NH  03860-  .. 
NORTH  CONWAY,  NH  03860- .. 

NORTH  CONWAY,  NH 

NORTH  CONWAY.  NH _ 

NORTH  CONWAY,  NH  03860-  .. 
NORTH  CONWAY,  NH  03860-  _ 
NORTH  CONWAY.  NH  03860-  .. 
NORTH  CONWAY,  NH  03860-  .. 


Talephon* 


803-847-3224 

603-526-2791 
603-431-0777 


NORTH  CONWAY,  NH 

NORTH  CONWAY.  NH  0386O- 
NORTH  CONWAY,  NH  0386O-  , 
NORTH  CONWAY,  NH  03860- . 
NORTH  CONWAY.  NH  0386O- , 

NORTH  CONWAY.  NH  03860-  . 
NORTH  CONWAY.  NH  03860-  . 
NORTH  CONWAY.  NH  03860-  . 

NORTH  CONWAY,  NH 

NORTH  CONWAY,  NH  0386O-  . 

NORTH  CONWAY,  NH  03860-  . 
NORTH  CONWAY,  NH  03860-  . 
NORTH  CONWAY.  NH  03860-  . 
NORTH  CONWAY.  NH  03860-  . 
NORTH  CONWAY.  NH  03860-  . 
NORTH  CONWAY.  NH  03660-  . 


603-366-9025 

603^^M6^'51 
e03-3S6-«S84 


603-356-0651 
603-366-6178 
603-356-5502 
603-356-2044 


603-356-6321 
603-356-6311 
603-356-6001 
603-^56-7100 

603-356-2886 
603-356-5388 
603-356-^5486 


NORTH  CONWAY.  NH 

NORTH  CONWAY.  NH 

NORTH  CONWAY.  NH  03860-  .. 
NORTH  CONWAY,  NH  03860-  .. 
NORTH  CONWAY,  NH  03860-  .. 
NORTH  CONWAY,  NH  03860-  . 

NORTH  HAMPTON,  NH  

NORTH  HAMPTON,  NH  03862- 

NORTH  HAMPTON,  NH „... 

NORTH  HAMPTON.  NH  03862- 
NORTH  WOODSTOCK.  NH  .„... 

NORTH      WOODSTOCK.      NH 

03262-. 
NORTHWOOD.  NH  03261-  ....... 

NORTHWOOD.  NH  03261-  .._._ 

OSSIPEE.  NH  .„ ™ 

PLYMOUTH.  NH  03264- 

PLYMOUTH.  NH  03264- 

PLYMOUTH.  NH  03264- 

PLYMOUTH.  NH  03264-  ...» 

PLYMOUTH.  NH  03264- 

PLYMOUTH,  NH „ 

PLYMOUTH.  NH  03264- 

PORRTSMOUTH,  NH  03801-  ... 

PORTSMOUTH.  NH  03801-  

PORTSMOUTH,  NH  03801- 

PORTSMOUTH,  NH  03801- 

PORTSMOUTH.  NH 
PORTSMOUTH.  NH  03801- 
PORTSMOUTH,  NH  03801- 
PORTSMOUTH,  NH  03801- 
PORTSMOUTH.  NH  03801- 
PORTSMOUTH,  NH 


603-366-2083 

603-356-6707 
603-^X56-9744 
603-356-6411 
603-356-6829 
603-350-6381 
603-356-8300 


603-366-2878 
603-356-3548 
603-356-2492 
603-356-5736 

603^^064^187 

603^^964^7 

603-745-2711 

603-942-5521 
603-942-54716 

603-530^4478 
603-536-3520 
603-536-2156 
603-636-1245 
603-536-1319 

603^^636-2330 
603-436-2481 
603-431-8111 
603-433-3338 

603-431-2500 

603^436^600 
603-436-2000 

603^431-2300 
603-433-1200 


Federal  Rugjrter  /  Vol  5S.  Na  227  /  Monday.  Novamher  29,  IflM  /  htottow  tttlS 


HOTEL  AND  MOTEL  RrE  SAFETY  ACT  NATIONAL  MASTER  UST  NOVBMBS)  16.  IMa-ConMnued 


THE  PORT  MOTOR  INN  

JEFFERSON  NOTCH  MOTH. .... 
GRANOVIEWLOOQE  &  CABINS 

L0«»P8C/«1NS 

ACMOWWEtJN 

CRESS  MOTEL 


HI  VU  MOTOR  MN 

RIVERIA  MOTH. 

ROCHESTER  MOTEL  

QUINCY      HOUSE      BED 

BREAKFAST. 
CROWN  COLONY 
DUNES  MOTEL 


H0SANNA8  MOTEL 

PEBBLE  BEACH  MOTEL 

RYE  BEACH  MOTEL 

RYE  HARBOR  MOTEL 

STAR   ISLAND   C0NFERB4CE 

CENTER 
BEST  IMESTERN  PARKVIEW  ... 
SUISSE  CHALET  HOTEL 

SUISSE  chmjET  hotel 

B£STKI«STERN 

BURQES8  MOTOR  INN.. 
HAMPSHME  MOTOR  INN 

KING  COTTAGES  .._ 

SOMERSWORTH  HOTEL 

DEXTER^INN 

MT.  CHOCORUA  VIEW  HOUSE 

RIVERHEAO  INN  .« 

STAFFORD^  IN  THE  FIELD  .... 

TAMWORTH  INN 

THE  OILMAN  TAVERN 

WHITE  LAKE  INN 

BLACK  BEAR  LODGE 


POBok/RINo. 


POBOXTSeS 


8»Mt 


505  INTERSTATE  HWY 


RT.  1«  

119  MILTON  RO 

tOF^HIINQTONRO 

1S7  ROCHESTER  HILL  RO 
RT.  125 


1381  OCEAN  BLVD 


GOLDEN  EAGLE  LODGE 

SILVER  SQURBJ.  INN  .. 
SNOWY  OWL  «N 


VALLEY  INN  A  TAVERN 


HOBSON  HOUSE 

MARIE  A.  KAWK _ 

MOUNTAIN  LAUREL  INN 

WBJTWORTH  INN  ft  GALLERY 
CHESTERFIELD  INN 


ECONOMY  MN  ..... 
SUNSET  MOTB.  . 
PIONEER  MOTEL. 
MIRROR  LAKE  MOTEL 

WOLFEBOftO  INN „... 

JACK  OlANTERN  RESORT .. 

SIX  B  MOTEL 

THE  iPnr»:»;  „.„.,„ 

WHEELOCK  MOTOR  OOURt" 


PO  BOX  495 


CASINO  MN 

HOWARD  JOWISON  HOTEL™." 

MARRKJT?^   SEAVIEW   GOLF 

RESORT 
INN  AT  PANTHER  VALLEY  ....... 

OCEANIC  MN 

AIRPORT  MOTOR  MN 

ATLANTIC  OTV  DIPLOMAT 

BALLY^      GRAND      CASINO 
HOTEL 




PO  BOX  17  ._. 
PO  BOX  1270 

PO  BOX  B 

•••«•■•• 

—... 

RT.  517 

•  •■•••••••••••■■•••••••••. 

— ~ 

741  OCEAN  BLVD  ... 


2000  OCEAN  BLVD 
STAR  ISLAND 


RT.  28  109  S.  BROADWAY  „.. 


22  SPUR  RD 

131  LAFAYETTE 


RT.  18 
RT.  18  ... 
PH^flROOK   NEIGHBORHOOD 
RD. 


RT.  16  .. 
VILLAGE  RD 


SN0WS80R0UGH  RO 


VILLAGE  RD 

TECUMSEH  RD 


ELLSWORTH  HILL  RD , 
RT.9 


7  AIRPORT  TO 

RT.  10  _ 

RR  2 

44  N.  MAIN  ST 

•••■••••••a 

•••MM*. 

RT.  3 

<•••••••■••• 



RT.  30  E.  A8SEC0N  BLVD 

539  ABSECON  BLVD 

401  S.  YORK  RD  _ 


201  8TH  AVE 

500  N.  ALBANY  AVE 

115  CHELSEA  AVE  ft  BOARD- 
WALK. 
BOSTON  AND  PACtfTC  AVES  .. 


Cllyi'SM*^ 


PORTSMOUTH.  NH  03801- 

RANDOLF.NH 


RANDOLPH  NH 

RANDOLPH.  NH 

ROCHESTER,  NH  03887- 
nOCHESTEa  NH  03887- 
R0CHE8TER.  NH  03887- 
WXXE8TER.  NH  03887- 
WOCHESTER.  NH  03867- 

ROCHESTSi  NH  

RUMNEY.  NH 


RYE.  NH  03870- 
RYc,  NH  ...._..„.. 
RYE.NH  »- 


RYE,  NH  03870- 

RYE.NH  

RYE.  NH  63870- 
RYE.NH  03870- 

SALBX,  NH  0307»- 

CAI  CAA   hiLl 

SALEM.  NH  83079-  

SEABROOK.  NH 

SEABROOK,  NH 

SEABROOK.  NH  03874-  ... 
SEABROOK.  NH  03874-  ... 

SOMERSWORTH.  NH 

SUNAPEE.  NH 

TAlyMORTH.  NH  03807-  .. 
TAMWORTH.  NH  03897-  .. 
TAMWORTH.  NH  03897-  .. 

TAMWORTH.  NH 

TAMWORTH.  NH  „ 

TAMWORTH,  NH  03897-  >, 
WATERVILLE      VALLEY. 

0321 S-. 
WATERVILLE      VALLEY. 

0321S-. 
WATERVILLE  VALLEY.  NH 
WATERVILLE      VALLEY, 

0321 5-. 
WATERVILLE      VALLEY. 

0321 5-. 

WENTWORTH.  NH 

WENTWORTH.NH 
WENTWORTH.  NH 


803-439-4378 


803-332-3360 

603-324-6462 

803-332-1902 
603-332-1230 
803-332-3491 


603-438-8923^ 


60»-984-«i64 

803-«64-7252 

803-898-6832 

ooslijwMi^ 


6O»-474-S70O 
803-474-2282 


NH 

NH 


WENTWORTH.  NH  03282-  .... 
WEST     CHESTERFIELD,      N 

03466-. 
WEST  LEBANON,  NH  03784- 
WEST  LEBANON.  NH  03784- 

WEST  THORNTON,  NH 

WHTTERELD.  NH  0359ft- 

WOLFEBORO.  NH  03894-  „... 

WOODSTOCK,  NH 

WOODSTOCK,  NH 

WOODSTOCK.  NH  03282- 

WOODSTOCK.  NH 


803-323-8360 

603-^2»-7440 
603-323-7766 


903-32^-mM 
803-238-4601 

603-236-4561 


603-236-8383 
803-236-8336 


ABSECON,  NJ  08201- 
ABSECON,  NJ  0820t- . 
ABSECON,  NJ  08201- 


ALLAMUCHY.  NJ  07820-  -.. 
ASBWY  PARK.  NJ  071 12-  . 
ATLANTK;  city,  NJ  08401- 
ATLANnC  CITY,  NJ  08401- 

ATLANTK;  city.  NJ  08404- 


603-764-9923 
803-258-3211 

603-298-8721 

60i<37^l2544 
603-580-3016 


603-745-8433 


609-846-2711 
609-641-7272 
609-652-2307 

908-852-6000 
90ft-«8»-0300 
6O»-344-«0t5 

609-346-2200 

809-347-1111 


62914 


Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29.  1993  /  Notices 


HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LlST  NOVEMBER  16.  1 993-Continued 


Property  name 


BALLVS  PARK  PLACE  CASINO 
HOTEL  AND  TOWER. 

DUNES  MOTEL  INC  

HARRAKS  CASINO  HOTEL  AT- 
LANTIC CITY. 

QUALITY  INN  ATLANTIC  CITY  .. 

RAMAOA  RENAISSANCE 

SUITES. 

TRUMP  PLAZA  HOTEL  &  CA- 
SINO. 

TRUMP'S  CASTLE  CASINO  RE- 
SORT 

BELMAR  MOTOR  LODGE  

ECONO  LODGE 

HOLIDAY  INN  

HOLIDAY  INN  BRIDGEWATER  . 

DAYS  INN  BROOKLAWN 

GRAND  HOTEL'S  PALACE 

SANDPIPER  BEACH  INN 

THE  QUEEN  VICTORIA  

DAYS  INN  

HOLIDAY  INN  CHERRY  HILL  .... 

HYATT  CHERRY  HILL 

RESIDENCE  INN  BY  MAR- 
RIOTT CHERRY  HILL 

SHERATON  POSTE  INN  

DAYS  INN  

DAYS  INN  OF  SOUTH  BRUNS- 
WICK. 

BRUNSWICK  HILTON  

MCINTOSH  INN  OF  EAST 
BRUNSWICK  INC. 

DAYS  INN  MEAOOWLANDS 

SHERATON  MEAOOWLANDS  ... 

CRYSTAL  MOTOR  LODGE 

EATONTOWN  MOTOR  LODGE  . 

PAN  AMERKJAN  MOTEL  

SHERATON  EATONTOWN 

HOTEL  &  CONFERENCE  CTR. 
HOLIDAY     INN    AT     RARITAN 
CENTER. 

RAMADA  HOTEL 

RED  CARPET  INN  EDISON 

RED  ROOF  INN  EDISON  

WELLESLEY  INN  EDISON 

HAMPTON  INN  NEWARK  

NEWARK  AJRPORT  HILTON  .... 
SHERATON  INN  NEWARK  AIR- 
PORT. 
RAOISSON     HOTEL     ENGLE- 

WOOO. 
FAIRFIELD     EXECUTIVE     INN/ 

BEST  WESTERN. 
SHERATON  FAIRFIELD  HOTEL 
BAY        HARBOUR        MOTOR 

LODGE. 
HOLIDAY  INN  FORT  LEE  ... 
BEST    WESTERN     GLOUCES- 
TER INN. 
THE  BEST  WESTERN  ORITANI 
HOTEL 

RAMADA  INN  HAMMONTON 

SHERATON  HASBROUCK 

HEIGHTS. 

RAMADA  INN 

WELLESLEY  INN „ 

IRVINGTON  MOTOR  LODGE 
SHERATON  AT  WOODBRIDGE 
PLACE. 


POBox/RtNo. 


PO  BOX  304 


525  RT.  38  E 


PO  BOX  507 


Street  address 


PARK  PLACE  &  THE  BOARD- 
WALK. 

2819  PAOFK:  AVE  

1725  BRIGANTINE  BLVD  


S.  CAROLINA  &  PACIFIC  AVE  .. 
1507  BOARDWALK  O  NY  AVE  . 

MISSISSIPPI  &  BOARDWALK  ... 

HURON  AVE.  &  BRIGANTINE 
BLVD. 

HWY.  35  4  10TH  AVE 

RT.  130  4  206  

CENTER  SO  RD 

1260  RT.  22  _.. 

801  RT.  130 „.. 

OCEANFRONT  AT  PHILADEL- 
PHIA. 

BEACH  4  GRANT  ST 

102  OCEAN  ST  

E.  CUTHBERT  BLVD 

RT.  70  4  SAYER  AVE 

2349  W  MARLTON  PIKE  

1821  OLD  CUTHBERT  RO 


1450  RT.  70  

10  JACKSON  DR 
2316  RT.  130 


3  TOWER  CENTER  BLVD. 
764  RT.  18  


850     RT.     120     PATTERSON 

PLANK  RD. 
2  MEADOWLANDS  PLAZA 


170  HWY  35  

269  ST.  HWY  35 

71  HWY.  35  

RT.  35  4  INDUSTRIAL  WAY  E 


125  RARITAN  CENTER  PKWY  , 


3050  WOODBRIDGE  AVE 

610  US  RT.  1  N  , 

860  NEW  DURHAM  RD  .... 

831  RT.  1  S  

1128-38  SPRING  ST  

1170  SPRING  ST  

901  SPRING  ST  


401  S.  VAN  BRUNT  ST 
216-234  RT  46  E  


690  RT.  46  E 
419  RT.  9  


2117  RT.  4  E  

RT  130  4  NS  FRWY  , 


City/State/Zip 


414  HACKENSACK  AVE  .. 

308  WHITE  HORSE  PIKE 
650  TERRACE  AVE  


2879  HWY.  35  ... 
3215  HWY.  35  ... 
100  UNK)N  AVE 
515  RT.  1  S  


ATLANTIC  CITY.  NJ  08401- 

ATLANTIC  CITY,  NJ  08401- 
ATLANTIC  CITY,  NJ  08401- 

ATUNTIC  CITY,  NJ  08401-  , 
ATLANTIC  QTY,  NJ  08401-  , 

ATLANTrc  CITY,  NJ  08401-  , 

ATLANTIC  CITY,  NJ  08401-  . 


BELMAR,  NJ  0771&- 

BORDENTOWN.  NJ  08505- 
BRIDGEPORT.  NJ  08014- ... 
BRIDGEWATER.  NJ  08807- 
BROOKLAWN.  NJ  08O3O-  ... 
CAPE  MAY,  NJ  08204- 


TeiephOTM 


CAPE  MAY,  NJ 
CAPE  MAY.  NJ 
CHERRY  HILL, 
CHERRY  HILL, 
CHERRY  HILL, 
CHERRY  HILL 


08204-  

08204-  

NJ  08002- 
NJ  08034- 
NJ  08002- 
NJOSOOa- 


CHERRY  HILL.  NJ  08034- 
CRANFORD.  NJ  07016-  .... 
DAYTON,  NJ  08810-  


EAST  BRUNSWICK.  NJ  0881ft- 
EAST  BRUNSWKX,  NJ  08816- 


EAST       RUTHERFORD, 

07073-. 
EAST       RUTHERFORD, 

07073-. 
EATONTOWN,  NJ  07724- 
EATONTOWN,  NJ  07724- 
EATONTOWN.  NJ  07724- 
EATONTOWN.  NJ  07724- 


NJ 
NJ 


EDISON,  NJ  08837- 


EDISON.  NJ  08837- 

EDISON.  NJ  08817- 

EDISON.  NJ  08817-  „.......„.„ 

EDISON,  NJ  08817- 

ELIZABETH.  NJ  07207- 

ELIZABETH.  NJ  07201-2114 
ELIZABETH.  NJ  07201- 


ENGLEWOOD,  NJ  07631- 
FAIRFIELD,  NJ  070O4- 


FAIRFIELD.  NJ  07004- 

FORKED  RIVER.  NJ  08731- 


FORT  LEE.  NJ  07024- 

GLOUCESTER.  NJ  08030-1680 

HACKENSACK.  NJ  07601- 


HAMMONTON.  NJ  08037-  

HASBROUCK     HEIGHTS,     NJ 
07604-. 

HAZLET.  NJ  07730- 

HAZLET.  NJ  07730- _.. 

IRVINGTON.  NJ  07111-  

ISELIN.  NJ  0883O- 


609-340-2000 

609-344-5271 
609-441-5000 

600-345-7070 
609-<)44-1200 

609-441-6070 

609-441-8650 

908-681-6600 
609-298-6000 
609-467-3322 
908-526-9500 
609-456-6688 
800-257-8550 

609-884-4256 
609-884-8702 
609-663-0100 
609-663-5300 

609-662-1234 
609-429-6111 

609^28-2300 
908-272-4700 
908-32^-3000 

908-828-2000 
906-238-4900 

201-507-5222 

201-896-0500 

908-542-4900 
908-542-6284 
908-542-4322 
908-542-«500 

908-225-8300 

908-494-2000 
908-985-2666 
90&-24a-9300 
908-287-0171 
908-355-0500 
908-351-3900 
908-527-1600 

201-871-2020 

201-575-7700 

201-227-8200 
609-693-8085 

201-461-3100 
60&-456-7400 

201-488-8900 

609-561-6700 
201-288-6100 

908-264-2400 
908-888-2800 
201-371-3000 
908-634-3600 
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W000<  BRHXSE  HILTON 
MOTEL 

ECONOLOOQE 

HOMARO  JOHNSON  LODGE  ^. 

RED  ROOF  MN  PRINCETON  ^. 

OCEAN  COURT  MOTEL 

OCEAN  PLACE  >flLTON  RE- 
SORT A  SPA. 

NOVOTEL  MEAOOVVLANOS 
HOTEL 

QUALJTY  INN  SPORTS  COM- 
PLEX 

COURTYARD  BY  MARRIOTT 
MAHVWL 

CROSSROADS  MOTOR  LODGE 

DAYS  INN 


RED  ROOF  MN   PRINCETON 

NORTH 

TOMAC  MOTOR  LODGE 

HEADQUARTERS  PLAZA 

HOTEL 

MORRISTOWN  MN 

BEST  WESTERN  MOTOR  INN  .. 
COURTYARD    BY    MARRIOTT 

MT.LMJREL 
QUEST     QUARTERS      SUITE 

HOTEL 
HAMPTON  MN  PHILADELPHIA/ 

MTLAURB. 
MCINTOSH*  MN  OF  MT  LAU- 

RB.  INC 

RAMAOA  MT  LAUREL  ... 

RED  ROOF  MNM8.. 

TRAVELOOQE  HOTEL 

HORtZOM  MOTOR  MN 

ECONO   LODGE    UNtVERSITY 

HYATT        REGENCY        NEW 
BRUNSWICK. 

COMFORT  MN  NEWM«( 

COURTYWD    BY    MARRIOTT 

NEWARK  AIRPORT. 
DAYS  MNNEWMW  AIRPORT  . 
HILTON  GATEWAY 

NEWARK  AiRPOFfT  MARRK>TT 

HOTEL 
SUITCASE  MOTEL 

PORT  O  CALL  HOTEL  

WATSONB  REGENCY  SUTTES  . 

SHAWMONT  HOTEL 

HOUOAVMNP/tfVMMUB  

HOWARD  JOHNMNtOOQE  .^ 

RADISS0NMNPAMMU8 

PARK       RRME       MAIWOTT 

HOTB- 
CONOORD  PLACE  HGTH. 

EMBASSY      SUTTEB      HOTR 

PARSIPPANY. 
HOJO  MN  BY  HOWARD  JOHN- 
SON. 

PARSIPRANV  MLTON ,^ 

RED  ROOF  MN  PARSIPPANY  . , 

SHERATCM  TARA  MOTEL 

DAYS    MN    ATLANTIC    CTTY 

PLEASANTVSLE. 
SURFMCPUntTW 

HYATT  REGENCY  PRINCETON 


POBox/RtNa 


POBOX89 


120WOOOAVE.S 

2016RT.37W  

2991  BRUNSMffCK  PIKE 
3203  6RUNSWKX  PIKE 
170  OCEAN  AVE  _ 
ONE  OCEAN  BLVD 


1P0UT0AVE 
RT.  3  a  17  


140  RT.  17  8 

RT73NliRT38 
4191  RT.  1 


208  NEW  RO 

2100  RT.  10  W 

3  HEADQUARTERS  PLAZA  ... 

270  SOUTH  ST 
2020  RT.  541  Ra  #1 
1000  CENTURY  PKWY 


SIS  FBJLOWSHff>  RO.  N 

4000  CRAWFORD  PL 

1132  RT.  73 


5SS  FELLOWSHIP  RD 
0O3FaijOWSHff>RD 

1111  RT.  73 

401E.21STAVE 

26USHWY.1N 


2  ALBANY  ST 

SO  PORT  ST 

600  RT.  1  &  9  S.  AT  RT  78 

490tffiRT.  IS  ... 


CNy^StMi^ 


GATEWAY  CEKTBi  RAYMOND 

BLVD. 
NEWARK         MTERNATIOrML 

AIRPORT. 
1500  NEW  JERSEY  AVE 

1510  BOARDWALK 
901  OCEAN  AVE  ..- 
17  OCEAN  AVE 

90  RT.  17  N 

SiSRT.IT 
901  FROM  RO 


300  BRAE  BLVD 

8636  RT.  48  AT  CHERRY  HLL 

RD. 
909  PARSIPPANY  BLVD 


e2SRT46E 


ONEMLTDNCT 
9S6Rr.48 


}99SMrTHRD 
fTOSTLTONRO 

101  BROADWAY 


102  CARNEGIE  CTRRT.I 


l8ajN.»U  09838- 


LAK&WRST.  NJ  09738- 

LAWRENCEVILLE,  NJ  0964*.  . 
LAWRENCEVILLE.  NJ  09649-  .. 

LONG  BRANCH.  NJ  07740- 

LONG  BRANCH.  NJ  07740- 

LYN0HUR8T.  NJ  07071- 

LYN0HUR8T.  NJ  07071- 

MAHWAH.  NJ  07430- 

MAPLE  SHADE.  NJ  09052- 

MONMOUTH    JUNCTION.    NJ 

09952-.  0^ 

MONMOUTH    JUNCTKM,     NJ 

09852—. 
M0RR6  PLAINS.  NJ  07960- ._ 
MORraSTOWN,  NJ  07990- 

MORraSTOWN.  NJ  07098- 

MT  HOaY,  NJ  09090- 

MT  LAUREL  NJ  09064- 

MT  LAUREL  NJ  09064- 

MTLAU»«LNJ  09064- 

MT  LAUREL  NJ  09064- 


MT  LAUf^,NJ  09054- 
MT  LAUREL  NJ  06054- 
MT  LAUREL  NJ  09054- 


N  WU>WOOD.  NJ  09298- 

NEW  BRUNSWICK,  NJ  09901- . 

NEW  BRlMSWiCK.  NJ  09901-  . 


NEWARK.  NJ  07114-.. 
NEWARK,  NJ  07114- ... 


908-657-7100 
908-999-1  KM 
908  998  8399 


908-671-4000 

201-909-9696 

201-833-9900 

201-628-5200 

60&-23fr-3200 
808-328-4666 

908-821-9900 

a01-«3»-7000 
201-899-9100 

201-640-1700 
609-261-3900 
908-278-4400 


808-779-6636 
808-234-7184 
809^278-1900 


8Q»-234-7000 
608-728  2049 


NE¥irARK.  NJ  07114- 

NEWARK.  NJ  07102- 

NEWAW<,  NJ  07114- 

NORTH       WU)WO0O,       NJ 

OCEAN  CITY,  NJ  08228- 

OCEAN  CHY.  NJ  09220- 

OCEAN  GROVE.  NJ  07758-  ... 

PARWidUB.  NJ  07862- 

PARAMU8,  HI  07882- 

PARAMU8,  NJ  07862- 

PARK  RIDGE,  NJ  07650- 


PARSIPPANY,  NJ  07064- 
PARSIPPANY.  NJ  07064- 
PARSIPPANY,  NJ  07064- 


PAR8IPPANY.  NJ  07064- 

PARSIPPANY,  NJ  07064- 

PARSIPPANY,  NJ  07064- 

PLEASANTVniE,  NJ  08232- ... 

POtrr  PLEASANT  BEAOK  NJ 

08742-. 
PRINCETON.  NJ  00540-6293  ... 


908-973-1234 

201-344-1500 
201-643-9500 

201-242-0900 
201-822-6000 

201-623-0006 

608-622-7208 

608-389-9912 
809-389^300 


201-943-6400 
2D1 -285-4200 
201-282-9900 
201-307-«900 

201-268-0096 

201-334-1440 

201- 


201'887-7Sr3 
201-834-3737 
<O«-81S-809e 


1227 

908-887-1234 
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Property  nam* 


PRINCETON  MARRIOTT  

RESIDENCE  INN  PRINCETON 
GULL  ISLAND  INN 


POBox/RtNo. 


PO  BOX  8388 


HARBOR  LIGHTS  INN 


HOWARD  JOHNSON  LODGE  .... 

WELLESLEY  INN 

GATEWAY  MOTOR  LODGE  

COURTYARD     BY     MARRIOTT 
LINCROFT  RED  BANK. 

OYSTER  POINT  HOTEL  

RIDGEFIELD     PARK     MOTOR 

LODGE. 
HOLIDAY  INN  &  CONFERENCE 

CTR 
SADDLE    BROOK    MARRK)TT 
HOTEL 

MARK  III  MOTEL  

DAYS  HOTEL  SECAUCUS  

EMBASSY  SUITES  SECAUCUS 

HAMPTON  INN  SECAUCUS  

HILTON  MEAOOWLANDS 

HOLIDAY  INN  HARMON  MEAD- 
OW. 

RED  ROOF  INN  #150 

SECAUCUS  MOTOR  LODGE  .... 

HILTON  AT  SHORT  HILLS 

AIRPORT  MOTEL  

CONGRESS  INN  MOTEL 

HORIZON  MOTEL  

RESIDENCE     INN     BY     MAR- 
RIOTT. 

HOLIDAY  INN  SOMERSET  

QUALITY  INN  SOMERSET  

RADISSON  HOTEL  SOMERSET 

SOMERSET  MARRIOTT  

COMFORT  INN  SOUTH  PLAIN- 
FIELD. 

SHAMROCK  LODGE  

HOJO  INN  

GLENPOINTE  MARRIOTT  TEA- 
NECK. 

HIGHWAY  MOTEL 

OUALITY  INN 

HOLIDAY     INN     AT     TINTON 

FALLS. 
RESIDENCE     INN     BY     MAR- 
RIOTT TINTON  FALLS. 
TINTON    FALLS    COURTYARD 

BY  MARRIOTT. 
HOWARD  JOHNSON  LODGE  .... 

QUALITY  INN 

HAMPTON  INN  

SOMERSET  HILLS  HOTEL  

ST  CLOUD  HOTEL 

SHERATON      INN      ATLANTIC 

CITY  WEST. 
COURTYARD     BY     MARRIOTT 

HANOVER. 
HANOVER  MARRIOTT  HOTEL  .. 

NcwMuico 

ABIQUIU  INN  

ALAMO  INN 

aOVIS  INN 

DAYS  INN  

THE  TOWNSMAN  MOTEL  

WHITE  SANDS  INN  

ALBUQUERQUE  BUDGET  INN  . 
ALBUQUERQUE  HILTON 

HOTEL 


PO  BOX  357 


BOX  A 


StTMl  tMntt 


201  VILLAGE  BLVD 

4225  RT.  1  , 

205  BROADWAY 


301  BROADWAY 


1255  RT.  17  S  

946  RT.  17  N  

119  ROUTE  202  

225  HALF  MILE  RD 


146BODMANPL 
RT.  46  E 


50  KENNEY  PL , 

GARDEN  ST.  PKWY.  A  l-flO  , 


207  CARTERET  AVE  

455  HARMON  MEADOW  BLVD  . 

455  PLAZA  DR  „.... 

250  HARMON  MEADOWS  BLVD 

2  HARMON  PLAZA  

300  PLAZA  DR  


15  MEADOWLANDS  PKWY  ... 
875  PATERSON  PLANK  RD.  . 
41  JOHN  F  KENNEDY  PKWY  , 

RT.  48  4  HUYLER  ST , 

370  RT.  46  

325  RT.  46  E  

900  MAYS  LANDING  RD  


195  DAVIDSON  AVE 

1850  EASTON  AVE 

200  ATRIUM  DR 

110  DAVIDSON  AVE 

101  NEW  WORLD  WAY 


414  CENTRAL  AVE 

305  RT.  22  

100  FRANK  WEST  BURR  BLVD 


27  CROWN  POINT  RD  , 

101  GROVE  RD 

700  HOPE  RD 


90  PARK  RD 


600  HOPE  RD 


955  HOOPER  AVE  

815  RT.  37  W  

121  LAUREL  OAK  RD 

200  LIBERTY  CORNER  RD 
33  W.  WASHINGTON  AVE  . 
6821  BLACK  HORSE  PIKE  . 


157  RT.  10  

1401  RT.  10  E 


HWY.  84 

1400  N.  WHITE  SANDS  BLVD  , 

1020  S.  WHITE  SANDS  

907  S.  WHITE  SANDS  BLVD  .., 
710  N.  WHITE  SANDS  BLVD  ... 
1020  S.  WHITE  SANDS  BLVD  . 

2412  CARLISLE  NE  

1901  UNIVERSITY  BLVD 


CIty/StBta/Zip 


NJ 


PRINCETON,  NJ  08540-  ... 
PRINCETON,  NJ  08543-  ... 
PT     PLEASANT     BEACH, 

06742-. 
PT    PLEASANT    BEACH.     NJ 

08742-. 

RAMSEY.  NJ  07446- 

RAMSEY,  NJ  07446-  „ 

RARITAN,  NJ  08869- 

RED  BANK.  NJ  07701- 

RED  BANK.  NJ  07701- 

RIDQERELD  PARK,  NJ  07660- 

SADOLE  BROOK.  NJ  07662-  .... 

SADDLE  BROOK.  NJ  07662-  .... 

SEASIDE  HEIGHTS.  NJ  08751- 

SECAUCUS,  NJ  07094-  

SECAUCUS.  NJ  07094-  

SECAUCUS,  NJ  07094-  

SECAUCUS,  NJ  07094-  

SECAUCUS,  NJ  07094-  


SECAUCUS.  NJ  07094-  

SECAUCUS.  NJ  07094-  , 

SHORT  HILLS,  NJ  07078- 

SO  HACKENSACK.  NJ  07606- 
SO  HACKENSACK.  NJ  07606- 
SO  HACKENSACK.  NJ  07606- 
SOMERS  POINT.  NJ  08244-  .... 


SOMERSET.  NJ  08873-  

SOMERSET.  NJ  08873-  

SOMERSET,  NJ  08873-  

SOMERSET.  NJ  08873-  

SOUTH        PLAINFIELD, 

07080-. 
SPRING  LAKE.  NJ  07762-  ... 
SPRINGFIELD.  NJ  07081-  „. 
TEANECK.  NJ  07666-  


NJ 


THOROFARE,  NJ  08086-0357 

THOROFARE,  NJ  08086- 

TINTON  FALLS,  NJ  07724- 


TINTON  FALLS.  NJ  07724- 
TINTON  FALLS.  NJ  07724- 


TOMS  RIVER,  NJ  08753-  ... 
TOMS  RIVER.  NJ  08755-  ... 

VOORHEES,  NJ  08043- 

WARREN,  NJ  07059-  

WASHINGTON,  NJ  07882- . 
WEST     ATLANTIC     CITY, 

08232— 
WHIPPANY.  NJ  07981-  


NJ 


WHIPPANY.  NJ  07981- 


ABKHJIU,  NM  87510-  

ALAMOGORDO,  NM  88310-  . 
ALAMOGORDO,  NM  88310-  . 
ALAMOGORDO,  NM  88310-  . 
ALAMOGORDO,  NM  88310-  . 
ALAMOGORDO,  NM  88310-  . 
ALBUQUERQUE.  NM  87110-  , 
ALBUQUERQUE,  NM  87102-  , 


Tcisphon* 


609^452-7900 
906-329-9600 
908-296-6500 

90e-29&-3440 

201-327-4500 
201-934-8250 
908-722-6400 
906-^30-6552 

908-530-8200 
201-641-2900 

201-843-0600 

201-843-9500 

908-793-4000 
201-617-8888 
201-864-7300 
201-867-4400 
201-348-6900 
201-348-2000 

201-319-1000 
201-864-1400 
201-379-0100 
201-440-1690 
201-440-1200 
201-440-2112 
609-927-6400 

908-356-1700 
908-469-6050 
908-469-2600 
908-560-0500 
906-561-4488 

908-449-0729 
201-376-1110 
201-838-0600 

609-845-8520 
609-848-4111 
908-544-9300 

908-389-8100 

908-389-2100 

908-244-1000 
908-341-2400 
609-346-4500 
908-647-6700 
908-689-1667 
609-272-0200 

201-887-8700 

201-638-8811 


505-685-4378 
505^*37-1000 
505-762-5600 
505-437-5090 
505-437-0210 
505-434^200 
505-880-0080 
505-884-2500 
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Propefty  name 


ALBUQUERQUE  MARRIOTT 
HOTEL 

AMBERLEY  SUITE  HOTEL  

BARCELONA  COURT  AU 
SUITE  HOTEL 

BEST  WESTERN  AIRPORT  INN 

BEST  WESTERN  AMERICAN 
MOTOR  INN. 

BEST  WESTERN  FRED  HAR- 
VEY HOTEL 

BEST  WESTERN  WINROCK 
INN. 

COMFORT  INN  MIOTOWN  

COURTYARD  BY  MARRIOTT  .... 

DAYS  INN  

DOUBLETREE  HOTEL 

ECONOLODQE  EAST  

FAIRRELD  INN  BY  MARRIOTT  . 

HAMPTON  INN  ..„ 

HOLIDAY  INN  PYRAMID 

HORNES*  HOWARD  JOHNSON 
EAST. 

HOWARD  JOHNSON  PLAZA 
HOTEL  NORTH. 

HYATT  REGENCY  HOTEL 

LA  QUINTA  MOTOR  INN  AIR- 
PORT. 

LA  QUINTA  MOTOR  INN  SAN 
ANTONIO. 

LA  QUINTA  MOTOR  INN  SAN 
MATEO. 

LE  BARON  INN 

MOTEL  1 „ 

RADISSON  INN  

RAMADA  CLASSIC  HOTEL  

RAMADA  INN  MARKET  CEN- 
TER 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SHERATON  OLD  TOWN  INN  .... 

THE  VILLAGE  LODGE  AT 
INNSBROOK  RUIDOSO.     ^ 

TRAVELERS  INN 

THE  LEGENDS  HOTEL  ....„ 

BEST  WESTERN  PECOS  INN  ... 

ENCHANTMENT  LODGE  

BELEN  SUPER  8  MOTEL  

BEST  WESTERN  MOTEL  STE- 
VENS. 

CARLSBAD  TRAVELODGE 

SOUTH 

CONTINENTAL  INN 

HOUDAY  INN 

INNKEEPERS  OF  NEW  MEX- 
ICO. 

PARK  INN  INTERNATIONAL  

RODEWAY  INN 

BRANDING  IRON  MOTEL 

SPRUCE  LODGE 

SUNSET  MOTEL  ._ 

THE  LODGE  AT  CLOUD  CROFT 

CLOVIS  INN  

HOUDAY  INN  OF  CLOVIS 

VILLA  INN 

CUBA  LODGE 

BEST  WESTERN  MIMBRES 
VALLEY  INN. 

DEMING  SUPER  6  MOTEL 

HOUDAY  INN  OF  DEMING 


POBox/RtNo. 


PO  BOX  9126 


PO  BOX  1927 


PO  BOX  580 


PO  BOX  1897 
PO  BOX  5037 


PO  BOX  557 
PO  BOX  365 


PO  BOX  497 


PO  BOX  238  .. 
PO  BOX  1159 


Street  address 


2101  LOUISIANA  NE 


7620  PAN  AMERICAN  HWY.  NE 
900  LOUISIANA  NE : 


2400  YALE  SE 

12999  CENTRAL  AVE.  NE 


18  WINROCK  CTR  NW 


2015MENAULNE  . 

1920  YALE  SE 

10321  HOTEL  AVE 


13211  CENTRAL  AVE.  NE 

1760  MENAUL  RD.  NE 

7433   PAN   AMERICAN    FRWY 

NE. 
5151  SAN  FRANOSCO  RD.  NE 
15  HOTEL  CIR 

6000   PAN   AMERTCAN    FRWY 
NE. 

330  TUERAS  NW 

2116  YALE  BLVD  SE  


PO  BOX  1138 


5241  SAN  ANTONIO  NE 
2424  SAN  MATEO  NE  ... 


2120  MENUAL  BLVD.  NE 
2001  CANDELARIA  NE  .... 
1901  UNIVERSITY  SE  ..... 
6815  MENAUL  BLVD.  NE 
25  HOTEL  CIR.  NE  


3300  PROSPECT  ST.  NE 


CKy/State/Zip 


800  RIO  GRANDE  BLVD.  NW 
1911  WYOMING  BLVD.  NE  .... 


411  MCKNIGHT  AVE.  . 

DRAWER  B 

2209  W.  MAIN  

1800  W.  AZTEC  BLVD 
428  SOUTH  MAIN  


3817  NATIONAL  PARKS  HWY  .. 

3820  NATIONAL  PARKS  HWY  .. 
601  S.  CANAL  ST 


3804  NATIONAL  PARKS  HWY  .. 
W.  MAIN  ST 


702  S.  FIRST  ST 


2912  MABRY 

2700  E.  MABRY  DR 
1001  E.  MAIN  


ALBUQUERQUE.  NM  871 1&-  . 


ALBUQUERQUE. 
ALBUQUERQUE. 

ALBUQUERQUE, 
ALBijQUERQUE. 

ALBUQUERQUE. 

ALBUQUERQUE. 

ALBUQUERQUE, 
ALBUQUERQUE. 
ALBUQUERQUE. 
ALBUQUERQUE. 
ALBUQUERQUE, 
ALBUQUERQUE, 
ALBUQUERQUE, 

ALBUQUERQUE, 
ALBUQUERQUE. 


NM  8710&- 
MM87110- 

NM  87106- 
HU  87101- 

NM8711»- 

NM87110- 

NM  87107- 
NM  87106- . 
NM  87123- 
NM8710»- 
NM  871 2^- 
NM  87102- 
NM  871 0»- 

NM  87109- 
NM  87123- 


ALfiUQUERQUE.  NM  87109- 


ALBUQUERQUE. 
ALBUQUERQUE. 

ALBUQUERQUE, 

ALBUQUERQUE. 

ALBUQUERQUE. 
ALBUQUERQUE. 
ALBUQUERQUE, 
ALBUQUERQUE, 
ALBUQUERQUE. 


NM  87102- 
NM  87106- 

NM  87109- 

NM87110- 

NM  87107- 
NM  87107- 
NM  87106- 
NM87110- 
NM  87123-  . 


1217  W.PINE 


ALBUQUERQUE.  NM  87107- 

ALBUOUERQUE.  NM  87104- 
ALBUQUERQUE,  NM  87112- 

ALBUOUERQUE.  NM  87102- 

ANGEL  FIRE,  NM  87710- 

ARTESIA,  NM  88210- 

AZTEC,  NM  87410-  _.._. 

BELEN,  NM  87002-  

CARLSBAD,  NM  88220- 


CARLSBAD,  NM  68220- 

CARLSBAD,  NM  86220- 
CARLSBAD,  NM  88220- 
CARLSBAD,  NM  88220- 


CARLSBAD,  NM  88220- 

CARLSBAD,  NM  88220- 

CHAMA,  NM  87520-  

CHAMA.  NM  87520-  

CLAYTON.  NM  88415-  

CLOUDCROFT,  NM  88317- 

CLOVIS.  NM  88101- 

CLOVIS,  NM  88101- 

CONSEQ.     TUCUMCARI,     NM 
88401-. 

CUBA.  NM  87103-  ....„ 

DEMING.  NM  88030- 

DEMING.  NM  88031- 

DEMING.  NM  88031- 


SOS-881-6800 

505-823-1300 
505-255-6566 

505-242-7022 
505-296-7426 

505-843-7000 

505-683-6252 

505-881-3210 
505-843-6600 
505-275-0599 
505-247-33a 
505-292-7600 
505-889-4000 
505-344-1555 

505-821-3333 
505-296-4852 

505-621-0451 

505-842-1234 
505-243-6500 

505-821-0000 

505-884-3591 

505-884-0250 
505^884-2826 
505-247-0512 
505-881-0000 
505-271-1000 

505-881-2661 

505-843-6300 
505-292-6635 

505-242-5228 
505-377-6401 
505-748-3324 
505-334-6143 
505-864-8188 
505-887-2851 

505-887-8888 

505-887-0341 
505-885-8500 
505-885-4874 

505-887-2861 
505-887-5535 
505-756-2162 
505-756-2583 
505-374-2589 
505-682-2566 
505-762-5600 
50^762-4491 
505-461-2250 

505-289-3269 
505-546-4544 

505-546-0481 
50&-646-2661 
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Property  nama 


BEST     WESTERN     JICARILLA 
INN. 

BEST  WESTERN  THE  INN  

BLUFFVIEW  MOTEL  

COMFORT  INN  „ 

HOLIDAY  INN  

LA  QUINTA  MOTOR  INN  

BEST  WESTERN  THE  INN  

COMFORT  INN  

DAYS  INN  WEST 

RODEWAY  INN 

TRAVELERS  INN  

BEST  WESTERN  THE  INN  

GRANTS  SUPER  8  MOTEL  

SANDS  kOTEL 

INNKEEPERS   OF   NEW   MEX- 
ICO. 

PECOS  RIVER  CONFERENCE  . 

A  DAY'S  END  LODGE 

DAYS  INN  

HAMPTON  INN  

LA  OUINTA  MOTOR  INN  

LAS  CRUCES  HILTON  

PLAZA  SUITES  

ROYAL  HOST  MOTEL 

SUPER  8  MOTEL  EAST  „ 

LAS  VEGAS  SUPER  8  MOTEL  .. 

PLAZA  HOTEL  

REGAL  MOTEL 

BEST        WESTERN         SKIES 
MOTOR  INN. 

HILLTOP  HOUSE  HOTEL  

LOS  ALAMOS  INN 

LOS  LUNAS  COMFORT  INN  

INN  OF  THE  MOUNTAIN  GODS 

MESON  DE  MESILLA 

SUPER  8  MOTEL  

MELODY  LANE  & 

TRAVELHOST  MOTEL 

CARIBEL  CONDOMINIUMS  

LIFTS    WEST    CONDOMINIUM 
RESORT  HOTEL. 

PONDEROSA  LODGE 

RODE  INN  MOTEL  

BEST  WESTERN   INN  AT  RIO 
RANCHO. 

BELMONT  MOTEL 

BEST  WESTERN   EL  RANCHO 

PALACIO  MOTEL 
BEST  WESTERN  SALLY  PORT 
INN. 

BUDGET  INN  WEST 

COMFORT  INN  

DAYS  INN  

FRONTIER  MOTEL 

BEST  WESTERN  SWISS  CHA- 
LET INN. 

CARRIZO  LODGE 

SUPER  8  MOTEL  

ALEXANDER'S  INN  

BEST      WESTERN      INN      AT 
LORETTO. 

CACTUS  LODGE  MOTEL  

EL  PARAOERO  BED  &  BREAK- 
FAST. 

ELDORADO  HOTEL  

FORT     MARCY     COMPOUND 

CONDOMINIUMS. 

HILTON  OF  SANTA  FE  

HOTEL  PLAZA  REAL  

HOTEL  SANTA  FE „ 

INN  OF  THE  ANASAZI  


POBox/RtNo. 


PO  BOX  233 


PO  BOX  2736 


PO  BOX  250 


PO  BOX  1212 


PO  BOX  590 
PO  BOX  318 

PO  BOX  528 
PO  BOX  167 


PO  DRAWER  A 
PO  BOX  2600  ... 


PO  BOX  2387 


SkMl  address 


700  SCOTT  AVE  

3700  BLOOMFIELD  HWY 

555  SCOTT  AVE  

600  E.  BROADWAY  

675  SCOTT  AVE  

3009  W.  66  

3208  W.  HWY.  66 

3201  W.  HWY.  66 

2003  W.  HWY.  66 

3304  W.  HWY.  66 

1501  E.  SANTA  FE  AVE  » 

1604  E.  SANTA  AVE  

112MCARTHURDR  

309  N.  MARLAND  BLVD  .. 


STAR  RT , 

755  N.  VALLEY  DR  . 
2600  S.  VALLEY  DR 


790  AVENIDA  DE  MESILLA 

705  S.  TELSHOR  BLVD 

301  E.  UNIVERSITY  BLVD  . 

2146W.  PICACHO , 

4411  N.  MAIN 

2029  N.  HWY.  85 „ 

230  OLD  TOWN  PLAZA 

1809  N.  GRAND  AVE 

1303  S.  MAIN  


2201  TRINITY  DR 

1711  MAIN  ST.  SW  

CARRIZO  CANYON  RD 


1805  W.  2ND  ST  . 
136  CANYON  RD 


1465  RK)  RANCHO  DR 


2100  WEST  2ND 
2205  N.  MAIN  


2000  N.  MAIN  ST 


2200  W.  2ND  

2803  W.  2ND  ST  ... 
1310  N.  MAIN  ST  .. 
3010  N.  MAIN  ST  .. 
1451  MECHEM  DR 


529  E.  PALACE  AVE 

211  OLD  SANTA  FE  TRAIL 


2864  CERRILLOS  RD 
220  W.  MANHATTAN  . 


309  W.  SAN  FRANOSCO  ST 
320  ARTIST  RD 


125  WASHINGTON  AVE  ... 
1501  PASEO  DE  PERALTA 
1 13  WASHINGTON  AVE 


City/Stata/Zip 


DULCE.  NM  87528- 


FARMINGTOrj.  NM  87401- 
FARMING  TON,  NM  87401- 
FARMING7CN,  NM  87401- 
FARMINGTON,  NM  87499- 
FARMINGTON.  NM  87401- 

GALLUP,  NM  87301-  „ 

GALLUP.  NM  87301-  

GALLUP.  NM  87301- 

GALLUP,  NM  87301-  _. 

GALLUP,  NM  87301-  , 

GRANTS.  NM  87020- 

GRANTS,  NM  87020-  

GRANTS,  NM  87020-  „., 

HOBBS.  NM  88240- , 


Teiephona 


ILFELD,  NM  87538- 

LAS  CRUCES.  NM  88005- 
LAS  CRUCES,  NM  88001- 
LAS  CRUCES,  NM  88004- 
LAS  CRUCES,  NM  88005- 
LAS  CRUCES,  NM  88001- 
LAS  CRUCES,  NM  88004- 
LAS  CRUCES.  NM  88001- 
LAS  CRUCES.  NM  88001- 
LAS  VEGAS,  NM  87701-  ... 
LAS  VEGAS,  NM  87701-  .... 
LAS  VEGAS,  NM  87701-  .... 
LORDSBURG,  NM  88045-  , 


LOS  ALAMOS,  NM  87544- 
LOS  ALAMOS,  NM  87544- 
LOS  LUNAS,  NM  87031-  ... 
MESCALERO,  NM  88340- . 

MESILLA,  NM  88046- 

PORTALES,  NM  88130-  _., 
RATON.  NM  87740- 


RED  RIVER.  NM  8755»-  ... 
RED  RIVER.  NM  8755ft-  ... 

RED  RIVER.  NM  8755S-  „. 

RESERVE.  NM  87830- 

RK)  RANCHO.  NM  87124- 


ROSWELL.  NM  88201- 
ROSWELL.  NM  88201-  , 

ROSWELL,  NM  88201- . 

ROSWELL  NM  88201- , 
ROSWELL.  NM  88201- . 
ROSWELL.  NM  88201- . 
ROSWELL  'IM  88201-  . 
RUIDOSO,  NM  88345-  . 

RUIDOSO.  NM  88345-  . 
RUIDOSO.  NM  88345-  . 
SANTA  FE.  NM  87501- 
SANTA  FE.  NM  87501- 

SANTA  FE,  NM  87501- 
SANTA  FE,  NM  87501- 

SANTA  FE.  NM  87501- 
SANTA  FE.  NM  87501- 

SAhfTA  FE.  NM  87504- 
SANTA  FE,  NM  87501- 
SANTA  FE.  NM  87501- 
SANTA  FE.  NM  87501- 


505-759-3663 

505-327-5221 
50&-327-6231 
505-325-2626 
50&-d27-0ei1 
505-327-^706 
505-722-2221 
505-722-0982 
505-663-6889 
505-863-8385 
505-722-7765 
505-287-7901 
505-287-8811 
505-287-2996 
505-397-7171 

505-421-7018 
505-624-7753 

505-526-4441 
505-526-8311 
505-524-0331 
505-522-4300 
505-5^-5500 
505-524-8536 
505-382-1490 
505-425-5288 
505-425-3591 
505-454-1456 
505-542-8807 

505-662-2441 
505-662-7211 
505-865-5100 
505-257-5141 
505-525-9212 
505-356-8518 
505-445-3655 

505-754-2313 
505-754-2778 

505-754-2968 
505-533-6496 
505-892-1700 

505-62^-4522 
505-622-2721 

505-622-6430 

505-623-3811 
505-623-9440 
505-623-4021 
505-622-1400 
505-258-3333 

505-257-9131 
505-378-8180 
505-986-1431 
505-988-5531 

505-471-7699 
505-988-1177 

505-988-4455 
505-982-9480 

505-988-2811 
505-988-4900 
505-982-1200 
505-988-3030 
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Property  name 


LA  QUINTA  MOTOR  INN  

LUXURY  INN 

PARK  INN  LIMITED  

RAMADA  INN 

RANCHO  ENCANTADO  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SANTA  FE  BUDGET  INN  

TERRITORIAL  INN  

THE  BISHOP'S  LODGE 

SAN  MIGUEL  MOTEL 

SUPER  8  MOTEL  

HOLIDAY  INN  DON  FERNANDO 
DE  TAOS. 

OUALITY  INN  OF  TAOS 

RANCHO  RAMADA  TAOS  

SAGEBRUSH  INN 

SONTERRA  CONDOMINIUMS  .. 

TAOS  SUPER  8  MOTEL  

BEST  WESTERN  HOT 

SPRINGS  MOTOR  INN. 

BANDELIER  INN  

BEST  WESTERN  CAVERN  INN 

Nevada 

MEAD6W  LANE  MOTEL 

HOLIDAY  INN  EXPRESS  


BURRO  INN  ^... 

EXCHANGE  CLUB  OF  BEATTY 

STARVIEW  MOTEL  

CARSON  MOTOR  LODGE 

CARSON  STATION  HOTEL  CA- 
SINO. 

DAYS  INN  CARSON  CITY  

CAL  NEVA  LODGE  RESORT 
HOTEL  SPA  &  CASINO. 

GOLD  HILL  HOTEL  

RODEWAY  INN „ 

COOPER  QUEEN  HOTEL  AND 
CASINO. 

SUNDOWN  LODGE  INC 

MAY  INN  FALLON  

TOPAZ  LODGE  &  CASINO 

GOLD  HILL  HOTEL  

HYATT  REGENCY  LAKE 
TAHOE. 

INN  AT  INCLINE  CONDOMIN- 
IUMS. 

PRIMADONNA  RESORT  AND 
CASINO. 

WHISKEY  PETE'S  HOTEL  AND 
CASINO. 

AIRPORT  INN  

BARCELONA  HOTEL  CASINO  .. 

BEST  WESTERN  MARDI  GRAS 
INN. 

BEST  WESTERN  MCCARRAN 
INN. 

BLAIR  HOUSE  HOTEL  

CAL  DAN  PRTNRS  LTD 
PRNTa  DBA  TOWN  HALL 
HOTEL 

CALIFORNIA  HOTEL  &  CASINO 

CEASAR'S  PALACE  

CIRCUS  CIRCUS  MANOR 

CIRCUS  CIRCUS  SKYRISE  

CIRCUS  CIRCUS  TOWERS 

CONVENTION  INN  HOTEL  

COURTYARD  BY  MARRIOTT 
LAS  VEGAS. 

FAIRFIELD  INN  BY  MARRIOTT  . 


POBox/RtNo. 


RT  4  BOX  57C  ... 
PO  BOX  5248  .... 


PO  BOX  2367 

TO  BOX  v'*.!!!" 


TO  BOX  2319 
TO  BOX  6257 
TO  BOX  557  .. 
TO  BOX  5244 
TO  BOX  6003 


TO  BOX  250 
TO  BOX  128 


TO  BOX  97 

TO  BOX  368 

TO  BOX  304 

TO  BOX  324 





TO  BOX  19129 
TO  BOX  19129 


Street  address 


4298  CERRILLOS  RD 
3752  CERRILLOS  RD 
2900  CERILLOS  RD  „. 
2907  CERRILLOS  RD 


725  CERRILLOS  RD  

215  WASHINGTON  AVE 


916CAUFORNIAAVE.  N  . 
1121  FRONTAGE  RO.  NW  . 


1347  S.  SANTA  FE  RD 
2270  N.  DATE  ST 


STATE  ROAD  4 


US  HWY.  #93  

521  E.  FRONT  ST 


HWY.  95  S  ...„ 

604  MAm  ST  

1017  NV  HWY  

1421  N.  CARSON  .... 
900  S.  CARSON  ST 


3103  N.  CARSON  HWY 
#2  STATELINE  RD 


HWY.  342  MAIN  ST 

1349  IDAHO  ST , 

805  E.  7TH  ST 


MAIN  ST  

60  ALLEN  RD  

1979  US  395  S  

HWY.  342  MAIN  ST  ... 
Ill  COUNTRY  CLUB 


1003  LAKE  BLUE 

1-15  S _.... 

1-15  S - 


5100  PARADISE  RD  

5011  E.  CRAIG  RD 

3500  PARADISE  ROAD  

4870  PARADISE  RD  


344  E.  DESERT  INN  RD 
4155  KOVAL  LN  


12  ODEN 

3570  LAS  VEGAS  BLVD. 
2880  LAS  VEGAS  BLVD. 
2880  LAS  VEGAS  BLVD. 
2880  LAS  VEGAS  BLVD. 
735  E.  DESERT  INN  RD 
3275  PARADISE  RD  


Cily/Stata/Zlp 


SANTA  FE,  NM  87501- 
SANTA  FE,  NM  87501- 
SANTA  FE,  NM  87501- 
SANTA  FE,  NM  87501- 
SANTA  FE.  NM  87501- 
SANTA  FE.  NM  87502- 

SANTA  FE,  NM  87501- 
SANTA  FE.  NM  87501- 
SANTA  FE,  NM  87501- 
SOCORTO.  NM  87801- 
SOCORRO,  NM  87801- 
TAOS.  NM  87571-  


NM 


TAOS.  NM  87571-  > 

TAOS.  NM  87571-  

TAOS.  NM  87571-  

TAOS,  NM  87571-  

TAOS,  NM  87571-  

TRUTH     OR     CONSEQ.. 

87901-. 
WHITE  ROCK.  NM  87544-  . 
WHITE'S  CITY.  NM  88268- 


ALAMO.  NV  69001-  

BATTLE        MOUNTAIN.        NV 
89820-. 

BEATTY,  NV  89003- 

BEATTY,  NV  89003- 

BOULDER  CITY.  NV  89005- 

CARSON  CITY.  NV  89701- 

CARSON  CITY.  NV  89701- 


CARSON  CITY,  NV  8940^- 
CRYSTAL  BAY,  NV  39402- 


DOUG  MCOUIDE.  NV  89440- 

ELKO,  NV  89801-  

ELY,  NV  89301- 


EUREKA.  NV  89316- 

FALLON,  NV  89406- 

GARDNERVILLE,  NV  89410-  .... 

GOLD  HILL,  NV  89440- 

INCLINE  VILLAGE.  NV  89850- 

3239. 
INCLINE  VILLAGE.  NV  89451-  . 


JEAN,  NV  891 0»- 
JEAN.  NV  89109- 


LASVEGAS.  NVSgilft- 
LASVEGAS.  NV89115- 
LAS  VEGAS,  NV  89109- 

LASVEGAS.  NV89119- 
LAS  VEGAS.  NV8910»- 
LAS  VEGAS,  NV  89109- 


LAS  VEGAS. 
LAS  VEGAS. 
LAS  VEGAS, 
LAS  VEGAS, 
LAS  VEGAS, 
LAS  VEGAS, 
LAS  VEGAS, 


NV  89101- 
NV8910^ 
NV  89109- 
NV  89109- 
NV  89109- 
NV  89109- 
NV89109- 


Teiephone 


50S-471-1142 
505-473-0567 
505-473-4281 
505-471-3000 
505-982-3537 
505-988-7300 

505-982-5952 
505-089-7737 
505-983-6377 
505-835-0211 
505-835-4626 
505-758-4444 

505-758-2200 
505-758-2900 
505-758-2254 
505-758-7989 
505-758-1088 
505  894  6665 

505-672-3838 
505-785-2291 

702-725-3371 
702-635-5680 

702-553-2445 
702-553-2333 
702-293-1658 
702-882-3572 
702-883-0900 

702-423-7859 
702-832-4000 

702-847-0111 
702-738-7000 
702-289-4884 

702-237-5334 
702-423-7859 
702-266-3338 
702-847-0111 
702-832-1243 

702-831-1052 

702-382-1212 

702-382-1212 

702-798-2777 
702-644-6300 
702-731-2020 

702-798-5530 

702-792-2222 
702-731-2111 


702-385-1222 
702-731-7368 
702-734-0410 
702-734-0410 
702-734-0410 
702-737-1555 
702-791-3600 


3660  PARADISE  RD  LAS  VEGAS.  NV  89109-  I  702-791-0899 
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Property  nam* 


FdZGERALDS  CASINO  HOTEL 

FLAMINGO  HILTON  LAS 
VEQAS. 

FOUR  QUEENS  HOTEL  CA- 
SINO. 

GLASS  POOL  INN 

GOLDEN  NUGGET  HOTEL  AND 
CASINO. 

HARRAKS  LAS  VEGAS  CA- 
SINO HOTEL. 

HOLIDAY  INN  

HOUDAY  INN  EXPRESS  „.... 

HOWARD  JOHNSON  PLAZA 
SUITE  HOTEL 

IMPERIAL  PALACE  HOTEL  & 
CASINO 

LA  QUINTA  MOTOR  INN  4536  .. 
LAS   VEGAS   CLUB   HOTEL  & 
CASINO. 

LAS  VEGAS  HILTON 

RAMADA  HOTEL  SAN  REMO  ... 
RESIDENCE     INN     BY     MAR- 
RIOTT LAS  VEGAS. 
RIO  SUITE  HOTEL  &  CASINO  ... 

SHEFFIELD  INN  

SILVER  SANDS  MOTEL 

SOMERSET  HOUSE  MOTEL 

SPORTSMANS  MANOR 

SUPER  8  MOTEL  

THE  MIRAGE  

WARREN  MOTEL  APTS  

COLORADO   BELLE   HOTEL   & 

CASINO. 
EDGEWATER  HOTEL  AND  CA- 
SINO. 
FLAMINGO  HILTON  LAUGHLIN 
GOLD  RIVER  GAMBLING  HALL 

RESORT. 
HARRAH'S      CASINO      HOTEL 

LAUGHLIN. 
RAMADA  EXPRESS  HOTEL  & 

CASINO. 
BEST  WESTERN  STURGEON'S 
MOTEL  REST  &  CASINO. 

SUPER  10  MOTEL  

PEPPERMILL  RESORT  HOTEL 

AND  CASINO. 
VIRGIN   RIVER   HOTEL  &   CA- 
SINO. 

CARSON  VALLEY  INN  

MINDEN  BEST  WESTERN 

PAHRUMP  STATION  DAYS  INN 
CIRCUS    CIRCUS    HOTEL   CA- 
SINO. 
CIRCUS    CIRCUS    HOTEL   CA- 
SINO. 

FLAMINGO  HILTON  RENO 

GOLDEN    ROAD    MOTOR    INN 

INC. 
HOLIDAY     INN     CONVENTION 

CENTER. 
HOLIDAY      INN      DOWNTOWN 
RENO. 

JUNIPER  COURT  HOTEL  

LA  QUINTA  MOTOR  INN  

PEPPERMILL    HOTEL    &    CA- 
SINO. 

RENO  HILTON 

RENO    RAMADA    HOTEL    CA- 
SINO. 
RODEWAY  INN 


POBox/RtNo. 


PO  BOX  10097 


PO  BOX  56  .. 

PO  BOX  819 


POBOX38 


StrMtwtdrsM 


301  E.  FREMONT  ST 

3555  LAS  VEQAS  BLVD.  S 


202  E.  FREMONT  ST 


4613  LAS  VEGAS  BLVD.  S 
129  E.  FREMONT  ST 


3475  LAS  VEGAS  BLVD.  S 

325  E.  FLAMINGO  W)  

5265  INDUSTRIAL 

4255  S.  PARADISE  RD 


363S  LAS  BLVD.  S 


3782  LAS  VEGAS  BLVD.  S 
18  E.  FREMONT  ST 


3000  PARADISE  RD  

115E.  TROPICANAAVE 
3225  PARADISE  RD  


3700  W.  FLAMINGO  RD  

3970  PARADISE  RD  

4617  LAS  VEGAS  BLVD.  S  

294  CONVENTION  CENTER  DR 

5660  BOULDES  HWY  

4435  LAS  VEGAS  BLVD.  N  

3400  LAS  VEGAS  BLVD.  S  

3965  LAS  VEGAS  BLVD.  S  

2100  S.  CASINO  DR  


2020  CASINO  DR 


1900  S.  CASINO  DR 
2700  S.  CASINO  DR 


2121  CASINO  DR 

1420  CORNELL  ^VE 


1390  CORNELL  AVE  .... 
1134MESOUITEBLVD 


1-15  AND  N.  MESQUITE  BLVD 


1627  HWY.  395  

1795  IRON  WOOD 
2021  E.  LOOP  RD  . 
516  WEST  ST 


500  N.  SIERRA  ST 
255  N.  SIERRA  ST 


3800  S.  VIRGINIA  ST 

5851  S.  VIRGINIA  ST 

1000  E.  6TH  ST 

320  EVANS  AVE  

4001  MARKET  ST  

2707  S.  VIRGINIA 

2500  E.  SECOND  ST 

200  E.  6TH  ST 

2050  MARKET  ST  

Clty/Stato/ZIp 


LAS  VEQAS,  NV  89101- 
LAS  VEQAS,  NV  89109- 

LAS  VEQAS,  NV  89101- 

LAS  VEQAS.  NV  8911  »- 
LAS  VEQAS,  NV  89101- 

LAS  VEQAS,  NV  89109- 

LAS  VEGAS.  NV  8910»- 
LASVEQAS,  NV89118- 
LASVEQAS.  NV8910»- 

LAS  VEQAS,  NV  89109- 

LAS  VEGAS,  NV  891 0»- 
LAS  VEQAS,  NV  89101- 


LAS  VEQAS,  NV  89109-  

LAS  VEGAS,  NV  89109-7304 
LAS  VEGAS,  NV  89109-  


LAS  VEGAS.  NV  8910»- 
LAS  VEGAS,  NV  89109- 
LASVEGAS,  NV89119- 
LASVEGAS,  NV8910^ 
LAS  VEGAS,  NV  89122- 
LAS  VEGAS,  NV  891 15- 
LAS  VEGAS.  NV  89109- 
LASVEGAS.  NVB9119- 
LAUGHLIN.  NV  89028-  ... 


LAUQHUN,  NV  8902^  . 

LAUGHLIN,  NV  89028-  . 
LAUGHLIN.  NV  89029-  . 

LAUGHLIN,  NV  89028-  . 

LAUGHLIN.  NV  89029-  .. 

LOVELOCK,  NV  89419- 

LOVELOCK.  NV  89419- 
MESQUITE.  NV  89024-  . 

MESQUITE.  NV  89024-  . 

MINDEN,  NV  89423- 

MINDEN,  NV  89423- 

PAHRUMP,  NV  89041-  .. 
RENO.  NV  89503-  


RENO,  NV  89503- 

RENO,  NV  89501- 
RENO.  NV  89502- 

RENO.  NV  89502- 

RENO,  NV  89512- 


RENO,  NV  89501-  

RENO,  NV  89502-  

RENO,  NV  89502-  


RENO,  NV  89595- 
RENO,  NV  89512- 


TelephOTM 


702-388-2400 
702-733-3320 

702-385-4011 

702-739-6636 
702-385-7111 

702-36»-6000 

702-732-«100 
702-369-1988 
702-369-4400 

702-731-3311 

702-739-7457 
702-385-1664 

702-732-6111 
702-73^-9000 
702-796-9300 

702-252-7777 
702-796-9000 
702-736-2545 
370-735-4411 
702-458-7071 
702-644-5666 
702-791-7111 
702-736-6235 
702-298-4000 

702-296-2453 

702-298-5111 
702-298-2242 

702-298-6826 

702-296-4200 

702-273-2971 

702-273-2224 
702-346-5232 

702-346-7777 

702-782-9711 

702-727-^100 
702-329-0711 

702-329-0711 

702-785-7020 
702-825-4700 

702-625-2940 

702-786-5151 

702-329-7002 

702-348-610 

702-626-2121 

702-789-2000 
702-788-2000 


RENO,  NV  89502-  702-786-2500 


■% 
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Property  name 


SANDS  REGENCY  HOTEL  & 
CASINO. 

VIRGINIAN  HOTEL  &  CASINO  .. 

EL  REY  LODGE 

SILVER  CLUB  HOTEL  CASINO  . 

WESTERN  VILLAGE  INN  &  CA- 
SINO. 
-LAK6    TAHOE    HORIZON    CA- 
SINO RESORT. 

JIM  BUTLER  MOTEL  INC  

THE  STATION  HOUSE  AND  CA- 
SINO. 

CHOLLAR  MANSON 

SILVER  SMITH  CASINO  RE- 
SORT 

UVILLA  MOTEL 

MODEL  T  MOTEL 

MOTEL  6  #213  

CASINO  WEST  MOTEL 

NmvYork 

ALBANY  INN  

ALBANY  MARRIOTT  

AMBASSADOR  MOTOR  INN  

ECONO  LODGE 

HAMPTON  INN  

HOLIDAY  INN  TURF  ON  WOLF 
ROAD. 

HOWARD  JOHNSON  HOTEL  .... 

HOWARD  JOHNSON  LODGE  .... 

NORTHWAY  INN  

RED  ROOF  #112  

SHERATON  INN  ALBANY  AIR- 
PORT. 

DOaiNGER'S  MOTEL  

NEWPORT  LANDING  MOTEL  ... 

NORTH  STAR  MOTEL  

OTTER  CREEK  INN  

RIVEREDGE  RESORT  HOTEL  .. 

SAXON  NN 

HERMITAGE  AT  NAPEAGUE  .... 

MILL  GARTH  COUNTRY  INN  .... 

OCEAN  DUNES  „ 

WINWARD  SHORES  

TROUTBECK  

WILLOWS  MOTEL 

BUFFALO  MARRIOTT  

HAMPTON  INN  BUFFALO  AM- 
HERST. 

HOLIDAY  INN  BUFFALO  AM- 
HERST. 

RED  ROOF  #104  

SUPER  8  MOTEL  OF  AMHERST 

SUPER  8  MOTEL  

DREAMERS  COVE  MOTEL  

ARDEN  HOMESTEAD  

DAYS  INN  AUBURN  

SUPER  8  MOTEL  OF  AUBURN  . 

AVON  INN  

COCCAS  MOTEL 

SHERATON  INN  

TREADWAY  INN  OF  BATAVIA. .. 

OLD  NATIONAL  HOTEL 

SUPER  8  MOTEL  OF  BATH  

SWISS  CHALET  MOTEL  

CAPRI  BAYSHORE  MOTOR  INN 

FIRE  ISLAND  HOTEL  AND  RE- 
SORT. 

LAKE  CHAUTAUQUA  LU- 
THERAN CAMP  RETREAT 
CNTR. 


POBox/RtNo. 


PO  BOX  1351 
PO  BOX  880  . 


PO  BOX  605 


PO  BOX  260 


StTMtaddrMs 


345  N.  AraJNGTON  AVE 


140  N.  VIRGINIA  ST 

430  S.  HOBSON  AT  HWY. 

1040  C  ST 

815  NICHOLS  


95 


HWY.  50 


100  S.  MAIN  ST 

1100  ERIE  MAIN  ST.... 


100WENDOVERBLVD 


244  W.  4TH  ST  

1122WINNEMUCCABLVD  

1600  W.  WINNEMUCCA  BLVD 
11  N.  MAIN  ST  


1579  CENTRAL  AVE 

189  WOLF  RD  

1600  CENTRAL  AVE 
1632  CENTRAL  AVE 

10  ULENSKI  DR  

205  WOLF  RD  


1614  CENTRAL  AVE  ..., 
416  SOUTHERN  BLVD 
1517  CENTRAL  AVE  .... 

188  WOLF  RD  

200  WOLF  RD  


213  S.  MAIN  ST 

438  W.  AVE  

RT  12  

2  CROSSMON  ST.  EXTENSION 

17  HOLLAND  ST  

ONE  PARK  ST 

MONTAUK  HWY.  AND  NAVAJO 
LN. 

23  WINDMILL  LN 

BLUFF  RD  „ 

MONTAUK  HWY ^ 

40  SPINGARN  RD „ 

RT.  343  

1340  MILLERSPORT  HWY  

10  FLINT  RD 

1881  NIAGARA  FALLS  BLVD  .... 

42  FLINT  RD 

1  FLINT  RD _ 

RT  30  S 

PECONrc   BAY   BLV^.   i'sAY 
AVE. 


37  WILLIAM  ST  

9  MCMASTER  ST 

55  E.  MAIN  ST _ 

2624  RT.  9  

8250  PARK  RD „ 

8204  PARK  RD  

13  E.  STEUBEN  ST 

333  W.  MORRIS  ST  

12  W.  WASHINGTON  ST 

300  BAYSHORE  RD 

20  WEST  MAIN  STREET 


R0.#1 


Clty/State/Zlp 


RENO.  NV  89501-  

RENO.  NV  89501-  _ 

SEARCHLIGHT.  NV  89046- 

SPARKS.  NV  89431-  „.. 

SPARKS,  NV  89431-  

STATELINE.  NV  89449-  


TONOPAH.  NV  89049- 
TONOPAH,  NV  8904^ 


VIRGINIA  QTY,  NV 

WENDOVER.  NV  89883- 


WINNEMUCCA,  NV  89445-  , 
WINNEMUCCA,  NV  8944S- 
WINNEMUCCA.  NV  8944&- 
YERINGTON.  NV  89447-  ... 


ALBANY,  NY 
ALBANY,  NY 
ALBANY.  NY 
ALBANY.  NY 
ALBANY.  NY 
ALBANY.  NY 


12205- , 
12205- , 
12205- , 
12205- , 
12205- , 
12205- . 


ALBANY.  NY  12205- , 
ALBANY.  NY  12209-  , 
ALBANY,  NY  12205- , 
ALBANY,  NY  12205- , 
ALBANY,  NY  12205-  , 


ALBION,  NY  14411- 

ALBION,  NY  14411- 

ALEXANDRIA  BAY.  NY  13607- 
ALEXANDRIA  BAY.  NY  13607- 
ALEXANDRIA  BAY.  NY  13607- 

ALFRED.  NY  14802- 

AMAGANSETT.  NY  11930-  .... 


AMAGANSETT.  NY  11990- 
AMAGANSETT,  NY  11930- 
AMAGANSETT,  NY  11930- 

AMENIA.  NY  12501- 

AMENIA,  NY  12501-  

AMHERST,  NY  14221-  

AMHERST.  NY  14226-  


AMHERST,  NY  1422ft- 


AMHERST.  NY  14226-  

AMHERST,  NY  14226-  

AMSTERDAM,  NY  1201 0- 
AQUEBOGUE,  NYligsl- 


ARDEN,  NY  10910-  

AUBURN.  NY  13021- 

AUBURN,  NY  13021- 

AVON,  NY  14414- 

BALLSTON  SPA.  NY  12020- 

BATAVIA,  NY  14020- 

BATAVIA,  NY  14020- 

BATH,  NY  14810-  

BATH,  NY  14810- 

BATH,  NY  14810-  _„.., 

BAY  SHORE,  NY  11705- 

BAYSHORE,  NY  11706- 

BEMUS  POINT,  NY  14712-  ... 


702-348-2200 

702-329-4664 
702-297-1144 
702-368-4771 
702-331-1060 

702-668-6211 

702-482-3577 
702-482-9777 


702-664-2231 

702-623-2334 
702-623-0222 
702-623-1180 
702-46&-3144 

518-869-8471 
518-458-8444 
518-456-8962 
518-456-8811 
51&-438-2822 
518-458-7250 

518-869-0281 
518-462-6555 
518-869-0277 
518-459-1971 
518-456-1000 

716-589-6541 
716-589-6308 
315-482-9332 
315-482-6248 
315-482-9917 
607-871-2600 
516-267-6151 

516-264-3757 
516-267-8121 
516-267-6600 
914-372-9681 
914-373-8090 
716-689-6900 
716-689-ai4 

716-691-8181 

716-689-7474 
716-688-0811 

518-643-5888 
516-727-3212 

914-351-6181 
315-252-7567 
315-253-8886 
716-226-8181 
518-581-1033 
716-344-2100 
716-343-1000 
607-776-4104 
607-776-2187 
607-776-7800 
516-666-7275 
516-583-6000 

716-385-4125 
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Prop*nynam« 


BANNER  MOTEL 

BINGHAMTON  REGENCY  BEST 
WESTERN. 

BINGHAMTON        SUPER        8 
MOTEL. 

BROOME  COUNTY  YMCA 

DAYS  INN  BINGHAMTON 

FOOTHILLS  MOTEL 

HOJO  INN  BINGHAMTON 

RAMADA  INN 

THRU  WAY  MOTEL 

GLEASON-S  GATE  H  MOTEL  .... 

BUFFALO  SOUTH  MOTOR  INN 

MCKINLEY  PARK  INN  

EAGLES  NEST 

OMNI  SAGAMORE  RESORT 

SAGAMORE  RESORT  HOTEL  .. 

RED  ROOF  INN  , 

BEL  AIR  MOTEL 

BUFFALO  HILTON 

COMFORT    SUITES    BUFFALO 
AIRPORT. 

DAYS  INN  OF  BUFFALO  

HOLIDAY         INN         BUFFALO 
DOWNTOWN. 

HOUOAY  INN  BUFFALO  GATE- 
WAY. 
HYATT  REGENCY  BUFFALO  .... 
LORD       AMHERST       MOTOR 

HOTEL 
SHERATON  INN  BUFFALO  AIR- 
PORT. 

WELLESLEY  INN  

ESSEX  MICROTEL  LERAY 

BUDGET     LODGE     HERITAGE 

MOTOR  INN. 
CAMPUS  LODGE  MOTOR  INN  . 
ECONO  LODGE  MUAR  LAKES  . 

ONANOA  PARK 

SHERATON        CANANOAIGUA 
INN. 

CANASTOTA  DAYSTOP  

MIDWAY  MOTEL „ 

GLEN  IRIS  MN „ 

CATSWa  MOTOR  LODGE  

FRJAR  TUCK  INN 

BRAE  LOCH  INN 

CA2EN0V1A  MOTEL  „ 

CHALET  MOTOR  INN  

CRABTREES  KITTLE  HOUSE  .. 

MAPLE  INN  ...„ _ 

SUMMER  HOUSE  INN  

UNTTEO  METHODIST  MISSK)N- 

ARY  VACATXDN  HOME. 
BUFFALO   AIRPORT    HOLIDAY 

INN 

QUALITY  INN 

BALSAM  HOUSE  

FRIENDS  LAKE  INN  » 

LODGE  MOTEL  .„ 

FROST  VALLEY  YMCA 

BERTRANO^  MOTEL  

HAMPTON         INN         ALBANY 

LATHAM. 
ALL  SEASONS  MOTOR  LODGE 

HAMPTON  INN 

COOPER  INN _ 

COOPERSTOWN  MOTEL  

LAKE  FRONT  MOTEL  

LAKE  N  PINES  MOTEL  INC 

OTESAQA  HOTEL      


POBoK/RtNo. 


PO  BOX  348E 


POBOX44 


PO  BOX  184 


PO  BOX  46  .. 
PO  BOX  43  .. 
PO  BOX  997 


PO  BOX  784 


StrMtaddTM* 


1189  FRONT  ST 

225  WATER  ST.  1  SUBURBAN 


650  FRONT  ST 


61  SUSQUEHANNA  ST  .... 

1000  FRONT  ST  ..„_ _ 

501  UPPER  COURT  ST  .... 

700  FRONT  ST 

65  FRONT  ST 

399  COURT  ST  

RD  #1  

4344  M1LESTR1P  RO  _.. 

S.  3950  MCKINLEY  PKWY 


SAGAMORE  RO  . 
SAGAMORE  RO  . 
146  MAPLE  DR  .. 

8961  RT.  11  

120  CHURCH  ST 
901  DICK  RD  


4345  GENESEE  ST  ... 
620  DELAWARE  AVE 


601  DINGEMS  ST 


2  FOUNTAIN  PLAZA 
5000  MAIN  STREET  . 

2040  WALOEN  AVE  . 


4630  GENESEE  ST 

8000  VIRGINIA  SMITH  DR 
4360  LAKESHORE  DR 


4341  LAKESHORE  DR 
170  EASTERN  BLVO  .. 

W.  LAKE  RD  

770  S.  MAIN  ST 


N.  PETERBORO  ST 

RT.  5  .„ 

7  LETCHWORTH  STATE  PARK  * 

RT.  23  B 

RDil  

5  ALBANY  ST  _ 

2364-2392  RT.  20  E 

23  CENTERSHORE  RD.  &  RT. 

2SA. 
11  KITTLE  RO  

8  BOWMAN  AVE  

22  PECK  ST  

S.  LAKE  DR  


4600  GENESEE  ST 


4217  GENESEE  ST 

ATATEKA  DR  FRIENDS  LAKE 

FRIENDS  LAKE  RD 

RT.  5&  13  

HC  55  FROST  VALLEY  RO 

229  JAMES  ST  

961  NEW  LOUDON  RD 


1126  JERICHO  TNPK  

680  COMMACK  RD 

MAIN  AND  CHESTNUT  STS  „.... 
CHESTNUT  AND  BEAVER  STS 

10  FAIR  ST  

RD.  »2  „      

LAKE  ST  ..._ 


CNy/Stata/ZIp 


BINGHAMTON.  NY  13905- 
BINGHAMTON,  NY  13901- 


BINGHAMTON.  NY  13905-  607-773-8111 


Tetephont 


607-723-8211 
607-722-7575 


BINGHAMTON,  NY  13901-  

BINGHAMTON.  NY  1390&-  .... 
BINGHAMTON.  NY  13904-  . 

BINGHAMTON.  NY  13905-  

BINGHAMTON.  NY  13005-  

BINGHAMTON.  NY  13904-  .. 

BLACK  RIVEa  NY  13612- 

BLASDELL.  NY  14210- 

BLASDELL.  NY  14210- 

BLOOMING8URQ.  NY  12721-  . 
BOLTON  LANDING.  NY  1281 4- 
BOLTON  LANDING.  NY  1281 4- 
BOWMANSVILLE.  NY  14026-  ._ 

BREV\^RTON.  NY  13020-  

BUFFALO.  NY  14202-  

BUFFALO.  NY  14225-  


BUFFALO.  NY  14225-  „ 
BUFFALO.  NY  14202-  .. 

BUFFALO.  NY  14206-  .., 


BUFFALO.  NY  14202-  ..^ 
BUFFALO.  NY  14226-  ._« 


BUFFALO.  NY  14225- 


BUFFALO.  NY  14225-  

CALCIUM.  NY  13616- 

CANANOAIGUA.  NY  14424- 

CANANDAK5UA.  NY  14424- 
CANANDAK3UA.  NY  14424- 
CANANDAK3UA.  NY  14424- 
CANANDAK3UA.  NY  14424- 


CANASTOTA.  NY  13032-  .. 
CANASTOTA.  NY  13032-  ... 

CASTILE.  NY  14427- 

CATSKILL.  NY  12414-  .. 

CATSKILL.  NY  12414- 

CAZENOVIA.  NY  13035-  .„. 
CA2ENOVIA.  NY  13035-  .... 
CENTERPORT.  NY  11721- 


CHAPPAQUA.  NY  10514-  .. 
CHAUTAUQUA.  NY  14722- 
CHAUTAUQUA.  NY  14722- 
CHAUTAUOUA.  NY  14722- 


CHEEKTOWAGA.  NY  14225- 

CHEEKTOWAGA.  NY  14225- 
CHESTERTOWN.  NY  12817-  . 
CHESTERTOWN,  NY  12817-  . 
CHITTENANGO.  NY  13037-  ... 
CLARYV1LLE.  NY  12725-  _..... 

CLAYTON.  NY  13624- 

COHOES.  NY  12047-  


COMMACK,  NY  11725-  . 

COMMACK,  NY  11725- 

COOPERSTOWN,  NY  13326-  . 
COOPERSTOWN.  NY  13326-  ., 
COOPERSTOWN.  NY  13326-  .. 
COOPERSTOWN.  NY  13326- 
COOPERSTOWN.  NY  13326-  . 


607-772-0560 

607-724-3297 

607-775-1515 

607-724-1341 

607-724-2412 

607-724-2401 

315-773-4135 

716-625-7530 

716-648-6700 

914-733-4561 

518-644-0400 

518  644  0400 

716-633-1100 

315-690-6901 

716-845-5100 

716-633-6000 

716-631-0800 
716-686-2121 

716-860-2900 

716-856-1234 
716-839-2200 

716-681-2400 

716-631-6966 
315-629-5000 
716-304-2800 

716-304-1250 
716-304-9000 
716-306-2252 
716-304-7900 

315-607-3300 
516-607-7028 
716-403-2622 
518-043-6800 
518-678-2271 
315-655-3431 
315-655-0101 
516-757-4600 

014-666-8044 
716-357-4583 
716-357-2101 
716-357-0544 

716-634-6060 

716-633-6500 
518-404-2828 
516^404-7840 
315-687-5009 
914-085-2201 
315-686-3641 
516-785-0000 

516-864-3500 
516-462-6700 
607-647-0031 
607-547-2301 
607-647-0511 
607-647-2790 
607-547-9031 
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Property  name 


THE  INN  AT  COOPERSTOWN  .. 
ECONO        LODGE        DARIEN 

LAKES. 

COMFORT  INN  

CORNING  DAYS  INN  

CORNING  HILTON  INN 

COMFORT  INN  HOTEL 

SUPER  8  MOTEL  

ROCKING  DUCK  INN 

DEWITT  INN 

ECONO  LODGE 

QUALITY  INN  VINEYARD  

SHERATON       HARBORFRONT 

INN. 

WAYBACK  INN  

HOLIDAY  INN  CROWNE  PLAZA 

LAGUAROIA  AIRPORT. 

LAGUARDIA  MARRIOTT 

SUSSE  CHALET  

1770  HOUSE 

COUNTY    COTTAGE    INN    AT 

EAST  HAMPTON  PT. 

DUTCH  MOTEL  

EAST  HAMPTON  HOUSE  

SHADY  PINES  

BLUE  DOLPHIN  MOTEL  

MARINE     HAMPTON     OCEAN 

RESORT 
EMBASSY  SUITES  SYRACUSE 

FAIRFIELD  INN  

HAMPTON  INN  SYRACUSE  

HOLIDAY  INN  

RESIDENCE  INN  SYRACUSE  ... 

SYRACUSE  MARRIOTT 

POINT    LOOKOUT    MOUNTAIN 

INN. 
COACHMAN  MOTOR  LODGE  ... 

ECONO  LODGE 

HOLIDAY  INN  ELMIRA 

RED  JACKET  MOTEL  

ELMSFORD  MOTEL  

RAMADA  INN 

SAW  MILL  RIVER  MOTEL  

EXECUTIVE  INN  HOTEL  AND 
CONFERENCE  CENTER. 

ENDWELL  MOTEL 

KINGS  INN  

NORTH  STREET  MOTOR 
LODGE. 

LODGE  AT  WOODCLIFF  

COURTYARD  BY  MARRIOTT 
FISHKILL. 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

WELLESLEY  INN  

FLORAL  PARK  MOTOR  LODGE 

RIOSLYN  CLAREMONT  HOTEL 

SHERATON  LA  GUARDIA  EAST 
HOTEL. 

MAJOR  LEAGUE  MOTOR  INN  .. 

FREEPORT  MOTOR  INN  AND 
BOATEL. 

FULTON  MOTOR  LODGE 

MINI  MOTEL  

QUALITY  INN  RIVERSIDE  

GENEVA  ON  THE  LAKE  

ECONO  LODGE 

LANDMARK  MOTOR  INN 

SUSSE  CHALET  HOTEL 

CLEARVCW  MOTEL 


POBox/RtNo. 


BOX  103 


PO  BOX  1357 


POBOX33 


PO  BOX  489 


PO  BOX  141 


PO  BOX  160 


PO  BOX  376 


Street  address 


16  CHESTNUT  ST 

8493  ALEGHENS  RD 


66  W.  PULTENEY  ST 

23  RIVERSIDE  DR  

125  DENiSON  PKWY.  E  .. 

2'/4  LOCUST  AVE  

188  CLINTON  AVE  

28  GENESEE  PKWY 

3400  ERIE  BLVD.  E  

310  LAKE  SHORE  DR.  W 

3929  VINEYARD  DR  

30  LAKE  SHORE  DR.  E  ... 


BIG  MOOSE  RD  

104-04  DITMARS  BLVD 


102-05  DITMARS  BLVD  

ROAD  #2  TROY  RD  

143  MAIN  ST  

295  THREE  MILE  HARBOR  RD 


488  MONTAUK  HWY 
226  PANTIGO  RD  


MAIN  RD , 

148  DUNE  RD 


6646  OLD  COLLAMER  RD  

6611  OLD  COLLAMER  RD  

6605  OLD  COLLAMER  RD  

COLLEGE  DR.  AND  COURT  ST 

6420  YORKTOWN  CIR  

6302  CARRIER  PKWY 

RT.  23  


908  PENNA  AVE  

1339  RT.  64  

ONE      HOLIDAY      PLAZA      E. 
WATER  ST. 

RT.  17  

19  TARRYTOWN  RD  

540  SAW  MILL  RIVER  RD  

25  VALLEY  AVE  

1  DELAWARE  AVE  


3211  E.  MAIN  ST 
2603  E.  MAIN  ST 
2100  N.  ST 


199  WOODCLIFF  DR  

WESTAGE  BUSINESS  CENTER 

DR. 
2481  RT.  9  


2477  RT.  9  

30  JERICHO  TNPK  

1221  OLD  NORTHERN  BLVD 
135-20  39TH  AVE  


RT.  28  

445  S.  MMU  ST 


163  S.  FIRST  ST  

RR.  #8 

930  S.  FIRST  ST  

RT.  14  S.  1001  LOCHLAND  RD 
29  AVIATK)N  RD 


BIG  BOOM  RD 

RT.  11  


aty/State/Zip 


COOPERSTOWN.  NY  13326- 
CORFU.  NY  14036- 


CORNING,  NY  14830-  ... 
CORNING,  NY  14830-  ... 
CORNING,  NY  1483CV-  ... 
CORTLAND,  NY  1304&- 
CORTLAND,  NY  13045- 

CUBA,  NY  14727- 

DEWITT.  NY  13214- 

DUNKIRK.  NY  14048-  .... 
DUNKIRK,  NY  14048-  .... 
DUNKIRK.  NY  14046-  .... 


EAGLE  BAY,  NY  13331-  

EAST  ELMHURST.  NY  11369-  . 

EAST  ELMHURST.  NY  11369-  . 
EAST  GREENBUSH.  NY  12061- 
EAST  HAMPTON,  NY  11937-  .. 
EAST  HAMPTON,  NY  11937-  .. 

EAST  HAMPTON,  NY  11937-  .. 
EAST  HAMPTON,  NY  11937-  .. 
EAST  HAMPTON,  NY  11937-  .. 

EAST  MARKX,  NY  11939- 

EASTQUOGUE,  NY  11942-  .... 


EAST  SYRACUSE,  NY  13057- 
EAST  SYRACUSE.  NY  13057- 
EAST  SYRACUSE.  NY  13057- 
EAST  SYRACUSE.  NY  13057- 
EAST  SYRACUSE.  NY  13057- 
EAST  SYRACUSE,  NY  13057- 
EAST  WINDHAM,  NY  1243^  . 


ELMIRA.  NY  14904- 
ELMIRA.  NY  14903- 
ELMIRA.  NY  14901- 


ELMIRA,  NY  14902-  

ELMSFORD.  NY  10523- 
ELMSFORD.  NY  10523- 
ELMSFORD,  NY  10523- 
ENDICOTT,  NY  13760-  . 

ENDWELL,  NY  13760-  .. 
ENDWELL,  NY  13760-  .. 
ENDWELL,  NY  13760-  .. 

FAIRPORT,  NY  14450-  ... 
FISHKILL,  NY  12524-  


FISHKILL.  NY  12524- 


FISHKILL,  NY  12524-  

FLORAL  PARK.  NY  11001- 

FLUSHING.  NY11354- 

FLUSHING.  NY  11354- 

FLY  CREEK,  NY  13337-  ... 
FREEPORT,  NY  11520-  ... 


FULTON,  NY  13069-  , 

FULTON,  NY  13069-  

FULTON,  NY  13069- 

GENEVA,  NY  14456- 

GLENS  FALLS,  NY  12801-  , 
GLENS  FAaS,  NY  12801-  . 
GLENS  FALLS.  NY  12804-  . 
GOUVERNEUR.  NY  13642- 


Telephone 


607-647-5756 
716-699-3040 

607-962-1515 
607-936-9370 
607-962-5000 
607-753-7721 
607-756-5622 
716-968-3335 
315-446-3300 
716-366-2200 
716-366-4400 
716-366-8350 

315-357-6000 
718-457-6300 

716-565-8900 
518-477-7984 
516-324-1770 
516-324-9191 

516-324-4550 
516-324-4300 
516-537-1037 
516-477-0907 
516-653-5714 

315-446-3200 
315-432-9333 
315-463-6443 
315-437-2761 
315-432-4488 
315-432-0200 
518-734-3381 

607-733-5526 
607-739-2000 
607-734-4211 

607-734-1616 
914-592-5300 
914-592-3300 
914-592-7500 
607-754-7570 

607-746-7388 
607-754-8020 
607-754-8258 

716-381-4000 
914-897-2400 

914-696-5210 

914-896-4995 
516-775-7777 
516-625-2700 
718-460-4>666 

607-547-2266 
516-623-9100 

315-698-6100 
315-692-7238 
315-593-2444 
315-789-7190 
516-793-3491 
518-793-3441 
516-793-8891 
315-287-2800 
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Property  nam* 


SUPER  8  MOTEL  OF  GOV- 
ERNORS ISLAND. 

TOWNSENO  MANOR  INN 

SUNSHINE  INN  „ 

HOJO  INN  

RED  ROOF  INN  fS5 

COLGATE  INN 

HAMMONDSPORT  MOTEL 

VINEHURST  MOTEL  

COLONIAL  SHORES  RESORT 
AND  MARINA. 

HAMPTON  STAR  MOTEL  

SMOKS  COLONIAL  MOTEL  

MARRIOTTS  WIND  WATCH 
HOTEL  AND  GOLF  CLUB. 

RADISSON  HOTEL  ISLANOIA  ... 

ASPINWALL  HOUSE  

WESTVIEW  LODGE  ....._ 


POBox/RtNo. 


POBOX22S 


PO  BOX  203 


MICROTEL  LEHGH  

RED  ROOF  INN  f042 

ROCHESTER  SUPER  8  MOTEL 

HEreaMER  MOTEL  . 

DAYS  INN  HICKSVILLE  

CHRISTIANNA  HOTEL _ 

PAUSADE  MOTEL  „ 

RAMAPO  HILLSIDE  MOTEL  

STRATHMORE  HOTEL  

L£  CHAJlttORO _ 

COACH  UGHT  MOTEL  . 

WILLIAMS  INN „„ 

SUPER  8  MOTEL  OF  HORNELL 
HOUDAY  INN  ELMIRA  HORSE- 

HEAOS. 
HOWARD  JOHNSON  LODGE  .... 

TERRACE  GARDEN  MOTEL  

HOWARD  JOHNSON  LODGE  .... 

SUPER  8  MOTEL  HYDE  PARK  . 
HAMPTON  INN  ISLANDIA 


PO  BOX  172  D 


••.......».  ,•«..«,«« ,  .«.^, , 

TOBOXazi 

PO  BOX  486 



PO  BOX  434  .„„ 

MOTOR 


COLLEGETOWN 
LODGE 

ECONO  LODGE „.. 

HOUDAY         INN-EXECUTIVE 
TOWERS  OF  ITHACA. 

HOWARD  JOHNSON  LODGE  .... 

ITHACA  HOLIDAY  INN  

MEADOW  COURT  INN 

SHERATON    INN    AND    CON- 
FERENCE CENTER. 

STATLER  HOTEL  

SUPER  8  MOTEL  ITHACA 

HOLIDAY  INN  JFK  AIRPORT 

JFK  AIRPORT  HILTON „ 

COMFORT  INN  _ 

BEAVER        HOaOW        CON- 
FERENCE CENTER. 

RED  ROOF  INN  »203 

HOLIDAY     INN     JOHNSTOWN 
GLOVERSVILLE. 

SUPER  8  MOTEL  OF  JOHNS- 
TOWN. 

CONCORD  MN 

QRANTT    HOTEL   AND    COUN- 
TRY CLUB. 

DAYS  INN  

HOLIDAY  INN  

SUPER  8  MOTEL 

BALMORAL  MOTEL  


Street  addTMt 


COMFORT  RO 


714  MAIN  ST  „ 

RD.  »1  ..„ 

5245  CAMP  FV) 

5370  CAMP  RO 

1-5  PAYNE  ST 

WATER  WnJJAM 

RT  54 

83  W.  TJANA  RO  "ZII 

293  E.  MONTAUK  HWY 

RT.  97  „ 

1717  MOTOR  PKWY  ..... 


3635  EXPRESS  DR.  N 
RT.  187  MILITARY  RO 


3v98  HAR80R  RD 


905  LEHK5H  STATON  RO  ... 

4820  W.  HENRIETTA  RD 

10000  LEHIGH  STATION  RD 

100  MARGINAL  RD 

828  S.  OYSTER  BAY  RD 

52  MAIN  ST  

RT.  218  A  9  W 

RT.  17S 

1730  N.  OCEAN  AVE  „. 

2075  RT.  52 


22  MAIN  ST  

RT.  36  WEBBS  CROSSING 
602  CORNING  RD „ 


RT.  17  AND  14 

RT.  23A 

270  JERICHO  TNPK  ...„ ^ 

528  ALBANY  POST  RD  

1600    VETERANS    MEMORIAL 

HWY 
312  COLLEGE  AVE 


2303  N.  TRIPHAMMER  RD 
222  S.  CAYUGA  ST  


2300  N.  TRIPHAMMER  RO 
2310  N.  TRIPHAMMER  RO 

529  S.  MEADOW  ST  

ONE  SHERATON  DR 


11  E.  AVE.  CORNEa  UNIVER 

400  S.  MEADOW 

144-02  135TH  ST 

138-10  135TH  AVE 

2800  N.  MAIN  ST.  EXT  _ 

1083  PIT  RO 


590  FAIRVIEW  ST 

308  N.  COMRIE  AVE  _.. 


301  N.  COMRIE  RD  . 

1288  SHERIDAN  DR 
LOWER  QRANTT  RO 


RT.  28  

503  WASHINGTON  AVE 
487  WASHINGTON  AVE 
444  CANADA  ST  _. 


Oty/Stata'Zlp 


GOVERNORS      ISLAND.      NY 
10004-. 

GREENPORT.  NY  11944- 

GREENWK>^.  NY  12834-  

HAMBURG.  NY  14075-  

HAMBURG.  NY  14075- 

HAMILTON.  NY  1334fr-  

HAMMONDSPORT.  NY  14840- 
HAMMONOSPORT.  NY  1484<^ 
HAMPTON  BAYS.  NY  11946-  . 

HAMPTON  BAYS.  NY  11946-  ., 

HANCOCK.  NY  13783- 

HAUPPAUGE.  NY  11788-  


NY 


NY 


HAUPPAUGE.  NY  11 788- 
HENDERSON  HARBOR. 

13651-. 
HENDERSON  HARBOR. 

13651-. 

HENRIETTA.  NY  14467-  

HENRIETTA.  NY  14467-  

HENRIETTA.  NY  14467-  

HERKIMER,  NY  13350- 

HKXSVILLE.  NY  11801- 

HK3HLAND  FAaS.  NY  1092ft-  . 
HIGHLAND  FALLS.  NY  1092^-  . 

HILLBURN.  NY  10931- 

HOLTSVILLE,  NY  11742- 

HOPEWELL     JUNCTION.     NY 

12533-. 

HORNELL.  NY  14843- 

HORNELL.  NY  1484»- 

HORNELLSVILLE,  NY  14843-  ... 
HORSEHEADS.  NY  14845- 


HORSEHEADS.  NY  14845- 

HUNTER  GREEN.  NY  12442-  ... 
HUNTINGTON     STATK)N.     NY 
11 746-. 

HYDE  PARK,  NY  12538- 

ISLANDIA.  NY  11722-  


ITHAC^  NY  14850- 

ITHACA.  NY  14850- , 
TTHACA.  NY  14850-  , 

TTHACA.  NY  14850-  , 
TTHACA,  NY  14850- . 
TTHACA.  NY  14850- . 
TTHACA.  NY  14850- . 


TTHACA,  NY  14853- 

TTHACA,  NY  14850- ».. 

JAMATCA.  NY  11436-  

JAMAICA,  NY  11436-  

JAMESTOWN,  NY  14701-  „ 
JAVA  CENTER,  NY  14082- 


JOHNSON  CTFY.  NY  13790- 
JOHNSTOWN.  NY  12905-  „.. 


JOHNSTOWN.  NY  12095-  ... 

KENMORE.  NY  14217- 

KERHONKSON.  NY  12440- 


KINGSTON.  NY  12401- 
KINOSTON,  NY  12401- 
KINGSTON,  NY  12401- 
LAKE  GEORGE,  NY  12845- 


212-268-8878 

516-477-2000 
518-692-2997 
710-648-2000 
716-648-7222 
315-824-2300 
607-568-2600 
607-569-2300 
516-728-0011 

510-728-6051 
607-637-2989 
516-232-0800 

516-232-3000 
315-838-6421 

315-938-6722 

716-334-3400 
716-350-1100 
716-350-1630 
315-860-0490 
516-433-1900 
914-446-5798 
914  446  0400 
914-357-4770 
516-758-2900 
914-221-1941 

607-324-0800 
607-324-2993 
607-324-6222 
607-730-3681 

697-739-6636 
518-263-4422 
510-421-3800 

914-229-0068 
516-234-0400 

607-273-3642 

607-257-1400 
607-272-1000 

607-257-1212 
607-257-3100 
607-273-3885 
607-257-2000 

607-254-2530 
607-273-8088 
718-659-0200 
718-322-8700 
716-664-6920 
716-457-3700 

607-729-8940 
518-762-4686 

518-762-3667 

716-676-4020 
914-626-3141 

914-331-1919 
914-338-0400 
914-336-3078 
518-060-2673 
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Property  name 


BEST     WESTERN     OF     LAKE 

GEORGE. 
colonial     manor     MOTOR 

INN. 

DAYS  INN  LAKE  GEORGE  

FORT  WILLIAM  HENRY  MOTOR 

INN. 
FRENCH  MOUNTAIN  MOTEL  .... 
HOLIDAY     INN     TURF     LAKE 

GEORGE. 

MARINE  VILLAGE  RESORT  

O"  SULLIVAN'S  MOTEL 

SCOTTYS  MOTEL  AND  CABIN 

COURT  INC. 
SUPER        8        MOTEL        OF 

WARRENSBURG. 
ELMS  WATERFRONT  LODGE  .. 
LAMPUGIHT     INN     BED     AND 

BREAKFAST. 

ADIRONDACK  INN  „ 

ADIRONDAK  LOJ  

BEST      WESTERN      GOLDEN 

ARROW  HOTEL. 
CARRIAGE     HOUSE     MOTOR 

INN. 

ECONO  LODGE 

EDGE  OF  THE  LAKE  MOTEL  .... 

GRANDVIEW  HOLIDAY  INN  

HOWARD  JOHNSON   RESORT 

LODGE. 

SCHULTES  MOTOR  INN 

THUNDERBIRD  MOTOR  INN  .... 

WATERSEDGE  MOTEL  

J   J    LEASURE    RESTAURANT 

AND  MOTOR  INN. 

COMFORT  INN  

HOWARD    JOHNSON    MOTOR 

LODGE. 

INN  AT  THE  CENTURY 

QUALITY  INN  AIRPORT 

RESIDENCE     INN     BY     MAR- 
RIOTT. 
SUPER  e  MOTEL  OF  UTHAM  . 
CARL'S     RIP     VAN     WINKLE 

MOTOR  LODGE. 

PORTAGE  HOUSE  MOTEL  

LEXINGTON  HOTEL 

DAYS  INN  OF  LIBERTY  

LIBERTY  MOTEL  

LINDENHURST  MOTEL  

BEST  WESTERN  MOTOR  INN-.. 

ARBORGATE  INN  SALINA 

DAYS  INN  NORTH  

ECONO     LODGE     SYRACUSE 

LIVERPOOL. 
HOMEWOOD  SUITES  HOTEL  ... 
SHERATON  INN  SYRACUSE  .... 
LANZA'S  COUNTRY  INN  

MOTEL  ON  THE  LAKE 

RIDGE  VIEW  MOTOR  LODGE 

INC. 
CAPRI  LYNBROOK  MOTOR  INN 
GATEWAY  MOTEL  OF  MALONE 

SUNSET  MOTEL  

ECONO  LODGE 

SUPER  8  MOTEL  OF  MASSENA 

MAGNOLIA  HOTEL  

ECONO  LODGE  OF  CORTLAND 

INN  AT  MEDFORD  

DOLLINQER'S        COURTYARD 

MOTEL 


POBox/RtNo. 


PO  BOX  528 

PO  BOX  3202 

PO  BOX  3094 

-•■ 

PO  BOX  2541  

PO  BOX  95  

PO  BOX  70 

PO  BOX  45  .. 

TOBbxii? 


PO  BOX  446  

PO  BOX  14M  

POBOX  11  

POBOX  261  

PO  BOX  257 

PO  BOX  628 

Street  addrees 


EXIT  21  AT  m  87 


RR.  13 

CANADA  ST 


RR  #3  „ _......„.. 

RT.  9  CANADA  ST 


350  CANADA  ST 

410  CANADA  ST  ...... 

12  LAKE  SHORE  DR 


RD.  «2 


RT.  9  N.  AT  BAY  RD 
2129  LAKE  AVE  


217  MAIN  ST  

ADIRONDACK  LOJ  RD 
150  MAIN  ST  


CASCADE  RD 


CASCADE  RD  

56  SARANAC  AVE 

1  OLYMPIC  DR  

90  SARANAC  AVE 


RT.  73  CASCADE  RD 

MAIN  ST  

RT  8 

6001  BIG  TREE  Rd"!! 


866  ALBANY  SHAKER  RD  

61 1  TROY  SCHENECTADY  RD 

997  NEW  LOUDEN  RD  

622  WATERVLIET  SHAKER  RD 
1  RESIDENCE  INN  DR  


681  TROY  SCHENECTADY  RD 
RT.  23  B  HC  #2  


280  PORTAGE  RD 


RT.  17 

204  S.  MAIN  ST 

150  W.  MONTAUK  HWY  .... 

20  ALBANY  ST  

430  ELECTRONICS  PKWY 

400  SEVENTH  N.  ST  

401-407  7TH  N.  ST 


275  ELMWOOD  DAVIS  RD 

ELECTRONICS  PKWY  

RD.  #2  


RT.52 
RT.  1  .. 


5  FREER  ST  

HCR-01  FINNEY  BLVD  .... 

E.  MAIN  ST 

RR.  #1  

84  GROVE  ST  

RD  #2  

3775  US  RT.  11  

2695  RT.  112  

11360  MAPLE  RIDGE  RD 


Oty/Stata/Zip 


LAKE  GEORGE.  NY  1284S-  . 

LAKE  GEORGE.  NY  12845-  . 

LAKE  GEORGE.  NY  12845-  . 
LAKE  GEORGE,  NY  12845-  . 

LAKE  GEORGE.  NY  12845-  . 
LAKE  GEORGE.  NY  ^284&-  . 

LAKE  GEORGE.  NY  12845-  . 
LAKE  GEORGE.  NY  12845-  . 
LAKE  GEORGE.  NY  12845-  . 

LAKE  GEORGE.  NY  12845-  . 

LAKE  LUZERNE,  NY  12845- 
LAKE  LUZERNE,  NY  12845- 


LAKE  PLACID,  NY  12945- 
LAKE  PLACID,  NY  12946- 
LAKE  PLACID.  NY  12946- 


LAKE  PLACID.  NY  12945- 

LAKE  PLACID.  NY  12946- 
LAKE  PLACID,  NY  12946- 
LAKE  PLACID,  NY  12946- 
LAKE  PLACID,  NY  12946- 


LAKE  PLACID,  NY  12946-  

LAKE  PLACID,  NY  12946-  

LAKE  PLEASANT.  NY  12108- 
LAKEVILLE.  NY  14480- 


LATHAM.  NY  121 10- 
LATHAM,  NY12110- 
LATHAM,  NY  12110- 
LATHAM,  NY  12110- 
LATHAM,  NY  12110- 

LATHAM.  NY12110- 
LEEDS.  NY  12451-  ... 


LEWISTON,  NY  14092-  

LEXINGTON,  NY  12452-  

LIBERTY.  NY  12754- 

LIBERTY.  NY  12754- 

LINDENHURST,  NY  11757- 
LITTLE  FALLS.  NY  13365-  .. 

LIVERPOOL,  NY  13088-  

LIVERPOOL,  NY  13085-  

LIVERPOOL.  NY  13085-  


NY 


LIVERPOOL.  NY  13088- 
LIVERPOOL,  NY  13088- 
UVINGSTON       MANOR. 

12755-. 
LOCH  SHELDRAKE,  NY  12759- 
LOWVILLE,  NY  13367- 


LYNBROOK,  NY  11 563- 

MALONE,  NY  12953- 

MALONE,  NY  12953- 

MASSENA,  NY  13662-  .. 
MASSENA,  NY  13662-  .. 
MAYVILLE.  NY  14757-  .. 
MCGRAW,  NY  13101-  .... 
MEDFORD,  NY  11 763-.., 
MEDINA.  NY  14103- 


Telephone 


518-668-67C1 

518-665-4884 

518-793-3196 
518-668-3081 

518-792-5904 
518-665-6761 

515-668-6478 
518-668-5424 
515-665-2467 

518-623-2811 

518-696-3072 
518-696^6294 

515-523-2424 
515-623-3441 
518-523-3353 

518-523-2260 

518-523-2817 
518-623-9430 
518-623-2550 
518-523-9555 

518-523-3532 
518-523-2439 
515-545-6031 
716-345-2120 

518-783-1900 
518-785-5891 

515-785-0931 
515-785-1414 
515-783-0600 

518-783-8806 
518-943-3303 

716-754-6295 
515-969-6463 
914-292-7600 
914-292-7272 
516-226-5550 
313-823-4954 
315-453-6330 
315-451-1511 
315-451-6000 

315-451-3800 
315-457-1122 
914-439-5070 

914-434-5177 
315-376-2252 

516-599-8800 
518-483-4200 
518-483-3367 
315-764-6246 
315-764-1065 
715-789-2935 
607-753-7594 
516-654-3000 
716-798-0016 
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Prop«rlynwTw 


huntington  hilton  hotel 

raoisson  f»laza  hotel 

gateway  inn  

MEXBECK  INC 

HERITAGE  MOTEL 

BORN  FREE  MOTEL  I 

BORN  FREE  MOTEL  II 

BREAKERS  MOTEL  

CLUB  MONTAUK 

LENHART  COTTAGES  ...„ 

MONTAUK  SOUNDVIEW  


MONTAUK  YACHT  CLUB  RE- 
SORT AND  MARINA. 

ROUGH  RIDERS  LANDING  

SANDS  MOTEL 

SANDS  MOTEL  EAST 

SEAWIND  MOTEL  

SHEPHARDS  NECK  INN 

SNUG    HARBOR    MOTEL    AND 

MARINA. 

SURF  CLUB  

DAYSTOP  OF  MONTGOMERY  . 
MAYBROOK       MONTGOMERY 

SUPER  8  MOTEL. 
BEST  WESTERN  MONTICELLO 

MONTOUR  HK)TEL  

HOLIDAY  INN 

HOTEL  MT.  PLEASANT  

SHERATON  INN  NANUET  

DAYS  INN  MIDDLETOWN 

HOLIDAY  INN  UTICA  

SPINNERS  MOTEL 

DAYSTOP  BY  DAYS  INN  

LAKE      MOHONK      MOUNTAIN 

HOUSE. 
SUPER    8    MOTEL    OF    NEW 

PALTZ 
ALGONQUIN.        A        WESTIN 

HOTEL 

BARBIZON  HOTEL  

DRAKE  SWISSOTEL 

EMBASSY  SUITES  HOTEL  

ESSEX    HOUSE    NIKKO    NEW 

YORK 

GORHAM  HOTEL  

GRAND  HYATT  NEW  YORK 

HOLIDAY  INN  CROWNE  PLAZA 

HOTEL  MACKLOWE 

MACKLOWE  CONFERENCE 
CENTER. 

HOTEL  MARIA  

HOTEL  MILLENIUM 

HOTEL  PLAZA  ATHENEE  

ITT  SHERATON  NEW  YORK 
HOTEL  AND  TOWERS. 

JOURNETS  END  HOTEL  

NEW  YORK  HELMSLEY  HOTEL 

NEW  YORK  HILTON  AND  TOW- 
ERS. 

NEW  YORK  MARRIOTT  EAST 
SIDE. 

NEW  YORK  MARRIOTT  FINAN- 
CIAL CENTER. 

NEW  YORK  MARRIOTT  MAR- 
QUIS. 

NEW  YORK  RENAISSANCE 
HOTEL 

NOVOTEL  HOTEL  

PENINSULA  HOTEL  


POBox/RtNa 


PO  BOX  180 


PO  BOX  293 


PO  BOX  5048 


PO  BOX  261A 


PO  BOX  279 


POBOX60 


Street  addrMt 


596  BROADHOLLOW  RD  

1350  OLD  WALT  WHITMAN  RD 

1780  SUNRISE  HWY  

MAIN  ST 

RT.  17  RD.  M ^ 

S.  EMERSON  AVE  

S.  EMERSON  AVE  

OLD  MONTAUK  HWY 

E.  LAKE  DR  

OLD  MONTAIN  HWY.  &  SHER- 
MAN RD. 

WESTLAKE  AND  DOUNDVIEW 
DR. 

STAR  ISLAND  RD 


EDGEMERE  RD  

S.  EMERY  ST  

SOUTH  EMERSON  AVE 

R  #1  W.  LAKE  DR  

SECOND  HOUSE  RD  .... 
156  WESTLAKE  DR  


SURFSIDE  AVE.  &  S.  ESSEX 

125  NEELYTOWN  RD  

207  MONTGOMERY  RD  


21  RACEWAY  RD  

100  CLAWSON  BLVD  

ONE  HOLIDAY  DR  

MT.  PLEASANT  RD 

415  E.  RT.  59  

RT.  17M  

1777  BURRSTONE  RD  

NY  10413  &  COUNTY  RT.  6 

601  MAIN  ST  

1000  MOUNTAIN  REST  RD  . 


7  TERWILLIGER  LN 

59  WEST  44TH  STREET 


140  E.  63  ST 

440  PARK  AVE  

1568  BROADWAY  

160  CENTRAL  PARK  S 


138  W.  55TH  ST 
PARK      AVE. 

CENTRAL. 
1605  BROADWAY 
145  W.  44TH  ST  .. 


AT      GRAND 


138  LAFAYETTE  ST 

55  CHURCH  ST 

37  E.  64TH  ST 

811  SEVENTH  AVE. 


3  E.  40TH  ST „ 

212  E.  42ND  ST  

1335  AVE.  OF  THE  AMERICAS 


525  LEXINGTON  AVE 

85  W.  ST 

1535  BROADWAY  

2  TIMES  SQUARE 


226  W.  52ND  ST 
700  FIFTH  AVF  .. 


City/Stats/Zlp 


MELVILLE.  NY  11747- „ 

MELVILLE.  NY  11747- 

MERRICK.  NY  11566-  

MEXICO.  NY  13114- 

MIDDLETOWN,  NY  10940- 

MONTAUK.  NY  11964- 

MONTAUK.  NY  11954- 

MONTAUK,  NY  11954- 

MONTAUK.  NY  11954-  .,.,.., 
MONTAUK.  NY  11954- 


MONTAUK.  NY  11 954- 
MONTAUK,  NY11954- 


MONTAUK, 
K«DNTAUK. 
MONTAUK. 
MONTAUK, 
MONTAUK. 
MONTAUK, 


NY  11954- 
NY  11954- 
NY  11954- 
NY  11954- 
NY  11954- 
NY  11954- 


MONTAUK.  NY  11954- 

MONTGOMERY,  NY  12549- 
MONTGOMERY.  NY  12549- 


MONTICELLO,  NY  12701-  

MONTOUR  FALLS,  NY  14865- 

MT  KISCO,  NY  10549-  

MT.  PLEASANT.  NY  12457- 

NANUET,  NY  10954-  

NEW  HAMPTON,  NY  10958-  ... 
NEW  HARTFORD,  NY  13413-  . 

NEW  HAVEN,  NY  13121- 

NEW  PALTZ,  NY  12561-  

NEW  PALTZ.  NY  12561- 


NEW  PALTZ.  NY  12561- 

NEW  YORK,  NY  1003&-  . 

NEW  YORK,  NY  10021-  '. 
NEW  YORK.  NY  10022-  . 
NEW  YORK.  NY  10036-  . 
NEW  YORK.  NY  10019-  . 

NEW  YORK.  NY  10019-  . 
NEW  YORK,  NY  10017-  . 

NEW  YORK.  NY  10019-  . 
NEW  YORK.  NY  10036-  . 


NEW  YORK. 
NEW  YORK. 
NEW  YORK. 
NEW  YORK, 

NEWYORKi 
NEW  YORK. 
NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK. 

NEW  YORK, 
NEW  YORK. 


NY  10013- 
NY  10007- 
NY  10021- 
NY  10019- 

NY  10018- 
NY  10017- 
NY  10019- 

NY  10017- 

NY  10008- 

NYlOOSfr- 

NY  10036- 

NY  10019- 
NY  10019- 


T«l«phon« 


516-845-1000 
516-423-1600 
516-378-7100 
315-96^7360 
914-361-1211 
516-668-2896 
516-66&-2896 
516-668-2525 
516-668-3200 
516-668-2356 

516-668-2771 

516-668-3100 

516-668-3650 
516-668-5100 
516-668-5100 
516-668-4949 
516-668-2105 
516-668-2860 

516-668-3600 
914-457-3'63 
914-457-3' 43 

914-796-40X1 
607-535-7183 
914-241-2600 
914-688-9919 
914-623-6000 
914-374-2411 
315-797-2131 
315-963-3949 
914-883-7373 
914-255-1000 

914-255-8865 

212-640-6800 

212-838-5700 
212-756-3888 
212-719-1600 
212-484-5129 

212-245-1800 
212-883-1234 

212-315-6100 
212-768-4400 


212-966-8898 
212-693-2001 
212-734-9100 
212-581-1000 

212-447-1500 
212-490-8900 
212-586-7000 

212-755-4000 

212-385-4900 

212-398-1900 

212-765-7676 

212-315-0100 
212-247-2200 
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Property  name 


PIERRE  HOTEL 

rihga  royal  hotel 

RITZ  CARLTON  

ROOSEVELT  HOTEL  

SHERATON  MANHATTAN 

HOTEL 

SHERATON  NEW  YORK  HOTEL 
AND  TOWERS. 

SHERATON  PARK  AVENUE 

ST.  REGIS  HOTEL  

THE  MICHELANGELO 

TUDOR  HOTEL 

WALDORF  ASTORIA  HOTEL  .... 

WELLINGTON  HOTEL 

COMFORT  INN  NEWBURGH  .... 

DAYS  INN  

HOLIDAY  INN  OF  NEWBURGH  . 

HOWARD  JOHNSON  MOTOR 
LODGE. 

ORANGE  LAKE  MOTEL  

SUPER  8  MOTEL  OF  NEW- 
BURGH 

BUDGET  HOST  INN  

COMFORT  INN  THE  POINTE  .... 

ECONO  LODGE 

FALLS  MOTEL 

HOLIDAY  INN  CONVENTION 
CENTER. 

HOWARD  JOHNSON  LODGE 
AT  THE  FALLS. 

HOWARD  JOHNSON  LODGE 
EAST. 

INN  AT  THE  FALLS  

NIAGARA  FALLS  CAMP- 
GROUND AND  MOTEL. 

NIAGARA  FALLS  TRAVELOOGE 

QUALITY  INN  RAINBOW  RIDGE 

RADISSON  HOTEL 

COPPERFIELD  INN  

BEST  WESTERN  SYRACUSE 
AIRPORT  INN. 

HOLIDAY  INN  

QUALITY  INN  NORTH 


RED  CARPET  INN 


GROVE  PARK  RESTAURANT 
AND  MOTEL. 

SUPER  8  MOTEL  OF  NORW^H 

SUPER  8  MOTEL  OF  NYACK  .... 

POWELL  HOUSE 

WATER'S  EDGE  INN  AND  CON- 
FERENCE CENTER. 

SUPER  8  MOTEL  OF  ONEIDA  .. 

HOLIDAY  INN  REGISTRY  CLUB 

HUDSON  RIVER  INN  AND 
CONFERENCE  CENTER. 

BEST  WESTERN  CAPTAINS 
QUARTERS  HOTEL 

DAYS  INN  OSWEGO 

THOMAS  MOTOR  LODGE 

CORNING  PAINTED  POST 
HOLIDAY  INN. 

ECONO  LODGE 

ERWIN  MOTEL  „ 

LAMPLITER  MOTEL  

LODGE  ON  THE  GREEN  

STILES  MOTEL 

SUPER  8  MOTEL  


POBox/RtNo. 


PO  BOX  167 


PO  BOX  160 


PO  BOX  150 


Street  addrest 


2  E.  61  ST  ST 

151  W.  54TH  ST 

112  CENTRAL  PARKS 

45  E.  45TH  ST 

790  SEVENTH  AVE 


811  SEVENTH  AVE 


45  PARK  AVE  

2  E.  55TH  ST 

152  W.  51  ST  ST  

304  E.  42ND  ST  

301  PARK  AVE 

871  7TH  AVE.  O  55TH  ST 

5  LAKESIDE  RD  

845  UNION  AVE  

90  RT.  17K „„ 

95  RT.  17K 


RT.  52  

1058B  UNION  AVE 


219  FOURTH  ST.  AND  RAIN- 
BOW. 

ONE  PROSPECT  POINTE  

7708  NIAGARA  FALLS  BLVD  .... 

5850  BUFFALO  AVE 

231  THIRD  ST  


454  MAIN  ST  

6505  NIAGARA  FALLS  BLVD  .... 

240  RAINBOW  BLVD  

2405  NIAGARA  FAaS  BLVD  .... 

200  RAINBOW  BLVD  

443  MAIN  ST  

THIRD  AND  OLD  FAUS  ST 

224  N.  MAIN  ST  

HANCOCK        INTERNATIONAL 

AIRPORT. 
6701  BUCKLEY  RD  


1308  BUCKLEY  RD 

NORTHERN  LIGHTS  ON  RT.  11 
RD  #3  


HWY.  12 

RT.  59  WALDRON  AVE 
RD.  #1  PITT  HALL  RD  ... 
1141  EAGLE  BAY  RD  ... 


215  GENESEE  ST 

329  RT.  303  

321  N.  HIGHLAND  AVE 


26  E.  RRST  ST 


181  STATE  RD  

309  W.  SENECA  ST  ... 
304  S.  HAMILTON  ST 


200  ROBERT  DANN  DR 

896  ADDISON  RD  

543  VKJTORY  HWY  

RT.  15  a  17  BOX  150  ..... 

9239  VTCTORY  HWY  

255  S.  HAMILTON  ST  .... 


City/Stale/Zip 


NEW  YORK.  NY  10021-  .. 
NEW  YORK.  NY  10019-  .. 
NEW  YORK.  NY  10019-  _ 
NEW  YORK,  NY  10017-  .. 
NEW  YORK.  NY  10019-  _ 

NEW  YORK.  NY  10019-  .. 

NEW  YORK,  NY  10016-  .. 
NEW  YORK,  NY  10022-  .. 
NEW  YORK,  NY  1001&-  .. 
NEW  YORK.  NY  10017-  .. 
NEW  YORK,  NY  10022-  .. 
NEW  YORK.  NY  10019-  .. 
NEWBURGH,  NY  12550- 
NEWBURGH.  NY  12550- 
NEWBURGH,  NY  12550- 
NEWBURGH.  NY  12550- 

NEWBURGH,  NY  12550- 
NEWBURGH.  NY  12550- 


NIAGARA  FALLS,  NY  14303- 

NIAGARA  FALLS.  NY  14303- 
NIAGARA  FAaS.  NY  14304- 
NIAGARA  FALLS.  NY  14304- 
NIAGARA  FALLS,  NY  14303- 

NIA6ARA  FALLS,  NY  14301- 

NIAGARA  FALLS.  NY  14304- 

NIAGARA  FALLS.  NY  14303- 
NIAGARA  FAUS.  NY  14302- 

NIAGARA  FALLS,  NY  14303- 
NIAGARA  FAaS.  NY  14301- 
NIAGARA  FAaS.  NY  14303- 
NORTH  CREEK.  NY  12853-  .. 
NORTH 

13212-. 
NORTH 

13212-. 
NORTH 

13212-. 
NORTH 

13212-. 
NORWK>l,  NY  13815- 


SYRACUSE.  NY 

SYRACUSE.  NY 

SYRACUSE,  NY 

SYRACUSE,  NY 


NORWrcn.  NY  13815- 

NYACK.  NY  10960-  

OLD  CHATHAM.  NY  12136-  . 
OLD  FORGE,  NY  13420-  _.., 


ONEIDA,  NY  13421- 

ORANGEBURG,  NY  10962- 
OSSINING,  NY  10562-  


OSWEGO.  NY  13126- 


OSWEGO.  NY  13126-  

OSWEGO.  NY  1312^  

PAINTED  POST.  NY  14870- 


PAINTED 
PAINTED 
PAINTED 
PAINTED 
PAINTED 
PAINTED 


POST. 
POST. 
POST. 
POST. 
POST. 
POST. 


NY  14870- 
NY  14870- 
NY  14870- 
NY  14870- 
NY  14870- 
NY  14870- 


Telephone 


212-638-8000 
212-376-2252 
212-757-1900 
212-661-9600 
212-581-3300 

212-«81-1000 

212-685-7676 
212-753-4600 
212-765-1900 
212-966-8800 
212-355-3000 
212-247-3900 
914-667-0567 
914-564-7560 
914-564-9020 
914-564-4000 

914-564-1770 
914-564-5700 

716-282-1734 

716-284-6853 
716-283-2638 
716-283-3239 
716-282-2211 

716-285-5261 

716-283-8791 

716-282-1212 
716-731-3434 

716-285-7316 
716-284-8801 
716-285-3361 
518-251-2500 
315-455-7362 

315-457-4000 

315-451-1212 

315-454-3266 

607-334-2251 

607-336-8880 
914-353-3380 
518-794-6811 
315-369-2464 

315-363-5168 
914-369-7000 
914-762-5600 

31S-342-4040 

315-34»-3136 
315-343-4900 
607-962-6021 

607  062  4444 

607-962-7471 
607-962-1184 
607-962-2456 
607-962-5521 
607-937-6383 
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Prep«f1y  nam* 


HANS   COUNTY   UNE    MOTEL 

AND  RESTAURANT. 
IBM  ADVANCED  BUSINESS  IN- 

STm/TE. 

PARAMONT  HOTEL 

PARKWAY  MOTEL  Of  VESTAL 
PEARL  RIVER  HILTON  HOTEL  . 

CAMP  SMITH  TRAINING  SITE  .. 

PEEKSKJLL  MOTOR  INN  

TOWNE  MOTEL >„ 

BROOKWOOO  INN 

HOUOAY  INN  „ 

RESIDENCE     INN     BY     MAR- 
RK3TT. 

COMFORT  INN  

OAYS'S  INN  ._ „ 

ECONO  LODGE 

PLATTSBURGH       SUPER       8 
MOTEL 

VALLEY  MOTEL  

DANFORDS  INN  MARINA  &  EX- 
ECUTIVE CONF.  CENTER. 

AUTUMN  HOUSE  MOTEL 

CLARKSON  INN  

COURTYARD     BY     MARRIOTT 
POUGHKEEPSIE. 

DAYS  INN  POUGHKEEPSIE 

HOUDAY  INN  EXPRESS  

RADISSON     HOTEL     POUGH- 
KEEPSIE. 

ECHO  VALLEY  MOTEL 

DEER  CREEK  MOTEL  

LAURDON  HEIGHTS 

LOG  CABIN  INN  INC  __ 

PORT  LODGE  MOTEL  

REDWOOD  MOTEL 

SUPER  8  MOTEL  OF  PULASKI  . 

DELLWOOO  HOTEL 

HOWARD  JOHNSON  LODGE  .... 

MARTHA'S  MOTEL „.... 

RAMADA  INN  GLENS  FALLS  .... 

SUPER  8  MOTEL  OF  GLENS 
FALLS. 

BEEKMANARMS  

VILLAGE  INN  OF  RHINEBECK 

PINE  RJDGE  MOTEL 

VILLAGE  MOTEL 


POBox/RtNa 


PO  BOX  179  . 
PO  BOX  8341 


POBOX24 


BUDGET      HOST      COLONIAL 

SQUIRE  MOTEL 
BEST      WESTERN      INN      AT 

RiVERHEAO. 

RIVERHEAO  MOTEL „.... 

BEST     WESTERN     DIPLOMAT 

HOTEL 

COMFORT  INN  AIRPORT 

COMFORT  INN  WEST  

COURTYARD  BY  MARRIOTT  .... 

DAYS  INN  DOWNTOWN 

ECONO   LODGE    ROCHESTER 

SOUTH. 
HAMPTON  INN  ROCHESTER  ... 

HOUDAY  INN  AIRPORT  

HOLIDAY  INN  HOLIDOME  

HOWARD  JOHNSON  AIRPORT 

HOTEL 
HOWARD  JOHNSON  LODGE  .... 
HYATT       REGENCY       ROCH- 

ESTER. 
RESIDENCE  INN  ROCHESTER 


PO  BOX  315 

PO  BOX  532 

TO  BOX  2» 

tob6x5«j"!!IZ 

TO  BOX  788 

StrMtaddTMt 


RT.32A 
RT.9W 


TANZMAN  RD  _ 

900  VESTAL  PKWY.  E 

500  VETERAN'S  MEMORIAL 
DR 

BLVD.  49  SENIOR  NCO  QUAR- 
TERS. 

634  MAIN  ST  „. 

206  ELM  ST 

800  PfTTSFORO  VICTOR  RO  .... 

215  SUNNYSIOE  BLVD  

9  GERHARD  RD 


495  CORNELIA  ST 

587  CORNELU  ST  ...„ 

810  UPPER  CORNELIA  ST 
601  N.  MARGARET  ST  ...... 


RT.  44  

25  E  BROADWAY 


166  S.  MAIN  ST 
ONE  MAIN  ST  .. 
408  SOUTH  RO 


62  HAIQHT  AVE  

341  SOUTH  RD  ...„ 

40  CIVIC  CENTER  PLAZA 


RT.  23A 

RT.  3  „..'. ^ 

7489  90  LEWIS  ST  "!™.'!"Z 

7540  SAUNA  ST  

7469  SCENIC  HWY 

181  a  RT.  13  _., 

76007  ROME  RD „_. 

MOUNTAW  AVE 

54  AVIATION  RD 

RR.  #5  LAKE  GEORGE  RO 

187  &  AVIATION  RD  

RD  #4  CORINTH  RD  


4  MILL  ST  

6  RT  0  S 

6019  MIDDLE  doUfmRo" 
E  MAIN  ST 


SHORTMANRD 


30  E.  MORICHES  RO  .. 

1433  W.  MAIN  ST 

1956  LYELL  AVE 


395  BUELL  RD  ....„ 

1501  W.  RIDGE  RO 

33  CORPORATE  WOODS 

384  EAST  AVE  _. 

940  JEFFERSON  RD  


717  E.  HENRIETTA  RO 

911  BROOKS  AVE  

1111  JEFFERSON  RD  . 
1100  BROOKS  AVE  


3350  W.  HENRIETTA  RO 
125  E.  MAIN  ST _„ 


1300  JEFFERSON  RO  ..._ 


CKy/Stata/Zip 


PALENVILLE.  NY  12463- 
PAUSADES.  NY  10904-  .. 


PARKSVILLE,  NY  12788-  .. 
PARKSVILLE,  NY  13850-  .. 
PEARL  RIVER,  NY  10965- 

PEEKSKRL  NY  10586-  .._ 


PEEKSWLL,  NY  10568-  _ 

PENN  YAN.  NY  14527-  

PITTSFORD.  NY  14534- 

PLAINVIEW.  NY  11803-  

PLAINVIEW.  NY  11803- 

PLATTSBURGH,  NY  12901-  

PLATTSBURGH,  NY  12901-  

PLATTSBURGH.  NY  12901-  

PLATTSBURGH,  NY  12901-  

PLEASANT  VALLEY,  NY  12569- 
TORT  JEFFERSON.  NY  11777- 

PORTVILLE.  NY  U770- 

TOTSOAM.  NY  13676-  

POUGHKEEPSIE.  NY  12601-  ... 

POUGHKEEPSIE.  NY  12803-  ... 
POUGHKEEPSIE,  NY  12601-  „. 
POUGHKEEPSIE.  NY  12601-  ... 

PRATTSVILLE.  NY  12468- 

PULASKI.  NY  13142- 

PULASKI,  NY  13142- 

PULASKI.  NY  13142- 

PULASKI.  NY  13142- 

PULASKI.  NY  13142- 

PULASKI.  NY  13142- 

PURLING.  NY  12470- 

QUEENSBURY.  NY  12801- 

QUEENSBURY.  NY  12804- 

QUEENSBURY.  NY  12804- 

QUEENSBURY.  NY  12804- 

RHINEBECK,  NY  12572- 

RHINEBECK.  NY  12572- 

RIDGE.  NY  11961-  

RIDGEFIELD      SPRINGS,      NY 

13439-. 
RIPLEY.  NY  14775- 

RIVERHEAD.  NY  11901- „ 

RIVERHEAD,  NY  11901- 

ROCHESTER,  NY  14606-  „.... 

ROCHESTER.  NY  14624-  . 

ROCHESTER.  NY  14615-  

ROCHESTER.  NY  14623- 

ROCHESTER.  NY  14607-  

ROCHESTER.  NY  14623-  „ 

ROCHESTER.  NY  14623-  

ROCHESTER.  NY  14624-  »._.. 

ROCHESTER.  NY  14623-  

ROCHESTER,  NY  14624-  

ROCHESTER.  NY  14623-  ....... 

ROCHESTER,  NY  1460*-  

ROCHESTER.  NY  14623- 


Telephone 


518-878-3101 

914-732-6200 

914-292-4700 
607-785-3311 
914-736-8000 


914-737-2111 

914-739-1500 
315-636-a74 
716-248-9000 
516-349-7400 
518-433-6200 

518-662-2730 
518-561-0403 
518-561-1500 
518-562-8888 

914-635-8251 
516-928-5200 

716-833-6322 
315-265-3050 
914-485-6514 

914-454-1010 
914-473-1151 
914-485-5300 

518-989-6511 
315-298-3730 
315-298-8091 
315-296-6668 
315-298-6876 
315-298-4717 
315-298-4888 
518-622-9571 
518-793-4173 
518-793-0372 
518-793-7701 
518-761-9780 

914-876-7077 
914-876-7000 
516-924-7033 
315-858-1540 

716-736-8500 

516-727-8200 

516-727-7800 
716-254-1000 

716-436-4400 
716-621-6700 
716-292-1000 
716-325-5010 
716-427-2700 

716-272-7800 
716-328-8000 
716-475-1510 
718-235-6030 

718-47S-1661 
716-546-1234 

718-472-8880 
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Property  name 


rochester  marriott 
thruway  hotel. 

stouffer  rochester 
plaza  hotel 

towpath  motel  of  roch- 
ESTER. 

wellesley  inn 

WELLESLEY  INN  

holiday  inn 


ADIRONDACK        13        PINES 

MOTEL. 
AMERICAN  HERITAGE  MOTOR 

INN. 

ESQUIRE  MOTOR  LODGE  

PAUL  REVERE  MOTEL 

QUALITY  INN  OF  ROME 

ROME  MOTEL  

HOLIDAY  INN  RONKONKOMA  .. 

TENNANAH   lake  golf  AND 

TENNIS  CLUB. 

GRAND  PRIX  MOTOR  INN  

COURTYARD     BY     MARRIOTT 

RYE. 
WESTCHESTER         COUNTRY 

CLUB. 

DORAL  ARROWWOOD 

RYE  TOWN  HILTON 

OLD  STONE   ROW  COUNTRY 

INN. 

ONTARIO  PLACE  

AMERICAN  HOTEL  

ADIRONDACK  COMFORT  INN  .. 
INN  AT  SARATOGA  


RAMADA 

HOTEL. 
SARATOGA 

MOTEL 
SPRINGS  MOTEL 


RENAISSANCE 


DOWNTOWNER 


CARRIAGE  HOUSE  MOTEL  

CLOVERLEAF  MOTEL  

LANDS  END  MOTEL  

SAYVILLE  MOTOR  LODGE  

DAYS  INN  SCHENECTADY  

HOLIDAY  INN  SCHENECTADY  . 
SCOTTISH     CHALET     MOTOR 
■     LODGE. 

COPPER  HOOD  INN  

SYLVAN  LODGE 

SHELTER  ISLAND  RESORT 

SUPER  8  MOTEL  OF  SIDNEY  ... 
SHERATON  SMITHTOWN 

HOTEL. 
PINES  RESORT  HOTEL  

EASTERNER  MOTEL  

OLD  POST  HOUSE  INN 

SHINNECOCK  MOTEL  

ECONO  LODGE 

SUSSE  CHALET 


COSMOPOLITAN  MOTEL  

HOLIDAY  INN  SUFFREN  

WELLESLEY  INN 

TWIN  SWAN  LAKE  MOTEL  

COMFORT  INN  HOTEL 

COMFORT  INN  HOTEL 

COURTYARD     BY     MARRK)TT 
SYRACUSE. 


POBox/RtNo. 


P0B0X5 


PO  BOX  434 


PO  BOX  534 


PO  BOX  337 


Street  address 


5257  W.  HENRIETTA  RD 
70  STATE  ST 


2323  MONROE  AVE 


1635  W.  RIDGE  RD 

797  E.  HENRIETTA  RD 
173  SUNRISE  HWY  


7353  RIVER  RD 

799  LOWER  LAWRENCE  ST 


1801  BLACK  RIVER  BLVO  

7900  TWIN  RD  

200  S.  JAMES  ST 

RT.  26  N.  8257  TURINI  RD 

3845    VETERANS    MEMORIAL 

HWY. 
ROSCOE  HANKINS  RD  


631  MIDLAND  AVE 
NORTH  ST 


ANDERSON  HILL  RD 

699  WESTCHESTER  AVE 
85  WORTH  RD  


K^IN  ST  

148  LAKE  FLOWER  AVE 
231  BROADWAY  


534  BROADWAY  

413  BROADWAY  

165  S.  BROADWAY 
204  BURT  ST  


70  BROWNS  RIVER  RD 

5494  SUNRISE  HWY  

167  NOTT  TERRACE  

100  NOTT  TERRACE 

1616  STATE  ST 


RT.  28  

6  SYLVAN  PL  

35  SHORE  RD 

4  MANG  DR 

110      VANDERBILT 

PKWY. 
LAUREL  AVE 


MOTOR 


639  MONTAUK  HWY  

136  MAIN  ST  

24a  MONTAUK  HWY  „ 

RT.  59  

100  SPRING  VALLEY  MARKET- 
PLACE. 

1276  HYLAN  BLVD  

#3  EXECUTIVE  BLVD  

17N.  AIRMONTRD  


7010  INTERSTATE  ISLAND  RD 

454  JAMES  ST  

6415  YORKTOWN  CIR  


City/Stata/Zip 


ROCHESTER,  NY  14623- 

ROCHESTER.  NY  1461 4- 

ROCHESTER.  NY  1461 8- 

ROCHESTER,  NY  1461 5- 
ROCHESTER,  NY  14623- 
ROCKVILLE       CENTRE. 

11570-. 
ROME.  NY  13440- 


NY 


ROME,  NY  13440- 


ROME,  NY  13440-  

ROME.  NY  13440- 

ROME.  NY  13440- , 

ROME.  NY  13440-  

RONKONKOMA.  NY  1177»- 

ROSCOE.  NY  12776-  


ROUND  LAKE.  NY  12151- 
RYE.  NY  10580-  


RYE.  NY  10580- 


RYE  BROOK.  NY  10573-  

RYE  BROOK.  NY  10573-  

SACKETS  HARBOR,  NY  13685- 

SACKETS  HARBOR.  NY  13685- 

SAG  HARBOR.  NY  11963- 

SARANAC  LAKE,  NY  12983-  .... 


SPRINGS.      NY 


SPRINGS, 
SPRINGS, 


SPRINGS,       NY 


SARATOGA 

12866-. 
SARATOGA 

12866-. 
SARATOGA 

12866-. 
SARATOGA 

12866-. 
SAUGERTIES.  NY  12477-  ... 
SAUGERTIES,  NY  12477-  ... 

SAYVILLE.  NY  11782- , 

SAYVILLE,  NY  11782- 

SCHENECTADY,  NY  12308- 
SCHENEGTADY.  NY  12308- 
SCHENECTADY,  NY  12304- 


NY 


NY 


SHANDAKEN,  NY  12480-  

SHELTER  ISLAND,  NY  11965- 
SHELTER  ROAD.  NY  11965-  ... 

SIDNEY,  NY  13838-  

SMITHTOWN,  NY  1178&- 


SOUTH        FALLSBURG,        NY 

1277^. 
SOUTHAMPTON,  NY  11968-  .... 
SOUTHAMPTON,  NY  11968-  .... 
SOUTHAMPTON.  NY  11968-  .... 
SPRING  VALLEY.  NY  10977-  ... 
SPRING  VALLEY,  NY  10977-  ... 

STATEN  ISLAND.  NY  10305-  ... 

SUFFREN,  NY  10901- 

SUFFREN.  NY  10901- 

SWAN  LAKE,  NY  12783- 

SYRACUSE,  NY  13209-  

SYRACUSE,  NY  13203-  

SYRACUSE,  NY  13057-  


Telephone 


716-359-1800 

716-64»-3450 

716-271-2147 

716-621-2060 
716-427-0130 
516-678-1300 

315-337-4830 

315-339-3610 

315-336-5320 
315-336-1775 
315-336-4300 
315-336-4200 
516-585-9500 

607-498-4588 

518-899-2020 
914-921-1110 

914-967-6000 

914-93^-5500 
914-939-6300 
315-646-1234 

315-646-8000 
516-725-3535 
518-891-1970 
516-583-1890 

518-684-4000 

518-584-6160 

518-584-8433 

914-246-3104 
914-246-2878 
516-589-2040 
516-589-7000 
518-370-0851 
518-393-4141 
518-370-3000 

914-688-8962 
516-749-2044 
516-749-2001 
607-663-8880 
516-231-1100 

914-434-6000 

516-283-9292 
516-283-1917 
516-283-2406 
914-623-3838 
914-426-2000 

716-979-7000 
914-357-4800 
914-36S-1900 
914-292-5323 
315-453-0045 
315-425-0015 
315-432-0300 
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Propwtynwn* 


DAYS  INN  SYRACUSE  EAST  ._. 

HILTON         AT         SYRACUSE 
SQUARE. 

HOUDAY       INN       SYkACUSE 
FAIRGROUNDS. 

HOWARD  JOHNSON  LODGE  .... 

JOHN  MILTON  INN 

RAMADA  INN  SYRACUSE 

RED  CARPET  MN  „_ „ 

RED  ROOF  INN  #157 

SHERATON    UNIVERSITY    INN 
AND  CONFERENCE  CENTER 

SYRACUSE  MOTEL  ON  JAMES 
STREET. 

UNIVERSITY  MOTEL  

VILLA  VOSILLA  _.... 

COURTYARD    BY    MARRIOTT 
TARRYTOWN. 

TARRYTOWN  HILTON  INN 

TARRYTOWN  HOUSE  

WESTCHESTER  MARRIOTT  

VAN  AUKENS  INNE  .„ 

BELFRED  MOTEL 

SUPER  8  MOTEL  OF  TICON- 
DEROGA. 

CAVAUER  MOTOR  LODGE  

MICROTEL  TONAWANDA  

SUPER  8  MOTEL  OF  TROY  

LONG       ISLAND       MARRIOTT 
HOTEL 

HAPPY  JOURNEY  MOTEL  

HOWARD  JOHNSON  LODGE  .... 

RED  CARPET  INN „. 

RED  ROOF  INN  1180 

UTICA  TRAVELOOGE  

BLUE  SPRUCE  MOTEL  „.. 

BRYNCUFF       RESORT       AND 
CONF.  CENTER. 

HOJO  INN  SUNY 

RESIDENCE  BY  MARIOTT  

MEKEEL      LODGE      RETREAT 
CENTER. 

WADING  RIVER  MOTEL  .._„ 

WAINSCOTT  MOTEL  

JERONIMO      RESORT      ANO 

CONFERENCE  CENTER 
CROWN  MOTEL  ..„ 

DUTCHESA      AIRPORT       INN 

MOTEL 
ADIRONDACK  EFFICIENaES ... 

ALLEN'S  BUDGET  MOTEL  

CITY  UNE  MOTEL „._ 

DAYS  INN  WATERTOWN 

HOLIDAY  INN  WATERTOWN  .... 

INN  YOUR  BUDGET 

QUALITY  INN 

RAINBOW  MOTH. 

WATERTOWN  ECONO  LODGE 

CHIEFTAIN  MOTEL „ 

GORGEOUS  VIEW 

Cy  BRIENS-S  INN 

BEST  WESTERN  WEEOSPORT 
INN. 

MARIE'S  DREAM  HOUSE 

HOWARD  JOHNSON  LODGE  .... 

ISLAND  INN  HOTEL  . 

CARRIAGE  MOTOR  INN 

WESTPORT  HOTEL  .„ 

CENTRAL  MOTEL 

HOUDAY  INN  CROWNE  PLAZA 
LARESERVE  HOTEL I 


POBox/RtNa 


PO  BOX  206 


PO  BOX  120 


PO  BOX  200 

PO  BOX  247 
PO  BOX  6  .... 
PO  BOX  155 


POBOX20 


PO  BOX  106 


Sir»«t  address 


6600  THOMPSON  RO 
500  S.  WARREN  ST  „. 


STATE  FAIR  BLVD.  &  FARRELL 
RO. 

CARRIER  CIR  . 

CARRIER  OR  . 

1305  BUCKLEY  RO 

6580  THOMPSON  RO 

6614  N.  THOMPSON  RD  „ 

801  UNIVERSITY  AVE  


»40  JAMES  ST 


4406  a  SAUNA  ST 

RT.  23A 

475  WHITE  PLAINS  RD 

455  S.  BROADWAY  

E.  SUNNYSIDE  LN 

670  WHITE  PLAINS  RD 


341  MONTCALM  ST 
RT.  74  4  9N 


1120  NIAGARA  FALLS  BLVD  ... 
1  HOSPITALITY  CENTRE  WAY 

1  FOURTH  ST  „ 

101  JAMES  DOOUTTLE  BLVD 

300  GENESSE  ST.  N 

302  N.  GENESEE  ST 

309  N.  GENESSE  ST 

20  WEAVER  ST 

1700  GENESEE  ST 

RT.  9  „ 

RT.  20  AND  HUMPHREY  RD  .... 


3601  VESTAL  PKWY. 
4610  VESTAL  PKWY 
RD.  il  


RT.  25 

3720  MONTAUK  HWY 


80  LIBERTY  ST 
1915  RT.  376  .... 


1030  ARSENAL  ST 

RT.  342  RD.  #5 

5780  WASHINGTON  ST 

1142  ARSENAL  ST  

300  WASHINGTON  ST 

104  BREEN  AVE  _. 

1190  ARSENAL  ST  . 
RD.  *6  BRADLEY  ST 
1030  ARSENAL  ST  ...... 

3815  STATE  RT.  14  . 

3355  RT  14 

6312  COUNTY  RD.  60  » 
2709  ERIE  DR 


RT.  42 

120JERK>«TNPK 
OLD  COUNTRY  RO  . 

RT.  233  S 

PLEASANT  ST 

441  CENTRAL  AVE  .. 

66  HALE  AVE  

5  BARKER  AVE 


CNy/Stata/Zlp 


SYRACUSE.  NY  13206- 
SYRACUSE.  NY  13202- 

SYRACUSE,  NY  1320^ 


SYRACUSE,  NY 
SYRACUSE.  NY 
SYRACUSE.  NY 
SYRACUSE.  NY 
SYRACUSE.  NY 
SYRACUSE.  NY 


1320fr- 
13206- 
13212- 
13206- 
13206- 
13210- 


SYRACUSE.  NY  13203- 

SYRACUSE.  NY  13205- 

TANNERSVILLE.  NY  12485- 
TARRYTOWN,  NY  10691- .... 


TARRYTOWN.  NY  10591- .... 

TARRYTOWN.  NY  10591-  .... 

TARRYTOWN,  NY  10591- .... 

THENDARA.  NY  13472-  ...... 

TKXWDEROGA,  NY  12883- 
TKX)NDEROGA.  NY  12883- 

TONAWANDA.  NY  14150-  ... 
TONAWANDA.  NY  14150-  ... 

TROY.  NY  12180- 

UNIONDALE.  NY  11554-  ...... 


miCA.  NY  13502-  

UTICA.  NY  13502- 

UTICA.  NY  13502- 

UTICA.  NY  13502- 

LmC^  NY  13502- 

VALATIE.  NY  12584- 

VARYSBURG.  NY  14167- 


VESTAL.  NY  13850- 

VESTAL,  NY  13850-  .„ 

VOORHEESVILLE,  NY  121 86- 


WADING  RIVER.  NY  11792-  ... 

WAINSCOTT.  NY  11975-  

WALKER  VALLEY,  NY  12588- 


NY 


WALTON,  NY  13856-  „... 

WAPP1NGERS       FALLS. 

12590-. 
WATERTOWN,  NY  13601-  .. 
WATERTOWN.  NY  13601-  .. 
WATERTOWN.  NY  13607-  .. 
WATERTOWN.  NY  13601-  » 
WATERTOWN,  NY  13601-  ». 
WATERTOWN,  NY  13601-  ... 
WATERTOWN,  NY  13601-  ... 
WATERTOWN.  NY  13601-  .., 
WATERTOWN,  NY  13601-  „, 
WATKINS  GLEN,  NY  14891- 
WATKINS  GLEN,  NY  14891- 

WAVERLY,  NY  14892- 

WEEDSPORT,  NY  13166-  ..„ 


WEST  KILL  NY  12492-  _ 

WESTBURY.  NY  11753-  

WESTBURY,  NY  11590- 

WESTMORa>^ND.  NY  13490-  . 

WESTPORT.  NY  12993- 

VHHSTE  PLAINS,  NY  10606- 

WHITE  PLAINS.  NY  10601-  

WHITE  PLAINS.  NY  10601- 


315-437-6966 
315-471-7300 

315-457-6700 

315-437-2711 
315-463-6566 
315-457-8670 
315-463-0202 
315-437-3309 
315-475-3000 

315-472-6281 

315-492-1714 
51»-68»-5060 
914-631-1122 

914-631-6700 
914-591-6200 
914-631-2200 
315-369-3033 
518-585-7000 
518-585-2617 

716-635-5916 
716-693-6100 
516-274-8800 
516-794-3800 

315-736-1959 
315-724-4141 
315-797-0964 
315-724-7128 
315-724-2101 
518-756-9711 
716-535-7300 

607-729-6181 
607-770-8500 
518-872-1053 

516-727-6000 
516-537-0678 
914-733-6652 

607-865-7167 
914-462-7801 

315-785-9028 
315-782-5319 
315-782-9619 
315-782-2700 
315-782-6000 
315-786-6666 
315-786-6600 
315-786-2830 
315-782-5500 
607-535-4758 
607-536-2061 
607-565-2817 
315-834-6623 

516  068 -6565 

516-333-9700 
51 6-226-4600 
315-653-3661 
518-862-4501 
814-848-6717 
914-682-0060 
914-761-7700 
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Propeity  name 


STOUFFER       WESTCHESTER 

HOTB_ 
FAIRFIELD  MN  BY  MARRIOTT 

BUFFALO  AiRPORT. 

MCflOTEL 

REStOBUCE     INN     BY     MAR^ 

RIOTT. 

ALLAOWN  HOTEI 

OUALmr  INN 

TANQLEVMOOD  MOTEL _ 

HOUQAY  INN  OF  YONKERS  .._ 

Oliio 

DANIEL  BOONE  MOTEL 

COMFORT  INN  WEST  „ 

DAYS  INN „ 

HOUDAY  INN  

HOUDAY  INN  SOUTH  AIRPORT 

KNIGHTS  INN  „ „ „ 

MARRIOTT  RESIDENCE  INN  ..„ 

MIOTOWN  MOTOR  INN  „ _ 

PIERRE        RADISSON        INN 

AKRON. 
QUAKER  SQUARE  HILTC»< ...._ 

RED  ROOF  INN  „ 

RED  ROOF  INN  AKRON  

AMERICAN  ECONOMY   LODG- 
ING LP  SUPER  e  MOTEL 
COMFORT  INN  ALLIANCE  


POBox/RtNo. 


POB0X13 


DON  PANCHOS  MOTOR  INN  ._. 

ECONO  LODGE 

SURREY  INN  HOTEL  - 

AMERIHOST  INN 

DAYS  MN  ATHENS 

THE  OHIO  UNIVERSITY  INN 

AURORA  HOUSE  SPA 

AURORA  WOODLANDS  INN  

THE  AURORA  INN  OPERATWG 
PRTN  LP. 

ASHTABULA  AUSTINBURG 
TRAVELOOQE 

HOUOAY  INN  ASHTABULA  ._.... 

CLEVELAND  BEACHWOOD 
TRAVELODGE. 

COMFORT  INN  - 

COMFORT  MN 

AMISH  COUNTRY  INN 

BERUN  VILLAGE  INN  INC 

COMFORT  SUITES  ™ _ „. 

COURTYARD  BY  MARRIOTT  .... 

EMBASSY  SUITES  HOTEL 

RED  ROOF  INN  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

HOLIDAY  INN  BOAROMAN  

THE  ANGEL  MOTEL 

DAYS  INN  BRMFIELD  KENT  .... 

CHARTER  HOUSE  INN  AIR- 
PORT. 

FAIRFIELD  INN „ 

BROOKVILLE  DAYS  INN  .__ 

COLONIAL  MANOR  MOTEL  

BEST  WESTERN  CAMBRIOQE  . 

CAMBRIDGE  TRAVELODGE  

HOUOAY  t#l  CAMBRIDGE  

AMBASSADOR  MOTEL 

AMERICAS  BEST  INNS  INC 

Al^ TMAPI  IPiW  ...^^„^, 

CANTON  HILTON 

CANTON  INN  ...... 


PO'BOX  108 


PO  BOX  713 


PO  BOX  197 


POBOX9& 


COUNTRY  HEARTH  INM  .., 


Sk««taddrMs 


aO  W.  RED  OAK  LN 
52  FREEMAN  DR  .... 


50  FREEMAN  RD 
100  MAPLE  RO  ... 


7758.«RK>«TNPK 

21  PERRAN  DR 

125TUCKAHOERO... 


1830  US  52 

130  MONTROSE  W.  AVE  ...... 

3150  W.  MARKET  ST 

4073  MEDINA  TO 

2940  CHENOWETH  RO 

3237  S.  ARLINGTON  

120  MONTROSE  WEST  DR  „ 

219  E.  MARKET  ST 

200  MONTROSE  W.  AVE  ...„. 


135  S.  BROADWAY 

99  ROTHROCK  TO 

2939  S.  ARLJNGTON  TO 
2330  W.  STATE  ST 


CARNATION    TOWCT    ASSO- 
QATION. 

9  S-  UNION  AVE 

2220  US  35  .._ _ 

1065  CLAREMONT  AVE  _.„.. 

20  HOME  ST  „ 

330  COLUMBUS  RO  _.,... 

331  RICHLAND  AVE  _ 

34  N.  CHtLUCOTHE  RD  „ 

800  N.  AURORA  TO  

RT.  82  »  306 


2352SR45N 


1-90  AND  SR  45  ... 
3796  ORANGE  PL 


260  NORTHVIEW  DR 

855  COMFORT  PLAZA  DR 

5336  OR  201  

3135  SR  39  „... 

11349  REED  HARTMAN  TO  _... 

4625  LAKE  FOREST  DR >... 

4554  LAKE  FOREST  DR _.„ 

5900  PFEIFFER  RD  _... 

11401  REED  HARTMAN  HWY  . 

7410  SOUTH  AVE  .._..., 

1024  N.  MAIN  ST  

4422  EDSEN  TO  

15641  BROOKPARK  RD 


16644  SNOW  RD  

100  PARKVIEW  DR 

924E  HIGH  ST 

1945  SOUTHGATE  PKWY  ... 

1-70  AND  SR  209  , 

OHIO  209  AND  ^70 

2901  LINCOLN  ST.  E.  

49U  EVERHATO  TO.  NW ... 

2515  9TH  ST.  SW  

320  MAWCET  AVE.  S 

1031  W.  TUSCARAWAS  ST 
447S  EVERHATO  TO.  mt ... 


Ofy/SMBfZif) 


'MHfTE  PLAINS.  NY  1060*-  . 

WHJJAMSVILLE,  NY  14221- 

WMJJAMSVILLE,  NY  14221- 
WILLIAMSVILLE.  NY  14221- 

WOODBURNE.  NY  12788-  ... 

WOODBURY.  NY  11797-  

VAJRTS80R0.  NY  12790-  ... 
YONKERS.  NY  10710-  „. 


ABERDEEN. 
AKRON.  OH 
AKRON.  OH 
AKRON.  OH 
AKRON.  OH 
AKRON.  OH 
AKRON.  OH 
AKRON.  OH 
AKRON.  OH 


OH  46101 

44321- 

4431^- 

44313- 

44312- 

44321- 

44321- 

44306-.. 

44321- 


Twsphonc 


AKRON,  OH  44306- 

AKRON.  OH  44321- 

AKRON,  OH  44312- ..... 
ALLIANCE,  OH  44601- 

ALUANCE.  OH  44601- 

ALUANCE.  OH  44601- 

ALPHA,  OH  45301- 

ASHLAND,  OH  44805-  . 
ATHENS,  OH  45701-  ..., 
ATHENS,  OH  45701-  „„ 
ATHENS,  OH  45701-  .„. 
AURORA.  OH  44202^  ... 
AURORA,  OH  44202>-  ... 
AURORA,  OH  44202-  ... 


AUSTINBURG,  OH  44010-  ... 

AUSTINBURG.  OH  44010-  _. 
BEACHWOOD,  OH  44122-  .. 

BELLEFONTAINE.  OH  4331 1- 

BELLVILLE,  OH  44813- 

BERLIN.  OH  44610-  

BERLIN.  OH  44610- 

BLUE  ASH.  OH  45242-  

BLUE  ASH,  OH  45242- 

BLUE  ASH.  OH  45242-  

BLUE  ASH,  OH  45242- 
BLUE  ASH.  OH  45241- 


BOAROMAN,  OH  44512- 

BOWLING  GREEN.  OH  43402- 

BRtMRELD,  OH  44240-  

BROOKPARK.  OH  44142- 


BROOKPARK.  OH  44142- 
BROOKVILLE,  OH  45300- 

BRYAN.  OH  43506-  

CAMBRIOQE,  OH  43725- 
CAMBRIDGE.  OH  43725- 
CAMBRIOGE,  OH  4372S- 
CANTON.  OH  44707-  .. 
CANTON.  OH  44718-  ... 
CANTON,  OH  44710-  .. 
CANTON.  OH  44702-  ... 
CANTON.  OH  44702-  _ 
CANTON.  OH  44718-  ... 


914-6»4-S400 

719-626-1500 

716-833-6200 
716-632-6622 

914-434-7706 
516-921-6800 
914-888-2415 
914-476-^800 

513-795-2203 
216-686-6060 
216-83e-»431 
216-666-4131 
216-644-7126 
216-644-1204 
216-666-4811 
210-434-6601 
216-686-9081 

216-253-6970 
216  dOv  u5vv 
216-644-7748 
216-821-6688 

216-623-4421 

216-823-4390 
513-426-5822 
410-289-7700 
614-694-3000 
614-692-4000 
614-593-6448 
216-562-9171 
216-662-^51 
216-562-6121 

216-275-2011 

216-6^-6014 
216-831-7200 

5i^o09  vGqo 
419-886-4000 
216-893-3000 
216-893-2475 
513-530-6899 
513-753-4334 
513-733-8900 
513-783-8811 
513-530-6060 

216-720-1611 
410-052-3170 
216-672-0400 
216-331-4897 

216-67O-62O0 
513-833-4003 
419-636-3123 
614-685-0575 
614-432-7375 
614-432-7313 
210-480-1281 
216-490-1011 
216-452-0811 
216-453-1619 
216-452-0703 
210-484-6360 
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Property  name 


hampton  inn  

holiday  inn  north  canton 
knights  inn  

PARKE  hotel  CANTON 

SIGNATURE  INN  

SUPER  8  MOTEL  CANTON  

TOWNE  MANOR  MOTEL  

COMFORT  INN  

BASS  LAKE  INN  

CHARM  COUNTRYVIEW  INN  .... 

CHILLICOTHE  INN  I.... 

COMFORT  INN  

HOLIDAY  INN  

MEYER  MOTEL  APARTMENTS 

WILLIAMS  MOTEL  .™ 

AJ  ROADHOUSE  

AMERISUITES  

CINCINNATI  MARRIOTT  

CLARION  HOTEL  CINCINNATI  .. 

COLONIAL  INN  MOTEL  

CONDONS  MOTEL 

CROSS  COUNTRY  INN  

GATEWAY  LODGE  MOTEL  

HAMPTON  INN  

HARLEY  HOTEL  CINCINNATI  ... 

HOLIDAY  INN  1-275  N  

HOWARD  JOHNSON'S  MOTOR 
LODGE. 

HYATT  REGENCY  HOTEL 

MOTEL  6  

NEW  DENNISON  HOTEL 

OMNI  NETHERLAND  PLAZA  

RA.MADA  HOTEL  BLUE  ASH  

P-^MADA  INN  CINCINNATI  

RED  ROOF  INN  

RED  ROOF  INN  

RED  ROOF  INN  SHARON  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SIGNATURE  INN  NORTHEAST  . 

TERRACE  HILTON  

THE  CINCINNATIAN  HOTEL  

THE  GARFIELD  HOUSE  

THE  WESTIN  HOTEL  CIN- 
CINNATI. 

HOMETOWN  INN  

CLEVELAND  CLINIC  GUEST- 
HOUSE. 

CLEVELAND  MARRIOTT  SOCI- 
ETY CENTER. 

ECONO  LODGE  CLEVELAND 
AIRPORT. 

HOLIDAY  INN  CLEVELAND 

HOLIDAY  INN  LAKESIDE 

MARRIOTT  INN  

OMNI  HOTEL  

RADISSON  HOTEL  CLEVE- 
LAND. 

SHERATON  CLEVELAND  CITY 
CTR. 

SHERATON  HOPKINS  AIR- 
PORT HOTEL. 

STOUFFER  TOWER  CITY 
PLAZA. 

THE  JAY  HOTEL  

THE  RITZ  CARLTON  HOTEL 

WEST  SIDE  YMCA  

ARBORGATE  INN 

BEST  WESTERN  COJ-UMBUS 
NORTH. 

BEST  WESTERN  DOWNTOWN 


POBox/RtNo. 


PO  BOX  100 


Street  address 


4335  BROADMOOR  OR 

4520  EVERHARD  RD.  NW 

2950  CONVENIENCE  CIR.  NW 

4343  EVERHARD  RD.  NW 

5345  BROADMOOR  CIR.  NW  ... 
3970  CONVENIENT  CIR.  NW  ... 

1031  W.  TUSCARAWAS  ST  

1421  RT.  703  E  

400  SOUTH  ST.  UNITS  1-12  .... 

3334  SR  557 

24  N.  BRIDGE  ST „ 

20  N.  PLAZA  BLVD  

1250  N.  BRIDGE  ST 

799  EASTERN  AVE 

360  E.  MAIN  ST ^ 

6735  KELLOGG  AVE  

11435  REED  HARTMANHWY  . 

11320  CHESTER  RO  

141  W.  6TH  ST  

10200  READING  RD  

10172  READING  RD  

4004  WILLIAMS  DR  

4453  READING  RD  

10900  CROWNE  POINT  DR  

8020  MONTGOMERY  RD  

3855  HAUCK  RD  _ 

5410  RIDGE  AVE  


151  W.  5TH  ST 

3960  NINE  MILE  RD  

716  MAIN  ST  

35  W.  5TH  ST  

5901  PFEIFFER  RD  

5901  PFEIFFER  RD  

4035   MT   CARMEL   TOBASCO 
RD. 

5300  KENNEDY  DR  

2301  E.  SHARON  RD „ 

11689  CHESTER  RD  


8870  GOVENORS  HILL  DR  .. 

15  W.  6TH  ST 

601  VINE  ST „ 

2  GARFIELD  PL  

FOUNTAINVIEW  SQUARE  S 


23897  US  RT.  23  S 
9601  EUCLID  AVE  . 


127  PUBLIC  SQUARE 


13930  BROOKPARK  RD 


4181  W.  150TH  ST  .... 
1111  LAKESIDE  AVE 
4277  W.  150TH  ST  .... 

2065  96THST  

1701  E.  12TH  ST 


777  ST.  CLAIR  AVE  .. 
5300  RIVERSIDE  DR 
24  PUBLIC  SQUARE  . 


2515  JAY  AVE  

1515  W.  3RD  ST  

3200  FRANKLIN  BLVD 

4320  GROVES  RD  

888  E.  DUBLIN  GRANVILLE  RD 

35  W.  SPRING  ST 


Clty/Stale/Zip 


CANTON.  OH  44709-  

CANTON,  OH  4471  a-  

CANTON.  OH  4471ft-  

CANTON.  OH  44718-  

CANTON,  OH  44709-  

CANTON,  OH  44718-  

CANTON.  OH  44702-  

CELINA,  OH  45822-  

CHARDON,  OH  44024-  

CHARM,  OH  44617-  

CHILLICOTHE.  OH  45601-  . 
CHILLKX)THE,  OH  45601-  . 
CHILLKX>THE,  0♦^  45601-  . 
CHILLICOTHE,  OH  45601-  , 
CHILLICOTHE,  OH  45601-  . 
CINCINNATI,  OH  45230-  .... 
CINCINNATI.  OH  45241-  .... 
CINCINNATI.  OH  45246-  .... 
CINCINNATI.  OH  45202-  .... 
CINCINNATI.  OH  45241-  .... 
CINCINNATI.  OH  45241-  .... 
CINCINNATI.  OH  45255-  .... 
CINCINNATI.  OH  45229-  .... 
CINCINNATI.  OH  45241-  .... 
CINCINNATI.  OH  45236-  .... 
CINCINNATI.  OH  45241-  .... 
CINCINNATI.  OH  4521^  .... 


CINCINNATI. 
CINCINNATI, 
CINCINNATI. 
CINCINNATI. 
CINCINNATI, 
CINCINNATI. 
CINCINNATI, 


OH  45202- 
OH  45230- 
OH  45202- 
OH  45202- 
OH  45242- 
OH  45242- 
OH  45230- 


CINCINNATI.  OH  45213-  , 
CINCINNATI.  OH  45241-  . 
CINCINNATI,  OH  45246-  , 

CINCINNATI.  OH  45249-  . 
CINCINNATI.  OH  45202-  , 
CINCINNATI,  OH  45202-  , 
CINCINNATI.  OH  45202-  . 
CINCINNATI.  OH  45202-  . 

CIRLEVILLE,  OH  43113-  . 
CLEVELAND.  OH  44 106- 

CLEVELAND.  0H44114- 
CLEVELAND.  OH  44135- 

CLEVELAND.  OH  44135- 
CLEVELAND,  OH  44114- 
CLEVELAND,  OH  44135- 
CLEVELAND,  OH44106- 
CLEVELAND,  OH44114- 
CLEVELAND.  OH44114- 
CLEVELAND,  OH  4413&- 
CLEVELAND,  OH  44111^ 

CLEVELAND,  OH  44113-  , 
CLEVELAND,  OH  441 13- 
CLEVELAND,  OH  44113-  . 
COLUMBUS.  OH  43232-  .. 
COLUMBUS.  OH  43229-  .. 

COLUMBUS.  OH  43215-  .. 


Telephone 


216-492-0151 

216^499-9410 

216-492-5030 

216-499-9410 

216-492-1331 

216-493-8883 

216-456-7391 

419-586-4656 

216-285-3100 

216-693-3003 

614-774-2512 

614-775-3500 

614-775-7000 

614-775-9950 

614-324-0011 

513-231-2447 

513-489-3666 

513-772-1720 

513-352-2100 

513-563-1700 

513-563-1151 

513-528-7702 

513-242-2593 

5i:^771-«888 

513-793-4300 

513-563-8330 

513-631-8500 

513-579-1234 
513-752-2262 
513-241-7035 
51»-421-9100 
513-793-4500 
513-793-4500 
513-528-2741 

513-531-6589 
513-771-5562 
513-771-2525 

513-683-3086 
513-381-4000 
513-381-3000 
513-421-3355 
513-621-7700 

614-474-6006 
216-791-«700 

216-696-9200 

218-267-5700 

216-252-7700 
216-351-7100 
216-252-5333 
216-791-1900 
216-621-9516 

216-771-7600 

216-267-1500 

216-696-5600 

216-621-1675 
216-623-1300 
216-961-3277 
614-864-0600 
614-888-8230 

614-228-3200 
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PropMty  name 


BRM«NGANS  HOTEL 

BUCKEYE  MOTEL 

comfort  SUTTES  ™ 

CONCOURSE  HOTEL 

COURTYAK)  by  MARRIOTT 
CROSS  COUNTRY  INN  


CROSS  COUNTRY  INN 
CROSS  COUNTRY  INN 
CROSS  COUNTRY  INN 
CROSS  COUNTRY  INN 
CROSS  COUNTRY  INN 
OAYSMN 

DAYS  MN  OSU  

E  Z  SLEEP  MOTEL  

ECONO  LODGE 

EMBASSY  SUITES  HOTEL 


FAIRRELO  INN  BY  MARRIOTT  . 
FAIRFIELD  INN  BY  MARRIOTT  . 

FAWCETT   CENTER   FOR  TO- 

MQfinQW 
GRANOVIEW  MOTOR  LODGE  .. 
GUEST      QUARTERS      SUITE 

HOTEL 

HAMPTON  INN  

HOUDAY  MN  AIRPORT  

HOUOAY  INN  COLUMBUS 

HOUDAY       INN       COLUMBUS 

WEST. 

HOUOAY  INN  EAST  1-70 .„ 

HOUOAY  INN  OHIO  CENTER  ... 
HOUDAY  INN  ON  THE  LANE  .... 
HOMEWOOO  SUITES  COLUM- 

BUS 
HYATT  ON  CAPITAL  SQUARE  .. 

HYATT  REGENCY  HOTEL 

KNIGHTS  INN  

KNIGHTS  INN  

KNK3HTS  INN  .„ 

KNK3HTS  INN  WEST 

MARRIOTT  INN  „. 

MICROTEL        WORTHINGTON 

NORTH. 
MOTEL  6 

MOTEL  6  #554  ._ 

NEW  ROME  MOTEL „ 

PARKE  UNIVERSITY  HOTEL  _.. 

QUALITY  INN  EAST  „.. 

QUALITY  INN  NORTH „.. 

RADISSON  HOTEL  AND  CON- 
FERENCE CENTER. 

RADISSON  HOTEL  COLUMBUS 
NORTH. 

RAMAOA  INN  WEST  „.. 

RAMADA  UNIVERSITY  INN  .._... 

RED  CARPET  INN  NORTH 

RED  ROOF  INN  COLUMBUS  .... 

RED  HOOF  INN  COLUMBUS  .... 

RED  ROOF  INN  COLUMBUS  -.. 

RED  ROOF  INN  OSU __ 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SHERATON  INN  COLUMBUS  .... 

SIGNATURE  INN  NORTH  

STUDIO  PLUS  BRICE  ROAD 
INC. 


POBox/RtMo. 


SfrMt  address 


194©  PARSON  AVE  

1300  HARRS8URG  PARK 

1001  SCHROCK  RD 

4300  E.  17TH  AVE 

7411  VANTAGE  OR  

1313  W.  ST  JAMES  LUTHERAN 

IN. 
1445  OLENTANGY  RIVER  RD  .. 

4240/4242  E.  17TH  AVE  

4875  SINCLAIR  RD 

3246  OLENTANGY  RIVER  RD  .. 

622S  ZUMSTEIN  DR 

1700  CLARA  ST  

3232  OLENTANGY  RIVER  RD  .. 

1940  S.  HIGH  ST 

920  WILSON  RD  

2700  CORPORATE  EXCHANGE 

Da 

887  MORSE  RD „ 

1309   ST.   JAMES    LUTHERAN 

LN. 
2400  OLENTANGY  RIVER  RD  .. 


1070  DUBUN  RD 
50  S.  FRONT  ST  , 


Ctty/StalB/Zlp 


1100  MEDITERRANEAN  AVE 

750  STEL2ER  RD  „ 

175  HUTCWSON  AVE 

2350  WESTBELT  DR  


4560  HILTON  CORPORATE  OR 

33  NATIONWDE  BLVD 

328  W.  LANE  AVE 

115  HUTCMNSON  AVE 

75  E-  STATE  ST 

350  N.  HIGH  ST  

5950  SCARBOROUGH  BLVD  .... 
3160  OLENTANGY  RIVER  RD  .. 
1300    E     DUBUN-GRANVILLE 

Ra 

1559  W.  BROAD  ST  ..._ _..... 

8500  DOUBLETREE  AVE  >._ 

7500  VANTAGE  DR  


5910  SCARBOROUGH  BLVD  .._ 

5500  RENNER  RD __ 

1289    E.    DUBLIN   GRANVILLE 
RD. 

5248  W.  BROAD  ST „ 

3025  OLENTANGY  RfVER  RD  _ 

4801  E.  BROAD  ST _ 

1213  GRANVILLE  RD 

1375  CASSAOY  AVE 

4900  SINCLAIR  RD  

4601  W.  BROAD  ST 

3110  OLENTANGY  RIVER  RD  _ 
1212    E.    DUBUN    GRANVILLE 
RD. 

750  MORSE  RD 

5001  RENNER  RD  _.... 

7474  N.  HIGH  ST  

441  ACKERMAN  RD  

6191  ZUMSTEW  DR  

2124  S.  HAMILTON  RD  

6767  SCHROCK  HILL  CT  

2200  LAKE  CLUB  DR 


COLUMBUS,  OH  43207- 
COLUMBUS.  OH  4322&- 
COLUMBUS,  OH  43229- 
COLUMBUS,  OH  43219-  , 
COLUMBUS,  OH  4308S- 
COLUMBUS,  OH  43228- 


COLUMBUS, 
COLUMBUS. 
COLUMBUS, 
COLUMBUS. 
COLUMBUS, 
COLUMBUS, 
COLUMBUS, 
COLUMBUS, 
COLUMBUS, 
COLUMBUS, 


OH  43212- 
OH  43219- 
OH43089- 
OH  43202- 
OH4322»- 
OH  43211- 
OH43202- 
OH  43207- 
OH  43204- 
OH43229- 


C0LUM6US,  OH  4322&- 
COLUMBUS,  OH  43228- 

COLUMBUS,  OH  43210- 

COLUMBUS,  OH  43215- 
COLUMBUS,  OH  4321&- 

COLUMBUS.  OH  43229- 
COLUMBUS.  OH  43219- 
COLUMBUS.  OH  4308&- 
COLUMBUS.  OH  43228- 

COLUMBUS.  OH  43232- 
COLUM8US,  OH  43215- 
COLUMBUS,  OH  43201-  . 
COLUMBUS,  OH  43235-  . 

COLUMBUS,  OH  43215-  . 
COLUMBUS,  OH  43215-  . 
COLUMBUS,  OH  43227-  , 
COLUMBUS,  OH  43202-  , 
COLUMBUS,  OH  43229- . 


COLUMBUS,  OH  43222-  ... 
COLUMBUS,  OH  43229-  ... 
COLUMBUS,  OH  43235-  „. 


COLUMBUS,  OH  4323»- 
COLUMBUS,  OH  43228- 
COLUMBUS,  OH  4322»- 

COLUMBUS,  OH  43228- 
COLUMBUS,  OH  43202- 
COLUMBUS,  OH  43213- 
COLUiffiUS,  OH  43229- 
COLUMBUS,  OH  43219- 

COLUMBUS,  OH  43229- 

COLUMBUS,  OH  43228- 
COLUMBUS,  OH  43202-  . 
COLUMBUS,  OH  43229-  . 

COLUMBUS,  OH  4322»- , 
COLUMBUS,  OH  43228-  . 
COLUMBUS,  OH  43235-  , 
COLUMBUS,  OH  43202-  . 
COLUMBUS,  OH  43229-  . 

COLUMBUS,  OH  43227-  . 
COLUMBUS,  OH  4322»-  . 
COLUMBUS.  OH  43232-  . 


Tslsphoos 


814  444  7668 
814-279-7427 
614-431-Oeoe 
614-237-2515 
814-436-7070 
814-870-TD90 

814-291-2963 
614-237-3403 
614-431-3670 
614-267-4646 
614-648-3619 
614-299-4300 
614-261-7141 
614-444-0667 
614-274-«S81 
614-69(y-8600 

.614-262-4000 
614-87O-2e80 

614-422-1342 

614-486-4S54 
614-226-4600 

614  946  0606 
614-761-7748 
614-885-3334 

614-771-1104 

614-668-1360 
614-461-4100 
614-294-4848 
614-785-0001 

614-226-1234 
614-463-1234 
614-864-4670 
614-26M)623 
o14  06^1569 

614-866-1596 
614-865-1885 
614-436-0556 

614-866-1933 
614-870-0983 
614^469-1200 

614-878-6125 
614-267-1111 
614-861-0321 
614-885-4084 
614-475-7551 

614-648-0300 

614-878-5301 
614-267-7461 

0 1^  OOO    UD9Q 

614-876-3200 
614-878-9245 
614-846-3001 
614-637-9941 
614-431-1819 

614-861-7220 
614-890-8111 
614-759-1451 
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Property  nam* 


STUDIO  PLUS  SAWMILL 
SUPER  MOTOR  LODGE  . 
THE  COMFORT  INN 


THE  GERMAN  VILLAGE  INN 
MOTEL  INC. 

THE  TRUEH4AN  CLUB  HOTEL  .. 

TRAVEL  LODGE  COLUMBUS 
WORTHINGTON. 

FAIRFIELD  INN  BY  MARRIOTT  . 

ROSCOE  MOTOR  INN  

ROSGOE  VILLAGE  INN  

TRAVELODGE  

ECONO  LODGE  MOTEL 

ECONOMY  INN 

RANCH  MOTEL  

SHERATON  SUITES  CUYA- 
HOGA FALLS. 

TALLYHOTEL  

BEST  INN  DAYTON  4NC  

COUNTRY  HEARTH  INN  

CROSS  COUNTRY  INN  

DAYS  INN  

DAYS  INN  OF  DAYTON  

DAYTON  MARRIOTT  HOTEL  .. . 

ECONO  LODGE  DAYTON  

FAIRFIELD  INN 

HAMPTON  INN  DAYTON 
SOUTH 

HOLIDAY  INN  DAYTON  

KNIGHTS  INN  NORTH  

MOTEL  6  

PLAZA  MOTEL 

QUALITY  INN 

RAMADA  INN > _. 

RED  ROOF  INN  

RELAX  INN  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

RIVERSIDE  MOTEL  INC  

RODEWAY  INN 

ROYAL  PLAZA 

SIGNATURE  INN  

STOUFFERS  CENTER  PLAZA 
HOTEL 

STUDIO  PLUS  DAYTON  INC 

THE  DAYTONIAN  HILTON  

TRAVELERS  MOTEL  NORTH  .... 

ATWOOD  RESORT  

KNIGHTS  INN  

COURTYARD  BY  MARRIOTTT  .... 

CROSS  COUNTRY  INN  

HAMPTON  INN  DUBLIN  

MARRIOTT  RESIDENCE  INN  .... 
NEW        ENGLAND        SUITES 

HOTEL 
RED  ROOF  INN  DUBLIN 
STOUFFERS  DUBLIN  HOTEL  ... 
WOODFIN  SUITES  DUBLIN 
MCCALLS  MOTOR  IN    . 

TOWN  HOUSE  MOTEL  

EAST      UVERPOOL      MOTOR 
LODGE. 

ECONO  LODGE 

HAMPTON  INN  NORTHWEST 

MOTEL  6  

ENVOY  INN 

COMFORT   INN  WRIGHT  PAT- 

TERSON 
IKX.IDAY    INN    CONFERENCE 
CENTER  1-675. 


POBox/RtNo. 


POBOX96 


Street  address 


6601  RELECTK)NS  DR 

4444  E.  MAIN  ST 

1221    E.    DUBLIN   GRANVILLE 

RD. 
920  S.  HIGH  ST 


900  E.  DUBLIN  GRANVILLE 
7480  N.  HIGH  ST  


70  ROTHROCK  RO  

421  S.  WHITEWOMAN  ST 

200  N.  WHITEWOMAN  ST 

275  S.  WHITEWOMAN  ST 

10530  CORDUROY  RD 

1070  GRAHAM  RD  

3608  AKRON  CLEVELAfO)  RD 
1988  FRONT  ST „ 


1760  STATE  RO  

5551  SPRINGFIELD  ST  

1944  MIAMIS8URG 

CENTERVILLE  RO. 

9325  N.  MAIN  ST  

330  W.  1ST  ST  

7470  MILLER  LN  

1414  S.  PATTERSON  BLVD  . 
2221  WAGONER-FORD  RD  .... 

6960  MILLER  LN  

8099  OLD  YANKEE  ST  


2301  WAGONER  FORD  RD 

3663  MAXTON  RD  

7130  MILLER  LN  „... 

1728  STANLEY  AVE  

2140  EDWIN  MOSES  BLVD 
4079  LITTLE  YORK  RD  ... 

7370  MILLER  LN  

3333  S.  DIXIE  DR 

7070  POE  AVE  


5441  SPRINGFIELD  PARK 

7575  POE  RD  

1450  N.  KEOWEE  ST 

250  BYERS  RD  

5TH  AND  JEFFERSON  ST 


7851  LOIS  CIR  

11  S.LUDLOW  ST  

2833  N.  DIXIE  DR  

2650  LODGE  RD  

889  COMMERrcAL  PKWY 

5175  POST  RD 

6384  FRANTZ  RD  

3920  TULLER  RD 

435  METRO  PL  S 

3950  TULLER  RD 


5125  POST  RD 

600  METRO  PLACE  N 

4130  TULLER  RD  

14660  EUCLID  AVE  .... 
15661  EUCLID  AVE  .... 
2340  DRESDEN  AVE  .. 


>-70  AND  US  RT.  35  E. 

20  ROCKRIDGE  RD 

1212  S.  MAIN  ST 

27861  EUCLID  AVE  

616  N.  BROAD  ST 


2800  PRESIDENTIAL  DR 


aty/State/Zlp 


COLUMBUS.  OH  43017- 
COLUMBUS.OH43213- 
COLUMBUS,  OH  43279- 

C0LUM6US,  OH  43206- 

COLUMBUS,  OH  43229- 
COLUMBUS.  OH  43085- 


Tdephone 


COPLEY.  OH  44321- 

COSHOCTON.  OH  43812- 

COSHOCTON,  OH  43812-  

COSHOCTON,  OH  43812- 

CURTK:E.  OH  43412-  

CUYAHOGA  FALLS,  OH  44223- 
CUYAHOGA  FALLS,  OH  44223- 
CUYAHOGA  FALLS,  OH  44221- 

CUYAHOGA  FAaS,  OH  44223- 

DAYTON,  OH  45431-  

DAYTON,  OH  45459-  


DAYTON, 
DAYTON, 
DAYTON, 
DAYTON, 
DAYTON, 
DAYTON, 
DAYTON, 

DAYTON. 
DAYTON. 
DAYTON, 
DAYTON, 
DAYTON, 
DAYTON, 
DAYTON, 
DAYTON, 
DAYTON, 


OH  45415- 
OH  45402- 
OH  45414- 
OH  45409- 
OH  45414- 
OH  45414- 
OH4545^ 

OH  45414- 
OH  45414- 
OH  45414- 
OH  45404- 
OH4540a- 
OH  45414- 
OH  45414- 
OH4543»- 
OH  45414- 


DAYTON,  OH  45431-  . 
DAYTON,  OH  45414-  . 
DAYTON,  OH  45404-  . 
DAYTON,  OH  45342-  . 
DAYTON,  OH  45402-  . 

DAYTON.  OH  45459-  . 
DAYTON,  OH  45402-  . 
DAYTON,  OH  45414-  . 
DELLROY,  OH  44620- 
DOVER,  OH  44622- .... 
DUBLIN,  OH  43017-  ... 
DUBLIN,  OH  43017-  ... 
DUBLIN,  OH  43017-  .... 
DUBLIN,  OH  43017-  .... 
DUBLIN.  OH  43017-  .... 


DUBLIN.  OH  43017-  

DUBLIN,  OH  43017-  

DUBLIN,  OH  43017-  

EAST  CLEVELAND,  OH  44112- 
EAST  CLEVELAND.  OH  44112- 
EAST  LIVERPOOL,  OH  43920-  . 


EATON.  OH  45320-  

ENGLEWOOD,  OH  45322- 
ENGLEWOOD,  OH  45322-  , 

EUCLID,  OH  44132-  

FAIRBORN,  OH  45324-  .. 


614-764-0159 
614-237-3348 
614-885-4084 

614-443-6506 

614-888-7440 
614-431-2525 

216-668-2700 
614-622-0556 
614-622-2222 
614-387-0300 
419-636-2822 
216-97»-8200 
216-827-4611 
216-929-3000 

216-92S-0457 
513-258-2233 
513-435-1550 

513-836-8339 
513-223-7131 
606-331-0091 
513-223-1000 
216-278-1500 
513-89ft-1120 
513-436-3700 

513-278-4871 
513-454-0550 
513-896-3606 
513-224-1266 
513-233-0166 
513-890-9500 
513-898-1054 
513-299-3581 
513-898-7764 

513-228-6656 
513-821-1990 
513-224-9636 
513-865-0077 
513-224-0800 

513-439-2022 
513-461-4700 
513-277-6585 
216-735-2211 
216-364-7724 
614-764-9393 
614-764-4545 
614-889-0573 
614-791-0403 
614-848-3819 

814-764-3993 
614-764-2200 
614-766-7762 
216-681-8500 
216-541-1762 
216-386-5858 

513-456-4183 
513-832-2222 
513-832-3770 
216-731-2400 
513-879-7666 


FAIRBORN.  OH  45324- 513-426-7800 
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HOTEL  AND  Motel  Fire  Safety  act  National  Master  List  November  16.  l993~Continued 


Property  name 


RAMADA  INN 

RED  ROOF  INN  INC 

THE  WRIGHT  MOTEL 

CAPRI  MOTEL _.. 

CARRIAGE  INN  MOTEL 

RAMADA  INN 

STUDIO  PLUS  FAIRRELD  INC  . 

COUNTRY  HEARTH  INN  

CROSS  COUNTRY  INN  

DAYS  INN  

ECONO  LODGE 

FINDLAY  FAIRRELD  INN  

RNDLAY  INN  AND  CON- 
FERENCE CENTER. 

RNDLAY  SUPER  8  MOTEL  

KNIGHTS  INN 

KNIGHTS  STOP 

COMFORT  INN  MIDOLETOWN  . 

ECONO  LODGE 

HOUDAY  INN  MIDDLETOWN  .... 

HOWARD  JOHNSON  MOTOR 
LODGE. 

KNIGHTS  INN  

BEST  WESTERN  HOTEL  FRE- 
MONT 

HOLIDAY  INN  FREMONT  

KENYON  INN  „ 

ELDORADO  MOTEL 


POBox/RtNo. 


RT.  122 


GREENVILLE  INN „ 

BEST  WESTERN  EXECUTIVE 
INN. 

CROSS  COUNTRY  INN  

RAMADA  INN  SOUTH  

RED  ROOF  INN  GROVE  CITY  .. 

EATONS  HAMILTON  INN 

GRAYSTONE  MOTEL 

HAMILTONIAN  

INN  TOWN  MOTEL 

QUALITY  INN 

QUALmr  INN  EDWARDS  

MOTEL  6 

GREYSTONE  MOTEL 

PARAGON  INN  

COURTYARD  BY  MARRIOTT  .... 

CROSS  COUNTRY  INN  

FAIRFIELD  INN  BY  MARRIOTT  . 

RED  ROOF  INN  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

TRUCK  WORLD  MOTOR  INN  .... 

SUPER  9  MOTEL  HUBER 
HEIGHTS. 

HOLIDAY  INN  HUDSON 

COMFORT  INN 

BUDGETEL  INN 

CLEVELAND  HILTON  SOUTH  ... 

COMFORT  INN  

HARLEY  HOTEL  

HOLIDAY  INN  CLEVELAND 
INDEPENDENCE. 

RED  ROOF  INN  

COMFORT  INN  „ 

DAYS  INN  JACKSON  

SUPER  8  KENT  

KINGS  ISLAND  INN  AND  CON- 
FERENCE CTR. 

THE  FOUNTAIN  INN  MOTEL 

ARBORQATE  INN 

HOLIDAY  INN  LANCASTER 

SHAWS  RESTAURANT  AND 
INN. 


PO  BOX  527 


PO  BOX  225 


Str»et  address 


1600  FOX  ST  _ 

1901  BROAD  AVE 

820TIFRNAVE  

3458  COMMERCE  OR 

4385  E.  2ND  ST  

6147  W.  OHIO  

1-75  AND  SR  122 


8500  CLAUDE  THOMAS  RD 
3701  N.  SR  53  


100  W.  WIGGIN  ST 
13701  BROADWAY 


851  MARTIN  ST  

4026  JACKPOT  RD 


4055  JACKPOT  RD  

1879  STRINGTOWN  RD  

1900  STRINGTOWN  RD  

1767  DIXIE  HWY  

615  N.  RIVERSIDE  DR  

ONE  RIVERFRONT  PLAZA 

20  S.  ERIE  HWY  

1137  STONE  DR  

10900  NEW  HAVJEN  RD 

3950  PARKWAY  LN  .„ 

8190  US  RT.  50  E 

883  W.  MAIN  ST 

1435  E.  MALL  DR 

1201  E.  MAU  DR 

1401  E.  MALL  DR „... 

1214  CORPORATE  DR 

6101  TRUST  DR 


7010  TRUCK  WORLD  BLVD. 
8110  OLD  TROY  PIKE  


240  HINES  HILLS  RD  

2119  W.  CLEVELAND  RD 

6161  OUARRYLN 

6200  QUARRY  LN 

6191  OUARRYLN  

5300  ROCKSIDE  RD 

6001  ROCKSIDE  RD 


6020  QUARRY  LN „.. 

605  E.  MAIN  ST 

972  E.  MAIN  ST 

4380  EDSON  RD , 

5691  KINGS  ISLAND  DR 


225  MAPLE  AVE  

1327  RIVER  VALLEY  BLVD. 

1858  N.  MEMORIAL  DR 

123  N.  BROAD  ST 


800  N.  BROAD  ST _ 

2580  COLUMBUS  GLENN  HWY 

18  S.  BROAD  ST 

3256  DIXIE  HWY.  RT.  4 _ 

6419  DIXIE  HWY  

4670  DIXIE  HWY 

9651  SEWARD  RD „. 

1020  INTERSTATE  CT  .„ 

1951  BROAD  AVE 

1305  W.  MAIN  CROSS  ST 

316  EMMA  ST  „„ 

2000  TIFFIN  AVE  

200  E.  MAIN  CROSS  ..„ 


CIty/State/Zip 


FAJRBORN.  OH  45324- 
FAIRBORN.  OH  45324- 
FAIRBORN,  OH  45324- 
FAIRRELD.OH45014- 
FAIRRELD,  OH  45014- 
FAIRRELD.  OH  45014- 
FAIRRELD,  OH  450 14- 
RNDLAY.  OH  45840-  .„ 
RNDLAY,  OH  45840-  ... 
RNDLAY.  OH  45840-  ... 
RNDLAY,  OH  45840-  ... 
FINDLAY,  OH  45839-  ... 
RNDLAY,  OH  45840-  ... 


RNDLAY.  OH  45839-  .. 
RNDLAY,  OH  45840-  ,. 
FINDLAY.  OH  45480-  .. 
FRANKLIN.  OH  45005-  , 
FRANKLIN.  OH  45005-  , 
FRANKLIN,  OH  45005-  . 
FRANKLIN,  OH  45005-  , 

FRANKLIN,  OH  45005- , 
FREMONT,  OH  43420- , 


FREMONT.  OH  43420- ..... 

GAMBIER,  OH  43022- 

GARFIELD       HEIGHTS, 

44125-. 
GREENVILLE.  OH  45331- 
GROVE  CITY,  OH  431 23- 


OH 


GROVE  CITY.  OH  43123-  ... 
GROVE  CITY,  OH  43123-  ... 
GROVE  CITY,  OH  43123-  ... 

HAMILTON,  OH  45011- 

HAMILTON,  OH  45011- 

HAMILTON.  OH  45011- 

HAMILTON.  OH  45011-  . 

HARRISON,  OH  45030-  

HARRISON,  OH  45030- 

HILLIARD,  OH  4320^  

HILLSBOflO,  OH  45133-  .._., 

HILLSBORO.  OH  45133- 

HOLLAND,  OH  43528-  

HOLLAND.  OH  43528-  

HOLLAND.  OH  43528-  

HOLLAND.  OH  43528-  

HOLLAND,  OH  43528-  


Tslsphons 


HUBBARD.  OH  44425-  ..„ 

HUBER  HEIGHTS.  OH  45424-  , 

HUDSON.  OH  44236- 

HURON.  OH  44639-  

INDEPENDENCE.  OH  44131-  ., 
INDEPENDENCE.  OH  44131-  ., 
INDEPENDENCE.  OH  44131-  .. 
INDEPENDENCE,  OH  44131-  ., 
INDEPENDENCE.  OH  44131-  ., 

INDEPENDENCE,  OH  44131-  .. 

JACKSON,  OH  45640-  

JACKSON,  OH  45640-  

KENT,  OH  44240- 

KINGS  ISLAND,  OH  45040- 


LAKESIDE.  OH  43440-  .... 
LANCASTER,  OH  43130- 
LANCASTER,  OH  431 30- 
LANCASTER,  OH  43130- 


513-879-3920 
513-426-6116 
513-878-9395 
513-663-3460 
513-874-4774 
513-829-7000 
513-860-6733 
419-423^4303 
419-424-0466 
419-423-7171 
419-422-0154 
419-424-8940 
419-422-6682 

419-422-8863 
419-666-3550 
41»-422-6516 
513-420-9378 
513-746-3627 
513-424-1201 
513-424-3551 

513-746-2841 
419-334-9551 

419-334-2682 
216-951-7933 
216-581-3333 

513-54^-3613 
614-875-7710 

614-871-«617 
614-871-2990 
614-875-8543 
513-863-4212 
513-663-2900 
513-896-6200 
513-896-6530 
513-574-6000 
513-367-5200 
614-771-1500 
513-393-1966 
513-393-4730 
419-866-1001 
419-666-6565 
419-867-1144 
419-866-6512 
419-867-9555 

216-534-8191 
513-271-8888 

216-653-6306 
419-433-5359 
216-a7-1133 
216-447-1300 
216-328-7777 
216-623-3900 
216-867-4013 

216-U7-O030 
614-286-7581 
614-286-3464 
216-678-8817 
513-241-6800 

419-798-4461 
614-755-6230 
614-653-3040 
614-653-5522 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993— Continued 


Property  nam* 


BEST    WESTERN     HERITAGE 

INN. 

KNIGHTS  INN  ...„ 

THE  GOLDEN  LAMB 

DAYS  INN  MOTEL  .„ 

HOLIDAY  INN  LIMA 

KNIGHTS  COURT 

KNIGHTS  INN  ^ 

MOTEL  6  #586 —...^.u.... 

SHAWNEE  INN  

THE  INN  AT  CEDAR  FALLS  

TRAJLS  INN 

LITTLE  BROWN  INN .. 

KNIGHTS  INN  

MOTEL  6  «525 

COMFORT  INN  NORTH  

HOLIDAY  INN  

KNK5HTS  INN  _„ 

SUPER  8  MOTEL  MANSFIELD  .. 

BEST  WESTERN  MARIETTA 

HOLIDAY  INN  

KNK3HTS  INN  

SUPER  8  MOTEL  MARIETTA  .... 

THE  LAFAYETTE  HOTEL  INC  ... 

FAIRFIELD  \HN  MARION  

HARDING  MOTOR  LODGE 

COUNTRY  HEARTH  INN  

DAYS  INN  

BEST    WESTERN    KINGS    IS- 
LAND. 
HOLIDAY  INN  

BUCKEYE  MOTEL 

CROWN  MOTEL  

LANE  MOTEL _ 

MILLS  MOTEL 

SUPER  8  MOTEL  MASSILLON  .. 

COMFORT  INN  

CROSS  COUNTRY  INN 

DAYS  INN  TOLEDO  „ 

HAMPTON        INN        TOLEDO 

SOUTH. 
KNIGHTS  INN  TOLEDO  WEST  .. 


POBox/RtNo. 


PO  BOX  303 


POBOX42 


RED  ROOF  INN  

ST  LUKE  HOSPITAL  

ARBORGATE  INN  MOTEL 

KNK3HTS  INN  

SUPER  8  MOTEL  MENTOR 

BEST  WESTERN  CONTINEN- 
TAL INN. 

COURTYARD  BY  MARRIOTT  .... 

GUEST  QUARTERS  SUITE  INN 

HOLIDAY  INN  DAYTON  MALL  ... 

knkjHTS  inn 

MOTEL  6  5«1# 

RED  ROOF  INN  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

CROSS  COUNTRY  INN  

HARLEY       OF       CLEVELAND 

WEST. 
HOUDAY  INN  HOPKINS  INTER- 

NATKJNAL 
M0TEL6  1111# 


RED  ROOF  INN 


RESIDENCE     INN     BY     MAR- 
RIOTT 


StrMtaddTM* 


674  N.  BROADWAY  „.... 

725  E.  MAM  ST  ..„...„....„„„, 

27  BROADWAY 

1250  NUEBRECHT  RO  . 

1816  HARDING  HWY  „ 

1430  BELLEFONTAiNE  AVE 
2285  N.  EASTOWN  RO  ... 

1800  HARDING  HWY _ 

30916  LAKE  LOGAN  RD 

21190  SR  374 

870  US  42  NE „ 

840  S.  MARKET  ST 

240  E.  HIGHLAND  RD  

311  E.  HIGrt>NDRD  

500  N.  TRIMBLE  RD  

116  PARK  AVE.  W  

555  N.  TRIMBLE  RO  

2425  INTERSTATE  OR  

279  MUSKINGUM  DR  

701  PIKE  ST  

1-77  AND  SR  7  

46   ACME    ST.    WASHINGTON 

CENTER. 

101  FRONT  ST „... 

227  JAMESWAY  

1065  DELAWARE  AVE  ....„ 

SQUARE  DR 

16420  ALLENBY  DR  

9815    MASON    MONTGOMERY 

RD. 
10561  MASON  MONTGOMERY 

RD. 

12061  LINCOLN  WAY 

4001  UNCOLN  WAY  E 

4331  LINCOLN  WAY  E _ 

4531  LINCOLN  WAY  E 

242  UNCOLNWAY  W 

1426  REYNOLDS  RD 

1704  TOUGATE  DR  

150  DUSSEL  DR  

1409  REYNOLDS  RO  ._ 

1520  S.  HOLLAND  SYLVANIA 
RD. 

1570  REYNOLDS  RD 

5001  MONCLOVA  RD  

7677  REYNOLDS  RD 

8370  BROADMOOR 

7325  PALLISADES  PKWY 

155  MONARCH  LN 


100  PRESTKjE  PL  

300  PRESTKJE  LN  

7999  PRESTK3E  PLAZA 

185  BYERS  RD  

8101  SPRINGBORO     ... 

222  BYERS  RO  

155  PRESTIGE  PL  


7233  ENGLE  RD  

17000  BAGLEY  RO  

7230  ENGLE  RO  

7219  ENGLE  RD  

17555  BAGLEY  RO  

17525  ROSBOUGH  OR 


Ctty/Stat«/Zlp 


LEBANON.  OH  45036- 


LEBANON.  OH  45036-  ..._.. 

LEBANON.  OH  45036-  

LIMA.  OH  45801- 

UMA,  OH  45804-  , 

LIMA.  OH  45801-  , 

LIMA,  OH  45801- , 

UMA.  OH  45801- 

LOGAN.  OH  43138- 

LOGAN,  OH  43138- >. 

LONDON,  OH  43140- 

LOUOONVILLE.  OH  44842- 
MACEDONIA.  OH  44056-  .... 
MACEDONIA.  OH  44056-  .... 

MANSFIELD.  OH  4490fr- 

MANSFIELD,  OH  44902- 

MANSFIELD,  OH  44906- 

MANSFIELD,  OH  44903- 

MARIETTA.  OH  45751-  

MARIETTA,  OH  45750-  ....... 

MARIETTA.  OH  45750-  

MARIETTA,  OH  45750-  

MARIETTA.  OH  45750-  

MARKJN,  OH  43302- 

MARION,  OH  43302-  

MARYSVILLE,  OH  43040-  ... 
MARYSVILLE.  OH  43040-  ... 
MASON,  OH  45040-  


MASON,  OH  4504O- 


MASSILLON,  OH  44646- 
MASSILLON.  OH  44646- 
MASSILLON.  OH  44646- 
MASSILLON,  OH  44646- 
MASSILLON,  OH  44646- 
MAUMEE.  OH  43537-  ..... 

MAUMEE,  OH  43537- 

MAUMEE.  OH  43537-  ..... 
MAUMEE,  OH  43537- 


MAUMEE,  OH  43537- 


MAUMEE.  OH  43537- 

MAUMEE,  OH  43537- 

MENTOR,  OH  44060- 

MENTOR.  OH  44060- 

MENTOR,  OH  4406O- 

MIAMISBURG,  OH  45342- 

MIAMISBURG.  OH  45342- 
MIAMISBURG,  OH  45342- 
MIAMiSBURG,  OH  45342- 
MIAMISBURG,  OH  45342- 
MIAMISBURG,  OH  45342- 
MIAMISBURG,  OH  45342- 
MIAMISBURG,  OH  45342- 


Tai«phon« 


MIDDLEBURG     HEIGHTS,    OH 

44130-. 
MIDDLEBURG     HEIGHTS,    OH 

44130-. 
MIDDLEBURG    HEIGHTS,    OH 

44130-. 
MIDDLEBURG     HEIGHTS,    OH 

44130-. 
MIDDLEBURG    HEIGHTS,    OH 

44130-. 
MIDDLEBURG    HEIGHTS,    OH 

441 30-. 


419-«»-4111 

614-032-3034 
513-032-6065 
419-227-6615 
419-222-0004 
410-227-2221 
410-331-0215 
410-226-0456 
614-365-6674 
614-065-7489 
614-852-0415 
410-004-5525 
216-467-1081 
216-386-6161 
418-474-1000 
410-525-6000 
419-529-2100 
410-758-6875 
614-374-7211 
614-374-0660 
614-373-7373 
614-374-6888 

614-373-5522 
614-380-6636 
614-383-6771 
614-387-0300 
513-644-O400 
513-306-3287 

513-721-2634 

216-632-5222 

216-477-4591 
216-477-6476 
216-477-3471 
216-837-6880 
410-693-2800 
419-891-0880 
419-69^-0060 
410-603-1004 

410-866-1380 

410-093-0292 
410-883-6003 
216-040-0749 
216-953-8835 
216-051-6558 
513-866-5500 

513-433-3131 
513-436-2520 
513-434-6030 
513-850-8797 
513-434-8750 
513-866-0705 
513-434-7881 

216-766-0037 

216-243-6200 

216-243-4040 

216-234-0000 

216-243-2441 

216-662-6500 
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Prepeily  name 


SIGNATURE  INN  MIDDLEBURG 

HEIGHTS. 

TRUEBROOKE  INN 

DIXIE  MOTOR  COURT 

FANTASY  FARM  MOTEL  

SUPER    8    MOTEL     MIDDLE- 

TOWN. 

DAYS  INN  

SUPER  8  MOTEL  

THE  INN  AT  HONEY  RUN  

HOUOAY  MN  

ECONOLODQE 

BEST  WESTERN  VALLEY  INN  .. 


DELPHIAN  MOTOR  INN 

L  K  MOTEL  ». 

MOTEL  8  #254 


POBox/RlNo. 


DUKES  INN  MOTEL 


MOTEL  6  #1135 

RARLEIGH  INN 

RED  ROOF  INN 

SHERATON  BELDEN  INN „. 

HAMPTON         INN         NORTH 

OLMSTED. 
PIERRE        RADISSON        INN 
CLEVELAND. 

COMFORT  INN  SOUTH  . 

PIERRE  RADISSON  INN 

COMFORT  INN  EAST  _ 

MAUMEE  BAY  RESORT  

DAYS  INN  OXFORD „ 

MARCUM  CONFERENCE  CEN- 
TER. 
MARCUM  CONFERENCE  CEN- 
TER. 

OXFORD  MOTEL 

BEST   WESTERN    EXECUTIVE 
MN 

HOUDAY  INN  I  75 

COMFORT  INN 

BEST  WESTERN  PORT  CUN- 
TON. 

COMFORT  INN 

DAYS  MN  PORT  CLINTON 

HARBORMASTER  MOTEL 

ISLAND  HOUSE  HOTEL  

LAKELMIO  MOTEL 

PHILS  INN _ 

HOUOAY  MN  PORTSMOUTH  _. 

PERRY  HOUDAY  MOTB. 

CROSS  COUNTRY  INN 

LA  OUMTA  MN 

LENNOX  INN 


PO  BOX  727 


RAMAOA  INN 

RED  ROOF 

REYNOLDSBURG. 

LAKE  MOTEL 

raCHFIELD  HOUDAY  INN 

SUMMIT  MOTEL 

DAYS  MN  WEST 

HOSPITALITY  MN  .... 

RED  ROOF  MN  #101 


INN 


ST    CLAIRSVIU^    SUPER    8 
MOTEL 


POBOX 
POBOX 


11900 
180  _.. 


StTMl  address 


T 


17550  ROS60UGH  DR 


9637  SR  534 

2760  CINCINNATi"daYTON  to" 
5885  HAMILTON  MK)DLETOWN 
3553  COMMERCE  DR  


11410  SR  250 

11313  MILAN  TO.. 

6920  CR  203 

RR  3 

2450  DRYDENTO  ZZ 

131  BLUEBELL  DR  SW 


1281  W.  HWH  AVE 

1256  W.  HKIH  EXTBfnON 

181  BLUEBELL  DR  „ 

299  ADENA  DR  


NW 


6680  SUNSET  STRIP  AVE 

500  N.  MAIN  ST  _... 

5353  INN  CIRCLE  CT.  NW  -... 

4375  METRO  CIR 

25105  COUNTRY  CLUB  BLVD 

25070  COUNTRY  CLUB  TO  ... 


2426  OREGON  TO 

3695  ORANGE  PL 

2930  NAVARRE  AVE  „ 

1750  PARK  RD.  #2 

6  E.  SYCAMORE  

MIAMI  UNIVERSITY  ..„ 

100  PATTERSON  AVE 


5389  COaEGE  CORNER  RD 
2741  HELEN  DR 


10621  FREMONT  PARK 

987  E.  ASH  ST  

1734  E.  PERRY  ST  


1723  E.  PERRY  ST  _ 

2149  E.  GILL  RD  

1735  E.  PERRY  ST  

102  MADISON  ST  „ 

121  E.  PERRY  ST  

1704  E.  PERRY  ST  

US  23  N,  

99  CONCORD  AVE 

2055  BR«E  TO 

2447  BRICE  RD  

13700  REYNOLDSBLJRG  BALTV 

MORE. 
2100  BRICE  TO 

2448  BRICE  TO IZZ! 


5145  BRECKSVU^  RD 
4742  BRECKSWXE  RD 
5175  BRECKSVILLE  RD 
52601  HOUOAY  DR _ 


1-70  AND  BANFtELD  TO 
68031  RED  ROOF  LN  ... 
68400  MATTHEWS  OR  ... 


Oty/Stata/Zip 


MIDDLEBURG     HEKjHTS,    OH 
44130-. 

MIDDLEFIELD.  OH  44062- 

MIDDLETOWN,  OH  45044- 

MIDDLETOWN.  OH  45044- 

MiOIXETOWN.  OH  45042- 


MILAN.  OH  4484»-  

MILAN.  OH  44870- 

MILLERSBURQ.  OH  44654- 
MONTPEUEa  OH  43643-  „ 
MORAINE,  OH  4543»- 


OH 


OH 
OH 
OH 
OH 


NEW       PHILADELPHIA, 

44663-. 
NEW       PHILADELPHIA, 

4466!) 
NEW       PHILADELPHIA. 

44663-. 
NEW       PHILADELPHIA. 

44663-. 
NEWCOMERSTOWN. 

43832-. 
NORTH  CANTON.  OH  44720-  . 
NORTH  CANTON.  OH  44720-  .. 
NORTH  CANTON.  OH  44720-  „ 
NORTH  CANTON.  OH  44720-  .. 
NORTH  OLMSTED.  OH  44070- 

NORTH  OLMSTED.  OH  44070- 

NORTHWOOD,  OH  43619- 

ORANGE  VILLAGE,  OH  441 22- 

OREGON,  OH  43616- 

OREGON.  OH  43618-  

OXFORD,  OH  45066- 

OXFORD,  OH  45056- 

OXFOf».  OH  45068- 


OXFORD.  OH  45056- 

PERRYSBURG.  OH  43351-  . 

PERRYS8URG.  OH  43551-  ., 

POUA.  OH  45366-  _ 

PORT  CUNTON.  OH  43452- 


PORT  CUNTON,  OH  43452-  „, 
PORT  CUNTON,  OH  43452-  .. 
PORT  CLINTON.  OH  43452-  ... 
PORT  CUNTON,  OH  43452-  ... 
PORT  CUNTON,  OH  43452-  ... 
PORT  CLINTON,  OH  43452-  ... 
PORTSMOUTH.  OH  45662-  .... 

PUT  M  BAY.  OH  43456- 

REYNOLDSBURG.  OH  43068- 
REYNOLDSBURG,  OH  43068- 
REYN0LDS8URG.  OH  43147- 

REYNOLDSBURQ,  OH  4306O- 
REYN0LDS8URG.  OH  43068- 


RICHFIELD.  OH  44286-  . 
RK>1REL0.  OH  44280-  . 
RICHFIELD.  OH  44286-  . 
SAINT       CLAIRSVILLE. 

43960-. 
SAMT       CLAIRSVILLE. 

43960-. 
SAINT 

43860-. 
SAINT 

43950-. 


OH 
OH 


CLAIRSVILLE,       OH 
CLAIRSVnXE.       OH 


Tetephone 


216-234-^31 

216-803-4200 
513  426  8486 
513-530-9706 
513-422^4868 

419  499  4961 
419-480-4871 
216-887-4011 
419-486-6555 
513-298-0080 
216-330-7730 

216-339-6644 

216-330-6871 

216-338-8530 


61 


116 


216-494-7611 
216-490-9600 
216-490-1970 
216-484-6404 
216-734-4477 

216-585-6091 

419-866-2600 
216-953-0500 
419-691-8911 
410-836-1466 
513-523-0000 
513-520-4226 

513-523-6353 

513-52»-1880 
410-874-9181 

419-874-1933 
513-778-8100 
419-734-2274 

419-732-2929 
419-734-4945 
410-734-6633 
419-734-2166 
419-734-2101 
419-734-2012 
614-354-2851 
410-286-2107 
614-884-3880 
614  "vOO  0466 
614-861-7800 

614-864-1280 
614-664-0883 

«i  fr'^ow"3v5 1 
216-836-6014 
«f  6  "00^^661 
614-686-0100 

814-606-3861 

614-89S-4057 

814-686-1904 
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Hotel  and  Motel  Fire  Safety  act  National  Master  List  November  16,  l993--Contlnued 


Property  nam* 


S  &  W  MOTEL  

A  NK3HT  INN  

ALL  AMERICAN  MOTOR  INN  .... 

BEST  BUDGET  INN 

COLONIAL  INN  RESORT 

DAYS  INN  

DAYS  INN  NORTH  

ECONO  LODGE 

FAIRFIELD  INN  BY  MARRIOTT 
SANDUSKY. 

FRIENDSHIP  INN  

FRIENDSHIP  INN 

GREENTREE  INN 

HOLIDAY  INN  SANDUSKY  

NORTH  COAST  INN  INC 

RADISSON  HARBOUR  INN  

RAMADA  INN  SANDUSKY 

SANDCASTLE  SUITES  HOTEL  . 

SANDUSKY  TRAVELODGE  

SHERATON  SANDUSKY  „ 

VACATION  INN 

ENVOY  INN  SHARONVILLE  

FAIRFIELD  INN  MARRIOTT  

GUEST  QUARTERS  SUITE  INN 

HOLIDAY  INN  1-275  N  

HOMEWOOO  SUITES  

MOTEL  6 

MOTEL  6 

RED  ROOF  INN  

SIGNATURE  INN  

COMFORT  INN  SIDNEY  

SIDNEY  HOLIDAY  INN 

MIDWESTERN  INN 

COUNTRYSIDE  INN  

ARBORGATE  INN  MOTEL 


POBox/RtNo. 


PO  BOX  251 


PO  BOX  5006 


BUDGETEL  INN 

CROSS  COUNTRY  INN  

SHERATON  SPRINGDALE  

STUDIO  PLUS  

DAYS  INN  SPRINGRELD  WEST 

DRAKE  MOTEL 

HEARTLAND  MOTEL  

HOLIDAY  INN  SPRINGFIELD 
SOUTH. 

HOWARD  JOHNSON  

IMPERIAL  HOUSE  MOTEL  

SPRINGFIELD  INN  

HOLIDAY  INN  STEUBENVILLE  . 

ST  JOHN  MEDICAL  CENTER  .... 

SUPER  8  MOTEL  STEUBEN- 
VILLE. 

COUNTRY  PRIDE 

COMFORT  INN  

HOLIDAY  INN  STRONGSVILLE  . 

RED  ROOF  INN  

BED  AND  BREAKFAST  BARN  ... 

TOLEDO  AIRPORT  MOTEL  

RiVERVIEW  INN  MOTEL  

CROWN  INN  

ECONOLODGE  

HOLIDAY  INN  SOUTHWYCK 

MANHATTEN  INN _. 

MOTEL  6  #794  

PROMEDICA  INN  

RADISSON  HOTEL  TOLEDO 

RED  ROOF  INN  tise  

SECOR  INN  

SHERATON  WESTGATE  

TOLEDO  HILTON  

TOLEDO  MAflRK)TT  PORT- 
SIDE. 


PO  BOX  207 


PO  BOX  454 


Street  address 


1321  CEUNA  RD 

5410  MILAN  RD 

1711  CLEVELAND  RD 

5018  MILAN  RD 

2405  CLEVELAND  RD 

4315  MILAN  RD 

1832  CLEVELAND  RD 
1904  CLEVELAND  RD 
6220  MILAN  RD 


1021  CLEVELAND  RD 

3309  MILAN  RD 

1936  CLEVELAND  RO 

5513  MILAN  RD 

3304  MILAN  RD 

2001  CLEVELAND  RO 
5608  MILAN  RD „.... 


5906  MILAN  RD 

1119  SANDUSKY  MAU  BLVD  „ 

2218  CLEVELAND  RD  

11620  CHESTER  RD  

11171  DOWLINDR  

6300  E.  KEMPER  RD 

3855  HAUCK  RD  

2670  KEMPER  RD  

2000  E.  KEMPER  RD 

3850  HAUCK  RD  

11345  CHESTER  RD  

11385  CHESTER  RD  

1959  W.  MICHIGAN  AVE  

1-75  &  SR  47  

6110  SOM  CENTER  RD  

3802  DRY  RUN  RD  

10110  PRINCETON  GLENDALE 
RD. 

12150  SPRINGFIELD  PARK  

330  GLENSPRINGS  DR 

11911  SHERATON  LN  

11645  CHESTERDALE  RD  

1715  W.  NORTH  ST 

3200  E.  MAIN  ST 

325  W.  COLUMBIA 

383  E.  LEFFEL  LN  


11  W.  LEFFELLN  

2  W.  LEFFEL  LN  

100  S.  FOUNTAIN  AVE  ... 

UNIVERSITY  BLVD  

ST.  JOHN  HEIGHTS  

1505  UNIVERSITY  BLVD 


k-280  AND  LIBBEK  RD  

9789  SR  14 

15471  ROYALTON  RD 

15385  ROYALTON  RO „.. 

RT.  1  CR  70 

11201  AIRPORT  RD 

1927  S.  SR  53  

1727  W.  ALEXIS  RD  

1800  MIAMI  ST 

2429  REYNOLDS  RD.  S 

1821  E.  MANHATTAN  BLVD  .... 
5335  HEATHERDOWNS  BLVD 

2121  HUGHES 

101  N.  SUMMIT  ST  

3530  EXECUTIVE  PKWY 

3560  SECOR  RD _.... 

3536  SECOR  RO 

3100  GLENDALE  AVE  .„ 

TWO  SEAGATE 


CHy/Stata/Zlp 


SAINT  MARYS,  OH  45885- 

SANDUSKY.  OH  44870- 

SANDUSKY,  OH  44870- 

SANDUSKY.  OH  44870- 

SANDUSKY.  OH  44870- 

SANDUSKY.  OH  44870- 

SANDUSKY.  OH  44870- 

SANDUSKY.  OH  4487(>- 

SANDUSKY.  OH  44670- 


SANDUSKY,  OH  44870- 

SANDUSKY.  OH  44870- 

SANDUSKY,  OH  44870- 

SANDUSKY.  OH  44870- 

SANDUSKY.  OH  44870- 

SANDUSKY,  OH  44870- 

SANDUSKY,  OH  44870- 

SANDUSKY,  OH  44871- 

SANDUSKY.  OH  44870- 

SANDUSKY,  OH  44870- 

SANDUSKY.  OH  44870- 

SHARONVILLE,  OH  45246-  

SHARONVILLE,  OH  45241-  

SHARONVILLE,  OH  45241-  

SHARONVILLE.  OH  45241-  

SHARONVILLE,  OH  45241-  

SHARONVILLE,  OH  45241-  

SHARONVILLE,  OH  45241-  

SHARONVILLE,  OH  45241-  

SHARONVILLE,  OH  45241-  

SIDNEY,  OH  45365- 

SIDNEY.  OH  45365- 

SOLON,  OH  4413^ 

SOUTH  LEBANON,  OH  45065- 
SPRINGDALE,  OH  45246-  


SPRINGDALE, 
SPRINGDALE, 
SPRINGDALE, 
SPRINGDALE, 
SPRINGFIELD. 
SPRINGRELD, 
SPRINGFIELD, 
SPRINGFIELD, 


OH  45246- 
OH  45246- 
OH4524^ 
OH  45246- 
OH  45504- 
OH  45505- 
OH  45504- 
OH  45505- 


SPRINGFIELD,  OH  45506-  ... 
SPRINGFIELD,  OH  45506-  ... 
SPRINGFIELD,  OH  45502-  ... 
STEUBENVILLE,  OH  43952-  . 
STEUBENVILLE.  OH  43952-  . 
STEUBENVILLE.  OH  43952-  . 

STONEY  RIDGE,  OH  43463- 
STREETSBORO,  OH  44241- 
STRONGSVILLE,  OH  44136- 
STRONGSVILLE.  OH  44136- 
SUGARCREEK.  OH  44681-  .. 

SWANTON,  OH  43558-  

TIFFIN.  OH  44883-  

TOLEDO,  OH  43216-  _ 

TOLEDO,  OH  43605- 

TOLEDO,  OH  43614- 

TOLEDO,  OH  43608- 

TOLEDO,  OH  43614- 

TOLEDO,  OH  43606- 

TOLEDO,  OH  43604- 

TOLEDO,  OH  43606- 

TOLEDO,  OH  43606- 

TOLEDO,  OH  43606- 

TOLEDO,  OH  43614- 

TOLEDO.  OH  43604- 


Telephone 


419-394-2341 
419-627-0770 
419-625^700 
419-626-8148 
419-621-9000 
419-627-8884 
419-625-1333 
419-627-6000 
419-621-«S00 

419-527-2884 
419-626-8720 
419-626-6761 
419-626-6671 
419-626-6766 
419-627-2500 
419-626-6890 
419-627-2112 
419-627-8971 
419-625-6280 
419-625-6542 
513-771-0370 
513-772-4114 
513-48»-0636 
513-663-8330 
513-891-1066 
513-792-6944 
513-663-1123 
513-771-6141 
513-772-7877 
513-492-3001 
513-492-1131 
216-248-01 10 
513-494-1001 
513-674-3345 

513-671-2300 
513-671-6556 
513-671-6600 
513-771-2457 
513-<J24-5561 
513-325-7334 
513-324-5601 
513-322-8797 

513-322-4941 
513-324-5501 
513-322-3600 
614-282-0901 
614-264-8000 
614-282-9534 

419-837-5392 
216-626-6511 
216-238-8800 
216-238-0170 
216-652-2337 
419-665-5531 
419-447-6313 
419-473-1485 
419-666-5120 
419-381-8765 
419-729-3901 
419-865-2308 
419-471-4660 
419-241-3000 
419-536-0118 
419-531-2666 
419-535-7070 
419-381-6800 
419-241-1411 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993— Continued 


Properly  name 


arborqate  inn  troy 

MICROTEL - 

SUPER  8  MOTEL  TWMSBURQ 

COUNTRY  HEARTH  INN  

COMPORT  INN  UPPER  SAN- 
DUSKY. 

CROSS  COUNTRY  INN 

DAYTON  AIRPORT  INN  

DAYS  INN  AKRON  WADS- 
WORTH. 

PARK  HOTEL 

KNIGHTS  INN  _ 

EXIT  THREE  MOTEL 

SCKyrO  MOTEL  _. 

CREEKWOOO  MOTH. 

SUNDOWN  MOTEL 

CwU^R^^^LHac  •••••*•••••••••  •••■M 

KNK3HTS  INN 

CROSS  COUNTRY  INN  

KNK3HTS  tfm  _ „ 

CROSS  COUNTRY  INN  

HAMPTON  INN  

HOUOAY  INN  WESTLAKE 

RED  ROOF  INN  

RESIOe^CE  INN  BY  MAR- 
RIOTT. 

HAMPTON  INN  

FAIRRELD  INN  BY  MARRIOTT  . 

RED  ROOF  INN 

TRAVELODGE  CLEVELAND 
WiaOUGHBY. 

WILMINGTON  INN 

ECONO  LODGE  WOOSTER  ...... 

L  K  MOTEL  

THE  WOOSTER  INN  

HILTON  INN  NORTH 

THE  WORTHINGTON  INN  

ALLEMGATE  „ 

HOUOAY  INN  XENIA  

AUSTttfTOWN  SUPER  8 
MOTEL 

BEST  WESTERN  MEANDER 
INN 

WKX  POaOCK  INN 

COMPORT  INN 

ZANESVILLE  FAIRFIELD  INN  .... 
ZANESyiLLE  SUPER  8  MOTEL 


I!  <* 


OklahoiM 
RAMAOAINN 
HOUOAY  INN  ARDMORE  . 

RAMADA  INN 

HOUOAY  INN  

ECONO  LODGE „ 

HOUOAY  INN  SOUTH 

TRAVELERS  MN 

COMPORT  INN  

LA  QUINTA  MOTOR  INN  .. 

HOLIDAY  INN  .._ 

HOLIDAY  INN 

OUALriY  INN  ._ 

HOLIDAY  INN  m»»— *•.•*.■»••< 

CENTURY  INN 

HOUOAY  INN  EAST 

DAYS  MN  MUSKOGEE  ... 
NUtWAN  iNN  ,..■....■.■<>♦*...«.. 
RESIOeCE     MN     BY 

RK>TT. 
SHERATON  INN  NORMAN 


MAR- 


POBox/RtNa 


PO  BOX  130 


PO  BOX  552 


Street  address 


30  TROYTOWN  OR  .... 
1210  BRUKNER  OR  _. 
8848  TWIN  HILLS  OR 
111  MCCAULEY  OR  ... 
7060  SR  30 


550  E.  NATIONAL  RO 

DAYTON  INTERNATIONAL  AIR- 
PORT 

FIVE  paIrk  centre  BLVD 


136  N.  PARK  AVE  >. 

1820  COLUMBUS  AVE  

8224  SR  108 

10964  S  US  23 

401  S.  MAIN  ST 

812  S.  PENN  AVE.  a  8TH  ST 
2871  US  RT.  35  E 


8367  CINCINNATI  DAYTON  RD 

7313  KINGSGATE  WAY 

909  S.  STATE  ST  „ 

32  HEATHERDOWN  OR 

25200  SPERRY  DR  ..„ 

29680  DETROIT  RO 

1100  CROCKER  RD 

29606  CLEMMES  RO 

30100  CLEMENS  RD  


28611  EUCLID  AVE  

35110  MAPLEGROVE 

4166  SR  306 , 

34600  MAPLEGROVE  RD 


909  RFE  AVE 

2139  UNCOLN  WAY 

969  TIMKEN  RD  

810  E.  WAYNE  AVE 

7007  N.  HIGH  ST  „ _„ 

649  HIGH  ST  *•...«....«•...»••.••••, 

38  &  ALLISON  AVE  

300  XENIA  TOWNE  SQUARE 
5280  76TH  OR  W.  


870  N.  CANRELD  NILES  RO 


603WKa<AVE  , 

500  MONROE  ST  .„. 

725ZANEST 

2440  NATIONAL  RD 


2515  E.  BROADWAY  

2705  W.  BROADWAY  

2700  W.  BROADWAY  

1410  SE  WASHINGTON  BLVD 

1401  N.  ELM  PL  

2600  N.  ASPEN  _ 

19250  T1MBERCREST  OR  „..„ 

2247  GARY  BLVD  _ 

5501  TINKER  DIAGONAL  

2015  N.  HWY.  81  

MO  &  HWY.  6 

14831  S.  CASPER „ 

HWY.  75  »  TRUDGEON  

906  HWY.  81  S _... 

5701  TINKER  DIAGONAL  

900  S.  32ND  ST  „ „... 

2681  JEFFERSON „... 

1000  N.  INTERSTATE  DR  


CKy/Stata/Zlp 


TROY.  OH  45375- _ 

TROY.  OH  45373-  

TWINSBURG,  OH  44087-  

UHRICHSV1LLE.  OH  44683-  

UPPER        SANDUSKY,        OH 
43361-. 

VANOAUA.  OH  45377- 

VANDALIA.  OH  45377- 

WADSWORTH.  OH  44281-  . 


WARREN,  OH  44481-  

WASHINGTON  CH.  OH  451 60- 

WAUSEON,  OH  43567- 

WAVERLY,  OH  46690- 

WAYNESVILLE.  OH  4506fr- 

WELLSTON.  OH  45682- 

WEST       ALEXANDRIA.        OH 

46381-. 
WEST  CHESTER  OH  4506fr-  ... 
WEST  CHESTER.  OH  4506^  ... 

WESTERVKJ-E.  OH  43061- 

WESTERV1LLE.  OH  43081-  ....„ 

WESTLAKE.  OH  4414S- 

WESTLAKE.  OH  44145- 

WESTLAKE.  OH  44145- 

WESTLAKE,  OH  44145- 

WESTLAKE..  OH  44145-  .„. 


WKXUFFE,  OH  4408^  

WILLOUGHBY.  OH  44094- 
WKXOUGHBY.  OH  44094- 
WILLOUGHBY.  OH  44094- 

WILMINGTON,  OH  46177-  . 
WOOSTER.  OH  44691- 

WOOSTER,  OH  44691- 

WOOSTER.  OH  44691- - 

WORTHINGTON.  OH  43085- 
WORTHINGTON,  OH  43085- 

XENIA.  OH  45385-  .„ 

XENIA,  OH  45385- _... 

YOUNGSTOWN,  OH  44515-  . 

YOUNGSTOWN.  OH  44515-  . 

YOUNGSTOWN,  OH  44503-  . 
ZANESVILLE.  OH  43701-  ...„. 

ZANESVILLE.  OH  43701- 

ZANESViaE.  OH  43701- 


ALTUS.  OK  73521- 

ARDMORE.  OK  73401- 

ARDMORE.  OK  73401-  

BARTLESVILLE.  OK  74006-  ~ 
BROKEN  ARROW.  OK  74012- 
BROKEN  ARROW.  OK  74012- 

CATOOSA.  OK  74105- 

CUNTON.  OK  73601- 

DEL  aiY.  OK  73115-  

DUNCAN.  OK  73533-  

ELK  CITY.  OK  73646-  ._L 

GLENPOOL,  OK  74033- 

HENRYETTA.  OK  74437- 

MARLOW,  OK  73056-  

MIDWEST  CITY.  OK  73110-  .... 

MUSKOGEE.  OK  74401- 

NORMAN.  OK  73060- 

NORMAN.  OK  73072- 

NORMAN.  OK  73072- 


513-338-1515 
513-336-0013 
216-425-2888 
614-387-0300 
418-294-1971 

513-888-7836 
513-898-1000 

216-336-7682 

M6-3e»-1200 
614-866-1569 
419-335-6786 
614-947-9947 
513-887-1000 
614-384-3230 
513-456-3000 

513-777-6121 

614-890-1244 
614-755-6230 
216-871-3893 
216-892-0333 
216-871-6000 
216-892-7920 
216-882-2254 

216-944-7400 
216-975-8922 
216-946-0872 
216-063-0500 

513-382-6000 
216-264-8883 
216-264-6222 
216-264-2341 
614-436-0700 
614-885-2800 
5i^'^35  uuuD 
513-372-0821 
216-793-7788 

216-544-2378 

216-744-4401 
614-454-4144 
614-453-8770 
614-455-3124 


405-477-3000 
405-223-7130 
405-226-1250 
918-333-8320 
918-258-0617 
81fr-2S&-7086 
918-266-7000 
405-323-6840 
405-672-0076 
405-252-1500 
405-225-6637 
916-322-6201 
918-652-2561 

405-737-4481 
918-663-3911 
405-360-1234 
406-366-0900 

405-364-2882 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  November  16, 199a-Continjed 


Propefly  nam* 


COURTYARD  BY  MARRIOTT 
EMBASSY  SUITES  HOTEL  .... 
HAMPTON  INN  


HILTON  INN  

HOUDAY  INN  

HOWARD  JOHNSON  AIRPORT 
WEST. 

HOWARD  JOHNSON  REM- 
INGTON PARK  NORTH. 

LA  QUINTA  MOTOR  INN  

LEXINGTON  HOTEL  SUITES  .... 

OKLAHOMA  CITY  MARRIOTT  ... 

QUALITY  INN 

RADISSON  INN  

RESIDENCE  INN  BY  MAR- 
RIOTT. 

RK>»MOND  SUITES 

SADDLEBACK  INN  

TRAVELERS  INN „ 

WATERFORD  HOTEL 

BEST  WESTERN  OKMULGEE  .. 

HOLIDAY  INN  

ECONO  LODGE 

CINDERELLA  MOTOR  INN 

HOLIDAY  INN  

OKLA.  STATE  UNIVERSITY 
STUDENT  UNK)N  HOTEL 

BEST  WESTERN  TRADE 
WINDS  CENTRAL  INN. 

BEST  WESTERN  TRADE 
WINDS  EAST  INN. 

DOUBLETREE  HOTEL  AT  WAR- 
REN PLACE. 

DOUBLETREE  HOTEL  DOWN- 
TOWN. 

ECONO  LODGE 

HAMPTON  INN  

HAWTHORN  SUITES  

HOLIDAY  INN  EXPRESS  

HOUDAY  INN  TULSA  CENTER 


POBox/RtNo. 


HOLIDAY    INN    TULSA    EAST 

AIRPORT 

LA  QUINTA  MOTOR  INN  

LA  QUINTA  MOTOR  INN  

LA  QUINTA  MOTOR  INN  

LEXINGTON  HOTEL  SUITES  .. . 
RESIDENCE     INN     BY     MAR- 

RK)TT. 
SHERATON  KENSINGTON 

HOTEL 
THE  WESTIN  HOTEL  WILLIAM 

CENTER. 

TRAVELERS  INN 

TULSA  AIRPORT  NORTH 

TULSA  MARRIOTT  

NORTHWEST  INN  

COMFORT  INN  WEST 

Oragen 

CIA  INC  COMFORT  INN  

REGENCY  INN  

BAYSHORE  MOTOR  INN 

BEST    WESTERN    SUNRIDQE 

INN. 

ELDORADO  INN 

QUALITY  INN „ 

SUPER  8  MOTEL  BAKER  CITY  . 
COURTYARD     BY     MARRIOTT 

PORTLANO-BEAVERTON. 


Street  address 


4301  HIGHLINE  BLVO  .. 

1815  S.  MERIDIAN 

1805  S.  MERIDIAN  AVE 


2945  NW  EXPRWY. 
801  S.  MERIDIAN  .... 
400  S.  MERIDIAN  .... 


5301  N.  LINCOLN  BLVD 


8315  S.  1-35  , 

1200  S.  MERIDIAN  AVE 


3233  NW  EXPRWY.  „ „... 

720  S.  MACARTHUR  BLVD 

401  S.  MERIDIAN  AVE  

4361  W.  RENO  ...~ 


1600  NW  EXPRWY 

4300  SW  3RD  ST „ 

504  S.  MERIDIAN 

6300  WATERFORD  BLVD  .. 

3499  N.  WOOD  DR  

2215  N.  14TH  

2500  HWY.  74  1-35  EXIT  91 

623  KCKAPOO  SPAR  

2515  W.  SIXTH  ST 

H103  SU  OSU  


3141  E.  SKEUY  DR 
3337  E.  SKELLY  DR 


6110  S.YALE 


616  W.  SEVENTH  ST 

11620  E.  SKELLY  DR 
3209  S.  79TH  E.  AVE 
3509  S.  79TH  E.  AVE  , 

3131  E.  51  ST 

8181  E.  SKELLY 


1010  N.  QARNETT  RD 


12525  E.  52ND  ST.  S 
35  N.  SHERIDAN  RO 

10829  E.  41  ST  ST 

8525  E.  41  ST  ST 

8181  E.  41  ST  ST  


1902  E.  71ST  ST 


CHy/Stata/Zlp 


OKLAHOMA  CTTY,  OK  73108-  .. 
OKLAHOMA  CITY.  OK  7310»-  . 
OKLAHOMA  CITY,  OK  73106- 

1719. 
OKLAHOMA  CITY.  OK  73112-  . 
OKLAHOMA  CITY.  OK  73108-  .. 
OKLAHOMA  CITY,  OK  73106-  .. 

OKLAHOMA  CITY.  OK  73105-  .. 

OKLAHOMA  CITY.  OK  7314^  .. 
OKLAHOMA  CITY.  OK  73108- 

1706. 
OKLAHOMA  CITY.  OK  731 12- .. 
OKLAHOMA  CITY,  OK  7312ft-  .. 
OKLAHOMA  CITY,  OK  7310ft-  „ 
OKLAHOMA  CITY,  OK  73107-  .. 

OKLAHOMA  CITY.  OK  7311ft-  .. 
OKLAHOMA  CITY.  OK  7310ft-  .. 
OKLAHOMA  CITY.  OK  73108-  .. 
OKLAHOMA  CITY,  OK  7311ft- .. 

OKMULGEE,  OK  74447-  „ 

PONCA  CITY  OK ...^ 

PURCELL  OK  73080- 

SHAWNEE,  OK  74801-  

STILLWATER.  OK  74074- 

STIUWATER.  OK  74078- 


TULSA.  OK  74107- 
TULSA,  OK  74315- 
TULSA.  OK  7413ft- 


TULSA.  OK  74127-8963 


100  E  2ND  ST  TULSA,  OK  74103- 


TULSA.  OK  74128- 
TULSA.  OK  74145- 
TULSA.  OK  7414&- 
TULSA,  OK  74105- 
TULSA,  OK  7412ft- 

TULSA,OK74116- 

TULSA.  OK  74146- 
TULSA.OK74115- 
TULSA,  OK  74146- 
TULSA.  OK  7414S-  , 
TULSA,  OK  74145-  , 

TULSA.  OK  7413ft-  , 


5811  S.49TH  W.AVE 
35  N.  SHERIDAN  RD  . 
10918  E.  41  ST  ST  .._.. 
HWY.  270  4  1ST  ST  .. 
321  N.  MUSTANG  RD 


251  AIRPORT  RD.  SE 

50  LOWE  RD 

555  HAMBURG 

ONE  SURRIDQE  LN  .. 


695  CAMPBELL  ST  .... 
810  CAMPBELL  ST  .... 
250  CAMPBELL  ST  .... 
8500  SW  NIMBUS  DR 


TULSA.  OK  74107- 

TULSA,  OK  74115- 

TULSA,  OK  74146-  

WOODWARD,  OK  73801- 
YUKON,  OK  73099- 


ALBANY.  OR  97321-  ....... 

ASHLAND.  OR  9752ft-  .... 

ASTORIA,  OR  97103- 

BAKER  CITY.  OR  9781 4- 

BAKER  CITY.  OR  97814- 
BAKER  CITY,  OR  97814- 
BAKER  CITY,  OR  97814- 
BEAVERTON,  OR  97005- 


Tetef9hone 


405-946-6500 
406-682-6000 

405-682-2080 

405-646-8411 
405-042-6511 
405-943-9841 

405-628-7653 

405-631-8661 
405-043-7800 

405-642-6633 
405-043-2393 
405-947-7681 
405-942-4500 

405-840-1440 
405-947-7000 
405-942-6294 
405-848-4782 
918-756-9200 
405-762-6311 
405-527-5603 
405-27^-7010 
405-372-0800 
405-744-6835 

918-749-5561 

918-743-7931 

918-495-1000 

918-567-8000 

918-437-9200 
918-663-1000 
918-663-3900 
918-743-9811 
918-663-4541 

918-437-7660 

918-254-1626 
918-836-3831 
918-665-0220 
918-627-0030 
918-664-7241 

91ft-493-7000 

918-582-9000 

918-446-6000 
918-636-3931 
918-627-5000 
405-256-7600 
405-324-1000 

503-928-0921 
503-482-4700 
503-325-2205 
503-523-6444 

503-523-6494 
503-523-2242 
503-623-6282 
503-641-3200 
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Property  nama 


RAMADA  INN  BEAVERTON 


THE  greenwood  INN  

PEPPERTREE  MOTEL 

BEST     WESTERN     ENTRADA 

LODGE. 
BEST  WESTERN  WOODSTONE 

INN. 

COMFORT  INN  BEND 

HAMPTON  INN  BEND 

THE  RIVERHOUSE  

NUGGET  INN 

HARBOR  INN  MOTEL  

HOUSE  ON  THE  METOUUS  

DESERT  INN  MOTEL 

BEST  WESTERN   SUNNYSIDE 
INN. 

CLACKAMAS  INN  

CYPRESS  INN  CLACKAMAS 

DAYS  INN  PORTLAND  SOUTH  . 

MONARCH     HOTEL    &     CON- 
FERENCE CENTER. 

CORVALUS       BUDGET       INN 
MOTEL. 

SHANIEO  INN  

MOTEL  ORLEANS 

BALCH  HOTEL  „ 

EUGENE  HILTON  HOTEL 

FRANKLIN  INN 

GETTY'S    EMERALD    GARDEN 
BED  &  BREAKFAST. 

HOLIDAY  INN  EUGENE  

MOTEL  6 

RED  LION  EUGENE  

AHLF  HOUSE  BED  &  BREAK- 
FAST. 

BEST      WESTERN       GRANTS 
PASS  INN. 

INN    AT    THE    ROGUE    BEST 
WESTERN. 

PONY  SOLDIER  MOTOR  INN  ... 

QUALITY  INN  

BEST  WESTERN 

BEACHFRONT  INN. 

HOOD  RIVER  HOTEL  

LOVE'S  RIVERVIEW  LODGE 

BEST  WESTERN  INN 

BUDGET  8  MOTEL 

BEST  WESTERN  KLAMATH  INN 

BEST  WESTERN  OLYMPIC  INN 

COMFORT  INN  

ECONO  LODGE 

RESIDENCE     INN     BY     MAR 
RIOTT  PORTLAND  SOUTH. 

UNCOLN  CITY  SHILO  INN  

LONG  CREEK  LODGE  MOTEL 

JUNIPER  MOTEL 

SONNY'S  MOTEL  REST  

SAFARI  MOTOR  INN 

HORIZON  MOTOR  INN  

QUALITY  INN  AT  ROGUE  VAL- 
LEY. 

ECONOLODGE 

MAYNARD-S  MOTEL 

COURTESY  INN  

PARKSIDE  MOTEL 

HOTEL  NEWPORT  „ 

SYLVIA  BEACH  HOTEL  

THE  WAVES  MOTEL 

VAL  U  INN 

VIKING  S  CONDOMINIUMS 


POBox/RtNo. 


PO  BOX  682 
PO  BOX  148 


PO  BOX  988 


StTMtaddrMS 


13465  SW  TUALATTIN  VALLEY 
HWY 

10700  SW  ALLEN  BLVD  „ 

10720  SW  ALLEN 

19221  CENTURY  Dfl _... 


721  NE  3RD  ST 


61200  S  HWY 

15  NE  BUTLER  RD  . 

3075  N.  HWY.  97 

105  FRONT  ST.  SW 
15991  HWY.  101  S  .. 
FOREST  RD.  1420  .. 


12855  SE  97TH 


16010  SE  82ND  DR  „ 

9040  SE  ADAMS  

9717  SE  SUNNYSIDE  RD 
12566  SE  93RD  AVE  


1480  SW  3RD  ST 


1113NW9TH  

345  E.  OREGON  AVE  . 

40  S.  MAIN  „ 

66  E.  SIXTH  AVE  

1857  FRANKLIN  BLVD 
640  AUDEL  AVE 


225  COBURG  RD 

3890  GLENWOOD  DR 
205  COBURG  ROAD  ... 
762  NW  6TH  ST  


CIty/Stata/Zip 


111NEAGNESSAVE 


8959  ROGUE  RIVER  HWY  . 

1060  NE  CLEVELAND  AVE 

1545  NE  BURNSIDE  ST  

16008  BOAT  BASIN  RD 


102  OAK  ST 

1505  OAK  ST 

315  W.  MAIN  ST 

711  V/.  MAIN 

4061  S.  6TH  ST 

2627  S.  6TH  ST 

2500  S.  6TH  ST 

75  MAIN  ST  

15200  SWBANGYRD 


1501NW40THST  

171  W.  MAIN  

414  N.  HWY.  26 

1539  SW  HWY.  97  „.. 

345  M  HWY.  99  W  ....„ 

1154BARNETTRD  ...„ 

2345  CRATER  LAKE  HWY 

17330  SE  MCLOUGHUN  ... 
14015  SE  MCLOUGHUN  ... 
270  N.  PACinC  AVE.  99W 

1480  SHERMAN  AVE 

3019  N.  COAST  HWY.  101 

267  NW  CUFF  ST 

820  NW  COAST  ST  .„ 

531  SW  FALL  ST 

729  NW  COAST  ST 


BEAVERTON.  OR  97005- 

BEAVERTON.  OR  9700&- 
BEAVERTON.  OR  97005- 
BEND.  OR  9770a-  


BEND.  OR  97701- 


BEND.  OR  97702- 

BEND.  OR  97701-  

BEND.  OR  97701-  

BOAROMAN,  OR  97818- 

BROOKINGS,  OR  97415- 

CAMP  SHERMAN,  OR  97730-  .. 
CHRISTMAS       VALLEY.       OR 

97641-. 
CLACKAMAS,  OR  97015-  


CLACKAMAS.  OR  9701 S- 
CLACKAMAS.  OR  9701 S- 
CLACKAMAS,  OR  97015- 
CLACKAMAS.  OR  97015- 

CORVALUS.  OR  97333-  .. 


CORVALUS.  OR  97330- 
CRESWELL.  OR  97426- . 

DUFUR.  OR  97021- 

EUGENE,  OR  97401-  

EUGENE.  OR  97403-  

EUGENE.  OR  97404-  


EUGENE,  OR  97401-  

EUGENE,  OR  97403- 

EUGENE.  OR  97401-  

GRANTS  PASS.  OR  97526- 

GRANTS  PASS.  OR  97526- 

GRANTS  PASS.  OR  97527- 


GRESHAM,  OR  97030- 
GRESHAM,  OR  97030- 
HARBOR.  OR  97418-  ... 


HOOD  RIVEa  OR  97031-  

HOOD  RIVER.  OR  97031-  

JOHN  DAY.  OR  97845-  

JOHN  DAY,  OR  97845-  

KLAMATH  FALLS,  OR  97603-  .. 
KLAMATH  FALLS.  OR  97603-  .. 
KLAMATH  FALLS,  OR  97601-  .. 
KLAMATH  FALLS.  OR  97601-  .. 
LAKE  OSWEGO,  OR  97035-  .... 

UNCOLN  CITY.  OR  97367-4811 

LONG  CREEK.  OR  97856- 

MADRAS,  OR  97741- „ 

MADRAS,  OR  97741- 

MCMINNVILLE,  OR  97128- 

MEDFORD.  OR  97504-  

MEDFORD.  OR  97504-  


MILWAUKIE.  OR  97267-  ... 
MILWAUKIE,  OR  97267-  .... 
MONMOUTH.  OR  97361-  .. 
NORTH  BEND,  OR  97459- 

NEWPORT,  OR  97365-  

NEWPORT,  OR  97365- 

NEWPORT,  OR  97365-  _..., 

NEWPORT.  OR  97365- 

NEWPORT.  OR  97365- 


503-64»-«100 

S03-64S-7444 
503-641-7477 
503-382-1515 

503-382-1515 

503-388-2227 
503-388-4114 
503-^89-^111 
503-481-2375 
503-460-3194 
503-596-6620 
503-676-2262 

503-652-1500 

503-65O-5340 
503-655-0062 

503-654-1699 
503-652-1515 

503-752-8756 

503-754-7474 
503-895-3341 
503-467-2277 
503-342-2000 
503-342-4804 
503-688-6344 

503-342-5181 
503-687-2395 
503-342-5201 
503-474-1374 

503-476-1117 

503-582-2200 

503-665-1591 
503-666-«545 
504-469-7779 

503-388-1900 
503-386-8719 
503-575-1700 

503^^-1200 
503-882-9665 
503-884-9999 
503-884-7735 
503-684-2603 

503-641-6565 
503-421-9212 
503-475-6186 
503-475-7217 
504-725-5187 
503-779-6085 
503-770-1234 

503-654-2222 
503-659-2125 
503-838-4438 

5(»^^265^11 
503-265-6428 
503-265-4661 
503-265-6303 
503-265-2477 
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Propefty  nam* 


OAK  RIDGE  INN  BEST  WEST- 
ERN. 

best  western  inn 

HOWARD    JOHNSON     LODGE 
•1201. 

SUPER  8 

VAL  U  INN  OREGON  CITY  

RED  LION  INDIAN  HILLS 

99  MOTEL  

ALADDIN  MOTOR  INN  

BEST     WESTERN     HERITAGE 

INN. 
BEST  WESTERN  INN  AT  THE 
MEADOWS. 

CHESTNUT  TREE  INN  

COMFORT    INN    LLOYD   CEN- 
TER. 

CYPRESS  INN  

DAYS  HOTEL 

GOVERNOR  HOTEL  

HOTEL  VINTAGE  PLAZA 

LLOYD  CENTER  SHILO  INN  

NOKYO    USA    INC.     KAflUTO 

S40TEL 
PONY  SOLDIER  MOTOR  INN  ... 

PORTLAND  HILTON  HOTEL  

PORTLAND  MARRIOTT  

RAMADA  INN  PDX  

RED  LION  HOTEL  COLUMBIA 

RIVER. 
RED  LION  HOTEL  LLOYD  CEN- 
TER. 
RESIDENCE     INN     BY     MAR- 
RIOTT   PORTLAND    DOWI4- 
TOWN. 

RIVER  PLACE  HOTEL  

SCANDIA  LODGE  

SHERATON     PORTLAND    AIR- 
PORT HOTEL 
SHILO    INN    PORTLAND    AIR- 
PORT 82ND  AVENUE. 
SHILO    INN    PORTLAND    AIR- 
PORT SUITES  HOTEL. 

ST.  FRANCIS  HOTEL  INC 

SUPER  8  MOTEL  

THE  BENSON  HOTEL 

THE  HEATHMAN  HOTEL 

BEST  WESTERN  RAMADA  INN 

INN  AT  EAGLE  CREST  

NENDELS      NEW      REDMOND 

HOTEL. 
BEST  WESTERN 

SALBASGEON        INN        OF 
REEDSPORT. 
SALBASGEON    INN    OF    UMP- 
OUA. 

BONITA  HOTEL  

CITY  CENTER  MOTEL 

MOTEL  6  OLP  SOUTH 

PACinC  HIGHWAY  INN 

OUALITY  INN 

SALEM  SUITES  SHILO  INN 

SALEM  SUPER  8  MOTEL  

SEASIDE  BEACH  CLUB 

BEST  WESTERN  PONDEROSA 
LODGE. 

SPRINGFIELD  SHILO  INN  

PACinC  9  MOTOR  INN  

RED  UON  SPRINGFIELD  

EMBASSY  SUITES  PORFLAND 

CONFERENCE  CENTER. 
MOTEL  6 


POBox/mNo. 


RRR 


PO  BOX  218 


Street  addrsM 


47445  HWY.  58 


251  QOOOFELLOW  ST  ... 
1249  TAPADEKA  AVE  .._. 

266  QOODFELLOW  ST  ... 
1900  CLACKAMETTE  Dfl 

304  SE  NYE  AVE  

405  NE  COLUMBIA  BLVD 

8905  SW  30TH  , 

4319  NW  YEON 


1215   N.    HAYDEN   MEADOWS 
DR. 

9699  SE  STARK  ST  

431  NE  MULTNOMAH 


9707  SE  STARK  

11550  NE  AIRPORT  WAY 

SW  10TH  AT  ALDER  

422  SW  BROADWAY  

1506  NE  2ND  AVE  

18323  SE  STARK  ST  


9901  NE  SANDY  BLVD 

921  SW  6TH  AVE 

1401  SW  FRONT  AVE  

6221  NE  82ND  AVE  

1401  N.  HAYDEN  ISLAND  DR 


1000  NE  MULTNOMAH 


1710  NE  MULTNOMAH  ST 


1510  SW  HARBOR  WAY 

10450  SW  BARBUR  

8235  NE  AIRPORT  WAY 


3828  NE  82ND  AVE 


11707  NE  AIRPORT  WAY 


1110  SW  11TH  AVE  „„ 

11011  NE  HOLMAN 

309  SW  BROADWAY  

SW  BROADWAY  AT  SALMON 

2630  SW  17TH  PL 

1512  CLINE  FALLS  RD 

521  S  6TH  ST 


1400  HWY.  AVE 


45209  HWY.  38 


510  LIBERTY  ST.  SE  

2250  MISSION  ST.  SE  

4526  PORTLAND  RD.  NE 

3301  MARKET  ST.  NE  

3304  MARKET  NE  

1288  HAWTHORNE  AVE.  NE 
561  S.  PROM 


3350  GATEWAY  

3550  GATEWAY  ST  .„ 

3280  GATEWAY  ROAD  

9000        SW        WASHINGTON 

SQUARE  RD. 
17950  SW  MCEWAN  RD 


City/Stats/Zip 


OAK  RIDGE.  OR  9746^ 

ONTARIO.  OR  97915-  .... 
ONTARK).  OR  97914-  .... 


ONTARK).  OR  97914-  

OREGON  CITY.  OR  97045- 
PENDLETON.  OR  97801-  ... 

PORTLAND.  OR  97211- 

PORTLAND.  OR  97219- 

PORTLAND.  OR  97210- 


Telephone 


PORTLAND.  OR  97217- 

PORTLAND,  OR  97216- 
PORTLAND,  OR  97232-  , 


PORTLAND.  OR 
PORTLAND,  OR 
PORTLAND,  OR 
PORTLAND.  OR 
PORTLAND.  OR 
PORTLAND.  OR 


97216- 
97220- 
97205- 
97205- 
97232- 
97233-  , 


PORTLAND,  OR  97220- 
PORTLAND.  OR  97204- 
PORTLAND.  OR  97201- 
PORTLAND.  OR  97220- 
PORTl>ND.  OR  97217- 

PORTLAND,  OR  97232- 

PORTLAND.  OR  97232-  , 


PORTLAND.  OR  97201- 
PORTLANO.  OR  97219- 
PORTLAND.  OR  97220- 

PORTLAND.  OR  97220- 

PORTLAND.  OR  97220- 


PORTLAND,  OR  97205-2097 

PORTLAND,  OR  97220- 

PORTLAND,  OR  97205- 

PORTLAND.  OR  97205- 

REDMOND,  OR  97756- 

REDMOND.  OR  97756- 

REDMOND.  OR  97756- 


REEDSPORT.  OR  97467- 


REEDSPORT.  OR  97467- 


RRR,  OR  88909- , 

SALEM,  OR  97301-  

SALEM.  OR  97302-  , 

SALEM,  OR  9730  -  

SALEM.  OR  97301-  , 

SALEM,  OR  97301-1818 

SALEM,  OR  97301-  

SEASIDE.  OR  9713ft- 

SISTERS.  OR  9775^ 


SPRINFIELD,  OR  97477-1094 

SPRINGFIELD.  OR  97477-  

SPRINGFIELD.  OR  97477-  

TIGARD,  OR  97223- 


TK3ARD,  OR  97224- 


503-782-2212 

503-689-2600 
503-689-8621 

503-889-8282 
503-655-7141 
503-276-6111 
wU3— Zov  vvSv 
503-246-8241 
503-497-0044 

5O3-286-06OO 

503-255-4444 
503-233-7933 

503-252-8247 
503-252-3200 
503-224-3400 
503-228-1212 
503-641-6565 
503-666-6464 

503-256-1504 
503-226-1611 
503-226-7600 
503-255-6511 
503-283-2111 

503-281-«111 

503-28»-1400 


503-228-3233 
503-244-0151 
503-249-7601 

503-641-6565 

350-641-6565 

503-223-2161 
503-2S7-8988 
503-228-2000 
503-241-4100 
503-64&-80e0 
503-923-2453 
503-923-7378 

503-271-4831 


503-271-2025 


503-364-0121 
503-588-7191 
503-390-3200 
503-370-7888 
503-641-6565 
503-370-8888 
503-738-7113 
503-54»-1234 

503-641-6565 
503-726-9266 
503-726-6181 
503-644-4000 

503-620-2066 
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Property  name 


PORTLAND  1-5  SOUTH  SHILO 

INN. 
WASHINGTON  SQUARE  SHW.0 

INN. 

BURNS  WEST  MOTEL 

PHOENIX  INN  „ „.. 

COMFORT  INN  

WOOD  VILLAGE  SHILO  INN  


POBox/RtNo. 


FLYING  M  RANCH  

pBnntylvania 

ALTLAND  HOUSE  INC 

ALLEfJTOWN  HILTON  HOTEL  ... 

COMFORT  INN  „ 

COMFORT  SUITES  OF  ALLEN- 
TOWN. 

DAYS  INN  „... 

ECONO  LODGE 

HAMPTON  INN  ALLENTOWN  .... 

RED  ROOF  INN  

SHERATON  

WALP'S  QUEST  HOUSE 

DAYS  INN  .._ 

ECONO  LODGE 

HOJO  INN  „. . 

PENN  HILLS  RESORT  

BAINBRIDGE  INN  „.... 

COMFORT  INN  _.. 

BEAVER  VALLEY  MOTEL 

HILLTOP  MOTEL  

HOLIDAY  INN  

RON  DEL  MOTEL 

SCOTTISH  INN  

COMFORT  INN  

COURTYARD  BY  MARRIOTT  .... 

HOLIDAY  INN  

RESIDENCE  INN  MARRIOTT  .... 

TOBY  VALLEY  LODGE  

BUDGET  HOST  PATRIOT  INN  .. 

INN  AT  TURKEY  HILL  

CROSS  ROADS  MOTOR  INN  .... 

DE  SOTO  HOLIDAY  HOUSE  

MOTEL  DO  SOTO  

RAMADA  INN  BREE2EWOOD  ... 

KNIGHTS  INN  

ECONO  LODGE „ 

HOJO  INN  BROOKVILLE  

SUPER  8  MOTEL  

FLORENCE  MOTEL  „. 

COLONIAL  MOTEL 

MICHAEL'S  LAKE  ARTHUR 

SUPER  8  MOTEL  

PENN  HARRIS  HOTEL 

DAYS  INN  CARLISLE „.... 

ECONO  LODGE 

ROOEWAY  INN 

VALLEY  MOTEL 

CENTER       VALLEY       MOTOR 

LODGE. 
BRANDYWINE  RIVER  HOTEL  ... 

OLD  ARCADIA  INN 

CHAM8ERSBURG 
TRAVELOOGE. 
DAYS     INN    OF    CHAMBERS- 
BURG. 

HOLIDAY  INN 

HOWARD  JOHNSON  ..._ 

SEVEN  SPRINGS  RESORT 

CAPTAIN  LOOMIS  INN  HOTEL  . 

HOLIDAY  INN  OF  CLAHJON 

KNIGHTS  INN  .„ 


TEST 


PO  BOX  150 

PO  BOX  149B 

PO  BOX  28 

PO  BOX  1504 

PO  BOX  839 

PO  BOX  1058 

Street  address 


7300  SW  HAZEL  FERN  RD  ^ 
10830  SW  6REENBERG  RO 


790  NW  FRONTAGE 

477  NW  PKJENIX  DR  „ 
8855  SW  CITIZENS  DR  , 
2522  NE  238TH  DR 


23029  NW  FLYING  M  RO 


PO  BOX  309  

PO  BOX  502 

PO  BOX  184  

po'&SxeaeZZZ". 

rK>&6xA3r.Z.'.'... 

TO  BOX  157"!!!."!!!'. 

.>■••....... ..M,„, .•„.,.,.,„ 

RT.  30  CENTER  SO 

904  HAMILTON  MAU  

7625  IMPERIAL  WAY 

3712  HAMILTON  BLVD 

2622  LEHIGH  ST  „ 

2115  DOWNYFLAKE  LN 

7471  KEEBLER  WAY  _ 

1846  CATASAQUA  RO  

3400  AIRPORT  RD _ 

AIRPORT  RO.'AT  UNION  BLVD 
3306  PLEASANT  VALLEY  BLVD 
2906  PLEASANT  VALLEY  BLVD 

1500  STERUNG  ST  

RT.  447  „ „ 

FRONT  AND  RACE  ST 

RT.  611  

RT.  18  N  „ 

RT.  18  BIG  BEAVER  BLVD 

RT.  18 

RT.  70  &  51   _ 

RT.  70  &  51   „ „ „ 

3660  STREET  RO  

3327  STREET  RD 

3499  STREET  RO  ...„ 

600  W.  SWEDESFORO  RD  

RT.  940  „  . 

6305  NEW  BERWK^  HWY 

991  CENTRAL  RO 

1750  DEKALB  RKE  

515  SOUTH  AVE  ..„ 

920  E.  MAIN  ST _... 

EXIT  12  PA  TNPK.  »  US  30  

Ill  HICKORY  GRADE  RD  „ 

235  ALLEGHENY  BLVD  ..._. 

RD  #5  

RD  #5  .„ 

OLD  RT.  28  RR  3  „. 

193  NEW  CASTLE  RD  „„. 

970  NEW  CASTLE  RD  

128  PITTSBURGH  RD  

RTS.  11  &  15 „ 

101  ALEXANDER  SPRING  RO  _ 

1460  HARRISBURG  PIKE 

1239  HARRISBURG  PIKE 

1580  RITNER  HWY  „ _ 

4942  RT.  309 „., 


RT.  1  AND  RT.  100  

181  PARK  AVE 

565  UNCOLN  WAY  E  

30  FALLING  SPRING  RO  ... 


TO  BOX  253  . 


1095  WAYNE  AVE  .._.... 
1123  LINCOLN  WAY  E  . 

RO  #1  

540  MAIN  ST 

RT.  68  &  »-«)  

RT.  3  


Oty/Stata/Zlp 


TIGARO.  OR  97223-7715 
TIGARO.  OR  97223-1409 


TROUTDALE,  OR  97060- 

TROUTDALE,  OR  97060- 

WILSONVILLE.  OR  97070-  

WOOD   VILLAGE.   OR    97060- 

1011. 
YAMHILL,  OR  97148- 

ASeOTTSTOWN.  PA  17301-  .... 

ALLENTOWN.  PA  18101- 

ALLENTOWN.  PA  18106- 

ALLENTOWN.  PA  18103- 


ALLENTOWN.  PA  18103- 

ALLENTOWN,  PA  18103- 

ALLENTOWN,  PA  18106- 

ALLENTOWN,  PA  18103- 

ALLENTOWN.  PA  18103- 

ALLENTOWN.  PA  18103- 

ALTOONA,  PA  16602- 

ALTOONA.  PA  16602- 

ALTOONA.  PA  16602- „ 

ANALOMICK,  PA  18320- 

BAINBRIDGE.  PA  17502- „. 

BARTONSVILLE.  PA  18321-  .> 
BEAVER  FALLS,  PA  1501 0-  ... 
BEAVER  FALLS.  PA  15010-  ... 
BEAVER  FALLS.  PA  15010-  ._ 
BELLE  VERNON.  PA  15012-  .. 
BELLE  VERNON.  PA  15012-  .. 

BENSALEM.  PA  19020-  „._ 

BENSALEM.  PA  1902O-  

BENSALEM.  PA  19020-  

BERWYN.  PA  19312-  

BLAKESLEE.  PA  18610-  

BLOOMSBURG.  PA  17815-  „.. 
BLOOMSBURG.  PA  17815-  .... 

BLUE  BELL.  PA  19422- 

BRADFORD.  PA  16701- 

BRADFORD.  PA  16701- 

BREEZEWOOO,  PA  15533-  _ 

BRIDGEVILLE,  PA  15017-  . 

BROOKVILLE,  PA  15825- 

BROOKVILLE.  PA  15825-  

BROOKVILLE.  PA  15825- 

BURGETTSTOWN,  PA  15021- 

BUTLER,  PA  16003- 

BUTLER.  PA  16001- 

BUTLER.  PA  16001- 

CAMP  HILL,  PA  17011- 

CARLISLE,  PA  17013- 

CARLISLE.  PA  17013- 

CARUSLE.  PA  17013- 

CARLISLE.  PA  17013- 


CENTER  VALLEY.  PA  18034-  _ 


CHADDS  FORD.  PA  19317-  .. 

CHALFONT.  PA  18914- 

CHAMBERSBURG,  PA  17201- 


CHAMBERSBURG.  PA  17201- 

CHAMBERSBURG,  PA  17201- 
CHAMBERSBURG,  PA  17201- 

CHAMPKJN,  PA  15622- 

CLARK)N,  PA  16214- 

CLARION.  PA  16214- 

CLARION.  PA  16214- 


S03-441-666S 

503-641-6565 

503-667-6212 
503-669-6600 
503-662-9000 
503-641-656S 

503-662-3222 


717-259-0535 
215-433-2221 
215-391-0344 
215-437-9100 

215-797-1234 

215-797-2200 

215-391-1500 

215-264-5404 

215-266-1000 

215-437-4841 

814  044  0661 

814-944-3555 

814-946-7601 

717-421-6464 

717-426-9931 

717-467-1500 

412-A43-0630 

412-846-3400 

412-846-3700 

412-929-6677 

412-929-4501 

215-245-0100 

215-639-9100 

215-636-1500 

215-«40-9494 

717-646-4893 

717-387-1776 

717-387-1500 

215-279-1250 

814-362-4511 

814-362-3567 

814-735^(005 

412-221-8110 

814-649-8381 

814-849-3061 

814-849-8840 

412-947-3144 

412-287-6726 

412-865-9338 

412-287-8888 

717-763-7117 

717-258-4147 

717-249-7775 

717-249-2900 

717-248-2296 

215-797-0128 

215-388-1200 
215-822-1818 
717-264-4187 

717-263-1298 

717-263-3400 
717-263-9191 
814-352-7777 
814-226-6400 
814-226-8850 
814-226-4550 
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Prop«fty  name 


INN  AT  NICHOLS  VILLAGE  

CHAL  MAR  INC 

HATFIELD  MOTEL 

CONCORDVILLE  HOTEL 

COURTYARD  BY  MARRIOTT  .... 

EMBASSY  SUITES  HOTEL 

LA  QUINTA  INN  „ „ 

PITTSBURGH   AIRPORT   MAR. 

RKDTT. 

RED  ROOF  INN  „... 

IV  KING'S  INN 

PINE  BARN  INN  INC  > 

RED  ROOF  INN  

PENNA  DUTCH  MOTEL 

DAYS  INN  DONEGAL 

ECONO  LODGE  OF 

DOUGLASVILLE. 
COURT  HOUSE  MOTOR  INN  .... 

DOYLESTOWN  INN 

ECONO  LODGE 

ECONO     LODGE     MOUNTAIN 

VIEW. 

HOLIDAY  INN 

RAMADA  INN ..„. 

BEL  AIRE  LOUNGE  A  MOTEL  ... 

ECONOMY  LODGE 

HOLIDAY  INN  

SUPER  BUDGET  INN 

BECHTEL  MANSION  INN  ....„ 

HILLSIDE  INN  

PARAMOUNT  MOTEL 


POBox/RtNa 


QUEST 


AT 


INN  AT  ELIZABETH  .. 

DONECKERS      THE 
HOUSE. 

EPHRATA  MOTEL 

THE        1777        HOUSE 
DONECKERS. 

THE  GERHART  HOUSE  B  &  B  .. 

BEL  AIRE  HOTEL ..„. 

COMFORT  INN  „ 

HOWARD  JOHNSON  

RAMADA  INN  ._ 

RED  ROOF  INN 

SWANVILLE  MOTEL  

COMFORT  INN  PHILADELPHIA 
AIRPORT. 

KNIGHTS  INN  

ECONO  LODGE 

HOUDAY  INN  

CARROLL     VALLEY     RESORT 
HOTEL 

ACE  MOTEL 

NEMACOUN  WOODLANDS  RE- 
SORT. 

SUMMIT  INN  RESORT 

GLASBERN  

FRANKUN  MOTEL  

SHERATON    GREAT    VALLEY 
HOTEL 

SUMMERFIELD  SUITES  MOTEL 

BEST      WESTERN      GETTYS- 
BURG 1797. 

COMFORT  INN  GETTYSBURG  . 

HOWARD  JOHNSON  

OUALfTY  INN 

QUALITY  INN __ „. 

FRIENDSHIP  INN 

QUALITY  INN 

COMFORT  INN  

KNIGHTS  INN  


po  BOX  im"!.".".!"! 



PO  BOX  90 

PO  BOX  88 

poaoxiWZZZ 

PoaoxxiZZZ. 

PO  BOX  1470 

RT.  256  „ 

PO  BOX  54A 

•••••■>•■•••••••«•••••••■•••■••• 

PO  BOX  6000 
PO  BOX  2056 
PO  BOX  V 


PO  BOX  715 


PO  BOX  186 


PO  BOX  350 


Street  addrass 


1101  NORTHERN  BLVD  ..... 
TWO  W.  MAIN  ST.  RR  #1  ... 

792  BETHLEHEM  PIKE 

RT.  322  4  RT.  1   

450  CHERRINGTON  PKWY 
550  CHEERINGTON  PKWY  , 
1433  BEERS  SCHOOL  RD  .. 
100  ATEN  RD 


1454  BEERS  SCHOOL  RD 

478  E.  SECOND  ST  

ONE  PINE  BARN  PL 

RD  #2  „ 

2275  N.  READING  RD  „ 


387  BEN  FRANKLIN  HWY.  RT. 
422W. 

625  N.  MAIN  ST  „ 

18  W.  STATE  ST 

RR  §2 

RR  i1  


US  219  &  1-80  

1-^  EXIT  17 

RD  #2  

1035  CNEia  HWY 

200  TIGUE  ST  

1027  O'NEILL  HWY 

400  W.  KING  ST 

RR  #6  


RT.  209  N.  RD  2 


30  W.  MAIN  ST 

318-324  N.  STATE  ST 


535  S.  STATE  ST  .... 
301  W.  MAIN  ST 


287  DUKE  ST  

2800  W.  BTH  ST 

8051  PEACH  ST 

7575  PEACH  ST 

8101  WATTSBURG  RO 

7865  PERRY  HWY  

5465  W.  RIDGE  RD 

53  INDUSTRIAL  HWY 

43  INDUSTRIAL  HWY 

70  ROBINHOOD  DR  

120  N.  POTTSTOWN  PIKE 

121  SANDERS  RD  


216  LINCOLN  HWY 
RT.  40  E 


2  SKYLINE  DR 
PACK  HOUSE  RD. 

1421  LIBERTY  ST  

707  LANCASTER  PIKE 


1 


20  MOREHALL  RD 

ONE  LINCOLN  SQUARE 


871  YORK  RD  

301  STEINWEHR  AVE 

401  BUFORD  AVE  , 

380  STEINWEHR  AVE  

10635  JOHN  WAYNE  DR  .. 

50  PINE  DR  

1129  E.  PITTSBURGH  ST 
1215  S.  MAIN  ST 


CIty/Stata/ZIp 


CLARKS  SUMMIT,  PA  18411- 

CLEARVILLE.  PA  15535-  

COLMAR,  PA  18915- 

CONCORDVILLE.  PA  19331- 
CORAOPOLIS.  PA  15106-  .... 
CORAOPOLIS.  PA  15108-  ..„ 
CORAOPOLIS.  PA  15108-  .... 
CORAOPOLIS,  PA  1510»-  

CORAOPOLIS.  PA  15108-  

COUDERSPORT.  PA  16915-  . 

DANVIUE,  PA  17821- 

DANVILLE.  PA  17821- 

DENVER,  PA  17517-  ...._ 

DONEGAL.  PA  15628-  

DOUGLASVILLE.  PA  19518- .. 


DOYLESTOWN.  PA  18901- 
DOYLESTOWN.  PA  18901- 

DRUMS,  PA  18222- 

DRUMS,  PA  18222- 


DU  BOIS,  PA  15801- 

DU  BOIS.  PA  15801- 

DUNBAR,  PA  15431-  - 

DUNMORE.  PA  18512-  

DUNMORE,  PA  18512-  

DUNMORE.  PA  18512-  

EAST  BERUNG.  PA  17316- 

EAST      STROUDSBURG,      PA 

18301-. 
EAST      STROUDSBURG.      PA 

18301-. 
ELI2ABETHV1LLE.  PA  17023-  ... 
EPHRATA.  PA  17522- 


EPHRATA,  PA  17522- 
EPHRATA,  PA  17522- 


EPHRATA.  PA  17522-  .... 

ERIE.  PA1650&- 

ERIE.  PA  16509- _ 

ERIE,  PA  16509- „.... 

ERIE.  PA  16509- 

ERIE.  PA  16509- 

ERIE.  PA  16506- 

ESSINGTON.  PA  19029- 

ESSINGTON,  PA  1902»- 

ETTERS,  PA  17319-  „ 

EXTON.  PA  19341- 

FAIRRELD.  PA  17320- ... 


FAIRLESS  HILLS,  PA  19030- 
FARMINGTON,  PA  15437- 


FARMINGTON.  PA  15437-  , 
FOGELSVILLE.  PA  18051-  . 

FRANKLIN.  PA  16323-  

FRA2ER.  PA  19355- 

FRAZER.  PA  19355- 

GETTYSBURG.  PA  17325- 


GETTYS8URG. 

GETTYSBURG. 

GETTYSBURG, 

GETTYSBURG. 

GREENCASTLE, 

GREENCASTLE 

GREENSBURG. 

QREENSBURG. 


PA  17325-  .. 

PA  17325-  .. 

PA  17325-  .. 

PA  17325-  .. 
PA  17225- 
PA  17225- 

PA  15601-  . 

PA  15601-  . 


Talaphona 


717-687-1135 
814-652-9494 
215-822-0836 
215-358-9400 
412-264-6000 
412-26»-e070 
412-269-0400 
412-788-8800 

412-264-5678 
814-274-0605 
717-275-2071 
717-275-7600 
215-267-6559 
412-593-7536 
215-085-3016 

215-348-9222 
215-345-«610 
717-788-6887 
717-788-6383 

814-371-6100 
814-371-7070 
412-628-0962 
717-346-6511 
717-343-4771 
717-<J46-e782 
717-259-7760 
717-22^-8238 

717-421-2141 

717-362-3476 
717-733-8696 

717-733-0566 
717-733-8696 


814-833-1116 

814-864-4611 
814-825-3100 
814-868-6246 
814-833-3157 
215-521-6600 

215-621-6650 
717-038-6200 
215-624-9000 
717-642-6212 

215-045-9919 
412-329-6555 

412-438-8594 
215-285-4723 
814-437-3061 
215-624-6500 

215-296-4343 
717-337-2000 

717-337-2400 
717-334-1188 
717-334-3141 
717-334-1103 
717-697-7762 
717-597-8164 
412-832-2600 
412-836-7100 
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Property  name 


SHERATON  INN  GREENSBURG 

SETTLERS  INN  LTD 

CXXONIAL  BRICK  MOTEL 

AMERICAN  INN  

BUDGETEL  HARRISBURG 

HERSHEY. 

BUDGETEL  INN 

COMFORT    INN    HARRISBURG 
EAST. 

ECONO  LODGE 

HARRISBURG  HILTON  A  TOW- 
ERS. 

HARRISBURG  HOTEL  CROWN 
PARK 

HARRISBURG  MARRIOTT 

HOLIDAY     INN     HARRISBURG 
EAST. 

HOWARD    JOHNSON    MOTOR 
LODGE. 

RED  ROOF  INN  

RED  ROOF  INN  

RESIDENCE  INN  

SHERATON  INN  HARRISBURG 

SUPER  8  MOTEL  

DAYS  INN  BARKEYViaE 

GRESHAUS  LAKEVIEW 

MOTEL 

SILVER  BIRCHES 

BEST  WESTERN  INN 

HOLIDAY  INN  

HOLIDAY  INN 

ECONO  LODGE  HFRSHEY  

FRIENDSHIP  INN  hcRSHEY 

PINEHURST      INN      BED      & 
BREAKFAST. 

THE      HERSHEY     LODGE      & 
CONV  CENTER. 

TRIANGLE  MOTEL  

FIFE  &  DRUM  MOTOR  INN  

RESIDENCE     INN     BY     MAR- 
RIOTT. 

DAYS  INN  HUNTINGDON 

HOLIDAY  INN  

INN  TOWNER  MOTEL 

HARVEST       DRIVE       FAMILY 
MOTEL. 

TRAVELERS  REST  MOTEL 

KNIGHTS  COURT  OF  IRWIN 

HARRY  PACKER  MANSION  INN 

INN  AT  JIM  THORPE  

COMFORT  INN  

MURPHY  INN 

SUPER  8  MOTEL  

LONGWOOD  INN  

COMFORT  INN  

HOWARD  JOHNSON  

SHERATON     PLAZA     VALLEY 

FORGE. 
STOUFFER     VALLEY     FORGE 
HOTEL. 

VALLEY  FORGE  HILTON 

VALLEY     FORGE     SHERATON 
HOTEL. 

QUALITY  INN 

LAHASKA  HOTEL 

COMFORT  INN  LAKE  ARIEL  

CANADIANA  MOTEL  

CONTINENTAL  INN 

ECONO  LODGE  NORTH 

ECONO  LODGE  SOUTH 

EDEN  RESORT  INN  

FULTON  STEAMBOAT  INN  


POBox/RtNo. 


POBOXAD 


PO  BOX  353 


PO  BOX  128 
PO  BOX  365 
PO  BOX  458 


PO  BOX  500 
RD  #5 


Street  addrvM 


RT.  30  E.  100  SHERATON  DR 

FOUR  MAIN  AVE  

RT.  11 

495  EISENHOWER  BLVD  „ 

200  N.  MOUNTAIN  RD 


090  EISENHOWER  BLVO  .. 
4021  UNION  DEPOSIT  RD 


150  NATKJNWIDE  DR 
ONE  N.  2ND  ST  


PO  BOX  6150  

PO  BOX  6275  

PO  BOX  250 

PO  BOX  737 

PO  BOX  446  

765  EISENHOWER  BLVO 


4650  UNDLE  RD 
4751  LINDLE  RD 


473  S.  EISENHOWER  BLVD  .. 

950  EISENHOWER  BLVO 

400  CORPORATE  CIR 

4480  LEWIS  RD  

800  E.  PARK  DR  

4131  EXECUTIVE  PARK  DR  .. 
RT.  8  &  1-80  EXIT  3  GIBB  RD 
HC  6 


HC  6 

32ND  &  N.  CHURCH  ST  . 

RT  309 

3200  S.  HERMITAQE  RD 

115  LUCY  AVE  

43  W.  AREBA  AVE  

50  NORTHEAST  DR  , 


W.      CHOCOLATE      AVE. 

UNIVERSIT. 
1518  E.  CHOCOLATE  AVE  , 

100  TERRACE  ST  

3  WALNUT  GROVE  DR  


4TH  ST.  4  US  RT.  22  .... 

1395  WAYNE  AVE  

REAR  886  WAYNE  AVE 
3370  HARVEST  DR 


3701  OLD  PHILADELPHIA  PIKE 

7990  RT.  30  

PACKER  HILL 

24  BROADWAY 

455  THEATER  DR  

3203  PENMAR  LN  

1440  SCALP  AVE  

815  E.  BALTIMORE  PIKE  

550  W.  DEKALB  PIKE  

RT.  202  N.  127  S.  GULPH  RD  ... 
1150  FIRST  AVE  


PO  BOX  333 


480  N.  GULPH  RD 


251  W.  DE  KALB  PIKE 
1150  FIRST  AVE  


405  BUTLER  RD  

5775  YORK  RD  , 

1-84  EXIT  5  4  PA  191  ... 
2390  LINCOLN  HWY.  E 
2285  UNCOLN  HWY.  E 

2165  US  HWY.  30  E 

2140  US  HWY.  30  E 

222  EDEN  RD 

RT.  30  E.  4 


CIty/Stata/Zip 


GREENSBURG.  PA  15601- 

HAHLEY.  PA  18428- 

HALLSTEAD.  PA  18822-  ... 
HARRISBURG.  PA  1711 1- 
HARRISBURG.  PA17112- 
HARRISBURG.  PA17111- 
HARRISBURG.  PA  171 09- 

HARRISBURG.  PA17110- 
HARRISBURQ.  PA  17101- 

HARRISBURG.  PA17111- 
HARRISBURG,  PA17111-  , 
HARRISBURG.  PA  17111-  , 

HARRISBURG,  PA  17111-  , 

HARRISBURG,  PA  17111-  . 
HARRISBURG.  PA  17110-  . 
HARRISBURG,  PA  17111-  . 
HARRISBURG,  PA  17102-  . 
HARRISBURG,  PA  17111-  . 
HARRISVILLE,  PA  1603ft-  .. 
HAWLEY.  PA  1842ft- 


HAWLEY.  PA  1842&- 

HAZLETON,  PA  18201-  .. 
HAZLETON,  PA  18201-  .. 
HERMITAGE.  PA  161 59- 

HERSHEY,  PA  17033- 

HERSHEY.  PA  17033-  ._. 
HERSHEY.  PA  1703^- 


HERSHEY.  PA  17033- 


HERSHEY.  PA  17033- 

HONESDALE.  PA  18431- 
HORSHAM,  PA  19044-  .... 


HUNTINGDON.  PA  16652-  .. 

INDIANA,  PA  15701-  

INDIANA,  PA  15701-  

INTERCOURSE,  PA  17534- 


INTERCOURSE,  PA  17534- 

IRWIN,  PA  15642-  

JIM  THORPE,  PA  18229-  

JIM  THORPE,  PA  18229-  

JOHNSTOWN.  PA  15904- 

JOHNSTOWN.  PA  15904- 

JOHNSTOWN,  PA  15904- 

KENNETT  SQUARE,  PA  19348- 
KING  OF  PRUSSIA.  PA  19406- 
KING  OF  PRUSSIA,  PA  19406- 
KING  OF  PRUSSIA,  PA  19406- 

KING  OF  PRUSSIA,  PA  19403- 

KING  OF  PRUSSIA,  PA  19406- 
KING  OF  PRUSSIA.  PA  19406- 


KITTANNING,  PA  16201- 

LAHASKA,  PA  18931-  

LAKE  ARIEL,  PA  18436-  . 
LANCASTER,  PA  17602- 
LANCASTER,  PA  17602- 
LANCASTER,  PA  17602- 
LANCASTER.  PA  17602- 
LANCASTER,  PA  17601- 
LANCASTER,  PA  17602- 


412-836-6060 
717-226-2993 
717-«79-21«2 
717-661-1885 
717-640-9339 

717-939-8000 
717-561-8100 

717-790-0625 
717-233-6000 

717-558-9500 

717-564-5511 
717-939-7841 

717-664-4730 

717-039-1331 
717-657-1445 
717-561-1900 
717-561-2800 
717-564-7790 
814-786-7901 
717-226-4621 

717-226-4388 
717-454-2494 
717-455-2061 
412-981-1530 
717-633-2515 
717-533-7054 
717-533-2603 

717-543-3006 

717-533-2384 
717-253-1392 
215-443-7330 

814-643-3934 
412-463-3561 
412-463-8726 
717-768-7186 

717-768-8731 
412-863-2600 
717-325-8566 
717-325-2599 
814-266-3678 
814-266-4800 
814-266-8789 
215-444-3515 
215-962-0700 
215-265-4500 
215-337-2000 

215-337-1800 

215-337-1200 
215-337-2000 

412-543-1159 
215-794-0440 
717-689-4148 
717-397-6531 
717-299-0421 
717-299-6900 
717-397-1900 
717-669-6444 
717-299-9999 
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PrapMtyrwma 


HAMPTON  MN  ™ ^ 

HOUOAY  INN  NORTH  

HOWARD  JOHNSON  

ITALIAN  VMA  EAST  __. 

LANCASTER  HILTON  GARDEN 


LANCASTER  HOST  RESORT  .... 

MC INTOSH  WHS  ..._ „.. 

OLDE  HICKORY  MN _. 

ROCKVALE  VILLAGE  INN  

SUPER  8  MOTEL  

TRAVELOOGE  LANCASTER  

WESTRELD  MOTOR  INN  

YOUR  PLACE  COUNTRY  INN  „. 

RED  ROOF  INN 

SHERATON  BUCKS  COUNTY 
HOTEL 

HOUDAY  INN  CONF  CENTER  .. 

RADISSON  HOTEL  PHILADEL- 
PHIA AIRPORT. 

COUNTRY  CUPBOARD  INN 

ABC  MOTEL  

GENERAL  WARREN  INNE  

GREAT  VALLEY  HILTON 

MC  INTOSH  MOTOR  INNS  INC 

COMPORT  INN  MANSFIELD  

MANSFiaD  MOTOR  INN  

KELLY  HOTEL  ...;. 

MARCOS  MOTOR  INN  „. 

FAIRFIELD  INN  BY  MARRWTT  . 

SHERATON 

J0HNNIE3  MOTEL 


POBOK/RtNa 


PO  BOX  22226 


PO  BOX  46  .. 
PO  BOX  434 


SUPER  8  MOTEL  

iA/Wf"OMf  INN  •«•••■»••••»•••«•••■••••,• 

FAIRVILLE  INN 

MENDENHAa  HOTH. 

HOWARD  JOHNSON  

DAYS  INN  AIRPORT  HARRIS- 
BURG. 

ROOEWAY  INN 

ECONO  LODGE  ._ 

SUPER  8  MOTEL  

CLIFF  PARK  INN 

HILLTOP  MOTEL ^ 

A  COUNTRY  INN 

RED  ROOF  INN  ._ 

BEST 
MONTGOMERYVILLE 

COMFORT 
MONTQOMERYVIUE 

SUPER  8  MOTEL  


WESTERN 


INN 


PO  BOX  330 
PO  BOX  183 


PO  BOX  219 


PO  BOX  202  .. 

PO  BOX  E 

PO  BOX  7200 
PO  BOX  576  .. 


INN  AMERK^A „.. 

HOUDAY  INN „ 

PENN  HOTEL  „ 

COUNTRY  HOUSE  MOTEL  

PINE  BURR  INN  ._.._ 

V1SINTAINER*S  MOTEL  

MUFFUNBURG  HOTEL  MOTEL 

LANTERN  MOTOR  LODGE  

UOw^OHI  inn  •«••...••... 

COMFORT  INN  NEW  COLUM- 
BIA. 
DAYS  INN  

FAIRFIELD  INN  MARRK>TT  ._.... 

MC  INTOSH  INN 

MOTEL  6 


POBOXO  . 
TOBOXTS" 


POBOX62 


SirMtaddrMS 


545  GREENFIELD  RO  ... 

1482  Lrrrrz  pike 

2100  LINCOLN  HWY.  E  ... 
2331  LINCOLN  HWY.  E  ^. 
101  GRANITE  RUN  DR  ..„ 


2300  UNCOLN  HWY.  E 
2307  UNCOLN  HWY.  E  ... 
600  OLDE  HICKORY  RO  . 
24  S.  WILLOWDALE  OR  .. 
2129  UNCOLN  HWY.  E  .. 

2101  COLUMBIA  AVE 

2929  HEMPLAND  RO 

2133  LINCOLN  HWY.  E  ... 
3100  CABOT  BLVD.  W  _„ 
400  OXFORD  VALLEY  RO 

7736  ADRIENNE  OH 

500  STEVENS  DR 


RT.  15  N  _„ 

RT.  30  E 

9  VILLAGE  WAY 

ONE  LIBERTY  BLVO  ^ 

ONE  MOREHALL  RO  ...... 

300  GATEWAY  DR 

28  S.  MAIN  ST „.. 

102  S.  FOREST  ST  „.. 

HWY.  441  &  BANK  ST  

30  SAINT  FRANOS  WAY 

910  SHERATON  DR 

709  LINCOLNWAY  E 


845  CONNEAUT  LAKE  RO  .- 
6325  CARLISLE  PIKE  RT.  11 

RT.  52  KENNETT  PIKE _.. 

RT.  52  

RT.  19  &  1-80  RD  #6 

815  EISENHOWER  BLVO 

800  EISENHOWER  BLVO 


1-80  EXIT  37 

CUFF  PARK  RO 

RT.  6  

330  E.  WYOMISSING  AVE  

2729  MOSSIDE  BLVO 

969  BETHLEHEM  PIKE 

678  BETHLEHEM  PIKE 

2816    OLD    MONTOURSVILLE 
RO. 

GROW  AVE  

EXIT  22  PA  TNPK 


US  RT.  1  S  

RT.  61  ATLAS 

50  W,  FOURTH  ST 

264  CHESTNUT  ST 

RT.  209  4  93  

1740  NEW  BUTLER  RO 
l-eO  AT  US  15  


353  LEWIS8ERRY  RO  ...„ 
175  BEACON  HILL  BLVO 

130  UMEWLN  RO  

200  COMMERCE  AVE  -_. 


OVStala/ZIp 


LANCASTER  PA  17601- 
LANCASTER.  PA  17601- 
LANCASTEa  PA  17602- 
LANCASTEa  PA  17602- 
LANCASTER.  PA  17601- 


LANCASTEa 

LANCASTEa 

LANCASTEa 

LANCASTEa 

LANCASTEa 

LANCASTER. 

LANCASTEa 

LANCASTEa 

LANGHORNE, 

LANQHORNE. 


PA  17602- 
PA  17602- 
PA  17601- 
PA  17602- 
PA  17602- 
PA  17603-  , 
PA  17601-  , 
PA  17602-  , 
PA  19047- 
PA  19047- 


LEHK3H  VALLEY,  PA  18002- 
LESTER.  PA  19113- 


LEWIS8URG.  PA  17837-  ...„ 

UGONIER.  PA  1565»-  ....„ 

MALVERN.  PA  193S5- 

MALVERN.  PA  19355- 

MALVERN.  PA  19355- 

MANSFIELD.  PA  16933-  

MANSFIELD.  PA  16933-  

MARIENVILLE.  PA  16238-  

MARIETTA.  PA  17547- 

MARS.  PA  16046- 

MARS.  PA  16046-  .._ 

MCC0NNELLS8URG,  PA 

17233-. 

MEAOVILLE.  PA  16335-  ...._ 

MECHANICSBURG.  PA  17055- 
MENDENHALL.  PA  19367-  ._.... 

MENDEWULL.  PA  19357-  

MERCER,  PA  16137-  

MIDOLETOWN.  PA  17057-  . 

MIDDLETOWN.  PA  17057-  

MIFFUNTOWN,  PA  1705»- 

MIFFUNVILLE,  PA  18631-  

MILFORD,  PA  18337- 

MILFORD.  PA  18337- 

MOHNTON.  PA  19540-  

MONROEVILLE,  PA  15145- 

M0NTG0MERYV1±E,  PA 

18835-. 
MONTGOMERYVU^,  PA 

16935-. 
MONTOURSVILLE.  PA  17754-  . 


KK)NTROSE,  PA  18801-  

MORGANTOWN.  PA  19543-  .. 

MORRIS,  PA  16935- 

MORRISViaE.  PA  19067- 

MT  CARMEL,  PA  17851- 

MT  CARMEL.  PA  17851-  .....:., 
MUFFUNBURG.  PA  17844-  ... 
NESQUEHONING.  PA  18240- 
NEW  CASTLE.  PA  16101-  „... 
NEW  COLUMBIA,  PA  178S5>  . 


NEW       CUMBERLAND,       PA 

17070-. 
NEW       CUMBERLAND,       PA 

17070-. 
NEW       CUMBERLAND,       PA 

17070-. 
NEW       CUMBERLAND,       PA 

ITWTK 


Tctcphooc 


717-299-1200 
717-393-0771 
717-«7-7781 
717-397-4873 
717-660-0880 

717-290-6600 
717-299-0700 
717-660-0477 
717-283-9600 
717-393-8888 
717-397-4201 
717-397-0300 
717-39S-3413 
215-760-6200 
215-547-4100 

215-301-1001 
215-521-6000 

717-524-5500 
412-238-0641 
21&-29&-3637 
215-295-0600 
215-270-6000 
717-662-3000 
717-662-2136 
814-027-6652 
717-425-1364 
412-772-0600 
412-776-6000 
717-485-3116 

814-333-5833 
717-780-0024 
215-385-6000 
215-388-1181 
412-745-3308 
717-030-1600 

717-03^-4147 
717-435-8041 
717-752-2452 
717-296-5491 
717-205-0444 
215-484-4242 
412-556-4738 
215-600-8800 

215-361-3600 

717-365-8111 

717-275-0284 
215-285-3000 
717-724-2478 
215-205-7331 
717-330-3870 
717-330-1262 
717-066-3003 
717-560-0433 
412-650-7700 
717-558-8000 

717-774-4156 

717-774-6200 

717-774-5888 

717-774-8010 
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Property  name 


DAYS  INN  NEW  STANTON  

HOWARD  JOHNSON  

KNIGHTS  COURT 

SUMMERSONS     FOUR     SEA- 
SONS. 

COMFORT  INN  

HOWARD  JOHNSON  

PALMYRA  MOTEL 

KEYSTONE  MOTEL  

ATOP  THE  BELLEVUE 

BEST  WESTERN  

CHESTNUT  HILL  HOTEL  

COMFORT  INN  PENN^S  LAND- 
ING. 

COURTYARD  PHILADELPHIA  ... 

DAYS  INN  

EMBASSY  SUITES  HOTEL 

FOUR  SEASON'S  HOTEL 

GUEST      QUARTERS      SUITE 
HOTEL. 

HOLIDAY  INN  

HOLIDAY  INN  INDEPENDENCE 
MALL. 

INDEPENDENCE  PARK  INN 

KORMAN  SUITES  HOTEL  

OMNI  HOTEL  

PENNS  VIEW  INN 

PHILADELPHIA  AIRPORT  MAR- 
RIOTT. 

PHILADELPHIA  COURT  HOTEL 

PHILADELPHIA       HILTON       & 
TOWERS. 

QUALITY  INN  

RITZ  CARLTON  HOTEL  

SHERATON  INN  NORTHEAST  .. 

SHERATON      SOCIETY      HILL 
HOTEL 

SHERATON  UNIVERSITY  CITY 

THE  HUB  MOTOR  LODGE  INC  . 

THE  RITTENHOUSE  


POBox/RtNo. 


PO  BOX  214 
PO  BOX  747 
PO  BOX  73  .. 


PO  BOX  325 


WYNDHAM  FRANKLIN  PLAZA  .. 

COLONY  PARK  MOTOR  INN  .... 

COMFORT  INN  

ECONO  LODGE 

FORGE  BAB  

AVALON  MOTEL  „... 

CLUBHOUSE  INN 

DAYS  INN  

DAYS  INN  PITTSBURGH  

HARLEY  HOTEL  OF  PITTS- 
BURGH. 

HOLIDAY  INN  

MOTEL  6  

PARKWAY  CENTER  INN  

PITTSBURGH  HILTON  &  TOW- 
ERS. 

PITTSBURGH  MOTEL 

RED  ROOF  INN  

RESIDENCE  INN  

SHERATON  HOTEL  

SHERATON  SOUTH  HILLS 

VISTA  HOTEL  PITTSBURGH 

HOWARD  JOHNSON  

GUEST  QUARTER'S  HOTEL 


PO  BOX  585 


PO  BOX  581 
PO  BOX  438 

RT.  65  


PARKWAY  MOTEL  

COMFORT  INN  

HOLIDAY  INN  EXPRESS 

RAMADA INN  

PATK)  COURT  MOTEL  ... 
OUAKERTOWN  MOTEL  .. 


PO  BOX  516 


Street  address 


127  W.  BYERS  AVE 
112W.  BYERSAVE 

HON.  MAIN  ST  

RT.  120  


7011  STEUBENVILLE  RKE 

2101  MONTOUR  CHURCH  RD 

1071  E.  MAIN  ST 

RT.  30  RD  2 

1415  CHANCELLOR  CT  

11580  ROOSEVELT  BLVD  

8229  GERMANTOWN  AVE  

100  N.  DELAWARE  AVE 


8900  BARTRAM  AVE  

4200  ROOSEVELT  BLVD 

9000  BARTRAM  AVE  

1810-34  RACE  ST  

4101  ISLAND  AVE 


440  ARCH  ST 
400  ARCH  ST 


235  CHESTNUT  ST  .„., 
2001  HAMILTON  ST  ..., 

401  CHESTNUT  ST 

14  N.  FRONT  ST  

4509  ISLAND  AVE 


10TH  ST.  &  PACKER  AVE 
BROAD  &  LOCUST  ST  


1010  RACE  ST  

17TH  &  CHESTNUT  

9461  ROOSEVELT  BLVD 
ONE  DOCK  ST  


36TH  &  CHESTNUT  ST  

7605  ROOSEVELT  BLVD  

210  W.  RITTENHOUSE 

SQUARE 

TWO  FRANKLIN  PLAZA  

R  D  #1  

1-81  RR  443 „ 

RR  1  

RR  1  

512  OHIO  RIVER  BLVD  

531 1  CAMPBELLS  RUN  RD  

SIX  LANDINGS  DR  

100  KISOW  DR 

699  RODI  RD 


100LYTTONAVE  

211  BEECHAMDR 

875  GREENTREE  RD  

600  COMMONWEALTH  PL 


4270  STEUBENVILLE  PIKE  ... 
6404  STEUBENVILLE  PIKE  ... 

700  MANSFIELD  AVE  

7  STATION  SQUARE  DR 

164  FORT  COUCH  RD 

1000  PENN  AVE 

5300  CLAIRTON  BLVD  

640  W.  GERMANTOWN  PIKE 


RD  1  

RT.  100  &  SHOEMAKER  RD 

1600  INDUSTRIAL  HWY  

RT.  100  &  KING  ST 

720  N.  WESTENO  BLVD 

1920  RT.  663  


City/Stale/Zip 


NEW  STANTON.  PA  15672- 
NEW  STANTON.  PA  15672- 
NEW  STANTON.  PA  15672- 
NORTH  BEND,  PA  17760-  ... 


OAKDALE.  PA  15071-  

OAKDALE,  PA  15071-  

PALMYRA.  PA  17078- 

PARKESBURG.  PA  19365-  , 
PHILADELPHIA,  PA  19102- 
PHILADELPHI^  PA  191 16- 
PHILADELPHIA.  PA  19118- 
PHILADELPHIA.  PA  191 06- 

PHILADELPHIA.  PA  19153- 
PHILADELPHIA,  PA  19124- 
PHILADELPHIA,  PA  191 K^ 
PHILADELPHIA.  PA  191 03- 
PHILADELPHIA.  PA  191 53- 

PHILADELPHIA.  PA  19106- 
PHILADELPHIA.  PA  191  OS- 
PHILADELPHIA.  PA  1910^ 
PHILADELPHIA.  PA  1913(V- 
PHILADELPHIA,  PA  191 06- 
PHILADELPHIA.  PA  191 06- 
PHILADELPHIA,  PA  191 53- 


PHILADELPHIA.  PA  191  < 
PHILADELPHIA.  PA  19107- 

PHILADELPHIA,  PA  19107- 
PHILADELPHIA,  PA  191 0^- 
PHILADELPHIA,  PA  19114- 
PHILADELPHIA.  PA  191 06- 

PHILADELPHIA,  PA  191 04- 
PHILADELPHIA.  PA  19152- 
PHILADELPHIA.  PA  191 03- 


PHILADELPHIA.  PA  19102- 
PINE  GROVE,  PA  17963-  ... 
PINE  GROVE,  PA  17963-  ... 
PINE  GROVE.  PA  17963-  ... 
PINE  GROVE,  PA  17963-  ... 
PITTSBURGH.  PA  15202-  ... 
PITTSBURGH.  PA  15205-  ... 
PITTSBURGH.  PA  15238-  ... 
PITTSBURGH,  PA  15205-  ... 
PITTSBURGH.  PA  15235-  ... 


PITTSBURGH.  PA  15213- 
PITTSBURGH.  PA  15205- 
PITTSBURGH,  PA  15220- 
PtTTSBURGH.  PA  15230- 


PITTSBURGH,  PA  15205- 

PITTSBURGH.  PA  15205- 

PITTSBURGH.  PA  15205- 

PITTSBURGH.  PA  15219- 

PITTSBURGH,  PA  15241- 

PITTSBURGH.  PA  15222- 

PLEASANT  HILLS,  PA  15236-  .. 
PLYMOUTH       MEETING.       PA 
19462-. 

PORTAGE,  PA  15946-  

POTTSTOWN.  PA  19464-  

POTTSTOWN,  PA  19464-  

POTTSTOWN,  PA  19464-  

OUAKERTOWN,  PA  18951- 

OUAKERTOWN,  PA  18951- 


Telephone 


412-925-3591 
412-925-3511 
412-925-6755 
717-923-1398 

412-787-2600 
412-923-2244 
717-838-1324 

717-442-8800 
215-893-1776 
215-464-9500 
215-242-5905 
215-627-7900 

215-365-2200 
215-289-9200 
215-365-4500 
215-963-1500 
215-365-6600 

215-923-8660 
215-923-8660 

215-922-4443 
215-569-7000 
215-925-0000 
215-922-7600 
215-365-4150 

215-755-9500 
215-893-1600 

215-922-1730 
215-563-8215 
215-671-9600 
215-238-6000 

215-387-8000 
215-332-4300 
215-646-9000 

215-448-2000 
717-345-8095 
717-345-8031 
717-345-4099 
717-345-8349 
412-761-4212 
412-788-8400 
412-828-5400 

412-244-1600 

412-682-6200 
412-922-9400 
412-992-7070 
412-594-5141 

412-922-1618 
412-787-7870 
412-279-6300 
412-261-2000 
412-343-4600 
412-281-3700 
412-884-6000 
215-834-8300 

814-736-3378 
215-326-5000 
215-970-7863 
215-326-6i>45 

215-536-7000 
215-536-7600 
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Prapsrty  nsnw 


CX)MFORT  INN  -„ 

DUTCH  COLONY  MOTOR  INN  .. 

INN  AT  READING 

RIVEREDGE  INCORPORATED  . 

KEYSTONE  HOTEL  __ 

SPORTSMAN  HOTEL 

CHERRY  LANE  MOTOR  INN 

HERSHEY  FARM  MOTOR  INN  .. 

OLDE  AMISH  INN 

BEST  WESTERN  GUTHRIE  INN 

LACKAWANNA  STATION 

HOTEL 

APPLEBUTTER  INN  

DAYS  INN  

HKJHLANOER  MOTEL  

KNIGHTS  INN  

R  4  W  MOTEL  OF  SOMERSET  . 

ALPINE  INN  MOTOR  LODGE  .... 

EXECUTIVE  MOTOR  INN  

ATHERTON  HILTON  

HAMPTON  INN  

NITTANY  BUDGET  MOTEL  

TOfTREES  HOTEL  RESORT  .... 

SHERATON  POCONO  INN  

HOJO  INN  POCONO  ...._ 

CROSS  CREEK  RESORT  

LOPSIDED  INN  ._ 

HOLIDAY  INN  BUCKS  COUNTY 

HOWARD  JOHNSON  

PENN  MOTEL  

RAMADA  HOTEL  &  CONF  CEN- 
TER. 

RED  ROOF  INN _ 

FOREST  INN _ 

SHADOWBROOK  RESORT  

CANADOHTA  LAKE  MOTEL  

HOUDAY  INN  

M  G  MOTEL „ 

BRIDGETON  HOUSE  

DAYS  INN  „ 

REGENCY  265  MOTOR  INN 

PENN  LAUREL  INN  

SUPER  8  MOTEL 

DAYS  INN 

WARRINGTON  MOTOR  LODGE 

INTERSTATE  HOTEL 

RED  ROOF  INN  

PINE  CREEK  VALLEY  LODGE  .. 

WATSON  INN  

COURTYARD  BY  MARRIOTT  .... 

DEVON  COURTVARD  BY  MAR- 
RIOTT. 

GUEST  OUARTERS  HOTEL  

BEST  WESTERN  INN 

ECONO  LODGE  OF  WAYNES- 
BURG. 

TRIANGLE  HOTEL  ^ 

CANYON  MOTEL ™ 

PENN  WELLS  HOTEL 

PENN  WELLS  LODGE  .. 

SHERWOOD  MOTEL  

WEST  CHESTER  INN  

PHILADELPHIA  MARRK)TT 

WEST. 

COMFORT  INN  


PENN  VIEW  MOTEL , 
BUCKTAIL  LODGE  ... 
ECONO  LODGE 


POBox/RtNa 


PO  BOX  80  .. 

PO  BOX  ijb 


PO  BOX  191 


PO  BOX  432 


PO  BOX  96  .... 
PO  BOX  133  .. 
PO  BOX  2554 


PO  BOX  130 
PO  BOX  167 


PO  BOX  123 


PO  BOX  301 


POBOX83 


2200  STACY  OR 

4635  PERKIOMEN  AVE 

2545  N.  5TH  ST.  HWY  

1040  PARK  RD 

2017  BERNVILLE  RO 

400  ERIE  AVE  „ 

FARWELL  AVE 

84  N  RONKS  RO  

240  HARTMAN  BRtOQE  RD 

33  E.  BROOK  RD „. 

255  SPRING  ST  

700  LACKAWANNA  AVE  


152  APPLEWOOD  LN  

200  WATERWORKS  RO  ... 

799  N.  CENTER  AVE  _ 

1-70  76  AT  EXIT  10 

202  SHAFFER  ST  

650  BALTIMORE  PIKE  

675  BALTIMORE  PIKE 

125  S.  ATHERTON  ST 

1101  E.  COLLEGE  AVE  .... 
1274  N.  ATHERTON  ST  .... 
ONE  COUNTRY  CLUB  LN 

1220  W.  MAIN  ST 

RT.  715  

RT.  8  S „ 

RT  196 

4700  STREET 'ro"!!!!!!!Z 

2779  RT.  1  N  

2921  LINCOLN  HWY 

2400  OLD  LINCOLN  HWY 


3100  UNCOLN  HWY 

HC  64 

RT.  6  E 

RD.  2 

700  W.  MAIN  ST 

RD  6 

RIVER  RD 


RD  #2 

265  E.  ST.  RD  „ 

706  PENN  AVE.  W 

204  STRUTHERS  ST  

909  SHERATON  DR 

701  EASTON  RO „.... 

1396  W.  CHESTNUT  ST  „ 
1399  W.  CHESTNUT  ST  .. 

RT.  44  N  _ 

100  MAIN  ST  

1100  DRUMMERS  LN  

762  W.  LANCASTER  AVE 


888  CHESTERBROOK  BLVD 

239  W.  MAIN  ST 

350  MiaER  LN  


120  BILL  GEORGE  DR 

18  E  AVE  

62  WAIN  ST  

FOUR  MAIN  ST  

2  MAIN  ST  

943  S.  HIGH  ST 

Ill  CRAWFORD  AVE  . 


RT.  93  &  KIWANIS  BLVD.  RR 
#1. 

250  PENN  AVE 

RT.  120  W  .„ 

107  VIP  DR 


CIty/Stata/ZIp 


READING,  PA  19606- .... 
READING,  PA  19606- .... 
READING,  PA  19606- .... 
READING,  PA  19610- .... 
READING.  PA  19601-  .... 
RENOVO,  PA  17784-  .... 
RENOVO,  PA  17764-  .... 

RONKS,  PA  17572-  

RONKS,  PA  17579-  

RONKS.  PA  17572-  . 

SAYRE,  PA  18840- 

SCRANTON,  PA  1850»- 


SUPPER  ROCK.  PA  16057-  .. 

SOMERSET.  PA  15501- „, 

SOMERSET,  PA  15501- 

SOMERSET,  PA  15501- , 

SOMERSET.  PA  15501- 

SPRINGRELD.  PA  19064- 

SPRINGFIELD,  PA  19064-  

STATE  COLLEGE,  PA  16801- 
STATE  COLLEGE.  PA  16801- 
STATE  COLLEGE,  PA  16803- 
STATE  COLLEGE.  PA  1680»- 
STROUDSBURQ,  PA  18360-  .. 
TANNERSVILLE,  PA  18372-  ... 

TITUSVILLE.  PA  16354- 

TOBYHANNA,  PA  18466- 

TREVOSE,  PA  19053- _ 

TREVOSE.  PA  19053- 

TREVOSE,  PA  19047- 

TREVOSE,  PA  1905»-  ., 


TREVOSE,  PA  19053- 

TROUT  RUN.  PA  17771- 

TUNKHANNOCK,  PA  18657-  .... 

UNION  CITY.  PA  16438-  

UNIONTOWN,  PA  15401-  „ 

UNIONTOWN,  PA  15401-  _ 

UPPER     BLACK     EDDY.     PA 

18972-. 
WARFOROSBURa  PA  17287-  . 

WARMINSTER,  PA  18974-  

WARREN,  PA  16365-  

WARREN.  PA  16365-  

WARRENDALE,  PA  15086- 

WARRINGTON.  PA  18976- 

WASHINGTON.  PA  15301-  

WASHINGTON.  PA  15301-  

WATERVILLE,  PA  17776-  

WATSONTOWN,  PA  17777-  .... 

WAYNE,  PA  19087- 

WAYNE,  PA  19087- 


WAYNE,  PA  19067- 

WAYNESBORO.  PA  17268- 
WAYNESBURG.  PA  15370- 


WAYNESBURG.  PA  15370-  .. 

WELLSBORO,  PA  16901-  

WELLS80R0,  PA  16901-  

WELLSBORO,  PA  16901-  

WELLSBORO,  PA  16901-  

WEST  CHESTER.  PA  19382-  ... 
WEST    CONSHOHOCKEN,    PA 

19428-. 
WEST  HAZLETON,  PA  18201-  . 

WEST  READING,  PA  19611-  .... 

WESTPORT,  PA  17778- 

WEXFORD,  PA  1509O- 


Tataphons 


21S-371-<I600 
215-79»-2345 
21S-«29^741 
215-372-7811 
215-378-6711 
717-92^-2329 
717-«23-e968 
717-687-7646 
717-687-6636 
717-393-3100 
717-88&-7711 
717-342-8300 

412-794-1844 
814-445-0200 
814-445-7988 
814-445-8833 
814-445-9611 
215-544-4700 
215-543-0555 
814-231-2100 
814-231-1590 
814-237-7638 
814-234-8000 
717-424-1930 
717-629-4100 
814-827-9611 
717-839-8421 
215-364-2000 
215-638-4554 
215-639-5200 
215-638-8300 

215-244-8422 
717-995-0330 
717-836-5417 
814-694-3219 
412-437-2816 
412-437-0506 
215-982-5856 

814-735-4347 
215-674-2200 
814-723-8300 
814-723-8881 
412-772-2700 
215-343-0373 
412-225-9000 
412-228-5750 
717-753-3254 
717-638-1832 
215-687-6700 
215-687-6633 

215-647-6700 
717-762-0113 
412-627-5544 

412-627-3150 
717-724-1681 
717-724-2111 
717-724-2111 
717-724-3424 
215-682-1900 
215-941-5600 

717-455-9300 

215-376-8011 
717-923-2472 
412-035-1000 
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Property  nam* 


MOUNTAIN    LAUREL    RESORT 

EAST. 
MOUNTAIN    LAUREL    RESORT 

WEST. 

RAMADA  INN  

BEST  WESTERN  INN 

FOX  RIDGE  INN  

HAMPTON  INN  WILKES-BARRE 

RED  ROOF  INN  _. 

COLONIAL  MOTOR  LODGE 

FARR*S  MOTEL 

OtJALITY  INN _ 

RIDGEMONT  MOTEL 

SHERATON  INN  

COURTYARD  BY  MARRIOTT  .... 

FIESTA  MOTOR  INN 

HAMPTON         INN        WILLOW 

GROVE. 

VICKI  &  HANK'S  HOTEL  

TRAVEL  INN  OF  WINDY  GAP  ... 

SHERATON  

CHATEAU  MOTEL 

DAYS  INN  „. 

HOLIDAY  INN  

HOLIDAY  INN  

HOLIDAY  INN  EAST  MARKET  ... 

HOWARD  JOHNSON  

RED  ROOF  INN  

SPIRIT  OF  76  MOTEL 

SUPER  8  MOTEL  

YORK  TRAVELODGE  MOTEL  ... 

PuartoRlco 

HOTEL  PLAZA  

ADAMARIS  APARTMENTS  

EDWINS  HOTEL  


HOTEL  LA  BAHIA  

HOLIDAY  INN  CROWNE  PLAZA 

SANDS  HOTEL  &  CASINO  

HOTEL  PARAOOR  BANGS  DE 

COAMO. 
HYATT  REGENCY  CERROMAR 
THE  HYATT  DORADO  BEACH  .. 
POSADA  GUAYAMA 

PICHIS  HOTEL  &  CONVENTION 

CENTER. 
PAN  AMERICAN  MOTEL  INC  .... 

HOTEL  EL  ROSAL 

EL  PASO 

LA  HACIENDA  JUANITA  

HOLIDAY  INN  MAYAGUEZ  

HOTEL  JOYUDA  BEACH  

HOTEL  LA  PALMA 

DArS  INN 


HOTEL  CARIBE  PLAYA  INC 
PONCE  HILTON  &  CASINO  . 


THE         HORNED         DORSET 

PRIMA  VERA  HOTEL. 

MARINA  DE  SAUNAS  INC 

ARCADE  INN  

HOTEL  RAOISSON 

NORMANDIE. 
RADISSON  AMBASADOR 

PLAZA  HOTEL  &  CASINO. 
RAMADA  HOTEL  CONDADO  .... 
HOTEL        PARADOR        CASA 

GRANDE. 
HOTEL  EL  CACKXIE  


POBox/RtNo. 


PO  BOX  126 
PO  BOX  126 


PO  BOX  536 


PO  BOX  163 


PO  BOX  2210 
PO  BOX  568  .. 
PO  BOX  849  .. 


KC  02-21118  ... 
PO  BOX  38079 
PO  BOX  6676  .. 
PO  BOX  540  .... 


RT.  693  

PO  BOX  2393 

PO  BOX  115  .. 


PO  BOX  641  .. 

PO  BOX  7 

PO  BOX  682  .. 
PO  BOX  777  .. 
PO  BOX  2701 
PO  BOX  1660 
POBOX  1660 


HC  764-8490  . 
PO  BOX  7419 


POBOX  1132  .... 
POBOX  364386 
TO  BOX  50059"! 


TO  BOX  616 

TO  BOX  3046  


Street  address 


t-90  AND  PA  TNPK 
l-«0  a  PA  TNPK 


1500  MACARTHUR  RD „.. 

2400  E.  END  BLVO  

1145  RT.  315  

1063  HWY.  315  

1035  HWY.  315  

1959  E.  THIRD  ST 

2295  LYCOMING  CREEK  RD 

234  MONTGOMERY  PIKE  

RD  4 „ 

100  PINE  ST 

RT.  61 1  2350  EASTON  RD  .... 

1130N.  EASTONRO  „ 

1500  EASTON  RD  „ 


1412  GRAHAM  AVE 

RT.  33  &  512 

VAN  REED  &  WOODLAND  RD 

3951  E.  MARKET  ST 

1415  KENNETH  RD  

334  ARSENAL  RD 

2000  LOUCKS  RD  .. _ 

2600  E.  MARKET  ST „ 

ARSENAL  RD.  1-83  &  US  30  .... 

323  ARSENAL  RD 

1162  HAINES  RD  

40  ARSENAL  RD  

132-140  N.  GEORGE  ST 


DE  DIEGO  AVE  

DE  DIEGO  &  GIL  BOUGET  .„ 

RD.      101      INT.      BALNEAPflO 
BOQUERON. 

RD.  101  KM.  17  HM.  1  

RD.  187  KM.  1  HM.  5  

RD.  187  ISLA  VERDE  

RT.  546  KM.  1  h»«.  6  


RD.  693 

DORADO.  PR  0064&- 
RD.    3    KM.     138.5 

VIVES. 
RD.  2  KM.  204  HM.  6  . 


SECTOR 


RD.  2  KM.  84  HM.  9 


RD.  2  KM.  109  HM.  8  . 

RD.  105  KM.  23  HM.  5  _.., 

RD.  2  KM.  149  HM.  9  

RD.  102  KM.  117  .._ 

MLNDEZ  VIGO  &  PERAL 
RT.  1  KM.  123  HM.  5  


RD.  3KM.  112  HM.  1  

STGO.  DE  LOS  CABALLEROS- 

PLAYA. 
BO.  BARRERO  RD.  429  KM  3.0 


G-8  BO.  PIAYA  

8  TAFT  _ 

MUNOZ  RIVERA  &  ROSALES 

1369  ASHFORD  AVE 


1045  ASHFORD  AVE  

RT.  612  KM.  0  HM.  3  

RT.  368  KM  10  HM.  3  „.... 


Clty/Stata/Zlp 


WHITE  HAVEN,  PA  18661-  .... 
WHITE  HAVEN,  PA  18661-  .... 


WHITEHAa,  PA 
WILKES-BARRE. 
WILKES-BARRE. 
WILKES-BARRE, 
WILKES-BARRE. 
WILLIAMSTORT, 
WILUAMSPORT. 
WILLIAMSTORT, 
WILLIAMSTORT, 
WILLIAMSPORT, 
WILLOW  GROVE 
WILLOW  GROVE 
WILLOW  GROVE 


18052-  „ , 

PA  18702-  „ 
PA  18702-  .. 
PA  13702-  .. 
PA  18702-  .. 
PA  17701-  .. 
PA  17701-  ., 
PA  17701-  ., 
PA  17701-  .. 
PA  17701-  .. 
,  PA  19090- 
.  PA  19090- 
,  PA  1909O- 


WINBER,  PA  15963- 

WINDGAP.  PA  18091- 

WYOMISSING.  PA  19610- 

YORK,  PA  17402- 

YORK.  PA  17404- 

YORK.  PA  17402- 

YORK.  PA  174C4- 

YORK,  PA  17402- 

YORK,  PA  17402- 

YORK,  PA  17402- 

YORK,  PA  17402- 

YORK,  PA  17404- 

YORK.  PA  17401- 


ARECIBO,  PR  00613- 

BOQUERON.  PR  00622-  , 
CABO  ROJO,  PR  0062^ 


CABO  ROJO,  PR  00680-  .„. 
CAROLINA,  PR  00937-8079 

CAROLINA,  PR  00914-  

COAMO,  PR  00769-  


DORADO,  PR  00646-  .. 
809-79&-1234. 
GUAYAMA,  PR  00785- 


GUAYANILLA.  PR  00656- 


HATILLO.  PR  00659- 

HORMIGUEROS,  PR  0066O-  .... 

ISABELA,  PR  00662- 

MARICAO,  PR  00606-  

MAYAGUEZ,  PR  00680-6328  .... 

MAYAGUEZ,  PR  00681- 

MAYAGUEZ,  PR  00681- 

MERCEDITA-PONCE,  PR 

0071 5-. 

PATILLAS,  PR  00723-  

TONCE,  PR  00732-  


RINCON,  PR  00677- 


SALINAS,  PR  00936-4386  ..._.. 

SAN  JUAN,  PR  0OS11- 

SAN  JUAN,  PR  00902- 


SAN  JUAN,  PR  00907- 

SAN  JUAN,  PR  00908- 
UTUADO.  PR  00641-  ... 


YAUCO,  PR  00698- 


Telephone 


717-443-8411 

717-443-8411 

215-43^1037 
717-822-1011 
717-825-3477 
717-825-3838 
717-829-6422 
717-322-6161 
717-323-8591 
717-323-9801 
717-321-5300 
717-327-8231 
215-830-0650 
215-659-0300 
215-659-3535 

814-467-7859 
215-863-4146 
215-378-3811 
717-757-1714 
717-767-6931 
717-6*5-5671 
717-846-8500 
717-755-1966 
717-843-9971 
717-843-8181 
717-755-1068 
717-852-6686 
717-843-8974 


809-878-2295 
809-851-6860 
809-851-7110 

809-832-0499 
809-253-2929 
809-791-6100 
809-825-2238 

809-796-1234 

809-866-1515 

609-635-3335 

809-898-4396 

809^72-7277 
800-838-2550 
809-833-1100 
809-851-5650 
809-834-3800 
809-841-1000 

809-839-6339 
809-259-7777 

809-823-4030 

809-752-8484 
809-725-0668 
809-729-2929 

809-721-7300 

809-723-8000 
809-894-3939 

809-656-0345 
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Properly  name 


ftapubMe  of  Patau 
PALAU  PACinC  RESORT 


POBox^No. 


PO  BOX  308 


THE  BAY  VOYAGE  NEWPORT 

OVE«.OOK. 
COURTYARD  BY  MARRIOTT  .... 
HOWARD  X)Ht^ON  LODGE  .... 

THE  GREENHOUSE  »NN  

ADMIRAL  BENBOW  INN  

ADMIRAL  RTZROY  INN 

BEST     WESTERN     MAINSTAY 

INN. 

CLIFFSIDE  INN 

INN  ON  LONG  WHARF  „ 

INN  ON  THE  HARBOR 

JAILHOUSE  INN  

MILL  STREET  INN 

MOTEL  6  

NEWPORT      BAY      CLUB      & 

HOTEL 
NEWPORT  ISLANDER 

DOUBLETREE  HOTEL 
NEWPORT  MARRIOTT  HOTEL  . 

NEWPORT  ON  SHORE 

OCEAN   CLIFF   I   &    I    I   TIME 

SHARE. 
SUSSE  CHALET  

VILLA  UBERTV 

WELLINGTON      YACHT      AND 

RACQUET  CLUB. 

YANKEE  PEDDLER  INN  

FOUNDER'S  BROOK  MOTEL  & 

SUITES. 

RAMADA  INN  

DAYS  HOTEL 

MARRIOTT  HOTEL 

THE  ADMIRAL  DEWEY  INN  

HOUDAY  INN  AT  THE  CROSS- 
ING. 
HOWARD  JOHNSON  LODGE  .... 
MARRIOTT  RESIDENCE  INN  .... 

SHERATON  TARA 

WOONSOCKET  MOTOR  INN  .... 

South  Carolina 

COMFORT  INN  

DAYS  INN  

DELUXE  INN 

HO  JO  INN 

HOLLEY  HOUSE  INN  „.. 

THE  WILLCOX  INN 

CAPE  COD  INN  

HOWARD  JOHNSON'S  

PARK      INN      INTERNATIONAL 
UNIVERSITY. 

QUALITY  INN 

HOUDAY  MOTEL  

WINTON  INN 

HOWARD  JOHNSON  „ 

MARLBORO  INN 

COLONY  INN  

BRASINGTON  HOUSE  B  4  B  .. 

COMFORT  INN  

COMFORT  INN  RIVERVIEW 

DAYS  INN  

HAMPTON  INN  

HAMPTON  INN  AIRPORT  

HOLIDAY  INN  RIVERVIEW  


PO  BOX  2875 


PO  BOX  5022 


Street  addrasa 


KOROR 


tSO  BAY  VIEW  DR 


9  COMMERCE  DR 

351  W.  MAIN  RD  

30  WAVE  AVE  

93  PELHAM  ST  

398  THAMES  ST  „ 

151  ADMIRAL  KALBFUS  RO 

2  SEAVIEW  AVE  

142  LONG  WHARF  

359  THAMES  ST  ^. 

13  MARLBOROUGH  ST 

75  MILL  ST  

249  CONNEa  HWY  

337  THAMES  ST  


GOAT  ISLAND 


25  AMERICAS  CUP  AVE 

405  THAMES  ST  , 

RIDGE  RD  


NETC    BUILDING 

BASE. 
22  LIBERTY  ST  .... 
543  THAMES  ST  .. 


1290    NAVY 


113T0UR0ST 
314  BOYD'S  LN 


144  ANTHONY  RO  

200  INDIA  ST 

CHARLES  AT  ORMS  ST 

68  MATUNUCK  BEACH  RD 

801  GREENWICH  AVE  


20  JEFFERSON  BLVD 

504  KILVERT  ST  

1850  POST  RD 

333  CLINTON  ST  


2660  COLUMBIA  HWY  .... 
1204  RICHLAND  AVE.  W 


1936  WHISKEY  RO.  S  . 

235  RICHLAND  AVE  ... 
100  COaETON  AVE  .. 
4020  CLEMSCN  BLVD 


3430  N.  MAIN  ST 


3509  CLEMSON  BLVD  ... 

701  N.  MAIN  ST  

1003  MARLBORO  AVE  ... 

US  HWY.  21   

HWY.  15  4  401  BYPASS 

2020  W.  DEKALB  ST  

328  E.  BAY  ST  

5055  N.  ARCO  LN  

144  BEE  ST  

155  MEETING  ST 

345  MEETING  ST 

4701  AfKX)  LN  

SAVANNAH  HWY 


Clty/Stata/Zlp 


REPUBLIC     OF     PALAU.     PW 
96940-. 


JAMESTOWN,  Rl  02835- 

MIDOLETOWN.  Rl  02840- 
MIOOLETOWN.  Rl  02840- 
MDOLETOWN,  Rl  02840- 

NEWPORT.  Rl  0284O- 

NEWPORT,  Rl  0284<>- 

NEWPORT,  Rl  02840- 

NEWPORT,  Rl  02840- 

NEWPORT,  Rl  0284O- 

NEWPORT,  Rl  0284O-  . 

NEWPORT,  Ri  0284O- 

NEWPORT,  Rl  0284O- 

NEWPORT.  Rl  0284O- 

NEWPORT,  Rl  02840- 

NEWPORT,  Rl  0284O- 


NEWPORT.  Rl  0284O- 
NEWPORT.  Rl  0284O- 
NEWPORT.  Rl  02840- 

NEWPORT,  Rl  02840- 

NEWPORT.  Rl  0284O- 
NEWPORT,  Rl  02840- 


NEWPORT,  Rl  02840- 

PORTSMOUTH,  Rl  02871- 

PORTSMOUTH.  Rl  02871- 
PROVIDENCE.  Rl  02903-  . 
PROVIDENCE,  Rl  02804-  . 
SOUTH        KINGSTOWN. 

02879-. 
WARWICK,  Rl  0288ft-  


Rl 


WARWICK.  Rl  02888-  

WARWICK,  Rl  02886-  

WARWICK,  Rl  20886-  

WOONSOCKET,  Rl  02895- 


AIKEN.  SC  29801-  , 

AIKEN.  SC  29801-  

AJKEN.  SC  29802- 

AIKEN.  SC  2980a- 

AIKEN.  SC  29801- 

AIKEN.  SC  29801-  

ANDERSON.  SC  29621- 
ANDERSON.  SC  29623- 
ANDERSON,  SC  29621- 


ANDERSON,  SC  29621-  

BAMBERG,  SC  29003- 

BARNWELL  SC  29812-  

BEAUFORT,  SC  29902-  

BENNETTSVILLE.  SC  29902-  . 

CAMDEN.  SC  2902O-  

CHARLESTON.  SC  29401-  

CHARLESTON.  SC  29418-  

CHARLESTON.  SC  29401-  . 

CHARLESTON.  SC  29401-  

CHARLESTON,  SC  29403-  

CHARLESTON,  SC  29418-  

CHARLESTON,  SC  29407-  I 


Telephone 


680-488-2581 


401-423-1866 

401-849-6000 
401-849-2000 
401-846-0310 
401-846-4256 
401-846-4256 
401-«48-8e80 

401-847-1811 
401-847-7800 
401-849-6789 
401-847-4638 
401-849-9500 
401-848-0600 
401-849-8600 

401-849-2600 

401-848-1000 
401-849-1500 
401-846-6667 

401-841-0600 

401-846-7444 
401-849-1770 

401-84^-1323 
401-683-1244 

401-683-3600 
401-272-6577 
401-272-2400 
401-783-2090 

401-732-6000 

401-467-9800 
401-737-7100 
401-738-4000 
401-762-1224 


803-642-^92 
803-64»-5524 
803-642-2840 
803-649-5000 
803-648-4265 
803-649-1377 
803-224-4464 
803-226-3457 
803-225-3721 

803-226-1000 
803-245-2426 
803-259-7181 
803-624-6020 
803-479-4051 
803-432-5508 
803-722-1274 
803-654-6485 
803-577-2224 
803-722-8411 
803-7234000 
803-554-7154 
803-656-7100 
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Property  name 


HOWARD  JOHNSON'S  ENTER- 
PRISE. 

INDIGO  INN  

KING  CHARLES  INN  BEST 
WESTERN. 

KINGS  COURTYARD  INN  

LA  QUINTA  INN  

LODGE  ALLEY  INN  

MAJSON  DU  PRE* 

MOTEL  6 

OMNI  HOTEL 

OUEEN  VICTORIA  INN  

TOWN  AND  COUNTRY  INN  

VENDUE  INN  

OMNI  HOTEL  

INN  CHERAW 

DAYS  INN  

BtUDBURY  SUITES  

B'JDGETEL  INN  WEST  

CHESTNUT  COTTAGE  BED 
AND  BREAKFAST. 

CLAUSSENS  INN  

COMFORT  INN  

CORONET  MOTEL  

DAYS  INN  

ECONO  LODGE  NORTHEAST  .. 

ECONOMY  INNS  OF  AMERICA 

EMBASSY  SUITES  

FAIRGROUND  PLAZA  HOTEL  ... 

HOLIDAY  INN  NORTHEAST  

KINGS  MOTOR  LODGE  

LA  QUINTA  MOTOR  INN  

MARRIOTT  COURTYARD 

MARRIOTT  HOTEL 

MOTEL  6  

RAMADA  HOTEL  

RED  ROOF  INN  COLUMBIA 
WEST. 

RED  ROOF  INN  NORTHEAST  ... 

RESIDENCE  INN  

TRAVEL  LODGE 

BUDGET  INN  

BIG  APPLE  INN  

HOLIDAY  INN  EXPRESS  

DAYS  INN  AIRPORT  

DAYS  INN  EASLEY  

STAR  MOTEL  


POBox/RtNo. 


CARNOOSIE  INN 

THE  INN  ON  MAIN 

COMFORT  INN  

ECONO  LODGE 

FAIRFIELD  INN  BY  MARRIOTT 

HAMPTON  INN  

HERITAGE  PLACE  

HOLIDAY  INN  

RED  ROOF  INN  

SLEEP  INN 

SUPER  e  MOTEL  . 

TRAVELERS  INN 

YOUNGS  PLANTATION  INN  

BEST  WESTERN  CAROWINDS 

BEST  WESTERN  GAFFNEY 

COMFORT  INN  

CAROLINIAN  INN  A  CLARION  .. 

DAYS  INN  

HOLIDAY  INN  EXPRESS  

BEST  WAY  MOTEL  „ 

CAMELOT  INN 

COURTYARD  BY  MARRIOTT  .... 

DAYS  INN  

FAIRFIELD  INN  BY  MARRIOTT  , 


PO  BOX  5688 


PO  BOX  4009 
TOBOXsiaM 


Str»«t  address 


250  SPRING  ST 


ONE  MAIDEN  LN 
237  MEETING  ST 


198  KING  ST  

2499  LA  QUINTA  LN  .... 

195  E.  BAY  ST  

317  E.  BAY  ST  

2058  SAVANNAH  HWY 

130  MARKET  ST  

208  KING  ST  

2008  SAVANNAH  HWY 
19  VENDUE  RANGE  „.. 

130  MARKET  ST 

321  SECOND  ST 

1-26  &  HWY.  56  

7525  TWO  NOTCH  RD 
911  BUSH  RIVER  RD  .. 
1718  HAMPTON  ST  


2003  GREENE  ST  

499  PINEY  GROVE  RD 

6320  N.  MAIN  ST  

827  BUCH  RIVER  RD  

7700  TWO  NOTCH  RD  

1776  BURNING  TREE  RD 

200  STONERIDGE  DR 

621  S.  ASSEMBLY  ST  

7510  TWO  NOTCH  RD  

5321  FOREST  DR  

1335  GARNER  LN 

347  ZIMALCREST  DR 

1200  HAMPTO^'  ST  

1144  BUSH  RIVER  RD  

8105  TWO  NOTCH  RD  

10  BERRYHILL  RD 


7580  TWO  NOTCH  RD  

150  STONE  RIDGE  DR 

2210  BUSH  RIVER  RD  

HWY.  501  BYPASS  

706  WASHINGTON  ST  

1-95  EXIT  193  &  SC  HWY.  9  

1386  E.  MAIN  ST 

121  DAYS  INN  DR  

4237     CALHOUN     MEMORIAL 
HWY. 

407  COLUMBIA  RD 

305  MAIN  ST  

1-95  &  US  52  

2251  W.  LUCAS  ST 

140  DUNBARTON  DR 

1826  W.  LUCAS  ST 

309  S.  IRBY  ST  


2690  DAVID  MCLEOD  BLVD  ., 

1-95  4  US  52  

1832  W.  LUCAS  ST 

JUNCTION  1-95  &  US  52 

1-95  4  US  76  „ 

3482  HWY.  21    

100  ELLIS  FERY  RD  

143  CORONO  DR  

706  CHURCH  ST  .„ 

210  CHURCH  ST.  HWY.  17  N 

103  REDBANK  RD  

1304  POINSETT  HWY  

4500  AUGUSTA  RD  

70  ORCHARD  PARK  DR  

3905  AUGUST  RD 

60  ROPER  MOUNTAIN  RO 


CIty/Stata/ZIp 


CHARLESTON,  SC  29403- 

CHARLESTON,  SC  29401- 
CHARLESTON.  SC  29401- 

CHARLESTON,  SC  29401- 
CHARLESTON,  SC  29420- 
CHARLESTON,  SC  29401- 
CHARLESTON,  SC  29401- 
CHARLESTON.  SC  29407- 
CHARLESTON.  SC  29401- 
CHARLESTON,  SC  29401- 
CHARLESTON.  SC  29407- 
CHARLESTON.  SC  29401- 

CHAS,  SC  29401- 

CHERAW,  SC  29520- 

CLINTON.  SC  29325-  

COLUMBIA,  SC  29223- 

COLUMBIA,  SC  29210- 

COLUMBIA.  SC  29201- 


COLUMBIA, 
COLUMBIA, 
COLUMBIA. 
COLUMBIA, 
COLUMBIA, 
COLUMBIA, 
COLUMBIA, 
COLUMBIA, 
COLUMBIA. 
COLUMBIA. 
COLUMBIA, 
COLUMBIA, 
COLUMBIA, 
COLUMBIA, 
COLUMBIA, 
COLUMBIA, 


SC  29205- 
SC  29210- 
SC  29203- 
SC  29210- 
SC  29206- 
SC  29210- 
SC  29210- 
SC  29201- 
SC  29206- 
SC2920^ 
SC  29210- 
SC  29210- 
SC  29201- 
SC  29210- 
SC  29223- 
SC  29210- 


COLUMBIA,  SC  29223- 

COLUMBIA,  SC  29210-  

COLUMBIA,  SC  29210- 

CONWAY,  SC  29526- 

DARLINGTON,  SC  29532- 

DILLON,  SC  29536- 

DUNCAN,  SC  29334-  

EASLEY.  SC  29640- 

EASLEY,  SC  29640- 


EDGEFIELD,  SC  29824-  

EDGEFIELD,  SC  29824-  

FLORENCE,  SC  29502-  

FLORENCE,  SC  29502-  

FLORENCE,  SC  29501-  

FLORENCE,  SC  29501-  

FLORENCE,  SC  29501-  

FLORENCE,  SC  29502-  

FLORENCE,  SC  29501-  ....... 

FLORENCE,  SC  29502-  

FLORENCE,  SC  29501-  

FLORENCE,  SC  29502-  

FLORENCE,  SC  29502-  

FORT  MILL.  SC  29715- 

GAFFNEY,  SC  29340- 

GAFFNEY,  SC  29341- 

GEORGETOWN,  SC  29440- 
GEORGETOWN,  SC  29440- 
GOOSE  CREEK,  SC  29445- 
GREENVILLE,  SC  29609-  .... 
GREENVILLE,  SC  29605-  .... 
GREENVILLE,  SC  29615-  .... 
GREENVILLE.  SC  29604-  .... 
GREENVILLE.  SC  29615-  .... 


803-722-4000 

803-677-5900 
803-723-7451 

803-723-7000 
803-797-8181 
803-722-1611 
803-723-8691 
803-556-5144 
803-722-4900 
803-720-2944 
803-571-1000 
803-577-7970 

803-833^^«600 
803-833-6600 
803-736-6666 
803-798-3222 
803-256-1718 

803-765-0440 
803-798-0500 
803-754-1510 
803-772-9672 
803-788-5544 
803-798-9210 
803-252-8700 
803-252-2000 
803-736-3000 
803-790-1133 
803-798-9590 
803-731-2300 
803-771-7000 
803-772-4910 
803-736-5600 
803-798-9220 

803-736-0850 
803-779-7000 
803-798-9665 
803-347-3151 
803-393-8990 
803-774-5111 
803-433-1122 
803-859-9902 
803-269-1311 

803-637-5544 
803-637-3678 
803-665-4558 
803-665-8558 
803-669-1666 
803-662-7000 
8C3-662-0461 
803-665-4555 
803-678-9000 
803-662-8558 
803-661-7267 
803-665-2575 
803-66^-4171 
803-548-8000 
603-489-1699 
803-487-4200 
803-546-5191 
803-646-8441 
803-572-9500 
803-271-1700 
803-277-8430 
803-234-0300 
803-277-4010 
803-297-9996 
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Prepefty  name 


GREENVILLE  HILTON  MOTEL  .. 

HAMPTON  INN  

HOLIDAY       INN       HAYWOOD 
AREA. 

HYATT  REGENCY  HOTEL 

LA  QUINTA  

MARRIOTT  AIRPORT 

MOTEL  6 _„ 

RED  ROOF  INN  #096 

HOLIDAY  INN 

INN  ON  THE  SQUARE 

COMFORT  INN  „ 

LANDMARK  MOTOR  INN  ._ 

CRYSTAL  SANDS  

HOUDAY  INN  EXPRESS  

FAIRFIELD  INN  BY  MARRIOTT  . 

HYATT      REGENCY      HILTON 

HEAD. 
MOTEL  e  


RED  ROOF  INN 
SHONETSINN  . 


POBox/RtNo. 


PO  BOX  544 


WESTJN  RESORT  &  VILLAS  

OCEAN  INN  APARTMENTS 

TRAVEL  INN 

DAYS  INN 

HOUDAY  INN  OF  CAMDEN  

SHONEY-S  INN „_ 

MANNING  ECONOMY  INN 

COMFORT  INN  .„ 

COMFORT  INN  EAST 

GLNLOS  INN  „ „ 

HAMPTON  INN  MT.  PLEASANT 
HOUDAY  INN  CHARLESTON  „.. 

RAMADA  INN 

SHEM  CREEK  INN 

CADILLAC  COURT 

EMERALD  SHORES  MOTEL  

HENORXX  MOUSE  ._ _.... 

HOUDAY  »4N  OCEANFRONT  ... 

KNIGHTS  MN  

MYRTLE  BEACH  HILTON  _ 

OCEAN  FRONT  MOTEL  ..._ 

RADISSON  RESORT  ._ 

SHERATON    MYRTLE    BEACH 

RESORT. 
YACHTSMAN  RESORT  HOTEL  . 
BEST   WESTERN    NEWBERRY 


DAYSWN  

ECONOMY  INN 
CHARLESTON 

MOTB_ 
CRKXETMN  .. 


PO  BOX  970  . 
PO  BOX  97  .... 


SUPER 


HOLIDAY        MN        EXPRESS 

NORTH  CHARLESTON. 
MASTERS  ECONOMY  INN  

MOTEL* 

NORTHWOOOS  ATRIUM  INN  ... 

QUAUTY  SUITES „. 


RADISSON  MN  CHARLESTON 
AIRPORT. 


RT1BOX406 


Straat  address 


45  W.  ORCHARD  PARK  DR 

246  CONQAREE  RD  

860  CONGAREE  RD 


220  N.  MAIN  ST 

31  OLD  COUNTRY  RD 

1  PKWY.  E 

224  BRYCE  RD  _ 

2801  LAURENS  RD 

1014  MONTAGUE  AVE 
104  E.  COURT  ST 


US  15  ft  SC  151  

130  SHIPYARD  DR  . 
40  WATERSIDE  DR 
9  MARINA  SIDE  DR 

ONE  HYATT  OR  


830  WILLIAM  HILTON  PKV^ 

5  REGENCY  PKWY  

200  MUSEUM  ST 


2  GRASSLAVm  AVE 


1100PAVUJONBLVD 
621  N.  HARPER  ST  „. 

&  601  4  1-20 

US  1  S 


US  76  AND  601  BYPASS  ...... 

310  US  HWY.  17  N.  BYPASS 

101  PITT  ST  „..„ 

255  JOHNNIE  DODDS  BLVD  . 
2S0  JOHNNIE  DODDS  BLVD  . 
301  JOHNNIE  DODDS  BLVD  . 

1401  SHRIMP  BOAT  LN  

202  N.  OCEAN  BLVD „... 

404  N.  OCEAN  BLVD 

404  14TH  AVE.  S  ^ 

415  S.  OCEAN  BLVD 

3822  HWY.  501  W 

10.000  BEACH  CLUB  DR  

510  N.  OCEAN  BLVD „ 

9800  LAKE  DR  _ , 

2701  S.  OCEAN  BLVD 

1400  N.  OCEAN  BLVD 


1-26 1  HWY.  34 

2721  WINNS80R0  RD  

2311  ASHLEY  PHOSPHATE  RD 

7415  NORTHSIDE  DR  ..:. 

2070  MCMILLAN  AVE 

6100  RIVERS  AVE  „... 

2561  ASHLEY  PHOSPHATE  RD 

7401  NORTHWOOOS  BLVD 

5225  N.  ARCO  LN 

5991  RIVERS  AVE  


CIty/State/ZIp 


GREENVILLE,  SC  29615- 
GREENVILLE.  SC  29607- 
GREENVILLE,  SC  29607- 


QREENVILLE,  SC  29604-  „.. 

GREENVILLE.  SC  29607-  

GREENVILLE.  SC  29607-  

GREENVILLE.  SC  29606-  

GREENVILLE.  SC  29607-  

GREENWOOD.  SC  29646-  

GREENWOOD.  SC  29646- 

HARDEEVILLE.  SC  29927- 

HARTSVILLE.  SC  2955(V- 

HILTON  HEAD.  SC  29928-  

HILTON  HEAD.  SC  29928-  

HILTON     HEAD     ISLAND,     SC 

29928-. 
HILTON     HEAD    ISLAND.     SC 

29928-. 
HILTON    HEAD     ISLAND.     SC 

29928-. 
HILTON     HEAD     ISLAND.     SC 

29926- 
HILTON     HEAD     ISLAND.     SC 

29926-. 
HILTON     HF  \D     ISLAND.     SC 

29938-. 
ISLE  OF  PALMS.  SC  29451-  .... 

LAURENS.  SC  29360- 

LUGOFF.  SC  29076- 

LUGOFF,  SC  29078-  

LUGOFF.  SC  29078-  

MANNING.  SC  29102- 

MARK)N,  SC  29571-  

MT.  PLEASANT.  SC  29464- 

MT.  PLEASANT.  SC  29464-  _.... 

MT.  PLEASANT.  SC  29464- 

MT.  PLEASANT.  SC  29464-  _.... 
MT.  PLEASANT.  SC  29464-  .._.. 

MT.  PLEASANT.  SC  29464- 

MYRTLE  BEACH.  SC  29577-  _.. 
MYRTLE  BEACH.  SC  29577-  _.. 
MYRTLE  BEACH,  SC  29577-  .... 
MYRTLE  BEACH,  SC  29577-  .... 
MYRTLE  BEACH.  SC  29577-  .... 
MYRTLE  BEACH,  SC  29577-  .... 
MYRTLE  BEACH.  SC  29577-  .... 
MYRTLE  BEACH.  SC  29577-  .... 
MYRTLE  BEACH.  SC  29577-  .„. 

MYRTLE  BEACH.  SC  29577-  . 
NEWBERRY.  SC  29108- 


Tslophons 


NEWBERRY.  SC  29108- 

NEWBERRY.  SC  29106- 

NORTH      CHARLESTON.      SC 

2941»-. 
NORTH     CHARLESTON,      SC 

2941 8-. 
NORTH      CHARLESTON,      SC 

29405-. 
NORTH      CHARLESTON.      SC 

29416-. 
NORTH     CHARLESTON,      SC 

2041»-. 
NORTH     CHARLESTON,      SC 

29418-. 
NORTH     CHARLESTON,      8C 

29418-. 
NORTH     CHARLESTON.      SC 

2»41»-. 


803-232-4747 
803-288-1200 
603-297-6300 

803-23&-1234 
803-296-3500 
803-297-0300 
803-277-8630 
803-297-4458 
803-223-4231 
803-223-4488 
803-784-2188 
803-332-2611 
803-842-2400 
803-842-8888 
803-842-4800 

803-785-1234 

803-785-2700 

803-666-6806 

803-681-3655 

803-681-4000 

803-886-4687 
803-984-0558 
803-438-6990 
603-438-«441 
803-438-4061 
803-H«73-4021 
803-423-0516 
803-884-5853 
803-881-0510 
803-881-3300 
803-884-6000 
803-884-1411 
803-881-1000 
803-446-5143 
803-448-3276 
803-44»-2766 
803-448-4481 
803-236-7400 
803-449-5000 
803-62fr-«473 
803-449-0006 
803-44»-2518 

803-446-1441 
803-276-68S0 

803-276-2294 
803-276-2212 
803-572-2228 

803-672-6677 

803-654-1600 

803-744-3630 

803-572-0690 

803-572-2200 

803-747-7300 

603-744-2501 
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Property  name 


RAMAOA  INN  .... 
RED  ROOF  INN 


RESIDENCE  INN  

SIESTA  MOTOR  LODGE 


CHERRY  GROVE  MANOR 


HOLIDAY  INN  

LIBERTY  HAa  INN 

DAYS  INN 

BESTWAY  INN 

DAYS  INN  „ 

HAMPTON  INN  

HOLIDAY  INN  ROCK  HILL  

REGENCY  INN  

THE  BOOK  &  SPINDLE  B  &  B  ... 

ASHLEY  INN  

HOWARD  JOHNSON   RESORT 

HOTEL 

RAMADA  INN 

TARA  INN 

DAYS  INN  

COMFORT  INN  

COMFORT  INN  WEST  

COURTYARD  BY  MARRIOTT  .... 

ECONO  LODGE 

HAMPTON  INN  

HOLIDAY   INN   SPARTANBURG 

WEST. 

MOTEL  6  

RAMADA  INN 

RESIDENCE  INN 

SPARTANSBURG. 

WILSON  WORLD 

BEST  WESTERN  

ECONO  LODGE  #SC141  

ST.  GEORGE  ECONOMY 
MOTEL. 

EAST  BRIDGE  INN 7. 

COMFORT  INN  

COMFORT  INN  

HAMILTON  MOTEL  

HOLIDAY  INN  

RAMADA  INN 

COMFORT  INN  

HAMPTON  INN  

HOLIDAY  INN  COLUMBIA  AIR- 
PORT. 

SUPER  8  

FAIRFIELD  MOTEL 

South  Dakota 

ABERDEEN  EAST  SUPER  8 
MOTEL. 

BEST  WESTERN  RAMKOTA 
INN  ABERDEEN. 

NORTH  ABERDEEN  SUPER  8 
MOTEL 

WEST  ABERDEEN  SUPER  8 
MOTEL 

NORTH  VUE  MOTEL 

HUNTERS  INN 

BEAL  HOUSE  BED  &  BREAK- 
FAST INN. 

BEST  WESTERN  STAUROLITE 
INN. 

BULLOCK  HOTEL 

DEADWOOD  GULCH  RESORT  . 


POBox/RtNo. 


RT  3  BX  1410 
PO  BOX  130  .. 


PO  BOX  501  .. 
RT  3  BX  1405 


PO  BOX  386 


PO  BOX  938 


PO  BOX  4090 


PO  BOX  4090  

PO  BOX  4090  

RR2  BOX  29  

PO  BOX  269 

PO  BOX  522 

PO  BOX  643 

Street  address 


2934  W.  MONTAGUE  AVE 
7480  NORTHWOOD  BLVD 


7645  NORTHWOODS  BLVD 
4044  RIVERS  AVE  


2104  N.  OCEAN  BLVD 


415  JOHN  C.  CALHOUN  DR 

621  S.  MECHANIC  ST  

1809  S.  RIBAUT  RD 

825  RIVERVIEW  RD  ...„ 

914  RIVERVIEW  RD  

2111  TABERDR 

2640  N.  CHERRY  RD 

1037  RIVERVIEW  RD  

626  OAKLAND  AVE  


1-95  EXIT  102  RD.  400 


11015  N.  RADK)  STATK)N  RD 

600  FAIRVIEW  RD  

1-26  &  2070  NEW  CUT  RD 

110  H^DBILE  DR  

710  SUNBEAM  RD 

4930  COLLEGE  DR , 

200  INTERNATKJNAL  DR 


105  JONES  RD 

1000  HEARON  CIR  

9011  FAIRFORESTRD 

9027  FAIRFOREST  RD 


128  INTERSTATE  DR.   1-95  & 

US78. 
125  MOTEL  DR  

120  E.  BRIDGE  ST.  HWY.  6  


1005  JOCKEY  CT 

415  S.  MAIN  ST 

2390  BROAD  ST  

226  N.  WASHINGTON  ST 

1109  SNIDERS  HWY  

1094  CHRIS  DR  

500  CHRIS  DR  


2516  AUGUST  RD 
PO  DRAWER  449  . 


2405  SE  6TH  AVE  .. 
1400  8TH  AVE.  NW 
770  NW  HWY.  281   . 
714  S.  HWY.  281  .... 


E.  HWY.  10  

1302  SIXTH  ST. 

2515  E  6TH  ST 


Oty/Stata/ZIp 


CHARLESTON, 
CHARLESTON, 
CHARLESTON, 
CHARLESTON. 


NORTH 

29418-. 
NORTH 

2941 8-. 
NORTH 

29405-. 
NORTH 

29405-. 
NORTH   MYRTLE   BEACH. 

29582— 
ORANGEBURG.  SC  29115- 

PENDLETON.  SC  29670- 

PORT  ROYAL  SC  29935-  ... 

ROCK  HILL  SC  29730- 

ROCK  HILL  SC  29730- 

ROCK  HILL  SC  29731- 

ROCK  HILL.  SC  29730- 

ROCK  HILL  SC  29730- 

ROCK  HILL  SC  29730- 

SANTEE,  SC  29142-  

SANTEE.  SC  29142-  

SANTEE,  SC  29142- 

SANTEE,  SC  29142-  , 

SENECA,  SC  2967&-  

SIMPSONVILLE.  SC  29681-  , 
SPARTANBURG.  SC  29303- 
SPARTANBURG.  SC  29303- 
SPARTANBURG.  SC  29301- 
SPARTANBURG.  SC  29301- 
SPARTANBURG,  SC  29301- 

SPARTAN8URG,  SC  29303- 
SPARTANBURG.  SC  29303- 
SPARTANBURG.  SC  2930&- 

SPARTANSBURG.  SC  29301- 

ST.  GEORGE.  SC  29477-  

ST.  GEORGE,  SC  2944»-  


Telephone 


633  MAIN  ST 
10  TIMM  LN  .. 


ST.  GEORGE,  SC  29477- 


ST.  MATTHEWS,  SC  29135-  .. 

SUMMERTON.  SC  29148-  

SUMMERVILLE.  SC  29483-  .... 
SUMMERVILLE,  SC  29483-  .... 

SUMTER.  SC  29150- 

SUMTER.  SC  29150- 

WALTERBORO.  SC  29488-  ..  . 
WEST  COLUMBIA.  SC  29169- 
WEST  COLUMBIA,  SC  29169- 


WEST  COLUMBIA,  SC  29169- 
WINNSBORO.  SC  29180-  


ABERDEEN.  SD  57402-4090  .... 

ABERDEEN,  SD  57401-2696  .... 

ABERDEEN.  SD  57401-4090  .... 

ABERDEEN.  SD  57402-4090  .... 

AVON.  SD  57315-9248 

BRITTON,  SD  67430-0269  

BROOKINGS.  SO  57006-2310  .. 

BROOKINGS.  SO  57006-0522  .. 

DEADWOOD.  SD  57732-9999  .. 
DEADWOOD.  SD  57732-0643  .. 


SC  803-744-8281 

SC  803-672-8100 

SC  803-572-6757 

SC  803-747-3659 

SC  803-24»-2731 

803-631-4600 

80:^-646-7500 
803-524-1551 
803-329-1177 
803-329-6561 
803-325-1100 
803-329-1122 
803-329-3150 
803-328-1913 
803-854-3870 
803-47&-7676 


803-654-2191 
803-854-3537 
803-685-0710 
803-963-2777 
803-576-2992 
80^-685-2400 
803-578-9450 
803-576-6080 
803-576-5220 

803-573-6303 
803-578-7170 
803-576-3333 

803-674-2111 
803-563-2277 
803-563-4027 

803-563-2360 

80^-874-4017 
803-465-2865 
803-851-2333 
803-873-0220 
803-469-9001 
803-775-2323 
803-538-5403 
803-791-8940 
803-794-9440 

803-796-4833 
803-635-4681 

605-229-5005 

605-22»-4040 

605-226-2288 

605-225-1711 

605-286-3202 
605^*48-5723 
604-692-6889 

605-692-9421 

605-578-1745 
I  605-578-1294 
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PiopMly  name 


GOLIMQQERS  HOTEL  ft  GAM- 
ING. 

jackpot  inn  dakota  amer- 
k:an  partnerships. 

prairie  vista  mn  

lantern  inn  motel 

palmer  oulch  lodge  

hot    springs    super    8 

MOTEL  INC 

CROSSROADS  HOTEL  ft  CON- 
VENTION CENTER. 
RIVERSIDE  MOTEL 

KELLY  MN 

BEST      WESTERN      GOLDEN 
HILLS  RESORT. 

CROSS  ROADS  MN  ..„ 

SUPER  8  MOTEL 

COMFORT  INN 

HOLIDAY    INN    OF    MITCHELL 
SO. 

COMFORT  INN 

OASIS  INN  „ 

FORT  RANDALL  INN _. 

CAPITOL  INN  MOTEL  _ 

GOVERNORS  MN „. 

RAMKOTA         INN         PIERRE 
PARKSIDE  DEVELOPMENT. 

SUPER  8  MOTEL 

AVANTl  MOTEL 

CASTLE  MN  .„ „ 

HOWARD  JOHNSON  LODGE  .... 

RAPID  CITY  HILTON  INN  

RUSHMORE    PLAZA    HOLIDAY 
INN. 

SUPER  8  MOTEL  - 

AIRPORT  HOLIDAY  MN  

COMFORT  INN  

COMFORT  SUITES  „. 

HOUDAY  MN  CITY  CENTRE  .... 

HOWARD  JOHNSON  HOTEL  .... 

KEaY  INN  

RADISSON  ENCORE  MN 

RAMKOTA  INN  

SIOUX  FALLS  TRAVELODGE  ... 

SUPER  8  MOTEL ..„ 

SUPER  8  MOTEL  

LAKEVIEW  PARK  „ 

DAYS  INN  SPEARRSH  

KEUY  INN  

THE  COMFORT  MN  ...._ 

THE  PRAIRIE  INN  

BEST     WESTERN     RAMKOTA 

MN. 

TRAVEL  HOST  MOTEL 

TRAVELERS  INN  INC  

HOUDAY  MOTEL  „„ 

BUFFALO  TRAIL  MOTEL  

SUPER  8 „ 

YANKTON  INN  AND  CONVEN^ 

TION  CENTER 

T«nn*M«a 

FAMILY  INNS  OF  AMERICA  

HAMPTON      INN      KNOXVILLE 

AIRPORT. 
KNOXVILLE  AIRPORT  HILTON  . 
KNOXViaE  AIRPORT  HILTON  . 

QUALITY  INN  AIRPORT 

DAYS  INN  

QUARTERS  MOTOR  MN  ...„ 

BRENTWOOD  HILTON  SUITES 


POBox/RtNo. 


PO  BOX  364 

PO  BOX  575 
PO  BOX  744 
PO  BOX  296 
PO  BOX  612 

PO  BOX  833 


PO  BOX  664 
PO  BOX  880 

PO  BOX  970 
PO  BOX  86  - 
PO  BOX  447 


PO  BOX  38  ... 
PO  BOX  38  ... 


TO  BOX  1796  I!I!! 



TO  BOX  84711  

TO  BOX  622 _... 

TOBOx'aw"";!"!." 

TO  BOX  394 „... 

TO  BOX  346 

TO  BOX  426 _... 

TO  BOX  478 _. 

TOBOxTsf""!!" 

/icoAHwyr"!!."!!! 

TO  BOX  477 

StMladdraM 


629  MAM  8T 
HWY.3e6  8. 


1ST  ST.  ft  E.  1ST  AVE 
131  MAM  ST 


800  MAMMOTH  ST 
100  4TH  ST.  SW  .... 


710  3R0  ST.  SE  

HWY.  16A  ft  CEMETERY  RD 
900  MINERS  AVE 


E.  HWY.  12  „ „ 

HWY.  37  ft  1-90 

1525  W.  HAVENS  ST 

W.  HWY.  16 

HWY.  16 

HWY.  281  ft  18 

815  WELLS  AVE  

700  W.  SKXJX  AVE  ... 
920  W.  SKXJX  „.... 


320  W.  SIOUX  

102  N.  MAPLE 

15  E.  NORTH  ST „ 

221 1  LACROSSE  ST 

445  MT  RUSHMORE  RD 
505  N.  5TH  ST 


2124  LACROSSE  ST 

1301  W.  RUSSELL  

3216  S.  CAROLYN  AVE  . 

3208  CAROLYN  AVE  

100  W.  8TH  ST 

3300  W.  RUSSELL  

3101  W.  RUSSELL 

4300  EMPIRE  PL 

2400  N.  LOUISE  EXIT  81 

809  W.  AVE.  N  

4808  N.  CLIFF  AVE 

4100  W.  41  ST  ST 


240  RYAN  RD 

540  E.JACKSON  ... 
701  W.  CHERRY  .... 

916  N.  DAKOTA  

1901  9TH  AVE  SW 


1714  9TH  AVE.  SW 
920  14TH  ST.  SE  ... 

W.  HWY.  12  

W.  HWY.  18  

902  E.  HWY.  44 

1607  E.  HWY.  50  .... 


2450  AIRPORT  HWY  

148  INTERNATKDNAL  AVE 


2001  ALCOA  HWY  

MCGHEE  TYSON  AlPORT 

2306  ALCOA  HWY  

501  COaiNS  PARK  RD  .... 

1100  BELL  RD 

9000  OVERLOOK  BLVD  .... 


Clly/Stali^ 


DEAOWOOD.  SD  57732-1 105  .. 

DEADWOOD.  SD  57732-0364  .. 

FATTH,  SD  57626-0575  ..„ 

HILL  CnV.  SD  57745-0744 

HILL  CITY.  SD  57745-0296  ...... 

HOT  SPRINGS.  80  57747-0612 

HURON.  SD  57350-0633 


HURON.  SD  57360-2605 

KEYSTONE,  SD  57751-0654 
LEAD.  SD  57754-0880  


MARTIN.  SD  57561-0870  .... 
MILBANK.  SD  57252-0086  _ 
MITCHEm  SD  57301-0447 
MITCHELL.  SD  57301-4104 


OACOMA.  SD  57365-0038  

OACOMA.  SD  5736&-0039  

PICKSTOWN.  SO  57367-9999 

PIERRE,  SO  57501-3307  

PIERRE,  SO  57501-9099  

PIERRE,  SD  57501-1805  


PIERRE.  SD  57501-2443  

RAPID  CITY.  SO  57701-1535  ... 
RAPID  CITY.  SD  57701-9999  ... 
RAPID  CITY.  SO  57709-1795  ... 
RAPID  CITY.  SD  57701-2754  ... 
RAPID  CITY.  SO  57701-2702  ... 

RAPID  CITY.  SD  57701-7859  ... 
SIOUX  FALLS,  SD  57104-1309  . 
SIOUX  FALLS.  SD  57106-9999  . 
SIOUX  FALLS.  SO  57106-9999  . 
SIOUX  FALLS,  SD  57102-0532  . 
SIOUX  FALLS.  SD  57107-1214  . 
SIOUX  FALLS.  SD  57118-4711  . 
SIOUX  FALLS,  SD  57116-0141  . 
SIOUX  FALLS.  SD  57107-0789  . 
SIOUX  FALLS.  SD  57104-5719  . 
SIOUX  FALLS.  SD  57104-0597  . 
SIOUX  FAaS.  SD  57106-0717  . 
SOUTH    SHORE.    SD    57263- 

0622. 
SPEARRSH.  SD  57783-1211    ... 
SPEARRSH,  SD  57783-0989  ... 
VERMILLION,  SD  57069-1139  .. 
VERMILLION.  SO  57069-0394 
WATERTOWN.  SD  57201-0346 

WATERTOWN.  SD  57201-5013 
WATERTOWN.  SD  57201-0426 

WEBSTER.  SO  57274-0478  

WINNER,  SD  57580-9999  

WINNEa  SO  57580-1321   

YANKTON,  SO  57078-0157  


ALCOA.  TN  37701- 
ALCOA.  TN  37701- 


ALCOA.  TN  37701- „..„, 

ALCOA.  TN  37701- 

ALCOA.  TN  37701- 

ANTIOCH.  TN  37013- 

ANTIOCH.  TN  37013- 

BRENTVWXX).  TN  37027- 


606-67»-a213 

605-678-7791 

606-067-2343 
605-674-2582 
605-674-2525 
605-745-3888 

605-352-3204 

605-352-6748 
605  666  4483 
605-584-1800 

605-685-1070 
605-432-0288 
605-096-1333 
605-996-6501 

60&-734-6683 
605-734-6061 
605-487-7801 
605-224-6387 
605-224-4200 
606-224-6877 

605-224-1617 
605-346-1112 
605-348-4120 
605-343-8550 
605-348-8300 
605-348-4000 

605-348-8070 
605-330-1020 
605-361-2822 
605-362-9711 
605-339-2000 
605-336-9000 
605-338-6242 
605-361-6684 
605-336-0650 
605-336-0230 
605-330-9212 
605-361-9719 
605-756-4402 

605-642-7101 
605-642-7795 
605-624-8333 
605-624-2824 
605-880-8011 

605-886-6120 
605-882-2243 
605-345-3323 
605-842-2212 
605-842-0991 
605-665-2906 


615-970-2006 
615-083-1101 

615-970-4300 
615-970-4300 
615-970-3140 
615-731-7800 
615-731-6990 
615-370-0111 


Federal  Regirter  /  Vol.  58.  No.  227  /  Monday,  htovamber  29.  1993  /  Notice«  62955 

HOTEL  AND  Motel  Fire  Safet^t  Act  Nathjnal  Master  Ust  NovEiyeER  16.  l99&~Continued 


Prap6f1y  naiTx 


COURTYARD  BY  MARRIOTT 
NASWILLE  BRENTWOOD. 

HOUOAY  INN  BRENTWOOD  .... 

RESI0B4CE  INN  BY  MAR- 
RIOTT. 

HOJO  INN  BY  HOWARD  MHN- 
SON. 

HOUOAV  INN-I  81 

COMFORT  INN 

COREY  HOTELS  INC.  HOUOAY 
INN. 

CHATT.  CHOO  CHOO  HOUDAY 
INN  BLDQ  1-2. 

CHATTANOOGA  MARRIOTT  AT 
THE  CONVENTION  CENTER. 

COURTYARD  BY  MARRIOTT 
CHATTANOOGA. 

FAIRFIELD  MN  BY  MARRIOTT 
CHATTANOOGA. 

HOLIDAY  INN  ^75  AIRPORT  .... 

HOUDAY  INN  SOUTHEAST  

DAYS  INN  OF  CLARKSVILLE  .... 

HOUDAY  INN  DOWNTOWN  

HOLIDAY  INN  1-24  

RAMADA  INN  RIVERVIEW  

CUNTON  SUPER  8  MOTEL  

SUPER  8 

PLANTATION  INN 

RICHLAND  INN  COLUMBIA 

HOLIDAY  INN  COOKEVILLE  

HOLIDAY  INN  OF  COOKEVILLE 
HOWARD  JOHNSON  LODGE  .... 
THE   SCARECROW   COUNTRY 
INN. 

ECONO  LODGE  ._ 

BEST  WESTERN  COVINGTON  . 
INN  AT  THUNDER  HOLLOW  


POBox/RINa 


POBOX14 


DOVER  INN  MOTEL 

COMFORT  INN  

VOLUNTEER  MN  .... 
BEST  WESTERN 


HOLIDAY  INN 

FOUR  SEASON  FAMILY  INN 

MT.  HERITAGE  INN  

PARK  VISTA  HOTEL  

RIVER      TERRACE      RESORT 

AND  CONVENTION  CENTER. 
RIVER  TERRANCE  RESORT  & 

CONVENTION  CENTER. 

BUDGETEL  INN „ 

RED  ROOF  INN  f  115 

ANDREW  JOHNSON  INN  

BEST  WESTERN  SUNDANCER 
HERITAGE  INN  OF  HUMBOLDT 

INC. 

HERITAGE  INN  INC  

FAIRFIELD  INN 

FAIRRELD  INN  BY  MARRIOTT 

JACKSON. 

GARDEN  PLAZA  HOTEL  

HAMPTON  INN  

wLLTo  MO  I  bL  ••••••....•••.••,••»..•.•. 

FAIRFIELD  INN  _ 

FAIRFIELD  INN  BY  MARRIOTT 

JOHNSON  CITY. 

GARDEN  PLAZA  HOTEL  

GARDEN  PLAZA  HOTEL  „.. 

RED  ROOF  INN  

SHERATON  PLAZA 


StraataddTMt 


HWY.  31  E  


PO  BOX  747 


PO  BOX  1421 


103  E.  PARK  OR 


760  OLD  HK:K0RY  BLVD 
206  WARD  OR 

975  VOLUNTEER  PKWY  . 

Ill  HOLIDAY  D«VE  . 

2600  ANDERSON  AVE  _ 
RT.  1  OLD  HWY.  25  W. 

134. 
1400  MARKET  ST 

TWO  CARTER  PU^ZA 

2210  BAMS  DR  


EXIT 


2350  SHALLOWFORD  VILLAGE 

DR. 
2345  SHALLOWFORD  VILLAGE 

DR. 

6700  RINGGOLD  RD  

3065  GUTHRJE  HWY 

803  N.  2ND  ST  „..„ 

3095  GUTHRJE  HWY 

50  COaEGE  ST  

HWY.  61  &  1-75 

HWY.  61  AND  ^75 

1230  POPLAR  HWY.  #72 

2407  HWY.  31  S 

HWY.  42  AT  MO 

970  S.  JEFFSON  

2021  E  SPRING  ST  ... 
1720  E  SPRING  ST  ..„ 


CKy/StaWZlp 


HWY.  31 -A  &  1-65,  EXIT  22 

873  HWY.  51  N „.... 

RT.  9  SPARTA  HWY.,  HWY.  70 

S. 

1545  DONELSON  PKWY  

815  REELFOOT  DRIVE  

1004  HWY.  51  BYPASS 

3021        THORTON       TAYLOR 

PKWY. 

1307  MURFREESBORO  RD 

101  BROADWAY  ST  

575  RIVER  RD 

AIRPORT  ROAD 

240  RIVER  RD 


240  RIVER  ROAD 


120  CARTWRIGHT  CT 

110  NORTHGATE  DR  

HWY.  321  &11  E  BYPASS 

MO  &  HWY.  27  „.._ 

3350  EAST  END  DR  


499  LEXINGTON  ST  

535  WILEY  PARKER  RD 
535  WILEY  PARKER  RD 


1770  HWY.  45  BYPASS  ..„.. 
1890  HWY.  45  BYPASS  ...... 

HWY.  25  W  

207  E.  MOUNTCASTLE  DR 
207  E.  MOUNTCASTLE  OR 


211  MOCKINGBIRD  LN  

21 1  MOCKINGBIRD  LANE 

210  BROYLES  DR 

101  W.  SPRINGBROOK  DR  


BRENTWOOD.  TN  37027- 

Bf«NTWOOO.  TN  37027- 
BRENTWOOD.  TN  37027- 

BRISTOL.  TN  37620- 


BRISTOL.  TN  37620- 

BROWNSVILLE  TN  38012-  > 
CARYVILLE,  TN  37714- 

CHATTANOOGA.  TN  37402- 

CHATTANOOGA,  TN  37402- 

CHATTANOOGA,  TN  37402- 

CHATTANOOGA.  TN  37421- 

CHATTANOOGA.  TU  37421- 

CHATTANOOGA.  TN  37412- 
CLARKSVILLE  TN  37040-  „.. 
CLARKSVnj-E.  TN  37040-  .... 
CLARKSVILLE  TN  37040-  .... 
CLARKSVILLE,  TN  3704O-  .... 

CUNTON.  TN  37716-  

CLINTON.  TN  37716-  

COaiERVILLE.  TN  38017-  .„ 

COLUMBIA,  TN  38401-  

COOKEVILLE  TN  38501-  ..... 
COOKEVILLE  TN  38501-  ..... 
COOKEViaE.  TN  38501-  ...„ 
COOKEVILLE  TN  38501-  „_ 

CORNERSViaE,  TN  37047- 

COVINGTON,  TN  38019-  

CROSSVILLE,  TN  38555-  


DOVER,  TN  37058-  

DYERSBURG,  TN  38024-  „... 
DYERSBURG.  TN  38024-  .... 
FAYETTEVILLE,  TN  37334-  . 

FRANKLIN,  TN  37064-  

GALLATIN,  TN  37066- 

GATUNBURG,  TN  37738-  _.. 

GATLINBURG,  TN  3773ft- 

GATLINBURG.  TN  37738-  ..„, 

GATLINBURG.  TN  37738-  .-., 


GOODLETTSVILLE  TN  37072- 
GOODLETTSVILLE.  TN  37072- 

GREENEVILLE,  TN  3774;^- 

HARRIMAN,  TN  37748- 

HUMBOLDT.  TN  38343- 


HUNTINGDON,  TN  38344-  , 

JACKSON.  TN  38305- 

JACKSON,  TN  38305-  


JACKSON,  TN  38305- 

JACKSON,  TN  38305- 

JELLICO,  TN  37762-  

JOHNSON  OTY,  TN  37601- 
JOHNSON  aTY.  TN  37601- 

JOHNSON  CITY.  TN  37601- 
JOHNSON  CITY.  TN  37604- 
JOHNSON  aVf.  TN  37601- 
JOHNSON  CITY.  TN  37004- 


«15-371-«200 

615-073-2600 
61S-371-0100 


61 


74 


61S-06»-1101 
901-772-40S2 
615-662-0476 

615-266-6000 

615-750-0002 

61&-«9»-i400 

615-489-3800 

615-855-2806 

615-892-8100 
61&-552-1155 
615-645-9084 
615-648-4848 
615-552-3331 
615-457-0565 
615-457-0565 
901-853-1235 
615-381-4500 
615-520-7125 
615-526-7125 
615-626-3333 
615-526-3431 

615-293-2111 
901-478-8561 
615-484-7190 

615-232-5556 
901-285-6951 
901-285-6730 
615-433-0100 

61S-794-75ei 
615-452-4521 
800-343-7953 
615-436-0211 
615-436-6161 

615-436-6161 

615-851-1891 
615-859-2537 
615-638-8124 
615-882-6200 
901-784-2276 

901-986-2281 
901-660-1400 
901-668-1400 

901-664-6800 
901-664-4312 
615-784-4362 
615-282-3336 
615-282-333(1 

615-929-2000 
615-029-2000 
615-282-3040 
615-282-4611 
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Property  name 


COMRDRT  INN  

ECONO  LODGE  OF  KINGSTON 

FAMILY  INNS  OF  AMERICA  

BLAKELY  HOTEL  

COMFORT  INN  

COMFORT  INN-WEST  


POBox/RtNo. 


ECONO  LODGE 

FAMILY  INNS  OF  AMERICA  

HAMPTON  INN  KNOXVILLE 
WEST. 

HAMPTON  INN  NORTH  KNOX- 
VILLE. 

HOLIDAY  INN  WORLD'S  FAIR  .. 

HYATT  RLGENCY  KNOXVILLE  . 

KNOXVILLE  HILTON  DOWN- 
TOWN. 

LA  OUINTA  INNS  #651   

MIDDLEBROOK  INN 

MOTEL  6  INC 

QUALITY  INN  EAST  

RADISSON  HOTEL  KNOXVILLE 

RED  ROOF  INN  


RED   ROOF   INN 

VILLE  WEST. 
WEST  PARK  INN  . 
QUALrTY  INN  


INC.    KNOX- 


INN 


WINNERS  CIRCLE  MOTEL 
RICHLAND 

LAWRENCEBURQ. 

HAMPTON  INN  

HOLIDAY  INN  EXPRESS  

ECONO    LODGE    OF    LENOIR 

CITY. 

COMFORT  INN  

ECONO  LODGE 

MCGHEE  TYSON  INN  '. 


PO  BOX  250 


HOLIDAY  INN  EXPRESS  

MCMINNVILLE     HOLIDAY     INN 
EXPRESS. 

SCOTTISH  INN  

ADAM'S  MARK  HOTEL  MEM- 
PHIS. 

COUNTRY  SUITES  BY 

CARLSON 

COURTYARD  BY  MARRIOTT 
MEMPHIS  AIRPORT. 

COURTYARD  BY  MARRIOTT 
MEMPHIS  PARK  AVENUE. 

EAST  MEMPHIS  HILTON  

EMBASSY  SUITES  MEMPHIS  ... 

HAMPTON  INN  AIRPORT  .... 

HAMPTON  INN  1-40  EAST  . 

HAMPTON  INN  MEDICAL  CEN- 
TER. 

HAMPTON  INN  POPLAR  

HAMPTON  INN  WALNUT- 
GROVE. 

HOLIDAY  INN  CROWNE  PLAZA 

HOLIDAY  INN  EXPRESS  

HOUDAY  INN  MEMPHIS 
DOWNTOWN  CONV.  CEN- 
TER. 

HOLIDAY  INN  MEMPHIS  EAST  . 

HOLIDAY  INN  MIDTOWH-MEDI- 
CAL  CENTER. 

HOLIDAY  INN  OVERTON 
SQUARE 

HOMEWobo  SUITES  POPLAR 


PO  BOX  8140 


Street  address 


100  INDIAN  CENTER  COURT  . . 

905  N.  KENTUCKY  ST  

MO  AT  GALLAHER  RD 

407  UNION  AVE  

5334  CENTRAL  AVENUE  PIKE  . 
11748  SNYDER  RD.  MO  EXIT 
373. 

402  LOVELL  ROAD 

4300  RUTLEDGE  PIKE  

9128  EXECUTIVE  PARK  Dfl  


119  CEDAR  LN 


525  HENLEY  AT  CLINCH  ST  , 

500  HILL  AVE.  SE  

501  W.  CHURCH  ST  


258  N.  PETERS  RD  

1234  HILTON  RD  

10115  WATKINSBLVD  

1500  CHERRY  ST  

401  SUMMIT  HILL  DR 

5640     MERCHANTS     CENTER 

BLVD. 
209  ADVANTAGE  PL  


11320  OUTLET  DR  

3385  WINFIELD  DUNN   PKWY. 

MO. 
3430  FORT  CAMPBELL  BLVD 
2125  N.  LOCUST  AVE  


704  S.  CUMBERLAND  ST 
641  S.  CUMBERLAND  ST 
1211  HWY.  321  N 


RT.  8  US  HWY.  41  S.  EXmU 

853  UNIVERSITY  ST 

134  SVH  225  POST  AVE  


809  SPARTA  ST 
809  SPARTA  ST 


1105  SPARTA  RD  

939  RIDGE  LAKE  BLVD 


4300  AMERICAN  WAY 

1780  NONCONNAH  BLVD 
6015  PARK  AVE  


5069  SANDERLIN  AVE  

1022  S.  SHADY  GROVE  RD 

2979  MILLBRANCH  RD  

1585  SYCAMORE  VIEW  RD 
1180  UNION  AVE  


5320  POPLAR  AVE  

33  HUMPHREY  CENTER  DR 


250  N.  MAIN  ST  

5225  SUMMER  AVE 

250  NORTH  MAIN  STREET 


5795  POPLAR  AVE  .... 
1837  UNK)N  AVENUE 


1837  UNION  AVE 


CIty/State/ZIp 


KINGSPORT,  TN  37660- 
KINGSTON.  TN  37763-  .. 
KINGSTON,  TN  37763-  .. 
KNOXVILLE.  TN  37902-  . 
KNOXVILLE,  TN  37912-  . 
KNOXVILLE,  TN  37922-  ., 


KNOXVILLE,  TN  37922-1909 

KNOXVILLE.  TN  37914-  

KNOXVILLE,  TN  37923-  


KNOXVILLE.  TN  37912- 


KNOXVILLE,  TN  37902-  

KNOXVILLE,  TN  37915-  

KNOXVILLE.  TN  37902-2591 


KNOXVILLE,  TN  37923- 
KNOXVILLE.  TN  37921- 
KNOXVILLE,  TN  37922- 
KNOXVILLE,  TN37917- 
KNOXVILLE,  TN  37902- 
KNOXVILLE.  TN  37912- 


KNOXVILLE,  TN  37922- 

KNOXVILLE,  TN  37922- 
KODAK,  TN  37764-  


LARKSVILLE,  TN  37042-  

LAWRENCEBURQ,  TN  38464- 


LEBANON,  TN  37087- 

LEBANON.  TN  37087- 

LENOIR  CITY.  TN  37771- 


MANCHESTER,  TN  37355- 

MARTIN,  TN  38237-  

MCGHEE    TYSON    ANGBASE, 
TN  37777-6214. 

MCMINNVILLE,  TN  37110-  .... 
MCMINNVILLE.  TN  37110-  


MCMINNVILLE,  TN  371 10- 
MEMPHIS,  TN  39120-  


MEMPHIS,  TN  381 18- 
MEMPHIS,  TN  38132- 
MEMPHIS,  TN38119- 
MEMPHIS.  TN38117- 
MEMPHIS.  TN  38120- 
MEMPHIS,  TN38116- 
MEMPHIS.  TN  38134- 
MEMPHIS,  TN  38104- 

MEMPHIS,  TN38119- 
MEMPHIS,  TN  38120- 
MEMPHIS,  TN  3810^-  , 
MEMPHIS,  TN  38122-  . 
MEMPHIS,  TN  38103-  . 


MEMPHIS,  TN  381 19- 
MEMPHIS,  TN  38104- 

MEMPHIS,  TN  38104- 


581 1  POPLAR  AVE  MEMPHIS,  TN  381 19- 


Telephone 


615-378-4418 
615-376-4965 
615-376-5573 
615-523-^00 
615-688-1010 
615-675-5666 

615-675-7200 
615-646-3010 
615-693-1011 

615-689-1011 

615-622-2800 
615-637-1234 
615-623-2300 

615-690-9777 
615-586-1982 
615-675-5700 
615-646-7110 
615-522-2600 
615-689-7100 

615-691-1664 

615-966-7500 
615-033-7378 

615-431-4906 
615-762-0061 

615-444-7400 
615-444-7020 
615-986-0295 

615-728-0800 
901-587-H«241 
615-985-3300 

615-473-2159 
61S-473-2159 

615-473-2181 
901-684-6664 

901-366-9333 

901-386-3600 

901-761-0330 

901-767-6666 
901-684-1777 
901-396-2200 
901-38fr-4881 
901-276-1175 

901-683-8500 
901-747-3700 

901-527-7300 
901-685-0704 
901-627-7300 


901-682-7881 
901-278-4100 

901-276-4100 

901-763-0500 
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Property  name 


HOWARD  JOHNSON  LODQE 
EAST. 

LA  OLHNTA  MOTOR  INN  «661  .. 

MEMPHIS  AIRPORT  #575 

MEMPH«  AIRPORT  HOTEL  

MEMPHIS  MARRIOTT „ 

MOTEL  6  LP  „._ „ 

RADISSON  HOTEL  MEMPHIS  ... 

RED  ROOF  INN  •IBS  

RED  ROOF  INN-MEMPHIS 
EAST. 

RED  ROOF  INN— SOUTH  .^ „ 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SHERATON  INN  MEMPHIS  AIR- 
PORT. 

VILLA  MN 

GREYSTONE  MOTEL  

BEST  WESTERN  MLUNGTON  . 

ECONOMY  INN 

RAMAOA  INN _. 

SUPER  8  MOTEL  

4  G'S  MOTEL „. 

GARDEN  PLAZA  HOTEL  ..- 

GARDEN  PLAZA  HOTEL  

HOUDAY  INN 

MURFREES80R0. 

SHONETS  INN 

BEST  W^ESTERN  CALUMET 
INNLAKEVIEW. 

BUDGETEL  INN „ 

BUDGETEL  INN  WEST  „ 

CLUB  HOUSE  INN  AIRPORT  .... 
COURTYARD     BY     MARRIOTT 

NASHVILLE  AIRPORT. 
DAYS  INN  BRILEY  PARKWAY  .. 

DAYS  INN  NORTH  

DAYS  INN-EAST  

DOUBLETREE  HOTEL  

EMBASSY  SUITES _ 

FAMILY  INNS  OF  AMERICA 

HALLMARK  INN  IV  

HALLMARK  INN  V  

HAMPTON  INN  _ 

HAMPTON  INN  BRILEY  PARK- 
WAY OPRYLAND. 

HAMPTON  INN  NORTH  

HERMITAGE  HOTEL 

HOLIDAY   INN    BRILEY   PARK- 

WAY 
HOUDAY   INN   BRILEY   PARK- 
WAY. 
HOLIDAY  INN  CROWNE  PLAZA 
HOUDAY  MN  CROWNE  PLAZA 

HOUDAY  INN  EXPRESS  

HOUDAY   INN   EXPRESS  AIR- 
PORT. 
HOLIDAY      INN      EXPRESS— 

OPRYLAND  AREA. 
HOLIDAY    INN    EXPRESS/AIR- 
PORT. 

HOUDAY  WN  NORTH 

LA  QUINTA  INN  _ 

LA  QUINTA  MOTOR  INN  #559  - 


POBox/RtNo. 


RT.  3  BOX  11  _ 


LAQUINTA       MOTOR 
METRO  CENTER  #802. 

LAQUINTA       MOTOR 
(NASHVILLE  SOUTH). 

LOEV/S    VANOERBILT 
HOTEL 

NASHVILLE  MARRKJTT  . 


INN- 


INNS 
PLAZA 


SfrsetaddreM 


1541  SYCAMORE  VIEW 


6068  MACON  COVE 

2745  AIRWAYS  BLVO 

2240  DEMOCRAT  RD 

282S  THOUSAND  OAKS  BLVD  . 

1360  SPRINGBROOK  RO 

185  UNION  AVE  

210  S.  PAULB<E 

6055  SHELBY  OAKS  DR  

3875  AMERK:AN  HWY  

6141  POPLAR  PIKE 

2411  WINCHESTER  RD  ^ 

3283  S.  3R0  ST 

118  VAN  HOOK 

7726  HWY.  51  N 

8193  HWY.  51  N 

INTERSTATE  81  &  HWY.  25  E  .. 
2430    E.    ANDREW   JOHNSON 
HWY. 

HWY.  57  14430  

1850  OLD  FORT  PKWY 

1850  OLD  FORT  PARKWAY  _.... 
2227  OLD  FORT  PARKWAY 


1954  S.  CHURCH  ST 

701  STEWARTS  FERRY  PIKE 

531  OONELSON  PIKE  

5612  LENOX  AVE  

2436  ATRIUM  WAY 

2508  ELM  HILL  PIKE  


2345  ATRIUM  WAY „... 

3312  DICKERSON  RD  

3445  PERCY  PRIEST  DR 

315  4THAVE.  N  

10  CENTURY  BLVD 

3430  PERCY  PRIEST  DR 

309  W.  TRINTTY  LN 

6924  CHARLOTTE  PIKE  .. 
1919  WEST  END  AVE  ._> 
2350  ELM  Hia  PKWY  ...> 


2407  BRCK  CHIXK>1  PIKE 

231  6TH  AVE.  N 

2200  ELM  HILL  PIKE  


Ctty/StaWZlp 


MEMPHIS,  TN  38134- 


2200  ELM  Hia  PIKE 


623  UNION  ST 
623  UNION  ST 


981  MURFREESaORO  RO 

1 1 1 1  AIRPORT  CENTER  DR  ..-. 

2516  musk;  valley  DR  _... 

1 1 1 1  AIRPORT  CENTER  DRIVE 

230  W.  TRINITY  LN 

2001  METRO  CENTER  BLVD  .„ 

4311  SIDCODR 

2001  METRO  CENTER  BLVD  .^ 

4311  SIDCO  DRIVE 

2100  WEST  END  AVE  

ONE  MARRIOTT  DR 


MEMPHIS,  TN 
MEKtf>HIS.TN 
MEMPHIS.  TN 
MEMPHIS.  TN 
MEMPHIS,  TN 
MEMPHIS,  TN 
MEMPHIS,  TN 
MEMPHIS.  TN 


38134- 
38116- 
38132- 
38118- 
38116- 
38103- 
38104- 


MEMPHIS.  TN  38118- 
MEMPHIS.TN3ei1»- 

MEMPHIS.  TN38112- 


MEMPHIS.  TN  38109- 
MILAN,  TN  3835fr- 
MILUNQTON,  TN  38053-  - 
MILLINGTON,  TN  38053-  .. 
MORRISTOWN.  TN  37814- 
MORRISTOWN,  TN  37814- 


MOSCOW,  TN  38057- 

MURFREESBORO.  TN  37130- 
MURFREESBORO.  TN  37129- 
MURFREESBORO.  TN  3712^ 

MURFREESBORO,  TN  37130- 
NASHVILLE,  TN  37214-  

NASHVILLE,  TN  37214- 

NASHVILLE,  TN  37209-  

NASHVILLE,  TN  37210- 

NASHVILLE.  TN  37214-  „.. 


NASHVILLE. 
NASHVILLE. 
NASHVILLE. 
NASHVILLE. 
NASHVILLE, 
NASHVILLE. 
NASHVILLE, 
NASHVILLE. 
NASHVILLE. 
NASHVILLE, 


TN  37214- 
TN  37207- 
TN  37214- 
TN37219- 
TN  37214- 
TN  37214- 
TN  37207- 
TN  37209- 
TN  37203- 
TN  37210- 


NASHVILLE,  TN  37207- 
NASHVILLE,  TN  3721»- 
NASHVILLE.  TN  37214- 

NASHVILLE,  TN  37214- 

NASHVILLE.  TN  3721^ 
NASHVILLE,  TN  3721^ 
NASHVILLE.  TN  37217- 
NASHVILLE.  TN  37214- 

NASHVILLE,  TN  37214- 

NASHVILLE.  TN  37214- 

NASHVILLE,  TN  37207- 
NASHVILLE,  TN  37228- 
NASHVILLE,  TN  37204- 
NASHVILLE,  TN  37228- 

NASHVILLE,  TN  37204- 

NASHVILLE,  TN  3720»- 

NASHVILLE,  TN  37210- 


901-389-1900 

901-362-2323 
901-36ft-1000 
901-322-1130 
901-362-6200 
901-996-3620 
901-528-1600 
901-628-0660 
901-386-6111 

901-363-2335 
901-685-9506 

901-332-2370 

901-345-1123 
901-666-0824 
901-873-2222 
901-873-4400 
615-587-2400 
615-566-6880 

901-677-3313 
615-895-5556 
61&-89&-6556 

615-896-2420 

61S-896-6030 
615-e8»-«199 

615-885-3100 
615-353-0700 
615-683-0500 

615-88^-9500 

615-685-3000 

615-228-3421 
615-889-8881 
615-244-8200 
615-871-0033 
615-889-6090 
615-228-2624 
61&-35»-0006 
615-329-1144 
615-871-0222 

615-226-3300 
615-244-3121 
615-883-0770 

615-883-9770 

615-2S»-2000 
615-2S»-2000 
615-367-0150 
615-683-1366 

61S-88O-0066 

615-863-1366 

615-226-0111 
61S-2SO-2130 
615-634-6000 

615-250-2130 

615-634-6000 

615-320-1700 
615-869-0300 
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Prop«f1y  nam* 


NASHVILLE  SUPER  8  MOTEL  .. 

ramaoa  inn 

RAMADA  INN  NORTH 

RAMAOA  INN— AIRPORT  

RED  ROOF  INN  #161  

RED  ROOF  INN  #206 

RESIDENCE  INN  BY  MAR- 
RIOTT. 

SHERATON  MUSIC  CITY 
HOTEL 

SHONETS  INN  MOTEL  

STOUFFER  NASHVILLE  HOTEL 

WILSON  INN  

WYNDHAM  NASHVIUE  AIR- 
PORT. 

COMFORT  INN  

GARDEN  PLAZA  HOTEL  

HOLIDAY  INN  OAK  RIDGE  

OAK  RIDGE  COMFORT  INN 


POBox/RtNo. 


DAYS  INN  OF  PIGEON  FORGE 

HOLIDAY  INN  

HOWARD  JOHNSON  

MOUNTAIN  VALLEY  LODGE 

WILLOW  BROOK  LODGE  

RICHLAND  INN  PULASKI  

DAYS  INN  RIPLEY  

SOUTHWOOD  INN  

CAK  TREE  LODGE  

ECONO  LODGE 

TAZEWELL  MOTOR  LODGE    . 
FAMILY  INNS  OF  AMERICA  


HAMPTON  INN 


PO  BOX  1230 


PO  BOX  1110 


RT.  3  BOX  5 


RT  5  BOX  52 


STEEPLECHASE  INN 

TWIN  PINES  MOTEL 

NATCHEZ  TRACE  STATE  PARK 

T«xa« 

EMBASSY  SUITES  HOTEL  ABI- 
LENE. 

HOLIDAY  INN  EXPRESS  ABI- 
LENE. 

KIVA  INN  

LA  QUINTA  MOTOR  INNS  INC. 
#544. 

ADDISON  INN  

COURTYARD  BY  MARRK)TT 
ADDISON  DALLAS. 

HAMPTON  INN  ADDISON  .... 

HOMEWOOD  SUITES  DALLAS 
ADDISON. 

AMORISVTTOS 

COMFORT  INN  AIRPORT  .._ 

HAMPTON  INN  AMARILLO 

HARVEY  HOTEL  AMARILLO  

LA  OUINTA  MOTOR  INN  #639 
MEDICAL  CENTER. 

LA  OUINTA  MOTOR  INN  AIR- 
PORT #454. 

TRAVELODGE  EAST  

ARLINGTON  HILTON  

COMFORT  INN  

COUNTRY  SUITES 

COURTYARD  BY  MARRIOTT 
ARLINGTON. 

HAMPTON  INN  „ 

HAWTHORNE  SUITES  HOTEL  .. 

HOWARD  JOHNSON  NEAR  SIX 
FLAGS. 


POBOX28 


Street  addTMS 


3320  DICKERSON  PIKE  

2401  MUSIC  VALLEY  DR  .... 
1412  BflrcK  CHURCH  PIKE 

709  SPENCE  LANE 

4271  SIOCO  DR  _ 

510  CLARIDGE  DR  

2300  ELM  HILL  PIKE  


City/Stata/ZIp 


777  MCQAVOCK  PIKE 


1521  DEMONBREUN  ST  

611  COMMERCE  ST 

600  ERMAC  DR 

1112  AIRPORT  CENTER  DRIVE 


433  S.  RUTGERS  AVE  

215  S.  ILLINOIS  AVE  

420  S.  laiNOIS  AVE  

433    SOUTH    RUTGERS    AVE- 
NUE. 

2760  PKWY  

HWY.  441  

2826  PKWY 

4010  PKWY  

3035  PKWY  

1020  W.  COaEGE  ST 


••*•••••»••< 


HWY.  45  S  . 
1620  PKWY 


2140  HWY.  25  E  

7239    E.    LAMAR   ALEXANDER 

PKWY. 
7829    E.    LAMAR    ALEXANDER 

PKWY. 

1410  N.  JACKSON  ST  

1061  STATE  ST 

RT.  1  


NASHVILLE.  TN  37207- 
NASHVILLE.  TN  37214- 
NASHVILLE.  TN  37207- 
NASHVILLE.TN37217- 
NASHVILLE.  TN  37204- 
NASHVILLE.  TN  37214- 
NASHVILLE.  TN  37214- 

NASHVILLE.  TN  37214- 

NASHVILLE.  TN  37203- 
NASHVILLE,  TN  37203- 
NASHVILLE,  TN  37214- 
NASHVILLE,  TN  37214- 

OAK  RIDGE.  TN  37830- 
OAK  RIDGE.  TN  37830- 
OAK  RIDGE.  TN  37830- 
OAK  RIDGE.  TN  37830- 


PIGEON  FORGE.  TN  37883- 
PIGEON  FORGE.  TN  3786^^ 
PIGEON  FORGE,  TN  3786S- 
PIGEON  FORGE.  TN  37863- 
PIGEON  FORGE,  TN  37863- 

PULASKI.  TN  38478- 

RIPLEY.  TN  38024-  

SELMER.  TN  38375-  

SEVIERVILLE,  TN  37862- 

SWEETWATER,  TN  37874-  .. 

TAZEWELL.  TN  37879-  

TOWNSEND,  TN  37882-  


Telephone 


TOWNSEND.  TN  37882- 


TULLAHOMA.  TN  37388-  .... 

WHITE  PINE.  TN  37890- 

WILDERSVILLE.  TN  38388- 


4250  RIDGEMONT  DR ABILENE.  TX  7960&- 


1625  STATE  HWY.  351 


5403  S.  1ST 

3501  W.  LAKE  RO 


4103  BELTLINE  RD 
4165  PROTON  FR  .. 


4555  BELTWAY 

4451  BELTLINE  RD 


6800  MO  W  .... 

1515  MO  E  

1700  MO  E  

3100  W.  IH-40  . 
2108  COUITER 


1708  MO  EAST 


3205  MO  E  

2401  E.  LAMAR  BLVD  .... 

1601  E.  DIVISION 

1075  WET  N.  WILD  WAY 
1500  PENNANT  DR  , 


121  E 
2401 
DR. 
903  N.  COaiNS 


1-20  

BROOKHOLLOW 


PLAZA 


ABILENE.  TX  79601-  .. 

ABILENE.  TX  79605-  ... 
ABILENE.  TX  79601-  ... 

ADDISON,  TX  75244-  .. 
ADDISON.  TX  75244-  .. 

ADDISON,  TX  75224-  .. 
ADDISON,  TX  75244-  .. 

AMARILLO,  TX  791  Ofr- 
AMARILLO.  TX  79102- 
AMARILLO,  TX  79103- 
AMARILLO.  TX79102- 
AMARILLO,  TX  79106- 
AMARILLO,  TX  79103- 


AMARILLO,  TX  79104-  ... 
ARLINGTON,  TX  76006- 
ARLINGTON,  TX76011- 
ARLINGTON,  TX76011- 
ARLINGTON.  TX76011- 

ARLINGTON,  TX  76018- 
ARLINGTON.  TX  76006- 

ARLINGTON.TX  76011- 


615-226-1897 
615-68»-0800 
615-226-3230 
615-361-0102 
615-832-0093 
615-672-0735 
615-889-6600 

615-885-2200 

615-255-8977 
615-255-8400 
615-889-4466 
615-889-9090 

615-481-8200 
615-481-2468 
615-483-4371 
615-481-8200 

615-453-4707 
615-428-2700 
615-453-9151 
615-453-1823 
615-453-5334 
615-363-0006 
901-635-7378 
901-645-4801 
615-428-7500 
615-337-9357 
615-626-7229 
615-488-9100 

615-448-9000 

615-455-4501 
615-674-0706 
901-968-3742 


915-698-1234 

915-673-5271 

915-695-2150 
915-672-8323 

214-991-8888 
214490-7390 

214-991-2800 
214-788-1342 

806-358-7943 
806-376-9993 
806-372-1425 
806-358-6161 
806-352-6311 

806-373-7486 

806-372-8171 
817-640-3322 
817-261-2300 
817-261-6900 
817-277-2774 

817-467-3535 
817-640-1188 

817-261-3621 
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Property  name 


LEXINGTON  HOTEL  SUITES  .... 

OASIS  MOTEL 

RACMSSON  SUITE  HOTEL 

AUSTIN  EXECUTIVE  LODGING 

AUSTIN    MARRIOTT    AT    THE 
CAPITOL 

AUSTIN   NORTH  HILTON  AND 
TOWERS. 

COURTYARD  BY  MARRIOTT  .... 

DRURY  INN  AUSTIN  NORTH  .... 

ECONOLOOQE  NORTH  AUSTIN 

EMBASSY      SUITES      AUSTIN 
DOWNTOWN  TOWN  LAKE. 

EMBASSY  SUITES  NORTH  

FRIENDSHIP  INN  

GUEST      QUARTERS      SUITE 
HOTEL  AUSTIN. 

HAMPTON  INN  AUSTIN 

HAWTHORN    SUITES    AUSTIN 
CENTRAL 

HAWTHORN    SUITES    NORTH- 
WEST AUSTIN. 

HOUOAY     INN    AUSTIN     AIR- 
PORT. 

HOLIDAY   INN   EXPRESS  AIR- 
PORT. 

HOUDAY     INN     NORTHWEST 
PLA2A. 

HOUDAY  INN  TOWN  LAKE 

HOWARD     JOHNSON     PLAZA 
HOTEL  NORTH. 

HYATT  REGENCY  AUSTIN  

LA  QUINTA  #478  

LA  QUINTA  AUSTIN  NORTH  „... 

LA  QUINTA  INN  #2522 

LA  QUINTA  MOTOR  INN  HIGH- 
LAND MAa  #530. 

LAKEWAY       INN       A 
FERENCE  RESORT. 

OMNI  AUSTIN  HOTEL 

RADISSON  HOTEL  ON  TOWN 
LAKE 

RAMADA  INN  NORTH 

ROOEWAY  INN  AIRPORT  

RODEWAY    INN    AT    UNIVER- 
.      SITY. 

STOUFFER  AUSTIN  HOTEL 

THE  DRISKILL  HOTEL  

WOODFIN  SUITES  HOTEL  OF 
AUSTIN. 

WYNDAM  AUSTIN  HOTEL 

BAY  CITY  INN 

MATAGORDA  HOTEL  &  CON- 
FERENCE CENTEa 

LA  QUINTA  MOTOR  INN  #4587 

BEAUMONT  HILTON 

BEAUMONT  MIDTOWN  

BEAUMONT  SUPER  8  MOTEL  .. 

BEST    WESTERN    BEAUMONT 
INN. 

HOUDAY      INN       BEAUMONT 
PLAZA. 

LA  QUINTA  INN  

COURTYARD     BY    MARRIOTT 
FT.  WORTH  BEDFORD. 

LA  QUINTA  MOTOR  INN  #4903 

RODEWAY  INN 

CHISM  LODGES  INC  

HOUDAY  INN  „ 

LA  QUINTA  BROWNSVILLE  

SHERATON         INN         PLAZA 
ROYALE. 


CON- 


POBox/RtNo. 


PO  BOX  129 


PO  BOX  60 


Street  address 


1607  N.  WATSON  RD  

818  W.  DIVISION  ST 

700  AVE  H.  E  

8312  FATHOM  CIRCLE  #1201 

701  E.  11TH  ST „ 


6000  MIDDLE  RSKVILLE  RD 


5660  N.  IH-35  „ 

6511  IH35N  „ 

820  E.  ANDERSON  LN 
300  S.  CONGRESS  _,... 


5901  N.  IH-36 

6201  HWY.  290  E 
303  W.  15TH  ST  .. 


7619  1-35  N  

935  LA  POSADA 


8888  TALLWOOD  DR  

6911  N.  IH-35 

7622  N.  INTERSTATE  35  ... 
8901  BUSINESS  PARK  DR 


20  N.  INTERREGIONAL 
7800  N.  IH-35 _ „. 


208  BARTON  SPRINGS  RD 

4200  IH-a5  S „ 

7100  1-35  N  

1603  E.  OLTORF 

5812  N.  IH-35 


101  LAKEWAY  DR 

700  SAN  JACINTO 
111  E.  RRSTST  ... 


9220  N.  IH-35 
5526  N.  IH-35 
2900  IH-35  N  . 


9721  ARBORETUM  BLVO 

604  BRAZOS  ST  

7685  NORTHCROSS  DR  . 


4140  GOVERNORS  ROW 

RT.  1  „ 

407  7TH  ST 


4911  E.  MO 

2355  MO  S  

2095N.  IITHST... 

2850  MO  E  

2155  N.  11TH  ST  ... 


3950  MO  SOUTH  AT  WALDEN 


220  MO  N  „ 

2201  AIRPORT  FRWY 


1450  W.  AIRPORT  FRWY 

1520  SW.  HWY  IH-35 

RT.  1  

1945  N.  EXPRWY 

55  SAM  PERL  BLVD  

3777  N.  EXPRWY 


City/Stata/Zip 


ARUNGTON.  TX  76006- 
ARUNGTON.  TX  76012- 
AWJNGTON.  TX  75050- 

AUSTIN.  TX  78750- 

AUSTIN.  TX  78701- 


AUSTIN.  TX  78752- 

AUSTIN.  TX  78751- 
AUSTIN.  TX  78752- 
AUSTIN.  TX  78753- 
AUSTIN.  TX  78704- 

AUSTIN.  TX  78723- 
AUSTIN.  TX  7872»- 
AUSTIN.  TX  78701- 


AUSTIN.  TX  78752-  . 

AUSTIN.  TX  78752- 


AUSTIN.  TX  78759-  ... 

AUSTIN,  TX  78752-  ... 

AUSTIN,  TX  78752-  ... 

AUSTIN.  TX  78759-  ... 

AUSTIN.  TX  78701-  ... 
AUSTIN.  TX  78753-  ... 

AUST1N„TX  78704-  ... 
AUSTIN,  TX  78745-  „. 
AUSTIN.  TX  78752-  „. 
AUSTIN.  TX  78741-  ... 
AUSTIN.  TX  78751-  ... 

AUSTIN.  TX  78734-  ... 

AUSTIN.  TX  78701-  ... 
AUSTIN.  TX  78701-  ... 

AUSTIN.  TX  78753-  ... 
AUSTIN.  TX  78751-  ... 
AUSTIN.  TX  78705-  „. 

AUSTIN,  TX  78759-  ... 
AUSTIN,  TX  78701-  „. 
AUSTIN.  TX  78757-  ... 

AUSTIN.  TX  78744-  ... 
BAY  CITY.  TX  77414-  . 
BAY  CITY.  TX  77414-  , 


Telephone 


BAYTOWN,  TX  77521- 

BEAUMONT.  TX  77705- 

BEAUMONT,  TX  77703- 

BEAUMONT,  TX  7770^ 

BEAUMONT.  TX  7770»- 


BEAUMONT.  TX  77705- 


BEAUMONT.  TX  77702- 

BEDFORD.  TX  76021- 


BEDFORD,  TX  76022- 

BELTON,  TX  76513- 

BLUFFTON,  TX  78607-  

BROWNSVILLE,  TX  78520- 
BROWNSVILLE.  TX  78520- 
BROWNSVILLE.  TX  78520- 


817-640-4444 
817-274-1616 
817-64(M>440 
512-258-6876 
612-478-1111 

512-461-6757 

512-458-2340 
512-467-6600 
512-835-4311 
512-468-0000 

512-454-8004 
512-458-4759 
512-478-7000 

512-452-3300 
512-459-3335 

512-343-0008 

512-459-4251 

512-467-1701 

512^343-0688 

512-472-8211 
512-836-8520 

512-477-1234 
512-443-1774 
512-452-0401 
512-447-6661 
512-459-4361 

512-261-7340 

512-476-3700 
512-478-0611 

512-837-7372 
512-451-7001 
512-477-6395 

512-21»-1448 
512-474-5911 
512-452-9391 

512-44»-2222 
409-24S-0985 
409-244-5400 

713-421-5566 
409-842-3600 
409-892-2222 
409-899-3040 
409-898-8150 

409-842-6995 

409-838-9991 
817-545-2202 

817-267-6200 
817-939-0745 
915-379-6331 
210-546-4591 
512-546-0381 
210-350-9191 
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Properly  name 


HOLIDAY  INN  BROWNWOOD  ... 

VARSITY  MOTEL 

RED        ROOF        INN        #147 

CARROUTON. 

SAGAMAR  INN  

CX^aEGE  STATION  HILTON  .... 

COMFORT  INN  

LA  QUINTA  MOTOR  INN  #2539 

QUAILTY  INN  ^ 

RAMADA  INN  

HOLIDAY    INN    CONROE    THE 

VVOODLANOS. 
CORPUS    CHRISTl    MARRIOTT 

BAYFRONT. 
DAYS  INN  CORPUS  CHRISTl  ... 
DRURY  INN  CORPUS  CHRISTl 

EMBASSY  SUITES  

HOLIDAY        INN        EMERALD 

BEACH. 

ISLAND  HOUSE  CONDOS 

LA  QUINTA  #477  „ 

LA  QUINTA  CORPUS  CHRIST! 

NORTH  #702. 
RACE  TRACK  INN 


RAMADA     INN     GREYHOUND 
RACEWAY. 

SHERATON    HOTEL    CORPUS 
CHRISTl. 

ARISTOCRAT  HOTEL  

BEST     WESTERN     WINDSOR 
SUITES. 

BRISTOL  SUITES  HOTEL 

CLARION  HOTEL  

CLASSIC  MOTOR  INN  

COURTYARD     BY     MARRIOTT 
DALLAS  LBJ  AT  JOSEY. 

COURTYARD     BY     MARRIOTT 
DALLAS  LOVE  FIELD. 

COURTYARD     BY     MARRIOTT 
DALLAS  MARKET  CENTER. 

COLiRTYARD     BY     MARRIOTT 
DALLAS  NORTHPARK. 

DALLAS  MARRIOTT  QUORUM  . 

DALLAS     MARRIOTT     SUITES 
MARKET  CENTER. 

DALLAS  PARKWAY  HILTON  .. 

DALLAS  RICHARDSON  HILTON 

DOUBLETREE  HOTEL  AT  LIN- 
COLN CENTRE. 

DOUBLETREE  HOTEL 

CANABELL  CENTRE. 

DOUBLETREE     HOTEL     PARK 
WEST. 

DRURY  INN  DALLAS  NORTH  ... 

ECONOLODGE     DALLAS    AIR- 
PORT  NORTH. 

EMBASSY  SUITES  HOTEL 

EMBASSY  SUITES  HOTEL  DAL- 
LAS PARK  CENTRAL  AREA. 

EMBASSY      SUITES       HOTEL 
LOVE  FIELD. 

GRAND    KEMPINKSI     DALLAS 
HOTEL. 

GUEST  LODGE  AT  THE  AERO- 
BIC CENTER 

HAMPTON  INN  

HAMPTON  INN  DALLAS  GAR- 
LAND. 
HAMPTON         INN         DALLAS 

NORTH. 
HARVEY  HOTEL  ADDISON  


POBox/RtNo. 


PO  BOX  714 


Straet  addras* 


515  E.  COMMERCE  . 

1004  E.  1ST  ST 

1720  S.  BROADWAY 


2107  N.  MAIN  _.. 

801  UNIVERSITY  DR  E  .,„ 

104  S.  TEXAS  AVE 

607  TEXAS  AVE.  S 

2514  TEXAS  AVE.  S 

1502  S.  TEXAS  AVE  

1601  M5  S  

900  N.  SHORELINE  BLVO  . 


901  NAVK3ATI0N 

2021  N.  PADRE  ISLAND 

4337  S.  PADRE  ISLAND  DR 
1102  S.  SHORELINE  BLVD  . 

15340  LEEWARD  DR  

6225  S.  PADRE  ISLAND  OR  , 
5155  N.  1-37  


6255  I.H.  37  

5501  IH  37  

707  N.  SHORELINE  BLVD 


1933  MAIN  ST  „ 

2363  STEMMONS  TRAIL 


7800  ALPHA  RD 

1241  W.  MOCKINGBIRD  LN 
9229  CARPENTER  FRWY  .. 
2930  FOREST  LN 


2383  STEMMONS  TRAILS  

2150  MARKET  CENTER  BLVD  . 
10325  N.  CENTRAL  EXPRWY  .. 


14901  DALLAS  PKWY  

2101  STEMMONS  FR'/VY 


4801  LBJ  FRWY  

1981  N.  CENTRAL  EXPRWY 
5410  LBJ  FRWY  


8250  N.  CENTRAL  EXPRWY 
1590  LBJ  FRWY  


2421  WALNUT  HILL  LN 
2275  VALLEY  VIEW  LN 


2727  STEMMONS  FRWY  

13131  N.  CENTRAL  EXPRWY  ... 


3880  W.  NW.  HWY  .„.., 

15201  DALLAS  PKWY 

12230  PRESTON  RD  .. 

4154  PREFERRED  PL 
12670  E.  NW  HWY  


11069  COMPOSITE  DR 


Cfty/Stata/Zip 


BROWNWOOD.  TX  76801- 

CAMERON.  TX  76520- 

CARROLLTON,  TX  75227-  . 


CLEBURNE,  TX  76031- 

COLLEGE  STATION.  TX  77M0- 
COLLEGE  STATION,  TX  77840- 
COLLEGE  STATKJN.  TX  77840- 
COaEGE  STATION,  TX  77840- 
COLLEGE  STATION,  TX  77840- 
CONROE,  TX  77301-  „ 

CORPUS  CHRISTl.  TX  78401-  . 

CORPUS  CHRISTl.  TX  78408-  . 
CORPUS  CHRISTl.  TX  78408-  . 
CORPUS  CHRISTl.  TX  78411-  . 
CORPUS  CHRISTl.  TX  78401-  . 

CORPUS  CHRISTl.  TX  78418-  . 
CORPUS  CHRISTl.  TX  78412-  . 
CORPUS  CHRISTl,  TX  78408-  . 

CORPUS  CHRISTl.  TX  78409- 

2717. 
CORPUS  CHRIST!.  TX  78408-  . 

CORPLIS  CHRISTl.  TX  78401-  . 


DALLAS,  TX  75201- 
DALLAS.  TX  75220- 

DALLAS.  TX  75240- 
DALLAS.  TX  75247- 
DALLAS.  TX  75247- 
DALLAS.  TX  75234- 

DALLAS.  TX  75220- 

DALLAS,  TX  75207- 

DALLAS,  TX  75231- 

DALLAS,  TX  75240- 
DALLAS,  TX  75207- 

DALLAS.  TX  75244- 
DALLAS,  TX  75080-  , 
DALLAS.  TX  75240-  . 

DALLAS,  TX  75206-  . 

DALLAS,  TX  75234-  . 

DALLAS,  TX  75229-  . 
DALLAS,  TX  75234-  . 

DALLAS.  TX  75207-  . 
DALLAS,  TX  7524^-  . 

DALLAS.  TX  75220-  . 

DALLAS,  TX  75248-  . 

DALLAS,  TX  75230-  . 

DALLAS.  TX  75237-  .. 
DALLAS.  TX  75220-  .. 

DALLAS.  TX  7522»-  .. 


Talephona 


915-«4fr-2551 
817-«97-6446 
214-245-1700 

817-556-3631 
409-69;>-7500 
40»-846-7333 
409-696-7777 
409-6?6-6988 
409-693-8891 
409-758-8941 

512-887-1600 

518-888-8599 
512-289-6200 
512-853-7899 
512-«8»-5731 

512-849-8166 
512-991-5736 
512-888-5721 

512-289-0991 

512-289-5861 

512-882-1700 

214-741-7700 
214-360-2300 

214-233-7600 
214-630-7000 
214-631-6633 
214-620-8000 

214-352-7676 

214-653-1166 

214-739-2500 

214-661-2800 
214-747-3000 

214-661-3600 
214-644-4000 
214-834-8400 

214-691-8700 

214-869-4300 

214-484-3330 
214-243-5500 

214-630-6332 
214-234-3300 

214-357-4500 

214-386-6000 

214-386-0306 

214-298-4747 
214-613-6000 

214-484-6567 
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Propefly  nama 


HOTEL   CENTRAL 


PARK    CENTRAL 


HARVEY  HOTEL  DALLAS 

HOUOAY  MN  BROOK  HOaOW 
HOUOAY     MN     NORTHPARK 
PLAZA. 

HOTEL  ST.  GERMAIN 

HYATT  REQENCY  DALLAS  ...... 

LA  QUINTA  INN  NORTHWEST 

FARMERS  BRANCH. 
LA  QUINTA  MOTOR  INN  #524  .. 
LA  QUINTA  MOTOR  INN  #706  .. 
LA  QUINTA  MOTOR  INN  #717 

RICHAROSON. 
PLAZA    OF    THE    AMERICAS 

HOTEL 
RADI890N  HOTEL  &   SUITES 

DALLAS. 
RADISSON 
DALLAS. 
RED  ROOF  INN  #138  DALLAS 
EAST. 

RED  ROOF  INN  #153 

RED  ROOF  INN  #82 

RESIDENCE     tfW     BY     MAR- 
RIOTT. 
RESIDENCE     INN     BY     MAR- 
RIOTT DALLAS  CENTRAL  N. 
PK. 
RESIDENCE       INN       DALLAS 

NORTH  CENTRAL 
SHERATON         MOCKINGBIRD 

HOTEL 
SHERATON 

HOTEL 

SHERATON  SWTES  MARKET 
CENTER 

STOUFFER  DALLAS  HOTEL 

THE  SOUTHLAND  CENTER 
HOTEL 

DELUX  INN  #948  DENTON 

RADISSON  HOTEL  RESORT  .... 
SHERATON  DENTON  HOTEL  & 
AT  U.  OF  NORTH  TEXAS. 

HOLIDAY  INN  „. 

BEST  WESTERN  DUMAS  INN  .. 

MOORE  REST  INN 

HOLIDAY  INN  DALLAS  SOUTH- 
WEST. 
LA  OUINTA  INN 

AMORisvrros  ..> 

COMFORT  INN  ........^ ^.. 

DAYS  INN  #165 

EL  PASO  AIRPORT  HILTON  

EL  PASO  RESIDENCE  INN  

GARDNER  HOTEL  EL  PASO 
INTL.  YOUTH  HOSTEL. 

HOLIDAY  INN  AIRPORT  

HOLIDAY  INN  SUNLAND  PARK 

HOWARD  JOHNSON  LODGE  .... 

U  QUINTA  INN  EL  PASO  AIR- 
PORT #4507. 

LA  OUINTA  MOTOR  INN  #452  .. 

LA  QUINTA  MOTOR  INN  #596  .. 

MARRKJTT  HOTEL 

WESTIN  PASO  DEL  NORTE 
HOTEL 

QUALITY  INN  ENNIS 

LA  QUINTA  MOTOR  INN  „... 

SUMMIT  HOTH. 

COMFORT  INN 

HOUDAY  INN  FORT  WORTH 
SOUTH 

MISS  MOLLYS  HOTEL  


POBox/RtNo. 


Street  addTMt 


7815  LBJ  FRWY 

7050  8TEMM0NS  FRWY 
10650  N.  CENTRAL  EXPRWY 


2516  MAPLE  AVE 

300  REUNWN  BLVD 

13236  STEMMONS  FRWY 


1625  REGAL  ROW 

10001  N.  CENTRAL  EXPRWY 
13685  N.  CENTRAL  EXPRWY 


660  N.  PEARL 

2330  W.  NW  HWY  ..„.,..„....... 

6060  N.  CENTRAL  EXPRWY 
8108  «.  THORNTON  FRWY 


10335  GARDNER  RD __. 

1550  EMPIRE  CENTRAL  DR 
6950  N.  STEMMONS  FRWY  . 


10333  N.  CENTRAL  EXPRWY 

13636  GOLDMARK  DR  

1893  W.  MOCKINGBIRD  LN  ... 
12720  MERIT  DR  


2101  STEMMONS  FRWY 

2222  STEMMONS  FRWY 
400  N.  OUVE  ST 


601  1-35  E  

2211  N.  1-35  

2211  1-35  EN 

1515  N.  BECKLEY 

1712  S.  DUMAS  AVE 

119W.  17THST 

711  E.  CAMP  WISDOM  RD 


2525  MAIN  ST  

8250  GATEWAY  E  ...... 

900  N.  YARBROUGH  .. 

9125  GATEWAY  W  

2027  AIRWAY  BLVD  .... 
6791  MONTANA  AVE  .. 
311  E.  FRANKLIN  AVE 


6655  GATEWAY  WEST  .. 
900  SUNLAND  PARK  DR 

8887  GATEWAY  W  

6140  GATEWAY  BLVD  ..., 


11033  GATEWAY  W 
7550  REMCON  CIR  .. 
1600  AIRWAY  BLVD 
101  S.  EL  PASO  ST  . 


M5  AT  HWY.  34 

1001  W.  AIRPORT  FRWY 

2645  LBJ  FRWY 

2601  W.  IH-10 

100  ALTA  MESA  BLVD  .... 


CNyi'StalMfZIp 


DALLAS,  TX  75251- 
DALLAS.  TX  75247- 
DALLAS,  TX  75231- 

DALLAS.  TX  75201- 
DALLAS,  TX  75207- 
DALLAS.  TX  75234- 

DALLAS.  TX  75247- 
DALLAS,  TX  75231- 
DALLAS,  TX  75243- 

DALLAS.  TX  75201- 

DALLAS,  TX  75220- 

DALLAS.  TX  75206- 

DALLAS,  TX  75228- 

DALLAS.  TX  75220- 
DALLAS.  TX  75235- 
DALLAS.  TX  75247- 

DALLAS,  TX  75231- 


DALLAS.  TX  75240-  

DALLAS,  TX  75235-  

DALLAS.  TX  75251-  

DALLAS.  TX  75207- 


DALLAS.  TX  75207-  

DALLAS.  TX  75201-  

DENTON.  TX  76205- „.. 

DENTON.  TX  76205- 

DENTON,  TX  76205- 

DESOTO.  TX  75115- _. 

DUMAS.  TX  79029- 

DUMAS.  TX  79029- 

DUNCANVILLE.  TX  75116-  . 


109'>4  W.  EXCHANGE  AVE 


EAGLE  PASS 
EL  PASO.  TX 
EL  PASO.  TX 
EL  PASO.  TX 
EL  PASO.  TX 
EL  PASO.  TX 
EL  PASO.  TX 


.  TX 

79907- , 

79915- 

79925- 

79925-, 

79925-, 

79901- , 


EL  PASO.  TX  79925- 
EL  PASO.  TX  79922-  , 

EL  PASO.  TX _, 

EL  PASO.  TX  79905-  , 


EL  PASO.  TX  79935- 

EL  PASO.  TX  79912- 

EL  PASO.  TX  79925- 

EL  PASO.  TX  79901-  ..._ 

ENNIS.  TX  75119- 

EULESS.  TX  7604O- 

FARMERS  BRANCH.  TX  75234- 
FORT  STOCKTON.  TX  79735-  . 
FORT  WORTH.  TX  76134- 

FORT  WORTH.  TX  7610»- 


214-MO-7000 
214-630-8600 
214-373-6000 

214-671-2516 
214-661-1234 
214-620-7333 

214-630-6701 
214-361-«200 
214-234-1016 

214-079-eOOO 

214-351-4477 

214-750-6060 

214-388-6741 

214-508-8100 
214-638-5151 
214-631-2472 

214-750-8220 

214-669-0478 
214-634-6850 
214-385-3000 

214-747-«)00 

214-631-2222 
214-922-8000 

817-566-1990 
817-565-8499 
817-665-8499 

214-224-9100 
806-835-6441 
806-035-6222 
214-296-6911 

512-773-7000 
915-591-9600 
915-594-9111 
915-693-6400 
915-77&-4241 
915-772-6000 
915-532-3661 

915-778-6411 
915-833-2900 
915-581-9471 
915-778-«321 

915-591-2244 
915-833-2522 
915-779-3300 
915-534-3000 

214-675-9641 
617-540-0233 
214-243-3363 
915-336-9781 
817-293-3068 

817-626-1522 
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Propeity  name 


BY 


BUTTERRELO  INN 

CLARION  HOTEL  

COUNTRY  SUITES 

CARLSON 

COURTYARD     BY    MARRIOTT 
FT.  WORTH. 

HOLIDAY    INN    NORTH    CON- 
FERENCE CENTER. 

LA   OUINTA   MOTOR    INN    FT. 
WORTH  WEST. 

BEST    WESTERN    ROCKPORT 
REBEL 

HOLIDAY  INN  

BEST       WESTERN        BEACH- 
FRONT INN. 

BOB  SMITH  YACHT  CLUB  

ECONO  LODGE 

INN  ON  THE  STRAND  

LA  OUINTA  MOTOR  INN  #687  .. 

MANOR  HOUSE  MOTOR  INN  ... 

THE  TREMANT  HOUSE 

THE       VICTORIAN       CONDO 
HOTEL. 

LA  OUINTA  INN  #2546 

HISTORIC  PAGE  HOUSE  TEA 
ROOM  &  BED  &  BRKFST. 

RAMADA  INN  GEORGETOWN  .. 

ECONO  LODGE 

HAMPTON  INN  ARUNGTON  

LA  OUINTA  GRAND  PRAIRIE  .... 
DFW       HILTON       EXECUTIVE 

CONFERENCE  CENTER. 
BEST  WESTERN  INN  &  SUITES 

HOLIDAY  INN  

LA  OUINTA  INN  

ADAM'S  MARK  HOTEL  HOUS- 
TON. 

CLARION  INN  

COMFORT  INN  GREENSPOINT 

DAYS  INN  CAVALCADE  

DAYS  INN  HOUSTON  NORTH  .. 
DOUBLETREE        HOTEL       AT 
INTERCONTINENTAL        AIR- 
PORT. 
DOUBLETREE  HOTEL  AT  THE 

ALLEN  CENTER. 
HAMPTON  INN  AT  IH-10  EAST 
HARVEY     SUITES     HOUSTON 
MEDICAL  CENTER. 

HILTON  SOUTHWEST  

HOBBY  AIRPORT  HILTON  ... 
HOLIDAY  INN  CROWNE  PLAZA 
IK)LIDAY        INN        EXPRESS 
INTERCONTINENTAL        AIR- 
PORT. 
HOLIDAY  INN  HOBBY  AIRPORT 
HOLIDAY  INN  HOUSTON  EAST 
HOLIDAY  INN  HOUSTON  NASA 
HOLIDAY        INN        HOUSTON 

NORTH 
HOLIDAY  INN  HOUSTON  WEST 
HOLIDAY  INN   MEDICAL  CEN- 
TER. 
HOLIDAY  INN   NEAR  GREEN- 
WAY  PLAZA. 

HOLIDAY  INN  NORTHWEST 

HOLIDAY  INN  SOUTHWEST  

HOTEL  SOFITEL  HOUSTON  


HOUSTON 
RIOTT. 


AIRPORT      MAR- 


POBox/RtNo. 


Street  address 


2000  MAIN  ST  ... 
2000  BEACH  ST 
8401  W.  ^30  


3150  RIVERFRONT  DR 
2540  MEACHAM  BLVD  . 


7888I-30W 


3902  N.  HWY.  35 


600  FAIR  PARK  BLVD 
5814  SEAWALL  BLVD 


601  HOLIDAY  DR.  N  

2825  61  ST  ST 

2021  STRAND  

1402  SEAWALL  BLVD  

2300  SEAWAU  BLVD  

2300  SHIP'S  MECHANIC  ROW 
6300  SEAWAa  BLVD  


12721  LBJ  FRWY  ... 
1000  LEANDER  RD 


333  NORTH  IH-35  

HWY.  290  E  

2050  N.  HWY.  360  &  CARRiER 
PKWY. 

1410  NW  19TH  ST  

1800  HWY.  26  E 


1216  1-30  W  

1215  1-30  

1002  S.  EXPRWY.  83 

2900    BRIARPARK   AT   WEST- 

HEIMER. 
500  N.  SAM  HOUSTON  PKWY  .. 

12500  N.  FRWY 

100  W.  CAVALCADE 

9025  N.  FRWY.  M5  

15747  JFK  BLVD 


400  DALLAS  ST 


828  MERCURY  DR 
6800  MAIN  ST  


6780  SW  FRWY  

8181  AIRPORT  HILTON 

2222  WEST  LOOP  S 

702  N.  SAM  HOUSTON  PKWY 


9100  GULF  FRWY 

15157  MO  E  

1300  NASA  RD.  ONE 
16510  IH-45  N 


14703  PARK  ROW 
6701  S.  MAIN  ST  ... 


2712  SW  FRWY 


14996  NW  FRWY  

11160  SW  FRWY  

425  N.  SAM  HOUSTON  PKWY. 

E. 
18700     JOHN     F.     KENNEDY 

BLVD. 


Oty/Stata/Zip 


FT.  DAVIS.  TX  79734-  ... 
FT.  WORTH.  TX  76103- 
FT.  WORTH.  TX  761 16- 

FT.  WORTH.  TX  76107- 

FT.  WORTH.  TX  76106- 


TslephoTM 


915-426-3252 
817-«34-'4801 
817-560-^X)60 

817-335-1300 

817-625-9911 


FT.  WORTH,  TX  7610^- 817-546-551 1 


FULTON.  TX  78358- 


GAINESVILLE.  TX  76240- 
GALVESTON,  TX  77550-  . 


GALVESTON. 
GALVESTON. 
GALVESTON, 
GALVESTON. 
GALVESTON. 
GALVESTON. 
GALVESTON, 


TX  77550- 
TX  77551- 
TX  77550- 
TX  77550- 
TX  77550- 
TX  77550- 
TX  77551- 


GARLAND.  TX  75041- 

GEORGETOWN.  TX  78628- 


GEORGETOWN,  TX  78628-  

GIDDINGS.  TX  78942-  

GRAND  PRAIRIE.  TX  75050-  .... 

GRAND  PRAIRIE.  TX  75050-  .... 
GRAPEVINE.  TX  76051-  


GREENVILLE.  TX  75401- 
GREENVILLE.  TX  75401- , 
HARLINGEN.  TX  78550-  . 
HOUSTON.  TX  77042-  


HOUSTON.  TX  77060-  713-931-0101 

HOUSTON.  TX  77060-  71^-876-3888 

HOUSTON.  TX  770OO-  713-869-7121 

HOUSTON.  TX  77037-  713-820-1500 

HOUSTON.  TX  77032-  713-M2-8000 


512-729-8351 

817-665-8800 
409-740-1261 

400-762-1253 
409-744-7133 
409-762-4444 
400-763-1224 
400-762-1166 
400-763-0300 
400-740-3555 

214-271-7581 
512-863-8979 

512-869-2541 
400-542-0666 
214-988-8989 

214-641-3021 
817-481-6444 

903-454-1792 
903-454-7000 
512-428-6888 
713-978-7400 


HOUSTON.  TX  77002- 

HOUSTON.  TX  77013- 
HOUSTON.  TX  77030- 

HOUSTON.  TX  77074- 
HOUSTON,  TX  77061- 
HOUSTON.  TX  77027- 
HOUSTON.  TX  77060- 


HOUSTON,  TX  77017- 
HOUSTON.  TX  77530- 
HOUSTON.  TX  77058- 
HOUSTON.  TX  77090- 

HOUSTON.  TX  77070- 
HOUSTON.  TX  77030- 

HOUSTON.  TX  77098- 


HOUSTON.  TX  7704O-  

HOUSTON.  TX  77031-3698 
HOUSTON.  TX  7706O-  


HOUSTON.  TX  77032- 


713-759-0202 

713-673-4200 
713-528-7744 

713-977-7911 
713-645-3000 
713-961-7272 
713-990-9942 


713-943-7979 
713-452-7304 
713-333-2500 
713-821-2570 

713-658-5580 
713-797-1110 

713-523-6448 

713-030-9955 
713-630-1400 
713-445-0000 

713^143-2310 


Federal  Regiater  /  Vol  58,  No.  227  /  Monday.  November  29.  1993  /  Notice* 


62i»63 


Hotel  and  Motel  Fire  Safety  Act  National  Master  List  November  16, 1993— Cootinued 


Property  name 


HOUSTON  ASTRODOME  MAR- 
RHDTT. 

HOUSTON  MARRIOTT  NORTH 
AT  QREENSPOINT. 

HOUSTON  MARRIOTT  WEST 
LOOP  GALLERIA. 

HOUSTON  MARRIOTT 

WESTSIDE. 

HOUSTON  MEDtCAL  CENTER  . 

HOUSTON  WEST  HILTON  INN  . 

HOUSTON'S  JW  MARRIOTT  BY 
THEQALLERIA. 

HYATT  REGENCY  HOUSTON ... 

LA  QUINTA  ASTRODOME  .„ 

LA  QUINTA  QREENWAY  PLAZA 

LA  QUINTA  HOUSTON 
BROOKHOaOW  #715. 

LA  QUINTA  INN  #4693 

LA  QUINTA  INN  4591  HOBBY  ... 

LA  QUMTA  MOTOR  \UH  #4649 

LA  QUINTA  MOTOR  INN  #515  .. 

LA  QUINTA  MOTOR  INN  #529  .. 

LA  QUINTA  MOTOR  INN  #531  .. 

LA  QUINTA  SHARPSTOWN  

NASSAU  BAY  HILTON  AND  MA- 
RINA. 

OMNI  HOUSTON  HOTEL 

PLAZA  HILTON  HOTEL 

RADISSON  SUITE  HOUSTON 
WEST. 

RAMAOA  INN  HOBBY 

RAMADA  INN  HOUSTON 
SOUTH  NASA. 

RESIDENCE  INN  BY  MAR- 
RIOTT HOUSTON. 

RESIDENCE  INN  BY  MAR- 
RIOTT HOUSTON. 

RESIDENCE  INN  BY  MAR- 
RIOTT HOUSTON  ASTRO- 
DOME. 

RIER  INN  INC  

RODEWAY  INN  NORTH 

SHERATON  ASTRODOME 

HOTEL 

SHERATON  CROWN  HOTEL 
AND  CONFERENCE  CENTER. 

SHERATON  GRAND  HOTEL  „„. 

STOUFFER  PRESIDENTE 

HOTEL 

TURLEY  INNS  INC 

WESTCHASE  HILTON  AND 
TOWERS. 

WYNOHAM  GREENSPOINT 
HOTEL 

WYNOHAM  WARWICK  HOTEL  . 

AMORisvrros _- 

BEST  WESTERN  DFW 

COURTYARD  BY  MARRIOTT 
DALLAS  LAS  OOUNAS. 

DALLAS  FORT  WORTH  AIR- 
PORT MARRIOTT. 

DRURY  INN  DFW  AIRPORT 
SOUTR 

EXCEL  INN 

HARVEY  HOTEL  DFW  AIR- 
PORT 

HARVEY  SUITES  DFW  AIR- 
PORT. 

HOMEWOOD  SUITES  DALLAS 
ASCOUNAS. 

OMNI  MANOALAY  HOTEL  AT 
LASCOUNAS. 


POBox/nNo. 


>•  •**■  ••••••»•••«  svai 


StTMt  address 


2100  S.  BRA8ESW000 


255  N.  SAM  HOUSTON  PWKY. 

E. 
1750  W.  LOOP  S 


13210  KATY  FRWY 

6580  FANNIN  ST  .... 

12401  KATY  FRWY 

51S0WESTHEIMERRD 


1200  LOUISIANA  ST 

8911  BUFFALO  SPEEDWAY 

4015  SW  FRWY  ... 

11002  NW  FRWY 


10552  SW  FRWY 

9902  GULF  FRWY 

13290  FM  1960  W 

8017  KATY  FRWY  

11113  KATY  FRWY 

6  N.  BELT  E 

8201  SW  FRWY  

3000  NASSAU  RD.  ONE 


FOUR  RIVERWAY  . 

6633  TRAVIS „ 

10655  KATY  FRWY 


9005  AIRPORT  BLVD 
1301  NASA  RD.  1  . 


525  BAY  AREA  BLVD 

6910  SW  FRWY  

7710  S.  MAIN  ST 


6701  S.  MAIN  ST 

13611  RAI«CIN  CIR  W  

8686  KIRBY  DR  .« 

15700    JOHN     F.     KENNEDY 
BLVD. 

2525  WEST  LOOP  S 

6  QREENWAY  PLAZA  E  „ 


9799  KATY  RD  

9999  WESTHEIMER  ... 

12400  GREENSPOINT 


5701  MAIN  ST  

3950  W.  AIRPORT  FRWY 
2611  W.  AIRPORT  FRWY 
1151  W.  WALNUT  HRl 


8440  FREEPORT  PKWY  „, 
4210  W.  AIRPORT  FRWY  , 


6205  ESTERS  BLVD _ 

4545   W.    JOHN    CARPENTER 

FRWY. 
4550   W.   JOHN   CARPENTER 

FRWY. 
4300  WINGREN  DR  

221  E.  LAS  COUNAS  BLVD 


Clty/Sttda/Zlp 


HOUSTON,  TX  77030- 
HOUSTON.  TX  77060- 
HOUSTON.  TX  77027- 
HOUSTON,  TX  77079- 


HOUSTON,  TX  77030- 

HOUSTON.  TX  77079-1401 
HOUSTON,  TX  77067- 


HOUSTON.  TX  77002- 
HOUSTON.  TX  77054- 
HOUSTON.  TX  77027- 
HOUSTON.  TX  77092- 


HOUSTON, 
HOUSTON. 
HOUSTON. 
HOUSTON. 
HOUSTON. 
HOUSTON. 
HOUSTON. 
HOUSTON. 

HOUSTON. 
HOUSTON. 
HOUSTON. 

HOUSTON, 
HOUSTON, 

HOUSTON. 

HOUSTON. 

HOUSTON. 


TX  77074- 
TX  77034- 
TX  77065- 
TX  77024- 
TX  77079- 
TX7706O- 
TX  77074- 
TX  77058- 

TX  77056- 
TX  77030- 
TX  77024- 

TX  77061- 
TX  77058- 

TX  77058- 

TX  77074- 

TX  77030- 


•**•••••  •••H 


HOUSTON.  TX  7703O-  ... 
HOUSTON,  TX  77073-  ... 
HOUSTON.  TX  77054-  ^ 

HOUSTON.  TX  77032-  .. 

HOUSTON,  TX  77027-  - 
HOUSTON,  TX  77046-  ... 


HOUSTON.  TX  77024- 
HOUSTON.  TX  77042-  .. 


HOUSTON,  TX  77060-1998 

HOUSTON,  TX  77005- 

IRVING,  TX  75062- 

IRV1NQ,  TX  75062- 

IRVING,  TX  75038- 

IRVING,  TX  7506»- 

IRVING,  TX  75062- 

IRVING,  TX  75063- 
IRVING,  TX  75063- 


IRVING,  TX  7506a-  - 
IRVING,  TX  75039- 
IRVING.  TX  75039- 


713-797-9000 

713-876-4000 

713-960-0111 

713-550-6338 

713-790-OOeO 
713-496-9090 
713-961-1600 


710-654-1234 
713-668-8062 
710-623-4750 
713-680-2581 

713-270-0559 
713-941-0900 
713-460-4016 
713-688-6941 
713-932-0808 
713-447-6888 
710-772-3626 
713-333-0300 

713-671-8181 
710-624-6633 
713-461-0000 

713-943-3300 
713-460-0220 

713-486-2424 

710-785-3415 

713-660-7996 

710-797-1110 
710-621-0410 
713-748-3221 

713-442-5100 

713-961-0000 
713-629-1200 

713-468-7801 
710-974-1000 

713-875-2222 

713-620-1991 
214-790-1950 
214-570-7500 
214-660-8100 

214-020-OeOO 

214-980-1200 

214-929-0066 
214-029-4500 

214  829  4499 

214-660-0066 

214-666-0800 
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PropMlynanw 


RAMAOA  INN  DFW  SOCfTH 

RED  ROOF  INN  #129 

RESIDENCE     INN     BY     MAR- 
RIOTT LAS  COUNAS. 
SHERATON  GRAND  HOTEL  


POBox/RtNo. 


WILSON  WORLD  HOTEL  .... 
WYNDHAM  LAS  COLINAS  ., 

DOCS  ONE  STOP  

RAMADA  INN  JASPER 

DAYS  INN  

HOLIDAY  INN  Y.O.  RANCH 

RAMADA  INN 

ECONO  LODGE 


PARK  INN  INTERNATIONAL 
SHERATON  INN  PLAZA 


LA  QUINTA  MOTOR  INN  #599  .. 

BRAZOSPORT  HILTON  INN  

CIRCLE  MOTEL  

LA  QUINTA  MOTOR  INN  #506  .. 
SOLTTH  SHORE  HARBOUR  RE- 
SORT      &       CONFERENCE 
CNTR. 
HOLIDAY  INN  EXPRESS  DAL- 
LAS LEWISVILLE. 
LA  QUINTA  MOTOR  INN  #586  .. 
BEST    WESTERN    LONGVIEW 

INN. 
L^  QUINTA  MOTOR  INN  #476  .. 

ASTRO  MOTEL  REENA  INC 

HOLIDAY        INN        LUBBOCK 

SOUTH 
LA  QUINTA  MOTOR  INN  #2521 

LUBBOCK  PLAZA  HOTEL 

RESIDENCE     INN     BY     MAR- 
RIOTT LUBBOCK  TEXAS. 
SHERATON  INN  LUBBOCK  AT 

THE  CIVIC  CENTER. 
LA  QUINTA  MOTOR  INN  #581   .. 
HOLIDAY    CAPRI    INN    THUN- 
DERBIRD  MOTEL 

HOLIDAY  INN  EXPRESS  

BEST  WESTERN   ROSE  GAR- 
DEN INN  &  SUITE. 
DOUBLETREE     CLUB     HOTEL 
CASA  DE  PALMAS. 

DRURY  INN  MCALLEN  

EMBASSY  SUITES  MCALLEN  ... 
HAMPTON  INN  MCALLEN  ... 
HOLIDAY  INN  LA  PLAZA  MAa 
HOLIDAY  INN  MCALLEN  CIVK; 
CENTER. 

LA  QUINTA  INN  #1111  

MCALLEN     AIRPORT     HILTON 
INN. 

THRIFTY  INN  MCALLEN  

HOLIDAY  INN  MCKINNEY  . 
HOLIDAY  INN  COUNTRY  VILLA 
LA  QUINTA  MOTOR  INN  MID- 
LAND. 
MIDLAND  HILTON  AND  TOW- 
ERS 

PLAZA  INN 

ECONO  LODGE 

HOLIDAY  INN  NACOGDOCHES 
LA     QUINTA     #576     NACOG- 

DOCHES 
MOUND      STREET      BED      & 
BREAKFAST. 


PO  BOX  384 


Stra«(addrM« 


4110  W.  AIRPORT  FRWY 

8150  ESTERS  BLVD 

950  WALNUT  HILL  LN  


4440   W.    JOHN    CARPENTER 
FRWY. 

4600  W.  AIRPORT  FRWY 

now.  CARPENTER  FRWY 

1-^  ACCESS  RD.  ft  5TH  ST 

239  E.  GIBSON  

Ill  S.  MARTINEZ 

2033  SIDNEY  BAKER  

3501  HWY.  259  N 


606     E.     CENTRAL 

.   EXPRWY. 

803      E.      CENTRAL 

EXPWY. 
1721         CENTRAL 

EXPRWY. 

1105  HWY.  146  S 

925  HWY.  322  W 

1502  S.  KEY  AVE 

3610  S.  URSULA 

2500  S.  SHORE  BLVD 


TEXAS 
TEXAS 
TEXAS 


200  N.  STEMMONS  FRWY  .. 

1657  S.  STEMMONS  FRWY 
605  ACESS  RD  


502  S.  ACESS  RD 

501  AVE.  Q 

6624  1-27 


601  AVE.  Q 

3201  LOOP  289  S  . 
2551  S.  LOOP  289 


505  AVE.  Q 


2119  S.  1ST  ST  

517  W.  SAN  ANTONKD 


100  IH-20  W.  HWY.  59  ft  IH-2  . 
300  E.  EXPRWY.  83 


101  N.  MAIN  ST 


612  W.  EXPRWY.  83 

1800  S.  2ND  

300  W.  EXPRWY.  83 

2000  S.  10TH  ST 

200  W.  EXPRWY.  83  , 


1100  S. 
2721  S. 


10TH 

10THST 


620  W.  EXPRWY.  83 

1300  N.  CENTRAL  EXPRWY 

4300  W.  WAU 

4130  W.  WAU  ST 


CHy/Stata/Zip 


1 17  W.  WALL  AVE 


4108  N.  BIG  SPRING 
2020  NW  LOOP  224  .. 

3400  S.  1ST 

3215  S.  ST 


408  N.  MOUND  ST 


IRVING.  TX  75062- 
IRVING.  TX  7506S- 
IRVINQ,  TX  75038- 

IRVtNG.  TX  75062- 


IRVING.  TX  75062- 

IRVING.  TX  75039- 

JARRELL,  TX  76537-  .... 

JASPER,  TX  75951-  

JUNCTK5N.  TX  7684»-  ., 
KERRVILLE.  TX  7802ft- 
KILGORE.  TX  75662-  .... 
KILLEEN,  TX  76542-  


KILLEEN.  TX  76541- 
KILLEEN.  TX  76541- 


LA  PORTE.  TX  77571-  

LAKE  JACKSON,  TX  77566- 

LAMPASAS.  TX  76550- 

LAREDO,  TX  78041-  

LEAGUE  CITY,  TX  7757»-  ... 


LEWISVILLE,  TX  75067- 

LEWISVILLE.  TX  75067- 
LONGVIEW,  TX  75602-  .. 


LONGVIEW,  TX  75602- 
LUBBOCK.  TX  79401-  .. 
LUBBOCK,  TX  79404-  .. 


LUBBOCK,  TX  79401- 
LUBBOCK.  TX  79423- 
LUBBOCK.  TX  79423- 

LUBBOCK,  TX  79401- 


LUFKIN,  TX  75901- 
MARFA,  TX  79843-  . 


MARSHALL,  TX  75670- 
MCALLEN,  TX  78503-  .. 


MCAaEN,  TX  78501-  . 

MCALLEN,  TX  78501-  . 
MCALLEN.  TX  78503-  . 
MCALLEN,  TX  78501-  . 
MCALLEN,  TX  78501-  .. 
MCALLEN,  TX  78501-  . 

MCALLEN.  TX  785C1-  .. 
MCAaEN,  TX  78503-  .. 

MCALLEN,  TX  78501-  .. 
MCKINNEY,  TX  75069- 

MIDLAND.  TX  

MIDLAND,  TX  79703-  ... 


MIDLAND,  TX  79701- 


MIDLAND,  TX  79705- 

NACOGDOCHES.  TX  75961- ... 
NACOGDOCHES.  TX  75961-  ... 
NACOGDOCHES.  TX  75961-  .... 

NACOGDOCHES,  TX  75961-  .... 


Tttophoot 


214-399-2005 
214-929-0020 
214-680-7773 

214-929-8400 

214-613-0800 
214-650-1600 
612-746-2096 
409-384-0021 
915-446-3730 
210-257-4440 
903-063-3456 
817-634-6868 

817-626-4343 

817-634-1555 

713-470-0760 
40^-297-1161 
512-556-6201 
512-722-0511 
713-334-1000 


214-434-1000 

214-221-7525 
903-753-0350 

903-757-3663 
806-762-8726 
806-745-2208 

806-763-9441 
806-797-3241 
806-745-1963 

806-747-0171 

409-634-3351 
91S-729-4326 

903-935-7923 
512-630-^333 

512-631-1101 

512-687-5100 
210-686-3000 
512-682-4900 
210-686-1741 
210-686-2471 

512-«87-1101 
210-687-1161 

512-631-6700 
214-542-9471 
915-697-3181 
915-697-9900 

915-683-6131 

915-686-8733 
40»-569-0880 
409-669-8100 
409-560-5453 

409-569-2211 
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Prop«<ty  name 


STRATFORD  HOUSE  INN 
HOLIDAY  INN 

BRAUNFELS. 

RODEWAY  INN 

STRATFORD  HOUSE  INN 
HOLIDAY  INN  CENTRE  .... 
HOLIDAY  INN  PARKWAY  , 

LA  QUINTA  INN  *453 

ODESSA  HILTON  , 

HOUOAY  INN  PARIS  


NEW 


VICTORIAN  INNS  

FOUR     HORSEMEN     MOTOR 

LODGE. 

CARSON  HOUSE  INN 

BEST  WESTERN  CONESTOGA 

INN. 
COURTYARD  BY  MARRIOTT  .... 

HARVEY  HOTEL  PLANO  

HOLIDAY  INN  PLANO  

LA  QUINTA  MOTOR  INN  

PORT  ROYAL  OCEAN  RESORT 

CONDOMINIUMS. 
HOUDAY  ON  TEXOMA  MOTEL 
COURTYARD     BY     MARRIOTT 

DALLAS  RICHARDSON. 
HAMPTON  INN  RICHARDSON  .. 

RENAISSANCE  HOTEL 

RICHARDSON  HILTON  

LA  OUINTA  INN  #4905  

THE  STAGECOACH  INN 

HOLIDAY     INN     CONVENTION 

CENTER  HOTEL. 
LA  QUINTA  INN  

AMORisvrros 

AMORisvrros 

COURTYARD  BY  MARRIOTT  .... 
COURTYARD     BY     MARRIOTT 

S.A.  MEDICAL  CENTER. 
COURTYARD     BY     MARRIOTT 

SAN  ANTONIO  AIRPORT. 
COURTYARD    BY    MARRIOTT 

SAN  ANTONIO  DOWNTOWN. 
DRURY     INN     SAN     ANTONIO 

EAST  #41. 
DRURY  SUITES  SAN  ANTONIO 

AIRPORT. 
EMBASSY  SUITES  HOTEL  AIR- 
PORT. 
EMBASSY  SUITES  HOTEL  NW  . 

HAMPTON  INN  AIRPORT  

HAMPTON  INN  FIESTA  PARK  .. 
HAMPTON  INN  NW 

SEAWORLD  AREA. 

HILTON  PALACIO  DEL  RIO 

HOUDAY  INN  

HOLIDAY  INN  AIRPORT  

HOLIDAY     INN      DOWNTOWN 

MARKET  SQUARE. 

HOLIDAY  INN  EXPRESS  

HOLIDAY  INN  NORTHWEST  

HOLIDAY      INN       RIVERWALK 

NORTH. 
HYATT  REGENCY  SAN  ANTO- 
NIO. 
U      QUINTA       CONVENTION 

CENTER  #501. 
LA    QUINTA     INGRAM     PARK 

»4S89. 

LA  QUINTA  INN  #525 

LA  QUINTA  INN  #567  MARKET 

SQUARE. 


POBox/RtNo. 


PO  BX  501A 


Street  address 


3612  N.ST.... 
1051  IH-35E 


1209  IH-35  E 

1063  IH-35  N .„„ 

6201  E.  BUSINESS  IH-20  

3001  E.  BUSINESS  IH-20  

5001  E.  BUS.  20 „ 

5200  E.  UNIVERSITY  .._ 

3560   NE   LOOP   286   ft   PINE 
MILL. 

425  35TH  NE  

1301  N.  HWY.  377 


302  MT.  PLEASANT  ST 
600  N.  »-27  


4901  W.  PLANO  PKWY  

1600  N.  CENTRAL  EXPRWY 

700  E.  CENTRAL  PKWY 

1820  N.  CENTRAL  EXPRWY 
PARK  RD.  53  


RT.  3  HIGHPORT  RD 
1000  S.  SHERMAN  ... 


1577  GATEWAY  BLVD  

701  E.  CAMPBELL  RD 

1961  N.  CENTRAL  EXPRWY 

2004  N.  IH-35 

1  MAIN  ST  

441  RK)  CONCHO  DR 


2307  LOOP  306 

10950  LAVRSATE  DR 

11221  SAN  PEDRO  AVE 

600  SANTA  ROSA  S  

8585  MARRIOTT  DR  


8615  BROADWAY  ST 

600  SANTA  ROSA 

8300IH35N  


CHy/Stata/Zlp 


8811    JONES    MALTSBERGER 

RD. 
10110  US  HWY.  281  N  


7750  BRIARRIDGE 

8818  JONES  MALTSBERGER  ... 

11010  1-10  W  ..„ , 

4803  MANITOU  DR  


200  S.  ALAMO  ST  ... 
217N.  ST.  MARY'S  . 
77  NE.  LOOP  410.. 
318W.  DURANGO  .. 


6023  NW  EXPRWY  .... 
3233  NW  LOOP  410  ... 
110  LEXINGTON  AVE 


123  LASOYA 

1001  E.  COMMERCE  ST 
7134  NW  LOOP  410 


219  NE  LOOP  410  , 
900  DOLOROSA  .... 


NACOGDOCHES.  TX  75961- ... 
NEW  BRAUNFELS.  TX  78130- 

NEW  BRAUNFELS,  TX  78130- 
NEW  BRAUNFELS.  TX  78130- 
OOESSA.  TX  79762-  

ODESSA.  TX  79761- 

ODESSA.  TX  79761-  

ODESS^  TX  79751-  

PARIS.  TX  75480-  


PARIS,  TX  75460-  

PILOT  POINT.  TX  76258- 

PTTTSBURG,  TX  75686- .. 
PIAINVIEW.  TX  79072-  ... 


PLANO,  TX  7509»- 

PLANO,  TX  75074-  ...„ „_ 

PLANO,  TX  75074-  _ 

PLANO,  TX  75074- „ 

PORT  ARANSAS.  TX  78373- 


POTTS  BONO.  TX  75076- 
RICHARDSON,  TX  75081- 


RICHARDSON.  TX  75080- 
RICHARDSON.  TX  75081-  , 
RICHARDSON.  TX  75080-  , 
ROUND  ROCK.  TX  78681- 

SALADO,  TX  76571- 

SAN  ANGELO,  TX  76903-  .. 


Telephone 


SAN  ANGELO,  TX  

SAN  ANTONK),  TX  78249- 
SAN  ANTONIO.  TX  78216- 
SAN  ANTONIO.  TX  78204- 
SAN  ANTONIO.  TX  78229- 

SAN  ANTONIO,  TX  78217- 

SAN  ANTONIO,  TX  78204- 

SAN  ANTONK).  TX  78239- 

SAN  ANTONIO,  TX  78216- 

SAN  ANTONIO,  TX  78216- 

SAN  ANTONIO.  TX  78230- 
SAN  ANTONIO.  TX  78216- 
SAN  ANTONIO,  TX  78230- 
SAN  ANTONIO,  TX  78228- 

SAN  ANTONIO,  TX  78205- 
SAN  ANTONIO,  TX  78205- 
SAN  ANTONIO.  TX  78216- 
SAN  ANTONIO,  TX  78204- 

SAN  ANTONIO,  TX  78201- 
SAN  ANTONIO.  TX  78213- 
SAN  ANTONIO.  TX  78205- 

SAN  ANTONIO,  TX  78205- 

SAN  ANTONIO,  TX  78205- 

SAN  ANTONIO.  TX  78238- 

SAN  ANTONIO,  TX  

SAN  ANTONIO.  TX  78207-  . 


409-560-6038 
512-625-8017 

512-629-6891 
512-629-6967 
915-362-2311 
915-333-3031 
915-<)33-2S20 
915-36»-5885 
903-785-6545 

903-785-3871 
817-686-2256 

903-856-2468 
806-283-9454 

214-867-8000 
214-678-8555 
214-881-1881 
214-423-1300 
512-749-6011 

903-786-9694 
214-235-5000 

214-234-5400 
214-231-9600 
214-644-4000 
512-255-6660 
817-947-6111 
815-658-2628 

915-949-0515 
512-691-1103 
512-342-4800 
210-229-9449 
512-614-7100 

512-828-7200 

512-229-8449 

210-654-1144 

210-308-8100 

DiZ^oZ^  9999 

210-340-5421 
210-366-1800 
512-561-9058 
512-684-9966 

512-222-1400 
512-224-2500 
512-349-9900 
210-225-3211 

210-736-1900 
210-377-3900 
210-223-9461 

512-222-1234 

512-222-9181 

512-780-8883 

512-342-4291 
512-271-0001 
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Property  name 


LA  QUINTA  LACKLAND  #523  .... 

LA  OmNTA  MOTOR  INN  _ 

LA  QUINTA  VANCE  JACKSON 
•710. 

LA  QUINTA  WINDSOR  PARK 
#556. 

LACKLAND  LODGE „. 

MARRIOTT  RIVERCENTER  . 

PANCOAST  CARRIGE  HOUSE 
BED  A  BREAKFAST. 

QUALITY  INN  A  SUITES  

ROOEWAY  \W4 

RODEWAY  INN  RESTA  PARK  .. 

SAN  ANTONIO  AIRPORT  HIL- 
TON. 

SAN  ANTONIO  MARRKJTT 
RIVERWALK. 

SCOTSMAN  INN 

SCOTSMAN  INN  EAST  

SHERATON  FIESTA  HOTEL  ..._. 

SHERATON  GUNTER  HOTEL  „. 

STRATFORD  HOUSE  INN  , 

WYNDHAM  SAN  ANTONIO  

OAKRIDGE  MOTOR  INN 

BEST  WESTERN  IRISH  INN 

SHERATON  INN  

BEST  WESTERN  FIESTA  ISLES 


SHERATON  SOUTH  PADRE  IS- 
LAND BEACH  RESORT. 

LA  QUINTA  MOTOR  INN  STAF- 
FORD •4696. 

HOLIDAY  INN  

LA  QUINTA  MOTOR  INNS  TEM^ 
PLE. 

STRATFORD  HOUSE  INN  

HOUDAY  INN  EXPRESS  „. 

LA  QUINTA  INN  #563 

SHERATON  INN  TEXARKANA  .. 

LA  QUINTA  #533  TEXAS  CITY  .. 

LA  QUINTA  MOTOR  INN  •654  .. 

HOUDAY      INN      SOUTHEAST 
CROSSING  TYLER. 

U  QUINTA  INN  #457 

RESIDENCE     INN     BY     MAR- 
RIOTT TYLER. 

SHERATON  HOTEL  

STRAFFORD  HOUSE  INN  „.. 

TOWN  HOUSE  MOTEL  

TRAVELODGE  OF  TYLER  

COMFORT  INN  

HOLIDAY  INN  UVALDE  . 
BEST        WESTERN        SANCRS 
MOTEL. 

HAMPTON  INN  

HOLIDAY  INN  

LA  QUINTA  INN  

BEST  WESTERN  CLASSKJ  INN 

ECONO  LODGE 

LA  QUINTA  UNIVERSITY  #2511 

QUALITY  INN  WACO  

RAMADA  INN  WACO  

VICTORIAN  INNS 

WACO  HILTON  INN 

BED  &  BATH  BASKJ  LODGING  . 
BEST  WESTERN  PALM  AIRE  ... 
MARRIOTT  SOLANA  HOTEL  ... 
LA  QUINTA  MOTOR  INN  #518 
MOUNTAIN  VIEW  MOTEL  


POBox/RtNo. 


Utah 

COMFORT  INN  OF  BLANDING 


S«««t  address 


6511  MILITARY  DR.  W  , 

9542  IH-10  W 

5922  NW  EXPRWY  


6410  1-35  N 


6ei5HWY.  90W 

101  BOWIE  ST  ... 

102  TURNER  ST 


3817IH-35N 

11591  IH  35  N  . 

19793  IH  10  W 

611  NW  LOOP  410 


711  E.  RIVERWALK 


5710  INDUSTRY  PARK  DR  

211  N.  W.W.  WHITE  RO  

37  NE  LOOP  410 

205  E.  HOUSTON  

6364  IH-35  N.  AT  RITTIMAN  RD 
9821  COLONNADE  BLVD    . 
IH-10  &  HWY.  77  NW  CORNER 

301  MO  E  

3605  HWY.  75  S  

5701  PADRE  BLVD 


310  PADRE  BLVD 
12727  SWFRWY  . 


2865  W.  WASHINGTON 
1604  W.BARTON  AVE  . 


1602  N.  GENERAL  BRUCE  DR 

5401  N.  STATE  LINE  

5201  STATE  LINE  AVE  „ 

5301  N.  STATELINE  AVE  

1121  HWY.  146  N 

28673  M5  N  

3310  TROUP  HWY 


1601  WSW  LOOP  323 
3303  TROUP  HWY 


5701  S.  BROADWAY  ..... 
2600  W.N.W.  LOOP  323 
2420  E.  GENTRY  PKWY 
2616  N.N.W.  LOOP  323  . 

200  PALISADES  

920  E.  MAIN  ST 

1800  W.  VEGA  BLVD  .„... 


3112  E.  HOUSTON  HWY 

2705  E.  HOUSTON  HWY  

7603  N.  NAVARRO  

6624  HWY.  84  W 

1430  IH-35  S  

1110S.9THST ZZ 

801  S.  4TH  ST _ 

4201  FRANKLIN  AVE  

720  S.  LAKE  BRAZOS  DR  . 
113  S.  UNIVERSITY  PARKS  DR 

1709  1-20  E  

415  S.  INTERNATIONAL  BLVD 

S.  VILLAGE  CIR  

1128  CENTRAL  FRWY.  N 

3   MILES   S.   OF  WIMBERLEY 
RR12. 


711  S.  MAIN 


Cty/State/ZIp 


SAN  ANTONiO,  TX  78227- 
SAN  ANTONIO,  TX  78230- 
SAN  ANTONIO.  TX  78201- 

SAN  ANTONIO.  TX  7821»- 

SAN  ANTONK).  TX  78227- 
SAN  ANTONIO,  TX  78205- 
SAN  ANTONK).  TX  78204- 

SAN  ANTONIO,  TX  78219- 
SAN  ANTONIO,  TX  78233- 
SAN  ANTONIO,  TX  78257-  , 
SAN  ANTONK),  TX  78216-  , 

SAN  ANTONIO,  TX  78205-  , 


SAN  ANTONIO,  TX  78218-  

SAN  ANTONIO,  TX  7821»-  

SAN  ANTONIO.  TX  78216-  

SAN  ANTONIO,  TX  78205-  .... 
SAN  ANTONIO.  TX  78218-  „  . 
SAN  ANTONIO.  TX  78230- 
SCHULENBURG,  TX  78956-  ..... 

SHAMROCK.  TX  79079-  

SHERMAN,  TX  75090-  .. 
SOUTH    PADRE    ISLAND,    TX 

78597-. 
SOUTH    PADRE    ISLAND,    TX 

78597-. 
STAFFORD,  TX  77477- 


STEPHENVILLE.  TX  76401- 
TEMPLE.  TX  76504- 


TEMPLE,  TX  76504- 

TEXARKANA.  TX  75503-  

TEXARKANA,  TX  7550»-  

TEXARKANA.  TX  75503-  

TEXAS  CITY,  TX  77590-  

THE  WOODLANDS,  TX  77381- 
TYLER,  TX  75701- 


TYLER,  TX  75701- 
TYLER,  TX  75701- 


TYLER.  TX  75703- 

TYLER.  TX  75702- 

TYLER.  TX  75702- 

TYLER.  TX  75702- 

UNIVERSAL  CITY.  TX  7814»- 

UVALDE.  TX  78801- 

VEGA,  TX  79092-  


VICTORIA.  TX  77901-  

VICTORIA,  TX  77901-  

VKrrORIA.  TX  77904-  

WACO.  TX  76712- 

WACO.  TX  76706- „. 

WACO.  TX  75706-2399 

WACO.  TX  76706-  '. 

WACO.  TX  7671(>- ... 

WACO.  TX  76704- 

WACO,  TX  76701-  

WEATHERFORD,  TX  7608^- 

WESLACO.  TX  78696- 

WESTLAKE.  TX  76262- 

WICHITA  FALLS,  TX  76305-  .. 
WIMBERLEY,  TX  78676-0877  , 


BLANDING,  UT  84511- 


Tilephorw 


512-674-3200 
512-583-0338 
512-734-7931 

512-663-6619 

512-675-9680 
512-654-6073 
210-225-4045 

210-224-3030 
210-646-0400 
210-698-3091 
512-340-6060 

512-223-1000 

512-662-7400 
210-359-7268 
512-366-2424 
512-227-3241 
210-657-OeOe 
210-691-8888 
40»-743-4192 
806-256-2106 
903-666-0655 
512-761-4813 

512-761-6651 

713-240-2300 

817-968-5256 
817-771-2980 

817-771-1495 
90^729-3366 
903-794-1900 
903-792-3222 
409-840-3101 
713-367-7722 
903-593-3600 

903-561-2223 
903-595-5188 

903-561-5800 
903-597-2756 
903-533-6873 
903-693-8361 
512-658-5851 
512-278-4511 
806-267-2131 

512-678-2030 

512-575-0251 

512-572-3585 

817-776-3194 

817-752-1991 

817-752-6741 

817-757-2000 

817-772-0440 

817-752-3388 

817-754-6484 

817-590-6150 

512-960-2411 

817-430-3848 

817-322-6971 

512-647-2992 


801-678-3271 
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Property  nam* 


HOX)  INN ^^ 

CEDAR  CITY  HOUDAY  INN  

BEST  WESTERN  MOTOR  INN  .. 

WEST  WINDS  RODEWAY  INN  .. 

BUDGET  HOST  K  MOTEL 

BULLFROG    RESORT    ft    MA- 
RINA. 

LA  OUIMTA  INN  «686 >. 

U  OUIMTA  INN  #803 

THE  HOMESTEAD  

BOWEN  MOTEL 

COMFORT  SUITES 

RESTON  HOTEL  ..„ 

BEST  WESTERN 

COTTONTREE  INN. 

BEST  WESTERN  HIGH  COUN- 
TRY INN. 

BEST  WESTERN  OQDEN  PARK 
HOTEL 

FLYING  J  INN  

RADISSON  SUITE  HOTEL 

ALL  SEASONS  CONDOS 

OLYMPIA  RESORT  HOTEL  AND 
CONVENTION  CENTER 

RADDISON  RESORT  

SILVER  aiFF  VILLAGE  

SILVER  KING  HOTEL 

THE  OLD  MINER'S  LODGE  A 
BED  &  BREAKFAST  INN. 

YARROW  HOTEL  

COMFORT  INN  

CARRIAGE  HOUSE  INN  

COMFORT  INN  UNIVERSITY  .... 

DAYS  INN 

HOUDAY  INN  PflOVO 

SEVEN        PEAKS        RESORT 

HOTEL 
BEST   WESTERN    EXECUTIVE 
INN. 

BONNEVILLE  INN 

DAYS  INN  AIRPORT  

DOUBLETREE  HOTEL 

EMBASSY  SUITES  HOTEL 

HOUDAY  INN  AIRPORT  ,. 

HOUDAY  INN  DOWNTOWN 

HOWARD  JOHNSON  HOTEL  .... 

PEERY  HOTEL  

QUALITY  INN  AIRPORT 

QUALITY  INN  SOUTH 

RADDISON  HOTEL  AIRPORT  ... 

RED  UON  SALT  LAKE 

SALT  LAKE  CITY  MARRIOTT  .... 

SALT  LAKE  HILTON _... 

SALT   LAKE    RESIDENCE    INN 
BY  MARRKJT. 

SKYLINE  INN 

SNOWBIRD        CORPORATK)N 
CUFF  LODGE. 

BUDGET  8  MOTEL 

COMFORT  INN 

COMFORT  SUITES 

HOUDAY  INN  RESORT  HOTEL 

RAMADA  INN 

REGENCY  INN  

SLEEP  INN 

ST.  GEORGE  HILTON  INN  

SUPER  8  MOTEL 

COMFORT  INN 

Virginia 
COMPORT  INN 


POBox/RtNo. 


PO  BOX  4066 


PO  BOX  2818 
PO  BOX  4438 


PO  BOX  2818 
PO  BOX  2818 
PO  BOX  2639 


PO  BOX  1840  .. 


MARTHA  VyASHWQTON  INN 


SkMiaddTMs 


1167  S.  MAIN  ST 

1575  W.  200  N 

527  E.  TOPAZ  BLVO 

525  E.  MAIN  ST 

330  S.  100  E 


1965  N.  1200  W 

530  CATALPA  RO  

700  N.  HOMESTEAD  DR 

169  N.  MAIN  ST 

800  S.  MAIN  

5335  COLLEGE  OR _.. 

1030  N.  400  E 

1335  W.  1200  S 


247  a4TH  ST 

1206  W.  2100  S 

2510  WASHINGTON  BLVD 

1575  EMPIRE  AVE  

1895  SIDEWINDER  DR 


2121  PARK  AVE 

1375  WOODSIDE  AVE 
1485  EMPIRE  AVE  ...„. 
615  WOODSIDE  AVE  „ 


1800  PARK  AVE 

830  N.  MAIN  ST 

590  E.  MAIN 

1555  N.  CANYON  RD  . 

1675  N.  200  W 

1460  S.  UNIVERSITY  AVE 
101  W.  100  N 


280  W.  7200  8 


315  W.  3300  S 

1900  W.  NORTH  TEMPLE 

215  W.  SOUTH  TEMPLE  

600  SW  TEMPLE  ST „_ 

1659  W.  NORTH  TEMPLE  

999  S.  MAIN  ST 

122  W.  SOUTH  TEMPLE  

now.  300  S „.... 

5575  W.  AMELIA  EARHART  DR 

4465  CENTURY  DR  

2177  W.  NORTH  TEMPLE  ST  ... 

255  S.  WEST  TEMPLE  ST 

75  SW  TEMPLE 

150  W.  500  S 

765  E.  400  S 


2475  E.  1700  S 


1230  S.  BLUFF  ST  „, 

999  E.  SKYLINE  DR 

1239  S.  MAIN  ST 

850  S.  BLUFF 

1440  E.  ST.  GEORGE  BLVD 
770  E.  ST.  GEORGE  BLVD  .. 

1481  S.  SUNLAND  OR 

1450  S.  HILTON  DR 

915  S.  BLUFF 

491  S.  MAIN  ST 


Ml  EXIT  14 

160  WEST  MAIN  STREET 


Ctty/Stata^ 


BRIGHAM  CITY,  UT  84302- 
CEDAR  CITY.  UT  84720-  ... 

DELTA,  UT  84824-  

GREEN  RIVER.  UT  84525-  . 

KANAB.  UT  84741- 

LAKE  POWELL  UT  84533- . 


LAYTON.  UT  84041- 

MIDVALE,  UT  84047- 

MIDWAY.  UT  84049- 

MOAB.  UT  84532-  

MOAB.  UT  84532-  ;>.. 

MURRAY,  UT  84123- 

NORTH  SALT  LAKE.  UT  84054- 

OGDEN.  UT  84404- 


OGDEN,  UT  84401- 

OGDEN,  UT  84401- 

OGDEN.  UT  84401-  -.... 
PARK  CITY,  UT  8406O- 
PARK  CITY,  UT  84060- 


PARK  CITY,  UT  8406(V-  . 

PARK  CITY.  UT  84060- 

PARK  CITY,  UT  84060- 

PARK  CITY.  UT  84060-2639 


PARK  CITY,  UT  8406O- 

PAYSON,  UT  64661- 

PRKJE.  UT  84501- 

PROVO.  UT  84604- 

PHOVO.  UT  84604- 

PROVO.  UT  8464ft-  ...... 

PROVO,  UT  84601- 


SALT  LAKE  CITY,  UT  8406»- 


SALT  LAKE  CITY, 
SALT  LAKE  CITY. 
SALT  LAKE  CITY. 
SALT  LAKE  CITY, 
SALT  LAKE  CITY, 
SALT  LAKE  OTY. 
SALT  LAKE  CITY. 
SALT  LAKE  CITY. 
SALT  LAKE  CITY, 
SALT  LAKE  CITY, 
SALT  LAKE  CITY, 
SALT  LAKE  CITY. 
SALT  LAKE  CITY. 
SALT  LAKE  CITY, 
SALT  LAKE  CITY, 


UT  84115- 
UT  84116- 
UT  84101- 
UT  84101- 
UT  84116- 
UT  84111- 
UT  84101- 
UT  84101- 
UT  84116- 
UT  84123- 
UT  841 1ft- 
UT  84101- 
UT  84101- 
UT  84101- 
UT  84102- 


SALT  LAKE  CITY,  UT  84108- 
SNOWBIRD.  UT  84092-  


ST.  GEORGE,  UT  84770- 
ST.  GEORGE.  UT  84770- 
ST.  GEORGE,  UT  84770- 
ST.  GEORGE.  UT  74770- 
ST.  GEORGE,  UT  84770- 
ST.  GEORGE,  UT  84770- 
ST.  GEORGE,  UT  84770- 
ST.  GEORGE,  UT  84770- 
ST.  GEORGE,  UT  84770- 
TOOELE,  UT  84074- 


ABINGDON,  VA  24210-0000 
AB^^GOON,  VA  24210-0000 


801-723-8511 
801-666-6668 
801-864-3682 
801-664-34£1 
801-644-2611 
801-684-2233 

801-776-6700 
801-566-3291 
801-654-1102 
801-260-7132 
801-259-62S2 
801-264-1054 
801-292-7666 

801-394-9474 

801-627-1190 

801-393-6644 
801-627-1900 
801-649-5500 
801-649-2900 

801-649-6000 
801-649-6500 
801-648-6500 
801-645-8068 

801-649-7000 
801-465-4861 
801-637-5660 
801-374-6020 
801-375-8600 
801-374-6750 
801-377-4700 

801-666-4141 

801-486-8780 
801-638-8538 
801-631-7500 
801-359-7800 
801-633-9000 
801-359-8600 
801-621-0130 
801-521-4300 
801-637-7020 
801-266-2533 
801-064-6800 
801-328-2000 
801-631-0800 
801-632-3344 
801-632-6511 

801-582-5350 
801-621-6040 

801-628-5234 
801-62ft-4271 
801-673-7000 
801-628-236 
801-628-^828 
801-673-6119 
801-«28-6234 
801-«28-0463 
801-628-4251 
801-482-6100 


703-676-2222 
703-62ft-0161 
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Prop«rty  nam* 


COMFOfJT  INN— MOUNT  VER- 
NON. 

comfort  inn  landmark 

comfort  inn  van  dorn 

coortyard  by  marriott  .... 

HAMPTON  INN— ALEXANDRIA  . 
HOLIDAY  INN  OLD  TOWN  AL- 
EXANDRIA. 
HOLIDAY      INN      TELEGRAPH 
ROAD  EISENHOWER  AVE. 

OLD  COLONY  INN  

RAMADA  HOTEL  OLD  TOWN  ... 
SHERATON    SUITES   ALEXAN- 
DRIA. 

TRAVELERS  MOTEL  

BEST     WESTERN     ROSSLYN 

WESTPARK  HOTEL 
CHERRY  BLOSSOM 

TRAVELODGE. 

COMFORT  INN  BALLSTON  

COURTYARD    BY     MARRIOTT 

ARLINGTON/ROSSLYN. 
COURTYARD     BY    MARRIOTT 

CRYSTAL  aTY/NATL  AIRPT. 
CRYSTAL      CITY      MARRIOTT 

HOTEL 
DAYS  HOTEL  CRYSTAL  CITY  .. 
DOUBLETREE      HOTEL      NA- 
TIONAL    AIRPORT     NORTH 
TOWER 
DOUBLETREE      HOTEL      NA- 
TIONAL    AIRPORT     SOUTH 
TOWER. 

EMBASSY  SUITES „.... 

EXECUTIVE  CLUB  SUITES  IN 

ARLINGTON. 
HOLIDAY  INN-KEY  BRIDGE  .... 
HOUDAY  INN  ARUNGTON  AT 

BALLSTON. 
HOWARD       JOHNSON       NA- 
TWNAL  AIRPORT. 

HYATT  ARUNGTON 

HYATT  REGENCY  CRYSTAL 
OTY. 

MARRIOTT  CRYSTAL  OVf 

MARRIOTT  CRYSTAL  GATE- 
WAY. 

MARRIOTT  KEY  BRIDGE  

QUALITY  INN  IWO  JIMA 

RANDOLPH  TOWERS 

SHERATON  NATK)NAL  HOTEL 

STOUFFER  CONCOURSE  NA- 
TKJNAL  AIRPORT. 

THE  RITZ-CARLTON  PENTA- 
GON CITY. 

THE  RITZ-CARLTON  PENTA- 
GON CITY. 

HO  JO  INN 

COMFORT  INN-BLACKSBURq" 

COMFORT  INN  

COMFORT  INN  

COURTYARD  BY  MARRIoifT 
CHANTILLY/DULLES  AIRPT. 

WASHINGTON  DUaES  AIR- 
PORT MARRIOTT. 

WESTFIELDS  INTERNATK)NAL 
CONFERENCE  CENTER. 

BEST  WESTERN  CAVALIER 
INN. 

BEST  WESTERN  OF  MT.  VER- 
NON. 


POBox/RtNo. 


PO  BOX  550 


PO  BOX  7284 


Street  address 


7212  RICHMOND  HWY 


6254  DUKE  STREET 

5716  S.  VAN  DORN  STREET  . 
2700  EISENHOWER  AVENUE 

4800  LEESBURG  PIKE  

480  KING  STREET 


2460  EISENHOWER  AVE 


625  FIRST  STREET  

901  N.  FAIRFAX  ST  

801     NORTH     SAINT    ASAPH 
STREET. 

5916  RICHMOND  HIGHWAY  

1900  N  FORT  MYER  DRIVE 


3030  COLUMBIA  PIKE 


121 1  NORTH  GLEBE  TOAD 
1533  CLARENDON  BLVD 


2899  JEFFERSON  DAVIS  HWY 

1999  JEFFERSON  DAVIS  HIGH- 
WAY. 

2000  JEFFERSON  DAVIS  HWY 
300  ARMY  NAVY  DRIVE  


300  ARMY  NAVY  DRIVE 


1300  JEFFERSON  DAVIS  HWY 
108  S.  COURTHOUSE  RD  


1850  N  FT.  MEYER  DRIVE 
4610  N  FAIRFAX  DRIVE  .... 


2650  JEFFERSON  DAVIS  HIGH- 
WAY. 

1325  WILSON  BLVD  

2799  JEFFERSON  DAVIS  HWY 

1999  JEFFERSON  DAVIS  HWY 
1700  JEFFERSON  DAVIS  HWY 

1401  LEE  HWY 

1501  ARLINGTON  BLVD  

4001  N  9TH  STREET  

COLUMBIA  PIKE  ft  WASHING- 
TON BLV. 
2399  JEFFERSON  DAVIS  HWY 

1250  SOUTH  HAYES  STREET  .. 

1250  SOUTH  HAYES  ST  


101  S  CARTER  ROAD 

3705  SOUTH  MAIN  STREET 

2368  LEE  HWY 

4050  WESTFAX  DR  

3835  CENTERVIEW  DRIVE  .. 


333  WEST  SERVICE  ROAD 


14750  CONFERENCE  CENTER 

DRIVE. 
105  N.  EMMET  STREET 


Ctty/Stata/Zip 


ALEXANDRIA.  VA  22306-0000 

ALEXANDRIA.  VA  22304-0000 
ALEXANDRIA.  VA  22310-0000 
ALEXANDRIA,  VA  22314-0000 
ALEXANDRIA.  VA  22302-0000 
ALEXANDRIA.  VA  22314-0000 

ALEXANDRIA.  VA  22314-  


ALEXANDRIA,  VA  22314- 
ALEXANDRIA.  VA  22314- 
ALEXANDRIA,  VA  22314- 


ALEXANDRIA.  VA  2230^-0000  . 
ARLINGTON,  VA  2220»- 


ARLINGTON.  VA  22204-0000 


ARLINGTON,  VA  22201- 
ARLINGTON,  VA  2220^ 


ARLINGTON.  VA  22202-0000 
ARLINGTON,  VA  22204-0000 

ARLINGTON.  VA  2220^ 

ARLINGTON,  VA  22203-0000 


ARLINGTON,  VA  22202- 

ARLINGTON.  VA  22209- 
ARUNGTON,  VA  22202- 

ARUNGTON,  VA  22202- 
ARLINGTON,  VA  22202- 


ARLINGTON,  VA  2220»- 

ARUNGTON.  VA  2220»- 

ARLINGTON.  VA  2220^- 

AWJNQTON.  VA  22204-0000  ... 


ARUNGTON.  VA  22202-  ... 
ARLINGTON.  VA  22202-  ... 
ARUNGTON.  VA  22202-  ... 


ASHLAND,  VA  23005-0000  

BLACKSBURG,  VA  24060-0000 

BRISTOL.  VA  24201- 

CHANTIUY.  VA  22021- 

CHANTILLY.  VA  22021-  


CHANTILLY.  VA  22021- 
CHANTILLY,  VA  22021- 

CHARLOTTESVILLE, 

22903-0000. 
CHARLOTTESVILLE. 

22906-0000. 


VA 
VA 


ARUNGTON.  VA  22202- 

ARLINGTON.  VA  22202-3564  ... 

ARUNGTON,  VA  22202-0000  ... 
ARUNGTON.  VA  22202- 

ARLINGTON,  VA  22202- 


703-765-9000 

703-642-3422 
703-922-0200 
703-329-2323 
70^-671^1800 
703-549-6080 

703-960-3400 

703-548-6300 
703-683-6000 
703-836-4700 

703-329-1310 
703-527-4814 

703-521-6670 

703-247-3399 
703-528-2222 

703-649-3434 

703-413-6500 

703-920-8600 
703-892-4100 


703-692-4100 

703-979-9799 
7a>-622-2582 

703-522-0400 
703-243-9800 

703-684-7200 

703-525-1234 
70^-418-1234 

703-521-5500 
703-020-3230 

703-624-6400 
703-524-5000 
703-525-9000 
70»-521-1900 

703-418-6800 

703-415-5000 

70a-41 5-6000 

804-798-9291 
703-051-1500 
703-466-3881 
703-818-6200 
703-709-7100 

703-471-9500 

703-818-0300 

804-296-8111 

804-296-6501 
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Property  name 


BOARS  HEAD  INN  &  SPORTS 

CLUB. 
COURTYARD  BY  MARRIOTT  ^ 

HOLIDAY  INN-UNIVERSnY  .... 

KNIGHTS  INN  OF  CHAR- 
LOTTESVILLE. 

OMNI  CHARLOTTESVILLE 

HOTEL 

SHERATON  INN  CHARLOTTES- 
VILLE. 

SUPER  8  MOTEL 

THOMAS  JEFFERSON  MOTOR 
LODGE. 

COMFORT  SUITES  

DAYS  INN  GREENBRIAR  


POBoxff^No. 


PO  BOX  5307 


HAMPTON  IKW 


WELLESLEY  INN „ 

COMFORT  INN  _ 

ANCHOR  INN  MOTEL  _ 

ASSATEAGUE  INN  

ISLAND  BELLE  MOTOR  LODGE 

REFLtBE  MOTOR  INN 

THE    ISLAND    BELLE    MOTOR 

LODGE. 
THE  WATSON  HOUSE  BED  & 

BREAKFAST. 

WATERSIDE  MOTOR  INN  

ISLAND  MOTOR  INN 


HOLIDAY  INN  

COMFORT  INN 

COMFORT  INN 

KINGS     QUARTERS     /    BEST 

WESTERN. 

COMFORT  INN  DUBLIN 

HOUDAY  INN  EMPORIA 

COURTYARD     BY    MARRIOTT 

FAIRFAX  /  FAJR  OAKS. 

HAMPTON  INN  _ 

HYATT-^AIR  LAKES  

FAIRVEIW  PARK  MARRKDTT  ._. 

MARRIOTT— FAIRVIEW  PARK  „ 

RAMADA— TYSONS 

COMFORT  INN 

DAYS  INN  FRANKLIN  

BEST  WESTERN  JOHNNY 
APPLESEED  INN. 

SHERATON  FREDERICKS- 

BURG RESORT  &  CONF 
CENTER. 

QUALITY  INN  OF  FRONT 
ROYAL 

ARROW  INN  

COURTYARD  BY  MARRIOTT  ._. 

DAYS  INN 

FAIRFIELD  INN  BY  MARRIOTT 
HAMPTON. 

HAMPTON  INN  

HOLIDAY  INN  HAMPTON  COLI- 
SEUM. 

HOUDAY  INN  HAMPTON  COLI- 
SEUM. 

LAQUINTA  MOTOR  INN 


PO  BOX  980 


PO  BOX  1038  . 
PO  BOX  585  ._ 

PO  BOX  378  ... 
PO  BOX  585  ... 


PO  BOX  957 
PO  BOX  920 


PO  BOX  1810 

PO  BOX  100  ...» 

PO  BOX  123-F  ...„. 


Sfreet  address 


2  BOAR^  HEAD  LANE 

838  mULSDALE  DRIVE 

1600  EMMET  STREET 

1300  SEMINOLE  TRAM.  ...... 

235  WEST  MAIN  STREET  „ 

2350  SEMINOLE  TRAIL 

390  GREENBRIAR  DRIVE  .. 
1330  SEMINOLE  TRAIL  . 


1550  CROSSWAY  S  BLVD 

1433     NORTH     BATTLEFtLD 

BLVD. 
3235       WESTERN       BRANCH 

BLVD. 
1750  SARA  DRIVE  


CXy/State/ZIp 


3775  MAIN  STREET 
COACHES  LANE  ...» 


7058  MADOOX  BLVD 


♦240  MAIN  STREET 

3761  SOUTH  MAIN  ST  _.. 


RT  60  AND  220  

890  WILUS  LN  

ROUTE  301   _.„.. 

1-95  e  DOSWELL 

1-81  a  SR  100  (RR1) 

311  FLORIDA  AVE 

11220  LEE  JACKSON  HWY 

10860  LEE  HWY 

12777  FAIR  LAKES  ORCLE 

311  FAIRVIEW  PARK  DRIVE  .... 

3111  FAIRVIEW  PAW  DRIVE  .. 

7801  LEESBURQ  PIKE  

HWY     15     PRINCE     EDWARD 
COUNTY. 

1660  ARMORY  DRIVE  . „ 

543  WARRENTON  ROAD 


2801  PLANK  ROAD 

10  COMMERCE  AVENUE 


CHARLOTTESViaE.  VA 

22905-. 
CHARLOTTESVILLE,  VA 

22901-0000. 
CHARLOTTESVILLE.  VA 

22901-. 
CHARLOTTESVILLE.  VA 

22901 -. 
CHARLOTTESVILLE.  VA 

22901-. 
CHARLOTTESVILLE.  VA 

22901-0000. 
CHARLOTTESVILLE,  VA 

22901-. 
CHARLOTTESVILLE.  VA 

22901-. 
CHESAPEAKE,  VA  23320-0000 
CHESAPEAKE.  VA  23320- 


CHESAPEAKE,  VA  23321-  . 


CHESAPEAKE.  VA  23320-0000 

CHESTER,  VA  23831-0000  . 

CHINCOTEAGUE,  VA  23336-  ... 
CHINCOTEAGUE,  VA  23336-  ... 
CHINCOTEAGUE.    VA    23338- 

0000. 
CHINCOTEAGUE,  VA  23336-  „ 
CHINCOTEAGUE.  VA  23336-  .„ 

CHINCOTEAGUE,  VA  23338-  ... 

CHINCOTEAGUE.  VA  23336-  ... 

CHINCOTEAGUE    ISLAND,    VA 
23336-. 

COVINGTON.  VA  24426- 

CULPEPER.  VA  22701- 

DAHLGREN,  VA  22448-  

DOSWELL  VA  23047- 


Telephone 


DUBUN,  VA  24084- 

EMPORIA.  VA  23847-0000  ._., 
FAIRFAX,  VA  22030-  „._ 


7  SEMPLE  FARM  ROAD  

1917  COLISEUM  DRIVE 

1918  COUSEUM  DRIVE 

1905  COLISEUM  DRIVE  


1813  WEST  MERCURY  BLVD 
1815  WEST  fc«RCURY  BLVD 

1815  WEST  MERCURY  BLVD 

2138  W.  MERCURY  BLVD 


FAIRFAX.  VA  22030-0000 

FAIRFAX.  VA  22033-0000  .„ 

FALLS   CHURCH.   VA   22042- 

0000. 
FALLS  CHURCH.  VA  22042-  „. 
FALLS  CHURCH,  VA  22043-  __ 
FARMVILLE.  VA  23901-0000  .... 

FRANKLIN,  VA  23851-  

FREDERK^KSBURG.  VA  22406- 

0000. 
FREDERICKSBURG,  VA  22404- 


FRONT  ROYAL  VA  2263(^ 


804-296-2181 

804-973-7100 

804-243-9111 

804-973-8133 

804-971-6600 

804-973-2121 

804-973-0888 

804-973-2111 

804-420-1600 
804-547-«262 

804-^484-6800 

804-366-0100 
904-751-0000 
804-336-6313 
804-336-3738 
804-338-0600 

804-336-5511 
804-336-52S3 

804-336-1564 

804-336-3434 
804-^336-3141 

703-962-4951 
703-825-4900 
703-663-3060 
804-876-3321 

703-674-1100 
804-634-4191 
703-273-6161 

703-385-2600 
703-818-1234 


HAMPTON,  VA  23666-  

HAMPTON,  VA  23666-0000 
HAMPTON,  VA  23666-0000 
HAMPTON.  VA  23666-  


HAMPTON,  VA  23666-0000 
HAMPTON.  VA  23666-0000 

HAMPTON,  VA  23666-0000 

HAMPTON,  VA  23666-3111 


703-848-9400 
703-893-1340 
804-382-8163 

804-562-2225 
703-373-0000 

703-786-8321 


703-635-3161 

804-865-0300 
804-838-3300 
804-826-4810 
804-827-7400 

804-638-8484 
804-838-0200 

804-838-0200 

804-827-8680 
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Propeftynanw 


RAOISSON  HOTEL 


SHERATON  INN  COUSEUM 
COMFORT  INN  


POBox/RtNo. 


COMFORT  INN 
HAMPTON  INN 


SHERATON  HARRISONBURG  .. 

COMFORT  INN-+4ERNDON  

COURTYARD     BY     MARRIOTT 
HERNOON  /  RESTON. 

DAYS  INN-OULLES  AIRPORT  . 

HOLIDAY  INN  EXPRESS  

HYATT— DULLES  

RENAISSANCE  HOTEL  WASH- 
INGTON DULLES. 

SUMMERFIELD  SUITES— 

HERNDON. 

WASHINGTON    DULLES    MAR- 
RIOTT SUITES. 

THE  TIDES  INN  

THE  TIDES  LODGE 

SHELDON'S  MOTEL  AND  RES- 
TAURANT. 

HILTON-LYNCHBURQ  

COURTYARD     BY     MARRIOTT 
MANASSAS. 

DAYS  INN  MANASSAS  

HAMPTON  INN  

QUALITY  INN  

RAMADA  INN 

RED  ROOF  INN  

COMFORT  INN  

BEST      WESTERN      TYSONS 
WESTPARK  HOTEL. 

HILTON-MCLEAN  

THE  RIT2  CARLTON— TYSONS 
CORNER. 

WAYSIDE  INN 

NATURAL    BRIDGE    OF    VIR- 
GINIA  INC. 

QUALITY  INN  NEW  MARKET  .... 

COMFORT  INN  

ECONO  LODGES  


P.O.  BOX  480 
PO  BOX  309  .. 


BOX  4266 


PO  BOX  100 


MULBERRY  INN  

OMNI  NEWPORT  NEWS  HOTEL 

COMFORT  INN  /  TOWN  POINT 
COMFORT  INN  NAVAL  BASE  ... 

ECONO  LODGE 

ECONO  LODGE 

ECONO  LODGE  (AIRPORT)  

ECONO    LODGE    OCEANVIEW 

BEACH  EAST. 
ECONOLOOGE  AIRPORT 


HAMPTON  INN-NAVAL  BASE  . 

NORFOLK  AIRPORT  HILTON  .... 

NORFOLK  WATERSIDE  MAR- 
RIOTT. 

OLD  DOMINION  INN  

OMNI  INTERNATIONAL  NOR- 
FOLK. 

QUALITY  INN— LAKE  WRIGHT 
RESORT  &  CONF  CNTR. 

SHERATON  |NN— MILITARY 
CIRCLE. 

LODGE  AT  LITTLE  CREEK 

HOLIDAY  INN  

NORTON  SUPER  8  MOTEL 


Street  address 


700       SETTLERS       LANDING 

ROAD. 
1215  WEST  MERCURY  BLVO  ... 
1400  EAST  MARKET  STREET  .. 

1440  E.  MARKET  STREET  

1400  EAST  MARKET  STREET  .. 

1440  EAST  MARKET  STREET  .. 

200  ELDEN  STREET 

533  HERNDON  PARKWAY 


2200  CENTREVIUE  ROAD 

485  ELDEN  STREET 

2300  DULLES  CORNER  BLVD 
13871  PARK  CENTER  ROAD  .. 

13700  COOPERMINE  ROAD  ... 

13101  WORLDGATE  DRIVE 


KINGS  CHARTER  DRIVE 
»1  ST  ANDREWS  LANE  ., 
ROUTE  2.  BOX  189  


2900  CHANDLERS  MT.  ROAD  .. 
10701  BATTLEVIEW  PARKWAY 


10653  BALLS  FORD  ROAD  . 
7295  WILLIAMSON  ROAD  ..„ 

7295  WILLIAMSON  BLVD 

10820  BALLS  FORD  ROAD  ., 
10610  AUTOMOTIVE  DRIVE 

ROUTE  2  

8401  WESPARK  DRIVE 


7920  JONES  BRANCH  DRIVE 
1700  TYSONS  BLVD 


7783  MAIN  STREET 
U.S.  HIGHWAY  11  ... 


1-81  EXIT  264  JUNCTION  21 1 
12330  JEFFERSON  AVENUE  . 
11841  CANON  BLVO  


16890  WARWICK  BLVD  ... 
1000  OMNI  BOULEVARD 


930  VIRGINIA  BEACH  BLVD  

8051  HAMPTON  BOULEVARD  .. 

9601  4TH  VIEW  STREET  

8901  HAMPTON  BLVD  

333  N  MILITARY  HWY  

1111  EAST  OCEANVIEW  AVE- 
NUE. 

3342  NORTH  MILITARY  HIGH- 
WAY. 

8501  HAMPTON  BLVD  

1500  N.  MILITARY  HIGHWAY  ... 

235  E  MAIN  STREET  


4111  HAMPTON  BLVD  .. 
777  WATERSIDE  DRIVE 


6280  NORTHAMPTON  BLVD 
880  N  MILITARY  HIGHWAY  .. 


7969  SHORE  DRIVE  

551  HIGHWAY  58  EAST 
425  WHARTON  WAY  


City/Stats/ZIp 


HAMPTON,  VA  23669- 


HAMPTON,  VA  23666-0000  

HARRISONBURG,    VA    22801- 

0000. 
HARRISONBURG,  VA  22801-  .. 
HARRISONBURG.    VA    22801- 

0000. 
HARRISONBURG.  VA  22801-  .. 

HERNDON,  VA  22070-0000  

HERNDON,  VA  2207O- 


HERNDON.  VA  

HERNDON,  VA  22707-0000 

HERNDON,  VA  22070- 

HERNDON,  VA  22071-0000 


HERNDON,  VA  22011- 
HERNDON,  VA  22070- 


IRVINGTON,  VA  22480-  

IRVINGTON,  VA  22480-0309  ... 
KEYSVILLE.  VA  23947-0000 


Telephone 


LYNCHBURG,  VA  24502-0000  . 
MANASSAS.  VA  22110- 


MANASSAS.  VA  22110-0000  .... 

MANASSAS.  VA  22110- 

MANASSAS,  VA  22110- 

MANASSAS.  VA  22110-  

MANASSAS,  VA  22110-0000  .... 
MAX  MEADOWS,  VA  24360-  .... 
MCLEAN,  VA  22102-0000  


MCLEAN,  VA  22102-0000 
MCLEAN.  VA  22102- 


MIDDLETOWN,  VA  22645-  

NATURAL  BRIDGE.  VA  24578- 

0000 
NEW  MARKET.  VA  22844-^X)00 
NEWPORT  NEWS,  VA  23602-  .. 
NEWPORT  NEWS,  VA  23606- 

0000. 
NEWPORT  NEWS,  VA  23603-  .. 
NEWPORT  NEWS.  VA  23606- 

0000. 
NORFOLK,  VA  23504-0000  .... 

NORFOLK,  VA  23505- 

NORFOLK,  VA  2350^-0000 

NORFOLK,  VA  23505- 

NORFOLK,  VA  23503- 

NORFOLK,  VA  23503- 


NORFOLK,  VA  2351 6- 


NORFOLK,  VA  23505-0000 
NORFOLK.  VA  23502-0000 
NORFOLK.  VA  23510- 


NORFOLK.  VA  23508- 

NORFOLK,  VA  23510-0000 

NORFOLK.  VA  23502- 

NORFOLK.  VA  23502-0000 

NORFOLK.  VA  23518- 

NORTON,  VA  24273-0000  . 
NORTON.  VA  24273-0000  . 


804-727-0700 

804-833-5011 
703-433-6066 

703-433-6066 
703^*32-1111 

703-433-2521 
703-437-7555 
703-478-3628 

703-471-6700 
703-478-6777 
703-713-1234 
703-478-2900 

703-713-6800 

703-709-0400 

804-43fr-5000 
804-433-6000 
804-736-8434 

804-237-6333 
703-335-1300 

703-363-2800 
703-^369-1100 
703-369-1100 
703-361-6000 
703-335-9333 
703-637-4141 
703-734-2800 

703-847-5000 
703-506-4300 

703-869-1797 
703-291-2121 

703-740-3141 
804-249-0200 
804-873-0400 

804-887-3000 
804-873-6664 

804-623-5700 
804-451-0000 
804-480-9611 
804-489-0801 
804-480-9611 
.804-480-1111 

804-855-3116 

804-439-1000 
804-466-8000 
804-627-4200 

804-440-5100 
804-622-6644 

804-461-6251 

804-461-9192 

804-588-3600 
703-679-7000 
703-679-0893 
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Property  name 


SUPER  8  MOTEL  

anchor  MOTEL  

DAYS  INN/PETERSBURG 

SOUTH. 

QUALITY  INN  

HYAH— RESTON  TOWN  CEN- 
TER. 

BERKELEY  HOTEL  

COMFORT    INN    CORPORATE 

GATEWAY. 
COURTYARD     BY     MARRIOTT 

RICHMOND  WEST. 

EMBASSY  SUITES  HOTEL  

HOLIDAY  INN  CENTRAL  

HOLIDAY  INN  KOGER  CENTER 

SOUTH  EXEC  CONF  CTR. 

HOLIDAY  INN  RICHMOND  

HYATT  RICHMOND 

LAOUINTA  MOTOR  INN 

LINDEN  ROW  INN  

MARRIOTT  HOTEL 

OMNI  RICHMOND  HOTEL  

RADISSON  HOTEL 

RED  ROOF  INN  #086  

RICHMOND  MARRIOTT  

RICHMOND  SUPER  8  MOTEL  .. 
SHERATON      INN— RICHMOND 

AIRPORT. 

THE  JEFFERSON 

HOLIDAY  INN  AIRPORT  

HOLIDAY  INN  CENTRAL  

SHERATON      INN      ROANOKE 

AIRPORT. 
SLEEP  INN— TANGLEWOOD  .... 
THE      MARRIOTT      ROANOKE 

AIRPORT. 
COMFORT    INN    ROCKY    MT. 

SMFTH  MTN.  LAKE. 
COMFORT  INN— CARMEL 

CHURCH. 
QUALITY        INN        ROANOKE/ 

SALEM. 
RICHMOND  AIRPORT  HILTON  . 
RICHMOND  AIRPORT  HILTON  . 

HILTON— SPRINGFIELD 

DAYS  INN  AQUIA  

COMFORT  INN  

SHERATON  INN  STAUNTON  .... 
COMFORT        INN— STEPHENS 

CITY. 
HAMPTON    INN    DULLES   AIR- 
PORT. 
HOLIDAY 

PORT. 

HOLIDAY  INN— SUFFOLK  

VA  MOTOR  LODGES,  INC  T/A 

HOWARD  JOHNSON  LODGE. 
EMBASSY  SUITES— TYSONS  ... 
TYSONS  CORNER  MARRIOTT  . 
VIENNA  WOLFTRAP  MOTEL  .... 
BREAKERS  RESORT 


COLONIAL  INN  MOTEL 
COMFORT  INN  


POBox/RINo. 


PO  BOX  69  .... 
PO  BOX  1509 


INN     DULLES    AIR- 


COMFORT  INN  LYNNHAVEN  .... 
COURTYARD     BY     MARRIOTT 

VIRGINIA  BEACH  NORFOLK. 

DAYS  INN  OCEANFRONT  

ECONO  LODGE  CHESAPEAKE 

ElEACH. 


P.O.  BOX  105 


PO  BOX  3209  .. 
RT  1  BOX406B 


PO  BOX  100 


Street  address 


425  WHARTON  WAY  

12208  SOUTH  CftirER  ROAD 


11025  S  CRATER  ROAD  .... 
1800  PRESIDENT  STREET 


1200  E  CARY  STREET  

8710  MIDLOTHIAN  TURNPIKE 

6400  W  BROAD  STREET  


2925  EMERYWOOD  PARKWAY 

3207  N  BLVD 

1021  KOGER  CENTER  BOULE- 
VARD. 

6531  W  BROAD  STREET  

6624  W  BROAD  STREET  

6910  MIDLOTHIAN  PiKE  

100  E.  FRANKLIN  STREET  

500  E  BROAD  STREET  

100  S  12TH  STREET  

555  E  CANAL  STREET  

4350  COMMERCE  ROAD  

500  E  BROAD  STREET  

7200  W  BROAD  STREET  

4700  S  LABURNUM  AVENUE  ... 


104  W  FRANKLIN  STREET  .. 

6626  THIRLANE  ROAD 

1927  FRANKLIN  ROAD 

2727  FERNDALE  DRIVE  NW 


4045  ELECTRIC  ROAD 

2801     HERSHBERGER     ROAD 

NW. 
950  NORTH  MAIN  STREET 


RT  207  &  1-95  ©  EXIT  104 
179  SHERATON  DRIVE  


5501  EUBANK  ROAD 

5501  EUBANK  ROAD 

6550  LOISDALE  ROAD 

2868  JEFFERSON  DAVIS  HWY 
1302  RICHMOND  AVENUE  


45440  HOLIDAY  DRIVE 
1000  SULLEY  ROAD 


2364  PRUDEN  BOULEVARD 
1-81  EXIT  150-B 


8517  LEESBURG  PIKE  

8028  LEESBURG  PIKE  

430  MAPLE  AVENUE  WEST 
1503  ATLA.NTIC  AVENUE 


2809  ATLANTIC  AVENUE 
2800  PACIFIC  AVENUE  ... 


804  LYNNHAVEN  PARKWAY 
5700  GREENWKJH  ROAD  


3107  ATLANTIC  AVENUE 
2968  SHORE  DRIVE  


City/State/Zp 


NORTON.  VA  24273-  

ONLEY.  VA  23418-0000 

PETERSBURG,  VA  23805- 

PETERSBURG.  VA  23805- 
RESTON.  VA  22090- 


RICHMOND,  VA  23210- 
RICHMOND,  VA  23235- 

RICHMOND,  VA  23230- 


RICHMOND,  VA  23294-0000 

RICHMOND,  VA  23230-  

RICHMOND,  VA  23235-  


RICHMOND, 
RICHMOND, 
RICHMOND, 
RICHMOND, 
RICHMOND, 
RICHMOND, 
RICHMOND, 
RICHMOND. 
RICHMOND, 
RICHMOND, 
RICHMOND, 


VA  23230-0000 

VA  

VA  23225-5635 

VA  23219-  

VA  23219-  

VA  23219-0000 

VA2321^  

VA  23234-  

VA  2321^  

VA  23294-  

VA  23231-0000 


RICHMOND,-VA  23220-  

ROANOKE,  VA  24019-0000 

ROANOKE,  VA  24016- 

ROANOKE,  VA  24017-  


ROANOKE,  VA  24014- 
ROANOKE,  VA  24017- 


ROCKY  K40UNT,  VA  24151- 
RUTHER  GLEN,  VA  22546-  . 
SALEM,  VA  24153-  


SANDSTON,  VA  23150-1909  .... 
SANDSTON,  VA  23150-0000  .... 
SPRINGFIELD,  VA  22150-0000 

STAFFORD,  VA  22554- 

STAUNTON,  VA  24401-0000  .... 

STAUNTON,  VA  24401-  

STEPHENS   CITY,   VA   22655- 

0000. 
STERLING,  VA  22170- 


STERLING,  VA  22170- 


SUFFOLK.  VA  23434-  

TROUTVILLE.  VA  24175- 


VIENNA.  VA  22182-0000 

VIENNA,  VA  22180- 

VIENNA.  VA  22180- 

VIRGINIA    BEACH,   VA   23451- 

0000. 
VIRGINIA  BEACH.  VA  23451-  .. 
VIRGINIA  BEACH.   VA  23451- 

0000 
VIRGINIA  BEACH.  VA  23952-  ... 
VIRGINIA  BEACH.  VA  23462-  .. 

VIRGINIA  BEACH,  VA  23451-  ... 
VIRGINIA  BEACH,  VA  23451-  ... 


Telephone 


703-679-7921 
804-787-6000 
804-733-4400 

804-733-0600 
703-709-1234 

804-780-1300 
804-320-8900 

804-282-1681 

804-672-8585 
804-359-9441 
804-379-3800 

804-285-9951 
804-265-1234 
804-745-7100 
804-783-7000 
804-343-6900 
804-344-7000 
804-788-0900 
804-271-7240 
804-643-3400 
804-672-8128 
804-226-4300 

804-788-8000 
703-366-8861 
703-34:^)121 
703-362-4500 

703-772-1500 
703-663-9300 

703-469-4000 

804-448-2828 

703-562-1912 


804-226-6400 
703-971-8900 
703-659-0022 
703-886-5000 
703-248-6020 
703-869-6500 

703-471-8300 

703-471-7411 

804-934-2311 
703-992-3000 

703-883-0707 
703-734-3200 
703-281-2330 
804-428-1821 

804-428-8163 
804-428-2203 

804-427-5500 
804-490-2002 

804-428-7233 
804-481-0666 
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Property  name 


FAIRFJB.0  INN  BY  MARRtOTT 
V1RGINJA  BEACH 

FOUNDERS  INN  A  CON- 
FERENCE CENTER. 

HILTON-VIRGINIA  BEACH  

HOUOAY  INN  EXECUTIVE 
CENTER. 

HOWARD  X)HNSON  LODGE ._. 

LA  OUINTA  MOTOR  INN  

OCEANFRONT  INN 

PARK  INN  „ „ 

RAMAOA  INN  _ 

SHERATON  BEACH  INN  „ 

VIRGINIA  BEACH  HILTON  INN  . 


POBox/RtNo. 


AFTON 


COMPORT  INN  

HOJO  INN  

HOUDAY  INN 

WAYNESBORO. 

HOLIDAY  INN  WAYNESBORO  .. 

COURTYARD  BY  MARRIOTT 
WILLIAMSBURG. 

DAYS  INN  HISTORIC  AREA 

FAIRRELD  INN  WILLIAMS- 
BURG. 

GOVERNORS  INN  

HOLIDAY  INN  DOWNTOWN  & 
HOLIDOME. 

HOLIDAY  INN  EXPRESS  

HOLIDAY  INN  PATRIOT 

HOSPITALITY  HOUSE  

HOWARD  X)HNSON  HISTOWC 
HOTEL. 

QUALITY  INN  KINGSMILL  

THE  WOODLANDS  WINGS  D 
E.  F.  A  Q. 

WILLIAMSBURG  DAYS  INN 
EAST. 

ECHO  VILLAGE  MOTEL  

HAMPTON  INN  

HOLIDAY  INN  EAST 

SUPER  8  MOTEL— WIN^ 
CHESTER 

TRAVELOOGE  OF  WIN- 
CHESTER 

COMFORT  INN  „. . 

DAYS  INN  POTOMAC  MILLS  .... 

RAMAOA  INN  

Virgin  Islands 

HYATT  REGENCY 

MARfllOT  FRENCHMAN'S 

REEF  RESORT 

MARRIOTTS  MORNINGSTAR 
BEACH  RESORT. 

SUGAR  BAY  PLANTATION  RE- 
SORT. 

THE  GRAND  PALAZZO  HOTEL 

Vermont 

VILLAGE  HOUSE  INN  OF  AL- 
BANY. 
WHIMSEY      FARM      BED      & 
BREAKFAST. 

YANKEE  VILLAGE  MOTEL  

HO  X)  INN 

KNOLL  MOTEL  MAIN  LODGE  ." 
ROCKINGHAM  MOTOR  INN  ...._ 
APPLE  VALLEY  INN  ANO  CAFE 
SOUTHSHIRE  INN 


PO  BOX  848 
PO  BOX  849 


POBOXB 


RT  250  E 


{fvawaaarees 


4760  EUCUD  ROAD  

5641  INDIAN  RIVER  ROAD 

0710  ATLANTIC  AV0«JE  ... 
S65S  GREENWICH  ROAD  .. 


5173  SHORE  DRIVE 

192  NEWTOWN  ROAD  ..„ 

2901  ATLANTIC  AVENUE 

0424  ATLANTIC  AVENUE 

5700  ATLANTIC  AVENUE 

3601  ATLANTC  AVENUE 

8TH  ST.  AND  ATLANTIC  AVE 


6633  LEE  MQHWAY 
6  8ROAOV4EWAVE. 


1-64  RT.  250  

470  MCLAWS  CIRCLE 


331  BYPASS  ROAD  

6493  RICHMOND  ROAD 


505  NORTH  HENRY  STREET  .. 
814  CAPITOL  LANDING  ROAD 

119  BYPASS  ROAD „ 

3032  RlCHMOf^IO  ROAD 

415  RICHMOND  ROAD 

7135  POCAHONTAS  TRAIL  


480  MCLAWS  ORCLE 


90  OLD  YORK  ROAD 


3632  VAaEY  PIKE  „... . 

1655  APPLE  BLOSSOM  DRIVE 

1054  MILLWOOD  RKE  

1077  MILLWOOD  PfKE  


160  FRONT  ROYAL  PIKE 


1109  HORNER  ROAD 

14619  POTOMAC  MILLS  ROAD 
1130  MOTEL  DRIVE  


GREAT  CRUZ  BAY  

#4  ESTATE  BAKKEROE 


5  ESTATE  BAKKEROE  

6500  ESTATE  SMITH  BAY 


GREAT    BAY    ESTATE    NAZA- 
RETH. 


RT.  14  „.... 

OLD  DEPOT  RO 


RT.  5N 

573  N.  MAIN  ST  . 
1015  N.  MAIN  ST 

RT.  5  , 

RT.  7  S 

124  ELM  ST 


City/Stata/Zlp 


VIRGINIA  BEACH.  VA  23462-  ... 

VIRGINIA  BEACH.   VA  23464- 

0000. 
VIRGINIA  BEACH.  VA  24121-  ... 
VIRGINIA  BEACH.  VA  23462-  ... 

VIRGINIA  BEACH.  VA  23455-  ... 
VIRGINIA   BEACH.   VA   23462- 

2401. 
VIRGINIA  BEACH.  VA  23451-  ... 
VIRGINIA  BEACH.  VA  23451-  . 
VIRGINIA  BEACH,  VA  23451-  ... 
VIRGINIA  3EACH.  VA  23451-  . . 
VIRGINIA   BEACH,   VA   23451- 

3528. 

WARRENTON,  VA  22186-  

WARRENTON.  VA  22186-  

WAYNESBORO.  VA  22980- 


WAYNESBORO.  VA  22980-  . 
WILLIAMSBURG.  VA  23187- 


Telephone 


WILLIAMSBURG.  VA  23185-  ... 
WILLIAMSBURG.  VA  23185-  .... 

WILLIAMSBURG.  VA  23185- 
WILLIAMSBURG,  VA  23185-  .... 

WILLIAMSBURG.  VA  23185- 
WILLIAMSBURG.  VA  23185- 
WILLIAMSBURG.VA  23185-  .... 
WILLIAMSBURG.  VA  23185-  .... 

WILLIAMSBURG.     VA     23187- 

0000. 
WILLIAMSBURG,  VA  23185-  .... 

WILLIAf-^SBURG,  VA 


WINCHESTER.  VA  22502-0000 
WINCHESTER.  VA  22601-0000 

WINCHESTER.  VA  22501- 

WINCHESTER.  VA  22602-0000 

WINCHESTER.  VA  22602-0000 

WOODBRIOGE.  VA  22191-0000 
WOODBRIDGE.  VA  22192-     . 
WOODSTOCK,  VA  22664- 


ST.  JOHN,  VI  0083O- 

ST.  THOMAS.  VI  00802- 


ST.  THOMAS.  VI  00802-  .. 
ST.  THOMAS,  VI  00602-  .. 
ST.  THOMAS,  VI  00802-  .. 


ALBANY,  VT  05820- 

ARLINGTON,  VT  05250- 


ASCUTNEY.  VT  05030-  ._.._ 

BARRE.  VT  05678- 

BARRE.  VT  05678- 

BEaOWS  FALLS.  VT  05101-  ... 

BENNINGTON.  VT  05201-  

BENNINGTON.  VT  05201-  


804-499-1936 

804-424-5511 

703-721-8870 
904-499-4400 


804-460-1151 
804-497-6620 

804-440-6100 
840-425-2200 
804-428-7025 
804-425-9000 
804-428-8935 

703-34»-8900 
703-347-4141 


703-942-S200 
804-221-0700 

804-253-1166 
804-56&-1111 

804-229-1000 
804-229-0200 

804-253-1665 
804-565-2600 
804-229-4020 
804-229-6900 

804-220-1100 

804-229-1000 

804-253-6444 

703-869-1900 
703-667-8011 
703-667-3300 
703-665-4450 

703-665-0685 

703-494-0300 
703-494-4433 
703-459-6000 

809-776-7171 
809-776-8500 

809-776-8500 

809-777-7100 

809-775-3333 


802-375-6654 
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Property  name 


LAGUE  INN  

MAPLEWOOD     MOTEL     COM- 
FORT INN. 

EDGEWATER  MOTEL 

BRADFORD  MOTEL 

BRANDON  INN  

LILAC  INN 

COLONIAL  MOTEL 

HOLLY  HOTEL 

SUPER  8  MOTEL  

WEST  VILLAGE  MOTEL  

CEDARBROOK  MOTEL  


CORNER  INN 


INN 


INN 


BRISTOL       COMMONS 
UNITS  1-6. 

BRISTOL       COMMONS 
UNITS  7-12. 

GREEN  TRAILS  INN 

GREEN  TRAILS  LODGE  

BEL  AIRE  MOTEL „.. 

MID  TOWN  MOTEL  

STERLING      RIDGE      BED     & 
BREAKFAST. 

LAKE  WALLACE  MOTEL  

CAVENDISH  VERANDA  INN 

GREEN  LEAF  INN  

SECOND  WIND  BED  &  BREAK- 
FAST. 

THE  VICTORIA  INN 

COLCHESTER  DAYS  INN 

FAIRFIELD  INN  .._ 

HAMPTON  INN  _ 

GOOSE  GREEN  LODGE 

CRAFTSBURY  BED  &  BREAK- 
FAST. 

CRAFTSBURY  CENTER  LARGE 
DORM 

CRAFTSBURY  CENTER  SMALL 
DORM. 

INN  ON  THE  COMMON  NORTH 
ANNEX. 

PEPINS  MOTEL 

SUPER  8  MOTEL  

MOUNTAIN   VIEW  CREAMERY 
BED  &  BREAKFAST. 

ANNEX  


POBox/RtNo. 


POBOX18 


P0B0X31 
P0B0X31 


ESSEX  MOTOR  INN  ... 

ALOHA  MANOR 

LAKE  MOREY  INN 

THE  GARRISON  

SEYON  MAIN  LODGE 


QUECHEE  GORGE  MOTEL  . 
TELEMARK     GORE     BED 

BREAKFAST. 
TYLER  PLACE 


BRICK  HOUSE  BED  &  BREAK- 
FAST. 

LAKEFRONT  MOTEL  

INGLENOOK  LODGE  INC  

SLOPESIDE  CONDOMINIUMS 
BUILDING  H. 

ALPENHOF  

CHALET  SALZBURG 

CORTINA  INN  

INN  OF  THE  SIX  MOUNTAINS  .. 

DOSTALS  RESORT  LODGE 

SWISS  INN 


POBOX48 


Street  address 


AIRPORT  RD 

BERLIN  FOUR  CORNERS 


RT.  30  

RT.-5  

20  PARK  ST  

53  PARK  ST  

PUTNEY  RD  

CANAL  ST  

PUTNEY  RD  

480  WESTERN  AVE 
XT.  RT.  4  100  S 


RT.4 


JOT.  RT.  116  4117 
JCT.RT.  116*117 


111  SHELBURNRD 

230  MAIN  ST  

25  TOWN  RD 


HCR  60  

MAIN  ST  

DEPOT  ST  

GRAFTON  ST 


MAIN  ST  

23  COaEGE  PKWY  

15  S.  PARK  DR  

RT.  7  EXIT  16  1-89 

GOOSE  GREEN  

CRAFTSBURY  COMMON 


CRAFTSBURY  COMMON 


RT.  5  

RT.  5  DERBY  RD 
DARLING  FARM  .. 


RT.  125 


65  PEARL  ST 
LAKE  MOREY 


RT.  17  

VERMONT    GROTON     STATE 
PARK. 

RT.  4  

ELLISON  RD 


RT.78 


RT.  14 


CROSS  ST 

RT.  242  

RT.  242  


ACCESS  RD  

KILLINGTON  RD  

RT.  4  KILLINGTON  RD 

KILLINGTON  RD  

MAGIC  MOUNTAIN  

RT.  11  


CIty/State/ZIp 


BERLIN.  VT  05602- 
BERLIN.  VT  05602- 


BOMOSEEN.  VT  05732-  

BRADFORD,  VT  05033-  ...... 

BRANDON.  VT  05733-  

BRANDON,  VT  

BRATTLEBORO.  VT  05301- 
BRATTLEBORO.  VT  05301- 
BRATTLEBORO.  VT  05301- 
BRATTLE80RO,  VT  05301- 
BRIDGEWATER  CORNERS." 

(S03S^ 
BRIDGEWATER  CORNET©, 

05035-. 
BRISTOL.  VT  05443- 


Telephone 


802-229-5765 
802-329-5291 


-247-5463 
802-254-3377 


BRISTOL,  VT  05443- 


BROOKFIELD,  VT  0503^ 
BROOKFIELD,  VT  05036- 
BURLINGTON,  VT  05401- 

BURLINGTON.  VT 

CAMBRIDGE,  VT  05444-  . 


CANNAN.  VT  05903- 

CAVENDISH,  VT  05142-  

CHESTER.  VT  05143-  

CHESTER.  VT  05143-  ....„ 

CHESTER.  VT  05143-  

COLCHESTER.  VT  05446- 

COLCHESTER,  VT  05446- 

COLCHESTER.  VT  05446- 

CORINTH,  VT  05039-  ...„ 

CRAFTSBURY    COMMON,    VT 

05827-. 
CRAFTSBURY    COMMON,    VT 

05827-. 
CRAFTSBURY    COMMON,    VT 

05827-. 
CRAFTSBURY    COMMON.    VT 

05827-. 

DERBY.  VT  0582»- 

DERBY.  VT  05829- 

EAST  BURKE.  VT  05832-  


802-453-2326 
802-453-2326 

802^^863^116 

8bJM27-7173 

802-266-3311 

8bM7«171 
802-675-3438 

609-737-4994 
802-553-4622 
802-655-9031 
802-655-0611 


EAST        MIDDLEBURY, 

05740-. 
ESSEX  JUNCTION.  VT  ... 

FAIRLEE.  VT  0504S-  , 

FAIRLEE,  VT  05045-  

FAYSTON,  VT  05660-  

GROTON.  VT  05046-  


VT 


HARTFORD.  VT  05047- 
HARTLAND,  VT  05046-  . 


HIGHGATE       SPRINGS,       VT 

05460-. 
IRASBURG,  VT  05845-  


ISLAND  POND,  VT  05846- 

JAY  PEAK,  VT  05859- 

JAY  PEAK.  VT  0585^ 


KILLINGTON,  VT  05751- 

KILLINGTON,  VT  

KILLINGTON,  VT  05751- 

KILLINGTON,  VT  05751- 

LONDONDERRY.  VT  05148- 
LONDONDERRY,  VT  05146- 


517-729-1600 
802-334-8060 
517-729^1600 

802-878-3343 
802-333^11 
802-244^711 

802-295-2654 

802-436-3246 

802-754-2106 


802-988-2880 
802-986-2611 


802-773-3331 


802-824-3442 
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Proparly  nam* 


CORNER 


ANDRJE  ROSE  INN  _. 

BLACK  RIVER  INN  

COLONIAL  MOTEL  ANNEX  #1  .. 

GOVERNOR'S  INN  

LUDLOW  COLONIAL  MOTEL  .... 

TiMBcH  INN  •.» „ 

BRANCH      BROOK      BED      ft 
BREAKFAST. 

DAYS  INN  - 

BIRCH  HILL  INN  

SETH  WARNER  INN 

MOUNTAIN  SON  MOTOR  INN  .. 

MOUNTAIN  VIEW  HOTEL 

MIDDLEBURRY  INN  A  MOTEL  .. 

SWIFT  HOUSE  INN  

MIDDLETOWN  SPRINGS  INN  „. 

SLOVAKIA  INN  

ECONO  LODGE 

INN  AT  MONTPELIER  ANNEX  „ 

THE  INN  AT  MONTPELIER 

FARM  RESORT  INC „ „. 

PLAZA  HOTEL  _ 

SUNSET  MOTEL  

SUNSET  MOTEL  UNIT  88 

SUNSET  MOTB.  UNIT  89 

SUGAR  HOUSE  MOTOR  INN  .... 

NEWFANE  INN  

NEWPORT  aTY  MOTEL 

JtMMOS        FOUR        CORNER 

MOTa  BLDG.  1 

JIMMOS        FOUR 

MOTEL  BLDQ.  2 

JIMMOS        FOUR        CORNER 

MOTEL  BLDQ.  3. 

CARRIAGE  HOUSE  INN  

NORTHFIELD  INN  

NORWICH  INN  .„_ 

NORWK>l  INN  MOTEL  

GWENDOLYNS  INN  

FARM  &  WILDERNESS  CAMP  .. 

PLYMOUTH  TOWNE  INN 

SALT  ASH  INN 

LADD  BROOK  MOTOR  INN 

ALLEN'S  INN  ..„ 

OLIVER  B  ft  B  ABEL  BARRON 
HOUSE. 

OUECHEE      GORGE     MOTEL 
BLDG.  C. 

THE  CROSSING  MOTEL  _ 

MAMA  BOWERS  B  ft  B „„. 

RiCHMOHO  VICTORIAN  INN  ..„. 

WINSLOW  HOUSE  

MADRKSAL  INN  ft  FINE  ARTS 
CENTER. 

COMFORT  INN  

HOGGE  PENNY  MOTOR  INN  .... 

HOLIDAY  INN  

HOWARD  JOHNSONS  MOTOR 
LODGE. 

INN  AT  RUTLAND  _ 

SUNSET  MOTEL  

LONGMEADOW  FARM  BED  A 
BREAKFAST  TOURIST. 

HtLLBROOK  MOTEL  

DUTCH    MMJ.    MOTEL    BLDG. 
14-20. 

DUTCH    Mia    MOTEL    BLDQ 
UNITS  1-6. 

DUTCH    Mia    MOTEL    BUXl 
UNITS  6-12. 

DUTCH  MHJ.  MOTEL  CABIN  21 


POBox/RtNo. 


PO  BOX  690 


RT.  15  .... 
RT.  15  -« 


P0B0X5 


Sti«et  address 


13  PLEASANT  ST  .... 

100  MAM  ST  „_ 

1GLEA  SCOTT  AVE 

86  MAIN  ST  

93  MAIN  ST  

RT.  103  

S.  WEELOCK  no  -.. 


RT.  5  

WESTRO  

RT.  7A , 

rt!  4  ZZZZZ~ZZZZ. 

17-19  N.  PLEASANT  ST 

57  N.  PLEASANT  ST „.. 


1  MAIN  ST 

101  NORTHFIELD  ST 

145  MAIN  ST  

147  MAIN  ST  

RT.  100  

RR.  1  

HI.  15  ft  100 


RT.  7  _ 

RT.  30  

974  E.  MAIN  ST 

RT.  7 


RT.  7  ... 
RT.  7  .._ 


RT.  105  ...„ 

HIGHLAND  AVE 

225  MAIN  ST  

MAIN  ST  

RT.  106 


RT.  100  ft 100A 

RT.  7  

DEPOT  ST 

37  MAIN  ST  


RT.4 


14  PROVINCE  ST 
MAIN  ST 


Ctty/Stata/Zip 


LUDLOW, 
LUDLOW, 
LUDLOW, 
LUDLOW, 
LUDLOW, 
LUDLOW. 
LYNDON, 


VT0514»- 
VT  05140- 
VT  05149- 
VT  05149- 
VT  05149- 
VT  05149- 
VT0684»- 


VT 


LYNDONVJLE,  VT  05851-  , 

MANCHESTER,  VT  

MANCHESTER.  VT  „, 

MENDON,  VT  05701-  

MENDON,  VT  05701-  

MIDDLEBURY.  VT  05753-  . 
MIDDLEBURY.  VT  05753-  . 
MIDDLETOWN    SPRINGS. 

05757-. 
MONTGOMERY  CENTER  VT  . 

MONTPELIER,  VT 

MONTPELIER,  VT  

MONTPELIER.  VT „ 

M0RR1SVILLE,  VT  05661-  

MORRISVILLE.  VT  05661- 

MORRISVILLE,  VT  05661-  .._.. 

MORRISVILLE.  VT  

MORRISVILLE,  VT  

NEW  HAVEN,  VT  05472-  

NEWFANE,  VT  0534S-  

NEWPORT,  VT 


Tsiephons 


802-22»-4846 


802-226-6666 
802-625-8316 


VT 


VT 


NORTH       FERRISBURQ,      VT 

05473-. 
NORTH       FERRISBURQ. 

05473-. 
NORTH       FERRISBURQ. 

05473-. 
NORTH  TROY.  VT  05659-  .... 

NORTHFIELD,  VT  05663-  

NORWICH.  VT  05055-  ..„ 

NORWICH,  VT  05055- 

PERKINSVUXE,  VT  05151- .... 

PLYMOUTH,  VT  05056-  

PLYMOUTH,  VT  05056-  

PLYMOUTH,  VT  05056-  

POWNAL,  VT  05261- 

PROCTORSViaE,  VT  05153- 
OUECHEE,  VT  05059- 

OUECHEE,  VT  05059-  


802-962-3830 
802^773^4311 

802^^236^188 


802-22»-4184 

-229-4184 

802-886-3625 


ftflfl  4flSfi 
802-068-2770 


802-425-2967 
802-425-2967 
802-425-2967 


""-"■'  « -...>....... 

RT.  2  

N.  PARK  ST >.. 

RT.  103  

19  ALLEN  ST > 

RT.  4  

RT.  7S 

RT.  7S 

70  N.  MAIN  ST  

238  S.  MAIN  ST 

RFD  #1  _ 

RT.  7A 

2056  SHELBURNE  RD 

2056  SHELBURNE  RD 

2056  SHELBURNE  RO 

2056  SHELBURNE  RO 

RICHFORD,  VT  05476-  ... 
RICHMOND.  VT  05477-  .. 
RICHMOND.  VT  05477-  .. 
ROCHESTER,  VT  05767- 
ROCKINGHAM,  VT  05101- 


RUTLAND.  VT 
RUTLAND,  VT 
RUTLAND,  VT 
RUTLAND,  VT 


RUTLAND,  VT  

RUTLAND,  VT  

RYEGATE.  VT  05042- 


SHAFTS8URY.  VT  06262- 
SHELBURNE,  VT  05482-  .. 


SHELBURNE,  VT  05482- 
SHELBURNE,  VT  05412- 
SHELBURNE,  VT  05482- 


802-649-1143 
802-649-1143 


802-673-4058 
802-672-<}746 
802-82»-7341 

802^-296^78 

802-295-2664 

802-846-3383 
802-434-2632 
802-434-4440 

802^^463^1^ 


802-757-2S38 


802-865-3568 
802-985-3566 
802-866-0568 
802-085-3668 
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Property  name 


DOTCH  MILL  MOTEL  CABIN  22 
DUTCH  MILL  MOTEL  CABIN  23 
DUTCH  MILL  MOTEL  CABIN  24 
DUTCH  MILL  MOTEL  CABIN  25 
ECONO  LODGE  (HEMLOCK)  .... 
ECONO        LODGE        (MAPLE 

BUILOINQ). 
ECONO      LODGE      (SPRUCE 

BUILDING). 
ECONO       LODGE       (WILLOW 

BUILDING). 
ECONO  LODGE  ELM  BUILDING 

ECONO  LODGE  OFFICE  

NORTH  STAR  MOTEL  

SHELBURNE  HOUSE 

T  BIRD  MOTEL  BLDQ.  1  

T  BIRD  MOTEL  BLDG.  2 

PICO  RESORT  HOTEL  ^. 

COMFORT  INN  ., „,. 


ECONO  LODGE  ., 
ECONOMY  INNS 
aiGHTINN  „ 


FRIENDSHIP  LAKEVIEW  INN 
HANDYS  TOWN  HOUSE  

HARBOR  SUNSET  MOTEL  .... 


POBox/RtNo. 


HO  HUM  MOTEL 

HOLIDAY  INN  

HOWARD     X)HNSON     HOTEL 

AND  QUALITY  INN. 
HOWARD    JOHNSON    MOTOR 

LODGE. 
RAMADA  INN 

SHERATON  BURLW^GTON 

HOTEL 
SWISS  HOST  MOTEL  CABINS  .. 

SWISS  HOST  MOTEL  OFHCE 

BUILDING. 
SWISS  HOST  MOTEL  UNIT  . 

SWISS  HOST  MOTEL  UNIT  8 

BUILDING. 
TOWN    a    COUNTRY    MOTEL 

BLDG.  1. 

PAL  O  MAR  MOTEL .1. 

SUNRISE     TAVERN     BED     & 

BREAKFAST. 

AIMES  MOTEL  _ „ 

FAIRBANKS  MOTOR  INN 

HOLIDAY  MOTEL  

MAPLE  CENTER  MOTEL 

RIVERSIDE  MOTOR  COURT  ..... 
YANKEE     TRAVELER     MOTEL 

ANNEX 
YANKEE    TRAVELER     MOTEL 

MAIN  BLDG. 

ALPENROSE  MOTEL » 

COMMODORES 

DIE  ALPENROSE  .._ 

FIDDLERS  GREEN  INN 

GABLES  INN 

GOLDEN  EAC^EMOm  MAIN 

BUILDING. 
GOLDEN       EAQLE       MOTEL 

NORTH  WMa 


Street  addrese 


2056  SHELBURNE  RO 
2056  SHELBURNE  RD 
2056  SHELBURNE  RO 
2056  SHELBURNE  RD 
1961  SHELBURNE  RO 
1961  SHELBURNE  RO 

1961  SHELBURNE  RO  . 

1961  SHELBURNE  RO  . 

1961  SHELBURNE  RD  . 
1960  SHELBURNE  RO  . 
1904  SHELBURNE  RD  . 

HARBOR  RD  

2062  SHELBURNE  RD  ., 
2062  SHELBURNE  RD  . 

SHERBURNE  PASS 

1265  WILLISTON  RD  .... 

1076  WILLISTON  RD  .... 

2040  WILLISTON  RD  .... 

1 710  WILLISTON  RD  .... 


1860  SHELBURNE  RD.... 
1330  SHELBURNE  RD  .... 

1700  SHELBURNE  RD  .„_ 


1200  SHELBURNE  RO 
1068  WILLISTON  RD  .. 
1720  SHELBURNE  RD 


1  DORSET  ST  

1 117  WILLISTON  RD  .._ 

870  WILLISTON  RD  

1272  WILLISTON  RD  _.., 
1272  WILLISTON  RD  „., 
1272  WILLISTON  RD  ..... 

1272  WILLISTON  RO  

490  SHELBURNE  RD  „... 


2  LINHALE  DR 

ill.  £n  •»•••••••■••••■■•••••»« 

XT.  RT.  2  &  18 

32  WESTERN  AVE  .._ 

HASTINGS  ST _ 

20  HASTINGS  ST 

RT.  5  _ 

66  PORTLAND  ST  ..„. 


2619  MOUNTAIN  RD 


2619  MOUNTAIN  RD  

4859  MOUNTAIN  RD  ..... 

1457  MOUNTAIN  RD  

MOUNTAIN  RO 

RT.  108  MOUNTAIN  RO 


Oty/Stata/Zip 


SHELBURNE,  VT  05482- 
SHELBURNE,  VT  05482- 
SHELBURNE.  VT  06482- 
SHELBURNE.  VT  05482- 

SHELBURNE,  VT  

SHELBURNE,  VT  ». 

SHELBURNE,  VT  

SHELBURNE.  VT  

SHELBURNE.  VT  

SHELBURNE.  VT 

SHELBURNE.  VT  05482-  . 
SHELBURNE.  VT  05482-  . 
SHELBURNE,  VT  05482-  , 
SHELBURNE,  VT  05482-  . 
SHERBURNE,  VT  05751-  . 
SOUTH       BURLINGTON, 

05403-. 
SOUTH       BURLINGTON. 

11198-. 
SOUTH 

05403-. 
SOUTH 

05403-. 
SOUTH  BURLINGTON.  VT 
SOUTH       BURLINGTON. 

05403-. 
SOUTH       BURLINGTON, 

05403-. 
SOUTH  BURLINGTON,  VT 
SOUTH  BURLINGTON,  VT 
SOUTH       BURLINGTON, 

05403-. 
SOUTH      BURUNGTON. 

05403-. 
SOUTH 

06403-. 
SOUTH 

05403-. 
SOUTH 

05403-. 
SOUTH  BURLINGTON,  VT 


VT 
VT 


BURUNGTON,      VT 
BURUNGTON,      VT 


VT 
VT 


VT 
VT 


Telephone 


802-085-3568 
802-«85-3S68 
802-966-3568 
802-«^-K68 
802-66&-3377 
802-865-3377 

802-865-3377 

802-885-3377 

802-885-3377 

8^^^863^^3421 
802-885-8686 
802-885-3663 
802-985-3663 

802^^665^^3400 


802-656-5660 
802-886-6002 

802-864-5060 


BURLINGTON,  VT 
BURLINGTON,  VT 
BURLINGTON.      VT 


SOUTH      BURLINGTON,      VT 

05403-. 
SOUTH       BURLINGTON,       VT 

05403-. 
SOUTH      BURUNGTON,      VT 

05403-. 

SPRINGFIELD,  VT >...:..... 

ST.  GEORGE,  VT  05485- 

ST.  JOHNSBURY.  VT  

ST.  JOHNSBURY.  VT  0581»-  ... 
ST.  JOHNSBURY,  VT  05819-  ... 
ST.  JOHNSBURY,  VT  0581^  ... 
ST.  JOHNSBURY,  VT  05819-  ... 
ST.  JOHNSBURY.  VT  05818-  ... 

ST.  JOHNSBURY.  VT  05819-  ... 


STOWE. 
STOWE, 
STOWE. 
STOWE. 
STOWE. 
STOWE. 


VT  05672- 
VT  05672- 
VT  05672- 
VT  05672- 
VT  05672- 
VT  05672- 


STOWE,  VT  05672- 


802-656-0250 
802-663-6578 
802-862-5734 
802-862-6734 
802-862-6734 
802-862-6734 
802-862-6785 

8aM82^% 


802-748-2383 
802-748-2383 
802-746-8404 
802-748-8127 

802-746-2383 

802-253-7277 


802-253-7730 
802-253-4811 
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Prop«(ty  nam* 


GOLDEN  EAGLE  MOTEL  TER- 
RACE. 

GOLDEN      EAGLE      RESORT 
EAST  WING. 

GOLDEN  KTTZ  MOTEL 

HONEYWOOO  COUNTRY 

LODGE. 

INN  AT  TURNER  MIU  

INNSBRUCK  MOTOR  INN  

MOUNTAIN  ROAD  RESORT  AT 
STOWE 

PEACOCK  MOTEL  &  LODGE  .... 

PINES  MOTEL  UPPER  BUILD- 
ING. 

SALZBURG  INN 

SCANDINAVIAN  INN  

SPRUCE  POND  INN 

THE  INN  AT  THE  MOUNTAIN  ... 

TOSCANA  COUNTRY  INN 

TOWN    &    COUNTRY    MOTOR 
LODGE. 

LIFTLINE  LODGE  BERGHAUS  .. 

LIFTUNE     LODGE     GLOCKEN 

HOFF. 
LIFTLINE  LODGE  MAIN  LODGE 

INN  AT  SUNDERLAND 

BOARDMAN  HOUSE  

CARPENTER  FARM  INN 

MAD  RIVER  INN  

MIGUELS  STOWE  AWAY  

POWDERHOUND  INN 

SUGAR  LODGE  

SUGARTREE  A  COUNTRY  INN 

GATEWAY  MOTEL  

HOUDAY  INN  

INN  AT  WEATHERSnELD 

P  &  H  TRUCK  STOP  

DALEM  CHALET 

ANDIRONS  MOTOR  LODGE 

AUSTIN  Hia  INN  

AUSTRIAN  HAUS  

DOVEBERRY  INN 

INN  AT  SAWMILL  FARM 

SHIELD  INN  

SNOW  DEN  INN  

THE  LODGE 

WEST  DOVER  INN 

OTTAUQUECHEE  MOTEL  

KURN    HATTW    JENNY    BALL 

COTTAGE. 
CHENEY  WILLOUGHBY  HOUSE 

CAMP  FOR  YOUTH. 

1830  INN  ON  THE  GREEN  

FRIENDLY   ACRES   MOTEL   & 

INN. 

INN  AT  WESTON 

WILDER  HOMESTEAD  INN  

COACH  AN-  FOUR  MOTEL 

GREEN  MOUNTAINEER  MOTEL 

HOTa  COOUDQE  


POBox/RtNo. 


RR.  1 


POBOX38 


RT.  100 


RT.  100 


PINE  CREST  MOTEL  .. 
SHADY  LAWN  MOTEL 
SUSSE  CHALET  INN  ... 


RT.5 


StTMt  address 


RT.  108  MOUNTAIN  RD 
1110  MOUNTAIN  RD  


1965  MOUNTAIN  RD 
4527  MOUNTAIN  RD 


56  TURNER  MILL  LN  

4361  MOUNTAIN  RD  

ON  THE  MOUNTAIN  RD 


f'T.  100  STOWE.  VT  05672- 

1203  WATER8URY  RD STOWE.  VT  05672- 


Clty/Staia^ 


STOWE.  VT  05672- 

STOWE,  VT  05672- 

STOWE.  VT  05672- 
STOWE.  VT  05672- 

STOWE.  VT  05672- 
STOWE.  VT  05672- 
STOWE.  VT  05672- 


Tslsphons 


RT.  106  „ 

RT.  108  

1250  WATERBURY  RO  , 
5781  MOUNTAIN  RD  .... 

MOUNTAIN  RD 

MOUNTAIN  RD 


STRATTON  MOUNTAIN  RO 
STRATTON  MOUNTAIN  RD 
STRATTON  MOUNTAIN  RD 


RT.  7A 

TOWNSHEND  COMMON  .... 

MEADOW  RD  

PINE  RD  

SUQARBUSH  ACCESS  RD 

RT.  100  

SUGARBUSH  ACCESS  RD 
SUGARBUSH  ACCESS  RD 

73  S.  MAIN  ST 

BLUSH  HILL  RD  

RT.  106  

RT.  302  ft  1-01  

16  SOUTH  ST 


RT.  100 
RT.  100 
RT.  100 
RT.  100 
RT.  100 
RT.  100 


RT. 
RT. 


100 
4  .... 


MAIN  ST 
RT.  100  ., 


RT.  100  

LAWRENCE  HILL  RD 
RT.  5S 


RT.  5S 

15-23  MAIN  ST , 

457  N.  HARTLAND  RD 
RT.  14  89  MAPLE  ST  ... 
SYKES  AVE „.. 


STOWE.  VT  05672- 
STOWE.  VT  05672- 
STOWE.  VT  05672- 
STOWE,  VT  05672- 
STOWE.  VT  05672- 
STOWE.  VT  05672- 


MOUNTAIN.      VT 


VT 
VT 


OFF  VERMONT  RT.  5A 


STRATTON 

05360-. 
STRATTON     MOUNTAIN. 

051 55-. 
STRATTON     MOUNTAIN, 

05155-. 

SUNDERLAND.  VT  05250-  

TOWNSHEND.  VT  05353- 

WAITSFIELD,  VT  05673- 

WAITSFIELD,  VT  05673- 

WARREN.  VT  05674- 

WARREN.  VT  05674-  

WARREN.  VT  05674-  

WARREN.  VT  05674-  

WATERBURY,  VT  05676-  .. 

WATERBURY,  VT  05676-  

WEATHERSFIELD,  VT  05151-  .. 

WELLS  RIVER.  VT  05081- 

WEST  BRATTLEBORO,  VT  

WEST  DOVER,  VT  

WEST  DOVER,  VT  05356- 

WEST  DOVEa  VT  05356-  . 
WEST  DOVER,  VT  05356- 

WEST  DOVER,  VT  05356- 

WEST  DOVEa  VT  05356- 

WEST  DOVER.  VT  05356-  .... 
WEST  DOVER,  VT  05356-  .... 
WEST  DOVER,  VT  05356-' .... 
WEST       WOODSTOCK.       VT 
05091— 

WESTMINSTER.  VT  05158- 


802-253-4811 

802-253-4217 
802-253^124 


802-253-4566 


802-253-6541 

802-253^^4236 
802-253-7311 
802-253-2313 


WESTMORE.  VT  05860- 


WESTON.  VT  05161- 
WESTON.  VT  05161- 


WESTON.  VT  05161-  

WESTON,  VT  05161-  

WHITE  RIVER  JUNCTION,  VT 

05001-. 
WHITE  RIVER  JUNCTION.  VT 

05001-. 
WHITE   RIVER  JUNCTION.  VT 

05001-. 
WHITE   RIVER  JUNCTION.  VT 

05001-. 
WHITE  RIVER  JUNCTION.  VT 

05001-. 
WHITE  RIVER  JUNCTK)N.  VT 

05001-. 


802-362-4213 
802^^486^7900 


802-583-3211 
802-229-4195 
802-244-7822 

802^^429^141 


802-464-3911 
802-464-6652 

802-^64^^3884 
802-464-9355 
802-464-5904 


802-244-8711 
802-824-6789 


Federal  Register  /  Vol.  58.  No.  227  /  Monday.  November  29,  1993  /  Noticee 


82977 


Hotel  and  Motel  Fire  Safety  act  National  Master  Ust  November  16.  l99a-Cortlnued 


Propefty  name 


WILDER  MOTEL 

AUTUMN  CREST  INN  _ 

BRYANTS  TOURIST  HOME 

RESIDENCE  INN  GATE  HOUSE 

SUSSE  CHALET 

AVERBi.  STAND 

CRAFTS  WN  ALONZO'S 

MISTY  MOUNTAIN  LODGE 

NUTMEG  INN 

TRAILS  END  LODGE  „ 

VINTAGE  MOTEL 

WHITE   HOUSE   OF  WILMING- 
TON. 

MOUNTAINEER  LOtXSE 

1830  SHIRE  lOWU  INN 

BRAESIDE  MOTEL 

CANTERBURY  HOUSE  B  »  B  ._ 
CARRIAGE  HOUSE  OF  WOOD- 
STOCK. 

CHARLESTON  HOUSE  

PAINE  BED  &  BREAKFAST 

SHIRE  MOTEL 

VILLAGE  INN  OF  WOODSTOCK 

WfNSLOW  HOUSE  

WOODSTOCK  BED  &  BREAK- 
FAST. 
WOOOSrrOCK  INN  a  RESORT  . 

Washington 

MAJESTIC  HOTEL „ 

THE  MARINA  INN 

ARUNGTON  MOTOR  \Wi 

NENDELS  VALU  INN  ..„ _. 

PONY  SOLDIER  MOTOR  INN  ... 

VAL  U  INN  AUBURN  

BELFAIR  MOTEL „ 

BELLEVUE  HILTON  HILL 

BELLEVUE  INN 

COURTYARD     BY     MARRIOTT 

SEATTLE  BELLEVUE. 
HYATT  REGENCY  BELLEVUE  .. 

RED  UON  BELLEVUE „... 

RED  UON  BELLEVUE  CENTER 
RESIDENCE      INN      SEATTLE 

EAST. 
BEST     WESTERN     HERITAGE 


POBox/RtNo. 


PO  BOX  52  -. 


HAMPTON    INN    BELLINGHAM 

AIRPORT. 
QUALITY  INN  BARON  SLHTES  „ 

RAMADA  INN 

TRAVELERS  INN 

VAL  U  INN  BELLINGHAM 

BIRCH  BAY  ATH  HOSTEL 

THE  INN  AT  SEMIAHMOO 

ST.     THOMAS     CONFERENCE 

CENTER. 
THE  RESIDENCE  INN  BY  MAR- 

RKDTTBOTHELL 
V/YNDHAM    GARDEN     HOTEL 

BOTHELL 
THE    MAORONA    INN    MOTEL 

SEARLE  ST.  ESTATES.  INC. 

00««=ORT  INN  ..- 

THE  COUNTRY  KEEPER  BED  A 

BREAKFAST  INN. 

APPLE  INN  MOTEL 

MIDTOVmER  MOTEL 
THE      WESTVIEW 

MOTEL 
VWLLOW  SPRINGS  MOTEL 
NORDIG  MOTEL 


PO  BOX  3387 


PO  BOX  1135 


RESORT 


POBOX35 


RT.  1  BOX  14 


Skael  addrsss 


RT.  5 

CLARK  RO 

PARTRIDGE  HILL 

1  HURRICANE  LN 

590  ST.  GEORGE  RO 

RT.  100  

MAIN  ST  

STOWE  HILL  RO 

■•1.9      .*M...*,*...M*».a»M-*** 

SMITH  RO _>. 

RT.  9 

RT.  9  

RT.  11   »..,.M..»».,».M 

31  SOUTH  ST 

RT.  4  

43  PLEASANT  ST 
15  RT.  4  W  


21  PLEASANT  ST 

3  CHURCH  ST , 

46  PLEASANT  ST 
41  PLEASANT  ST 

RT.  4  

61  RIVER  ST  


14  THE  GREEN 

419  COMMERCIAL  AVE  .. 
3300  COMMERCIAL  AVE 

2214  STATE  RT.  530 

102  15TH  ST.  NE 

1521  D  ST.  NE  

9  14TH  NW 

NE  23322  HWY.  #3 

100  112THAVE.  NE 

11211  MAIN  ST  

14615  NE  29TH  PL  ._ 


900  BELLEVUE  WAY  NE  .. 

300  12TH  AVE.  SE 

81  112THAVE.  NE 

14455  NE  29TH  PL 

151  E.  MCLEOD  RO 

3985  BENNETT  DR 

100  E  KELLOGG 

215  SAMJSH  WAY 

3750  MERIDIAN  ST 

805  LAKEWAY  DR 

4639  ALDERSON  RD 

9565  SEMIAHMOO  PKV^ 
14500  JUANITA  OR.  NE  „. 


11920  NE195TH  ST 

19333  N.  CREEK  PKWV 

4910  AUTO  CENTER  WAY  , 


100  HWY.  410 
61  MAIN  ST  „ 


1002  E.  W0001N  AVE  . 

721  E  WOOOIN  _. 

2312  W.  WOOOIN  AVE 


Oty/Stata/Zip 


5  B  ST 

W.  101  GRANT  ST 


WILDER.  VT  05068-  „ _. 

WILUAMSTOWN.  VT  0667»- 

WILUSTON.  VT  05495- 

WILDSTON,  VT  05495- 

WHJ.ISTON.  VT  05495- 

WILMWGTON.  VT  0536»-  „„. 

WILMINGTON.  VT  06363- 

WILMINGTON,  VT  05363-  ._.. 

W>LMIf4GT0N.  VT  06363- 

WILMINGTON,  VT  05363-  _... 
WILMINGTON,  VT  05363-  -... 
WILMINGTON,  VT  0536»-  .„.. 


W1NHALL.  VT  05340-  

WOODSTOCK,  VT  05091- 
WOOOSTOCK,  VT  05091- 
WOOOSTOCK,  VT  06091- 
WOODSTOCK,  VT  05091- 

WOODSTOCK.  VT  05091- 
WOODSTOCK,  VT  05091- 
WOOOSTOCK,  VT  05091- 
V«X)DSTOCK.  VT  05091- 
WOODSTOCK,  VT  05091- 
WOODSTOCK.  VT  05091- 

WOOOSTOCK.  VT  05091- 


ANACORTES.  WA  98?21-  . 
ANACORTES,  WA  98221-  , 
ARUNGTON.  WA  98223-  „ 

AUBURN.  WA  98002- 

AUBURN,  WA  96002- 

AUBURN.  WA  98001- 

BELFAIR,  WA  98528- 

BELLEVUE,  WA  98004-  .... 
BELLEVUE.  WA  98004-  ._. 
BELLEVUE,  WA  98007-  _ 


Tsiephone 


802-878-4741 
814-896-6210 


802-464-«8M 
802-464-2135 


BELLEVUE,  WA  98004- 
BELLEVUE.  WA  98004- 
BELLEVUE.  WA  98004- 
BELLEVUE,  WA  98007- 


BELLINGHAM,  WA  98226- 

BELUNGHAM.  WA  98225- 

BELLINGHAM,  WA  98226- 
BELLINGHAM,  WA  9822S- 
BELLINGHAM,  WA  98225- 
BELLINGHAM,  WA  98226- 

BLAINE,  WA  98230-  

BLAINE,  WA  98230- 

BOTHELL.  WA  98011- 


BOT^«LL.WA9e011- 
BOTHELL,WA  98011-. 


BREMERTON,  WA  98312- 

BUCKLEY,  WA  98321-  

CATHLAMET,  WA  98612-  . 

CHELAN,  WA  98816-  

CHELAN,  WA  98816-  „. 

CHELAN.  WA  98816-  

CHENEY.  WA  99004- „ 

CHEWELAH.  WA  99109-  ... 


002-457-1830 

802^^^3843 

802-457-3843 

802^7^"l 
802-467-1255 
802-457-1820 
802-457-3686 

802-467-1100 


206-293-3355 
206-293-1100 
206-652-0595 
206-633-6007 
206-839-5960 
206-735-«600 
206-275-4486 
206-455-3330 
2C6-455-5240 
206-869-6300 

206-462-1234 
206-455-1300 
206-456-1515 
206-682-1222 

206-647-1912 

206-676-7700 

206-647-8000 
206-734-8830 
20&-671-4600 
206-671-9600 
206-371-2180 
206-071-2000 
206-823-1300 

206-48S-3030 

206-485-5557 

206-479-1300 

20»-«29-1100 
206-795-3030 

509-«82-4044 
509-682-4051 
509-682-4366 

609-235-5138 
509-935-6704 
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Property  nanw 


NENDELS  INN  

STAGE  COACH  INN 

COLONEL     CROCKET     FARM 
BED  &  BREAKFAST  INN. 

COJPEVILLE  INN 

BLUE  MOUNTAIN  MOTEL  

RAMADA  LTD  

THREE  BEARS  MOTEL  

FOUR  SEASONS  INN  


RIVERS  INN 


POBox/RtNo. 


EDMONDS  HARBOR  INN  

ST.  FRANCIS  MOTEL  

NITES  INN  MOTEL  

EPHRATA  TRAVELODGE  

CYPRESS        INN        EVERETT 
WASHINGTON. 

MARINA  VILLAGE  INN  

NENDELS  EVERETT 

WELCOME  MOTOR  INN  

BEST      WESTERN      FEDERAL 

WAY  EXECLTTEL. 
FEDERAL      WAY      SUPER      8 
MOTEL 

ECONO  LODGE 

TRAVELERS  INN 

FORKS  MOTEL 

PACIFIC  INN  MOTEL  

ISLANDS    WEST    ALL    SUITES 
INN. 

STATES  INN  

WESTWYND  MOTEL  &  APART- 
MENTS. 

ALTA  CRYSTAL  RESORT 

KOLA  HOUSE  BED  &  BREAK- 
FAST. 

THE  INN  AT  ILWACO 

RED  LK)N  KESON 

COMFORT  INN  

CAVANAUGH'S  AT  COLUMeilA 
CENTER. 

NENDELS INN  

SHANIKO  SUITES  MOTEL 

BEST   WESTERN    PONY  SOL- 
DIER MOTOR  INN. 

CYPRESS  INNS 

HOMECOURT  SUITES  HOTEL  .. 

VAL  U  INN  KENT 

MY  PARENTS'  ESTATE  

ARNOLDS     BEST     WESTERN 
MOTOR  INN. 

CLARION  INN  

SHUMWAY    MANSION    BED   & 

BREAKFAST  INN. 
THE  HERON  INN  LACONNER  ... 

INN  AT  LANGLEY 

ENZIAN  MOTOR  INN  

ICICLE    INN    BEST   WESTERN 
ICICLE  INN. 

WEDGE  MOUNTAIN  INN  

BOREAS  BED  &  BREAKFAST  .. 
FORT  LEWIS  &  CLARK  MOTEL 
NENDELS  EDGEWATER  INN  ... 
SUPER  8  MOTEL  DBA 
HOLEMAN  INVESTMENT  CO. 
LEWIS  AND  CLARK  MOTOR 
INN. 

EDEN  WILD  INN  

HOTEL  LOPEZ  ISLANDER  

HOTEL  DE  MOLEN  

EMBASSY  SUITES  HOTEL 


PO  BOX  1997 


PO  BOX  646 


PO  BOX  724 


PO  BOX  716 
PO  BOX  835 


PO  BOX  401 
PO  BOX  388 


PO  BOX  197 


Street  addrett 


222  BRIDGE  ST 

107  W.  1ST  ST 

1012  S.  FORT  CASEY  RO 


200COVELAND  

414  W.  MAIN  ST 

22300  7TH  AVE.  S  

2717S.  216THST 

11  WEST  GRANT  RD 


580  VALLEY  MALL  PKWY 


130  W.  DAYTON  ... 

2390HWY.  99  

1200  S.  RUBY  

31  BASIN  ST.  SW  . 
12619  4TH  AVE.  N 


1728  W.  MARINE  VIEW  DR 

2800  PACIFIC  AVE  

1205  N.  BROADWAY  

31611  20THAVE.  S  


1688  S.  348TH  ST 


3518  PACIFIC  HWY.  E 
3100  PACIFIC  HWY.  E 

432  FORKS  AVE.  S 

FORKS  AVE.  S  

680  SPRING  ST.  W 


2039  W.  VALLEY  RD 
6703  144TH  ST.  NW  , 


68317  STATE  RT.  410  E 
211  PEARL  


120  WILLIAMS  ST.  NE 

510  KELSO  DR 

440  THREE  RIVERS  DR 

1101    N.    COLUMBIA   CENTER 
BLVD. 

2811  W.  SECOND  ST  

321  N.  JOHNSON  ST 

1233  N.  CENTRAL  

22218  S.  84TH  AVE  

6329  S.  212TH  ST 

22420  84TH  AVE.  S  

719  HWY.  395  

12223  NE  116TH  ST  


12233  TOTEM  LAKE  WAY 
11410  99TH  PLACE  NE  .... 


117  MAPLE  ST 
400  FIRST  ST  .. 

590  HWY.  2  

505  HWY.  2  


7335  STATE  HWY.  2 

607  N.  BLVD  

700  N.  PACIFIC  HWY  

409  SW  10TH  ST  

500  OCEAN  BEACH  BLVD 


838  15TH  AVE 


EADSLN 


655  FRONT  ST 

20610  44TH  AVE.  W 


City/Stata/Zip 


CLARKSTON,  WA  9940^  . 

CLE  ELUM,  WA  98922- 

COUPEVILLE,  WA  98239- 

COUPEVILLE,  WA  98239- 

DAYTON,  WA  99328-  

DESMOINES,  WA98196- 
DESMOINES.  WA9819»- 
EAST        WENATCHEE. 

98802-. 
EAST        WENATCHEE. 

98802-. 

EDMONDS,  WA  98020- 

EDMONDS,  WA  98020-  ...... 

ELLENSBURG,  WA  98926- 

EPHRATA,  WA  98823-  

EVERETT,  WA  98208-  


WA 
WA 


Telephone 


EVERETT.  WA  98201-  

EVERETT,  WA  98201-  

EVERETT,  WA  98201-  

FEDERAL  WAY.  WA  98003- 

FEDERAL  WAY,  WA  98003- 


FIFE.  WA  98424-  

FIFE.  WA  98424-  

FORKS.  WA  98331- 

FORKS,  WA  98331- „. 

FRIDAY  HARBOR.  WA  98250- 

FRIDAY  HARBOR,  WA  98250- 
GIG  HARBOR.  WA  98332-  ........ 


GREENWATER.  WA  98022- 
ILWACO.  WA  98624- 


ILWACO,  WA  98624- 

KELSO,  WA  98626- 

KELSON.  WA  98626-  

KENNEWICK,  WA  99336- 

KENNEWICK.  WA  99336- 
KENNEWICK.  WA  9933ft- 
KENT,  WA  98032-  


KENT.  WA 

KENT.  WA  98032-  

KENT.  WA  98032-  

KETTLE  FALLS.  WA  99141- 
KIRKLAND.  WA  98034-  


KIRKLAND,  WA  98034- 
KIRKLAND.  WA  98033- 


LACONNER,  WA  98257-  

LANGLEY  W A  98260-0835 
LEAVENWORTH,  WA  98826- 
LEAVENWORTH.  WA  98226- 

LEAVENWORTH.  WA  98226- 

LONG  BEACH.  WA  

LONG  BEACH,  WA  98631-  ... 
LONG  BEACH,  WA  98631- 
LONG  BEACH.  WA  98631-  .... 


LONGVIEW.  WA  98632- 


LOPEZ.  WA  98261-  

LOPEZ.  WA  98261-  

LYNDEN.  WA  98264-  

LYNNWOOD,  WA  98036- 


509-758-1631 
509-674-4735 
20&-«78-3711 

206-678-7015 
509-382-3040 
206-824-9920 
206-824-2331 
50»-884-6611 

509-884-1474 

206-771-5021 
20e-775-0496 
509-962-9600 
509-754-4651 
206-347-9699 

206-259-3136 
206-258-4141 
206-252-2691 
206-941-6000 

206-838-8808 

206-982-0550 
206-922-9520 
206-374-6243 
206-374-9400 
206-378-3031 

206-378-6240 
206-857-4047 

206-663-2500 
206-642-2819 

20&-642-8686 
206-636-4400 
206-425-4600 
509-783-0611 

50^735-9511 
509-735-6385 
206-852-7224 

20&-395-0219 
206-395-3800 
206-872-5525 
509-738-6220 
206-488-8734 

206-821-2202 
206-823-2303 

20e-466-4626 
206-221-3033 
509-548-5269 
509-64S-7000 

509-548-6694 
206-642-6069 
206-642-8458 
206-642-2311 
206-642-8988 

206-423-«460 

206-46^-3238 
206-46ft-2233 
206-354-4440 
206-775-2600 
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Property  name 


NENDELS  VALU  INN 

RESIDENCE  INN  BY  MAR- 
RIOTT SEATTLE  NORTH. 

THE  VILLAGE  fcOTOR  INN  

MOSES  LAKE  SHILO  INN 

NENDELS  INN  

OASIS  BUDGET  INN  

BEST  •  WESTERN  COTTON 
TREE  INN. 

MT.  VERNON  TRAVELODGE  .... 

TOWNE  AND  COUNTRY 
MOTOR  INN. 

SQUAW  ROCK  RESORT  

GOLDEN  SPUR  MOTEL 

BEST  WESTERN  HARBOR 
PLAZA. 

NORTH  WHIDBEY  INN  

PONDEROSA  MOTOR  LODGE  . 

HARBINGER  INN 

KING  CITY  TRUCK  STOP 
MOTEL. 

AGGIES  INN  

PORT  ANGELES  SUPER  8 
MOTEL. 

PORTSIDE  INN  BY  TRAVEL- 
ERS INN. 

ALADDIN  MOTOR  INN  

BISHIP  VICTORIAN  GUEST 
SUITES. 

HARBORSIDE  INN  „ 

WATER  STREET  HOTEL .'... 

CYPRESS  INN  POULSBO 
WASHINGTON. 

OUALITY  INN  PARADISE 
CREEK 

NORTHWEST  MOTOR  INN  

MAPLE  GROVE  MOTEL 

TRADITIONAL  INNS  INC 

THE  REDMOND  INN  

HOLIDAY  INN  RENTON  

HOLIDAY  INN  RENTON  

TRAVELERS  INN  

KLONDIKE  MOTEL 

NENDELS  INN  

•  SHILO  INN  RICHLAND 

RIVERSHORE. 

BEST  WESTERN  HERITAGE 
INN. 

COLWELL  MOTOR  INN  

WYNDHAM  GARDEN  HOTEL- 
SEA  TAC. 

2300  ELLIOT  AVENUE  

AIRPORT  IvIOTOR  INN 

AIRPORT  PLAZA  HOTEL 

ALEXIS  HOTEL  &  RES- 
TAURANT. 

BEST  WESTERN  AIRPORT 
EXECUTEL 

BEST  WESTERN  EVERGREEN 
fc«OTOfl  INN. 

CHELSEA  STATION  BED  ft 
BREAKFAST  INN. 

COMFORT  INN  SEA  TAC  

ELLIOT  BAY  EAST  

EMBASSY  SUITES  HOTEL  SEA 
TAC  INTL.  AIRPORT. 

EXECUTIVE  COURT  SUITES  .... 

EXECUTIVE  RESIDENCE  

FOUR  SEASONS  OLYMPIC 
HOTEL. 


POBox/RtNo. 


RT.  1 


PO  BOX  144 


Street  addreas 


4117  196THST.  SW  

18200      ALDERWOOO 
BLVD. 

235  BEECH  ST 

1819  E.  KITTLESON  

2801  W.  BROADWAY  ... 

466  MELVA  LN  ...._ 

2300  MARKET  PL  


MALL 


1910  FREEWAY  DR  .. 
2009  RIVERSIDE  DR 


15070  HWY.  410 

US  HWY.  2  

5691  SR  20 


1175  MIDWAY  BLVO 

1034  2ND  S  

1136  E.  BAY  DR 

2100  E.  HILLSBORO  . 


602  E.  FRONT  ST 
2104  E.  FIRST  


1510  E.  FRONT  ST 


2333  WASHINGTON  ST 
714  WASHINGTON  ST  .. 


3300  BENEDICT  ST 

635  WATER  ST  

19801  NE  7TH  AVE  . 


SE  1050  BISHOP  BLVD 


1409  S.  MERIDAN 

61  MAPLE  GROVE  RD  

500  SW  F  ST  

17601  REDMOND  WAY  

800  RAINIER  AVE.  S  

800  RAINIER  AVE.  S  

4710      LAKE      WASHINGTON 
BLVD.  NE. 

150  N.  CLARK  

612  JADWIN  ST  

50  COMSTOCK  


1405  SMITTYS  BLVD 


501  W 

18118  PACIFIC  HWY  S. 

2300  ELLIOT  AVE  

13910  PACIFIC  HWY.  S 
18601  PACIFIC  HWY.  S 
1007  FIRST  AVE  


20717  PACIFIC  HWY.  S 
13700  AURORA  AVE.  N 
4915  LINDEN  AVE.  N 


19333  PACIFIC  HWY.  S  . 

2415  WESTERN  AVE 

15920  W.  VAUEY  HWY 


300  10TH  AVE , 

2400  EaWTT  AVE  ... 
411  UNIVERSITY  ST , 


City/State/Zip 


LYNNWOOD,  WA  98036- 
LYNNWOOD,  WA  98037- 


MARYSVILLE,  WA  98270-  

MOSES  LAKE,  WA  98837-9719 

K^OSES  LAKE,  WA  98837- 

MOSES  LAKE,  WA  98837- 

MOUNT  VERNON,  WA  98273-  . 

MOUNT  VERNON.  WA  98273-  . 
MOUNT  VERNON,  WA  98273-  . 

NACHES.  WA  98937-  

NEWPORT,  WA  99156- 

OAK  HARBOR,  WA  98277- 


OAK  HARBOR,  WA  98277- 
OKANOGAN,  WA  98840-  ... 

OLYMPIA,  WA  98506- 

PASCO,  WA  99301-  


PORT  ANGELES, 
PORT  ANGELES, 


WA  98362- 
WA  98362- 


PORT  ANGELES,  WA  98362-  ... 

PORT  TOWNSEND,  WA  98368- 
PORT  TOWNSEND,  WA  98368- 

PORT  TOWNSEND,  WA  98368- 
PORT  TOWNSEND,  WA  98368- 
POULSBO,  WA  98370- 


Telephone 


PULLMAN,  WA  99163-  .. 

PUYALLUP,  WA  98371- 
OUILCENE,  WA  98376-  . 

QUINCY,  WA  98848-  

REDMOND,  WA  98052- 
RENTON.  WA  98057-  .... 
RENTON,  WA  98055-  .... 
RENTON.  WA  98058-  .... 


REPUBLIC,  WA  99166-  „... 
RICHLAND,  WA  99352-  „.,. 
RICHLAND,  WA  99352- 


RITZVILLE,  WA  9916^ 

RITZVILLE,  WA  991 6*- 
SEA  TAC.  WA  98118-  .. 

SEATTLE,  WA  98104-  .. 
SEATTLE,  WA  98168-  .. 
SEATTLE,  WA  98188-  .. 
SEATTLE,  WA  98104-  .. 

SEATTLE.  WA  98198-  .. 

SEATTLE.  WA  98133-  .. 

SEATTLE,  WA  98103-  .. 

SEATTLE,  WA  98188-  .. 
SEATTLE,  WA  98104-  .. 
SEATTLE.  WA  98188-  .. 


SEATTLE.  WA  98122- 

SEATTLE.  WA  98013-1400 
SEATTLE,  WA  98101- 


206-775-8030 
206-771-1100 

206-658-0005 
503-641-6565 
509-765-1777 
508-765-8636 
208-428-5678 

206-428-7020 
206-424-4141 

508-658-2926 
509-447-3823 
206-679-4567 

206-675-5911 
509-422-0400 
206-754-0389 
509-547-0373 

206-457-0471 
206-452-8401 

206-452-4015 

206-385-3747 
206-385-6122 

206-38&-7909 
206-385-5467 
208-697-2119 

509-332-0500 

206-841-2600 
206-765-3410 
609-787-3525 
206-883-4900 
206-226-7700 
206-226-7700 
206-228-2858 

509-775-3555 
509-943-4611 
503-841-6565 

509-659-1007 

508-659-1620 
206-244-6666 

206-329-6000 
206-244-0810 
206-433-0400 
206-624-4844 

206-878-3300 

206-361-3700 

206-547-6077 

206-678-1100 
206-329-8000 
206-227-8844 

206-223-9300 
206-329-8000 
206-621-1700 
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Property  name 


HAMPTON  INN  SEATTLE  AIR- 
PORT. 
holiday  INN  CROWNE  PLAZA 

HOUOAY  INN  SEA  TAG 

INN  AT  THE  MARKET 

RADISSON    HOTEL    SEATTLE 
AIRPORT. 

RAMADA  INN  DOWNTOWN  

RESIDENCE     INN     BY     MAR- 
RIOTT SEATTLE  SOUTH. 
RESIDENCE  INN  LAKE  UNION 
SEATTLE  DOWNTOWN. 

SEATTLE  AIRPORT  HILTON  

SEATTLE  DOWNTOWN 

TRAVELODGE. 

SEATTLE  HILTON  

SEATTLE  MARRIOTT  SEA  TAG 
SHADOW  MOTEL  AT  SEA  TAG 
SHERATON    SEATTLE    HOTEL 

AND  TOWERS. 
STOUFFER  MADISON  HOTEL  .. 

THE  ROOSEVELT  HOTEL  

THE  WESTIN  HOTEL  SEATTLE 
TUK  INNS  LTD.  PARTNERSHIP 
DBA  DOUBLETREE  INN. 

UNIVERSITY  INN 

WEST    COAST    PLAZA    PARK 

SUITES  HOTEL. 
BEST  WESTERN  SEQUIM  BAY 
LODGE. 

GREYWOLF  INN 

CIMARRON  MOTEL  

POPLARS  MOTEL  ...„ 

THE  SAUSH  LODGE 

CAVANAUGKS  RIVER  INN  

COMFORT  INN  NORTH  

COURTYARD    BY    MARRIOTT 
SPOKANE. 

HAMPTON  INN  

HOLIDAY  INN  „ 

QUALITY  INN  OAKWOOO  

QUALITY  INN  VAUEY  SUITES  . 
SHERATON  SPOKANE  HOTEL  . 

SPOKANE  SHILO  INN 

SUNTHEE  INN  

SUPER  WEST  SPOKANE  

DUTCH  CUP  MOTEL 

CORPORATE  SUITES 

DAYS  INN  PORTAGE  INN  

ECONO  LODGE 

LA  OUfNTA  MOTOR  INN  

LAKEWOOD  MOTOR  INN 

NENDELS INN  

SHERATON  TAGOMA  HOTEL  ... 

TAGOMA  SHILO  INN 

COMFORT  INN  

GEE  GEES  INC.  TRUCK  STOP 

MIA  AMORE  PENSIONE  

COURTYARD     BY    MARRIOTT 

SEATTLE  SOUTH. 
HAMPTON        INN       SEATTLE 
SOUTHCENTER. 

HOMEWOOO  SUITES  

JET  INN  MOTEL  

NENDELS         SEATTLE         AT 

SOUTHCENTER. 
SEA  TAG  NORTH 

TRAVELODGE 

SUPER  8  MOTEL  

COMFORT  SUTTES 

HAZEL  DELL  SHILO  INN  

MARK  205  MOTOR  INN 


POBox/RtNo. 


PO  BOX  1927 


Sft»e(addrM« 


19445  INTERNATIONAL  BLVD  .. 


1113  6TH  AVE  

17338  PACIFTCHWY.S 

86  PINE  ST 

17001  PAdFTCHWY.  S 


2200  5TH  AVE  

16201  W.  VALLEY  HWY 


800  FAIRVIEW  AVE.  N  , 

17620  PACIFK:  HWY.  S 
2213  8TH  AVE 


1301  6TH  AVE 

3201  S.  17eTH  ST 

2930  S.  176TH. 

1400  6TH  AVE  


515  MADISON  ST  

1531  7TH  AVE  

1900  5TH  AVE 

205  STRANOER  BLVD 


4140  ROOSEVELT  WAY  NE 
1011  PIKE  ST  „ 


1788  HWY.  101  E 


177  KEELER  RD  

9734  NW  SILVERDALE  WAY  .... 
9800  SILVERDALE  WAY  NW  .... 

37807  FALL  CITY  RO 

N.  700  DIVISION  ST 

N.  7111  DIVISION  

N.  401  RIVERPOINT  BLVD 


S.  2010  ASSEMBLY  RD 

4212  SUNSET  BLVD 

N.  7919  DIVISION  

8923  E.  MISSION  

N.  322  SPOKANE  FALLS  GT 

E.  923  THIRD  AVE  

S.  123  POST 

W.  11102  WESTBOW  BLVD 

918  MAIN  ST.  POB  369  

219  DIVISION  COURT  SUITE  A 

3021  PACIFIC  HWY.  E 

9325  S  TAGOMA  WAY 

1425  E.  27TH  ST  ...„ 

6125  MOTOR  AVE.  SW  

8702  S.  HOSMER „ 

1320  BROADWAY  PLAZA  

7414  S.  HOSMER 

5601  PAanC  HWY.  E 

123  FOSTER  CiRaE  RD 

#53  LITTLE  MOUNTAIN  RD  

400  ANDOVER  PARK  W 


7200  S.  156TH  ST 


6955  SOUTHCENTER  BLVD 

3747  142ND  S  

15901  W.  VALLEY  RD  


14845  PACIFK;  HWY.  S 


2605  RUDKIN  ROAD 
4714  NE  94TH  AVE  .. 
13206  HWY.  99  , 


Clty/'Stats^ 


SEATTLE.  WA  981 8&- 

SEATTLE.  WA  98101- 
SEATTLE.  WA  98188- 
SEATTLE.  WA98101- 
SEATTLE,  WA98168- 

SEATTLE,  WA  98121- 
SEATTLE.  WA  98188- 

SEATTLE,  WA  9810^ 

SEATTLE,  WA  9818fr- 
SEATTLE,  WA  98121-  , 

SEATTLE,  WA  98101-  . 
SEATTLE,  WA  98188-  , 
SEATTLE.  WA  98188-  , 
SEATTLE.  WA  98101-  . 

SEATTLE,  WA  98104-  . 
SEATTLE,  WA  98101-  . 
SEATTLE,  WA  98101-  . 
SEATTLE,  WA  98188-  . 

SEATTLE,  WA  98105-  . 
SEATTLE.  WA  98101-  . 

SEQUIM,  WA  96382-  ... 


Tolephon* 


SEQUIM.  WA  98382- 

SILVERDALE.  WA  96383- 

SILVERDALE,  WA  9838^-9403 

SNOQUALMIE.  WA  98065- 

SPOKANE,  WA  99202- 

SPOKANE,  WA  99208- 

SPOKANE.  WA  99202- 


SPOKANE,  WA  99204- 

SPOKANE.  WA  99204- 

SPOKANE,  WA  99208- 

SPOKANE.  WA  99212- 

SPOKANE,  WA  99201- 

SPOKANE.  WA  99202-2215  . 

SPOKANE.  WA  99204- 

SPOKANE.  WA  99204- 

SULTAN.  WA  98294- 

TACOMA,  WA  98404- 

TACOMA,  WA  98424- 

TACOMA.  WA  9849^ 

TACOMA,  WA  98421- .».. 

TACOMA,  WA  98499-1596  .... 

TACOMA,  WA  98444- k... 

TACOMA,  WA  98402- 

TACOMA.  WA  98406-1246  .... 
TALOMA  (FIFE).  WA  98424-  . 

TOLEDO,  WA  98591-  

TROUT  LAKE,  WA  98650-  .... 
TUKWILA.  WA  98188-  


TUKWILA.  WA  98188- 

TUKWILA,  WA  98188- 
TUKWILA.WA9818S- 
TUKWILA,  WA  96188- 

TUKWILA.  WA  96168- 


UNION  GAP.  WA  98903- 

VANCOUVER.  WA  98662-  

VANCOUVER.  WA  98686-2795 


221  NE  CHKALOV I  VANCOUVER.  WA  98684- 


206-878-1700 

206-464-1980 
206-246-1000 
206-443-3600 
206-244-6000 

206-441-9785 
206-226-5500 

206-624-6000 

206-244-4800 
206-624-6300 

206-624-0500 
206-241-2000 
206-246-9300 
206-621-9000 

206-583-0300 
206-621-1200 
206-728-1000 
220-246-8220 

202-632-5055 
206-682-8282 

206-683-0691 

206-683-5889 
206-692-7777 
206-692-6126 
206-888-2556 
093-326-5577 
509-467-7111 
509-456-7600 

509-747-1100 

509-747-2021 

509-467-9400 

509-928-5218 

509-455-9600 

503-641-6565 

509-836-6504 

509-838-8800 

206-793-2215 

206-473-4105 

206-922-3500 

206-582-7550 

206-383-0146 

206-584-2212 

206-535-3100 

206-572-3200 

503-641-6565 

206-926-2301 

206-864-4300 

509-395-2264 

206-575-2500 

206-228-5800 

206-433-8000 
206-431-0065 
206-226-1812 

206-242-1777 

509-246-8880 
206-253-3100 
503-641-6565 
204-256-7044 
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Property  name 


TO  Box/Rt  No. 


RESIDENCE     INN     BY     MAR- 
RIOTT TORTLAND  NORTH. 
THE  GUEST  HOUSE  MOTEL  .... 

VANCOUVER  SHILO  INN  

COMFORT  INN  VALLEY  

RED  LION  INN  SPOKANE  

COMFORT  INN  

WALLA     WALLA      SUPER      8 

MOTEL. 
CHIEFTAIN     MOTEL     &     RES- 
TAURANT INC. 
FORGET     ME     NOT     BCCi;'*,. 
BREAKFAST.  ^Hf  p. 

RED  UON  WENATCHEE  ..:.;*:. 
WESTCOAST         WENATCHEE 
CENTER  HOTEL. 

MARINERS  COVE  INN 

BROWN'S  FARM  INN 

CHEWUCH  INN  

SUN  MOUNTAIN  LODGE 

TRAILS  END  MOTEL 

WESTAR    RETREAT   &   LODG- 
ING. 
WINTHROP   MTN.   VIEW  CHA- 
LETS. 

LEWIS  RIVER  INN 

COMFORT  INN  OF  YAKIMA  

DAYS  INN 

HOLIDAY  INN  OF  YAKIMA  

RED  LION  YAKIMA  VALLEY 

Wiscorwln 

ABBY  INN  HOTEL  

ALGOMA  BEACH  MOTEL  

SCENIC  SHORE  INN 

SUPER  8  MOTEL  ANITGO  

AMORA  VILLA  MOTOR  LODGE 
BEST      WESTERN       MIDWAY 
HOTEL  APPLETON. 

FAIRFIELD  INN  APPLETON  

HOLIDAY  INN  OF  APPLETON  ... 
SUPER  8  MOTEL  APPLETON  ... 

HOTEL  CHEOUAMEGON  

HARBOR'S  EDGE  MOTEL 

SEAGULL  BAY  MOTEL  

SUPER  8  

COMFORT  INN  BELOTT 

HOLIDAY    INN    EXPRESS    BE- 

Lorr. 

TRAVELERS  REST  MOTEL  OF 

BERLIN. 

OASIDE  MOTEL  

BOULDER  JUNCTION   MOTOR 

LODGE. 
RIVER  RETREAT  RESORT  


HC  74  BX  29 


TO  BOX  1000  . 
TO  BOX  189  ... 
RT  1  BOX  464 

TO  BOX  280  ... 


TO  BOX  455 


TO  BOX  9050 


TO  BOX  106  ... 
RT  1  BOX  304 


COURTYARD     BY     MARRIOTT 

MILWAUKEE  BROOKFIELD. 

EMBASSY  SUITES  

RESIDENCE    INN   MILWAUKEE 

BROOKFIELD. 
WYNDHAM  GARDEN  HOTEL  .... 
SHERATON    INN    MILWAUKEE 

NORTH. 

COUNTRYSIDE  MOTEL 

CECIL  FIRESIDE  INN 

STAGECOACH     INN     BED     & 

BREAKFAST. 

WASHINGTON  HOUSE  INN  

ISLAND  INN  MOTEL 

COUNTRY  PRIDE  INN  

LAKE  LAWN  LODGE  


TO  BOX  42  .. 
TO  BOX  294 

TO  BOX  272 


TO  BOX  731 


TO  BOX  240 


Sfreet  address 


8005  NE  PARKWAY  DR 


11504  NE  2ND  ST 

401  E.  13TH  ST 

N.  905  SULLIVAN  RD  ... 
N.  1100  SULLIVAN  RO  , 

520  N.  2ND  

2315  EASTGATE  ST.  N 


1005  N.  WENATCHEE  AVE 
1133  WASHINGTON  ST  


1225  N.  WENATCHEE  AVL 
201  N.  WENATCHEE  AVE  .. 


303  OCEAN  AVE 

WOLF  CREEK  RD , 

223  WHITE  AVE 

PATTERSON  LAKE  RD  ., 

130  RIVERSIDE  AVE  

WINTHROP,  WA  98862- 

HWY.  20  &  KOA  RD 


1100  LEWIS  RIVER  RD 

1700  N.  FIRST  ST  

2408  RUDKIN  RD 

9  N.  9TH  ST 

1507  N.  FIRST  ST  


HWY.  29  E  

1500  LAKE  ST 

2221  LAKE  ST  

535  CENTURY  AVE  

200  N.  PERKINS  ST 

3033  W.  COLLEGE  AVE 

132  MALL  DR  

150  NICOLET  RD  

3624  W.  COLLEGE  AVE 

101  LAKESHORE  DR 

33  N.  FRONT  ST  


711  PARK  AVE 

2786  MILWAUKEE  RD 
2790  MILWAUKEE  RD 


227  RITON  RD  . 

HWY.  53  4  40  ... 
10432  MAIN  ST 


5656  WOOL  LAKE  LN 


16865  W.  BLUEMOUND  RD 


1200  S.  H«X)RLAND  RD 
950  PINEHURST  CT  


18155  W.  BLUEMOUND  RD 
8900  N.  KILDEER  CT 


545  LAVORATA  RD  

400  N.  LAKE  DR 

W61    N520    N.    WASHINGTON 

AVE. 
W62  N573  WASHINGTON  AVE  . 

HWY.  63  N  

2412  MILWAUKEE  ST 

HWY.  50 


aty/State/Zp 


VANCOUVER,  WA  98662- 


VANCOUVER,  WA  98684-  

VANCOUVER,  WA  98660-3233 

VERADALE,  WA  99037- 

VERADALE.  WA  99037- 

WALLA  WALLA,  WA  99362-  

WALLA  WALLA,  WA  99362-  ...„ 

WENATCHEE,  WA  98801- 


WENATCHEE,  WA  98801- 

WENATCHEE,  WA  98801- 
WENATCHEE.  WA  98801- 


WESTTORT,  WA  98595- 
WINTHROP,  WA  98862-  . 
WINTHROP,  WA  98862-  , 
WINTHROP,  WA  98862-  . 
WINTHROP,  WA  98862-  . 
509-996-2697. 


WINTHROP,  WA  98862-  . 

WOODLAND,  WA  98674- 

YAKIMA,  WA  98901-  

YAKIMA,  WA  98903-  

YAKIMA,  WA 

YAKIMA,  WA  98901-  


ABBOTSFORD,  Wl  54405- 

ALGOMA,  Wl  54201- 

ALGOMA,  Wl  54201- 

ANTIGO,  Wl  54409- , 

APPLETON,  Wl  54911-  ..... 
APPLETON,  W)  54914-  


APPLETON,  Wl  54915-  

APPLETON,  Wl  54914-  .„... 

APPLETON,  Wl  54914-  

ASHLAND,  Wl  54806-  

BAYFIELD,  Wl  54814-0106 

BAYFIELD,  Wl  54814-  

BEAVER  DAM,  Wl  53916-  .. 

BELOrr,  Wl  53511- 

BELOIT,  Wl  53511- _. 


BERUN,  Wl  54923- 


BLOOMER,  Wl  54724-  

BOULDER       JUNCTION. 

54512-. 
BOULDER       JUNCTION, 

54512-. 
BROOKFIELD,  Wl  53005- 


Wl 


Wl 


BROOKFIELD,  Wl  53008-0731 
BROOKFIELD,  Wl  53005-  


BROOKFIELD,  Wl  53005-  . 
BROWN  DEER,  Wl  53209- 


CADOTT.  Wl  54727- 

CECIL,  Wl  541 11-... „ 

CEDARBURG,  Wl  53012-  .. 

CEDARBURG,  Wl  53012-  .. 
CUMBERLAND,  Wl  54829- 

DELAFIELD.  Wl  53018- 

DELAVAN.  Wl  53115- 


Telephone 


206-253-4800 

20^254-4511 
503-641-6565 
509-924-3838 
509-924-9000 
50^-525-2522 
509-525-8800 

509-663-8141 

509-663-6114  • 

509-663-0711 
509-662-1234 

206-268-0531 
509-996-2571 
509-996-3107 
509-996-2211 
509-596-2303 


509-996-3113 

206-225-6257 
509-248-5650 
509-248-9700 
509-452-6511 
509-248-7850 

715-223-3332 
414-487-2828 
414-487-3214 
715-623-4188 
414-735-2733 
414-731-4141 

414-954-0202 
414-735-9955 
414-731-0880 
715-682-9095 
715-779-3962 
715-779-5558 
414-687-8880 
806-362-2666 
60&-365-6000 

414-361-4411 

715-568-3234 
715-385-2825 

715-385-2120 

414-621-1800 

414-782-2900 
414-782-5990 

414-792-1212 
414-355-8585 

715-289-4000 
715-745-6444 
414-375-3035 

414-375-3550 
715-822-8540 
414-646-3300 
414-72ft-5511 
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Prop«fty  name 


SUPER  8  MOTEL  DELAVAN  

SUPER  e  MOTEL  DOOGEVILLE 

RIVERDALE  MOTEL 

BEST      WESTERN      MIDWAY 

HOTEL  EAU  CLAIRE. 
COMFORT  INN  EAU  CLAIRE  .... 

HAMPTON  INN  

HEARTLAND  INN  

HOLIDAY     INN     CONVENTION 

CENTER. 
HOWARD  JOHNSON  LODGE  .... 

ASH5ROOKE  SUITES 

CAPE  COD  MOTEL 

EPHRAIM  INN 

FENMORE  HILLS  MOTEL 

FOND     DU     LAC    SHERATON 

HOTEL 
HOLIDAY  INN  FOND  DU  LAC  ... 
SUPER   8   MOTEL   FOND   DU 

LAC. 
BEST  WESTERN  COURTYARD 
SUPER  8  MOTEL  MILWAUKEE 

GERMANTOWN. 
BUDGETEL  INN 

MANCHESTER  EAST  HOTEL  & 

SUITES. 
RESIDENCE   INN   MILWAUKEE 

GLENDALE. 
BEST      WESTERN      MIDWAY 
HOTEL. 

BUDGETEL  INN 

COMFORT  INN  GREEN  BAY  ..... 

HAMPTON  INN  

RADiSSON  INN  GREEN  BAY  .... 
RESIDENCE  INN  BY  MAR- 
RIOTT GREEN  BAY. 
BAY  VIEW  MOTEL  &  RESORT  .. 
SUPER  8  MOTEL  HARTFORD  .. 
SUPER  8  MOTEL  HAYWARD  .... 
BEST      WESTERN      HUDSON 

HOUSE  INN. 

COMFORT  INN  

FAIRFIELD  INN  BY  MARRK)TT 

HUDSON. 

SUPER  8  MOTEL  HUDSON 

LUMBERMEN'S  INN  

HILLTOP  MOTEL 

KNIGHTS  INN  

AMERICAN  aUB 

BW  MIDWAY  HOTEL 

DAYS  INN  HOTEL  

HAMPTON  INN  HOTEL 

NIGHT  SAVER  INN 

RADISSON  HOTEL  LA  CROSSE 
SUPER  8  MOTEL  LA  CROSSE  . 
FENCE  LAKE  LODGE  RESORT 

HI  WAY  8  MOTEL 

T  C  SMITH  HISTORIC  INN  BED 

4  BREAKFAST. 

PYRAMID  MOTEL 

BEST     WESTERN     WELCOME 

INN  LANCASTER. 

LOOl  VALLEY  SUITES  

LUCK  COUNTRY  INN 

BUDGETEL  INN 

EAST  TOWN  SUITES 

FAIRFIELD  INN  BY  MARRIOTT 

MADISON. 

HAMPTON  INN  

HAMPTON       INN       MADISON 

WEST. 


POBox/RtNo. 


1306  JOHNS  ST 


PO  BOX  179 


S<rM(  address 


518  BORQ  RO 


5012  HWY.  70  W 

2851  HENORKXSON  DR 


3117  CRAIG  RO  

2722  CRAKS  RD 

4075  COMMONWEALTH  AVE 
205  S.  BAflSTOW  ST 


809  W.  CLAtREMONT  AVE 

7942  EQG  AAffOR  RD 

7682  EQQ^AMOfl  RO 

9994  PI0N99  LN  ».... 

5814  HWY.  18  W 

ONE  N.  MAIN  ST 


625  ROLUNQ  MEADOWS  DR  ... 
391  N.  PKJNEER  RO 


1225  JANESVILLE  AVE  

N96  W17490  COUNTY  UNE  RD 

5110  N.  PORT  WASHINGTON 

RD. 
7065  N.  PORT  WASHINGTON 

RD. 
7275  N.  PORT  WASHINGTON 

RD. 
780  PACKER  DR 


2840  S.  ONEIDA  ST 

2841  RAMADA  WAY  

2840  RAMADA  WAY 

2040  AIRPORT  DR 

335  WEST  ST.  JOSEPH 


439  LAKE  ST 

1539  E.  SUMNER  ST  ., 
317  S.DAKOTA  AVE  ., 
1616  CRESTVIEW  DR 


811  DOMINION  DR 
2400  CENTER  DR  .. 


808  DOMINION  DR  

PO  BOX  127  

200  E.  TRUMAN  ST  

7221  122NDAVE  

HIGHLAND  DR  

1835  ROSE  ST  

2325  BAINBRIDGE  ST 

2110  ROSE  ST  ..„ 

1906  ROSE  ST 

200  HARBORVIEW  PLAZA 

1625  ROSE  ST 

12919  FRYING  PAN  CAMP  LN 

420  E.  EDGEWOOD  AVE  

865  MAIN  ST 


W7659  HWY.  V 

420  W.  MAPLE  ST 


N1440HWY.  113 

HWY.  35  &  48 _.,. 

8102  ESCELSIOR  DR 
4801  ANNAMARK  DR 
4765  HAYES  RD  


4820  HAYES  RO  

516  GRAND  CANYON  DR 


City/State/Zip 


DELAVAN.WI  53115- 

DOOGEVILLE.  Wl  53533-  . 
EAGLE  RIVER.  Wl  54521- 
EAU  CLAIRE.  Wl  54701-  ... 


EAU  CLAIRE.  Wl  54701- 
EAU  CLAIRE.  Wl  54701- 
EAU  CLAIRE.  Wl  54701- 
EAU  CLAIRE.  Wl  54701- 


EAU  CLAIRE,  Wl  54701-  ... 
EGG  HARBOR,  Wl  54209- 
EGG  HARBOR.  Wl  54209- 

EPHRAIM.Wl  54211-  

FENNIMORE,  Wl  53809-  ... 
FOND  DU  LAC,  Wl  54935- 

FOND  DU  LAC.  Wl  54937-  , 
FOND  DU  l>U.  Wl  54935-  , 


FORT  ATKINSON.  Wl  53538-  .. 
GERMANTOWN.  Wl  53022- 


GLENDALE.  Wl  53217-  ... 

GLENDALE,  Wl  53217-  ... 

GLENDALE.  Wl  53217-  ... 

GREEN  BAY.  Wl  54304-  . 

GREEN  BAY.  Wl  54304-  ., 
GREEN  BAY,  Wl  54304-  ., 
GREEN  BAY.  Wl  54304-  ., 
GREEN  BAY.  Wl  54313-  ., 
GREEN  BAY,  Wl  54301-  ., 

GREEN  LAKE,  Wl  54941- 
HARTFORD,  Wl  53027-  ... 

HAYWARD.  Wl  54843- 

HUDSON.  Wl  54016- 


HUDSON,  Wl  5401fr- 
HUDSON.  Wl  54016- 


HUDSON.  Wl  54016- 

IRON  RIVER,  Wl  54847-  

JEFFERSON.  Wl  53549-  „. 

KENOSHA,  Wl  53142- 

KOHLER.  Wl  53044- 

LA  CROSSE,  Wl  5460»- 

LA  CROSSE,  Wl  54603- 

LA  CROSSE.  Wl  54603- 

LA  CROSSE.  Wl  54603- 

LA  CROSSE.  Wl  54601- 

LA  CROSSE.  Wl  54603- 

LAC  DU  FLAMBEAU,  Wl  54533- 

LADYSMITH.  Wl  54555- 

LAKE  GENEVA.  Wl  53147- 


LAKE  MILLS.  Wl  53551-  . 
LANCASTER.  Wl  53813- 


LODl.  Wl  53555-  

LUCK.  Wl  54853- 

MADISON.  Wl  53717- .... 
MADISON,  Wl  53704-  .... 
MADISON.  Wl  53704-  .... 


MADISON.  Wl  53714- 

MADISON.  Wl  53719- 


Telephone 


414-728-1700 
60e-«35-3888 
715-479-4373 
715-«3&-2242 

715-833-8798 
715-«33-0003 
715-639-7100 
715-835-6121 

715-834-6611 
414-863-3113 
414-668-3271 

608^!822^1 
414-823-3000 

414-923-1440 
414-822-1088 

414-563-6444 
414-255-0880 

414-964-8484 

414-351-6960 

414-352-0070 

414-499-3161 

414-494-7887 
414-498-2060 
414-498-9200 
414-494-7300 
414-435-2222 

414-294-6504 
414-673-7431 
715-634-2646 
715-386-2394 

715-386-6355 
715-366-6688 

715-386-8800 
715-372-4515 
414-674-4610 
414-857-2622 
414-457-8000 
608-781-7000 
608-785-0420 
608-781-5100 
608-781-0200 
608-784-6680 
608-781-8880 
715-688-3255 
715-532-3346 
414-248-1097 

414-648-5909 
608-723-4162 

608-592-7331 
715-472-2000 
608-831-7711 
608-244-2020 
603-249-S300 

608-244-8400 
608-833-3511 
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Properly  name 


HAMPTON  INN  WEST „ 

HOUOAY  INN  EAST  TOWNE  .». 

HOMEWOOO  SUITE  HOTEL  ..... 

MANSION  HILL  INN 

MIDWAY  HOTEL .- 

RADISSON  INN  

RED  ROOF  INN  

SHERATON      INN      &      CON- 
FERENCE CENTER. 

SUPER  8  MOTEL  MADISON  

COMFORT  INN  MANITOWOC  „. 

HOUDAY  INN  MANITOWOC  — 

INN  ON  MARITIME  BAY 

SUPER  8  MOTEL  MARINETTE  . 

MARSHRELD  SUPER  8 ^ 

MALIBU  INN  MOTEL  

SUPER  8  MOTEL  MENOMON1E 

GREAT  NORTHERN  MOTEI 

HOLIDAY  INN  MADISON  WEST 

BEST  WESTERN  WOODSVIEW 
INN. 

HAMPTON     INN     MILWAUKEE 
NORTHWEST. 

HOSPITALITY      INN      (HOSPI- 
TAUTY  SUITES). 

HYATT  REGENCY  MILWAUKEE 

MIDWAY  HOTEL  MILWAUKEE  .. 

MILWAUKEE  AIRPORT  SUPER 
8. 

WINDHAM    MILWAUKEE    CEN- 
TER. 

ISLAND     COVE     RESORT     & 
MOTEL. 

POINTE      HOTEL      &      CON- 
FERENCE CENTER. 

HEARTLAND  MOTEL  

SHERMALOT  MOTEL 

AMERICINN  MOTEL 

RED  ROOF  INN  

BUDGET  INN  MOTEL 

COfcFORT  INN  OF  ONALASKA 

FAIRRCLD  INN  OSHKOSH 

HOLIDAY    INN    HOLIDOME    & 
MEETING  CENTER. 

OSHKOSH  HILTON  &  CONVEN- 
TKDM  CENTER. 

FRIENDSHIP  INN  ALAN  HOUSE 

MASON  MOTEL  

NORTHWAY  MOTOR  LODGE  ... 

MDOEN  VALLEY  INN  ...„ 

RED  PINES  MOTEL  RESORT  ... 

TIMBER  INN  MOTEL 

SUPER  8  MOTEL  PLATTEViaE 

BEST  WESTERN  HARBORSID6 
MOTOR  INN. 

SUPER  8  MOTEL  PORTAGE 

BAYVIEW  LODGE  ...._ „.. 

BEST        WESTERN        QUIET 
HOUSE. 

BRIDGEPORT  INN  „_ 

SUPER  8  MOTEL  PRAIRIC  DU 
CHiEN. 

COUNTRYSIDE  MOTEL  INC  

MID  AMERICA  SUITES 

COMFORT  INN  RACINE  

FAIRFIELD  INN  BY  MARRIOTT 
RAONE. 

HOLIDAY  INN  RACINE 

KNIGHTS  INN  RACINE  

RACINE  MARRKDTT  

BEST    WESTERN     CLARIDGE 
MOTOR  INM 


POBox/RtNo. 


PO  BOX  880 


Siraet  address 


PO  BOX  503 


POBOX7 


PO  BOX  286 


516  GRAND  CANYON  DR  .... 
4402  E.  WASHINGTON  AVE 

501  D'ONOFRIO  DR 

424  N.  PmCKNEY  ST 

3710  E.  WASHINGTON  AVE 

517  GRAND  CANYON  DR  ... 

4830  HAYES  RD  , 

706  JOHN  NOLEN  DR  


1602W.  BELTUNEHWY 


165T  w: 

854  N.  STrfST „ 

1622  N.  BROADWAY 

HWY.  51  S  „™ 

1313  JOHN  O  HAMMONS  DR 
5501  W.  NATIONAL  AVE 


5601  N.  LOVERS  LN 
4400  S.  27TH  ST  ...._. 


333  W.  KILBOURN  AVE 
251  N.  MAYFAIR  RD  „... 
5253  S.  HOWELL  AVE  .. 


139  E.  KILBOURN  AVE 


8616  LAKEVIEW  DR 
8269  S.  HWY.  51  


7  S.  HEWnr  ST 

1148  QUEENSWAY 

1020  S.  KNOWLES  AVE  

6360  S.  13THST 

1 14  2ND  AVE.  N 

1223  CROSSING  MEADOWS 

1800  S.  KOEUER  RD 

500  S.  KOELLER 


1  N.  MAIN  ST 


US  HWY.  10  &  1-90  . 

798  S.  4TH  AVE 

HWY.  13  S  

W7724  CTY  W 

850  ELK  LAKE  DR  .. 
606  N.  LAKE  AVE  ... 
100  HWY.  80-81  S  .. 
135E.  GRANH>AVE 


3000  NEW  PINERY  RD  ... 
N3135  COUNTY  HWY.  V 
HWY.  18  4  36  S 


HWY.  18 35 60S -.„ 
HWY.  18*363  


W5370  GRANBERQ  RD  ... 

1140  PEARL  ST  _ 

1154  PRAIRIE  DR 

642t  WASHINGTON  AVE 


3700  NORTHWESTB»<  AVE 

1149  OAKES  RD  

711  WASHIN6TON/WE 

70  N.  STEVENS  ST 


Ctty/State/Zip 


MADISON,  W1 
MADISON,  Wl 
MADISON,  Wl 
MADISON,  Wl 
MADISON,  Wl 
MADISON,  Wl 
MADISON,  Wl 
MADISON,  Wl 


53719- , 
53704- 
53719- , 
53703- , 
53704- , 
53719- , 
53704- , 
53713- , 


MADISON,  Wl  53713- 

MANITOWOC,  Wl  54220- , 

MANITOWOC,  Wl  54220-  . 

MANITOWOC.  Wl  54220- 

MARINETTE.  Wl  54143- , 

MARSHRELD.  Wl  54449-  

MEDFORD.  Wl  54451-  

MENOMONIE,  Wl  54751-  . 

MERCER,  Wl  54547-  ..„ 

MIDDLETON.  Wl  53562-3500 
MILWAUKEE,  Wl  53214- 


MILWAUKEE,  Wl  53225-2201 
MILWAUKEE.  Wl  53221- 


MILWAUKEE,  Vy^  53203- 
MtLWAUKEE,  Wl  53226- 
MILWAUKEE,  Wl  53207- 


MtLWAUKEE.  Wl  53202^ 
ItMNOCOUA,  Wl  5454»-  .. 
MINOCQU^  Wl  5454»- .. 


NEILLSVILLE,  Wl  54456-  

NEKOOSA.  Wl  54457- 

NEW  RICHMOND,  Wl  54017- 

OAK  CREEK,  Wl  53154-  

ONALASKA,  Wl  54650- 

ONALASKA,  Wl  54650- 

OSHKOSH,  Wl  54901-  

OSHKOSH.  Wl  54901-  


OSHKOSH,  Wl  54901- 


OSSEO,  Wl  54758- 

PARK  FALLS.  Wl  54652- 
PARK  FALLS,  Wl  54562- 

PHILUPS,  Wl  54555-  _ 

PHILLIPS,  Wl  54655- 

PHILUPS.  Wl  54655-  „ 

PLATTEVILLE.  Wl  53818- 
PORT       WASHINGTON. 
53074-. 

PORTAGE,  Wl  53901- 

POYNETTE,  Wl  53955- 

PRAIRIE  DU  CHIEN.  Wl  53821- 


Telephone 


Wl 


PRAIRIE  DU  CHIEN.  Wl  53821- 
PRAIRIE  DU  CHIEN.  Wl  53821- 


PRENTICE,  Wl  54556-  . 
PRESOOTT,  Wl  54021- 

RACINE,  Wl  53406- 

RACINE.  Wl  5430*- 


RAGNE^WI  53405-.. 
RAQNE.  Wl  53406- 
RAQNE.  Wl  53406- 
RHINELANDER,  Wl  54501- , 


606-833-3511 
606-244-4703 
608-833-«333 
608-256-3090 

QP8-244-2424 
608-633-0100 
608-241-1783 
606-251-2300 

608-256-8682 
414-683-0220 
414-682-6000 
414-^2-7000 
715-735-7887 
715-387-2233 
715-748-3995 
715-235-8886 
715-476-2440 
606-831-2000 
414-671-6400 

414  466  8881 

414-282-8800 

414-276-1234 
414-774-3600 
414-481-6488 

414-291-4784 

715-356-5026 

715-356-4431 

715-743-4004 
715-325-2626 
715-246-3993 
414-764-3500 
606-783-6183 
608-781-7500 
414-233-6504 
414-233-1511 

414-231-5000 

715-597-3175 
715-762-3780 
715-762-2406 
715-339-2757 
715-339-4333 
715-339-3071 
608-348-8800 
414  284  9461 

608-742-8330 
608-636~40e9 

606-326-4777 

608-326-6062 
606-326-8777 

71&-(2S-23a3 
715^62-4112 
414-886-6055 
414-886-5000 

4f 4-637-9311 

414-886-flOO 

715-362-7100 
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Property  name 


holiday  inn  RHINE-LANDER  . 
travelers  rest  motel 

SUPER  8  motel  river  FALLS 

cedarberry inn  

SUPER  8  H^M'EL  SAUKVILLE  ... 
BEST      WESTERN      VILLAGE 

HAUS  MOTOR  LODGE. 
SUPER  8  MOTEL  SHAWANO  .... 
COMFORT  INN  SHEBOYGAN  ... 

HARBOR  INN 

ROCHESTER  INN 

COUNTRY  HOUSE  RESORT 

ST.  CROIX  INN  

SOMERSET  MOTEL 

COUNTRY  HOSPfTALITY  INN  ... 

DALLES  HOUSE  MOTEL  

HEARTHSIDE  INN  INC 

RUSTIC       MANOR       MOTOR 
LODGE. 

BEST  WESTERN  ROYALE  

BUDGETEL  INN 

COMFORT  SUITES  „.. 

CHOSE  FAMILY  INN  

BEST     WESTERN     MARITIME 
INN. 

WHITE  LACE  INN  

SUPER  8  MOTEL  SUPERIOR  ... 

COMFORT  INN  TOMAH  

ECONO  LODGE 

PLEASANT  KNOLL  MOTEL  

SUPER     8     MOTEL     WATER- 
TOWN. 
FAIRFIELD  INN  BY  MARRIOTT 

MILWAUKEE  WEST. 
HAMPTON  INN  BROOKFIELD  ... 
BEST  WESTERN  GRAND  SEA- 
SONS     HOTEL      &      CON- 
FERENCE. 

BUDGETEL  INN 

MIDWAY  HOTEL  WAUSAU 

HOLIDAY   INN   EXPRESS   MIL- 
WAUKEE MAYFAIR. 
HOLIDAY      INN      MILWAUKEE 
WEST. 

SHERATON  MAYFAIR  INN 

HIDE  A  WAY  MOTEL  

JULIDA  MOTEL 

OLD  TOWNE  MOTEL 

WESTFIELD  PIONEER  MOTOR 

INN. 
SUPER  8  MOTEL 

WHITEWATER 

AZTEL  MOTEL 

BEST  WESTERN  AMBAS- 
SADOR INN. 

DAYS  INN  

HOLIDAY  INN  WISCONSIN 
DELLS. 

PINE  AIRE  MOTEL  

POLYNESIAN  HOTEL  

SUPER  8  MOTEL  WISCONSIN 

DELLS. 
TROPIC  INN 

BEST  WESTERN  RAPIDS 
MOTOR  INN. 

CHALET  MOTEL  &  RES- 
TAURANT. 

WtLBERNS  MOTEL  _ 


PO  Box/Rl  No. 


PO  BOX  675 


PO  BOX  365 


PO  BOX  664 


PO  BOX  467 
POBOX  118 


WOODVILLE  MOTEL 


Street  address 


668  W.  KEMP  ST  .... 

HWY.  23 

1207  ST.  CROIX  ST 
855  PHILLIPS  BLVD 
180  S.  FOSTER  RD 
201  AIRPORT  RD 


211  WAUKECHONST 

4332  N.  40TH  ST 

905  S.  8TH  ST 

504  WATER : 

715  N.  HfOH* 

LAKE 

4701 

737  AVON  I 

HWY.  35  S.  4  use 

355  SUNRISE  LN 

6343  HWY.  70  E 


5110  MAIN  ST  

4917  MAIN  ST  

300  DIVISION  ST.  N 
1124W.  MAINST.... 
1001  N.  14TH  AVE  .. 


16  N.  5TH  AVE  

4901  E.  2ND  ST  

305  WITTIG  RD  

2005  N.  SUPERK)R  AVE 

361  MAIN  ST  

1728  S.  CHURCH  ST  ...... 


20150  W.  BLUE  MOUND  RD 


575  N.  BARKER  RD 

110  GRAND  SEASONS  DR 


1910  STEWART  AVE  , 

2901  MARTIN  AVE 

1111  W.  NORTH  AVE 

201  N.  MAYFAIR  RD  .. 


2303  N.  MAYFAIR  RD 

3065  LAKE  26  RD  , 

2357  S.  108  ST 

RFD  2  BOX  10A  

130  PKJNEER  PARK  RD 

917  E.  MILWAUKEE  ST  .. 


425  S.  VINE  ST  

610  FRONTAGE  RD.  S 


944  HWY.  12  

HWY.  13  190-94 


511  WISCONSIN  DELLS  PKWY 

857  N.  FRONTAGE  RD 

800  CO  HWY.  H  


1073       WISCONSIN 

PKWY.  S. 
911  HUNTINGTON  AVE 


DELLS 


3300  8TH  ST.  S 
3120  8TH  ST.  S 


City/State/Zip 


RHINELANDER.  Wl  54501- 

RIPON,  Wl  54971- 

RIVER  FALLS,  Wl  54022-  .. 

SAUK  CITY.  Wl  53583-  

SAUKVILLE.  Wl  53080- 

SHAWANO.  Wl  54166- 


SHAWANO.  Wl  54166- 

SHEBOYGAN.  Wl  53083- 

SHEBOYGAN.  Wl  53081- 

SHEBOYGAN.  Wl  53085- 

SISTER  P\y.  Wl  54234-  ...... 

SOLON  ShFIINGS,  Wl  54873- 
SOMERSET.  Wl  54025-0365  .. 

SPARTA,  Wl  54656- 

ST.  CROIX  FALLS,  Wt  54024-  , 

ST.  GERMAINE,  Wl  54558-  

ST.  GERMAINE,  Wl  54558-  


STEVENS  POINT.  Wl  54481- 
STEVENS  POINT,  Wt  54481- 
STEVENS  POINT.  Wl  54481- 

STOUGHTON,  Wl  53580-  

STURGEON  BAY,  Wl  54235-  , 

STURGEON  BAY.  Wl  54235-  , 

SUPERIOR.  Wl  54880- 

TOMAH,  Wl  54660-  

TOMAH.  Wl  54660-  

TREMPELEAU.  Wl  54661- 

WATERTOWN.  Wl  53094-  


WAUKESHA.  Wl  53186- 


WAUKESHA.  Wl  53180- 
WAUPACA,  Wl  54881-  .. 


WAUSAU,  Wl  54401- 

WAUSAU.  Wl  54401- 

WAUWATOSA.  Wl  53226-2233 , 

WAUWATOSA,  Wl  53226-  


WAUWATOSA,  Wl  53226- 
WEBB  LAKE,  Wl  54830-  ... 
WEST  ALLIS.  Wl  53227-  ... 

WESTBY,  Wl  54667-  

WESTFIELD,  Wl  53964-  .... 


543  COUNTY  RD.  B 


WHITEWATER,  Wl  53190- 


WISCONSIN  DELLS.  Wl  53965- 
WISCONSIN  DELLS,  Wl  53966- 

WISCONSIN  DELLS,  Wl  53965- 
WISCONSIN  DELLS.  Wl  53965- 

WISCONSIN  DELLS,  Wl  53965- 
WISCONSIN  DELLS,  Wl  53965- 
WISCONSIN  DELLS.  Wl  53965- 

WISCONSIN  DELLS.  Wl  53965- 

WISCONSIN       RAPIDS.       Wl 

54494-. 
WISCONSIN        RAPIDS.        Wl 

54494— 
WISCONSIN        RAPIDS.        Wl 

54494— 
WOODVILLE.  Wl  54028- 


Telephone 


715-369-3600 
414-748-2253 
715-425-8388 
608-643-6625 
414-284-9399 
715-526-9595 

715-526-6688 
414-457-7724 
414-452-2424 
414-467-ai^ 
414-854^^466^ 
715-378-4444' 
715-247-5487 
608-269-3110 
715-483-3070 
715-479-2500 
715-479-9776 

715-341-5110 
715-344-1900 
715-341-6000 
608-873-0330 
414-743-7231 

414-743-1105 
715-398-7686 
608-372-6600 
608-372-9100 
608-534-6615 
414-261-1188 

414-785-0500 

414-796-1500 
715-258-9212 


715-842-0421 
715-842-1616 
414-778-0333 

414-771-4400 

414-257-3400 
715-259-3567 
414-541-0300 
608-634-2111 
608-296-2135 

414-473-8818 

608-254-7404 
608-254-4477 

608-254-6444 
600-254-8306 

608-254-2131 
608-254-2883 
608-254-6464 

608-254-2218 

715^23-2577 

715-423-7000 

715-423-5506 

715-698-2481 


m- 
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Propeity  name 


I  Virginia 

RJVER  view  I«)TEL 

coimfort  inn 

HOLIDAY  INN  GATEWAY 

COMFORT  INN  LOWER 

CXDMFORT  INN  MAIN . 

DAYS  PIN  ••••••••»•■••.•••••• •««•••••• 

HAMPTON  INN  

SUPER  a  MOTEL  

THE     COUNTRY     INN     WEST 

BLD&ONLY. 

ECONO^  LODGE 

.  HOUOAuT  INN  M ■•MM*»****M  >••••••• 

KNIGHTS  INN  - 

NORTH    BEND    STATE    PARK 

CABINS. 

FRIENDSHIP  INN  _ 

NORTHGATE  INN _ „ 

TOWNE   HOUSE    MOTEL   300 

BUILDING  ONLY. 

WEST  RIDGE  INN  

CUTLtPS  MOTOR  INN  ^. 

DIPLOMAT  MOTEL  „ 

EXECUTIVE  INN 

IVY  TERRACE  MOTEL 

KANAWHA       CITY        IWOTOR 

LODGE. 

KNIGHTS  INN  _ 

MARRIOTT  HOTEL 

MOTEL  6 - 

RED  ROOF  INN 

SUNSET  MOTEL  ...~ 

COMFORT  INN  

DAYS  INN  - 

COMPOMI  It^I  •••••• •..•.... 

MOTEL  6 „ 

GLADE     SPRINGS      RESORT 

BUILDINGS  A-fl. 

PARK  AVENUE  MOTEL  

BEAVER  RIDGE  CCNOOS 

BEST       WESTERN       ALPINE 

LODGE. 
BLACKBEAR  WOODS  F£SORT 

BRIGHT  MORNING  INN  

MOUNTAIN  AIRE  LODGE  

VILLAGE  INN  MOTEL _. 

DUNBAR  SUPER  8  MOTEL 

TRAVELODGE „ 

BEST  WESTERN  MOTEL  ..„ 

ECONO  LODGE 

SUPER  e  MOTEL  _^ 

DAYS  INN „. 

HOLIDAY  INN  .„ „ 

RED  ROOF  INN 

COMFORT  INN  

HICKORY  HILL  CABINS _... 

APPALACHIAN  RESORT  INN  .... 

ECONO  LODGE 

COMPTON  INN 

REILLYS  R-ARMS  INN „... 

GLEN  FERRIS  INN  

TVGART    LAKE   STATE    PARK 
LODGE. 

CUFFSIOE  MOTOR  LODGE 

COMFORT  INN  .-. 

HILLTOP  HOUSE  HOTEL  _... 

THE  WOODS  RESORT 

ECONO  LODGE 
HIDDEN  TRAILS  .... 
RADISSON  HOTEL 
RAMADA  INN 


POBox/RtNb. 


RT.2B0X0 


PO  BOX  168  ..-., 


RT.  1 


RT.  119 


PO  BOX  50 

PO  BOX  520 

PO  BOX  56 

PO  BOX  493 „. 

PO  BOX  190 

RT  219  &  250  

RT.  33  E 

PO  BOX  284 

PO  BX  602 

RT.  19  

RT.  220  N  _ 

RT.  52 

Pli'BO  ZZZZZZ. 
PO  BOX  256 

PO  BOX  786 

FOBOX5 

SirMt  address 


3441  RT.  to  E 

6007RT.60E 

1909  HARPER  RO 

1900  HARPER  RD 

300  HARPER  PARK  OR  , 
110  HARPER  PARK  DR. 
2014  HARPER  RD .... 
207  S.  Mk»«NGTON  ST 


PO  BOX  1566 

188  PATRKX  HENRY  WAY 
E.  WASHINGTON  ST 


907  E.  WASHINGTON  ST  - 

1607  BIGLEY  AVE 

2380  SISSONVILLE  DR 

3320  MACCORKLE  AVE  »» , 

5311  MACCORKLE  AVE  ....„ 

3103  MACCCWKLE  AVE 


6401  MACCORKLE  AVE  „ 

200  LEE  ST.  E 

631 1  MACCORKLE  AVE  .... 
6305  MACCORKLE  AVE  .... 

2298  SISSONVILLE  DR  

250  EMK.Y  DR 

112T0LLEYST  

102  LAKEWOOD  DR 

330  GOFF  MOUNTAIN  RD 
3000  LAKE  DR  ...x 


PARK  AVE 
RT.  1  


RT.  1  

WILLIAMSON  AVE 


RT.  1  

911  DUNBAR  AVE  . 
1007  DUNBAR  AVE 


RT.  3 _ 

1185  AIRPORT  RO  ...._ 

930  E.  GRAFTON  TO  

RT.  1 _.. 

PO  BOX  929  LAUREL  CREEK 
RD. 


FLATTOP  MOUNTAIN  RD 
EXIT  28  OFF  1-77  


1307  WASHINGTON  AVE 

PO  BOX  119  

RT.  1  


US  RT.  340  

POLK  ST.  &  RT. 
400  RIDGE  ST  . 


340 


3325  RT.  60  E  

5601  PEYTON  CT 
1001  3RD  AVE  -.> 
5600  RT.  60  E  


aty/State/Zp 


ALDERSON.  WV  24910- 

BARBOURSVILLE.  WV  25504- 
BARBOURSVIXE,  WV  25604- 

BECKLEY,  WV  25801- 

BECKLEY.  WV  25801- 

BECKLEY.  WV  25801-  

BECKLEY.  WV  25801- 

BECKLEY.  WV  25801-  

BERKELEY      SPRINGS. 

2541 1-. 
BRIDGEPORT.  WV  26330- 
BRIDGEPORT,  WV  26330- 
BRIDGEPORT.  WV  26330- 
CAIRO,  WV  26337- 


WV 


CHAPMANVILLE.  WV  25508-  . 
CHARLES  TOWN.  WV  25414- 
CHARLES  TOWN,  WV  25414- 


CHARLES  TOWN,  WV  2541^ 
CHARLESTON,  WV  25302- 
CHARLESTON.  WV  25312- 
CHARLESTON,  WV  25312- 
CHARLESTON.  WV  25304- 
CHARLESTON,  WV  25304- 


CHARLESTON.  WV  25304-  . 
CHARLESTON,  WV  25302-  . 
CHARLESTON,  WV  25304-  . 
CHARLESTON,  WV  25304-  . 
CHARLESTON,  WV  25312-  . 
CLARKSBURG,  WV  26301-  . 
CLARKSBURG,  WV  263C1-  . 
CROSS  LANES.  WV  25313- 
CROSS  LANES.  WV  2531»- 
DANIELS.  WV  25832- 


DANVILLE,  WV  25053- 

DAVIS,  WV  26260-  

DAVIS,  WV  26260- 


DAVIS,  WV  26260- 

DAVIS.  WV  26260- 

DAVIS,  WV  26260- 

DAVIS.  WV  26260- ...„ 

DUNBAR.  WV  25064- 

DUNBAR.  WV  25064- 

ELKINS.  WV  26241- 

ELKiNS,  WV  26241-  

ELKINS,  WV  26421- 

FAIRMONT.  WV  26554- 

FAIRMONT,  WV  26554-  

FAIRMONT.  WV  26554-  . 

FAYETTEVILLE,  WV  25840- 

FRANKUN.  WV  26807- 

GHENT.  WV  2584»- :.. 

GHENT.  WV  25843-  

GILBERT,  WV  25621-  _ 

GLEN  DALE.  WV  26038-  ...„. 
GLEN  FERRIS,  WV  25090-  .. 
GRAFTON,  WV  26354-  


HARPERS  FERRY.  WV  2S42S- 
HARPERS  FERRY.  WV  25425- 
HARPERS  FERRY.  WV  25425- 

HEDGESVILLE.  WV  25427- 

HUNTINGTON.  WV  25706-  ...... 

HUNTINGTON.  WV  25705- 

HUNTINGTON,  WV  2S7tt-  ...... 

HUNTINGTON,  WV  25705- 


Telephone 


304-446-2560 
304-736-8772 
304-73B-8874 
304-256-2161 
304-»5-2161 
304-255-6291 
304-25^^21 
304-253-0802 
304-^58-2210 

304-842-7381 
304-842-6411 
304-842-7115 
304-643-2901 

304-856-7182 
304-725-1402 
304-725-8441 

304-725-2041 
304-345-3600 
304-343-1611 
304-346-8820 
304-925-4736 
304-344-2461 

304-925-0451 
304-34S-6500 
304-925-0471 
304-92S-69S3 
304-342-4961 
304-623-2600 
304-842-7371 
304-776-8070 
304-776-5917 
304-763-2000 

304-369-3732 
304-866-4572 
304-259-6245 

304  ODD  439i 
304-259-5119 
304-259-5211 
304-866-4166 
304-768-6888 
304-768-1000 
304-636-7711 
304-636-5311 
304-636-6500 
304-367-1370 
304-366-5500 
304-366-6800 
304-574-3443 

304-358-2078 
304-787-5558 
304-787-3250 
304-664-2238 
304-845-5322 
304-632-1111 
304-266-2320 

304-535-6302 
304-535-6391 
304-535-6321 
304-754-7977 
304-529-1334 
304-736-1415 
304-525-1001 
304-736-3451 


BEST  COPY  AVAILABLE 
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Properly  nam* 


RED  ROOF  INN  

DAYS  INN 

RED  ROOF  INN 

WILDERNESS  PLANTATION  

GATEWAY  MOTEL  

CANDLEWYCK  INN 

KEYSER  INN 

LEWISBURG  SUPER  8  MOTEL  . 

OLD  COLONY  INN  

LOGAN  MOTOR  LODGE 

SUPER  8  MOTEL  

COLONIAL  MOTEL 

ARBORGATE  INN 

COMFORT  INN  

DAYS  INN  SHENANDOAH 

KRISTA  LITE  MOTEL  

MARTINSBURG  MOTEL  

OAK  CREST  MOTEL  

SHERATON      INN      MARTINS- 
BURG. 

SUPER  8  MOTEL  

MASON  MOTEL 

VALLEY  VIEW  MOTEL 

COMFORT  INN 

LIBERTY  MOTEL 

EVANS  MOTEL 

COMFORT  INN  MORGANTOWN 

EURO  SUITES  

HOLIDAY      INN      STAR     CITY 
BLDGS  A  4  C  ONLY. 

HOLIDAY  MOTEL  

THE  HAMPTON  INN 

GRANDVIEW  PARK  

MOUNDSVIUE  PLAZA  

PLAZA  INN  


TRAVELERS  INN 


HOLIDAY  INN  

ECONOMY  MOTEL  

BLENNERHASSETT 

ECONO  LODGE 

RED  ROOF  INN  

TUCKER  COUNTRY  INN  

PENCE  SPRINGS  LODGE  

HOMESTEAD  INN  

COMFORT  INN  

DAYS  INN  

UND  MARK  INN  

TURNPIKE  MOTEL 

PONDEROSA  LODGE _.. 

SERENITY  MOTEL  . 

BEST  PATE  MOTEL 

WASHINGTON  MOTEL  

ECONO  LODGE 

SUPER  8 

HEORlCKsiu  MOTEL  OLD* 

MAIN  SECTION. 

SMOKE  HOLE  CABINS  

YOKUMS  VACATIONLAND 

MOTEL  &  CABINS. 
BAVARIAN  INN  &  LODGE 


SILVER  CREEK  RESORT 

SPRUCE  LODGE 

THE  INN  AT  SNOWSHOE 

TIMBERLINE  LODGE  .... 
WHISTLE    PUNK    VILLAGE 


RAMADA  INN  MOTORLOOGE  & 
BLOG.  3  ONLY. 


POBox/RtNo. 


PO  BOX  96  .. 
PO  BOX  838 


RT.  220  8 


POBOX84 


PO  BX  249A 


PO  BOX  166A 


PO  BX  457  ... 
PO  BOX  306 


P0B0X14 


PO  BOX  225 


P0B0X1 


POBOX99 


P0B0X51 


RT.  72  N  

PO  BOX  90  .. 
PO  BOX  146 
RT.  460  


PO  BOX  14B 


RT.  2  BOX  33 


RT.33 


HC  59  BOX  39 


RT.  1  BOX  30 


POBOX10 
POBOX10 
POBOX10 
POBOX10 


Street  address 


5190RT.  60E  

PUTNAM  VILLAGE  DR 
PUTNAM  VILLAGE  DR 


MINGO  &  WV  ST 

65  S.  MINERAL  

PO  BOX  160 

550  N.  JEFFERSON  ST 
635  N.  JEFFERSON  ST 
RT.  10  S.  BOX  IS 
316  RIVERVIfWJ 

RT.  80  . ^ 

1599EDIWIN1 

2800  AIKE 

209  VIKING  WAY 

RT.  1  

1403  N.  QUEEN  ST  ... 

RFD  5 

301  FOXCROFT  AVE 


1600  EDWIN  MILLER  BLVD 
RT.  33  


RT.  14  &  1-77 


508  N.  MAIN  ST  

RT.  9  

501  CHESTNUT  RIDGE 
1400  SARATOGA  AVE  .. 


1712  MU.EGROUND  RD 
1053  VANVOORHIS  RD  . 

RD.  4 

1400  LAFAYETTE  

219  N.  STATE  RT.  2  


519  N.  STATE  RT.  2 


340  VIRGINIA  ST 

530  S.  4TH 

320  MARKET  ST  . 

RT.  50  41-77  

3714  7TH  ST  


RT.  3  „.. 

RT  3 

AMBROSE  Ln'"."!!!I 

RT.  460  1-77 , 

409  THORN  ST  , 

1119  0AKVALERD., 

RT.  60  4  RT.  2  

401  N.  MILDRED  ST 


410  WASHINGTON  ST 

1  HOSPITALITY  DR  

102  DUKE  ST  


1  SILVER  CREEK  PKWY 


Oty/State/Zip 


HUNTINGTON,  WV  25705- 

HURRICANE.  WV  25521- 

HURRICANE.  WV  25521- 

JANE  LEW,  WV  26378- 

KERMIT.  WV  25674-  

KEYSER.  WV  26726-  _ 

KEYSER.  WV  26726-  , 

LEWISBURG.  WV  24901-  ^ 

LEWISBURG.  WV  24901-  

LOGAN.  WV  25601-  „, 

LOGAN,  WV  25601-  

MAN.  WV  25635- 

MARTINSBURG.  WV  25401-  .... 
MARTINSBURG,  WV  25401-  .. 
MARTINSBURG.  WV  25401-  .... 
MARTINSBURG.  WV  25401-  .... 
MARTINSBURG.  WV  25401-  .... 
MARTINSBURG.  WV  25401-  . 
MARTINSBURG,  WV  25401-  .... 

MARTINSBURG,  WV  25401-  .  . 

MASON,  WV  25260- 

MILLCREEK,  WV  26280- 

MINERAL  WELLS,  WV  26150-  .. 
MINERAL  WELLS,  WV  26150-  .. 

MOOREFIELD,  WV  26836-  

MORGANTOWN,  WV  26505-  ... 
MORGANTOWN.  WV  26505-  .... 
MORGANTOWN,  WV  26505-  .... 


MORGANTOWN,  WV  26505- 
MORGANTOWN,  WV  26505- 
MOUNDSVILLE,  WV  26041-  . 
MOUNDSVILLE.  WV  26041-  . 


WV 


WV 


NEW       MARTINSVILLE. 

2615S-. 
NEW       MARTINSVILLE, 

26155-. 

OAK  HILL.  WV  25901- 

PADEN  CITY.  WV  26159- 

PARKERSBURG.  WV  26101- 
PARKERSBURG,  WV  26101- 
PARKERSBURG,  WV  26101-  , 

PARSONS,  WV  26287-  

PENCE  SPRINGS.  WV  24962- 
PETERSBURG,  WV  26847-  .... 

PRINCETON.  WV  24740- 

PRINCETON,  WV  24740- 

PRINCETON,  WV  24740- 

PRINCETON,  WV  24740- 

RAINELLE.  WV  25962- 

RANSON,  WV  2543ft- 

RAVENSWOOD,  WV  26164- 
RAVENSWOOD,  WV  26164-  ... 

RIPLEY,  WV  25271-  

RIPLEY.  WV  25271-  ." 

SENECA  ROCKS.  WV  26884- 

SENECA  ROCKS.  WV  26884- 
SENECA  ROCKS.  WV  26884- 


WV 


2ND  AVE.  4  B  ST 


SHEPHERDSTOWN. 

25443-. 
SLATYFORK.  WV  26291-  ...... 

SNOWSHOE.  WV  26209- 

SNOWSHOE,  WV  26209- 

SNOWSHOE.  WV  26209- 

SNOWSHOE.  WV  2620»-  ....„ 

SOUTH     CHARLESTON.     WV 
I     2S30&-. 


Talephorw 


304-73^-3737 

304-757-8721 

304-757-6392 

304-884-7095 

304-393-3221 

304-788-6594 

304-788-0913 

304-647-3188 

304-645-2345 

304-752-8110 

304-752-8787 

304-583-6138 

304-267-2211 

304-263-6200 

304-263-1800 

304-260-0906 

304-263-4771 

304-267-2118 

304-267-5500 

304-263-0801 
304-773-9000 
304-335-6226 
304-489-9600 
304-489-9201 
304-538-7771 
304-296-9364 
304-598-1000 
304-599-1680 

304-292-3303 
304-599-1200 
304-645-9810 
304-645-9650 
304-455-4490 

304-455-3355 

304-465-0571 
304-337-8558 
304-422-3131 
304-422-5401 
304-485-1741 
304-478-2100 
304-445-2606 
304-257-1049 
304-487-6101 
304-425-8100 
304-425-3585 
304-425-2268 
304-438-7113 
304-725-1447 
304-273-3445 
304-273-5356 
304-372-5000 
304-372-8880 
304-567-2111 

304-257-4442 
304-567-2351 

304-876-2551 

304-572-4000 
304-572-2900 
304-572-2900 
304-572-2900 
304-572-2900 

304-744-4641 
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Property  name 


RED  ROOF  INN  2 


RED  ROOF  INN  MAIN  . 

DAYS  INN  STAR  CITY 

BEST  WESTERN  

COMFORT  INN  

ECONO  LODGE 

SUPER  8  MOTEL  

DAYS  INN  SUTTON  .... 

LLOYD'S  MOTEL  

DAYS  INN  WHEELING 

MID  TOWN  MOTEL  

MATHIS  MOTEL  


COMFORT  INN 

SUPER  8  MOTEL  

ECONO  LODGE  WESTOVER  .... 

FORT  HENRY  MOTOR  INN  

HAMPTON  INN  

MCCLURE  HOUSE  

OGLEBAY  WILSON  LODGE  

CSX  HOTELS  THE 

GREENBRIER. 
OLD  WHITE  MOTEL 


SYCAMORE  INN 
DAYS  INN  


Wyoming 

ALPEN  HAUS 

FLYING  SADDLE  LODGE  

MARBLETON  INN 

HO  JO  INN  

SUPER  8  MOTEL  

DAYS  INN  

HOLIDAY  INN  CASPER  

LA  OUINTA  INN  

MOTEL  6 

SUPER  8  LODGE  

THE  KaLY 

AMERICAN  FAMILY  LODGE 

BURNS  WEST  MOTEL 

DAYS  INN  

FLYING  J  COMFORT  INN 

HOLDING'S  LITTLE  AMERICA  .. 

LA  OUINTA  INN  

LUXURY  MOTEL  

MOTEL  6  

SUPER  8  MOTEL  

BEST  WESTERN  SUNRISE 

BEST  WESTERN  SUNSET  

CODY  MOTOR  LODGE  

COMFORT    INN    AT    BUFFALO 
BILL  VILLAGE/CODY. 

KELLY  INN  

SUPER  8  MOTEL 

ENEHGY  INN  

CKIEPi  AIN  MOTEL  

SUPER  6  MOTEL 

BEAR  RIVER  INN  

DUNMAR  MOTEL  

EVANSTON  INN  

SUPER  8  MOTEL  

WESTON  PLAZA  HOTEL  

WHIRL  INN  MOTEL  

DAYS  INN  

HIGH  PLAINS  LODGE 

HOLIDAY  INN  

PRIME  RATE  MOTEL 

RAMADA  LIMITED  GILLETTE  .... 
SUPER  8  MOTEL  


POBox/RtNo. 


RT  19  BX  969 


RT.  2  BOX  31 
PO  BOX  666  . 


PO  BOX  258 
PO  BOX  220 


PO  BOX  639 

CLEARMONT  RT 


EXITI-aO 


Street  address 


4006  MCCORKLE  AVE.  SW 


4006  MCCORKLE  AVE 


366  BOYERS  AVE  .... 
1203  S  BROAD  ST  .. 
903  INDUSTRIAL  DR. 


N 


306  MERCHANTS  WALK 

2000  SUTTON  LN  

2210  SUTTON  LN  

1-70  &  DALLAS  PIKE  


207  2ND  AVE.  RT.  10  &  RT  119 
N. 


12  MARKET  PL  

15  COMMERCE  DR  .... 
2501  NATIONAL  RD  .... 

795  NATIONAL  RD 

1206  MARKET  ST  

OGLEBAY  PARK  

STATION  H  BOX  2025 

865  E.  MAIN  ST 


201  W.  2ND  AVE 
1-77  4  RT.  31   


405  WINKLEMAN 


BOX  10  

400  W.  F  ST  

300  W.  F  ST  

301  E.  E  ST  

1150WILKENS 

3838  CY  AVE 

821  N.  POPLAR 

5401  WALKER  RD  

HILLSDALE  RD  

2360  W.  LINCOLNWAY 

2245  ETCHEPARE  

2800  W.  LINCOLNWAY 
2410  W.  LINCOLNWAY 
1805WESTLANDRD... 
1735WESTLANDRD  ... 
1900  W.  LINCOLNWAY 

1407  8THST  

1601  SHERIDAN  AVE  .. 
1455  SHERIDAN  AVE  .. 
1601  SHERIDAN  AVE  .. 


2513GREYBULLHWY  

730  YELLOWSTONE  AVE  .. 

360  N.  US  HWY.  30 

815  E.  RICHARDS  ST 

314  RUSSELL  AVE  

261  BEAR  RIVER  DR 

1601  HARRISON  DR 

247  BEAR  RIVER  DR 

70  BEAR  RIVER  DR 

1983  HARRISON  DR 

1724  HARRISON  DR 

JUNCTION  HWY.  59  &  1-90  , 

109  N.  US  HWY.  14-16  

2009  S.  DOUGLAS  HWY  ...., 

2105  RODGERS  DR  

608  E.  2ND  ST  

208  DECKER  CT 


City/State/Zip 


WV 


WV 


SOUTH     CHARLESTON. 

2S309-. 
SOUTH     CHARLESTON. 

25309-. 

STAR  aTY,  WV  26505-  

SLiMMERSVILLE.  WV  26651-  ... 
SUMMERSVILLE.  WV  26651-  ... 
SUMMERSVILLE.  WV  25651-  ... 
SUMMERSVILLE.  WV  26651-  ... 

SUTTON.  WV  26601-  

SUTTON.  WV  26601-  

TRIADELPHIA.  WV  25059-  

WELLS8URG.  WV  26070-  

WEST  LOGAN,  W^.'  25601- 


WESTON.  WV  26452-  

WESTON,  VA^  26452-  

WESTOVER.  WV  26505-  .. 
WHEELING.  WV  26Q03-  .... 
WHEELING.  WV  26003-  .... 
WHEELING.  WV  26003-  .... 
WHEELING.  WV  26003-  .... 
WHITE  SULPHUR  SPGS.. 

24986-. 
WHITE  SULPHUR  SPGS..  WV 

24986-. 

WILLIAMSON.  WV  25661-  

WILLIAMSTOWN.  WV  26187-  ... 


WV 


ALPINE.  WY  83128-  

ALPINE.  WY  83218-  

BIGPINEY.  WY83113-.. 
BUFFALO.  WY  82834-  ... 
BUFFALO.  WY  82834-  ... 
CASPER.  WY  82601-  ...» 

CASPER.  WY  82601-  

CASPER.  WY  82601-  

CASPER.  WY  828601  -  .. 

CASPER.  WY  82601-  

CASPER.  WY  82601-  

CHEYENNE,  WY  82009- 
CHEYENNE.  WY  82060- 
CHEYENNE.  WY  82001- 
CHEYENNE.  WY  82009- 
CHEYENNE.  WY  82001- 
CHEYENNE.  WY  8200*- 
CHEYENNE,  WY  82009- 
CHEYENNE,  WY  82009- 
CHEYENNE.  WY  82009- 

CODY.  WY  82414- 

CODY,  WY  82414- 

CODY.  WY  82414- 

CODY.  WY  82414- 


CODY.  WY  82414- 

CODY,  WY  82414- 

DIAMONDVILLE.  WY  83116- 
DOUGLAS.  WY  82633-  

DOUGLAS,  WY  82633-  

EVANSTON.  WY  82930-  

EVANSTON.  WY  82930-  

EVANSTON.  WY  82930-  

EVANSTON,  WY  82930-  

EVANSTON.  WY  82930-  

EVANSTON.  WY  82930-  . 

GILLETTE.  WY  82716-  

GILLETTE.  WY  82716- 

GILLETTE.  WY  82716-  

GILLETTE,  WY  82716-  

GILLETTE.  WY  82716- 

GILLETTE.  WY  82716- 


Telephone 


304_744_1500 

304-744-1500 

304-598-2120 
304-672-6900 
304-872-6500 
304-872-5151 
304-872-4888 
304-765-5055 
304-765-5779 
304-547-0610 
304-394-5343 
304-752-5252 

304-269-7000 
304-843-1991 
304-296-6774 
304-242-3131 
304-233-0440 
304-232-0300 
304-243-4000 
304-536-1110 

304-536-2441 

304-235-3656 
304-375-3730 


307-654-7545 
307-654-7561 
307-276-5331 
307-684-2256 
307-684-2531 
307-235-6668 
307-235-2531 
307-234-1159 
307-234-3903 
307-266-3480 
307-266-2400 
307-632-8901 
307-547-3557 
307-778-6877 
307-638-7202 
307-634-2771 
307-632-7117 
307-638-2550 
307-635-6806 
307-635-8741 
307-587-5566 
307-587-4265 
307-527-6291 
307-537-5556 

307-527-5505 
307-527-6214 
307-877-6901 
307-358-2673 
307-358-6800 
307-789-0791 
307-789-3770 
307-789-2612 
307-789-7510 
307-789-0783 
307-789-9610 
307-682-3999 
307-635-1989 
307-686-3000 
307-686-8600 
307-682-9341 
307-682-8078 
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Prepeily  name 


TOWER  WEST  LODGE 

SUPER  8  MOTEL  

ANTHER  MOTEL  ^ 

ANVIL  MOTEL 

CACHE  CREEK  MOTEL 

COWBOY  VILLAGE  RESORT 

DAYS  INN  __ 

ELK  COUNTRY  INN  

EXECUTIVE  INN 

FLAT  CREEK  MOTEL 

FORTY  NINER  MOTEL 

LAZY  X  MOTEL  

RANCH  INN  ..._ 

RUSTY  PARROT  LOCXaE 

WORT  HOTEL 

WYOMING  INN  

PRONQHOHN  LODGE 

CAMELOT  MOTEL 

FOSTERS  COUNTRY  INN  

MOTEL  e  .-. „ 

LITTLE  AMERICA  HOTEL 

SUPER  8  MOTEL  

COVERED  WAGON  MOTEL  . 

THE  ZZZZ  INN  ..„ 

SLEEP  INN 

SUPER  8  MOTEL  

CIRCLE  B  MOTEL 

HOLIDAY  INN  

MOUNTAIN  VIEW  MOTEL  .„ 

SUPER  8  MOTEL  _ 

INN  AT  ROCK  SPRINGS 

LA  OmNTA  INN 

MOTEL  e 

MOTEL  8 

BEST     WESTERN     SHERIDAN 
CENTER 

HOUDAY  INN  SHERIDAN 

^''U-  'NN  ^..— ._...„_,. 

DOR  RAY  MOTEL  

SUPER  8  MOTEL  

SETTLERS  INN  .„ 

SUPER  8  MOTEL  ....„ _.... 


POBox/RtNa 


POBOX1 


SfrMladdrsss 


109  N,  US  HWY.  14-16  ™ 
280  N.  FLAMING  GORGE 
43  W.  PEARL  _»... 

215  N.  CACHE _ 

390  N.  GLENWOOO 
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DEPARTMENT  OF  THE  l^f^ERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  ni  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  E)epartment  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Second 
Amendment  to  the  March  24, 1993 
Agreement  Between  the  Crow  Tribe  and 
the  State  of  Montana  Concerning  Class 
ni  Gaming,  executed  on  August  31, 
1993. 


DATES:  This  action  is  effective  on 
November  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  November  5, 1993. 
Marshal]  M.  Cutsforth. 

Acting  Assistant  Secretary— Indian  Affairs. 
(FK  Doc.  93-29057  Filed  11-26-93;  8:45  am) 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospttais  and  Other  Non-Profit 
Organizations 

AGENCY:  Office  of  Management  and 
Budget. 

action:  Final  Revision  to  0MB  Circular 
A-110,  "Unifomi  Administrative 
Requirements  for  Grants  and 
Ageements  With  ^^^tipps  of  Higher 
Eoncation,  Ho^itdlBp) Other  Non- 
canoi] 


Profit  Organizaffaqs. 


SUMMARY:  Office  of  Management  and 
Budget  (0MB)  Circular  A-110  provides 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  in 
the  administration  of  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations. 

0MB  issued  Circular  A-110  in  1976 
and,  except  for  a  minor  revision  in 
February  1987.  the  Circular  contains  its 
original  provisions.  To  update  the 
Circular.  0MB  established  an 
interagency  task  force  to  review  the 
Circular.  The  task  force  solicited 
suggestions  for  changes  to  the  Circular 
from  university  groups,  non-profit 
organizations  and  other  interested 
parties  and  compared,  for  consistency, 
the  provisions  of  similar  provisions 
applied  to  State  and  local  governments. 
The  revised  Circular  reflects  the  results 
of  these  efforts. 

DATES:  Provisions  that  affect  Federal 
agencies  are  effective  December  29. 
1993.  Provisions  that  affect  grantees  will 
be  adopted  by  agencies  in  codified 
regulations  by  May  30. 1994.  Earlier 
implementation  is  encouraged. 
ADDRESSES:  Office  of  Management  and 
Budget.  Office  of  Federal  Financial 
Management,  Financial  Standards  and 
Reporting  Branch,  room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503.  For  a  copy  of  this  Circular, 
contact  Office  of  Administration, 
Publication  Office,  room  2200,  New 
Executive  Office  Building,  Washington, 
DC  20503.  or  telephone  (202)  395-7332. 
FOR  FURTHER  INFORMATION  CONTACT: 
Palmer  Marcantonio,  Financial 
Standards  and  Reporting  Branch,  Office 
of  Federal  Financial  Management. 
Office  of  Management  and  Budget 
(telephone:  202-395-3993). 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

0MB  pubhshed  a  notice  in  the 
Federal  Register  (57  FR  39018)  on 


August  27, 1992,  requesting  comments 
on  proposed  revisions  to  0MB  Circular 
A-110.  Interested  parties  were  invited 
to  submit  comments.  0MB  received 
over  200  comments  from  Fed^al 
agencies,  non-profit  organizations, 
professional  organizations  and  others. 
All  comments  were  considered  in 
developing  this  final  revision. 

The  following  section  presents  a 
summary  of  the  major  comments, 
grouped  by  subject,  and  a  response  to 
each  comment.  Other  changes  have  been 
made  to  increase  clarity  and  readability. 

B.  Comments  and  Responses        • 

General 

Comment:  Provide  Federal  agencies 
the  necessary  discretion  to  grant  waivers 
on  a  case-by-case  basis. 

Response:  Amended  Circular  to 
provide  Federal  agencies  the  authority 
to  grant  exceptions  on  a  case-by-case 
basis. 

Comment:  Cleirify  the  provisions 
concerning  the  allowabiuty  of  fees  or 
profits. 

Response:  No  change.  Generally  fees 
and  profits  are  not  paid  to  recipients 
unless  authorized  by  legislation.  Fees 
and  profits  are  discussed  in  the  various 
cost  principles. 

Pre-Award  Requirements 

Comment:  E)elete  or  revise  section  on 
"Advance  Public  Notice  and  Priority 
Setting." 

Response:  Amended  the  section  to 
give  Federal  agencies  more  flexibiUty. 

Comment:  Ajnend  the  section  on 
"Special  Award  Conditions"  to:  (1) 
include  quantifiable,  objective  measures 
which  may  trigger  special  award 
conditions;  (2)  provide  for  an  appeals 
process;  and,  (3)  conform  to  the  grants 
management  common  rule  covering 
State  and  local  governments  to  the 
extent  practicable. 

Response:  OMB  expanded  this  section 
to  require  Federal  agencies  to  provide 
more  information  to  recipients 
including  an  explanation  of  how 
recipients  may  request  reconsideration 
of  additional  requirements.  However, 
OMB  does  not  believe  it  is  practical  to 
provide  quantifiable  measures.  Most  of 
the  additional  requirements  are  based 
on  qualitative  considerations  rather  than 
quantitative  ones.  Also,  OMB  amended 
this  section  to  conform  to  the  grants 
management  common  rule  to  the  extent 
practicable. 

Post-Award  Requirements 

Comment:  The  definition  of  "in-kind 
contribution"  is  not  the  same  as  the  one 
used  in  the  grants  management  common 
rule  for  State  and  local  governments. 


Response:  Redefined  third  party  in- 
kind  contributions  to  mean  the  value  of 
non-cash  contributions  fi-om  third 
parties.  All  grantee  contributions 
whether  in  the  form  of  property  or  cash 
are  referred  to  as  "contributions"  and 
are  subject  to  the  respective  cost 
principles.  This  change  is  consistent 
with  the  provisions  of  the  Common 
Rule, 

Comment:  Allow  grantees  to  use 
unrecovered  indirect  cost  as  cost 
sharing  or  matching. 

Response:  Added  a  provision  to  the 
Circular  which  provides  that 
unrecovered  indirect  cost  may  be 
included  as  part  of  cost  sharing  or 
matching  with  the  Federal  agency's 
prior  approval. 

Comment:  In  identifying  contributed 
services  to  federally-funded  programs, 
university  recipients  should  be  entitled 
to  assign  fringe  benefits  on  the  same 
basis  as  they  would  if  services  were 
compensated,  as  long  as  such  costs  meet 
all  other  stated  criteria. 

Response:  No  change.  The  Circular 
provides  that  paid  fringe  benefits  for 
volunteer  services  that  are  reasonable, 
allowable  and  allocable  may  be 
included  in  the  valuation  of  the 
services.  This  is  a  hberahzation  of  the 
current  Circular.  It  recognizes  that  some 
donated  services  originate  from  third 
parties  that  pay  fringe  benefits. 

Comment:  Tne  requirement  to 
develop  unit  cost  information  is  not 
appUcable  to  scientific  research  and 
related  activities. 

Response:  No  change.  The  Circular 
covers  many  programs,  other  than 
research  where  unit  cost  data  are  useful. 
The  Qrcular  does  not  require  the 
development  of  imit  cost  data  for  those 
programs  where  it  is  not  practical  to  do 
so. 

Comment:  The  criteria  for  informing 
the  Federal  agency  of  uumeeded 
property  should  be  changed  to  conform 
to  the  criteria  in  the  grants  management 
common  rule  for  State  and  local 
governments. 

Response:  Changed  the  criteria  used 
for  reporting  unneeded  property.  The 
Circular  now  provides  for  recipients  to 
use  the  fair  market  value  of  unneeded 
property  rather  than  its  acquisition  cost 
to  determine  whether  the  property  must 
be  reported  to  the  Federal  agency.  This 
change  is  consistent  with  the  provisions 
of  the  Common  Rule. 

Comment:  Interest  earned  on  Federal 
advances  of  grant  funds  should  be 
returned  to  a  single  entity  (e.g.,  the 
Department  of  the  Treasury)  rather  than 
each  individual  Federal  awarding 
agency. 

Response:  Amended  Circular  to 
provide  that  all  interest  earned  on 
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Federal  advances  shall  be  remitted  to 
the  Department  of  Health  and  Human 
Services  PHHSJ,  DHHS  is  the  largest 
granting  agency  and  administers  a 
sophisticated  payment  management 
system^ 

Comment:  The  definition  of  program 
income  should  provide  for  deduction  of 
costs  incidental  to  program  income. 

Response:  No  diange.  Because  of  the 
different  amounts  and  types  of  program 
income.  0MB  believes  the  accounting 
for  costs  incurred  in  connection  with 
program  income  should  be  considered 
on  a  program-by'program  basis. 

Comment:  Au  program  income 
regardless  of  whether  the  deductive, 
matching,  or  additive  alternative  is 
authorized,  should  be  used  by  recipients 
before  they  request  additional  cash 
pajTuents. 

Response:  Amended  the  Circular  to 
clarify  that  all  program  income  should 
be  used  by  recipients  before  they 
request  additional  cash  payments. 

Comment:  The  requirement  for 
recipients  to  ".  .  .  follow  a  procedure  to 
avoid  purchasing  unnecessary  or 
duplicative  items"  is  resulting  in  costly 
delays  in  purchasing  research 
equipment  Federal  auditors  have 
interpreted  this  requirement  to  mean 
recipients  must  esUblish  a  costly 
equipment  screening  process. 

Response:  Amended  the  Circular  to 
provide  that  recipients  must  determine, 
through  an  appropriate  process,  that 
existing  equipment  is  not  available  to 
meet  the  new  requirement.  The  original 
requirement  was  not  intended  to 
establish  a  costly  equipment  screening 
process. 

Comment:  Authority  to  incur  pre- 
award  costs,  to  initiate  one  time 
extensions  of  assistance  agreements,  and 
to  carry  forward  unobligated  balances 
should  not  require  prior  approval  imless 
specifically  required  by  the  Federal 
agency. 

Response:  Amended  the  Circular  to 
provide  that  recipients  of  research 
awards,  because  of  the  nature  of  the 
programs,  are  not  required  to  obtain 
prior  approval  to:  (1)  incur  pre-award 
costs,  (2)  extend  an  assistance  program, 
or  (3)  carry  forward  unobligated 
balances  unless  specifically  required  by 
the  Federal  agency. 

After-the-Award  Requirements 

Comment:  The  Circular  allows 
Federal  agencies  to  recover  funds  on  the 
basis  of  a  later  audit  or  review.  A 
number  of  commenters  said  the  only 
way  funds  should  be  recovered  after  the 
closeout  of  an  awaid  is  on  the  basis  of 
an  audit. 

Response:  No  change.  Gcantees  which 
certify  that  rata  agreements  contain  no 


unallowable  cost  are  required  to 
reimburse  the  Federal  Government  for 
any  cost  that  is  later  found  to  be 
unallowable  through  legal  means  other 
than  audit 
John  B.  Arthur. 

Assistant  Director  for  Administration. 
Circular  No.  A-110  Revised  "^ 

To  the  Heads  of  Executive  Departments  and 
Establishments  ^ 

Subject:  Uoifonn  Administrative 

Requirements  £ar  Grants  and  Agreements 
With  iDstitutions  of  Higtisr  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations 

1.  Purpose.  This  Circular  sets  forth 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  in  the 
administration  of  grants  to  and  agreements 
with  institutions  of  higher  education, 
hospitals,  and  other  non-profit  organizations. 

2.  Authority.  Circular  A-110  is  issued 
under  the  authority  of  31  U.S.C.  503  (the 
Chief  Financial  OfBcera  Act),  31  U.S.C.  1111, 
41  U.S.C.  405  (the  Office  of  Federal 
Procurement  Policy  Act),  Reorganization 
Plan  No.  2  of  1970,  and  E.O.  11541 
("Prescribing  the  Duties  of  the  Office  of 
Management  and  Budget  and  the  Domestic 
Policy  Council  in  the  Executive  Office  of  the 
President"). 

3.  Policy.  Except  as  provided  herein,  the 
standards  set  forth  in  this  Circular  are 
applicable  to  ail  Federal  agencies  If  any 
statute  specifically  prescribes  policies  or 
specific  requirements  that  differ  from  the 
standards  provided  herein,  the  provisions  of 
the  statute  shall  govern. 

The  provisions  of  the  sections  of  this 
Circular  shall  be  applied  by  Federal  agencies 
to  recipients.  Recipients  shall  apply  the 
provisions  of  this  Circular  to  subrecipients 
performing  substantive  work  under  grants 
and  agreements  that  are  passed  through  or 
awarded  by  the  primary  recipient,  if  such 
subrecipients  are  organizations  described  in 
paragraph  1. 

This  Circular  does  not  apply  to  grants, 
contracts,  or  other  agreements  between  the 
Federal  Government  and  units  of  State  or 
local  governments  covered  by  0MB  Circular 
A-102,  "Grants  and  Cooperative  Agreements 
with  State  and  Local  Governments,"  and  the 
Federal  agencies'  grants  management 
common  rule  which  standardized  and 
codified  the  administrative  requirements 
Federal  agencies  unpose  on  State  and  local 
grantees.  In  addition,  subawards  and 
contracts  to  State  or  local  governments  are 
not  covered  by  this  Circular.  However,  this 
Circular  applies  to  subawards  made  by  State 
and  local  governments  to  organizations 
covered  by  this  Circular.  Federal  agencies 
may  apply  the  provisions  of  this  Circular  to 
commercial  organizations,  foreign 
governments,  organizations  under  the 
jurisdiction  of  foreign  governments,  and' 
international  oiganieatlons. 

4.  D^nitions  Definitions  of  key  terms 
used  in  this  Circular  are  contained  in  Section 
.2  in  the  Attachment. 

5.  Required  Action.  The  specific 
requirements  and  responsibilities  of  Federal 
agencies  and  institutions  of  higher  education. 


hospitals,  and  other  non-profit  organizations 
are  set  forth  in  this  Circular.  Federal  agencies 
responsible  for  awarding  and  administering 
grants  to  and  other  agreements  with 
organizations  described  in  paragraph  1  shall 
adopt  the  language  in  the  Qrcular  unless 
difi^erent  provisions  are  required  by  Federal 
statute  or  are  approved  by  0MB. 

6.  0MB  Responsibilities.  0MB  will  review 
agency  regulations  and  implementation  of 
this  Circular,  and  will  provide  interpretations 
of  policy  requirements  and  assistance  to 
insure  effective  and  efficient  implementation. 
Any  exceptions  will  be  subject  to  approval  by 

0MB,  as  indicated  in  Section .4  in 

the  Attachment.  Exceptions  will  only  be 
made  in  particular  cases  where  adequate 
justification  is  presoited. 

7.  Information  Contact.  Further 
information  concerning  this  Circular  may  be 
obtained  by  contacting  the  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget,  Washington.  DC 
20503.  Telephone  (202)  395-3993. 

8.  Termination  Review  Date.  This  Circular 
will  have  a  policy  review  three  years  from 
date  of  issuance. 

9.  Effective  Date.  The  standards  set  forth  in 
this  Circular  which  affect  Federal  agencies 
will  be  effective  30  days  after  publication  of 
the  final  revision  in  the  Federal  Register. 
Those  standards  which  Federal  agencies 
impose  on  grantees  will  be  adopted  by 
agencies  in  codified  regulations  within  six 
months  after  publication  in  the  Federal 
Register.  Earlier  implementation  is 
encouraged. 

Leon  E.  Panetta, 
Director 
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Appendix  A— Contract  Provisions 
Subpart  A— General 

.1    Purpose.  This  Circular 


establishes  uniform  administrative 
requirements  for  Federal  grants  and 
agreements  awarded  to  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations.  Federal 
a'varding  agencies  shall  not  impose 
additional  or  inconsistent  requirements, 
except  as  provided  in  Sections 

4,  and 14  or  unless 

specifically  required  by  Federal  statute 
or  executive  order.  Non-profit 
organizations  that  implement  Federal 
programs  for  the  States  are  also  subject 
to  State  requirements. 
_.2    Definitions. 


(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during  a 
given  period  requiring  the  provision  of  funds 
for:  (1)  Goods  and  other  tangible  property 
received;  (2)  services  performed  by 
employees,  contractors,  subrecipients,  and 
other  payees;  and,  (3)  other  amounts 
becoming  owed  under  programs  for  which  no 
current  services  or  performance  is  required. 


(b)  Accrued  income  means  the  sum  of;  (1) 
Earnings  during  a  given  period  from  (i) 
services  performed  by  the  recipient,  and  (ii) 
goods  and  other  tangible  property  delivered 
to  purchasers,  and  (2)  amounts  becoming 
owed  to  the  recipient  for  which  no  current 
services  or  performance  is  required  by  the 
recipient. 

(c)  Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the  property 
usable  for  the  piupose  for  which  it  was 
acquired.  Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty  or 
protective  in-transit  insurance,  shall  be 
included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
recipient's  regular  accounting  practices. 

(d)  Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate  payment 
mechanism  to  a  recipient  upon  its  request 
either  before  outlays  are  made  by  the 
recipient  or  through  the  use  of  predetermined 
payment  schedules. 

(e)  Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in  the 
form  of  money  or  property  in  lieu  of  money, 
by  the  Federal  Government  to  an  eligible 
recipient.  The  term  does  not  Include, 
technical  assistance,  which  provides  ser\'ices 
instead  of  money;  other  assistance  in  the 
form  of  loans,  loan  guarantees,  interest 
subsidies,  or  insurance;  direct  payments  of 
any  kind  to  individuals;  and.  contracts  which 
are  required  to  be  entered  into  and 
administered  under  procurement  laws  and 
regulations. 

(f)  Cash  contributions  means  the  recipient's 
cash  outlay,  including  the  outlay  of  money 
contributed  to  the  recipient  by  third  parties. 

(g)  Qoseout  means  the  process  by  which  a 
Federal  awarding  agency  determines  that  all 
applicable  administrative  actions  and  all 
required  work  of  the  award  have  been 
completed  by  the  recipient  and  Federal 
awarding  agency. 

(h)  Contract  means  a  procurement  contract 
under  an  award  or  subaward,  and  a 
procurement  subcontract  under  a  recipient's 
or  subrecipient's  contract. 

|i)  Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not  borne 
by  the  Federal  Government. 

(j)  Date  of  completion  means  the  date  on 
which  all  work  under  an  award  is  completed 
or  the  date  on  the  award  document,  or  any 
supplement  or  amendment  thereto,  on  which 
Federal  sponsorship  ends. 

(k)  Disallowed  costs  means  those  charges  to 
an  award  that  the  Federal  awarding  agency 
determines  to  be  unallowable,  in  accordance 
with  the  applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in  the 
award. 

(1)  Equipment  means  tangible 
nonexpendable  personal  property  including 
exempt  property  charged  directly  to  the 
award  having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5000  or  more 
per  unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

(m)  Excess  property  means  property  under 
the  control  of  any  Federal  awarding  agency 


that,  as  determined  by  the  head  thereof,  is  no 
longer  required  for  its  needs  or  the  discharge 
of  its  responsibilities. 

(n)  Exempt  property  means  tangible 
personal  property  acquired  in  whole  or  in 
part  with  Federal  funds,  where  the  Federal 
awarding  agency  has  statutory  authority  to 
vest  title  in  the  recipient  without  further 
obligation  to  the  Federal  Government.  An 
example  of  exempt  property  authority  is 
contained  in  the  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C.  6306), 
for  property  acquired  under  an  award  to 
conduct  basic  or  applied  research  by  a  non- 
profit institution  of  higher  education  or  non- 
profit organization  whose  principal  purpose 
is  conducting  scientific  research. 

(o)  Federal  awardmg  agency  means  the 
Federal  agency  that  provides  an  award  to  the 
recipient. 

(p)  Federal  funds  authorized  means  the 
total  amount  of  Federal  funds  obligated  by 
the  Federal  Government  for  use  by  the 
recipient.  This  amount  may  include  any 
authorized  carryover  of  unobligated  funds 
from  prior  funding  periods  when  permitted 
by  agency  regulations  or  agency 
implementing  instructions. 

(q)  Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition  costs 
and  any  improvement  expenditures  paid 
with  Federal  funds. 

(r)  Funding  period  means  the  period  of 
time  when  Federal  funding  is  available  for 
obligation  by  the  recipient. 

(s)  Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and  patent 
applications  and  such  property  as  loans, 
notes  and  other  debt  instruments,  lease 
agreements,  stock  and  other  instruments  of 
property  ownership,  whether  considered 
tangible  or  intangible. 

(t)  Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants  awarded, 
services  received  and  similar  transactions 
during  a  given  period  that  require  payment 
by  the  recipient  during  the  same  or  a  future 
period. 

(u)  Outlays  or  expenditures  means  charges 
made  to  the  project  or  program.  They  may  be 
reported  on  a  cash  or  accrual  basis.  For 
reports  prepared  on  a  cash  basis,  outlays  are 
the  sum  of  cash  disbursements  for  direct 
charges  for  goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of  third 
party  in-kind  contributions  applied  and  the 
amount  of  cash  advances  and  payments  made 
to  subrecipients.  For  reports  prepared  on  an 
accrual  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for  goods 
and  services,  the  amount  of  indirect  expense 
incurred,  the  value  of  in-kind  contributions 
applied,  and  the  net  increase  (or  decrease)  in 
the  amounts  owed  by  the  recipient  for  goods 
and  other  property  received,  for  services 
performed  by  employees,  contractors, 
subrecipients  and  other  payees  and  other 
amounts  becoming  owed  under  programs  for 
which  no  current  services  or  performance  are 
required. 

(v)  Pereona7prope/ty  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical  existence, 
such  as  copyrights,  patents,  or  securities 
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(w)  Prior  approval  means  written  approval 
by  an  authorized  official  evidencing  prior 
consent 

(x)  Program  income  means  gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or  earned 
as  a  result  of  the  award  (see  exclusions  in 

paragraphs 24  (e)  and  (h)).  Program 

income  includes,  but  is  not  limited  to, 
mcome  from  fees  for  services  performed,  the 
use  or  rental  of  real  or  personal  property 
acquired  und^r  federally-funded  projects,  the 
sale  of  commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrighu,  and  interest  on  loans 
made  with  award  funds.  Interest  earned  on 
advances  of  Federal  funds  is  not  program 
income.  Except  as  otherwise  provided  in 
Federal  awarding  agency  regulations  or  the 
tenns  and  conditions  of  the  award,  program 
income  does  not  mclude  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc.,  or  interest  earned  on  any  of 
them. 

(y)  Profect  costs  means  all  allowable  costs, 
as  set  forth  in  the  applicable  Federal  cost 
principles,  incurred  by  a  recipient  and  the 
value  of  die  contributions  made  by  third 
parties  in  accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(z)  Project  period  means  the  period 
established  in  the  award  document  during 
which  Federal  sponsorship  begins  and  ends. 

(aa)  Property  means,  unless  otherwise 
stated,  real  property,  equipment,  intangible 
property  and  debt  instruments. 

(bb)  Real  property  means  land.  Including 
land  improvements,  structures  and 
appurtenances  thereto,  but  excludes  movable 
machinery  and  equipment. 

(cc)  Recipient  means  an  organization 
receiving  financial  assistance  directly  from 
Federal  awarding  agencies  to  carry  out  a 
project  or  program.  The  term  includes  public 
and  private  institutions  of  higher  education, 
public  and  private  hospitals,  and  other  quasi- 
public  and  private  non-profit  organizations 
such  as.  but  not  limited  to,  community  action 
agencies,  researcTi  institutes,  educational 
associations,  and  health  centers.  The  term 
may  include  commercial  organizations, 
foreign  or  international  organizations  (such 
as  agencies  of  the  United  Nations)  which  are 
recipients,  subrecipients,  or  contractors  or 
subcontractors  of  recipients  or  subrecipients 
at  the  discretion  of  the  Federal  awarding 
agency.  The  term  does  not  include 
government-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  support  for  mission-oriented, 
large-scale  programs  that  are  government- 
owned  or  controlled,  or  are  designated  as 
federally-funded  research  and  development 
centers,  j 

(dd)  Research  and  develop:rent  means  all 
research  activities,  both  basic  and  applied, 
and  all  development  activities  that  are 
supported  at  universities,  colleges,  and  other 
non-profit  institutions.  "Research"  is  defined 
as  a  systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding  of  the 
subject  studied.  "Development"  is  the 
systematic  use  of  knowledge  and 
understanding  gained  from  research  directed 
toward  the  production  of  useful  materials, 
devices,  systems,  or  methods,  including 


design  and  development  of  prototypes  and 
processes.  The  term  research  also  includes 
activities  involving  the  training  of 
individuals  in  research  techniques  where 
such  activities  utilize  the  same  facilities  as 
other  research  and  development  activities 
and  where  such  activities  are  not  included  in 
the  instruction  function. 

(ee)  Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding  the 
small  purchase  threshold  fixed  at  41  U.S  C 
403(11)  (currently  $25,000). 

(ff)  Subaward  means  an  award  of  financial 
assistance  in  the  form  of  money,  or  property 
in  lieu  of  money,  made  under  an  award  by 
a  recipient  to  an  eligible  subrecipient  or  by 
a  subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance  when 
provided  by  any  legal  agreement,  even  if  the 
agreement  is  called  a  contract,  but  does  not 
include  procurement  of  goods  and  services 
nor  does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 

"award"  in  paragraph (e), 

(gg)  Subrecipient  means  the  legal  entit"  to 
which  a  subaward  is  made  and  which  is 
accountable  to  the  recipient  for  the  use  of  the 
funds  provided.  The  term  may  include 
foreign  or  international  organizations  (such 
as  agencies  of  the  United  Nations)  at  the 
discretion  of  the  Federal  awarding  agency. 

(hh)  Supplies  means  all  personal  property 
excluding  equipment,  intangible  property, 
and  debt  instruments  as  defined  in  this 
section,  and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work  under  a 
funding  agreement  ("subject  inventions"),  as 
defined  in  37  CFK  part  401,  "RighU  to 
Inventions  Made  by  Nonprofit  Organizations 
and  Small  Business  Finns  Under 
Government  Grants.  Contracts,  and 
Cooperative  Agreements." 

(ii)  Suspension  means  an  action  by  a 
Federal  awarding  agency  that  temporarily 
withdraws  Federal  sponsorship  under  an 
award,  pending  corrective  action  by  the 
recipient  or  pending  a  decision  to  terminate 
the  award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate  action 
from  suspension  under  Federal  agency 
regulations  implementing  E.O.s  12549  and 
12689,  "Debarment  and  Suspension." 

(jj)  Termination  means  the  cancellation  of 
Federal  sponsorship,  in  whole  or  in  part, 
under  an  agreement  at  any  time  prior  to  the 
date  of  completion. 

(kk)  Third  party  in-kind  contributions 
means  the  value  of  non-cash  contributions 
provided  by  non-Federal  third  parties.  Third 
party  in-kind  contributions  may  be  in  the 
form  of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the  value 
of  goods  and  services  directly  benefiting  and 
specifically  identifiable  to  the  project  or 
program. 

(11)  Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  means  the 
amount  of  obligations  incurred  by  the 
recipient  that  have  not  been  paid.  For  reports 
prepared  on  an  accrued  expenditure  basis, 
they  represent  the  amount  of  obligations 
incurred  by  the  recipient  for  whidi  an  outlay 
has  not  been  recorded. 

(mm)  Unobligated  balance  means  the 
portion  of  the  ftinds  authorized  by  the 


Federal  awarding  agency  that  has  not  been 
obligated  by  the  recipient  and  is  determined 
by  deducting  the  cumulative  obligations  from 
the  cumulative  funds  authorized. 

(nn)  Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded  and 
the  amount  which  could  have  been  awarded 
under  the  recipient's  approved  negotiated 
indirect  cost  rate. 

(oo)  Working  capital  advance  means  a 
procedure  where  by  funds  are  advanced  to 
the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial  period. 

.3    Effect  on  other  issuances  For 

awards  subject  to  this  Circular,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory  materials 
which  are  inconsistent  with  the  requirements 
of  this  Circular  shall  be  superseded,  except 
to  the  extent  they  are  required  by  statute,  or 
authorized  in  accordance  with  the  deviations 
provision  in  Section .4. 

.4,  DeviaUons.  The  Office  of 

Management  and  Budget  (0MB)  may  grant 
exceptions  for  classes  of  grants  or  recipients 
subject  to  the  requirements  of  this  Circular 
when  exceptions  are  not  prohibited  by 
statute.  However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the  requirements 
of  this  Circular  shall  be  permitted  only  in 
unusual  circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients  when 
approved  by  0MB.  Federal  awarding 
agencies  may  apply  less  restrictive 
requirements  when  awarding  small  av/ards. 
except  for  those  requirements  which  are 
statutory.  Exceptions  on  a  case-by-case  basis 
may  also  be  made  by  Federal  awarding 
agencies. 

.5    Subawards.  Unless  sections  of 

this  Circular  specifically  exclude 
subrecipients  from  coverage,  the  provisions 
of  this  Circular  shall  be  applied  to 
subrecipients  performing  work  under  awards 
if  such  subrecqDients  are  institutions  of 
higher  education,  hospitals  or  other  non- 
profit organizations.  State  and  local 
government  subrecipients  are  subject  to  the 
provisions  of  regulations  implementing  the 
grants  management  common  rule,  "Uniform 
Administrative  Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and  Local 
Governments,"  published  at  53  FR  8034  (3/ 
11/88). 

Subpart  B— Pre-Award  Requirements 

.10    Purpose.  Sections 

11  through .17  prescribes 

forms  and  instructions  and  other  pre-award 
matters  to  be  used  in  applying  for  Federal 
awards. 

11    Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each  instance, 
the  Federal  awarding  agency  shall  decide  on 
the  appropriate  award  instrument  (i.e..  grant, 
cooperative  agreement,  or  contract).  The 
Federal  Grant  and  Cooperative  Agreement 
Act  (31  U.S.C.  6301-08)  governs  the  use  of 
grants,  cooperative  agreements  and  contracts. 
A  grant  or  cooperative  agreement  shall  be 
used  only  when  the  principal  purpose  of  a 
transaction  is  to  accomplish  a  public  purpose 
of  support  or  stimulation  authorized  by 
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Federal  statute.  The  statutoiv  criterion  for 
chooslcg  between  grants  and  cooperative 
agreemenU  is  that  for  the  latter,  "substantial 
InTolvemeat  is  expected  between  the 
executive  agency  and  the  State,  local 
gOYemmeEt,  cr  other  recipient  when  carrying 
out  the  activity  contemplated  in  the 
agreement."  Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of  property 
or  services  tor  the  direct  benefit  or  use  of  the 
Federal  Gcvfrrjnent. 

(b)  Public  Notice  and  Priority  Settling. 
Federal  awarding  agencies  shall  notify  the 
public  of  its  jntended  funding  priorities  for 
diicretionary  grant  prrtgranis,  unless  funding 
prioriues  are  established  by  Federal  statute. 

-12    Forms  for  applying  for 

Federal  assistance. 

(a)  Federal  awarding  egencies  shell  comply 
with  the  applicable  report  clearance 
requirempnts  of  5  CFR  part  1320. 
•'Controliins  Paperwork  Burdens  on  the 
Public,"  with  regard  to  ail  forms  used  by  the 
Federal  awarding  agency  in  place  of  or  as  a 
supplement  to  the  Standard  Fonr  424  (SF- 
424)  series. 

(b)  Applicants  shaiJ  use  the  SF-424  series 
or  those  forms  and  instnjctions  prvstxlbed  by 
the  Federal  awarding  agencv. 

(c)  For  Prtderal  prograir?  covert  d  by  E.O. 
12372,  "Intergovemraputai  Review  of  Fetkral 
Programs."  the  applicant  shell  cnnplefe  the 
appropriate  sections  of  the  SF-424 
(Application  for  Federal  Assistance) 
indicating  whether  the  application  was 
subject  to  review  by  the  State  Sirde  Point  of 
Contact  (SPOC).  The  name  and  address  of  the 
SPtX  for  a  particular  State  can  be  obtained 
from  the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistance.  The 
SPOC  shall  advise  the  applicant  whether  the 
program  for  which  application  is  made  has 
been  selected  by  that  State  for  review. 

(d)  Federal  awarding  agencies  that  do  not 
use  the  SF-424  form  should  indicate  whether 
the  application  is  subject  to  review  by  the 
State  under  B.0. 12372. 

.13    Debarment  and  suspension. 

Federal  awarding  agencies  and  recipients 
shall  comply  with  the  nonprocuroment 
debarment  and  suspension  common  rule 
Implementing  B.O.s  12549  and  12689, 
"Debarment  and  Suspension."  This  ocanmon 
rule  restricts  subawards  and  contracts  with 
certain  parties  that  are  debarred,  suspended 
or  otherwise  excluded  from  or  ineligible  for 
participation  in  Federal  assistance  programs 
or  activities. 

14    Special  award  conditions.  If 

an  applicant  or  recipient,  (a)  has  a  history  of 
poor  performance,  (b)  is  not  financially 
stabla,  (c)  has  a  management  system  that  does 
not  meet  the  standards  prescribed  in  this 
Circular,  (d)  has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award,  or  (e)  is 
not  otherwise  responsible,  Federal  a%varding 
agencies  may  impose  additional 
requiremmu  as  needed,  provided  that  such 
applicant  or  recipient  is  notified  in  writing 
as  to:  the  natiire  of  the  additional 
requirements,  the  reason  why  the  addttiocal 
requirements  are  being  imposed,  the  nature 
of  the  corrective  action  needed,  the  time 
allowed  far  completing  the  corrective 
actions,  and  the  method  for  requesting 
reconsideration  at  the  additional 


requirements  imposed.  Any  special 
conditions  shall  oe  promptly  removed  once 
the  conditions  that  prompted  them  have  been 
corrected. 

.15    Metric  system  of 

measurement.  The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C  205)  declares 
that  the  metric  system  is  the  preferred 
measurement  system  for  U.S.  trade  and 
commerce.  The  Act  requires  each  Federal 
agency  to  establish  a  date  or  dates  in 
consultation  with  the  Secretary  of  Commerce, 
when  the  metric  system  of  measurement  will 
be  used  in  the  agency's  prrcurements,  grants, 
and  other  business-related  activities.  Metric 
Implementation  may  take  longer  where  the 
use  of  tJie  system  is  initially  impractical  or 
likely  to  cause  significant  inefficiencies  in 
Lhe  accomplishment  of  federaUj-funded 
activities.  Federal  awarding  agencies  shall 
follow  the  provisions  of  E.G.  12770,  "Metric 
Usage  in  Federal  Govermnent  Programs." 

:_.  1 6    Resource  Conservation  and 

Recovery  Act  (RCRA)  (Pub.  L  94-580 
codified  at  42  U  S.C.  6962).  Under  the  Act, 
any  Sute  agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  must  comply 
with  Section  5002.  Section  6002  requires  that 
preference  be  given  in  procurement  programs 
to  the  purchase  of  spedfic  products 
conteining  recycled  materials  identified  in 
guidelines  developed  by  the  Environmental 
Protection  Agency  (EPA)  (40  CFR  parts  247- 
254).  Accordmgly.  State  and  local 
institutions  of  higher  education,  hospitals, 
and  non-profit  organizations  that  receive 
direct  Federal  awards  or  other  Federal  funds 
shall  give  preference  in  their  jHtxnuement 
programs  funded  with  Federal  funds  to  the 
purchase  of  recycled  products  pursuant  to 
the  EPA  guidelines. 

1 7    Certifications  and 

represenUtions.  Unless  prohibited  by  statute 
or  codified  regulation,  each  Federal  awarding 
agency  is  authorized  and  encouraged  to  allow 
recipients  to  submit  certificatioos  and 
representations  required  by  statute,  executive 
order,  or  regulation  on  an  annual  basis,  if  the 
recipients  have  ongomg  and  continuing 
relationships  with  the  agency.  Annual 
certifications  and  representations  shall  be 
signed  by  responsible  officials  with  the 
authority  to  ensxue  recipients'  compliance 
with  the  pertinent  requirements. 

Sobparl  C-ftat-Award  ReqaiieMnto 

Financial  and  Program  Uanagement 

.^20    Purpose  of  financial  and 


program  management.  Sections .21 

t^irough .28  preschbe  standards  far 

financial  management  systems,  methods  for 
making  paymenu  and  rules  tor  satisfyii^ 
ooet  sharing  and  matching  requirements, 
accounting  for  program  income,  budget 
revision  approvals,  making  audits, 
determining  allowability  of  cost,  tad 
establishing  fund  availability. 

.21    Standards  far  financial 

management  systems. 

(a)  Federal  awarding  agencies  shall  require 
recipients  to  relate  financial  daU  to 
performance  data  and  develop  unit  cost 
information  whenever  f)ractical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  foUowiitg. 


(1)  Accurate,  current  and  complete 
discloeure  of  the  financial  results  of  each 
federally-sponsoTed  project  or  program  in 
accordance  with  the  reporting  requirements 

set  forth  in  Section .52.  If  a  Federal 

awarding  agency  requires  reporting  on  an 
accrual  basis  from  a  recipient  that  mamtains 
fits  records  on  other  than  an  accrual  basis,  the 
recipient  shall  not  be  required  to  establish  an 
accrual  accounting  system.  These  recipients 
may  develop  such  accmal  data  frar  iu  reports 
on  the  basis  of  an  analysis  of  the 
documentation  on  hand. 

(2)  Records  that  identify  adequately  the 
source  and  application  of  funds  for  federally- 
sponsored  activities.  These  records  shall 
contain  information  pertaining  to  Federal 
awards,  authorizations,  obligations, 
unobligated  balances,  assets,  outlays,  Inooiae 
and  interest. 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property  and 
other  assets.  Recipients  shall  adequately 
8af.'guard  all  such  assets  and  assure  they  are 
used  solely  for  authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information  should  be 
related  to  perfonnucce  and  unit  cost  data. 

(5)  Written  procedures  to  minimize  the 
time  elapsing  between  the  transfer  of  fonds 
to  the  recipient  from  the  U.S.  Treasury  and 
the  issuance  or  redemption  of  checks, 
warrHnts  or  payments  by  other  means  for 
program  purposes  by  the  recipient  To  the 
extent  that  the  provisions  of  the  Cash 
Management  hnprovement  Act  (CMIA)  (Pub. 
L.  101-453)  govern,  payment  methods  of 
State  agencies,  instrumentalities,  and  fiscal 
agents  shall  be  consistent  with  CMIA 
Treasury-State  Agreements  or  the  CMIA 
default  procedures  codified  at  31  CFR  part 
205,  "Withdrawal  of  Gash  from  the  Treasury 
for  Advances  under  Federal  Grant  and  Other 
Programs." 

(6)  Written  procedures  for  determining  the 
reasonableness,  allocabillty  and  allowability 
of  costs  in  accordance  with  the  provisions  of 
the  applicable  Federal  cost  principles  and  the 
terms  and  conditions  of  the  award. 

(7)  Accounting  recratis  including  cost 
accounting  records  that  are  supported  by 
source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the  Federal 
awarding  agency,  at  iU  discretion,  may 
require  adequate  bonding  and  insurance  if 
the  bonding  and  insurance  requirements  of 
the  recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government 

(d)  The  Federal  awarding  egeocy  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient  ooverege 
to  protect  the  Federal  Government's  interest 

(e)  Where  bonds  are  required  in  the 
slhiations  described  above,  the  bonds  shall 
be  obtained  fitim  companies  holding 
certificates  of  authority  as  acceptable 
sureties,  as  prescribed  in  31  CFR  part  223. 
"Surety  Companies  Doing  Business  with  the 
United  States." 

22    Pavmant. 

(a)  Payment  methods  shall  minimize  the 
time  elapsing  between  the  transfer  of  funds 
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from  the  United  States  Treasury  and  the 
issuance  or  redemption  of  checks,  warrants, 
or  pajment  by  other  means  by  the  recipients. 
Payment  methods  of  State  agencies  or 
instrumentalities  shall  be  consistent  with 
Treasury-State  CMIA  agreements  or  default 
procedures  codified  at  31  CFR  part  205. 

(b)  Recipients  are  to  be  paid  in  advance, 
provided  they  maintain  or  demonstrate  the 
willingness  to  maintain:  (1)  written 
procedures  that  minimize  the  time  elapsing 
between  the  transfer  of  funds  and 
disbursement  by  the  recipient,  and  (2) 
financial  management  systems  that  meet  the 
standards  for  fund  control  and  accountability 

as  established  In  Section .21.  Cash 

advances  to  a  recipient  organization  shall  be 
limited  to  the  minimum  amounts  needed  and 
be  timed  to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the  recipient 
organization  in  carrying  out  the  purpose  of 
the  approved  program  or  project.  The  timing 
and  amount  of  cash  advances  shall  be  as 
close  as  is  administratively  feasible  to  the 
actual  disbursements  by  the  recipient 
organization  for  direct  program  or  project 
costs  and  the  proportionate  share  of  any 
allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall  be 
consolidated  to  cover  anticipated  cash  needs 
for  all  awards  made  by  the  Federal  awarding 
agency  to  the  recipient. 

(1]  Advance  payment  mechanisnu  include, 
but  are  not  limited  to,  Treasury  check  and 
electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFK  part  205. 

(3)  Recipients  shall  be  authorized  to  submit 
a  requests  for  advances  and  reimbursements 
at  least  monthly  when  electronic  fund 
transfers  are  not  used. 

(d)  Requests  for  Treasury  check  advance 
payment  shall  be  submitted  on  SF-270, 
"Request  for  Advance  or  Reimbursement,"  or 
other  fionnt  as  may  be  authorized  by  0MB. 
This  farm  is  not  to  be  used  when  Treasury 
check  advance  payments  are  made  to  the 
recipient  automatically  through  the  use  of  a 
predetermined  payment  schedule  or  if 
precluded  by  special  Federal  awarding 
agency  instructions  for  electronic  funds 
transfer. 

(e)  Reimbursement  is  the  preferred  method 
when  the  requirements  in  paragraph  (b) 
cannot  be  met  Federal  awarding  agencies 
may  also  use  this  method  on  any 
construction  agreement,  or  if  the  major 
portion  of  the  construction  project  is 
accomplished  through  private  market 
financing  or  Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of  the 
project 

(1)  When  the  reimbursement  method  is 
used,  the  Federal  awarding  agency  shall 
make  payment  within  30  days  alter  receipt  of 
the  billing,  unless  the  billing  is  Improper. 

(2)  Recipients  shall  be  auQiorized  to  submit 
a  request  for  reimbursement  at  least  monthly 
when  electronic  funds  transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the  criteria  for 
advance  payments  and  the  Federal  awarding 
agency  has  determined  that  reimbursement  is 
not  feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 
working  capital  advance  basis.  Under  this 


procedure,  the  Federal  awarding  agency  shall 
advance  cash  to  the  recipient  to  cover  its 
estimated  disbursement  needs  for  an  initial 
period  generally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  Federal 
awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash  disbursements. 
The  working  capital  advance  method  of 
payment  shall  not  be  used  for  recipients 
unwilling  or  unable  to  provide  timely 
advances  to  their  subrecipient  to  meet  the 
subrecipient's  actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients  shall 
disburse  funds  available  from  repayments  to 
and  interest  earned  on  a  revolving  fund, 
program  income,  rebates,  refunds,  contract 
settlements,  audit  recoveries  and  interest 
earned  on  such  funds  before  requesting 
additional  cash  payments. 

(h)  Unless  otherwise  required  by  statute. 
Federal  awarding  agencies  shall  not  withhold 
payments  for  proper  charges  made  by 
recipients  at  any  time  during  the  project 
period  unless  (1)  or  (2)  apply. 

(1)  A  recipient  has  biled  to  comply  with 
the  project  objectives,  the  terms  and 
conditions  of  the  award,  or  Federal  reporting 
requirements. 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States  as  ' 
defined  in  0MB  Circular  A-129,  "Managing 
Federal  Credit  Programs."  Under  such 
conditions,  the  Federal  awarding  agency 
may,  upon  reasonable  notice,  inform  the 
recipient  that  payments  shall  not  be  made  for 
obligations  incurred  after  a  specified  date 
until  the  conditions  are  corrected  or  the 
indebtedness  to  the  Federal  Government  is 
liquidated. 

(i)  Standards  governing  the  use  of  banks 
and  other  institutions  as  depositories  of 
funds  advanced  under  awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2).  Federal  awarding  agencies 
shall  not  require  separate  depository 
accounts  for  funds  provided  to  a  recipient  or 
establish  any  eligibility  requirements  for 
depositories  for  funds  provided  to  a 
recipient.  However,  recipients  must  be  able 
to  accoimt  for  the  receipt,  obligation  and 
expenditiire  of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportimities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least  50 
percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain  advances  of 
Federal  funds  in  interest  bearing  accounts, 
unless  (1),  (2)  or  (3)  apply. 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available  interest 
bearing  account  would  not  be  expected  to 
earn  interest  in  excess  of  $250  per  year  on 
Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high  that  it 
would  not  be  feasible  within  the  expected 
Federal  and  non-Federal  cash  resources. 

(1)  For  those  entities  where  CMIA  and  its 
implementing  regulations  do  not  apply. 


Interest  earned  on  Federal  advances 
deposited  in  interest  bearing  accounts  shall 
be  remitted  annually  to  Department  of  Health 
and  Human  Services,  Payment  Management 
System.  Rockville.  MD  20852.  Interest 
amounts  up  to  $250  per  year  may  be  retained 
by  the  recipient  for  administrative  expense. 
State  universities  and  hospitals  shall  comply 
with  CMIA,  as  it  pertains  to  interest.  If  an 
entity  subject  to  CMIA  uses  its  own  funds  to 
pay  pre-award  costs  for  discretionary  awards 
without  prior  written  approval  firom  the 
Federal  awarding  agency,  it  waives  Its  right 
to  recover  the  interest  under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
Circular,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in  requesting 
advances  and  reimbursements.  Federal 
agencies  shall  not  require  more  than  an 
original  and  two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a  standard 
form  for  all  nonconstruction  programs  when 
electronic  funds  transfer  or  predetermined 
advance  methods  are  not  used.  Federal 
awarding  agencies,  however,  have  the  option 
of  using  this  form  for  construction  programs 
in  lieu  of  the  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for  Construction 
Programs." 

(2)  SF-271,  Ouday  Report  and  Request  for 
ReimbiiTsement  for  Construction  Programs. 
Each  Federal  awarding  agency  shall  adopt 
the  SF-271  as  the  standard  form  to  be  used 
for  requesting  reimbursement  for 
construction  programs.  However,  a  Federal 
awarding  agency  may  substitute  the  SF-270 
when  the  Federal  awarding  agency 
determines  that  it  provides  adequate 
information  to  meet  Federal  needs. 

.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash  and 
third  party  in-kind,  shall  be  accepted  as  part 
of  the  recipient's  cost  sharing  or  matching 
when  such  contributions  meet  all  of  the 
following  criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions  for 
any  other  federally-assisted  project  or 
program. 

(3)  Are  necessary  and  reasonable  for  proper 
and  efficient  accomplishment  of  project  or 
program  objectives. 

(4)  Are  allowable  under  the  applicable  cost 
principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award,  except 
where  authorized  by  Federal  statute  to  be 
used  for  cost  sharing  or  matching. 

(6)  Are  provided  for  in  the  approved   ■ 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
Circular,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or  matching 
only  with  the  prior  approval  of  the  Federal 
awarding  agency. 

(c)  Values  for  recipient  contributions  of 
services  and  property  shall  be  established  in 
accordance  with  the  applicable  cost 
principles.  If  a  Federal  awarding  agency 
authorizes  recipients  to  donate  buildings  or 
land  for  construction/focilities  acquisition 
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projecta  or  long-tenn  use,  the  value  of  the 
donated  property  for  cost  gharing  or 
matcbtog  shall  be  the  lessor  of  (l)  or  (2). 

(1)  The  certified  value  of  the  remaiiiiag  life 
of  the  property  recorded  in  the  recipient's 
accounting  records  at  the  time  of  donation. 

(2)  The  current  fair  market  value.  However, 
when  there  is  sufficient  justification,  the 
Federal  awarding  agency  may  approve  the 
use  of  the  current  fair  market  value  of  the 
donated  property,  even  if  it  exceeds  the 
rertlfied  value  at  the  time  of  donation  to  the 
project 

(d)  Volunfear  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and  unskilled 
labor  may  be  counted  as  cost  sharing  or 
matching  if  the  service  is  an  integral  and 
necessary  part  of  an  approved  project  or 
program.  Rates  for  volunteer  services  shall  be 
consistent  with  those  paid  for  similar  work 
In  the  recipient's  organization.  In  those 
instances  in  which  the  required  skills  are  not 
found  in  the  recipient  organization,  rates 
shall  be  consistent  with  those  paid  (or  similar 
work  in  the  labor  market  in  which  the 
recipient  competes  for  the  kind  of  servioes 
involved.  In  either  case,  paid  fringe  benefits 
that  are  reasonable,  allowable,  and  allocable 
may  be  included  in  the  valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued  at 
the  employee's  regular  rate  of  pay  (plus  an 
amount  of  fringe  benefits  that  are  reasonable. 
allowable,  and  allocable,  but  exclusive  of 
overhead  costs),  provided  these  services  are 
in  the  same  skill  for  which  the  employee  is 
normally  paid. 

(f)  Donated  supplies  may  include  such 
items  as  expendable  equipment,  office 
supplies,  laboratory  supplies  or  workshop 
and  classroom  supplies.  Value  assessed  to 
donated  supplies  included  in  the  cost  sharing 
or  matching  share  shall  be  reasonable  and 
shall  not  exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining  oost 
sharing  or  matching  for  donated  equipment, 
buildings  and  land  for  which  title  passes  to 
the  recipient  may  differ  according  to  the 
purpose  of  the  award,  if  (l)  or  (2)  apply. 

(1)  If  the  purpose  of  the  award  is  to  assist 
the  recipient  in  the  acquisition  of  equipment. 
bmldmgs  or  land,  the  total  value  of  the 
donated  property  may  be  claimed  as  cost 
sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to  aupport 
activities  that  require  the  use  of  equipment, 
buildings  or  land,  normally  only  depreciation 
or  use  charges  for  equipment  and  buildings 
may  be  made.  However,  the  full  value  of 
equipment  or  other  capital  assets  and  fair 
rental  charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding  agency 
has  approved  the  charges. 

(h)  The  value  of  donated  property  shall  be 
detumined  in  accordance  with  the  usual 
accounting  poUcies  of  the  recipient,  with  the 
Jollowlng  qualifications. 

(11  The  value  of  donated  land  and 
buildings  shall  not  exceed  iu  lair  market 
value  at  the  time  of  donation  to  the  recipient 
as  estabbshed  by  an  independent  apptaisM 
(e.g.,  certified  real  property  appraiser  at 
General  Services  AdministratiQn 


represenUtive)  and  certified  by  t  responsibie 
official  of  the  recipient 

(2)  The  vahie  ofdocated  equipment  thdl 
not  exceed  the  fair  maricet  value  of 
equipment  ot  the  same  ^e  and  cnnditioo  et 
the  time  of  donation. 

(3)  The  value  of  donated  space  shall  not 
exceed  the  fair  rental  value  of  comparable 
space  ae  established  by  an  mdependent 
appraisal  of  coniparable  space  and  facilities 
in  a  prlvBtely-owned  building  In  the  same 
locality. 

(4)  llifl  vahie  of  loaned  eqtilpment  shall 
not  exceed  its  fair  rental  value. 

(5)  The  following  requirements  pertain  to 
the  recipient's  supporting  records  for  in-kind 
contributions  from  third  partiee. 

(i)  Vohintaer  services  shall  be  documented 
and,  to  the  extent  feasible,  supported  by  the 
same  methods  used  by  the  recipient  for  its 
own  employees. 

(ii)  The  basis  far  determinfajg  the  valuation 
for  personal  service,  material,  equipment, 
buildings  and  land  shall  be  documented. 

.24    Program  income. 

(a)  Federal  awarding  agencies  shall  apply 
the  standards  set  forth  in  this  section  in 
requiring  recipient  organizations  to  account 
for  program  income  related  to  projects 
finaiK»d  In  i^ole  or  In  part  with  Federal 
funds. 

(b)  Except  as  provided  in  paragraph  (h) 
below,  program  income  earned  during  the 
project  period  shall  be  retained  by  the 
recipient  and.  In  accordance  with  Federal 
awarding  agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used  in  one 
or  more  of  the  ways  listed  in  the  following. 

(1)  Added  to  funds  committed  to  the 
project  by  the  Federal  awarding  agency  and 
recipient  and  used  to  further  eligible  project 
or  program  objectives. 

(2)  Used  to  finance  the  non-Federal  share 
of  the  project  or  program. 

{3}  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining  the 
net  allowable  costs  on  which  the  Federal 
share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as  described 
in  paragraphs  (b)(1)  or  (b)(2),  program  income 
in  excess  of  any  limits  stipulated  shall  be 
used  in  accordance  %nth  paragraph  (b)(3). 

(d)  In  the  event  that  the  Federal  awarding 
agency  does  not  specify  in  its  regulations  or 
the  terms  and  conditions  of  the  award  how 
program  income  is  to  be  used,  paragraph 
(b)(3)  shall  apply  automatically  to  ail  projects 
or  programs  except  research.  For  awards  that 
support  research,  paragraph  (b)(1)  shall  apply 
automatically  unless  the  awarding  agency 
indicates  in  the  terms  and  conditions  another 
alternative  on  the  award  or  the  recipient  is 
sxxbject  to  special  award  conditions,  as 
indicated  in  Section .14. 

(e)  Unless  Federal  awarding  agency 
regulations  or  the  tenns  and  conditions  of  tiie 
award  provide  otherwise,  recipients  shall 
have  no  obligation  to  Uie  Federal 
Government  regarding  program  income 
earned  after  tiie  end  of  the  project  pwiod. 

(f)  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident  to  the 
generation  of  program  income  may  be 
deducted  from  gross  Income  to  tiattwmjin 


promm  income,  provided  these  coeU  haw 
not  been  chaiiged  to  the  award. 

(g)  Proceeds  from  the  sale  of  property  shall 
be  handled  in  acoordance  with  the 
requirem«its  of  the  Property  Standards  (See 
Sections _.30  through .37). 

(h)  Unless  Federal  awarding  agency 
regulations  or  tiw  terms  and  condition  of  the 
award  provide  otherwise,  recipients  shall 
have  no  obligation  to  the  Federal 
Government  with  respect  to  program  income 
earned  from  Ucense  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and  inventions 
produced  under  an  award.  However,  Patent 
and  Trademark  Amendments  (35  U.S.G  18) 
apply  to  inventions  made  under  an 
dqierlmental,  developmental,  or  reseaidi 
award. 

.25    Revision  of  budget  and 

program  plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  If  may 
include  either  die  Federal  and  non-Federal 
share,  or  only  the  Federal  share,  depending 
upon  Federal  awarding  agency  requirements. 
It  shall  be  related  to  performance  far  program 
evaluation  purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program  plans, 
and  request  prior  approvals  for  budget  and 
program  plan  revisions,  in  accordance  with 
this  section. 

(c)  For  nonconstruction  awards,  recipienit 
shall  request  prior  approvals  fitim  Federal 
awarding  agencies  for  one  or  more  of  the 
following  program  or  budget  related  reasons. 

(1)  Change  in  the  scope  or  the  objective  of 
the  project  or  program  (even  if  there  is  no 
associated  budget  revision  requiring  prior 
written  approval). 

(2)  Change  in  a  key  person  specified  In  the 
apphcation  or  award  document 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in  time 
devoted  to  the  project,  by  the  approved 
project  director  or  principal  investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfier  of  amormts  budgeted  for 
indirect  costs  to  absorb  increases  in  direct 
costs,  or  vice  versa,  if  approval  is  required  by 
the  Federal  awarding  agency. 

(6)  The  inclusion,  unless  waived  by  the 
Federal  awarding  agency,  of  costs  that 
require  prior  approval  In  accordance  with 
0MB  Circular  A-21,  "Cost  Principles  for 
Institutions  of  Higher  Education,"  OMB 
Qrcular  A-122,  '.'Cost  Principles  for  Non- 
profit Organizations,"  or  45  CFR  part  74 
Appendix  E,  "Principles  for  Determining 
Costs  Applicable  to  Research  and 
Development  under  Grants  and  Contracts 
witii  Hospitals,"  or  48  CFR  part  31.  "Contract 
Cost  Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  fands  allotted  for 
training  alloMrances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the  application  and 
funded  in  the  approved  awards,  the 
•ubaward,  transfer  or  contracting  out  of  any 
work  under  an  award.  This  provision  does 
not  apply  to  the  purchase  of  supplies, 
material,  equipment  at  general  supptvt 
servioBB. 
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(d]  No  other  prior  approval  requirenMots 
for  speciflc  items  may  be  imposed  unless  a 
deviation  has  been  approved  by  0MB. 

[e]  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this  section. 
Federal  awarding  agencies  are  authorized,  at 
their  option,  to  waive  cost-related  and 
administrative  prior  nwitten  af^rovala 
required  by  this  Circular  and  0MB  Circulars 
A-21  and  A-122.  Such  waivers  may  Include 
authorizing  recipients  to  do  any  one  or  mors 
of  the  following. 

(1)  Incur  pre-award  costs  90  calendar  days 
prior  to  award  or  more  than  90  calendar  days 
with  the  prior  approval  of  the  Federal 
awarding  agency.  All  pre-award  costs  are 
incurred  at  the  recipient's  risk  (Le-,  the 
Federal  awarding  agency  is  under  no 
obligation  to  reimburse  such  costs  if  for  any 
reason  the  recipient  does  not  receive  an 
award  or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiratlcn  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the  following 
conditions  apply.  For  one-time  extensions, 
the  recipient  must  notify  the  Federal 
awarding  agency  in  writing  with  the 
supporting  reasons  and  revised  expiration 
date  at  least  10  days  before  the  expiration 
date  specified  in  the  award.  This  one-time 
extension  may  not  be  exercised  merely  for 
the  purpose  of  using  unobligated  balances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(ill)  The  extension  involves  any  change  in 
the  approved  objectives  or  scope  of  the 
project. 

(3)  Carry  forward  unobligated  balance*  io 
subsequent  funding  {)eriods. 

[A]  For  awards  that  support  research, 
unless  the  Federal  awarding  agency  provides 
otherwise  in  the  award  or  in  the  agency's 
regulations,  the  prior  approval  requirements 
described  In  paragraph  (e)  are  automatically 
waived  (i.e.,  recipients  need  not  obtain  such 
prior  approvals)  unless  one  of  the  conditions 
Included  in  paragraph  (eK2)  applies. 

(f)  The  Federal  awarding  agency  may,  at  its 
option,  restrict  the  transfer  of  funds  among 
direct  cost  categories  or  programs,  functions 
and  activities  tat  awards  in  which  the 
Federal  share  of  the  project  exceeds  $100,000 
and  the  cumulative  amount  of  such  transfers 
exceeds  or  is  expected  to  exceed  10  percent 
of  the  total  budget  as  last  approved  by  the 
Federal  awarding  agency.  No  Federal 
awarding  agency  shall  permit  a  transfer  that 
would  cause  any  Federal  appropriation  or 
pari  thereof  to  bis  used  for  purposes  other 
than  those  consistent  with  the  original  intent 
of  the  appropriation. 

(g)  AU  otW  changes  to  nonconstruction 
budgets,  except  for  the  changes  described  in 
paragraph  (j),  do  not  require  pirior  approval. 

(b)  For  construction  awards,  recipients 
shall  request  prior  written  approval  promptly 
from  Federal  awarding  agencies  for  budget 
revisions  whenever  (1),  (2)  or  (3)  apply. 

(1)  The  revision  results  from  changes  in  the 
scope  or  the  objective  of  the  project  or 
program. 

(2)  The  need  arises  far  additional  Federal 
funds  to  oomplete  the  project 


(3)  A  revision  is  desired  which  involves 
specific  costs  far  which  prior  wrritten 
approval  requirements  may  be  imposed 
consistent  with  applicable  0MB  cost 
principles  listed  in  Section .27. 

(i)  No  other  prior  approval  requirements 
far  specific  items  may  be  imposed  unless  a 
deviation  has  been  approved  by  OMB. 

(j)  When  a  Federal  awarding  agency  makes 
an  award  that  provides  support  for  both 
construction  and  nonconstruction  work,  the 
Federal  awarding  agency  may  require  the 
recipient  to  request  prior  approval  from  the 
Federal  awarding  agency  before  making  any 
fund  or  budget  transfers  between  the  two 
types  of  work  supported. 

(k)  For  both  construction  and 
nonconstruction  awards,  Federal  awarding 
agencies  shall  require  recipients  to  notify  the 
Federal  awarding  agency  in  writing  promptly 
whenever  the  amount  of  Federal  authorized 
funds  is  expected  to  exceed  the  needs  of  the 
recipient  for  the  project  period  by  more  than 
$5000  or  five  percent  of  the  Federal  award, 
whichever  is  greater.  This  notification  shall 
not  be  required  if  an  apphcation  for 
additional  funding  is  submitted  for  a 
continuation  award. 

(1)  When  requesting  approval  for  budget 
revisions,  recipients  shall  use  the  budget 
forms  that  were  used  in  the  application 
unless  the  Federal  awarding  agency  indicates 
a  letter  of  request  suffices. 

(m)  Within  30  calendar  days  from  the  date 
of  receipt  oi  the  request  for  budget  revisions, 
Federal  awarding  agencies  shall  review  the 
request  and  notify  the  recipient  whether  the 
budget  revisions  have  been  approved.  If  the 
revision  is  still  under  consideration  at  the 
end  of  30  calendar  days,  the  Federal 
awarding  agency  shall  inform  the  recipient  In 
writing  of  the  date  when  the  recipient  may 
expect  the  decision. 

.26    N<MJ-Federal  audits. 

(a)  Recipients  and  subrecipients  that  are 
institutions  of  higher  education  or  other  non- 
profit organizations  shall  be  subject  to  the 
audit  requiranents  contained  in  OMB 
Circular  A-133,  "Audits  of  Institutions  of 
Higher  Education  and  Other  Non-Profit 
Institutions." 

(b)  State  and  local  governments  shall  be 
subject  to  the  audit  requirements  contained 
in  the  Single  Audit  Act  (31  U.S.C  7501-7) 
and  Federal  awarding  agency  regulations 
implementing  OMB  Circular  A-128,  "Audits 
of  State  and  Local  Governments." 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  shall  be 
sul^ect  to  the  audit  requirements  of  the 
Federal  awarding  agencies. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of  the 
Federal  awarding  agency  or  the  prime 
recipient  as  incorporated  into  the  award 
document 

.27    Allowable  costs.  For  each 

kind  of  recipient,  there  is  a  set  of  Federal 
principles  for  determining  allowable  costs. 
Allowability  of  costs  shall  be  determined  in 
accordance  with  the  cost  principles 
applicable  to  the  entity  iztcuiring  the  costs. 
Thus,  allowability  of  costs  incurred  by  State, 
local  or  federally-recognized  Indian  tnbal 
governments  is  determined  in  accordance 
with  the  provisions  of  OMB  Circular  A-«7, 


"Cost  Principles  for  Stale  and  Local 
Governments."  The  allowability  of  coets 
incurred  by  non-profit  organizations  it 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-122,  "Cost 
PriiKiples  for  Non-Profit  QrganizatloiM."  Th« 
allowability  of  costs  incurred  by  institutions 
of  higher  education  is  determined  in 
accardance  with  the  provisions  of  OMB 
Circular  A-21,  "Cost  Principles  for 
Educaticmal  Institutions."  The  allowability  of 
costs  incurred  by  hospitals  is  determined  in 
accordance  with  the  provisions  of  Appendix 
B  of  45  CFR  part  74.  "Principles  for 
Determining  Costs  Applicable  to  Research 
and  Development  Un«ier  Grants  and 
Contracts  with  Hospitals."  The  allowabihty 
of  costs  incurred  by  commercial 
organizations  and  those  non-profit 
organizations  listed  in  Attachment  C  to 
Circular  A-122  is  determined  in  accordanc* 
with  the  provisions  of  the  Federal 
AcqulsltioD  Ragulatioo  (FAR)  at  48  CFR  part 
31. 

_.26    Period  of  availability  of 


funds.  Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from  obligations 
incurred  during  the  funding  period  and  any 
pre-award  costs  authorized  by  the  Federal 
awarding  agency. 

Property  Standardi 

.30    Purpose  of  property 

standards.  Sections .31  through 


_.37  set  forth  uniform  standards 


governing  management  and  disposition  of 
property  fumislwd  by  the  Federal 
Govemmrait  whose  cost  was  charged  to  a 
project  supported  by  a  Federal  award. 
Federal  awarding  agencies  shall  require 
recipients  to  obwrve  these  standards  under 
awards  and  shall  not  impose  additional 
requirements,  unless  specifically  required  by 
Federal  statute.  The  recipient  may  use  its 
own  property  management  standards  and 
procedures  provided  it  observes  the 

provisions  of  Sections ,31  throu^ 

.37. 

^31    Insurance  coverage. 


Recipients  shall,  at  a  minimum  provide  the 
equivalent  Insurance  coverage  far  real 
property  and  equipment  acquired  with 
Federal  funds  as  provided  to  property  owned 
by  the  recipi«it  Federally-owned  property 
need  not  be  insured  unless  required  by  the 
terms  and  conditions  of  the  award. 

.32    Real  property.    Each  Federal 

awarding  agency  shall  prescribe 
requirements  tar  recipients  concaming  the 
use  and  disposition  of  real  property  acquired 
In  whole  or  in  pert  under  awaitis.  Unless 
otherwise  provided  by  statute,  such 
requirements,  at  a  minimum,  shall  contain 
the  follovring. 

(a)  Title  to  real  property  shall  vest  in  the 
recipient  subject  to  the  condition  that  the 
recipient  shall  use  the  real  property  for  the 
authorized  purpose  of  the  project  as  long  as 
it  is  needed  and  shall  not  encumber  the 
property  without  apfHoval  of  the  Federal 
awarding  agency. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  aMrarding  agency  far 
the  use  of  real  property  in  other  federally- 
sponsored  {Rojects  when  the  recipient 
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detemimes  that  the  property  is  no  longer 
needed  for  the  purpose  of  the  original 
project.  Use  in  other  projects  shaUbe  limited 
to  those  under  federally-sponsored  projects 
(i.e..  awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for  support 
by  the  Federal  awarding  agency. 

(c)  When  the  real  property  is  no  longer 
needed  as  provided  in  paragraphs  (a)  and  (b), 
the  recipient  shall  request  disposition 
instructions  from  the  Federal  awarding 
agency  or  its  successor  Federal  awarding 
agency.  The  Federal  awarding  agency  shall 
observe  one  or  more  of  the  following 
disposition  instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to  the 
Federal  Government  after  it  compensates  the 
Federal  Government  ftir  that  percentage  of 
the  current  feiir  market  value  of  the  property 
attributable  to  the  Federal  participation  in 
the  project. 

(2)  The  recipient  may  be  directed  to  sell 
the  property  under  guidelines  provided  by 
the  Federal  awarding  agency  and  pay  the 
Federal  Government  for  that  percentage  of 
the  ctirrent  fair  market  value  of  the  property 
attributable  to  the  Federal  participation  in 
the  project  (afler  deducting  actual  and 
reasonable  selling  and  fix-up  expenses,  if 
any,  from  the  sales  proceeds).  When  the 
recipient  is  authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall  be 
established  that  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the  Federal 
Government  or  to  an  eligible  third  party 
provided  that,  in  such  cases,  the  recipient 
shall  be  entitled  to  compensation  for  its 
attributable  percentage  of  the  current  fair 
market  value  of  the  property. 

.33    Federally-owned  and  exempt 

property. 

(a)  Feiderally-owned  property. 

(1)  Title  to  federally-owned  property 
remains  vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  an 
inventory  listing  of  federally-owned  property 
in  their  custody  to  the  Federal  awarding 
agency.  Upon  completion  of  the  award  or 
when  the  property  is  no  longer  needed,  the 
recipient  shall  report  the  property  to  the 
Federal  awarding  agency  for  further  Federal 
agency  utilization. 

(2)  If  the  Federal  awarding  agency  has  no 
further  need  for  the  property,  it  shall  be 
declared  excess  and  reported  to  the  General 
Services  Administration,  unless  the  Federal 
awarding  agency  has  statutory  authority  to 
dispose  of  the  property  by  alternative 
methods  (e.g.,  the  authority  provided  by  the 
Federal  Technology  Transfer  Act  (15  U.S.C. 
3710  (I))  to  donate  research  equipment  to 
educational  and  non-profit  organizations  in 
accordance  with  E.0. 12821,  "Improving 
Mathematics  and  Science  Education  in 
Support  of  the  National  Education  Goals.") 
Appropriate  instructions  shall  be  issued  to 
the  recipient  by  the  Federal  awarding  agency. 

(b)  Exempt  property.  When  statutory 
authority  exisU,  the  Federal  awarding  agency 
has  the  option  to  vest  title  to  property 
acquired  with  Federal  funds  in  the  recipient 
without  further  obligation  to  the  Federal 


Government  and  under  conditions  the 
Federal  awarding  agency  considers 
appropriate.  Sudb  property  is  "exempt 
property."  Should  a  Federal  awarding  agency 
not  establish  conditions,  title  to  exempt 
property  upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to  the 
Federal  Government. 
.34    Equipment. 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest  in  the 
recipient  subject  to  conditions  of  this 
section. 

(b)  The  recipient  shall  not  use  equipment 
acquired  with  Federal  funds  to  provide 
services  to  non-Federal  outside  organizations 
for  a  fee  that  is  less  than  private  companies 
charge  for  equivalent  services,  unless 
specifically  authorized  by  Federal  statute,  for 
as  long  as  the  Federal  Government  retains  an 
interest  in  the  equipment. 

(c)  The  recipient  shall  use  the  equipment 
in  the  project  or  program  for  which  it  was 
acquired  as  long  as  needed,  whether  or  not 
the  project  or  program  continues  to  be 
supported  by  Federal  funds  and  shall  not 
enomiber  the  property  without  approval  of 
the  Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority:  (i)  Activities 
sponsored  by  the  Federal  awarding  agency 
which  funded  the  original  project,  then  (ii) 
activities  sponsored  by  other  Federal 
awarding  agencies. 

(d)  During  the  time  that  equipment  is  used 
on  the  project  or  program  for  which  it  was 
acquired,  the  recipient  shall  make  it  available 
for  use  on  other  projects  or  programs  if  such 
other  use  will  not  interfere  with  the  work  on 
the  project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be  given 
to  other  projects  or  programs  sponsored  by 
the  Federal  awarding  agency  that  financed 
the  equipment;  second  preference  shall  be 
given  to  projects  or  programs  sponsored  by 
other  Federal  awarding  agencies.  If  the 
equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government  shall 
be  permissible  If  authorized  by  the  Federal 
awarding  agency.  User  charges  shall  be 
treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or  sell 
the  equipment  and  use  the  proceeds  to  offset 
the  costs  of  the  replacement  equipment 
subject  to  the  approval  of  the  Federal 
awarding  agency. 

(f)  The  recipient's  property  management 
standards  for  equipment  acquired  with 
Federal  funds  and  federally-owned 
equipment  shall  include  all  of  the  following. 

(1)  Equipment  records  shall  be  maintained 
accurately  and  shall  include  the  following 
information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number,  mode) 
number,  Federal  stock  number,  national 
stock  number,  or  other  identification  number. 

(iii)  Source  of  the  equipment,  including  the 
award  number. 


(iv)  Whether  btle  vests  in  the  recipient  or 
the  Federal  Government 

(v)  Acquisition  date  (or  date  received,  if  the 
equipment  was  furnished  by  the  Federal 
Government)  and  cost 

(vi)  Information  bom  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the  equipment 
(not  applicable  to  equipment  furnished  by 
the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information  was 
reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data,  including 
date  of  disposal  and  sales  price  or  the 
method  used  to  determine  current  fair  market 
value  where  a  recipient  compensates  the 
Federal  awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to  indicate 
Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled  with 
the  equipment  records  at  least  once  every 
two  years.  Any  differences  between 
quantities  determined  by  the  physical 
insp)ection  and  those  shown  in  the 
accounting  records  shall  be  investigated  to 
determine  the  causes  of  the  difference.  The 
recipient  shall,  in  coimection  with  the 
Inventory,  verify  the  existence,  current 
utilization,  and  continued  need  for  the 
equipment. 

(4)  A  control  system  shall  be  in  effect  to 
insure  adequate  safeguards  to  prevent  loss, 
damage,  or  theft  of  the  equipment.  Any  loss, 
damage,  or  theft  of  equipment  shall  be 
investigated  and  fully  documented;  if  the 
equipment  was  owned  by  the  Federal 
Government  the  recipient  shall  promptly 
notify  the  Federal  avtrarding  agency. 

(5)  Adequate  maintenance  procedures  shall 
be  implemented  to  keep  the  equipment  in 
good  condition. 

(6)  Where  the  recipient  is  authorized  or 
required  to  sell  the  equipment,  proper  sales 
procedures  shall  be  established  which 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest  possible 
return. 

(g)  When  the  recipient  no  longer  needs  the 
equipment,  the  equipment  may  be  used  for 
other  activities  in  accordance  with  the 
following  standards.  For  equipment  with  a 
current  per  unit  fair  market  value  of  SSOOO 
or  more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original  Federal 
awarding  agency  or  its  successor.  The 
amount  of  compensation  shall  be  computed 
by  applying  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair  market 
value  of  the  equipment.  If  the  recipient  has 
no  need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions  fit)m 
the  Federal  awarding  agency.  The  Federal 
awarding  agency  shall  determine  whether  the 
equipment  can  be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists  within 
that  agency,  the  availability  of  the  equipment 
shall  be  reported  to  the  General  Services 
Administration  by  the  Federal  awarding 
agency  to  determine  whether  a  requirement 
for  the  equipment  exists  in  other  Federal 
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agencies.  The  Federal  awarding  agancy  thall 
issue  instructions  to  the  recipient  no  later 
than  120  calendar  days  after  the  recipient's 
request  and  the  following  procedures  thai) 
govern. 

(1)  If  so  instructed  or  if  dispositioa 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's  reqtiest, 
the  recipient  shall  sell  the  equipment  and 
reimburse  the  Federal  awarding  agency  an 
amount  computed  by  applying  to  the  sales 
proceeds  the  i>ercentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the  recipient 
shall  be  permitted  to  deduct  and  retain  bom 
the  Federal  share  $500  or  ten  percent  of  the 
proceeds,  whichever  is  less,  for  the 
recipient's  selling  and  handling  expenses. 

(2)  If  the  recipient  is  instructed  to  ship  the 
equipment  elsewhere,  the  recipient  shall  be 
reimbursed  by  the  Federal  Government  by  an 
amount  which  is  computed  by  applying  the 
percentage  of  the  recipient's  partidpetion  in 
the  cost  of  the  original  project  or  program  to 
the  current  fair  market  value  of  the 
equipment,  plus  any  reasonable  shifting  or 
interim  storage  costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimburwd  by  the  Federal 
awarding  agency  for  such  costs  incurred  in 
its  disposition. 

(4)  The  Federal  awarding  agency  may 
reserve  the  right  to  transfer  the  title  to  the 
Federal  Government  or  to  a  third  party 
named  by  the  Federal  Government  when 
siich  third  party  is  otherwise  eligible  under 
existing  statutes.  Such  transfer  shall  be 
subject  to  the  following  standards. 

(i)  The  equipment  shall  be  appropriately 
identified  in  the  award  or  otherwise  made 
known  to  the  recipient  in  writing. 

(ii)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within  120 
calendar  days  afler  receipt  of  a  final 
inventory.  The  final  inventMy  shall  list  all 
equipment  acquired  with  grant  funds  and 
federally-owned  equipment  If  the  Federal 
awarding  agency  fails  to  issue  disposition 
instructioos  within  the  120  calendar  day 
period,  the  recipient  shall  apply  the 
standards  of  this  section,  as  appropriate. 

(iii)  When  the  Federal  awarding  agency 
exercises  its  right  to  take  title,  the  equipment 
shall  be  sul^ect  to  the  provisions  for 
federally-owned  equipment 

.35    Supplies  and  other 

expendable  property. 

(a)  Title  to  supplies  and  other  expendable 
property  shall  vest  in  the  recipient  upon 
acquisition.  If  there  is  a  residual  inventory  of 
imused  supplies  exceeding  S5000  in  total 
aggregate  value  upon  termination  or 
completion  of  the  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally-sponsored  project  or  prc^ram,  the 
recipient  shall  retain  the  supplies  for  use  on 
non-Federal  sponsored  activities  or  sell  them, 
but  shall,  in  either  case,  compensate  the 
Federal  Govenunant  for  Its  share.  The 
amount  of  compensation  shall  be  computed 
in  the  same  manner  as  for  equipment 

(b)  The  recipient  shall  not  use  supplies 
acquired  with  Federal  funds  to  provide 
services  to  non-Federal  outside  organizations 
for  a  fee  that  is  less  than  private  companies 


charge  for  equivalent  services,  unless 
speci^cally  authorized  by  Federal  statute  as 
long  as  the  Federal  Government  retains  an 
interest  in  the  supplies. 
.36    Intangible  property. 

(a)  The  recipient  may  copyright  any  work 
that  is  subject  to  copyright  aad  was 
developed,  or  for  which  ownership  was 
purchaiised,  under  an  award.  The  Federal 
awarding  agency(ies)  reserve  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  publish,  or  otherwrise  use  the 
work  for  Federal  purposes,  and  to  authorize 
others  to  do  so. 

(b)  Recipients  are  subject  to  applicable 
regulations  governing  patents  and  inventions, 
including  government-wide  regulations 
issued  by  the  Department  of  Commerce  at  37 
CFR  part  401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements." 

(c)  Unless  waived  by  the  Federal  awarding 
agency,  the  Federal  Government  has  the  right 
to  (1)  and  (2). 

(1)  Obtain,  reproduce,  publish  or  otherwise 
use  the  data  first  produced  under  an  a%rard. 

(2)  Authorize  others  to  receive,  reproduce, 
publish,  or  otherwise  use  such  data  for 
Federal  purposes. 

(d)  Title  to  intangible  property  and  debt 
instruments  acquired  under  an  award  or 
subaward  vests  upon  acquisition  in  the 
recipient  The  recipient  shall  use  that 
property  for  the  originally-authorized 
purpose,  and  the  recipient  shall  not 
encumber  the  property  without  approval  of 
the  Federal  aiwarding  agency.  When  no 
longer  needed  for  the  originally  authorized 
purpose,  dispodtian  of  the  intangible 
property  shall  occur  in  accordance  with  the 
provisions  of  paragraph  .34{g). 

-37    Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  impwoved  with  Federal  funds 
shall  be  held  in  trust  by  the  recipient  as 
trustee  for  the  beneficiaries  of  the  project  or 
program  under  which  the  property  was 
acquired  or  improved.  Agencies  may  require 
recipients  to  record  liens  or  other  appropniate 
notices  of  recwd  to  mdicate  thai  personal  or 
real  property  has  been  acquired  or  improved 
with  Federal  funds  and  that  use  and 
disposition  conditions  apply  to  the  property. 

Procurement  Standards 

-40    Purpose  of  procurement 

standards.  Sections _.4l  through 


..48  set  forth  standards  for  use  by 


recipients  in  establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services  are 
obtained  in  an  efiiective  manner  and  In 
compliance  with  the  provisiozu  of  applicable 
Federal  statutes  and  executive  orders.  No 
additional  procurement  standards  or 
requirements  shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients,  unlen 
specifically  required  by  Federal  sUtute  or 
executive  order  or  approved  by  OMB. 

.41    Recipient  responsibilities. 

The  standards  contalnad  in  this  sectioa  do 


not  relieve  the  recipient  of  the  contractual 

responsibiUties  arising  under  its  contract(s). 
The  recipient  is  the  responsible  authority, 
without  recourse  to  the  Federal  awarding 
agency,  regartling  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of  an 
award  or  other  agreement  This  includes 
disputes,  claims,  protests  of  award,  source 
evaluation  or  other  nutters  of  a  contractual 
nature.  Matters  concerning  violation  of 
statute  are  to  be  referred  to  such  Federal, 
State  or  local  authority  as  may  have  pn^ier 
jurisdicticKL 

.42    Codes  of  conduct  The 

recipimt  shall  maintain  written  standards  of 
conduct  governing  the  perftwmance  of  its 
employees  engaged  in  the  award  and 
administration  of  contracts.  No  employee, 
officer,  or  agent  shall  participate  in  the 
selection,  award,  or  administration  of  a 
contract  supported  by  Federal  funds  if  a  real 
or  apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise  when 
the  employee,  officer,  or  agent  any  member 
of  his  or  her  immediate  family,  his  or  bo- 
partner,  or  an  organization  which  employs  c« 
is  about  to  employ  any  of  the  parties 
indicated  herein,  has  a  flnai»cial  or  other 
interest  In  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  iKjr  accept 
gratuities,  favors,  or  anything  of  monetary 
value  from  contractors,  or  parties  to 
subagreements.  However,  recipients  nwy  set 
standards  for  sibiations  in  which  the 
financial  interest  is  not  substantial  or  the  gift 
is  an  unsolicited  item  of  nominal  value.  "Tie 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient 

.43    Competition.  All 

procurement  transactions  shall  be  conducted 
in  a  manner  to  provide,  to  the  maximtmi 
extent  practical,  open  and  free  competition. 
The  recipient  shall  be  alert  to  oiganizaticMial 
conflicts  of  interest  as  well  as 
noncompetitive  praaices  among  contractors 
that  may  restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to  ensure 
objective  contractor  performance  and 
eliminate  unfair  competitive  advantage, 
contractors  that  develop  or  draft 
specifications,  requirements,  statements  of 
work,  invitations  for  bids  and/or  requests  for 
proposals  shall  be  excluded  from  competing 
for  such  procurements.  Awards  shall  be 
made  to  the  bidder  or  offeror  whose  bid  or 
offer  is  responsive  to  the  solicitation  and  is 
most  8d\-antageous  to  the  recipient,  price, 
quality  and  other  factors  considered. 
Solicitations  shall  deariy  set  forth  all 
requirements  that  the  bidder  or  offeror  shall 
fulfill  in  order  for  the  bid  or  offer  to  be 
evaluated  by  the  recipient  Any  and  all  bids 
or  offers  may  be  rejected  when  it  is  In  the 
recipient's  interest  to  do  so. 

-44    Procurement  procedures. 

(a)  All  redpienu  shall  establish  written 
procurement  procedures.  These  procedures 
shall  provide  for,  at  a  miniTnnin  that  (1),  (2) 
and  (3)  apply. 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 
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(2)  Where  appropriate,  an  analysis  is  made 
of  lease  and  purchase  alternative*  to 
detennine  which  would  be  the  most 
economical  and  practical  procurement  for  the 
Federal  Govemment.. 

(3)  Solicitations  for  goods  and  services 
provide  for  all  of  the  following. 

(i)  A  clear  and  accurate  description  of  the 
technical  requirements  for  the  material, 
product  or  service  to  be  procured.  In 
competitive  prooirements,  such  a 
description  shall  not  contain  features  which 
unduly  restrict  competition. 

(ii)  Requirements  which  the  bidder/offeror 
must  fulfill  and  all  other  factors  to  be  used 
in  evaluating  bids  or  proposals. 

(iii)  A  description,  whenever  practicable, 
of  technical  requirements  in  terms  of 
functions  to  be  performed  or  performance 
required,  including  the  range  of  acceptable 
characteristics  or  minimum  acceptable 
standards. 

(iv)  The  specific  features  of  "brand  name 
or  equal"  descriptions  that  bidders  are 
required  to  meet  when  such  items  are 
included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible,  of 
products  and  services  dimensioned  in  the 
metric  system  of  measurement. 

(vi)  Preference,  to  the  extent  practicable 
and  economically  feasible,  for  products  and 
services  that  conserve  natural  resources  and 
protect  the  environment  and  are  energy 
efficient 

(b)  Positive  efforts  shall  be  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's  business 
enterprises,  whenever  possible.  Recipients  of 
Federal  awards  shall  take  all  of  the  following 
steps  to  further  this  goal. 

(1)  Ensure  that  small  businesses,  minority- 
owned  firms,  and  women's  business 
enterprises  are  used  to  the  fullest  extent 
practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  fecilitate  participation  by 
smai!  businesses,  minority-owned  firms,  and 
women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger  contracts 
intend  to  subcontract  with  small  businesses, 
minority-owned  firms,  and  women's  business 
enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses,  minority- 
owned  firms  and  women's  business 
enterprises  when  a  contract  is  too  large  for 
one  of  these  firms  to  handle  individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Conmierce's  Minority 
BjsiTi^ss  Development  Agency  in  the 
solicita'i'm  and  utilization  of  small 
businnsses.  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments  used 
(e.g.,  fixed  price  contracts,  cost  reimbursable 
contracts,  purchase  orders,  and  incentive 
contracts)  shall  be  determined  by  the 
recipient  but  shall  be  appropriate  for  the 
particular  procurement  and  for  promoting  the 
best  interest  of  the  program  or  project 


involved.  The  "cost-plus-a-percentage-of- 
cost"  or  "percentage  of  construction  cost" 
methods  of  contracting  shall  not  be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 

Eroposed  procurement.  Consideration  shall 
8  given  to  such  matters  as  contractor 
integrity,  record  of  past  performance, 
financial  and  technical  resources  or 
accessibility  to  other  necessary  resources.  In 
certain  circimistances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.O.s  12549  and  12689, 
"Debarment  and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding  agency, 
pre-award  review  and  procurement 
documents,  such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc.,  when  any  of  the  following 
conditions  apply. 

(1)  A  recipient's  procttrement  procedures 
or  operation  fails  to  comply  with  the 
procurement  standards  in  the  Federal 
awarding  agency's  implementation  of  this 
Circular. 

{2)  The  procurement  is  expected  to  exceed 
the  small  purchase  threshold  fixed  at  41 
U.S.C  403  (11)  (currently  $25,000)  and  is  to 
be  awarded  without  competition  or  only  one 
bid  or  offer  is  received  in  response  to  a 
solicitation. 

(3)  The  procurement,  which  is  expected  to 
exceed  the  small  purchase  threshold, 
specifies  a  "brand  name"  product. 

(4)  The  proposed  award  over  the  small 
purchase  threshold  is  to  be  awarded  to  other 
than  the  apparent  low  bidder  under  a  sealed 
bid  procurement 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or  increases 
the  contract  amount  by  more  than  the 
amount  of  the  small  purchase  threshold. 

-45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis  shall  be 
made  and  documented  in  the  procurement 
files  in  connection  with  every  procurement 
action.  Price  analysis  may  be  accomplished 
in  various  ways,  including  the  comparison  of 
price  quotations  submitted,  market  prices 
and  similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and  evaluation  of 
each  element  of  cost  to  determine 
reasonableness,  allocability  and  allowability. 

46    Procurement  records. 

Procurement  records  and  files  for  purchases 
in  excess  of  the  small  purchase  threshold 
shall  include  the  following  at  a  minimum:  (a) 
basis  for  contractor  selection,  (b)  justification 
for  lack  of  competition  when  competitive 
bids  or  offers  are  not  obtained,  and  (c)  basis 
for  award  cost  or  price. 

.47    Contract  administration.  A 

system  for  contract  administration  shall  be 
maintained  to  ensure  contractor  conformance 
with  the  terms,  conditions  and  specifications 
of  the  contract  and  to  ensure  adequate  and 
timely  follow  up  of  all  purchases.  Recipients 
shall  evaluate  contractor  performance  and 
document,  as  appropriate,  whether 
contractors  have  met  the  terms,  conditions 
and  specifications  of  the  contract. 

-48    Contract  provisions.  The 

recipient  shall  include,  in  addition  to 


provisions  to  define  a  sound  and  complete 
agreement,  the  following  provisions  in  all 
contracts.  The  following  provisions  shall  also 
be  applied  to  subcontracts. 

(a)  Contracts  hi  excess  of  the  small 
purchase  threshold  shall  contain  contractual 
provisions  or  conditions  that  allow  for 
administrative,  contractual,  or  legal  remedies 
in  instances  in  which  a  contractor  violates  or 
breaches  the  contract  terms,  and  provide  for 
such  remedial  actions  as  may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain  suitable 
provisions  for  termination  by  the  recipient, 
including  the  manner  by  which  termination 
shall  be  effected  and  the  basis  for  settlement. 
In  addition,  such  contracts  shall  describe 
conditions  under  which  the  contract  may  be 
terminated  for  default  as  well  as  conditions 
where  the  contract  may  be  terminated 
because  of  circumstances  beyond  the  control 
of  the  contractor. 

(c)  Except  as  otherwise  required  by  statute, 
an  award  that  requires  the  contracting  (or 
subcontracting)  for  construction  or  facility 
improvements  shall  provide  for  the  recipient 
to  follow  its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and  payment 
bonds  unless  the  construction  contract  or 
subcontract  exceeds  S100,000.  For  those 
contracts  or  subcontracts  exceeding 
$100,000,  the  Federal  awarding  agency  may 
accept  the  bonding  policy  and  requirements 
of  the  recipient,  provided  the  Federal 
awarding  agency  has  made  a  determination 
that  the  Federal  Government's  interest  is 
adequately  protected.  If  such  a  determination 
has  not  been  made,  the  minimum 
requirements  shall  be  as  follows. 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid  price. 
The  "bid  guarantee"  shall  consist  of  a  firm 
commitment  such  as  a  bid  bond,  certified 
check,  or  other  negotiable  instrument 
accompanying  a  bid  as  assurance  that  the 
bidder  shall,  upon  acceptance  of  his  bid, 
execute  such  contractual  documents  as  may 
be  required  within  the  tune  specified. 

(2)  A  performance  bond  on  the  part  of  the 
contractor  for  100  percent  of  the  contract 
price.  A  "performance  bond"  is  one  executed 
in  connection  with  a  contract  to  secure 
fulfillment  of  all  the  contractor's  obligations 
under  such  contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the  contract 
price.  A  "payment  bond"  is  one  executed  in 
connection  with  a  contract  to  assure  payment 
as  required  by  statute  of  all  persons 
supplying  labor  and  material  in  the  execution 
of  the  work  provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds  shall 
be  obtained  from  companies  holding 
certificates  of  authority  as  acceptable  sureties 
pursuant  to  31  CFR  part  223,  "Surety 
Companies  Doing  Business  with  the  United 
States." 

(d)  All  negotiated  contracts  (except  those 
for  less  than  the  small  purchase  threshold) 
awarded  by  recipients  shall  include  a 
provision  to  the  effect  that  the  recipient,  the 
Federal  awarding  agency,  the  Comptroller 
General  of  the  United  States,  or  any  of  their 
duly  authorized  representatives,  shall  have 
access  to  any  books,  docvunents,  papers  and 
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records  of  the  contractor  which  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and  their 
contractors  shall  contain  the  procurement 
provisions  of  Appendix  A  to  this  Circular,  as 
applicable. 

Reports  and  Records 

— , 50    Purpose  of  reports  and 

records.  Sections 51  through 


..53  set  forth  the  procedures  for 


monitoring  and  reporting  on  the  recipient's 
financial  and  program  performance  and  the 
necessary  standard  reporting  forms.  They 
also  set  forth  record  retention  requirements. 

.51    Monitoring  and  reporting 

program  performance. 

(a)  Recipients  are  responsible  for  managing 
and  monitoring  each  project,  program, 
subaward,  function  or  activity  supported  by 
the  award.  Recipients  shall  monitor 
subawards  to  ensure  subrecipients  have  met 
the  audit  requirements  as  delineated  in 
Section .26. 

(b)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  with  which  the 
perfoimance  reports  shall  be  submitted. 
Except  as  provided  in  paragraph 

-BlCf),  performance  reports  shall  not 

be  required  more  frequently  than  quarterly 
or,  less  frequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days  after 
the  grant  year;  quarterly  or  semi-annual 
reports  shall  be  due  30  days  after  the 
reporting  period.  The  Federal  awarding 
agency  may  require  annual  reports  before  the 
anniversary  dates  of  multiple  year  awards  in 
lieu  of  these  requirements.  The  final 
performance  reports  are  due  90  calendar  days 
afler  the  expiration  or  termination  of  the 
award. 

(c)  If  Inappropriate,  a  final  technical  or 
performance  report  shall  not  be  required  af^er 
completion  of  the  project. 

(d)  When  required,  performance  reports 
shall  generally  contain,  for  each  award,  brief 
information  on  each  of  the  following. 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data  should  be 
related  to  cost  data  for  computation  of  imit 
costs. 

(2)  Reasons  why  established  goals  were  not 
met,  if  appropriate. 

(3)  Other  pertinent  information  including, 
when  appropriate,  analysis  and  explanation 
of  cost  overruns  or  high  unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two  copies 
of  performance  repnarts. 

[fi  Recipients  shall  Immediately  notify  the 
Federal  awarding  agency  of  developments 
that  have  a  significant  impact  on  the  award- 
supported  activities.  Also,  notification  shall 
be  given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially  impair 
the  ability  to  meet  the  objectives  of  the 
award.  This  notification  shall  include  a 
statement  of  the  action  taken  or 


contemplated,  and  any  assistance  needed  to 
resolve  the  situation. 

(g)  Federal  awarding  agencies  may  make   . 
site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall  comply 
with  clearance  requiremenU  of  5  CFR  part 
1320  when  requesting  performance  data  from 
recipients. 

.-52    Financial  reporting. 

(a)  The  following  forms  or  such  other  forms 
as  may  be  approved  by  0MB  are  authorized 
for  obtaining  financial  information  from 
recipients. 

(1)  SF-269  or  SP-269A,  Financial  Status 
Report 

(i)  Each  Federal  awarding  agency  shall 
require  recipients  to  use  the  SF-269  or  SF- 
269A  to  report  the  status  of  funds  for  all 
nonconstruction  projects  or  programs.  A 
Federal  awarding  agency  may,  however,  have 
the  option  of  not  requiring  the  SF-269  or  SF- 
269A  when  the  SF-270,  Request  for  Advance 
or  Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is  determined  to 
provide  adequate  information  to  meet  its 
needs,  except  that  a  final  SF-269  or  SF-269A 
shall  be  required  at  the  completion  of  the 
project  when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on  a 
cash  or  accrual  basis.  If  the  Federal  awarding 
agency  requires  accrual  infonnation  and  the 
recipient's  accounting  records  are  not 
normally  kept  on  the  accrual  basis,  the 
recipient  shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop  such 
accrual  information  through  best  estimates 
based  on  an  analysis  of  the  documentation  on 
hand. 

(iii)  The  Federal  awarding  agency  shall 
determine  the  frequency  of  the  Financial 
Status  Report  for  each  project  or  program, 
considering  the  size  and  complexity  of  the 
particular  project  or  program.  However,  the 
report  shall  not  be  required  more  frequently 
than  quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be  required  at 
the  completion  of  the  agreement. 

(iv)  The  Federal  awarding  agency  shall 
require  redpients  to  submit  the  SF-269  or 
SF-269A  (an  original  and  no  more  than  two 
copies)  no  later  than  30  days  after  the  end  of 
each  specified  reporting  period  for  quarterly 
and  semi-annual  reports,  and  90  calendar 
days  for  annual  and  final  reports.  Extensions 
of  reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon  request  of 
the  recipient. 

(2)  SF-272,  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to  recipients 
the  Federal  awarding  agency  shall  require 
each  recipient  to  submit  the  SF-272  and, 
when  necessary,  its  continuation  sheet,  SF- 
272a.  The  Federal  awarding  agency  shall  use 
this  report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
Information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may  require 
forecasts  of  Federal  cash  requirements  in  the 
"Remarks"  section  of  the  report. 

(iii)  When  practical  and  deemed  necessary. 
Federal  awarding  agencies  may  require 
recipients  to  report  in  the  "Remarks"  section 


the  amount  of  cash  advances  received  in 
excess  of  three  days.  RecipienU  shall  provide 
short  narrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  RecipienU  shall  be  required  to  submit 
not  more  than  the  original  and  two  copies  of 
the  SF-272  15  calendar  days  following  the 
end  of  each  quarter.  The  Federal  awarding 
agencies  may  require  a  monthly  report  from 
those  recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may  waive 
the  requirement  for  suomission  of  the  SF-272 
for  any  one  of  the  following  reasons:  (1) 
When  monthly  advances  do  not  exceed 
S25,000  per  recipient,  provided  that  such 
advances  are  monitored  through  other  forms 
contained  in  this  section;  (2)  If,  in  the  Federal 
awarding  agency's  opinion,  the  recipient's 
accounting  controls  are  adequate  to  minimize 
excessive  Federal  advances;  or,  (3)  When  the 
electronic  payment  mechanisms  provide 
adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is  needed 
to  comply  with  legislative  requirements. 
Federal  awarding  agencies  shall  issue 
instructions  to  require  recipients  to  submit 
such  information  under  the  "Remarks" 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient's  accounting 
system  does  not  meet  the  standards  in 

Section .21,  additional  pertinent 

information  to  further  monitor  awards  may 
be  obtained  upon  written  notice  to  the 
recipient  until  such  time  as  the  system  is 
brought  up  to  standard.  The  Federal 
awarding  agency,  in  obtaining  this 
information,  shall  comply  with  report 
clearance  requirements  of  5  CFR  part  1320. 

(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item  on  any 
report  If  not  necessary. 

(4)  Federal  awarding  agencies  may  accept 
the  identical  Information  from  the  recipients 
in  machine  readable  format  or  computer 
printouts  or  electronic  outputs  in  lieu  of 
prescribed  formats. 

(5)  Federal  awarding  agencies  may  provide 
computer  or  electronic  outputs  to  recipients 
when  such  expedites  or  contributes  to  the 
accuracy  of  re  jwrting. 

.53    Retention  and  access 

requirements  for  records. 

(a)  This  section  sets  forth  requirements  for 
record  retention  and  access  to  records  for 
awards  to  recipients.  Federal  awarding 
agencies  shall  not  impose  any  other  record 
retention  or  access  reqtiirements  upon 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all  other 
records  pertinent  to  an  award  shall  be 
retained  for  a  period  of  three  years  from  the 
date  of  submission  of  the  final  expenditure 
repwrt  or,  for  awards  that  are  renewed 
quarteriy  or  annually,  from  the  date  of  the 
submission  of  the  quarterly  or  annual 
financial  report,  as  authorized  by  the  Federal 
awarding  agency.  The  only  exceptions  are  the 
following. 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3-year 
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period.  tiM  faconb  shall  be  aataiaad  until  all 
lidgBtton.  daunt  or  audit  finrftup  tevofadng 
the  raoords  kawe  faaao  taaolvad  and  final 
action  taken. 

(2)  Record*  £Qr  seal  fgoperty  and 
equipotent  aoquirad  with  Pedoral  fonds  ihall 
be  retained  lor  3  ynars  aiter  final  disposition. 

(3)  Wfaen  reoords  are  transfeiied  to  or 
maintained  hy  the  Federal  awarding  agenqr. 
the  3-yaar  rateation  requirenieDt  is  not 
applicable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  coat 
allocations  plans,  etc.  as  specified  in 
paragraph .S3{g). 

(c)  Copies  of  original  records  may  be 
substituted  to  the  original  records  if 
authorized  by  the  Federal  awarding  agency. 

(d)  The  Federal  awarding  agency  shall 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it  determines 
that  the  records  poasess  long  term  retention 
value.  However,  in  order  to  avoid  duplicate 
recordkeeping,  a  Federal  awarding  agency 
may  make  arrangements  for  recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General,  Comptroller  General  of  die 
United  States,  or  any  of  their  didy  authorized 
representatives,  have  the  right  of  timely  and 
unrestricted  access  to  any  books,  documents, 
papers,  or  trther  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to  make 
audits,  examinations,  excerpts,  transcripts 
and  copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable  access  to 
a  recipient's  personnel  for  the  purpose  of 
mterview  and  discussion  related  to  such 
documents.  The  rights  of  access  In  this 
paragraph  are  not  limited  to  the  required 
retention  period,  but  shall  last  as  long  as 
records  are  retained. 

(f)  Unless  required  by  statute,  no  Federal 
awarding  agency  shall  place  restrictions  on 
recipients  that  limit  public  access  to  the 
records  of  recipients  that  are  pertinent  to  an 
award,  except  when  the  Federal  awarding 
agency  can  demonstrate  that  such  records 
shall  be  kept  confidential  and  would  have 
been  exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  if  the  records  had  belonged  to  the 
Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)  (1)  and 
(g)(2)  apply  to  the  following  types  of 
documents,  and  their  supporting  records: 
indirect  cost  rate  computations  or  proposals, 
cost  allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at  which 
a  particular  group  of  costs  is  chai^geable  (such 
as  computer  usage  chargeback  rates  or 
composite  ftinge  benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal  awarding 
agency  or  the  subrecipient  submits  to  the 
recipient  the  proposal,  plan,  or  other 
computation  to  form  the  basis  for  negotiation 
of  the  rate,  then  the  3-year  retention  period 
for  its  supporting  records  starts  on  the  date 
of  such  submission. 

(2)  If  not  submitted  for  negotiation.  If  the 
recipient  is  not  required  to  submit  to  the 
Federal  awarding  agency  or  the  subrecipient 
is  not  required  to  submit  to  the  redpteot  the 
proposal,  plan,  or  other  computation  for 


negotiation  purposes,  then  tibe  i-ymcr 
retention  period  for  the  prspesal,  plan,  or 
other  com{>utBtioa  and  its  supporting  records 
starts  at  the  end  of  the  fiscal  year  (or  other 
accounting  penod)  covered  l^^e  proposal, 
plan,  or  other  computation. 

Tennination  and  Enforcement 

M    PoipMe  of  tarmination  and 

auiui Lenient.  Sections .61  and 


.•62  set  forth  uolfom  suspension. 


termimtiaD  and  enfnceraent  procedures. 
.61    Termination. 

(a)  Awards  may  be  terminated  m  whole  or 
in  part  only  if  {!).  (2)  or  (3)  apply. 

(1)  By  the  Federal  a«*ardiag  agency,  if  a 
recipient  materially  foils  to  comply  with  the 
terms  and  conditions  of  an  award. 

(2)  By  the  Federal  awarding  agency  with 
the  consent  of  the  recipient,  in  which  case 
the  two  parties  shall  agree  upon  the 
termination  conditions,  including  the 
effective  date  and.  in  the  case  of  partial 
termination,  the  portion  to  be  terminated. 

(3)  By  the  recipient  upon  sending  to  the 
Federal  awarding  agency  %vritten  notification 
setting  forth  the  reasons  for  such  termination, 
the  effective  date,  and,  in  the  case  of  partial 
termination,  the  portion  to  be  terminated. 
However,  if  the  Federal  awarding  agency 
determines  in  the  case  of  partial  termination 
that  the  reduced  or  modified  portion  of  the 
grant  will  not  accomplish  the  purposes  for 
which  the  grant  was  made,  it  may  terminate 
the  grant  in  its  entirety  under  either 
paragraphs  (a)(1)  or  (2). 

(b)  If  coats  are  allowed  mider  an  award,  the 
responsiJjilities  of  the  recipient  referred  to  in 

paragraph .71(a),  including  those  for 

property  management  as  applicable,  shall  be 
considmed  in  the  termination  of  the  award, 
and  provision  shall  be  made  for  continuing 
responsibilities  of  the  recipient  after 
termination,  as  appropriate. 

-62    Enforcement. 

(a)  Rnnediec  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with  flie 
terms  and  conditions  of  an  award,  wfaedier 
stated  in  a  Federal  statute,  regulation, 
assurance,  application,  or  notice  of  award, 
the  Federal  awarding  agency  may,  in 
addition  to  imposing  any  of  the  special 

conditions  outiined  in  Section .14, 

take  one  or  more  of  the  following  actions,  as 
appropriate  in  the  circumstances. 

(1)  Temporarily  withhold  cash  payments 
pending  correction  of  the  deficiency  by  the 
recipient  or  more  severe  enforcement  action 
by  the  Federal  awarding  agency. 

(2)  Disallow  (that  Is,  deny  both  use  of 
funds  and  any  applicable  matching  credit  for) 
all  or  part  of  the  cost  of  the  activity  or  action 
not  in  compliance. 

(3)  Wholly  or  partiy  siispend  or  terminate 
the  current  award. 

(4)  Withhold  further  awards  for  the  project 
or  progranL 

(5)  Take  other  remedies  that  may  be  legally 
available. 

(b)  Hearings  and  appeals.  In  taking  an 
enfarcement  action,  the  awarding  agency 
shall  provide  the  recipient  an  opportunity  for 
hearing,  appeal,  or  other  administrative 
procaading  to  which  the  recipient  is  entitled 
under  any  statute  or  regulation  appHcaWe  to 
the  actioo  invidvMi. 


(c)  Efiects  of  suspension  and  termination. 
Costs  of  a  redpient  resulting  bom  obligations 
incurred  by  the  recipient  during  a  suspension 
or  afier  termination  of  an  award  are  not 
allowable  imless  tlie  awarding  agency 
expressly  aufliorizes  them  in  the  notice  of 
suspension  or  termination  or  subsequently. 
Other  recipient  costs  during  suspension  or 
after  termination  which  are  necessary  and 
not  reasonably  avoidable  are  allowable  if  (1) 
and  (2)  apply. 

(1)  The  costs  result  from  obligations  which 
were  properly  incurred  by  the  recipient 
before  the  e^ctive  date  of  suspension  or 
termination,  are  not  in  anticipation  of  it  and 
in  die  case  of  a  termination,  are 
noncancellable. 

(2)  The  costs  would  be  allowable  if  the 
award  were  not  suspended  or  expired 
normally  at  the  end  of  the  funding  period  in 
which  the  termination  takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not  preclude 
a  recipient  bom  being  subject  to  debarment 
and  suspension  under  E.O.s  12549  and  12689 
and  the  Federal  awarding  agency 
implementing  regulations  (see  Section 
.13). 

Subpart  O — ^After-th»-Award  Bequirements 

_.70    Purpose.  Sections 


..71  through . 


..73  contain 


closeout  prtxredures  and  other  procedures  for 
subsequent  disallowances  and  adjustments. 
.71    Qoseout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of  completion  of 
the  award,  all  financial,  performance,  and 
other  reports  as  required  by  the  terms  and 
conditions  of  the  award.  The  Federal 
awarding  agency  may  approve  extensions 
when  requested  by  the  recipient. 

(b)  Unless  the  Federal  awarding  agency 
authorizes  an  extension,  a  recipient  shall 
liquidate  all  obligations  incurred  under  the 
award  not  later  than  90  calendar  days  after 
the  funding  period  or  the  date  of  completion 
as  specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awanling  agency  shall 
make  prompt  payments  to  a  recipient  for 
allowable  reimbursable  costs  under  the 
award  being  closed  out 

(d)  The  recipient  shall  promptly  refond 
any  balances  of  imobligated  cash  that  the 
Federal  awarding  agency  has  advanced  or 
paid  and  that  is  not  authorized  to  be  retained 
by  the  recipient  for  use  in  other  projects. 
0MB  Circular  A-129  governs  unretumed 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Federal 
awarding  agency  shall  make  a  settlement  for 
any  upward  or  downward  adjustments  to  the 
Federal  share  of  costs  after  closeout  reports 
are  received. 

(f)  The  recipient  shall  account  for  any  real 
and  personal  property  acquired  with  Federal 
funds  or  received  turn  the  Federal 
Government  in  accordance  with  Sections 
.31  through J7. 

(g)  In  the  event  a  fmal  audit  has  not  been 
performed  prior  to  the  closeout  of  an  award, 
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the  Federal  awarding  agency  shall  retain  the 
right  to  recover  an  appropriate  amount  after 
fully  considering  the  recommendations  on 
disallowed  cgsts  resulting  from  the  final 
audit. 

.72    Subsequent  adjustments  and 

continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not  affect 
any  of  the  following. 

(1)  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover  funds 
on  the  basis  of  a  later  audit  or  other  review. 

(2)  The  obligation  of  the  recipient  to  return 
any  funds  due  as  a  result  of  later  refunds, 
corrections,  or  other  transactions. 

(3)  Audit  requirements  in  Section 
.26. 

(4)  Property  management  requirements  in 
Sections .31  through .37. 

(5)  Records  retention  as  required  in  Section 
.53, 


(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award  may  be 
modified  or  ended  in  whole  or  in  part  with 
the  consent  of  the  Federal  awarding  agency 
and  the  recipient,  provided  the 
responsibilities  of  the  recipient  referred  to  in 

paragraph .73(a),  including  those  for 

property  management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the  recipient, 
as  appropriate. 

-73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in  excess 
of  the  amount  to  which  the  recipient  is 
finally  determined  to  be  entitled  under  the 
terms  and  conditions  of  the  award  constitute 
a  debt  to  the  Federal  Government.  If  not  paid 
within  a  reasonable  period  after  the  demand 
for  payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by  (1),  (2)  or  (3). 

(1)  Making  an  administrative  offset  against 
other  requests  for  reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by  law, 
the  FederaJ  awarding  agency  shall  charge 
interest  on  an  overdue  debt  in  accordance 
with  4  CFR  Chapter  n.  "Federal  Claims 
Collection  Standards." 

Appendix  A— Contract  Provisions 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1.  Equd  Employment  Opportunity— A\\ 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.0. 11246,  "Equal 
Employment  Opportunity,"  as  amended  by 
E.0. 11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,"  and  as  supplemented  by 
regulations  at  41  CFR  part  60,  "Office  of 
Federal  Contract  Compliance  Programs, 
Equal  Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
use.  874  and 40  U.S.C.  276ch-All 
contracts  and  subgrants  in  excess  of  S2,000 


for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  DepJartment  of  Labor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  PubUc 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  o-7>— When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2,000  shall 
include  a  provision  for  comphance  with  the 
Davis-Bacon  Act  (40  U.S.C.  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  AppUcable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
weeL  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  527-333>-Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  S2,000  for 
construction  contracts  and  in  excess  of 
S2,500  for  other  contracts  that  involve  the 
employment  of  mechanics  or  laborers  shall 
include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
Section  102  of  the  Act.  each  contractor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1  Vi 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  ppplicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 


to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement— Coatncts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Govenmient  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  OeanAirAct  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  use.  1251  et  seq.).  as  amended— 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  .-^rt  as  amended  (33  U.S.C 
1251  et  seq).  Violations  shall  be  reported  to 
the  Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lbbbying  Amendment  (31 
U.S.C.  1352>— Contractors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  Influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  coimection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient 

8.  Debarment  and  Suspension  (E.O.s  12549 
and  12689)— tio  contract  shall  be  made  to 
parties  listed  on  the  General  Services 
Administration's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurament  Programs  in  accordance 
with  E.O.s  12549  and  12689,  "Debarment  and 
Suspension."  This  list  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  E.0. 12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide  the 
required  certification  regarding  its  exclusion 
status  and  that  of  its  principal  employees. 

[FR  Doc.  93-29077  Filed  11-26-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Noj  64J99J] 

NatiofMl  AsMssment  of  Educational 
Progreaa  (NAEP)  Program,  Notice 
Inviting  Applloationa  for  New  Awarda 
for  Hscai  Year  1994 

PURPOSE  Of  PROGRAM:  To  conduct  test 
development,  field  testing,  and  planning 
for  the  1996  National  Assessment  of 
Educational  Progress  (NAEP).  It  is 
projected  tliat  the  1996  NAEP  will  be 
conducted  in  mathematics,  science  and 
the  aits  in  grades  4,  8,  and  12  at  the 
national  level,  NAEP  supports  National 
Education  Goal  3  by  providing  measures 
of  progress  for  American  students' 
mastery  of  challenging  subject  matter. 
EUGIBLE  APPUCANTS:  Public,  private,  for- 
profit,  and  non-profit  institutions, 
agencies,  and  other  qualified 
organizations  or  consortia  of  such 
institutions,  agencies,  and 
organizations. 

OEAOUNC  FOR  TRANSMTTAL  Of 
APPUCAT10N8:  January  13, 1994. 

DEAOUNE  FOR  MTERGOVERNMENTAL 
REVIEW:  March  14, 1994. 

APPUCA-nONS  AVAILABlf:  December  3, 
1993. 

AVAM>BL£  FUNDS:  The  Department 
estimates  that  about  $1,700,000  can  be 
made  available  in  fiscal  year  1994  for 
the  development  of  the  1996  NAEP. 
ESTMATEO  NUMBER  Of  AWARDS:  1. 
PROJECT  PERtOO:  Up  to  22  months. 
APPUCABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts  74.  75. 11,  79,  80,  81,  82,  85, 
86;  and  (b)  the  regiilations  in  34  CFR 


part  98  (StudenU  Rights  in  Research, 
Experimental  Activities,  and  Testing. 
SUPPLEMENTARY  MFORMATKW:  The 
National  Assessment  of  Educational 
Progress  (NAEP)  is  currently  authorized 
by  section  406  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1221e-l).  This 
legislation  is  awaiting  reauthorization 
by  Congress,  and  may  be  modified.  The 
current  law  provides  for  the 
establishment  of  the  National 
Assessment  Governing  Board  (NAGB). 
The  law  requires  that  NAGB,  among 
other  responsibilities,  formulate  the 
policy  guidelines  for  the  NAEP  and 
select  the  subject  areas  to  be  assessed. 
Copies  of  these  guidelines  are  available 
fi^m  the  Department. 

The  Department  currently  has  four 
cooperative  agreements  in  affect  for  the 
1994  NAEP:  one  to  develop  assessment 
instruments  for  the  1994  assessment:  a 
second  to  conduct  data  collection  for 
the  national  component  of  1994  NAEP; 
a  third  to  score,  analyze,  and  report  data 
from  the  national  component  of  the 
1994  NAEP;  and  a  fourth  to  conduct 
training,  monitor  data  collection,  score, 
analyze,  and  report  data  from  the  State 
component  of  the  1994  NAEP. 

This  notice  seeks  applications  to  carry 
out  the  planning,  test  development,  and 
field  testing  aspects  of  NAEP  for  1996. 

Priorities 

ABSOLUTE  PRWRTTY:  Under  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Test  development,  field  testing,  and 
planning  for  the  national  component  of 
the  1996  NAEP. 


The  test  development,  field  testing, 
and  planning  for  the  1996  National 
Assessment  of  Educational  Progress 
must  be  performed  in  accordance  with 
the  guidelines  developed  by  NAGB  and 
implemented  by  the  National  Center  for 
Education  Statistics. 

SELECTION  CRITERU:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  EDGAR,  34  CFR 
75.210. 

The  regulations  in  34  CFR  75.210(c) 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition,  the  Secretary 
distributes  these  15  points  as  follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3).  Fifteen  points  are  added  to 
this  criterion  for  a  possible  total  of  30 
points. 

FOR  APPLICATIONS  OR  MFORMATKW 
CONTACT:  Steve  Gorman,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue,  N.W.,  Room  308b, 
Washington,  D.C  20208-5653. 
Telephone  (202)  219-1937.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

PROORAM  AUTHORITY:  20  U.S.C.  1221e-l. 
Dated:  November  23, 1993. 
Sharoo  P.  Robinsoii, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(PR  Doc  93-29173  FUed  11-26-93;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Pafts  228, 229,  and  240 
[ReiMM  Na  33-7032;  34-33229] 
RIN3235-AF92 

Executive  Compensation  Disclosure; 
Securityt>older  Usts  and  Mailing 
Requests 

AGENCY:  Securities  and  Exchange 

Commission. 

ACDON:  Final  rules. 

SUIWARY:  The  Sec\irities  and  Exchange 
Commission  ("Comm'?sion")  has 
adopted  several  refinements  of,  and 
technical  changes  to,  the  executive 
compensation  disclosure  requirements 
apphcable  to  proxy  and  information 
statements,  registration  statements  and 
periodic  reports  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"), 
and  to  registration  statements  under  the 
Seciuities  Act  of  1933  ("Securities 
Act").  These  amendments  are  intended 
to  make  compensation  disclosiire 
clearer,  more  comprehensive  and  more 
useful  to  shareholders.  The  release  also 
addresses  related  questions  that  have 
arisen  under  the  proxy  rules. 
DATES:  Effective  Date:  These  rules  are 
effective  November  29, 1993. 

Transition  Provisions:  The  new  rules 
are  effective  November  29, 1993,  and 
any  registrant  may  use  the  amended 
rules  at  any  time  thereafter. 

To  fadhtate  a  smooth  transition, 
however,  the  following  transitional 
provisions  will  be  allowed  by  the 
Commission.  Registrants  are  required  to 
comply  with  the  new  rules  for:  (1)  Any 
new  registration  statement  imder  the 
Securities  Act,  and  any  new  registration 
statement  or  periodic  report  under  the 
Exchange  Act  filed  on  or  after  January 
1. 1994;  and  (2)  any  new  proxy  or 
information  statements  filed  on  or  after 
January  1, 1994.  except  that  proxy  or 
mformation  statements  filed  with 
respect  to  the  annual  election  of 
directors  by  registrants  whose  current 
fiscal  year  ends  on  or  after  December  15, 
1993  are  required  to  comply  with  the 
amended  rules  whenever  filed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  W.  Corso.  Paula  Dubberly.  Brian 
L.  Henry  or  Thomas  D.  Twedt  at  (202) 
272-3097,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  adopted  amendments 
to  Item  402  of  Regulation  S-K  i  and 


'  17  CFR  229.402. 


corresponding  amendments  to  Item  402 
of  Regulation  S-B,i  as  well  as  to  Item  10 
of  Schedule  14A.3  These  amendments 
modify  the  executive  compensation 
disclosure  requirements  applicable  to 
proxy  and  information  statements,* 
registration  statements  and  periodic 
reports  under  the  Exchange  Act.'  and  to 
registration  statements  under  the 
Seoirities  Act.* 

L  Introduction 

In  October  1992.  the  Commission 
adopted  extensive  revisions  to  its  rules 
governing  disclosure  of  executive 
compensation  in  proxy  and  information 
statements  as  well  as  other  Commission 
filings.'  In  August  1993,  the 
Commission  reported  on  the  results  of 
the  review  by  the  Division  of 
Corporation  Finance  ("Division")  of 
filings  during  the  initial  proxy  season 
after  adoption  of  the  new  rules.*  Based 
on  that  review,  the  Commission 
proposed  for  comment  several 
refinements  to  the  executive 
compensation  disclosiu*  requirements,' 
and  certain  technical  amendments  to 
such  disclosure  rules  and  the  proxy 
rules.  The  amendments  are  being 
adopted,  substantially  as  proposed. 'o 

The  Division  plans  to  review  the 
proxy  statements  of  those  registrants 
requested  during  the  1993  proxy  season 
to  make  changes  in  future  filings,  as 
well  as  proxy  statements  of  additional 
registrants.  To  manage  the  review 
process  to  minimize  delay  in  clearing 
preliminary  proxy  material,  the  staff 
may  review  definitive  proxy  statements 
even  where  the  statement  is  filed  in 
preliminary  form.  Registrants  that  wish 
to  assuire  that  any  comments  on  their 
executive  compensation  disclosure  are 
received  prior  to  deUvery  of  the  proxy 
statement  to  shareholders  may  request 

'  17  CFR  228.402.  Throughout  this  release, 
whenever  the  requirements  of  Regulation  S-K  are 
addressed,  the  discussion  is  also  applicable  to 
analogous  items  of  Regtilation  S-B. 

'  17  CFR  240.148-101.  Item  10. 

♦Throughout  this  release,  any  reference  to  proxy 
suioment  shall  include  an  information  statement 
required  under  Regulation  14C 

'  15  U.S.C.  78a  et  seq. 

*  15  U.S.C  77a  etseq. 

'Release  No.  33-6962  (October  16, 1992)  (57  FR 
48128),  as  corrected  in  Release  No.  33-6966 
(November  9. 1992)  (57  FR  53985). 

•Release  No.  33-7009  (August  6. 1993)  (58  FR 
42882)  ("Proposing  Release"). 

»Id. 

10  The  changes  from  the  proposed  rules  include 
conforming  changes  to  the  OptJon/SARs  column 
headings  in  all  txie  applicable  tables  and 
clarification  that  the  changes  in  instruction  9  to 
Item  402(c)  apply  to  the  binomial  pricing  model. 
The  Commission  received  40  letters  of  comment, 
which  may  be  inspected  and  copied  at  the 
Commission's  Public  Reference  Room,  450  Fifth 
Street  NW..  Washington.  DC  20549,  File  No.  S7-23- 
93. 


Staff  review  of  their  executive 
compensation  disclosure  prior  to  filing 
with  the  Commission.  In  order  to  ensure 
adequate  time  for  staff  review,  drafts 
must  be  submitted  to  the  attention  of 
John  Bemas,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.,  Mail 
Stop  3-7.  Washington,  DC  20549  at  least 
20  days  before  the  date  comments  are 
necessary.il  In  order  to  review  the  draft, 
the  staff  would  have  to  be  provided  all 
of  the  disclosure  required  by  Items  402 
and  404  of  Regulation  S-K  and  Item  10 
of  Schedule  14A.  Submission  of  the 
entire  draft  proxy  statement  would  not 
be  necessary. 

n.  Amendments  to  Item  402  of 
Regulation  S-K  and  Item  10  of 
Schedule  14A 

A.  Persons  Covered 

Item  402(a)(3)  previously  required 
compensation  disclosure  of  the  CEO  and 
each  of  the  four  most  highly  paid 
executive  officers  (whose  compensation 
exceeded  $100,000)  employed  at  fiscal 
year  end.  Finding  that  these 
requirements  provided  an  incomplete 
picture  of  the  registrant's  compensation 
package  when  highly  paid  executives 
departed  prior  to  fiscal  year  end,  the 
Commission  proposed  to  amend  the  rule 
to  apply  as  well  to  any  person  who 
served  as  CEO  during  the  latest  fiscal 
year  and  any  other  executive  officer 
who  departed  during  such  year  but 
whose  reportable  salary  and  bonus 
would  place  them  in  the  group  of  four 
highest  paid  executive  officers.  In 
determining  the  salary  and  bonus 
reportable,  the  amoimts  to  be  included 
are  those  paid,  earned  or  accrued.  The 
amoimts  are  not  to  be  annuaUzed  for  the 
period  after  departiue. 

Comments  received  on  the  proposal 
ranged  from  those  who  suggested  the 
rule  cover  more  executives  to  those  who 
not  only  opposed  but  suggested 
reducing  the  named  executives  to  three. 
Several  of  the  commenters  suggested 
that  the  departed  executives  be  included 
but  that  the  total  number  remain  at  five; 
some  suggested  that  only  departed  CEOs 
be  added  to  the  table.  After  review  of 
the  comments,  the  Commission  has 
determined  that  the  proposal  strikes  the 
right  balance  and  is  adopting  the 
revisions  as  proposed.  12 


"Registrants  submitting  this  information 
electronically  should  use  the  document  tag 
"CORRESP,"  which  will  ensure  that  the 
information  remains  non-public.  The  designated 
staff  contact  should  be  informed  of  such  an 
electronic  submission. 

"Items  402(a)(3)(i)  and  (iu)  of  Regulation  S-K  (17 
CFR  229.402(a)(3)(i)  and  (ui)). 
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B.  Restricted  Stock  Portfolio  Information 
The  proposal  to  require  all  registrants 

to  disclose  year-end  restricted  stock 
holdings  regardless  of  whether  any  such 
grants  occurred  during  the  period 
covered  by  the  Summary  Compensation 
Table  was  supported  by  most 
commenters.  The  amendment  is 
adopted,  as  proposed. '3 

C.  Grant-Date  Present  Value 
Based  on  its  experience  with  the 

disclosures  made  with  respect  to  grant 
date  valuations,  the  Commission 
proposed  to  require  disclosiue  of 
specified  assumptions  and  adjustments 
underlying  a  calculation  using  the 
Black-Scholes  or  binomial  pricing 
model.  The  proposal  reflected  both  the 
importance  of  the  assumptions 
xmderlying  the  valuation  as  well  as  the 
clarity  of  the  disclosure  provided  by 
those  registrants  that  voluntarily 
disclo6ed  assumptions  during  the  last 
proxy  season. 

Most  commenters  acknowledged  the 
importance  of  the  information.  Some 
expressed  concern  over  the  potentid 
Uability.  The  Commission  notes  that  the 
option  value  is  a  projection  of  a 
financial  item  entitled  to  safe  harbor 
protections,  as  are  the  underlying 
assumptions.  ><  The  amendment  is 
adopted  as  proposed. is 

D.  Performance  Graph:  Weighting  of 
Self-Constructed  Indices 

When  registrants  use  a  self- 
constructed  peer  group  index  or  a 
market  capitalization  index  in  the 
performance  graph,  the  returns  of  each 
component  company  must  be  weighted 
according  to  their  respective  stock 
market  capitalization. >6  Most 
commenters  expressed  strong  support 
for  the  proposal  to  change  the  timing  of 
the  weighting  from  the  end  to  the 
beginning  of  the  period,  as  providing  a 
more  accurate  measurement  of  total 
return.  The  amendment  has  been 
adopted,  as  proposed. 

E.  Technical  Amendments 
The  Commission  has  adopted 

substantially  as  proposed  the  following 
technical  amendments  to  clarify  the 
apphcation  of  Item  402  and  to  correct 
certain  inconsistencies  in  the  rules. 
•  The  instruction  to  the  Sununary 
Compensation  Table  requiring  restricted 


"InstnicUon  2  to  Item  402(b)(2)(iv)  of  RegulaUon 
S-K  (17  CPR  229.402(bM2Miv)). 

"Rule  175(c)(1)  and  (c)(4)  (17  CFR  230.175(c)(1) 
and  (c)(4));  Rule  3b^(c)(l)  and  (c)(4)  (17  CFR 
240.3b^c)(l)  and  (c)(4)). 

"Instniction  9  to  Item  402(c)  of  Regulation  S-K 
(17  CFR  229.402(c)). 

i«  See  Instniction  S  to  Item  4020]  of  Regulation 
S-K(l7CFR229.4O20)). 


Stock  fKjrtfbho  information  has  been 
revised  to  clarify  that  such  holdings 
should  be  valued  using  the  stock  value 
at  year  end." 

•  The  caption  to  column  (b)  to  the 
Options  Grants  Table  now  reads: 
"Number  of  Securities  Underlying 
Options/SARs  Granted."  's  In  addition, 
conforming  changes  were  made  to  the 
appropriate  captions  in  the  Summary 
Compensation  Table,"  the  Option 
Exercise  Table  20  and  the  Ten-year 
Option/SAR  Repricings  Table  2», 

•  It  also  has  been  clarified  that 
estimated  future  payouts  in  the  Long- 
Term  Incentive  Plan  Awards  Table  may 
be  provided  in  dollars  or  in  shares.^ 

•  Disclosure  regarding  defined  benefit 
or  actuarial  plans  shall  include  the 
relationship  of  covered  compensation  to 
the  annual  compensation  reported  in 
the  Siunmary  Compensation  Table.23 

•  The  instructions  to  the  performance 
graph  have  been  revised  to  clarify  that 
registrants  must  assume  a  fixed 
investment,  stated  in  dollars  (e.g.,  $100), 
in  the  stocks  and  indices  plotted.24 

•  Instruction  3  to  Item  10  of  Schedule 
14A  23  now  correctly  references 
paragraphs  (a)  or  (b)  to  Rule  14a-6  m  for 
the  appropriate  time  to  file. 

m.  Other  Issues 

As  part  of  the  October  1992  proxy  rule 
revisions,  the  Commission  adopted 
certain  amendments  affecting  the 
presentation  of  matters  on  the  form  of 
proxy.27  Rule  14a-4  was  revised  to 
require  an  "unbimdling"  of  groups  of 
related  matters  in  the  form  of  proxy.zs 
The  amended  rule  requires  that  each 
separate  matter  be  clearly  and 
impartially  identified  »  and  that  the 
form  of  proxy  provide  for  a  separate 
vote  on  each  matter  presented.^o 

Companies  have  asked  whether  in  the 
case  of  shareholder  approval  of 
amendments  to  an  existing 


17  Instruction  2(a)  of  Item  402(bX2Kiv)  (17  CFR 
229.402(b)(2)(iv)). 

"Item  402(cMl)  of  Regulation  S-K,  column  (b) 
(17  CFR  229.402(c)(1)). 

••Item  402fb)(i)  of  Regulation  S-K,  column  (g) 
(17CFR22a402(b)(l)). 

»Item  402(d)(1)  of  Regulation  S-K,  column  (d) 
(17CFR229.402(dMl)). 

J'  Item  402(i)(3Ki)  of  Regulation  S-K,  column  (c) 
(17CFR229.402(i)(3Mi))- 

MItem  402(e)(2)(iv)  of  RegulaUon  S-K  (17  CFR 
229.402{e)(2Miv)). 

Whom  402(f)(l)(ii)(A)  of  Regulation  S-K  (17  CFR 
229.402(fMl)(iiMA)). 

>•  Instruction  2  to  Item  4020)  of  Regulation  S-K 
(17  CFR  229.4020)). 

M 17  CFR  240.14«-101  (Schedule  14A,  Item  10). 

"17CFR240.14«-6. 

"Release  No.  34-31326  (October  22, 1992)  (57  FR 
48276). 

M  W.  at  section  H  (57  FR  48276, 48287). 

»Rule  14«-i(a)  (17  CFH  240.14»-l(a}). 

•oRule  14»-»(b)(l)  (17  CFR  240.14a-«(b)(l)). 


compensation  plan,  the  "separate 
matter"  referred  to  in  Rule  14a-4 
apphes  to  each  amendment  to  the  plan 
or  only  the  plan  as  amended.  Registrants 
have  been  advised  that  It  is  appropriate 
to  provide  for  a  single  vote  on  the  plan, 
as  amended,  rather  than  a  vote  on  each 
amendment  in  a  given  plan. 

There  have  also  been  questions  about 
the  need  to  file  in  preUminary  form  a 
proxy  statement  related  to  the 
amendment  of  an  existing  compensation 
plan  pursuant  to  Rule  14a-6(a).3>  As 
noted  in  the  release  adopting  the 
amendments  to  the  rules  under  section 
16  of  the  Exchange  Act,"  proposals  to 
amend  an  existing  employee  benefit 
plan  do  not  require  a  registrant  to  file 
the  proxy  or  information  statement  in 
preliminary  form.  33  This  interpretation 
is  being  codified  in  a  companion 
release.  3^ 

Finally,  questions  have  been  raised  as 
to  the  need  for  the  Compensation 
Committee  Report  to  address  the 
deductibility  of  executive  compensation 
under  the  new  provisions  of  the  Internal 
Revenue  Code.3s  The  report  should  in 
its  discussion  of  executive 
compensation  policies  3*  address  the 
registrant's  policy  with  respect  to 
quaUfying  compensation  paid  to  its 
executive  officers  for  deductibihty 
under  section  162(m)  of  the  Internal 
Revenue  Code.»7 

rv.  Cost-Benefit  Analysis 

No  specific  data  were  provided  in 
response  to  the  Commission's  request 
regarding  the  costs  and  benefits  of  these 
amendments.  The  Commission  believes 
that  the  benefits  to  be  gained  by 
amending  the  executive  compensation 
disclosure  rules  to  require  registrants  to 
provide  the  enhanced  information  to 
shareholders  as  well  as  to  clarify  the 
disclosure  requirements  outweighs  the 
costs  associated  with  implementing 
these  proposals. 

V.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

A  final  regulatory  flexibiUty  analysis 
has  been  prepared  regarding  Uie 
amendments  in  accordance  with  5 
U.S.C.  604.  A  copy  of  the  analysis  may 
be  obtained  from  Thomas  D.  Twedt, 
Division  of  Corporation  Finance,  U.S. 


"  Rule  14a-6(a)  (17  CFR  240.14a-6(a)). 

"15U.S.C78p. 

"  Rule  14a-6  (aj  and  (b)  (17  CFR  240.14a-e  (a) 
and  (b))  and  Release  34-28869  (February  8, 1991) 
(56  FR  7242)  at  note  244. 

"Release  No.  34-33232  (November  22. 1993). 

35  Omnibus  Budget  Reconciliation  Act  of  1993, 
Pub.  L.  No.  103-66,  Title  Xm  (August  10, 1993). 

>*  See  Item  4020i)(l)  of  Regulation  S-K  (17  CFR 
229.402(k)(l)). 

"26  U.S.C  162(m). 
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Securitifls  and  Exdamge  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  A  simimary  of  the  coiresponding 
Initial  Regulatory  Flexibility  Analysis 
appears  at  58  FR  42892  (Securities  Act 
Release  No.  70QQ). 

VI.  EfiectiTeDate 

The  amendments  are  e^active  upon 
publication  in  the  Federal  Register,  in 

accordance  with  the  Administrative 
Procedure  Act,  which  allows  for 
effectiveness  in  less  dian  30  days  after 
publication,  joter  alia,  "as  provided  by 
the  agency  for  good  cause  found  and 
pubbshed  with  the  rule."  5  U.S.C 
553(d)(3).  There  is  good  cause  for  the 
amendments  to  becooie  effective 
immediately  in  order  to  assure  that  this 
improved  disclosure  will  be  in  place  for 
the  1994  proxy  season. 

Some  registrants  have  indicated  an 
interest  in  being  able  to  satisfy  the 
revised  executive  compensation 
requirements  as  soon  as  possible. 
Immediate  effectiveneas  will  afford 
them  that  option. 

For  other  registrants,  the  Commission 
has  provided  transition  provisions. 
Registrants  aie  required  to  comply  with 
the  new  rules  for:  (1)  Any  new 
registration  statement  under  the 
Securities  Act,  and  any  new  registration 
statement  or  periodic  report  under  the 
Exchange  Act  filed  on  or  after  January 
1. 1994;  and  (2)  any  new  proxy  or 
information  statements  fifed  on  or  after 


Janua^  1. 1994,  except  that  proxy  or 
information  statements  filed  with 
respect  1o  the  annual  election  of 
directors  by  registrants  whose  current 
fiscal  year  ends  on  or  after  December  15. 
1993  are  required  to  comply  with-flie 
amended  rules  whenever  filed. 

VII.Statutoiy  Basis 

The  amendments  contained  herein  are 
being  adopted  pursuant  to  sections  3(b), 
6.  7.  8, 10,  and  19(a)  of  the  Securities 
Act  and  sections  12. 13, 14(a),  15(d)  and 
23(a)  of  the  Exchange  Act 

List  of  Subjects  in  17  CFR  Parts  228. 
229  and  240 

Reporting  and  recordkeeping 
requirements.  Secxirities. 

Text  of  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  chapter  n  of  the  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  22S-INTEGRATED 
DtSCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUBIS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.Q  77e.  77f,  77g,  77h.  77i 
77k.  77g,  77aa{2S},  77aa(26).  77ddd,  77eee. 
77ggg,  77hhh,  77JJI.  77nmi,  77fi8S.  781.  78ni. 
78n.  78o.  78w,  78U,  80a-8.  80a-29.  80a-30, 
80a-37,  80b-ll,  unless  otherwise  noted. 

Summary  Compensation  Table 


2.  By  amending  $  228.402  by  revising 
paragraph  (a)(2):  the  table  fbllowing 
paragraph  (bKl);  paragraph  (b)(2){iv}(B); 
Instruction  2  to  histructions  to  ftem 
402(b)(2)(iv);  the  Uble  fc)llowing 
paragraph  (c)(1);  paragraph  {c)(2)(ii);  the 
table  following  paragraph  (d)(1); 
paragraph  (d){2)(iv);  and  paragraph 
(e)(2](iv)  to  read  as  follows: 

1228.402    (Item402)  Executive 
compensation. 

(a)  •  •  * 

(2)  Persons  covered.  Disclosure  shall 
be  provided  pursuant  to  this  item  for 
each  of  the  following  (the  "named 
executive  officers"): 

(i)  All  individuals  serving  as  the 
registrant's  chief  executive  officer  or 
acting  in  a  similar  capacity  during  the 
last  completed  fiscal  year  ("CEO"), 
regardless  of  compensation  level; 

(ii)  The  registrant's  four  most  highly 
compensated  executive  officers  other 
than  the  CEO  who  were  serving  as 
executive  officers  at  the  end  of  the  last 
completed  fiscal  year;  and 

(iii)  Up  to  two  additional  individuals 
for  whom  disclosure  would  have  been 
provided  pursuant  to  paragraph  (a)(2)(ii) 
of  this  item  but  for  the  fact  that  the 
individual  was  not  serving  as  an 
executive  officer  of  the  registrant  at  the 
end  of  the  last  completed  fiscal  year. 
*        *        •        •        • 

(b)*  •  • 
(D*  •  * 


Name  and  pnncipal  position 


Year 


Annual  compensation 


w 

CEO 

A  

B  

C  

D  


(b) 


Salary 
($) 


(c) 


Bonus 
($) 


(d) 


^wrannuaJ 

conipanaation 

{$) 


(e) 


Longtenm  compeneatton 


Awards 


Rastricted 

stock 
award(s)  ($) 

(f) 


Securities  un- 
derling op- 
tions/SARs 
(#) 

(g) 


Payouts 


LTIP  payouts 
(h) 


AJI  other  com- 
pensation ($) 

(i) 


(2)*  •  • 
(iv)»  •  • 


(B)  The  sum  of  the  number  of 
securities  underlying  stock  options 
granted,  with  or  without  tandem  SARs. 


andthe  number  of  freestanding  SARs 
(column  (g));  and 
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InstTvctions  to  Item  402(b)(2)(iv) 

1.  •  *  • 

2.  The  registrant  shall,  in  a  footnote  to  the 
Summary  Compensation  Table  {appended  to 
column  {f),  if  included),  disclose: 

a.  The  number  and  value  of  the  aggregate 
restricted  stock  holdings  at  the  end  of  the  last 
completed  fiscal  year.  The  value  shall  be 


calculated  in  the  manner  specified  in 
paragraph  (b)(2)(iv)(A)  of  this  item  using  the 
value  of  the  registrant's  shares  at  the  end  of 
the  last  completed  fiscal  year, 

b.  For  any  restricted  stock  award  reported 
in  the  Simmiary  Compensation  Table  that 
will  vest,  in  whole  or  in  part,  in  under  three 
years  from  the  date  of  grant,  the  total  number 

Option/SAR  GFWfTS  IN  Last  Fiscal  Year 

[Individual  Grants] 


of  shares  awarded  and  the  vesting  schedule; 
and 

c  Whether  dividends  will  be  paid  on  the 
restricted  stock  reported  in  column  (f). 

(c)»   •   * 
(D*   •   * 


Name 
(a) 


CEO 

A 

B  

0 

D 


Number  of  securities 
underlying  options/ 
SARs  granted  (») 


(b) 


Percent  of  total  options/SARs 

granted  to  emptoyees  in  fiscal 

year 


(c) 


Exercise  or  base 
price  ,$/Sh) 


(d) 


Expiration  date 
(e) 


(2) 


(ii)  number  of  securities  underlying 
option/SARs  granted  (column  (b)). 


AGGREGATED  OPTION/SAR  EXERCISES  IN  UST  FISCAL  YEAR  AND  FY-END  OPTION/SAR  VALUES 


Name 


(a) 


CEO  ...+ 

A 

B 

C  

D  


Shares  acquired  on 
exercise  (#) 


(b) 


Value  realized  (S) 


(c) 


Nuntber  of  securities 

underlying 

unexerctsed  options/ 

SARs  at  FY-end  (#) 

Exercisable/ 

Unexercisable 

(d) 


Value  of  unexercised 
irvthe-money  op- 
tlons/SARs  at  FY- 
end  ($) 
Exerdsabta/ 
Unexercisable 


(e) 


(2)  •  *  • 

(iv)  The  total  number  of  secvirities 
xmderl3ring  imexercised  options  and 
SARs  held  at  the  end  of  the  last 
completed  fiscal  year,  separately 
identifying  the  exercisable  and 
unexercisable  options  and  SARs 
(column  (d));  and 


(e)-H  * 


(2) 

(iv)  For  plans  not  based  on  stock 
price,  the  dollar  value  of  the  estimated 
payout,  the  nimiber  of  shares  to  be 
awarded  as  the  payout  or  a  range  of 
estimated  payouts  denominated  in 
dollars  or  number  of  shares  under  the 
award  (threshold,  target  and  maximum 
amount)  (columns  (d)  through  (f)). 


PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e.  77f,  77g,  77h,  77j. 
77k,  77s,  77aa(25),  77aa(26),  77ddd,  77eee, 
77ggg,  77hhh,  77iii,  77jjj.  77nnn.  77sss,  78c, 
78i,  78j,  787,  78m,  78n,  78o,  78w.  78y;(d),  7Qe. 
79n.  79t,  80a-8,  80a-29,  80a-30,  808-37, 
80b-ll,  unless  otherwise  noted. 
•         •         •         •         • 

4.  By  amending  §  229.402  by  revising 
paragraph  (a)(3);  the  table  following 
paragraph  (b)(1);  paragraph  (b)(2)(iv)P); 
Instruction  2  to  Instructions  to  Item 
402(b)(2)(iv):  the  table  following 
paragraph  (c)(1);  paragraph  (c)(2)(ii); 
Instruction  9  to  Instructions  to  Item 
402(c);  the  table  following  paragraph 


(d)(1);  paragraph  (d)(2)(iv);  paragraph 
(e)(2)(iv);  paragraph  (f)(l)(ii)(A);  the 
table  following  paragraph  (i)(3)(i); 
paragraph  (i)(3)(ii)(C);  and  Instruction  2 
and  Instruction  5  to  Instructions  to  Item 
402(7)  to  read  as  follows: 

f  229.402    (Kern  402)  Executive 
compensation. 

(a)  •  '  * 

(3)  Persons  covered.  Disclosure  shall 
be  provided  pursuant  to  this  item  for 
eadi  of  the  following  (the  "named 
executive  officers"): 

(i)  All  individuals  serving  as  the 
registrant's  chief  executive  officer  or 
acting  in  a  similar  capacity  during  the 
last  completed  fiscal  year  ("CEO"), 
regardless  of  compensation  level; 

(ii)  The  registrant's  four  most  highly 
compensated  executive  officers  other 
than  the  CEO  who  were  serving  as 
executive  officers  at  the  end  of  the  last 
completed  fiscal  year;  and 
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ons 


(iii)  Up  to  two  additional  individuals  individual  was  not  serving  as  an 

for  whom  disclosure  would  have  been  executive  officer  of  the  Tegistrant  at  the 

provided  pursuant  to  }>aragrBph'(all9)(ii)  end  of  the  Jaat  completed  fiscal  year, 

of  this  item  but  for  the  bet  that  the  •       •       •       ^       ^ 

Summary  CoMPBiSATiOM  Table 


(b)**« 


Year 
(b) 

Annual  compenaattw) 

Lx)nQ  tern*  tompenaatJon 

Name  and  prindpal  position 

Salary 
($) 

(0) 

Bonus 

Ottaraanuai 

compensation 

<($) 

(e) 

Awwds 

Payouts 

Restricted 

atodc 
awaa](8) 

(f) 

Securitijw 

undaiHyiiiu 

epMons/SARs 

(#) 

(9) 

All  other  com- 

(a) 

LTIP  payouts 
(h) 

pensatton  {$) 
(i) 

GEO _ 

A  _ 

B  

— 

, 
1 

1 

t 

1 

C 

D 

(iv)*  •  * 

(B)  The  sum  of  the  number  of 
securities  imderlying  stock  options 
granted,  with  or  without  tancfem  SARs, 
and  the  number  of  freestanding  SARs 
(column  (g)};  and 

Instructiona  to  Item  402(b)(2)(iT) 


1.  *  **  ■* 

2.  The  registrant  shall,  in  a  ftx)tnote  to  the 
Summary  Comp>ensatlon  Table  (appended  to 
column  (f),  if  included),  disclose: 

a.  The  number  and  value  of  the  aggregate 
restricted  stock  holdings  at  the  end  of  the  last 
completed  fiscal  year.  The  value  shall  be 
calculated  in  the  manner  specified  in 
paragraph  (b){2)(iv)(A)  of  this  item  using  the 
value  of  the  registrant's  shares  at  the  end  of 
the  last  completed  fiscal  year; 


b.  For  any  restricted  stock  award  reported 
in  the  Summary  Compensation  Table  that 
will  vest,  in  whole  or  in  part,  in  under  three 
years  firom  the  date  of  grant,  the  total  number 
of  shares  awarded  and  the  vesting  schedule; 
and 

c.  Whether  dividends  will  be  paid  on  the 
restricted  stock  reported  in  column  (f). 


(d)^ 
W* 


Option/SAR  Grants  in  Last  Fiscal  Year 


individual  grants 


Name 


W 

CEO 

A  

S*     •••■■•■••■•••••••■••••■,«„ 

c „ 

D  


tlumbarof 
sacuriliae  un- 
derlying op- 
tions/SARs 
0cantad  («) 

(b) 


Peroentof 
total  optioaa/ 
SARsoranted 
toempbyees 
in  fiscal  year 

(0 


Exarciaaxjf 
laeprioe 

($sii) 
(d) 


Expiration 
date 


(e) 


Potential  reaUzabtB  vttue  at 

assumed  annual  rates  of  8tecl( 

price  appreciation  tor  option 

tBftn 


5%  ($) 
(f) 


tO%{$) 

(g) 


Mteraativeto 

(0  and  (g): 

giant  data 

value 


Grant  date 
present  .value 

(f) 


(ii)  Nmnber  of  securities  underlying 
option/SARs  granted  (column  (b)). 


Instructiawto  JtaB  402(o). 


9.  Where  the  registFant  chooses  to  use  the 
grant-date  valuation  alternative  specffiadin 
paragraph  (c)(2)(vi}(B)  of  this  item,  the 
valuaUon  shall  be  footnoted  to  dascrihe  the 
valuation  method  used.  Where  the  registrant 
has  used  a  variation  of  the  Blaok'Scholes  or 
binomial  option  pricing,  model,  the 
description  shall  identify  the  use  of  such 


pricing  model  and  describe  the  assumptions 
used  relating  to  the  expected  volatility,  risk- 
free  rate  of  return,  dividend  yield  «nd  time 
of  exercise.  Any  ad)ustments  for  non- 
transferability or  risk  of  forfeiture  also  shall 
be  disclosed.  In  the  event  another  valuation 
method  is  used,  the  registrant  is  required  to 
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describe  the  methodology  as  well  as  any 
material  assumptions. 


(1)  •  '  • 


CEO 

A 

B..-. 
C  .... 
D  .... 


AGGREGATED  OPTION/SAR  EXERCISES  IN  LAST  FISCAL  YEAR  AND  FY-END  OPTION/SAR  VALUES 


Name 


(a) 


(2) 

(iv)  The  total  number  of  securities 
underlying  unexercised  options  and 
SARs  held  at  the  end  of  the  last 
completed  fiscal  year,  separately 
identifying  the  exercisable  and 
imexercisable  options  and  SARs 
(column  (d));  and 
*        •        •        •        • 

(e)  •  •  • 

(2)  •  •  * 

(iv)  For  plans  not  based  on  stock 
price,  the  dollar  value  of  the  estimated 
payout,  the  nimiber  of  shares  to  be 


Name 


(a) 


(ii) 

(C)  The  number  of  securities 
underlying  replacement  or  amended 
options  or  SARs  (column  (c)); 

A        •        •        •        • 

(/)*** 
Instructions  to  Item  402(1) 

2.  In  constructing  the  graph: 

(a)  The  closing  price  at  the  measurement 
point  must  be  converted  into  a  fixed 
investment,  stated  in  dollars,  in  the 
registrant's  stock  (or  in  the  stocks  represented 
by  a  given  index),  with  ctmiulative  returns 
for  each  subsequent  fiscal  year  measured  as 

a  change  from  that  investment;  and 

(b)  Each  fiscal  year  should  be  plotted  with 
points  showing  the  cumulative  total  return  as 
of  that  point  The  value  of  the  investment  as 
of  each  point  plotted  on  a  given  return  line 


Shares  acquired  on 
exercise  («) 


(b) 


Value  realized  {$) 
(c) 


Number  of  securities 

undertying 

urwxerdsea  opNons/ 

SARs  at  FY-end  (#) 

Exercisable/ 

Unexercisable 


(d) 


Value  of  unexerdsed 

In-tho  moiwy  op- 

Hons/SAReatPV'- 

end($) 

Exercisable/ 

Unexercisable 

(e) 


awarded  as  the  payout  or  a  range  of 
estimated  payouts  denominated  in 
dollars  or  number  of  shares  under  the 
award  (threshold,  target  and  maximum 
amount)  (columns  (d)  through  (f)). 

(f)  Defined  Benefit  or  Actuarial  Plan 
Disclosure 

(!)••• 

(ii)  •  •  • 

(A)  The  compensation  covered  by  the 
plan(s),  including  the  relationship  of 
such  covered  compensation  to  the 
annual  compensation  reported  in  the 

Ten-Year  Option/SAR  Repricings 


Summary  Compensation  Table  required 
by  paragraph  (b)(2)(iii)  of  this  item,  and 
state  the  current  compensation  covered 
by  the  plan  for  any  named  executive 
officer  whose  covered  compensation 
diSers  substantially  (by  more  than  10%) 
fitjm  that 'set  forth  in  the  annual 
compensation  columns  of  the  Summary 
Compensation  Table; 

(i)  •  •  • 
(3)(i)  •  •  • 


Date 


(b) 


Number  of 
securities  un- 
dertying op- 
tona/SARs 
repriced  or 
amended  (») 

(c) 


Martcet  price 
of  stock  at 
time  of  re- 
pricing or 

amendnf)ent 
($) 


(d) 


Exercise 
price  at  time 
of  repricing 
or  amend- 
ment ($) 


(e) 


New  exercise 
price  ($) 


(f) 


Length  of 
original  op- 
tion temi  re- 
maining at 
date  ofre- 
pricing  or 
amendment 

(g) 


is  the  number  of  shares  held  at  that  point  78w,  78x.  78//(d).  79q.  79t.  80a-20,  80a-23. 

multiplied  by  the  then-prevailing  share  price.  80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll," 

•        *        •        •        •  unless  otherwise  noted. 

5.  If  the  registrant  uses  a  peer  issuers)  •        •        •        •        • 

comparison  or  comparison  with  issuer(s)  6.  By  amending  §  240.14a-101  by 

with  similar  market  capitalizations,  the  revising  Instruction  3  to  Item  10  of 

Identity  of  those  issuers  must  be  disclosed  c-Ko,j,,1/.  ixa  *^  ^.  j  —  *  n 

and  the  returns  of  each  component  issuer  of  Schedule  14A  to  read  as  foUows: 

the  group  must  be  weighted  according  to  the  §240.14a-101    Schedule  14A.  Information 

respective  issuers  stock  market  required  In  proicy  etatwnent 
capitalization  at  the  beginning  of  each  period 

for  which  a  return  is  indicated.  SCHEDULE  14A  INFORMATION 

EXCHANGE  ACT  OF  1934  «... 

5.  The  authority  citation  for  part  240  [""^^^o""  ^       ^ 

continues  to  read  in  part  as  follows:  ,  «.v     i     .  u         ^                 ,    . 

*^  3.  Ifthe  plan  to  be  acted  upon  IS  set  forth 

Authority:  15  U.S.C  77c,  77d,  77g,  77J,  in  a  written  document,  three  copies  thereof 

77s.  77t)9e,  77ggg,  77nnn.  77s88,  77ttt,  78c,  shaU  be  filed  with  the  Commission  at  the 

78d,  78i,  78j.  78/,  78m,  78n,  78o,  78p,  788,  time  copies  of  the  proxy  statement  and  form 
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of  proxy  are  first  filed  pursuant  to  paragraph 
(a)or(b)of$240.14a-6. 

Dated:  November  22, 1993. 

By  the  Commission. 
Margaret  H.  McFarUnd. 
Dep  u  ty  Secretary. 

[FR  Doc  93-29110  Filed  11-2&-93;  8:45  amj 
■tUNQ  COM  wio-oi-p 
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SECURfTIES  Af40  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[ReleaM  No.  34-33232;  IC-19887:  Ffl«  No. 
S7-31-93] 

RIN  323»-AG01 

Elimination  of  RUng  Requirements  for 
Preliminary  Proxy  Materials  Under 
Certain  Circumstances 

AQENCV:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  Rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
proposing  amendments  to  the  proxy  and 
information  statement  filing 
requirements  codifying  a  prior 
interpiatation  of  Rule  14a-6  that 
submitting  amendments  to  an  existing 
compensation  plan  for  shareholder 
approval  does  not  affect  the  exclusions 
from  the  preliminary  proxy  and 
infdrmation  statement  fiUng 
requirements.  By  codifying  amd 
publicizing  this  interpretation,  the 
Commission  hopes  to  remove  any 
ambiguity  Tegarding  the  scope  of  this 
exclusion  from  the  filing  of  preUminary 
materials. 

DATES:  Comments  should  be  received  on 
or  before  December  13, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  triphcate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Stop 
6-9,  Washington.  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-31- 
93.  All  comments  received  will  be 
available  for  pubhc  inspection  and 
copying  at  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gregg  W.  Corso.  Paula  Dubberiy.  Brian 
L.  Henry  or  Thomas  D.  Twedt.  (202) 
272-3097,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549. 
SUPPLBIENTMY  INFORMATION:  The 
Commission  is  proposing  an 
amendment  to  Rule  14a-€  >  and  Ride 
14C-5  2  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act").3  In  a 
companion  release  the  Commission  is 
adopting  several  refinements  of,  and 
technical  changes  to.  the  executive 
compensation  disclosure  rules.^ 


I.  Proposed  Bule  rii»tiptt 

La  1987.  the  Commission  adopted 
amendments  to  the  proxy  rules  to 
eliminate  the  requirement  to  file 
preliminary  proxy  or  inSoimation 
statements  in  certain  circumstances.^  In 
their  present  form.  Rules  14a-6  and 
14c-5  provide  that  a  preliminary 
statement  shall  not  be  filed  if  it  relates 
to  an  annual,  or  special  meeting  held  in 
lieu  of  the  aimual,  meeting  of  security 
holders  at  which  the  only  matters  to  be 
acted  upon  are  (1)  the  election  of 
directors.  (2)  the  election,  approval  or 
ratification  of  auditors,  and/or  (3)  a 
security  holder  proposal.*  In  adopting 
amendments  to  section  16  of  the 
Exchange  Act,'  the  Commission  noted 
that  "where  a  plan  amendment  is 
submitted  for  shareholder  approval, 
whether  or  not  such  amendment  is  for 
the  purpose  of  conforming  a  plan  to  [the 
new  section  16  rules],  the  proposal  will 
no  longer  trigger  the  requirement  to  file 
the  proxy  or  information  statement  in 
preliminary  form."* 

During  the  comment  period  for  the 
recent  proposed  amendments  to  the 
executive  compensation  rules,  the 
Commission  received  numerous 
inquiries  regarding  the  appUcation  of 
this  interpretation.'  In  order  to  clarify 
and  pubhcize  this  position,  the 
Commission  proposes  to  codify  the 
noted  interpretation. 

The  proposal  revises  Rules  14a-6(a) 
and  14o-5(a)  specifically  to  include 
compensation  plan  amendments  among 
the  matters  for  which  a  preliminary 
filing  is  not  necessary.  The  proposed 
amendment,  like  the  staff's 
interpretation,  applies  to  existing 
compensation  plans.  The  Commission, 
however,  is  considering  exteniiing  this 
position  to  votes  on  new  plans  and 
requests  commenters'  views  as  to 
whether  this  should  be  done. 


>17CPR240.14a-6. 

>  17  CFR  240.14C-S. 

M5U.S.C78a««»e<j. 

«ReleaM  No.  33-7032  (November  2. 1993). 


>  Releiwa  No.  34-25217  (Decamber  21. 1S87)  (52 
FR  48977). 

•  17  CFR  240.14a-6(a);  17  CFR  240.14c-6(a).  The 
exclusion  botn  filmg  prebminay  material  in  Rule 
I4a-6(a)  alao  covers,  with  respect  to  an  tnvertment 
comjjany  registered  under  the  Investment  Company 
Act  of  1940  or  a  businesa  development  company, 
a  proposal  to  continue,  without  change,  an  advisory 
or  other  contract  or  agreement  that  previously  has 
been  csb^  to  a  solicitatioD  for  which  proxy 
material  was  filed  pursuant  to  Rule  l4a-6  as  welt 
as  a  proposal  to  increase  the  nnmhor  of  shares 
authorized  to  be  issued  in  an  open-end  investment 
company  registered  under  the  hirestment  Company 
Act  of  1940. 

'  15  U.S.C  7ep. 

•Release  No.  34-28869  (February  8. 1991)  (S6  FR 
7242)  at  note  244.  See,  e.g..  Thompson,  Hine  and 
Flory  (avail.  March  29, 1991)  (affirming  that  plan 
amendments  do  not  trigger  the  preUminary  filing 
requirement  of  Rule  l4ft-6). 

•File  No.  87-23-93. 


n.  General  Seqaest  figr  CoiDBieiit 

Any  interested  persons  widiing  to 
submit  written  comments  on  the 
proposed  amendments  to  Rule  14a-6 
and  Rule  14c-5  of  the  Exchange  Act  are 
invited  to  do  so  by  submitting  them  in 
triplicate  to  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Stop  6-9, 
Washington.  DC  20549.  Comment  letters 
should  refer  to  File  No.  57-31-93. 
Comment  is  requested  as  to  the 
potential  impact  of  the  proposals  on 
such  matters  as  tax  planning  and 
regulatory  burdens.  The  Commission 
also  requests  comment  on  whether  the 
proposals,  if  adopted,  would  have  an 
adverse  eSect  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  Exchange  Act.  Comments 
responsive  to  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities 
under  section  23(a)  of  the  Exchange 
Act.  10  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  C!k)mmission's  PubUc 
Reference  Room.  450  Fifth  Street.  NW. 
Washington.  DC  20549.  Since  the 
proposal  formally  eliminates  a  filing 
burden  and  merely  codifies  an  existing 
interpretation,  the  proposal  provides  for 
a  comment  period  of  21  days. 

m.  Cost  Benefit  Analysis 

As  an  aid  in  the  evaluation  of  the 
costs  and  benefits  of  these  proposals, 
the  Commission  requests  the  views  of 
and  other  supportiiig  information  fi'om 
the  public.  It  appears  to  the  Commission 
that  the  benefit  to  be  gained  by 
amending  the  proxy  rules  to  clarify  that 
preliminary  proxy  and  information 
statements  are  not  necessary  where  the 
only  matters  to  be  voted  upon  at  an 
annual  meeting  are  the  election  of 
directors;  the  election,  approval  or 
ratification  of  auditors;  a  shareholder 
proposal;  and  one  or  more  amendments 
to  an  existing  compensation  plan 
outweighs  any  costs  associated  with 
implementing  these  proposals. 

IV.  Initial  Regulatory  Flexibility 
Analjrsis 

The  Commission  has  prepared  the 
following  Initial  Regulatory  Flexibifity 
Analysis  in  accordance  with  5  U.S.C. 
603. 

1.  The  Commission  is  proposing 
amendments  to  Rules  14a-6  and  14c-5 
under  the  Exdiange  Act  to  codify  an 
interpretive  position. 

2.  The  Commissions  objective  is  to 
pubhcize  and  clarify  its  interpretation 
in  order  to  remove  any  ambiguity 


•«  15  U.S.C.  78w(a). 
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regarding  the  scope  of  the  exemption 
from  filing  preliminary  materials. 

3.  The  proposed  amendments  would 
affect  all  registrants,  including  small 
businesses,  that  are  reporting  companies 
under  the  Exchange  Act.  The 
Commission  does  not  have  a  basis  for 
estimating  the  number  of  small 
businesses  that  will  file  proxy  or 
Information  statements  under  the 
Exchange  Act. 

4.  Since  the  proposal  simply  codifies 
current  practice,  it  is  expected  that  the 
proposed  amendments  will  have  no 
effect  on  recordkeeping,  reporting  and 
compliance  requirements. 

5.  No  current  federal  rules  duplicate, 
overlap  or  conflict  with  the  proposals. 

6.  A  nimaber  of  significant  alternatives 
to  the  proposed  amendments  have  been 
considered.  One  alternative  would  be  to 
provide  differing  or  simplified 
requirements  for  small  businesses  that 
are  based  on  performance  rather  than 
desigii  standards.  However,  the 
adoption  of  performance  standards 
would  not  be  consistent  with  the 
Commission's  statutory  mandate  to 
require  disclosure  to  investors  of 
material  information  necessary  to  make 
informed  investment  decisions.  The 
proposed  amendments  clarifies  an 
interpretation  that  simplifies  reporting 
requirements  for  all  registrants, 
including  small  businesses.  Other 
alternatives  would  involve  the 
establishment  of  different  compliance  or 
reporting  requirements  or  timetables  to 
take  into  account  the  resources  available 
to  small  businesses  and  to  provide  an 
exemption  from  coverage  of  the 
provisions  for  small  businesses.  Since 
the  proposals  Impose  no  added  burden 
on  small  business  issuers,  different 
treatment  is  not  warranted. 

Written  comments  are  encouraged 
with  respect  to  any  aspect  of  the 
Analysis.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis  if 
the  proposed  amendments  are  adopted. 

V.  Statutory  basis 

The  amendments  contained  herein  are 
being  proposed  pursuant  to  sections  12, 
13, 14(a),  15(d)  and  23(a)  of  the 
Exchange  Act. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Amendment 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 


Regulations  is  proposed  to  be  amended 
as  follows: 

PART  240-QENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c  77d,  77g,  77j, 
778,  77eee.  77ggg.  77nnn,  77s88,  77ttt.  78c, 
78d.  781,  78),  781.  78m.  78n,  78o.  78p.  78s, 
78w.  78x,  78lUd),  79q,  79t.  80a-20,  80a-23, 
80a-29,  80a-37.  80l)-3,  80b-4  and  80b-ll, 
imless  otherwise  note. 
•        •        •        •        • 

2.  By  amendine  §  240.14a-6  by 
revising  paragraph  (a)  preceding  the 
notes  to  read  as  follows: 

S  240.1 4»-«    Rling  requirements. 

(a)  Preliminary  proxy  statement.  Five 
preliminary  copies  of  the  proxy 
statement  and  form  of  proxy  shall  be 
filed  with  the  Commission  at  least  10 
calendar  days  prior  to  that  date 
definitive  copies  of  such  material  are 
first  sent  or  given  to  security  holders,  or 
such  shorter  period  prior  to  the  date  as 
the  Commission  may  authorize  upon  a 
showing  of  good  cause  thereunder.  A 
registrant,  however,  shall  not  file  with 
the  Commission  a  preliminary  proxy 
statement,  form  of  proxy  or  other 
soliciting  material  to  be  furnished  to 
securityholders  concurrently  therewith 
if  the  solicitation  relates  to  an  annxial  (or 
special  meeting  in  lieu  of  the  annual) 
meeting,  or  for  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C  80a-l 
et  seq.)  or  a  business  development 
company,  if  the  solicitation  relates  to 
any  meeting  of  security  holders  at 
which  the  only  matters  to  be  acted  upon 
are: 

(1)  The  election  of  directors; 

(2)  The  election,  approved  or 
ratification  of  accountant(s); 

(3)  A  security  holder  proposal 
included  pursuaiit  to  §  240.14a-8; 

(4)  The  approval  of  amendments  to  a 
plan  as  defined  in  paragraph  (a)(7)(ii)  of 
Item  402  of  Regulation  S-K 

(§  229.402(a)(7)(ii)  of  this  chapter); 

(5)  With  respect  to  an  investment 
company  registered  imder  the 
Investment  Company  Act  of  1940  or  a 
business  development  company,  a 
proposal  to  continue,  without  change, 
any  advisory  or  other  contract  or 
agreement  that  previously  has  been  the 
subject  of  a  proxy  solicitation  for  which 
proxy  material  was  filed  with  the 
Commission  pursuant  to  this  section; 
and/or 


(6)  with  respect  to  an  open-end 
investment  company  registered  under 
the  Investment  Company  Act  of  1940,  a 
proposal  to  increase  the  nimiber  of 
shares  authorized  to  be  issued. 

This  exclusion  from  filing  preliminary 
proxy  material  does  not  apply  if  the 
reastrant  conmients  upon  or  refers  to  a 
solicitation  in  opposition  in  connection 
with  the  meeting  in  its  proxy  material. 

3.  By  amending  §  240.14c-5  to  revise 
paragraph  (a)  preceding  the  notes  to 
read  as  follows: 

f240.14o-6    Riing  fMfuirenMnte. 

(a)  Preliminary  information  statement. 
Five  preliminary  copies  of  the 
information  statement  shall  be  filed 
with  the  Commission  at  least  10 
calendar  days  prior  to  the  date 
definitive  copies  of  such  statement  are 
first  sent  or  given  to  security  holders,  or 
such  shorter  period  prior  to  that  date  as 
the  Commission  may  authorize  upon  a 
showing  of  good  cause  therefor.  In 
computing  the  10-day  period,  the  fihng 
date  of  the  preliminary  copies  is  to  be 
counted  as  the  first  day  and  the  11th 
day  is  the  date  on  which  definitive 
copies  of  the  information  statement  may 
be  mailed  to  security  holders.  A 
registrant,  however,  shall  not  file  with 
the  Conunission  a  preliminary 
information  statement  if  it  relates  to  an 
annual  (or  special  meeting  in  lieu  of  the 
annual)  meeting,  of  secimty  holders  at 
which  the  only  matters  to  be  acted  upon 
are: 

(1)  The  election  of  directors; 

(2)  The  election,  approval  or 
ratification  of  accountant(s); 

(3)  A  security  holder  proposal 
identified  in  the  registrant's  information 
statement  pursuant  to  Item  4  of 
Schedule  14C  (§240.14o-101);andyor 

(4)  The  approval  of  amendments  to  a 
plan  as  defined  in  paragraph  (a)(7){ii)  of 
Item  402  of  Regulation  S-K 
(§229.402(a)(7)(ii)  of  this  chapter).  This 
exclusion  from  filing  a  preliminary 
information  statement  does  not  apply  if 
the  registrant  comments  upon  or  refers 
to  a  solicitation  in  opposition  in 
connection  with  the  meeting  in  its 
information  statement. 

Dated:  November  22, 1993. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  93-29111  FUed  11-26-93;  8:45  am] 
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The  President 


Proclamation  6629  of  November  24,  1993 
National  Adoption  Week,  1993  and  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  families  are  the  guardians  and  first  teachers  of  our  most  valuable 
resource  and  our  primary  responsibility— our  children.  Unfortunately,  too 
many  children  do  not  have  the  opportunity  to  live  and  flourish  in  a  family 
of  their  own.  They  have  been  orphaned,  abandoned,  neglected,  or  abused. 
They  have  been  denied  the  protection  and  nurturing  that  a  loving  family 
environment  can  best  provide.  Now  is  the  time  to  break  the  grip  of  the 
great  crisis  of  the  spirit  that  has  far  too  long  held  our  Nation.  Now  we 
can  begin  to  bring  about  a  change.  There  is  muc^  for  each  of  us  to  contribute. 

During  National  Adoption  Week,  it  is  vitally  important  for  all  of  us  to 
recognize  the  joys  adoption  can  bring  to  the  lives  of  children  who  are 
in  need.  For  diildren  who  have  been  deprived  of  belonging  to  a  secure, 
loving,  and  permanent  home,  an  adoptive  family  can  provide  the  most 
important  ing^dient  in  a  child's  life— love. 

This  Thanksgiving  week,  families  across  America  will  gather  to  give  thanks 
to  God  for  the  blessings  we  all  enjoy  as  individuals  and  as  a  Nation. 
Children  who  have  no  permanent  families,  who  are  waiting  to  be  adopted, 
may  not  have  as  much  to  be  thankful  for  this  year.  At  this  happy  time 
of  family  celebration,  we  must  not  forget  the  children  for  whom  the  affection 
of  a  family  remains  only  a  dream. 

These  children  have  so  much  to  offer.  They  deserve  our  best  efforts  to 
remove  the  public  and  private  barriers  to  their  adoption  into  permanent, 
loving  families.  We  must  reach  out  to  the  many  Americans  who  long  for 
children  to  love,  and  we  must  find  homes  for  the  thousands  of  children 
who  are  waiting  for  adoptive  parents  to  take  them  into  their  lives  and 
into  their  hearts.  And  we  must  also  acknowledge  the  unselfish  sacrifice 
made  by  many  birth  parents  to  ensure  a  better  life  for  their  child. 

Every  effort  should  be  made  to  inform  the  public  and  prospective  parents 
that  there  are  many  thousands  of  children  available  for  adoption.  We  must 
involve  the  media,  private  and  public  agencies,  adoptive  parents,  advocacy 
groups,  civic  and  church  groups,  and  businesses.  We  must  ask  them  to 
provide  publicity  and  information  to  heighten  community  awareness  of  the 
crucial  needs  of  these  children  and  of  all  those  who  work  tirelessly  to 
place  them  in  loving  families. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  November 
21,  1993.  and  the  week  of  November  20,  1994,  as  National  Adoption  Week. 
I  call  upon  all  Americans  to  observe  these  weeks  with  appropriate  programs, 
activities,  and  ceremonies. 
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K  WnNBSS  WHBRBOP.  1  hair*  kmunto  set  my  hand  this  twerty-ftmrA 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  niae^ 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  eighteenth. 
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706 60383,  61808,  61809 

33CFR 

2 

3 


„ 59364 

59364 

100 59170.  59948.  62035 

117 60554,  60555,  62532 

155 62261 

162 59364 

165 58497.  59171.  59948. 

59951.60556.60557 
PropoMdRulM: 

110 59425.  62300 

117 __ 58518. 

58426.  62302,  62303 

157 „ 61143 

165 59974,  59975,  62300 


34CFR 
643 


36CFR 

215., 
217.. 
242.. 


>••«•••■•■•  iy«»»»»i 


.59144 


58904 

58904 

61810 


37CFR 

301 ~ 

307 

311 


59658 

.58282,  60787 
59658 


38CFR 

0 1- ^ 61 81 1 

3 .- 59365 

36 _ 59658.  60384 

44 60384 


39CFR 

20 

Ill 

266 

PropoMdRulM: 
3001 


..  .|.. 


60787 
60386 
62036 


.58519 


40CFR 

9 58382.62262 

51 58498.  59366,  62188 

52 62532,  62534,  62535 

55 591 72,  61 027 

63 62262,  62539 

81 60495.  62544 


86 ^ 58382 

93 82188 

180 »SBaC  60568,  82038. 

62037,62038,62038 

185 59663 

186 ~ „^.»..«,  ,..62038 

192 _..60340 

266 _ 59598 

271 50367,  59370,  59598. 

60388 

282 58624 

300 ...59369,  61029 

761 59372 

763 58964 

799 59667,61814 

ProBOMd  Rule*: 

Ch.  1 58315.  60419.  60572. 

60573 

16 61638 

51....„ 61640 

52 59427. 

59698.  61040.  62065.  62067. 
62304,  62307,  62309,  62560, 

62563 

55 61041 

63 62566 

68 ;.„.60419 

72 60950 

73 60950 

81 58999 

82 59630 

180 59699,  59700.  60573, 

62069. 62071 .  62072, 62074, 

62075 

186 62075 

261 58521 

268 _ 59976 

300 60825 

372 60574 

721 61 649 

761 60970 

799 61654 

41CFR 

301 58501 

301-3 60390 

301-16 60390 

42CFR 

52c 61029 

401 _ ..61816 

405 58502 

406 58502 

409 58502 

410 58502 

41 1 ....58502 

412 „..58502 

413 58502 

418 58502 

421 60789 

488 61816 

489 58502,  61816 

PropoMd  PMm: 

67 60510 

124 58828 

410 62312 

411 62312 

43CFR 

2090 60904 

2200 60904 

PubHc  Land  Ordan 

3160 58505 

3180 58630 

6997 58593 


7001  ....„„....„.. 58086 

7004. 58902 

7007 58968 

700B _..... 62041 

7010 „..e20«2 

7011 61843 

PraooMd  RuIh: 

426 50427 

44CFR 

59 62420 

61 „ 62420 

62 62420 

64 58653.  58655.  58969 

46CFR 

96 601 18,  60498 

233 60134 

2550 60978 

PfopoMd  RuIm: 

302.„ 62599 

303.„ 62599 

304 62599 

46CFR 

1 60256 

67 60256 

69 60731 

232 62043 

502...„ 58970 

PfopOMd  RuIms 

160 59428 

514 62077 

571 6261 6 

572 62616 

580 62077 

581 62077 

47CFR 

2 59174 

15 59174 

22 59174 

43 58788 

64 62044 

73 58506. 

58507,  58790,  50374,  59375. 

62288,  62289.  62547.  62555 

76 60135.  60141.  60390 

80 58790 

90 58729.  59298,  61843. 

62289 

99 59174 

PropoMd  RuIm: 

1 60827 

15 59977 

32 62060 

43 62083 

64 62080 

73 58533.  58671.  58672, 

58833, 58834. 59431 .  61 671 . 
62318.62319.62320 

76 62085.  62320 

90 59977 

97 59701 

48CFR 

Ch.7 58506 

232 62045 

252 62045 

501 58283 

752 58506 

836 58730 

852 » 58730 

004 50682 

025 50682 


1805.. 


50682 

— 50682.  6J626 
50188 


1887.. 


,.58781.  61620 
.61620 
.58701 
.58188 


181S.- 
183«„ 
1888-. 

1852 58791. 

50188,  61629.  62556 

1870 58791.  61629 

0003 58701.  61844 

14.........,M.M»»*>*»MM.MM** 59616 

52 50618 

200 58315,  58316.  60244 

217 58317 

235 58673 

242 .58317.  60244 

252 .58316.  60244 

9004 58000 

40CFR 

Ch.  Ill 60734 

300 59194 

301 501 04 

531 62294 

571 58189.  60399 

665 ..„ 58732 

1033 60144 

1035 60797 


172 59224 

174 59224 

175 59224 

176 59224 

177 „ 59224 

192 59431 

Ch.  V 60828 

554 60419 

571 59224 

573 60419 

575 59224 

576 60419 

577 ..„ 60419 

583 61042,  62415 

1 1 05 601 64 

1121 60164 

1152 60164 

50CFR 

15 60524 

16 58976 

17 62046 

18 60402 

1 00 61 81 0 

204 „ 59375 

215 „ 58297 

216 58285 

625 58196. 

61844.  62050.  62S56 

630 58507 

640 61845 

642 „ 58509 

652..„ 59197 

661 591 97 

672 59375.  60601 

675 58297.  58802.  59375. 

^         60145,61031 

676. ...50375 

PrepoMd  RuIm: 

14 50978 

17 58534. 

50079,  62086, 62623, 62624. 
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82629 

215- 66680 

216 58680.  58007,  60829 

227 58318.  58230 

285 59008 

«11- 60575.  60584 


•30 59008 

Ml 59230 

851 59232.  61671 

652 „ 58681 

«72 .59980.  60675 

«75 59980,  60584 


878... 59006 


U8T  OF  PUBLIC  LAWS 


NeiK  No  pubNc  bMs  which 
hav*  beoonia  law  wera 


(•caivad  by  iha  Offioa  o(  ttw 
Fadarai  Ragistar  tor  incHMion 
In  toda/s  Uat  ef  Public 


Lait  Lkl  Novombv  22.  1M3 
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CFR  CHECKUST 


This  cheddist.  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weelby.  It  is  arrangsd  in  the  order  of  CFR  tWes,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Govenvnent  Printina 
Office.  ^ 

A  checkist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sect)ons 
Affected),  which  is  revised  nx>nthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775.00 
domestic,  $193.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  789-3238 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


TMa 


Stock  Number 


Price      Revision  Oat* 


1,  2  (2  Reserved) {869-0)W)0001-l) $15.00 

3  (1992  Compilotkxi 
and  Ports  100  and 
101) (869-019-00002-0)  ... 


4  - (86W)19-O00a3-8) 

5  Parts: 

1-699 (869-019^O00aW) 

700-1199 (869-019-OOOOfr^) 

1200-€nd,  6  (6 
Resen^d) (869-019-00006-2) 


5.50 

21.00 
17.00 


200-219  .„ (869-019-00036-4) 

220-299 (869-019-00037-2) 

300^99 (869-019-00038-1) 

500-5^9 (869-019-00039-9) 

600-End  _ (869-019-00040-2) 

13  (869^)19-00041-1) 


27.00 
21.00 

29.00 
21.00 
15.00 
20.00 
33.00 


Jon.  1.  1993 


17.00     'Jan.  1 


Jon.  1 

Jon.  1 
Jon.  1 


21.00       Jon.  1 


7  Parts: 

0-26 (869-019-00007-1) 20.00  Jan.  1 

27-45 (869-019-00008-9) 13.M  Jon.  1 

46-51  .._ (869-O19-00009-7) 20.00  Jon.  1 

52  (869-01W)0010-1) 28.00  Jon.  1 

5^209 (869-019-00011-9) 21.00  Jon.  1 

210-299 (869-019-00012-7) 30.00  Jan.  1 

300-399 (869-019-00013-5) 15.00  Jon.  1 

40(W99 (869-019-00014-3) 17.00  Jon.  1 

700-899 (869-019-00015-1) 21.00  Jan.  1 

900-999 (869-019-00016-0) 33.00  Jan.  1 

1000-1059 (869-019-00017-8) 20.00  Jon.  1 

1060-1 1 19  (869-019-00018-6) 13.00  Jon.  1 

1120-1199 (869-019-00019^) 11.00  Jan.  1 

1200-1499 (869-019-00020-8) 27.00  Jon.  1 

1500-1899 (869-019-00021-6) 17.00  Jon.  1 

1900-1939  (869-019-00022-4) 13.00  Jon.  1 

194M949  (869-019-0002>-2) 27.00  Jan.  1 

1950-1999 (869-019-00024-1) 32.00  Jon.  1 

200(Wnd (869-019-O0025-9) 12.00  Jan.  1 

8  (869-O19-O0026-7) 20.00  Jon.  1 

9  Parts: 

1-199 (869-019-00027-5)  .. 

200-End  (869-019-00028-3)  .. 

10  Parts: 

0-50  (869-019-00029-1)  .. 

51-199 (869-019-00030-5)  .. 

200-399 (869-019-00031-3)  .. 

40(W99 (869-019-00032-1)  .. 

500-£nd  (869-019-00033-0)  .. 

11  (869-019-00034-8) 13.00  Jan.  1 

12  Parts: 
1-199  (869-019-00035-6) 11.00  Jon.  1 

15.00  Jon.  1 

26.00  Jan.  1 

21.00  Jon.  1 

19.00  Jan.  1 

28.00  Jan.  1 

28.00  Jon.  1 


Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 


199; 
199; 

199; 

199; 


199; 

199 

199; 
199; 

199 
199 
199 
199 
199 
199, 
199: 
199: 
199: 
199: 
199 
199: 
199 
199 
199: 
199 

199; 

199; 
199; 

199; 

199, 
199 
199 
199 

199 

199 
199 
199, 
199 
199 
199 

1993 


TWe 


Stock  NumtMr 


Price      Revision  Data 


14Pwt»: 

1-59  (869-019-00042-9) 

60-139 (869-019^)0043-7) 

140-199 (869-019-00044-5) 

200-1199 (869-019-00045-3) 

1200-End (869-O19-00046-1) 


29.00 
26.00 
\2SXi 
22J00 
16.00 


15  Parts: 

0-299  (869-019-00047-0) 14.00 

300-799 „ (669-019-00048-8) 25.00 

800-€nd  (869-019-00049-6) 19.00 

16  Parts: 

0-149  (869-019-00050-0) 7.00 

150-999 (869-019-00051-6) 17.00 

lOOO^nd (869-019-00052-6) 24.00 

17  Parts: 

1-199  (669-019-00054-2) 18.00 

200-239 (869-019-00055-1) 23.00 

240-€nd  (669-0194)0056-9) 30X)0 

18  Parts: 

1-149  (669-0194)0057-7)  .. 

150-279 (669-019-00058-5) .. 

280-399 (669-019-00059-3) .. 

400-End  (669-019-00060-7)  .. 


19  Parts: 

1-199  (869-019-00061-5) 

200-€nd  (869-0 1 9-00062-3) 

20  Parts: 

1-399  (869-019-00063-1) 

400^99 (869-019-00064-0) 

500-€nd  (869-019-0006&-6) 


16.00 
19.00 
15.00 
10.00 

35.00 
11.00 

i9.ra 

31.00 
30.00 


21  Parts: 

1-99 (869-019-00066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019-00068-2) 20.00 

200-299 (869-019-00069-1) 6.00 

300^99 (869-019-00070-4) 34.00 

500-599 (869-019-00071-2) 21.00 

600-799 (869-019-00072-1) 8.00 

800-1299 (869-0194)0073-9) 22.00 

1300-£nd (869-0194)0074-7) 12.00 

22  Parts: 

1-299  (869-0194)0075-5) 30.00 

300-€nd  (86943194)0076-3) 22.00 


23  (8694319-00077-1) 

24  Parts: 

0-199  (86943194)0078-0) 

200-499 (8694)19-00079^) 

500-699 (8694)19-00080-1) 

700-1699 (869-019-00081-0) 

1700-End (8694)19-00082-8) 

25 (8694)19430083-6) 


21.00 

36.00 
36.00 
17.00 
39.00 
15.00 

31.00 


26  Parts: 

§§  1.0-1-1.60 (869-01 9-00084-4) 21.00 

§§  1.61-1.169 (869-019-00085-2) 37.00 

§§  1.170-1.300 (8694319-00086-1) 23.00 

§§  1.301-1400 (869-019-00067-9) 21.00 

§§  1 .401-1  AW (869-019-00088-7) 31 .00 

§§1441-1.500  (8694)19430089-5)  23.00 

§§  1.501-1.640 (8694)19430090-9) 20.00 

§§1.641-1.850 (66943194)0091-7) 24.00 

§§1.851-1.907  (869-019430092-5) 27.00 

§§1.908-1.1000  (869-019430093-3) 26.00 

§§1.1001-1.1409  (8694)19-00094-1) 22.00 

§§1.1401-End  (869-0194)00954)) 31.00 

2-29  (869-C 19-00096-8) 23.00 

30-39  (869-019-00097-6) 18.00 

40-49  (869-019-00098-4) 13.00 

50-299 (8694319-00099-2) 13.00 

300499 (869-017-0010043) 23.00 

500-599 (869-019430101-6) 6.00 


Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 

Apr.  1 
Junel 
June  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 


Apr.  I 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
«Apr.  1 


993 
993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 
993 

993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 

993 
993 
993 
993 
993 

993 

993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
990 


VI 
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MO-€nd 


etoeii 


27 

20O-End 

28  Parts: 

1-42  

43-efKl _ 

29  Paris: 

0-99 _ 

10(W99  ...„ _ 

500-899  

900-1899  .__ _ 

1900-1910  (5§  1901 

I9ia999) _, 

1910  (§§  1910.1000 

•nd) „ 

1911-1925  - _ 

1926 

1927-End 

30  Pans: 

1-199  

20(W99 „. 

70(Knd _ 

31  Parts: 

0-199  _. 

200-€nd  _ „ 

32  Pans: 

1-39.  Vol  I ._ „ 

1-39.  Vol.  n 

1-39.  Vol.  M  „ _ 

1-190  „. 

191-399  

400-629 ^ 

630-699 _, 

700-799 „ 

800-€nd _ 

33  Parts: 

1-124 _ 

12^199 „ 

200-Cnd  „ „. 


..  (869^19^)0102-6> ejQ       Apr.  I,  WW 


..  C869-0)9-00)0>4) 
(869-019-00)04-2)  , 


Ito 


to 


.  (869-019-00105-1) 
(869-019-00106-9) 

(869-019-00107-7) . 
(869-019-00108-5) . 
(869-019-00109-3) . 
(86W)19-00llO.7>. 

(869-0)^-001 !}-«). 

.  (869-017-001  )0-«. 
-  (869-01W»n3-l) . 
.(869-017-00112-1). 
.(869-017-O0I13-9). 

.(869^)19-0OI)^^_ 
.  (86^)19-00117.4)  _ 
.  (869-019-001 1*.2)_ 

.  (869-019^)01 1*-1)_ 
(869-019-00120-4)  . 


3JM 
UJOO 

2\SXi 

21.00 

9J0 

36.00 

17A) 


34  Parts: 

1-299  

300-399  ... 

400-€n(J  .. 

35  _.„. 


36  Parts: 

1-199  ..„. 
200-€nd  . 

37 


38 

(K17  .. 
18-&>d 

39 


401 

1-51  

52  

5W0  .„ 

61-80  ... 

81-85  ... 

86-99  .„ 

100-149 

150-189 

190-259 

260-299 

300-399. 

40(M24. 

42^-699. 

700-789. 

79(«nd 


..  (869-019-00121-2) 
..(869-019-00122-1) 
..  (869-019-00123-9) 
..  (86«>19-00124-7) 
..  (869-019-00125-5) 
..  (869-019-00126-3) . 

..  (869-019-00127-1) . 
.  (869-019^00128-0) . 
..  {86W)19K»129-«) . 

- (869-019-00130-1) . 
.  (869-019-00131-0)  . 
.  (869-019^132-8)  . 

.  (869-0)9^J0133-6) . 

.  (869-019-0013*4) . 
.  (869-01WM135-2) . 

.  (869-019^)0136-1)  „ 

.  (869-019-00137-9)  „ 
.  (869-019-00138-7)  .. 

.  (869-01*-0013W) .. 


..  (86W)17-00138-4) 
.  (869-017-00139^2) 
.  (869-017-00140-6) 
.(869-017-00141-4) 
.  (869-017-00142-2) . 
.(86*-01 7-00143-1). 
.(869-017-00144-9). 
.  (869-017-0014S-7) . 
.(869-017-00146-5) 
.  (86W)17-00147-3)  . 
.(869-017-00148-1). 
.(869-017-00149-0). 
.(869-017-00150-3). 
.  (869-017-00151-1) . 
(869-017-00)52-0}. 


22.00 
14.00 
30i)0 

27A) 
20J» 
27X0 

180)0 
29  A) 

15.00 
\9Sn 
18.00 
30jn 
36i)0 
26^ 
14.00 
21.00 
22in 

20.00 
2Si]0 
24.00 

27.00 
20A) 
37.00 

I2JX} 

16X0 
35.00 

20X0 

31X0 
30.00 


31X0 
33X0 
36.00 
16.00 
17.00 
33X0 
34X0 
21.00 
16.00 
36.00 
15.00 
26X0 
26.00 
23X0 
25X0 


Apr.  1.  1993 
•Apr. ).  Iff) 

Juty  I,  1993 
July),  1993 

July  I,  1993 

July  1,  1993 
July  1,1993 
Juty  1,1993 


31X0       Ju»y  1,  1993 


JuJy  1.1992 
July  1,  1993 
July  1,1992 
July  1.1992 

July  1,1993 
July  1.  1993 
Ju»y  1.1993 

July  1.1993 
JKy  1.1993 

ajuiy  ),  )984 

2  July  1, 1984 

»July  1. 1984 

July  1,  1993 

July  1,1993 

July  1,  1993 

♦July  1. 1991 

July  1,  1993 

July  1, 1993 

July  1.  1993 
July  1. 1993 
July  1,1993 

July  1.  1993 
July  1.  1W3 
July  1,  1993 

July  1.1993 

July  1.1993 
July  1,  1993 

Jiiy  1.1993 

July  1.  1993 
July  1,  1993 


17X0       July  1,  1993 


July  1.1992 
July  1,  1992 
July  1,  1992 
July  1.  1992 
July  1,  1992 
July  1.  1992 
July  1,1992 
July  1.1992 
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Government  Ethics  Office 

RULES 

Executive  Branch  employees;  financial  disclosure,  qualified 
trusts,  and  divestiture  certificates.  63023 

Health  and  Human  Services  Department 

See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Advisory  committees;  annual  reports;  availability.  63173 
Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  health  outreach  demonstration  program.  63173 

Housing  and  Urt>an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
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NOTICES 
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Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Grand  Traverse  Band  of  Ottawa  and  Chippewa  Indians  et 
al..  MI.  33262 

interior  Department 

See  Pish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 
Excise  taxes: 

Gasoline  and  diesel  fuel  registration  requirements.  63069 
PROPOSED  RULES 
Excise  taxes: 

Gasoline  and  diesel  fuel  registration  requirements;  cross 
reference.  63131 

International  Trade  Administration 

NOTICES 

Antidumping: 
Titanium  sponge  from — 
Japan. 63155 

interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Railroad  consolidation  procedures — 
Significant  transactions;  definition  and  requirements. 
63103 
NOTICES 
Rail  carriers: 
Direct  service  orders — 
Delaware-Lackawanna  Railroad  Co.  Inc..  63185 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

Brown,  Robert  L.  63186 

Davis.  William,  et  al.;  correction.  63211 

Latx>r  Department 

NOTICES 

National  Award  for  Diversity  and  Excellence  in  American 

Executive  Management;  criteria  and  application 

process.  63186 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals,  63264 
National  Archives  and  Records  Administration 

PROPOSED  RULES 

Public  availability  and  use: 
NARA  research  facilities;  locations  and  hours,  63133 

National  Commission  on  Manufactured  Housing 

NOTICES 
Meetings,  63187 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Media  Arts  Advisory  Panel,  63188 
Opera-Musical  Theater  Advisory  Panel.  63188 
Pub  ic  Partnership  Office  Advisory  Panel,  63188 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Tuna.  Atlantic  bluefin  fisheries,  63104 
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Endangered  and  threatened  species: 
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Meetings;  Sunshine  Act.  63210 

Nuclear  Regulatory  Commission 
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Reactor  Safeguards  Advisory  Committee.  63189.  63190 
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Northeast  Utilities,  63192 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  Benefit  Guaranty  Corporation 

RULES 

Organization,  functions,  and  authority  delegations: 
Agency  relocation;  address  and  telephone  number 
changes,  63080 
NOTICES 

Organization,  functions,  and  authority  delegations: 
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changes,  63192. 

Postal  Rate  Commission 

NOTICES 

Visits  to  facilities,  63193 

Public  Health  Service 

See  Health  Resources  and  Services  Administration 

Securities  ar>d  Exchange  Commission 

NOTICES 

Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
International  Securities  Clearing  Corp..  63195 
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Small  Business  Administration 
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Disaster  and  emergency  areas: 
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Byrd  Business  Investments,  L.F..  63200 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect.  nx>st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2634 
PIN  3209-AAOO 

Executive  Branch  Financial  Disclosure, 
Qualified  Trusts,  and  Certificates  of 
Divestiture 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  makes  effective 
a  proposed  amendment  to  5  CFR  part 
2634,  which  was  published  on 
September  1. 1993,  at  58  FR  46096- 
46097.  No  changes  are  necessary,  based 
on  the  public  comments  which  were 
received.  However,  one  minor  technical 
addition  is  being  included  for  internal 
consistency. 

The  rule  amends  subpart  I  of  5  CFR 
part  2634,  an  interim  rule  on  executive 
branch  financial  disclosure.  The 
amendment  exempts  certain  assets  and 
income  from  disclosure  on  confidential 
financial  disclosure  reports. 
Specifically,  it  eliminates  the 
requirement  that  confidential  filers 
disclose  the  existence  of  and  income 
from  cash  accoimts  in  depository 
institutions,  money  market  mutual 
funds  and  accounts,  and  U.S. 
Government  obligations  and  securities. 
EFFECTIVE  DATE:  November  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sid  Smith,  Office  of  Government  Ethics, 
telephone  (202)  523-5757,  FAX  (202) 
523-6325. 

SUPPLEMENTARY  INFORMATION:  Executive 
branch  employees  who  serve  in 
positions  which  are  designated  for  filing 
confidential  financial  disclosure  reports 
must,  according  to  the  current 
requirements  of  subpart  I  of  5  CFR  part 
2634,  disclose  information  about  cash 
accounts  in  depository  institutions, 
such  as  banks,  savings  and  loan 
associations,  credit  unions,  and  similar 


depository  financial  institutions;  money 
market  mutual  funds  and  accounts;  U.S. 
Government  obligations,  including 
Treasury  bonds,  bills,  notes,  and  savings 
bonds;  and  Government  securities 
issued  by  U.S.  Government  agencies. 
However,  for  most  confidential  filers, 
the  disclosure  of  this  information  was 
not  considered  by  agencies  to  be  critical 
in  assessing  the  possibility  of  conflicts 
of  interest.  Furthermore,  some  concerns 
had  been  expressed  about  privacy,  and 
disclosure  of  such  information  creates 
extra  work  for  both  filers  and  agency 
reviewing  officials  and  could  detract 
bom  the  effectiveness  and  limited 
purpose  of  the  confidential  disclosure 
program. 

These  concerns  were  communicated 
to  OGE  by  numerous  confidential  filers 
and  agency  reviewing  officials  over  the 
eleven  months  between  the  time  that 
subpart  I  of  5  CFR  part  2634  became 
effective  in  October  1992.  and  the 
publication  of  this  proposed 
amendment  on  September  1, 1993.  Then 
during  the  public  comment  period  on 
the  proposed  amendment,  OGE  received 
eight  letters  from  agencies  and  one  frt)m 
a  Federal  employee,  all  very  supportive 
of  the  change.  During  the  comment 
period.  OGE  also  received  many  phone 
calls  and  16  letters  which,  though  not 
directly  responsive  to  this  rulemaking, 
criticized  various  aspects  of  the 
confidential  disclosure  system, 
including  the  subject  matter  of  this 
amendment. 

One  letter  which  commented  on  the 
proposal  suggested  that  we  clarify 
whether  investment  funds  devoted  to 
Federal  Government  obligations  would 
be  exempt  from  disclosure  under  the 
amendment.  We  do  not  believe  that  any 
modification  to  the  amendment  is 
necessary;  any  fund  or  other  investment 
vehicle  which  is  composed  exclusively 
of  these  obligations  would  be  exempt, 
since  it  is  the  underlying  assets  of  a 
fund  with  which  financial  disclosure  is 
concerned.  Another  comment  letter 
suggested  that  the  exemption  for 
disclosure  of  Government  securities 
should  not  apply  automatically  to 
employees  of  agencies  which  issue  such 
securities.  However,  since  none  of  the 
agencies  which  issue  Government 
securities  commented  on  that  matter,  we 
believe  that  it  can  be  handled  by 
separate  agency  rules  or  policies 
prohibiting  such  holdings  or  specially 
requiring  their  disclosure,  in  accordance 


with  the  appropriate  procedures  under 
5  CFR  part  2634  and  part  2635. 

The  remaining  comment  letters  were 
either  general  statements  in  favor  of  the 
amendment  or  suggesting  tha^  OGE 
expand  the  scope  of  the  amendment  to 
encompass  other  subject  areas.  Those 
recommendations  for  additional 
exemptions  will  be  addressed  by 
separate  future  rulemaking,  if  necessary. 

r  or  internal  consistency,  we  have 
added  the  parenthetical  phrase 
"including  both  demand  and  time 
deposits"  to  modify  the  phrase 
"accounts  in  depository  institutions"  in 
the  text  of  the  amendment  to 
§  2634.907(a)(2)(i).  This  replicates  the 
language  already  contained  in  the  text  of 
the  proposed  amendment  to 
§2634.907(a)(l)(i). 

Accordingly,  this  rule  amends 
§  2634.907  of  subpart  I  of  5  CFR. 
effective  November  30, 1993,  to  exempt 
all  confidential  filers  from  the 
requirement  to  disclose  the  specific 
assets  detailed  in  the  first  paragraph  of 
this  Supplementary  Information 
discussion,  as  well  as  the  income 
there&t)m.  The  Office  of  Government 
Ethics  will  also  make  conformifkg 
modifications  to  the  SF  450  (Executive 
Branch  Personnel  Confidential 
Financial  Disclosure  Report),  subject  to 
Office  of  Management  and  Budget 
paperwork  approval  and  General 
Services  Administration  standard  form 
approval.  If  an  agency  finds  that 
disclosure  of  the  information  which  this 
rule  eliminates  for  confidential  filers  is 
nonetheless  necessary  for  an  effective 
confidential  disclosure  system  within 
that  agency  because  of  its  mission  or 
other  special  circumstances,  it  may  seek 
approval  bom  OGE,  pursuant  to 
§  2634.901(b)  of  subpart  I  of  5  CFR,  for 
a  supplemental  reporting  requirement, 
to  include  any  or  all  of  these  elements 
for  its  employees. 

AdministratiTe  Procedure  Act 

Pursuant  to  5  U.S.C.  553(d),  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  for  waiving  the 
30-day  delayed  effective  date  as  to  diis 
final  rule  amendment.  The  Office  of 
Government  Ethics  already  pubUshed  a 
notice  of  this  amendment  as  a  proposed 
rule  at  58  FR  46096-46097  (September 
1, 1993)  and  received  highly  favorable 
comments  on  it.  As  a  result,  OGE  is 
making  only  one  technical  clarification 
of  the  amendment,  as  proposed,  for 
consistency  in  adopting  it  as  final.  In 
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addition,  this  amendment  relieves  the 
burden  of  confldential  reporting  as  to 
the  items  identified  for  removal.  It  is 
important  that  this  relief  be  provided 
promptly  and.  if  possible,  in  time  for  the 
January  1. 1994  cut-off  for  inclusion  in 
the  1994  edition  of  OGE's  part  of 
volume  5  of  the  Code  of  Federal 
Regulations. 

Executive  Order  12866 

0 

In  promulgating  this  final  rule 
amendment  to  the  executive  branch- 
wide  Government  financial  disclosure 
regulation,  the  Office  of  Government 
Ethics  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Planning  and  Review.  This 
amendment  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Executive  order,  as  it  is  not 
deemed  "significant." 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6]  that  this  amendment  to  the 
interim  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
affect  only  Federal  executive  branch 
agencies  and  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (5 
U.S.C.  chapter  35)  does  not  apply  to  this 
amendment  to  the  interim  rule  because 
the  amendment  does  not  contain  any 
additional  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  5  CFR  Part  2634 

Administrative  practice  and 
procedure.  Certificates  of  divestiture. 
Conflict  of  interests.  Financial 
disclosure.  Government  employees. 
Penalties.  Privacy.  Reporting  and 
recordkeeping  requirements.  Trusts  and 
trustees. 

Approved:  November  19, 1993. 
Stephen  D.  Potts, 
Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  part 
2634  of  subchapter  B  of  Chapter  XVI  of 
title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2634-{AMENDE0] 

1 .  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authority:  5  U.S.C  App.  (Ethics  in 
Government  Act  of  1978);  26  U.S.C.  1043; 


E.O.  12674,  54  PR  15159,  3  CFR.  1989  Comp, 
p.  215.  as  modified  by  E.O.  12731.  55  FR 
42547.  3  CFR.  1990  Comp..  p.  306. 

SubiMrt  (— Confldentlal  Rnanclal 
Oiadosur*  Reports 

2.  Section  2634.907  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§2634.907    Report  contants. 
(a)  •  •  • 

(1)  Interests  in  property.  All  the 
interests  in  property  specified  by 
§2634.301.  except: 

(i)  Accounts  (including  both  demand 
and  time  deposits)  in  depository 
institutions,  including  banks,  savings 
and  loan  associations,  credit  unions, 
and  similar  depository  financial 
institutions; 

(ii)  Money  maiicet  mutual  funds  and 
accounts; 

(iii)  U.S.  Government  obligations, 
including  Treasury  bonds,  bills,  notes, 
and  savings  bonds;  and 

(iv)  Government  securities  issued  by 
U.S.  Government  agencies; 

(2)  Income.  All  the  income  items 
specified  by  §  2634.302.  except  from: 

(i)  Accounts  (including  botn  demand 
and  time  deposits)  in  depository 
institutions,  including  banks,  savings 
and  loan  associations,  credit  unions, 
and  similar  depository  financial 
institutions; 

(ii)  Money  market  mutual  funds  and 
accounts; 

(iii)  U.S.  Government  obligations, 
including  Treasury  bonds,  bills,  notes, 
and  savings  bonds;  and 

(iv)  Government  securities  issued  by 
U.S.  Government  agencies; 

[PR  Doc.  93-29322  Filed  11-29-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  92-1 3»-5] 

Pine  Shoot  Beetle 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  by  adding  Cook, 
Du  Page,  Iroquois,  Kankakee,  and 
Livingston  Counties.  IL;  De  Kalb, 
Delaware,  and  Grant  Counties.  IN; 
Branch,  Hillsdale,  Lenawee, 


Washtenaw,  Jackson,  Calhoim,  Van 
Buren.  Wayne.  Oakland.  Macomb, 
Genesee.  Shiawassee,  Ionia,  Montcalm, 
Saginaw.  Isabella.  Midland,  Tuscola, 
and  Allegan  Counties,  MI;  Erie  and 
Knox  Counties.  OH;  and  Chautauqua. 
Cattaraugus,  Livingston.  Wyoming, 
Genesee,  Ontario,  Orleans,  and,  Monroe 
Counties.  NY.  to  the  list  of  quarantined 
areas.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  pine  shoot  beetle,  a  highly 
destructive  pest  of  pine  trees,  into 
noninfested  areas  of  the  United  States. 

We  are  also  adding  a  new  schedule  of 
methyl  bromide  fumigation  treatments 
to  the  list  of  treatments  available  for  cut 
pine  Christmas  trees  that  are  to  be 
moved  interstate  from  pine  shoot  beetle 
quarantined  areas. 

DATES:  Interim  rule  effective  November 
23, 1993.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
January  31, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
139-5.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Foster,  Assistant  Operations 
Officer.  Plant  Protection  and 
Quarantine.  APHIS.  USDA.  room  642. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  pine  shoot  beetle  is  a  highly 
destructive  pest  of  pine  trees.  The  pine 
shoot  beetle  can  cause  damage  in  weak 
and  dying  trees,  where  reproduction 
and  immature  stages  of  pine  shoot 
beetle  occur,  and  in  the  new  growth  of 
healthy  trees.  The  "maturation  feeding" 
of  yoimg  beetles  takes  the  form  of  boring 
up  the  center  of  pine  shoots  (usually  of 
the  current  year's  growth),  causing 
stunted  and  distorted  grovrth  in  the  host 
trees.  The  pine  shoot  beetle  is  also  an 
important  vector  of  several  diseases  of 

Eine  trees.  Adults  can  fly  at  least  1 
ilometer,  and  the  wood,  nursery  stock, 
and  Christmas  trees  they  infest  are  often 
transported  long  distances.  This  pest 
damages  urban  trees,  and  can  cause 
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economic  losses  to  the  timber. 
Christmas  tree,  and  nursery  industries. 

The  regulations  in  7  CFR  301.50 
(referred  to  below  as  the  regulations) 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  In  order  to  prevent 
the  spread  of  the  pine  shoot  beetle  into 
noninfested  areas  of  the  United  States. 
The  regulations  were  established  In  a 
document  effective  on  November  13, 

1992.  and  published  in  the  Federal 
Register  on  November  19,  1992  (57  FR 
54492-54499.  Docket  No.  32-139-1).  In 
a  document  effective  on  January  19, 

1993,  and  published  in  the  Federal 
Register  on  January  28,  1993,  1993  (58 
FR  6346-6348,  Docket  No.  92-139-2), 
we  amended  the  regulations  by  adding 
Will  County,  IL,  to  the  list  of 
quarantined  areas  and  by  allowing  all 
pine  nursery  stock  to  be  moved 
interstate  after  cold  treatment.  In  a 
document  effective  and  published  in  the 
Federal  Register  on  May  13, 1993  (58 
FR  28333-28335,  Docket  No.  93-139-3). 
we  further  amended  the  regulations  by 
adding  Ingham  County.  MI,  to  the  list  of 
quarantined  areas;  by  removing 
restrictions  on  logs  and  lumber,  with 
bark  attached,  of  fir,  larch,  and  spruce; 
by  relieving  certain  restrictions  on  the 
interstate  movement  of  logs  and  lumber 
of  pine:  by  adding  pine  stumps  and  pine 
bark  nuggets,  including  bark  chips,  to 
the  list  of  regulated  articles;  and  by 
providing  for  certification  of  certain 
pine  seedlings  up  to  36  inches  high. 
And.  in  a  document  effective  and 
published  in  the  Federal  Register  on 
June  29, 1993  (58  FR  34681-34683, 
Docket  No.  93-139-^).  we  further 
amended  the  regulations  by  allowing 
certain  pine  transplants  to  be  certified 
for  interstate  movement  and  by  adding 

5  counties  in  Indiana  and  6  counties  in 
Michigan  to  the  list  of  quarantined 
areas. 

Surveys  recently  conducted  by  State 
and  Federal  inspectors  revealed  that 
Codt.  Du  Page.  Iroquois.  Kankakee,  and 
Livingston  Counties,  IL;  De  Kalb. 
Delaware,  and  Grant  Counties.  IN; 
Branch.  Hillsdale.  Lenawee. 
Washtenaw.  Jackson.  Calhoun.  Van 
Buren.  Wayne,  Oakland,  Macomb. 
Genesee.  Shiawassee,  Ionia,  Montcalm, 
Saginaw.  Isabella,  Midland,  Tuscola, 
and  Allegan  Counties,  MI;  Erie  and 
Knox  Counties,  OH;  and  Chautauqua. 
Cattaraugus,  Livingston.  Wyoming, 
Genesee,  Ontario.  Orleans,  and  Monroe 
Counties,  NY,  are  infested  with  the  pine 
shoot  beetle.  The  regulations  in 
§  301.50-3  provide  that  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  will 
list  as  a  quarantined  area  each  State,  or 
each  portion  of  ■  State,  in  which  the 


pine  shoot  beetle  has  been  found  by  an 
inspector,  in  which  the  Administrator 
has  reason  to  believe  the  pine  shoot 
beetle  is  present,  or  that  the 
Administrator  considers  necessary  to 
regulate  because  of  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  pine  shoot  beetle 
has  been  found. 

In  accordance  with  these  criteria,  we 
are  designating  Cook,  Du  Page,  Iroquois. 
Kankakee,  and  Livingston  Counties.  IL; 
De  Kalb.  Delaware,  and  Grant  Counties. 
IN;  Branch.  Hillsdale,  Lenawee, 
Washtenaw.  Jackson,  Calhoun,  Van 
Buren,  Wayne,  Oakland,  Macomb. 
Genesee.  Shiawassee,  Ionia,  Montcalm. 
Saginaw.  Isabella.  Midland.  Tuscola, 
and  Allegan  Counties.  MI;  Erie  and 
Knox  Counties,  OH;  and  Chautauqua. 
Cattaraugus,  Livingston,  Wyoming. 
Genesee.  Ontario.  Orleans,  and  Monroe 
Counties.  NY.  as  quarantined  areas,  and 
adding  them  to  the  list  of  quarantined 
areas  provided  in  §301.5(>-3(c). 

We  are  also  adding  a  new  schedule  of 
methyl  bromide  fumigation  treatments 
for  cut  pine  Christmas  trees  to  the  list 
of  treatments  available  under  §  301.50- 
10.  Under  the  regulations,  we  require 
certain  regulated  articles  to  be  treated 
for  pine  shoot  beetle  infestation  in  order 
to  be  certified  for  interstate  movement 
from  quarantined  areas.  Currently,  we 
allow  both  methyl  bromide  fumigation 
and  cold  treatment  for  cut  pine 
Christmas  trees.  However,  the  intensity 
of  the  currently  listed  methyl  bromide 
treatments  causes  premature  needle  fall 
and  effectively  destroys  the  trees;  they 
can  only  be  used  as  means  of  killing  the 
pine  shoot  beetle  in  unsold  Christmas 
trees  as  an  alternative  to  chipping  or 
burning.  Similarly,  producers  have 
experienced  premature  needle  fall 
problems  with  the  listed  cold  treatmenL 

Based  on  research  conducted  at  the 
APHIS  Plant  Protection  and  Quarantine 
Hoboken  Methods  Development  Center, 
we  believe  the  new  methyl  bromide 
fumigation  treatments  effectively 
eliminate  pine  shoot  beetle  infestations 
in  cut  pine  Christmas  trees  while 
leaving  the  trees  in  saleable  condition. 
These  treatments  will,  therefore,  expand 
markets  for  producers  who  have 
infested  trees  in  quarantined  areas. 
APHIS  assumes  no  responsibility, 
however,  for  damage  to  cut  pine 
Christmas  trees  due  to  any  phytotoxic 
effects  of  the  methyl  bromide 
treatments.  We  also  recommend  that 
trees  be  cut  at  least  14  days  prior  to 
treatment  in  order  to  reduce  the 
possibility  of  phytotoxic  effects. 

Accordingly,  we  are  also  eliminating 
cut  pine  Christmas  trees  from  the  list  of 
regulated  articles  eligible  fbr  the  already 
listed  methyl  bromi(k  fumigation 


treatments  under  §  301.5O-10(a). 
Considering  that  no  cut  pine  tree 
producers  used  these  treatments  due  to 
their  destructive  effects,  we  see  no 
reason  to  maintain  them  as  treatment 
options  for  cut  pine  Christmas  trees. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment.  Immediate  action  is 
necessary  to  prevent  the  pine  shoot 
beetle  from  spreading  to  noninfested 
areas  of  the  United  States. 

Immediate  action  is  also  necessary  to 
relieve  urmecessarily  burdensome 
restrictions  on  pine  Christmas  tree 
growers.  Many  growers  in  the  newly 
quarantined  areas  already  have 
negotiated  1993  sale  contracts  for  their 
trees.  Others  intend  to  sell  a  number  of 
their  trees  interstatethis  year.  Without 
the  addition  of  the  new  schedule  of 
fumigation  treatments,  these  growers 
will  have  to  divert  to  local  markets  or 
destroy  cut  pine  Christmas  trees 
originally  intended  for  interstate 
shipment,  but  now  found  to  be  infested 
with  the  pine  shoot  beetle.  With  the 
addition  of  the  new  fumigation 
treatments,  however,  these  growers  will 
be  able  to  ship  their  infested  trees 
interstate  after  treatment  and  thus 
experience  only  minimal  economic 
losses. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  upon  signature.  We 
will  consider  comntents  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
Afler  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  128M  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

About  387  small  nurseries  and  594 
Christmas  tree  farms  are  located  in  the 
37  newly  quarantii)ed  counties. 

Most  of  the  small  nurseries  in  these 
counties  specialize  in  production  of 
deciduous  landscape  products. 
However,  some  also  produce  rooted 
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'pine  Christmas  trees  and  pine  nursery 
stock.  About  85  of  these  nurseries  ship 
approximately  30.000  rooted  pine 
Christmas  trees  and  pine  nursery  stock 
products  interstate  annually.  If 
inspected  and  found  to  be  infested  with 
the  pine  shoot  beetle,  these  trees  and 
nursery  stock  products  either  can  be 
diverted  for  sale  within  local  markets  or 
cold  treated  before  interstate  shipment. 
We  estimate  that  about  3  per  cent,  or 
900.  of  these  rooted  pine  Christmas  trees 
and  pine  nursery  stock  products  may  be 
found  to  be  infested  and  thus  would 
need  to  be  cold  treated  before  being 
shipped  interstate. 

The  cold  treatments  for  interstate 
shipments  of  rooted  pine  Christmas 
trees  and  pine  nursery  stock  cost 
producers  between  $3.10  and  $12.50  per 
plant.  Per-unit  treatment  costs  vary  due 
to  tree  size  and  treatment  facility 
capacity.  So,  as  a  result  of  this  rule,  we 
expect  that  cold  treatment  costs  could 
increase  annual  expenditures  of  each  of 
the  85  small  nurseries  by  $35  to  $135. 
Therefore,  we  anticipate  that  this 
interim  rule  will  have  a  negligible 
economic  impact  on  small  nurseries 
within  the  newly  quarantined  counties. 
Most  of  the  small  Christmas  tree  farms 
in  these  counties  depend  on  the  local 
choose-and-cut  market  for  their  annual 
sales  and  so  will  not  be  affected  by  this 
rule.  However,  about  100  of  these  farms 
ship  approximately  650.000  cut  pine 
Christmas  trees  interstate  annually.  If 
inspected  and  found  to  be  infested  with 
the  pine  shoot  beetle,  these  trees  either 
can  be  diverted  for  sale  within  local 
markets  or  treated  in  accordance  with 
§  301.50-10  before  interstate  shipment. 
We  estimate  that  about  3  per  cent,  or 
19.500  of  these  cut  pine  Christmas  trees 
may  be  found  to  be  infested  and  thus 
would  need  to  be  treated  before  being 
shipped  interstate. 

Pnor  to  this  interim  rule,  the  only 
viable  treatment  option  available  to 
farms  wishing  to  ship  infested  cut  pine 
Christmas  trees  interstate  was  cold 
treatment  before  shipment,  at  a  cost  of 
approximately  $15.40  per  tree.  This  cost 
makes  interstate  shipment  of  treated 
trees  impractical,  as  the  average  value  of 
a  cut  pine  Christmas  tree  is  only  about 
$13. 

We  believe,  therefore,  that  farms 
within  the  newly  quarantined  areas 
wishing  to  ship  infested  trees  interstate 
will  choose  to  employ  one  of  the  five 
new  fumigation  treatments  also 
established  by  this  rule,  since  each  costs 
only  about  $1  per  tree.  Using  this  cost, 
we  estimate  that  treatment  costs  will 
increase  the  annual  expenditures  of 
each  of  the  100  affected  farms  by  about 
$195.  Therefore,  we  anticipate  a 
minimal  economic  impact  on  cut  pine 


Christmas  tree  farms  in  the  new 
quarantined  areas  as  a  result  of  this  rule. 
And,  the  new  fumigation  treatments 
established  in  this  rule  will  offer  these 
farmers  inexpensive  treatment 
alternatives  previously  unavailable. 

We  are  unable  to  quantify  the 
interstate  movement  from  the  37  newly 
quarantined  counties  of  the  other 
regulated  articles  affected  by  this  rule, 
including  pine  logs,  lumber,  and  pine 
bark  chips  and  nuggets.  We  have 
determined,  however,  that  these 
counties  import  more  of  these  articles 
than  they  harvest  or  manufacture 
themselves.  Therefore,  we  anticipate 
that  this  interim  rule  will  have  a 
minimal  economic  impact  on  producers 
of  these  regulated  articles  within  the  37 
newly  quarantined  counties. 

Prior  to  this  rule,  approximately  27 
farmers  in  the  55  already  quarantined 
counties  produced  annually  about  6.505 
cut  pine  Christmas  trees  that  required 
treatment  in  order  to  be  shipped 
interstate.  But,  as  stated  above,  the 
prohibitive  costs  of  cold  treatment 
forced  these  producers  to  either  divert 
their  infested  trees  to  local  markets  or 
destrby  the  trees.  We  expect  that  the 
new  fumigation  treatments  established 
by  this  rule  will  allow  these  farmers  to 
market  these  6,505  trees  outside  of  the 
quarantined  counties  at  a  treatment  cost 
of  only  about  $1  per  tree.  Again 
assuming  an  average  price  of  $13  per 
tree,  we  estimate  that  use  of  the  new 
treatments  could  result  in  an 
approximate  net  sales  increase  of  about 
$2911  per  farmer  in  the  counties 
quarantined  prior  to  this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  progran^/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB).  and  there  are  no  new 
requirements.  The  assigned  0MB 
control  number  is  0579-0088. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  treatment  of  cut 
pine  Christmas  trees,  under  the 
conditions  specified  in  this  rule,  will 
not  present  a  risk  of  introducing  or 
disseminating  plant  pests  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on 
the  finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  will  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with: 

(1)  The  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  sea). 

(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508), 

(3)  USDA  Regulations  Implementing 
NEPA  (7  CFR  Part  lb),  and 

(4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384,  August  28. 
1979,  and  44  FR  51272-51274,  August 
31,  1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  EX:,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 
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Awtbtarty:  7  US.C.  ISObb.  ISOdd,  150ee, 
150ff.  161. 162,  and  164-167;  7  CFR  2.17. 
2.51.  ud  371.2(c). 

2.  In  §  301.50-3,  paragraph  (c).  under 
lUinois,  Indiana,  Michigan,  New  York, 
and  Ohio,  new  counties  are  added,  in 
alphabetical  order,  to  read  as  follo«vs: 

§301-50.3    Quarantined  areas. 

(c)  •  i*  • 

niinois 

Cook.  The  entire  county. 
Du  Page.  The  entire  county. 
Iroquois.  The  entire  county. 

Kankakee.  The  entire  county. 
Livin^on.  The  entire  county. 

•         •         •         •         • 

Indiana 

De  Kttlb.  TTie  entire  county. 
Delawon.  The  entire  covuity. 

Grant  The  entire  county. 


Michigaa 

Allegan.  The  entire  county. 


Branch.  The  entire  county. 
CalhouiL  The  entire  county. 

•  •        •        •        • 

Genesee.  The  entire  county. 

•  •         •         •         • 

Hillsdale.  The  entire  county. 

Ionia.  The  entire  county. 
Isabella.  The  entire  county. 
Jackson.  The  entire  county. 

Lenawee.  The  entire  county. 

Macomb.  The  entire  county. 
Midland.  The  entire  county. 

Montcalm.  The  entire  county. 
Oakland.  The  entire  county. 
Saginaw.  The  entire  county. 
Shiawassee.  The  entire  county. 

•  •         •         •         * 

Tuscola.  The  entire  county. 
Van  Buren.  The  entire  county. 
Washtenaw.  The  entire  county. 
Wayne.  The  entire  county. 

New  York 

Cattaraugus.  The  entire  county. 
Chautauqua.  The  entire  county. 

Genesee.  The  entire  county. 
Livingston.  The  entire  county. 


Monroe.  The  entire  county. 

Ontario.  The  entire  county. 
Orleans.  The  entire  county. 
Wyoming.  The  entire  county. 

Ohia 

Erie.  The  entire  county. 

Knox.  The  entire  county. 
•         •         •         •         • 

1301.50-10   [Amendad] 

3.  In  §  301.50-10,  paragraph  (a)  is 
amended  by  removing  the  phrase  "pine 
stumps,  and  pine  Oiristmas  trees,"  and 
adding  "and  pine  stumps,"  in  its  place, 
and  removing  the  phrase  "snmips,  and 
trees"  and  adding  "and  stumps"  in  its 
place. 

4.  In  S  301.50-10,  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

{301JO-10    Treatments. 

(c)  Any  one  of  these  fumigation 
treatments  is  authorized  for  use  on  cut 
pine  Christmas  trees.  Cut  pine 
Christmas  trees  may  be  treated  with 
methyl  bromide  at  normal  atmospheric 
pressure  as  follows: 


Temperature 


40-49 'F 
50-69 -F 
50-69  "F 

60  "F*  .._, 
60»F+_, 


Dosage: 
pourxls  per 
tOOOteets 


4.0 
4.0 
3.5 
4.0 
3.0 


Exposure: 
hours 


4.0 
3.5 
4.0 
3.0 
4.0 


Concentration  readmgs:  ounces  per  1000 
faets 


2.0  hr 


57 
57 
50 
57 
43 


3.0  hr 


48 


3.5  r» 


48 


4.0  hr 


48 


42 

36 


shS7i»*S'S?sr;?<j^'^rsr?m'tz^  s  ?s££'srr«*f»sr*^  '''"'"*  •*«""-  •»»«'«■  t~. 


Done  io  Washington.  DC,  this  23rd  day  of 
November  1993. 

Eugene  Branstooi, 

Assistant  Secretary.  Marketing  and  Inspection 
Services. 

IFR  Doc.  93-29252  Rled  11-29-93;  8:45  am) 
BiujNO  oooe  3«ie.»4-p 


7CFR  Part  301 

[Docket  91-155-0] 


Mediterranean  Fruit  Fly;  Addition  to 
the  Quaiantined  Areas;  Treatments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTJOM:  biterim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
Mediterranean  firuit  fly  regulations  by 
expanding  the  previously  quarantined 
areas  of  Los  Angeles  and  Orange 


possijiBty  of  phytotGxic  effects. 

Counties,  CA,  and  Los  Angeles  and  San 
Bernardino  Counties,  CA.  and  by  adding 
three  treatments  for  regulated  citrus 
firuit.  These  actions  are  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  firuit  fly  into 
noninfested  areas  of  the  liaited  States 
and  to  lessen  the  restrictions  on  the 
interstate  movements  of  regulated 
articles  for  which  treatments  are  added. 
DATES:  Interim  nde  effective  November 
22. 1993.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
January  31. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  rtx)m  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155-9.  Comments  received  may  be 
Inspected  at  USDA,  room  1141,  South 


Building.  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INF0RMAT10II  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer. 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS.  USDA.  room  640,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8247. 

SUPPLEMEWTARY  WFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fhiit  fly  (Medfly)  can 
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cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  below  as 
the  regulations),  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
County,  CA.  in  an  interim  rule  effective 
on  November  5, 1991,  and  published  in 
the  Federal  Register  on  November  13. 
1991  (56  FR  57573-57579,  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  or  removing 
certain  portions  of  Los  Angeles,  Santa 
Clara,  Orange.  San  Bernardino,  and  San 
Diego  Counties.  CA,  from  the  list  of 
quarantined  areas.  Amendments 
affecting  California  were  made  effective 
on  September  10.  and  November  12. 
1992;  and  on  January  19,  July  16. 
August  3.  September  22,  and  October 
14.  1993  (57  FR  42485-42486,  Docket 
No.  91-155-2;  57  FR  54166-54169. 
Docket  No.  91-155-3;  58  FR  6343-6346. 
Docket  No.  91-155-4;  58  FR  39123- 
39124.  Docket  No.  91-155-5;  58  FR 
42489-42491,  Docket  No.  91-155-6;  58 
FR  49186-49190.  Docket  No.  91-155-7; 
and  58  FR  53105-53109.  Docket  No.  91- 
155-8). 

Recent  trapping  sup.'eys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  additional 
infestations  of  Medfly  have  been 
discovered  in  the  South  Central  Los 
Angeles.  La  Puente,  and  East  Los 
Angeles  areas  in  Los  Angeles  County, 
CA.  and  a  portion  of  the  Los  Serranos 
area  in  San  Bernardino  County,  CA. 

The  regulations  in  §301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
expanding  the  area  that  extends  through 
both  Los  Angeles  and  San  Bernardino 
Counties  with  the  addition  of  an  area  of 


approximately  29  square  miles  in  the 
Los  Serranos  area  in  San  Bernardino 
County  and  by  expanding  the  area 
which  extends  through  both  Los 
Angeles  and  Orange  Counties  with  the 
addition  of  an  area  of  approximately  58 
square  miles  in  the  South  Central,  La 
Puente,  and  East  Los  Angeles  areas  in 
Los  Angeles  County.  The  quarantined 
areas  as  revised  are  as  follows: 

Los  Angeles  and  Orange  Counties 

That  portion  of  the  counties  beginning 
at  the  intersection  of  the  Angeles 
National  Forest  boundary  and  Sage  Hill 
Road;  then  north  along  an  imaginary 
line  to  its  intersection  with  Brown 
Mountain  Road  at  Millard  Campground; 
then  west  along  Brown  Mountain  Road 
to  its  intersection  with  El  Prieto  Road; 
then  southwest  along  El  Prieto  Road  to 
its  intersection  with  the  Pasadena  City 
Limits;  then  north  and  west  along  the 
Pasadena  City  Limits  to  the  La  Canada 
Flintridge  City  Limits;  then  west  and 
south  along  the  La  Canada  Flintridge 
City  Limits  to  Foothill  Boulevard;  then 
northwest  along  Foothill  Boulevard  to 
its  intersection  with  La  Crescenta 
Avenue;  then  south  along  La  Crescenta 
Avenue  to  its  intersection  with  Shirley 
Jean  Street;  then  southwest  along  an 
imaginary  line  to  the  end  of  Allen 
Avenue;  then  southwest  along  Allen 
Avenue  to  its  intersection  with 
Mountain  Street;  then  northwest  along 
Mountain  Street  to  its  intersection  with 
Sunset  Canyon  Drive;  then  northwest 
along  Sunset  Canyon  Drive  to  its 
intersection  with  Olive  Avenue;  then 
southwest  along  Olive  Avenue  to  its 
intersection  with  Barham  Boulevard; 
then  south  along  Barham  Boulevard  to 
its  intersection  with  State  Highway  101; 
then  southeast  along  State  Highway  101 
to  its  intersection  with  Highland 
Avenue;  then  south  along  Highland 
Avenue  to  its  intersection  with  Sunset 
Boulevard:  then  west  along  Sunset 
Boulevard  to  its  intersection  with  La 
Cienega  Boulevard:  then  south  along  La 
Cienega  Boulevard  to  its  intersection 
with  Washington  Boulevard:  then 
southwest  along  Washington  Boulevard 
to  its  intersection  with  Culver 
Boulevard;  then  southwest  along  Culver 
Boulevard  to  its  intersection  with  Vista 
Del  Mar;  then  southeast  along  Vista  Del 
Mar  to  its  intersection  with  Rosecrans 
Avenue:  then  east  along  Rosecrans 
Avenue  to  its  intersection  with  Prairie 
Avenue:  then  south  along  Prairie 
Avenue  to  its  intersection  with  State 
Highway  91;  then  east  along  State 
Highway  91  to  its  intersection  with 
Paramount  Boulevard;  then  south  on 
Paramount  Boulevard  to  its  intersection 
with  Carson  Street;  then  east  on  Carson 
Street  to  its  intersection  with  Lakewood 


Boulevard;  then  south  on  Lakewood 
Boulevard  to  its  intersection  with 
Willow  Street;  then  east  on  Willow 
Street  to  its  intersection  with  Katella 
Avenue;  then  east  along  Katella  Avenue 
to  its  intersection  with  Valley  View 
Street;  then  south  along  Valley  View 
Street  to  its  intersection  with  Bolsa 
Chica  Road;  then  south  along  Bolsa 
Chica  Road  to  its  intersection  with  Bolsa 
Chica  Street;  then  south  along  Bolsa 
Chica  Street  to  its  intersection  with  Los 
Patos  Avenue;  then  southeast  along  an 
imaginary  line  to  the  intersection  of  East 
Garden  Grove  Wintersburg  Channel  and 
the  Bolsa  Chica  Ecological  Reserve 
boundary;  then  southeast  along  the 
Bolsa  Chica  Ecological  Reserve 
boundary  to  its  intersection  with  Ellis 
Avenue:  then  east  along  Ellis  Avenue  to 
its  intersection  with  Edwards  Street; 
then  south  along  Edwards  Street  to  its 
intersection  with  Garfield  Avenue;  then 
east  along  Garfield  Avenue  to  its 
intersection  with  North  Golden  West 
Street;  then  south  along  North  Golden 
West  Street  to  its  intersection  with 
Yorktown  Avenue;  then  east  along 
Yorktown  Avenue  to  its  intersection 
with  Main  Street;  then  south  along  Main 
Street  to  its  intersection  with  Adams 
Avenue;  then,  east  along  Adams  Avenue 
to  its  intersection  with  Fairview  Road; 
then  north  along  Fai^view^  Road  to  its 
intersection  with  Interstate  Highway 
405;  then  east  and  south  along  Interstate 
Highway  405  to  its  intersection  with 
Culver  Drive;  then  northeast  along 
Culver  Drive  to  its  intersection  with 
Walnut  Avenue;  then  northwest  along 
Walnut  Avenue  to  its  intersection  with 
Jamboree  Road;  then  northeast  along 
Jamboree  Road  to  its  intersection  with 
Tustin  Ranch  Road;  then  west  along 
Tustin  Ranch  Road  to  its  intersection 
with  Pioneer  Way;  then  north  along 
Pioneer  Way  to  its  intersection  with 
Pioneer  Road:  then,  northwest  on 
Pioneer  Road  to  its  intersection  with 
Foothill  Boulevard;  then  northwest 
along  Foothill  Boulevard  to  its 
intersection  with  Old  Foothill 
Boulevard;  then  northwest  on  Old 
Foothill  Boulevard  to  its  intersection 
with  Hewes  Street;  then  north  on  Hewes 
Street  to  its  intersection  with  Chapman 
Avenue;  then  west  along  Chapman 
Avenue  to  its  intersection  with  West 
Street;  then  north  along  West  Street  to 
its  intersection  with  Katella  Avenue; 
then  west  along  Katella  Avenue  to  its 
intersection  with  Western  Avenue;  then 
north  along  Western  Avenue  to  its 
intersection  with  Commonwealth 
Avenue;  then  east  along  Commonwealth 
Avenue  to  its  intersection  with  Beach 
Boulevard;  then  north  along  Beach 
Boulevard  to  its  intersection  with  La 
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Mirada  Boulevard:  then  northwest  and 
north  along  La  Mirada  Boulevard  to  its 
intersection  with  Colima  Road;  then 
northeast  on  Colima  Road  to  its 
intersection  with  Azusa  Avenue;  then 
north  along  Azusa  Avenue  to  its 
intersection  with  Amar  Road;  then  east 
along  Amar  Road  to  its  intersection  with 
Temple  Avenue;  then  northeast  along 
Temple  Avenue  to  its  intersection  with 
the  Walnut  City  Limits;  then  north  and 
northeast  along  the  Walnut  City  Limits 
to  the  Forest  Lawn  Memorial  Park, 
Covina  Hills,  boundary;  then  northeast 
along  that  boundary  to  Interstate 
Highway  10;  then  east  along  Interstate 
Highway  10  to  its  intersection  with 
Interstate  Highway  210;  then  northwest 
along  Interstate  Highway  210  to  its 
intersection  with  San  Dimas  Avenue; 
then  east  and  north  along  San  Dimas 
Avenue  to  its  intersection  with  Foothill 
Boulevard;  then  west  along  Foothill 
Boulevard  to  its  intersection  with  Alosta 
Avenue;  then  west  along  Alosta  Avenue 
to  its  intersection  with  Foothill 
Boulevard;  then  west  along  Foothill 
Boulevard  to  its  intersection  with  Azusa 
Avenue;  then  north  along  Azusa  Avenue 
to  its  intersection  with  San  Gabriel 
Canyon  Road;  then  due  north  along  an 
imaginary  line  to  its  intersection  with 
the  Angeles  National  Forest  boundary; 
then  west  along  this  boundary  to  the 
point  of  beginning. 

Los  Angeles  and  San  Bernardino 
Counties 

That  portion  of  the  counties  beginning 
at  the  intersection  of  College  Way  and 
State  Highway  30  (Base  Line  Road);  then 
east  along  State  Highway  30  to  its 
intersection  with  Camelian  Street;  then 
south  along  Camelian  Street  to  its 
intersection  with  Vineyard  Avenue; 
then  south  along  Vineyard  Avenue  to  its 
intersection  with  Holt  Boulevard;  then 
west  along  Holt  Boulevard  to  its 
intersection  with  Grove  Avenue;  then 
south  along  Grove  Avenue  to  its 
intersection  with  Mission  Boulevard; 
then  southeast  along  Mission  Boulevard 
to  its  intersection  with  Vineyard 
Avenue;  then  south  along  Vineyard 
Avenue  to  its  intersection  with 
Riverside  Drive;  then  west  along 
Riverside  Drive  to  its  intersection  with 
Walker  Avenue;  then  south  along 
Walker  Avenue  to  its  intersection  with 
Eucalyptus  Avenue;  then  west  along 
Eucalyptus  Avenue  to  its  intersection 
with  State  Highway  83  (Euclid  Avenue); 
then  south  along  State  Highway  83  to  its 
intersection  with  State  Highway  71; 
then  southwest  from  this  intersection, 
along  en  imaginary  line  to  the  northern 
intersection  of  the  Yorba  Linda  City 
Limits  and  the  San  Bernardino  County 
line;  then  northwest  and  north  along  the 


San  Bernardino  County  line  to  its 
intersection  with  State  Highway  60; 
then  east  along  Highway  60  to  its 
intersection  with  Garey  Avenue;  then 
north  along  Garey  Avenue  to  its 
intersection  with  College  Way;  thsn 
northeast  along  College  Way  to  the  point 
of  beginning. 

Treatments 

We  are  also  amending  §  301.78-10  of 
the  regulations,  which  sets  forth 
treatments  for  certain  regulated  articles, 
by  adding  additional  treatments  for 
citrus  fruit.  Under  the  regulations,  a 
regulated  article  from  a  quarantined  area 
is  eligible  for  interstate  movement 
pursuant  to  a  certificate  if,  among  other 
things,  it  has  been  treated  in  accordance 
with  §301.78-10  of  the  regulations,  and 
is  eligible  for  interstate  movement  with 
a  limited  permit  if  it  is  moving  under 
certain  conditions  to  a  specified 
destination  for  the  treatment.  Based  on 
research,  it  has  been  determined  that 
there  are  three  additional  treatments  for 
citrus  fruit  that  are  adequate  to  destroy 
the  Mediterranean  fruit  fly.  These 
treatments  are  as  follows: 

Regulated  Citrus  Fruit  That  Has  Been 
Harvested 

(1)  Fumigation  with  methyl  bromide 
at  normal  atmospheric  pressure  with  32 
g/m3  (2  pounds-per  1000  cubic  feet)  for 
3Vi  hours  at  21  "C.  (70  "F.)  or  above. 

Note:  Some  varieties  of  finiit  may  be 
injured  by  methyl  bromide  exposure. 
Shippers  should  test  treat  before  making 
commercial  shipments. 

(2)  Fumigation  plus  refrigeration: 
Fumigation  with  methyl  bromide  at 
normal  atmospheric  pressure  with  32  g/ 
m3  (2  pounds  per  1000  cubic  feet)  at  21 
"C.  (70  T.)  or  above. 


Fumiga- 
tion ex- 
posure 
time 


2  hours 


2'/4 
hours. 


3  hours 


Refrigeration 


4  days  at  0.55  to  0.7  "C.  (33  to  37 

•F);  Of  1 1  days  at  3.33  to  8.3  'C. 

(38  to  47  'F.). 
4  days  at  Lit  to  4.44  *C.  (34  to  40 

•F.);  or  6  days  at  5.0  to  8.33  'C. 

(41  to  47  'F.);  Of  10  days  at  8.88 

to  13.33  "C.  (48  to  56  "F.). 
3  days  at  6.11  to  8.33  *C.  (43  to  47 

*F.);  or  6  days  at  9.88  to  13.33 

•C.  (48  to  56  "F.). 


Note:  Some  varieties  of  fruit  may  be 
injured  by  methyl  bromide  exposure. 
Shippers  should  test  treat  before  making 
commercial  shipments. 

Time  lapse  between  fumigation  and 
start  of  cooling  not  to  exceed  24  hours. 
Chamber  load  not  to  exceed  80  p>ercent 
of  volume. 


(3)  Cold  treatment:  10  days  at  0  "C.  (32 
"F.)  or  below;  or  11  days  at  0.55  "C  (33 
•F.)  or  below;  12  days  at  1.11  "C  (34  'F.) 
or  below:  14  days  at  1.66  •C.  (35  •F.)  or 
below;  or  16  days  at  2.22  "C  (36  ^F.)  or 
below. 

Adding  these  treatments  relieves 
unnecessary  restrictions  by  allowing  the 
interstate  movement  of  citrus  fruit  from 
quarantined  areas  in  those  instances 
where  the  risk  of  spreading  the  pest  to 
noninfested  areas  can  be  eliminated. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mediterranean 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States.  Immediate 
action  is  also  necessary  to  prevent 
economic  losses  to  shippers  who, 
without  the  treatments  added  by  this 
rule,  would  be  unable  to  move  their 
harvested  citrus  fruit  interstate. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  rule: 

(1)  Will  have  an  effect  on  the 
economy  of  less  than  $100  million; 

(2)  Will  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Will  not  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and 

(5)  Will  not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
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President's  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
South  Central  Los  Angeles,  La  Puente. 
and  East  Los  Angeles  areas  of  Los 
Angeles  County.  CA,  and  the  Los 
Serranos  area  of  San  Bernardino  County, 
CA.  There  are  approximately  1,554 
small  entities  that  could  be  affected, 
including  501  fruit  sellers,  55  nurseries. 
356  distributor/wholesalers.  8  growers. 
9  swapmeets,  I  certified  farmers  market. 
575  vendors,  4  community  gardens,  and 
35  food  banks. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  mmiber  of 
similar  small  entities  operating  in  the 
State  of  Cahfomia.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  regulation. 

In  the  new  quarantined  areas  in  Los 
Angeles.  Orange,  and  San  Bernardino 
Counties,  the  effect  on  those  few  small 
entities  that  do  move  regulated  articles 
interstate  from  parts  of  the  quarantined 
areas  will  be  minimized  by  the 
availability  of  various  treatments  that,  in 
most  cases,  will  allow  these  small 
entities  to  move  regulated  articles 
interstate  with  very  little  additional 
cost.  Also,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effiBct,  if  any,  of  this 
regulation  on  these  entities  should  be 
minimal.  Further,  the  number  of 
afl^acted  entities  is  small  compared  with 
the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States. 

Moreover,  the  conditions  in  the 
Mediterranean  fruit  fly  regulations  and 
treatments  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual, 
incorporated  by  reference  in  the 
regulations,  allow  interstate  movement 
of  most  articles  without  significant 
added  costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executnre  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 


State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Enviromnental  Policy  Act 

An  enviromnental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 

The  environmental  assessment  and 
fmding  of  no  significant  impact  wwe 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et seq),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274.  August  31. 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  "FOR  FURTHER 
INFORIIATION  CONTACT." 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  Subpart  301.78  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  under  OMB  control  number 
0579-0088. 

List  of  Subjects  in  7  CFR  Pwt  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 


PART  3Q4— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb.  ISOdd,  ISOee. 
ISOff;  161. 162,  and  I64r-t67;  7  CFR  2.17. 
2.51.  and  371.2(c). 

2.  In  §301.78-3.  paragraph  (c).  the 
designation  of  the  quarantined  areas  are 
amended  by  revising  the  entrj-  for  Los 
Angeles  and  Orange  Counties,  and  the 
entry  for  Los  Angeles  and  San 
Bernardino  Counties,  as  follows: 

§  301 .78-3    QuaranUned  areas. 

*        •        •        ■        • 

(c)  •  •   • 
California 


Las  Angeles  and  Orange  Counties.  That 
portion  of  the  counties  beginning  at  the 
intersection  of  the  Angeles  National  Forest 
boundary  and  Sage  Hill  Road;  then  north 
from  the  intersection  along  an  imaginary  line 
to  its  intersection  with  Brown  Mountain 
Road  at  Millard  Campground;  then  west 
along  Brown  Mountain  Road  to  its 
intersection  with  El  Prieto  Road;  then 
southwest  along  El  Prieto  Road  to  its 
intersection  with  the  Pasadena  City  Limits; 
then  north  and  west  along  the  Pasadena  City 
limits  to  its  intersecUon  with  the  La  Canada 
Flintridge  City  limits:  then  west  and  south 
along  the  La  Canada  Flintridge  City  Limits  to 
its  intersection  with  Foothill  Boulevard;  then 
northwest  along  Foothill  Boulevard  to  its 
intersection  with  La  Crescenta  Avenue;  then 
south  along  La  Crescenta  Avenue  to  its 
intersection  with  Shirley  Jean  Street;  then 
southwest  from  this  intersection  along  an 
imaginary  line  to  the  end  of  Allen  Avenue; 
then  soudiwest  along  Allen  Avenue  to  its 
intersection  with  Mountain  Street;  then 
northwest  along  Mountain  Street  to  its 
intersection  with  Sunset  Canyon  Drive;  then 
northwest  along  Sunset  Canyon  Drive  to  its 
intersection  with  Olive  Avenue;  then 
southwest  along  Olive  Avenue  to  its 
intersection  with  Barham  Boulevard;  then 
south  along  Barham  Boulevard  to  its 
intersection  with  State  Highway  101;  then 
southeast  along  State  Highway  101  to  its 
intersection  with  Highland  Avenue;  then 
south  along  Hi^land  Avenue  to  its 
intersection  with  Sunset  Boulevard;  then 
west  along  Sunset  Boulevard  to  its 
intersection  with  La  Ciesega  Boulevard;  then 
south  along  La  Cienega  Boulevard  to  its 
intersection  with  Washington  Boulevard; 
then  southwest  along  Washington  Boulevard 
to  its  intersection  with  Culver  Boulevard; 
then  southwest  along  Culver  Boulevard  to  its 
intersection  with  Vista  Del  Man  then 
southeast  along  Vista  Del  Mar  to  its 
intersection  with  Rosecrans  Avenue;  then 
east  along  Rosecrans  Avenue  to  its 
intersection  with  Prairie  Avenue;  then  south 
along  Prairie  Avenue  to  its  intersection  with 
State  Highway  91;  then  east  along  Slate 
Highway  91  to  its  intaisectian  wUh 
Paramount  Boulevard;  then  south  oa 
Paramount  Boulevard  to  its  intersection  with 
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Carson  Street;  then  east  on  Carson  Street  to 
its  intersection  with  Lakewood  Boulevard; 
then  south  on  Lakewood  Boulevard  to  its 
intersection  with  Willow  Street;  then  east  on 
Willow  Street  to  its  intersection  with  Katella 
Avenue;  then  east  along  Katella  Avenue  to  its 
intersection  with  Valley  View  Street;  then, 
south  along  Valley  View  Street  to  its 
intersection  with  Bolsa  Chica  Road;  then, 
south  along  Bolsa  Chica  road  to  its 
intersection  with  Bolsa  Chica  Street;  then, 
south  along  Bolsa  Chica  Street  to  its 
intersection  with  Los  Patos  Avenue;  then, 
southeast  from  this  intersection  along  an 
imaginary  line  to  the  intersection  of  East 
Garden  Grove  Wintersburg  Channel  and  the 
Bolsa  Chica  Ecological  Reserve  boundary; 
then,  southeast  along  the  Bolsa  Chica 
Ecological  Reserve  boundary  to  its 
intersection  with  Ellis  Avenue;  then,  east 
along  Ellis  Avenue  to  its  intersection  with 
Edwards  Street;  then,  south  along  Edwards 
Street  to  its  intersection  with  Garheld 
Avenue;  then,  east  along  Garfield  Avenue  to 
its  intersection  with  North  Golden  West 
Street;  then,  south  along  North  Golden  West 
Street  to  its  intersection  with  Yorktown 
Avenue;  then,  east  along  Yorktown  Avenue 
to  its  intersection  with  Main  Street;  then, 
south  along  Main  Street  to  its  intersection 
with  Adams  Avenue;  then,  east  along  Adams 
Avenue  to  its  intersection  with  Fairview 
Road;  then,  north  along  Fairview  Road  to  its 
intersection  with  Interstate  Highway  405; 
then,  east  and  south  along  Interstate  Highway 
405  to  its  intersection  with  Culver  Drive; 
then,  northeast  along  Culver  Drive  to  its 
intersection  with  Walnut  Avenue;  then, 
northwest  along  Walnut  Avenue  to  its 
intersection  with  Jamboree  Road;  then, 
northeast  along  Jamboree  Road  to  its 
intersection  with  Tustin  Ranch  Road;  then, 
west  along  Tustin  Ranch  Road  to  its 
intersection  with  Pioneer  Way;  then,  north 
along  Pioneer  Way  to  its  intersection  with 
Pioneer  Road;  then,  northwest  on  Pioneer 
Road  to  its  intersection  with  Foothill 
Boulevard;  then,  northwest  along  Foothill 
Boulevard  to  its  intersection  with  Old 
Foothill  Boulevard;  then,  northwest  on  Old 
Foothill  Boulevard  to  its  intersection  with 
Hewes  Street;  then,  north  on  Hewes  Street  to 
its  intersection  with  Chapman  Avenue;  then, 
west  along  Chapman  Avenue  to  its 
intersection  with  West  Street;  then,  north 
along  West  Street  to  its  intersection  with 
Katella  Avenue;  then  west  along  Katella 
Avenue  to  its  intersection  with  Western 
Avenue;  then  north  on  Western  Avenue  to  its 
intersection  with  Commonwealth  Avenue; 
then  east  on  Commonwealth  Avenue  to  its 
intersection  with  Beach  Boulevard;  then 
north  on  Beach  Boulevard  to  its  intersection 
with  La  Mirada  Boulevard;  then  northwest 
and  north  on  La  Mirada  Boulevard  to  its 
intersection  with  Colima  Road;  then 
northeast  on  Colima  Road  to  its  intersection 
with  Azusa  Avenue;  then  north  along  Azusa 
Avenue  to  its  intersection  with  Amar  Road; 
then  east  along  Amar  Road  to  its  intersection 
with  Temple  Avenue;  then  northeast  along 
Temple  Avenue  to  its  intersection  with  the 
Walnut  City  Limits;  then  north  and  northeast 
along  the  Walnut  City  Limits  to  the  Forest 
Lawn  Memorial  Park,  Covina  Hills, 
boundary;  then  northeast  along  that 


boundary  to  Interstate  Highway  10;  then  east 
along  Interstate  Highway  10  to  its 
intersection  with  Interstate  Highway  210; 
then  northwest  along  Interstate  Highway  210 
to  its  intersection  with  San  Dimas  Avenue; 
then  east  and  north  along  San  Dimas  Avenue 
to  its  intersection  with  Foothill  Boulevard; 
then  west  along  Foothill  Boulevard  to  its 
intersection  with  Alosta  Avenue;  then  west 
along  Alosta  Avenue  to  its  intersection  with 
Foothill  Boulevard;  then  west  along  Foothill 
Boulevard  to  its  intersection  with  Azusa 
Avenue;  then  north  along  Azusa  Avenue  to 
its  intersection  with  San  Gabriel  Canyon 
Road;  then  due  north  from  the  intersection 
along  an  imaginary  line  to  its  intersection 
with  the  Angeles  National  Forest  boundary; 
then  west  along  the  boundary  to  the  point  of 
beginning. 

Los  Angeles  and  San  Bernardino  Counties. 
That  portion  of  the  counties  beginning  at  the 
intersection  of  College  Way  and  State 
Highway  30  (Base  Line  Road);  then  east  along 
State  Highway  30  to  its  intersection  with 
Camelian  Street;  then  south  along  Camelian 
Street  to  its  intersection  with  Vineyard 
Avenue;  then  south  along  Vineyard  Avenue 
to  its  intersection  with  Holt  Boulevard;  then 
west  along  Holt  Boulevard  to  its  intersection 
with  Grove  Avenue;  then  south  along  Grove 
Avenue  to  its  intersection  with  Mission 
Boulevard;  then  southeast  along  Mission 
Boulevard  to  its  intersection  with  Vineyard 
Avenue;  then  south  along  Vineyard  Avenue 
to  its  intersection  with  Riverside  Drive;  then 
west  along  Riverside  Drive  to  its  intersection 
with  Walker  Avenue;  then  south  along 
Walker  Avenue  to  its  intersection  with 
Eucalyptus  Avenue;  then  west  along 
Eucalyptus  Avenue  to  its  intersection  with 
State  Highway  83  (Euclid  Avenue);  then 
south  along  State  Highway  83  to  its 
intersection  with  State  Highway  71;  then 
southwest  from  this  intersection,  along  an 
imaginary  line  to  the  northern  intersection  of 
the  Yorba  Linda  City  Limits  and  the  San 
Bernardino  County  line;  then  northwest  and 
north  along  the  San  Bernardino  County  line 
to  its  intersection  with  State  Highway  60; 
then  east  along  Highway  60  to  its  intersection 
with  Carey  Avenue;  then  north  along  Garey 
Avenue  to  its  intersection  with  College  Way; 
then  northeast  along  College  Way  to  the  point 
of  beginning. 

3.  In  §  301.78-10,  paragraphs  (b)  and 
(c),  are  redesignated  as  paragraphs  (c) 
and  (d),  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§301.78-10   Treatments 

(b)  Regulated  citrus  fruit  that  has  been 
harvested.  (1>  Fumigation  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32  g/m3  (2  pounds  per  1000  cubic 
feet)  for  3V2  hours  at  21  "C  (70  "F.)  or 
above. 

Note:  Some  varieties  of  fruit  may  be 
injured  by  methyl  bromide  exposure. 
Shippers  should  test  treat  before  making 
commercial  shipments. 

(2)  Fumigation  plus  re£rigeration: 
Fiunigation  with  methyl  bromide  at 


normal  atmospheric  pressure  with  32  g/ 
m'  (2  pounds  per  1000  cubic  feet)  at  21 
•C.  (70  "F.)  or  above. 


Fumigation 

exposure 

time 

Refrigeration 

2  hours 

rh  hours  . 

* 

3  hours 

4  days  at  0.55  to  0.7  "C.  (33  to 
37''F.);or11  days  at  3.33  to 
8.3  "C.  (38  to  47  "F). 

4  days  at  1 .1 1  to  4.44  "C.  (34  to 
40  'F.);  or  6  days  at  5.0  to 
8.33  "C.  (41  to  47  -F.);  or  10 
days  at  8.88  to  13.33  'C.  (48 
to  56  -F.). 

3  days  at  6.1 1  to  8.33  "C.  (43  to 
47  "F.);  or  6  days  at  9.88  to 
13.33  "C.  (48  to  56  'F). 

Note:  Some  varieties  of  fruit  may  be 
injured  by  methyl  bromide  exposure. 
Shippers  should  test  treat  l>efore  making 
commercial  shipments. 

Time  lapse  between  fumigation  and 
start  of  cooling  not  to  exceed  24  hours. 
Chamber  load  not  to  exceed  80  percent 
of  volume. 

(3)  Cold  treatment:  10  days  at  0  "C.  (32 
"F.)  or  below;  or  11  days  at  0.55  *C.  (33 
•F.)  or  below;  12  days  at  1.11  "C  (34  T.) 
or  below:  14  days  at  1.66  "C.  (35  'F.)  or 
below;  or  16  days  at  2.22  "C  (36  "F.j  or 
below. 
•        *        •        *        • 

Done  in  Washington,  DC,  this  22nd  day  of 
November  1993. 

Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc  93-29253  Filed  11-29-93;  8:45  am] 

BILLMO  COOC  3410-34-P- 


Agricultural  Marketing  Service 

7  CFR  Part  1096 
[DA-«3-31] 

Milk  in  the  Greater  Louisiana  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  sus{)ends  certain 
portions  of  a  provision  of  the  Greater 
Louisiana  Federal  milk  marketing  order 
(Order  96),  beginning  November  1993 
and  continuing  through  May  1995.  The 
action  will  allow  a  plant  that  quaUfies 
as  a  pool  plant  under  Order  96  to  retain 
its  pool  status  regardless  of  whether  a 
greater  proportion  of  its  route 
disposition  is  made  in  another  order 
marketing  area  in  succeeding  months. 
The  suspension  was  requested  by  Mid- 
America  Dairymen,  Inc.  (Mid-America), 
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on  behalf  of  Southern  Nffiik  Sales  (SMS). 
The  action  is  necessary  to  assure  thai 
producer  milk  which  historically  has 
been  associated  with  the  market  will 
continue  to  be  pooled  under  the  order. 
EFFECTIVE  DATES:  November  1. 1993. 
through  May  31. 1995. 
FOB  FURTHEB  IMFORKUTION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  690-1932. 
SUPPt.EMENTARY  tNFORMATlON:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  October  15,  1993;  published 
October  22. 1993  (58  FR  54530). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  propo.sed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  will  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  with  which  they 
have  historically  been  associated  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  also  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  in  not 
intended  to  have  a  retroactive  effect, 
and  it  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  orde.-.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  [wtition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 


provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
October  22. 1993  (58  FR  54530). 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  oider. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  One  comment 
was  submitted  in  support  of  the  action. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  November  1993  through  May 
1995  the  following  provisions  of  the 
order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  §  1096.7(d)(3j.  the  words  "until  the 
third  consecutive  month  in  which  a 
greater  proportion  of  such  route 
disposition  is  made  in  such  other 
marketing  area". 

Statement  of  Consideration 

This  action  will  suspend  for  the 
months  of  November  1993  through  May 
1995  a  part  of  the  pool  plant  definition 
which  requires  that  plants  having 
greater  route. disposition  in  another 
marketing  area  for  three  consecutive 
months  be  considered  as  pool  plants 
under  the  other  order. 

According  to  Mid-America,  SMS 
historically  has  pooled  milk  on  the 
Greater  Louisiana  marketing  order 
through  sales  to  Guth  Dairy,  a  pool 
distributing  plant  located  in  Lake 
Charles.  Louisiana.  Kfid-America  stated 
that  Guth  Dairy  recently  was  awarded 
school  milk  contracts^in  Houston, 
Texas,  and  that,  as  a  result,  a  greater 
portion  of  the  plant's  packaged  milk 
sales  will  be  distributed  in  the  Texas 
marketing  order,  causing  the  plant  to 
switch  regulation  from  Order  96  to  the 
Texas  marketing  order. 

Mid-America  pointed  out  that  for  the 
twelve-month  period  ending  August 
1993  the  Texas  order  blend  price  at  Lake 
Charles  averaged  63  cents  per 
hundredweight  less  than  the  Greater 
Louisiana  Federal  order  blend  price  at 
Lake  Charles.  The  proponent  stressed 
that  producers  supplying  milk  to  Guth 
Dairy  and  pooled  on  the  Greater 
Louisiana  order  could  not  continue  to 
afford  to  supply  milk  to  Guth  Dairy  if 
Guth  Dairy  became  regulated  under  the 
Texas  order.  Likewise.  Guth  Dairy  could 
not  afford  to  pay  63  cents  more  to 
producers  to  compete  with  other 
handlers  in  the  Greater  Louisiana 
marketing  area  for  a  supply  of  milk. 

In  recent  months,  the  disparity  in 
blend  prices  has  increased  even  more 


than  the  12-month  average.  In  August 
and  September  1993,  for  example,  the 
blend  price  per  hundredweight  under 
the  Greater  Louisiana  order  was  $1.15 
and  $1.00.  respectively,  higher  than  the 
Texas  order's  blend  price  at  the  Lake 
Charles.  Louisiana,  location.  In  view  of 
the  price  disparity  between  the  two 
orders,  the  fact  that  Guth  Dairy  is 
located  within  the  Greater  Louisiana 
marketing  area,  the  historical 
association  of  the  dairy  farmers 
supplying  this  plant  with  Order  96,  and 
the  lack  of  any  opposition  to  the 
proposal,  it  is  appropriate  to  suspend 
the  language  that  would  cause  the  plant 
to  shift  to  the  Texas  order. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary, 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions  . 
in  the  marketing  area; 

(b)  This  su.spension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties,  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  November  1. 
1993. 

List  of  Subjects  in  7  CFR  Part  1096 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  title  7  part  1096  is  amended 
as  follows: 

PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1096  continues  to  read  as  follows: 

Autfanrity:  Sees.  1-19.  4a  Stat.  31.  as 
amended;  7  U.S.C.  601-874^ 

§  1096l7    [Temporariiy  suspended  in  part] 

2.  In  §  1096.7(d)(3).  the  words  "until 
the  third  consecutive  month  in  which  a 
greater  portion  of  such  route  disposition 
is  made  in  such  other  marketing  area" 
are  suspended. 

Dated:  November  23. 1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

|FR  Doc.  93-29287  Filed  11-29-93:  8:45  ami 
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Foodl^fety  and  Inspection  Service 
9  CFR  Part  381 
[Docket  No.  8»-008F] 
RIN  0583-AB09 

Use  of  Tricalcium  Phosphate  in 
Mechanically  Det>oned  Chlci(en 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
actiom:  Final  rule. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  poultry  products  inspection 
regulations  to  permit  the  use  of 
tricalcium  phosphate  in  mechanically 
deboned  chiclcen.  in  accordance  with 
current  good  manufacturing  practices, 
during  the  dehydration  process  to 
preserve  the  color  of  such  dehydrated 
products.  The  final  rule  will  allow 
tricalcium  phosphate  at  a  level  not  to 
exceed  2  percent  of  the  weight  of  the 
mechanically  deboned  chicken  before 
dehydration.  Use  of  tricalcium 
phosphate  at  such  level  will  sequester 
the  iron  present  in  the  blood  of 
mechanically  deboned  chicken  during 
the  dehydration  process,  thus 
preventing  discoloration  (browning)  of 
the  product.  The  final  rule  regulation  is 
in  response  to  a  petition  submitted  by 
Henningsen  Foods.  Inc. 
EFFECTIVE  DATE:  December  30.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards.  Director.  Product 
Assessment  Division,  Regulatory 
Programs.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
final  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778, 
Civil  Justice  Reform.  This  final  rule 
concerns  the  use  of  substances  in 
poultry  products.  States  are  precluded 
from  imposing  any  marking,  labeling. 


packaging,  or  ingredient  requirements 
on  federally  inspected  poultry  products 
that  are  in  addition  to.  or  different  than, 
those  imposed  under  the  Poultry 
Products  Inspection  Act  (PPIA)  (21 
U.S.C.  467e).  States  may.  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA,  or,  in  the 
■    case  of  imported  articles  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  States  that 
conduct  poultry  inspection  programs 
must  impose  requirements  at  least  equal 
to  those  imposed  on  federally  inspected 
products  and  establishments  under  the 
PPIA.  These  States  may,  however, 
impose  stringent  requirements  on  such 
State  inspected  products  and 
establishments. 

No  retroactive  effect  is  to  be  given  to 
this  final  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 
Prior  to  any  judicial  challenge  to  the 
application  of  its  provisions  to  an 
inspector's  decision  relating  to  any 
inspection,  applicable  administrative 
procedures  set  forth  in  9  CFR  381.35 
must  be  exhausted. 

Effect  on  Small  Entities 

The  Administrator.  FSIS,  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  final  rule  will  permit  the  use  of  an 
additional  substance  at  the 
manufacturer's  option. 

For  purposes  of  determining  the 
potential  impact  of  this  final  rule  on 
small  entities,  FSIS  estimates  that  10 
percent  of  the  approximate  505 
manufacturers  that  produce 
mechanically  deboned  chicken  are 
small  entities  (approximately  50). 
Manufacturers  opting  to  use  tricalcium 
phosphate  in  mechanically  deboned 
chicken,  as  prescribed  in  this  final  rule, 
will  be  required  to  revise  the  ingredients 
statement  on  product  labels  to  show  the 
presence  of  such  substance  (9  CFR 
381.118).  This  would  entail 
approximately  $1,000  in  labeling  costs 
for  each  product.  Provided  all  eligible 
small  entities  opt  to  use  tricalcium 
phosphate  in  mechanically  deboned 
chicken,  small  entities  would  incur  an 
estimated  $50,000  overall  as  a  result  of 
this  rulemaking. 

The  costs  associated  with  new  label 
applications  are  covered  under  existing 
approved  paperwork  burdens  of  FSIS's 
prior  label  approval  system.  Thus,  this 
final  rule  does  not  impose  new 


paperwork  requirements  on  the 
industry. 

Background 

Henningsen  Foods  Petition 

On  March  4. 1988.  FSIS  received  a 
petition  from  Henningsen  Foods,  Inc. 
Omaha,  Nebraska,  to  amend  the  poultry 
products  inspection  regulations  to  allow 
the  use  of  tricalcium  phosphate  in 
mechanically  deboned  chicken  during 
dehydration  to  avoid  discoloration  of 
the  dehydrated  product.  During  the 
process  of  dehydrating  mechanically 
deboned  chicken,  the  product  becomes 
dark  brown,  resulting  in  a  dehydrated 
product  that  is  aesthetically 
unacceptable  to  the  petitioner's 
customers  who  purchase  the  product  for 
use  in  further  processed  products  such 
as  gravies,  sauces,  and  dehydrated 
soups. 

The  petitioner  claimed  that  the 
addition  of  tricalcium  phosphate  to 
mechanically  deboned  chicken  would 
seqjiester  the  iron  present  in  the  blood 
of  the  poultry  product  during 
dehydration  and  prevent  discoloration 
of  the  mechanically  deboned  poultry 
product. 

Supporting  data  submitted  by  the 
petitioner  was  based  on  a  series  of  color 
tests  of  samples  of  dehydrated 
mechanically  deboned  chicken  with 
variable  amounts  of  tricalcium 
phosphate  added  before  dehydration 
ranging  from  0  to  3  percent  of  the 
weight  of  the  mechanically  deboned 
chicken.  (A  copy  of  the  supporting  data 
is  available  for  review  in  the  FSIS 
Hearing  Clerk's  Office.)  The  data 
showed  that  the  color  of  the 
mechanically  deboned  chicken  was 
fully  preserved  during  dehydration  with 
the  addition  of  tricalcium  phosphate  at 
the  2  percent  level. 

Current  Regulations 

The  Food  and  Drug  Administration 
(FDA)  lists  tricalcium  phosphate  as 
generally  recognized  as  safe  (GRAS)  in 
21  CFR  182.1217  when  used  in 
accordance  with  current  good 
manufacturing  practices.  The  poultry 
products  inspection  regulations 
currently  do  not  permit  the  use  of 
tricalcium  phosphate  in  any  poultry 
product. 

Proposed  Pule 

On  August  25.  1992.  FSIS  published 
a  proposed  rule  (57  FR  38450)  to  permit 
the  use  of  tricalcium  phosphate  in 
mechanically  deboned  chicken  during 
the  dehydration  process,  in  accordance 
with  current  good  manufacturing 
practices,  to  preserve  the  color  of  such 
dehydrated  products.  FSIS  proposed  to 
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amend  the  table  of  approved  substances 
in  9  CFR  381.147(f)(4)  to  allow  the  use 
of  tricalcium  phosphate  to  preserve  the 
color  of  mechanically  deboned  chicken 
during  dehydration  by  preventing  the 
development  of  a  brown  color. 
Tricalcium  phosphate  would  be 
permitted  in  such  product  at  a  level  not 
to  exceed  2  p>ercent  of  the  ingoing 
weight  of  the  product,  i.e.,  before 
dehydration. 

Discussion  of  Comments 

FSIS  received  two  comments  in 
response  to  the  August  25, 1992 
proposed  rule.  The  comments  were 
submitted  by  a  food  processor  and  a 
trade  association.  Both  commenters 
fully  supported  the  proposal  and 
suggested  that  the  Agency  act 
expeditiously  in  promulgating  the  final 
rule. 


On  the  basis  of  the  record  in  this 
proceeding,  the  Administrator  has 
determined  that  (1)  the  use  of  tricalcium 
phosphate  in  mechanically  deboned 
chicken  is  in  compliance  with 
applicable  FDA  requirements.  (2)  its  use 
is  functional  and  suitable  for  the 
intended  purpose,  (3)  the  substance  is 
used  at  the  lowest  level  necessary  to 
accomplish  its  intended  technical  effect, 
and  (4)  the  use  of  this  substance  in 
mechanically  deboned  chicken  at  the 
stated  level  will  not  render  the  treated 
product  adulterated,  misbranded,  or 
otherwise  not  in  accordance  with  the 
requirements  of  the  Poultry  Products 
Inspection  Act.  Accordingly,  FSIS  is 
adopting  the  proposed  rule  as 
published. 

List  of  Subjects  in  9  CFR  381 

Food  additives.  Food  labeling.  Poultry 
inspection. 


Final  Rule 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  amending  9  CFR  part 
381  to  read  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450.  21  U.S.C  451- 
470.  7  CFR  2.17,  2.55. 

2.  In  the  table  in  §  381.147(f)(4),  the 
Class  of  substance  "Miscellaneous"  is 
amended  by  adding  at  the  end  thereof 
the  following: 

§  381.147  Restriction  on  the  use  of 
substances  in  poultry  products. 


(4) 


* 


Class  of  sut>stance 


Substance 


Purpose 


Products 


Amount 


Miscellaneous  *  *  * 


Tricalcium  phosphate 


To  preserve  product  color 
during  dehydration  proc- 
ess. 


Mechanically  detxx^  Not  to  exceed  2  percent  of 
chicken  to  be  dehy-  the  weight  of  the  me- 
drated.  chanicaily  detx>ned 

chicken  prior  to  dehy- 
dration, in  accordance 
with  21  CFR  182.1217. 


Done  at  Washington.  DC.  on  Novemt)er  22. 
1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-29136  Filed  11-29-93;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 
RIN  3052-AB25 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Management  of 
Investments,  Liquidity,  Interest  Rate 
Risk,  and  Eligible  Investments 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board) 
adopts  Rnal  regulations  that  amend  the 
regulations  which  govern  the 
investment  activities  of  Farm  Credit 
System  (FCS,  System,  or  Farm  Credit) 
banks.  The  final  regulations  allow  Farm 
Credit  Banks  (FCBs),  banks  for 
cooperatives  (BCs),  and  agricultural 


credit  banks  (ACBs)  to  hold  specified 
eligible  investments,  in  an  amount  not 
to  exceed  30  percent  of  the  total 
outstanding  loans  of  such  banks,  for: 

(1)  Maintaining  a  liquidity  reserve; 

(2)  Investing  short-term  surplus  funds; 
and 

(3)  Managing  interest  rate  risk  (IRR). 
These  regulations  also  establish  a 
liquidity  reserve  requirement  for  all  FCS 
banks.  These  regulations  require  FCBs, 
BCs,  and  ACBs  to  measure  and  manage 
IRR  in  their  portfolios.  The  FCA  has  also 
strengthened  existing  requirements  that 
necessitate  the  board  of  directors  of  each 
bank  to  adopt  investment  policies  and 
procedures  that  ensure  that  the  bank's 
investment  activities  are  conducted  in  a 
safe  and  sound  manner.  These 
regulations  expand  the  list  of  eligible 
investments  so  FCS  banks  will  further 
diversify  their  investment  portfolios,  but 
the  FCA  has  placed  limits  on  the 
amount,  maturity,  and  credit  rating  of 
eligible  investments  in  order  to  ensure 
the  safety  and  soundness  of  such 
investment  portfolios.  The  FCA  is  also 
adopting  regulations  governing 
investments  by  System  banks  in 
mortgage-related  securities  that  are  fully 
guaranteed  as  to  principal  and  interest 
by  the  Federal  Agricultural  Mortgage 
Corporation  (Fanner  Mac). 


EFFECTIVE  DATE:  The  regulation  shall 
become  effective  upon  the  expiration  of 
30  days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Michael  J.  LaVerghetta,  Senior  Financial 
Analyst,  Technical  and  Operations 
Division,  Office  of  Examination,  Farm 
Credit  Administration.  McLean,  VA 
22102-5090,  (703)  883-4231, 
or 

Richard  A.  Katz,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 

I.  General 

On  December  18, 1991,  the  FCA 
proposed  amendments  to  its  regulations 
governing  the  investment  activities  of 
System  banks.  See  56  FR  65691. 
Essentially,  the  FCA  proposed 
regulations  that  would  have  restricted 
the  amount  that  each  FCB,  BC,  or  ACB 
could  invest  in  certain  eligible 
investments  to  20  percent  of  its  total    . 
outstanding  loans.  Under  the  FCA's 
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proposal,  these  eligible  investments 
could  only  be  used  to  maintain  a 
liquidity  reserve,  manage  short-term 
surplus  funds,  and  reduce  IRR.  The  FCA 
also  proposed,  for  the  first  time, 
regulations  that  established  a  liquidity 
reserve  and  authorized  investments  for 
reducing  IRR  at  all  System  banks.  The 
proposed  regulations  would  have  also 
strengthened  existing  regulatory 
requirements  that  require  the  bosrd  of 
directors  of  each  System  bank  to  adopt 
investment  policies  and  procedures  that 
conform  widi  apphcable  law,  and 
ensure  that  competent  personnel 
conduct  the  bank's  investment  activities 
in  a  safe  and  sound  manner.  The  FG\ 
also  proposed  to  expand  the  list  of 
eligible  investments  that  Farm  Credit 
banks  could  use  to  achieve  permissible 
investment  objectives.  Under  the 
proposed  regulations,  eligible 
investments  would  be  subject  to 
percentage  of  asset  limitations,  as  well 
as  maturity  and  credit  rating 
requirements.  The  FCA's  proposal 
would  have  required  System  banks  to 
divest  all  ineligible  investments  within 
6  months  after  final  regulations  became 
effective  unless  the  Director  of  the 
Office  of  Examination  granted  an 
extension. 

Although  the  initial  comment  period 
expired  on  February  18, 1992,  the  FCA 
subsequently  extended  the  comment 
period  until  May  1, 1992,  in  response  to 
the  economic  growth  initiative  of  the 
former  President  of  the  United  States. 
See  57  FR  7276  (March  4. 1992).  The 
President's  initiative  required  all 
Federal  agencies  to  review  their 
regulations,  pursuant  to  five  enumerated 
criteria,  in  order  to:  (1)  Identify  those 
regulations  that  impede  economic 
growth;  and  (2)  accelerate  action  on 
those  regulations  that  promote  growth. 
In  extending  the  comment  period,  the 
FCA  also  invited  commenters  to 
evaluate  the  impact  of  the  proposed 
regulations  on  economic  growth  by 
applying  the  five  criteria  in  the 
President's  initiative. 

The  FCA  received  comments  about 
the  proposed  regulations  from  the  Farm 
Credit  Coyncil  (FCC),  six  FCS  banks. 
Fanner  Mac.  the  American  Bankers' 
Association  (ABA)  and  an  investment 
banking  firm.  Some  commenters.  on 
their  own  initiative,  submitted 
additional  letters  or  information  to 
supplement  their  original  responses. 
The  FCA  received  a  second  letter  from 
the  FCC  that  specifically  evaluated  the 
impact  of  the  proposed  regulations  on 
economic  growth  pursuant  to  the 
criteria  set  forth  in  the  President's 
initiative. 

The  FCC  and  one  FCB  requested  that 
the  FCA  repropose  these  regulations 


instead  of  adopting  final  regulations. 
These  commenters  reasoned  that  they 
should  have  an  additional  opportunity 
to  comment  because:  (1)  The  investment 
regulations  have  potentially  far-reaching 
implications  on  the  future  management 
and  direction  of  the  FCS;  and  (2)  some 
commenters  seek  substantial  revisions 
to  the  FCA's  proposal. 

After  carefully  considering  this 
request,  the  FCA  declines  to  repropose 
these  regulations.  Two  separate 
comment  periods  have  afforded 
interested  parties  ample  opportunity  to 
communicate  their  views  and 
recommendations  about  these 
rtgulations  to  the  FCA.  Indeed,  some 
commenters  have  responded  to  the 
FCA's  proposal  more  than  once.  As  a 
result,  the  FCA  is  aware  of  both  FCS  and 
non-System  concerns  about  these 
regulations.  Accordingly,  the  FCA 
incorporated  many  of  the  commenters' 
substantive  and  technical 
recommendations  into  the  final 
regulations,  while  other  suggestions 
were  rejected  for  the  reasons  set  forth 
below.  The  final  regulations  that  the 
FCA  adopts  today  are  the  logical 
outgrowth  of  its  original  proposal. 
Differences  between  the  proposed  and 
final  regulations  are  primarily  attributed 
to  comments  received  from  interested 
parties. 

Reproposed  regulations  are  unlikely 
to  provide  the  FCA  with  additional 
information  or  guidance  that  would  be 
useful  in  crafting  these  final  regulations. 
Reproposal,  however,  would 
substantially  delay  implementation  of 
new  investment  regulations.  In  the 
interim.  Farm  Credit  banks  would 
continue  to  operate  under  exi.sting 
regulations  which  all  System 
commenters  judged  as  obsolete. 

II.  Economic  Impact 

As  noted  earlier,  the  former  President 
of  the  United  States  unveiled  an 
initiative  for  economic  growth  on 
January  30,  1992."  This  initiative 
established  five  criteria  for  determining 
if  a  regulation  promoted  or  impeded 
economic  growth.  First,  the  expected 
benefits  of  the  regulation  to  society 
should  clearly  outweigh  its  costs. 
Second,  the  regulation  should  be 
fashioned  to  maximize  the  net  benefits 
to  society.  Third,  the  regulation  should 
rely,  to  the  maximum  extent  possible, 
on  performance  standards  instead  of 
prescriptive  command-and-control 
requirements.  Fourth,  the  regulation 
should,  to  the  maximum  extent 


'  Presideniial  Memorandum  dated  January  28, 
1992.  addressed  to  certain  Department  and  Agenc>' 
Heads.  The  subject  of  the  memorandum  was 
"Reducing  the  Burden  ofCovemraent  Regulation." 


possible,  rely  on  market  mechanisms. 
Finally,  the  regulation  should  be 
expressed  with  clarity  and  certainty  to 
guide  regulated  entities,  and  it  should 
be  designed  to  avoid  needless  litigation. 

Only  the  FCC  commented  on  the 
economic  impact  of  the  FCA's  proposed 
investment  regulations  by  applying  the 
five  criteria.  Specifically,  the  FCC 
asserted  that  the  fixed  liquidity  reserve 
requirement  of  proposed  §615.5134 
failed  to  maximize  net  benefits  to 
society  under  the  second  criterion. 
Because  proposed  §615.5133  would 
require  the  board  of  directors  to 
establish  limits  on  the  amount  of 
investments  that  could  be  placed 
through  individual  obligors,  the  FCC 
characterized  the  rule  as  imposing 
command-and-control  requirements, 
instead  of  relying  on  performance 
standards,  as  suggested  in  the  third 
criterion.  The  FCC  argued  that  the 
investment  ceiling  in  proposed 
§  615.5132  and  the  high  credit  ratings 
and  constraints  on  mortgage-backed 
securities  (MBSs)  in  proposed 
§615.5140  ignored  market  mechanisms, 
in  violation  of  the  fourth  criterion  of  the 
economic  growth  package.  Finally,  the 
FCC  claimed  that  proposed  §615.5133. 
which  would  require  the  board  of 
directors  to  formulcle  investment 
management  policies  at  their  banks,  was 
not  expressed  with  clarity  or  certainty, 
as  required  by  the  fifth  criterion  of  the 
initiative. 

The  FCA  has  carefully  reviewed  these 
comments.  In  response,  the  FCA  notes 
that  its  authority  to  promulgate 
regulations  that  promote  economic 
growth  under  the  guidelines  is 
constrained  by  the  Act  In  this  context, 
the  FCA  interprets  the  Act  as  requiring 
the  cooperatively  owned  FCS  to  chaimel 
most  of  its  funds  into  agricultural  loans. 
Similarly,  the  FCA  is  responsible  for 
ensuring  that  the  activities  of  System 
banks  are  compatible  with  their  status 
as  government-sponsored  enterprises 
(GSEs).  These  restraints  make  it  difficult 
for  the  FCA  to  fully  apply  the  criteria 
concerning  market  mechanisms  and 
performance  standards  to  these 
regulations.  Nevertheless,  the  final 
investment  regulations  that  the  FCA 
adopts  today  should  promote  economic 
growth  by  enhancing  the  hquidity  and 
financial  strength  of  the  FCS  so  it 
remains  a  reliable  source  of  credit  for 
rural  America. 

m.  Investment  Purposes 

A.  The  FCA's  Pmposal 

The  FCA  proposed  to  revise  and 
redesignate  an  existing  regulation, 
§615.5135,  which  authorized  Farm 
Credit  banks  to  hold  investment 
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portfolios  solely  for  the  purposes  of 
maintaining  sufficient  liquidity, 
investing  short-term  funds,  and 
managing  short-term  debt.  The  existing 
regulation  specifically  prohibited 
System  banks  from  maintaining 
"investment  portfolios  primarily  as  a 
means  of  generating  additional  income." 
As  proposed  by  tne  FCA,  redesignated 
§615.5132  would  have  limited  the  size 
of  a  bank's  investment  portfolio  to  20 
percent  of  its  outstanding  loans.  Farm 
Credit  banks  would  be  allowed  to  hold 
these  investments  solely  for  the 

fiurposes  of:  (1)  Complying  with  a  new 
iquidity  reserve  requirement  in 
proposed  §615.5134;  (2)  managing 
short-term  cashflow  needs:  and  (3) 
reducing  interest  rate  risk  pursuant  to 
proposed  §615.5135. 

Tne  FCA  reasoned  that  the  20- percent 
limit  on  investments  would  balance  two 
competing  objectives  by  providing 
management  with  greater  flexibility  to 
reduce  IRR  and  maintain  adequate 
liquidity,  while  simultaneously 
ensuring  that  Farm  Credit  banks 
operated  in  a  manner  that  is  consistent 
with  their  GSE  status.  From  the  FCA's 
perspective,  a  liquid  pool  of 
investments  affords  some  protection  to 
Farm  Credit  banks  in  the  event  of 
market  disruptions.  Furthermore, 
carefully  planned  investment  strategies 
enable  System  banks  to  combat  maturity 
mismatches  and  interest  rate 
fluctuations  that  threaten  their  solvency. 
However,  the  FCA  proposed  restrictions 
on  the  size  and  uses  of  the  investment 
portfolio  so  System  banks  could  not  use 
their  GSE  status  to  borrow  funds  from 
the  capital  markets  during  periods  of 
favorable  interest  rate  spreads  for  the 
purpose  of  accumulating  large 
investment  portfolios  for  arbitrage 
activities.  Furthermore,  the  proposed 
regulations  were  designed  to  ensure  that 
System  banks  maintain  adequate  levels 
of  liquidity  even  during  times  when 
interest  rate  spreads  have  a  negative 
impact  on  balance  sheets. 

B.  The  Comments 

The  FCA  received  comments  about 
proposed  §  615.5132  from  the  FCC,  four 
FCBs,  two  BCs,  ABA,  and  an  investment 
banking  firm.  Two  other  FCBs  endorsed 
the  FCC's  position  without  further 
comment.  Except  for  ABA,  all 
commenters  opined  that  the  proposal  to 
limit  the  investment  portfolio  to  20 
percent  of  gross  loans  was  too 
restrictive.  Several  commenters  asserted 
that  the  FCA's  approach  concerning 
investment  purposes  was  inflexible. 

The  ABA  generally  supported 
proposed  §615.5132.  Since  this 
commenter  complained  that  System 
banks  rely  on  investments  to  generate 


earnings  rather  than  contain  risks,  it 
endorsed  those  provisions  in  proposed 
§615.5132  that  restricted  investments  to 
the  following  purposes:  (1)  Maintenance 
of  a  liquidity  reserve;  (2)  IRR  reduction; 
and  (3)  short-term  surplus  funds 
management.  While  the  ABA  did  not 
specifically  comment  about  the 
proposed  20-percent  investment-to-loan 
ratio,  it  strongly  supported  the  fixed  15- 
day  liquidity  reserve  requirement. 

■The  FCC  claimed  that  it  was 
unreasonable  for  the  FCA  to  impose 
overall  restrictions  on  the  aggregate 
investment  holdings  of  Farm  Credit 
banks  unless  specific  facts  and 
circumstances  demonstrated  that  the 
System  engaged  in  unsafe  and  unsound 
investment  practices.  The  commenter 
asserted  that  federally  regulated 
financial  institutions  and  other  GSEs  are 
not  subject  to  similar  restrictions.  The 
FCC  argued  that  any  regulatory 
limitation  on  the  size  of  System 
investment  portfolios  actually  threatens 
safety  and  soundness  by  impeding  the 
ability  of  the  banks  to:  (1)  Maintain 
adequate  liquidity;  (2)  manage  IRR;  and 
(3)  build  capital. 

As  an  alternative,  the  FCC  suggested 
that  the  size  of  the  investment  portfolio 
be  limited  to  30  to  35  percent  of  total 
outstanding  loans  at  each  bank. 
According  to  the  commenter,  a  30  to  35- 
percent  limit  would  enhance 
management's  flexibility  to  safely  and 
soundly  manage  the  investment 
portfolio  without  unduly  increasing  the 
risks  to  the  b<)nks'  liquidity  or  solvency. 

The  FCC  also  suggested  that  the  FCA 
amend  provisions  in  §615.5132 
concerning  investment  purposes  by 
authorizing  System  banks  to  hold 
investments  for  the  purpose  of 
"managing,"  rather  than  "reducing" 
IRR.  The  FCC  requested  that  the 
regulation  explicitly  state  that  the 
objectives  of  §  615.5132  are  not  violated 
when  Farm  Credit  banks  produce  net 
interest  income  (Nil)  to  build  capital. 

The  FCC  urged  the  FCA  to  modify  its 
positions  on  how  banks  calculate  and 
fund  their  liabilities  for  liquidity. 
Specifically,  FCC  requested  that  the 
FCA  exclude  Farm  Credit  investment 
bonds,  and  the  Contractual  Interbank 
Performance  Agreement  (CIPA)  from  the 
overall  investment  limit. 

The  Fann  Credit  Bank  of  Texas  (Texas 
Bank)  endorsed  the  FCC's  position,  but 
it  also  expressed  independent  opinions 
about  proposed  §  615.5132.  The  bank 
opined  that  the  proposed  regulation  is 
arbitrary  and  unobjective.  Although  the 
Texas  Bank  stated  that  it  could  accept 
an  investment  cap  of  30  to  35  percent, 
it  viewed  regulatory  restrictions  on  the 
size  of  investment  portfolios  as  an 
impediment  to  the  maintenance  of  a 


liquidity  reserve.  The  contmenter  noted 
the  direct  relationship  between  liquidity 
and  refunding  risk  exposure  at  System 
banks.  As  the  refunding  risk  exposure 
changes,  the  bank  needs  to  adjust  its 
actual  level  of  liquidity.  In  this  context, 
the  liquidity  formula  also  correlates  to 
the  bank's  IRR. 

The  Texas  Bank  also  believes  that  the 
FCA  should  recognize  that  it  is  not 
inherently  wrong  for  Farm  Credit  banks 
to  produce  Nil  and  increase  capital  as  a 
by-product  of  managing  their 
investments.  Since  Farm  Credit  banks 
must  increase  capital,  build  an 
insurance  fund,  meet  QPA  targets,  and 
retire  Farm  Credit  System  Financial 
Assistance  Corporation  (FAC)  debt,  the 
commenter  argues  that  the  FCA  should 
allow  System  banks  to  use  all  of  their 
assets  to  maximize  their  profitability. 

The  Texas  Bank  urged  the  FCA  to 
amend  §615.5132  so  System  banks 
could  hold  investments  for  the  purpose 
of  managing  IRR,  rather  than  reducing 
it.  In  the  commenter's  opinion,  the 
effective  management  of  IRR  is  a 
discipline.  The  Texas  Bank  noted  that 
there  could  be  sound  reasons  for  a  Farm 
Credit  bank  to  increase  its  IRR  tolerance 
in  certain  scenarios. 

The  Farm  Credit  Bank  of  Columbia 
(Columbia  Bank)  expressed  strong 
opposition  to  proposed  §615.5132. 
Essentially,  this  commenter  complains 
that  the  proposed  regulation:  (1)  Invades 
the  legitimate  commercial  prerogatives 
of  the  board  and  managers  of  each  bank; 
(2)  is  premised  on  the  FCA's 
misunderstanding  of  the  role  of 
liquidity  in  the  safe  and  sound 
management  of  Farm  Credit  banks;  (3) 
misperceives  the  appropriate  uses  of 
investments  in  managing  the  risks  that 
System  banks  face  in  a  competitive 
market  environment;  and  (4)  imposes  an 
arbitrary  percentage  limit  on  the  size  of 
the  banks'  investment  portfolios. 

The  FCA  also  received  a  joint 
comment  letter  from  the  Farm  Credit 
Bank  of  Springfield  and  the  Springfield 
Bank  for  Cooperatives  (Springfield 
Banks).  The  Springfield  Banks  agreed 
with  the  System's  position  that  a 
maximum  limit  on  investments  should 
not  be  imposed  by  regulation.  But  if  a 
limit  were  required,  this  commenter 
indicated  that  the  FCA  should  consider 
the  composition  of  each  bank's  loan 
portfolio.  The  Springfield  Banks 
acknowledged  that  they  primarily 
originate  variable  rate  loans  that  reprice 
within  1  year.  As  a  result,  these  banks 
fund  their  operations  with  short-term 
liabilities.  This  approach  requires  the 
Springfield  Banks  to  maintain  a  high 
level  of  liquidity.  According  to  the 
comment  letter,  the  investment 
portfolios  of  both  Springfield  Banks 
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already  exceed  the  proposed  20-percent 
limit.  In  this  context,  proposed 
§615.5132  would  require  the 
Springfield  Banks  to  adopt  a  different 
funding  strategy  in  order  to  operate 
safely  and  soundly.  The  commenter 
recommended  that  the  FCA  limit  the 
size  of  the  investment  portfolio  to:  (1) 
Forty-five  (45)  percent  of  variable  rate 
loans  and  fixed  rate  loans  that  reprice 
v.ithin  1  year;  and  (2)  fifteen  (15) 
percent  of  all  fixed  rate  loans  writh  a 
maturity  that  is  greater  than  1  year. 
-The  National  Bank  for  Cooperatives 
(CoBank)  endorsed  the  FCC's  position 
on  §615.5132.  However,  CoBank 
requested  that  the  FCA  exclude  Farm 
Credit  investment  bonds  from  the 
investment  cap.  This  commenter 
reasoned  that  Farm  Credit  investment 
bonds  are  merely  "pass  through"  items, 
and  are  neutral  as  to  their  effect  on 
liquidity. 

The  investment  blanking  firm 
supported  the  proposed  diversification 
requirements  as  a  sound  basis  for 
managing  liquidity  and  IRR.  The 
commenter  suggested  that  the  FCA  limit 
the  size  of  the  investment  portfolio  to  50 
percent  of  outstanding  loans  and  further 
suggested  suspension  of  this  50-percent 
limit  if:  (1)  Interest  rates  fluctuate  by 
more  than  200  basis  points  during  the 
prior  12  months;  or  (2)  if  borrowing 
capacity  is  restricted  and  the  cost  of 
System  funds  increases  by  more  than 
100  basis  points  in  the  same  12-month 
period. 

The  investment  banking  firm  worried 
that  the  proposed  20-percent  limit 
would  actually  inhibit  the  ability  of 
bank  portfolio  managers  to  manage  IRR. 
The  investment  banking  firm  also 
opined  that  proposed  §615.5132  would 
deprive  the  banks  of  sufficient  liquidity 
during  times  of  crisis,  when  the  cost  of 
System  funds  increases,  and  when  the 
spreads  between  Farm  Credit  securities 
and  United  States  Treasuries  widen. 
The  commenter  noted  that  the  net 
interest  margins  between  the  yield  on 
earning  assets  and  the  cost  of  funds  is 
narrower  for  the  FCS  banks  than  for 
commercial  banks.  According  to 
information  supplied  by  the  investment 
banking  firm,  net  margins  for 
commercial  banks  have  historically 
ranged  from  300  to  400  basis  points. 
Since  the  commenter  contends  that 
Farm  Credit  banks  do  not  operate  with 
the  same  profit  motive  as  the  private 
sector,  net  margins  are  100  to  200  basis 
points  narrower.  The  commenter  argues 
that  these  compressed  margins  justify  a 
limit  of  50  percent  of  outstanding  loans. 
From  the  perspective  of  the  investment 
banking  firm,  proposed  §  615.5132 
exposes  Farm  Credit  banks  to  margin 
compression,  credit  risk,  and  liquidity 


crisis  during  periods  of  interest  rate 
volatility  since  80  percent  of  bank  assets 
are  allocated  to  agricultural  loans. 

C.  FCA 's  Revisions  to  §615.5132 

After  carefully  considering  all  of  these 
comments,  the  FCA  now  adopts  final 
§615.5132,  which  authorizes  each  Farm 
Credit  bank  to  hold  eligible  investments, 
pursuant  to  §615.5140.  in  an  amount 
that  does  not  exceed  30  percent  of  its 
total  outstanding  loans  solely  for  the 
purposes  of:  (1)  Maintaining  a  liquidity 
reserve  pursuant  to  §615.5134;  (2) 
managing  surplus  short-term  funds;  and 
(3)  managing  interest  rate  risk  pursuant 
to  §  615.5135.  In  formulating  the  final 
regulation,  the  FCA  accepted  System 
recommendations  to:  (1)  Increase  the 
size  of  the  investment  portfolio  from  20 
to  30  percent;  and  (2)  recognize  IRR 
management,  rather  than  IRR  reduction, 
as  a  sound  investment  purpose. 

For  the  reasons  explained  below,  the 
FCA  declines  to  add  a  provision  to  final 
§615.5132  that  would  explicitly 
authorize  Farm  Credit  banks  to  hold 
investments  for  the  purpose  of  building 
capital.  The  FCA  will  respond  to 
recommendations  about  the  treatment  of 
certain  liabilities,  such  as  Farm  Credit 
investment  bonds  and  CIPA  in  the 
preamble  to  the  liquidity  regulation. 
§  615.5134.  Similarly,  the  FCA  will 
address  liquidity  and  IRR  issues  at 
length  in  the  preambles  to  §§615.5134 
and  615.5135  respectively. 

The  commenters  have  persuaded  the 
FCA  that  System  banks  will  be  better 
able  to  manage  their  liquidity 
requirements,  IRR.  and  surplus  short- 
term  funds  if  their  investment  level  is 
30  percent  of  their  total  outstanding 
loans. 

In  considering  alternative  approaches 
for  final  §  615.5132.  the  FCA  carefully 
studied  the  options  proposed  by  the 
commenters.  All  FCS  commenters. 
except  Farmer  Mac,  advised  the  FCA 
not  to  impose  any  regulatory  restrictions 
on  the  size  of  bank  investment 
portfolios.  These  commenters  implied 
that  this  matter  should  be  left  to  the 
discretion  of  the  bank's  board  of 
directors.  If  this  approach  is  followed 
through  to  its  logical  conclusion,  any 
Farm  Credit  bank,  at  the  discretion  of  its 
board,  could  hold  most  of  its  assets  in 
investments  that  are  unrelated  to 
agricultural  credit. 

The  FCA  rejects  this  option  because  it 
is  fundamentally  incompatible  with  the 
charter,  status,  and  purpose  of  the  FCS. 
Congress  enacted  the  Federal  Farm  Loan 
Act  of  1916  2  after  it  concluded  that 
commercial  banks  were  unable  to 
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furnish  adequate  credit  to  America's 
farmers  on  a  sustainable  basis.) 
Congress  acknowledged  that  its  efforts 
to  address  the  credit  needs  of  farmers 
through  the  Federal  Reserve  Act  of  1911 
were  largely  unsuccessful,  and 
agricultural  credit  was  scarce  because 
commercial  banks  primarily  loaned 
money  to  borrowers  who  basically  had 
different  credit  requirements  than 
farmers.*  The  cooperative  Federal  Land 
Bank  System  was  established  to  ensure 
that  farmers  had  a  dependable,  stable, 
and  responsive  source  of  credit.* 
Although  the  scope  of  the  FCS 
expanded  over  the  years,  its 
fundamental  mission  of  meeting  the 
credit  needs  of  agricultural  producers 
has  never  changed.  In  fact,  section  1.1(a) 
of  the  Act  declares  that  the  policy  of 
Congress  is  to  promote  a  farmer-owned 
cooperative  banking  system  that 
furnishes  sound,  adequate,  and 
constructive  credit  to  agricultural 
producers. 

The  FCA  is  also  unable  to  reconcile 
the  commenters'  proposal  with  the 
FCS's  cooperative  principles. 

Cooperatives,  by  law.  conduct  most  of 
their  business  with  their  members,  and 
earn  most  of  their  income  from  such 
transactions.e  From  the  FCA's 
perspective,  a  Farm  Credit  bank  is  not 
using  its  charter  primarily  to  serve  the 
credit  needs  of  agricultural  producers 
and  rural  communities  once  agricultural 
loans  to  its  borrower-members  no  longer 
comprise  a  majority  of  its  assets. 

On  the  funding  side  of  the  equation, 
the  commenters'  proposal  also  conflicts 
with  the  GSE  status  of  the  FCS.  Farm 
Credit  banks  borrow  money  on  the 
capital  markets  to  fund  their  assets. 
According  to  recent  reports  by  the 
United  States  Treasury  Department  and 
the  General  Accounting  Office  (GAO), 
GSE  status  significantly  enhances  the 
creditworthiness  of  the  FCS.'  Without 
GSE  status.  System  banks  would  incur 
a  substantially  higher  cost  of  funds.o 
Under  these  circumstances,  the  FCA 
believes  that  it  is  inappropriate  for 
System  banks,  as  GSEs.  to  borrow  funds 

5  See  H.R.  630. 64lh  Cong..  1st  Sess..  (May  3. 
1916).  pp.  3-4.  Also  see  S.  Rep.  144. 64th  Cong.. 
1st  Sess.  (Feb.  15.  1916)  pp.  2-3. 
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•  Legal  Phases  of  Farmer  Cooperatives.  United 
States  Department  of  Agriculture,  p.  4. 1976. 

'  See  Report  of  the  Secretary  of  the  Treasury  on 
Government-Sponsored  Enterprises.  April.  1991.  p. 
xxi.  See  also  Govemment  Accounting  Office, 
Government-Sponsored  Enterprises:  A  Framework 
for  Limiting  the  Government's  Exposure  to  Risks, 
May.  1991.  pp.  18-19.  See  also  Government 
Accounting  Office,  Government -Sponsored 
Enterprises:  The  Government's  Exposure  to  Risk, 
August.  1990.  pp.  83-89. 

•W. 
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at  favorable  rates,  and  then  invest  most 
of  the  money  in  assets  other  than 
agriculture!  loans. 

The  PCA  interprets  the  Act  and  its 
legislative  history  as  requiring  each 
Farm  Credit  bank  to  hold  a  majority  of 
its  assets  in  agricultural  loans.  Pursuant 
to  its  authorities  under  sections  5.17(a) 
(4)  and  (9)  of  the  Act.  12  U.S.C 
2252(a)(4)  and  (9).«  the  FCA  determines 
that  a  regulatory  Umit  on  investments 
ensures  that  Farm  Credit  banks  abide  by 
their.  (1)  Statutory  mission  of  financing 
agriculture;  and  (2)  cooperative 
principles.  Accordingly,  final 
§  615.5132  will  impose  a  30-percent 
limit  on  investments  so  that  agricultural 
loans  continue  to  comprise  the  majority 
of  each  FCS  bank's  assets. 

Since  an  investment  ceiling  enforces 
compliance  with  the  Act.  the  FCA 
rejects  System  arguments  that  only 
compelling  safety  and  soundness 
reasons  can  justify  restrictions  on  the 
size  of  bank  investment  portfolios.  For 
the  same  rt vison,  the  FCA  cannot  accept 
the  claim  that  an  investment  ceiling 
constitutes  an  unwarranted  interference 
by  the  regulator  in  the  business  affairs 
of  System  banks. 

System  commenters  also  complained 
that  an  investment  ceiling  is 
unprecedented  among  GSEs  and  Federal 
regulators  of  financial  institutions.  In 
the  FCA's  opinion,  this  argument  lacks 
merit  because  the  FCS  and  these  entities 
have  fundamentally  different  missions, 
regulatory  frameworks,  funding 
mechanisms,  and  organizational 
structures.  For  example,  commercial 
banks  and  credit  unions  are  not  legally 
required  to  furnish  credit  primarily  to  a 
specific  economic  sector.  In  the  same 
context,  commercial  banks  are 
predominantly  stock  corporations  that 
do  not  operate  under  cooperative 
principles.  Similarly,  comparisons  to 
other  GSEs.  such  as  the  Federal  National 
Mortgage  Association  (FNMA)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (FHLMQ.  are  not  useful 
here  because  the  FCS  makes  loans 
directly  to  borrowers,  whereas  the  other 
two  GSEs  operate  secondary  markets 
that  provide  liquidity  and  credit 
enhancements  to  primary  mortgage 
lenders. 

However,  a  comparison  between  the 
FCS  and  the  Federal  Home  Loan  Bank 
(FHLB)  System  and  its  constituent 
savings  associations  has  merit.  FHLBs 


•Section  S.l7(aN4)  of  th«  Act  authorizes  the  FCA 
to  approve  the  issuance  of  System  debt  obligations 
under  se«ions  4.2  (c)  and  (d)  of  the  Act  for  the 
purpose  of  funding  the  authorized  operations  of 
FCS  institutions.  Section  5.17(a)(9)  of  the  Act 
authorizes  the  FCA  to  prescribe  rule*  and 
regulations  tlutt  are  necessary  and  appropriate  for 
carrying  out  the  Act 


make  no  retail  loans.  Instead,  they  lend 
to  member  savings  associations  and 
banks.  See  12  U.S.C  1421  et  seq.  A 
provision  of  the  Federal  Home  Loan 
Bank  Act,  12  U.S.C  1431(h).  authorizes 
FHLBs  to  invest  only  in  (^ligations  of 
the  United  States,  securities  backed  by 
residential  mortgages,  and  FNMA  debt 
instruments.  In  contrast  to  the  FCS, 
FHLBs  are  prohibited  by  statute  from 
investing  in  any  assets  (except  United 
States  obligations)  that  are  unrelated  to 
their  statutory  mission  of  providing 
credit  to  primary  residential  mortgage 
lenders.  Similarly,  a  comparison  can  be 
drawn  between  the  FCS  and  savings 
associations  because  both  are  legally 
required  to  make  most  of  their  loans  to 
specific  types  of  borrowers.  A  provision 
in  the  Home  Owners  Loan  Act  (HOLA), 
12  U.S.C  1467a(m),  mandates  that  all 
savings  associations  maintain  "qualified 
thrifi  lender"  status  by  holding  at  least 
65  percent  of  their  assets  in  home 
mortgages,  securities  backed  by 
residential  mortgages,  FHLB  stock,  and 
other  housing-related  investments. 

The  FCA  now  responds  to  the 
Springfield  banks'  proposal  that  final 
§615.5132  establish  separate  investment 
limits  for  loans  that  mature  or  reprice 
within  1  year,  and  fixed  rate  loans  that 
have  a  longer  term  to  maturity.  This 
approach  could,  in  effect,  encourage  all 
System  banks  to  shift  to  a  strategy  where 
they  would  fimd  mostly  short-term 
assets  with  short-term  liabilities.  The 
FCA  is  concerned  that  the  resulting 
surge  in  short-term  borrowings  by  the 
entire  System  could  place  substantial 
stress  on  the  capital  markets,  which  in 
turn,  could  widen  the  spread  between 
FCS  obligations  and  Treasury  securities. 
Since  amendments  to  §  615.5132 
increase  the  investment  level  from  20  to 
30  percent  and  authorize  banks  to 
manage  IRR.  the  FCA  believes  that  the 
final  regulation  should  provide  boards 
of  directors  with  greater  flexibility  to 
devise  funding  strategies  that  meet  the 
needs  of  their  banks. 

The  investment  banking  firm  advised 
the  FCA  to  set  the  investment  ceiling  at 
50  percent  of  loans,  which  would  be 
suspended  if:  (1)  Interest  rates  fluctuate 
by  more  than  200  basis  points  during 
the  prior  12  months;  or  (2)  cost  of 
System  funds  increases  by  more  than 
100  basis  points  in  the  same  12-month 
period.  After  careful  consideration,  the 
FCA  declines  to  adopt  this  commenter's 
recommendation.  The  FCA  does  not 
believe  that  the  regulation  should 
automatically  suspend  the  regulatory 
cap  on  the  size  of  bank  investment 
portfolios  if  market  rates  rise,  or  the 
System's  cost  of  funds  increases  by  a 
certain  percentage  in  a  12-month  period. 


Instead,  the  FCA  adopts  final 
§  615.5136,  which  empowers  the  PCA 
Board  to  waive  or  modify  restrictions  on 
the  size  of  the  investment  portfolio  and/ 
or  the  liquidity  reserve  during  times  of 
economic  or  financial  stress.  The  PCA 
prefers  the  Hexibility  of  this  approach 
which  enables  this  agency  to  tailor  a 
sp)ecific  remedy  for  a  particular 
problem.  The  FCA  does  not  adopt  the. 
recommendation  of  the  investment 
banking  firm  because  it  allows  Farm 
Credit  banks  to  shift  most  of  their  assets 
from  agricultural  loans  to  investments 
simply  because  interest  rates  rise  above 
a  certain  threshold. 

The  FCA  also  denies  the  commenter's 
request  to  allow  Farm  Credit  banks  to 
hold  investments  in  an  amount  that 
does  not  exceed  50  percent  of  their  total 
outstanding  loans.  As  noted  earlier,  the 
investment  banking  firm  contends  that 
this  50-percent  investment-to-loan  ratio 
margin  is  justified  because  Farm  Credit 
banks  have  historically  experienced 
narrower  net  interest  margins  than  their 
commercial  bank  competitors.  The  FCA 
declines  to  adopt  the  investment 
banking  firm's  recommendation  because 
investments  have  never  approached  50 
percent  of  loans  at  Farm  Credit  banks. 
Furthermore,  no  System  commenter 
supported  the  position  of  the 
investment  banking  firm.  Although  no 
FCS  commenter  endorsed  a  regulatory 
limit  on  the  size  of  bank  investment 
portfolios,  these  commenters 
recommended,  in  the  alternative, 
investment  ceilings  that  were  well 
below  the  50  percent  proposed  by  the 
investment  banking  firm. 

As  noted  above,  §  615.5132  will 
restrict  the  investment  portfolios  of  each 
System  bank  to  30  percent  of  its 
outstanding  loans.  The  FCA  finds 
several  justifications  for  this  30- percent 
level.  First,  all  System  commenters, 
except  one,  assured  the  FCA  that  an 
investment  limit  of  30  to  35  percent 
would  provide  management  with 
sufficient  flexibility  to  safely  and 
soundly  manage  risks  to  bank  liquidity 
or  solvency.  Second,  the  higher 
investment  level  recognizes  that  the 
balance  sheets  of  System  banks  will  be 
better  diversified  against  risk  for  a  one- 
industry  leuder,  and  will  provide 
sufficient  cushion  for  System  banks  to 
maintain  adequate  liquidity  and  manage 
IRR.  Third,  the  higher  level  of 
investments  should  help  stabilize 
earnings  and  will  also  provide  higher 
quahty  assets  to  improve  balance  sheet 
credit  risk.  In  this  context,  the  FC\ 
believes  that  final  §615.5132  will 
actually  strengthen  the  ability  of  the 
FCS  to  finance  agriculture  because  this 
30-percent  investment  level  should 
enable  Farm  Credit  banks  to  better 
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withstand  periodic  stagnation  in  the 
agricultural  economy. 

Some  commenters  sought  revisions  to 
those  provisions  in  §615.5132  that 
restrict  the  investment  activities  of  Farm 
Credit  banks  to  specific  purposes.  As 
requested  by  the  FCC  and  the  Texas 
Bank,  the  FCA  amended  §615.5132  so 
IRR  management,  rather  than  IRR 
reduction,  is  a  purpose  for  System  banks 
to  hold  investments.  The  FCA  accepts 
the  rationale  of  the  Texas  Bank  that  the 
effective  management  of  IRR  is  a 
discipline,  and  that  it  could  be  prudent 
for  a  Farm  Credit  bank  to  increase  IRR 
tolerances  in  certain  scenarios.  By 
authorizing  FCBs,  BCs,  and  ACBs,  under 
§  615.5135.  to  manage  their  IRR  with  the 
use  of  investments,  final  §615.5132 
recognizes  that  IRR  is  one  of  the  major 
risks  in  managing  a  financial  institution 
because  it  impacts  a  major  portion  of  net 
operating  revenue. 

In  response  to  comments  by  the  FCC 
and  the  Texas  Bank,  the  FCA  will  now 
clarify  its  policy  concerning  the  role  of 
investments  in  building  bank  capital. 
The  FCA  has  taken  the  position  that  the 
use  of  investments  are  essential  for 
sound  asset/liabiUty  management 
practices.  Farm  Credit  banks  could  not 
maintain  adequate  liquidity,  invest 
short-term  surplus  funds,  or  remain 
solvent  in  a  constantly  changing  interest 
rate  environment  without  liquid 
investments. 

Investments  and  the  income  they 
generate  help  protect  the  viability  of 
Farm  Credit  banks  during  times  when 
the  agricultural  economy  is  in  recession, 
or  experiencing  slow  growth.  However, 
the  FCA  believes,  for  the  reasons 
discussed  above,  that  Farm  Credit  banks 
should  not  use  their  GSE  status  to 
generate  income  from  investments 
primarily  for  the  purposes  of  building 
capital.  Therefore,  the  FCA  refuses 
requests  to  insert  language  in  final 
§  615.5132  that  would  expressly 
recognize  income  generation  and  capital 
enhancement  as  a  primary  reason  for 
Farm  Credit  banks  to  hold  investments. 
Nevertheless,  the  FCA  acknowledges 
that  Farm  Credit  banks  are  likely  to 
accumulate  additional  income  and 
capital  as  an  ancillary  benefit  of  their 
compliance  with  the  regulations  in 
subpart  E  of  part  615,  which  should 
improve  their  financial  position. 

IV.  Investment  Management 

The  FCA  now  adopts  final  §  615.5133. 
which  governs  investment  management 
practices  at  System  banks.  The  FCA 
adopted  two  minor  revisions  to  this 
regulation  in  order  to  address  concerns 
raised  by  the  commenters. 

Proposed  §  615.5133  would  require 
the  board  of  directors  of  each  FCB,  BC, 


and  ACB  to  adopt  a  comprehensive 
written  investment  management  policy 
that  complies  with  the  Act,  FCA 
regulations,  and  other  applicable 
provisions  of  law.  While  the  FCA's 
proposal  would  expressly  prohibit  the 
board  of  directors  fit)m  delegating  its 
responsibility  to  supervise  and  review 
the  bank's  investment  practices,  the 
board  would  be  responsible  for  ensuring 
that  portfolio  managers  perform  their 
duties  in  accordance  with  board 
policies.  Board  policies  adopted  under 
the  proposed  regulation  should 
preclude  investment  management 
practices  that  expose  the  bank  to 
excessive  levels  of  risks.  Proposed 
§  615.5133  would  also  require  the  board 
of  directors  of  each  Farm  Credit  bank  to 
annually  review:  (1)  Investment  policies 
to  determine  whether  current 
investment  strategies  are  achieving 
portfolio  objectives;  and  (2)  the 
performance  and  quality  of  the 
investment  portfolio. 

Proposed  §615.5133  would  require 
the  investment  policy  of  each  bank  to 
address,  at  a  minimum,  the  following 
eight  areas: 

(1)  The  purpose  and  objectives  of  the 
bank's  investment  portfoHo; 

(2)  Liquidity  requirements  pursuant  to 
§615.5134; 

(3)  IRR  management  pursuant  to 
§615.5135; 

(4)  Permissible  brokers,  dealers  and 
institutions  for  investing  bank  funds 
pursuant  to  §615.5140  and  limitations 
on  the  amount  of  funds  that  may  be 
invested  or  placed  with  any  individual 
intermediary; 

(5)  The  size  and  quality  of  the 
investment  portfolio; 

(6)  Risk  diversification; 

(7)  Etelegation  of  authority  to  manage 
investments  to  specific  personnel  and 
the  scope  of  their  authority;  and 

(8)  Internal  controls  to  monitor  the 
performance  of  the  bank's  investments 
and  to  prevent  loss,  fraud, 
embezzlement,  and  unauthorized 
activities. 

Comments  about  proposed  §  615.5133 
were  received  from  the  FCC,  a  BC.  an 
FCB.  and  the  ABA.  The  other  System 
commenters  either  endorsed  the  FCC's 
position,  or  offered  no  opinion  about 
proposed  §615.5133. 

The  ABA  urged  the  FCA  to  adopt 
proposed  §  615.5133  as  a  final 
regulation.  This  conunenter  believes 
that  the  FCA's  proposal  establishes 
proper  board  of  director  control  over  the 
investment  operations  at  Farm  Credit 
banks.  According  to  the  commenter, 
commercial  banks  operate  under  similar 
requirements. 

The  FCB  expressed  general  support 
for  proposed  §615.5133,  but  it  opposed 


the  provision  that  would  require 
"System  banks  to  place  a  specific  dollar 
limit  on  liquidity  investments  that 
would  cause  sudi  investments  to  be 
limited  to  15  days  of  coverage."  This 
comment  apparently  reflects  the  bank's 
opposition  to  a  passage  in  the  preamble 
to  the  proposed  regulation  which 
interpreted  §  615.5133(b)  as  requiring 
board  policy  to  identify  those 
investments  that  are  held  in  the 
liquidity  reserve.  See  56  FR  65691, 
65693  Pecember  18, 1991).  Although 
the  FCA  defers  substantive  discussion 
about  the  liquidity  reserve  requirement 
until  the  preamble  to  final  §615.5134,  it 
still  adheres  to  its  position  that 
§  615.5133(b)  mandates  bank  board 
policies  to  identify  those  investments 
fi^e  of  lien,  that  are  held  for  liquidity 
management. 

The  FCC  concurred  that  boards  of 
directors  are  responsible  for:  (1) 
Adopting  comprehensive  investment 
policies;  and  (2)  ensuring  that  portfolio 
managers  conduct  the  bank's  investment 
operations  in  accordance  with  such 
poUcies.  The  commenter  also  endorsed 
the  eight  broad  areas  that  proposed 
§615.5133  would  require  bank  l>oards  to 
address  in  an  acceptable  investment 
policy.  The  FCC,  however,  sought 
modifications  to  certain  provisions  in 
the  proposed  regulation. 

The  FCC  requested  clarification  of  the 
sentence  that  prohibits  the  board  of 
directors  from  delegating  its 
responsibility  to  supervise  and  review 
the  bank's  investment  practices.  The 
commenter  asserted  that  the  term 
"supervise"  connotes  day-to-day 
management.  Accordingly,  the 
commenter  recommended  that  the  FCA 
clarify  this  provision  by  substituting  the 
term  "monitor"  for  "supervise." 

In  response,  the  FCA  agrees  that 
§  615.5133  requires  boards  of  directors 
to  oversee,  rather  than  to  engage  in  day- 
to-day  management,  of  their  banks' 
investment  activities.  However,  the  FCA 
emphasizes  that  portfolio  managers 
must,  at  all  times,  operate  unHer  the 
direction  of  the  board,  and  adhere  to 
board  policies  pertaining  to  investment 
operations.  Similarly,  boards  of 
directors  bear  responsibility  under 
§  615.5133  for  enforcing  compliance 
with  its  written  policies. 

The  FCA  has  occasionally  detected 
situations  at  some  Farm  Credit  banks 
where  portfolio  managers  have  engaged 
in  investment  transactions  without  clear 
authority,  and  then  sought  ratification 
from  the  board  of  directors.  One  of  the 
purposes  of  §615.5133  is  to  prevent 
such  practices.  For  this  reason,  the  FCA 
believes  that  the  term  "monitor"  does 
not  adequately  convey  the  intent  of  this 
regulation.  Instead,  the  final  regulation 
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will  prohibit  board  of  directors  from 
delegating  their  responsibility  to  oversee 
and  review  their  banks'  investment 
practices. 

The  F(X  also  objected  to  a  provision 
in  proposed  §615.5133(d]  that  would 
require  boards  of  directors  to  establish 
the  amount  of  funds  that  portfolio 
managers  are  authorized  to  invest  or 
place  with  individual  brokers,  dealers, 
or  financial  institutions.  The  commenter 
asserted  that  the  board  of  directors 
should  review,  but  not  approve 
investment  decisions  made  by 
management.  Instead,  the  FCC  believes 
the  board  should  approve  the  overall 
policy  that  guides  management  in:  (1) 
5>electing  brokers,  dealers,  and  financial 
'nstitution<-  and  (2)  establishing  limits 
''n  individual  investments.  The 
t  ommenter  compared  the  requirements 
it  proposed  §  615.5133(d)  to  a 
I  /pothetical  situation  where  bank 
I  oards  would  approve  all  individual 
i  !ans  originated  in  their  Farm  Credit 
oistrict. 

One  BC  commenter  joined  the  FCC  in 
opposition  to  proposed  §  615.5133(d). 
This  commenter  argued  that  the  board 
of  directors  should  establish  credit 
policy  and  delegate  its  administration  to 
management.  According  to  the  BC's 
interpretation  of  proposed 
§  615.5133(d),  the  b<Mrd  of  directors 
would  be  required  to  independently 
judge  the  creditworthiness  of  each 
institution  where  bank  funds  would  be 
invested  or  placed. 

The  FCA  responds  that  the  board  of 
directors,  not  the  portfolio  managers. 
bear  ultimate  responsibility  for  bank 
solvency.  F^r  this  reason,  §  615.5133(d) 
places  the  burden  on  the  board  of  each 
Farm  Credit  bank  to  develop  and 
implement  appropriate  policies  that 
ensure  that:  (1)  Bank  funds  are  only 
placed  through  solvent  brokers,  dealers, 
and  financial  institutions;  and  (2) 
investment  portfolios  are  diversified  to 
minimize  loss  exposure.  In  this  context, 
the  board  of  directors  must  afPirmatively 
guide  the  bank's  investment  activities, 
rather  than  passively  review  and 
"rubber  stamp"  investment  decisions  of 
portfolio  managers. 

The  FCA's  policy  on  this  issue  is 
consistent  with  the  position  of  other 
Federal  financial  institutions  regulators. 
According  to  a  policy  statement  released 
by  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC).  the  board 
of  directors  of  commercial  banks, 
savings  associations,  and  credit  unions 
are  now  required  to  periodically  review 
and  approve:  (1)  Lists  of  securities  firms 
with  whom  portfolio  managers  are 
authorized  to  do  business;  and  (2)  limits 
on  the  amounts  and  types  of  transaction 
to  be  executed  with  each  authorized 


securities  firm.  See  57  FR  4028.  4034 
(February  3,  1992). 

The  FCA  now  explains  its  reasons  for 
requiring  board  approval  of  specific 
brokers,  dealers,  and  financial 
institutions.  Frequently,  small  and 
remote  depository  institutions  or 
securities  firms  offer  attractive  rates  to 
potential  investors.  Information  about 
the  financial  stability  of  these 
institutions  can  be  scarce,  inaccurate, 
incomplete,  or  outdated.  Furthermore,  a 
Farm  Credit  bank  may  have  little 
knowledge  of,  and  no  investment 
experience  with  the  party  who  is 
soliciting  its  funds.  These  investments 
may  offer  investors  a  higher  rate  of 
return  because  they  entail  a  higher 
degree  of  risk.  Under  these 
circumstances,  careful  and  deliberate 
investigation,  research,  and  analysis 
should  be  conducted  before  the  bank 
purchases  such  investments.  By 
requiring  portfolio  managers  to  invest 
only  through  pre-approved  brokers, 
dealers,  and  financial  institutions,  this 
regulation  precludes  hasty  investment 
decisions  that  increase  the  risk  of  loss 
to  the  bank.  Additionally,  bank 
investment  officers  are  sheltered  from 
pressure  by  sales  representatives  of 
parties  who  are  not  authorized  to  engage 
in  investment  transactions  with  the 
bank. 

The  comment  letters  of  the  FCC  and 
the  BC  indicate  confusion  in  the  FCS 
about  the  ambit  of  §  615.5133(d).  and 
therefore,  the  FCA  seeks  to  clarify  the 
requirements  of  this  provision.  Contrary 
to  the  BC's  comment.  §  615.5133(d) 
envisions  that  portfolio  managers  will 
assist  the  board  of  directors  in  selecting 
brokers,  dealers,  and  financial 
institutions  where  bank  funds  will  be 
invested  or  placed.  Bank  directors  may 
rely  on  information  supplied  by 
portfolio  managers,  nationaliy 
recognized  credit  rating  services,  and 
other  credible  sources,  in  ascertaining 
the  creditworthiness  of  potential 
counterparties  in  investment 
transactions.  Section  615.5133(d)  does 
not  preclude  portfolio  managers  from 
recommending  securities  firms  and 
financial  institutions,  or  otherwise 
consulting  with  the  board  about  such 
matters.  Instead,  the  regulation  prohibits 
the  board  of  directors  from  delegating  its 
ultimate  responsibility  to  ensure  that 
bank  funds  are  invested  solely  through 
solvent  parties,  and  that  the  investment 
portfolio  is  diversified. 

Similarly,  §  615.5133(d)  does  not 
require  the  board  of  directors  to  approve 
each  and  every  investment  transaction. 
Instead,  the  regulation  requires  board 
policy  to  establish  broad  parameters 
under  which  portfolio  managers  will 
conduct  the  bank's  investment 


operations  on  a  daily  basis.  Thus,  the 
board  will  approve  securities  firms  and 
financial  institutions  where  bank  funds 
may  be  invested  or  placed,  and  it  will 
impose  a  maximum  limit  on 
transactions  with  each  party,  but  the 
portfolio  managers  will  select,  purchase, 
manage,  monitor,  and  sell  individual 
investments. 

Finally,  the  FCA  is  adding  a  new 
paragraph  (i)  to  final  §615.5133.  which 
requires  the  board  of  directors  of  each 
FCB.  BC.  or  ACB  to  establish  policies 
governing  investments  in  mortgage- 
related  securities  and  asset-backed 
securities  pursuant  to  final 
§§  615.5140(a)(2)  and  615.5140(a)(8)(ii) 
of  this  subpart.  Section  615.5133(i) 
requires  a  board  policy  to  address  such 
issues  as  maximum  exposure  to  the 
MBS  category,  minimum  pool  sizes, 
number  of  loans  in  a  pool,  geographic 
diversity  of  pools,  and  maximum 
allowable  premiums  to  be  paid.  This 
new  provision  is  necessary  because  the 
FCA.  in  response  to  the  FCC  and  the 
investment  firm,  significantly  expanded 
the  authorities  of  System  banks  to  invest 
in  mortgage-related  securities  under 
§61 5.5140(a)(2)  and  asset-backed 
securities  under  §615. 5140(a)(8)(ii).  The 
preamble  to  §§  615.5140(a)(2)  and 
615.5140(a)(8)(ii)  will  explain  these  new 
authorities  in  greater  detail. 

V.  Liquidity  Reserve  Requirement 

A.  The  FCA 's  Original  Proposal  on 
Liquidity 

On  December  18.  1991,  the  FCA 
proposed  a  regulation  that,  for  the  first 
time,  would  establish  a  fixed  liquidity 
reserve  requirement  for  all  FCS  banks. 
The  proposed  regulation  would  have 
required  all  Farm  Credit  banks  to 
maintain  a  liquidity  reserve  sufficient  to 
fund  their  operations  for  approximately 
15  days.  More  specifically,  proposed 
§  615.5134(a)  contained  a  formula  that 
would  require  each  FCB,  BC,  and  ACB 
to  maintain  a  liquidity  reserve  to  fund: 
(1 )  Fi fty  (50)  percent  of  its  bonds  and 
interest  due  within  the  next  90  days 
divided  by  3;  and  (2)  fifty  (50)  percent 
of  discount  notes  due  within  the  next  30 
days.  This  provision  would  have  also 
required  each  Farm  Credit  bank  to 
calculate  its  liquidity  reserve 
requirement  as  of  the  last  calendar  day 
of  March.  June,  September,  and 
December,  based  upon  the  average  daily 
balance  of  outstanding  loans  during  the 
same  quarter.  Proposed  §61 5.5 134(b) 
would  have  prohibited  Farm  Credit 
banks  from  maintaining  liquidity 
reserves  in  excess  of  authorized 
requirements  unless  the  FCA  Board 
modified  or  waived  the  requirement 
during  an  agricultural,  economic. 
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rinanclal.  or  national  defense 
emergency. 

The  preamble  1o  proposed  §  615.5134 
explained  the  FCAs  policy  on  the  role 
of  liquidity  in  the  PCS.  The  FCA  noted 
that  liquidity  is  based  upon  the  abihty 
to  fund  assets  and  pay  liabUities  Since 
the  Farm  Credit  System  is  funded 
through  the  sale  of  debt  obligations,  the 
liquidity  of  Farm  Credit  banks  depends 
largely  upon  daily  access  to  money  and 
capital  markets.  In  the  event  that  access 
to  these  money  and  capital  markets  is 
totally  or  partially  denied  daring  a 
crisis.  Farm  Credit  banks  draw  upon 
their  liquidity  reserve,  which  is  an 
emergency  source  of  funds,  in  order  to 
meet  their  short-term  funding  needs. 

Historically,  the  level  of  liquidity  in 
the  FCS  amd  the  demand  for  System 
obligations  in  the  money  and  capital 
markets  has  been  influenced  by  the 
Federal  Reserve  Board,  the  United 
States  Treasury,  and  external  economic 
events.  If  investor  confidence  in 
Systemwide  obligations  erodes  during  a 
crisis.  Farm  Credit  banks  can  experience 
difficulty  raising  funds  in  the  money 
and  capital  markets.  As  a  result.  System 
banks  will  be  compelled  to  offer 
investors  «  higher  rate  of  return  in  order 
to  attract  capital.  This,  in  turn,  could 
cause  inteiest  rate  spreads  relative  to 
Treasuries  to  widen.  When  this 
situation  occurs.  Farm  Credit  banks 
generally  increase  their  liquidity  reserve 
so  that  they  will  be  able  to  fund  their 
operations  for  an  extended  period  of 
time,  if  their  access  to  the  money  and 
capital  markets  becomes  impeded. 

Conversely,  several  studies  that  the 
FCS  conducted  since  1975  determined 
that  Farm  Credit  banks  should  maintain 
a  minimum  liquidity  reserve  to  fund 
their  operations  for  approximately  15 
days  when  the  basis  point  spreads  to 
comparable  maturity  United  States 
Treasuries  are  near  their  historical 
levels.  Accordingly.  System  banks, 
acting  in  concert  through  the  Board  of 
Directors  of  the  Federal  Farm  Credit 
Banks  Funding  Corporation,  devised  a 
formula  that  requires  all  FCBs.  BCs,  and 
ACBs^  at  a  minimum,  to  maintain 
sufficient  liquidity  to  fund  a  portion  of 
their  maturing  obligations,  interest 
payments,  and  discount  notes  for  the 
next  15  days. 

As  noted  in  the  preamble  to  the 
prcgjosed  regulation,  most  Farm  Credit 
banks  exceed  this  minimum  liquidity 
requirement,  on  average,  by  at  least  1.4 
times,  while  tfie  liquidity  at  some  banks 
is  between  2  and  5  times  above  this 
requirement.  Ahhough  Farm  Credit 
banks  have  attempted  to  justify  these 
investment  levels,  the  PCA  criticized 
this  practice  in  the  preamble  to  the 
proposed  regulation.  See  56  FR  65691. 


65694  (December  18, 1991).  More 
specifically,  the  FCA  questioned 
whether  FCS  banks  should  use  their 
GSE  status  to  build  and  marntarn  an 
investment  portfolio  for  the  purpose  of 
generating  additional  income.  The  FCA 
also  objected  to  the  practice  of  issuing 
short-term  debt  obligations  to  fund 
current  operations.  The  FCA  noted  that 
this  practice  actually  increases  the 
bank's  short-term  debt  load,  and  thus 
increases  the  amount  of  liquidity  that  a 
bank  must  maintain  in  ortter  to  meet  the 
minimum  Systemwide  liquidity 
requirement. 

B.  The  Comments 

The  liquidity  component  was  the 
most  controversial  part  of  the  proposed 
investment  regulations.  The  FCC  and 
two  FCBs  opposed  the  FCAs  position 
while  the  ABA  supported  it.  Other  Farm 
Credit  banks  endorsed  the  FCC's 
position,  while  the  investment  banking 
firm  offered  no  opinion  about  proposed 
§615.5134. 

The  FCC  stated  that  the  FCA's 
approach  toward  liquidity  lacks 
flexibility.  The  commenler  notes  that 
liquidity  "is  an  ever  present  basic  and 
paramount  risk  for  any  bank,"  and  that 
there  is  direct  relationship  between 
inadequate  liquidity  and  insolvency. 
The  commenter  further  asserts  that 
duriiig  times  of  financial  stress,  both 
bank  management  and  the  FCA  are 
powerless  to  stop  investor  flight  that 
will  cause  illiquidity  in  the  FCS.  The 
FCC  complains  that  the  proposed 
regulation  wrongfully  assun:>es  that  the 
FCS  will  always  have  access  to  financial 
markets  "under  all  circumstances  and 
for  whatever  amounts  and  maturities 
may  be  required."  In  this  context,  the 
FCC  argues  that  the  15-day  liquidity 
reserve  requirement  in  proposed 
§  615.5134  is  inadequate  and 
imprudent. 

The  FCC  also  expressed  misgivings 
about  the  provision  in  proposed 
§615.5134  which  would  enable  the  FCA 
to  modify  the  liquidity  level  whenever 
a  financial,  economic,  agricultural,  or 
national  defense  crisis  impedes  the 
FCS's  access  to  the  capital  markets.  The 
commenter  contends  that  the  FCA 
cannot  accurately  forecast  such  crises 
until  well  after  the  fact.  From  the 
commenter's  perspective,  once  System 
access  to  the  markets  is  disrupted,  the 
FCA  will  be  unable  to  preempt  funding 
problems  at  System  banks  by  belatedly 
allowing  the  banks  to  increase  their 
limjidity  reserves. 

The  FCC  observed  that  the  15-day 
fixed  liquidity  requirement  of 
§  615.5134  -would  be  subject  to 
§  615.5132,  which  restricts  the  size  and 
purpose  of  each  bank's  investment 


portfoHo.  The  commenter  noted  that 
once  a  System  bonk  complied  with  its 
liquidity  reserve  requirement  by 
allocating  certain  investments  to  retire 
liabilities  maturing  in  the  next  15  days, 
it  could  manage  IRR  and  short-term 
surplus  funds  with  other  investments, 
so  long  as  the  investment  portfolio  did 
not  exceed  20  percent  (now  30  percent) 
of  its  total  outstanding  loans.  In  this 
context,  the  commenler  stated  that  the 
FCA's  proposal  precludes  System  banks 
from  adopting  a  strategy  of  funding  their 
operations  primarily  with  short-term 
debt.  Since  a  short-term  funded  bank 
needs  a  large  pool  of  liquid  assets  in 
order  to  retire  its  maturing  liabilities  ■ 
and  pay  operating  expenses,  the 
commenter  expressed  concern  that 
§§615.5132  and  615.5134  will  compel 
such  a  bank  to  allocate  most  or  all  of  its 
investment  portfolio  toward  its  liquidity 
reserve  requirement.  As  a  result,  a  short- 
term  funded  bank  may  not  be  able  to 
effectively  manage  its  IRR  or  short-term 
surplus  funds  because  the  amount  of 
investments  allotted  to  the  liquidity 
reserve  may  approach  20  percent  of  the 
bank's  total  outstanding  loans.  The 
commenter  argues  that  the  FCA's 
approach  deprives  FCS  banks  of 
flexibility  to  establish  their  own  asset/ 
liability  management  (ALM)  strategy. 

Since  the  FCC  believes  that  access  to 
the  financial  and  capital  markets  is 
wholly  unpredictable,  it  advises  the 
FCA  to  adopt  a  final  regulation  that 
encourages  System  baris  to  constantly 
build  more  liquidity  as  protection 
against  potential  market  disruptions. 
The  commenter  suggests  that  final 
§  615.5134  should  establish  a  minimum 
liquidity  reserve  requirement  of  15  days 
while  allowing  each  bank's  board  of 
directors  to  determine  the  maximum 
liquidity  level  "consistent  with  jits] 
unique  circumstances."  Additionally, 
the  FCC  petitioned  the  FCA  to  adopt  a 
final  regulation  that  exempts  the 
liquidity  reserve  requirement  from  the 
investment  ceiling  in  §615.5132. 

The  FCC  also  recommends  several 
revisions  to  the  formula  for  calculating 
the  liquidity  reserve  requirement.  First, 
the  commenter  suggests  that  the  final 
regulation  enable  System  banks  to 
include  actual  cash  needs  in  their 
calculation  of  their  liquidity  reserve 
requirement.  In  the  FCC's  view,  cash 
needs  include  expected  loan  volume 
changes  and  other  operational  needs  of 
the  bank.  Second,  the  FCC  objected  that 
System  debt  obligations  are  the  only 
liabilities  that  the  proposed  regulation 
authorizes  Farm  Credit  banks  to  include 
in  their  liquidity  reserve  calculations. 
The  commenter  suggests  that  the  FCA 
amend  §  615.5134(a)  so  that  FCS  banks 
can  include  other  debt,  such  as  Federal 
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fiinds  purchased,  stockholder  debt, 
repurchase  agreements,  and  commercial 
baJik  borrowings,  in  the  calculation  of 
their  liquidity  reserve.  Third,  the  FCC 
advises  the  FCA  to  exclude  investments 
which  are  pledged  as  collateral  or 
restricted  by  contract  (i.e.  CIPA)  from 
both  the  liquidity  reserve  requirement 
and  the  overall  ceiling  on  investments. 
Fourth,  the  commenter  requests  that  the 
final  regulation  require  Farm  Credit 
banks  to  calculate  their  liquidity  reserve 
requirement  at  least  monthly  using 
month-end  data. 

The  Texas  Bank  endorsed  the  FCC's 
position  that  the  minimum  liquidity 
reserve  requirement  should  be 
established  by  FCA  regulation,  while 
the  maximum  liquidity  reserve  level  of 
each  Farm  Credit  bank  would  be 
determined  solely  by  its  board  of 
directors.  However,  the  commenter  also 
proposed  a  compromise  to  bridge  the 
positions  of  the  FCA  and  System  banks. 
Under  the  Texas  Bank's  ahemative,  the 
final  regulation  would  establish  a  fixed 
liquidity  reserve  requirement  of  30  days. 
This  compromise  would  incorporate  the 
FCC's  proposal  to  revise  the  formula  for 
calculating  each  bank's  liquidity  reserve 
requirement. 

The  Columbia  Bank  expressed  strong 
opposition  to  proposed  §615.5134.  This 
commenter  asserted  that  the  FCA's 
proposed  liquidity  regulation  is 
"premised  on  a  misunderstanding  of  the 
role  of  liquidity  in  the  prudent,  safe  and 
sound  management  of  System  Banks." 
According  to  the  Columbia  Bank,  the 
FCA  fails  to  comprehend  that  liquidity 
is  a  primary  mechanism  for  System 
banks  to  maintain  stable  income.  The 
commenter  contends  that  narrow 
spreads  between  System  debt 
obligations  and  United  States  Treasury 
issues,  in  large  measure,  reflect  investor 
confidence  in  the  FCS  when  it  generates 
consistent  and  stable  earnings  and 
return  on  capital.  The  spread  between 
FCS  debt  obligations  and  Treasuries 
widens  when  the  capital  and  financial 
markets  perceive  deterioration  in  the 
stable  earnings  and  income  of  System 
banks. 

In  this  context,  the  Columbia  Bank 
notes  that  additional  liquidity  enables 
Farm  Credit  banks  to  offset  adverse 
spreads  between  System  debt 
obligations  and  United  States  Treasury 
issues.  Accordingly,  the  commenter 
does  not  view  the  liquidity  reserve 
solely  as  an  emergency  source  of  funds. 
Instead,  the  Columbia  Bank  relies  on 
liquid  investments  to  hedge  against 
potential  increases  in  the  cost  of  System 
funds.  Under  this  strategy,  the  bank  can, 
in  its  discretion,  pay  operating  expenses 
and  retire  maturing  debt  by  selling 
liquid  investments  instead  of  issuing 


new  debt  obligations  in  the  financial 
markets. 

The  Columbia  Bank  disputes  FCA's 
contention  that  Farm  Credit  banks  will 
abuse  their  GSE  status  by  arbitraging  the 
financial  markets  with  their  excess 
liquidity.  This  commenter  claims  that 
today's  sophisticated  and  diversified 
financial  markets  offer  Farm  Credit 
banks  no  incentive  to  engage  in 
arbitrage  activities.  The  Columbia  Bank 
argues  that  the  FCA  has  adequate 
enforcement  powers  under  title  V  of  the 
Act  to  discipline  any  bank  that 
arbitrages  the  financial  markets. 

The  Columbia  Bank  recommends  that 
final  §615.5134  require  all  System 
banks  to  maintain  sufficient  liquidity  to 
fund  their  operations  for  no  less  than  15 
days,  but  no  more  than  90  days.  Under 
the  commenter's  proposal,  a  System 
bank  that  maintained  a  90-day  liquidity 
reserve  could  not  hold  an  investment 
portfolio  that  exceeds  35  percent  of  total 
outstanding  loans. 

In  contrast,  the  ABA  praised  the 
FCA's  proposal  as  well  crafted  and 
balanced.  From  the  ABA's  perspective, 
the  proposed  regulations  promote 
portfolio  diversification  and  effective 
risk  management  at  FCS  banks.  The 
commenter  also  opined  that  proposed 
§615.5134  would  ensure  that  FCS  banks 
always  maintain  adequate  liquidity, 
during  both  normal  economic  times  and 
periods  of  economic  and  financial 
stress. 

The  ABA  expressed  concern  that 
many  FCS  banks  use  investments 
"primarily  for  the  purpose  of  increasing 
earnings  rather  than  providing 
liquidity."  The  commenter  complained 
that  excess  liquidity  in  the  FCS  results 
in  abuse  of  GSE  status.  The  ABA 
concurred  with  the  FCA's  observation 
that  the  practice  of  issuing  short-term 
discount  notes  to  fund  operations 
actually  increases  the  debt  load  of 
System  banks,  which  in  turn  increases 
their  need  for  additional  liquidity.  In 
the  commenter's  opinion,  these  short- 
term  discount  notes  are  "acting  as  the 
functional  equivalents  of  deposit  taking 
and  check  clearing  operations."  The 
ABA  also  complained  that  System  banks 
channel  their  earnings  fit>m  investments 
into  risky  "extraneous  activities," 
instead  of  agriculture.  The  commenter 
concluded  that  proposed  §  615.5134 
would  end  these  practices  while 
enhancing  the  safety  and  soundness  of 
the  FCS. 

C.  FCA 's  Revisions  to  §  615.5134 

The  FCA  continues  to  adhere  to  its 
original  position  that  Farm  Credit  banks 
should  maintain  sufficient  liquidity  to 
fund  their  maturing  debt  and  interest 
obligations  for  approximately  the  next 


15  days,  except  during  times  of  crisis 
when  this  agency  shall  authorize 
System  banks  to  increase  their  liquidity 
reserves  and/or  the  size  of  their 
investment  portfolios.  As  requested  by 
the  FCC.  the  FCA  has  modified  this 
regulation  so  that  Farm  Credit  banks  are 
required  to  calculate  their  liquidity 
reserve  requirement  on  a  monthly  basis 
utilizing  month-end  data.  Furthermore, 
the  final  regulation  shall  authorize  Farm 
Credit  banks  to  include  cash, 
commercial  bank  borrowing,  and 
shareholder  investment  bonds  in  their 
li(|uidity  reserve  calculation. 

The  FCA  emphasizes  that  the 
liquidity  reserve  is  an  emergency  source 
of  funds  that  Farm  Credit  banks  draw 
upon  solely  for  the  purpose  of  retiring 
maturing  debt  obligations,  making 
current  interest  payments,  and  paying 
operating  expenses,  whenever  their 
access  to  capital  and  financial  markets 
is  impeded  as  a  result  of  a  financial, 
economic,  agricultural,  or  national 
defense  crisis. 

The  FCA's  policy  contrasts  sharply 
with  the  position  of  System  commenters 
who  assert  that  §  615.5134  should 
authorize  FCS  banks  to  use  their 
liquidity  reserves  for  other  functions 
besides  emergency  funding.  As  already 
discussed,  some  Farm  Credit  banks 
issue  short-term  obligations  to  fund 
their  current  operations.  This  short-term 
funding  strategy  requires  such  banks  to 
increase  their  liquidity  needs  in  order  to 
service  their  increased  short-term  debt 
load.  Other  FCS  banks  hedge  against 
potential  increases  in  the  cost  of 
funding  FCS  debt  obligations  by 
building  investment  portfolios  that 
could  be  used  to  bypass  the  financial 
and  capital  markets. 

These  practices  cause  most  Farm 
Credit  banks  to  exceed  the  15-day 
liquidity  reserve  requirement  that  the 
FCS  banks  established  through  the 
auspices  of  the  Federal  Farm  Credit 
Banks  Funding  Corporation.  System 
commenters  oppose  the  FCA's  efforts  to 
incorporate  a  15-day  liquidity  reser\'e 
requirement  into  this  regulation  because 
it  would  effectively  require  Farm  Credit 
banks  to  use  their  liquidity  reserves 
solely  as  an  emergency  source  of  funds. 
For  this  reason,  System  commenters 
petitioned  the  FCA  to  expand  the  size 
of  the  liquidity  reserve  in  §  615.5134. 
While  the  FCC  and  two  FCBs  offered 
various  alternatives  to  the  FCA,  no 
commenter  repudiated  the  premise  in 
several  System  studies  that  Farm  Credit 
banks  require  a  liquidity  reserve  to  fund 
their  operations  for  approximately  the 
next  15  days,  during  stable  economic 
times,  when  the  basis  point  spreads 
between  Systemwide  debt  obligations 
and  comparable  maturity  United  States 
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Treasury  issues  are  near  their  historical 
levels. 

From'the  FCA's  vitiwpoint.  Farm 
Credit  banks  can  accomplish  their  other 
ALM  objectives  without  drawing  down 
their  liquidity  reserves.  For  example. 
Farm  Credit  banks  could  rely  on 
investments  held  for  IRR  management, 
not  liquidity,  to  address  their  exposure 
to  basis  risk,  which  is  caused  by 
fluctuations  in  the  spread  between 
System  debt  and  competitive  market 
securities  or  indicies.  The  FCA  notes 
that  basis  risk  is  a  form  of  IRR.  Basis  risk 
exposures  should  be  addressed  in  loan 
pricing  mechanisms  that  incorporate 
premiums  to  ensure  profitability 
objectives  are  met.  From  FCA's 
perspective.  Farm  Credit  banks  should 
strive  to  manage  basis  risk  in  a 
disciplined  manner  rather  than  tapping 
into  their  liquidity  reserve. 

The  FCC  claims  that  Farm  Credit 
banks  should  perpetually  build  their 
liquidity  reserves  to  protect  themselves 
against  any  potential  market  disruption. 
The  FCC's  approach  may  allow  System 
banks  to  accumulate  large  portfolios  of 
liquid  investments  during  stable 
economic  times  when  the  spread 
between  FCS  debt  obligations  and 
Treasuries  is  narrow.  Within  time.  FCS 
banks  would  accumulate  large  liquidity 
reserves  that,  in  all  likelihood,  would 
disproportionately  exceed  their  need  for 
funds  in  the  event  that  System  access  to 
money  markets  becomes  impeded. 

The  FCA  reaffirms  its  basic  position 
that  the  practice  of  buying  investments 
solely  to  generate  additional  income  is 
not  compatible  with  GSE  status.  The 
mission  of  the  FCS  is  to  finance 
agriculture  and  other  specified  rural 
credit  needs.  Since  the  FCS  operates  on 
cooperative  principles,  loans  to 
member-borrowers  are  supposed  to  be 
the  primary  source  of  income  to  Farm 
Credit  institutions.  As  the  FCA  has 
previously  stated,  investments  are  ALM 
tools  to  combat  risks  to  bank  solvency 
and  liquidity. 

The  United  States  Budget  for  fiscal 
year  1992  contained  a  section  that 
focused  on  the  role  of  GSEs  in  providing 
credit  to  specific  sectors  of  the 
American  economy,  and  the  financial 
risk  they  pose  to  the  Federal 
government.  As  part  of  its  budget 
review,  the  Office  of  Management  and 
Budget  (OMB)  identified  specific  risks 
that  each  GSE  poses  to  the  United  States 
Treasury,  and  it  proposed  reforms  to 
reduce  these  risks.  The  following 
passage  fix>m  the  budget  articidates  the 
OMB's  position: 

A  System-wide  gtandard  for  sound  asset/ 
liability  management  should  be  adopted. .  . 
Liquidity  guidelines  for  PCS  institutions 
should  be  clarified  and  enforced.  Currently. 


tlie  FCS  has  S51  billion  in  outstanding  loans 
and  well  over  S54  billion  in  ouUtanding 
debt.  Some  institutions  have  over  400 
percent  of  the  liquidity  required  by  the 

Funding  Corporation This  implies  that 

some  institutions  are  creating  arbitrage 
profits  from  the  issuance  of  federally  backed 
FCS  debt.  10 

Qearly.  FCA  is  not  the  only 
governmental  agency  concerned  about 
FCS  institutions'  ability  to  arbitrage 
profits  from  the  issuance  of  FCS  debt, 
which  is  implicitly  backed  by  the 
United  Stales. 

The  FCA  does  not  agree  with  the 
Columbia  Bank's  claim  that  liquidity  is 
a  primary  mechanism  for  System  banks 
to  maintain  stable  earnings  and  return 
on  capital,  which  in  turn,  inspires 
investor  confidence  in  FCS  bonds. 
Instead,  the  FCA  notes  that  the 
competent  management  of  agricultural 
and  rural  development  loans  should 
generate  the  earnings  and  returns  on 
capital  which  inspire  investor 
confidence  in  FCS  obligations. 

Accordingly,  the  FCA  retains  in  final 
§615.5134  a  provision  that  requires  all 
FCS  banks  to  maintain  a  liquidity 
reserve  sufficient  to  fund  their 
operations  for  approximately  the  next 
15  days.  Furthermore,  final  §615.5134 
shall  not  exempt  the  liquidity  reserve 
from  the  provision  in  §615.5132  that 
restricts  overall  investments  of  each 
bank  to  30  percent  of  its  total 
outstanding  loans. 

The  FCA  has  revised  §615.5134  so 
that  the  final  regulation  reinforces  the 
concept  that  the  liquidity  reserve  shall 
only  be  used  as  an  emergency  soiut»  of 
hmds.  As  a  resuh.  final  §61 5.51 34(b) 
shall  now  require  each  FCB.  BC.  and 
ACB  to  segregate  investments  held  for 
liquidity  from  investments  that  are 
maintained  for  the  management  of  IRR 
and  short-term  funds.  Furthermore,  final 
§  615.5134  shall  only  authorize  Farm 
Credit  banks  to  hold  investments  that 
are  imencumbered  by  (free  of)  lien  in 
their  liquidity  reserve. 

Since  commenters  have  expressed 
concern  that  the  liquidity  reserve 
formula  is  inflexible,  the  FCA  now 
explains  its  approach  towards  enforcing 
§615.5134.  As  noted  earlier,  the  FCA 
expects  Farm  Credit  banks  to  maintain 
a  liquidity  reserve  that  is  sufficient  to 
fund  their  operations  for  approximately 
15  days.  Every  month.  Farm  Credit 
banks  shall  calculate  the  amount  of  debt 
that  will  mature  within  the  time  period 
prescribed  by  §  615.5134.  This 
calculation  detennines  the  size  of  the 
liquidity  reserve  at  each  bank.  The  FCA 
recognizes  that  the  size  of  the  liquidity 
reserve  shall  fluctuate  from  one  month 


lo  Budget  of  the  Uoitad  States  Government  for 
fiscal  year  1992;  Part  Two,  p.  241. 


to  the  next.  FCA  examiners  shall 
exercise  discretion  so  that  Farm  Credit 
banks  wHl  not  be  subject  to  criticism 
when  the  value  of  the  assets  held  m  the 
liquidity  reserve  periodically  varies 
from  the  value  prescribed  by  §  615.5134 
due  to  the  timing  and  deliberations 
required  for  the  purchase  and  sale  of 
assets  and  liabilities. 

If  a  financial,  economic,  agricuhural. 
or  national  defense  crisis  disrupts  the 
capital  and  financial  markets  that 
provide  funds  for  the  FCS,  the  FCA 
shall  waive  or  modify  the  liquidity 
reserve  requirement  by  resolution  of  the 
FCA  Board.  Despite  FOC  concerns,  the 
FCA  is  confident  that  it  will  be  able  to 
respond  expeditiously  to  a  crisis.  The 
FCA  constantly  monitors  the  financial 
conditions  of  the  FCS,  as  well  as  the 
economic  environment  in  which  it 
'  operates.  Similarly,  System  banks  and 
the  Federal  Farm  Credit  Banks  Funding 
Corporation  can  petition  the  FCA  to 
incroase  or  waive  the  liquidity  reserve 
requirement  if  they  believe  that  their 
access  to  the  money  markets  may 
become  impeded.  The  FCA  redesignates 
proposed  §  615.5134(c)  as  final 
§615.5136.  In  order  to  provide  the  FCA 
with  greater  flexibility  in  an  emergency, 
final  §615.5136  also  authorizes  the  FPA 
Board  to  increase  the  size  of  the 
investment  portfolio. 

As  requested  by  the  FCC.  the  FCA 
adjusts  the  formula  in  §  615.5134(a)  for 
calculating  the  liquidity  reserve 
requirement  to  include  Farm  Credit 
Investment  Bonds  within  the  liquidity 
reserve  formula  by  amending 
§  615.5134(a)(1).  which  estabUshes  the 
liquidity  calculation  for  bonds,  notes, 
and  interest.  Farm  Credit  investment 
bonds  are  debt  obligations  of  individual 
banks  that  are  sold  directly  to  borrower/ 
shareholders  rather  than  through 
brokers  and  dealers.  Furthermore,  a  new 
provision  in  the  final  regulation, 
§  615.5134(a)(3).  requires  each  FCB.  EC, 
and  ACB  to  maintain  Hquidity  sufficient 
to  fund  50  percent  of  its  commercial 
bank  borrowing  due  within  the  next  30 
days.  These  two  revisions  to 
§  615.5134(a)  are  justified  because 
section  4.2(a)  of  the  Act  dearly 
contemplates  that  Farm  Credit  banks 
shall  fund  their  operations  by:  (1) 
Issuing  debt  obligations:  and  t2) 
borrowing  from  commercial  banks. 

The  FCA  is  amending  §  615.5134  so 
that  the  final  regulation  permits  FCS 
banks  to  include  cash  in  their  liquidity 
reserve.  Conversely,  the  FCA  declines 
the  FCC's  request  to  include  Federal 
funds  purchased,  repurchase 
agreements,  and  similar  instruments  in 
the  hquidity  reserve  formula  because 
section  4.2  of  the  Act  does  not  recognize 
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these  instruments  as  a  source  of  PCS 
funding. 

The  FCA  denies  the  FCC's  request  to 
exclude  assets  pledged  under  CIPA  from 
both  the  liquidity  reserve  requirement 
in  §615.5134  and  the  overall  investment 
ceiling  in  §615.5132.  CIPA  requires 
Farm  Credit  banks  that  fail  to  comply 
with  certain  contractually  agreed  upon 
performance  standards  to  establish  a 
segregated  account  that  consists  entirely 
of  United  States  government  securities. 
CIPA  forbids  Farm  Credit  banks  from 
drawing  upon  these  segregated  assets  for 
current  operational  purposes. 
Accordingly,  these  instruments  would 
not  be  available  for  use  in  a  liquidity 
reserve. 

The  FCA  revises  §615.5134  to  require 
Farm  Credit  banks  to  calculate  their 
liquidity  reserve  requirements  monthly, 
rather  than  quarterly.  This  revision 
should  enable  System  banks  to  more 
accurately  gauge  their  liquidity  needs. 

VI.  Management  of  Interest  Rate  Risk 

The  FCA  proposed  a  new  regulation, 
§615.5135.  which  for  the  first  time, 
identified  IRR  reduction  as  an 
authorized  reason  for  holding 
investments  for  System  banks.  From  the 
FCA's  perspective,  the  effective 
management  of  IRR  is  among  the  most 
difficult  and  important  challenges 
facing  boards  of  directors  and  bank 
managers.  Interest  rate  volatility  can 
undermine  the  solvency  of  Farm  Credit 
banks.  Sudden  interest  rate  fluctuations 
may  significantly  impact  the  Nil  and 
market  value  of  equity  (MVE)  of  Farm 
Credit  banks.  Accordingly,  the  FCA 
sought  to  ensure  bank  managers 
measure  the  impact  of  changing  interest 
rates  on  their  balance  sheets  so  they 
could  devise  an  effective  investment 
strategy  to  insulate  the  bank  from 
excessive  IRR. 

In  this  context,  the  FCA  reasoned  that 
interest  rate  shock  tests  enable  bank 
management  to  gauge  the  bank's 
exposure  to  IRR  on  a  continual  basis, 
and  understand  its  impact  on  Nil  and 
MVE  over  extended  periods  of  time.  The 
proposed  regulation  would  have 
incorporated  a  provision  of  the  FCA's 
current  policy  statement  on  IRR 
management,'^  which  encourages 
System  banks  to  simulate  the  impact  of 
a  instantaneous  and  sustained  200- 
basis-points  (interest  rate  shock  or 
shocking]  increase  and  decrease  in 
interest  rates  on  its  projected  Nil  and 
MVE. 

As  proposed  by  the  FCA, 
§  615.5135(a)  would  require  the  board  of 
directors  of  each  bank  to  adopt  IRR 


"See bookletler  281-OE  (January  15, 1991)  Re: 
Asset/Liability  Management  Practices. 


management  sections  under  ALM 

fiolicies  which  establish  IRR  exposure 
imits.  Under  proposed  §  615.5135(b), 
all  FCBs,  BCs,  and  ACBs  would 
simulate,  on  a  quarterly  basis,  the 
impact  of  an  instantaneous  and 
sustained  200-basis-points  increase  and 
decrease  in  interest  rates  over  the  next 
12  months  on  the  bank's  Nil  and  MVE. 
Proposed  §  615.5135(c)  would  require 
each  Farm  Credit  bank  to  develop,  at 
least  every  quarter,  the  following  three 
projections  of  the  impact  of  interest  rate 
changes  on  the  bank's  Nil  and  MVE:  (1) 
A  best  case  scenario;  (2)  a  worst  case 
scenario;  and  (3)  a  most  likely  case 
scenario.  Section  615.5135(d)  of  the 
proposed  regulation  would  authorize 
Farm  Credit  banks  to  purchase  and  hold 
the  eligible  investments  listed  in 
§  615.5140  of  this  subpart  in  order  to 
reduce  IRR  resuhing  from  the  bank's 
normal  lending  operations.  Under  the 
FCA's  proposal,  each  bank  would  be 
required  to  document,  prior  to  purchase, 
the  reasons  why  a  particular  investment 
is  needed  to  meet  IRR  objectives. 
Furthermore,  the  proposed  regulation 
would  require  subsequent  quarterly 
reports  which  indicate  whether  such 
investments  are  satisfying  the  IRR 
objectives  of  the  baink. 

"The  FCC  and  two  FCBs  commented 
on  proposed  §615.5135.  The  other  PCS 
commenters  endorsed  the  FCC's 
position,  while  the  two  non-System 
commenters  refrained  from  commenting 
on  §615.5135.  As  noted  in  the  preamble 
to  final  §  615.5132,  the  FCC  and  one 
FCB  recommended  that  the  FCA  amend 
§615.5135  so  it  mandated  the 
management,  rather  than  the  reduction 
of  IRR. 

Although  the  FCC  did  not 
fundamentally  oppose  prof>osed 
§615.5135.  it  perceived  some  provisions 
of  the  regulation  as  prescribing 
management  practices  rather  than 
promoting  safety  and  soundness.  While 
the  FCC  acknowledged  that  the  FCA.  as 
a  safety  and  soundness  regulator,  has 
the  responsibility  to  fully  examine  ALM 
processes  at  all  Farm  Credit  banks,  it 
asserted  that  the  agency  should  not 
prescribe  specific  methods  and 
procedures  for  measuring  IRR.  The 
commenter  warned  that  proposed 
§615.5135  would  not  necessarily 
provide  the  most  accurate  gauge  of  IRR 
at  a  System  bank  at  a  particular  point  in 
time. 

Accordingly,  the  FCC  advocated  an 
alternative  approach  that  would  require 
each  bank  to  determine  the  most 
appropriate  methods  for  measuring  the 
level  of  IRR  in  its  portfolio.  In  this 
context,  the  commenter  recommended 
an  amendment  to  §615. 5135(a)  that 
would  require  each  System  bank  to 


establish  the  criteria  for  determining 
compliance  with  the  IRR  exposure 
limits  of  its  ALM  policy.  The  FCC 
asserted  that  its  approach  was  less  rigid 
and  more  insightful  than  the  proposed 
regulation  because  it  would  enable  the 
FCA  to  evaluate  the  risk  measurement 
processes  of  all  PCS  banks,  and  to  hold 
each  bank  accountable  for  supporting  its 
method  and  conclusions. 

The  FCC  did  not  oppose  the  quarterly 
200-basis-point  shock  tests  of  proposed 
§  615.5135(b),  but  it  urged  the  FCA  to 
delete  proposed  §615. 5135(c),  which 
would  require  all  Farm  Credit  banks  to 
develop  quarterly  projections  of  a  best 
case,  a  worst  case,  and  a  most  likely 
case  scenarios  concerning  the  impact  of 
interest  rate  fiuctuations  on  Nil  and 
MVE  during  the  next  12  months.  The 
FCC  opined  that  proposed  §  615.5135(c) 
"is  ambiguous  and  probably  not  very 
informative."  Since  the  commenter 
doubted  that  these  three  selected 
scenarios  would  realistically  refiect 
actual  future  movements  in  interest 
rates,  it  claimed  that  System  banks 
would  derive  little  benefit  from 
conducting  the  analysis  required  by 
proposed  §  615.5135(c). 

The  FCC  also  opposed  those 
provisions  in  §  615.5135(d)  that  would 
require  each  System  bank  to  evaluate  in 
writing,  both  before  and  after  purchase, 
how  a  selected  investment  achieves  its 
IRR  objectives.  The  commenter  asserted 
that  these  matters  are  managerial 
disciplines  that  fall  exclusively  within 
the  purview  of  the  board  and 
management,  and  therefore,  they  do  not 
warrant  detailed  procedural  instructions 
in  a  regulation.  The  FCC  also  proposed 
a  technical  amendment  to  the  first 
sentence  in  proposed  §  615.5135(d), 
which  would  authorize  Farm  Credit 
banks  to  hold  eligible  investments  in 
order  to  reduce  IRR  resulting  from  their 
normal  "lending"  operations.  The 
commenter  advised  the  FCA  to  delete 
the  term  "lending"  from  §  615.5135(d) 
because  the  regulation  focuses  on  IRR 
that  results  from  all  operations  at 
System  banks. 

A  FCB  concurred  with  the  FCC  that 
proposed  §615.5135  would  shift  FCA 
regulation  from  general  oversight 
toward  detailed  bank  management.  This 
commenter  complained  that  the 
proposed  regulation  would  impose 
extremely  burdensome  documentation 
requirements  on  System  banks 
concerning  IRR  management.  Since  the 
commenter  claimed  that  the  costs  of 

Eroposed  §615.5135  outweighed  its 
enefits,  it  urged  the  FCA  to  eliminate 
or  substantially  reduce  the  paperwork 
and  simulation  requirements  of  this 
regulation. 
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Furthermore,  this  FCB  viewed 
proposed  §615.5135  as  impractical 
because  liquidity  maintenance  and  IRR 
management  are  often  so  closely  related 
that  it  may  be  difficult,  if  not 
impossible,  to  separate  the  purposes 
behind  a  particular  investment 
transaction.  This  commenter  felt  that 
evaluating  each  investment  transaction 
to  meet  specific  interest  rate 
sensitivities  used  in  the  process  of 
managing  IRR  imposed  micro-level 
evaluation.  This  FCB  warned  FCA  that 
FCS  banks  may  not  be  able  to 
meaningfully  isolate  IRR  management 
functions  of  individual  investments. 

The  commenters  have  persuaded  the 
FCA  to  modify  §615.5135  so  it  provides 
System  banks  with  more  flexibility  to 
resolve  their  IRR  exposure  within 
established  safety  and  soundness 
parameters.  As  a  result,  the  final 
regulation  permits  FCBs.  BCs.  and  ACBs 
to  •manage"  rather  than  "reduce"  IRR. 
Moreover,  while  final  §615.5135  sets 
forth  fundamental  safety  and  soundness 
criteria  for  IRR  management,  it  no 
longer  dictates  detailed  management 
practices  to  System  banks. 

As  noted  earlier,  the  FCA  has 
amended  §§615.5132  and  615.5135  so 
that  the  final  regulations  require  FCS 
banks  to  "manage"  rather  than  "reduce" 
IRR.  The  regulations  in  subpart  E  of  part 
615  require  bank  management  to 
establish  a  framework  of  policies, 
procedures,  controls,  and  reporting 
practices  for  safeguarding  the  solvency 
and  liquidity  of  the  bank.  In  this 
context,  these  practices  should 
effectively  help  an  institution  manage 
its  IRR.  not  necessarily  reduce  it. 
Reduction  of  IRR  may  be  the  result  of 
managing  IRR,  but  it  may  not  always  be 
the  sole  objective  of  the  bank.  In  certain 
scenarios,  it  may  be  prudent  for  a  Farm 
Credit  bank  to  increase  its  IRR  tolerance 
levels.  By  amending  this  regulation,  the 
FCA  is  providing  System  banks  with 
greater  flexibility  to  combat  their 
exposure  to  IRR. 

System  commenters  suggested  that 
the  FCA  could  ensure  that  Farm  Credit 
banks  safely  and  soundly  manage  IRR 
without  prescribing  specific  methods 
and  procedures  for  measuring  IRR 
exposure  in  §615.5135.  In  response,  the  ' 
FCA  acknowledges  that  a  more  flexible 
regulatory  approach  will  permit  System 
banks  to  incorporate  other  IRR  strategies 
into  their  ALM  practices.  Since  the  FCA 
agrees  with  the  commenters  that  other 
risk  evaluation  techniques  may  also 
effectively  assist  bank  managers  in  their 
task  of  managing  IRR.  the  FCA  now 
adopts  the  FCC's  proposed  amendment 
to  §615.5135  which  will  enable  each 
System  bank  to  establish  criteria  for 


detennining  compliance  with  the  IRR 
exposure  limits  of  its  ALM  policy. 

In  crafting  final  §615.5135.  the  FCA 
sought  to  balance  the  banks'  need  for 
managerial  flexibility  in  containing  IRR 
in  their  balance  sheets  with  the  agency's 
responsibility  to  ensure  that  all  FCS 
institutions  operate  safely  and  soundly. 
For  this  reason,  the  final  regulation 
requires  each  System  bank  to  comply 
with  certain  criteria  when  it  develops 
and  implements  an  IRR  management 
section  to  its  ALM  policy.  From  the 
FCA 's  perspective,  final  §615.5135 
establishes  the  minimum  requirements 
necessary  to  ensure  that:  (1)  Farm  Credit 
banks  manage  their  IRR  in  a  safe  and 
sound  manner;  and  (2)  the  FCA  is  able 
to  discharge  its  responsibility  to 
effectively  examine  the  ALM  practices 
at  System  banks  for  safety  and 
soundness. 

Under  final  §615.5135.  each  System 
bank  shall,  at  a  minimum,  address  five 
specific  areas  in  the  IRR  management 
section  of  its  ALM  policy.  Under 
§  615.5135(a).  each  bank  shall  identify 
and  analyze  the  causes  of  risks  within 
its  existing  balance  sheet  structure. 
Section  615.5135(b)  requires  System 
banks  to  measure  the  potential  impact  of 
these  risks  on  projected  earnings  and 
market  values  by  conducting  interest 
rate  shock  tests  and  simulations  of 
multiple  economic  scenarios  at  least  on 
a  quarterly  basis.  Although  §615.5135 
continues  to  require  Farm  Credit  banks 
to  perform  interest  rate  shock  tests  and 
develop  simulations  of  multiple 
economic  scenarios,  it  no  longer 
specifies  exact  tests  and  simulation 
models.  Instead,  the  IRR  management 
section  of  each  bank's  ALM  policy  shall 
identify  the  shock  tests  and  simulations 
that  the  bank  shall  use  to  measure  its 
IRR  exposure.  System  banks  are 
required  by  §  615.5135(c)  to  explore  and 
implement  actions  needed  to  obtain  its 
desired  risk  management  objectives. 

Final  §  615.5135(d)  states  that  a 
System  bank  shall  document  the 
objectives  it  is  attempting  to  achieve  by 
purchasing  eligible  investments,  while 
§  615.5135(e)  requires  quarterly 
evaluation  and  documentation  to 
determine  whether  these  investments 
have  actually  met  the  bank's  objectives. 
The  FCA  emphasizes  that  final 
§  615.5135(d)  and  (e)  do  not  require 
System  banks  to  document,  before  and 
after  purchase,  how  each  individual 
investment  transaction  in  an  investment 
position  performed  in  managing  a 
specific  IRR  exposure.  Instead,  these 
provisions  only  require  a  bank  to 
evaluate  and  document  the  performance 
of  a  block  of  investments  that  was 
acquired  to  manage  a  specific  IRR 
exposure. 


Finally,  the  FCA  addresses  the  FCBs 
complaint  that  it  is  difficult  to  separate 
the  investment  purposes  supporting  a 
particular  investment  transaction.  The 
FCA  does  not  agree  with  this  point  of 
view.  The  regulations  in  subpart  E  of 
part  615  authorize  Farm  Credit  banks  to 
hold  investments  Solely  for  the  purposes 
of  maintaining  a  liquidity  reserve  and 
managing  IRR  and  short-term  surplus 
funds.  Furthermore,  these  regulation 
accord  different  treatments  for 
investments  held  for  IRR  and  liquidity. 
Section  615.5134  requires  FCS  banks  to 
segregate  investments  that  are  held  in 
the  liquidity  reserve.  Conversely,  Farm 
Credit  banks  must  comply  with  the 
evaluative  process  set  forth  in  final 
§615.5135  for  investments  that  are  held 
to  manage  IRR.  Since  these  regulations 
require  each  bank  to  identify  whether  an 
investment  is  used  for  liquidity  or  IRR 
management,  the  same  investment 
cannot  simultaneously  be  used  for  both 
purposes. 

VIL  Eligible  Investments 

Final  §615.5140  expands  the  list  of 
eligible  investments  that  Farm  Credit 
banks  are  authorized  to  hold  in  order  to 
comply  with  the  requirements  of 
§  615.5132  pertaining  to  liquidity,  IRR. 
and  the  investment  of  surplus  short- 
term  funds.  As  the  FCA  noted  in  the 
preamble  to  the  proposed  regulation, 
only  investments  that  can  be  promptly 
converted  into  cash  on  an  established 
secondary  market  are  suitable  for 
liquidity.  IRR  management,  and  the 
investment  of  surplus  short-term  funds. 
See  56  FR  65691.  65695  (December  18, 
1991).  Therefore,  all  eligible 
investments  listed  in  final  §615.5140 
share  the  following  characteristics:  (1) 
Short-term  maturities  or  short-term 
repricing  mechanism;  (2)  a  high 
investment  grade  credit  rating  by  a 
nationally  recognized  credit  rating 
service;  (3)  an  active  and  universally 
recognized  secondary  market  exists  for 
trading  these  investments;  and  (4)  these 
investments  are  valuable  as  collateral. 
Furthermore,  the  regulation  that  the 
FCA  adopts  today  promotes  portfolio 
diversification  by  establishing 
percentage  limits  on  most  eligible 
investments  that  FCBs.  BCs.  and  ACBs 
may  hold  at  any  particular  time. 

The  input  that  the  FCA  received  from 
System  commenters  and  the  investment 
banking  firm  about  eligible  investments 
proved  extremely  useful  in  crafting  final 
§  615.5140.  The  preamble  to  the 
individual  provisions  of  §615.5140  will 
analyze  specific  recommendations  by 
the  commenters  and  explain  the  FCA's 
positions  concerning  the  final 
regulation. 
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A.  OUigations  of  the  United  States,  hs 
Agencies  and  Instrumentaikies 

As  proposed  by  the  FCA, 
§61S.5140(a}(l)  would  impiemeitf 
seaioDS  1.5(15)  and  3.1(13)(A)  of  the 
Act  by  authorizing  Farm  Credit  banks  to 
invest  in  obligations  other  than 
mortgage-backed  securities  MBSs  issued 
or  fully  guaranteed  as  to  principal  and 
interest  by  the  United  States,  or  any  of 
its  agencies  and  instnin^ntaiities.  Such 
obligations  are  suitable  for  managing 
liquidity,  reducLog  IRR,  and  investing 
short-term  surplus  hmds,  because  they 
pose  virtually  no  risk  of  default,  and  are 
marketable  investments  within  the 
meaning  of  proposed  §  615.5131(1).  The 
FXIA  did  not  propose  any  restrictions  on 
the  percentage  of  Federal  obligations 
that  Farm  Credit  banks  could  hold  in 
their  investment  portfolios  because 
these  obhgations  are,  from  a  regulatory 
[wrspective,  inherently  safe  and  sound. 

The  FCA  proposed  to  exclude  MBSs 
that  are  issued  or  insured  by  an 
instrumentaUty  of  the  United  States 
from  coverage  under  proposed 
§  615.5140(a)(1).  histead,  these 
investments  would  be  governed  by 
proposed  §61S.S140(a)(2). 

The  FCC  suggested  that 
§  615.5140(a)(1).  not  S  615.5140(a)(2), 
should  cover  MBSs  that  are  issued  by 
the  Government  Natioi»l  Mortgage 
Association  (GNMA).  The  commenter 
reasoned  that  the  provision  in 
§  615.5140(a)(2)  which  limits  the  size  of 
the  MBS  portfolio  should  not  apply  to 
GNMA  mortgage-related  securities 
because  they  are  fully  guaranteed  as 
direct  obligations  of  the  United  States. 
However,  the  FCC  proposed  revisions  to 
§  615.5140(aM2)  that  would  impose  a 
three-pronged  interest  rate  sensitivity 
test  for  CNM.\,  YHUA,  and  FHLMC 
mortgage-related  securities.  The  FCA 
agrees  with  the  FCC's  basic  approach 
toward  GNMA  securities.  Although  fuial 
§  615.5140{u)(2)  will  continue  to  govern 
investment?  in  GNMA  mortgage-related 
securities,  it  will  no  longer  restrict  the 
amount  of  these  securities  that  System 
banks  may  hold. 

An  FCB  suggested  that  flnal 
§  615.5140(a)(1)  should  expt«ssly 
authorize  System  banks  to  invest  in 
MBSs  that  are  issued  by  the  Small 
Business  Administratioa  (SBA).  The 
FCA's  research  reveals  that  the  SBA 
provides  financial  assistance  to  small 
businesses,  and  then  sells  direct  or 
guaranteed  loans  to  investors  through 
five  separate  programs.  Some  of  these 
SBA  securities  are  backed  by  the  full 
faith  and  credit  of  the  United  States, 
while  others  are  not.  Similarly,  while 
some  SBA  securities  are  backed  by 


corameccial  real  estate  mortgages,  other 
instruments  are  secured  by  chattels. 
The  FCB  has  not  identified  which 
SBA  securities  it  seeks  to  qualify  as 
eligible  investments  under 
5615.5140(a)(1).  The  FCA  no«es  that 
SBA  securities  could,  depending  on  the 
circumstances,  qualify  as  eligible 
investments  under  either 
§615.5140(aMl).(a)(2),  or  (aKll).  It  is 
conceivable  that  certain  SBA  securities 
are  ineligible  investments  under  this 
regulation.  Farm  Credit  banks  should  be 
vigilant  so  that  they  do  not  purchase  or 
hold  SBA  securities  that  are  not  backed 
by  the  full  faith  and  credit  of  the  United 
States. 

B.  Mortgage-Backed  Securities 

Fropoeed  §615.5140(aK2)  would  have 
authorized  FCBs,  BCs,  and  ACBs  to  hold 
MBSs  issued  by,  or  fully  guaranteed  as 
to  principal  and  interest  by  the  GNMA, 
FNMA,  FHLMC,  and  Fanner  Mac  so 
long  as:  (1)  All  adjustable  rate  KfflSs 
reprice  within  12  months;  or  (2)  all 
fixed-rate  MBSs  have  an  absolute  final 
maturity  of  5  years  from  the  time  of 
purchase.  Prime  derivative  products  of 
MBSs,  such  as  Collateralized  Mortgage 
Obligations  (CMOs),  Real  F.state 
Mortgage  Investment  Conduits 
(REMICs),  and  Stripped  Mortgage- 
Backed  Securities  (SMBSs),  were 
excluded  from  coverage  under  proposed 
§  615.5140(a)(2).  Although  certain  CMO 
and  REMIC  tranches  are  effective  in 
managing  IRR,  the  FCA  concluded  in 
the  preamble  to  the  proposed  regulation 
that  the  universe  of  CMO  and  REMIC 
tranches  available  in  the  marketplace 
was  too  diverse  for  effective  regulation. 
See  56  FR  65691,  65695  (December  18. 
1991).  The  FCA  also  proposed  to  limit 
investments  in  qualified  MBSs  to  30 
percent  of  the  total  investment  portfolio 
of  the  bank. 

The  FCC,  a  BC,  an  FCB,  Farmer  Mac. 
and  the  investment  banking  firm 
criticized  proposed  §  615.5140(a)(2)  as 
unduly  restrictive.  Most  criticism  of 
proposed  §  615.5140(a)(2)  focused  on 
provisions  that:  (1)  Imposed  an  absolute 
final  maturity  of  5  years  on  all  fixed-rate 
MBSs;  (2)  precluded  MBSs  where  the 
underlying  adjustable  rate  mortgages 
(ARMs)  could  convert  into  fixed-rate 
mortgages:  (3)  prohibited  all 
investments  in  CMOs  and  REMICs;  and 
(4)  limited  MBSs  to  30  percent  of  the 
investment  portfolio. 

All  commenters  recommended 
extensive  revisions  to  proposed 
§  615.5140(a)(2).  The  FCA  incorporated 
many  of  these  changes  into  the  final 
regulation  because  they  are  consistent 
with  the  FCA's  objective  of  allovnng 
System  banks  to  invest  only  in  MBSs 
that:  (1)  Have  little  or  no  risk;  and  (2) 


are  suitable  for  maintaining  a  liquidity 
reserve,  managing  IRR.  and  investing 
surplus  short-term  funds.  These 
amendnwnts  to  tlie  final  regulations 
should  provide  bank  managers  with 
more  flexibility  in  msiaging  risks,  and 
enhance  the  quality  and  diversity  of 
investment  portfolios  throughout  the 
FCS. 

For  these  reasons,  the  FCA  now 
adopts  as  final  §615.5140(aM2)  an 
alternative  that  was  offered  in  part  by 
the  FCC.  MBSs,  CMOs,  and  REMICs  that 
are  issued  by,  or  guaranteed  as  to  both 
principal  and  interest  by  GNMA, 
FNMA.  or  FHLMC  qualify  as  eligible 
investments  under  final 
§615. 5140(a)(2).  The  PC\  emphasizes 
that  CMOs  and  REMICs  that  are 
collateralized  by  the  MBSs  of  GNMA, 
FNMA,  or  FHLMC  are  expressly 
included  within  the  ambit  of  this 
regulation  even  though  they  are 
pai.kaged  and  sold  by  a  private  sector 
investment  banker.  All  eligible 
securities,  except  those  that  are  issued 
by  or  guaranteed  as  to  both  principal 
and  interest  on  the  full  faith  and  credit 
of  the  United  States,  shall  be  rated  AAA 
or  its  equivalent  by  a  nationally 
recognized  credit  rating  service. 

Final  §615.51 40(a)(2)  imposes  certain 
threshold  requirements  for  ARMs  and 
fixed-rate  mortgages  that  back  these 
securities.  APvMs  that  back  eligible 
secxirities  shall  have  a  repricing 
mechanism  of  12  months  or  less  tied  to 
an  index.  The  final  regulation  requires 
that  the  underlying  fixed-rate  mortgages 
of  MBSs,  CMOs,  and  REMICs  meet  the 
following  three  conditions  at  the  time  of 
purchase  and  each  quarter  thereafter:  (1) 
The  expected  weighted  average  life 
(WAL)  '2  of  the  instrument  does  not 
exceed  5  years;  (2)  the  expected  WAL 
does  not  extend  for  more  than  2  years 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  plus 
300  basis  points,  nor  shorten  for  more 
than  3  years  assuming  an  immediate 
and  sustained  parallel  shift  in  the  yield 
curve  of  minus  300  basis  points;  and  (3) 
the  estimated  change  in  price  is  not 
more  than  10  percent  due  to  an 
immediate  and  sustained  parallel  shift 
in  the  yield  curve  of  plus  or  minus  300 
basis  points.  The  FCA  deleted  the 
provision  in  the  proposed  regulation 
that  precluded  System  banks  from 
investing  in  securities  where  the 
underlying  ARMs  are  convertible  into 
fixed-rate  mortgages. 


'^Tbe  FCA  adopts  $015.5131  (v).  which  denne* 
weighled  •verage  life  as  the  average  time  to  receipt 
of  priccipal,  weighted  by  the  (ize  of  each  priacipal 
payment.  Weighted  average  life  for  MBSs.  CMOs  or 
REMICs  is  catcutated  under  some  specific 
prepayment  assumption. 
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The  FCC  proposed  that  the  final 
regulation  adopt  "weighted  average 
maturity"  (WAM)  as  the  standard  for 
measuring  the  average  life  and  average 
life  sensitivity  of  mortgage-related 
securities.  However,  the  FCA's  research 
reveals  that  both  the  industry  and  other 
Federal  regulators  rely  on  WAL  as  the 
appropriate  standard  for  gauging  the 
average  life  and  average  life  sensitivity 
of  these  instruments.  WAL  calculations 
include  some  prepayment  assumptions, 
whereas  WAM  assumes  no 
prepayments. 

Final  §  615.5140(a)(2)  requires  Farm 
Credit  banks  to  document  both  their 
assumptions  concerning  the  mortgage- 
related  security  and  its  underlying 
collateral,  and  any  subsequent  changes 
in  those  assumptions.  The  bank  shall 
also  analyze  the  security  prior  to 
purchase  and  on  a  quarterly  basis 
thereafter.  The  final  regulation  compels 
System  banks  to  divest  any  mortgage- 
related  security  that,  subsequent  to 
purchase,  fails  any  of  the 
aforementioned  three  tests  concerning 
interest  rate  sensitivity. 

The  final  regulation  also  allows 
System  banks  to  invest  in  CMO  floaters. 
Furthermore,  final  §  615.5140(a)(2) 
exempts  CMO  floaters  that  bear  a  rate  of 
interest  below  their  contractual  cap 
from  the  above-cited  requirements 
concerning  the  WAL.  The  FCA  has  also 
expanded  the  definition  of  a  CMO  in 
§  615.5131(e)  so  it  expressly  includes  a 
CMO  floating-rate  debt  class.  According 
to  final  §615.5131{e),  the  interest  rate  of 
a  CMO  floater  adjusts  at  least  annually 
pursuant  to  a  conventional  index. 
Inverse  CMO  floaters  do  not  qualify  as 
eligible  investments  under  final 
§615.5140{a)(2). 

Two  commenters  dissented  from  the 
FCC's  proposal.  These  commenters 
urged  the  FCA  to  adopt  the  FFIEC's 
three-pronged  test  for  identifying  high- 
risk  mortgage-derivative  products. 
Under  the  FFIEC  standards,  a  mortgage 
derivative,  such  as  a  CMO,  HEMIC,  or 
SMBS,  shall  be  classified  as  a  high-risk 
security  if  it  fails  any  of  the  following 
three  tests:  (1)  The  expected  WAL 
exceeds  10  years;  (2)  the  expected  WAL 
of  the  security  extends  by  more  than  4 
years  assuming  an  immediate  and 
sustained  parallel  shift  in  the  yield 
curve  of  plus  300  basis  points,  or 
shortens  Dy  more  than  6  years  assuming 
an  immediate  and  sustained  parallel 
shift  in  yield  curve  of  minus  300  basis 
points;  or  (3)  the  estimated  change  in 
the  price  of  the  mortgage-derivative 
product  is  more  than  17  percent,  due  to 
an  immediate  and  sustained  parallel 
shift  in  interest  rates  of  plus  or  minus 
300  basis  points.  See  57  FR  4028.  4038- 
39  (February  3, 1992). 


One  System  commenter  urged  the 
FCA  to  elect  the  FFIEC's  approach  over 
the  FCC's  proposal.  This  commenter 
asserted  that  all  federally  regulated 
financial  institutions  should  operate 
under  the  same  rule  concerning 
mortgage  derivatives,  and  that  there  is 
no  justification  for  applying  a  different 
regulatory  treatment  to  System  banks. 

The  FCA  prefers  the  FCC's  proposal  to 
the  FFIEC  policy  for  several  reasons. 
First,  the  conservative  standards 
advocated  by  the  FCC  apply  to  both 
securities  backed  by  fixed-rate 
mortgages,  andto  CMOs  and  REMICs, 
whereas  the  FFIEC  policy  statement 
covers  high-risk  mortgage-derivative 
products,  including  SMBSs.  Second,  the 
FCC's  approach  is  specifically  tailored 
to  the  needs  of  Farm  Credit  banks 
because  §  615.5140(a)(2)  establishes 
standards  for  mortgage-related  securities 
that  are  compatible  with  the  investment 
objectives  of  §  615.5132.  Third,  the  FCA 
notes  that  §  615.5140(a)(2)  and  the 
FFIEC  policy  statement  are  geared  to 
entirely  different  objectives.  Depository 
institutions,  in  their  capacity  as 
primarily  lenders,  routinely  originate 
the  residential  mortgages  that 
collateralize  these  securities,  whereas 
Farm  Credit  institutions  have  only 
limited  statutory  authority  to  make 
(rural)  residential  loans  that  back  these 
mortgage-related  instruments.  Thus, 
depository  institutions  are  exposed  to 
the  risks  of  loss  on  the  types  of  loans 
that  underline  these  securities,  while 
the  FCS  generally  is  not.  In  this  context, 
the  FCA's  regulation  establishes  the 
parameters  of  an  eligible  investment.  In 
contrast,  the  FFIEC  policy  does  not 
prohibit  depository  institutions  from 
investing  in  high-risk  mortgage 
derivatives.  Instead,  it  only  establishes  a 
three-pronged  test  for  determining  if 
individual  mortgage-derivative  products 
should  be  classified  as  high-risk 
securities. 

Most  commenters  judged  the 
proposed  30-percent  limit  on  mortgage- 
related  securities  as  inadequate.  The 
FCC  and  all  System  commenters 
advanced  the  following  argimients  in 
support  of  their  position  for  a  higher 
limit:  (1)  The  regulation  already 
imposes  the  highest  credit  quaaty 
standards  on  eligible  mortgage-related 
securities;  (2)  these  investments  are 
effective  tools  for  managing  IRR  and 
enhancing  liquidity;  and  (3)  advanced 
computer  technology  provides  System 
banks  with  continual  access  to 
analyticalinformation  about  the 
performance  of  these  securities. 

As  noted  in  the  preamble  to 
§  615.5140(a)(1).  the  FCC  opposed  any 
ceiling  on  investments  by  System  banks 
in  GNMA  mortgage-related  securities. 


This  commenter  also  encouraged  the 
FCA  to  raise  the  limit  on  FNMA  and 
FHLMC  mortgage-related  securities  from 
30  to  60  percent.  Another  commenter 
advised  the  FCA  to  abolish  all 
regulatory  restrictions  on  the  percentage 
of  GNMA,  FNMA.  or  FHLMC  mortgage- 
related  securities  that  System  banks  may 
hold  in  their  investment  portfolios.  Tliis 
commenter  warned  that  other  regulators 
and  the  marketplace  may  misconstrue 
the  FCA's  position,  and  conclude  that 
the  FCA  is  questioning  the 
creditworthiness  of  GNMA.  FNMA.  and 
FHLMC.  The  commenter  also  expressed 
concern  that  other  regulators  may 
retaliate  by  imposing  limits  on  the 
purchase  of  System  obligations  by  other 
financial  institutions  or  GSEs. 

Final  §615.5140(a)(2)(vi)  eliminates 
all  restrictions  on  the  amount  of  GNMA 
mortgage-related  securities  that  Farm 
Credit  banks  may  hold  in  their 
investment  portfolios.  The  FCA  notes 
that  private  sector  investment  firms 
often  convert  GNMA  MBSs  into  CMOs 
and  REMICs.  The  investor  purchases  a 
private  label  security  which  is  fully 
collateralized  with  GNMA  securities, 
which  in  turn  are  backed  by  the  full 
faith  and  credit  of  the  United  States. 
Since  GNMA  mortgage-related  securities 
pose  no  credit  risk  (insofar  as  principal 
and  interest  income  is  concerned)  to  the 
investor,  the  FCA  has  decided  to 
authorize  System  banks  to  purchase  and 
hold  these  investments  without 
regulatory  restriction  as  to  amount.  In 
this  context,  management  should 
determine  how  GNMA  mortgage-related 
securities  best  meet  the  investment 
objectives  of  the  bank.  Similarly,  this 
provision  applies  to  mortgage-related 
securities  of  the  SBA  or  other  Federal 
government  agencies  which;  (1)  Are 
backed  by  the  full  faith  and  credit  of  the 
United  States;  (2)  seau«d  by  real  estate; 
and  (3)  comply  with  the  other 
requirements  of  §  615.5140(a)(2).  The 
FCA  reiterates  that  Farm  Credit  banks 
should  be  vigilant  so  that  they  do  not 
purchase  or  hold  mortgage-related 
securities  that  are  issued  or  guaranteed 
by  the  SBA  or  another  government 
agency  unless  they  are  backed  by  the 
full  faith  and  credit  of  the  United  States. 

The  FCA  has  decided  to  raise  the 
ceiling  on  FNMA  and  FHLMC  mortgage- 
related  securities  from  30  to  50  percent 
of  the  total  investment  portfolio  of 
banks.  The  commenters  have  convinced 
the  FCA  that  the  high  credit  quality  of 
these  securities  warrants  a  more  liberal 
approach  toward  System  participation 
in  this  market.  However,  the  FCA  rejects 
a  60-percent  limit  because  it  is 
concerned  that  the  investment  portfolios 
of  System  banks  could  become  too 
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heavily  conoBotrated  in  mortgage- 
related  securities. 

Several  months  after  the  second 
corament  period  expired.  Farmer  Mac 
submitted  a  cotr^ment  letter  to  the  FCA 
concerning  proposed  §615.S140(a)(2l. 
More  speciScally.  Farmer  Mac  (Ejected 
to  FCA's  decision  to  include  Farmer 
Mac  securities  within  the  ambit  of  this 
regulation.  The  commenter  asserted  that 
the  secondary  agricultural  mortgage 
market  is  a  logical  extension  of  the 
System's  agricultural  lending 
operations.  In  the  commenter's  opinion. 
Farmer  Mac  securities  enhance  the 
credit  quality  aiMl  liquidity  of  System 
loan  portfolios,  but  they  do  not  satisfy 
the  asset/liability  management 
objectives  of  §615.5132.  For  this  reason. 
Farmer  Mac  argued  that  its  securities 
should  not  be  accorded  the  same 
regulatory  treatment  as  investments 
which  are  uiuelated  to  agricultural 
lending.  The  commenter  also 
complained  that  other  Federal  bank 
regulatory  agencies  did  not  similarly 
impede  participation  by  their 
institutions  in  the  Fanner  Mac  securities 
market. 

The  FCC  implied  that  Farmer  Mac 
securities  should  be  excluded  from 
§  615.5140(a)(2)  because  it  proposed 
regulatory  language  for  §  615.5140(a)(2) 
that  omitted  all  of  FCA's  references  to 
Farmer  Mac. 

After  careful  reflection,  the  FCA  has 
decided  to  exclude  Farmer  Mac 
securities  from  coverage  under  Gnal 
§  61S.5140(a)(2).  The  FCA  agrees  with 
the  commenter  that  Farmer  Mac 
securities  fulfill  a  different  set  of 
investment  criteria  for  Sjrstem  banks 
than  GNMA.  FNMA,  and  FHLMC 
mralgage-related  securities. 
Accordingly,  the  FCA  adopts  new 
regulations  in  subpart  F  of  part  615  that 
shall  govern  investments  by  FCS 
institutions  in  guaranteed  Farmer  Mac 
securities.  This  new  authority  shall  be 
addressed  at  length  in  the  preamble  to 
subpart  F. 

C.  Negotiable  Certificates  of  Deposit 

The  FCA  proposed  substantial 
revision  to  tbe  existing  regulation 
governing  investments  by  Farm  Credit 
banks  in  negotiable  certiflcates  of 
deposit  (CDs).  The  FCA  expressed 
concern  that:  (1)  The  investment 
portfolios  of  Farm  Credit  banks  are  too 
heavily  concentrated  in  commercial 
banks:  and  (2)  CDs  expose  Farm  Credit 
banks  to  undue  Rnancial  risks  because 
the  commercial  banking  and  thrift 
industries  have  recently  experienced 
significant  difBcuhies.  See  56  FR  65691, 
65697  (December  18, 1991). 
Accordingly,  the  PCA  proposed 
amendments  to  this  regulation  that 


would  remedy  these  problems  by 
limiting  System  bank  investment  in 
negotiable  CDs,  and  imposing  credit 
quality  standards  on  these  instruments. 

The  proposed  regulation  would  retain 
the  existing  requirement  that  Farm 
Credit  banks  only  hold  negotiable  CDs. 
Proposed  §  615.5140(a)(5)  would  require 
all  FCBs,  BCs,  and  ACBs  to  limit  their 
holdings  of  negotiable  CDs  to  30  percent 
of  their  investment  portfolio,  while 
proposed  §  615.5140(b)  would  prohibit 
Farm  Credit  banks  from  concentrating 
their  CD  investments  in  a  limited 
number  of  depository  institutions.  The 
FCA  also  proposed  that  all  negotiable 
CDs  held  by  Farm  Credit  banks  mature 
within  1  year  or  less.  To  the  extent  that 
a  domestic,  Yankee,  or  Eurodollar  CD  is 
not  insured  by  an  agency  of  a  Federal 
or  national  government,  the  proposed 
regulation  would  require  that:  (1)  The 
depository  institution  maintain  at  least 
a  B,  or  equivalent  credit  rating  by  a 
nationally  recognized  credit  rating 
service;  and  (2)  the  foreign  country 
where  Eurodollar  CDs  are  held  to 
maintain  an  AAA,  or  equivalent  rating 
for  political  and  economic  stability  from 
a  nationally  recognized  credit  rating 
service. 

The  FCC  and  a  FCB  offered 
amendments  to  both  proposed 
§615.5131(1),  which  defmes  negotiable 
CDs,  and  proposed  §  615.5140(a)(5).  As 
requested  by  these  commenters.  final 
(and  redesignated)  §615.5131(m) 
defmes  negotiable  CDs  as  instruments 
issued  as  "evidenced  by  definitive  or 
book-entry  form."  rather  than 
instruments  "evidenced  by  a 
certificate."  This  revision  is  designed  to 
conform  the  final  regulation  to  current 
industry  practices  and  standards 
concerning  the  issuance  of  negotiable 
CDs. 

These  two  commenters  also  urged  the 
PCA  to  expand  this  category  of 
investments  to  include  Eurodollar 
deposits  at  foreign  banks  and  overseas 
branches  of  American  banks.  Although 
the  commenters  conceded  that 
Eurodollar  deposits  are  non-negotiable 
and  less  liquid  than  other  investments, 
they  asserted  that  these  instruments  are 
suitable  for  managing  short-tenn 
cashflows  at  System  banks.  The  FCC 
and  the  FCB  had  different  views  about 
the  maximum  maturity  that  the  final 
regulation  should  impose  on  Eurodollar 
deposits. 

"rhe  final  regulation  does  not 
authorize  System  banks  to  hold 
Eurodollar  deposits  because  they  are  not 
negotiable  instruments.  A  non- 
negotiable  CD  contains  restrictions  on 
its  transferability,  which  in  turn, 
adversely  impacts  its  marketability  and 
liquidity.  In  this  context,  non-negotiable 


CDs  do  not  accomplish  the  FCA's  goal 
of  reducing  the  exposure  of  System 
banks  to  the  risks  of  the  commercial 
banking  industry. 

The  commenters  also  requested  that 
the  FCA  reduce  the  credit  ratings  in 
§  615.5140(a)(5)  to:  (1)  B/C  for 
depository  institutions;  and  (2)  AA  for 
political  and  economic  stability  of  the 
host  country  where  the  funds  are 
deposited.  The  FCA  agrees  to  lower  the 
credit  rating  for  depository  institutions 
to  B/C  which  represents  a  larger 
universe  of  commercial  banks  that  are  of 
acceptable  short-term  investment  grade. 
However,  the  FCA  shall  only  permit 
System  banks  to  hold  Eurodollar  CDs  in 
foreign  countries  that  achieve  the 
highest  rating  for  political  and  economic 
stability,  anc.  therefore.  System  requests 
to  lower  this  standard  are  denied. 
Similarly,  the  FCA  declines  advice  to 
expemd  the  maximum  maturity  on 
negotiable  CDs  to  24  months  because  a 
time  deposit  with  a  shorter  maturity  is 
more  liquid.  Accordingly,  final 
§61 5.5140(a)(5)  will  require  negotiable 
CDs  to  mature  within  1  year  or  less. 

The  commenters  requested  that  FCA 
further  revise  §  615.5140(a)(5)  by 
doubling  the  limit  on  negotiable  CDs 
from  30  to  60  percent.  As  recommended 
by  these  commenters.  Farm  Credit  banks 
would  be  authorized  to  hold  30  percent 
of  their  investments  in  domestic  CDs,  30 
percent  in  Eurodollar  and  Yankee  CDs, 
and  30  percent  in  Federal  funds  under 
§615.5140(a)(6).  Under  the  System's 
proposal,  accounts  at  depository 
institutions  could  comprise  90  percent 
of  any  System  bank's  investment 
portfolio. 

The  System's  proposal  cannot  be 
reconciled  with  the  FCA's  objective  of 
prompting  Farm  Credit  banks  to 
diversify  their  investment  portfolios  so 
they  no  longer  remain  heavily 
concentrated  in  depository  institutions. 
Interestingly,  the  ABA  expressed  no 
objection  to  the  FCA's  proposal  to 
impose  restrictions  on  System  bank 
investments  in  CDs  and  Federal  funds. 
Yet,  System  commenters  ignored  the 
FCA's  safety  and  soundness  concerns, 
and  instead  advocated  greater 
concentration  of  System  investments  in 
the  commercial  banking  sector. 

Final  §615. 5140(a)(5)  prohibits  FCBs, 
BCs.  and  ACBs  from  holding  more  than 
25  percent  of  their  investments  in 
negotiable  CDs.  Since  the  FCA  raised 
the  investment  ceiling  in  §615.5132 
from  20  to  30  percent,  it  lowered  the 
limit  on  negotiable  CDs  from  30  to  25 
percent  In  spite  of  this  modification, 
the  overall  level  of  permissible  System 
bank  investment  in  negotiable  CDs  is 
still  slightly  higher  under  the  final 
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regulation  than  it  was  under  the 
prop>osed  regulation. 

D.  Federal  Funds 

Proposed  §615.5131(0  would  define 
Federal  funds  as  loans,  for  1  business 
day  or  under  a  continuing  contract,  to 
a  federally  insured  depository 
instituiion.  Based  on  this  definition, 
proposed  §  615.5140(a)(6)  would 
authorize  Farm  Credit  banks  to  hold 
Federal  funds  that  mature  within  1 
business  day.  or  are  subject  to  a  callable 
contract.  The  proposed  regulation 
would  also  limit  Federal  funds  to  30 
percent  of  the  bank's  investment 
portfolio  in  order  to  encourage  risk 
diversification.  From  the  FCA's 
perspective,  the  short  maturity  on 
Federal  funds  are  suitable  for  managing 
liquidity  and  investing  surplus  short- 
term  funds. 

The  PCC.  two  FCBs.  and  a  BC 
proposed  revisions  to  §§  615.5131(f)  and 
615.5140(a)(6).  All  commenfers 
recommended  that  the  FCA  amend 
§  615.5131(f)  so  System  banks  are 
permitted  to  engage  in  Federal  funds 
transactions  with  other  GSEs.  The  FCA 
adopts  this  amendment  so  System  banks 
can  mare  fully  participate  in  the  Federal 
funds  market. 

System  commenters  also  urged  the 
FCA  to  expand  this  definition  to  include 
Term  Federal  funds  that  are  not  subject 
to  a  callable  contract,  but  mature  within 
2  to  100  days.  One  commenter  requested 
that  the  final  regulation  authorize 
System  banks  to  invest  in  callable 
Federal  funds  that  mature  within  2 
years.  In  response,  the  FCA  will  amend 
the  regulation  so  System  banks  can  hold 
Term  Federal  funds  that,  subject  to  a 
callable  contract,  mature  within  2  to  100 
days. 

From  a  regulatory  perspective,  a 
callable  feature  provides  liquidity  for 
such  instruments.  Investors  in  non- 
callable  Term  Federal  fund  contracts 
sacrifice  liquidity  in  exchange  for  a 
higher  return.  The  investors  are  exposed 
to  loss  if  the  issuer  defaults  at  any  time 
before  the  instrument  matures.  In 
contrast,  a  callable  Term  Federal  funds 
contract  enables  the  holder  to  withdraw 
its  funds  at  any  time.  By  restricting 
System  bank  investments  to  callable 
Term  Federal  funds,  the  FCA  continues 
to  bar  the  use  of  non-negotiable 
invest.Tients  in  subpart  E. 

The  FYHA  has  decided  to  impose  a 
maximum  maturity  of  100  days  on  Term 
Federal  funds  for  two  separate  reasons. 
First,  research  by  the  FCA  reveals  that 
the  market  for  Term  Federal  funds  with 
a  maturity  that  exceeds  100  days  is 
sparse.  Second,  a  maximum  maturity  of 
100  days  is  a  standard  that  would 
require  ^stem  banks  to  periodically 


review  the  creditworthiness  <rf  the 
issuer. 

The  final  regulation  also  requires 
depository  institutions  that  engage  in 
Term  Federal  fund  transactions  with 
any  Farm  Credit  bank  to  nuintain  a  B/ 
C  credit  rating.  This  safety  and 
soundness  standard  is  a  logical 
extension  of  the  System  proposals  to 
expand  coverage  of  the  regulation  to 
Term  Federal  funds. 

Two  commenters  petitioned  the  FCA 
to  raise  the  limit  on  Federal  funds  from 
30  to  60  percent.  Although  these 
commenters  acknowledged  that  their 
proposal  would  further  concentrate 
System  investments  in  the  commercial 
banking  industry,  they  asserted  that 
Farm  Credit  banks  could  effectively 
contain  the  attendant  risks  through 
internal  credit  quality  control  standards. 
These  commenters  urged  the  FCA  to 
increase  this  limit  in  order  to 
accommodate  those  System  banks  that 
depend  upon  large  holdings  of  Federal 
funds  to  perpetuate  short-term  funding 
strategies.  These  commenters 
complained  that  the  FCA's  proposal 
would  arbitrarily  force  such  banks  to 
abandon  their  current  funding 
strategies,  and  divest  a  significant 
portion  of  their  Federal  funds.  These 
two  commenters  claimed,  without 
explanation,  that  diversification  away 
from  commercial  bank  investments  will 
actually  increase,  rather  than  decrease, 
the  exposure  of  Farm  Credit  banks  to 
loss. 

The  FCA  responds  that  no  financial 
institution  can  effectively  reduce  its  loss 
exposure  without  relying  on  both 
portfolio  diversification  and  stringent 
credit  quality  standards.  From  a  safety 
and  soundness  perspective,  high  credit 
ratings,  short  maturities,  and  geographic 
or  institutional  diversification  cannot 
sufficiently  alleviate  the  risks  inherent 
in  an  investment  portfolio  that  is 
heavily  concentrated  in  a  single 
industry. 

Finar§  615.5140(a)(6)  authorizes  Farm 
Credit  banks  to  hold  up  to  25  percent  of 
their  investments  in  Federal  funds  and 
Term  Federal  funds.  The  FCA  has 
lowered  the  limit  on  Federal  funds  and 
Term  Federal  funds  from  30  to  25 
percent  in  order  to  partially  offset  the 
increase  in  the  overall  investment 
ceiling  in  §615.5132  from  20  to  30 
percent. 

E.  Prime  Commercial  Paper 

The  FCA  defined  prime  commercial 
paper  in  proposed  §615.5131(n)  as  an 
unsecured  promissory  note  of  a 
corporation  that  has  a  fixed  maturity  of 
no  more  than  270  days,  and  is  rated  A- 
1  or  P-1  by  a  nationally  recognized 
credit  rating  service.  Proiws^ 


§  615.5140(a)(7)  would  suthoriae  Farm 
Credit  banks  to  hold  prime  commercial 
paf>er  in  an  anu)unt  that  does  not  exceed 
30  percent  of  their  investment 
portfolios,  while  proposed  § 615.5140(b) 
would  restrict  the  amount  that  any 
System  bank  could  invest  in  commercial 
paper  issued  by  a  single  issuer.  In 
situations  where  the  commercial  paper 
is  issued  by  a  foreign  corporation,  or  the 
overseas  subsidiary  of  a  United  States 
corporation,  the  country  where  the 
issuer  is  incorporated  would  be  required 
by  proposed  §  615.5140(a)(7)  to  receive 
the  highest  possible  rating  (AAA)  for 
political  and  economic  stability  from  a 
nationally  recognired  credit  rating 
service. 

The  FCA  received  comnwnts  about 
proposed  §§  615.5131(n)  and 
615.5140(a)(7)  from  the  FCC.  As 
recommended  by  the  commenter.  the 
FCA  revises  the  definition  of  prime 
commercial  paper  in  redesignated 
§615.5131(o)  to  include  both  secured 
and  unsecured  promissory  notes  of 
corporation.  The  exclusion  of  secured 
promissory  notes  from  the  proposed 
regulation  was  an  inadvertent  error. 

The  FCA  rejects  the  FCC's  advice  to 
downgrade  the  credit  rating  for  political 
and  economic  stability  of  foreign  host 
countries  from  an  AAA  to  an  AA.  The 
commenter's  assertion  that  an  AAA 
rating  is  "unduly  restrictive"  appears  to 
be  unfounded.  The  FCA  notes  that 
Canada,  Japan,  Austria,  Germany, 
France,  Luxembourg,  Netherlands, 
Switzerland,  and  the  United  Kingdom 
currently  qualify  for  an  AAA  rating. 

F.  Corporate  Debt  Obligations 

The  FCA  proposed  §615. 5140(a)(8), 
which  would  authorize  Farm  Credit 
banks  to  hold  corporate  debt  obligations 
that:  (1)  Mature  within  3  years  or  less; 
(2)  are  rated  in  the  two  highest 
investment  grades  (AA  or  AAA)  by  a 
nationally  recognized  credit  rating 
service;  and  (3)  are  not  convertible  into 
equity  securities.  Additionally,  the 
proposed  regulation  would  limit 
corporate  debt  obligations  to  15  percent 
of  the  bank's  total  investment  portfolio. 

The  FCA  proposed  this  new  authority 
in  order  to  encourage  Farm  Credit  banks 
to  diversify  their  investment  portfolios. 
From  a  regulatory  persf>ective,  a  short- 
term  maturity  deadline  and  a  superior 
credit  rating  ensures  that  Farm  Credit 
banks  only  purchase  highly  liquid 
corporate  debt  obligations  with  limited 
IRR.  The  proposed  regulation  would 
also  prohibit  Farm  Credit  banks  from 
holding  corporate  debt  obligations  that 
are  convertible  into  equity  securities, 
because  FCA  believes  that  it  is 
inappropriate  for  the  banks  to  maintain 


63050    Federal  Register  /  Vol.  58.  No.  228  /  Tuesday.  November  30.  1993  /  Rules  and  Regulations 


an  ownership  interest  in  commercial 
enterprises. 

The  FCC.  one  FCB.  and  the 
investment  banking  firm  commented 
about  proposed  §  615.5140(a)(8).  The 
FCC  recommended  that  the  FCA 
increase  the  maturity  for  corporate 
bonds  from  3  to  5  years.  According  to 
this  commenter.  the  proposed  regulation 
would  actually  inhibit  System  banks 
from  exercising  this  new  investment 
power  because  corporate  obligations 
with  a  3-year  maturity  are  rarely 
available  in  the  market.  This  commenter 
also  opined  that  a  maximum  maturity  of 
5  years  is  a  reasonable  limitation  that 
still  a^ords  adequate  safety  of  principal 
risk.  The  FCA  is  persuaded  by  these 
arguments,  and  therefore,  it  amends 
§  615.5140(a)(8)  so  that  corporate 
obligations  that  mature  within  5  years  or 
less  are  eligible  investments  under  the 
final  regulation.  For  the  reasons 
explained  in  the  preambles  to 
§§  615.5140(a)(5)  and  615.5140(a)(7),  the 
FCA.  rejects  the  FCC's  request  to 
downgrade  the  credit  rating  for  political 
and  economic  stability  of  host  foreign 
countries  from  AAA  to  AA. 

In  response  to  another  FCC  comment, 
the  FCA  clarifies  that  corporate  debt 
obligations  under  §  615.5140(a)(8) 
include  bonds,  debentures,  medium- 
term  notes,  and  similar  forms  of 
indebtedness. 

The  FCB  requested  that  the  FCA 
modify  §615. 5140(a)(8)(iv).  which 
prohibits  FCBs.  BCs.  and  ACBs  from 
holding  corporate  obUgatlons  that  are 
convertible  into  equity  securities.  While 
the  commenter  conceded  that  it  is 
inappropriate  for  Farm  Credit  banks  to 
acquire  an  ownership  interest  in 
commercial  enterprises,  it  argued  that 
the  FCA's  approach  was  too  rigid. 
Accordingly,  the  FCB  suggested  that  the 
final  regulation  accord  convertible 
corporate  debt  the  status  of  eligible 
investments,  but  prohibit  System  banks 
from  exercising  the  conversion  option. 
The  commenter  claimed  that  the 
convertible  feature  on  corporate  debt 
actually  adds  value  to  the  investment  in 
certain  situations. 

The  FCA  denies  the  commenter's 
request.  From  the  FCA's  perspective, 
convertible  corporate  debt  investments 
are  not  effective  for  IRR  management 
because  the  price  performance  of  these 
obligations  fluctuates  with  the  price  of 
the  underlying  common  stock. 
Additionally,  investors  in  convertible 
bonds  traditionally  are  influenced  by 
the  equity  factor,  and  as  indicated  by 
the  commenter,  equity  holdings  are 
inappropriate  investments  for  Farm 
Credit  banks. 

The  FCC  and  the  investment  banking 
firm  petitioned  the  FCA  to  expand  the 


list  of  eligible  investments  to  include 
asset-backed  securities  (ABSs).  The  FCC 
specifically  recommended  that  the  FCA 
classify  ABSs  as  corporate  obligations 
and  include  them  within  the  ambit  of 
§  615.5140(a)(8),  while  the  investment 
banking  firm  noted  the  similarity 
between  ABSs  and  corporate  debt 
securities.  Both  commenters  suggested 
that  the  regulation  impose  a  credit 
rating  of  AAA  or  its  equivalent  on  ABSs, 
and  the  FCC  proposed  that  eligible 
ABSs  have  an  absolute  final  maturity  of 
5  years.  These  commenters  emphasized 
that:  (1)  A  broad  secondary  market  for 
these  securities  has  developed  in  recent 
years;  and  (2)  ABSs  possess  the 
characteristics  that  make  them  effective 
instruments  for  safely  and  soundly 
managing  liquidity  and  interest  rate 
risks.  The  FCC  pointed  out  that  the 
cashflow  structures  of  most  ABSs  are 
simpler  and  more  dependable  than 
MBSs. 

The  FCA  accedes  to  the  commenters' 
request,  subject  to  certain  modifications. 
ABSs  are  similar  to  MBSs.  except  that 
they  are  backed  by  collateral  other  than 
real  estate  mortgages.  A  diverse  array  of 
ABSs  is  available  in  the  marketplace. 
According  to  the  FCA's  research, 
investors  can  purchase  ABSs  that  are 
collateralized  by  credit  card  receivables, 
accounts  receivables,  automobile  loans, 
home  equity  loans,  boat  loans, 
recreational  vehicle  loans, 
manufactured  home  loans,  equipment 
leases,  delinquent  loans,  emd  junk 
bonds. '3 

As  noted  earlier,  the  FCA's 
investment  policy  is  based  on  the 
premise  that  only  those  investments  that 
can  be  promptly  converted  into  cash  on 
an  established  secondary  market  are 
suitable  for  liquidity.  IRR  management, 
and  the  investment  of  surplus  short- 
term  funds.  In  order  to  qualify  as  an 
eligible  investment  under  §  615.5140(a). 
an  asset  must:  (1)  Have  a  short  maturity 
or  a  repricing  mechanism;  (2)  maintain 
a  high  investment  credit  rating;  (3)  trade 
on  an  active  and  universally  recognized 
secondary  market;  and  (4)  be  valuable  as 
collateral. 

After  careful  analysis,  the  FCA 
concludes  that  only  public  issues  of 
ABSs  that  are  collateralized  by  either 
credit  card  receivables  (CARDs)  or 
automobile  loans  (CARs)  meet  these 
criteria.  CARDs  and  CARs  represent 
approximately  80  percent  of  the  ABS 
market.'*  ABSs  that  are  collateralized  by 
other  types  of  assets  do  not  qualify  as 
eligible  investments  under  this 
regulation  because  the  FCA's  research 


■'Lehman  Brothers.  Mortgage  Strategies  Group. 
(January  1993).  p.  70. 
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reveals  that:  (1)  Supply  is  limited;  (2) 
their  market  is  fragmented;  (3)  they  are 
not  liquid;  and  (4)  it  is  difficult  to 
appraise  their  market  value. 

Accordingly,  final  §615.5140(a)(8)(ii) 
authorizes  all  FCBs,  BCs,  and  ACBs  to 
invest  in  ABSs,  as  defined  by  new 
§  615.5131(c)  that:  (1)  Are  collateralized 
by  CARDs  and  CARs;  (2)  mature  within 
5  years  or  less;  and  (3)  maintain  a  credit 
rating  of  AAA  or  its  equivalent  by  a 
nationally  recognized  credit  service. 
Upon  the  FCC's  recommendation,  final 
§  615.5140(a)(8)  will  combine  ABSs  and 
corporate  bonds  into  a  single  investment 
category.  As  a  result,  investments  under 
§  615.5140(a)(8)  cannot  exceed  15 
percent  of  the  total  investments  of  any 
Farm  Credit  bank. 

G.  Repurchase  Agreements 

As  adopted  today  by  the  FCA.  final 
§  615.5140(a)(9)  enables  FCBs.  BCs,  and 
ACBs  to  invest  in  repurchase 
agreements,  as  defined  by  final 
§  615.5131(q).  that  are  collateralized  by 
eligible  investments  authorized  by 
§615.5140.  and  mature  within  100  days 
(generally  known  in  the  industry  as 
"reverse  repurchase  agreements"). 

The  FCA  originally  proposed  that 
repurchase  agreements  mature  within  1 
business  day,  or  are  by  a  continuing 
contract.  The  FCA  expanded  the  term 
"to  maturity  of  100  days  or  less"  in 
response  to  a  comment  from  the  FCC. 
The  commenter  advised  the  agency  that 
System  banks  usually  engage  in 
repurchase  transactions  near  the  end  of 
a  quarter,  when  short-term  investment 
assets  may  not  be  readily  obtainable. 
The  FCC  also  noted  that  a  shorter  term 
to  maturity  would  severely  restrict  the 
ability  of  Farm  Credit  banks  to 
effectively  use  repurchase  agreements 
for  hedging.  The  FCA  adopts  the 
amendment  proposed  by  the  FCC  so 
System  banks  have  greater  Hexibility  to 
use  repurchase  agreements  to  meet  their 
investment  objectives. 

H.  Other  Investments 

The  FCA  recognized  in  the  preamble 
to  the  proposed  regulation  that  new 
financial  instruments  are  constantly 
being  developed  in  financial  markets, 
and  many  of  these  new  instruments  may 
be  suitable  for  managing  liquidity, 
managing  interest  rate  risk,  and 
investing  surplus  short-term  funds.  See 
56  FR  65691.  65698  (December  18. 
1991).  Accordingly,  the  FCA  proposed 
§615.5140(a)(ll)  which  would 
authorize  Farm  Credit  banks  to 
purchase,  subject  to  FCA  approval, 
other  financial  instruments  that:  (1) 
Have  short  maturities;  (2)  are  marketable 
investments  pursuant  to  proposed 
§615.5131(j);  and  (3)  maintain  a  high 
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rating  from  a  nationally  recognized 
credit  rating  service.  The  FCA  received 
no  comments  about  this  proposal. 
Accordingly,  the  FCA  has  decided  to 
adopt  §  615.5140(a){ll)  as  a  final 
regulation,  without  any  amendments. 
Under  the  regulatory  framework  of 
§615.5140(a)fl  1),  the  FCA  shall 
determine  on  a  case-by-case  basis 
whether  a  new  financial  instrument 
quahfles  as  an  eligible  investment. 

One  FCB,  however,  submitted  a  long 
list  of  instruments  that  it  wanted  the 
FCA  to  clas&ify  as  eligible  investments 
under  final  §  615.5140.  This  commenter 
urged  the  FCA  to  approve  these 
investments  at  this  time,  because  any 
postponement  in  resolving  this  issue 
would  inevitably  create  confusion 
among  System  banks.  Although  this 
recommendation  was  not  specifically 
made  in  reference  to  §615.5140(a)(ll), 
the  FCA  will  address  this  comment  in 
the  context  of  this  provision. 

While  the  FCA  wishes  to 
accommodate  the  FCB's  request,  it  is 
unable  to  do  so.  Unfortunately,  the 
commenter  failed  to  describe  these 
instruments  with  enough  specificity  so 
that  the  FCA  could  properly  evaluate 
these  investments  under  the  criteria  of 
§  615.5140(aKll).  The  commenter  used 
generic  terms  that  encompass  several 
differing  subcategories  of  investments. 
Sometimes  the  commenter  referred  to 
accounting  or  financing  techniques 
rather  than  actual  inve.stment 
instruments. 

The  FCA  is  prepared  to  issue 
interpiBtive  bookletters  that  respond  to 
inquiries  concerning  whether  particular 
securities  qualify  as  eligible  investment 
under  §615. 514Q(a)(ll).  However, 
petitioners  should,  at  a  minimum, 
submit  information  pa-laining  to:  (1) 
The  cashHow  structures  of  such 
securities;  (2)  terms  to  maturity;  (3) 
credit  ratings;  (4)  the  scope  of  the 
secondary  markets  where  these 
instruments  are  L-aded;  and  (5)  the  value 
of  such  instnunents  as  collateral. 
Furtheaoiore.  a  party  that  submits  an 
inquiry  should  evaluate  whether  the 
proposed  investment  will  enable  System 
banks  to  achieve  their  objectives  of 
maintaining  an  adequate  liquidity 
reserve,  managing  IRR,  and  prudently 
investing  short-term  funds.  Without 
such  information,  the  FCA  will  probably 
be  unable  to  determine  whether  the 
proposed  investment  complies  with  the 
criteria  of  §  6 1 5 . 5 1 40(a)(  1 1 ). 

Vin.  Risk  Management  and 
Diversification 

In  order  to  compel  System  banks  to 
diversify  the  risks  in  their  investment 
portfolios  for  safety  and  soundness 
purposes,  the  FCA  proposed  percentage 


limits  on  the  amount  of  capital  that  eadi 
bank  could  invest  with  a  single  obligor, 
issuer  or  financial  institution.  As 
originally  proposed  by  the  FCA, 
§  615.5140(b)  would  Kmit  iirvestments 
with  individual  domestic  issuers, 
obligors  or  financial  institutions  to  20 
percent  of  the  bank's  total  capital,  v^^ile 
investments  with  each  foreign  issuer, 
obligor  or  financial  institution  could  not 
exceed  10  percent  of  a  bank's  total 
capital.  The  FCA  justified  the  more 
stringent  limit  on  overseas  iirvestments 
in  the  preamble  to  the  proposed 
regulation  by  noting  the  political  and/or 
economic  risks  in  many  foreign 
countries.  See  56  PR  65691, 65698 
(December  18, 1991). 

The  FCC  objected  to  the  disparate 
treatment  of  domestic  and  foreign 
investments.  This  commenter  asserted 
that  the  obligor's  creditworthiness,  not 
its  nationality,  is  the  relevant  issue  from 
a  safety  and  soundness  perspective.  In 
this  context,  the  FCC  pointed  out  that 
foreign  obligors,  (particularly  in  the 
commercial  banking  sector)  are  often 
more  creditworthy  than  their  American 
competitors.  Accordingly,  the  FCC 
recommended  that  final  §  615.5140(b) 
limit  investments  virith  individual 
issuers,  obhgors  or  financial 
institutions,  whether  domestic  or 
foreign,  to  20  percent  of  the  total  capital 
of  each  Farm  Credit  bank. 

The  FCA  is  persuaded  by  the  FOCs 
arguments,  and  therefore,  it  amends 
§  615.5140(b)  so  that  investments  with 
each  institution,  issuer,  or  obligor, 
whether  domestic  or  foreign,  does  not 
exceed  20  percent  of  the  total  capita!  of 
any  System  bank. 

IX.  Divestment  of  Impermissible 
Investments 

The  FCA  realizes  that  some  Farm 
Credit  banks  may  currently  hold 
investments  that  will  no  longer  be 
permissible  after  final  §615.5140 
becomes  effective.  Certain  investments    , 
will  become  ineligible  because  they  do 
not  comply  with  the  investment  criteria 
(such  as  credit  ratings  or  maturity 
deadlines)  of  §  615.5140(a).  Conversely, 
other  investments  qualify  as  eligible 
investments  under  final  §615.5140,  but 
the  bank  cin  rently  exceeds  the 
percentage  limitations  that  the 
regulation  imposes  on  a  certain  category 
of  investments.  While  the  FCA  intends 
that  all  Farm  Credit  banks  dispose  of 
ineligible  investments  as  quickly  as 
possible,  the  agency  seeks  to  avoid 
situations  wh^e  the  banks  are  exposed 
to  hea\'v  losses. 

The  FCA  anticipated  this  problem, 
and  it  originally  proposed  §615.5142. 
which  would  require  System  banks 
either  to  dispose  of  all  prohibited 


investments  within  6  calendar  morrths 
from  the  effective  date  of  the  final 
regulation,  or  in  the  alternative,  to 
obtain  approval  from  the  Director  of  the 
Office  of  Examination  for  a 
comprehensive  plan  to  bring  the  bank's 
portfolio  into  compliance  with 
§615.5140  over  a  longer  period  of  time. 
Under  the  FCA's  proposal,  all 
applications,  and  all  subsequent 
approvals  or  denials  would  be  in 
writing.  The  proposed  regulation  would 
require  the  Director  of  the  Office  of 
Examination  to  consider  all  relevant 
factors,  such  as  earnings  and  capital, 
when  deciding  whether  to  approve  a 
compliance  plan.  Under  the  regulatory 
framework  of  proposed  §615.5142.  an 
acceptable  compliance  program  would 
enable  a  bank  to  divest  of  impermissible 
investments  as  soon  as  possible,  without 
substantial  loss. 

The  FCC  endorsed  the  FCA's  position 
about  the  divestiture  of  investments  that 
will  become  ineligible  once  final 
§615.5140  takes  effect.  Furthermore, 
this  commenter  advised  the  FCA  that 
the  final  regulation  should  also  apply  to 
situations  where  an  investment 
comphed  with  final  §  615.5140(a)  at  the 
time  of  piuchase,  but  subsequently 
became  ineligible.  Thus,  the  FCC's 
proposal  would  similarly  require  a 
Syste.m  bank  to  complete  divestiture 
within  6  months  after  the  investment 
became  ineligible,  unless  the  Director  of 
the  Office  of  Examination  approved  a 
comprehensive  written  compliance  plan 
that  authori.'.ed  divestiture  over  e  longer 
period  of  time.  As  recommended  by  the 
commenter,  the  regulation  would  also 
require  the  portfolio  managers  to  report, 
on  a  quarterly  basis,  to  the  board  of 
directors  about:  (1)  The  conditions  that 
rendered  the  investment  ineligible;  (2) 
tlie  status  of  the  investment;  and  (3)  the 
divestiture  plan. 

The  FCA  appreciates  the  FCC's 
support  concerning  divestiture  of 
ineligible  investments.  The  FCA  agrees 
with  the  commenter  that  §615.5142 
should  also  apply  to  those  assets  that 
qualified  as  eligible  investments  under 
final  §  615.5140(a)  at  the  time  of 
purchase,  but  later  became  ineUgible. 
Several  factors  coidd  cause  an  asset  to 
lose  its  status  as  an  eligible  investment. 
Most  investments  listed  in  §  615.5140(a) 
could  become  ineligible  after  purchase 
if  a  nationaDy  recognized  credit  rating 
service  downgrades  their  credit  rating. 
Mortgage-related  securities  would  be 
rendered  ineligible  under  final 
§  615.5140(a)(2)  if,  in  a  quarter 
subsequent  to  purchase,  an  immediate 
and  .sustained  parallel  shift  in  the  yield 
ciu^e  of  plus  or  minus  300  basis  faints 
either  (1)  Extends  the  WAL  for  maee 
than  2  years;  (2)  shortens  the  WAL  for 
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more  than  3  years;  or  (3)  changes  the 
price  of  the  instrument  by  more  than  10 
percent.  The  FXIA  adopts  the  FCC's 
proposal  with  minor  modifications  and 
stylistic  edits  that  enhance  its  clarity. 
One  FCB  dissented  from  the  FCC's 
position.  This  commenter  advised  the 
FCA  to  "grandfather"  those  securities 
that  were  eligible  investments  under  the 
pre-existing  regulation.  The  FCA  rejects 
this  suggestion  because  the  FCA's 
approach  affords  Farm  Credit  banks 
protection  against  loss  while  they 
diversify  and  enhance  the  credit  quality 
of  their  investment  portfolios  under  the 
new  regulation. 

X.  Impact  of  Statement  of  Financial 
Accounting  Standard  No.  lis 

System  institutions  are  required  to 
follow  the  Statement  of  Financial 
Accounting  Standard  No.  115  (SFAS 
No.  115),  Accounting  for  Certain 
Investments  in  Debt  and  Equity 
Securities,  for  fiscal  years  beginning 
after  December  15,  1993.  The  FCA  now 
addresses  the  potential  impact  of  SFAS 
No.  115  on  investments  at  System 
institutions.  SFAS  No.  115  establishes 
generally  accepted  accounting 
principles  (GAAP)  for  investments  that 
System  institutions  are  authorized  to 
invest  in  accordance  with  §§  615.5140 
and  615.5174.  All  institutions  are  to 
follow  GAAP  in  preparing  their 
financial  statements.  In  this  regard,  the 
FCA  is  of  the  opinion  that  SFAS  No.  115 
would  generally  consider  most  of 
investments  held  by  System  institutions 
authorized  by  §§  615.5140  and  615.5174 
to  be  considered  "available-for-sale 
securities"  as  defined  in  SFAS  No.  115. 
As  a  result  of  this  classification,  such 
securities  considered  would  be 
measured  at  fair  value  in  the  statement 
of  financial  position.  It  is  possible  that 
some  investments  held  by  System 
institutions  may  be  classified  as  "held- 
to-maturity  securities"  as  defined  in 
SFAS  No.  115,  and  carried  at  amortized 
cost  in  the  statement  of  financial 
position.  Such  a  classification  will 
require  documentation  that  an 
institution  has  the  positive  interest  and 
ability  to  hold  such  securities  to 
maturity  as  further  defined  in  SFAS  No. 
115.  In  summary,  where  an  investment 
is  classified  as  a  "held-to-maturity 
security,"  §615.5141  provides  f«r 
divestiture  in  a  manner  that  protects  the 
bank  from  loss  to  capital  and  earnings. 
However,  when  an  investment  in  an 
"availabie-for-sale"  classification  must 
be  divested  pursuant  to  §  615.5141,  the 
mark-to-market  requirements  of  SFAS 
No.  115  should  cause  the  impact  on 
capital  to  be  insignificant  because  the 
security  should  have  already  been 
refiective  of  the  market  price. 


XI.  Investments  in  Fanner  Mac 
Securities 

As  discussed  earlier.  System 
commenters  opposed  the  FCA's  original 
proposal  to  include  guaranteed  Farmer 
Mac  MBSs  within  the  ambit  of 
§  615.5140(a)(2),  which  authorizes  Farm 
Credit  banks  to  invest  in  the  mortgage- 
related  securities  of  GNMA.  FNMA,  and 
FHLMC  and  other  Federal  Government 
agencies.  Farmer  Mac  asserted  that  its 
mortgage-related  securities  merit  a  more 
liberal  treatment  under  these  regulations 
than  comparable  GNMA,  FNMA,  and 
FHLMC  instruments,  because  Farmer 
Mac  advances  the  mission  of  Farm 
Credit  banks  to  provide  credit  to 
agricultural  producers  and  rural 
homeowners.  Farmer  Mac  argued  that 
proposed  §  615.5140(a)(2)  would 
severely  impede  the  ability  of  Farm 
Credit  banks  to  participate  in  a 
secondary  market  that  Congress 
established  in  order  to  minimize  the 
risks  inherent  in  agricultural  lending. 
This  commenter  also  complained  that 
the  FCA's  proposal  would  place  greater 
restrictions  on  FCS  investments  in 
Farmer  Mac  guaranteed  securities  than 
the  other  Federal  bank  regulatory 
agencies  currently  impose  on  their 
institutions.  Accordingly,  this 
commenter  suggested  that  the  FCA 
remedy  this  problem  in  the  final 
regulations  by  exempting  guaranteed 
Farmer  Mac  securities  from  restrictions 
that  §  615.5140(a)(2)  imposes  on 
securities  that  are  collateralized  by 
mortgages  that  FCS  institutions  cannot 
originate.  The  FCC  and  individual  Farm 
Credit  banks  implied  that  final 
§  615.5140(a)(2)  should  not  cover 
Fanner  Mac  securities  because  their 
comments  about  this  provision  omitted 
all  references  to  Farmer  Mac,  and 
instead,  focused  exclusively  on 
mortgage-related  securities  that  are 
issued  by  GNMA,  FNMA,  FHLMC.  and 
the  SBA. 

In  response,  the  FCA  concurs  that 
guaranteed  Farmer  Mac  securities  serve 
a  different  purpose  for  Farm  Credit 
banks  than  the  mortgage-related 
securities  of  GNMA,  FNMA,  FHLMC. 
and  other  Federal  government  agencies. 
In  contrast  to  GNMA,  FNMA,  and 
FHLMC,  Farmer  Mac  furthers  the  FCS's 
statutory  mission  of  lending  to 
agricultural  producers  and  rural 
homeowners.  As  a  secondary  market  for 
agricultural  and  rural  housing  loans. 
Farmer  Mac  enables  FCS  institutions 
and  other  agricultural  lenders  to  reduce 
various  credit  risks  that  are  inherent  in 
their  agricultural  loan  portfolios.  As 
such,  FCS  institutions  are  unlikely  to 
hold  guaranteed  Farmer  Mac  mortgage- 


related  securities  in  order  to  achieve  the 
objectives  listed  in  §615.5132. 

For  these  reasons,  the  FCA  will 
accede  to  the  commenters'  request  to 
accord  guaranteed  Farmer  Mac 
mortgage-related  securities  a  different    . 
regulatory  treatment  in  the  final 
regulations  than  comparable  mortgage- 
related  securities  of  GNMA,  FNMA,  and 
FHLMC  and  other  Federal  agencies. 
While  both  the  primary  and  secondary 
market  sectors  of  the  FCS  rejected  the 
FCA's  approach  in  the  proposed 
regulations  for  Farmer  Mac  securities, 
no  commenter  offered  any  affirmative 
advice  about  how  Farmer  Mac  securities 
should  be  treated  in  the  final 
regulations.  As  result,  the  FCA  devised 
final  §  615.5174  without  the  benefit  of 
guidance  from  the  FCS  or  other 
commenters. 

The  FCA  decided  to  address  FCS  bank 
investment  in  guaranteed  Farmer  Mac 
securities  in  subpart  F,  rather  than 
subpart  E,  of  part  615.  This  approach 
will  exempt  guaranteed  Farmer  Mac 
securities  from  many  of  the 
requirements  of  regulations  in  subpart  E 
of  part  615,  which  establish  the  criteria 
by  which  Farm  Credit  banks  purchase, 
hold,  and  divest  of  financial 
investments  that  are  unrelated  to  their 
statutory  mission  of  financing 
agriculture  and  rural  housing. 

Final  §615.5174,  which  the  FCA 
adopts  today,  is  not  a  comprehensive 
regulation  that  governs  all  aspects  of 
System  participation  in  the  Farmer  Mac 
secondary  market.  Although  provisions 
in  titles  I,  II.  and  VIII  of  the  Act 
authorize  FCBs  and  associations  to 
originate,  pool,  and  securitize 
agricultural  and  rural  housing  loans, 
final  §615.5174  does  not  implement 
these  authorities.  Instead,  final 
§615.5174  authorizes  FCBs,  BCs,  and 
ACBs  to  purchase  and  hold  guaranteed 
Farmer  Mac  mortgage-related  securities 
as  investments  pursuant  to  sections 
1.5(15),  3.1(13)(A)  and  7.2(a)  of  the  Act. 
In  this  context,  final  §615.5174 
authorizes  BCs  to  purchase  and  hold 
mortgage-related  securities  that  are 
guaranteed  as  to  both  principal  and 
interest  by  Farmer  Mac,  even  though 
such  banks  lack  statutory  authority  to 
originate,  pool,  or  securitize  the  types  of 
agricultural  and  rural  housing  loans  that 
collateralize  Farmer  Mac  securities. 
Similarly,  final  §615.5174  clarifies  that 
ACBs  are  authorized  to  invest  in 
guaranteed  Farmer  Mac  securities  under 
section  7.2  of  the  Act.  Pursuant  to 
sections  2.2(11),  2.2(18),  7.6(c)  and 
7.8(b)  of  the  Act,  §  615.5141  permits 
FCS  associations  to  purchase  and  hold 
guaranteed  Farmer  Mac  securities  to  the 
extent  authorized  under  final 
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§  615.5174.  subject  to  the  approval  of 
their  supervising  banks. 

A  mortgage-related  security  qualifies 
as  an  eligible  investment  for  Farm 
Credit  banks  under  §  615.5174  to  the 
extent  that  Farmer  Mac  guarantees  the 
investor  timely  payment  of  both 
principal  and  interest  in  the  event  of 
default  by  either  the  borrower  or  the 
pooler.  Conversely,  this  regulation  does 
not  apply  to  the  subordinated 
participation  interest  in  the  pool  of 
qualified  mortgages  that  the  originator 
or  pooler  retains  under  section  8.6(b) 
and  8.7(b)  of  the  Act.  Farmer  Mac 
securities  are  eligible  investments  for 
Farm  Credit  banks  under  §  615.5174 
only  if  they  are  collateralized  by 
qualified  loans,  which  are  defined  by 
section  8.0  of  the  Act  as:  (1)  Agricultural 
real  estate  mortgages  and  rural  housing 
loans  that  comply  with  specific 
requirements;  and  (2)  loans  guaranteed 
by  the  Farmers'  Home  Administration 
(FmHA)  under  the  Consolidated  Farm 
and  Rural  Development  Act,  7  U.S.C. 
1921  etseq.  Furthermore,  fixed-rate 
mortgages  or  ARMs.  which  reprice 
within  12  months  pursuant  to  an  index, 
shall  collateralize  MBSs.  CMOs,  and 
REMICs  that  are  authorized  by  this 
regulation.  Stripped  MBSs.  as  defined 
by  §615.5131(r).  and  residuals,  as 
defined  by  §615. 5131(s)  are  ineligible 
investments  under  §  615.5174(c) 
because  they  are  extremely  volatile  to 
interest  rate  and  price  fluctuations. 

This  regulation  allows  each  FCB,  EC. 
and  ACS  to  purchase  and  hold 
guaranteed  Farmer  Mac  securities  in  an 
amount  that  does  not  exceed  20  percent 
of  its  total  outstanding  loans.  The  FCA 
has  decided  to  limit  the  overall 
investment  by  Farm  Credit  banks  in 
these  securities  for  several  reasons. 
First,  recent  studies  of  the  secondary 
market  for  agricultural  mortgages 
indicate  that  only  about  20  percent  of 
FCS  loans  will  comply  with  Farmer  Mac 
underwriting  standards.  Second,  the 
FCA  interprets  Farmer  Mac's  comment 
letter  as  indicating  that  a  20-percent 
ceiling  is  appropriate  for  FCS 
investment  in  these  instruments.  In  this 
context,  the  FCA  notes  that  it  has 
followed  the  recommendation  of  various 
System  commenters  to  significantly 
increase,  in  the  final  regulation,  the 
amount  that  Farm  Credit  banks  may 
invest  in  the  mortgage-related  securities 
of  GNMA.  FNMA.  FHLMC,  and  Farmer 
Mac.  Third,  this  limit  reinforces  the 
cooperative  principles  of  the  FCS. 
Although  Farmer  Mac  securities  are 
agriculturally  based  financial  assets, 
they  no  longer  constitute  loans  to  the 
shareholders  of  System  institutions.  An 
FCS  institution,  at  its  option,  may  retire 


the  borrower's  stock  once  the  loan  is 
sold  into  a  Farmer  Mac  pool. 

Final  §615.51 74(d)  requires  the  board 
of  directors  of  each  Farm  Credit  bank  to 
adopt  and  enforce  written  policies  and 
procedures  that  will  guide  portfolio 
managers  whenever  the  bank  invests  in 
guaranteed  Fanner  Mac  securities. 
Furthermore,  the  regulation  mandates 
that  the  board  of  each  FCB,  BC,  and 
ACB  shall  review  these  policies  and 
procedures,  and  evaluate  the 
performance  of  the  Farmer  Mac 
securities  in  its  portfolio,  on  an  annual 
basis.  In  this  context,  final  §  615.5174(d) 
tailors  the  requirements  of  §615.5133  to 
FCS  investments  in  guaranteed  Farmer 
Mac  securities.  This  regulatory 
approach  toward  guaranteed  Farmer 
Mac  securities  is  consistent  with  the 
investment  policy  that  the  FCA  has 
espoused  throughout  this  rulemaking. 

An  acceptable  board  policy  shall 
address,  at  a  minimum,  eight  broad 
areas  related  to  the  bank's  investment  in 
guaranteed  Farmer  Mac  securities. 
Section  615.5174(d)(1)  requires  the 
board's  policy  to  identify  the  objectives 
that  the  bank  plans  to  achieve  by 
purchasing  and  holding  guaranteed 
Farmer  Mac  securities.  Credit 
enhancement,  and  geographic  and 
product  diversification  of  the  bank's 
agricultural  credit  portfolio  are 
examples  of  the  purposes  and  objectives 
that  should  be  addressed  in  the  policy 
statement.  Under  §  615.5174(d)(2).  the 
policy  should  establish  parameters 
concerning  the  size,  characteristics,  and 
quality  of  the  bank's  investment  in 
guaranteed  Farmer  Mac  securities.  More 
specifically,  §  615.5174(d)(2)  requires 
the  board's  policy,  at  a  minimum,  to 
establish:  (1)  The  mix  of  guaranteed 
Fanner  Mac  securities  coHateralized  by 
agricultural  real  estate  mortgages,  rural 
home  loans,  and  FmHA  loans;  (2) 
product  and  geographic  diversification 
in  the  loans  that  underlie  the  securities; 
(3)  minimum  pool  sizes,  the  minimum 
number  of  loans  in  each  pool,  and  the 
maximum  allowable  premium  the  bank 
shall  pay  for  CMOs.  REMICs.  and 
ARMs;  and  (4)  the  mix  of  guaranteed 
Fanner  Mac  securities  that  are 
collateralized  by  either  fixed-rate  loans, 
or  ARMs  that  are  tied  to  an  index  and 
reprice  within  12  months.  While  Farmer 
Mac  underwriting  standards  establish 
basic  benchmark  characteristics  for  the 
mortgage  pools  that  underlie  these 
securities,  final  §615. 5174(c)(2)  requires 
boards  of  directors  to  set  criteria  that 
guides  portfolio  managers  in  selecting 
Farmer  Mac  securities  that  best  enhance 
the  quality  of  the  banks'  assets. 

Under  §615.5174(d)(3).  the  boards 
policy  shall  delegate  authority  to 
manage  the  bank's  portfolio  of 


guaranteed  Fanner  Mac  securities  to 
specific  personnel  or  committees.  The 
board  is  required  by  §  615.5174(d)(4)  to 
select  permissible  brokers,  dealers,  and 
other  intermediaries  for  conducting 
purchase  and  sale  transactions 
involving  guaranteed  Farmer  Mac 
securities.  Section  615.5174(d)(5) 
incorporates  the  provision  in 
§  615.5133(h)  which  requires  the  board 
of  each  Farm  Credit  bank  to  establish 
internal  controls  that  prevent  loss, 
fraud,  embezzlement,  and  unauthorized 
investments. 

Final  §  615.5174(d)(6)  requires  the 
board  of  directors  of  each  Farm  Credit 
bank  to  adopt  a  policy  pursuant  to 
§ 615.5174(e),  for  managing  the  IRR  that 
is  inherent  in  guaranteed  Farmer  Mac 
securities.  In  a  related  context,  the 
board's  policy  under  §  615.5174(d)(7) 
shall  establish  procedures  to  prevent 
losses  to  the  capital  and  earnings  of  the 
bank  resulting  from  transactions  in 
Farmer  Mac  securities.  Finally, 
§  615.5174(d)(8)  requires  the  board's 
policy  to  establish  procedures  selling 
these  securities  prior  to  maturity, 
without  causing  financial  loss  to  the 
bank. 

Section  615.5174(e)  requires  each 
System  bank  to  develop  and  implement 
a  comprehensive  policy  for  combatting 
IRR  in  guaranteed  Farmer  Mac  securities 
that  are  collateralized  by  fixed-rate 
mortgages.  Farmer  Mac  securities  may 
contain  IRR.  If  market  interest  rates 
increase,  the  market  value  of  the 
mortgage-related  security  declines,  and 
as  a  result,  the  investor  may  be  forced 
to  sell  the  instrument  at  a  discount. 
However,  a  significant  decline  in  market 
interest  rates  may  not  necessarily 
increase  the  market  value  of  the  security 
because  many  borrowers  will  probably 
exercise  their  contractual  option  to 
prepay  their  underlying  mortgages. 
Prepayments  deprive  investors  in 
mortgage-related  securities  of  interest 
income.  While  Farmer  Mac  guarantees 
timely  principal  and  interest  payments 
to  investors  in  the  event  of  default  by 
either  the  bonowers  or  the  holders  of 
the  subordinated  participation  interests, 
it  does  not  protect  investors  against 
prepayment  or  interest  rate  risks. 

The  FCA  received  no  comments  about 
how  the  final  regulation  should  address 
IRR  in  Fanner  Mac  securities.  The 
proposed  regulation  sought  to  contain 
the  IRR  exposure  of  Farm  Credit  banks 
to  mortgage-backed  securities  by 
allowing  them  to  invest  only  in  GNMA, 
FNMA,  FHLMC,  and  Farmer  Mac  pass- 
through  securities  that  were 
collateralized  by  either:  (1)  ARMs  that 
reprice  within  12  months  or  less;  or  (2) 
fixed-rate  mortgages  with  an  absolute 
final  maturity  of  5  years.  See  56  FR 
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6S691. 65695-65697  (December  18, 
1991).  The  FCC  responded  with  an 
alternative  that  would  authorize  Farm 
Credit  banks  to  purchase  and  hold 
certain  GNMA.  FNMA.  and  FHLMC 
mortgage-derivative  securities  that 
satisHed  three  requirements  for  limiting 
interest  rate  risk  in  their  underlying 
fixed-rate  mortgages.  However,  the  PCX) 
excluded  Farmer  Mac  securities  from  its 
proposal.  Farmer  Mac  was  silent  about 
how  the  regulation  should  treat  IRR  in 
these  securities. 

After  careful  consideration,  the  FCA 
ietermines  that  Farmer  Mac  seciu-ities 
merit  a  different  regulatory  treatment 
concerning  IRR  than  comparable 
GNMA.  FNMA,  and  FHLMC  securities. 
Except  for  those  rural  housing  loans  that 
comply  with  FNMA  or  FHLMC 
underwriting  standards.  Farm  Credit 
banks,  as  a  general  rule,  lack  statutory 
authority  to  originate,  purchase,  or  hold 
the  types  of  residential  mortgages  that 
back  GNMA,  FNMA  or  FHLMC 
mortgage-related  securities.  In  contrast. 
Farmer  Mac  securities  are  collateralized 
with  the  types  of  agricultural  and  rural 
housing  loans  that  FCBs  and  ACBs 
originate,  hold,  participate  in,  service, 
and  sell  in  the  normal  course  of 
business.  As  Farmer  Mac  warned  in  its 
comment  letter,  it  would  be  illogical  for 
the  FCA  to  unduly  restrict  the  ability  of 
Farm  Credit  banks  to  hold  these 
securities  when  they  are  authorized  to 
originate  and  hold  the  underlying  loans. 

For  this  reason,  the  FCA  now  adopts 
a  regulatory  approach  that  prohibits 
Farm  Credit  banks  from  purchasing  and 
holding  Fanrier  Mac  securities  that 
contain  greater  IRR  than  the  imderlying 
loans.  Final  §615.5174  requires  the 
board  of  directors  to  establish  the 
maximum  level  of  interest  rate  risk 
exposure  that  the  bank  shall  incur  from 
Farmer  Mac  MBSs.  CMOs  and  REMICs 
that  are  backed  Hv  fixed-rate  mortgages. 
This  regulation  permits  boards  of 
directors  to  art  ,(.■'  conservative  policies 
which  signiJuc  .iy  limit  their  banks' 
exposiu«  to  IRR  trom  guaranteed  Fanner 
Mac  securities.  For  example.  Farm 
Credit  banks  may  adopt  the  standards 
that  §  615.5140(a)(2)(iii)  applies  to 
GNMA,  FNMA,  andpHLMC  mortgage- 
related  securities. 

Final  §  615.5174(e)(1)  requires  the 
board  of  each  Farm  Credit  bank  to 
define  the  maximum  acceptable  level  of 
IRR  for  guaranteed  Farmer  Mac 
securities  by  the:  (1)  Expected  WAL  of 
these  securities;  (2)  maximum  number 
of  years  that  the  expected  WAL  of  these 
instruments  will  extend  or  shorten 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  plus 
or  minus  300  basis  points;  and  (3) 
maximum  change  in  the  price  of  these 


securities  due  to  an  immediate  and 
sustained  parallel  shift  in  the  yield 
curve  ofplus  or  minus  300  basis  points. 

The  FCA's  policy  modifies  the  threNB- 
pronged  FFIEC  test  for  gauging  IRR  in 
mortgage  derivative  products  that  are 
backed  by  fixed-rate  mortgages. 
Essentially,  the  FFIEC  test  determines 
the  point  where  mortgage  derivative 
products  assume  greater  IRR  than  an 
underlying  pool  of  30-year  fixed-rate 
loans  by  measuring  each  security  for  its: 
(1)  WAL;  (2)  WAL  sensitivity  to  a  300- 
basis  point  shift  in  interest  rates;  and  (3) 
price  sensitivity  to  a  300-basis  point 
change  in  interest  rates.  See  57  FR  4028. 
4038-39  (February  3. 1992). 

As  stated  eariier,  final  §615.5174 
forbids  Farm  Credit  banks  from 
incurring  greater  IRR  from  guaranteed 
Farmer  Mac  securities  than  from  the 
underlying  loans.  Since  the  IRR  of 
stripped  MBSs  and  residuals  typically 
exceeds  the  IRR  of  the  underlying 
mortgages.  §  615.5174(c)  prohibits  Farm 
Credit  banks  from  investing  in  these 
types  of  Farmer  Mac  securities  under 
any  circumstances. 

For  guaranteed  Fanner  Mac  CMOs 
and  REMICs  that  are  exclusively 
collateralized  by  fixed-rate,  rural 
housing  loans,  final  §  615.5174(e)(3) 
states  that  no  Farm  Credit  bank  shall  be 
exposed  to  IRR  beyond  the  level  where: 
(1)  The  expected  WAL  of  security 
exceeds  10  years;  (2)  the  expected  WAL 
of  the  security  extends  by  more  than  4 
years,  assuming  an  immediate  and 
sustained  parallel  shift  in  the  yield 
curve  of  plus  300  basis  points,  or 
shortens  by  more  than  6  years  assuming 
an  immediate  and  sustained  parallel 
shift  in  the  yield  curve  of  plus  300  basis 
points;  or  (3)  the  estimated  change  in 
the  price  of  the  security  is  more  than  17 
percent  due  to  an  immediate  and 
sustained  parallel  shift  in  the  yield 
curve  of  plus  or  minus  300  basis  points. 
Section  615.5174(e)(3)  derives  from  the 
FFIEC  standards.  This  FFIEC  test,  which 
is  based  on  the  historical  experience  of 
the  secondary  residential  mortgage 
market,  demarcates  where  a  mortgage 
derivative  product  exhibits  greater  price 
volatility  than  a  benchmark,  fixed-rate, 
30-year  residential,  mortgage-backed 
pass-through  security.  See  57  FR  4028, 
4038  (February  3, 1992). 

The  FCA  determines  that  this  three- 
pronged  FFIEC  approach  is  also 
appropriate  for  guaranteed  Farmer  Mac 
CMOs  and  REMICs  that  are  backed  by 
fixed-rate  agricultural  mortgages. 
However,  since  this  secondary  market  is 
not  sufficiently  developed  at  the  present 
time,  there  is  no  publicly  available 
benchmark  data  which  pinpoints  the 
WAL.  WAL  sensitivity,  and  price 
sensitivity  thresholds  for  agricultural 


mortgage-related  securities.  These  three 
criteria  determine  where  the  IRR  of  a 
CMO  or  REMIC  surpasses  the  IRR  of  the 
underlying  loans.  As  the  secondary 
market  for  agricultural  mortgages 
develops  over  time,  market  participants 
and  the  regulatory  agencies  will 
eventually  assemble,  process  and 
disseminate  information  which  profiles 
the  sensitivity  of  agricultural  real  estate 
loans  to  interest  rate  fluctuations.  In  the 
interim,  final  §  615.5174(e)(2)  requires 
Farm  Credit  banks  to  apply  the  three- 
pronged  test  in  §  615.5174(e)(1).  and 
determine,  on  a  case-by-case  basis, 
whether  the  IRR  of  a  Farmer  Mac 
security  backed  by  fixed-rate 
agricultural  mortgages  exceeds  the  IRR 
of  the  underlying  loans. 

The  FCA's  approach  toward 
guaranteed  Farmer  Mac  securities  is 
similar  to  the  treatment  that  other 
Federal  financial  institution  regulators 
accord  to  securities  which  are 
collateralized  by  residential  mortgages 
that  commercial  banks,  savings 
associations,  and  credit  unions 
routinely  originate  in  their  capacity  as 
primary  lenders. 

Final  §  615.5174(e)(4)  addresses 
situations  where,  subsequent  to 
purchase,  a  guaranteed  Farmer  Mac 
security  no  longer  complies  with  the 
board  of  directors'  IRR  policy.  This 
provision  requires  portfolio  managers  to 
report  to  the  bank's  board  of  directors 
about  the  status  of  those  Farmer  Mac 
securities  which  contain  interest  rate 
risk  exposure  in  excess  of  the  board's 
policy  under  §  615.5174(e)(1). 
Furthermore,  the  portfolio  managers 
shall  recommend  to  the  board  a 
comprehensive  strategy  for  preventing 
the  security  from  causing  loss  to  the 
bank's  capital  and  earnings.  This 
regulation  requires  the  board  of 
directors  of  each  FCB,  BC,  or  ACB  to 
approve  arid  implement  a  plan 
(including  any  amendments  thereto)  for 
preventing  loss  to  the  bank's  capital  and 
earnings. 

The  FCA  emphasizes  that 
§  615.5174(e)(4)  does  not  compel  the 
bank  to  divest  of  Farmer  Mac  securities 
which,  subsequent  to  purchase,  develop 
interest  rate  risk  in  excess  of  the  level 
authorized  by  board  policy,  provided 
that  there  are  other  options  for 
insulating  the  bank's  capital  and 
earnings  from  loss.  The  accounting 
treatment  for  guaranteed  Farmer  Mac 
securities  is  govemeJ  by  SFAS  No.  115, 
for  fiscal  years  beginning  after  December 
15, 1993.  The  application  of  SFAS  No. 
115  to  bank  investments  was  discussed 
in  detail  in  Section  X  of  the  preamble. 

As  long  as  the  guaranteed  Farmer  Mac 
security  remains  in  the  bank's  portfolio, 
the  portfolio  managers  shall  report,  at 
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least  quarterly,  to  the  board  about 
changes  in  the  status  of  the  investment, 
and  progress  toward  containing  loss.  All 
of  the  bank's  documentation  concerning 
its  strategy  to  prevent  such  securities 
from  causing  loss  to  the  bank's  capital 
and  earning  shall  be  available  for  review 
by  the  Office  of  Examination  at  the  FCA. 

XI.  Miscellaneous 

The  FCA  received  no  comments  about 
proposed  §  615.5141,  which  addresses 
investment  activities  by  FCS 
associations,  and  proposed  §615.5173, 
which  would  explicitly  authorize  Farm 
Credit  banks  and  associations  to 
purchase  and  hold  Class  B  common 
stock  of  Farmer  Mac  pursuant  to  section 
8.4  of  the  Act.  The  FCA  now  adopts 
§  615.5173  as  a  final  regulation  without 
any  revision.  The  FCA  now  makes  a 
technical  correction  to  §615.5141  so 
that  the  final  regulation  reflects  the 
statutory  authority  of  ACBs  to  supervise 
the  investment  activities  of  their 
affiliated  associations.  References  to  the 
ACBs  were  inadvertently  excluded  from 
the  proposed  regulation.  Additionally, 
the  FCA's  proposal  to  rename  subpart  F 
as  "Property  and  Other  Investments" 
and  to  redesignate  §  615.5150  as 
§615.5170,  §615.5151  as  §615.5171, 
and  §615.5160  as  §  615.5172  elicited  no 
comments.  Accordingly,  these 
amendments  are  now  incorporated  into 
the  final  regulations.  Subpart  F  shall 
contain  final  §§615.5170,  615.5171, 
615.5172,  615.5173.  and  615.5174. 

The  FCC  sought  a  technical 
amendment  to  proposed  §  615.5131(h), 
which  defines  \he  term  "loans."  Under 
the  proposed  regulation,  Farm  Credit 
banks  would  use  the  average  daily 
balance  of  loans  outstanding  for  the 
previous  90  days  to  calculate,  every 
quarter,  the  investment-to-loan  ratio 
under  §615.5132.  The  commenter 
asserted  that  this  calculation  should  be 
based  on  the  average  daily  balance  of 
loans  outstanding  for  the  quarter  then 
ended,  rather  than  the  previous  90  days, 
because  a  quarter  may  not  necessarily 
correspond  to  a  90-day  cycle.  The  FCA 
incorporates  this  revision  into  final  (and 
redesignated  §615.5131(i))  because  it 
enhances  the  clarity  of  the  regulation. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  seauities. 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  615  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 


PART  61S-FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POUaES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
is  revised  to  read  as  follows: 

Authority:  Sees.  1.5, 1.7, 1.10. 1.11, 1.12, 
2.2,  2.3,  2.4.  2.5.  2.12,  3.1.  3.7.  3.11.  3.25.  4.3, 
4.9.  4.14B.  4.25.  5.9.  5.17. 6.20. 6.26,  8.0.  8.4. 
8.6.  8.7. 8.8. 8.10. 8.12  of  the  Farm  Credit 
Act;  12  U.S.C  2013.  2015.  2018,  2019,  2020. 
2073.  2074.  2075,  2076,  2093,  2122,  2128, 
2132,  2146,  2154,  2160,  2202b,  2211,  2243, 
2252,  2278b.  2278b-^.  2279aa.  2279aa-4. 
2279aa-^.  2279aa-7.  2279aa-8,  2279aa-10. 
2279aa-12;  sec.  301(a)  of  Pub.  L  100-233, 
101  StaL  1568, 1608. 

2.  The  heading  of  subpart  E  is  revised 
to  read  as  follows: 

Subpart  E— investment  Management 

§§  615.5141  and  615.5142    [Removed] 

3.  Subpart  E  is  amended  by  removing 
§§615.5141  and  615.5142. 

4.  A  new  §615.5131  is  added  to 
subpart  E  to  read  as  follows: 

§615.5131    Deflnttions. 

(a)  Absolute  final  maturity  means  the 
date  on  which  the  remaining  principal 
amount  of  a  mortgage-backed  security  or 
asset-backed  security  is  due  and  payable 
(matures)  to  the  registered  owner.  It 
shall  not  mean  the  average  life,  the 
expected  average  life,  the  duration,  or 
the  weighted  average  maturity. 

(b)  Adjustable  rate  mortgage  (ARM) 
means  a  mortgage-backed  seciuity  that 
features  a  predetermined  adjustment  of 
the  interest  rate  at  regular  intervals  tied 
to  an  index. 

(c)  Asset-backed  security  (ABS)  means 
investment  securities  that  provide  for 
ownership  of  a  fractional  imdivided 
interest,  or  collateral  interests,  in  a 
specific  asset  of  a  trust  that  are  sold  and 
traded  in  the  capital  markets.  For  the 
purposes  of  this  subpart,  all  eligible 
ABSs  shall  be  collateralized  with  either 
loans  for  the  sale  of  automobiles  (CARs) 
or  credit  card  receivables  (CARDs). 

(d)  Asset/liability  management  means 
the  process  used  to  plan,  acquire,  and 
direct  the  flow  of  funds  through  a  Farm 
Credit  bank  in  order  to  generate 
adequate  and  stable  earnings  and  to 
steadily  build  equity,  while  taking 
reasonable  and  measured  business  risks. 

(e)  Collateralized  mortgage  obligation 
(CMO)  means  a  multi-class,  pay-t^ugh 
bond  representing  a  general  obligation 
of  the  issuer  backed  by  mortgage 
collateral.  Each  CMO  consists  of  a  set  of, 
at  least,  four  tranches  of  bonds  with 
difiierent  maturities  and  cashflow 
patterns.  An  accrual  bond  is  last 
tranche.  Floating  Rate  CMO  means  a 
CMO  or  REMIC  tranche  that  pays  an 


adjustable  rate  of  interest  that  is  tied  to 
a  representative  interest  rate  index. 

(f)  Federal  funds  means  funds  sold  to 
or  bought  from  a  federally  insured 
depository  institution  or  government- 
sponsored  enterprise  for  1  business  day 
which  increases  or  decreases  that 
institution's  reserve  account  of 
immediately  available  funds  with  a 
Federal  Reserve  Bank.  Tenn  Federal 
funds  means  funds  sold  to  or  bought 
from  a  federally  insured  depository 
institution  or  government-sponsored 
enterprise  under  a  callable  contract  with 
a  term  to  maturity  of  100  days  or  less. 

(g)  Interest  rate  risk  means  the  risk  of 
loss  resulting  from  the  impact  of  interest 
rate  fluctuations  upon  the  net  interest 
income  and  market  value  of  equity  of  a 
bank. 

(h)  Liquid  investments  are  assets  that 
can  be  promptly  converted  into  cash 
without  significant  loss  to  the  investor. 
In  the  money  market,  a  security  is  liquid 
if  the  spread  between  bid  and  ask  prices 
is  narrow,  and  a  reasonable  amount  can 
be  sold  at  those  prices. 

(i)  Loans  is  defined  as  in 
§  621.2(a)(13)  of  this  chapter,  and  is 
calculated  quarterly  (as  the  last  day  of 
March,  June,  September,  and  December) 
by  using  the  average  daily  balance  of 
loans  for  the  quarter  then  ended. 

(j)  Marketable  investment  is  an  asset 
that  can  be  sold  with  reasonable 
promptness  at  a  price  that  reasonably 
reflects  its  fair  value  in  an  active  and 
universally  recognized  secondary 
market. 

(k)  Market  value  of  equity  measures 
the  impact  that  interest  rate  changes 
have  upon  the  market  value  of  the 
bank's  assets,  liabiUties  and  ofT-balance- 
sheet  items. 

(1)  Mortgage-backed  securities  (MBSs) 
means  investment  securities 
collateralized  with  mortgage  loans. 
MBSs  provide  for  ownership  of  a 
fractional  undivided  interest  in  a 
specific  pool  of  mortgages.  Each  MBS 
has  a  stated  maturity,  weighted  average 
maturity,  and  coupon  rate. 

(m)  Negotiable  certificates  of  deposit 
means  a  negotiable  large-denomination 
time  deposit  with  a  specific  maturity,  as 
evidenced  by  definitive  or  book-entry 
form.  Yankee  certificate  of  deposit 
means  a  certificate  of  deposit  issued  in 
the  United  States  by  the  American 
branch  of  a  foreign  bank.  Eurodollar 
certificate  of  deposit  means  a  certificate 
of  deposit  denominated  in  United  States 
dollars  and  issued  by  an  overseas 
branch  of  a  United  States  bank  or  by  a 
foreign  bank  outside  the  United  States. 

(n)  Net  interest  income  means  the 
difference  between  interest  income  aud 
interest  expense. 
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(o)  Prime  commercial  paper  means  a 
secured  or  unsecured  promissory  note 
of  a  corporation  with  a  fixed  maturity  of 
no  more  than  270  days  that  is  rated  A- 
1  or  P-1  or  an  equivalent  rating  by  a 
nationally  recognized  credit  rating 
service. 

(pi  Real  estate  mortgage  investment 
conduit  (HEMIC)  means  a  nontaxable 
entity  (created  under  the  Tax  Reform 
Act  of  1986)  formed  for  the  sole  purpose 
of  holding  a  fiyed  pool  of  mortgages 
(both  residential  and  commercial) 
secured  by  an  interest  in  real  property 
and  issuing  multiple  classes  of  interests 
in  the  underlying  mortgages. 

(q)  Bepurchase  agreement  means  a 
transaction  where  any  Farm  Credit 
Bank,  bank  for  cooperatives,  or 
agricuhural  credit  bank  agrees  to 
purchase  a  security  from  a  counterparty 
and  to  subsequently  sell  the  same  or 
identical  security  biack  to  that 
counterparty  for  a  specified  price  with 
a  term  to  maturity  of  100  days  or  less. 

(r)  Stripped  mortgage-backed 
securities  means  securities  created  by 
segregating  the  cashflows  from  the 
underlying  mortgages  or  mortgage 
securities  to  create  two  or  more  new 
securities,  each  with  a  specified 
percentage  of  the  underlying  security's 
principal  payments,  interest  payments, 
or  combination  of  the  two.  In  their 
purest  form,  stripped  mortgage-backed 
securities  represent  mortgage-backed 
securities  that  have  been  converted  into 
interest -only  .(lO)  securities,  where  the 
investor  receives  100  percent  of  the 
interest  flows,  and  principal-only  (PO) 
securities,  where  the  investor  receives 
100  percent  of  the  principal  cashflows. 

(s)  Residual  means  a  "residual" 
interest  tranche  from  a  CMO  or  REMIC 
security  that  collects  any  cashflows 
remaining  from  the  collateral  after  the 
obligations  to  the  other  tranches  have 
been  met. 

(t)  Total  capital  is  defined  as  in 
Subpart  H — Capital  Adequacy, 
§  615.5201(1)  of  this  chapter. 

(u)  Weighted  average  maturity  (WAM) 
means  the  weighted  average  number  of 
months  to  the  final  payment  of  each 
loan  backing  a  mortgage  security, 
weighted  by  the  size  of  the  principal 
loan  balances. 

(v)  Weighted  average  life  (WAL) 
means  the  average  time  to  receipt  of 
principal,  weighted  by  the  size  of  each 
principal  payment.  Weighted  average 
life  for  CMOs  and  mortgage-backed 
securities  is  calculated  under  some 
specific  prepayment  assumptions. 

5.  The  following  sections  in  part  615 
are  redesignated  as  set  forth  in  the  table 
below: 


Redesignation  Table 


Existing  section 

New  sec- 
tion 

klAUf 

rtvw 

subpart 

615.5135(a)  

615.5132 
615.5133 
615.5170 
615.5171 
615.5172 
615.5141 

E 

615.5135(b)  

E 

615.5150 

f 

615.5151  

f 

615.5160 

F 

615.5180 

E 

6.  Newly  designated  §§615.5132  and 
615.5133  are  revised  to  read  as  follows: 

$615.5132    Investment  purpose*. 
Farm  Credit  Banks,  banks  for 
cooperatives  and  agricultural  credit 
banks  are  authorizeid  to  hold  eligible 
investments,  listed  under  §615.5140.  in 
an  amount  not  to  exceed  30  percent  of 
the  total  outstanding  loans  of  such 
banks,  for  the  purposes  of  complying 
with  the  liquidity  reserve  requirement 
of  §615.5134,  managing  surplus  short- 
term  funds,  and  for  managing  interest 
rate  risk  under  §615.5135. 

S  61 5.51 33    Investment  management 

The  board  of  directors  of  each  Farm 
Credit  Bank,  bank  for  cooperatives,  or 
agricultural  credit  bank  shall  adopt 
written  policies  regarding  the 
management  of  the  bank's  investments 
that  are  consistent  with  the  Farm  Credit 
Act  of  1971.  Farm  Credit  Administration 
regulations,  and  all  other  applicable 
statutes  and  regulations.  The  board  of 
directors  shall  also  ensure  that  the 
bank's  investments  are  safely  and 
soundly  managed  in  accordance  with 
these  vtrritten  policies,  and  that 
appropriate  internal  controls  are  in 
place  to  preclude  investment  actions 
that  undermine  the  solvency  and 
liquidity  of  the  bank.  The  board  of 
directors  shall  not  delegate  its 
responsibility  to  oversee  and  review  the 
investment  practices  of  the  bank.  The 
board  of  directors  of  each  Farm  Credit 
Bank,  bank  for  cooperatives,  or 
agricultural  credit  bank  shall,  on  an 
annual  basis,  review  these  policies,  as 
well  as  the  objectives  and  performance 
of  the  investment  portfolio.  At  a 
minimum,  the  written  policy  should 
address: 

(a)  The  purpose  and  objectives  of  the 
bank's  investment  portfolio: 

(b)  The  liquidity  needs  of  the  bank 
pursuant  to  the  requirements  of 
§615.5134; 

(c)  Interest  rate  risk  management 
pursuant  to  §615.5135; 

(d)  Permissible  brokers,  dealers,  and 
institutions  for  investing  bank  funds 
and  limitations  consistent  with 

§  615.5140  of  this  subpart,  and  the 
amount  of  funds  that  shall  be  invested 


or  placed  with  any  broker,  dealer  or 
institution; 

(e)  The  size  and  quality  of  the 
investment  portfolio; 

(f)  Risk  diversification  of  the 
investment  portfolio; 

(g)  Delegation  of  authority  to  manage 
bank  investments  to  specific  personnel 
or  committees  and  a  statement  about  the 
extent  of  their  authority  and 
responsibilities; 

(h)  Controls  to  monitor  the 
performance  of  the  bank's  investments 
and  to  prevent  loss,  h-aud. 
embezzlement,  and  unauthorized 
investments.  Quarterly  reports  about  the 
performance  of  all  investments  in  the 
portfolio  shall  be  made  to  the  board  of 
directors. 

(i)  Controls  on  investments  in  MBSs. 
CMOs.  REMlCs,  and  ABSs  that  are 
consistent  with  either  §§  615.5140(a)(2) 
or  615.5140{a)(8)(ii)  of  this  subpart,  as 
applicable,  including  parameters 
concerning  the  maximum  amount  of 
exposure  to  each  category  in  the 
investment  portfolio,  minimum  pool 
sizes,  minimum  number  of  loans  in  a 
pool,  geographic  diversification  of  loans 
in  a  pool,  maximum  allowable 
premiums  (particularly  as  related  to 
CMOs.  REMICs,  and  ARMs). 

7.  Sections  615.5134.  615.5135  and 
615.5136  are  added  to  read  as  follows: 

§  61 5.51 34    Liquidity  reserve  requirement. 

(a)  Each  Farm  Credit  Bank,  bank  for 
cooperatives,  and  agricultural  credit 
bank  shall  use  cash  and  the  eligible 
investments  under  §615.5140  of  this 
subpart  to  maintain  liquidity  sufficient 
to  fund: 

(1)  Fifty  (50)  percent  of  the  bank's 
bonds,  notes.  Farm  Credit  Investment 
Bonds,  and  interest  due  within  the  next 
90  days  divided  by  3; 

(2)  Fif^y  (50)  percent  of  the  bank's 
discount  notes  due  within  the  next  30 
days;  and 

(3)  Fifty  (50)  percent  of  the  bank's 
commercial  bank  borrowing  due  within 
the  next  30  days. 

(b)  Each  Farm  Credit  Bank,  bank  for 
cooperatives,  and  agricultural  credit 
bank  shall  separately  identify  all 
investments  that  are  held  for  the 
purpose  of  meeting  its  liquidity  reserve 
requirement  under  this  section.  All 
investments  held  in  the  liquidity  reserve 
shall  be  free  of  lien. 

(c)  The  liquidity  reserve  requirement 
shall  be  calculated  as  of  the  last  day  of 
each  month  utilizing  month  end  data. 

$  615.5135    Management  of  interest  rate 
risK. 

The  board  of  directors  oi  eacn  rariu 
Credit  Bank,  bank  for  cooperatives,  and 
agricultural  credit  bank  shall  adopt  an 
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interest  rate  risk  management  section  of 
an  asset/liability  management  policy 
which  establishes  interest  rate  risk 
exposure  limits  as  well  as  the  criteria  to 
determine  compliance  with  these  limits. 
At  a  minimum,  the  interest  rate  risk 
management  section  shall  establish 
policies  and  procedures  for  the  bank  to: 

(a)  Identify  and  analyze  the  causes  of 
risks  within  its  existing  balance  sheet 
structure; 

(b)  Measure  the  potential  impact  of 
these  risks  on  projected  earnings  and 
market  values  by  conducting  interest 
rate  shock  tests  and  simulations  of 
multiple  economic  scenarios  at  least  on 
a  auarterl  V  basis. 

(c)  Explore  and  implement  actions 
needed  to  obtain  its  desired  risk 
management  objectives; 

(d)  Document  the  objectives  that  the 
bank  is  attempting  to  achieve  by 
purchasing  eligible  investments  that  are 
authoriiedby  §615.5140  of  this  subpart: 

(e)  Evaluate  and  document,  at  least 
quarterly,  whether  these  investments 
have  actually  met  the  objectives  stated 
under  f»ragraph  (d)  of  this  section. 

$615.51M    Emergencies  Impedtng  normal 
access  of  Farm  Credit  banks  to  capital 
martlets. 

An  emergency  shall  be  deemed  to 
exist  whenever  a  Hnancial.  economic, 
agricultural  or  national  defense  crisis 
could  impede  the  normal  access  of  Farm 
Credit  banks  to  the  capital  markets. 
Whenever  the  Farm  Credit 
Administration  determines  after 
consultations  with  the  Federal  Farm 
Credit  Banks  Funding  Corporation  that 
such  an  emergency  exists,  the  Farm 
Credit  Administration  Board  shall,  in  its 
sole  discretion,  adopt  a  resolution  that: 

(a)  Increases  the  amount  of  eligible 
investments  that  Farm  Credit  Banks, 
banks  for  cooperatives  and  agricultural 
credit  banks  are  authorized  to  hold 
pursuant  to  §  615.5132  of  this  subpart; 
and/or 

(b)  Modifles  or  waives  the  liquidity 
reserve  requirement  in  §615.5134  of 
this  subpart. 

8.  Section  615.5140  is  amended  by 
revising  the  section  heading  and 
paragraph  (a);  redesignating  paragraph 
(b)  as  paragraph  (d);  and  adding  new 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§615.5140    Ellgtoie  investments  and  risk 
diversification. 

(a)  In  order  to  comply  with 
§§615.5132.  615.5134,  and  615.5135  of 
this  subpart,  each  Farm  Credit  Bank, 
bank  for  cooperatives,  and  agricultural 
credit  bank  is  authorized  to  hold  the 
following  eligible  investments, 
denominated  in  United  States  dollars: 

(1)  Obligations  of  the  United  States 
and  obligations,  other  than  mortgage- 


backed  securities,  issued  and 
guaranteed  as  to  both  principal  and 
interest  by  an  agency  or  instrumentality 
ofthe  United  States; 

(2)  Mortgage-backed  securities 
(MBSs).  as  defined  by  §  615.5131(1). 
Collateralized  Mortgage  Obligations 
(CMOs).  as  defined  by  §  615.5131(e). 
and  Real  Estate  Mortgage  Investment 
Conduits  (REMICs).  as  defined  by 
§  615.5131(p),  that  comply  with  the 
following  requirements: 

(i)  The  MBS.  CMO.  or  REMIC  shall 
either  be: 

(A)  Issued  by  the  Government 
National  Mortgage  Association  or  be 
backed  solely  by  mortgages  that  are 
guaranteed  as  to  both  principal  and 
interest  by  the  full  faith  and  credit  of  the 
United  States;  or 

(B)  Issued  by  and  guaranteed  as  to 
both  principal  and  interest  by  the 
Federal  National  Mortgage  Association 
or  the  Federal  Home  Loan  Mortgage 
Corporation  and  be  rated  not  lower  than 
AAA  (or  equivalent)  by  a  nationally 
recognized  credit  rating  service; 

(ii)  Securities  that  are  backed  by 
adjustable  rate  mortgages,  as  defined  by 
§615.S131(b).  shall  have  a  repricing 
mechanism  of  12  months  or  less  tied  to 
an  index. 

(iii)  CMOs.  REMICs.  and  fixed-rate 
MBSs  shall  satisfy  the  following  three 
tests  at  the  time  of  purchase  and  each 
quarter  thereafter: 

(A)  The  expected  weighted  average 
life  (WAL)  of  the  instrument  does  not 
exceed  5  years; 

(B)  The  expected  WAL  does  not 
extend  for  more  than  2  years  assuming 
an  immediate  end  sustained  p>arallel 
shift  in  the  yield  curve  of  plus  300  basis 
points,  nor  shorten  for  more  than  3 
years  assuming  an  immediate  and 
sustained  parallel  shift  in  the  yield 
curve  of  minus  300  basis  points;  and 

(C)  The  estimated  change  in  price  is 
not  more  than  10  percent  due  to  an 
immediate  and  sustained  parallel  shift 
in  the  yield  curve  of  plus  or  minus  300 
basis  points. 

In  applying  the  tests  of  paragraphs 
(a)(2)(iii)  (A).  (B).  and  (C)  of  this  section, 
each  Farm  Credit  Bank,  bank  for 
cooperatives,  or  agricultural  credit  bank 
shall  rely  on  verifiable  information  to 
support  all  of  its  assumptions  (including 
prepayment  assumptions)  concerning 
the  collateral  mortgages  that  back  the 
security.  All  assumptions  that  form  the 
basis  of  the  bank's  analysis  of  the 
security  and  its  underlying  collateral 
shall  be  available  for  review  by  the 
Office  of  Examination  of  the  Farm 
Credit  Administration.  Subsequent 
changes  in  the  bank's  assumptions 
about  the  MBS.  CMO.  or  REMIC,  shall 


be  documented  in  writing.  The  analysis 
of  each  security  shall  be  performed  prior 
to  purchase,  and  each  quarter 
subsequent  to  purchase.  If  at  any  time 
after  purchase,  a  MBS.  CMO.  or  REMIC, 
no  longer  complies  with  any 
requirement  in  paragraphs  (a)(2)(iii)  (A), 
(B).  or  (C)  of  this  section,  the  bank  shall 
divest  the  security  in  accordance  with 
§615.5142  of  this  part. 

(iv)  A  floating-rate  CMO  debt  class 
shall  not  be  subject  to  paragraphs 
(a)(2)(iii)  (A)  and  (B)  of  this  section  if  at 
the  time  of  purchase,  or  each 
subsequent  quarter,  it  bears  a  rate  of 
interest  that  is  below  the  contractual  cap 
on  the  instrument. 

(v)  The  following  instruments  do  not 
qualify  as  eligible  investments  for  the 
purpose  of  this  section: 

(A)  Stripped  mortgage-backed 
securities,  as  defined  in  §615.5131(r). 
including  Interest  Only  (lO)  and 
Principal  Only  (PO)  classes; 

(B)  Inverse  floating  rate  debt  classes 
investments. 

(vi)  MBSs.  CMOs.  and  REMICs  that 
are  issued  by  the  Government  National 
Mortgage  Association,  or  are  backed 
solely  by  mortgages  that  are  guaranteed 
as  to  both  principal  and  interest  by  the 
full  faith  and  credit  ofthe  United  States 
shall  not  be  subject  to  restrictions  on  the 
amount  that  a  bank  may  hold  in  its 
investment  portfolio; 

(vii)  MBSs.  CMOs.  and  REMICs  that 
are  issued  or  guaranteed  as  to  principal 
and  interest  by  the  Federal  National 
Mortgage  Association  or  the  Federal 
Home  Loan  Mortgage  Corporation  shall 
not  exceed  50  percent  of  the  bank's  total 
investment  portfolio. 

(3)  Obligations  of  the  International 
Bank  for  Reconstruction  and 
Development  (The  World  Bank); 

(4)  Bankers  acceptances,  not  to  exceed 
30  percent  ofthe  bank's  total  investment 
portfolio; 

(5)  Negotiable  certificates  of  deposit, 
as  defined  in  §615.5131(m).  that  mature 
within  1  year  or  less,  in  an  amount  not 
to  exceed  25  percent  ofthe  total 
investment  portfolio  of  any  Farm  Credit 
Bank,  bank  for  cooperatives,  or 
agricultural  credit  bank.  Any  portion  of 
a  domestic  or  Yankee  certificate  of 
deposit  that  is  not  insured  by  either  the 
Federal  Deposit  Insurance  Corporation 
or  the  National  Credit  Union 
Administration,  shall  be  held  in  a 
depository  institution  that  maintains  at 
least  a  rating  of  B/C,  or  its  equivalent  by 
a  nationally  recognized  credit  rating 
service.  Eurodollar  certificates  of 
deposit  that  are  not  insured  by  the 
Federal  or  national  government  ofthe 
host  country  shall  be  held  at  banks 
maintaining  a  rating  of  B/C  or  better, 
and  the  country  where  the  account  is 
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located  shall  receive  an  AAA  rating  (or 
equivalent)  for  political  and  economic 
stability  from  a  nationally  recognized 
credit  rating  service; 

(6)  Federal  funds  and  Term  Federal 
funds,  as  defined  in  §615.5131(0  of  this 
subpart,  that  are  held  either  in  federally 
insured  depository  institutions  that 
maintain  a  rating  of  B/C  or  better,  or 
with  other  government-sponsored 
enterprises.  Federal  funds  and  Term 
Federal  funds  shall  not  exceed  25 
percent  of  the  bank's  total  investment 
portfolio; 

(7)  Prime  commercial  paper,  as 
defined  by  §615.5131(0)  of  this  subpart, 
shall  not  exceed  30  percent  of  the  bank's 
total  investment  portfolio.  In  the  event 
that  the  prime  commercial  paper  is 
issued  by  a  corporation  located  outside 
the  United  States,  the  country  where  the 
corporation  is  incorporated  shall 
maintain  a  rating  for  political  and 
economic  stability  of  AAA  or  its 
equivalent  by  a  nationally  recognized 
credit  rating  service. 

(8)  Garporate  debt  obligations  and 
ABSs.  not  to  exceed  15  percent  of  the 
bank's  investment  portfolio,  pursuant  to 
the  following  requirements: 

(i)  Corporate  debt  obligations  shall: 

(A)  Maintain  at  least  a  rating  of  AA. 
or  its  equivalent,  by  a  nationally 
recognized  credit  rating  service,  and 
when  applicable,  the  foreign  country 
where  the  corporate  debtor  is 
incorporated  shall  maintain  an  AAA 
rating  or  its  equivalent  for  political  and 
economic  stability; 

(B)  Qualify  as  a  marketable 
investment  pursuant  to  §615.5131(1); 

(C)  Mature  within  5  years  or  less  fhjm 
the  time  of  purchase; 

(D)  Not  be  convertible  into  equity 
securities. 

(ii)  Asset-backed  securities,  as  defined 
by  §  615.5131(c)  shall: 

(A)  Mature  within  5  years  or  less  ft-om 
the  time  of  purchase; 

(B)  Maintain  at  least  a  rating  of  AAA, 
or  its  equivalent,  by  a  nationally 
recognized  credit  rating  service. 

(9)  Repurchase  agreements,  as  defined 
in  §  615.5131(q),  collateralized  by 
eligible  investments  authorized  by  this 
section  that  mature  within  100  days  or 
less. 

(10)  Full  faith  and  credit  obligations 
of  any  State,  territory,  or  possession  of 
the  United  States,  or  political 
subdivision  thereof,  including  any 
agency,  corporation,  or  instrumentality 
of  any  State,  territory,  possession,  or 
political  subdivision  thereof,  provided 
that  the  obligations: 

(i)  Maintain  at  least  a  rating  of  A,  or 
the  equivalent,  by  a  nationally 
recognized  credit  rating  service; 


(ii)  Mature  within  10  years  from  the 
date  of  purchase;  and 

(iii)  Qualify  as  marketable 
investments  within  the  meaning  of 
§615.5131(j)  of  this  subpart. 

(11)  Other  investments,  as  authorized 
by  the  Farm  Credit  Administration,  that 
manifest  the  following  characteristics: 

(i)  A  short  maturity; 

(ii)  Qualify  as  a  marketable 
investment  pursuant  to  §615.5131(1)  of 
this  subpart; 

(iii)  Maintain  a  high  investment  rating 
by  a  nationally  recognized  credit  rating 
service. 

(b)  Except  for  eligible  investments 
covered  by  paragraphs  (a)(1)  and  (2)  of 
this  section,  each  Farm  Credit  Bank, 
bank  for  cooperatives,  or  agricultural 
credit  bank  shall  not  invest  more  than 
twenty  (20)  percent  of  its  total  capital  in 
eligible  investments  issued  by  any 
single  institution,  issuer,  or  obligor. 

ip)  Each  Farm  Credit  Bank,  bank  for 
cooperatives,  and  agricultural  credit 
bank  shall  perform  ongoing  evaluations 
of  all  eligible  investments  held  in  its 
portfolio.  Each  bank  shall  support  its 
evaluation  with  the  most  recent  credit 
rating  of  each  investment  by  at  least  one 
nationally  recognized  credit  rating 
service. 


9.  Newly  designated  §615.5141  is 
revised  to  read  as  follows: 

§  61 5^1 41    Association  investment 
portfoilos. 

Each  Farm  Credit  Bank  and 
agricultural  credit  bank  shall  review 
annually  as  of  June  30  or  December  31 
the  investment  portfolios  of  every 
Federal  land  bank  association, 
production  credit  association, 
agricultural  credit  association,  and 
Federal  land  credit  association  in  the 
district.  Associations  are  authorized  to 
hold  eligible  investments  pursuant  to 
§§  615.5140  and  615.5174  as  authorized 
by  their  Farm  Credit  Bank  or 
agricultural  credit  bank.  Each  Farm 
Credit  Bank  and  agricultural  credit  bank 
shall  assist  the  associations  in  managing 
their  investment  portfolios  to  reduce 
interest  rate  risk  and  to  invest  surplus 
short-term  funds. 

10.  A  new  §  615.5142  is  added  to  read 
as  follows: 

§615.5142    Disposal  of  ineilgible 
investments. 

(a)  Any  Farm  Credit  Bank,  bank  for 
cooperatives,  or  agricultural  credit  bank 
that  holds  investments  that  are  not  in 
compliance  with  §615.5140  shall 
dispose  of  such  investments  within  6 
months  of  the  effective  date  of  the  final 
regulation  unless  the  director  of  the 
Office  of  Examination  approves  in 


writing  a  comprehensive  written  plan  to 
comply  with  §615.5140.  The  Office  of 
Examination  shall  consider  whether  the 
proposed  plan  will  enable  the  bank  to 
dispose  of  impermissible  investments 
within  a  reasonable  period  of  time, 
without  a  substantial  loss  to  the 
earnings  or  capital  of  the  bank. 

(b)  Each  Farm  Credit  Bank,  bank  for 
cooperatives,  or  agricultural  credit  bank 
shall  dispose  of  investments  that 
complied  with  §  615.5140  at  the  time  of 
purchase,  but  subsequently  became 
ineligible,  within  6  months  after  the 
date  that  such  investments  became 
ineligible  unless  the  director  of  the 
Office  of  Examination  approves  in 
writing  a  comprehensive  written  plan  to 
comply  with  §615.5140.  The  Office  of 
Examination  shall  consider  whether  the 
proposed  plan  will  enable  the  bank  to 
dispose  of  impermissible  investments 
within  a  reasonable  period  of  time, 
without  a  substantial  loss  to  the 
earnings  or  capital  of  the  bank.  Prior  to 
the  time  that  the  investment  is  actually 
divested,  the  managers  of  the  bank's 
investment  portfolio  shall  report  to  the 
board  of  directors,  at  least  quarterly,  the 
status  of  the  investment,  including  the 
conditions  causing  ineligibility,  and 
divesture  plans. 

11.  The  neading  for  subpart  F  is 
revised  to  read  as  follows: 

Subpart  F— Property  and  Other 
Investments 

12.  Sections  615.5173  and  615.5174 
are  added  to  read  as  follows: 

§615.5173    Steele  of  the  Federai 
Agricultural  Mortgage  Corporation. 

Banks  and  associations  of  the  Farm 
Credit  System  are  authorized  to 
purchase  and  hold  Class  B  common 
stock  of  the  Federal  Agricultural 
Mortgage  Corporation  pursuant  to 
section  8.4  of  the  Farm  Credit  Act. 

§615.5174    Mortgage-related  securities 
issued  or  guaranteed  by  the  Federal 
Agricultural  Mortgage  Corporation. 

(a)  Pursuant  to  sections  1.5(15), 
3.1(13)(A).  and  7.2(a)  of  the  Farm  Credit 
Act.  Farm  Credit  Banks,  banks  for 
cooperatives,  and  agricultural  credit 
banks  are  authorized  to  purchase  and 
hold  mortgage-backed  securities  (MBSs). 
as  defined  by  §615.5131(1). 
collateralized  mortgage  obligations 
(CMOs).  as  defined  by  §  615.5131(e). 
and  Real  Estate  Mortgage  Investment 
Conduits  (REMlCs).  as  defined  by 
§  615.5131(p),  that  are  guaranteed  as  to 
both  principal  and  interest  by  the 
Federal  Agricultural  Mortgage 
Corporation,  in  an  amount  that  does  not 
exceed  20  percent  of  the  total 
outstanding  loans  of  such  banks. 
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(b)  Eligible  securities  under  paragraph 
(a)  of  this  section  shall  be  backed  by 
either 

(1)  Adjustable  rate  mortgages,  as 
defined  by  §  615.5131(b).  that  have  a 
repricing  mechanism  of  12  months  or 
less  that  are  tied  to  an  index;  or 

(2)  Fixed-rate  mortgages. 

(c)  Stripped  mortgage-backed 
securities,  as  defined  in  §  615.5131(r)  of 
this  part,  including  Interest  Only  (lO) 
and  Principal  Only  (PO)  classes,  and 
residuals,  as  defined  by  §615.5131(8) 
are  not  eligible  investments  for  the 
purposes  of  this  section; 

(a)  The  board  of  directors  of  each 
Farm  Credit  Bank,  bank  for 
cooperatives,  and  agricuhural  credit 
bank  shall  adopt  written  policies  and 
procedures  that  bank  managers  shall 
follow  in  purchasing,  holding  and 
managing  eligible  mortgage-related 
securities  that  are  fully  guaranteed  as  to 
both  prindpal  and  interest  by  the 
Federal  Agricultural  Mortgage 
Corporation.  Quarterly  reports  about  the 
performance  of  all  investments  in 
securities  that  are  guaranteed  as  to  both 
prindpal  and  interest  by  the  Federal 
Agricultural  Mortgage  Corporation  shall 
be  made  to  the  board  of  directors.  The 
board  of  directors  of  each  Farm  Credit 
Bank,  bank  for  cooperatives,  or 
agricultural  credit  bank  shall,  on  an 
annual  basis,  review  these  policies  and 
procedures,  as  well  as  the  performance 
of  eligible  Federal  Agricultural  Mortgage 
Corporation  securities  that  such  bank 
holds  as  an  investment  pursuant  to  this 
section.  At  a  minimum,  the  written 
policy  should  address: 

(1)  The  purpose  and  objectives  of  the 
bank's  investment  in  securities  of  the 
Federal  Agricultural  Mortgage 
Corporation; 

(2)  Parameters  concerning  the  size, 
characteristics,  and  quality  of 
guaranteed  Federal  Agricultural 
Mortgage  Corporation  securities  that  the 
Farm  Credit  bank  shall  purchase  and 
hold.  At  a  minimum,  this  policy  should 
address: 

(i)  The  mix  of  guaranteed  Federal 
Agricultural  Mortgage  Corporation 
seciuities  that  are  collateralized  by 
qualified  agricultural  mortgages,  rural 
housing  loans,  and  loans  guaranteed  by 
the  Fanners'  Home  Administration 
pursuant  to  7  U.S.Q  1921  ef  seq. 

(ii)  Product  and  geographic 
diversification  in  the  loans  that  underlie 
the  securities; 

(iii)  Minimum  pool  sizes,  minimum 
number  of  loans  in  each  pool,  and 
maximum  allowable  premiums  for 
CMOS,  REMICs.  and  ARMs;  and 

(iv)  The  mix  of  guaranteed  Federal 
Agricultural  Mortgage  Corporation 
securities  that  are  collateralized  by 


either  fixed-rate  loans  or  adjustable  rate 
loans  that  reprice  at  least  annually, 
based  on  changes  in  a  published  index. 

(3)  Delegation  of  autnority  to  manage 
bank  investments  in  guaranteed 
securities  of  the  Federal  Agricuhiual 
Mortgage  Corporation  to  spedfic 
personnel  or  committees  and  a 
statement  about  the  extent  of  their 
authority  and  responsibility. 

(4)  Permissible  brokers,  dealers,  and 
other  intermediaries  for  conducting 
purchase  and  sale  transactions 
involving  securities  that  are  guaranteed 
as  to  principal  and  interest  by  the 
Federal  Agricultural  Mortgage 
Corporation; 

(5)  Controls  to  monitor  the 
performance  of  the  bank's  investments 
in  guaranteed  Federal  Agricultural 
Mortgage  Corporation  securities  for  the 
purposes  of  preventing  loss,  fraud, 
embezzlement,  and  unauthorized 
investments; 

(6)  Management  of  interest  rate  risk  in 
these  securities  piu'suant  to  paragraph 
(e)  of  this  section; 

(7)  Procedures  to  prevent  losses  to  the 
capital  and  earnings  of  the  bank; 

(8)  Procedures  for  the  orderly  sales  of 
these  securities  prior  to  maturity. 

(e)  Each  Farm  Credit  Bank,  bank  for 
cooperatives,  and  agricultural  credit 
bank  shall  manage  interest  rate  risk 
inherent  in  guaranteed  mortgage-related 
seciuities  of  the  Fed«-al  Agricultural 
Mortgage  Corporation  pursuant  to  the 
written  policy  that  its  board  of  directors 
adopts  under  paragraph  (c)(5)  of  this 
section,  subject  to  the  following 
requirements: 

U)  The  policy  of  the  board  of 
directors  shall  establish,  pursuant  to  the 
following  fcHinula.  the  maximum  level 
of  interest  rate  risk  exposure  that  the 
bank  shall  incur  from  CMOs  and 
REMICs  that  are  backed  by  fixed-rate 
mortgages: 

(i)  The  expected  weiglited  average  life 
(WAL)  of  the  instrument; 

(ii)  The  maximum  number  of  years 
that  the  expected  WAL  of  these 
instruments  will  extend  assuming  an 
immediate  and  sustained  parallel  shift 
in  the  yield  curve  of  plus  300  basis 
points,  or  shorten  assuming  an 
immediate  and  sustained  parallel  shift 
in  the  yield  curve  of  minus  300  basis 
points;  and 

(iii)  The  maximum  change  in  the 
price  of  these  securities  due  to  an 
immediate  and  sustained  parallel  shift 
in  the  yield  curve  of  plus  or  minus  300 
basis  points. 

(2)  For  CMOs  and  REMICs  that  are 
guaranteed  as  to  prindpal  and  interest 
by  the  Federal  Agricultural  Mortgage 
Corporation,  and  are  c(  Uateralized  by 
fixed-rate  agricultural  loans,  the  boarid 


of  directors  of  each  Farm  Credit  bank 
shall  implement  a  policy,  pursuant  to 
the  requirements  of  paragraph  (eMl)  of 
this  section,  where  at  the  time  of 
purchase  or  any  quarter  thereafter,  the 
interest  rate  risk  of  the  security  never 
exceeds  the  interest  rate  risk  in  the 
underlying  mortgages. 

(3)  For  Q40s  and  REMICs  that  are 
guaranteed  as  to  prindpal  and  interest 
by  the  Federal  Agricultural  Mortgage 
Corporation,  and  are  exclusively 
collateralized  by  fixed-rate  rural 
housing  loans,  the  board  of  directors  of 
each  Farm  Credit  bank  shall  not.  under 
any  circimistances,  implement  a  policy 
pursuant  to  paragraph  (d)(1)  of  this 
section  where,  at  the  time  of  purchase 
or  each  quarter  thereafter: 

(i)  The  expected  WAL  of  security 
exceeds  10  years; 

(ii)  The  expected  WAL  of  the  security 
extends  by  more  than  4  years,  assuming 
an  immediate  and  sustained  parallel 
shift  in  the  yield  curve  of  plus  300  basis 
points,  or  shortens  by  more  than  6  years 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  plus 
300  basis  points;  or 

(iii)  The  estimated  change  in  the  price 
of  the  security  is  more  than  17  percent 
due  to  an  immediate  and  sustained 
parallel  shift  in  the  yield  dure  of  plus 
or  minus  300  basis  points. 

(4)  If  at  any  time  subsequent  to 
purchase,  a  mortgage-related  security 
that  is  guaranteed  as  to  both  principal 
and  interest  by  the  Federal  Agricultural 
Mortgage  Corporation  no  longer 
complies  with  the  interest  rate  risk 
policy  that  the  bank's  board  of  directors 
adopted  under  paragraph  (d)(1)  of  this 
section: 

(i)  The  portfolio  managers  shall  report 
to  the  board  of  directors  about  the  status 
of  the  investment,  and  the  conditions 
that  are  causing  excessive  interest  rate 
risk  in  the  security.  The  portfolio 
manrgers  shall  also  recommend  to  the 
board  of  directors  a  comprehensive  plan 
to  prevent  loss  to  the  bank's  capital  and 
earriin^s. 

(ii)  'ibe  board  of  directors  of  each 
Farm  u^it  bank  shall  adopt  and 
implement  a  comprehensive  pohcy  to 
prevent  the  investment  from  causing 
loss  to  the  bank's  capital  and  earnings. 
Any  amendment  to  the  plan  shall  also 
be  approved  by  the  bank's  board  of 
directors; 

(iii)  Until  the  security  is  actually 
divested,  the  portfolio  managers  shall 
report  to  the  board  of  directors,  at  least 
quailerly,  about  changes  in  the  status  of 
the  investment,  and  the  effect  of  the 
policy  to  prevent  loss  to  the  bank's 
capital  and  earnings. 

(iv)  All  documentation  regarding  the 
formulation,  adoption,  implementation. 
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and  revision  of  the  plan  to  prevent  the 
security  from  causing  loss  to  the  bank's 
capital  and  earnings  shall  be  available 
for  review  by  the  Office  of  Examination 
of  the  Farm  Credit  Administration. 

Dated:  Noveml)er  18. 1993. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  93-29138  Filed  11-29-93;  8:45  ami 

BHUNQ  COOC  (TOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-191-AD;  Amendment 
39-8748:  AD  93-23-12] 

Alrworttiiness  Directives;  Learjet  Inc. 
Model  60  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  L«arjet  Model  60 
airplanes.  This  action  requires 
deactivation  of  the  auxiliary  cabin  and 
cockpit  heating  systems  and  installation 
of  placards.  This  amendment  is 
prompted  by  a  report  of  a  fire  in  the  aft 
fuselage,  resulting  from  miswiring  that 
was  installed  in  an  auxiliary  cabin 
heater  during  manufacture.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  overheating  of  the  auxiliary 
cabin  and  cockpit  heaters,  which  could 
potentially  result  in  a  fire. 
DATES:  Effective  December  15.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15.  1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  31,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-1Q3, 
Attention:  Rules  Docket  No.  93-NM- 
191-AD.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Learjet 
Inc..  P.O.  Box  7707.  Wichita.  Kansas 
67277-7707.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington;  or  at  the 
FAA.  Small  Airplane  Directorate. 
Wichita  Aircraft  Certification  Office 


(AGO),  1801  Airport  Road,  Room  100. 
Mid-Continent  Airport.  Wichita.  Kansas; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Dale  Bleakney.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ACE- 
130W,  FAA.  Small  Airplane  Directorate, 
Wichita  ACO,  1801  Airport  Road,  room 
100.  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4135;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  recently  received  a  report  of  a  fire 
that  broke  out  in  the  af^  fuselage  of  a 
Learjet  Model  60  airplane  during 
regularly  scheduled  ground 
maintenance  of  the  airplane.  A  short 
circuit  occurred  in  the  thermal  fuses, 
which  allowed  electrical  current  to 
continue  to  flow  to  the  auxiliary  cabin 
and  cockpit  heaters.  The  heaters 
apparently  had  been  wired  incorrectly 
during  manufacture;  therefore,  when 
overheating  occurred,  the  fan  turned  off, 
but  the  heating  elements  still  received 
power.  The  airplane  manufacturer  has 
confirmed  other  cases  in  its  fleet  of 
miswiring  of  these  heaters  during 
manufacture.  Normally,  these  heaters 
are  wired  in  such  a  manner  that  they 
will  only  operate  on  the  ground. 
However,  in  light  of  this  incident,  it  is 
possible  that  a  miswired  heater  could 
operate  while  a  Model  60  airplane  is  in- 
flight. This  condition,  if  not  corrected, 
could  result  in  overheating  of  the 
auxiliary  cabin  and  cockpit  heaters, 
which  could  potentially  result  in  a  fire. 

The  FAA  has  reviewed  and  approved 
Learjet  Alert  Service  Bulletin  SB  A60- 
21-1,  dated  November  1, 1993.  that 
describes  procedures  for  deactivation  of 
the  auxiliary  cabin  and  cockpit  heating 
systems  and  installation  of  a  placard 
that  reads.  "Cabin  and  Cockpit  Heat 
Inop."  The  deactivation  procedure 
entails  disconnecting  the  electrical 
connectors  or  wiring  to  the  auxiliary 
cabin  and  cockpit  heaters. 
Accomplishment  of  this  procedure  will 
prevent  overheating  of  the  auxiliary 
cabin  and  cockpit  heaters. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  60  airplanes  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  overheating  of  the 
auxiliary  cabin  and  cockpit  heaters, 
which  could  potentially  result  in  a  fire. 
This  AD  requires  deactivation  of  the 
auxiliary  cabin  and  cockpit  heating 
systems  and  installation  of  a  placard 
stating,  "Cabin  and  Cockpit  Heat  Inop." 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-191-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordar  ce  with  Executive  Order  12612. 
it  is  deteimined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
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correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-23-12  Learjet  Inc.:  Amendment  39- 
8748.  Docket  93-NM-191-AD. 

Applicability:  All  Model  60  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  auxiliary 
cabin  and  cockpit  heaters,  which  could 
potentially  result  in  a  fire,  accomplish  the 
following: 

(a)  Within  10  flight  hours  after  the  effective 
date  of  this  AD,  deactivate  the  auxiliary  cabin 
and  cockpit  heating  systems:  and  install  a 
placard  stating,  "Cabin  and  Cockpit  Heat 
Inop"  adjacent  to  the  AUX  HT  Switch  (S44) 
on  the  co-pilot's  switch  panel;  in  accordance 
with  Learjet  Alert  Service  Bulletin  SB  A60- 
21-1,  dated  November  1, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  deactivation  and  placard 
installation  shall  be  done  in  accordance  with 
Learjet  Alert  Service  Bulletin  SB  A60-21-1, 
dated  November  1. 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
use.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Learjet  Inc..  P.O.  Box  7707, 
Wichita,  Kansas  67277-7707.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  FAA,  Wichita  ACO. 
1801  Airport  Road,  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
December  15. 1993. 

Issued  in  Renton,  Washington,  on 
November  22, 1993. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-29100  Filed  11-29-93:  8:45  am] 

BH.UNO  COOC  4910-13-P 


14  CFR  Part  39 

Pocket  No.  93-ANE-58;  Amendnnent  39- 
8745;  AD  93-23-09] 

Airworthiness  Directives;  Turtx>meca 
Arriel  1  Series  Turtx>shaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Turbomeca  Arriel 
1  series  turboshafl  engines.  This  action 
requires  repetitive  checks  for  engine 
rubbing  noise  during  gas  generator 
shutdown,  and  for  free  rotation  of  the 
gas  generator  by  rotating  the  compressor 
manually  after  the  last  flight  of  the  day. 
This  amendment  is  prompted  by  a 
report  of  an  engine  failure  due  to 
cracking  and  axial  movement  of  the  2nd 
stage  nozzle  guide  vane  causing  a  rub 
with  the  2nd  stage  turbine  disk.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  engine  failure  due 
to  rubbing  of  the  2nd  stage  turbine 
nozzle  guide  vane  with  the  2nd  stage 
turbine  disk,  which  could  result  in 
complete  engine  failure  and  damage  to 
the  aircraft. 

DATES:  Effective  December  15. 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  31. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-58. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Turbomeca,  64511  Bordes  Cedex, 
France.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive   . 
Park.  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Rumizen,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (617) 238-7137. 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  L'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  Federal  Aviation  Administration 
(FAA)  that  an  unsafe  condition  may 
exist  on  certain  Turbomeca  Arriel  1 
series  turboshaft  engines.  The  DGAC 
advises  that  they  have  received  a  report 
of  a  Turbomeca  Arriel  IB  engine  failure, 
which  resulted  in  the  crash  of  an 
Aerospatiale  AS350B  helicopter. 
Turbomeca "s  investigation  revealed  that 
the  engine  failed  due  to  thermal  low 
cycle  fatigue  cracking  and  associated 
displacement  of  the  2nd  stage  turbine 
nozzle  guide  vane,  which  resulted  in 
rubbing  with,  and  failure  of.  the  2nd 
stage  turbine  disk.  This  condition,  if  not 
corrected,  could  result  in  engine  failure 
due  to  rubbing  of  the  2nd  stage  turbine 
nozzle  guide  vane  with  the  2nd  stage 
turbine  disk,  which  could  result  in 
complete  engine  failure  and  damage  to 
the  aircraft. 

Turbomeca  has  issued  Service 
Bulletin  (SB)  No.  292  72  0181,  dated 
July  23, 1993.  that  specifies  checking  for 
engine  rubbing  noise  during  gas 
generator  shutdown,  and  for  free 
rotation  of  the  gas  generator  by  rotating 
the  compressor  manually  after  the  last 
flight  of  the  day.  The  cracking  and  axial 
movement  of  the  2nd  stage  nozzle  guide 
vane  rubbing  with  the  2nd  stage  turbine 
disk  can  be  detected  in  advance  of 
failure  by  determining  if  a  rubbing  noise 
exists  during  engine  coastdown.  The 
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DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  AD  93-1 14(B)  in 
order  to  assure  the  airworthiness  of 
these  Turbomeca  Arriel  1  series 
turboshaft  engines  in  France. 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement  in 
effect  at  the  time  of  type  certification. 
The  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  Slates. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Turbomeca  Arriel  1 
series  turboshaft  engines  of  the  same 
type  design  registered  in  the  United 
States,  the  AD  would  require  repetitive 
checks  for  engine  rubbing  noise  during 
gas  generator  shutdown,  and  for  free 
rotation  of  the  gas  generator  by  rotating 
the  compressor  manually  after  the  last 
flight  of  the  day. 

The  checks  for  engine  rubbing  noise 
during  gas  generator  shutdown  must  be 
accomplished  daily  for  the  Turbomeca 
Arriel  turboshaft  engines  Models  IB  that 
have  modification  TU  76  but  do  not 
have  modification  TU  197  or 
modification  TU  202;  and  Arriel  Models 
ID  and  IDI  that  do  not  have 
modification  TU  197  or  modiHcation  TU 
202.  For  Arriel  Models  lA,  lAl,  1A2 
that  have  modification  TU  76  but  do  not 
have  modification  TU  197  or 
modification  TU  202;  and  Arriel  Models 
IC,  iCl.  and  1C2  that  do  not  have 
modification  TU  197  or  modification  TU 
202;  the  checks  for  engine  rubbing  noise 
during  shutdown  must  be  accomplished 
at  intervals  not  to  exceed  50  hours  time 
in  service.  For  all  affected  models, 
however,  the  check  for  free  rotation  of 
the  gas  generator  must  be  accomplished 
after  the  last  flight  of  every  day.  Finally, 
a  check  for  engine  rubbing  noise  must 
be  accomplished  during  each  check  for 
free  rotation  of  the  gas  generator.  If  a 
rubbing  noise  is  detected  during  any  of 
the  checks  required  by  this  AD,  module 
M03  must  be  replaced  with  a 
serviceable  part.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

This  AD  allows  pilots  to  perform  the 
checks  for  rubbing  noises  during  gas 
generator  shutdown.  This  action  does 
not  require  special  training  beyond  that 
already  incurred  by  pilots  of  the  aircraft 
having  affected  engines,  or  the  use  of 


tools,  special  measuring  equipment,  or 
reference  to  technical  data.  Accordingly, 
the  FAA  has  determined  that  pilots  may 
perform  the  checks  required  by 
paragraphs  (a)(1)  and  ft))(l)  and  (2)  of 
this  AD  as  an  exception  to  FAR  43.3 
regarding  the  performance  of 
maintenance. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
aHiacting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-58."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  If 
it  is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-  AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-Z3-09  Turtx>nieca:  Amendment  39-8745. 
Docltet  93-ANE-58. 

Applicability:  Turtxjineca  Arriel  turboshaft 
engines  Models  IB  that.do  have  modification 
TU  76  but  do  not  have  modification  TU  197 
or  TU  202;  Arriel  Models  ID  and  IDI  that 
do  not  have  modification  TU  197  or  TU  202; 
Arriel  Models  lA,  lAl,  1A2  that  have  had 
modification  TU  76  but  do  not  have 
modification  TU  197  or  TU  202;  and  Arriel 
Models  IC.  iCl.  and  1C2  that  do  not  have 
TU  197  or  TU  202.  These  engines  are 
installed  on  but  not  limited  to  Aerospatiale 
Models  AS350B,  SA365,  and  AS565 
helicopters. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  failure  due  to  rubbing  of 
the  2nd  stage  turbine  nozzle  guide  vane  with 
the  2nd  stage  turbine  disk,  which  could 
result  in  engine  failure  and  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  For  Turbomeca  Arriel  turt>oshaft 
engines  Models  IB  that  have  modification 
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TU  76  but  do  not  have  modification  TU  197 
or  TU  202;  and  Arriel  Models  ID  and  IDI 
that  do  not  have  modification  TU  197  or  TU 
202;  accomplish  the  following: 

(1)  After  the  last  flight  of  each  day,  perform 
a  check  for  unusual  engine  rubbing  noises 
during  gas  generator  shutdown. 

(2)  After  the  last  flight  of  each  day  check 
for  free  rotation  of  the  gas  generator  by 
rotating  the  compressor  manually  in 
accordance  with  Section  2  of  Turbomeca  SB 
No.  292  72  0181,  dated  July  23. 1993. 

(3)  While  checking  for  free  rotation  of  the 
gas  generator,  perform  a  check  for  engine 
rubbing  noise  in  accordance  with  Section  2 
of  Turbomeca  SB  No.  292  72  0181,  dated  July 
23, 1993. 

(b)  For  Turbomeca  Arriel  turboshaft 
engines  Models  lA,  lAl.  lA2that  have 
modification  TU  76  but  do  not  have 
modification  TU  197  or  TU  202;  and  Arriel 
Models  IC.  ICI.  and  1C2  that  do  not  have 
modification  TU  197  or  TU  202;  accomplish 
the  following: 

(1)  Within  50  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  perform  a 


check  for  unusual  engine  rubbing  noise 
during  gas  generator  shutdown. 

(2)  Thereafter,  at  intervals  not  to  exceed  50 
hours  TIS  since  the  last  check,  perform  a 
check  for  unusual  engine  rubbing  noise 
during  gas  generator  shutdown. 

(3)  After  the  last  flight  of  each  day  check 
for  free  rotation  of  the  gas  generator  by 
rotating  the  compressor  manually  in 
accordance  with  Section  2  of  Turbomeca  SB 
No.  292  72  0181,  dated  July  23. 1993. 

(4)  While  checking  for  6«e  rotation  of  the 
gas  generator,  perform  a  check  for  engine 
rubbing  noise  in  accordance  with  Section  2 
of  Turbomeca  SB  No.  292  72  0181,  dated  July 
23. 1993. 

(c)  If  any  engine  rubbing  noise  is  detected 
during  the  checks  required  by  paragraphs  (a) 
and  (b)  of  this  AD,  prior  to  further  flight 
replace  module  M03  with  a  serviceable 
module. 

(d)  The  checks  required  by  paragraphs 
(a)(1)  and  (b)(1)  and  (2)  of  this  AD  may  be 
performed  by  the  pilot.  The  checks  must  be 
recorded  in  accordance  with  FAR  §43.9  and 
FAR  §  91.417(a)(2)(v).  and  the  records  must 


be  maintained  as  required  by  the  applicable 
FAR. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  checks  shall  be  done  in  accordance 
with  the  following  service  document: 


Document  No. 

Pages 

Revision 

Date 

Turtxjmeca  SB  292  72  0181 

1-3 

Original  .... 

July  23.  1993  . 

Totalpages:  3. 

This  incorp>oration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Turbomeca,  64511  Bordes  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA. 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England  Executive 
Park.  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW.,  suite  700,  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
December  15, 1993.  Issued  in  Burlington. 
Massachusetts,  on  November  19. 1993. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-29239  Filed  11-29-93;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  9»-AGL-7] 

Amended  Class  E2  Airspace  Area; 
Dickinson,  ND;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  designation  of  the 
Dickinson,  North  Dakota,  Class  E2 
airspace  area  published  in  a  final  rule 
on  October  19, 1993,  Airspace  Docket 
Number  93-AGL-7. 
EFFECTIVE  DATE: 
1994J 


SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  93-25634, 
Airspace  Docket  93-AGL-7,  published 
on  October  19, 1993.  (58  FR  53859), 
modified  the  description  of  the 
Dickinson,  North  Dakota  Class  E2 
airspace  area.  An  error  was  discovered 
in  the  grammar  used  for  the  effective 
dates  and  times  of  the  airspace.  This 
action  corrects  that  error  by  correcting 
the  grammar  in  the  effective  dates  and 
times  of  the  airspace.  This  change  does 
not  affect  the  description  of  the  Class  E2 
airspace  area. 

Correction  to  Final  Rule 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  the  Dickinson,  North 
Dakota,  Class  E2  airspace,  as  published 
in  the  Federal  Register  on  October  19, 
1993  (58  FR  53859),  (Federal  Register 
Document  93-25634;  page  53859, 
column  3),  is  corrected  in  the 
amendment  to  the  incorporation  by 
reference  14  CFR  71.1  as  follows: 

PART  71.1— {CORRECTEDl 

Paragraph  6002  CJass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

AGL  ND  E2  Dickinson,  ND  (Corrected] 

By  replacing  the  word  "terms"  in  the  last 


0901,  UTC,  March  3,  sentence  with  the  word  "times 


Issued  in  Des  Plaines.  Illinois  on  November 
16, 1993. 

John  P.  Cuprisin, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  93-29290  Filed  11-29-93;  8:45  am) 

WLUNO  CODE  4»1»-13.4i 


14  CFR  Part  97 

Pocket  No.  27530;  Amdt  No.  1573] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspwce 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 
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Incorporation  by  reference — approved 

by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  OfTice  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  COfffACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPI.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3. 8260-. 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 


the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  fiight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  iiil4  CFR  Part  97 

Air  traffic  control.  Airports. 
Incorporation  by  reference.  Navigation 
(Air).  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington.  DC  on  November  19. 
1993. 

Thomas  C  Accardi. 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348.  1354(a). 
1421  and  1510:  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97-449,  January  12.  1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25.  97.27,  97.29,  97.31.  97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOaOME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNA V  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*  *  •  Effective  February  3.  1994 

Monroeville.  AL.  Monroe  County,  VOR  RWY 

3.  Amdt.  8 

Monroeville.  AL,  Monroe  County,  VOR  RWY 

21.  Amdt.  8 
Charlotte.  NC.  Charlotte/Douglas  Intl.  VOR/ 

DME  RWY  18R.  Amdt.  6 
Charlotte,  NC.  Charlotte/Douglas  Intl.  LOC 

BC  RWY  23.  Amdt.  9 
Dayton.  TN,  Mark  Anton.  VOR/DME-A. 

Amdt.  2.  CANCELLED 
Dayton.  TN.  Mark  Anton.  NDB  RWY  3. 

Amdt.  1 
Dayton,  TN,  Mark  Anton,  RNAV  RWY  21. 

Amdt.  1.  CANCELLED 

•  *  *  Effective  January  6.  1994 

Mount  Sterling,  IL,  Mount  Sterling  Muni, 

VOR/DME-A.  Orig. 
Indianapolis.  IN.  Indianapolis  Terry,  VOR 

RWY  36.  Amdt.  8 
Indianapolis.  IN.  Indianapolis  Terry,  NDB 

RWY  36.  Amdt.  4 
Indianapolis.  IN.  Indianapolis  Terry.  ILS 

RWY  36,  Amdt.  4 
Indianapolis,  IN.  Indianapolis  Terry.  VOR/ 

DME  RNAV  RWY  18.  Amdt.  6 
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Creat  Bend.  KS.  Great  Bend  Muni.  NDB-A. 

Amdf.  5 
C;reat  Bend.  KS.  Great  Bend  Muni.  NDB  RWY 

35.  Amdt.  2 
lola.  KS,  Allen  County.  NDB  RWY  35.  Amdt 

1.  CANCELLED 
Louisville.  KY.  Bowman  Field,  VOR  RWY  14 

Amdt.  9 
LouisviUe.  KY.  Bowman  Field.  VOR  RWY  24 

Amdt.  6 
Louisville,  KY.  Bowman  Field.  VOR  RWY  32 

Amdt.  14 
Louisville.  KY.  Bowman  Field.  NDB  RWY  32 

Amdt- 15 
Frenchville.  ME.  Northern  Aroostook 

Regional.  NDB  RWY  32,  Amdt.  4 
Waterville,  ME,  Waterville  Robert  Lafleur 

VOR/DME  RWY  5,  Amdt.  7 
Waterville.  ME.  Waterville  Robert  Lafleur. 

NDB  RWY  5.  Amdt.  1 
Waterville,  ME.  Waterville  Robert  Lafleur 

ILS  RWY  5.  Amdt.  2 
Greenville.  MI.  Greenville  Muni.  VOR/DME 

A.Orig. 
Moose  Lake.  MN.  Moose  Lake  Carlton 

County.  NDB  RWY  4.  Orig. 
Kansas  Citv.  MO,  Kansas  City  Intl,  ILS  RWY 

19R.  Amdt.  9 
Claremont.  NH,  Claremont  Muni.  NDB-A 

Orig. 
It.haca,  NY,  Tompkins  County,  ILS  RWY  32, 

Amdt  4 
Tiffin,  OH,  Seneca  County,  VOR  RWY  6. 

Amdt  8 
Tiffin,  OH,  Seneca  County,  NDB  RWY  24, 

Amdt  7 
Goldsby,  OK,  David  Jay  Perrv,  VOR/DME 

RWY  31,  Orig. 
Cumberland,  Wl.  Cumberland  Muni.  VOR/ 

DME  RWY  27.  Amdt.  2 
Cumberland.  WI.  Cumberland  Muni.  NDB 

RWY  9.  Amdt.  l 
Fort  Atkinson.  WI,  Fort  Atkinson  Muni. 

VOR-A.  Orig. 
Land  O'Ukes.  WI.  Kings  Land  O'Ukes.  NDB 

RWY  14.  Amdt  8 
Manitowish  Waters,  WI.  Manitowish  Waters, 
NDB  RWY  32,  Orig. 

•  *  •  Effective  December  9.  1993 

fonesboro,  AR,  Jonesboro  Muni,  ILS  RWY  23 

Orig. 
San  Bernardino,  CA,  San  Bernardino 

International,  ILS  RWY  6.  Orig. 
Chicago.  IL,  Chicago-OHare  Intl,  ILS  RWY 

32R,  Amdt  20 
Indianapolis,  IN,  Indianapolis  Intl,  ILS  RWY 

23R,  Amdt  9 
Kansas  City,  MO.  Kansas  City  Inf '1.  ILS  RWY 

19L,Orig. 
San  Angelo.  TX.  Mathis  Field,  Radar-l,  Orig. 

•  *  •  Effective  November  15.  1993 

Fredericksbuig.  VA.  Shannon.  VOR  RWY  24 

Amdt.  7 
Fredericksburg,  VA,  Shannon,  NDB  RWY  24 

Amdt.  1 

•  *  •  Effective  November  11. 1993 

Tuscaloosa,  AL,  Tuscaloosa  Muni,  ILS  RWY 
4,  Amdt  14 

•  •  •  Effective  November  9.  1993 
Chicago,  IL,  Chicago  Midway,  VOR/DME 

RNAV  RWY  22L,  Amdt  3 

(FR  Doc.  93-29292  Filed  11-29-93;  8.45  am] 
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14CFRPart97 

tOodwt  No.  27531;  Amdt  No.  1574] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGEHCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fiight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  l,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription- 
Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  I»rinting  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 


Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 

SUPPt^MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDOT 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
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conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  and  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA-certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Standard 
Instrument  Approaches,  Incorporation 
by  reference.  Navigation  (Air),  Weather. 

Issued  in  Washington,  DC  on  November  19. 
1993. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Senice. 

Adoption  of  the  Amendment  . 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  susp>ending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PAFrr  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348, 1354(a). 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L  97-449.  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27, 97.29, 97.31.  97.33. 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NOB.  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


Effective 


11/03/93  ... 
11/08/93  ... 

11/08/93  ... 

11/08«3  ... 

11/09/93  ... 

11/09/93  ... 

11/09/93  ... 

11/09/93  ... 

11/09/93  ... 

11/09«3  ... 
11/09«3  ... 

11/09/93  ... 
11/10/93  ... 
11/10«3  ... 

11/10/93  ... 

11/10/93  ... 

11/1(V93  ... 

11/12/93  ... 

11/15/93  ... 


State 


AL 
CA 

CA 

CA 

IL 

IL 

LA 

LA 

LA 

MO 
OK 

OK 
HC 
NO 

NO 

NO 

NE 

CO 

VA 


City 


Selma  . 
Ontario 


Redding  

Sacramento 

Chicago  

Chicago  

Alexandria  ... 
Opekxjsas  .. 
Winnfield 


Kansas  City 
Tulsa 


Tulsa 

RaJeigb-DLfrham , 
Raletgh-Durtiam . 

Raleigh-Durtiam . 

RaJeigh-Durtutm . 

Omaha 

Montrose 

Frederickstxjrg  ... 


Airport 


Craig  Field 
Ontario  Intl 


Reddng  Muni  

Sacramento  Metropolitan  

Chicago  Midway 

Ctiicago  Midway  

Alexandria  Esler  Regional 

St  Landry  Parish-Ahart  Field 
David  G.  Joyce 


Kansas  City  Downtown 
Tulsa  Intl 


Tulsa  Intl 

RaleiglvDurham  Intt . 
Raleigh-Durham  Intl . 

Raleigh-Durtiam  Intl , 

Raleigh-Durham  Intl . 

Epptey  AJrfieJd 

Montrose  Regional  .. 

StiaruKMi 


FDC  No. 


FDC  3/6018 
FDC  3/6089 

FDC  3/6088 

FDC  3/6090 

FDC  3/6106 

FDC  3/6114 

FDC  3/6101 

FDC  3/6102 

FDC  3/6100 

FDC  3/6108 
FDC  3/61 1 1 

FDC  3/6112 
FDC  3/6126 
FDC  3/6127 

FDC  3/6128 

FDC  3/6129 

FDC  3/6134 

FDC  3/6175 

FDC  3/6206 


SIAP 


ILS  Rwy  32  Orig-A... 
ILS  Rwy  26L  Amdt 

6... 
LOC/DME  BC  Rwy  16 

Amdt  6... 
ILS  Rwy  16R  Amdt 

12... 
ILS  Rwy  31C.  Amdt 

5... 
VOR/DME  RNAV  Rwy 

22L  Amdt  2... 
NDB  Rwy  26  Amdt 

7B... 
NDB  Rwy  17  Amdt 

1... 
NDB  Rwy  8  Amdt 

2A... 
ILS  Rwy  3,  Amdt  IB... 
VOR/DME  or  TACAN 

Rwy  8  Amdt  3... 
RADAR-1  Amdt  16... 
ILS  Rwy  5L  Amdt  3... 
ILS  Rwy  5R  Amdt 

25... 
ILS  Rwy  23L  Amdt 

5... 
ILS  Rwy  23R  Amdt 

8... 
ILS  Rwy  14R  Amot 

3... 
ILSADME  Rwy  17, 

Orig... 
VOR  Rwy  23.  Amdt 

6... 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing  Federal  Housing 
Commissioner 

24  CFR  Part  207 

[Docket  No.  R-93-1635;  Fn-3393-F-021 

RIN2S02-AF95 

Expedited  Procedures  for  RTC 
Multifamiiy  Properties 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  adopts  as  a 
final  rule  the  interim  rule  which 
implements  section  512  of  the  Housing 
and  Community  Development  Act  of 
1992.  Section  512  requires  that  the 
Secretary  promulgate  regulations  to 
expedite  the  procedure  for  processing 
applications  for  FHA  insurance  for 
multifamiiy  residential  properties 
purchased  from  and  owned  by  the 
Resolution  Trust  Corporation  (RTC). 
EFFECTIVE  DATE:  December  30, 1993. 
FOR  FURTTHER  INFORMATION  CONTACT: 
Jessica  Franklin.  Director.  Policies  and 
Procedures  Division.  Office  of  Insured 
Multifamiiy  Housing  Development,  451 
Seventh  Street.  SW..  Washington,  DC 
20410-0500,  telephone:  voice  (202) 
708-2556;  the  telecommunications 
device  for  the  deaf  (TDD)  telephone 
number  is  (202)  708-4594.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  the  information  collection 
requirements  have  been  assigned  0MB 
Control  Number  2502-0490. 

n.  Background 

Section  512  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  approved  October  28, 
1992  (HCD  Act  of  1992),  requires  that 
HUD  establish  an  expedited  procedure 
to  assist  the  RTC  in  disposing  of 
property  in  which  the  RTC  acquires  title 
and  to  ensure  the  timely  processing  of 
applications  for  loans  and  mortgages 
that  will  be  used  to  purchase 
multifamiiy  residential  property  from 
the  RTC. 


In  compliance  with  section  512  of  the 
HCD  Act  of  1992.  the  Department 
,    published  an  interim  rule  on  February 
22, 1993  (58  FR  9541)  which  authorized 
the  FHA  Commissioner  to  accept  an 
RTC-prepared  report  of  required  repairs, 
additional  improvements  proposed  by 
the  sponsor,  cost  estimate  of  the  work, 
and  real  estate  appraisal— if  the  RTC- 
prepared  report  is  completed  in 
accordance  with  HUD  program 
requirements. 

In  the  interim  rule,  we  explained  that 
upon  receiving  an  application  for 
mortgage  insurance  under  section  207 
pursuant  to  section  223(f).  HUD  usually 
performs  an  architectiutil  inspection  of 
the  property.  During  this  inspection, 
HUD  determines  the  required  repairs 
and  replacements  necessary  to  place  the 
property  in  an  acceptable  condition; 
assesses  additional  sponsor  proposed 
improvements;  determines  the  cost  of 
such  work;  performs  an  environmental 
assessment  of  the  site  and 
neighborhood;  and  performs  a  real 
estate  appraisal  of  the  property  to 
establish  the  maximum  mortgage 
amount. 

The  Department  either  performs  these 
tasks  with  its  own  staff,  or  contracts,  on 
a  project  basis,  with  a  technical 
discipline  contractor  or  a  delegated 
processor  to  perform  some  or  all  of  these 
tasks,  except  for  the  environmental 
assessment.  HUD  does  not  use  contract 
services  for  the  enviroiunental 
assessment. 

In  addition  to  preparing  the 
environmental  assessment  when  the 
Department  uses  contract  services,  the 
Department  also  reviews  the  work  of  the 
contract  technical  discipline  or 
delegated  processor;  makes  any 
necessary  corrections  to  the  work; 
makes  the  final  underwriting  decision; 
and  determines  whether  to  issue  a 
conditional  or  firm  commitment,  as 
applicable. 

The  RTC  also  performs  an 
architectural  inspection  of  the  property 
to  establish  required  repairs  and  repair 
costs,  a  phase  1  environmental  site 
assessment,  and  a  real  estate  appraisal 
of  the  property. 

To  elimmate  this  duplication  of  work, 
the  Department  implemented  the 
interim  rule  which,  with  some 
restrictions,  authorizes  the  FHA 
Commissioner  to  accept  the  RTC- 
prepared  reports.  Under  the  interim 
rule,  the  FHA  Commissioner  is 
authorized  to  accept  an  RTC-prepared 
report  of  required  repairs,  additional 
improvements  proposed  by  the  sponsor, 
cost  estimate  of  the  work,  and  real  estate 
appraisal— if  the  RTC-prepared  report  is 
completed  in  accordance  with  HUD 
program  requirements.  In  the  interim 


rule,  and  this  final  rule,  HUD  retains  the 
absolute  right  to  review  the  RTC- 
prepared  report  in  the  same  maimer  as 
a  report  prepared  under  HUD  contract 
with  a  technical  discipline  contractor  or 
a  delegated  processor.  If  HUD 
determines  that  any  RTC-prepared 
report  is  unacceptable,  HUD  will 
prepare  a  new  report. 

Although  this  rule  allows  the 
Department  to  use  the  RTC 
environmental  assessment  report,  the 
Department  will  continue  to  perform  its 
own  environmental  assessment.  HUD  is 
merely  using  the  RTC-prepared  report  to 
assist  the  HUD  appraiser  in  completing 
the  HUD  environmental  assessment. 
The  Department  will  also  continue  to 
make  the  final  underwriting 
determination,  as  currently  is  done 
when  the  Department  uses  contract 
services. 

Finally,  this  expedited  procedure  only 
applies  to  projects  covered  by  section 
512  of  the  HCD  Act  of  1992,  i.e. 
multifamiiy  residential  properties 
purchased  from  the  RTC.  This  rule  does 
not  make  the  RTC  a  delegated  processor 
for  projects  that  are  not  within  the  scope 
of  section  512.  However,  this  expedited 
procedure  may  apply  to  the  refinancing 
of  an  RTC  project  to  retire  an  RTC 
bridge  loan  on  the  initial  purchase 
transaction. 

m.  Discussion  of  Public  Comments 
from  Proposed  Rule 

The  Department  received  one  public 
comment  from  a  nonprofit  developer. 
The  following  discussion  summarizes 
that  comment  and  provides  HUD 
response.  The  commenter  believed  that 
the  interim  rule  will  assist  an  applicant 
in  getting  the  application  for  FHA 
insurance  to  HUD.  However,  the 
commenter  felt  that  the  interim  rule  will 
do  little  to  actually  expedite  HUD's 
review  of  the  mortgage  insurance 
application,  and  that  HUD  had  not  fully 
utilized  the  broad  discretion  granted  the 
Department  by  the  statute. 

The  Department  does  not  agree.  The 
interim  rule  provides  the  means  for 
reducing  the  period  required  by  HUD  to 
review  section  223(0  applications  for 
mortgage  insurance  for  RTC  held/sold 
multifamiiy  properties.  This  is  done  by 
allowing  the  RTC  to  complete  reports 
consistent  with  HUD  program  and 
underwriting  standards,  thereby 
eliminating  the  need  for  HUD  to 
perform  duplicate  field  work  and  report 
preparation.  Moreover,  under  existing 
procedures,  the  RTC  may  apply  for  a 
conditional  commitment  on  properties 
for  which  it  expects  section  223(0 
mortgage  insurance  to  be  utilized.  This 
existing  procedure  permits  HUD  to 
complete  all  property  reviews  before  the 
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RTC  secures  a  project  buyer,  leaving 
only  buyer  qualification  and  the  closing 
documents  for  review  after  the  RTC 
secures  a  project  buyer. 

The  commenter  also  proposed  that  the 
Department  accelerate  the  application 
review  process  by  treating  an  FHA 
insurance  application  for  a  pro()erty 
held  by  the  RTC  with  the  same  priority 
given  to  section  202  applications  in  the 
past.  The  commenter  believes  that 
giving  priority  to  RTC  held  properties 
will  allow  the  RTC  to  dispose  of  its 
multifamily  residential  property 
significantly  faster. 

The  Department's  practice  is  to 
review  applications  as  they  are 
submitted.  On  occasion  priority 
guidelines  have  been  issued  by  a  Notice 
to  the  Regional  and  Field  Offices.  These 
are  to  address  short  term  problems,  such 
as  unusually  heavy  workloads,  or  to 
remedy  inordinate  pipeline  delays  in 
certain  programs,  including  the  section 
202  loan  program.  Notices  are  short- 
lived with  a  one-year  maximum 
effective  period.  As  such,  any  priority 
guidelines  are  only  in  effect  long 
enough  to  address  an  immediate 
problem  or  concern. 

Establishing  regulatory  provisions 
giving  application  review  preference  for 
one  category  of  section  223(f)  mortgage 
insurance  applicants  over  other  section 
223(f)  mortgage  insurance  applicants, 
and  over  applicants  under  other 
programs  does  not  apf>ear  to  be 
supported  by  the  text  of  section  512  of 
the  HCD  Act  of  1992.  nor  congressional 
comment  leading  to  its  enactment. 

The  Department  believes  that 
application  processing  on  the  basis  of 
the  application  submission  date  (first- 
come,  first-served)  is  the  most  equitable 
procedure.  The  Department  will, 
however,  continue  to  issue  short  term 
priority  guidelines  in  the  future,  where 
an  emergency  or  other  condition 
warrants  prioritized  staffing  attention. 

As  a  final  comment,  the  commenter 
suggested  that  HUD  refrain  from  using 
delegated  processing  for  RTC  project 
loans  unless  an  ex{>edited  process  is 
developed.  The  commenter  stated  that 
in  its  experience  delegated  processing 
actually  slows  down  the  procedure  for 
processing  FHA  insured  mortgages. 

Delegated  processing  was  authorized 
by  section  328  of  the  Cranston-Gonzalez 
Affordable  Housing  Act  of  1990,  and 
was  implemented  in  April  1991.  It 
provides  a  system  of  mortgage  insurance 
for  mortgages  insured  under  section 
207.  221.  223,  232  and  241  that 
delegates  processing  functions 
(application  review)  to  selected 
approved  mortgagees.  This  system 
allows  use  of  contract  services  for 
application  review,  where  the  workload 


exceeds  staffing  capabilities.  Technical 
Disciplines  Contracting  also  provides 
Field  Offices  with  an  additional 
contracting  tool  for  bridging  staffing 
limitations.  In  selecting  the  means  for 
reviewing  applications.  Field  Offices 
must  consider  overall  workloads, 
project  location  in  relation  to  the  Field 
Office  and  the  location  of  other  projects 
in  the  pipeline,  and  the  skills  needed  for 
a  particular  application  in  relation  to 
available  starf. 

There  is  a  learning  period  for  any  new 
program,  including  delegated 
processing.  Currently,  however, 
delegated  processing  is  relied  upon  by 
many  Field  Offices  for  project 
application  review.  The  suggested 
regulatory  restrictions  against  the  use  of 
delegated  processing  for  certain 
categories  of  section  223(f)  projects 
appear  inconsistent  with  section  328  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990.  It 
would  also  deny  Field  Offices  the 
ability  to  accomplish  application  review 
responsibilities,  where  other  means 
might  not  be  readily  available.  The 
Department  concludes  that  the  Field 
Offices  must  have  full  use  of  delegated 
processing  for  the  programs  for  which  it 
is  currently  authorized  in  order  to 
effectively  manage  the  workloads  of  the 
Field  Offices. 

IV.  Other  Matters 

A.  Executive  Order  12866 

This  rule  was  reviewed  and  approved 
without  change  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866  on  Regulatory 
Planning  and  Review,  issued  by  the 
President  on  September  30, 1993. 

B.  Regulatory  Flexibility  Act 

The  Secretary  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  only 
affects  mortgagor  entities  that  purchase 
multifamily  properties  from  RTC.  Such 
entities  will  not  constitute  a  significant 
number  of  the  mortgagors  of  FHA- 
insured  mortgages. 

C.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  General  Counsel, 


the  Rules  Docket  Clerk,  room  10276.  451 
Seventh  Street,  SW.  Washington.  DC. 
20410. 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  rule  is  directed  to 
borrowers  and  RTC,  and  will  not 
impinge  upon  the  relationship  between 
the  Federal  Government  and  State  and 
local  governments.  As  a  result,  the  rule 
is  not  subject  to  review  under  the  order. 

E.  Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

F.  Regulatory  Agenda 

This  rule  was  listed  as  item  no.  1534 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  25. 
1993 (58  FR  56402. 56429)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

G.  The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.134 
and  14.555. 

List  of  Subjects  in  24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Final  Rule 

Accordingly,  the  interim  rule  which 
amends  title  24  of  the  Code  of  Federal 
Regulations  to  add  a  new  paragraph  (n) 
to  §  207.32a,  which  was  published  on 
February  22, 1993  at  58  FR  9541,  is 
hereby  adopted  as  a  final  rule,  and  is 
amended  by  adding  the  OMB  approval 
number  to  the  end  of  the  section  to  read 
as  follows: 

S  207.32a    [Amended] 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0490). 
Authority:  12  U.S.C.  170l2-ll(e).  1713, 
1715b.  and  1735f-12;  42  U.S.C.  3535(d). 
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Dated:  November  22. 1993. 
Nicolas  P.  Retsinac 

Assistant  Secretary  for  Housing.  Federal 

Housing  Commissioner. 

IFR  Doc.  93-29227  Filed  11-29-93;  8:45  am) 

BILUNa  COM  4210-Z7-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  40,  48.  and  602 
[T.D.  8496] 
RIN  154S-AS13 

Diesel  Fuel  Excise  Tax;  Registration 
Requirements  Relating  to  Gasoline  and 
Diesel  Fuel  Excise  Tax 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTJON:  Temporary  regulations. 


SUMMARV:  This  document  contains 
temporary  regulations  relating  to  the  tax 
on  diesel  fuel  and  registration 
requirements  for  the  gasoline  and  diesel 
fuel  excise  taxes.  The  temporary 
regulations  reflect  and  implement 
certain  changes  made  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (the 
1990  Ad)  and  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (the  1993 
Act).  The  temporary  regulations  affect 
certain  blenders,  enterers.  refiners, 
terminal  operators,  throughputters  and 
persons  that  sell,  buy,  or  use  diesel  fuel 
for  a  nontaxable  use.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

EFFECTIVE  DATE:  These  regulations  are 
effective  January  1. 1994. 
ADDRESSES:  Send  comments  to: 
CC:DOM:CORP:T:R  (PS-52-93).  room 
5228.  Internal  Revenue  Service.  P.O. 
Box  7604.  Ben  Franklin  Station. 
Washington.  DC  20044.  In  the 
alternative,  comments  may  be  hand 
delivered  to:  CC:DOM:CORP:T:R  (PS- 
52-93).  room  5228.  Internal  Revenue 
Service.  1111  Constitution  Avenue  N\V. 
Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Boland  (202)  622-3130  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 


553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1418.  The 
estimated  annual  burden  per  respondent 
or  recordkeeper  varies  from  2  hours  to 
.1  hour,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  .1  hour. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the  IRS. 
Individual  respondents  or  recordkeepers 
may  require  more  or  less  time, 
depending  on  their  particular 
circumstances. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  this 
collection  of  information,  the  accuracy 
of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Background 

On  August  26. 1993.  the  IRS 
published  in  the  Federal  Register  (58 
FR  45081)  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  that 
invited  comments  from  the  public  on 
any  issue  that  should  be  addressed  in 
regulations  relating  to  the  1993  Act's 
changes  to  the  diesel  fuel  tax.  The  IRS 
received  a  number  of  comments  in 
response  to  tbe  ANPRM  that  were 
considered  in  drafting  these  temporary 
regulations. 

This  document  contains  temporary 
regulations  that  are  effective  January  1. 
1994.  It  provides  rules  relating  to  the 
imposition  of.  and  liability  for,  the 
diesel  fuel  tax  under  section  4081;  the 
exemption  for  dyed  diesel  fuel;  the 
back-up  tax  on  dyed  fuel  used  for  a 
taxable  purpose;  credits  and  payments 
relating  to  taxed  diesel  fuel  used  for  a 
nontaxable  purpose;  and  registration 
requirements  relating  to  both  the  diesel 
fuel  and  gasoline  taxes.  A  future  notice 
of  proposed  rulemaking  will  propose 
conforming  amendments  to  the  gasoline 
tax  regulations  (§§48.4081-1  through 
48.4081-8)  so  that  those  rules  will  also 
generally  apply  to  diesel  fuel. 

Fuel  Distribution  System  and  Structure 
of  the  Diesel  Fuel  Tax  Under  the 
Internal  Revenue  Code  (Code) 

Diesel  fuel  and  gasoline  generally  are 
distributed  from  refineries  and  points  of 


entry  into  the  United  States  through  the 
"bulk  transfer/terminal  system"  to 
wholesale  distributors  and  then  to 
retailers.  For  a  further  description  of 
this  distribution  system,  see  the 
preamble  to  the  proposed  gasoline 
regulations  that  were  published  in  the 
Federal  Register  on  August  27. 1991  (56 
FR  42287). 

Prel994.  Before  January  1, 1994.  the 
federal  diesel  fuel  tax  is  imposed  by 
section  4091.  Tax  is  imposed  on  the  sale 
of  diesel  fuel  by  the  producer  or 
importer  thereof.  A  producer  is  defined 
in  section  4092  to  include  a  registered 
wholesale  distributor.  Thus,  in  practice, 
tax  is  not  imposed  until  a  registered 
wholesale  distributor  sells  the  diesel 
fuel  to  a  retailer  or  at  the  wholesaler's 
own  retail  pumps. 

A  producer  or  importer  that  is 
registered  by  the  IRS  can  sell  diesel  fuel 
tax  fi-ee  to  (1)  other  registered  producers, 
(2)  registered  heating  oil  retailers  for 
resale  for  use  as  heating  oil,  and  (3)  a 
buyer  for  any  of  the  following  uses  by 
the  buyer:  (a)  Use  other  than  as  a  fuel 
in  a  diesel-powered  highway  vehicle  or 
diesel-powered  train,  (b)  an  off-highway 
business  use,  (c)  use  on  a  farm  for 
fanning  purposes,  (d)  the  exclusive  use 
of  a  State  or  local  government,  (e) 
export,  (0  the  exclusive  use  of  a 
nonprofit  educational  organization,  (g) 
in  certain  aircraft  museum  uses,  and  (h) 
use  in  certain  school  buses  and 
qualified  local  buses.  A  reduced  rate  of 
tax  applies  to  a  producer's  sale  for  use 
by  the  buyer  in  trains  and  certain 
intercity  buses. 

Congress  has  found  that  considerable 
evasion  may  be  occurring  under  the  pre- 
1994  taxing  structure.  See  Shortfall  in 
Highway  Trust  Fund  Collections: 
Hearing  before  the  Subcommittee  on 
Investigations  and  Oversight  of  the 
House  Committee  on  Public  Works  and 
Transportation.  102d  Cong.,  2d  Sess. 
(1992).  Congress  sought  to  correct  the 
weaknesses  of  pre- 1994  law  by 
amendments  made  to  the  Code  by 
section  13242  of  the  1993  Act. 

After  1993.  Effedive  January  1.  1994. 
the  1993  Act  amends  section  4081  to 
impose  the  diesel  fuel  tax  in  the  same 
manner  as  the  gasoline  tax.  Thus,  tax 
will  be  imposed  on  (1)  the  removal  of 
gasoline  and  diesel  fuel  (collectively 
taxable  fuel)  from  any  refinery,  (2)  the 
removal  of  taxable  fuel  from  any 
terminal.  (3)  the  entry  of  taxable  fuel 
into  the  United  States  for  consumption, 
use,  or  warehousing,  and  (4)  the  sale  of 
taxable  fuel  to  an  unregistered  person 
unless  there  was  a  prior  taxable 
removal,  entry,  or  sale  of  the  taxable 
fuel.  However,  the  tax  will  not  apply  to 
any  entry  or  removal  of  taxable  fuel 
transferred  in  bulk  to  a  refinery  or 
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tenninal  if  the  peraons  involved 
(including  the  terminal  operator)  are 
registered. 

Under  section  4081,  there  are  no 
nonbulk  removals  at  entries  of  gasoline 
that  are  exempt  from  tax  However, 
under  section  4062,  as  amended  by  the 
1993  Act,  the  tax  under  section  4081 
does  not  apply  to  diesel  fuel  that  (1)  the 
IRS  determines  is  destined  for  a 
nontaxable  use  (such  as  use  on  a  farm 
for  farming  piuposes),  (2)  is  indelibly 
dyed  in  accordance  with  IRS 
regulations,  and  (3)  meets  any  marking 
requirements  that  may  be  prescribed  in 
regulations.  For  this  purpose, 
nontaxable  use  generally  includes  the 
same  uses  that  are  exempt  from  tax 
under  pre- 1994  law,  plus  certain  uses 
that  are  taxed  at  a  reduced  rate  (use  in 
any  train  and  in  certain  buses). 
However,  under  section  6421 ,  as 
amended  by  section  13163  of  the  1993 
Act,  diesel  fuel  used  in  noncommercial 
boats  is  no  longer  exempt  from  tax.  The 
prB-1994  exemption  continues, 
however,  for  diesel  fuel  used  in  boats 
for  commercial  Gshing.  transportation  of 
persons  or  property  for  compensation  or 
hire,  or  for  business  use  other  than  use 
predominantly  for  entertainment, 
amusement,  or  recreation. 

If  diesel  fuel  that  was  exempt  from  tax 
under  section  4082  is  later  sold  for  use 
or  used  for  a  purpose  that  is  not  a 
nontaxable  use  (for  example,  use  as  a 
fuel  in  a  registered  diesel-powered 
highway  vehicle),  revised  section 
4041(a)(1)  imposes  a  tax  on  such  sale  or 
use.  A  reduced  rate  of  tax  applies  to 
diesel  fuel  sold  for  use  or  used  as  a  fuel 
in  trains  and  certain  intercity  buses. 

New  section  6714  imposes  an 
assessable  penalty  if  (1)  any  dyed  fuel 
is  sold  or  held  for  sale  by  any  person  for 
any  use  that  such  person  knows  or  has 
reason  to  know  is  not  a  nontaxable  use 
of  such  fuel,  (2)  any  dyed  fuel  is  held 
for  use  or  used  by  any  person  for  a  use 
other  than  a  nontaxable  use  and  such 
person  knr'v,  or  had  reason  to  know, 
that  such  fuel  was  so  dyed,  or  (3)  any 
person  willfully  alters,  or  attempts  to 
alter,  the  strength  or  composition  of  any 
dye  or  marker  in  any  dyed  fuel.  Under 
this  section,  dyed  fuel  means  any  dyed 
diesel  fuel,  whether  or  not  dyed 
pursuant  to  section  4082. 

The  amount  of  the  penalty  is  $10  for 
every  gallon  of  fuel  involved  or  $1,000, 
whichever  is  greater.  The  penalty 
increases  with  subsequent  violations  by 
multiplying  the  penalty  amount  by  the 
number  of  prior  violations.  Also,  if  the 
penalty  is  imposed  on  any  business 
entity,  each  ofBcer,  employee,  or  agent 
of  the  entity  wh«  willfully  participated 
in  any  act  giving  rise  to  the  penalty  is 


jointly  and  severally  liable  with  the 
entity  for  the  penalty. 

As  under  pre-1994  law,  a  credit  or 
payment  may  be  allowed  if  diesel  fuel 
on  which  tax  has  been  imposed  is  used 
in  a  nontaxable  use.  Under  pre-1994 
law.  only  the  ultimate  purchaser  of  the 
fuel  (that  is,  the  person  that  bought  the 
fuel  for  consumption  or  export  and  not 
for  resale)  is  eligible  to  claim  the  credit 
or  payment.  If  at  least  $750  is  payable 
to  a  purchaser  at  the  end  of  any  of  the 
first  three  quarters  of  its  income  tax 
year,  the  purchaser  may  make  a 
quarterly  claim  for  that  payment  if  the 
claim  is  filed  during  the  first  quarter 
following  the  last  quarter  included  in 
the  claim.  Any  amounts  not  claimed  for 
these  quarters  and  any  amounts  for  the 
fourth  quarter  of  the  claimant's  income 
tax  year  generally  must  be  claimed  as  a 
credit  against  the  claimant's  income  tax. 

The  1993  Act  continues  these  rules 
after  1993  except  for  taxed  fuel  used  on 
a  farm  for  farming  purposes  or  by  a  State 
or  local  government.  In  these  two  cases, 
revised  section  6427(1)  provides  that 
only  the  registered  ultimate  vendor  of 
diesel  fuel  (rather  than  the  fanner  or 
governmental  unit)  may  obtain  the 
credit  or  payment.  The  ukimate  vendor 
may  file  a  claim  for  any  period  for 
which  $200  or  more  is  payable  and 
which  is  not  less  than  one  week.  The 
claim  must  be  filed  by  the  end  of  the 
quarter  following  the  earliest  quarter 
included  in  the  daim.  If  the  claim  is  not 
paid  within  20  days  alter  it  is  filed, 
interest  will  be  paid  on  the  claim. 

The  1993  Act  gives  the  IRS  additional 
authority  to  enforce  the  diesel  fuel  tax. 
For  example,  new  section  4083(c) 
provides  that  the  IRS  has  the  authority 
to  inspect  terminals,  dyes  and  dyeing 
equipment,  and  fuel  storage  facilities;  to 
stop,  detain  and  inspect  vehicles;  and  to 
establish  inspection  sites.  Also,  new 
section  4082(c)  provides  that  the  IRS 
may  require  conspicuous  labeling  of 
retail  diesel  fuel  pumps  and  other 
delivery  facilities  where  dyed  diesel 
fuel  is  dispensed. 

Explanation  of  the  Temporary 
Regulations:  Diesel  Fuel  Tax 

Definition  of  diesel  fuel.  The 
temporary  regulations  define  diesel  fuel 
as  any  liquid  that  is  commonly  or 
commercially  known  or  sold  as  a  fiiel 
that  is  suitable  for  use  in  a  diesel- 
powered  highway  vehicle,  diesel- 
powered  train,  or  diesel-powered  boat. 
A  liquid  meets  this  requirement  if, 
without  further  processing  or  blending, 
the  liquid  has  practical  and  commercial 
fitness  for  use  in  the  propulsion  engine 
of  the  vehicle,  train,  or  boat. 

Kerosene  is  not  treated  as  diesel  fuel 
before  July  1, 1994.  Thus,  the  dyeing 


requirements  of  the  temporary 
regulations  do  not  apply  to  kerosene. 
However,  a  person  that  blends 

Ereviously-taxed  diesel  fuel  with 
erosene  outside  the  bulk  transfer/ 
tenninal  system  is  liable  for  tax  on  its 
removal  or  sale  of  the  resulting  blend. 
Only  the  untaxed  portion  of  the  mixture 
(that  is,  the  added  kerosene)  is  subject 
to  tax. 

Comments  are  requested  on  the 
treatment  of  kerosene  after  June  30, 
1994. 

Imposition  of  tax;  the  position  holder 
rule.  As  under  the  gasoline  tax 
regulations,  these  temporary  regulations 
provide  that  tax  is  imposed  on  diesel 
fuel  removed  from  the  terminal  at  the 
rack.  The  position  holder  is  liable  for 
this  tax  and  the  terminal  operator  may 
be  jointly  and  severally  liable  for  the  tax 
if  the  position  holder  is  not  registered 
under  section  4101.  Also,  tax  is  imposed 
on  the  nonbulk  removal  of  diesel  fuel 
from  a  refinery,  on  the  entry  of  diesel 
fuel  into  the  United  States,  and  on  the 
sale  or  removal  of  blended  diesel  fuel  by 
the  blender  thereof. 

Exemption  for  dyed  diesel  fuel.  Under 
the  temporary  regulations,  tax  is  not 
imposed  on  the  removal,  entry,  or  sale 
of  diesel  fuel  if  (1)  the  person  otherwise 
liable  for  tax  (for  example,  the  position 
holder)  is  a  taxable  fuel  registrant,  (2)  in 
the  case  of  removal  from  a  terminal,  the 
tenninal  is  operated  by  a  taxable  fuel 
registrant,  and  (3)  the  hiel  contains 
either  a  blue  dye  (if  high  sulfur  fuel)  or 
red  dye.(if  low  sulfur  fuel)  of  a 
prescribed  type  and  concentration. 
Other  dyes  may  be  used  in  low  sulfur 
fuel  but  only  if  they  are  approved  by  the 
Commissioner. 

The  blue  dye  described  in  the 
temporary  regulations  is  the  same  dye 
prescribed  by  the  Environmental 
Protection  Agency  (EPA)  as  an  identifier 
of  high  sulfur  diesel  fuel,  which,  under 
EPA  rules,  is  not  to  be  used  in  diesel 
motor  vehicles.  However,  the  EPA  does 
not  require  the  blue  dye  to  be  of  a 
specific  concentration.  The  temporary 
regulations,  although  requiring  a 
specific  concentration,  provide  a 
transitional  rule  permitting  a  lower 
concentration  for  stocks  of  fuel 
previously  dyed  for  EPA  purposes. 
Comments  are  requested  on  these 
standards. 

The  temporary  regulations  do  not 
require  that  dyed  fuel  also  contain  a 
colorless  marker.  A  colorless  marker  is 
a  material  that  does  not  reveal  its 
presence  until  the  fuel  into  which  it  is 
introduced  is  subjected  to  a  special  test. 
The  IRS  believes,  however,  that  the  use 
of  markers  is  a  valuable  enforcement 
tool  and  will  require  markers  beginning 
July  1, 1994.  Further  comment  is 
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requested  on  the  type  and  concentration 
of  marker  to  be  required.  Ideally,  any 
required  marker  should  be  economical 
to  use.  easy  to  detect  in  diesel  fuel  by 
use  of  a  roadside  test,  difficult  and 
expensive  to  remove  from  the  fuel,  and 
capable  of  manufacture  by  different 
producers. 

The  person  receiving  dyed  fuel  at  the 
terminal  rack  is  not  required  to  be 
registered  by  the  IRS  and  is  not  required 
to  give  the  terminal  operator  or  position 
holder  an  exemption  certificate. 
However,  under  the  temporary 
regulations,  each  terminal  operator  must 
keep  records  sufficient  to  identify  each 
person  that  receives  dyed  diesel  fuel  at 
the  rack  of  each  terminal  it  operates.  If 
the  terminal  operator  provides  any 
person  with  any  bill  of  lading,  shipping 
paper,  or  similar  document  that 
indicates  that  diesel  fuel  removed  at  the 
rack  is  dyed  when  in  fact  it  is  not  dyed, 
then  the  terminal  operator  is  jointly  and 
severally  liable  for  tax  on  the  removal. 
Notice  relating  to  sales  and  removals 
of  dyed  diesel  fuel.  Under  section  4082, 
dyed  diesel  fuel  may  only  be  used  for 
nontaxable  purposes;  tax  and  a  penalty 
may  be  imposed  on  any  other  use.  The 
temporary  regulations  provide  that 
terminal  operators  and  others  who  sell 
dyed  fuel  are  responsible  for  informing 
their  customers  of  this  restriction  on  the 
use  of  dyed  diesel  fuel.  Any  person  that 
fails  to  provide  this  information  as 
required  by  the  temporary  regulations 
will,  for  purposes  of  the  penalty 
imposed  by  section  6714.  be  presumed 
to  know  that  the  dyed  diesel  fuel  will 
be  used  for  a  taxable  use. 

Dye  injection  systems.  The  temporary 
regulations  do  not  require  the  use  of  dye 
injection  systems  or  visual  inspection 
devices.  The  IRS  believes,  however,  that 
such  systems  and  devices  can  contribute 
to  effective  tax  enforcement.  Thus,  a 
future  notice  of  proposed  rulemaking 
will  propose  rules  regarding  these 
systems  and  devices.  These  rules  will  be 
proposed  to  be  effective  July  1. 1994. 
Until  specific  dye  injection  systems  are 
required,  any  means  of  dyeing, 
including  "splash"  dyeing  at  the 
terminal,  is  acceptable. 

Back-up  tax.  Under  section  4041.  a 
back-up  tax  applies  to  dyed  diesel  fuel 
or  diesel  fuel  on  which  a  credit  or 
payment  has  been  allowed  under 
section  6427  if  the  fuel  is  delivered  into 
the  fuel  supply  tank  of  a  diesel-powered 
highway  vehicle,  diesel-powered  train, 
or  diesel-powered  boat  for  a  taxable  use. 
The  operator  of  the  vehicle,  boat,  or 
train  is  liable  for  the  tax.  In  addition,  the 
seller  of  the  diesel  fuel  generally  is 
jointly  and  severally  liable  for  the  tax  if 
the  seller  knows  or  has  reason  to  know 
that  the  fuel  will  be  used  for  a  taxable 


use.  However,  a  seller  of  diesel  fuel  is 
not  jointly  and  severally  liable  for  tax  on 
fuel  delivered  into  the  fuel  supply  tank 
of  a  bus  or  train. 

Because  the  back-up  tax  is  imposed 
only  on  the  delivery  of  diesel  fuel  into 
the  fuel  supply  tank  of  a  vehicle,  boat, 
or  train,  tax  is  not  imposed  on  the  use 
of  diesel  fuel  as  heating  oil  or  in 
stationary  engines.  In  addition,  the  tax 
does  not  apply  to  a  delivery  of  diesel 
fuel  for  several  enumerated  uses. 

Exemption  for  use  in  certain  boats. 
Generally,  the  pre-1994  exemption  for 
diesel  fuel  used  in  a  boat  continues  for 
a  boat  employed  in  (1)  the  business  of 
commercial  fishing  or  transporting 
persons  or  property  for  compensation  or 
hire,  or  (2)  any  other  trade  or  business 
unless  the  boat  is  used  in  any  activity 
of  a  type  generally  considered  to 
constitute  entertainment,  amusement,  or 
recreation.  This  limitation  on 
entertainment,  amusement,  or  recreation 
activities  does  not  apply  to  a  boat  used 
in  a  trade  or  business  of  commercial 
fishing  or  transporting  persons  or 
property  for  compensation  or  hire. 
Thus,  diesel  fuel  used  in  a  boat  in  the 
conduct  of  a  trade  or  business  of 
transporting  passengers  for 
compensation  or  hire  (such  as  a  cruise 
ship,  sightseeing  boat,  or  any  charter 
vessel  that  includes  a  captain  who  is 
responsible  for  operating  the  boat)  is 
exempt  from  tax  even  if  the  passengers 
engage  in  activities  that  could  be 
considered  entertainment,  amusement, 
or  recreation. 

Administrative  authority.  The 
temporary  regulations  provide  rules 
relating  to  inspections  of  terminals,  dyes 
and  dyeing  equipment,  fuel  storage 
facilities,  and  vehicles.  Credits  and 
payments.  The  temporary  regulations 
set  forth  the  conditions  that  must  be  met 
before  a  claim  for  credit  or  payment  is 
allowed  with  respect  to  taxed  diesel  fuel 
that  has  been  used  for  nontaxable  uses. 
Only  the  ultimate  purchaser  may  make 
the  claim  with  respect  to  taxed  ftiel  used 
in  nontaxable  uses  other  than  use  on  a 
farm  for  farming  purposes  or  by  a  State 
or  local  government. 

Only  a  registered  ultimate  vendor  may 
make  the  claim  with  respect  to  taxed 
diesel  fuel  sold  for  use  on  a  farm  for 
farming  purposes  or  by  a  State  or  local 
government.  Generally,  a  person 
becomes  registered  for  this  purpose  only 
if  it  meets  the  tests  set  forth  in  the 
temporary  regulations.  As  a  transitional 
rule,  however,  a  person  that  is  registered 
as  a  diesel  fuel  producer  on  December 
31. 1993.  generally  will  be  considered  to 
be  a  registered  ultimate  vendor  during 
1994. 

As  a  condition  to  making  a  claim,  a 
registered  ultimate  vendor  must  have 


received  a  prescribed  certificate  from 
the  farmer  or  State  or  local  government 
to  whom  it  sold  the  fuel.  As  a 
transitional  rule,  however,  claims 
relating  to  sales  before  April  1, 1994, 
may  be  supported  with  certain 
exemption  certificates  used  to  support 
tax-free  sales  of  diesel  fuel  under  pre- 
1994  law. 

Registration  and  Reporting  Provisions  of 
the  Code 

The  Code  provisions  relating  to 
registration  with  respect  to  the  gasoline 
and  diesel  fuel  taxes  are  sections  4101, 
4222,  7232.  and  7272. 

Section  4101(a),  as  amended  by  the 
1990  Act,  provides  that  every  person 
required  by  the  IRS  to  register  with 
respect  to  the  tax  imposed  by  section 
4081  must  register  with  the  IRS  at  the 
time,  in  the  form  and  manner,  and 
subject  to  the  terms  and  conditions,  as 
may  be  prescribed  by  regulations. 

Section  4101(b)  provides  that  the  IRS 
may  require,  as  a  condition  of 
permitting  any  person  to  be  registered, 
that  the  person  give  the  IRS  a  bond  in 
a  sum  that  the  IRS  deems  appropriate 
and  agree  to  the  imposition  of  a  lien  on 
property  of  such  person  used  in  the 
trade  or  business  for  which  the 
registration  is  sought. 

Section  4101(c)  provides  that,  with 
regard  to  the  denial,  revocation,  or 
suspension  of  registration,  rules  similar 
to  the  rules  of  section  4222(c)  apply. 
Section  4222(c)  provides  that  the 
registration  of  any  person  can  be  denied, 
revoked, or  suspended  if  the  IRS 
determines  that  (1)  the  person  has  used 
its  registration  to  avoid  payment  of  tax, 
or  to  postpone  or  in  any  manner  to 
interfere  with  the  collection  of  tax,  or  (2) 
denial,  revocation,  or  suspension  is 
necessary  to  protect  the  revenue. 

Section  4101(d)  provides  that  the  IRS 
may  require  information  reporting  by 
persons  registered  under  section  4101. 

Section  7232  imposes  a  criminal 
penalty  on  any  person  that  fails  to 
register  as  required  by  section  4101, 
falsely  represents  itself  to  be  registered, 
or  willfully  makes  any  false  statement  in 
an  application  for  registration.  Section 
7272  imposes  a  civil  penalty  on  any 
person  that  fails  to  register  as  required 
by  section  4101. 

Explanation  of  the  Temporary 
Regulations;  Registration  and  Reporting 

Overx-iew.  The  temporary  regulations 
update  and  clarify  the  rules  under 
section  4101  relating  to  registration  for 
purposes  of  the  taxable  fuel  excise  tax 
imposed  under  section  4081.  The 
temporary  regulations  describe  persons 
that  must  be  or  are  allowed  to  be 
registered  for  these  purposes,  the 
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standards  for  qualification  to  be 
registered,  and  the  terms  and  conditions 
of  registration.  Submission  of  an 
application  for  registration  does  not 
make  the  appHcant  a  registrant;  a  person 
becomes  a  registrant  only  if  the  district 
director  approves  the  application  and 
issues  the  person  a  registration  letter. 

Registration  standards.  The  district 
director  will  register  an  applicant  only 
if  the  district  director  determines  that 
the  applicant  meets  certain  prescribed 
tests:  the  activity  test,  the  acceptable 
risk  test,  and  the  adequate  security  test. 
However,  a  district  director  will  register 
an  applicant  as  an  ultimate  vendor  of 
diesel  fuel  if  the  applicant  meets  only 
the  activity  test  and  the  district  director 
is  satisfied  with  the  tax  history  of  the 
applicant  and  any  person  related  to  the 
applicant. 

Action  on  the  application  by  the 
district  ditrrtor.  If  the  district  director 
determines  mat  an  applicant  meets  all 
of  the  applicable  registration  tests,  the 
district  director  is  to  register  the 
applicant  and  issue  the  applicant  a 
letter  of  registration  containing  the 
effective  date  of  the  registration.  The 
effective  date  will  be  no  earlier  than  the 
date  on  which  the  letter  of  registration 
is  signed  by  the  district  director. 

The  letter  of  registration  replaces  the 
certificate  of  registry  that  is  issued  by 
the  district  director  under  present 
practice.  Unlike  present  practice,  the 
letter  of  registration  will  not  be  a  copy 
of  the  applicant's  approved  application 
for  registration. 

Terms  and  conditions  of  registration. 
After  an  applicant  has  been  registered, 
it  must  follow  certain  rules  to  retain  its 
registration  and  avoid  certain  other 
adverse  consequences.  For  example,  a 
registrant  must  make  deposits,  file 
returns,  and  pay  taxes  as  required,  and 
must  notify  the  district  director  that 
issued  its  letter  of  registration  of  any 
changes  in  the  information  it  has 
submitted  in  connection  with  its 
application.  In  addition,  a  registrant 
may  not  make  any  false  statement  on.  or 
violate  the  terms  of,  a  notification 
certificate,  or  allow  another  person  to 
use  its  registration.  It  is  expected  that 
the  district  director  will  regularly 
review  each  registration  to  ensure  that 
each  registrant  has  followed  these  rules. 

Effective  July  1, 1994,  additional 
conditions  apply  to  terminal  operators, 
throughputters,  and  gasohol  blenders. 
Under  the  temporary  regulations,  these 
registrants  must  report  specified 
information  at  the  time,  place,  and  in 
the  manner  prescribed  by  the  IRS. 

The  district  director  must  revoke  or 
suspend  a  registration  if  the  district 
director  defprmines  that  a  registrant  has 
used  its  re^.otration  to  evade  the  taxable 


fuel  tax  or  interfere  with  the  collection 
of  the  tax.  Revocation  or  suspension 
also  is  required  if  the  district  director 
determines  that  the  registrant  does  not 
meet  one  or  more  of  the  registration 
tests  and  the  deficiency  has  not  been 
corrected  within  a  reasonable  period  of 
time  after  notification  by  the  district 
director. 

If  the  district  director  determines  that 
a  registrant  has  failed  to  comply  with 
other  terms  and  conditions  of  its 
registration,  has  made  a  false  statement 
in  its  application,  or  otherwise  has  used 
its  registration  in  a  manner  that  creates 
a  significant  threat  to  the  revenue,  the 
district  director  may  revoke  or  suspend 
registration.  Alternatively,  the  district 
director  may  require  the  registrant  to 
give  a  bond  as  a  condition  of  retaining 
its  registration,  require  the  registrant  to 
file  monthly  or  semimonthly  returns,  or 
both. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Frank  Boland,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Sub)ects 

26  CFR  parts  40  and  48 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  40,  48,  and 
602  are  amended  as  follows: 


PART  4a-£XaSE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Aulborily:  26  U.S.C  7805  *   •   • 

Section  40.601  l(a)-3T  also  issued 
under  26  U.S.C.  6011(a).  •   *  * 

Par.  2.  Section  40.601  l(a)-3T  is 
added  to  read  as  follows: 

f  40.6011  (aHlT    MontttlyandMmimontMy 
returns  from  certain  persons  Mabte  for  taa 
on  taxsbto  fuel  (temporary). 

(a)  In  general.  The  district  director 
may  require  a  person  to  make  a  return 
of  tax  for  a  monthly  or  semimonthly 
period  in  the  manner  prescribed  in 
§40.6011{a)-l(b)  if  the  person— 

(1)  Is  a  bonded  registrant  (described  in 
§  48.4101-3T(b)(2)  of  this  chapter)  at 
any  time  during  the  period: 

(2)  Has  been  registered  under  section 
4101  for  less  than  one  year  at  the 
beginning  of  the  period; 

(3)  Meets  the  acceptable  risk  test  of 
§  48.4101-3T(f)(3)  of  this  chapter  by 
reason  of  §48.4101-3T(n(3)(i)(B)  of  this 
chapter  at  any  time  during  the  period; 

(4)  Has  failed  to  comply  with  the 
applicable  provisions  of  §  48.4101- 
3T(h)  of  this  chapter  (relating  to  the 
terms  and  conditions  of  registration);  or 

(5)  Is  liable  for  tax  under  §  48.4082- 
4T(a)  of  this  chapter  (relating  to  the 
back-up  tax  on  diesel  fuel)  at  any  time 
during  the  period. 

(b)  Effective  date.  This  section  is 
effective  January  1, 1994. 

PART  48— MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Par.  3.  The  authority  citation  for  part 
48  is  amended  by  removing  the  entry  for 
"Section  48.4101-2T"  and  adding 
entries  in  numerical  order  to  read  as 

follows: 

Authority:  26  U.S.C  7805  •  *   • 

Sections  48.4082-lT  and  48.4082-2T 
also  issued  under  26  U.S.C.  4082. 

Section  48.4101-3T  also  issued  under 
26  U.S.C.  4101(a)  and  (b). 

Section  48.4101-4T  also  issued  under 
26  U.S.C  4101(d). 

Sections  48.6427-6T  and  48.6427-9T 
also  issued  under  26  U.S.C  6427(n). 

Par.  4.  Section  48.404 1-OT  is  added 
to  read  as  follows: 

S48.4041-OT    AppHcatxnty  of  reQutatkms 
relating  to  diesel  fuel  after  December  31, 
1993  (temporary). 

Sections  48.4041-1  through  48.4041- 
17  do  not  apply  to  sales  or  uses  of  diesel 
fuel  after  December  31, 1993.  For  rules 
relating  to  the  diesel  fuel  tax  imposed 
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by  section  4041  after  December  31, 
1993.  see  §48.4082-4T. 

Par.  5.  Sections  48.4081-lOT  through 
48.4081-12T  are  added  to  read  as 

follows: 

§4«.4081-10T    Diesel  fuel  tax;  definitions 
(temporary). 

(a)  Definitions. 

Diesel  fuel  means  any  liquid  that  is 
( ommonlv  or  commercially  known  or 
sold  as  a  fuel  that  is  suitable  for  use  in 
a  diesel-powered  highway  vehicle, 
diesel-powered  train,  or  diesel-powered 
boat.  A  liquid  meets  this  requirement  if. 
without  further  processing  or  blending, 
the  liquid  has  practical  and  commercial 
fitness  for  use  in  the  propulsion  engine 
of  the  vehicle,  train,  or  boat.  A  liquid 
may  possess  this  practical  and 
commercial  fitness  even  though  the 
specified  use  is  not  the  liquid's 
predominant  use.  However,  a  liquid 
does  not  possess  this  practical  and 
commercial  fitness  solely  by  reason  of 
its  possible  or  rare  use  as  a  fuel  in  the 
propulsion  engine  of  such  a  vehicle, 
train,  or  boat. 

(1)  A'erosene;  before  July  1.  1994. 
Before  July  1. 1994.  kerosene  is  not 
treated  as  diesel  fuel.  For  rules  relating 
to  the  imposition  of  tax  on  kerosene  that 
is  blended  with  diesel  fuel,  see 
§48.4081-127. 

(2)  Kerosene;  after  June  30.  1994. 
(Reserved) 

Diesel-powered  boat  means  any 
waterbome  vessel  of  any  size  or 
configuration  that  is  propelled,  in  whole 
or  in  part,  by  a  diesel-powered  engine. 

Diesel-powered  highway  vehicle 
means  a  highway  vehicle,  as  defined  in 
§  48.4041-8(b),  that  is  propelled  by  a 
diesel-powered  engine. 

Diesel-powered  train  means  any 
diesel-powered  equipment  or  machinery 
that  rides  on  rails,  including  equipment 
or  machinery  that  transports  passengers, 
freight,  or  a  combination  of  both 
passengers  and  freight,  and  equipment 
or  machinery  that  only  carries  freight  or 
passengers  of  the  operator  thereof.  Thus, 
the  term  includes  a  locomotive,  work 
train,  switching  engine,  and  track 
maintenance  machine. 

(b)  Effective  date.  This  section  is 
effective  January  1, 1994. 

§48.4081-117    Diesel  fuel  tax;  tax  on 
removal  at  a  terminal  racic  (temporary). 

(a)  Imposition  of  tax.  Except  as 
provided  in  §  48.4082-lT  (relating  to 
exemption  for  dyed  diesel  fuel),  tax  is 
imposed  on  the  removal  of  diesel  fuel 
from  a  terminal  if  the  diesel  fuel  is 
removed  at  the  rack. 

(b)  Liability  for  tax—{1)  In  general. 
The  position  holder  with  respect  to  the 
diesel  fuel  is  liable  for  the  tax  imposed 
under  paragraph  (a)  of  this  section. 


(2)  Joint  and  several  liability  of 
terminal  operator;  unregistered  position 
holder— ii)  In  general.  The  terminal 
operator  is  jointly  and  severally  liable 
for  the  tax  imposed  under  paragraph  (a) 
of  this  section  if— 

(A)  The  position  holder  with  respect 
to  the  diesel  fuel  is  a  person  other  than 
the  terminal  o(>erator  and  is  not  a 
taxable  fuel  registrant;  and 

(B)  The  terminal  operator  has  not  met 
the  conditions  of  paragraph  (b)(2)(ii)  of 
this  section. 

(ii)  Conditions  for  avoidance  of 
liability.  A  terminal  operator  is  not 
liable  for  tax  under  paragraph  (b)(2)(i)  of 
this  section  if.  at  the  time  of  the 
removal,  the  terminal  operator — 

(A)  Is  a  taxable  fuel  registrant; 

(B)  Has  an  unexpired  notification 
certificate  (described  in  §48.4081-5) 
from  the  position  holder;  and 

(C)  Has  no  reason  to  believe  that  any 
information  in  the  certificate  is  false. 

(3)  Joint  and  several  liability  of 
terminal  operator;  incorrect  information 
provided.  The  terminal  operator  is 
jointly  and  severally  liable  for  the  fax 
imposed  under  paragraph  (a)  of  this 
section  if,  in  connection  with  the 
removal  of  diesel  fuel  that  is  not  dyed 
and  marked  in  accordance  with 
§48.4082-lT.  the  terminal  operator 
provides  any  person  with  any  bill  of 
lading,  shipping  paper,  or  similar 
document  indicating  that  the  diesel  fuel 
is  dyed  and  marked  in  accordance  with 
§48.4082-lT. 

(c)  Rate  of  tax.  For  the  rate  of  tax.  see 
section  4081(a). 

(d)  Effective  date.  This  section  is 
effective  January  1. 1994. 

§48.4081-127    Diesel  fuel  tax;  taxable 
events  other  than  removal  at  the  terminal 
rack  (temporary). 

(a)  Tax  on  removal  from  a  refinery— 
{l)In  general.  Except  as  provided  in 
§  48.4082-lT  (relating  to  exemption  for 
dyed  diesel  fuel)  and  paragraph  (a)(2)  of 
this  section  (relating  to  an  exemption  for 
certain  refineries),  tax  is  imposed  on  the 
removal  of  diesel  fuel  from  a  refinery 

(i)  The  removal  is  by  bulk  transfer  and 
the  refiner  or  the  owner  of  the  diesel 
fuel  immediately  before  the  removal  is 
not  a  taxable  fuel  registrant;  or 

(ii)  The  removal  is  at  the  refinery  rack. 

(2)  Exemption  for  certain  refineries. 
The  tax  imposed  under  paragraph 
(a)(l)(ii)  of  this  section  does  not  apply 
to  a  removal  of  diesel  fuel  if— 

(i)  The  diesel  fuel  is  removed  by  rail 
car  from  an  approved  refinery  and  is 
received  at  an  approved  terminal; 

(ii)  The  refinery  and  the  terminal  are 
operated  by  the  same  taxable  fuel 
registrant;  and 


(iii)  The  refinery  is  not  served  by 
pipeline  (other  than  a  pipeline  for  the 
receipt  of  crude  oil)  or  vessel. 

(3)  Liability  for  tax.  The  refiner  is 
liable  for  the  tax  imposed  under 
paragraph  (a)(1)  of  this  section. 

(4)  flofe  of  tax.  For  the  rate  of  tax.  see 
section  4081(a). 

(b)  Tax  on  entry  into  the  United 
States— (1)  Imposition  of  tax.  Except  as 
provided  in  §  48.4082-lT  (relating  to 
dyed  diesel  fuel),  tax  is  imposed  on  the 
entry  of  diesel  fuel  into  the  United 
States  if— 

(i)  The  entry  is  by  bulk  transfer  and 
the  enterer  is  not  a  taxable  fuel 
registrant;  or 

(ii)  The  entry  is  not  by  bulk  transfer. 

(2)  Liability  for  tax.  The  enterer  is 
liable  for  the  tax  imposed  under 
paragraph  (b)(1)  of  this  section. 

(3)  Rate  of  tax.  For  the  rate  of  tax,  see 
section  4081(a). 

(c)  Blended  diesel  fuel;  tax  on  removal 
or  sale  by  the  blender— {\)  Imposition  of 
tax.  Blended  diesel  fuel  is  any  mixture 
of  diesel  fuel  with  respect  to  which  tax 
has  been  imposed  under  section 
4041(a)(1)  or  4081(a).  and  any  other 
liquid  (such  as  kerosene)  on  which  tax 
has  not  been  imposed  under  section 
4081  (other  than  diesel  fuel  dyed  in 
accordance  with  §  48.4082-1'nb)).  Tax 

is  imposed  on  the  removal  or  sale  of 
blended  diesel  fuel  by  the  blender 
thereof.  The  number  of  gallons  of 
blended  diesel  fuel  subject  to  tax  is  the 
difference  between  the  total  number  of 
gallons  of  blended  diesel  fuel  removed 
or  sold  and  the  number  of  gallons  of 
previously  taxed  diesel  fuel  used  to 
produce  the  blended  diesel  fuel. 

(2)  Liability  for  tax.  The  person  that 
produces  the  blended  diesel  fuel  outside 
the  bulk  transfer/terminal  system  (the 
blender)  is  liable  for  the  tax  imposed    ■ 
under  paragraph  (c)(1)  of  this  section. 

(3)  Rate  of  tax.  For  the  rate  of  tax.  see 
section  4081(a). 

(d)  Effective  date.  This  section  is 
effective  January  1. 1994. 

Par.  6.  Sections  48.4082-lT  through 
48.4083-lT  are  added  to  read  as 
follows: 

§48.4082-17    Diesel  fuel  tax;  exemption 
(temporary). 

(a)  Exemption.  Tax  is  not  imposed  by 
section  4081  on  the  removal,  entry,  or 
sale  of  any  diesel  fuel  if— 

(1)  The  person  otherwise  liable  for  tax 
is  a  taxable  fuel  registrant; 

(2)  In  the  case  ofa  removal  from  a 
terminal,  the  terminal  is  an  approved 
terminal;  and 

(3)  The  diesel  fuel  satisfies  the  dyeing 
and  marking  requirements  of  paragraph 
(b)  of  this  section. 

(b)  Dyeing  and  marking 
requirements— {!)  Dyeing;  high  sulfur 
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fuel.  Diesel  fuel  that  is  required  to  be 
dyed  blue  pursuant  to  the 
Environmental  Protection  Agency's  high 
sulfur  diesel  fuel  requirement  (40  CFR 
80.29)  satisfies  the  dyeing  requirement 
of  this  paragraph  (b)  only  if  it  contains 
the  blue  dye  1,4  dialkyamino- 
anthraquinone  in  a  concentration  of  at 
least  10  pounds  (3  pounds  before  April 
1. 1994)  of  active  liquid  Solvent  Blue  98 
per  thousand  barrels  of  diesel  fuel. 

(2)  Dyeing:  low  sulfur  fuel.  Diesel  fuel 
that  is  not  described  in  paragraph  (b)(1) 
of  this  section  satisHes  the  dyeing 
requirement  of  this  paragraph  (b)  only  if 
it  contains — 

(i)  The  red  dye  red  disazo  in  a 
concentration  of  at  least  5.6  pounds  of 
active  liouid  Solvent  Red  164  per 
thousand  barrels  of  diesel  fuel;  or 

(ii)  Any  other  dye  of  a  type  and  in  a 
concentration  that  is  approved  by  the 
Commissioner. 

(3)  Marking.  (Reserved) 

(c)  Effective  date.  This  section  is 
effective  January  1, 1994. 

S48.4082-2T    Oiasel  fuel  tax;  notlc« 
required  wttti  respect  to  dyed  dtesal  fuel 
(temporary). 

(a)  In  general.  A  notice  stating:  DYED 
DIESEL  FUEL,  NONTAXABLE  USE 
ONLY.  PENALTY  FOR  TAXABLE  USE 
must  be — 

(1)  Provided  by  the  terminal  operator 
to  any  person  that  receives  dyed  diesel 
fuel  at  a  terminal  rack  of  that  operator; 

(2)  Provided  by  any  seller  of  dyed 
diesel  fuel  to  its  buyer  if  the  fuel  is 
located  outside  the  bulk  transfer/ 
terminal  system  and  is  not  sold  from  a 
retail  pump  p>osted  in  accordance  with 
the  requirements  of  paragraph  (a)(3)  of 
this  section;  and 

(3)  Posted  by  a  seller  on  any  retail 
pump  where  it  sells  dyed  diesel  fuel  for 
use  by  its  buyer. 

(b)  Form.  The  notice  required  under 
paragraph  (a)(1)  or  (2)  of  this  section 
must  be  provided  by  the  time  of  the 
removal  or  sale  and  must  appear  on 
shipping  papers,  bills  of  lading,  and 
invoices  accompanying  the  sale  or 
removal  of  the  hiel. 

(c)  Penalty.  Any  person  that  fails  to 
provide  or  post  the  required  notice  with 
respect  to  any  dyed  diesel  fuel  is.  for 
purposes  of  the  penalty  imposed  by 
section  6714,  presumed  to  know  that  the 
fuel  will  be  used  for  a  taxable  use. 

(d)  Effective  date.  This  section  is 
effective  January  1, 1994. 

548.4082-3T    Diesel;  dye  Injection  systems 
and  visual  Inspection  devices  (temporary). 
[Reserved] 

S48.4082-4T    Diesel  fuel;  back-up  tax 
(temporary). 

(a)  Imposition  of  tax— {1)  In  general. 
Tax  is  imposed  by  section  4041  on  the 


delivery  into  the  fuel  supply  tank  of  the 
propulsion  engine  of  a  diesel-powered 
highway  vehicle  (other  than  an 
automobile  bus)  or  diesel-powered  boat 
of— 

(i)  Any  diesel  fuel  that  contains  a  dye; 

(ii)  Any  diesel  fuel  on  which  a  credit 
or  payment  has  been  allowed  under 
section  6427;  or 

(iii)  Any  liquid  other  than  gasoline  or 
diesel  fuel  on  which  tax  has  not  been 
imposed  by  section  4081. 

(2)  Liability  for  tax — (i)  In  general. 
The  operator  of  the  vehicle  or  boat  into 
which  the  fuel  is  delivered  is  liable  for 
the  tax  imposed  under  paragraph  (a)(1) 
of  this  section. 

(ii)  Joint  and  several  liability  of  the 
seller.  The  seller  of  the  diesel  fuel  is 
jointly  and  severally  liable  for  the  tax 
imposed  under  paragraph  (a)(1)  of  this 
section  if  the  seller  knows  or  has  reason 
to  know  that  the  fuel  will  not  be  used 
in  a  nontaxable  use. 

(3)  Rate  of  tax.  The  rate  of  tax  is  the 
rate  imposed  on  diesel  fuel  by  section 
4081(a). 

(b)  Tax  on  diesel  fuel;  buses  and 
trains — (1)  In  general.Tax  is  imposed  by 
section  4041  on  the  delivery  into  the 
fuel  supply  tank  of  the  propulsion 
engine  of  an  automobile  bus  or  a  diesel- 
powered  train  of — 

(i)  Any  diesel  fuel  that  contains  a  dye; 

(ii)  Any  diesel  fuel  on  which  a  credit 
or  payment  has  been  allowed  under 
section  6427;  or 

(iii)  Any  liquid  other  than  gasoline  or 
diesel  fuel  on  which  tax  has  not  been 
imposed  by  section  4081. 

(2)  Liability  for  tax.  The  operator  of 
the  bus  or  train  into  which  die  fuel  is 
delivered  is  liable  for  the  tax  imposed 
under  paragraph  (b)(1)  of  this  section. 

(3)  Rate  of  tax— {\)  Buses— {A)  In 
general.  The  rate  of  tax  on  the  delivery 
of  diesel  fuel  into  an  automobile  bus  is 
the  sum  of  the  rates  described  in 
sections  4041(a)(l}(C)(iii)(I)  and 
4041(d)(1)  (the  bus  rate),  if  the  bus  is 
used  to  furnish  (for  compensation) 
passenger  land  transportation  available 
to  the  general  public  and  either  such 
transportation  is  scheduled  and  along 
regular  routes  or  the  seating  capacity  of 
the  bus  is  at  least  20  adults  (not 
including  the  driver).  A  bus  is  available 
to  the  general  public  if  the  bus  is 
available  for  hire  to  more  than  a  limited 
number  of  persons,  groups,  or 
organizations. 

(B)  Other  uses.  The  rate  of  tax  on  the 
delivery  of  diesel  fuel  into  an 
automobile  bus  is  the  rate  of  tax 
imposed  by  section  4081(a)  if  the  bus  is 
used  for  a  purpose  other  than  that 
described  in  paragraph  (b)(3)(i)(A)  of 
this  section. 


(ii)  Trains.  The  rate  of  tax  on  the 
delivery  of  diesel  fuel  into  a  diesel- 
powered  train  is  the  rate  prescribed  in 
section  4041  for  diesel  fuel  sold  for  use 
in  a  train  (the  train  rate). 

(4)  Cross  reference.  For  the 
registration  requirement  relating  to 
certain  bus  and  train  operators,  see 
§48.4101-3T(c)(2). 

(c)  Exemptions.  The  taxes  imposed 
under  paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  a  delivery  of 
diesel  fuel  for — 

(1)  Use  on  a  farm  for  fanning  purposes 
as  that  term  and  related  terms  are 
defined  in  §  48.6420-4(a)  through  (g); 

(2)  The  exclusive  use  of  a  State,  any 
political  subdivision  of  a  State,  or  the 
District  of  Columbia: 

(3)  Use  described  in  section  4041(h) 
(relating  to  use  in  a  vehicle  owned  by 
an  aircraft  museum): 

(4)  The  exclusive  use  of  the  American 
Red  Cross: 

(5)  Use  in  a  boat  employed  in — 

(A)  The  business  of  commercial 
fishing; 

(B)  The  business  of  transporting 
persons  or  property  for  compensation  or 
hire;  or 

(C)  Any  other  trade  or  business, 
unless  the  boat  is  used  in  any  activity 
of  a  type  generally  considered  to 
constitute  entertainment,  amusement,  or 
recreation  (within  the  meaning  of 
section  274(a)(1)(A)  and  the  regulations 
under  that  section); 

(6)  Use  in  an  automobile  bus  while 
the  bus  is  engaged  in  the  transportation 
of  students  and  employees  of  schools  (as 
defined  in  the  last  sentence  of  section 
4221(d)(7)(C)): 

(7)  Use  in  a  qualified  local  bus 
(described  in  section  6427(b)(2)(D)) 
while  the  bus  is  engaged  in  furnishing 
(for  compensation)  intracity  passenger 
land  transportation  that  is  available  to 
the  general  public  and  is  scheduled  and 
along  regular  routes; 

(8)  Use  in  a  highway  vehicle  that  is 
not  registered  (and  is  not  required  to  be 
registered)  for  highway  use  under  the 
laws  of  any  State  or  foreign  country; 

(9)  The  exclusive  use  of  a  nonprofit 
educational  organization,  as  defined  in 
§48.4221-6(b); 

(10)  Use  in  a  highway  vehicle  owned 
by  the  United  States  that  is  not  used  on 
the  highway;  or 

(11)  Use  in  a  vessel  of  war  of  the 
United  States  or  any  foreign  nation,  as 
described  in  §48.4221-4(b)(5). 

(d)  Effective  date.  This  section  is 
effective  January  1, 1994. 

§48.4083    Administrative  authority 
(temporary). 

(a)  In  genera/— (1)  Authority  to 
inspect.  Officers  or  employees  of  the  IRS 
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designated  by  the  Commissioner,  upon 
presenting  appropriate  credentials  and  a 
written  notice  to  the  owner,  operator,  or 
agent  in  charge,  are  authorized  to  enter 
any  place  and  to  conduct  inspections  in 
accordance  with  paragraphs  (a)  through 

(c)  of  this  section. 
(2)  Reasonableness.  Inspections  will 

be  performed  in  a  reasonable  mjmner 
and  at  times  that  are  reasonable  under 
the  circumstances,  taking  into 
consideration  the  normal  business  hours 
of  the  place  to  be  entered. 

(b)  Place  of  inspection— (1)  In  general. 
Inspections  may  be  at  any  place  at 
which  taxable  fuel  is  (or  may  be) 
produced  or  stored  or  at  any  inspection 
site  where  evidence  of  activities 
described  in  section  6714(a)  may  be 
discovered.  These  places  may  include, 
but  are  not  limited  to — 
(i)  Any  terminal; 

(ii)  Any  fuel  storage  facility  that  is  not 
a  terminal; 
(iii)  Any  retail  fuel  facility;  or 
(iv)  Any  designated  inspection  site. 
(2)  Designated  inspection  sites.  A 
designated  inspection  site  is  any  State 
highway  inspection  station,  weigh 
station,  agricultural  inspection  station, 
mobile  station,  or  other  location 
designated  by  the  Commissioner  to  be 
used  as  a  fuel  inspection  site.  A 
designated  inspection  site  will  be 
identified  as  a  fuel  inspection  site. 

(c)  Scope  of  inspection— {1) 
Inspection.  Officers  or  employees  may 
physically  inspect,  examine  or 
otherwise  search  any  tank,  reservoir,  or 
other  container  that  can  or  may  be  used 
for  the  production,  storage,  or 
transportation  of  fuel,  fuel  dyes,  or  fuel 
markers.  Inspection  may  also  be  made  of 
any  equipment  used  for,  or  in 
connection  with,  production,  storage,  or 
transportation  of  fuel,  fuel  dyes  or  fuel 
markers.  This  includes  any  equipment 
used  for  the  dyeing  or  marking  of  fuel. 
This  also  Includes  the  books  and 
records  kept  to  determine  excise  tax 
liability  under  section  4081. 

(2)  Detainment.  Officers  or  employees 
may  detain  any  vehicle,  train,  or  boat  for 
the  purpose  of  inspecting  its  fuel  tanks 
and  storage  tanks.  Detainment  will  be 
either  on  the  premises  under  inspection 
or  at  a  designated  inspection  site. 
Detainment  may  continue  for  such 
reasonable  period  of  time  as  is  necessary 
to  determine  the  amount  and 
composition  of  the  fuel. 

(3)  Removal  of  samples.  Officers  or 
employees  may  take  and  remove 
samples  of  fuel  in  such  reasonable 
quantities  as  are  necessary  to  determine 
its  composition. 

(d)  Refusal  to  submit  to  inspection — 
(J)  Imposition  of  penalty.  Any  j)erson 
that  refuses  to  allow  on  inspection  will 


be  fined  $1,000  for  each  refusal.  This 
penalty  is  in  addition  to  any  other 
penalty  or  tax  that  may  be  imposed 
upon  that  person  or  any  other  person 
liable  for  tax  under  section  4081  or 
penalty  under  section  6714. 

(2)  Assessment  of  penalty.  This 
penalty  is  an  assessable  penalty  and  is 
assessed  in  accordance  with  section 
6671. 

(e)  Effective  date.  This  section  is 
effective  January  1, 1994. 

Par.  7.  Sections  48.4101-3T  and 
48.4101-4T  are  added  to  read  as 
follows: 

§48.4101-3T    Registration  (temporary). 

(a)  Oveniew.  This  section  provides 
rules  relating  to  registration  under 
section  4101  for  purposes  of  the  federal 
excise  tax  on  taxable  fuel  imposed  by 
section  4081  and  the  credit  or  payment 
allowed  to  registered  ultimate  vendors 
of  diesel  fuel  under  section  6427.  This 
section  describes  persons  that  must  be, 
or  are  allowed  to  be,  registered; 
standards  for  quahfication  to  be 
registered;  and  the  terms  and  conditions 
of  registration.  A  person  is  registered 
under  section  4101  only  if  the  district 
director  has  issued  a  registration  letter 
to  the  person  and  the  registration  has 
not  been  revoked  or  suspended.  Each 
business  unit  that  has,  or  is  required  to 
have,  a  separate  employer  identification 
number  is  treated  as  a  separate  person. 
Thus,  two  business  units  (for  example, 
a  parent  corporation  and  a  subsidiary 
corporation,  or  a  proprietorship  and  a 
related  partnership),  each  of  which  has 
a  different  employer  identification 
number,  are  two  persons. 

(b)  Definitions— {1)  Applicant.  An 
applicant  is  a  person  that  has  applied 
for  registration  under  paragraph  (e)  of 
this  section. 

(2)  Bonded  registrant.  A  bonded 
registrant  is  a  person  that  has  given  a 
bond  to  the  district  director  under 
paragraph  (j)  of  this  section  as  a 
condition  of  registration. 

(3)  Gasohol  bonding  amount.  The 
gasohol  bonding  amount  is  the  product 
of— 

(i)  The  rate  of  tax  applicable  to  later 
separation,  as  described  in  §  48.4081- 
6(g)(l)(iii);  and 

(ii)  The  total  number  of  gallons  of 
gasoline  expected  to  be  bought  at  the 
gasohol  production  tax  rate  by  the 
gasohol  blender  during  a  representative 
6-month  period  (as  determined  by  the 
district  director). 

(4)  Penalized  for  a  wrongful  act.  A 
person  has  been  penalized  for  a 
wrongful  act  if  the  person  has — 

(i)  Been  assessed  any  penalty  under 
chapter  68  of  the  Internal  Revenue  Code 
(or  similar  provision  of  the  law  of  any 


State  or  the  District  of  Columbia)  for 
fi^udulently  failing  to  file  any  return  or 
pay  any  tax,  and  the  penahy  has  not 
been  wholly  abated,  refunded,  or 
credited: 

(ii)  Been  assessed  any  penalty  under 
chapter  68  of  the  Internal  Revenue 
Code,  such  penalty  has  not  been  wholly 
abated,  refunded,  or  credited,  and  the 
district  director  determines  that  the 
conduct  resulting  in  the  penalty  is  part 
of  a  consistent  pattern  of  failing  to 
deposit,  pay,  or  pay  over  a  substantial 
amount  of  tax; 

(iii)  Been  convicted  of  a  crime  under 
chapter  75  of  the  Internal  Revenue  Code 
(or  similar  provision  of  the  law  of  any 
State  or  the  District  of  Columbia),  or  of 
conspiracy  to  commit  such  a  crime,  and 
the  conviction  has  not  been  wholly 
reversed  by  a  court  of  competent 
jurisdiction: 

(iv)  Been  convicted,  under  the  laws  of 
the  United  States,  any  State,  or  the 
District  of  Columbia,  of  a  felony  for 
which  an  element  of  the  offense  is  theft, 
fiaud,  or  the  making  of  false  statements, 
and  the  conviction  has  not  been  wholly 
reversed  by  a  court  of  competent 
jurisdiction; 

(v)  Been  assessed  any  tax  under 
section  4103  and  the  tax  has  not  been 
wholly  abated,  refunded,  or  credited;  or 
(vi)  Had  its  registration  under  section 
4101  or  4222  revoked. 

(5)  Related  person.  A  jaerson  is  related 
to  an  applicant  if  the  person — 

(i)  Directly  or  indirectly  exercises 
control  over  an  activity  of  the  applicant 
and  the  activity  is  described  in 
paragraph  (c)(1)  or  (d)  of  this  section; 

(ii)  Owns,  directly  or  indirectly,  five 
percent  or  more  of  the  applicant; 

(iii)  Is  under  a  duty  to  assure  the 
payment  of  a  tax  for  which  the  applicant 
is  responsible; 

(iv)  Is  a  member,  with  the  applicant, 
of  a  group  of  organizations  (as  defined 
in  §  1.52-l(b)  of  this  chapter)  that 
would  be  treated  as  a  group  of  trades  or 
businesses  under  common  control  for 
purposes  of  §  1.52-1  of  this  chapter  or 
(v)  Distributed  or  transferred  assets  to 
the  applicant  in  a  transaction  in  which 
the  applicant's  basis  in  the  assets  is 
determined  by  reference  to  the  basis  of 
the  assets  in  the  hands  of  the  distributor 
or  transferor. 

(6)  Registrant.  A  re^strant  is  a  person 
that  the  district  director  has,  in 
accordance  with  paragraph  {g)(3)  of  this 
section,  registered  under  section  4101 
and  whose  registration  has  not  been 
revoked  or  suspended. 

(c)  Persons  required  to  be  registered — 
(1)  In  general.  A  person  is  required  to 
be  registered  under  section  4101  if  the 
person  is  engaged  in  the  activity  of  a— 
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(i)  Blender,  as  denned  in  §48.4081- 
1(d): 
(ii)  Enterer,  as  defined  in  §  48.4081- 

1(g): 

(iii)  Refiner,  as  deHned  in  §  48.4081- 
Ko): 

(iv)  Terminal  operator,  as  defined  in 
§48.4081-l(t);or 

(v)  Throughputter.  as  defined  in 
§48.4081-l(u)(2)  (a  throughputter  that 
is  a  position  holder). 

(2)  Bus  and  train  operators.  Every 
operator  of  a  bus  or  train  is  required  to 
be  registered  under  section  4101  at  any 
time  it  incurs  any  liability  for  tax  under 
§  48.4082-4T  at  the  bus  rale  (as 
described  in  §48.4082-4T(b)(3)(i))  or 
the  train  rate  (as  described  in  §48.4082- 
4T(b)(3)(ii)). 

(3)  Consequences  of  failing  to  register. 
For  the  criminal  penahy  imposed  for 
failure  to  register,  see  section  7232.  For 
the  civil  penalty  imposed  for  failure  to 
register,  see  section  7272. 

(d)  Persons  that  may,  but  are  not 
required  to,  be  registered.  A  person  may. 
but  is  not  required  to,  be  registered 
under  section  4101  if  the  person  is 
engaged  in  the  activity  of — 

(1)  A  gasohol  blender,  as  defined  in 
§48.4081-€(b)(3); 

(2)  An  industrial  user,  as  defined  in 
§48.4081-1(1): 

(3)  A  throughputter,  as  defined 

§  48.4081-l(u)(l)  (a  throughputter  that 
is  not  a  position  holder):  or 

(4)  An  ultimate  vendor  of  diesel  fuel, 
as  defined  in  §48.6427-9T(a)(l). 

(e)  Application  instructions. 
Application  for  registration  under 
section  4101  must  be  made  in 
accordance  with  the  instructions  for 
Form  637  (or  such  other  form  as  the 
Commissioner  may  designate). 

(0  Registration  tests — (1)  In  general— 
(i)  Persons  other  than  ultimate  vendors. 
Except  as  provided  in  paragraph 
(f)(l)(ii)  of  this  section,  the  district 
director  will  register  an  applicant  only 
if  the  district  director  determines  that 
the  applicant  meets  the  three  following 
tests  (collectively,  the  registration  tests): 

(A)  The  activity  test  of  paragraph  (0(2) 
of  this  section: 

(B)  The  acceptable  risk  test  of 
paragraph  (f)(3)  of  this  section:  and 

(C)  The  adequate  security  test  of 
paragraph  {f)(4)  of  this  section. 

(ii)  Ultimate  vendors.  The  district 
director  will  register  an  applicant  as  an 
ultimate  vendor  of  diesel  fuel  only  if  the 
district  director — 

(A)  Determines  that  the  applicant 
meets  the  activity  test  of  paragraph  (0(2) 
of  this  section:  and 

(B)  Is  satisfied  with  the  filing,  deposit, 
payment,  and  claim  history  for  all 
federal  taxes  of  the  applicant  and  any 
related  person. 


(2)  The  activity  test.  An  applicant 
meets  the  activity  test  of  this  paragraph 
(0(2)  only  if  the  district  director 
determines  that  the  applicant — 

(i)  Is.  in  the  course  of  its  trade  or 
business,  regularly  engaged  in  an 
activity  described  in  paragraph  (c)(1)  or 
(d)  of  this  section:  or 

(ii)  Is  likely  to  be  (because  of  such 
factors  as  the  applicant's  business 
experience,  financial  standing,  or  trade 
connections),  in  the  course  of  its  trade 
or  business,  regularly  engaged  in  an 
activity  described  in  paragraph  (c)(1)  or 
(d)  of  this  section  within  a  reasonable 
lime  after  becoming  registered  under 
section  4101. 

(3)  Acceptable  risk  test—(i)  In  general. 
An  applicant  meets  the  acceptable  risk 
test  of  this  paragraph  (0(3)  only  if— 

(A)  Neither  the  applicant  nor  a  related 
person  has  been  penalized  for  a 
wrongful  act:  or 

(B)  Even  though  the  applicant  or  a 
related  person  has  been  penalized  for  a 
wrongful  act.  the  district  director 
determines,  after  review  of  evidence 
offered  by  the  applicant,  that  the 
registration  of  the  applicant  does  not 
create  a  significant  risk  of  nonpayment 
or  late  payment  of  the  tax  imposed  by 
section  4081. 

(ii)  Significant  risk  of  nonpayment  or 
late  payment  of  tax.  In  making  the 
determination  described  in  paragraph 
(0(3)(i)(B)  of  this  section,  the  district 
director  may  consider  factors  such  as 
the  following: 

(A)  The  time  elapsed  since  the 
applicant  or  related  person  was 
penalized  for  a  wrongful  act. 

(B)  The  present  relationship  between 
the  applicant  and  any  related  person 
that  was  penalized  for  any  wrongful  act. 

(C)  The  degree  of  rehabilitation  of  the 
person  penalized  for  any  wrongful  act. 

(D)  The  amount  of  bond  given  by  the 
applicant.  In  this  regard,  the  district 
director  may  accept  a  bond  under 
paragraph  (j)  of  this  section,  without 
regard  to  the  limits  on  the  amount  of  the 
bond  set  by  paragraph  (j)(2)  of  this 
section. 

(4)  Adequate  security'test — (i)  In 
general.  An  applicant  meets  the 
adequate  security  test  of  this  paragraph 
(0(4)  only  if  the  district  director 
determines  ihftt  the  applicant  has  both 
adequate  financial  resources  and  a 
satisfactory  tax  history,  or  the  applicant 
gives  the  district  director  a  bond  (under 
the  provisions  of  paragraph  (j)  of  this 
section). 

(ii)  Adequate  financial  resources — (A) 
In  general.  An  applicant  has  adequate 
financial  resources  only  if  the  district 
director  determines  that  the  applicant  is 
financially  capable  of  paying — 


(7)  Its  expected  tax  liability  under 
section  4081  for  a  representative  6- 
month  period  (as  determined  by  the 
district  director): 

(2)  In  the  case  of  a  terminal  operator, 
the  expected  tax  liability  under  section 
4081  of  persons  other  than  the  terminal 
operator  with  respect  to  taxable  fuel 
removed  at  the  racks  of  its  terminals 
during  a  representative  1-month  period 
(as  determined  by  the  district  director); 
and 

(J)  In  the  case  of  a  gasohol  blender, 
the  gasohol  bonding  amount. 

(B)  Basis  for  determination.  The 
determination  under  this  paragraph 
(0(4)(ii)  must  be  based  on  financial 
information  such  as  the  applicant's 
income  statement,  balance  sheet  or  bond 
ratings,  or  other  information  related  to 
the  applicant's  financial  status. 

(iii)  Satisfactory  tax  history.  An 
applicant  has  a  satisfactory  tax  history 
only  if  the  district  director  is  satisfied 
with  the  filing,  deposit,  and  payment 
history  for  all  federal  taxes  of  the 
applicant  and  any  related  person. 

(g)  Action  on  the  application  by  the 
district  director — (1)  Review  of 
application.  The  district  director  may 
investigate  the  accuracy  and 
completeness  of  any  representations 
made  by  an  applicant,  request  any 
additional  relevant  information  from  the 
applicant,  and  inspect  the  applicant's 
premises  during  normal  business  hours 
without  advance  notice. 

(2)  Denial.  If  the  district  director 
determines  that  an  applicant  does  not 
meet  all  of  the  applicable  registration 
tests  described  in  paragraph  (O.of  this 
section,  the  district  director  must  notify 
the  applicant,  in  writing,  that  its 
application  for  registration  is  denied 
and  state  the  basis  for  the  denial. 

(3)  Approval.  If  the  district  director 
determines  that  an  applir.ant  meets  all 
of  the  applicable  registration  tests 
described  in  paragraph  (0  of  this 
section,  the  district  director  must 
register  the  applicant  under  section 
4101  and  issue  the  applicant  a  letter  of 
registration  containing  the  effective  date 
of  the  registration.  The  effective  date  of 
the  registration  must  be  no  earlier  than 
the  date  on  which  the  district  director 
signs  the  letter  of  registration.  A  copy  of 
an  application  for  registration  (Form 
637)  is  not  a  letter  of  registration. 

(h)  Terms  and  conditions  of 
registration — (1)  Affirmative  duties. 
Each  registrant  must — 

(i)  Make  deposits,  file  returns,  and 
pay  taxes  required  by  the  Internal 
Revenue  Code  and  the  regulations 
thereunder: 

(ii)  Keep  records  sufficient  to  show 
the  registrant's  tax  liability  under 
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section  4081  and  payments  or  deposits 
of  such  liability: 

(iii)  Make  all  information  reports 
required  under  section  4101(d)  and 
§48.4101-47; 

(iv)  Make  available  for  inspection  on 
demand  by  the  Internal  Revenue  Service 
during  normal  business  hours  records 
relevant  to  a  determination  of  tax 
liability  under  section  4081;  and 

(v)  Notify  the  district  director  of  any 
change  (such  as  a  change  in  ownership) 
in  the  information  the  registrant 
submitted  in  connection  with  its 
application  for  registration,  or 
previously  submitted  under  this 
paragraph  (h)(l)(v).  within  10  days  after 
the  change  occurs. 

(2)  Prohibited  actions.  A  registrant 
may  not— 

(i)  Sell,  lease  or  otherwise  allow 
another  person  to  use  its  registration; 

(ii)  Make  any  false  statement  to  the 
district  director  in  connection  with  a 
submission  under  paragraph  (h)  (1)  or 
(3)  of  this  section;  or 

(iii)  Make  any  false  statement  on,  or 
violate  the  terms  of— 

(A)  A  notification  certificate  of  a 
taxable  fuel  registrant  (as  described  in 
§48.4081-5(b));or 

(B)  A  certificate  of  a  registered 
gasohol  blender  (as  described  in 
§48.4081-6(c)(2)). 

(3)  Additional  terms  and  conditions 
for  terminal  operators— [i]  Records  to  be 
maintained  relating  to  removals  of 
dieselfuel.  Each  terminal  operator 
described  in  §48.4081-l(t)  must  keep 
the  following  information  with  respect 
to  each  rack  removal  of  diesel  fuel  at 
each  terminal  it  operates: 

(A)  The  bill  of  lading  or  other 
shipping  document. 

(d)  The  record  of  whether  the  fuel  was 
dyed  in  accordance  with  §  48.4082- 
lT(b). 

(C)  The  volume  and  date  of  the 
removal. 

(D)  The  identity  of  the  person  that 
received  the  fuel. 

(E)  Any  other  information  required  by 
the  Commissioner. 

(ii)  Retention  of  information.  In 
addition  to  any  other  requirement 
relating  to  the  retention  of  records,  the 
terminal  operator  must  maintain  the 
information  described  in  paragraph 
(h)(3)(i)  of  this  section  at  the  terminal 
ft-om  which  the  removal  occurred  for  at 
least  3  months  after  the  removal  to 
which  it  relates. 

(i)  Adverse  actions  by  the  district 
director  against  a  registrant— {1) 
Mandatory  revocation  or  suspension. 
The  district  director  must  revoke  or 
suspend  the  registration  of  any 
registrant  if  the  district  director 


determines 
tim 


I  hat  the  registrant,  at  any 


(i)  Does  not  meet  one  or  more  of  the 
applicable  registration  tests  under 
paragraph  (f)  of  this  section  and  has  not 
corrected  the  deficiency  within  a 
reasonable  period  of  time  af^er 
notification  by  the  district  director; 

(ii)  Has  used  its  registration  to  evade, 
or  attertipt  to  evade,  the  payment  of  any 
tax  imposed  by  section  4081,  or  to 
postpone  or  in  any  manner  to  interfere 
with  the  collection  of  any  such  tax,  or 
to  make  a  ft-audulent  claim  for  a  credit 
or  payment; 

(iii)  Has  aided  or  abetted  another 
person  in  evading,  or  attempting  to 
evade,  payment  of  any  tax  imposed  by 
section  4081,  or  in  making  a  fraudulent 
claim  for  a  credit  or  payment;  or 

(iv)  Has  sold,  leased,  or  otherwise 
allowed  another  person  to  use  its 
registration. 

(2)  Remedial  action  permitted  in  other 
cases.  If  the  district  director  determines 
that  a  registrant,  at  any  time,  has  failed 
to  comply  with  the  terms  and 
conditions  of  registration  under 
paragraph  (h)  of  this  section,  made  a 
false  statement  to  the  district  director  in 
connection  with  its  application  for 
registration  or  retention  of  registration, 
or  otherwise  used  its  registration  in  a 
manner  that  creates  a  significant  risk  of 
nonpayment  or  late  payment  of  tax,  then 
the  district  director  may^ 

(i)  Revoke  or  suspend  the  registrant's 
registration; 

(ii)  In  the  case  of  a  registrant  other 
than  an  ultimate  vendor,  require  the 
registrant  to  give  a  bond  under  the 
provisions  of  paragraph  (j)  of  this 
section  as  a  condition  of  retaining  its 
registration;  and 

(iii)  In  the  case  of  a  registrant  other 
than  an  ultimate  vendor,  require  the 
registrant  to  file  monthly  or 
semimonthly  returns  under 
§  40.601  l(a)-3T  of  this  chapter  as  a 
condition  of  retaining  its  registration. 
(3)  Action  by  the  district  director  to 
revoke  or  suspend  a  registration.  If  the 
district  director  revokes  or  suspends  a 
registration,  the  district  director  must  so 
notify  the  registrant  in  writing  and  state 
the  basis  for  the  revocation  or 
suspension.  The  effective  date  of  the 
revocation  or  suspension  may  not  be 
eariier  than  the  date  on  which  the 
district  director  notifies  the  registrant. 

(j)  Bonds— {!)  Form.  Each  bond  given 
to  the  district  director  as  a  condition  of 
registration  under  paragraph  (f)(4)(i)  or 
(i)(2)(ii)  of  this  section  must  be  executed 
in  the  form  prescribed  by  the  district 
director.  Each  bond  must  be— 

(i)  A  public  debt  obligation  of  the 
United  States  Government; 

(ii)  An  obligation  the  principal  and 
interest  of  which  are  unconditionally 


guaranteed  by  the  United  States 
Government; 

(iii)  A  bond  executed  by  a  surety 
company  listed  in  Department  of  the 
Treasury  Circular  570  as  an  acceptable 
surety  or  reinsurer  of  federal  bonds  (a 
surety  bond);  or 

(iv)  Any  other  bond  with  security 
(including  liens  under  section 
4101(b)(1)(B))  considered  acceptable  by 
the  district  director. 

(2)  Amount  of  bond.  A  bond  given 
under  this  paragraph  (j)  must  be  in  an 
amount  that  the  district  director 
determines  will  ensure  timely  collection 
of  the  taxes  imposed  by  section  4081. 
taking  into  account  the  applicant's 
financial  capabilities,  tax  history,  and 
expected  liability  under  section  4081. 
The  district  director  may  increase  or 
decrease  the  amount  of  the  required 
bond  to  take  into  account  changes  in  the 
applicant's  financial  capabilities,  tax 
history,  and  expected  liability  under 
section  4081.  However,  in  no  case  may 
the  amount  of  the  bond  be  greater  than 
the  amount  that  the  district  director 
determines  is  equal  to— 

(i)  The  applicant's  expected  tax 
liability  under  section  4081  for  a 
representative  6-month  period  (as 
determined  by  the  district  director); 

(ii)  In  the  case  of  a  terminal  operator, 
the  expected  tax  liability  of  persons 
other  than  the  terminal  operator  under 
section  4081  with  respect  to  taxable  fuel 
removed  at  the  racks  of  its  terminals 
during  a  representative  1-month  period 
(as  determined  by  the  district  director): 
and 

(iii)  In  the  case  of  a  gasohol  blender, 
the  gasohol  bonding  amount. 

(3)  Collection  of  taxes  from  a  bond.  If 
a  bonded  registrant  does  not  pay  the 
amount  of  tax  it  incurs  under  section 
4081  by  the  time  prescribed  in  section 
6151  for  paying  that  tax.  the  district 
director  may  collect  the  amount  of  the 
unpaid  tax  (including  penalties  and 
interest  with  respect  to  that  tax)  from 
the  bonded  registrant's  bond. 

(4)  Termination  of  bonds— (i)  Surety 
bonds.  A  surety  on  a  bond  may  give 
written  notice  to  the  district  director 
and  the  bonded  registrant  that  the  surety 
desires  to  be  relieved  of  liability  under 
the  bond  after  a  certain  date,  which  date 
must  be  at  least  60  days  after  the  receipt 
of  the  notice  by  the  district  director.  The 
surety  will  be  relieved  of  any  liability 
that  the  bonded  registrant  incurs  after 
the  date  named  in  the  notice.  However, 
the  surety  remains  liable  for  the  amount 
of  tax  that  the  bonded  registrant 
incurred  under  section  4081  during  the 
term  of  the  bond  and  for  penalties  and 
interest  with  respect  to  that  tax. 

(ii)  Other  bonds.  A  bond  (other  than 
a  surety  bond)  given  to  the  district 
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director  siay  be  raitumedl  !•  the  bonded 
registrant  only  after  the  earlier  of— 

(A)  Tb«  district  director's 
detennination  that  the  bended  registrant 
has  paid  all  taxes  that  the  bonded 
registrant  inctund  nsder  eectioB  4091 
during  the  period  covered  by  the  bond 
and  any  penalties  and  interest  with 
respect  to  the  taxes; 

(B)  The  expiraUon  aithe  period  for 
assessment  of  the  section  4081  tax  of  the 
bonded  registrant,  as  determined  under 
the  provisions  of  subchapter  A  of 
chapter  66  of  the  Internal  Revenue 
Ckxie.  for  the  period  cavend  by  the 
bond; or 

(C)  The  date  that  the  district  director 
receives  from  the  registrant  a  substitute 
bond  gven  under  this  paragraph  (j). 

(51  Determination  that  band  is  no 
longer  required.  If  the  district  director 
determines  that  the  bonded  registrant 
meets  the  adequate  <»eairity  test  of 
paragraph  (0(4}  of  this  section  without 
a  bond,  the  registrant  is  to  be  released 
from  the  obligation  to  give  a  bond  as  a 
condition  of  registration  under  section 
4101. 

(kl  Cross  references— (1)  For  a  rule 
relating  to  the  filing  of  nranthly  and 
semimonthly  returns  by  certain  persons 
that  are  registered  under  section  4101. 
see  §40.6011(a)-3T  of  this  chapter. 

(2}  For  regulations  relating  to  the 
gasoline  tax  imposed  by  section  4081. 
see  §§  48.4081-0  through  48.4081-8. 
For  regulations  relating  toihe  diesel  fuel 
tax  imposed  by  section  4081.  see 
§§  48.408 1-lOT  through  48.4081-1 2T. 

(1)  Effective  dote— (1)  Except  as 
otherwise  provided  in  this  paragraph  (1). 
this  section  is  effective  January  1, 1994. 

(2)  Paragraph  (c)(1)  of  this  section 
(relating  to  persons  required  to  be 
registered)  is  effective  lannary  1, 1995. 

(3)  A  registration  in  effect  on 
December  31, 1993,  with  respect  to  the 
tax  on  gasoline  or  diesel  fuel  is  subject 
to  the  district  director's  review,  aiui  to 
revocation  or  suspensicm,  xxnAer  the 
standards  set  forth  in  this  section,  but 
remains  in  effect  until  the  earlier  of— 

(i)  The  effective  date  of  a  registration 
issued  under  paragraph  (g)(3)  of  this 
section;  or 

(ii)  The  effective  dale  of  the 
revocation  or  suspension  of  the 
registration  under  paragraph  (i)  of  this 
section. 

§  48.4101-4T    Infonnation  reporting 
(temporary). 

(a)  In  general— {I)  Terminal  operators. 
Each  terminal  operator  described  in 
§  48.4081-1  (t)  must  make  a  letum 
showing — 

(i)  The  name  and  registration  number 
of  any  person  that  is  a  position  holder 
(as  described  in  §  48.4081-1  (m))  at  any 
terminal  it  operates; 


(ii)  The  identity  <rf  the  position  holder 
with  respect  to — 

(A)  All  rack  removals  of  taxable  feiel 
from  each  terminal  it  operates,  and  the 
volume  and  dates  of  the  removals;  and 

(B)  In  the  case  of  rack  removals  of 
diesel  fuel,  whether  the  fuel  was  dyed 
at  the  operator's  terminal  in  accordance 
with  §48.4082-lTfb);  and 

(iii)  Any  other  information  required 
by  the  Commissioner. 

(2)  Throughputters.  Each 
throughputter  described  in  §  48.4081- 
l(u)  must  make  a  return  sbowii^g — 

(i)  The  name  and  registration  number 
of  the  operator  of  each  terminal  at 
which  it  holds  an  inventory  position  in 
taxable  fuel;  and 

(ii)  Any  other  information  required  by 
the  Commissioner. 

(3)  Gasohol  blenders.  Each  registered 
gasohol  blender  described  in  §  48.4081- 
6(b)(4)  must  mdte  a  return  showing, 
with  respect  to  each  batch  of  gasohol  it 
produced  from  gasoline  it  bouijght  at  the 
gasohol  production  tax  rate — 

(i)  The  name  and  registration  nnmber 
of  the  person  that  sold  the  blender  the 
gasoline; 

(ii)  The  date  and  location  of  the 
purchase  of  the  gasoline; 

(iii)  The  volume  of  the  gasoline; 

(iv)  The  nam^,  address,  and  employer 
identification  number  of  the  person  that 
sold  the  blender  the  alcohol; 

(v)  The  date  and  location  of  the 
purchase  of  the  alcohol; 

(vi)  The  volume  and  type  of  the 
alcohol;  and 

(vii)  Any  other  information  required 
by  the  Commissioner. 

(b)  Form  and  time  of  return.  Each 
return  required  under  this  section  must 
be  made  at  the  time  and  in  the  form 
required  by  the  Commissioner. 

(c)  Consequences  for  failure  to  make 
a  return.  For  the  consequences  for 
failing  to  make  an  information  return 
required  by  this  section,  see  §  48.4101- 
3T(i)  (relating  to  adverse  actions  against 
a  registrant)  and  section  6721  (relating 
to  a  penahy  for  faihne  to  file  an 
information  return). 

(d)  Effective  date.  This  section  is 
effective  July  1, 1994. 

Far.  8.  Sections  48.6427-8T  and 
48.6427-9T  are  added  to  read  as 
follows: 

§4&.64Z7-8T    Credn  or  payment  with 
respect  to  cUesel  fuel  used  tn  a  nontaxabto 
use  (othw  than  on  a  farm  for  fanning 
purposes  or  by  •  State  or  local  government) 
(temporary). 

(a)  Conditions  to  allowance  of  credit 
or  payment.  A  claim  for  credit  or 
payment  with  respect  to  diesel  fuel  is 
allowed  under  this  section  only  if— 


(l)Tax  was  imposed  by  section  4081 
on  the  diesel  fuel  to  which  the  claim 
relates; 

(2)  The  claimant  bought  the  fuel  and 
did  not  resell  it  in  the  United  States; 

(3)  The  claimant  has  filed  a  timely 
claim  for  a  credit  or  payment  that 
contains  the  infonnation  required  under 
paragraph  (c)  of  this  section;  and 

(4)  The  fuel  was  either — 

(i)  Used  in  a  use  described  in 
§§  48.4082-4T(c)(3)  through  (11); 

(ii)  Exported; 

(iii)  Used  other  than  as  a  fuel  in  a 
propulsion  engine  of  a  diesel-powered 
highway  vehicle  or  diesel-powered  boat; 

(iv)  Used  as  a  fuel  in  a  {uopulsion 
engine  of  a  diesel-powered  train;  or 

(v)  Used  as  a  fuel  in  the  propulsion 
engine  of  an  automobile  bus  if  the  bus 
was  used  in  a  use  described  in  section 
6427(b)(1)  (after  the  application  of 
section  6427(b)(3)). 

(b)  Form  of  claim.  Each  claim  for  an 
income  tax  credit  under  this  section 
must  be  made  on  Form  4136,  Credit  for 
Federal  Tax  Paid  on  Fuels,  or  on  such 
other  form  as  the  Commissioner  may 
designate.  In  accordance  with  the 
instructions  for  that  form.  Each  claim 
for  a  payment  under  this  section  must 
be  made  on  Form  843,  Claim  for  Refund 
and  Request  for  Abatement,  or  on  such 
otlier  form  as  the  Commissioner  may 
designate,  in  accordance  with  the 
instructions  for  that  form. 

(c)  Content  of  claim — (1)  In  general. 
Each  claim  for  credit  or  payment  under 
this  section  must  contain  the  following 
information  writh  respect  to  all  the 
diesel  fuel  covered  by  the  claim: 

(i)  The  name,  address,  telephone 
number,  and  employer  identification 
number  of  the  person(s)  that  sold  the 
diesel  fuel  to  the  claimant  and  the 
dato(s)  of  the  purchase{s). 

(ii)  A  statement  by  the  claimant  that 
the  diesel  fuel  covered  by  the  claim  did 
not  contain  visible  evidence  of  dye. 

(iii)  A  statement  (which  may  appear 
on  the  invoice  or  similar  document)  by 
the  person  that  sold  the  fuel  to  the 
claimant  that  the  diesel  fuel  sold  did  not 
contain  visible  evidence  of  dye. 

(iv)  The  total  amount  of  diesel  fuel 
covered  by  the  claim. 

(v)  The  use  made  of  the  diesel  fuel 
covered  by  the  claim  described  by 
reference  to  specific  categories  listed  in 
paragraph  (a)(4)  of  this  section  (such  as 
use  in  a  boat  employed  in  commercial 
fishing  or  use  by  a  nonprofit  educational 
organization). 

(vi)  If  the  diesel  fuel  covered  by  the 
claim  was  exported,  a  statement  that  the 
claimant  has  the  proof  of  exportation 
described  in  §48.4221-3(d)(l). 

(d)  Time  and  place  for  filing  claim. 
For  rules  relating  to  the  time  for  filing 
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a  claim  under  section  6427.  see  section 
6427(i). 

(e)  Effective  date.  This  section  is 
effective  January  1. 1994. 

§48.6427-«T    Credit  or  payment  wtth 
respect  to  diesel  fuel  sold  for  use  on  a  farm 
for  farming  purposes  or  by  a  State  or  local 
government  (temporary). 

(a)  Definitions— {1)  An  ultimate 
vendor,  as  used  in  this  section,  is  a 
person  that  sells  undyed  diesel  fuel  to 
the  user  of  the  fuel  (the  ultimate 
purchaser)  for  use  on  a  fann  for  fanning 
purposes  or  for  the  exclusive  use  of  any 
State,  political  subdivision  of  a  State,  or 
the  District  of  Columbia. 

(2)  A  registered  ultimate  vendor  is— 

(i)  An  ultimate  vendor  that  is 
registered  under  section  4101  as  an 
uhimate  vendor;  or 

(ii)  With  respect  to  a  claim  filed 
before  January  1, 1995.  an  uhimate 
vendor  that  is  registered  as  a  producer 
of  diesel  fuel  on  December  31, 1993.  if 
the  registration  has  not  been  revoked  or 
suspended. 

(b)  Conditions  to  allowance  of  credit 
or  payment.  A  claim  for  credit  or 
payment  with  respect  to  diesel  hiel  is 
allowed  under  this  section  only  if— 

(1)  Tax  was  imposed  by  section  4081 
on  the  diesel  fuel  to  which  the  claim 
relates; 

(2)  The  claimant  sold  the  diesel  fuel 
to  the  ultimate  purchaser  for— 

(i)  Use  on  a  farm  for  farming  purposes 
(as  defined  in  §  48.6420-4);  or 

(ii)  The  exclusive  use  of  a  State, 
political  subdivision  of  a  State,  or  the 
District  of  Columbia; 

(3)  The  claimant  is  a  registered 
ultimate  vendor;  and 

(4)  The  claimant  has  filed  a  timely 
claim  for  a  credit  or  payment  that 
contains  the  information  required  under 
paragraph  (d)  of  this  section. 

(c)  Form  of  claim.  Each  claim  for  an 
income  tax  credit  under  this  section 
must  be  made  on  Form  4136.  Credit  for 
Federal  Tax  Paid  on  Fuels,  or  on  such 
other  form  as  the  Commissioner  may 
designate,  in  accordance  with  the 
instructions  for  that  form.  Each  claim 
for  a  payment  under  this  section  must 
be  made  on  Form  843.  Claim  for  Refund 
and  Request  for  Abatement,  or  on  such 
other  form  as  the  Commissioner  may 
designate,  in  accordance  with  the 
instructions  for  that  form. 

(d)  Content  of  claim— {1)  In  general. 
Each  claim  for  credit  or  payment  under 
this  section  must  contain  the  following 
information  with  respect  to  all  the 
diesel  fuel  covered  by  the  claim: 

(i)  A  copy  of  the  claimant's  letter  of 
registration  or.  if  applicable,  its 
certificate  of  registration. 

(ii)  The  name,  address,  telephone 
number,  and  employer  identification 


number  of  each  person  that  sold  the 
diesel  fuel  to  the  claimant  and  the  date 
of  the  purchase. 

(ill)  The  name,  address,  telephone 
number,  and  taxpayer  identification 
number  of  each  farmer  or  governmental 
unit  that  bought  the  diesel  fuel  from  the 
claimant  and  the  number  of  gallons  that 
the  claimant  sold  to  each. 

(iv)  A  statement  that  the  diesel  fuel 
covered  by  the  claim  did  not  contain 
visible  evidence  of  dye. 

(v)  The  total  amoiuit  of  diesel  fuel 
covered  by  the  claim. 

(vi)  A  statement  that  the  claimant  has 
not  included  the  amount  of  the  tax  in 
its  sales  price  of  the  diesel  fuel  and  has 
not  collected  the  amount  of  tax  fit)m  its 
buyer. 

(vii)  For  claims  relating  to  sales  by  the 
claimant  after  March  31. 1994.  a 
statement  that  the  claimant  has  in  its 
possession  an  unexpired  certificate 
described  in  paragraph  (d)(2)  of  this 
section  and  the  claimant  has  no  reason 
to  believe  any  information  in  the 
certificate  is  false. 

(viii)  For  claims  relating  to  sales  by 
the  vendor  before  April  1. 1994.  either 
the  statement  described  in  paragraph 
(d)(l)(vii)  of  this  section  or  a  statement 
that— 

(A)  The  claimant  has  in  its  possession 
an  unexpired  exemption  certificate 
relating  to  tax-fi^  sales  of  diesel  fuel  for 
use  on  a  farm  for  farming  purposes  or 
for  the  exclusive  use  of  a  State,  political 
subdivision  of  a  State,  or  the  District  of 
Columbia; 

(B)  The  certificate  was  received  fi-om 
the  buyer  before  January  1. 1994;  and 

(C)  The  claimant  has  no  reason  to 
believe  any  information  in  the 
certificate  is  false. 

(2)  Certificate— {i)  In  general.  The 
certificate  to  be  provided  to  the  ultimate 
vendor  consists  of  a  statement  that  is 
signed  under  penalties  of  perjury  by  a 
person  with  authority  to  bind  the  buyer, 
is  in  substantially  the  same  form  as  the 
model  certificate  provided  in  paragraph 
(d)(2)(ii)  of  this  section,  and  contains  all 
information  necessary  to  complete  such 
model  certificate.  A  new  certificate  must 
be  given  if  any  information  in  the 
current  certificate  changes.  The 
certificate  may  be  included  as  part  of 
any  business  records  normally  used  to 
document  a  sale.  The  certificate  expires 
on  the  earliest  of  the  following  dates: 

(A)  The  date  one  year  after  the 
effective  date  of  the  certificate  (which 
may  be  no  earlier  than  the  date  it  is 
signed). 

(B)  The  date  a  new  certificate  is 
provided  to  the  seller. 

(ii)  Model  certificate. 


CERTIFICATE  OF  FARMER  OR  STATE  OR 
LOCAL  GOVERNMENTAL  UNIT 

(To  support  vendor's  claim  for  a  credit  or 
payment  under  section  6427  of  the 
Internal  Revenue  Code.) 


Name,  address,  and  employer  Identification 
number  of  seller 

The  undersigned  buyer  ("Buyer")  hereby 
certifies  the  following  under  penalties  of 
Jjerjury: 

Buyer  will  use  the  diesel  fuel  to  which  this 
certificate  relates  either— (check  one) 

On  a  farm  for  farming  purposes  (as 

that  term  is  defined  in  §  48.6420-4  of  the 
Manufacturers  and  Retailers  Excise  Tax 
Regulations);  or 

For  the  exclusive  use  of  a  Slate. 

political  subdivision  of  a  State,  or  the  District 
of  Columbia. 

This  certificate  applies  to  the  following 
(complete  as  applicable): 

If  this  is  a  single  purchase  certificate,  check 

here and  enter: 

1.  Invoice  or  delivery  ticket  number 


(number  of  gallons) 


2. 

If  this  is  a  certificate  covering  all  purchases 
under  a  specified  account  or  order  number, 
check  here and  enter 

1.  Effective  date 

2.  Expiration  date 

(period  not  to  exceed  1  year  after  the  effective 
date) 

3.  Buyer  account  or  order  number 


Buyer  will  provide  a  new  certificate  to  the 
seller  if  any  information  in  this  certificate 
changes. 

If  Buyer  uses  the  diesel  fuel  to  which  this 
certificate  relates  for  a  purpose  other  than 
stated  in  the  certificate  Buyer  will  be  liable 
for  tax. 

Buyer  understands  that  the  firaudulent  use 
of  this  certificate  may  subject  Buyer  and  all 
parties  making  such  fraudulent  use  of  this 
certificate  to  a  fine  or  imprisonment,  or  both, 
together  with  the  costs  of  prosecution. 


Signature  and  date  signed 


Printed  or  typed  name  of  person  signing 


Title  of  person  signing 


Name  of  Buyer 


Employer  identification  number 


Address  of  Buyer 

(e)  Time  and  place  for  filing  claim. 
For  rules  relating  to  the  time  for  filing 
a  claim  under  section  6427.  see  section 
6427(i).  A  claim  under  this  section  is 
not  filed  unless  it  contains  all  the 
information  required  by  paragraph  (d)  of 
this  section  and  is  filed  at  the  place 
required  by  the  form. 

(f)  Effective  date.  This  section  is 
effective  January  1. 1994. 
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PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  S.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  USXL  780S. 
Par.  10.  Section  602.U)l(c)  is 

amended  by  adding  the  following 
entries  in  numerical  order  to  the  table 
to  read  as  fotloMrs: 

$«0e.101    OMB  eonlfel  MiinlMra. 


Ic)' 


CFR  part  or  section  where 
ideritrtied  and  descrtt>ed 


Cunenl 

OMB  control 

No. 


484082-2T 1545-1418 

48.4101-3T 1545-1418 

48.4101-4T _ 1545-1418 

486427-8T _ 1545-1418 

48.6427-9T „.  1645-1418 


Margarvl  Milner  RichardsoB, 

Commissioner  of  Internal  Beventie. 

Approved:  Novemljer  10. 1993. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  93-28647  Filed  11-23-93;  230  pml 
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PcNSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2603, 2606. 2607,  2608, 
2610,  2615,  2816,  2617,  2618,  2622, 
2641.  2642,  2643.  2645,  2646,  2648, 
2672.  2673,  2674,  2675,  aiKJ  2677 

Chartge  of  Address  and  Telephone 
Numbers 

AGENCY:  Pension  BenePit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  is  amending  its  regulations 
to  reflect  the  agency's  anticipated  move 
to  a  new  location  in  Washington.  EXH. 
and  changes  in  the  agency's 
organization. 

EFFECTIVE  DATE:  December  6,  1993. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel 
(Code  22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  2000<>-1860,  202-778- 
8850  (202-778-1958  for  TTY  and  TDD); 
202-326-4024  (as  of  December  20, 
1993)  (202-326-4179  for  TTY  and  TDD 
(as  of  January  24,  1994}).  (These  are  no! 
toll-free  numbers ) 


SUPP1.EMENTARY  MFORMATION:  As 
indicated  in  a  notice  published 
elsewhere  in  today's  Federal  Register, 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC"),  which  currently 
is  located  at  2020  K  Street.  NW.. 
Washington.  DC  20006-1860.  is 
relocating  during  the  months  of 
December  1993  and  January  1994.  The 
PBGC's  new  address  is:  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street. 
NW..  Washington,  DC  20005-4026. 
(This  change  is  limited  to  the  PBGC's 
offices;  post  office  box  numbers  and 
other  addresses  (e.g..  the  Georgia 
addresses  used  for  filing  premium  forms 
and  payments)  are  not  affected. 
Telephone  numbers  will  be  changing,  as 
indic:ated  in  the  PBGCs  notice.) 

The  PBGC  will  begin  accepting  mail 
and  delivery  at  the  new  1200  K  Street 
address  on  December  6. 1993.  By  the 
time  the  move  has  been  completed  in 
late  January  1994,  the  United  States 
Postal  Service  will  not  be  delivering 
mail  to  the  old  2020  K  Street  address, 
and  the  PBGC  will  not  be  accepting 
hand  delivery  at  that  address. 

Most  of  the  amendments  in  the  final 
rule  simply  substitute  the  address  of  the 
new  location  of  the  PBGC's  offices  for 
the  old  address.  In  many  instances,  the 
address  appears  in  rules  for  submitting 
notices  and  other  documents  and 
information  to  the  PBGC.  The  filing 
rules  in  the  PBGC's  regulations 
generally  fiall  into  one  of  two  categories: 
(1)  The  filing  date  is  determined  by  the 
date  of  receipt  at  the  PBGC  (see.  e.g.,  29 
CFR  2616.7(a)  and  2617.8(a)).  or  (2)  the 
filing  date  is  determined  by  the 
postmark,  with  a  receipt-based  date  as 
the  "alternative"  filing  date  in  the 
absence  of  a  legible  postmark  (see,  e.g., 
29  CFR  2615.6(a).  2622.10(a).  and 
2673.4).  In  the  second  category,  a 
document  is  generally  considered  filed 
on  the  date  of  the  United  States  Postal 
Service  postmark  only  if  it  "was  mailed 
postage  prepaid,  properly  packaged  and 
addressed  to  the  PBGC";  otherwise,  a 
receipt-based  deadline  applies. 

The  PBGC  recognizes  that  some 
persons  may  not  become  aware  of  the 
address  change  for  a  period  of  time. 
Accordingly,  for  approximately  the  next 
year  (i.e.,  with  respect  to  filings  due  no 
later  than  December  31,  1994,  when  the 
1994  Code  of  Regulations  including  the 
regulations,  as  amended  by  this  rule, 
will  be  generally  available),  the  PBGC 
will  not  consider  a  submission  to  be 
improperly  addressed  if  it  is  addressed 
to  the  agency  at  the  2020  K  Street,  NW., 
address.  Similarly,  with  respect  to  a 
receipt-based  filing  requirement,  when 
the  facts  and  circumstances  of  a 
particular  delivery  addressed  to  2020  K 
Street,  NW.,  indicate  that  defivery  at 


that  address  would  have  occurred  by  the 
deadline  if  the  PBGC  had  not  relocated, 
the  PBGC  will,  during  this  period, 
consider  the  submission  to  have  been 
timely  received. 

The  PBGC  also  is  amending  several 
regulations  to  reflect  organizational 
changes  that  have  occurred  since  they 
were  last  modified  (see,  e.g..  29  CFR 
2607.2.  2641.13(c).  and  2643.2{c)J. 

Finally,  one  of  the  amendments  needs 
further  explanation.  Section  2610.4  of 
the  PBGC's  premium  regulation  is 
amended  in  this  final  rule,  although  it 
did  not  include  a  street  address  for  the 
PBGC.  That  section  provided  that  all 
premium  forms  and  payments  should  be 
mailed  to  a  post  office  box  or  delivered 
to  a  lockbox  in  Georgia.  In  order  to  mofe 
readily  deal  with  possible  future  change 
in  either  address,  §  2610.4  is  amended 
in  this  final  rule  to  provide  that  forms 
and  payments  should  be  filed  at  the 
address  specified  in  the  PBGC's  Annual 
Premium  Payment  Package. 

Because  the  amendments  made  by 
this  rule  are  limited  to  the  location  of 
the  agency's  offices,  its  organiEation, 
and  rules  of  practice  or  procedure,  the 
notice  and  comment  and  delayed 
effective  date  requirements  of  the 
Administrative  Procedure  Act  do  not 
apply  (5  U.S.C.  533  (a)(2)  and  (b)(B)  and 
(d)),  and  the  PBGC  is  issuing  these 
amendments  as  a  final  rule,  effective 
December  6,  1993. 

E.G.  12866 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

List  of  Subjects 

29  CFH  Part  2603 

Freedom  of  Information. 

29  CFR  Port  2606 

Administrative  practice  and 
procedure,  Organization  and  functions 
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(Government  agencies).  Pension 
insurance.  Pensions. 

29  CFR  Part  2607 

Privacy. 

29CFRPart2608 

Blind,  Qvil  rights,  Deaf,  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrinunation,  Physically 
handicapped. 

29  CFR  Part  2610 

Employee  benefit  plans.  Penalties, 
Pension  insurance,  Pensions,  Reporting 

requirements. 

29  CFRParts 2615.  2616,  2617,  and 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting 
requirements. 

29  CFR  Part  2618 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 

29  CFR  Parts  2622  and  2643 

Business  and  industry,  Employee 
benefit  plans.  Pension  insurance, 
Pensions,  Reporting  requirements. 
Small  businesses. 

29  CFR  Part  2641 

Business  and  industry,  Employee 
benefit  plans.  Pensions,  Small 
businesses. 

29  CFR  Parts  2645  and  2677 

Employee  benefit  plans.  Pensions. 

29  CFR  Parts  2646  and  2675 

Employee  benefit  plans.  Penaaons, 
Reporting  requirements. 

29  CFR  Parts  2648  and  2672 

Employee  benefit  plans.  Pensions, 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2673 

Employee  benefit  plans.  Pension 
insiu-ance. 

29  CFR  Part  2674 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  above,  the 
F3GC  is  amending  29  CFR  parts  2603 
2606, 2607. 2608.  2610.  2615.  2618 
2617,  2618,  2822.  2641,  2842,  2643, 
2645, 2646,  2648, 2672,  2673,  2674. 
2675,  and  2677  as  follows: 


PART  2603~EXAIIINATION  AND 
COPYING  OF  PENSION  BB^EFTT 
GUARANTY  CORPORATION 
RECORDS 

1.  The  authority  citation  for  part  2603 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552;  29  U  S.C 
1302Cb){3);  E.0. 1260a  52  PR  23781. 

§2603.28    [AmwMM] 

2.  Section  2603.28  is  amended  by 
removing  "2020  K  Street  KW., 
Washington.  DC"  and  adding,  in  its 
place.  "1200  K  Street  NW.,  Washinjrton. 
DC  20005-4026". 

§§2603.32  and  2603.39    [Amendedl 

3.  Sections  2603.32(a)  and  2603.39  are 
amended  by  removing  "2020  K  Street 
NW.,  Washington,  DC  20006"  and 
adding,  in  its  place,  "1200  K  Street  NW., 
Washington,  DC  20005-4026". 

PART  2606— RULES  FOR 
ADUINISTRATIVE  REVIEW  OF 
AGENCY  DECISIONS 

4.  The  authority  citation  for  part  2606 
continues  to  read  as  follows; 

Authority:  29  U.S.C.  1302(bM3). 

§§  2606.9  aiMl  2606.54    [AiiMndMl] 

5.  Sections  2606.9(b)  and  2606.54  are 
amended  by  removing  "2020  K  Street 
NW.,  Washington,  DC  20006"  and 
adding,  in  its  place,  "1200  K  Street  NW., 
Washington,  DC  20005-4026". 

§2606.56    [Amended] 

6.  Section  2606.56  is  amended  by 
removing  "2020  K  Street  NW., 
Washington,  DC"  and  adding,  in  its 
place,  "1200  K  Street  NW..  Washington. 
DC  20005-4026". 

PART  2607— DISCLOSURE  AND 
AMENDMENT  OF  RECORDS  UNDER 
THE  PRIVACY  ACT 

7.  The  authority  citation  for  part  2607 
is  revised  to  read  as  foUov«: 

Antharity:  3  U.S.C  552a. 

§§2607.2  through  2607.8    [AoMndad] 

8.  In  S  2607.2(a),  the  definition  of 
disclosure  officer  is  amended  by 
removing  "Office  of  the  Executive 
Director  of  the"  and  adding,  in  its  place, 
"Communications  and  Public  Affairs 
Department,". 

9.  Sections  2607.3(a),  2607.4(a). 
2607.6(a),  and  2607.8(c)  are  amended  by 
removing  "to  the  Disclosure  Officer, 
Office  of  the  Executive  Director,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington,  DC  20006"  and 
adding,  in  its  place,  "to  the  Disclosiire 


Officer,  CommunicstiaBS  and  Public 
Affairs  Department.  Pensicm  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington.  DC  20005-4026 '. 

10.  Sections  2607.3(a),  2607.4(a),  and 
2607.6(a)  are  hmher  amended  by 
removing  "at  the  Office  of  the  Executive 
Director,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW., 
Washington,  DC"  and  adding,  in  its 
place,  "at  the  above  address". 

11.  Sectiwi  2607.5(a)  is  amended  by 
removing  "Office  of  the  Executive 
Director,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW., 
Washington,  DC"  and  adding,  in  its 
place,  "Communications  and  Public 
Affairs  Department,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street 
NW.,  Washington,  DC  20005-4026". 

12.  Sections  2607.6(c),  2607.7(c),  and 
2607.8(a)  are  amended  by  removing 
"2020  K  Street  NW.,  Washington,  DC 
20006"  and  adding,  in  its  place,  "1200 
K  Street  NW.,  Washington,  DC  20005- 
4026'. 

PART  26C8-ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
PENSION  BENEFIT  GUARANTY 
CORPORATION 

13.  The  authority  citation  for  part 
2608  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  794, 13t)2(bK3). 
§2608.170    [Amendad] 

14.  Section  2608.170(c)  is  amended  by 
removing  "Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW.,  Room 
3700-A,  Washington,  DC  20006"  and 
adding,  in  its  place,  "Equal  Opportunity 
Manager,  Human  Resources 
Department,  Pension  Benefit  Guaranty 
Corpcwation,  1200  K  Street  NW., 
Washington,  DC  20005-4026". 

PART  2610-PAYMENT  OF  PREMIUMS 

15.  The  authority  citation  for  part 
2610  is  revised  to  read  as  follows: 

AuthMity:  29  U.S.C.  1302(b)(3),  1306. 
1307. 

16.  Section  2610.4  is  revised  to  read 
as  follows: 

§2610.4    RIfng  address. 

Plan  administrators  shall  file  all  foims 
required  to  be  filed  imder  this  part  and 
all  payments  for  premiums,  interest,  and 
penalties  required  to  be  made  under  this 
part  at  the  address  specified  in  the 
PBGC  Annual  Premium  Payment 
Package. 
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PART  2615— CERTAIN  REPORTING 
AND  NOTIFICATION  REQUIREMENTS 

17.  The  authority  citation  for  part 

2615  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1082(0.  1302(b)(3). 
1,143.1365. 

$2615.3    [Amemtod] 

18.  Section  2615.3(e)  is  amended  by 
removing  "Room  5500  (Code  45000). 
2020  K  Street  NW..  Washington.  DC 
20006'"  and  adding,  in  its  place.  "1200 
K  Street  NW..  Washington.  DC  20005- 
4026 '. 

PART  2616— DISTRESS  TERMINATION 
OF  SINGLE-EMPLOYER  PLANS 

19.  The  authority  citation  for  part 

2616  is  revised  to  read  as  follows: 


Authority:  29  IJ  S.C. 
1344. 


1302(b)(3).  1341. 


§2616.7    [Amended] 

20.  Section  2616.7(b)  is  amended  by 
removing  "Pension  Benefit  Guaranty 
Corporation.  Case  Operations  and 
Compliance  Department.  Code  45000, 
2020  K  Street  NW..  Washington.  DC 
20006-1806"  and  adding,  in  its  place. 
"Case  Operations  and  Compliance 

Department.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street  NW.. 
Washington.  DC  20005-4026". 

PART  2617— STANDARD 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

21.  The  authority  citation  for  part 
2617  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1341. 
1344. 

§2617.8    (Amended] 

22.  Section  2617.8(b)  is  amended  by 
removing  "Pension  Benefit  Guaranty 
Corporation.  Case  Operations  and 
Compliance  Department,  Code  45000. 
2020  K  Street  NW..  Washington.  DC 
20006-1806"  and  adding,  in  its  place. 
"Case  Operations  and  Compliance 
Department.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street  NW.. 
Washington,  DC  20005-4026". 

§2617.25    [Amended] 

23.  Section  2617.25(b)(2)  is  amended 
by  removing  "Pension  Benefit  Guaranty 
Corporation.  Case  Operations  and 
Compliance  Department,  Code  45000. 
2020  K  Street  NW.,  Washington,  DC 
20006-18^0"  and  adding,  in  its  place. 
"Case  Operations  and  Compliance 
Department,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington,  DC  20005-4026". 


PART  2618— ALLOCATION  OF 
ASSETS  IN  NON-MULTIEMPLOYER 
PLANS 

24.  The  authority  citation  for  part 
2618  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1344 

§2618.31    [Amended] 

25.  Section  2618.31(d)  is  amended  by 
removing  "Office  of  Program 
Operations.  Code  500.  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street 
NW..  Washington.  DC  20006"  and 
adding,  in  its  place,  "Insurance 
Operations  Department.  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street. 
NW..  Washington.  DC  20005-4026". 

PART  2622— LIABILITY  ON 
TERMINATION  OF  OR  WITHDRAWAL 
FROM  A  SINGLE-EMPLOYER  PLAN 

26.  The  authority  citation  for  part 
2622  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1362-1364. 
1367-1368. 

§2622.10    [Amended] 

27.  Section  2622.10(b)  is  amended  by 
removing  "2020  K  Street.  N.W.. 
Washington.  DC  20006  (202-778-8802)" 
and  adding,  in  its  place,  "1200  K  Street. 
NW..  Washington,  DC  20005-4026"  and 
by  removing  "(Code  33500)"  and  "(Code 
41000)". 

PART  2641— ARBITRATION  OF 
DISPUTES  IN  MULTIEMPLOYER 
PLANS 

28.  The  authority  citation  for  part 

2641  is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1401. 

§2641.13    [Amended] 

29.  Section  2641.13(c)  is  amended  by  . 
removing  "Case  Classification  and 
Control  Division.  Code  542.  Insurance 
Operations  Department.  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street 
NW.,  Washington,  DC  20006"  and 
adding,  in  its  place,  "Case  Operations 
and  Compliance  Department,  Pension 
Benefit  Guaranty  Corporation.  1200  K 
Street.  NW.,  Washington,  DC  20005- 
4026". 

PART  2642— ALLOCATING  UNFUNDED 
VESTED  BENEFITS 

30.  The  authority  citation  for  part 

2642  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3);  1391(c)(1). 
(c)(2)(D).  (c)(5)(A),  (c)(5)(B).  (c)(5)(D).  and  (f). 

§2642.12    [Amended] 

31.  Section  2642.12(c)  is  amended  by 
removing  "Insurance  Operations 
Department.  Control  Branch  (Code 


25420),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006"  and  adding,  in 
its  place,  "Case  Operations  and 
Compliance  Department,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026"  and  by  removing  "Room  5300A  at 
that  address"  and  adding,  in  its  place, 
"the  above  address". 

PART  2643— VARIANCES  FOR  SALE 
OF  ASSETS 

32.  The  authority  citation  for  part 
2643  is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1384(c). 

§2643.2    [Amended] 

33.  Section  2643.2(c)  is  amended  by 
removing  "Office  of  Program  Operations 
(542).  Pension  Benefit  Guaranty 
Corporation,  Room  5300A,  2020  K 
Street,  NW.,  Washington.  DC  20006" 
and  adding,  in  its  place.  "Case 
Operations  and  Compliance 
Department.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street  NW.. 
Washington.  DC  20005-4026". 

PART  264S-EXTENSION  OF  SPECIAL 
WITHDRAWAL  LIABILITY  RULES 

34.  The  authority  citation  for  part 

2645  is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1383(0. 
1388(e)(3). 

§2645.3    [Amended] 

35.  Section  2645.3(c)  is  amended  by 
removing  "Division  of  Case 
Classification  and  Control.  Office  of 
Program  Operations  (542),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington,  DC  20006"  and 
adding,  in  its  place,  "Case  Operations 
and  Compliance  Department.  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street  NW.,  Washington,  DC  20005- 
4026". 

PART  2646— REDUCTION  OR  WAIVER 
OF  PARTIAL  WITHDRAWAL  LIABILITY 

36.  The  authority  citation  for  part 

2646  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1388  (c) 
and  (e). 

§2646.8    [Amended] 

37.  Section  2646.8(c)  is  amended  by 
removing  "Case  Operations  and 
Compliance  Department  (45200), 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street  NW..  Washington.  DC 
20006"  and  adding,  in  its  place.  "Case 
Operations  and  Compliance 
Department,  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street  NW.. 
Washington.  DC  20005-4026". 
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PART  2648-REDETERMtNA-nON  OF 
WITHDRAWAL  LIABHJTY  UPON  MASS 
WITHDRAWAL 

38.  The  authority  citation  for  part 
2648  is  revised  to  read  as  follows: 

Authority:  29U.&C  1302ib)(3),  13«9k) 
and(d),1399(cKlMDJ. 

§2648.8    (Amended] 

39.  Section  2648.8(d)  is  amended  by 
renaovlng  •Xise  Oassification  and 
Control  Division  (25400)  [haad 
deliveries  to  Room  5300],  Insurance 
Operations  Department,  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
NW.,  Washington,  DC  20006"  and 
adding,  in  its  place,  "Case  Operations 
and  Compliance  Department,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street  mv..  Washington,  DC  20005- 
4026'. 

PART  2$72-IIERGERS  AND 
TRANSFERS  BETWEEN 
MULTIEMPLOYER  PLANS 

40.  The  authority  citation  for  part 
2672  is  revised  to  read  as  follows: 

Avthorll];:  29  U.SC  1302{bM3).  Uu. 
§2672.7    [Amended) 

41.  Section  2672.7(c)  is  amended  by 
removing  "Division  of  Case 
Classification  and  Control  (542),  Office 
of  Program  Operations,  Pension  Benefit 
Guaranty  Corporahon.  2020  K  Street 
NW.,  Washington.  DC  20006"  and 
adding.  In  its  place,  •'Case  Operations 
and  Compliance  Department,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street  NW..  Wa^xington,  DC  2000S- 
4026".  I 

PART  267^-NOTICE  OF 
TERMINATION  FOR  MULTIEMPLOYER 

42.  Tbe  authority  citation  ior  part 
2673  is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302ibK3). 
13413(0(2). 

§2673.2    [Amended] 

43.  Sectitm  2673.2(d)  is  amended  by 
removing  "Office  of  Program 
Operatioes,  Division  of  Case 
Classification  and  Control  (542), 
Pension  Benefit  Guaranty  Corporation 
Room  5300A.  2020  K  Street  NW., 
Washington,  DC  20006"  and  adding,  in 
its  place,  "Case  Operations  and 
Compliance  Departraem,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street  NW..  Washington.  DC  20005- 
4026".    ' 
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PART  2674-WOTICE  OF  INSOLVENCY 

44.  The  authority  citation  for  part 
2674  is  revised  to  read  as  fbikiws: 


§2674.6    [Amended] 

45.  Section  26746  is  amended  by 
removing  "Case  Classification  and 
Control  Division  (542).  tosurance 
Operations  Department,  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
NW.,  Washington,  DC  20006"  and 
adding,  in  its  place,  "Case  Operations 
and  Compliance  Department,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street  NW.,  Washington,  DC  20005- 
4026". 

PART  2675— POWERS  AND  DUTIES 
Of  PLAN  SPONSOR  OF  PLAN 
TERMINATED  BY  MASS  WITHDRAWAL 

46.  The  authority  citation  for  part 
2675  is  revised  to  read  as  foUows: 

Autberily:  29  U.S.Q  1302(b)(3),  13-na, 
1441. 

§2675.2    [Amendecq 

47.  Section  2675.2(b)  is  amendwi  by 
removing  "Case  Classification  and 
Control  ttvision  (25400).  Insurance 
Operations  Department,  Pension  Benefit 
Guaranty  CorporaMon,  2020  K  Street 
NW.,  Washington.  EX:  20006"  and 
adding,  in  its  place,  "Case  Operations 
and  Compliance  Department,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street  NW.,  Washington,  DC  20005- 
4026". 

PART  2677— PROCEDORES^OR 
PBGC  APPROVAL  OF  PLAN 
AMENDMENTS 

48.  The  authority  cilabon  for  part 
2677  is  revised  to  read  as  follows: 

Authority:  29  VS.C  1302tt)){3);  140a 
§2677.2    [Amended] 

49.  Section  2677.2(c)  is  amended  by 
removing  "Case  Qassification  and 
Control  Division  (542),  hisurance 
Operations  Department,  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street 
NW.,  Washington.  DC  20006"  and 
adding,  in  its  place.  "Case  Operations 
and  Compliance  Department.  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street  NW..  Washington.  DC  2000S- 
4026". 

Issued  in  WasWagton,  DC,  on  thk»  23«l  day 
of  November  1991. 

MartiB  Slate, 

Executive  Director,  Pension  Benefit  Cucmnty 
Corporation. 

[FR  Doc  93-29267  Flted  11-29-93;  8:45  am) 
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OfOc«  of  Foreign  Assets  Control 
31  CFR  Part  500 

Foreign  Assets  Control  Regulattons 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  This  rule  amends  the  Foreign 
Assets  Control  Regulations  to  announce 
the  availability  of  specific  licenses 
authorizing  on  a  case-by-case  basis  the 
provision  of  training  and  orientation 
services  by  U.S.  entities  to  Vietnamese 
nationals. 

EFFECTIVE  DATE:  Noven-.ber  30,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steven  L  Pinter.  Chief  of  Ucensing,  tel 
202/622-2480.  or  William  B.  Hofenan. 
Chief  Counsel,  teL:  202/622-2410, 
Office  of  Foreign  Assets  Control.  ' 
Department  of  the  Treasury, 
Washington.  IX  20220. 
SUPPLEME^frARY  tMFORMATXM: 

Electronic  Availability:  This 
document  is  available  as  an  electronic 
file  on  The  Federal  Bulletin  Board  the 
day  of  publication  in  the  Federal 
Register.  By  modem  dial  202/512-1387 
or  call  202/512-1530  for  disks  or  paper 
copies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASCH 
Backgreusd:  The  Off.ee  of  Foreign 
» As.sets  Control  ("FAC")  is  amending  the 
Foreign  Assets  Control  Regulations,  31 
CFR  part  500  (the  "Regulations"),  to  add 
§  500.575,  announcing  the  availability  of 
specific  licenses  authorizing  the 
provision  of  training  and  orientation 
services  by  U.S.  companies  to 
Vietnamese  nationals.  Upon  the 
issuance  of  a  specific  license, 
Vietnamese  nationals  may  participate  in 
general  orientation  programs  in  the 
United  States  or  a  third  country 
concerning  particular  industries  or 
commercial  processes,  or  receive 
training  with  regard  to  the  maintenance 
and  operation  of  specific  equipment  and 
related  technical  data  both  of  which  are 
ebgible  for  export  under  general  license 
to  Country  Group  Y  as  set  forth  in 
Supplement  No.  1  to  part  770  of  the 
Export  Administration  Regulations,  15 
CFR  parts  768-799,  administered  I^  tbe 
Bureau  of  Export  Administration  of  the 
U.S.  Departm«it  of  Commerce.  Training 
with  respect  to  the  design  and 
manufacture  of  equipment  will  not  be 
authorized.  Section  500.566  is  also 
being  revised  to  permit  the  payment  of 
travel  and  maintenance  expenses  on 
behalf  of  Vietnamese  nationals 
authorized  to  participate  in  such 
programs,  h  is  antidpated  that  this 
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licensing  policy  will  better  enable  U.S. 
companies  to  establish  contacts  with 
Vietnamese  nationals  and  organizations 
to  facilitate  future  commercial 
transactions  at  such  time  as  the  Vietnam 
embargo  is  modified  to  permit  such 
transactions. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  the  Executive 
order  on  regulatory  review  and  the 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  does  not  apply. 

List  of  Subiects  in  31  CFR  Part  500 

Services.  Travel  restrictions.  Vietnam. 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  part  500  is  amended 
as  set  forth  below: 

PART  500-FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  50  U.S.C  App.  1-44;  E.O.  9193. 
3  CFR.  1938-1943  Comp..  p.  1174;  E.O.  9989, 
3  CFR,  1943-1948  Comp..  p.  748. 

Subpart  E— Licenses,  Authorizations 
and  Statements  of  Licensing  Policy 

2.  Section  500.566  is  amended  by 
revising  the  section  heading,  by 
amending  paragraph  (a)  introductory 
text  to  revise  "paragraph  (b)"  to  read 
"paragraph  (c)  of  this  section",  by 
redesignating  paragraph  (bl  as  paragraph 
(c)  and  revising  it.  and  by  adding  new 
paragraph  (b),  to  read  as  follows: 

§  500.566  Ceftain  transactions  authorized 
on  t>ehalf  of  designated  nationals  Incident 
to  ttieir  travel  and  maintenance  expenses. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  following 
transactions  are  authorized  on  behalf  of 
nationals  of  Vietnam  when  directly 
related  to  the  orientation  and  training  of 
such  nationals  in  a  third  country 
pursuant  to  §  500.575: 

(11  All  transactions  ordinarily 
incident  to  travel  between  Vietnam  and 
a  third  country,  except  transactions 
involving  a  carrier  that  is  ovraed. 
controlled,  or  chartered  by  Vietnam,  or 
a  carrier  that  is  owned  or  controlled  by 
a  person  subject  to  the  jurisdiction  of 
the  United  States  with  respect  to  flights 
into  or  out  of  Vietnam; 

(21  All  transactions  ordinarily 
incident  to  travel  and  maintenance 
within  such  third  country,  including 


payment  of  living  expenses  and  the 
acquisition  of  goods  for  personal  use; 

(3)  Normal  banking  transactions 
involving  foreign  currency  drafts, 
traveler's  checks,  or  other  instruments 
negotiated  incident  to  travel  and 
maintenance  in  such  third  country. 

(c)  This  section  does  not  authorize 
any  debit  to  a  blocked  account. 

3.  Section  500.575  is  added  to  read  as 
follows: 

§  500.575    Certain  services  to  Vietnamese 
nationals  authorized. 

(al  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  for  the  provision  in 
the  United  States  or  a  third  country  of 
business  orientation  or  training  services 
to  Vietnamese  nationals.  The  orientation 
or  training  program  may  pertain  only  to 
industrial  or  commercial  processes,  or 
to  specific  equipment  and  related 
technical  data  both  of  which  are  eligible 
for  export  under  a  general  license  to 
Countiy  Croup  Y,  as  set  forth  in 
Supplement  No.  1  to  part  770  of  the 
Expwrt  Administration  Regulations,  15 
CFR  parts  768-799.  Licenses  issued 
pursuant  to  this  section  will  not 
authorize  Vietnamese  participation  in 
orientation  and  training  programs  with 
respect  to  specific  equipment  and 
related  technical  data  that  may  not  be 
exported  under  a  general  license  to 
Country  Group  Y  pursuant  to  the  Export 
Administration  Regulations.  Training 
programs  may  involve  instruction  on 
the  maintenance  or  operation  of  a 
particular  product,  but  may  not  involve 
instruction  in  a  product's  design  or 
manufacture. 

Note:  The  transfer  of  mass-market  software 
and  certain  technical  data  eligible  for  export 
to  most  destinations  under  General  License 
GTDU  to  Vietnamese  nationals  may  require 
additional  authorization  from  the  U.S. 
Department  of  Commerce  pursuant  to  the 
Export  Administration  Regulations. 

(b)  Transactions  directly  incident  to 
the  travel  and  maintenance  expenses  of 
the  Vietnamese  nationals  for  purposes 
of  orientation  or  training  programs  are 
authorized  pursuant  to  §  500.566. 
Payment  of  salaries  or  other  fees  to 
Vietnamese  nationals  participating  in 
orientation  or  training  programs  is  not 
authorized,  (c)  Applications  for  specific 
licenses  should  be  submitted  by  the 
orientation  or  training  program  sponsor 
and  should  include  a  full  description  of 
the  program  to  be  offered,  including  the 
participants,  the  identity  of  their 
employers,  and  the  capacities  in  which 
the  participants  are  employed. 


Dated:  July  13.  1993. 
R.  Richard  Newcomb, 

Director.  Office  of  Foreign  Assets  Control. 

Approved:  July  31, 1993. 

Ronald  K.  Noble. 

Assistant  Secretary  for  Enforcement. 

(PR  Doc.  93-29241  Filed  11-24-93;  11:18 
am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  290 

[DCAA  5410.8] 

Defense  Contract  Audit  Agency 
(DCAA)  Freedom  of  Information  Act 
Program 

AGENCY:  Office  of  the  Secretary, 
Department  of  Defense  (DOD). 
ACTION:  Final  rule. 


SUMMARY:  The  Defense  Contract  Audit 
Agency  is  amending  its  implementation 
of  the  Freedom  of  Information  Act  of 
1974.  as  amended  (5  U.S.C.  552)  (32 
CFR  part  290).  This  administrative 
change  updates  the  availability  of 
publications  cited  in  the  miscellaneous 
section  of  Appendix  B  to  part  290. 
DATES:  This  change  will  be  effective 
January  25. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dave  Henshall,  (703)  274-4400. 
SUPPLEMENTARY  INFORMATION:  The 
Agency's  final  rule  was  published  in  the 
Federal  Register  on  Tuesday.  October  1. 

1991  (56  FR  49685).  It  was  amended  on 
November  7, 1991  (56  FR  56932),  April 
27, 1992  (57  FR  15254),  and  July  13, 

1992  (57  FR  30904). 

List  of  Subjects  in  32  CFR  Part  290 

Freedom  of  Information. 
Accordingly  32  CFR  part  290  is 
amended  as  follows: 

PART  290— DEFENSE  CONTRACT 
AUDIT  AGENCY  (DCAA)  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  290  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

Appendix  B  to  part  290  [Amended] 

2.  Appendix  B  to  part  290  is  amended 
by  revising  the  entry  VIRGINIA, 
paragraph  (a)  and  reserving  paragraph 
(b)  to  read  as  follows: 

(a)  Miscellaneous. 

(1)  The  following  publications  may  be 
obtained  from  the  Defense  Contract  Audit 
Agency,  ATTN:  CMC,  Cameron  StaUon. 
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Alexandria.  VA  22304-6178.  (703)  274-5821. 
Since  those  materials  are  publicly  available, 
requesters  need  not  invoke  the  Freedom  of 
Information  Act  to  ob.Uin  copies  of  the 
publications  selected. 

(i)  Contractor  Alpha  Listing.  This  product 
identines  contractors  audited  by  the  Agency 
by  name,  address,  city,  state,  zip  code,  and 
telephone  number.  The  alpha  listing  is 
available  both  in  a  8vyx]V  hard  copy 
version  or  a  3V^-  disk  set.  The  disk  version 
mcludes  instructions  for  manipulating  data 
to  spw;ific  sorts  (e.g.  contractors  by  state 
etc.  *   *   *). 

(ii)  DCAAI  5025.2.  Index  of  Numbered 
Publications,  lists  Agency  publications 

(iii)  DCAAP  1421.3,  Catalog  of  Training 
Courses,  lists  training  courses  available  from 
the  Defense  Contract  Audit  Institute.  .Specific 
training  courses  are  al.so  available. 

(2)  Although  the  follov^ing  publication  is 
publicly  available,  the  memorandums  listed 
may  or  may  not  be  subject  to  withholding 
under  the  Freedom  of  Information  Act.  Those 
memorandums  marked  with  an  "(R)", 
denoting  releasable  (e.g.  94-FFD-063R)),  are 
available  from  the  above  address  However, 
Memorandums  for  Regional  Directors  (MRDs) 
marked  •'(NR)".  meaning  not  releasable. 
cannot  be  obtained  from  this  source. 
Requests  for  (,NR)  MRDs  should  be  sought 
under  the  auspices  of  the  Freedom  of 
Information  Act  from  the  Defense  Contract 
Audit  Agency.  ATTN:  CMR.  Cameron 
Station,  Alexandria,  VA  22304-6178 
(i)  DCAAI  5025.13,  Index  of  DCAA 
Memorandums  for  Regional  Directors 
(MRDs),  lists  numbered  memorandums 
pertaining  to  Agency  policy,  procedure,  and 
informational  topics. 

(3)  Requesters  should  plainly  display  the 
words  "Freedom  of  Information  Act  Request" 
on  the  lower  left  hand  comer  of  the  envelope 
to  ensure  prompt  handling, 
(b)  I  Reserved  1. 
Dated:  November  24,  1993. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  93-29283  Filed  11-29-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[M03-3-6904;  A-1-FRL^797-6) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland-COMAR  26.11. 19.15C; 
Standards  for  Adhesive  Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  establishes  and  requires 
the  emission  standards  for  adhesive 


application.  This  revision  contains 
additions  and  corrections  to  volatile 
organic  compound  (VOC)  regulations 
applicable  in  the  Baltimore  and 
Washington.  DC  nonattainment  areas  in 
Maryland,  including  Baltimore  City  and 
Anne  Arundel.  Baltimore,  Carroll, 
Harford.  Howard,  Montgomery,  arid 
Prince  Georges  Counties.  The  intended 
effect  of  this  action  is  to  approve 
Maryland's  revised  VOC  regulations  to 
correct  deficiencies  in  Maryland's  ozone 
SIP.  This  action  is  being  taken  in 
accordance  with  the  SIP  submittal  and 
the  provisions  in  the  Clean  Air  Act  (the 
Act)  regarding  SIP  submittal  and 
approval. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  December  30,  1993. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  III.  841  Chestnut  Building,' 
Philadelphia.  Pennsylvania  19107;  Jerry 
Kurtzweg  ANR-443.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460; 
and  Maryland  Department  of  the 
Environment.  2500  Broening  Highway. 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maria  A.  Pino  at:  (215)  597-9337. 
SUPPLEMENTARY  INFORMATION:  On 
February  16.  1993  (58  PR  8565),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland.  The  NPR  proposed  approval 
of  revisions  to  Maryland's  VOC 
reasonably  available  control  technology 
(RACT)  regulations,  pursuant  to  section 
182(a)(2)(A)  of  the  Act.  U.S.C. 
7511(a)(2)(A).  The  formal  SIP  revision 
was  submitted  by  Maryland  on  April  5. 
1991.  Specifically,  these  changes  pertain 
to  COMAR  26.11.19.15C.  Standards  for 
Adhesive  Application. 

EPA  proposed  approval  of  COMAR 
26.11.19.15C  under  a  procedure  known 
as  parallel  processing.  The  NPR  for  this 
rulemaking  was  published  while 
Maryland  was  in  the  process  of 
correcting  an  administrative  error  found 
m  the  version  of  COMAR  26.11. 19.15C 
contained  in  the  official  April  5.  1991 
SIP  revision  submittal.  Maryland  has 
adopted  the  correction  to  this 
administrative  error,  and  formally 
submitted  it  to  EPA  as  a  SIP  revision  on 
January  18.  1993. 

This  action  is  approving  into  the 
Maryland  SIP  the  addition  of  COMAR 
26.11. 19.15C  as  contained  in  Maryland's 
April  5. 1991  submittal,  and  the 
correction  to  COMAR  26.11.19.15C 
contained  in  Maryland's  January  18. 


1993  submittal.  Both  the  April  5.  1991 
and  January  18.  1993  submittals 
contained  revisions  to  other  Maryland 
SIP  regulations.  These  other  SIP 
revisions  are  the  subject  of  separate 
rulemaking  actions.  The  provisions  of 
COMAR  26.11. 19.15C  are  summarized 
as  follows: 

(a)  The  adoption  of  a  RACT  regulation 
for  honeycomb  core  installations  which 
apply  VOC-containing  adhesive  to  flat 
aluminum  sheets,  which  are  then 
corrugated  to  produce  a  honeycomb 
structure.  Honeycomb  core 
manufacturing  is  a  source  category-  for 
which  EPA  has  not  issued  a  CTG.  a  so 
called  "non-CTG"  source  category.  This 
non-CTG  RACT  regulation:  (1)  Requires 
mstallations  discharging  >50  lbs  VO(7 
day  (9.125  tons/year  (TPY))  to  use 
adhesive  with  <5.8  lbs  VOC/gal  as 
applied  (minus  water);  and  (2)  contains 
a  200  lbs  VOC/day  (36.5  TPY)  emissions 
cap  (COMAR  26.11. 19.15C(1)); 

(b)  Adoption  of  regulations  applicable 
to  footwear  manufacturing,  including  a 
maximum  allowable  VOC  emission 
level  (0.5  lbs  VOC/pair  of  boots)  for 
specially  footwear  manufacturers  and  a 
requirement  to  maintain  records  and 
submit  monthly  reports  to  Maryland  on 
total  materials  used  and  VOC  emissions 
(COMAR  26.11. 19.15C(2)); 

(c)  Adoption  of  a  non-CTG  RACT 
regulation  for  spiral  tube  winding  and 
impregnating  sources.  This  regulation 
prohibits  spiral  tube  winding  and 
impregnating  installations  from:  (1) 
Using  adhesive  with  >5  lbs  VOC/gal  as 
applied  (minus  water)  to  manufacture 
specialty  spiral  tubes.  (2)  using  adhesive 
with  >2.9  lbs  VOC/gal  as  applied  (minus 
wafer)  to  manufacture  non-specialty 
spiral  tubes.  (3)  discharging  >200  lbs 
VOC/day  (36.5  TPY)  from  any  specialty 
spiral  tube  winding,  or  (4)  using  resin 
with  >4  lbs  VOC/gal  as  applied  (minus 
water)  (COMAR  26.11.19.150(3));  and 

(d)  The  adoption  of  a  general  emission 
standard  for  adhesive  applications  not 
regulated  under  COMAR  26.1 1.19.15A- 
C  or  COMAR  26.11.19.03  to  .14.  This 
regulation  prohibits  all  adhesive 
application  installations  at  the  same 
source  from  discharging  >3.8  lbs  VOC/ 
gal  of  adhesive  applied  (minus  water) 
unless  emissions  are  reduced  by  80% 
overall  if  they  discharge  >50  lbs  VOC/ 
day  (9.125  TPY)  and  are  not  otherwise 
regulated  (COMAR  26.11. 19.15C(4)). 

Other  specific  requirements  of 
COMAR  26.11.19.15C.  Standards  for 
Adhesive  Application,  and  the  rationale 
for  EPA's  action  are  explained  in  the 
NPR  and  the  accompanying  technical 
support  document  (TSD)  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR.  A  detailed 
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evaluation  of  these  SIP  revisions  has 
been  performed  by  EPA  in  a  TSD  for 
this  action.  A  copy  of  this  TSD  is 
available  upon  request  from  the  EPA 
Regional  Ofnce  listed  in  the 
ADDRESSES  section  of  this  document. 

Final  Action 

EPA  is  approving  the  addition  of 
COMAR  26.11.19.15C.  Standards  for 
Adhesive  Application,  as  a  revision  to 
the  Maryland  ozone  SIP.  This  SIP 
revision  was  submitted  to  EPA  on  April 
5,  1991.  EPA  is  also  approving  a 
revision  to  COMAR  26.11. 19.15C 
formally  submitted  on  January  18. 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allovv-ing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  addition  of 
COMAR  26.11. 19. 15C.  Standards  for 
Adhesive  Application,  into  the 
Maryland  ozone  SIP.  must  be  filed  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  circuit  by  January  31. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 


Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  10. 1993. 
W.T.  Wisniemki. 
Acting  Regional  Administrator,  Region  111 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767tq. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(98)  to  read  as 
follows: 

§  52.1070    Mentlficatlon  of  plan. 

>         •         •         *         • 

(c)  *  *  • 

(98)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
April  5. 1991  and  amended  on  January 
18.  1993  by  the  Maryland  Department  of 
the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letters  of  April  5.  1991  and 
January  18. 1993  from  the  Maryland 
Department  of  the  Environment 
transmitting  additions  and  revisions  to 
Maryland's  State  Implementation  Plan, 
pertaining  to  volatile  organic  compound 
regulations  in  Maryland's  air  quality 
regulations.  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
26.11. 

(B)  The  addition  of  COMAR 

26. 1 1 . 1 9. 1 5C  (proposed  as  COMAR 
10.18.19.15C),  Standards  for  Adhesive 
Application,  adopted  by  the  Secretary  of 
Health  and  Hygiene  on  June  10.  1987. 
effective  August  10. 1987; 

(C)  Amendments  to  COMAR 

26. 1 1 . 1 9. 1 5C  adopted  by  the  Secretary 
of  the  Environment  on  March  9. 1991. 
effective  May  8.  1991;  and 

(D)  Amendments  to  COMAR 
26.11. 19.15q4)  adopted  by  the 
Secretary  of  the  Environment  on  January 
18.  1992.  effective  February  15.  1993. 

(ii)  Additional  material. 

(A)  Remainder  of  April  5. 1991  and 
January  18,  1993  State  submittals 
pertaining  to  COMAR  26.1 1.19.15C, 
Standards  for  Adhesive  Application. 

(B)  Letter  of  April  17. 1992  from  the 
Maryland  Department  of  the 
Environment  clarifying  the  intent  of  its 
April  5.  1991  letter  transmitting 
revisions  and  additions  to  Maryland's 
State  Implementation  Plan. 

(C)  Letter  of  July  10. 1992  from  the 
Maryland  Department  of  the 
Environment  clarifying  Maryland's 
intent  regarding  COMAR 
26.11.19.15C(4)  and  stating  that 


Maryland  was  working  to  correct  the 
administrative  error  in  COMAR 
26.11.19.15C(4)  contained  in  the  April 
5.  1991  submittal. 
|FK  Doc.  93-29236  Filed  11-29-93:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 

[PR  Docket  No.  90-34;  FCC  93-439] 

Waivers  of  the  Commission's  Rules  for 
Applicants  in  the  Specialized  Mot>lle 
Radio  Service 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule;  Petition  for 
reconsideration. 

SUMMARY:  On  October  21. 1992. 
Motorola.  Inc.  (Motorola)  filed  a  Petition 
for  Partial  Further  Reconsideration  of 
the  Memorandum  Opinion  and  Order 
(MO&O)  adopted  August  4. 1992.  in  this 
proceeding.  Specifically.  Motorola 
sought  reconsideration  of  the  standard 
the  Commission  uses  to  evaluate  short- 
spacing  waiver  requests  in  the 
Specialized  Mobile  Radio  service.  The 
Commission  found  that  Motorola's 
concerns  had  been  specifically 
addressed  on  reconsideration  in  the 
MO&O  and.  therefore,  dismissed 
Motorola's  petition. 

EFFECTIVE  DATE:  September  15.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sharkey,  Private  Radio  Bureau. 
(202)632-7125. 

SUPPLEMENTARY  INFORMATION: 

1.  This  item  was  adopted  on 
September.  15.  1993.  and  released 
October  27. 1993.  On  October  21, 1992. 
Motorola,  Inc.  (Motorola)  filed  a  Petition 
for  Partial  Further  Reconsideration 
(Petition)  of  the  Memorandum  Opinion 
and  Order  (MO&O)  adopted  August  4, 
1992,  in  this  proceeding.i  The  MO&O 
affirmed  our  Report  and  Order  (R&O) 
adopted  July  19. 1991. 2  codifying  two 
methods  of  short-spacing  Specialized 
Mobile  Radio  (SMR)  facilities  and 
clarifying  the  standard  we  use  to 
evaluate  short-spacing  waiver  requests.' 
Motorola  seeks  reconsideration  of  this 
standard.  For  the  following  reasons  we 
dismiss  Motorola's  petition. 


'  Memorandum  Opinion  and  Order.  PR  Docket 
No.  90-34.  57  FR  43408.  September  21.  1992. 

'  Report  and  Order.  PR  Docket  No.  90-34.  56  FK 
41467.  August  21.  1991. 

1  See  47  CFR  90.621(b)  identifying  the  co-channel 
distance  separation  criteria  for  systems  operating  on 
SMRS  Category  freqaencies. 


Federal  Register  /  Vol.  58 


2.  Motorola  petitions  us  to  reconsider 
the  short-spacing  waiver  policy  for  SMR 
stations  based  upon  the  40/30  dBu 
contour  protection  ratio.  The  MO&O 
addressed  this  very  issue,  and  affirmed 
the  waiver  standard  established  in  the 
R&0.«  On  reconsideration,  we  did  not 
modify  the  rule  adopted  by  the  R&O. 
Therefore,  pursuant  to  §  1.429(i)  of  the 
Commission's  Rules,  47  CFR  1.429(i), 
we  dismiss  Motorola's  Petition  as 
repetitious.5  We  note,  however,  that  on 
March  11, 1993,  we  adopted  a  Notice  of 
Proposed  Rule  Making  in  PR  Docket  No. 
93-60,B  proposing  modification  of  the 
co-channel  protection  criteria  for  all  800 
MHz  and  900  MHz  systems  regulated 
under  47  CFR  part  90,  subpart  S. 
Because  Motorola's  Petition  contains 
information  relevant  to  the  disposition 
of  PR  Docket  No.  93-60,  we  will  treat 
the  Petition  as  a  comment  to  be 
incorporated  into  the  record  of  PR 
Docket  No.  93-60.' 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  47  CFR  1.429(i), 
it  is  ordered  that  the  Petition  for  Partial 
Further  Reconsideration  is  dismissed  as 
repetitious. 

4.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  Order,  contact  Steve  Sharkey,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau.  (202)  634-2443.  or  Freda 
Lippert  Thyden.  Land  Mobile  and 
Microwave  Division.  Private  Radio 
Bureau,  (202)  632-7125. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  93-29183  Filed  11-29-93:  8:45  am) 
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47 CFR  Parti 
FCC  93-448] 

Format  Requirements  for  Pleadings 
and  Documents 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  The  Commission  is  amending 
its  rules  to  establish  a  uniform  standard 
for  Commission  filings.  The  intended 

■•  MO&O  at  6070. 

'For  other  Commission  decisions  dismissing 
petil)ons  for  reconsideration  as  repetitious,  See 
Order  on  Further  Reconsideration,  CC  Docket  No 
85-166.  6  FCC  Red  76  (1991),  and  Order,  MM 
Docket  No.  87-121.  7  FCC  Red  2954  (1992). 

•  58  FR  19397,  April  14.  1993. 

'  Subsequent  to  adoption  of  this  Order  a  Report 
and  Order  was  adopted  in  PR  Docket  No.  93-60. 
Report  and  Order,  PR  Docket  No.  93-60  58  FR 
53431,  October  15, 1993. 


effect  will  ensure  that  parties  do  not 
circumvent  the  page  limitations 
contained  in  other  parts  of  the 
Commission's  Rules  by  utilizing 
printing  reduction  processes. 
EFFECTIVE  DATE:  November  30,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  A. 
Holly  Berland,  Office  of  General 
Counsel,  Federal  Communications 
Commission.  (202)  254-6530 

SUPPLEMENTARY  INFORMATION: 
Order 

In  the  matter  of  Amendment  of  §  1.49  of 
the  Commission's  Rules. 
Adopted:  September  17. 1993. 
Released:  September  29, 1993. 

1.  The  Commission  on  its  own  motion 
is  issuing  this  Order  to  amend  §  1.49  of 
its  rules.  Section  1.49  specifies  the 
general  format  requirements  to  which 
most  pleadings  and  other  documents 
filed  with  the  Commission  must 
conform.  By  this  Order,  we  are 
amending  §  1.49  to  require  that 
Commission  filings  utilize  10-  or  12- 
point  type  print. 

2.  Since  by  definition  10-  and  12- 
point  type  print  consists  of  10  and  12 
characters  per  inch,  respectively, 
adoption  of  the  type  print  requirement 
will  ensure  that  the  pagelimitations  for 
filings,  contained  in  other  sections  of 
the  Commission's  rules,  will  not  be 
circumvented  by  the  use  of  printing 
reduction  processes.  The  type  print 
requirement  adopted  here  also  is 
consistent  with  that  relating  to  briefs 
contained  in  §  1.50  of  the  Commission's 
rules  and  thus  will  establish  a  uniform 
standard  for  Commission  filings. 

3.  Accordingly,  pursuant  to  sections 
4(i).  4(j)and303(r)ofthe 
Communications  Act  of  1934,  as 
amended,  it  is  ordered,  That  part  1  of 
the  Commission's  Rules  is  amended  as 
set  forth  below,  effective  upon 
publication  in  the  Federal  Register. 
This  proceeding  involves  agency 
practice  and  procedure,  and  thus  the 
notice  and  comment  effective  date 
provisions  of  the  Administrative 
Procedure  Act  are  inapplicable.  See  5 
U.S.C.  553ft))(A).  (d). 

List  of  Subjects  in  47  CFR  Fart  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Change 

Part  1  of  Chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 
1082.  as  amended;  47  U.S.C  154,  303- 
Implement.  5  U.S.C.  552  and  21  U.S.C.  853a. 
unless  otherwise  noted. 

2.  Section  1.49  is  amended  by  revising 
the  first  sentence  of  paragraph  (a)  to 
read  as  follows: 

S 1  -49    Speclflcatlons  as  to  pleadings  and 
documents. 

(a)  All  pleadings  and  documents  filed 
in  any  proceeding  shall  be  on  A4  (21  cm 
X  29.7  cm)  or  8.5  in  x  n  in  (21.6  cm 
X  27.9  cm)  paper,  and  shall  be  type- 
written or  prepared  by  mechanical 
processing  methods,  in  10-  or  12-point 
type.  •  •  • 

[FR  Doc.  93-29184  Filed  11-29-93;  845  ami 
BILUNG  CODE  <712-01-M 


47  CFR  Part  76 

[MM  Docket  No.  92-266;  FCC  93-619] 

Cable  Act  of  1992— Rate  Regulation 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  By  this  Third  Report  and 
Order,  the  Commission  amends  its 
Rules  to  require  cable  operators  facing 
regulation  of  both  the  basic  and  cable 
programming  services  tiers  to  select  the 
same  method  of  initial  rate  regulation 
for  both  tiers.  Specifically,  the 
Commission  will  require  that  if  an 
operator  subject  to  rate  regulation  for 
the  first  time  selects  the  benchmark  rate- 
setting  approach  for  one  tier,  the 
operator  must  also  adopt  the  benchmark 
approach  for  all  other  tiers  that  become 
subject  to  regulation  in  the  same  year. 
This  requirement  is  necessary  to  avoid 
inconsistent  rate-setting  methods  of  rate 
regulation  during  the  initial  rate-setting 
process. 

EFFECTIVE  DATE:  November  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Zoslov,  (202)  632-3922,  Mass 
Media  Bureau,  or  Kathleen  O'Brien 
Ham,  (202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Synopsis  of  Third  Report  and  Order 

/.  Introduction 

1.  By  this  Third  Report  and  Order 
{"Third  R  6-  O")  we  amend  §  76.922fb) 
of  the  Commission's  Rules  to  require 
cable  operators  facing  regulation  of  both 
the  basic  and  cable  programming 
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services  tiers  to  select  the  same  method 
of  initial  rate  regulation  for  both  tiers.> 
Specifically,  the  Third  R  S- O  will 
require  that  if  an  operator  subject  to  rate 
regulation  for  the  first  time  selects  the 
benchmark  rate-setting  approach  for  one 
tier,  the  operator  must  also  adopt  the 
benchmark  approach  for  all  other  tiers 
that  become  subject  to  regulation  in  the 
same  year.z  Similarly,  if  an  operator 
chooses  to  justify  rates  for  one  regulated 
tier  based  upon  a  cost-of-service 
showing,  the  operator  must  also  seek  a 
cost-of-service  determination  on  all 
other  regulated  tiers  that  same  year. 
This  requirement  of  applying  a 
consistent  rate  evaluation  approach 
across  tiers  is  taken  as  a  precautionary 
measure  to  prevent  operators  from 
engaging  in  retiering  and  cost-shifting 
strategies  during  the  initial  rate-setting 
process  that  would  undermine  the  tier 
neutral  rate-setting  principles 
underlying  the  benchmark  regulatory 
framework.  J 

//.  Background 

2.  In  the  Rate  Order,  we  established 
a  benchmark  and  price  cap  approach  as 
the  primary  method  for  setting  the  rates 
of  regulated  cable  services.*  We  based 
our  adoption  of  this  regulatory  regime 
on  an  evaluation  of  its  advantages  over 
traditional  cost-of-service  regulation. 
Under  the  benchmark  approach, 
existing  rates  for  cable  service  are 
compared  to  a  benchmark  that  reflects 
the  rates  charged  by  cable  systems  that 
are  subject  to  effective  competition, 
with  a  given  number  of  subscribers, 
regulated  channels,  and  satellite- 
delivered  signals.  Once  initial  rates  are 
determined  by  comparison  to  the 
benchmark,  rates  are  governed  on  a 
going-forward  basis  by  a  price  cap 
mechanism.  The  price  cap  permits 
annual  adjustments  for  inflation  and  a 
recovery  of  increases  in  external  costs, 
including  programming  costs,  costs  of 


'  See  the  rule  amendments. 

»Thus.  an  operator  that  becomes  subject  to  liasic 
rate  regulation  on  December  1. 1993  and  selects  the 
benchmark  rate-setting  approach  must  alao  choose 
the  benchmark  approach  if  the  operator  become* 
subject  to  regulation  of  its  non-basic  tiers  at  any 
time  up  until  December  1, 1994.  Upon  expiration 
of  this  one  jrear  time  frame  after  initial  rates  have 
been  set  the  operator  can  adopt  diffeiem  rale 
determination  methods  for  its  service  tiers. 

>  In  order  to  avoid  the  application  of  inconsistent 
rate-setting  methods  by  operators  during  this  early 
phkse  of  rate  regulation  when  initial  permitted  per 
channel  charges  are  being  established,  we  Rnd  the 
need  to  make  the  rule  changes  adopted  herein 
operative  immediately.  Accordingly,  we  find  good 
cause  for  making  our  amendments  to  Section 
76.922(b)  effective  upon  publication  in  the  Federal 
Register.  5  VS.C  Section  553(dM3). 

*  See  Report  and  Order  and  Further  Notice  of 
Proposed  Bulemaking  in  MM  Docket  No.  92-266. 
FCC  93-177.  B  FCC  Red  5631  (1993)  ("flote 
Order").  58  F^  29736.  May  21, 1993. 


franchise  requirements,  taxes,  and 
franchise  fees.  As  a  "backstop"  to  the 
benchmark/price  cap  approach,  we 
established  an  opportunity  for  cable 
operators  to  ju.stify  rates  above 
benchmark  or  capped  levels  based  on 
costs.  In  this  regard,  we  recently  sought 
comment  on  adoption  of  uniform  cost- 
of-service  standards  for  application  to 
this  alternative  method  of  rate 
determination.' 

3.  The  Commission  also  determined 
in  the  Rate  Order  that  the  regulatory 
framework  for  rate  regulation  based  on 
the  benchmark  approach  should  be  "tier 
neutral."  In  other  words,  we  stated  that 
we  would  apply  the  same  substantive 
standard  for  calculating  reasonable  rates 
for  both  the  basic  and  cable 
programming  service*  tiers.  The 
practical  outcome  of  this  approach  is 
that  it  achieves  a  permitted  charge  per 
chaimel  that,  prior  to  adjustments  for 
inflation  and  external  costs,  is  the  same 
for  all  tiers  of  regulated  service.  We 
found  this  approach  to  be  preferable  to 
one  that  would,  for  example,  suppress 
rates  for  the  basic  service  tier  and  allow 
higher  earnings  for  cable  programming 
services  tiers.  In  this  regard,  we 
determined  that  the  potential  benefits  of 
a  low-priced  basic  tier  were  outweighed 
by  the  fact  that  .such  an  approach  would 
create  incentives  for  cable  operators  to 
move  programming  to  higher  tiers 
where  they  would  charge  higher  rates  to 
the  detriment  of  subscribers.  We  also 
indicated  that  difiierent  rate  standards 
for  the  basic  and  cable  pn>gramming 
services  tiers  could  significantly 
increase  the  complexity  of  rate 
regulation.* 

4.  In  the  Rate  Order,  we  did  not 
specify  whether  a  cable  operator  is 
permitted  to  choose  the  cost-of-service 
approach  for  one  tier  and  the 
benchmark  approach  for  another 
regulated  tier,  or  whether  parallel 
treatment  for  both  tiers  is  required  in 
setting  initial  rates.  Several  parties 
identified  this  as  a  problem  on 
reconsideration  for  our  Rate  Order  and 
we  issued  a  Third  Further  Notice  of 
Proposed  Rulemaking  ["Third  Further 
NPHM")  seeking  comment  on  the 


'  See  Notice  of  Proposed  Rulemaking  in  MM 
Docket  ^4o.  93-215.  FCC  93-353  (released  July  16. 
1993).  58  FR  40762  (July  30.  1993)  {"Cott-of -Service 
Notice"). 

•The  benchmark  formula  is  based  on  prices  that 
are  averaged  across  all  tiers  of  regulated  services. 
We  indicated  in  the  Hate  Order  that  a  "tier  neutral" 
per  channel  rate  calculated  as  an  average  of  charges 
across  all  tiers  and  compared  to  the  benchmark  is 
simpler  for  cable  operators  and  regulators  to 
administer  and  would  discourage  the  shifting  of 
programming  services  away  from  the  basic  services 
tier.  Role  Order.  8  FCC  Red  at  5759-60  and  n.  501. 


matter. 7  Specifically,  we  requested 
comment  on  whether  cable  of>erators 
should  be  permitted  to  choose  the  cost- 
of-servioe  approach  for  one  regulated 
tier  of  cable  service  and  the  benchmark 
approach  for  another  regulated  cable 
service  tier,  or  whether  consistent 
treatment  for  both  tiers  is  required  in 
setting  initial  rates.  We  tentatively 
concluded  that  cable  operators  should 
be  required  to  elect  the  same  regulatory 
approach  for  all  regulated  tiers.  Thus,  if 
a  system  became  subject  to  regulation  at 
the  local  level,  and  sought  to  justify  its 
basic  service  rates  using  the  benchmark 
system,  the  reasonableness  of  its  cable 
programming  services  rates  would  also 
be  based  on  the  benchmark,  if  the 
Commission  were  considering  a 
complaint  filed  against  those  rates.  In 
reaching  this  tentative  conclusion,  we 
sought  to  prevent  cable  operators  from 
moving  more  expensive  programming 
services  from  the  benchmark-regulated 
tier  to  the  tier  regulated  by  a  cost-of- 
service  showing  and  ultimately 
recovering  more  than  com{>ensatory 
rates.  We  tentatively  concluded  that  this 
was  the  best  way  to  preserve  the  tier 
neutral  approach  to  rate  setting  adopted 
in  the  Rate  Order.' 

5.  We  also  requested  comment  on 
what  procedural  requirements,  if  any. 
we  should  adopt  to  provide  for 
coordination  between  local  franchising 
authorities  and  the  Commission  in  the 
event  that  a  cable  operator  chooses  to 
make  concurrent  cost-of-service 
showings  before  each  jurisdiction.  We 
inquired  as  to  whether  we  should 
require  that  the  determination  of  one 
jurisdiction  will  govern,  or  be  given 
considerable  weight  in  setting  rates  for 
the  tier  subject  to  the  oversight  of  the 
other  jurisdiction.  We  solicited 
comment  on  whether  cable  operators 
should  be  allowed  to  switch  from 
benchmarking  to  cost-of-service  and 
vice-versa.  We  also  questioned  whether 
we  should  impose  a  specific  timetable 
for  any  sort  of  "switching"  activity  that 
is  allowed.^ 

///.  Comments 

6.  In  response  to  the  Third  Further 
NPRM,  cable  operator  commenters 
uniformly  oppose  enfortsment  of  a 
consistent  rate  approach  for  all 
regulated  tiers.»o  They  make  four 
primary  arguments  in  support  of  their 
position.  First,  they  argue  that  allowing 


» See  Third  Further  Notice  in  MM  Docket  No.  92- 
266.  FCC  93-428  (released  Aug.  27. 1993),  56  FR 
46737  (Sept.  2.  1983). 

•  Id  at  paras.  146-152.  See  also  Rate  Order.  8  FOC 
Red  at  5759. 

'Third  Further  NPRM  M  paras.  146-52. 

•o  See  Appendix  for  a  complete  list  of 
commenting  parties. 
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operatorB  to  choose  between  the 
different  rate-setting  methods  for  the 
different  tiers  does  not  promote 
"gaming"  because  the  Commission  can 
consider  overall  costs  and  rates  for  all 
regulated  services  in  setting  rates  for  the 
cable  programming  services  tier. 
Second,  they  contend  that  the 
Commission's  price  cap  rules  provide  a 
disincentive  to  shift  costs  between  tiers. 
Third,  they  argue  that  consistent  rate 
treatment  abandons  the  Cable  Act's 
dichotomy  between  local  and  federal 
regulation  of  the  different  tiers.  Fourth, 
they  believe  that  requiring  a  consistent 
rate-setting  approach  will  promote  more 
cost-of-service  showings  for  the  tiers  for 
which  the  cable  operator  would 
otherwise  have  adopted  the  benchmark 
approach.!  > 

7.  Holding  the  opposite  view  on  this 
issue,  municipalities  and  one  telephone 
company  support  enforcement  of  a 
consistent  rate-setting  methodology. 
These  commenters  argue  that  such  a 
requirement  will  reduce  hidden  costs 
passed  on  to  subscribers  due  to 
"gaming";  lead  to  fewer  cost-of-service 
proceedings,  which  will  only  be 
initiated  if  the  benchmarks  overall  are 
inadequate;  and  promote  the  same 
initial  permitted  per-channel  rates  on 
each  tier.iz 

8.  Commenters'  suggestions  on 
procedural  requirements  were  varied  in 
nature.  These  suggestions  include:  (1) 
Consolidating  all  cost-of-service 
hearings  at  the  Commission:  (2) 
requiring  the  sharing  of  cost-of-service 
data  between  the  fi^nchising  authorities 
and  the  Commission;  (3)  allowing  either 
the  local  franchising  authority  or  the 
Commission  to  use  the  other 
jurisdiction's  rate  determination  as 
binding  or  informative;  and  (4)  requiring 
notification  to  all  other  local 
jurisdictions  in  which  the  same 
company  has  initiated  a  cost-of-service 
proceeding  for  the  purpose  of 
consolidation."  The  commenters 


' '  See  e.g..  Comments  of  Cablevision  Industries 
Corp..  et  at.  ('Joim  Parlies")  at  n-14;  National 
Cable  Television  Association  ("hJCTA")  at  15-17; 
Tele-Commnnicalions,  Inc.  ('•TCI")  at  4-9; 
Continental  Cablevision  ("Continental")  at  2-S; 
Media  General  Cable  of  Fairfax  County,  Inc 
("Media  General")  at  2-3;  Time  Warner 
Eniertainment  Co..  LP.  ("Time  Warner");  Falcon 
Cable  TV.  era/.  ("Falcon")  at  14-17;  Cable 
Operators  and  Associations  ("Cable  Operators")  at 
6.  Seealso  Reply  Comments  of  Continental  at  Il- 
ia: Joint  Parlies  at  10-12;  Time  Warner  at  6-7. 

"See.  e.g..  Comments  of  Municipal  Franchising 
AulboHties  CMFA "J  at  3-7;  Austin.  Tenas.  ef  al. 
("Coalition")  at  9-13;  National  AssociaUon  of 
Telacommuaications  Officers  and  Advisors,  el  ol. 
("NATOA")al  11-12;  Nevn  Yorli  Stale  Commission 
on  Cable  Television  ("New  York")  al  ^-7;  GTE 
Service  Corp.  ("GTE")  at  10-11.  See  alsc  Reply 
Comments  ofCoalitioD  at  IS-IS;  GTE  at  7-10. 

"  See  e.g..  Commants  of  MFA  at  7-8: 
MassachuseRi  Community  Anlenaa  TeleviaiMi 


generally  advocate  imposing  some  type 
of  time  limitation  on  a  consistent  rate 
structure  requirement,  suggesting  that 
cable  operators  should  be  able  to  switch 
from  one  rate-setting  method  to  another 
after  a  period  of  six  months  «4,  one 
year  »,  or  whenever  there  is  a 
reasonable  basis  for  doing  so.>« 

rv.  Decision 

9.  After  carefully  considering  the 
record  before  us.  we  afllrm  our  tentative 
conclusion  that  cable  operators  facing 
regulation  of  the  basic  and  cable 
programming  services  tiers  should  be 
required  to  select  the  same  method  of 
initial  rate-setting  for  both  tiers.  Thus,  if 
a  cable  operator's  basic  service  tier 
becomes  subject  to  regulation  at  the 
local  level  (or  in  some  instances,  at  the 
federal  level),  and  the  cable  operator 
selects  the  benchmark  approach,  it  must 
also  adopt  the  benchmark  approach  if 
its  cable  programming  services  tier 
becomes  subject  to  a  complaint  at  the 
Commission  within  the  same  year. 
Similarly,  if  the  cable  operator  chooses 
to  make  a  cost-of-service  showing  in 
response  to  regulation  of  the  basic 
service  tier,  then  the  operator  must  also 
make  a  cost-of-service  showing  in 
response  to  a  cable  programming 
services  complaint  filed  within  that 
year.  On  balance,  we  believe  this 
approach  is  a  necessary  part  of  the  tier 
neutral  and  rate  averaging  principles 
built  into  the  benchmark  system, 
particularly  because  it  eliminates  the 
incentive  for  cable  operators  to  shift 
costs  among  tiers  to  the  detriment  of 
consumers. 

10.  Requiring  operators  to  select  the 
same  rate  determination  method  for  all 
regulated  tiers  when  initial  rates  are 
being  set  is  necessary  because  it  bolsters 
our  ability  to  ensure  that  subscribers  to 
all  regulated  tiers  of  service  pay 
reasonable  rates.  Asymmetric  treatment 
of  the  two  tiers  would  hamper  the 
ability  of  both  local  franchising 
authorities  and  the  Commission  to 
apply  the  benchmark's  permitted  per 
channel  rate  in  a  consistent  manner 
across  tiers.  In  particular,  operators  able 
to  choose  a  different  rate-setting 
approach  for  each  of  its  cable  ser\  ices 
tiers  could  selectively  apply  the 
benchmark  in  a  manner  that  would 
enable  the  operator  to  charge  higher 
overall  rates  than  would  be  allowed  if 
either  the  benchmark  or  the  cost-of- 


service  approach  had  been  applied 
consistently  across  all  program  tiers. 
Specifically,  an  operator  could  retier  its 
services  and  place  its  most  expensive 
programming  on  the  tier  regulated  by  a 
cost-of-service  determination.  The 
operator  would  then  be  allowed  to 
charge  a  per  channel  rate  for  the  low 
cost  tier  based  on  the  benchmark  (which 
is  an  average  rate)  that  actually  far 
exceeds  its  costs  for  that  tier  (and,  thus, 
the  rate  it  would  be  able  to  charge  under 
a  cost-of-service  showing).  At  the  same 
time,  the  operator  may  be  able  to  char^ 
a  higher-than-benchmark  rate  for  the 
other  service  tier  through  a  cost-of- 
service  showing,  based  on  its  higher 
costs  for  that  tier.  The  end  result  would 
be  rates  that  exceed  the  reasonableness 
standard  set  forth  in  the  1992  Cable 
Act."  Thus,  we  conclude  that  a 
requirement  that  operators  apply 
consistent  rate-setting  approaches  across 
tiers  is  needed  to  uphold  the  concept  of 
tier  neutrality  and  prevent  cost-shifting, 
thereby  making  the  process  of  setting 
initial  benchmark  rates  work  effectively 
and  as  intended. ^a  We  will,  however, 
review  this  policy  after  18  months  to 
determine  whether  it  is  necessary  and 
appropriate  to  ser\e  the  purposes  for 
which  we  are  adopting  it. 

11.  Additionally,  we  note  that  we  are 
restricting  our  requirement  that 
operators  must  use  the  same  rate-setting 
method  to  one  year  from  the  date  that 
the  operator  first  becomes  subject  to 
regulation  at  either  the  local  or  federal 
level.  Thus,  after  the  expiration  of  its 
first  year  of  initial  rate  regulation  on  a 
service  tier,  an  operator  is  free  to  adopt 
different  rate  determination  methods  for 
its  other  service  tiers.  We  take  this 
approach  for  two  reasons.  First,  we  have 
given  operators  the  ability  to  use  either 
of  two  rate-setting  methodologies  on  the 
possibility  that  there  may  be  so.me 
systems  for  which  benchmark  rates  may 
not  provide  adequate  recompense 
because  of  that  system's  particular  cost 
structure.  Any  system's  cost  structure 


Commission  ("MCATC")  al  8;  NATOA  at  12-14. 
See  also  Reply  Comments  of  Joint  Parlies  al  15-14; 
KB1£0M.  et  aJ..  al  1-3;  Viacom  lotamational.  Int 
etO-11. 

«  Comments  of  Falcon  at  la 
•■SeeComnMiiUofNATOAat  11  n.6. 
'•See.  e.g..  Comments  of  Coalition  at  11-12;  Time 
Warner  81  la 


"  Indped,  in  the  First  Order  On  Beconsiderolion, 
we  stated  that  one  reason  for  the  adoption  of  liar 
neutrality  was  to  eliminate  any  incentive  for 
operators  to  move  services  to  other  tiers  where  they 
could  charge  relatively  higher  prices  without 
necessarily  corresponding  higher  costs.  See  First 
Order  on  Reconsideration  In  MM  Docket  No.  92- 
266.  FCC  93-42S  (SB  FR  46718.  September  2.  1993) 
(released  August  27, 1993)  at  para.  31.  See  a/so  Aote 
Orrfsrat  para.  196. 

<■  We  have  adopted  similar  safeguards  to  address 
concerns  of  cost-shifting  in  other  regulatory 
contexts.  See,  eg..  Policy  and  Rules  Concerning 
Rates  for  Dominant  Cairien.  5  FOC  Red  6786.  6819 
(para.  271)  1990,  recon.,  6  FCC  Red  2537  (1991), 
offd  sub  nom.  National  Rural  Telecom  Aas  n  v 
FCC.  988  F.2d  174  (D.C  Clr.  19S3)  (Commission 
adopted  "all-ornothing"  rule  to  eliminate  incentive 
for  local  exchange  canlers  to  shift  costs  from 
affiliates  subfect  to  price  cap  regulation  to  rate  of 
return  affiliatas). 
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may  vary  substantially  over  time, 
however,  so  that  a  rate-setting 
methodology  that  is  appropriate  at  the 
initial  date  of  regulation  for  both  tiers  of 
service  may  not  be  appropriate  much 
later  for  both  tiers  of  service.  Moreover, 
after  the  initial  rates  have  been  set  for 
a  tier,  those  rates  will  change  over  time, 
pursuant  to  the  going  forward  rules 
governing  rate  increases.  As  this  occurs, 
our  concern  for  tier  neutrality  in  rates 
and  rate-setting  will  likely  not  be  as 
acute  as  in  this  period  of  transition  to 
regulation.  We  recognize  that  over  time, 
the  cost  structure  of  cable  services  from 
tier  to  tier  may  legitimately  evolve  to  the 
point  where  consistent  rate  treatment 
across  tiers  might  be  overly  restrictive. 
Accordingly,  we  have  decided  to  grant 
cable  operators  the  flexibility  to  use 
different  rate-setting  methods  across 
tiers  after  the  passage  of  one  year  of 
initial  rate  regulation  so  that  bona  Tide 
structural  and  operational  changes  may 
be  made  as  rate-making  proceeds. 

12.  We  take  this  opportunity  to 
respond  to  the  specific  arguments  that 
cable  operators  have  made  in  support  of 
differential  treatment  of  basic  and  cable 
programming  tiers.  The  first  is  that  a 
tier-neutral  approach  is  not  necessary  to 
achieve  the  goals  of  rate  regulation. 
Specifically,  cable  commenters  contend 
that  as  long  as  regulators  are  entitled  to 
consider  a  cable  system's  overall  costs 
and  rates  for  all  regulated  services,  then 
operators  will  be  unable  to  shift  costs 
from  tier  to  tier.i»  One  commenter 
suggests  that  the  Commission  should 
require  any  operator  who  elects  cost-of- 
service  treatment  of  the  non-basic  tier  to 
demonstrate  that  its  overall  return  for 
both  basic  and  cable  programming 
services  is  reasonable.20 

13.  We  acknowledge  that,  in 
reviewing  the  cost-of-service  showings 
made  by  operators  for  cable  services, 
regulators  will  need  to  examine  how 
costs  are  allocated  among  the  regulated 
tiers.  We  have  adopted  and  are  in  the 
process  of  developing  additional  cost 
allocation  rules  that  will  help  to 
accomplish  this  goal.z'  However,  even 
with  cost  allocation  rules  in  place,  the 
Commission,  in  evaluating  a  cost-of- 
service  showing  for  non-basic  service, 
cannot  call  into  question  the  rates 
charged  for  basic  service  without 
undermining  the  Cable  Act's  shared 
jurisdictional  scheme.  Basic  tier  rates 
generally  are  regulated  by  local 
franchising  authorities.  Therefore,  in 
most  instances,  even  where  we  uncover 


unreasonable  cost-shifting,  we  could  not 
compel  the  operators  to  justify  their 
rates  across  ail  tiers  and  adjust  them 
accordingly.2* 

14.  The  second  argument  made  by 
cable  commenters  has  to  do  with  the 
creation  of  rules  that  remove  incentives 
for  cost-shifting.  Specifically,  cable 
commenters  argue  that  they  have  no 
incentive  to  manipulate  the  rate  process 
under  the  Commission's  price  cap 
regime.  Specifically,  they  allege  that 
since  operators  can  pass  through 
programming  costs  directly  to 
subscribers  as  external  to  the  benchmark 
rates,  they  can  effectively  recover  such 
costs  without  having  to  shift  them 
disproportionately  to  the  tier  regulated 
by  cost-of-service.23  They  also  observe 
that  if  an  operator  attempts  to  lower  its 
programming  costs  on  the  basic  tfer.  the 
Commission's  external  price  cap 
adjustment  rules  require  the  operator  to 
decrease  the  price  of  its  basic  service  to 
reflect  the  reduction  in  costs.2«  Thus, 
operators  believe  it  is  not  possible  for 
them  to  manipulate  costs  between  tiers 
under  price  cap  rate  regulation. 

15.  'These  arguments  address  the 
ability  of  operators  potentially  to 
manipulate  the  rate  process  in  the 
context  of  our  future  price  cap  regime. 
but  they  do  not  address  the  probability 
that  operators  might  engage  in  such 
practices  now,  while  initial  rates  are 
being  set.  We  believe  that  a  tier-neutral 
approach  is  important  to  diminish  any 
incentive  or  opportunity  for  operators  to 
manipulate  the  initial  rate-setting 
process  to  warrant  the  adoption  of  a 
requirement  of  consistent  rate 
approaches  as  a  solution  to  the  problem. 


'•Joint  Parties  Comment*  at  12;  Continental 
Cablevision  Commenti  at  4:  Media  General 
Comment*  at  3. 

"Continental  Cablevision  Comment*  at  4. 

■"  See  Cost-of-Serrice  Notice  supra  at  note  5. 


"  If  we  required  operators  electing  cost-of-service 
for  the  upper  tier  and  benchmark  for  the  lower  tier 
to  justify  their  overall  return  for  both  basic  and 
cable  programming  service*,  as  Continental 
Cablevision  suggests,  tve  would  effectively  be 
imposing  a  cost-of-service  showing  for  both 
service*.  Not  only  «vould  this  be  undermining  the 
jurisdiction  of  the  local  franchising  authority  to 
regulate  rate*,  but  it  would  also  be  second-guessing 
the  authority's  benchnwrk  analysis.  The  Cable  Act 
vests  in  franchising  authorities  the  primary 
responsibility  to  regulate  basic  rales  and  only  in 
limited  instances  do  we  regulate  basic  rates.  See 
Bate  Order  tt  para.  S5. 

»5  NCTA  Comment*  at  16:  TO  Comments  at  8.  We 
reject  TQ'*  argument  that  the  Commission"* 
proposed  solutions  to  the  "gaming"  problem  come 
"dangerously  close  to  taking  editorial  control  over 
the  placement  of  programming."  TQ  Comments  at 
8.  To  the  extent  that  TQ  raises  First  Amendment 
concerns,  we  have  found  that  rale  regulation  under 
the  1992  Cable  Act  pursuant  to  content-neutral 
standards  does  not  implicate  the  First  Amendment. 
See  Memorandum  Opinion  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  in  MM  Docket  92- 
266.  8  FCC  Red  al  5588  n.  30.  (1993).  See  also 
Daniels  Cablevision.  Inc.  v.  FCC.  Civil  Action  No. 
92-2292.  slip  op.  al  13  (D.D.C  Sept.  16. 1993) 
(holding  that  the  rate  regulation  provisions  of  the 
1992  Cable  Act  are  compatible  with  the  First 
Amendment). 

"TQ  Comments  at  16. 


As  the  cable  operators  suggest,  the 
future  price  cap  regime  may  effectively 
prevent  operators  from  shining  basic 
service  programming  costs  to  the  non- 
basic  tier.  As  we  gain  experience  in  rate 
regulation,  we  will  reevaluate  our 
position  in  light  of  these  arguments.  For 
the  time  being,  however,  we  will  require 
consistent  rate  approaches  across  tiers 
to  guard  against  cost-shifting  retiering 
strategies  that  subvert  the  initial  rate- 
setting  process. 

16.  We  are  also  not  persuaded  that 
consistent  rate  treatment  abandons  the 
Cable  Act's  dichotomy  between  local 
and  federal  regulation  of  the  different 
tiers,  as  cable  operators  allege.  We  have 
previously  rejected  the  argument  that 
the  statute  requires  different  substantive 
rate-setting  standards.'^  As  we  have 
observed  before,  the  Cable  Act 
establishes  different  procedural 
regulatory  schemes  rather  than  a 
dichotomy  of  substantive  rate  standards 
for  the  regulation  of  service  tiers. 
Accordingly,  the  statute's  procedural 
dichotomy  does  not  require  that  we 
allow  cable  operators  to  pick  and  choose 
substantive  rate-setting  standards. 

17.  Cable  commenters  also  have  not 
demonstrated  that  requiring  consistent 
rate-setting  across  tiers  will  increase  the 
number  of  cost-of-service  showings 
made  either  at  the  Commission  or  at  the 
local  level.  Indeed,  other  commenters 
contend  the  opposite.^e  vVe  expect  cable 
operators  to  submit  cost-of-service 
showings  in  every  case  where  such  a 
showing  is  essential  to  ensure  that 
systems  are  allowed  to  recover  their 
costs  plus  a  reasonable  return. 
Furthermore,  even  if  consistent  rate 
treatment  were  to  produce  a  greater 
number  of  cost-of-service  proceedings, 
the  preservation  of  the  tier  neutral 
benchmark  system  and  the  protection  it 
affords  subscribers  [i.e.,  elimination  of 
the  incentive  for  operators  to  shift 
costs),  outweighs  the  administrative 
burden  posed  by  such  additional 
proceedings. 

18.  In  essence,  the  cable  operators 
urge  us  to  allow  them  flexibility  to  pick 
and  choose  between  benchmark  and 
cost-of-service  regulation  in  order  to 
enable  them  to  maximize  total  revenues 
derived  from  all  regulated  tiers. 
However,  as  we  have  noted  previously 
in  this  docket,  there  is  no 
"constitutional  or  statutory  requirement 
that  the  Commission's  regulatory 
scheme  must  enable  operators  to  select 
the  option  that  maximizes  their 


»'  See  Rale  Order.  8  FCC  Red  at  5875-76:  First 
Order  on  Reconsideration  at  paras.  31-36. 
^«  See  supra  note  12. 
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financial  position."  »7  Moreover,  as 
discussed  above,  the  cable  operators' 
proposal  would  undermine  our  policies 
regarding  tier  neutrality  and  cost 
shifting,  which  are  designed  to  protect 
consumers  from  excessive  rates.  We 
ti^erefote  will  require  cable  operators  to 
use  a  consistent  method  of  rate-setting 
for  all  regulated  tiers  during  the  first 
year  of  regulation. 

19.  For  any  cable  operators  that  have 
become  $ubject  to  regulation  of  basic  or 
cable  programming  services  and  have 
filed  rate  justifications  before  the 
effective  dale  of  the  amendment  to 
Section  76.9220))  adopted  herein,  we 
will  apply  the  following  procedures. 
Where  the  cable  operator  has  selected 
one  rate-setting  approach  for  one  tier, 
the  operator  is  bound  to  select  the  same 
rate-setting  approach  for  all  other  tiers 
that  become  subject  to  regulation  within 
one  year  of  the  date  of  initial  regulation. 
Any  such  cable  operator  will  have  thirty 
(30)  days  from  the  effective  date  of  this 
Third  i?  $■  O  to  change  a  rate-setting 
justification  filed  prior  to  the  effective 
date  of  this  order.  In  such  cases,  the 
amended  filing  will  govern  initial  rates 
as  of  the  date  it  is  filed.  In  this 
circumstance,  the  operator  may  rely,  if 
it  chooses,  on  its  initial  rate  justification 
to  justify  its  rates  from  September  1, 
1993,  (vnhen  potential  refund  liability 
would  begin)  until  the  date  of  its 
amended  filing.  When  a  cable  operator 
has  afready  filed  justifications  for  both 
basic  and  cable  programming  service 
tiers,  and  has  selected  differpnt  rate- 
setting  approaches  for  different  tiers  of 
service,  we  will  require  such  operators 
to  establish  consistent  rate-setting 
methodologies  for  the  period  after  the 
effective  date  of  this  order.  Specifiailly. 
in  such  cases,  the  operator  must  refile 
within  thirty  (30)  days  of  the  effective 
date  of  this  order,  the  rate-setting 
approach  for  one  of  the  tiers,  and  this 
rate-setting  election  will  govern  initial 
rates  for  that  tier  as  of  the  date  it  is  filed. 
As  in  the  first  circumstance  described 
above,  cable  operators  who  have  filed 
inconsistent  rate  justifications  may  rely 
on  those  initial  rate  justifications  to 
justify  rates  from  September  1, 1993. 
until  the  date  of  their  amended  filings. 

20.  Finally,  because  we  are  not 
requiring  consistent  rate  justification 
indefinitely,  we  perceive  no  need  to 
adopt  rules  today  to  govern  the  sharing 
of  cost-of-service  data  among 
franchising  authorities  or  between 
fr-anchising  authorities  and  the 
Commission.  Rather,  as  we  stated  in  the 


"  See  Memorcndum  Opinion  and  Order  and 
Further  Notice  ofPropoMd  Rnkmahing  in  MM 
Docket  Na  »2-28e.  •  PCC  Red  9385,  3588  (1993) 
58  FR  4381*,  August  18,  1993. 


Rate  Order  at  para.  149,  we  will  review 
llie  franchising  authority's  cost-of 
service  determination  on  appeal 
pursuant  to  Section  78.944  of  our  rules 
to  determine  if  there  is  a  rational  basis 
for  that  decision.  To  resolve  any 
uniformity  problems,  if  there  is  a 
complaint  on  file  at  the  Commission 
regarding  cable  programming  services 
tier  rates  at  the  same  time  an  appeal  is 
filed,  we  will  endeavor  to  consider  the 
complaint  and  the  appeal 
simultaneously.  We  will,  however, 
reverse  the  franchising  authority's 
determination,  and  remand  the  case  to 
the  franchising  authority,  only  if  there  is 
a  misapplication  of  an  existing 
Commission  rule  or  policy.*"  If  the 
Commi-ssion  makes  a  determination  on 
a  cable  programming  services  complaint 
based  on  a  cost-of-service  showing,  the 
local  franchising  authority  should  use 
the  analysis  developed  by  the 
Commission  with  respect  to  the 
allocation  of  costs  among  tiers  when 
evaluating  any  subsequent  cost-of- 
service  showing  for  the  basic  tier. 

V.  Administrative  Matters 

21.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission's  final  analysis  with 
respect  to  the  Third  Report  and  Order  is 
as  follows: 

Need  and  purpose  for  this  action: 
This  action  is  taken  to  preserve  the 
integrity  of  the  tier  neutrality  and  rate 
averaging  principles  underlying  the 
benchmark  regulatory  approach 
established  in  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  MM  Docket  92-266. 

Summary  of  issues  raised  by 
comments  in  response  to  the  Initial 
Regulatory  FlexMlity  Analysis:  No 
comments  were  received  in  response  to 
the  request  for  comments  to  the  Initial 
Regulatory  Flexibility  Analysis. 

Significant  alternatives  considered 
and  rejected:  The  Commission 
considered  and  rejected  allowing  cable 
operators  to  choose  different  rale-setting 
methods  across  tiers  when  establishing 
initial  rates. 

VI.  Ordering  Clauses 

22.  Accordingly,  it  is  Ordered  Thai, 
pursuant  to  authority  granted  in 
Sections  4(i),  4(j),  303(r),  and  623  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  §§  154(i),  l54(i). 

"Although  this  may  on  occasion  resuh  In 
different  resolutions  of  ^i>eKrton  of  bd  t>y  ths 
Commission  and  th«  local  feanchising  authority, 
this  is  a  result  contempteted  by  the  Ad  in  creating 
a  dual  jurisdiction  regulatory  •cheme  for  cabia 
rates.  Moreover,  we  anticipate  that  in  most  cases, 
the  second  regutafcw  will  be  informed  t^  the 
decision  reached  by  the  first  regulaUw. 


303(r),  and  543,  this  Third  Report  and 
Order  is  Adopted  amending  Part  76  of 
the  Commission's  rules,  47  CFR  Part  76, 
as  indicated. 

23.  It  is  further  ordered  That,  the 
Secretary  shall  send  a  copy  of  this  Third 
Report  and  Order  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354  94 
Stat.  1164,  5  U.S.C.  §§601  et  sea  (1981) 

24.  It  is  further  ordered  That  the 
requirements  and  regulations 
established  in  this  Third  Report  and 
Order  shall  become  effective  upon 
publication  in  the  Federal  Register. t^ 

List  of  Subfects  in  47  CFR  Part  78 

Cable  television. 

Federal  Commuoications  Commission 
William  F.  Caton, 

Acting  Secretary. 

Rule  Change 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  ss 
follows: 

PART  76  CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3,  4,  301,  303,  307,  308, 
309.  48  Stat,  as  an^ended,  1064, 1065,  t06«  ' 
1081,  1082. 1083. 1084, 1085, 1101;  47  U  S  C 
.Sees.  152.  153, 154,  301.  303,  307,  308.  309, 
532,  533,  535.  542,  543.  553  as  amenrfed,  106 
Stat  1460. 

2.  Section  76.922  is  amended  by 
revising  paragraph  (b)(lMi)  and  the 
introductory  text  of  paragraph  (b)(l)f  ii) 
to  read  as  follows: 

§76.922    Rates  lor  the  basic  s«rvtc0  ttar 
and  cable  prt>gramming  services  tiers. 
•        •        •        •        • 

(b)*  •  • 

(1)  The  permitted  per  channel  charge 
on  the  initial  date  of  regulation  shall  be, 
at  the  election  of  the  cable  operator, 
either 

(i)  A  charge  determined  pursuant  to  a 
cost-of-service  proceeding;  or 

(ii)  The  charge  specified  in  paragraphs 
(b)(l)(ii)  (A),  (B)  or  (C)  of  this  section  as 
applicable.  Provided,  however,  that  if 
within  one  year  of  becoming  subject  to 
initial  regulation  of  one  service  tier,  a 
cable  operator  becomes  subject  to  initial 
regulation  of  another  service  tier  or 
tiers,  the  cable  operator  must  elect  the 
same  method  of  determining  the 
permitted  per  channel  charge  for  all 


»  For  reasons  set  forth  in  note  3  supro.  we  fiod 
good  cause  for  making  our  amendinanu  to  Sauioa 
76.922fb)  effective  upon  publication  in  the  Federal 
Registw.  See  5  U.S.C  553<d)(3). 
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regulated  service  tiers.  The  cable 
operator  must  maintain  a  consistent 
method  for  determining  the  permitted 
per  channel  charge  across  all  service 
tiers  for  a  period  of  one  year  from  the 
date  that  the  cable  operator  first 
becomes  subject  to  regulation  on  either 
the  basic  service  or  cable  programming 
service  tiers. 


Appendix 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Comments 

MM  Docket  No.  92-266 

Austin.  Texas,  et.  al 

Cable  Operators  and  Associations 

Cablevision  Industries,  et.  al 

Community  Antenna  Television  Association 

Cx)ntinental  Cablevision,  Inc. 

Falcon  Cable  TV.  et.  al 

GTE  Service  Corporation 

Massachusetts  Community  Antenna 

Television  Commission 
Media  General  Cable  of  Fairfax  County.  Inc. 
Municipal  Franchising  Authorities 
National  Association  of  Telecommunications 

Officers  and  Advisors,  et.  al 
National  Cable  Television  Association 
New  York  State  Commission  on  Cable 

Television 
Tele-Communications,  Inc. 
Time  Warner  Entertainment  Co.,  L.P. 

Reply  Comments 

Austin,  Texas,  et.  al 

Cable  Industries  Corp.,  et.  al 

Continental  Cablevision,  Inc. 

GTE  Service  Corporation 

KBLCOM.  et.  al 

Media  General  Cable  of  Fairfax  County,  Inc. 

National  Cable  Television  Association 

Time  Warner  Entertainment  Co.,  L.P. 

Viacom  International.  Inc. 
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DEPAFTTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  parts  37  and  38 

[Docket  No.  46463] 

RIN2105-AB53 

Transportation  for  Individuals  with 
Disabilities 

AGENCY:  Department  of  Transportation. 
Office  of  the  Secretary. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  is  amending 
its  rules  implementing  the  Americans 
vvith  Disabilities  Act  (ADA)  in  several 
respects.  The  first  change  would  extend 
until  July  1994  the  compliance  date  for 
retrofitting  key  rail  station  platforms 


with  detectable  warnings.  The  second 
modification  would  except  a  particular 
model  of  hfts  from  the  requirement  that 
transportation  providers  permit 
standees  to  use  lifts.  The  third  change 
would  modify  the  Department's 
procedures  for  responding  to  requests 
for  equivalent  facilitation 
determinations.  The  fourth  change 
clarifies  the  responsibility  of  transit 
providers  to  make  seat  or  wheelchair 
securement  space  available  to  people 
who  need  it:  The  fifth  amendment 
would  reflect  a  recent  statutory  change 
in  the  name  of  the  Department's  transit 
agency  from  the  Urban  Mass 
Transportation  Administration  (UMTA) 
to  the  Federal  Transit  Administration 
(FTA).  The  sixth  change  would  modify 
the  good  faith  efforts  that  Amtrak  and 
commuter  rail  operators  would  have  to 
make  in  order  to  lease  used  rail 
vehicles.  The  Department  is  also  making 
two  minor  technical  corrections  to  its 
rule  establishing  standards  for 
accessible  vehicles. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement.  Department  of 
Transportation.  400  7th  Street.  SW.. 
room  10424.  Washington.  DC  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD).  Copies  of  the  final  rule  are 
available  in  alternative  formats  on 
"request. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Department  published  its  notice 
of  proposed  rulem^ing  (NPRM)  on  the 
issues  covered  by  this  rule  on  November 
17. 1992.  At  the  request  of  commenters. 
the  original  January  19. 1993.  comment 
closing  date  was  extended  through 
February  19. 1993.  The  Department 
received  over  550  comments  on  the 
NPRM.  most  of  which  came  from 
individuals  with  disabilities  or 
organizations  representing  them,  state 
and  local  agencies  working  on  disability 
matters,  state  and  local  transportation 
agencies,  and  equipment  manufacturers. 

I.  Detectable  Warnings 

Background 

Under  appendix  A  of  part  37,  which 
adopts  as  part  of  a  DOT  regulation  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  guidelines  for  accessible 
facilities,  sections  10.3.1  and  10.3.2. 
require  that  an  accessible  rail  station 
have  a  24-inch  wide  detectable  warning 
strip  running  the  entire  length  of  the 
platform  edge.  The  warning  strip  must 


include  a  pattern  of  "truncated  domes" 
(i.e..  small  raised  rounded  surfaces)  as 
required  by  section  4.29  of  appendix  A. 
The  purpose  of  the  detectable  warning 
is  to  inform  blind  or  visually  impaired 
passengers  that  they  are  nearing  the 
platform  edge.  The  warning  must  be  of 
a  contrasting  color  (i.e..  dark  vs.  light) 
and  texture  (i.e..  tnmcated  domes  vs. 
smooth  surface),  as  well  as  (in  the  case 
of  interior  surfaces)  differing  from  the 
platform  in  resiliency  and  sound-on- 
cane  contact. 

The  Department  stated  in  the  NPRM 
that  having  an  adequate  detectable 
warning  system  to  warn  blind  and 
visually  impaired  passengers  that  they 
are  near  a  platform  edge  is  a  vital  safety 
matter  for  these  passengers.  For 
example,  in  one  rapid  rail  system 
lacking  adequate  detectable  warnings, 
according  to  testimony  from  blind 
passengers  at  a  1992  public  hearing  on 
the  system's  proposed  key  station  plan. 
15  blind  or  visually  impaired  passengers 
have  fallen  off  the  platform  in  recent 
years  (at  least  one  of  them  was  killed  by 
a  train).  At  the  same  time,  the 
Department  was  aware  that  rail 
operators  had  expressed  a  number  of 
concerns  about  the  detectable  warnings 
requirement.  For  example,  a  petition 
that  the  Access  Board  and  the 
Department  received,  prior  to  the 
issuance  of  the  NPRM.  from  several  rail 
operators  cited  what  they  called 
"extraordinary  costs"  and  unanswered 
questions  about  the  materials' 
"durability,  maintainability  •  *  • 
safety,  and  usability  by  persons  with 
visual  and  mobility  impairments."  The 
petition  requested  that  the  detectable 
warnings  standard  be  suspended, 
pending  further  research. 

bi  issuing  the  NPRM.  the  Department 
stated  that  the  existing  design  for 
detectable  warnings  standard  fulfills 
detectability  and  safety  requirements. 
Nevertheless,  the  Department  said  that 
rail  operators  may  have  legitimate 
concerns  about  the  installation  of 
detectable  warning  materials  as  they 
retrofit  key  stations  for  accessibility. 
These  concerns  include  the  possibility 
of  adhesive  failures  and  "lift-off'  (i.e., 
the  comers  of  segments  of  the  materials 
may  come  up)  as  well  as  durability.  For 
example,  if  the  comers  of  a  tile  segment 
curl  up,  people  can  trip  on  them.  If 
passengers  expect  detectable  warning 
materials  to  be  on  the  edge  of  the  entire 
platform,  and  several  feet  of  material  is 
missing  because  the  adhesive  has  failed, 
someone  could  fall  off  the  platform 
because  the  expected  warning  was 
absent. 

In  the  NPRM,  the  Department 
emphasized  that  its  concerns  were 
neither  about  the  basic  design  of  the 
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detectable  warnings  or  their  usefulness 
to  people  with  vision  impairments. 
Rather,  they  went  to  the  question  of  how 
best  to  apply  detectable  warning 
materials  to  an  existing  station  platform 
in  a  retrofit  situation.  The  Department 
said  that  these  concerns  do  not  apply 
with  the  same  force  to  a  new 
construction  situation,  where  detectable 
warnings  can  be  made  an  integral  part 
of  the  platform  design  (e.g..  through 
concrete  stamping  or  other  methods  not 
involving  retrofit).  The  NPRM  also 
noted  thai  the  Department's  concerns 
did  not  relate  to  the  cost  of  installing 
detectable  warnings  in  key  stations.  To 
the  extent  that  installation  of  detectable 
warnings  involves  an  extraordinarily 
expensive  structural  change  to  a 
particular  station,  the  rail  operator 
could  use  the  cost  of  the  installation  as 
part  of  its  rationale  for  requesting  an 
extension  of  time  to  make  the  key 
station  accessible. 

The  Department's  proposal  was  based 
on  a  belief  that  rail  operators  may  need 
additional  time  to  resolve  concerns  over 
adhesion,  durability,  and 
maintainability  of  detectable  warning 
materials  in  the  context  of  key  station 
modifications.  Consequently,  the  NPRM 
proposed  to  extend  for  18  months  the 
key  station  compliance  date  with 
respect  to  detectable  warnings.  Under 
the  present  rule,  except  where  the 
Department  has  extended  time  for 
completion  of  modifications  to  a  key 
station,  rail  operators  had  to  make  key 
stations  accessible  by  July  26,  1993. 
This  means,  of  course,  that  detectable 
warnings  were  to  be  in  place  by  that 
date.  Under  the  proposal,  rail  operators 
would  have  had  until  January  26. 1995. 
to  complete  installation  of  detectable 
warnings. 

Comments 

A  substantial  number  of  commenters 
opposed  the  Department's  proposal, 
asserting  that  the  detectable  warnings 
requirement,  as  written,  should  go  into 
effect  without  any  postponement.  We 
received  this  comment  from  101 
commenters.  80  of  whom  were 
disability  organizations  or  individuals 
with  disabilities.  These  were  primarily, 
but  not  exclusively,  from  the  blind 
community.  Thirteen  of  the  remaining 
comments  were  from  manufacturers  of 
detectable  warnings  and  associated 
products,  with  four  from  state  or  local 
agencies  working  on  disability  matters 
and  two  each  from  state  or  local 
transportation  agencies  and  other 
commenters. 

The  comments  from  the  disability 
community  emphasized  the  safety  need 
for  detectable  warnings,  particularly  for 
blind  and  visually  impaired  persons. 


They  mentioned  numerous  cases  of 
persons  falling  off  platforms  in  various 
rail  systems  (18  in  a  system  other  than 
the  one  mentioned  in  the  NPRM). 
sometimes  resulting  in  death  or  injury. 
These  situations,  some  of  which  were 
recounted  by  fall  victims  themselves  in 
detail,  were  in  addition  to  cases  in 
which  visually-impaired  passengers 
almost  fell  off,  or  had  become  very 
fearful  of  walking  on,  rail  station 
platforms. 

Some  letters  mentioned  the  need  for 
detectable  warnings  for  persons  who  use 
dogs,  as  well  as  those  who  use  canes,  as 
a  mobility  aid.  A  number  mentioned  the 
crowded,  noisy,  distracting  atmosphere 
of  rush  hour  train  stations  as  being  a 
situation  in  which  a  tactile  cue  like  a 
detectable  warning  is  particularly 
important.  Comments  mentioned 
successful  experiences  with  detectable 
warnings  in  some  systems.  They  also 
asked  why  we  seemed  to  assume  that 
detectable  warnings  shouldn't  be 
installed  until  we  were  sure  they  were 
maintenance-free,  when  we  do  not 
assume  this  for  any  other  component  of 
a  rail  system. 

The  manufacturers  said  that  the 
problems  the  NPRM  had  cited  with 
adhesion,  lift-up.  etc.  of  detectable 
warning  materials  had  been  the  result  of 
a  combination  of  first-generation 
materials  and  improper  installation  and/ 
or  maintenance  by  rail  properties. 
Current  products  (including  some 
developed  specifically  for  the  rail 
platform  market),  they  asserted,  had 
solved  these  problems,  and  no  delay  in 
installation  requirements  was  needed. 
Fourteen  commenters  supported  the 
NPRM  provision  as  drafted.  Nine  of 
these  were  state  or  local  transportation 
agencies,  four  were  disability 
community  commenters,  and  one  was  a 
state  or  local  agency  working  on 
disability  matters.  Seven  additional 
commenters  favored  longer  delays. 

The  basic  view  of  these  commenters 
was  that  the  proposed  extension  of  the 
completion  date  was  needed  to  address 
the  concerns  cited  in  the  NPRM.  In 
particular,  transit  authorities  said  that 
safety  (e.g..  a  potential  tripping  hazard), 
durability,  and  maintainability 
questions  about  detectable  warnings  had 
not  been  answered  satisfactorily.  (Since 
few  transit  authorities  have  actually 
installed  detectable  warnings  to  date, 
most  commenters  could  not  assert  that 
they  had  directly  experienced  problems, 
however.)  One  rail  operator  cited  a  1991 
study  performed  by  a  consultant  for 
DOT  that  noted  a  number  of  problems 
that  had  occurred  in  early  installations 
of  detectable  warnings.  Some 
commenters  expressed  particular 
concern  about  detectable  warnings  at 


outdoor  stations  in  the  winter,  with 
respect  to  snow  and  ice  removal  and 
potential  slipping  hazards  to  passengers. 

Some  commenters  pointed  out  thai 
the  American  National  Standards 
Institute  (ANSI)  had  not  adopted  a 
detectable  warnings  standard,  drawing 
the  conclusion  that  this  placed  the 
viability  of  the  current  Federal  standard 
in  question.  Others  said  that  they  did 
not  want  to  spend  substantial  sums  of 
money  on  detectable  warnings  until 
there  was  certainty  about  what  design 
would  best  answer  the  concerns  that 
have  been  raised.  Two  organizations 
that  represent  a  constituency  consisting 
primarily  of  persons  with  mobility 
impairments  said  that  additional 
research  was  needed  on  the  issue  of 
whether  detectable  warnings  were  an 
obstacle  or  hazard  to  persons  with 
mobility  impairments. 

In  support  of  its  request  for  an 
indefinite,  or.  alternatively,  five-year, 
postponement  of  the  requirement,  a  rail 
operator  cited  the  need  to  look  at  safetv. 
durability,  and  maintainability  issues,' 
which  it  said  current  DOT  research  has 
not  addressed.  It  said  that  while  new 
products  have  been  developed,  they 
have  not  yet  been  independently  tested 
Another  transit  property  also  asked  for 
a  5-year  delay,  while  a  third  suggested 
making  the  requirement  effective  in  July 
1995.  to  coincide  with  the  one-car-per- 
train  requirement.  Making  the 
requirements  effective  at  the  same  time 
made  sense,  they  said,  because  they 
relate  to  an  accessible  car-station 
interface.  Four  rail  operators  suggested 
that  the  18  months  should  start  to  run 
from  the  time  that  FTA  or  the  Access 
Board  completed  its  research  on 
detectable  warnings. 

A  few  comments  alluded  to  reported 
opposition  to  detectable  warnings  on 
the  pSrt  of  one  organization  representing 
individuals  with  visual  impairments. 
However,  this  organization  did  not 
comment  on  the  NPRM,  and  there  were 
no  comments  to  the  NPRM  from  any 
blind  or  visually  impaired  individuals 
or  organizations  representing  them 
opposing  detectable  warnings  on  rail 
station  platform  edges. 

Among  other  comments  on  this 
subject,  one  of  the  rail  operators 
mentioned  above  thought  that  the 
postponement  should  apply  to  new  and 
altered  platforms  as  well  as  those  being 
retrofitted.  It  also  mentioned  a  technical 
safety  concern  relating  to  the  interface 
of  the  detectable  warning  strip  and  the 
yellow  safety  stripe  at  the  platform  edge. 
A  disability  community  commenter 
suggested  handrails,  as  well  as 
detectable  warnings,  at  intervals  along 
platforms.  Another  commenter  said  the 
Access  Board  specification  for 
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detectable  warnings  should  be  made 
more  precise,  and  that  the  "pathfinder" 
design  had  some  international 
acceptance.  A  transit  provider  said  that, 
in  case  the  Access  Board  changed  its 
standard,  detectable  warnings  that  had 
been  installed  in  the  meantime  should 
be  grandfathered. 

DOT  Response 

This  issue  is  a  difficult  one,  because 
the  conunents  favoring  and  opposing 
the  proposed  18-month  delay  both  make 
reasonable  and  persuasive  points.  It  is 
important  to  remember  that  the  NPRM 
never  raised  the  issue  of  whether 
detectable  warnings  should  be  installed 
on  rail  platform  edges,  only  the  issue  of 
when  installation  should  be  completed. 
The  discussion  below  pertains  to  this 
timing  issue. 

While  manufacturers'  and  consumers' 
comments  assert  that  cited  problems 
concerning  the  materials  have  largely 
been  solved,  it  is  clear  that  rail  operators 
are  not  persiiaded  that  their  concerns 
about  installation,  safety,  durability,  and 
maintainability  have  been  fully 
addressed.  From  a  transportation  policy 
point  of  view,  requiring  materials  to  be 
installed  without  providing  a  reasonable 
amount  of  time  for  rail  operators  to 
resolve  these  very  practical  issues  could 
be  counterproductive.  Disability  group 
comments  expressing  concern  about  the 
effects  of  detectable  warnings  on  transit 
accessibility  for  persons  with  mobility 
impairments  are  also  worthy  of 
consideration.  Finally,  the  need  of 
transit  properties  for  time  to  determine 
which  specific  detectable  warning 
product  is  best  for  their  systems  and  to 
go  through  their  proou^ment  processes 
is  reasonable  to  take  into  account. 

The  rulemaking  record  also  provides 
a  sound  basis  for  the  propositions  that 
detectable  warnings  address  a 
significant  safety  need  for  persons  with 
impaired  vision  and  that  an  effective 
tactile  cue  that  a  person  is  reaching  the 
platform  edge  is  very  important, 
particularly  given  factors  in  the  rail 
station  environment  that  may  diminish 
the  utility  of  aural  and  other  cues  to 
persons  with  impaired  vision.  It  is  fair 
to  conclude  from  comments  to  the  rule 
that  one  of  the  consequences  of  having 
a  serious  visual  impairment  is  the  need 
to  concentrate  very  hard  on  mobility 
and  orientation  matters  that  sighted 
persons  handle  routinely.  All  it  takes  is 
a  brief  moment  of  fatigue,  or  distraction, 
or  disorientation,  in  the  complex  and 
sometimes  confusing  environment  of  a 
rail  station,  and  even  a  very  experienced 
blind  rail  system  user  can  make  what, 
in  context,  is  a  fatal  misstep.  Detectable 
warnings  can  prevent  that  last  mistaken 
step. 


The  drop-offe  at  the  edges  of  rail 
station  platforms  create  a  clear, 
documented,  and  unacceptable  hazard 
to  persons  with  visual  impairments.  The 
Department  believes  that  existing 
research  adequately  documents  the 
detectabihty  of  warning  materials 
meeting  or  exceeding  the  current  Access 
Board  requirement,  and,  therefore,  that 
the  materials  will  mitigate  this  hazard. 
These  factors  make  a  persuasive  case  for 
not  unduly  postponing  the  installation 
of  detectable  warning  materials  that  can 
prevent  death,  injuries,  and  narrow 
escapes  of  the  kind  cited  in  the  record. 

The  case  of  installing  detectable 
warnings  sooner,  rather  than  later,  is 
made  stronger  by  three  publicly 
reported  deaths  of  visually  impaired 
passengers  in  the  time  since  the 
comment  period  for  this  rulemaking 
closed,  of  which  the  Department  takes 
notice.  In  none  of  these  cases  did  the 
platform  edge  have  a  detectable 
warning.  In  Boston,  a  blind  individual 
received  fatal  injiuies  when  she  fell  off 
a  platform  and  received  a  shodc  from 
the  electrified  "third  rail."  According  to 
a  press  report  of  the  incident,  the 
individual  asserted  that,  had  a 
detectable  warning  strip  been  in  place, 
her  fall  would  have  been  prevented.  In 
New  York,  a  blind  passenger  using  a 
guide  dog  fell  off  a  platform  and  was 
killed  by  an  oncoming  train.  In  this 
case,  according  to  a  press  report,  the 
platform's  edge  was  "marked  with 
abrasive  material"  in  an  attempt  to 
provide  a  warning  to  persons  with 
vision  impairments.  It  is  the 
Department's  understanding  that  this 
material  involves  a  flat,  painted-on 
surface  with  a  sandpaper-like  texture, 
which  does  not  meet  the  Federal 
standard  for  a  detectable  warning.  In  the 
most  recent  case,  a  visually  impaired 
individual  apparently  fell  onto  the 
tracks  of  a  Marj'land  commuter  rail 
system  and  was  also  fatally  injured  by 
a  train.  In  addition,  in  December  1992, 
a  visually  impaired  passenger  fell  to  the 
tracks  on  Baltimore's  subway  system, 
and  was  struck  and  injured  by  a  train. 

The  1991  study  referred  to  oy  a 
commenter  ("Innovative  Solutions  for 
Disabled  Transit  Accessibility"  Thomas 
J.  McGean,  October  1991)  evaluates 
detectable  warning  materials  that  had 
been  installed  up  to  that  time.  The  study 
affirms  the  excellent  detectability  of 
materials  meeting  Federal  standards. 
The  study  does  not  point  to  any  safety 
problems  created  by  the  materials  for 
passengers,  beyond  those  that  can  be 
inferred  from  "lift-off."  Different  transit 
properties  that  have  installed  the  tiles 
reported  different  experiences  with 
cleaning  and  maintenance,  some 
reporting  substantial  difficulty  and 


others  having  few  problems.  (The  study 
suggests  that  frequent  cleaning  is 
important.)  Lift-off  problems  were 
reported  in  some  stations  (for  example, 
one  BART  station  had  a  high  lift-off  rate, 
of  about  a  third  of  tiles  after  18  months, 
while  other  BART  stations  had  low  lift- 
off rates  in  the  1-10  percent  range.)  The 
study  identified  cleaning,  maintenance, 
and  installation  deficiencies  as  factors 
leading  to  lift-off,  in  addition  to 
adhesive  failure  and  temperature  effects. 
The  study  also  noted  ongoing  efforts  at 
improving  detectable  warning  materials. 
The  conclusion  the  Department  draws 
from  this  study  is  that  there  are 
documented  practical  problems  with  the 
installation  and  maintenance  of  some 
detectable  warning  materials,  which  it  is 
necessary  for  transit  properties  to 
address  if  their  installation  of  detectable 
warnings  is  to  be  successful.  However, 
nothing  in  the  study  suggests  that  these 
problems  appear  insuperable;  nor  does 
the  study  suggest  that  a  prolonged 
period  of  time  (e.g.,  five  years)  is  needed 
for  rail  operators  to  solve  these 
problems. 

Any  decision  in  a  matter  of  this  kind 
requires  the  Department  to  strike  a 
balance  between  the  legitimate  concerns 
that  commenters  have  expressed.  We 
believe  that  a  reasonable  balance  is  best 
achieved,  in  this  case,  by  allovdng 
transit  authorities  a  limited  period  of 
time  to  resolve  practical  problems 
concerning  detectable  warnings.  Doing 
so  Wi  J  increase  the  likelihood  that, 
when  installed,  detectable  warnings  do 
their  intended  job  well  without  creating 
unnecessary  problems  for  either 
passengers  or  transit  providers.  In  other 
words,  we  believe  it  is  more  important 
to  do  the  job  right  than  to  do  it 
immediately.  Given  the  urgency  of  the 
concerns  expressed  by  disability 
community  comments  and  the  strong 
safety  rationale  for  installing  detectable 
warnings,  the  Department  will  not  adopt 
the  proposed  18-month  extension, 
however. 

The  Department  will  extend  the 
required  completion  date  for  the 
installation  of  detectable  warnings  in 
existing  key  stations  to  July  26, 1994. 
The  Department  believes  that  this 
period  should  give  transit  properties 
sufficient  time  to  work  out  the 
installation  and  related  problems  to 
which  the  comments  referred,  without 
unduly  delaying  the  addition  of  this 
important  safety  feature.  The 
Department  encoinages  rail  operators  to 
install  detectable  warnings  before  the 
required  date. 

This  extension  appUes  only  to 
detectable  warnings.  Other  key  station 
accessibility  requirements,  if  not 
covered  by  a  time  extension  for 
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"extraordinarily  expensive"  changes, 
must  still  have  been  completed  by  July 
26,  1993.  For  any  key  station 
modiHcation  which,  because  of  an 
extension  of  time  for  extraordinarily 
expensive  changes,  does  not  have  to  be 
completed  until  after  July  26, 1994. 
detectable  warnings  would  have  to  be 
installed  on  the  same  date  as  other 
modifications  had  to  be  completed. 

The  existing  detectable  warning 
requirement,  without  change  or 
postponement,  will  continue  to  apply  to 
construction  of  new  stations  and 
alterations  of  existing  stations  platforms. 
One  commenter  suggested  that  the 
postponement  apply  here,  as  well. 
Given  that  installation  methods  not 
raising  the  technical  problems  said  to 
affect  retrofit  are  possible  in  this 
situation  (even  though  retrofit-like 
methods  could  also  be  used),  the 
Department  does  not  believe  that  a 
postponement  is  necessary. 

The  Department  believes  that,  given 
the  safety-related  reasons  for  a 
detectable  warning  requirement 
documented  in  the  rjlemaking  record, 
deleting  the  requirement  postponing  it 
indefinitely,  or  postponing  it  for  a 
lengthy  period  (e.g..  five  years)  would 
be  inadvisable.  (Deletion  or  indefinite 
suspension,  in  any  case,  would  appear 
to  exceed  the  scope  of  the  notice  for  this 
rulemaking.)  Moreover,  unlike  the  falls 
of  visually-impaired  persons  from 
platforms,  allegations  mentioned  by 
some  commenters  that  properly 
installed  detectable  warnings  cause 
safety  problems  (e.g.,  for  persons  using 
crutches  or  walkers,  or  pedestrians 
wearing  high  heels)  are  not  supported 
by  any  evidence  of  these  problems 
actually  having  occurred.  It  would  not 
be  appropriate  for  the  Department  to 
indefinitely  suspend  a  requirement  that 
addresses  a  known  safety  problem  on 
the  basis  of  speculation  about  a  safety 
problem  that  has  not  been  shown  to 
exist. 

The  Department  is  aware  that  the 
Access  Board  (along  with  the 
Department  of  Justice  and  Department 
of  Transportation)  proposed  to  suspend, 
until  January  1995.  the  requirement  for 
detectable  warnings  in  contexts  such  as 
curb  ramps  and  parking  lots,  with  the 
expectation  of  conducting  further 
research.  The  Access  Board's  proposed 
action  does  not  apply  to  detectable 
warnings  on  rail  platform  edges.  Even 
should  the  ultimate  result  of  the  Access 
Board's  rulemaking  process  be  to  delete 
or  modify  the  requirement  for  detectable 
warnings  in  other  contexts,  there  would 
not  be  any  inconsistency  between  the 
Access  Board  guidelines  and  DOT 
regulations,  since  the  guidelines  serve 
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as  minimum  requirements  that  DOT 
may  exceed  in  its«tandards. 

The  situations  covered  by  the  Access 
Board  proposal  are  distinguishable  from 
the  situation  of  rail  platform  edges,  and 
a  decision  by  the  Access  Board  to  delete 
the  detectable  warning  requirement  in 
the  former  would  not  affect  the 
requirement  in  the  latter  for  detectable 
vvamings  on  platform  edges,  particularly 
given  the  safety  consequences  of  falls 
from  rail  station  platforms.  The 
Department  is  free  to  consider  safety  or 
reliability  information  that  may  be 
developed  by  the  Access  Board  as  it 
reviews  detectable  warnings. 

If.  as  the  result  of  research  the 
Department  is  conducting,  or  further 
research  or  determinations  by  the 
Access  Board,  some  change  in  the 
technical  standard  for  detectable 
warnings  may  be  indicated,  the 
Department  is  free  to  propose  changes, 
which  can  exceed  the  minimum 
requirements  of  the  Access  Board 
guidelines.  If  the  technical  standard 
changes  at  this  or  any  future  point,  the 
Department  could,  in  appropriate 
situations,  apply  the  grandfathering 
provision  in  the  Department's  ADA  rule 
(49  CFR  37.9)  to  avoid  making  rail 
operators  re-install  detectable  warnings 
meeting  the  revised  standard. 

We  decline  to  adopt  suggestions  that 
the  completion  date  for  installation  of 
detectable  warnings  be  established  only 
after  certain  research  is  completed.  Rail 
properties  need  to  begin  working  now 
with  manufacturers  and  construction 
contractors  to  ensure  that  materials  are 
installed  in  the  way  that  best  serves 
everyone's  interest  in  adhesion, 
durability,  and  maintainability.  (It  is  our 
understanding  that  a  number  of  rail 
properties  have  begun  this  task.)  It  is  not 
fair  to  burden  research  with  the 
expectation  that  it  will  solve  all 
practical  problems,  which  probably  are 
best  worked  out  in  actual  planning  and 
installation.  The  extension  we  have 
provided  in  this  rule  should  be  adequate 
to  permit  an  aggressive  effort  by  rail 
properties  to  address  successfully 
practical  concerns  about  installation. 
We  also  do  not  believe  there  is  a  strong 
connection  between  the  July  1995  one 
car  per  train  deadline  (which  pertains 
mostly  to  making  service  for  persons 
with  mobility  impairments  accessible) 
and  the  installation  of  detectable 
warnings  (which  pertains  mostly  to 
making  platforms  safe  for  visually 
impaired  passengers). 

In  response  to  the  disability  group 
concerns  about  possible  problems 
detectable  warnings  may  create  for 
people  with  mobility  impairments,  the 
FTA  is  available  to  work  with  rail 
properties  that  have  installed  or  are 


testing  detectable  warning  systems  (and 
users  of  these  systems  who  have 
mobility  impairments)  to  determine 
whether  such  problems  exist  and  merit 
any  change  in  the  detectable  warning 
requirement.  The  ability  to  gather  this 
information  is  an  additional  reason  for 
providing  the  extension. 

The  Department  believes  that  one 
commenter's  concerns  about  the 
relationship  of  the  yellow  safety  strip  or 
"bumpers"  (i.e.,  strips  of  material  along 
the  outward-facing  edges  of  platforms  to 
protect  the  rail  cars  and  platform  edges 
from  abrasion)  on  some  of  its  platforms 
can  be  addressed  successfully  without 
regulatory  change,  and  the  Department 
will  work  with  rail  operators  to  that 
end.  Safety  railings  on  platforms,  while 
perhaps  useful  for  safety  of  visually 
impaired  passengers,  could  create 
crowding  and  obstacles  for  other 
passengers,  and  might  not  be  practical 
given  that  train  doors  do  not  always 
stop  at  the  same  point  on  a  platform. 

II.  Use  of  Lifts  by  Standees 

Background 

The  background  of  this  issue  is  the 
following:  §37.165  of  the  Department's 
final  ADA  rule  (49  CFR  part  37;  56  FR 
45584,  45640;  September  6. 1991) 
provides  that 

The  entity  shall  permit  individuals  with 
disabilities  who  do  not  use  wheelchairs, 
including  standees,  to  use  a  vehicle's  lift  or 
ramp  to  enter  the  vehicle. 

In  the  preamble  to  the  final  rule,  the 
Department  made  the  following 
comments  on  the  origin  of  this 
provision: 

In  the  NPRM,  the  Deprtment  neglected  to 
discuss  the  use  of  lifts  by  standees,  an 
oversight  that  was  brought  to  our  attention  by 
a  substantial  number  of  disability  community 
commenters.  Some  comments  from  transit 
providers  suggested  there  be  limits  on  the  use 
of  lifts  by  standees  (eg.,  only  where  there  are 
handrails,  only  in  a  wheelchair  provided  by 
the  transit  authority).  Other  transit  provider 
comments  opposed  all  standee  lift  use  on 
safety  grounds. 

Consistent  with  requirements  of  the  ADA 
discussed  above,  persons  who  use  canes  or 
walkers  and  other  standees  with  disabilities 
who  cannot  readily  climb  steps  into  a  vehicle 
must  be  permitted  to  use  lifts.  This  is 
important,  among  other  reasons,  because 
based  on  the  premise  that  standees  can  use 
lifts,  the  Access  Board  found  it  unnecessary 
to  establish  a  standard  for  stair  riser  heights 
in  vehicles  that  use  lifts.  Lifts  meeting  Access 
Board  standards  will  have  handrails.  We 
have  some  doubts  about  the  practicality  of 
providers  carrying  wheelchairs  on  their 
vehicles  to  use  for  standees  who  are  trying 
to  access  a  vehicle  via  the  lift.  (56  FR  45618). 

The  explanatory  apf>endix  to  part  37 
made  the  following  conunent  on  the 
regulatory  requirement: 
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People  using  canes  or  walkers  and  other 
standees  with  disabilities  who  do  not  use 
wheelchairs  but  have  difficulty  using  steps 
(e.g..  an  elderly  person  who  can  walk  on  a 
plane  without  use  of  a  mobility  aid  but 
cannot  raise  his  or  her  legs  sufficiently  to 
climb  bus  steps)  must  also  be  permitted  to 
use  the  lift,  on  request.  (56  FR  45755). 

Before  the  issuance  of  the  NPRM.  the 
Department  of  Transportation  received  a 
number  of  inquiries  from  transportation 
providers  concerning  whether  the 
regulatory  provision  on  standees  applies 
to  all  existing  bus  lifts,  or  only  to  lifts 
meeting  the  requirements  of  49  CTR  part 
38  (the  Department's  adoption  as  its 
standards  of  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  accessibility  guidelines  for 
vehicles).  The  concern  expressed  by 
these  providers  was  essentially  that 
some  older  models  of  lilts  have  no 
handrails  or  other  means  of  preventing 
a  standee  user  from  losing  his  or  her 
balance  and  falling  while  the  lift  is  in 
operation.  For  safety  and  liability 
reasons,  they  would  prefer  not  to  carry 
standees  on  such  lifts.  DOT  staff  were 
also  contacted  by  a  disability  group 
representative  who  believes  that 
standees  should  be  accommodated  on 
all  lifts. 

The  NPRM  proposed  to  modify  the 
existing  regulatory  language  to  require 
transit  providers  to  allow  standees  on 
lifts  which  meet  part  38  specifications, 
or  which  are  equipped  with  handrails  or 
other  devices  that  can  assist  standees  in 
maintaining  their  balance.  The 
Department  sought  comment  on 
whether  this  change  would  improve 
safety  significantly,  what  the  effect 
would  be  on  consumer  access  to 
vehicles,  and  any  other  measures  that 
could  mitigate  any  potential  safety 
problems  involved  with  the  use  of 
existing  lifts  while  having  less 
significant  effects  on  access. 

Comments 

This  issue  attracted,  by  far.  the 
greatest  number  of  comments  of  any 
issue  raised  by  the  NPRM.  A  total  of  434 
commenters  opposed  the  NPRM's 
proposal,  asserting  that  the  existing 
regulatory  provision  should  be  retained. 
The  bulk  of  these — 388  comments — 
were  from  individuals  with  disabilities 
or  organizations  representing  them. 
Many  of  these  letters  appeared  to  be 
generated  by  a  letter-writing  campaign 
organized  by  the  Disability  Rights 
Education  and  Defense  Fund  (DREDF), 
whose  comment  is  probably  the  most 
thorough  and  typical  statement  of  the 
disability  community's  objections  to  the 
proposal, 

Ttie  DREDF  comment  asserted,  first, 
that  there  was  no  documentation  of 


actual  safety  problems — data  or  even 
anecdotes — necessitating  a  restriction 
on  the  kinds  of  lifts  that  standees  should 
be  allowed  to  use.  It  is  inappropriate 
under  a  nondiscrimination  statute  like 
the  ADA.  DREDF  argued,  to  restrict  the 
availability  of  a  service  to  persons  with 
disabilities  based  only  on  speculation  or 
apprehension  about  possible  risks. 
DREDF  also  cited  ADA  legislative 
history  favoring  use  of  lifts  by  standees, 
the  practices  of  some  transit  agencies 
which  allow  standees  to  use  lifts,  extra 
costs  to  paratransit  systems  if  ridership 
on  fixed  route  systems  by  standees  were 
limited,  and  a  general  concern  that  ADA 
regulations'  protections  should  not  be 
weakened.  DREDF  also  alluded  to  a 
EXyr  study  which  found  that  standees 
could  use  lifts  successfully. 

Five  transit  agencies  noted  that  they 
provided  lift  service  to  standees  without 
significant  problems.  Thirty-one  state 
and  local  agencies  working  with 
disability  matters,  three  private 
transportation  providers,  three  members 
of  Congress  (Senators  Harkin  and 
Kennedy  and  Representative  Mineta). 
and  four  other  commenters  also 
advocated  not  changing  the  existing 
rule. 

Seventeen  commenters  supported 
restricting  the  access  of  standees  to  lifts. 
Thirteen  of  these,  including  ten  state  or 
local  transportation  agencies,  supported 
the  NPRM  proposal.  (An  equipment 
manufacturer,  a  person  with  a  disability, 
and  one  other  commenter  also  took  this 
position).  Four  transit  agencies  went 
further,  asserting  that  standees  should 
be  permitted  to  use  only  those  buses 
that  fully  meet  the  requirements  of  49 
CFR  part  38  (the  Department's  ADA 
vehicle  standards).  The  latter  group  of 
commenters  said  that,  in  a  vehicle  that 
did  not  meet  part  38  standards,  there 
were  safety  concerns  relating  to  door 
height,  sqjoothness  of  operation  etc.  that 
continued  to  exist  even  if  the  lift  had  a 
handrail. 

The  main  point  of  all  commenters 
supporting  a  restriction  on  the  use  of 
lifts  by  standees  was  the  safety  risk  that 
they  believe  to  exist.  That  is.  they  were 
concerned  that  passengers  would  lose 
their  balance  and  fall,  hit  their  head,  or 
otherwise  suffer  injury,  as  the  result  of 
using  the  lift.  These  commenters.  while 
making  clear  their  concern  about  safety, 
did  not  present  any  data  or  anecdotal 
information  that  would  demonstrate 
that  an  actual  safety  problem  existed. 
Their  focus  was  on  what  could  happen. 

One  partial  exception  to  this  pattern 
was  a  comment  from  the  New  York 
State  Public  Transportation  Safety 
Board  (PTSB).  PTSB  described,  in  some 
detail,  how  the  design  and  operation  of 
a  particular  lift  model  (a  front  door 


"arcing"  lift  manufactured  by  EEC.  Inc.. 
Model  141)  could  create  specific 
hazards  for  standees.  The  problematical 
features  of  this  lift,  as  described  by  the 
PTSB,  include  an  unusually  low  head 
clearance,  the  tilting  action  of  the  lift  as 
it  enters  the  bus,  and  a  "pit"  between 
the  lift  and  the  bus  entrance  when  the 
lift  is  fully  raised  but  has  not  entered 
the  bus.  All  of  these,  in  PTSB's  view, 
present  clear  safety  hazards  to  standees. 
The  Department  understands  that  this 
lift  model  is  no  longer  being 
manufactured,  but  remains  in  use  on 
some  buses. 

Three  commenters  suggested  that 
buses  carry  an  on-board  wheelchair  that 
standees  could  choose  to  use.  Five 
requested  that  handrails  be  retrofitted 
on  existing  lifts,  and  one  commenter 
opposed  this  idea.  One  disability 
community  commenter  said  it  was 
inappropriate  for  a  transit  authority  to 
require  a  standee  to  use  the  handrail 
(i.e..  because  it  might  be  more 
dangerous  for  the  passenger  to  release 
his  or  her  grip  on  a  walker  or  crutch  to 
grasp  the  handrail);  one  transit  authority 
wanted  to  be  able  to  impose  such  a 
requirement.  A  disability  community 
commenter  suggested  that  if  a  passenger 
decided  using  a  lift  was  too  dangerous, 
that  passenger  should  be  eligible  for 
paratransit. 

DOT  Response 

The  key  point  in  the  comments,  from 
the  Department's  point  of  view,  is  the 
absence  of  information  documenting  a 
safety  problem  resulting  from  standees' 
use  of  lifts.  The  ADA  is  a 
nondiscrimination  statute,  intended  to 
ensure,  among  other  things,  that  people 
with  disabilities  have  access  to 
transportation  services.  To  permit  a 
transportation  provider  to  exclude  a 
category  of  persons  with  disabilities 
from  using  a  device  that  provides  access 
to  a  vehicle  on  the  basis  of  a  perceived 
safety  hazard,  absent  information  in  the 
rulemaking  record  that  the  hazard  is 
real,  would  be  inconsistent  with  the 
statute  (c.f..  the  discussion  of  the 
transportation  of  three-wheeled  mobility 
devices  in  the  preamble  to  the 
Department's  September  6. 1991,  final 
ADA  rule  (56  FR  45617)).  While  we 
understand  the  concerns  of  transit 
agency  commenters  about  the  potential 
safety  risks  that  may  be  involved,  the 
Department  does  not  have  a  basis  in  the 
rulemaking  record  for  authorizing  a 
restriction  on  lift  use  by  standees. 

The  DOT  study  alluded  to  by 
commenters.  wdth  some  qualifications, 
does  support  the  proposition  that 
standees  may  use  lifts  safely  and 
successfully.  The  qualifications  are  that, 
in  the  situations  studied,  both  drivers 
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and  standee  users  were  trained  in  the 
proper  use  of  lifts,  handrails  were 
available  on  the  lifts,  and  operators  were 
not  required  to  transport  a  standee  who 
refused  to  use  the  handrail.  The 
Department  strongly  urges  such  training 
programs  to  transit  providers,  both  as  a 
way  of  improving  customer  service  and 
of  reducing  any  Hsks  which  transit 
providers  believe  may  be  created  by  the 
use  of  lifts  by  standees. 

With  the  exception  noted  below,  the 
existing  §  37.165(g)— which  requires 
transportation  providers  to  permit 
standees  to  use  lifts,  without 
restriction — will  remain  in  effect.  The 
one  exception  concerns  the  EEC,  Inc. 
"arcing"  lift  cited  in  the  New  York 
PTSB  comment.  Thb  information  cited 
in  the  comment— which  is  consistent 
with  the  Department's  information 
about  this  lift  model — provides  a 
reasonable  basis  for  believing  that  its 
operation  may  be  particularly  hazardous 
to  standees.  For  this  reason,  the  final 
rule  will  permit  transit  providers  who 
operate  buses  having  this  lift  model  to 
deny  its  use  to  standees  (who  would,  of 
course,  be  eligible  for  paratransit  as  a 
result).  The  transit  provider  would 
notify  users  (e.g..  via  signage  on  affected 
buses)  that  this  particular  bus  lift  was 
not  available  to  standees. 

Transit  providers  may.  if  they  choose, 
provide  additional  accommodations, 
such  as  retrofitted  handrails  on  existing 
lifts  or  on-board  wheelchairs.  The 
Department  encourages  the  use  of  such 
accommodations,  in  the  interest  of 
improving  safe  and  convenient  service 
to  passengers.  We  do  not  believe  that 
such  accommodations  should  be 
required,  however.  Requirements  by 
transportation  providers  that  passengers 
use  a  particular  accommodation  are  also 
inappropriate  under  the  ADA.  For 
example,  if  a  transit  authority  provides 
an  on-board  wheelchair  for  use  by 
standees  on  lifts,  the  transit  authority 
could  not  insist  that  a  standee  sit  in  the 
wheelchair  in  order  to  use  the  lift. 

m.  Equivalent  Facilitation 

Background 

Part  38  and  appendix  A  to  part  37 
both  contain  provisions  concerning 
equivalent  facilitation.  The  language 
reads  as  follows: 

Departures  from  particular  technical  and 
scoping  requirements  of  these  guidelines  by 
the  use  of  other  design*  or  technologies  are 
permitted  where  the  alternative  designs  and 
technologies  used  will  provide  substantially 
equivalent  or  greater  access  to  and  usability 
of  the  facility  Ivehicle].  (49  CFR  part  37. 
Appendix  A.  §  2.2;  49  CFR  part  38,  38.2) 

Further.  49  CFR  37.7  and  37.9  establish 
a  procedure  through  which  an  entity 


may  obtain  a  determination  of 
equivalent  facilitation  for  vehicles  and 
facilities,  respectively: 

For  purposes  of  implementing  the  equivalent 
faciliution  provision  •  •  •  a  determination 
of  compliance  will  be  made  by  the  (Federal 
Transit)  Administrator  or  the  Federal 
Railroad  Administrator,  as  applicable,  on  a 
case-by-case  basis.  An  entity  wishing  to 
employ  equivalent  facilitation  •  •  •  shall 
submit  a  request  to  UMTA  or  FRA.  as 
applicable,  and  include  the  following 
information:  (list  of  five  items  of 
information). 

When  it  drafted  these  provisions,  the 
Department  contemplated  a  small 
number  of  requests  from  transit 
providers  concerning  individual  facility 
or  vehicle  problems  on  which  flexibility 
in  applying  accessibility  standards 
could  be  provided  without  negative 
effects  on  accessibility.  The  Department, 
instead,  received  a  substantial  number 
of  requests  for  equivalent  facilitation 
determinations  from  manufacturers 
relating  to  approvals  of  particular 
products.  The  NPRM  proposed  to 
amend  the  rule  to  reflect  this  situation, 
allowing  equivalent  facilitation  requests 
to  be  made  by  manufacturers  and  by 
transportation  entities  in  other  modes. 

In  drafting  the  existing  regulatory 
language,  the  Department  also  assumed 
that  equivalent  facilitation  requests 
would  be  made  in  the  rail  and  transit 
contexts.  Consequently,  the  rule  gives 
equivalent  facilitation  authority  to  the 
FTA  and  FRA  Administrators.  There 
could  be  other  situations  in  which 
requests  were  made  pertaining  to 
airport,  highway,  or  other  DOT 
programs.  To  cover  these  situations,  we 
proposed  changing  the  rule  to  authorize 
the  Administrator  of  the  concerned 
operating  Administration  to  make  such 
a  determination,  with  the  concurrence 
of  the  Assistant  Secretary  for  Policy  and 
International  Affairs  in  order  to  ensure 
consistency. 

The  NPRM  also  proposed  to  clarify 
the  public  participation  obligations  of 
parties  asking  for  equivalent  facilitation 
determinations.  The  obligations  would 
differ  depending  on  whedier  the 
requester  is  a  transportation  entity  or  a 
manufacturer  (in  the  latter  case,  the 
requirement  would  be  a  consultation 
requirement,  since  there  is  not  a  single 
community  whose  representatives  could 
be  involved  in  the  normal  sense  of 
public  participation). 

Comments 

Commenters  had  a  variety  of  points  of 
view  on  this  proposal.  Sixteen 
commenters — including  both 
transportation  agencies  and  disability 
conununity  commenters,  among 
others— favored  the  NPRM's  proposal. 


Most  of  these  commenters  did  not 
provide  a  detailed  basis  for  their 
position,  essentially  endorsing  the 
NPRM's  rationale.  One  of  these 
commenters  opposed  the  public  hearing 
requirement,  while  another  said  public 
participation  should  receive  greater 
emphasis. 

Nine  commenters.  eight  of  whom 
were  equipment  manufacturers,  said 
that  there  should  not  be  separate 
equivalent  facilitation  procedures  for 
public  and  private  entities.  They  viewed 
the  separate  provision  for  private 
entities  (such  as  manufacturers)  as  being 
a  less  stringent  standard,  which  would 
allow  manufacturers  to  circimivent  the 
standards  in  the  rule.  The  less  stringent 
standard  could  also  encourage 
misleading  or  unethical  practices,  they 
said.  They  suggested  that  public  and 
private  entities  be  subject  to  the  same 
procedures.  One  of  these  commenters 
simply  said  that  the  current  rule  should 
be  left  in  place,  without  change.  Two 
manufacturers  thought  equivalent 
facilitation  should  be  deleted  from  the 
rule  altogether. 

Four  state  or  local  transportation 
agencies  asked  that  FTA  (or  perhaps 
APTA)  publish,  in  the  Federal  Register 
or  elsewhere,  its  approvals  of  requests 
for  equivalent  facilitation,  so  that  other 
transit  authorities  would  know  what 
products  or  accommodations  were 
acceptable. 

Otner  comments  addressed  a  variety 
of  concerns.  One  transit  authority 
thought  it  should  be  able  to  self-certify 
as  to  an  equivalent  facilitation,  without 
FTA  approval.  A  manufacturer  said  it 
should  not  have  to  consult  with 
disability  groups:  it  had  tried,  and  had 
a  hard  time  finding  anyone  who  would 
respond  or  who  was  technically 
qualified  to  help.  A  transit  authority  and 
an  "elderly  and  handicapped"  advisory 
committee  sought  assurance  that  transit 
authorities  and  advisory  committees, 
respectively,  would  be  part  of  the  public 
participation  process.  Other 
commenters  expressed  concern  about 
delay  (one  suggesting  a  90-day  FTA 
deadline)  or  about  misleading 
manufacturer  claims  of  "DOT 
approved"  products. 

Four  commenters — three  disability 
community  commenters  and  one 
manufacturer— said  that  there  should  be 
no  equivalent  facilitation  available  for 
detectable  warning  materials.  The  main 
reason  for  this  was  that,  in  the 
commenters'  view,  detectable  warning 
materials  need  to  be  uniform 
nationwide.  Moreover,  some  fairly 
subtle  differences  among  designs  could 
produce  differences  in  effectiveness  that 
might  not  be  apparent  to  manufacturers 
or  DOT. 
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DOT  Response 

The  first  issue  to  be  considered  is 
whether  the  Department  should 
continue  making  equivalent  facilitation 
determinations.  The  Department  of 
Justice  and  the  Access  Board  do  not:  In 
non-transportation  contexts,  if  a  facility 
owner  determines  that  it  has  made  an 
equivalent  facilitation,  if  need  not  seek 
approval  or  confirmation  from  any 
Federal  agency.  The  facility  owner 
simply  makes  its  own  determination, 
which  may  be  challenged  in  court  or 
administrative  proceedings  as  failing  to 
comply  with  ADA  requirements.  The 
commenters  who  suggested  that  DOT 
not  make  equivalent  facilitation 
determinations  are  suggesting,  in  effect, 
that  DOT  adopt  this  approach. 

Taking  this  approacn  would  have  the 
advantage  of  reducing  the  Department's 
administrative  workload.  However,  the 
Department  continues  to  believe  that 
making  equivalent  facilitation 
determinations  available  also  has 
important  advantages.  It  is  a  way  of 
encouraging  innovation  and  the 
application  of  newer  technologies.  It  is 
a  way  of  providing  needed  flexibility  as 
entities  find  ways  to  achieve 
accessibility  in  ways  that  differ  from 
existing  design  standards.  It  is  a  way  of 
providing  a  reasonable  sense  of  security 
to  regulated  parties  that  accessibility 
modifications  they  make  will  comply 
with  ADA  requirements.  Making 
decisions  about  equivalent  facilitation 
in  advance,  through  an  agency 
administrative  process,  seems  more 
efficient  than  making  them  after  the  fact, 
through  litigation. 

For  these  reasons,  the  Department 
will  continue  to  make  equivalent 
facilitation  determinations.  We  believe 
the  changes  to  the  process  suggested  in 
the  NPRM — concerning  the  ability  of  the 
various  DOT  operating  administrations 
to  make  these  determinations  and 
having  different  procedural  steps  for 
manufacturers  and  transportation 
providers — are  reasonable. 
Manufacturers  and  transit  providers  are 
different  kinds  of  entities,  in  different 
situations  (e.g..  a  transit  authority  has  a 
local  "public"  for  which  it  makes  sense 
to  hold  a  public  hearing;  a  manufacturer 
probably  does  not).  Consequently,  we 
have  not  adopted  the  comments  of 
manufacturers  that  opposed  different 
procedures  for  manufacturers  and 
transportation  providers.  While  the 
procedures  differ,  the  substantive 
standard  is  not  less  stringent  for 
manufacturers:  any  party  seeking  a 
determination  of  equivalent  facilitation 
must  convince  the  Department  that  its 
proposal  really  results  in  equivalent  or 
greater  access.  If  manufacturers  or  other 


parties  have  a  problem  in  obtaining 
disability  group  input,  they  can 
document  their  efforts  as  part  of  their 
application  for  an  equivalent  facilitation 
determination.  The  Department  can  also 
attempt  to  assist  in  obtaining  disability 
group  input. 

The  equivalent  facilitation  sections 
for  vehicles  and  facilities  are  basically 
parallel.  In  view  of  the  close 
relationship  between  the  coverage  of 
airport  facilities  under  the  ADA.  section 
504  of  the  Rehabilitation  Act.  and  the 
Air  Carrier  Access  Act.  the  Department 
is  clarifying  the  facilities  section  to 
specifically  include  requests  for 
equivalent  facilitation  that  arise 
concerning  airport  facilities  under  all 
three  statutes.  Since  the  situation  of  air 
carriers  making  equivalent  facilitation 
requests  concerning  facilities  at  public 
airports  is  very  similar  to  that  of  the 
airport  sponsors  themselves,  we  decided 
to  apply  the  same  procedural 
requirements  to  both. 

The  Department  believes  that  the 
suggestion  to  publish  its  equivalent 
facilitation  determinations  is  a  good 
one.  While  it  need  not  be  part  of  this 
rule,  the  Department  will  take 
appropriate  steps  to  provide  general 
notice  of  these  decisions.  The 
Department  will  also  endeavor  to 
respond  to  requests  for  equivalent 
facilitation  as  soon  as  possible.  A 
regulatory  deadline  would  not  be  that 
useful,  in  our  view. 

We  do  not  believe  that  it  is  necessary 
to  prohibit  applications  for  equivalent 
facilitation  concerning  detectable 
warnings.  Equivalent  facilitation  is  a 
useful  provision  of  the  Access  Board 
guidelines  and  the  Department's  rules 
that  applies  to  all  accessibility  features. 
Technology  and  product  differentiation 
in  the  detectable  warnings  field  does  not 
stand  still,  and  equivalent  facilitation  is 
an  appropriate  means  to  recognize 
evolution  and  innovation  in  these 
products.  At  the  same  time,  as  a  matter 
of  policy,  the  Department  will  scrutinize 
closely  applications  for  equivalent 
facilitation  concerning  detectable 
warning  materials  to  make  sure  that,  in 
all  respects,  a  proposed  "equivalent" 
material  truly  provides  equal  or  greater 
detectability  and  safety  benefits.  The 
uniformity  considerations  mentioned  by 
commenters  will  be  taken  into  account 
in  this  process. 

The  Department  also  wants  to  clarify 
an  equivalent  facilitation  decision  it  had 
earlier  made  concerning  detectable 
warnings.  Engineered  Plastics.  Inc.  (EPI) 
requested  a  finding  of  equivalent 
facilitation  for  its  detectable  warning 
product.  "Armor-Tile."  This  product 
did  not  meet  the  original  Access  Board 
design  requirement  for  detectable 


warnings.  On  January  10, 1992.  the  FTA 
Administrator  determined  that  the 
criteria  under  49  CFR  37.9  had  been 
met.  and  he  advised  EPI  that  the 
detectability  of  the  Armor-Tile  warning 
strip  was  equivalent  to  those  meeting 
the  Access  Board  guidelines. 

At  the  time  the  Access  Board 
guidelines  were  published,  the 
specifications  for  detectable  warning 
surfaces  were  ambiguous,  particularly 
concerning  the  pattern  and  design  of  the 
surfaces.  This  was  due.  in  part,  to  the 
absence  of  a  diagram  illustrating  the 
required  pattern.  Several  manufacturers 
of  detectable  warning  surfaces  requested 
clarification.  The  FTA  Administrator 
sent  letter  to  a  number  of  manufacturers 
to  inform  them  that  their  designs 
appeared  to  meet  the  dimensional 
requirements  intended  by  the  Access 
Board. 

The  FTA  has  learned  that  some 
manufacturers  have  been  marketing 
products  as  "U.S.  Government- 
Approved"  or  "ADA-Approved."  Other 
firms  claim  that  their  products  comply, 
even  though  the  products  differ  from 
those  diagrams  which  were  submitted  to 
FTA.  The  FTA  never  intended  its  letters 
to  be  used  as  product  endorsements  or 
certifications  of  compliance.  Any  such 
use  of  these  letters,  or  reliance  on  these 
letters  in  marketing  materials,  is 
unauthorized,  and  potential  customers 
for  these  products  should  disregard 
claims  of  this  kind.  The  final  rule 
sf)ecifically  bars  claims  by 
manufacturers  that  an  equivalent 
facilitation  determination  constitutes  a 
product  endorsement  by  the 
Department. 

Since  the  FTA  issued  these  letters,  the 
Access  Board  published  Bulletin  #1  in 
May  1992,  clarifying  many  of  the 
ambiguities  left  by  its  original 
guidelines  and  containing  a  diagram 
illustrating  the  pattern  prescribed  for 
detectable  warning  surfaces.  Bulletin  «1 
also  contains  a  list  of  products  which 
are  claimed  by  their  manufacturers  to 
meet  the  technical  specifications  for 
detectable  warnings,  but  the  Access 
Board  neither  reviews  products  for 
compliance  nor  certifies  the  suitability 
of  such  products  or  systems  for  the 
purposes  for  which  they  are  intended. 

The  Department  believes  that  the 
ambiguities  in  the  original  Access  Board 
guidelines  have  been  resolved  by 
Bulletin  #1,  and  that  FTA  letters 
concerning  compliance  with  the  Access 
Board  requirements  are  no  longer 
necessary.  Prospective  purchasers  are 
advised  to  evaluate  carefully  all 
proposed  products  and  designs  against 
the  Access  Board  requirements  for 
compliance  with  technical 
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specifications,  applications,  designs, 
and  installations. 

IV.  Obligation  To  Ensure  the 
Availability  of  Seating 

Background 

An  FTA  regulation  (49  CFR  609.15(d)) 
requires  FTA-assisted  public  transit 
authorities  to  designate  priority  seating 
near  the  front  of  vehicles  for  elderly  and 
.handicapped  persons.  Parts  37  and  38 
require  wheelchair  securement  locations 
in  vehicles,  though  transit  providers 
may  have  fold-down  seats  that  other 
persons  can  use  when  there  are  no 
wheelchair  users  on  the  vehicle.  Transit 
providers  have  asked  the  Department 
whether  they  have  an  obligation  under 
the  ADA  to  direct  other  passengers  to 
move  from  designated  priority  seats  or 
from  fold-dovm  seats  over  a  wheelchair 
securement  location  when  a  passenger 
with  a  disability  enters  the  vehicle. 
There  are  reasons  to  have  such  a 
requirement.  For  example,  a  wheelchair 
user  may  not  be  able  to  use  a  bus  safely 
and  securely  if  he  or  she  does  not  have 
access  to  the  securement  location.  An 
ambulatory  person  with  a  disability  may 
be  unable  to  stand  for  long  periods, 
meaning  that  the  person  would  be 
effectively  denied  access  to 
transportation  if  he  or  she  could  not  sit 
down  on  a  crowded  bus.  It  is  not 
enoi^gh.  under  the  ADA.  to  permit  a 
passenger  with  a  disability  to  enter  a 
vehicle;  the  person  must  be  able  to  use 
the  vehicle  for  transportation.  The 
availability  of  seating  or  securement 
space  is  an  integral  part  of  accessibility 
(i.e..  having  a  vehicle  that  is  "readily  " 
•  *  *  usable  by"  an  individual  with  a 
disability). 

To  clarify  this  point,  the  NPRM 
proposed  adding  to  §  37.167  a  new 
paragraph  spelling  out  this  obligation, 
which  would  apply  to  private  as  well  as 
public  transportation  entities. 

Comments 

Twenty-six  commenters  favored  the 
NPRM  approach.  The  proposal  received 
support  firom  both  disability  community 
commenters  (12)  and  state  or  local 
transportation  agencies  (10),  with  the 
remainder  of  comments  (4)  coming  from 
state  or  local  agencies  working  on 
disability  matters.  These  commenters 
generally  viewed  the  proposal  as  a 
necessary  step  to  make  sure  that 
passengers  with  disabilities  actually 
received  transportation  service  they 
could  use.  Only  one  commenter.  a 
person  with  a  disability,  opposed  the 
proposal,  saying  it  could  cause  litigation 
and  a  backlash  against  disabled  riders. 

There  were  several  suggestions  for 
refining  the  NPRM  proposal,  some  of 
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which  came  from  some  of  the  same 
commenters  who  endorsed  the  proposal 
in  general.  Nine  transit  agencies  and  one 
state  or  local  agency  working  on 
disability  matters  suggested  that  the 
final  rule  nequire  the  driver  to  ask 
someone  sitting  in  a  priority  seat  to 
move,  or  to  make  good  faith  efforts  to 
clear  the  seat,  but  not  to  have  to  enforce 
the  request.  Some  of  these  commenters 
expressed  the  concern  that  requiring 
enforcement  could  lead  to 
confrontations  between  drivers  and 
passengers  or  could  disrupt  service. 

Two  commenters  suggested  that  it 
would  help  matters  if  the  standard 
language  on  the  sign  above  the  priority 
seats  was  reworded  to  say  that  other 
passengers  were  expected  to  move  if  a 
disabled  person  showed  up  and  needed 
the  space.  Two  commenters  suggested 
that,  when  possible,  the  driver  seat 
disabled  passengers  on  the  right  side  of 
the  bus.  so  that  the  driver  could  see  if 
a  passenger  had  problems  with  the 
securement  device  or  needed  a  stop 
announcement.  One  transit  agency 
asked  that  the  rule  state  that  non- 
disabled  passengers  do  not  have  to  get 
ofTthe  bus  to  let  a  disabled  passenger 
on. 

One  transit  agency  suggested 
explicitly  excluding  paratransit  vans 
used  for  passengers  with  disabilities 
from  this  policy.  A  disability 
community  commenter  objected  to  the 
"to  the  extent  practicable"  clause  for 
rail  systems.  Commenters  also  asked  for 
more  clarification  or  guidance  on 
certain  subjects.  Four  transit  agencies 
asked  for  guidance  on  how  to  identify 
people  with  hidden  disabilities  for 
priority  seating  purposes  (one  of  these 
commenters  suggested  that  such 
passengers  self-disclose).  Three  transit 
agencies  asked  how  to  prioritize  among 
different  disabled  passengers  (e.g.. 
ambulatory  vs.  non-ambulatory).  One  of 
these  commenters  also  asked  for 
guidance  on  how  to  treat  non-disabled 
personal  care  attendants  who  may  want 
to  sit  next  to  a  disabled  passenger. 

DOT  Response 

Virtually  all  commenters  supported 
the  proposal,  agreeing  with  the  rationale 
articulated  above.  The  Department  will 
adopt  the  proposal,  believing  that 
requests  by  drivers  that  other  passengers 
move  from  priority  seats  will  assist  in 
making  transportation  genuinely 
accessible  for  passengers  with 
disabilities.  At  the  same  time,  given  the 
modification  discussed  below,  it  will 
not  impose  onerous  new  duties  on 
transit  personnel. 

We  agree  with  the  commenters  who 
suggested  modifying  the  proposal  to 
specify  that  drivers  or  other  personnel 


on  vehicles  not  be  required  to  enforce  a 
request  for  someone  to  move  from  a 
priority  seat  (e.g..  by  physically 
removing  a  recalcitrant  passenger  or 
parking  the  bus  and  calling  the  police.) 
This  "ask,  don't  tell"  approach  should 
help  to  avoid  confrontations  and 
disruptions  of  service  while  resuhing  in 
seating  being  madaavailable  for 
passengers  who  need  priority  seating  in 
the  vast  majority  of  instances.  The  rule 
would  not  impose  a  uniform  procedure; 
each  transit  system  may  devise  a  means 
best  suited  to  its  operations  to  carry  out 
the  requirement.  It  would  be 
appropriate  for  transit  operators  to 
establish  a  mechanism  based  on  local 
circumstances,  consultation  with 
drivers,  and  input  from  the  local 
community.  The  FTA  will  oversee  such 
mechanisms  as  part  of  the  triennial 
review  process. 

We  also  agree  with  the  commenters 
who  suggested  that  priority  seating  signs 
should  specify  that  non-disabled 
persons  should  move  to  make  room  for 
someone  who  needs  a  priority  seat.  This 
will  inform  passengers  that  such  a 
request  may  be  made  and  that  they 
should  comply.  The  requirement  will 
apply  to  newly  acquired  vehicles  and  to 
new  or  replacement  signs  in  existing 
vehicles. 

The  Department  is  not  making  other 
suggested  changes  in  the  regulatory 
language,  believing  that  reasonable 
implementation  of  the  provision  can 
address  the  issues  commenters  raised. 
As  a  matter  of  guidance,  we  believe  it 
is  reasonable  that  if  a  passenger  with  a 
"hidden"  disability  wants  a  driver  to 
ask  someone  to  make  room  for  use  of  a 
priority  seat,  the  individual  shoulo  tell 
the  driver  about  the  disability.  A  driver 
cannot  be  expected  to  intuit  the 
existence  of  a  disability  that  is  not 
apparent.  A  personal  care  attendant  (as 
distinct  from  a  friend  or  traveling 
companion)  should  be  permitted  to  sit 
near  a  person  with  a  disability,  since  the 
attendant  may  be  needed  to  perform 
personal  tasks  for  the  individual  with  a 
disability  during  the  course  of  the  ride. 
Priority  scats  are  intended  for  people 
with  disabilities  in  general;  a  seat  near 
the  front  of  the  bus  may  be  as  important 
to  a  blind  individual  as  to  an  individual 
with  a  mobility  impairment.  Obviously, 
a  wheelchair  user  needs  access  to  a 
securement  location.  It  is  appropriate 
for  a  driver,  under  this  provision,  to  ask 
an  ambulatory  passenger  with  a 
disability  to  move  to  clear  a  wheelchair 
securement  location  when  needed  to 
accommodate  a  wheelchair  user.  If  a  van 
is  being  used  for  specialized  paratransit 
service  for  individuals  with  disabilities, 
then  this  provision — which  addresses 
only  to  those  vehicles  covered  by  FTA 
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regulations  concerning  priority 
seating — would  not  apply.  . 

The  language  which  applies  the 
"driver  request"  provision  to  rail 
systems  only  to  the  extent  practicable 
seems  necessary.  If,  as  in  many  systems, 
the  only  transit  employee  aboard  the 
train  is  in  the  driver's  compartment  in 
the  fix)nt  car,  the  employee  will  not  be 
in  a  position  to  see  who  is  sitting  in  a 
priority  seat  in  the  third  car  in  the  train, 
let  alone  ask  someone  to  move  from  it. 
If  there  are  conductors  or  other  transit 
personnel  present  in  the  passenger 
compartm.ents,  they  would  make  the 
request  when  they  saw  a  situation 
calling  for  it. 

V.  Name  Change 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  changed  the  name  of  the  former 
Urban  Mass  Transportation 
Administration  (UMTA)  to  Federal 
Transit  Administration  (FTA).  The 
NPRM  proposed  updating  the  terms 
used  in  the  Department's  ADA  rules  to 
conform  to  the  ISTEA  changes.  FTA 
previously  made  this  change  for  all  the 
regulations  in  Subchapter  VI  of  Title  49 
of  the  Code  of  Federal  Regulations. 
However,  the  ADA  regulation  is  in 
Subchapter  I  of  that  Title.  Not 
surprisingly,  there  were  few  comments 
on  this  matter;  a  handful  of  commenters 
noted  it  approvingly.  The  Department  is 
adopting  this  proposal  without  change. 

VI.  Lease  of  Used  Rail  Cars  by  Amtrak 
and  Commuter  Rail  Operators 

Background 

Section  37.87  of  the  Department's 
ADA  regulation  provides  that  when 
Amtrak  or  a  commuter  authority 
purchases  or  leases  or  used  intercity  or 
commuter  rail  car,  it  must  either  obtain 
an  accessible  car  or  demonstrate  the 
good  faith  efforts  it  has  made  to  do  so. 
These  good  faith  efforts  are  the  same 
that  apply  to  purchases  of  used  rolling 
stock  (eg.,  buses)  by  mass  transit 
systems— an  initial  solicitation  for 
accessible  vehicles,  a  nationwide  search 
for  accessible  vehicles,  including 
advertising  in  trade  publications  and 
contacting  trade  associations. 

Before  the  NPRM  was  issued,  Amtrak 
told  DOT  staff  that  this  provision  is  not 
appropriate  in  an  important  situation  in 
which  it  leases  rail  cars.  Frequently 
(e.g.,  at  holiday  times  or  other  high- 
demand  periods),  Amtrak  must  obtain 
additional  cars  from  nearby  commuter 
rail  authorities  on  short  notice  for  a 
short  period  of  time.  For  example, 
Amtrak  may  need  a  certain  number  of 
cars  to  carry  overflow  traffic  at 
Thanksgiving  or  Christmas  on  the 


Northeast  Corridor.  Amtrak  may  have  a 
standing  reimbursable  agreement  with 
Boston  or  Washington/Baltimore  area 
commuter  authorities  to  borrow 
commuter  rail  cars  on  short  notice  in 
these  situations.  There  is  no  time  to 
make  a  nationwide  search  or  advertise 
in  trade  publications,  and  no  point  in 
seeking  cars  from  distant  commuter 
authorities  (which  may  not  meet 
dimensional  requirements  for  Northeast 
Corridor  service  and  which  would  take 
too  long  to  arrive). 

To  accommodate  this  situation,  the 
Department  proposed  to  add  a  new 
paragraph  to  this  section,  which  would 
allow  good  faith  efforts  to  be 
documented  in  a  different  way.  For  a 
short-term  lease  of  commuter  rail  cars 
(i.e..  for  a  period  of  seven  days  or  less; 
the  Department  sought  comment  on 
whether  this  is  the  appropriate  period). 
Am'.rak  and  commuter  authorities  could 
have,  in  standing  agreements  with  one 
another,  a  provision  requiring  available 
accessible  cars  to  be  provided  before 
other  cars  in  the  donor  agency's  fleet. 
The  proposal  would  also  require  that  if 
the  borrower  had  a  choice  of  obtaining 
cars  from  more  than  one  source,  it 
would  obtain  the  cars  from  a  source  that 
had  accessible  cars  before  it  obtained 
inaccessible  cars  from  the  other  source. 

For  example,  suppose  there  is  a 
standing  agreement  between  Amtrak 
and  Commuter  Authority  B.  The 
agreement  would  provide  that  when 
Amtrak  borrowed  cars  from  B,  B  would 
make  available  and  Amtrak  would  take 
its  accessible  cars  first,  to  the  extent 
they  are  available  (e.g.,  B  would  not 
have  to  provide  cars  that  were  in  the 
repair  shop  or  that  it  was  impossible  to 
make  available  for  Amtrak's  use  in  a 
timely  fashion).  Also,  if  Amtrak  could 
obtain  cars  for  a  particular  area  of  its 
service  from  both  Commuter  Authority 
B  and  Commuter  Authority  C,  and  C 
had  more  accessible  cars  available  than 
B.  Amtrak  would  borrow  C's  accessible 
cars  before  it  borrowed  inaccessible  cars 
from  B. 

Comments 

Eleven  commenters  (eight  disability 
community  commenters,  Amtrak  and 
one  other  transit  provider,  and  one  state 
or  local  agency  working  on  disability 
matters)  favored  the  NPRM  approach. 
Other  commenters  suggested  adding 
safeguards  to  ensure  accessibility.  One 
disability  community  commenter  and 
one  state  or  local  agency  working  on 
disability  matters  recommended  that, 
regardless  of  other  considerations,  each 
train  always  have  at  least  one  accessible 
car  (after  July  1955,  presumably). 
Another  disability  community 
commenter  suggested  a  requirement  that 


the  lease  of  rail  cars  by  Amtrak  not  be 
permitted  to  decrease  the  overall 
percentage  of  Amtrak's  fleet  that  was 
accessible  (i.e.,  that  if  Amtrak  leased 
inaccessible  cars  from  a  commuter 
authority,  Amtrak  would  have  to  obtain 
accessible  cars  elsewhere  in  order  to 
maintain  the  same  percentage  of 
accessibility  in  its  fleet  that  it  had  before 
the  lease). 

DOT  Response 

The  Department  will  adopt  the 
proposed  provision,  which  appears 
workable  both  to  Amtrak  and  disability 
community  commenters.  We  do  not 
believe  it  is  necessary  to  add  language 
concerning  the  "one  car  per  train" 
requirement.  The  existing  rule's  one  car 
per  train  requirement  applies,  after  July 
1995,  both  to  Amtrak  and  the  commuter 
authorities  involved.  Every  train  that 
Amtrak  or  a  commuter  authority 
operates  after  that  date  will  have  to  have 
an  accessible  car.  Even  when  Amtrak 
leases  an  entire  consist  from  a 
commuter  authority  after  that  date,  the 
consist  will  necessarily  include  at  least 
one  accessible  car,  assuming  the 
commuter  authority  lessor  is  in 
compliance  with  the  rule.  We  assume 
that  Amtrak  would  prefer  to  lease  trains 
from  commuter  authorities  that  comply 
with  their  ADA  obligations.  Given  the 
differences  between  the  bus  and  rail 
contexts,  and  the  specific  requirements 
that  the  ADA  applies  to  rail,  it  does  not 
seem  appropriate  to  apply  the  "don't 
diminish  fleet  accessibility  percentage" 
rule  to  this  situation. 

VII.  Automatic  Fare  Vending  Machines 

Background 

In  Appendix  A  to  part  37.  section 
10.3.1(7)  requires  automatic  fare 
vending  equipment  and  related  devices 
to  conform,  among  other  things,  to  the 
requirements  of  sections  4.34.2-4.34.4. 
concerning  automated  teller  machines 
(ATMs).  Last  fall,  the  Access  Board 
proposed  amending  its  guidelines  for 
ATMs.  See  57  FR  41006,  September  8. 
1992.  The  proposed  changes  concerned 
the  "reach  range"  (e.g..  how  far  a  person 
must  reach  to  operate  the  controls)  of 
ATMs.  The  ADA  requires  the 
Department  to  adopt  standards 
consistent  with  the  Access  Board 
guidelines.  In  the  NPRM,  the 
Department  sought  comment  on  how 
the  proposed  Access  Board  ATM 
standard  modifications  would  affect 
automatic  fare  vending  and  collection 
systems. 

Comments 

Nine  commenters  supported  the 
NPRM  proposal  to  adopt  the  Access 
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Beard  proposed  amendment  for  ATMs, 
which  would  also  apply  to  fare  vending 
systems.  These  commenters  included 
four  disability  community  commenters. 
two  transit  agencies,  two  state  or  local 
agencjes  working  on  disability  matters, 
and  one  consultant.  One  commenter 
said  that,  if  the  specifications  were 
chan^d,  existing  models  of  fare 
vending  systems  had  installed  should  be 
grandJFathered.  so  that  retrofit  was  not 
necesfeary. 

Fivf  commenters  (four  transit 
agencies  and  a  manufacturer)  said  that 
the  pijtpose  and  design  of  fare  vending 
machines  were  different  enough  from 
those  pf  ATMs  to  warrant  a  different 
standard,  at  least  with  respect  to  some 
specifications.  Five  commenters  (one  of 
the  above  transit  agencies  plus  four  of 
the  commenters  who  favored  the  NPRM 
provision)  said  that  additional  provision 
(e.g..  a  voice  synthesizer  system)  was 
needed  on  fare  veading  systems  to  serve 
persons  with  visual  impairments. 

DOT  Response 

The  Department  believes  that  the 
Access  Board  proposal,  which  focuses 
on  the  reach  range  requirements  for 
ATMs,  is  reasonable  for  fare  vending 
machines  as  well.  The  two  types  of 
machines  are  similar  enough  in  the 
operations  that  consumers  must  perform 
that  the  same  requirements  make  sense 
in  both  contexts.  Those  commenters 
who  asserted  that  the  two  types  of 
machines  should  have  different 
requirements  did  not  provide  sufficient 
information  on  which  the  Department  or 
the  Access  Board  could  base  a  separate 
standard. 

The  Access  Board  standard  already 
requires  information  about  the  machines 
to  be  provided  in  a  way  that  persons 
with  impaired  vision  can  use;  specifying 
a  voice  synthesis  capability  does  not 
seem  necessary  and  is,  in  any  event, 
beyond  the  scope  of  a  proposal  focusing 
on  reach  range.  The  Department  would 
apply  49  CFR  37.9.  concerning 
grandfathering,  to  fare  vending  systems 
that  meet  the  current  ADA  standard  in 
the  same  way  as  that  section  applies  to 
other  features  of  transportation 
facilities. 

In  a  joint  Access  Board/DOT  rule 
issued  prior  to  this  document,  the 
Department  adopted  the  proposal 
discussed  above.  The  comments  to  this 
docket  were  considered  in  context  of 
that  rulemaking  and  were  reflected  in  its 
preamble.  Because  this  action  had 
already  been  taken,  it  is  not  necessary 
for  this  document  to  further  amend  the 
regulatory  text. 


VIII.  Technical  Corrections  to  49  CFR 
Part  38 

In  the  course  of  preparing  this 
document,  DOT  staff  noticed  two 
technical  errors  in  49  CFR  part  38.  The 
first  was  the  designation  of  the  last 
paragraph  of  §  38.113  (concerning 
signage)  as  (3),  rather  than  (e).  The 
second  was  the  omission  of  part  of  the 
langua.^e  conceniing  wheelchair 
locations  in  §  38.125(d)(2).  This 
language  should  parallel  that  of 
§  38.95(cJ).  The  rule  makes  these 
corrections,  which  have  no  substantive 
effects. 

Regulatory  Analyses  and  Notices 

This  rule  is  not  a  significant  rule 
under  the  Executive  Order  on 
Regulatory  Planning  and  Review.  It  is  a 
significant  rule  under  the  Department's 
Regulatory  Policies  and  Procedures, 
since  it  amends  the  Department's 
Americans  with  Disabilities  Act  rule, 
which  is  a  significant  rule.  We  expect 
economic  impacts  to  be  minimal,  so  we 
have  not  prepared  a  regulatory 
evaluation.  There  are  no  Federalism 
impacts  sufficient  to  warrant  the 
preparation  of  a  Federalism  assessment. 
The  Department  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  because  the  economic 
effects  of  the  rule  in  general  should  be 
minimal;  to  the  extent  that  the  rule 
reduces  costs  (e.g..  by  delaying  the 
requirement  for  completing  the 
installation  of  detectable  warnings),  this 
beneficial  effect  will  affect  only  large 
entities. 

Issued  this  25th  day  of  October,  1993,  at 
Washington,  D.C. 
Federico  Pena, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
Preamble,  the  Department  of 
Transportation  amends  49  CFR  parts  37 
and  38  as  follows: 

PART  37— {AMENDED] 

1.  The  authority  citation  for  49  CFR 
part  37  continues  to  read  as  follows: 

Authority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C.  12101-12213);  49  U.S.C. 
322. 

2.  In  49  CFR  part  37,  the  words 
"Urban  Mass  Transportation 
Administration"  are  changed  to  the 
words  "Federal  Transit  Administration" 
in  every  instance  in  which  those  words 
appear;  the  letters  "UMTA"  are  changed 
to  the  letters  "FTA"  in  every  instance  in 
which  those  letters  appear;  and  the 
words  "UMT  Act"  and  "Urban  Mass 
Transportation  Act"  are  changed  to  the 
words  "FT  Act"  and  "Federal  Transit 


Act"  in  every  instance  in  which  those 
words  appear,  and  the  definition  of  "FT 
Act"  is  moved  to  the  proper 
alphabetical  order. 

3.  In  §  37.7.  paragraph(b)  is  revised  to 
read  as  follows: 

§37.7  Standards  for  accessible  vehicles. 

*         *         •         •         » 

(b)(1)  For  purpases  of  implementing 
the  equivalent  facilitation  provision  in 
§  38.2  of  this  subtitle,  the  following 
parties  may  submit  to  the  Administrator 
of  the  applicable  operating 
administration  a  request  for  a 
determination  of  equivalent  facilitation: 

(i)  A  public  or  private  entity  that 
provides  transportation  services  and  is 
subject  to  the  provisions  of  subpart  D  or 
subpart  E  this  part;  or 

(ii)  The  manufacturer  of  a  vehicle  or 
a  vehicle  component  or  subsystem  to  be 
used  by  such  entity  to  comply  with  this 
part. 

(2)  The  requesting  party  shall  provide 
the  following  information  with  its 
request: 

(i)  Entity  name,  address,  contact 
person  and  telephone; 

(ii)  Specific  provision  of  part  38  of 
this  subtitle  with  which  the  entity  is 
unable  to  comply; 

(iii)  Reasons  for  inability  to  comply; 

(iv)  Alternative  method  of 
compliance,  with  demonstration  of  how 
the  alternative  meets  or  exceeds  the 
level  of  accessibility  or  usabiUty  of  the 
vehicle  provided  in  part  38  of  this 
subtitle;  and 

(v)  Documentation  of  the  public 
participation  used  in  developing  an 
alternative  method  of  compliance. 

(3)  In  the  case  of  a  request  by  a  public 
entity  that  provides  transportation 
services  subject  to  the  provisions  of 
subpart  D  of  this  part,  the  required 
public  participation  shall  include  the 
following: 

(i)  The  entity  shall  contact  individuals 
with  disabilities  and  groups 
representing  them  in  the  community. 
Consultation  with  these  individuals  and 
groups  shall  take  place  at  all  stages  of 
the  development  of  the  request  for 
equivalent  facilitation.  All  documents 
and  other  information  concerning  the 
request  shall  be  available,  upon  request, 
to  members  of  the  public. 

(ii)  The  entity  shall  make  its  proposed 
request  available  for  public  comment 
before  the  request  is  made  final  or 
transmitted  to  DOT.  In  making  the 
request  available  for  public  review,  the 
entity  shall  ensure  that  it  is  available, 
upon  request,  in  accessible  formats. 

(iii)  The  entity  shall  sponsor  at  least 
one  public  hearing  on  the  request  and 
shall  provide  adequate  notice  of  the 
hearing,  including  advertisement  in 
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appropriate  media,  such  as  newspapers 
of  general  and  special  interest 
circulation  and  radio  announcements. 

(4)  In  the  case  of  a  request  by  a  private 
entity  that  provides  transportation 
services  subject  to  the  provisions  of 
subpart  E  of  this  part  or  a  manufacturer, 
the  private  entity  or  manufiacturer  shall 
consult,  in  person,  in  writing,  or  by 
other  appropriate  means,  with 
representatives  of  national  and  local 
organizations  representing  people  with 
those  disabilities  who  would  be  affected 
by  the  request. 

(5)  A  determination  of  compliance 
will  be  made  by  the  Administrator  of 
the  concerned  operating  administration 
on  a  case-by-case  basis,  with  the 
concurrence  of  the  Assistant  Secretary 
for  Policy  and  International  Affairs. 

(6)  Determinations  of  equivalent 
facilitation  are  made  only  with  re-sped 
to  vehicles  or  vehicle  components  used 
in  the  provision  of  transportation 
services  covered  by  subpart  D  or  subpart 
E  of  this  part,  and  pertain  only  to  the 
speciTic  situation  concerning  which  the 
determination  is  made.  Entities  shall  iKJt 
cite  these  determinations  as  indicating 
that  a  product  or  method  constitute 
equivalent  facilitations  in  situations 
other  than  those  to  which  the 
determinations  specifically  pertain. 
Entities  shall  not  claim  that  a 
determiiuition  of  equivalent  facilitation 
indicates  approval  or  endorsement  of 
any  product  or  method  by  the  Federal 
government,  the  Department  of 
Transportation,  or  any  of  its  operating 
administrations. 


4.  In  S  37.9,  paragraph  |d)  is  revised 
to  read  as  follows: 

§  37.9    Standards  tof  accassUXe 
transportation  faciHtJas. 


(d)(1)  For  purposes  of  implementing 
the  equivalent  facilitation  provision  In 
section  2.2  of  appendix  A  to  this  part, 
the  following  parties  may  submit  to  the 
Administrator  of  the  applicable 
operating  administration  a  request  for  a 
determination  of  equivalent  facilitation: 

(i)(A)  A  public  or  private  entity  that 
provides  transportation  facilities  subject 
to  the  provisions  of  subpart  C  this  part, 
or  other  appropriate  party  with  the 
concurrence  of  the  Administraton 

(ii)  With  respect  to  airport  facilities, 
an  entity  that  is  an  airport  operator 
subject  to  the  requirements  of  49  CFR 
part  27  or  regulations  implementing  the 
Americans  with  Disabilities  Act,  an  air 
carrier  subject  to  the  requirements  of  14 
CFR  part  382,  or  other  appropriate  party 
with  the  concurrence  of  the 
Administrator. 


(B)  The  manufacturer  of  a  product  or 
accessibility  feature  to  be  used  in  the 
facility  of  such  entity  to  comply  with 
this  part. 

(2)  The  requesting  party  shall  provide 
the  following  information  with  its 
request: 

(i)  Entity  name,  address,  contact 
person  and  telephone; 

(ii)  Specific  provision  of  appendix  A 
to  this  part  with  which  the  entity  is 
unable  to  comply, 

(iii)  Reasons  for  inability  to  c^omply; 

(iv)  Alternative  method  of 
compliance,  with  demonstration  of  how 
the  alternative  meets  or  exceeds  the 
level  of  accessibility  or  usability  of  the 
vehicle  provided  in  appendix  A  to  this 
part; and 

(v)  Documentation  of  the  public 
participation  used  in  developing  an 
alternative  method  of  compliance. 

(3)  In  the  case  of  a  request  by  a  public 
entity  that  provides  transportation 
facilities  (including  an  airport  operator), 
or  a  request  by  an  air  carrier  with 
respect  to  airport  facilities,  the  required 
public  participation  shall  include  the 
following: 

(i)  The  entity  shall  contact  individuals 
with  disabilities  and  groups 
representing  them  in  the  community. 
Consultation  with  these  individuals  and 
groups  shall  take  place  at  all  stages  of 
the  development  of  the  request  for 
equivalent  facilitation.  All  documents 
and  other  information  concerning  the 
request  shall  be  available,  upon  request, 
to  members  of  the  public. 

(ii)  The  entity  shall  make  its  proposed 
request  available  for  public  comment 
before  the  request  is  made  final  or 
transmitted  to  DOT.  In  making  the 
request  available  for  public  review,  the 
entity  shall  ensure  that  it  is  available, 
upon  request,  in  accessible  formats. 

(iii)  Tbe  entity  shall  sponsor  at  least 
one  public  hearing  on  the  request  and 
shall  provide  adequate  notice  of  the 
hearing,  including  advertisement  in 
appropriate  media,  such  as  newspapers 
of  general  and  special  interest 
circulation  and  radio  announcements. 

(4)  In  the  case  of  a  request  by  a 
manufacturer  or  a  private  entity  other 
than  an  air  carrier,  the  manufacturer  or 
private  entity  shall  consult,  in  person, 
in  writing,  or  by  other  appropriate 
means,  with  representatives  of  national 
and  local  organizations  representing 
people  with  those  disabilities  who 
would  be  affected  by  the  request. 

(5)  A  determination  of  compliance 
will  be  made  by  the  Administrator  of 
the  concerned  operating  administration 
on  a  case-by-case  basis,  with  the 
concurrence  of  the  Assistant  Secretary 
for  Policy  and  International  Affairs. 


(6)  Determinations  of  equivalent 
facilitation  are  made  only  with  respect 
to  transportation  facilities,  and  pertain 
only  to  the  specific  situation  concerning 
which  the  determination  is  made. 
Entities  shall  not  cite  these 
determinations  as  indicating  that  a 
products  or  methods  constitute 
equivalent  facilitations  in  situations 
other  than  those  to  which  the 
determinations  specifically  pertain. 
Entities  shall  not  claim  that  a 
determination  of  equivalent  facilitation 
indicates  approval  or  endorsement  of 
any  product  or  method  by  the  Federal 
government,  the  Department  of 
Transportation,  or  any  of  its  operating 
administrations. 

5.  Section  37.47(c)(1)  is  revised  to 
read  as  follows: 

§  37.47    Key  stations  In  ligtit  and  rapid  raH 

systems. 


(c)(1)  Unless  an  entity  receives  an 
extension  under  paragraph  (c)(2)  of  this 
section,  the  public  entity  shall  achieve 
accessibility  of  key  stations  as  soon  as 
possible,  but  in  no  case  later  than  July 
26, 1993,  except  that  an  entity  is  not 
required  to  complete  installation  of 
detectable  warnings  required  by  section 
10.3.2(2^  of  appendix  A  to  this  part  until 
July  26, 1994. 
•         •         •         •         • 

6.  Section  37.51(c)(1)  is  revised  to 
read  as  follows: 

S  37.51    Key  stations  in  commuter  rail 

systems. 


(c)(1)  Except  as  provided  in  this 
paragraph,  the  responsible  person(s) 
shall  achieve  accessibility  of  key 
stations  as  soon  as  possible,  but  in  no 
case  later  than  July  26. 1993,  except  thai 
an  entity  is  not  required  to  complete 
installation  of  detectable  warnings 
required  by  section  10.3.2(2)  of 
appendix  A  to  this  part  until  July  26, 
1994. 


7.  Section  37.87  is  amended  by 
redesignating  the  present  paragraph  (d) 
as  paragraph  (e)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  37.87    Purchase  or  tease  of  used  intercity 
and  commuter  rail  cars. 


(d)  When  Amtrak  or  a  commuter 
authority  leases  a  used  intercity  or 
commuter  rail  car  for  a  period  of  seven 
days  or  less,  Amtrak  or  the  commuter 
authority  may  make  and  document  good 
faith  efforts  as  provided  in  this 
paragraph  instead  of  in  the  ways 
provided  in  paragraph  (c)  of  this 
section: 
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(1)  By  having  and  implementing,  in 
its  agreement  with  any  intercity  railroad 
or  commuter  authority  that  serves  as  a 
source  of  used  intercity  or  commuter 
rail  cars  for  a  lease  of  seven  days  or  less, 
a  provision  requiring  that  the  lessor 
provide  all  available  accessible  rail  cars 
before  providing  any  inaccessible  rail 
cars. 

(2)  By  documenting  that,  when  there 
is  more  than  one  source  of  intercity  or 
commuter  rail  cars  for  a  lease  of  seven 
days  or  less,  the  lessee  has  obtained  all 
available  accessible  intercity  or 
commuter  rail  cars  from  all  sources 
before  obtaining  inaccessible  intercity  or 
commuter  rail  cars  from  any  source. 

•        •        *        •        » 

8.  In  §37.165.  paragraph  (g)  is  revised 
to  read  as  follows: 

§  37.1(5    Ltn  and  securement  use. 

(g)  The  entity  shall  permit  individuals 
with  disabilities  who  do  not  use 
wheelchairs,  including  standees,  to  use 
a  vehicle's  lift  or  ramp  to  enter  the 
vehicle.  Provided,  that  an  entity  is  not 
required  to  permit  such  individuals  to 
use  a  lift  Model  141  manufactured  by 
EEC,  Inc.  If  the  entity  chooses  not  to 
allow  such  individuals  to  use  such  a  lift, 
it  shall  clearly  notify  consumers  of  this 
fact  by  signage  on  the  exterior  of  the 
vehicle  (adjacent  to  and  of  equivalent 
size  with  the  accessibility  symbol). 

9.  In  §  37.167,  a  new  paragraph  (j)  is 
added,  to  read  as  follows: 

S  37.167    Other  service  requirements. 

•     H      •      •      • 

(j)(l)  When  an  individual  with  a 
disability  enters  a  vehicle,  and  because 
of  a  disability,  the  individual  needs  to 
sit  in  a  seat  or  occupy  a  wheelchair 
securement  location,  the  entity  shall  ask 
the  following  persons  to  move  in  order 
to  allow  the  individual  with  a  disability 
to  occupy  the  seat  or  securement 
location: 

(i)  Individuals,  except  other 
individuals  with  a  disability  or  elderly 
persons,  sitting  in  a  location  designated 
as  priority  seating  for  elderly  and 
handicapped  persons  (or  other  seat  as 
necessary); 

(ii)  Individuals  sitting  in  or  a  fold- 
down  or  other  movable  seat  in  a 
wheelchair  securement  location. 

(2)  This  requirement  applies  to  light 
rail,  rapid  rail,  and  commuter  rail 
systems  only  to  the  extent  practicable. 

(3)  The  entity  is  not  required  to 
enforce  the  request  that  other  passengers 
move  from  priority  seating  areas  or 
wheelchair  securement  locations. 

(4)  In  all  signage  designating  priority 
seating  areas  for  elderly  persons  and 
persons  with  disabilities,  or  designating 


wheelchair  securement  areas,  the  entity 
shall  include  language  informing 
persons  sitting  in  these  locations  that 
they  should  comply  with  requests  by 
transit  provider  personnel  to  vacate 
their  seats  to  make  room  for  an 
individual  with  a  disability.  This 
requirement  applies  taall  fixed  route 
vehicles  when  they  are  acquired  by  the 
entity  or  to  new  or  replacement  signage 
in  the  entity's  existing  fixed  route 
vehicles. 

PART  3&-{AMENDED] 

10.  The  authority  citation  for  49  CFR 
part  38  is  revised  to  read  as  follows: 

Authority:  Americans  with  Disabilities  Act 

ofl990(42U.S.C.  12101-12213):  49  use. 
322. 

§38.113    [AnfMnded] 

11.  The  last  paragraph  of  §38.113. 
entitled  Signage  and  currently 
designated  as  paragraph  (3),  is 
redesignated  as  paragraph  (e). 

12.  In  §38.125.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§  38.1 25    Mobility  aid  accessibility. 

(d)'  '   • 

(2)  Wheelchair  or  mobility  aid  spaces. 
Spaces  for  persons  who  wish  to  remain 
in  their  wheelchairs  or  mobility  aids 
shall  have  a  minimum  clear  floor  space 
48  inches  by  30  inches.  Such  spaces 
shall  adjoin,  and  may  overlap,  an 
accessible  path.  Not  more  than  6  inches 
of  the  required  clear  floor  space  may  be 
accommodated  for  footrests  under 
another  seat  provided  there  is  a 
minimum  of  9  inches  from  the  floor  to 
the  lowest  part  of  the  seat  overhanging 
the  space.  Seating  spaces  may  have  fold- 
down  or  removable  seats  to 
accommodate  other  passengers  when  a 
wheelchair  or  mobility  aid  user  is  not 
occupying  the  area,  provided  the  seats, 
when  folded  up,  do  not  obstruct  the 
clear  floor  space  provided  (See  Fig.  2). 
•        •        •        •        • 

(PR  Doc.  93-29257  Filed  11-29-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1180 

[Ex  Parte  No.  282;  Sub-No.  17] 

Railroad  Consolidation  Procedures: 
Definition  of,  and  Requirements 
Applicat>ie  to,  "Significant" 
Transactions 

AGENCY:  Interstate  Commerce 
Commission. 


SUMMARY:  The  Commission  is  revising 
the  definition  of  "significant 
transaction"  in  rail  carrier  consolidation 
cases,  and  is  eliminating  certain 
requirements  currently  applicable  to 
applications  seeking  approval  of 
significant  transactions.  The  revised 
definition  will  rationalize  the  rail  carrier 
consolidation  scheme,  and  the 
reduction  of  required  information  will 
relieve  rail  carriers  of  the  burden  of 
submitting  information  not  relevant  to 
the  statutory  standard  applicable  to 
such  cases. 

EFFECTIVE  DATE:  This  action  is  effective 
on  December  30.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660;  TDD 
for  hearing  impaired:  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION:  On  August 
10.  1992.  at  57  FR  35559.  we  requested 
comments  on  our  proposals  (1)  to  revise 
the  49  CFR  1180.2(b)  "significant 
transaction"  definition,  and  (2)  to 
reduce  the  required  contents  of 
applications  seeking  approval  for 
significant  transactions. 

Comments  were  filed  by  the 
Association  of  American  Railroads  (on 
behalf  of  itself  and  its  member  railroads) 
and  by  Patrick  W.  Simmons  (on  behalf 
of  the  Illinois  Legislative  Board  of  the 
United  Transportation  Union). 

We  have  concluded  that  the  49  CFR 
1180.2(b)  "significant  transaction" 
definition  should  be  revised,  and  that 
the  required  contents  of  significant 
transaction  applications  should  be 
reduced,  as  we  proposed. 

For  further  information,  see  the 
Commission's  printed  decision.  To 
obtain  a  copy  of  the  full  decision,  write 
to,  call,  or  pick  up  in  ]>erson  from: 
Dynamic  Concepts,  Inc.  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
Assistance  for  the  hearing  impaired  is 
available  through  TDD  service  (202) 
927-5721. 

We  reaffirm  our  preliminary 
conclusion  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

We  also  reaffirm  our  preliminary 
conclusion  that  this  action  will  not  have 
a  significant  impact  on  a  substantial     ~ 
number  of  small  entities.  The  revision  of 
the  "significant  transaction"  definition 
merely  rationalizes  our  analysis  of  the 
dividing  line  between  significant 
transactions  and  minor  transactions. 
The  reduction  of  the  required  contents 
of  significant  transaction  applications 
may  have  a  limited  impact  on  small 
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entities,  but  that  impact  will  be  a  (1)  That  the  tnuisaction  clearly  will  tuna  fishery,  as  required  by  regulations 

positive  one.  The  reduction  of  the  "o^  ^ave  any  anticompetitive  effects,  or  governing  this  fishery.  The  intent  of  this 

information  requirements  applicable  to  (2)  That  any  anticompetitive  effects  of  action  is  to  prevent  overharvest  of  the 

^T'f^  transaction  applications  the  transaction  will  clearly  be  quota  established  for  this  fishery, 

should  reduce  the  expenses  applicants  outweighed  by  the  transaction's 

must  incur  to  process  these  transactions,  anticipated  contribution  to  the  public  EFFECTIVE  DATE:  The  closure  of  the 

List  of  Stihi-rt«  in  aa  m  P»,t  t  inn  Interest  in  meeting  significant  Incidental  Catch  category  is  effecUve  at 

usioiauDfectam  49  era  Part  1180  transportaUon  needs.  0001  hours  local  time  November  27. 

Administrative  practice  and  A  transaction  not  involving  the  1993,  through  December  31, 1993. 

procedure.  Bankruptcy,  Railroads.  control  or  merger  of  two  or  more  class  pop  nirrmcp  lucftDu.Tvxu /^r^rr.o^ 

Reporting  and  recordkeeping  1  railroads  is  significant  if  neither  such  l^  ^^^^^?^J^  CONTACT: 

requirements.  ^  ^  determination  ?an  clearly  be  made.  R^J^ond  E.  Bagl.n.  301-713-2347. 

Decided.  November  12. 1993.  .....  SOPPLEMEHTARY INFOTOUTIOM: 

By  the  Commission.  Chairman  McDonaU  *-^^  1180.4,  paragraph  (b)(l)(iv)  is  Regulations  promulgated  under  the 

Vice  Chaimian  Simmons,  Commissioners    *  ^vised  to  read  as  follows:  authority  of  the  Atlantic  Tunas 

Phillips.  Philbin,  and  Walden.  Vice  11180.4    Procedures.  Convention  Act  (16  U.S.C.  971) 

Chairman  Simmons  and  Commissioner  •         •         •         .  regulating  the  harvest  of  Atlantic  bluefin 

Walden  dissented  in  part  with  separate  rui  .  .  .  *        *  tuna  by  persons  and  vessels  subject  to 

e^cpressions.  f  .  .  .  U.S.  jurisdiction  are  found  at  50  CFR 

Sidney  L.  Strickland.  Jr..  ]}\,    ,.  ,      ^  nart  285 

Secntarv  ^'^^  Indicate  why  the  transaction  is  ^ 

^  major  6r  significant  Section  285.22{e)  provides  for  the 

For  the  reasons  set  forth  in  the  .....  total  amount  of  Atlantic  bluefin  tuna 

precmble,  title  49.  chapter  X.  part  1180  5.  In  §  1180.6,  the  introductory  text  of  *^^'^^  ""^y  ^  caught  and  retained  in 

of  ibe  Code  of  Federal  Regulations  is  paragraph  (b)  is  revised,  and  a  new  ^^^^  regulatory  area  by  vessels  permitted 

amended  as  follows:  paragraph  (c)  is  added,  to  read  as  ">  the  Incidental  Catch  category  under 

DADT440A    B A H  BA < *«  > MM. ..^.«.^..  foHows:  § 285.21(b).  The  Iccideutal  Catch 

cSS^iifliSS^?   °^^^'^^"'  aiiana    ...««..     .,      ^  category  was  adjusted  by  notice  in  the 

^SKISmi^SlpOJPrr  !        1     Supporting  information.  FederalRegister  (58FR32872)  toa  total 

TRA^cSaQeSSS^  Airf^FAV  \.^^  1      *•  u         u  of  89  metric  tons  (mt)  effective  June  8. 

Don^cni  •««  '  ^  ,  .'^^  ^  "  /noyortransaction.  submit  the  1993.  under  authority  of  §  285.22(h). 

PROCEDURES  foUowmg  information:  The  Incidental  Catch  quota  was  hirther 

1.  The  authority  citation  for  part  1180  *  ,  ,  ,*        *    r-*        '  adjusted  to  84  mt  effective  October  8. 
continues  to  read  as  follows-  u       r  *  significant  transaction,  submit  1993  (58  FR  53434).  under  authority  of 

.^i:t^^^i^^l  giSt,,Kf,??.i^5«?  L?£»=^-^S,. 

U.S.C  1172.  c?^??;««    u    ,        J  ofwhich  not  more  than  54  rat  may  be 

6.  ln§  1180.9.  the  introductory  text  is  taken  in  the  area  south  of  36»00'N. 

2.  Section  1180.0  is  amended  by  revised  to  read  as  follows:  latitude:  and  (2)  2  mt  for  vessels  fishing 
removing  the  7th  and  8th  sentences  and  ,  ^gO.*    FInaneM  infomiaaon  '"^  species  of  fish  other  than  tuna.  The 
by  adding  in  heu  thereof  three  new  '  J;'  n  TT^  7°'™^-  quota  for  the  southern  area  IncidPntAl 
sentences  to  read  as  follows-                          ^^®  following  information  shall  be  Ji""?  '„,");  souinem  area  incidental 

lollows.  p^^^  y^^  mayor  transactions,  and  for  ^^^  '^l^°^,'1!t  ^T^  and  closed 

§1180.0    Scope  and  purpoae.  carriers  shall  conform  to  the  on  May  4, 1993  (58  FR  26921.  May  6. 

•  •  *  A  mayor  application  must  Commission's  Uniform  System  of  ^^^^' 

contain  the  information  required  in  Accounts.  49  CFR  part  1201:  The  AA  is  authorized  undw 

§§1180.6(a).  1180.6(b),  1180.7.  .....  §  285.20(b)(1)  to  monitor  the  catch  and 

1180.8(a).  and  1180.9.  A  significant  (FR  Doc  93-29324  Filed  11-29-93. 8:45  ami  ^^^^^i  statistics  and.  on  the  basis  of 

application  must  contain  the  billmq  com  7»3»-oi-p  these  statistics,  to  project  a  date  when     . 

information  required  in  §§  1180.6(a),  the  catch  of  Atlantic  bluefin  tuna  will 

1180.6(c).  1180.7.  and  1180.8(a).  A  ""  ~ ®<l"al  its  quota.  TTie  AA  is  further 

minor  applicaUon  must  contain  the  DEPARTMENT  OF  COMMERCE  authorized  under  §  285.31(a)(2)  to 

information  required  in  §§  1180.6(a)  and  prohibit  fishing  far,  catching, 

1180.8(b).  •  •  •  National  Oceanic  and  Atmospheric  possessing,  or  landing  Atlantic  bluefin 

3.  In  §1180.2.  paragraph  (b)  is  revised  Administration  tuna  by  those  fishing  in  the  category 
to  read  as  follows:  _.  .__  subject  to  the  quota  when  the  catch  of 
-_„^,   ,  50  CPR  Part  285  tuna  equals  the  quota  established  under 
81180^   TnMaol^transactions.  n.0.112293q  §  285.22  except  under  the  provisions  of 

*        *        *  §285.27.  The  AA  has  determined,  based 

(b)  A  significant  transaction  is  a  Atlantic  Tuna  Fisheries;  Bluefin  Tuna  on  the  estimated  catch,  that  the  northern 

transaction  not  involving  the  control  or  agency-  National  Marin«  ruKori^c  adjusted  annual  quota  of  the  Incidental 

merger  of  two  or  more  class  I  raihoads  SeniS^S  r^S  C^fc  and  ^'"^  ^^^^^^^  ^'"  ^  «"«'"^  t>y 

that  iS  of  regional  or  national  At^oTpherS^AdSsSS^™^^^^  November  27. 1993.  Therefore,  the 

transportation  significance  as  that  CmSm^rcT   ^**™""*^^°"  (NOAA),  g^,;^  incidental  Catch  category, 

phrase  IS  used  in  49  U.S.C  11345(a)(2)  .mnM.  M«.;^^rr>i  *.u  including  the  "Incidental  other" 

and  (c)  A  transacUon  not  involving  the  i,^' .«!  Sr^  (S»°^^  «t«gory.  will  be  closed  effective  at  0001 

control  or  merger  of  two  or  more  class  "^aaentai  uatcn  category. houre  local  time  on  November  27  1993 

iSili;?'*^*^  "°*  ^^'^'^^  '^  u  summary:  NMFS  closes  the  Incidental  This  closure  will  remain  in  effect  for 

determuiauon  can  be  made  either.  Catch  category  of  the  Atlantic  bluefin  the  remainder  of  1993. 
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ClassificaUon  List  of  Subjects  in  50  CFR  Part  285 

This  action  is  taken  under  the  Fisheries.  Penalties.  Reportine  and 

authority  of  50  CFR  285.20  (b)(1)  and  50  recordkeeping  requirements,  and 

U-R  285.22(e).  Treaties. 

Authprity:  16  U.S.C.  971  et  seq. 


Dated:  November  23, 1993. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National       « 
Marine  Fisheries  Service. 
(FR  Doc.  93-29195  Filed  11-23-93;  4:30  pml 
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Tuesday,  November  30,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

AgricuKural  Stabilization  and 
Conservation  Service 

7  CFR  Part  729 

Commodity  Credit  Corporation 

7  CFR  Part  1421 

RIN  0560-AD20 

1994-Crop  Peanut  National  Poundage 
Quota  and  Minimum  CCC  Export 
Edible  Sales  Price  for  Additional 
Peanuts 

agency:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Adjustment 
Act  of  1938,  as  amended  (the  1938  Act). 
'  requires  that  the  national  peanut 
poundage  quota  for  the  1994  crop  be 
announced  by  December  15, 1993.  This 
proposed  rule  sets  forth  a  proposed 
national  poimdage  quota  of  1,350,000 
short  tons  (st)  and  the  minimum 
Commodity  Credit  Corporation  (CCC) 
sales  price  for  additional  peanuts  for 
export  edible  use  of  $400  per  st. 
Comments  are  also  requested  on 
whether  or  not  USDA  should  adjust  the 
proposed  national  poundage  quota  for 
the  1994  crop  for  abnormal  carryover 
stocks  and/or  undermarketings. 
DATES:  Comments  must  be  received  by 
December  2, 1993,  in  order  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  must  be  mailed 
to  Deputy  Administrator,  Policy 
Analysis.  Agricultviral  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture,  room 
3090.  South  Building.  P.O.  Box  2415, 
Washington,  DC  20013-2415.  All 
WTitten  submissions  will  be  made 
available  for  pubhc  inspection  from  8:15 
a.m.  to  4:45  p.m..  Monday  through 
Friday,  in  room  3739-South  Building, 
14th  and  Independence  Avenue.  SW. 
Washington,  DC  20013-2415. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miller.  Director,  Tobacco  and 
Peanuts  Analysis  Division,  ASCS, 
USDA,  room  3732,  South  Building,  P.O. 
Box  2415,  Washington.  DC  20013-2415. 
telephone  202-720-7477. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  proposed  rule:  (1) 
Would  have  an  annual  effect  on  the 
economy  of  less  than  $100  million;  (2) 
would  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (3)  would 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  would 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (5)  would  not 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  discussing  the  impacts  of  the 
established  quota  and  minimum  CCC 
sales  price  of  additional  peanuts  for 
export  edible  use  is  available  from  the 
above-named  person. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  relating  to  intergovernmental 
colisultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  pubhshed  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 


The  provisions  of  this  rule  do  not 
preempt  State  law.  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUcable  because  neither  ASCS  nor 
CCC  is  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  of  these 
determinations. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  729 
and  1421  set  forth  in  this  proposed  rule 
do  not  contain  information  collections 
that  require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Discussion 

This  proposed  rule  would  amend  7 
CFR  part  729  to  set  forth  the  1994-crop 
peanut  national  poundage  quota,  and  7 
CFR  part  1421  to  set  forth  the  minimum 
CCC  sales  price  for  1994-crop  additional 
peanuts  sold  for  export  edible  use. 

A.  National  Poundage  Quota 

Section  358-l(a)(l)  of  the  1938  Act 
requires  that  the  national  poundage 
quota  for  peanuts  for  each  of  the  1991 
through  1995  marketing  years  (MY's)  be 
established  at  a  level  that  is  equal  to  the 
estimated  quantity  of  peanuts  (in  tons) 
that  will  be  devoted  in  the  MY  to 
domestic  edible,  seed,  and  related  uses. 
Section  358-l(a)(l)  of  the  1938  Act 
further  provides  that  the  national 
poundage  quota  for  a  MY  shall  not  be 
less  than  1.350,000  st.  The  MY  for  1993- 
crop  peanuts  will  be  from  August  1 , 
1993,  through  July  31. 1994.  Poundage 
quotas  for  the  1991  through  1995  crops 
of  peanuts  were  approved  by  98.2 
percent  of  peanut  growers  voting  in  a 
referendum  conducted  from  December 
10  through  December  13, 1990.  The 
referendum  was  conducted  pursuant  to 
section  358-l(d)  of  the  1938  Act. 

The  national  poimdage  quota  for  MY 

1993  was  1.496.000  st.  It  is  proposed 
that  the  national  poundage  quota  for  MY 

1994  be  established  at  the  minimum 
level  of  1.350,000  st  based  on  the 
following  data: 
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Estimated  Domestic  Edible.  Seed 
AND  Related  Uses  for  1994- 
Crop  Peanuts 


63107 


Item 


Domestic  Edible: 

Domestic  food 

On  famri  and  local  sales 


Subtotal 
td  ..II 


Short  tons 


986.000 
22,000 


1.008,000 


97,000 

133,000 

40,000 

20,000 


193.000 


Seed 
Related  Uses: 

Crushtng  residual 

Shrinkage      and      other 

losses 

Segregation  2  and  3  loan 
transfers  to  quota  loan  .. 

Subtotal 

TOTAL    I        •1.298,000 

•The  total  is  52.000  st  less  than  the  statu- 
tory mIninfHjm  national  poundage  quota  of 
1.350,000  St.  Kw        J     M 

The  estimate  of  1994  domestic  food 
use  was  developed  in  two  steps.  First, 
total  domestic  edible  utilization  of 
1,000.000  St  was  estimated  by  the  USDA 
Interagency  Commodity  Estimates 
Committee.  Second,  to  account  for 
peanut  butter  exports,  the  estimate  of 
domestic  edible  disappearance  was 
reduced  by  14,000  st.  Although 
estimates  of  domestic  edible  utilization 
typically  include  product  exports, 
peanut  butter  exports  are  generally 
either  made  from,  or  may  otherwise  be 
credited  under  section  358e(e)(l)  of  the 
1938  Act  as  being  made  from,  additional 
peanuts. 

The  estimate  for  MY  1994  farm  use 
and  local  sales  was  derived  by 
increasing  the  MY  1993  esUmate  by  the 
annual  growth  trend  rate  of  2  percent. 

Seed  use  was  estimated  based  on  the 
expected  1995-crop  planted  acreage  for 
peanuts  and  the  fanner  stock  equivalent 
of  the  seed  needed  to  plant  such 
acreage. 

The  crushing  residual  represents  the 
farmer  stock  equivalent  weight  of 
crushing  grade  kernels  shelled  from 
quota  peanuts.  In  any  given  load  of 
quota  farmer  stock  peanuts,  a  portion  of 
such  peanuts  is  only  suitable  for  the 
crushing  market.  The  quota  must  be 
sufficient  to  provide  for  the  shelling  of 
both  edible  and  crushing  grades.  The 
crushing  residual  identified  above 
reflects  the  assumption  that  crushing 
peanuts  will  be  about  12  percent,  on  a 
farmer  stock  basis,  of  the  total  of  MY 
1994  domestic  food  and  seed 
production. 

The  allowance  for  shrinkage  and  other 
losses  is  an  estimate  of  reduced  kernel 
weight  available  for  milling  as  well  as 
for  kernel  losses  due  to  damage,  fire. 


and  spillage.  These  losses  were 
estimated  by  multiplying  a  factor  of  0.04 
times  domestic  food  use.  This  factor  is 
the  minimum  shrinkage  generally 
allowed  for  calculating  obligations  of 
handlers  under  section  359a(d)(2)(B)(iv) 
and  is  believed  to  be  a  fair  estimate  of 
such  shrinkage  taking  into  account  all 
factors.  Also,  excess  moisture  and 
weight  loss  due  to  foreign  material  in 
delivered  farmer  stock  peanuts  were  not 
considered  because  these  factors  are 
considered  at  buying  points  and 
consequently  do  not  affect  quota 
marketing  tonnage. 

Segregation  2  and  3  transfers 
represent  peanuts  that  would  otherwise 
be  eligible  for  use  as  quota  peanuts  but 
which  will  not  qualify  for  such  use  due 
to  quality  problems.  Such  transfers  to 
quota  peani.it  price  support  loan  pools 
occur  when  quota  peanut  producers, 
due  to  no  fault  of  their  own.  would 
otherwise  have  insufficient  Segregation 
1  peanuts  to  fulfill  their  quota.  In  such 
instances.  Segregation  2  and  3  peanuts 
placed  under  an  additional  peanut  price 
support  loan  may  be  transferred  to  the 
quota  price  support  loan.  The  CCC  will 
then  ensure  that  such  peanuts  are 
crushed  for  oil. 

B.  1994  Quota  Allowance  for  Carryover 
Stocks  and  Undermarketings 

The  foregoing  estimation  process  does 
not  adjust  for  either  abnormal  carryover 
stocks  at  the  beginning  of  MY  1994  or 
the  application  of  prior 
undermarketings  to  the  1994  quota.  As 
peanut  usage  has  grown,  carryover 
stocks  have  also  grown.  But.  since  1980. 
carryover  stocks  have  varied  more  from 
year  to  year  than  earlier.  Also,  current 
law  allows  a  farm's  quota  to  be 
increased  by  the  amount  by  which 
marketings  for  prior  years  back  to  and 
including  1989  were  less  than  the  farm's 
quota.  The  total  of  all  such  increases 
nationally  may  not  exceed  10  percent  of 
the  national  poundage  quota. 

In  addition  to  comments  on  other 
issues  comments  are  particularly 
requested  on  whether  or  not  the 
Secretary  may  and  should  consider,  for 
purposes  of  setting  the  1994-crop  quota, 
the  effect  on  market  demand  for 
peanuts,  as  well  as  on  CCC  exposure  to 
price  support  loan  losses,  from 
abnormal  carryover  stocks  and  the 
undermarketing  adjustment.  Comments 
favoring  either  or  both  potential 
adjustments  should  specify  an  actual 
amount  for  the  adjustment. 

C.  Minimum  CCC  Sales  Price  for 
Additional  Peanuts  Sold  for  Export 
Edible  Use 

A  minimum  price,  at  which 
additional  peanuts  ovimed  or  controlled 


by  CCC  may  be  sold  for  use  as  edible 
peanuts  in  export  markets,  is  expected 
to  be  announced  on  or  before  February 
15. 1994.  at  the  same  time  that  the  quota 
and  additional  peanut  support  levels  for 
the  1994  crop  are  announced.  The 
announcement  of  that  price  provides 
producers  and  handlers  with 
information  to  facilitate  the  negotiation 
of  private  contracts  for  the  sale  of 
additional  peanuts. 

An  overly  high  price  may  create  an 
unrealistic  expectation  of  high  pool 
dividends  and  discourage  private  sales. 
If  too  low.  the  minimum  price  could 
have  an  unnecessary,  adverse  affect  on 
prices  paid  to  producers  for  additional 
peanuts. 

It  is  proposed  that  the  minimum  price 
at  which  1994-crop  additional  peanuts 
owned  or  controlled  by  CCC  may  be 
sold  for  use  as  edible  peanuts  in  export 
markets  be  established  at  $400  per  st. 
unchanged  from  the  1993  crop.  This 
level  will  provide  price  stability  for 
additional  peanuts  sold  under  contract 
and  provide  some  assurance  to  handlers 
that  CCC  will  not  undercut  the  handlers' 
export  contracting  efforts  by  offerings  of 
additional  peanuts  for  export  edible  sale 
below  the  historic  minimum  sales  price. 

Accordingly,  comments  are  requested 
with  respect  to  these  foregoing  issues. 

List  of  Subjects 

7  CFR  Part  729 

Poundage  quotas.  Peanuts.  Penalties. 
Reporting  and  recordkeeping 
requirements. 


7  CFR  Part  1421 

Grains,  Loan  programs — agriculture. 
Oilseeds,  Peanuts.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements,  Soybeans.  Surety  bonds. 
Warehouses. 

Accordingly,  it  is  proposed  that  7  CFR 
parts  729  and  1421  be  amended  as 
follows: 

PART  729— PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  729  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301, 1357  etseq., 
1372. 1373. 1375:  7  U.S.C.  1445C-3. 

2.  Section  729.214  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  729.21 4    National  poundage  quota. 

(d)  The  national  poundage  quota  for 
quota  peanuts  for  marketing  year  1994 
is  1,350,000  short  tons. 
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PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

3.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U  S  C.  1421,  1423.  1425. 
1441Z.  1444f-l.  1445b-3a.  1445C-3.  1445e. 
and  1446f;  15  U.S.C.  714b  and  7l4c. 

4.  Section  1421.27  is  amended  by: 

A.  Removing  the  word  "and"  at  the 
end  of  paragraph  (a}(2}(ii), 

B.  Removing  the  period  at  the  end  of 
paragraph  (a)(2)(iii)  and  inserting  a 
semicolon  in  its  place,  and 

C.  Adding  paragraph  a(2)(iv)  to  read 
as  follows: 

§  1421.27    Produc«r-handl«r  purchases  of 
additional  peanuts  pledged  as  collateral  for 
a  loan. 

(a)"   •   * 
(2).   .   . 

(iv)  The  1994  minimum  CCC  sales 
price  for  additional  peanuts  sold  for 
export  edible  use  is  $400  per  short  ton. 
•        *        •        •        • 

Signed  at  Washington,  DC  on  November 
24,  1993. 
Bruce  R.  Weber. 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc  93-29314  Filed  11-24-93;  3:15  pml 

BILUNG  CODE  3410-0S-# 


Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  AO-370-A5;  FV93-930-1J 

Proposed  Tart  Cherry  Marketing 
Agreement  and  Order;  Promulgation 
Hearing 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice  of  public  hearings  on 
proposed  marketing  agreement  and 
order. 

SUMMARY:  Notice  is  hereby  given  of 
public  hearings  to  be  held  to  consider  a 
proposed  marketing  agreement  and 
order  to  cover  tart  cherries  grown  in  the 
States  of  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah. 
Washington  and  Wisconsin.  The 
proposed  agreement  and  order  would 
authorize  volume  regulation,  grade,  size, 
maturity,  pack  and  container  regulations 
including  mandatory  inspection.  The 
proposed  order  would  also  authorize 
production,  processing  and  marketing 
research  and  promotion  projects.  The 
proposal  was  submitted  by  the  Cherry 
Marketing  Institute  (CMI).  a  major 
industry  organization,  on  behalf  of 


interested  cherry  growers  and 
processors  (handlers).  The  program 
would  be  financed  by  assessments 
levied  on  handlers.  The  assessment  rate 
would  be  established  by  the  Secretary  of 
Agriculture,  based  on  the 
recommendation  of  a  committee  that 
would  administer  the  program.  The 
committee,  appointed  by  the  Secretary, 
would  be  composed  of  18  members  (17 
growers  and  handlers  and  a  public 
member). 

DATES:  A  hearing  will  be  held  in  Grand 
Rapids,  Michigan,  beginning  on 
December  15, 1993.  at  9  a.m.  Additional 
sessions,  if  necessary,  will  be  held  on 
December  16  and  17.  beginning  at  9  a.m. 
ADDRESSES:  The  hearings  will  be  held  at 
the  Holiday  Inn/East.  3333  28th  Street. 
SE.,  Grand  Rapids.  Michigan. 
Additional  hearings  on  the  proposed 
tart  cherry  marketing  order  will  be  held 
in  Provo.  Utah;  Rochester.  New  York; 
and  Portland.  Oregon.  Dates  and 
locations  for  these  hearings  will  be 
determined  and  publicly  announced  at 
a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  R.  Charles  Martin  or  Kenneth  G. 
Johnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  room  2523-S, 
AMS.  USDA.  P.O.  Box  96456. 
Washington.  DC  20090-6456; 
telephone  number  (202)  720-5053. 

(2)  Robert  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA. 
1220  SW.  Third  Avenue,  room  369. 
Portland,  Oregon.  97204;  telephone: 
(503) 326-2725. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  governed  by  the  provisions  of 
sections  556  and  557  of  title  5  of  the 
United  States  Cckie  and  is  therefore 
excluded  from  the  requirements  of 
Executive  Order  12866.  The  hearings  are 
called  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (Act),  as  amended  (7  U.S.C.  601 
et  seq.).  and  applicable  rules  of  practice 
and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  part  900). 

The  Regulatory  Flexibility  Act  (95 
U.S.C.  601  et  seq.)  applies,  and  seeks  to 
ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  informational  requirements  of  the 
program  are  tailored  to  the  size  and 
nature  of  small  businesses.  Interested 
persons  are  invited  to  present  evidence 
at  the  hearings  on  the  informational 
requiren:ents  and  probable  economic 
impact  of  the  proposal  on  small 
businesses. 


The  marketing  agreement  and  order 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  They  are  not  intended  to 
have  retroactive  effect.  If  adopted,  the 
proposed  agreement  and  order  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
theproposal. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
wath  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruhng 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Proponents  of  the  order  contend  that 
tart  cherries,  more  than  any  other 
horticultural  crop,  are  subject  to  severe 
swings  in  production  due  to  climatic 
factors.  In  1991,  tart  cherry  production 
reached  190  million  pounds  whereas 
production  in  1992  totalled  334  million 
pounds.  The  proponents  developed  the 
proposed  marketing  order  as  a  means  of 
stabilizing  supply  conditions, 
expanding  markets  for  tart  cherries,  and 
improving  grower  returns. 

On  October  8. 1993,  the  Department 
issued  a  press  release  to  announce  the 
receipt  of  the  proposal  submitted  by  the 
CMI  and  to  provide  the  opportunity  for 
interested  parties  to  submit  additional 
or  alternative  proposals  through 
November  8.  The  Department  received 
six  written  responses  to  the  press 
release  announcement  concerning  the 
proposal  to  establish  a  red  tart  cherry 
marketing  order.  Some  of  the  responses 
contained  additional  or  alternative 
proposals. 

Mr.  Calvin  C.  Lutz,  a  tart  cherry 
grower,  Kaleva,  Michigan, 
recommended  that  the  Department  hold 
hearings  on  the  proposed  marketing 
order  as  soon  as  possible,  and  that  the 
marketing  order  be  made  effective  for 
the  1994  crop.  The  U.S.  Department  of 
Justice  (DOJ)  urged  the  Department  to 
reject,  without  hearings,  the  CMI 
proposal  or  any  other  marketing  order 
proposal  that  would  impose  volume 
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controls.  The  DOJ  also  opposed  those 
provisions  in  the  proposed  marketing 
order  providing  for  minimum  quality 
standards  for  tart  cherries.  The  DOJ  did 
not  oppose  that  part  of  the  proposed 
order  providing  for  the  establishment  of 
market  research  and  promotional 
activities. 

The  remaining  four  responses  to  the 
press  release  announcement  contained 
additional  or  alternative  proposals  or 
recommendations  concerning 
provisions  of  the  CMI  proposal. 
However,  no  specific  regulatory 
language  was  provided.  Accordingly, 
included  in  this  notice  of  bearing  is  a 
discussion  of  these  four  responses. 

Submitted  by  Mr.  Lee  Schrepel, 
Chairman,  Oregon  Tart  Cherry 
Association 

(Note:  While  Mr.  Schrepel  submitted  no 
specific  regulatory  language,  his  proposals 
referenced  certain  sections  of  the  CMI 
proposal  under  consideraUon.  His  references 
are  included  in  the  following  summary.) 

(1)  The  Department  should  not  issue 
a  marketing  order  for  tart  cherries; 

(2)  If  a  marketing  order  for  tart 
cherries  is  issued,  all  red  tart  cherry 
producing  states  other  than  Michigan, 
New  York.  Pennsylvania.  Utah  and 
Wisconsin  should  be  permanently 
excluded  and  exempted  from  any  and 
all  terms  of  the  order; 

(3)  Hot  pack,  pie  filling,  and  culls 
should  also  be  addressed  in  the  listing 
of  products  defining  a  handler 
(§930.10); 

(4)  Any  district  in  which  the  annual 
production  dwrindles  to  an  average  of 
five  million  pounds  should  be 
permanently  exempted  from  the  terms 
ofthe  order  (§930.14); 

(5)  Evaiy  district  should  at  least  have 
both  a  grower  and  a  processor 
representative  {§930.20); 

(6)  Equal  representation  should  be 
given  to  all  the  districts  on  a  15-member 
Board  (§930.20): 

(7)  One  or  two  year  terms  of  office  for 
Board  members  (§  930.22); 

(8)  A  grower  who  has  his  crop  (all  or 
part)  custom-processed,  and  retains  title 
to  the  finished  product  to  sell  in 
competition  with  other  processors, 
should  also  be  allowed  to  vote  as  a 
handler  if  he  is  assuming  the  risk 
normally  associated  with  the  processor  . 
(§930.23); 

(9)  Handlers  who  do  not  hold  title  to 
the  product  but  process  and  sell  the 
product  for  a  fee  (i.e..  custom  packers) 
should  also  have  the  same  rights  and 
privileges  as  other  processors  (§  930.23); 

(10)  A  grower-handler  should  be  able 
to  serve  as  either  a  grower  or  handler 
member  on  the  Board  (§  930.23); 


(11)  The  Board  should  be  responsible 
for  the  cost  of  attendance  at  all  meetings 
by  members  and  alternates  to  the  Board 
(§§930.27  and  930.32); 

(12)Omit§930.30(s); 

(13)  A  quorum  should  be  defined  as 
14  members  or  three- fourths  of  the  full 
membership  ofthe  Board.  Actions 
involving  the  enactment  of  supply 
control,  assessment  levels  and  changes 
in  procedures  and  qualifications  for 
inspections  and  grading  should  require 
passage  by  at  least  a  two-thirds 
affirmative  vote  of  the  entire  Board 

(§  930.31(a)); 

(14)  Assessments  for  reimbiu^ement 
of  storage  costs  should  only  be  levied 
upon  product  produced  in  States  which 
are  under  supply  regulation  for  that 
respective  season  (§  930.41(c)); 

(15)  Assessment  rates  should  be 
established  based  upon  some 
relationship  of  product  value  after 
initial  processing  to  grower  price  or 
pound  of  raw  product  from  5ie  grower. 
These  rates  should  be  stipulated  as  a 
fixed  formula  relating  to  raw  product 
equivalent  pounds.  All  products 
identified  in  §  930.10  should  be  listed, 
with  provisions  for  additions  and 
variations  not  ciurently  identified 
(§930.41); 

(16)  Exemptions  should  be  provided 
for  very  small  handlers,  very  small 
packs  and  special  packs  for  which 
grading  may  be  inappropriate. 
Inspection  costs  should  be  assumed  by 
the  Board  or  a  fixed  cost  per  pound 
should  be  established  each  year  that 
will  apply  to  all  participants  (§  930.44(a) 
and  (b)); 

(17)  Grading  of  finished  product 
should  only  be  required  of  product 
entering  the  inventory  reserve 
(§930.44); 

(18)  Include  a  provision  for  paid 
advertising  (§  930.48); 

(19)  The  desirable  carry-out  inventory 
should  be  a  fixed  percentage  (20%)  of 
average  annual  sales.  Formulas  used  in 
establishing  volume  regulations  should 
encourage  market  growrth  by  at  least 
10%  per  year.  Unregulated  states  should 
be  deducted  from  the  USDA  crop 
estimate  before  an  optimum  supply  is 
established  (§  930.50(a)  and  (b)); 

(20)  July  1  should  not  be  fixed  as  the 
date  by  which  the  Board  must  fix  a 
preliminary  free  market  tonnage 
percentage  (§930.50); 

(21)  The  suggested  formula  for 
establishment  of  the  preliminary  free 
market  percentage  should  allow  for  the 
desirable  carry-in  to  the  next  season 
(§930.50); 

(22)  The  proposal  for  volume  control 
should  be  rejected  (§  930.50); 


(23)  Western  handlers  should  be 
excluded  from  the  provisions  of 
§930.50; 

(24)  The  reserve  tonnage  that  can  be 
sold  as  free  tonnage  should  be 
equivalent  to  at  least  an  additional  20% 
ofthe  average  sales  ofthe  prior  three 
years  and  should  be  automatic  rather 
than  at  the  option  of  the  Board 

(§  930.50(g)); 

(25)  Do  not  cap  the  primary  reserve  at 
50  miUion  pounds  (§  930.50(i)); 

(26)  Section  930.50(k)  ofthe  proposed 
order  should  be  deleted; 

(27)  Section  930.52  should  be  revised 
to  use  production  of  20  million  pounds. 
This  exemption  figure  should  be 
allowed  to  increase.  A  district  should  be 
subject  to  volume  control  only  during 
years  of  production  greater  than  that 
specified  in  §  930.52(a).  and  not 
permanently  under  the  hfe  of  the  order 
(§930.52); 

(28)  Automatic  regulation  under  the 
order  should  be  based  on  an  estimated 
crop  of  200  percent  of  production 
during  1989  through  1992  (§  920.52(c)); 

(29)  If  the  trigger  for  regulation  is  to 
be  150  percent  (or  200  percent)  of 
certain  crop  years,  the  trigger  for 
permanent  involvement  should  tie  that 
increase  concretely  to  an  increase  of  150 
percent  (or  200  percent)  in  producing 
acreage  and  processing  plant  capacity 

(§  930.52(d)); 

(30)  Grovrth  in  sales  nationwide  in  all 
market  segments  should  allow  for  a 
proportionate  increase  in  each  segment 
of  processed  product.  The  same  should 
be  the  case  for  uses  which  are  currently 
"secondary".  If  the  productive  capacity 
in  a  particular  district  decreases, 
meaning  less  productive  acreage  and 
processing  capacity,  that  district  should 
have  a  relaxed  trigger  threshold 

{§  930.52(e)); 

(31)  Section  930.53  should  be 
omitted; 

(32)  Handlers  should  be  able  to 
dispose  of  cherries  in  the  inventory 
reserve  by  destruction  without  authority 
being  granted  by  any  other  party.  Such 
action  should  then  be  communicated  to 
the  Board  (§  930.55(a)); 

(33)  Allow  for  releases  from  the 
reserve  in  different  areas  at  different 
times,  based  upon  availability  of  local 
unrestricted  product  (§  930.55(b); 

(34)  In  §  930.56(b).  the  forms  of 
cherries  cited  should  conform  to  those 
listed  in  §  930.10.  Handlers  should  be 
allowed  the  flexibility  to  determine 
what  form  they  wish  to  hold  as  primary 
inventory  reserve.  The  Board  should  not 
have  the  authority  to  limit  segments  in 
the  reserve  by  type  or  product; 

(35)  The  Board  should  only  have  the 
authority  to  regulate  quality  as  it  relates 


63110  Fedgral  Rcgirter  /  Vol.  58,  No.  228  /  Tuesday.  November  30.  1993  /  Proposed  Rules 


to  what  is  reserved  from  the  market 
(§  930.561c)); 

(36)  Charitable  purposes  should  be 
allowed  under  §  930.59(b): 

(37)  No  authority  should  be  provided 
to  allow  handlers  to  transfer  their  equity 
in  the  primary  inventory  reserve 

(§  930.61(a)); 

(38)  The  phrase  "for  any  other  use" 
should  be  omitted  from  §930.63.  Any 
handler  processing  one  million  pounds 
or  less  per  season  should  be  exempt 
from  regi.ilation,  includuig  reporting  and 
recordkewpifg  requirements; 

(39)  Referenda  for  continuation  of  the 
order  should  require  the  support  of  two- 
thirds  of  all  known  growers  by  number 
and  representing  two-thirds  of  the  total 
volume  by  weight  of  the  most  current 
crop  season  within  the  seven  districts 
herein  estab'ished.  Support  of  the 
handlers  must  be  shown  to  the  same 
extent  (two-thirds  by  number  of  ail 
known  handlers  and  representing  two- 
thirds  of  the  total  volume  bv  weight  of 
raw  product  procesged)  (§930  H3(c)); 

(40)  Continuance  referenda  should  be 
held  at  every  fourth  anniver<.ary  of 
enactment  of  the  order  (§930  8'?(d). 

Submitted  by  Mr.  James  G.  Fuileton. 
President,  Ridgecrest  Fruit  Corporation, 
Wenatchee,  Washington 

(1)  The  Slate  of  Washington  should  be 
excluded  from  any  Federal  marketing 
order  for  tart  cherries. 

Submitted  by  Mr.  Roy  J.  Dukesherer, 
Benton  Harbor.  Michigan 

(1)  The  Federal  government  shall 
rogister  all  cherry  producers  and  the 
election  shall  be  by  secret  ballot.  One 
vote  shall  be  given  to  the  person  or 
entity  who  owns  the  cherry  trees  and 
has  produced  one  crop  from  these  trees. 
One  person  shall  have  only  one  vote. 

(2)  The  USDA  shall  monitor  the 
collection  and  disbursement  of  "check- 
ofT'  funds.  Money  collected  shall  not  be 
granted  to  private  organizations 
specifically  named  in  this  act  (i.e.,  the 
Cherry  Marketing  Institute  and  the  Red 
Tart  Cherry  Growers  Division  of  the 
Michigan  Agricultural  Commodities 
Marketing  Association); 

(3)  Only  Grade  "A"  cherries  shaU  be 
frozen.  All  substandard  cherries  shall  be 
juiced  or  destroyed. 

Submitted  by  Mr.  David  A  Pahl, 
President,  Northwest  Food  Prtxressors 
Association 

(1)  Exempt  the  States  of  Oregon  and 
Washington  from  any  Federal  marketing 
order  for  red  tait  cherries. 

None  of  the  recommendations  or 
proposals  discussed  herein  have 
received  approval  by  the  Secretary  of 
Agriculture. 


Testimony  is  invited  at  the  hearings 
on  the  proposed  order  and  on  all  the 
recommendations  and  proposals 
contained  in  this  notice,  as  well  as  any 
appropriate  modifications  or 
alternatives. 

The  hearings  will  be  held  for  the 
purposes  of: 

(a)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
whirii  relate  to  the  proposed  marketing 
agreement  and  order  and  to  any 
appropriate  modifications  thereof; 

(b)  Determining  whether  the  handling 
of  fart  cherries  produced  in  the 
production  area  is  in  the  ciurent  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs  or  affects 
interstate  or  foreign  commerce; 

(c)  Determining  whether  there  is  a 
need  for  a  marketing  agreement  and 
order  for  tart  cherries; 

(d)  Determining  the  economic  impact 
of  the  proposed  marketing  agreement 
and  order  on  the  Industry  in  the 
production  area  and  on  th»  public 
affected  by  such  a  program; 

(e)  Determining  whether  the  proposed 
marketing  agreement  and  order  or  any 
appropriate  modification  of  them  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  should  have  prepared  testimony 
available  for  presentation  at  the  hearing. 

From  the  time  this  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units: 

Office  of  the  Secretary  of  Agriculture; 
Office  of  the  Administrator,  Agricultural 
Marketing  Service;  Office  of  the  General 
Counsel;  and  the  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Provisions  of  the  CMI  proposed 
marketing  agreement  and  order  follow. 
Those  sections  identified  with  an 
asterisk  (*)  apply  only  to  the  proposed 
marketing  agreement,  and  are  proposed 
by  the  A^cultural  Marketing  Service. 

List  of  Subjects  in  Proposed  7  CFR  Part 
930 

Marketing  agreements  and  orders,  tart 
cherries.  Michigan,  Now  York,  Oregon. 


Pennsylvania,  Utah.  Washington. 
Wisconsin. 

The  marketing  agreement  and  order 
proposed  by  the  Cherry  Marketing 
Institute  would  add  a  new  part  930  to 
read  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  MICHIGAN,  NEW  YORK, 
PENNSYLVANIA,  OREGON,  UTAH, 
WASHINGTON  AND  WISCONSIN 

Sec 

930.1  Act. 

930.2  Board. 

930.3  Cherries 

930.4  Crop  year. 

930.5  Department  or  USDA. 

930.6  District. 

930.7  Fiscal  period. 

930.8  Free  market  tonnage  percentage 
cherries. 

930.9  Grower. 

930.10  Handle. 

930.11  Handler. 

930.12  Person. 

930.13  Primary  Inventory  reserve. 
930  14  Production  area. 

93a  1 5  Restricted  percentage  cherries. 

930.16  Sales  constituency. 

930.17  Secondary  inventory  reserve. 

930.18  Secretary. 

Administrative  Body 

930.20  Establishment  and  membership. 

930.21  Reestablishment 

930.22  Term  of  office. 

930.23  Nomination  and  election. 

930.24  Appointment. 

930.25  Acceptance. 

930.26  Vacancies. 

930.27  Alternate  members. 

930.28  Eligibility  for  membership  on  Cherry 
Industry  Administrative  Board. 

930  29  Powers. 

930.30  Duties. 

930.31  Procedure. 

930.32  Expenses  and  compensation 

Expense*  ftnd  AasnsmetOa 

93040    Expenses. 

930.41  Assessments. 

930.42  Accounting. 

Quality  Control 

930.44     Quality  ConUol. 

Research,  Market  Development  and 
Promotion 

930.48    Research,  Market  Development  and 
Promotion. 

Regulations 

930.50  Marketing  policy. 

930.51  Issuance  of  volume  regulations. 

930.52  Establishment  of  dlstricu'subject  to 
volume  regulations. 

930.53  Issuance  of  regulations. 

930.54  Modification,  suspension,  or 
termination  of  regulations. 

930.55  Prohibition  on  the  use  or  disposilion 
of  inventory  reserve  chenries. 

930.56  Primary  inventory  reserves. 

930.57  Off-premise  inventory  reserve. 

930.58  Secondary  inventory  reserve. 

930.59  Grower  diversion  privilege. 
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Sec 

930.60 

930.61 

930.62 

930.63 

93064 


Handler  diversion  privilege. 

Equity  holders. 

Handler  compensation 

Exemptions. 

Expansion  of  production  area. 


Reports  and  Records 

930.70 
930.71 
930.72 
930.73 


Reports. 

Records. 

Verification  of  reports  and  records. 

Confidential  information. 


Miscellaneous  Provisions 

930.80  Compliance. 

930.81  Right  of  the  Secretary. 

930.82  Effective  time. 

930.83  Termination. 

930.84  Proceedings  after  termination. 

930.85  Effect  of  termination  or  amendment. 

930.86  Duration  of  immunities. 
93087  Agents. 

930.88  Derogation. 

930.89  Personal  liability. 

930.90  Separability. 

930.91  Amendments. 

930.92  Counterparts. 

930.93  Additional  parties. 

930  94    Order  with  marketing  agreement 
Authority:  7  U.S.C.  601. 

§930.1     Act. 

Act  means  Public  Act  No.  10.  73d 
Congress  (May  12. 1933),  as  amended, 
and  as  reenacted  and  amended  by  the 
Agriculture  Marketing  Agreement  Act  of 
1937,  as  amended  (48  Stat.  31,  as 
amended.  68  Stat.  906.  1047;  7  U.S.C. 
601,  et  seq.). 

§930.2    Board 

Board  means  the  Cherry  Industry 
Administrative  Board  established 
pursuant  to  §930.20. 

§930.3    Cherries. 

Cherries  means  all  cherries  grovm  in 
the  production  area  classifled 
botanically  as  Pnmus  cerasus. 

§930.4    Crop  year. 

Crop  year  means  the  12-month  period 
beginning  on  July  1  of  any  year  and 
ending  on  June  30  of  the  following  year, 
or  such  other  period  as  the  Board,  with 
the  approval  of  the  Secretary,  may 
establish. 

§930.5    Department  or  USDA. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

§930.6    District 

District  means  the  applicable  one  of 
the  subdivisions  of  the  production  area 
described  in  §  930.20(c).  or  such  other 
subdivisions  as  may  be  established 
pursuant  to  §  930.21,  or  any  subdivision 
added  pursuant  to  §  930.64. 

§930.7    Fiscal  period. 

Fiscal  period  is  synonymous  with 
fiscal  year  and  means  the  12-month 


period  beginning  on  July  1  of  any  year 
and  ending  on  June  30  of  the  following 
year,  or  such  other  period  as  the  Board, 
with  the  approval  of  the  Secretary,  may 
establish:  Provided,  That  the  initial 
fiscal  period  shall  begin  on  the  effective 
date  of  this  part. 

§  930.8    Free  martcet  tonnage  percentage 
cherries. 

Free  market  tonnage  percentage 
cherries  means  that  proportion  of 
cherries  handled  in  a  crop  year  which 
are  free  to  be  marketed  in  normal 
commercial  outlets  in  that  crop  year 
imder  any  volume  regulation 
established  pursuant  to  §930.50  or 
§  930.51  and.  in  the  absence  of  a 
restricted  percentage  being  established 
for  a  crop  year  pursuant  to  §  930.50  or 
§  930.51.  all  cherries  received  by 
handlers  in  that  crop  year. 

§93a9    Grower. 

Grower  is  synonymous  with 
"producer"  and  means  any  person  who 
produces  cherries  to  be  marketed  in 
canned,  frozen,  or  other  processed  form 
and  who  has  a  proprietary  interest 
therein. 

§930.10    Handle. 

Handle  means  to  brine,  can, 
concentrate,  freeze,  dehydrate,  pit,  press 
or  puree  cherries,  or  in  any  other  way 
convert  cherries  commercially  into  a 
processed  product  or  obtain  from 
growers  diversion  certificates  issued 
pursuant  to  §  930.59,  or  otherwise  place 
cherries  into  the  current  of  commerce 
within  the  production  area  or  from  the 
area  to  points  outside  thereof:  Provided. 
That  the  term  "handle"  shall  not 
include,  (a)  the  brining,  canning, 
concentrating,  freezing,  dehydration, 
pitting,  pressing  or  the  converting,  in 
any  other  way.  of  cherries  into  a 
processed  product  for  home  use  and  not 
for  resale;  or  (b)  the  diversion  of  cherries 
pursuant  to  §  930.60.  into  a  processed 
product,  or  (c)  the  transportation  within 
the  production  area  of  cherries  from  the 
orchard  where  grown  to  a  processing 
facility  located  within  such  area  for 
preparation  for  market;  or  (d)  the 
dehvery  of  such  cherries  to  such 
processing  facility  for  such  preparation; 
or  (e)  the  sale  or  transportation  of 
cherries  by  a  producer  to  a  handler  of 
record  wiUiin  the  production  area. 

§930.11    Handlw. 

Handler  means  any  person  who  first 
handles  cherries  or  causes  cherries  to  be 
handled. 

§93ai2    Peraon. 

Person  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 


§930.13    Primary  inventory  reserve. 

Primary  inventory  reserve  means  that 
portion  of  handled  cherries  that  are 
placed  into  inventory  in  accordance 
with  any  restricted  percentage 
established  pursuant  to  §  930.50  or 
§  930.51  and  for  which  the  storage  costs 
are  paid,  via  reimbursement,  to  the 
handler  holding  such  cherries. 

§930.14    Production  area. 

Production  area  means  the  States  of 
Michigan.  New  York.  Pennsylvania, 
Oregon.  Utah.  Washington  and 
Wisconsin  and  any  other  state  in  which 
the  annual  production  of  cherries,  as 
defined  in  §930.3.  reaches  five  million 
poimds  and  such  state  is  added  to  the 
production  area  "pursuant  to  §930.64  of 
this  part. 

§  930. 1 5    Restricted  percentage  cherries. 

Restricted  percentage  cherries  means 
that  proportion  of  cherries  handled  in  a 
crop  year  which  must  be  either  placed 
into  inventory  in  accordance  with 
§  930.56  or  §  930.58  or  otherwise 
diverted  in  accordance  with  §  930.60 
and  thereby  withheld  from  marketing  in 
normal  commercial  outlets  in  that  crop 
year  under  any  volume  regulation 
established  pursuant  to  §  930.50  or 
§930.51. 

§  930. 1 6    Salea  constituency. 

Sales  constituency  means  a  common 
marketing  organization  or  brokerage 
firm  or  individual  representing  a  group 
of  handlers  or  growers. 

§930.17    Secondary  inventory  reserve. 

Secondary  inventory  reserve  means 
any  portion  of  handled  cherries 
voluntarily  placed  into  inventory  by  a 
handler  under  §  930.58. 

§930.18    Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  U.S. 
Department  of  Agriculture  to  whom 
auUiority  has  hereto^re  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  the  Secretary's  stead. 

Administrative  Body 

§930.20    Establishment  w)d  memt>ershlp. 

(a)  There  is  hereby  established  a 
Cherry  Industry  Administrative  Board 
(Board)  consisting  of  18  members. 
Seventeen  of  these  members  shall  be 
qualified  growers  and  handlers  selected 
pursuant  to  this  part,  each  of  whom 
shall  have  an  alternate  having  the  same 
qualifications  as  the  member  for  whom 
the  person  is  an  alternate.  The 
remaining  member  of  the  Board,  for 
whom  there  shall  be  no  alternate,  shall 
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be  elected  by  the  Board  from  the  general 
public. 

(b)  District  representation  on  the 
Board  shall  be  as  follows: 

District  1:  Two  grower  members  and 
two  handler  members. 

District  2:  One  grower  member  and 
two  handler  members. 

District  3:  One  grower  member  and 
one  handler  member. 

District  4:  One  grower  member  and 
one  handler  member. 

District  5:  One  member  who  may  be 
either  a  grower  or  handler  member. 

District  6:  One  member  who  may  be 
either  a  grower  or  handler  member. 

District  7:  One  grower  member  and 
one  handler  member. 

District  8:  One  member  who  may  be 
either  a  grower  or  handler  member. 

District  9:  One  member  who  may  be 
either  a  grower  or  handler  member. 

(c)  Upon  the  adoption  of  this  part,  the 
production  area  shall  be  divided  into 
the  following  described  subdivisions  for 
purposes  of  this  section: 

District  1— Northern  Michigan:  that 
portion  of  the  State  of  Michigan  whidi 
is  north  of  a  line  drawn  along  the 
northern  boundary  of  Mason  County 
and  extended  east  to  Lake  Huron. 

District  2— Central  Michigan:  that 
portion  of  the  State  of  Michigan  which 
is  south  of  District  1  and  north  of  a  line 
drawn  along  the  southern  boundary  of 
Muskegon  County  and  extended  east  to 
Lake  Huron. 

District  3 — Southern  Michigan:  "Hiat 
portion  of  the  State  of  Michigan  not 
included  in  Districts  1  and  2, 

District  4— The  State  of  New  York. 

District  5 — The  State  of  Oregon. 

District  6— The  State  of  Pennsylvania. 

District  7— The  State  of  Utah. 

District  8— The  State  of  Washington. 

District  9— The  State  of  Wisconsin. 

(d)  The  ratio  of  grower  to  handler 
representation  in  District  2  shall 
alternate  each  time  a  term  expires  of  a 
Board  member  from  that  representative 
group  having  two  seats  from  that 
district.  During  the  initial  period  of  the 
order,  the  ratio  shall  be  as  designated  in 
subsection  (b)  above. 

(e)  Board  members  from  Districts  5,  6, 
8  and  9  may  be  either  grower  or  handler 
members  and  will  be  nominated  and 
elected  as  outlined  in  §  930.22. 

(f)  In  those  districts  having  more  than 
one  seat  on  the  Board,  not  more  than 
one  voting  Board  member  may  be 
elected  from  a  single  sales  constituency. 
There  is,  however,  no  prohibition  on  the 
number  of  voting  Board  members  from 
differing  districts  that  may  be  elected 
from  a  single  sales  constituency  which 
may  have  operations  In  more  than  one 
district.  However,  as  provided  in 

§  930.22,  a  handler  may  only  nominate 
Board  members  and  vote  in  one  district. 


(g)  Subject  to  the  approval  of  the 
Secretary,  the  Board  may  annually  elect 
from  among  any  of  its  members  a 
chairperson  and  a  vice-chairperson. 

183021    RMstabUshnwnt 

Districts,  subdivisions  of  districts,  and 
the  distribution  of  representation  among 
growers  and  handlers  within  a 
respective  district  or  subdivision 
thereof,  or  among  the  subdivision  of 
districts,  may  be  reestablished  by  the 
Secretary  based  upon  recommendations 
by  the  Board.  In  recommending  any 
such  changes,  the  Board  shall  consider 
(a)  the  relative  importance  of  new 
producing  areas,  (d)  relative  production. 

(c)  the  geographic  locations  of 
producing  areas  as  they  would  affect  the 
efficiency  of  administration  of  this  part, 

(d)  shifts  in  cherry  production  within 
the  districts  and  the  production  area,  (e) 
changes  in  the  proportion  and  role  of 
growers  and  handlers  within  the 
districts,  and  (f)  other  relevant  factors. 

893022  Term  of  off iM. 

The  term  of  office  of  each  member 
and  alternate  member  of  the  Board, 
except  for  the  public  voting  members, 
shall  be  for  three  fiscal  yeeus:  Provided, 
(a)  that  of  the  nine  initial  members  and 
alternates  from  the  combination  of 
Districts  1,  2  and  3,  one-third  of  such 
Initial  members  and  alternates  shall 
serve  only  one  fiscal  year,  and  one-third 
of  such  members  and  alternates  shall 
serve  only  two  fiscal  years;  and  (b)  that 
one-half  of  the  initial  members  and 
alternates  from  Districts  4  and  7  shall 
serve  only  one  fiscal  year,  and  one-half 
of  such  Initial  members  and  alternates 
shall  serve  two  fiscal  years 
(determination  of  which  of  the  Initial 
members  and  their  alternates  shall  serve 
for  1  fiscal  year,  2  fiscal  years,  and  3 
fiscal  years  shall  be  by  lot).  The  term  of 
office  of  the  public  voting  member  shall 
be  one  fiscal  year.  Members  and 
alternate  members  shall  serve  in  such 
capacity  for  the  portion  of  the  term  of 
office  for  which  they  are  selected  and 
have  qualified  until  their  respective 
successors  are  selected,  have  qualified 
and  are  appointed.  The  consecutive 
terms  of  office  of  members  shall  be 
limited  to  two  3-year  terms,  excluding 
any  initial  term  lasting  less  than  3  years. 
[If  this  part  becomes  effective  on  a  date 
such  that  the  initial  fiscal  period  is  less 
than  six  months  in  duration,  then  the 
tolling  of  the  time  for  purposes  of  this 
section  shall  not  begin  imtil  the 
beginning  of  the  first  12-month  fiscal 
period.) 

893023  Nomination  and  eiaction. 

(a)  Nomination  and  election  of  initial 
and  successor  members  and  alternate 


members  of  the  Board  shall  be 
conducted  through  balloting  distributed 
to  all  eligible  growers  and  handlers  via 
the  U.S.  Post  J  Service. 

(b)  Nomination: 

(1)  In  order  for  a  grower  to  be  on  the 
nomination  ballot,  the  submission  of  the 
nominee's  name  must  be  accompanied 
by  a  petition  form,  to  be  supplied  by  the 
Secretary  or  the  Board,  whicn  contains 
at  least  five  signatures  of  growers 
ehgible  to  vote  in  the  referendum  which 
states  they  are  in  support  of  the 
nominee.  There  is  no  similar  petition 
reouired  for  handler  nominees. 

[2]  Only  growers,  including  duly 
authorized  officers  or  employees  of 
growers,  who  are  eligible  to  serve  as 
grower  members  of  the  Board  shall 
participate  in  the  nomination  of  grower 
members  and  alternate  grower  members 
of  the  Board.  No  grower  shall  participate 
in  the  submission  of  nominees  in  more 
than  one  district  during  any  fiscal 
period.  If  a  producer  produces  cherries 
in  more  than  one  district,  they  shall 
participate  in  the  district  in  which  they 
produce  the  largest  tonnage  of  cherries. 

(3)  Only  handlers,  including  duly 
authorized  officers  or  employees  of 
handlers,  who  are  eligible  to  serve  as 
handler  members  of  tibe  Board  shall 
participate  in  the  nomination  of  handler 
members  and  alternate  handler 
members  of  the  Board.  No  handler  shall 
participate  in  the  selection  of  nominees 
in  more  than  one  district  during  any 
fiscal  period.  If  a  person  is  a  grower  and 
a  grower-handler  only  because  some  of 
their  cherries  were  custom  packed,  but 
they  do  not  own  or  lease  and  operate  a 
processing  facility,  such  person  may 
vote  only  as  a  grower. 

(4)  In  Districts  5.  6,  8  and  9,  both 
growers  and  handlers  may  be  nominated 
for  the  district's  Board  seat.  Grower 
nominations  must  follow  the  petition 
procedure  outlined  in  paragraph  (b)(1) 
of  this  section. 

(5)  All  eligible  growers  and  handlers 
in  all  districts  may  submit  the  name(s) 
of  the  nominee(s)  for  the  public  voting 
member  of  the  Board. 

(6)  After  the  appointment  of  the  initial 
Board,  the  Secretary  or  the  Board  shall 
annoimce  at  least  180  days  in  advance 
when  a  Board  member's  term  is  expiring 
and  shall  solicit  nominations  for  that 
position  in  the  manner  described  in  this 
section.  Nominations  for  such  position 
should  be  submitted  to  the  Secretary  or 
the  Board  not  less  than  120  days  prior 
to  the  expiration  of  such  term. 

(c)  Election: 

(1)  After  receiving  the  nominations, 
the  Secretary  or  the  Board  shall 
distribute  ballots  via  the  U.S.  Postal 
Service  to  all  eligible  growers  and 
handlers  containing  the  names  of  the 
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nominees  by  district  for  the  respective 
seats  on  the  Board,  excluding  the  public 
voting  member  seat.  The  ballots  will 
clearly  indicate  that  grovirers  and 
handlers  may  only  rank  or  otherwise 
vote  for  nominees  in  their  own  district. 

(2)  Except  as  provided  in  paragraph 
(c){4)  of  this  section,  only  growers, 
including  duly  authorized  officers  or 
employees  of  growers,  who  are  eligible 
to  serve  as  grower  members  of  the  Board 
shall  participate  in  the  election  of 
grower  members  and  alternate  groww 
members  of  the  Board.  No  grower  shall 
participate  in  the  election  of  Board 
members  in  more  than  one  district 
during  any  fiscal  period.  If  a  grower 
produce<)  cherries  is  more  than  one 
district,  they  will  participate  in  the 
district  in  which  they  produce  the 
largest  tonnage  of  cherries. 

(3)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  only  handlers, 
including  duly  authorized  officers  or 
employees  of  handlers,  who  are  eligible 
to  serve  as  handler  members  of  the 
Board  shall  participate  in  the  election  of 
handler  members  and  alternate  handler 
members  cf  the  Board.  No  handler  shall 
participate  in  the  election  of  Board 
members  in  more  than  one  district 
during  any  fiscal  period.  If  a  person  is 

a  grower  and  a  grower-handler  only 
because  some  of  their  cherries  were 
custom  packed,  but  they  do  not  own  or 
lease  and  operate  a  processing  facility, 
such  person  may  vote  only  as  a  grov,»er. 

(4)  In  Districis  5.  6,  8  and  9,  grov/ers 
and  handlers  may  vote  for  either  the 
^owar  or  handler  nomineeis)  for  the 
sinele  seat  allocated  to  those  districts. 

(3)  The  members  of  the  Board 
appointed  by  the  Secretary  pursuant  to 
§  930.24  shall,  at  the  first  meeting  and 
whenever  necessary  thereafter,  by  at 
leasl  a  two-thirds  vote  of  the  entire 
Board,  select  an  individual  to  serve  as 
a  pubhc  voting  member  of  the  Board 
from  the  hst  of  nominees  received  from 
growers  and  handlers  pursuant  to 
paragraph  (b)  of  this  section  or  from 
other  persons  nominated  by  the  Beard. 
The  person  selected  shall  be  subject  to 
appointmwit  by  the  Secretary  under 
§930.24. 

§930.24    AppoJntment. 

Ihe  selection  of  aomiaces  made 
piir-iuant  to  §  930.23(c)  shall  be 
presented  to  tho  Secretary  in  a  foimat 
which  iiidicates  the  nominees  by 
district,  with  the  nominee  receiving  the 
highest  number  of  votes  at  the  top  and 
the  number  of  votes  received  being 
clearly  indicated.  The  Secretary  shall 
appoint  from  those  nominees  the  grower 
and  handler  members  of  the  Board  and 
an  alternate  for  each  such  member  on 
the  basis  of  the  representation  provided 


for  in  §  930.20  or  as  provided  for  in  any 
reestablishment  undertaken  pursuant  to 
§  930.21.  The  Secretary  shall  also 
appoint  the  public  voting  member 
elected  by  the  Board  pursuant  to 
§  930.23(d). 

S930utf    Acceptance. 

Each  person  to  be  appointed  by  the 
Secretary  as  a  member  or  as  an  alternate 
member  of  the  Board  shall,  prior  to  such 
appointment,  qualify'  by  advising  the 
Secretary  that  he/she  agrees  to  serve  in 
the  position  for  which  nominated  for 
selection. 

8930.26    Vacanclee. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  appointed  as  a 
member  or  as  an  alternate  member  of 
the  Board  to  qualify,  or  in  the  event  of 
the  death,  removal,  resignadon.  or 
disqualification  of  any  member  or 
alternate  member  of  the  Board,  a 
successor  for  the  unexpired  term  cf  sudi 
member  or  alternate  nsember  of  the 
Board  shall  be  appointed  by  the 
Secretary  from  the  most  recent  li.st  of 
nominations  for  tne  Board  made  by 
individual  growers  and  handlers,  or 
from  nominations  made  by  the  Board, 
which  sppoLntmect  shall  be  ma.je  en 
the  basis  of  representation  provided  for 
in  §  930.20  or  as  provided  for  in  any 
reestablishment  iindertaken  pursuant  to 
§930.21. 

§930.27    AUsmala  membera. 

An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  for 
whom  tliey  serve  as  an  ahemate,  shall 
act  in  the  place  and  stead  of  such 
member  and  perform  such  other  duties 
as  assigned.  However,  if  a  member  is  in 
attendance  at  a  meeting  cf  the  Board,  an 
alternate  member  may  not  act  in  the 
place  and  stead  of  such  member.  In  the 
event  of  the  death,  removal,  resignation, 
or  disqualification  cf  a  member,  liie 
alternate  shall  act  for  the  member  until 
a  successor  for  such  me.Tiber  is 
appointed  and  has  qua.'iSed. 

§  930.28    EtigrSsrtity  for  irwmiersh-p  on 
Chsrry  industry  Admlr.rsirative  SoenJ. 

(a)  Each  grower  member  and  each 
grower  alternate  member  of  the  Board 
shall  be  a  grower,  or  an  officer  or 
employee  of  a  grower,  in  the  district  for 
which  nominated  or  appointed. 

(b)  Each  handler  meraber  and  eacli 
handler  alternate  member  of  the  Board 
shall  be  a  handler,  or  an  officer  or 
employee  of  a  handler,  wlto  owns,  or 
leases,  and  operates  a  dieny  processing 
facility  in  the  district  for  which 
nominated  or  appointed. 
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9930.29 

The  Board  shall  have  the  followmg 
powers:  (a)  To  administer  this  part  in 
accordance  with  its  terms  and 
provisions; 

(b)  To  make  rules  and  regulations  to 
effiactuate  the  terms  and  provisions  of 
this  part; 

(c)  To  receive,  iirvestigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

1930.30    DvtiM. 

The  Board  shall  have,  among  others, 
the  following  duties: 

(a)  To  select  sudi  officers,  Induding 
a  chairperson  and  vice-chairperson,  as 
may  be  necessary,  and  to  define  the 
duties  of  such  officer?  and  the  duties  of 
the  chairperson  and  the  vice- 
chairperson; 

(b)  To  employ  or  contract  with  such 
persons  or  agents  as  the  Board  deems 
necessary  and  to  determine  the  duties 
and  compensaticm  of  such  persons  or 
agents; 

(c)  To  select  committees  and 
subcommittees  of  the  Board  members,  to 
adopt  bylaws,  and  to  adopt  such  rules 
for  the  conduct  of  its  business  as  it  may 
deem  advisable; 

(d)  To  submit  to  the  Secretary  a 
budget  for  each  fiscal  period,  including 
a  report  explaining  the  items  appearing 
therein  and  a  recommendation  as  to  the 
rates  of  assessments  for  such  period; 

(e)  To  keep  minutes,  books,  and 
records  which  will  reflect  all  of  the  acts 
and  transactions  of  the  Board  and  which 
shall  be  subject  to  examination  by  the 
Secretary; 

(f)  To  prepare  periodic  statements  cf 
the  financial  operations  of  the  Board 
and  to  make  copies  of  each  statement 
a\'silable  to  growers  and  handlers  for 
e.xamination  at  the  office  of  the  Bo£rd; 

(g)  To  cause  its  books  to  be  audited  by 
a  certified  pubUc  accountant  at  ieasi 
once  each  fiscal  year  and  at  such  times 
as  the  Secretary  may  request; 

(h)  To  act  as  intermediary  between  the 
Secretarj'  and  any  grotver  or  har;dler 
with  respect  to  the  operations  of  this 
part; 

(i)  To  investigate  and  assembJe  data 
ca  the  growing,  handhng,  and 
marketing  conditions  with  resperl  to 
cherries; 

(j)  To  submit  to  the  Secretary  the  same 
notice  of  meetings  of  the  Board  es  is 
given  to  its  members; 

(k)  To  submit  to  the  Secretary  such 
available  information  as  the  Secretary 
may  request; 

(I)  To  investigate  compliance  with  the 
provisions  of  this  part; 

(m)  To  develop  and  submit  an  annual 
marketing  policy  for  approval  by  the 
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Secretary  containing  the  optimum 
supply  of  cherries  for  the  crop  year 
established  pursuant  to  §  930.50  and 
recommending  such  action(s)  necessary 
to  achieve  such  optimum  supply; 
(n)  To  implement  such  quantity 
regulations  called  for  by  the  marketing 
policy  established  under  §  930  50  and 
established  by  the  Secretary  under 
§  930.51.  including  the  release  of  any 
inventory  reserves; 

(0)  To  provide  thorough 
communication  to  growers  and  handlers 
regarding  the  activities  of  the  Board  and 
to  respond  to  industry  inquiries  about 
Board  activities: 

(p)  To  oversee  the  collection  of 
assessments  levied  under  this  part; 

(q)  To  enter  into  contracts  or 
agreements,  with  the  approval  of  the 
Secretary,  with  such  persons  and 
organizations  as  the  Board  may  approve 
for  the  development  and  conduct  of 
activities,  including  research  and 
promotion  activities,  authorized  under 
this  part  or  for  the  provision  of  services 
required  by  this  part  and  for  the 
payment  of  the  cost  thereof  with  funds 
collected  through  assessments  pursuant 
to  §  930.41  and  income  from  such 
assessments.  Any  such  contract  or 
agreement  shall  provide  that: 

(1)  The  contractors  shall  develop  and 
submit  to  the  Board  a  plan  or  project  or 
schedule  of  services  together  with  a 
budget(s)  which  shall  show  the 
estimated  cost  to  be  incurred  for  such 
plan,  project  or  services; 

(2)  Any  such  plan,  project  or  contract 
shall  become  effective  upon  approval  of 
the  Secretary;  and 

(3)  The  contracting  party  shall  keep 
accurate  records  of  all  of  its  transactions 
and  make  periodic  reports  to  the  Board 
of  activities  conducted  and  an 
accounting  for  funds  received  and 
expended,  and  such  other  reports  as  the 
Secretary  or  the  Board  may  require.  The 
Secretary  or  employees  of  the  Board 
may  audit  periodically  the  records  of 
the  contracting  party. 

(r)  Pending  disbursement  pursuant  to 
its  budget,  the  Board,  with  the  approval 
of  the  Secretary,  may  invest,  in 
accordance  with  applicable 
Departmental  policies,  funds  collected 
through  assessments  authorized  under 
§  930  41  and  income  from  such 
assessments; 

(s)  With  the  approval  of  the  Secretary, 
the  Board  may  establish  standards, 
grades,  or  pack  requirements  for 
cherries  and  for  frozen  and  canned 
cherry  products  after  the  Board  has 
polled  affected  growers  and  handlers; 

(t)  To  borrow  such  funds,  subject  to 
the  approval  of  the  Secretary,  as  are 
necessary  for  administering  its 
responsibilities  and  obligations  under 


this  part.  Assessments  to  become  due  to 
the  Board  may  be  pledged  as  collateral 
against  such  borrowed  funds; 

(u)  To  estabhsh.  with  the  approval  of 
the  Secretary,  such  rules  and  procedures 
relative  to  administration  of  this  part  as 
may  be  consistent  with  the  provisions 
contained  in  this  part  and  as  may  be 
necessary  to  accomplish  the  purjjoses  of 
the  Act  and  the  efhcient  administration 
of  this  part. 

§930.31    Procedure. 

(a)  Twelve  members  of  the  Board, 
including  alternates  acting  for  members, 
shall  constitute  a  quorum  and  any 
action  of  the  Board,  except  the  election 
of  the  public  voting  member,  shall 
require  a  majority  vote  of  those  present. 
As  noted  in  §  930.23(d),  at  least  a  two- 
thirds  vote  of  the  entire  Board  is 
required  for  the  election  of  the  public 
voting  member. 

(b)  The  Board  may  provide  through  its 
own  rules  and  regulations,  subject  to 
approval  by  the  Secretary,  for 
simultaneous  meetings  of  groups  of  its 
members  assembled  at  different 
locations  and  for  votes  to  be  conducted 
by  telephone  or  other  means  of 
communication. 

(c)  All  meetings  of  the  Board  are  open 
to  the  public,  although  the  Board  may 
hold  portions  of  meetings  in  executive 
session  for  the  consideration  of  certain 
business.  The  Board  will  establish 
pursuant  to  rules  and  regulations,  with 
the  approval  of  the  Secretary,  a  means 
of  notification  sufficient  for  a  vast 
majority  of  growers  and  handlers  to 
receive  advance  notice  of  Board 
•Tieetings. 

S  930.32    Expantet  and  compenaatlon. 

The  members  of  the  Board,  and 
alternates  when  acting  as  members  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  necessary  and  reasonable 
expenses,  as  approved  by  the  Board, 
incurred  by  them  in  the  performance  of 
their  duties  under  this  part.  The  Board 
at  its  discretion  may  request  the 
attendance  of  one  or  more  alternates  at 
any  or  all  meetings,  notwithstanding  the 
expected  or  actual  presence  of  the 
respective  meniber(s).  and  may  pay 
expenses  as  aforesaid. 

Expenses  and  Assessments 

§930.40    Expanaes. 

The  Board  is  authorized  to  inoir  such 
expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
the  Board  for  its  maintenance  and 
functioning  and  to  enable  it  to  exercise 
its  powers  and  perform  its  duties  in 
accordance  with  the  provisions  of  this 
part.  The  funds  to  cover  such  expenses 


shall  be  acquired  by  the  levying  of 
assessments  as  provided  for  in  §930.41. 

§930.41    Aaaaaamanta. 

(a)  Separate  assessments  may  be 
levied  upon  handlers  under  this  part  to 
cover  (1)  the  administrative  costs  of  the 
Board;  (2)  storage  costs  of  primary 
inventory  reserve  cherries;  and  (3) 
research,  development  and  promotion 
activities  initiated  by  the  Board  under 
§930.48. 

(b)  Each  separate  assessment  must  be 
approved  by  the  Board  and  the 
Secretary  and  any  notification  or  other 
statement  regarding  assessments 
provided  to  handlers  must  clearly 
indicate  each  individual  assessment  and 
the  purpose  from  paragraph  (a)  for 
which  it  is  being  collected. 

(c)  As  a  pro  rata  share  of  the 
administrative  expenses,  storage  costs, 
or  research,  development  and 
promotion  expenses  which  the 
Secretary  finds  reasonable  and  likely  to 
be  incurred  by  the  Board  during  a  fiscal 
period,  each  handler  shall  pay  to  the 
Board  assessments  on  all  cherries 
handled,  as  the  handler  thereof,  during 
such  period:  Provided.  (1)  the  Board 
may  levy  a  fair  and  reasonable 
assessment  to  cover  the  storage  costs  of 
a  primary  inventory  reserve  prior  to  the 
creation  of  the  first  such  reserve  or 
during  a  subsequent  period  in  which  no 
primary  inventory  reserve  exists;  and  (2) 
a  handler  who  diverts  cherries  through 
approved  methods  or  obtains  grower 
diversion  certificates  issued  pursuant  to 
§  930.59(b)(2)  shall  be  exempt  from  any 
storage  cost  assessment  to  the  extent 
that  the  amount  of  crop  diverted  and/or 
covered  by  grower  diversion  certificates 
offsets  the  amount  of  crop  the  handler 
was  obligated  to  restrict  from  circulation 
in  normal  commercial  outlets  that  year. 

(d)  The  Secretary,  after  consideration 
of  the  advice  and  recommendation  of 
the  Board,  shall  fix  the  rate  of 
assessment  to  be  paid  by  each  handler 
during  the  fiscal  period  in  an  amount 
designed  to  secure  sufficient  funds  to 
cover  the  expenses  which  may  be 
incurred  during  such  period.  At  any 
time  during  or  after  the  fiscal  period,  the 
Secretary  may  increase  the  rate  of 
assessment  in  order  to  secure  sufficient 
funds  to  cover  any  later  finding  by  the 
Secretary  relative  to  the  expenses  which 
may  be  incurred.  Such  increase  shall  be 
applied  to  all  cherries  handled  during 
the  applicable  fiscal  period.  In  order  to 
provide  funds  for  the  administration  of 
the  provisions  of  this  part  during  the 
first  part  of  a  fiscal  period  before 
sufficient  operating  income  is  available 
from  assessments,  the  Board  may  accept 
the  payment  of  assessments  in  advance, 
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and  may  borrow  money  for  such 
purposes. 

(e)  Assessments  not  paid  within  a 
time  prescribed  by  the  Board  may  be 
made  subject  to  intwest  or  late  payment 
charges,  or  both.  The  period  of  time,  rate 
of  interest,  and  late  psyment  charge  will 
be  as  recommended  by  the  Board  and 
approved  by  the  Secretary:  Provided, 
That  when  interest  or  late  payment 
charges  are  in  effect,  they  rfiall  be 
applied  to  all  assessments  not  paid 
within  the  prescribed  period  of  time. 

(f)  Assessments  will  be  calculated  on 
the  basis  of  pounds  of  cherries  handled: 
Provided,  That  the  formula  adopted  by 
the  Board  and  approved  by  the 
Secretary  for  determining  the  rate  of 
assessment  will  compensate  for 
differenres  in  the  number  pounds  of 
cherries  utilized  for  various  cherry 
products  and  the  relative  market  values 
of  such  cherry  products:  Provided 
further.  That  the  formula  adopted 
should  nasult  in  a  rate  of  assessment  for 
juice  chenies  which  is  50  percent  of  the 
rate  for  frozen,  canned  or  other  forms  of 
cherries, 

§  93a  42    Accounting. 

(a)  If.  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  the  Board,  with  the 
approval  of  the  Secretary,  may  carry 
over  all  or  any  portion  of  such  excess 
into  subsequent  fiscal  periods  as 
reserve,  ^ch  reserve  fiinds  may  be  used 
(1)  to  coi-er  any  expenses  authorized  by 
this  part;  and  (2)  to  cover  ne<»ssary 
expenses  of  liquidation  in  the  event  of 
termination  of  this  part.  If  any  such 
excess  isj  not  retained  in  a  reserve,  it 
shall  be  refunded  proportionately  to  the 
handlers  from  whom  the  excess  was 
collected.  The  amount  held  in  reserve 
for  purp<)ses  of  administrative  expenses 
may  not  laxceed  approximately  one 
year's  operational  expenses;  that  held 
for  inventory  reserve  storage  costs  may 
not  exceed  the  estimated  cost  of  a  50 
million  pound  reserve  for  two  years 
unless  additional  reserve  is  approved  by 
the  Secre^ry;  that  held  far  researri  and 
promotion  activities  may  not  exceed 
approxirtately  one  year's  expenditures 
for  such  activities;  or  such  lower  levels 
that  the  Board,  with  the  approval  of  the 
Secretary  may  establish.  Upon 
termination  of  this  part,  any  funds  not 
required  to  defray  the  necessary 
expenses  of  liquidation  shall  be 
disposed  of  in  such  a  manner  as  the 
Secretary  may  determine  to  be 
appropriate:  Provided,  That  to  the  extent 
practicable,  such  funds  shall  be 
returned  pro  rata  to  the  persons  from 
whom  such  funds  were  collected. 

(b)  All  funds  received  by  the  Board 
pursuant  to  the  provisiorts  of  this  part 


shall  be  used  solely  for  the  purpose 
specified  in  this  part  and  shall  be 
accounted  for  in  the  manner  provided  in 
this  part.  The  Secretary  may  at  any  time 
require  the  Board  and  its  nvembers  to 
account  for  all  recefpfs  and 
disbursements. 

Quality  Control 

§930.44    Quality  Control. 

(a)  Quality  standards.  The  Board  may 
establish,  with  the  approval  of  the 
Secretary,  such  minimum  quality  and 
inspection  requirements  applicable  to 
cherries  to  be  handled  and  to  processed 
cherry  products  as  will  contribute  to 
orderly  marketing  or  be  in  the  public 
interest.  If  such  requirenvents  are 
adopted,  no  handler  shall  process 
cherries  into  manufactured  products  or 
sell  manufactured  products  in  the 
current  of  commerce  unless  such 
cherries  and/or  such  products  meet  the 
applicable  requirements  as  evidenced 
by  certification  acceptable  to  the  Board. 
The  Board,  with  the  approval  of  the 
Secretary,  may  establish  rules  and 
regulations  necessary  and  incidental  to 
the  administration  of  this  section. 

(b)  Inspection  and  certification. 
Whenever  the  handling  of  any  cherries 
requires  inspection  pursuant  to  this 
part,  each  handler  who  handles  cherries 
shall  cause  such  cherries  to  be  inspected 
by  the  appropriate  division  of  the 
Department,  and  certified  by  It  as 
meeting  the  applicable  requirements  of 
such  regulation:  Provided.  That 
inspection  and  certification  shall  be 
required  for  cherries  which  previously 
have  been  so  inspected  and  certified 
only  if  such  cherries  hax^  been 
regraded,  resorted,  repackaged,  or  in  any 
other  way  further  prepared  for  market. 
Promptly  after  inspection  and 
certification,  each  stich  handler  shall 
submit,  or  cause  to  be  submitted,  to  the 
Board  a  copy  of  the  certificate  of 
inspection  issued  with  respect  to  such 
cherries. 

Research,  Market  Development  aod 
Promotion 

§  93a  48    Research,  Martlet  Development 
and  Promotion. 

The  Board,  with  the  approval  of  the 
Secretary,  may  establish  or  provide  for 
the  establishment  of  production  and 
processing  research,  market  research 
and  development,  andVor  promotional 
activities  designed  to  assist,  improve  or 
promote  the  efficient  production  and 
processing,  marketing,  distribution,  and 
consumption  of  cherries  subject  to  this 

Eart.  The  expense  of  such  projects  shall 
9  paid  from  ftmds  collected  pvu^uant 
to  this  part  and  the  income  from  such 
funds. 


Regulations 

§930.50    Marketing  policy. 

(a)  Optimum  supply.  On  or  about  July 
1  of  each  crop  year,  the  Board  shall  bold 
a  meeting  to  review  sales  data, 
inventory  data,  current  crop  forecasts 
and  market  conditions  in  order  to 
establish  an  optimum  supply  level  for 
the  crop  year.  The  optimum  supply 
volume  shall  be  calculated  as  TOO 
percent  of  the  average  sales  of  tbe  prior 
three  years  to  which  shall  be  added  a 
desirable  carryout  inventory  not  to 
exceed  20  million  pounds.  This 
optimum  supply  volume  shall  be 
announced  by  the  Board  in  accordance 
with  paragraph  (h)  of  this  section. 

(b)  Preliminary  percentages.  On  or 
about  July  1  of  each  crop  year,  the  Board 
shall  establish  a  preliminary  free  market 
tonnage  percentage  which  shall  be 
calculated  as  follows:  from  the  optimum 
supply  computed  in  persgraph  (a)  of 
this  section,  the  Board  shall  deduct  the 
carryin  inventory  to  determine  the 
tonnage  requirements  (adjusted  to  a  raw 
fruit  equivalent)  for  the  current  crop 
year  which  will  be  divided  by  the 
current  year  USDA  crop  forecast.  If  the 
resulting  quotient  is  100  percent  or 
more,  the  Board  shall  estabbsh  a 
preliminary  free  market  tonnage 
percentage  of  100  percent.  If  the 
quotient  is  less  than  100  piercent,  the 
Board  shall  establish  a  prebminary  free 
market  tonnage  percentage  equivalent  to 
the  quotient,  rounded  to  the  nearest 
whole  percent,  with  the  complement 
being  the  preliminary  restricted 
percentage.  The  Board  shall  announce 
these  preliminary  percentages  in 
accordance  with  paragraph  (h)  of  this 
section. 

(c)  Interim  percentages.  Between  July 
1  and  September  15  of  ?ach  crop  year, 
the  Board  may  modify  the  preliminary 
free  market  tonnage  and  restricted 
percentages  to  adjust  to  the  actual  pack 
occurring  in  the  industry.  The  Board 
shall  announce  any  interim  percentages 
in  accordance  with  paragraph  (h)  of  this 
section. 

(d)  Final  percentages.  No  later  than 
September  15  of  each  crop  year,  the 
Board  shall  review  actual  production 
during  the  current  crop  year  and  make 
such  adjustments  as  are  necessary 
between  free  and  restricted  tonnage  to 
achieve  optimum  supply  and 
recommend  such  final  free  market 
tonnage  and  restricted  percentages  to 
the  Secretary  and  announce  them  in 
accordance  with  paragraph  (h)  of  this 
section.  The  difference  between  any 
final  free  market  tonnage  percentage 
designated  by  the  Secretary  and  100 
percent  shall  be  the  final  restricted 
percentage.  With  its  recommendation. 
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the  Board  shall  report  on  its 
consideration  of  the  fectors  in  paragraph 
(e)  of  this  section. 

(e)  Factors.  When  computing 
preliminary  and  interim  percentages,  or 
determining  final  percentages  for 
recommendation  to  the  Secretary,  the 
Board  shall  give  consideration  to  the 
following  factors: 

(1)  The  estimated  total  production  of 
cherries; 

(2)  The  estimated  size  of  the  crop  to 
be  handled: 

(3)  The  expected  general  quality  of 
such  cherry  production; 

(4)  The  expected  carryover  as  of  July 
1  of  canned  and  frozen  cherries  and 
other  cherry  products; 

(5)  The  expected  demand  conditions 
for  cherries  in  different  market 
segments; 

(6)  Supplies  of  competing 
commodities; 

(7)  An  analysis  of  economic  factors 
having  a  bearing  on  the  marketing,  of 
cherries; 

(8)  The  estimated  tonnage  held  by 
handlers  iu  primary  or  secondary 
inventory  reserves; 

(9)  Any  estimated  release  of  primary 
or  secondary  inventory  reserve  cherries 
during  the  crop  year. 

(f)  Modification.  In  the  event  the 
Board  subsequently  deems  it  advisable 
to  modify  its  marketing  policy,  because 
of  national  emergency,  crop  failure,  or 
other  major  change  in  economic 
conditions,  it  shall  hold  a  meeting  for 
that  purpose,  and  file  a  report  thereof 
with  the  Secretary  within  5  days 
(exclusive  of  Saturdays,  Simdays,  and 
holidays)  after  the  holding  of  such 
meeting,  which  report  shall  show  such 
modification  and  the  basis  therefor. 

(g)  fleseA'e  tonnage  to  sell  as  free 
tonnage.  In  addition,  the  Board  shall, 
after  polling  all  handlers,  make 
available  tonnage  equivalent  to  an 
additional  10  percent,  if  available,  of  the 
average  sales  of  the  prior  3  years  for 
market  expansion.  Polling  of  handlers 
shall  be  weighted  by  the  tonnage  each 
handled  in  the  current  crop  year. 

(h)  Publicity.  The  Board  shall 
promptly  give  reasonable  publicity  to 
growers  and  handlers  of  each  meeting  to 
consider  a  marketing  policy  or  any 
modification  thereof,  and  each  such 
meeting  shall  be  open  to  them.  Similar 
publicity  shall  be  given  to  growers  and 
handlers  of  each  marketing  poUcy  report 
or  modification  thereof,  filed  with  the 
Secretary  and  of  the  Secretary's  action 
thereon.  Conies  of  all  marketing  policy 
reports  shall  be  maintained  in  Oie  office 
of  the  Board,  where  they  shall  be  made 
available  for  examination  by  any  grower 
or  handler.  The  Board  shall  notify 
handlers,  and  give  reasonable  publicity 


to  powers  of  its  computation  of  the 
optimum  supply,  preliminary 
percentages,  and  interim  percentages 
and  shall  notify  handlers  of  the 
Secretary's  action  on  percentages  by 
recistered  or  certified  mail. 

(i)  Restricted  percentages.  Restricted 
percentage  requirements  established 
under  paragraphs  (b),  (c)  or  (d)  of  this 
section  may  be  fulfilled  by  handlers  by 
either  establishing  an  inventory  reserve 
in  accordance  with  §  930.56  or  §  930.58 
or  by  diversion  of  product  in  accordance 
with  §  930.60;  however,  in  years  where 
required,  the  Board  shall  establish  a 
maximum  percentage  of  the  restricted 
quantity  which  may  be  established  as  a 
primary  inventory  reserve  such  that  the 
total  primary  inventory  reserve  does  not 
exceed  50  million  pounds.  Handlers 
will  be  permitted  to  divert  (at  plant  or 
with  grower-diversion  certificates)  as 
much  of  the  restricted  percentage 
requirement  as  they  deem  appropriate, 
but  may  not  establish  a  primary 
inventory  reserve  in  excess  of  the 
percentage  established  by  the  Board  for 
restricted  cherries.  In  the  event  handlers 
wish  to  establish  inventory  reserve  in 
excess  of  this  amount,  they  may  do  so. 
in  which  case  it  will  be  classified  as  a 
secondary  inventory  reserve  and  be 
regulated  accordingly. 

Tj)  Inventory  reserve  release.  In  years 
when  the  expected  availability  bom  the 
current  crop  plus  expected  carryin 
inventory  does  not  fulfill  the  targeted 
availability  of  100  percent  of  the  average 
annual  sales  in  the  prior  3  years,  the 
Board  shall  release  not  later  than 
November  1st  of  the  current  crop  year 
such  volume  from  the  inventory  reserve, 
if  available,  as  will  fulfill  the  targeted 
availability. 

(k)  Adjustments,  free  market  tonnage 
releases.  Should  the  Board  acknowledge 
that  a  bargaining  agency  on  behalf  of 
growers  has  been  established,  the  Board 
shall  be  empowered  to  release  less  than 
100  percent  of  free  market  tonnage  for 
sale  contingent  upon  establishment  of  a 
grower  price.  Such  release  may  be  not 
less  than  65  percent  of  total  fi^e  market 
tonnage  by  September  1  of  the  cxirrent 
crop  year.  In  the  event  that  no  grower 
price  is  established  by  September  1  of 
the  current  crop  year,  the  Board  shall 
release  100  percent  of  the  free  market 
tonnage  supply  target. 

§  930.51    Issuance  of  volume  regulations. 

(a)  Whenever  the  Secretary  finds, 
from  the  recommendation  and 
supporting  information  supplied  by  the 
Board,  that  to  designate  find  free  market 
tonnage  and  restricted  percentages  for 
any  cherries  acquired  by  handlere 
during  the  crop  year  will  tend  to 
effectuate  the  declared  policy  of  the  Act, 


the  Secretary  shall  designate  such 
percentages.  Such  regulation  shall  fix 
the  free  market  tonnage  and  restricted 
percentages,  totaling  100  percent,  which 
shall  be  applied  in  accordance  with 
§  930.56  to  cherries  harvested  in 
regulated  districts,  as  determined  under 
§  930.52.  and  acquired  by  handlers 
during  such  fiscal  period. 

(b)  The  Board  shall  be  informed 
immediately  of  any  such  regulation 
issued  by  the  Secretary,  and  the  Board 
shall  promptly  give  notice  thereof  to 
handlers. 

§  930.52    Establishment  of  districts  subject 
to  volume  regulations. 

(a)  Upon  adoption  of  this  part,  the 
districts  subject  to  any  volume 
regulations  implemented  in  accordance 
with  this  part  shall  be  those  districts, 
except  as  provided  in  paragraphs  (c)  and 
(d)  of  this  section,  in  which  the  average 
annual  production  of  cherries  over  the 
prior  three  years  has  exceeded  15 
million  pounds. 

(b)  Handlers  in  the  districts  other  than 
those  identified  in  paragraph  (a)  of  this 
section  would  not  be  subject  to  volume 
regulations  except  to  the  extent  to 
which  they  handle  cherries  which  were 
grown  in  a  district  identified  in 
paragraph  (a).  In  such  a  case,  the 
handler  must  place  in  inventory  reserve 
pursuant  to  §  930.56  or  §  930.58  or 
divert  pursuant  to  §  930.60  the  required 
restricted  percentage  of  the  crop 
originating  in  the  regulated  district. 

(c)  Handlers  in  districts  not  meeting 
the  production  requirement  of 
paragraph  (a)  would  automatically  be 
subject  to  regulation  in  the  marketing 
year  in  whidi  the  production  of  cherries 
in  the  district  is  projected  to  exceed  150 
per  centum  of  the  average  production 
experienced  in  1989  through  1992.  or  in 
the  case  of  District  8.  the  average 
production  experienced  in  1991  and 
1992.  if  data  is  not  available  for  prior 
years. 

(d)  Should  a  district's  production 
exceed  150  per  centum  of  its  average 
production  for  the  periods  specified  in 
paragraph  (c)  of  this  section  due  to 
increased  plantings  or  capacity,  such 
district  would  be  permanently  subject  to 
volume  regulation  any  time  such  is 
implemented  under  this  part. 
Determinations  as  to  whether  districts 
triggering  regulation  imder  paragraph  (c) 
have  materially  added  to  capacity  such 
as  to  require  them  to  be  permanently 
regulated  shall  be  made  by  the  Board, 
subject  to  approval  by  the  Secretary. 

(e)  The  Board  shall  annually  review 
the  regulation  factors  for  districts 
triggering  regulation  under  paragraph  (c) 
to  assvire  that  such  districts  are 
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permitted  to  participate  in  any  market 
growth  on  a  proportionate  basis. 

(f)  Any  district  which  produces  a  crop 
which  is  less  than  50  percent  of  the 
maximum  annual  processed  production 
in  the  previous  five  years  would  be 
exempt  from  any  volume  regulation  if, 
in  that  year,  a  restricted  percentage  is 
established. 

§  930.53    Issuance  of  regulations. 

(a)  The  Secretary  shall  regulate,  in  the 
manner  specified  in  this  section,  the 
handling  of  cherries  whenever  the 
Secretary  finds,  from  the 
recommendations  and  information 
submitted  by  the  Board,  or  from  other 
available  information,  that  such 
regulations  will  tend  to  effectuate  the 
declared  poUcy  of  the  Act.  Such 
regulations  may: 

(1)  Limit,  during  any  period  or 
periods,  the  shipment  of  any  particular 
grade,  size,  quality,  maturity,  or  pack,  or 
any  combination  thereof,  of  cherries 
grown  in  any  district  or  districts  of  the 
production  area; 

(2)  Limit  the  shipment  of  cherries  by 
establishing,  in  terms  of  grades,  sizes,  or 
both,  minimum  standards  of  quality  and 
maturity; 

(3)  Fix  the  size,  capacity,  weight, 
dimensions,  or  pack  of  the  container,  or 
containers,  which  may  be  used  in  the 
packaging  or  handling  of  cherries. 

(b)  The  Board  shall  be  informed 
immediately  of  any  such  regulation 
issued  by  the  Secretary,  and  the  Board 
shall  promptly  give  notice  thereof  to 
growers  and  handlers. 

S 930.54    Modification,  suspension,  or 
termination  of  regulations. 

(a)  In  the  event  the  Board  at  any  time 
finds  that,  by  reason  of  changed 
conditions,  any  regulations  issued 
pursuant  to  §  930.53  should  be 
modified,  suspended,  or  terminated,  it 
shall  so  recommend  to  the  Secretary. 

(b)  Whenever  the  Secretary  finds, 
from  the  recommendations  and 
information  submitted  by  the  Board  or 
from  other  available  information,  that  a 
regulation  should  be  modified, 
suspended  or  terminated  with  respect  to 
any  or  all  shipments  of  cherries  in  order 
to  effectuate  the  declared  policy  of  the 
Act,  the  Secretary  shall  modify, 
suspend,  or  terminate  such  regulation. 
On  the  same  basis  and  in  like  manner 
the  Secretary  may  terminate  any  such 
modification  or  suspension.  If  the 
Secretary  finds  that  a  regulation 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act,  the 
Secretary  shall  suspend  or  terminate 
such  regulation.  On  the  same  basis  and 
in  like  manner  the  Secretary  may 
terminate  any  such  suspension. 


S  930.55    Prohibition  on  the  use  or 
disposition  of  Inventory  reserve  cherries. 

(a)  Release  of  primary  and  secondary 
inventory  reserve  cherries.  Except  as 
provided  in  §  930.50  and  paragraph  (b) 
of  this  section,  cherries  that  are  placed 
in  inventory  reserve  pursuant  to  the 
requirements  of  §  930.50,  §  930.51, 

§  930.56,  or  §  930.58  shall  not  be  used 
or  disposed  of  by  any  handler  or  any 
other  person:  Provided,  That  if  the 
Board  determines  that  the  total  available 
supplies  for  use  in  normal  commercial 
outlets  do  not  at  least  equal  the  amount, 
as  estimated  by  the  Board,  needed  to 
meet  the  demand  in  such  outlets,  the 
Board  shall  recommend  to  the  Secretary 
and  provide  such  justification  that, 
during  such  period  as  may  be 
recommended  by  the  Board  and 
approved  by  the  Secretary,  a  portion  or 
all  of  the  primary  and/or  secondary 
inventory  reserve  cherries  be  released 
for  such  use. 

(b)  Allowable  reserve  distributions. 
The  Board  shall  establish,  by  regulation 
approved  by  the  Secretary, 
ciromistances  in  which  a  handler  may 
sell  any  or  all  of  their  inventory  reserve 
cherries  for  charitable  uses;  state 
government,  USDA  or  other  non- 
military  federal  agency  purchases;  any 
experimental  purposes;  for  any 
nonhuman  use,  including  animal  feed; 
or  any  use  other  than  normal 
commercial  outlets. 

S  930.56    Primary  Inventory  reserves. 

(a)  Whenever  the  Secretary  has  fixed 
the  free  market  tonnage  and  restricted 
percentages  for  any  fiscal  period,  as 
provided  for  in  §  930.51(a),  each  handler 
in  a  regulated  district  shall  place  in  the 
primary  inventory  reserve  for  such 
period,  at  such  time,  and  in  such 
manner.  a#the  Board  may  prescribe,  or 
othenvise  divert,  according  to  §  930.60. 
a  portion  of  the  cherries  acquired  during 
such  period. 

(b)  The  form  of  the  cherries,  frozen, 
canned  in  any  form,  dried,  or 
concentrated  juice,  placed  in  the 
primary  inventory  reserve  is  at  the 
option  of  the  handler  subject  to  any 
limits  placed  by  the  Board  upon  the  size 
of  the  reserve  which  may  be  dedicated 
to  the  different  forms  of  processed 
cherries  in  its  annual  marketing  policy. 
Except  as  othervdse  permitted  pursuant 
to  §  930.60  and  §  930.63,  such  inventory 
reserve  portion  shall  be  equal  to  the  sum 
of  the  products  obtained  by  multiplying 
the  weight  or  volume  of  the  cherries  in 
each  lot  of  cherries  acquired  during  the 
fiscal  period  by  the  then  effective 
restricted  percentage  fixed  by  the 
Secretary:  Provided,  That  in  converting 
cherries  in  each  lot  to  the  form 
presaibed  by  the  Board  the  inventory 


reserve  obligations  shall  be  adjusted,  in 
accordance  with  uniform  rules  adopted 
by  the  Board,  to  recognize  shrinkage  and 
loss  resulting  from  processing. 

(c)  Inventory  reserve  cherries  shall 
meet  such  standards  of  grade,  quahty,  or 
condition  as  the  Board,  with  the 
approval  of  the  Secretary,  may  establish. 
All  such  cherries  shall  be  inspected  by 
the  Department.  A  certificate  of  such 
inspection  shall  be  issued  which  shall 
show,  among  other  things,  the  name  and 
address  of  the  handler,  the  number  and 
type  of  containers  in  the  lot,  the  grade 
of  the  product,  the  location  where  the 
lot  is  stored,  identification  marks  (can 
codes  or  lot  stamp),  and  a  certification 
that  the  cherries  meet  the  prescribed 
standards.  Promptly  after  inspection 
and  certification,  each  such  handler 
shall  submit,  or  cause  to  be  submitted, 
to  the  Board,  at  the  place  designated  by 
the  Board,  a  copy  of  the  certificate  of 
inspection  issued  with  respect  to  such 
cherries.  The  costs  of  such  inspections 
shall  be  paid  by  the  handlers. 

(d)  All  matters  deaUng  with  inventory 
reserves,  including,  but  not  being 
limited  to.  the  costs  for  which  handlers 
are  to  be  compensated  and  the  reporting 
of  cherries  placed  in.  rotated  in  and  out, 
or  released  from  an  inventory  reserve 
shall  be  in  accordance  with  rules  and 
procedures  established  by  the  Board, 
with  the  approval  of  the  Secretary. 

(e)  Except  as  provided  in  §  930.55. 
handlers  may  not  sell  inventory  reserve 
cherries  prior  to  their  official  release  by 
the  Board.  Handlers  may  rotate  cherries 
in  inventory  reserve  with  prior 
notification  to  the  Board. 

S  930.57    Off-premise  Inventory  reserve. 

No  handler  may  transfer  an  inventory 
reserve  obhgation.  but  any  handler  may, 
upon  notification  to  the  Bo^d,  arrange 
to  hold  inventory  reserve,  of  their  own 
production  or  which  was  purchased,  on 
the  premises  of  another  handler  or  in  an 
approved  commercial  storage  facility  in 
the  same  manner  as  though  the 
inventory  reserve  were  on  their  own 
premises. 

§  930.58    Secondary  Inventory  reserve. 

(a)  In  the  event  the  inventory  reserve 
established  under  §  930.56  of  this  part  is 
at  its  maximum  volimie.  and  the  Board 
has  annoimced.  in  accordance  with 
§930.50.  that  some  type  of  volume 
regulation  in  the  form  of  a  diversion 
will  be  necessary  to  maintain  an  orderly 
supply  of  quality  cherries  for  the 
market,  handlers  in  a  regulated  district 
may  elect  to  place  in  a  secondary 
inventory  reserve  all  or  a  portion  of  the 
cherries  the  volume  regulation  would 
otherwise  require  them  to  divert  in 
accordance  with  §  930.60. 
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(b)  Should  any  handler  in  a  regulated 
district  exercise  their  right  to  establish 
a  secondary  inventory  reserve  under 
paragraph  (a)  of  this  section,  all  costs  of 
maintaining  that  reserve  will  be  the 
responsibility  of  the  individual  handler. 

(c)  The  secondary  inventory  reserve 
shall  be  established  in  accordance  with 
§§  930,56  (b)  and  (c)  and  such  other 
rules  and  regulations  which  the  Board, 
with  the  approval  of  the  Secretary,  may 
establish. 

(d)  The  Board  shall  retain  control  over 
the  release  of  any  cherries  from  the 
secondary  inventory  reserve.  No 
cherries  may  be  released  from  the 
secondary  reserve  until  all  cherries  in 
any  primary  inventory  reserve 
established  under  §  930.56  have  been 
released.  Any  release  of  the  secondary 
inventory  reserve  shall  be  in  accordance 
with  the  annual  marketing  pohcy  and 
with  §930.55. 

S  930.59    Groi  y  diversion  privilege, 
(a]  In  general.  Any  grower  may 

voluntarily  elect  to  divert,  in  accordance 
with  provisions  of  this  section,  all  or  a 
portion  of  the  cherries  which  otherwise, 
upon  delivery  to  a  handler,  would 
become  restricted  percentage  cherries. 
Upon  such  diversion  and  comphance 
with  the  provisions  of  this  section,  the 
Board  shall  issue  to  the  diverting 
producer  a  grower  diversion  certificate 
which  shall  entitle  such  producer  to 
deliver  to  a  handler,  and  such  handler 
to  receive,  the  specified  weight  of 
cherries  free  from  all  inventory  reserve 
requirements. 

(d)  Eligible  diversion.  Grower 
diversion  certificates  shall  be  issued  to 
producers  only  if  the  cherries  are 
diverted  in  accordance  with  the 
following  terms  and  conditions  or  such 
other  terms  and  conditions  that  the 
Board,  with  the  approval  of  the 
Secretary,  may  establish.  Diversion  may 
take  such  of  the  following  forms  which 
the  Board,  with  the  approval  of  the 
Secretary,  may  designate:  uses  exempt 
under  §  930.63;  nonhuman  food  uses;  or 
other  uses,  includinp  diversion  by 
leaving  such  cherries  unharvested. 

(1)  Application/mapping.  The 
producer  electing  to  so  divert  cherries 
shall  first  make  application  to  the  Board 
for  permission  to  do  so.  Such 
application  shall  describe  in  detail  the 
manner  in  which  the  applicant  proposes 
to  divert  cherries.  The  Board  may 
require  mapping  if  the  diversion  is  to  be 
by  means  of  leaving  the  cherries 
unharvested.  It  shall  also  contain  an 
agreement  that  the  proposed  diversion 
is  to  be  carried  out  under  the 
supervision  of  the  Board  at  the  expense 
of  the  Board.  The  Board,  pursuant  to 
rules  and  r^ulations  approved  by  the 


Secretary,  may  establish  fees  applicable 
to  handlers  utilizing  grower  diversion 
certificates  to  help  offiwt  the  cost  of  the 
supervision  of  the  growers'  diversion. 
(2)  Diversion  certificate.  If  the  Board 
approves  the  application  it  shall  so 
notify  the  applicant  and  conduct  such 
supervision  of  the  applicant's  diversion 
of  cherries  as  may  be  necessary  to  assure 
that  the  cherries  are  diverted.  After  the 
diversion  has  been  accomplished,  the 
Board  shall  issue  to  the  diverting 
producer  a  grower  diversion  certificate 
stating  the  weight  of  cherries  diverted. 
Where  diversion  is  carried  out  by 
leaving  the  cherries  unharvested.  the 
Board  shall  estimate  the  weight  of 
cherries  diverted  on  the  basis  of  such 
uniform  rule  as  the  Board,  with  the 
approval  of  the  Secretary,  may 
prescribe. 

1930.60    Handler  dlvereton  prtvllege. 

(a)  In  general.  Handlers  handhng 
cherries  harvested  in  a  regulated  district 
may  fulfill  any  restricted  percentage 
requirement  in  full  or  in  part  by 
voluntarily  diverting  cherry  products  in 
an  approved  program,  as  established  by 
the  Board,  rather  than  placing  cherries 
in  an  inventory  reserve.  If  any  primary 
inventory  reserve  established  under 

§  930.56  has  reached  its  maximum 
volume  limitation,  diversion  could  be 
required  in  which  case  the  handler 
would  still  have  the  option  of 
establishing  a  secondary  inventory 
reserve  as  provided  in  §  930.58.  Upon 
such  diversion  and  compliance  with  the 
provisions  of  this  section,  the  Board 
shall  issue  to  the  diverting  handler  a 
handler  diversion  certificate  which  shall 
satisfy  any  restricted  percentage  or 
diversion  requirement  to  the  extent  of 
the  Board  or  Department  inspected 
weight  of  the  cherries  diverted. 

(b)  Eligible  diversion.  Handler 
diversion  certificates  shall  be  issued  to 
handlers  only  if  the  cherries  are 
diverted  in  accordance  with  the 
following  terms  and  conditions  or  such 
other  terms  and  conditions  that  the 
Board,  with  the  approval  of  the 
Secretary,  may  establish.  Such  diversion 
may  take  place  in  any  of  the  following 
forms  which  the  Board,  with  the 
approval  of  the  Secretary,  may 
designate:  uses  exempt  under  §930.63; 
contribution  to  a  Board  approved  food 
bank  or  other  approved  charitable 
organization;  acquisition  of  grower 
diversion  certificates  that  have  been 
issued  in  accordance  with  §  930.59;  or 
other  uses,  including  diversion  by 
destruction  of  the  cherries  at  the 
handler's  facilities. 

(1)  Notification.  The  handler  electing 
to  divert  cherries  through  traditional, 
approved  means,  not  including  uses 


exempt  under  §930.63.  shall  first  notify 
the  Board  of  such  election.  Such 
notification  shall  describe  in  detail  the 
manner  in  which  the  handler  proposes 
to  divert  cherries  including,  if  the 
diversion  is  to  be  by  means  of 
destruction  of  the  cherries,  a  detailed 
description  of  the  means  of  destruction 
and  ultimate  disposition  of  the  cherries 
It  shall  also  contain  an  agreement  that 
the  proposed  diversion  is  to  be  carried 
out  under  the  supervision  of  the  Board 
and  that  the  cost  of  such  supervision  is 
to  be  paid  by  the  handler.  Uniform  fees 
for  such  supervision  shall  be  established 
by  the  Board,  pursuant  to  rules  and 
regulations  approved  by  the  Secretary 

12)  Application.  The  handler  electing 
to  divert  cherries  by  utilizing  an 
exemption  under  §  930.63  shall  first 
apply  to  the  Board  for  approval  of  such 
diversion;  no  diversion  should  take 
place  prior  to  such  approval.  Such 
application  shall  describe  in  detail  the 
uses  to  which  the  diverted  cherries  will 
be  put.  It  shall  also  contain  an 
agreement  that  the  proposed  diversion 
is  to  be  carried  out  under  the 
supervision  of  the  Board  and  that  the 
cost  of  such  supervision  is  to  be  paid  by 
the  apphcant.  The  Board  shall  notify  the 
applicant  of  the  Board's  approval  or 
disapproval  of  the  submitted 
application. 

13)  Diversion  certificate.  The  Board 
shall  conduct  such  supervision  of  the 
handler's  diversion  of  cherries  after 
notification  under  paragraph  (b)(1)  of 
this  section  or  approval  of  any 
application  submitted  under  paragraph 
(b)(2)  as  may  be  necessary  to  assure  that 
the  cherries  are  diverted.  After  the 
diversion  has  been  accomplished,  the 
Board  shall  issue  to  the  diverting 
handler  a  handler  diversion  certificate 
stating  the  Board  or  Department 
inspected  weight  of  cherries  which  may 
be  used  to  offset,  to  the  extent  of  the 
weight  of  cherries  diverted,  any 
restricted  percentage  requirement. 

§930.61    Equity  holders. 

(a)  Inventory  reserve  ownership.  The 
inventory  reserve  shall  be  the  sole 
property  of  the  handlers  who  place 
products  into  the  inventory  reserve.  A 
handler's  equity  in  the  primary 
inventory  reserve  may  be  transferred  to 
another  person  upon  notification  to  the 
Board. 

(b)  Agreements  with  growers. 
Individual  handlers  are  encouraged  to 
have  written  agreements  with  growers 
who  deliver  their  cherries  to  the  handler 
as  to  how  any  restricted  percentage 
cherries  delivered  to  the  handler  will  be 
handled  and  what  share,  if  any.  the 
grower  will  have  in  the  eventual  sale  of 
any  inventory  reserve  cherries.  Handlers 
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would  be  permitted  to  provide  in  such 
agreements  that  any  equity  of  a  grower 
in  inventory  reserve  cherries  established 
under  such  a  wTitfen  agreement  may  be 
purchased  at  any  time  by  the  handler 
upon  agreement  to  such  a  sale  by  both 
parties. 

§  930.62    Handler  compensation. 

Each  handler  handling  cherries  from 
a  regulated  district  that  is  subject  to 
volume  regulations  shall  be 
compensated  by  the  Board  for  storage 
and  such  other  costs  relating  to  the 
primary  inventory  resen'e  as  the  Board 
may  de^m  to  be  appropriate.  The  Board 
shall,  as!  near  the  beginning  of  the  fiscal 
year  as  may  be  practicable,  with  the 
approval  of  the  Secretary,  establish  a 
schedule  of  reimbursement  levels  for 
storage  «nd  any  other  approved  costs 
related  to  the  inventory  reserve  in 
accordance  with  uniform  rules  and 
regulations  established  by  this  part  or 
otherwise  adopted  by  the  Board  and 
approved  by  the  Secretary. 

§  930.63    Exemptions. 

The  Board,  with  the  approval  of  the 
Secretary,  may  exempt  from  the 
provisions  of  §  930.51  through  §  930.58 
cherries:  diverted  in  accordance  with 
§  930  60;  used  for  new  product  and  new 
market  development;  used  for 
experimental  purposes  or  for  any  other 
use  designated  by  the  Board,  including 
cherries  processed  into  products  for 
markets  for  which  less  than  5  percent  of 
the  preceding  5-year  average  production 
of  cherries  were  utilized.  The  Board, 
with  the  approval  of  the  Secretary,  shall 
prescribe  such  rules,  regulations,  and 
safeguards  as  it  may  deem  necessary  to 
ensure  that  cherries  handled  under  the 
provisions  of  this  section  are  handled 
only  as  authorized. 

§  930.64    Expansion  of  production  area. 

(a)  An  amendment  to  this  part  shall  be 
submitted  by  the  Board  to  the  Secretary 
which  shall  provide  for  the  expansion  of 
the  production  area  subject  to  this  part 
to  include  any  state  not  included  in  the 
production  area,  as  originally  specified 
in  §  930.14.  in  which  the  annual 
production  of  cherries  reaches  at  least 
five  million  pounds. 

(b)  The  Secretary  may  then  propose 
such  amendment  to  the  growers  and 
handlers  in  both  the  then  current    - 
production  area  and  the  proposed 
expanded  production  area  for  approval 
by  referendum  if  the  SecI;^tary  finds 
such  action,  based  upon  information 
supplied  by  the  Board  or  other  relevant 
information,  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

(c)  Any  state  added  to  the  production 
area  pursuant  to  this  section  will  be 


designated  as  a  district  and  shall  be 
provided  a  seat  on  the  Board. 
Nomination,  election,  appointment, 
acceptance,  and  other  matters 
concerning  the  Board  member  and  the 
alternate  Board  member  for  any  new 
district  will  be  in  accordance  with 
§§930.23  throuch  930.25. 

(d)  The  initial  term  of  office  of  any 
Board  member  added  pursuant  to  this 
section  shall  be  three  years  and  they 
shall  be  eligible  to  serve  one  additional 
three-year  term. 

(e)  The  amendment  submitted 
pursuant  to  paragraph  (a)  of  this  section 
shall  also  provide  for  the  expansion  of 
the  Board  pursuant  to  paragraph  (c)  and 
any  changes  in  the  procedure,  including 
the  size  of  the  required  quorum,  which 
may  be  necessary  to  insure  fair  and 
equitable  representation  of  any  added 
district  and  to  insure  the  continued 
efficient  operation  of  the  Board  in 
fulfilling  its  duties  under  this  part. 

Reports  and  Records 

§  930.70    Reports. 

(a)  Weekly  production,  monthly  sales, 
and  inventory  data.  Each  handler  shall, 
upon  request  of  the  Board,  file  promptly 
with  an  independent  certified  public 
accountant  retained  by  the  Board, 
reports  showing  weekly  production 
data;  monthly  sales  and  inventory  data; 
and  such  other  information,  including 
the  volume  of  any  cherries  placed  in  or 
released  from  a  primary  or  secondary 
inventory  reserve  or  diverted,  as  the 
Board  shall  specify  with  respect  to  any 
cherries  handled  by  the  handler.  Such 
information  may  be  provided  to  the 
Board  members  in  summary  or 
aggregated  form  only  without  any 
reference  to  the  individual  sources  of 
the  information. 

(b)  Other  reports.  Upon  the  request  of 
the  Board,  with  the  approval  of  the 
Secretary,  each  handler  shall  furnish  to 
the  Board  such  other  information  with 
respect  to  the  cherries  acquired, 
handled,  and  disposed  of  by  such 
handler  as  may  be  necessary  to  enable 
the  Board  to  exercise  its  powers  and 
perform  its  duties  under  this  part. 

(c)  Protection  of  proprietary 
information.  Under  no  circumstances 
shall  any  information  or  reports  be 
made  available  to  the  Board  members  or 
others  which  will  reveal  the  proprietary 
information  of  an  individual  handler. 

§930.71     Records. 

Each  handler  shall  maintain  such 
records  of  all  cherries  acquired, 
handled,  or  sold,  or  otherwise  disposed 
of  as  will  substantiate  the  required 
reports  and  as  may  be  prescribed  by  the 
Board.  All  such  records  shall  be 
maintained  for  not  less  than  two  years 


after  the  termination  of  the  fiscal  year  in 
which  the  transactions  occurred  or  for 
such  lesser  period  as  the  Board  may 
direct  with  the  approval  of  the 
Secretary. 


1930.72 
rscords. 


Verification  of  rsports  snd 


For  the  purpose  of  assuring 
compliance  and  checking  and  verifying 
the  reports  filed  by  handlers,  the 
Secretary  and  the  Board,  through  its 
duly  authorized  agents,  shall  have 
access  to  any  premises  where  applicable 
records  are  maintained,  where  cherries 
are  received,  stored,  or  handled,  and,  at 
any  time  during  reasonable  business 
hours,  shall  be  permitted  to  inspect 
such  handlers'  premises  and  any  and  all 
records  of  such  handlers  with  respect  to 
matters  within  the  purview  of  this  part. 

§930.73    Confidential  infonnatton. 

All  reports  and  records  furnished  or 
submitted  by  handlers  to  the  Board  and 
its  authorized  agents  which  include  data 
or  information  constituting  a  trade 
secret  or  disclosing  trade  position, 
financial  condition,  or  business 
operations  of  the  particular  handler 
firom  whom  received,  shall  be  received 
by  and  at  all  times  kept  in  the  custody 
and  under  the  control  of  one  or  more 
employees  of  the  Board  or  its  agent,  who 
shall  disclose  such  information  to  no 
person  other  than  the  Secretary. 

Miscellaneous  Provisions 

§930.80    Compliance. 

Except  as  provided  in  this  part,  no 
person  may  handle  cherries,  the 
handling  of  which  has  been  prohibited 
by  the  Secretary  under  this  part,  and  no 
person  shall  handle  cherries  except  in 
conformity  with  the  provisions  of  this 
part.  No  person  may  handle  any  cherries 
for  which  a  diversion  certificate  has 
been  issued  other  than  as  provided  in 
§  930.59(b)  and  §  930.60(b). 

§  930.81    Right  of  the  Secretary. 

Members  of  the  Board  (including 
successors  and  alternates),  and  any 
agents,  employees,  or  representatives 
thereof,  shall  be  subject  to  removal  or 
suspension  by  the  Secretary  at  any  time. 
Each  and  every  regulation,  decision, 
determination,  or  other  act  of  the  Board 
shall  be  subject  to  the  continuing  right 
of  the  Secretary  to  disapprove  of  the 
same  at  any  time.  Upon  such 
disapproval,  the  disapproved  action  of 
the  Board  shall  be  deemed  null  and 
void,  except  as  to  acts  done  in  reliance 
thereon  or  in  accordance  therewith  prior 
to  such  disapproval  by  the  Secretary. 
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§990.82    Elfwiive  tlnw. 

The  provisions  of  this  part  shall 
become  effsctive  at  such  time  as  the 
Secretary  may  declare  above  the 
Secretary's  signature  and  shall  continue 
in  force  until  terminated  in  one  of  the 
ways  specified  in  §  930.83. 

S  930.83    TermifMtlon. 

(a)  The  Secretary  at  any  time  may 
terminate  the  provisions  of  this  part  by 
giving  at  least  1  day's  notice  by  means 
of  a  press  notice  or  in  any  other  manner 
in  which  the  Secretary  may  determine. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  and  all  of 
the  provisions  of  this  part  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act. 

(c)  The  Seaetary  shall  terminate  the 
provisions  of  this  part  whenever  the 
Secretary  finds  by  referendum  or 
otherwise  that  such  termination  is 
favored  by  a  majority  of  the  growers: 
Provided,  That  such  majority  has, 
during  the  current  fiscal  year,  produced 
more  than  50  percent  of  the  volume  of 
the  cherries  which  were  produced 
within  the  production  area.  Such 
termination  shall  become  effective  on 
the  last  day  of  April  subsequent  to  the 
announcement  thereof  by  the  Secretary. 

(d)  The  Secretary  shall  conduct  a 
referendum  within  the  month  of  March 
of  every  sixth  year  after  the  effective 
date  of  this  part  to  ascertain  whether 
continuation  of  this  part  is  favored  by 
the  growers  and  handlers.  If  it  develops 
from  said  referenda  that  (1)  more  than 
50  percent  of  the  producers  by  number 
or  volume  of  production  represented  in 
the  referendum;  or  (2)  more  than  50 
percent  of  the  handlers  who.  during  the 
current  fiscal  period,  handled  more  than 
50  percent  of  the  total  volume  of 
cherries  processed  within  the 
production  area  by  those  handlers 
voting  in  the  referendum  favor 
termination  of  this  part,  the  Secretary 
shall  give  consideration  to  terminating 
the  provisions  of  this  part  in  accordance 
with  paragraph  (c)  of  this  section. 

(e)  The  provisions  of  this  part  shall, 
in  any  event,  terminate  whenever  the 
provisions  of  the  Act  authorizing  them 
cease  to  be  in  effect. 

§930.84    Procawjlnga  after  termination. 

(a)  Upon  the  termination  of  the 
provisions  of  this  part,  the  then 
functioning  membws  of  the  Board  shall, 
for  the  purpose  of  liquidating  the  affairs 
of  the  Board,  continue  as  trustees  of  all 
the  funds  and  property  then  in  its 
possession,  or  under  its  control, 
including  claims  for  any  funds  unpaid 
or  property  not  delivered  at  the  time  of 
such  termination. 


(b)  The  said  trustees  shall  (1)  continue 
in  such  capacity  until  discharged  by  the 
Secretary;  (2)  from  time  to  time  account 
for  all  receipts  and  disbursements  and 
deliver  all  property  on  hand,  together 
with  all  books  and  records  of  the  Board 
and  of  the  trustees,  to  such  person  as  the 
Secretary  may  direct;  and  (3)  upon  the 
request  of  the  Secretary,  execute  such 
assignments  or  other  instruments 
necessary  or  appropriate  to  vest  in  such 
person  full  title  and  right  to  all  of  the 
funds,  property,  and  claims  vested  in 
the  Board  or  in  the  trustees  pursiiant  to 
this  part. 

(c)  Any  person  to  whom  funds, 
property,  and  claims  have  been 
transferred  or  delivered,  pursuant  to  this 
section,  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Board  and 
upon  the  trustees. 

§930.85    Effect  of  termlnatten  Of 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
part  shall  not;  (a)  Affect  or  waive  any 
right,  duty,  obligation,  or  liabihty  which 
shall  have  risen  or  which  may  thereafter 
arise  in  connection  with  any  provision 
of  this  part;  or  (b)  release  or  extinguish 
any  violation  of  this  part;  or  (c)  affect  or 
impair  any  rights  or  remedies  of  the 
Secretary  or  any  other  person  with 
respect  to  any  such  violation. 

§930.86    Duration  of  immunities. 
The  benefits,  privileges,  and 
immimities  conferred  upon  any  person 
by  virtue  of  this  part  shall  cease  upon 
its  termination,  except  with  respect  to 
acts  done  under  and  during  the 
existence  of  this  part. 

§930.87    Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee  of 
the  United  States,  or  name  any  agency 
or  division  in  the  U.S.  Department  of 
Agricultiue,  to  act  as  the  Secretary's 
agent  or  representative  in  connection 
with  any  provisions  of  this  part. 

§930.88    Derogation. 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  (a)  to 
exercise  any  powers  granted  by  the  Act 
or  otherwise;  or  (b)  in  accordance  wdth 
such  powers,  to  act  in  the  premises 
whenever  such  action  is  deemed 
advisable. 

§930.89    Peraonai  NabNIty. 

No  member  or  alternate  member  of 
the  Board  and  no  employee  or  agent  of 
the  Board  shall  be  held  personally 
responsible,  either  individually  or 
jointly  with  others,  in  any  way 


whatsoever,  to  any  person  for  errors  in 
judgment,  mistakes,  or  other  acts,  either 
of  commission  or  omission,  as  such 
member,  alternate  member,  employee, 
or  agent,  except  for  acts  of  dishonesty, 
willful  misconduct,  or  gross  negligence. 

§930.90    Separability. 

If  any  provision  of  this  part  is 
declared  invalid  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  part  or  the 
applicability  thereof  to  any  other 
person,  circumstance,  or  thing  shall  not 
be  affected  thereby. 

§930.91    Amendments. 

Amendments  to  this  part  may  be 
proposed,  from  time  to  time,  by  the 
committee  or  by  the  Secretary. 

Marketing  Agreement 

'§930.92    Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

*  §  930.93    Additional  parties. 

After  the  effective  date  thereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  such  handler  and  dehvered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  part  at 
the  time  such  counterpart  is  delivered  to 
the  Secretary,  and  the  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 

*§  930.94    Order  with  marketing  agreement. 

Each  signatory  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  Act, 
an  order  providing  for  regulating  the 
handling  of  tart  cherries  in  the  same 
manner  as  is  provided  for  in  this 
agreement. 

Dated:  November  23. 1993. 
Lon  Hatamiya, 
Administrator. 

[FR  Doc.  93-29265  Filed  11-29-93;  8:45  anj) 
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ACTION:  Proposed  suspeDsion  of  rule, 

SUMMARY:  This  action  invites  written 
comments  on  a  proposal  to  suspend 
indeflnitriy  certain  portions  of  a 
provision  of  the  Southwest  Plains 
Federal  milk  marketing  order  (Oder 
106)  beginning  December  1993.  The 
proposed  action  would  allow  transfers 
of  Class  I  fluid  milk  products  from  a 
distributing  plant  to  other  plants 
regulated  under  Order  106  to  be  counted 
as  part  of  the  distributing  plant's  route 
sales  for  the  purpose  of  determining  the 
plant's  pool  status  under  the  order.  The 
suspension  was  requested  by  Associated 
Milk  Producers,  Inc.  (AMPI),  and  Mid- 
America  Dairymen,  Inc.  (Mid-America). 
The  proponents  contend  the  projxwed 
action  is  necessary  to  restore  equity 
among  producers  supplying  handlers 
regulated  under  Order  106. 
DATES:  Comments  are  due  no  later  than 
December  7, 1993. 
ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Deiry 
Division,  Order  Formulation  Branch, 
room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Kvision,  Order 
Formulation  Branch,  room  2971,  South 
Building.  P.O.  Box  96456.  Washington, 
IX:  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  TTiis  order 
of  proposed  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674) 
(the  Act)  end  the  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR,  part  900). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  me  impact  of  a  proposed  rule 
on  small  Entities.  Pursuant  to  5  U.S.C. 
605ib),  thb  Administrator  of  the 
Agricuhurel  Marketing  Service  has 
cprtiRed  tJiat  this  action  would  cot  have 
a  significant  economic  impact  on  a 
subsf  antii|  number  of  small  entities. 
Such  action  would  lessen  the 
opportunity  for  disorderly  marketing 
conditions  and  would  tend  to  eusure 
that  dairy;  farmers  would  continue  to 
have  theii  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
Eccrue  from  such  pricing. 

Vv'e  are  Issuing  mis  rule  in 
conlcrraance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  rule:  (1)  Will  have  an  effect  on 
the  economy  of  less  than  $100  million; 
(2)  will  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 


economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (3)  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plarmed  by  another  agency;  (4)  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obUgations  of 
recipients  thereof;  and  (5)  will  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect  If 
adopted,  this  proposed  action  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parlies  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  vnth  the  order  is  not  in 
accordance  Mdth  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretery's  ruling  on  the  petition,  . 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Act,  suspension 
of  the  following  provisions  of  the  order 
regulating  the  handling  of  milk  in  the 
Southwest  Plains  marketing  area  is 
being  considered  for  an  indefinite 
period  commencing  with  the  month  of 
December  1993: 

In  §  1106.3,  the  parenthetical  phrase 
"(except  to  a  plant)". 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  USDA/ 
AMS,T)airy  Division,  Order  Formulation 
Branch,  room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
filing  period  is  limited  to  7  days  because 


a  longer  period  would  not  provide  the 

time  needed  to  complete  the  required 
procedures  before  the  requested 
suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  action  would  suspend 
certain  words  bom  the  route  disposition 
definition  of  the  order.  The  effect  of  this 
action  would  be  to  include  transfers  of 
fluid  milk  products  to  other  plants 
regulated  under  Order  106  in 
determining  if  the  transferor  plant  meets 
the  pool  qualification  requirements 
specified  in  §  1106.7(a)  of  the  order. 

According  to  Mid-America  and 
AMPI's  request,  a  Tulsa.  Oklahoma, 
handler  receiving  milk  from  non- 
member  producers  is  also  supplied 
supplemental  milk  from  cooperative 
associations  that  pool  milk  on  the 
Southwest  Plains  milk  order.  The 
proponents  argued  that  as  a  result  of 
excluding  transfers  of  fluid  milk 
products  to  other  plants  regulated  under 
Order  106,  the  handler  has  been  a 
partially-regulated  plant  in  recent 
months  and  could  be  again  in  the  futxire. 
Mid-America  and  AMPI  explained  that, 
since  the  handler's  Class  I  utilization  is 
higher  than  the.market's  average,  the 
handler  has  been  able  to  pay  its  non- 
member  producers  a  price  in  excess  of 
the  order's  blend  price.  In  addition  to 
the  inequity  resulting  from  this  price 
disparity,  AMPI,  diuing  the  month  of 
September,  was  required  to  depoo!  milk 
that  it  had  diverted  from  the  Tulsa  plant 
because,  otherwise,  the  plant  would 
have  failed  to  qualify  as  a  pool  plant 
during  the  month  of  September.  This 
resulted  in  additional  financial  loss  to 
the  cooperative. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  pari 
1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  StaL  3.1 .  as 
eniended;  7  U.S.C.  601-674. 

Dated:  November  23, 1993. 
Loa  Hatamiya, 
Administrator. 
[FR  E)oc.  93-29288  Filed  ll-29-«3;  8:45  air) 
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Animal  and  Plant  Health  Inspection 

Service 

9  CFR  Part  94 
[Docket  No.  93-127-1] 

Change  In  Disease  Status  of  South 
Korea  Because  of  Rinderpest  and 
Foot-and-Mouth  Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
South  Korea  free  of  rinderpest  and  foot- 
and-mouth  disease.  There  have  been  no 
outbreaks  of  foot-and-mouth  disease  in 
South  Korea  since  1934,  and  we  have 
determined  that  rinderpest  has  never 
existed  there.  We  are  also  proposing  to 
add  South  Korea  to  a  list  of  countries 
that,  although  declared  free  of 
rinderpest  and  foot-and-mouth  disease, 
are  subject  to  special  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
This  proposed  revision  would  remove 
the  prohibition  on  the  importation  into 
the  United  States,  from  South  Korea,  of 
live  ruminants  and  fresh,  chilled,  and 
frozen  meat  bom  ruminants,  and  would 
relieve  restrictions  on  the  importation, 
frorft  South  Korea,  of  milk  and  milk 
products  from  ruminants. 

South  Korea  is  not  declared  to  be  free 
of  hog  cholera  and  swine  vesicular 
disease.  Therefore,  even  if  this  proposal 
is  adopted,  the  importation  from  South 
Korea  of  swine  and  fresh,  chilled,  and 
frozen  meat  from  swine  would  continue 
to  be  restricted  because  of  these 
diseases. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  31.  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyatts'dlle,  MB  20782.  Please  state  that 
your  comments  reter  to  Docket  No.  93- 
127-1.  Comments  received  may  be 
mspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Import- 
Export  Products  Staff.  National  Center 
for  Import-Export.  Veterinary  Services, 
APHIS.  USDA.  room  759.  Federal 


Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-7834. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases,  including  rinderpest, 
foot-and-mouth  disease  (FMD),  bovine 
spongiform  encephalopathy.  African 
swine  fever,  hog  cholera,  and  swine 
vesicular  disease.  These  are  dangerous 
and  destructive  communicable  diseases 
of  ruminants  and  swine. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  FMD  exists 
in  all  countries  of  the  world  except 
those  hsted  in  §  94.1(a)(2),  which  are 
declared  to  be  free  of  these  diseases.  We 
are  proposing  to  add  South  Korea  to  this 
list. 

We  will  consider  declaring  a  country 
to  be  free  of  rinderpest  and  FMD  if  there 
have  been  no  cases  of  these  diseases 
reported  there  for  at  least  the  previous 
1-year  period  and  no  vaccinations  for 
rinderpest  or  FMD  have  been 
administered  to  swine  or  ruminants  in 
that  country  for  at  least  the  previous  1- 
year  period.  Rinderpest  has  never 
existed  in  South  Korea  and  there  have 
been  no  outbreaks  of  FMD  in  South 
Korea  since  1934. 

South  Korea  has  applied  to  the  U.S. 
Department  of  Agriculture  to  be 
recognized  as  free  of  rinderpest  and 
FMD.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
reviewed  the  documentation  submitted 
by  the  government  of  South  Korea  in 
support  of  its  request.  In  addition,  an 
APHIS  official  recently  conducted  an 
on-site  evaluation  of  the  animal  health 
program  in  South  Korea  in  regard  to  the 
F?vID  situation  in  that  country.  The 
evaluation  consisted  of  a  review  of  the 
capability  of  South  Korea's  veterinary 
services,  laboratorj'  and  diagnostic 
procedures,  vaccination  practices,  and 
the  administration  of  laws  and 
regulations  to  ensure  against  the 
introduction  into  South  Korea  of  FMD 
through  the  importation  of  animals, 
meats,  and  animal  products.  The  APHIS 
official  conducting  the  on-site 
evaluation  concluded  that  South  Korea 
is  free  of  FMD.  Details  concerning  the 
on-site  evaluation  are  available  upon 
WTitten  request  from  llie  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Based  on  the  information  discussed 
above,  we  believe  that  South  Korea 
qualifies  for  Hsting  in  §  94.1(a)(2)  of  the 


regulations  as  a  country  declared  free  of 
rinderpest  and  FMD.  This  action  would 
remove  the  prohibition  on  the 
importation,  from  South  Korea,  of  live 
rummants  and  fresh,  chilled,  and  frozen 
meat  from  ruminants.  Importations  of 
hve  swine  and  fresh,  chilled,  or  frozen 
meat  from  swine  would  continue  to  be 
restricted  under  9  CFR  part  94,  since 
South  Korea  has  not  been  declared  free 
of  hog  cholera  and  swine  vesicular 
disease. 

Special  Restrictions 

We  also  propose  to  add  South  Korea 
to  the  list  in  §  94.11(a)  of  countries  free 
of  rinderpest  and  FMD  that  are  subject 
to  special  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
The  countries  listed  in  §  94.11(a)  are 
subject  to  these  special  restrictions 
because  they: 

(1)  Supplement  their  national  meat 
supply  by  importing  fresh,  chilled,  or 
frozen  meat  of  ruminants  or  swine  from 
countries  that  are  designated  in  §  94.1(a) 
as  infected  with  rinderpest  or  FMD; 

(2)  Have  a  common  land  border  with 
countries  designated  as  infected  with 
rinderpest  or  FMD;  or 

(3)  Import  ruminants  or  swine  from 
countries  designated  as  infected  with 
rinderpest  or  foot-and-mouth  disease 
under  conditions  less  restrictive  than 
would  be  acceptable  for  importation 
into  the  United  States. 

The  special  restrictions  placed  on 
meat  and  meat  products  of  ruminants 
and  swine  in  §  94.11  generally  require 
that  the  meat  be:  (1)  Prepared  in  an 
inspected  establishment  that  is  eligible 
to  have  its  products  imported  into  the 
United  States  under  the  Federal  Meat 
Inspection  Act;  and  (2)  accompanied  by 
an  additional  certificate,  issued  by  an 
animal  health  official  of  the  national 
government  of  the  country  declared  free 
of  the  disease,  assuring  that  the  meat 
and  meat  products  have  not  been 
commingled  with  or  exposed  to  meat  or 
other  products  originating  in,  imported 
from,  or  transported  through  a  country 
infected  with  rinderpest  or  FMD,  and 
are  oLherv\-ise  handled  in  accordance 
with  the  requirements  of  §94.11. 

South  Korea  has  a  common  land 
border  with  North  Korea,  which  is 
designated  in  §  94.1(a)(1)  as  a  country  in 
which  rinderpest  or  FMD  exists.  In 
addition.  South  Korea  imports  live 
ruminants  and  swine  from  countries  not 
recognized  as  free  of  FMD  under 
conditions  less  restrictive  than  would  be 
acceptable  for  importation  into  the 
United  States.  Further.  Sovth  Korea 
supplements  it  national  meat  supply  by 
the  importation  of  fresh,  chilled,  and 
frozen  meat  of  ruminants  and  swine 
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from  countries  designated  in  §  94.1(a)(1) 
as  countries  in  which  rinderpest  or  fTAD 
exists.  As  a  result,  even  though  we 
propose  to  designate  South  Korea  as  free 
of  rinderpest  and  FMD.  the  meat  and 
other  animal  products  produced  in 
South  Korea  may  be  commingled  with 
the  fresh,  chilled,  or  frozen  meat  of 
animals  from  a  country  in  which 
rinderpest  and  FMD  exists,  resulting  in 
an  undue  risk  of  introducing  rinderpest 
or  FMD  into  the  United  States. 

Therefore,  we  are  proposing  that  meat 
and  other  animal  products  of  ruminants 
and  swine,  and  the  ship  stores,  airplane 
meals,  and  baggage  containing  these 
meat  or  animal  products  imported  into 
the  United  States  from  South  Korea  be 
subject  to  the  restrictions  specified  in 
§94.11  of  the  regulations,  in  addition  to 
other  applicable  requirements  of  title  9, 
chapter  III. 

We  also  propose  to  add  South  Korea 
to  the  list  in  §  94.1(d)(1)  of  countries  in 
which  rinderpest  or  FMD  has  been 
known  to  exist  and  that  were  declared 
free  of  rinderpest  and  FMD  on  or  after 
September  28, 1990.  All  countries 
declared  free  of  rinderpest  and  FMD  on 
or  after  September  28, 1990,  must  be 
added  to  this  list.  Adding  South  Korea 
to  this  list  would  restrict  the 
importation  of  llamas  and  alpacas  from 
South  Korea  into  the  United  States, 
unless  imported  through  the  Harry  S 
Truman  Animal  Import  Center  in 
accordance  with  9  CFR  92.435. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
confonnance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  proposed  rule; 

(1)  Would  have  an  effect  on  the 
economy  of  less  than  SlOO  million; 

(2)  would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  would  not  create  a  serious 
inconsistjency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agencj-; 

(4)  would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legd 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 


review  process  required  by  Executive 
Order  12866. 

This  proposed  rule  would  add  South 
Korea  to  the  list  in  part  94  of  countries 
declared  to  be  free  of  rinderpest  and 
FMD.  This  action  would  relieve 
restrictions  imposed  on  the  importation 
of  live  ruminants  and  fresh,  chilled,  and 
frozen  meat  of  ruminants  from  South 
Korea  into  the  United  States.  This  action 
would  not  relieve  restrictions  on  the 
importation  of  bve  swine  and  fresh, 
chilled,  and  frozen  meat  of  swine 
because  South  Korea  is  still  considered 
to  be  affected  with  hog  cholera  and 
swine  vesicular  disease. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  fresh,  chilled,  or 
frtizen  meat  of  ruminants  from  South 
Korea  into  the  United  States  as  a  result 
of  this  proposed  rule.  In  1992,  the 
United  States  did  not  import  any  live 
ruminants  or  swine  from  South  Korea. 
Additionally,  only  two  metric  tons  of 
South  Korean  meat  and  meat  products 
were  shipped  to  the  United  States.  This 
accounted  for  less  than  one-tenth  of  one 
percent  of  total  1992  meat  imports. 
South  Korea  is  currently  an  importer  of 
beef  and  lamb  and  does  not  produce 
enough  ruminant  meat  to  be  self- 
sufBcient.  Therefore,  any  effect  on 
domestic  prices  or  supplies  would  be 
insignificant.  Increases  in  Imports  of 
live  ruminants  from  South  Korea  are 
also  unlikely  because  there  is  no 
demand  in  the  United  States  for  live 
ruminants  from  South  Korea  and 
because  of  high  transportation  costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted: 

(1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted; 

(2)  No  retroactive  effect  will  be  given 
to  this  rule;  and 

(3)  Administrative  proceedings  will 
not  be  required  before  parties  may  file 
suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et seq),  the  informetion collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB),  and  there  are  do  new 


requirements.  The  assigned  0MB 
contnil  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products,  RejMjrting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-ANO- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  fcr  part  94 
would  be  revised  to  read  as  follows: 

Aoduirity:  7  U.S.C.  147a,  150ee,  161, 162, 
450;  19  U.S.Q  1306;  21  U.S.C  111.  114a, 
134a,  134b,  134c  134f,  136.  and  136a;  31 
U.S.C  9701;  42  U.S.C  4331.  4332;  7  CFR 
2.17,  2.51,  and  371.2(d). 

§94.1    [Amended] 

2.  In  §  94.1,  paragraph  (a)(2)  would  be 
amended  by  adding  "South  Korea," 
immediately  afler  "Poland.". 

3.  hi  §  94.1,  paragraph  (d)(1)  would  be 
amended  by  adding  the  words  "South 
Korea,"  immediately  after  "Poland" 

§94.11    [Amended] 

4.  In  §  94.11,  the  first  sentence  in 
paragraph  (a)  would  be  amended  by 
adding  "South  Korea,"  immediately 
after  "RepubUc  of  Ireland,". 

Done  in  Washington.  DC,  this  22nd  dey  of 
November  1993. 

Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

IFR  Doc.  93-29231  Filed  11-29-93;  845  ami 
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Financial  Assistance  Rules;  Seismic 
Safety  Standa.'-ds 

AGENCY:  Depa.'imer.t  of  Energy. 
ACTION:  Proposed  rule. 

SUMIMRY:  The  Department  of  Energy 
(DOE)  today  is  proposing  to  emend  the 
Financial  Assistance  Rules  to  bring  the 
Rules  into  compUance  with  Executive 
Order  12699  of  January  5, 1990,  Seismic 
Safety  of  Federal  and  Federally  Assisted 
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or  Regulated  New  Building 
Construction'. 

DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by 
February  28. 1994. 

ADDRESSES:  Comments  should  be 
addressed  to:  Gwendolyn  Cowan. 
Director.  Business  and  Financial  Policy 
Division  {HR-521.2).  Office  of 
Procurement.  Assistance  and  Program 
Management,  U.S.  Department  of 
Energy.  1000  Independence  Ave..  SW.. 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  F.  Sharp,  Business  and 
Financial  PoUcy  Division,  (HR-521.2). 
U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586- 
8192; 

Sophie  C.  Cook.  Office  of  the  Assistant 
General  Counsel.  Procurement  and 
Finance  (GC-34).  U.S.  Department  of 
Energy.  Washington.  DC  20585.  (202) 
586-1900. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  Changes  to  10  CFR  Part  600 

III.  Review  Under  Executive  Order  12612 

rv.  Regulatory  Review 

V.  Review  Under  the  Regulatory  Flexibility 

Act 

VI.  Review  Under  the  Paperwork  Reduction 

Act 
vn.  Review  Under  the  NaUonal 

Environmental  Policy  Act 
Vm.  Review  Under  Executive  Order  12778 
IX.  Public  Comments 

/.  Introduction 

The  Rules  were  previously  amended 
on  January  2. 1992  (57  FR  1)  to  provide 
for  seismic  safety  standards  in 
compliance  with  Executive  Order 
12699,  Seismic  Safety  of  Federal  and 
Federally  Assisted  or  Regulated  New 
Building  Construction.  At  that  time, 
some  model  building  codes  did  not 
contain  adequate  seismic  safety 
provisions.  Since  then,  the  Interagency 
Committee  on  Seismic  Safety  in 
Construction  (ICSSC),  pursuant  to 
Section  4(a)  of  the  Order,  has  developed 
its  "Recommendation  of  Design  and 
Construction  Practices  in 
Implementation  of  Executive  Order 
12699,"  which  has  determined  that 
three  model  building  codes  contain 
suitable  seismic  safety  provisions. 

//.  Changes  to  10  CFR  Part  600 

Section  600.12(c)  is  revised  to  identify 
additional  building  codes  which  would 
meet  the  seismic  safety  requirements  of 
the  Executive  Order. 


m.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  pohcy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibihties  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action.  Today's 
proposed  rule  will  revise  certain  policy 
and  procedural  requirements.  However, 
DOE  has  determined  that  the  proposed 
revision  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 

IV.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  today's  action  was  - 
not  subject  to  review  imder  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L  96-354,  94  Stat.  1164, 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jimsdictions.  DOE 
has  concluded  that  the  proposed  rule 
would  only  affect  small  entities  as  they 
apply  for  and  receive  financial 
assistance,  and  does  not  create 
additional  economic  impact  on  small 
entities  as  a  whole.  DOE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recprdkeeping  requirements  are 
imposed  upon  the  public  by  this 
proposed  rulemaking.  Accordingly,  no 
0MB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501.  et  seq..  or  OMB 


implementing  regulations  at  5  CFR  part 
1320. 

VII.  Review  Under  the  National 
En  vironmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  proposed  rule  clearly  would  not 
represent  a  major  Federal  action  having 
significant  impact  on  the  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.  (1976)),  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508). 
and  DOE  guidelines  (10  CFR  part  1021) 
and,  therefore,  does  not  require  an 
environmental  impact  statement 
pursuant  to  NEPA. 

VIII.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  proposed  rule 
meets  the  requirements  of  sections  2  (a) 
and  (b)  of  Executive  Order  12778. 

DC.  Public  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  changes  set 
forth  in  this  notice.  Three  copies  of 
written  comments  should  be  submitted 
to  the  address  indicated  in  the 
ADDRESSES  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  room  lE-190,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  between  the 
hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  hoUdays. 
All  written  comments  received  by  the 
date  given  in  the  DATES  section  will  be 
fully  considered  prior  to  publication  of 
a  final  rule  resulting  bom  this  proposal. 
Any  information  considered  to  be 
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confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
The  DOE  reserves  the  right  to  determine 
the  confidential  status  of  the 
information  and  to  treat  it  according  to 
our  determination. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91.  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

List  of  Subjects  in  10  CFR  Part  600 

Cooperative  agreements/energy; 
Educational  institutions;  Energy; 
Grants/energy;  Non-profit  organizations. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  proposes  to 
amend  part  600  of  chapter  n  of  title  10 
of  the  Code  of  Federal  Regulations  as  set 
forth  below. 
G.L.  Allen, 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistant  Management. 

For  the  reasons  set  out  in  the 
preamble,  part  600  of  chapter  n,  title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  60(>>FINANCIAL  ASSISTANCE 
RULES 


1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  Sees.  644  and  646.  Pub.  L.  95- 
91.  91  Stat.  599  (42  U.S.C  7254  and  7256); 
Pub.  L  97-258.  96  Stat.  1003-1005  (31  U.S.C. 
6301-6308),  unless  otherwise  noted. 

2.  Paragraph  600.12(c)  is  revised  as 
follows; 

§600.12    Qtrwraily appllc«bl« 
requirements. 

(c)  Provisions  shall  be  made  to  design 
and  construct  all  buildings,  in  which 
DOE  funds  are  used,  to  meet  appropriate 
seismic  design  and  construction 
standards.  Seismic  codes  and  standards 
meeting  or  exceeding  the  provisions  of 
each  of  the  model  codes  listed  in  this 
paragraph  are  considered  to  be 
appropriate  for  purposes  of  this  part. 
These  codes  provide  a  level  of  seismic 
safety  that  is  substantially  equivalent  to 
the  National  Earthquake  Hazards 
Reduction  Program  (NEHRP) 
Recomniended  Provisions  for  the 
Development  of  Seismic  Regulations  for 
New  Buildings,  1988  Edition  (Federal 
Emergency  Management  Administration 


222  and  223),  Revisions  of  these  model 
codes  that  are  substantially  equivalent 
to  or  exceed  the  then  current  or 
immediately  preceding  edition  of  the 
NEHRP  Recommended  Provisions 
(which  are  updated  triennially)  shall  be 
considered  to  be  appropriate  standards. 
The  model  codes  are  as  follows: 

(1)  1991  Uniform  Building  Code,  of 
the  International  Council  of  Building 
Officials, 

(2)  1992  Supplement  to  the  National 
Building  Code,  of  the  Building  Officials 
and  Code  Administrators  International, 

(3)  1992  Amendments  to  the  Standard 
Building  Code,  of  the  Southern  Building 
Code  Congress  International. 

[PR  Doc  93-29167  FUed  11-2&-93;  8:45  am) 
BiOING  COOE  MSO-OI-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  Na  PR-93-19] 

Petition  for  Rulemaking:  Summary  of 
Petltiona  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specific  provisions  of  the 
Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
nimiber  involved  and  must  be  received 
January  31, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attfa:  Rules  Docket  No. 

,  800  Independence  Avenue. 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-l).  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC  on  November  23, 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Rulemaldng 

DoclcetA/b.  27427 

Petitioner:  Ms.  Roberta  Sue 

Regulations  Affected:  14  CFR  121.317(g) 

Description  ofRulechange  Sought:  To 
prohibit  smoking  by  flight  deck 
personnel  during  airplane  movement 
in  the  air,  on  the  sur&ce,  and  during 
takeoff  and  landing 

Petitioner's  Reason  fi)r  the  Request:  The 
petitioner  feels  that  the  lives  of  all 
passengers  on  all  commercial  flights 
are  endangered  or  compromised  by 
flight  deck  personnel  engaged  in  the 
drug  addiction  of  tobacco  smoking 
while  operating  the  aircraft;  that  £ght 
deck  personnel  are  exposed  to 
Envirorunental  Tobacco  Smoke;  that 
all  passengers  are  exposed  to  a  fire 
hazard;  that  the  pilot's  drug 
dependency  on  nfbotine  and  carbon 
monoxide  inhibits  his  or  her  ability  to 
react  effectively  to  emergencies;  that 
tobacco  smoke  cannot  be  controlled  to 
acceptable  levels  by  ventilation  or  air 
cleaning;  and  that  tobacco  smoke 
contains  a  complex  array  of  toxic 
components  and  is  a  serious  and 
substantial  public  healUi  risk. 

(FR  Doc.  93-29301  Filed  11-29-93;  8:45  ami 
WLUNO  CODE  4010-13-H 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-46] 

Proposed  Modification  of  Class  E 
Airspace:  Stillwater,  OK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Stillwater, 
OK.  A  Very  High  Frequency 
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Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR,/DME) 
standard  instnunent  approach 
procedure  (SIAP)  has  been  developed  at 
Stillwater  Municipal  Airport,  OK.  and 
controlled  airspace  extending  upward 
from  700  feet  above  the  ground,  is 
needed  for  instrument  flight  rules  (IFR) 
operations  at  the  airport.  Airspace 
reclassification,  effective  September  16. 
1993,  has  discontinued  the  use  of  the 
term  "transition  area."  Designated 
airspace  extending  upward  from  700 
feet  above  the  ground  is  now  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  executing  the 
recently  established  SIAP. 
DATES:  Comments  must  be  received  on 
or  before  January  9. 1994. 
ADOfiESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-46.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth.  TX.  between 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch.  Air  Traffic 
Division  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Forth 
Worth.  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  "Addresses." 
Commenters  wishing  the  FAA  to 


acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  93-ASW-46."  The  postcard 
will  be  dated  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contract  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  this  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
maihng  fist  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-1 A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  to 
modify  Class  E  airspace  at  Stillwater. 
OK.  to  provide  controlled  airspace 
upward  from  700  feet  above  the  ground 
for  aircraft  executing  the  VOR/DME 
RWY  35  standard  instrument  approach 
procedure  (SIAP)  into  the  Stillwater 
Municipal  Airport.  Airspace 
reclassification,  effective  September  16. 
1993,  has  discontinued  the  use  of  the 
term  "transition  area"  for  airspace 
extending  upward  from  700  feet  above 
the  ground  and  replaced  it  with  the 
designation  "Class  E  airspace."  The 
intended  effect  of  Ibis  proposal  is  to 
provide  adequate  Class  E  airspace  to 
contain  IFR  operations  at  Stillwater 
Municipal  Airport.  OK. 

The  coordinates  for  this  airspace 
docket  are  based  on  docket  are  based  on 
North  American  Datura  83.  Class  E 
airspace  areas  extending  upward  from 
700  feet  above  the  ground  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9A  dated  June  17. 1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 


71.1  (58  FR  36298;  July  6.  993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  no 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Ammdad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A,  airspace 
Designations  and  Reporting  Points, 
dated  June  17, 1993,  and  effective 
September  16, 1993,  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ASW  OK  E  StiUwaler,  OK  [Modify] 

Stillwater  Municipal  Airport,  OK 

(lat.  3°09'37"N..  long.  97»05'09"W.) 
Stillwater  VOR/DME 
(lat.  36''13'27'T^.,  long.  97''04'53"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Stillwater  Municipal  Airport  and 
within  8  miles  east  and  4  miles  west  of  the 
005  radial  of  the  Stillwater  VOR/DME 
extending  from  the  6.5-mile  radius  to  16 
miles  north  of  the  VOR/DME.  and  within  1.7 
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miles  each  side  of  the  183  radial  of  the 
Stillwater  VOR/DME  extending  from  the  6  5- 
mile  radius  to  12.2  miles  south  of  the 
Stillwater  Airport. 

*         •         •         •         • 

Issued  an  Fort  Worth.  TX,  on  November  10. 
1993. 

Larry  L.  Oaig, 

Manager,  Air  Traffic  Division,  Southwest 
Region 

IFR  Doc.  93-29300  Filed  11-29-93:  8:45  am) 

BILUNC  COPE  4S10-13-M 


14  CFR  Part  71 

[Alrspact  Docket  No.  93-AGL-19] 

Proposed  Establishment  of  Class  E 
Airspace;  Appleton,  MN 

AGENCY:  Federal  Aviation 

Administration  (FAA).  Dot. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E  airspace  near 
Appleton.  MN,  to  accommodate  a  new 
Nondirectional  Beacon  (NDB)  runway 
13  Standard  Instrument  Approach 
Procedure  (SLAP)  to  Appleton 
Municipal  Airport.  Appleton,  MN. 
Airspace  Reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area"  and 
replace  it  with  the  designation  "Class  E 
airspace".  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (ACL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 

DATES:  Comments  must  be  received  on 
or  before  January  14. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  93-AGL-19.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines.  lUinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rober  Frink.  Air  Traffic  Division. 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  that  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triphcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AGL-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  near 
Appleton,  MN,  to  accommodate  a  new 


NDB  runway  13  SLAP  to  Appleton 
Municipal  Airport.  Appleton,  MN. 

Controlled  airspace  extending  from 
700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  apphcable 
visual  flight  rule  requirements. 

Airspace  Reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area"  and 
replaced  it  with  the  designation  "Class 
E  airspace".  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
designations  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17,  1993.  effective  September  16. 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6. 1993). 
The  Class  E  airspace  designation  hsted 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  nas  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februar>' 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
since  this  is  a  matter  that  will  only 
affect  air  traffic  procedures  and  the  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have 
significant  economic  impact  on  a 
substantial  number  or  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  a  follows; 

Authority:  49  U.S.C.  app.  1348(a),  13:")4(a), 
1510  E.O.  10844  24  FR  9565  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
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Administration  Order  7200. 9A, 
Airspace  Designations  and  Reporting 
Points  dated  June  17, 1993.  and  effective 
September  16, 1993,  is  amended  as 
follows: 

Paragraph  6005    Qass  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 

AGL  MN  ES  Appleton.  MN    [New] 
Appleton  Municipal  Airport,  MN 
(lat  45»13'41''  N..  long.  M'OO'IQ"  W.) 
That  ainpace  extending  upon  from  700  feet 
above  the  surface  within  a  6.4-niiles  radius 
of  the  Appleton  Municipal  Airport,  MN,  and 
within  2.5  miles  each  side  of  the  326°  bearing 
from  airport  extending  frt)m  the  6.4-mile 
radius  to  7  miles  northwest  of  the  airport. 

John  P.  Cuprisin, 

Manager  Air  Traffic  Division. 

[FR  Doc  93-29294  Filed  11-29-93;  8:45  am] 

BILLING  CODE  4»10-1»-« 


14CFRPart71 

[Airspace  Docket  No.  93-ASW-36] 

Proposed  Establishment  of  Class  E 
Airspace:  Leesvliio,  LA 

AGENCY:  Federal  Avidiion 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Leesville  Airport.  A 
Nondirectional  Radio  Beacon  (NDB) 
standard  instrument  approach 
procedure  (SL\P)  has  been  developed  at 
Leesville  Airport,  and  controlled 
airspace  extending  from  700  feet  above 
ground  level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  Airspace 
reclassification,  effective  September  16, 
1993.  has  discontinued  the  use  of  the 
term  "transition  area,"  and  airspace 
extending  from  700  feet  or  more  AGL  is 
now  Class  E  airspace.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  SlAP's  at  Leesville 
Airport,  LA. 

DATES:  Conunents  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to  Manager, 
System  Management  Branch.  Air  Traffic 
Division,  Southwest  Region,  Docket  No 
93-ASW-36,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 


Counsel,  Southwest  Region,  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road,  Forth  Worth,  TX,  between 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  busmess  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region.  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth,  TX. 
FOR  FURTHER  MFORIMATION  CONTACT:  Joe 
Chaney.  System  Management  Branch. 
Department  of  Transportation.  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530;  telephone:  817-624- 
5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  ivritten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  under  the  caption  "ADDRESSES." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  93-ASW-36."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel.  4400  Blue 
Moimd  Road.  Forth  Worth.  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
Department  of  Transportation,  Federal 


Aviation  Administration.  Fort  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  mterested  in  being 
placed  on  a  mailing  hst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviat  >n  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  located  at  Leesville  Airport  in 
Leesville,  LA.  A  Nondirectional  Radio 
Beacon  (NDB)  standard  instrurr,ent 
approach  procedure  (SL\F)  has  been 
developed  for  Leesville  Airport. 
Controlled  airspace  extending  from  700 
feet  above  ground  level  (AGL)  is  needed 
for  instrument  flight  rule  (IFR) 
operations  at  the  airport.  Airspace 
reclassification,  effective  September  16. 
1993.  has  discontinued  the  use  of  the 
term  "transition  area,"  and  airspace 
extending  upward  from  700  feet  or  more 
above  ground  level  is  now  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  SIAP's 
at  Leesville  Airport.  The  Coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datura  83.  Class  E  airspace 
areas  for  airports  extending  from  700 
feet  or  more  above  groimd  level  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17. 1993.  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  that  needs  frequent  and 
routine  amendments  to  keep  them 
operationally  ciurent.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  luider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 
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List  of  Subjects  in  14  OIL  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
T510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designation  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Poragrop/i  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

*         *         •         •         • 

ASW  Louisiuia  E5  Leesville,  LA    [New] 

Leesville  Airport,  LA 
(latitude  31°10'03"  N.,  loogitude  93''20'53" 
W.) 
Leesville  NDB  (VED). 
(latitude  31»06'09''  N.,  longitude  93''20'31" 
W.) 

That  airspace  extending  upward  firom  700 
feet  above  the  surfece  within  a  6.5  mile 
radius  of  the  Leesville  Airport  and  within  2.5 
miles  each  side  of  the  000  bearing  of  the 
LeesviUe  NfDB  extending  from  6.5  mile  radius 
area  to  7.3  miles  north  of  the  Leesville 
Airport  excluding  that  airspace  within  the 
Fort  Podk,  LA,  Qass  D  Airspace. 

Issued  in  Fort  Worth,  TX  on  November  8, 
1993. 

Larry  L.  Crmig. 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-29297  Filed  11-29-93;  8:45  am) 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-47] 

Proposed  Modification  of  Class  E 
Airspace:  OIney,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E  airspace  at  Olney, 
TX.  A  recent  amendment  to  the 
Nondirectional  Radio  Beacon  (NDB) 


Runway  (RWY)  17  standard  instrument 
approach  procedure  (SIAP)  has 
necessitated  the  need  to  amend  the 
arrival  extension  at  Olney  Mtmicipal  for 
instrument  fUght  rules  (IFR)  operations 
at  the  airport.  Airspace  reclassification, 
effective  September  16, 1993,  has 
discontinued  the  use  of  the  term 
"transition  area."  Designated  airspace 
extending  upward  from  700  feet  above 
ground  level  will  use  the  term  "Class  E 
airspace"  for  general  controlled 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  SIAP 
at  Olney  Municipal  Airport,  TX. 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-47.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530.^ 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  between 
9  a.m.  and  3  p.ra,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  imder  the  caption  "ADDRESSES." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 


comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Commenters  to  Airspace 
Docket  No.  93-ASW-47."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  bMsfore  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  hght  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel.  4400  Blue 
Mound  Road.  Fort  Worth.  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Systems 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NTRM. 
Persons  interested  in  being  placed  on  a 
maiUng  hst  for  futiu-e  NPRM's  Should 
also  request  a  copy  of  Advisory  Ciroilar 
No.  11-2 A  which  describes  the 
appUcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  E  airspace  at  Olney, 
TX.  An  amendment  to  the  NDB  RWY  17 
standard  instrument  approach 
procedure  (SIAP)  has  necessitated  the 
need  to  expand  the  area  for  IFR 
operations  at  Olney  Mtmicipal  Airport, 
TX.  Airspace  reclassification,  effective 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area." 
Designated  airspace  extending  upward 
from  700  feet  above  the  ground  is  now 
Class  E  airspace.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  SL\P  at  Obey,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  Jime  17, 1993,  and  effecti\'B 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6. 1993).  The 
Class  E  airspace  designation  listed  in 
this  docimient  would  be  pubUshed 
subsequently  in  the  Order. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1318(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
1160 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations,  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Paragraph  6005:    Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5  OIney.  TX    [Modify] 
Olney  Municipal  Airport,  TX 

(lat.  33''21'04"  N.,  long.  98°49'09"  W  ) 
Olney  RBN 
(lat.  33''21'04"N.,  long.  98°48'58"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Olney  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  347°  bearing 
from  the  Olney  RBN  extending  from  the  6.6- 
mile  radius  to  7.6  miles  north  of  the  airport. 


Issued  in  Fort  Worth,  TX.  on  November  8, 
1993. 

Larry  L.  Craig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

IFR  Doc.  93-29298  Filed  11-29-93;  8:45  ami 
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14  CFR  Part  71 

[AirspM*  Doctot  No.  92-ASW-30] 

Proposed  Establlshmant  of  Class  E 
Airspace:  Russeilvllle,  AR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at 
Russellville.  AR.  A  nondirectional  radio 
beacon  (NDB)  standard  instrument 
approach  procedure  (SLAP)  has  been 
developed  at  Russellville  Municipal 
Airport,  and  controlled  airspace  upward 
from  700  feet  above  the  ground,  is 
needed  for  instrument  flight  rules  ffPR) 
operations  at  the  airport.  Airspace 
reclassification,  effective  September  16, 
1993,  has  discontinued  the  use  of  the 
term  "transition  area."  Airspace 
extending  upward  from  700  feet  above 
ground  level  will  use  the  term  "Class  E 
airspace"  for  general  controlled 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  NDB 
A  SIAP  at  Russellville  Municipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch.  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
92-ASW-30,  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth.  TX.  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mount  Road,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530;  telephone:  817- 
624-5531. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 

earticipate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address, 
listed  under  the  caption  "ADDRESSES." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  92-ASW-30."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  Hght  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Coimsel.  4400  Blue 
Mound  Road.  Fort  Worth,  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  Ust  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at 
Russellville,  AR.  An  NDB  A  standard 
instrument  approach  procedure  (SIAP) 
was  developed  at  Russellville  Municipal 
Airport.  Controlled  airspace  upward 
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from  700  feet  above  tbe  surface,  is 
needed  for  IFR  operations  at  tbe  airport. 
Airspace  reclassification,  effective 
September  16, 1993,  has  discontinued 
the  use  of  tbe  term  "transition  area." 
Designated  airspace  extending  upward 
from  700  feet  above  tbe  ground  is  now 
Class  E  airspaca  Tbe  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  NDB  A  SIAP  at  Russellville 
Municipal  Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  for  airspace  extending 
upward  from  700  feet  or  more  above 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17, 1993.  and  effective  September  16. 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  tbis 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  tbis  rule,  when 
promulgated.  %vill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  tbe  criteria  of  tbe 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  tbe  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71-^AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [AmeiKted] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


Administration  Order  7400.gA. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 
Paragraph  6005.    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASW  AR  E5  RusseUville,  AR    [New] 
Russellville  Municipal  Airport,  AR 

(lat.  35°15'3r  N.,  long.  Si'OS'Z?"  W.) 
Russellville  NDB 
(lat.  35*15'25"N.,  long.  93°05'39"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiSiin  a  6.4-mile 
radius  of  the  Russellville  Municipal  Airport, 
and  within  2.4  miles  each  side  of  the  184* 
bearing  of  the  Russellville  NDB  extending 
from  the  6.4-mile  radius  to  6.6  miles  south 
of  the  airport,  excluding  that  airspace  which 
overlies  the  Morrilton,  AR  Class  E  area. 

Issued  in  Forth  Worth,  TX,  on  November 
10, 1993. 
Larry  L.  Craig. 

Manager.  Air  Traffic  Division.  Southwest 
Region. 

[FR  Doc.  93-29299  Filed  11-29-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  40  and  48 

[PS-52-931 

RIN  1545-AP48 

Diesel  Fuel  Excise  Tax;  Registration 
Requirements  Relating  to  Gasoline  and 
Diesel  Fuel  Excise  Tax 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  bearing. 


SUMMARY:  In  tbe  Rules  and  Regulations 
section  of  tbis  issue  of  the  Federal 
Register,  tbe  IRS  is  issuing  temporary 
regulations  relating  to  tbe  diesel  fuel 
excise  tax  and  registration  requirements 
for  tbe  gasoline  and  diesel  fuel  excise 
taxes.  The  temporary  regulations  reflect 
changes  to  the  law  made  by  the 
Omnibus  Budget  Reconcibation  Act  of 
1990  and  the  Omnibus  Budget 
Reconciliation  Act  of  1993  and  affect 
certain  blenders,  enterers,  refiners. 
terminal  operators,  tbroughputters.  and 
persons  that  sell,  buy,  or  use  diesel  fuel 
for  a  nontaxable  use.  The  text  of  tbe 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  January  31. 1994.  Outlines 


of  oral  comments  to  be  presented  at  the 
public  bearing  scheduled  for  March  22. 
1994.  must  be  received  by  March  1, 
1994. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (PS-52-93).  room 
5228.  Internal  Revenue  Service,  P.O. 
Box  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  to:  CC:DOM:CORP:T:R  (PS- 
52-93),  room  5228,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224.  The  public 
hearing  will  be  held  in  the  Auditorium. 
Internal  Revenue  Building,  1111 
Constitution  Avenue  KVJ.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Frank  Boland,  (202)  622-3130; 
concerning  the  hearing  and 
submissions,  Mike  Slaughter.  (202)  622- 
7190  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(b)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  tbe  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC:FP.  Washington, 
DC  20224. 

The  collections  of  information  are  in 
§§48.4082-2.  48.4101-3,  48.4101-4. 
48.6427-8.  and  48.6427-9.  This 
information  is  required  by  the  IRS  to 
verify  compliance  with  sections  4081 
and  6427.  It  will  be  used  to  determine 
whether  an  amount  of  tax.  credit,  or 
payment  has  been  computed  correctly. 
The  likely  respondents  are  businesses 
and  other  for-profit  organizations, 
including  small  businesses  and 
organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the  IRS. 
Individual  respondents  may  require 
more  or  less  time,  depending  on  their 
particular  circumstances. 

Estimated  total  annual  recordkeeping 
burden:  200  hours. 

Estimated  average  annual  burden  per 
recordkeeper:  1  hour. 
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Estimated  number  of  recordkeepers: 
200 

Estimated  total  annual  reporting 
biuden:  40,290  hours. 

Estimated  average  annual  burden  per 
respondent:  .1  hour. 

Estimated  number  of  respondents: 
341.900 

Estimated  annual  frequency  of 
responses:  On  occasion. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  provide  rules 
relating  to  the  imposition  of.  and 
hability  for,  the  diesel  fuel  tax  under 
section  4081  and  the  registration 
requirements  relating  to  both  the  diesel 
fuel  and  gasoline  taxes.  This  document 
proposes  regulations  the  text  of  which  is 
the  same  as  the  text  of  those  temporary 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  rules. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pxirsuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  Impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  scheduled 
for  Tuesday.  March  22. 1994,  at  10  a.m. 
in  the  Auditorium.  Internal  Revenue 
Building,  llii  Constitution  Avenue 
NW.  Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearine 
starts. 

The  rules  of  §  601.601(a)(3)  apply  to 
the  hearing. 

Persons  that  have  submitted  written 
comments  by  January  31, 1994  and  want 
to  present  oral  comments  at  the  hearing 
must  submit  by  March  1, 1994,  an 


outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic.  A 
period  of  10  minutes  will  be  allotted  to 
each  person  for  making  comments. 

An  agenda  showing  the  scheduUng  of 
the  speakers  will  be  prepared  afler  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  firee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Frank  Boland.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Parts  40  and 
48 

Exdse  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  40  and  48 
are  proposed  to  be  amended  as  follows: 

PART  40-EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  • 

Section  40.6011(a)-3  also  issued 
under  26  U.S.C.  6011(a). 

Par.  2.  Section  40.601  l(a)-3  is  added 
to  read  as  follows: 

S  40.601 1  (a)-3  Monthly  and  •emlmonthly 
returns  from  certain  persons  liable  for  tax 
on  taxable  fuel. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  40.601  l(a)-3T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

PART  48— MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Par.  3.  The  authority  citation  for  part 
48  is  amended  by  adding  entries  in 
nimierical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  • 

Sections  48.4082-1  and  48.4082-2 
also  issued  under  26  U.S.C.  4082. 

Section  48.4101-3  also  issued  under 
26  U.S.C.  4101(a)  and  (b). 

Section  48.4101-4  also  issued  under 
26  U.S.C.  4101(d). 

Sections  48.6427-8  and  48.6427-9 
also  issued  under  26  U.S.C.  6427(n). 

Par.  4.  Section  48.4041-0  is  added  to 
read  as  follows: 


S48.4041-0  Applicability  of  regulations 
relating  to  diesel  fuel  after  Decembor  31, 
1993. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4041-OT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

Par.  5.  Sections  48.4081-10  through 
48.4081-12  are  added  to  read  as  follows: 

148.4081-10    Diesel  fuel  tax;  definitions. 
[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4081-lOT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

S  48.4081-1 1    Diesel  fuel  tax-  tax  on 
removal  at  a  terminal  rack. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4081-1  IT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

§48.4081-12    Diesel  fuel  tax;  taxable 
events  other  than  removal  at  the  terminal 
rack. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4081-12T 
published  elsewhere  in  this  issue  of  the 
Federal  Register] 

Par.  6.  Sections  48.4082-1  through 
48.4083-1  are  added  to  read  as  follows: 

§  48.4082-1    Diesel  fuel  tax;  exemption. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4082-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register] 

§48.4082-2    Diesel  fuel  tax;  notice  required 
with  respect  to  dyed  diesel  fuel. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4082-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Register] 

§  48.4082-3    Diesel  fuel;  dye  injection 
systems  and  visual  inspection  devices. 
[Reserved] 

§48.4082-4    Diesel  fuel;  back-up  tax. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4082-^T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

§48.4083-1    Administrative  authority. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4083-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

Par.  7.  Sections  48.4101-3  and 
48.4101-4  are  added  to  read  as  follows: 


§48.4101-3 

Registration. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4101-3T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 
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§48.4101-4    Information  reporting. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.4101-4T 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Par.  8.  Sections  48.6427-8  and 
48.6427-9  are  added  to  read  as  follows: 

§48.6427-8    CredH  or  payment  with 
respect  to  diesel  fuel  used  In  a  nontaxable 
use  (other  than  on  a  farm  for  farming 
purposes  or  by  a  State  or  local 
government). 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.6427-8T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

§  48.6427-9    Credit  or  payment  with 
respect  to  diesel  fuel  aold  for  use  on  a  farm 
for  farming  purposes  or  by  a  State  or  local 
government 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  48.6427-9T 
published  elsewhere  in  this  issue  of  the 
Federal  Register] 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  93-28648  Filed  11-23-93;  2:30  pm] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1253 

Research  Room  Hours 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  pubhc  meeting. 


SUMMARY:  The  National  Archives  will 
hold  a  pubhc  meeting  on  proposed 
hours  of  operation  of  research  rooms  in 
its  Washington.  DC  and  College  Park 
facilities.  Currently  those  hours  of 
operation  are  8:45  a.m.-lO  p.m., 
Monday-Friday,  8:45  a.m.-5:15  p.m.  on 
Saturday  in  the  National  Archives 
Building  and  8  a.m.-4:30  p.m., 
Monday-Saturday  in  the  Washington 
National  Records  Center,  Suitland,  MD. 
The  National  Archives  has  not  yet 
established  research  hours  of  operation 
for  the  National  Archives  at  College 
Park  facility.  On  September  22, 1993  at 
58  FR  49251,  the  NaUonal  Archives 
proposed  closing  its  research  rooms  in 
the  National  Archives  Building  in 
Washington,  DC  at  8  p.m..  Monday- 
Friday  and  at  5  p.m.  on  Satiu'day.  The 
hours  of  operation  of  the  Suitland 
facility  would  remain  imchanged.  The 
National  Archives  intends  to  propose 
that  research  hours  at  the  National 
Archives  at  College  Park  faciUty  be  the 
same  as  the  National  Archives  Building 
in  Washington,  DC. 


DATES:  The  meeting  will  be  held  on 
Monday,  December  23, 1993  at  2  p.m. 

Those  who  cannot  attend  the  meeting 
may  mail  or  fax  comments.  Such 
comments  must  be  received  by  5:15 
p.m..  December  13, 1993. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Theater  of  the  National  Archives 
Building,  5th  floor,  7th  and 
Pennsylvania  Ave.,  NW.,  Washington, 

Comments  may  be  mailed  or  faxed  to 
the  Director,  Policy  and  Program 
Analysis  Division  (NAA).  The  National 
Archives  at  College  Park,  8601  Adelphi 
Road,  College  Park,  MD  20740-6001- 
FAX:  (301)  713-7277. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  at 
(301)  713-6730. 

SUPPt.EMENTARY  INFORMATION:  On 
Monday,  December  13,  1993,  at  2  p.m., 
the  National  Archives  will  hold  a  pubhc 
meeting  on  proposed  hours  of  operation 
of  research  rooms  in  its  Washington,  IX 
and  College  Park  facihties.  Currently 
those  hours  of  operation  are  8:45  a.m.- 
10  p.m.,  Monday-Friday,  8:45  a.m.-5:15 
p.m.  on  Saturday  in  the  National 
Archives  Building  and  8  a.m.-4:30  p.m., 
Monday-Saturday  in  the  Washington 
National  Records  Center,  Suitland.  MD. 
The  National  Archives  has  not  yet 
estabhshed  research  hours  of  operation 
for  the  National  Archives  at  College 
Park  facihty.  The  meeting  will  be  held 
in  the  Theater  of  the  National  Archives 
Building.  5th  floor,  7th  and 
Pennsylvania  Ave.,  NW..  Washington, 
DC. 

On  September  22, 1993  at  58  FR 
49251,  the  National  Archives  proposed 
closing  its  research  rooms  in  the 
National  Archives  Building  in 
Washington.  DC  at  8  p.m.,  Monday- 
Friday  and  at  5  p.m.  on  Saturday.  The 
hours  of  operation  of  the  Suitland 
facility  would  remain  unchanged.  The 
National  Archives  intends  to  propose 
that  research  hoiu^  at  the  National 
Archives  at  College  Park  facihty  be  the 
same  as  the  National  Archives  Building 
in  Washington,  DC.  Resources 
conserved  by  reducing  the  hours  of 
operation  in  the  National  Archives 
Building  are  intended  for  use  in 
providing  evening  service  in  the  College 
Park  facihty  (Archives  II)  beginning  in 
February  1994.  This  will  expand  our 
services  to  include  evening  and 
Saturday  hours  for  records  moving  to 
Archives  II  and  currently  served  in  the 
Cartographic,  Still  Pictures,  Electronic 
Records,  and  Nixon  Research  Rooms 
which  do  not  have  extended  hours,  and 
records  currently  served  in  the  Suidand 
Research  Room  which  has  extended 
hours  only  on  Saturdays.  The  National 


Archives  seeks  to  change  its  hours  of 
operation  in  a  way  which  will  hmit  the 
impact  on  as  many  users  as  possible  and 
yet  provide  users  at  the  College  Park 
facility  with  evening  access. 

Research  rooms  which  will  operate  in 
the  National  Archives  Building  in 
Washington,  DC  are  the  Central  and 
Microfilm  Research  Rooms.  Research 
rooms  in  the  College  Park  facihty 
include  the  Textual  Research  Room. 
Cartographic  Research  Room.  Still 
Pictures  Research  Room.  Motion 
Picture,  Sound,  and  Video  Research 
Room,  and  the  National  Archives 
Library.  Researchers  using  records  in 
National  Archives'  research  rooms  .nay 
not  always  be  assigned  to  work  in  the 
research  room  designated  for  the 
particular  records,  e.g..  researchers 
using  textual  records  in  Archives  II  may 
be  assigned  a  research  station  in  the 
Still  Pictures  Research  Room.  This 
flexibility  will  allow  the  National 
Archives  to  offer  evening  service  to 
users  of  various  records  without 
necessarily  keeping  all  research  rooms 
open. 

The  National  Archives  will  discuss 
comments  received  from  the  research 
pubhc  and  propose  alternatives  for 
discussion  and  comment  Anyone 
requiring  the  services  of  a  sign  language 
interpreter  must  contact  Sharon  K. 
Fawcett  at  (202)  501-5403  or  TDD  (202) 
501-5404  by  5  p.m..  December  9. 1993. 
A  final  rule  will  be  issued  after  the 
public  meeting  and  after  consideration 
of  public  comment.  Until  a  final  rule  is 
issued,  the  Central  Research  Room  and 
the  Microfilm  Research  Room  will 
continue  to  be  open  until  10  p.m., 
Monday-Friday. 

ADDRESSES:  Those  who  caimot  attend 
the  meeting  may  mail  or  fax  comments 
to  the  Director,  PoUcy  and  Program 
Analysis  Division  (NAA).  The  National 
Archives  at  College  Park.  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
FAX:  (301)  713-7277.  Such  comments 
must  be  received  by  5:15  p.m., 
December  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Hadyka  or  Nancy  Allard  at 
(301)  713-6730. 

Dated:  November  23, 1993. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

[FR  Doc.  93-29378  Filed  11-29-93;  8:45  am] 
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ENVIRONMEfTTAL  PROTECTION 
AGENCY 

40  CFR  ParU  72.  73. 74,  75  and  78 
[rRL-4ao«^] 

Opting  Into  the  Add  Rain  Program: 
Change  In  PubHc  Comment  Period  for 
the  Proposed  Rule 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTTCN:  Proposed  rules;  change  in 
public  comment  period. 

SUMMARY:  On  September  24, 1993.  EPA 
published  the  proposed  rule  for  SO2 
combustion  sources  not  otherwise 
affected  by  title  IV  to  elect  to  participate 
in  the  Acid  Rain  Program  by  "opting 
in".  Upon  petitions  from  several  groups 
to  extend  the  comment  period.  EPA  is 
changing  the  deadline  for  public 
comments  and  will  accept  comments  on 
this  proposed  rule  until  December  7. 
1993. 

DATES:  Notice  is  hereby  given  that 
comments  on  the  opt-in  rule  proposed 
on  September  24, 1993  in  the  Federal 
Register  [58  PR  50087-50131)  must  be 
submitted  in  writing  and  in  triplicate  to 
EPA  by  December  7. 1993. 
ADDRESSES:  Send  comments  to  Air 
Docket  No.  A-93-15,  401  M  Street.  SW., 
Washington,  DC  20460.  Comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8:30  am  to  12  pm  and  1:30  pm  on 
3:30  pm,  Monday  through  Friday, 
excluding  Federal  holidays,  in  room  M- 
1500,  Waterside  Mall.  401  M  Street. 
SW..  Washington.  DC  20460 
FOR  f=UflTMER  INFORMATION  COffTACT: 
Acid  Rain  Hotline  (202)  233-9620  or 
Adam  Klinger  (202)  233-9122;  mailing 
address.  U  S.  EPA,  Acid  Rain  Division 
(6204J).  401  M  Street.  SW.,  Washington. 
DC  20460. 

Dated.  November  18. 1993 

Paul  M.  Stolpman, 

Director,  Office  of  Atmospheric  Prvgrams. 
Office  of  Air  and  Radiation. 

\FR  Doc.  93-29275  Filed  11-29-93;  8.45  am) 
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40  CFR  Pari  704 
(OPPTS-«2013H:  FRL-3875-9] 
RiN2070-AC19 

Comprehensive  Assessnoent 
Information  Rule;  Proposed 
Amendments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  amend 
the  Comprehensive  Assessment 
Information  Rule  (CAIR)  to  address.  low 
volume  manufacturers  and  processors, 
"de  minimis"  concentrations  of  a  CAIR 
listed  substance  in  a  mixture,  trade 
name  submissions,  and  advance 
substantiation  of  Confrdentiai  Business 
Information  (CBI)  claims.  The  proposed 
amendments  would  reduce  reporting 
requirements  for  the  regulated 
coimnonity  by:  establishing  exemptions 
for  small  volume  manufacturers  and 
processors,  and  for  persons  who 
manufacture  or  process  a  mixture 
containing  a  CAIR  listed  substance 
below  a  "de  minimis"  concenfBtion; 
permanently  estabUshing  the  provisions 
for  temporary  administrative  relief  from 
trade  name  reporting  requirements 
granted  by  notice  in  the  Federal 
Register  of  April  10, 1989  (54  FR 
14324),  and  modifying  the  advance 
substantiation  requirements  for  certain 
information  claimed  as  confidential.  In 
addition  to  the  above  amendments,  EPA 
is  also  proposing  a  defined  set  of  CAIR 
questions  for  reporting  on  substances 
which  are  recommended  and  designated 
by  the  Toxic  Substances  Control  Act 
(TSCA)  Interagency  Testing  Committee 
(ITC)  and  added  to  the  section  4(e) 
Priority  Testing  List.  The  Agency  is 
proposing  to  require  automatic  reporting 
(i.e.,  without  notice  and  comment 
rulemaking)  for  this  defined  set  of  CAIR 
questions  vhen  used  for  substances 
listed  by  the  ITC  Finally.  EPA  is 
making  some  minor  changes.  Also,  in 
this  proposed  rule,  EPA  is  providing  a 
revised  burden  analysis  for  the  CAIR. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  no  later  than  lanuary 
31,  1994. 

ADDRESSES:  Written  comments  must 
bear  the  docket  control  number  OPTS- 
82013H.  An  original  and  two  copies 
should  be  sent  to:  TSCA  Public 
Information  Office  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
NE-G004.  401  M  St.,  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B  Hazen,  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E543,  401  M  St..  SW., 
Washington,  DC  20460,  Telephone 
Number:  (202)  554-1404,  TDD;  (202) 
554-0551. 

SUPI»t.EMENTARY  INFORMATION 

I.  Authority 

Section  8(a)  of  TSCA  authorizes  the 
Administrator  of  EPA  to  promulgate 
rules  which  require  manufacturers, 


importers,  and  processors  of  chemical 
sub'^'Bnces  and  mixtures  (referred  to 
hereafter  as  "substances"  or  "chemical 
substances")  to  maintain  records  and 
submit  information  on  such  substances 
as  the  Administrator  may  reasonably 
reouire. 

Section  8(a)(2)  contains  a  wide- 
ranging  Hst  of  examples  of  the  kinds  oi 
information  which  EPA  can  require  to 
be  reported,  provided  that  "to  the  extent 
feasible,  the  Administrator  shall  not 
require  any  reporting  which  is 
unnecessary  or  duplicative."  Thus, 
section  8  provides  EPA  broad  discretion 
in  determining  the  information  to  be 
reported.  Congress  authorized  EPA  to 
collect  information  on  chemical 
substances  so  that  the  totality  of 
exposure  to  humans  and  the 
environment  could  be  determined  and 
that  EPA  could  share  the  information 
collected  with  other  EPA  offices,  federal 
agencies,  and  the  public.  TSCA  sections 
2.  8,  10.  14.  and  21;  H.  Rep.  94-1341, 
94th  Cong.,  2d  Sess.  6-7  (July  14,  1976); 
Sen.  Rep.  94-698.  94th  Cong.  2d  Sess 
3-5  (March  16,  1976). 

n.  Background 

The  CAIR  was  promulgated  on 
December  22,  1988  (53  FR  51698),  under 
the  authority  of  TSCA  section  8(a).  The 
rule  establishes  a  general  framework  for 
detailed  reporting  on  chemical 
substances  by  manufacturers,  importers, 
and  processors. 

To  assure  that  information  requested 
under  the  CAIR  is  not  unnecessary  or 
duplicative,  EPA  established  criteria  for 
selection  of  chemical  candidates  by 
Federal  agencies  intending  to  use 
information  generated  by  the  CAIR,  and 
procedures  for  assuring  that  the  data 
request  is  not  duplicative.  Generally,  a 
substance  selected  for  the  CAIR  is  one 
which  meets  one  or  more  of  the 
following  criteria:  (1)  The  agencies 
know  or  suspect  the  substance  causes 
adverse  health  or  environmental  effect."^ 
yet  lack  current  exposure  data;  (2)  the 
agencies  know  the  substance  is  a  high 
volume  production  substance  with  high 
exposure  potential;  (3)  the  agencies 
believe  there  are  significant  data  gaps 
for  the  substance;  or  (4)  the  agencies 
place  a  priority  on  the  need  for  the 
requested  information  to  complete 
assessments  of  the  substance.  To  avoid 
duplication,  extensive  literature  and 
data  base  searches  are  undertaken  for 
the  substance  candidates,  and  a  list  of 
the  nominated  substances  along  with 
the  information  requests  are  sent  for 
review  to  other  EPA  offices  and  other 
Federal  agencies  participating  in  the 
particular  CAIR  rulemaking  at  hand  tc 
evaluate  data  availability  from  these 
sources. 
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The  Agency  received  a  Palition  for 
Reconsideration  on  January  24, 1989, 
from  the  Synthetic  Organid  Chemical 
Manufacturers  Associatiort  (SOCMA) 
asking  EPA  to  reconsider  certain  aspects 
of  the  rule  which  are  listed  below  in  this 
Unit  In  addition  to  SOCMA's  petition, 
a  Petition  for  Judicial  Review  was  filed 
by  the  Chemical  Manufacturers 
Association  (CMA)  and  the  Society  for 
the  Plastics  Industry  (SPI)  in  the  District 
of  Columbia  Court  of  Appeals  {Chemical 
Manufacturers  Association  v.  EPA. 
Docket  No.  89-1153  (D.C.  Cir.)  (CMA). 
A  Notice  of  Temporary  Administrative 
Relief  was  published  in  the  Federal 
Regijsler  of  April  10.  1989  (54  FR 
14324),  to  address  SOCMA's  concern 
that  compliance  with  the  provisions 
under  §  704.208  of  the  CAIR  would 
result  in  disclosure  of  confidential 
business  information. 

In  the  Federal  Register  of  July  19, 
1989  (54  FR  30211),  a  'Request  for 
Additional  Comments"  on  the  CAIR  was 
published  in  response  to  the  concerns 
raised  by  petiUoners  SOCMA,  CMA,  and 
SPI.  The  "Request"  sought  public 
comments  on  possible  revisions  to  the 
CAIR.  The  CMA  litigation  is  currently 
stayed  pending  the  outcome  of  EPA 's 
review  of  these  comments. 

The  areas  of  concern  to  the  petitioners 
and  on  which  comments  were  solicited 
included: 

1.  Addition  of  a  small  volume 
exemption  for  companies  that 
manufacture,  import  or  process  a  CAIR- 
listed  substance  solely  in  small 
quantities. 

2.  Inclusion  of  a  "de  minimis" 
exemption  for  CAIR-listed  substances 
present  in  mixtures  below  set 
concentration  levels. 

3.  Likehhood  of  release  of 
confidential  business  information  in  the 
proceiss  of  complying  with  trade  name 
reporting. 

4.  definition  of  processing  activities 
—  division  of  processors  into 
subcategories  to  help  clarify  which 
processors  are  subject  to  CAIR. 

5.  Modification  of  requirements  for 
advance  substantiation  of  CBI  claims. 

Comments  received  from  the  public 
are  discussed  in  Unit  III. 

At  t^is  time,  EPA  is  requesting 
commiants  only  on  the  proposed 
changes  in  this  proposed  rule.  The 
Agency  is  particularly  interested  in 
receiving  comments  tliat  specifically 
address  the  threshold  levels  that  EPA  is 
proposing  for  the  low  volume  and  de 
minimis  exemptions.  EPA  is  not 
soliciting  comments  on  provisions  of 
existiitg  regulations  that  would  not  be 
changed  by  the  proposed  rule. 
Specifically,  and  notwithstanding  the 
inclusion  of  some  of  the  existing 


language  ft-om  §§  704.219(d),  (e)  and 
704  223(a),  EPA  will  only  entertain 
comments  to  the  extent  that  they 
address  proposed  changes  in  these 
sections. 

III.  Proposed  Changes  and  Comments 

A.  Low  Volume  Exemption 

Two  comments  were  received 
regarding  the  low  volume  exemption 
from  CAIR  reporting  that  asked  EPA  to: 

(1)  Establish  an  exemption  to  the  CAIR 
similar  to  the  Preliminary  Assessment 
Information  Rule's  (PAIR)  low  volume 
exemption  for  individuals  who 
manufacture,  import,  or  process  a  listed 
substance  in  annual  quantities  of  less 
than  1,100  pounds/500  kilograms;  and 

(2)  establish  a  standard  10,000  pound 
exemption. 

EPA  considered  both  of  the  above 
exemption  levels  and  is  proposing  in 
§  704.210  exempting  from  CAIR 
reporting  those  persons  who 
manufacture,  import,  or  process  a  listed 
substance  in  annual  quantities  of  less 
than  10,000  pounds  at  a  site.  Based  on 
the  Agency's  experience  with  the 
information  received  on  the  19  chemical 
substances  presently  hsted  on  the  CAIR, 
the  10,000  pound  exemption  level 
would  significantly  reduce  the  number 
of  persons  subject  to  CAlR's  reporting 
requirements,  yet  provide  adequate 
information  for  most  risk  assessment 
purposes.  The  low  volume  processors, 
manufacturers,  and  importers  who  are 
not  otherwise  exempt  as  a  "small 
manufacturer"  as  defined  at  40  CFR 
704.3,  or  a  "small  processor"  as  defined 
at  40  CFR  704.203,  would  not  have  to 
file  CAIR  report.s  while  they  remain 
under  this  10,000  pound  exemption. 
The  exemption  would  not  prevent  the 
Agency  from  gathering  significant 
information  from  large  volume 
manufacturers  and  processors  on  those 
chemical  substances  which  EPA 
determines  to  be  of  concern,  and  for 
which  risk  assessment  data  are  needed. 

As  stated  in  §  704.210  and  in  the 
preamble  to  tlie  final  CAIR,  the  Agency 
may  modif;/  or  ehminate  an  exemption 
set  out  in  §  704.210.  EPA  would  judge 
whether  reporting  on  low  volumes  is 
necessary  for  case-specific 
circumstances. 

This  exemption  would  be  consistent 
with  the  TSCA  Inventory  Update  Rule 
(lUR)  which  requires  reporting  only  by 
persons  who  m.anufacture  10,000 
pounds  or  more  at  any  single  site  (40 
CFR  710.28).  In  addition,  it  would 
provide  uniformity  with  other 
environmental  regulations  such  as  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  section  313 
environmental  release  reporting  rule  at 


40  CFR  part  372  which  requires 
reporting  by  persons  who  use  10,000 
pounds  or  more,  and  in  the  Section  311 
and  312  Emergency  and  Hazardous 
Chemicals  Inventory  Reporting 
Regulations  (40  CFR  part  370)  because 
all  these  rules  provide  a  10.000  pound 
exemption. 

The  period  for  which  the  10,000 
pound  production  total  would  be 
calculated  would  be  the  time  covered  by 
the  reporting  period  specified  in  subpart 
D  of  the  CAIR. 

B.  De  Minimis  Exemption 

EPA  received  two  comments 
regarding  an  exemption  bom  CAIR 
reporting  for  "de  minimis" 
concentrations  of  CAIR  substances  in 
mixtures.  Those  comments  suggested 
that  EPA:  (1)  Establish  a  "de  minimis" 
exemption  of  1  percent,  which  would  be 
reduced  to  0.1  percent  if  the  listed 
substance  is  a  carcinogen;  and  (2) 
consider  a  2  to  5  percent  "de  minimis" 
exemption  level. 

The  Agency  believes,  after  reviewiiig 
the  initial  CAIR  data,  that  a  "de 
minimis"  exemption  for  mixtures  is 
appropriate  and  therefore  proposes  in 
§  704.210(d)  to  establish  a  "de  minimis" 
exemption  of  1  percent  which  is 
reduced  to  0.1  percent  if  the  listed 
substance  is  identified  by  EPA  in  the 
CAIR  list  as  a  carcinogen.  If  at  any  point 
in  the  manufacturing  or  processing,  a 
listed  substance  exceeds  the  "de 
minimis"  concentration  in  a  mixture, 
reporting  would  be  required. 

The  proposed  exemption  would 
eliminate  the  submission  of  data  by 
processors  who  use  a  mixture  that 
contains  a  very  low  concentration  of  the 
listed  substance.  EPA  believes  that  the 
information  which  would  be  submitted 
on  these  low  concentrations  would 
probably  not  be  critical  for  most 
assessment  purposes.  However,  as  set 
forth  at  §  704.210,  the  Agency  may 
modify  or  eliminate  an  exemption.  EPA 
would  require  reporting  by 
manufacturers  and  processors  of  a  "de 
minimis"  concentration  of  a  listed 
substance  in  those  situations  where  EPA 
determines  it  is  necessar>'. 

Since  many  trade  name  products  may 
contain  a  listed  substance  in  low 
concentration,  this  revision  would 
lessen  industry's  trade  name  reporting 
under  §704.208. 

EPA  decided  on  the  1  percent/0.1 
percent  "de  minimis"  exemption  level 
rather  than  an  exemption  level  of  2  to 
5  percent  because  of  concerns  for 
increased  risks  from  exposure  to  listed 
substances  at  a  higher  level  of 
concentration.  Also,  this  "de  minimis" 
exemption  is  consistent  with  other 
environmental  regulations  (EPCRA 
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section  313  rule  at  40  CFR  372.38(a): 
and  the  Occupational  Safiaty  and  Health 
Administration's  Hazard 
Communication  Standard  at  29  CFR 
1910.1200).  which  set  "de  minimis" 
levels  at  1  p«rcent  or  0.1  percent  in  the 
case  of  a  carcinogen. 

The  Agency  also  received  a  comment 
requesting  revision  of  the  CAIR  to 
include  a  "2  weight  percent"  exemption 
for  substances  tised  as  reactants  to 
create  jmljrmers.  The  requested 
exemption,  the  commenter  stated, 
would  be  similar  to  the  2  percent 
exemption  in  the  Premanufacture  Notice 
(PMN)  rule  at  40  CFR  723.250. 

EPA  di -.agrees  with  this  comment. 
The  PKC-i  2  percent  exemption  is 
primarily  designed  to  allow  companies 
to  make  small  changes  in  monomer 
mixtures  without  submitting  a  new 
PMN  for  each  change  in  the  polymer 
and  thus  has  no  relevance  or 
apphcability  to  the  requirements  of  the 
CAIR.  If  EPA  adds  a  monomer  or 
polymer  to  the  hst  of  CAIR  substances, 
the  monomer  or  p>olymar  itself  may  have 
been  explicitly  identified  as  presenting 
an  actual  or  potential  health  and/or 
environmental  hazard  or,  eg  .  the 
substance  could  have  a  high  volume/ 
high  exposure  potential.  Additional 
information  on  the  listed  substance  is 
needed  in  order  to  gain  further 
understanding  of  potential  exposure 
and/or  develop  a  risk  assessment  for  the 
substance. 

The  Agency's  proposed  "de  minimis" 
exemption  would  apply  only  to 
mixtures. 

C.  Trade  Name  Reporting 

The  comments  submitted  regarding 
the  trade  name  reporting  exemption 
BRked  that  SPA  retain  the  Temporary 
Administrative  Relief  granted  on  April 
10, 1989  (54  FR  14324).  This  relief  from 
trade  name  reporting  requirements  was 
provided  in  response  to  CMAySPIs 
petition,  and  SOCNtA's  petition,  both  of 
which  claimed  that  §  704.208  of  the 
CAIR  rule  would  result  in  disclosure, 
directly  or  indirectly,  of  confidential 
trade  secrets  concerning  the  identities  of 
substances  in  certain  trade  name 
products. 

Establishing  low  volume  and  "de 
minimis"  exemptions  in  the  CAIR  may 
have  the  effect  of  alleviating  much  of 
industry's  potential  trade  name 
reporting,  but  there  nay  still  be  a 
segnrient  of  indu*try  not  exempted  who 
may  have  CBI  ccnce.-ns.  Although  no 
L-ade  names  submitted  for  the  19 
substances  listed  en  the  CAIR  were 
claimed  CBI.  this  niay  not  hold  true  for 
future  substances  added  to  the  list. 
Accordingly,  EPA  proposes  in 


§  704.208(b)  to  estabhsh  the  temporary 
rehef  as  permanent  relief. 

Section  704.208(a)  requires 
manufacturers,  importers,  and 
processors  of  certain  CAIR  listed 
substances,  designated  in  §  704.225  with 
an  "X/P",  who  distribute  the  substances 
under  a  trade  name,  to  comply  with  one 
of  the  following  three  options:  (1) 
Submit  to  EPA  a  list  of  trade  names  so 
EPA  can  pubhsh  them  in  a  Federal 
Register  notice  in  order  to  notify  all 
processors  of  these  trade  name  products 
of  their  CAIR  reporting  obligations;  (2) 
report  on  behalf  of  each  processor 
customer;  or  (3)  notify  each  processor 
customer  of  their  CAIR  reporting 
obligations. 

EPA  included  this  requirement  to 
ensure  that,  when  EPA  deemed  it 
necessary  to  obtain  a  more  complete 
data  base  for  carrying  out  the  purposes 
of  TSCA,  processors  of  trade  name 
products  would  be  notified  of  their 
CAIR  reporting  obligations,  or  their 
suppUers  would  report  for  them. 

EPA  did  not  intend  that  compliance 
with  the  CAIR  result  in  inadvertent 
disclosure  of  CBI.  Because  of  the 
possibiUty  of  direct  or  indirect 
disclosure  of  CBI  concerning  the 
identities  of  substances  in  certain  trade 
name  products,  EPA  granted  temporary 
administrative  relief  to  fwrsons  who, 
after  considering  the  options  at 
§  704.208(a)(1).  (a)(2),  aad  (a)(3). 
believed  they  were  unable  to  comply 
with  the  trade  name  provisions  without 
disclosing  CBI.  (See  54  FR  14324,  April 
10, 1989).  To  take  advantage  of  the 
relief,  manufacturers,  importers,  and 
processors  were  required  to  notify  EPA 
of  the  identity  of  the  person  distributing 
the  substance,  the  chemical  name  and 
CAS  number  of  the  substance,  and  the 
trade  name(s)  under  which  the 
substance  is  distributed.  In  addition,  the 
person  was  required  to  submit  to  EPA 
a  certified  statement  explaining  that 
they  believed  they  were  unable  to  report 
for  their  customer(s)  under 
§  704.208(a)(2).  and  that  complying  with 
the  options  identified  in  §  704.208(a)(1) 
and  (a)(3)  would  result,  directly  or 
indirectly,  in  the  disclosure  of  CBI 
concerning  the  substance.  The  Agency 
agreed  not  to  publish  the  trade  names 
received  in  such  notifications. 

EPA  proposes  at  §  704.208(b)  that  (as 
stated  in  the  "Notice  of  Temporary 
Relief)  each  person  who  manufectured, 
imported,  or  processed  a  substance 
designated  "X/P  ■  in  §  704.225(a)  must 
comply  with  §  704.208(a)  imless  that 
person  believes  that  they  eie  unable  to 
report  for  their  custcmer(s)  under 
§  704.208(a)(2),  and  compliance  with 
the  options  identified  in  §  704.208(a)(1) 
and  (a)(3)  would  result,  directly  or 


indirectly,  in  the  disclosure  of  CBI, 
concerning  the  substance.  If  a  person 
can  report  for  their  cu8tomer(s),  or  if 
complying  with  one  of  the  other  options 
would  not  result  in  the  disclosure  of 
CBI.  the  person  must  comply  with 
§  704.208(a).  Any  person  who  provides 
or  has  provided  the  specific  identity  of 
a  CAIR  substance  in  a  trade  name 
prodiKrt  to  its  customers  through  a 
Material  Safety  Data  Sheet  (MSDS)  for 
that  product  under  the  Occupational 
Safety  and  Health  Act  Hazard 
Communication  Standard,  or  through 
some  other  mechanism,  is  not  eligible 
for  this  relief  for  that  substance  and 
trade  name  product. 

Persons  who  utilize  this  relief  must 
notify  EPA  to  ensure  that  the  Agency  is 
aware  of  their  identities.  EPA  wi!!  not 
publish  the  trade  names  received  in 
such  notifications.  The  notification  to 
EPA  must  include  the  identity  of  the 
person  distributing  the  substance,  the 
chemical  name  and  CAS  No.  of  the 
substance,  the  trade  name(s)  under 
which  the  substance  is  distributed,  and 
the  aggregate  total  quantity  (in  pounds) 
of  the  substance  purchased  by  their 
customers  during  the  respondent's 
reporting  year.  If  the  aggregate  total 
quantity  was  substantial,  O'A  could 
then  decide  if  the  missing  information 
was  essential  for  the  risk  assessment  of 
a  particular  chemical  and,  if  so, 
subsequently  pursue  the  collection  of 
the  information  by  other  means. 

Persons  submitting  such  notification 
may  assert  a  claim  of  confidentiality  in 
accordance  with  the  procedures  in  40 
CFR  part  2,  subpart  B,  and  §  704.219,  if 
the  notice  contains  business  information 
that  the  submitter  believes  is  entitled  to 
confidential  treatment  under  TSCA 
section  14(a).  The  Agency  will 
detennine  the  validity  of  claims 
submitted  in  accordance  with  the 
procedures  set  forth  in  40  CFR  part  2. 

Also,  for  information  claimed  as 
confidential,  the  notification  would 
have  to  include  substantiation  of  such 
claims  by  providing  detailed  v«itten 
responses  to  the  questions  set  fcrth  in 
proposed  §  704.208(b)  of  this  proposal. 
These  CAIR-specific  questions  would 
replace  the  substantiation  questions  in 
40  CFR  2.204(e);  otherwise,  the 
procedures  for  handling  CBI  claims  set 
out  in  40  CFR  part  2  are  applicable.  The 
notification  would  be  postmarked  no 
later  than  1  day  after  the  effective  date 
of  the  final  rule  hsting  the  substance, 
which  would  give  the  respondent  45 
days  from  the  date  of  publication  of  the 
final  rule  in  the  Federal  Register  to 
prepare  and  submit  the  notification. 

One  other  comment  received 
regarding  disclosure  of  CBI  concerned 
the  belief  that  potential  respondents 
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should  be  allowed  to  claim  a  particular 
trade  name  as  CBI  (and  thus  the  link 
between  the  trade  name  and  the  listed 
substance),  even  if  they  have  disclosed 
the  trade  name  to  a  customer  through  a 
confidential  agreement.  EPA  agrees,  and 
has  consistently  recognized  that 
disclosure  of  TSCA  CBI  to  a  party 
subject  to  a  confidentiality  agreement 
concerning  such  information  does  not  in 
or  of  itself  constitute  public  disclosure 
of  the  information. 

D.  Processing 

A  coramenter  requested  that  a 
consistent  definition  of  process  and 
related  terms  be  added  for  all  TSCA 
regulations. 

Consistency  between  and  within  rules 
is  always  a  consideration  in  drafting 
TSCA  rules;  however,  the  goal  of 
consistency  must  not  jeopardize  the 
intent  of  any  rule.  Different  rules  under 
TSCA  have  different  purposes;  because 
•  of  these  differences,  a  uniform 
definition  throughout  TSCA  may  not  be 
appropriate.  In  tbis  instance,  EPA 
believes  that  the  current  definitions  of 
"manufactiu'e  for  commercial  purposes" 
and  "process  for  commercial  purpose"    ' 
at  §  704.3  are  appropriate.  Accordingly, 
EPA  is  not  proposing  any  change  in 
these  definitions.  However,  the 
definitions  for  "manufacturing 
activities"  and  for  "processing 
activities"  in  the  CAIR  at  §  704.203, 
which  EPA  never  intended  to  be  used  in 
determining  a  person's  requirement  to 
report  under  CAER,  and  which  have 
caused  confusion  for  respondents 
according  to  commenters.  would  be 
removed  from  the  regulatory  text  of  the 
CAIR.  Persons  who  are  evaluating 
whether  they  are  required  to  report 
under  the  CAIR  would  refer  to  the 
definitions  for  manufacttue  for 
commercial  purposes  and  process  for 
commercial  purposes  found  in  40  CFR 
704.3,  and  to  the  guidance  in  the  CAIR 
"Questions  and  Answers"  made 
available  to  the  public  after  the  initial 
promulgation  of  the  CAIR. 

EPA  is  currently  reviewing  the  use  of 
process  and  related  terms  imder  all 
sections  of  TSCA.  A  notice  soliciting 
pubhc  comment  and  annoimcing  a 
public  meeting  on  September  22. 1992. 
to  address  EPA's  interpretation  of 
"process"  under  TSCA.  published  in  the 
Federal  Register  of  August  22, 1992  (57 
FR  38833).  EPA  is  examining  and 
intends  to  address  specific  issues  raised 
by  comments  in  response  to  the  notice 
and  at  the  public  meeting. 

Another  commenter  requested  that  an 
exemption  be  made  for  all  processors. 
To  consider  exempting  all  processors 
from  CAIR  reporting  would  defeat  a 
major  purpose  of  CAIR.  EPA's  intent  is 


to  use  the  CAIR  to  gather  information 
from  manufacturers,  importers,  and 
processors  when  such  information  is 
needed  from  these  groups  to  accurately 
assess  the  risk  potential  of  individual 
chemicals.  Accordingly,  aa  exemption 
for  all  processors  would  not  be 
appropriate. 

Another  commenter  suggested 
dividing  the  "universe"  of  processors 
into  sub-classes,  some  or  all  of  which 
would  be  subject  to  reporting  for  a 
particular  rule,  based  on  EPA's  needs. 
EPA  considered  this  possibility,  but 
decided  against  it  because  it  would 
necessitate  estabhshing  possibly 
arbitrary  sub-classes  of  processors.  The 
American  Electronics  Association  (AEA) 
commented  in  response  to  the  July  19, 
1990  Federal  Register  Notice  that  sub- 
classes of  processors  may  add  to  the 
confusion  about  who  must  report.  Also, 
it  is  difficult  for  EPA  to  know  before 
information  is  received,  which 
subcategories  of  processors  are  of 
greatest  interest  for  assessing  exposure.   ' 

One  commenter  suggestedthat  it  may 
be  more  helpful  to  revise  the  CAIR 
instructions  to  make  them  more 
applicable  to  various  processing 
operations  than  to  create  subcategories 
of  processors.  EPA  is  considering 
revising  the  reporting  form  and 
instructions  to  achieve  this  goal  and  to 
facilitate  respondents'  efforts  in 
answering  certain  CAIR  questions 
which  have  proven  troublesome  both  to 
the  respondents  and  the  Agency.  The 
revisions  could  reduce  errors  in 
submitted  forms  and,  in  turn,  reduce  the 
time  spent  by  EPA  in  processing  the 
forms. 

E.  Substantiation  of  CBI  Claims  at  Time 
of  Submission 

EPA  has  decided  to  propose 
modifying  the  requirements  for 
substantiation  of  CBI  claims  at  the  time 
of  submission  of  CBI  imder  CAIR  by 
adding  exclusions  for  process  and 
financial  information. 

Under  the  ciurent  rule  at  §  704.219(d}, 
submitters  are  required  to  substantiate 
all  claims  of  confidentiality  at  the  time 
the  information  is  submitted  to  EPA. 
Submitters  must  categorize  all  claims  as 
pertaining  to  either  submitter  identity, 
substance  identity,  volume,  use, 
process,  or  other.  A  different  set  of 
substantiation  questions  must  be 
answered  depending  upon  which 
category  of  claim  is  being  asserted.  EPA 
previously  requested  comments  on 
possible  modification  of  these 
substantiation  reqxiirements  (54  FH 
30212,  July  19, 1989). 

CMA  commented  that  EPA  does  not 
have  authority  to  require  advance 
substantiation  of  CBI  claims  for 


information  submitted  under  the  CAIR. 
EPA  disagrees.  EPA's  authority  for 
requiring  advance  substantiation  is 
TSCA  sections  8  and  14.  In  particular, 
TSCA  section  14(c)(1)  allows  submitters 
to  claim  information  as  confidential  and 
provides  for  separate  submission  of 
such  information.  It  also  provides  for 
the  designation  of  claims  "in  such  a 
manner  as  the  Administrator  may 
prescribe,"  contemplating  requirements 
involving  more  than  just  an  assertion  of 
a  claim.  EPA  must  determine  the 
validity  of  CBI  claims  if  it  receives  a 
request  for  release  of  the  information 
under  the  Freedom  of  Information  Act 
(FOIA),  5  U.S.C.  section  552.  or  if  EPA 
desires  to  determine  whether 
information  in  its  possession  is  entitled 
to  confidential  treatment,  even  if  no 
request  for  release  has  been  received  or 
is  anticipated.  Substantiation  questions 
request  the  information  which  is 
necessary  for  the  Agency  to  make  a 
confidentiality  determination.  Section 
14(c)(1)  provides  EPA  authority  for 
establishing  the  procedures  necessary 
for  determinations  concerning 
confidentiahty  of  business  information 
submitted  under  TSCA. 

Here,  EPA  is  requiring  substantiation 
at  the  time  of  CBI  submission  because 
EPA  plans  to  release  to  the  public  as 
much  nonconfidential  information 
collected  under  CAIR  as  possible.  EPA 
is  committed  to  providing  CAIR 
information  to  the  public  to  carry  out  a 
congressional  policy  reflected  in  TSCA 
and  its  legislative  history  for  EPA  to 
share  information  collected  under  TSCA 
with  other  EPA  offices,  federal  agencies, 
and  the  public.  By  requiring 
substantiation  to  be  submitted  at  the 
time  the  claim  is  asserted.  EPA  will  be 
able  to  start  the  process  for  making 
confidentiality  determinations  sooner 
and  thus  help  ensiu-e  that  the  maximum 
amount  of  information  is  available  to 
States,  local  governments,  and  the 
public  at  the  time  they  are  interested  in 
information  reported  on  CAIR 
substances.  Also,  requiring  advance 
substantiation  will  make  submitters 
focus  at  the  outset  on  whether  they  have 
groimds  to  claim  confidentiahty  and  on 
the  type  of  substantiation  EPA  considers 
in  deciding  whether  to  grant  a 
confidentiality  claim.  Thus. 
substantiation  at  the  time  of  submission 
should  result  in  defensible  rather  than 
unwarranted  claims. 

Another  commenter  requested  that 
substantiation  only  be  required  on  a 
claim-by-claim  basis  after  a  FOIA 
request  on  a  claim  has  been  received  by 
EPA.  The  Agency's  experience  has  been 
that,  in  practice,  States,  local 
govenunents,  and  the  public  generally 
are  not  looking  for  individual  pieces  of 
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data,  but  for  a  broad  range  of  data 
concerning  many  chemical  substances. 
They  frequently  become  discouraged 
from  using  TSCA  information  by  the 
large  amount  of  data  claimed  as 
confidential,  for  which  they  do  not  have 
the  resources  to  file  numerous  FOIA 
requests.  In  addition,  there  is  a  need  for 
State  and  local  governments  and  the 
general  public  to  have  access  to  as  much 
information  as  possible  because  CAIR 
data  pertains  to  substances  which  may 
pose  a  risk  to  human  health  or  the 
environment.  Therefore,  EPA  believes 
that  deferring  substantiation  of  CBI 
claims  to  a  time  when  the  public 
requests  the  information  is 
inappropriate,  and  the  Agency  will 
continue  to  require  substantiation  of  CBI 
claims  at  the  time  CAIR  data  are 
submitted. 

The  majority  of  commenters, 
including  CMA  and  SPI.  requested 
limiting  the  substantiation  requirements 
to  types  of  information  not  normally 
entitled  to  confidential  treatment.  EPA 
agrees  that  businesses  should  not  be 
required  to  routinely  provide 
substantiation  on  claims  for  process  and 
financial  information.  EPA  believes  that 
for  most  chemical  substances,  process 
and  financial  information  are  less 
critical  for  use  by  the  public  in  assessing 
risk  than  information  such  as  company 
identity  or  use.  Moreover,  process  and 
financial  information  are  often  more 
sensitive  and  more  routinely  protected 
as  confidential  by  companies  than  other 
types  of  information;  consequently, 
confidence  in  the  validity  of  such 
confidentiality  claims  is  greater. 
Accordingly,  EPA  is  proposing  to 
modify  §  704.219(e)(1)  to  exclude 
process  and  financial  information  from 
the  requirements  to  substantiate  at  the 
time  of  submission.  Of  course, 
submitters  must  still  assert  a  CBI  claim 
for  such  information  to  protect  it  from 
disclosure. 

EPA  anticipates  that  CBI  claimed  on 
responses  to  the  following  questions 
would  no  longer  require  routine 
substantiation:  2.05.  2.06,  2.09,  3.01. 
6.01  thru  6.10.  7.01  thru  7.06,  9.02,  9.04 
thru  9.06.  9.13. 10.13. 10.15.  and  10.16. 

In  addition,  responses  to  questions 
2.11.  3.04.  9.07.  and  10.07  thru  10.09 
may  contain  both  financial  or  process 
information  as  well  as  other  categories 
of  information  (for  example,  question 
2.11  responses  on  byproducts  and 
impurities  may  contain  both  process 
and  volume  information).  Whether  a 
CBI  claim  would  trigger  the 
substantiation  requirement  depends 
upon  whether  process  or  financial 
information,  or  another  category  of 
information,  is  claimed  as  confidential. 
If  it  appears  that  a  person  has 


mischaracterized  a  confidentiality  claim 
as  either  process  or  financial,  EPA 
would  require  the  person  to  complete 
all  applicable  portions  of  the  CBI 
substantiation  form  found  in  Appendix 
n  of  the  CAIR  reporting  form. 

Chemical  identity,  company  identity, 
and  production  volume  for  the  reporting 
site  would  continue  to  be  subject  to  the 
substantiation  requirement,  since  these 
categories  of  data  are  an  integral  part  of 
a  State's  evaluation  of  EPA's  risk 
assessment.  States  and  the  public 
generally  do  not  have  the  resources  to 
perform  their  own  risk  assessment  and 
cannot  form  a  reasonable  evaluation  of 
EPA's  risk  assessments  if  they  are 
unable  to  obtain  the  data  because  of 
confidentiality  claims,  without  going 
through  a  lengthy  and  resource- 
intensive  process.  The  latitude  and 
longitude  coordinates  for  the  reporting 
site  would  also  require  substantiation 
since  this  information  is  critical  to 
States  and  EPA  regional  offices. 

Two  commenters  requested  that  EPA 
require  a  "certification  letter"  or  brief 
documentation  which  would  attest  to 
the  genuineness  and  veracity  of  the 
entire  submission  in  place  of  the 
detailed  substantiation  currently 
required  for  each  CBI  claim.  By  signing 
the  CAIR  form,  the  submitter  is  already 
certifying  the  completeness  and 
accuracy  of  the  information  reported.  A 
separate  certification  would  serve  no 
additional  purpose.  The  Agency 
believes  that  brief  generic 
documentation  of  CBI  claims  without 
regard  to  specific  questions  assists 
neither  EPA  nor  submitters  in 
determining  the  validity  of  individual 
confidentiality  claims.  In  the  Agency's 
experience,  such  documentation  often 
consists  of  a  standard  boilerplate  rather 
than  the  unique  facts  which  determine 
whether  a  CBI  claim  is  appropriate.  EPA 
would  be  unable  to  make  a  final 
confidentiality  determination  without 
answers  to  the  more  detailed  questions 
referred  to  above  and  in  §  704.219. 

rV.  Reporting  on  Substances  Listed  by 
thelTC 

Substances  identified  by  the 
Interagency  Testing  Committee  (ITC) 
under  TSCA  section  4(e)  for  priority 
testing  are  added  automatically  to  the 
PAIR  without  notice  and  comment.  EPA 
proposes  to  add  similar  automatic 
reporting  requirements  under  the  CAIR 
for  ITC  substances;  that  is,  substances 
recommended  or  designated  by  the  ITC 
for  priority  testing  consideration  would 
be  added  to  the  CAIR  without  notice 
and  comment  rulemaking.  The  reporting 
requirements  will  consist  of  a  defined 
minimal  set  of  CAIR  questions.  Section 
704.223  would  be  amended  to  require 


reporting  within  60  days.  As  with  the 
PAIR,  EPA  would  provide  for 
withdrawal  of  a  chemical  substance 
from  the  rule  for  good  cause  and  a 
notice  to  that  effect  would  be  published 
in  the  Federal  Register  no  later  than  the 
effective  date  of  the  rule. 

An  amendment  to  the  PAIR  on  May 
11,  1983  (48  PR  21294),  provided  for' 
automatic  reporting  on  substances 
designated  for  priority  consideration  by 
the  ITC.  Another  amendment  on  August 
28. 1985  (50  FR  34805),  extended 
automatic  reporting  to  substances 
recommended  for  priority  consideration 
by  the  ITC.  The  reasons  for 
promulgation  of  those  two  amendments 
apply  to  reporting  under  the  CAIR  as 
well  as  the  PAIR.  EPA  must  initiate 
rulemaking  to  require  testing  under 
section  4  of  TSCA  within  12  months 
after  the  ITC  designates  a  chemical 
substance,  mixture,  or  category  of 
chemical  substances  for  testing 
consideration  or  state  in  the  Federal 
Register  its  reasons  for  not  doing  so. 
The  Agency  needs  the  information 
submitted  in  response  to  the  PAIR,  or  in 
this  instance,  the  CAIR,  quickly  for 
designated  substances  in  order  to  meet 
the  statutorily  mandated  12-month 
decision  point. 

Automatic  reporting  under  the  PAIR 
was  extended  to  recommended 
substances  because  it  is  more  efficient, 
both  for  industry  and  for  EPA,  to  require 
reporting  on  both  designated  and 
nondesignated  substances  in  one  rule, 
as  explained  in  50  FR  34805  (August  28, 
1985).  In  addition,  the  automatic 
reporting  aids  the  ITC  in  carrying  out  its 
responsibilities  under  section  4  of 
TSCA.  The  ITC  can  review  data  received 
in  90  days  as  a  result  of  the  reporting 
and  then  it  is  able,  when  appropriate,  to 
designate  or  withdraw  recommended 
chemicals  or  categories  fi'om  the  TSCA 
Section  4(e)  Priority  Testing  List  in  a 
relatively  short  period  of  time. 

Section  704.225(a)(1)  would  provide 
that  chemical  substances,  mixtures,  and 
categories  of  chemical  substances  or 
mixtures  recommended  or  designated 
for  priority  consideration  by  the  ITC 
will  be  added  to  the  CAIR  effective  30 
days  after  publication  of  an  amendment 
in  the  Federal  Register.  Recommended 
substances,  mixtures,  and  categories  of 
chemical  substances  or  mixtures  will  be 
added  by  these  expedited  procedures 
only  to  the  extent  that  the  total  number 
of  recommended  and  designated 
substances,  mixtures,  and  categories 
does  not  exceed  50  in  any  1  year. 

Also,  under  §  704.225(a)(2'),  persons 
who  wish  to  request  withdrawal  of  an 
ITC  substance  from  the  CAIR  would 
submit  supporting  information  for  their 
request  within  14  days  of  the 
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publication  of  the  amendment  in  the 
Federal  Register. 

EPA  is  considering  not  requiring  trade 
name  reporting  under  §  704.208  for  the 
ITC  recommended  or  designated 
substances  which  are  added 
automatically  to  the  CAIR.  Also,  for 
these  chemical  substances.  EPA  would 
not  require  that  the  questions  in  Section 
1  pertaining  to  trade  name  reporting  be 
answered. 

EPA  also  proposes  to  designate 
certain  CAIR  questions  for  reporting  on 
substances  recommended  or  designated 
by  the  ITC  to  be  added  to  the  Section 
4(e)  Priority  List.  This  set  of  CAIR 
questions  would  request  information 
similar  to  that  required  by  the  PAIR. 
PAIR  reporting  for  ITC  substances 
would  no  longer  be  necessary. 

Section  704.212(b)  as  proposed  would 
require  reporting  on  the  following 
questions  for  the  ITC  substances:  1.01. 
1.02  (except  those  parts  which  refer  to 
trade  name  (X/P)  reporting),  1.06  thru 
1.16.  2.04.  2.12.  2.17.  9.02. 10.02. 10.05 
and  10.06.  Questions  10.05  and  10.06 
would  not  be  asked  if  the  discrete 
chemical  substance  has  previously  been 
listed  for  Toxic  Release  Inventory  (TRI) 
reporting  at  40  CFR  part  372. 

V.  Other  Proposed  Changes 

One  commenter  stated  that,  since  the 
definition  of  manufacture  under  TSCA 
includes  import,  it  was  not  clear 
whether  importers  should  also  report 
when  "M"  (for  manufacturers)  was 
listed  in  the  CAIR  matrix.  To  clarify 
who  must  report.  EPA  proposes  to  add 
in  §  704.206(b)(2)  a  statement  that 
importers  would  only  be  required  to 
report  when  the  symbol  "I"  is  used  in 
the  CAIR  matrix. 

Also,  many  persons  who  were  exempt 
from  CAIR  reporting  on  the  19  chemical 
substances  currently  listed  in  the  CAIR 
asked  if  they  still  had  to  notify  their 
customers  if  the  listed  substance  had  an 
"X/P"  designation  in  the  CAIR  matrix. 

The  Agency  does  not  intend  that 
persons  exempt  from  CAIR  reporting 
should  have  to  notify  their  customers 
regarding  the  listed  substance. 
Therefore,  the  Agency  proposes  to  add 
in  §  704.206(a)  a  provision  that  persons 
who  are  exempt  under  §  704.210  need 
not  comply  with  the  requirements  of 
§  704.208. 

In  addition,  EPA  proposes  to  amend 
§  704.212(b)(1)  to  add  that,  in  addiUon 
to  Section  1,  question  10.02  on  the  CAIR 
form,  which  asks  for  latitude  and 
longitude  coordinates  for  facilities 
reporting,  will  always  be  selected.  This 
is  being  done  in  accordance  with  an 


Agency  policy  on  locational  data  which 
establishes  the  principles  for  collecting 
and  documenting  latitude/longitude 
coordinates  for  faciUties,  sites  and 
monitoring  and  observation  points 
regulated  or  tracked  under  Federal 
environmental  programs  within  the 
jurisdiction  of  EPA.  The  policy  is  set 
forth  in  Chapter  13  of  the  EPA 
"Information  Resources  Management 
Policy  Manual."  Ju'ly  1991. 

As  stated  in  the  policy,  use  of  the 
latitude  and  longitude  coordinates  will 
allow  data  to  be  integrated  based  upon 
location,  thereby  promoting  the 
enhanced  use  of  the  Agency's  extensive 
data  resources  for  cross-media 
environmental  analyses  and 
management  decisions. 

EPA's  pohcy  on  locational  data 
underscores  the  Agency's  commitment 
to  establish  the  data  infrastructure 
necessary  to  enable  data  sharing. 
Therefore,  question  10.02  will  always  be 
included  in  the  questions  selected  and 
listed  in  the  matrix  of  the  CAIR.  EPA  is 
revising  question  10.02  and  the 
instructions  to  read  as  follows: 
10.02  Specify  the  exact  location  of  your 
facility  (from  central  point  where 
process  unit  is  located)  in  terms  of 
latitude  and  longitude. 
Latitude  +/• DD MM 


•  SS.SSSS 


Longitude  +/-  ■ 


-DDD- 


MM SS.SSSS 

Source/method  used  to  determine 
latitude/longitude  coordinates: 

EPA  permits  (e.g. 

NPDES  permits) 


records 


•  County  property 

■  Facility  blueprints 

■ Site  plans 

Remote  sensing 

techniques  (e.g..  use  of  the  Global 

Positioning  System) 

Map  interpolation 

Cadastral  survey 


Estimate  of  accuracy 
Instructions: 


(1)  Enter  the  Latitude  and  Longitude 
coordinates  of  your  facihty.  Sources  of 
this  data  include  EPA  permits  (e.g., 
NPDES  permits),  county  property 
records,  facility  blueprints,  and  site 
plans.  If  the  coordinates  are  not 
available  from  any  of  those  sources, 
instructions  for  determining  the  latitude 
and  longitude  from  topographic  maps 
are  given  in  Supplement  A  of  these 
instructions. 

The  format  for  representing  this 
information  is: 
+/-  DD  MM  SS.SSSS  (latitude) 


+/-  DDD  MJ.l  SS.SSSS  (longitude) 

DD  represents  degrees  of  latitude;  a  two- 
digit  decimal  number  ranging  from  00 
through  90. 

DDD  represents  degrees  of  longitude;  a 
three-digit  decimal  number  ranging 
from  000  to  180. 

MM  represents  minutes  of  latitude  or 
longitude;  a  two-digit  decimal  number 
ranging  from  00  through  60. 

SS.SSSS  represents  seconds  of  latitude 
or  longitude. 

+  specifies  latitudes  north  of  the  equator 
and  longitudes  east  of  the  prime 
meridian. 

-  specifies  latitudes  south  of  the  equator 

and  longitudes  west  of  the  prime 
meridian. 

(2)  Put  an  X  in  the  form  by  the  method 
used  to  determine  the  latitude/longitude 
coordinates. 

(3)  Estimate  the  accuracy  of  the 
coordinates  in  terms  of  the  most  precise 
units  of  measurements  used;  e.g.,  if  the 
coordinates  are  given  to  tenths-of- 
seconds  precision,  the  accuracy  estimate 
should  be  expressed  in  terms  of  the 
range  of  tenths-of-seconds  within  which 
the  true  value  should  fall,  such  as  "+/ 

-  0.5  seconds." 

Secondly.  EPA  proposes  to  amend 
questions  2.12,  2.13.  and  2.14  in  the 
CAIR  form  by  providing  a  more 
extensive  list  of  product  types  from 
which  the  submitter  can  select  those 
applicable;  adding  another  column 
headed  "End  Products;"  and  providing 
an  additional  list,  broken  dovvTi  into 
categories  of  end  use  products,  from 
which  submitters  can  choose.  The  lists, 
as  shown  below,  are  more  detailed, 
which  should  make  it  easier  for 
respondents  to  find  the  exact  type  or 
category  which  best  describes  their 
product  types  and  end-products.  It 
would  also  provide  more  exact 
information  to  the  Agency.  Question 
2.12  would  read  as  follows: 
2.12  Existing  Product  Types  —  List  all 
existing  product  types  which  you 
manufactured,  imported,  or  processed 
using  the  listed  substance  during  the 
reporting  year.  State  the  quantity  of 
listed  substance  you  use  for  each 
product  type  as  a  percentage  of  the  total 
volume  of  listed  substance  used  during 
the  reporting  year.  Also  state  the 
quantity  of  Usted  substance  used 
captively  on  site  as  a  percentage  of  the 
value  hsted  under  column  b.,  and  select 
and  list  the  applicable  end  products  and 
end-users  from  the  lists  below.  (Refer  to 
the  instructions  for  further  explanation 
and  an  example.) 
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a.  Product 
Types 


b.  %  of  Quantity  Manufac- 
tured, Imported,  or  Proc- 
essed 


c.  %  of  Quantity  Used 
Captlvety  on  Site 


d.  Type  of  End-Product 


e.  Type  of  End-Users 


Use  the  following  codes  to  designate 
product  types: 

1= Abrasive 

2=Adhesive 

3»AIkyd  resin 

4zAnalytical  reagent 

SsAntioxidant 

6=Anti-redeposition  agent/ sequestering 
agent 

7»Anti-setting  agent 

8=Anti-skinning  agent 

9=Anti-static  agent 

l&=Anti-streaking  agent 

ll=Anti-wear  additive 

12=Base 

13=Binder 

14=BIeaching  agent 

15=Blowing  agent 

16=Bonding  agent/bonder 

17=Buffer 

IS^Builder 

19=CarTier 

20=Catalyst/crosslinking/curing  agent 

21=Caustic  agent 

22=CheIating  agent 

23sCleamng  agent 

24=Coalescing  agent 

25=Coating 

26=Colloideil  agent 

27=Colorant/color  agent 

28=Condensation  polymerization  agent 

29=Copolymer8 

30«Corrosion  inhibitor/emulsifying  agent 

31=Detergent 

32=Diluent/ thinner 

33=Disinfectantydeodorizer 

34=Disf)ensing  agent 

35=Drier/siccative 

36=Drying  oil 

37=Dye 

38=Electrodeposition/plating  chemical 

39=Emulsifier/emulsifying  agent 

4p=Enzyme 

41=Explosive  chemical/additive 

42=Extreme  pressure  agent 

43=Filler/pigment  extender 

44=Film-fbrming  ingredient/  reagents 

45=Fihn  reducer 

46=Flamo  retardant 

47sFIatting  agent 

48=Fluorescent  whitening  agent/optical 
brightener 

49=Foamout/defoamant 

50=Free2e-thaw  additive 

51=Friction-reducing  anti-wear  agent 

52=Fuel/additivo 

53«Fugitive  ligand  complex 

54=HardeneT 

SSicInorganic  accelerator 

56=Metal  alloy/additive 

57=Lubricant 

58=Mineral  spirits/petroleimi  distillates 

59»Minimum  film-forming  temperature 
(MPT)  modifier 


60«Opacifer 

61  Oxidation  inhibitor 

62=Penetrant 

63=Perfimie/flavor/fragrance/odor  forming 
ingredient 

64xPetroleum  basestock/petroleum 
lubricating  oil 

65=Photographic/reprographic  chemical 

ee^Pigment 

67=Plasticizer 

68=Polymer 

69=Polymerization  promoter 

70=Pour-point  depressant 

71*Prepolymer 

72=Preservative 

73«Processing  aid 

74=Propellant 

75=Re£ractive  index  modifier 

76=Rheological  modifier 

77=Reinforcing  agent 

78=Rubber  accelerator  activator 

79=Softener 

80=Solvent 

81«Stabilizing  agent/stabilizer 

82=Surfiactant/ surface  active  agent 

83>Synthetic  reactant 

84«Tackifier 

85sThermoplastic  resin 

86=Thermosetting  resin 

87=Thickener/thickening  agent 

88=Transfer  agent 

89=UV  absorber 

90=Viscosity  index  improver 

91=Viscosity  modifier 

92=Water  softener/conditioner 

93=Wetting  agent 

Use  the  following  codes  to  designate 
^pes  of  end-products: 

A.  Food  and  Plant  Products, 
Pharmaceuticals 

Al=Fertilizers 

A2=Food  additives 

A3=Food  packaging/containers  (e.g.  milk/ 
juice  cartons,  soup  cans) 

A4=Lawn/garden  chemicals  (pesticides, 
herbicides,  fungicides) 

A5=Medicaments 

B.  Construction  Products 

Bl=Adhesives 

B2=Architectural  coatings 

B3=Brick/clay  tile 

B4sBuilding  plaster 

B5=Carpet/£loor  felts 

B6=Caulks  and  sealants,  non-structural 

B7=Cement/concrete 

B8=Electrical  wiring 

B9=Glazing  compounds 

BlO=Glued  and  laminated  structural  wood 
products 

BllsHard  surface  flooring  (e.g.  vinyl 
flooring) 

Bl2slnsulating  fiberboard 

Bl3=Insulation,  foam 


Bl4=:Insulation,  non-foam 

Bl5=Plastic  wall,  ceiling,  or  counter 
coverings 

Bl6=Plastic  panels,  doors,  or  partitions 

Bl7=Plastic  sidings 

Bl8=Plumbing  fittings/pipe 

Bl  9= Plumbing  fixtures 

B20= Putty 

B21=Roofing  materials 

B22=Sheathing  paper 

B23=Thinners  for  dopes,  lacquers,  etc. 

B24=VVall  covering 

B25=Water  repellanU 

B26=Wood  preservatives 

B27=Wood  products,  (e.g.  plywood/ 
fiberboard/waferboard) 

C  Household  Products 

Cl=Adhesives 

C2=Air  freshener/deodorizer 

C3=Carpet  and  rug  cushion 

C4=Carpet  and  rug  underlayment,  othef 

C5=Carpets  and  Rugs  (including  carpet 
tiles) 

C6=Cleaner  or  disinfectant,  hard  surface 

C7=Containers,  food  storage/microwave 

C8=Drain  pipe  cleaners 

C9=Fabric  softener 

ClO=Fire  extinguisher 

Cll=Floor  polish 

Cl2=Foam  for  furniture  cushions 

Cl3=Fumiture  polish 

Cl4=Laundry  bleach 

Cl5=Laundry  detergent 

Cl6=Laundry  presoak 

Cl7=Laundry  starch 

Cl8=Lubricant  (nonautomotive) 

Cl9=Machine  dishwashing  detergent 

C20=Metal  polish 

C21=Non-machine  dishwashing  detergent 

C22=Paint  or  coating,  aerosol 

C23=Paint  or  coating,  nonaerosol, 
nonarchitectural 

C24=Paint/vamish  remover 

C25=Partition  and  shelving 

C26=Refrigerator  or  fieezer 

C27=Rug/upholstery  cleaner 

C28=Rust  remover 

C29=:Shoe  polish 

C30=Shower  curtains 

C31=Solvent  cleaner  for  electronic 
equipment 

C32=Spot  remover 

C33=Textile  products,  linens 

C34=Water/stain  repellant  for  clothes  or 
furniture 

C35=Window  coverings  (e.g.  curtains) 

D.  Household  Machinery,  Appliances 
and  Electrical  Equipment 

Dl=Air  conditioner 
D2=Cabinets/housings  for  electrical/ 
electronic  equipment 
D3=Heating  equipment 
D4=KitcheD  appliances 
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E.  Personal  Hygiene  Products 

El=Cosinetics 
E2=Dental  care  products 
E3=Hair  care  products 
E4=Body  care  products  (e.g.  hand  lotion, 
suntan  lotion) 
E5=Peirfume 
E6=Soap 
E7=Shaving  cream 

F.  Textile.  Apparel,  and  Footwear 
Products 

Fl=Anti -static  spray 
F2=Clotbing  and  accessories 
F3=Footwear 
F4=Leather  treatment 
F5=Textile  dyes 
F6=Textile  water-proofing 

G.  Automobile  Products 

Gl=Air  conditioning  refrigerant 
G2=Antifreeze 
G3=Brake  fluid 

G4=Detergents/cleaners.  exterior 
G5=Fuel,  gas/diesel 
G6=Fuel  lubricant/additives 
G7=Hydraulic  fluids 
G8=Interlor  upholsterj'/components 
G9=Lube  oil  additives 
GlO=Lubricating  greases 
Gll=MotoroU 
Gl2=Paint,  touch-up 
Gl3=Polish/wax 
Gl4=Radiator  flush/cleaner 
Gl5=Undercoating 

Gl6=Upholstery  and  other  interior  cleaners 
and  protectants 
Gl7=Windshield  washer  solvents 

H.  Miscellaneous  Items 

Hl=Artist's  supplies 

H2=Chamicals  used  in  the  manufecture  of 
paper 

H3=Circuit  boards 

H4=Developer/toner  for  copiers 

H5=Flocculants  for  wastewater  treatment 

H6=Inks 

H7=Inteaior/exterior  can  manufactimng 
chemicals 

H8=Metal  cutting  fluids 

H9=0il/gas  well  production  chemicals 

HlO=Photographic  chemicals  for  the 
developing/printing  of  film 


Hll=Soldering  materials 
Hl2=Water  treatment  chemicals  for  cooling 
towers/boilers 
Hl3=Wood  treatment  chemicals 

Use  the  following  codes  to  designate 
the  type  of  end-users:  I  =  Industrial,  CS 
=  Consumer.  CM  =  Commercial.  H  = 
Other  (specify) 

Questions  2.13  and  2.14  would  be 
similarly  reworded  to  accommodate  the 
new  table  headings  and  lists. 


VI.  Economic  Analjrsis 

A.  Economic  Analysis  of  the  Burden  of 
the  1988  CAm 

Comments  were  received  by  CMA 
regarding  EPA's  June  1988  biu-den 
estimates  of  industry  responding  to 
CAIR.  After  implementation  of  the  first 
round  of  CAIR  reporting,  CMA  provided 
information  of  the  cost  to  chemical 
companies  responding  to  the  Final 
CAIR.  The  compliance  costs  calculated 
by  CMA  were  estimated  at  $  2.87 
million,  while  EPA  estimates  totalled  $ 
1.79  million,  a  difference  of  nearly  $1,1 
million.  EPA  and  CMA's  conclusions 
diverge  primarily  because  of  differences 
in  wage  and  hour  estimates  and  because 
of  differences  in  the  methodological 
details  of  extrapolating  average  report 
costs  up  to  the  total  costs  for  all  reports. 

The  revised  methodology  takes  mto 
account  the  problems  noted  in  both  EPA 
and  CMA  analyses  of  the  CAIR  reporting 
burden,  and  incorporates  data  on  the 
number  of  reports  actually  received, 
which  differs  greatly  from  expected 
values.  The  revised  estimate  of  the  total 
CAIR  costs  to  industry  is  obtained  by 
adding  reporting  costs,  compliance 
detennination  costs,  recordkeeping 
costs  and  submission  costs  for  a  total 
estimate  of  $7.1  milUon  in  1992  dollars. 
Total  social  costs  of  the  rule  included 
industry  costs  and  administrative  costs 
to  EPA.  Adding  industry  costs  to  the 
government  administrative  costs  brings 
the  estimated  total  cost  of  the  December 
1988  use  of  CAIR  to  $8.2  million. 
1.  Comparison  of  EPA  and  CMA 
estimates  of  CAIR  burden.  The  total  cost 

Wage  Rate  Estimates 


of  CAIR  estimated  by  EPA  (1988) 
included  industry  reporting  costs  and 
government  costs  for  the  rule.  The  EPA 
estimate  of  the  comphance  costs  of 
CAIR  to  industry  totalled  $1.79  milUon 
(1988).  while  the  CMA  estimated  the 
industry  comphance  costs  at  $2.87 
million  (1989).  There  are  a  number  of 
reasons  for  EPA  and  CMA  differences  in 
comphance  costs,  including  the  year 
these  estimates  were  calculated, 
methodological  difference  and  sources 
for  calculating  direct  and  reporting 
costs,  wage  rates  and  time  estimates. 

Both  analyses  divided  costs  into  two 
categories:  direct  costs,  which  reflect 
time  spent  answering  specific  CAIR 
questions,  and  general  costs,  which 
reflect  time  required  to  administer  the 
reporting  process,  such  as  CBI 
substantiation,  recordkeeping  and  form 
familiarization.  EPA  and  CMA 
estimated  direct  and  general  costs  using 
the  current  wage  rates  and  the  length  of 
time  needed  to  complete  the  questions. 
However.  EPA  and  CMA  used  different 
wage  rates  and  personnel  hour  estimates 
resulting  in  different  direct  and  general 
costs. 

EPA  and  CMA  wage  rates  and 
personnel  hour  estimates  varied  due  to 
the  use  of  different  information  sources. 
EPA  used  1984  Bureau  of  Labor 
Statistics  (BLS)  wage  rates  and  updated 
them  to  1987  to  reflect  inflation  using 
the  CPI-W  consumer  Price  Index.  The 
CMA  analyses  are  based  on  surveys  of 
CAIR  respondents  at  the  time  of  the 
CAIR  reporting  period.  Also.  EPA  and 
CMA  estimates  differ  because  CMA  did 
not  aggregate  scientific  and  legal  job 
categories  within  the  managerial 
categories  and.  unlike  CMA.  EPA  did 
not  include  overhead  in  their  wage 
rates.  In  general,  EPA  and  CMA  wage 
rates  do  not  differ  greatly.  Note,  when 
the  17  percent  overhead  rate  is  excluded 
from  the  CMA  wage  rate,  EPA  and  CMA 
wage  rates  differ  by  at  most  20  percent. 
The  following  table  illustrates  the  EPA 
and  CMA  wage  rate  estimates. 


EPA« 

CMAb 

CMA  Excluding  Overhead  c 

Labor 

Category 

Wage  Rate 

Labor  Category 

Wage  Rate 

Labor  Category 

Wage  Rate 

Managerial 

Technical 

Secretarial 

$43.50 
$29.92 
$13.96 

Managerial 

Technical 

Secretarial 

Scientific 

Legal 

$52.65 
$39.44 
$19.66 
$49.09 
$78.37 

Managerial 

Technical 

Secretarial 

Scientific 

Legal 

$45.00 
$33.61 
$16.80 
$41.96 
$66.98 

•Source:  BLS  1984  updated  to  1987.  Wage 
rates  include  fringe  benefits. 
"Source:  CMA  Survey  1989.  Wages  include 
fringe  benefits  and  overhead. 


'Source:  CMA  Survey  1989.  Wages  include 
fringe  benefits. 


In  general,  time  estimates  for  direct 
costs  were  based  on  the  knowledge  or 
"informed  judgment"  of  federal 
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personnel  and  federal  agencies  that 
analyzed  the  report  form.  By  doing  so, 
EPA  developed  estimates  of  the  number 
of  hours  that  each  category  of  personnel 
would  spend  on  each  question. 


Informed  judgment  was  used  again  to 
estimate  general  hours.  Also,  EPA  made 
a  distinction  between  14  substances  for 
which  few  questions  applied  (!ow 
burden)  and  the  remaining  5  substances 


for  which  more  of  the  report  questions 
applied  (high  burden)  resulting  in  a 
weighted  average  general  hours  The 
following  table  illustrates  the  per 
response  hours  spent  for  genera)  hours 


EPA  General  Hours 

Lom 

High 

We«gl>ted  Average 

Managertal 

Tachntcal 
SecfetBfial 

18.0 

11.5 

6.0 

34,0 
31.0 
13.0 

32.3 
iSB.9 
12.2 

The  CMA  personnel  hours  for  direct 
and  general  hours  are  based  on  survey 
results  of  13  CAIR  reporting  sites. 
Personnel  were  instructed  to  keep 


diaries  of  their  hours  as  they  worked  on 
the  form.  The  CMA  report  presents 
averages  of  these  reporting  hours  by 
firm  type. 

CMA  Personnel  Hours 


Klanagenal 

Tac^nlcai 

Secretarial 

Scientific 

Legal 


Direct 


9.46 
54.58 
552 
8.42 
1.15 


General 


27.2 

24.82 

5.00 

246 

192 

a.  Estimates  of  the  number  of  reports 
and  sites.  Much  of  EPA 's  analysis  is 
based  on  an  estimate  of  the  expected 
number  of  reports  received.  EPA 
estimated  that  it  would  receive  242 
reports  from  230  sites.  EPA  also 
estimated  how  the  reports  were 
distributed  among  firm  types  and  across 
substetu^es.  CMA's  analysis  is  based  on 
surveys  of  13  sites.  Seven  substanf»s 
covered  by  these  reports  accounted  for 
85  percent  of  the  reports  expected  by 
the  EPA.  The  distribution  of  reports 
among  firm  types  generally  reflects  EPA 
distribution;  however,  some 
discrepancies  exist,  for  example,  87 
percent  of  the  difference  between  the 
EPA  and  CMA  total  direct  cost  estimates 
is  accounted  for  by  the  difference  in 
estimated  direct  costs  for  toluene 
diisocyanate  (CAS  26471-62-5). 

b.  Ehrect  costs.  EPA  direct  costs  of 
CAIR  are  based  on  the  estimated 
personnel  time  across  job  categories  for 
each  question,  wage  rates,  and  the 
expected  number  of  reports  for  each 
substance  and  firm  type  combination 
The  number  of  questions  answered 
varied  on  a  substance-by-substance 
basis.  The  hourly  labor  sums  were 
multiplied  by  wage  rates  to  yield  a 
report  cost  for  each  substance.  Each 
report  cost  is  weighted  by  multiplying 
the  report  cost  by  the  expected 
distribution  of  reports  among  firm  types 
reflecting  the  average  report  cost.  Total 
direct  costs  are  determined  by  adding 
the  average  report  cost  for  each  of  the 
19  substances.  Using  this  methodology, 


EPA's  total  direct  cost  of  reporting 
equalled  $1,232^53. 

CMA's  direct  costs  of  CAIR  are  based 
on  a  non-random  sample  of  13  plant 
responses  The  13  surveyed  plants 
submitted  information  pertaining  to  7  of 
the  19  different  CAIR  listed  substances. 
CMA  estimated  the  direct  costs  by 
multiplying  the  average  report  cost  by 
the  number  of  reports  expected.  The 
average  report  cost  was  estimated  using 
wage  rates  and  time  estimates  for  each 
of  the  7  substances.  Since  CMA  had  data 
for  only  7  of  the  19  substances,  it  had 
to  approximate  the  costs  per  report  of 
the  remaining  12  substances.  TTiis  was 
done  by  taking  the  average  CMA  report 
costs  of  the  7  substances  weighted  by 
the  number  of  reports  EPA  expected  to 
receive  for  each  substance.  CMA's  total 
direct  costs  equalled  $1,861,518. 

c.  General  costs.  In  addition  to  direct 
costs,  reporting  firms  incur  general  costs 
for  time  spent  filing  the  reports  which 
cannot  be  related  to  specific  questions 
such  as  form  familiarization,  CBI 
substantiation,  recordkeeping,  etc.  EPA 
estimated  the  number  of  hours  that 
respondents  would  spend  on  general 
activities  based  on  informed  judgment.    * 
These  time  estimates  were  multiplied  by 
the  hourly  wage  rates  to  yield  the  total 
general  cost  per  report. 

A  distinction  was  made  between  14 
low  burden  substances  for  which 
significantly  fewer  questions  applied, 
and  the  5  high  burden  substances  for 
which  more  of  the  questions  applied. 
General  costs  for  low  and  high  burden 


substances  were  estimated  to  be  $1,060 
and  $2,521,  respectively.  Total  general 
costs  were  estimated  to  be  $560,000. 

CMA  general  costs  were  again  based 
on  its  survey.  Survey  respondents  kept 
track  of  the  number  of  hours  attributable 
to  general  activities.  CMA  took  the 
average  of  these  times  across  reports 
within  each  chemical  group  ana 
multiplied  them  by  the  relevant  wage 
rates  for  the  7  substances.  CMA 
estimated  the  cost  of  the  remaining  12 
from  the  average  costs  of  the  surveyed 
substances  weighted  by  the  number  r.f 
reports  expected  by  the  EPA.  CMA  did 
not  distinguish  substances  as  high  and 
low  burden.  Their  total  general  costs 
were  estimated  at  about  SI  million. 

d.  Total  costs.  EPA  and  CMA 
estimated  total  costs  by  adding  dheti 
cost  and  general  costs,  EPA  estinia'.ed  $ 
1.79  million  for  total  costs  while  CMA 
estimated  a  total  cost  of  $2.87  million, 
a  difference  of  $1.1  million. 

2.  Revised  Compliance  Costs  of  CAIR 
A  combined  EPA  and  CMA 
methodology  was  used  to  determine  the 
revisad  compliance  costs  for  the  CAIR 
reporting  burden.  The  revised  cost.?  are 
estimated  by  using  CM.\*s  estimates  of 
personnel  hours  by  labor  category  and 
overhead  rate  of  17  pea.ent.  and  EPA's 
estimate  of  wage  rates.  Individual  report 
costs  are  then  multiphed  by  the  number 
of  reports  to  get  total  industry  costs.  The 
revised  costs  include  the  actual  number 
of  reports  received  and  the  average 
number  of  questions  answered,  which 
came  to  597  reports  and  45.2  questions. 
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EPA  used  CMA's  survey  data  on 
personnel  hours  because  it  was  acquired 
directly  from  survey  respondents  as 
they  actually  reported  on  CAIR 
substances.  Although  this  data  is  not 
completely  unbiased  due  to  the  small 
sample  size  of  13.  this  is  likely  to  be  a 


more  accurate  estimate  than  the 
"informed  judgement"  estimate  of  EPA. 

Hourly  wage  rate  estimates  based  on 
updated  Bureau  of  Labor  Statistics  (BLS) 
were  used  as  a  more  reflective  measure 
of  industry-wide  average  wage  rates. 
These  estimates  are  more  accurate 


because  wages  are  specific  to 
individuals  and  firms  and,  given  the 
small  sample  size.  CMA  wage  estimates 
probably  do  not  represent  industry-wide 
wage  rates  The  following  table 
illustrates  the  revised  hourly  wages  and 
the  number  of  hours  per  question  used 
to  determine  the  cost  per  question 


Lat>or  Category 


Managdrial 

Scientific 

Technical 

Legal 

Secretarial 

Total 


March  1992  Hourly  Lat)or  Rate 


ndi\ 


a.  Individual  report  costs.  Individual 
report  costs  were  calculated  for  each 
substance  and  facility  type  using  wage 
rate  data  fi^m  BLS,  CMA's  estimate  of 
personnel  hours,  and  EPA's  estimate  of 
the  number  of  questions  per  report. 
Using  the  above,  the  average  cost  per 
question  was  estimated.  The  average 
cost  per  question  multiplied  by  the 
number  of  questions  per  report  yields 
the  cost  of  an  individual  report.  Report 
cost  estimates  ranged  ft-om  $2,980  to 
S13.110. 

b.  Revised  total  costs.  Given  the 
average  total  costs  per  report,  the  total 
costs  to  industry  are  estimated  by 
multiplying  the  cost  per  report  by  the 
number  of  reports  submitted.  The  total 
report  costs  are  estimated  to  be  $6.45 
million  for  all  CAIR  reports  submitted. 
The  average  time  per  question 
amounted  to  3.1  hours  and  there  were 

a  total  of  43.279  questions  answered  for 
597  reports.  Multiplying  the  number  of 
question  answered  for  all  reports  by  the 
average  time  per  question  yields  an 
estimated  134.481  burden  hours 
incurred  by  industry  responding  to 
CAIR. 

In  addition  to  report  costs  of  CAIR. 
EPA  incurs  compliance  determination 
cost,  recordkeeping  costs,  submission 
costs,  and  administrative  costs  which 
totalled  $1.8  million.  Adding  these  costs 
to  the  total  report  costs  yields  the 
revised  total  costs  of  CAIR  of  $8.2 
million. 

B.  Impabt  of  Amendments 

Currently,  a  number  of  amendments 
to  CAIR  are  under  consideration  that 
would  reduce  the  burden  of  reporting 
on  industry  without  resulting  in 
significant  loss  of  information.  An 
overview  of  the  proposed  amendments 
is  provided  as  Attachment  1  to  the 
"Estimated  Compliance  Costs  of  the 
Comprehensive  Assessment  Information 


$60.42 
$52,39 
$43.80 
$80.69 
$21.73 


Hours  Per  Question 


0.81 
0.24 
1.76 
0.07 
0.23 
3.11 


Cost  Per  QuestKxi 


$48.89 

12.61 

76.94 

5.48 

5.06 

$148.98 


Rule,"  March  5,  1993,  which  is  part  of 
the  Public  Record  for  this  proposed  rule. 
While  quantitative  estimates  of  the  cost 
savings  for  most  of  the  amendments  are 
unavailable  at  this  time,  the  proposed 
amendments  are  reviewed  relative  to 
how  reporting  costs  would  likely  be 
affected.  Preliminary  cost  estimates 
using  reasonable  assumptions  about  the 
impacts  of  each  amendment  indicate  the 
potential  cost  savings  of  the 
amendments  to  be  substantial. 

The  proposed  amendments  to  CAIR 
cover  a  number  of  subject  areas:  ITC 
listed  chemicals,  small  volume 
exemption,  "de  minimis"  exemption, 
CBI  substantiation,  definitions  of 
reporters,  clarification  of  reporting 
requirements,  revised  product 
classification,  trade  name  reporting,  and 
facility  location.  Preliminary  analysis  of 
the  change  in  the  burden  is  that  the 
amendments  would  potentially  save 
bet'.veen  $5.4  and  $6.3  million. 

1.  Reporting  on  ITC  substances.  A 
proposed  amendment  would  add 
substances  identified  for  priority  testing 
by  the  ITC  to  the  CAIR  list  without 
notice  and  comment  rulemaking. 
Substances  recommended  by  the  ITC  are 
now  automatically  added  to  PAIR.  PAIR 
reporting  of  ITC  suhstar.ces  would  be 
discontinued,  effectively  replaced  by 
CAIR  reporting.  Automatic  CAIR 
reporting  would  be  mere  efficient  for 
both  the  EPA  and  the  indnsLry  for  two 
reasons.  First,  the  Agencv  needs 
information  quickly  for  designated 
substances  to  meet  stalutor>"(12  month) 
deadlines.  Second,  the  ITC  can  review 
the  data  and  then  designate  or  withdraw 
recommended  chemicals  ft-om  the  4(e) 
Priority  List  in  a  relatively  short  time. 
EPA  is  also  considering  not  requiring 
trade  name  reporting  for  ITC  substances. 

EPA  proposes  to  collect  only  limited 
information  similar  to  what  is  ciurently 
collected  for  PAIR.  The  initial  reporting 


burden  for  the  ITC  substances  would  be 
minimized  by  requiring  only  18  to  20  of 
the  195  CAIR  possible  questions.  The 
proposed  amendment  permits  up  to  50 
substances,  mixtures  and  categories  to 
be  added  each  year.  EPA  estimates  that  " 
approximately  100  substances,  which 
would  include  specific  chemical 
substances  and  individual  members  of 
categories,  will  be  added  each  year. 
Although  this  amendment  should 
increase  total  industry  compliance  costs 
in  proportion  to  the  number  of  new 
substances,  the  ITC  process  should  not 
take  each  reporting  facihty  as  much 
time  as  required  reporting  for  the 
current  list  of  CAIR  substances. 

The  addition  of  this  automatic  ITC 
chemical  reporting  would  inevitably 
increase  total  government  costs,  but 
most  of  the  administrative  costs  should 
not  change  significantly.  The 
nomination,  review  and  selection 
process  for  ITC  ab^ady  occurs; 
therefore,  there  arfe  no  additional  costs. 
Because  the  ITC  substances  would  I  ' 
added  to  CAIR  without  notice  and 
comment  rulemaking,  the  additional 
cost  to  the  government  would  be  less 
than  for  adding  substances  by  notice 
and  comment  rulemaking.  EPA 
estimates  adding  the  ITC  substances  to 
CAIR  will  require  one  additional  FTE. 

Given  the  above  information,  a 
preliminary  estimate  of  the  cost  of  the 
ITC  amendment  can  be  derived.  A 
facility's  estimated  cost  per  report  is 
approximately  $2,700  to  $3,000.  The 
estimated  cost  is  a  range  because  the 
cost  will  depend  on  the  number  of 
questions  answered  (i  e.  if  the  substance 
is  TRI  listed,  questions  duplicated  on 
the  CAIR  form  will  not  be  required  to 
be  answered).  The  range  is  derived  by 
multiplying  the  cost  per  question 
($148.98)  by  the  number  of  questions 
(18  or  20).  The  cost  to  the  entire 
industry  for  one  ITC  substance  would  be 
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$84,000  t(T  $93,600.  which  is  cakiilated 
by  multiplying  the  cost  per  report  by  the 
average  number  of  reports  filed  (597/19 
=  31.4)  for  each  substance.  If  ITC  adds 
an  estimated  100  substances  each  year 
(including  m^^:bers  of  chemical 
categories),  the  total  cost  to  industry  for 
all  substances  added  would  be  $8.4 
million  to  $9.36  million.  Finally, 
factoring  in  the  change  in  government 
costs  (1  FTE  or  $61,000).  the  estimated 
total  societal  cost  is  $8.5  million  to  $9.4 
million.  The  preliminary  estimate  of  the 
societal  cost  is  derived  from  the 
following  equation: 
Societal  Cost  =  (Cost/Question)  x 
(Questions/Report)  x  (Reports/ 
Chemical)  x  (»  Chemicals)  +    G 

Low  Estimate  =  (148.98)  x  (18)  x 
(31.4)  X  (100) +  $(61,000) 

High  estimate  =  (148.98)  x  (20)  x 
(31.4)  X  (100) +  ($61,000) 

Because  there  is  little  information 
available  on  the  ITC  substances,  the 
preliminary  estimate  of  the  total  cost  Is 
necessarily  based  on  several 
assumptions.  The  individual 
assumptions  used  to  derive  the 
preliminary  cost  estimate  are  based  on 
the  assumption  that  the  CAIR  reporting 
for  substances  added  by  the  ITC  will  be 
similar  to  reporting  for  the  average 
substance  already  on  the  CAIR  list.  A 
critical  assumption  that  drives  the 
estimated  resiilts  is  that  each  ITC 
question  will  cost  as  much  to  answer  as 
the  average  first  round  question.  This 
essumption  may  o%'erestimate  the  costs. 
The  list  of  required  questions  was 
selected  to  minimize  the  reporting 
burden,  so  the  average  ITC  question  may 
take  less  time  than  the  average  question 
for  the  substances  presently  listed  on 
CAIR.  Further,  most  of  the  required 
information  for  the  ITC  designated 
substances  presently  is  being  submitted 
under  PAIR  The  additional  cost  of 
submitting  the  information  under  CAIR 
Will  hkely  be  lower  than  the  cost  of 
reporting  the  information  for  the  initial 
C\IR. 

It  is  important  to  note  that  while  this 
is  an  estimate  of  the  sodetal  cost  of  this 
proposed  rule,  there  is  also  a  so<;ie*al 
savings  from  discontinuing  the  FAIR 
reporting  on  ITC  substances.  If  the 
r?»poning  burden  and  govemmeizt  costs 
are  identical  for  C\IR  and  PAIR 
reporting,  the  societal  costs  would  be 
totally  offset.  Differences  in  the 
rsporting  procedures  could  result  in 
either  a  net  cost  or  net  savings  to 
industry  and  government.  However,  the 
net  change  would  likely  be  small 
because  the  proposed  CAIR  ques'Jons 
are  selected  to  be  similar  to  the  PAIR 
reporting.  Thus,  while  automatically 
adding  new  ITC  substances  would  resiilt 
in  an  increase  In  the  sodetal  cost  of  the 


CAIR  rule,  this  proposed  amendment  is 
assxuned  to  have  zero  net  change  in  the 
total  reporting  burden  to  industry  and 
government. 

2.  Low  volume  exemption.  Under  this 
proposed  low  volume  exemption,  those 
firms  that  manufacture,  import,  or 
process  a  listed  substance  in  annual 
quantities  of  less  than  10,000  pounds  at 
a  site  would  not  have  to  file  CAIR 
reports.  If  implemented,  this 
amendment  would  significantly  reduce 
the  reporting  burden  on  industry  and 
lower  compliance  costs  without 
significantly  affecting  the  information 
needed  by  EPA  for  risk  assessments. 
The  EPA  would  still  gather  general 
information  and  risk  assessment  data 
from  large  volume  manufacturers  and 
processors  on  chemical  substances  of 
concern.  The  Agency  reserves  the  right 
to  modify  or  eliminate  an  exemption  on 
a  case-specific  basis  for  some  chemical 
substances  even  in  small  volumes. 

In  addition,  the  volume  specification 
is  consistent  vdth  the  TSCA  Inventory 
Update  Rule  and  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  When  a  10,000  pound 
exemption  was  proposed  for  the 
Emergency  Plamiing  and  Community 
Right-to-Know  Act.  the  EPA  estimated 
the  number  of  facilities  and  reportable 
chemicals  covered  by  the  exemption.  A 
10.000  poimd  exemption  level  was 
estimated  to  exempt  75  percent  of  the 
potentiailv  affected  facihties  (EPA 
1987).  Industry  reporting  costs  would 
potentially  decrease  by  75  percent,  a 
savings  of  $4.8  million  (448  x  $10,800). 
This  calculation  implicitly  assumes, 
ceteris  paribus,  the  reports  avoided  are 
of  the  same  complexity  as  the  average 
report  ccmpleted  in  response  to  the 
1988  iteration  of  CAIR. 

3.  "De  minimis'  exemption.  Under 
the  final  CAIR,  manufacturers, 
importers  or  processors  of  mixtures 
containing  CAIR  listed  substances  are 
subject  to  the  full  reporting 
requirements.  Under  this  proposed 
amendment,  firms  would  not  have  to 
report  if  the  proportion  of  CAIR  listed 
substance  is  less  tl;an  1  percent  of  a 
mixture.  If  the  h.<;ted  substance  is  a 
carcinogen,  the  limit  would  be  reduced 
to  0.1  percent.  The  EPA  believes  that  the 
information  which  would  be  submitted    ' 
for  these  low  concentrations  would 
probably  not  be  critical  for  most, 
assessment  purposes.  The  Agency  may 
ehminata  or  modify  the  exemption  if 
necessary.  Since  many  trade  name 
products  may  contain  a  listed  substance 
in  low  concentrations,  the  amendment 
would  lessen  the  industry's  trade  name 
reporting  as  well. 

If  implemented,  this  amendment 
would  also  reduce  the  reporting  burden 


on  industry.  In  the  absence  of 
information  relating  to  the  proportion  of 
the  chemical  substance  used  by  the 
facilities,  the  number  of  exempted 
reports  could  be  1.  5, 10,  or  20.  If  the 
amendment  exempts  only  one  report, 
the  cost  savings  to  the  industry  is 
approximately  $10,800.  However  if  the 
exemption  eliminates  5. 10.  or  20 
reports,  the  cost  savings  could  be 
approximately  $54,000.  $108,000.  or 
$216,000.  respectively.  As  in  the 
previous  analysis,  the  calculation 
implicitly  assumes,  ceteris  paribus,  the 
reports  avoided  are  of  the  same 
complexity  as  the  average  report 
completed  in  response  to  the  1988 
iteration  of  CAIR.  The  estimates  are 
derived  from  the  equation  below: 
Cost  Savings  =  (Cost/'Question)  x 
(Questions/Report)  x  (Reports/ 
Exempted) 

1  Exempted  =  ($148.98)  x  (72.5)  x  (1) 
=  $10,800 

5  Exempted  =  ($148.98)  x  (72.5)  x  (5) 
=  $54,000 

10  Exempted  =  ($148.98)  x  (72.5)  x 
(10)  =  $108,000 

20  Exempted  =  ($148.98)  x  (72.5)  x 
(20)  =  $216,000 

4.  CBI  substantiation.  Under  the 
current  rule,  reporters  must  substantiate 
CBI  claims  at  the  time  they  submit  the 
information  to  EPA  (i.e.  at  the  time  of 
the  CAIR  report).  This  proposed 
amendment  will  eliminate  the  need  for 
up- front  substantiation  of  process  and 
financial  information.  However, 
chemical  identity,  company  identity, 
and  production  volume  inu)rmation  will 
remain  subject  to  the  substantiation 
requirement,  since  these  categories  ol 
data  are  an  integral  part  of  the  risk 
assessment  process.  EPA  anticipators 
that  CBI  claimed  on  responses  to  28 
questions  would  no  longer  require 
substantiation.  This  will  reduce  the 
reporting  burden  without  reducing 
public  access  to  the  most  importa^nt 
information  needed  for  risk  analysis. 
While  reporting  costs  will  be  reduced 
for  firms  which  can  avoid  CBI 
substantiation,  other  firms  may  still 
incur  these  substantiation  costs  if  their 
CBI  claims  are  challenged  by  EPA. 

A  sensitivity  analysis  of  potential  cost 
savings  from  eliminating  the  need  for 
up-front  substantiation  of  process  an  J 
financial  information  can  be  compIptr>d 
by  estimating  that  25  percent  of  the 
general  costs  were  related  to  CBI 
substantiation  and  half  of  the  reports 
claimed  CBI  status.  Using  the  average 
cost-per-report  of  $10,800  from  the 
earher  analysis,  and  multiplying  this 
figure  by  25  percent  )rield8  an  average 
cost-of  substanuation-i>er- report  of 
$2,700.  If  half  (298.5)  of  the  reports 
claimed  CBI  status,  the  cost  savings 
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from  this  atnendiiMnt  would  be 
$d06.00n.i  This  analysis  is  based  on 
several  assumptions  due  to  the  lack  of 
specific  infonnation  on  CBI  claims  and 
therefore  should  be  interpreted  as  a  very 
rough  estimate. 

5.  Definition  of  reporters.  The 
definitions  for  processing  activities  and 
manufacturing  activities  included  in  the 
Final  CAIR  were  the  source  of  some 
confusion  regarding  reporting 
requirements.  In  order  to  reduce 
unnecessary  reporting,  it  is  proposed 
that  these  definitions  be  removed. 
Persons  evaluating  whether  they  are 
required  to  report  under  CAIR  would 
refer  to  the  definitions  of  "manufacture 
for  commercial  purposes"  and  "process 
for  commercial  purposes." 

Eliminating  the  definition  of 
processing  activities  and  manu&cturing 
activities  may  result  in  fewer  reports 
generated  if  a  firm  mistak«ily  repwled 
(or  cautiously  decided  to  report  rather 
than  risk  compliance  sanctions).  In  the 
absence  of  information  relating  to  the 
number  of  mistakenly  gmerated  reports, 
a  sensitivity  analysis  can  be  completed 
by  setting  the  number  of  extra  reports 
from  1  to  20.  The  potential  cost  savings 
would  be  the  same  as  in  the  "De 
minimis"  exemption  above, 
approximately  $10,800  to  $216,000. 

However,  because  this  amendment 
could  potentially  increase  or  decrease 
the  total  number  of  repcwts  filed,  the 
cost  impact  of  this  amendment  may  be 
positive  or  negative.  For  the  pr^minary 
estimate  of  the  total  impact  of  all  of  the 
amendments,  the  cost  of  this 
amendment  is  assumed  to  have  a  range 
of  ±$216,000. 

6.  CJarificatiojp  of  requirements.  These 
proposed  clarifications  to  the  CAIR  text 
will  simplify  who  must  report  on  and 
who  must  notify  customers  about  CAIR 
listed  substances.  The  EPA  does  not 
intend  that  persons  exempt  from  CAIR 
reporting  should  have  to  notify  their 
customers  regarding  the  listed 
substance.  These  clarifications  will 
reduce  the  number  of  unnecessary 
reprarts  and  notifications,  thereby 
reducing  industry  compliance  costs. 
The  cost  savings  are  similar  to  those 
from  clarifying  the  definition  of 
reporters.  The  number  of  extra  reports 
could  be  anywhere  from  1  to  20,  thus 
the  potential  cost  savings  would  be 
approximately  $10,800  to  $216,000. 

7.  Revised  product  classification. 
These  proposed  changes  to  the  CAIR 
questions  on  product  types  will  provide 
EPA  with  more  infonnation  in  a  more 
useful  form.  This  amendment  does  not 
change  the  number  of  reports  generated, 

■Estimala  dethred  by  dividing  th*  0natMr  of 
report*  (397)  by  2. 


nor  does  h  increase  the  Dun:^)er  of 
questions.  The  scope  of  the  questions 
changes,  as  more  specific  information  is 
collected.  While  more  injEiMination  is 
required,  it  is  easier  for  companies  to 
classify  the  infonnation.  Thus  the 
reporting  burden  will  not  be 
significanUy  affected  by  this 
amendment. 

8.  7>tide  name  reporting,  hi  the  final 
CAIR,  manufacturers,  Importers,  or 
processOTs  of  CAIR  bsted  substances 
who  distribute  tmder  a  trade  name  are 
subject  to  a  customer  reporting  or 
notification  requirement.  Temporary 
administrative  reUef  from  this  provision 
was  granted  on  April  10, 1989,  because 
of  the  potential  for  trade  secret 
disclosure.  Under  this  proposed 
amendment,  the  temporary  relief  would 
be  made  permanent.  If  it  can  be 
substantiated  that  compliance  would 
result  in  disclosure,  directly  or 
indirectfy,  of  confidential  trade  secrets. 
EPA  will  not  pubhsh  trade  names 
submitted  under  CAIR.  Though  the 
temporary  administrative  relief  was  in 
place  prior  to  the  first  round  of 
reporting  on  trade  name  substances,  no 
one  took  advantage  of  the  temporary 
rehef  in  that  reporting  cycle.  EPA 
believes  that  the  permanence  of  this 
relief  will  have  Utile  additional  e^ct  cm 
the  reporting  costs. 

9.  Location  of  facility.  This 
amendment  would  reqtiire  firms  to 
report  the  location  (latitude  and 
longitude)  of  facilities.  This  vriH  en^le 
EPA  to  integrate  the  d^a  based  rai 
location  for  cross-media  eovironmental 
analysis  and  management  dedsions. 
The  amendment  will  not  alter  the 
number  of  reports  generated,  but  firms 
will  be  required  to  answer  a  question 
that  is  presenUy  optional.  The 
information  should  be  easy  to  obtain 
and  incremental  costs  are  expected  to  be 
minimal. 

Summary  and  Conclusions 

The  original  estimates  of  CAIR  costs 
by  EPA  (1988)  and  CMA  (1989)  were 
made  with  limited  infonnation. 
Although  minor  methodological 
differences  were  identified  in  Section  2, 
both  estimates  extrapolated  average 
report  costs  to  the  full  total  of  expected 
reports.  In  revising  the  Q\rR  burden 
estimate,  it  was  possible  to  use  the  . 
number  of  reports  actually  submitted;  a 
number  more  than  twice  the  original 
EPA  estimate.  Also,  data  on  the  actual 
number  of  hours  needed  to  answer  each 
question  were  available  from  a  CMA 
survey  of  CAIR  respondents.  It  was  felt 
that  the  time  per  question  as  measured 
by  CMA  is  the  best  available  data  on 
CAIR  reporting  and  that  these  data  are 


likely  representative  (e.g.,  mthiastKJ 
mean]  of  all  re^Mndeots. 

Revised  estimates  of  CAIR  costs  were 
made  with  the  CMA  survey  data, 
updated  BLS  labor  costs,  and  data  from 
EPA  on  the  actual  number  of  reports 
submitted.  The  revised  cost  of  the  1988 
iteration  of  CAIR  is  estimated  at  $8.2 
million.  This  figure  is  greater  than  both 
the  EPA  and  CMA  estimates  made 
before  the  first  round  of  CAIR  reporting 
was  completed. 

The  proposed  amendments  to  CAIR 
will  clearly  reduce  the  reporting  burden 
to  industry  by  decreasing  the  number  of 
reports  that  must  be  filed.  However, 
accurate  estijnates  of  the  cost  reduction 
are  not  possible  without  good  estimates 
of  the  decrease  in  the  number  of 
required  reports.  A  preliminary  estimate 
of  the  amendments'  impact,  based  on 
reasonable  assumptions  about  the 
impact  of  each  amendment,  is  a  savings 
of  $5.4  to  $6.3  million,  assujning  the 
next  iteration  of  CAIR  were  a  rule  of 
similar  scope  to  the  1988  iteration. 

In  addition,  additional  information 
regarding  the  thresholds  proposed  for 
the  low  volume  and  de  minimis 
exemptioois  was  provided  to  OMB 
during  OMB  review,  and  a  copy  of  that 
infomoation  has  been  placed  in  the 
Public  Record. 

Vn.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-e2013H).  The  record  includes 
basic  information  considered  by  EPA  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received  and  will 
identify  the  complete  rulemaking  record 
by  the  date  of  promulgation.  A  public 
vernm  of  the  record,  without  any  CBI, 
is  available  in  the  TSCA 
Noncwifidential  Center  (NOq  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
hohdays.  NQC  is  located  in  Rm,  E- 
G102. 401 M  St.  SW.,  Washington,  DC. 


Vm.  Regulatory  Assessmott 
Requiraumts 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  would  not  be  a 
"major"  rule  because  it  would  not  have 
an  effect  on  the  economy  of  $100 
milhon  or  more,  and  it  would  not  have 
a  significant  effect  on  competition, 
costs,  or  prices.  This  proposed  rule  was 
submitted  to  the  Office  of  Management 
and  Bitdget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 
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B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  Small 
manufacturers  and  processors  are 
exempt  from  CAIR  reporting  except 
under  certain  circumstances  set  forth  in 
TSCA  section  8 

C.  Paperwork  Reduction  Act 

0MB  has  approved  the  information 
collection  requirements  contained  in  the 
existing  rule  under  the  provisions  of  the 
Papen\'ork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  and  assigned  0MB  control 
number  2010-0019.  The  information 
collection  requirments  included  in  this 
proposed  rule  have  been  submitted  to 
OMB  for  review  and  approval  as  an 
amendment  to  OMB  control  number 
2010-0019. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  62  to  272.8  hours  per  report, 
with  an  average  of  225.26  hours  per 
report  (average  of  72.5  questions/report 
(43.279  questions/597  reports)  x  3.1 
hours/question),  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  2131. 
U.S.  Environmental  Protection  Agency. 
401  M  St..  SW.,  Washington.  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information 
requirements  contained  in  this  proposal. 

List  of  Subiects  in  40  CFR  Part  704 

Environmental  protection.  Chemicals. 
Confidential  business  information. 
Hazardous  substances.  Imports, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  19. 1993. 
Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  704  be  amended  as  follows: 

PART  704— [AMENDED! 

1.  By  amending  the  authority  citation 
for  part  704  to  read  as  follows: 

Autfaorily:  15  U.S.C.  2607(a)  and  2613. 


2.  In  §  704.203  by  deleting  the 
definitions  for  "Manufacturing 
activities"  and  for  "Processing 
activities"  and  adding  definitions  for 
"ITC"  and  "ITC  substance"  to  read  as 
follows: 

704.203    Definition*. 

•  •         *         •         * 

ITC  means  the  Interagency  Testing 
Committee  which  was  established  by 
statute  to  make  recommendations  to  the 
EPA  Administrator  regarding  the 
chemical  substances  and  mixtures 
which  should  be  given  priority 
consideration  for  testing. 

ITC  substance  means  a  chemical 
substance  or  mixture  recommended  or 
designated  by  the  ITC  to  be  added  to  the 

TSCA  section  4(e)  Testing  Priority  List. 

•  •        •        •        • 

3.  In  §  704.206  by  adding  one 
sentence  at  the  end  of  paragraph  (a)  and 
revising  paragraph  (b)(2)  to  read  as 
follows: 

S  704.206    Persona  who  must  report 

(a)  *     •     •  Persons  who  are  exempt 
from  reporting  under  §  704.210  are  also 
exempt  from  the  trade  name  reporting 
requirements  of  §  704.208. 

(b)  •    •     • 

(2)  "I"  means  each  person  who 
imported  the  substance  for  commercial 
purposes.  For  the  purposes  of  this 
subpart,  importers  will  not  be  required 
to  repwrt  unless  the  symbol  "I"  is  used 
in  the  chemical  substance  matrix  in 
§  704.225. 

4.  In  §  704.208  by  redesignating 
paragraph  (b)  as.paragraph  (c)  and  by 
adding  the  new  paragraph  (b)  to  read  as 
follows: 

S  704.208    DIatribution  of  aut>stanc«s  under 
a  trade  nam*. 

•  •         •         •         • 

(b)  A  person  who  believes  that  they 
are  unable  to  report  for  their  customer(s) 
under  paragraph  (a)(2)  of  this  section 
and  that  compliance  with  both  the 
options  identified  in  paragraph  (a)(1) 
and  (a)(3)  of  this  section  both  would 
result,  directly  or  indirectly,  in  the 
disclosure  of  confidential  business 
information  (CBI)  concerning  the 
substance,  need  not  comply  with  the 
provisions  in  paragraph  (a)  of  this 
section  provided  the  person  notifies 
EPA  in  writing.  The  notification  to  EPA 
must  include  the  identity  of  the  person 
distributing  the  substance,  the  chemical 
name  and  CAS  Number  of  the  substance 
as  listed  in  §  704.225(a),  the  trade 
narae{s)  under  which  the  substance  is 
distributed,  and  the  total  aggregate 
quantity  of  the  substance  purchased  by 
the  customers  for  whom  tney  are  unable 
to  report  during  the  respondent's 


reporting  year.  In  addition,  the  person 
suomitting  the  notification  must  provide 
detailed  written  responses  to  the 
following  questions  to  substantiate  their 
confidentiality  claim.  The  responses 
should  be  as  specific  as  possible,  with 
examples  as  appropriate.  Failure  to 
submit  responses  to  any  of  these 
substantiation  questions  along  with  the 
notification  constitutes  waiver  of  the 
confidentiality  claim.  The  notification 
must  be  postmarked  no  later  than  1  day 
after  the  effective  date  of  the  final  rule 
listing  the  substance  in  subpart  D  of  this 
part.  Finally,  the  person  submitting  the 
confidentiality  claim  must  follow  the 
procedures  at  §  704.219. 

(1)  Explain  how  compliance  with 

§  704.208  (a)(1)  and  (a)(3)  will  result  in 
disclosure  of  CBI  and  identify  which 
specific  information  constitutes  CBI 

(2)  Is  your  company  asserting  this 
confidentiality  claim  on  its  own  behalf:" 
If  the  answer  is  no.  please  provide  the 
name,  address  and  telephone  number  of 
the  entity  on  whose  behalf  you  are 
asserting  the  claim. 

(3)  For  what  period  of  time  do  you 
assert  your  claim(s)  of  confidentiality?  If 
the  claim  is  to  extend  until  a  certain 
event  or  point  in  time,  please  indicate 
that  event  or  time  period.  Explain  why 
such  information  should  remain 
confidential  until  such  point. 

(4)  Has  the  information  that  you  are 
claiming  as  confidential  been  submitted 
to  any  other  governmental  agency,  or  to 
EPA  at  any  other  time?  Identify  the 
agency  to  which  the  information  was 
submitted  and  provide  the  date  and 
circumstances  of  the  submission.  Was 
the  submission  accompanied  by  a  claim 
of  confidentiality?  If  yes.  attach  a  copy 
of  the  documentation  renecting  the 
confidentiality  claim. 

(5)  Briefly  describe  any  physical  or 
procedural  restrictions  within  your 
company  relating  to  the  use  and  storage 
of  the  information  you  are  claiming  as 
CBI. 

(6)  If  anyone  outside  your  company 
has  access  to  any  of  the  information 
claimed  as  CBI.  describe  the  measures 
taken  to  protect  the  confidentiality  of 
the  information.  For  example,  state  ' 
whether  such  persons  are  restricted  by 
confidentiality  agreement(s).  If  there  are 
confidentiality  agreements,  describe  the 
content  of  the  agreement(s)  which 
protect  such  information. 

(7)  Does  the  information  claimed  as 
confidential  appear  or  is  it  referred  to  in 
any  of  the  following: 

(i)  Advertising  or  promotional 
material  for  the  chemical  substance  or 
the  resulting  end  product. 

(ii)  Material  safety  data  sheets  or  other 
similar  materials  (such  as  technical  data 
sheets)  for  the  substance  or  resulting 
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end  product  (incliide  copies  of  this 
information  as  it  appears  when 
accompariying  the  substance  and/or 
product  at  the  linae  of  transfer  or  sale). 

(iiij  Professional  or  trade  publications. 

liv)  Any  other  media  or  publications 
available  to  the  public  or  to  your 
competitors. 

(v)  If  you  answered  yes  to  any  of  the 
above,  indicate  where  the  information 
appears,  include  copies,  and  explain 
why  it  should  nonetheless  be  treated  as 
confidential. 

(8)  Has  EPA.  another  federal  or  State 
agency,  or  court  made  any 
confidentiality  determination  regarding 
infonhation  associated  with  this 
subst.inr«?  If  so.  provide  copies  of  sorb 
determinations. 

(9)  Describe  the  substantial  harmful 
effects  that  would  result  to  your 
troirpetjtive  po&ition  if  the  information 
is  made  available  to  the  pubhc.  In  your 
answer,  explain  the  causal  relationship 
between  disclosure  and  any  resulting 
substantial  harmful  effects.  Consider  in 
your  aiiswar  such  cor^straints  on  your 
competitors'  use  of  this  information  as 
capital  and  roarfteting  cost,  specialized 
technical  expertise,  or  unusual 
proce«ises  and  yotir  rjiMnpetitors  access 
to  your  customers.  Addrass  separately 
each  pjiftce  of  information  claimed  as 
CBI. 

5.  Ini  §  704.210  by  redesignating 
paragraph  (c)  as  paragraph  (e)  and 
adding  paragraphs  (c)  and  (d)  to  reid  as 
follows: 

§  704.210    Exemptions. 


(c)  Low  volume.  A  person  who,  during 
the  coverage  period  designated  in 
subpart  D  of  this  part  for  s  specific 
substai»ce.  manuractures,  Imports,  or 
processes  for  commercial  purposes  less 
than  10.000  ibs.  (4,540  kilograms)  of  the 
substance  listed  in  subpart  D  of  this 
part,  at  •  site,  is  exempt  from  the 
reporting  arnl  recordlceeping 
requirements  of  this  subpart  for  that 
site. 

id)De  minimis  concentration  of  a 
listed  substance  in  a  mixture.  A  person 
who  manufactures,  imports,  or 
proce^es  for  commerdul  purposes  a 
mixture  which  contains  a  substance 
listed  in  subpart  D  of  this  part  in  a 
concentration  which  is  below  1  percent 
of  the  mixture,  or  0.1  percent  of  the 
mixture  in  the  case  of  a  listed  substance 
which  is  designated  as  a  carcinogen  (a    - 
carcinogen  is  an  agent  that  increases  the 
incidence  of  cai>cer  or  related  lesions. 
increases  the  number  of  cancers,  or 
reduces  latency)  is  exempt  from  the 
reporting  and  recordkeeping 
requirements  of  the  subpart.  This 


exemption  applies  only  to  the  quantity 
of  the  listed  substance  present  in  the 
mixture.  If  the  listed  substance  is  also 
manufactured,  imported,  or  processed 
other  than  as  part  of  a  mixture  or  in  a 
mixture  at  higher  concentrations,  the 
person  is  required  to  comply  with  the 
reporting  and  recordkeeping 
requirements  of  this  sul^Mrt,  unless  the 
person  is  otherwise  exempt. 
•        •        •        •        • 

6.  In  §  704.212  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

S  704.212    Questiona  satectad. 


(b)  Specifying  the  questions.  (1)  The 
questions  selected  will  always  include 
Section  1  and  question  10.02  in  Section 
10  of  the  CAIR  reporting  form.  In 
addition,  for  ITC  substances,  EPA  will 
require  reporting  on  all  or  some  of  the 
following  questions:  1.01. 1.02.  (except 
those  parts  which  refer  to  trade  name 
(X-P)  reporting).  1.06  thru  1.16.  2.04, 
2.12.  2.17.  9.02, 10.05.  and  10.06. 
•        •        •        •        • 

7.  Jn  §  704.217  by  revising  paragraph 
fb)  and  adding  paragraph  (c)  to  read  as 
follows: 

5704217    How  to  submit  compleled  CAiR 
reportipg  forma. 

(b)  Completed  forms  must  be 
submitted  by  certified  mail  to  TSCA 
Document  Processing  Conter  (7407), 
Office  of  Pollution  Prevention  aiHi 
Toxics,  U.S.  Environmental  ProtedicMi 
Agency.  Room  l^lOO.  401  M  St ,  SW., 
Washington.  DC  20460.  ATTEM  iON: 
CAIR  Reporting  or.  for  ITC  substances: 
CAiR  Reporting,  ITC. 

(c)  Information  under  §  704  225(a)(2) 
showing  why  an  ITC  substance, 
mixture,  or  category  of  substances 
should  be  removed  from  subpart  D 
should  be  sent  by  certined  mail  to  the 
above  address  and  labeled: 
ATTENTION:  CAIR  ITC,  Removal. 

8.  In  §  704.219  by  revising  paragraphs 
(c}(l),  (d),  and  (e)  and  deleting 
paragraph  (f)  to  read  as  follows: 

$704,219    Confidential  buainesa 
intermation  clahns. 

•  •        *        •        • 

(c)  •     •     • 

(1)  Submitters  can  claim  information 
submitted  on  a  reporting  form  as 
confidential  by  placing  in  the  CBI  box, 
which  is  adjacent  to  the  question,  the 
letter  or  letters  that  Indicate  the  category 
of  the  information,  as  enumerated  in 
paragraph  (d)  of  this  section,  which  is 
being  claimed  confidential. 

•  •        •        •        • 

(d)  All  claims  of  cmifidentiaKty  for 
CAIR  information  fell  into  onj  of  the 


followirtg  seven  categories:  Submitter 
identity  =  h,  Substance  identity  =  i, 
Volume  manufactured,  imported,  or 
processed  =  j,  Use  information  =  k. 
Process  information  =  1,  Other 
information  =  m,  and  Financial 
information  =  n  Submitters  who  assert 
a  CB!  claim  on  the  reporting  form  must 
mark  the  letters  (h  through  n)  that 
correspond  to  the  categories  of 
confidentiabty  for  the  information  in 
the  box  adfacen:  to  the  question. 
Confidentiality  claims  for  infom^^ation 
on  continuation  sheets  are  asserted  by 
placing  the  appropriate  letters  in  the 
margin  by  the  information  claimed  as 
confidential. 

(e)(1)  Submitters  who  assert  CBI 
claims  must  siibstantiate  each  category 
of  claims  (except  those  categorized  as 
process  or  financial  pursuant  to 
paragraph  (d)  of  this  section)  by 
comp-eting  all  applicable  portions  of  the 
CBI  substantiation  form  found  in 
Appendix  D  of  the  CAIR  reporting  form. 

(2)  All  claims  of  confidentiality 
required  to  be  substantiated  under  this 
paragraph  must  be  substactiated  at  the 
time  the  submitter  asserts  the  claim  (i.e.. 
when  the  reporting  form  is  submitted). 
Failure  to  provide  substantiation  of  a 
claim  at  the  time  the  submitter  submits 
the  reporting  form  constitutes  waiver  of 
the  confidentiality  claim,  and  the 
information  may  be  disclosed  to  the 
public  without  further  notice  to  the 
submitter. 

9.  In  §  704.223  by  revising  pajagraph 
(a)  and  adding  paragraph  (c)  to  read  as 
follows: 

$704,223    Reporting  peflod 

(a)  Reports  must  be  received  by  EPA 
no  later  than  90  days  after  the  effective 
date  of  the  final  rule  listing  the 
substance  in  §  704.225,  except  as 
described  in  paragraphs  (b)  and  (c)  of 
this  section. 

(c)  Reports  for  chemical  substances, 
mixtures,  and  categories  of  chemical 
substances  or  mixtures  that  have  been 
recommended  or  designated  by  the  ITC 
under  TSCA  section  4(e)  for  priority 
consideration  must  be  received  by  EPA 
no  later  than  60  days  after  the  effective 
date  of  the  final  rule  listing  the 
substance,  mixture,  or  category  of 
substances  in  §  704.225. 

10.  In  §  704.225  by  revising  the  title, 
redesignating  paragraphs  (a)  and  fb),  as 
paragraphs  (b)  and  (c),  respectively  and 
adding  a  new  paragraph  (a)  to  read  as 
follows: 

S  704.225    Chemical  aut>«t8nc«8  matrix  by 
CAS  registry  number. 

(a)(1)  Chemical  substances,  mixtures, 
and  categories  of  chemical  substances  or 
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mixtures  that  have  been  recommended 
or  designated  by  the  ITC  under  TSCA 
section  4(e)  for  priority  consideration 
will  be  added  to  §  704.225(b).  effective 
30  days  afler  publication  of  an 
amendment  listing  those  chemical 
substances,  mixtures,  and  categories  in 
the  Federal  Register.  Chemical 
substances,  mixtures,  and  categories  of 
substances  that  have  been 
recommended  but  not  designated  by  the 
ITC  for  EPA  response  within  12  months, 
will  be  added  by  these  expedited 
procedures  only  to  the  extent  that  the 
total  number  of  recommended  and 
designated  substances,  mixtures,  and 
categories  do  not  exceed  50  in  any  1 
year.  Additional  recommended 
substances,  mixtures,  and  categories 
may  be  added  after  proposal,  and 
consideration  of  ensuing  public 
comment. 

(2)  Prior  to  the  effective  date  of  an 
amendment  under  paragraph  (a)(1),  the 
Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances  may  for 
good  cause  withdraw  a  chemical 
substance,  mixture,  or  category  of 
substances  or  mixtures  from 
§  704.225(b).  Persons  who  wish  to 
request  withdrawal  of  a  substance, 
mixture,  or  category  must  submit 
information  showing  why  the  substance 
should  be  withdrawn  from  the  CAIR  to 
the  address  at  §  704.217(b).  Any  such 
information  must  be  received  by  EPA 
within  14  days  of  the  date  of  pubhcation 
of  the  amendment  in  the  Federal 
Register. 

(FR  Doc.  93-29276  Filed  11-29-93;  8:45  am) 
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40  CFR  Part  749 
(OPPTS-61018;  FRL-4627-5] 
RIN  2070-AC57 

ProhibiUon  of  Hexavalent  Chromium- 
Based  Water  Treatment  Chemicals  in 
Comfort  Cooling  Towers;  Proposed 
Amendment  to  Limit  the  Scope  of  the 
Export  Notification  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  an 
amendment  to  40  CFR  part  749,  subpart 
D,  which  prohibits,  under  section  6  of 
the  Toxic  Substances  Control  Act 
(TSCA),  the  use  of  hexavalent 
chromium-based  water  treatment 
chemicals  in  comfort  cooling  towers  and 
the  distribution  of  such  chemicals  in 
commerce  for  use  in  comfort  cooling 
towers.  Today's  proposed  amendment 


would  modify  the  regulatory  text  of  40 
CFR  749.68  to  clarify  that  only 
hexavalent  chromium  chemicals  that 
can  be  used  for  water  treatment  are  the 
subjects  of  these  regulations,  not  other 
hexavalent  chromium  chemicals.  This 
proposed  change  would  Umit  the  scope 
of  export  notifications  currently 
required  for  hexavalent  chromium 
chemicals  under  TSCA  section  12(b) 
and  §  749.68;  no  changes  to  the 
prohibitions  or  labeling  requirements  of 
the  hexavalent  chromium  rule  are 
intended  by  this  proposed  amendment. 
If  amended  as  proposed  today,  §  749  68 
would  not  trigger  the  section  12(b) 
export  notification  requirements  for 
exports  of  hexavalent  chromium 
products  such  as  paints,  dyes,  pigments, 
coatings,  and  other  products  containing 
hexavalent  chromium  that  cannot  be 
used  to  treat  water. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  December  30. 1993.  A  public 
hearing  will  be  held  on  this  proposed 
rule  on  January  13. 1994  at  EPA 
Headquarters,  Washington,  DC  only  if  a 
wTitten  request  for  such  hearing  is 
received  by  December  23, 1993. 
Requests  to  participate  in  the  pubUc 
hearing  must  be  received  by  nJecember 
23. 1993.  If  a  public  hearing  is 
requested,  a  separate  Federal  Register 
notice  wiU  be  published.  For  furUier 
information  regarding  the  public 
hearing,  see  Unit  V  of  this  preamble. 
ADDRESSES:  Written  comments  should 
be  submitted  in  tripUcate  and  identified 
by  the  docket  number  OPPTS-61018  to: 
the  OPPT  Document  Receipt  Office, 
(7407).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-G99.  401  M  St.,  SW., 
Washington,  DC  20460.  For  information 
regarding  the  submission  of  comments 
containing  confidential  business 
information,  see  Unit  VII  of  this 
preamble. 

Requests  to  hold  a  pubUc  hearing 
must  be  submitted  in  writing  identified 
with  the  docket  number  OPPTS-61018 
to  the  addres.s  identified  above. 
Requests  to  participate  in  the  pubfic 
hearing  also  must  be  submitted  in 
writing  identified  with  the  docket 
number  OPPTS-61018  to  the  address 
identified  above.  For  further 
information  regarding  the  public 
hearing,  see  Unit  V  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  Gardner.  Office  of 
Enforcement  (2245).  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  202-26O-«858. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  an  amendment  to  40  CFR  part 
749.  subpart  D.  which  prohibits  the  use 


of  hexavalent  chromium  (Cr*6)-based 
water  treatment  chemicals  in  comfort 
cooling  towers  (CCTs)  and  the 
distribution  of  such  chemicals  in 
commerce  for  use  in  CCTs.  Today's 
proposed  amendment  would  modify  40 
CFR  749.68  to  clarify  that  only  Cr** 
chemicals  that  can  be  used  for  water 
treatment  are  the  subjects  of  these 
regulations,  not  other  Cr  **  chemicals. 
This  proposed  change  would  limit  the 
scope  of  TSCA  section  12(b)  export 
notifications  currently  required  for  Cr-^e 
chemicals. 

I.  Authority 

EPA  is  proposing  this  amendment 
pursuant  to  TSCA  sections  6  (15  U.S.C. 
2605)  and  12(b)  (15  U.S.C.  2611(b)). 
Section  6  of  TSCA  authorizes  EPA  to 
impose  regulatory  controls  if  EPA  finds 
that  there  is  a  reasonable  basis  to 
conclude  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  a  chemical  substance 
or  mixture  presents  or  will  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Under  this 
authority,  EPA  issued  a  final  rule  in  the 
Federal  Register  of  January  3, 1990  (55 
FR  222),  that  prohibits  the  use  of  Cr*6- 
based  water  treatment  chemicals  in 
CCTs  and  the  distribution  in  commerce 
of  Cr+6-based  water  treatment 
chemicals  for  use  in  CCTs  (40  CFR  749, 
Subpart  D).  The  rule  also  requires 
persons  who  distribute  in  commerce 
Cr+*-based  water  treatment  chemicals 
to  label  the  containers  of  the  chemicals. 

Section  12(b)  of  TSCA  requires  that 
any  person  who  exports  or  intends  to 
export  to  a  foreign  country  a  chemical 
substance  or  mixture  for  which:  (1)  The 
submission  of  data  is  required  under 
TSCA  section  4  (15  U.S.C.  2603)  or  5(b) 
(15  U.S.C.  2604(b));  (2)  an  order  has 
been  issued  under  section  5;  (3)  a  rule 
has  been  proposed  or  promulgated 
under  section  5  or  6  (15  U.S.C.  2605); 
or  (4)  relief  has  been  granted  under 
section  5  or  7  (15  U.S.C.  2606)  to  notify 
the  Administrator  of  EPA  of  such 
exportation  or  intent  to  export.  Upon 
receipt  of  such  notification,  section 
12(b)  of  TSCA  requires  EPA  to  furnish 
the  government  of  the  importing 
country  with;  Notice  of  the  availability 
of  data  received  pursuant  to  action 
under  section  4  or  5(b),  or  notice  of  such 
rule,  order,  action,  or  relief  under 
section  5, 6.  or  7.  EPA  promulgated  a 
rule  setting  forth  the  export  notification 
requirements  of  TSCA  section  12(b) 
under  40  CFR  part  707.  Subpart  D. 

n.  Background 

Since  the  Cr**  rule  was  promulgated 
under  TSCA  section  6.  the  section  12(b) 
export  notification  requirements  are 
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tnggered.  Currently  all  Cr*6  chemicals 
are  subject  to  section  12(b)  because  the 
term  "Cr**  chemicals"  is  presently 
defined  in  §  749.68(d)(l0)  as  "any 
combination  of  chemical  substances 
containing  hexavalent  chromium  and 
mcJudes  hexavalent  chromium-based 
water  treatment  chemicals."  Thus  for 
example  the  export  of  paint  containing 
a  Lr*  6  chemical  that  cannot  be  used  for 
water  treatment  would  currently  trigger 
the  section  12(b)  notification 
requirements. 

In  the  preamble  to  the  final  Cr**  rule 
EPA  stated  that  pursuant  to  TSCA 
section  12(b)  and  40  CFR  part  707, 
subpart  D.  persons  who  export  or  intend 
to  export  Cr *6  chemicals  are  required  to 
notify  EPA  of  those  activities.  EPA 
indicated  that  export  notification  would 
be  required  for  all  Cr+e  exports 
"because  the  substance  subject  to  the 
rtile  IS  Cr*6-  and  that  it  did  not  believe 
that  the  requirement  should  be 
narro^ved  as  a  practical  matter,  because 
of  the  difficulty  in  determining  the  end 
use  of  the  Cr  >  6  at  the  Ume  of  export. 
O'A  also  anticipated  that  the  burden  of 
the  notification  requirements  that  would 
be  tnggered  by  the  export  of  Cr**  for 
uses  not  regulated  by  the  rule  would  be 
minimal. 

After  promulgation  of  the  final  Cr+6 
rule,  the  Chrome  Coahtion  filed  a 
Petition  for  Review  with  the  United 
States  Court  of  Appeals.  Disti-ict  of 
Columbia  Circuit  dated  April  17, 1990 
[Chrome  Coalition  v.  U.S. 
Environmental  Protection  Aeencv.  No 
90.1138).  In  the  petition,  the  Chrome  ' 
Coalition  argued  that  because  EPA 
failed  to  set  forth  its  interpretation  of 
rsCA  section  12(b)  in  the  proposed 
rule  the  public  was  unable  to  comment 
on  tiiat  interpretation.  Additionally 
they  argued  that  EPA's  interpretation  of 
section  12(b)  is  too  broad  in  the  context 
of  tile  Cr+6  rule,  and  imposes  an 
unnecessary  burden  on  any  business 
that  exports  products  containing  Cr+e 
even  when  the  products  cannot  be  used 
m  water  ti-eatinent.  As  a  part  of  tiie 
settleinent  reached  with  the  Chrome 
Coalition  on  December  15, 1992,  EPA 
agreed  to  propose  a  rule  that  addressed 
the  concerns  raised  by  the  Coalition. 
The  SetUement  Agreement  was  filed 
wiUi  the  United  States  Court  of  Appeals 
Distiict  of  Columbia  Circuit  on  January  " 
7,  1993.  ' 

In  light  of  the  Chrome  Coahtion 's 
Petition.  EPA  reevaluated  the  need  to 
require  export  notification  for  a77  Cr** 
chemicals.  EPA  beheves  that  narrowing 
the  scope  of  the  export  notification 
requirement  may  more  appropriately 
meet  the  intent  of  the  coverage  of  the 
Cr+6  rule,  as  well  as  more  efficiently 
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implement  the  requirements  of  TSCA 
section  12(b). 

ni.  Summaiy  of  this  Proposed  Rule 

pA  is  proposing  to  amend  the  Cr*6 
rule  solely  to  limit  tiie  scope  of  the 
required  section  12(b)  notifications 
This  proposed  rule  would  require 
notification  under  40  CFR  part  707 
subpart  D.  for  the  export  or  intended 
export  of  Cr*«  chemicals  that  can  be 
used  for  water  ti^atinent.  EPA  is 
proposing  to  list  in  §  749.68  certain 
speafic  Cr*6  chemicals  that  the  Agency 
believes  can  be  used  to  ti-eat  water.  This 
IS  not  meant  to  be  a  complete  list,  but 
ratiier  examples.  The  export  of  any  Cr*6 
chemicals  alone,  or  in  combination  with 
other  chemical  substances  when  the 
mixture  can  be  used  to  ti-eat  water 
cooling  systems,  would  tiigger  Uie 
TSCA  section  12(b)  export  notification 
requirements. 

Under  existing  language  of  tiie  Cr  ♦« 
rule,  TSCA  section  12(b)  export 
notification  is  required  for  all  Cr*6 
compounds,  if  they  are  exported  alone 
or  in  combination  with  other 
substances,  even  if  tiie  exported  product 
cannot  be  used  to  ti-eat  water.  Witii 
today's  proposed  amendment,  EPA 
intends  tiiat  exporters  of  paints,  dyes 
pigments,  coatings,  and  other 
substances  tiiat  contain  Cr*6  in  a  form 
Uiat  cannot  be  used  to  ti-eat  water  would 
not  need  to  report  tiie  export  to  EPA 
under  TSCA  section  12(b).  To 
accomplish  tiiis.  EPA  is  proposing  to 
amend  the  subject  of  tiie  Cr-6  rule, 
certain  definitions,  and  other 
appropriate  provisions,  as  discussed 
below. 


rv.  Discussion  of  this  Proposed  Rule 

Exports  of  certain  Cr+e  chemicals 
(e.g.,  m  such  products  as  paints,  dyes, 
and  pigments)  may  now  be  tiiggering 
TSCA  section  12(b)  export  notifications 
in  more  cases  than  are  necessary  to 
reasonably  carry  out  TSCA  section 
12(b).  EPA  believes  the  current  burden 
associated  with  exporters  providing 
notification  for  exports  of  Cr*6 
chemicals  tiiat  cannot  be  used  for  water 
treatinent  to  be  substantial,  and  tiie 
benefits  to  countiies  receiving  these 
notifications  to  be  minimal.  This 
proposed  amendment  would  modify 
§  749.68  to  clarify  that  only  Cr+6 
chemicals  tiiat  can  be  used  to  treat  water 
are  tiie  subjects  of  the  Cr+«5  rule.  The 
Agency  beheves  tiiat  tiiis  proposal 
would  continue  to  protect  human  healtii 
and  the  environment  against 
unreasonable  risk  of  injury.  The 
proposed  amendment  would  not  change 
tiie  balance  in  tiie  original  rule,  except 
to  lessen  the  cost  of  compfiance.  Thus 
tins  proposed  change,  EPA  beheves. 


would  provide  to  importing  countries 
information  more  reflective  of  EPA 's 
concerns  and  would  further  Congress's 
intent  tiiat  EPA  administer  TSCA  "in  a 
reasonable  and  prudent  manner"  (TSCA 
section  2(c);  15  U.S.C.  2601(c)) 

»K   5ifA'°P°'**^  ^^86  is  supported  by 
the  TSCA  section  6  Cr*6  rulemaking 

^    r^ '^^''"PP°'^"^8  documentation 
used  by  EPA  to  promulgate  tiie  Cr*6 
rule  focused  on  data  regarding  Cr*6 
emissions  fi-om  CCTs.  A  background 
document.  "Background  Information 
Document  for  Chromium  Emissions 
from  Comfort  Cooling  Towers"  (EPA- 
450/3-87-OlOa)  (OPPTS-61012) 
described  EPA's  regulatory  altenlatives 
and  expected  impacts.  The  information- 
gatiienng.  analysis,  and  rulemaking 
were  used  solely  to  support  a  TSCA 
section  6  determination  regarding  Cr*''- 
based  water  treatinent  chemicals  and 
not  all  possible  Cr*6  mixtures  and 
products.  Therefore,  EPA  believes  tiiat  it 
IS  appropriate  to  revise  tiie  regulatory 
language  to  express  more  accurately  tiie 
originally  intended  scope  and  coverage 
of  the  regulations. 

The  proposed  regulatory  language 
changes  would  clarify  tiiat  tiie 
chemicals  subject  to  tiie  rule  are  any 
Cr*6  chemicals  tiiat  can  be  used  to  tieat 
water,  eitiier  alone  or  in  combination 
witii  other  chemicals,  where  tiie  mixture 
can  be  used  to  ti-eat  water.  As  stated 
above,  tiie  intended  effect  of  tiiis  change 
IS  to  reduce  tiie  scope  of  tiie  TSCA 
section  12(b)  export  notifications  tiiat 
are  ti^ggered  by  §  749.68. 

Currentiy.  tiie  section  heading  of 
§  749.68  reads  "Hexavalent  chromium 
chemicals  in  comfort  cooling  towers  " 
EPA  believes  tiiat  a  more  appropriate 
focus  and  heading  for  tiie  rule  would  be 
Hexavalent  chromium-based  water 
treatment  chemicals  in  cooUng 
systems."  and  is  tiierefore  proposing 
this  change.  Also,  because  tiie  term 
"hexavalent  chromium  chemicals"  in 
the  current  §  749.68(d)(10)  would  not  be 
used  in  the  rule  as  revised  by  this 
proposal,  tiie  definition  would  be 
dropped. 

As  discussed  above,  tiie  TSCA  section 
12(b)  export  notification  requirements 
are  tiiggered  by  tiie  export  of  certain 
(Jemical  substances  or  mixtures  tiiat  are 
tiie  subjects  of  certain  actions  under 
TSCA.  including  Cr-^e  because  of  tiie 
Cr*6  rule.  Currentiy.  §  749.68(a)  states: 
Chemical  substance  subject  to  this  secton 
Hexavalent  chromium,  usually  in  the  form  of 
sodium  dichromate  (CAS  No.  10588-01-9)  is 
subject  to  this  section. 

Under  today's  proposal.  §  749.68(a) 
would  be  amended  to  state: 

Chemicals  subject  to  this  section. 
Hexavalent  chromium-based  water  treatment 
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chemicals  that  contain  hexavalent  chromium, 
usually  in  the  fonn  of  sodium  dichromate 
(CAS  No.  10588-01-9),  are  subject  to  this 
section.  Other  examples  of  hexavalent 
chromium  compounds  that  can  be  used  to 
treat  water  are;  chromic  acid  (CAS  No.  7738- 
94-5),  chromium  trioxide  (CAS  No.  1333- 
83-0).  dichromic  acid  (C\S  No.13530-68-2), 
potassium  chromate  (CAS  No.  7789-00-6), 
potassium  dichromate  (CAS  No.  7778-50-9). 
sodium  chromate  (CAS  No  7775-11-3),  rinc 
chromate  (CAS  No.  13530-65-9).  zinc 
chromate  hydroxide  (CAS  No.  153936-94-6), 
zinc  dichromate  (CAS  No.  14018-95-2).  and 
zinc  potassium  chromate  (CAS  No.  11103- 
86-9). 

By  proposing  this  amendment  in 
conjunction  with  the  other  changes 
discussed  herein,  especially  those  at 
§  749.68(d)(ll)  of  the  regulatory  text. 
EPA  intends  that  only  Cr**  compounds 
which  can  be  used  to  treat  water,  either 
alone  or  in  combination  with  other 
chemicals,  where  the  mixture  can  be 
used  to  treat  water,  would  be  subject  to 
the  rule  and  thus  the  section  12(b) 
export  noUGcation  requirements.  The 
.Agency  would  like  to  receive  comments 
on  the  issue  of  whether  certain  Cr** 
compounds  cannot  be  used  to  treat 
water. 

Related  to  this  proposed  change.  EPA 
is  proposing  to  amend  certain  language 
in  §  749.68(b).  entitled  "P»urpose."  and 
§  749.68(c).  enUtled  "Apphcability."  to 
reflect  the  changed  focus  of  the  rule 
from  Cr*6  to  Q*«-based  water 
treatment  chemicals.  Refer  to  the 
proposed  regulatory  text  of  §  749.68(b) 
and  (c)  for  the  revised  language. 

Additionally.  EPA  is  proposing  to  add 
a  chemical  definition  of  Cr**  in 
proposed  §  749.68(d)(10)  to  clarify  the 
revised  subject  of  the  rule.  The 
proposed  definition  of  Cr**  would  be 
"the  oxidation  state  of  chromium  with 
an  oxidation  number  of  +6;  a 
coordination  number  of  4  and 
tetrahedral  geometry." 

Another  key  change  being  proposed  is 
a  new  definition  of  "hexavalent 
chromium-based  water  treatment 
chemicals."  The  current  definition  in 
§  749  68(d)(ll)  states  that  "hexavalent 
chromium-based  water  treatment 
chemicals  means  any  hexavalent 
chromium,  alone  or  in  combination 
with  other  water  treatment  chemicals, 
used  to  treat  water."  (emphasis  added). 
The  proposed  amended  definition 
would  state  that  "hexavalent  chromium- 
based  water  treatment  chemicals  means 
any  hexavalent  chromium  which  can  be 
used  to  treat  water,  either  alone  or  in 
combination  with  other  chemicals, 
where  the  mixture  can  be  used  to  treat 
water."  (emphasis  added).  This  change 
is  intended  to  require  export 
notification  for  the  export  of  chemicals 
that  can  be  used  to  treat  water,  whether 


or  not  they  are  actually  used  to  treat 
water.  EPA  believes  that  exporters  will 
not  always  know  the  actual  end  use  of 
the  Cr**  product.  However,  EPA 
believes  that  exporters  are  likely  to 
know  potential  end  uses  or  how  Cr** 
can  be  used.  Additionally,  to  help 
exporters  identify  which  Cr** 
compounds  can  be  used,  either  alone,  or 
in  combination  with  other  chemicals  to 
treat  water,  the  Agency  is  listing 
examples  of  such  compounds.  This 
change  is  not  intended  to  have  any 
effect  on  the  current  labeling 
requirements  or  the  prohibitions  of  the 
Cr*«  rule;  comment  is  solicited  on 
whether  any  of  the  proposed  changes 
would  impact  the  labeling  requirements 
or  prohibitions  of  the  rule. 

So  that  the  labeling  requirements  will 
not  be  affected  by  the  changes  being 
proposed  today.  EPA  is  proposing  a 
change  in  the  language  of  §  749.68(g). 
Currently,  the  labeling  requirement  at 
§  749.68(g)  states: 

Labeling.  (1)  Each  person  who  distributes 
in  commerce  hexavalent  chromium-based 
water  treatment  chemicals  after  February  20, 
1990,  shall  affix  a  label.  " 

As  the  current  definition  of 
"hexavalent  chromium-based  water 
treatment  chemicals"  in  §  749.68(d)(ll) 
is  "any  hexavalent  chromium,  alone  or 
in  combination  with  other  water 
treatment  chemicals,  used  to  treat 
water,"  (emphasis  added)  labeling  is 
required  only  for  hexavalentxhromium- 
based  water  treatment  chemicals  used  to 
treat  water.  As  stated  above,  the  new 
definition  of  "hexavalent  chromium- 
based  water  treatment  chemicals"  in 
proposed  §  749.68(d)(ll)  would  be  "any 
hexavalent  chromium  which  can  be 
used  to  treat  water..."  (emphasis  added). 
Without  changing  §  749.68(g).  this  new 
definition  would  have  the  effect  of 
expanding  the  labeling  requirements  to 
require  labeling  of  any  hexavalent 
chromium,  either  alone  or  in 
combination  with  other  chemicals,  that 
can  be  used  to  treat  water,  where  the 
mixture  can  be  used  to  treat  water. 
However,  as  the  intent  of  this  proposal 
is  not  to  change  the  scope  of  the  labeling 
requirements,  the  phrase  "for  use  in 
cooling  systems"  is  being  added  to 
§  749.68(g).  This  section  would  read; 

Labeling.  (1)  Each  person  who  distributes 
in  commerce  hexavalent  chromium-based 
water  treatment  chemicals  for  use  in  cooling 
systems  after  February  20, 1990,  shall  affix  a 
label... 

EPA  believes  this  change,  along  with  the 
other  proposed  modifications,  would 
have  the  effect  of  maintaining  the 
current  labeling  requirements. 

All  of  the  proposed  changes  are  meant 
to  reduce  the  scope  of  TSCA  section 


12(b)  export  notifications  without    \ 
affecting  the  prohibitions  and  labeling 
requirements  in  the  current  rule.  With 
today's  proposed  amendment.  EPA 
intends  that  exporters  of  paints,  dyes. 
pigments,  coatings,  and  other 
compounds  containing  Cr*''  that  cannot 
be  used  to  treat  water  either  alone  or  in 
combination  with  other  chemicals, 
would  not  report  the  export  to  EPA 
under  TSCA  section  12(h).  To 
accomplish  this,  EPA  is  proposing  this 
amendment  to  the  Cr*''  rule,  certain 
definitions,  and  other  appropriate 
provisions  at  §  749.68.  EPA  believes  that 
today's  proposed  rule  would  reduce  the 
burden  on  the  regulated  community  in 
cases  where  export  notification  provides 
little  or  no  benefit  to  importmg 
countries. 

Today's  proposed  rule  is  consistent 
with  other  Agency  efforts  to  improve  the 
utility  of  these  notices  for  receiving 
governments,  and  to  optimize  the  ability 
of  EPA  to  process  more  efficiently 
export  notices  it  receives  annually  and 
respond  to  requests  from  foreign 
governments  for  additional  information 
on  chemicals  and  export  notices.  For 
example,  on  July  21.  1981,  in  its  notice 
on  "Asbestos  Export  Notification."  EPA 
clarified  the  reporting  responsibilities  of 
persons  exporting  asbestos  or  mixtures 
containing  asbestos  by  defining  which 
types  of  asbestos  require  export 
notification  (46  FR  37608).  As  another 
example,  on  July  27,  1993  in  its  notice 
on  "Export  Notification  Requirement; 
Change  to  Reporting  Requirements; 
Final  Rule"  (58  FR  40238).  EPA  issued 
a  rule  that  would  change  the  current 
annual  notification  requirements  for 
exporters  of  chemical  substances  and 
mixtures  subject  to  TSCA  section  4  test 
rules  or  consent  orders  to  a  one-time 
(instead  of  annual)  export  notification 
per  chemical  per  country  (See  also 
"Export  Notification  Requirement; 
Proposed  Change  to  Reporting 
Requirements"  (54  FR  29524.  July  12, 
1989)). 

EPA  believes  that  such  actions,  and 
the  action  proposed  here,  will  enhance 
other  governments'  ability  to 
thoughtfully  consider  notices  received 
under  TSCA  section  12(b)  and  react 
appropriately  to  chemicals  being 
imported,  by  focusing  on  a  more  limited 
number  of  notifications  that  reflect 
actual  chemicals  that  EPA  has  identified 
as  causing  concerns.  As  EPA  stated  in 
the  preamble  to  the  final  export 
notification  rule,  "(tjhe  intended  focus 
of  the  notice  to  foreign  governments  is 
the  chemical  substance  or  mixture  and 
what  EPA  has  done  or  found  out  about 
it ..."  (45  FR  82844,  December  16. 
1980). 
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Since  the  primary  purpose  of  TSCA 
section  12fb)  export  notification  is  to 
alert  and  inform  other  governments  of 
hazards  that  may  be  associated  with  a 
chemical  substance  or  mixture,  it  is 
important  that  the  export  notification 
requirements  are  implemented  in  a 
manner  that  efficiently  conveys  EPA's 
concerns.  EPA  believes  that  today's 
proposed  amendments  would  increase 
the  efficiency  of  the  operation  of  the 
section  12(b)  requirement  as  applied  to 
the  Cr**  rule,  by  eliminating  the  current 
export  notifications  associated  with  the 
export  of  Cr*6  chemicals  that  cannot  be 
used  to  treat  water. 


V.  Public  Hearing 

A  public  hearing  will  be  held  to 
receive  oral  comments  on  this  proposed 
amendment  only  if  such  a  hearing  is 
requested  in  writing  and  the  request  is 
received  by  EPA  at  the  location  listed 
under  the  ADDRESSES  unit  of  this 
preamble  by  December  23, 1993.  Such  a 
request  must  be  received  by  this  date  to 
enable  EPA  to  make  appropriate 
arrangements  for  the  hearing. 
Attendance  at  the  hearing  will  be  open 
to  anyone  though  space  may  be  limited. 
However,  only  persons  who  request  an 
opportunity  to  speak  will  be  allowed  to 
present  oral  comments.  Such  a  request 
must  be  made  in  writing  to  the  address 
listed  under  the  ADDRESSES  unit  of 
this  preamble  and  must  be  received  no 
later  than  December  23. 1993.  The 
request  must  include  a  statement  of  the 
person's  interest  in  this  rulemaking,  a 
brief  outline  of  points  to  be  addressed, 
an  estimate  of  the  time  required,  and  for 
requests  from  an  organization,  a 
nonbinding  list  of  persons  to  take  part 
in  the  presentation.  The  EPA  will  make 
the  hearing  schedule  publicly  available 
and  send  it  to  each  person  who  has 
requested  an  opportunity  to  present  oral 
comments  (See  40  CFR  750.6). 

A  verbatim  transcript  of  the  hearing 
and  copies  of  any  written  statements 
will  be  placed  in  the  public  file  and  will 
be  available  for  inspection  and  copying 
at  the  address  in  Unit  DC  of  this 
preamble. 

VI.  Request  for  Conunent 

EPA  is  requesting  comment  on  the 
proposals  in  this  notice  only  to  the 
extent  that  it  would  amend  or  change 
the  existing  regulations.  EPA  is  not 
soliciting  comments  on  provisions  of 
the  existing  regulations  that  would  not 
be  changed  by  this  proposal. 
Specifically,  and  notwithstanding  the 
inclusion  of  some  of  the  existing 
language  of  40  CFR  749.68  in  this 
proposal,  the  Agency  will  only  entertain 
comments  to  the  extent  that  they 
address  the  proposed  changes  in  that 


section  that  affect  section  12(b) 
notification  (See  40  CFR  750.4). 

VII.  Confidentiality 

Person  may  assert  a  claim  of 
confidentiality  for  any  information, 
including  all  or  portions  of  written 
comments,  submitted  to  EPA  in 
connection  with  this  proposed  rule  or  in 
connection  with  the  rule  after  it  is 
promulgated.  Any  person  who  submits 
a  comment  subject  to  a  claim  of 
confidentiality  must  also  submit  a 
nonconfidential  version.  Any  claim  of 
confidentiality  must  accompany  the 
information  so  claimed  when  it  is 
submitted  to  EPA.  Persons  must  mark 
information  claimed  as  confidential  by 
circling,  bracketing,  or  underlining  it. 
and  marking  it  with  "CONFIDENTIAL" 
or  some  other  appropriate  designation. 
EPA  will  disclose  information  subject  to 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2.  subpart  B.  If  a  person 
does  not  assert  a  claim  of  confidentiality 
for  information  at  the  time  it  is 
submitted  to  EPA,  EPA  may  make  the 
information  public  without  further 
notice  to  that  person. 

VIII.  Economic  Impact 

In  the  support  document  entitled 
Economic  Analysis  of  Proposed 
Amendments  to  the  TSCA  Section  6 
Rule  for  Hexavalent  Chromium,  dated 
May  1993,  EPA  has  evaluated  potential 
changes  in  costs  to  the  Cr*6  rule  that 
would  be  associated  with  these 
proposed  amendments.  The  total 
savings  to  industry  and  EPA  associated 
with  the  proposed  amendment  are 
approximately  $5,400  to  $16,300  per 
year.  EPA's  complete  economic  analysis 
is  available  in  the  public  record  for  this 
proposed  rule  (OPPTS-61018). 

DC.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  number  OPPTS- 
61018).  The  record  includes  basic 
information  considered  by  EPA  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  all  written 
comments  and  additional  information  as 
it  is  received.  The  record  now  includes 
the  following: 

(1)  "Prohibitions  of  Hexavalent 
Chromium  Chemicals  in  Comfort 
Cooling  Towers;  Final  Rule".  55  FR  222, 
January  3, 1990. 

(2)  Chrome  Coalition,  re:  Petition  - 
Chrome  Coalition  v.  United  States 
Environmental  Protection  Agency,  No. 
90-1138,  April  17.  1990. 

(3)  Chrome  Coalition,  re:  Settlement 
Agreement  No.  90-1138.  December  15, 
1992. 


(4)  "Asbestos  Export  Notification."  46 
FR  37608.  July  21.  1981. 

(5)  "Export  Notification 
Requirements;  Proposed  Change  to 
Reporting  Requirements."  54  FR  29524. 
July  12.  1989. 

(6)  "Chemical  Imports  and  Exports; 
Notification  of  Export"  45  FR  82844, 
December  16. 1980. 

(7)  U.S.  EPA  OPPTS,  EETD.  Economic 
Analysis  of  Proposed  Amendments  to 
the  TSCA  Section  6  Rule  for  Hexavalent 
Chromium,  May  1993. 

(8)  "Export  Notification  Requirement; 
Change  to  Reporting  Requirements; 
Final  Rule.  "  58  FR  40238,  July  27, 1993. 

A  public  version  of  this  record  is 
available  for  public  inspection  and 
copying  at  the  TSCA  Nonconfidential 
Information  Center  (NQC),  also  known 
as,  TSCA  Public  Docket  Office  ft-om  8 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  TSCA  NQC  is  located  at  Rm 
E-G102,  401  M  St.,  SW..  Washington, 
DC  20460 

X.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  Having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  proposed  rule  is  not 
"significant"  and  is  therefore  not  subject 
to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
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that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  This  rule 
would  actually  decrease  the  reporting 
burden  for  the  small  businesses  that 
export  &♦«  chemicals  that  cannot  be 
used  for  water  treatment,  which  are 
currently  subject  to  the  reporting 
requirements  of  TSCA  section  12(b). 
This  proposed  rule  would  not  add  any 
economic  burden  to  small  businesses. 

C.  Paperwork  Reduction  Act 

0MB  has  approved  the  information 
collection  requirements  contained  in  the 
Gr*«  Rule  at  40  CFR  part  749,  Subpart 
D  under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq), 
and  has  assigned  0MB  control  number 
2060-0193  to  that  collection  activity.  In 
addition,  0MB  has  also  approved  the 
information  collection  requirements 
contained  in  the  Export  Notification 
Rule  at  40  CFR  part  707,  Subpart  D 
under  the  provisions  o^he  Paperwork 
Reduction  Act.  and  has  assigned  0MB 
control  number  2070-O030  to  that 
activity. 

The  changes  in  this  proposed  rule  are 
not  expected  to  impact  the  information 
collection  requirements  contained  in  the 
Cr*6  Rule  at  40  CFR  part  749.  Subpart 

D.  and  EPA  does  not  expect  to  change 
the  burden  estimates  approved  by  0MB 
under  0MB  control  number  2060-0193. 
However,  since  the  proposed  rule 
amends  the  applicability  of  the 
information  collection  requirements 
contained  in  the  Export  Notification 
Rule  at  40  CFR  part  707,  Subpart  D,  EPA 
expects  to  change  the  burden  estimates 
approved  under  0MB  control  number 
2070-0030.  and  will  submit  an 
information  correction  worksheet  with 
the  final  rule. 

The  proposed  rule  would  reduce  the 
number  of  export  notices  required  from 
the  public  by  approximately  237 
submissions  per  year.  Pubhc  reporting 
burden  for  the  collection  of  information 
under  40  CFR  Part  707.  "Chemical 
Imports  and  Exports",  is  estimated  to 
average  .5  to  1.5  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Total  public  reporting  burden  is 
expected  to  decrease  as  a  result  of  this 
proposed  rule  by  approximately  119  to 
356  hours  per  year. 

Send  coniments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information  under  OMB 
control  number  2070-0030  to  Chief, 
Information  Policy  Branch.  PM-223, 
U.S.  Environmental  Protection  Agency. 
401  M  St.,  SW..  Washington,  DC  20460; 


and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  pubUc 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  749 

Environmental  protection.  Chemicals, 
Chromium.  CooUng  systems.  Cooling 
towers.  Export  notification.  Hazardous 
substances,  Hexavalent  chromium-based 
water  treatment  chemicals.  Imports, 
Labeling,  Recordkeeping  and  reporting 
requirements. 

Dated:  November  18, 1993. 
C«rol  M.  Browner. 

Administrator 

Therefore,  it  is  proposed  that  40  CFR 
part  749  be  amended  to  read  as  follows; 

PART  749-{AMENDED] 

1.  The  authority  citation  for  part  749, 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2605  and  2607. 

2.  In  S  749.68.  by  revising  the  section 
heading  and  paragraphs  (a),  (b),  (c). 
(d){10).  (d)(ll).  and  (g)(1)  to  read  as 
follows: 

§749.68    Hexavalent  ctiromium-based 
water  treatment  c^l«n1ical•  In  cooling 
systems. 

(a)  Chemicals  subject  to  this  section. 
Hexavalent  chromium-based  water 
treatment  chemicals  that  contain 
hexavalent  chromium,  usually  in  the 
form  of  sodium  dichroraate  (CAS  No. 
10588-01-9),  are  subject  to  this  section. 
Other  examples  of  hexavalent 
chromium  compounds  that  can  be  used 
to  treat  water  are:  Chromic  acid  (CAS 
No.  7738-94-5).  chromium  trioxide 
(CAS  No.  1333-83-0).  dichromic  acid 
(CAS  No.  13530-68-2).  potassium 
chromate  (CAS  No.  7789-00-6). 
potassium  dichromate  (CAS  No.  7778- 
50-9).  sodium  chromate  (CAS  No. 
7775-11-3).  zinc  chromate  (CAS  No. 
13530-65-9),  zinc  chromate  hydroxide 
(CAS  No.  153938-94-6),  zinc 
dichromate  (CAS  No.  14018-95-2),  and 
zinc  potassium  chromate  (CAS  No. 
11103-86-9). 

(b)  Purpose.  The  purpose  of  this 
section  is  to  impose  certain 
requirements  on  activities  involving 
hexavalent  chromium-based  water 
treatment  chemicals  to  prevent 
unreasonable  risks  associated  with 
human  exposiue  to  air  emissions  of 
hexavalent  chromium  from  comfort 
cooling  towers. 

(c)  Applicability.  This  section  is 
applicable  to  use  of  hexavalent 


chromium-based  water  treatment 
chemicals  in  comfort  cooling  towers  and 
to  distribution  in  commerce  of 
hexavalent  chromium-based  water 
treatment  chemicals  for  use  in  cooling 
systems, 
(d)    •     *     • 

(10)  Hexavalent  chromium  means  the 
oxidation  state  of  chromium  with  an 
oxidation  number  of  +6;  a  coordination 
number  of  4  and  tetrahedral  geometry. 

(11)  Hexavalent  chromium-based 
water  treatment  chemicals  means  any 
chemical  containing  hexavalent 
chromium  which  can  be  used  to  treat 
water,  either  alone  or  in  combination 
with  other  chemicals,  where  the  mixture 

can  be  used  to  treat  water 

•  •        •        •        • 

(g)  Labeling.  (1)  Each  person  who 
distributes  in  commerce  hexavalent 
chromium-based  water  treatment 
chemicals  for  use  in  cooling  systems 
after  February  20, 1990,  shall  affix  a 
label  or  keep  affixed  an  existing  label  in 
accordance  with  this  paragraph,  to  each 
container  of  the  chemicals.  The  label 
shall  consist  of  the  following  language: 

WARNING:  This  product  contains 
hexavalent  chromium.  Inhalation  of 
hexavalent  chromium  air  emissions  increases 
the  risk  of  lung  cancer.  Federal  Law  prohibits 
use  of  this  substance  in  comfort  cooling 
towers,  which  are  towers  that  are  open  water 
recirculation  devices  and  that  are  dedicated 
exclusively  to,  and  are  an  integral  part  of, 
heating,  ventilation,  and  air  conditioning  or 

refrigeration  systems. 

•  •        •        •        • 

[FR  Doc.  93-29277  Filed  11-29-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-277,  RM-8324] 

Radio  Broadcasting  Services;  Warrior, 
AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  on  behalf  of  North  Jefferson 
Broadcasting  Company,  Inc.,  permittee 
of  Station  \VLBI(FM).  Channel  254A. 
Warrior.  Alabama,  seeking  the 
substitution  of  Channel  254C3  for 
Channel  254A  and  modification  of  its 
permit  accordingly  to  specify  operation 
on  the  higher  powered  channel. 
Coordinates  for  this  proposal  are  33-53- 
04  and  86-52-01. 

Petitioner's  modification  proposal 
complies  wath  the  provisions  of 
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§  1.420(g)  of  the  Commission's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  Z54C3  at  Warrior,  or  require 
the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Comments  must  be  filed  on  ot 
before  JaoQuary  10, 1994,  and  reply 
comments  on  or  before  January  25, 
1994, 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners  counsel,  as  follows:  Richard 
J.  Hayes,  Esq.,  13809  Black  Meadow 
Road,  Spotsylvania,  VA  22553. 

FOn  FUmHER  KiFORUA-nON  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  ■UFORMATTOW:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
93-277,  adopted  October  29, 1993.  and 
released  November  17, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (room  239). 
1919  M  Street.  NW.,  Washington,  DC 
The  complete  text  of  this  dedsion  may 
also  be  purchased  fi^m  the 
Commission's  copy  contractors, 
Intemational  Transcription  Service, 
Inc.  (202)  857-3800,  2100  M  Street. 
NW.,  suite  140,  Washington,  DC  20037. 
.    Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

MembOTS  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  pnAlblted  in 
Commission  proceedings,  such  as  thi> 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.413  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victoria  M.  McCauky, 

Assistant  Chief,  Allocations  Branch,  Pohcy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  93-29251  Filed  11-29-93;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  93-254,  DA  93-14251 
[Docket  No.  9^-254,  DA  03-1425] 

Radio  Broadcast  Services,  UmRatlons 
on  Commercial  Time  on  Television 
Broadcast  Stations 

AGENCY:  Federal  Comnnmications 

Commission. 

ACTION:  Proposed  rule,  extension  of 

comment  and  reply  commenter  periods. 


SUMMARY:  This  action,  in  response  to  a 
request  indicating  good  cause  to  extend 
the  reply  comment  period  filed  by 
Silver  King  Communications.  Inc., 
extends  the  deadline  for  filing 
comments  and  reply  comments  in  the 
Notice  of  Inquiry  in  the  above-cited 
docket.  The  Notice  solicited  comments 
on  whether  the  piiblic  interest  would  be 
served  by  establishing  limits  on  the 
amount  of  commercial  matter  broadcast 
by  television  stations.  The  Commission 
adopted  the  Notice  on  its  own  motion. 
The  deadline  for  comments  was 
originally  November  29. 1993.  and  is 
extended  imtil  Decembw  20, 1993.  The 
deadline  for  reply  comments  was 
originallv  December  14, 1993,  and  is 
extended  until  January  5, 1994. 
DATES:  Comments  are  now  due  by 
December  20, 1993,  and  reply  comments 
are  now  due  by  January  5, 1994. 

ADDRESSES:  Federal  Cooununications 

Commission.  1919  M  Street  NW., 

Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  R.  Gordon,  Mass  Media  Bureau. 

Video  Services  Division,  (202)  632- 

6357. 

SUPPLEMENTARY  INFORMATION: 

Order 


Adopted:  November  22, 1983 
Released:  November  22, 1993. 

Comment  Date:  December  20, 1993. 
Reply  Comment  Date:  January  5, 1994. 
By  the  Chief,  Mass  Media  Bureau. 

1.  This  action  extends  the  deadline  for 
filing  reply  comments  in  response  to  the 
Notice  of  Inquiry  in  MM  Dod:et  No.  93- 
254  8  FCC  Red  7277  (1993),  in  which 
the  Commission  seeks  comment  on 
whether  the  public  interest  would  be 
served  by  establishing  limits  on  the 
amount  of  commercial  matter  broadcast 
by  television  staticms.  The  Commission 
adopted  the  Notice  on  its  own  motion. 
The  deadline  for  comments  was 
originally  November  29, 1993,  and  the 
deadline  for  reply  comments  was 
originally  December  14, 1993. 

2.  Silver  King  Communications,  Inc. 
(Silver  King)  requests  a  three-week 
extension  of  the  comment  and  reply 


comment  periods,  in  order  to  address 
adequately  the  issues  raised  in  the 
Notice.  Silver  King  states  that  it  has 
commissicmed  several  studies  for 
submission  in  the  records  of  this 
proceeding,  bet  that  they  cannot  be 
completed  until  the  first  tAvo  weeks  of 
December.  Thus,  Silver  King  asserts  that 
the  extension  of  time  will  permit  it  to 
evaluate  the  results  of  the  studies  and 
incorporate  them  into  its  comments. 

3.  In  light  of  the  foregoing,  the  Bureau 
finds  that  good  cause  exists  for  an 
extension.  Grant  of  the  request  will 
provide  the  Commission  a  more 
substantial  record  upon  which  to  base 
its  findings.  Therefore,  pursuant  to  47 
CFR  0.283,  the  deadline  for  filing 
comments  in  this  proceeding  is 
extended  to  December  20, 1993,  and  the 
deadline  for  filing  reply  comments  is 
extended  until  January  5. 1994. 

FederdI  CcxnmunicatioDs  CommisskNB. 

Roy  J.  Stowut, 

Chief,  Mass  Media  Bureau. 

[FR  Doc  93-29318  FUed  11-29-93;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
49CFRPart23 

[Docket  64t;  Notice  93-22] 
RIN210S-AB99 

Participation  by  Disadvantaged 
Business  Enterprises  In  Airport 
Concessions 

AQBICV:  Department  of  Transportation. 

Office  of  the  Secretary. 

ACTION:  Extension  of  Comment  Period. 

SUMMARY:  The  Department  is  extending 
the  comment  period  on  its  notice  of 
proposed  rulemaking  to  amend  its 
disadvantaged  business  enterprise  PBE) 
regulation  with  re^>ect  to  airport 
concessions.  The  NPRM  proposed 
changes  in  the  provisicms  of  the 
Department's  DBS  rule  to  allow  the 
counting  of  new  forms  of  DBE 
participaticm  toward  airport  spoitsors' 
overall  goals.  The  extension  is  in 
response  to  a  request  from  the  Airports 
Council  International-North  America. 
DATES:  Comments  are  requested  by 
December  14, 1993.  Late-filed  conuxtents 
will  be  codisidered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk. 
Docket  No.  64 j,  Department  of 
Transportation,  400  7th  Street,  SW., 
room  4107,  Washington.  DC  20590. 
Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
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5;30  p.m.,  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irene  H.  Mields.  Airport  and 
Environmental  Law  Division  (AGC- 
601),  Office  of  the  Chief  Counsel  (202- 
267-3199);  or  David  S.  Micklin.  Office 
of  Civil  Rights  (ACR-4)  (202-267-3270); 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591. 

SUPPLEMENTARY  INFORMATION:  On 

October  6,  1993,  the  Department  of 
Transportation  published  a  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
its  disadvantaged  business  enterprise 
(DBE)  rule  with  respect  to  airport 
concessions  (58  FR  52050).  The 
proposed  rule  would  allow  airport 
sponsors  to  count  new  forms  of  DBE 
participation  toward  the  overall  goals  of 
a  DBE  concession  plan  required  by 
existing  regulations.  These  new  forms 
would  include  purchases  from  DBEs  of 
goods  and  services  used  in  the  operation 
of  a  concession,  as  well  as  management 
contracts  and  subcontracts  with  DBEs. 
The  comment  period  is  scheduled  to 
end  November  22, 1993. 

The  Airports  Council  International- 
North  America  (AQ),  an  organization 
representing  135  U.S.  airports  that  the 
proposed  regulation  would  affect,  has 
requested  that  the  comment  period  be 
extended  through  December  14, 1993. 
The  reason  for  the  request  was  that  ACI 
needs  additional  time  to  coordinate  the 
comments  it  is  receiving  from  its 
members  and  to  complete  analysis  of 
the  effects  of  the  rule  on  its  members. 
The  Department  believes  that  the 
information  ACI,  as  a  representative  of 
major  airports  affected  by  the  rule, 
intends  to  provide  concerning  the 
effects  of  the  proposal  is  important  to  its 
work  toward  a  final  rule.  For  this 
reason,  the  Department  will  grant  the 
request  and  extend  the  comment  period 
through  December  14, 1993.  As  is 
typically  the  case  with  DOT 
rulemakings,  late-filed  comments  will 
be  considered  to  the  extent  practicable. 


Issued  this  17th  day  of  November,  1993  at 
Washington.  DC. 

Stephen  H.  KapUn, 

General  Counsel. 

IFR  Doc.  93-29258  FiJed  11-24-S3;  1:35  pm| 
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14  CFR  Part  382 

49  CFR  Part  27 

[Docket  491 1 3;  Notice  93-23] 

RIN  2105-AB60  and  AB62 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Rscaivlng  or  Benefiting  From  Federal 
Financial  Assistance; 
Nondiscrimination  on  the  Basis  of 
Handicap  In  Air  Travel 

AGENCY:  Department  of  Transportation, 

Office  of  the  Secretary. 

ACnON:  Extension  of  Comment  Period. 

SUMMARY:  The  Department  is  extending 
the  comment  period  on  its  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
its  rules  implementing  the  Air  Carrier 
Access  Act  of  1986  (ACAA)  and  section 
504  of  the  Rehabilitation  Act  of  1973. 
The  NPRM  proposed  requirements 
concerning  lifts  for  small  commuter 
aircraft,  airport  accessibility,  and 
communicable  illnesses.  The  extension 
is  in  response  to  a  request  from  a  group 
representing  individuals  with 
disabilities  for  additional  time  to  review 
the  proposed  rule  and  formulate 
comments. 

OATHS:  Comments  are  requested  by 
January  7. 1994.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk. 
Docket  No.  49113.  Department  of 
Transportation.  400  7th  Street.  SW.. 
room  4107,  Washington,  DC  20590. 
Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 


General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street.  SW., 
room  10424.  Washington,  DC  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD). 

SUPPLEMENTARY  INFORMATION:  On 
September  10, 1993,  the  Department  of 
Transportation  published  a  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
its  rules  implementing  section  504  of 
the  Rehabilitation  Act  of  1973  and  the 
Air  Carrier  Access  Act  of  1986  (ACAA) 
(58  FR  47681).  The  NPRM  proposed  that 
airports  and  cdmmuter  airlines  would 
have  to  work  together  to  ensure  the 
availability  of  boarding  lifts  for  small 
commuter  aircraft.  It  also  proposed  to 
harmonize  requirements  in  ACAA. 
section  504,  and  Americans  with 
Disabilities  Act  rules  affecting  the 
accessibility  of  airport  facilities.  It 
proposed  changes  to  the  ACAA 
regulatory  provision  concerning 
communicable  illnesses.  Finally,  it 
asked  for  comment  on  whether  the 
Department  should,  in  the  future, 
propose  additional  regulatory  action 
concerning  the  availability  of  oxygen, 
the  availability  of  certain  seat  locations 
on  the  request  of  persons  with 
disabilities,  and  the  transportation  of 
certain  kinds  of  powered  wheelchairs. 

The  Department  has  received  a 
request  from  the  Paralyzed  Veterans  of 
America  (PVA)  to  extend  the  comment 
period  30  days.  PVA  said  that  the  reason 
for  the  extension  was  to  complete  the 
assembling  of  technical  and  other 
information  and  to  provide  analysis  of 
the  information  for  the  Department's 
docket.  Because  such  information 
would  be  useful  to  the  Department,  and 
because  PVA  is  an  active  representative 
of  the  views  of  persons  with  disabilities 
in  air  transportation  accessibility 
matters,  the  Department  believes  that  it 
is  appropriate  to  grant  this  request.  We 
will  extend  the  comment  period  through 
January  7. 1994.  As  is  typically  the  case 
with  DOT  rulemakings,  late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

Issued  this  17th  day  of  November  1993  at 
Washington.  DC 

Stephen  H.  Kaplan. 

General  Counsel. 

[FR  Doc.  93-29260  Filed  11-24-93;  12:35 
pml 
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Thte  sedton  of  me  FEDERAL  REGt-STER 
contalfw  documents  ot»er  than  fu*es  or 
proposed  n^ee  that  are  appficabie  to  »» 
pubic.  NoOoes  ol  hearings  and  Invesftgatons; 
commltlae  meetrngs,  agancy  decteiorw  w)d 
arttngs,  detegatione  of  authority,  fifing  of 
petttions  and  applicatJcns  smd  agency 
statements  d  organization  and  lUnctens  are 
exa»pp»e«  of  documents  appealing  r  this 
-section. 


AOMINISTRATTVE  CONFERENCE  OF 
THE  UNITED  STATES 

Notice  of  PubSIc  Meetings 

SUmiARr:  Pursuant  to  the  Federal 
Advisory  Committee  Act  fPub.  L.  No. 
92-463),  Dotics  is  hereby  given  of 
meetings  of  the  Assembly  of  the 
Administrative  Conference  of  the 
United  States. 

DATES:  Thursday,  December  9, 1993. 1 
p.m.-5  p.m..  and  Friday,  December  10, 
1993,  9  8.m.-12  p  ra. 

ADORES^S:  Amphitheatre  of  the  OfKce 
of  Thrifl  Supervision,  Second  Floor, 
1700  G  Street.  NW.,  Washingtun.  DC. 
TOR  FUHTMER  tNTORUATION  CONTACT: 
Renee  Bamow,  202-254-7020. 
SUPPLEMEWTARY  INFORMATION:  The 
Assembfy  of  the  Administrative 
Conferctnce  of  the  United  States,  which 
makes  recommendatioDs  to 
administrative  agencies,  to  the 
President,  Congress,  and  the  Judicial 
Conference  of  the  United  States 
regardii^g  the  efficiency,  adequacy,  and 
fairness  of  the  administrative 
procedures  used  by  Federal  agencies  in 
carrying  out  their  programs,  will  meet  in 
Plenary  Session  to  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  on  the  follovi'ing 
subjects; 

1.  Improving  the  En\1raninent  for 
Agency  Rulemaking; 

2.  The  Use  of  Audited  Self-Regulation 
as  8  Regulatory  Technique; 

3.  Procedures  for  Regulation  of 
Pesticides. 

La  addition  to  these  items,  the 
Conference's  Committee  on 
Govormnent.ll  Processes  will  report  on 
its  consideration  of  the  right  to  consult 
with  counsel  In  agency  investigations. 
Also  on  the  agenda  are  a  presentation  by 
the  Conference's  Model  Rules  Working 
Group  and  a  presentation  of  an  18- 
minute  video  on  Government  use  of 
alternative  dispute  resolution,  produced 
jointly  by  the  Administrative 


Conference  and  the  Federal  Mediation 
and  Conciliation  Service. 

Plenary  sessions  are  open  to  the 
public  Further  information  on  the 
meetiiig,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  ChaLinan,  2120 
L  Street,  NW.,  suite  500,  Washington, 
DC  20037.  telephone  (202)  254-7020. 

Dated:  November  23, 1993. 
^effiney  S.  Lofabers, 
Research  Director. 

fFR  Doc  93-29334  Filed  11-29-93;  8:45  am) 
BiujNO  cooe  tllft-Ot-W 


DEPAFTTMENT  OF  COMMERCE 

Intematlor^l  Trade  AdmJnfstfation 
[A-58a-C201 

Titanium  Sponge  From  Japan; 
Prellffiinary  Resutts  of  Antiituinp»ng 
Duty  Administrative  Review  and  Intern 
To  Revoke  Order  in  Part 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTiCN:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke  order  in  part. 

StiMMARY:  In  response  to  a  timely 
request  for  review  by  the  respondent. 
Showa  Denko  K.K.  (Shov.a),  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  titanium 
sponge  from  Japan.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  November  1, 1991  through 
October  31. 1992.  We  preHminarily 
determine  the  dumping  margin  for 
Showa  during  this  period  to  be  zero.  In 
addition,  because  we  have  reason  to 
believe  that  Showa  has  three 
consecutive  years  of  sales  at  not  less 
than  fair  value,  and  it  is  not  likely  that 
Showa  will  sell  the  subject  merchandise 
at  less  than  fair  value  in  the  future,  the 
Department  intends  to  revoite  the 
antidxunping  duty  order  with  respect  to 
Showa.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  30, 1993. 
FOR  FURT>«R  MFORMATKM  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 


Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  .WW..  Washington 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  MFORUATION: 

Background 

On  November  5, 1992.  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (57  FR  52,758) 
of  the  antidumping  duty  order  on 
titanium  sfKjnge  from  Japan  for  the 
period  November  1, 1991  through 
October  31, 1992.  On  Ncverabw  25, 
1992,  one  manufacturer/exporter, 
Showa.  requested  an  administrative 
review  for  the  period  November  1, 1991 
through  October  31, 1992.  We  inibated 
the  review  an  December  29, 1992  (57  FR 
61,873).  A  timely  request  for  revocaticn 
of  the  antidumping  duty  order  in  part, 
accompanied  by  the  certification  and 
agreement  required  by  19  CFR 
353.25{fa)(l)  and  (2).  was  submitted  by 
Showa.  The  Department  is  now 
conducting  this  administrative  review 
in  accordance  wUh  section  751(8)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  the  review  axe 
shipments  of  unwrcught  titanium 
sponge.  Titanium  sponge  is  a  porous, 
brittle  metal  which  has  a  hi^  strength- 
to-weight  ratio  and  is  highly  ductile.  It 
is  an  intermediate  product  used  to 
produce  titanium  ingots,  slabs,  billets. 
plates,  and  sheets.  Efuring  the  review 
period,  such  merchandise  was  classified 
under  subheading  8108.10.50.10  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  manuracturer/ 
exporter  to  the  United  States  of  the 
subject  tnerchandisa,  Showa,  for  the 
period  November  1, 1991  through 
October  31, 1992. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price,  as 
defined  in  section  772(b)  of  the  Act.  All 
subject  merchandise  sold  by  Showa  fat 
export  to  the  U.S.  market  was  sold  to  an 
unrelated  trading  com]>any  in  Japan 
prior  to  its  importation  into  the  United 
States.  The  terms  of  sale  were  pecked 
FOB  warehouse  and,  thus,  the  Japanese 
consumption  tax  was  the  only 
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adjustment  required  to  obtain  the 
United  States  price. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
(FMV).  the  Department  used 
constructed  value,  as  deBned  in  section 
773(e)  of  the  Act.  Home  market  prices 
were  compared  to  the  cost  of  production 
to  determine  whether  sufficient 
quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  at  or  above  the  cost  of 
production  to  provide  a  basis  for     ' 
comparison.  The  Department  uses 
constructed  value  as  FMV.  pursuant  to 
19  CFR  353.51(b),  when  home  market 
sales  made  at  prices  below  the  cost  of 
production  constitute  more  than  90 
percent  of  home  market  sales  of  such  or 
similar  merchandise.  Since  more  than 
90  percent  of  Showa's  home  market 
sales  during  the  review  period  were 
below  the  cost  of  production  and  were 
made  over  an  extended  period  of  time 
and  at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  in  the  normal  course  of  trade,  all 
U.S.  sales  were  compared  with 
constructed  value. 

Constructed  value  consisted  of  the 
sum  of  the  costs  of  materials, 
fabrication,  general  selling  and 
administrative  expenses,  profit,  and 
export  packing.  The  Department  reUed 
on  the  submitted  data,  except  in  the 
case  where  It  appeared  that  the  costs 
were  not  appropriately  quantified  or 
valued.  We  adjusted  the  submitted 
general  and  administrative  expenses 
(G&A)  to  allocate  parent  company 
(Showa)  G&A  expenses  according  to  the 
ratio  of  the  parent's  equity  ownership  in 
Showa  Titanium  to  the  parent's  total 
equity.  Because  the  actual  profit  was 
less  than  the  statutory  minimum  of  eight 
percent  of  the  sum  of  general  expenses 
and  cost  of  manufacture,  we  added  the 
statutory  minimum  amount  in 
accordance  with  section  773(e)(l)(B)(ii) 
of  the  Act. 

We  made  circumstance-of-sale 
adjustments  under  §  353.56  of  the 
Department's  regulations,  where 
applicable,  for  differences  in  credit  and 
packing  expenses.  In  addition,  we 
added  U.S.  indirect  selling  expenses  to 
the  adjusted  constructed  value  capped 
at  home  market  commissions. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  the  dumping 
margin  to  be: 


Manutecturer/ex- 
porter 

"nme 
period 

Margin 
(percent) 

Stiowa  Denko  K.K  . 

11/1/91- 
10/31/92 

Zero  (0). 

The  Department  intends  to  revoke  the 
antidumping  duty  order  with  respect  to 
Showa,  upon  publication  of  the  final 
determination  pursuant  to  19  CFR 
353.25(a)(2),  as  it  has  preliminarily 
determined  that  the  requirements  for 
revocation  in  part  have  been  met. 
Showa  has  certified,  and  the 
Department  has  determined  pursuant  to 
19  CFR  353.25(a)(2)(i)  that,  including 
the  present  period  of  review,  Showa  has 
not  sold  subject  merchandise  at  less 
than  foreign  market  value  for  a  period 
of  three  consecutive  years,  covering  the 
period  November  1, 1989  through 
October  31, 1992.  (In  addition  to  this 
notice,  see,  final  results  of 
administrative  reviews  at  57  FR  9688, 
and  58  FR  18202).  Further,  due  to  the 
absence  of  sales  at  less  than  foreign 
market  value  for  a  period  of  three 
consecutive  years,  and  the  lack  of  any 
indication  to  the  contrary,  the 
Department  has  determined  that  it  is  not 
likely  that  Showa  will  sell  subject 
merchandise  in  the  future  at  less  than 
foreign  market  value  pursuant  to  19  CFR 
353.25(a)(2)(ii).  Finally,  pursuant  to  19 
CFR  353.25(a)(2)(iii),  Showa  has  agreed 
in  writing  to  immediate  reinstatement  of 
the  order,  as  long  as  any  producer  or 
reseller  is  subject  to  the  order,  if  the 
Department  concludes  that  Showa  has 
sold  subject  merchandise  at  less  than 
foreign  market  value.  As  required  by 
§  353.25(c)(2)(ii)  of  the  Department's 
regulations,  the  Department  conducted  a 
verification  of  all  factual  information 
submitted  by  the  firm  eligible  for 
revocation. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  fi-om  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act: 

(1)  The  cash  deposit  rate  for  the 
reviewed  company,  in  the  event  the 
order  is  not  revoked  in  part,  will  be  that 
established  in  the  final  results  of  this 
administrative  review; 


(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
investigation,  but  the  manufacturer  is 
such  a  firm,  the  cash  deposit  rate  will 
be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

The  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  28.25 
percent.  On  May  25, 1993,  the  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op 
93-79,  end  Federal-Mogul  Corporation 
V.  United  States,  Slip  Op.  93-83, 
decided  that  once  an  "all  others"  rate  is 
established  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  fi-om  the 
less-than-fair-value  (LTFV)  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  estabhshing  cash  deposits 
in  all  current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  error  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  28.25  percent,  the  "all 
others"  rate  established  in  the  final 
notice  of  LTFV  investigation  by  the 
Department,  as  amended  (50  FR  3;'459, 
August  12, 1985). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  resuh  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 
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Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  and  any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  bearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
arid  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  publication.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  including  an  analysis  of  issues 
raised  in  any  viTitten  comments. 

This  admmistrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
§§353.22  and  353.25(b)  of  the 
Department's  regulations. 

Dated:  November  23. 1993. 
foseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-29321  Filed  11-29-93;  8:45  am] 

MUmO  CODE  35tO-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  930363-3268] 

Endangered  and  Threatened  Species 
and  Designation  of  Critical  Habitat: 
Petition  To  Designate  Critical  Habitat 
for  the  Northern  Right  Whale 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notion  of  determination. 

SUMMARY:  On  September  14, 1993, 
NMFS  received  a  petition  from 
GreenWorld  requesting  that  critical 
habitat  for  the  northern  right  whale 
[Eubalaena  glacialis)  be  designated  by 
an  emergency  rule,  that  it  include  the 
Delaware/Chesapeake  Bay  area  (sic), 
and  that  it  include  special  protective 
rules.  The  petition  wasreceived 
September  14, 1993. 

NMFS  has  denied  the  petition  from 
GreenWorld  Because  it  does  not  contain 
any  substantial  information  indicating 
that  the  petitioned  actions  may  be 
warranted  or  provide  the  information 
required  by  50  CFR  424.14(c)(2)(i)  and 
424.20. 

FOR  FURTMER  INFORMATION  CONTACT: 
Robert  C.  Ziobro.  Protected  Species 
Management  Division,  Office  of 
Protected  Resources,  National  Marine 


Fisheries  Service.  1315  East-West 
Highway.  Silver  Spring.  Maryland 
20910  (301-713-2323). 

Dated:  November  18, 1993. 
Rolland  A.  Schmittra, 
Assistant  Administrator  for  Fisheries 
[FR  Doc.  93-29177  Filed  11-29-93,  8:45  am) 

BIUJNO  CODE  a610-2>-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  Army  Employer  and  Alumni 
Network  (AEAN)  Questionnaire 
Type  of  request:  New  collection 
Number  of  respondents:  6.000 
Responses  per  respondent:  1 
Annual  responses:  6.000 
Average  burden  per  response:  30 

minutes 
Annual  burden  hours:  3.000 
Needs  and  uses:  The  AEAN  is  an 
automated  database  containing  6,000 
employers  who  have  voluntarily 
signed  up  to  accept  resumes  from 
separating  soldiers,  civilians  and 
family  members.  The  questionnaire 
issued  annually,  will  enable  the 
contractor  to  modify  the  AEAN  to  best 
meet  the  needs  of  the  employers  and 
the  users. 
Affected  public:  State  or  local 
governments;  businesses  or  other  for 
profit;  Federal  agencies  or  employees; 
non-profit  institutions;  and  small 
businesses  or  organizations 
Frequency:  Annually 
Respondent's  obligation:  Voluntary 
OMB  desk  officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  room  3235.  New  Executive 
Office  Building.  Washington,  DC 
20503. 
DoD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  Virginia  22202- 
4302. 


Dated:  November  24. 1993. 
Patricia  L  Topping!, 

Alternate  OS D  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  93-29289  Filed  11-29-93;  8:45  am) 
WLUWO  coot  6000  «  M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title  and  applicable  fomi:  USAF 
Museum  System  Volunteer 
Application;  AF  Form  3569 
Type  of  request:  New  collection 
Number  of  respondents:  500 
Responses  per  respondent:  1 
Annual  responses:  500 
Average  burden  per  response:  .16  hours 
Annual  Burden  hours:  80 
Needs  and  uses:  The  United  States  Air 
Force  Museum.  located  at  Wright- 
Patterson  Air  Force  Base.  Ohio, 
actively  solicits  volunteers  to  assist  in 
all  areas  of  the  museum  operation 
through  use  of  AF  Form  3569.  "USAF 
Museum  System  Volunteer 
Application."  The  information 
collected  hereby  will  be  used  by  the 
Museum's  manager  of  Volunteer 
Services  to  screen,  select,  and  place 
members  of  the  public  wishing  to 
volunteer  time  and  service  to  the 
museum  program. 

Affected  public:  Individuals  or 
households 

Frequency:  On  occasion 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

0MB  desk  officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  room  3235.  New  Executive 
Office  Building.  Washington.  DC 
20503 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington,  VA  22202-4302 
Dated:  November  24, 1993. 

Patricia  L.  Tappings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Dec.  93-29285  Piled  11-29-93;  8:45  am) 

HLLMO  CODE  S00O-O«-M 
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Department  of  th«  Air  Fore* 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Joint  Modeling  and  Simulation 
Systems  Panel  will  meet  on  16-17  Dec. 
1993  from  8  a.m.  to  5  p.m.  at  the 
Pentagon.  VA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  wilting  on  projects  related 
to  joint  modeling  simulation  systems. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b{c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy  J.  Conner, 

Air  Force  Federal  Register,  Liaison  Officer 
[FR  Doc.  93-29310  Filed  11-29-93;  8:45  am) 
BIUJNG  CODE  N1(M)1-# 


Intent  To  Grant  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  part  404 
of  title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517, 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant  Semi- 
conductor Laser  International 
Corporation.  2625  Daren  Drive, 
Endicott.  NY  13760,  a  corporation  of  the 
State  of  New  York,  an  exclusive  license 
under  United  States  Patent  Application 
Serial  No.  08/113,374  filed  26  August 
1993  in  the  name  of  Keith  R.  Evans  for 
"Desorption  Mass  Spectrometic  Control 
of  Substrate  Temperature  During 
Molecular  Beam  Epitaxy",  and/or 
United  States  Patent  Application  Serial 
No.  08/113.375  filed  26  August  1993  in 
the  name  of  Keith  R.  Evans  for 
"Desorption  Mass  Spectrometric  Control 
of  Alloy  Composition  During  Molecular 
Beam  Epitaxy." 

The  license  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  Notice. 
Copies  of  the  patent  applications  may  be 
obtained,  on  request,  from  the  same 
addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Donald  J. 
Singer,  Chief.  Patents  Diviaon,  Air 
Force  Legal  Services  Agency,  AFLSA/ 
JACP.  1501  Wilson  Blvd..  room  805. 


Arlington,  VA  22209-2403.  Telephone 
No.  (703)  696-9050. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-29286  Filed  11-29-93;  8:45  ami 

MLLMQ  COOeSMft-OI-W 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

summary:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  request  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES  An  emergency  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  pubUc 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  November  30, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  0£Gce  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer; 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Cary  Green, 
Department  of  Education.  7th  &  D 
Streets,  SW..  room  4682,  Regional  Office 
Building  3,  Washington,  DC.  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Green  (202)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPt£MENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collectioa.  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Acting 
Director.  Office  of  Information 


Resources  Management,  publishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  office,  this  notice  contains  the 
following  infonnation:  (1)  Type  of 
review  requested,  e.g..  new,  revision, 
extension,  existing,  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  pubhc;  (5)  Reporting  and/ 
or  Recordkeeping  burden;  and  (6) 
Abstract.  Because  an  emergency  review 
is  requested,  the  additional  information 
to  be  requested  in  this  collection  is 
included  in  the  section  on  "Additional 
Information"  in  this  notice. 

Dated:  November  26, 1993. 

CarjGnen, 

Director  Information  Resources  Management 
Service. 

0£Bce  of  Postsecondary  Education 

Type  of  Review:  Emergency 

Title:  Focus  Groups  on  the  Internal 
Revenue  Service  Involvement  in 
Collecting  Student  Loans  and  Income 
Contingent  Losm  Repayment 

Abstract  The  conference  report  to  the 
Omnibus  Budget  Reconciliation  Act 
of  1993  includes  a  requirement  that 
the  Secretaries  of  Education  and 
Treasury  jointly  develop  a  plan  for  the 
involvement  of  the  Internal  Revenue 
Service  in  the  collecting  of  student 
loans.  ED  proposes  to  satisfy  this 
requirement  by  holding  focus  groups 
around  the  country.  As  a  result  of  die 
discussions  held  with  students, 
borrowers  and  financial  aid  advisors, 
ED  will  submit  a  report  to  Congress. 

Additional  Information:  The  U.S. 
Department  of  Education  has 
requested  an  emergency  review  and 
approval  from  the  Office  of 
Management  and  Budget.  The 
Department's  requested  approval  date 
is  Novemtwr  30. 1993.  The 
Department  has  requested  this  date  in 
order  to  submit  a  joint  report,  with 
Treasury,  to  Congress  by  February, 
1994. 

Frequency:  One  time 

Affected  Public:  Individuals  or 
households;  Federal  agencies  or 
employees 

Reporting  Burden:  Responses;  90; 
Burden  Hours:  180 

Recordkeeping  Burden:  Recordkeepers: 
0;  Burden  Hours:  0 

[FR  Doc.  93-29402  Filed  11-29-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

[Project  No.  10359-005  Washington] 

Snoqualmie  River  Hydro;  Availability 
of  Environmental  Aseessment 

November  23, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for  the 
rerouting  of  the  transmission  line  for  the 
Youngs  &eek  Project.  Hydro  West 
Group,  Inc.  (licensee)  filed  an 
application  to  change  the  design  of  their 
transmission  line  as  approved  in  their 
licensa  The  line  has  not  yet  been 
constructed.  The  current  approved  line 
would  be  6.1  miles  long,  overhead,  and 
rated  at  12.55  kilovolts  (Kv).  The 

f)roposed  new  line  would  be  6.1  miles 
ong,  underground,  and  34.5  Kv.  The 
proposed  new  Une  follows  a  different 
route. 

The  staff  of  OHL's  Division  of  Project 
Compliance  and  Administration  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  action.  In  the  EA. 
the  staff  concludes  that  the  licensee's 
proposals  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308.  of  the  Commission's 
Offices  at  941  North  Capitol  Street  NE., 
Washington.  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-29203  Filed  11-29-93;  8:45  am) 

BILLING  CODE  8717-01-M 


[Docket  No.  JD94-0109ST] 

State  of  Kansas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

November  23, 1993. 

Take  notice  that  on  November  15. 
1993.  the  State  Corporation  Commission 
of  the  State  of  Kansas  (Kansas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Mississippian  Chat 
Formation,  underlying  a  portion  of 
Barber  County,  Kansas  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
designated  area  covers  approximately 
712  acres  described  as  follows: 


Township  34  South.  Range  13  West 
Sec.  32:  E/2; 
Sec.  33:  W/2. 

Township  35  South.  Range  13  West 
Sec.  4:  Lots  1  and  2. 

The  notice  of  determination  also 
contains  Kansas'  findings  that  the 
referenced  portion  of  the  Mississippian 
Chat  Formation  meets  the  requirements 
of  the  Commission's  regulations  set 
forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  D.  Caahell, 
Secretary. 

[FR  Doc  93-29204  Filed  11-29-93;  8:45  am) 
BtLLmo  cooe  crir-oi-M 


[Docket  No.  JD94-01071T  Texae-155] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

November  23, 1993. 

Take  notice  that  on  November  12, 
1993,  the  Raib-oad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Middle  Wilcox 
Formation,  underlying  certain  portions 
of  DeWitt  County,  Texas,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  National  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  2  and  consists 
of  80  acres  in  portions  of  the  following 
surveys: 

Jose  Bartollo  Survey.  Abstract  2 
John  Troy  Survey,  Abstract  466 

Take  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Middle  Wilcox 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loii  D.  CuheU, 

Secretary. 

IFR  Doc.  93-29205  Filed  11-29-93;  845  am) 

BILLItM  COOE  (TU-OI-M 


[Docket  No.  RP94-55-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  23, 1993. 

Take  notice  that  on  November  18, 
1993,  Algonquin  Gas  Transmission 
Company  (Algonquin),  tendered  for 
fihng  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1.  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  December  18. 1993: 

First  Revised  Sheet  No.  20  Original  Sheet 
No.  94A 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  an  additional  charge  from  an 
upstream  supplier  through  a  true-up  of 
the  net  balance  in  Algonquin's  Account 
No.  191.  Algonquin  requests  that  the 
Commission  grant  any  waiver  of  its 
regulations  to  the  extent  necessary  in 
order  to  permit  this  application  to  take 
effect  as  requested. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
E>C  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  1, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-29206  Filed  11-29-93;  845  am} 
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(Docket  No.  RP94-53-000] 

Arkia  Energy  Resources  Co.;  Waiver  of 
Tariff  Provisions 

November  23. 1993. 

Take  notice  that  on  November  18. 
1993,  Arkla  Energy  Resources  Company 
(AER)  tendered  for  Bling  a  request  for 
waiver  of  the  imposition  of  the 
scheduhng  charges  provided  for  in 
section  5.5(e)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  for  the 
months  of  September  and  October. 
1993. 

AER  is  seeking  this  waiver  as  an 
accommodation  to  its  customers  in  light 
of  the  administrative  and  operational 
transition  brought  on  by  the 
implementation  of  its  Order  No.  636 
restructuring.  AER  also  requests  that  the 
Commission  waive  §  154.22  of  the 
Commission's  regulations  to  permit  the 
requested  waiver  to  become  effective  on 
September  1. 1993. 

AER  states  that  copies  of  the  filing 
have  been  served  on  all  of  AER's 
jurisdictional  customers  and  interested 
state  utility  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  1.  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D;  Caatiell. 
Secretary. 
[FR  Doc.  93-29207  Filed  11-29-93;  8;45  am] 

BILUNG  CODE  ariT-OI-M 


[Docket  Nos.  ER93-465-000  and  ER93-922- 

0001 

Florida  Power  A  Light  Company;  Rling 

November  23. 1993. 

Take  notice  that  on  November  19. 
1993.  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  an  appUcation 
for  authorization  to  withdraw  parts  of 
the  rate  schedules  filed  in  Docket  Nos. 
ER93-465-000  and  ER93-922-000, 
which  are  now  consolidated  for 
purposes  of  hearing  and  decision.  FPL 
requests  permission  to  withdraw  the 


portions  of  the  transmission  service 
tariffs  and  transmission  service 
agreements,  which  assess  charges  for 
"reactive  power"  produced  by  FPL's 
generating  units  in  order  to  provide 
transmission  services. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Decerhber  3. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection. 
LoiffD.  Cuhell, 
Secretary. 
[FR  Doc.  93-29255  Filed  TI-29-93;  8:45  am] 

BILUNG  CODE  (Tir-OI-M 


(Docket  Nos.  TM94-2-t1-a00  and  RP94-54- 
000] 

Koch  Gateway  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  23. 1993. 

Take  notice  that  on  November  18, 
1993,  Koch  Gateway  Pipeline  Company 
(KGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1.  the  following  tariff  sheets  to  be 
effective  January  1, 1994: 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  22 
First  Revised  Sheet  No.  23 
First  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  2901 
Original  Sheet  No.  3200 
Original  Sheet  No.  3201 

KGPC  states  that  the  above  referenced 
tariff  sheets  reflect  KGPC's  rejoining  GRI 
and  the  applicable  1994  Commission 
approved  GRI  Reservation  and 
Volumetric  surcharges. 

KGPC  also  states  that  the  tariff  sheets 
are  being  mailed  to  all  of  KGPC's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
ex:  20426,  in  accordance  «rith  18  CFR 


385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  1.  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  thn 
public  reference  room. 
Lois  D.  Cnhell, 
Secretary 
(FR  Doc.  93-29208  Filed  11-29-93;  8:45  am) 

BILUNQ  CODE  S717-01-M 


[Docket  No.  RS92-45-O09] 

Natural  Gas  Pipeline  Co.  of  America; 
Filing  of  Revised  Order  No.  636 
Compliance  Rates 

November  23. 1993. 

Take  notice  that  on  November  19. 
1993.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  the  revised 
Tariff  sheets  listed  on  Exhibit  A 
attached  hereto.  Natural  has  requested 
an  effiective  date  of  December  1,  1993  for 
these  revised  Tariff  sheets. 

Natural  states  that  the  purpose  of  the 
filing  is  to  submit  updated  rates  to 
reflect  revised  service  elections  by 
converting  sales  customers.  All  of  the 
Tariff  sheets  in  this  filing  were  also  filed 
on  November  19, 1993  in  Docket  No. 
RP93-36-006.  This  rate  change  is 
submitted  pursuant  to  Section  2.3  (g)  of 
the  General  Terms  and  Conditions  of 
Natural's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1.  as  submitted  on  October 
27, 1993  in  the  captioned  docket  in 
compliance  with  the  "Order  on 
Compliance  Filing  and  Rehearing" 
issued  herein  on  September  17,  1993,  64 
FERC  161.295. 

Natural  states  that  copies  of  its  filing 
were  served  on  parties  to  this 
proceeding,  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE. . 
Washington,  DC  20426,  in  accortiance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  1,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  the  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


Federal  Register  /  Vol.  58.  No.  228  /  Tuesday.  November  30,  1993  /  Notices 


63161 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-29256  Filed  11-29-93;  8:45  am] 

BILUNG  CODE  CTIT-OI-M 


[Docket  No.  RP93-36-006] 

Natural  Gas  Pipeline  Company  of 
America;  Rling  To  Implement  Order 
No.  636  Compliance  Rates  and  for 
Waivers 

November  23, 1993. 

Take  notice  that  on  November  19, 
1993.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  in  the  captioned 
docket  a  motion  to  implement  Order  No. 
636  compliance  rates  herein  and  for 
related  waivers.  Specifically,  Natural 
has  requested  that  the  revised  tariff 
sheets  listed  on  Exhibit  A  to  the  filing, 
be  made  effective  in  this  docket  on 
December  1. 1993. i 

Natural  states  that  the  purpose  of  the 
filing  is  to  implement  in  this  general 
rate  case  proceeding  the  compliance 
rates  filed  in  Natural's  restructuring 
proceeding  in  Docket  No.  RS92-45. 
Natural  states  that  his  motion  and 
request  for  waivers  is  consistent  with 
the  Commission's  "Order  on 
Compliance  Filing  and  Rehearing" 
issued  in  Docket  No.  RS94-45  on 
September  17, 1993,  64  FERC  161.295.  • 

Natural  states  that  copies  of  its  filing 
were  served  on  parties  to  this 
proceeding,  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  1, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  93-29209  Filed  11-29-93;  8:45  am] 
BtlXING  CODE  (nr-oi-M 


>  As  expUined  in  the  filing,  Natural  stata*  that  the 
Commission  ha«  authorized  certain  of  these  tariff 
sheets  to  become  effective  August  1, 1993. 


[Docket  No.  RP94-52-000] 

Northwest  Alaskan  Pipeline  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  23, 1993. 

Take  notice  that  on  November  17. 
1993,  Northwest  Alaskan  Pipeline 
Company  (Northwest  Alaskan), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  2, 
Thirty-Third  Revised  Sheet  No.  5,  with 
a  proposed  effective  date  of  January  1. 
1994: 

Northwest  Alaskan  states  that  it  is 
submitting  Thirty-Third  Revised  Sheet 
No.  5  reflecting  an  increase  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  fi-om 
Pan-Alberta  Gas  Ltd.  (Pan-Alberta)  and 
resold  to  Northwest  Alaskan's  two  U.S. 
purchasers:  Pan-Alberta  Gas  (U.S.)  Inc. 
(Pan-Alberta  (U.S.))  imder  Rate 
Schedules  X-1.  X-2,  and  X-3.  and 
Pacific  Interstate  Transmission 
Company  (PIT)  under  Rate  Schedule  X- 
4. 

Northwest  Alaskan  states  that  it  is 
submitting  Thirty-Third  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and.  Pan-Alberta 
(U.S.).  and  PIT.  and  pursuant  to  Rate 
Schedules  X-l.  X-2.  X-3.  and  X-^, 
which  provide  for  Northwest  Alaskan  to 
file  45  days  prior  to  the  commencement 
of  the  next  demand  charge  period 
(January  1. 1994  through  June  30. 1994) 
the  demand  charges  and  demand  charge 
adjustments  which  Northwest  Alaskan 
will  charge  during  the  period. 

Northwest  Alaskan  states  that  Rate 
Schedule  X-l  reflects  the  assignment  of 
Northern  Natural  Gas  Company's 
contract  to  PAG-US  as  filed  under 
Docket  Nos.  CP78-123-032.  RP94-25- 
000  and  RP94-25-001  approved  by  the 
FERC  in  its  order  dated  November  3. 
1993. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  1. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  0.  Cashell. 

Secretary'. 

[FR  Doc.  93-29210  Filed  ll-2»-93;  8:45  am] 

BiujNG  CODE  erir-oi-M 


[Docket  No.  CP93-69-O02] 

Petal  Gas  Storage  Co.;  Tariff  Rling 

November  23, 1993. 

Take  notice  that  on  Novembep  17. 
1993,  Petal  Gas  Storage  Company 
(Petal),  a  Delaware  corporation  with  an 
office  at  1301  McKinney,  Houston. 
Texas  77010.  filed  in  Docket  No.  CP93- 
69-000  its  iniUal  FERC  Gas  Tariff, 
Original  Volume  No.  1.  Petal  received 
Commission  authorization  under 
section  7(c)  of  the  Natural  Gas  Act  and 
Part  284  of  the  Commission's 
Regulations  to  construct  and  operate  an 
open  access  natural  gas  storage  facility 
on  August  4. 1993  (64  FERC  f  61.190). 

Petal  plans  to  offer  intemiptible 
storage  service  on  or  after  December  17, 
1993,  with  a  firm  storage  service 
commencing  on  February  1, 1994.  Petal 
is  therefore  proposing  an  effective  date 
of  December  18. 1993.  for  its  FERC  Gas 
Tariff. 

Petals  FERC  Gas  Tariff.  Original 
Volume  No.  1.  filed  in  this  docket 
reflects  the  changes  made  to  the  pro 
forma  tariff  included  in  Petal's  original 
certificate  application  to  comply  with 
the  Commission's  Order  granting  Petal 
its  certificate.  In  addition  to  the  changes 
required  by  the  Commission.  Petal  made 
certain  changes  in  order  to  clarify  the 
tariff  language  or  to  address  operational 
concerns. 

Petal's  FERC  Gas  Tariff  offers  firm 
storage  service  on  Tennessee  Gas 
Pipeline  (Tennessee)  with  firm 
withdrawal  and  injection  capability. 
However,  customers  desiring  firm 
storage  on  Koch  Gateway  Pipeline  (Koch 
Gateway)  will  only  have  firm 
withdrawal  capability  on  Koch 
Gateway.  Petal  has  petitioned  the 
Commission  for  an  amendment  to  its 
August  4. 1993  certificate  in  Docket  No. 
CP93-69-001  to  limit  Petal's  firm 
service  on  Koch  Gateway  to  firm 
withdrawals  only.  Petal's  Form  of 
Service  Request  (Section  19  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff)  has  been  revised  to 
reflect  this  limited  service. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
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Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  within  seven  days  of  the  date  of 
this  notice.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  talcen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-29211  Filed  11-29-93;  8:45  am) 

BILLING  CODE  (717-01-M 


Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
proposed  "subsequent  arrangement", 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  of  the  • 
following  retransfer:  RTD/SD(EU)-70  for 
the  transfer  from  Belgium  to 
Switzerland  of  0.022  grams  of  uranium- 
233  and  0.0000107  grams  of  plutonium- 
244  for  determination  of  uranium  and 
plutonium  by  mass  spectrometry. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  November  24, 
1993. 

Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 

Policy.  Office  of  Anns  Control  and 

Nonproliferation. 

[FR  Doc.  93-29330  Filed  11-29-93;  8:45  am) 

BiLUNO  CODE  uso-o^-^^ 


Offica  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  94-05;  Energy 
Blosciences 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
preapplications. 

summary:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Energy 
Research  (ER),  U.S.  Department  of 
Energy  (DOE)  announces  its  interest  in 
receiving  preapplications  from  potential 
applicants  for  research  funding  in  the 
Energy  Biosciences  program  area.  The 
intent  in  asking  for  a  preapplication  is 
to  save  the  time  and  effort  of  applicants 
in  preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program.  The 
preliminary  screening  of  research  ideas 
is  aimed  also  at  relieving  some  of  the 
burden  of  the  scientific  conunimity  in 
rwviewing  an  excessive  number  of 
research  applications.  The 
preapplication  should  consist  of  a  two 
to  three  page  concept  paper  about  the 
research  being  contemplated  within  a 
potential  formal  application  to  the 
Energy  Biosciences  program.  The 
concept  paper  should  focus  on  the 
objectives  of  the  planned  research,  its 
scientific  goals  and  their  significance, 
an  outline  of  the  approaches  planned, 
and  any  other  information  that  relates  to 
the  planned  research.  No  budget 
information  or  biographical  data  need 
be  Included;  nor  is  an  institutional 
endorsement  necessary.  The 
preapplication  gives  DOE  the 
opportunity  to  evaluate  the  technical 
siiitability  of  submitting  a  formal 
application  for  support  of  research 
ideas.  A  response  indicating  the 
appropriateness  of  submitting  a  formal 
application  will  be  sent  from  the 
Division  of  Energy  Biosciences  office  in 
time  to  allow  for  an  adequate 
preparation  period  for  a  formal 
application. 

DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
February  17, 1994.  However,  earlier 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  by  April  20, 1994. 
The  deadline  for  receipt  of  formal 
applications  is  J\me  8, 1994. 
ADDRESSES:  Preapplications  referencing 
Program  Notice  94-05  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Basic  Energy  Sciences, 
ER-17,  Division  of  Energy  Biosciences, 
Washington,  DC  20585,  Attn:  Program 
Notice  94-05.  The  following  address 
must  be  used  when  submitting 
preapplications  by  U.S.  Postal  Service 


Express,  any  commercial  mail  delivery 
service,  or  when  handcarried  by  the 
applicant:  U.S.  Department  of  Energy, 
Division  of  Energy  Biosciences,  ER-17, 
19901  Germantown  Road,  Germantown, 
MD  20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Snyder,  Division  of  Energy 
Biosciences,  Office  of  Basic  Energy 
Sciences,  ER-17,  Washington,  DC  20585 
(301)  903-2873. 

SUPPLEMENTARY  INFORMATION:  Before 
preparing  a  formal  application,  potential 
applicants  should  submit  a  brief 
preapplication  in  accordance  with  10 
CFR  600.10  (d)(2),  which  consists  of  two 
to  three  pages  of  narrative  describing 
research  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosciences  program.  The  Energy 
Biosciences  program  has  the  mission  of 
generating  fundamental  biological 
information  about  plants  and  non- 
medical related  microorganisms  that  can 
provide  support  for  futiue  energy 
related  biotechnologies.  The  objective  is 
to  pursue  basic  biodiemical,  genetic  and 
physiological  investigations  that  may 
contribute  towards  providing  alternate 
fuels,  petroleum  replacement  products, 
energy  conservation  measures  as  well  as 
other  technologies  related  to  DOE 
programs.  Areas  of  interest  include 
bioenergetic  systems,  including 
photosynthesis;  control  of  plant  growth 
and  development,  including  metabolic, 
genetic,  and  hormonal  and  ambient 
factor  regulation,  metabolic  diversity, 
stress  physiology  and  adaptation; 
genetic  transmission  and  expression; 
plant-microbial  interactions,  plant  cell 
wall  structure  and  function; 
lignocellulose  degradative  mechanisms; 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganisms,  energetics 
and  membrane  phenomena; 
thermophily  (molecular  basis  of  high 
temperature  tolerance);  microbial 
interactions;  and  one-carbon 
metabolism,  which  is  the  basis  of 
biotransformations  such  as 
methanogenesis.  The  objective  is  to 
discern  and  understand  basic 
mechanisms  emd  principles.  Funds  are 
expected  to  be  available  for  new  grant 
awards  in  FY  1995.  The  magnitude  of 
these  funds  available  and  the  number  of 
awards  which  can  be  made  will  depend 
on  the  availability  of  funds.  The  awards 
made  during  FY  1993  ranged  from 
$60,000  to  $115,000  per  year,  mostly  for 
a  three-year  duration.  The  principal 
purpose  in  using  preapplications  at  this 
time  is  to  reduce  the  expenditure  of 
time  and  effort  of  all  parties. 
Information  about  development  and 
submission  of  applications,  eligibility. 


Federal  Register  /  Vol.  58.  No.  228  /  Tuesday,  November  30.  1993  /  NoUces  63163 


limitations,  evaluations  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the  Guide 
and  10  CFR  part  605.  The  Application 
Guide  for  the  Office  of  Energy  Research 
Financial  Assistance  Program  for  formal 
submissions  and  copies  of  10  CFR  part 
605  are  available  from  U.S.  Department 
of  Energy.  Office  of  Basic  Energy 
Sciences,  ER-17,  Division  of  Energy 
Biosciences,  Washington,  DC  20585. 
Telephone  requests  may  be  made  by 
calling  (301)  903-2873.  Instructions  for 
preparation  of  an  application  are 
included  in  the  application  guide.  The 
Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  81.049. 

Issued  in  Washington.  DC,  on  November 
19. 1993. 

D.  D.  Mayhew, 

Director.  Office  of  Management,  Office  of 
Energyiiesearch. 

(FR  Doc  93-29332  Filed  11-29-93;  8:45  am] 

BILUNC  CODE  MS0-01-# 


Office  of  Fossil  Energy 

(Docket  No*.  FE  C4E  93-26  and  93-27— 
Certificstion  Notice— 126] 

Filing  Certifications  of  Compliance: 
Coal  Capability  of  New  Electric 
Powerplant;  Powerplant  and  Industrial 
Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 


SUMMARY:  Orange  Cogeneration  Limited 
Partnership  (C&E  93-26)  and  Polk 
Power  Partners.  L.P.  (C&E  93-27)  have 
submitted  coal  capabihty  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978.  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  pubhc 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs.  Fossil  Energy,  room 
3F-056,  FE-52.  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 


natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d}.  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  baseload  powerplant,  that 
such  powerplant  has  the  capability  to 
use  coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  on  the  day  it  is  filed 
with  the  Secretary.  The  Secretary  is 
required  to  publish  a  notice  in  the 
Federal  Register  that  a  certification  has 
been  filed.  The  following  owners/ 
operators  of  proposed  new  baseload 
powerplants  have  filed  self- 
certifications  in  accordance  with  section 
201(d). 

Owner:  Orange  Cogeneration  Limited 

Partnership  (C&E  93-26) 
Operator:  (The  applicant  has  not  yet 

selected  an  operator) 
Locatioix:  Near  the  city  of  Bartow, 

Florida 
Plant  configuration:  Combined  cycle. 

topping  cycle  cogeneration 
Capacity:  103  megawatts 
Fuel:  Natural  gas 
Purchasing  utilities:  Florida  Power 

Corporation  and  Tampa  Electric 

Company 
Expected  in-service  date:  June  of  1995 

Owner:  Polk  Power  Partners.  LP.  (C&E 

96-27) 
Operator:  CSW  Energy.  Inc. 
Location:  Near  the  city  of  Bartow. 

Florida 
Plant  Configuration:  Combined  cycle. 

topping  cycle  cogeneration 
Capacity:  118.3  megawatts 
Fuel:  Natural  gas 
Purchasing  utilities:  Florida  Power 

Corporation  and  Tampa  Electric 

Company 
Expected  in-service  date:  October  31, 

1994 

Issued  in  Washington.  DC..  November  22. 
1993. 

Anthony  |.  Como. 

Director.  Office  of  CoaJ  S^  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  93-29331  Filed  11-29-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-62135;  FflL-4742-5] 

Accredited  Training  Programs  Under 
The  Asbestos  Hazard  Emergency 
Response  Act  (AHERA) 

AGENCY:  Environmental  J*rotection 

Agency  (EPA). 

ACTION:  National  Directory  of  AHERA 

Accredited  Courses  (NDAAC);  notice  of 

availability. 


SUMMARY:  Effective  November  30. 1993. 
the  EPA  is  announcing  the  availability 
of  a  new  edition  of  its  National 
Directory  of  AHERA  Accredited  Coyrses 
(NDAAC).  1  his  publication,  updated 
quarterly,  provides  information  to  the 
public  about  training  providers  and 
courses  approved  for  accreditation 
purposes  pursuant  to  the  Asbestos 
Hazard  Emergency  Response  Act 
(AHERA).  As  a  nationwide  listing  of 
approved  asbestos  training  programs 
and  courses,  the  NDAAC  has  replaced 
the  similar  listing  which  was  formerly 
published  quarteriy  by  EPA  in  the 
Federal  Register.  The  November  30, 
1993,  directory,  which  supersedes  the 
version  released  on  August  31, 1993, 
may  be  ordered  through  the  NDAAC 
Clearinghouse  along  with  a  variety  of 
related  reports. 

ADDRESSES:  Parties  interested  in 
receiving  a  brochure  which  describes 
the  national  directory  and  provides 
ordering  information  should  contact: 
EPA  AHERA  -  NDAAC.  c/o  VISTA 
Computer  Services.  3rd  Floor.  6430 
Rockledge  Drive,  Bethesda.  MD  20817, 
Telephone:  1-800-462-6706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E543B.  401  M  St.,  SW.  Washington,  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  AHERA.  as  amended  by  the  Asbestos 
School  Hazard  Abatement 
Reauthorization  Act  (ASHARA), 
contractors  who  prepare  management 
plans  for  schools,  inspect  for  asbestos  in 
schools  or  public  and  commercial 
buildings,  or  design  or  conduct  response 
actions  with  respect  to  friable  asbestos- 
containing  materials  in  schools  or 
public  and  commercial  buildings,  are 
required  to  obtain  accreditation  by 
completing  prescribed  training 
requirements.  EPA  therefore  maintains  a 
current  national  listing  of  AHERA- 
accredited  courses  and  approved 
training  providers  so  that  this 
information  will  be  readily  available  to 
assist  the  public  in  accessing  these 
training  programs  and  obtaining  the 
necessary  accreditation.  The 
information  is  also  maintained  so  that 
the  Agency  and  approved  state 
accreditation  and  licensing  programs 
will  have  a  reliable  means  of  identifying 
and  verifying  the  approval  status  of 
training  courses  and  organizations. 

Previously.  EPA  had  published  this 
listing  in  the  Federal  Register  on  a 
quarterly  basis.  The  last  Federal 
Register  listing  required  by  law  was 
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published  on  August  30. 1991.  EPA 
recognized  the  need  to  continue 
publication  of  this  document  even 
though  the  legislative  mandate  had 
expired.  The  NDAAC  fulfils  the  public 
need  for  this  information  while  at  the 
same  time,  it  reduces  EPA  cost  and 
improves  the  service's  capabilities. 

List  of  Subjects 

Environmental  protection. 

Dated.  November  18. 1993. 

Mark  A.  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-29279  Filed  11-29-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Licensee  Order  To  Show  Cause 

The  Chief.  Audio  Service  Division, 
Mass  Media  Bureau,  has  before  him  the 
following  matter: 


MM 

Licensee 

City/state 

Docket 
No. 

Palmetto  Com- 

Yadkinvllle, NC  .. 

93-289 

munications 

Co.,  Li- 

censee of 

WDIX  (AM). 

(Regarding  the  silent  status  of  Station 
\VDIX(AM)) 

Pursuant  to  section  312(a)(3)  and  (4) 
of  the  Communications  Act  of  1934.  as 
amended.  Palmetto  Communications 
Company  has  been  directed  to  show 
cause  why  the  license  for  Station 
WDIX(AM)  should  not  be  revoked,  at  a 
proceeding  in  which  the  above  matter 
has  been  designated  for  hearing 
concerning  the  following  issues; 

1.  To  determine  whether  Palmetto 
Communications  Company  has  the 
capability  and  intent  to  expeditiously 
resume  broadcast  operations  of 
WDIX(AM)  consistent  with  the 
Commission's  Rules. 

2.  To  determine  whether  Palmetto 
Communications  Company  has  violated 
§§  73.1740  and/or  73.1750  of  the 
Commission's  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues  whether  Palmetto 
Communications  Company  is  qualified 
to  be  and  remain  the  licensee  of  Station 
WDIX(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


FCC  Dockets  Branch  (room  320),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service.  2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037  (telephone  202- 
857-3800). 

Federal  Communications  Commission. 

Stuart  B.  Bedell, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

IFR  Doc.  93-29182  Filed  11-29-93;  8:45  am) 
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Licensee  Order  To  Show  Cause 

The  Chief,  Audio  Service  Division, 
Mass  Media  Bureau,  has  before  him  the 
following  matter: 


Applicant 

City/state 

MM 

docket 

No. 

Quadras,  Inc.,  Li- 
censee of 
KDEW(AM). 

Dewitt.  AR 

93-296 

(Regarding  the  silent  status  of  Station 
KDEW(AM) 

Pursuant  to  section  312(a)(3)  and  (4) 
of  the  Communications  Act  of  1934,  as 
amended.  Quadras.  Inc.  has  been 
directed  to  show  cause  why  the  license 
for  Station  KDEW(AM)  should  not  be 
revoked,  at  a  proceeding  in  which  the 
above  matter  has  been  designated  for 
hearing  concerning  the  following  issues: 

1.  To  determine  whether  Quadras, 
Inc.  has  the  capabilityand  intent  to 
expeditiously  resume  broadcast 
operations  of  KDEW(AM)  consistent 
with  the  Commission's  Rules. 

2.  To  determine  whether  Quadras. 
Inc.  has  violated  §§  73.1740  and/or 
73.1750  of  the  Commission's  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues,  whether  Quadras,  Inc.  is 
qualified  to  be  and  remain  the  licensee 
of  Station  KDEW(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  Inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  320).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service.  2100  M  Street  NW.,  Suite  140, 


Washington,  DC  20037  (telephone  202- 

857-3800). 

Stuart  B.  Bedell, 

Assistant  Chief  Audio  Services  Division. 
Mass  Media  Bureau. 

[FR  Doc.  93-29181  Filed  11-29-93;  8  45  ami 
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Licensee  Order  To  Show  Cause 

The  Chief,  Audio  Service  Division, 
mass  Media  Bureau,  has  before  him  the 
following  matter: 


Licensee 

City/State 

MM 

Docket 

No 

Tumer  County 
Broadcasting, 
Inc..  Licensee  of 
WNNQ  (AM). 

Ashbum,  GA 

93-288 

(Regarding  the  silent  status  of  Station 
WNNQ  (AM)) 

Pursuant  to  section  312(a)  (3)  and  (4) 
of  the  Communications  Act  of  1934,  as 
amended,  Tumer  County  Broadcasting, 
Inc.  has  been  directed  to  show  cause 
why  the  license  for  Station  WNNQ  (AM) 
should  not  be  revoked,  at  a  proceeding 
in  which  the  above  matter  has  been 
designated  for  hearing  concerning  the 
following  issues: 

1.  To  determine  whether  Tumer 
County  Broadcasting,  Inc.has  the 
capability  and  intent  to  expeditiously 
resume  broadcast  operations  of  WNNQ 
(AM)  consistent  with  the  Commission's 
Rules. 

2.  To  determine  whether  Turner 
County  Broadcasting,  Inc.  has  violated 
§§  73.1740  and/or  73.1750  of  the 
Commission's  Rules. 

3.  to  determine,  in  Hght  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues,  whether  Tumer  County 
Broadcasting,  Inc.  is  qualified  to  be  and 
remain  the  licensee  of  Station  WNNQ 
(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  320),  1919  M 
Street  N.W.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcript 
Service,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 

Federal  Communications  Commission. 

Stuart  B.  Bedell, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  93-29180  Filed  11-29-93;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed;  Asia  America 
Eastbound  Rate  Agreement  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Intarested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  N\V.,  9lh  Floor.  Interested 
parties  may  submit  com.ments  on  each 
agreement  to  the  Secretary-,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010776-089. 
Title:  Asia  North  America  Eastbound 
Rate  Agreement. 
Pariies: 

American  President  Line.  Ltd. 

Hapag-Lloyd.  AG 

Kawasaki  Kisen  Kaisha 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines.  Ltd. 

Neptune  Orient  Line.  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
revises  Article  7.4  of  the  Agreement  by 
deleting  the  45  day  notice  period 
required  prior  to  the  effectiveness  of  a 
party's  membership  in  the  sub-continent 
section,  and  makes  such  membership 
effective  upon  adding  a  party  to  the 
membership  in  the  sub-continent 
section. 

Agreement  No.:  203-011437. 
T/f/erNSCSA/UASC  Agreement. 
Pa.'iies: 

The  National  Shipping  Company  of 
Saudi  Arabia  United  Arab  Shipping 
Company  (S.A.G.) 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter, 
exchange  or  make  space  available  to 
each  other,  discuss  and  agree  upon 
terms  and  conditions  pertaining  to  the 
interchange,  lease,  and  sublease  of 
containers  and  other  equipment,  and 
rationalize  sailings  in  the  trade  between 
United  States  Atlantic  and  Gulf  Coast 
ports  and  points  on  the  one  hand,  and 
ports  and  points  in  the  Middle  East, 
Mediterranean,  Indian  Sub-Continent, 
Far  East,  and  Canada  on  the  other  hand. 

Agreement  No. :  224-20081 1. 


63165 


Title:  Tampa  Port  Anthority/G  &  C 
Stevedoring  Company,  Inc.  Service 
Agreement. 

Parties: 

Tampa  Port  Authority  ("Port") 

G  &  C  Stevedoring  Company.  Inc.  ("G 
&C") 

Synopsis:  The  proposed  Agreement 
authorizes  the  Port  to  offer  G  &  C  an 
incentive  rate  for  electrical  service 
based  on  a  minimum  of  30  refrigerated 
containers  per  month. 

By  Order  of  the  Federal  Marif  iire 
Commission. 

Dated:  November  23. 1993. 
loseph  C.  Polking, 
Secretary 
IFR  Doc.  93-29202  Filed  11-29-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Five  Flags  Banks,  Inc.,  et  a!.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  Usted  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcfing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  23, 
1993. 

A.  Federal  Reser/e  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Five  Flags  Banks,  Inc..  Pensacola, 
Florida;  to  retain  Bank  Data.  Inc.. 
Pensacola.  Florida,  and  thereby  engage 
in  providing  data  processing  and  data 
transmission  services  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 
The  proposed  activity  will  be  conducted 
throughout  the  State  of  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  23, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board 
(FR  Doc.  93-29246  Filed  11-29-93;  8:45  am) 
BILUNG  CODE  «310-01-F 


National  Penn  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  end  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  heu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  23, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 


J 
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1.  National  Penn  Bancshares,  Inc., 
Boyertown,  Peonsylvania;  to  acquire  up 
to  21 .4  percent  of  the  voting  shares  of 
First  State  Bank.  Wilmington,  Delaware. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
^4ari«tta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  Bank  South  Corporation.  Atlanta, 
Georgia;  to  merge  with  The 
Chattahoochee  Bancorp.  Inc..  Atlanta. 
Georgia,  and  thereby  indirectly  acquire 
The  Chattahoochee  Bank,  Atlanta, 
Georgia. 

2.  Bank  South  Corporation,  Atlanta. 
Georgia;  to  merge  with  Merchant  Bank 
Corporation,  Atlanta.  Georgia,  and 
thereby  indirectly  acquire  The  Merchant 
Bank  of  Atlanta.  Atlanta,  Georgia. 

C  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluerale,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  F  &  M BancorpoTQtion,  Inc., 
Kaukauna,  Wisconsin,  and  F  A  M 
Merger  Corporation,  Kaukauna, 
Wisconsin;  to  merge  with  Pulaski 
Bancshares,  Inc..  Rdaskl,  Wisconsin, 
and  thereby  indirectly  acquire  Pulasld 
State  Bank,  Pulaski.  Wisconsin. 

2.  Riiddph  Bancshares,  Inc., 
Rudolph,  Wisconsin;  to  become  a  bank 
holding  company  by  acqtiiring  100 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  Bank,  Rudolph, 
Wisconsin. 

0.  Federal  Reserve  B«nk  of  St  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Trans  Financial  Bancorp.  Inc., 
Bowling  Green,  Kentucky;  to  acquire 
100  percent  of  the  voting  shares  of 
Kentucky  Community  Bancorp,  Inc., 
Maysville.  Kentucky,  and  thereby 
indirectly  aquire  Farmers  Liberty  Bank. 
Augusta,  Kentucky;  Peoples  First  Bank 
of  Morehead.  Morehead,  Kentucky;  and 
State  National  Bank  of  Maysville, 
Maysville,  Kentucky. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneanohs,  Minnesota  55480: 

1.  Connnunity  First  Bankshcres,  Inc., 
Fargo.  North  Dakota;  to  acquire  98.83 
percent  of  the  voting  shares  of  Bank  of 
Spooner,  Spooner,  Wisconsin. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Gty,  Missouri  64198: 

1.  Laramie  Bankshares,  Laramie, 
Wyoming;  to  become  a  bank  holding 


company  by  acquiring  100  percent  of 
the  voting  shares  of  American  National 
Bank.  Laramie,  Wyoming. 

G.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Southwestern  Bancorp.  Inc.. 
Sanderson.  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  Cross 
Plains  Bankshares.  Inc.,  Cross  Plains. 
Texas,  and  thereby  indirectly  acquire 
Citizens  State  Bank,  Cross  Plains,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  23, 1993. 

Jennifier  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-29247  Filed  11-29-93;  8:45  am) 

saxMQ  a»E  asio-oi-F 


T  R  Rnanclal  Corp.  Employee  Stock 
Ownerehip  Trust,  et  eL;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  HoMIng 
Companies 

The  notificanls  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  abo  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  20. 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L  RutJedge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

l.TR  Financial  Corp.  Employee 
Stock  Ownership  Trust,  Garden  City, 
New  York;  to  acquire  14.52  percent  of 
the  voting  shares  of  T  R  Financial  Corp., 
Garden  City,  New  York,  and  thereby 
indirectly  acquire  RooseveU  Savings 
Bank,  Garden  City,  New  YoA. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 


President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Jimmy  G.  Hanldns,  Marietta, 
Oklahoma;  to  acquire  an  additional  6.0 
percent  of  the  voting  shares  of  Bank  of 
Love  County,  Marietta,  Oklahoma,  for  a 
total  of  28.53  percent. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
Nortli  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  John  H.  and  Cecilia  C.  Keck. 
Laredo,  Texas;  to  acquire  an  additional 
39.07  percent  of  the  voting  shares  of 
Union  Texas  Bancorporation,  Inc., 
Laredo,  Texas,  for  a  total  of  54.17 
percent,  and  thereby  indirectly  acquire 
Union  National  Bank  of  Laredo,  Laredo, 
Texas. 

Board  of  Governors  of  the  PederaJ  Resprve 
System,  November  23, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-29248  Filed  11-29-93;  8:45  am) 
aauNQ  CODE  oio-ei-f 


FEDERAL  TRADE  COIMMtSSION 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a,  as  added  by  title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  Its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Tfunsactions  Granted  Early  Termination  Between  110193  and  111293 


Name  of  acquiring  person 

name  of  acquired  person. 

name  of  acquired  entity 


Bertonire  Hathaway  Inc.  Dexter  Shoe  Company,  Dexter  Shoe  Company 

Mr.  Sumner  M.  Redstone  WMS  Industries,  Inc.  WMS  Industries,  Inc """!"""!!""!!!!!!" 

Physidan  Corporation  of  Amenca  Family  Health  Systems,  Inc.  Family  Health  Systems.  Inc 

AB  Volvo  ProcofdIa  Aktiebolag  Branded  Consumer  Products  '. ', 

Infinity  Broadcasting  Corporation  Cook  Inlet  Region.  Inc.  Radio  Stations  WPQC  MMFui 

Infinity  Broadcasting  Corporation  WCC  Associates,  LP.  Radio  Stations  WPQC  AM/FM 

Citicorp,  Hydro  Environmental  Service  Limited  Partnership.  Hydro  Environmerital  Services  Limited  Pa-liiership 

Dominion  Resources,  Inc.  H.  Richard  Fmehauf.  Jr.,  HRF  Antrim  Limited  Partnership 

Golden  Eagle  Industries,  Inc..  National  Gypsum  Company,  National  Gypsum  Company .!.!!!! 

Gounnet  Coffees  of  America,  Inc..  Chock  Full  O'Nuts  Corporation,  Hillside  Coffee  of  California.  Iiic 

Lafarge  Coppee  S.  A..  National  Gypsum  Company.  National  Gypsum  Company  

President  and  Fellows  of  Harvard  College  Leo  E.  Zickier,  Oxford  Holding  Corporation  and  Oxford  AsMt 

General  Electric  Company,  Canadian  Pacific  Limited,  Doubletree  Hotels  Corporation 

Industriforvaltnings  AB  Kinnevik,  Millicom  Incorporated,  Millicom  Incorporated  !..]!""!."!!"'"!."! 

Bain  Capital  Partners  IV,  L.P..  Corporate  Software  Incorporated.  Corporate  Software  incorporated 

PeoplBs  Telephone  Company,  Inc.,  Sttftung  Hasler  Wertce,  Ascom  Comrmjnications,  Inc 

Merck  &  Co.,  Inc..  Medco  Containment  Services,  Inc..  Medco  Containment  Senrices  Inc 

Blockbuster  Entertainment  Corporation,  Philips  Electronics  N.V..  Super  Club  Retail  EnterteinrTient'icorpo'rattoii 

Kuhlman  Corporatkyi,  Code,  Hennessy  &  Simmons  Limited  Partnership,  Coleman  Holding  Inc 

Hyundai  Electronics  Industries  Co.,  Ltd.,  Maxtor  Corporation,  Maxtor  Corporatton  ' 

Hyundai  Heavy  Industries,  Co..  Ltd.,  Maxtor  Corporation,  Maxtor  Corporation !.!!."!!"!!"!"! 

Hyundai  Corporation  (a  Korean  company)  Maxtor  Corporation,  Maxtor  Corporation 

Hyundai  Merchant  Marine  Co..  Ltd..  Maxtor  Corporation.  Maxtor  Corporation "!!!"" 

Medaphis  Corporation.  CyCare  Systems,  Inc.  CyCare  Systems,  Inc !!!!!!!!!!"!""""!!!! 

BancTec.  Inc.,  Advanced  Computer  Systems.  Inc..  Advanced  Computer  Systems  Inc 

VF  Corporation.  H.H.  Cutler  Company.  H.H.  Cutler  Company  !!!!"1".""!!"!!!   ." 

John  J.  Hamlsh.  Skinner  Corporation.  Northern  Commercial  Company  and  Newco.  Inc.  .!!!!!!!!."!!!! 

Citcorp,  Schlumberger  Ltd  ,  Dowell  Schlumberger  Inc..  (Dowell  Indust.  Services  Div.) !.!!.!!!!""."!!!!! 

ITT  Cofporatkx),  Skarxlia  Insurance  Company  Limited,  American  Skandia  Life  Reinsurance  CorporalJon". 

Pennznil  Coojpany,  Mobil,  Corporatkan.  Mobil  Oil  Exploratton  &  Producing  Southeast  Inc 

Mobil  Corporation,  Pennzoil  Company,  Pennzoil  Exploration  and  Productton  Company . 

Isaac  Pertmutter.  Bristol-Myers  Squibb  Company,  Clalrof  Incorporated  I!!!!!!!!!!!!!!!"!!"!! 

Marshall  S.  Cogan.  Parted  Fit  Vocng  Trsut.  Perfect  Fit  Industries.  Inc !I!!!!!!!!!!!."!!!!!!!!!!!"!!!I!!!!!!!!!! 

Ronald  O.  Perelman.  Guthy-Renker  Corporation,  Quythy-Renker  Corporation ".'.""!.l"..."!!!!!.'"."!!!."!!!!."."."!!"!!r 

Victor  K.  Kiam.  II.  Bristol-Myers  Squibb  Company,  Clairol  Incorporated  !!!!!!!!!!!"!"!!!!!!!!.!.!.! 

Forest  Oil  Corporation,  Atlantic  Richfield  Company,  Atlantic  Rk^hfleld  Company """""!"""!!!!!!!"!"!!!!"!!!!!!!! 

Mr.  Kaith  Rupert  Murdoch,  Combined  Broadcasting.  Inc..  Combined  Broadcasting  of  Philadelphia,  Inc.  ...11"!!.!!!!! 

Vintage  Petroleum.  Inc..  Santa  Fe  Energy  Resources,  Inc  ,  Santa  Fe  Energy  Operating  Partners.  L.P 

Mr.  Michael  Futeman,  Carmel  Trust  (a  Cayman  Islands  person).  Auto  Worio  Holdings,  Inc 

KP  Oil.  Inc..  The  Britlch  Petroleum  Company  p.l.c,  BP  Exptoratkjn  &  Oil  Inc.  &  Service  StaUon  Holdings  Inc 

Cypms  Minerals  Company.  Amax  Inc.,  Amax  Inc 

Cypois  Minerals  Company,  Amax  Gold  Inc.,  Amax  Gold  Inc 'l'"^!!!!!^!!!!!I!!!!.".!!!!!!!!!!""!!""!"!"!Z 

Vintage  Petroleum.  Inc.,  The  Prudential  Insurance  Company  of  Amertea.  Vintage/P  Acquisition  IJrnitedPaitnei^ 
Coltec  Industries  Inc.,  The  Morgan  Stanley  Leveraged  Equity  Fund  II,  L.P..  Cottec  HoWlngs  Inc 

DavW  I  Margolls,  Coltec  Industries  Inc..  Coltec  Industries  Inc 

NationsBank  Corporation,  United  Companies  Financial  Corporatton,  Foster  l^ortgage  Corpwation "!!  " ..' 

Morgan  Stanley  Group  Inc..  Coltec  Industries  Inc..  Coltec  Industries  Inc 

The  B.F.  Goodrich  Company,  Henry  Bart)anel.  Sanncor  Industries.  Inc !!!!!!!!"!"!."!!!!"""!!!"! 

Merisel.  Inc..  Computerland  Corporation.  Computerland  Corporatkxi  !".!."!!!!..."!'!!....!!."1"."!!'!"!!!.."!."."."".".". 


PMN  No. 


94-0010 

94-0046 

94-0054 

94-0082 

94-0117 

94-0116 

94-0127 

94-0139 

94-0070 

94-0079 

94-0083 

94-0086 

94-0106 

94-0134 

94-0156 

94-0112 

93-1492 

94-0045 

94-0073 

94-0113 

94-0114 

94-0115 

94-0116 

94-0187 

94-0048 

94-0095 

94-0109 

94-0129 

94-0138 

94-0143 

94-0144 

94-0149 

94-0151 

94-0152 

94-0153 

94-0154 

94-0159 

94-0164 

94-0188 

94-0194 

93-1274 

93-1275 

94-0171 

94-0174 

94-0175 

94-0176 

94-0178 

94-0179 

94-0170 


Date  termi- 
nated 


11/01/93 
11/01/93 
1 1/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/01/93 
11/02/93 
11/02/93 
11/02/93 
11/02/93 
11/02/93 
1 1/02/93 
11/02/93 
11/04/93 
11/05/93 
11/05/93 
"11/05/93 
11/05/93 
11/05/93 
11/05/93 
11/05/93 
11/05/93 
11/05/94 
11/08/93 
11/08/93 
11/08/93 
11/08/93 
11/08/93 
11/08/33 
11/08/93 
11/08/93 
11/08/93 
11/08/93 
11/08/93 
11/08/93 
11/08/93 
11/08/93 
11/08/93 
1 1/09/93 
11/09/93 
11/10/93 
11/10/93 
11/10/93 
11/10/93 
11/10/93 
11/10/93 
11/12/93 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandqa  M.  Peay 

of 
Renea  A.  Horton,  Contact 
Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington.  DC  20580.  (202) 
326-3100. 

By  Direction  of  The  Commission. 
Donald  S.  Qark. 
Secretary. 

(FR  Doc.  93-29280  Filed  11-29-93;  8;45  am) 
BiuiNQ  cooe  trso-oi-M 


[File  No.  941  0008] 

Tele-Communlcatlont.  Inc.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair        ' 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  two  Colorado-based 
corporations  to  divest  their  ownership 


interests  in  QVC  Network.  Inc.,  and  to 
adhere,  until  completion  of  the 
divestitures,  to  an  interim  agreement 
which  prohibits  the  respondents  fi-om 
exercising  any  direction  of  or  control 
over  the  management  or  operations  of 
QVC  or  Paramount  Communications, 
Inc.,  participating  in  any  change  in  the 
composition  of  the  management  of  QVC 
or  Paramount,  or  exercising  any  voting 
rights  or  agreements  pursuant  to 
Liberty's  ownership  in  QVC. 

DATES:  Comments  must  be  received  on 
or  before  January  31, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar> , 
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room  159. 6th  St.  and  Pa.  Ava..  NW., 
WashiogtoD.  DC  20580. 
KM  PtJRTHER  MFOMIATION  CONTACT: 
Mary  Lou  Steptoe  or  Steven  Newborn, 
FTC/H-374.  Washington.  DC  20580. 
(202)  326-2656  or  326-2682. 
•UPFi^MENTAnv  MFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Conunission  Act.  38  Stat.  721. 15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  Bled  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  bv  the  Commission  and  will 
be  available  ror  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6){ii)). 

In  the  Matter  of  Tele-Communications, 
Inc.  a  corporation,  and  Liberty  Media 
CoTporation,  a  corporation. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  of  Paramount 
Communications,  Inc.,  a  corporation,  by 
QVC  Network,  Inc.,  a  corporation,  and 
it  now  appearing  that  Tele- 
Communications,  Inc.,  a  corporation, 
and  Liberty  Media  Corporation,  a 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  Order  to  divest  existing 
interests  in  QVC  Network.  Inc..  and  to 
provide  for  certain  other  relief. 

It  is  hereby  agreed  by  and  between 
Tele-Communications,  Inc.,  by  its  duly 
authorized  officer,  and  Liberty  Media 
Corporation,  by  its  duly  authorized 
officer,  and  counsel  for  the  Commission 
that: 

1.  Proposed  respondent  Tele- 
Communications,  Inc.  (hereafter  "TQ"), 
is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  office  and  place  of  business 
at  5619  DTC  parkway,  Englewood,  Co 
80111.  TQ  has  proposed  a  business 
combination  with  Liberty  Media 
Corporation. 

2.  Proposed  respondent  Liberty  Media 
Corporation  (hereafter  "LMC)  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
Its  principal  office  and  place  of  business 
at  8101  East  Prentice  Avenue,  suite  500. 
Englewood.  CO  60111.  LMC  owns 


twenty-two  and  three-tenths  percent  of 
the  voting  secxiritles  of  QVC  Network. 
Inc 

3.  TQ  and  LMC  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint,  here  attached. 

4.  TCI  and  LMC  each  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest 
the  validity  of  the  Order  entered 
pursuant  to  this  agreement;  and 

d.  Any  claim  imder  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  pubUc  rectml  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  pubhcly  released.  The 
Commission  thereaiter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  TCI  and  LMC, 
in  which  event  it  will  take  such  action 
as  it  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  sudb  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  TCI  or  LMC  that  the 
law  has  been  violated  as  alleged  in  the 
draft  of  complaint  here  attached,  or  that 
the  fects  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  TQ  and 
LMC,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  and  for  other 
relief,  and  (2)  make  information  public 
with  respect  thereto.  When  so  entered, 
the  Order  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  Orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  TQ's  counsel  and  to  LMCs  counsel. 


as  set  forth  in  this  agreement,  shall 
constitute  service.  TQ  and  LMC  each 
waive  any  right  they  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  Order,  and  no  agreement, 
understanding,  representation  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

8.  TCI  and  LMC  have  read  the 
proposed  complaint  and  Order 
contemplated  hereby.  TQ  and  LMC 
xmderstand  that  once  the  Order  has  been 
issued,  each  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  complied  with  the 
Order.  TQ  and  LMC  further  understand 
that  Ihey  may  be  Uable  for  dvil 
penalties  in  the  amoimt  provided  by  law 
for  each  violation  of  the  Order  after  it 
becomes  final. 

Order 

I 

As  used  in  this  Order,  the  following 
defintions  shall  apply: 

(A)  "Ta"  means  (1)  Tele- 
Communications,  Inc..  and  its 
predecessors,  successors  and  assigns, 
subsidiaries,  and  divisions,  and  their 
respective  directors,  officers,  agents,  and 
representatives;  and  (2)  partnerships, 
joint  ventures,  groups  and  affiliates  that 
Tele-Communications,  Inc.,  controls, 
directly  or  indirectly,  and  their 
successors  and  assigns,  and  their 
respective  directors,  officers,  agents,  and 
representatives. 

(B)  "LMC"  means  (1)  Uberty  Media 
Corporation,  and  its  predecessors, 
successors  and  assigns,  subsidiaries, 
and  divisions,  and  their  respective 
directors,  officers,  agents,  and 
representatives;  and  (2)  partnerships, 
joint  ventures,  groups  and  affiliates  that 
Liberty  Media  Corporation,  controls, 
directly  or  indirectly,  and  their 
successors  and  assigns,  and  their 
respective  directors,  officers,  agents,  and 
representatives. 

(C)  "Respondents"  means  Tele- 
Communications,  Inc.  and  Liberty 
Media  Corporation. 

(D)  "Paramoimt"  means  (1) 
Paramount  Communications,  Inc..  and 
its  predecessors,  successors  and  assigns, 
subsidiaries,  and  divisions,  and  their 
respective  directors,  officers,  agents,  and 
representatives;  and  (2)  partnerships, 
joint  ventures,  groups  and  affiliates, 
including  USA  Network,  that 
Paramount  Communications,  Inc., 
controls,  directly  or  indirectly,  and  their 
successors  and  assigns,  and  their 
respective  directors,  officers,  agents,  and 
representatives. 
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(E)  "QVC"  means  (1)  QVC  Network. 
Inc..  and  its  predecessors,  successors 
and  assigns,  subsidiaries,  and  divisions, 
and  their  respective  directors,  officers, 
agents,  and  representatives:  and  (2) 
partnerships,  joint  ventures,  groups  and 
affiliates  that  QVC  Network.  Inc., 
controls  directly  or  indirectly,  and  their 
successors  and  assigns,  and  their 
respective  directors,  officers,  agents,  and 
representatives. 

(F)  The  term  "Respondents' 
oivnership  interests  in  QVC"  means  all  , 
ovvTiership  interests  including,  but  not 
limited  to.  Common  Stock,  Series  B 
Preferred  Stock.  Series  C  Preferred 
Stock,  Series  D  Preferred  Stock, 
warrants,  and  options.  Respondents' 
ownership  interests  in  QVC  does  not 
include  ownership  interests  of 
Respondents'  agents  or  representatives 
if  they  do  not  own  these  interests  in 
their  capacities  as  agents  or 
representatives  of  Respondents. 

(G)  The  term  "Acquisition"  means 
QVC's  proposed  acquisition  of 
Paramount. 

(H)  The  term  "person"  includes  any 
natural  person,  corporate  entity, 
partnership,  association,  joint  venture, 
government  entity,  or  trust. 

(I)  The  terra  "other  owners  of  QVC" 
means  Comcast  Corporation.  Barry 
Diller.  Arrow  Investments.  L.P..  Cox 
Enterprises.  Inc..  or  Advance 
Pubhcations,  Inc..  their  subsidiaries  or 
assigns,  but  does  not  mean  TQ  or  LMC. 

(J)  The  term  "Commission"  means  the 
Federal  Trade  Commission. 

(K)  The  term  "voting  agreements" 
means  all  agreements  between 
Respondents  and  the  other  owners  of 
QVC  or  any  other  person,  concerning 
voting  of  any  person's  shares  of  stock  or 
QVC,  the  appointment  of  QVC  directors, 
or  the  operations  or  management  of 
QVC 

II 

It  is  ordered  that:  (A)  Respondents 
shall  divest,  absolutely  and  in  good 
faith,  within  eighteen  (18)  months  of  the 
date  this  Order  becomes  final,  all  of 
Respondents'  ownership  interests  in 
QVC. 

(B)  Respondents  shall  divest  all  of 
Respondents'  ownership  interests  in 
QVC.  to  a  person  or  persons  that 
receive{sj  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
is  consistent  with  the  purposes  of  this 
Order  and  that  receives  the  prior 
approval  of  the  Commission,  provided, 
however,  that  Respondents'  divestiture 
of  some  or  all  of  Respondents' 
ownership  interests  in  QVC  to  QVC  or 
the  others  of  QVC.  shall  not  require  the 
prior  approval  of  the  Federal  Trade 
Commission.  The  purpose  of  the 


divestiture  of  Respondents'  ownership 
interests  in  QVC  is  to  remedy  the 
lessening  of  competition  resulting  from 
the  Acquisition,  as  alleged  in  the 
Commission's  complaint. 

(C)  Respondents  shall  terminate  or 
divest  to  a  person  or  persons  that 
receive(s)  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
is  consistent  with  the  purposes  of  this 
Order  as  described  in  Paragraph  II. B  and 
that  receives  the  prior  approval  of  the 
Commission,  within  ei^teen  (18) 
months  of  the  date  of  this  Order 
becomes  final,  all  of  their  interests  in  all 
voting  agreements,  provided,  however, 
that  Respondents'  divestiture  of  some  or 
all  of  their  interests  in  the  voting 
agreements  to  QVC  or  the  other  owners 
of  QVC  shall  not  require  the  prior 
approval  of  the  Federal  Trade 
Commission. 

(D)  Until  the  divestitures  and 
terminations  required  by  Paragraphs 
II.A.  U.B.  and  II.C  are  completed. 
Respondents  shall  cease  and  desist  from 
entering  into  any  agreements  with  QVC 
or  Paramount  that  grant  Respondents 
any  exclusive  rights  to  exhibit  recently 
released  theatrical  motion  pictures  after 
Paramount's  current  contract  with  Time 
Warner  Inc..  or  Home  Box  Office,  Inc.. 
terminates. 

(E)  Respondents  shall  comply  with  all 
terms  of  the  Interim  Agreement, 
attached  to  this  Order  and  made  a  part 
hereof  as  Appendix  I.  Said  Interim 
Agreement  shall  continue  in  effect  until 
the  divestitures  and  terminations 
required  by  Paragraphs  II.A.  II.B.  and 
II.C  are  completed  or  such  other  time  as 
is  stated  in  said  Interim  Agreement. 

Ill 

It  is  further  ordered  that:  (A)  If 
Respondents  have  not  completed  the 
divestitures  and  terminations  required 
by  Paragraphs  II.A.  II.B.  and  II.C.  within 
the  eighteen  (18)  month  period  provided 
for  in  Paragraph  II,  Respondents  shall 
consent  to  the  appointment  of  a  trustee 
by  the  Commission  to  complete  the 
divestitures  and  terminations.  In  the 
event  the  Commission  or  the  Attorney 
General  brings  an  action  pursuant  to 
section  5(1)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C  451),  or  any 
other  statute  enforced  by  the 
Commission,  for  any  violation  of  this 
Order,  Respondents  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(1)  of  the  Federal  Trade  Commission 


Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by 
Respondents  to  comply  with  this  Order. 

(fi)  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  ra.(A)  of  this  Order. 
Respondents  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authorities,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Respondents,  which  consent  shall  not 
be  unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Respondents  have  not 
opposed,  in  writing,  the  selection  of  any 
proposed  trustee  within  ten  (10)  days 
after  notice  by  the  staff  of  the 
Commission  of  the  identity  of  any 
proposed  trustee.  Respondents  shall  be 
deemed  to  have  consented  to  the 
selection  of  the  proposed  trustee. 

2.  Tlje  trustee  shall,  subject  to  the 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
accomplish  the  divestitures  and 
terminations  required  by  Paragraphs 
n.A.  n.B.  and  II.C. 

3.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  trust 
agreement  is  approved  to  accomplish 
the  divestitures  and  terminations.  If. 
however,  at  the  end  of  the  twelve-month 
period  the  trustee  has  submitted  a  plan 
of  divestiture  or  terminations  or  believes 
that  divestiture  or  termination  can  be 
accomplished  within  a  reasonable  time, 
the  twelve  (12)  month  period  may  be 
extended;  provided,  however,  the 
Commission  may  only  extend  the 
twelve  (12)  month  period  two  (2)  times 
for  up  to  an  additional  twelve  (12) 
montfis  each  time. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
and  records,  related  to  Respondents' 
interests  described  in  Paragraph  H.  or 
any  other  relevant  information,  as  the 
trustee  may  reasonably  request. 
Respondents  shall  coop>erate  with  any 
reasonable  request  of  the  trustee. 
Respondents  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestitures  and 
terminations.  Any  delays  in  divestitures 
or  terminations  caused  by  Respondents 
shall  extend  the  time  for  divestitures 
and  terminations  imder  Paragraph 
III.B.3  in  an  amount  equal  to  the  delay, 
as  determined  by  the  Commission  or  the 
court  for  a  court-appointed  trustee. 

5.  Subject  to  Respondents'  absolute 
and  unconditional  obligation  to  divest 
and  terminate  at  no  minimum  price  and 
the  purpose  of  the  divestitures  and 
terminations  as  stated  in  Paragraph  II.B. 
the  trustee  shall  use  his  or  her  best 
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eflvts  to  negotiate  the  most  favorable 
price  and  terms  available  with  each 
prospective  acquirer  for  the  divestitures. 
The  divestitures  and  terminations  shall 
be  made  in  the  manner  set  out  in 
Paragraph  11;  provided,  however,  if  the 
trustee  receives  bona  fide  offers  from 
more  than  one  acquirer,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquirer,  the  trustee 
shall  divest  to  the  acquirer  selected  by 
Respondents  from  among  those 
approved  by  the  Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondents,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Respondents,  representatives  and 
assistants  as  are  reasonably  necessary  to 
carry  out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
divestiture  and  all  expenses  incurred. 
After  approval  by  the  Commission  and. 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  of  Respondents  and 
the  trustee's  power  shall  be  terminated. 
The  trustee's  compensation  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
accomplishing  the  divestitures  and 
terminations  required  by  Paragraph  n. 

7.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  in  any 
manner  out  of,  or  in  connection  with, 
the  trustee's  duties  under  this  Order, 
Including  all  reasonable  fees  of  counsel 
and  other  expenses  incurred  in 
connection  with  the  preparation  for  or 
defense  of  any  claim,  whether  or  not 
resulting  in  any  liability,  except  to  the 
extent  that  such  losses,  claims,  damages, 
liabilities,  or  expenses  result  ft-om 
misfeasance,  negligence,  willful  or 
wanton  acts,  or  bad  faith  by  the  trustee. 

8.  Within  thirty  (30)  days  af^er 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court.  Respondents  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestitures  and  terminations 
required  by  this  Order. 

•  9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A  of  this 
Order. 


10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  Orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestitures  and 
terminations  required  by  this  Order. 

11.  The  trustee  shall  report  in  writing 
to  Respondents  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish  the 
divestitures  and  terminations. 

rv 

It  is  further  ordered  that,  Within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Respondents  have  fully 
complied  with  the  provisions  of 
Paragraph  II  of  this  Order  and  of  the 
Interim  Agreement  attached  as 
Appendix  I,  Respondents  shall  submit 
to  the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  or  have 
complied  with  those  provisions. 
Respondents  shall  include  in  their 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  substantive  contacts 
or  negotiations  for  complying  with 
provisions  of  Paragraph  II  of  this  Order, 
including  the  identity  of  all  parties 
contacted  or  that  have  contacted 
Respondents.  Respondents  also  shall 
include  in  their  compliance  reports 
copies  of  all  written  communications  to 
and  from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations,  concerning  the 
required  divestitures  and  terminations 
and  concerning  Respondents' 
compliance  with  the  Interim  Agreement. 

V 

It  is  further  ordered  that,  For  a  period 
beginning  on  the  date  this  Order 
becomes  final  and  ending  three  (3)  years 
after  all  the  divestitures  and 
terminations  required  by  Paragraph  n 
are  completed.  Respondents  shall  cease 
and  desist  from  acquiring,  without  the 
period  approval  of  the  Federal  Trade 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise  (A)  any  equity  or  other 
ownership  interest  in,  or  the  whole  or 
any  part  of  the  stock  or  share  capital  of 
QVC.  Paramount,  or  USA  Networks,  (B) 
assets  or  QVC  or  Paramount,  provided, 
however.  Respondents  may  acquire, 
without  prior  approval  of  the 
Commission,  assets  equal  in  value  to 
less  than  10%  of  the  market 
capitalization  value  of  QVC  or 
Paramount  within  a  12  month  period, 
and  provided,  further,  that  if  such  assets 


consist  of  stock,  share  capital  or  other 
equity  interest  of  any  subsidiary, 
affiliate,  partnership  or  joint  venture  of 
QVC  or  Paramount,  QVC  or  Paramount 
shall  no  longer  hold  any  stock,  share 
capital  or  other  equity  interest  in  such 
entity,  or  (C)  any  of  the  assets  of  USA 
Networks,  its  successors  and  assigns. 
For  purpose  of  this  Paragraph,  "market 
capitalization  value"  shall  be  equal  to 
the  number  of  outstanding  shares  of 
QVC  or  Paramount  muhiplied  by  the 
price  of  QVC  or  Paramount  stock  as  of 
the  date  such  asset  acquisition  is  signed. 
One  year  from  the  date  this  Order 
becomes  final  and  annually  thereafter 
until  the  expiration  of  the  three  (3)  year 
period.  Respondents  shall  file  with  the 
Federal  Trade  Commission  verified 
written  reports  of  their  compliance  with 
this  paragraph. 

VI 

It  is  further  ordered  that.  For  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Respondents,  Respondents 
shall  permit  any  duly  authorized 
representatives  of  the  Commission: 

(A)  Access,  during  office  hours  and  in 
the  presence  of  coimsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  Order;  and 

(B)  Upon  five  (5)  days  notice  to 
Respondents,  And  without  restraint  or 
interference  from  Respondents,  to 
interview  officers  or  employees  of 
Respondents,  who  may  have  counsel 
present,  regarding  such  matters. 

VII 

It  is  further  ordered  that.  Each 
Respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  such  respondent 
such  as  dissolution,  assignment,  or  sale, 
resulting  in  the  emergency  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  and  any 
other  change  that  may  affect  compliance 
obligations  arising  out  of  the  Order. 

VIII 

It  is  further  ordered  that.  Respondents 
shall  not  be  obligated  to  comply  with 
this  Order  if 

(A)  QVC  terminates  or  abandons  the 
attempted  acquisition  of  Paramount;  or 

(B)  QVC  does  not  acquire  more  than 
ten  (10)  percent  of  the  common  stock  of 
Paramount  within  twelve  (12)  months 
from  the  date  this  Order  becomes  final. 
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For  the  purposes  of  this  Order.  QVC 
will  be  deemed  to  have  terminated  or 
abandoned  the  attempted  acquisition  of 
Paramount  upon  the  withdrawal  of  any 
HSR  filing  with  respect  thereto. 

Appendix  I— Interim  Agreement 

This  Interim  Agreement  is  by  and 
between  Tele-Communications,  Inc. 
(hereinafter  'Ta*').  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware  with  its  principal 
office  and  place  of  business  at  5619  DTC 
Parkway.  Englewood.  CO  80111.  Liberty 
Media  Coiporation  (hereinafter  "LMC"). 
a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
with  its  principal  office  and  place  of 
business  at  8101  East  Prentice  Avenue, 
suite  500,  Englewood.  CO  80111.  and 
the  Federal  Trade  Commission  (the 
"Commission"),  an  independent  agency 
of  the  United  States  Government, 
established  under  the  Federal  Trade 
Commission  Act  of  1914, 15  U.S.C  41. 
et  seq,  (collectively,  the  "Parties"). 

Premises 

Whereas.  QVC  Network.  Inc.,  ("QVC") 
has  proposed  the  acquisition  by  cash 
tender  offer  of  51%  of  the  voting 
securities  of  Paramoimt 
Communications,  Inc.  ("Paramount"), 
(hereinafter  the  "Acquisition");  and 

Whereas.  LMC  presently  owns  22.3% 
of  the  voting  securities  of  QVC;  and 

Whereas.  TQ  and  LMC  have  proposed 
the  merger  of  their  businesses  by  the 
formation  of  a  new  corporation,  with  the 
new  corporation  becoming  the  parent  of 
both  TQ  and  Liberty;  and 

Whereas,  the  Commission  is  now 
investigating  the  proposed  Acquisition 
to  determine  if  it  would  violate  any  of 
the  statutes  enforced  by  the 
Commission;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("Consent  Agreement"),  the 
Commission  will  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached.  preser\lng  competition 
during  the  pwiod  prior  to  the  final 
acceptance  of  the  Consent  Agreement  by 
the  Commission  (after  the  60-day  public 
notice  period)  and  thereafter  until  the 
divestitures  and  terminations  required 
by  the  Consent  Agreement  are 
completed  or  at  other  such  time  as 
stated  in  the  Consent  Agreement,  there 
may  be  interim  competitive  harm,  and 
divestiture  resulting  from  any 
proceeding  chaUeaging  the  legality  of 


the  Acquisition  might  not  be  possible, 
or  might  be  less  than  an  effective 
remedy;  and 

Whereas.  TQ  and  LMC  entering  into 
this  Interim  Agreement  shall  in  no  way 
be  construed  as  an  admission  by  TQ 
and  LMC  that  the  Acquisition 
constitutes  a  violation  of  any  statute; 
and 

Whereas,  the  purposes  of  the  Interim 
Agreement  are  to  prohibit  TQ  and  LMC 
fi^rai  exercising  direction  and  control  of 
QVC  or  Paramount  and  to  prevent 
interim  harm  to  competition;  and 

Whereas,  TQ  and  LMC  understand 
that  no  act  or  transaction  contemplated 
by  this  Interim  Agreement  shall  be 
deemed  immune  or  exempt  from  the 
provisions  of  the  antitrust  laws  or  the 
Federal  Trade  Commission  Act  by 
reason  of  anything  contained  in  this 
Interim  Agreement. 

Now.  therefore,  the  Parties  agree, 
upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that  at  the  time 
it  accepts  the  Consent  Agreement  for 
pubUc  comment  it  will  grant  early 
termination  of  the  Hart-Scott-Rodino 
waiting  period  for  the  Acquisition,  as 
follows: 

1.  TQ  and  LMC  agree  to  execute  and 
be  bound  by  the  Agreement  Containing 
Consent  Order  to  which  this  Interim 
Agreement  is  attached; 

2.  TQ  and  LMC  agree  that  bom  the 
date  this  Interim  Agreement  is  signed 
until  the  first  of  the  dates  listed  in 
subparagraphs  2.a  through  2.d.  they  will 
comply  wi\h  the  provisions  of  this 
Interim  Agreement: 

a.  Ten  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Agreement  pursuant  to 
the  provisions  of  §  2.34  of  the 
Commission's  Rules; 

b.  120  days  after  publication  in  the 
Federal  Register  of  the  Consent 
Agreement,  unless  by  that  date  the 
Commission  has  finally  accepted  such 
Consent  Agreement; 

c.  The  day  after  the  divestitures  and 
terminations  required  by  the  Consent 
Agreement  have  been  satisfied;  or 

d.  The  day  after  the  requirements  of 
Paragraph  VIII  of  the  Consent 
Agreement  have  been  satisfied. 

3.  TCI  and  LMC  shall  not  (a)  exercise 
direction  of  or  control  over,  directly  or 
indirectly,  the  operations  or 
management  of  QVC  or  Paramount;  (b) 
exercise  any  voting  rights  or  agreements, 
directly  or  indirectly,  pursuant  to  LMC's 
ownership  in  QVC;  or  (c)  participate  in 
any  change  in  the  composition  of  the 
management  of  QVC  or  Paramount; 
provided,  however.  TQ  and  LMC  may 


vote  their  ownership  interests  in  QVOtn 
favor  of  QVC's  acquisition  of  Paramount 
and  the  transactions  providing  financing 
by  entities  other  than  TQ  and  LMC  for 
such  acquisition. 

4.  TCI  and  LMC  further  agree  that 
within  five  (5)  days  of  the  date  the 
Agreement  Containing  Consent  Order, 
to  which  this  Interim  Agreement  is  a 
part,  is  placed  on  the  public  record  (a) 
the  officers,  directors,  or  employees  of 
TQ  or  LMC  who  are  present  members 
of  the  Boards  of  Directors  of  QVC  or 
Paramount  will  resign  such  membership 
on  the  Boards  of  Directors  of  QVC  or 
Paramount,  and  (b)  that  no  officer, 
director,  or  employee  of  TCI  or  LMC 
vrill  serve  on  the  Boards  of  Directors  of 
QVC  or  Paramount. 

5.  TQ  and  LMC  waive  all  rights  to 
contest  the  validity  of  this  Interim 
Agreement. 

6.  For  the  purpose  of  determining  or 
seciu-ing  compliance  with  this  Interim 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  vvTitten 
request  with  reasonable  notice  to  TQ 
and  LMC  made  to  their  principal  office. 
TQ  and  LMC  shall  permit  any  duly 
authorized  representative  or 
representatives  of  the  Commission: 

a.  Access  during  the  office  hours  of 
TQ  and  LMC  and  in  the  presence  of 
counsel  to  inspect  and  copy  all  books. 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  imder 
the  control  of  TQ  or  LMC  relaUng  to 
compliance  with  this  Interim 
Agreement; 

D.  Upon  five  (5)  days  notice  to  TCI  or 
LMC;  and  without  restraint  or 
interference  from  it.  to  interview  officers 
or  employees  of  TQ  or  LMC.  who  may 
have  counsel  present,  regarding  any 
such  matters. 

7.  This  Interim  Agreement  shall  not 
be  binding  until  accepted  by  the 
Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  from  Tele- 
Commimications,  Inc.  ("TQ"),  and 
Liberty  Media  Corporation  ("LMC")  an 
agreement  containing  consent  order 
which  requires  TQ  and  LMC,  among 
other  things,  to  divest  all  of  their 
ownership  interests  in  QVC  Network. 
Inc.  ("QVC").  To  preserve  competition 
during  the  period  prior  to  final 
acceptance  of  the  consent  agreement  as 
well  as  until  final  divestitures  are 
completed,  the  consent  agreement  is 
accompanied  by  an  interim  agreement 
which  prohibits  TQ  and  LMC.  among 
other  things,  from  exercising  any 
direction  of  or  control  over  3ie 
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operations  or  management  of  QVC  or 
Paramount,  exercising  any  voting  rights 
or  agreements,  or  participating  in  any 
change  in  the  management  of  QVC  or 
Paramount.  The  agreement  and  consent 
order,  along  with  the  interim  agreement, 
are  designed  to  remedy  any 
anticompetitive  effiact  stemming  from 
the  proposed  acquisition  of  Paramount 
by  TQ  or  LMC  through  QVC. 

The  consent  agreement  and  interim 
agreement  have  been  placed  on  the 
pubhc  record  for  60  days  for  reception 
of  comments  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  pubUc  record. 
After  60  days,  the  Commission  will 
again  review  the  agreement  and 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  order 
contained  in  the  ao^ement. 

TQ  is  by  far  the  largest  cable 
television  multiple  system  operator 
("MSO")  in  the  United  States.  LMC,  its 
programming  affihate,  also  owns  cable 
television  systems  and  provides 
satellite-delivered  programming  services 
to  various  distribution  media  including 
cable  television.  Their  affiUated  cable 
systems  control  distribution  of  cable 
programming  to  about  25%  of  the  total 
cable  television  subscriber  base  in  the 
United  States.  TCI  or  LMC  also  hold 
substantial  stock  ownership  in  many 
popular  cable  television  programming 
networks,  including  The  Discovery 
Channel,  The  Learning  Channel,  Turner 
Broadcasting,  Request  Television.  Inc., 
Black  Entertainment  Television.  The 
Box,  Courtroom  TV,  Encore,  Starz,  The 
Family  Channel,  Home  Shopping 
Networks,  and  QVC. 

Paramount  is  a  major  Hollywood 
studio  and  its  businesses  include  the 
production  and  the  licensing  of  new 
theatrically  released  movies  for 
transmission  on  cable  television       ' 
channels  and  a  50%  ovraership  interest 
in  USA  Networks. 

According  to  the  Commission 
complaint  in  this  matter,  QVC 
commenced  a  cash  tender  offer  for  51% 
of  the  common  stock  of  Paramount.  If 
the  tender  offer  is  successful,  QVC 
intends  to  commence  a  second  step 
merger  under  which  each  remaining 
Paramount  share  would  be  exchanged 
for  approximately  1.5  QVC  common 
shares.  The  combined  value  of  both 
transactions  is  approximately  $10 
billion.  The  Commission  has  reason  to 
believe  that  the  acquisition,  if 
successful,  may  have  anticompetitive 
effects  and  be  in  violation  of  section  7 
of  the  Clajion  Act  and  section  5  of  the 
Federal  Trade  Commission  Act. 

The  draft  complaint  alleges  that  the 
acquisitions  of  Paramount  by  QVC  may 


substantially  lessen  competition  and 
tend  to  create  a  monopoly  in  the  market 
of  subscription  television  program 
distribution  to  consumers  and/or  in 
cable  premium  movie  channels. 
Specifically,  the  complaint  alleges  that 
the  purpose,  capacity,  tendency,  or 
effect  of  the  acquisition  may  be  to:  (1) 
Reduce  the  output  and  quality  of 
premium  movie  channels;  (2)  raise 
programming  fees  to  cable  operators;  (3) 
raise  cable  television  subscriber  fees  to 
consumers;  (4)  enhance  coordinated 
interaction  among  vertically  integrated 
MSOs;  and  (5)  increase  the  difficulty  of 
entry  into  the  provision  of  subscription 
television  programming  distribution. 
The  agreement  containing  consent 
order  attempts  to  remedy  the 
Commission's  competitive  concerns 
about  the  proposed  acquisition.  Under 
the  terms  of  the  consent  order,  TQ  and 
LMC  are  required,  among  other  things, 
to  divest  all  ownership  interest  in  QVC 
and  to  divest  or  terminate  all  their 
interest  in  aD  existing  agreements 
concerning  voting  of  any  shares  of  stock 
of  QVC.  Both  the  divestiture  of 
ownership  interests  and  the  divestiture 
or  termination  of  voting  interests  are  to 
be  made  within  18  months  from  the  date 
the  order  becomes  final.  Furthermore, 
the  divestitures  are  to  be  made  only  to 
an  acquirer  or  acquirers  and  in  a  manner 
that  receive  the  prior  approval  of  the 
Commission.  Divestitiire  of  some  or  all 
of  their  ownership  interests  or  voting 
interests  to  QVC  or  certain  other  named 
owners  of  QVC  will  not,  however, 
require  the  prior  approval  of  the 
Commission. 

In  addition,  the  agreement  containing 
consent  order  prohibits  TCI  and  LMC 
for  a  stated  period  from  entering  into 
any  agreements  with  QVC  or  Paramount 
that  grant  TQ  or  LMC  exclusive 
exhibition  rights  to  recently  released 
theatrical  motion  pictiues  after 
Paramount's  current  contract  with 
certain  other  parties  terminates. 

The  agreement  containing  consent 
order  also  prohibits  TCI  and  LMC  from 
acquiring,  directly  or  indirectly,  any 
equity  or  ownership  interest  in  QVC, 
Paramount  or  USA  Networks,  without 
the  prior  approval  of  the  Commission. 
The  prohibition  is  effective  for  a  period 
begiiming  fitim  the  date  the  order 
becomes  final  and  ending  three  (3)  years 
after  the  required  divestitiu'es  or 
termination  of  interests  are  completed. 

The  agreement  containing  consent 
order  provides  that  TQ  and  LMC  shall 
not  be  obligated  to  comply  with  the 
order  if:  (1)  QVC  terminates  or  abandons 
the  attempted  acquisition  of  Paramount; 
or  (2)  QVC  does  not  acquire  more  than 
ten  (10)  percent  of  the  common  stock  of 


Paramount  within  twelve  months  of  the 
date  the  order  becomes  final. 

The  interim  agreement's  purpose  is  to 
preserve  competition  diuing  the  period 
prior  to  the  final  acceptance  of  the 
consent  agreement  by  the  Commission 
(after  the  60-day  public  notice  period) 
and  thereafter  until  the  divestitures  and 
terminates  required  of  the  consent 
agreement  are  completed.  Consistent 
with  this  purpose,  the  interim 
agreement  prohibits  TQ  and  LMC  from: 
(1)  Exercising  any  direction  of  or 
control,  directly  or  indirectly,  over  the 
management  or  operations  of  QVC  or 
Paramount;  (2)  exercising  any  voting 
rights  or  agreements,  directly  or 
indirectly,  pursuant  to  LMC's 
ownership  in  QVC;  or  (3)  participating 
in  any  change  in  the  composition  of  the 
management  of  QVC  or  Paramount. 

In  addition,  the  interim  agreement 
provides  that  within  five  (5)  days  of  the 
date  the  agreement  containing  consent 
order  is  placed  on  the  public  record,  any 
officers,  directors,  or  employees  of  TQ 
or  LMC  who  are  present  members  of  the 
Board  of  Directors  of  QVC  or 
Paramount,  will  resign  as  members  of 
such  Boards  of  Directors.  Furthermore, 
no  officer,  director,  or  employee  of  TCI 
or  LMC  will  serve  on  the  Board  of 
Directors  of  either  QVC  or  Paramount. 

By  accepting  the  consent  order  subject 
to  final  approval,  the  Cdmmission 
anticipates  that  the  competitive 
problems  alleged  in  the  complaint  will 
be  resolved.  TTie  purpose  of  this 
analysis  is  to  invite  and  facilitate  public 
comment  concerning  the  consent  order. 
IT  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
an  proposed  order  or  in  any  way  to 
modify  their  terms. 
Donald  S.  Qark, 
Secretary. 

Dissenting  Statemenl  of  Commissioner  Mary 
L.  Azcuenaga 

On  the  basis  of  the  limited  investigation  to 
date,  although  there  are  plausible  theories  of 
harm,  we  lack  sufficient  information  to 
predict  with  any  confidence  that  the 
proposed  acquisition  is  likely  to  have 
anticompetitive  effects.  In  addition,  the 
proposed  order  may  inhibit  as  yet 
unexplored  procompetitive  effects,  and  it 
imposes  substantial  costs  of  divestiture  on 
the  respondents.  Finally,  assuming  a 
violation,  the  three-year  prior  approval 
clause  in  the  proposed  order  is  a  significant 
and  unjustified  departure  from  Conunission 
policy. 

I  dissent. 

Dissenting  Statement  of  Commissioner 
Deborah  K.  Owen 

The  willingness  of  the  respondents,  Tele- 
Communications.  Inc.  (TQ)  and  Liberty 
Media  Corporation,  to  sign  the  consent 
agreement  that  the  Commission  has 
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provisionally  accepted  today  abbreviated  the 
staffs  investigation  of  the  proposed 
acquisition  of  Paramount  by  QVC  To  say  that 
this  matter  has  not  been  fully  investigated  by 
the  Commission  would  be  generous. 

Serious  complaints  have  been  voiced  about 
this  combination,  many  similar  to  those 
raised  in  connection  with  the  proposed 
acquisition  of  an  interest  in  Showtime  by  TQ 
several  years  ago.  In  1990,  the  Commission, 
after  a  lengthy  investigation,  determined  to 
close  that  Investigation  without  action. 

Perhaps  the  issues  are  different  here;  or 
perhaps  there  have  b«en  significant  changes 
in  the  market  since  1990  which  would  affect 
the  antitrust  analysis.  Regrettably,  the  fruits 
of  our  truncated  investigation  provide  us 
with  little,  if  any.  basis  for  making  such 
determinations. 

In  1990.  in  an  unrelated  matter,  I  noted 
that  "(als  a  practical  matter,  consent  orders 
make  law."  Because,  as  the  Supreme  Court 
has  noted,  parties  may  be  motivated  by 
practical  reasons  (such  as  avoiding  the 
burdens  and  expense  of  adjudication,  and 
adverse  publicity),  rather  than  guilt  (which 
they  expressly  do  not  admit  in  signing  a 
consent  agreement),  their  consent  should  not 
justify  the  Commission's  issuance  of  a 
complaint  end  acceptance  of  an  order. 

[WJhere  the  Commission's  complaint  will 
not  be  subject  to  a  full  adjudication  of  the 
facts,  the  Commission  might  reasonably  wish 
to  base  its  charges  on  a  higher  quantum  of 
evidence  when  it  agrees  to  issue  a  consent 
agreement  for  public  comment,  rather  than 
just  a  complaint  •  *  •.  The  Commission 
should  require  evidence  based  as  much  as 
possible  on  objective,  empirical  data,  rather 
than  subjective  beliefs  *  *  *.' 

Such  evidence,  in  my  judgment,  is 
woefully  lacking  here. 

If  the  Commission,  in  its  rush  to  consent, 
has  failed  to  address  all  of  the  competitive 
issues  that  may  arise  from  this  combination, 
or  if  it  has  failed  to  adequately  remedy  the 
alleged  problems,  the  result  would  be  serious 
for  consumers.  It  would  be  equally  serious, 
in  my  view,  if  the  Commission  were  to 
hastily  pass  judgment,  in  the  absence  of 
adequate  evidence,  and  thereby  discourage 
otherwise  procompetibve  or  competitively 
neutral  conduct  by  these  respondents,  or 
others  who  look  to  the  Commission's  actions 
for  guidance,  and  unnecessarily  sully 
affected  reputations.  The  only  way  to  avoid 
either  of  these  undesirable  scenarios  would 
be  for  the  Commission  to  fully  investigate 
within  the  expedited  time  frame  provided 
under  the  Hart-Scott-Rodino  Act  to 
accommodate  the  needs  of  parties  to  cash 
tender  ofiers. 
.     To  summarize,  in  my  estimation,  there  has 
been  inadequate  investigation  into  the 
possible  anticompetiive  effects  of  this 
acquisition  to  provide  sufficient  basis  to 
determine  either  that  there  is  a  reason  to 
believe  thait  the  proposed  acquisition  violates 
the  Federal  Trade  Commission  Act  or  the 
Clayton  Act,  or  that  the  proposed  order 
adequately  remedies  any  such  alleged 


violation.  I  am  therefore  compelled  to  dissent 
from  the  consent  order  provisionally 
accepted  today. 

Statement  of  Conuniuioner  Dennii  A.  Yao 

Today  the  Conunission  has  provisionally 
accepted  a  proposed  consent  agreement  in 
this  matter. 

The  Commission's  review  of  this 
transaction,  and  our  previous  investigations 
in  this  industry,  have  revealed  a  number  of 
competitive  concerns  regarding  the 
relationship  of  Tele-Communications,  Inc.  to 
QVC  and  its  potential  impact  on  QVC's 
proposed  acquisition  of  Paramount 
Communications,  Inc.  This  proposed  consent 
completely  eliminates  those  concerns  by 
requiring  TCI  to  divest  itself  of  those 
interests.  Prolonging  the  investigation  is 
likely  to  have  consequences  on  the  free  play 
of  market  forces.  Because  the  proposed 
consent  eliminates  our  competitive  concerns, 
I  have  voted  in  favor  of  accepting  this 
proposed  consent  for  public  comment. 

(FR  Doc.  93-29281  Filed  11-29-93;  8:45  am] 
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>  Statement  of  Commissioner  Deborah  K.  Owen  in 
the  Matter  ofCPC  International.  Inc.,  File  No.  892- 
3176  Oune  11, 1990)  at  1-2.  citing  Fedml  Trade 
Comm.  versus  Standard  OH  Co.  of  California.  440 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Ckjnunittees  have  been 
filed  with  the  Library  of  Congress: 
Advisory  Commission  on  Childhood 
Vaccines.  HRSA  ATOS  Advisory 
Committee 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1026.  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue.  SE., 
Washington.  DC.  Copies  may  be 
obtained  from:  Ms.  Rosemary  Havill. 
Vaccine  Injury  Compensation  Program, 
Bureau  of  Health  Professions.  Room 
702. 6001  Montrose  Road,  Rockville, 
Maryland  20852,  Telephone  (301)443- 
6593  and  G.  Stephen  Bowen,  M.D., 
Associate  Administrator  for  AIDS,  Room 
14A-21.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  Telephone  (301)443-4588. 

Dated:  November  23, 1993. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 

Health  Resources  and  Services 

Administration. 

[FR  Doc.  93-29249  Filed  11-29-93;  8:45  am] 
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[PN2142] 

Rural  Health  Outreach  Grant  Program 

AGENCY:  Health  Resources  and  Services 

Administration,  PHS. 

ACTION:  Notice  of  availability  of  funds. 


SUMMARY:  The  Office  of  Rural  Health 
Policy.  Health  Resources  and  Services 
Administration  (HRSA).  announces  that 
applications  are  being  accepted  for 
Rural  Health  Outreach  Demonstration 
Grants  to  expand  or  enhance  the 
availability  of  essential  health  services 
in  rural  areas.  Awards  will  be  made 
from  funds  appropriated  under  Pub.  L. 
103-112  (HHS  Appropriation  Act  for  FY 
1994).  Grants  for  these  projects  are 
authorized  under  Section  301  of  the 
Public  Health  Ser\'ice  Act. 
NATIONAL  HEALTH  OBJECTIVES  FOR  THE 
YEAR  2000:  The  Public  Health  Service 
(PHS)  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  priority  areas.  The  Rural  Health 
Outreach  program  is  related  to  the 
priority  areas  for  health  promotion, 
health  protection  and  preventive 
services.  Potential  appHcants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
C)  or  Healthy  People  (Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 
FUNDS  AVAILABLE:  Appropriations  for  FY 
1994  included  $24.8  million  to  support 
Outreach  grants.  Of  this  amount,  it  is 
anticipated  that  $18  million  will  be 
available  to  support  new  outreach 
grants.  The  Office  of  Rural  Health  Policy 
would  expect  to  make  approximately  90 
new  awards  for  one  year  budget  periods. 
The  budget  period  for  new  projects  will 
begin  July  1. 1994. 

Indiviaual  grant  awards  under  this 
notice  will  be  limited  to  a  total  amount 
of  $300,000  (direct  and  indirect  costs) 
per  year.  Applications  for  smaller 
amounts  are  encouraged.  Applicants 
may  propose  project  periods  for  up  to 
three  years.  It  is  expected  that  the 
average  grant  award  will  be 
approximately  $180,000  for  the  first 
year.  However,  applicants  are  advised 
that  continued  funding  of  grants  beyond 
the  one  year  period  covered  by  this 
announcement  is  contingent  upon  the 
appropriation  of  fimds  for  the  program 
and  assessment  of  grantee  performance. 
No  project  will  be  supported  for  more 
than  three  years. 

DATE:  Applications  for  the  program  must 
be  received  by  the  close  of  business  on 
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March  11, 1994.  Completed  applications 
must  be  sent  to  the  Office  of  Grants 
Management  at  the  address  shown 
below. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(a)  received  on  or  before  the  deadline 
date:  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  pro»:essing.  Applicants  must 
obtain  a  legible  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  in  heu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  applications  wiil  be  returned  to  the 
sender. 

ADDRESS:  All  application  materials 
should  be  sent  to:  Opal  McCarthy, 
Bureau  of  Primary  Health  Care,  East 
West  Building,  11th  Floor,  4350  East 
West  Highway.  Rockviile.  Maryland 
20857,  (301)  594-4260. 

The  standard  application  form  and 
general  instructions  for  completing 
apphcations  (Form  PHS-5161-l,  0MB 
#0937-0139)  have  been  approved  by  the 
Office  of  Management  and  Budget, 
Requests  for  grant  application  kits  and 
additional  information  regardi.ng 
business  or  fiscal  issues  should  be 
directed  to  the  Office  of  Grants 
Managemanl  at  the  above  address. 
FOR  FURTHER  INFORMATION  COWTACT: 
Requests  for  ta«:hnical  or  programmatic 
information  on  this  announcement 
should  be  directed  to  Eileen  Holloran. 
Office  of  Rural  Health  Policy,  room  9- 
05,  Parklawn  Building.  5600  P'ishers 
Lane,  Rockviile.  Maryland  20857.  (301) 
443-0835. 

SUPPLEMENTARY  INFORMATION: 

The  purpose  of  the  program  is  to 
support  projects  that  demonstrate  new 
and  innovative  models  of  outreach  and 
health  care  services  dehvery  in  rural 
areas  that  lack  basic  health  services. 
Grants  will  be  awarded  either  for  the 
direct  provision  of  health  services  to 
rural  populations,  that  are  not  currently 
receiving  them,  or  to  enable  access  to 
and  utilization  of  existing  services. 

Apphcants  may  propose  projects  to 
address  the  needs  of  a  wide  range  of 
rural  population  groups  including  the 
poor,  the  elderly,  the  disabled,  pregnant 
wombn,  infants,  adolescents,  rural 
minority  populations,  and  rural 
populations  with  special  health  care 
needs.  Proiects  should  be  responsive  to 
the  special  cultural  and  linguistic  needs 
of  specific  populations. 

A  central  goal  of  the  demonstration 
program  is  to  develop  new  and 
innovative  models  for  more  effective 
integration  and  coordination  of  health 
services  in  rural  areas.  It  is  hoped  that 


aoaie  of  these  models  will  prove 
significant  in  solving  rural  health 
problems  throughout  the  country.  In 
order  to  better  integrate  the  provision  of 
health  services  in  rural  areas, 
participation  in  the  program  requires 
the  formation  of  consortium 
arrangements  among  three  or  more 
separate  and  distinct  entities  to  carry 
out  the  demonstration  projects.  A 
consortium  must  be  composed  of  three 
or  more  health  care  organizations,  or  a 
combination  of  three  or  more  health 
care  and  social  service  organizations, 
bidividual  members  of  a  consortium 
might  include  such  entities  as  hospitals, 
public  health  agencies,  home  health 
providers,  mental  health  centers, 
substance  abuse  service  providers,  rural 
health  chnics,  social  service  agencies, 
health  profession  schools,  local  school 
districts,  emergency  service  pro\'iders, 
community  and  migrant  health  centers, 
civic  organizations,  etc.  Strong 
consortium  arrangements  are  required. 
The  roles  and  responsibilities  of  each 
member  organization  must  be  cloarly 
defined.  Each  member  must  contribute 
significantly  to  the  goals  of  the  project. 
Applications  where  consortium 
members  do  not  have  a  major 
contributing  role  will  not  be  supported. 
Applicants  are  encouraged  to  develop 
projects  to  address  specific  areas  of  need 
in  their  communities.  Need  can  be 
established  through  a  formal  needs 
assessment  or  by  population  specific 
demographic  data.  Examples  of  areas  of 
focus  include  but  are  not  limited  to: 

1.  The  creation  of  new  networks  of 
providers  to  deliver  ambulatory  health 
and/or  mental  health  and  substance 
abuse  services  in  Health  Professions 
Shortage  Areas  and  in  underserved 
frontier  areas. 

2.  Projects  to  integrate  rural 
emergency  medical  services  providers 
into  regional  systems  of  care. 

3.  Projects  that  utilize 
telecommunications  techniques  to  link 
rural  providers  and  rural  health  care 
facilities  with  larger  and  more 
specialized  institutions. 

4.  Projects  that  develop  new  networks 
of  primary  care  providers  and  public 
health  organizations  to  address  such 

Eroblems  as  infant  mortality,  adolescent 
ealth,  mental  health,  etc. 

5.  Projects  that  link  private  and  public 
health  providers  to  enhance  the  health 
and  safety  of  farmere,  farm  families,  and 
migrant  and  seasonal  farm  workers 
through  direct  services. 

6.  Injects  that  address  the  needs  of 
rural  minority  populations. 

7.  Projects  which  addresi  the  special 
needs  of  communities  affected  by  floods 
or  other  natural  disasters. 


Eligible  Applicaats 

All  public  and  private  entities,  both 
nonprofit  and  for-profit  may  participate 
as  membera  of  a  consortium 
arrangement  as  described  above. 
However,  a  grant  award  will  be  made  to 
only  one  entity  in  a  consortium.  Tlie 
grant  recipient  must  be  a  nonprofit  or 
pubhc  entity  which  meets  one  of  the 
three  requirements  stated  below. 

(1)  The  applicant  is  located  outside  of 
a  Metropolitan  Statistical  Area  as 
defined  by  the  Office  of  Management 
and  Budget.  A  list  of  the  cities  and 
counties  that  are  designated  as  being 
within  a  Metropolitan  Statistical  Area 
will  be  included  with  the  application 
kit. 

(2)  The  apphcant  is  located  in  a  rural 
census  tract  of  one  of  the  counties  listed 
in  appendix  I  to  this  announcement. 
Although  each  of  these  counties  is  a 
Metropolitan  Statistical  Area,  or  part  of 
one,  large  parts  of  the  counties  are  rural. 
Organizations  located  in  these  rural 
areas  are  eligible  for  the  program.  Rural 
portions  of  these  counties  have  been 
identified  by  census  tract  since  this  is 
the  only  way  we  have  found  to  clearly 
differentiate  them  finm  urt>an  areas  in 
the  large  counties.  Appendix  I  provides 
a  list  of  these  census  tracts  for  each 
county.  Appendix  IT  includes  the 
telephone  numbers  for  regional  offices 
of  the  Census  Bureau.  Applicants  may 
call  these  offices  to  determine  the 
census  tract  in  which  they  are  located. 

(3)  The  applicant  is  an  organization 
that  is  constituted  exclusively  to 
provide  services  to  migrant  and  seasonal 
farmworkers  in  rural  areas  and  is 
sunported  under  section  329  of  the 
Pubhc  Health  Service  Act  These 
organizations  are  eUgible  regardless  of 
the  urban  or  rural  location  of  their 
administrative  headquartera. 

Apphcants  bom  the  50  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Territories  of  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Republic  of  Palau),  the  Compact  of  Free 
Association  Jurisdictions  of  the 
RepubHc  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia  are 
eligible  to  apply. 

Applications  from  organizations  that 
do  not  meet  one  of  the  three 
requirements  described  above  will  not 
be  reviewed.  Current  Rural  Health 
Outreach  grantees  who  are  in  the  last 
year  of  their  projects  may  not  reapply 
for  funds  to  support  the  same  project. 
Any  new  application  must  have  a 
different  focus  firom  the  project  that  is 
currently  being  funded. 
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Review  Consideration 

Grant  applications  will  be  evaluated 
on  the  basis  of  the  following  criteria: 

(1)  The  extent  to  which  the  applicant 
has  proposed  a  new  and  innovative 
network  of  providers  to  bring  new 
services  into  rural  areas  or  strengthen 
existing  services. 

(2)  The  extent  to  which  the  proposed 
project  would  be  capable  of  replication 
in  rural  areas  with  similar  needs  and 
characteristics  and  the  applicant's  plan 
for  disseminating  information  about  the 
project. 

(3)  The  extent  to  which  the  applicant 
has  justified  and  documented  the 
need(s)  for  the  project  and  developed 
measurable  goals  and  objectives  for 
meeting  the  need(s). 

(4)  T^e  extent  to  which  the  apphcant 
has  clearly  defined  the  roles  and 
responsibilities  for  each  member  of  the 
consortium  and  developed  a  workable 
plan  for  managing  the  consortium's 
activities. 

(5)  The  reasonableness  of  the  budget 
proposed  for  the  project. 

(6)  The  level  of  local  commitment  and 
involvement  with  the  project,  including 
the  extent  of  cost  participation  by  the 
applicant  and/or  other  organizations, 
and  the  extent  to  which  the  project  vnll 
contribute  to  enhancing  the  local 
economy. 

(7)  The  feasibility  of  plans  to  continue 
the  project  after  federal  grant  support  is 
completed. 

(8)  The  strength  of  the  applicant's 
plan  for  evaluating  the  project. 

The  HRSA  hopes  to  expand  the 
outreach  program  into  geographic  areas 
not  cxirrently  served  by  the  program. 
Consequently,  HRSA  will  consider 
geographic  coverage  when  deciding 
which  approved  applications  to  fund. 

Other  Information 

Grantees  will  be  required  to  use  at 
least  85  percent  of  the  total  amoimt 
awarded  for  outreach  and  care  services 
as  opposed  to  administrative  costs. 
More  than  50  percent  of  the  funds 
awarded  must  be  spent  in  rural  areas. 
&ant  funds  may  not  be  used  for 
purchase,  construction  or  renovation  of 
real  property  or  to  support  the  delivery 
of  inpatient  services.  TTiis  is  a 
demonstration  program  that  will  not 
support  projects  that  are  solely  or 
predominantly  designed  for  the 
purchase  of  equipment  or  vehicles. 

Applicants  are  advised  that  the 
narrative  description  of  their  program 
and  the  budget  justification  may  not 
exceed  40  pages  in  length.  Applications 
that  exceed  the  40  page  limit  for  the 
program  narrative  and  budget 
justification  will  not  receive 
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consideration.  All  applications  must  be 
typewritten  and  clearly  legible.  Margins 
must  be  no  less  than  Vx"  on  all  sides. 

Public  Health  System  Impact  Statement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget— #0937-0195.  Under  these 
requirements,  the  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  non-governmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  healtii 
agencies  in  the  area{s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  {SF  424) 

b.  A  simunary  of  the  project  not  to 
exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

Executive  Order  12372 

The  Rural  Health  Outreach  Grant 
Program  has  been  determined  to  be  a 
program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergoverrmiental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  federally-recognized  Indian 
tribal  govenmients)  should  contact  their 
State  Single  Point  of  Contact  (SPOCs),  a 
list  of  which  will  be  included  in 
application  kit,  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
tile  SPOC  of  each  affected  State.  All 
SPOC  recommendations  should  be 
submitted  to  Opal  McCarthy,  Office  of 
Grants  Management,  Bureau  of  Primary 
Health  Care,  East  West  Building.  11th 
Floor.  4350  East  West  Highway. 


Rockville,  Maryland  20857.  (301)  594- 
4260,  The  due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  for  new  and 
competing  awards.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  for  State  process 
recommendations  it  receives  after  that 
date,  (see  Part  148,  Intergovernmental 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements. 

State  Offices  of  Rural  Healtii: 
Applicants  are  asked  to  contact  their 
State  Office  of  Rural  Health  for 
information  about  other  outreach  grants 
in  their  State  and  technical  assistance  in 
the  preparation  of  applications.  The 
State  Office  should  be  contacted  before 
an  apphcation  is  prepared.  A  list  of 
State  Offices  of  Rural  Healtii  will  be 
provided  with  the  application. 

(0MB  Catalog  of  Federal  Domestic  Assistance 
number  is  93.912) 

Dated:  October  15, 1993. 
WiUiam  A.  Robinson. 
Acting  AdrrdnistraXoT. 

Appendix  I 

*  Census  tract  numbers  are  shown 
below  each  county  name. 

State 

County 
Tract  Number 
Alabama 
Baldwin 

0101 
0102 
0106 
0110 
0114 
0115 
0116 

Mobile 

0059 
0062 
0066 
0072.02 

Tuscaloosa 
0107 

Arizona 

Maricopa 

0101 

0405.02 

0507 

0611 

0822.02 

5228 

7233 

Pima 
0044.05 
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0048 
0049 

CalifbrnU 

Butte 

0024 
0025 
0026 
0027 
0028 
0029 
0030 
0031 
0032 
0033 
0034 
0035 
0036 

El  Dorado 

0301.01 

0301.02 

0302 

0303 

0304.01 

0304.02  " 

0305.01 

0305.02 

0305.03 

0306 

0310 

0311 

0312 

0313 

0314 

0315 

Fresno 

0040 

0063 

0064.01 

0064.03 

0065 

0066 

0067 

0068 

0071 

0072 

0073 

0074 

0077 

0078 

0079 

0080 

0081 

0082 

0083 

0084.01 

0084  02 

Kem 

0033.01 

0033.02 

0034 

0035 

0036 

0037 

0040 

0041 
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0042 

0043 

0044 

0045 

0046 

0047 

0048 

0049 

0050 

0051.01 

0052 

0053 

0054 

0055.01 

0055.02 

0058 

0057 

0058 

0059 

0060 

0061 

0063 

Los  Angeles 

5990 

5991 

9001 

9002 

9004 

9012.02 

9100 

9101 

9108.02 

9109 

9110 

9200.01 

9201 

9202 

9203.03 

9301 

Monterey 

0109 

0112 

0113 

0114.01 

0114.02 

0115 

Placer 

0201.01 

0201.02 

0202 

0203 

0204 

0216 

0217 

0219 

0220 

Riverside 

0421 

0427.02 

0427.03 

0429 

0430 

0431 

0432 

0444 


0452.02 

0453 

0454 

0455 

0456.01 

0456.02 

0457.01 

0457.02 

0458 

0459 

0460 

0461 

0462 

San  Bernardino 

0089.01 

0089.02 

0090.01 

0090.02 

0091.01 

0091.02 

0093 

0094 

0095 

0096.01 

0096.02 

0096.03 

0097.01 

0097.03 

0097.04 

0098 

0099 

0100.01 

0100.02 

0102.01 

0102.02 

0103 

0104.01 

0104.02 

0104.03 

0105 

0106 

0107 

San  Diego 

0189.01 

0189.02 

0190 

0191.01 

0208 

0209.01 

0209.02 

0210 

0212.01 

0212.02 

0213 

San  Joaquin 

0040 

0044 

0045 

0052.01 

0052.02 

0053.02 

0053.03 

0053.04 

0054 

0055 

Santa  Barbara 
0018 
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0019.03 
Santa  Clara. 

5117.04 
5118 
5125.01 
5127 

Shasta 

0126 
0127 
1504 

Sonoma 

1506.04 

1537.01 

1541 

1542 

1543 

Stanislaus 

0001 

0002.01 

0032 

0033 

0034 

0035 

0036.05 

0037 

0038 

0039.01 

0039.02 

Tulare 

0002 

0003 

0004 

0005 

0006 

0007 

0026 

0028  # 

0040 

0043 

0044 

Ventura 

0001 
0002 
0046 
0075.01 

Colorado 

Adams 

0084 

0085.13 

0087.01 

El  Paso 

0038 

0039.01 

0046 

Larimer 

0014 

0017.02 

0019.02 

0020.01 

0022 


Pueblo 

0028.04 

0032 

0034 

Weld 

0019.02 

0020 

0024 

0025.01 

0025.02 

Florida 

Collier 

0111 

0112 

0113 

0114 

Dade 

0115 

Marion 

0002 

0004 

0005 

0027 

Osceola 

0401.01 

0401.02 

04C2.01 

0402.02 

0403.01 

0403.02 

0404 

0405.01 

0405.02 

0405,03 

0405.05 

0406 

Palm  Beach 

0079.01 

0079.02 

0080.01 

0080.02 

0081.01 

0081.02 

0082.01 

0082.02 

0082.03 

0083.01 

0083.02 

Polk 

0125 

0126 

0127 

0142 

0143 

0144 

0152 

0154 

0155 

0156 

0157 

0158 

0159 

0160 

0161 


Kansas 

Butler 

0201 

0203 

0204 

0205 

0209 

Louisiana 

Rapides 
0106 
0135 
0136 

Terrebonne 

0122 

0123 

Minnesota 

St.  Louis 

0105 

0112 

0113 

0114 

0121 

0122 

0123 

0124 

0125 

0126 

0127 

0128 

0129 

0130 

0131 

0132 

0133 

0134 

0135 

0137.01 

0137.02 

0138 

0139 

0141 

0151 

0152 

0153 

0154 

0155 

Stearns 

0103 

0105 

0106 

0107 

0108 

0109 

0110 

0111 

Montana 

Cascade 

0105 

Yellowstone 

0015 

0016 
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0019 

Nevada 

Clark 

0057 
0058 
0059 

Washoe 

0031.04 

0032 

0033.01 

003302 

003304 

0034 

New  Mexico 

Dona  Ana 

0014 
0019 

Santa  Fe 

0101 
0102 
0103.01 

New  York 

Herkimer 

0101 

0105.02 

0107 

0108 

0109 

0110.01 

0110.02 

0111 

0112 

0113.01 

North  Dakota 

Burleigh 

0114 
0115 

Grand  Forks 

0114 
0115 
0116 
0118 

Morton 

0205 

Oklahoma 

Osage 

0103 
0104 
0105 
0106 
0107 
0108 

Oregon 

Clackamas 

0235 
0236 
0239 
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0240 
0241 
0243 

Jackson 

0024 
0027 

Lane 

0001 

0005 

0007.01 

0007.02 

0008 

0013 

0014 

0015 

0016 

Pennsylvania 

Lycoming 

0101 
0102 

South  Dakota 

Pennington 

0116 
0117 

Texas 

Bexar 

1720 
1821 
1916 

Brazoria 

0606 

0609 

0610 

0611 

0612 

0613 

0614 

0615 

0616 

0617 

0618 

0619 

0620.01 

0620.02 

0621 

0622 

0623 

0624 

0625.01 

0625.02 

0625.03 

0626.01 

0626.02 

0627 

0628 

0629 

0630 

0631 

0632 

Harris 
0354 


0544 
0546 

Hildalgo 

0223 
0224 
0225 
0226 
0227 
0228 
0230 
0231 
0243 

Washington 

Benton 

0116 
0117 
0118 
0119 
0120 

Franklin 

0208 

King 

0327 
0328 
0330 
0331 

Snohomish 

0532 
0536 
0537 
0538 

Spokane 

0101 

0102 

0103.01 

0103.02 

0133 

0138 

0143 

Whatcom 

0110 

Y'akima 

0018 
0019 
0020 
0021 
0022 
0023 
0024 
0025 
0026 

Wisconsin 

Douglas 

0303 

Marathon 

0017 
0018 
0020 
0021 
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0022 
0023 

Wyoming 

Lararrtie 

0016 
0017 
0018 

Appendix  II 

Bureau  of  the  Census  Regional 
Information  Service 

Atlanta,  GA    404-730-3957 
Alabsnia,  Florida,  Georgia 
Boston.  MA    617-565-7078 
Connecticut,  Maine,  Massachusetts, 
N«w  Hampshire.  Rhode  Island, 
Vermont,  Upstate  New  York 
Charlotta,  NC    704-344-6144 
Kentucky,  North  Carolina,  Sowth 
Carolina,  Tennessee,  Virginia 
ChiceflO,  IL    708-409-4617 

Illinois,  Indiana,  Wisconsin 
Dallas.  TX    214-767-7105 

Louisiana.  Mississippi,  Tefxas 
Denver.  CO    303-969-7750 
Arizona,  Colorado,  Nebraska.  New 
Mexico,  North  Dakota.  South 
Daikota,  Utah.  Wyoming 
DetroitiMI    313-354-4654 

Micll^an,  Ohio,  West  Virginia 
KansasiGty,  KS    913-23&-3711 
Arkansas,  Iowa,  Kansas,  Missouri, 
Ne'v*  Mexico,  Oklahoma 
Los  Ange  les.  CA    81 8-904-6339 

California 
New  York.  NY    212-264-4730 
Brooklyn.  Bronx,  Manhattan,  Queens. 
Stf(ten  Island,  Nassau  Co.,  Orange 
Co,.  Suffolk  Co..  Rockland  Co.. 
VV4stchester  Co. 
Philadelphia.  PA    215-597-8313 
DelawarK,  District  of  Columbia. 
Majrj'Iand,  New  Jersey, 
Pei^nsylvania 
Scattle.jWA    206-728-5314 
Idaho.  Montana.  Nevada,  Oregon, 
Washington 

|FR  DocJ  93-29250  Filed  11-29-93;  &;45  am] 
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DEPARTMENST  OF  H0USlf4G  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-93-3603;  FR-3506-N-Q2] 

Statutority  Mandated  Designation  of 
Quaiified  Census  Tracts  and  Difficult 
Davelopment  Areas  for  Section  42  of 
the  Intehtai  Revenue  Code  of  1986 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice;  clarification. 


SUMMAfm  On  April  15, 1993  (58  FR 
19704),  the  Department  published  in  the 


Federal  Register,  a  notice  designating 
Qualified  Census  Tracts  and  Difficult 
Development  Areas  under  section  42  of 
the  Internal  Revenue  Code  of  1988  (the 
"Code").  This  document  amends  the 
effective  date  for  that  notice  by 
establishing  criteria  under  which  areas, 
designated  in  a  notice  published  aa 
Stjptembw  16. 1991  (56  FR  46826)  as  a 
qualified  census  tract  or  a  difficult 
development  area  but  no  Imiger 
designated  in  the  notice  published  on 
April  15, 1993,  will  be  treated  as  located 
in  a  qualified  cmsus  tract  or  difficult 
development  area. 
Fbn  FURTHER  INFORMATION  COtfTACT: 
Frederick ).  Eggers,  Deputy  Assistant 
Secretary  for  Economic  Affairs,  Office  of 
Policy  Etevelopment  and  Research. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410.  telephone  (202) 
703-3080.  A  telecommunica'ions  device 
for  deaf  persons  [TDD)  is  available  at 
(202)  708-9300.  (These  are  not  toll-free 
telephone  numbers.) 
SUPPtaiENTARY  MFDRMATION:  On  April 
15, 1993.  the  Department  of  Housing 
and  Urban  Development  ("HUD") 
published  a  notice  (58  FR  19704) 
designating  Qualified  Census  Tracts  and 
Difficult  Development  Areas  under 
section  42  of  the  bitemal  Revenue  Code 
of  1986  (the  "Code").  This  document 
amends  the  April  15, 1993  Notice  by 
establishing  cnteria  under  which  areas, 
designated  in  a  notice  published  on 
September  16.  1991  (56  FR  46826)  as  a 

3uaiified  census  tract  or  a  difficult 
evelopment  area  but  no  longer 
designated  in  tlie  notice  published  on 
April  15, 1993,  will  be  treated  as  located 
in  a  qualified  census  tract  or  difficuh 
development  area. 

I.  Except  as  set  forth  in  paragraph  n 
of  this  Notice,  the  effective  date  of  the 
revised  designations  of  qualified  census 
tracts  and  difficult  development  areas 
for  purposes  of  section  42  of  the  Code, 
as  published  in  the  April  15,  1993 
Federal  Register  remains  unchanged, 
eg  .  except  as  noted  below,  the  effective 
date  is  for  allocations  of  credit  made  on 
oraftei  April  1.1993. 

n.  Buildings  or  projects  located  in 
qualified  census  tracts  and/or  difficult 
development  areas  designated  pursuant 
to  the  Notice  published  in  the  Federal 
Register  on  September  16, 1991  (but 
which  areas  are  no  longer  so  designated 
under  the  April  15. 1993  NoUce)  that 
receive  allocations  of  credit  on  or  before 
December  31, 1993,  including 
allocations  made  prior  to  the  date  of  this 
Notice,  will  be  treated  as  being  located 
in  a  quahfied  census  tract  and/or 
difficult  development  area  imder  the 
April  15, 1993  designation,  provided 


'  that  the  housing  credit  agency  certifies 
to  the  Secretary  of  HUD  that: 

A.  On  or  before  April  15, 1993,  the 
agency  received  an  application  for  an 
allocation  of  credit  for  the  building  or 
project;  and 

B.  On  or  before  May  31, 1993.  the 

agency  made  a  determiiiation  under 
section  42(m)(2)  of  the  Code  that  an 
eligible  basis  increase  under  section 
42(d)(5)(C)  was  neces.sary  for  the 
financial  feasibility  of  the  project  and  its 
viability  as  a  qualified  low-income 
housing  project  throughout  the  credit 
period.  A  building  described  in  section 
42(h)(4)  of  the  Code  (i.e..  certain 
buildings  financed  with  the  proceeds  of 
tax-exempt  bonds)  and  located  in 
qualified  census  tracts  and/or  difficuh 
development  areas  designated  pursuant 
to  the  Notice  published  in  the  Federal 
Register  on  September  16, 1991  (but 
which  areas  are  no  longer  so  designated 
under  the  April  15, 1993  Notice),  will  be 
treated  as  being  located  in  a  qualified 
census  tract  and/or  difficuh 
development  area  under  the  April  15, 
1993  designation  if  the  governmental 
unit  that  issued  the  bonds  certifies  to 
the  Secretary  of  HUD  that: 

1.  The  bonds  were  issued  prior  to  July 
1,1992;  and 

2.  On  or  before  May  31. 1993  it  made 
a  determination  under  section 
42(m)(2)(D)  that  an  eligible  basis 
increase  under  section  42(d)(5)(C)  was 
necessary  for  the  financial  feasibility  of 
the  project  and  its  \iabiliiy  as  a 
qualified  low-income  housing  project 
throughout  the  credit  period. 

ni.  Housing  credit  agencies  and 
governmental  units  should  submit 
certifications  to  Frederick  J.  Eggers. 
Deputy  Assistant  Secretary  for 
Economic  Affairs,  room  8204, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW  . 
Washington,  DC  20410. 

FUTURE  DESIGNATtONS:  HUD  anticipates 
that  it  will  next  designate  qualified 
census  tracts  and  diifioih  development 
areas  in  September  or  October  of  1994, 
to  be  effective  January  1.  1995.  The  next 
designation  of  difficuh  development 
areas  will  be  the  first  to  fully  use  the 
1990  Censtis  data  and  new  definitions  of 
metropolitan  statistical  areas  issued  by 
the  Office  of  Management  and  Budget. 
The  next  designation  of  quahfied  census 
tracts  will  involve  only  those  changes 
rosuhing  from  the  new  definitions  of 
metropoUtan  statistical  areas.  The 
changes  in  qualified  census  tract 
designations  are  expected  to  be  few. 
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Dated:  November  19, 1993. 
Henry  G.  CinMTOs, 
Secretary. 

IFR  Doc  93-29228  Filed  11-29-93;  8:45  ami 
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and  addresses  of  the  award  winners  and 
the  amount  of  the  awards. 
DATED:  November  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  D.  Rattley,  Director  of 
Construction,  RehabiUtation  and 
Maintenance,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW,  room  4138,  Washington.  DC 
20410.  Telephone  (202)  708-1800  (This 
is  not  a  toll-free  number).  Hearing  or 
speech  impaired  individuals  may  call 
HUD'S  TDD  number  1-800-877-TDDY. 
which  is  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
revitalize  severely  distressed  or  obsolete 
public  housing  developments.  The 
activities  in  the  program  included 
funding  of  the  capital  costs  of  major 
reconstruction,  rehabilitation  and  other 
physical  improvements,  the  provision  of 
replacement  housing,  management 
improvements,  planning  and  technical 
assistance,  implementation  of 
community  services  programs  and 
supportive  services  or  the  planning  of 
such  activities. 

The  1993  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 

URBAN  REVITALIZATION  DEMONSTRATION  (URD)  FY  1993  IMPLEMENTATION  AND  PLANNING  GRANT  APPUCATIONS 

Selected  to  Participate 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[DocVet  No.  N-93-3557;  FR-3412-»M)51 

Announcement  of  Funding  Awards  for 
the  Urban  Revitalization 
Demonstration 

AGENCY:  Office  of  the  Assistant 
Secretary  ^r  Public  and  Indian 
Housing,  HUD. 

ACTION:  Aimouncement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Urban  RevitaUzation  Demonstration. 
This  announcement  contains  the  names 


competition  announced  in  a  Federal 
Register  Notice  pubUshed  on  January  5, 
1993.  at  58  FR  436  (a  revised  Notice  was 
pubUshed  on  March  29. 1993,  at  58  FR 
16590). 

The  Urban  RevitaUzation 
Demonstration  grants,  totaling  $300 
million,  will  enable  15  housing 
authorities  to  begin  the  process  of 
revitalizing  severely  distressed  or 
obsolete  public  housing  developments 
in  both  planning  and  implementation 
categories.  Recipients  were  chosen  in  a 
national  competition  under  selection 
criteria  announced  in  the  March  29, 
1993  NOFA. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
Department  is  pubUshing  the  names, 
addresses,  and  amount  of  those  awards, 
as  set  out  at  the  end  of  this  Notice. 

Dated:  November  23. 1993. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 


PHAName 


Mr.  David  Gllmofe,  Executive  Director,  City  o*  Mil- 
waulcee  Housing  Auttionty,  120  Sixth  Avenue 
Seattle,  WA  98109. 

Mr.  David  Cortiella.  Administrator.  City  of  Boston 
Housing  Authoftty,  52  Chauncy  Street,  Boston 
MA  021 11-2302. 

Mrs.  Sally  Hemandez-Pinlero,  Chairperson,  City  of 
New  Yofic  Housing  Authority,  250  Broadway 
New  Vortc.  NY  10007. 

Mr.  Comeli  Scott  Acting  Executive  Director,  City  of 
New  Haven  Housing  Auttiority,  360  Orange 
Street,  New  Haven,  CT  06509. 

Hon.  Robert  E.  Larsen,  Magistrate— Special  Mas- 
ter, The  Kansas  City  Missouri  Housing  Authority, 
811  Grande  Avenue,  Kansas  City,  MO  64106. 

City  of  San  Frandsco  Housing  Authority,  440  Turk 
Street,  San  Francisco,  CA  94102. 

Mr.  Harrison  Shanrxxi,  Exedutive  Director,  City  of 
Charlotte  Housing  Authority,  P.O.  Box  36795 
Charlotte,  NC  26236. 

Ms.  Claire  Freernan,  Executive  Director,  The  Cuya- 
hoga Metropolitan  Housing  Authority,  1441  W. 
25th  Street,  Cleveland.  OH  44113-^101. 

Mr.  Ricardo  Diaz.  Executive  Director,  City  of  Mil- 
waukee Housing  Authority,  P.O.  Box  324  Mil- 
waukee, Wl  53201. 

Mr.  Robert  Jenkins,  Executive  Director,  Department 
of  Public  Assisted  Housing,  1133  N.  Capital  St 
NE,  Washington,  DC  20002. 

Mr.  Earl  Phillips,  Executive  Director.  City  of  Atlanta 
Housing  Authority,  739  W.  Peachtree.  NE.  At- 
lanta, GA  30365. 

Ms.  Joy  FtageraW.  Executive  Director,  City  of 
Houston  Housing  Authority,  4217  San  Felipe 
Houston.  TX  77252-9950.  ' 


Devek)pment  name 


Holly  Park  Apts 

Misston  Main 

Beach  4lst  Street 

Elm  Haven  

Guinotte  Manor 

Bemal      DweHings/Yerba 

Buena  Homes. 
Earie  Villiage 

Outhwaite  Homes  

King  Kennedy 

Hillskle  Terrace 

Ellen  Wilson  Dwellings .... 
Techwood/aark  Howell  .. 
Allen  Parkway  Village  


Number  of 
units 


893 
486 
712 
380 
418 


208 
276 
409 


364 

126 

496 


134 
492 
500 


Type  of  grant 


Pin 

Imp 

Rn 

Imp 

Imp 

Imp 
Imp 

Imp 

Imp 

Imp 

Imp 

Imp 


Amount  requested 


$500,000 
$49,992,350 

$500,000 

$45,331,593 

$47,579,800 

$49,992,377 
$33,877,985 

$50,000,000 

$4,018,700 

$1,439,941 

$4,358,040 

$3,296,349 
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URBAN  REVfTALIZATION  DEMONSTRATION  (URD)  FY  1993  lMPLEMENTATK)N  AND  PLANNING  GRANT  APPUCATIONS 

Selected  to  Participate— Continued 


PHAName 

Development  name 

Number  of 
units 

Type  of  grant 

Amount  requested 

Mr.  David  Washington.  Executive  Director.  City  of 
Pittsburgh  Housing  Authority,  200  Ross  St..  9F1. 
Pittsburgh,  PA  1521&-2068. 

Mr.  Joseph  Gelletich.  Acting  Executive  Director, 

Ailequippae  Terrace 

Pico  Gardens 

483 

78 
147 
376 

Imp 

$1,535,023 
$3,782,260 

Imo 

City  of  Los  Angeles  Housing  Authority,  P.O.  Box 

Aliso  South 

Imp 

17157.  Los  Angeles,  CA  90017-1295. 

Aliso  North  

City  of  Philadelphia  Housing  Authority.  2012  Chest- 
nut Street.  Philadelphia,  PA  19103. 

Grand  total 

1 1 

Richard  Allen  Homes 

$3,795,582 
$300,000,000 

[FR  Doc.  93-29319  Filed  11-29-93;  8:45  am) 
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[Docket  No.  N-93-3667;  FR-3571-N-02] 

Wrthdravwal  of  the  FY  1993  NOFA  and 
Notice  of  Project  Guidelines  for  the 
HOPE  for  Elderly  Independence 
Multifamlly  Project  Demonstration  in 
HUD  Region  I 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  withdrawal  of  the 
fiscal  year  (FY)  1993  Notice  of  Funding 
Availability  (NOFA)  and  Notice  of 
Project  Guidelines  for  the  HOPE  for 
Elderly  Independence  Multifamily 
Project  Demonstration. 


SUMMARY:  This  notice  announces  the 
Department's  withdrawal  of  the  FY  1993 
NOFA  and  Notice  of  Project  Guidelines 
for  the  HOPE  for  Elderly  Independence 
Multifamily  Project  Demonstration 
published  in  the  Federal  Register  on 
September  28. 1993  (58  FR  50768).  and 
for  which  the  application  deadline  was 
December  27. 1993.  The  Department 
intends  to  re-publish  this  NOFA  at  a 
later  date.  The  supplementary 
information  section  of  this  notice 
explains  the  reasons  for  the  withdrawal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Branch.  Rental  Assistance  Division, 
Office  of  Public  and  Indian  Housing, . 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SVV., 
room  4220,  Washington,  DC  20410- 
8000.  telephone  number  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-0850.  (These 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  Department's 
vdthdrawal  of  the  FY  1993  NOFA  and 
Notice  of  Project  Guidelines  for  the 
HOPE  for  Elderly  Independence 
Multifamily  Project  Demonstration 


pubhshed  in  the  Federal  Register  on 

September  28, 1993  (58  FR  50768).  and 
for  which  the  application  deadline  was 
December  27, 1993. 

The  September  28. 1993  NOFA 
announced  the  availabiUty  of  funding  in 
the  HUD  Boston  Region  (HUD  Region  I) 
for  (1)  section  8  project-based  certificate 
(PBC)  assistance  for  one  multifamily 
housing  project,  and  (2)  a  supportive 
services  grant  for  the  HOPE  for  Elderly 
Independence  Multifamily  Project 
Demonstration.  The  HOPE  for  Elderly 
Independence  Multifamily  Project 
Demonstration  is  authorized  by  section 
803(h)  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8012)  (NAHA). 

The  Department  is  vrithdrawing  the 
NOFA  because  certain  members  of  the 
U.S.  House  of  Representatives  have 
challenged  the  Department's 
interpretation  of  section  803(h)  of 
NAHA  as  set  forth  in  the  September  28, 
1993  NOFA  and  Notice  of  Project 
Guidehnes  (collectively,  "NOFA").  The 
Department  will  review  and  consider 
the  concerns  raised  by  the  members, 
and  make  any  modifications  to  the 
NOFA  that  may  be  necessary  to  address 
these  concerns.  The  Department  will 
make  every  effort  to  resolve  these  issues 
as  quickly  as  possible,  and  reissue  the 
HOPE  for  Elderly  Independence 
Multifamily  Project  Demonstration 
NOFA  at  the  earliest  possible  date. 

The  Department  regrets  any 
inconvenience  caused  by  the 
withdrawal  of  this  NOFA. 

Dated:  November  24, 1993. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  93-29320  FUed  11-29-93;  8:45  am] 

BIUJNG  COOE  4310-«-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Monitoring  Committee;  Meeting 

AGENCY:  Department  of  the  Interior.  Fish 
and  Wildhfe  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Monitoring  committee 
(Committee),  a  committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  A  number 
of  subjects  will  be  discussed  diuing  the 
Committee  meeting  including:  a  review 
of  monitoring  programs  collecting  data 
concerning  nonindigenous  species  and 
•  development  of  a  pilot  program  to 
acquire  data  from  existing  monitoring 
programs. 

DATES:  The  Monitoring  Committee  will 
meet  from  9  a.m.  to  3  p.m.  on  Thursday, 
December  16. 1993. 

ADDRESSES:  The  Monitoring  Committee 
meeting  will  be  held  at  the  U.S.  Fish 
and  Wildlife  Service  Building,  room 
200A.  4401  N.  Fairfax  Drive,  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  Weaver,  National  Fisheries 
Research  Center,  7920  NW.  71st  Street. 
Gainesville,  Florida  3206  at  (904)  378- 
8181, 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C  App. 
I),  this  notice  aimounces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Monitoring  Committee 
established  under  the  authority  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646, 104  Stat.  4761, 16 
U.S.C.  4701  et  seq.,  November  29, 1990). 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  room  840, 
4401  North  Fairfex  Drive,  ArUngton, 
Virginia  22203  and  the  Monitoring 
Committee  Chairman,  National 
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Fisheries  Research  Center.  7920  NW. 
71st  street.  Gainesville.  Florida  32606 
and  will  be  available  for  public 
inspection  during  regular  business 
hours.  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  November  23. 1993 
Gary  Edwards. 

Assistance  Director^Fishehes.  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
IFR  Doc.  93-29245  Filed  11-29-93,  8:45  am] 
eiLUNG  OOOC  «310-6S-«i 


NationaJ  Patk  Service 

Big  Thicket  National  Preserve; 
Revision  of  Presarve  Boundary  at 
Village  Creek 

Section  1  of  the  Act  of  October  11. 
1974  (88  Stat.  1254)  provides  for  the 
establishment  of  Big  Thicket  National 
Preserve  and  authorizes  the  United 
States  to  accept  title  to  any  lands,  or 
interests  in  lands,  located  outside  the 
boundaries  of  the  preserve  which  any 
private  person,  organization,  or  public 
or  private  corporation  may  offer  to 
donate  to  the  United  States,  if  the 
Secretary  finds  that  such  lands  would 
make  a  significant  contribution  to  the 
purposes  for  which  the  preserve  was 
created  and  he  may  administer  such 
lands  as  part  of  the  preserve.  The 
Trustees  for  the  Trust  Estate  of  Bruce 
Reid  and  wife,  Bessie  M.  Reid.  and  the 
Board  of  the  Magnolia  Garden  Club, 
Beaumont.  Texas,  have  o^ered  to  donate 
22.76  acres  of  land  designated  as  The 
Winifred  Turner  Nature  Sanctuary  for 
incorporation  into  the  preserve.  The 
property  fronts  on  Village  Creek  and 
U.S.  Highway  96.  The  tract  contains  a 
very  fine  mature  stand  of  mixed  pine 
and  hardwood  timber  which  is  unique 
to  this  area  due  to  the  fact  that  it  appears 
that  no  timber  has  ever  been  harvested 
from  the  property.  From  its  highest 
elevation  of  50  feet  MSL  in  the 
southwest  comer,  the  property  slopes  to 
elevation  10  feet  MSL  along  the  top 
bank  of  the  creek.  The  portion  of  the 
tract  fronting  Village  Creek  is  subject  to 
frequent  flooding  but  also  affords 
excellent  recreational  opportunities  for 
the  visiting  public.  The  Trust  was 
established  in  1958  in  order  to 
"contribute  to  the  preservation, 
perpetuation,  propagation,  cultivation 
and  protection  of  the  flora  and  fauna  of 
East  Texas  in  order  to  promote  human 
education,  learning,  appreciation  and 
enjoyment  of  the  beauties,  mysteries 
and  processes  of  nature."  It  is 
considered  that  the  recreational 
opportunities  offered  by  this  property, 
along  with  the  biological  resources 
which  have  been  so  carefully  preserved 


on  this  22.76  acres,  will  make  a 
significant  contribution  to  the  preserve. 
The  specific  lands  proposed  for  addition 
are  described  as  follows. 

All  that  certain  tract  or  parcel  of  land 
lyirjg  and  situate  in  the  County  of 
Hardin,  Texas,  being  22.76  acres,  more 
or  less,  out  of  the  A.  Lancaster  Survey, 
A-36,  and  being  more  particularly 
described  as  follows: 

Beginning  at  the  southeast  comer  of 
the  lands  of  grantor  in  the  west  bank  of 
Village  Creek,  said  comer  being 
northwesterly  1315.00  feet,  more  or  less, 
from  the  southeast  comer  of  said 
Lancaster  Survey,  said  point  also  being 
the  northeast  comer  of  the  lands,  now 
or  formerly,  of  Jerry  Lyn  McKinney; 

Thence  with  the  dividing  line 
between  the  lands  of  grantor  and  the 
lands  of  said  Jerry  Lyn  McKinney  North 
89°  56'  58"  West  1596.39  feet,  more  or 
less,  to  the  southeast  right-of-way  line  of 
U.S.  Hwy.  No.  96: 

Thence  in  a  northeasterly  direction 
with  said  southeast  right-of-way  line 
being  a  curve  to  the  right  having  a 
radius  of  2684.61  feet,  a  central  angle  of 
1 1"  50'  30"  and  an  arc  length  of  554.84 
feet,  more  or  less,  to  the  F.T.  of  said 
curve; 

Thence  continuing  with  said 
southeast  right-of-way  line  as  follows: 
North  20»  49'  06  "  East  198.50  feet,  more 
or  less;  and  North  44"  15'  30"  East 
.570.20  feet,  more  or  less;  to  the  north 
line  of  the  lands  of  grantor: 

Thence  with  the  aividing  line 
between  the  land  of  grantor  and  the 
lands,  now  or  formerly.  Temple-Eastex, 
Inc.  North  89*  26'  03"'East  290.00  feet, 
more  or  less,  to  the  west  bank  of  Village 
Creek; 

Thence  with  the  meanders  of  the  west 
bank  of  Village  Creek  southeasterly 
1135.00  feet,  more  or  less,  to  the  Point 
of  Beginning. 

Containing  22.76  acres  of  land,  more 
or  less. 

Therefore,  notice  is  hereby  given  that 
in  accordance  with  the  Act  of  October 
11, 1974,  the  boundary  of  the  Big 
Thicket  National  Preserve  is  revised  as 
described  above,  and  as  shown  on 
Hardin  County  Appraisal  District  map. 
Sheet  29.  This  map  is  on  file  and 
available  for  inspection  in  the  Office  of 
the  National  Park  Service,  Department 
of  the  Interior;  the  Office  of  the 
Southwest  Region,  National  Park 
Service;  and  the  Office  of  the 
Superintendent,  Big  Thicket  National 
Preserve. 

Dated:  September  28, 1993. 
John  E.  Cook. 

Pegional  Director.  Southwest  Begiort. 
(PR  Doc.  93-29199  Filed  11-29-93;  8:45  am] 

WLUNG  CODE  4310-70-# 


Boundary  Revision;  Carl  Sandburg 
Home  National  Historic  Site 

AGENCY:  National  Park  Service.  DOI. 
ACTION:  Notice  of  Boundary  Revision, 
Carl  Sandburg  Home  National  Historic 
Site. 

summary:  Section  7(c)  of  the  Land  and 
Water  Conservation  Fund  Act.  as 
amended  by  Public  Law  95-42,  June  10, 
1977  (91  Stat.  210).  and  Public  Law  96- 
203.  March  10. 1980  (94  Stat.  81), 
authorizes  minor  boundary  revisions  to 
areas  within  the  national  park  system. 

Notice  is  given  that  the  boundary  of 
Carl  Sandburg  Home  National  Historic 
Site  has  been  revised  pursuant  to  the 
above  act.  to  include  the  lands  depicted 
on  boundary  map  numbered  445/80.008 
dated  June  1993.  prepared  by  the  Land 
Resources  Division  of  the  Southeast 
Region  of  the  National  Park  Service. 

This  map  is  on  file  and  available  for 
inspection  in  the  administrative  office 
of  the  Carl  Sandburg  Home  National 
Historic  Site,  1928  Little  River  Road. 
Flat  Rock,  North  Carolina  28731-9766, 
and  in  the  offices  of  the  National  Park 
Service,  Department  of  the  Interior. 
Washington.  DC  20013-7127. 

Dated:  July  13. 1993. 
F.  Dominic  Dottavio. 

Actir}g  Regional  Director.  Southeast  Region, 

National  Park  Service. 

IFR  Doc.  93-29197  Filed  11-29-93;  8  45  ami 

BILUNO  CODE  4310-7VM 


Everglades  National  ParK  FL; 
Boundary  Revision 

Public  Law  101-229  dated  December 
13,  1989,  authorized  the  modification  of 
the  boundaries  of  the  Evei^lades 
National  Park  and  to  provide  for  the 
protection  of  lands,  waters,  and  natural 
resources  within  the  park,  and  for  other 
purposes.  Section  102(b)  of  this  Act 
authorized  the  Secretary  to  make  minor 
revisions  in  the  boundaries  of  the  park. 
Section  7(c)(i)  of  the  Land  and  Water 
Conservation  Fund  Act,  as  amended  by 
the  Act  of  June  10, 1977  (P.L.  95-42.  91 
Stat.  210)  and  the  Act  of  March  10, 1980 
(P.L.  96-203, 94  Stat.  81)  further 
authorizes  the  Secretary  to  make  minor 
revisions  in  the  boundaries  whenever 
the  Secretary  of  the  Interior  determines 
that  it  is  necessary  for  the  preservation, 
protection,  interpretation,  or 
management  of  an  area. 

Notice  is  given  that  the  boundary  of 
Everglades  National  Park  has  been 
revised  pursuant  to  the  above  Acts,  to 
encompass  lands  as  depicted  on  the 
boundary  map  entitled  "Boundary 
Map — Everglades  National  Park"  dated 
August  1992/160-82.000.  prepared  by 
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the  National  Park  Service,  Land 
Acquisition  Field  Office,  Naples, 
Florida.  The  revision  to  the  boundary 
encompasses  one  small  parcel  along  the 
southeasterly  line,  adjacent  to  U.S. 
Highway  1. 

This  map  is  on  file  and  available  for 
inspection  in  the  National  Park  Service, 
Land  Acquisition  Field  Office,  Naples, 
Florida  and  in  the  Offices  of  the 
National  Park  Service,  Department  of 
the  Interior.  Washington,  DC  20013- 
7127. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  November  23, 1993. 

Date  September  18, 1992. 
C.  W  Ogle. 

Deputy  Hegional  Director,  Southeast  Region, 

National  Park  Service. 

|FR  Doc.  93-29198  Filed  11-29-93;  845  am] 

BILUNQ  CODE  O10-70-M 


Concession  Contract  Negotiations; 
Indiana  Dunes  National  Lai<eshore,  IN 

AGENCY:  National  Park  Service,  Interior. 
action:  Public  notice. 


SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  permit 
authorizing  continued  parking  lot 
services,  fee  collection,  and  limited 
transportation  facilities  and  services  for 
the  public  at  the  West  Beach  area  of 
Indiana  Dunes  National  Lakeshore, 
Indiana,  for  a  period  of  four  (4)  years 
from  January  1, 1994,  through  December 
31,  1997. 

EFFECTIVE  DATE:  January  31,  1994. 
ADDRESS:  Interested  parties  should 
contact  the  Superintendent.  Indian 
Ehines  National  Lakeshore,  1100 
Mineral  Springs,  Porter,  Indiana  46304, 
to  obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  permit. 

SUPPLEMENTARY  INFORMATION:  This 
permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  December  31, 
1992,  and  therefore  pursuant  to  the 
provisions  of  section  5  of  the  Act  of 
October  9. 1965  (79  Stat.  969;  16  U.S.C. 
20).  is  entitled  to  be  given  preference  in 
the  renewal  of  the  permit  and  in  the 
negotiation  of  a  new  proposed  permit 
providing  that  the  existing  concessioner 


submits  a  responsive  offer  (a  timely 
offer  which  meets  the  terms  and 
conditions  of  the  Prospectus).  This 
means  that  the  permit  will  be  awarded 
to  the  party  submitting  the  best  offer, 
provided  that  if  the  best  offer  was  not 
submitted  by  the  existing  concessioner, 
then  the  existing  concessioner  will  be 
afforded  the  opportunity  to  match  the 
best  offer.  If  the  existing  concessioner 
agrees  to  match  the  best  offer,  then  the 
permit  will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  permit  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Superintendent  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
evaluated. 

Dated:  October  23, 1993. 
William  W.  Schenk. 

Acting  Hegional  Director,  Midwest  Region. 
[FR  Doc.  93-29200  Filed  11-29-93;  8:45  am) 

BILJJNO  CODE  43t»-T0-M 


Draft  Comprehensive  Management 
Plan/Development  Concept  Plan/ 
Environmental  Impact  Statement,  City 
of  Rock  National  Reserve,  Cassia 
County,  Idaho 

ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement. 

SUMMARY:  This  notice  announces  the 
availability  of  a  draft  environmental 
impact  statement  (EIS)  for  the 
Comprehensive  Management  Plan/ 
Development  Concept  Plan  for  City  of 
Rocks  National  Reserve.  This  notice  also 
announces  public  meetings  for  the 
purpose  of  receiving  public  comments 
on  the  draft  EIS. 

DATES:  Comments  on  the  draft  EIS 
should  be  received  no  later  than 
February  1, 1994.  The  dates  of  the 
public  meetings  regarding  the  draft  EIS 
are:  Tuesday  December  14,  Wednesday 
December  15,  and  Thursday  December 
16, 1993. 

ADDRESSES:  Comments  on  the  draft  EIS 
should  be  submitted  to:  Regional 
Director.  National  Park  Service,  Pacific 
Northwest  Region,  83  S.  King  Street, 
Suite  212,  Seattle.  WA  98104,  (206)  553- 
5565. 
The  public  meetings  will  be  held  at: 


Almo  School,  Almo,  Idaho,  Tuesday, 

December  14, 1993,  7  p.m. 
Best  Western  Burley  Inn,  800  North 

Overland  Burley,  Idaho,  Wednesday. 

December  15,  1993,  7  p.m. 
Idaho  Department  of  Paries  and 

Recreation,  7800  Fairview,  Avenue, 

Boise,  Idaho,  Thursday,  December  16, 

1993,  7  p.m. 

Public  reading  copies  of  the  draft  EIS 
will  be  available  for  review  at  the 
following  locations: 

Office  of  Public  Affairs,  .N'ational  Park 

Service,  Department  of  the  Interior,  18th 

and  C  Streets,  NW.,  Washington.  DC  20240 

(202)  343-6843. 
Tvifin  Falls  Public  Library.  Attn:  Linda 

Parkinson/Susan  Ash,  434  2nd  Street  East. 

Twin  Falls,  ID  83301.  (208J  733-2964. 
Burley  Public  Library,  Attn:  Mona  Kenner. 

1300  Miller  Ave.,  Burley,  ID  83318,  (208) 

678-7708. 
Boise  Public  Library.  Attn:  Government 

Documents  Department,  715  S.  Capital 

Blvd..  Boise,  ID  83702,  (208)  384-4076 
Community  Library,  Box  2168,  Ketchu.m,  ID 

83340,  (208)  726-3493. 
Pocatello  Public  Library,  Attn:  Lou  Schavers. 

812  E  Clark,  Pocatello,  ID  83201,  (208) 

232-1263. 
Idaho  State  University  Library,  Attn:  Larry 

Murdock,  P.O.  Box  8089,  Pocatello,  ID 

83209-8089,  (208)  236-2958. 
Weber  County  Library,  Attn:  Non-Fiction 

Dept.,  2464  Jefferson  Ave.,  Ogden,  UT 

84401,(801)627-6917. 
Whitmore,  Library,  Attn:  Joe  Davis,  Manager. 

2197  E.  7000  S.,  Salt  Uke  City,  UT  84121, 

(801)943-4636. 
Utah  State  Library,  Attn;  Lou  Reinwerd.  2150 

S.  300  W.,  Suite  16,  Salt  Uke  City,  UT 

84115-2579,(801)466-5888. 

A  limited  number  of  copies  of  the 
draft  EIS  are  available  on  request  from: 

Superintendent,  City  of  Rocks  National 
Reserve,  National  Park  Service.  963  Blue 
Lakes  Boulevard,  Suite  1,  Twin  Falls, 
Idaho  83301,  (208)  773-8398. 

Manager,  City  of  Rocks  National  Reserve, 
Idaho  Department  of  Parks  and  Recreation. 
P  O  Box  169,  Almo,  Idaho  83312. 

SUPPLEMENTARY  INFORMATION:  This  Draft 
Comprehensive  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Impact  Statement 
presents  a  proposal  and  two  alternatives 
for  the  management,  use,  and 
development  of  Qty  of  Rocks  National 
Reserve.  The  proposal,  which 
constitutes  the  draft  comprehensive 
management  plan  for  the  reserve,  calls 
for  the  preservation  and  interpretation 
of  exceptional  and  important 
resources— remnants  of  the  California 
Trail,  distinctive  rock  outcrops, 
associated  habitats,  scenic  beauty  and  a 
historic  rural  setting  reminiscent  of  the 
American  West — while  accommodating 
the  traditional  use  of  livestock  grazing 
and  new  interest  in  recreation.  Uses 
would  be  directed  to  different  zones  to 
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minimize  conflicts  among  potentially 
incompatible  activities.  Grazing  and 
recreational  use  would  be  managed  to 
avoid  unacceptable  degradation  of 
resource  values,  with  greatest  emphasis 
on  protection  of  historic  fabric,  rock 
surfaces,  habitats  for  species  of  special 
concern,  and  riparian  areas  and 
wetlands.  Approximately  one-third  of 
the  14.000-acre  reserve  would  remain  in 
private  ownership,  and  approximately 
equal  amount  of  public  land  would 
remain  under  grazing  allotments,  where 
traditional  ranching  activities  would 
perpetuate  the  historic  rural  setting 
existing  at  the  time  of  the  reserve's 
establishment.  Private  commercial  and 
residential  development  would  be 
regulated  by  county  zoning  ordinances 
and  might  be  limited  by  the  acquisition 
of  interests  in  lands  on  an  opportunity 
basis  necessary  to  protect  reserve 
resources.  Implementation  of  the 
proposal  would  be  a  partnership  among 
the  National  Park  Service,  the  Idaho 
Department  of  Parks  and  Recreation, 
Cassia  County,  and  private  landowners. 

In  addition  to  the  proposal,  the 
alternatives  under  consideration  include 
the  no-action  alternative,  which  would 
continue  to  emphasize  unrestricted 
private  use  and  public  recreation  use, 
with  no  added  emphasis  on  preserving 
the  reserve's  exceptional  cultural  and 
natural  values,  and  an  alternative  that 
would  emphasize  the  preservation  and 
interpretation  of  the  California  Trail  and 
the  rock  outcrops  to  the  exclusion  of 
traditional  land  use  and  to  the  detriment 
of  the  historic  rural  setting. 

Dated;  November  8, 1993. 
William  C.  Walters, 

Deputy  Regional  Director.  Pacific  \'orthwest 
Region.  National  Park  Service. 
(FR  Doc.  93-29189  Filed  11-29-93;  8:45ainl 
BILUNG  CO0£  4310-70-M 


National  Capital  Region;  Public 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Friday,  December  3, 1993,  at  1 
p.m.,  at  the  National  Building  Museum, 
room  312.  5th  and  F  Streets,  NW. 

The  Commission  was  established  by 
Public  Law  99-652.  the  Commemorative 
Works  Act.  for  the  purpose  of  preparing 
and  recommending  to  the  Secretary  of 
the  Interior.  Administrator,  General 
Services  Administration,  and  Members 
of  Congress  broad  criteria,  guidelines, 
and  policies  for  memorializing  persons 
and  events  on  Federal  lands  in  the 
National  Capital  Region  (as  defined  in 
the  National  Capital  Planning  Act  of 


1952,  as  amended),  through  the  media 
of  monuments,  memorials  and  statues.  It 
is  to  examine  eecfa  memorial  proposal 
for  adequacy  and  appropriateness,  make 
recommendations  to  the  Secretary  and 
Administrator,  and  to  serve  as 
information  focal  point  for  those 
persons  seeking  to  erect  memorials  on 
Federal  land  in  the  National  Capital 
Region. 

The  Members  of  the  Commission  are 
as  follows: 

Director.  National  Park  Service 

Chairman,  National  Capital  Planning 
Commission 

The  Architect  of  the  Capitol 

Chairman.  American  Battle  Monuments 
Commission 

Chairman,  Commission  of  Fine  Arts 

Mayor  of  the  District  of  Columbia 

Administrator,  General  Services 
Administration 

Secretary  of  Defense 

The  purpose  of  the  meeting  will  be  to 
review  legislative  and  site  proposals. 
The  meeting  will  be  open  to  the  public. 
Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  the 
Commission  at  202-619-7097.  Minutes 
of  the  meeting  will  be  available  for 
public  inspection  4  weeks  after  the 
meeting  at  the  Office  of  Land  Use 
Coordination,  National  Capital  Region, 
1100  Ohio  Drive,  SW.,  room  201, 
Washington,  DC  20242. 

Dated;  November  21.  1993. 
John  G.  Parson. 

Regional  Director,  National  Capital  Region 
[FR  Doc.  9329201  Filed  11-29-93-;^ 8:45  am] 

BiLUNG  CODE  4310-TTMI 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  20.  1993.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127.  Washington. 
DC  20013-7127.  Written  comments 


should  be  submitted  by  December  15. 

1993. 

Beth  L.  Scvage. 

Acting.  Chief  of  Registration.  National 
Register 

MAINE 

AnMMtock  County 

Governor  Brann  School,  US  1  E  side,  1  25  mi. 
S  of  jet.  with  Madore  Rd.,  Van  Buren 
vicinity,  93001432 

Oxford  County 

Hall.  Enoch.  House,  Bean  Rd.  W  side.  0.5  mi. 
SE  of  jet.  with  ME  117.  Buckfield  vicinity, 
93001431 

NflSSISSIPFI 

Alcorn  County 

Midtown  Corinth  Historic  District.  Roughly 
bounded  by  Cass,  Bunch,  Washington. 
Main.  Filmore,  Linden.  Douglas  and  Cruise 
Sts,  Corinth,  93001433 

NEW  YORK 

Putnam  County 

Garrison  Crist  Mill  Historic  District.  Jet.  of 
NY  9D  and  Upper  Station  Rd..  Garrison 
Four  Comers  vicinity,  93001434 

NORTH  CAROLINA 

Transylvania  County 

Brevard  College  Stone  Fence  and  Gate 
(Transylvania  County  MPS),  Jet.  of  N 
Broad  St  and  French  Broad  Ave.,  NW 
comer,  Brevard,  93001436 

Godfrey — Bamette  House  (Twnsylvania 
County  MPS).  411  S.  Broad  St.,  Brevard. 
93001437 

OHIO 

Harrison  County 

Harrison  National  Bank.  101  E.  Marltet  St , 
Cadiz,  93001438 

Lorain  County 

Moore,  Leonard  M.,  House.  309  5th  St., 
Lorain,  93001439 

TENNESSEE 

Davidson  County 

Hillsboro—West  End  Historic  District, 
Roughly  bounded  by  West  End,  31st. 
Blakemore  and  21st  Aves  and  1-440. 
Nashville,  93001435 

VIRGINIA 

Clarke  County 

fljVer  House.  US  17/50,  2.5  mi.  E  of 
Millwood.  Millwood  vicinity,  93001440 

Fauquier  County 

Loretta.  US  t7  E side,  3500  ft.  N of  Wanenton 
town  limits,  Wacrenton  vicinity,  93001442 

Richmond  Independent  City 

Thomas  Jefferson  High  School  (Public 
Schools  of  Richmond  MPS),  4100  W.  Grace 
St.,  Richmond  (Independent  City), 
93001441 

WESTVIRGINU 

Jefferson  County 


Frierai  Regkter  /  Vol  5».  No.  22»  /  Tuesday.  November  30,  1993  /  Notices 


63185 


The  Hermitage,  Cabletows  Rd.  (C&  Rd.  2&) 
N  of  jet  with  Ml  Httokmond  Rd.  OmtIm 
Town  vicintty,  93001444 

PocahontM  County 

CWJeep  Site.  Address  Restricted,  Greeabank 
vicinity,  93001443 

IFR  IXx:.  »-2»i90  Filed  11-29-93;  t:4«  an] 
mujHo  ccDg  WW  n  m 


(HTERSJAJE  COMMEffCE 
COMMISStON 

[gypplwuiilt  (MW  N«i  1  H  CNractod 
Servk*  OrdarNoL  1513) 

Delaware-Lackawanna  Railroad 
Company  Inc.— Directed  Service    ' 
Pocono  Northeast  Railway,  Inc. 

AGENCY:  Interstate  Commerce 
ConimissioiL 

ACTION:  Extension  of  Directed  Servica 
Order. 


SXMmucf:  On  September  28, 1993. 
pursuant  to  49  U.S.C.  11125(a),  the 
Commission  authorized  the  Delaware- 
Lackawanna  Raihoad  Company  hia 
(DLRR)  to  operate  as  a  "Directed  Rail 
Carrier"  PRC)  under  authority  of 
Directed  Service  Oder  No.  1513 
(DSOl  5 13}— without  Federal 
compensation  or  subsidy  under  49 
U.S.C.  11125(b)(5)— over  the  Pocono 
Northeast  Railway.  Inc.  (PNER).  for  a 
period  of  60  days.  This  unsubsidized 
and  uncompensated  directed  service 
order  is  based  on  the  cessation  of 
operations  by  PNER,  without  requisite 
Commission  authority,  and  the  absence 
of  any  representation  by  PNER  that  the 
raih-oad's  cash  position  will  allow  it  to 
resume  operations  at  this  time. 

To  assure  continued  service  to 
shippers  that  are  affected  by  the 
discontinuance  of  PNER's  operations, 
the  Commission  is  authoriiing  DLRR  to 
pro\'id8  interim  uncompensated 
directed  service  over  F.NER's  lines  in  the 
ScrantonAVilkes-Barre  area  of 
northeastern  Pennsylvania  for  an 
additional  period  of  180  days.  See  49 
U.S.C  1112S(a)(l),  (3).  and  (bKl). 
DATES:  Effective  Date:  Supplemental 
Order  No.  1  to  Orected  Service  Order 
No.  1 513  shall  become  eftiective  at  11:59 
p.m..  EST,  Noveoibef  27, 1993. 

Expiration  Date:  Unless  otherwise 
modified  by  order  of  the  Commission, 
Directed  Service  Order  No.  1513,  as 
emended,  will  expire  at  11:59  pjn^ 
EOT.  May  23. 1994. 

FOR  FURTHER  INFORMATION  CONTACT. 
Bernard  Gaillaid  (202)  927-5500  or 
Metvin  F.  Clemoas,  Jr.  (202)  927-5538; 
TDD  for  hearing  impelled:  (202)  927- 
57211, 


SUPnEMBfTARY  KTORMATION:  On 
September  17, 1993,  PNER  issued 
Embargo  Na  10-93  to  be  efective 
immediately  and  ceased  cq)erstians  ovm 
its  entire  93  mile  system  in  the 
ScrantanAVilkea-Bare  area  of 
northeastern  P«iDsylvania.  On 
September  28, 1993.  pursuant  to  49 
U.S.C  11125(a).  the  Ccimmission 
authorized  the  Delaware-Lackawanna 
Raihoad  Company  Inc.  (HJIR).  to 
operate  as  DRC— without  Federal 
compensation  or  subsidy  under  49 
U.S.C  11125(b)(5)-over  the  Pocono 
Northeast  Railway.  Inc.  (PNER).  for  a 
period  of  60  days. 

Pursuant  to  49  U.S.C  11125(a),  the 
Commission  may  issiM  a  directed 
service  order  for  up  to  60  days  when  it 
finds  that  a  rail  carrier  "cannot  transport 
traffic  oSered  to  it  because  -  (1)  its  cash 
position  makes  its  continuing  operation 
impossible;  (2)  transpoitatitm  has  been 
discontinued  imder  court  order;  or  (3)  it 
has  discontinued  transportation  withotit 
obtaining  a  required  cwtificate  under 
[49  U.S.C)  10903  •  •  '.Any 
Commission  order  under  these 
provisions  also  requires  Federal 
compensation  to  the  DRC  far  those 
operations.  However,  this  provision  also 
allows  the  Commission  to  authorize  a 
carrier  to  provide  unsubsidized  directed 
ser\  ice  if  the  directed  carrier  is  willing 
to  accept  that  responsibility  imder  those 
terms.  Pursuant  to  49  U.S.C 
11125{bKl),  the  Commission  may 
extend  a  directed  swvice  orcbr  for  an 
additional  180  days  when  it  finds  that 
cause  exists. 

In  view  of  the  urgott  need  for 
continued  rail  sovice  over  hnes  of  the 
PNER,  and  considering  PNER's 
cessation  of  operations  withoot 
providing  a  suitable  alternative  and  its 
apparent  inabiHty  to  restmie  rail  service 
at  this  time,  we  find  Aat  RMER's  current 
situation  meets  the  standards  of  49 
U.S.C  11125(a)(1),  (3).  and  (b)(1).  DLRR 
has  operated  the  PNER  hnes  since 
receiving  authority  fitim  the 
Commission  to  do  so  for  60  days.  Its 
offw  to-continue  its  directed  servica 
operations  over  all  PNER  lines  for  an 
additional  period  of  180  days  under  the 
same  terms  and  conditions  is  fully 
supported  by  the  affected  shippers  and 
State  and  local  agencies.  This  decision 
grants  the  requests  of  DLRR  and 
interested  parties  for  continuation  of 
interim  directed  service  authority  and 
authorizes  DLRR  to  provide 
uncompensated  directed  service  for  an 
additional  period  of  180  days.  The 
advance  puWic  notice  contained  in  the 
initial  60-day  order  was  suffidoit  to 
provide  notice  and  allow  comment  on 
the  necessiW  for  the  order  and  any 
extflnsion  of  that  order,  fia  response,  11 


shippers,  the  Pennsylvania  Department 
of  Transportation,  the  EctmOTiic 
Development  Council  of  Northeastern 
Parmsyhrania.  The  Greater  Wilkes-Barre 
Chamber  of  Commerce,  the  Luzerne 
County  Commissioners,  Delaware  and 
Hudson  Railway  Con^jany/Creail  (DH/ 
CPR).  and  Federal  and  State  legislators 
have  filed  statements  indicating  their 
full  support  for  DLRR's  continued 
operations  as  DRC  and  urging  the 
Commission  to  extend  the  order  for  the 
full  180-day  period  allowed  by  statute. 
In  a  related  matter,  a  newly  formed, 
noncarrier  comjiany  called 
Transloaders,  Inc  (Transloaders),  and 
F4L  Realty  have  filed  a  notice  of 
exemption  in  Finance  Dock^  Na 
32407,  Transloaders,  Inc— Lease  end 
Operation  Exemption— F&L  Realty.  The 
transaction  relates  to  the  lease  of 
approximately  6  mile*  of  PNER  lines  to 
Transloaders,  which  has  indicated  its 
intent  to  operate  the  lines.  In  a  decision 
served  November  18, 1993,  the 
Chairman  of  the  Commission  stayed  the 
effectiveness  of  the  exemption  in  the 
Finance  Docket  No.  32407  proceeding  to 
allow  the  Commission  an  opportunity  to 
examine  evidence  on  various  issues 
raised  in  that  proceeding,  and  to 
determine  the  impact  of  the  proposed 
traosactian  on  the  directed  service 
carrier's  operations,  the  availabihty  of 
service  to  affected  shippers,  and  the 
public  interest  generally.  If  it  turns  out 
that  such  Integrated  operations  are 
desirable  during  the  directed  service 
period,  the  Commission  retains 
jurisdicticHi  to  amend  or  modify  the 
directed  service  order. 

Wefind: 

1.  PNER  has  discontinued  service 
ov«  its  lines  without  authority,  and 
cause  exists  for  the  Commission  to 
extend  DSO 1513  for  an  additional 
p«iod  of  180  days. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  a»iservation. 

It  is  ordered: 

1.  Based  upon  the  Commission  s 
determination  that  cause  exists  for 
extensitm  of  this  order,  DLRR  is 
authorized  to  enter  Mpoa  and  operate 
PNER's  Hnes  ptirsuant  tc  this  voluntary 
directed  service  wder  imder  49  U.S.C 
11125  for  an  addititmal  period  of  180 
days. 

(a)  Operations  by  DLRR  shall  craitinue 
until  no  latw  than  the  one  hundred 
eightieth  day  after  the  effective  date  of 
this  decision. 

(b)  Should  DLRR  desire  to  terminate 
its  directed  service  operations  before  the 
expiration  trf  this  order.  DLRR  shall 
provide  the  Commission  and  the  parties 
to  this  proceeding  with  30-days  advance 
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notice,  in  writing,  of  the  date  on  which 
it  desires  to  cease  o^-erations. 

2.  The  provisions  of  this  decision 
shall  apply  to  intrastate,  interstate,  and 
foreign  commerce. 

3.  The  Commission  retains 
jurisdiction  to  modify,  tmiend,  or 
reconsider  this  decision  at  any  time. 

4.  This  decision  and  order  shall 
become  effective  at  11:59  p.m.,  EST, 
Novemlier  27. 1993. 

5.  Unless  otherwise  modified  by  the 
Commission,  this  order  will  expire  at 
11:59  p.m..  EDT.  May  23, 1994. 

6.  Notice  of  this  decision  shall  be 
given  to  the  general  pubUc  by 
publication  in  the  Federal  Register. 
This  decision  will  also  be  served  on  the 
Federal  Railroad  Administration,  the 
Association  of  American  Railroads,  the 
American  Short  Line  Railroad 
Association,  The  Railway  Labor 
Executives'  Association,  Conrail,  DH/ 
CPR.  PNER  and  DLRR. 

Decided:  November  22, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Phjlbin  and  Walden. 
Sidney  L  Strickland.  Jr., 
Secretary. 
[FR  Doc.  93-29328  Filed  11-29-93;  8:45  am] 

UUJNG  COOC  7036-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  United  States  v. 
Robert  L  Brown 

m  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  Consent 
Decree  in  United  States  v.  Robert  L 
Brown,  Civ  No.  1-91-0444,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Tennessee  on 
November  4, 1993.  This  Consent  Decree 
resolves  a  judicial  enforcement  action 
brought  by  the  United  States  against  the 
defendant  pursuant  to  sections  112  and 
113  of  the  Clean  Air  Act,  42  U.S.C.  7412 
and  7413.  In  its  complaint,  the  United 
States  alleged  that  the  defendant  failed 
to  comply  with  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP")  for  asbestos  promulgated 
pursuant  to  section  112  of  the  Clean  Air 
Act,  42  U.S.C.  7412,  prior  to  and  during 
the  renovation  of  the  Chattanooga  Bank 
Building  in  Chattanooga,  Tennessee. 
The  proposed  Consent  Decree  requires 
that  the  defendant  pay  a  civil  penaUy  of 
$5,000  in  settlement  of  claims  alleged  in 
the  complaint. 

The  Etepartment  of  justice  will  receive 
for  a  period  of  30  days  from  the  date  of 
this  publication,  comments  relating  to 
the  proposed  Consent  Decree. 


Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Robert  L  Brown. 
D.O.J.  Ref  No.  90-5-2-1-1601. 

This  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Eastern  District  of 
Tennessee,  1110  Market  Street,  suite 
301,  Chattanooga,  Tennessee  37402;  at 
the  office  of  Regional  Counsel, 
Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor.  Washington.  DC 
(20005).  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC 
(20005).  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $1.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-29337  Filed  11-29-93;  8:45  am] 
BIUJNC  COOe  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  th9  Secretary 

Glass  Celling  Commission;  Criteria 
and  Application  Process  for  ttie 
National  Award  for  Diversity  and 
Excellence  In  American  Executive 
Management 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Glass  Ceiling 
Commission  is  announcing  the 
procedure  for  applying  for  the  National 
Award  for  Diversity  and  Excellence  in 
American  Executive  Management.  The 
award  is  an  annual  Presidential  award 
to  recognize  a  United  States  business  for 
excellence  in  promoting  a  more  diverse 
skilled  work  force  at  the  management 
and  decisionmaking  levels  in  business. 
DATES;  Applications  are  due  by 
February  28, 1994. 

ADDRESSES:  Applications  should  be  sent 
to:  The  Glass  Ceiling  Commission. 
Perkins-Dole  Award,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW.. 
Room  S-2233,  Washington.  IX:  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Miller,  Executive  Director.  The 
Glass  Ceiling  Commission.  U.S. 
Department  of  Labor.  200  Constitution 


Avenue.  NW..  Room  S-2233. 
Washington.  DC  20210.  Telephone: 
202-219-7342. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Award  for  Diversity  and 
Excellence  in  American  Executive 
Management  was  established  pursuant 
to  Pub.  L.  102-166.  The  Glass  Ceiling 
Act  of  1991.  The  glass  ceiUng  is  defined 
as  those  artificial  barriers  based  on 
attitudinal  or  organizational  bias  that 
prevent  qualified  minorities  and  women 
fi"om  advancing  in  their  organizations 
into  management  and  decisionmaking 
positions. 

Purpose 

The  National  Award  for  Diversity  and 
Excellence  in  American  Executive 
Management  is  an  annual  Presidential 
award  to  recognize  a  United  States 
business  for  excellence  in  promoting  a 
more  diverse  skilled  work  force  at  the 
management  and  decisionmaking  levels 
in  business. 

Business  Defined 

For  the  purposes  of  this  aw'ard, 
business  includes: 

1.  Corporation  including  nonprofit 
corporations; 

2.  Partnership; 

3.  Professional  association; 

4.  Labor  organization; 

5.  Business  entity  similar  to  any  entity 
described  in  1  through  4; 

6.  An  education  referral  program,  a 
training  program,  such  as  an 
apprenticeship  or  management  training 
program  or  a  similar  program;  and 

7.  Joint  program  formed  by  a 
combination  of  any  entities  described  in 
1  through  6. 

Evaluation  Criteria 

The  business  must  demonstrate  that  it 
has  made  substantial  effort  and  progress 
to  promote  the  opportimities  and 
developmental  experiences  of 
minorities  and  women  in  order  to  foster 
advancement  to  management  and 
decisionmaking  positions  within  the 
business,  including  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women,  and  deserves 
special  recognition  as  a  consequence. 
Demonstration  of  substantial  effort  in 
promoting  work  force  diversity 
initiatives  must  include  a  formal 
process  that  is  quantifiable  and 
emulatable  and  must  be  designed  to: 
— Eliminate  barriers  to  the  advancement 

of  minorities  and  women; 
— Create  a  work  environment  where  all 

employees  are  able  to  achieve  their 

full  potential  within  the  organization; 
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— Share  information  on  successful 
diversity  management  and  its 
benefits. 

The  glides,  programs,  achievemenU 
of  each  applicant  will  be  evaluated  In 
the  following  areas: 

Leadership 

The  CEO  and  senior  exec:utives  must 
demonstrate  personal  involvement  and 
leadership  in  developing  and 
maintaining  an  environment  for 
diversity  management  excellence.  The 
applicant  must  describe  how  the 
requirements  for  such  excellence  are 
communicated  and  reinforced  for  all 
managers  and  supervisors  and 
integrated  into  day-to-day  leadership, 
management  and  supervision.  Key 
methods  of  evaluating  and  improving 
the  effectiveness  and  accountability  of 
such  leadersliip  and  involvement 
should  be  addressed.  The  results  of 
effectivd  leadership  should  also  be 
discussed. 

Recruitment,  Selection  and  Retention 
Practices 

The  applicant  must  demonstrate  how 
the  practices  for  filling  management  and 
decisionmaking  positions  take  into 
consideration  the  diversity  of  the 
candidate  pool  for  such  positions.  The 
applicant  must  describe  the  human 
resource  recruitment  practices  as  related 
to  monitoring  search  firm  referrals, 
word-of-moulh  rucruitment,  designation 
of  high  potential  employees  and  other 
strategies  for  recruiting.  The  selection 
procedures,  including  identification  and 
selection  of  high  potential  employees 
must  be  d»scribed.  The  applicant  must 
also  describe  successful  results  of 
recruitment  and  selection  of  a  well 
diversified  candidate  pool  for 
management  and  decisionmaking 
positions.  Practices  for  retaining 
minorities  and  women  must  also  be 
discussed. 

Developinent  Practices 

The  applicant  must  describe:  the 
.Tiechanisms  for  selecting  employees  for 
developmental  experiences;  the  kinds  of 
developmental  ex  teriences  provided, 
e.g..  on-site  and  off-site  training, 
rotation^  assignments,  special  projects, 
etc  ;  the  extent  to  which  the  nature  of 
the  developmental  opportunities  reflect 
the  race,  othnicitv  and  sex 
characteristics  of'^the  total  management 
candidate  pool;  the  role  of  relocations 
and  overseas  assignments  in 
advancement  and  the  extent  to  which 
diversification  of  such  assignments  is 
assured:  and  to  what  extent  and  bow 
this  is  monitored. 
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Successful  Initiatives 

In  addition  to  the  elements  above,  the 
applicant  must  describe  how  alt  other 
factors  are  combined  to  create  a 
complete  initiative  which  has  resulted 
in  a  diverse  management  work  force  for 
both  minorities  and  women.  These 
initiatives  may  include,  for  example, 
family  friendly  workplace  policies,  anti- 
harassment  training  or  prevention,  anti- 
discrimination procedures,  pay  equity 
evaluations  end  adjustments  and  the 
like.  The  applicant  must  discuss  the 
innovative  aspects  of  the  initiative,  the 
key  factors  of  success  and  what  makes 
this  initiative  worthy  of  special 
recognition. 

Other  Evaluation  Considerations 

There  must  be  no  indication  based  on 
recent  or  current  EEO  compliance 
reviews,  complaint  investigations  or 
other  Federal  Enforcement  activity  of 
substantial  noncompliance  by  the 
applicant  v«th  any  dvil  rights  laws 
Considerations  shall  be  given  to 
whether  or  not  businesses  that  have 
been  dted  for  specific  EEO  violations, 
such  as  unlawful  discrimination,  sexual 
harassment,  etc.,  have  been  required  to 
take  corrective  actions  during  the  period 
for  which  the  business  is  being 
considered  for  this  award. 

Evaluation  Process 

Applicants  will  be  ranked  based  on 
the  criteria  outlined  above. 

An  on-site  tour  to  each  business 
ranked  in  the  top  ten  will  be  made  and 
interviews  with  selected  offidals  and 
other  employees  will  also  be  conducted. 

The  Commission  shall  select  the 
Perkins-Dole  awardse  ft^om  businesses 
ranked  in  the  top  ten.  Recognition  may 
also  be  given  for  successful  efforts  in 
eliminating  the  glass  ceiling  for 
businesses  ranked  from  two  to  five. 

Publicity 

A  business  that  receives  this  award 
may  publidze  the  receipt  of  the  award 
and  use  the  award  in  advertising,  if  the 
business  agrees  to  help  other  United 
States  businesses  improve  with  respect 
to  the  promotion  of  opportunities  and    . 
developmental  experiences  of 
minorities  and  women  to  foster  the 
advancement  of  minorities  and  women 
to  management  and  decisionmaking 
positions. 

Application  Procedures 

Businesses  wishing  to  be  considered 
for  the  National  Award  for  Diversity  and 
Excellence  in  American  Executive 
Management  shall  submit  a  written 
application  to  the  Glass  Ceiling 
Commission.  The  application  shall  be  in 
the  form  of  a  letter  and  shall  indude 


information  that  demonstrates  that  the 
busirwss  has  made  substantial  effort  and 
progress  to  promote  the  opportunities 
and  developmental  experiences  of 
minonties  and  women  to  foster  ' 
advancement  of  minorities  and  women 
into  management  positions  and  deserves 
special  recognition  as  a  consequence. 
The  letter  shall  spedfically  address 
the  following  areas;  (See  Evaluation 
Criteria) 

Leadership 

Recruitment.  Selection  and  Retention 

Developmental  Practices 

Successful  Initiatives 

The  application  should  also  include 
statistical  information  relative  to  the 
business'  work  force  profile  for  middle 
and  upper  management  race,  ethnidty 
and  gender  for  at  least  the  period 
covered  by  the  initiative,  but  no  less 
than  five  years.  This  information  will  be 
held  in  strict  confidence. 

The  application  package  should  be  no 
more  than  40  pag«js,  including  exhibits 
Send  one  original  and  three  copies. 

The  cover  sheet  should  contain  the 
following  information: 

1.  Name  of  the  organization. 

2.  Number  of  establishments. 

3.  Number  of  employees  in  each 
establishment. 

4.  Address,  telephone  and  fax 
number. 

5.  Name  of  highest  ranking  official 

6.  Name,  address,  telephone  and  fax 
number  of  contact  person. 

The  letter  and  other  materials  should 
be  sent  to:  The  Glass  Ceiling 
Commission,  Perkins-Dole  Award,  U.S 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Room  S-2233. 
Washington,  DC  20210. 

AppUcalions  should  be  rtjceived  no 
later  than  February  28, 1994. 

Signed  at  Washington.  DC.  this  18th  day  of 
November,  1993. 
Robert  Reich, 
Secretary  of  Labor. 
IFR  Doc.  93-29237  Filed  ll-?9-93.  845  ami 

aiUMG  CODE  46tO-29-M 


NATIONAL  COMMtSStON  ON 
MANUFACTURED  HOUSING 

Meeting . 

AGENCY:  National  Commission  on 
Manufactured  Housing 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  announces  with  the 
Federal  Advison.'  Committee  Act.  Pub. 
L.  101-625,  as  amended,  the  National 
Commission  on  Manufactured  Housing 
annoimces  a  forthcoming  meeting  of  the 
Commission. 
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DATES: 

December  9. 1993.  8:30  a.m.-5  p.m.  Full 

Commission  Meeting. 
December  10. 1993,  8:30  a.m.-3  p.m. 

Full  Commission  Meeting. 
A00RE88E8:  Holiday  Inn  Old  Town.  480 
King  Street.  Alexandria,  VA  22314. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carmelita  Pratt,  Administrative  Officer, 
The  National  Commission  on 
Manufactured  Housing,  301  N.  Fairfax 
Street,  suite  110.  Alexandria,  VA  22314 
(703) 603-0440. 

Type  of  Meeting:  Open. 
Carmelila  R.  Pratt, 
Administrative  Officer. 
IFR  Doc  93-29242  Filed  11-29-93;  8:45  am) 

nUMQ  COOC  M3»-EA-«I 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Media  Arte  Advlaory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (FilmA^ideo 
Documentary  Prescreening  Section)  to 
the  National  Council  on  the  Arts  will 
meet  on  December  14-16, 1993.  from  9 
a.m.  to  6:30  p.m.  on  December  14  and 
15. 1993  and  from  9  a.m.  to  5:30  p.m. 
on  December  16, 1993  in  room  716  of 
the  Nancy  Hawks  Center,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  IX:  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  conference  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20. 1991.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)(B)  of  section  552b 
of  title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5439. 

Dated:  November  24, 1993. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations.  National 
Endowment  for  the  Arts. 
(FR  Doc.  93-29309  Filed  11-29-93;  8:45  am] 

BILUNQ  COOC  7837-ei-M 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meetine  of  the  Opera- 
Musical  Theater  Advisory  Panel 
(Overview  Section)  to  the  National 
Council  on  the  Aits  will  be  held  on 
December  13, 1993  from  9  a.m.  to  6:30 
p.m.  in  Room  M-14  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
of  discussion  will  include 
introductions.  State  of  the  Field 
Overview,  and  policy. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

II  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  November  24. 1993. 
Yvonne  M.  Sabine, 

Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
(FR  Doc.  93-29311  Filed  11-29-93;  8:45  am) 
nuMo  COOC  n37-et-M 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L,  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel 
(Professional  Artist  Development  and 
Services  to  the  Field  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  14-15. 1993  from  9 
a.m.  to  7:30  p.m.  on  December  14. 1993. 
and  from  9  a.m.  to  5  p.m.  on  December 
15. 1993.  This  meeting  will  be  held  in 
Room  M-14.  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  6:30  p.m.  to  7:30  p.m. 
on  December  14, 1993  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6:30  p.m.  on 
December  14, 1993.  and  9  a.m.  to  5  p.m. 
on  December  15. 1993  are  for  the 
purpose  of  Panel  review,  discussion, 


evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  November  24, 1993. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 
[FR  Doc.  93-29312  Filed  11-29-93;  8:45  am) 

MUJNG  COOC  7S37-«1-M 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(Basic  State  Grants  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  13-14, 1993  from  9 
a.m.  to  5:30  p.m.,  on  December  13, 1993 
and  from  9  a.m.  to  4:30  p.m.  on 
December  14, 1993,  in  rooms  714  and 
730  at  the  Nancy  Hanks  Center,  1100 
Penn.sylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
of  discussion  will  include  introductory 
remarks,  application  review,  and  policy 
discussion. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
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approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  205O6,  or  call  202/682-5439. 

Dated:  November  24, 1993. 
Yvonne  M.  Sabine, 

Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc.  93-29313  Filed  11-29-93;  8;45  ami 

BILUNG  CODE  7537-01-11 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  December  15, 1993:  8:30 
a.m.  to  5  p.m.  December  16, 1993:  8:30  a.m. 
to  2:30  p.m 

P/flce.  Room  330,  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Odessa  Dyson, 
Administrative  Officer,  Office  of  the 
Assistant  Director,  Directorate  for  Computer 
and  Information  Science  and  Engineering, 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1900. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community,  to  provide  advice  to 
the  Assistant/aSE  on  issues  related  to  long 
range  planning. 

Agendo:  (1)  Discussion  of  Future  of 
Supercomputing  Report 

(2)  National  Information  Infrastructure  and 
Manufacturing  Initiatives 

(3)  Program  Assessment  and  Evaluation. 
Dated;  November  23, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-29213  Filed  11-29-93;  8:45  am] 

numc  COOE  75SS-01-M 


Special  Emphasia  Panel  In  Networking 
and  Communlcatlona  Research  and 
Infrastructure  (NCRI);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communications  Research 
(1207) 

Date  and  Time:  December  13-15. 1993; 
8:30  a.m.  to  5  p.m. 

Place:  Room  1175.  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Aubrey  Bush.  NCRI, 
National  Science  Foundation,  Room  416, 
Washington,  DC  20550  (202  357-9717). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  &  evaluate  proposals 
submitted  for  the  Networking  and 
Communications  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552  b.  (c)  (4)  and  (6)  of  the  Government  in 
the  Sunshine  Act 

Dated:  November  23, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc  93-29214  Filed  11-29-93:  8:45aml 

BILUNO  COOE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear  Waste 
Working  Group  on  the  Unsaturated 
Zone  at  the  Proposed  Yucca  Mountain 
Site;  Meeting 

The  ACNW  Working  Group  on  the 
unsaturated  zone  at  the  Yucca  Mountain 
site  will  hold  a  meeting  on  Tuesday, 
December  14, 1993  in  the  Monte  Carlo 
room  at  the  St.  Tropez  All  Suite  Hotel. 
455  East  Harmon  Avenue.  Las  Vegas. 
Nevada. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  December  14.  1993 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Working  Group  will  examine  the 
current  understanding  of  processes 
controlling  matrix  and  fracture  flow  in 
the  unsaturated  zone  at  the  proposed 
Yucca  Mountain  site,  and  status  of  data 
collection  and  modeling  activities. 


Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  ACNW  Working 
Group  Chairman;  written  statements 
will  be  accepted  and  made  available  to 
the  Working  Group.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Working  Group,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACNW  staff  member  named  below 
as  far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  ACNW  Working  Group, 
along  with  any  of  its  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  diuing  the  balance  of  the 
meeting. 

The  ACNW  Working  Group  will  then 
hear  presentations  by  and  hold 
"discussions  with  representatives  of  the 
NRC  staff  and  national  laboratories,  the 
DOE,  DOE  consultants,  and  other 
interested  parties,  as  appropriate. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  tiie 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACNW  staff  member.  Ms. 
Lynn  Deering  (telephone  301/492-4737) 
between  730  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  November  22. 1993. 
Howard  J.  Larson, 

Acting  Chief  Nuclear  Waste  Branch. 

(FR  Doc.  93-29303  Filed  11-29-93;  845  am] 

BILUNG  CODE  75M-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Advanced  Boiling  Water  Reactors; 
Meeting 

The  ACRS  Subcommittee  on 
Advanced  Boiling  Water  Reactors  will 
hold  a  meeting  on  December  15, 1993, 
in  room  P-110,  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
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Wednesday.  December  15,  1993 — 8:30 
a.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  continue  its 
review  of  the  NRC  staff's  Final  Safety 
Evaluation  Report  for  the  General 
Electric  Nuclear  Energy  (GE)  Advanced 
Boiling  Water  Reactor  (ABWR)  design 
and  related  matters.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  axe  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  .stfitements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review.  Representatives  of  GE  and 
its  consultants  will  participate,  as 
appropriate. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Dr.  Medhat  El- 
Zeftawy  (telephone  301/492-9901) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 

Dated:  November  22, 1993 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
!FR  Doc.  93-29304  Filed  11-2&-93;  8:45  am] 

BILUNG  CODE  7590-01-M 


Advisory  Committee  ori  Reactor 
Safeguards  Subcommittee  Meeting  on 
Materials  and  Metallurgy;  Meeting 

The  ACRS  Subcommittee  on  Materials 
and  Metallurgy  will  hold  a  meeting  on 
December  16. 1993.  in  room  P-110. 
7920  Norfolk  Avenue.  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
pubUc  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  December  16.  1993-8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss  the 
steam  generator  operating  experience 
and  related  rulemaking  activities.  The 
purpose  of  this  meeting  is  the  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  dehberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conoirrence  of  the  Subcommittee 
Chairman;  vmtten  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
NUMARC.  their  consuhants  and  other 
intersted  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Elpidio  G.  Igne 
(telephone  301/492-8192)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 


Dated:  November  22. 1993. 
Sam  Duraiswamy. 
Chief  Nuclear  Reactors  Branch 
IFR  Doc.  93-29305  Filed  11-29-93;  845  am] 

BILLING  CODE  TStO-01-M 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  9-11, 1993,  in  room  P-110, 
7920  Norfolk  Avenue.  Bethesda. 
Maryland.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
September  23. 1993 

Thursday,  December  9. 1993 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  ACRS  Chairman  (Open)— 
The  ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting  and  comment  briefly  regarding 
items  of  current  interest.  During  this 
session,  the  Committee  will  discuss 
priorities  for  preparation  of  ACRS 
reports. 

8:45  a. m.-ll:30  a.m.:  Proposed 
Supplement  to  Generic  Letter  86-10  on 
Fire  Endurance  Testing  and  Related 
Matters  (Open)— The  Committee  will 
review  and  comment  on  the  proposed 
supplement  to  Generic  Letter  86-10  on 
Fire  Endurance  Testing,  and  the 
technical  differences  between  NUMARC 
and  the  NRC  staff  on  the  NUMARC  test 
program  related  to  the  thermo-lag  fire 
barrier.  Representatives  of  the  NRC  staff 
and  industry  will  participate. 

11:30  a.m.-12  noon:  Report  on  the 
Extended  Station  Blackout  Event  at 
Narora  Atomic  Power  Station,  India 
(Open/Closed)— The  Committee  will 
hear  a  briefing  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  on 
the  lessons  learned  fi-om  the  severe 
turbine  building  fire  that  resulted  in  an 
extended  station  blackout  on  March  31. 
1993.  at  the  Narora  Atomic  Power 
Station,  India. 

A  portion  of  this  session  may  be 
closed  pursuant  to  5  U.S.C.  552b{c)(4), 
as  implemented  by  10  CFR  2.790(d)(2). 
to  discuss  information  provided  in 
confidence  by  a  foreign  source. 

1  p.m.-3:45  p.m.:  ABWR  Certified 
Design  Material/ITAAC  Process 
(Open)- The  Committee  will  review 
and  comment  on  the  Certified  Design 
Material  for  the  ABWR  in  the  areas  of 
piping  design,  human  factors,  and 
radiation  protection.  Also,  it  will 
discuss  the  process  of  Inspections, 
Tests,  Analyses,  and  Acceptance 
Criteria  (ITAAC).  Representatives  of  the 
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NRC  staff  and  General  Electric  Nuclear 
Energy  (GE)  will  participate. 

4  pm.-5:30  p.m.:  ABWE  and  SBWR 
Water-Level  Instrumentation  (Open) — 
The  Committee  will  review  and 
comment  on  the  NRC  staff's 
recommendation  that  diversity  of 
reactor  pressure  vessel  water-level 
measurement  be  required  for  the  ABWR 
and  SBWR  designs.  Representatives  of 
the  NRC  staff  and  industry  will 
participate. 

5:30  p.m.-6  p.m.:  Report  of  the  ACRS 
Subcommittee  on  Advanced  Boiling 
Water  Reactors  (Open) — The  Committee 
will  discuss  the  status  of  the  activities 
of  the  ACRS  Subcommittee  on 
Advanced  Boiling  Water  Reactors. 

6  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

Friday,  December  10, 1993 

8:30\a.m.-S:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-10:30  a.m.:  Status  of 
Individual  Plant  Examination  (IPE) 
Program  (Open) — The  Committee  will 
hear  a  briefing  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  on 
the  status  of  the  IPE  program,  the 
insights  gained  from  these  studies,  and 
the  use  of  the  IPE/IPEEE  programs  to 
resolve  generic  issues. 

10:45  a.m.-ll:45  p.m.:  EPRI  Passive 
LWR  Requirements  Document  (Open) — 
The  Committee  will  discuss  the 
proposed  ACRS  report  on  the  EPRI 
Passive  LWR  Requirements  Document. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

1:30 p.m.-2:30  p.m.:  Safeguards  and 
Security  Requirements  (Open/Closed) — 
The  Committee  will  hear  a  briefing  by 
the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
on  the  activities  of  NMSS  in  the 
safeguards  and  security  area. 

A  portion  of  this  session  may  be 
closed  pursuant  to  5  U.S.C.  552b(c)(3)  to 
discuss  safeguards  and  security 
information,  which  is  specifically 
exempted  from  disclosure  by  section 
147  of  the  Atomic  Energy  Act  of  1954. 

2:30 p.m.-3:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

3:45  p.m.-4:30  p.m.:  Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  topics  proposed  for 
consideration  during  future  ACRS 
meetings. 


4:30 p.m.-5:30 p.m.:  Election  of 
Officers  (Open/Closed) — The  Committee 
will  discuss  quahfications  of  nominees 
for  Chairman  and  Vice-Chairman  and 
will  elect  Chairman  and  Vice-Chairman 
to  the  ACRS,  and  Member-at-Large  to 
the  Planning  and  Procedures 
Subcommittee  for  calendar  year  1994. 

A  portion  of  this  session  may  be 
closed  pursuant  to  5  U.S.C.  552b(c)(6)  to 
discuss  information  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

5:30 p.m.-5:45  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

5:45  p.m.-6:30 p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
vsrill  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

Saturday,  November  6, 1993 

8:30  a.m.-12  noon:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

12  noon-12:45  p.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  business 
and  internal  organizational  and 
personnel  matters  relating  to  ACRS  staff 
members. 

A  portion  of  this  session  may  be 
closed  to  public  attendance  to  discuss 
matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this 
advisory  committee  and  to  discuss 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

12:45  p.m.-l:30  p.m.:  ACRS 
Subcommittee  Activities  (Open) — The 
Committee  will  hear  reports  and  hold 
discussions  regarding  the  status  of 
ACRS  subcommittee  activities. 

1:30  p.m'.-2  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availabihty  of  information 
permit. 

Procedures  for  the  conduct  of  the 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30, 1993  (58  FR  51118).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  pubUc,  electronic 


recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director,  Dr.  John 
T.  Larkins.  as  for  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons,  planning  to  attend  should 
check  wi\h  the  ACRS  Executive  Director 
if  such  rescheduling  would  result  in 
major  inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  that  it 
is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  that  involves  the  internal 
persoimel  rules  and  practices  of  this 
advisory  Committee  per  5  U.S.C.  552b(c) 
(2),  to  discuss  safeguards  and  security 
information  exempted  from  disclosure 
by  a  statute  that  establishes  particular 
criteria  for  withholding  or  refers  to 
particular  types  of  matters  to  be 
withheld  per  5  U.S.C.  552b(c)(3).  to 
discuss  information  provided  in 
confidence  by  a  foreign  source  per  5 
U.S.C.  552b(c)(4).  and  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  imwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552b(c){6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman.'s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  time  allotted  therefore  can  be 
obtained  by  contacting  the  ACRS 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301-492-4516),  between 
7:30  a.m.  and  4:15  p.m.  EST. 

Dated:  November  23, 1993. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer 
[FR  Doc.  93-29306  Filed  11-29-93;  8:45  am) 
BIUJNG  COOe  75«(M)1-M 
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Boston  Ediaon  Co..  Pilgrim  Nuclear 
Powfer  Station;  iaauanca  of  DIractor'a 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation  (NRC),  has  issued  a  Decision 
concerning  a  request  filed  pursuant  to 
10  CFR  2.206  by  Jane  Fleming.  The 
petitioner  requested  that  the 
Commission  reconsider  its  July  30. 
1991,  approval  of  a  task  force 
recommendation  that  the  NRC  not 
reconsider  its  reasonable  finding 
regarding  emergency  preparedness  at 
Pilgnm  Nuclear  Power  Station.  The 
petitioner  also  requested  that  the 
Commission  set  the  "120  day  clock." 
Although  she  did  not  cite  10  CFR 
50.54(s)(2)(ii).  the  NRC  is  interpreting 
this  request  to  mean,  in  accordance  with 
this  regulation,  that  the  NRC  should 
find  that  the  state  of  emergency 
preparedness  at  Pilgrim  does  not 
provide  reasonable  assurance  that 
adequate  protective  measures  can  be 
taken  in  the  event  of  a  radiological 
emergency  and.  if  the  deficiencies  are 
not  corrected  within  4  months  of  that 
finding,  the  Commission  should 
determine  whether  the  reactor  shall  be 
shut  down  until  such  deficiencies  are 
remedied  or  whether  other  enforcement 
action  is  appropriate.  Ms.  Fleming 
alleged,  as  basis  for  this  request,  tliat 
emergency  planning  for  Pilgrim  Station 
is  in  violation  of  10  CFR  50.47  and  is 
not  in  accordance  with  NUREG-G654. 
"Criteria  for  Preparation  and  Evaluation 
of  Emergency  Response  Plan."  She  gave 
the  following  10  reasons  for  her  belief 
that  the  finding  of  reasonable  assurance 
should  be  reversed:  (1)  Reception  center 
to  the  north  is  not  adequate.  (2) 
transportation  is  not  adequate.  (3) 
monitoring  of  school  children  is  not 
adequate.  (4)  monitoring  of 
handicapped  is  not  adequate.  (5) 
decontamination  of  handicapped  is  non- 
existent. (8)  plaiming  for  evacuation  of 
Saquish-Gurent  and  Clark's  Island  is  not 
adequate.  (7)  interfacing  is  not  adequate, 

(8)  pubhc  information  is  not  adequate. 

(9)  direct  torus  vent  interfacing  with 
emergency  planning  issues  is  not 
resolved,  and  (10)  congregate  care 
facilities  are  not  under  agreement.  She 
further  asserted,  among  other  matters, 
that  the  task  force  did  not  properly 
achieve  the  goals  set  out  in  its  charter, 
that  the  task  force  was  disbanded  before 
any  final  recommendation  was  made, 
that  the  task  force  ignored  established 
NRC  policy,  that  the  Commission 
overlooked  areas  of  concern,  and  that 
the  Commission's  approval  could  not 
properly  have  been  based  on  the 
findings  provided  by  the  task  force. 


On  November  7.  1991.  Ms.  Fleming 
telephoned  David  Trimble  of 
Commissioner  Curtiss'  staff  to  raise  a 
new  concern  about  the  egress  route  from 
Saquish-Gumet.  In  addition.  Ms. 
Fleming  teiefaxed  to  Mr.  Trimble  a  copy 
of  her  comments  on  the  State's 
preparations  for  the  graded  exercise  at 
Pilgrim  scheduled  for  December  12. 
1991. 

Ms.  Fleming  expressed  to  Mr.  Trimble 
a  belief  that  her  comments  on  the 
planned  graded  exercise  were  relevant 
to  the  issues  raised  in  her  petition.  I 
have  treated  the  information  supplied 
by  Ms.  Fleming  to  Mr.  Trimble  as  a 
supplement  to  Ms.  Fleming's  petition 
and  have  considered  this  material  in 
preparing  my  response  to  the  petition 

On  November  15. 1991.  Ms.  Fleming 
forwarded  to  William  M.  Hill.  Jr..  of  the 
Commission's  Office  of  the  Secretary  a 
copy  of  a  memorandum  from  Grant  C. 
Peterson.  Associate  Director  for  State 
and  Local  Programs.  FEMA.  to  Russell 
F.  Miller.  Inspector  General  of  FEMA 
concerning  Ms.  Fleming's  allegation  to 
FEMA  regarding  the  Pilgrim  Offsite 
Emergency  Preparedness  task  force.  In  a 
cover  note  to  Mr.  Hill.  Ms.  Fleming 
expressed  her  belief  that  the  information 
she  was  providing  supported  the 
position  she  had  taken  in  her  petition. 
I  have  treated  the  material  provided  by 
Ms.  Fleming  on  November  15.  1991.  as 
the  second  supplement  to  her  petition 
and  have  considered  this  information  in 
preparing  my  response  to  the  petition. 

In  an  unsigned  Draft  Letter,  dated 
May  1.  1992.  Ms.  Fleming  provided  two 
additional  items  of  information  which 
she  characterized  as  an  update  to  her 
petition.  I  addressed  those  two  items  in 
a  letter  to  Ms.  Fleming,  which 
forwarded  my  Decision,  dated 
November  19,  1993. 

I  have  determined  that  the  petition 
should  be  denied.  The  reasons  for  this 
Decision  are  explained  in  the 
"Director's  Decision  Under  10  CFR 
2.206."  (DD-93-17).  which  is  available 
for  public  inspection  in  the 
Commission's  Public  Document  Room, 
in  the  Gelman  Building.  Lower  Level 
2120  L  Street.  N\V..  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  for  the  Pilgrim  facility  located  at 
the  Plymouth  Public  Library.  11  North 
Street.  Plymouth.  Massachusetts  02360. 

[Docket  Nos.  50-245. 50-336  (License  Nos. 
DRR-21.  Northeast  Utilities,  DPR-65)] 

Millstone  Nuclear  Power  Station; 
Receipt  of  Petition  for  Director'a 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  August  22. 1993.  Clarence  O. 


Reynolds  (Petitioner)  has  requested  that 
the  Executive  Director  for  Operations 
take  immediate  escalated  enforcement 
action  with  regard  to  Millstone  Nuclear 
Power  Station  Unit  1.  Specifically.  Mr. 
Reynolds  requests  that  multiple  Severity 
Level  II  and  III  violations  be  issued 
against  Millstone  Unit  1  Maintenance 
Department  Management,  that 
suspensions  of  Maintenance  Department 
Management  be  instituted  pending  a 
complete  investigation,  and  that  the 
Executive  Director  for  Operations 
(EDO's)  office  insist  that  he  be 
immediately  reinstated  as  maintenance 
mechanic  pending  this  investigation.  As 
grounds  for  this  request.  Mr.  Reynolds 
asserts  that  he  was  suspended  from  his 
position  at  Millstone  following  his  filing 
of  nuclear  concerns  with  Millstone 
management  and  the  NRC.  that  there 
have  been  other  complaints  of 
retaliation  which  have  recently  occurred 
in  his  department,  and  that  a  recent 
NRC  Inspector  General's  report 
indicated  that  there  have  been  a 
significant  number  of  complaints  by 
employees  being  discriminated  against 
at  Millstone  after  bringing  forth  nuclear 
concerns. 

On  September  21.  1993  the  NRC 
denied  the  position  of  the  request  that 
asked  that  the  EDO's  office  insist  on 
immediate  reinstatement  of  Mr. 
RevTiolds'  to  his  position  as  a 
maintenance  mechanic  pending  an 
investigation  and  requested  additional 
information  to  provide  the  basis  to  act 
on  the  Petitioner's  other  requests.  On 
October  19. 1993  the  Petitioner 
responded  with  this  additional 
information. 

The  request  is  being  treated  pursuant 
to  10  CFR  2  206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  Enforcement 
for  action.  As  provided  by  §  2.206. 
appropriate  action  will  be  taken  on  this 
request  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW.. 
Washington.  DC  20555. 

For  the  Nuclear  Regulatory  Commission 

Dated  at  Rockville.  Maryland  this  23d  day 
of  November  1993. 
loseph  R.  Gray. 

Depiity  Director.  Office  of  Enforcement 
(PR  Doc.  93-29307  Filed  11-29-93;  8:45  am| 
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SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  will  be  moving  to 
a  new  location  in  Washington  DC, 
during  the  months  of  December  1993 
and  January  1994.  This  notice  informs 
the  public  of  the  PBGC's  new  address 
and  telephone  numbers. 
FOR  FURTHER  INf ORMATtON  COffTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(Code  22500),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW., 
Washington.  DC  20006-1860,  200-778- 
8850  (202-778-1958  for  TTY  and  TDD) 
202-326-4024  (as  of  December  20, 
1993)  (202-326-4179  for  TTY  and  TDD 
(as  of  January  24,  1994)).  (These  are  not 
toll-frae  numbers.) 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  is  relocating  and  provides  the 
PBGC's  new  address  and  telephone 
numbers.  The  PBGC  also  is  amending  its 
regulations,  elsewhere  in  today's 
Federal  Register,  to  reflect  the  agency's 
relocation. 

New  Address 

During  the  months  of  December  1993 
and  January  1994.  the  PBGC,  which 
currently  is  located  at  2020  K  Street. 
NW..  Washington.  DC  20006-1860.  will 
be  moving  its  offices.  The  PBGC's  new 
address  is:  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW.. 
Washington.  DC  20005-4026.  This 
change  is  limited  to  the  PBGC's  offices; 
post  office  box  numbers  and  other 
addresses  (e.g..  the  Georgia  addresses 
used  for  filing  premium  forms  and 
payments)  are  not  affected. 

The  PBGC  will  begin  accepting  mail 
and  delivery  at  the  new  1200  K  Street 
address  on  December  6,  1993.  By  the 
time  the  move  has  been  completed  in 
late  January  1994,  the  United  States 
Postal  Service  will  not  be  delivering 
mail  to  the  old  2020  K  Street  address, 
and  the  PBGC  will  not  be  accepting 
hand  delivery  at  that  address. 

New  Telephone  Numbers 

As  of  today,  the  PBGC  anticipates  that 
the.  following  new  telephone  numbers 
will  be  in  service  on  the  dates 
indicated — 

(1)  PBGC  general  number:  202-326- 
4000  as  of  December  20. 1993  (202-778- 
8800  before  that  date)  (202-326-4179 
for  TTY  and  TDD  as  of  Januarj-  24. 1994 
(202-778-1958  before  that  date)); 

(2)  Case  Operations  and  Compliance 
Department  202-326-4000  as  of 
December  20, 1993  (202-778-8800 
before  that  date); 


(3)  Premium  Operations  Division: 
202-326-4061  as  of  January  10. 1994 
(202-778-6825  before  that  date); 

(4)  Participant  Services  Division:  202- 
326-4100  as  of  January  24. 1994  (202- 
778-8853  before  that  date); 

(5)  Corporate  Finance  and 
Negotiations  Department:  202-326-4070 
as  of  December  6.  1993  (202-778-8895 
before  that  date); 

(6)  Disclosure  officer:  202-326-4040 
as  of  December  6.  1993  (202-778-8839 
before  that  date); 

(7)  Office  of  the  General  Counsel: 
202-326-4020  (for  general  inquiries) 
and  202-326-4024  (for  regulatory 
matters  as  of  December  20. 1993  (202- 
778-8820  and  202-778-8850. 
respectively,  before  that  date). 

Issued  in  Washington,  DC  this  23rd  day  of 
November.  1993 

Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Coq3oration 

[FR  Doc.  93-29268  Filed  11-29-93;  8:45  am] 
BILUNG  COM  rrot-oi-M 


POSTAL  RATE  COMMISSION 
Commission  Visit 

November  24, 1993. 

Notice  is  hereby  given  that  on 
December  8  through  December  9. 1993, 
members  of  the  Commission  and  certain 
advisory  staff  personnel  will  visit  the 
mailing  operations  and/or 
manufacturing  faciUties/printing  plants 
of  the  following  firms: 

December  8— Florida  Gift  Fruit 

Shippers,  Orlando,  FL 
December  9— Deluxe  Check  Printers, 

Inc.,  and  American  Express, 

Plantation,  FL 

A  report  of  the  visits  will  be  on  file 
in  the  Commission's  Docket  Room.  For 
further  information  contact  Charles  L. 
Clapp.  Secretary  of  the  Commission  at 
202-789-6840. 
Cyril  I.  PitUck. 
Acting  Secretary 
[FR  Doc.  93-29333  Filed  11-29-93;  8:45  am) 
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SECURITIES  AND  EXCHAt4GE 
COMMISSION 

(ReiMM  No.  34-33235;  Fll«  No.  SR-Amax- 
93-31] 

November  22. 1993. 

Self-Regulatory  OrgenlzaUons;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exctiange,  Inc. 
("Amex")  Relating  to  Specialist 
Contact  With  Usted  Companies  and 
Meml>er  Organizations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  22. 1993. 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the  ' 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ft-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt 
new  Rule  194.  which  would  require:  (1) 
Quarterly  contact  by  a  representative  of 
each  specialist  unit  with  the  issuer  of 
each  of  the  unit's  specialty  stocks,  and 
(2)  semiannual  contact  with  the  ten 
member  organizations  of  the  Exchange 
that  are  significant  customers  of  the 
specialist  unit  and  any  other  member 
organizations  that  request  such  contact. 
New  Rule  194  also  would  require 
specialist  units  to  report  periodically  to 
the  Exchange  a  record  of  these  contacts. 
In  addition,  the  Exchange  is  proposing 
to  amend  Rule  590(h)  to  give  the  Minor 
Floor  Violation  disciplinary  Committee 
the  authority  to  impose  fines  for 
violations  of  Rule  194.' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Oi:ganization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


1 


'  On  November  4, 1993.  the  Amex  requested 
approval,  under  Rule  19d-l(cK21, 17  CFR  240  19d- 
1(c)(2),  to  amend  its  Rule  19d-l  minor  rule 
violation  enforcement  and  reporting  plan  to  include 
proposed  Rule  194.  See  letter  from  Geraldine  M 
Brindisi.  Corporate  Secretary.  Amex,  to  Louis  A 
Randazzo.  Attorney.  Commission,  dated  November 
3,  1993 
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and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  speciHed  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Although  many  specialist  units 
currently  maintain  regular  contact  with 
their  listed  companies  and  with  their 
member  firm  customers,  there  is  no 
Exchange  rule  requiring  such  contact. 
Regular  contact  is  important  in  that  it 
fosters  greater  understanding  on  the  part 
of  the  speciahst.  member  firm  and  listed 
company  communities  as  to  their 
respective  needs  and  functions. 

Accordingly,  the  Exchange  is 
proposing  to  adopt  new  Rule  194.  which 
requires:  (1)  Quarterly  contact  by  a 
representative  of  each  specialist  unit 
with  the  issuer  of  each  of  the  unit's 
specialty  stocks;  and  (2)  semiannual 
contact  with  the  ten  member 
organizations  of  the  Exchange  that  are 
significant  customers  of  the  specialist 
unit  and  any  other  member 
organizations  that  request  such  contact. 
Specialists  would  be  required  to  report 
to  the  Exchange,  on  a  regular  basis,  all 
contacts  with  their  listed  companies  and 
member  organizations  on  new  Form 
194. 

Under  the  new  rule,  a  representative 
of  each  specialist  unit  would  be 
required  each  quarter  to  contact  each 
company  (Corporate  Secretary  or  higher) 
or  a  member  of  the  company's  investor 
relations  staff.  Every  reasonable  effort 
must  be  made  to  have  at  least  one  of 
such  quarterly  contacts  during  each 
calendar  year  be  an  in-person  visit, 
while  the  other  contacts  may  be  by 
telephone.  An  in-person  contact  would 
include  the  following:  A  meeting  at  the 
company's  corporate  headquarters, 
attendance  at  an  Exchange-sponsored 
function  for  listed  companies  or  another 
meeting. 

A  representative  of  each  specialist 
unit  would  also  be  required  to  contact 
semiannually  representatives  of  the  ten 
member  organizations  of  the  Exchange 
that  are  the  most  significant  customers 
of  the  specialist  unit  and  any  other 
member  organizations  that  request  such 
contact.  The  Exchange  will  advise  each 
specialist  unit  as  to  which  member 
organizations  are  its  ten  most  significant 
customers.  The  individual  contacted 
must  be  a  senior  officer  of  the  member 


organization  in  question,  who  does  not 
spend  a  substantial  portion  of  his  or  her 
time  on  the  floor  of  the  Exchange  and 
who  has  general  responsibility  for 
directing  order  flow  to  the  floor  of  the 
Exchange  in  stocks  registered  with  the 
specialist  unit.  The  contact  may  be  by 
telephone,  but  specialists  will  be 
encouraged  to  extend  an  invitation  for 
an  in-person  meeting  annually  to  a 
representative  of  each  member 
organization  contacted. 

Specialists  will  be  required  to  report, 
on  new  Form  194,  their  required 
contacts  with  their  listed  companies  at. 
the  end  of  each  calendar  quarter  and 
with  member  organizations 
semiannually.2  The  Exchange  is  also 
proposing  that  rule  590(h)  be  amended 
to  provide  the  Minor  Floor  Violations 
Disciplinary  Committee  with  the 
authority  to  impose  a  fine  for  violation 
of  Rule  194. 

The  proposed  rule  can  be  expected  to 
enhance  the  specialist's  communication 
function,  and  lead  to  greater 
understanding  and  cooperation  among 
the  various  communities  with  the 
Exchange.  In  particular,  these  contacts 
will  foster  increased  knowledge  of  the 
specialist  function,  the  operation  of  the 
Exchange  market,  and  the  markets  that 
are  maintained  in  various  stocks,  and 
will  provide  listed  companies  and 
member  organizations  with  a  forum  in 
which  to  raise  any  service  or  operational 
concerns  which  they  may  have. 

It  should  also  be  noted  that  the  new 
rule  is  similar  to  New  York  Stock 
Exchange  rule  106,  which  was  adopted 
in  1989  in  response  to  similar  concerns. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it 
promotes  just  and  equitable  principles 
of  trade  and  fosters  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  by 
encouraging  and  mandating  increased 
communication  among  specialists, 
issuers  and  member  firms. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 


>  Amox  Fonn  194  will  be  used  by  specialist  units 
to  report  the  contacts  required  under  Rule  194. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW'., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-93-31  and  should  be  submitted 
by  December  23, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McForland, 

Deputy  Secretary. 

[PR  Doc.  93-29216  Filed  11-29-93;  8:45  am) 
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(Releaaa  No.  34-3326;  FIte  No.  SR-NASD- 
93-36] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Extension  of  Public 
Comment  Period  for  Proposed  Rule 
Change 

On  June  21. 1993.  the  National 
Association  of  Securities  Dealers,  Inc. 
{"NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  piu-suant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  15  U.S.C. 
78s(b)(l),  The  proposed  rule  change 
would  amend  section  41  of  the  Code  of 
Arbitration  Procedure  to  permit  parties 
in  arbitration  proceedings  involving  at 
least  $250,000  to  make  prehearing 
settlement  offers  before  an  arbitration 
hearing  is  set  to  begin.  The  proposed 
rule  change  would  require  parties  who 
reject  such  settlement  offers  to  pay  the 
offering  party's  reasonable  costs  and 
attorneys  fees  if  the  award  granted  in 
the  arbitration  was  not  more  favorable  to 
the  rejecting  party  than  the  settlement 
offer.  The  proposed  rule  change  would 
expire  after  two  years. 

Notice  of  the  proposed  rule  change 
was  provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  33081. 
October  20. 1993).  and  by  publication  in 
the  Federal  Register  (58  FR  57881. 
October  27, 1993). 

The  Commission  has  received  several 
requests  for  an  extension  of  the  time 
period  for  public  comment  on  the 
proposed  rule  change.^  The  Commission 
hereby  extends  the  period  for  public 
comment  on  the  proposed  rule  change 
until  December  23. 1993. 

For  the  Commissioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  93-29217  Filed  11-29-93;  8:45  am] 
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<  By  letter  dated  November  19. 1993,  the  NASD 
has  consented  to  an  extension  of  the  comment 
period.  See  letter  fonn  Suzanne  E.  Rothw^ 
Associate  General  Counsel.  NASD  to  Salwyn  |. 
Notelovitz.  Branch  Chief.  Commission,  dated 
November  19.  iggj. 

2 17  CFR  J00.3O-3(a){12);  17  CFR  200.3O-3(a)(31). 


[ReleMe  No.  34-33233;  international  Series 
R*leas«  No.  614;  File  No.  600-20] 

Self-Regulatory  Organteatlons; 
International  Securities  Cleering 
Corporation;  Order  Approving 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

November  22, 1993. 

Pursuant  to  section  19(a)  of  the 
Securities  Exchange  Act  of  1934 
{ 'Act").»  on  August  23, 1993,  the 
International  Securities  Clearing 
Corporation  ("ISCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  an  amendment  to  its 
Form  CA-1  requesting  that  the 
Commission  extend  ISCC's  temporary 
registration  as  a  clearing  agency  imtil 
November  30, 1995.J  Notice  of  ISCC's 
amended  application  and  request  for 
extension  of  temporary  registration 
appeared  in  the  Federal  Register  on 
September  15, 1993.3  No  comments 
were  received.  This  order  approves 
ISCC's  amendment  by  extending  ISCC's 
registration  as  a  clearing  agency  until 
November  30, 1995. 

On  May  12, 1989,  the  Commission 
granted  the  application  of  ISCC  for 
registration  as  a  clearing  agency, 
pursuant  to  Sections  17A  and  19(a)  of 
the  Act,«  and  Rule  17Ab2-l(c) » 
thereunder,  for  a  period  of  18  months. o 
At  that  time,  the  Commission  granted 
ISCC  an  exemption  from  compliance 
with  section  17A(b)(3)(C)  of  the  Act.' 
The  Commission  subsequently  extended 
ISCC's  temporary  registration  as  a 
clearing  agency  and  temporary 
exemption  from  section  17A(b)(3)(C)  of 
the  Act  until  November  30, 1993." 

As  discussed  in  the  order  first 
granting  ISCC's  temporary  registration 
as  a  clearing  agency,  one  of  the  primary 
reasons  for  ISCC's  registration  was  to 
enable  it  to  provide  for  the  safe  and 
efficient  clearance  and  settlement  of 
international  securities  transactions  by 
providing  links  to  centralized,  efficient 
processing  systems  in  the  United  States 

'   15  U.S.C  78s(aJ  (1988). 

2  Letter  from  Karen  Saperstein.  General  Counsel, 
ISCC.  to  Christine  Sibille.  Attorney.  Division  of 
Market  Regulation.  Commission  (August  17. 1993) 
("RegisUatioo  Letter"). 

»  Securities  Exchange  Act  Release  No  32858 
(September  9. 1993).  58  FR  48396 

« 15  U.S.C  78q-l,  78»(a)  (1988). 

»17CFR240.17Ab2-l(c). 

•Securities  Exchange  Act  Release  No.  26812  (May 
12,  1989),  54  FR  21691. 

'15  U.S.C.  78q-l(b)(3)(C)  (1988).  Section 
17A{b)(3)(C)  of  the  Act  requires  that  ISCC's  rules 
assure  feir  representation  of  its  shareholders  (or 
members)  and  participants  in  the  selection  of  its 
directors  and  administration  of  its  affairs. 

•  Securities  Exchange  Act  Release  Nos.  28606 
(Novembw  16, 1990),  55  FR  47976;  and  30005 
(November  27, 1991),  56  FR  63747. 


and  at  foreign  financial  institutions. 
Although  ISCC  has  continued  to  make 
progress  in  this  area  in  the  past  24 
months,"  ISCC's  capacity  and  linkage 
agreements  with  foreign  financial 
institutions  have  not  yet  been 
adequately  challenged.  In  addition. 
ISCC  does  not  yet  have  a  significant 
enough  participant  base  to  permit  its 
active  participants  to  participate  in  the 
nomination  and  election  of  ISCC 
directors  without  giving  these 
participants  an  undue  influence  in  the 
voting  and  nomination  process. ^o 

ISCC  has  functioned  effectively  as  a 
registered  clearing  agency  for  the  past 
54  months,  and  since  1986  has 
functioned  in  this  capacity  under  the 
terms  of  several  no-action  letters  issued 
by  the  Commission's  Division  of  Market 
Regulation." 

Accordingly,  in  light  of  the  past 
performance  of  ISCC,  as  well  as  the 
need  for  ISCC  to  provide  continuity  of 
services  to  its  participants  and 
members,  the  Commission  believes  that 
"good  cause"  exists,  pursuant  to  Section 
19(a)  of  the  Act,  for  extending  ISCC's 
registration  for  an  additional  24 
months.i2 

It  Is  Therefore  Ordered  that  ISCC's 
registration  as  a  clearing  agency  be,  and 
hereby  is,  approved  until  November  30, 
1995. 

For  the  Commission,  by  the  Division  of  | 
Market  RegulaUon,  pursuant  to  delegated  j 
authority."  | 

Margaret  H.  McFarland,  > 

Deputy  Secretary. 

[FR  Doc.  93-29215  Filed  11-29-93;  8:45  am) 
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[Release  No.  34-33234;  File  No.  SR-OCC- 
89-13] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation; 
Withdrawal  of  a  Proposed  Rule  Change 
Relating  to  Netting  of  Cash  Settlement 
Obligations 

November  22, 1993. 

On  October  27, 1989.  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 


•For  example,  ISCC  recently  established  a  data 
transmission  link  with  Euroclsar  Systems 
Securities  Exchange  Act  Release  No  32564  (June 
30,  1993),  58  FR  36722. 

'°RegistraUon  Letter,  note  2,  supra.  Only  twenty 
of  the  thirty-two  ISCC  members  curently  use  ISCC 
services. 

"See  Securities  Exchange  Act  Release  No.  26812, 
note4,  supra,  at  21692. 

"  On  or  before  the  and  of  24  months,  the 
Commission  expects  to  coosidar  whether  to  grant 
ISCC  permanent  ragistratioo  as  a  clearing  ^ency. 

"  17  CFR  200.30-3(a)(50)  (1992). 
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to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  a 
proposed  rule  change  regarding 
procedures  for  netting  cash  settlement 
obligations.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
November  21,  1989.»  On  November  4, 
1993,  OCC  withdrew  the  proposals 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-29218  Filed  11-29-93;  8.45  am] 

WLUNG  COOC  WIO-OI-M 


[Rel.  No.  tC-198a9;  812-6400] 

Dean  Witter  Select  Equity  Truat, 
Selected  Opportunltlea  Serlea 

November  22, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Dean  Witter  Select  Equity 
Trust.  Selected  Opportunities  Series. 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  a  conditional  order  on  behalf  of  its 
series  (the  "Series")  to  permit  each 
Series  to  invest  up  to  tMi  percent  of  its 
total  assets  in  securities  of  issuers  that 
derived  more  than  fifteen  percent  of 
their  gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 

FILING  DATE:  The  application  was  filed 
on  May  12. 1993  and  amended  on 
November  19. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  December  17. 1993.  and  should 
be  accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant,  c/o  Dean  Witter  Reynolds 
Inc..  Two  World  Trade  Center.  New 
York.  New  York  10048,  Attn:  Michael  D. 
Browne. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung.  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations: 

1.  Each  Series  will  be  a  series  of  Dean 
Witter  Equity  Trust.  Selected 
Opportunities  Series,  a  unit  investment 
trust  registered  under  the  Act.  Dean 
Witter  Reynolds  Inc.  ("Dean  Witter")  is 
apphcant's  depositor  (the  "Sponsor"). 

2.  Each  Series'  investment  objective  is 
to  provide  total  return  through  a 
combination  of  potential  capital 
appreciation  and  current  dividend 
income.  Each  Series  will  invest 
approximately  ten  percent,  but  in  no 
event  more  than  10.5  percent.'  of  the 
value  of  its  total  assets  in  each  of  the  ten 
common  stocks  unaffiliated  with  the 
Sponsor  2  in  the  Dow  Jones  Industrial 
Average  ("DJIA")  with  the  highest 
dividend  yields  as  of  its  initial  date  of 
deposit,  and  hold  those  stocks  for 
approximately  one  year. 

3.  The  DJIA  comprises  30  widely-held 
common  stocks  Usted  on  the  New  York 
Stock  Exchange  which  are  chosen  by  the 
editors  of  The  Wall  Street  Journal.  The 
DJIA  is  the  property  of  Dow  Jones  & 
Company.  Inc..  which  is  not  affiliated 
with  the  Sponsor  or  any  Series,  and 


M5  U.S.C.  78sa))(l)  (1988). 

>  Securities  Exchange  Act  Release  No.  27444 
(Noveinl)er  15, 1989).  54  FR  48175. 

>  Letter  from  Jamee  C  Yong,  Vice  President  and 
Deputy  General  Counsel.  OOC,  to  Jerry  W. 
Carpenter.  Branch  Chief,  Division  of  Market 
Regulation,  Commission  (October  20, 1993). 


>  Dean  Witter  will  attempt  to  purchase  securities 
so  that  each  of  the  ten  common  stocks  in  a  Series' 
portfolio  represents  ten  percent  of  the  value  of  a 
Series'  total  assets  on  the  initial  date  of  deposit. 
Dean  Witter  may  purchase  the  securities  in  odd  lots 
In  order  to  achieve  this  goal.  However,  it  is  more 
efficient  if  securities  are  purchased  in  100  share  lots 
and  SO  share  lots.  As  a  result,  a  Series  may  purchase 
securities  of  a  securities  related  issuer  which 
represent  over  ten  percent,  but  in  no  event  more 
than  10.5  percent,  of  a  Series'  assets  on  the  initial 
date  of  deposit  to  the  extent  necessary  to  enable 
Dean  Witter  to  meet  its  purchase  requirements  and 
to  obtain  the  best  price  for  the  securities. 

>  Sears,  Roebuck  k  Company  ("Sears"),  a 
company  whose  common  stock  is  included  in  the 
DJIA,  is  cuirently  excluded  from  the  portfolios  of 
any  Series  because  Sears  is  an  afTiliate  of  the 
Sponsor,  as  defined  by  the  Act  In  the  fuhire,  if 
Sears  ceases  to  be  an  affiUate  of  the  Sponsor,  the 
portfolio  of  a  Series  may  include  Sears. 


does  not  participate  in  any  way  in  the 
creation  of  any  Series  or  the  selection  of 
its  stocks. 

4.  The  securities  deposited  in  each 
Series  will  be  chosen  solely  according  to 
the  formula  described  above,  and  will 
not  necessarily  reflect  the  research 
opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  will  have  no  discretion  as  to 
wnich  securities  are  purchased. 
Securities  deposited  in  a  Series  may 
include  securities  of  issuers  that  derived 
more  than  fifteen  percent  of  their  gross 
revenues  in  their  most  recent  fiscal  year 
from  securities  related  activities. 

5.  During  the  9G-day  period  following 
the  initial  date  of  deposit,  the  Sponsor 
may  deposit  additional  securities  while 
maintaining  to  the  extent  practicable  the 
original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Deposits  made 
after  this  90-day  period  must  replicate 
exactly  (subject  to  certain  limited 
exceptions)  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities  comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  ten  highest  dividend  yielding 
stocks. 

6.  A  Series'  portfolio  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions  of  units  issued  by  a 
Series  and  at  termination  of  the  Series. 
The  Sponsor  has  no  discretion  as  to 
when  securities  will  be  sold  except  that 
it  is  authorized  to  sell  securities  in 
extremely  limited  circumstances, 
namely,  upon  failure  of  the  issuer  of  a 
security  in  a  Series  to  declare  or  pay 
anticipated  cash  dividends,  institution 
of  certain  materially  adverse  legal 
proceedings,  default  under  certain 
documents  materially  and  adversely 
affecting  future  declaration  or  payment 
of  dividends,  or  the  occurrence  of  other 
market  or  credit  factors  that  in  the 
opinion  of  the  Sponsor  would  make  the 
retention  of  such  securities  in  a  Series 
detrimental  to  the  interests  of  the 
unitholders.  The  adverse  financial 
condition  of  an  issuer  will  not 
necessarily  require  the  sale  of  its 
securities  from  a  Series'  portfolio. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3),  with  limited 
exceptions,  prohibits  an  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  luderwriter,  or  investment*^ 
adviser.  Rule  12d3-l(b)  exempts  the 
purchase  of  securities  of  an  issuer  that 
derived  more  than  fifteen  percent  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities  related  activities. 
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provided  that,  among  other  things, 
immediately  after  such  acquisition,  the 
acquiring  company  has  invested  not 
more  than  five  percent  of  the  value  of 
its  total  assets  in  securities  of  the  issuer. 
Notuithstanding  the  above,  rule  12d3- 
1  prohibits  any  registered  investment 
company  from  acquiring  any  security 
issued  by  that  company's  investment 
adviser,  promoter,  or  principal 
underwriter  or  any  affiliated  person  of 
such  investment  adviser,  promoter,  or 
principal  underwriter  that  is  a  securities 
related  business,  with  certain  limited 
exceptions. 

2.  Applicant  seeks  an  exemption  ft-om 
the  provisions  of  section  12(d)(3)  to 
permit  any  Series  to  invest  up  to 
approximately  ten  percent,  but  in  no 
event  more  than  10.5  percent,  of  the 
value  of  its  total  assets  in  securities  of 
an  issuer  that  derives  more  than  fifteen 
percent  of  its  gross  revenues  ft-om 
securities  related  activities.  Applicant 
and  each  Series  will  comply  with  all  of 
the  provisions  of  rule  12a3-l.  except  for 
the  five  percent  limitation  on  the 
amount  of  assets  that  may  be  invested 
in  securities  of  issuers  that  derived  more 
than  fifteen  percent  of  their  gross 
revenues  from  securities  related 
activities  in  their  most  recent  fiscal  year. 

3.  Applicant  asserts  that  section 
12(d)(3)  was  intended  to  prevent 
investment  companies  from  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses,  to 
prevent  potential  conflicts  of  interest, 
and  to  eliminate  certain  reciprocal 
practices  between  investment 
companies  and  seairities  related 
businesses. 

4.  One  potential  conflict  discussed  by 
apphcant  could  occvir  if  an  investment 
company  purchases  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fund 
shares,  rather  than  solely  on  investment 
merit.  Applicant  argues  that  this 
concern  does  not  arise  in  connection 
with  its  application  because  neither  the 
apphcant  nor  the  Sponsor  has  discretion 
in  choosing  the  securities  or  percentage 
amount  purchased.  The  security  must 
first  be  included  In  the  DJIA.  which  is 
unaffihated  with  the  Sponsor  and 
applicant,  and  must  also  qualify  as  one 
of  the  ten  highest  dividend  yielding 
securities  as  calculated  by  the  objective 
formula  described  above. 

5.  Applicant  also  states  that  the  effect 
of  a  Series'  purchase  on  the  stock  of 
parents  of  broker-dealers  would  be  de 
minimis.  Apphcant  asserts  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  DJIA  are 
widely  held,  have  active  markets,  and 
that  potential  purchases  by  any  Series 
would  represent  an  insignificant 


amount  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  According  to  apphcant.  it 
is  highly  unlikely  that  purchases  of 
these  securities  by  a  Series  would  have 
any  significant  impact  on  the  maj-ket 
value  of  any  such  securities. 

6.  Another  potential  conflict  of 
interest  discussed  by  applicant  could 
occur  if  an  investment  company 
directe'd  brokerage  to  a  broker-dealer  in 
which  the  company  has  invested  to 
enhance  the  broker-dealer's  profitability 
or  to  assist  it  during  financial  difficulty, 
even  though  that  broker-dealer  may  not 
offer  the  best  price  and  execution.  To 
preclude  this  type  of  conflict,  applicant 
and  each  Series  agree,  as  a  condition  of 
this  application,  tiiat  no  company  held 
in  the  portfolio  of  a  Series  nor  any 
affiliate  thereof  vnU  act  as  a  broker  for 
any  Series  in  the  purchase  or  sale  of  any 
security  for  its  portfolio. 

7.  Applicant  states  that  the  requested 
reUef  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Condition 

Apphcant  agrees  that  the  requested 
exemptive  order  may  be  conditioned 
upon  no  company  held  in  the  portfolio 
of  a  Series,  nor  any  affiliate  thereof, 
acting  as  broker  for  any  Series  in  the 
purchase  or  sale  of  any  security  for  the 
Series'  portfoho. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McParland, 

Deputy  Secretary. 

[FR  Doc.  93-29219  Filed  11-29-93;  8:45  am) 

BILUNQ  CODE  W1»-01-M 


Pnvestment  Company  Act  Rel.  No.  19890; 
811-5508] 

MFS  Lifetime  Intermediate  Fund; 
Application 

November  22, 1993. 

AGENCY:  Secvirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act") 


APPLICANT:  MFS  Lifetime  Intermediate 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATES:  The  application  was  filed 
on  November  12. 1993. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  20. 1993  and  should  be 
accompanied  by  proof  of  service  on 
apphcant.  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
rbquest,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Apphcant.  500  Boylston  Street.  Boston. 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
apphcation.  The  complete  apphcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified 
open-end  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  March  18. 1988. 
apphcant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  Act  and  a  registration  statement 
pursuant  to  the  Securities  Act  of  1933. 
The  registration  statement  became 
effective  on  July  20. 1988.  and  apphcant 
commenced  its  initial  pubhc  offering  on 
or  about  the  effective  date. 

2.  On  June  3. 1993,  applicant  and 
MFS  Series  Trust  II  entered  into  an 
agreement  for  the  purchase  of  the 
apphcant's  assets.  The  Agreement 
provided  that  apphcant  would  transfer 
all  of  its  assets  and  liabihties  to  the  MFS 
Intermediate  Income  Fund  (the 
"Acquiring  Fund"),  a  portfoho  of  MFS 
Series  Trust  II,  in  exchange  for  Class  B 
shares  of  beneficial  interest  of  the 
Acquiring  Fund. 

3.  On  April  14. 1993.  apphcant's 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act.  apphcant's  trustees 
determined  that  the  sale  of  apphcant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  apphcant's 
shareholders,  and  that  the  interests  of 
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the  existing  shareholdera  would  not  be 
diluted  u  a  result* 

4.  Proxy  materials  dated  June  11, 1993 
were  distributed  to  applicant's 
shareholders  of  record  as  of  June  1, 
1993  Definitive  proxy  materials 
soliciting  shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
on  June  14, 1993.  The  reorganization 
was  approved,  in  accordance  with 
Massachusetts  law,  by  applicant's 
shareholders  at  a  meeting  held  on  July 
30, 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
habilities  to  the  Acquiring  Fund.  In 
exchange  for  $499,884,985  of  net  assets 
transferred  to  the  Acquiring  Fund, 
apphcant  received  5.S,069,919.480  Class 
B  shares  at  a  net  asset  value  per  share 
of  $9.03.  The  exchanges  were  made  at 
net  asset  value  determined  as  of  the 
opening  of  business  on  September  7, 
1993.  The  shares  received  in  exchange 
for  apphcant  s  assets  were  distributed  to 
applicant's  shareholders  pro  rata  in 
accordance  with  their  respective 
interests  in  applicant. 

6.  The  Acquiring  Fund  assumed  all 
expenses  in  coimection  with  the 
reorganization.  These  expenses 
included  legal,  accounting,  printing, 
transfer  agency,  proxy  solicitor  and 
other  expenses  totalling  approximately 
$46,558. 

7.  As  of  the  date  of  the  amended 
apphcation,  applicant  had  no 
shareholders,  assets,  or  habilities. 
AppUcant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Managoment,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
i^eputySecretaiy. 

[FR  Doc  93-29220  FUed  11-29-93;  8.4S  ami 
muMG  coot  mn9^^-m 


>  Applicant  aad  the  Acquiring  Fund  may  be 
d»3.iied  to  be  affiliated  petsoiu  of  each  other  by 
reason  of  having  a  common  investmant  adviser. 
Although  purchase*  and  sale*  between  affiliated 
persons  geneimUy  are  prohibited  by  section  17(a)  of 
the  Act,  rule  17a-4  provide*  an  axemptlan  far 
certain  purchases  and  sales  aaaog  investment 
companiet  that  are  afahaiod  pvioBS  of  each  other 
solely  by  reason  of  h*nng  a  common  loveetoMBt 
•dviset,  cnmmon  director*,  asd/er  conmun 
officers. 


PnvestnMnt  Company  Act  Rei.  Na  19691; 
•11-3016] 

MFS  Municipal  Bond  Trust;  Application 

Novembflf  22. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  MFS  Municipal  Bond  Trust. 
RELEVANT  ACT  SECTIOM:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  Investment  company. 
FILING  DATE:  The  appUcation  was  filed 
on  November  12. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  requpst  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  wnth  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5.30  p.m.  on 
December  20, 1993  and  should  be 
accompanied  by  proof  of  senice  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natxure 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  Issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  no'afication 
by  vmting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
AppUcant.  500  Boylston  Street.  Boston. 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  272-7027,  or  C.  Da\id  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  apphcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Pubhc  Reference  Branch. 

Applicant's  Representations 

1.  Apphcant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  March  21, 1980,  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act  and 
a  registration  statement  pursuant  to  the 
Securities  Act  of  1933,  The  registration 
statement  became  effective  on  April  4, 
1980,  and  apphcant  commenced  its 
initial  pubUc  offering  cm  or  about  the 
effisctive  date. 


2.  On  June  9, 1993,  appUcant  and 
MFS  Fixed  Income  Trust  entered  into  en 
agreement  for  the  punJiase  of  the 
apphcant  "s  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabiUties  to  the  MFS 
Municipal  Limited  Maturity  Fund  (the 
"Acquiring  Fund"),  a  portfoUo  of  MFS 
Fixed  Income  Trust,  in  exchange  for 
Class  A  shares  of  beneficial  interest  on 
the  Acquiring  Fund. 

3.  On  April  21, 1993.  applicant's 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act,  appUcant's  trustees 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  appUcant's 
shareholders,  and  ihat  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result.  1 

4.  Proxy  materials  dated  June  9,  1993 
were  distributed  to  appUcant's 
shareholders  of  record  as  of  Jime  7, 
1993.  Definitive  proxy  materials 
soliciting  shareholder  approval  of  the 
reorganization  were  filed  nith  the  SEC 
on  June  17, 1993.  The  reorganization 
was  approved,  in  accordance  with 
Massacnusetts  law,  by  appUcant's 
shareholders  at  a  meeting  held  on 
August  5, 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  Its  assets  and 
liabiUties  to  the  Acquiring  Fund.  In 
exchange  for  $88,470,898.73  of  net 
assets  transferred  to  the  Acquiring 
Fund,  applicant  received 
$11,426,898.73  Class  A  shares  at  a  net 
asset  value  per  share  of  $7.74.  The 
exchanges  were  made  at  net  asset  value 
determined  as  of  the  opening  of 
business  on  September  7, 1993.  The 
shares  received  in  exchange  for 
applicant's  assets  were  distributed  to 
appUcant's  shareholders  pro  rata  in 
accordance  with  their  respective 
interests  in  appUcant. 

6.  The  Acquuing  Fund  assumed  all 
expenses  in  connection  virith  the 
reorganization.  These  expenses 
included  legal,  accounting,  printing, 
transfer  agency,  proxy  soUdtor  and 
other  expenses  totaling  approximately 
$18,759. 

7.  As  of  the  date  of  the  amended 
appUcation,  appUcant  had  no 
shareholders,  assets,  or  UabiUties. 


>  AppUcant  and  the  AoqiUrlng  Fund  may  be 
deemed  to  be  affiliated  persons  of  eech  other  by 
reason  of  having  a  common  Investment  advi&er. 
Althoagh  purchases  and  sales  between  affiliated 
persons  generally  an  prohibited  by  section  17(a)  of 
the  Act,  rule  17a-a  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  per»oas  of  each  other 
solely  by  reason  of  having  a  common  investment 
•dvl&er,  common  director*,  and/or  common 
officers. 
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Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(PR  Doc.  93-29221  Filed  11-29-93;  8:45  ami 

BILUNC  CODE  WIO-OI-M 


PnvestnMnt  Company  Act  R«l.  No.  19892: 
811-2202] 

MFS  Research  Fund;  Application. 

NovemlMJr  22.  1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  apphcation  for 
deregistration  under  the  Investment 
Cpmpany  Act  of  1940  ("Act"). 


APPUCANT:  MFS  Research  Ftind. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  November  12, 1993. 
HEARING  OR  NOTIRCATXW  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  20, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC's 
Public  Reference  Branch. 


Applicant's  Representations 

1.  AppUcant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  ousiness 
trust.  On  June  25, 1971.  applicant  filed 
a  notification  of  registration  pursuant  to 
section  8(a)  of  the  Act  and  its  original 
registration  statement  pursuant  to 
section  8(b)  of  the  Act.  AppUcant  filed 

a  registration  statement  on  Form  S-5 
pursuant  to  the  Securities  Act  of  1933. 
The  registration  statement  became 
effective  on  or  about  December  13, 1971, 
and  appUcant  commenced  its  initial 
pubUc  offering  on  or  about  the  effective 
date. 

2.  On  April  21, 1993,  applicant  and 
MFS  Series  Trust  V  entered  into  an 
agreement  for  the  piuxJiase  of  the 
appUcant's  assets.  The  Agreement 
provided  that  appUcant  would  transfer 
all  of  its  assets  and  liabiUties  to  the  MFS 
Research  Fund  (the  "Acquiring  Fund"), 
a  portfoUo  of  MFS  Series  Trust  V,  in 
exchange  for  Class  A  shares  of  beneficial 
interest  of  the  Acquiring  Fimd. 

3.  On  April  21, 1993,  applicant's 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act,  appUcant's  trustees 
determined  that  the  sale  of  appUcant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  appUcant's 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result* 

4.  Proxy  materials  dated  June  9, 1993 
were  distributed  to  appUcant's 
shareholders  of  recoid  as  of  Jime  7, 
1993.  Definitive  proxy  materials 
soUciting  shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
on  June  18. 1993.  The  reorganization 
was  approved,  in  accordance  with 
Massachusetts  law.  by  appUcant's 
shareholders  at  a  meeting  held  on 
August  5. 1993. 

5.  On  September  7. 1993,  the 
reorganization  was  consummated. 
AppUcant  transferred  all  its  assets  and 
UabiUties  to  the  Acquiring  Fund.  In 
exchange  for  $287,320,364.80  net  assets 
transferred  to  the  Acqviiring  Fund, 
appUcant  received  20,347,155.662  Class 
A  shares  at  a  net  asset  value  per  share 
of  $14.12.  The  exchanges  were  made  at 
net  asset  value  determined  as  of  the 
opening  of  business  on  September  7, 


1  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser. 
Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  section  17(a)  of 
the  Act  rule  17a-e  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affihated  persons  of  each  other 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 


1993.  The  shares  received  in  exchange 
for  appUcant's  assets  were  distributed  to 
appUcant's  shareholders  pro  rata  in 
accordance  with  their  respective 
interests  in  appUcant. 

6.  The  Acquiring  Fimd  assumed  aU 
expenses  in  coimection  with  the 
reorganization.  These  expenses 
included  legal,  accoimting,  printing, 
transfer  agency,  proxy  soUcitor  and 
other  expenses  totalling  approximately 
$34,733. 

7.  As  of  the  date  of  the  amended 
appUcation.  appUcant  had  no 
shareholders,  assets,  or  UabiUties. 
AppUcant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  AppUcant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[PR  Doc.  93-29222  Filed  11-29-93;  8:45  am) 
BIUMQ  COOE  WIO-OI-M 


SMALL  BUSINESS  AOMINiSTRATION 

[Declaration  of  Disaster  Loan  Area  «2691] 

Florida;  Declaration  of  Disaster  Loan 
Area 

Alachua  County  and  the  contiguous 
counties  of  Bradford,  Clay,  Columbia, 
Gilcrest,  Levy,  Marion,  Putnam,  and 
Union  in  the  State  of  Florida  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  heavy  rain,  high  winds,  and 
tornadoes  which  occurred  October  30- 
31. 1993.  AppUcations  for  loans  for 
physical  damage  may  be  filed  imtil  the 
close  of  business  on  January  18. 1994 
and  for  economic  injury  until  the  close 
of  business  on  August  16. 1994  at  the 
address  listed  below:  U.S.  SraaU 
Business  Administration.  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  CA  30308.  or  other  locaUy 
annoimced  locations. 

The  interest  rates  are: 


Parcerrt 

For  Physica'  Damage: 

Homeowners    wth    credit 

availat)le  elsewhere 

7.250 

Homeowners  wittiout  credit 

available  elsewhere 

3.625 

Businesses     with     credit 

available  elsewhere 

8.000 

Businesses  and  non-profit 

organizations       without 

credit     available     else- 

where   

4.000 
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Psreant 

Others  (Indudbig  Non-prol- 

M    Organizations)    With 

Crwlll    AvaiW)!*    Elsa- 

wtiera  .._ 

7.125 

Fof  Economic  Injury 

BLt$iness6s  and  smaa  agrt- 

cuttual        cooperallv«s 

without  cradR  avaOaMa 

aisowhors  _.._ „ 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  269112  and  for 
economic  injury  the  number  is  811300. 

(Catalog  of  Federal  DooMstk  Assistance 
PrognuB  Ncs.  S9002  and  59008). 

Dated^  November  16. 1093. 
Enkiiw  B.  BowIm, 
Administrator. 
(FR  Doc  93-29271  Piled  11-29-93;  8:45  am) 

BUJNGCOOC  l02S-ai-«l 


Senior  Executive  Service  Performance 
Review  Board  Uat  of  Members 

ACiENCY:  Small  Business  Administration. 

ACTION:  Listing  of  personnel  serving  as 
members  of  this  agency's  senior 
executive  service  performance  review 
boards. 

SUMMARY:  Section  4314(c)(4)  of  title  5. 
U.S.C.  requires  Federal  agencies  to 
publish  notification  of  the  appointment 
of  individuals  who  serve  as  members  of 
that  Agency's  Performance  Review 
Boards  (PRB).  The  following  is  a  listing 
of  those  individuals  currently  serving  as 
members  of  this  Agency's  PRB: 

1.  Bill  Combs,  Special  Assistant  to  the 
Administrator 

2.  John  R.  Cox,  Acting  Assistant 
Administrator  for  Financial 

Assistance 

3.  Samuel  A.  Gentile.  Deputy  to  the 
ADA  for  Business  Development 

4.  James  O.  Gordon,  District  Director. 
Washington  District  Office 

5.  George  H.  Robinson.  Director.  Equal 
Employment  Opportunity  and 
Compliance 

6.  Carolyn  J.  Smith.  Director  of 
Personnel 

7.  John  T.  SpoUla.  General  Counsel 

8.  Mark  Stephens.  Associate  General 
Coursel  for  SBIC  Litigation/ 
Liquidation 

9.  Kiis  Swedin.  Assistant  Administrator 
for  Congressional  and  Legislative 
Affairs 

10.  Janice  E.  Wolfe.  Acting  Associate 
Deputy  Administrator  for  Finance. 
Investment  and  Procurement 


Dated:  November  22, 1993. 
EnldiM  B.  Bowlu, 

Adminittrator. 

IFR  Doc.  93-29274  Filed  11-29-93;  8:45  am) 

MUMQ  COOI  MIS-et-« 

Byrd  Busineaa  hmrestmenta,  LP.; 
Issuance  of  a  Small  Business 
Investment  Company  License 

pjcanaa  No.  04^4-02591 

On  May  18, 1993,  a  notice  was 
published  in  the  Federal  Register  (58 
FR  29020)  stating  that  an  application 
has  been  filed  by  Byrd  Business 
Investments.  L.P..  2000  Glen  Echo  Road. 
Suite  100,  Nashville,  Tennessee  37215. 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1993))  for  a  Ucansa  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
dose  of  business  June  17, 1993  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  04/04-0259  to  Byrd 
Business  Investments,  LP.,  to  operate  as 
a  small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Prognm  Na  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  22, 1993. 
Charles  R.  Hertzberg. 
Associate  Administrator  for  Invtatmeia. 
IFR  Doc.  93-29272  Filed  11-29-93;  8:45  am) 

BUJNO  COOE  W3S-01-M 

[Ucensa  Na  02/02-5388] 

Transportation  Capital  Corp.;  RUng  of 
an  Application  for  Transfer  of 
Ownership  and  Control 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993))  by 
Transportation  Capital  Corporation,  315 
Park  Avenue  South,  New  York.  New 
York  10010,  for  transfer  of  ownership 
and  control  of  its  Ucense  under  the 
Small  Business  Lnvestraent  Act  of  1958, 
as  amended,  (the  Act)  (15  U.S.C  et. 
seq.].  Transportation  Capital 
Corporatiffli  was  licensed  June  23, 1980. 

TCC  Purchase  Company  owns  1.3 
percent  of  Transportation  Capital 
Corporation.  TCC  Purchase  Company  ia 


wholly-owned  by  LCN  InvestmenU.  Uk. 
LCN  Investments,  Inc.  has  acquired  97.4 
percent  of  the  issued  and  outstanding 
capital  stock  of  Transportation  Capital 
Corporation  and  will  make  it  wholly- 
owned  by  LCN  Investments,  Inc. 
Through  LCN  Investments,  Inc.  and  TCC 
Purchase  Company.  Leucadia  National 
Corporation  will  be  the  beneficial  owner 
of  98.7  percent  of  the  voting  shares  of 
Transportation  Capital  Corporation. 

The  proposed  officers,  directors  and 
shareholders  are: 


Paul  J.  Borden, 

315  Patk  Ave. 

So..  New  Yortt. 

NY  10010. 
Jonattian  Hlrsch, 

315  Park  Ave. 

So.,  New  Yort(, 

NY  10010. 
Lawrence  D. 

Gtaut)inger, 

315  Park  Ave. 

So.,  New  YofK 

NY  10010. 
Adrianrw  Berrv 

stein.  315  Par* 

Ave.  So.,  New 

Yorti,  NY 

10010. 
Murray  Syrok, 

315  Park  Ave. 

So..  New  Yoik, 

NY  10010. 
DevW  S.  Weber, 

315  Park  Ave. 

So.,  New  York, 

NY  10010. 
Mark  Homslain, 

315  Park  Ave. 

So.,  New  York, 

NY  10010. 
TOO  Purchase 

Company.  315 

Park  Ave.  So., 

New  York.  NY 

10010. 
LCN  Invest- 
ments, Inc., 

315  Park  Ave. 

So.,  New  York. 

NY  10010. 


Chairman,  Presi- 
dent and  Di- 
ractor.. 

Secretary, 
Treasurer  Vfce 
President  & 
Director. 

Director 

Director  „ 

Director 


Direcky 


Vice  President 


Sttareholder 


Sharahoider 


1.3 


97.4 


The  applicant  will  begin  operations 
with  a  capitalization  of  $6,561,380. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 
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Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration.  409  3rd  Street. 
SW,  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  York.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  22, 1993 
Charles  R.  Herlzberg. 
Associate  Administrator  for  Investment. 
(FR  Doc.  93-29273  Filed  11-29-93;  8:45  am) 

BILUNG  CODE  M2S-01-M 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
Roanoke  Regional  Airport 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  the  Roanoke  Regional 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193  (hereinafter  referred  to  as  "the  Act") 
and  14  CFR  Fart  150  by  the  Roanoke 
Regional  Airport  Commission.  This 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under 
14  CFR  part  150  at  the  Roanoke 
Regional  Airport  were  in  compliance 
with  applicable  requirements  effective 
June  1. 1992.  The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  May  3, 
1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA's  review  of  the  noise 
compatibility  program  is  November  15. 
1993.  The  public  comment  period  ends 
December  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Squeglia.  Fitzgerald  Federal 
Building,  JFK  International  Airport, 
Jamaica.  New  Yoric  11430,  (718)  553- 
0902.  Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  MFORMATKM:  This 
notice  annoimces  that  the  FAA  is 


reviewing  a  proposed  noise 
compatibility  program  for  the  Roanoke 
Regional  Airport,  which  will  be 
approved  or  disapproved  on  or  before 
May  3,  1994.  This  notice  also  announces 
the  availability  of  this  program  for 
public  review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compUance  with 
the  requirements  of  Federal  Aviation 
Regulations  FAR  Part  150.  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatibie  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatibie  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Roanoke  Regional  Airport,  effective  on 
November  15. 1993.  It  was  requested 
that  the  FAA  review  this  material  and 
that  the  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  carport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(d)  of  the  Act.  Prehminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  Noise 
compatibility  programs,  but  that  further 
review  will  be  necessarj'  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  3, 1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provision  of  14 
CFR  part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  in  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatibie  land 
use  and  preventing  the  introduction  of 
additional  noncompatibility  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluatiwi  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.  Room 
617.  Washington.  DC  20591 

Federal  Aviation  Administration, 
Eastern  Region— AEA-610,  Fitzgerald 


Federal  Building.  JFK  International 
Airport,  Jamaica.  New  York  11430 

Roanoke  Regional  Airport  Commission. 
Woodrum  Field.  5202  Aviation  Drive. 
NW.,  Roanoke.  VA  24012 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading  FOR  FURTHER  INFORMATKM 

CONTACT. 

Issued  in  Jamaica,  New  York,  Noveint)er 
15,1993. 

Louis  P.  DeRose. 

Manager,  Airports  Division 

[FR  Doc.  93-29302  Filed  11-29-93:  8:45  ami 
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[Summary  Notice  No.  PE-93-51J 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  20, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

10).  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  tiie  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
FAA  Headquarters  Bmlding  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHBt  INFORMATION  CONTACT: 
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Mr.  Frederick  M.  Haynes,  OfBce  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SVV.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  November 
23. 1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Ztocitef  No..  27501. 

Petitioner  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected: 

14  CFR  25.562. 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  the  petitioner  relief  from 
the  dynamic  test  standards  in  S  25.562, 
as  incorporated  by  Amendment  25-64 
effective  June  16. 1988,  for  a  cockpit 
forward  observer's  seat  on  the  Model 
750,  Citation  X  (ten)  airplane.  The  seat 
will  be  used  exclusively  by  the  FAA  for 
en  route  inspections. 

Dispositions  of  Petitions 

DocietJVo.  26006. 

Petitioner:  Beech  Aircraft 
Corporation. 

Sections  of  the  FAR  Affected: 

14  CFR  47.69(b). 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  the  petitioner  to  continue 
to  conduct  flights  outside  the  United 
States. 

Temporary  grant,  October  25, 1993, 
Exemption  No.  5125B 

DocJter  No.;  27155. 

Petitioner:  Saab  Aircraft  AB. 

Sections  of  the  FAR  Affected: 

14  CFR  25.562(b)(2)  and  (c)(5). 

Description  of  Relief  Sought/ 
Disposition: 

To  extend  Exemption  No.  5623  to 
allow  implementation  of  Head  Injury 
Criterion  and  floor  distortion 
requirements  be  delayed  until  June, 
1994,  due  to  a  lack  of  a  production 
solution  by  the  flight  deck-seat  and 
interior  furnishings  suppliers. 

Partial  grant,  November  1. 1993, 
Exemption  No.  5623A 

Docket  No;  27301. 

Petitioner:  Skydive  City,  Inc. 

Sections  of  the  FAR  Affected: 

14  CFR  105.43(a). 

Description  of  Relief  Sought: 

To  allow  foreign  non-student 
skydivers  to  participate  in  events  at  its 
facilities  without  having  to  comply  with 
the  parachute  equipment  and  packing 
requirements  of  this  section. 


Grant,  November  16, 1993,  Exemption 
No.  5791 

Doc/cet  No.;  27384. 

Petitioner:  The  Boeing  Company. 

Sections  of  the  FAR  Affected: 

14  CFR  25.1435(b)(1). 

Description  of  Relief  Sought: 

To  amend  Exemption  No.  5758  to 
allow  the  petitioner  to  conduct 
hydraulic  system  testing  at  3400  psig  in 
lieu  of  3600  psig,  since  the  system  reUef 
valve  aacking  pressure  setting  is  3499 
psig. 

Grant,  October  29, 1993,  Exemption  No. 
5758A 

DocJi:et  No.;  27450. 

Petitioner:  Emery  Worldwide  Airlines. 

Sections  of  the  FAR  Affected: 

14  CFR  121.358. 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  an  extension  to  the 
December  30, 1993  date  for  the 
installation  of  either  an  approved 
airborne  windshear  warning  and  flight 
guidance  system,  an  approved  airborne 
detection  and  avoidance  system,  or  an 
approved  combination  of  the  systems  in 
the  petitioner's  aircraft. 

Denial,  November  12. 1993,  Exemption 
No.  5789 

Docket  No.;  27499. 

Petitioner  Domier  Luftfahrt  GmbH. 

Sections  of  the  FAR  Affected: 

14  CFR  25.161(d). 

Description  of  Relief  Sought: 

To  allow  the  petitioner  exemption 
from  the  engine  out  lateral/directional 
trim  requirements  of  §  25.161(d). 

Grant,  November  5,  1993.  Exemption 
No.  5785 

|FR  Doc.  93-29262  Filed  11-29-93;  8:45  am] 
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Passenger  Facility  Charge  (RFC) 
Approvals  and  Disapprovals 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 
action:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  October 
1993,  there  were  11  applications 
approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IV  of  the 
Onmibus  Budget  Reconcihation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
§158.29. 


PFC  Applications  Approved 

Public  Agency:  Columbus  Airport 
Commission,  Columbus,  Georgia. 

Application  Number  93-01-C-OO- 
CSG. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$534,633. 

Earliest  Pennissible  Charge  Effective 
Date:  December  1, 1993. 

Estimated  Charge  Expiration  Date: 
June  1, 1995. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's: 

None. 

Brief  Description  of  Projects  Approved 
To  Use  PFC  Revenue: 
Airfield  signage. 
Lighting  rehabilitation  runway  5/23  and 

taxiways  B,  C.  D.  E.  and  F. 
Standby  airfield  generator, 
Easements/approach  clearing  rujiiways 

12  and  23. 
Taxiway  F  extension. 
Rehabilitate  runway  12/30. 
Taxiway  C  reconstruction  (design  only), 
Demolition  of  old  terminal  building. 
Master  plan  update. 
Acquisition  of  a  4-wheel  drive  vehicle. 

Decision  Date:  October  1, 1993. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Cathy  Nelmes,  Atlanta  Airports  District 
Office,  (404  994-5306. 

Public  Agency:  Metropolitan 
Knoxville  Airport  Authority,  Knoxville, 
Tennessee. 

Application  Number:  93-01-O-00- 
TYS. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve7;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$5,681,615. 

Earliest  Permissible  Charge  Effective 
Date:  January  1. 1994. 

Estimated  Charge  Expiration  Date: 
January  1. 1997.    . 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's: 

On-demand  air  taxi/commercial 
operators. 

Defermina tjo/i;  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanements 
at  McGhee  Tyson  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Master  plan/Part  150  study  updates. 

Noise  compatibility  program, 

Terminal  improvements — wheelchair 
Uft. 

Taxiway  and  airfield  project- 
reconstruct  taxiway  B-2, 
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Taxi  way  and  airfield  project — replace 

runway  SIVzaR  liKhting. 
Taxiway  and  airfield  project— air  carrier 

apron  reseal  joints, 
Taxiway  and  airfield  project— paved 

shoulder  for  taxiway  B. 
Runway  5R/23L  improvements- 
pavement  overlay— update  runway 
lighting — lower  Tennessee  Valley 
Autharinr  towers. 
Airfield  safety  and  security. 

Brief  Description  of  Projects  Approved 
To  Impose  Only: 
Property  acquisition— phase  I. 
Terminal  renovations — restrooms, 
Terminal  renovations — roadway 

retaining  wall, 
Taxiway  A  sti-engthening- light  and 

pave  shoulders. 
Maintenance  building  improvements 

(snow  removal  equipment  building), 
Airfield  equipment — snow  removal 
equipment. 

Brief  Description  of  Projects 
Approved-in-Part  for  Collection  and 
Use: 
Terminal  access  roads. 
Determination:  The  roadwdy 
immediately  aroimd  the  fuel  f^rm  area, 
the  roadway  through  the  rentalair__^ 
parking  areas  to  the  terminal  physics 
plant  area  on  the  north  side  of  the 
terminal,  and  the  roadway  from  the 
crash  fire  rescue  access  through 
employee  parking  areas  to  the  terminal 
physical  plant  area  are  not  eligible. 
These  service  roads  serve  ineligible 
areas  and,  as  such,  are  specifically 
ineligible. 

Decision  Date:  October  6, 1993. 
FOR  FURTHER  rNFORMATION  CONTACT:  Jerry 
O.  Bowers,  Memphis  Airports  District 
Office.  (901)  544-3495. 

Public  Agency:  Monterey  Peninsula 
Airport  District,  Monterey,  California. 
Application  Number:  93-01-0-00- 
MRY. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 
PFC  Level:  $3,000. 
Total  Approved  Net  PFC  Revenue: 
$3,960,855. 

Earliest  Permissible  Charge  Effective 
Dafe.  January  1. 1994. 

Estimated  Charge  Expiration  Date: 
June  1.  20l0a 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Unscheduled/intermittent 
Part  135  air  taxis. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanements 
at  Monterey  Peninasula  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Security  access  control  system/flexible 
response, 


Storm  drain  rehabilitation. 

Taxi  way /apron  pavement  rehabilitation, 

Envinmmeatal  assessmwit/westside 

access  connection  to  Garden  Road 

alignment  study, 
Airport  signage  system. 

Brief  Description  of  Projects  Approved 
To  Impose  Only: 

Residential  soundproofing  phases  2-5, 
Terminal  renovation/improvement. 
Environmental  impact  review/ 
environmental  impact  statement — 
"new  northside"  ground  access  road, 
"New  northside"  ground  access  road, 
"Old  northside"  road  relocation, 
Terminal  road  improvements  (phase  I), 
Westside  access  connection  to  Garden 
Road. 

Decision  Date:  October  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Rodriguez,  San  Francisco 
Airports  District  Office,  (415)  876-2805. 

Public  Agency:  Metropolitan 
Washington  Airports  Authority, 
Alexandria,  Virginia. 

Application  Number:  93-01-C-OO- 
lAD. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$199,752,390. 

Earliest  Estimated  Charge  Effective 
Date:  January  1, 1994. 

Estimated  Charge  Expiration  Date: 
November  1,  2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  on-demand  air 
taxis,  both  fixed  wing  and  rotarj'. 

Z?etennjnof/oTj;  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Washington  Dulles 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

New  mid-field  facilities,  including 

aprons/taxiways  and  electrical 

service. 
Mid-field  apron,  service  building,  and 

fuel  line  (bravo  ramp). 
Replace  airfield  lighting  circuits, 
Airfield  signage, 
Perimeter  fencing. 
North  service  road  upgrades, 
Reconstruct  Dulles  Access  Highway  and 

bridges. 
Mobile  lounge  road  and  apron  area. 
Access  road,  third  lane  phase  I. 
Holding  apron,  nmway  IR, 
Holding  apron,  runway  19R, 
Touchdown  zone  lighting,  runway  IL 
Extend  taxiway  E-2  to  E-7, 
Interim  financing  costs. 

Decison  Date:  October  18, 1993. 


FOR  FURTHER  MPORMATION  CONTACT: 

Robert  Mendez.  Washington  Airports 
District  Office.  (703)  285-2570. 

Public  Agency:  Tulsa  Airports 
Improvement  Trust,  Tulsa,  Oklahoma. 

Application  Number:  93-02-U-OO- 
TUL. 

Application  Type:  Use  PFC  Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$9,717,000. 

Earliest  Permissible  Charge  Effective 
Dafe.  Junel,  1992. 

Estimated  Charge  Expiration  Date: 
August  1,  1995. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Use: 

Emergency  communications  equipment. 
Aircraft  rescue  and  firefighting  (ARFF) 

vehicle  replacement. 
Taxiway  Alpha  holding  apron  and 

taxiway  Delta  reconstruction, 
Taxiway  X-ray  extension. 
Construct  ARFF  facility, 
Taxiway  Juliet  extension. 

Taxiway  Whiskey  reconstruction. 

Decision  Date:  October  18,  1993. 
FOR  FURTHER  MFORMATION  CONTACT:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  624-5979. 

Public  Agency:  Charlottes\'ille- 
Albemarle  Airport  Authority, 
Charlottesville,  Virginia. 

Application  Number:  93-02-U-OO- 
ChO. 

Application  Type:  Use  PFC  Revenue. 

PFC  Leve/.  $2.00. 

Total  Approved  Net  PFC  Revenue: 
$255,559. 

Earliest  Permissible  Charge  Effective 
Date:  September  1, 1992. 

Actual  Estimated  Charge  Expiration 
Date;  October  1,  1993. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's: 

No  change  from  previously  approved 
application  of  June  11, 1992. 

Brief  Description  of  Projects  Approved 
for  Use: 

Snow  equipment  storage  building. 
Snow  vehicle/plow. 

Decision  Date:  October  20, 1993. 
FOR  FURTHER  INFOfOMTION  CONTACT: 
Robert  Mendez,  Washington  Airports 
Disti-ict  Office.  (703)  285-2570. 

Public  Agency:  Meridian  Airport 
Authority,  Meridian.  Mississippi. 

Application  Number:  93-02-C-OO-MEI. 

PFC  Leve7.  $3.00 

Total  Approved  PFC  Revenue: 
$155,223. 

Estimated  Charge  Effective  Date:  June 
1, 1994. 

Estimated  Charge  Expiration  Date: 
August  1, 1996. 
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Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Repave  runway  4/22. 

Repave  north  1,500  feet  of  taxiway  B. 

Repave  terminal  building  aircraft 

parking  apron. 
Terminal  building  phase  2A. 
Runway/taxiway  guidance  signs, 
Passenger  access  lift. 

Brief  Description  of  Project 
Withdrawn:  Security  vehicle. 

Determination:  The  Meridian  Airport 
Authority  requested  by  telephone  on 
September  30. 1993.  that  this  project  be 
withdrawrn  from  the  PFC  application. 

Decision  Date:  October  19, 1993. 
FOR  FURTHER  iNFORMATHM  CONTACT: 
Elton  E.  Jay,  Jackson  Airports  District 
Office.  (601)  965-4628. 

Public  Agency:  Port  of  Seattle.  Seattle. 
Washington. 

Application  Number:  93-02-C-OO-SEA. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve7.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$47,500,500. 

Earliest  Permissible  Charge  Effective 
Da(e.  January  1, 1994. 

Estimated  Charge  Expiration  Date: 
January  1, 1996. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Interconnecting  taxiways. 
Runway  incursion/electrical  upgrade. 
Runway  16R/34L  rehabiUtation, 
Runway  16L/34R  safety  area  expansion, 
Taxiway  stop  bar  system. 
Residential  sound  insulation. 
Residential  sound  insulation,  phase  8, 
Passenger  terminal  apron  replacement, 
Airport  comprehensive  development 

plan  and  third  runway  environmental 

impact  statement, 
Aircraft  rescue  and  firefighting  vehicle, 
Des  Moines  Creek  relocation  design, 
Vacuum  style  runway  sweeper, 
Additional  satellite  transit  station 

elevators. 

Decision  Date:  October  25. 1993. 
FOR  RIRTHEH  INFORMATION  CONTACT: 
Renee  Hall,  Seattle  Airports  District 
Office,  (206)  227-2662. 

Public  Agency:  Columbus  Municipal 
Airport  Authority.  Columbus,  Ohio. 

Application  Number:  93-03-U-OO- 
CMII. 

Application  Type:  Use  PFC  Revenue. 

PFC  Leve7.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$23,611,963. 

Earliest  Permissible  Charge  Expiration 
Z)ate.  October  1, 1992. 


Estimated  Charge  Expiration  Date: 
September  1, 1996. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S: 

Previously  approved  in  the  July  14, 
1992,  and  July  19, 1993  approvals. 

Brief  Description  of  Projects  Approved 
for  Use  at  Port  Columbus  International 
Airport: 

Plans  and  specifications — school 

soundproofing. 
Automated  identification  system  (phase 

ni). 

Security  vehicles, 
•  Boundary  survey. 
School  soundproofing  (phase  II), 
Noise  monitoring, 
Residential  soundproofing. 
Escalator  construction. 
Crack  seal  and  seal  coat  terminal  apron. 
Electronic  monitoring  of  airfield  lighting 

and  vault  work  (engineering), 
Snow  removal  equipment — three  heavy 

trucks  with  snow  plows, 
Snow  removal  equipment — medium 

weight  truck  with  plow. 
Snow  removal  equipment — three 

spreaders. 
North  concourse  expansion 

(engineering). 

Brief  Description  of  Projects  Approved 
for  Use  at  Bolton  Field: 

Bolton  Field  snow  removal  equipment/ 

material  storage  building, 
Bolton  Field  overlay  Alpha  ramp. 
Snow  removal  truck. 

Decision  Date:  October  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Nitz,  Detroit  Airports  District 
Office.  (313)  487-7301. 

Public  Agency:  Qty  of  Portland, 
Portland,  Maine. 

Application  number:  93-01-C-OO- 
PWM. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.  $3.00 

Total  Approved  Net  PFC  Revenue: 
$12,233,751. 

Earliest  Permissible  Charge  Effective 
Date:  February  1. 1994. 

Estimated  Charge  Expiration  Date: 
May  1,2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S: 

Air  Taxi/commercial  operators. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Portland  International 
Jetport. 

Brief  Description  of  Projects 
Approved  for  Collection  and  Use: 
Expand  snow  removal  building, 
Install  guidance  signs, 


Update  Jetport  master  plan. 

Reconstruct  west  end  ramp. 

Replace  baggage  carousels, 

Gate  4  expansion, 

Terminal  expansion. 

Acquire  wheelchair  Uft. 

Pay  PFC-enhanced  bond  financing  costs 

Brief  Descriptio  of  Projects  Approved 
To  Impose  Only: 

Extend  terminal  ramp, 

Install  residential  soundproofing. 

Decision  Date:  October  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Soldan,  New  England  Region 
Airports  Division,  (617)  238-7614. 

Public  Agency:  Airport  Authority  of 
Washoe  County.  Reno.  Nevada. 

Application  Number:  93-01-C-OO- 
RNO. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$34,263,607. 

Earliest  Permissible  Charge  Effective 
Date:  January  1, 1994. 

Estimated  Charge  Expiration  Date: 
May  1,  1999. 

Class  of  Air  Carriers  Not  Reqiored  To 
Collect  PFC'S: 

Air  taxi/commercial  operators  filing 
FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  Reno  Cannon 
International  Airport's  total  annual 
enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Letter  of  Intent,  entitlement  make-up. 

Runway  16L/34R  widening  and 
extension, 

Construct  taxiways  A,  F,  J,  K,  M,  N,  and 
P. 

Extend  taxiway  B, 

Construct  high  speed  taxiways  H  and  L, 

Construct  taxiway  C, 

Reconstruct  runway  16R/34L, 

Acquire  land— BHR  warehouse  4.53 
acres — airport  development. 

Acquire  land— air  center  23.30  acres- 
airport  development. 

Acquire  land— runway  16L/34R  runway 
protection  zone  (RPZ)— 29.76  acres- 
approach, 

Acquire  land— runway  34L  RPZ — 4.80 
acres — approach. 

Acquire  land— 11.55  acres — airport 
development, 

Environmental  assessment  for  runway 
16L/34R, 

Relocate  FAA  airport  surveillance  radar 
(FAA  reimbursable  agreement). 

Relocate  perimeter  road, 

Airfield  drainage, 

Reconstruct  apron. 
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Airport  Authority  of  Washoe  County 
(AAWC)  share  of  Federal  grants, 

A.  Taxiway  A  reconstruction  and 
taxi  way  B  construction. 

B  Taxiway  N  construction, 

C.  Security  system,  phases  I  ft  II, 

D.  Reconstruction  of  taxiways  A,  C,  D. 
and  E  (Reno  Stead  airport), 

Baggage  claim  expansion. 

Air  carrier  access  terminal  compliance 

improvements, 
Residential  soimdproofing  pilot 

program. 
Runways  improvement  program  airfield 

drainage, 
Terminal  area  ramp  reconstruction,   . 
Taxiway  O  reconstruction. 
Concourse  gate  maximization. 


Brief  Description  of  Projects  Approved 
for  Impose  Only: 

Snow  removal  equipment, 
Taxiway  B  south  extension. 
Perimeter  road  extension. 

Brief  Description  of  Project 
Disapproved  To  Impose  Only: 

Perimeter  road  extension  (Reno  Stead 
airport). 

Detecmination:  The  FAA  has 
determined  that  the  public  agency  has 
not  provided  justification  that  this 
project  meets  objectives  of  §  158.15(a)  as 
required  under  §  158.25(b)(7).  The 
purposes  cited  by  the  public  agency  for 
this  project  were  to  serve  the  existing 
National  Guard  facility  and  to  open  a 
portion  of  the  airfield  to  further 


commercial  development.  Although  a 
short  portion  of  this  road  would  remove 
vehicular  traffic  bom  a  small,  remote 
portion  of  the  apron,  the  AAWC  has  not 
provided  evidence  showing  sufficient 
traffic  to  warrant  a  potential  safety 
concern.  Therefore,  this  project  is 
disapproved  for  the  imposition  of  a  PFC. 
Decision  Date:  October  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  R.  Rodriquez,  San  Francisco 
Airports  District  Office,  (415)  876-2805. 

Issued  in  Washington.  DC  on  November  19, 
1993. 

Donna  Taylor, 

Acting  Manager,  Airports  Financial 
Assistance  Division. 


Cumulative  List  of  PFC  Applications  Previously  Approved 


State  application  number,  airport,  city 


Alabama: 

92-01-l-OO-HSV.  Huntsvitle  InfJ-Carl  T.  Jones  FieW. 

Huntsville  .-. 

93-02-U-OO-HSV,    Huntsville    IntT-Cart   T.    Jones 

Field,  Huntsville  

92-01-C-OO-MSL,  Musde  Shoals  BMionai.  Muaiie 

Shoals 

Arizona: 

92-01 -C-OO-FLG.  Flagstaff  Pulliam,  Flagstaff 

93-Ol-G-OO-YUM,  Yuma  MCASA'uma  International. 

Yuma 

California: 

92-01-C-OO-ACV,  Areata,  Areata  

93-01-C-OO-CIC,  Chico  Municipal,  Chico  . 

92-01-C-OO-lYK.  InyoKem,  Inyokem  

93-01-C-oa-LAX.  Los  Angeles  International.  Los 

Angeles 

92-01 -C-OO-OAK,  Metropolitan  oidand  Inter- 
national. Oakland 

93-01-4-OO-ONT,  Ontario  International,  OfitaJio  """ 
92-01-C-OO-PSP.   Palm  Springs   Regional,   Palm 

Springs 

92-01-C-OO-SMF,  Sacramento  Metropolltanr  Sac- 
ramento   

92-01-C-OO-^C.  San  Jose  International  Sari  J<»e 
92-02-U-OO-SJC,  San  Jose  International,  San  Jose 
93-aM>-00-SJC,  San  Jose  International,  San  Jose 
92-01-C-O0-SBP.     San     Luis     Obispo     County- 

McChesney  FIE,  San  Luis  Obispo 

92-01-C-OO-STS,  Sonoma  County.  Santa  Rosa 

91-01-I-00-TVL,  Lake  Tahoe,  South  Lake  Tahoe 
Colorado: 

92-01-C-OO-COS.  Cotorado  Springs  Municipal,  Col- 
orado Springs  

92-01-00-DVX.  Denver  Intematkxial  (New).  Denver 

93-01-C-OO-EGE.  Eagle  County  Regkjnal,  Eagl«  . 

93-01 -C-OO-FNL,  Fort  Collins-Loveland,  Fort  Col- 
lins   

92-01 -C-OO-GJT,  Walker  ReW.  Grand  Junrt^^^ 
93-01-O-OO-GUC,  Gunnison  County,  Gunnison  . 

93-01-C-OO-HDN.  Yampa  Valley,  Hayden  

93-01-C-OO-MTJ.  Montrose  County,  Montrose 

93-01-C-OO-PUB,  Fueblo  Menx)rial.  Puebk) 

92-01 -C-OO-SBS,  Steamboat  Sprints/BOB,  Adams 

Field.  Steamboat  Springs  

92-01-C-OO-TEX,  Telluride  Regtonal,  Telluride  ... . 
Connecticut: 

93-01-C-OO-HVN,  Tweed-New  Haven,  New  Haven 


Date  approved 


03/0e/1992 

06/03/1993 

02/18/1992 

09/29/1992 

09/09/1993 

11/24/1992 
09/29/1993 
12/10/1992 

03/26/1993 

06/26/1992 
03/26/1993 

06/25/1992 

01/26/1993 
06/11/1992 
02/22/1993 
06/16/1993 

11/24/1992 
02/19/1993 
05/01/1992 


12/22/1992 
04/28/1992 
06/15/1993 

07/14/1993 
01/15/1993 
08/27/1993 
08/23/1993 
07/29/1993 
08/16/1993 

01/15/1993 
11/23/1992 

09/10/1993 


Level  of 
PFC 


$3 

3 

3 

3 

3 

3 
3 

3 


Total  approved  net 
PFC  revenue 


$19,002,366 

19.002,366 

104.100 

2,463,581 

1,678.064 

188.500 
137.043 
127,500 

360,000.000 

12.343.000 
49.000,000 

81,888.919 

24.045.000 
29.228.826 
29,228.826 
16,245,000 

502,437 
110,500 
928.747 


5,622,000 

2.330.734,321 

572,609 

207.857 

1,812.000 

702.133 

532,881 

1.461.745 

1,200,745 

1,887,337 
200,000 

2,490.450 


Eariiest  charge 
effective  date 


06/01/1992 

09i'01/1993 

06^)1/1992 

12/01/1992 

12/01/1993 

02/01/1993 
01/01/1994 
03/01/1993 

07/01/1993 

09/01/1992 
07/01/1993 

10/01/1992 

04/01/1993 
09/01/1992 
05/01/1993 
08/01/1995 

02/01/1993 
05/01/1993 
08/01/1992 


03/01/1993 
07/01/1992 
09/01/1993 

10/01/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 

04/01/1993 
03/01/1993 

12/01/1993 


Estimated 
charge  expira- 
tion date  * 


11A)1/2008 

11A)1/200e 

02/01/1995 

01/01/2015 

06/01/2003 

05/01/1994 
06/01/1977 
09/01/1995 

07/01/1998 

05/01/1994 
07/01/1998 

11/01/2032 

03/01/1996 
08A)1/1995 
08/01/1995 
05/01/1997 

02/01/1995 
04/01/1995 
03/01/1997 


02/01/1996 
01/01/2026 
04/01/1998 

06/01/1996 
03/01/1998 
03/01/1998 
04/01/1997 
02/01/2009 
08/01/2010 

04/01/2012 
11/01/1997 

06/01/1999 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


Stele  application  number,  akport.  c«y 


93-02-M)0-eoU    Bradtoy    Intemalianal,    Windsor 

Locks _ 

Florida: 

93-01-C-00-OA8.  Daytona  Beach  RegJonaJ,  Day- 
tone  Beact) 

9a-01-C-00-RSW.  SoutfMMst  Florida  Irteniationi! 
Fo/t  Myers 

93-02-U-OO-flSW,  Southwest  Roiida  Intemabonaii 
Fort  Myers 

9a-Oi-C-00-EYW.  Kay  West  inlBwnatJor«L'' Key 
West ' 

e2-01-C-00-l/TH.  Marathon.  Marathon  

92-01-C-OO-MCO.  Orlando  International.  Orlando  ... 

93-02-C-OO-MCO,  Orlando  Intemational,  Orlando  ... 

92-01-G-OO-PNS,  Pensacda  Regional,  Pensacola  . 

92-01-l-OO-SRQ.  Sarasota-Bradenton  Intamationai, 
Sarasota 

92-01 -l-OO-TLH.  Tallahassee  Regional,  Taiiarias- 
see  

9S-01-0-00-TPA,  Tampa  Irterrotionai,  Tanipa   ..1! 
Georgia: 

91-01-C-OO-SAV.  Savannah  Intarrwtional,  Savan- 
nah   

92-01-l-OO-VLD.  Vaidosta  Regioritf'.  VaJdoeto 

Idaho: 

93-01-C-OO-SUN,  Friedman  Memorial.  Hailey 

92-01-C-OO-IDA.  Idaho  Falls  Municipal,  lda^o  Falls 

92-01-C-OO-rWF,  Twin  FaJls-Sun  VaNey  Reoionai 

Twin  Falls ' 

Illinois: 

9S-01-C-0<M,1DW,  Chicago  Midway,  Chicago 
83-01-C-OO-ORD.   Chicago  0>4are   International. 

Chicago _ 

92-01-l-OO-RFD,  Greater  Rocirford.  RodcfwxJ  "^ 
93-02-LM)0-RFD,  Greater  Roctcford,  RocWord 

92-01-l-OO-SPI,  Capital.  Springfield  

93-02-U-OO-SPI.  Capital.  Sprrngfieid 

Indiarva: 

92-0l-C-<X)-FWA.  Fort  Wayne  tmematJonaJ,  Fort 
Wayne „ 

93-^1-C-OO-INO.  indlanepolis.  Irnarniioni  indiarv 

apolis „ 

Iowa; 

92-^1-l-OO-DBQ,  Dubuque  Regional  Dubuque 
93-01-C-OO-SUX.  Sioux  Gateway,  S;oux  City 
Kentucky.  93-01-C-OO-LEX.  Blue  Grass,  Lexinaton 
Louisiana: 

92-01-MX)-BTR.  Baton  Rouge  MetropoBtan,  Ryan 

FreJd,  Baton  Rouge 

e3-^-U-00-BTR.  Baton  Rouge  M«rtiopoiitanr  Ryari 

Raw,  Baton  Rouge 

93-01-O-oO-MSY,     New     Oriear«''"tote(T^iJ<i;i^i/ 

Moisan?  Fl,  New  Orleans 

Maryland: 

92-01-l-OCKBWI.       BaWnrwe-Washington       tnter- 

nationai,  BaWmore 

Massachusetts:  ^ 

93-01-C-OO-BOS.  General  Edward  L  Logan  Inter- 
natlonaJ,  Boston 

92-01-C-OO-ORH.  Worcester  »Jiunte^"'W(ycester" 
Michigan; 

92-01-C-CO-DTW.  Detroit  Metropolitan-Wayne 
County.  Detroit 

92-01 -l-OO-ESC,  Delta  County,  Excanetoa 

93-01-C-OO-FNT,  Bishop  Intemational,  Flint .. 

92-01-M)0-GRR,  Kant  County  Intemertional.  Grand 
Rapids 

92-01-C-OO-CMX.    Houghton    Cowty"  Memi^ 

Hancock _. 

93-01-C-OO-IWD.  Gogebic  CourtyjTOnii^"." 


Date  approved 


07/091/1993 

04/2(V1993 

08/31/1992 

05/10/1993 

12^7/1992 
12/17/1992 
11/27/1992 
Ofll/24/1993 

11/23.-.  992 

06/29«'1992 

11/13/1992 
07/15/1993 

01/23*1992 
12/23/1992 

Oe/29/1993 
10/30/1992 

08/12/1992 

0&'2&i993 

06/2aM993 
07/24.1992 
09/02/1993 
03/27/1992 
04/28/1993 

04/05/1993 

06/28/1993 

10/06/1992 
03/12/1993 
Oa31/1993 

09/28/1992 
04;23/ig93 
03/19/1993 

07/27/1992 


Oa/24/1983 
07/28/1992 


09/21/1992 
11/17/1982 
06/11/1993 

09/09/1992 

04/29^1993 
05/11/1993 


Level  o4 
PFC 


Total  approved  net 
PFC  revenue 


12,030.000 

7,967335 

252,548,262 

252,548.262 

945.937 

153,556 

167,574,527 

12.957,000 

4,715,000 

38.715,000 

8,617,154 
87,102,000 

39,501,502 
260528 

188,000 
1,500,000 

270,000 

79,920,958 

500,418,285 

1.177,348 

1.168,937 

562,104 

562.104 

26.563.457 

117,344,750 

108.500 

204.465 

12.378,791 

9,823,159 

9,823,159 

77,800,372 

141,866,000 


588,800,000 
2.301.382 


640,707,000 

158,325 

32,296.450 

12,450.000 

162,986 
74.690 


Earliest  charge 
ettecttve  date 


10^1/1983 

07/01/1993 

11/01/1992 

11/01/1992 

03/01/1993 
03/01/1993 
02/01/1993 
12/01/1 9S3 
02'01/1933 

09A)1/1392 

02/01/1993 

10/01/1993 

07,-01/1992 
03A)1/1993 

09/01/1993 
01/01/1993 

11/01/1992 

Ofll/01/1993 

09/01/1993 
10/01/1992 
12/01/1993 
0M)1/1992 
08/01/1992 

07/01/1993 

09/01/1993 

01/01/1993 
06/01/1993 
11/01/1993 

12/01/1992 
12/01/1982 
06,01/1993 

10/01/1992 


ii/or^-ggs 

10/01/1992 


12/01/1992 
02/01 '1993 
09/01/1993 

12/01/1992 

07/01/1993 
08/01/1993 


EsOmeied 

charge  expira- 

ttondate^ 


09/01/1995 

11/01/1999 

06/01/2014 

06.1)1/2014 

12/01/1995 
06/01/1995 
02/01/1998 
02/01/1998 
04/01/1996 

09/01/2005 

1Z01/1998 
09/01/1999 

03/01/2004 
10/01/1997 

09/01/1997 
01/01/1998 

05A)1/1998 

08/01/2001 

10^)1/1999 
10rt)1/199S 
10/01/1995 
02/01/1994 
02/01/1994 

03/01/2015 

07/01/2005 

05/01. '1994 
06/01/1994 
05/C1.'2003 

12/01/1998 
12^1/1998 
04/01/2000 

08^)1.2002 


10,101/2011 
1001/1997 


06'01/2009 
08/01/1 596 
09/01/2030 

CS/01/1998 

01/01/1996 
10/01/1998 
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Cumulative  Ust  of  PFC  Appucations  Previously  APWovEo-Continued 


State  appllcatJon  number,  airport,  dty 


93-01-0-OO-LAN,  Capital  City.  Lansing  

92-01-MX>-MQT,  Marquette  County,  Marquette  . 
92-01-C-OO-PLN.  PeJteton  Regional-Emmet  Coun- 
ty, Pellston  

Minnesota: 

9a-01-C-00-BRD.  Brainerd-Crow  Wing  County  Re- 
gional, Bralnerd 

92-01-C-OO-MSP.     Minneapolls-St.     Paiil     Inter- 
national, Minneapolis 

Mississippi: 

91-01-C-OO-GTR,  Golden  Triangle  RegionaJ.  Co- 
lumbus   

92-01-C-OO-GPT,    Qulfport-siioxi    Regtonair  oiiif- 
port-Biloxi  

92-^1-C-OO-PlB.  HattJesburg-Laur^Rejji^r^^^ 

tieeburg-Laufei 

93-01-C-oa-OAN,  Jackson  International.  Jackson 

92-01-C-OO-MEI.  Key  Fiekj,  Meridian  

Missouri: 

93-^1-C-OO-SGF,  SpringfleW  Regtonal.  Springfield  . 
92-01-C-OO-STL.  Lambert-St.  Louis  International 

St  Louis 

Montana: 

93-01-C-OO-eZN.  Gallatin  FleW,  Bozeman 

92-01-C-OO-GTF.  Great  Falls  Intematkxwd,  Great 

FftBs  

93-02-U-OO-QTF,  Great  Falls  International.  Great 
Fate 

92-01 -C-OO-HLN.  Helena  Regional.  Helena  !.'"."."!!!!! 
93-01-C-OO-FCA.  Glacier  Park  Intemattonal.  Kali- 
spell 

92-01 -C-OO-WSO,  Missoula  IntemattonaJ,  Missoula 
Nevada: 

91-01-C-OCH^S.     McCarran     Intemattonal.    Las 
Vegas  

93-02-C-OO-LAS,     McCarran     International.     Las 
Vegas  

New  Hampshire:  92-01-C-OO-MHI,  f^hester.lten- 
Chester  

New  Jersey:  92-01-C-0O-EWR.'  Newark'irit'ematio^ 

Newark 

New  York: 

93-01-C-OO-BGM.  Bingharrrton  Regional/Edwin  A. 

Link  Field.  Binghamton 

92-01-4-00-BUF.  Greater  Butfato  Intemattonal,  Buf- 
falo   

92-01-MXMTH.  Tooipkins  County,  Ithaca  ""!!!.'.".'" 
92-01-C-oa-OHW,  Chautauqua  County/Jamestown, 

Jan>estown 

92-01-C-0(KJFK.  John  F.  Kennedy  iritematJoriai' 

New  York 

92-01-C-OO-LGA,  LaGuardia,  New  yorii"'Z'"""'Z 
93-01 -C-OO-PBL,  ainton  County,  Plattsburgh 
92-01-C-00-+iPN.     Westchester    County.     White 

Plains 

North  Dakota:  92-01-C-OO-QFK,  Grand  Forks  Inter- 
national. Grand  Forks  

Ohio: 

92-01-C-OO-CAK.  Arkon-Canton  Regtonal,  Akron  . 
92-01-C-OO-CLE.  Oeveland-Hopkins  Intemattonal. 

Cleveland 

92-01-4-OO-CMH.  Port  Columbus  Intemattonal.  Co- 

lumbus  

9a-02-4-0O-CMH,  Port  Columbus  Intemationi,  Co^ 

lumbus 

93-01-C-OO-TOL,  Toledo  Express,  Toiedo '."!"!!."""! 
Oklahoma- 

92-01-C-0(M^W,  Lawton  Municipal,  Lawton  

92-01 -t-OO-TUL.  Tulsa  IntemalJonal.  Tulsa 


Date  approved 


07/23/1993 
10/01/1992 

12/22/1992 


05/25/1993 
03/31/1992 

05/08/1992 

04A)3/1992 

04/15/1992 
02/10/1993 
08/21/1992 

08/30/1993 

09/30/1992 

05/17/1993 

08/28/1992 

05/'2S/1993 
01/15/1993 

09/29/1993 
06/12/1992 

02/24/1992 
06/07/1993 
10/13/1992 
07/23/1992 

08/18/1993 

05/29/1992 
09/28/1992 

03/19/1993 

07/23/1992 
07/23/1992 
04/30/1993 

11/09/1992 

11/16/1992 

06/30/1992 

09/01/1992 

07/14/1992 

07/19/1993 
06/29/1993 

05/08/1992 
05/11/1992 


Level  of 
PFC 


3 
3 

3 

3 

3 
3 
3 

3 

3 

3 

3 

3 
3 

3 
3 

3 
3 
3 
3 


3 
3 
3 

3 

3 

3 

3 

3 

3 
3 

2 
3 


Total  approved  net 
PFC  revenue 


7,355,483 
459,700 

440.875 


43,000 
66.355,682 

1,693,211 

384,028 

119.153 

1,918,855 

122,500 

1.937.090 

84.607.850 

4,198,000 

3.010,900 

3,010.900 
1,056,190 

1.211,000 
1,900,000 

944,028,500 

36,500,000 

5,461,000 

84,600.000 

1,872,264 

189.873.00 
1.900,000 

434,822 

109,930,000 

87,420,000 

227,830 

27,883,000 
1,016,509 
3,594,000 

34,000,000 

7,341,707 

16,270,256 
2.750,896 

334,076 
9,717,000 


Earliest  charge 
effective  date 


10/01/1993 
12A)1/1992 

03/01/1993 


08/01/1993 
06/01/1992 

06/01/1992 

07/01/1992 

07/01/1992 
05/01/1993 
11/01/1992 

11/01/1993 

12/01/1992 

08/01/1993 

11/01/1992 

11/01/1992 
04/01/1993 

12/01/1993 
09/01/1992 

06/01/1992 
06/01/1992 
01/01/1993 
10/01/1992 

11/01/1993 

08/01/1992 
01/01/1993 

06/01/1993 

10/01/1992 
10/01/1992 
07/01/1993 

02/01/1993 

02/01/1993 

09/01/1992 

11/01/1992 

10/01/1992 

02/01/1994 
09/01/1993 

08/01/1992 
08/01/1992 


Estimated 

charge  expira- 

ttondate^ 


03/01/2002 
04/01/1996 

06/01/1995 


12/31/1995 
08/01/1994 

09/01/2006 

12/01/1993 

01/01/1998 
04/01/1995 
06/01/1994 

10/01/1996 

03/01/1996 

06/01/2005 

07/01/2002 

07/01/2002 
12/01/1999 

11/01/1999 
08/01/1997 

02/01/2014 
09/01/2014 
03/01/1997 
08/01/1995 

11/01/1997 

03/01/2026 
01/01/1999 

06/01/1996 

08/01/1995 
08/01/1995 
01/01/1998 

06/01/2022 

02/01/1997 

08/01/1996 

11/01/1995 

03/01/1994 

09/01/1996 
09/01/1996 

01/01/1996 
08/01/1995 
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State  appNcalon  number,  ahpoft  dly 


Orsgoiv 

9S-01-C-00-EUQ.  Mahton  S«vMl  FMd.  Eugen«  

9*-01-C-00-MFR.  MwMofd^Jackson  Ckxjrty.  M«l- 
tort „ 

92-01-C-OO-POX.  PortJand  Intamattonal,  Portland  .. 

93-01 -C-OO-RDM,  Roberts  FleW.  Redmofxl  

92-O1-+-0O-ABE,  AHenlown-Bathiabam-Easton.  AK 
lentown _ 

92-01-C-OO-AOO,  AMoona-Btalr  Counly,  AHoona""."! 

92-01-C-OO-ERI.  Erie  IntematfonaJ,  Erie 

93-0l-C-0(KiST,  Johnstown-Cambrta  •  County. 
Johnstown 

92-91 -M)0-PHL,  PtiNadelphia  Inteniattonal.  Phila- 
delphia   „ 

93-02-U-OO-PHL.  PNIadelpbia  Interantionai.  Ptiiia- 

92-01-CH)(MJNV.'unKie^ 

93-01-O-OO-AVP.      VWkes-Barre/Scnmton      Inter- 

naUonal.  WHkes-Bafra/Scranton  

South  Carolina;  93-01 -C-OO-CAE.  Columbia  Metropol- 

tan.  Columbia  ._ „ _..„ „ 

Tennessee: 

9a-O1-4-0O-*/IEM.  Memphis  International,  Memphis  . 
92-01-C-OO-BNA,  Nashvile  Intemaltonal.  Nashville 
Texas: 

93-02-C-OO-AUS.  Robert  Mueller  Municipal,  Austin 

92-01-C-00-ILE.  KHIeen  Montdpal,  KKJeeo  

93-01-MX)-LRO,  Laredo  lntematiof«l,  Laredo „ 

93-01-C-OO-LBB,  Lubbock  International,  Lubbock  ... 

92-01-4-00-MAF,  Midland  Intemattonal.  Midland  

93-01-00-SJT,  Mathis  Field,  San  Angelo  

Vlr^nia: 

92-01-l-OO-CHO.  Chaf1ottesvie-AI>em8rte,  Char- 
lottesville   _ „ 

92-02-U-«0-CHO,  ChartonesvMe-ADemarle,  Chat- 

loWeeville  

93-01-C-OO-OCA,  Washington  Neliorial.  Wwhirii 

ton.  DC „ 

Washington: 

93-01-C-OQ-eLI,    BeMngham    International.    Bel- 

Ingham  

93-01-C-OO-PSC,  Tfl  CWes.  P^smZ"""""""Z'Z 
93-01 -C-OO-CLM.  William  R.  FaJrchild  International. 

Port  Angeles  

92-01-C-OO-SEA,  Seattle-Tacoma  IniemationaJ.  Se^ 

atUe  

93-01-C-OO-GEQ.  Spoliane  IntemaSonal,  Spdiane 
93-01-l-OO-ALW.    Wala    Walla    Reglonai.    Walla 

Walla 

93-01-C-OO-EAT,  Rangjxxn  Field.  Wenatchee"  !""! 
92-01-C-OO-YKM,  Yakima  Air  Terminal.  Yakima 
West  Virginia: 

93-01-C-OO-CRW.  Yeager.  Charleston 

92-01-C-OO-MGW.  Morgantown  Munl-Walter  L.  BIN 

Hart.  Morgantown  

Wieconsin: 

92-01-C-oa-GRB,    Austin    Straubel    Intematwnal. 

Green  Bay 

93-01-C-OO-MSN.    Dane    County    FlegionaH-ntfix 

new,  Madison  „ „. 

93-01-C-OO-CWA,  Central  Wisconsin.  Mosinee  ...... 

93-01-C-OO-RHI,      Rhmelander-OneWa      County. 

Rhine  lander 

Wyommg: 

93-01-C-OO-CPR,  Nafrona  County  International. 
Casper  

83-01-C-ua-CYS.  Chtym)»',CtrMiinri"ZZZZ'Z 
93-01-4-00-QCC,  QiHette-Campben  County.  Qillette 
93-01-C-OO-nIAC.  Jackson  Hole.  Jackson 


Dais  approved 


08/31/1983 

04/21/1083 
04/08M992 
07/02/1993 

08/28/1992 
02AXV1983 
07/21/1992 

08/31/1993 

06/23/1992 

05/14/1993 
08/28^982 

091^4/1993 

08/23/1993 

05/28/1992 
10/09/1992 

06/04/1983 
10/20/1992 
07/23/1993 
07X)9/1993 
10/16/1992 
02/24/1993 


06/11/1992 
12/21/1992 
08/16/1993 

04/29/93 
08/03/1993 

05/24/1993 

08/13/1992 
03/23/1993 

08A)3/1993 
05/26/1993 
11/10/1992 

05/28/1993 

09A)3/1992 

12/28/1992 

06/22/1993 
08/10/1993 

08/04/1993 


06/14/1983 
07/30/1993 
06/28/1993 
05/25/1983 


Level  of 
PFC 


Total  approved  net 
PFC  reverxje 


3.729,699 

1.066.142 

17.961,850 

1.191,552 

3.778.111 

198,000 

1,997.885 

307,500 

76.169,000 

76.169.000 
1,486.974 

2.369,566 

32.969,942 

26,000,000 
143.368,000 

6,189,300 

243,339 

11.983.000 

10,699,749 

35,529,521 

873,716 

255,559 

255.559 

166.739.071 

see.ooo 

1.230.731 
52.000 

28,847,488 

15.272,000 

1,187,280 
280,500 
416,256 

3,256,126 

55.500 

8,140,000 

6.746,000 
7,725,600 

167,201 


506,144 

742,281 

331.540 

1.081.183 


Earliest  charge 
effective  date 


11/01/1983 

07/01/1883 
07/01/1992 
10/01/1993 

11A)1/1992 
05/01/1993 
10/01/1992 

11/01/1993 

09/01/1992 

08A)1/1993 
11/01/1982 

12/01/1993 

11/01/1993 

08/01/1992 
01/01/1993 

11/01/1993 
01/10/1993 
10/01/1993 
10/01/1993 
01/01/1993 
05/01/1993 


09/01/1992 
08/01/1982 
11/01/1993 

07/01/1993 
11/01/1993 

08/01/1993 

11/01/1992 
06/01/1993 

11/01/1993 
08^)1/1993 
02/01/1993 

08/01/1993 

12/01/1992 

03*01/1993 

09«)1/f993 
11/01/1993 

11/01./1993 


09/01/1993 
11/01/1993 
09/01/1993 
08/01/1993 


Estimated 

cftarge  exp«ra- 

tiondate< 


11/01/1998 

11/01/1995 
07/01/1994 
03/01/2000 

04/01/1995 
02«)1/1996 
06A)1/1997 

02/01/1998 

07/01/1995 

07/01/1995 
07/01/1977 

06A)1/1997 

09/01/20C8 

12A)1/1994 
02/01/2004 

06/01/1995 
11/01/1994 
00i«1/2013 
02A}1/2000 
01/01/2013 
11/01/1998 


11/01/1993 
11/01/19G3 
11/01/2000 

07/01/1994 
11/01/1996 

08rt)1/1994 

01/01/1994 
12/01/1999 

11/01/2014 
10/01/1995 
04A)1/1995 

04/01/1998 

01/01/1934 

Oa'01,2003 

03/01/1998 
11/01/2012 

04/01/1996 


10/01/1996 
08/01/2000 
09A)1/1999 
02A)1/1996 
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State  application  numiser,  airport  city 


Guam: 

92-01-C-OO-NGM,  Agana  Nas,  Agana 

Puerto  Rico: 

92-01 -C-OO-BON,  Rafael  Hernandez.  Aguadilla 

92-01-C-OO-PSE,  Mercedita.  Ponce  

9?-0l-C-00-^JU,  Luis  Mundz  Marin  International, 

San  Juan 

Virgin  Isiarvls: 

92-01-l-OO-STT,  Cyril  E.  King,  Charotte  Amalie  ...... 

92-01 -l-OO-STX,  Alexander  Hamilton.  Christiansted 
St.  Croix 


Date  approved 


11/10/1992 

12/29/1992 
12/29/1992 

12/29/1992 

12/08/1992 

12/08/1992 


Level  of 
PFC 


Total  approved  net 
PFC  revenue 


5,632.000 

1.053.000 
866,000 

49,768,000 

3,871,005 

2,280,465 


Earliest  charge 
effective  date 


02/0  VI 993 

03/01/1993 
03/01/1993 

03/01/1993 

03/01/1 9S3 

03A)1/1993 


»The  estimated  charge  expfratfon  date  ts  subject  to  change  due  to  the  rate  of  co«ectlon  and  actual  allowable  project  costs. 


Estirrated 
charge  expira- 
tion date' 


06/01/1994 

01/01/1999 
01/01/1999 

02A)1/1997 

02/01/1995 

05A)1/1995 


[FR  Doc.  93-28971  Filed  11-29-93;  8:45  am] 

BlUJNa  CODE  4»10-13-M 
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Sunshine  Act  Meetings 


Faderal  Rejiater 

Vol.  58.  No.  228 

Tuesday.  November  30.  1993 


TWs  section  of  the  FEDERAL  REGISTER 
corrtans  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Art"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TWE  AND  DATE:  11:00  a.m..  Monday. 
December  6, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDEREO: 

1.  Proposed  1994  Federal  Reserve  Board 
employee  salary  structure  adjustments  and 
merit  program. 

2.  Proposed  Federal  Reserve  System 
supplements  to  the  Office  of  Government 
Ethics"  Standards  of  Ethical  Conduct. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  iNFORMATKM: 

Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  apphcations 
scheduled  for  the  meeting. 

Dated:  November  26, 1993 
lennifar  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-29464  Filed  11-26-93;  3:26  pm) 
BOXMO  CODE  6210-01-^ 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  29.  December 
6. 13.  and  20, 1993. 

PLACE:  Commissioners'  conference 
room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSa>ERED: 

Week  of  November  29 

Monday,  Xovember  29 
2:00  p.m. 


Briefing  by  the  Executive  Branch  (Closed- 
Ex  1) 

Friday.  December  3 
10:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  a— Tentative 

Tuesday,  December  7 
10:00  a.m. 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

(Contact:  Vandy  Miller.  301-492-4665) 

Thursday,  December  9 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  Northeast  Utilities  (Public 

Meeting) 
(Contact  Jose  Calvo.  301-504-1404) 

Friday,  December  10 
10:00  a.m. 

Briefing  by  IG  on  Fee  Audit  (Public 
Meeting) 

(Contact:  Thomas  Barchi.  301-492-7301) 

Week  of  December  13— Tentative 

Tuesday,  December  14 
10:00  a-m. 
Briefing  on  Results  of  Operator  Licensing 
Program  Recentralization  Study  (Public 
Meeting) 
(Contact  Robert  Gallo.  301-504-1031) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  20— Tmtative 

Monday,  December  20 
10:00  a.m. 
Briefing  on  Options  for  Agreement  State 
Compatibility  Policy  (Public  Meeting) 
(Contact:  Cardelia  Maupin,  301-504-2312) 
2:30  p.m. 
Briefing  by  DOE  on  HLW  Program  (Public 

Meeting) 
(Contact:  Linda  Desell.  202-586-1462) 

Tuesday,  December  21 
10:00  a.m. 
Periodic  Meeting  writh  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 
(Contact  John  Larkins,  301-492-4516) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
3:00  p.m. 
Briefing  on  Results  of  Fee  Study  (Public 
Meeting) 


(Contact:  James  HoUovtray.  301-492-4301} 
Wednesday.  December  22 
10:00  a.m. 

Briefing  on  Results  of  License  Extension 
Workshop  and  Proposed  Changes  to 
License  Renewal  Rule  (Public  .Meeting) 

(Contact:  Scott  Newberry,  301-504-1183) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date 

The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
504-1292.  Contact  person  for  more 
information:  William  Hill  (301)  504-1661. 

Dated:  November  24. 1993. 

William  M.  HiU,  Jr.. 

SECY  TrackingOfficer,  Office  of  the 
Secretary. 

[FR  Doc.  93-29409  Filed  11-26-93;  2:24  pmj 
BtUJNQ  CODE  7590-01-M 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m..  Tuesday. 
December  7. 1993. 

PLACE:  The  Board  Room.  5th  Floor.  490 
L'Enfant  Plaza.  SW..  Washington.  DC 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDEREO: 

5997 A— Railroad  Accident  Report:  Collision 
Between  Northern  Indiana  Commuter 
Transportation  District  Eastbound  Train  7 
and  Westbound  Train  12.  at  Gary.  Indiana. 
January  18, 1993. 

6109A— Aviation  Accident  Report:  Runway 
Departure  Following  Landing,  American 
Airlines  Flight  102;  McDonnell  Douglas 
DC-10-30.  Dallas/Fort  Worth  International 
Airport.  Texas.  April  14. 1993. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

November  26. 1993. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

[FR  Doa  93-29414  Filed  11-26-93.  2:25  am] 

BILLING  CODE  7533-01 -M 
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This  section  of  the  FEDERAL  REGISTER 

contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  arie 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  connections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Correction 

In  notice  document  93-27904 
appearing  on  page  60212  in  the  issue  of 
Monday,  November  15, 1993,  in  the  first 
column,  in  the  first  paragraph,  in  the 
fifth  line  fi-om  the  bottom,  "$65,000.00" 
should  read  "$650,000.00". 

BIUJNG  CODE  160541-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  93-AWP-9] 

Establishment  of  VOR  Federal  Airway 
V-597;  CA 

Correction 

In  rule  document  93-25213  beginning 
on  page  53122  in  the  issue  of  Thursday, 
October  14, 1993,  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  53123,  in  the  first  column,  in 
§  71.1,  under  V-597  [New],  in  the 
second  line,  "100°"  should  read  "110°". 

BIUJNG  CODE  1$0S-01-D 


Federal  Register 

Vol.  58,  No.  228 

Tuesday,  November  30.  1993 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  93-AEA-1] 

Proposed  Establishment  of  Jet  Route 
J-132  and  Alteration  of  Jet  Route  J- 
223;  NY 

Correction 

In  proposed  rule  document  93-26303 
beginning  on  page  57571  in  the  issue  of 
Tuesday,  October  26, 1993,  make  the 
following  correction: 

On  page  57572,  in  the  first  column,  in 
the  second  full  paragraph,  in  the 
seventh  line,  "hearing"  should  read 
"heading". 

BIUJNG  COOE  1S0SO1-O 


Tuesday 
November  30,  1993 


rr^ 


Part  II 


Environmental 

Agency 


40  CFH  Parts  6,  51,  and  93 


Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans;  Final  Rule 
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/^    ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Parts  6,  51.  and  93 
(FRL-480S-11 

Determining  Confonnlty  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

summary:  The  Clean  Air  Act  (Act) 
requires  EPA  to  promulgate  rules  to 
ensure  that  Federal  actions  conform  to 
the  appropriate  State  implementation 
plan  (SIP).  Conformity  to  a  SIP  is 
defined  in  the  Act  as  amended  in  1990 
as  meaning  conformity  to  a  SIP's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
national  ambient  air  quality  standards 
(NAAQS)  and  achieving  expeditious 
attainment  of  such  standards.  The 
Federal  agency  responsible  for  the 
action  is  required  to  determine  if  its 
actions  conform  to  the  applicable  SIP. 

This  final  rule  establishes  the  criteria 
and  procedures  governing  the 
determination  of  conformity  for  all 
Federal  actions,  except  Federal  highway 
and  transit  actions  ("transportation 
conformity").  Transportation  conformity 
requirements  are  established  in  a 
separate  rulemaking  action. 
EFFCCTtVE  DATES:  The  final  rules  for  40 
CFR  parts  51  and  93  are  effective 
January  31.  1994.  The  final  rule  for  40 
CFR  part  6  will  be  effective  January  31. 
1994  unless  notice  is  received  by 
December  30. 1993.  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  the  effective  date  is 
delayed  for  the  40  CFR  part  6  rule  due 
to  the  need  to  provide  for  public 
comment,  timely  notice  will  be 
published  in  the  Federal  Register.  The 
information  collection  requirements 
contained  in  40  CFR  part  51.  subpart  W. 
and  40  CFR  part  93,  subpart  B,  have  not 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and  are 
not  effective  until  0MB  has  approved 
them.  A  document  will  be  published  in 
the  Federal  Register  announcing  the 
effective  date. 

FOfl  FURTHER  mFORMATION  COffTACT: 

Doug  Grano:  U.S.  EPA.  Office  of  Air 
Quality  Planning  and  Standards  (MD- 
15),  Research  Triangle  Park.  NC  27711. 
(919) 541-3292. 

SUPPLEMENTARY  MFORMATION: 

Outline 

L  Summary  of  the  Final  Rule 
n.  Background 
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C  Indirect  Emissions — Inclusive/Exclusive 
Definition 

0.  Indirect  Emissions — Definition  of 
"Caused  By" 

E.  Indirect  Emissions — Sections 
110(a)(5)(A)  and  131  of  the  Act 

F.  Indirect  Emissions — Reasonably 
Foreseeable  Emissions 

C.  Indirect  Emissions — Definition  of 
Federal  Activity 

H.  Applicability — Attainment  Areas 

1.  Applicability — De  Minimis  Emission 
Levels 

|.  Applicability — Exemptions  and 

Presumptions  of  Conformity 
K.  Applicability — Calculation 
L  Reporting  Requirements 
M.  Public  Participation 
N.  Emissions  Budget 

0.  Mitigation  Measures 

P.  EPA  and  State  Review  Role 
rv.  Discussion  of  Other  Issues  and  Response 
to  Comments 

A.  40  CFR  Part  93 

B.  SIP  Revision— Deadline 

C  SIP  Revision— General  Conformity 

D.  Federal  Actions — Miscellaneous 

E.  Applicable  Implementation  Plan 

F.  Increase  the  Frequency  or  Severity 

G.  Maintenance  Area 
H.  OffiseU 

1.  Definitions — Miscellaneous 
J.  Conformity  Determination 

K.  Air  Quality  Related  Values  (AQRVs) 
L  Frequency  of  Conformity  Determinations 
M.  Tiering 
N.  Applicability— Regionally  Significant 

Actions 
O.  Applicability— NAAQS  Precursors 
P.  Attainment  Demonstration 
Q.  Transportation  Conformity 
R.  Baseline  Emissions 
S.  Annual  Reductions 
T.  Summary  of  Criteria  for  Determining 

Conformity 
U.  Planning  Assumptions 
V.  Forecast  Emission  Years 
W.  Total  of  Direct  and  Indirect  Emissions 
X.  New  or  Revised  Emissions  Models 
Y.  Air  Quality  Modeling — General 
Z.  Air  Quality  Modeling— PM-10 
AA.  Activity  on  Federally-Managed  Land 
BB.  Federalism  Assessment 

V.  Economic  Impact 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 
D.  Federalism  Implications 

L  Summary  of  the  Final  Rule 

The  purpose  of  this  rule  is  to 
implement  section  176(c)  of  the  Act.  as 
amended  (42  U.S.C.  7401  ef  seg).  which 
requires  that  all  Federal  actions  conform 
to  an  applicable  implementation  plan 
developed  pursuant  to  section  110  and 
part  D  of  the  Act.  Section  176(c)  of  the 
Act  requires  EPA  to  promulgate  criteria 
and  procedures  for  demonstrating  and 
assuring  conformity  of  Federal  at^ons 


to  a  SIP.  States  are  required  through  this 
rule  to  submit  to  EPA  revisions  to  their 
implementation  plans  establishing 
conformity  criteria  and  procedures 
consistent  with  this  rule  within  12 
months  of  today's  date. 

For  the  purpose  of  summarizing  the 
general  conformity  rule,  it  can  be 
viewed  as  containing  three  major  parts: 
applicability,  procedure,  and  analysis. 
Tnese  are  briefly  described  in  the  next 
three  paragraphs. 

The  general  conformity  rule  covers 
direct  and  indirect  emissions  of  criteria 
pollutants  or  their  precursors  that  are 
caused  by  a  Federal  action,  are 
reasonably  foreseeable,  and  can 
practicably  be  controlled  by  the  Federal 
agency  through  its  continuing  program 
responsibility.  The  rule  generally 
applies  to  Federal  actions  except; 

(1)  Those  covered  by  the 
transportation  conformity  rule; 

(2)  Actions  with  associated  emissions 
below  specified  de  minimis  levels:  and 

(3)  Certain  other  actions  which  are 
exempt  or  presumed  to  conform. 

The  rule  also  establishes  procedural 
requirements.  Federal  agencies  must 
meike  their  conformity  determinations 
available  for  public  review.  Notice  of 
draft  and  final  conformity 
determinations  must  be  provided 
directly  to  air  quality  regulatory 
agencies  and  to  the  public  by 
publication  in  a  local  newspaper. 

The  conformity  determination 
examines  the  impacts  of  the  direct  and 
indirect  emissions  fi-om  the  Federal 
action.  The  rule  provides  several 
options  to  satisfy  air  quality  criteria  and 
requires  the  Federal  action  to  also  meet 
any  applicable  SIP  requirements  and 
emission  milestones.  Each  Federal 
agency  must  determine  that  any  actions 
covered  by  the  rule  conform  to  the 
applicable  SIP  before  the  action  is  taken. 

The  EPA  continues  to  believe  that  the 
statute  is  ambiguous  and  that  it  provides 
EPA  discretionary  authority  to  apply 
these  general  conformity  pr(x:edures  to 
both  attainment  and  nonattainment 
areas. 

However.  EPA  cannot  now  apply 
these  rules  in  attainment  areas  because 
it  did  not  propose  to  do  so.  The  EPA 
must  first  complete  notice  and  comment 
rulemaking  on  the  application  of  the 
appropriate  criteria  and  procedures  for 
conformity  determinations  in 
attainment  areas.  Therefore,  the  criteria 
and  procedures  established  in  this  rule 
apply  only  in  areas  that  are 
nonattainment  or  maintenance  with 
respect  to  any  of  the  criteria  pollutants 
under  the  Act:  *  carbon  monoxide  (CO). 


■  Critsria  pollutants  are  thoM  polluUnti  for  which 
EPA  hat  MlablUhed  •  NAAQS  under  section  109 
oftheAcL 
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lead  (Pb),  nitrogen  dioxide,  ozone, 
particulate  matter  (PM-lO),  and  sulfur 
dioxide  (SOJ. 

This  rule  does  not  apply  to  Federal 
procurement  actions.  The  March  15, 
1993  proposal  was  silent  on  the 
application  of  conformity  requirements 
specifically  to  procurement  actions, 
however,  a  number  of  comments  were 
received  on  procurements.  Although  the 
comments  generally  indicated  that 
procurements  should  be  exempt  from 
the  final  conformity  rule,  EPA  is 
inclined  to  believe  that  Congress 
intended  for  certain  prooirement 
actions  to  be  covered  by  the  general 
conformity  provisions.  It  is  impossible 
at  this  time  to  resolve  the  competing 
concerns  regarding  which  procurement 
actions  should  be  covered  and  which 
should  be  exempt  since  the  existing 
.  record  is  inadequate.  Therefore,  the  EPA 
will  propose  to  cover  certain 
procurements  in  a  future  rulemaking, 
but  will  take  comment  on  other 
interpretations. 

The  EPA  will  also  propose 
exemptions  for  certain  procurement 
actions  which  it  believes  would  fit  the 
de  minimis  criteria  or  result  in 
emissions  which  are  not  reasonably 
foreseeable.  The  EPA  believes  the 
majority  of  prooirement  actions  would 
be  de  minimis  or  not  reasonably 
foreseeable.  Given  the  complexity  of 
Federal  procxirement  and  the 
government's  desire  to  streamline 
procurement  activities,  the  EPA  will 
seek  comment  on  its  proposed 
exemptions  and  the  process  for  applying 
conformity  to  procxzrement  activities. 

n.  Background 

The  general  conformity  rule  was 
proposed  on  March  15, 1993  (58  FR 
13836),  Additional  background 
information  can  be  found  in  the 
proposal  notice. 

Conformity  is  defined  in  section 
176(c)  of  the  Act  as  conformity  to  the 
SIP's  purpose  of  eliminating  or  reducing 
the  severity  and  number  of  violations  of 
the  NAAQS  and  achieving  expeditious 
attainment  of  such  standees,  and  that 
such  activities  will  not: 

(1)  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area, 

(2)  Increase  the  frequency  or  severity 
of  any  existing  violation  of  any  standard 
in  any  area,  or 

(3)  Delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

The  Act  as  amended  in  1990  ties 
conformity  to  attainment  and 
maintenance  of  the  NAAQS.  Thus,  a 
Federal  action  must  not  adversely  affect 
the  timely  attainment  and  maintenance 


of  the  NAAQS  or  emission  reduction 
progress  plans  leading  to  attainment. 
The  Act  as  amended  in  1990  includes  a 
new  emphasis  of  reconciling  the 
emissions  from  Federal  actions  with  the 
SIP,  rather  than  simply  providing  for  the 
implementation  of  SEP  measures.  This 
integration  of  Federal  actions  and  air 
quality  planning  is  intended  to  protect 
the  integrity  of  the  SIP  by  helping  to 
ensure  that  SIP  growth  projections  are 
not  exceeded,  emissions  reduction 
progress  targets  are  achieved,  and  air 
quality  attainment  and  maintenance 
efforts  are  not  undermined. 

The  rule  amends  part  51  of  title  40  of 
the  Code  of  Federal  Regulations  by 
adding  a  new  subpart  W.  Part  51  is 
entitled:  "Requirements  for  preparation, 
adoption,  and  submittal  of 
implementation  plans."  Amendment  to 
part  51  is  necessary  to  require  States  to 
revise  their  implementation  plans  to 
include  conformity  requirements.  Once 
the  State  plans  are  revised,  the  Federal 
agencies  would  be  subject  to  those 
requirements. 

m  addition,  the  rule  adds  a  new 
subpart  B  to  part  93  of  title  40  of  the 
Code  of  Federal  Regulations.  This  is 
necessary  to  make  the  conformity 
requirements  apply  to  Federal  agencies 
as  soon  as  the  rule  is  effective  and  in  the 
interim  period  before  the  States  revise 
their  implementation  plans.  The  part  93 
requirements  are  identical  to  the  part  51 
requirements  with  one  exception:  they 
do  not  require  a  State  to  revise  its 
implementation  plan.  To  avoid 
dupbcation,  the  preamble  language  cites 
only  the  part  51  sections,  however,  the 
relevant  part  51  discussion  also  appUes 
to  the  equivalent  part  93  rules. 

As  noted  in  the  proposal  (58  FR 
13837),  EPA  promulgated  conformity 
rules  in  1979  and  1985  to  implement  the 
conformity  provisions  for  EPA  actions  at 
40  CFR  6.303.  Today's  final  rule  applies 
the  conformity  provisions  of  the  Act  as 
amended  in  1990  to  all  Federal 
activities,  including  EPA  activities. 
Thus,  the  conformity  requirements  of  40 
CFR  6.303  are  superseded  by  these 
rules.  Accordingly,  paragraphs  (a) 
through  (f)  of  40  CFR  6.303  are  replaced 
with  a  new  paragraph  (a)  which  refers 
to  the  conformity  rules  promulgated 
today  and  a  new  paragraph  (b)  which 
retains  the  requirements  of  (old) 
paragraph  (g),  which  addresses  other 
requirements  of  section  316(b)  of  the 
Act.  The  EPA  is  taking  this  action 
without  specifically  having  proposed  to 
make  these  changes  to  40  CFR  6.303  in 
the  March  15, 1993  proposal  because 
the  Agency  views  tl^s  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  This  action  wiU 
be  effective  January  31, 1994  unless,  by 


December  30, 1993  notice  is  received 
that  adverse  or  critical  comments  will 
be  submitted  regarding  the  changes  to 
40  CFR  6.303.  If  final  action  on  the 
changes  to  40  CFR  6.303  is  delayed 
pending  pubUc  comment,  the 
requirements  of  the  new  part  51  and  93 
ruies  will  still  supersede  the 
requirements  of  40  CFR  6.303. 

III.  Discussion  of  Major  Issues  and 
Response  to  Comments 

For  additional  background 
information  on  the  major  issues,  the 
reader  should  refer  to  58  FR  13837- 
13847.  March  15, 1993.  Unless 
otherwise  noted,  the  discussions  in 
Sections  III  and  IV  below  only  address 
issues  where  public  comments  were 
received.  For  portions  of  the  proposed 
rule  where  comments  were  not  received, 
the  final  rule  is  consistent  with  the 
proposed  rule  for  the  reasons  set  forth 
in  the  proposal  notice.  Further 
discussion  of  such  issues  is  not 
addressed  in  this  preamble.  Portions  of 
the  proposed  rule  were  also  changed  so 
that  the  final  rule  more  clearly  states  the 
intended  meaning.  Sections  III  and  IV 
address  issues  in  the  same  order  as  they 
were  addressed  in  the  proposal  which  is 
also  consistent  with  the  regulatory 
portion  of  this  rulemaking  notice. 

.4.  Effective  Dates 

1,  Proposal 

The  effective  date  of  this  rule  was 
proposed  to  be  30  days  after  the  final 
rulemaking  notice  is  published.  At  that 
time,  however,  some  projects  that  are 
dependent  on  Federal  actions  will  have 
already  commenced  or  completed 
planning  activities,  perhaps  including 
their  environmental  assessment.  Such 
projects  would  then  be  faced  with  the 
uncertainty  of  new  conformity 
requirements  that  could  not  have  been 
anticipated  prior  to  the  final  rules  being 
published.  This  uncertainty  could 
threaten  the  viabihty  of  projects  for 
which  considerable  time  and  funds 
already  have  been  or  are  about  to  be 
invested. 

The  preamble  to  the  proposal 
specifically  invited  comments  on 
transition  (or  grandfathering)  provisions 
for  on-going  projects  that  are  dependent 
on  Federal  actions  (58  FR  13837).  Two 
options  were  proposed  which  would 
allow  grandfathering  based  on  activities 
that  will  have  either  already 
commenced  or  completed  their 
environmental  assessment  by  the  time 
the  final  rulemaking  notice  is  published. 

2.  Comment 

The  EPA  received  comments  on  this 
issue  which  recommended  a  variety  of 
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approaches.  The  comments  included  the 
following  recommendations,  among 
others: 

(1)  Exempt  Federal  actions  where  the 
environmental  analysis  has  been 
"commenced"  prior  to  the  effiactive  date 
of  the  final  rules. 

(2)  Base  the  exemption  on  the 
"completion"  of  the  environmental 
analysis  prior  to  the  effective  date  of  the 
Hnal  rules.  One  commenter  suggested 
the  following  definition  of  "complete:" 
Projects  where  there  has  been  sufficient 
environmental  analysis  for  the  agency  to 
determine  that  the  project  is  in 
conformity  with  the  purposes  of  the  SIP 
pursuant  to  the  agency's  affirmative 
obligation  under  Act  section  176(c),  or 
where  a  written  determination  of 
conformity  imder  section  176(c)  of  the 
Act  has  been  made. 

(3)  The  rule  should  apply 
retroactively  to  November  15. 1991,  tho 
deadline  set  by  Congress  for 
promulgation  of  the  rules  by  EPA. 

(4)  The  final  conformity  rule  should 
take  effiact  only  after  a  State  revises  its 
SEP  to  meet  the  new  Act  conformity 
requirements  and  the  revision  is 
approved  by  EPA. 

(5)  Exempt  only  projects  that  have 
received  funding  prior  to  the  effective 
date  of  the  conformity  rules, 

(6)  Exempt  projects  that  have 
completed  an  environmental  analysis 
which  included  public  participation. 

(7)  Phase-in  review  by  focusmg  first 
on  environmental  impact  statements 
(EIS's)  and  then  later  extend  to  other 
actions  or  exempt  projects  completed 
prior  to  1  year  after  the  rules  are  final. 

3.  Response 

This  final  rule  does  not  require  a  new 
conformity  determination  for  Federal 
actions  where  the  Federal  agency 
completed  its  conformity  determination 
by  March  15, 1994  or  National 
Environmental  Policy  Act  (NEPA) 
analysis  prior  to  the  effective  date  of 
this  rule.  If  a  conformity  determination 
has  been  "completed"  it  means  the 
responsible  Federal  agency  made  a  final 
determination  that  a  specific  action 
conforms,  pursuant  to  section  176(c)  of 
the  Act.  In  such  cases,  the  Federal 
actions  must  have  conformity 
determinations  pursuant  to  section 
176(c)  of  the  Act,  but  they  would  not  be 
subject  to  the  specific  rules  published 
today.  Alternatively,  if  the  Federal 
agency  had  completed  its  environmental 
analysis  for  a  Federal  action  imder  the 
NEPA  prior  to  the  effective  date  of  this 
rule,  as  evidenced  by  an  EIS, 
environmental  assessment  (EA),  or 
finding  of  no  significant  impact 
(FONSI),  then  such  an  action  is  also  not 
subject  to  the  specific  rules  published 


today,  although  it  would  have  been 
subject  to  applicable  conformity 
requirements  at  the  time  the 
environmental  analysis  was  completed. 
In  detennining  whether  to  apply  rules 
immediately,  EPA  generally  considers 
the  following  factors: 

(1)  Whether  the  new  rule  represents 
an  abrupt  departure  from  well 
established  practice  or  merely  attempts 
to  fill  a  void  in  an  unsetUed  area  of  Uw. 

(2)  The  extent  to  which  the  party 
against  whom  the  new  rule  is  applied 
relied  on  the  former  rule. 

(3)  The  degree  of  burden  which 
immediate  application  of  a  rule  imposes 
on  a  party,  and 

(4)  The  statutory  interest  in  applying 
a  new  rule  despite  the  reliance  of  a 
p^ty  on  the  old  standard. 

The  EPA  considered  all  options 
contained  in  the  comments  and 
determined  that  the  grandfathering 
provision  in  the  final  rule  is  appropriate 
for  the  reasons  described  below. 

(1)  The  general  conformity  rule 
represents  an  abrupt  departure  from  the 
previous  conformity  requirements  EPA 
published  in  40  CFR  6.303,  which 
applied  only  to  EPA  actions  (and  which 
are  being  replaced  by  this  rulemaking). 
Although  staff  work^g  drafts  of  the  new 
rule  existed  as  early  as  November  1991, 
the  final  r\ile  is  considerably  changed 
fit)m  all  of  the  early  drafts,  which  also 
had  very  limited  circulation. 

(2)  Considering  the  general  absence  of 
conformity  determinations  by  Federal 
agencies  prior  to  the  1990  amendments 
to  the  Act,  most  parties  appear  to  have 
relied  on  the  NEPA  requirements  or  on 
40  CFR  6.303  to  mean  that  specific 
general  conformity  requirements  did  not 
apply  for  Federal  agencies  other  than 
EPA. 

(3)  Prior  to  this  final  rulemaking, 
many  Federal  actions  will  have  already 
completed  their  environmental  analysis 
pursuant  to  NEPA.  Such  projects  would 
then  be  faced  with  the  imcertainty  of  the 
new  conformity  requirements  that  were 
not  anticipated  prior  to  the  final  rules 
being  published.  This  uncertainty  coxild 
threaten  the  viability  of  projects  for 
which  considerable  time  and  funds 
already  have  been  or  are  about  to  be 
invested. 

(4)  The  statutory  interest  in  applying 
the  new  requirements  during  this 
interim  period  is  preserved  where  the 
Federal  action  specifically  considered 
the  conformity  requirements  of  the  Act 
and  completed  such  an  analysis  or 
fulfilled  the  NEPA  requirements,  since 
such  actions  would  provide  for  an 
environmental  analysis  focusing  on  air 

Suality  as  envisioned  by  Congress  even 
lough  the  analysis  might  not  meet  all 
the  details  contained  in  the  new  rules. 


After  determining  that  some  form  of 
grandfathering  is  appropriate.  EPA 
selected  a  hybrid  of  the  commencement 
and  completion  dates  of  a  conformity 
determination  or  where  a  NEPA  analysis 
has  been  completed.  That  is,  the  final 
rule  grandfathers  actions  where:  (1)  The 
NEPA  analysis  is  completed  by  the 
effective  date  of  this  rule,  or  (2)  the 
environmental  analysis  was  commenced 
prior  to  the  effective  date  of  this  rule, 
sufficient  environmental  analysis  is 
completed,  and  the  conformity 
determination  is  completed  by  March 
15. 1994  (1  year  after  the  date  of  the 
proposed  ndemaking).  This  approach  is 
supported  by  the  following  reasons: 

(1)  The  completion  date  can  be  well 
defined,  as  described  above. 

(2)  The  commencement  date  and 
phase-in  approaches  are  valid  concepts 
out,  by  themselves,  are  subject  to  too 
much  uncertainty.  These  concepts  have 
less  well  defined  dates  than  the 
completion  date.  In  many  cases,  the 
conformity  analysis  could  have  been 
recently  started  and  the  new  rules  could 
be  incorporated  into  the  analysis 
without  hardship.  The  commencement 
date  is  likely  to  exceed  the  5-year 
timeframe  for  conformity  reanalysis  in 
many  cases.  The  EPA  believes  that  it  is 
reasonable  to  expect  that  a  conformity 
determination  could  be  developed  in 
parallel  with  the  ongoing  environmental 
analysis  and/or  rely  on  any  previous 
envirorunental  analyses  to  the  degree 
they  are  complete;  in  this  manner  the 
conformity  determination  should  not 
require  extensive,  new  analyses  nor 
prolong  the  environmental  review 
process  in  most  cases. 

(3)  The  date  after  EPA  approval  of  the 
State  conformity  rules  is  an 
unjustifiably  lengthy  delay  and  is  not 
consistent  with  the  statutory  intent  to 
have  the  Federal  rules  in  place  and  the 
States  later  follow  with  their  own 
conformity  rules. 

(4)  The  funding  date  may  be  difficult 
to  define  since  it  could  be  based  on  a 
variety  of  steps  within  an  overall  grant 
process  or  based  in  some  way  on  the 
actxial  expenditure  of  funds. 

(5)  Grandfethering  based  on  previous 
public  participation  and/or  the 
commencement  of  an  environmental 
analysis  would  not  assure  that  the 
analysis  was  completed  and  also  would 
require  EPA  to  define  what  level  of 
previous  public  participation  would  be 
considered  adequate— en  issue  not 
addressed  in  the  proposal. 

As  described  in  §  51.857(a),  a 
conformity  determination  automatically 
lapses  5  years  from  the  date  of  the  initial 
determination  imless  the  Federal  action 
has  been  completed  or  a  continuous 
program  has  been  commenced  to 
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implement  that  Federal  action  within  a 
reasonable  time.  This  5-year  provision 
also  applies  with  respect  to  conformity 
determinations  grandfathered  as 
described  above. 

The  information  collection 
requirements  in  40  CFR  parts  51  and  93 
have  not  yet  been  approved  by  the  OMB 
and  are  not  effective  until  OMB 
approves  thern. 

B.  SIP  Revisions— State  Authority 

1.  Proposal 

A$  described  in  the  March  15,  1993 
preamble,  EPA  proposed  that  States  may 
adopt  criteria  and  procedures  more 
stringent  than  the  requirements  in  the 
EPA  rules  (58  FR  13838). 

2.  Comment 

Several  commenters  supported  EPA's 
view.  These  commenters  stated  that 
Federal  agencies  are  to  be  afforded  no 
special  privileges  and  that  the  Act  in  no 
way  prevents  the  imposition  of  more 
stringent  control  measures  in  instances 
where  public  health  and  welfare  may  be 
at  risk. 

Other  commenters,  however,  stated 
that  Federal  agencies  should  not  be  held 
to  a  higher  standard  by  State  regulations 
than  adjacent  or  nearby  private  or  State 
activities.  These  comments  suggest  that 
this  provision  may  be  inconsistent  with 
section  118  of  the  Act.  Section  118  of 
the  Act  states  that  Federal  agencies  are 
to  comply  with  State  air  pollution 
requirements  "in  the  same  manner  and 
to  the  same  extent  as  any 
nongovernmental  entity."  Since  the 
general  conformity  requirement  is  not 
imposed  on  any  non-Federal  entity, 
these  agencies  argue  that  there  is  not  a 
waiver  of  sovereign  immunity  which 
would  allow  State  regulation  of  Federal 
activities  in  either  sections  118  or  176 
of  the  Act;  therefore,  these  agencies 
argue,  the  Act  does  not  permit  States  to 
set  more  stringent  conformity 
requirements  than  those  set  by  EPA. 
Some  commented  that  multiple  State 
rules  would  cause  confusion  to  Federal 
agencies  trying  to  meet  the  conformity 
requirements. 

One  comment  stated  that  only  areas 
designated  "extreme"  should  be 
allowed  to  require  more  stringent  State 
or  regional  general  conformity  rules  in 
its  SIP. 

3.  Response 

In  considering  the  comments  received 
on  this  issue,  EPA  has  taken  the 
provish)ns  of  sections  116, 118  and 
176(c)  of  the  Act  into  account.  The  new 
language  added  to  section  176(c)  by  the 
1990  amendments  to  the  Act  makes  it 
clear  that  the  purpose  of  section  176(c) 


is  to  make  emissions  from  Federal 
actions  consistent  writh  the  Act's  air 
quahty  planning  goals.  The  conformity 
requirement  is  different  from  most  other 
requirements  of  the  Act  because  it  is 
imposed  solely  on  Federal  agencies,  and 
is  not  required  of  nongovernmental 
entities.  Therefore  it  is  appropriate  for 
EPA  to  establish  the  criteria  and 
procedures  for  the  conformity  of  Federal 
actions  as  specified  by  section 
176(c)(4)(A)  of  the  Act.  It  is  also 
required  that  States  adopt  a  SIP  revision 
that  includes  these  criteria  and 
procedures,  as  indicated  by  section 
176(c)(4)(C)  of  the  Act.  Furthermore, 
EPA  interprets  the  requirements 
imposed  by  section  116  of  the  Act  to 
mean  that  the  criteria  and  procedures 
set  by  State  conformity  rules  may  not  be 
any  less  stringent  than  those  established 
by  this  rulemaking. 

The  EPA  interprets  the  section  118 
requirement  that  Federal  agencies 
comply  with  air  pollution  requirements 
"in  the  same  manner  and  to  the  same 
extent  as  any  nongovernmental  entity" 
to  mean  only  that  Federal  agencies  must 
comply  with  any  air  pollution  rule 
established  under  the  Act  to  no  less  an 
extent  than  nongovernmental  entities. 
The  general  conformity  rule  and  State 
rules  adopted  pursuant  to  it  aje  rules 
established  under  the  Act  with  which, 
under  section  118,  Federal  agencies 
must  comply.  Consequently,  EPA  does 
not  agree  that  there  is  no  waiver  of 
sovereign  immunity  at  all  in  section 
176(c).  The  EPA  concludes  that  section 
176(c)(4)(c)  requires  State  conformity 
SIP'S  that  would  regulate  Federal 
activities. 

However,  the  language  of  the  relevant 
sections  does  leave  unclear  the  extent  to 
which  the  waiver  of  sovereign  immunity 
may  limit  the  manner  in  which  a  State's 
section  116  authority  is  applied  to 
Federal  agencies.  After  careful 
consideration  of  the  legal  and  policy 
arguments  presented  to  EPA  after  the 
March  15, 1993  notice  of  proposed 
rulemaking  (NPR),  EPA  has  concluded 
that  State  conformity  rules  which  do  not 
apply  to  non-Federal  entities  and  which 
apply  more  stringent  requirements  than 
the  EPA  general  conformity  rule  to 
federally-assisted  facihties  would  be 
inconsistent  with  the  waiver  of 
sovereign  immunity  provided  by  section 
118  of  die  Act.  Applying  such  rules 
exclusively  to  federally-assisted 
facilities,  which  could  be  the  case  with 
any  more  stringent  conformity 
requirements  since  conformity 
requirements  do  not  apply  statutorily  to 
nongovernment  entities,  would  have  an 
unjustifiably  discriminatory  effect. 
Under  current  case  law,  a  reviewing 
court  would  construe  waivers  of 


sovereign  immunity,  like  that  in  section 
118,  narrowly.  See  Department  of 
Energy  V.  Ohio,  112  S.CT.  1627,  1633 
(1992);  McMahon  v.  United  States,  342 
U.S.  25.  26,  72  S.CT.  17,  18  (1951).  The 
EPA  believes  that  such  purely 
discriminatory  more-stringent  State 
programs  would  be  prohibited  under 
such  case  law. 

The  EPA  recognizes  that  States  have 
historically  developed  their  own 
conformity  requirements  despite  the 
absence  of  any  Federal  rules.  Further, 
States  have  frequently  adopted 
requirements  that  differ  from  State  to 
State,  both  with  respect  to  conformity 
and  general  air  quality  management,  in 
order  to  address  different  air  quality 
needs  and  regulatory  authorities.  There 
are  several  statements  excerpted  below 
from  the  congressional  Record  which 
support  the  conclusion  that  States  may 
adopt  conformity  rules  that  are  more 
stringent  than  the  rules  promulgated  by 
EPA. 

Such  [Federal)  regulations  will  provide 
guidance  to  the  states  for  the  adoption  of 
conformity  requirements  in  each  SIP  and  will 
govern  the  conformity  decisions  of  federal 
agencies  and  metropolitan  planning 
organizations  (MPOs)  required  to  make 
conformity  determinations.  Federal  agencies 
will  also  have  to  comply  with  applicable 
provisions  of  the  SIP  if  sU-onger  than  the 
underlying  basic  federal  regulations.  Cong. 
Rec.  S16958  (October  27,  1990)  (Statement  of 
Senator  Chafee). 

States  are  also  free  under  section  116  to 
continue  to  apply  any  more  stringent  project 
review  criteria  in  effect  under  state  or  local 
law.  The  criteria  in  section  176(c)(3)  are 
merely  the  additional  federal  criteria  that 
must  be  met  to  qualify  for  federal  approval 
or  funding  of  transportation  projects, 
programs,  and  plans  prior  to  the  date  when 
a  revised  implementation  plan  takes  effect 
under  these  amendments.  Cong.  Rec.  S16973 
(October  27, 1990)  (Statement  of  Senator 
Baucus). 

Such  regulations  will  provide  guidance  to 
the  states  for  the  adoption  of  conformity 
requirements  in  each  SIP  and  will  govern  the 
conformity  decisions  of  federal  agencies  and 
MPOs  required  to  make  conformity 
decisions.  Federal  agencies  will  also  have  to 
comply  with  applicable  provisions  of  the  SIP 
if  stronger  than  the  underlying  basic  federal 
regulations."  Cong.  Rec.,  S16973  (October  27, 
1990)  (Statement  of  Senator  Baucus). 

Consequently,  the  EPA  believes  that  if 
a  State  wishes  to  apply  more  stringent 
conformity  rules  for  the  purpose  of 
attaining  air  quality,  it  may  do  so,  but 
only  if  the  same  conformity 
requirements  are  imposed  on  non- 
Federal  as  well  as  Federal  actions. 
States  adopting  more  stringent 
conformity  rules  may  not  cause  a  more 
significant  or  unusual  obstacle  to 
Federal  agencies  than  non-Federal 
agencies  for  the  same  type  of  action. 
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Therefore,  if  a  State  decides  to  adopt 
more  stringent  conformity  criteria  and 
procedures,  these  requirements  must  be 
imposed  on  all  similar  actions  whether 
the  sponsoring  agency  is  a  Federal  or 
non-Federal  entity:  non-Federal  entities 
include  State  and  local  agencies  and 
private  sponsors.  Sections  51.851  and 
51.853  have  been  revised  accordingly  in 
the  final  rule. 

If  a  State  elects  to  impose  more 
stringent  conformity  requirements,  they 
must  not  be  so  narrowly  construed  as  to 
apply  in  practical  effect  only  to  Federal 
actions.  For  example,  if  a  State  decides 
that  actions  of  employers  with  more 
than  500  employees  require  conformity 
determinations,  and  the  Federal 
government  is  the  only  employer  of  this 
size  in  a  particular  jurisdiction,  then 
this  rule  would  be  viewed  as 
discriminatory  and  would  not  be 
permitted.  Consequently,  more  stringent 
State  conformity  rules  must  not  only  be 
written  to  apply  similarly  to  all  Federal 
and  non-Federal  entities,  but  they  must 
be  able  to  be  implemented  so  that  they 
apply  in  a  nondiscriminatory  way  in 
practice. 

Moreover,  when  EPA  approves  State 
conformity  rules,  the  Agency  should 
determine  that  more  stringent  State 
conformity  requirements  are  directly 
related  to  the  attainment  of  air  quality 
in  the  State. 

C.  Indirect  Emissions — Inclusive/ 
Exclusive  Definition 

1.  Proposal 

The  proposal  indicated  that  the  Act 
expressly  prohibits  Federal  actions  that 
would  "support  in  any  way"  activity 
which  does  not  conform  to  a  SIP.  Given 
this  language.  EPA  concluded  that 
indirect  emissions  must  be  included  in 
any  conformity  determination,  under 
either  subpart  T  or  W.  The  EPA 
proposed  two  different  definitions  of 
indirect  emissions — "inclusive"  and 
"exclusive" — and  invited  comment  on 
both  versions.  The  inclusive  and 
exclusive  definitions  are  identical 
except  the  phrase  "and  which  the 
Federal  agency  has  and  will  continue  to 
maintain  some  authority  to  control" 
appears  only  in  the  exclusive  definition. 
As  described  in  the  preamble  to  the 
proposal  (58  FR  13840).  the  exclusive 
version  of  indirect  emissions  excluded 
emissions  that  may  be  attributable  to  a 
Federal  action  but  that  the  Federal 
agency  has  no  authority  to  control.  The 
inclusive  version  (58  FR  13839) 
includes  all  emissions  attributable  to  the 
Federal  action,  whether  or  not  they  are 
under  the  control  of  the  Federal  agency. 
The  terms  "caused  by"  and  "reasonably 
foreseeable"  are  common  to  both 


definitions  and  are  discussed  elsewhere 
in  this  notice. 

2.  Comment 

The  EPA  received  substantial  and 
diverse  comments  from  air  regulatory 
agencies,  the  building  industry,  various 
Federal  agencies,  environmental  groups, 
and  individuals.  The  "inclusive" 
definition  of  indirect  emissions  is 
supported  primarily  by  the  air 
regulatory  agencies  and  environmental 
poups.  TTie  "inclusive"  version, 
however,  is  viewed  as  unnecessarily 
broad  by  many  of  the  other  groups. 
Many  individuals  and  building  industry 
representatives  objected  to  the  inclusion 
of  indirect  emissions  in  either  approach. 
Commenters  supporting  the  inclusive 
definition  pointed  out  that  this 
approach  provides  the  greatest 
opportunity  for  States  to  prevent 
Federal  actions  that  could  violate  the 
NAAQS.  They  indicated  that  to  prevent 
actions  that  could  cause  new  or  worsen 
existing  air  quality  violations,  it  is 
necessary  to  consider  not  only  the 
Federal  action,  but  all  reasonably 
foreseeable  emissions  caused  by  the 
Federal  action,  whether  or  not  they  are 
under  the  Federal  agency's  control. 

Commenters  supporting  the  exclusive 
version  o^indirect  emissions  argued 
that  it  is  unreasonable  to  include 
emissions  that  may  be  attributable  to  a 
Federal  action,  but  that  the  Federal 
agency  has  no  authority  to  control.  As 
stated  in  the  March  15, 1993  preamble, 
many  of  the  Federal  agencies  reiterated 
that  this  approach  might  require  the 
Federal  agency  to  impose  conditions  on 
the  project  (e.g.,  mitigation)  to 
demonstrate  conformity  that  would  be 
meaningless  since  there  would  be  no 
effective  Federal  enforcement 
mechanism. 

A  third  group  of  commenters  stated 
that  there  should  be  no  consideration  of 
indirect  sources  in  the  general 
conformity  rule.  They  cited  section  110 
of  the  Act  as  limiting  Federal  authority 
to  conduct  indirect  source  review  to 
major  federally-funded  and  federally- 
sponsored  actions.  These  comments  are 
addressed  in  section  in.E  of  this  notice. 

3.  Response 

a.  General — indirect  emissions.  As 
described  in  the  proposal,  the  Act 
expressly  prohibits  Federal  actions  that 
would  "support  in  any  way"  activity 
which  does  not  conform  to  a  SIP. 
Because  this  language  is  very  broad, 
EPA  beUeves  indirect  emissions  must  be 
included  in  any  conformity 
determination,  under  either  subpart  T 
(transportation  conformity)  or  W 
(general  conformity).  As  described 
below,  congressional  guidance  is  much 


clearer  for  transportation  conformity 
than  for  general  conformity.  In  fact, 
there  is  virtually  no  information  in  the 
Congressional  Record  specifically 
directed  at  general  conformity. 
Therefore,  in  interpreting  the  statutory 
intent  for  the  general  conformity  rule. 
EPA  beUeves  it  is  helpful  to  consider 
the  guidance  provided  by  Congress  on 
transportation  conformity  in  section 
176(c)  of  the  Act. 

Congress  clearly  intended  the 
transportation  conformity  rule  to  cover 
the  indirect  emissions  irom  vehicles 
that  would  travel  to  and  on  highways 
constructed  with  Federal  support.  Thus, 
the  conformity  review  does  not  focus  on 
emissions  associated  with  only  the 
construction  of  the  highway  project,  but 
includes  emissions  from  vehicles  that 
later  travel  to  and  on  that  highway.  The 
general  conformity  rule  originates  from 
the  same  statutory  language  and  so  must 
meet  the  same  congressional  intent. 

As  described  above,  the  transportation 
treatment  provisions  of  the  Act  clearly 
require  consideration  of  indirect 
emissions.  Therefore,  EPA  concludes 
that  the  general  conformity  rule  must 
also  cover  indirect  emissions. 

On  March  15,  1993,  EPA  proposed 
that  as  a  legal  matter,  the  statute  could 
be  interpreted  to  support  either  the 
inclusive  or  exclusive  definition  and 
both  definitions  were  offered  for  public 
comment.  As  a  result  of  the  public 
comments  and  consultation  with  other 
Federal  agencies,  the  final  rule 
incorporates  the  exclusive  definition  of 
indirect  emissions.  The  exclusive 
definition  is  selected  because  it  meets 
the  requirements  of  section  176(c)  of  the 
Act,  and  it: 

(1)  Is  consistent  with  the  manner 
indirect  emissions  are  covered  in  the 
transportation  conformity  rule. 

(2)  Can  be  reasonably  implemented, 
and 

(3)  Best  fits  within  the  overall 
homework  of  the  Act. 

As  commenters  noted,  the  inclusive 
definition  would  require  the  review  of 
more  Federal  actions,  as  described  in 
this  rule,  than  the  exclusive  definition 
and,  thus,  could  identify  more  cases 
where  an  air  quality  violation  is 
possibly  associated  with  a  Federal 
action.  The  inclusive  definition, 
however,  is  not  selected  for  the 
following  reasons: 

(1)  Mitigation  measures  required 
under  this  approach  may  not  be 
enforced, 

(2)  It  is  not  consistent  with  the 
manner  in  which  indirect  emissions  are 
covered  in  the  transportation  rule, 

(3)  It  would  impose  an  unreasonable 
burden  due  to  the  large  number  of 
affected  Federal  actions,  and 
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(4)  It  establishes  an  overly  broad  role 
for  the  Federal  government  in  attainine 
tlie  NAAQS. 

b.  Inclusive  definition — enforcement. 
The  EPA  sees  no  value  to  the 
environment  in  promulgating  a  rule  that 
is  unenforceable.  The  EPA  agrees  with 
the  point  made  by  some  commenters 
that  it  is  uiureasonable  to  expect  Federal 
agencies  to  control  indirect  emissions 
over  which  they  have  no  continuing 
authority  to  control.  As  stated  in  the 
March  15. 1993  preamble,  this  approach 
might  result  in  a  Federal  agency 
imposing  conditions  on  the  project  (e.g.. 
mitigation)  to  demonstrate  conformity 
that  would  be  meaningless  since  there 
would  be  no  effective  Federal 
enforcement  mechanism. 

For  example,  the  inclusive  approach 
could  require  a  Federal  agency  to 
impose  restrictions  on  the  title  to  land 
that  is  being  sold  or  developed.  In  such 
cases  these  deed  restrictions  might 
remain  forever  with  the  land. 
Enforcement  of  these  types  of 
restrictions  is  very  difficult  and  is  not 
likely  to  be  an  effective  approach. 
Further,  it  is  not  reasonable  to  attach  a 
restriction  to  a  deed  forever,  since  the 
land  use  might  change  over  time  and. 
certainly,  the  environment  will  change 
over  time — both  of  which  may  remove 
or  alter  the  need  for  the  deed  restriction, 
which  would  nonetheless  remain  in 
place  since  there  is  no  mechanism  to 
remove  it.  In  this  example,  EPA  believes 
that  it  is  impractical  to  use  deed 
restrictions  to  control  emissions  and 
that  the  Federal  agency  would  not 
maintain  control  since  there  is  no 
continuing  program  responsibility  for 
that  Federal  agency  to  control  future 
emissions  associated  with  that  land. 

c.  Inclusiw  definition — 
transportation.  In  the  inclusive 
approach,  the  Federal  agency  is  made 
responsible  for  emissions  that  are 
reasonably  foreseeable.  This  would 
include  emissions  from  on-site  or  off- 
site  facilities.  Assiune.  for  example,  that 
the  Federal  Aviation  Administration 
(FAA)  approves  an  airport  expansion 
project  which  would  require  a  general 
conformity  determination.  The  airport 
expansion  also  includes  a  highway 
interchange  construction  project 
needing  a  project  level  transportation 
conformity  approval.  Additionally,  it  is 
known  that  a  cargo  handling  facility 
will  be  constructed  near  that 
interchange  due  to  the  airport 
expansion.  The  project  level 
transportation  conformity  review  would 
cover  emissions  bom  vehicle  activity  to 
and  on  the  highway  interchange,  but 
would  not  cover  indirect  emissions 
possibly  associated  with  the  airport  or 
cargo  facility.  Thus,  the  project  level 


transportation  conformity  review  covers 
direct  and  certain  indirect  emissions 
associated  with  the  highway 
interchange  action  itself. 

The  general  conformity  inclusive 
approach  could  rely  on  the 
transportation  conformity  review  with 
respect  to  vehicle  activity  to  and  on  the 
highway  interchange.  In  addition,  the 
general  conformity  inclusive  approach 
would  specifically  consider  direct  and 
indirect  emissions  at  the  airport  itself 
and  at  the  cargo  facility.  In  contrast,  the 
exclusive  approach,  similar  to  the 
project  level  transportation  conformity 
approach,  covers  direct  and  certain 
indirect  emissions  associated  with  the 
airport  expansion  action  itself,  but  does 
not  specifically  consider  additional 
indirect  emissions  (i.e..  the  cargo 
facility).  Thus,  the  exclusive  approach 
appears  to  be  more  consistent  with  the 
transportation  conformity  approach. 

d.  Inclusive  definition — unreasonable 
burden.  The  inclxisive  definition  could 
be  interpreted  to  include  virtually  all 
Federal  acti'.'ities,  since  all  Federal 
activities  could  be  argued  to  give  rise  to, 
at  least  in  some  remote  way,  an  action 
that  ultimately  emits  pollution.  This 
broadest  interpretation  of  the  statute 
could  impose  an  unreasonable  burden 
on  the  Federal  agencies  and  private 
entities  that  would  have  been  affiected 
by  that  definition.  For  example,  since 
the  Federal  government  issues  licenses 
for  any  export  activities,  an  inclusive 
definition  approach  could  go  so  far  as  to 
require  the  manufacture  of  the  export 
material  and  the  transportation  of  the 
same  material  to  be  subject  to  a 
conformity  review.  Such  an  approach, 
however,  is  very  burdensome  due  to  the 
large  number  of  export  activities,  the 
fact  that  the  licensing  process  is  not  a 
factor  in  any  SIP,  and  that  the  vast 
majority  of  these  manufacturing  and 
transportation  activities  may  have  little 
to  no  impact  on  air  quality.  Thus,  the 
inclusive  approach  goes  far  beyond  the 
set  of  Federal  activities  reasonably 
related  to  the  SIP. 

The  many  Federal  agencies  subject  to 
the  inclusive  approach  would  have  been 
required  to  document  air  quality 
impacts  from  tens  of  thousands  of 
public  and  private  business  activities 
each  year,  even  where  the  associated 
Federal  action  is  extremely  minor.  For 
example,  the  Army  Corps  of  Engineers 
(COE)  estimates  that  65,000  of  their 
regulatory  actions  would  have  required 
a  conformity  review  in  1992  under  the 
inclusive  definition.  The  COE  permits 
are  often  limited  to  a  small  portion  of 
a  much  larger  project  and,  thus,  may  not 
be  the  best  mechanism  to  review  the 
larger  project:  e.g.,  one  river  crossing  for 
a  500  mile  gas  pipeline  or  a  half-acre 


wetland  fill  for  a  twenty  acre  shopping 
mall. 

The  Federal  agencies  might  also  have 
been  required  to  expend  substantial 
resources  in  an  attempt  to  enforce 
mitigation  measures  for  actions  that  are 
outside  their  jurisdiction.  Some  delay  to 
these  public  and  private  activities 
would  have  been  expected  as  the 
conformity  requirements  were  carried 
out.  In  some  cases  these  Federal  actions 
would  not  take  place  at  all  as  a  result 
of  conformity  consideration.  In 
addition,  the  threat  of  litigation  over 
this  expansive  list  of  actions  would 
have  been  significant.  That  is.  projects 
could  have  been  delayed  through 
litigation  simply  due  to  arguments  over 
•  application  of  the  conformity  rule  to  the 
project,  even  where  the  air  quality 
impacts  were  very  minor. 

Through  public  comments  and  by 
communication  with  other  Federal 
agencies,  the  EPA  received  a  large 
number  of  examples  of  Federal 
activities,  a  few  of  which  are  listed 
below,  that  are  not  normally  considered 
in  SIP'S,  but  could  not  clearly  be  said  to 
have  absolutely  no  ties  to  actions  that 
result  in  amissions  of  pollutants. 

(1)  COE  permit  actions. 

(2)  The  sale  of  Federal  land. 

(3)  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
issuance. 

(4)  Transmission  of  electrical  power. 

(5)  Export  license  actions. 

(6)  Bank  failures. 

(7)  Mortgage  insurance. 

Based  on  the  public  comments  and 
consultation  with  the  other  Federal 
agencies.  EPA  believes  that  Congress 
did  not  intend  the  general  conformity 
rule  to  affect  innumerable  Federal 
actions,  impose  analytical  requirements 
on  activities  that  are  very  minor  in 
terms  of  Federal  involvement  and  air 
quality  impacts,  and  result  in  the 
significant  e.xpense  and  delay  that  is 
likely  in  an  inclusive  definition.  Thus, 
adopting  the  inclusive  definition 
approach  could  have  imposed  an 
unreasonable  burden  on  these  public 
and  private  activities. 

The  Federal  agencies  would,  in  many 
cases,  be  unable  to  reduce  emissions 
from  sources  that  they  cannot 
practicably  control.  This  would  result  in 
the  Federal  action  having  to  be 
prohibited  because  a  positive 
conformity  determination  could  not  be 
made.  The  EPA  believes  that  the  Act 
does  not  intend  to  unreasonably  restrict 
Federal  actions  so  that  they  are 
generally  prohibited  in  areas  with  air 
quality  problems.  Instead,  the  Federal 
agencies  are  required  to  control 
emissions  in  a  reasonable  manner  and 
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States  must  develop  general  air  quality 
plans  to  achieve  the  NAAQS. 

As  commenters  noted,  the  inclusive 
definition  would  require  the  review  of 
more  Federal  actions,  as  described  in 
this  rule,  than  the  exclusive  definition 
and,  thus,  could  identify  more  cases 
where  an  air  quality  violation  is 
possibly  associated  with  a  Federal 
action.  Even  with  an  approach  that 
relied  heavily  on  air  quality  modeling, 
however,  there  would  still  not  be  an 
absolute  asstirance  that  a  new  violation 
would  not  occur  since  there  is 
considerable  uncertainty  associated 
with  air  quality  modeling  itself,  due  to 
uncertainties  in  emissions  and 
meteorological  data  which  drive  the 
models.  In  fact,  neither  the  inclusive  nor 
exclusive  definition  approach  would 
absolutely  assure  that  all  possible 
violations  would  be  prevented  since 
neither  proposed  approach  requires  air 
quality  modeling  for  all  Federal  actions. 

e.  Inclusive  definition — Federal  role. 
Section  176(c)  of  the  Act  covers  Federal 
actions  that  support  in  any  way  actions 
which  could  cause  new  or  worsen 
existing  air  quality  violations,  delay 
attainment,  or  otherwise  not  conform 
udth  the  applicable  SIP  and  the  purpose 
of  the  SIP.  Clearly,  Congress  intended 
Federal  agencies  to  do  Aeir  part  in 
achieving  clean  air.  It  is  unlikely, 
however,  that  Congress  intended 
Federal  agencies  to  be  responsible  for 
emissions  that  are  not  practicably  imder 
their  control  and  regarding  which  the 
Federal  agency  has  no  continuing 
program  responsibility.  The  EPA  does 
not  believe  that  it  is  reasonable  to 
conclude  that  a  Federal  agency 
"supports"  an  activity  by  third  persons 
over  whom  the  agency  has  no 
practicable  control — or  "supports" 
emissions  over  which  the  agency  has  no 
practicable  control — based  on  the  mere 
fact  that,  if  one  inspects  the  "causal" 
chain  of  events,  the  activity  or 
emissions  can  be  describea  as  being  a 
"reasonably  foreseeable"  result  of  the 
agency's  actions. 

In  fact,  achievement  of  the  clean  air 
goals  is  not  primarily  the  responsibility 
of  the  Federal  government.  Instead. 
Congress  assigned  that  responsibility  to 
the  State  and  local  agencies  in  section 
101(a)(3)  of  the  Act:  "air  pollution 
prevention  (that  is.  the  reduction  or 
elimination,  through  any  measixres,  of 
the  amount  of  pollutants  produced  or 
created  at  the  source)  and  air  pollution 
control  at  its  source  is  the  primary 
responsiblUty  of  States  and  local 
governments."  Similar  to  NEPA.  section 
176(c)  of  the  Act  requires  Federal 
agencies  to  consider  the  environmental 
consequences  of  their  actions.  Neither 
statutory  requirement,  however. 


requires  the  Federal  agencies  to 
unilaterally  solve  local  air  quality 
problems.  Instead,  the  conformity  rule 
should  be  viewed  in  a  manner  that  fits 
within  a  broader  view  including  NEPA 
activities  by  the  Federal  agencies  and 
State  and  local  air  quality  planning  and 
regulatory  actions.  Together,  these 
activities  provide  the  framework  to 
attain  and  maintain  the  NAAQS. 

It  is  possible  that  a  Federal  action 
could  be  taken  which,  together  with 
other  reasonably  foreseeable  emissions 
caused  by  the  Federal  action,  could 
cause  or  contribute  to  a  violation  of  an 
air  quality  standard  or  otherwise  not 
conform  with  the  appHcable  SIP.  The 
exclusive  definition  is  adequate  to  cover 
Federal  actions  and  meet  the  goals  of 
section  176(c)  where  the  resultant 
emissions  are  practicably  under  the 
control  of  ti.e  Federal  agency,  and  are 
subject  to  a  continuing  agency 
programmatic  responsibility.  Where  the 
Federal  control  over  the  resultant 
emissions  is  relatively  minor,  the 
problem  is  likely  caused  by  multiple 
pollution  sources  and  a  solution  may  be 
impossible  unless  it  is  directed  at  all  the 
contributing  sources.  This  role  is  given 
to  the  State  and  local  agencies  by 
Congress  and  should  not  be  interpreted 
as  the  Federal  agencies'  role  under 
section  176(c). 

In  a  case  where,  through  a  NEPA 
analysis,  a  violation  is  projected  to 
occur  at  a  proposed  private  housing 
development  that  receives  a  NTDES 
permit  or  private  shopping  mall  that 
receives  a  COE  permit,  the  projected 
violation  is  the  result  of  the  new 
projected  emissions  from  the 
independent  private  actions  not  subject 
to  Federal  permit  or  approval  and  the 
background  concentrations,  due  to 
existing  local  and  areawide  emission 
sources.  The  appropriate  solution  to  the 
problem  is  for  the  Federal  agency  to 
ensure  conformity  of  Federal  actions  to 
the  SIP  by  minimizing  new  emissions 
from  the  Federal  activities  in  a 
reasonable  manner  and  for  the  State  and 
local  agencies  to  control  the  local  and 
areawide  emissions  under  the  SIP  to  the 
extent  needed  to  attain  the  NAAQS.  The 
Federal  agencies'  responsibility  should 
be  to  assure  that  only  those  emissions 
that  the  Federal  agency  can  practicably 
control,  and  that  are  subject  to  the 
agency's  continuing  program 
responsibility,  will  be  reasonably 
controlled,  not  to  attempt  to  limit  other 
sources'  emissions,  which  would 
infringe  on  the  air  quality  and  land  use 
planning  roles  of  the  State  or  local 
agency. 

/.  Exclusive  definition — reasonable 
implementation.  In  the  exclusive 
version,  indirect  emissions  include  only 


emissions  over  which  the  Federal 
agency  can  practicably  control,  and  has 
continuing  program  responsibility  to 
control.  Unlike  the  inclusive  definition, 
the  exclusive  definition  does  not  require 
Federal  agencies  to  adopt  and  enforce 
mitigation  measures  that  the  agency 
cannot  practicably  control  and  that  the 
agency  nas  no  continuing  program 
responsibility  to  control.  As  described 
below,  the  exclusive  definition  does  not 
cover  innumerable  Federal  actions,  does 
not  require  an  agency  to  leverage  thbir 
authorit>'.  and  does  not  generally 
prohibit  Federal  actions  in  areas  with 
air  quality  problems. 

Consistent  with  the  above  discussion, 
and  in  order  to  clarify  the  scope  of  the 
term  "indirect  emissions."  that  term  is 
revised  in  the  final  rule.  Specifically, 
the  meaning  of  the  phrase  in  the 
proposed  definition  regarding  emissions 
"which  the  Federal  agency  has  and  will 
continue  to  maintain  some  authority  to 
control."  is  clarified  in  the  final  rule.  In 
the  final  rule,  the  definition  of  "indirect 
emissions"  is  limited  to  emissions  "the 
Federal  agency  can  practicably  control 
and  will  maintain  control  over  due  to  a 
continuing  program  responsibility  of  the 
Federal  agency."  The  meaning  of  the 
words  "practicably  control"  is 
discussed  elsewhere  in  this  notice  and 
through  examples  contained  in  the 
notice,  The  meaning  of  "continuing 
program  responsibility"  is  described  in 
the  examples  below. 

Assume,  for  example,  the  Army  Corps 
of  Engineers  (COE)  issues  a  permit 
authorizing  dredging  by  a  nonfederal 
entity.  In  one  case,  the  COE  might 
require  the  permittee  to  transport  and 
dispose  of  the  dredged  material  at  a 
specific  location.  In  another  case,  the 
COE  might  allow  the  permittee  to 
dispose  of  the  dredged  material  at  a 
suitable  upland  disposal  site.  In  the  first 
case,  the  COE  has  a  continuing  program 
responsibility  for  air  emissions 
associated  with  the  dredging  and 
disposal  activities.  In  the  second  case, 
the  COE's  program  responsibility  is 
limited  to  emissions  associated  with  the 
permitted  dredging  and  does  not 
include  the  disposal  activity.  However, 
if  the  COE  were  to  impose  conditions  on 
the  operation  and  management  of  the 
dredged  material  disposal  site  or 
regarding  subsequent  development 
activities  on  that  site,  mandating  the  use 
of  practices  which  would  result  in  air 
pollutant  emissions,  then  these  added 
emissions  would  be  a  continuing 
program  responsibility  of  the  COE. 

In  another  case,  assiune  the  Forest 
Service  permits  a  ski  resort  and  imposes 
conditions  regarding  the  construction 
and  operation  of  the  resort.  Also  assimie 
that  housing  development  will  occur 
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nearby  but  on  privately-owned  land.  In 
this  case,  emissions  from  the 
construction  and  operation  of  the  resort 
are  a  continuing  program  responsibility 
of  the  Forest  Service  and  emissions  from 
the  housing  activities  are  not.  Again,  if 
the  Forest  Service  had  authority  to 
impose  conditions  on  activities  at  the 
housing  development  and  chose  to 
exercise  that  authority  to  impose 
conditions  that  would  result  in  air 
pollutant  emissions,  air  emissions  from 
those  conditions  imposed  would  be 
within  the  Forest  Service's  continuing 
program  responsibility. 

With  respect  to  the  issue  of  indirect 
emissions,  the  proposal  pointed  to  the 
language  in  section  176(c)(1)  of  the  Act 
which  prohibits  a  Federal  agency  from 
providing  "support  in  any  way  •  •  • 
(for)  any  activity  which  does  not 
conform  to  an  implementation  plan." 
"Conformity  to  an  implementation 
plan"  is  deHned  to  mean  that  an  activity 
"will  not — cause  or  contribute  to  any 
new  violation  •  •  •;  increase  the 
frequency  or  severity  of  any  existing 
violation*  •  *;  or  delay  timely 
attainment  of  any  standard.  •  *  •" 

Given  the  "support  in  any  way" 
language,  EPA  has,  in  this  rule, 
interpreted  secdon  176(c)  of  the  Act  as 
requiring  Federal  agencies,  in  making 
their  conformity  determinations,  to 
consider  both  the  direct  and  indirect 
emissions  resulting  fix)m  their  own 
actiorts  or  from  actions  that  they 
support.  However,  nothing  in  those 
words  serves  to  clarify  a  precise 
congressional  intent  regarding  the  scope 
of  coverage  of  indirect  emissions  [a  term 
which  is  not  expressly  referred  to  in 
section  176(c)(1)  of  the  Act).  In  other 
words,  the  words  "support  in  any  way" 
do  not,  in  themselves,  dictate  a 
congressional  preference  between  the 
inclusive  or  exclusive  definition  of 
indirect  emissions  proposed  by  EPA. 
The  exclusive  definition,  which  this 
final  conformity  rule  adopts,  requires 
that  Federal  agencies  take  into  account 
only  those  indirect  emissions  that  the 
Federal  action  would  support,  that  the 
Federal  agency  can  practicably  control, 
and  are  under  the  continuing  program 
responsibility  of  the  agency.  TTie  EPA 
believes  this  interpretation  is  the  most 
reasonable  because  it  assures  that 
Congress'  primary  intent  under  section 
176(c)  of  the  Act  is  met,  namely,  that 
Federal  agencies  advance  the  piupose  of 
the  SIP  by  controlling  emissions  from 
those  actions  which  they  support,  over 
which  they  can  practicably  exercise 
control,  and  for  which  they  retain 
continuing  program  responsibility. 

The  Clean  Air  Act  does  not  define 
"support"  for  the  purposes  of  section 


176(c)  of  the  Act.2  If  read  in  the  broadest 
conceivable  manner,  the  "support  in 
any  way"  prohibition  might  be 
interpreted  to  include  virtually  all 
Federal  activities,  since  all  Federal 
activities  could  be  argued  to  support,  at 
least  in  some  remote  way,  an  action  that 
ultimately  emits  pollution.  The  EPA 
does  not  believe  that  Congress  intended 
the  "support  in  any  way"  prohibition  to 
be  interpreted  in  a  manner  that  would 
lead  to  such  egregious  or  absurd 
applications  of  section  176(c)  of  the  Act. 
Where  the  language  of  a  statute  is 
ambiguous,  as  is  the  case  here,  an  ' 

agency  has  the  discretion  to  adopt  an 
interpretation  that  is  reasonable. 3 

One  possible  approach  in  determining 
how  far  the  "support  in  any  way 
prohibition"  extends  is  to  examine  the 
word  "support"  itself.  Section  176(c)(1) 
of  the  Act,  by  its  terms,  prohibits 
Federal  agencies  from  "supportling]"  an 
activity  which  itself  "does  not  conform 
to  an  implementation  plan."*  Thus,  the 
support  prohibition  cannot  be  triggered 
unless  and  until  a  Federal  agency's 
actions  constitute  support  of  a  particular 
activity.  In  the  absence  of  a  statutory 
definition  for  a  word,  courts  typically 
turn  to  the  word's  everyday  meaning. 
The  dictionary  defines  "support"  to 
mean  (among  other  things): 

•  "to  uphold  by  aid,  countenance,  or 
adherence:  actively  promote  the 
interests  or  cause  of; 

•  "to  uphold  or  defend  as  valid,  right, 
just,  or  authoritative"; 

•  "to  provide  means,  force,  or 
strength  that  is  secondary  to:  back  up"; 

•  "to  pay  the  costs  of; 

•  "to  supply  with  the  means  of 
maintenance  *  *  *  or  to  earn  or  furnish 
funds  for  maintaining";  and 

•  "to  provide  a  basis  for  the  existence 
or  subsistence:  serve  as  the  source  of 
material  or  immaterial  supply  *   *   *' 
Webster's  Third  New  International 
Dictionary.  As  the  above  list  makes 
evident,  the  everyday  meaning  of 
"support"  could  range  from  activity  that 
is  merely  facilitation  or  encouragement 
to  activity  wherein  the  actor  assumes  an 
ongoing  responsibility  and  provides 
continuing  assistance  in  order  for  the 
subsequent  endeavor  to  be  realized. 
Applying  the  dictionary  definition  of 
"support"  in  the  context  of  the 
conformity  rule,  it  is  apparent  that 
Federal  actions  that  might  be  said  to 


>  The  general  definitions  section  for  part  D  of  title 
I.  section  171  (42  U.S.C  7501),  also  does  not  define 
"support." 

'  Chevron.  U.SA.,  Inc.  v.  Natural  Besources 
Defense  Council,  Inc.,  467  U.S.  837,  842-3  (1964). 

'Of  course,  section  17e(c)(l)  also  prohibits 
Federal  agencies  from  engaging  in,  providing 
financial  assistance  for,  licensing  or  permitting,  or 
approving,  such  acUvities. 


"support"  subsequent  projects  similarly 
could  range  from  mere  facilitation  to 
continuing  responsibility.  The  EPA  does 
not  believe  that  Congress  intended  the 
term  "support  in  any  way"  to 
encompass  each  and  every  one  of  these 
separate  definitions,  including  those 
where  the  relationship  between  the 
Federal  agency's  action  and  the 
subsequent  activity  is  attenuated.  Thus, 
EPA  believes  it  is  reasonable  to  select  a 
definition  of  "support"  that  focuses  on 
the  extent  to  which  the  Federal  agency 
has  continuing  program  responsibilities, 
and  whether  it  can  practicably  control 
emissions  from  its  own  and  other  party 
activities.  The  exclusive  definition 
requires  Federal  agencies  to  consider 
only  those  direct  and  indirect  emissions 
over  which,  under  their  legal 
authorities,  they  can  exercise  and 
maintain  practicable  control  and  over 
which  they  have  continuing  program 
responsibilities.  As  noted  previously, 
this  approach  is  consistent  with  the 
purposes  of  section  176(c)  of  the  Act. 
That  section  places  certain  prohibitions 
and  responsibilities  on  Federal  agencies. 
The  EPA  does  not  believe  that  Congress 
intended  to  extend  the  prohibitions  and 
responsibilities  to  cases  where,  although 
licensing  or  approving  action  is  a 
required  initial  step  for  a  subsequent 
activity  that  causes  emissions,  the 
agency  has  no  control  over  that 
subsequent  activity,  either  because  there 
is  no  continuing  program  responsibility 
or  ability  to  practicably  control.  For  that 
reason.  EPA  believes  it  is  not  reasonable 
to  conclude  that  the  Federal  agency 
"supports"  that  later  activity,  within  the 
meaning  of  section  176(c)  of  the  Act. 

As  implemented  by  this  rule,  section 
176(c)  of  the  Act  requires  that  a  Federal 
agency  ensure  conformity  with  an 
approved  state  SIP  for  those  air 
emissions  that  would  be  brought  about 
by  agency  action,  and  that  the  agency 
can  practicably  control,  and  that  are 
subject  to  a  continuing  program 
responsibility  of  that  agency.  A  Federal 
agency  has  no  responsibility  to  attempt 
to  hmit  emissions  that  do  not  meet 
those  tests,  or  that  are  outside  the 
Federal  agency's  legal  control. 
Moreover,  neither  section  176(c)  of  the 
Act  nor  this  regulation  requires  that  a 
Federal  agency  attempt  to  "leverage"  its 
legal  authority  to  influence  or  control 
nonfederal  activities  that  it  cannot 
practicably  control,  or  that  are  not 
subject  to  a  continuing  program 
responsibility,  or  that  lie  outside  the 
agency's  legal  authority. 

For  example,  neither  section  176(c)  of 
the  Act  nor  this  regulation  requires  a 
Federal  agency  to  withhold  a  Federal 
grant  of  financial  assistance  to  a  grant 
applicant  that  otherwise  satisfies  legal 
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requirements  in  order  to  obtain 
assurances  from  the  applicant  with 
respect  to  that  applicant's  activities  that 
the  agency  cannot  practicably  control, 
or  that  are  beyond  the  agency's 
continuing  program  responsibilities,  or 
that  fall  outside  the  Federal  agency's 
jurisdiction 

As  described  in  the  proposal, 
development  that  is  related  to  the 
Federal  action  only  in  a  manner  that 
provides  daily  services  such  as 
restaurants,  schools,  and  banks  and 
which  are  located  off  Federal  property, 
may  be  considered  incidental  rather 
than  indirect  amissions.  Such  activities 
and  emissions  are  expected  to  be  small 
relative  to  other  emissions  from  the 
Federal  action  and  are  difficult  or 
impossible  to  precisely  locate  and 
quantify.  Thus,  an  accurate  air  quality 
and/or  emissions  analysis  is  not 
possible.  Therefore,  emissions  from  the 
daily  services  activities  should  be 
considered  incidental  and  would  not  be 
included  as  indirect  emissions  in  the 
conformity  analysis  even  under  the 
inclusive  definition.  Under  the 
exclusive  definition,  incidental 
emissions  are  generally  not  covered  for 
the  additional  reason  that  they  are 
generally  not  under  the  Federal  agency's 
control  and  continuing  program 
responsibility. 

g.  Exclusive  definition — Federal  role. 
The  exclusive  definition  isolates  certain 
types  of  Federal  actions  where  the  role 
and  responsibility  of  the  Federal  agency 
itself  is  major.  For  example,  in  Federal 
construction  projects  such  as  buildings 
or  laboratories,  the  Federal  agency  has 
substantial  and  continuing  authority 
and  responsibility  to  manage  that 
activity.  Thus,  the  Federal  contract 
manager  should  also  be  responsible  for 
assuring  that  the  construction  activities 
conform  to  the  appUcable  SIP. 

By  focusing  on  such  major  Federal 
actions,  this  approach  would  not  require 
a  conformity  analysis  for  certain  Federal 
actions  that  are  necessary  for,  but 
incidental  to,  subsequent  development 
by  private  parties.  For  example,  the 
exclusive  definition  does  not  generally 
require  that  a  COE  fill  permit  needed  for 
a  relatively  small  part,  portion,  or  phase 
of  a  twenty  acre  development  on  private 
land  would  somehow  require  the  COE 
to  evaluate  all  emissions  from  the 
construction,  operation,  and  use  of  that 
larger  development. 

■fhe  exclusive  definition,  in  effect, 
includes  an  examination  of  the  duties, 
continuing  program  responsibilities, 
and  controls  that  a  Federal  agency  can 
practicably  implement.  When  the 
Federal  agency  ovras  or  operates  a 
facility.  Federal  responsibility  for  the 
direct  and  indirect  emissions  from  that 


facility  is  clear.  However,  farther  down 
the  spectrum  of  "assistance,"  where  less 
and  less  Federal  control  and  program 
responsibility  may  be  found,  a  point  is 
reached  where  the  Federal  agency 
should  not  have  the  same  degree  of 
responsibility  for  assuring  the 
conformity  of  subsequent  privately 
generated  emissions,  especially  the 
indirect  emissions  from  that  action. 

By  controlhng  the  direct  and  indirect 
emissions  under  the  practicable  control 
and  continuing  program  responsibility 
of  the  Federal  agency,  the  conformity 
rule  assures  that  Federal  agencies  take 
appropriate  and  reasonable  actions  to 
support  the  purpose  of  the  SIP,  to  meet 
all  specific  SIP  requirements,  and  to 
assure  that  the  SIP  is  not  undermined  by 
Federal  actions.  The  exclusive 
definition  assures  that  Federal  actions 
will  meet  the  intent  of  section  176(c) 
and  that  States  will  retain  the  primary 
responsibility  to  attain  and  maintain  the 
air  quality  standards. 

In  support  of  the  "exclusive"  version, 
many  Federal  agencies  have  stated  that 
it  is  unreasonable  to  withhold  a 
conformity  determination  where  it  is 
impracticable  for  the  Federal  agency  to 
remedy  the  situation.  In  such  cases,  they 
argue  that  the  State  and/or  local 
jurisdictions  should  regulate  the 
activities  outside  the  Federal  agency's 
jurisdiction.  On  the  other  band,  some 
commenters  have  argued  that  reliance 
on  State  or  local  action  to  control  these 
off-site  activities  could  be  viewed  as 
requiring  the  State  to  amend  the 
applicable  SIP  to  conform  to  the  Federal 
action,  rather  than  a  rule  that  requires 
the  Federal  action  to  conform  to  the 
applicable  SIP  with  respect  to  all 
subsequent  emissions.  For  the  reasons 
described  above,  EPA  concludes  that  it 
would  be  unreasonable  to  interpret 
section  176(c)  of  the  Act  as  requiring 
Federal  agencies  to  take  responsibility 
for  emissions  that  they  caimot 
practicably  control  and  for  which  they 
have  no  continuing  program 
responsibility. 

'The  conclusion  that  the  exclusive 
definition  best  fits  with  the  balance  that 
Congress  established  in  the  Act  between 
Federal  and  State/local  responsibility  is 
supported  by  the  Supreme  Court's 
analysis  in  its  1989  decision  in 
Robertson  v.  Methow  Valley  Citizens 
Council,  490  U.S.  332  (1989).  In  that 
case,  the  Court  addressed  the  question." 
(w)hether  the  Forest  Service  may  issue 
a  special  use  permit  for  a  recreational 
use  of  national  forest  land  in  the 
absence  of  a  fully  developed  plan  to 
mitigate  environmental  harm."  Id.  at 
336.  In  that  case,  the  imposition  of  such 
a  mitigation  plan  was  within  the 
jurisdiction  of  State  and  local  agencies. 


not  the  Forest  Service.  The  Court  held 
that  the  Forest  Service's  authority  to 
issue  the  permit  was  not  contingent 
upon  the  State  and  local  agencies  taking 
action.  As  the  Court  explained,  "(i)n 
this  case,  the  off-site  effects  on  air 
quality  and  on  the  mule  deer  herd 
cannot  be  mitigated  unless  non-Federal 
government  agencies  take  appropriate 
action.  Since  it  is  those  state  and  local 
governmental  bodies  that  have 
jurisdiction  over  the  area  in  which  the 
adverse  effects  need  be  addressed  and 
since  they  have  the  authority  to  mitigate 
them,  it  would  be  incongruous  to 
conclude  that  the  Forest  Service  has  no 
power  to  act  until  the  local  agencies 
have  reached  a  final  conclusion  on  what 
mitigation  measures  they  consider 
necessary."  Id.  at  352-53  (footnote 
omitted).  For  the  same  reasons,  EPA  has 
concluded  that  it  would  be 
"incongruous"  to  read  section  176(c)  of 
the  Act  as  rendering  the  ability  of 
Federal  agencies  to  perform  their 
congressionally-assigned  missions 
contingent  upon  State  and  local 
agencies  imposing  mitigation  measures 
over  activities  that  they  and  not  the 
Federal  agencies,  can  practicably 
control,  and  have  a  continuing  program 
responsibility  to  control.  Since  the 
inclusive  definition  would,  in  many 
cases,  require  Federal  agencies  to 
withhold  action  unless  and  until  a 
State/local  agency  imposes  mitigation 
measures  over  activities  that  are  outside 
the  Federal  agencies'  control,  the 
inclusive  definition  would  upset  the 
balance  between  Federal  and  State/local 
responsibilities  for  achieving  clean  air. 
and  would  unjustifiably  frustrate 
Federal  agencies  from  performing  their 
congressionally-assigned  statutory 
responsibilities. 

"The  person's  activities  that  fall 
outside  the  Federal  agency's  continuing 
program  responsibility  to  control  are 
subject  to  control  by  State  and  local 
agencies.  In  sum,  expanding  the  Federal 
agencies'  responsibilities  to  extend  to 
emissions  that  are  outside  their 
continuing  program  responsibility  to 
control  (which  the  inclusive  definition 
would  have  done)  would  upset  the 
balance  between  Federal  and  State/local 
roles  that  Congress  established  in  the 
Act  and  would  infringe  on  the  air 
quality  roles  of  the  State  or  local  agency. 

h.  Exclusive  definition — examples. 
Example  1 : 

Assume  that  the  FAA  is  considering 
approval  of  an  airport  expansion  in  a 
serious  ozone  nonattainment  area  and 
that  adjacent  development  of  an 
industrial  park  is  known  to  depend  on 
the  FAA  approval  Assume:  (1)  The 
airport  expansion  would  result  in  an 
increase  in  emissions  of  50  tons/year  of 
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volatile  organic  compounds  (VOC)  due 
to  vehicle  and  airport  related  emissions, 
and  (2)  assume  that  the  adjacent 
industrial  park  would  emit  200  tons/ 
year  of  VOC. 

Under  the  exclusive  definition,  the 
FAA  must  show  that  the  50  tons/year  of 
VOC  fipom  the  airport  related  activities 
conforms  to  the  SIP.  The  FAA,  however, 
is  not  responsible  for  the  200  tons/year 
of  VOC  from  the  industrial  park.  The 
conformity  rule  provides  several  ways 
to  show  that  the  50  tons/year  of  VOC 
conforms  to  the  SIP: 

(1)  The  airport  expansion  is 
specifically  included  in  the  applicable 
SDP's  attainment  demonstration, 

(2)  The  50  tons  are  offset  by 
reductions  obtained  elsewhere  by  the 
FAA. 

(3)  The  50  tons  are  determined  to  be 
consistent  with  the  SIP  emission  budget 
by  the  State  air  quality  agency, 

(4)  The  State  commits  to  revise  the 
SIP  to  accommodate  the  50  tons, 

(5)  The  airport  expansion  is  included 
in  the  conforming  transportation  plan, 
or 

(6)  In  some  cases,  it  Is  demonstrated 
that  there  is  no  increase  in  emissions  in 
a  build/no  build  scenario.  (Note  that 
project-specific  modeling  for  ozone  is 
not  generally  considered  an  option 
since,  as  a  technical  matter,  ozone 
models  are  not  sufficiently  precise  to 
show  such  impacts  imless  the  project  is 
a  larg^  portion  of  the  total  area 
inventory.) 

Example  2:  In  another  case,  the  same 
airport  expansion  might  be  in  a  CO  or 
PM-10  nonattainment  area  where  a 
local  scale  modeling  analysis  is 
determined  to  be  needed  by  the  State 
agency  primarily  responsible  for  the 
SIP.  In  such  cases,  the  modeling 
analysis  must  consider  emissions  due  to 
the  airport  activity  and  emissions  due  to 
any  existing  sources,  including 
background  concentrations.  Emissions 
from  the  future  industrial  park  would 
not,  however,  be  required  as  part  of  the 
modeling  analysis  since  such  emissions 
are  not  covered  by  the  conformity  rule. 

Example  3:  A  Federal  action  to  lease 
land  to  a  private  developer  does  not  in 
itself  have  any  immediate  direct  or 
indirect  air  pollution  emissions.  The 
lease  does,  however,  allow  future 
activities  by  the  private  developer  on 
the  leased  Federal  land  that  could  result 
in  indirect  air  pollution  emissions.  This 
can  be  seen  clearly  in  cases  where  the 
leasing  action  is  accompanied  by  a 
description  of  fut\u«  activities  that  the 
developer  plans  to  undertake  on  the 
leased  Federal  land  which  would  result 
in  emissions  and  where  the  lease 
contains  emission  limits  imposed  on  the 
use  of  the  leased  Federal  land.  Where 


the  Federal  agency  has  the  authority  to 
impose  lease  conditions  controlling 
future  activities  on  the  leased  Federal 
land,  these  emissions  must  be  analyzed 
in  the  conformity  determination. 

Example  4:  Where  a  COE  permit  is 
needed  to  fill  a  wetland  so  that  a 
shopping  center  can  be  built  on  the  fill, 
generally  speaking,  the  COE  could  not 
practicably  maintain  control  over  and 
would  not  have  a  continuing  program 
responsibility  to  control  indirect 
emissions  from  subsequent 
construction,  operation,  or  use  of  that 
shopping  center.  Therefore,  only  those 
emissions  from  the  equipment  and 
motor  vehicles  used  in  the  filUng 
operation,  support  equipment,  and 
emissions  from  movement  of  the  fill 
material  itself  would  be  included  in  the 
analysis.  If  such  emissions  are  below  the 
de  minimis  levels  described  below  for 
applicability  purposes  (section  51.853), 
no  conformity  determination  (section 
51.858)  would  be  required  for  the 
issuance  of  the  dredge  and  fill  permit. 

J.  Exclusive  definition — types  of 
Federal  actions  covered.  The  following 
types  of  Federal  actions,  among  others, 
are  likely  to  be  subject  to  conformity 
review  under  the  exclusive  definition. 
Some  of  these  actions  are  likely  to  be 
above  the  de  minimis  levels, 
controllable  currently  by  the  Federal 
agency,  and  the  Federal  agency  will 
maintain  an  ability  to  control  the 
emissions  in  the  futiu-e  through 
oversight  activities. 

(1)  Prescribed  burning  activities  by 
Federal  agencies  or  on  Federal  lands: 
The  burning  is  conducted  by  the  Federal 
agency  itself  or  is  approved  by  the 
Federal  agency,  consistent  with  a 
Federal  land  management  plan,  and  the 
Federal  land  manager  nuiintains  an 
oversight  role  in  either  case. 

(2)  Private  actions  taking  place  on 
Federal  land  under  an  approval,  permit, 
or  leasing  agreement,  such  as  mineral 
extraction,  timber  harvesting,  or  ski 
resort  construction:  A  lease  agreement, 
for  example,  may  be  subject  to 
mitigation  conditions  as  needed  to  show 
conformity  and  the  Federal  land 
manager  will  maintain  an  oversight  role, 
including  the  enforcement  of  lease 
agreements.  The  conditions  needed  to 
show  conformity  would  also  be 
enforceable  by  the  State  and  EPA 
through  the  SIP  (as  described  elsewhere 
in  this  notice). 

(3)  Direct  emissions  from  COE  permit 
actions:  The  COE  will  evaluate  the 
direct  emissions  from  the  activity 
involving  the  discharge  of  dredged  or 
fill  material.  If  these  direct  emissions 
were  to  exceed  the  de  minimis  level,  the 
COE  has  legal  authority  to  impose 


permit  conditions  to  control  those 
emissions. 

(4)  Wastewater  treatment  plant 
construction  or  expansion  actions: 
Construction  projects  funded  by  EPA 
may  be  conditioned  so  that  the  new 
treatment  capacity  confonns  to  growth 
assumptions  in  the  SIP.  The  EPA 
maintains  a  continuing  control  authority 
since  futtire  expansion  would  need  a 
new  approval  action.  Emissions  from 
this  activity  can  be  quantified  and 
located  only  on  a  regional  scale;  they 
cannot  be  located  in  a  precise  manner 
and  subject  to  a  microscale  analysis. 
Such  emissions  are  nevertheless 
considered  reasonably  foreseeable,  if 
only  on  a  regional  scale.  The  SIP 
planning  generally  takes  into  account 
the  growth  limiting  effects  of 
wastewater  treatment  capacity  and. 
thus,  changes  to  the  capacity  must  be 
shown  to  conform  to  the  SIP.  This  is  an 
area  where  Congress  clearly  desires  a 
conformity  review,  as  evidenced  by 
section  316  of  the  Act. 

(5)  Federal  construction  projects  such 
as  buildings,  laboratories,  and  reservoirs 
on  Federal  land:  Contracts  to  complete 
construction  projects  funded  by  GSA  or 
other  Federal  agencies  may  be 
conditioned  so  that  the  new 
construction  meets  mitigation  measures 
as  needed  to  show  conformity.  The 
Federal  contract  manager  would 
maintain  an  oversight  role  to  assure  that 
all  the  contract  agreements  are  met. 

(6)  Project  level  minerals  management 
leasing  activities:  The  lease  agreement 
may  be  structured  as  described  in  item 
b  above. 

(7)  New  airports  or  airport  expansion 
actions:  Grants  to  fund  projects  or 
approval  by  the  FAA  to  build  projects 
may  be  conditioned  so  that  the  new 
projects  meet  mitigation  measures  as 
needed  to  show  conformity.  Under 
FAA's  funding  statute,  grants  for  new 
airports,  new  runways,  and  major 
rimway  extensions  must  include  such 
conditions.  The  grant  conditions  are 
enforceable  through  the  grant 
agreements.  Failure  of  the  airport 
owner/operator  to  comply  with  grant 
conditions  may  result  in  suspension  or 
termination  of  Federal  assistance. 

(8)  Actions  taking  place  on  Federal 
lands  or  in  Federal  facilities:  The 
Federal  agency  has  and  will  maintain 
the  ability  to  control  emissions  in  many 
other  activities,  such  as  activities  in 
National  Parks,  on  military  bases,  and  in 
Federal  office  buildings. 

/.  Exclusive  definition — types  of 
Federal  actions  not  covered.  The 
following  types  of  Federal  actions, 
among  others,  are  not  covered  by  the 
conformity  rule  under  the  exclusive 
definition  approach. 
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(1)  Activities  associated  with  property 
disposal  at  military  closure  and 
realignment  bases  through  sale  or  other 
transfer  of  title.  This  includes 
transactions  where  there  is  an 
enforceable  contract  for  the  sale  or  other 
transfer  of  title  that  requires  deUvery  of 
the  deed  promptly  after  the 
requirements  of  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  (42  U.S.C 
9620(h)(3))  have  been  met  whether  or 
not  the  property  is  occupied  before 
dosing  of  title  imder  the  contract  or  a 
related  instrument.  In  this  case,  the 
military  does  not  retain  continuing 
authority  to  control  emissions  other 
than  those  associated  with  the  CERCLA 
cleanup. 

(2)  Leasing  agreements  associated 
with  military'  base  closure  and 
realignment,  where  transfer  of  title  is 
required  to  be  conveyed  upon 
satisfaction  of  the  Cn?CLA 
requirements,  and  where  the  military 
service  leases  the  property  without 
retaining  continuing  authority  to  control 
the  property  except  as  necessary  to 
assure  satisfaction  of  CERCLA 
reauirements. 

{3}  Certain  indirect  emissions  related 
to  a  COE  permit  for  the  discharge  of 
dredged  or  fill  material.  The  indirect 
emissions  from  development  activities 
related  to  COE  permit  actions  are  not 
covered  where  such  emissions  are  not 
subject  to  the  continuing  program 
responsibility  of  the  COE,  or  cannot  be 
practicably  controlled  by  the  COE. 

(4)  NPDES  permit  actions:  Many  of 
these  actions  are  taken  under  State  rules 
and,  as  such,  are  not  Federal  actions. 
The  issuance  of  the  Federal  permit  has 
no  direct  emissions,  but  may  have 
considerable  indirect  emissions  from 
future  development  of  permitted 
facilities.  However,  where  EPA  issues  a 
NPDES  permit,  for  example,  to  an 
industrial  or  housing  development,  the 
EPA  does  not  maintain  an  authority  to 
control  emissions  from  the  development 
and,  thus,  the  indirect  emissions  from 
the  development  are  not  subject  to  the 
conformity  rule. 

D.  Indirect  Emissions— Definition  of 
"Caused  B/' 

1.  Proposal 

During  the  course  of  discussing  the 
inclusive  approach,  the  proposal  offered 
examples  of  what  emissions  would  be 
considered  "caused  by"  a  Federal 
action.  The  proposal  stated  that 
inclusive  indirect  emissions  that  would 
be  considered  "caused  by"  the  Federal 
action  are  those  emissions  from  sources 
which  are  dependent  upon  the  Federal 
action  and  would  only  oe  constructed 


and/or  operated  because  of  that  Federal 
action.  Such  emissions  would  include 
emissions  from  any  on-site  or  off-site 
support  facility  which  would  not  be 
constructed  or  increase  its  emissions 
except  as  a  result  of  the  Federal  action. 
The  proposal  stated  that  indirect 
emissions  include  emissions  from 
mobile  sources  that  are  attracted  to  a 
facility,  building,  structure,  or 
installation;  for  example,  indirect 
emissions  resulting  from  roads,  parking 
facilities,  retail,  commercial  and 
Industrial  facilities,  airports,  maritime 
ports,  sports  centers,  and  office 
biiildings. 

Where  mobile  sources  contribute 
indirect  emissions,  the  proposal  noted 
that  the  Federal  agency  should  attribute 
only  those  emissions  that  are  caused  by 
the  Federal  action.  For  example,  not  all 
the  emissions  from  trips  to  and  from  a 
workplace  or  retail  site  are  likely  to  be 
fully  "caused"  by  the  site  itself.  The 
road  to  and  from  the  site,  the  origin  and 
ultimate  destination  points  of  the  trip, 
and  other  factors  can  be  used  to 
determine  the  portion  of  indirect 
emissions  caused  by  the  Federal  action. 

2.  Comment 

One  commenter  requested 
clarification  that  EPA's  intention  is  to 
use  a  "but  for"  test  concerning  indirect 
emissions  caused  by  a  Federal  action. 


3.  Response 

The  EPA  agrees  with  this  comment,  as 
discussed  in  the  proposal  and  includes 
a  definition  of  "caused  by"  in  the  final 
rule  to  address  this  concern.  Since  the 
term  "caused  by"  is  used  in  both  the 
definitions  of  "direct  emissions"  and 
"indirect  emissions."  the  definition  in 
the  final  rule  also  applies  to  both. 

As  a  result  of  EPA  adopting  the 
exclusive  approach,  a  Federal  agency 
will  need  to  address  the  "caused  by" 
issue  only  with  respect  to  those 
activities  which  the  Federal  agency 
controls.  Therefore,  many  of  the 
activities  that  would  have  been  covered 
under  the  Inclusive  definition  only  by 
reason  of  the  "caused  by"  requirement 
will  not  be  covered  under  the  exclusive 
definition  due  to  lack  of  Federal  agency 
control  This  would  be  true  generally  for 
the  examples  In  the  "proposal" 
discussion  immediately  above,  whicli 
were  offered  in  the  context  of  the 
inclusive  definition. 

E.  Indirect  Emissions — Sections 
imaKsHA)  and  131  of  the  Act 

1.  Proposal 

Section  110(a)(5)(A)  of  the  Act 
prohibits  the  Administrator  from 
requiring  a  State  to  adopt  a  general 


indirect  source  review  program.  Section 
131  of  the  Act  indicates  that  land  use 
control  authority  resides  with  the  cities 
and  counties.  As  noted  in  the  proposal, 
this  language  could  be  interpreted  to 
restrict  EPA's  authority  to  regulate 
indirect  emissions  as  part  of  the 
conformity  rule.  However,  for  certain 
federally  assisted  indirect  sources, 
section  110(a)(5)(B)  of  the  Act  expressly 
allows  the  Administrator  to  promulgate, 
implement,  and  enforce  indirect  source 
review  programs  imder  section  110(c)  of 
the  Act.  The  EPA  believes  that  this 
language  in  section  110  of  the  Act  is 
consistent  with  the  broad  mandate  in 
section  176(c)  of  the  Act  to  prohibit 
Federal  agencies  from  taking  actions 
which  "support  in  any  way"  any 
activity  which  does  not  conform  to  an 
applicable  SIP. 

2.  Comment 

Several  commenters  disagreed  with 
EPA's  interpretation  and  argued  that 
sections  110  and  131  prohibit  EPA  from 
promulgating  a  rule,  sudi  as  the  March 
15. 1993  prm)osal.  that  covers  indirect 
emissions.  Tnese  commenters  point  to 
the  legislative  history  of  the  1977 
amendments  to  the  Act.  which  added 
section  110(a)(5)  and  an  earlier  version 
of  section  176(c).  as  evidence  that 
Congress  has  explicitly  prohibited  EPA 
from  seeking  to  regulate  private 
development  or  land  use  by  Federal 
review  of  indirect  sources.  By  rejecting 
efforts  by  EPA  in  the  mid-1970's  to 
restrict  parking  spaces  and  require 
preconstruction  review  of  parking 
structures  associated  with  indirect 
sources  through  regulation,  and  by 
adopting  the  explicit  prohibition  in 
section  110(a)(5),  they  argue.  Congress 
clearly  intended  that  Federal  agencies 
not  involve  themselves  in  controlling 
indirect  sources  or  interfering  in  local 
land  use  decisions.  In  addition,  they 
find  it  significant  that  Congress  did  not 
revise  or  delete  section  110(a)(5)  even 
when  it  added  arguably  stricter  language 
to  section  176(c)  in  1990.  Moreover,  to 
the  extent  that  section  110(a)(5)(B)  does 
permit  Federal  review  of  certain  indirect 
sources,  these  commenters  contend  that 
such  review  is  restricted  to  "major" 
federally-assisted  indirect  sources  and 
fiederally-owned  or  operated  indirect 
sources  only. 

3.  Response 

For  the  reasons  described  in  the 
preamble  to  the  proposal  and  as 
discussed  above  regarding  the  inclusive/ 
exclusive  Issue  and  further  below.  EPA 
disagrees  with  these  comments.  The 
EPA  has  noted  that  section  110(a)(5)(B) 
expressly  allows  the  Administrator  to 
promulgate,  implement,  and  enforce 
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indirect  source  review  programs  under 
section  110(c)  for  certain  federally 
assisted  indirect  sources.  However,  the 
EPA  also  believes  that  section  176(c) 
provides  independent  authority  for  EPA 
to  require  SIP  revisions  concerning 
conformity  requirements  that  include 
provisions  addressing  indirect 
emissions  resulting  from  Federal 
actions.  Such  provisions  are  necessary 
to  prevent  Federal  actions,  as  required 
by  section  176(c)(1)(B),  from  causing  or 
contributing  to  NAAQS  violations. 

The  EPA  believes  that  the  comments 
do  not  fully  reflect  the  legislative 
history  of  the  1977  amendments  to  the 
Act  regarding  the  congressional 
concerns  that  prompted  adoption  of 
section  110(a)(5)(A).  The  congressional 
Conference  Committee  report  does 
indeed  discuss  attempts  by  EPA  to 
promulgate  measures  controlling 
parking  supply,  but,  unhke  the 
commenters"  statements,  points  out  that 
these  efforts  came  only  after  the  EPA 
Administrator  had  determined  that  all 
the  SIP'S  submitted  to  meet  the  1970  Act 
requirements  had  failed  to  ensure 
maintenance  of  the  NAAQS.  especially 
those  for  motor  vehicle-related 
pollutants.  Congress  objected  to  EPA's 
proposed  parking  restrictions,  not 
simply  because  they  were  intended  to 
control  indirect  sources,  but  primarily 
because  Congress  believed  it  was  a 
misdirected  attempt  to  reduce  motor 
vehicle  traffic  that  only  succeeded  in 
shifting  the  air  pollution  control 
emphasis  away  from  the  major  source  of 
the  problem,  namely  the  cars 
themselves. 

[The  EPA's)  efforts  based  on  indirect 
control  of  the  use  of  automobiles  through 
restrictions  on  parking  lots,  shopping  centers 
and  other  indirect  sources,  rather  than  full 
and  prompt  controls  for  new  autos,  trucks, 
buses,  and  motorcycles  are  inherently 
inequitable.  It  transfers  from  the  motor 
vehicle  manufacturers  to  the  public  and  to 
indirect  source  owners  and  operators  the 
burden  of  protecting  public  health  frt)m 
dangerous  vehicle  emissions.  H.R.  Rep.  No. 
1975,  94fh  Cong.,  2d  Sess.  221  (1976). 

So,  while  it  is  true  that  Congress 
sought  to  reverse  these  specific  indirect 
source  measures  and,  thereby,  reallocate 
the  regulatory  burdens,  it  also 
acknowledged  that  even  after  new  car 
emissions  requirements  were  adopted, 
additional  control  measures  would  be 
needed  by  many  nonattainment  areas  if 
the  NAAQS  Were  to  be  attained  and 
maintained,  and  such  measures  could 
include  regulation  of  indirect  sources, 
such  as  "new  facilities  which  attract 
heavy  automobile  traffic."  Id.  at  222. 
Consequently,  although  Congress 
restricted  the  Administrator's  authority 
to  require  States  to  adopt  an  indirect 


source  review  program,  it  purposely  did 
not  remove  that  authority  completely. 
Again,  as  stated  in  the  Conference 
report:  "The  Committee  believes  that  its 
proposal  meets  the  specifications  •  •  • 
of  an  acceptable  and  workable  program. 
It  tightly  restricts  the  Administrator's 
authority  with  respect  to  indirect 
sources  by  assuring  that  necessary 
review  programs  for  non-federally 
assisted  indirect  sources  will  be 
designed  and  implemented  by  local  and 
State  governments."  Id.  at  227.  And,  as 
the  report  notes  elsewhere:  "Of  course, 
the  prohibitions  on  the  Administrator's 
implementation  and  enforcement  of  a 
review  program*  *  'are  not  applicable 
with  respect  to  federally-owned  or 
federally-assisted  indirect  sources."  Id. 
at  224.  Nothing  in  section  176(c),  which 
is  only  concerned  with  federally- 
assisted  actions,  is  inconsistent  with 
this  expression  of  Congress'  intent  with 
respect  to  section  110(a)(5).  Moreover, 
the  fact  that  the  section  110(a)(5) 
prohibition  and  the  requirement  that 
Federal  actions  conform  to  the  SIP 
under  section  176(c)  were  both  added 
when  the  Act  was  amended  in  1977 
does  nothing  to  further  the  commenters' 
argument  since  it  supports  EPA's 
position  as  well.  Given  the  thorough 
and  detailed  consideration  Congress 
expended  when  it  limited  EPA's 
authority  to  review  indirect  sources,  it 
would  have  been  easy  for  Congress  to 
add  language  in  section  176(c)  stating, 
for  example,  that  the  section  110(a)(5) 
restriction  on  indirect  source  review 
applied  there  also.  Not  only  has 
Congress  not  limited  this  provision,  but 
on  the  two  separate  occasions  it  has 
addressed  section  176(c)  of  the  Act  it 
has  consistently  stated  the  scope  of  the 
provision's  coverage  requires  a 
determination  of  conformity  for  "any 
activity"  that  a  Federal  agency 
"supports  in  any  way."  Indeed,  EPA's 
view  is  consistent  with  the  exception  to 
the  prohibition  in  section  110(a)(5)  for 
federally-assisted,  operated,  or  owned 
indirect  sources,  since  section  176(c)  of 
the  Act  apphes  only  to  actions 
supported  or  undertaken  by  Federal 
agencies.  The  EPA.  therefore,  concludes 
that  the  prohibition  in  section  110(a)(5) 
of  the  Act  does  not  limit  EPA's 
independent  authority  under  section 
176(c)  of  the  Act. 

The  EPA  also  does  not  agree  with  the 
comment  that  the  authority  provided 
EPA  under  section  110(a)(5)(B)  to 
control  certain  indirect  sources  is 
limited  only  to  major  indirect  sources, 
such  as  the  ones  enumerated  therein. 
The  discussion  in  the  legislative  history 
strongly  suggests  that  the  use  of  the 
word  "major"  was  not  intended  to 


denote  a  limitation  on  the  type  of 
indirect  sources  EPA  may  review. 
Rather,  the  term  as  used  merely 
describes  certain  large-scale,  hence 
"major,"  projects  of  the  type  which,  like 
the  ones  listed,  normally  qualify  for 
Federal  funding  assistance.  For 
example,  the  Conference  Committee 
report  states:  "An  exception  to  this 
(section  110(a)(5)j  prohibition  is  made 
for  major  Federally  funded  public  works 
projects  such  as  highways  and 
airports.      "  S.  Rep.  No.  16,  Vol.  3, 
95th  Cong,  2d  Sess.  506  (1978).  But 
other  statements  in  the  report  show  that 
EPA's  review  is  not  limited  to  such 
projects  only:  "The  Administrator  is 
prohibited  from  promulgating 
regulations  relating  to  indirect  source 
reviews  except  with  respect  to  Federally 
assisted  highways,  airports  or  other 
indirect  sources  assisted,  owned  or 
operated  by  the  Federal  government." 
Id.  at  4382  (Vol.  5)(emphasis  added). 

Moreover,  the  conformity  rules 
regulate  emissions,  not  local  land  use  or 
zoning  requirements.  These  rules  do  not 
infringe  on  the  authority  of  local 
governments  to  control  land  use;  rather, 
they  restrain  the  ability  of  Federal 
agencies  to  support  projects  that  cause 
certain  air  quality  problems.  Nothing  in 
these  rules  inhibits  the  ability  of  local 
governments  to  set  their  own 
requirements  with  respect  to  such 
projects.  Thus  the  conformity  rules  are 
not  inconsistent  with  section  131  of  the 
Act. 

F.  Indirect  Emissions — Reasonably 
Foreseeable  Emissions 

1.  Proposal 

As  described  in  the  preamble  to  the 
March  15, 1993  proposal,  the  indirect 
emissions  that  are  "reasonably 
foreseeable"  must  be  identified  at  the 
time  the  conformity  determination  is 
required,  though  this  would  include 
emissions  that  would  occur  later  in  time 
and/or  at  a  place  other  than  the  action 
itself.  The  proposal  stated  that  an 
agency  is  not  required  to  speculate  or 
guess  at  potential  future  indirect 
emissions  which  are  conceivable  but  not 
identifiable.  In  addition,  the  proposal 
indicated  that  descriptions  of  emissions 
contained  in  documents  such  as 
employment  and  financial  forecasts  and 
NEPA  documents  should  be  considered 
reasonably  foreseeable  emissions. 

As  described  in  the  proposal,  certain 
types  of  Federal  actions  occur  on  the 
programmatic  level  rather  than  on  a 
project  level,  and  the  specific  air  quality 
and  emissions  impacts  associated  with 
individual  projects  under  such 
programs  may  not  be  known.  In 
instances  where  a  Federal  action  is  on 
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a  programmatic  level  and  it  is 
impossible  to  accurately  locate  and 
quantify  emissions  and.  therefore, 
impossible  to  accurately  complete  the 
air  quality  and  emissions  analysis 
specified  in  §51.858,  such  emissions 
should  not  be  considered  reasonably 
foreseeable. 

The  proposal  also  stated  that,  for 
purposes  of  defining  "indirect 
emissions,"  development  that  is  related 
to  the  Federal  action  only  in  a  manner 
that  provides  daily  services  such  as 
restaurants  and  banks  and  which  are 
located  off  Federal  property,  may  be 
considered  incidental  rather  than 
indirect  emissions  under  certain 
circumstances.  In  such  cases,  specific 
emissions  from  the  daily  services 
activities  should  be  considered  not 
reasonably  foreseeable  and  not  included 
as  indirect  emissions  in  the  conformity 
analysis. 

2.  Comment 

The  EPA  received  comments 
requesting  clarification  of  the  phrase 
"reasonably  foreseeable  emissions." 
Several  commenters  requested  EPA  to 
incorporate  a  definition  of  this  term  in 
the  rule.  One  commenter  stated  that 
EPA's  definition  of  reasonably 
foreseeable  emissions  would  require 
private  developers  to  account  for. 
assess,  and  if  necessary,  mitigate  the 
impacts  of  completely  unrelated 
projects  developed  by  other  private 
parties.  The  commenter  also  objected  to 
certain  environmental  analyses  that  rely 
on  worst-case  assumptions  and 
exaggerate  the  impacts  due  to  possible, 
but  unlikely,  future  growth  scenarios 
and  where  it  is  impossible  to  assess 
local  air  quality  impacts. 

3.  Response 

a.  Documentation.  In  order  to  clarify 
the  term,  EPA  has:  (1)  Added  a 
definition  of  "reasonably  foreseeable 
emissions"  in  the  regulatory  portion  of 
the  rule;  (2)  added  the  discussion  below; 
and  (3)  listed  certain  Federal  actions 
that  are  not  considered  reasonably 
foreseeable  in  §  51.853(c)(3)  and. 
therefore,  exempt  from  conformity 
requirements.  The  definition  is  similar 
to  the  discussion  in  the  proposal, 
however,  there  are  some  differences  as 
described  below: 

Reasonably  Foteseoable  Emissions  are 
projected  future  indirect  emiwions  that  are 
identified  at  the  time  the  conformity 
detennination  is  made;  the  location  of  such 
emissions  Is  known  and  the  emissions  are 
quantifiable,  as  described  and  doc\imented 
by  the  Federal  agency  based  on  its  own 
information  and  after  reviewing  any 
information  presented  to  the  Federal  agency. 


Unlike  the  proposal,  the  final 
definition  does  not  require  a  Federal 
agency  to  use  all  emissions  scenarios 
contained  In  financial  documents  or 
environmental  analyses.  That  approach 
could  not  in  many  cases  be 
implemented  since  the  various 
documents  contain  auite  different 
scenarios  and  a  single  document 
sometimes  contains  multiple  emissions 
scenarios.  In  addition,  some  scenarios 
could  be  based  on  speculation.  The 
definition  does  not  require  the  use  of 
worst-case  assumptions,  unlikely 
growth  scenarios,  or  analyses  where  it  is 
impossible  to  assess  local  air  quality 
impacts.  Further,  under  an  exclusive 
definition,  the  conformity  review  may 
be  covering  a  smaller  set  of  indirect 
emissions  than,  for  example,  the 
emissions  scenarios  contained  in  an 
environmental  impact  statement. 

The  final  rule  requires  the  Federal 
agency  to  review  all  of  its  own 
information  and  all  information 
presented  to  the  Federal  agency. 
Selection  and  documentation  of  the 
relevant  emissions  scenarios  for 
conformity  review  is  the  responsibility 
of  the  Federal  agency  and  should  be 
based  on  reasonable  expectations  of 
future  activity  resulting  from  the 
Federal  action. 

b.  Actions  not  reasonably  foreseeable. 
In  order  to  provide  further  clarification, 
EPA  listed  some  Federal  actions  that  are 
not  considered  reasonably  foreseeable  in 
§  51.853(c)(3)  and  are,  therefore,  exempt 
from  conformity  requirements.  This  list 
is  intended  to  provide  examples  and  is 
not  intended  to  be  a  complete  Usting  of 
such  activities.  Additionally,  actions  for 
which  emissions  cannot  be  accurately 
quantified,  such  as  the  implementation 
of  trade  laws  and  export  trade 
promotional  activities,  are  not 
considered  reasonably  foreseeable.  As 
discussed  below,  these  actions  include 
program  scale  leasing  actions  and 
electric  power  marketing  activities  that 
involve  the  acquisition,  sale,  and 
transmission  of  electric  energy. 

(1)  Program  Level  Leasing  Actions 

In  actions  such  as  outer  continental 
shelf  lease  sales,  it  will  often  be  difficult 
or  impossible  to  locate  and  quantify 
emissions  early  in  the  Federal  agency 
review  process.  Thus,  the  emissions 
may  not  be  reasonably  foreseeable. 
Further,  a  conformity  review  is 
xmnecessary  at  that  time  since  the 
Federal  agency  must  take  future  actions 
related  to  the  lease  sale  which  are 
subject  to  conformity  review.  That  is, 
the  exploration  and  development 
actions  at  the  project  level  would  be 
subject  to  conformiw  review  prior  to 
any  action  that  would  actually  result  in 


emissions.  In  such  cases,  the  EPA 
behoves  that  a  conformity  review  is  not 
required  prior  to  the  project  level 
analysis. 

On  the  other  hand,  where  a 
conformity  review,  such  as  a  lease  sale, 
can  be  and  is  made  on  the  program  level 
rather  than  the  project  level,  subsequent 
project  level  actions  which  implement 
the  conforming  program  do  not  require 
new  conformity  reviews.  This  approach 
is  consistent  with  language  in  the 
preamble  to  the  proposal.  For 
clarification,  EPA  added  this  concept  in 
the  final  rule:  §  51.853(c)(4)  exempts 
actions  that  merely  implement  a 
decision  to  conduct  or  carry  out  a 
policy,  plan,  program,  or  project  where 
the  policy,  plan,  program,  or  project 
conforms. 

(2)  Electric  Power  Marketing 

Federal  activities  in  the  marketing  of 
electric  power  are  exempt  from 
conformity  review  for  several  reasons. 
In  many  cases,  the  resulting  emissions 
from  the  use  of  the  electric  power 
cannot  be  precisely  located  or 
quantified  and.  thus,  are  not  reasonably 
foreseeable.  The  marketing  agreements 
would  also  be  exempt  since  customers 
of  the  Federal  agency  could  obtain 
electric  power  from  other  public  (non- 
Federal)  or  private  electric  utilities  even 
if  it  were  not  provided  by  the  Federal 
agency.  Thus,  emissions  from  these 
customers  are  not  "caused  by"  the 
Federal  action  because  they  would 
occur  in  the  absence  of  the  Federal 
action.  Further,  SIP's  assume  electric 
power  will  be  available  in  future  growth 
projections.  Thus,  the  delivery  of 
electric  power  would  not  be 
inconsistent  with  the  SIP. 

c.  Unrelated  projects.  The  definitions 
of  "reasonably  foreseeable  emissions," 
"indirect  emissions  (exclusive),"  and 
"caused  by"  make  it  clear  that 
"completely  unrelated  projects,"  as 
stated  by  a  commenter,  are  not  subject 
to  the  apphcability  analysis.  However, 
where  an  air  quality  modeling  analysis 
is  the  basis  of  a  conformity 
detennination,  the  modeling  analysis 
should  account  for  emissions  due  to 
existing  sources  together  with  covered 
emissions  from  the  Federal  action, 
consistent  with  EPA  modeling  guidance. 

C.  Indirect  Emissions — Definition  of 
Federal  Activity 

1.  Proposal 

Although  EPA  included  a  definition 
of  "Federal  action"  in  the  proposal,  that 
definition  merely  repeated  language 
from  section  176(c)  of  the  Act  and  did 
not  clarify  the  meaning  of  the  statutory 
language.  The  preamble  to  the  proposal, 
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however,  made  it  clear  that  EPA 
intended  the  concept  to  include  future 
development  activiti^  associated  with  a 
Federal  action,  under  either  definition 
of  indirect  emissions.  Under  the 
exclusive  definition,  EPA  proposed  that 
consideration  of  such  emissions  would 
be  limited  to  those  future  development 
activities  which  the  Federal  agency 
could  control  and  would  continue  to 
maintain  some  authority  to  control. 

2.  Comment 

The  building  industry  commented 
that  under  Atlantic  Terminal  Urban 
Reaewa]  Area  Coalition  v.  iVew  York 
City  Department  of  Environmental 
Protection.  705  F.  Supp.  988  (S.D.N.Y. 
1989),  the  definition  of  Federal  activity 
should  be  limited  to  the  immediate 
Federal  action,  in  that  case  a 
Department  of  Commerce  (DOC)  grant 
for  demohtion,  and  should  not  include 
any  subsequent  activities  even  where 
they  are  facilitated  by  the  Federal 
action,  in  that  case  a  subsequent 
housing  development  built  on  the  site  of 
the  demohtion.  Several  commenters 
also  requested  that  EPA  clarify  which 
activities  are  covered  under  the 
conformity  rule. 

3.  Response 

The  EPA  does  not  agree  that  Federal 
actions  should  always  be  interpreted  so 
narrowly.  The  EPA  acknowledges  that 
the  court  in  Atlantic  Terminal  indicated 
in  dicta  that,  in  that  case,  the  Federal 
activity  under  consideration  should  be 
limited  to  the  demolition  activity. 
However,  that  assessment  was  made  in 
the  context  of  a  factual  situation  in 
which  the  subsequent  development 
activity  was  being  funded  by  a 
Department  of  Housing  and  Urban 
Development  (HUD)  block  grant.  The 
court  based  its  decision  on  the 
unreasonable  burden  and  duplicative 
efforts  that  would  be  placed  on  the 
Federal  government  should  both  DOC 
and  HUD  be  required  to  analyze  the 
same  subsequent  development.  The 
court  did  not  address  the  situation 
where  only  one  Federal  agency  had 
jiu-isdiction  over  a  project,  and  was  not 
presented  with  the  statutory  language 
nor  liBgislative  history  concerning 
transportation  activities  under  the  1990 
amendments  to  section  176(c)  nor  EPA's 
interpretation  of  Federal  actions  and 
indirect  emissions  (described  below). 

If  it  were  the  case  that  through  an 
agency's  approval  of  a  demolition  grant 
an  agency  were  able  to  practicably 
control  construction  of  the  housing 
development,  and  had  continuing 
program  responsibility  over  such 
development,  then  EPA  believes  that  the 
agency  would  have  "supported"  the 


housing  development  by  making  the 
grant.  For  these  reasons,  EPA  beheves 
that  a  court  specifically  addressing  the 
issue  of  the  definition  of  Federal  activity 
under  such  circumstances  would  not 
reach  the  same  decision  as  in  Atlantic 
Terminal. 

In  order  to  clarify  which  activities  are 
covered  under  the  general  conformity 
rule,  the  final  rule  incorporates  changes 
in  the  definitions  of  "Indirect 
emissions"  (discussed  in  section  III.C.) 
and  "Federal  action"  (discussed  below 
and  in  section  IV.D.).  The  definition  of 
"Federal  action"  is  revised  by  adding 
the  following  sentence  to  the  end  of  the 
definition  in  the  proposal:  Where  the 
Federal  action  is  a  permit,  Ucense,  or 
other  approval  for  some  aspect  of  a 
nonfederal  undertaking,  the  relevant 
activity  is  the  part,  portion,  or  phase  of 
the  nonfederal  undertaking  that  requires 
the  Federal  permit,  Ucense,  or  approval. 
The  following  examples  illustrate  the 
meaning  of  the  revised  definition. 

Assume,  for  example,  that  the  COE 
issues  a  permit  and  that  permitted  fill 
activity  represents  one  phase  of  a  larger 
nonfederal  undertaking;  i.e.,  the 
construction  of  an  office  building  by  a 
nonfederal  entity.  Under  the  conformity 
rule,  the  COE  would  be  responsible  for 
addressing  all  emissions  fit)m  that  one 
phase  of  the  overall  office  development 
undertaking  that  the  COE  permits;  i.e., 
the  fill  activity  at  the  wetland  site. 
However,  the  COE  is  not  responsible  for 
evaluating  all  emissions  from  later 
phases  of  the  overall  office  development 
(the  construction,  operation,  and  use  of 
the  office  building  itself),  because  later 
phases  generally  are  not  within  the 
COE's  continuing  program 
responsibility  and  generally  cannot  be 
practicably  controlled  by  the  COE. 

In  another  case,  assume  the  Forest 
Service  permits  a  ski  resort  and  imposes 
conditions  on  the  construction  and 
operation  of  the  ski  resort.  Also  assume 
that  housing  development  will  occur 
nearby  but  on  privately-owned  land.  In 
this  case,  the  conformity  review  might 
cover  emissions  due  to  construction  and 
operation  of  the  ski  resort  since  they  are 
activities  permitted  by  the  Forest 
Service.  Emissions  from  the  housing 
activities,  however,  would  not  generally 
be  covered  since  the  Forest  Service  does 
not  generally  take  actions  covering  the 
portion  of  the  overall  development  that 
is  on  privately-owned  land  and  not 
subject  to  a  Forest  Service  permit, 
license,  or  approve  action. 

H.  Applicability— Attainment  Areas 

1.  Proposal 

As  discussed  in  the  preamble,  EPA 
proposed  to  interpret  the  statute  such 


that  the  conformity  rules  apply  only  to 
nonattainment  areas  and  those 
attainment  areas  subject  to  the 
maintenance  plans  required  by  section 
175A  of  the  Act  (58  FR  13841). 

2.  Comment 

The  EPA  received  many  comments 
which  agreed  with  the  proposal  and 
many  other  comments  stating  that  the 
statute  should  be  read  such  that 
conformity  requirements  would  apply 
in  all  or  portions  of  attainment  and 
unclassified  areas  as  well.  Similar 
comments  were  received  arguing  that 
conformity  should  not  apply  in 
attainment  areas. 

One  commenter  noted  that 
development  in  attainment  areas  on  the 
fringe  of  nonattainment  areas  is  likely  to 
increase  the  size  of  the  nonattainment 
areas,  increasing  the  impact  on  public 
health  and  welfare  and  necessitating 
more  costly  pollution  control  measures 
to  retrofit  sources.  The  commenter  also 
stated  that  development  in  rural 
attainment  areas,  even  many  miles  away 
from  urban  nonattainment  areas,  may 
delay  timely  attainment  of  the  NAAQS 
or  emission  milestones  in 
nonattainment  areas.  Another 
commenter  cited  an  example  of  a 
conformity  analysis  in  an  attainment 
area  which  showed  a  Federal  action 
would  cause  a  new  violation  of  the 
NAAQS  unless  mitigation  measures 
were  implemented  and/or  planning 
provisions  were  revised. 

3.  Response 

In  the  proposal,  EPA  indicated  that 
the  statute  was  ambiguous  with  respect 
to  whether  conformity  applied  only  in 
nonattainment  areas,  or  in  attainment 
areas  as  well.  As  noted  above,  EPA 
received  significant  public  comment 
arguing  that  the  statute  should  be  read 
to  apply  conformity  also  in  attainment 
areas,  based  on  the  wording  of  Act 
section  176(c)(1)  and  the  policy  merits 
of  such  applicability.  Similar  comments 
were  received  arguing  that  conformity 
did  not  apply  in  attainment  areas. 

The  EPA  continues  to  beheve  that  the 
statute  is  ambiguous,  and  that  it 
provides  EPA  discretionary  authority  to 
apply  these  general  conformity 
procedures  to  both  attainment  and 
nonattainment  areas.  The  EPA  plans  to 
carry  out  a  separate  rulemaking 
proposing  to  apply  general  conformity 
procedures  to  certain  attainment  areas. 
The  EPA  sees  strong  poHcy  reasons  not 
to  apply  conformity  in  all  attainment 
areas,  given  the  significant  burden 
associated  with  making  conformity 
determinations  relative  to  the  risk  of 
NAAQS  violations  in  clean  areas.  Thus, 
EPA  believes  that  it  would  be 
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reasonable  to  propose  applying 
conformity  in  attainment  areas  for 
which  air  quality  is  close  to 
nonattainment  levels,  for  example  at  85 
percent  of  nonattainment  levels  (see 
discussion  below). 

The  EPA  intends  to  take  comment  on 
the  basic  proposal  to  apply  conformity 
in  attainment  areas.  The  □'A  will  also 
seek  comment  on  the  specific 
application  of  conformity  in  certain 
categories  of  attainment  areas. 

Therefore,  EPA  intends  to  issue  in  the 
near  future  a  supplemental  notice  of 
proposed  rulemaking  dealing  with 
conformity  requirements  in  attainment 
areas.'  The  requirements  of  this  final 
rule  will  apply  only  in  nonattainment 
and  maintenance  areas,  as  proposed. 

While  EPA  will  solicit  comments  on 
other  options,  the  supplemental  notice 
of  proposed  rulemaking  on  general 
conformity  will  propose  to  require 
conformity  determinations  only  in  the 
portion  of  attainment  areas  which  have 
exceeded  85  percent  of  the  NAAQS. 
These  areas  will  be  identified  by  using 
the  most  recently  available,  quality- 
assured  air  quality  data  covering  the 
period  appropriate  for  making 
designations  of  air  quality  status  in  40 
CFR  part  81.  Federal  activities  in 
attainment  areas  below  85  percent  of  the 
NAAQS  and  areas  where  representative 
monitoring  data  are  not  available  would 
be  exempt  from  the  obligation  to 
conduct  a  general  conformity  analysis 
based  on  the  de  minimis  impact  on  air 
quality  that  would  result  for  general 
conformity  activities  in  such  areas. 
Because  the  merit  of  exempting  certain 
areas  from  conformity  requirements  will 
vary  dep>ending  on  the  activities  being 
regulated,  the  transportation  conformity 
rule  may  propose  different  exemptions 
for  appUcability  of  conformity 
requirements  in  attainment  areas  than 
those  for  general  conformity. 

/.  Applicability— De  Minimis  Emission 
Levels 

1.  Proposal 

The  proposed  de  minimis  emission 
levels  to  be  used  for  determining 
applicability  of  conformity  requirements 
were  pollutant  specific  and  varied 
according  to  the  seventy  of  the 
nonattainment  area.  They  ranged  from 
0.6  tons/year  (for  lead)  to  100  tons/year 


(for  carbon  monoxide)  (§  51.853).  These 
levels  generally  were  derived  from  the 
"significance  levels"  established  for 
preconstruction  review  of  modifications 
to  existing  major  stationary  sources.  The 
significance  levels  were  taken  from  the 
Act  itself,  where  provided,  or  from 
EPA's  regulations  for  SIP's  (40  CFR  part 
51)  where  the  Act  did  not  provide  them. 
For  ozone  (VOC)  and  nitrogen  oxides 
(NOJ,  a  sliding  scale  was  proposed, 
ranging  from  10  tons/year  (for  extreme 
ozone  nonattainment  areas)  to  40  tons/ 
year  (for  marginal  and  moderate  ozone 
nonattainment  areas).* 

Most  Federal  actions  result  in  little  or 
no  direct  or  indirect  air  emissions.  The 
EPA  intends  such  actions  to  be 
exempted  luider  the  de  minimis  levels 
specified  in  the  rule  and,  thus,  no 
further  analysis  by  the  Federal  agency  is 
required  to  demonstrate  that  sudh 
actions  conform.  Additionally, 
paragraph  (d)  of  §  51.853  allows  a 
Federal  agency  to  establish  categories  of 
actions  wnich  would  be  presumed  to 
conform  due  to  minimal  air  quality 
impact.  These  provisions  are  intended 
to  assine  that  these  rules  are  not  overly 
burdensome  and  Federal  agencies 
would  not  spend  undue  time  assessing 
actions  that  nave  little  or  no  impact  on 
air  quality.  Such  actions  include,  for 
example,  personnel  actions,  continuing 
activities  with  no  substantial,  adverse 
change  from  previous  conditions  that 
are  associated  with  an  on-going  program 
or  opOTation  (including  certain  permit 
renewal  actions),  and  routine 
monitoring. 

2.  Comments 

Several  commenters  supported  the 
concept  of  de  minimis  levels  as  a  means 
of  focusing  conformity  requirements  on 
those  Federal  actions  with  the  potential 
to  have  significant  air  Quality  impacts. 
Many  agr^  with  the  de  minimis  levels 
proposed  in  the  NPR  Some  commenters 
thought  the  levels  should  be  lower  so 
that  more  actions  would  be  considered, 
while  others  wanted  the  de  minimis 
levels  to  be  raised  to  lessen  the 
administrative  burden  on  Federal 
agencies  and  avoid  conformity 
requirements  for  smaller  projects.  A  fiew 
commenters  indicated  that  too  many  of 
their  activities  would  be  subject  to  a 


•  For  PM-10.  the  areas  vrhich  would  be  addressed 
in  the  supplemental  notice  are  designated 
"unclassifiable."  The  amendments  to  the  1990  Act 
designated  areas  meeting  certain  qualificaticos  as 
nonallainment  for  PM-10  by  operation  of  Law, 
while  all  other  areas  were  designated  unclasstfiable. 
In  the  future,  as  appropriate,  tlw  Act  provides  for 
additional  unciassifiable  areas  to  be  redesignated  to 
attainment  This  rule  refers  to  areas  redesignated  to 
attainmeot  as  "maintenance  areas." 


•  The  actual  significance  level  for  VOC  and  NO. 
established  by  the  Act  as  amended  in  1990  for  an 
extreme  ozone  nonattainment  area  is  zero  (Le..  any 
increase  in  emissions  from  a  modification  oft 
m^or  source  triggers  new  source  review).  The  10 
tons/year  proposed  for  a  conformity  review 
threshold  was  chosen  because  EPA  determined  that 
a  de  minimis  level  is  needed,  a  zero  threshold  does 
not  provide  a  de  minimis  level,  and  sources  with 
emiscioiu  above  10  tons/year  are  defined  as  "major 
stationary  sources"  under  title  L  part  D,  subpart  2 
of  the  Act 


conformity  review  based  on  the  de 
minimis  cutofb  proposed  in  the  NPR  if 
they  were  used  with  the  inclusive 
definition  of  indirect  emissions. 

One  commenter  stated  that  the 
proposed  de  minimis  levels  are  arbitrary 
and  capricious.  Another  commenter 
stated  that  there  should  be  only  one  de 
minimis  level  rather  than  the  pollutant- 
and  classification-specific  levels 
proposed. 

Several  comments  objected  to  the 
provision  that  would  automatically 
lower  the  de  minimis  levels  to  that  of 
the  stationary  soiuce  level  established 
by  the  local  air  quahty  agency.  The 
commenters  pointed  out  that  certain  air 
agencies  have  a  zero  threshold  level, 
which  would  not  be  appropriate  for 
conformity. 

The  EPA  also  received  comments 
stating  that  the  applicability 
determinations  for  conformity  would  be 
overly  burdensome  because  they  could 
be  interp'  3ted  to  apply  to  even  the 
smallest  of  Federal  actions.  That  is,  the 
proposed  rule  could  be  interpreted  to 
call  for  virtually  all  Federal  actions, 
even  purely  administrative  ones,  to 
make  a  positive  conformity 
determination  before  the  agency  is 
allowed  to  proceed  with  the  action. 

Several  commenters  requested  EPA  to 
specifically  list  types  of  Federal  actions 
that  would  be  de  minimis  and,  thus, 
exempt  from  the  conformity  review 
requirements. 

3.  Response 

Given  the  need  to  choose  a  threshold 
based  on  air  quality  criteria  and  one  that 
avoids  coverage  of  less  significant 
projects,  and  in  response  to  certain 
comments,  the  de  minimis  levels  for 
conformity  analyses  in  the  final  rule  are 
based  on  the  Act's  major  stationary 
source  definitions — not  the  significance 
levels  as  proposed — for  the  various 
pollutants.  Use  of  the  de  minimis  levels 
assiues  that  the  conformity  rule  covers 
only  major  Federal  actions.  Under  the 
major  source  definition,  for  example, 
the  levels  for  ozone  would  range  from 
10  tons/year  (VCX:  or  NO,)  for  an 
extreme  ozone  nonattainment  area  to 
100  tons/year  for  marginal  and  moderate 
areas,  not  frt)m  10  tons/year  to  40  tons/ 
year  as  proposed.  In  areas  that  are  close 
to  attainment,  smaller  projects,  such  as 
those  that  result  in  strip  shopping 
centers,  would  not  be  subject  to  review. 
In  areas  with  more  severe  air  quality 
problems,  such  smaller  projects  would 
be  subject  to  review.  La^er  projects, 
such  as  an  airport  expansion  or  the 
redevelopment  of  a  military  base,  would 
require  a  conformity  review  under  all  of 
these  de  minimis  levels. 
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The  de  minimis  level  for  lead  is  25 
tons/year  in  the  final  rule.  The 
definition  of  major  stationary  source  for 
lead  is  100  tons/year.  Relatively  small 
increases  in  lead  emissions,  however 
(compared  to  other  criteria  pollutants) 
may  threaten  the  lead  standard;  also,  the 
level  proposed  for  lead  (0.6  tons/year) 
was  proportionately  much  smaller  than 
100  tons/year.  Therefore,  a  100  ton/year 
level  appears  unprotective  of  the 
conformity  requirement.  The  25  ton/ 
year  value  is  based  on  the  source  size 
in  40  CFR  part  51  that  triggers  an 
attainment  demonstration  requiring 
dispersion  modeling. 

The  da  minimis  levels  proposed  were 
generally  those  used  to  define  when 
modifications  to  existing  stationary 
sources  require  p reconstruction  review. 
It  was  pointed  out  to  EPA  in  comments 
on  the  proposal  that  these  thresholds 
would  result  in  the  need  to  perform  a 
conformity  analysis  and  determination 
for  projects  that  constituted  a 
"modification"  to  an  existing  source  but 
not  a  "major"  source  in  some  cases.  The 
EPA  agrees  that  conformity  applies 
more  appropriately  to  "major"  sources 
and  after  careful  consideration  has 
decided  to  revise  its  original  proposal  in 
the  final  rule  to  use  the  emissions  levels 
that  define  a  major  source,  except  as 
described  above  for  lead.  The  definition 
of  a  major  source  under  the  amended 
Act  is  explained  in  more  detail  in  the 
April  16, 1992  Federal  Register  in  the 
EPA's  General  Preamble  to  Title  I  (57  FR 
13498).  Section  51.853(b)(3)  of  the  rule 
has  also  been  revised  to  remove  the 
provision  that  would  automatically 
lower  the  de  minimis  levels  to  that 
established  for  stationary  sources  by  the 
local  air  quality  agency.  In  keeping  with 
its  conclusion  that  only  major  sources 
should  be  subject  to  conformity  review. 
EPA  agrees  that  a  zero  emissions 
threshold,  as  established  by  some  local 
agencies,  should  not  be  required  by  this 
rule. 

Further,  the  EPA  believes  that  Federal 
actions  which  are  de  minimis  should 
not  be  required  by  this  rule  to  make  an 
applicability  analysis.  A  different 
interpretation  could  result  in  an 
extremely  wastehil  process  which 
generates  vast  numbers  of  useless 
conformity  statements.  Paragraphs  (c) 
(1)  and  (2)  of  §  51 .853  are  added  to  the 
final  rule  to  provide  that  de  minimis 
actions  are  exempt  from  the 
requirements  of  Uiis  rule.  Therefore,  it  is 
not  necessary  for  a  Federal  agency  to 
document  emissions  levels  for  a  de 
minimis  action.  Actions  that  a  Federal 
agency  recognizes  as  clearly  de  minimis, 
such  as  actions  that  do  not  cause  an 
increase  in  emissions,  do  not  require  a 
positive  coDformity  determination. 


Instead,  such  actions  are  exempt  from 
the  rule  as  provided  in  §  51.853(c)(1). 
In  order  to  illustrate  and  clarify  that 
the  de  minimis  levels  exempt  certain 
tjrpes  of  Federal  actions,  several  de 
minimis  exemptions  are  listed  in 
§  51.853(c)(2).  There  are  too  many 
Federal  actions  that  are  de  minimis  to 
completely  list  in  either  the  rule  or  this 
preamble.  In  addition  to  the  list  in  the 
rule,  the  EPA  believes  that  the  following 
actions  are  illustrative  of  de  minimis 
actions: 

(1)  Routine  monitoring  and/or 
sampling  of  air.  water,  soils,  effluent, 
etc. 

(2)  Air  traffic  control  activities  and 
adopting  approach,  departure  and 
enroute  procedures  for  air  operations. 

(3)  Acquisition  of  properties  through 
foreclosure  and  similar  means. 

(4)  Assistance  or  subsidy  for  social 
services  such  as  health  care,  day  care,  or 
nutrition  services,  as  well  as  payments 
under  public  assistance. 

(5)  Deposit  or  account  insurance  for 
customers  of  financial  institutions  and 
flood  insurance. 

(6)  Routine  installation  and  operation 
of  aviation  and  maritime  navigation 
aids. 

(7)  Participating  in  "air  shows"  and 
"fly-overs"  by  military  aircraft. 

(8)  Educational  and  informational 
programs  and  activities. 

(9)  Advisory  and  consultative 
activities,  such  as  legal  counseling  and 
representation. 

(10)  Construction  of  hiking  trails. 

(11)  Regeneration  of  an  area  to  native 
tree  species 

(12)  Timber  stand  and/or  habitat 
improvement  activities  which  do  not 
include  tlie  use  of  herbicides,  prescribed 
fire  or  do  not  require  more  than  one 
mile  of  low  standard  road  construction. 

As  noted  above,  the  provisions  in 
§  51.853(c)  (or  in  §  51.853(dHe))  are  not 
rebuttable  presumptions  and  not  subject 
to  documentation  since  they  are 
exempUons  to  the  rule.  The  EPA 
believes  that  the  nature  of  the 
exemptions  listed  in  the  rule,  taken  in 
context  of  the  definitions  of  a  Federal 
action  and  indirect  emissions,  which  are 
limited  to  those  actions  over  which  the 
Federal  agency  has  a  continuing 
program  responsibility  and  can 
practicably  control,  renders  these 
actions  truly  de  minimis  and  therefore 
exempt  from  conformity  requirements. 

The  exemptions  listed  in  §  51.B53(d) 
are  for  actions  that  may  be  above  the  de 
minimis  levels  listed  in  §  51.853(b).  The 
rationale  for  the  exemptions  listed  in 
§  51.853(d)(1)  for  new  source  review 
(NSR)  and  prevention  of  significant 
deterioration  fPSD)  and  §  51.853(d)(2) 
for  emergencies  is  explained  below.  The 


activities  listed  in  §  51.853(d)  (3)  and  (4) 
are  related  to  air  quality  and  necessary 
environmental  regulations  and. 
therefore.  EPA  believes  they  should  be 
exempt.  The  exemption  for  certain 
CERCLA  activities  is  discussed  in  the 
following  section. 

In  contrast,  the  provisions  of 
§  51.853(f)  are  presumptions  of 
conformity  that  must  be  supported  by 
documentation  as  provided  in  §51.853. 
paragraphs  (g)  and  (h)  (which  establish 
criteria  and  procedures  for  Federal 
agencies  to  develop  additional 
categories  of  actions  which  would  then 
be  presumed  to  conform),  and  that  they 
may  be  rebutted  as  provided  in 
§51.853(j). 

/.  Applicability—ExempUons  and 
Presumptions  of  Conformity 

1.  Proposal 

In  addition  to  Federal  actions  with  de 
minimis  emission  levels  that  do  not 
require  conformity  determinations.  EPA 
identified  several  types  of  Federal 
actions  where  EPA  believed  that 
conformity  of  such  activities  or  a 
portion  of  such  activities  can  be 
presumed.  The  NPR  provided  several 
cases  where  conformity  is  presumed 
(§  51.853  (c)  and  (d)),  including  the 
following: 

(1)  Actions  subject  to  preconstruction 
NSR  or  PSD  programs  under  the  Act: 

(2)  Wastewater  treatment  works 
projects  funded  by  the  State  Revolving 
Fund  (SRF)  under  the  Clean  Water  Act; 

(3)  Superfund  activities  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA); 

(4)  Federal  land  transfers;  and 

(5)  National  emergencies. 

The  proposal  indicated  that  Federal 
actions  identified  under  §  51.853, 
paragraph  (c),  are  presumed  to  conform 
because  the  required  air  quality  analyses 
that  would  be  conducted  under  a 
conformity  reyiew  must  be  completed  to 
comply  with  other  statutory 
requirements.  That  is,  air  quality 
analyses  are  required  in  the  NSR 
programs  under  the  Act  and  the 
applicable  or  relevant  and  appropriate 
standards  process  imder  the  CERCLA. 
The  EPA  believes  these  analyses  are 
adequate  for  purposes  of  conformity. 

2.  Comment 

A  number  of  commenters  supported 
these  provisions  in  the  proposal,  while 
others  objected  to  them.  Some 
commenters  felt  that  the  following 
actions  should  be  subject  to  conformity 
review  or  that  the  proposed 
presumptions  of  conformity  were  too 
vague  and  need  greater  clarification: 
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CERCLA  actions,  sewage  treatment 
works  projects  funded  under  the  Clean 
Water  Act,  and  the  Federal  sale  of  land 
Other  commenters  supported  these 
presumptions  and  suggested  many 
others,  including  procurement  actions 
and  projects  with  one-time  only 
emissions.  Some  commenters  also 
argued  that  EPA  should  establish 
exemptions  for  certain  actions  and 
presumptions  for  other  actions. 

Some  commenters  recommended  that, 
if  a  wastewater  agency's  proposed 
facilities,  or  other  water  management 
activities,  are  consistent  with  the 
applicable  SIP  population  projections, 
then  the  indirect  emissions  attributable 
to  the  proposed  facilities  should  be 
considered  to  conform.  In  such  cases  the 
indirect  emissions  would  already  be 
accounted  for  in  the  SIP  through  a 
growth  management  element 
(population  forecasts)  adopted  in  the 
SIP. 

3.  Response 

a.  General.  As  discussed  in  the 
previous  section,  EPA  determined  that 
certain  actions  should  be  exempt  from 
the  rule  and  other  actions  should  be 
presumed  to  conform,  with  the 
presumption  being  rebuttable. 
Paragraphs  (cHD  of  §  51.853  have  been 
reorganized  to  indicate  which  Federal 
actions  are  exempt  and  which  are 
presumed  to  conform. 

b.  Sources  subject  to  NSR  or  PSD. 
Actions  subject  to  review  under  the  NSR 
or  PSD  programs  are  exempt  under  the 
final  rule.  As  explained  in  the  NPR, 
such  actions  undergo  procedures  and 
criteria,  including  air  quality  analyses, 
equivalent  to  those  required  by  the 
conformity  rule.  Thus,  additional 
review  under  conformity  is  not 
necessary. 

c.  Wafer  management  activities.  A 
separate  exemption  or  presumption  of 
conformity  for  direct  emissions  from 
water  management  activities  is  not 
needed  where  the  emissions  exceed  the 
de  minimis  levels  as  they  would  be 
subject  to  NSR  or  PSD  and  such 
emissions  are  exempt  as  described 
immediately  above.  Indirect 
emissions — and  direct  emissions  that 
are  less  than  the  de  minimis  levels  for 
NSR  or  PSD — from  water  management 
activities  are  not  covered  under  NSR  or 
PSD  and,  therefore,  are  not  exempt. 

The  final  rule  is,  however,  revised  to 
deal  with  the  uncertainty  of  indirect 
emissions  that  may  result  from  water 
management  activities.  Generally,  it  will 
be  unclear  what  type  of  grovrth  will 
result  from  expanded  water 
management  activities.  It  will,  thus,  be 
very  difficult  to  assess  the  air  quality 
and  emissions  impact  of  specific  water 


management  activities.  Nevertheless, 
such  activities  could  have  a  substantial 
effect  on  the  SIP  and  it  can  be 
determined  if  the  emissions  from  such 
actions  are  consistent  with  the  SIP  by 
comparing  the  growth  scenarios 
supporting  the  water  management 
actions  with  the  growth  scenario  in  the 
applicable  SIP.  Therefore,  the  final  rule 
includes  a  provision  in  §  51.858((a)(5)(v) 
which  allows  a  positive  conformity 
determination  where  the  growth 
projections  for  the  water  management 
actions  are  consistent  with  and  do  not 
clearly  exceed  those  used  in  the 
applicable  SIP.  Where  the  growth 
anticipated  from  a  wastewater  project  is 
consistent  with  that  accounted  for  in  the 
applicable  SIP,  EPA  believes  that  further 
analysis  of  the  impacts  of  the  indirect 
emissions  of  the  wastewater  project  is 
unnecessary  since  all  such  emissions 
are  already  addressed  by  the  SIP. 

The  EPA  agrees  that  tne  conformity 
rule  provisions  for  wastewater  treatment 
plants  under  the  SRF  should  also  extend 
to  other  water  management  activities 
such  as  drinking  water  treatment  plants 
and  water  conveyances  (e.g.,  pipelines 
and  pumps),  and  the  final  rule  reflects 
this  concern.  The  term  "regional  water 
and/or  wastewater  projects"  is  defined 
and  used  (§51.858{a)(5)(v))  in  the  final 
rule  to  address  the  above  concerns. 

d.  Supeifund  projects  under  CERCLA. 
Under  the  exclusive  definition  of 
indirect  emissions,  superfund  projects 
are  unlikely  to  be  covered  since  the 
Federal  agency  will  not  maintain 
authority  over  reuse  activities  on  that 
land.  The  presumption  of  conformity, 
thus,  no  longer  is  relevant  for  such 
actions  and  is  not  contained  in  the  final 
rule. 

The  final  rule  is  revised  to  incorporate 
the  changes  described  below: 

The  CERCLA  and  related  regulations 
require  on-site  remedial  actions  to  meet, 
or  obtain  waivers  from,  applicable  or 
relevant  and  appropriate  requirements. 
Since  these  requirements  include  NSR 
and  PSD,  and  since  Clean  Air  Act 
requirements  have  never  been  waived, 
the  direct  emissions  from  on-site 
remedial  actions  would  not  violate  the 
NAAQS  because  they  are  subject  to  NSR 
and  PSD  review.  Therefore,  these 
actions  are  exempt. 

The  CERCLA  and  related  regulations 
require  off-site  remedial  actions  to 
obtain  Federal,  State  and  local  permits. 
Since  this  includes  NSR  and  PSD,  the 
direct  emissions  from  off-site  remedial 
actions  would  also  not  violate  the 
NAAQS  as  described  above.  Therefore, 
these  actions  are  exempt. 

Direct  emissions  from  removal  actions 
are  exempted  from  other  environmental 
requirements  by  section  121(d)(2)  of 


CERCLA,  and  therefore  we  are 
exempting  them  from  conformity 
review.  The  EPA's  long-standing 
interpretation  of  the  Superfund  statute 
has  been  that  actions  not  specifically 
listed  in  section  121(d)(2)  of  CERCLA  do 
not  have  to  comply  with  any  other 
Federal  environmental  laws.  Removal 
actions  are  exempt  generally,  although 
by  regulation  EPA  has  required  them  to 
comply  with  the  substantive 
requirements  of  such  laws  to  the  extent 
practicable.  CERCLA  allows  EPA  to 
make  the  judgment  that  implementing  a 
CERCLA  response  may  outweigh  the 
need  to  comply  strictly  with  other 
environmental  requirements.  To  be 
consistent  with  this  interpretation,  EPA 
is  exempting  such  CERCLA  removal 
actions  from  the  conformity 
requirements  in  those  situations  where 
EPA  determines  that  compliance  is  not 
practicable  based  on  the  urgency  or 
limited  scope  of  the  removal. 

e.  Federal  land  transfers.  (1)  Proposal. 
The  proposal  stated  that  the  sale  of  land 
from  a  Federal  agency  was  presumed  to 
conform,  §  51.853(d)(4).  The  EPA  argued 
that  land  sales  do  not  "support" 
subsequent  emissions  activity  since  they 
do  not  specifically  approve,  authorize  or 
permit  that  activity.  Furthermore,  it  was 

f)ointed  out  that  imposing  conditions  on 
and  sales  could  restrict  tbe  ability  of 
State  and  local  agencies  to  determine 
the  land  use  for  future  activities  which 
may  follow  in  subsequent  years. 

(2)  Comments.  Many  commenters 
objected  to  the  presumption  of 
conformity  for  Federal  land  transfers. 
Several  groups  indicated  that  Federal 
agencies  must  consider  reasonably 
foreseeable  use  on  the  property  to  be 
transferred  to  ensure  that  known 
emissions  will  not  endanger  air  quality. 
It  was  pointed  out  that  most  Federal 
agency  land  sales  are  accompanied  by 
NEPA  review  and  it  is,  therefore, 
appropriate  to  require  conformity 
review  for  these  actions.  Specifically,  it 
was  said  that  EPA  cannot  argue  that 
land  sales  do  not  cause  subsequent 
emissions  activities  as  a  general  matter, 
since  it  has  already  been  illustrated  by 
the  proposed  sale  of  Pease  Air  Force 
Base  for  commercial  airport  and 
development  use  that  specific  reuse 
activities  can  be  identified  and 
facilitated  by  a  Federal  land  transfer. 
On  the  other  hand,  support  for  the 
presumption  of  conformity  for  Federal 
land  transfers  was  provided  by  several 
commenters.  The  main  arguments  were 
put  forth  by  the  Department  of  Defense 
(DOD),  specifically  as  it  related  to 
military  base  closures  and  long-term 
leases.  It  was  indicated  that  military 
departments  do  not  "approve"  reuse  of 
the  property.  The  sale  of  property 
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removes  the  action  firom  the  province  of 
"Federal  action"  and  the  Federal  agency 
has  no  continuing  authority  to  control 
the  private  entities'  hiture  activities. 
The  DOD  stated  that.  "Althou^  (they) 
will  analyze  the  impacts  from 
reasonably  foreseeable  reuse  proposals, 
the  zoning  of  the  property  that  allows 
the  specific  prop<^ed  re\ise  is 
determined  by  the  local  zoning 
authority."  Furthermore,  they  said: 

The  purpose  of  the  conformity  requirement 
is  to  assure  Federal  agencies  consult  with 
state  and  local  air  quality  districts  to  assure 
these  regulatory  authorities  know  about  the 
expected  impacts  of  Federal  decisionmaking 
and  can  include  expected  emissions  in  their 
SIP  emission  budget.  In  a  closure  and  reuse 
scenario,  the  future  development  plans  of  the 
community  reuse  group  are  known, 
approved,  and  supported  by  the  local  air 
regulators,  subject  of  course  to  the  reuse 
group  meeting  local  air  regulations  for 
permits,  mitigation,  and  so  forth.  When  a 
community,  working  with  local  air 
regulators,  has  decided  It  desires  to 
implemeot  an  economic  recovery  plan  with 
associated  air  emissions  and  vnli  adjust  iu 
emission  budget  to  allow  for  such  a  plan,  the 
rationale  for  locking  DoD  into  conlbnnity 
limitations  is  absent  Reuse  is  most 
appropriately  a  local  decision,  rather  than  a 
Federal  decision,  with  local  authorities 
evaluating  the  type  of  growth  they  want  or 
need  and  adjusting  their  SIP  allocations  for 
new  growth  accordingly. 

(3)  Response.  Under  the  exclusive 

definition  of  indirect  emissions.  Federal 

land  transfers  are  unlikely  to  be  covered 

since  the  Federal  agency  will  not 

maintain  authority  over  reuse  activities 

on  that  land.  Consequently,  Federal 

land  transfers  are  included  in  the 

regulatory  list  of  actions  that  will  not 

exceed  the  de  minimis  levels  and  thus 

are  exempt  from  the  final  conformity 
rules. 

/.  Emer^ncies  and  transportation 
actions.  (1)  Proposal  Section  51.853, 
paragraph  (d),  proposed  types  of  actions 
that  would  be  presumed  to  conform 
(imless  the  Federal  agency  determines 
otherwise  based  on  its  own  information 
or  after  reviewing  any  information 
presented  to  the  Federal  agency). 
Section  51.853,  paragraph  (d)(i).  listed 
"temporary  Federal  actions  in  response 
to  national  emergencies."  The  proposal 
noted  that  this  provision  would  cover 
Federal  activities  which  require 
extremely  quick  action  on  the  part  of  the 
Federal  fancies  involved.  Where  the 
tirning  of  such  Federal  activities  makes 
it  impossible  to  meet  the  requirements 
of  this  rule,  EPA  indicated  that  it  would 
be  appropriate  to  presiune  conformity. 
Several  examples  are  listed  in  the 
preamble  to  the  proposal  (58  PR  13843). 

(2)  Comment.  One  commenter  stated 
that  transportation  projects  should  be 


exempt.  Other  commenters 
recommended  that  a  broader  set  of 
emergencies  should  be  covered  and  that 
an  exemption  is  appropriate  for  such 
actions,  including  responses  to  natural 
disasters  such  as  hurricanes  and 
earthquakes. 

(3)  Response.  As  proposed,  certain 
transportation  projects  are  exempt  from 
this  rule  as  specified  in  §  51.853(a). 
Those  actions  in  subject  to  the 
transportation  conformity  rule. 

The  EPA  agrees  that  Immediate 
responses  to  natural  disasters  such  as 
hurricanes,  earthquakes  and  similar 
events  such  as  responses  to  terrorist 
acts,  civil  unrest,  or  military 
mobilizations  should  be  exempt.  The 
exemption  is  needed  where  a  Federal 
agency  cannot  practicably  complete  a 
conformity  analysis  prior  to  taking 
actions  in  response  to  an  emergency. 
Accordingly,  a  definition  of 
"emergency"  is  contained  in  the  final 
rule  and  the  exemption  is  contained  in 
§  51.853(d)(2).  Additional  examples  of 
emergencies  that  are  exempt  bom  this 
rule  are:  emergencies  under  CERCLA, 
immediate  responses  to  the  release  or 
discharge  of  oil  or  hazardous  material  in 
accordance  with  approved  Spill 
Prevention  and  Response  Plans  or  Spill 
Contingency  Plans  which  are  consistent 
with  the  requirements  of  the  National 
Contingency  Plan,  and  response  to  life- 
and  property-threatening  emergencies. 
The  rule  is  clarified  to  state  Uiat  this 
provision  includes  continuing  actions 
which  are,  in  effect,  commenced 
immediately  after  the  emergency  is 
determined  and  are  not  limited  to 
"national"  emergencies.  This  does  not, 
however,  include  long-term  Federal 
actions  taken  in  response  to  such  events 
unless,  as  required  in  §  51.853(e),  the 
Federal  agency  makes  a  periodic 
determination  that  the  emergency 
conditions  still  exist.  In  such  cases  it 
would  be  impractical  for  the  Federal 
emergency  actions  to  be  delayed  so  that 
a  conformity  determination  could  be 
made.  For  purposes  of  this  rule, 
immediate  responses  are  actions 
commenced  on  the  order  of  hours  or 
days  after  the  emergency  is  determined 
and  long-term  responses  occur  on  the 
order  of  months  or  years  thereafter. 

g.  Procurement  requests.  (1)  Proposal. 
The  preamble  to  the  proposed  rules 
discussed  the  need  for  emissions 
associated  with  the  Federal  action  to  be 
"reasonably  foreseeable"  at  the  time  the 
conformity  determination  is  required 
(58  FR 13839)  and  stated  that  an  agency 
is  not  required  to  speculate  or  guess  at 
indirect  emissions  w^hich  are 
conceivable  but  not  actually 
identifiable.  The  preamble  also 
indicated  (58  FR  13840)  that  where  it  is 


impossible  to  accvuately  locate  and 
quantify  emissions  and  therefore 
impossible  to  acctu^tely  complete  the 
air  quality  analysis,  such  emissions 
should  not  be  considered  "reasonably 
foreseeable."  Further,  the  preamble 
stated  that  on-going  programs  or 
operations,  such  as  certain  permit 
renewal  actions,  that  do  not  increase 
emissions  over  previous  levels  tall 
below  the  de  minimis  levels  in  the  rule 
(58  FR  13842);  that  is.  only  emissions 
increases  are  counted  toward  the  de 
minimis  levels. 

(2)  Comment.  Several  commenters 
recommended  that  procurement  actions 
by  a  Federal  agency  should  not  be 
covered  by  the  conformity  rules  and  that 
the  annual  cost  of  conformity  analyses 
for  the  total  of  all  such  actions  could  be 
greater  than  $100  million.  The 
commenters  argued  that  most 
procurement  actions  should  be  viewed 
as  a  separate  category  of  Federal  activity 
for  purposes  of  an  environmental 
analysis.  Procurement  actions  would 
merely  implement  the  decision  to 
conduct  or  carryout  a  policy,  plan, 
program  or  project  The  environmental 
analysis  and  thus  the  conformity 
determination  would  be  made  on  the 
decision  to  go  forward  with  the  program 
or  project,  not  on  the  follow-on 
procurement  action. 

(3)  Response.  The  March  15, 1993 
proposal  was  silent  on  the  application 
of  conformity  requirements  to 
procurement  actions.  Many  comments 
were  received  on  prociuements  and 
^generally  indicated  that  procurements 
should  be  exempt  from  the  final 
conformity  rule.  However,  the  EPA 
believes  that  certain  procurement 
actions  may  constitute  Federal  actions 
imder  the  general  conformity 
promions.  It  is  impossible  at  this  time 
to  resolve  competing  concerns  regarding 
which  procurement  actions  should  be 
covered  and  which  should  be  exempt 
since  the  existing  record  is  inadequate. 
Therefore,  the  EPA  will  propose  to 
cover  certain  procurements  in  a  hiture 
rulemaking. 

As  notea,  EPA  intends  to  issue  an 
NPR  regarding  attainment  areas.  The 
EPA  intends  to  include  in  this  proposal 
request  for  comment  on  exemptions  for 
certain  procurement  actions  which  it 
believes  would  fit  the  de  minimis 
criteria  or  result  in  emissions  which  are 
not  reasonably  foreseeable.  The  EPA 
beheves  the  vast  majority  of 
procurement  actions  would  be  de 
minimis  or  not  reasonably  foreseeable. 
Given  the  complexity  of  Federal 
procurement  and  the  government's 
desire  to  streamline  procurement 
activities  as  discussed  in  the  National 
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Performance  Review',  the  EPA  will  seek 
comment  on  exemptions  and  the 
process  for  applying  conformity  to 
proc\irement  activities. 

h.  Fugitive  emissions.  (1)  Proposal. 
The  total  of  direct  and  indirect 
emissions  must  be  included  in  the 
conformity  analyses. 

(2)  Comment.  Some  commenters 
alleged  that  fugitive  emissions  can 
neither  be  reasonably  quantified  nor 
efficiently  controlled,  and  therefore 
believed  that  projects  that  generate 
fugitive  emissions  should  be  exempt. 
They  noted  that  fugitive  emissions 
generally  are  not  considered  under  the 
Act  under  the  NSR  program. 

(3)  Response.  Since  fugitive  emissions 
can  cause  violations  of  the  NAAQS  and 
since  there  are  many  techniques 
available  to  control  such  emissions, 
fugitive  emissions  are  not  exempt  from 
the  general  conformity  rules.  The 
conformity  rules  consider  the  "total" 
emissions  from  a  Federal  action.  Total 
consistency  with  the  NSR  program  is 
not  possible,  in  any  event,  since  that 
program  also  excludes  mobile  source 
emissions  from  consideration,  whereas 
the  general  conformity  rule  requires  that 
they  be  considered. 

I.  Modeling.  (1)  Proposal.  The  rule 
proposed  to  exempt  actions  covered  by 
new  source  review  (paragraph  (c)(1)  of 
§51.853). 

(2)  Comment.  A  commenter 
recommended  that  the  rule  exempt 
actions  where  the  Federal  agency 
performs  an  air  quality  analysis,  for 
example,  under  State  environmental 
statutory  provisions. 

(3)  Response.  The  NSR  exemption  is 
based  on  an  air  quality  analysis  and  the 
prohibition  of  emissions  or  actions  that 
would  cause  or  contribute  to  a  NAAQS 
violation.  An  air  quality  analysis  is  not 
adequate  by  itself  to  justify  an 
exemption  from  the  conformity  rules 
since  it  does  not  ensure  that  actions    ' 
would  be  prohibited,  as  necessary  to 
prevent  a  NAAQS  violation. 

;'.  Miscellaneous.  (1)  Proposal.  The 
proposal  specifically  identifies  very  few 
activities  that  are  presumed  to  conform, 
but  establishes  de  minimis  levels  in 
§  51.853(b)(1).  Federal  agencies  are  also 
allowed  to  establish  by  rulemaking 
specific  categories  of  actions  which 
would  be  presumed  to  conform. 

(2)  Comment.  Various  comments  were 
received  which  suggested  adding 
exemptions  to  the  rule,  including: 

(1)  Non-hub  or  general  aviation 
airports. 

(2)  Emergency  generators. 


''  "Craaling  a  govammant  that  works  better  and 
costs  leu,"  National  Perfonnance  Rsviaw,  1993. 


(3)  Prescribed  bums  that  follow  a 
State-approved  smoke  management 
plan. 

(4)  Actions  consistent  with  an 
agency's  pollution  prevention  plan. 

(5)  AU  Federal  actions  for  which 
agencies  have  established  categorical 
exclusions  luider  NEPA. 

(6)  Projects  that  request  section  7 
consultation  for  threatened  and 
endangered  species  from  the  U.S.  Fish 
and  Wildlife  Service. 

(7)  Act  Title  V  permits. 

(8)  Federal  actions  where  the  agency 
does  not  make  a  determination  within  a 
30-day  time  period. 

■  (3)  Response.  The  EPA  agrees  with  the 
intent  of  the  commenters  to  avoid 
imnecessary  conformity  analyses, 
especially  where  the  air  quality  impact 
is  likely  to  be  very  small.  The  final  rule 
lists  several  examples  of  de  minimis 
actions.  However,  rather  than 
attempting  to  list  individually  all  of  the 
potential  de  minimis  actions,  EPA  has 
established  the  tons/year  de  minimis 
levels. 

In  addition,  the  final  rule  allows 
Federal  agencies  to  establish  their  own 
presumptions  of  conformity  through 
separate  rulemaking  actions,  as 
proposed  in  §  51.853.  This  separate 
procedure  is  necessary  since 
exemptions  under  NEPA  or  other 
statutes  may  not  be  appropriate  as 
exemptions  from  the  Act.  That  is, 
section  176(c)  does  not  specifically 
exempt  any  activities  and,  thus,  a 
separate  analysis  is  needed  to  show  that 
any  activity  to  be  presumed  to  conform 
has  no  air  quality  impacts.  The  final 
rule  includes  a  provision  in  §  51.853, 
paragraph  (g)(2),  which  allows  a  Federal 
agency  to  docimient  that  certain  types  of 
future  actions  would  be  de  minimis; 
where  similar  actions  have  ocoirred  in 
recent  years,  that  experience  should  be 
the  basis  for  the  needed  documentation. 

A  30-day  timeframe  is  unlikely  to  be 
adequate  to  complete  a  conformity 
analysis  in  many  cases.  The  EPA 
expects  the  conformity  analysis  to  be 
coupled  with  the  NEPA  analysis  and, 
thus,  not  result  in  undue  delays. 
Therefore,  EPA  is  not  providing  any 
exemption  for  actions  not  completed 
within  30  days. 

k.  Case-by-case  reevaluation.  (1) 
Proposal.  Federal  agencies  are  allowed 
to  establish  by  rulemaking  specific 
categories  of  actions  which  would  be 
presumed  to  conform.  However,  on  a 
case-by-case  basis,  an  action  that  is 
presumed  to  conform  would  be  subject 
to  a  conformity  determination  where  it 
is  shown  to  the  Federal  agency  that  the 
particular  action  did  not,  in  fact, 
conform  (§  51.853(h)]. 


(2)  Comment.  One  commenter 
suggested  that  the  rule  should  provide 

a  mechanism  for  addressing  cases  where 
data  generated  from  other  sources,  such 
as  NEPA,  indicates  that  the  proposed 
Federal  activity  could  result  in  a 
violation  of  the  NAAQS;  in  such  cases 
conformity  cannot  be  presumed  and 
further  analysis  should  be  required. 

(3)  Response.  The  EPA  agrees  that  a 
category  of  Federal  activity  may  be 
properly  presumed  to  conform,  but 
exceptions  might  be  discovered  where 
individual  projects  within  the  category 
should  be  subject  to  a  conformity 
analysis.  Section  51.853,  paragraph  (j), 
in  the  final  rule,  therefore,  allows  the 
presumption  to  be  rebutted. 

e.  Research  activities.  (1)  Proposal. 
The  proposal  identified  research 
activities,  where  no  environmental 
detriment  is  incurred,  as  actions  that 
would  be  presumed  to  conform 
[§51.853(d)(2)l. 

(2)  Comment.  One  commenter 
indicated  that  an  environmental  agency 
would  be  best  suited  to  determine 
where  an  action  would  have  no 
environmental  detriment. 

(3)  Response.  The  EPA  agrees  and  has 
revised  the  provision  so  that  the  final 
rule  leaves  ihe  determination  of 
environmental  detriment  to  the  State 
agency  primarily  responsible  for  the 
applicable  SIP.  The  EPA  also  believes 
that  this  change  provides  adequate 
assurance  that  there  will  be  no  adverse 
air  quality  impact  and,  thus,  the 
provision  is  an  exemption  under  the 
final  rule. 

K.  Applicability— Calculation 

1.  Proposal 

In  some  cases,  a  Federal  action  may 
include  several  direct  and  indirect 
emission  sources,  only  some  of  which 
are  covered  imder  §  51.853,  paragraph 
(c).  The  preamble  to  the  proposal 
indicated  that  the  applicabiUty 
calculation  should  include  emissions 
that  are  presumed  to  conform  (58  FR 
13843),  although  the  determination 
analysis  should  not. 

2.  Comment 

A  commenter  objected  to  the 
preamble  language,  indicating  that  any 
emissions  that  are  presumed  to  conform 
should  not  be  part  of  the  applicability 
calculation. 

3.  Response 

The  EPA  agrees  that  the  approach 
suggested  by  the  commenter  is  the  more 
logical  approach.  It  is  inappropriate  to 
include  for  applicability  purposes 
emissions  as  to  which  no  conformity 
determination  is  required.  Therefore. 
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the  final  rule  provides  that  emissions 
that  are  exempt  or  presumed  to  conform 
are  not  part  of  the  definiUon  of  "total  of 
direct  and  Indirect  emissions"  and.  thus 
are  not  required  to  be  part  of  the 
applicability  or  determination  analyses. 

The  final  rule  requires  the  inclusion 
of  the  total  direct  and  indirect  emissions 
in  the  applicabihty  (§  51.853)  and 
conformity  (§51.858)  determinations, 
except  the  portion  of  emissions  which 
are  exempt  or  presimied  to  conform 
under  §  51.853.  For  example,  assume 
that  a  Federal  action  includes 
construction  of  a  new  industrial  boiler 
(whose  emissions  are  subject  to 
preconstniction  review  and.  thus, 
exempt)  and  a  separate  office  building, 
and  assume  further  that  direct  emissions 
from  the  boiler  exceed  the  de  minimis 
levels  in  §51.853.  but  the  direct  and 
indirect  emissions  from  the  office 
building  alone  are  less  than  the  de 
minimis  levels.  In  that  case,  the  action, 
as  a  whole,  would  not  exceed  the  de 
minimis  levels  and.  therefore,  would 
not  need  a  conformity  determination. 

L.  Reporting  Requirements 

1.  Proposal 

The  proposed  rule  contains 
requirements  for  a  Federal  agency  to 
notify  EPA  and  the  State  and  local  air 
quahty  agencies  of  draft  and  final 
conformity  determinations. 

2.  Comment 

The  EPA  received  comments 
suggesting  that  additional,  early 
notification  should  be  required, 
including  notification  of  the 
Metropolitan  Planning  Organization 
(MPO)  and  affected  Federal  Land 
Manager  (FLM). 

3.  Response 

The  proposal  required  notification  of 
the  State  and  local  air  agencies  since 
iheir  expertise  should  h«  sought  when 
interpretation  of  the  SIP  is  needed.  The 
final  rule  also  requires  notification  of 
the  MPO  and  affected  FLM's.  The  MPO 
needs  to  be  involved  and  consulted 
where  planning  assumptions  are  at 
issue.  Although  the  conformity 
determination  is  a  Federal 
responsibility,  the  State  and  local 
agencies  must,  in  some  cases,  provide 
important  information.  For  example,  the 
Federal  agency  would  need  to  consult 
with  the  State  and/or  local  agency  to 
determine  the  status  of  an  area's 
emissions  budget  or  population 
projecUons.  Therefore,  the  final  rule 
includes  these  requirements. 

In  addition,  Class  I  areas  can  be 
seriously  affected  by  air  emissions.  It  is 
therefore  important  that  FLM's  be  able 


to  be  part  of  the  decision-making 
process  for  Federal  actions  that  have  the 
potential  to  impact  land  under  their 
jurisdiction.  Consequently.  §  51.855  was 
amended  to  require  a  Federal  agency 
taking  a  Federal  action  that  requires  a 
conformity  determination  and  that  is 
within  100  km  of  a  Class  I  area  to 
consult  with  the  affected  FLM  when  the 
Federal  action  is  proposed  and  to  notify 
the  FLM  within  30  days  of  the  draft 
conformity  determination  and  again 
within  30  days  of  the  final  conformity 
determination.  This  30-day  timeframe  is 
also  consistent  with  the  timeframe  in 
the  public  participation  requirements  of 
the  rule,  as  described  in  the  following 
discussion. 

M.  Public  Participation 
1.  Proposal 

Under  the  proposed  rule.  Federal 
agencies  making  conformity 
determinations  would  be  required  to 
provide  45  days  for  written  public 
comment  prior  to  taking  any  formal 
action  on  a  draft  determination 
(§  51.856).  This  period  may  be 
concurrent  with  any  other  public 
involvement,  such  as  occurs  in  the 
NEPA  process  or  as  otherwise  required 
by  the  Administrative  Procedure  Act 
(APA),  where  applicable. 

In  procedures  that  might  extend 
beyond  the  usual  NEPA  process, 
conformity  to  a  SIP  must  specifically 
involve  the  appropriate  EPA  Regional 
Office{s).  State  and  local  air  quality 
agencies.  The  Federal  agency  must  make 
available  for  review  to  ail  interested 
parties  the  draft  determination  and 
supporting  materials  which  describe  the 
analytical  methods  and  conclusions 
reUed  upon  in  making  the 
determination.  The  agency  should 
provide,  upon  request,  a  description  of 
significant  assumptions,  the  source  of 
data  and  assumptions  not  generated  by 
the  sponsoring  agency,  and  a 
recondUation  of  the  estimates  of 
population,  employment,  travel,  and 
congestion  with  those  currently  in  use 
in  the  air  quality  planning  process. 

2.  Comment 

The  EPA  received  a  wide  range  of 
comments  on  public  participation. 
Many  supported  the  EPA  proposal 
Some  commenters  thought  that  general 
conformity  determinations  should 
require  rulemaking  actions  and 
notification  in  the  Federal  Register. 
Others  felt  that  no  public  participation 
is  necessary.  It  was  also  suggested  that 
each  Federal  agency  should  define  its 
own  public  participation  requirements. 
One  commenter  wanted  the  general 
conformity  rule  to  follow  the  public 


participation  requirements  outlined  in 
the  new  transportation  statute.  Some 
commenters  wanted  to  expand  the 
requirements  for  public  announcement 
of  Federal  agency  determinations  and  a 
longer  public  comment  period,  while 
others  wanted  these  requirements 
further  restricted.  It  was  pointed  out 
that  the  45-day  comment  period  was 
inconsistent  with  the  statutory 
requirements  for  shorter  public 
comment  periods  of  a  number  of  Federal 
agencies. 

Certain  commenters  asked  EPA  to 
clarify  where  the  prominent 
advertisement  is  to  be  made.  Another 
comment  suggested  that  the 
advertisement  should  be  in  a  "daily 
newspaper  of  general  circulation." 

Comments  were  also  received 
suggesting  that  the  State  and  local  air 
agencies  should  have  a  concurrence  role 
in  the  conformity  analysis. 

Several  comments  recommended  that 
the  NEPA  requirements  for  public 
participation  should  be  met  at  the  same 
time  as  the  conformity  requirements  in 
order  to  streamline  the  process  and 
reduce  any  time  and  resource  burdens. 
3.  Response 

The  final  rule  is  revised  somewhat  to 
clarify  the  requirements  of  §  51.856  and 
to  adjust  the  public  comment  period.  A 
Federal  agency  is  not  required  to 
maintain  mailing  lists  and  make 
information  automatically  available  to 
those  requesting  to  be  on  the  list.  Such 
a  requirement  could  be  unduly 
burdensome  and  unnecessary  since 
those  on  the  list  would  not  necessarily 
review  all  the  material  automatically 
supplied.  Thus,  the  rule  requires  only 
that  the  Federal  agency  respond  to  an 
information  request  which  is  related  to 
a  specific  action.  If  information  is 
requested  of  the  Federal  agency,  it 
should  be  provided  in  a  timely  manner. 
The  rule  does  not  prohibit  a  Federal 
agency  from  voluntarily  maintaining 
and  responding  to  a  mailing  list. 

In  addition,  the  final  rule  is  changed 
from  the  proposal  to  specify  that 
information  must  be  made  available 
only  in  the  case  of  a  conformity 
determination  under  §51.858.  As 
described  in  the  discussion  on  de 
minimis  levels  elsewhere  in  this 
preamble,  no  documentation  is  required 
hy  this  rule  for  de  minimis 
determinations  under  §  51.853  in  order 
to  avoid  unreasonable  administrative 
burdens  on  the  Federal  agencies.  This 
approach  is  also  consistent  with  the 
requirements  in  §  51.855  in  the 
proposed  and  final  rules  which  apply 
the  reporting  requirements  only  to 
conformity  determinations  imder 
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§  51.858,  not  to  applicability  analyses 
under  §51.853. 

The  procedures  in  the  final  rule 
provide  30-day  opportunities  for  public 
participation  at  two  points  in  the 
decision-making  process:  Where  a  draft 
conformity  determination  is  being  made 
and  where  a  final  conformity 
determination  was  made.  These 
procedures  allow  the  public  the 
opportunity  to  examine  information 
used  in  the  applicability  calculations 
and  draft  conformity  determination,  to 
question  the  draft  determination,  to 
review  others'  comments,  and.  after  the 
Bnal  determination,  to  use  legal  means, 
if  necessary,  to  influence  the  project. 
The  change  in  the  comment  period  from 
45  to  30  days  was  made  to  comply  with 
other  specific  statutory  requirements  for 
public  comment  that  other  Federal 
agencies  must  comply  with.  This  change 
is  consistent  with  the  comment  period 
provided  for  by  NEPA  (40  CFR 
1507.3(d)). 

The  EPA  believes  this  approach 
provides  the  most  effective  balance 
between  the  Act's  (section  127)  and 
APA's  requirements  for  pubUc 
notification  and  participation  and  the 
need  to  avoid  procedures  that  are 
unnecessarily  costly,  time-consuming 
and  burdensome  to  the  Federal  agencies 
affected.  The  EPA  is  authorized  to 
establish  public  participation 
requirements  imder  sections 
176(c)(4)(B)  and  301(a)(1)  of  the  Act. 
and  30  days  notice  is  a  reasonable 
requirement.  Since  the  Act  does  not 
require  conformity  determinations  to  be 
formal  rulemaking  actions,  formal 
rulemaking  is  not  required  by  this  rule 
unless  separately  required  under  the 
APA. 

The  EPA  does  not  agree  that  the  State 
and  local  air  agencies  should  have  a 
concurrence  role  in  the  conformity 
analysis/ Section  176(c)  of  the  Act  does 
not  give  EPA  the  authority  to  require 
such  concurrence. 

The  EPA  agrees  that  Federal  agencies 
should  consider  meeting  the  conformity 
public  participation  requirements  at  the 
same  time  as  the  NEPA  requirements. 
The  final  rule  allows  the  concurrent 
process.  However,  in  some  cases,  a 
Federal  agency  may  have  valid  reasons 
to  use  different  procedures;  thus,  the 
rule  does  not  require  a  concurrent 
process.  Further,  in  many  cases,  a  NEPA 
analysis  may  not  include  a  public 
participation  process;  therefore,  the 
flexibility  is  clearly  needed. 

The  EPA  agrees  that  the  prominent 
advertisement  should  be  made  in  a  local 
daily  newspaper  of  general  circulation. 
The  rule  includes  this  clarification 
(§51.856). 


N.  Emissions  Budget 

1.  Proposal 

Paragraph  (a)(5)(i)  provides  that  a 
Federal  action  conforms  with  the  air 
quality  criteria  where  emissions  from 
the  action,  together  with  all  other 
emissions  in  the  attainment  or 
Donattainment  area,  would  not  exceed 
the  emissions  budget  contained  in  the 
applicable  SIP.  The  SIP's  are  intended 
to  accommodate  growth,  and  where  a 
project  is  demonstrated  to  conform  to 
the  approved  air  plan,  the  associated 
growth  in  emissions  is  appropriate.  In 
order  to  determine  the  status  of  the 
emissions  budget  at  any  time,  an 
accounting  system  is  needed  to  track  the 
many  factors  included  in  the  total 
emissions  over  an  area  or  subarea.  The 
tracking  needs  to  be  consistent  with  the 
State's  reasonable  further  progress  (RFP) 
tracking  and  needs  to  account  for  source 
compliance  with  SIP  limits,  changes  in 
emissions  due  to  growth  and  other 
operational  changes  from  minor  and 
major  new  stationary  sources,  and 
emissions  due  to  other  economic 
growth.  Paragraph  (a)(5)(i)  of  §  51.858 
allows  a  Federal  agency  to  rely  on  a 
certification  that  the  Federal  action  is 
consistent  with  the  emissions  budget. 
The  certification  may  only  be  made  by 
the  State  agency  primarily  responsible 
for  developing  and  implementing  the 
applicable  SIP.  That  State  agency  could 
determine  that  emissions  frt>m  a  Federal 
action  would  not  exceed  the  emissions 
budget  specified  in  the  apphcable  SIP. 

2.  Comment 

A  commenter  suggested  that  EPA 
clarify  which  State  agency  is 
responsible  for  the  applicable  SIP  and 
determines  consistency  with  the  SIP 
emission  budget.  One  comment 
suggesttKl  that  the  Federal  agency 
request  a  determination  from  the  MPO 
and  local  air  agency  regarding  the  effect 
on  the  emission  budget.  Another 
commenter  stated  that  under  §  51.858, 
the  State  agency  responsible  for  the 
applicable  SIP  must  determine,  in  each 
case,  whether  emissions  associated  with 
the  Federal  action  are  within  the 
emissions  budget  specified  in  the  air 
plan.  The  conmienter  was  concerned 
that  this  creates  an  unmanageable 
system  whereby  State  agencies  not 
otherwise  involved  with  the  project  or 
the  conformity  assessment  itself  will  be 
required  to  become  familiar  with  the 
action  at  a  late  stage  in  the  process, 
causing  delays  and  confusion.  One 
commenter  suggested  that  EPA  should 
assist  States  in  making  this 
determination. 


3.  Response 

For  the  purpose  of  this  rule,  the  State, 
regional  or  local  agency,  or  combination 
of  agencies,  that  is  responsible  for 
developing  the  attainment 
demonstration  and  tracking  RFP  is  the 
entity  that  can  certify  consistency  of 
Federal  actions  with  the  SIP  emissions 
budget,  unless  some  other  agency/ 
agencies  is/are  designated  by  the 
Governor  of  the  State.  Other  agencies, 
including  EPA,  may  not  have  sufficient 
information  to  make  this  determination. 
In  addition,  to  assure  that  the  State 
determination  is  well  founded  and  that 
the  public  has  an  opportunity  to  review 
that  determination,  §51.858(a)(5)(i)(A) 
requires  the  State  to  document  its 
determination. 

The  conformity  rules  do  not  require 
the  State  to  determine  in  each  case 
whether  emissions  associated  with  a 
Federal  action  are  within  the  emissions 
budget.  This  is  an  option  that  may  be 
used  by  the  Federal  and  the  State 
agencies.  The  State  agency  is,  however, 
required  to  be  notified  of  any 
conformity  determinations  and,  thus, 
could  be  expected  to  be  familiar  with 
the  action. 

The  EPA  also  clarified  the  definition 
of  emission  budgets  in  the  final  rule. 
The  EPA  will  issue  further  guidance 
regarding  emission  budgets  in  the  near 
future.  An  emissions  budget  does  not 
exist  in  all  nonattainment  areas.  In 
many  cases,  however,  the  SIP 
attainment  and  maintenance 
demonstrations  and/or  RFP  plans  will 
be  revised  or  established  in  the  near 
future,  consistent  with  the  amended  Act 
requirements.  In  these  SIP  provisions, 
emissions  budgets  will  be  established 
and  may  be  used  to  determine 
conformity,  as  provided  in  the  final 
rule. 

0.  Mitigation  Measures 

1.  Proposal 

If  an  action  does  not  initially  conform 
with  the  apphcable  SIP,  then  a  plan  for 
mitigation  or  for  finding  emissions 
offsets  could  be  pursued.  Emissions 
offsets  are  appropriate  where  an  action 
(with  or  without  mitigation  measures) 
still  results  in  emissions  that  do  not 
othenvise  conform  to  an  applicable  SEP. 
Mitigation  measures,  in  contrast,  reduce 
the  potential  impact  of.an  action  so  that 
the  action  would  result  in  fewer 
emissions.  Assuming  implementation  of 
the  mitigation  measures,  the  conformity 
analysis  (i.e.,  consistency  with  the 
emissions  budget,  air  quaUty  modeling, 
emission  milestones,  etc.)  would 
consider  a  smaller  amount  of  emissions 
associated  with  the  action. 
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Any  measures  that  are  assumed  to 
mitigate  air  quality  impacts  must  be 
identified  and  the  process  for 
implementation  and  enforcement  of 
such  measures  must  be  described. 
Under  the  proposal,  it  was  indicated 
that  if  the  Federal  agency,  other 
governmental  agency,  or  private  sponsor 
of  the  project  failed  to  implement  the 
mitigation  measures  committed  to  and 
found  necessary  in  the  conformity 
determination,  then  the  conformity 
determination  automatically  became 
invalid  and  resulted  in  the  revocation  of 
all  permits,  approvals,  and  licenses 
originally  supported  by  that  conformity 
determination.  This  revocation  would 
result  in  the  need  for  a  new  conformity 
determination. 

Mitigation  measures  should  generally 
be  included  by  the  Federal  agency  in 
enforceable  dociunents  such  as  permit 
conditions.  Mitigation  measures  may 
need  to  be  revised  due  to  unforeseen 
circumstances  that  may  arise  as  the 
action  and/or  related  activity  is 
corapleted.  Where  the  revised 
mitigation  measures  are  subject  to 
public  review  and  it  is  demonstrated 
that  the  revised  measures  continue  to 
support  the  conformity  determination, 
such  revision  would  be  acceptable. 

The  proposal  indicated  that  States 
may  choose  to  make  mitigation 
measures  committed  to  by  a  project 
sponsor  as  part  of  a  conformity 
determination  automatically  enforceable 
through  the  SIP.  One  possible 
mechanism  for  incorporating  mitigation 
measures  into  the  SIP  is  for  States  to 
include  a  generic  provision  in  their 
conformity  SIP's  adopting  in  advance 
and  incorporating  by  reference  the 
mitigation  measures  identified  as 
necessary  for  making  a  conformity 
determination. 

2.  Conunents 

One  conmienter  stated  that  the 
automatic  revocation  of  the  conformity 
determination  Is  not  an  enforceable 
mechanism  and  injects  too  much 
uncertainty  into  the  overall  program. 

Another  commenter  recommended 
that  minor  changes  in  mitigation 
measures  which  do  not  increase 
emissions  should  not  need  pubhc 
comment 

Several  comments  suggested  that 
SIP'S  should  be  requiredto  include  a 
generic  enforcement  provision,  similar 
to  other  permit  programs.  Such  a 
provision  could  make  enforceable  any 
conditions  made  pursuant  to  the  SIP 
conformity  rule  and  needed  to  show  an 
action  conforms. 

A  comment  raised  the  concern  that 
direct  enfiQrcement  against  non-Federal 
parties  could  violate  the  prohibition 


against  indirect  source  review  programs 
in  section  110(a)(5). 

One  commenter  stated  that  local  air 
agencies  could  provide  the  Federal 
agency  with  suggested  mitigation 
measures  to  offset  the  project  related 
emissions. 

Another  commenter  suggested  that  a 
community,  working  with  local  air 
agencies,  could  decide  to  adjust  its 
emission  budget  to  allow  for  a  specific 
Federal  action. 

3.  Response 

The  EPA  agrees  that  automatic 
revocation  is  not  an  appropriate  or 
enforceable  mechanism.  Therefore,  the 
proposed  §  51.860(c)  does  not  appear  in 
the  final  rule.  Second.  EPA  agrees  that 
a  generic  enforcement  provision  in  the 
SIP  is  needed  for  mitigation  agreements. 
Therefore,  the  final  rule  includes  the 
requirements  in  §  51.860  (b)-(f)  which 
indicate  that  States  must  adopt  a  generic 
enforcement  provision  which  will  make 
any  agreements,  including  mitigation 
measures,  necessary  for  a  conformity 
determination  both  State  and  federally 
enforceable.  Section  51.86G{a)  is  also 
revised  to  indicate  that  a  funding 
conmiitment  is  not  needed  in  all  cases. 
The  final  rule  includes  the  provision 
in  §  51.860(b)  of  the  proposal  which 
requires  any  licenses,  permits  or 
approvals  of  the  action  to  be 
conditioned  on  the  governmental  or 
private  entity  meeting  the  mitigation 
measures  necessary  for  the  conformity 
determination.  This  provision  is 
renumbered  in  the  final  rule  as 
§  51.860(d). 

In  addition  to  requiring  in  §  51.860(b) 
and  (d)  that  written  commitments  and 
conditions  to  mitigation  measures  be 
obtained  from  project  sponsors  prior  to 
making  a  positive  conformity 
determination,  §  51.860(c)  and  (f)  of  the 
final  rule  require  that  project  sponsors 
comply  with  such  commitments  and 
conditions  once  made.  Consistent  with 
these  provisions.  §  51.858(d)  provides 
that  the  analysis,  which  results  in  a 
conformity  determination  or  identifies 
mitigation  necessary  for  a  conformity 
determination,  must  be  completed 
before  the  conformity  determination  is 
made.  Piu'suant  to  these  final  rules 
issued  under  Title  I  of  the  Act,  EPA  can 
enforce  mitigation  commitments  and 
conditions  directly  against  project 
sponsors  under  section  113  of  the  Act. 
which  authorizes  EPA  to  enforce  the 
provisions  of  rules  promulgated  under 
the  Act 

As  provided  in  §  51.860(g),  once  a 
State  revises  its  SIP  to  adopt  the  Federal 
general  conformity  rule  and  EPA 
approves  that  revision,  then  any 
agreements  or  commitments,  including 


mitigation  measures,  necessary  for  a 
conformity  determination  will  be  both 
State  and  federally  enforceable.  In 
addition,  after  EPA  approves  that  SIP 
revision,  citizens  can  enforce  against 
responsible  parties  for  violations  of  SIP 
requirements  under  section  304  of  the 
Act.s 

The  concern  was  raised  to  EPA  that 
direct  enforcement  against  non-Federal 
parties  could  violate  the  prohibiUon 
against  indirect  source  review  programs 
in  section  110(a)(5).  However,  EPA 
concludes  that  this  prohibition  is  not 
relevant  to  the  requirement  that  project 
sponsors  comply  with  mitigation 
commitments.  The  EPA  is  not 
promulgating  a  generally  applicable 
requirenient  for  review  of  all  indirect 
sources.  Rather.  EPA  is  enabling  Federal 
agencies  to  make  positive  conformity 
determinations  under  section  176(c) 
based  on  voluntary  commitments  by 
project  sponsors  to  complete  mitigation 
measures.  Project  sponsors  are  not 
obUgated  to  make  such  commitments. 
Where  they  volunteer  to  do  so  to 
facilitate  Federal  conformity 
determinations.  EPA  is  requiring  them 
to  hve  up  to  such  commitments. 
Without  such  a  requirement.  EPA  could 
not  allow  positive  conformity 
determinations  based  on  mitigation 
measiuw  prior  to  actual  construction  of 
mitigation  measures. 

The  EPA  does  not  agree  certain 
changes  in  mitigation  measures  should 
avoid  the  public  participation 
requirements.  The  determination  that  a 
change  is  a  "minor"  change  or  the 
calculation  that  there  is  no  emissions 
increase  may  be  subject  to  considerable 
judgment.  As  such  there  is  a  need  for 
pubUc  participation.  Section  51.860(e) 
reflects  this  provision. 

As  mentioned  previously  and  as 
provided  in  §  51.858(a)(5)(i)  of  the  final 
rule.  EPA  agrees  that  the  State  and  local 
air  agencies  can  play  an  important  role 
in  the  conformity  process.  These 
agencies  can  provide  the  Federal  agency 
with  suggested  mitigation  measures  to 
offset  the  project  related  emissions.  The 
Federal  agencies  can  take  such  a  list  and 
work  with  the  local  planning  and 
regulatory  agencies  to  effect  necessary 
emissions  reductions. 


•  Cunwitly.  the  sponsors  of  any  projects  which 
are  subject  to  Federal  programs  identified  in  the 
SIP,  e.g.,  NSR  permits  and  PSD  requirements,  are 
subject  to  State  and  Federal  enforcement  actions  if 
applicable  procedures  and  permit  condiUons  are 
not  followed.  Project  sponsors  of  Federal  acUons 
requiring  a  conformity  determination  will  be 
subject  to  similar  enforcement  actions  if  they  (ail  to 
implement  miUgation  measures  prescribed  by  the 
approved  SIP  revision.  Enforceability  through  the 
Sff  will  apply  to  all  parties  who  agree  to  mitigate 
direct  and  indirect  emissions  associated  with  a 
Federal  action  for  a  conformity  determination. 
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In  addition,  EPA  agrees  that  a  Federal 
action  should  proceed  where  the  State 
and/or  local  air  agencies  decide  to 
revise  the  SIP  to  accommodate  the 
action.  As  provided  in  §  51.858(a)(5)(i) 
of  the  final  rule,  EPA  agrees  that  a 
mechanism  is  needed  to  allow  the 
action  to  proceed  under  certain 
circumstances.  This  approach  is 
consistent  with  the  congressional  desire 
to  assure  that  State  plans  are  not 
undermined  by  Federal  actions;  thus, 
where  the  State  volimtarily  commits  to 
revise  its  SIP  so  that  a  Federal  action 
conforms,  that  action  would  not 
undermine  the  State's  decision-making 
ability  and  should  be  allowed  to 
conform.  The  State  may  make  a 
commitment  to  regulate  or  mitigate 
emissions  from  sources  not  under  the 
Federal  agency's  control  (i.e.,  commit  to 
revise  its  SIP)  to  allow  a  Federal  action 
to  proceed  that  otherwise  would  not 
conform.  The  commitment  must  be 
made  by  the  Governor  or  Governor's 
designee  for  submitting  SIP  revisions 
and  must  provide  for  revision  of  the  SIP 
so  that  emissions  from  the  Federal 
action  would  conform  to  the  SIP 
emission  budget  in  a  time  period 
consistent  with  the  time  that  emissions 
from  a  Federal  action  would  occur. 

This  provision  could  apply,  where  the 
total  of  direct  and  indirect  emissions 
from  the  action  are  determined  by  the 
State  agency  responsible  for  the 
applicable  SIP  to  result  in  a  level  of 
emissions  which,  together  with  all  other 
emissions  in  the  nonattainment  (or 
maintenance)  area,  would  exceed  an 
emissions  budget  specified  in  the 
applicable  SIP.  In  such  cases,  the  State 
Governor  or  the  Governor's  designee  for 
submitting  SIP  actions  would  make  a 
written  commitment  to  EPA  which 
would  have  to  include  the  following: 

(1)  A  specific  schedule  for  adoption 
and  submittal  of  a  revision  to  the  SIP 
which  would  achieve  the  needed 
emissions  reductions  prior  to  the  time 
emissions  from  the  Federal  action 
would  occur; 

(2)  Identification  of  specific  measures 
for  incorporation  into  the  SIP  which 
would  result  in  a  level  of  emissions 
which,  together  with  all  other  emissions 
in  the  nonattainment  or  maintenance 
area,  would  not  exceed  any  emissions 
budget  specified  in  the  appUcable  SIP; 

(3)  A  demonstration  that  all  existing 
applicable  SIP  requirements  are  being 
implemented  in  the  area  and  for  the 
pollutants  affected  by  the  Federal 
action,  and  that  local  authority  to 
implement  additional  requirements  has 
been  fully  pursued; 

(4)  Assiu«nces  that  the  responsible 
Federal  agencies  have  required  all 


reasonable  mitigation  measures 
associated  with  their  action;  and 

(5)  Written  documentation  including 
all  air  qualitv  analyses  supporting  the 
conformity  determination. 

In  order  to  assure  that  the 
commitment  to  revise  the  SIP  is 
enforceable,  the  final  rule  also  provides 
that  where  a  Federal  agency  made  a 
conformity  determination  based  on  a 
State  commitment  under  paragraph 
(a)(5)(i)(B)  of  §  51.858.  such  a  State 
commitment  is  automatically  deemed  a 
call  for  a  SIP  revision  by  EPA  imder 
section  110(k)(5)  of  the  Act  based  on  the 
inadequacy  of  the  applicable  SIP  in  light 
of  the  positive  conformity  finding. 
Should  EPA  find  that  the  State  failed  to 
satisfy  the  commitment,  sanctions  under 
section  179  of  the  Act  would  apply  for 
failure  to  respond  to  the  SIP  call.  The 
EPA  here  determines  that  where  the 
State  commitment  is  automatically 
deemed  a  SIP  call,  the  State  must 
respond  to  that  SIP  call  within  18 
months  from  the  time  the  State 
commitment  is  made,  or  by  such  earlier 
time,  if  any,  that  the  State  commits  to 
revise  the  SIP. 

P.  EPA  and  State  Review  Role 

1.  Proposal 

The  proposal  indicated  that  the 
Federal  agency  must  give  EPA,  State 
and  local  air  agencies,  and  relevant 
Federal  agencies  a  45-day  notice  about 
the  proposed  Federal  action  and  draft 
conformity  determination,  and  notify 
these  same  agencies  within  45  days  of 
its  final  conformity  determination 
(§  51.855).  The  State  agency  is 
responsible  for  determining  if  the  total 
direct  and  indirect  emissions  from  the 
action  are  within  the  emissions  budget 
specified  in  the  applicable  SIP 
(§51.858). 

2.  Comments 

The  EPA  received  several  different 
comments  on  the  respective  roles  and 
responsibilities  for  local.  State,  and 
Federal  air  agencies.  Some  commenters 
felt  that  EPA  should  be  responsible  for 
approving  or  disapproving  all 
conformity  determinations.  Others  felt 
this  authority  should  rest  with  the  State, 
while  some  wanted  the  MPO  to  have  a 
veto  on  conformity  determinations.  A 
nxunber  of  commenters  wanted  a  lead 
agency  designated  (similar  to  that  in  the 
NEPA  process)  that  would  coordinate 
the  conformity  decision-making  process 
or  have  authority  to  make  a  conformity 
determination  in  cases  where  multiple 
Federal  agencies  were  involved  in  a 
Federal  action. 


3.  Response 

The  consultation  procedures  outlined 
in  the  proposal  requiring  consultation 
with  EPA,  State  and  local  air  agencies, 
and  relevant  Federal  agencies  are 
contained  in  the  final  rule  (§  51.855  and 
§  51.858).  The  45-day  notification 
period  was  changed  to  30  days  to  be 
consistent  with  the  public  participation 
requirements.  Section  176(c)  states  that 
each  Federal  agency  is  responsible  for 
making  its  own  conformity 
determination.  The  EPA  cannot  remove 
that  authority  from  the  Federal  agency 
and  assign  it  elsewhere,  as  suggested  by 
some  commenters. 

The  State  air  agency  does  have  an 
active  role  in  the  conformity 
determination,  however,  since  the  State 
indicates  whether  the  action  falls  within 
the  SIP  emissions  budget.  Furthermore, 
if  the  emissions  from  the  Federal 
activity  exceed  the  emissions  budget 
and  cannot  be  offset  by  other  activities 
under  the  Federal  agency's  control,  then 
the  State  agencies  have  the  option  of 
mitigating  emissions  from  sources  not 
under  Federal  control.  In  this  case, 
without  the  State  agencies'  agreement  to 
revise  the  SIP  to  include  such  mitigation 
measiues,  the  project  would  not 
conform.  Consequently,  EPA  believes 
the  consultation  procedures  described 
in  the  conformity  rule  will  ensure 
accountability  of  the  Federal  action  to 
the  State  and  EPA.  while  giving  the 
ultimate  authority  and  responsibiUty  to 
the  Federal  Agency  as  intended  by 
section  176(c). 

rV.  Discussion  of  Other  Issues  and 
Response  to  Comments 

A.  40  CFR  Part  93 

1.  Proposal 

The  part  93  provisions  apply  as  soon 
as  the  final  rule  becomes  effective.  The 
part  51  provisions  direct  States  to  revise 
their  SIPs  to  incorporate  the  conformity 
requirements  within  12  months  after 
promulgation  of  this  rule  (§  51.851(a)). 

2.  Comment 

One  commenter  recommended  that 
the  rule  provide  specific  guidance 
concerning  conformity  determinations 
in  the  absence  of  an  approved  SIP. 

3.  Response 

As  described  in  the  proposal,  the  part 
93  provisions  apply  imtil  EPA  approves 
the  conformity  SIP  revision  submitted 
by  the  State  (§  51.851(b)).  An  applicable 
SIP  is  currently  in  place  for  all  areas  and 
should  be  used  for  conformity  purposes. 
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B.  SIP  Revision— Deadline 

1.  Proposal 

Although  the  statute  specifies  that 
EPA  should  require  States  to  submit 
their  conformity  SIP  revisions  by 
November  15. 1992.  the  congressional 
intent  was  also  that  EPA  would  have 
promulgated  final  conformity  rules  by 
November  15. 1991.  In  light  of  the  delay 
in  EPA  promulgation  of  these  rules,  it  is 
now  clearly  impossible  for  States  to 
submit  conformity  SIP's  by  November 
15. 1992.  Therefore,  EPA  requires  States 
to  revise  their  SIP's  within  1  year  after 
the  date  of  publication  of  the  conformity 
rule.  This  approach  is  consistent  %vith 
the  congressional  intent  to  provide 
States  with  a  1-year  timeframe  to 
complete  their  rulemaking  once  EPA 
had  established  the  Federal  criteria  and 
procedures  for  conformity 
determinations. 

2.  Comment 

Several  commenters  supported  the  1- 
year  timeframe  as  being  consistent  with 
congressional  intent.  One  commenter 
suggested  18  months.  Another 
commenter  recommended  that  the  SIP 
revision  be  required  as  soon  as  possible 
and  that  those  revisions  should  be  due 
not  later  than  March  15, 1994.  The  EPA 
also  received  comments  requesting 
clarification  as  to  which  agency  is  to 
submit  the  SIP  revision. 

3.  Response 

The  final  rule  incorporates  a  1-year 
timeframe  since  that  represents  an 
expeditious  schedule  for  the  State 
agencies  and  since  this  timeframe  is 
consistent  with  congressional  intent, 
considering  the  actual  date  of  final 
Federal  rulemaking.  The  SEP  revision 
must  be  submitted  by  the  Governor  or 
Governor's  designee  responsible  for 
submitting  SIP  revisions.  Responsibility 
for  implementing  the  conformity  rule 
itself  should  fall  to  the  primary  agency 
responsible  for  implementing  the  SIP. 
usually  the  State  air  quality  agency. 

If  a  State  does  not  revise  its  SIP 
within  the  12  months  following  Federal 
Register  pubUcation  of  the  final  general 
conformity  rule,  then  EPA  will  make  a 
finding  of  failure  to  submit  the  revision, 
which  would  start  the  sanctions  clock. 
Since,  in  this  case,  the  State  would  not 
have  a  revised  SIP  and  also  would  not 
have  adopted  the  general  conformity 
regulation,  any  conformity 
determinations  made  prior  to  State 
adoption  and  EPA  approval  of  the  SIP 
revision  would  be  subject  to  the  Federal 
rule  and  Federal  enforceability 
procedures. 

In  addition,  the  rule  is  clarified  with 
respect  tp  application  in  areas  newly 


designated  as  nonattainment.  In  such 
cases,  the  requirement  for  the  State  SIP 
revision  by  12  months  after  publication 
of  the  general  conformity  rule  could  be 
unreasonable.  Therefore,  the  rule 
provides  that  a  State  must  revise  its  SIP 
to  include  the  general  conformity 
provisions  within  12  months  of  an 
area's  redesignation  to  nonattainment. 
The  EPA  general  conformity  rule  would 
apply  in  any  interim  period. 

C.  SIP  Revision— General  Conformity 

1.  Proposal 

As  described  in  the  proposal.  EPA 
believes  that  section  17§(c)(4)(A)  and 
(C)  of  the  Act  clearly  require  EPA  to 
promulgate  criteria  and  procedures  for 
determining  conformity  for  both  general 
and  transportation  activities  (58  FR 
13838)  and  to  reouire  States  to  submit 
SIP  revisions  including  conformity 
criteria  and  procedures  for  both  types  of 
activities. 

2.  Comment 

Certain  commenters  disagreed  with 
EPA's  interpretation  of  section  176(c)(4) 
of  the  Act.  arguing  that  SIP  revisions 
should  be  required  only  for 
transportation  activities.  However,  no 
new  information  was  provided  by  the 
commenters. 

3.  Response 

For  the  reasons  described  in  full  in 
the  proposal.  EPA  continues  to  believe 
that  a  SIP  revision  is  required  for 
general  conformity  by  section 
176(c)(4)(C)  of  the  Act. 

D.  Federal  Actions— \fiscellaneous 

1.  Proposal 

The  description  of  a  "Federal  action" 
is  set  out  in  the  preamble  (58  FR  13838) 
and  in  the  regulatory  portion 
(definitions)  of  the  proposal  notice. 

2.  Comment 

One  commenter  requested  EPA  to 
clarify  that  a  renewal  of  an  existing 
permit  or  approval  does  not  give  rise  to 
a  new  conformity  requirement, 
assuming  the  renewal  does  not 
materially  alter  the  type  or  amount  of 
emissions  associated  with  the  originally 
permitted  activity. 

Some  commenters  requested  that  the 
NPDES  actions  should  all  be  required  to 
undergo  a  conformity  analysis  and 
others  supported  the  proposal  which 
calls  for  a  conformity  analysis  where  it 
is  an  EPA-issued  NPDES  permit,  but  not 
where  it  is  a  State-issued  permit  under 
a  delegated  NPDES  program. 

One  commenter  stated  that  Federal 
actions  should  include  certain  actions 


taken  by  State  or  regional  non-Federal 
agencies. 

3.  Response 

As  described  in  section  III.G.,  the 
definition  of  "Federal  action"  in  the 
final  rule  is  changed  from  the 
description  in  the  proposal  notice  (58 
FR  13838)  in  order  to  clarify  its 
meaning.  The  following  responses  cover 
additional  concerns  regarding  this  term 

VVhile  section  176(c)(2)  of  the  Act  may 
be  interpreted  to  impose  certain 
obligations  on  non-Federal  actions 
under  the  transportation  conformity 
provisions,  the  same  interpretation  does 
not  apply  for  general  conformity  (such 
as  State-issued  NPDES  permits)  smce 
the  relevant  statutory  language  is 
different. 

Section  176(c)(1)  does  not  impose  any 
obligations  on  non-Federal  parties  other 
than  MPO's.  Thus.  EPA  cannot  require 
non-Federal  actions  to  make  conformity 
determinations  under  the  general 
conformity  rule.  Where  a  State  is  taking 
an  independent  action  without  Federal 
support,  even  under  an  EPA  approved 
program  such  as  a  State  NPDES 
program,  there  is  no  Federal  action 
subject  to  these  rules.  On  the  other 
hand,  where  a  Federal  agency  delegates 
its  responsibility  to  take  certain  actions 
to  a  State  or  local  agency,  as  in  the  case 
of  certain  block  grants  under  Housing 
and  Urban  Development  programs  or 
Federal  NPDES  programs,  the  action 
remains  a  Federal  action  and  the  State 
must  make  a  conformity  determination 
on  the  Federal  agency's  behalf 

The  EPA  agrees  that  permit  renewal 
actions  or  any  action  that  does  not 
increase  emissions,  would  be  exempt 
from  the  conformity  rule  and  is  so 
stipulated  in  §  51.853(c)(2)(ii). 

E.  Applicable  Implementation  Plan 

1.  Proposal 

"Apphcable  implementation  plan"  is 
defined  as  the  most  recent  EPA- 
approved  or  promulgated  SIP  (58  FR 
13849). 

2.  Comment 

The  EPA  received  comments 
suggesting  that  the  conformity 
determinations  should  be  based  on  the 
most  recent  SIP  revisions  submitted  by 
the  State,  even  if  EPA  has  not  approved 
them,  until  such  revisions  are 
superseded  by  a  more  recent  State 
submittal  or  by  a  Federal 
implementation  plan  (FIP);  basing  • 
conformity  determinations  on  outdated 
and  inadequate  SIP's  is  "very 
unproductive."  Other  comments 
suggested  that  actions  in  regions  that  do 
not  have  an  approved  SIP  should  be 
exempt  6t)m  conformity. 
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Certain  commenters  noted  that 
Congress  included  explicit  interim 
conformity  requirements  for 
transportation  plans,  programs  and 
projects,  but  provided  no  comparable 
language  for  other  Federal  actions. 
These  commenters  suggested  that, 
absent  a  newly-revised  SIP.  it  is  not 
possible  for  a  Federal  agency  to  assess 
conformity  or  whether  the  project  will 
delay  timely  attainment  of  any  standard 
or  other  milestones. 

3.  Response 

The  language  of  section  176(c)  refers 
to  conformity  "to  an  implementation 
plan  approved  or  promulgated  under 
section  110."  The  plain  language  of  the 
statute  does  not  allow  the  flexibility 
suggested  by  the  commenter. 

The  applicable  SIP  is  updated  by  the 
State  as  necessary  to  meet  the  Act 
requirements.  In  addition,  EPA  takes 
action  to  approve,  disapprove,  or 
promulgate  revisions  to  the  SIP.  While 
portions  of  an  applicable  SIP  might  be 
disapproved  in  certain  areas  of  the 
country,  the  approved  portion  that 
remains  constitutes  the  applicable  SIP: 
i.e..  an  appUcable  SIP  exists  in  all 
regions  upon  which  to  determine 
conformity.  Section  llO(n)  of  the 
amended  Act  preserves  the  applicability 
of  previously  approved  SIP's.  Prior  to 
the  newly-revised  SIP.  there  might  not 
be  any  SEP  milestones  to  consider, 
simplifying  the  conformity 
determination. 

Unlike  the  transportation  conformity 
rule  which  primarily  relies  on  the  SIP 
emissions  budget,  the  general 
conformity  rule  provides  several  means 
to  determine  conformity,  some  of  which 
do  not  require  a  newly-revised  SIP  (i.e., 
post-1990)  and  accompanying 
attainment  demonstration,  milestones 
and  emissions  budget.  As  described  in 
§  51.858  of  the  proposal,  general 
conformity  can  be  demonstrated  by  air 
quality  modeling,  obtaining  emissions 
offsets,  or  determining  that  the  action 
does  not  increase  emissions  with 
respect  to  the  baseline  emissions.  Thus, 
the  obligation  to  determine  that  Federal 
actions  will  not  cause  or  contribute  to 
NAAQS  violations  under  section 
176(c)(1)(B)  applies  even  where  recent 
SIP  revisions  have  not  been  submitted 
or  approved. 

F.  Increase  the  Frequency  or  Severity 

1 .  Proposal 

"Increase  the  frequency  or  severity" 
means  to  cause  a  location  or  region  to 
exceed  a  standard  more  often  or  to  cause 
a  violation  at  a  greater  concentration.  "A 
greater  concentration"  could  be  taken  to 
mean  any  value  numerically  greater 


than  previously  existed.  In  the  case  of 
monitored  ozone  data,  measurements 
are  made  in  parts  per  million  to  only 
two  significant  figures.  In  the  case  of 
modeled  data,  if  results  are  reported  to 
three  significant  figures,  then  a 
difference  in  the  Lhird  significant  figure 
is  considered  to  be  a  difference  for 
purposes  of  conformity  determinations. 

2.  Comment 

A  commenter  stated  that,  given  the 
limitations  of  current  air  quality  models, 
it  seems  unrealistic  to  deal  with  such  a 
level  of  significance  in  considering 
"increases  in  t]ie  frequency  or  severity" 
of  existing  air  quality  violations. 
Another  commenter  stated  that  it  will  be 
virtually  impossible  to  meet  this 
requirement. 

3.  Response 

The  distinction  between  significant 
figures  in  measured  and  modeled 
numbers  is  made  in  order  to  be 
consistent  with  current  EPA  guidance 
for  interpretation  of  measured  and 
modeled  air  quality  data.  Since 
emissions  in  nonattainment  areas  are 
generally  decreasing,  the  ambient 
concentrations  should  also  be 
decreasing.  Thus,  it  would  not  be 
impossible  to  show  an  action  does  not 
increase  the  frequency  or  severity  of 
existing  air  quahty  violations. 

G.  Maintenance  Area 

1.  Proposal 

Maintenance  area  means  an  area  with 
a  maintenance  plan  approved  under 
section  175A  of  the  Act  (§51.852). 

2.  Comment 

The  EPA  received  comments  asking 
for  clarification  of  the  definition, 
specifically  wanting  to  know  if  this 
definition  includes  all  maintenance 
areas  as  designated  under  both  the  1977 
and  1990  amendments  to  the  Act. 

3.  Response 

The  definition  includes  only  those 
areas  that  were  redesignated  from 
nonattainment  to  attainment  (i.e., 
maintenance  areas)  after  the  1990 
amendments  to  the  Act. 

H.  Offsets 

1.  Proposal 

The  proposal  refers  to  emission  offsets 
in  §51.858. 

2.  Comment 

One  commenter  requested  EPA  to 
clarify  that  offsets  must  go  beyond  those 
reductions  necessary  for  attainment  of 
the  NAAQS. 


3.  Response 

Emission  offsets  are  an  integral  part  of 
the  air  program,  especially  within  the 
NSR  program.  The  final  conformity  rule 
includes  a  definition  of  offsets  which  is 
consistent  with  EPA  guidance  regarding 
the  use  and  restrictions  for  offsets.  This 
definition  is  intended  to  assure  that 
offsets  within  the  air  programs  are 
calculated  and  credited  consistently  and 
that  the  term  is  used  the  same  in  the 
conformity  rules  as  in  the  EPA  NSR 
program.  All  offsets  must,  therefore,  be 
quantifiable,  consistent  with  the 
applicable  SIP  attainment  and  RFP 
demonstrations,  surplus  to  reductions 
required  by.  and  credited  to,  other 
applicable  SIP  provisions,  enforceable  at 
both  the  State  and  Federal  levels,  and 
permanent  within  the  timeframe 
specified  by  the  program. 

/.  Definitions — Miscellaneous 

1.  Proposal 

Certain  terms  described  below  were 
not  defined  in  the  proposal. 

2.  Comment 

The  EPA  received  general  comments 
requesting  the  rule  to  be  clear. 

3.  Response 

The  EPA  added  or  removed 
definitions  of  the  following  terms  in  the 
rule  in  order  to  clarify  the  requirements: 

(1)  "Administrator  '  was  deleted  since 
the  term  is  not  used  in  the  rule. 

(2)  In  the  definition  of  "Applicable 
SIP,"  the  sentence  in  the  proposal 
referring  to  maintenance  plans  does  not 
appear  in  the  final  rule  because  it  does 
not  change  the  meaning  of  the  definition 
and  "maintenance  plan"  is  defined 
elsewhere  in  the  rule. 

(3)  The  definition  of  "Milestone"  is 
clarified  with  respect  to  PM-10  by 
referencing  section  189(c)(1)  of  the  Act. 

(4)  The  definition  of  "Metropolitan 
Planning  Organization"  is  revised  to  be 
consistent  with  the  definition  in  the 
transportation  conformity  rule. 

(5)  "Nonattainment  Area"  is  clarified 
to  refer  to  areas  designated  as 
nonattainment  under  section  107. 

/.  Conformity  Determination 

1.  Proposal 

In  some  cases,  multiple  Federal 
agencies  may  need  to  make  a  conformity 
determination  for  a  related  project.  A 
Federal  agency  may  either  conduct  its 
own  conformity  air  quality  analysis  or 
adopt  the  analysis  of  another  agency,  for 
example,  the  lead  NEPA  agency.  A 
Federal  agency  must  always  make  its 
own  conformity  determination. 
Allowing  each  Federal  agency  with 
responsibility  for  making  a  conformity 
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detennination  to  develop  its  own 
analysis  or  adopt  that  of  another  Federal 
agency,  gives  flexibility  to  the  Federal 
agency  and  fulfills  the  agency's 
responsibility  for  making  a  conformity 
determination.  A  Federal  agency  retains 
the  ability  to  conduct  its  own  air 
analysis  or  use  that  of  another  Federal 
agency  and  make  its  own  conformity 
decision.  If  an  agency,  due  to  one  of  its 
analyses,  determines  that  the  project 
does  not  conform,  then  it  may  not  make 
a  positive  conformity  determination.  If 
there  are  differing  conformity 
determinations  for  a  Federal  action  by 
several  Federal  agencies  involved,  the 
respective  agencies  would  have  to 
reconcile  their  differences  before  the 
entire  project  could  proceed. 

If  another  Federal  agency  disagrees 
with  a  Federal  agency's  conformity 
determination,  but  does  not  itself  have 
jurisdiction  for  the  Federal  action,  then 
the  Federal  agency  should  provide 
written  comments  to  the  Federal  agency 
with  jurisdiction.  The  Federal  agency 
with  jurisdiction  is  required  to  consider 
the  comments  of  other  interested 
agencies  under  the  proposed  rules. 

2.  Comments 

A  number  of  commenters  supported 
the  procedures  outlined  In  the  proposal. 
One  commenter  suggested  that  the 
general  conformity  rule  use  the  same 
interagency  coordination  procedures  as 
those  in  the  new  transportation  statute. 
Some  commentere  fielt  that  a  lead 
agency,  similar  to  that  used  in  NEPA. 
should  have  responsibility  for  the 
conformity  determination;  one 
commenter  suggested  the  lead  agency 
should  be  the  one  with  continuing 
authority  over  the  project. 

3.  Response 

The  final  rule  requires  that  each 
Federal  agency  be  responsible  for 
making  its  own  conformity 
determination  as  described  in  S  51.854. 
The  rationale  for  this  is  explained  in  the 
response  to  comments  on  5ie  EPA  and 
State  review  roles.  Because  section 
176(c)  indicates  that  each  Federal 
agency  is  responsible  for  making  its  own 
conformity  determination,  EPA  cannot 
remove  that  authority  from  the  Federal 
agency  and  assign  it  elsewhere. 
Although  the  jgeneral  conformity  rule 
does  not  specifically  identify  a  lead 
agency,  coordination  of  conformity 
determinations  will  be  necessary 
because  all  Federal  agencies  with 
jurisdiction  over  the  project  will  have  to 
make  a  positive  conformity  finding  for 
the  project  to  proceed.  Therefore, 
differences  among  Federal  agencies  will 
have  to  be  resolved  through 
consultation  among  those  agencies.  The 


EPA  is  not  mandating  formalized 
consultation  and  dispute  resolution 
procedures,  but  rather  leaves  this  to  the 
discretion  of  the  Federal  agencies 
involved  to  allow  for  greater  flexibility. 
K.  Air  Quality  Related  Values  (AQRV's) 
1.  Proposal 

The  proposal  did  not  specifically 
address  AQRV's. 


2.  Comment 

One  commenter  stated  that 
conformity  should  be  applied  broadly, 
so  that  Federal  actions  will  not 
adversely  affect  the  AQRV's  of  protected 
Federal  lands. 

3.  Response 

To  the  degree  that  a  SIP  includes 
requirements  related  to  AQRV's.  a 
Federal  action  would  need  to  conform 
to  those  SIP  provisions.  The  EPA 
believes  that  section  176(c)  of  the  Act  is 
intended  to  protect  the  NAAQS  and  the 
SIP.  Section  176(c)(1)(A)  and  (B)  define 
conformity,  and  do  not  include 
reference  to  any  parameters  beyond  SIP 
requirements  and  NAAQS.  Thus,  the 
conformity  rule  does  not  require  the 
conformity  analysis  to  cover  values 
other  than  the  NAAQS,  unless  they  are 
specifically  contained  in  the  SIP.  For 
example,  if  a  SIP  contains  PSD 
requirements,  a  Federal  action  must 
conform  to  those  requirements  to  the 
extent  they  apply;  in  general,  actions 
subject  to  PSD  would  not  need  a 
conformity  analysis  since  the  stationary 
source  emissions  would  be  exempt 
under  §  51.853(c)(1)  or  §  51.853(b)(1) 
and  any  vehicle  emissions  associated 
writh  the  action  would  not  usually  be 
subject  to  the  PSD  requirements. 

L.  Frequency  of  Conformity 
Determinations 

1.  Proposal 

A  conformity  determination  expires  if 
the  action  is  not  taken  in  a  reasonable 
time  period  (58  FR  13844).  The  EPA 
believes  that  conformity  determinations 
should  not  be  valid  indefinitely,  since 
the  environment  surrounding  the 
proposed  action  will  change  over  time. 

The  EPA  proposed  that  the 
conformity  status  of  a  general  Federal 
action  automatically  lapses  5  years  from 
the  date  of  the  initial  determination  if 
the  Federal  action  has  not  been 
completed  or  if  a  continuous  program 
has  not  been  commenced  to  implement 
that  Federal  action  in  a  reasonable  time. 
"Commenced"  as  used  here  has  the 
same  general  meaning  as  used  in  the 
PSp  program  (40  CFR  51.166). 


2.  Comment 

The  EPA  received  comments  both 
supporting  and  criticizing  the  5-year 
period  and  other  comments  suggesting  a 
3-year  period  to  be  consistent  witii  the 
transportation  rule.  One  commenter 
suggested  that  a  "continuous  program" 
of  on-site  construction  includes  design 
and  engineering  work. 

3.  Response 

The  5-year  time&^me  for  conformity 
determinations,  as  described  in  the 
NPR,  is  contained  in  the  final  rule.  The 
3-year  timeframe  for  the  transportation 
conformity  rule  is  specified  in  section 
176(c)(4)(B)(ii)  of  the  Act.  However, 
there  is  no  similar  specification  in 
section  176(c)  for  the  frequency  of 
general  conformity  determinations. 
After  extensive  consultation  with  the 
Federal  agencies  and  review  of  the 
comments.  EPA  has  decided  to  keep  the 
5-year  renewal  timeframe  for  general 
conformity  decisions  because  it  is 
consistent  with  the  renewal  fi^quency 
of  NEPA  decisions  rather  than  the  3- 
year  timeframe  required  for 
transportation  conformity.  Consistency 
with  NEPA  is  important  in  order  to 
allow  Federal  agencies  to  incorporate 
the  new  conformity  procedures  within 
their  existing  NEPA  procedures.  Most 
general  conformity  actions  also  need 
NEPA  analyses,  but  would  not  need 
transportation  conformity  decisions. 
The  EPA  agrees  that  a  continuous 
program  of  on-site  construction  may 
include  design  and  engineering  woric. 
Where  on-site  construction  has  been 
commenced  and  meaningful  design  and 
engineering  woik  is  continuing,  this 
represents  the  kind  of  commitinent  to  an 
action  which  should  not  be  jeopardized 
by  expiration  of  a  previous  conformity 
detennination. 

The  rule  is  clarified  in  §  51.857(a)  to 
refer  to  the  "date  a  final  conformity 
determination  is  reported  under 
§  51.855."  This  replaces  the  phrase  the 
"date  of  the  initial  conformity 
determination"  since  it  is  clearer.  The 
rule  is  also  clarified  in  §  51.857(b)  to 
replace  the  vague  phrase  "the  scope  of 
the  project"  with  "the'scope  of  the  final 
conformity  detennination  reported 
under  §  51.855."  The  final  rule  also 
contains  a  provision  in  §  51.857(c) 
which  clarifies  that  actions  which  are 
taken  subsequent  to  a  conformity 
determination  must  be  consistent  with 
the  basis  of  that  determination. 

M.  Tiering 

1.  Proposal 

The  EPA  proposed  that  Federal 
agencies  could  use  the  concept  of  tiering 
and  analyze  actions  in  a  staged  manner 
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(§  51.858,  paragraph  (d)).  Tiering  would 
not  be  acceptable  for  purposes  of 
determining  applicability  (§  51.853), 
however,  since  that  approach  might 
have  undermined  the  rule  if  agencies 
chose  to  narrowly  define  their  actions  as 
separate  activities  for  purposes  of 
determining  applicability. 

2.  Comments 

A  few  commenters  supported  the  use 
of  tiering  for  conformity  decisions  and 
pointed  out  that  it  gives  the  Federal 
agency  needed  flexibihty  in  planning. 
Many  other  commenters  were  opposed 
to  conditioning  long-term  conformity 
decisions.  Some  opposed  tiering 
because  conditional  findings  create 
uncertainty,  making  it  difficult  for 
developers  and  lenders  to  justify 
investment  in  long-term  projects.  Others 
were  against  it  because  they  felt  it  could 
result  in  a  misleading  conclusion  that  a 
meaningful  analytical  judgment  has 
been  made  and  that  it  would  invite 
conflict  between  investment-backed 
expectations  and  the  protection  of 
public  health. 

3.  Response 

The  EPA  agrees  with  the  commenters 
who  stated  that  tiering  would  create  too 
much  uncertainty  in  the  conformity 
determination  process.  Furthermore,  it 
was  thought  that  tiering  could  cause  the 
segmentation  of  projects  for  conformity 
analyses,  which  might  provide  an 
inaccurate  estimate  of  overall  emissions. 
The  segmentation  of  projects  for 
conformity  analyses  when  emissions  are 
reasonably  foreseeable  is  not  permitted 
by  this  rule.  Thus,  the  tiering  provision 
is  not  included  in  the  final  rule.  A  full 
conformity  determination  on  all  aspects 
of  an  activity  must  be  completed  before 
any  portion  of  the  activity  is 
commenced. 

JV.  Applicability— Regionally  Significant 
Actions 

1.  Proposal 

The  EPA  proposed  the  concept  of 
"regionally  significant  actions,"  to 
capture  those  actions  that  fall  below  the 
de  minimis  emission  levels,  but  have 
the  potential  to  impact  the  air  quality  of 
a  region.  When  the  emissions  impact 
from  a  Federal  action  does  not  exceed 
the  tons  per  year  cutoff  for  a  Federal 
action  otherwise  requiring  a  conformity 
determination,  but  the  total  direct  and 
indirect  emissions  from  the  Federal 
action  represent  10  percent  or  more  of 
a  nonattainment  area's  total  emissions 
for  that  pollutant,  the  action  is  defined 
by  the  proposed  regulations  as  a 
regionally  significant  action  and  must 


go  through  a  full  conformity  analysis 
(§  51.853(g)). 

2.  Comment 

Many  commenters  supported  the 
concept  of  regionally  significant  actions 
and  believed  that  conformity 
determinations  should  be  required  for 
them.  However,  there  was  diverse 
opinion  on  the  most  appropriate  level  to 
define  a  regionally  significant  action; 
some  commenters  felt  10  percent  of  a 
nonattainment  area's  emissions  for  a 
pollutant  to  be  too  high,  while  others 
felt  it  was  too  low.  However,  no 
commenters  provided  specific 
documentation  to  support  a  different 
number.  There  were  also  some 
commenters  who  felt  the  entire  concept 
of  regional  significance  to  be 
inappropriate  and  that  the  de  minimis 
cut-offs  should  suffice  for  conformity 
applicability  requirements. 

3.  Response 

EPA  is  maintaining  the  requirement  of 
conformity  determinations  for 
regionally  significant  actions  in  the  final 
rule  as  defined  in  §  51.853  of  the  NPR. 
The  rationale  is  explained  in  the 
preamble  to  the  NPR  (58  FR 13842).  The 
EPA  specifically  invited  comments  and 
documentation  on  whether  10  percent 
was  an  appropriate  significance  level  or 
whether  some  other  percentage  should 
be  set.  In  view  of  the  fact  that 
documentation  for  more  appropriate 
significance  levels  was  not  provided  by 
the  commenters,  the  10  percent  level  of 
significance  is  used.  In  addition,  the 
rule  is  clarified  to  indicate  that  the 
requirements  of  §§  51.850  and  51.855 
through  51.860  apply  to  regionally 
significant  actions. 

0.  Applicability— NAAQS  Precursors 

1.  Proposal 

The  PM-10  precursor  pollutants 
should  be  included  in  the  conformity 
analyses  where  the  applicable  SIP's 
control  strategy  requires  reductions  in 
such  precursor  pollutants.  For  ozone, 
emissions  of  NOx  and  V(X;  must  be 
considered  for  purposes  of  both 
applicability  and  analysis.  However, 
where  an  area  received  an  exemption 
from  NOx  requirements  under  section 
182(f)  of  the  Act  or  the  control  strategy 
in  the  approved  maintenance  plan  does 
not  include  NOx  control  measures,  only 
VOC  emissions  need  to  be  considered 
(58  FR  13847). 

2.  Comment 

Commenters  indicated  that  analysis  of 
PM-10  preairsors  should  be  required  to 
satisfy  the  provision  of  section 
176(c)(l)(B)(i)  that  Federal  activities 
must  not  contribute  to  any  new 


violation  of  any  standard  in  any  area. 
Another  commenter  indicated  that  the 
rule  should  consider  the  regional  impact 
of  NOx  emissions  compared  to  VOC 
emissions. 

3.  Response 

Section  189(e)  of  the  Act  provides  that 
applicable  control  requirements  under 
PM-10  nonattainment  area  SIP's  in 
effect  for  major  stationary  sources  of 
PM-10  are  also  applicable  to  major 
stationary  sources  of  PM-10  precursors, 
except  where  EPA  determines  that  the 
sources  of  PM-10  precursors  do  not 
contribute  significantly  to  PM-10  levels 
which  exceed  the  PM-10  NAAQS  in  the 
area.  Consistent  with  this  evidence  of 
congressional  intent,  the  final 
conformity  rule  requires  the  inclusion  of 
PM-10  precursors  in  conformity 
analyses  where  they  are  a  significant 
contributor  to  the  PM-10  levels  in  the 
PM-10  nonattainment  area  SIP.  The 
significant  contribution  may  be  from 
major  stationary  sources  as  well  as  other 
types  of  sources. 

In  contrast,  the  Act  specifically 
requires  reductions  in  emissions  of  both 
NOx  and  VOC  to  meet  the  ozone 
standard.  Only  where  there  is  a 
demonstration  consistent  with  the 
requirements  of  section  182(f)  and  EPA 
approves  the  demonstration  are  the  NOx 
reductions  not  required.  Thus,  the 
conformity  rule  provides  for  the 
consideration  of  the  regional  impact  of 
NOx  emissions  in  ozone  nonattainment 
and  maintenance  areas,  as  described  in 
the  proposal. 

The  final  rule  includes  a  definition  of 
the  phrase  "precursors  of  a  criteria 
pollutant."  "This  definition  incorporates 
the  concerns  described  above.  A 
definition  of  "total  of  direct  and  indirect 
emissions"  is  added  to  the  final  rule,  as 
discussed  elsewhere  in  this  preamble, 
and  includes  the  phrase  "emissions  of 
precursors  of  criteria  pollutants"  in 
order  to  incorporate  this  concept  into 
the  final  rule. 

P.  Attainment  Demonstration 

1.  Proposal 

Paragraph  (a)(1)  of  §  51.858  provides 
that  a  Federal  action  conforms  if 
emissions  from  the  action  are 
"specifically  identified  and  accounted 
for"  in  the  applicable  SIP's  attainment 
or  maintenance  demonstration. 

2.  Comment 

A  commenter  suggested  that  a  Federal 
action  should  be  determined  to  conform 
where  the  total  emissions  firom  the 
Federal  action  are  "consistent  with"  the 
projected  levels  of  emissions  inventory 
forecasts  in  the  applicable  SIP 
attainment  demonstration. 
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3.  Response 

The  EPA  believes  that  the  language 
proposed  in  §  51.858(a)(1)  is 
appropriate.  Specificity  is  needed  in 
order  to  avoid  letting  this  provision 
become  a  significant  loophole,  open  to 
varying  interpretations.  On  the  other 
hand,  the  emissions  budget  provision  in 
§  51.858(a)(5)(i)  provides  a  mechanism 
similar  to  that  suggested  by  the 
commenter. 

Q.  Transportation  Conformity 

1.  Proposal 

Section  51.858(a)(5)(ii)  provides  that  a 
Federal  action  that  is  specifically 
included  in  a  conforming  transportation 
plan,  would  be  determined  to  conform. 

2.  Comment 

One  commenter  stated  that  the  MPO 
should  be  involved  in  determining 
when  a  project  is  specifically  included 
in  a  transportation  plan. 

3.  Response 

The  final  rule  is  clarified  to  indicate 
that  the  MPO  must  determine  that  an 
action  is  "specifically  included"  in  a 
conforming  plan  since  the  MPO  is  likely 
to  be  better  qualified  to  make  that 
interpretation  than  the  Federal  agency 
making  the  conformity  determination. 
The  rule  is  also  clarified  to  state  that  a 
conforming  plan  refers  to  a 
transportation  plan  and  transportation 
improvement  program  which  have  been 
found  to  conform  under  40  CFR  part  51 
or  part  93. 

R.  Baseline  Emissions 

1.  Proposal 

Where  EPA  has  not  approved  a 
revision  to  the  relevant  SIP  attainment 
or  maintenance  demonstration  since 
1990.  a  Federal  action  may  be 
determined  to  conform  if  emissions 
from  the  action  do  not  increase 
emissions  with  respect  to  the  baseline 
emissions  (paragraph  (d)  of  §  51.858). 

2.  Comment 

A  commenter  suggested  that  the  rule 
or  preamble  should  clarify  that  Federal 
agencies  may  use  the  latest  emissions 
inventory  available  from  State  and  local 
agencies  in  gauging  the  baseline. 
Further,  conformity  determinations 
based  on  such  inventories  should 
remain  valid,  and  not  be  re-analyzed 
when  a  new  inventory  is  complete. 

Another  commenter  stated  fliat  it  is 
not  appropriate  for  areas  which  were 
designated  nonattainment  before  the 
1990  amendments  to  the  Act  to  use  a 
year  before  1990  as  the  baseline.  Such 
areas  are  required  to  submit  1990 
emission,  inventories.  For  areas 


designated  nonattainment  after  the  1990 
amendments  to  the  Act,  the  approach  to 
establishing  baselines  in  the  proposal 
may  be  appropriate. 

One  commenter  pointed  out  that 
using  1990  as  a  baseline  is  inappropriate 
in  many  cases  since  many  Federal 
actions  related  to  the  mihtary  took  place 
at  the  time  of  Desert  Storm.  As  an 
alternative  they  suggest  the  rule  allow 
use  of  a  baseline  established  from  the 
highest  estimated  emissions  over  a  3- 
year  period  fi-om  1989-91.  Regarding 
military  base  closure  actions,  one 
commenter  stated  that  the  baseline 
emissions  should  be  the  preclosure 
announcement  baseline  operating 
conditions.  This  approach  does  not  alter 
the  emissions  budget  that  would  have 
existed  if  a  base  continued  to  operate. 
Such  emissions  were  contained  in  the 
existing  and  future  emissions  inventory 
numbers  being  used  by  the  South  Coast 
Air  Quality  Management  District  in  its 
1989  air  quality  plan.  This  should  be  the 
emissions  budget  used  to  make  the 
conformity  determination  for  that 
District. 

The  EPA  also  received  a  comment 
stating  that  if  1990  emissions  inventory 
levels  are  used  as  a  baseline,  it  is 
important  that  some  type  of  "credit"  be 
given  to  a  Federal  agency  that  is 
required  to  make  a  conformity 
determination  with  respect  to  an  airport 
related  improvement  or  modification 
project  at  an  airport  that  has  already 
implemented  significant  emission 
reduction  measures  prior  to  1990.  This 
credit  could  be  made  by  increasing  the 
de  minimis  amount  for  certain  airport 
actions. 

Several  commenters  requested 
clarification  on  how  to  calculate  the 
baseline  emissions.  One  commenter 
recommended  that  the  comparison 
should  be  between  the  "action"  versus 
"no  action"  and  not  between  the 
"action"  and  "1990  base." 

3.  Response 

The  baseline  calculation  is  discussed 
in  the  proposal  (58  FR  13846)  and 
specifies  calendar  year  1990  or  an 
alternate  time  period,  consistent  with 
the  time  period  used  to  designate  or 
classify  the  area  in  40  CFR  part  81.  Use 
of  the  "latest  emission  inventory" 
should,  in  many  cases,  coincide  with 
use  of  the  1990  inventory  since  the  1990 
amendments  to  the  Act  required  all 
ozone  nonattainment  areas  to  develop  a 
1990  inventory.  For  PM-10.  the  Act  also 
required  an  emissions  inventory.  But. 
for  the  initial  PM-10  areas  designated 
nonattainment  as  of  enactment,  the 
inventories  are  generally  for  1  of  the 
calendar  years  in  the  mid-  to  late- 1 980 's. 


The  approach  in  the  final  rule  uses 
1990.  which  is  the  baseline  year 
specified  in  the  Act  from  which  to 
measure  progress  toward  attainment,  the 
PM-10  emissions  inventory  years  (not 
specifically  included  in  the  proposed 
rule),  or  the  designation/classification 
time  period,  which  is  represeitative  of 
emission  levels  that  must  be  reduced  in 
order  to  provide  for  attainment  Use  of 
more  recent  emissions  inventories  may 
not  be  appropriate  since  such 
inventories  might  not  be  representative 
of  the  full  extent  of  the  emissions 
associated  with  the  air  quality  problem. 
The  EPA  sees  no  basis  for  the  rule  to 
select  certain  activities  for  "credit"  due 
to  previously  implemented  emission 
reduction  measures,  whether  at  airports 
or  military  bases.  Such  decisions  reside 
with  the  State  when  the  control  strategy 
and  emissions  budget  are  developed. 
Since  the  final  rule  allows  use  of  the 
years  other  than  1990  where 
appropriate,  it  could,  in  effect,  provide 
some  of  the  "credit"  the  commenter  is 
suggesting  in  some  cases. 

As  described  in  the  proposal,  baseline 
emissions  are  defined  as  the  total  of 
direct  and  indirect  emissions  that  are 
estimated  to  have  occurred  during 
calendar  year  1990  or  an  alternate 
period  based  on  the  classification  or 
designation  as  promulgated  in  40  CFR 
part  81.  The  proposed  rule  intended  to 
provide  for  a  positive  conformity 
determination  if  the  future  use  of  the 
area  resulted  in  equal  or  less  emissions. 
However,  the  proposal  did  not  take  into 
account  that  any  motor  vehicle  emission 
activities  occurring  in  the  baseline  year 
would,  in  fact,  emit  less  in  the  future 
year  scenario  (at  the  same,  historic 
activity  levels)  due  only  to  improved 
emissions  controls  in  newer  vehicles. 
Thus,  the  proposed  rule  was  skewed  in 
a  manner  that  unjustifiably  could 
appear  to  allow  future  actions  to 
conform.  Therefore,  §51.858(a)(5)(iv)(B) 
of  the  final  rule  is  revised  to  focus  on 
the  baseline  activity  levels  rather  than 
the  baseline  emissions  and  the  emission 
calculations  must  use  emission  factors 
appropriate  to  the  future  years  analyzed. 
In  other  words,  the  rule  specifies  a 
"build/no  build"  test,  not  a  "build/ 
1990"  test. 

S.  Annual  Reductions 

1.  Proposal 

Paragraph  (c)  of  §  51.858  of  the 
proposal  states  that  a  Federal  action 
may  not  be  determined  to  conform 
•unless  emissions  fi-ora  the  action  are 
consistent  with  all  relevant 
requirements  and  milestones  contained 
in  the  applicable  SIP.  such  as  elements 
identified  as  part  of  the  RFP  schedules. 
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2.  Comment 

The  EPA  received  comments 
suggesting  that  the  rules  should  require 
Federal  activities  to  be  consistent  with 
the  RFP  requirements  of  the  Act  and 
with  expeditious  attainment  of  the 
NAAQS.  Thus,  the  general  conformity 
rules  should  be  amended  to  require 
Federal  agencies  to  demonstrate  that 
their  activities  are  achieving  annual 
reductions  in  emissions  and  are 
consistent  with  State  efforts  to  achieve 
attainment  as  expeditiously  as 
practicable. 

A  commenter  noted  that  the  proposed 
rule  would  allow  Federal  agencies  to 
satisfy  the  conformity  provision  by 
merely  offsetting  predicted  emission 
increases  from  a  project  on  a  1:1  basis. 
The  commenter  suggested  that  the  rule 
should  be  modified  to  specify  that  a 
Federal  action  only  conforms  if  the 
action  is  contributing  to  the  required 
annual  reductions  in  emissions  and  is 
consistent  with  State  efforts  to  achieve 
attainment  as  expeditiously  as 
practicable. 

Another  commenter  noted  that 
emissions  budgets  set  in  the  SIP  are 
supposed  to  accommodate  growth. 


3.  Response 

The  EPA  believes  that,  for  the  general 
conformity,  the  provisions  in  paragraph 
(c)  of  §  51.858  meet  the  section  176(c) 
Act  requirements  for  RFP  and  other 
milestones  and  that  additional  language 
concerning  attainment  as  expeditiously 
as  practicable  would  not  substantively 
alter  these  requirements.  A  State  has 
considerable  discretion  to  select  a 
strategy  to  meet  the  RFP  requirements. 
Neither  the  Act  RFP  requirements  nor 
the  Act  general  conformity  requirements 
specify  that  each  individual  Federal 
action  contribute  proportionately  to 
emission  reductions.  Instead,  the  Act 
generally  allows  a  State  to  choose  a 
strategy  that  might  achieve  greater 
reductions  at  certain  sources  and  lesser 
or  no  reductions  at  other  sources,  and 
which  may  provide  for  growth  in  certain 
areas.  The  transportation  conformity 
rule,  in  contrast  to  the  general 
conformity  rule,  reflects  specific 
provisions  of  section  176(c)  of  the  Act 
regarding  specified  required  emission 
reductions  from  transportation 
activities.  Consequently,  so  long  as 
general  Federal  actions  meet  the 


requirements  of  the  general  conformity 
rule,  EPA  believes  that  such  activities 
would  be  consistent  with  the  SIP,  RFP, 
and  attainment  demonstrations  and  that 
every  general  Federal  action  is  not 
required  by  the  Act  to  result  in  an 
emissions  decrease. 

r.  Summary  of  Criteria  for  Determining 
Conformity 

1.  Proposal 

The  proposal  contained  a  narrative 
description  of  the  §51.858  requirements 
for  making  conformity  determinations. 

2.  Comment 

Some  commenters  requested  EPA  to 
include  in  the  final  rule  preamble  a 
table  summarizing  the  requirements  in 
§51.858. 

3.  Response 

The  following  table  summarizes  these 
requirements;  it  should  not  be  read  to 
substitute  for  the  regulatory  language 
itself.  If  there  is  a  conflict  between  the 
table  and  other  portions  of  this  final 
rulemaking  notice,  the  table  should  not 
be  relied  upon. 


Section  51.858(a) 


Areawide  only 


Oj 


NO2 


Local  and  possibly  areawide 


PM-10 


CO 


Local  only 


Pb/SOj 


(1)  Specified  in  attainment  or  maintenance  demostration 

(2)  Offsets  witfiin  same  nonattainment/maintenance  area 

(3)  Areawide  and  local  modeling  

(4)(i)  Local  modeling  only  if  local  problem 

(4)(ij)  Areawide  modeling  only  or  meet  (5) 

(5)(i)  Emissions  budget 

(5)(ii)  Transportation  plan 

(5)(iii)  Offsets 

(5)(iv)  Baseline/No  increase 

(S)(V)  Water  project  

X=Option  to  show  conformity. 
*=Option  if  areawide  prot>lem. 


X 
X 
X 

(*) 
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(*) 
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X 
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X 
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U.  Planning  Assumptions 

1.  Proposal 

Paragraph  (a)  of  §  51.859  requires  the 
conformity  analyses  to  be  based  on  the 
latest  planning  assumptions  approved 
by  the  MPO. 

2.  Comment 

A  commenter  recommended  that 
conformity  determinations  should  be 
based  on  the  latest  planning 
assumptions  used  in  establishing  the 
SIP'S  RFP  emissions  target(s)  and 
emissions  budget(s).  States  should  be 
required  to  evaluate  and  update  the 
SIP's  planning  assumptions  used  for 
demonstrating  RFP  and  attainment. 
Discrepancies  between  the  planning 
assumptions  and  estimates  used  to 
demonstrate  RFP  and  attainment  and 


those  used  for  project-level  conformity 
determinations  could  distort  estimates 
of  growth  in  emissions  in  the 
nonattainment  area. 

3.  Response 

As  noted  in  the  preamble  to  the 
proposal  (58  FR  13846).  EPA 
acknowledges  that  the  conformity 
determination  may  be  more  difficult 
where  the  assumptions  in  the  SIP  differ 
from  the  recent  MPO  assumptions.  For 
actions  such  as  wastewater  treatment 
plants,  planning  assumptions  are  indeed 
critical.  However,  for  many  other 
Federal  actions,  the  planning 
assumptions  are  not  as  critical  a  factor 
in  determining  conformity. 

In  addition,  the  plain  language  of  the 
statute  does  not  allow  the  approadi 
suggested  by  the  commenter.  Section 


176(c)  of  the  Act  states:  "The 
determination  of  conformity  shall  be 
based  on  the  most  recent  estimates  of 
emissions,  and  such  estimates  shall  be 
determined  from  the  most  recent 
population,  employment,  travel  and 
congestion  estimates  as  determined  by 
the  metropolitan  planning  organization 
or  other  agency  authorized  to  make  such 
estimates."  Thus,  EPA  must  require  use 
of  the  most  recent  planning 
assumptions. 

In  the  event  any  revisions  to  these 
planning  assumptions  are  necessary, 
§  51.859(a)(2)  in  the  proposal  indicated 
that  such  revisions  must  be  approved  in 
writing  by  the  MPO  or  other  agency 
authorized  to  make  such  estimates  for 
the  urban  area.  This  section  has  been 
revised  in  the  final  rule  to  indicate  that 
written  approval  is  not  required,  as  long 


Federal  Register  /  Vol.  58.  No.  228  /  Tuesday.  November  30.  1993  /  Rules  and  Regulations    63243 


as  the  MPO  or  appropriate  agency  has 
authoriied  the  change,  so  as  not  to  delay 
the  conformity  analysis. 

V.  Forecast  Emission  Years 

1.  Proposal 

Paragraph  51.859(d)  in  the  proposal 
identified  the  emission  scenarios  to  be 
considered.  Total  direct  and  indirect 
emission  estimates  were  proposed  to  be 
projected,  consistent  with  key  dates 
with  respect  to  the  amended  Act,  the 
project  itself,  and  the  applicable  SIP. 
Thus,  the  analysis  was  proposed  to 
contain: 

(1)  The  Act  mandated  attainment  year 
or.  if  apphcable,  the  farthest  year  for 
which  emissions  are  projected  in  the 
maintenance  plan; 

(2)  The  year  during  which  the  total 
direct  and  indirect  emissions  from  the 
action  are  expected  to  be  the  greatest  on 
an  annual  basis;  and 

(3)  Any  year  for  which  the  applicable 
SIP  spedfies  an  annual  emissions 
budget. 

2.  Comment 

One  commenter  indicated  that  the 
emission  scenarios  requirement  should 
be  omitted  and  lead  agencies  be  allowed 
to  determine  the  scenarios  on  a  project- 
specific  basis.  Another  commenter 
stated  that  the  analysis  should  include 
a  maintenance  period.  The  EPA  also 
received  a  comment  that  all  Federal 
actions  must  be  analyzed  for  their 
impact  in  the  20{+)-year  timeframe. 

3.  Response 

The  scenarios  proposed  by  EPA  are 
also  reflected  in  the  final  rule  because 
they  are  the  minimum  possible 
scenarios  which  still  meet  the  statutory 
requirements  that  relate  conformity  to 
attainment,  maintenance.  SEP 
milestones,  and  RFP.  The  above 
emission  estimates  are  necessary  in 
order  to  assure  that  the  Federal  action 
would  not  "delay  timely  attainment  of 
any  standard  or  any  required  interim 
emissioa  reductions  or  other  milestones 
in  any  area"  (section  176(c)(l)(B)(iii)  of 
^e  Act).  This  provision  links  emissions 
rrom  the  action  to  the  emission 
reduction  targets  required  by  the  Act  to 
demonstrate  RFP  prior  to  the  attainment 
date.  Emission  estimates  are  also  needed 
to  provide  for  determinations  of 
conformity  with  respect  to  maintenance 
plans  as  required  by  section 
176(c)(4)(B)(iii)  of  the  Act.  For  an  action 
to  conform  to  the  applicable  SIP,  it  must 
conform  at  all  of  the  above  times. 
The  inclusion  of  a  maintenance 
period  is  not  reasonable  since  many 
SIP'S  may  not  have  identified  a 
maintenance  period.  The  rigidity  of  a 


20(+)-year  timeframe  is  also 
unnecessary.  Rather,  the  emission 
scenarios  should  be  keyed  to  the 
relevant  years  for  RFP,  attainment  and 
maintenance  planning  specified  in  the 
SIP.  In  some,  but  not  all.  cases  a  20(+)- 
year  timeframe  will,  in  fact,  be 
necessary  under  the  final  rule  to  meet 
one  of  the  specified  emission  scenarios. 

W.  Total  of  Direct  and  Indirect 
Emissions 

1-  Proposal 

The  preamble  states  that  "net" 
emissions  bom  the  various  direct  and 
indirect  sources  should  be  used  in  the 
applicability  and  conformity  andyses 
(58  FR  13847).  However,  the  rule  uses 
the  phrase,  "total  direct  and  indirect 
emissions." 

2.  Comment 

A  commenter  suggested  that  EPA 
shoiild  expressly  state  in  the  final  rule 
that  "net"  emissions  from  the  particular 
Federal  action  under  review  should  be 
evaluated  in  determining  both 
applicability  and  conformity. 

Another  comment  stated  that  the 
conformity  analysis  should  include  the 
direct  and  indirect  impacts  of  the 
Federal  activity  along  with  all  other 
reasonably  foreseeable  projects  (Federal 
and  non-Federal)  in  the  area. 

3.  Response 

The  final  rule  is  revised  to  clarify  that 
the  total  direct  and  indirect  emissions 
may  be  a  "net"  emissions  calculation. 
For  example,  where  an  agency  has 
several  offices  in  one  metropolitan  area 
and  is  considering  consoUdation  into 
one  large  centralized  office,  vehicular 
activity  may  actually  decrease, 
depending  on  the  location  of  the  new 
office  building,  availability  of  mass 
transit,  and  other  factors.  In  such  cases, 
the  Federal  agency  should  consult  with 
the  MPO  in  detPTnining  the  "net" 
emissions  bom  such  an  action. 
Consultation  with  the  MPO  is  also 
important  to  help  assiue  that  indirect 
emissions,  once  attributed  to  a  source, 
will  not  be  double-counted  by 
attributing  the  same  emissions  to  nearby 
projects  that  are  subsequently  reviewed. 

The  conformity  requirements  for 
applicability  and  analysis  generally  do 
not  include  reasonably  foreseeable 
projects  other  than  those  caused  by  the 
Federal  action.  Thus,  the  calculation  of 
emissions  for  de  minimis  or  offeet 
purposes  includes  only  the  (net)  direct 
and  indirect  emissions  caused  by  the 
Federal  action  in  question.  However, 
vdiere  an  air  quality  modeling  analysis 
is  part  of  the  conformity  determination. 
the  EPA  guideline  on  air  quality  models 


(reference  in  §  51.859)  requires  the 
modeling  to  include  emissions  from 
existing  sources  as  well  as  the  potential 
new  emissions  due  to  the  Federal  action 
in  order  to  accurately  determine  the 
effect  of  the  action  on  the  NAAQS  and 
whether  the  action  might  cause  or 
contribute  to  a  new  violation  or  worsen 
an  existing  violation. 

In  addition,  the  definition  is  revised 
to  clarify  that  emissions  of  criteria 
pollutants  and  emissions  of  precursors 
of  criteria  pollutants  (as  defined  in  the 
final  rule)  are  included  within  the 
meaning  of  "total  of  direct  and  indirect 
emissions."  Further,  the  final  definition 
makes  it  clear  that  the  portion  of 
emissions  which  are  exempt  or 
presumed  to  conform  under  §  51.853  are 
not  included  in  the  "total  of  direct  and 
indirect  emissions  " 

X.  New  or  Revised  Emissions  Models 

1.  Proposal 

The  proposed  rules  require  use  of  the 
most  current  version  of  the  motor 
vehicle  emissions  model  specified  by 
EPA  and  available  for  use  in  the 
preparation  or  revision  of  SIP's  (58  FR 
13852). 

2.  Comment 

One  commenter  suggested  that  the 
final  rules  should  provide  that 
conformity  determinations  be  made 
with  the  same  mobile  source  emissions 
model  as  was  used  in  the  development 
of  the  SIP  until  such  time  as  EPA 
approves  a  SIP  revision,  based  on  a  new 
model. 

Another  commenter  noted  that  the 
latest  planning  assiunptions  may  not  be 
consistent  with  assumptions  contained 
in  the  SIP.  In  such  cases,  the  commenter 
suggests  that  the  final  rule  should  allow 
the  affected  agencies  to  determine 
which  prevails.  The  commenter  also 
suggested  that  the  general  conformity 
rule  should  provide  a  transition  period 
similar  to  that  in  the  transportation 
conformity  rule,  where  EPA  updates  the 
motor  vehicle  emissions  model. 

3.  Response 

The  statute  requires  the  determination 
of  conformity  to  be  based  on  the  most 
recent  estimates  of  emissions,  and  such 
estimates  shall  be  determined  from  je 
most  recent  population,  employment, 
travel,  and  congestion  estimates  as 
determined  by  the  MPO  or  other  agenc>- 
authorized  to  make  such  estimates.  As 
noted  in  the  proposal  (58  FR  13846- 
13847)  EPA  recc^izes  this  issue  and 
urges  that  these  estimates  should  be 
consistent  with  those  in  the  applicable 
SIP.  to  the  extent  possible.  However, 
based  on  the  clear  statutory  language. 
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the  most  recent  estimates  must  be  used, 
rather  than  the  estimates  that  may  have 
been  used  in  (older)  SIP  revisions.  In 
cases  where  the  emissions  estimate  in 
the  apphcable  SIP  is  outdated  and  the 
Federal  agency  chooses  not  to  rely  on  it 
in  the  conformity  analysis,  the  final 
conformity  rules  allow  a  Federal  agency 
to  demonstrate  conformity  through 
analyses  that  focus  on  emission  o^ets 
and/or  air  quality  modeling. 

Section  51.859(b)  of  the  final  rule 
includes  provisions  to  provide 
flexibility  for  cases  where  use  of 
otherwise  required  emission  models  or 
emission  factors  is  inappropriate  and 
the  approval  of  the  EPA  Regional 
Administrator  is  obtained.  In  addition, 
the  final  rule  provides  a  reasonable 
grace  period  where  the  EPA  motor 
vehicle  emissions  model  has  been 
updated,  so  that  ongoing  analysis  efforts 
are  not  unduly  disrupted.  The  grace 
period  is  consistent  with  the  provisions 
in  the  transportation  conformity  rule  as 
suggested  by  the  comment. 

Specifically,  the  rule  establishes  a  3- 
month  grace  period  during  which  the 
motor  vehicle  emissions  model 
previously  specified  by  EPA  as  the  most 
current  version  may  be  used.  In 
addition,  conformity  analyses  for  which 
the  analysis  was  begim  during  the  grace 
period  or  no  more  than  3  years  before 
the  notice  of  availability  of  the  latest 
emission  model  may  continue  to  use  the 
previous  version  of  the  model  specified 
by  EPA. 

Y.  Air  Quality  Modeling — General 

1.  Proposal 

Where  the  conformity  analysis  relies 
on  air  quality  modeling,  that  modeling 
must  use  EPA-approved  models,  unless 
otherwise  approved  by  the  EPA 
Regional  Administrator  [paragraph  (c)  of 
§  51.859].  The  analysis  must  include 
any  year  for  which  the  applicable  SIP 
specifies  an  annual  emissions  budget 
(paragraph  (d)(3)  of  §  51.859). 

2.  Comment 

One  commenter  pointed  out  several 
problems  in  the  rules:  the  rule  would 
require  the  use  of  models  that  are 
inappropriate  for  complex  terrain; 
before  any  models  can  be  used,  they 
must  be  EPA-approved;  and  conformity 
determinations  should  also  include  an 
analysis  of  the  milestone  years  that  are 
used  in  the  SIP  to  demonstrate 
attainment. 

3.  Response 

As  proposed,  the  final  rules  generally 
require  use  of  EPA-approved  models, 
including  complex  terrain  models  in 
some  cases.  However,  where  such 


models  are  unavailable  for  a  particular 
application,  alternate  air  quality 
analyses  can  be  conducted  upon 
approval  of  the  EPA  Regional 
Administrator.  The  EPA  believes  it  is 
essential  to  standardize  air  quality 
model  applications  since  models  could 
otherwise  be  invented  or  existing 
models  manipulated  to  show  virtually 
any  results  desired. 

However,  §5 1.858(a)(3)  in  the  final 
rule  does  not  apply  to  ozone  or  nitrogen 
dioxide  modeUng  efforts.  The  EPA 
believes  that,  as  a  technical  matter, 
apphcation  of  existing  air  quality 
dispersion  models  to  assess  project  level 
emission  changes  for  these  regional 
scale  pollutants  is  generally  not 
appropriate.  That  is,  photochemical  grid 
models  are  generally  not  sufficient  to 
assess  incremental  changes  to  areawide 
ozone  concentrations  from  emissions 
changes  at  a  single  or  group  of  small 
sources.  Emission  changes  should 
amount  to  some  significant  fraction  of 
base  emissions  before  photochemical 
grid  modeling  results  can  be  interpreted 
with  sufficient  confidence  that  the 
results  are  not  lost  in  the  noise  of  the 
model  and  the  input  data. 

In  addition,  §  51.858(a]  (3)  and  (4)  are 
revised  to  clarify  that,  in  some  cases, 
either  lodal  or  areawide  modeling  or  the 
provisions  of  §  51.858(a)(5)  for  CO  and/ 
or  PM-10  would  satisfy  the  §  51.858(a) 
requirements.  As  specified  in 
§  51.858(a)(4),  the  State  agency 
primarily  responsible  for  the  applicable 
SIP  would  identify  the  cases/areas  for 
which  both  local  and  areawide 
modeling  is  not  needed  to  demonstrate 
conformity  since  that  agency  has  the 
expertise  to  make  such  a  determination. 

The  analysis  required  in  paragraph 
(d)(3)  of  §  51.859  is  for  the  some  years 
as  the  milestone  years  noted  by  the 
commenter.  This  requirement  applies 
where  the  applicable  SIP  specifically 
includes  emissions  budgets  for  the 
milestone  and/or  attainment  years. 

Z.  Air  Quality  Modeling— P\f-10 

1.  Proposal 

The  proposal  called  for  modeling  of 
localized  PM-10  impacts  in  some  cases 
(§51.858). 

2.  Comment 

This  analysis  is  not  currently  in  use 
in  California  and  is  unfamiliar  to 
technical  air  quality  consultants  and  the 
California  Air  Resources  Board. 

3.  Response 

The  EFA's  air  quality  modeling 
guideline  contains  models  intended 
specifically  to  analyze  the  local  and 
regional  impacts  of  PM-10,  including 


point,  area,  and  voliune  sources.  In 
addition,  EPA  will  be  making  guidance 
available  on  how  to  use  an  existing 
guideline  model  (CALINE3)  and  other 
EPA  guidance  to  analyze  the  local  air 
quality  impacts  of  PM-10  roadway 
emissions. 

A  A.  Activity  on  Federally-Managed 
Land 

1.  Proposal 

The  preamble  to  the  general 
conformity  proposal  indicates  that 
prescribed  burning  activities  by  FLM 
could  be  one  activity  affected  by  the 
rule. 

2.  Comment 

Comments  submitted  by  Federal  land 
managers  include  general  comments 
that  are  addressed  elsewhere  in  this 
preamble.  Some  of  the  conunents  are 
more  specific  to  their  land  management 
activities  and  are  addressed  here. 

Regarding  de  minimis  levels,  one 
commenter  stated  that  the  proposed  rule 
mixes  up  emissions  and  impacts;  the 
rule  should  focus  on  the  "effect"  on  the 
nonattainment  area  rather  than 
emissions.  The  commenter  stated  that 
the  approach  has  implications  for 
prescribed  burning.  Prescribed  burning 
is  a  temporary  source  that  may  occur  at 
a  time  of  year  when  the  air  quality 
standards  are  not  being  violated.  In 
addition,  the  focus  on  emissions  is  also 
a  problem  when  the  smoke  is  blown 
away  from  the  nonattainment  area. 

3.  Response  1 

Regarding  de  minimis  levels,  the 
emissions-based  threshold  does  not 
provide  as  direct  an  indicator  of  a 
project's  air  quality  impact  as  an 
ambient  concentration-based  threshold. 
It  was  selected  for  the  final  rule, 
however,  because  it  does  provide  a 
rough  indicator  of  a  project's  impact.  In 
addition,  it  was  selected  because  it  is 
not  feasible  to  expect  Federal  agencies, 
at  the  conformity  applicability  stage,  to 
perform  the  air  quedity  dis]>ersion 
modeling  analysis  necessary  to 
determine  whether  a  project  is  above  an 
air  quality  concentration.  Such  an 
analysis  would  be  time  consimiing  and 
potentially  result  in  the  Federal  agency 
having  to  expend  significant  resources 
analyzing  the  air  quality  impact  of  an 
action  that  could  be  determined,  upon 
completion  of  analysis,  to  have  a  "de 
minimis"  air  quality  impact.  Moreover, 
for  some  actions  requiring  an  air  quality 
modeling  analysis  up-front  is  a  potential 
waste  of  resources  when  the  Federal 
agency  may  ultimately  select  an  option 
for  adequately  showing  conformity  that 
does  not  involve  air  quality  modeling. 
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Regarding  the  timing  of  prescribed 
bums,  if  a  bum  occurs  during  a  time  of 
year  when  a  nonattainment  area  does 
not  experience  violations  of  the  NAAQS 
and  the  applicable  SEP's  attainment 
demonstration  specifically  reflects  that 
finding,  then  such  a  bum  may  be 
determined  to  conform  pursuant  to 
§51.8S8(a)(l). 

Regarding  the  direction  of  smoke 
emissions,  for  the  reasons  noted  above 
EPA  has  selected  an  emissions-based 
threshold  for  conformity  applicability 
purposes.  Such  an  approach  does  not 
accoimt  for  emissions  direction  or 
dispersion.  Depending  on  the  nature 
and  scope  of  the  activity  and  conformity 
option  selected  pursuant  to  section 
51.858.  the  conformity  analysis  may  or 
may  not  explicitly  address  these  factors. 
Section  51.855  was  amended,  however. 
.    to  require  the  consultation  and 

notification  of  FLM's  by  other  Federal 
agencies  when  a  Federal  action 
requiring  a  conformity  determination  is 
within  100  km  of  a  Class  I  area. 

4.  Comment 

Two  commenters  noted  that  the  rule 
could  affect  many  of  their  agencies' 
activities.  One  commenter  stated  the 
rule  becomes  less  focused  as  it  attempts 
to  address  the  different  types  of  Federal 
actions.  The  commenter  stated  the  mle 
is  unclear  about  how  the  Federal  agency 
should  make  a  conformity 
determination  for  prescribed  fire,  among 
other  activities,  to  take  into  account  the 
complex  issues  involved.  The 
commenter  stated  that  the  rule  should 
encourage  pollution  prevention  by 
exempting  actions  consistent  with  an 
agency's  pollution  prevention  plan. 
Another  comment  indicated  that  most  of 
its  agency's  management  plans,  which 
are  programmatic,  include  emissions 
that  are  not  reasonably  foreseeable. 

5.  Response 

The  final  mle  applies  to 
nonattainment  and  maintenance  areas 
and  requires  conformity  determinations 
for  Federal  actions  where  the  total  of 
direct  and  indirect  emissions  exceed  de 
minimis  levels  as  described  in 
§  51.853(b).  Section  51.858  provides 
several  options  for  showing  conformity 
for  Federal  activity  generally,  including 
FLM  activity.  The  conformity  showing 
includes  an  air  quality  test  where  the 
Federal  agency  must  demonstrate  that 
the  action  does  not  cause  or  contribute 
to  any  new  NAAQS  violation  or 
increase  the  frequency  or  severity  of  any 
existing  violation.  The  Federal  agency 
can  either  make  this  showing  explicitly 
through  air  quality  modeling  or  by 
selecting  a  surrogate  option  such  as 
consistency  with  an  emissions  budget. 


The  conformity  showing  also  includes 
an  emissions  test  where  the  Federal 
agency  must  show  that  the  action  is 
consistent  with  all  SIP  requirements  and 
milestones. 

In  general.  EPA  recognizes  the 
complex  problems  posed  by  the  goals 
and  missions  of  the  air  quahty  and  land 
management  agencies  and  EPA  intends 
to  work  with  the  FLM's  and  States  to 
find  solutions.  One  such  area  of  concern 
is  ecosystem  management  and  forest 
health  and  the  challenges  posed  to  air 
quaUty  and  visibility  by  the  need  for 
more  prescribed  buming  expressed  by 
the  FLM. 

Regarding  reasonably  foreseeable 
emissions,  the  mle  does  not  require 
Federal  agencies  to  include  emissions  in 
conformity  applicability  determinations 
or  analyses  which  are  not  reasonably 
foreseeable.  Reasonably  foreseeable 
emissions  (as  defined  in  §  51.852)  are 
projected  future  indirect  emissions  that 
are  identified  at  the  time  the  conformity 
determination  is  made  and  for  which 
the  location  and  quantity  is  known. 

Regarding  pollution  prevention  plans, 
while  the  final  mle  does  exempt  certain 
actions  or  presume  them  to  conform,  it 
does  not  specifically  exempt  actions 
consistent  with  a  Federal  agency's 
pollution  prevention  plan.  Paragraph 
(c)(2)  of  §  51.853  of  the  final  mle 
exempts  actions  whose  total  direct  and 
indirect  emissions  are  below  the  de 
minimis  rates  and  other  actions  which 
would  result  in  no  emissions  increase  or 
an  emissions  increase  that  is  clearly  de 
minimis.  Certain  actions  listed  in 
paragraph  (c)(3)  of  §  51.853  where  the 
emissions  are  not  reasonably  foreseeable 
are  also  exempt.  In  addition,  paragraphs 
(d)  and  (e)  of  §51.853  of  the  final  mle 
identify  other  actions  which  are  exempt 
from  conformity,  such  as  Federal 
actions  in  response  to  emergencies. 
Therefore,  since  this  mle  does  not 
exempt  them  or  presume  them  to 
conform,  actions  consistent  with  an 
agency's  pollution  prevention  plan  that 
increase  emissions  beyond  the  de 
minimis  levels  are  subject  to 
conformity.  However.  §§  51.853(g)  and 
51.853(h)  of  the  mle  provide  Federal 
agencies  with  the  requirements  and 
procedures  to  establish  activities  that 
are  presumed  to  conform  which  could 
conceivably  include  actions  consistent 
with  a  pollution  plan  provided  the 
mle's  appropriate  requirements  are  met. 
Further,  to  address  those  situations 
where  prescribed  bums  are  part  of  a 
conforming  smoke  management  plan. 
§  51.853(c)(4)(ii)  was  added  to  exempt 
such  actions. 


6.  Comment 

One  comment  concerned  the  air 
pollution  emissions  information  EPA 
maintains  in  a  document  entitled 
"Compilation  of  Air  Pollutant  Emission 
Factors  (AP-42).  "  The  commenter 
indicated  the  document  does  not 
correctly. represent  emissions  from 
prescribed  burning.  The  commenter  also 
stated  that  the  mle  should  not  require 
the  development  of  demographic  and 
other  data  from  urban  nonattainment 
areas  when  they  are  not  relevant,  nor 
should  the  mle  dictate  such  data  in 
suburban  or  mral  areas  in  the  agency  s 
planning  process.  In  addition,  the 
commenter  stated  that  the  mle  would 
require  the  use  of  inappropriate  air 
quality  models.  Another  commenter 
stated  that  models  for  use  m  analyzuig 
prescribed  burning  emissions  in 
mountainous  terrain  have  not  yet  been 
developed. 

7.  Response 

Regarding  emission  factors,  the  final 
mle  allows  for  alternative  emissions 
data  to  be  used  where  it  is  more 
accurate  than  that  provided  in  EPA's 
AP-42  document.  Regarding 
demographic  data,  the  final  rule 
requires  that  all  planning  assumptions 
must  be  derived  from  data  most  recently 
approved  by  the  MPO  where  available. 
Such  data  are  available  for  urban  areas: 
the  mle  does  not  require  its  use  in 
suburban  and  mral  areas  if  it  is 
unavailable. 

Regarding  modeling,  if  EPA  guideline 
modeling  techniques  are  not  appropriate 
in  a  conformity  determination,  then  the 
mle  provides  for  the  use  of  alternative 
models  provided  written  approval  is 
obtained  from  the  EPA  Regional 
Administrator.  If  no  model  is  available 
for  a  particular  application,  then 
modeling  may  not  be  an  option 
available  for  that  conformity 
determination. 

BB.  Federalism  Assessment 

1.  Proposal 

The  preamble  to  the  proposal  states 
that  there  are  no  federalism  effects 
associated  with  this  mle  (58  FR  13848). 

2.  Comment 

One  commenter  stated  that  a 
federalism  assessment  should  be 
conducted  under  Executive  Order 
12612. 

3.  Response 

A  federalism  assessment  has  not  been 
conducted  under  Executive  Order 
12612.  However,  federalism  effects  are 
considered  throughout  this  mle  (e.g.. 
discussions  regarding  State,  Federal 
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agency,  and  EPA  roles  in  General 
Conformity). 

V.  Economic  Impact 

The  estimates  presently  available  are 
preliminary  and  do  not  reflect 
substantive  and  recent  revisions  to  the 
final  rule.  These  estimates  represent 
specific  information  solicited  from  the 
Federal  agencies  presumed  to  be 
affected  by  the  rule.  The  EPA  is 
interested  in  comments  from  the 
affected  agencies  on  the  economic 
impacts  presented  in  this  section.  A 
revised  analysis  will  be  prepared  and 
submitted  to  OMB  in  the  form  of  a 
revised  Information  Collection  Request 
(ICR)  under  the  Paperwork  Reduction 
Act,  44  use.  3501  et  seq. 

The  preliminary  estimates  presented 
here  are  based  on  data  provided  by  the 
following  sources:  Department  of 
Interior  (DOI),  Department  of 
Agriculture  (USDA),  Department  of 
Energy  (DOE),  Department  of  Defense 
(DOD),  Department  of  Housing  and 
Urban  Development  (HUD)  and  the 
General  Services  Administration  (GSA). 
It  is  estimated  by  the  Federal  agencies 
that  between  10,000  and  50,000  Federal 
actions  may  need  to  be  reviewed 
annually  for  applicability  of  the 
conformity  rule.  About  15%  of  these 
actions  will  require  a  conformity 
determination.  The  estimated  cost  of 
one  conformity  determination  ranges 
from  $1,700  for  a  straightforward 
determination  to  $133,000  for  a  base 
closure  conformity  determination.  In 
total,  the  anticipated  cost  of  the  general 
conformity  rule  from  the  raw  data 
submitted  by  the  agencies  ranges  from 
$63  million  per  year  to  $111  million  per 
year.  These  annual  cost  estimates  reflect 
a  U.S.  Army  Corps  of  Engineer's  (COE) 
estimated  annual  cost  ranging  from  $53 
million  to  $102  million. 

There  are  several  factors  that  will  lead 
to  a  change  in  these  estimates, 
substantially  lowering  and  narrowing 
the  ranges.  These  factors  are: 

(1)  Some  of  the  estimates  were  based 
on  the  inclusive  definition  co-proposed 
by  the  rule  in  March  1993,  and  the 
definitions  of  indirect  emissions  and 
Federal  action,  but  are  not 
representative  of  the  final  rule. 

(2)  New  "de  minimis"  cutoffs  and 
various  added  exemptions  are  present  in 
the  final  rule  and  differ  from  the 
proposed  rule. 

(3)  There  is  need  to  completely 
account  for  overlap  of  Federal  projects 
which  have  air  environmental 
consequences  and  are  subject  to  the 
National  Environmental  Policy  Act 
(NEPA)  as  well  as  the  NSR.  operating 
permit,  SIP  and  FIP.  NSP  and  hazardous 


emission  standards  and  other 
requirements  of  the  Act. 

Most  of  the  cost  of  determining 
conformity  falls  to  Federal  agencies 
and/or  private  sponsors  of  projects 
needing  Federal  action.  The  Federal 
agencies  and/or  private  sponsors  will 
need  to  fund  the  analysis  of  the  actions 
for  air  quality  impact.  In  addition,  State 
and  local  agencies  may  choose  to 
participate  in  development  and/or 
review  of  the  analysis.  The  incremental 
cost  estimates  include  recordkeeping, 
reporting,  performing  air  quality  and 
mitigation  analysis,  and  considering 
public  comments  where  appropriate. 

As  stated  above,  these  estimates  are 
preliminary.  Revisions  will  be 
addressed  in  a  forthcoming  revised 
document  that  will  specifically  assess 
the  costs  and  recordkeeping  and 
reporting  burden  of  the  rule,  as 
stipulated  under  Section  VI(C) 
Paperwork  reduction  Act  below. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaiuied  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
and  applicable  EPA  guidelines  revised 
in  1992  require  Federal  agencies  to 
identify  potentially  adverse  impacts  of 


Federal  regulations  upon  small  entities. 
Small  entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  EPA  has  determined 
that  this  regulation  does  not  apply  to 
any  small  entities.  This  regulation 
directly  affects  only  Federal  agencies. 
Consequently,  a  Regulatory  Flexibility 
Analysis  (RFA)  is  not  required.  As 
required  under  section  60S  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  et 
seq.,  I  certify  that  this  regulation  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
thereby  does  not  require  a  Regulatory 
Flexibility  Analysis  (RFA). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (PRA) 
requires  that  an  agency  prepare  an 
Information  Collection  Request  (ICR)  to 
obtain  OMB  clearance  for  any  activity 
that  will  involve  collecting  information 
from  ten  or  more  non-Federal 
respondents.  These  information 
requirements  include  reporting, 
monitoring,  and/or  recordkeeping.  The 
ICR  for  this  rule  includes  the  cost  to  the 
States  of  developing  and  implementing 
the  General  Conformity  rule  as  well  as 
the  cost  of  the  collection  burden  for 
private  sponsors  of  activities  that 
require  Federal  support  or  approval. 

The  information  collection 
requirements  in  40  CFR  parts  51  and  93 
have  not  been  approved  by  OMB  and 
are  not  effective  until  OMB  approves 
them.  These  information  collection 
requirements  will  be  submitted  as  part 
of  a  revised  ICR  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  These  requirements  will  not 
be  effective  until  OMB  approves  them 
and  a  technical  amendment  to  that 
effect  is  published  in  the  Federal 
Register. 

D.  Federalism  Implications 

A  federalism  assessment  has  not  been 
conducted  under  Executive  Order 
12612.  However,  federalism  effects  are 
considered  throughout  this  rule  (e.g. , 
discussions  regarding  State,  Federal 
agency,  and  EPA  roles  in  General 
Conformity). 

List  of  Subjects 

40  CFR  Part  6 

Environmental  impact  statements, 
Foreign  relations.  Grant  programs — 
environmental  protection.  Waste 
treatment  and  disposal. 

40  CFR  Parts  51  and  93 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
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NiUx)gen  oxides,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

Dated:  November  15. 1993. 
Carol  M  Brownar, 

Administrator 

The  Code  of  Federal  Regulations,  title 
40.  chapter  I.  is  amended  as  follows: 

PART  S-4AiyiENDED] 

1.  The  authority  citation  for  part  6  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  4321  etseq..  7401- 
767lq;  40  CFR  part  1500. 

2.  Section  6.303  is  amended  by 
removing  and  reserving  paragraphs  (c) 
through  (g)  and  revising  paragraphs  (a) 
and  (b)  to  read  as  follows: 

S  6.303    Air  quality. 

(a)  The  Clean  Air  Act.  as  amended  in 
1990.  42  U.S.C.  7476(c),  requires 
Federal  actions  to  conform  to  any  State 
implementation  plan  approved  or 
promulgated  under  section  110  of  the 
Act.  For  EPA  actions,  the  appUcable 
conformity  requirements  specified  in  40 
CFR  part  51.  subpart  W.  40  CFR  part  93. 
subpart  B.  and  the  applicable  State 
imolementation  plan  must  be  met. 

(b)  In  addition,  with  regard  to 
wastewater  treatment  works  subject  to 
review  under  Subpart  E  of  this  part,  the 
responsible  official  shall  consider  the 
air  pollution  control  requirements 
specified  in  section  316(b)  of  the  Clean 
Air  Act,  42  U.S.C  7616.  and  Agency 
implementation  procedures. 

(chig]  (Reserved) 

PART  51--{  AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Part  51  is  amended  by  adding  a 
new  subpart  W  to  read  as  follows: 

Subpart  W— Detennining  Conformity  of 
General  Federal  Actiona  to  Stat*  or  f^ederat 
implementation  Plan* 

Sec. 

51.850  Prohibilion. 

51.851  State  implementaUon  plan  (SIP) 
revision. 

51.852  Definitions. 

51.853  Applicability. 

51.854  Conformity  analysis. 

51.855  Reporting  requirements. 

51.856  Public  participaUon. 

51.857  Frequency  of  conformity 
detenninaUons. 

51.858  Criteria  for  determining  conformity 
of  general  Federal  actions. 

51.859  Procedures  for  conformity 
determinations  of  general  Federal 

•acUons. 

51.860  MiUgatlon  of  air  quality  impacts. 


Subpart  W— Determining  Conformity  of 
Qeneral  Federal  Actions  to  State  or 
Federal  Implementation  Plans 

f51.aS0    Prohibition. 

(a)  No  department,  agency  or 
instrumentality  of  the  Federal 
Government  shall  engage  in,  support  in 
any  way  or  provide  financial  assistance 
for,  license  or  permit,  or  approve  any 
activity  which  does  not  conform  to  an 
applicable  implementation  plan. 

(b)  A  Federal  agency  must  make  a 
determination  that  a  Federal  action 
conforms  to  the  appUcable 
implementation  plan  in  accordance 
with  the  requirements  of  this  subpart 
before  the  action  is  taken. 

(c)  Paragraph  (b)  of  this  section  does 
not  include  Federal  actions  where 
either: 

(1)  A  National  Environmental  Policy 
Act  (NEPA)  analysis  was  completed  as 
evidenced  by  a  final  environmental 
assessment  (EA),  environmental  impact 
statement  (EIS),  or  finding  of  no 
significant  impact  (FONSI)  that  was 
prepared  prior  to  January  31, 1994; 

(2)  (i)  Prior  to  January  31, 1994.  an  EA 
was  commenced  or  a  contract  was 
awarded  to  develop  the  specific 
environmental  analysis; 

(ii)  Sufficient  environmental  analysis 
is  completed  by  March  15, 1994  so  that 
the  Federal  agency  may  determine  that 
the  Federal  action  is  in  conformity  with 
the  specific  requirements  and  the 
purposes  of  the  applicable  SIP  pursuant 
to  the  agency's  affirmative  obligation 
under  section  176(c)  of  the  Clean  Air 
Act  (Act);  and 

(iii)  A  written  determination  of 
conformity  imder  section  176(c)  of  the 
Act  has  been  made  by  the  Federal 
agency  responsible  for  the  Federal 
action  by  March  15. 1994. 

(d)  Notwithstanding  any  provision  of 
this  subpart,  a  determination  that  an 
action  is  in  conformance  with  the 
applicable  implementation  plan  does 
not  exempt  the  action  fi-om  any  other 
requirements  of  the  applicable 
implementation  plan,  the  NEPA.  or  the 
Act. 

S  51 .651    State  implementation  plan  (SIP) 
revision. 

(a)  Each  State  must  submit  to  the 
Environmental  Protection  Agency  (EPA) 
a  revision  to  its  applicable 
implementation  plan  which  contains 
criteria  and  procedures  for  assessing  the 
conformity  of  Federal  actions  to  the 
applicable  implementation  plan, 
consistent  with  this  subpart^  The  State 
must  submit  the  conformity  provisions 
within  12  months  after  November  30. 
1993  or  within  12  months  of  an  area's 


designation  to  nonattainment. 
whidiever  date  is  later. 

(b)  Tbe  Federal  conformity  rules 
under  this  subpart  and  40  CFR  part  93. 
in  addition  to  any  existing  applicable 
State  requirements,  establish  the 
conformity  criteria  and  procedures 
necessary  to  meet  the  Act  requirements 
until  such  time  as  the  required 
conformity  SIP  revision  is  approved  by 
EPA.  A  State's  conformity  provisions 
must  contain  criteria  and  procedures 
that  are  no  less  stringent  than  the 
requirements  described  in  this  subpart. 
A  State  may  establish  more  stringent 
conformity  criteria  and  procedures  only 
if  they  apply  equally  to  non-Federal  as 
well  as  Federal  entities.  Following  EPA 
approval  of  the  State  conformity 
provisions  (or  a  portion  thereof)  in  a 
revision  to  the  applicable  SIP.  the 
approved  (or  approved  portion  of  the) 
State  criteria  and  procedures  would 
govern  conformity  determinations  and 
the  Federal  conformity  regulations 
contained  in  40  CFR  part  93  would 
apply  only  for  the  portion,  if  any.  of  the 
State's  conformity  provisions  that  is  not 
approved  by  EPA.  hi  addition,  any 
previously  apphcable  SIP  requirements 
relating  to  conformity  remain 
enforceable  until  the  State  revises  its 
SIP  to  specifically  remove  them  from 
the  SIP  and  that  revision  is  approved  by 
EPA, 

§51.852    Definitions. 

Terms  used  but  not  defined  in  this 
part  shall  have  the  meaning  given  them 
by  the  Act  and  EPA's  regulations.  (40 
CFR  chapter  I),  in  that  order  of  priority. 

Affected  Federal  land  manager  means 
the  Federal  agency  or  the  Federal 
official  charged  vdth  direct 
responsibility  for  management  of  an 
area  designated  as  Class  I  under  the  Act 
(42  U.S.C.  7472)  that  is  located  within 
100  km  of  the  proposed  Federal  action. 

Applicable  implementation  plan  or 
applicable  SIP  means  the  portion  (or 
portions)  of  the  SIP  or  most  recent 
revision  thereof,  which  has  been 
approved  under  section  110  of  the  Act. 
or  promulgated  under  section  110(c)  of 
the  Act  (Federal  implementation  plan), 
or  promulgated  or  approved  pursuant  to 
regulations  promulgated  under  section 
301(d)  of  the  Act  and  which  implements 
the  relevant  requirements  of  the  Act. 

Areawide  air  quality  modeling 
analysis  means  an  assessment  on  a  scale 
that  includes  the  entire  nonattainment 
or  maintenance  area  which  uses  an  air 
quality  dispersion  model  to  determine 
the  effects  of  emissions  on  air  quahty. 

Cause  or  contribute  to  a  new  violation 
means  a  Federal  action  that: 

(1)  Causes  a  new  violation  of  a 
national  ambient  air  quality  standard 
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(NAAQS)  at  a  location  in  a 
nonattainment  or  maintenance  area 
which  would  otherwise  not  be  in 
violation  of  the  standard  during  the 
future  period  in  question  if  the  Federal 
action  were  not  taken;  or 

(2)  Contributes,  in  conjunction  with 
other  reasonably  foreseeable  actions,  to 
a  new  violation  of  a  NAAQS  at  a 
location  in  a  nonattainment  or 
maintenance  area  in  a  manner  that 
would  increase  the  frequency  or  severity 
of  the  new  violation. 

Caused  by,  as  used  in  the  terms 
"direct  emissions"  and  "indirect 
emissions,"  means  emissions  that 
would  not  otherwise  occur  La  the 
absence  of  the  Federal  action. 

Criteria  pollutant  or  standard  means 
any  pollutant  for  which  there  is 
established  a  NAAQS  at  40  CFR  part  50. 

Direct  emissions  means  those 
emissions  of  a  criteria  pollutant  or  its 
precursors  that  are  caused  or  initiated 
by  the  Federal  action  and  occur  at  the 
same  time  and  place  as  the  action. 

Emergency  means  a  situation  where 
extremely  quick  action  on  the  part  of  the 
Federal  agencies  involved  is  needed  and 
where  the  timing  of  such  Federal 
activities  makes  it  impractical  to  meet 
the  requirements  of  this  subpart,  such  as 
natural  disasters  like  hurricanes  or 
earthquakes,  civil  disturbances  such  as 
terrorist  acts,  and  military 
mobilizations. 

Emissions  budgets  are  those  portions 
of  the  applicable  SIP's  projected 
emissions  inventories  Uiat  describe  the 
levels  of  emissions  (mobile,  stationary, 
area,  etc.)  that  provide  for  meeting 
reasonable  further  progress  milestones, 
attainment,  and/or  maintenance  for  any 
criteria  pollutant  or  its  preciirsors. 

Emissions  offsets,  for  purposes  of 
§  51.858,  are  emissions  reductions 
which  are  quantifiable,  consistent  with 
the  applicable  SIP  attainment  and 
reasonable  further  progress 
demonstrations,  surplus  to  reductions 
required  by,  and  credited  to,  other 
applicable  SIP  provisions,  enforceable  at 
both  the  State  and  Federal  levels,  and 
permanent  within  the  timeframe 
specified  by  the  prc^ram. 

Emissions  that  a  Federal  agency  has 
a  continuing  propnm  responsibility  for 
means  emissions  that  are  specifically 
caused  by  an  agency  carrying  out  its 
authorities,  and  does  not  include 
emissions  that  occur  due  to  subsequent 
aciivities,  unless  such  activities  are 
required  by  the  Federal  agency.  Where 
an  agency,  in  i^rforming  its  normal 
program  responsibilities,  takes  actions 
itself  or  imposes  conditions  that  result 
in  air  pollutant  emissions  by  a  non- 
Federal  entity  taking  subsequent 
actions,  such  emissions  are  covered  by 


the  meaning  of  a  continuing  program 
responsibility. 

EPA  means  the  Environmental 
Protection  Agency. 

Federal  action  means  any  activity 
engaged  in  by  a  department,  agency,  or 
instrumentality  of  the  Federal 
government,  or  any  activity  that  a 
department,  agency  or  instrumentality 
of  the  Federal  government  supports  in 
any  way,  provides  financial  assistance 
for,  licenses,  permits,  or  approves,  other 
than  activities  related  to  transportation 
plans,  programs,  and  projects 
developed,  funded,  or  approved  under 
title  23  U.S.C.  or  the  Federal  Transit  Act 
(49  U.S.C.  1601  et  seq.).  Where  the 
Federal  action  is  a  permit,  license,  or 
other  approval  for  some  aspect  of  a  non- 
Federal  imdertaking,  the  relevant 
activity  is  the  part,  portion,  or  phase  or 
the  non-Federal  undertaking  that 
requires  the  Federal  permit,  license,  or 
approval. 

Federal  agency  means,  for  purposes  of 
this  subpart,  a  Federal  department, 
agency,  or  instrumentality  of  the  Federal 
government. 

Increase  the  frequency  or  severity  of 
any  existing  violation  of  any  standard  in 
any  area  means  to  cause  a 
nonattainment  area  to  exceed  a  standard 
more  often  or  to  cause  a  violation  at  a 
greater  concentration  than  previously 
existed  and/ or  would  otherwise  exist 
during  the  future  period  in  question,  if 
the  project  were  not  implemented. 

Indirect  emissions  means  those 
emissions  of  a  criteria  pollutant  or  its 
precursors  that: 

(1)  Are  caused  by  the  Federal  action, 
but  may  occuj  later  in  time  and/or  may 
be  farther  removed  in  distance  from  the 
action  itself  but  are  still  reasonably 
foreseeable;  and 

(2)  The  Federal  agency  can 
practicably  control  and  will  maintain 
control  over  due  to  a  continuing 
program  responsibility  of  the  Federal 
agency. 

Local  air  quality  modeling  analysis 
means  an  assessment  of  localized 
impacts  on  a  scale  smaller  than  the 
entire  nonattainment  or  maintenance 
area,  including,  for  example,  congested 
roadway  intersections  and  highways  or 
transit  terminals,  which  uses  an  air 
quality  dispersion  model  to  determine 
the  effects  of  emissions  on  air  quality. 

Maintenance  area  means  an  area  with 
a  maintenance  plan  approved  under 
section  175  A  of  the  Act. 

Maintenance  plan  means  a  revision  to 
the  applicable  SIP,  meeting  the 
reouirements  of  section  175  A  of  the  Act. 

Metropolitan  Planning  Organization 
(MPO)  is  that  organization  designated  as 
being  responsible,  together  with  the 
State,  for  conducting  the  continuing, 


cooperative,  and  comprehensive 
planning  process  under  23  U.S.C.  134 
and  49  U.S.C.  1607. 

Milestone  has  the  meaning  given  in 
sections  182(g)(1)  and  189(c)(1)  of  the 
Act. 

National  ambient  air  quality 
standards  (NAAQS)  are  those  standards 
estabhshed  pursuant  to  section  109  of 
the  Act  and  include  standards  for 
carbon  monoxide  (CO),  lead  (Pb), 
nitrogen  dioxide  (NOj),  ozone, 
particulate  matter  (PM-10),  and  sulfur 
dioxide  (SO2). 

NEPA  is  the  National  Envirorunental 
Policy  Act  of  1969,  as  amended  (42 
U.S.C.  4321  etseq). 

Nonattainment  Area  (NAA)  means  an 
area  designated  as  nonattainment  under 
section  107  of  the  Act  and  described  in 
40  CFR  part  81. 

Precursors  of  a  criteria  pollutant  are: 

(1)  For  ozone,  nitrogen  oxides  (NOx), 
unless  an  area  is  exempted  from  NOx 
requirements  under  section  182(f)  of  the 
Act,  and  volatile  organic  compounds 
(VOC);  and 

(2)  For  PM-10,  those  pollutants 
described  in  the  PM-10  nonattainment 
area  applicable  SIP  as  significant 
contributors  to  the  PM-10  levels. 

Reasonably  foreseeable  emissions  are 
projected  future  indirect  emissions  that 
are  identified  at  the  time  the  conformity 
determination  is  made;  the  location  of 
such  emissions  is  known  and  the 
emissions  are  quantifiable,,  as  described 
and  documented  by  the  Federal  agency 
based  on  its  own  information  and  after 
reviewing  any  information  presented  to 
the  Federal  agency. 

Regional  water  and/or  wastewater 
projects  include  construction,  operation, 
and  maintenance  of  water  or  wastewater 
conveyances,  water  or  wastewater 
treatment  facilities,  and  water  storage 
reservoirs  which  affect  a  large  portion  of 
a  nonattainment  or  maintenance  area. 

Regionally  significant  action  means  a 
Federal  action  for  which  the  direct  and 
indirect  emissions  of  any  pollutant 
represent  10  percent  or  more  of  a 
nonattainment  or  maintenance  area's 
emissions  inventory  for  that  pollutant. 

Total  of  direct  and  indirect  emissions 
means  the  simi  of  direct  and  indirect 
emissions  increases  and  decreases 
caused  by  the  Federal  action;  i.e.,  the 
"net"  emissions  considering  all  direct 
and  indirect  emissions.  The  portion  of 
emissions  which  are  exempt  or 
presumed  to  conform  imder  §  51.853, 
(c),  (d),  (e).  or  (f)  are  not  included  in  the 
"total  of  direct  and  indirect  emissions." 
The  "total  of  direct  and  indirect 
emissions"  includes  emissions  of 
criteria  pollutants  and  emissions  of 
precursors  of  criteria  pollutants. 
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f  51.863    AppMcabtttty. 

(a)  Conformity  determinations  for 
Federal  actions  related  to  transportation 
plans,  programs,  and  projects 
developed,  funded,  or  approved  under 
title  23  U.S.C.  or  the  Federal  Transit  Act 
(49  U.S.C.  1601  ef  seq.)  must  meet  the 
procedures  and  criteria  of  40  CT"R  part 
51,  subpart  T,  in  lieu  of  the  procedures 
set  forth  in  this  subpart. 

(b)  For  Federal  actions  not  covered  by 
paragraph  (a)  of  this  section,  a 
conformity  determination  is  required  for 
each  pollutant  where  the  total  of  direct 
and  indirect  emissions  in  a 
nonattainment  or  maintenance  area 
caused  by  a  Federal  action  would  equal 
or  exceed  any  of  the  rates  in  paragraphs 
(b)(1)  or  (2)  of  this  section. 

(1)  For  purposes  of  paragraph  (b)  of 
this  section,  the  following  rates  apply  in 
nonattainment  areas  (NAAs): 


Ozone  (VOC's  or  NOJ: 

Sertoos  NAAs _. 

Severe  NAA's  . 

Extreme  NAA'a 

Other  ozorw  NAA'a  outside  an 

ozorw  transport  region 

Marginal  and  moderate  NAA's  Inside 

an  ozorw  transport  region: 

VOC 

NO, 

Cartwn  monoxide:  AN  NAA's 

SO}  or  NOi:  AH  NAA'a  

PM-10: 

Moderate  NAA's 

Serious  NAA's  .„ 

Pb:  All  NAA's 


Tone/ 
year 


SO 
25 
10 

100 


SO 
100 
100 
100 

100 
?0 
25 


(2)  For  purposes  of  paragraph  (b)  of 
this  section,  the  following  rates  apply  in 
maintenance  areas: 


Ozone  (NO.),  SO,  or  NO,:  AH  main- 
tenance areas  _ 

Ozone  (VOC's): 
Maintenance    areas    inside    an 

ozone  transport  region „. 

Maintenance    areas    outside    an 
ozorte  transport  region 

Cartx>n  monoxide:  AO  maintenarKe 
areas 

PM-10:  M  maintenance  areas 

Pb:  All  maintenance  areas 


Tons/ 
year 


100 

50 

100 

100 

100 

25 


(c)  The  requirements  of  this  subpart 
shall  not  apply  to: 

(1)  Actions  where  the  total  of  direct 
and  indirect  emissions  are  below  the 
emissions  levels  specified  in  paragraph 
(b)  of  this  section. 

(2)  The  following  actions  which 
would  result  in  no  emissions  increase  or 
an  increase  in  emissions  that  is  clearly 
de  minimis: 


(i)  Judicial  and  legislative 
proceedings. 

(ii)  Continuing  and  recurring 
activities  such  as  permit  renewals  where 
activities  conducted  will  be  similar  in 
scope  and  operation  to  activities 
currently  being  conducted. 

(iii)  Rulematung  and  policy 
development  and  issuance. 

(iv)  Routine  maintenance  and  repair 
activities,  including  repair  and 
maintenance  of  administrative  sites, 
roads,  trails,  and  facihties. 

(v)  Civil  and  criminal  enforcement 
activities,  such  as  investigations,  audits, 
inspections,  examinations, 
prosecutions,  and  the  training  of  law 
enforcement  personnel. 

(vi)  Administrative  actions  such  as 
personnel  actions,  organizational 
changes,  debt  management  or  collection, 
cash  management,  internal  agency 
audits,  program  budget  proposals,  and 
matters  relating  to  the  administration 
and  collection  of  taxes,  duties  and  fees. 

(vii)  The  routine,  recurring 
transportation  of  materiel  and 
personnel. 

(viii)  Routine  movement  of  mobile 
assets,  such  as  ships  and  aircraft,  in 
home  port  reassignments  and  stations 
(when  no  new  support  facilities  or 
I>ersonnel  are  required)  to  perform  as 
operational  groups  and/or  for  repair  or 
overhaul. 

(ix)  Maintenance  dredging  and  debris 
disposal  where  no  new  depths  are 
required,  applicable  permits  are 
secured,  and  disposal  will  be  at  an 
approved  disposal  site. 

(x)  Actions,  such  as  the  following, 
with  respect  to  existing  structures, 
properties,  facilities  and  lands  where 
future  activities  conducted  will  be 
similar  in  scope  and  operation  to 
activities  currently  being  conducted  at 
the  existing  structures.  pro{>erties. 
facilities,  and  lands;  for  example, 
relocation  of  personnel,  disposition  of 
federally-ovmed  existing  structures, 
properties,  faciUties,  and  lands,  rent 
subsidies,  operation  and  maintenance 
cost  subsidies,  the  exercise  of 
receivership  or  conservatorship 
authority,  assistance  in  purchasing 
structures,  and  the  production  of  coins 
and  currency. 

(xi)  The  granting  of  leases,  licenses 
such  as  for  exports  and  trade,  permits, 
and  easements  where  activities 
conducted  wtll  be  similar  in  scope  and 
operation  to  activities  currently  being 
conducted. 

(xii)  Planning,  studies,  and  provision 
of  technical  assistance. 

(xiii)  Routine  operation  of  facilities, 
mobile  assets  and  equipment. 

(xiv)  Transfers  of  ownership, 
interests,  and  titles  in  land,  facilities. 


and  real  and  personal  properties, 
regardless  of  the  form  or  method  of  the 
transfer. 

(xv)  The  designation  of  empowerment 
zones,  enterprise  communities,  or 
viticultural  areas. 

(xvi)  Actions  by  any  of  the  Federal 
banking  agencies  or  the  Federal  Reserve 
Banks,  including  actions  regarding 
charters,  applications,  notices,  licenses, 
the  supervision  or  examination  of 
depository  institutions  or  depository 
institution  holding  companies,  access  to 
the  discount  window,  or  the  provision 
of  financial  services  to  banking 
organizations  or  to  any  department, 
agency  or  instrumentality  of  the  United 
States. 

(xvii)  Actions  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  or  any  Federal  Reserve  Bank  to 
effect  monetary  or  exchange  rate  policy. 

(xviii)  Actions  that  implement  a 
foreign  affairs  function  of  the  United 
States. 

(xix)  Actions  (or  portions  thereoQ 
associated  with  transfers  of  land, 
facilities,  title,  and  real  properties 
through  an  enforceable  contract  or  lease 
agreement  where  the  delivery  of  the 
deed  is  required  to  occur  promptly  after 
a  specific,  reasonable  condition  is  met, 
such  as  promptly  after  the  land  is 
certified  as  meeting  the  requirements  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  and  where  the  Federal 
agency  does  not  retain  continuing 
authority  to  control  emissions 
associated  with  the  lands,  facilities, 
title,  or  real  properties. 

(xx)  Transfers  of  real  property, 
including  land,  facilities,  and  related 
personal  property  from  a  Federal  entity 
to  another  Federal  entity  and 
assignments  of  real  property,  including 
land,  facilities,  and  related  personal 
property  from  a  Federal  entity  to 
another  Federal  entity  for  subsequent 
deeding  to  eligible  applicants. 

(xxi)  Actions  by  the  Department  of  the 
Treasury  to  effect  fiscal  policy  and  to 
exercise  the  borrowing  authority  of  the 
United  States. 

(3)  The  following  actions  where  the 
emissions  are  not  reasonably 
foreseeable: 

(i)  Initial  Outer  Continental  Shelf 
lease  sales  which  are  made  on  a  broad      , 
scale  and  are  followed  by  exploration 
and  development  plans  on  a  project 
level. 

(ii)  Electric  power  marketing  activities 
that  involve  the  acquisition,  sale  and 
transmission  of  electric  energy. 

(4)  Actions  which  implement  a 
decision  to  conduct  or  carry  out  a 
conforming  program  such  as  prescribed 
burning  actions  which  are  consistent 
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with  a  conforming  land  management 
plan. 

(d)  Notwithstanding  the  other 
requirements  of  this  subpart,  a 
conformity  determination  is  not 
required  for  the  following  Federal 
actions  (or  portion  thereof): 

(1)  The  portion  of  an  action  that 
includes  major  new  or  modified 
stationary  sources  that  require  a  permit 
under  the  new  source  review  (NSR) 
program  (section  173  of  the  Act)  or  the 
prevention  of  significant  deterioration 
(PSD)  program  (title  I.  part  C  of  the  Act). 

(2)  Actions  in  response  to 
emergencies  or  natural  disasters  such  as 
hurricanes,  earthquakes,  etc.,  which  are 
commenced  on  the  order  of  hours  or 
days  after  the  emergency  or  disaster 
and.  if  applicable,  which  meet  the 
requirements  of  paragraph  (e)  of  this 
section. 

(3)  Research,  investigations,  studies, 
demonstrations,  or  training  (other  than 
those  exempted  under  paragraph  (c)(2) 
of  this  section),  where  no  environmental 
detriment  is  incurred  and/or.  the 
particular  action  furthers  air  quality 
research,  as  determined  by  the  State 
agency  primarily  responsible  for  the 
applicable  SIP. 

(4)  Alteration  and  additions  of 
existing  structures  as  specifically 
required  by  new  or  existing  applicable 
environmental  legislation  or 
environmental  regulations  (e.g..  hush 
houses  for  aircraft  engines  and 
scrubbers  for  air  emissions). 

(5)  Direct  emissions  from  remedial 
and  removal  actions  carried  out  under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  and  associated 
regulations  to  the  extent  such  emissions 
either  comply  with  the  substantive 
requirements  of  the  PSD/NSR 
permitting  program  or  are  exempted 
from  other  environmental  regulation 
under  the  provisions  of  CERCLA  and 
applicable  regulations  issued  under 
CERCLA. 

(e)  Federal  actions  which  are  part  of 
a  continuing  response  to  an  emergency 
or  disaster  under  paragraph  (d)(2)  of  this 
section  and  which  are  to  be  taken  more 
than  6  months  after  the  commencement 
of  the  response  to  the  emergency  or 
disaster  under  paragraph  (d)(2)  of  this 
section  are  exempt  from  the 
requirements  of  this  subpart  only  if: 

(1)  The  Federal  agency  taking  the 
actions  makes  a  written  determination 
that,  for  a  specified  period  not  to  exceed 
an  additional  6  months,  it  is  impractical 
to  prepare  the  conformity  analyses 
which  would  otherwise  be  required  and 
the  actions  cannot  be  delayed  due  to 
overriding  concerns  for  public  health 


and  welfare,  national  security  interests 
and  foreign  policy  commitments;  or 

(2)  For  actions  which  are  to  be  taken 
after  those  actions  covered  by  paragraph 
(e)(1)  of  this  section,  the  Federal  agency 
makes  a  new  determination  as  provided 
in  paragraph  (e)(1)  of  this  section. 

(i)  Notwithstanding  other 
requirements  of  this  subpart,  actions 
specified  by  individual  Federal  agencies 
that  have  met  the  criteria  set  forth  in 
either  paragraph  (g)(1)  or  (g)(2)  of  this 
section  and  the  procedures  set  forth  in 
paragraph  (h)  of  this  section  are 
presumed  to  conform,  except  as 
provided  in  paragraph  (j)  of  this  section. 

(g)  The  Federal  agency  must  meet  the 
criteria  for  establishing  activities  that 
are  presumed  to  conform  by  fulfilling 
the  requirements  set  forth  in  either 
paragraph  (g)(1)  or  (g)(2)  of  this  section: 

(1)  The  Federal  agency  must  clearly 
demonstrate  using  methods  consistent 
with  this  subpart  that  the  total  of  direct 
and  indirect  emissions  from  the  type  of 
activities  which  would  be  presumed  to 
conform  would  not: 

(i)  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area; 

(ii)  Interfere  with  provisions  in  the 
applicable  SIP  for  maintenance  of  any 
standard; 

(iii)  Increase  the  frequency  or  severity 
of  any  existing  violation  of  any  standard 
in  any  area;  or 

(iv)  Delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area  including,  where  applicable, 
emission  levels  specified  in  the 
applicable  SIP  for  purposes  of: 

(A)  A  demonstration  of  reasonable 
further  progress; 

(B)  A  demonstration  of  attainment;  or 

(C)  A  maintenance  plan;  or 

(2)  The  Federal  agency  must  provide 
documentation  that  the  total  of  direct 
and  indirect  emissions  from  such  future 
actions  would  be  below  the  emission 
rates  for  a  conformity  determination  that 
are  established  in  paragraph  (b)  of  this 
section,  based,  for  example,  on  similar 
actions  taken  over  recent  years. 

(h)  In  addition  to  meeting  the  criteria 
for  establishing  exemptions  set  forth  in 
paragraphs  (g)(1)  or  (g)(2)  of  this  section, 
the  following  procedures  must  also  be 
complied  with  to  presume  that  activities 
will  conform: 

(1)  The  Federal  agency  must  identify 
through  publication  in  the  Federal 
Register  its  list  of  proposed  activities 
that  are  presumed  to  conform  and  the 
basis  for  the  presumptions; 

(2)  The  Feaeral  agency  must  notify 
the  appropriate  EPA  Regional  Office(s), 
State  and  local  air  quality  agencies  and. 
where  applicable,  the  agency  designated 
under  section  174  of  the  Act  and  the 


MPO  and  provide  at  least  30  days  for 
the  public  to  comment  on  the  list  of 
proposed  activities  presumed  to 
conform; 

(3)  The  Federal  agency  must 
document  its  response  to  all  the 
comments  received  and  make  the 
comments,  response,  and  final  list  of 
activities  available  to  the  public  upon 
request;  and 

(4)  The  Federal  agency  must  publish 
the  final  list  of  such  activities  in  the 
Federal  Register. 

(i)  Notwithstanding  the  other 
requirements  of  this  subpart,  when  the 
total  of  direct  and  indirect  emissions  of 
any  pollutant  from  a  Federal  action  does 
not  equal  or  exceed  the  rates  specified 
in  paragraph  (b)  of  this  section,  but 
represents  10  percent  or  more  of  a 
nonattainment  or  maintenance  area's 
total  emissions  of  that  pollutant,  the 
action  is  defined  as  a  regionally 
significant  action  and  the  requirements 
of  §  51.850  and  §§  51.855  through 
51.860  shall  apply  for  the  Federal 
action. 

(j)  Where  an  action  otherwise 
presumed  to  conform  under  paragraph 
(f)  of  this  section  is  a  regionally 
significant  action  or  does  not  in  fact 
meet  one  of  the  criteria  in  paragraph 
(g)(1)  of  this  section,  that  action  shall 
not  be  presumed  to  conform  and  the 
requirements  of  §  51.850  and  §§  51.855 
through  51.860  shall  apply  for  the 
Federal  action. 

(k)  The  provisions  of  this  subpart 
shall  apply  in  all  nonattainment  and 
maintenance  areas. 

§  51 .854    Conformity  analysis. 

Any  Federal  department,  agency,  or 
instrumentality  of  the  Federal 
government  taking  an  action  subject  to 
this  subpart  must  make  its  own 
conformity  determination  consistent 
with  the  requirements  of  this  subpart.  In 
making  its  conformity  determination,  a 
Federal  agency  must  consider  comments 
from  any  interested  parties.  Where 
multiple  Federal  agencies  have 
jurisdiction  for  various  aspects  of  a 
project,  a  Federal  agency  may  choose  to 
adopt  the  analysis  of  another  Federal 
agency  or  develop  its  own  analysis  in 
order  to  make  its  conformity 
determination. 

§51.855    Reporting  requirements, 
(a)  A  Federal  agency  making  a 
conformity  determination  under 
§  51.858  must  provide  to  the  appropriate 
EPA  Regional  Office(s),  State  and  local 
air  quality  agencies  and,  where 
applicable,  affected  Federal  land 
managers,  the  agency  designated  under 
section  174  of  the  Act  and  the  MPO  a 
30  day  notice  which  describes  the 
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proposed  action  and  the  Federal 
agency's  draft  conformity  determination 
on  the  action. 

(b)  A  Federal  agency  must  notify  the 
appropriate  EPA  Regional  0{fice(s). 
State  and  local  air  quality  agencies  and. 
where  applicable,  affected  Federal  land 
managers,  the  agency  designated  under 
section  174  of  the  Qean  Air  Act  and  the 
MPO  within  30  days  after  making  a  final 
conformity  determination  tmder 
§51.858. 

I51.8M    Pubfle  partieipalion. 

(a)  Upon  request  by  any  person 
regarding  a  specific  Federal  action,  a 
Federal  agency  must  make  available  for 
review  Its  draft  conformity 
determination  under  §  51.858  with 
supporting  materials  whidi  describe  the 
analytical  methods  and  conclusions 
relied  upon  in  making  the  applicability 
analysis  and  draft  conformity 
determination. 

(b)  A  Federal  agency  must  make 
public  its  draft  ccrfbrmity 
determination  under  S  51.858  by  placing 
a  notice  by  prominent  advertisement  in 
a  daily  newspaper  of  general  circulation 
in  the  area  affected  by  the  action  and  by 
providing  30  days  for  written  public 
comment  prior  to  taking  any  formal 
action  on  the  draft  determination.  This 
comment  period  may  be  concurrent 
with  any  other  pubhc  involvement, 
such  as  occurs  in  the  NEPA  process. 

(c)  A  Federal  agency  must  docimient 
its  response  to  all  the  comments 
received  on  its  draft  conformity 
determination  under  8  51.858  and  make 
the  comments  and  responses  available, 
upon  request  by  any  person  regarding  a 
specific  Federal  action,  within  30  days 
of  the  final  conformity  determination. 

(d)  A  Federal  agency  must  make 
public  its  final  conformity 
determination  \mder  §  51.858  for  a 
Federal  action  by  placing  a  notice  by 
prominent  advertisement  in  a  daily 
newspaper  of  general  circuladon  in  the 
area  affiBcted  by  the  action  within  30 
days  of  the  final  conformity 
determination. 

|514»7    Frequency  of  eonfonnity 
determlnationa. 

(a)  Tlie  conformity  statiis  of  a  Federal 
action  automatically  lapses  5  years  from 
the  date  a  final  conformity 
determination  is  reported  under 

§  51.835,  unless  the  Federal  action  has 
been  completed  or  a  continuous 
program  has  been  commenced  to 
implement  that  Federal  action  within  a 
reasonable  time. 

(b)  Ongoing  Federal  activities  at  a 
given  site  showing  continuous  progress 
are  not  new  actions  end  do  not  require 
periodic  redeterminations  so  long  as 


such  activities  are  within  the  scope  of 
the  final  conformity  determination 
reported  under  S  51.855. 

(c)  ff.  after  the  conformity 
determination  is  made,  the  Federal 
action  is  changed  so  that  there  is  an 
increase  in  the  total  of  direct  and 
indirect  emissions  above  the  levels  in 
S  51.853(b),  a  new  conformity 
determination  is  required. 

S  51 .858   Criteria  for  (tetennlning 
conformity  of  general  Federal  actions. 

(a)  An  action  required  under  §  51.853 
to  have  a  conformity  determination  for 
a  spedflc  pollutant,  will  be  determined 
to  conform  to  the  applicable  SIP  if.  for 
each  pollutant  that  exceeds  the  rates  in 
§  51.853(b),  or  otherwise  reqxiires  a 
conformity  determination  due  to  the 
total  of  direct  and  Indirect  emissions 
from  the  action,  the  action  meets  the 
requirements  of  paragraph  (c)  of  this 
section,  and  meets  any  of  the  following 
reouirements: 

(1)  For  any  criteria  pollutant,  the  total 
of  direct  and  indirect  emissions  from 
the  action  are  specifically  identified  and 
accounted  for  in  the  applicable  SIP's 
attainment  or  maintenance 
demonstration; 

(2)  For  ozone  or  nitrogen  dioxide,  the 
total  of  direct  and  indirect  emissions 
from  the  action  are  fully  offset  within 
the  same  nonattainment  or  maintenance 
area  through  a  revision  to  the  applicable 
SIP  or  a  similarly  enforceable  measure 
that  effects  emission  reductions  so  that 
there  is  no  net  Increase  In  emissions  of 
that  pollutant; 

(3)  For  any  criteria  pollutant,  except 
ozone  and  nitrogen  dioxide,  the  total  of 
direct  and  indirect  emissions  from  the 
action  meet  the  requirements: 

(i)  Specified  in  paragraph  (b)  of  this 
section,  based  on  areawide  air  quality 
modeling  analysis  and  local  air  quality 
modeling  analysis;  or 

(ii)  Meet  the  requirements  of 
paragraph  {a)(5)  of  this  section  and.  for 
local  air  quality  modeling  analysis,  the 
requirement  of  paragraph  (b)  of  this 
section; 

(4)ForCOorPh4-lO— 

(i)  Where  the  State  agency  primarily 
responsible  for  the  applicable  SIP 
determines  that  an  areawide  air  quality 
modeling  analysis  Is  not  needed,  the 
total  of  direct  and  indirect  emissions 
from  the  action  meet  the  requirements 
specified  in  paragraph  (b)  of  this 
section,  based  on  local  air  quality 
modeling  analysis;  or 

(ii)  Where  the  State  agency  primarily 
responsible  for  the  appUcable  SIP 
determines  that  an  areawide  air  quality 
modeling  analysis  Is  appropriate  and 
that  a  looal  air  quahty  modeling  anal}rsls 
is  not  needed,  the  total  of  direct  and 


indirect  emissions  from  the  action  meet 
the  reouirements  specified  in  paragraph 
(b)  of  tnis  section,  based  on  areawide 
modeling,  or  meet  the  requirements  of 
paragraph  (a)(5)  of  this  section;  or 

(5)  For  ozone  or  nitrogen  dioxide,  and 
for  purposes  of  paragraphs  (a)(3)(ii)  and 
(a)(4)(ii)  of  this  section,  each  portion  of 
the  action  or  the  action  as  a  whole  meets 
any  of  the  following  requirements: 

(i)  Where  EPA  has  approved  a 
revision  to  an  area's  attainment  or 
maintenance  demonstration  after  1990 
and  the  State  makes  a  determination  as 
provided  in  paragraph  (a)(5)(i)(A)  of  this 
section  or  where  the  State  makes  a 
commitment  as  provided  in  paragraph 
(a)(5)(i)(B)  of  this  section: 

(A)  The  total  of  direct  and  indirect 
emissions  from  the  action  (or  portion 
thereof)  is  determined  and  documented 
by  the  State  agency  primarily 
responsible  for  the  appUcable  SIP  to 
result  In  a  level  of  emissions  which, 
together  with  all  other  emissions  in  the 
nonattainment  (or  maintenance)  area, 
would  not  exceed  the  emissions  budgets 
specified  in  the  applicable  SIP; 

(B)  The  total  ofoirect  and  indirect 
emissions  from  the  action  (or  portion 
thereof)  is  determined  by  the  State 
agency  responsible  for  the  applicable 
SIP  to  residt  in  a  level  of  emissions 
which,  together  with  all  other  emissions 
in  the  nonattaiimient  (or  maintenance) 
area,  would  exceed  an  emissions  budget 
specified  in  the  applicable  SIP  and  the 
State  Governor  or  the  Governor's 
designee  for  SIP  actions  makes  a  written 
commitment  to  EPA  which  Includes  the 
following: 

(1)  A  specific  schedule  for  adoption 
and  submittal  of  a  revision  to  the  SIP 
which  would  achieve  the  needed 
emission  reductions  prior  to  the  time 
emissions  from  the  Federal  action 
would  occur; 

(2)  Identification  of  specific  measures 
for  incorporation  into  the  SIP  which 
would  resuh  in  a  level  of  emissions 
which,  together  with  all  other  emissions 
in  the  nonattainment  or  maintenance 
area,  would  not  exceed  any  emissions 
budget  specified  in  the  applicable  SIP; 

[3]  A  demonstration  that  all  existing 
applicable  SDP  requirements  are  being 
implemented  in  the  area  for  the 
pollutants  affected  by  the  Federal 
action,  and  that  local  authority  to 
implement  additional  requirements  has 
been  fully  pursued; 

(4]  A  determination  that  the 
responsible  Federal  agencies  have 
required  all  reasonable  mitigation 
measures  associated  with  their  action; 
and 

(5)  Written  documentation  including 
all  air  quality  analyses  supporting  the 
conformity  determination; 
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(C)  Where  a  Federal  agency  made  a 
confonnity  determination  based  on  a 
State  commitment  under  paragraph 
(a)(5)(i)(B)  of  this  section,  such  a  State 
commitment  is  automatically  deemed  a 
call  for  a  SIP  revision  by  EPA  under 
section  110(k)(5)  of  the  Act.  effective  on 
the  date  of  the  Federal  conformity 
determination  and  requiring  response 
within  18  months  or  any  shorter  time 
within  which  the  State  commits  to 
revise  the  applicable  SIP; 

(ii)  The  action  (or  portion  thereof),  as 
determined  by  the  MPO,  is  specifically 
included  in  a  current  transportation 
plan  and  transportation  improvement 
program  which  have  been  found  to 
conform  to  the  applicable  SIP  imder  40 
CFR  part  51,  subpart  T,  or  40  CFR  part 
93.  subpart  A; 

(iii)  The  action  (or  portion  thereof) 
fully  offsets  its  emissions  within  the 
same  nonattainment  or  maintenance 
area  through  a  revision  to  the  appUcable 
SIP  or  an  equally  enforceable  measiue 
that  effects  emission  reductions  equal  to 
or  greater  than  the  total  of  direct  and 
indirect  emissions  from  the  action  so 
that  there  is  no  net  increase  in 
emissions  of  that  pollutant: 

(iv)  Where  EPA  tias  not  approved  a 
revision  to  the  relevant  SIP  attainment 
or  maintenance  demonstration  since 
1990.  the  total  of  direct  and  indirect 
emissions  from  the  action  for  the  future 
years  (described  in  §  51.859(d))  do  not 
increase  emissions  with  respect  to  the 
baseline  emissions: 

(A)  The  baseline  emijsions  reflect  the 
historical  activity  levels  that  occurred  in 
the  geographic  area  affected  by  the 
proposed  Federal  action  during: 

(1]  Calendar  year  1990; 

[2)  The  calendar  year  that  is  the  basis 
for  the  classification  (or.  where  the 
classification  is  based  on  multiple  years, 
the  most  representative  year),  if  a 
classification  is  promulgated  in  40  CFR 
part  81;  or 

[3]  The  year  of  the  baseline  inventory 
in  the  PM-10  applicable  SIP; 

(B)  The  baselme  emissions  are  the 
total  of  direct  and  indirect  emissions 
calculated  for  the  future  years 
(described  in  §  51.859(d))  using  the 
historic  activity  levels  (described  in 
paragraph  (a)(5)(iv)(A)  of  this  section) 
and  appropriate  emission  factors  for  the 
future  years;  or 

(v)  Where  the  action  involves  regional 
water  and/or  wastewater  projects,  such 
projects  are  sized  to  meet  only  the  needs 
of  population  projections  that  are  in  the 
applicable  SIP. 

(b)  The  areawide  and/or  local  air 
quality  modeling  analyses  must: 

(1)  Meet  the  requirements  in  §  51.859; 
and 

(2)  Show  that  the  action  does  not: 


(i)  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area;  or 

(ii)  Increase  the  frequency  or  severity 
of  any  existing  violation  of  any  standard 
in  any  area. 

(c)  Notwithstanding  any  other 
requirements  of  this  section,  an  action 
subject  to  this  subpcut  may  not  be 
determined  to  conform  to  the  applicable 
SIP  unless  the  total  of  direct  and 
indirect  emissions  from  the  action  is  in 
compliance  or  consistent  with  all 
relevant  requirements  and  milestones 
contained  in  the  applicable  SIP.  such  as 
elements  identified  as  part  of  the 
reasonable  further  progress  schedules, 
assumptions  specified  in  the  attainment 
or  maintenance  demonstration, 
prohibitions,  numerical  emission  limits, 
and  work  practice  requirements. 

(d)  Any  analyses  required  under  this 
section  must  be  completed,  and  any 
mitigation  requirements  necessary  for  a 
finding  of  conformity  must  be  identified 
before  the  determination  of  conformity 
is  made. 

S  51 .859    Procedures  for  conformity 
detarminationa  of  general  Federal  actions. 

(a)  The  analyses  required  under  this 
subpart  must  be  based  on  the  latest 
planning  assiunptions. 

(1)  All  planning  assumptions  must  be 
derived  from  the  estimates  of 
population,  employment,  travel,  and 
congestion  most  recently  approved  by 
the  MPO.  or  other  agency  authorized  to 
make  such  estimates,  where  available. 

(2)  Any  revisions  to  these  estimates 
used  as  part  of  the  conformity 
determination,  including  projected 
shifts  in  geographic  location  or  level  of 
population,  employment,  travel,  and 
congestion,  must  be  approved  by  the 
MPO  or  other  agency  authorized  to 
make  such  estimates  for  the  urban  area. 

(b)  The  analyses  required  under  this 
subpart  must  be  based  on  the  latest  and 
most  accurate  emission  estimation 
techniques  available  as  described  below, 
unless  such  techniques  are 
inappropriate.  If  such  techniques  are 
inappropriate  and  written  approval  of 
the  EPA  Regional  Administrator  is 
obtained  for  any  modification  or 
substitution,  they  may  be  modified  or 
another  technique  substituted  on  a  case- 
by-case  basis  or,  where  appropriate,  on 

a  generic  basis  for  a  specific  Federal 
agency  program. 

(1)  For  motor  vehicle  emissions,  the 
most  current  version  of  the  motor 
vehicle  emissions  model  specified  by 
EPA  and  available  for  use  in  the 
preparation  or  revision  of  SIPs  in  that 
State  must  be  used  for  the  conformity 
analysis  as  specified  in  paragraphs  (b)(1) 
(i)  and  (ii)  of  this  section: 


(i)  The  EPA  must  publish  in  the 
Federal  Register  a  notice  of  availability 
of  any  new  motor  vehicle  emissions 
model;  and 

(ii)  A  grace  period  of  three  months 
shall  apply  during  which  the  motor 
vehicle  emissions  model  previously 
specified  by  EPA  as  the  most  current 
version  may  be  used.  Conformity 
analyses  for  which  the  analysis  was 
begim  during  the  grace  period  or  no 
more  than  3  years  before  the  Federal 
Register  notice  of  availability  of  the 
latest  emission  model  may  continue  to 
use  the  previous  version  of  the  model 
specified  by  EPA. 

(2)  For  non-motor  vehicle  sources, 
including  stationary  and  area  source 
emissions,  the  latest  emission  factors 
specified  by  EPA  in  the  "Compilation  of 
Air  Pollutant  Emission  Factors  (AP- 
42)"»  must  be  used  for  the  conformity 
analysis  unless  more  accurate  emission 
data  are  available,  such  as  actual  stack 
test  data  from  stationary  sources  which 
are  part  of  the  conformity  analysis. 

(c)  The  air  quality  modeling  analyses 
required  under  this  subpart  must  be 
b4sed  on  the  applicable  air  quality 
models,  data  bases,  and  other 
requirements  specified  in  the  most 
recent  version  of  the  "Guideline  on  Air 
Quality  Models  (Revised)"  (1986), 
including  supplements  (EPA 
publication  no.  450/2-78-027R)  2, 
unless: 

(1)  The  guideline  techniques  are 
inappropriate,  in  which  case  the  model 
may  De  modified  or  another  model 
substituted  on  a  case-by-case  basis  or, 
where  appropriate,  on  a  generic  basis  for 
a  specific  Federal  agency  program;  and 

(2)  Written  approval  of  the  EPA 
Regional  Administrator  is  obtained  for 
any  modification  or  substitution. 

(d)  The  analyses  required  under  this 
subpart,  except  §  51.858(a)(1).  must  be 
based  on  the  total  of  direct  and  indirect 
emissions  from  the  action  and  must 
reflect  emission  scenarios  that  are 
expected  to  occur  under  each  of  the 
following  cases: 

(1)  The  Act  mandated  attainment  year 
or.  if  applicable,  the  farthest  year  for 
which  emissions  are  projected  in  the 
maintenance  plan; 

(2)  The  year  during  which  the  total  of 
direct  and  indirect  emissions  from  the 
action  is~  expected  to  be  the  greatest  on 
an  annual  basis;  and 

(3)  any  year  for  which  the  applicable 
SIP  specifies  an  emissions  budget. 


1  Copies  may  be  obtained  from  the  Technical 
Support  Division  of  OAQPS,  EPA,  MD-14,  Research 
Triangle  Park.  NC  27711. 

>  See  footnote  1  at  §  51.a59(bK2). 
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151.860    MMgMlon  of  air  quality  Impacts. 

(a)  Any  measures  that  are  intended  to 
mitigate  air  quality  impacts  must  be 
identified  and  the  process  for 
implementation  and  enforcement  of 
such  measures  must  be  described, 
including  an  implementation  schedule 
containing  explicit  timelines  for 
imolementation. 

(d)  Prior  to  determining  that  a  Federal 
action  is  in  conformity,  the  Federal 
agency  making  the  conformity 
determination  must  obtain  written 
commitments  from  the  appropriate 
persons  or  agencies  to  implement  any 
mitigation  measures  which  are 
identified  as  conditions  for  making 
conformity  determinations. 

(c)  Persons  or  agencies  voluntarily 
committing  to  mitigation  measures  to 
facihtate  positive  conformity 
determinations  must  comply  with  the 
obligations  of  such  commitments. 

(dj  In  instances  where  the  Federal 
agency  is  licensing,  permitting  or 
otherwise  approving  the  action  of 
another  governmental  or  private  entity, 
approval  by  the  Federal  agency  must  be 
conditioned  on  the  other  entity  meeting 
the  mitigation  measures  set  forth  in  the 
conformity  determination. 

(e)  When  necessary  because  of 
changed  circumstances,  mitigation 
measures  may  be  modified  so  long  as 
the  new  mitigation  measures  continue 
to  support  the  conformity 
determination.  Any  proposed  change  in 
the  mitigation  measures  is  subject  to  the 
reporting  requirements  of  §  51.856  and 
the  public  participation  requirements  of 
§51.857. 

(f)  The  implementation  plan  revision 
required  in  §  51.851  shall  provide  that 
written  commitments  to  mitigation 
measures  must  be  obtained  prior  to  a 
positive  conformity  determination  and 
that  such  commitments  must  be 
fulfilled. 

(g)  After  a  State  revises  its  SIP  to 
adopt  its  general  conformity  rules  and 
EPA  approves  that  SIP  revision,  any 
agreements,  including  mitigation 
measures,  necessary  for  a  conformity 
determination  will  be  both  State  and 
federally  enforceable.  Enforceability 
through  the  apphcable  SIP  will  apply  to 
all  persons  who  agree  to  mitigate  direct 
and  indirect  emissions  associated  with 
a  Federal  action  for  a  conformity 
determination. 

PART  93— DETERMINING 
CONFORMITY  OF  FEDERAL  ACTIONS 
TO  STATE  OR  FEDERAL 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671p. 


2.  Part  93  is  amended  by  adding  a 
new  subpart  B  to  read  as  follows: 

Sut>part  ft-Oetannlnlng  Conformity  of 
Qanaral  Fodaral  Acttona  to  Stat*  or  Federal 
kwplamantatlon  Plana 

93.150  Prohibition. 

93.151  State  implementation  plan  (SIP) 
revision. 

93.152  Definitions. 

93.153  Applicability. 

93.154  Conformity  analysis. 

93.155  RepKirting  requirements. 

93.156  Public  participation. 

93. 1 57  Frequency  of  confonnity 
determinations. 

93.156    Criteria  for  determining  conformity 
of  general  Federal  actions. 

93.159  Procedures  for  conformity 
determinations  of  general  Federal 
actions. 

93.160  Mitigation  of  air  quality  impacts. 

Subpart  B— Oatarmlnlng  Conformity  of 
Qanaral  Fadaral  Actiona  to  State  or 
Fadaral  Implamantatlon  Plana 

193.150    Prohibition. 

(a)  No  department,  agency  or 
instrumentality  of  the  Federal 
Government  shall  engage  in,  support  in 
any  way  or  provide  financial  assistance 
for,  license  or  permit,  or  approve  any 
activity  which  does  not  conform  to  an 
applicable  implementation  plan. 

lb)  A  Federal  agency  must  make  a 
determination  that  a  Federal  action 
conforms  to  the  applicable 
implementation  plan  in  accordance 
with  the  requirements  of  this  subpart 
before  the  action  is  taken. 

(c)  Paragraph  (b)  of  this  section  does 
not  include  Federal  actions  where: 

(1)  A  National  Environmental  Policy 
Act  (NEPA)  analysis  was  completed  as 
evidenced  by  a  final  environmental 
assessment  (EA),  environmental  impact 
statement  (EIS),  or  finding  of  no 
significant  impact  (FONSI)  that  was 
prepared  prior  to  January  31, 1994;  or 

(2)(i)  Prior  to  December  30, 1993,  an 
environmental  analysis  was  commenced 
or  a  contract  was  awarded  to  develop 
the  specific  environmental  analysis; 

(ii)  Sufficient  environmental  analysis 
is  comoleted  by  March  15, 1994  so  that 
the  Federal  agency  may  determine  that 
the  Federal  action  is  in  conformity  with 
the  specific  requirements  and  the 
purposes  of  the  applicable  SIP  pursuant 
to  the  agency's  affirmative  obligation 
under  section  176(c)  of  the  Clean  Air 
Act  (Act);  and 

(iii)  A  written  determination  of 
conformity  under  section  176(c)  of  the 
Act  has  been  made  by  the  Federal 
agency  responsible  for  the  Federal 
action  by  March  15, 1994. 

(d)  Notwithstanding  any  provision  of 
this  subpart,  a  determination  that  an 


action  is  in  conformance  with  the 
applicable  implementation  plan  does 
not  exempt  the  action  from  any  other 
requirements  of  the  applicable 
implementation  plan,  the  National 
Environmental  Policy  Act  (NEPA).  or 
the  Clean  Air  Act  (Act). 

S93.1S1    Stat*  Implementation  plan  (SIP) 
rovlalon. 

The  Federal  conformity  rules  under 
this  subpart,  in  addition  to  any  existing 
applicable  State  requirements,  establish 
the  conformity  criteria  and  procedures 
necessary  to  meet  the  Act  requirements 
until  such  time  as  the  required 
conformity  SIP  revision  is  approved  by 
EPA.  A  State's  conformity  provisions 
must  contain  criteria  and  procedures 
that  are  no  less  stringent  than  the 
requirements  described  in  this  subpart. 
A  State  may  establish  more  stringent 
conformity  criteria  and  procedures  only 
if  they  apply  equally  to  nonfederal  as 
well  as  Federal  entities.  Following  EPA 
approval  of  the  State  conformity 
provisions  (or  a  portion  thereof!  in  a 
revision  to  the  applicable  SIP,  the 
approved  (or  approved  portion  of  the) 
State  criteria  and  procedures  would 
govern  conformity  determinations  and 
the  Federal  conformity  regulations 
contained  in  this  part  would  apply  only 
for  the  portion,  if  any,  of  the  State's 
conformity  provisions  that  is  not 
approved  by  EPA.  In  addition,  any 
previously  apphcable  SIP  requirements 
relating  to  conformity  remain 
enforceable  imtil  the  State  revises  its 
SIP  to  specifically  remove  them  from 
the  SIP  and  that  revision  is  approved  by 
EPA. 

§93.152    Daflnltiona. 

Terms  used  but  not  defined  in  this 
part  shall  have  the  meaning  given  them 
by  the  Act  and  EPA's  regulations  (40 
CFR  chapter  I),  in  that  order  of  priority. 

Affected  Federal  land  manager  means 
the  Federal  agency  or  the  Federal 
official  charged  with  direct 
responsibility  for  management  of  an 
area  designated  as  Class  I  under  the  Act 
(42  U.S.C.  7472)  that  is  located  within 
100  km  of  the  proposed  Federal  action. 

Applicable  implementation  plan  or 
applicable  SIP  means  the  portion  (or 
portions)  of  the  SIP  or  most  recent 
revision  thereof,  which  has  been 
approved  under  section  110  of  the  Act. 
or  promulgated  under  section  110(c)  of 
the  Act  (Federal  implementation  plan), 
or  promulgated  or  approved  pursuant  to 
regulations  promulgated  under  section 
301(d)  of  the  Act  and  which  implements 
the  relevant  requirements  of  the  Act. 

Areawide  air  quality  modeling 
analysis  means  an  assessment  on  a  scale 
that  includes  the  entire  nonattainment 
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or  maintenance  area  which  uses  an  air 
quality  dispersion  model  to  determine 
the  effects  of  emissions  on  air  quality. 

Cause  or  contribute  to  a  new  violation 
means  a  Federal  action  that: 

(1)  Causes  a  new  violation  of  a 
national  ambient  air  quality  standard 
(NAAQS)  at  a  location  in  a 
nonattainment  or  maintenance  area 
which  would  otherwise  not  be  in 
violation  of  the  standard  during  the 
future  period  in  question  if  the  Federal 
action  were  not  taken;  or 

(2)  Contributes,  in  conjunction  with 
other  reasonably  foreseeable  actions,  to 
a  new  violation  of  a  NAAQS  at  a 
location  in  a  nonattainment  or 
maintenance  area  in  a  manner  that 
would  increase  the  frequency  or  severity 
of  the  new  violation. 

Caused  by,  as  used  in  the  terms 
"direct  emissions"  and  "indirect 
emissions,"  means  emissions  that 
would  not  otherwise  occur  in  the 
absence  of  the  Federal  action. 

Criteria  pollutant  or  standard  means 
any  pollutant  for  which  there  is 
established  a  NAAQS  at  40  CFR  part  50. 

Direct  emissions  means  those 
emissions  of  a  criteria  pollutant  or  its 
precursors  that  are  caused  or  initiated 
by  the  Federal  action  and  occur  at  the 
same  time  and  place  as  the  action. 

Emergency  means  a  situation  where 
extremely  quick  action  on  the  part  of  the 
Federal  agencies  involved  is  needed  and 
where  the  timing  of  such  Federal 
activities  makes  it  impractical  to  meet 
the  requirements  of  this  subpart,  such  as 
natural  disasters  like  hurricanes  or 
earthquakes,  civil  disturbances  such  as 
terrorist  acts  and  military  mobilizations. 

Emissions  budgets  are  those  portions 
of  the  applicable  SIP's  projected 
emission  inventories  that  describe  the 
levels  of  emissions  (mobile,  stationary, 
area,  etc.)  that  provide  for  meeting 
reasonable  further  progress  milestones, 
attainment,  and/or  maintenance  for  any 
criteria  pollutant  or  its  precursors. 

Emissions  offsets,  for  purposes  of 
§  93.158,  are  emissions  reductions 
which  are  ouantifiable.  consistent  with 
the  applicable  SIP  attainment  and 
reasonable  further  progress 
demonstrations,  surplus  to  reductions 
required  by.  and  credited  to.  other 
applicable  SIP  provisions,  enforceable  at 
both  the  Stat"  and  Federtl  levels,  and 
permanent  mthin  the  timeframe 
specified  by  the  program. 

Emissions  that  a  Federal  agency  has 
a  continuing  program  nsponsibility  for 
means  emissions  that  are  specifically 
caused  by  an  agency  carrying  out  its 
authorities,  and  does  not  indude 
emissions  that  occur  due  to  subsequwit 
activities,  unless  such  activities  are 
required  by  the  Federal  agency.  When 


an  agency,  in  performing  its  normal 
program  responsibilities,  takes  actions 
itself  or  imposes  conditions  that  result 
in  air  pollutant  emissions  by  a  non- 
Federal  entity  taking  subsequent 
actions,  such  emissions  are  covered  by 
the  meaning  of  a  continuing  program 
responsibility. 

EPA  means  the  Environmental 
Protection  Agency. 

Federal  action  means  any  activity 
engaged  in  by  a  department,  agency,  or 
instrumentality  of  the  Federal 
government,  or  any  activity  that  a 
department,  agency  or  instrumentality 
of  the  Federal  government  supports  in 
any  way.  provides  financial  assistance 
for,  licenses,  permits,  or  approves,  other 
than  activities  related  to  transportation 
plans,  programs,  and  projects 
developed,  funded,  or  approved  under 
title  23  U.S.C.  or  the  Federal  Transit  Act 
(49  U.S.C  1601  et  seq).  Where  the 
Federal  action  is  a  permit,  license,  or 
other  approval  for  some  aspect  of  a  non- 
Federal  undertaking,  the  relevant 
activity  is  the  part,  portion,  or  phase  of 
the  non-Federal  undertaking  that 
requires  the  Federal  permit,  license,  or 
approval. 

Federal  agency  means,  for  purposes  of 
this  subpart,  a  Federal  department, 
agency,  or  instrumentality  of  the  Federal 
government. 

Increase  the  frequency  or  severity  of 
any  existing  violation  of  any  standard  in 
any  area  means  to  cause  a 
nonattainment  area  to  exceed  a  standard 
more  often  or  to  cause  a  violation  at  a 
greater  concentration  than  previously 
existed  and/ or  would  otherwise  exist 
during  the  future  period  in  question.  If 
the  project  were  not  implemented. 

Indirect  emissions  means  those 
emissions  of  a  criteria  pollutant  or  its 
precursors  that: 

(1)  Are  caused  by  the  Federal  action, 
but  may  occur  later  in  time  and/or  may 
be  further  removed  in  distance  from  the 
action  itself  but  are  still  reasonably 
foreseeable;  and 

(2)  The  Federal  agency  can 
practicably  control  and  will  maintain 
control  over  due  to  a  continuing 
program  responsibility  of  the  Federal 
agency. 

Local  air  quality  modeling  analysis 
means  an  assessment  of  localized 
impacts  on  a  scale  smaller  than  the 
entire  nonattainment  or  maintenance 
area,  including,  for  example,  congested 
roadway  intersections  and  highways  or 
transit  terminals,  which  uses  an  air 

auality  dispersion  model  to  determine 
le  efiiscts  of  emissions  on  air  quality. 
Maintenance  area  means  an  area  with 
a  maintenance  plan  approved  under 
section  17SA  of  the  Act 


Maintenance  plan  means  a  revision  to 
the  applicable  SIP.  meeting  the 
reouirements  of  section  175A  of  the  Act. 

Metropolitan  Planning  Organization 
(MPO)  is  that  organization  designated  as 
being  responsible,  together  with  the 
State,  for  conducting  the  continuing, 
cooperative,  and  comprehensive 
planning  process  under  23  U.S.C.  134 
and  49  U.S.C.  1607. 

Milestone  has  the  meaning  given  in 
sections  182(g)(1)  and  189(c)(1)  of  the 
Act. 

National  ambient  air  quality 
standards  (NAAQS)  are  those  standards 
established  pursuant  to  section  109  of 
the  Act  and  include  standards  for 
carbon  monoxide  (CO),  lead  (Pb), 
nitrogen  dioxide  (NO2).  ozone, 
particulate  matter  (PM-10),  and  sulfur 
dioxide  (SO2). 

NEPA  is  the  National  Environmental 
Policy  Act  of  1969.  as  amended  (42 
U.S.C  4321  et  seq.). 

Nonattainment  area  means  an  area 
designated  as  nonattainment  under 
section  107  of  the  Act  and  described  in 
40  CFR  part  81. 

Precursors  of  a  criteria  pollutant  are: 

(1)  For  ozone,  nitrogen  oxides  (NOx), 
unless  an  area  is  exempted  from  NOx 
requirements  under  section  182(f)  of  the 
Act,  and  volatile  organic  compounds 
(VOC):  and 

(2)  For  PM-10.  those  pollutants 
described  in  the  PM-10  nonattainment 
area  applicable  SIP  as  significant 
contributors  to  the  PM-10  levels. 

Reasonably  foreseeable  emissions  are 
projected  future  indirect  emissions  that 
are  identified  at  the  time  the  conformity 
determination  is  made;  the  location  of 
such  emissions  is  known  and  the 
emissions  are  quantifiable,  as  described 
and  documented  by  the  Federal  agency 
based  on  its  own  information  and  after 
reviewing  any  information  presented  to 
the  Federal  agency. 

Regional  water  and /or  wastewater 
projects  include  construction,  operation, 
and  maintenance  of  water  or  wastewater 
conveyances,  water  or  wastewater 
treatment  facilities,  and  water  storage 
reservoirs  which  affect  a  large  portion  of 
a  nonattainment  or  maintenance  area. 

Regionally  significant  action  means  a 
Federal  action  for  which  the  direct  and 
indirect  emissions  of  any  pollutant 
represent  10  percent  or  more  of  a 
nonattainment  or  maintenance  area's 
emission  inventory  for  that  pollutant. 

Total  of  direct  and  indirect  emissions 
means  the  sum  of  direct  and  indirect 
emissions  increases  and  decreases 
caused  by  the  Federal  action;  i.e.,  the 
"net"  emissions  considering  all  direct 
and  indirect  emissions.  Hie  portion  of 
emissions  which  are  exempt  or 
presumed  to  conform  under  §93.153  (c), 


Federal  Register  /  Vol.  58.  No.  228  /  Tuesday.  November  30.  1993  /  Rules  and  Regulations    63255 


(d).  (e).  or  (f)  are  not  included  in  the 
"total  of  direct  and  indirect  emissions." 
The  "total  of  direct  and  indirect 
emissions"  ir  eludes  emissions  of 
criteria  pollutants  and  emissions  of 
precursors  of  criteria  pollutants. 

S  93-1  S3    Applicability. 

(a)  Conformity  determinations  for 
Federal  actions  related  to  transportation 
plans,  programs,  and  projects 
developed,  funded,  or  approved  under 
title  23  U.S.C.  or  the  Federal  Transit  Act 
(49  U.S.C.  1601  etseq.)  must  meet  the 
procedures  and  criteria  of  40  CFR  part 
51,  subpart  T,  in  lieu  of  the  procemues 
set  forth  in  this  subpart. 

(b)  For  Federal  actions  not  covered  by 
paragraph  (a)  of  this  section,  a 
conformity  determination  is  required  for 
each  pollutant  where  the  total  of  direct 
and  indirect  emissions  in  a 
nonattainment  or  maintenance  area 
caused  by  a  Federal  action  would  equal 
or  exceed  any  of  the  rates  in  paragraphs 
(b)(1)  or  (2)  of  this  section. 

(1)  For  purposes  of  paragraph  (b)  of 
this  section,  the  following  rates  apply  in 
nonattainment  areas  (NAA's): 


an 


Ozone  (VOC's  Of  NOx): 

Serious  NAA's 

Severe  NAA's  

Extreme  NAA's  

Other  ozone  NAA's  outside 
ozone  transport  region 

Marginal  and  moderate  NAA's  In- 
side an  ozone  transport  region:. 

voc , , 

NOx 

Cart>on  nionoxide: 

All  NAA's 

SO2  or  NO2: 

Ail  NAA's 

PM-10: 

Moderate  NAA's 

Serious  NAA's 

All  NAA's 


Tons/ 
year 


SO 
25 
10 

100 


50 
100 

100 

100 

100 
70 

25 


(2)  For  purposes  of  paragraph  (b)  of 
this  section,  the  following  rates  apply  in 
maintenance  areas: 


Ozone  (NOx).  SOj  or  NO2: 

All  Maintenance  Areas 

Ozone  (VOC's): 

Maintenance    areas    Inside    an 
ozone  transport  region 

Maintenance   areas   outside   an 

ozone  transport  region 

Cart>on  morx)xide: 

All  Maintenance  Areas 

PM-10: 

All  Maintenance  Areas 

Pb: 

All  Maintenar)ce  Areas 


Tons/ 
year 


100 

50 
100 
100 
100 

25 


(c)  The  requirements  of  this  subpart 
shall  not  apply  to  the  following  Federal 
actions: 

(1)  Actions  where  the  total  of  direct 
and  indirect  emissions  are  below  the 
emissions  levels  specified  in  paragraph 
(b)  of  this  section. 

(2)  Actions  which  would  result  in  no 
emissions  increase  or  an  increase  in 
emissions  that  is  clearly  de  minimis: 

(i)  Judicial  and  legislative 
proceedings. 

(ii)  Continuing  and  rec\ming 
activities  such  as  permit  renewals  where 
activities  conducted  wrill  be  similar  in 
scope  and  operation  to  activities 
currently  being  conducted. 

(iii)  Rulemaking  and  policy 
development  and  issuance. 

(iv)  Routine  maintenance  and  repair 
activities,  including  repair  and 
maintenance  of  administrative  sites, 
roads,  trails,  and  facilities. 

(v)  Qvil  and  criminal  enforcement 
activities,  such  as  investigations,  audits, 
inspections,  examinations, 
prosecutions,  and  the  training  of  law 
enforcement  personnel. 

(vi)  Administrative  actions  such  as 
personnel  actions,  organizational 
changes,  debt  management  or  collection, 
cash  management,  internal  agency 
audits,  program  budget  proposals,  and 
matters  relating  to  the  administration 
and  collection  of  taxes,  duties  and  fees. 

(vii)  The  routine,  recurring 
transportation  of  materiel  and 
persoimel. 

(viii)  Routine  movement  of  mobile 
assets,  such  as  ships  and  aircraft,  iil 
home  port  reassignments  and  stations 
(when  no  new  support  focilities  or 
personnel  are  required)  to  perform  as 
operational  groups  and/or  for  repair  or 
overhauL 

(ix)  Maintenance  dredging  and  debris 
disposal  where  no  new  depths  are 
required,  applicable  permits  are 
seciued,  and  disposal  will  be  at  an 
approved  disposal  site. 

(x)  Actions,  such  as  the  following, 
with  respect  to  existing  structures, 
properties,  facilities  and  lands  where 
future  activities  conducted  will  be 
similar  in  scope  and  operation  to 
activities  currently  being  conducted  at 
the  ejQsting  structures,  properties, 
facilities,  and  lands;  for  example, 
relocation  of  personnel,  disposition  of 
federally-owned  existing  structures, 
properties,  facilities,  and  lands,  rent 
subsidies,  operation  and  maintenance 
cost  subsidies,  the  exercise  of 
receivership  or  conservatorship 
authority,  assistance  in  purchasing 
structiues,  and  the  production  of  coins 
and  currency. 

(xi)  The  granting  of  leases,  licenses 
such  as  for  exports  and  trade,  permits. 


and  easements  where  activities 
conducted  will  be  similar  in  scope  and 
operation  to  activities  currently  being 
conducted. 

(xii)  Planning,  studies,  and  provision 
of  technical  assistance. 

(xiii)  Routine  operation  of  facilities, 
mobile  assets  and  equipment. 

(xiv)  Transfers  of  ownership, 
interests,  and  titles  in  land,  facilities, 
and  real  and  personal  properties, 
regardless  of  the  form  or  method  of  the 
transfer. 

(xv)  The  designation  of  empowerment 
zones,  enterprise  communities,  or 
viticultural  areas. 

(xvi)  Actions  by  any  of  the  Federal 
banking  agencies  or  the  Federal  Reserve 
Banks,  including  actions  regarding 
charters,  applications,  notices,  licenses, 
the  supervision  or  examination  of 
depository  institutions  or  depository 
institution  holding  companies,  access  to 
the  discoimt  window,  or  the  provision 
of  financial  services  to  banking 
organizations  or  to  any  department, 
agency  or  instrumentahty  of  the  United 
States. 

(xvii)  Actions  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  or  any  Federal  Reserve  Bank 
necessary  to  effect  monetary  or 
exchange  rate  policy. 

(xviii)  Actions  that  implement  a 
foreign  affairs  function  of  the  United 
States. 

(xix)  Actions  (or  portions  thereof) 
associated  with  transfers  of  land, 
facilities,  title,  and  real  properties 
through  an  enforceable  contract  or  lease 
agreement  where  the  delivery  of  the 
deed  is  required  to  occur  promptly  after 
a  specific,  reasonable  condition  is  met, 
such  as  promptly  after  the  land  is 
certified  as  meeting  the  requirements  of 
CERCLA,  and  where  the  Federal  agency 
does  not  retain  continuing  authority  to 
control  emissions  associated  with  the 
lands,  facihties,  title,  or  real  properties. 

(xx)  Transfers  of  real  property, 
including  land,  facilities,  and  related 
personal  property  from  a  Federal  entity 
to  another  Federal  entity  and 
assignments  of  real  property,  including 
land,  facilities,  and  related  personal 
property  from  a  Federal  entity  to 
another  Federal  entity  for  subsequent 
deeding  to  eligible  applicants. 

(xxi)  Actions  by  the  Department  of  the 
Treasiuy  to  effect  fiscal  policy  and  to 
exercise  the  borrowing  authority  of  the 
United  States. 

(3)  Actions  where  the  emissions  are 
not  reasonably  foreseeable,  such  as  the 
following: 

(i)  Initial  Outer  Continental  Shelf 
lease  sales  which  are  made  on  a  broad 
scale  and  are  followed  by  exploration 
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and  development  plans  on  a  pro)ect 

level. 

(ii)  Electric  power  marketing  activities 
that  involve  the  acquisition,  sale  and 
transmission  of  electric  energy. 

(4)  Actions  which  implement  a 
decision  to  conduct  or  carry  out  a 
conforming  program  such  as  prescribed 
burning  actions  which  are  consistent 
with  a  conforming  land  management 
plan. 

(d)  Notwithstanding  the  other 
requirements  of  this  subpart,  a 
conformity  determination  is  not 
required  for  the  following  Federal 
actions  (or  portion  thereof): 

(1)  The  portion  of  an  action  that 
includes  major  new  or  modified 
stationary  sources  that  require  a  permit 
under  the  new  source  review  (NSR) 
program  (section  173  of  the  Act)  or  the 
prevention  of  significant  deterioration 
program  (title  L  part  C  of  the  Act). 

(2)  Actions  in  response  to 
emergencies  or  natural  disasters  such  as 
hurricanes,  earthquakes,  etc.,  which  are 
commenced  on  the  order  of  hours  or 
days  after  the  emergency  or  disaster 
and,  if  applicable,  which  meet  the 
requirements  of  paragraph  (e)  of  this 
section. 

(3)  Research,  investigations,  studies, 
demonstrations,  or  training  (other  than 
those  exempted  imder  paragraph  (c)(2) 
of  this  section),  where  no  environmental 
detriment  is  incurred  and/or,  the 
particular  action  furthers  air  quality 
research,  as  determined  by  the  State 
agency  primarily  re^xmsible  for  the 
applicable  SIP; 

(4)  Alteration  and  additions  of 
existing  structures  as  specifically 
required  by  new  or  existing  ippliceible 
environmental  legislation  or 
environmental  r^ulations  (e.g..  hush 
houses  for  aircraft  engines  and 
scrubbers  for  air  emissions). 

(5)  Direct  emissions  from  remedial 
and  removal  actions  carried  out  under 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  and  associated  regulations  to  the 
extent  such  emissions  either  comply 
with  the  substantive  requirements  of  the 
PSD/NSR  permitting  program  or  are 
exempted  from  other  environmental 
regulation  under  the  provisions  of 
CERCLA  and  appUcable  regulations 
issued  under  CERCLA. 

(e)  Federal  actions  which  are  part  of 
a  continuing  response  to  an  emergency 
or  disaster  under  paragraph  (d)(2)  of  this 
section  and  which  are  to  be  taken  more 
than  6  months  after  the  commencement 
of  the  response  to  the  emergency  or 
disaster  under  paragraph  (d)(2)  of  this 
section  are  exempt  from  the 
requiremoots  of  this  subpart  only  if: 


(1)  The  Federal  agency  taking  the 
actions  makes  a  written  determination 
that,  for  a  specified  period  not  to  exceed 
an  additiomd  6  months,  it  is  impractical 
to  prepare  the  conformity  analyses 
which  would  otherwise  be  required  and 
the  actions  cannot  be  delayed  due  to 
overriding  concerns  for  public  health 
and  welfare,  national  security  interests 
and  foreign  policy  commitments;  or 

(2)  For  actions  which  are  to  be  taken 
after  those  actions  covered  by  paragraph 
(e)(1)  of  this  section,  the  Federal  agency 
makes  a  new  determination  as  provided 
in  paragraph  (e)(1)  of  this  section. 

(f)  Notwithstanding  other 
requirements  of  this  subpart,  actions 
specified  by  individual  Federal  agencies 
that  have  met  the  criteria  set  forth  in 
either  paragraph  (gKD  or  (g)(2)  of  this 
section  and  the  procedures  set  forth  in 
paragraph  (h)  of  this  section  are 
presimied  to  conform,  except  as 
provided  in  paragraph  (j)  of  Uiis  section. 

(g)  The  Feaeraia^ncy  must  meet  the 
criteria  for  establisbdng  activities  that 
are  presiuned  to  confbrm  by  fulfilling 
the  requirements  set  forth  in  either 
paragraph  (g)(1)  or  (g)(2)  of  this  section: 

(1)  The  Federal  agency  must  clearly 
demonstrate  using  methods  consistent 
with  this  subpart  that  the  total  of  direct 
and  indirect  emissions  from  the  type  of 
activities  which  would  be  presumed  to 
confonn  would  not: 

(i)  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area; 

(ii)  Interfere  with  provisions  in  the 
applicable  SIP  for  maintenance  of  any 
standard; 

(iii)  Increase  the  frequency  or  severity 
of  any  existing  violatian  of  any  standard 
in  any  area;  or 

(iv)  Delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  in<)«»|tfon«>ff 
in  any  area  including,  where  applicable, 
emission  levels  specified  in  the 
applicable  SEP  for  piirposes  of. 

(A)  A  demonstration  of  reasonable 
further  progress; 

(B)  A  demonstration  of  attainment;  or 

(C)  A  maintenance  plan;  or 

(2)  The  Federal  agency  must  provide 
documentation  that  the  total  of  direct 
and  indirect  emissions  from  such  future 
actions  would  be  below  the  emission 
rates  for  a  conformity  determination  that 
are  established  in  paragraph  (b)  of  this 
section,  based,  for  exampls.  on  similar 
actions  taken  over  recent  years. 

(h)  In  addition  to  meeting  the  criteria 
for  estabhshing  exemptions  set  forth  in 
paragraphs  (g)(1)  or  (g)(2)  of  this  section, 
the  following  procedures  must  also  be 
complied  with  to  presume  that  activities 
will  conform: 

(1)  The  Federal  agency  must  identify 
through  publication  in  the  Feda«l 


Register  its  list  of  proposed  activities 
that  are  presumed  to  conform  and  the 
basis  for  the  presumptions; 

(2)  The  Federal  agency  must  notify 
the  appropriate  EPA  Regional  Office(s), 
State  and  local  air  quality  agencies  and. 
where  appUcable,  the  agency  designated 
imder  section  174  of  the  Act  and  the 
MPO  and  provide  at  least  30  days  for 
the  public  to  comment  on  the  Ust  of 
proposed  activities  presumed  to 
conform; 

(3)  The  Federal  agency  must 
document  its  response  to  all  the 
comments  received  and  make  the 
comments,  response,  and  final  Ust  of 
activities  available  to  the  public  upon 
request;  and 

(4)  The  Federal  agency  must  publish 
the  final  list  of  such  activities  in  the 
Federal  Register. 

(i)  Notwithstanding  the  other 
requirements  of  this  subpart,  when  the 
total  of  direct  and  indirect  emissions  of 
any  pollutant  from  a  Federal  action  does 
not  equal  or  exceed  the  rates  specified 
in  paragraph  (b)  of  this  section,  but 
represents  10  percent  or  more  of  a 
nonattainment  or  maintenance  area's 
total  emissions  of  that  pollutant,  the 
action  is  defined  as  a  regionally 
significant  action  and  the  requirements 
of  §  93.150  and  §§  93.155  through 
93.160  shall  apply  for  the  Federal 
action. 

(j)  Where  an  action  otherwise 
presumed  to  conform  imder  paragraph 
(0  of  this  section  is  a  regionally 
significant  action  or  does  not  in  fact 
meet  one  of  the  criteria  in  paragraph 
(g)(1)  of  this  section,  that  action  shall 
not  be  presiuned  to  conform  and  the 
requirements  of  §  93.150  and  §§  93.155 
through  93.160  shall  apply  for  the 
Federal  action. 

(k)  The  provisions  of  this  subpart 
shall  apply  in  all  nonattainment  and 
maintenance  areas. 

f  93.154    Conformity  anatysia. 

Any  Federal  department,  agency,  or 
instrumentaUty  of  the  Federal 
government  taking  an  action  subject  to 
this  subpart  must  make  its  own 
conformity  determination  consistent 
with  the  requirements  of  this  subpart.  In 
making  its  conformity  determination,  a 
Federal  agency  must  consider  comments 
bom  any  interested  parties.  Where 
multiple' Federal  agencies  have 
jurisdiction  for  various  aspects  of  a 
project,  a  Federal  agency  may  choose  to 
adopt  the  analysis  of  another  Federal 
agency  or  develop  its  own  analysis  in 
order  to  make  its  conformity 
determination. 
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I83.1S5    Reporting  rtqolrenMnt*. 

(a)  A  Federal  agency  making  a 
conformity  determination  under 

§  93.158  must  provide  to  the  appropriate 
EPA  Regional  Office(8),  State  and  local 
air  quality  agencies  and.  where 
applicable,  affiected  Federal  land 
managers,  the  agency  designated  under 
section  174  of  the  Act  and  the  MPO  a 
30  day  notice  which  describes  the 
proposed  action  and  the  Federal 
agency's  draft  conformity  determination 
on  the  action. 

(b)  A  Federal  agency  must  notify  the 
appropriate  EPA  Regional  Office(s), 
State  and  local  air  quality  agencies  and, 
where  applicable,  affected  Federal  land 
managers,  the  agency  designated  under 
section  174  of  the  Clean  Air  Act  and  the 
MPO  within  30  days  after  making  a  final 
conformity  determination  under 
§93.158. 

§93.156    Public pwDdpatlon.     • 

(a)  Upon  request  by  any  person 
regarding  a  specific  Federal  action,  a 
Federal  agency  must  make  available  for 
review  its  draft  conformity 
determination  under  §93.158  with 
supporting  materials  which  describe  the 
analytical  methods  and  conclusions 
relied  upon  in  making  the  applicability 
analysis  and  draft  conformity 
determination. 

(b)  A  Federal  agency  must  make 
public  its  draft  conformity 
determination  under  §  93.158  by  placing 
a  notica  by  prominent  advertisement  in 
a  daily  newspaper  of  general  circulation 
in  the  area  affected  by  the  action  and  by 
providing  30  days  for  written  public 
comment  prior  to  taking  any  formal 
action  on  the  draft  determination.  This 
comment  period  may  be  concurrent 
with  any  other  public  involvement, 
such  as  occurs  in  the  NEPA  process. 

(c)  A  Federal  agency  must  document 
its  response  to  all  the  comments 
received  on  its  draft  conformity 
determination  under  §  93.158  and  make 
the  comments  and  responses  available, 
upon  request  by  any  person  regarding  a 
specific  Federal  action,  within  30  days 
of  the  final  conformity  determination. 

(d)  A  Federal  agency  must  make 
public  its  final  conformity 
determination  under  §  93.158  for  a 
Federal  action  by  placing  a  notice  by 
prominent  advertisement  in  a  daily 
newspaper  of  general  circulation  in  the 
area  affected  k^  the  action  within  30 
days  of  the  final  conformity 
determination. 

S  93. 157    FraqtMocy  of  conformity 
determinations. 

(a)  The  conformity  status  of  a  Federal 
action  automatically  lapses  5  years  from 
the  date  a  final  conformity 


determination  it  reported  under 
§93.155.  unless  the  Federal  action  has 
been  completed  or  a  continuous 
program  has  been  commenced  to 
implement  that  Federal  action  within  a 
reasonable  time. 

(b)  Ongoing  Federal  activities  at  a 
given  site  showing  continuous  progress 
are  not  new  actions  and  do  not  require 
periodic  redeterminations  so  long  as 
such  activities  are  within  the  scope  of 
the  final  confarmity  determination 
reported  under  §  93.155. 

(c)  If,  after  the  conformity 
determination  is  made,  the  Federal 
action  is  changed  so  that  there  is  an 
increase  in  the  total  of  direct  and 
indirect  emissions,  above  the  levels  in 
§  93.153(b),  a  new  conformity 
determination  is  required. 

§93.158    Criteria  for  dMermMng 
conformity  of  general  Fsdsral  actions. 

(a)  An  action  required  under  §  93.153 
to  have  a  conformity  determination  for 
a  specific  pollutant,  will  be  determined 
to  conform  to  the  applicable  SIP  if.  for 
each  pollutant  that  exceeds  the  rates  in 
§  93.153(b),  or  otherwise  requires  a 
conformity  determination  due  to  the 
total  of  direct  and  indirect  emissions 
from  the  action,  the  action  meets  the . 
requirements  of  paragraph  (c)  of  this 
section,  and  meets  any  of  the  following 
reouirements: 

U)  For  any  criteria  pollutant,  the  total 
of  direct  and  indirect  emissions  from 
the  action  are  specifically  identified  and 
accounted  for  in  the  applicable  SIP's 
attainment  or  maintenance 
demonstration: 

(2)  For  ozone  or  nitrogen  dioxide,  the 
total  of  direct  and  indirect  emissions 
from  the  action  are  fully  offset  within 
the  same  nonattaiiunent  or  maintenance 
area  through  a  revision  to  the  applicable 
SIP  or  a  similarly  enforceable  measure 
that  effects  emission  reductions  so  that 
there  is  no  net  increase  in  emissions  of 
that  pollutant; 

(3)  For  any  criteria  pollutant,  except 
ozone  and  nitrogen  dioxide,  the  total  of 
direct  and  indirect  emissions  from  the 
action  meet  the  requirements: 

(i)  Specified  in  paragraph  (b)  of  this 
section,  based  on  areawide  air  quality 
modeling  analysis  and  local  air  quality 
modeling  analysis;  or 

(ii)  Meet  the  requirements  of 
paragraph  (a)(5)  of  this  section  and.  for 
local  air  quality  modeling  analysis,  the 
requirement  of  paragraph  (b)  of  this 
section; 

(4)  For  CO  or  H^IO— 

(i)  Where  the  State  agency  primarily 
responsible  for  the  applicable  SIP 
determines  that  an  areawide  air  quality 
modeling  analysis  is  not  needed,  the 
total  of  direct  and  indirect  emissions 


from  the  action  meet  the  requirements 
specified  in  paragraph  (b)  of  this 
section,  based  on  local  air  quality 
modeling  analysis;  or 

(ii)  Where  the  State  agency  primarily 
responsible  for  the  applicable  SIP 
determines  that  an  areawide  air  quality 
modeling  analysis  is  appropriate  and 
that  a  local  air  ouaHty  modeling  analysis 
is  not  needed,  the  total  of  direct  and 
indirect  emissions  from  the  action  meet 
the  requirements  specified  in  paragraph 
(b)  of  this  section,  based  on  areawide 
modeling,  or  meet  the  requirements  of 
paragraph  (a)(5)  of  this  section;  or 

(5)  For  ozone  or  nitrogen  dioxide,  and 
for  purposes  of  paragraphs  (a)(3)(l  1)  and 
(a)(4)(ii)  of  this  section,  each  portion  of 
the  action  or  the  action  as  a  whole  meets 
any  of  the  following  requirements: 

(i)  Where  EPA  has  approved  a 
revision  to  an  area's  attainment  or 
maintenance  demonstration  after  1990 
and  the  State  makes  a  determination  as 
provided  in  paragraph  (a)(5MiMA)  of  this 
section  or  where  the  State  makes  a 
commitment  as  provided  in  paragraph 
(a)(5)(i)(B)  of  this  section: 

(A)  The  total  of  direct  and  indirect 
emissions  from  the  action  (or  portion 
thereof)  is  determined  and  documented 
by  the  State  agency  primarily 
responsible  for  the  applicable  SIP  to 
result  in  a  level  of  emissions  which, 
together  with  all  other  emissions  in  the 
nonattaiiunent  (or  maintenance)  area, 
would  not  exceed  the  emissions  budgets 
specified  in  the  applicable  SIP; 

(B)  The  total  ofdirect  and  indirect 
emissions  from  the  action  (or  portion 
thereof)  is  determined  by  the  State 
agency  responsible  for  the  applicable 
SIP  to  result  in  a  level  of  emissions 
which,  together  with  all  other  emissions 
in  the  nonattainment  (or  maintenance) 
area,  would  exceed  an  emissions  budget 
specified  in  the  applicable  SIP  and  the 
State  Governor  or  the  Governor's 
designee  for  SIP  actions  makes  a  written 
commitment  to  EPA  which  includes  the 
following: 

(1)  A  specific  schedule  for  adoption 
and  submittal  of  a  revision  to  the  SIP 
which  would  achieve  the  needed 
emission  reductions  prior  to  the  time 
emissions  from  the  Federal  action 
would  occur; 

(2)  Identification  of  specific  measures 
for  incorporation  into  the  SIP  which 
would  result  in  a  level  of  emissions 
which,  together  with  all  other  emissions 
in  the  nonattainment  or  maintenance 
area,  would  not  exceed  any  emissions 
budget  specified  in  the  applicable  SIP; 

13)  A  demonstration  that  all  existing 
applicable  SIP  requirements  are  being 
implemented  in  the  area  for  the 
pollutants  affiected  by  the  Federal 
action,  and  that  local  authority  to 
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implement  additional  requirements  has 
been  fully  pursued: 

(4)  A  determination  that  the 
responsible  Federal  agencies  have 
required  all  reasonable  mitigation 
measures  associated  with  their  action; 
and 

(5)  Written  documentation  including 
all  air  quality  analyses  supporting  the 
conformity  determination; 

(C)  Where  a  Federal  agency  made  a 
conformity  determination  based  on  a 
State  commitment  under  paragraph 
(a)(5)(i)(B)  of  this  section,  such  a  State 
commitment  is  automatically  deemed  a 
call  for  a  SIP  revision  by  EPA  under 
section  110(k)(5)  of  the  Act.  effective  on 
the  date  of  the  Federal  conformity 
determination  and  requiring  response 
within  18  months  or  any  shorter  time 
within  which  the  State  commits  to 
revise  the  applicable  SIP; 

(ii)  The  action  (or  portion  thereof),  as 
determined  by  the  MPO,  is  specifically 
included  in  a  current  transportation 
plan  and  transportation  improvement 
program  which  have  been  found  to 
conform  to  the  appUcable  SIP  under  40 
CFR  part  51,  subpart  T.  or  40  CFR  part 
93.  subpart  A; 

(iii)  The  action  (or  portion  thereof) 
fully  offsets  its  emissions  within  the 
same  nonattainment  or  maintenance 
area  through  a  revision  to  the  apphcable 
SIP  or  an  equally  enforceable  measure 
that  effects  emission  reductions  equal  to 
or  greater  than  the  total  of  direct  and 
indirect  emissions  from  the  action  so 
that  there  is  no  net  increase  in 
emissions  of  that  pollutant; 

(iv)  Where  EPA  has  not  approved  a 
revision  to  the  relevant  SIP  attainment 
or  maintenance  demonstration  since 
1990,  the  total  of  direct  and  indirect 
emissions  from  the  action  for  the  future 
years  (described  in  §  93.159(d)  do  not 
increase  emissions  with  respect  to  the 
baseline  emissions: 

(A)  The  baseline  emissions  reflect  the 
historical  activity  levels  that  occurred  in 
the  geographic  area  affected  by  the 
proposed  Federal  action  during: 

(1)  Calendar  year  1990; 

(2)  The  calendar  year  that  is  the  basis 
for  the  classification  (or,  where  the 
classification  is  based  on  multiple  years, 
the  most  representative  year),  if  a 
classification  is  promulgated  in  40  CFR 
part  81;  or 

(3)  The  year  of  the  baseline  inventory 
in  the  PM-10  applicable  SIP; 

(B)  The  baseline  emissions  are  the 
total  of  direct  and  indirect  emissions 
calculated  for  the  future  years 
(described  in  §  93.159(d))  using  the 
historic  activity  levels  (described  in 
paragraph  (a)(5)(iv)(A)  of  this  section) 
and  appropriate  emission  factors  for  the 
future  years;  or 


(v)  Where  the  action  involves  regional 
water  and/or  wastewater  projects,  such 
projects  are  sized  to  meet  only  the  needs 
of  population  projections  that  are  in  the 
applicable  SIP. 

(b)  The  areawide  and/or  local  air 
quality  modeUng  analyses  must: 

(1)  Meet  the  requirements  in  §  93.159; 
and 

(2)  Show  that  the  action  does  not: 
(i)  Cause  or  contribute  to  any  new 

violation  of  any  standard  in  any  area;  or 
(ii)  Increase  the  frequency  or  severity 
of  any  existing  violation  of  any  standard 
in  any  area. 

(c)  Notwithstanding  any  other 
requirements  of  this  section,  an  action 
subject  to  this  subpart  may  not  be 
determined  to  conform  to  the  applicable 
SIP  unless  the  total  of  direct  and 
indirect  emissions  from  the  action  is  in 
compliance  or  consistent  with  all 
relevant  requirements  and  milestones 
contained  in  the  applicable  SIP,  such  as 
elements  identified  as  part  of  the 
reasonable  further  progress  schedules, 
assumptions  specified  in  the  attainment 
or  maintenance  demonstration, 
prohibitions,  numerical  emission  limits, 
and  work  practice  requirements. 

(d)  Any  analyses  required  under  this 
section  must  be  completed,  and  any 
mitigation  requirements  necessary  for  a 
finding  of  conformity  must  be  identified 
before  the  determination  of  conformity 
is  made. 

S  93.1 59    Procaduf M  for  conformity 
determinations  of  general  Federal  actions. 

(a)  The  analyses  required  under  this 
subpart  must  be  based  on  the  latest 
planning  assumptions. 

(1)  All  planning  assumptions  must  be 
derived  from  the  estimates  of 
population,  employment,  travel,  and 
congiistion  most  recently  approved  by 
the  MPO,  or  other  agency  authorized  to 
make  such  estimates,  where  available. 

(2)  Any  revisions  to  these  estimates 
used  as  part  of  the  conformity 
determination,  including  projected 
shifts  in  geographic  location  or  level  of 
population,  employment,  travel,  and 
congestion,  must  be  approved  by  the 
MPO  or  other  agency  authorized  to 
make  such  estimates  for  the  urban  area. 

(b)  The  analyses  required  under  this 
subpart  must  be  based  on  the  latest  and 
most  accurate  emission  estimation 
techniques  available  as  described  below, 
unless  such  techniques  are 
inappropriate.  If  such  techniques  are 
inappropriate  and  written  approval  of 
the  EPA  Regional  Administrator  is 
obtained  for  any  modification  or 
substitution,  they  may  be  modified  or 
another  technique  substituted  on  a  case- 
by-case  basis  or.  where  appropriate,  on 


a  generic  basis  for  a  specific  Federal 
agency  program. 

(1)  For  motor  vehicle  emissions,  the 
most  current  version  of  the  motor 
vehicle  emissions  model  specified  by 
EPA  and  available  for  use  in  the 
preparation  or  revision  of  SIPs  in  that 
State  must  be  used  for  the  conformity 
analysis  as  specified  in  paragraphs 
(b)(l)(i)  and  (ii)  of  this  section: 

(i)  The  EPA  must  publish  in  the 
Federal  Register  a  notice  of  availability 
of  any  new  motor  vehicle  emissions 
model;  and 

(ii)  A  grace  period  of  3  months  shall 
apply  during  which  the  motor  vehicle 
emissions  model  previously  specified 
by  EPA  as  the  most  current  version  may 
be  used.  Conformity  analyses  for  which 
the  analysis  was  begun  during  the  grace 
period  or  no  more  than  3  years  before 
the  Federal  Register  notice  of 
availability  of  the  latest  emission  model 
may  continue  to  use  the  previous 
version  of  the  model  specified  by  EPA. 

(2)  For  non-motor  vehicle  sources, 
including  stationary  and  area  source 
emissions,  the  latest  emission  factors 
specified  by  EPA  in  the  "Compilation  of 
Air  Pollutant  Emission  Factors  (AP- 
42)"  1  must  be  used  for  the  conformity 
analysis  unless  more  accurate  emission 
data  are  available,  such  as  actual  stack 
test  data  from  stationary  sources  which 
are  part  of  the  conformity  analysis. 

(c)  The  air  quality  modeling  analyses 
required  under  this  subpart  must  be 
based  on  the  applicable  air  quahty 
models,  data  bases,  and  other 
requirements  specified  in  the  most 
recent  version  of  the  "Guideline  on  Air 
Quality  Models  (Revised)"  (1986). 
including  supplements  (EPA 
publication  no.  450/2-78-027R)  2, 
unless: 

(1)  The  guideline  techniques  are 
inappropriate,  in  which  case  the  model 
may  be  modified  or  another  model 
substituted  on  a  case-by-case  basis  or, 
where  appropriate,  on  a  generic  basis  for 
a  specific  Federal  agency  program;  and 

(2)  Written  approval  of  the  EPA 
Regional  Administrator  is  obtained  for 
any  modification  or  substitution. 

fd)  The  analyses  required  under  this 
subpart,  except  §93. 158(a)(1),  must  be 
based  on  the  total  of  direct  and  indirect 
emissions  from  the  action  and  must 
reflect  emission  scenarios  that  are 
expected  to  occur  under  each  of  the 
following  cases: 

(1)  The  Act  mandated  attainment  year 
or,  if  applicable,  the  farthest  year  for 
which  emissions  are  projected  in  the 
maintenance  plan; 


'  Copies  may  be  obtained  from  the  Technical 
Support  Division  of  OAQPS,  EPA.  MI>-14.  Research 
Triangle  Park.  NC  27711. 

3-See  footnote  1  at  § 93.159(b)(2). 
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(2)  The  year  during  which  the  total  of 
direct  and  indirect  emissions  from  the 
action  is  expected  to  be  the  greatest  on 
an  annual  basis;  and 

(3)  Any  year  for  which  the  applicable 
SIP  specifies  an  emissions  budget. 

193.160    Mitigation  of  air  quality  impacts. 

(a)  Any  measures  that  are  intended  to 
mitigate  air  quality  impacts  must  be 
identified  and  the  process  for 
implementation  and  enforcement  of 
such  measures  must  be  described, 
including  an  implementation  schedule 
containing  explicit  timelines  for 
implementation. 

(b)  Prior  to  determining  that  a  Federal 
action  is  in  conformity,  the  Federal 
agency  making  the  conformity 
determination  must  obtain  written 
commitments  from  the  appropriate 
persons  or  agencies  to  implement  any 
mitigation  measures  whidi  are 


identified  as  conditions  for  making 
conformity  determinations. 

(c)  Persons  or  agencies  voluntarily 
committing  to  mitigation  measures  to 
fecilitate  positive  conformity 
determinations  must  comply  with  the 
obligations  of  such  commitments. 

(d)  In  instances  where  the  Federal 
agency  is  licensing,  permitting  or 
otherwise  approving  the  action  of 
another  governmental  or  private  entity, 
approval  by  the  Federal  agency  must  be 
conditioned  on  the  other  entity  meeting 
the  mitigation  measures  set  forth  in  the 
conformity  determination. 

(e)  When  necessary  because  of 
changed  circiunstances,  mitigation 
measures  may  be  modified  so  long  as 
the  new  mitigation  measures  continue 
to  support  the  conformity 
determination.  Any  proposed  change  in 
the  mitigation  measures  is  subject  to  the 
reporting  requirements  of  §  93.156  and 


the  pubUc  participation  requirements  of 
§93.157. 

(f)  The  implementation  plan  revision 
required  in  §  93.151  shall  provide  that 
written  commitments  to  mitigation 
measiu^s  must  be  obtained  prior  to  a 
positive  conformity  determination  and 
that  such  commitments  must  be 
fulfilled. 

(g)  After  a  State  revises  its  SIP  to 
adopt  its  general  conformity  rules  and 
EPA  approves  that  SIP  revision,  any 
agreements,  including  mitigation 
measures,  necessary  for  a  conformity 
determination  will  be  both  State  and 
federally  enforceable.  Enforceability 
through  the  applicable  SIP  will  apply  to 
all  persons  who  agree  to  mitigate  direct 
and  indirect  emissions  associated  with 
a  Federal  action  for  a  conformity 
determination. 

[FR  Doc  93-28818  Filed  11-29-93,  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Indian  Qamlng,  BurMu  of  Indian 
Affairs,  Interior 

ACTION:  Notice  of  approved  Tribal-State 

Compacts. 

SUMMARY:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary- 
Indian  Affairs.  Department  of  the 


Interior,  through  her  delegated 
authority,  has  approved  Tribal-State 
Compacts  between  the  following  tribes 
and  states:  The  Grand  Traverse  Band  of 
Ottawa  and  Chippewa  Indians  and  the 
State  of  Michigan,  executed  on  8/20/93; 
the  Hannahville  Indian  Community  and 
the  State  of  Michigan,  executed  on  8/20/ 
93;  the  Bay  Mills  Indian  Community 
and  the  State  of  Michigan,  executed  on 
8/20/93;  the  Keweenaw  Bay  Indian 
Community  and  the  State  of  Michigan, 
executed  on  8/20/93;  the  Saginaw 
Chippewa  Indian  Tribe  of  Kfichigan  and 
the  State  of  Michigan,  executed  tm  8/20/ 
93;  the  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians  and  the  State  of 


Michigan,  executed  on  8/20/93;  and  the 
Lac  Vieux  Desert  Band  of  Lake  Superior 
Chiopewa  Indians  and  the  State  of 
Michigan,  executed  on  8/20/93. 

DATES:  This  action  is  effective 
November  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel.  Director.  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington.  DC  20240.  (202) 
219-4066. 

Dated.  November  19, 1993. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  93-29179  Filed  11-29-93;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

To  The  Congress  of  the  United  States: 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act 


of  1974. 1  herewith  report  four  new  and 
two  revised  deferrals  of  budget 
authority,  totaling  $7.8  billion. 

These  deferrals  affect  International 
Security  Assistance  programs  as  well  as 
programs  of  the  Agency  for  International 
Development,  the  Department  of  State, 
and  the  General  Services 


Administration.  The  details  of  these 
deferrals  are  contained  in  the  attached 
report. 

The  White  House. 
November  19, 1993. 
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DEFERRAL 
NO. 


D94-m 

D94-9 

D94-10 


D94-1I 


CONTENTS  OF  SPECIAL  MESSAGE 
(in  thousands  of  dollars) 


ITEM  ^"^^ 
^^^^ AUTHORITY 

Funds  Appropriated  to  the  President: 

International  Security  Assistance: 

Economic  support  fund 1558  737 

Foreign  military  financing  grants 3*1 37  279 

Foreign  military  financing  program  account '  46|530 

Agency  for  International  Development: 
International  disaster  assistance ^  ^q  o59 

Department  of  State: 

Bureau  for  Refugee  Programs: 
United  States  emergency  refugee  and 
migration  assistance  fund 76  361 

General  Services  Administration: 

Public  Buildings  Service: 
Federal  buildings  fund 2.835.860 

Total,  deferrals 7.772.826 

Deferral  No.  D94-1A 


pe««,-<.  TV        Suppleinent:al  Report 

Report  Pursuant  to  Section  1014(??  of  Public  law  ,,.,44 


ConlflllTn   Sf?l^|?  T,'"lltl.''°-   '^*-^'   -"*  "«  transmitted  to 


D94-8A 


D94-1: 


o?i39ri7l°So3"fn*?h»V^  «lj  164,562,000  the  previous  deferral 

totll  d4jerrfl"of%ri5f?S?°,^S3"''??'^/""^'   "--ItiVln  a"' 
funds  Bade  availablebv  th^i^S  ;     '^S^  increase  results  from 
and  Related  .rolltlt  U^^olrltllHi  XlssJ! '   ^"^"^  """=-'' 
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DEFERRAL  OF  BUDGET  AUTHORfTY 
Report  Pursuant  to  SMtion  1013  of  FX.«)-344 

Deferral  No.  94-1A 

AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority^ * 

(P4>  103-87) 

Other  budgetary  resources — 

Total  budgetary  resources —      * 

1.164.562.000 

740.470,519 

1.905.032.519 

BUREAU: 

Internat'onal  Security  Assistance 

Appropriations  title  and  symbol: 
Economic  support  fund     1/ 

113/41037      114/51037* 
11X1037 

Amount  to  be  deferred: 

1.558.737^3  2/ 

Entire  year. 

OIMB  identification  code: 
11-1037-0-1-152 

Legal  authority  (in  addition  to  sec.  1013): 
1   X       AntidefidencyAct 
1           Other 

Grant  program: 

[XJ       Yes    1       1         No 

' 

Type  of  account  or  fund: 

1     1       Annual 

September  30. 1994 
|xj       MuW-vear:  •    SeotemberSO.  1995 

(expiration  date) 
[x]       No-Year 

Type  of  budget  authority: 

1  X       Appropriation 
1       1     Contract  authority 
1           Other 

Coverage: 

Appropriation 

Accou 
Symb< 

11X1 

0MB 

nt                    Identification 
>l                        Code 

Deferred 
Amount  Reported 

Economic  suDPort  fund 

037            11-1037-0-1-152 

56,083.203 

Economic  support  fund 

113/41037            11-1037-0-1-152 

114/51037            11-1037-0-1-152 

• 

338.092,000 

Economic  support  fund 

1.164.562.000 

1,558.737.203 

JUSTIFICATION.  This  account  provides  economic  and  countemarcotics  assistance  to  selected  countries  in  support 
of  U.S.  efforts  to  promote  staliility  and  U.S.  security  interests  in  strategic  regions  of  the  worid.  This  account  also 
includes  contributions  to  the  Intemational  Fund  for  Ireland.  This  action  defers  funds  pending  review  and  approval 
of  specific  loans  and  grants  to  eligible  countries.  This  interagency  review  process  will  ensure  that  each  approved 
transaction  is  consistent  with  the  foreign  and  financial  policies  of  the  United  States  and  will  not  exceed  the  limits  of 
available  funds.  This  acton  is  tal(en  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512). 

Estimated  Program  Effect:    None 
Outlay  Effect:    None 


*    Revised  from  previous  report 

1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1993  (D93-1A). 

2/  This  deferred  amount  has  been  reduced  to  $1,495,380,494  due  to  subsequent  releases. 
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DEFERRAL  OF  BUDGET  AUTHORfTY 
Report  Pursuant  to  Saction  1019  of  PX.  tZ-U* 


Dafarral  No.  f4-f 


AGENCY: 

Funds  Appropriated  to  the  Prasktont 


BUREAU: 

International  Security  Assistance 


Appropriations  title  and  symbol: 

Foreign  notiitary  financing  grants 
(F^flF)  1/ 


1141082 


0MB  identification  code: 
11-1082-0-1-152 


Grant  program: 

rx~l     Yes 


No 


Type  of  account  or  fund: 

I  X  I     Annual 
I       I     Multi-year: 
I       I     No-Year 


(expiration  date) 


New  budget  authority 

(PJL 103-87) 

Other  budgetary  resources. 
Total  budgetary  resources 


3.149.279  000 


3.149.279  000 


Amount  to  be  deferred: 

Partafyr 


3.1 37.279.000  2/ 


Entire  year.. 


Legal  authority  (In  addiUon  to  sec.  1013): 

I  X  I     AntkJeficiency  Act 

I       I     Other 


__ 


Type  of  budget  authority: 

1  X  1     Appropriation 
I       I     Contract  authority 
I       I     Other  


JUSTIFICATION:  The  President  is  authorized  by  the  Arms  Eiport  Control  Ad  to  sell  or  finance  by  grant.  credB,  or 
loan  guarantees,  articles  and  defense  services  to  friendly  countries  to  facilitate  the  common  defense.  Further,  the 
President  is  authorized  by  the  International  Narcotics  Control  Act  of  1 989  to  provide  mttary  and  law  enforcwnent 
assistance  to  counter  illegal  narcotics.  Under  Section  2  of  the  Arms  Export  Art,  the  Secretary  of  State,  under  the 
direction  of  the  President  is  responsible  for  sales  made  under  the  Act.  Including  determining  whether  there  shall  be 
a  sale  to  a  country  and  the  amount  thereof.  Executive  Order  No.  11 958  further  requires  the  Secretary  of  Stete  to 
obtain  the  prior  concurrence  of  the  Secretaries  of  Defense  and  Treasury,  respectively,  regarding  standards  and 
criteria  for  credit  transactions  that  are  based  upon  national  security  and  Iktandal  policies.  These  funds  have  been 
deferred  pending  the  approval  of  the  Oepwiments  of  State.  Defense,  and  Treasury  for  the  specHk:  sales  to  el^ble 
countries.  Consultetion  among  these  Departnrtenis  wn  ensure  that  each  approved  program  is  consistent  with  the 
foreign,  national  security,  and  financial  policies  of  the  United  Slates  and  wOl  not  exceed  the  iimte  of  avaiabie  hmds. 
This  action  is  teken  pursuant  to  the  Anlidefkaency  Art  (31  U.S.C.  1512). 

Estimated  Program  Effect:  None 
Outlav  Effect:    None 


1/  This  account  vras  the  subjert  of  a  similar  deferral  In  FY  1993  (D93-8) 

2/  This  deferred  amount  has  been  reduced  to  $1 ,337,279,000  due  to  subsequent  releases. 
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Deferral  No.  14-10 


DEFERRAL  OF  BUDGET  AUTHORnY 
Report  Pursuant  to  Soction  1013  of  PJL 13-344 


AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority          ^  $ 

(P.L  10M7) 

Ottier  budgetary  resources.^^  $ 

Total  budgetary  resources —  $ 

49.590.009 

BUREAU: 

International  Security  Assistance 

Appropriations  title  and  symbol: 

Foreign  military  (tnandng  program 

1141085 

49.530.00p 

Amount  to  be  deferred: 
Part  of  year f 

Fntirtyear ..,iT.,r 

46.530.000 

0MB  Identification  code: 
11-1085-0-1-152 

Legal  authority  (in  addition  to  sec. 
1  X  1     AnIideficiencyAct 
1       1     Other 

1013): 

Grant  program: 

1       1     Yes          X          No 

Type  of  account  or  fund: 
1   X       Annual 

Multi-year: 

Type  of  budget  authority: 
1   X  1     Appropriation 
1       1     Contact  authority 
1           Other 

(expiration  date) 
No-Year 

JUSTIFICATION:  The  President  is  authorized  by  the  Amts  Export  Control  Act  to  sell  or  finance  by  credit,  loan 
guarantees,  or  grants,  articles  and  defense  services  to  friendly  countries  to  tedlitate  the  common  defense. 
Under  Section  2  of  the  Act,  the  Secretary  of  State,  under  the  direction  of  the  President  is  responsible  for  sales 
made  under  this  Act.  Executive  Order  1 1 958  further  requires  the  Secretary  of  State  to  obtain  prior  concunence 
of  the  Secretaries  of  Defense  and  Treasury,  respectively,  regarding  consistency  of  transactions  with  national 
security  and  financial  policies. 

As  required  by  the  Federal  Credit  Reform  Act  of  1990,  this  account  records  the  subsidy  costs  associated 
with  the  direct  loans  obligated  and  loan  guarantees  for  foreign  military  financing  committed  in  FY  1992  and 
beyond.  The  foreign  military  financing  credit  program  provides  loans  that  finance  sales  of  defense  articles, 
defense  services,  and  design  and  construction  services  to  foreign  countries  and  international 
organizations.  The  subsidy  amounts  are  estimated  on  •  present  value  basis. 

This  action  defers  funds  pending  review  of  specific  loans  to  eligit)le  countries  by  the  Departments  of  State. 
Treasury,  and  Defense.  The  review  process  will  ensure  that  in  each  proposed  program  the  proposed 
recipients  are  qualified  and  that  the  limits  of  available  funds  are  not  exceeded.  This  action  is  taken  pursuant 
to  the  Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:   None 
Outlay  Effect:  None 


1/  This  account  was  the  subject  of  •  similar  deferral  in  FY  1993  (D93-9). 
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Dtferral  No.  M-11 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  101 J  of  P.L  9)444 


AGENCY: 

Funds  Appropriated  to  the  President 
BUREAU:  " 

Agency  for  International  Devetopment 
Appropriations  title  and  symbol: 

International  disaster  assistance, 
Executive     1/ 


11X1035 


New  budget  authority., 
(P.L  10347) 

Other  budgetary  resources.. 
Total  budgetary  resources.. 


$      14S.98S.0QQ 

$        16.074.217 
$      162.059.217 


Amount  to  be  deferred: 
Part  of  year.. 


$      118.059.217 


0MB  identification  code: 
11-1035-0-1-151 


Grant  program: 

13     Yes      □     No 


Type  of  account  or  fund: 

LJ     Annual 

Lj     Multi-year:     

[X]     No-Year 


(expiration  date) 


Entire  year, 


*•*••••••••«•*••••■••••••••• 


Legal  authority  (in  addition  to  sec.  1013): 

|X    I     AntJdeficiencyAct 

I       I     Other 


Type  of  budget  authority: 

|X-   I     Appropriation 
I       I     Contract  authority 
I       I     Other        


JUSTIFICATION:  The  Internaf  onal  disaster  assistance  account  allows  the  President  to  respond  to  humanitarian 
d|saster  rehef  efforts  throughout  the  world.  Funds  are  deferred  pending  the  development  of  country-specific 
plans  to  ensure  that  aid  is  provided  in  an  efficient  manner  to  those  most  in  need.  This  deferral  action  is  taken 
pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512).  . 


Estimated  Program  Effect;     None 


Outlay  Effect:    None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1 993  P93-1 0). 
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Deferral  No.  D94-8A 


Supplemental  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D94-8,  which  was  transmitted  to 
Congress  on  October  13,  1993. 

This  revision  to  a  deferral  of  the  Department  of  State's 
Emergency  refugee  and  migration  assistance  fund  increases  the 
amount  previously  reported  as  deferred  from  $27,100,000  to 
$76,361,000.  This  increase  of  $49,261,000  reflects  the  funds 
made  available  by  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1994. 
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Dtfeml  No.  M^A 


DEFERRAL  OF  BUDOET  AUTHORITY 
Rtport  PursiMiit  to  Section  1013  of  PX.  13.944 


AGENCY: 
Department  of  State 


BUREAU: 

Bureau  for  Refug—  Proonma 


AppropriatJona  tJtia  and  aymbol: 

United  States  emergency  refugee 
and  migration  assistance 
fund     1/ 


11X0040 


0MB  identification  code: 
11-004^0.1.151 


New  budget  authority •  $ 

(PJL  10«7) 

Other  budgetary  raset'rces $ 

Total  budgetary  resources •  $ 


49.261000 

27.100000 
76.361.000 


Amount  to  be  deferred: 
Part  of  y«r- 


Entire  year.. 


$ 
$ 


76.361.000 


Grant  program: 
□     Yes 


No 


Type  of  account  or  fund: 

I       I     Annual 
I       I     Mutti-year: 
fxl     No.Year 


(expiration  date) 


Legal  authority  (in  addition  to  sec.  1013): 

I   X  I     AntJdefidencyAct 
I       I     Other 


Type  of  budget  authortty: 

I  X  I     Appropriation 
I       I     Contract  authortty 
I       I     Other 


JUSTIFICATION:  Section  501(a)  of  the  Foreign  Relations  Authorization  Act  of  1976  (Public  Law  94-141)  and 
Section  414(b)  (1)  of  the  Refugee  Act  of  1980  (Public  Law  96-212)  amended  Section  2(c)  of  the  Migration  and 
Refugee  Ass^tance  Act  of  1962  (22  U.S.C.  2601)  by  authorizing  a  fund  to  enable  the  Pr^Jent  to^ovlde 
emergency  assistance  for  unexpected  urgent  refugee  and  migration  needs. 

^'nSt^f  ?r  ^,°- '  ';S  f  !""•  '^'  ''^^"  '"^^^  '"  '""^*  -PP^oPriated  to  the  President  for  the  Emergency 
Fund  to  the  Secretary  of  State  but  reserved  for  the  President  the  detemwnation  of  assistance  to  be  furnished  J^ 
the  designation  of  refugees  to  be  assisted  by  the  fund.  -seance  lo  oe  rumsned  and 

These  funds  have  been  deferred  pending  Presidential  decisions  required  by  Executive  Order  No  11922  Funds 

rJL  r^''^."!.'^/  '''''^'"'  ^'*'"^'*  •'^"''  ^  ^  ^^^  ^"^  ^^"«»«  ^e^flees  to  be  assisted 
bythefund.  This deferralactionlstal(enundertheprovisionsoftheAntideficiencyAct(31  use  1512) 


Estimated  Program  Effort; 
Outlav  Effect!   None 


None 


63271 


Revised  from  previous  report 
1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1993  (D93-7A). 
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Deferral  No.  94-12 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  Pi-  93-344 


AGENCY: 

General  Services  Administration 

New  budget  auttiority                      S 

BUREAU: 

PubGc  Service  BuOdtnss 

Other  budgetary  resources —       S     8.91 0.855.1 56 
Total  budgetary  resources $     8.910.855.156 

Appropriations  title  and  symbol: 

Federal  buikfings  fund 

47X4582 

Amount  to  be  deferred: 
Partofvear.                $     2.835.860.000 

Entire  year               $ 

0MB  identification  code: 
47-4542-:-4-e04 

Legal  authority  (in  addition  to  sec.  1 01 3): 

1   X       AntidefidencyAct 
1       1     Other 

Grant  program: 

1            Yes       1   X  1       No 

Type  of  account  or  fund: 

1            Annual 

1            Multi-year 

(expiration  date) 
X       No-Year 

Type  of  budget  authortty: 
1  X  i     Appropriation 
(       1     Contract  authority 
1            Other 

JUSTIFICATION:  This  account  provides  funds  for  the  General  Serv^  Administration's  (GSA's)  real  property 
management  and  related  activities,  including  the  capital  program.  In  response  to  the  National  Performance 
Review's  recomn^ndation  for  a  *time  out  and  review*  of  the  Federal  Govemn>enfs  building  program,  the 
Administrator  of  GSA  directed  the  agency  to  review  all  new  construction,  building  nuxlemizations,  and  major 
leases. 


This  agency  action  defers  funds  until  a  review  has  been  completed  on  all  majbr  new  constniction  projects  and 
large-scale  modernization  projects  not  awarded  for  construction.  This  review  win  have  minimal  impact  on  the 
timely  delivery  of  space  to  GSA's  client  agencies.  The  review  process  will  ensure  that  decisions  are  based  on 
solutions  that  are  in  the  t>est  econonnic  interest  of  tt>e  American  taxpayers.  Each  project  is  deferred  until  GSA  has 
completed  the  review  on  that  project  This  action  is  taken  pursuant  to  the  AnbdefldencyActpi  U.S.C.  1512). 

Estimated  Program  Effect:     None 
Outlay  Effect:   None 

(FR  Doc.  93-29192  Filed  11-30-93;  8:45  am) 

BILUNOCOOE  31KM1-C 


Tuesday 
November  30,  1993 


I    >    i 


Part  V 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  71  and  93 
Valparaiso,  FL,  Terminal  Area;  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  71  and  93 

[Dockvt  No.  26968;  AiMndrnwit  No.  71-22. 
9^-69] 

Valparaiso,  FL,  Terminal  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  temporary 
amendment. 

SUMMARY:  The  Offshore  Airspace 
Reconfiguration  Final  Rule  published  in 
the  Federal  Register  on  March  2, 1993, 
amended  the  Federal  Aviation 
Regulations  (FAR),  in  part,  by  replacing 
the  Valparaiso,  Florida,  Terminal  Area 
and  Special  Air  Traffic  Rules  in  part  93 
of  the  FAR's  with  the  Eglin,  Florida 
Class  D  airspace  areas.  The  Offshore 
Final  Rule  also  included  the  revocation 
of  the  Eglin  Air  Force  Base  (AFB), 
Florida  Class  D  airspace  area  and  the 
Eglin  Air  Force  Auxiliary  No.  3  Duke 
Field,  Florida  Class  D  airspace  area;  the 
modification  of  the  Hurlburt  Field, 
Florida  Class  D  airspace  area  and 
Crestview,  Florida  Class  E  airspace  area; 
and  the  establishment  of  the  Eglin, 
Florida  Class  D  North-South  Corridor. 
This  effort  temporarily  amends  the 
effective  date  of  these  certain  actions 
firom  December  9, 1993,  to  December  8, 
1994,  to  allow  the  FAA  time  to  conduct 
a  mirco-review  of  operations  conducted 
within  these  airspace  areas,  to 
determine  the  amount  and  extent  of 
controlled  airspace  necessary  to  contain 
certain  air  traffic  control  operations.  The 
FAA  has  discovered  that  due  to  the  high 
volume  of  military  flight  activity 
regularly  occurring  within  the  North- 
South  and  East- West  corridors,  the 
Special  Air  Traffic  Rules  in  part  93, 
subpart  F  currently  provides  sufficient 
airspace  and  protection  required  for  the 
safe  operation  of  both  military  and  civil 
aircraft  within  the  Eglin  Air  Force  Base 
Complex. 

EFFECTIVE  DATES:  This  amendment  is 
effective  December  9, 1993,  and  expires 
on  December  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  C.  White,  Air  Traffic  Rules 
Branch  ATP-230,  Airspace  Rules  and 
Aeronautical  Information  Division, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Offshore  Airspace 
Reconfigviration  Final  Rule  published  in 


the  Federal  Register  on  March  2, 1993, 
(58  FR  12128),  removed  and  reserved 
subpart  F  of  part  93  of  the  FAR, 
"Valparaiso,  Florida,  Terminal  Area,"  as 
well  as  the  companion  procedures  for 
corridor  operations.  This  action, 
scheduled  for  implementation  on 
December  9, 1993,  also  revised  the 
airspace  descriptions  in  FAA  Order 
7400. 9A,  Airspace  Designations  and 
Reporting  Points,  dated  June  17, 1993, 
and  effective  September  16, 1993,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993)  for  the 
Eglin  AFB,  Florida,  Class  D  airspace 
area  by:  (1)  Raising  Class  D  airspace  in 
the  Eglin  Terminal  Complex  up  to  but 
not  including  18,000  feet  (ft)  mean  sea 
level  (MSL);  and  (2)  removing  the 
requirements  for  aircraft  operating  in 
accordance  with  visual  flight  rules 
(VFR)  to  obtain  clearances  to  enter  the 
North-South  Corridor. 

Additionally,  the  Offshore  Final  Rule 
included  the  revocation  of  the  Eglin 
AFB,  Florida  Class  D  airspace  area  and 
the  Eglin  Air  Force  Auxiliary  No.  3 
Duke  Field,  Florida  Class  D  airspace 
area;  the  modification  of  the  Hurlburt 
Field,  Florida  Class  D  airspace  area  and 
the  Crestview,  Florida  Class  E  airspace 
area;  and  the  establishment  of  the  Eglin, 
Florida  Class  D  North-South  Corridor. 

Discussion 

Upon  implementation  of  the  Eglin, 
Florida  Class  D  airspace  areas,  civil 
aircraft  would  be  required  to:  (1) 
Establish  two-way  radio 
commimications  (not  a  clearance)  with 
the  Eglin  Radar  Control  Facility  (ERCF) 
prior  to  entering  the  Eglin,  Florida  Class 
D  airspace  areas;  and  (2)  thereafter 
maintain  those  communications  while 
in  the  Eglin,  Florida  Class  D  airspace 
areas.  These  communication 
reqturements  allow  for  the  provision  of 
Class  D  service  by  the  ERCF,  if  workload 
or  traffic  conditions  permit.  However,  if 
controller  workload  or  traffic  conditions 
prevent  immediate  provision  of  Class  D 
services,  the  ERCF  controllers  would  be 
required  to  inform  the  pilot  to  remain 
outside  the  Class  D  airspace  areas  until 
conditions  permit  the  services  to  be 
provided. 

Consequently,  with  the  raising  of  the 
ceiling  of  the  Class  D  airspace  in  the 
Eglin  Terminal  Complex,  as  well  as  the 
new  requirement  establishing  positive 
air  traffic  control  in  the  East- West 
Corridor,  it  is  beheved  a  dramatic 
increase  in  air  traffic  and  the  ERCF 
controller  workload  will  result.  This 
addition  in  controller  workload  would 
manifest  itself  through  increased  air 
traffic  control  delays  imposed  on 
civilian  and  military  aircraft  both  in  the 
air  and  on  the  grotmd. 


Accordingly,  a  micro-review  of 
operations  conducted  within  these 
airspace  areas,  to  determine  the  amount 
and  extent  of  controlled  airspace 
necessary  to  contain  certain  air  traffic 
control  operations,  is  required. 

The  Rule 

This  amendment  to  parts  71  and  93  of 
the  FAR  temporarily  delays  the  effective 
date  from  December  9, 1993,  to 
December  8, 1994,  as  it  pertains  to:  (1) 
The  recision  of  the  Valparaiso,  Florida, 
Terminal  Area  and  Special  Air  Traffic 
Rules  in  part  93  of  the  FAR;  and  (2) 
implementation  of  the  Eglin,  Florida, 
Class  D  airspace  areas  and  the 
subsequent  revocation  of  the  Eglin  AFB, 
Florida  Class  D  airspace  area  and  the 
Eglin  Air  Force  Auxiliary  No.  3  Duke 
Field,  Florida  Class  D  airspace  area;  the 
modification  of  the  Hurlburt  Field, 
Florida  Class  D  airspace  area  and  the 
Crestview,  Florida  Class  E  airspace  area; 
and  the  establishment  of  the  Eglin, 
Florida  Class  D  North-South  Corridor 
issued  as  part  of  the  Offshore  Airspace 
Reconfiguration  Final  Rule. 

Because  the  pubUc  needs  to  be  made 
immediately  aware  of  the  delay  of  these 
actions,  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  impracticable. 

The  FAA  has  determined  mat  this 
action:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  expected  impact  is  minimal. 
Therefore,  I  find  that  good  cause  exists, 
pursuant  to  5  U.S  C.  553(d),  for  making 
this  amendment  effective  in  less  than  30 
days  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  the 
area. 

List  of  Subjects 

14  CFR  Part  71 

Airspace,  Incorporation  of  reference. 
Navigation  (air). 

14  CFR  Part  93 

Air  Traffic  Control,  Airports, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  71  and  93  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.0. 10854,  24  FR  9565,  3  CFR,  195»— 
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1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  C3PR 
11.69. 

§71.1    [Amended]. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1,  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17, 1993,  and 
effective  September  16, 1993,  is 
amended  by  delaying  the  effective  date 
from  December  9, 1993,  to  December  8, 
1994,  for  the  revoking,  revising,  and  or 
establishment  of  the  following: 

Paragraph  5000— Subpart  D—Oass  D 

Airspace 

*         »         •         •         » 

ASO  FL  D  Eglin  AF  Aux  No.  3  Duke  Field. 
FL 


ASO  FL  D  Eglin  AFB.  FL 

ASO  FL  D  Eglin  Hurlburt  Field.  FL 

ASO  FL  D  Eglin,  FL  North-South  Corridor 
•         •         •         •         » 

Paragraph  6002— Subpart  E— Class  E 
airspace  areas  designated  as  a  surface  area 
for  an  airport. 

*••»■» 

ASO  FL  E2  Crestview,  FL 


PART  93— SPECIAL  AIR  TRAFHC 
RULES  AND  AIRPORT  TRAFRC 
PATTERNS 

3.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1302, 1303, 1348. 
1354(a).  1421(a).  1424.  2451  et  seq.  49  U.S.C. 
106(g). 

Subpart  F— §§93.81, 93^ 

4.  Part  93  is  amended  by  delaying  the 
effective  date  for  the  removal  and 
reserving  of  subpart  F  (§§  93.81  and 
93.83)  from  December  9, 1993,  to 
December  8, 1994. 

Issued  in  Washington,  DC  on  November  23. 
1993. 

Willis  C  Nelson, 

Acting  Manager.  Airspace— Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  93-29291  Filed  11-29-93;  8:45  amj 
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Tide  3— 

The  President 


[FR  Doc  93-29562 
Fii«d  11-29-93:  4:29  pm] 
Baling  code  319S-01-P 


Presidential  Documents 


Proclamation  6630  of  November  29,  1993 
National  Hospice  Month,  1993  and  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  Americans  work  together  to  reform  our  Nation's  health  care  system, 
I  am  pleased  to  proclaim  November  1993  and  1994  as  National  Hospice 
Month. 

Hospice  is  an  eminently  successful  program,  a  vital  health  care  service 
that  allows  the  terminally  ill  to  die  with  dignity.  It  addresses  the  importance 
of  being  in  a  warm,  familiar,  and  comforting  environment  in  our  last  days. 
This  care  helps  not  only  in  preserving  and  enhancing  the  patient's  quality 
of  life  during  an  illness,  but  also  in  giving  support  to  the  family  following 
the  death  of  a  loved  one.  This  attention  underscores  the  importance  of 
the  needs  of  the  entire  family  and  highlights  the  dedication  of  this  supportive 
and  kiiowledgeable  interdisciplinary  team. 

The  public  and  private  sectors  have  forged  a  imique  partnership  in  the 
development  of  Idgh  standards  and  new  programs  for  hospice  care.  These 
and  other  changes  to  be  brought  about  by  health  care  reform  hold  the 
promise  for  even  greater  accomplishments  as  we  try  to  improve  the  quality 
of  life  of  those  most  in  need.  Thus,  my  Administration  is  deeply  committed 
to  maintaining  and  strengthening  these  efforts  in  our  health  care  system. 

In  recognition  of  the  importance  of  hospice  programs  and  in  honor  of  the 
many  dedicated  volimteers  and  professionals  who  care  for  the  terminally 
ill  and  their  families,  the  Congress,  by  House  Joint  Resolution  159,  has 
designated  November  1993  and  1994  as  "National  Hospice  Month"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  these  months. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  November  1993  and  1994  as  National  Hospice 
Month.  I  encourage  all  Americans  to  recognize  the  importance  of  hospice 
care  £uid  to  observe  these  months  vnth  appropriate  activities  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hujidred  and  eighteenth. 


OsJaUwUUOA^rtUiodk^^ 
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Presidential  Documents 


Proclamation  6631  of  November  29,  1993 
National  Home  Care  Week,  1993  and  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Home  care,  the  oldest  form  of  health  care,  traditionally  has  been  provided 
by  famihes  for  their  loved  ones  for  centuries.  It  is  also  a  new  form  of 
health  care,  as  modem  technology  has  developed  to  the  point  where  virtually 
anything  available  in  a  hospital  can  now  be  provided  in  the  home,  a  secure 
and  comforting  environment. 

Each  day,  thousands  of  hardworking  men  and  women  bring  vital  home 
health  care  services  to  Americans  who  are  incapacitated  by  illness,  age, 
or  disability.  Working  in  association  with  more  that  12,000  home  care  agen- 
cies across  the  country,  these  dedicated  professionals  and  volunteers  form 
a  core  of  caring  support  in  our  Nation's  vast  health  care  system.  This 
week,  we  honor  them  and  express  our  deepest  appreciation  for  their  many 
contributions. 

The  administrators  and  employees  of  home  health  care  agencies  work  closely 
with  government  agencies  and  with  concerned  private  organizations,  includ- 
ing hospitals,  to  give  patients  a  welcome  alternative  to  institutionalized 
care.  Home  health  care  treats  the  patient  and  his  or  her  family  members, 
attending  to  needs  both  physical  and  spiritual,  in  an  atmosphere  that  fosters 
dignity,  healing,  and  independence.  Secure  in  familiar  surroimdings,  patients 
find  comfort  in  the  support  of  their  loved  ones,  while  receiving  efficient, 
effective  health  services,  free  from  institutional  constraints. 

For  the  nine  to  eleven  million  Americans  of  all  ages  who  currently  require 
long-term  care,  there  is  a  unanimity  of  voice  In  the  choosing  of  home 
health  care  as  an  alternative  to  hospital  stays.  At  a  time  when  we  are 
striving  to  reform  our  health  care  system  and  make  it  work  for  all  of 
our  citizens,  home  care  is  an  excellent  and  cost-eflFective  method. 

Thousands  of  nurses,  therapists,  social  workers,  home  health  aides,  and 
others  provide  our  Nation's  home  care  services,  and  each  of  them  deserves 
our  recognition  and  heartfelt  thanks.  With  understanding  and  compassion, 
they  do  more  than  prolong  life— they  enhance  its  quality.  For  this  priceless 
gift,  we  honor  their  service. 

To  increase  public  awareness  of  and  support  for  our  Nation's  home  care 
agencies,  the  Congress,  by  Senate  Joint  Resolution  55.  has  designated  the 
weeks  beginning  November  28,  1993,  and  November  27,  1994,  as  "National 
Home  Care  Week"  and  has  authorized  and  requested  the  President  to  issue 
a  proclamation  in  observance  of  these  weeks. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  v{eeks  of  November  28  through  December 
4,  1993,  and  November  27  through  December  3,  1994,  as  National  Home 
Care  Week.  I  encourage  all  Americans  to  observe  these  weeks  with  appro- 
priate programs  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninetj  - 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  eighteenth. 


IFR  Doc.  93-29363 
Filed  ll-2»-93;  4.28  pm| 
Billing  code  319S-01-P 
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Executive  Order  12883  of  November  29,  1993 

Delegating  a  Federal  Pay  Administration  Authority 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  5304  of  title  5, 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Section  2  of  Executive  Order  No.  12748  is  amended  by  adding 
at  the  end  thereof  a  new  subsection  (c)  to  read  as  follows: 

"(c)  The  President's  Pay  Agent,  as  designated  in  subsection  (a),  is  hereby 
authorized  and  designated  to  exercise  the  authorities  of  the  President  under 
section  5304(h)  concerning  the  extension  of  locality-based  comparability 
payments  to  certain  categories  of  positions  not  otherwise  covered." 

Sec.  2.  This  order  shall  be  effective  immediately. 


OOTAJs^ul^aa^jYujuA^^ 


IFR  Doc.  93-29564 
Filed  n-29-93;  4:27  pm) 
Bijhng  code  3195-01-P 


THE  WHITE  HOUSE, 
November  29,  1993. 
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Rules  and  Regulations 


TWs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1001, 1002, 1004, 1005, 
1007, 1011, 1030, 1033, 1036, 1040, 
1044, 1046, 1049, 1065, 1068, 1079, 
1093, 1094, 1096, 1097, 1098, 1099, 
1106, 1108, 1124, 1126, 1131, 1135  and 
1138 

[Docket  No.  AO'14-A65-A02,  etc;  DA-91- 
013] 

Milk  in  the  New  England  and  Certain 
Other  Marketing  Areas;  Order 
Amending  the  Orders 


7 
CFR 
part 


1001 
10O2 
1004 
1005 
1007 
1011 
1030 
1033 
1036 

1040 
1044 
1046 
1048 
1065 
1068 
1079 


Marketing  area 


New  England 

New  YorV-New 

Jersey. 
Mkjdie  Atlantic 

Carolina 

Georgia 

Tennessee  Valley 

Chicago  Regional 

Ohio  Valley 

Eastern  Ohto- 
Westem  Penn- 
sylvania. 

Southern  Michigan 

MKhlgan  Upper 

Peninsula. 
Louisville-Lexing- 

ton-Evansville. 
Indiana 

Nebraska-Westem 

Iowa. 
Upper  Midwest  

Iowa 


AONos. 


AO-14-A65- 

R02 
AO-71-A80- 

R02 
AO-160-A66- 

R02 
AO-388-A5- 

R02 
AO-366-A34- 

R02 
Aa-251-A36- 

R02 
AO-361-A29- 

R02 
AO-166-A62- 

R02 
AO-179-A57- 

R02 

AO-225-A43- 

R02 
AO-29^A27- 

R02 
AO-123-A63- 

R02 
AO-319-A40- 

R02 
AO-66-A48- 

R02 
AO-178-A46- 

R02 
AO-295-A42- 

R02 


7 
CFR 
part 

Marketing  area 

AONos. 

1093 

Alabama-West 

AO-386-A12- 

Ftorida. 

R02 

1094 

New  Orleans-Mis- 

AO-103-A54- 

sissippi. 

R02 

1096 

Greater  Louisiana . 

AO-257-A41- 
R02 

1097 

Memphis,  Ten- 

AO-219-A47- 

nesseev 

R02 

1098 

Nashville.  Ten- 

AO-184-A5e- 

nessee'. 

R02 

1099 

Paducah,  Ken- 

AO-183-A46- 

tucky. 

R02 

1106 

Southwest  Plains  .. 

AO-210-A53- 
R02 

1108 

Centra]  Arkansas  .. 

AO-243-A44- 
R02 

1124 

Pacific  Northwest  . 

AO-368-A20- 
R02 

1126 

Texas  

AO-231-A61- 
R02 

1131 

Central  Arizona  .... 

AO-271-A30- 
R02 

1135 

Southwestem 

AO-380-A10- 

Idaho- Eastern 

R02 

Oregon. 

1138 

New  Mexkx>-West 

AO-335-A37- 

Texasa. 

R02 

'The  Memphis,  Tennessee  and  Nashville, 
Tennessee  orders  were  terminated,  effective 
Jufy31,  1993. 

*The  Lubbock-Plainview,  Texas  Panhandle 
and  Rio  GrarxJe  Valley  orders  were  merged  to 
form  the  New  Mexico-West  Texas  order,  effec- 
tive December  1,  1991. 

AGENCY:  Agricult\iral  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  27 
Federal  milk  marketing  orders  based  on 
evidence  received  at  three  separate 
hearing  sessions.  The  amended  orders 
will  provide  a  special  III-A  class  and 
price  for  producer  milk  that  is  used  to 
produce  nonfat  dry  milk  (NFDM).  The 
Class  ni-A  prices  imder  these  orders 
will  be  estabUshed  from  product 
formtilas  that  are  based  on  NFDM  prices 
for  the  month.  Class  HI-A  pricing, 
which  currently  is  effective  on  an 
interim  basis  in  three  of  the  markets 
where  the  changes  were  urgently 
needed,  will  be  unchanged.  The 
Western  powder  price  will  be  used  in 
the  ni-A  formulas  for  the  three  far- 
westem  markets  and  the  Central  States 
NFDM  price  will  be  used  in  the  pricing 
formulas  for  the  other  markets. 

Each  of  the  amended  orders  was 
approved  by  producers  who  were 
eligible  to  have  their  milk  pooled  during 


Federal  Register 

VoL  58,  No.  229 
Wednesday,  December  1.  1993 


the  representative  month.  Referenda 
were  conducted  in  six  markets  and 
cooperative  associations  were  polled  in 
the  other  21  markets. 
EFFECTIVE  DATE:  December  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies.  Chief,  Order  Formulation 
Branch.  USDA/AMS/Dairy  Division, 
room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  2009Q-6456. 
(202)  720-6274. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  orders  will  facilitate  the 
orderly  disposition  of  the  reserve  milk 
supphes  of  the  affected  markets  by 
handlers  regulated  under  such  orders. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  vnW  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  as  amended,  (7 
U.S.C.  601-674)  (the  Act),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  Section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obUgation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
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later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  July  16. 
1991;  published  July  22. 1991  (56  FR 
33395). 

Tentative  Decision:  Issued  December 
10. 1991;  published  December  19. 1991 
(56  FR  65801)  and  corrected  December 
23,  1991  (56  FR  66482). 

Revised  Tentative  Decision:  Issued 
[)ecember  24. 1991;  published  January 
2. 1992  (57  FR  15). 

Interim  Amendment  of  Orders:  Issued 
December  27. 1991;  published  January 
3,  1992  (57  FR  173). 

Notice  of  Reopened  Hearing:  Issued 
August  11.  1992;  published  August  14, 
1992  (57  FR  36609). 

Notice  of  Reopened  Hearing:  Issued 
September  22. 1992;  published 
September  25, 1992  (57  FR  44344). 

Revised  Tentative  Decision:  Issued 
October  20. 1992;  published  October  27, 

1992  (57  FR  48575). 

Interim  Amendment  of  Orders:  Issued 
October  29. 1992;  published  November 
3.  1992  (57  FR  49633). 

Recommended  Decision:  Issued  May 
11. 1993;  published  May  19. 1993  (58 
FR  29133). 

Extension  of  Time  to  File  Exceptions: 
Issued  June  11, 1993;  published  June  17, 

1993  (58  FR  33347). 

Final  Decision:  Issued  October  20, 
1993:  published  October  29, 1993  (58 
FR  58112). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

The  following  finriing^  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  orders: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900),  a  public  bearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  for  each  of  the  specified 
orders,  it  Is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 


thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 

f>rice  of  feeds,  available  supplies  of 
eeds.  and  other  economic  conditions 
which  afiiect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 

S trices  as  will  reflect  the  aforesaid 
actors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  Interest  to  make  this  order 
amending  each  of  the  specified  orders 
effective  on  December  1, 1993.  Any 
delay  beyond  that  date  would  tend  to   ' 
disrupt  the  orderly  marketing  of  milk  in 
the  aforesaid  marketing  areas. 

The  provisions  of  this  order  amending 
the  aforesaid  orders  are  known  to 
handlers.  The  recommended  decision  of 
the  Acting  Administrator  was  issued 
May  11, 1993,  and  the  decision  of  the 
Assistant  Secretary  containing  all 
amendment  provisions  of  this  order  was 
Issued  October  20, 1993.  The  changes 
effected  by  this  order  will  not  require 
extensive  preparation  or  substantial 
alteration  in  the  method  of  operation  for 
handlers.  In  view  of  the  fwegoing,  it  is 
hereby  found  and  determined  that  good 
cause  exists  for  making  this  order 
amending  each  of  the  specified  orders 
effective  on  December  1, 1993.  and  that 
it  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of  this 
amending  order  for  30  days  after  Its 
publication  in  the  Federal  Register. 
(Sec.  553(d),  Administrative  Procedure 
Act,  5  U.S.C.  551-559) 

(c)  Determinations.  It  is  her^y 
determined  that: 

(1)  The  refusal  or  feilure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c  (9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the  specified 
marketing  areas,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order 
amending  each  of  the  specified  orders  Is 
the  only  practical  means  pursuant  to  the 
declared  poUcy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders  as  hereby 
amended: 


(3)  The  issuance  of  the  order 
amending  each  of  the  specified  orders, 
except  the  orders  regulating  the 
handling  of  milk  in  the  Michigan  Upper 
Peninsula  and  Paducah.  Kentucky 
marketing  areas,  is  favored  by  at  least 
two-thirds  of  the  producers  who  were 
engaged  in  the  production  of  milk  for 
sale  in  the  respective  marketing  areas; 

(4)  The  issuance  of  the  order 
amending  the  order  regulating  the 
handling  of  milk  in  the  Michigan  Upper 
Peninsula  marketing  area,  is  favored  by 
at  least  three-fourths  of  the  producers 
who  during  the  detennined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marKeting  area,  and 

(5)  The  issuance  of  the  order 
amending  the  order  regulating  the 
handling  of  milk  in  the  Paducah. 
Kentucky  marketing  area,  is  favored  by 
producers  who  during  the  determined 
representative  period  accounted  for  two- 
thirds  of  the  production  of  milk  for  sale 
in  the  marketing  area 

List  of  Subjects  in  7  CFR  Parts  1001. 
1002, 1004,  IOCS,  1007, 1011,  1030. 
1033, 1036. 1040. 1044. 1046. 1049. 
1065. 1068. 1079, 1093, 1094, 1096. 
1099, 1 106, 1108. 1124, 1128. 1131. 
113S. 1138 

Milk  marketing  orders. 
Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  amd 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  aforesaid 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  each  of  the  orders  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  1001. 1002.  1004. 1005. 1007, 
1011. 1030.  1033,  1036.  1040, 1044, 
1046. 1049. 1065,  1068,  1079.  1093. 
1094. 1096. 1099. 1106.  1108.  1124, 
1126, 1131. 1135. 1138.  continues  to 
read  as  follows: 

Authority:  Sees.  1-19.  48  StaL  31.  as 
amended:  7  U.S.C.  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  Section  1001.40  (cKDUii)  and  (d) 
are  republished. 

§1001.40    Clsstes  of  utittaHon. 


(c)«  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butter&t  used 
to  produce  nonfat  dry  milk. 
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2.  Section  1001.43(0  is  republished. 
liOOI.43    Owwfl  cl— tflctlon  nit— . 


(0  Class  m-A  milk  shall  be  allocated 
iU  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  ni  milk  at  the  plant. 


3.  Section  1001.50  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

11001^    CiMspriCM. 

(d)  Chss  III-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent,  and  subject 
to  the  adjustments  set  forth  in  paragraph 
(c)  of  this  section  for  the  applicable 
month. 

4.  Section  1001.54  is  republished. 

i1001.S4    Afmouftcament  of  ciaM  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month  and  the  Class  III 
and  Class  lU-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  11  price  for  the 
following  month  computed  pursuant  to 
§  1001.50(b). 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.40  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S  1002.40    General  ctoMiflcatlon  ruiM. 

(d)  Class  in-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  III  milk  at  the  plant  or  unit. 

2.  Section  1002.41  is  amended  by 
revising  paragraph  (d)(l)(iii)  and  adding 
paragraph  (e)  to  read  as  follows: 

11002.41    CtassM  of  utMzation. 


W) 


(1)  •  •  ' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(e)  Class  III-A  milk.  Class  III-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

3.  Section  1002.50  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

I1002.S0    ClaMprlco*. 

(e)  Class  m-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent,  and  subject 
to  the  adjustments  set  forth  in  paragraph 
(d)  of  this  section  for  the  applicable 
month. 

11002.^    [AmwMtod] 

4.  Section  1002.52  is  amended  by 
changing  the  table  heading  in  column  C 
in  paragraph  (c)  from  "Classes  II  and  III" 
to  "Classes  U.  Ill  and  III-A." 

5.  Section  1002.56  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

1 1 002.56    Announcement  of  dass  pricM 
and  butterfat  cUfferentieL 

•        •        •        •        • 

(a)  •   •   • 

(2)  The  Class  HI  and  Class  III-A  prices 
for  the  preceding  month  applicable  at 
the  201-210  mile  zone  and  at  the  1-10 
mile  zone; 


PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  Section  1004.40  (c)(l)(iii)  and  (d) 
are  republished. 

§1004.40    Classes  of  utilization. 

(c)  •  •  • 
(1)  •   '  ' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Chss  III-A  milk.  Class  HI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1004.43(d)  is  republished. 

S  1004.43    General  classification  rules. 

(d)  Class  III-A  milk  shall  be  allocated 
in  combination  with  Class  HI  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 


basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  use  at  the  plant. 

3.  Section  1004.50  is  amended  by 
revising  the  center  heading  preceding 
the  section  and  paragraph  (g)  to  read  as 
follows: 

Qasa  and  Component  Prices 

f1004.S0    Ciaee  and  component  price*. 

(g)  Class  III-A  price.  The  Class  HI-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent,  and  subject 
to  the  adjustments  set  forth  in  paragraph 
(c)  of  this  section  for  the  applicable 
month. 

4.  Section  1004.53(a)(2)  is 
republished. 

§1004.53    Announcement  of  class  prices 
end  component  prices. 

(a)  •  •   • 

(2)  The  Class  III  and  Class  III-A  prices 
for  the  preceding  month;  and 

5.  and  6.  Section  1004.60(k)  is 
republished. 

§1004.60    Handler's  value  of  mWc  for 
computing  uniform  pric 


(k)  For  producer  milk  in  Qass  HI-A. 
add  or  subtract  as  appropriate  an 
amount  per  hundredweight  that  the 
Class  III-A  price  is  more  or  less, 
respectively,  than  the  Class  III  price. 
•        •        ■        •        • 

PART  1005— MILK  IN  THE  CAROUNA 
MARKETING  AREA 

1.  Section  1005.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows. 

§1005.40    aasse*  of  utilization 


(c)  •   •   • 
(1)  •   •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  UI-A  milk.  Class  lU-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1005.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§1005.43    General  dasalfication  rule*. 
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(e)  Class  QI-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Qass  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  in  milk  at  the  plant. 

3.  Section  1005.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1005.50    CiMeprlcM. 


(d)  Class  III-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1005.54  is  revised  to  read 
as  follows: 

S 1 005.54    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fiflh 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  in-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1005.50(b). 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  Section  1007.40  is  amended  by 
revising  paragraph  (c)(l)(iii]  and  adding 
paragraph  (d)  to  read  as  follows: 

§1007.40    Classes  Of  utilization. 


(c)  *  •  • 

(D*  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  III-A  milk.  Class  UI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1007.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 007.43    General  classification  rules. 


(e)  Class  in-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  in  milk  at  the  plant. 


3.  Section  1007.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1007.50    Ciaas  prices. 


(d)  Class  III-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1007.53  is  revised  to  read 
as  follows: 

§  1007.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  III-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1007.50(b). 

PART  101 1— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  Section  1011.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1011.40    Classes  of  utilization. 


(c)*  •  * 
(D*  •  * 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  III-A  milk.  Class  ffl-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1011.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 01 1 .43    General  claasificatlon  rules. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  ni  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  ni  milk  at  the  plant. 

3.  Section  1011.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1011.50    Class  prices. 


(d)  Class  III-A  price.  The  Class  UI-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 


amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1011.53  is  revised  to  read 
as  follows: 

§  1 01 1 .53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  in-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1011.50(b). 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1030.40    Classes  of  utilization. 

(c)*  '  • 
(D*  •  * 
(iii)  Any  milk  product  in  dry  form, 

except  nonfat  dry  milk; 

(d)  Class  III-A  milk.  Class  HI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1030.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1030.43    General  classification  rules. 

***** 

(e)  Class  lU-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  III  milk  at  the  plant. 

3.  Section  1030.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1030.50    Class  prices. 


(d)  Class  III-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1030.53  is  revised  to  read 
as  follows: 

§  1030.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
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day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  III-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  n  price  for  the 
followmg  month  computed  pursuant  to 
§  1030.50(b). 

PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

I.  Section  1033.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1033.40    Classes  of  utilizatioa 

(c)*  •  • 
(D*  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Class  ffl-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1033.43  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§1033.43    General  dassifieatlon  rules. 

(f)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  lU-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant 

3.  Section  1033.50  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  1 033.50    Class  and  component  prices. 

(g)  Class  m-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent. 

4.  Section  1033.53  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 033.53    Announcement  of  class  and 
component  prices. 

(«)••• 

(2)  The  Class  HI  and  Class  III-A  prices 
for  the  preceding  month; 

•    !    •       •       •       • 

5.  Section  1033.60  is  amended  by 
adding  paragraph  (m)  to  read  as  follows; 


§  1 033.60    Computation  of  handlers' 
obligations  to  pool. 

(m)  For  producer  milk  in  Class  III-A, 
add  or  subtract  as  appropriate  an 
amount  per  hundredweight  that  the 
Class  ni-A  price  is  more  or  less, 
respectively,  than  the  Class  m  price. 

PART  1036--MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1036.40    Classes  of  utiitzatiofi. 

•  •        •        »        • 

(c)*  •  • 
(D*  '  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•  •        •        •        • 

(d)  Class  m-A  milk.  Class  III-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  &ry  milk. 

2.  Section  1036.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 


§  1 036.60    Computation  of  handlars' 
obligations  to  pool. 

(m)  For  producer  milk  in  Class  m-A, 
add  or  subtract  as  appropriate  an 
amount  per  hundredweight  that  the 
Class  ni-A  price  is  more  or  less, 
respectively,  than  the  Class  HI  price. 

PART  ICWO-MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  Section  1040.40  is  amended  by 
revising  paragraph  (c)(l)(iu)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1040.40    Classes  Of  utilization. 

(c)  •  •  • 

(!)••• 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  III-A  milk.  Class  III-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1040.43  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 


§103643    General  dasslfic^lon  rule..  5,040.43    G«m.l  classification  rules. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  ffl  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  ffl-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant 

3.  Section  1036.50  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§1036.50    Class  and  component  prices. 

(g)  Class  m-A  price.  The  Qass  ffi-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dj^  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amoimt  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfiat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
roimded  to  the  nearest  cent 

4.  Section  1036.53  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§1036.53    Announcamant  of  class  and 
component  prices. 

(a)  •  •  • 

(2)  The  Class  m  and  Qass  ffl-A  prices 
for  the  preceding  month; 

5.  Section  1036.60  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 


(f)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  ffl  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  ffl-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  ffl-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  ffl  milk  at  the  plant. 

3.  Section  1040.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1040.50    Class  prices. 


(d)  Class  m-A  price.  The  Class  ffl-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  *imes  an 
amount  computed  by  subtraL  ing  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
roimded  to  the  nearest  cent 

4.  Section  1040.53  is  revised  to  read 
as  follows: 

§104053    Announcamant  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  ffl  and 
Class  ffl-A  prices  for  the  preceding 
month,  and  on  or  before  the  15  th  day  of 
each  month  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1040.50(b). 
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PART  1044— MILK  IN  THE  MICHIGAN 
UPPER  PENINSULA  MARKETING 
AREA 

1.  Section  1044.22  is  amended  by 
revising  paragraph  (i)(l)(iii)  to  read  as 
follows: 

11044.22    Addlttonal  dutiM  Of  th«  market 
■dmintatrator. 


(i)  *  •  • 
(1)  •  *  * 

(iii)  The  Class  III  and  Class  m-A 
prices  for  the  preceding  month;  and 

2.  Section  1044.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11044.40    Claaaaa  Of  utlHzatlon. 

(c)  •  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qass  m-A  milk.  Class  ffl-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

3.  Section  1044.43  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

f  1044.43    Qarwral  cl«*«mc«tlon  rulM. 

(f)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

4.  Section  1044.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11044.50    ClaaapricM. 


(c)  *  •   • 
(1)  '   •  * 

(iii)  Any  milk  product  in  dry  form, 

except  nonfat  dry  milk; 

(d)  Class  III-A  milk.  Class  ffl-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1046.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

S  1046.43    Qanaral  claaalflcation  rutes. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1046.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11046.50    ClaaaprloM. 


f  1049.43    Ganaral  claaalflcatlon  rules. 


(d)  Class  ni-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calciilated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

1.  Section  1046.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11046.40    Clasaea  of  Utilization. 

•        •        •        •        * 


(d)  Class  UI-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1046.53  is  revised  to  read 
as  follows: 

S  1046.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  frfth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1046.50(b). 

PART  1049-MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.40  is  amended  by 
revising  paragraph  (c](l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1049.40    Classes  Of  utilization. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  ID  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III— A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  III  milk  at  the  plant. 

3.  Section  1049.50  is  amended  by 
adding  paragraph  (g)  to  read  as  follows 

1 1 049.50    Clas»  and  component  prices. 

(g)  Class  III— A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent. 

4.  Section  1049.53  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 049.53    Announcement  of  class  and 
component  prices. 

•  ■         •         •         • 

(a)  •  •  * 

(2)  The  Class  m  and  Class  m-A  prices 
for  the  preceding  month; 

*  •        •        •        • 

5.  Section  1049.60  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

S 1 049.60    Computation  of  handlers' 
obligations  to  pool. 


(c)  •  •  • 
(1)  •  *  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1049.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 


(1)  For  producer  milk  in  Class  III-A, 
add  or  subtract  as  appropriate  an 
amount  per  hundredweight  that  the 
Class  m-A  price  is  more  or  less, 
respectively,  than  the  Class  m  price. 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Section  1065.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1065.40    Classes  of  utilization. 

(c)  *  *  • 
(1)  *  *  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1065.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 
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§  1065.43    General  clnsiflcatlon  rule*. 


(e)  Class  III-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  III  milk  at  the  plant. 

3.  Section  1065.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1065.50    Class  prices. 

•         •         •         •         • 

(d)  Class  III-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1065.53  is  revised  to  read 
as  follows: 

§  1 065.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  III-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1065.50(b). 

PART  106&-MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1068.40  is  amended  by 
revismg  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§  1 068.40    Classes  of  utilization. 

(c)  •  •  • 

(lii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•        •        •        •        • 

(d)  Class  III-A  milk.  Class  HI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1068.43  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  1 068.43    General  classification  rules. 

(0  Class  ra-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  ni-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 


bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1068.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

SI 068.50    Class  prices. 


(d)  Class  III-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1068.53  is  revised  to  read 
as  follows: 

§1068.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  III-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1068.50(b). 

PART  107^-MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  Section  1079.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§  1 079.40    Classes  of  utilization. 


(c)  •  •  • 
(!)•*• 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  III-A  milk.  Class  HI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1079.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

S 1 079.43    General  classification  rules. 

(e)  Class  ni-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  Ill-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  in  milk  at  the  plant. 

3.  Section  1079.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1079.50    Class  prices. 

*         •         •         •         • 

(d)  Class  III-A  price.  The  Class  UI-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 


the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1079.53  is  revised  to  read 
as  follows: 

§  1079.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  ni-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1079.50(b). 

PART  1093— MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  Section  1093.40  is  amended  by 
revising  paragraph  (c)(l){iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1093.40    Classes  of  utilization. 


(c)  •  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•  •        •        •        • 

(d)  Class  III-A  milk.  Class  III-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1093.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 093.43    General  classification  rules. 

•  •         •         •         • 

(e)  Class  in-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  lE-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  HI-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  in  milk  at  the  plant. 

3.  Section  1093.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1093.50    Class  prices. 


(d)  Class  III-A  price.  The  Class  ni-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1093.53  is  revised  to  read 
as  follows: 
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11093.53    AnnounctnwH  ol  cl— pric— . 

The  market  administrator  sliall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  folloMring  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1093.50(b). 

PAFTT 1094— MILK  IN  THE  NEW 
ORLEANS-MISSiSSIPPI  MARKETINQ 
AREA 

1.  Section  1094.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

f  1094.40    ClaM««  of  utinzation. 

(c)  •  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Class  UI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1094.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11094.43    Q«n«raicl«Mific«tion.rulM. 

(e)  Class  ni-A  milk  shall  be  allocated 
in  combination  with  Qass  ni  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  UI-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1094.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

1 1094  JO    Class  prices. 


following  month  computed  pursuant  to 
§  1094.50(b). 

PART  1096-MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  Section  1096.40  is  amended  by 
revising  paragraph  (c)(1)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

1 1096.40    Classes  of  utIUzation. 

(c)  •  •  * 

(1)  •  •  ' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•        «        •        •        • 

(d)  Class  m-A  milk.  Class  lU-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1096.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

f  1096.43    Gsnsrat  classification  rules. 


11099.40 


of  utilization. 


(d)  Class  m-A  price.  The  Class  UI-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amoimt  computed  by  subtracting  from  9 
an  amoimt  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1094.53  is  revised  to  read 
as  follows: 

1 1094.53    Announcsmant  of  ciaaa  pricaa. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  in  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Qass  n  price  for  the 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1096.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

f  1 096.50    Class  prices. 


(c)  •  •  • 
(1)  *  '  - 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  aass  m-A  milk  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1099.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

f  1 099.43    Qeneral  classification  rules. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Qass  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  ffl-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1099,50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

f  1 099.50    Class  prices. 


(d)  Class  m-A  price.  The  Qass  ffl-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1094.53  is  revised  to  read 
as  follows: 

f  1096.53    Announcsmant  of  ciaaa  pricaa. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Qass  I  price  for 
the  following  month,  the  Class  m  and 
Qass  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1094.50(b). 

PART  1099-MILK  IN  THE  PADUCAH, 
KENTUCKY  MARKETING  AREA 

1.  Section  1099.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1099.53  is  revised  to  read 
as  follows: 

1 1099.53    Announeament  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1094.50(b). 

PART  1106-MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Section  1106.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragrapn  (d)  to  read  as  follows: 

S  1106.40    Claaaaa  of  utilization. 


(c)  •  •  • 
(1)  *  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  non£at  dry  milk; 


Federal  Register  /  Vol.  58.  No.  229  /  Wednesday,  December  1.  1993  /  Rules  and  Regulations  63291 


(d)  Class  ni-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1106.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§1106.43    General  classification  rules. 

•  ♦        •        •        • 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 

.   the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1106.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1106.50    Class  prices. 

•  •        •        *        • 

(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1106.53  is  revised  to  read 
as  follows: 

§  1 1 06.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1106.50(b). 

PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  Section  1108.40  is  amended  by 
revising  paragraph  (c)(l){iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1108.40    Classes  of  utilization. 

(c)  •  •  • 
(1)  •  •  ' 
(iii)  Any  milk  product  in  dry  form, 

except  nonfat  dry  milk; 

•        *        •        •        • 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1108.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 1 08.43    General  classification  rules. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 


the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  ffl-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1108.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1108.50    Classprices. 

•        •        *        »        • 

(d)  Class  m-A  price.  The  Qass  m-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  diffierential  times  35  and 
rounded  to  the  nearest  cent 

4.  Section  1108.53  is  revised  to  read 
as  follows: 

§1108.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1108.50(b). 

PART  1124— MILK  IN  THE  PACIRC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.40  (c)(l){iii)  and  (d) 
are  repubUshed. 

§1124.40    Classes  of  utilization. 

(c)  •  •  • 
(!)••• 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•        •        •      '  •        • 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1124.43  (e)  is  repubUshed. 

§1124.43    General  classification  rules. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priceji  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  use  at  the  plant. 

3.  Section  1124.50,  paragraph  (c)  is 
republished  and  paragraph  (d)  is  revised 
to  read  as  follows: 


§1124.50    Classprices. 

(c)  Class  m  price.  The  Class  m  price 
shall  be  the  basic  formula  price  for  the 
month. 

(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  nonfat  dry  milk  price  for  the 
month,  as  reported  by  the  Department, 
less  12.5  cents,  times  an  amount 
computed  by  subtracting  from  9  an 
amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent 

4.  Section  1124.53  is  republished. 

§1124.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1124.50(b). 

PART  112e-MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  Section  1126.40  is  amended  by 
revising  paragraph  (c}{l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

§1126.40    Classes  of  utilization. 

•  •        •        •        • 

(c)  •  •  • 
(1)  •  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•  •        •        •        • 

(d)  Qass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1126.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§1126.43    General  classification  rules. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1126.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows- 

§1126.50    Classprices. 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
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an  amount  calculated  by  dividing  .4  by 
such  nonfet  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent 

4.  Section  1126.53  is  revised  to  read 
as  follows: 


11126^   Announcement  o<( 

The  market  sdministratw  shall 
annoimce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Gass  I  price  for 
the  following  month,  the  Class  in  and 
Qass  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  fw  the 
following  month  computed  pursuant  to 
S  1126.50(b). 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETINQ  AREA 

1.  Section  1131.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

|1in.40   ClaeeeeofulMtation. 

(c)  •  •  • 

(1)  •  •  ' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  \ised 
to  produce  nonfat  dry  milk. 

2.  Section  1131.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

f  1131 .43    General  classification  rulea. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  Ul  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  HI-A  shall  be 
determined  by  prorating  receipts  from 

Eool  sources  to  Class  m-A  use  on  the 
asis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  III  milk  at  the  plant. 

3.  Section  1131.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11131.50    Class  prices. 


day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  n  price  for  the 
following  month  ccHnputed  pursuant  to 
§  1131.50(b). 

PART1135-MILKINTHE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETINQ  AREA 

1.  Section  1135.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  reed  as  follows: 

11135.40    Classes  of  utlUzation. 

*  •        •        •        • 

(c)  •  •  • 

(1)  •  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•  •        •        •        • 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1135.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11135.43    General  dsssiflcatlon  rules. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1135.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11135.50    Class  prices. 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  nonfat  dry  milk  price  for  the 
month,  as  reported  by  the  Department, 
less  12.5  cents,  times  an  amount 
computed  by  subtracting  from  9  an 
amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1131.53  is  revised  to  read 
as  follows: 

f  1 1 31 .53    Announcement  of  class  prices. 

The  market  administrator  shall 
aimounce  publicly  on  or  before  the  fifth 


PART  113»-MILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

1.  Section  1138.40  is  amended  by 
revising  paragraph  (c)(l](iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11138.40    Classes  of  utilization. 

(c)  •  •  * 
(1)  *  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfet  dry  milk; 

(d)  Class  m-A  milk.  Class  UI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1138.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11138.43    General  classification  rules. 

(e)  Gass  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  ni-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1138.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1138.50    Ctaasprkee. 


(d)  Class  m-A  price.  The  Class  ffl-A 
price  for  the  month  shall  be  the  average 
Western  nonfat  dry  milk  price  for  the 
month,  as  reported  by  the  Department, 
less  12.5  cents,  times  an  amount 
computed  by  subtracting  from  9  an 
amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1135.53  is  revised  to  read 
as  follows: 

11135.53    Anrtouncement  of  class  prices. 

The  maiket  administrator  shall 
announce  pubUcly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1135.50(b). 


(d)  Class  m-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
roimded  to  the  nearest  cent. 

4.  Section  1138.54  is  revised  to  read 
as  follows: 

§11 38.54    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1138.50(b). 

Dated:  November  23, 1993. 
Eugene  Branstool. 

Assistant  Secretary.  Marketing  and  Inspection 
Services. 

IFR  Doc.  93-29266  Filed  11-30-93;  8:45  am] 
BNJUNO  coos  »4ie-n-p 


Federal  Reglgter  /  Vol  58.  No.  229  /  Wednesday.  December  3.  1993  /  Rules  and  Piyilftiont  63293 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Alrspaca  Docket  No.  93-AGL-8] 

Proposed  Establishment  of  Class  E 
Airspace;  Mt.  Sterling.  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  near  Mt.  Sterling.  IL  to 
accommodate  a  new  Very  High 
Frequency  Omnidirectional  Range 
Station-Airport  (VOR-A)  instrument 
approach  procedure  to  Mt.  Sterling 
Municipal  Airport.  Mt.  Sterling.  IL. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
EFrecnVE  lUTE:  0901  u.t.c.  January  6. 
1994. 

FOR  FUirmER  MFORMATION  CONTACT: 

Robert  Frink.  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaioes.  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPLEMENTAflY  MFOflMATION: 

History 

On  Tuesday.  July  8. 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace 
near  Mt.  Sterling.  IL.  to  acconunodate  a 
new  Very  High  Frequency 
Omnidirectioial  Rwge  Station- Airport 
(VOR-A)  instrument  approach 
procedure  to  Mt.  Sterling  Municipal 
Airport,  Mt  Sterling,  IL  (58  FR  36157). 
The  proposal  was  to  add  controlled 
airspace  extending  frtMn  700  feet  to  1200 
feet  AGL  to  contain  Instrument  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
On  August  17, 1993,  one  organization, 
the  One  Hundred  Eighty  Third  (183D) 
Fighter  Group  of  the  Illinois  Air 
National  Guard  (ANG)  objected  based 
on  their  perceived  adverse  impact  that 
the  establishment  would  have  on 


mission  needs/requirements  for  low 
altitude  training,  especially  widiin  the 
Pruitt  Military  Operations  Area  (MOA). 
After  consulting  with  Air  Force  Liaison 
in  Kansas  City,  MO.  we  received  on 
October  5, 1993,  a  letter  advising  that, 
in  the  interest  of  cooperating  with  other 
Illinois  aviation  interests,  the  IL  ANG  is 
willing  to  wait  and  assess  the  frequency 
and  severity  of  mission  degradation 
after  the  procedure  is  implemented. 
Further,  the  IL  ANG  is  willing  to  work 
with  this  airport  if  it  is  determined  that 
there  is  an  adverse  impact  to  either 
military  or  civil  operation.  Based  on  thiy 
letter  from  the  Department  of  the  Air 
Force.  Headquarters  Air  Force  Flight 
Standards  Agency,  the  Federal  Aviation 
Agency  is  proceeding  with  a  Final  rule. 
Airspace  Reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area"  and 
has  replaced  it  with  the  designation 
"Class  E  airspace".  Other  than  that 
change  in  terminology,  this  amendment 
is  the  same  as  that  proposed  in  the 
notice.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17. 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Mt.  Sterling,  IL.  to 
accommodate  a  new  Very  High 
Frequency  Omnidirectional  Range 
Station-Airport  (VOR-A)  instrument 
approach  procedure  to  Mt.  Sterling 
Municipal  Airport,  Mt.  Sterling,  IL. 
Controlled  airspace  extending  from  700 
to  1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  appUc^le 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore— (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Pnxsduxes  (44 
FR  11034.  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 


routine  matter  that  will  only  affact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Asiendment 

In  consideratioo  of  the  forgoing,  the 
Federal  Aviation  Administratioo 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMENDE0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AHlh«4ty:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extenamg  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•        •        •        •        • 

AGL  IL  E5  Mt.  Sterling,  IL    (New) 

Mt.  Sterling  Municipal  Airport.  IL  (lat 
39^9'18^.  long  »0M8'15"W) 

Qulncy  VORTAC  (lat  ag'SCsa'TJ.  long. 
91*18'44'T(V) 

That  airspace  extending  upwards  from  700 
ft.  above  the  suiUca  within  a  S-mile  radius 
of  Mt  Sterling  Municipal  Airport.  IL,  and 
within  2.5  miles  each  tide  of  the  Quincy 
(UNI)  VORTAC  069  radial,  extending  from 
the  5-mile  radius  area  to  6-mites  west  of  the 
airport 

lohn  P.  Cuprisin. 

Manager.  Air  Traffic  Division. 

(FR  Doc.  93-29289  Filed  11-30-93:  8:45  am) 
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DEPAFmMENT  OF  DEFENSE 
Office  of  tha  Secretary 
32  CFR  Part  95 

Gifts  from  Foreign  Gk>vemfn«nta 

agency:  Office  of  the  Secretary  of 
Defisose.  DoD. 
ACTION:  Final  rule. 
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SUMMARY:  The  Foreign  Gifts  and 
Decorations  Act  of  1966  (5  U.S.C  7342) 
requires  that  the  minimal  value 
requirement  for  reporting  gifts  received 
by  U.S.  employees  from  foreign 
governments  be  redefined  every  three 
years  based  on  changes  in  the  consumer 
price  index  This  administrative 
amendment  is  published  to  reflect  the 
changes. 

EFFECTIVE  DATE:  January  1, 1993. 
ADDRESSES:  L.M.  Bynum, 
Correspondence  and  Directives 
Directorate,  1155  Defense  Pentagon, 
Washington.  DC  20301-1155. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  95 

Foreign  relations.  Government 
employees,  Government  property 
Accordingly,  32  CFR  part  95  is  amended 
as  follows: 

PART  95-<SIFTS  FROM  FOREIGN 
GOVERNMENTS 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  10  U.S.C  113. 
195.3    [AmMKtodl 
Appendix  A  to  part  95  [Amended] 

2.  Section  95.3  the  definition  of 
Minimal  value,  and  Appendix  A  to  Part 
95,  section  4,  are  amended  by  revising 
"$180"  to  read  "$225" 

Dated:  November  24, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc  93-29282  Filed  ll-30-93i  8:45  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  304 

Cost  of  Living  Adjustment  for 
Psrformance  of  Musical  Compositions 
by  Public  Broadcasting  Entitles 
Licensed  to  Colleges  and  Universities 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTION:  Final  rule. 

SUMMARY:  The  Copyright  Royalty 
Tribunal  announces  a  cost  of  living 
adjustment  of  2.6%  in  the  royalty  rates 
to  be  paid  by  public  broadcasting 
entities  licensed  to  colleges,  universities 
or  other  nonprofit  educational 
institutions  which  are  not  affiliated  with 
National  Public  Radio,  for  the  use  of 
copyrighted  published  nondramatic 
musical  compositions.  The  cost  of  living 
adjustment  is  an  annual  adjustment 
required  by  the  Tribunal's  rules. 


EFFECTIVE  DATE:  The  effective  date  is 
January  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chairman,  Copyright  Royalty  Tribunal, 
1825  Connecticut  Avenue,  NW.,  suite 
918,  Washington,  DC  20009  (202-606- 
4400). 

SUPPLEMENTARY  INFORMATION:  On 
December  22, 1992,  the  Copyright 
Royalty  Tribimal  published  in  the 
Federal  Register  (57  FR  60957)  final 
rules  governing  the  terms  and  rates  of 
copyright  royalty  payments  with  respect 
to  certain  uses  by  public  broadcasting 
entities  of  published  nondramatic 
musical  works  and  published  pictorial, 
graphic  and  sculptural  works.  It  was 
determined  in  that  proceeding  that  the 
royalty  rate  to  be  paid  by  public 
broadcasting  entities  licensed  to 
colleges,  universities  and  other 
nonprofit  educational  institutions 
which  are  not  affiliated  with  National 
Public  Radio  for  the  use  of  copyrighted 
published  nondramatic  musical 
compositions  would  be  adjusted  each 
year  according  to  changes  in  the 
Consumer  Price  Index.  37  CFR  304.10. 

The  change  in  the  cost  of  living  as 
determined  by  the  Consiuner  Price 
Index  (all  consimiers,  all  items)  during 
the  period  from  the  most  recent  Index 
published  prior  to  December  1, 1992  to 
the  most  recent  Index  published  prior  to 
December  1, 1993  was  2.6%  (1992's 
figure  was  142.0;  1993's  figure  was 
145.7,  based  on  1982-1984  equalling 
100).  Rounding  off  to  the  nearest  dollar, 
the  Tribunal  annoimces  an  adjustment 
in  the  royalty  rate  to  apply  to  the  use  of 
musical  compositions  in  the  repertory  of 
ASCAP  and  BMI  of  $200,  each,  and  $47 
for  the  use  of  musical  compositions  in 
the  repertory  of  SESAC. 

List  of  Subjects  in  37  CFR  Part  304 

Copyrights,  Music,  Radio,  Television. 

PART  304— {AMENDED] 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  17  U.S.C  118  and  801  (1976). 

2.  37  CFR  304.5(c)  is  amended  by 
revising  paragraphs  (c)(1)  through  (c)(4). 

S  304.5    Ptrfonnanc*  of  musical 
compositions  by  public  broadcasting 
sntMes  licsnssd  to  coll6g«s  and 
universities. 


(4)  For  the  performance  of  any  other 
such  compositions:  SI. 

Dated:  November  22, 1993. 
Cindy  Dsub, 
Chairman. 

[FR  Doc.  93-29329  Filed  11-30-93;  8:45  am) 
BMJJNQ  CO0€  1410-OA-M 


(c)*  •  • 

(1)  For  all  such  compositions  in  the 
repertory  of  ASCAP  annually:  $200. 

(2)  For  all  such  compositions  in  the 
repertory  of  BMI  annually:  $200. 

(3)  For  all  such  compositions  in  the 
repertory  of  SESAC  annually:  $47. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  0E3906/R2019;  FRL-4648-e] 

RIN2070-AB78. 

Pesticide  Tolerance  for  DImethoate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  insecticide 
dimethoate  in  or  on  the  raw  agricultiual 
commodity  Brussels  sprouts.  This 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
insecticide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  1, 1993. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  niunber,  [PP  0E3906/ 
R2019],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
niimber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 

Eerson,  bring  copy  of  objections  and 
earing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(7505W),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
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6th  Floor.  Crystal  Station  •!.  2800 
Jefferson  Davis  Hwy.,  Arlington.  VA 

22202.  (703)-308-8783. 
SUPPLEMENTARY  MFOmiATION:  In  the 
Federal  Register  of  September  1. 1993 
(58  FR  46148).  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4],  New  Jersey  Agricultmal  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick.  NJ  08903. 
had  submitted  pesticide  petition  (PP) 
0E3906  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
California.  The  petition  requested  that 
the  Administrator,  piirsuant  to  section 
408(a}  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  346a(e)), 
propose  the  establishment  of  a  tolerance 
for  residues  of  the  pesticide  dimethoate 
(0,0-dimethyl  S-(N- 
methylcarbamoylmethyl) 
phosphorodithioate)  including  its 
ox>'gen  analog  (0,0-dimethyl  S^N- 
methylcarbamoylmethyl) 
phosphorothioate)  in  or  on  the  raw 
agricultural  commodity  Brussels  sprouts 
at  5.0  parts  per  million  (ppm).  The 
petitioner  proposed  that  this  use  of 
dimethoate  be  limited  to  California 
based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
regisL'^ation  should  contact  the  Ageiicy's 
registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  me  proposed 
rule. 

The  data  submitted  in  the  petiticm 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  afiectad  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accomptanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 


requested,  the  objections  must  include  a 
statement  of  the  £actual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  cxmtentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 

has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
.554,  94  StaL  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  firom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (48 
FR  24950). 

List  of  Sid>jectB  in  40  C3=R  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  4, 1993. 

Susan  H.  Wayiand. 

Acting  Dinctor.  Office  ofPsebcide  Progmnu. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  US.C  346a  and  371. 

2.  In  §  180.204,  by  amending 
paragraph  (b)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
following  commodity,  to  read  as 
follows: 

1180.204    Dtonethoeta,  including  Ms  oxygen 
analog;  tolf  ncas  for  r— idu— . 


ConvTKxfity 


Parts  per 
mtton 


Bnjssats  sprouts 


5.0 


(b)- 


(FR  Doc  93-29017  FUed  11-30-93;  8:4S  am| 
sauNQCooE  6sao-so-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PMM  Docket  Na  93-195;  RII-B274] 

Radio  Broadcastinfl  Servicer,  Los 
Molinos,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  alloU  FM 
Channel  269A  to  Los  Molinos, 
CaUfomia,  as  that  commimity's  first 
local  aural  transmission  service,  in 
response  to  a  petition  for  rule  making 
filed  by  Brett  E.  Miller.  See  58  FR 
39493,  July  23, 1993.  Coordinates  used 
for  Channel  269A  at  Los  Molinos  are 
40-01-12  and  122-05-42.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Efiiactive  January  10. 1994.  The 
window  period  for  filing  applications 
on  Channel  269A  at  Los  Molinos, 
California,  will  open  on  January  11. 
1994,  and  close  on  February  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process  for 
Channel  269A  at  Los  Molinos, 
California,  should  be  addressed  to  the 
Audio  Services  Division,  FM  Branch. 
Mass  Media  Bureau.  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  Na  93-195, 
adopted  November  1, 1993,  and  released 
November  26, 1993.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (room  239),  1919  M  Street  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street  NW.,  suite  140.  Washington.  DC 
20037. 

List  of  Stibjects  io  47  CFR  Part  73 

Radio  broadcasting. 


63296  Federal  Register  /  Vol.  58,  No.  229  /  Wednesday.  December  1.  1993  /  Rules  and  Regulations 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMEN0E01 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

173.202    [AiMndMq 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Los  Molinos, 
Channel  269A. 

Federal  Communications  Commission. 
Victoria  M.  McCauky. 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  93-29395  Filed  11-30-93;  8:45  am] 
MLUNO  CODE  I71>-01-M 


47  CFR  Part  73 

[MM  Doclwt  Na  93-223;  RM-8294] 

Radio  Broadcastli>g  Servicas;  Indian 
River  Shoraa,  FL 

AGENCY:  Federal  Commxinications 

Commission. 

ACnON:  Final  rule. 

StAMMARY:  This  document  allots  Channel 
246A  to  Indian  River  Shores,  Florida,  as 
that  community's  first  local  aural 
transmission  service,  at  the  request  of 
deHaro  Commimications.  Inc.  See  58  FR 
42713,  August  11, 1993.  Channel  246A 
can  be  allotted  to  Indian  River  Shores  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  a  site  restriction. 
The  coordinates  for  Channel  246A  at 
Indian  River  Shores  are  North  Latitude 
27-41-10  and  West  Longitude  80-22- 
10.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  10, 1994.  The 
window  period  for  filing  applications 
for  Channel  246A  at  Indian  River 
Shores,  Florida,  Mrill  open  on  January 
11, 1994,  and  close  on  February  10, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-223, 
adopted  November  1, 1993,  and  released 
November  16, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piuchased 


from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800. 1919  M 
Street  NW.,  room  246,  or  2100  M  Street 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

173.202    [AinwKtodl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Indian  River  Shores,  Channel 
246A. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  93-29396  Filed  11-30-93;  8:45  am) 
aUJNQ  COOC  I7ia-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-137;  RM-8227] 

Radio  Broadcasting  Services; 
Hastings.  NE 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Allen's  of  H&t»tings  Radio, 
allots  Channel  233C2  to  Hastings, 
Nebraska,  as  its  second  local  FM 
service.  See  58  FR  32340.  June  9, 1993. 
Channel  233C2  can  be  allotted  to 
Hastings  in  compliance  vn\h  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.4  kilometers  (4.0  miles) 
northwest,  at  coordinates  North  Latitude 
40-38-23  and  West  Longitude  98-25- 
25.  to  avoid  a  short-spacing  to  Station 
KJCK-FM,  Channel  233C1.  Junction 
City,  Kansas.  The  proposal  must  also 
conform  with  the  technical 
requirements  of  Section  73.1030(c)(1)- 
(5)  of  the  Commission's  Rules  regarding 
protection  to  the  Commission's 
monitoring  station  at  Grand  Island, 
Nebraska.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  January  10, 1994.  The 
window  period  for  filing  applications 
will  open  on  January  11, 1994,  and  close 
on  February  10, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Leshe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-137, 
adopted  November  1. 1993,  and  released 
November  26. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  (202)  857-3800.  2100  M  Street 
NW.,  suite  140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

{73.202    [Amwtdwf] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  adding  Channel  233C2  at  Hastings. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  93-29397  Filed  11-30-93;  8:45  am] 

BHJJNQ  CODE  «71»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

[Docket  No.  T84-01;  Notice  32] 

RIN  2127-AE93 

Final  Usting  of  High  Theft  Lines  for 
1994  Model  Year;  Motor  Vehicle  Theft 
Prevention  Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  reports  the 
results  of  NHTSA's  determinations  of 
high  theft  car  Unes  that  are  subject  to 
the  parts  marking  requirements  of  the 
motor  vehicle  theft  prevention  standard, 
and  of  high  theft  car  lines  that  are 
exempted  from  parts  marking,  for  Model 
Year  1994.  This  action  is  pursuant  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act,  which  provides  that 
NHTSA  select  high  theft  lines,  with  the 
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agreement  of  the  manufacturer,  if 
possible.  This  final  listing  is  intended  to 
inform  the  public,  particularly  law 
enforcement  groups,  of  the  car  lines  that 
are  subject  to  the  parts  marking 
requirements  of  the  theft  prevention 
standard  for  Model  Year  1994. 
EFFECTIVE  DATE:  The  amendment  made 
by  this  final  rule  is  effective  December 
1.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Motor  Vehicle  Theft  Prevention 
Standard.  49  CFR  part  541.  sets  forth 
requirements  for  inscribing  or  affixing 
identification  numbers  onto  covered 
original  equipment  major  parts,  and  the 
replacement  parts  for  those  original 
equipment  parts,  on  all  vehicles  in  Unes 
selected  as  high  theft  lines. 

Section  603(a)(2)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  2023(a)(2))  (hereinafter  "the  Cost 
Savings  Act")  specifies  that  NHTSA 
shall  select  the  high  theft  lines,  with  the 
agreement  of  the  manufacturer,  if 
possible.  Section  603(d)  of  the  Cost 
Savings  Act  (15  U.S.C.  2023(d)) 
provides  that  once  a  line  has  been 
designated  as  a  high  theft  line,  it 
remains  subject  to  the  theft  prevention 
standard  unless  that  line  is  exempted 
under  section  605  of  the  Cost  Savings 
Act  (15  U.S.C.  2025).  Section  605 
provides  that  a  manufacturer  may 
petition  to  have  a  high  theft  line 
exempted  from  the  requirements  of  part 
541,  if  the  line  is  equipped  as  standard 
equipment  with  an  antitheft  device.  The 
exemption  is  granted  if  NHTSA 
determines  that  the  antitheft  device  is 
likely  to  be  as  effective  as  compliance 
with  part  541  in  reducing  and  deterring 
motor  vehicle  thefts. 

The  agency  annually  publishes  the 
names  of  the  Unes  which  were 
previously  listed  as  high  theft  lines  and 
of  the  lines  which  are  being  listed  for 
the  first  time  and  will  be  subject  to  the 
theft  prevention  standard  beginning 
with  Model  Year  1994.  It  also  identifies 
those  car  lines  that  are  exempted  from 
the  theft  prevention  standard  for  the 
1994  model  year  because  of  standard 
equipment  antitheft  devices. 

For  Model  Year  1994.  the  agency 
selected  seven  new  car  lines,  in 
accordance  with  procedures  pubhshed 
in  49  CFR  part  542,  as  likely  to  be  high 
theft  lines.  The  newly  selected  lines  are: 
The  Dodge  Colt.  Dodge  Shadow.  Eagle 
Summit,  Plymouth  Colt,  and  Plymouth 
Sundance,  Mitsubishi  Mirage,  and 
Subaru  Legacy.  In  addition  to  these 


seven  lines,  the  list  of  high  theft  lines 
includes  all  those  lines  that  were 
selected  as  high  theft  lines  and  listed  for 
prior  model  years. 

The  list  of  exempted  lines  includes 
six  high  theft  lines  exempted  by  the 
agency,  beginning  in  Model  Year  1994, 
ft-om  the  parts  marking  requirements  of 
part  541.  Four  of  these  car  lines  are 
exempted  in  full  from  part  541,  and  two 
are  exempted  in  part,  with  the 
manufacturer  required  to  mark  only  the 
engines  and  transmissions  of  these 
vehicles.  The  four  car  lines  exempted  in 
full  are  the  Mazda  Amati  800  and  1000. 
the  Saab  900.  and  the  Volkswagen  Jetta 
in.  The  two  car  lines  exempted  in  part 
are  both  General  Motors  lines:  The 
Cadillac  Eldorado,  and  Cadillac  Seville. 
One  car  line,  the  General  Motors 
Cadillac  Sixty  Special,  previously 
exempted  in  part  fi^m  parts  marking, 
has  been  renamed  for  Model  year  1994 
as  the  Cadillac  Concours.  The  updated 
list  reflects  this  name  change. 

Lastly,  in  this  final  rule,  me  agency 
removes  from  appendix  A  the  Reliant 
SSl,  and  removes  from  appendix  A-I 
the  Volvo  480ES.  NHTSA  removes  these 
two  lines  because,  although  the 
manufacturer  of  each  line  informed 
NHTSA  of  its  intent  to  introduce  its  line 
into  commerce  in  the  United  States, 
neither  the  SSl  nor  the  480ES  have  been 
introduced  in  the  United  States.  Reliant 
intended  to  introduce  the  SSl  in  Model 
Year  1987.  and  Volvo  intended  to 
introduce  the  480ES  in  Model  Year 
1988.  If  the  manufacturer  of  either  line 
should  introduce  its  Une  into  the  United 
States,  the  Hne  will  be  added  to  its 
respective  list. 

Notice  and  Comment;  Effective  Date 

The  car  lines  listed  as  being  subject  to 
the  parts  marking  standard  have 
previously  been  selected  as  high  theft 
lines  in  accordance  with  the  procedures 
of  49  CFR  part  542  and  section  603  of 
the  Cost  Savings  Act.  Under  these 
procedures,  manufacturers  evaluate  new 
car  lines  to  conclude  whether  those  new 
lines  are  likely  to  be  high  theft  lines. 
Manufacturers  submit  these  evaluations 
and  conclusions  to  the  agency,  which 
makes  an  independent  evaluation,  and, 
on  a  preliminary  basis,  determines 
whether  the  new  line  should  be  subject 
to  parts  marking.  NHTSA  informs  the 
manufacturer  in  writing  of  its     , 
evaluations  and  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them.  The  manufacturer  may  request  the 
agency  to  reconsider  these  preliminary 
determinations.  Within  60  days  of  the 
receipt  of  the  request,  NHTSA  makes  its 
final  determination.  NHTSA  informs  the 
manufacturer  by  letter  of  these 


determinations  and  its  response  to  the 
request  for  reconsideration.  If  there  is  no 
request  for  reconsideration,  the  agency's 
determination  becomes  final  45  days 
after  sending  the  letter  with  the 
preliminary  determination.  Each  of  the 
new  car  lines  on  the  high  theft  list  is  the 
subject  of  a  prior  final  determination. 

Similary,  the  car  lines  listed  as  being 
exempt  from  the  standard  have 
previously  been  exempted  in 
accordance  with  the  procedures  of  49 
CFR  part  543  and  section  605  of  the  Cost 
Savings  Act. 

Therefore.  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  these  listings  are 
unnecessary.  Further,  public  comment 
on  the  listings  of  selections  and 
exemptions  is  not  contemplated  by  title 
VI.  and  is  unnecessary  since  the 
selections  and  exemptions  have 
previously  been  made  in  accordance 
with  the  statutory  criteria  and 
procedure. 

For  the  same  reasons,  since  this 
revised  Usting  only  informs  the  pubUc 
of  previous  agency  actions  and  does  not 
impose  any  additional  obUgations  on 
any  party.  NHTSA  finds  for  good  cause 
that  the  amendment  made  by  this  notice 
should  be  effective  as  soon  as  it  is 
published  in  the  Federal  Register. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  The  agency  has  also 
considered  this  notice  under  Executive 
Order  12866.  As  already  noted,  the 
selections  in  this  final  rule  have 
previously  been  made  in  accordance 
with  the  provisions  of  the  Cost  Savings 
Act,  and  the  manufacturers  of  the 
selected  lines  have  already  been 
informed  that  those  lines  are  subject  to 
the  requirements  of  part  541  for  Model 
Year  1994.  Further,  this  listing  does  not 
actually  exempt  lines  from  the 
requirements  of  part  541;  it  only  informs 
the  general  public  of  all  such  previously 
granted  exemptions.  Since  the  only 
purpose  of  this  final  listing  is  to  inform 
the  public  a/  prior  agency  action  for 
Model  Year  1994,  a  full  regulatory 
evaluation  has  not  been  prepared. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  listing  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  above,  the  effect  of  this  final  rule 
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is  simply  to  inform  the  public  of  those 
lines  that  are  subject  to  the  requirements 
of  part  541  for  Model  Year  1994.  The 
agency  believes  that  listing  of  this 
information  will  not  have  any  economic 
impact  on  small  entities. 

3.  Environmental  Impacts 

b)  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
agency  has  considered  the 
environmental  impacts  of  this  rule,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Civil  Justice  Reform 

Thfs  final  rule  does  not  have  a 
retroactive  effect  and  it  does  not 
preempt  any  State  law.  Section  613  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  2030)  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act  (15  U.S.C.  2004).  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

PART  541— {AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  541  is  amended  as  follows: 

1.  The  authority  citation  for  part  541 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2021-2024  and  2026; 
delegation  of  authority  at  49  CFR  1.50. 

2.  In  part  541,  appendix  A,  appendix 
A-I,  and  appendix  A-n  are  revised  to 
read  as  follows: 

Appendix  A.— Lines  Subject  to  the 
Requirements  of  This  Standard 


APPENDIX  A.— Lines  Subject  to  the 
REQUIREMENTS  OF  THIS  STAND- 
ARD—Continued 


Manufacturer 

Alfa  Romeo  

BMW  

Chrysler 


Subject  Hne 


Milano  161. 
Fiat  164. 
3  Car  Line. 

5  Car  Line. 

6  Car  Line. 
Chrysler  Executive 

SedanAJmousine. 


APPENDIX  A.— Lines  Subject  to  the 
REQUIREMENTS  OF  THIS  STAND- 
ARD—Continued 


Manutecturer 

Subject  line 

Manufacturer 

Subject  Rne 

Chrysler  Fifth  Ave- 

Mercedes-Benz   

190  D. 

nue/Newport. 

190  E. 

Chrysler  Laser. 

' 

250  D-T. 

Chrysler  LeBaron/ 

260  E. 

Tovwi  &  Country. 

300  SDL. 

Chrysler  LeBaron 

300  SE. 

QTS. 

300  SEC/500  SEC. 

Chrysler's  TC. 

300  SEU500  SEL. 

Chrysler  New  Yorker 

300  TD. 

Fifth  Avenue. 

420  SEL. 

Dodge  Aries. 

560  SEC. 

Dodge  Colt.* 

560  SEL. 

Dodge  Daytona. 

SfiO  SL 

Dodge  Diplomat 
Dodge  Lancer. 

MHsubishI  

Cordia. 

Dodge  Shadow.  1 

Tredla. 

Dodge  600. 

Edlpse. 

Dodge  Stealth. 

3000GT. 

Eagle  Summit.' 

Mirage.' 

Eagle  Talon. 
Plymouth  Caravelle. 
Plymouth  Colt.i 
Plymouth  Laser. 

Peugeot 

405. 

Porsche  

924S. 

Subaru 

XT. 

SVX. 

Plymouth  Gran  Fury. 

Legacy.' 

Plymouth  Reliant. 

Toyota  

Camry. 

Plymouth  Sundance.' 

Cettca. 

Consulier 

Consulier  GTP. 

Corolla/CoroUa  Sport. 

Ferrari 

Mondial  8. 

MR2. 

308. 

Stariet 

328. 

Volkswagen 

Audi  Ouattro. 

Ford 

Ford  Mustang. 

Volkswagen  Cabrio- 
let. 

Ford  Thunderbird. 

Ford  Probe. 

Volkswagen  Rabbit. 

Mercury  Capri. 

Volkswagen  Scirocco. 

Mercury  Cougar. 
1  irvoln  Continental 

Volkswagen  Corrado. 

LirKdn  Mark. 

'Car  lines  added 

beginning  Model  Year 

Lincoln  Town  Car. 

1994. 

Merkur  Scorpio. 

Merkur  XR4Ti. 

APPENDIX  A-L— High  Theft  Lines 

General  Motors  

Buick  Electra. 
Buick  Reatta. 
Buk:k  Regal. 
Buick  Riviera. 

With  Antitheft  Devices  That  Are 

ExEMFFED    From    the    Require- 

ments OF  This  Standard  Pursu- 

Chevrolet Nova. 

ant  TO  49  CFR  Part  543 

Chevrolet  Lumina. 
Chevrolet  Monte 

Carto. 
Oklsmobile  Cutlass 

Manufacturer 

Exempted  lines 

Austin  Rover  

Sterling. 

Supreme. 
Oldsmobile  Toronado. 

BMW  

7  Car  Line. 

8  Car  Line. 

Pontiac  Fiero. 
Ponttac  Grand  Prix. 

Chrysler 

Chrysler  Conquest 
Impenal. 

Geo  Prizm. 

General  Motors  

Cadillac  Ailante. 

Geo  Storm. 

Chevrolet  Corvette. 

Saturn  Sports  Coupe. 

Impulse. 

Stykis. 

XJ. 

Honda  

Acura  NS-X. 

Isuzu 

Acura  Legend. 

Jaguar -.. 

Isuzu 

Acura  Vigor. 
Impulse  (MYs  1987- 

* 

XJ-6. 
XJ-40. 

1991). 

Elan. 
Biturbo. 

Mazda  

929. 

LUIUS    

Maserati  

RX-7. 

Quattroporte. 
228 

• 

Amati  800'. 
Amati  1000'. 

Mazda  

GLC. 
626. 

Mercedes-Benz 

124  Car  Line,  consist- 

ing of  the  foHowing 

MX-6 

models:  300  E.  400 

MX-5Miata. 

E,500E,  300D. 

MX-3. 

300  TE.  300  CE. 
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Appendix  a-I.— High  Theft  Lines 
With  Antttheft  Devices  That  Are 
Exempted  From  the  Require- 
ments OF  This  Standard  Pursu- 
ant TO  49  CFR  Part  543— Contin- 
ued 


Vanufacturer 

Exempted  lines 

129CarLJne,  consist- 

ing of  the  following 

models:  300  SL, 

500  SL.  600  SL. 

Mits 

uWshI 

Gaiant 

Starion. 

Diamante. 

Nist 

«n  

Maxima. 

300  ZX. 

Infiniti  M30. 

Infiniti  045. 

Infiniti  J30. 

Port 

»he 

911 

928. 

968. 

Saa 

) 

900^ 

9000. 

Tow 

)ta  

Supra. 
Cressida. 

Lexus  LS400. 

Lexus  ES250. 

Lexus  SC300. 

Lexus  SC400. 

Volk 

swaoan  

Audi  5000S 

1 

Audi  100. 

Audi  200. 

Jetta  III.1 

^Car  lines  added  beginning  Model  Year 
1994. 

APPENDIX  A-lh— High  Theft  Unes 
With  Antttheft  Devices  That  Are 
Exempted  in  Part  From  The 
Parts-Marking  Requirements  of 
This  Standard  Pursuant  to  49 
CFR  Part  543 

Manufacturer-General  Motors 


Exempted  lines 


Chevrolet  Camaro 

Pontiac  Rrel)ird 

Cadillac  Concourse  .. 
Cadillac  Eldorado  <  ... 

Cadillac  DeVille 

Cadillac  Seville  1  

Oldsmobile  98 

Buick  Park  Avenue  ... 
Ponliac  Bonneville  .... 

BuickLeSabre  

Oldsmobile  88  Royale 


Parts  marked 


Er>gine, 
Engine. 
Engine, 
Engine, 
Engine. 
Engine, 
Engine, 
Engine, 
Engine, 
Engine, 
Engine, 


Transmission. 
Transmisston. 
Transmisston. 
Transmisston. 
Transmission. 
Transmission. 
Transmission. 
Transmission. 
Transmisston. 
Transmisston. 
Transmission. 


'Car  Unes  added  beginning  Model  Year 
1994 

..'J'?''v.''"*  ***  f^fifo^  the  Reetwood  In 
Model  Year  1992  and  the  Sixty  Special  in 
Model  Year  1993.  -k— 

Issued  on:  November  23, 1993. 
Howard  M.  SmoUdn, 

Execu  tive  Director. 

[FR  Doc.  93-29223  FUed  11-30-93;  8:45  am] 
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49  CFR  Pari  544 
[DocfcM  Na  91-53;  Notice  4] 
RIN  2127-AE87 

Insurer  Reporting  Requirements;  List 
of  Insurers  Required  To  File  Reports 

AGENCY:  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  In  this  final  rule,  NHTSA 
publishes  an  updated  listing  of  those 
motor  vehicle  insurers  that  are  required 
under  section  615  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  to  file 
an  annual  report  with  NHTSA.  Lists  of 
the  insurers  appear  as  appendices  to 
agency  regulations  on  insurer  reporting 
requirements.  Listed  insurers  must 
report  each  year  unless  and  until  they 
are  exempted  from  reporting  by  the 
removal  of  their  names  from  the  listing. 
DATES:  Effective  Date:  The  final  rule  on 
this  subject  is  effective  December  1, 
1993. 

Reporting  Dates:  Previously  listed 
insiu^rs  whose  names  are  not  removed 
by  this  final  rule  were  required  to 
submit  their  reports  for  calendar  year 
1991  by  October  25. 1993.  Previously 
listed  insurers  whose  names  are 
removed  by  this  notice  need  not  submit 
reports  for  that  year.  Insurers  newly 
listed  in  this  final  rule  must  submit 
their  reports  for  that  year  on  or  before 
January  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Barbara  A.  (kay.  Office  of  Market 
IncenUves.  NHTSA.  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  nimiber  Is  (202)  366-1740. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  615  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (the 
Act)  (15  U.S.C.  2032)  requires  certain 
motor  vehicle  insurers  to  file  an  annual 
report  with  NHTSA  imless  the  agency 
exempts  the  insurer  from  filing  such 
reports.  The  reports  include  Information 
about  thefts  and  recoveries  of  motor 
vehicles,  the  insiuers  to  establish 
premiums  for  comprehensive  coverage, 
the  actions  taken  to  insurers  to  reduce 
such  premiiuns.  and  the  actions  taken 
by  insurers  to  reduce  or  deter  theft. 
Under  the  Act.  the  following  insurers 
are  subject  to  the  reporting 
requirements:  (1)  Those  issuers  of  motor 
vehicle  insurance  poUdes  whose 
premiums  account  for  one  percent  or 
more  of  the  total  premiums  of  motor 
vehicle  insurance  issued  in  the  United 
States;  (2)  those  issuers  of  motor  vehicle 
insiuance  policies  whose  premiums 


account  for  ten  percent  or  more  of  total 
premiums  written  within  any  one  State; 
and  (3)  rental  or  leasing  companies  with 
a  fleet  of  20  or  more  vehicles  not 
covered  by  theft  insurance  policies 
issued  by  insurers  of  motor  vehicles, 
other  than  any  governmental  entity.  As 
discussed  in  the  following  sections,  the 
agency  may.  by  regulation,  exempt 
certain  insurers  from  the  reporting 
requirements. 

A.  Insurers  of  Passenger  Motor  Vehicles 

Although  issuers  of  motor  vehicle 
insurance  policies  are  subject  to 
reporting  requirements,  section 
615(a)(5)  provides  that  the  agency  shall 
exempt  small  insurers  from  3ie 
reporting  requirements  if  NHTSA  finds 
that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  collected 
and  compiled  in  the  reports,  either 
nationally  or  on  a  State-by-State  basis. 
The  term  "small  insurer"  is  defined  in 
section  615(a)(5)(C)  as  an  insurer  whose 
premiums  account  for  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insiu^rs  within  the  United  States. 
"Hiat  section  also  stimulates  that  if  an 
insurer  satisfies  this  definition  of  a 
"small  insurer,"  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  forms  of  motor  vehicle  insurance 
issued  by  insiu«rs  within  a  particular 
State,  such  an  insurer  must  report  the 
required  information  about  its 
operations  in  that  State. 

As  described  in  the  final  rule 
establishing  the  requirement  for  insurer 
reports  (52  FR  59.  January  2. 1987). 
appendix  A  Usts  companies  which  must 
report  based  on  the  fact  that  each 
insurer  had  at  least  one  percent  of  the 
national  market  for  motor  vehicle 
insurance  premiums.  Appendix  B  Usts 
those  insurers  that  are  required  to  report 
for  particular  states  because  each 
insurer  had  a  10  percent  or  greater 
market  share  of  motor  vehicle  premiums 
in  those  States.  In  the  January  2. 1987 
notice,  the  agency  stated  that  these 
appendices  will  be  updated  annually.  It 
has  been  NHTSA's  practice  to  update 
the  appendices  based  on  date 
voluntarily  provided  by  insurance 
companies  to  A.  M.  Best,  and  made 
available  to  the  agency  each  spring.  The 
agency  uses  the  data  to  determine  the 
insurers'  market  shares  nationally  and 
in  each  state. 

B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition  to  companies  that  issue 
insurance  policies,  the  term  "insurers'" 
is  defined  in  section  615  of  the  Act  to 
include  certain  self-insurers,  i.e..  any 
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person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  lease  and  which 
are  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  passenger 
motor  vehicles.  (Section  615(a)(3)). 
Section  615(a)(4]  of  the  Act  authorizes 
the  agency  to  exempt  an  insurer  from 
submitting  the  reports,  if  the  agency 
determines  that: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer,  and 

(2)  The  insuLrer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  title  VI. 

In  a  final  rule  dated  Jime  22. 1990  (55 
FR  25606),  the  agency  in  effect  granted 
a  class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles. 
The  agency  issued  this  exemption 
because  it  believed  that  reports  from  the 
largest  rental  and  leasing  companies 
would  provide  the  agency  witn  a 
representative  sampling  of  the  theft 
experience  of  rental  and  leasing 
companies.  NHTSA  concluded  that 
reports  by  the  many  smaller  rental  and 
leasing  companies  do  not  significantly 
contribute  to  carrying  out  title  VI,  and 
that  exempting  such  companies  will 
relieve  an  unnecessary  burden  on  the 
vast  majority  of  the  companies 
potentially  subject  to  the  reporting 
requirements.  As  a  result  of  the  June 
1990  final  rule,  a  new  appendix  C. 
which  consists  of  an  annually  updated 
listing  of  the  rental  and  leasing 
companies  that  are  subject  to  the 
reporting  requirements  in  part  544.  was 
added.  It  has  been  NHTSA's  practice  to 
update  appendix  C  based  primarily  on 
information  contained  in  the 
publications  Automotive  Fleet  Magazine 
and  Travel  Business  Travel  News. 

Notice  of  Proposed  Rulemaking 

On  April  20, 1993,  NHTSA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  to  update  the  list  of  insurers  in 
appendices  A,  B,  and  C.  required  to  file 
reports.  (See  58  FR  21277). 

Based  on  1991  calendar  year  A.M. 
Best  data  for  market  shares,  NHTSA 
proposed  that  19  companies  be  included 
in  Appendix  A.  NHTSA  proposed  that 
one  company,  Hanover  Insurance 
Companies,  that  was  included  in  the 
previous  final  rule  (See  57  FR  23535; 
Jime  4, 1992]  be  removed,  and  proposed 
that  two  companies  not  previously 
listed  in  appendix  A,  Motors  Insurance 
Group  of  Companies  and  Zurich 
Insurance  Group,  be  added.  In  addition, 
a  company  that  was  previously  included 
in  appendix  A  as  Hartford  Insurance 
Group,  changed  its  name  to  ITT 


Hartford  Insurance  Group.  The  agency 
proposed  to  amend  appradix  A  to 
reflect  this  name  change. 

Based  on  the  1991  (^endar  year  A.M. 
Best  data  for  market  shares,  NHTSA 
proposed  that  appendix  B  be  amended 
to  include  11  companies.  Ten  of  the 
companies  would  report  on  their 
activities  in  one  state,  and  one  company 
would  report  on  their  activities  in  one 
state,  and  one  company  would  report  on 
its  activities  in  two  states.  NHTSA 
proposed  removal  of  Indiana  Farm 
Bureau  Group,  which  had  previously 
reported  on  its  activities  in  the  State  of 
Indiana,  and  proposed  the  addition  of 
Arbella  Mutual  Insurance,  to  report  on 
its  activities  in  the  State  of 
Massachusetts,  and  Commerce  Group, 
Inc.  to  report  on  its  activities  in  the  state 
of  Massachusetts. 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Travel  Trade 
Business  Travel  News  for  1989,  NHTSA 
proposed  that  one  rental  and  leasing 
company.  Rental  Concepts,  Inc.,  be 
removed  from  appendix  C.  Based  on 
information  provided  by  that  company, 
NHTSA  also  proposed  that  Wheels.  Inc. 
be  removed  from  appendix  C  The 
agency  also  proposed  that  four 
additional  rental  and  leasing  companies, 
ARI,  Inc..  Enterprise  Rent-A-Car,  LMV 
Leasing,  and  U.S.  Fleet  Leasing,  be 
included  in  appendix  C 

Public  Comments  and  Final 
Determination 

In  response  to  the  NPRM,  the  agency 
receiveo  comments  6om  seven 
commenters.  All  seven  commenters 
were  companies  listed  in  the  April  1993 
NPRM.  Each  commenter  questioned  the 
appropriateness  of  its  inclusion  in  one 
of  the  appendices. 

Motors  Insurance  Group  of 
Companies  (MIC)  wrote  to  request  that 
it  not  be  included  in  appendix  A.  As 
earlier  stated,  NHTSA's  proposal  to 
include  MIC  was  based  on  market  share 
data  provided  by  A.M.  Best.  MIC  wrote 
that  A.M.  Best  had  erroneously 
indicated  that,  in  1991.  MIC  wrote  $1.5 
billion  in  auto  premium  insurance.  MIC 
explained  that  it  had  written  $1.2 
billion  in  all  types  of  insurance 
(including  fire,  home,  worker's 
compensation,  motor  vehicle,  etc.)  in 
1991.  out  of  which  motor  vehicle 
coverage  was  only  about  47  percent,  or 
less  than  $600  million.  The  agency 
notes  that  $600  million  is  less  than  one 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States  in 
1991.  With  its  comments,  MIC  included 
a  letter  from  A.M.  Best,  which 
acknowledged  Best  "could  have  done  a 
better  job"  in  reporting  MIC's  data  than 


to  include  many  types  of  MICs 
warranty  insurance  into  a  broad 
classification  named  "auto  warranty." 

MIC's  comment  has  cast  doubt  on  the 
reliabiUty  of  the  A.M.  Best  data  that 
NHTSA  used  to  propose  to  include  MIC 
as  an  insurer.  The  agency  determines 
that  the  approximately  $600  million  that 
MIC  has  issued  in  motor  vehicle 
insurance  for  1991  is  less  than  one 
percent  of  total  U.S.  premiums  for  all 
forms  of  motor  vehicle  insurance  for 
1991.  Since,  for  these  reasons,  MIC  does 
not  meet  the  criteria  for  inclusion, 
NHTSA  determines  that  MIC  should  not 
be  added  to  appendix  A. 

Zurich  Insiirance  Group  also  wrote  to 
request  that  it  not  be  included  in 
appendix  A.  As  a  rationale,  Zurich 
provided  data  showing  that  it  held  only 
.97  percent  of  total  U.S.  premiimis  for 
motor  vehicle  insurance  for  1991.  The 
agency  agrees  with  Zurich  that  .97 
percent  is  less  than  the  minimum 
criterion  of  one  percent  of  the  national 
market  share.  Since  Zurich  does  not 
meet  the  minimum  criterion  for 
inclusion,  NHTSA  determines  that 
Zurich  Insurance  Group  should  not  be 
added  to  appendix  A. 

Five  other  commenters,  GE  Capital 
Fleet  Services,  Enterprise  Rent-A-Car 
Company,  PHH  Fleet  America 
Corporation,  U.S.  Fleet  Leasing,  Inc.  and 
Associates  Leasing,  Inc.  asked  to  be 
excluded  from  appendix  C  because  they 
did  not  self-insure  at  least  50,000 
vehicles  in  their  rental  and/or  leasing 
fleets.  GE  reported  that  LMV  Leasing 
and  McCullagh  Leasing  were  purchased 
by  and  merged  into  Gelco  Corporation. 
LMV  and  McCullagh  were  proposed  in 
the  April  1993  NPRM  for  inclusion  in 
appendix  C.  Gelco  Corporation  (which 
does  business  as  GE  Capital  Fleet 
Services)  requested  that  GE  Capital  Fleet 
Services.  McCullagh,  and  LMV,  be 
exempted  from  inclusion  in  appendix  C. 
GE  Capital  Fleet  Services  reported  that 
it  leases  approximately  259,000  vehicles 
but  self-insures  fewer  than  1,600. 

Enterprise  Rent-A-Car  Company,  and 
Associates  Leasing,  Inc.  each  stated  that 
when  it  offered  vehicles  for  rental  or 
lease,  it  included  as  a  condition  of  the 
lease  or  rental  agreement  that  the  lessor 
or  renter  provide  its  own  motor  vehicle 
insurance.  Thus,  Enterprise  reported 
that  it  self-insures  fewer  than  50,000 
vehicles.  Associates  reported  that  it  self- 
insiires  no  vehicles. 

In  its  comments,  PHH  Fleet  America 
stated  that  although  it  leases  or  manages 
over  300,000  vehicles,  it  self-insvues 
only  4,300  vehicles.  Similarly,  U.S. 
Fleet  Leasing,  Inc.  wrote  that  althovigh 
it  leases  and  manages  over  80,000 
vehicles,  it  self-insiires  fewer  than 
3,000. 
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Since  neither  G£  Capital  Fleet 
Services,  LMV  Leasing,  Inc.,  McCuUagh 
Leasing,  Inc.,  Associates  Leasing,  Lie, 
Enterprise  Rent-A-Car  Company,  PHH 
Fleet  America  Corporation.  nor'u.S. 
Fleet  Leasing,  Inc.  self-insures  more 
than  50,000  vehicles  in  its  rental  or 
leasing  fleet,  none  of  these  companies 
meet  the  criteria  the  agency  uses  to 
determine  that  an  insurer  should  be 
included  in  appendix  C.  Therefore,  the 
agency  determines  that  each  of  these 
companies  should  be  removed  from 
appendix  C  in  the  final  rule. 

In  the  NPRM,  ARI,  Inc.  was 
inadvertently  proposed  for  inclusion  in 
appendix  C.  Since  the  NPRM  listing  of 
ARI,  Inc.  was  an  error,  ARI,  Inc.  will  not 
be  listed  in  the  final  rule. 

After  reviewing  the  public  comments 
and,  as  discussed  above,  making 
appropriate  adjustments  to  appendices 
A,  B,  and  C.  NHTSA  determines  that 
each  of  the  17  insurers  Usted  in 
appendix  A,  each  of  the  11  insurers 
listed  in  appendix  B.  and  each  of  the  10 
insurers  listed  in  appendix  C,  are 
required  to  submit  an  insurer  report 
under  part  544.  Each  listed  insurer  must 
report  on  its  experiences  for  calendar 
year  1991.  and  set  forth  the  information 
required  by  49  CFR  part  544. 

EfSective  Date 

NHTSA  finds  for  good  cause  that  this 
rule  should  be  made  final  effective 
immediately  upon  publication  in  the 
Federal  Register,  instead  of  30  days 
thereafter.  Section  615  of  the  Cost 
Savings  Act  (15  U.S.C.  2032)  imposes  a 
statutory  duty  on  insurers  to  provide 
specified  information  in  aimual  reports 
to  NHTSA.  The  reports  must  be 
submitted  by  October  25  of  each  year, 
except  as  otherwise  specified  in. this 
notice.  This  deadline  makes  it 
imperative  that  this  regulation,  making 
changes  to  the  list  of  insurers  that  must 
submit  reports,  become  effective  as  soon 
as  possible. 

Regulatory  Impacts 

1.  Cost  and  Other  Impacts 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  not  "significant"  - 
within  the  meaning  of  the  Department 
of  Transportation  regulatory  policies 
and  procedures.  The  agency  has  also 
considered  this  notice  under  Executive 
Order  12866.  This  final  rule  implements 
the  agency's  policy  of  ensuring  that  all 
insiirance  companies  that  are  statutorily 
eligible  for  exemption  from  the  insurer 
reporting  requirements  are  in  fact 
exempted  from  those  requirements.  On 
the  other  hand,  those  companies  that  are 
not  statutorily  eligible  for  an  exemption 
are  expressly  required  to  file  reports. 


NHTSA  does  not  believe  that  this 
rule,  reflecting  more  current  data,  affects 
the  impacts  described  in  the  final 
regulatory  evaluation  prepared  for  part 
544.  Using  the  cost  estimates  in  the  final 
regulatory  evaluation  for  part  544.  the 
agency  estimates  that  it  will  cost  any 
company  that  is  added  to  appendix  A 
about  $50,000.  any  company  added  to 
appendix  B  about  $20,000.  and  any 
company  added  to  appendix  C  about 
$5,770.  In  this  final  rule.  NHTSA 
includes  one  fewer  company  of 
appendix  A,  adds  one  company  to 
appendix  B.  and  includes  six  fewer 
companies  in  appendix  C.  compared  to 
the  last  list  of  insurers  published  in  June 
1992. 

The  agency  therefore  estimates  that 
the  net  effect  of  this  final  rule  will  be 
a  cost  savings  to  insurers  as  a  group  of 
approximately  $64,620. 
•  As  noted  above,  a  full  regulatory 
evaluation  was  prepared  for  the  final 
rule  establishing  49  CFR  part  544. 
Interested  persons  may  wish  to  examine 
that  evaluation  in  connection  with  this 
rule.  Copies  of  that  evaluation  have 
been  placed  in  Docket  No.  T-86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA.  Docket  Section, 
room  5109.  400  Seventh  Street  SW.. 
Washington.  DC  20590,  or  by  calling  at 
(202)  366-4949. 

2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  This  collection  of 
information  has  been  assigned  OMB 
Control  Number  2127-0547  ("Insurer 
Reporting  Requirements")  and  has  been 
approved  for  use  through  October  31. 
1993.  NHTSA  has  requested  an 
extension  of  this  collection  of 
information.  NHTSA 's  request  is 
currently  under  consideration  at  OMB. 

3.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.)  I  certify  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rationale  for  the 
certification  is  that  none  of  the 
companies  on  appendices  A,  B  or  C 
would  be  construed  to  be  a  small  entity 
within  the  definition  of  the  RFA. 
Section  615(a)(5)(C)  of  the  Theft  Act 
defines  "small  insurer"  in  part  as  any 
insurer  whose  premiums  for  motor 
vehicle  insurance  account  for  less  than 


one  percent  of  the  total  premiums 
within  any  State,  account  for  less  than 
10  percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  State.  In  addition, 
the  agency  has  exempted,  by  rule,  all 
"self-insured  rental  and  leasing 
companies"  that  have  fleets  in  excess  of 
50.000  vehicles. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  docs  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

5.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  rule  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 

6.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Section  613  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act.  15  U.S.C.  2030.  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  Section  504  of  the 
Cost  Savings  Act,  15  U.S.C.  2004.  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  coiut. 

List  of  Subjects  in  49  CFR  Part  544 

Crime  insurance.  Insurance.  Insurance 
companies.  Motor  vehicles,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  544  is  amended  to  read  as 
follows: 

PART  544-{AMENDEDJ 

1.  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2032;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Appendix  A  to  part  544  is  revised 
to  read  as  follows: 

Appendix  A— Insuirers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State 
in  Which  They  Do  Business 

Aetna  Life  &  Casualty  Group 
Allstate  Insurance  Group 
American  Family  Group 
American  International  Group 
California  State  Auto  Association 
CNA  Insurance  Companies 
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Fanners  Insurance  Group 
Ceico  CoqjoratioQ  Group 
ITT  Hartford  Insurance  Group  {formerly 

Hartford  Insurance  Group) 
Liberty  Mutual  Group 
Nationwide  Group 
Progressive  Group 
Prudential  of  America  Group 
State  Farm  Group 
Travelers  Insurance  Group 
United  States  F  &  G  Group 
USAA  Group 

3.  Appendix  B  to  part  544  is  revised 
to  read  as  follows: 

Appendix  B  to  Part  544 — Issuers  of 
Motor  Vehicle  Insurance  Policies 
Subject  to  the  Reporting  Requirements 
Only  in  Designated  States 

Alfa  Insurance  Group  (Alabama) 

Arnica  Mutual  Insurance  Company  (Rhode 

Island) 
Arbella  Mutual  Insurance  (Massachusetts)  > 
Auto  Club  of  Michigan  Group  (Michigan) 
Commerce  Group,  Inc.  (Massachusetts) » 
Commercial  Union  Insurance  Companies 

(Maine) 
Concord  Group  Insurance  Companies 

(Vermont) 
Erie  Insurance  Group  (Pennsylvania) 
Kentucky  Fann  Bureau  Group  (Kentucky) 
Southern  Farm  Bureau  Casualty  Group 

(Arkansas.  Mississippi) 
Tennessee  Farmers  Companies  (Tennessee) 

>  Indicates  a  newly  listed  company  which 
must  file  a  report  beginning  with  the  report 
for  calendar  year  1991. 

4.  Appendix  C  to  part  544  is  revised 
to  read  as  follows: 

Appendix  C  to  Part  544 — Motor  Vehicle 
Rental  and  Leasing  Companies 
(Including  Licensees  and  Franchisees) 
Subject  to  the  Reporting  Requirements 
of  Part  544 

Alamo  Rent-A-Car,  Inc. 

American  International  Rent  A  Car  Corp./ 

ANSA 
Avis.  Inc. 

Budget  Rent-A-Car  Corporation 
Dollar  Rent-A-Car  Systems.  Inc. 
Hertz  Rent-A-Caf  Division  (subsidiary  of 

Hertz  Corporation) 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  Company 
Ryder  Truck  Rental,  Inc.  (both  rental  and 

leasing  operations) 
U-Haul  International,  Inc.  (subsidiary  of 

AMERCO) 

Issued  on:  November  23, 1993. 
Howard  M.  Smolkin, 
Executive  Director. 
IFR  Doc.  93-29224  Filed  11-30-93;  8:45  am) 
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49  CFR  Part  571 

(Docket  Na  91-18;  Notice  3] 

RIN  2127-AFOe 

Federal  Motor  Vehicle  Safety 
Standards;  Impact  Protection  for  the 
Driver  From  the  Steering  Control 
System 

agency:  National  Highway  TrafBc 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule;  response  to  petition 
for  reconsideration. 

summary:  NHTSA  published  a  final  rule 
in  May  1993  updating  a  reference  in  the 
safety  standard  that  provides  impact 
protection  for  the  driver  from  the 
steering  control  system.  NHTSA 
believed  that  this  change  would  simply 
clarify  how  the  test  block  would  be 
positioned  for  compliance  testing. 
However,  in  a  petition  for 
reconsideration,  Ford  Motor  Co.  (Ford) 
argued  that  it  needed  more  leadtime  to 
check  its  vehicles  to  see  if  this  change 
would  affect  compliance  of  its  vehicles 
with  the  safety  standard.  In  response  to 
this  petition,  this  rule  allows 
manufacturers  to  certify  vehicles 
manufactured  before  September  1, 1996, 
with  either  the  provisions  of  this 
standard  as  they  existed  before  the  May 
1993  amendment  or  the  provisions  set 
forth  in  the  May  1993  amendment. 
DATES:  Effective  Date:  This  rule  becomes 
effective  January  3, 1994. 

Petition  Deadline:  Any  petitions  for 
reconsideration  of  this  rule  must  be 
received  by  NHTSA  not  later  than 
January  3. 1994. 
ADDRESSES:  Any  petitions  for 
reconsideration  of  this  rule  should  refer 
to  the  docket  and  notice  number  shown 
in  the  heading  of  this  document  and  be 
submitted  to:  Administrator,  NHTSA, 
400  Seventh  Street  SW.,  Washington. 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clarke  B.  Harper,  Office  of  Vehicle 
Safety  Standards,  NHTSA,  400  Seventh 
Street  SW..  Washington,  DC  20590.  Mr. 
Harper  can  be  reached  by  telephone  at 
(202)  366-2264. 

SUPPLEMENTARY  INFORMATION:  Standard 
203,  Impact  Protection  for  the  Driver 
from  the  Steering  Control  System  (49 
CFR  571.203).  sets  forth  performance 
requirements  to  protect  die  driver  from 
steering  assembly-related  injuries  in  a 
crash.  More  specifically,  the  standard 
specifies  an  impact  test  in  which  a  block 
simulating  the  human  torso  strikes  the 
steering  assembly  at  15  miles  per  hour 
(mph).  The  force  measured  on  the 
steering  column  during  the  impact 
cannot  exceed  the  specified  limit. 


The  impact  test  in  Standard  203  was 
previously  conducted  in  accordance 
with  the  December  1965  version  of  the 
Society  of  Automotive  Engineers  (SAE) 
Recommended  Practice  J944.  During 
NHTSA's  compliance  testing,  problems 
arose  because  this  SAE  practice  did  not 
precisely  specify  the  positioning  of  the 
body  block  relative  to  the  steering  wheel 
rim.  To  alleviate  these  problems. 
NHTSA  proposed  on  June  6. 1991.  that 
Standard  203  be  updated  to  use  the  June 
1980  version  of  SAE  Recommended 
Practice  J944.  See  56  FR  26046. 

In  its  proposal,  NHTSA  noted  that  the 
updated  SAE  Recommended  Practice 
more  precisely  defines  the  positioning 
of  the  body  block  for  compliance 
testing.  NHTSA  believed  that  using  the 
newer  1980  version  of  SAE  J944  would 
resolve  the  problems  that  had  arisen  for 
the  agency  in  Standard  203  compliance 
testing.  However,  the  agency  noted  in 
the  proposal  that  following  the 
procedures  in  the  updated  SAE 
Recommended  Practice  could  align  the 
body  block  approximately  one-fourth  of 
an  inch  lower  than  would  be  the  case  if 
the  body  block  were  positioned  in 
accordance  with  the  older  version  of  the 
SAE  Recommended  Practice.  The 
agency  acknowledged  that  this  minor 
positioning  difference  might  cause  some 
vehicle  manufacturers  to  feel  obligated 
to  conduct  some  recertification  testing, 
to  be  certain  that  this  minor  positioning 
difference  did  not  result  in  formerly- 
complying  steering  systems  no  longer 
complying  with  the  standard. 
Accordingly,  NHTSA  asked 
manufacturers  to  comment  on  this 
possibility  and  on  the  likely  associated 
costs.  The  only  other  substantive 
difference  in  the  two  versions  of  SAE 
Recommended  Practice  J944  is  that  the 
newer  1980  version  permits  the  use  of 
any  instrumentation  capable  of 
recording  the  required  data,  while  the 
older  1965  version  requires  the  use  of  a 
specified  load  cell. 

The  commenters,  all  of  whom  were 
vehicle  manufactures,  supported  the 
proposal.  In  its  comment.  General 
Motors  specifically  stated  that  it 
"agree[sl  with  the  agency  that  a  W 
change  in  elevation  of  the  (body  block] 
would  be  unlikely  to  cause  the  failure 
of  a  previously  compliant  design." 
Volkswagen  commented  that  the 
incorporation  of  the  newer  1980  version 
of  the  SAE  Recommended  Practice  "is 
long  overdue."  Chrysler  commented 
that  it  concurred  with  the  agency's  view 
that  the  V*  inch  change  in  elevation  of 
the  body  block  should  not  affect 
compliance  test  results. 

Based  on  these  comments.  NHTSA 
adopted  a  final  rule  updating  the 
version  of  SAE  Recommended  Practice 
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J944  referenced  in  Standard  203.  58  FR 
26526.  May  4. 1993.  The  only  difference 
between  what  had  been  proposed  and 
what  was  adopted  in  this  final  rule  was 
that  the  final  rule  allowed  optional 
compliance  with  either  the  1965  or  1980 
version  of  the  SAE  Recommended 
Practice  for  vehicles  manufactured 
before  March  1. 1994,  and  required  use 
of  the  1980  version  of  the  SAE 
Recommended  Practice  for  vehicles 
manufactured  after  that  date.  This 
optional  compliance  period  was 
included  in  the  final  rule  "to  ensure  that 
this  amendment  does  not  impose  any 
burdens  on  any  party;"  58  FR  26527. 

Although  Ford  had  not  commented  on 
the  proposal  to  make  this  change  to 
Standard  203.  it  filed  a  petition  for 
reconsideration  of  this  rule.  In  this 
petition,  Ford  asserted  that  referring  to 
the  updated  version  of  the  SAE 
Recommended  Practice  would  increase 
compliance  burdens  on  manufacturers. 
Ford  offered  three  primary  objections  to 
the  final  rule. 

First.  Ford  argued  that  the  reference  to 
the  updated  version  of  the  SAE 
Recommended  Practice  would 
substantially  increase  the  certification 
bimlen  for  manufactiuers.  This 
.argument  was  presented  as  follows.  The 
1965  version  of  the  SAE  Reconunended 
Practice  mounts  the  column  on  a  test 
fixture  for  the  compliance  test.  The  1980 
version  of  the  SAE  Recommended 
Practice  allows  testing  with  the  steering 
colimin  mounted  on  a  test  fixture,  in  a 
vehicle  buck,  or  in  the  actual  vehicle. 
Ford  stated  that  the  test  results  would 
vary  slightly  depending  on  which  of  the 
three  testing  modes  was  chosen.  Thus, 
to  be  sure  of  compliance,  Ford  asserted 
that  vehicle  manufacturers  would  now 
have  to  conduct  three  tests,  movrnting 
the  steering  column  on  the  test  fixture, 
on  a  vehicle  buck,  and  in  the  actual 
vehicle,  as  opposed  to  the  single  test  on 
the  test  fixture  that  was  sufficient  under 
the  1965  version  of  the  SAE 
Recommended  Practice. 

NHTSA  did  not  find  this  argument 
persuasive.  It  is  true  that  test  results 
might  not  be  precisely  identical  under 
each  of  the  three  test  modes.  However, 
the  differences  would  be  so  small  as  to 
be  insignificant  for  purposes  of 
compliance  v/ith  the  standard.  This  is 
because  the  testing  specified  in 
Standard  203  and  SAE's  Recommended 
Practice  measiu-es  the  performance  of 
the  steering  column,  not  the 
performance  of  the  test  fixture 
surrounding  the  steering  column.  Each 
test  mode  would  be  good  surrogate  for 
each  other. 

As  an  illustration  of  the  insignificance 
of  the  effects  of  testing  under  different 
test  modes.  NHTSA  has  conducted  its 


Standard  203  compliance  testing  using 
vehicle  bucks  since  1987.  During  this 
time,  Ford's  petition  indicates  that  it  has 
done  its  certification  testing  using  a  test 
fixture.  There  have  been  no  instances 
where  steering  columns  that  Ford 
certified  as  complying  failed  NHTSA's 
compliance  testing. 

Indeed.  General  Motors  addressed  the 
subject  of  minor  variations  to  the  test 
procedures  in  its  comments  to  this 
rulemaking  action.  Commenting  on  the 
proposal  to  lower  the  body  block  V* 
inch  relative  to  the  wheel  during  the 
compliance  test.  General  Motors 
indicated  that  this  minor  change 
"would  be  unbkely  to  cause  the  failure 
of  a  previously  compliant  design.  We 
believe  that  the  result  of  such  a  change 
would  fall  within  the  range  of 
production  and  test  variation  which 
should  be  accounted  for  in  the  design  of 
the  steering  system."  NHTSA  Docket 
91-18-NOl-OOl.  NHTSA  finds  this 
reasoning  equally  applicable  to  the 
insignificant  variations  among  the  three 
test  modes  allowed  in  the  updated  SAE 
Recommended  Practice.  Thus,  the 
agency  does  not  believe  the  reference  to 
the  updated  SAE  Practice  will  result  in 
the  increased  certification  burden 
alleged  by  Ford. 

Although  the  agency  was  not 
persuaded  by  Ford's  assertion  that  this 
change  v«ll  result  in  increased  burdens 
for  manufacturers,  NHTSA  emphasized 
in  both  the  proposal  and  final  rule  that 
the  agency  did  not  want  this  rule  to 
impose  any  new  burdens  on 
manufact\irers.  The  final  rule  included 
a  provision  allowing  optional 
compliance  with  either  the  old  or  the 
updated  SAE  practice  for  vehicles 
manufactirred  before  March  1, 1994. 

This  optional  compliance  period  was 
added  by  the  agency  to  allow  the 
manufactxu-ers  time  to  conduct  whatever 
testing  or  analyses  they  believed 
necessary  to  assure  themselves  that  their 
previously  certified  steering  column 
designs  could  still  be  certified  as 
complying  with  the  amended 
requirements  of  Standard  203.  In 
response  to  the  concerns  expressed  in 
Ford's  petition,  the  agency  has  decided 
to  extend  the  period  for  optional 
compliance  with  either  the  old  or  the 
updated  version  of  Standard  No.  203. 
This  rule  allows  vehicles  manufactured 
before  September  1. 1996.  to  comply 
with  either  the  old  or  the  updated 
version  of  the  standard. 

Second,  Ford  asserted  that  using  the 
updated  version  of  the  SAE 
Recommended  Practice  woxild  make  the 
Standard  203  no  louger  comply  with  the 
requirement  in  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  that  safety 
standards  "be  stated  in  objective  terms." 


Specifically,  Ford  objected  to  the  1980 
version  of  the  SAE  Recommended 
Practice  reference  to  a  "vehicle  buck." 

This  objection  was  not  persuasive. 
The  term  "vehicle  buck"  used  in  the 
newer  version  of  the  SAE 
Recommended  Practice  is  a  commonly 
used  automotive  term.  If  Ford  is 
uncertain  how  the  general  concept  of  a 
"vehicle  buck  "  would  be  applied  m  the 
specific  context  of  Standard  203 
compliance  testing,  it  may  consult  the 
Vehicle  Preparation  section  of  the 
compliance  test  procedvue  for  Standard 
203,  a  public  document  that  provides 
detailed  specifications  for  preparing  a 
vehicle  buck  for  this  testing. 

Third.  Ford  objected  to  the  reference 
to  the  newer  1980  version  of  the  SAE 
Recommended  Practice,  because  that 
newer  version  uses  the  term  "steering 
control  system"  to  describe  the 
component  being  tested,  instead  of  the 
term  "steering  wheel  assembly,"  which 
had  been  used  in  the  1965  version  of  the 
SAE  Recommended  Practice.  Ford 
argued  that  the  term  "steering  control 
system"  is  so  broad  that  it  might  include 
numerous  components  of  the 
suspension  and  steering  gear,  whereas 
the  term  "Steering  wheel  assembly" 
includes  only  the  energy  absorbing 
mechanisms  in  the  steering  wheel  and 
column.  Thus.  Ford  argued  that  NHTSA 
had  inadvertently  extended  the  reach  of 
Standard  203  to  test  additional  parts. 
Ford  stated  that  it  is  "uncertain  what 
components  the  agency  would  include 
in  conducting  a  Standard  203 
compliance  test." 

Ford's  concern  is  misplaced.  The 
agency's  interpretations  of  what  parts  of 
the  steering  column  and  wheel  are 
subject  to  Standard  203  were  not 
affected  by  changing  the  reference  to  the 
newer  version  of  the  SAE 
Recommended  Practice.  Standard  203 
regulates  a  vehicle's  "steering  control 
system"  a  term  that  is  defined  in  S3  of 
the  standard  to  be  "the  basic  steering 
mechanism  and  its  associated  trim 
hardware,  including  any  portion  of  a 
steering  column  assembly  that  provides 
energy  absorption  upon  impact."  That 
definition  has  not  been  changed. 
Further.  NHTSA  interprets  the  1965  and 
1980  versions  of  the  SAE  Recommended 
Practice  to  refer  to  the  same 
components,  i.e.,  all  the  components 
and  mounting  hardware  of  a  steering 
column  and  wheel.  Other  vehicle 
components,  such  as  the  suspension 
system  suggested  by  Ford^  are  not 
covered  by  Standard  203.  Thus, 
substituting  the  1980  version  of  the  SAE 
Recommended  Practice  for  the  1965 
version  did  not  broaden  the  coverage  of 
the  standard. 
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Ford  indicated  that  it  was  particularly 
concerned  with  the  effect  of  the  changed 
reference  on  the  testing  of  steering 
columns  equipped  with  air  bags.  While 
S2  of  Standard  203  exempts  vehicles 
from  this  standard  if  they  "conform  to 
the  frontal  barrier  crash  requirements  of 
Standard  208  by  means  of  other  than 
seat  belt  assembUes"  (i.e.,  an  air  bag). 
Ford  correctly  noted  that  this  exemption 
does  not  apply  to  all  vehicles  equipped 
with  air  bags.  For  example,  some 
vehicles  equipped  with  air  bags  cannot 
be  certified  as  conforming  to  &e 
Standard  208  crash  test  without  using 
belts.  Any  such  vehicles  would  not  be 
excluded  from  the  provisions  of 
Standard  203. 

The  changed  reference  in  Standard 
203  to  the  updated  version  of  the  SAE 
Recommended  Practice  did  not  change 
the  scope  of  Standard  203 's  exclusion 
for  air  bag-equipped  steering  systems. 
Air  bag-equipped  steering  systems  that 
do  not  conform  to  Standard  No.  208's 
frontal  barrier  crash  test  requirements 
without  using  any  seat  belt  assemblies 
were  subject  to  Standard  203 's 
performance  requirements  when  the 
standard  referred  to  the  1965  version  of 
the  SAE  Recommended  Practice.  See,  in 
the  agency  interpretations  of  Standard 
No.  203,  the  June  5. 1989.  letter  from 
NHTSA's  Acting  Chief  Counsel  to  a 
party  whose  name  was  kept 
confidential.  Such  steering  systems 
remain  subject  to  Standard  203 's 
performance  requirements  now  that  the 
standard  refers  to  the  1980  version  of 
the  SAE  Recommended  Practice. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
action  has  been  determined  not  to  be 
"significant"  under  either.  NHTSA 
believes  that  most  manufacturers  are 


already  using  the  more  recent  version  of 
the  SAE  test  procedure  for  their 
compliance  testing.  Therefore, 
extending  the  effective  date  for  the  new 
compliance  test  procedure  does  not 
impose  any  additional  costs  for  most 
manufacturers.  The  agency  has  also 
determined  that  the  economic  and  other 
impacts  of  this  rule  are  so  minimal  that 
a  full  regulatory  evaluation  is  not 
requiredl. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  in  accordance  with  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few,  if  any,  vehicle  manufacturers  are 
small  entities  within  the  meaning  of  the 
Act.  Small  organizations  and  small 
governmental  units  will  not  be  affected, 
since  updating  the  standard's  existing 
test  procedure  will  not  effect  the 
purdiase  price  of  new  vehicles. 
Accordingly,  the  agency  has  not 
prepared  a  regulatory  flexibility 
analysis. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
Policy  Act.  The  agency  has  determined 
that  this  update  of  the  existing  test 
procedure  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
12612,  and  has  determined  that  it  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

CjVj7  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  Whenever  a  Federal 
motor  vehicle  safety  standard  is  in 


effect,  15  U.S.C.  1392(d)  provides  that  a 
State  may  not  adopt  or  maintain  in 
effect  a  safety  standard  applicable  to  the 
same  aspect  of  performance  that  is  not 
identical  to  the  Federal  standard.  A 
procedure  for  seeking  judicial  review  of 
rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safety 
standards  is  set  forth  in  15  U.S.C.  1394. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.203  is  amended  by 
revising  the  introductory  text  of  S5.1  to 
read  as  follows: 

§  571 .203    Standard  No.  203;  Impact 
protection  for  the  driver  from  the  steering 
control  system. 

•        •        •        •        • 

S5.1    Except  as  herein  provided,  the 
steering  control  system  of  any  vehicle  to 
which  this  standard  applies  shall  be 
impacted  in  accordance  with  S5.1(a). 
However,  the  steering  control  system  of 
any  such  vehicle  manufactured  on  or 
before  August  31. 1996,  may  be 
impacted  in  accordance  wi^  S5.1(b). 
***** 

Issued  on  November  23, 1993. 
Howard  M.  Smolkin, 
Executive  Director. 

[PR  Doc.  93-29225  Filed  11-30-93;  8:45  am] 
BItUNQ  CODE  4910-69-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maidng  prior  to  the  adoption  of  ttie  finaJ 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-CE-41-AD] 

Airworthiness  Directives:  Beech 
Aircraft  Corp.  Models  1900. 1900C,  and 
1900D  Airplanes 

ACCNCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).      

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
92*O6-09,  which  currently  requires 
repetitively  inspecting  the  engine 
trusses  for  cracks  on  Beech  Model  1900 
and  certain  Model  1900C  airplanes, 
repairing  or  replacing  any  cracked 
engine  truss,  and  installing 
reinforcement  doublers.  That  AD  also 
provides  the  option  of  installing  an 
engine  truss  of  improved  design  as 
terminating  action  for  the  repetitive 
inspections.  Since  issuing  that  AD,  the 
FAA  has  received  several  reports  of 
tliese  improved  design  engine  trusses 
cracking  in  Area  A  of  the  engine  truss. 
The  proposed  action  would  retain  the 
currently  required  repetitive 
inspections,  but  would  shorten  the 
repetitive  interval  in  Area  A  and  would 
eliminate  the  inspection-terminating 
replacement  option;  and  also  would 
incorporate  the  Beech  Models  1900C 
and  1900D  airplanes  that  have  engine 
trusses  of  this  same  type  design 
installed  at  manufacturer.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  engine 
truss  assembly  caused  by  a  cracked 
engine  truss. 

DATES:  Comments  must  be  received  on 
or  before  Februar}'  1, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Coimsel, 
Attention;  Rules  Docket  No.  93-CE— 41- 
AD.  room  1558,  601  E.  12th  Street, 


Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  Campbell,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport 
Road,  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  Telephone  (316)  946- 
4128;  Facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  tlie  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commanters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follovring 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-41-AD,  room 


1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Disctusion 

AD  92-06-09,  Amendment  39-8189 
(57  FR  8060,  March  6.  1992),  currently 
requires  repetitively  inspecting  the 
engine  trusses  for  cracks  on  Beech 
Model  1900  and  certain  Model  1900C 
airplanes,  repairing  or  replacing  any 
cracked  engine  truss,  and  installing 
reinforcement  doublers.  That  AD  also 
provides  the  option  of  installing  an 
engine  truss  of  improved  design,  part 
number  (P/N)  129-910032-79,  as 
terminating  action  for  the  repetitive 
inspections.  The  inspections  are 
accomplished  in  accordance  with  Beech 
Service  Bulletin  (SB)  No.  2255,  Revision 
in,  dated  November  1991;  and  the 
improved  design  engine  truss 
installation  is  accomplished  by 
incorporating  Beech  Kit  114-9036-1  or 
Beech  Kit  114-9036-3. 

Since  AD  92-06-09  has  become 
effective,  the  FAA  has  received  a  report 
of  an  improved  design  engine  truss 
breaking  and  five  others  cracking  on 
Beech  Model  1900C  airplanes.  These 
improved  design  engine  trusses,  129- 
910032-79,  were  installed  on  Beech 
Model  1900D  and  certain  Model  1900C 
airplanes  at  manufacturer  and  on  other 
Model  1900C  airplanes  by  field  retrofit; 
therefore  AD  92-06-09  did  not  affect 
these  airplanes.  Even  though  the  FAA 
has  received  no  reports  of  trusses 
cracking  on  the  Model  1900D  airplanes, 
they  are  equipped  with  the  same  tj^e 
design  engine  trusses  where  cracks  have 
been  reported. 

In  addition.  Figure  1  of  SB  No.  2255 
specifies  areas  that  are  repetitively 
reinspected.  The  FAA  has  received 
reports  of  small  cracks  forming  in  Area 
A  at  around  300  hours  TIS  after  the 
initial  inspection.  These  particular 
cracks  are  easier  to  repair  when  they  are 
small,  and,  detecting  and  repairing  these 
cracks  early  could  prevent  a  more  costly 
replacement. 

Beech  has  revised  SB  No.  2255  to  the 
Revision  V  level,  which  incorporates 
minor  editorial  corrections  of  Revision 
IV,  adds  the  Models  1900C  and  1900D 
airplanes  that  have  a  P/N  129-910032- 
79  engine  truss  installed,  and  changes 
the  inspection  schedule.  This  service 
information  details  procedures  for 
inspecting  the  engine  trusses  on  Beech 
Models  1900, 1900C,  and  1900D 
airplanes. 


63306         Federal  Register  /  Vol.  58.  No.  229  /  Wednesday.  December  1.  1993  /Proposed  Rules 


After  examining  the  cinnunstances 
and  reviewing  ail  available  information 
related  to  the  incidents  described  above, 
the  F>\A  has  determined  that  (1)  the 
repetitive  inspections  required  by  AO 
92-06-09  should  be  extended  to  the 
imo'oved  design  engine  trusses.  P/N 
124-Q10032-79.  that  a.-e  installed  on 
Beech  Models  1900  and  1900C 
airplanes;  (2)  the  repetitive  inspections 
for  all  affected  airplanes  should  begin  at 
1,400  hours  TTS  accumulated  on  the 
engine  truss  emd  should  be  shortened  to 
100-hour  TIS  intervals  in  Area  A  of  the 
engine  truss:  (3)  these  inspections 
should  be  required  on  the  Beech  Model 
1900D  airplanes  to  ensure  that  these 
trusses  are  not  cracking;  and  (4)  AD 
action  should  be  taken  in  order  to 
prevent  failure  of  the  engine  truss 
assembly  caused  by  a  cracked  engine 
truss. 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  in  other  Beech  Models  1900, 
1900C.  and  1900O  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-06-09  with  a  new  AD 
that  would  (1)  retain  the  repetitive 
inspection  requirements  of  AD  92-06- 
09.  extend  the  applicability  to  include 
Beech  Models  1900C  and  1900D 
airplanes  that  have  a  P/N  129-910032- 
79  engine  truss  installed,  and  shorten 
the  repetitive  inspection  interval  of  Area 
A  of  the  engine  truss  to  100  hours  TIS; 
and  (2)  eliminate  the  option  of 
terminating  the  repetitive  inspections 
on  the  Beech  Model  1900  and  1900C 
airplanes  if  an  improved  design  engine 
truss.  129-910032-79.  is  Installed.  The 
proposed  inspections  would  be 
accomplished  in  accordance  with  Beech 
SB  No.  2255.  Revision  V.  dated  October 
1993. 

The  FAA  estimates  that  279  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  16  workhours  per 
airplane  to  accomplish  the  proposed 
inspection  (one-time  in  all  applicable 


areas),  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  lolal  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $245,520.  AD  92-06-09 
required  the  same  inspections  on  202 
Beech  Model  1900  and  1900C  airplanes. 
The  only  additional  cost  impact  on  U.S. 
operators  by  the  proposed  action  than 
that  currently  required  by  AD  92-06-09 
is  the  proposed  inspections  on  77  Beech 
Model  1900C  and  1900D  airplanes  or 
$67,760  (16  workhours  x  $55  x  77 
airplanes).  These  figures  assume  that 
none  of  the  operators  of  the  affected 
airplanes  have  accomplished  the 
proposed  initial  inspection,  and  do  not 
account  for  the  cost  of  repetitive 
inspections. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
pro{>osal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOfUESSES. 


List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
OtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  92-06-09.  Amendment 
39-8189  (57  FR  8060.  March  6.  1992). 
and  by  adding  tlie  following  new 
airworthiness  directive: 

Beech  Aircraft  Corporation:  Docket  No.  93- 
CB-41-AD.  Supersedes  AD  92-06-09. 
Amendment  39-6189. 

Applicability.  Models  1900. 1900C,  and 
1900D  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Compliance:  Required  initially  upon 
accumulating  1.400  hours  time-in-service 
(TIS)  on  the  engine  truss  or  within  the  next 
100  hours  TIS,  whichever  occurs  later,  unless 
already  accomplished  (compliance  with  AD 
92-06-09),  and  thereafter  as  indicated. 

To  prevent  bilure  of  the  engine  truss 
assembly  caused  by  a  cracked  engine  truss, 
accomplish  the  following: 

(a)  Inspect  the  engine  truss  for  cracks  at  the 
weld  joints  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Beech  Service  Bulletin  (SB)  2255.  Revision  V. 
dated  October  1993. 

(b)  If  any  cracks  are  found,  prior  to  further 
flight,  repair  the  crack  or  replace  the  engine 
truss  with  one  of  the  applicable  truss  part 
numbers  specified  in  the  following  table,  and 
reinspect  the  truss  at  the  times  specified  in 
paragraph  (d)  of  this  AD: 


Trjss  part  No. 

Affected  modeis 

Instructions 

113-910025-37  (serviceaWe  truss) 

1900  and  1900C 

Appticable  maintenance  manual. 
Applicable  maintenance  manual. 
Beedi  Kit  114-9036-1  or  114-9036-3. 

18-910025-121  (seonceable  tnjss) 

1900  and  1900C 

129-91C032-79  

1900.  1900C  and  19000  .... 

(c)  If  any  engine  truss,  P/N  114-910025-1 
or  P/N  118-910025-1,  that  is  not  equipped 
with  reinforcement  doublers  at  the  engine 
firewall  attaciunent  bosses  is  installed  on 
Beecb  Models  1900  or  1900C  airplanes,  prior 
to  farther  flight,  install  reinforcement 
doublers  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Beech  SB  No.  2255,  Revision  V,  dated 
October  1993,  and  reinspect  thereafter  as 
Indicated  in  paragraph  (d)  of  this  AD. 


Note  1:  Installation  of  an  improved  design 
engine  truss,  P/N  129-910032-79,  on  any  of 
the  affected  airplanes  does  not  eliminate  the 
repetitive  inspection  requirement  of  tlus  AD. 

(d)  Reinspect  the  areas  of  the  engine  truss 
that  are  specified  in  Figure  1:  "Engine  Truss 
Inspection  Areas"  in  Beech  SB  No.  2255. 
Revision  V,  dated  October  1993,  in 
accordance  with  the  following  schedule: 


Inspection  area 

Inspection 

Interval 

hours  TIS 

A 

100 

B 

C 

600 
3000 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirements  of  this  AD  can  be 
accomplished. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road.  Mid- 
Continent  Airport.  Wichita,  Kansas  67209. 
TfiB  request  shall  be  forwarded  through  an 
ajipropriate  FAA  Maintenance  Inspector, 
\vtio  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  -Mrcrafl 
Ctrtification  Office. 

1(g)  Scr\ice  information  that  applies  to  this 
A  D  may  be  obtained  from  the  Beech  Aircraft 
0)rporation,  P.O.  Box  85,  Wichita,  Kansas 
6; :  101-0085.  This  information  may  also  be 
ir  spected  at  the  F.^A,  Central  Region,  Office 
ol  he  Assistant  Chief  Counsel,  room  1558, 
6(1    E  12th  Street,  Kansas  City.  Missouri. 

(1)  This  amendment  supersedes  AD  92- 
0(--09,  Amendment  39-8189. 

Issued  in  Kansas  City,  Missouri,  on 
Njirember  22,  1993. 
B(L Ty  D.  Clements, 

M  c  nager,  Small  Airplane  Directorate,  Aircraft 
C ',  tification  Sen'ice. 

IFW  Doc.  93-29243  Filed  11-30-93;  8:45  ami 
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14CFRPaf139 
[Docket  No.  33-ANE-57] 

Aifworthiness  Directives;  International 
aWo  Engines  AG  Model  V2500-A1 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  ainvorthiness 
directive  [AD)  that  is  applicable  to 
International  Aero  Engines  AG  Model 
V2500-A1  engines.  This  proposal 
would  require  the  installation  of 
damping  wires  and  anti-fret  coating  on 
rotor  blades.  This  proposal  is  prompted 
by  reports  of  seven  stage  7  and  8  high 
pressure  compressor  (HFC)  blade 
failures  and  subsequent  engine  inflight 
shutdowns.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
HPC  blade  failures,  which  could  result 
in  engine  inflight  shutdowns. 
DATES:  Comments  must  be  received  by 
January  3,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attn:  Rules  Docket  No.  93- 


ANE-57, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
International  Aero  Engines  (lAE)  AG, 
Corporate  Center  II.  628  Hebron 
Avenue,  Glastonbury.  CT  06033-2595. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington. 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Bouthillier,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617) 238-7135. 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closmg  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-ANE-57."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 


Rules  Docket  No.  93-ANE-57,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  received  reports  of  seven 
occurrences  of  hi^  pressure 
compressor  (HPC)  stage  7  and  8  blade 
failures  on  International  Aero  Engines 
AG  (LAE)  Mode!  V250O-A1  engines. 
Each  failure  subsequently  resulted  in  an 
engine  inflight  shutdovra  (IFSD).  A 
suspect  population  of  engines  with  a 
high  failure  rate  of  stage  7  and  8  blades 
has  been  identified.  In  order  to  prevent 
HPC  blade  failures  and  a  resultant 
engine  IFSD  for  this  cause,  a  means  was 
found  to  reduce  the  vibratory  stresses  by 
introducing  damping  wires  at  stages  7 
and  8  rotor  blades  and  an  anti-fret 
coating  to  stages  6.  7.  and  8  blade 
dovetail  roots.  Mechanical  rig,  strain 
gauge,  and  endurance  testing 
successfully  demonstrated  the  damping 
effect  of  the  wires  and  the  improvement 
gained  by  application  of  the  anti-fret 
coating.  This  condition,  if  not  corrected, 
could  result  in  HPC  blade  failures 
resulting  in  an  engine  IFSD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  LAE  Service 
Bulletin  (SB)  V250O-pNG-72-0161, 
Revision  3.  dated  October  14. 1993,  that 
describes  procedures  for  the 
modification  of  HPC  disks  and  blades  by 
the  installation  of  damping  wires  and  an 
anti-fret  coating. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  the  installation  of  damping 
wires  and  an  anti-fret  coating  to  HPC 
disks  and  blades.  A  comphance  end- 
date  of  September  30, 1994,  is  proposed 
to  ensure  timely  compliance.  Based 
upon  engine  shop  visit  rates,  a 
compliance  end-date  of  September  30, 
1994,  will  ensure  timely  compliance 
while  minimizing  the  number  of  forced 
engine  removals.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  204  LAE 
Model  V2500-A1  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  19  engines  installed  in 
aircraft  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  120  work 
hours  per  engine  to  accomphsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $57,990  per  engine. 
Based  on  these  figures,  the  total  cost 
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impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,227,210. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govemment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  .substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  It  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Avia'ion 
Administration  proposes  to  amend  14 
CFR  part  33  of  the  Federal  .\\iation 
Regulations  as  follows: 

PART  3»-AlRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  142 1 
a-.d  t423;  49  U.S.C.  106(g):  and  14  CFR 
11.89 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Istem«tiooal  Aero  Enjpines  AG:  Docket  Na. 
93-ANE-57. 

Applicability:  International  Aero  Engines 
AG  (I,\B}  Model  V2S0O-A1  engines,  engine 
serial  numbers  V0122  through  V0322.  except 
V0312  and  V0314,  Installed  on  but  not 
limited  to  Airbus  A320  series  aircraft 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  high  pressure  compressor 
(HPC)  stage  7  and  6  rotor  blade  hilures, 
ecccmpUsh  the  following: 


(a)  Install  damping  wires  and  anti-firet 
coating  in  sccordanca  with  LAB  Service 
Bulletin  No  V2500-BNG-72-0161,  Revision 
3.  dated  October  14, 1993,  at  the  next  shop 
visit,  or  by  September  30, 1994,  whichever 
occurs  first 

(b)  A  shop  visit  is  defined  as  induction  of 
an  engine  into  a  shop  for  the  conduct  of 
maintenance. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  Ume  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  he    • 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Notr.  Infonnation  concerning  the  existence 
of  approved  dUfmatlve  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircrafi  to  a  location  where  the 
requirements  of  this  .\D  cac  be 
accomplished. 

Issued  in  BurUngton.  Massachusetts,  on 
November  19, 1993. 

Mark  C.  Fuhner, 

Acting  Manager.  Engine  and  Propeller 
Dirsciorate.  Aircraft  Certification  Service 

[FR  Doc  93-29375  Filed  11-30-93;  8:45  ami 

BlUJNa  CODE  4no-t>-# 


14  CFR  Part  71 

(Airspac*  Docket  No.  93-ASW-35] 

Proposed  Establishment  of  Class  E 
Airspace:  Gonzales,  LA 

AGENCY:  Federal  Aviation 
Administration  (FA.\),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (ACL)  at  Louisiana  Reoional 
Airport.  A  Very  High  Frequency 
Omnidirectioned  Range/Distance 
Measuring  Equipment  (VOR/DME) 
standard  instrument  approach 
procedure  (SLAP)  has  been  developed  at 
Louisiana  Regional  .\irport,  and 
controlled  airspace  extending  from  700 
feet  above  ground  level  (AGL)  is  needed 
for  aircraft  executing  the  approach. 
Airspace  reclassification,  effective 
September  16. 1993.  has  discontinued 
the  use  of  the  term  "transition  area." 
and  airspace  extending  from  700  feet  or 
more  AGL  is  now  Class  E  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Gass  E  airspace  for 
aircraft  executing  the  SLAP'S  at 
Louisiana  Regional  Airport  in  Gonzales, 
LA. 


DATES:  Comments  must  be  received  on 
or  before  January  10. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-35,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Forth  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth,  TX.  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays  .-^n 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Forth  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney.  System  Management 
Branch,  Department  of  Transportation. 
Federal  Aviation  Administration,  Forth 
Worth,  TX  76193-0530:  telephone;  817- 
624-5531. 

SUPPI^MENTARY  INFORMATHSN: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particoilarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  inxited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement: 

"Comments  to  Airspace  Docket  No. 
93-ASW-35."  The  postcard  will  be  date 
and  time  stamped  and  returned  to  tl;e 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel.  4400  Blue 
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Mound  Road.  Fort  Worth.  TX,  both 
before  and  after  the  closing  date  for 

comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager. 
System  Management  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Forth  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  controlled  airspace  extending 
upward  from  700  feet  above  ground 
level  at  Louisiana  Regional  Airport  in 
Gonzales,  LA.  A  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
standard  instrument  approach 
procedure  (SL\P)  has  been  developed 
for  Louisiana  Regional  Airport. 
Controlled  airspace  extending  from  700 
feet  above  ground  level  (ACL)  is  needed 
for  instrument  flight  rule  (IFR) 
operations  at  the  airport.  Airspace 
reclassification,  effective  September  16. 
1993,  has  discontinued  the  use  of  the 
term  "transition  area"  and  airspace 
extending  upward  from  700  feet  or  more 
above  ground  level  is  now  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  SIAP's 
at  Louisiana  Regional  Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas  for 
airports  extending  from  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993.  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298.  July  6. 1993).  The 
Class  E  airspace  designation  ILsted  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  cxirrent.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005    Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

•  •         •         •         • 

ASW  LA  E5  Gonzales,  LA    (New) 

Louisiana  Regional  (latitude  30°10'17"  N.. 
longitude  90°56'25"W.) 
That  airspace  extending  upward  from  70a 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Louisiana  Regional  Airport. 

•  •         •         •         • 

Issued  in  Fort  Worth,  TX  on  November  10. 
1993. 
Larry  L.  Craig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-292%  Filed  11-30-93;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-50] 

Proposed  Modificatton  of  Class  E 
Airspace:  Dallas/Fort  Worth,  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Qass  E  airspace  at  Dallas/ 
Fort  Worth,  TX.  An  amendment  to  the 
Very  High  Frequency  Omnidirectional 
Range/Distance  Measuhng  Equipment 
(VOR/DME)  standard  instrument 
approach  procedure  (SIAP)  has  been 
implemented  at  Cleburne  Municipal 
Airport.  TX.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  (ACL)  is  needed  for  aircraft 
executing  the  new  VOR/DME-A 
approach.  Airspace  reclassification, 
effective  September  16. 1993,  has 
discontinued  the  use  of  the  term 
"transition  area."  Designated  airspace 
extending  upward  from  700  feet  AGL 
will  use  the  term  "Class  E  airspace"  for 
general  controlled  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  SIAPs  at 
Qebume.  TX. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
AOOflESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-AWS-50.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Forth  Worth.  TX  76 
193-0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth.  TX.  betwee:. 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region.  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT^:  Joe 
Chaney,  System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76  193-0530;  telephone:  817-624- 
5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 


63310        Federal  Register  /  Vol.  58.  No.  229  /  Wednesday.  December  1,  1993  /  Proposed  Rules 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  "AOORESSES." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  93-ASW-50."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  speciRed  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
m  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel.  4400  Blue 
Mound  Road.  Fort  Worth.  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  Department  of 
Transportation.  Fort  Worth.  TX  76  193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  advisory  Circular 
No.  11-2A.  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Dallas/Fort 
Worth.  TX.  An  amendment  to  the  VOR/ 
DME-A  standard  instrument  approach 
procedure  (SLAP)  serving  the  Cleburne 
Airport  has  necessitati^d  the  need  to 
amend  the  area  for  all  instrument  flight 
rules  (IFR)  operations  at  Cleburne 
Municipal  Airport.  Airspace 
reclassification,  effective  September  16. 
1993.  has  discontinued  the  use  of  the 
term  "transition  area."  and  airspace 
extending  upward  from  700  AGL  is  now 
Class  E  airspace.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  SIAPs  at  Cleburne.  TX.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 


from  700  feet  or  more  above  ground 
level  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17. 
1993,  and  effective  September  16, 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298.  July  6. 1993). 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The TAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  references. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(6),  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

1 71.1    [Amended] 

2.  The  incorporation  by  reference  in 
13  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005:  Qass  E  airspace  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

ASW  TX  E5  Dallas/Fort  Worth.  TX  (Modify) 

Dallas/Fort  Worth  Regional  Airport.  TX 
(lat.  32"'53'47"N..  long.  97"'02'29"W  ) 

MciGnney  Municipal  Airport,  TX 
(lat.  33''10'49"N.,  long.  96''35'26"»  W.) 

Rockwall  Municipal  Airport,  TX 
(lat.  32"'55'50n^,  long.  96°26'08"W.) 

Blue  Ridge  VORTAC 


(lat.  33»ir00'74.,  long.  9S"'21'54'TV.) 
Mesquite.  Phil  L  Hudson  Municipal  Airport, 
TX 

(lat.  32*44'54"N.,  long.  96''31'50'^.) 
Mesquite  RBN 

(lat.  32''48'32'T4..  long.  96'3t'44'^.) 
Phil  L.  Hudson  ILS  Localizer 

(lat.  32''44'21'7J.,  long.  96°31'50"W.) 
Lancaster  Airport.  TX 

(lat.  32-34'45''N.,  long.  96''43'09"W.) 
Lancaster  RBN 

(lat.  32''34'39'^.,  long.  96"'43'18"W.) 
Dallas/Fort  Worth  VORTAC 

(lat.  32''51'57'74.,  long97''01'41"W.) 
Fort  Worth  Spinks  Airport,  TX 

(lat.  32'33'51"N..  long.  97''18'35"W.) 
Cleburne  Muncipal  Airport 

(lat.  32»21'17"N.,  long.  97"'26'03"W.) 
Bourland  Field,  TX 

(lat.  32''34'47"N.,  long.  97''35'34"W.) 
Acton  VORTAX 

Lat.  32''26'05"N..  long.  97*39'50"W.) 
Granbury  Municipal  Airport,  TX 
(lat.  32°26'40"N.,  long  97"'49'01"W.) 
Weatherford,  Parker  County  Airport,  TX 

(lat.  32''44'46"N.,  long.  97'>40'57nv.) 
Bridgeport  Municipal  Airport,  TX 

(lat.  33°10'28"N.,  long.  97''49'42"W.) 
Bridgeport  VORTAC 

(lat.  33°14'16''N.,  long.  97°45'59"W.) 
Decatur  Municipal  Airport,  TX 

(lat.  33°15'25"N.,  long97°34'54"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  30-niile  radius 
of  Dallas/Fort  Worth  International  Airport 
and  within  a  6.5-mile  radius  of  McKinney 
Municipal  Airport  and  within  a  6.3-mile 
radius  of  Rockwall  Municipal  Airport  and 
within  1.6  miles  each  side  of  the  190°  radial 
of  the  Blue  Ridge  VORTAC  extending  from 
the  6.3-mile  radius  to  10.8  miles  north  of  the 
airport  and  within  a  6.S-miIe  radius  of  Phil 
L.  Hudson  Airport  and  within  8  miles  east 
and  4  miles  west  of  the  001°  bearing  from  the 
Mesquite  RBN  extending  from  the  6.5-mile 
radius  to  19.7  miles  north  of  the  airport  and 
within  1.7  miles  each  side  of  Phil  L.  Hudson 
ILS  Localizer  south  course  extending  from 
the  6.5-mile  radius  to  11.1  miles  south  of  the 
airport  and  within  a  6.5-mile  radius  of  the 
Lancaster  Airport  and  within  8  miles  west 
and  4  miles  east  of  the  129°  bearing  from  the 
Lancaster  RBN  extending  from  the  6.5-mile 
radms  to  16  miles  southeast  of  the  RBN  and 
within  8  miles  northeast  and  4  miles 
southwest  of  the  144°  radial  of  the  Dallas/ 
Fort  Worth  VORTAC  extending  from  the  30- 
mile  radius  of  Dallas/Fort  Worth 
International  Airport  to  35  miles  southeast  of 
the  VORTAC  and  within  a  6.5-mile  radius  of 
Fort  Worth  Spinks  Airport  and  within  8 
miles  east  and  4  miles  west  of  the  178° 
l)earing  firom  the  airport  extending  from  the 
6.5-mile  radius  to  21  miles  south  of  the 
airport  and  within  a  6.9-mile  radius  of 
Cleburne  Municipal  Airport  and  within  3.6 
miles  each  side  of  the  112°  radial  of  the 
Acton  VORTAC  extending  from  the  6.9-mile 
radius  of  the  Cleburne  Municipal  Airport  to 
12.2  miles  northwest  of  the  airport  and 
within  a  6.S-mile  radius  of  Bourland  Field 
and  within  a  6.3-mile  radius  of  Granbury 
Municipal  Airport  and  within  a  6.3-mile 
radius  of  Parker  County  Airport  and  within 
8  miles  east  and  4  miles  west  of  the  357° 
radial  of  the  Acton  VORTAC  extending  from 
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the  6.3-mile  radius  to  21.4  miles  south  of  the 
airport  and  within  a  6.3-mile  radius  of 
Bridgeport  Municipal  Airport  and  within  1.6 
miles  each  side  of  the  220°  and  040°  radials 
of  the  Bridgeport  VORTAC  extending  from 
the  6  3-mil«  radius  to  10.6  miles  northeast  of 
the  airport  and  within  a  6  3-mlle  radius  of 
Decatur  Municipal  Airport  and  within  1.5 
miles  each  sida  of  the  083°  radial  of  the 
Bi  idgeport  VORTAC  extending  from  the  6.3- 
mile  radius  to  9.2  miles  west  of  the  airport. 
•        •         •         •         « 

iHued  in  Fort  Worth,  TX,  on  November  8, 
19^3. 
Larry  L.  Craig. 

Manager,  Air  Traffic  Division.  Southwest 
Fegion. 

IFR  Doc.  93-29295  Filed  11-30-93;  845  amj 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1303 

Termination  of  Regulatory 
Investigation;  iLsad  In  Paint 

AGENCY:  Consumer  Product  Safety 

Comraission. 

ACTKM:  Termination  of  regulatory 

investigation. 

SUMMARY:  The  Commission  announces 
that  it  has  terminated  its  regulatory 
investigation  of  whether  its  lead-in- 
paint  regulations  should  be  revised  to 
lower  the  allowable  lead  content  in 
paint  and  other  articles  subject  to  the 
regulations.  The  Commission 
terminated  this  investigation  because 
the  information  obtained  to  date  shows 
that  there  is  only  a  small  risk  of  adverse 
health  effects  from  the  lead  content  of 
currently  marketed  paints.  In  addition, 
there  is  insuf^cient  information 
showing  that  the  benefits  of  further 
reductions  of  lead  in  paint  would  bear 
a  reasonable  relationship  to  the  costs  of 
that  action. 

FOn  FURTHER  INFORMATION  CONTACT: 
Brian  Lee.  Ph.D.,  D.A  B.T,,  Project 
Manager,  Directorate  for  Health 
Sciences,  Division  of  Health  Effects, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone 
(301)504-0994. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Since  1976,  the  Commission  has  bad 
a  regulation  banning  (1)  "lead- 
containing  paint."  (2)  toys  and  other 
articles  intended  for  use  by  children 
that  bear  lead-containing  paint,  and  (3) 
furniture  articles  for  consumer  use  that 
bear  lead-containing  paint  16  CFR  part 
1303.  The  regulation  defines  "lead- 


containing  paint"  as  "paint  or  other 
similar  surface  coating  materials 
containing  lead  or  lead  compounds  and 
in  which  the  lead  content  (calculated  as 
lead  metal)  is  in  excess  of  0.06  percent 
by  weight  of  the  total  nonvolatile 
content  of  the  paint  or  the  weight  of  the 
dried  paint  film."  16  CFR  1303.2(b)(2). 
A  number  of  non-consumer  coatings 
and  low-risk  products  are  exempted 
from  the  ban.  16  CFR  1303.3. 

The  maximum  allowable  lead  content 
of  0.06  percent  was  established  by  the 
Lead  Based  Paint  Poison  Prevention 
Act,  48  U.S.C.  4801  ef  seq.,  as  amended 
by  the  National  Consumer  Health 
Information  and  Health  Promotion  Act 
of  1976  (Pub.  L.  94-317,  90  Stat.  705- 
706).  The  0.06  percent  level  had  been 
recommended  by  the  American 
Academy  of  Pediatrics  and  affirmed  by 
the  National  Academy  of  Sciences, 
based  on  an  estimate  of  the  amount  of 
lead  required  to  cause  lead  poisoning  in 
children  and  on  a  number  of 
assumptions  about  the  potential 
exposure  of  children  to  lead  in  paint. 

Recent  data,  however,  indicate  that 
humans,  particularly  young  children, 
may  be  more  sensitive  to  the  adverse 
health  effects  of  lead  than  was  believed 
when  the  0.06  percent  level  was 
recommended  in  the  early  1970's.  The 
Commission's  staff  determined  that 
applying  the  new  toxicity  data  to  the 
exposure  assumptions  used  to  derive 
the  0.06  percent  level  would  result  in  a 
lead-limit  level  of  0.01  percent. 
Although  the  0.06  percent  level  has  had 
the  effect  of  eliminating  intentionally- 
added  lead  from  paint,  the 
Commission's  staff  became  concerned 
about  whether  the  0.06  percent  level 
still  provided  adequate  protection  of  the 
public,  and  especially  children,  from 
the  risk  of  lead  poisoning. 

On  April  30, 1992,  the  Commission 
pubhshed  a  Notice  of  Regulatory 
Investigation  ("NRI")  in  the  Federal 
Register  announcing  that  the 
Commission  was  investigating  whether 
to  revise  its  lead-in-paint  regulations  in 
view  of  the  recent  findings  regarding  the 
effects  of  exposure  to  lead.  57  FR  18418. 
The  NRI  explained  the  issues  in  more 
detail  and  cited  relevant  source 
documents.  In  the  NRI,  the  Commission 
solicited  comments  and  information 
concerning  a  number  of  topics  that 
would  have  to  be  addressed  if  it  was 
foxmd  necessary  to  amend  the  ban  of 
lead-containing  paint. 

B.  Lead  Levels  in  Currently-Marketed 
Paint 

In  order  to  determine  the  lead  levels 
in  currently-marketed  paints,  the 
Commission's  staff  conducted  a 
nationwide  sampling  of  the  paint 


market.  Of  the  433  samples  tested  by  the 
Commission's  Health  Sciences 
Laboratory,  90  percent  contained  less 
than  0.01  percent  lead  and  98.6  percent 
contained  less  than  0.02  percent  lead. 
The  average  lead  content  was  0.004 
percent.  Only  one  sample  was  found  to 
be  over  the  current  0.06  percent  limit, 
and  this  was  referred  to  the 
Commission's  Office  of  Compliance  and 
Enforcement  for  possible  corrective 
action. 

These  results  were  consistent  with 
tests  of  31  samples  from  the 
Washington,  DC,  area  reported  by  the 
National  Institute  of  Standards  and 
Technology  ("NIST")  in  1992.  The 
results  are  also  consistent  with  the 
analysis  of  eight  samples  of  paint 
colorants  conducted  by  Consumer  and 
Corporate  Affairs,  Canada. 

C  Comments  Received  on  the  Notice  of 
Regulatory  Investigation 

The  Commission  received  15 
comments  on  the  NRI.  Most  of  these 
related  to  the  health  effects  of  exposure 
to  lead.  No  information  was  received 
that  would  allow  an  estimate  of  the 
number  of  children  who  ingest  lead 
paint  or  of  the  amounts  of  lead  ingested. 

One  comment  provided  valuable 
information  about  estimating  the 
amount  of  lead  to  which  children  are 
exposed  with  a  currently  marketed 
anticorrosion  coating,  llus  comment 
provided  a  calculation  procedure  for 
estimating  the  weight  of  a  coating.  Using 
the  procedure  with  typical  application 
rates  for  currently  marketed 
architectural  paint,  the  staff  estimated 
that  the  weight  of  currently  marketed 
paint  was  about  half  the  weight  that  was 
assumed  in  the  development  of  the  0.06 
percent  level.  Application  of  this 
estimate  and  the  more  recent 
information  on  the  health  effects  of  lead 
to  the  methodology  used  to  compute  the 
0.06  percent  level  resulted  in  an 
estimated  allowable  level  of  0.02 
percent.  No  other  information  was 
received  that  would  allow  any  further 
refinement  of  the  allowable  level. 
Additionally,  no  other  information  was 
received  that  confirmed  or  invalidated 
the  appropriateness  of  exposure 
assumptions  used  in  the  computational 
methodology. 

No  comments  were  received  that 
would  justify  any  change  in  the  types  of 
products  that  are  currently  exempted 
from  the  lead-in-paint  regulations. 
Comments  were  received 
recommending  that  the  standard  should 
be  based  on  "bioavailable"  lead,  rather 
than  on  the  total  amount  of  lead  in  the 
dried  film.  There  is  insufficient 
information  about  the  various  factors 
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that  might  affect  bioavailabiUty  to 
justify  such  an  approach. 

D.  Conclusum 

The  Commission  concludes  from  the 
infonnation  discussed  above  that  there 
would  be  very  little  beneflt  from  a 
reduction  of  the  allowable  level  of  lead 
in  paint  from  the  ourent  level  of  0.06 

f>ercent  to  the  revised  recommended 
evel  of  0.02  percent.  As  noted  above, 
the  lead  content  of  98.6  percent  of 
currently  marketed  paint  already  is 
below  the  0.02  percent  level,  and  the 
average  level  is  0.004  percent.  In 
addition,  the  signlHcance  to  the  health 
of  children  of  the  slight  percentage  of 
marketed  paint  that  exceeds  the 
recommended  level  is  not  known.  The 
statute  under  which  the  lead-in-paint 
regulation  was  issued  (the  Consumer 
Product  Safety  Act,  15  U.S.C.  2051- 
2084)  requires  that,  in  order  to  lower  the 
level  of  paint  by  regulation,  the 
Commission  would  have  to  obtain 
substantial  evidence  showing  that  the 
benefits  of  the  regulation  bear  a 
reasonable  relationship  to  Its  costs.  This 
would  require  at  least  a  minimiun 
estimate  of  the  benefits  resulting  from 
lowering  the  allowable  limit.  The  sorts 
of  assumptions  used  to  arrive  at  the 
Congressionally-directed  level  of  0.06 
percent  would  not  provide  this  type  of 
estimate,  and  other  infonnation  that 
would  enable  such  an  estimate  is  not 
expected  to  be  available  in  the 
foreseeable  future. 

For  these  reasons,  the  Commission 
concludes  that  the  available  information 
does  not  show  that  there  is  an 
unreasonable  risk  of  lead  toxicity 
associated  with  currently  marketed 
paints.  In  addition,  the  available 
infonnation  does  not  show  that  the 
benefits  of  further  reductions  of  lead 
levels  in  paints  would  bear  a  reasonable 
relationship  to  the  costs  required  to 
achieve  the  reductions.  Significant 
additional  information  on  these  topics  is 
not  expected  to  be  able  to  be  obtained 
in  the  foreseeable  future.  Accordingly, 
the  Commission  is  terminating  its 
investigation  of  whether  to  change  the 
allowable  limit  of  lead  in  paint.  If 
information  becomes  available  in  the 
future  showing  that  Commission  action 
is  needed  to  reduce  an  unreasonable 
risk  of  injury  to  consumers,  however, 
the  Commission  will  take  appropriate 
action. 

Sadye  E.  Duim, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  93-29447  Filed  11-30-93;  B:45  am] 

MLUNO  CODE  OSMI-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

18CFRParta14l8nd388 
[Doclwt  No.  RM94-5-0001 

Treatment  of  Reaponsea  to  FERC  Form 
No.  580  Interrogatorlea 

November  24, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulator)  Commission  proposes  to 
amend  its  regulations  to  cochfy  an 
existing  requirement  for  each  public 
utility  with  a  steam-electric  generating 
station  of  50  megawatts  or  more  to  file 
responses  to  FERC  Form  No.  580  (Form 
580)  interrogatories  and  to  require  this 
filing  by  both  hard  copy  and  electronic 
filing.  Additionally,  the  proposal 
provides  that  such  responses  would  not 
quahfy  for  claims  of  privilege  under  the 
Commission's  rules.  Finally,  the 
Commission  proposes  to  make  public  all 
past  responses  to  Form  580 
intenogatories. 

DATES:  Written  comments  must  be 
received  by  the  Commission  by  January 
18, 1994. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Cohen  (Legal  Information). 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE., 
Washington.  DC  20426.  (202)  208- 
2046. 
Douglas  E.  Matyas  (Technical 
Infonnation),  Office  of  Electric  Power 
Regulation,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426, 
(202) 208-0890. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street,  NE..  Washington.  DC  20426. 
The  Conunission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 


modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  order  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  located  in  room  3104,  941 
North  Capitol  Street.  NE.,  Washington, 
DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  18  CFR  part  141  to  add  §  141.10, 
which  codifies  the  Commission's 
existing  requirement,  established  in 
Docket  No.  IN79-6,  requiring  the 
submittal  of  responses  to  FERC  Form 
No.  580  (Form  580).  "General 
Intenogatory  on  Fuel  and  Energy 
Purchase  Practices,"  and  also  proposes 
to  add  a  provision  explicitly 
disquahfying  responses  to  Form  580 
intenogatories  from  claims  of  privilege 
under  18  CFR  388.112.1 

Additionally,  the  Commission 
proposes  to  make  public  all  past 
responses  to  Form  580  intenogatories, 
but  is  providing  public  utilities  who 
have  submitted  responses  to  past  Form 
580  intenogatories  subject  to  a  request 
for  privileged  treatment  with  an 
opportunity  to  present  reasons  why  this 
information  should  not  now  be  made 
available  to  the  pubUc. 

The  Commission  is  also  proposing 
requiring  the  submittal  of  Form  580 
responses  by  both  hard  copy  and 
electronic  fiUng.  Therefore,  we  also 
invite  comments  on  the  best  format  to 
be  required  for  such  filings,  and  on 
whether  the  electronic  filing  of  Form 
580  responses  and  attachments,  by  the 
submittal  of  computer  disks  or  by  the 
use  of  imaging  or  other  processes, 
would  be  practicable  or  unduly 
burdensome. 

Finally,  the  Commission  seeks 
comments  concerning  whether  a 
completely  different  information 
collection  scheme  would  better  permit 
the  Commission  to  carry  out  its 
statutory  responsibihties. 


>  The  proposed  disqualification  &om  claims  of 
privileged  treatment  presented  in  this  notice  of 
proposed  rulemaking  (NOPR)  pertains  only  to 
responses  to  Form  580  interrogatories.  It  does  not 
apply  to  any  other  forms  or  limit  any  other  requests 
for  privileged  treatment  under  $  388.112. 

As  a  matter  of  convenience,  for  the  purposes  of 
this  discussion,  a  request  for  privileged  treatment 
and  a  request  for  confidential  treatment  will  be 
used  interchangeably. 
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n.  Public  Reporting  Burden 

The  CoimnissioD  estimates  the  total 
annual  public  reporting  burden 
associated  with  this  reporting 
requirement  to  be  5940  hours  for  Fonn 
580.  This  reporting  burden  is  based  on 
an  estimate  of  90  average  hours  for  66 
public  utilities  (132  on  a  biennial  basis) 
to  complete  Form  580.  These  estimates 
include  the  time  for  reviewing 
instructions,  researching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
This  estimate  does  not  reflect  that 
affected  public  utilities  are  already 
required  to  file  these  responses  under 
the  Commission's  ongoing  investigation 
in  Docket  No.  IN79-6. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  Commission's  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street,  NE..  Washington, 
DC  20426  [Attention:  Michael  Miller, 
Information  Services  Division  (202) 
20&-1415],  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission]. 

IIL  Background 

A.  Form  580 

The  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA),  2  inter  alia, 
amended  section  205  of  the  Federal 
Power  Act  3  by  adding  subsectiofl  (f)(2) 
which  requires  the  Commission  to 
review,  at  least  once  each  two  years,  the 
practices  of  public  utilities  using 
automatic  adjustment  clauses  to  ensure 
that  each  such  public  utility  makes 
efficient  use  of  resources  (including 
fuel).*  In  response,  the  Commission 
instituted  an  investigation,  in  Docket 
No.  IN79-6,  of  practices  imder 
automatic  adjustment  clauses.' 

Pursuant  to  this  investigation,  the 
Commission  (through  its  staff)  has 
issued  interrogatories  (Form  580  and  its 
predecessors)  *  every  two  years.' 


J16U.SC.  2601.e'se^ 

>  16  U.S.C  824d. 

■•16  U.S.C  824d!.')(2). 

'Se«  Investigation  of  Practices  under  Automatic 
Adjustment  Clauses.  7  FERC 1  61,090  (1979):  see 
also  Consolidated  Edison  Company  of  New  York,  39 
FERC  1  61,329  (1987);  Kentucky  UtiliUes  Company. 
29  FERC  1  61,159  at  61,338  (1984). 

«Fonn  580  was  preceded  by  FERC  Form  Nos.  560 
and  565.  The  Form  580  intenogatohes  are  currently 
mailed  to  the  over  130  public  utilities  with 
significant  fuel  trades  and  with  wholesale  rates  that 
may  contain  automatic  adjustment  clauses. 

7  Each  round  of  interrogatories  is  provided  to  the 
OtBce  of  Management  and  Budget  (0MB),  see  5  CFR 


Interrogatories  issued  for  the  periods 
1979-1981,  1982-1983, 1984-1985,  and 
1986-1987  advised  responding  public 
utilities  that  their  responses  would  be 
available  to  the  public  and  would  not  be 
subject  to  a  claim  of  confidentiality. 
Nevertheless,  requests  for 
confidentiality  were  filed  by  a  small 
number  of  responding  public  utilities." 

Interrogatories  for  the  period  1988- 
1989  stated: 

While  the  Commission  generally  does  not 
consider  the  data  confidential,  it  will 
entertain  specific  requests  for  confidential 
treatment  to  the  extent  permitted  by  law. 

More  than  50  percent  of  the 
approximately  135  public  utilities  (68 
utilities)  responding  for  the  period 
1988-1989  requested  confidential 
treatment. 

Subsequent  interrogatories  have 
contained  similar  disclaimers,  and 
produced  similar  responses. 

B.  Section  388.112 

Section  388.112  governs  requests  for 
privileged  treatment  of  documents 
submitted  to  the  Commission.  A  request 
for  privileged  treatment  under  §  388.112 
is  made  by  claiming  that  all  or  some  of 
the  information  submitted  is  exempt 
from  the  mandatory  public  disclosure 
requirements  of  the  Freedom  of 
Information  Act  (FOIA) »  and  that  it 
should  be  withheld  from  public 
disclosure.'o 

A  public  utility  requesting  privileged 
treatment  for  information  submitted  to 
the  Commission  tuider  §  388.112  is 
required  to  submit  two  versions  of  its 
response:  One  marked  "privileged"  with 
a  full  response  including  portions 
claimed  to  be  confidential;  and  an 
expurgated  version  containing  a 
statement  that  information  has  been 
removed  from  the  response  shown  in 
the  public  file.  The  version  of  the 
response  marked  "privileged"  is  placed 
in  die  nonpublic  file,  while  the  request 
for  confidential  treatment  is  pending. 
The  complete,  unedited  document 
remains  in  the  nonpublic  file  until  such 
time  as  a  request  for  disclosure  is  made 
and  the  Commission  decides  to  make 
the  document  public  pursuant  to  the 
procedures  specified  in  §  388.112,  or 


part  1320,  which,  in  turn,  provides  for  public 
notice.  5  CFR  1320.15,  and  an  opportunity  for  the 
public  to  inspect  and  comment,  5  CFR  1320.19. 
This  process  occuirs  prior  to  the  issuance  of  each 
round  of  interrogatories. 

■  rhere  were  a  few  requests  for  confidential 
treatment  of  the  1979-1981  filings,  and 
approximately  eight  to  ten  requests  for  confidential 
treatment  of  the  1982-1983  filings,  19  requests  for 
confidential  treatment  of  the  1984-1985  filings,  and 
40  requests  for  confidential  treatment  of  the  1986- 
1987  filings. 

»  5  U.S.C  552. 

10 18  CFR  388.112. 


until  the  Commission  on  its  own 
initiative  makes  a  determination  to 
release  information  as  necessary  to  carry 
out  its  jurisdictional  responsibilities. 

IV.  DiMmssioii 

A.  Problems  With  Respect  to  Form  580 
and  Proposed  Solution 

Although  the  Commission  reserves 
final  judgment  pending  its  review  of  any 
forthcoming  comments,  the  Commission 
is  issuing  this  NOPR  in  response  to 
various  problems  that  it  has  observed 
with  the  existing  procedures. 

Care  must  be  exercised,  and  careful 
procedures  implemented,  to  assure  that 
information  claimed  to  be  privileged  is 
not  inadvertently  placed  in  the  public 
file  or  the  Commission's  record 
information  management  system.  As 
requests  for  privileged  treatment  have 
increased,  the  administrative  burden  on 
the  Commission  of  maintaining 
volvuninous  nonpublic  files  and 
assuring  that  these  materials  remain 
privileged  has  increased  proportionally. 
The  increasing  volume  of  requests  for 
privileged  treatment  of  Form  580 
responses  has  thus  created  increasing 
administrative  problems  for  the 
Commission. 

Moreover,  absent  a  determination  on 
the  merits  of  requests  for  privileged 
treatment,  these  materials  acciunulate 
indefinitely.  In  addition,  in  the  event  a 
claim  of  privilege  is  unwarranted  or 
where  the  need  for  privilege  has 
expired,"  continued  privileged 
treatment  clogs  the  Commission's 
nonpublic  files  and  imnecessarily 
blocks  public  access  to  these  materials. 

Another  concern  arising  from  claims 
for  privileged  treatment  of  Form  580 
responses  is  that  assertions  of  privilege 
are  preventing  the  information  from 
being  used  by  the  Commission,  its 
advisory  and  trial  staffs,  participants  in 
Commission  proceedings,  and  the 
pubUc,  as  fully  and  productively  as 
would  be  the  case  were  no  restrictions 
placed  on  the  availability  of  the 
information.  For  example,  in  conducting 
the  biennial  reviews,  advisory  staff  has 
foimd  it  useful  to  discuss  these  matters 
with  parties  outside  the  Commission, 
e.g.,  energy  consultants,  fuel  suppUers. 
and  various  state  and  federal  agencies. 
However,  the  restrictions  placed  on  the 
use  of  the  Form  580  responses,  through 
requests  for  privileged  treatment,  have 
made  such  dfiscussions  increasingly 
difficult,  if  not  entirely  impermissible. 


>>  The  adverse  competitive  impact  of  the 
disclosure  of  financial  information  declines  as  the 
information  becomes  stale.  See,  e.g.,  Western 
Systems  Power  Pool,  64  FERC  1  61.063  at  61,603 
(1993).  Form  580  res{>onses  report  on  events  which 
ocoirred  6-16  months  prior  to  the  filing  of  the 
information. 
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Additionally,  and  most  importantly, 
claims  of  privilege  can  adversely  affect 
our  ability  to  ensure  tliat  rates  are  just 
and  reasonable.  See  16  U.S.C.  824d. 
824e  (1988).  In  evaluating  the  prudence 
of  non-affiliate  fuel  purt-hases  and  the 
reasonableness  of  non-affiliate  fuel 
prices  passed  through  to  ratepayers,  the 
Commission  has  looked  to  whether  a 
reasonable  person  would  have  made,  in 
good  faith,  under  the  same 
circumstances,  and  at  the  relevant  point 
in  time  the  same  decisions  and  incurred 
the  same  costs.  See  New  England  Power 
Company.  Opinion  No.  231,  31  FERC 
161.047  at  61,081-84.  rehg  denied. 
Opinion  No.  231-A,  32  FERC  1 61.112 
(1985).  affd.  800  F.2d  280  (1st  Cir. 
1986);  accord,  Indiana  and  Michigan 
Municipal  Distributors  Association  v. 
Indiana  Michigan  Power  Company, 
Opinion  No.  382.  62  FERC  1 61.189  at 
62.237-41.  rehg  denied.  Opinion  No. 
382-A.  65  FERC  161.087  (1993).  In 
evaluating  affiliate  fuel  purchases  and 
affiliate  fuel  prices  passed  through  to 
ratepayers,  the  Commission  has  used  an 
objective,  comparative  market  price 
standard.  See  Pubhc  Service  Company 
of  New  Mexico,  Opinion  No.  133. 17 
FERC  1 61.123  at  61.245-46  (1981). 
reh'g  denied.  Opinion  No.  133-A,  18 
FERC  1 61,836  (1982).  afTd.  832  F.2d 
1201  (10th  Cir.  1987);  accord.  62  FERC 
at  62,241-46.  The  information  collected 
on  Form  580  is  vitally  important  to 
conducting  these  evaluations.  Claims  of 
privilege  can  effectively  prevent  these 
data  from  being  made  public  so  that 
ratepayers,  in  the  first  instance,  are 
unable  to  evaluate  whether  the  public 
utility  that  supplies  them  power  and 
energy  has,  for  example,  acted 
imprudently  or  whether  the  fuel  prices 
charged  in  rates  are  unreasonable. 
Similarly  claims  of  privilege  can 
complicate  and  even,  as  a  practical 
matter,  bar  the  use  of  the  data  by  trial 
staff,  ratepayers,  or  other  parties  in 
contested  on-the-record  proceedings 
that  have  been  initiated.  This  especially 
is  true  where  information  about  one 
company's  fuel  purchasing  practices 
and  prices  might  be  relevant  to  a 
proceeding  regarding  the  activities  of  a 
second  company  (e.g..  to  develop 
comparative  market  price  data  for  such 
utilities).  That  is.  §  388.112  requires 
time-consuming  notice  procedures 
before  using  data  for  which  privileged 
treatment  has  been  requested.  '^  This 
may  effectively  preclude  the  use  of  the 
data  if  the  proceedings  cannot  be 
delayed  pending  the  participants' 
seeking  utility  approval,  or. 


alternatively.  Commission  action,  as 
currently  required  under  §388.112. 
We  consider  these  problems — and 
particularly  the  effect  on  the  ability  tr 
evaluate  and  challenge  fuel  purchasing 
decisions  and  fuel  prices — to  be  serious, 
because,  as  noted,  we  collect  the  Form 
580  responses  to  assist  us  in  complying 
with  our  statutory  responsibilities.  To 
the  extent  that  nondisclosure  inhibits 
the  use  of  this  information  to  help 
assure  that  public  utilities  with 
automatic  adjustment  clauses  employ 
efficient  fuel  and  purchase  power 
procurement  practices,  we  are  inclined 
to  require  public  disclosure  of  this 
information.  As  a  consequence,  the 
Commission  proposes  that  responses  to 
Form  580  interrogatories  be  disqualified 
from  the  categories  of  materials  for 
which  claims  of  privileged  treatment 
may  be  asserted  under  §  388.112. 

B.  Request  for  Comments 

This  NOPR  gives  notice  of  the 
Commission's  intention  to  add  §  141.10 
which:  (1)  codifies  by  regulation  the 
requirement  that  public  utilities  file 
responses  to  Form  580  interrogatories, 
which  the  Commission  has  previously 
ordered  in  the  ongoing  Investigation  in 
Docket  No.  IN79-6;  "  and  (2) 
disqualifies  responses  to  Form  580 
interrogatories  from  the  category  of 
materials  for  which  a  fiUng  public 
utility  may  seek  privileged  treatment 
under  §388.112. 

The  NOPR  does  not  prescribe  the 
content  of  the  interrogatories,  as  this 
would  impede  the  ability  to  modify  the 
interrogatories  in  a  timely  manner  to 
ensure  that  the  Commission  receives  the 
information  needed  to  carry  out  its 
statutory  responsibilities,  and  because 
interested  persons  may  participate  in 
the  OMB  review  and  clearance  process 
concerning  each  round  of 
interrogatories.  '* 

As  determinations  of  whether  to  grant 
privileged  treatment  are  influenced  by 
FOLA's  exemption  from  mandatory 
disclosure  for  trade  secrets  and 
privileged  or  confidential  information, 
one  factor  relevant  to  the  issues  to  be 
addressed  in  the  comments  is  the 
applicable  case  law  regarding  the 
protection  of  confidential  or  privileged 
information  under  FOLA.  "  FOLA 
provides  an  exemption  from  mandatory 


disclosure  for  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential."  "•  This  exemption  is 
intended  to  protect  the  interests  of  both 
the  government  and  submitters  of 
information.  It  seeks  to  ensure  that 
agencies  will  continually  be  able  to 
obtain  necessary  commercial  and 
financial  information  so  that  they  will 
be  able  to  perform  their  statutory 
responsibilities  efficiently  p.nd 
effectively. '''  This  exemption  also  is 
intended  to  provide  protection  to 
submitters  of  information,  consistent 
with  the  needs  of  agencies  to  perform 
their  statutory  responsibilities,  from 
competitive  disadvantages  which  could 
result  from  disclosure. '« 

Prior  to  taking  final  action  on  this 
proposed  rulemaking,  the  Commission 
is  inviting  comments  from  interestsd 
persons  on  a  range  of  issues  The 
Commission  specifically  invites 
comments  on  the  following  issues;  (1) 
The  merits  of  the  proposed  nalemaking; 

(2)  the  benefits  and/or  drawbacks  of  the 
complete  or  partial  release  of  future 
responses  to  Form  580  interrogatories; 

(3)  whether  there  is  evidence  that  public 
disclosure  of  responses  to  future  Form 
580  interrogatories  would  cause  actual 
competitive  injury  to  filing  public 
utilities; '»  and  (4)  the  best  format  for  the 
electronic  filing  of  Form  580  responses, 
and  whether  the  electronic  filing  of 
Form  580  responses  and  attachments,  by 
the  submittal  of  computer  disks  or  by 
the  use  of  imaging  or  other  processes. 


-See  18 CFR  3Sa.ll2(cM2). 


"This  NOPR  leaves  intact  the  Commission's 
delegation,  In  Docket  No.  IN79-6.  to  its  staff  of  the 
responsibility  for  formulating  the  content  of  the 
interrogatones. 

'*  See  supra  notes  T,  13. 

■'  An  exemption  from  mandatory  disclosure  doe* 
not  foreclose  agency  disclosure  when  the  benefits 
of  disclosure  outweigh  the  competitive  harm 
reasonably  to  be  expected  from  disclosure.  See 
Permzoil  Company  v.  Federal  Power  Commission, 
534  F.2d  627  (5th  Cir.  1976)  [Penmoll). 


'»5  U.S.C.  552(b)(4). 

''See  Natior>al  Parks  Br  Conservation  Asiociation 
V  Morton.  498  F.2d  765.  770  (DC.  Cir  1974). 

'•See  id..  Pennzoil.  supra  note  16:  Critical  Muss 
Ene,-gy  Project  v.  NBC.  931  F.2d  939  (D.C.  Cir. 
1991).  Nevertheless,  the  Commission  retains  the 
right  to  release  the  information,  notwithstanding 
competitive  harm  to  submitters,  as  necessary  lo 
carry  out  the  Commission's  statutory 
respcnsibilities.  In  the  event  the  Commission  finds 
that  disclosure  would  cause  substantial  competitive 
harm,  but  nevertheless  would  serve  the  public 
interest,  the  Commission  will  consider  whether  less 
restrictive  options  would  be  satisfactory  For 
example,  under  such  circumstances,  tlie 
Commission  could  consider  limiting  the  duration  of 
claims  of  privilege  for  Form  580  responses  such  that 
such  claims  would  expire  after  a  given  time  period 
[eg,  3  months.  6  months,  or  one  year  from  'tie  date 
of  filing)  (s9e  supra  note  11). 

>*>  Comments  alleging  that  the  release  of 
InformaUon  claimed  to  be  privileged  would  cause 
injury  should  address,  at  a  minimum,  the  particular 
injury  expected  to  be  incurred  as  a  result  of 
disclosure  and  the  basis  for  this  contention.  Any 
such  comments  should  be  narrowly  drawn,  with  a 
specific  description  of  that  information  which  the 
commenter  contends  would  cause  actual 
competitive  harm,  if  released.  Moreover,  comments 
alleging  that  the  release  of  information  claimed  to 
be  privileged  would  cause  injury  should  also 
address  whether  limiting  \i\e  duration  of  claims  of 
privilege  for  Form  580  responses  for  a  given  lime 
period  {eg.,  3  months,  6  months,  or  one  year) 
would  t>e  adequate. 
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would  be  practicable  or  unduly 
burdensome. 

We  also  invite  those  filing  comments 
to  advise  us  as  to  whether  (and  how)  we 
might  nevertheless  be  able  to  fully 
comply  with  our  statutory 
responsibilities  by  adopting  a  different 
approach  than  the  approach  reflected  in 
Ft)rm  580.  Any  alternative  approach 
si^ggested  should  discuss  how 
confidentiality  concerns  would  be 
addressed. 

j  Additionally,  this  NOPR  invites  all 
public  utilities  who  previously  provided 
rosponses  to  Form  580  interrogatories 
siit)ject  to  a  claim  of  privilege  to  present 
re  J  sons  why  this  information  should  not 
ni)iv  be  made  publicly  available  '" 

V  Written  Comment  Procedure 

'  'he  Commission  invites  interested 
piTsons  to  submit  written  comments  or 
ott|er  information  concerning  this 
p]  (tposed  rulemaking  and  the  issues 
identified  above.  All  comments  in 
resjponse  to  this  notice  should  be 
SI  bmitted  to  the  Office  of  Secretary, 
Federal  Energy  Regulatory'  Commission, 
835  North  Capitol  Street,  NE., 
Washington.  DC  20426,  and  should  refer 
to  Docket  No.  RM94-5-O00.  An  original 
a:  d  fourteen  (14)  copies  of  such 
cc  mmeiits  should  be  filed  with  the 
Ciipimission  on  or  before  January  18, 
1?^4.   . 

All  written  submissions  to  this  NOPR 
U  be  placed  in  the  public  file  and  will 
available  for  public  inspection  in  the 
Cf^^nmission's  Public  Reference  Room. 
North  Capitol  Street,  NE., 
hington,  DC  20426,  during  regular 
biliiness  hours. 


w 
ba 


9^ 
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VI J  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act,  2> 
requires  the  Commission  to  describe  the 
impact  a  proposed  rule  would  have  on 
snsall  entities  or  to  certify-  that  the  rule 
wjll  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  affected  public  utilities  are 
already  required  to  file  responses  to 
Form  580  interrogatories,  the  proposed 
rule  would  create  no  additional' 
regulatory  requirements.  Additionally, 
the  public  utilities  responding  to  the 
interrogatories  are  generally  not  small 
entities.  Accordingly,  the  Commission 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


"Such  responses  should  indiv-idually  address 
each  request  for  privileged  status  previously 
submitted,  i.e..  1979-1981  filing.  1982-1983  filing, 
etc 

JtBU.S.C  601-612. 


VII.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 
human  environment."  The  Commission 
has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment."  The  Commission  has 
found  that  information  gathering, 
analysis,  and  dissemination  are  not 
major  federal  actions  that  have  a 
significant  effect  on  the  human 
environment. z-*  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  is  required  for  this  proposed 
rule. 

VIII.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations,  at  5  CFR 
1320.13,  require  OMB  to  approve 
certain  information  and  recordkeeping 
requirements  imposed  by  an  agency. 
The  information  collection  requirements 
in  this  proposed  rule  are  contained  in 
Form  580,  "General  Interrogatory  on 
Fuel  and  Energy  Purchase  Practices" 
(OMB  Control  No.  1902-0137). 

The  Commission  uses  the  data 
collected  in  this  information  collection 
requirement  to  carry  out  its  regulatory 
responsibilities  pursuant  to  the  Federal 
Power  Act  (FPA)  as  amended  by,  inter 
alia,  PURPA.  The  Commission  uses  the 
data  to  evaluate  fuel  and  purchase 
power  procurement  practices  and 
resulting  costs  collected  from  customers 
through  automatic  adjustment  clauses 
and  in  Commission  proceedings  under 
sections  205  and  206  of  the  FPA. 

The  proposed  rule  codifies  an  existing 
Commission  requirement  and  imposes 
no  additional  information  collection 
requirements.  Therefore,  the 
Commission  is  not  submitting  this  rule 
to  OMB  for  its  approval  but  for 
informational  purposes  only. 

List  of  Subjects 

J8  CFR  Part  141 

Electric  power;  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  388 

Confidential  business  information; 
Freedom  of  information. 


2- Regulations  Implementing  National 
Environmental  Policy  Act,  Order  No.  486,  52  FR 
47897  {Dec.  17,  1987):  FERC  Suts.  &  Regs.  Regs. 
Preambles  1986-90  130,783  (Dec.  10, 1987) 
(codified  at  16  CFR  Part  380). 

"Id.  (codified  at  18  CFR  380.4). 

"Id.  (codified  at  18  CFR  380  4(a)(5)}. 


By  direction  of  the  Commission. 
Lois  O.  Cashell, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts 
141  and  388.  chapter  1.  title  18.  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  141— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79;  16  U.S.C.  79ta- 
828c.  2601-2645;  31  U.S.C.  9701;  42  U.S.C. 
7102-7352. 

2.  Part  141  is  amended  to  add 
§  141.10,  to  read  as  follows: 

f  141.10    FERC  Form  No.  580, 
Interrogatories  on  Fuel  and  Purchase  Power 
Practices. 

(a)  Purpose.  The  Commission  is 
required  by  section  205(f)(2)  of  the 
Federal  Power  Act,  16  U.S.C.  824d(f)[2), 
to  review,  with  respect  to  public 
utilities,  practices  under  any  automatic 
adjustment  clauses  of  such  utilities  to 
insure  the  efficient  use  of  resources 
(including  economical  purchases  and 
use  of  fuel  and  electric  energy)  under 
such  clauses. 

(b)  Requirement  to  file  Each  public 
utility  with  a  steam-electric  generating 
station  of  50  megawatts  or  greater  must 
complete  and  file,  by  both  hard  copy 
and  electronic  filing,  responses  to 
interrogatories,  designated  herein  as 
FERC  Form  No.  580,  with  the 
Commission  in  the  time  and  manner 
prescribed  in  the  instructions 
accompanying  the  interrogatories. 

(c)  Requests  for  confidential 
treatment.  Notwithstanding  the 
provisions  of  §388.112  of  this  chapter, 
responses  to  the  interrogatories 
designated  herein  as  FERC  Form  No. 
580  are  not  entitled  to  privileged 
treatment  under  §  388.112  of  this 
chapter. 

PART  388  INFORMATION  AND 
REQUESTS 

3.  The  authority  citation  for  part  388 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301-305,  551-557;  42 
U.S.C.  7101-7352. 

4.  In  §  388.112,  paragraph  (a)  is 
revised  to  read  as  follows; 

§  338. 1 1 2    Requests  for  privileged 
treatment  of  documents  submitted  to  the 
Commission. 

(a)  Scope.  Any  person  submitting  a 
document  to  the  Commission  may 
request  privileged  treatment  by  claiming 
that  some  or  all  of  the  information 
contained  in  a  particular  document  is 
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exempt  from  the  mandatory  public 
disclosure  requirements  of  the  Freedom 
of  Information  Act,  5  U.S.C.  552.  and 
should  be  withheld  from  public 
disclosure.  However,  a  response  to  a 
FERC  Form  No.  580  interrogatory  is  not 
entitled  to  privileged  treatment  under 
§388.112. 
•        •        •        •        • 

|FR  Doc.  93-29416  Filed  11-30-93;  8:45  am] 
BMJJNQ  cooe  •ri7-oi-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part*  700,  701.  705.  706,  715. 
716,785,  825  and  870 

RIN  1029-AB75 

Deflnitiona  of  "Anthracite," 
"Bituminoua/Subbltumlnous,""Coal," 
and  "Ugnlte" 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Proposed  rule;  extension  of 
public  comment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
Lhe  U.S.  Department  of  the  Interior 
(DOI)  extends  until  January  7. 1994.  the 
public  comment  period  on  the  proposed 
rule  published  in  the  October  7. 1993. 
Federal  Register  (58  FR  52374).  This 
will  provide  more  time  in  which  to 
comment  on  the  proposed  rule. 
DATES:  Written  Comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  January  7, 1994. 
ADDRESSES:  Written  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  660.  800 
North  Capitol  St..  Washington.  DC;  or 
mail  to  the  Office  of  Surface  \Iining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660  NC. 
1951  Constitution  Avenue  N\V.. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Growitz.  P.O..  Branch  of 
Research  and  Technical  Standards. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  room  640,  1951 
Constitution  Avenue.  NW..  Washington, 
DC  20240;  Telephone:  202-343-1507. 
SUPPLEMENTARY  INFORMATION:  On 
October  7. 1993.  OSM  published  a 
proposed  rule  (58  FR  52374).  which 
would  revise  the  existing  definitions  of 
"anthracite"  and  "coal";  add  definitions 
of  "bituminous.'subbituminous"  and 
"lignite";  and  remove  the  existing 


definitions  of  "anthracite,  bituminous 
and  subbituminous  coal"  and  "lignite 
coal."  OSM  proposes  to  change  the 
existing  definition  of  "coal"  and  its 
related  terms  by  deleting  references  to 
the  coal  classifications  of  ASTM 
Standard  D  388-77.  These  revisions  will 
avoid  prior  periodic  calls  to  update  the 
existing  definitions  to  reflect  the  most 
current  ASTM  Standard  D  388. 

The  comment  period  for  the  proposed 
rule  was  scheduled  to  close  on 
December  6. 1993.  However,  an 
extension  was  requested  in  order  to 
provide  more  time  in  which  to  comment 
on  the  proposed  rule.  Therefore.  OSM  is 
extending  the  comment  period. 
Comments  will  now  be  accepted  until  5 
p  m.  local  time  on  January  7.  1994. 

Dated:  November  24, 1993. 

Brent  Wahlquist, 

Assistant  Director,  Reclamation  and 
Regulatory  Policy. 

(FR  Doc.  93-29368  Filed  11-30-93;  8:45  am) 

BiUJMO  CODE  CnO-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(ME-a-1-5«54;  A-1-FRL-479»-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ki^alne; 
VOC  RACT  CatctMjps 

AGENCY:  U.S.  Environmental  Protection 
Agenc>'  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  p^oposi.^g  to 
approve  a  revision  to  the  Maine  State 
Implementation  Plan  (SIP)  submitted  by 
the  Maine  Department  of  Environmental 
Protection  (DEP)  on  January  13, 1993. 
This  SIP  revision  contains  regulations 
which  require  the  implementation  of 
reasonably  available  control  teclinolog}- 
(RACT)  for  various  types  of  volatile 
organic  compound  (VOC)  sources.  The 
EPA  has  evaluated  this  SIP  revision  and 
is  proposing  its  approval  under  the 
Chan  Air  Act.  as  amended  in  1990. 
DATES:  Comments  must  be  received  on 
or  before  January  3, 1994. 
ADDRESSES;  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director.  Air. 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environ-  mental 
Protection  Agency,  Region  I.  JFK 
Federal  Bldg.,  Boston.  ?»^  02203. 

Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 


Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston.  MA  and  the  Bureau  of  Air 
QuaUty  Control.  Department  of 
Environmental  Protection,  71  Hospital 
Street.  Augusta.  ME  04333. 
FOR  FURTHER  MFORMATION  CONTACT: 
Anne  E.  Arnold.  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  On 
January  13.  1993,  EPA  received  a  formal 
SIP  submittal  fi-om  the  Maine  DEP 
containing  the  following  regulations: 

Chapter  100:  Definitions  Regulation 
(amended). 

Chapter  129:  Surface  Coating 
Facilities. 

Chapter  130:  Solvent  Degrea-^ers. 

Chapter  131:  Cutback  and  Emalsified 
Asphalt. 

Chapter  132:  Graphic  Arts- 
Rotogravure  and  Flexography. 

In  addition,  on  March  26, 1993.  DEP 
submitted  additional  documentation 
regarding  the  effective  date  of  these 
regulations.  These  regulations  were 
adopted  (or  amended)  pursuant  to  the 
requirements  of  sections  182(b)(2)  and 
184(b)(1)(B)  of  the  Clean  Air  Act  (CAA). 

Background 

Under  the  pre-amended  Clean  Air 
Act.  ozone  nonattainment  areas  were 
required  to  adopt  RACT  rules  for 
sources  of  VOC  emissions.  EPA  issued 
three  sets  of  control  technique 
guidelines  (CTGs)  documents, 
establishing  a  "presumptive  norm"  for 
RACT  for  various  categories  of  VOC 
sources.  The  three  sets  of  CTGs  were:  (1) 
Group  I — issued  b-^fore  January  1978  (15 
CTGs);  (2)  Group  II— issued  in  1973  (9 
CTGs);  and  (3)  Group  III— issued  in  the 
early  1980's  (5  CTGs).  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources.  EPA  determined  that  the  area's 
SlP-approved  attainment  date 
established  which  RACT  rules  the  area 
needed  to  adopt  and  implement.  Under 
se':11on  172(a)(1),  ozone  nonattain.-nent 
areas  were  generally  required  to  attain 
the  orone  standard  by  December  31, 
1982.  Those  areas  that  submitted  an 
attainment  demonstration  projecting 
attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 
Group  1  and  II  CTGs.  Those  areas  that 
sought  an  extension  of  the  attainment 
data  under  section  172(a)(2)  to  as  late  as 
December  31, 1987  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  (i.e.,  100  ton  per  year  or  more 
of  VOC  emissions)  non-CTG  sources. 

Under  the  pre-amended  Clean  Air 
Act,  Maine  was  designated  as  rural 
nonattainment  and,  therefore,  was 
required  to  adopt  regulations  pursuant 
to  the  Group  I  and  Group  II  CTGs  for 
major  sources.  Based  on  monitored 
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ozone  exceedances  in  Maine.  EPA 
notified  the  Governor  of  Maine  on  May 
25. 1988  and  November  8.  1988  that 
portions  of  the  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990, 
amendments  to  the  1977  CAA  were 
i^acted.  PubUc  Law  101-549, 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  a.-nended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  pre-enactment  ozone 
r.onattainment  areas  that  retained  their 
designation  of  nonattainment  and  were 
itlassified  as  mai^al  or  above  fix  their 
Aeficient  RACT  rules  for  ozone  by  May 
IB,  1991.  Pursuant  to  the  amended 
C\A,  two  counties  in  Maine  were 
classified  as  marginal  (these  two 
counties  constitute  one  marginal  ozone 
nonattainment  area)  and  seven  counties 
ih  Mnine  were  classified  as  moderate 
{these  seven  counties  constitute  three 
moderate  Ozone  nonattainment  areas). 
56  FR  56694  (November  6. 1991).  The 
State  submitted  revisions  to  meet  the 
RACT  fix-up  requirement  and  EPA 
approved  these  revisions  to  the  Maine 
^IP  on  February  3, 1992  and  March  22, 
^93  (57  FR  3946  and  58  FR  15281). 
Section  182(b)(2)  of  the  amended  Act 
uires  States  to  adopt  RACT  rules  for 
11  areas  designated  nonattainment  for 
^one  and  classified  as  moderate  or 
ove.  There  are  three  parts  to  the 
icn  182(b)(2)  RACT  requirement:  (1) 
CT  for  sources  covered  by  an  existing 
C — i.e..  a  CTG  issued  prior  to  the 
4[actment  of  the  CAAA  of  1S90;  (2) 
F  ACT  for  sources  covered  by  a  post- 
eftiactment  CTG;  and  (3)  all  major 
sburces  not  covered  by  a  CTG,  i.e.,  non- 
G  sources.  This  RACT  requirement 
plies  to  nonattainment  areas  that 
viously  were  exempt  from  certain 
RACT  requirements  to  "catch  up"  to 
'  ose  nonattainment  areas  that  became 
ject  to  those  requirements  during  an 
Uer  period.  In  addition,  it  requires 
wiy  designated  ozone  nonattainment 
pas  to  adopt  RACT  rules  consistent 
1th  those  for  previously  designated 
inattainment  areas.  As  previously 
entioned,  the  State  of  Maine  contains 

moderate  ozone  nonattainment 
as.  These  areas  are  thus  subject  to  the 
ion  "82(b)(2)  RACT  catch-up 
requirement. 
J  lAlso.  the  State  of  Maine  is  located  in 
the  Northeast  Ozone  Transport  Region 
(OTR).  The  entire  State  is,  therefore, 
subject  to  section  184(b)  of  the  amended 
CAA.  Section  184(b)  requires  that  RACT 
be  implemented  for  all  VOC  sources 
covered  by  a  CTG  issued  before  or  after 
the  enactment  of  the  CAAA  of  1990  and 


for  all  major  VOC  sources  (defined  as  50 
tons  per  year  for  sources  in  the  OTR). 

Since  Maine  had  previously 
submitted  regulations  for  bulk  gasoline 
terminals,  fixed  roof  petroleum  tanks, 
and  paper  coating  sources  pursuant  to 
the  RACT  fix-up  requirement,  in  order 
to  meet  the  RACT  catch-up  requirement, 
the  State  must,  therefore,  adopt 
regulations  (or  affirm  that  no  sources 
exist)  for  the  remaining  26  CTG 
categories  as  well  as  adopt  rules  for  all 
major  non-CTG  sources.  (Rules  for  non- 
CTG  sources  are  not  part  of  this  SIP 
revision  and  will  not  be  further 
discussed  in  this  notice). 

EPA's  Evaluation  of  Maine's  Submittal 

In  response  to  the  RACT  catch-up 
requirement,  on  May  14, 1992  and  June 
12, 1992.  Maine  submitted  negative 
declarations  for  the  CTG  categories 
listed  as  follows: 

1 .  Surface  coating  of  coils; 

2.  Surfoce  coating  of  magnet  wire: 

3.  Surface  coating  of  large  appliances; 

4.  Surface  coating  of  automobiles  and 
light  duty  trucks; 

5.  Manufacturing  of  synthesized 
pharmaceuticals; 

6.  Manufacturing  of  pneumatic  rubber 
tires; 

7.  Manufacturing  of  vegetable  oil; 

8.  Air  oxidation  processes  in  synthetic 
organic  chemical  manufacturing 
industry; 

9.  Manufacturing  of  high  density 
polyethylene,  polypropylene  and 
polystyTene  resins; 

10.  Leaks  from  synthetic  organic 
chemical  and  polymer  manufacturing; 

11.  Petroleum  liquid  storage  in 
external  floating  roof  tanks; 

12.  Equipment  leaks  from  natural  gas/ 
gasoline  processing  plants; 

13.  Petroleum  refinery  processes: 

14.  Leaks  from  petroleum  refinery 
equipment;  and 

15.  Large  petroleum  dry  cleaners. 
Through  tne  negative  declaration,  the 

State  of  Maine  is  asserting  that  there  are 
no  sources  within  the  State  that  would 
be  subject  to  a  rule  for  that  source 
category.  EPA  is  proposing  to  approve 
this  negati-a  decleu^tion  submittal  as 
meeting  the  sections  182(b)(2)  and 
184(b)  RACT  requirements  for  the 
source  categories  listed.  However,  if 
evidence  is  submitted  during  the 
comment  period  that  there  are  existing 
sources  within  the  State  of  Maine  thai, 
for  purposes  of  meeting  the  RACT 
requirements,  would  be  subject  to  one 
or  more  of  these  rules,  if  developed, 
EPA  would  be  unable  to  take  final 
approval  action  on  the  negative 
declarations. 

After  submitting  the  above  negative 
declarations,  Maine  then  proceeded 


with  the  process  of  adopting  regulations 
to  control  the  remaining  CTG  categories 
which  include  stirface  coating 
processes,  solvent  metal  cleaning, 
graphic  arts  operations,  the  use  of 
cutback  asphalt,  and  gasoline  marketing 
operations.  Maine's  gasoline  marketing 
RACT  catch-up  regulations  are  not  a 
part  of  this  SIP  revision,  and  will  not  be 
further  discussed  in  this  action. 

In  determining  the  approvability  of  a 
VOC  mle,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  Act  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  Act  and 
40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.  For  the  purpose  of  assisting 
State  and  local  agencies  in  developing 
RACT  rules,  EPA  prepared  a  series  of 
Control  Technique  Guidelines  (CTG) 
documents.  The  CTGs  are  based  on  the 
underlying  requirements  of  the  Act  and 
specify  the  presumptive  norms  for 
RACT  for  specific  source  categories. 
EPA  has  not  yet  developed  CTGs  to 
cover  all  sources  of  VOC  emissions. 
Further  interpretations  of  EPA  policy 
are  found  in  those  portions  of  the 
proposed  Post-1987  ozone  and  carbon 
monoxide  policy  that  concern  RACT.  52 
FR  45044  (November  24, 1987)  and 
"Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  end  Deviations. 
Clarification  to  Appendix  D  of 
November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of 
availability  was  published  in  the 
Federal  Register  on  May  25, 1988)  and 
the  existing  CTGs.  In  general,  these 
guiddnce  documents  have  been  set  forth 
to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SEP. 

The  VOC  regulations  that  are 
included  in  Maine's  January  13, 1993 
SIP  submittal  are  briefly  summarized  as 
follows: 

Chapter  100:  Definitions  Regulation 

This  regulation  was  amended  to 
include  the  following  19  newly  adopted 
definitions:  as  applied,  cepture  system. 
carbon  adsorber,  condensate,  condenser, 
continuous  emission  monitor,  control 
system,  double  block-and-bleed  system, 
exempt  VOC  compoimds,  gaseous 
excess  emissions,  leak,  maximum  true 
vapor  pressure,  open-ended  valve  or 
line,  organic  compound,  overall  VOC 
emission  reduction  efficiency,  pressure 
release,  solvent,  standard  atmospheric 
conditions,  and  VOC  incinerator. 
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Chapter  129:  Surface  Coating  Facilities 

This  regulation  contains  requirements 
for  limiting  the  VOC  emissions  from  the 
surface  coating  of  cans,  fabric,  vinyl, 
metal  furniture,  flatwood  paneling,  and 
miscellaneous  metal  parts  and  products. 
Surface  coating  facilities  may  comply 
with  this  regulation  though  the  use  of 
low  VOC  coatings,  daily-weighted 
averaging,  and/or  add-on  control 
equipment. 

Chapter  130:  Solvent  Degreasers 

This  regulation  contains  equipment 
and  operation  standards  for  solvent 
degreasing  operations.  These 
requirements  apply  to  cold  cleaners, 
open-top  vapor  degreasers  and 
conveyorized  degreasers. 

Chapter  131:  Cutback  and  Emulsified 
Asphalt 

This  regulation  contains  prohibitions 
regarding  the  mixing,  storage,  use,  and 
application  of  cutback  and  emulsified 
asphalts. 

Chapter  132:  Graphic  Arts-Rotogravure 
and  Flexography 

This  regulation  contains  requirements 
to  limit  the  emissions  from  rotogravure 
and  flexographic  printing  operations. 
Graphic  arts  facilities  may  comply  with 
these  requirements  through  the  use  of 
low  VOC  coatings,  daily-weighted 
averaging,  and/or  add-on  control 
equipment. 

EPA  has  evaluated  Maine's  VOC 
regulations  and  has  found  that  they  are 
consistent  with  EPA  model  regulations 
and  the  following  CTG  documents: 
"Cciitrol  of  Volatile  Organic  Compound 
Emissions  from  Existing  Stationary 
Sources-VoluHTie  II:  Surface  Coating  of 
Cans.  Coils,  Paper.  Fabrics, 
Automobiles,  and  Light  Dutv  Trucks" 
{E?A^50/2-77-O08);  "Volume  III: 
Surface  Coating  of  Metal  Furniture" 
(EPA-450/2-77-032);  "Volume  VI: 
Surf-3ce  Coating  of  Miscellaneous  Metal 
Parts  and  Products "  (EPA-450/2-78- 
015);  "Volume  VU:  Factory  Surface 
Coating  of  Flat  Wood  Paneling"  (EPA- 
450/2-78-032);  "Volume  VIII:  Graphic 
Arts- Rotogravure  and  Flexography" 
(EPA-450/2-78-033);  "Control  of 
Volatile  Organic  Compounds  from  Use 
of  Cutback  Asphalt"  (EPA-450/2-77- 
037);  and  "Control  of  Volatile  Organic 
Compound  Emissions  from  Solvent 
Metal  Cleaning"  {EPA-450/2-77-022). 
As  such,  EPA  believes  that  the 
submitted  rules  constitute  RACT  for  the 
applicable  sources. 

Maine's  VOC  regulations  and  EPA's 
evaluation  are  detailed  in  a 
memorandum,  dated  July  16.  1993, 
entitled  "Technical  Support  Document- 
Maine-VOC  RACT  Catch-ups."  Copies 


of  that  document  are  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
action. 

EPA  is  proposing  to  approve  this 
revision  to  the  Maine  SIP  and  is 
soliciting  public  comments.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section 
of  this  action. 

Proposed  Action 

EPA  is  proposing  to  approve  Maine's 
Chapter  100  "Definitions  ReEulalion," 
Chapter  129  "Surface  Coating 
Facilities,  '  Chapter  130  "Solvent 
Degreasers,"  Chapter  131  "Cutback  and 
Emulsified  Asphalt,"  and  Chapter  132 
"Graphic  Arts-Rotogravure  and 
Flexography"  as  meeting  the 
requirements  of  sections  182fb)(2)  and 
184(b)  of  the  CAA  for  the  following 
categories  of  VOC  sources:  the  surface 
coating  of  cans,  fabric,  vinyl,  metal 
furniture,  flatwood  paneling,  and 
miscellaneous  metal  parts  and  products; 
solvent  metal  cleaning;  the  use  of 
cutback  asphalt;  and  rotogravure  and 
flexographic  printing  operations. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  Sff  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  ef  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 


that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approverequirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  tlie  economic 
reasonableness  of  state  action  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.PA.  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U  S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations.  Ozone, 
Reporting  and  recordkeeping.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  28. 1993. 
Paul  G.  Keough, 
Acting  Rpgional  Administrator. 
[PR  Doc.  93-29411  Filed  11-30-93;  8  45  ami 

BILUNQ  CODE  &560-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-293,  RM-8336] 

Radio  Broadcasting  Services; 
Harrisburg,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION"  Proposed  mle. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Harrisburg 
Broadcasting,  requesting  the  allotment 
of  FM  Cliannel  240C3  to  Harrisburg, 
Arkansas,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  this  proposal  are  35-31-23  and 
90-3^-42. 

DATES:  Comments  must  be  filed  on  or 
before  January  18, 1994,  and  reply 
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« ( imments  on  or  before  February  2. 
1^94. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows;  Riley  M. 
Murphy,  Esq..  1100  Poydras  Street,  suite 

$90,  New  Orleans,  LA  70163-259C. 
FURTHER  INFORMATION  CONTACT: 
cv  Joyner,  Mass  Media  Bureau.  (202) 

34-6530. 

SUPPt-EWENTARY  INFORMATION:  This  is  a 
^nopsi.s  of  the  Commission's  Notice  of 
iftoposed  Rule  Making.  MM  Docket  No. 
^3-293.  adopted  November  3. 1993.  and 
released  November  26, 199.3.  The  full 
text  of  this  Commission  decision  is 
en/ailable  for  inspection  and  copjring 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street.  NVV..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service. 
Inc.,  (202)  857-3800.  2100  M  Street, 
NW.,  suite  140.  Washington.  DC  20037. 

I  Provisions  of  the  Regulatory 
Flbxibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

!  Members  of  uie  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parfe  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Put  73 

Radio  broadcasting. 

Federal  Communicationt  Commission. 
Victoria  M  McCaolej'. 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Pules  Division,  Mass  Media  Bureau. 
IFR  Doc.  93-29392  FSlad  11-30-93;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  93-286,  RU-83TT\ 

Radio  Broadcasting  Services; 
Jeffersontown,  Richmond  and 
Shelbyville,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  jointly  by 


Channel  Qiek,  Inc..  licensee  of  Station 
WSLY(FM).  Channel  269A, 
Jeffersontown,  Kentucky,  WCBR  Radio, 
Inc..  licensee  of  Station'WMCQ(FM). 
ChaTinel  269A.  Richmond,  Kentucky, 
and  Shelby  County  Broadcasting,  Inc., 
licensee  of  Station  WTHQ(FM).  Channel 
267A.  Shelb>'ville.  Kentucky.  The 
petition  requests  the  substitution  of 
Channel  268C3  for  Channel  269A  at 
Richmond,  the  substitution  of  Channel 
267A  for  Channel  269A  at 
Jeffersontown.  and  the  substitution  of 
Channel  269A  for  Channel  267A  at 
Shelby-ville  pursuant  to  §  1.420(g)(3)  of 
the  Commission's  Rules.  The 
coordinates  for  Channel  268C3  at 
Richmond's  authorized  site  are  North 
Latitude  37-44-09  West  Longitude  84- 
16-05.  The  coordinates  for  Channel 
26  7 A  at  Jeffersontown  are  North 
Latitude  38-13-41  and  West  Longitude 
85-30-30.  The  coordinates  for  Channel 
269A  at  Shelbyville  are  North  Latitude 
38-12-48  and  West  Longitude  85-09- 
13. 

DATES:  Comments  must  be  filed  on  or 
before  January  IE,  1994.  and  reply 
comments  on  or  before  February  2. 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Harry  F.  Cole,  Bechtel  & 
Cole.  Chartered,  1901  L  Street,  NW.. 
suite  250.  Washington.  DC  20036 
(Counsel  for  Joint  Petitioners). 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-286,  adopted  October  29, 1993,  and 
released  November  26, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246.  or 
2100  M  Street,  N'.V.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  the 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rales 
governing  permissible  ex  parte  contacts. 

For  inforniation  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  ComicLisioa. 
Victoria  M.  McCauley, 
Assistant  Chief,  Allocations  Branch,  Polkj 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  93-29398  Filed  11-30-93;  8:45  am] 
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47  CFR  Part  73 

pyiM  DockM  Na  93-274,  RM-3372] 

Radio  Broadcasting  Services;  E!y,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  243A  to  Ely,  Nevada,  as  the 
commimity's  second  local  FM 
transmission  service.  Channel  243A  can 
be  allotted  to  Ely  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  39-14-51 
and  West  Longitude  114-53-16. 
DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994,  and  reply 
comments  on  or  before  January  25, 
1994. 

AOORESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica.  501 
Aultman.  Ely.  Nevada  89301 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPP(.EMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Cxjmmission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
93-274,  adopted  October  20. 1993,  and 
released  November  3, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street.  NW.,  Washnigton.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Cc>mmis$ion'8 
copy  contractor,  International 
Transcription  Services.  Inc.  (202)  857- 
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3800.  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  luitil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1,420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission.  . 
Victoria  M.  McCauley. 
Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  93-29391  Filed  11-30-93;  8:45  ami 

BILUNG  CODC  S713-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-275,  RM-8373] 

Radio  Broadcasting  Services;  Ploche, 
NV 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SIJMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  255A  to  Pioche,  Nevada,  as  the 
community's  first  local  aural 
transmission  service.  Channel  255A  can 
be  allotted  to  Pioche  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  37-55—47 
and  West  Longitude  114-27-05. 
DATES:  Comments  must  be  filed  on  or 
before  January- 10,  1994,  and  reply 
comments  on  or  before  January'  25, 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica,  501 
Aultman,  Ely,  Nevada  89301 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Proposed  Rule  Making.  MM  Docket  No. 
93-275.  adopted  October  20,  1993,  and 
released  November  3, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
Complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victoria  M .  McCauley, 
Assistant  Chief.  Allocations  Branch,  Policy 
and  Pules  Division,  Mass  Media  Bureau. 
IFR  Doc.  93-29390  Filed  11-30-93;  8  45  am) 
BtUJNG  CODE  6713-01-W 


47  CFR  Part  73 

[MM  Docket  No.  93-284,  RM-d375] 

Radio  Broadcasting  Services; 
V/oodvllle,  MS  and  Clayton,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  PDB 
Broadcasting  proposing  the  substitution 
of  Channel  299C3  for  Channel  299A  at 
Woodville.  Mississippi,  and 
modification  of  the  construction  permit 
for  Channel  299A  to  specify  operation 
on  the  higher  class  channel.  The 
coordinates  for  Channel  299C3  are  31- 
13-43  and  91-07-22.  To  accommodate 
the  upgrade  at  Woodville,  we  shall  also 
propose  to  delete  vacant  Channel  300A 
at  Clayton,  Louisiana,  at  coordinates  31- 
44-42  and  91-32-54.  We  shall  propose 
to  modify  the  construction  permit  for 
Channel  299A  iri  accordance  with 
§  1.420(g)  of  the  Commission's  Rules 


and  will  not  accept  competing 
expressions  of  interest  for  the  use  of  the 
channel  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994,  and  reply 
comments  on  or  before  January  25, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Donald  B.  Brady, 
President,  PDB  Broadcasting,  191  Tyere. 
Jackson,  Mississippi  39202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-284,  adopted  October  29, 1993.  and 
released  November  12, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239).  1919  M  Street.  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW.,  suite  140, 
Washington,  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  rega'-ding  proper 
fiUrg  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karousos, 

Acting  Chief  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  93-29388  Filed  11-30-93;  8:45  am) 

BUJJNO  CODE  C712-01-M 
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47  CFR  Part  73 

[MM  Docket  No.  93-276.  RM-6353] 

Radio  Broadcasting  Services; 
Franldlnton,  LA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  GACO 
Broadcasting  Corporation,  proposing  the 
allotment  of  Channel  25  5  A  to 
Franklinton,  Louisiana,  as  the 
community's  first  local  FM  service. 
Channel  255A  can  be  allotted  to 
Franklinton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  255A  are  30- 
50-54  and  90-09-18. 

DATES:  Comments  must  filed  on  or 
before  January  10, 1994,  and  reply 
.  comments  on  or  before  January  25, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Julian  P.  Freret,  Esq.,  Booth, 
Freret  &  Imlay,  suite  204, 1233  20th 
Street,  NW.,  Washington,  DC  20036 
(Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blimienthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-276,  adopted  October  19,  1993.  and 
released  November  3. 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  s".bject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M .  McCauley, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  93-29389  Filed  11-30-93;  8:45  am) 
BILLMQ  C00£  a713-01-M 


DEPARTMEffT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  88-21 ;  Notice  07] 

RIN  2127-AE62 

Federal  Motor  Vehicle  Safety 
Standards;  Bus  Emergency  Exits  and 
Window  Retention  and  Release 

agency:  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking, 
response  to  petition  for  reconsideration. 

SUMMARY:  In  response  to  two  petitions 
from  the  Blue  Bird  Body  Company,  the 
agency  is  proposing  to  amend  the 
performance  requirements  for 
emergency  exit  windows  to  allow 
manufacturers  to  install  windows  other 
than  push-out  windows  in  order  to  meet 
emergency  exit  requirements.  In 
addition,  this  proposal  would  allow 
manufacturers  to  install  either  two 
sUding  emergency  exit  windows  or  an 
emergency  exit  door  as  the  first  means 
of  satisfying  the  recently-issued 
requirements  for  additional  emergency 
exits  on  school  buses.  The  agency 
believes  that  this  proposal  would  allow 
and  encourage  the  installation  of 
alternative  window  designs  while 
maintaining  the  level  of  safety  afforded 
by  those  new  requirements.  Finally,  the 
agency  is  proposing  two  alternate  means 
for  determining  the  maximum  amount 
of  area  that  will  be  credited  for  all  types 
of  emergency  exits  on  school  buses. 
DATES:  Comments  must  be  received  by 
January  31. 1993.  If  adopted,  the 
proposed  amendments  would  become 
effective  18  months  after  the  date  of 
publication  of  the  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  room  5109,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.,  Washington,  DC 


20590.  (Docket  Room  hours  are  930 
a.m.-4  p.m..  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Hott.  NRM-15.  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW..  Washington, 
DC  20590.  Telephone:  (202)  366-0247. 

SUPPLEMENTARY  INFORMATION: 

Background 

When  Standard  No.  217,  Bus  Window 
Retention  and  Release,  originally 
became  effective  on  September  1. 1973. 
it  required  that  buses  other  than  school 
buses  have  exits  whose  combined  area, 
in  square  centimeters,  equaled  or  exceed 
432  times  the  number  of  designated 
seating  positions. 

(Note:  At  the  time,  the'standard  was  stated 
in  terms  of  square  inches.  However,  pursuant 
to  E.0. 12770,  Metric  Usage  in  Federal 
Govemient  Programs  (56  FR  35801;  July  29, 
1991),  the  agency  is  in  the  process  of 
converting  all  safety  standimis  to  metric 
units.  To  avoid  confusion,  all  units  of 
measurement  are  stated  in  tenrs  of  metric 
equivalents  in  this  notice.) 

The  type  of  exits  to  be  installed  to 
comply  with  the  1973  requirement  for 
non-s(±ool  buses  was  left  to  the  choice 
of  the  manufacturers,  although  the 
agency  assumed  that  most 
manufacturers  would  meet  the  standard 
primarily  by  instaUing  push-out  side 
windows. 

School  buses  were  excluded  from  the 
1973  requirement  for  the  following 
reason: 

In  view  of  discipline  problems  associated 
with  mandatory  quick-release  and  exit 
devices  throughout  a  school  bus  which  may 
interfere  with  the  school  bus  driver's  task, 
and  the  added  risk  of  children  falling  from 
moving  school  buses,  push-out  windows  for 
school  buses  would  remain  optional  (35  FR 
13025;  August  15. 1970). 

The  1973  Standard  applied  only  to 
non-school  buses  and  did  not  require 
that  push-out  windows  be  used  as  the 
only  means  of  compUance.  However,  as 
noted  above,  it  was  expected  that  those 
windows  would  be  the  primary  means 
of  compliance.  Further,  the  Standard 
required  that  when  a  school  bus  was 
voluntarily  equipped  with  push-out 
windows  or  with  other  emergency  exits, 
those  exits  must  conform  to  the  same 
requirements  specified  in  the  Standard 
for  exits  in  buses  other  than  school 
buses. 

In  response  to  the  Meter  Vehicle  and 
Schoolbus  Safety  Amendments  of  1974 
(Pub.  L.  93-492).  Standard  No.  217  was 
amended  to  require  emergency  exits  in 
school  buses.  The  agency  did  not  follow 
the  example  of  its  requirements  for  non- 
school  buses  and  simply  specify  that 
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school  bus  manufacturers  provide  exits 
whose  total  combined  area  equalled  a 
specified  number  of  square  centimeters 
based  on  the  number  of  designated 
seating  positions,  leaving  the  choice  of 
exit  type  to  the  manufacturer.  Instead, 
the  agency  required  that  all  new  school 
buses  have  either  (!)  one  rear  emergency 
door,  or  (2)  "one  emergency  door  on  the 
vehicle's  left  side  that  is  in  the  rear  half 
of  the  bus  passenger  compartment  and 
is  hanged  on  its  forward  side,  and  one 
push-out  rear  window."  Like  all  of  the 
agency's  safety  standards  for  motor 
vehicles.  Standard  No.  217  is  a 
minimum  safety  standard.  Its 
requirements  specify  the  fewest 
permissible  number  of  emergency  exits 
for  a  school  bus. 

In  response  to  several  school  bus 
crashes  in  the  late'19d0's,  and 
recommendations  by  the  National 
Transportation  Safety  Board,  the  agency 
initiated  rulemaking  to  require  more 
emergency  exit  area  on  school  buses.  On 
March  15, 1991,  NHTSA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
proposing  to  amend  Standard  No.  217  to 
require  that  the  minimum  number  of 
emergency  exits  on  school  buses  be 
based  upon  the  seating  capacity  of  the 
school  bus  so  that  emergency  exit 
capability  would  be  proportional  to  the 
maximum  occupant  capacity  of  the 
school  bus  and  the  school  bus 
emergency  exits  requirements  would  be 
comparable  to  the  requirements  for  non- 
school  buses  (56  FR  11153).  The  NPRM 
proposed  two  options  regarding  the 
means  for  providing  the  additional 
emergency  exit  area  required  by  the 
proposed  formula.  Option  A  wotild  have 
required  the  use  of  emergency  exit 
doors.  Option  B  would  have  required  a 
combination  of  emergency  exit  doors 
and  emergency  roof  exits. 

In  the  NPRM,  the  agency  stated  that 
it  was  not  proposing  to  extend  certain 
existing  non-school  bus  reqmrements  to 
school  buses  because  those 
requirements  had  the  effect  of 
promoting  the  use  of  push-out  windows. 
Specifically,  the  agency  did  not  propose 
to  require  that  the  required  emergency 
exists  for  a  school  bus  be  distributed  so 
that  at  least  40  percent  of  it  was  on  each 
side  of  the  bus.  The  agency  also  did  not 
propose  to  limit  the  amount  of  area  that 
would  be  credited  to  any  particular  exit 
to  3,458  square  centimeters.  The  agency 
tentatively  concluded  that  these 
requirements  should  not  be  extended  to 
school  buses  because  the  agency 
continued  to  believe  that  push-out 
windows  were  not  appropriate 
emergency  exits  for  school  buses.  The 
agency  gave  three  reasons  for  its 
concern  about  push-out  windows: 


1.  Push-out  windows  are  of  limited 
usefulness  in  evacuating  school  buses 
since  those  windows  are  usually  higher 
off  the  groimd  and  smaller  in  size  than 
exit  doors,  and  thus  are  difficult  for 
school  age  occupants  to  use. 

2.  Push-out  windows  are  almost  never 
used  as  a  means  of  escape  during  school 
evacuation  drills,  increasing  the 
likehhood,  particularly  for  smaller 
children,  that  the  windows  will  not  be 
used  in  an  actual  emergency. 

3.  Push-out  windows  are  likely  targets 
for  tampering. 

On  November  2, 1992.  NHTSA 
published  a  final  rule  increasing  the 
amount  of  emergency  exit  area  on 
school  buses  (57  FR  49413).  As  in  the 
proposal,  the  final  rule  required  that  the 
minimum  emergency  exit  area  on  school 
buses  be  based  upon  the  seating 
capacity  of  the  school  bus. 

However,  the  final  rule  differed  from 
the  NPRM  concerning  the  means  by 
which  the  additional  emergency  exit 
area  will  be  provided.  The  final  rule 
specifies  that  the  first  additional  exit 
must  be  a  side  door  and  the  second 
additional  exit  must  be  a  roof  exit.  If 
adding  those  exits  does  not  satisfy  the 
requirements  for  additional  exit  area, 
then  the  final  rule  allows  manufacturers 
to  choose  between  side  door  exits,  roof 
exits,  and  windows  in  providing  the 
remaining  additional  exit  area.  This 
change  regarding  the  reauired  types  of 
emergency  exits  resulted  from  the 
agency's  tempering  its  position 
regarding  push-out  windows  in 
response  to  the  large  nimiber  of 
comments  favoring  push-out  windows. 
In  particular,  commenters  refuted  the 
agency's  third  reason  for  not  allowing 
push-out  windows  by  stating  that 
experience  indicates  that  they  are  not 
more  likely  than  other  exits  to  be  the 
subject  of  tampering. 

Blue  Bird's  Petitions 

On  February  25, 1992,  the  Blue  Bird 
Body  Company  (Blue  Bird)  petitioned 
the  agency  to  amend  Standard  No.  217 
to  allow  the  installation  of  sliding  exit 
windows,  and  to  allow  exit  windows,  as 
alternatives  to  doors  or  a  combination  of 
doors  and  roof  exits,  for  meeting  the 
additional  exit  requirements  proposed 
in  the  March  1991  NPRM.  The  latter 
request  was  partially  mooted  by  the 
November  1992  final  rule.  This  petition 
will  be  referred  to  as  Petition  1  in  this 
notice. 

On  December  3, 1992.  Blue  Bird 
petitioned  for  reconsideration  of  the 
November  2, 1992  final  rule  "on  the 
groimds  that  it  fails  to  accomplish  the 
stated  objective  of  making  school  bus 
emergency  exit  requirements  equivalent 
to  existing  non-school  bus  emergency 


exit  requirements."  Specifically,  Blue 
Bird  stated  that  the  final  rule  differed 
from  the  non-school  bus  requirements 
in  allowing  the  area  of  a  front  service 
door  to  be  credited  towards  the 
emergency  exit  requirements,  in 
allowing  the  total  daylight  opening  of  an 
exit  to  be  credited,  and  in  not  requiring 
a  distribution  of  exits  on  each  side  of 
the  bus  This  petition  will  be  referred  to 
as  Petition  2  in  this  notice. 

Note:  Foi  the  remainder  of  this  notice,  all 
references  to  Standard  No.  217  are  referring 
to  that  standard  as  it  will  read  after  the 
amendments  made  by  the  November  2, 1992 
final  rule  become  efi^tive.  and  after  the 
changes  proposed  in  an  NPRM  published  the 
same  day  (57  FR  49444)  become  effective, 
assuming  that  they  are  adopted  as  proposed.) 

Exit  Window  Performance 
Requirements 

The  performance  requirements  for 
emergency  exit  windows  in  Standard 
No.  217  effectively  require  those 
windows  be  of  the  push-out  type.  These 
windows  are  defined  as  being  "designed 
to  open  outward  to  provide  for 
emergency  egress."  For  example. 
Standard  No.  217  requires  that  at  least 
one  force  application  to  operate  the 
release  mechanism  for  an  emergency 
exit  window  (school  bus  or  non-school 
bus)  must  differ  by  90°  to  180"  from  the 
"initial  push-out  motion"  of  the  exit. 
The  reason  that  the  Standard  has  the 
effect  of  requiring  that  an  emergency 
exit  window  be  a  push-out  window  is 
that  when  the  performance 
requirements  for  emergency  exit 
windows  were  first  developed,  the  only 
existing  type  of  emergency  exit  window^ 
were  push-out  windows.  Thus,  the 
requirements  were  tailored  to  push-out 
windows. 

The  agency  believes  that  sliding 
windows,  as  described  in  Petition  1,  can 
offer  safety  ))enefits  equivalent  to  those 
of  push-out  windows.  Sliding  windows 
provide  comparable  exit  area  to  push- 
out  windows  and  are  located  in  the 
same  position  as  push-out  windows. 
Because  Standard  No.  217  includes 
requirements  for  release  meciianisms, 
the  agency  believes  that  sliding 
windows  would  not  be  any  more 
difficult  to  operate  than  push-out 
windows.  Further,  as  Blue  Bird  notes  in 
Petition  1,  sliding  windows  offer 
benefits  over  push-out  windows  in  some 
situations.  For  example,  in  the  1989 
Alton,  Texas  school  bus  crash,  twenty- 
one  students  drowned  when  the  vehicle 
rolled  into  a  water-filled  gravel  pit.  Even 
if  available,  push-out  windows  could 
not  have  been  opened  until  the  bus  was 
almost  filled  with  water  due  to  pressure 
from  the  water  outside  the  buses. 
However,  sliding  windows  cotild  have 
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been  immediately  opened  under  those 
aonditions. 

I  Therefore,  the  agency  is  proposing  to 
amend  the  performance  requirements 
for  emergency  exit  windows  so  that 
push-out  motion  is  not  required.  The 
agency  is  also  proposing  to  clarify  the 
language  concerning  the  type  and 
number  of  release  mechanisms  and 
force  applications  for  each  window.  The 
agency  tentatively  concludes  that  the 
standard  should  provide  manufacturers 
with  a  choice  between  equipping  a 
window  with  a  single  mechanism  (with 
two  force  applications  to  release)  or 
with  two  mechanisms  (with  one  force 
application  each  to  release).  The  agency 
believes  that  requiring  a  passenger  to 
perform  more  than  two  motions  before 
a  window  can  be  opened  would  be 
needlessly  compHcated.  and  could  slow 
evacuation  of  a  bus  in  an  emergency. 
The  agency  is  not  proposing  to  rescind 
the  requirement  that  at  least  one  force 
application  to  operate  the  release 
mechanism(s)  differ  by  90°  to  180°  from 
the  motion  necessary  to  open  the 
emergency  exit  window.  If  this 
requirement  were  not  retained,  the 
agency  believes  that  accidental  openings 
could  occur  because  the  same  motion  to 
operate  the  release  mechanism  would 
open  the  exit. 

Finally,  the  agency  is  proposing  to 
delete  references  to  push-out  windows 
in  a  variety  of  requirements  to  clarify 
that  each  of  the  amended  requirements 
applies  either  to  any  type  of  emergency 
exit  or  to  any  type  of  emergency  exit 
window  (e.g..  the  identification 
requirements). 

School  Bus  Emergency  Exit 
Requirements 

Standard  No.  217  requires  school 
buses  to  have  either  a  rear  emergency 
exit  door  or  a  rear  push-out  window  and 
a  left  side  emergency  exit  door.  In 
addition,  as  noted  above,  they  may  be 
required,  depending  on  the  seating 
capacity  of  the  school  bus,  to  have 
additional  emergency  exits  added  in  the 
following  order  of  priority  until  the 
emergency  exit  area  requirements  are 
met:  (1)  A  side  emergency  exit  door,  (2) 
an  emergency  roof  exit,  and  (3)  a  side 
emergency  exit  door,  an  emergency  roof 
exit,  or  an  emergency  exit  window. 
Including  emergency  exit  windows  as 
an  option  in  the  third  priority  category 
was  the  resuh  of  a  compromise  between 
the  agency's  belief  that  push-out 
windows  were  less  likely  to  be  used  in 
an  emergency,  and  the  large  number  of 
comments  favorable  to  push-out 
windows. 

In  evaluating  Petition  1,  the  agency 
examined  whether  emergency  exit 
windows  should  be  included  in  the  first 


priority  category  of  exits  for  complying 
with  the  additional  emergency  exit 
requirements. 

To  answer  this  question,  the  agency 
identified  three  types  of  situations  in 
which  the  evacuation  of  a  school  bus 
may  be  necessary: 

1.  Minor  crashes  or  mechanical 
failures.  These  may  result  in  all  school 
bus  passengers  leaving  the  bus.  Since 
evacuation  time  is  not  a  major  concern, 
all  passengers  would  likely  exit  ft-om  the 
front  service  door. 

2.  Major  crashes.  It  is  likely  to  be 
important  that  all  school  bus  passengers 
leave  the  bus.  Evacuation  is  important, 
but  conditions  indicate  that  it  can  be 
done  in  an  orderly  fashion.  All  of  the 
passengers  would  exit  from  either  the 
front  service  door  or  the  rear/side 
eme^ency  exit  door. 

3.  Catastrophic  crashes  (e.g.,  fires  or 
submersions).  All  school  bus  passengers 
must  evacuate  the  bus  as  quickly  as 
possible.  Evacuation  time  is  the  major 
concern. 

The  agency  believes  that  the  existing 
provisions  in  Standard  No.  217  provide 
sufficient  emergency  exits  for  the  first 
two  types  of  situations.  The  rationale 
underlying  the  November  2, 1992  final 
rule  was  to  provide  additional  exits  for 
the  third  type  of  situation.  In  a 
catastrophic  crash,  passengers  leave  the 
bus  through  any  opening  that  is 
available.  Increasing  the  number  of  exits 
will  decrease  evacuation  time  in  this 
situation.  Therefore,  allowing 
emergency  exit  windows  could  decrease 
evacuation  time  in  catastrophic  crashes. 

In  addition  to  examining  whether 
emergency  exit  windows  offer  benefits 
over  other  types  of  exits,  the  agency  has 
reexamined  its  remaining  concerns 
about  push-out  windows,  i.e.,  that 
students  tend  not  to  use  them  and  that 
evacuation  drills  rarely  include  them. 
The  agency  believes  that  while  small 
children  would  still  be  reluctant  to  use 
an  emergency  exit  window  in  the  first 
two  situations  above,  a  child  would  use 
any  available  exit  in  a  catastrophic 
crash.  Finally,  the  agency  beUeves  that 
a  school  could,  and  would,  develop 
training  programs  for  emergency  exit 
windows  if  its  school  buses  were 
equipped  with  emergency  exit 
windows. 

Therefore,  the  agency  is  proposing  to 
include  sliding  exit  windows  as  an 
alternative  to  doors  in  the  first  priority 
category  of  additional  emergency  exits. 
The  agency  is  not  proposing  to  include 
push-out  exit  windows  in  the  first 
priority  category  as  the  agency  beheves 
that  there  are  several  differences 
between  these  two  types  of  emergency 
exit  windows  that  make  a  push-out 
window  less  desirable  on  a  school  bus. 


The  agency  requests  comments  on 
whether  it  is  preferable  to  install  more 
than  2  sliding  exit  windows  as  the  first 
priority  prior  to  installing  a  roof  hatch. 

First,  m  some  evacuation  situations,  a 
push-out  window  would  be  difficult,  if 
not  impossible,  for  a  small  child  to 
open.  In  the  Ahon,  Texas  crash,  push- 
out  windows  could  not  have  been 
opened  until  the  bus  was  almost  filled 
with  water  due  to  pressure  from  the 
water  outside  the  buses.  If  a  bus  came 
to  rest  on  one  side  after  a  crash,  the 
windows  on  the  upper  side  would  have 
to  be  pushed  upward  against  gravity.  In 
both  of  these  situations,  sliding 
windows  would  be  easier  to  open.  Even 
if  the  bus  were  upright,  push-out 
windows  would  have  to  be  held  open  to 
permit  passage  through  them.  Sliding 
windows  will  remain  open  without 
being  held. 

i>econd,  push-out  windows  typically 
require  a  person  to  exit  through  the 
window  head  first.  Push-out  windows 
are  tj^jically  hinged  at  the  top.  To  exit 
through  a  window  of  this  type,  a  person 
must  hold  the  window  open  with  their 
hands  and  go  through  the  opening  head 
first.  Given  the  height  above  the  ground 
of  the  window,  this  would  increase  the 
reluctance  of  small  children  to  use  the 
exit.  Shding  exit  windows  slide  or  drop 
out  of  the  way  and  remain  open, 
allowing  an  occupant  to  exit  feet  first  in 
most  situations. 

The  agency  is  also  proposing  that  if  a 
manufacturer  chooses  to  install 
emergency  exit  windows,  it  cannot 
install  both  sliding  and  push-out 
windows,  except  in  one  circumstance. 
The  reason  for  this  proposal  is  that  the 
agency  believes  that  the  presence  of 
different  types  of  emergency  exit 
windows  in  the  same  bus  would  lead  to 
confusion  for  children  trying  to 
determine  how  to  open  a  particular 
window.  The  single  limited 
circumstance  in  which  both  sliding  and 
push-out  windows  would  be 
permissible  would  be  in  a  bus  with  a 
single  rear  push-out  window  and  side 
sliding  windows.  These  buses  would  be 
excluded  because  they  are  typically  rear 
engine  buses.  A  sliding  window  could 
not  be  installed  in  the  rear  of  such 
buses. 

Exit  Area  Credit 

In  Petition  2.  Blue  Bird  objected  to  the 
November  2. 1992  final  rule  because  it 
differed  ft-om  the  non-school  bus 
requirements  in  allowing  the  area  of  a 
fi-ont  service  door  to  be  credited  towards 
the  emergency  exit  requirements. 
NHTSA  notes  that  none  of  the 
commenters  on  the  NPRM  objected  to 
the  proposal  to  allow  the  area  of  all 
existing  exits  on  school  buses  to  be 
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subtracted  from  the  calculated  amount 
of  required  exit  area  before  determining 
the  number  of  additional  exits  that 
would  be  required.  Accordingly,  the 
November  2  final  rule  allowed  the  area 
of  the  front  service  door  to  be  credited 
toward  the  emergency  exit 
requirements.  The  agency  notes  further 
that  the  November  2  final  rule  was 
intended  to  require  additional  exits  on 
some  large  school  buses.  Therefore,  the 
agency  bHalieves  that  all  existing  exits 
should  be  subtracted  before  determining 
if  additional  exits  will  be  required.  The 
agency  also  notes  that  the  front  service 
door  of  a  non-school  bus  can  be  counted 
as  an  emergency  exit  if  it  complies  with 
the  performance  requirements  in 
Standard  No.  217.  Therefore,  the  agency 
is  not  amending  Standard  No.  217  as 
Blue  Bird  requests. 

In  Petition  2.  Blue  Bird  also  objected 
to  the  November  2  final  rule  because  it 
allows  the  total  daylight  opening  of  an 
exit  to  be  credited.  Based  upon 
information  provided  by  Blue  Bird,  it 
appears  that  the  agency  underestimated 
the  size  of  current  exits  on  school  buses. 
Therefore,  the  agency  overestimated  the 
number  of  exits  that  would  be  required 
by  the  November  2  final  rule.  In 
addition,  the  agency  is  concerned  that 
manufacturers  have  the  option  of 
increasing  the  size  of  exits,  instead  of 
increasing  the  number  of  available  exits. 
As  stated  earlier,  the  agency  believes 
that  increasing  the  number  of  exits  will 
decrease  evacuation  4ime  in  a 
catastrophic  crash.  Restricting  the 
amount  of  area  that  can  be  credited  for 
an  exit  would  ensure  that  this 
rulemaking  would  achieve  its  intended 
purpose  of  increasing  the  number  of 
exits  available  to  school  bus  occupants 
in  a  catastrophic  crash. 

Therefore,  the  agency  is  proposing 
two  alternative  means  to  limit  the 
amount  of  area  that  can  be  credited  for 
any  type  of  school  bus  emergency  exit. 

Option  one  would  limit  the  amount  of 
area  that  can  be  credited  for  any  type  of 
school  bus  emergency  exit  to  3,458 
square  centimeters.  This  figure  is 
equivalent  to  the  current  amount  that 
can  be  credited  for  a  non-school  bus 
exit.  The  proposed  regulatory  text  in 
this  notice  reflects  this  option. 

Option  two  would  limit  the  amount  of 
area  that  can  be  credited  for  any  type  of 
school  bus  emergency  exit  to  an  area 
nearly  equal  to  the  area  used  for  the 
calculations  in  the  Final  Regulatory 
Evaluation  and  the  March  15. 1991 
NPRM.  This  option  would  be  consistent 
with  the  final  rule,  and  would  limit  the 
amount  of  area  that  can  be  credited  for 
any  exit.  This  would  eliminate  the 
ability  of  manufacturers  to  comply  with 
the  requirements  of  the  November  2, 


1992  final  rule  by  increasing  the  size  of 
exits  rather  than  increasing  the  number 
of  exits.  Thus,  for  use  in  the  formulas  to 
determine  if  additional  emergency  exits 
must  be  provided  (S5.2.3.1).  the  amount 
of  area  that  can  be  credited  for  each  type 
of  exit  would  be  as  follows: 

•  Front  Service  Door:  Daylight 
opening  (DLO)  or  12,916  square 
centimeters,  whichever  is  less. 

•  Rear  or  Side  Exit  Door:  6,954  square 
centimeters. 

•  Rear  Push-out  Window:  5,002 
square  centimeters. 

•  Roof  Exit:  DLO  or  3,458  square 
centimeters,  whichever  is  less. 

•  Side  Exit  Window:  DLO  or  3,458 
square  centimeters,  whichever  is  less. 

In  the  case  of  rear  or  side  exit  doors  and 
rear  push-out  windows,  the  maximum 
credit  is  equal  to  the  minimum  size 
required  to  comply  with  the 
requirements  of  Standard  No.  217.  The 
agency  does  not  have  a  preference 
between  these  two  options,  though  the 
proposed  regulatory  text  uses  option 
one  for  the  ease  of  the  reader. 

The  agency  seeks  comment  on  which 
option  is  preferable.  Option  one  would 
increase  the  number  of  exits  in 
comparison  to  the  November  2. 1992 
final  rule,  and  would  make  the  number 
of  emergency  exits  on  school  buses, 
based  on  seating  capacity,  closer  to  the 
number  of  emergency  exits  on  non- 
school  buses.  The  agency  notes, 
however,  that  school  buses  have  a 
greater  seating  capacity  than  non-school 
buses  of  the  same  physical  size.  The 
agency  requests  comments  on  the 
number  of  exits  required  on  the  same 
bus  if  it  is  equipped  with  seats  either  as 
a  school  bus  or  as  a  non-school  bus. 

In  addition  to  limiting  the  amount  of 
area  that  can  be  credited  for  each 
emergency  exit,  the  agency  is 
considering  amending  S5.2.3  to  present 
the  school  bus  emergency  exit 
requirements  in  the  form  of  a  table.  The 
exits  required  by  the  table  would  be 
determined  using  the  existing  formula 
and,  if  the  proposal  to  limit  the  amount 
of  credit  were  adopted,  whichever  credit 
limits  were  adopted.  As  an  example,  the 
following  tables  would  be  substituted 
for  S5. 2.3  if  option  two  were  adopted 
and  if  the  agency  did  not  allow  sliding 
windows  as  an  option  instead  of  a  door. 
The  following  table  would  apply  to 
school  buses  with  a  rear  emergency  exit 
door. 


Seating  capac- 
ity 


Less  than  46 
46-62  


Seating  capac- 


63-70  

More  than  70 


Additionai  exits 


1  side  door  and  1  roof  exit. 

1  akte  door  and  1  root  exit 
and  1  o(  the  Mowing  op- 
ttone:  1  akto  door  or  1 
roof  exit  or  2  windows. 


The  following  table  would  apply  to 
school  buses  with  a  side  emergency  exit 
door  and  a  rear  emergency  push-out 
window: 


Seating  capac- 

Additionai  exits 

Less  than  58  ... 

58-74  

75-82  

More  than  82 ... 

None. 

1  sMedoor. 

1  sWe  door  and  1  roof  exit. 

1  side  door  ar>d  1  root  exit. 
and  1  of  the  foflowing  op- 
tions: 1  side  door  or  2 
windows  or  1  roof  exit. 

Additional  exits 


None. 

1  side  door. 


The  tables  were  based  on  the  largest 
capacity  bus  NHTSA  believes  is  built  for 
each  type.  NHTSA  requests  comment  on 
whether  larger  capacity  buses,  which 
would  require  more  exits  under  the 
current  requirements  than  shown  in  the 
tables,  are  being  built. 

Exit  Distribution 

In  Petition  2,  Blue  Bird  objected  to  the 
November  2  final  rule  because  it  does 
not  require  at  least  40  percent  of  the 
emergency  exits  to  be  on  each  side  of 
the  bus.  as  is  required  for  non-school 
buses.  While  the  November  2  final  rule 
does  not  include  such  a  requirement  for 
school  buses,  it  does  have  distribution 
requirements.  Additional  emergency 
exit  doors  are  required  to  be  added  on 
alternate  sides  of  the  bus.  A  school  bus 
equipped  with  emergency  exit  windows 
is  required  to  have  an  even  number  of 
emergency  exit  windows  evenly  divided 
between  the  right  and  lefi  sides  of  the 
bus.  Therefore,  NHTSA  is  not  proposing 
to  apply  the  40  percent  distribution 
requirement  to  school  buses  as  Blue 
Bird  requests. 

Miscellaneous 

In  drafting  the  NPRM,  the  agency 
noted  that  it  had  not  included  a 
minimum  size  requirement  for 
emergency  exit  windows  installed^o 
satisfy  the  requirements  for  school 
buses.  Section  S5.4.1  specifies  that  any 
exit  not  required  by  S5.2.3  must  provide 
an  opening  large  enough  to  permit 
passage  of  "an  ellipse  having  a  major 
axis  of  20  inches  and  a  minor  axis  of  13 
inches."  This  section  applies  to  exit 
windows  in  non-school  buses  and  to 
voluntarily  installed  windows  in  school 
buses.  However,  it  does  not  apply  to 
windows  installed  to  comply  with  the 
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school  bus  requirements  (S5.2.3). 
Therefore,  the  agency  is  proposing  to 
amend  S5.4.2  to  specify  that  school  bus 
exit  windows  must  satisfy  the  same 
requirement. 

In  the  November  2  Bnal  rule  all  units 
of  measurement  were  stated  in  terms  of 
metric  units  pursuant  to  E.O.  12770, 
Metric  Usage  in  Federal  Government 
Programs  (56  FR  35801;  July  29.  1991). 
However,  the  agency  has  since  decided 
to  seek  comment  on  how  to  convert 
gross  vehicle  weight  rating  (GWVR)  for 
all  safety  standards.  Therefore,  the 
agency  is  proposing  to  return  GWVR 
references  in  Standard  No.  217  to 
pounds  until  a  final  decision  is  made. 

The  November  2.  1992  final  rule 
squires  emergency  exist  dcors  to  be 
equipped  with  a  positive  door  opening 
device  that  keeps  the  door  from  closing 
pest  the  point  where  the  door  is 
perpendicular  to  the  bus 
(33.4.2.1(a)(3)(i]).  The  agency  seeks 
comment  on  whether  this  type  of  device 
should  also  be  required  for  emergency 
ex  St  windows,  so  that  children  can 
en  st  from  the  window,  regardless  of  the 
bis'  orientation,  without  having  to  hold 
thi  window  open  themselves. 

Rl  lemaking  Analyses  and  Notices 

Ec?cutive  Order  12866  and  DOT 
R '  iulalory  Policies  and  Procedures 

I JHTSA  has  considered  the  iir.pect  of 
th  is  R.!emaking  action  under  E.O  12865 
a:,  1  the  Department  of  Trans;Jortaiion's 
ni  ulatory  policies  and  procedures.  This 
ac  1  ion  has  been  de'ermined  tc  be  not 
"i  i  gnificar.t"  under  either.  NKTSA 
es  I  imates  that  the  consumer  cost  of 
-o] !  inn  one  ranges  from  $26  tc  $38 
m  i  linn  and  the  consumer  cost  of  option 
tv ' )  ranges  from  S14  to  $20  mtllicn. 
depending  on  whether  a  pair  of  sliding 
windows  is  substituted  fcr  a  side 
em|ergo.ncy  door.  The  lower  costs  in 
thrase  ranges  are  as.sociated  with  sliding 
vvlhdows.  NHTSA  estimated  the 
coiiisumer  cost  of  the  November  2.  1992 
final  rule  to  be  approximately  $22 
million.  Therefore,  option  one  would 
cost  the  consumer  $4  to  $16  million 
more  than  previously  estimated  and 
option  two  wou'd  cost  the  consumer  $2 
to  $8  million  less  than  previously 
estimated.  NHTSA  has  prepared  an 
addendum  to  the  Final  Regulatory 
Evaluation  for  the  November  2  final  rule 
which  is  available  in  the  docket  for  this 
rulemaking. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  proposed  rulemaking 
action  under  the  Regulatory  Flexibility 
Act.  Based  on  that  analysis.  I  hereby 
certify  that  this  proposal  will  not  have 


a  significant  economic  impact  on  a 
sulwtantial  number  of  small  entities.  As 
explained  above,  NHTSA  does  not 
anticipate  any  significant  economic 
impact  as  a  result  of  this  proposal. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
tliere  are  no  requirements  for 
information  collection  associated  with 
this  proposal. 

National  Environmental  Policy  Act 

NFITSA  has  also  analyzed  this 
rulemaking  action  for  the  purpose  of  the 
National  Environmental  Policy  Act.  The 
agency  has  determined  that 
implementaiion  of  this  proposal  would 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Executive  Order  J2612  (Federalism! 

Finally,  NHTSA  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in  E.O. 
12612,  and  has  determined  that  this 
proposal  does  not  have  significant 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103id)  of  the  National  Traffic  end  Motor 
Vehicle  Safety  Act  (.Safety  Act;  15  U.S.C. 
1397(d)).  whenever  a  Federal  motor 
vehicle  sefety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  «  safaty 
standard  applicable  to  the  same  esoect 
of  performan'.e  whirh  is  not  ide.ntical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requiremar.t 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  Stale's  use.  Section  105  of  the 
Sdfety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  roview  of  final 
rules  establishing,  amending  or  revoking 
Fsdoral  motor  vehicle  safety  staiidtirds. 
That  section  does  not  aquire 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Submission  of  Conunents 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  feshion. 


If  a  conunenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly,  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  l^ie 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  fiirther 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  do(.kat  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  com.Tients.  the  docket 
supervistir  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

hi  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  57i  be 
emended  as  follows: 

1.  The  authority  citation  for  part  571 
of  tide  49  would  continue  to  read  as 
follows: 

Authority:  IS  U.S.C  1392.  1401.  1403. 
1407.  delegation  of  authority  at  49  CFR  1  50. 

§571.217    [Amanded] 

2.  Section  571.217  would  be  amended 
by  removing  the  definition  of  "daylight 
opening"  in  S4;  adding  a  new  definition 
of  "sliding  window"  to  S4  in 
alphabetical  order;  and  by  revising  Si: 
the  introductory  piaragraph  to  S5.2.3.1. 
S5.2.3.1(a)(l).S5.2.3.1(a)(2)(i). 

) 
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S5.2.3.1{b)(l).  and  S5.2.3.1(b)(2)(i); 
S5.2.3.2(a)(2).  S5.2.3.2(a)(3),  and 
S5. 2.3. 2(c);  S5.3.1;  the  introductory 
paragraph  to  SS.3.2;  the  introductory 
paragraph  to  S5.3.3.1  and  S5. 3. 3. 1(b); 
the  introductory  paragraph  to  S5.3.3.2; 
the  introductory  paragraph  to  S5. 3.3.3; 
S5.4,  S5.4.1,  and  S5  4.2;  the  heading  to 
S5.4.2.1;  by  adding  S5. 4.2.1(c):  by 
revising  the  heading  of  S5.4.2.2;  and  the 
introductory  paragraph  to  S5. 5.1  to  read 
as  follows: 

1571^17    Standard  No.  217;  Bus 
Emergency  Exit*  and  Wir>ck;w  R«t«ntion 
and  Raleaae. 

Si.  Scope.  This  standard  establishes 
requirements  for  the  retention  of 
window:^  other  than  w  .lidshields  in 
buses,  and  establishes  operating  forces, 
opening  dimensions,  and  markings  for 
bus  emergency  exits. 

S4.  Definitions. 

•  •        •        •        • 

Sliding  window  means  a  vehicle 
window  designed  to  open  by  moving 
either  vertically  or  horizontally  to 
provide  for  emergency  egross. 

•  •  •  *  s 

S5.2.3.1    Each  bus  shall  be  equipped 
w^ih  the  exits  specified  in  either 
Sf  .2.3.1(a)  or  S5. 2.3. 1(b),  chosen  at  the 
oj:  lion  of  the  manufacturers.  The  area  in 
sc'iare  centimeters  of  the  unobstructed 
Of  enings  for  emergency  exit  shall 
cr  llactively  amount  to  at  least  432  times 
tl  e  number  of  designated  seating 
positions  in  the  bus.  The  maximum 
tmount  of  emergency  exit  area  credited 
to  an  emergency  exit  shall  be  3.458 
square  centimeters. 

(a)(1)  One  rear  emergency  door  that 
opens  outwasd  and  is  hinged  on  the 
right  side  (either  side  in  the  case  of  a 
bus  with  a  GVWR  of  10.000  pounds  or 
less),  and  exits  providing  an  additional 
emergency  exit  area  (AEEA)  calculated 
in  accordance  with  the  following 
formula: 
AEEAs 
Where 


ITA-FSDA-RDEAl 


TA  (total  area)  =  432  x  number  of 
designated  seating  positions; 

FSDA  (firont  service  door  area)  s  Area  of 
the  unobstructed  opening  of  the 
front  service  door  or  3.458  square 
centimeters,  whichever  is  less;  and 

RDEA  (rear  door  exit  area)  =  Area  of  the 
unobstructed  opening  of  the  rear 
door  or  3,458  square  centimeters, 
whichever  is  less. 
(2)»     •     • 
(i)  A  left  side  emergency  exit  door  that 

meets  the  requirements  of  S5. 2. 3. 2(a);  or 

two  sUding  windows  that  meet  the 

requirements  of  S5. 2.3.2(c); 


(b)(1)  One  emergency  door  on  the 
vehicle's  left  side  that  is  hinged  on  its 
forward  side  and  meets  the 
requirements  of  S5.2.3.2(a),  and  a  push- 
our  rear  window  that  provides  a 
minimum  opening  clearance  41 
centimeters  high  and  122  centimeters 
wide  and  meets  the  requirements  of 
S5. 2. 3. 2(c),  and  exits  providing  an 
additional  emergency  exit  area  (AEEA) 
calculated  in  accordance  with  the 
following  formula: 
AEEA  =  |TA-FSDA-SDE.\-POWAl 
Whore 

TA  (total  area)  =  432  x  numbar  of 
designated  seating  positions; 
FSDA  (front  service  door  area)  =  Area  of 
the  unobstructed  opening  of  the 
front  service  door  or  3.458  square 
centimeters,  whichever  is  less; 
SDEA  (side  door  exit  area)  =  Area  of  the 
unobstructed  opening  of  the  side 
door  or  3.458  square  centimeters, 
whichever  is  less;  and 
POWA  (push-out  window  area)  =  Area 
of  the  unobstructed  opening  of  the 
rear  push-out  window  or  3,458 
square  centimeters,  whichever  is 
less. 

(2)*     •     • 

(i)  A  right  side  emergency  door  that 
meets  the  requirements  of  S5. 2. 3. 2(a);  or 
two  sliding  windows  that  meet  the 
requirements  of  S5. 2. 3. 2(c); 
•        •        •        •        * 

S5.2.3.2  *     •     * 
(a)*     •     • 

(2)  The  first  side  emergency  e.xit  door 
installed  pursuant  to  SS. 2.3. 1(a)(2)  shall 
be  located  on  the  left  side  of  the  bus  and 
as  near  as  practicable  to  the  midpoint  of 
the  passenger  compartment.  A  second 
side  emergency  exit  door  installed 
pursuant  to  S5. 2. 3. 1(a)(2)  shall  be 
located  on  the  right  side  of  the  bus.  In 
the  case  of  a  bus  equipped  with  three 
side  emergency  door  exits  pursuant  to 
S5.2.3. 1(a)(2).  the  Uiird  shall  be  located 
on  the  left  side  of  the  bus. 

(3)  The  first  side  emergency  exit  door 
installed  pursuant  to  S5. 2.3. 1(b)(2)  shall 
be  located  on  the  right  side  of  the  bus. 
A  second  side  emergency  door  exits 
pursuant  to  S5.2.3.1(b)(2)  shall  be 
located  on  the  left  side  of  the  bus.  In  the 
case  of  a  bus  equipped  with  three  side 
emergency  door  exits  pursuant  to 
S5.2. 3.1  (b)(2),  the  third  shall  be  located 
on  the  right  side  of  the  bus. 

(c)  Emergency  exit  windows.  A  bus 
equipped  with  emergency  exit  windows 
shall  have  an  even  number  of  such 
windows,  not  counting  a  push-out  rear 
window  required  by  S5. 2. 3.1(b).  Any 
side  emergencv  exit  windows  shall  be 
evenly  divided  between  the  right  and 
left  sides  of  the  bus.  A  bus  shall  not  be 


equipped  with  both  sliding  and  push- 
out  windows  on  its  sides. 


S5.3.1    Each  emergency  exit  not 
required  by  S5.2.3  shall  be  releasable  by 
operating  one  or  two  mechanisms 
located  within  the  regions  specified  in 
Figure  1,  Figure  2,  or  Figure  3.  The 
lower  edge  of  the  region  in  Figure  1 .  and 
Region  B  in  Figure  2,  shall  be  located  13 
centimeters  above  the  adjacent  seat,  or 
5  centimeters  above  the  armrest,  if  any, 
whichever  is  higher. 

S5.3.2.    When  tested  under  the 
conditions  of  S6.,  both  before  and  after 
the^ndow  retention  test  required  by 
S5.1,  each  emergency  exit  not  required 
by  S5.2.3  shall  allow  manual  release  of 
the  exit  by  a  single  occupant  using  force 
applications  eadi  of  which  conforms,  at 
the  option  of  tlie  manufacturer,  either  to 
paragraphs  (a)  or  (b)  of  this  section. 
Each  exit  shall  have  not  more  than  two 
release  mechanisms.  In  the  case  of  exits 
with  one  release  mechanism,  the 
mechanism  shall  require  two  force 
applications  to  release  the  exit.  In  the 
case  of  exits  with  two  release 
mechanisms,  each  mechanism  shall 
require  one  force  application  to  release 
the  exit.  At  least  one  of  the  force 
applications  for  each  exit  shall  differ 
from  the  direction  of  the  initial  motion 
to  open  the  exit  by  no  less  than  90°  and 
DO  more  than  180°. 
•        •        •        •        • 

S5.3.3.1     When  tested  under  the 
conditions  of  S6.,  both  before  and  after 
the  window  retention  test  required  by 
55. 1,  each  school  bus  emergency'  exit 
door  shall  allow  manual  release  of  the 
door  by  a  single  person,  from  both 
inside  and  outside  the  passenger 
compartment,  using  a  force  application 
that  conforms  to  paragraphs  (a)  through 
(c)  of  this  section,  except  a  school  bus 
with  a  GVWR  of  10,000  pounds  or  less 
does  not  have  to  conform  to  paragraph 
(a).  The  release  mechanism  shall  operate 
without  the  use  of  remote  controls  or 
tools,  and  notwithstanding  any  failure 
of  the  vehicle's  power  system.  When  the 
release  mechanism  is  not  in  the  position 
that  causes  an  emergency  exit  door  to  be 
closed  and  the  vehicle's  ignition  is  in 
the  "on"  position,  a  continuous  warning 
sound  shall  be  audible  at  the  driver's 
seating  position  and  in  the  vicinity  of 
that  emergency  exit  door. 

(b)  Type  of  motion:  Upward  from 
inside  the  bus;  at  the  discretion  of  the 
manufacturer  from  outside  the  bus. 
Buses  with  a  GVWR  of  10,000  pounds 
or  less  shall  provide  interior  release 
mechanisms  that  operate  by  either  an 
upward  or  pull-type  motion.  The  pull- 
type  motion  shall  be  used  only  when 
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the  release  mechanism  is  recessed  in 
such  a  manner  that  the  handle,  level,  or 
other  activating  device,  before  being 
pulled,  does  not  protrude  beyond  the 
rim  of  the  recessed  raceptacle. 
•        »        •        •        • 

:  55.3.3.2    When  tested  under  the 
C(  1  iditions  of  S6,  both  before  and  after 
tl  ( I  window  retention  test  required  by 
S  5 1,  each  school  bus  emergency  exit 
vwndow  shall  allow  manuel  release  of 
the  exit  by  a  single  person,  from  inside 
tl^e  passenger  compartment,  using  not 
more  than  two  release  mechanisms 
located  in  specified  low-force  or  high- 
force  regions  (at  the  option  of  the 
manufacturer)  with  force  applications 
and  types  of  motions  that  conform  to 
either  paragraph  (a)  or  (b)  of  this 
section.  In  the  case  of  windows  with 
one  release  mechanism,  the  mechanism 
shall  require  two  force  applications  (o 
release  the  exit.  In  the  case  of  windows 
with  two  release  mechanisms,  each 
mechanism  shall  require  one 
application  to  release  the  exit  At  least 
one  of  the  force  applications  for  each 
window  shall  differ  from  the  direction 
of  the  initial  motion  to  open  their  exit 
by  no  less  then  90*  and  no  more  than 
180*.  Eacii  release  mechanism  shall 
operate  without  the  use  of  remote 
controls  or  tools,  and  notwithstanding 
any  failure  of  the  vehicle's  power 
system.  When  a  release  mechanism  is 
open  and  the  vehicle's  ignition  is  in  the 
"on"  position,  a  continuous  warning 
shall  be  audible  at  the  driver's  seating 
position  and  in  the  vicinity  of  that 
emergency  exit. 

S5.3.3.3    When  tested  under  the 
conditions  of  S6,  both  before  and  af^er 
the  window  retention  test  required  by 
S5.1,  each  school  bus  emergency  roof 
exit  shall  allow  manual  release  of  the 
exit  by  a  single  person,  from  both, 
inside  and  outside  the  passenger 
compartmer.t,  using  not  more  than  two 
release  mechanisms  located  at  specified 
low-force  or  high-force  regions  (at  the 
option  of  the  manufacturer)  with  force 
applications  and  types  of  motions  that 
conform  to  either  paragraph  (a)  or  (b)  of 
this  section.  In  the  case  of  roof  exits 
with  one  release  mechanism,  the 
mechanism  shall  require  two  force 
applications  to  release  tlie  exit.  In  the 
case  of  roof  exits  with  two  release 
mechanisms,  each  mechanism  shall 
require  one  application  to  release  the 
exit.  At  least  one  of  the  force 
applications  for  each  roof  exit  shall 
differ  from  the  direction  of  the  initial 
push-out  motion  of  the  exit  by  no  less 
than  90"  and  no  more  than  180*. 


55.4.1  After  the  release  mechanism 
has  been  operated,  each  emergency  exit 
not  required  by  S5.2.3  shall,  under  the 
conditions  of  S6.,  before  and  after  the 
window  retention  tast  required  by  S5.1. 
using  the  reach  distances  and 
corresponding  force  levels  specified  in 
S5.3.2,  allow  manual  opening  by  a 
single  occupant  to  a  position  that 
provides  an  opening  large  enough  to 
admit  imobstructed  passage,  keeping  a 
major  axis  horizontal  at  all  times,  of  an 
ellipsoid  generated  by  rotating  about  its 
minor  axis  an  ellipse  having  a  major 
axis  of  50  centimeters  and  a  minor  axis 
of  33  centimeters. 

55.4.2  School  bus  emergency  exist 
opening. 

55.4.2.1  School  buses  with  a  CVWP 
cf  more  than  10.000  pounds. 

•        •        •        •        • 

(c)  Emergency  exit  windows.  After  the 
release  mechanism  has  been  operated, 
each  emergency  exit  window  of  a  school 
bus  shall,  under  the  conditions  of  S6.. 
before  and  after  the  window  retention 
test  required  by  S5.1.  using  force  levels 
specified  in  S5.3.3.2.  be  manually 
extendable  by  a  single  occupant  to  a 
position  that  provides  an  opening  large 
enough  to  admit  unobstructed  passage, 
keeping  a  major  axis  horizontal  at  all 
times,  of  an  ellipsoid  generated  by 
rotating  about  its  minor  axis  an  ellipse 
having  a  major  axis  of  50  centimeters 
and  a  minor  axis  of  33  centimeters. 

55.4.2.2  School  buses  nith  a  GVWR 
of  10,000  pounds  or  less. 

S5.5.1     In  buses  other  than  school 
buses,  and  except  for  vdndows  serving 
as  emergency  exists  in  accordance  with 
S5. 2.2(b)  and  doors  in  buses  with  a 
GVWR  of  10,000  pounds  or  less,  each 
emergency  door  shall  have  the 
designation  "Emergency  Door"  or 
"Emergency  Exit"  and  every  other 
emergency  exit  shell  have  the 
designation  "Emergency  Exit"  followed 
by  concise  operating  instructions 
describing  each  motion  necessary  to 
unlatch  and  open  the  exit,  located 
within  15  centimeters  of  the  release 
mechanism. 


49  CFR  Part  583 

[Oockat  No.  92-64;  Notice  4] 

RIN  2127-AE&3 

Motor  Vehicle  Content  Latieling: 
Correction 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Correction  to  Notice  of  Proposed 
Rulemaking  (NPRM). 

SUMMARY:  This  document  contains  a 
correction  to  the  NPRM  that  was 
published  on  Friday,  November  19. 
1993  (58  FR  61042).  This  NPRM 
explains  the  regulations  proposed  by 
NHTSA  to  implement  the  don-.esric 
content  labeling  provisions  of  the 
American  Automobile  Labeling  Act. 
Other  corrections  to  the  November  19 
proposed  rule  were  published  in  the 
November  26  Federal  Register  (58  FR 
62415). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Nelson  Gordy.  Office  of  Market 
Incentives.  National  Highway  Traffic 
Safety  Administration,  room  5313, 400 
Seventh  Street  SW..  Washington,  DC 
20590  (202-366-4797). 

SUPPt.EMENTARY  INFORMATION:  As 
published,  the  proposed  regulatory  text 
contained  an  error  which  may  prove  to 
be  misleading.  Therefore,  the  agency  is 
correcting  this  error. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  19. 1993  of  the  NPRM. 
Docket  No.  92-64,  Notice  3.  is  corrected 
as  follows: 

§583.10    [Corrected] 

Paragraph  1.  On  page  61061.  in  the 
second  column.  §533. 10(b)(1),  the  first 
word  of  line  eight  of  the  paragraph,  the 
word  "allied"  is  corrected  to  read 
"outside". 


Issued  on  November  23, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Bulemaking. 
(FR  Doc  93-29226  Filed  11-30-93;  8:45  am) 

BILUNQ  CODE  4«10-S»-M 


Issued:  November  24, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc  93-29259  Filed  11-30-93;  8:45  am) 

BILUMO  CODE  «eiO-«»-M 


S5.4    Emergency  exit  opening. 
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DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  on  a 
Petition  To  List  Nine  Bexar  County,  TX, 
invertebratea 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  petition  Ending  and 

initiation  of  status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  The  petition  has  been  found 
to  present  substantial  information 
indicating  that  listing  nine  Bexar 
County.  Texas,  invertebrates  {Batrisodes 
venyivi,  Cicurina  baronia.  Cicurina 
madia,  Cicurina  venii.  Cicurina  vespera. 
Neoleptoneta  microps,  Rhadine  exilis. 
Rhadine  infemalis,  and  Texella 
cokendolpheri)  as  threatened  or 
endangered  may  be  warranted.  A  status 
review  is  initiated  on  these  nine  species. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  November  16. 1993. 
Comments  and  information  from  all 
interested  parties  should  be  submitted 
by  January  3. 1994. 

ADDRESSES:  Information,  comments,  or 
questions  should  be  submitted  to  the 
State  Administrator,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Field  Office,  611  East  6th  Street,  room 
407.  Austin.  Texas  78701.  The  petition, 
finding,  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Stanford.  Ecologist,  at  the  above 
address  (512/482-5436). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et seq),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  deUst,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  finding 
is  to  be  published  promptly  in  the 
Federal  Register.  If  the  finding  is 
positive,  the  Service  is  also  required  to 
promptly  commence  a  status  review  of 
the  species. 


Patricia  K.  Cimningham  of  the  Helotes 
Creek  Association  and  individuals 
representing  the  Balcones  Canyonlands 
Conservation  Coalition,  the  Texas 
Speleological  Association,  the  Alamo 
Group  of  the  Sierra  Club,  and  the  Texas 
Cave  Management  Association 
submitted  a  petition  to  the  Service  to 
add  nine  invertebrates  from  Bexar 
County,  Texas,  to  the  List  of  Threatened 
and  Endangered  Wildlife.  The  petition 
was  dated  January  9. 1992.  and  received 
by  the  Service  on  January  13. 1992. 

The  petitioned  invertebrates  are  all 
obligate  cave-dwelling  species 
(troglobites)  of  local  distribution  in  dry 
caves  in  Bexar  County.  They  include 
five  spiders,  one  harvestman,  and  three 
beetles.  These  species  are  probably 
predaceous  on  the  eggs,  larvae,  or  adults 
of  olher  cave  invertebrates.  Troglobites 
are  subterranean,  inconspicuous,  and 
difficult  to  study  (Mitchell  and  Reddell 
1971).  However,  there  is  biological 
information  available  on  the  Bexar 
Coimty  invertebrates  in  that  we  know 
all  of  these  species  are  obligate  cave- 
dwellers  and  that  their  continued 
existence  depends  on  the  ecological 
stability  of  the  cave  environments  in 
which  they  are  found.  Although  there  is 
little  specific  information  available  on 
their  microhabitat  requirements,  their 
macrohabitat  requirement  (caves  and 
possibly  interstitial  spaces  associated 
with  caves)  is  known. 

Cicurina  baronia,  Cicurina  madia, 
Cicurina  venii,  Cicurina  vespera,  and 
Neoleptoneta  microps  are  all  small, 
eyeless,  or  essentially  eyeless, 
troglobitic  spiders.  Texella 
cokendolpheri  is  a  small,  eyeless 
harvestman.  Rhadine  exilis  and  Rhadine 
infemalis  are  small,  essentially  eyeless 
ground  beetles.  Batrisodes  venyivi  is  a 
small,  eyeless  mold  beetle.  All  four 
Cicurina,  the  Texella,  and  the 
Batrisodes  did  not  have  formal  species 
names  in  the  petition,  but  taxonomic 
descriptions  and  names  have  since  been 
published  (Chandler  1992,  Gertsch 
1992,  Ubick  and  Briggs  1992). 

The  entire  ranges  of  these  species 
occur  in  north  and/or  northwest  Bexar 
County.  The  species  and  their  habitat 
may  be  threatened  by  a  number  of 
factors  including  destruction  and/or 
deterioration  of  habitat  by  commercial, 
residential,  and  road  construction; 
filling  of  caves;  loss  of  permeable  cover; 
potential  contamination  from  such 
things  as  septic  effluent,  sewer  leaks, 
runoff,  and  pesticides;  predation  by  and 
competition  with  non-native  fire  ants 
(Solenopsis  invicta);  and  vandalism. 

Fjre  ants:  Fire  ants  are  a  major  threat 
to  the  cave  invertebrates.  The 
significance  of  this  threat  and  the 
difficulty  of  controlling  fire  ants  should 


not  be  underestimated.  Fire  ants  are 
voracious  predators  and  there  is 
evidence  tnat  overall  arthropod 
diversity  drops  in  their  presence 
(Vinson  and  Sorenson  1986,  Porter  and 
Savignano  1990).  Even  in  the  unlikely 
event  that  fire  ants  do  not  affect  the 
proposed  species  directly,  their 

Eresence  in  and  around  caves  could 
ave  a  drastic  detrimental  effect  on  the 
cave  ecosystem  through  loss  of  species, 
inside  the  cave  and  out,  that  provide 
nutrient  input  and  critical  links  in  the 
food  chain. 

Controlling  fire  ants  once  they  have 
invaded  the  cave  and  vicinity  is 
difficult.  Chemical  control  methods 
have  some  effectiveness  but  \iie  effect  of 
these  agents  on  non-target  species  is 
unclear.  Consequently,  use  of  chemicals 
to  control  fire  ants  in  and  around  caves 
is  not  advisable.  Currently,  the  Service 
recommends  only  boiUng  water 
treatment  for  control  of  fire  ant  colonies 
near  caves  inhabited  by  listed 
invertebrates  in  Travis  and  Williamson 
counties.  This  method  is  labor  intensive 
and  only  moderately  effective. 
Presently,  the  burden  of  carrying  out 
such  practices  is  not  a  designated  or 
mandated  duty  of  any  agency, 
individual,  or  organization.  This  type  of 
control  will  likely  be  needed 
indefinitely  or  until  a  long-term  method 
of  fire  ant  control  is  developed. 

Destruction/deterioration  of  habitat: 
Destruction  of  caves  in  Bexar  County 
and  throughout  central  Te.xas  is 
common  (Elliott  1990,  Veni  1991).  Veni 
(1991)  estimates  that,  at  present.  26 

Eercent  of  known  caves  in  Bexar  County 
ave  been  destroyed  tlirough  filling 
with  dirt,  rocks,  concrete,  or  other 
materials;  capping  or  covering  by  roads 
or  buildings;  and  "blasting  out  of 
existence"  by  construction  and 
quarrying  operations.  He  anticipates 
that  the  total  number  of  caves  will 
continue  to  decrease  as  discovery  of 
new  caves  decreases  and  more  known 
caves  are  destroyed. 

The  northwest  quadrant  of  Bexar 
County  has  a  high  potential  for 
development.  Information  in  the 
petition  refers  to  existing,  ongoing,  and 
proposed  developments  and  the 
likelihood  of  future  growth  in  north  and 
northwest  Bexar  County.  The  Edwards 
Underground  Water  District  (1993) 
presents  data  suggesting  that  the 
Edwards  Aquifer  recharge  zone  in 
northwest  Bexar  County  is  "poised  for 
explosive  development  as  the  economy 
rebounds."  Most  of  the  caves  containing 
the  petitioned  invertebrates  are  located 
within  the  Edwards  Aquifer  recharge 
zone. 

While  the  important  cave  entrances 
may  themselves  not  be  in  imminent 
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danger  from  development,  cave 
environments  can  be  negatively 
impacted  by  nmoff,  chemical  spills, 
sewer  leaks,  pesticide  use,  and  septic 
effluent  associated  with  development  on 
nearby  properties  within  the  karst  zone. 
The  caves  are  situated  within  the  porous 
limestone  that  forms  the  Edwards 
Aquifer  and  are  susceptible  to 
contamination  originating  on  property 
where  the  cave  entrance  lies,  as  well  as 
on  properties  that  lie  above  and  adjacent 
to  subterranean  reaches  of  the  cave. 
Dramatic  evidence  that  contaminants 
can  move  through  cavernous  limestone 
is  presented  by  Russell  (1987). 

Parameters  of  the  cave  environment 
include  a  relatively  constant,  high 
humidity  and  stable  temperature,  and 
low  energy  input  (Howarth  1983, 
Holsinger  1988,  Elliott  and  Reddell 
1989).  Nutrient  availability  and 
moisture  are  critical  limiting  factors  in 
cave  environments  (Barr  1968). 
Adaptations  to  the  high  relative 
humidity  and  low  nutrient  availability 
typical  of  caves  are  common  among 
tro^obites  (Mitchell  1967,  Barr  1968, 
Howarth  1983).  and  the  invertebrates  in 
question  exhibit  many  of  these 
adaptations  (Barr  1960,  Barr  1974, 
Gertsch  1974).  Nearly  all  food  energy  in 
caves  must  be  imported  from  the 
exterior  (Holsinger  1988).  Energy  enters 
areas  near  the  cave  entrance  via  species 
that  move  between  the  surface  and  the 
cave  and  via  organic  matter  that  washes 
into  the  caves.  In  deeper  reaches  of  the 
cave,  the  primary  input  of  energy  is 
through  water  containing  dissolved 
organic  matter,  percolating  through  the 
karst  through  fissures  and  solution 
featiues  (Howarth  1983.  Holsinger  1988, 
ElUott  and  Reddell  1989).  Rapid, 
uncontrolled  urbanization  in  northern 
Bexar  County  would  likely  result  in  a 
dramatic  increase  in  impermeable  cover 
in  areas  surrounding  many  of  the  caves. 
An  increase  in  impermeable  cover  could 
result  in  decreased  percolation  of  water 
into  the  caves  via  the  karst  and  have  a 
detrimental  effect  on  the  moisture 
regime  and  nutrient  input  critical  to 
cave-dwelling  spacies. 

After  a  review  of  Uie  petition  and 
other  available  information,  the  Service 
has  found  that  the  petition  presented 
substantial  information  that  listing 
Batrisodes  venyivi,  Cicurina  baronia, 
Cicuhna  madia,  Cicurina  venii, 
Cicurina  vespera.  Neoleptoneta 
microps,  Rhadine  exilis.  Rhadine 
infemalis,  and  Texella  cokendolpheri  as 
thxeatened  or  endangered  species  may 
be  warranted.  This  finding  initiates  a 
status  review  for  these  invertebrates  as 
required  under  section  4(b)(3)(A)  of  the 
Act.  Within  one  year  from  the  date  the 
petition  was  received,  the  Service  is 


required  imder  section  4(b)(3)(B)  of  the 
Act  to  make  a  finding  as  to  whether  the 
petitioned  action  is  warranted. 

The  Service  would  appreciate  any 
additional  data,  information,  or 
comments  from  the  public,  government 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  the  status  of  these  nine 
species,  including  specific  information 
on  threats  and  distribution.  Comments 
should  be  submitted  by  January  31. 
1994,  to  be  considered  in  the  12-month 
petition  finding. 
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Author 

This  notice  was  prepared  by  Ruth 
Stanford  and  Alisa  ShuU.  (See 
ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  November  16, 1993. 
Bruce  Blanchard. 

Acting  Director.  Fish  and  Wildlife  Senice. 
[FR  Doc.  93-29399  Filed  11-30-93;  8:45  am) 
BILUNQ  CODE  4310-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 
P.D.N0.112293B] 

Atlantic  Sea  Scallop  Fishery;  Public 
Hearing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
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action:  Temporary  adjustment  of 
standards;  notice  of  public  hearing  and 
request  for  comments. 

SUMMARY:  NMFS  will  hold  a  public 
hearing  to  solicit  public  input  on  a 
temporary  adjustment  of  the  meat 
coimt/shell  height  standards  for  Atlantic 
sea  scallops. 

DATES:  The  pubUc  hearing  will  be  held 
on  December  9, 1993,  at  9:30  a.m. 
Written  comments  will  be  accepted 
through  December  9, 1993,  at  the 
address  given  below. 
ADDRESSES:  The  December  9, 1993, 
hearing  will  be  held  in  conjunction  with 
the  Naw  England  Fishery  Management 
Council  (Coimcil)  meeting  at  the  King's 
Grant  Inn,  Route  128  at  Trask  Lane, 
Danvers,  Massachusetts. 

Written  comments  should  be 
addressed  to  Richard  Roe,  Director, 
Northeast  Regional  Office.  NMFS,  One 
Blackburn  Drive.  Gloucester,  MA  01930. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paul  H.  Jones,  Fishery  Policy  Analyst, 
Fishery  Management  Operations,  NMFS 
Northeast  Region,  508-281-9273. 

SUPPLEMENTARY  INFORMATION:  Section 
650.22  of  the  regulations  implementing 
the  Fishery  Management  Plan  for 
Atlantic  Sea  Scallops  (FMP)  (50  CFR 
part  650)  provides  authority  to  the 
Regional  Director  to  adjust  temporarily 
the  meat  count/shell  height  standards 
upon  finding  that  specific  criteria  are 
met.  The  standards  can  be  adjusted 
within  a  range  from  25  to  40  meats  per 
pound  and  may  be  adjusted  no  more 
than  5  meats  by  any  one  adjustment. 
The  Regional  Director  has  considered 
the  criteria  specified  in  §  650.22(c)  and 
has  decided  to  recommend  an 
adjustment  to  the  standards  from  30  to 
33  meats  per  pound  [shell  height  from 
3V2  inches  (89  mm)  to  3"/i6  inches  (94 


mm)]  for  the  period  February  1, 1994 
through  February  28, 1994. 

The  regulations  require  the  Regional 
Director  to  hold  a  public  hearing  on  this 
recommendation  and  to  sohcit 
comments  from  the  Council.  The 
Regional  Director  may  modify  this 
recommendation  based  on  comments 
from  the  Council  or  the  public.  After 
consideration  of  the  full  record,  a  final 
determination  will  be  made  by  the 
Regional  Director  whether  or  not  to 
adjust  the  standards.  If  the  Regional 
Director  determines  that  the  standards 
should  be  adjusted,  notice  will  be 
published  in  the  Federal  Register. 

Dated:  November  24, 1993. 
Da\id  S.  Crestin, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-29363  FUed  11-30-93;  8:45  am) 
BiLUNG  CODE  3510-»-M 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  26, 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
coJlection:  (2)  Title  of  the  information 
collection;  (3)  form  numbers),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  docvunents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-2118. 

Revision 

•  Agricultural  Marketing  Service 
Cranberries  Grown  in  the  States  of  MA, 

RI,  CT.  NJ,  Wl.  MN.  OR.  WA,  and 

Long  Island  in  the  State  of  NY. 

Marketing  Order  No.  929. 
Recordkeep  ng;  Annually 
Farms;  businesses  or  other  for-profit; 

1,684  responses;  849  hours 
Mark  A.  Hessel  (202)  720-3923. 

Reinstatement 

•  Animal  and  Plant  Health  Inspection 
Service 


Poultry  Affected  by  Salmonella 
Enteritidis— 9  CFR  82  Subpart  G  VS 
10-4  and  10-4A,  20-1.  20-4,  &  SE 
20-2  &  20-3 

Recordkeeping;  On  occasion 

State  or  local  governments;  farms; 
Federal  agencies  or  employees;  40.961 
responses;  18,768  hours 

Ronald  J.  Day  (301)  436-4974. 

Donald  E.  Hulcher. 

Department  Qearance  Officer. 

[FR  Doc.  93-29455  Filed  11-30-93;  8:45  ;iin] 

BILUNG  CODE  3410-01-M 

Federal  Grain  Inspection  Service 

Request  for  Comments  on  the 
Applicants  for  Designation  In  the 
Geographic  Areas  Currently  Assigned 
to  the  Gibson  City  (IL),  Indianapolis 
(IN),  and  Springfield  (IL)  Agencies,  and 
the  State  of  Wyoming 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS),  USDA. 

ACTION:  Notice. 

SUMMARY:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Donald  Swanstrom 
dba  Gibson  City  Grain  Inspection 
Department  (Gibson  City),  Indianapolis 
Grain  Inspection  &  Weighing  Service, 
Inc.  (Indianapolis).  Springfield  Grain 
Inspection,  Inc.  (Springfield),  and  the 
Wyoming  Department  of  Agriculture 
(Wyoming). 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  December  31. 1993. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief.  Review  Branch,  Compliance 
Division.  FGIS.  USDA,  room  1647  South 
Building.  P.O.  Box  96454,  Washington. 
DC  20090-6454.  SprintMail  users  may 
respond  to 

IA:ATTMAIL.0:USDA.ID:A36HDUNN1. 
ATTMAIL  and  FrS2000MAIL  users 
may  respond  to  1A36HDUNN. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-720-1015.  attention: 
Homer  E.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue.  SW.. 
during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPt^MENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  30. 1993,  Federal 
Register  (58  FR  51047),  FGIS  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Gibson  City.  Indianapolis. 
Springfield,  and  Wyoming  to  submit  an 
application  for  designation. 
Applications  were  due  by  October  29, 
1993. 

Indianapolis  and  Wyoming  each 
apphed  for  designation  in  the  entire 
area  currently  assigned  to  them. 

There  were  two  applicants  for  the 
Gibson  Qty  area.  Donald  Swanstrom 
dba  Gibson  City  Grain  Inspection 
Department  proposing  to  incorporate 
and  do  business  as  Gibson  City  Grain 
Inspection,  Inc.,  applied  for  designation 
in  die  area  currently  assigned  to  Gibson 
City,  e.xcept  for:  The  area  north  of 
Highway  116,  west  of  Highway  47,  and 
southeast  of  the  Southern  Pacific 
Railroad;  and  Farm  Service. 
Arrowsmith.  McLean  Coxmty  (located 
inside  Central  Illinois  Grain  Inspection, 
Inc.'s,  area). 

Central  Illinois  Grain  Inspection.  Inc. 
(Central  Illinois),  applied  for 
designation  to  serve  the  area  north  of 
Highway  116,  west  of  Highway  47,  and 
southeast  of  the  Southern  Pacific 
Railroad;  and  Farm  Service, 
Arrowsmith,  McLean  County,  in 
addition  to  the  area  they  are  already 
designated  to  serve.  The  Gibson  City 
and  Central  Illinois  agencies  are 
contiguous  official  agencies. 

There  were  two  appUcants  for  the 
Springfield  area.  Springfield  applied  for 
designation  in  the  entire  area  currently 
assigned  to  it  except  for:  Chestervale 
Elevator  Company.  Chestervale.  Logan 
Coxmty  (located  inside  Decatur  Grain 
Inspection,  Inc.'s,  area). 

Decatur  Grain  Inspection,  Inc. 
(Decatur),  applied  for  designation  to 
serve  Chestervale  Elevator  Company. 
Chestervale.  Logan  County,  in  addition 
to  the  area  they  are  already  designated 
to  serve.  The  Springfield  and  Decatur 
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agencies  are  contiguous  official 
agencies. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
tAl  comments  must  be  submitted  to  the 
Comphance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  aeq.). 

Dated:  November  22, 1993. 
Neil  E.  Porter. 

Director,  Compliance  Division. 
IFR  Doc.  93-29232  Filed  11-30-93;  8:45  am) 

BIUJNG  COOe  3410-EN-F 


Designation  of  tha  Decatur  (IL),  and 
McCrea  (lA)  Agenciea  and  the  State  of 
South  Carolina 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 
action:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Decatur  Grain  Inspection. 
Inc.  (Decatur),  John  R.  McCrea  Agency, 
Inc.  (McCrea).  and  the  South  Carolina 
Department  of  Agriculture  (South 
Carolina)  to  provide  official  inspection 
services  under  the'  United  States  Grain 
Standards  Act.  as  amended  (Act). 
EFFECTIVE  DATE:  January  1. 1994. 
ADDRESSES:  Homer  E.  Dunn.  Chief. 
Review  Branch.  Compliance  Division, 
FGIS,  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  30, 1993,  Federal  Register 
(58  FR  34983),  FGIS  announced  that  the 
designations  of  Decatur,  McCrea,  and 
South  Carolina  end  on  December  31. 
1993,  and  asked  persons  interested  in 
providing  official  services  within  the 
specified  geographic  areas  to  submit  an 


application  for  designation. 
Applications  were  due  by  July  30, 1993. 
Decatur,  McCrea,  and  Soutb  Carolina, 
the  sole  applicants,  each  applied  for 
designation  in  the  entire  area  currently 
assigned  to  them. 

FGIS  requested  comments  on  the 
applicants  in  the  September  1, 1993, 
Federal  Register  (58  FR  46157). 
Comments  were  due  by  October  1, 1993. 
FGIS  received  no  comments  by  the 
deadline.  FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B). 
determined  that  Decatur,  McCrea,  and 
South  Carolina  are  able  to  provide 
official  services  in  the  geographic  areas 
for  which  they  applied. 

Effective  January  1, 1994,  and  ending 
December  31. 1996,  Decatur,  McCrea, 
and  South  Carolina  are  designated  to 
provide  official  inspection  services  in 
the  geographic  areas  specified  in  the 
June  30. 1993  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Decatur  at  217- 
429-2466.  McCrea  at  319-242-2073. 
and  South  Carolina  at  803-554-1311. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq). 

Dated:  November  22. 1993. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
[FR  Doc.  93-29233  Filed  11-30-93;  8:45  ami 
BILUNQ  CODE  3410-EN-F 


Request  for  Applications  From 
Persons  Interested  In  Designation  to 
Provide  Official  Services  In  the 
Geographic  Areas  Presently  Assigned 
to  the  Memphis  (TN)  Agency  and  the 
State  of  Alaska 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act.  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Memphis  Grain  and  Hay 
Association  (Memphis),  and  the  Alaska 
Department  of  Natural  Resources, 
Division  of  Agriculture  (Alaska)  will 
end  May  31, 1994,  according  to  the  Act. 
and  FGIS  is  asking  persons  interested  in 
providing  official  services  in  the 
specified  geographic  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  December  31. 1993. 
ADDRESSES:  Apphcations  must  be 
submitted  to  Homer  £.  Dunn,  Chief. 


Review  Branch,  Compliance  Division, 
FGIS,  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Homer  E.  Dunn.  If  an 
application  is  submitted  by  telecopier, 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  SVV., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1, 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Memphis,  main 
office  located  in  Memphis,  Tennessee, 
and  Alaska,  main  office  located  in 
Palmer,  Alaska,  to  provide  official  grain 
inspection  services  under  the  Act  on 
June  1, 1991. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act.  The  designations 
of  Memphis  and  Alaska  end  on  May  31, 
1994. 

The  geographic  area  presently 
assigned  to  Memphis,  in  the  States  of 
Arkansas  and  Tennessee,  pursuant  to 
section  7(f)(2)  of  the  Act.  which  will  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Craighead,  Crittenden.  Cross.  Lee. 
Mississippi,  Phillips,  Poinsett,  and  St. 
Francis  Counties,  Arkansas. 

Carroll,  Chester.  Crockett,  Dyer, 
Fayette,  Gibson,  Hardeman,  Haywood, 
Henderson,  Lauderdale,  Madison, 
McNairy,  Shelby,  and  Tipton  Counties, 
Tennessee. 

The  following  locations,  outside  of 
the  above  contiguous  geographic  area, 
are  part  of  this  geographic  area 
assignment:  Continental  Grain  Co., 
Tiptonville.  Lake  County,  Tennessee 
(located  inside  Cairo  Grain  bispection 
Agency,  Inc.'s,  area);  and  Lockhart- 
Coleman  Grain  Company,  Augusta, 
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Woodruff  County,  Arkansas  (located 
inside  Little  Rock  Grain  Exchange 
Trust's  area). 

The  geographic  area  presently 
assigned  to  Alaska,  pursuant  to  section 
7(0(2)  of  the  Act.  which  will  be  assigned 
to  the  applicant  selected  for  designation, 
is  the  entire  State  of  Alaska,  except 
those  export  port  locations  within  the 
State  which  are  serviced  by  FGIS. 

Interested  persons,  including 
Memphis  and  Alaska,  are  hereby  given 
the  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  section  7(fl  of  the  Act 
and  4  800.196(d)  of  the  regulations 
issued  thereunder.  Designation  in  the 
specified  geographic  areas  is  for  the 
period  beginning  June  1, 1994,  and 
ending  May  31, 1997.  Persons  wishing 
to  apply  for  designation  should  contact 
the  Compliance  Division  at  the  address 
hsted  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
^f  signaled. 

Authority:  Pub.  L.  94-582,  90  Stat  2867, 
as  amended  (7  U.S.C.  71  et  seq). 

Dated:  November  22, 1993. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
fFR  Doc.  93-29234  Filed  11-30-93,  8:45  am] 

MJJNG  CODE  3410-EN-F 
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adequate  Demand  for  Official 
Services  in  the  Fort  Worth  (TX)  Area 

AGENCY:  Federal  Grain  In.<;pection 
Service  (FGIS),  USDA. 
action:  Notice. 

SUMMARY:  FGIS  has  determined  there  is 
Inadequate  demand  for  official  services 
to  designate  any  organization  to  provide 
official  services  in  the  Fort  Worth  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  Chief,  Review  Branch, 
Compbance  Division,  FGIS,  USDA, 
Boom  1647  South  Building.  P.O.  Box 
96454.  Washington,  DC  26090-€454. 
SprintMail  users  may  respond  to 
IA:ATTMAIL.G:USDA,ID:A36HDUNN]. 
ATTMAIL  end  FTS2000MAIL  users 
may  respond  to  !A36HDUN>J. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-720-1015.  attention: 
Homer  E.  Dunn. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ifomer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  denned  in  Executive  Order  12866 


and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

On  March  31, 1993,  Araarillo  Grain 
Exchange,  Inc.  (Amarillo),  notified  FGIS 
that  they  wanted  to  cease  providing 
official  services  In  the  Fort  Worth 
portion  of  their  area  due  to  the  low 
volume  of  requests  for  official 
inspection  services.  In  the  April  29, 

1993.  Federal  Register  (58  FR  25966), 
FGIS  asked  persons  interested  in 
providing  official  services  in  the  Fort 
Worth  area  to  submit  an  application  for 
designation.  Applications  were  due  by 
May  31, 1993.  There  were  two 
applicants:  William  K.  Mathews 
proposing  to  incorporate  and  do  • 
business  as  North  Texas  Grain 
Inspection,  Inc.  (North  Texas),  and  Basil 
B.  Aumiller.  FGIS  also  requested 
comments  on  the  need  for  official 
services  in  the  Fort  Worth  area.  There 
were  three  comments  requesting  that 
official  services  be  provided  in  the  Fort 
Worth  area. 

FGIS  published  a  June  30, 1993. 
Federal  Register  notice  (58  FR  34984)  to 
provide  interested  persons  the 
opport-unity  to  present  comments 
concerning  the  applicants.  There  were 
two  comments,  both  from  grain  firms 
supporting  designation  of  William  K. 
Mathews. 

Mr.  Aumiller  withdrew  his 
application  based  on  his  determination 
that  there  is  an  insufficient  need  for 
services  in  that  area.  Mi.  Mathews  then 
requested  that  if  North  Texas  is 
designated  as  the  official  agency  that  the 
designation  not  begin  until  January  1. 

1994,  citing  a  lack  of  demand  for 
services. 

FGIS  then  contacted  most  ^ain  firms 
in  the  Fort  Worth  area  and  determined 
that,  pursuant  to  the  provisions  of  the 
Act,  there  is  an  insufficient  need  for 
official  services  to  designate  an  official 
agency.  Therefore,  FGIS  is  not 
designating  an  official  agency  to  provide 
services  in  the  Fort  Worth  area.  Any 
firms  which  may  require  official 
inspection  services  should  contact  the 
FGIS  Plainview  Field  Office  at  806- 
293-4482  (FAX:  806-293-9365). 

Pursuant  to  Amarillo  request  to  cease 
providing  official  services  in  the  Fort 
Worth  portion  of  their  area,  FGIS  is 
amending  their  geographic  area. 
Effective  September  15, 1993. 
Amarillo's  assigned  geographic  area  is 
amended  by  deleting  the  follovtdng 
counties:  Bell,  Bosque.  Brown.  Coleman, 
Collin,  Comanche,  Cooke,  Dallas, 
Denton,  Eastland,  Ellis,  Erath,  Falls, 
Fannin,  Grayson,  Hamilton,  Hill,  Hood, 
Hunt,  Jack,  Johnson.  Lamar,  Limestone, 
McLennan,  Milam.  Montague.  Parker, 


Palo  Pinto,  Red  River,  Somervell. 
Stephens,  Tarrant,  Young,  and  Wise. 
Texas. 

Authority:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  November  22, 1993. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
(FR  Doc  93-29235  Filed  11-30-93,  8  45  am) 

BftiMQ  COM  MIO-EM-r 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  Of  Management  and  Budget 

DOC  has  submitted  to  0MB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C  chapter  35). 

Agency.  International  Trade 
Administration. 

Title:  Product  Characteristics — Design 
Check-off  y  St. 

Form  numbers:  Agency — ITA-426P, 
OMB— 0625-0035. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  2,000  respondents;  1000 
reporting  hours. 

Average  hours  per  response:  30  minutes. 

Needs  and  uses:  The  International  Trade 
Administration  (ITA  sponsors  up  to 
120  overseas  trade  fair  events  each 
fiscal  year.  In  addition,  there  is  a 
Matchmaker  Program  of 
approximately  20  events  annually, 
which  is  a  combination  of  multi-stop 
trade  missions  and  small  equipment 
from  participating  U.S.  firms 
information  on  the  physical  nature, 
power  (utility),  and  graphic 
requirements  of  the  products  and 
services  to  be  displayed  in  a  U.S. 
paviUon  or  Matchmaker  event,  e.g. 
electrical  voltage,  dimension/weight 
of  equipment  to  be  exhibited, 
compressed  air/gas,  noise  level,  raw 
materials  used  for  production  during 
the  exhibition,  special  anchorage 
(against  vibration)  photographs/wall 
graphics  to  be  used,  and  company 
brochure  to  be  forwarded.  Without 
this  information,  ITA  would  be 
unable  to  provide  a  pavilion  facility 
that  would  effectively  support  the 
sales/maiketing  and  presentation 
objectives  of  the  U.S.  participants. 

Affected  public:  Businesses  or  other  for 
profit;  small  businesses  or 
organization. 

Frequency.  On  occasion. 

Respondent's  obligation:  Voluntary. 

OMB  desk  officer.  Gary  Waxman,  (202) 
395-7340. 
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Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edwards  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14th  and  Constitution  Avenue, 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  November  24, 1993. 
Edward  Michals, 

Department  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  93-29449  Filed  11-30-93;  8:45  am) 

BtUlNG  CODE  3S10-CW-M 


Bureau  of  tt>e  Census 

[Docket  No.  931106-3306] 
Annual  Retail  Trade  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  title  13, 
United  States  Code,  sections  182,  224, 
and  225, 1  have  determined  that  the 
Census  Bureau  needs  to  collect  data 
covering  annual  sales,  year-end 
inventories,  purchases  and  accounts 
receivables  to  provide  a  sound  statistical 
basis  for  the  formation  of  pohcy  by 
various  government  agencies.  These 
data  also  apply  to  a  variety  of  pubUc 
and  business  needs.  This  annual  survey 
is  a  continuation  of  similar  surveys  that 
we  have  conducted  each  year  since  1951 
(except  1954).  It  provides,  on  a 
comparable  classification  basis,  annual 
sales,  purchases  of  merchandise  and 
accounts  receivable  balances  for  1993, 
and  year  end  inventories  for  1992  and 
1993.  These  data  are  not  available 
publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Pienc>'koski  or  Dorothy 
Engleking  on  (301)  763-5294. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  title  13, 
United  States  Code.  This  survey  will 
provide  continuing  and  timely  national 
statistical  data  on  retail  trade  for  the 
period  between  economic  censuses.  The 
1992  Economic  Censuses  are  currently 
being  tabulated.  The  data  collected  in 
this  survey  will  be  within  the  general 


scope  and  nature  of  those  inquiries 
covered  in  the  economic  census. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1993  Annual  Retail  Trade  Survey.  We 
will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submissions  within  thirty  days 
after  receipt.  The  sample  will  provide, 
with  measurable  reliability,  statistics  on 
the  subjects  specified  above. 

This  survey  was  cleared  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  Papenvork 
Reduction  Act,  Public  Law  96-511,  as 
amended,  under  OMB  Control  No. 
0607-0013.  We  will  provide  copies  of 
the  form  upon  written  request  to  the 
Director,  Bureau  of  the  Census. 
Washington,  DC  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  November  22. 1993. 
Horry  A.  Scarr, 

Acting  Director,  Bureau  of  the  Census. 
[FR  Doc.  93-29343  Filed  11-30-93;  8:45  ami 
BILUNO  CODE  3S1(MI7-P 


Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  Virill  be  held  December  15, 
1993,  at  9  a.m..  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2),  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
PoUcy  Analysis  on  implementation  of 
the  Export  Administration  Regulations 
(EARS),  and  provides  for  continuing 
review  to  update  the  EARS  as  needed. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman 

2.  Presentation  of  papers  or  comments 

by  the  public 

3.  Reports  by  working  groups: 

•  Licensing  Procedures 

•  Regulatory  Review 

•  Legislation 

•  Multilateral  Controls  and 
Harmonization 

4.  Reports  on  Trade  Promotion 

Coordinating  Committee  (TPCC) 
projects 

5.  Enhanced  Proliferation  Control 

Initiative  (EPCI)  clarification/ 
refinement  project 


Executive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meetings  date  to  the  following  address- 
Ms.  Lee  Ann  Carpenter,  TAC  Unit/OAS/ 
EA,  room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  18. 
1993,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
.  meetings  or  portions  thereof  will  be 
open  to  the  pubHc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  pubhc  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  November  26, 1993. 
Betty  Ferreli. 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  93-29450  Filed  11-30-93;  8:45  am) 
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Foreign-Trade  Zones  Board 
(Docket  56-3] 

Foreign-Trade  Zone  5»— Uncoin, 
Nebraska  Proposed  Expansk>n  of 
Subzone  59A,  Kawasaki  Motors 
Manufacturirg  Corporation,  U.S.A. 
Plant  (Motorcycles.  Jetskis,  All  Terrain 
Vehicles)  Uncoln,  NE 

An  applicatian  has  been  submitted  to 
e  Foreign-Trade  Zones  Board  Uhe 
Board)  by  the  Lincola  Foreign-Trade 
)ne.  Inc..  grantee  of  FT2  53.  requesting 
ithority  to  expand  tLe  boundary  of 
rZ  Subzone  59A  at  the  Kawasaki 
olors  Manufacturing  Corporation, 
.S.A.  (KM?.IC)  plant  in  Lincoln. 
Bbraska.  The  application  was 
ibmitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S  C.  81a-81u),  and  the 
Wgulations  of  the  Board  (15  CFR  part 
400}  It  was  formally  filed  on  Nuverober 
22. 1993. 

Subzone  59A  was  approved  by  the 
FTZ  Board  in  1980  for  &e  manufacture 
o!  motorcycles,  jet  skis  and  four  wheel 
all  terrain  vehicles  (Board  Order  163,  45 
FR  58637.  9/4/80).  The  subzone 
qurrently  consists  of  two  sites  in 
Hincoln,  Nebraska:  Site  1  (43  acres)— 
manufacturing  facilities  located  wthin 
KMJvIC's  305-acre  manufacturing  plant 
sdte,  6600  NW.  27th  Street;  and,  Site  2 
(14.472  sq.  ft.) — warehouse,  located  at 
4725  N.  56th  Street. 

The  applicant  is  now  requesting 
authority  to  expand  the  boundary  of  Site 
1  to  include  KMMC's  entire  305-'acre 
plant  site.  The  expansion  area  is 
currently  undeveloped,  but  a  new 
warehouse  facility  is  planned.  The 
application  also  requests  that  Site  2  be 
deleted  from  the  subzone  boundary.  No 
request  for  additional  manufacturing 
authority  is  being  made  at  this  time. 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808. 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  tha  Board's 
Exacutive  Secretary  at  tne  address 
below.  The  closing  period  for  their 
receipt  is  January  31, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
TSiby  be  submitted  during  the  subsequent 
15-day  period  (to  February  14, 1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  pubhc  inspection  at  each  of  the 
following  locations: 


U.S.  Department  of  Commerce.  District 
OfSce.  11133  "O"  Street.  Omaha, 
Nebraska  68137. 

OfSce  of  the  Executive  .Secretary, 
Foreign-Trade  Zcnes  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  Nmember  22, 1993. 
)oho  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-29327  Filed  11-30-93.  8  45  asil 

FtUJNG  CODE  3510-OS-P 

International  Trade  Administration 

[A-533-081 

Antidumping  Duty  Order.  Certain 
Stainless  Steel  Wire  Rods  from  India 

AGENCY:  Import  Administration, 
International  Trade  Adniioistration, 
Department  of  Commerce. 

EFFEC"nVE  DATE:  December  1, 1993. 

FOR  FURTHER  fNFORMATfOW  COMTACT:  Bill 
Qow,  Office  of  AntidumDiag 
Investigations,  Import  AclministrBtion. 
International  Tracfe  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Averue,  NW., 
Washingxon,  DC,  2C230;  teiephcne: 
(202) 482-1116, 

Scope  of  Order 

For  purposes  of  this  investigation, 
certain  stainless  steel  wire  rods  (SSWR) 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed  and/or  pickled 
rounds,  squares,  octagons,  hexagons  or 
other  shapes,  in  coils.  SSWR  are  made 
of  alloy  steels  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling 
and  are  normally  sold  in  coiled  form, 
and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  are  round  in  cross-set  .tisn  shape, 
annealed  and  pickled.  The  most 
common  size  is  5.5  millimeters  in 
diameter. 

The  SSWR  subject  to  this 
investigation  are  currently  classifiable 
under  subheadings  7221  00.0005, 
7221.00.0015,  7221.00.0020, 
7221.00.0030,  7221  00.0040, 
7221.00.0045.  7221.00.0060, 
7221.00.0075,  and  7221.00.0080  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
Mrritten  description  of  the  scope  of  this 
investigation  is  dispositive. 


Antidumping  Duty  Order 

In  accordance  with  section  735(e}  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  October  12. 1993,  the 
Department  of  Commerce  (Department) 
made  its  Snal  determination  that  certain 
SSWR  from  India  are  being  sold  at  less 
than  fair  value  (58  FR  54110,  October 
20, 1993).  On  November  23. 1993,  In 
accordance  with  section  735{d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  JITC)  notified  the 
Department  that  such  imports  materially 
in'ure  a  U.S.  industry. 

Therefore,  in  accoraance  with  section 
736  of  the  Act,  the  Dt;p8rtment  vn\] 
direct  Customs  officers  to  assess,  upon 
furt>ier  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1) 
of  the  Act.  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
certain  SSWR  from  India.  These 
antidumping  duties  will  be  asses^sed  en 
all  unliauidated  entries  of  certain  SSWR 
from  India  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  5. 1993,  the  date  on  which  the 
Department  pubhshed  its  preliminary 
determination  notice  in  the  Federal 
Register  (58  FR  41729).  On  or  after  the 
date  of  pubhcation  of  this  notice  in  the 
Federal  Register,  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  the  following  cash  deposits  for 
the  subject  merchandise. 


Manufacturers/**rodtJC8rs.'Ejc- 
porters 

Margin 
Percertape 

Mukand  Ltd. ._ 

Suf«star  Metais  Ltd. L.. 

Grartti  Foundry  Ltd 

All  Others  

48.80 
48.80 
48.80 
48  80 

In  its  final  determination,  the 
Department  found  that  critical 
circumstances  exist  with  respect  to 
exports  of  SSWR  from  India.  However, 
on  November  23, 1993,  the  ITC  notified 
the  Department  that  retroactive 
assessment  of  antidumping  duties  is  not 
necessary  to  prevent  recurrence  of 
material  injury  from  massive  imports 
over  a  short  period.  As  a  result  of  the 
rrC's  determination,  pursuant  to  section 
735(c)(3)  of  the  Act,  we  shall  order 
Customs  to  terminate  the  retroactive 
suspension  of  hquidation  and  to  release 
any  bond  or  other  security  and  refund 
any  cash  deposit  required  under  section 
733(e)(2)  with  respect  all  entries  of 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  August  5, 1993. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
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certain  stainless  steel  wire  rods  from 
India,  pursuant  to  section  736(a)  of  the 
Act.  Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  November  24, 1993 
Jouph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-29451  Filed  11-30-93;  8:45  am] 

WUJNC  CODE  3510-DS-P 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  BInatlonal 
Panel  Reviews;  Completion  of  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement.  Binational 
Secretariat.  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  completion  of  panel 
review  of  the  final  determination  made 
by  the  Canadian  International  Trade 
Tribunal  respecting  gypsum  board 
originating  in  or  exported  from  the 
United  States  of  America.  (Secretariat 
File  No.  CDA-93-1904-02). 

SUMMARY:  This  notice  is  effective 
November  22. 1993,  the  3l8t  day 
following  the  filing  of  a  consent  motion 
to  terminate  the  binational  panel  review 
of  this  matter. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary.  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 . 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 


Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules,  as  amended. 

Background 

On  February  23, 1993,  The  National 
Gypsum  Company  (Gold  Bond  Building 
Products  Division)  filed  a  Request  for 
Panel  Review  with  the  Canadian  Section 
of  the  Binational  Secretariat  pursuant  to 
Article  1904  of  the  United  States- 
Canada  Free  Trade  Agreement.  Panel 
review  was  requested  of  the  final 
affirmative  injury  determination  made 
by  the  Canadian  International  Trade 
Tribunal  respecting  Gypsum  Board 
originating  in  or  exported  from  the 
United  States  of  America.  Notice  of  this 
determination  was  published  in  the 
Federal  Register  on  January  30,  1993. 
The  Binational  Secretariat  assigned 
Secretariat  File  No.  CDA-93-1904-02  to 
this  request. 

Rule  73(2)  of  the  Article  1904  Panel 
Rules  provides,  in  pertinent  part,  that, 
"where  all  participants  file  Notices  of 
Motion  requesting  termination,  the 
panel  review  is  terminated."  A  Consent 
Motion  requesting  termination  was 
received  from  all  participants  on 
October  21. 1993.  Pursuant  to  Rule  80(c) 
of  the  Article  1904  Panel  Rules,  the 
panel  review  in  this  matter  was 
completed  on  the  31st  day  following  the 
day  on  which  the  panel  review  was 
terminated  (November  22. 1993). 

Dated:  Novemlier  24. 1993. 
lames  R.  Holbein, 

United  States  Secretary.  FTA  Binational 
Secretariat. 

IFR  Doc.  93-29441  Filed  11-30-93;  845  am) 

BILUNQ  CODE  3510-GT-M 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  112493B] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  Groundfish 
Permit  Review  Board  will  hold  a  public 
meeting  on  December  13-5,  1993.  at  the 
Red  Lion  Hotel — Columbia  River.  1401 
North  Hayden  Island  Drive,  Portland, 
OR.  The  meeting  will  begin  on 
December  13  at  1  p.m. 

The  purpose  of  the  meeting  is  to 
review  appeals  on  the  National  Marine 
Fisheries  Ser\'ice  denial  of  applications 
for  West  Coast  groundfish  limited  entry 
permits.  Appeals  by  the  following 
persons  will  be  heard  at  the  meeting: 
Parker.  Fulk.  Pickens.  Soreson/Stokes, 
Tran,  Leinen.  Hearings  on  appeals  will 
begin  on  December  14  at  8  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center.  Suite  420.  2000  SW.  First 
Avenue.  Portland.  OR  97201,  telephone. 
(503) 326-352. 

Dated  November  24.  1993 
David  S.  Creslin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-29365  Filed  11-30-93;  8:45  am) 

BILUNC  CODE  3S10-23-P 


(I.D.  11 2493  A] 

Western  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  its  82nd  meeting  on  December  IS- 
IS. 1993.  at  the  Ala  Moana  Hotel.  410 
Atkinson  Drive.  Honolulu,  HI.  The 
Council's  Pelagics,  Bottomfish,  Budget 
and  Executive  Standing  Committees 
will  meet  on  December  13  at  1  p.m.,  and 
the  full  Council  will  meet  on  December 
14  and  15  at  8  a.m.  each  day. 

The  Council  will  hear  reports  from 
islanders  and  fishery  agencies  on  the 
status  of  fisheries  throughout  the  region. 
The  National  Marine  Fisheries  Service 
(NMFS)  will  also  report  on  the  status  of 
agency  turtle  research  activities.  The 
Council  will  discuss,  and  possibly  take 
action  on,  the  following  issues: 

(1)  Alternative  methods  for  harvesting 
capacity  determination  and 
management  under  Amendment  #7  to 
the  pelagics  fisher>'  management  plan 
(Hawaii  longiine  limited  entry  program); 

(2)  Data  reporting  needs  throughout 
the  region; 
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(3)  The  Western  Pacific  Council's  role 
i  s  lead  council  in  multi-council  pelagic 

ishery  management  activities; 

(4)  Progress  on  state  management  of 
the  main  Hawaiian  Island  bottomfish 
fishery; 

(5)  NMFS  rejection  of  proposed 
Northwestern  Hawaiian  Islands  daily 
( atch  reporting  requirements; 

(6)  An  economic  review  of  the 
Northwestern  Hawaiian  Islands 
IJottomfish  fishery; 

(7)  Progress  on  a  draft  amendment 
i  nd  regulatory  changes  to  the 
crustaceans  fishery  management  plan; 

{8J  The  status  of  the  Pacific  Fisneries 
I  Research  program; 

(9)  Preferential  rights  of  native 
(jshermen;  and 

(10)  Other  business  as  required. 
IFOR  further  information  CONTACT: 
Xitty  M.  Simonds.  E.xecutive  Director, 
Western  Pacific  Fishery  Management 

:  ouncil.  1164  Bishop  Street,  suite  1405. 
■  onolulu.  HI  96813;  telephone:  (808) 
i  41-1974;  or  fax:  (808)  526-0824. 
Dated:  November  24,  1993. 

[  avid  S.  Crestin, 

'  cting  Director,  Office  of  Fisheries 
'.  onservation  and  Management,  National 
\  larine  Fisheries  Service 
FR  Doc.  93-29364  Filed  11-30-93;  8:45  am] 
BfLUNG  CODE  3510-23-P 

[I  ■ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Jamaica 

Nevember  26, 1993. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA).    . 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

guaranteed  access  level. 

EFFECTIVE  DATE:  November  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 


The  Government  of  the  United  Stales 
agreed  to  increase  the  1993  Guaranteed 
Access  Level  (GAL)  for  Category  632. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23,  1992).  Also 
see  57  FR  60512,  published  on 
December  21,  1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman,  Committee.for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  26,  1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  15,  1992.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  woo!, 
man-made  fiber  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  November  29, 1993,  you  are 
directed  to  increase  the  current  Guaranteed 
Access  Level  for  Category  632  to  5,500,000 
dozen  pairs. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-29448  Filed  11-30-93;  8:45  am) 

BtLU^4G  CODE  3510-OR-f 


COMPETITIVENESS  POLICY  COUNCIL 

Meeting 

ACTION:  Notice  of  forthcoming  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the 
Competitiveness  Policy  Council 
announces  several  forthcoming 
meetings. 


DATES:  December  10,  1993;  9  am  to  2  30 

p.m. 

ADDRESSES:  Eighth  Floor  Conference 
Center,  11  Dupont  Circle,  NW., 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Rosen,  Executive  Director, 
Competitiveness  Policy  Council,  suite 
650, 11  Dupont  Circle.  NW., 
Washington,  DC  20036,  (202)  387-9017 
SUPPLEMENTARY  INFORMATION:  The 
Competitiveness  Policy  Council  (CPC) 
was  established  by  the  Competitiveness 
Policy  Council  Act,  as  contained  in  the 
Trade  and  Competitiveness  Act  of  1988. 
Pubhc  Law  100-418,  sections  5201- 
5210  as  amended  by  the  Customs  and 
Trade  Act  of  1990,  Public  Law  101-382. 
section  133.  The  CPC  is  composed  of  12 
members  and  is  to  advise  the  President 
and  Congress  on  matters  concerning 
competitiveness  of  the  US  economy 
The  Council's  chairman,  Dr.  C.  Fred 
Bergsten,  will  chair  each  meeting. 
The  meeting  will  be  open  to  the 
public  subject  to  the  seating  capacity  of 
the  room.  Visitors  will  be  requested  to 
sign  a  visitor's  register. 
TYPE  OF  MEETING:  Open. 
AGENDA:  The  Chairman  will  open  the 
meeting  with  a  report  on  the  Council's 
activities  since  the  release  of  its  interim 
report.  The  Council  will  focus  on 
technology  and  health  care  issues  and 
will  also  consider  additional  business  as 
suggested  by  its  members. 

Dated:  November  29, 1993. 
C.  Fred  Bergsten, 

Chairman,  Competitiveness  Policy  Council 
[FR  Doc.  93-29373  Filed  11-30-93;  8:45  am) 
BILUhKS  CODE  6820-1 1-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  to  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on 
December  8,  9,  and  10, 1993.  The 
meeting  will  be  held  at  The  CNA 
Corporation,  4401  Ford  Avenue, 
Alexandria,  Virginia.  The  meeting  will 
commence  at  8  a.m.  and  terminate  at 
5:30  p.m.  on  December  8;  commence  at 
8  a.m.  and  terminate  at  5  p.m.  on 
December  9;  and  commence  at  8  a.m. 
and  terminate  at  12:30  p.m.  on 
December  10, 1993.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 
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The  purpose  of  the  meeing  is  to 
provide  the  Department  of  the  Navy 
with  (1)  an  assessment  of  the 
capabihties  and  readiness  of  the  U.S. 
Navy  and  Marine  Corps  to  effectively 
conduct  littoral  and  amphibious  warfare 
operations,  and  (2)  recommendations  for 
technological  investments  that  can 
improve  performance  while  reducing 
isk  to  Marine  and  Naval  forces.  The 
agenda  will  include  brieGngs  and 
discussions  related  to  Theater  Ballistic 
Missile  Defense;  the  role  of  the  SSN  in 
Littoral  Warfare;  recent  operations  in 
Somalia;  science  and  technology  issues, 
C4I;  Naval  surface  fire  support;  and 
strike,  electronic,  and  riverine  warfare. 

These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are.  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  reclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  hsted  in  section  552b(c){l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis.  USN.  Office  of  the  Chief  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington.  VA  22217-5000.  Telephone 
Number:  (703)  696^870. 

Dated:  November  24, 1993. 
Michael  P.  Rummel, 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 

Officer. 

(FR  Doc  93-29406  Filed  11-30-93;  8:45  am) 
BILUNG  CODE  MIO-AE^ 


DEPARTME^^■  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  ER94-1 55-000,  at  al.] 

Catex  Vitol  Electric  Inc.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

November  24. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Catex  Vitol  Electric  Inc. 

[Docket  No.  ER94-155-000] 

Take  notice  that  Catex  Vitol  Electric 
Inc.  (CVE)  on  November  15. 1993. 
tendered  for  filing  piirsuant  to  Rules  105 


and  107  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.105, 
207  (1993).  its  Rate  Schedule  No.  1,  to 
be  effective  60  days  fi^om  and  after 
November  15. 1993.  and  a  petition  for 
waivers  of  and  blanket  approvals  under 
various  regiilations  of  the  Commission, 
and  clarification  of  jurisdiction  under 
section  201  of  the  Federal  Power  Act. 

CVE  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  CVE"s  marketing  activities 
will  include  purchasing  capacity, 
energy  and/for  transmission  services 
from  electric  utilities,  qualifying 
facilities  and  independent  power 
producers,  and  reselling  such  power  to 
other  purchasers.  CVE  proposes  to 
charge  rates  mutually  agreed  upon  by 
the  parties,  subject  to  the  rate  being  at 
or  below  the  buyer's  expected  cost  of 
alternative  supply,  taking  into  account 
the  value  of  services  performed  by  CVE. 
All  sales  will  be  at  arms-length,  and  no 
sales  will  be  made  to  affiliated  entities. 
CVE  is  not  in  the  business  of  producing 
or  transmitting  electric  power.  Neither 
CVE  nor  any  of  its  affiliates  currently 
have  or  contemplate  acquiring  little  to 
any  electric  power  transmission  or 
generation  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices  subject  to  a  ceiling  equal  to  the 
purchaser's  expectbd  alternative  cost  of 
electric  power,  taking  into  accoimt  the 
value  of  services  performed  by  CVE. 
Rate  Schedule  No.  1  also  provides  that 
no  sales  may  be  made  to  affiliates. 

Comment  date:  December  8. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ebensburg  Power  Co. 

[Docket  Nos  QF86-1074-004  and  QF8&- 
1074-005) 

On  November  15, 1993,  Ebensburg 
Power  Company  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutas  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
of  the  facility. 

Comment  date:  December  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Power  Co. 

[Docket  No.  ER94-167-0001 

Take  notice  that  on  November  17, 
1993,  Idaho  Power  Company  (IPC) 
tendered  for  filing  exhibit  revisions 
relating  to  monthly  contract  and  energy 
requirements  under  the  following 
jurisdictional  agreements  between  IPC 
and  various  entities. 


1.  Transmission  Service  Agreement, 
dated  June  27,  1988,  Seattle  City  Light; 

2.  Agreement  for  Supply  of  Power  and 
Energy,  dated  February  10, 1988,  Utah 
Associated  Municipal  Power  Systems; 

3.  Agreement  for  Supply  of  Power  and 
Energy,  dated  July  5. 198:i,  Washington 
City,  Utah; 

4.  Agreement  for  Supply  of  Power  and 
Energy,  dated  February  23. 1989,  Sierra 
Pacific  Power  Company; 

5.  Transmission  Service  Agreement, 
dated  December  21, 1990,  Bonneville 
Power  Administration; 

6.  Transmission  Service  Agreement, 
dated  June  5. 1989.  Bonneville  Power 
Administration. 

IPC  has  requested  an  effective  date  for 
each  of  these  revised  exhibits  of  not  less 
than  60  days  from  the  date  of  filing. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  &  Light  Co. 

[Docket  No.  ER94-172-0001 

Take  notice  that  Florida  Power  & 
Light  Company  (FPL)  on  November  16, 
1993,  tendered  for  filing  two  Exhibit  As 
to  the  Aggregate  Billing  Partial 
Requirements  Service  Agreement 
between  Florida  Power  k  Light 
Company  and  Seminole  Electric 
Cooperative.  Inc.  FPL  requests  that  the 
Exhibits  be  made  effective  December  18. 
1990  and  June  28, 1991  for  the  West 
Nassau  and  Morris  delivery  points, 
respectively. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Company  Services,  Inc. 

(Docket  No.  ER94-1 73-000]  * 

Take  notice  that  on  November  18. 
1993.  Southern  Company  Services.  Inc., 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company. 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  the  "Operating 
Companies"),  tendered  for  filing  a 
notice  of  cancellation  for  certain 
duplicat've  rate  schedule  designations 
of  the  Oj-erating  Companies. 

Comment  date:  December  8. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Gulf  States  Utilities  Company 

[Docket  No.  ES94-9-0001 

Take  notice  that  on  November  19, 
1993,  Gulf  States  Uulilies  Company 
(Gulf  States)  filed  an  application  under 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $100  miUion  of  First  Mortgage 
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Bonds  as  security  for  a  short-terra  credit 
facility.  Also,  Gulf  States  requests 
exemption  from  the  Commission's 
competitive  bidding  regulations. 
Comment  date:  December  17,  1993,  in 
:cordance  with  Standard  Paragraph  E 
the  end  of  this  notice. 

|.  Gulf  States  Utilities  Company 

ket  No.  ER94-166-O00) 

Take  notice  that  Gulf  States  Utilities 
Jompany  (Gulf  States),  on  November 
\7, 1993,  tendered  for  filing  a  rate 

:hedule  change  with  respect  to  Gulf 
Itates'  electric  transmission  service  to 
Cajun  Electric  Power  Cooperative,  Inc. 
[Cajun).  The  rate  Schedule  change  is 
submitted  in  accordance  with  the 
court's  order  in  Gulf  States  Utilities  Co. 
V.  FERC,  1  F.3d  288  (5th  Cir.  1993),  and 
requests  approval  of  a  rate  surcharge  to 
Cajun. 

Gulf  States  requests  an  effective  date 
for  the  rate  surcharge  of  January  17, 
1994. 

A  copy  of  the  filing  was  served  upon 
Cajun  and  the  Louisiana  Public  Service 
Commission. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER94-1 56-000) 

Take  notice  that  on  November  16, 
1993,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  Supplement  to  its  Rate 
Schedule  FERC  117.  an  agreement  to 
provide  transmission  and 
interconnection  service  to  Long  Island 
Lighting  Company  (LILCO).  The 
Supplement  provides  for  an  increase  in 
the  annual  fixed  rate  carrying  charges  of 
$614.52.  Con  Edison  has  requested  that 
this  increase  take  effect  as  of  October  1, 
1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duke  Power  Company 

[Docket  No.  ER94-1 54-000) 

Take  notice  that  Dtike  Power 
Company  (Duke  or  Company)  on 
November  15, 1993,  tendered  for  filing 
a  Settlement  Agreement  dated 
November  1, 1993,  designated  as 
Settlement  Agreement  No.  3,  to  its 
Interconnection  Agreements  between 
the  Company  and  North  Carolina 
Municipal  Power  Agency  Number  1 
(Power  Agency);  North  Carolina  Electric 
Membership  Corporation  (NCEMC), 


Saluda  River  Electric  Cooperative,  Inc. 
(Saluda  River),  and  Piedmont  Municipal 
Power  Agency  (PMPA).  Duke.  Power 
Agency.  NCEMC.  Saluda  River,  and 
PMPA  are  joint  owners  of  the  Catawba 
Nuclear  Station.  Under  the  terms  of  the 
Interconnection  Agreements.  Duke 
interconnects  its  generation  and 
transmission  system  with  the  Catawba 
Nuclear  Station,  wheels  electric  power 
and  energy  to  the  members  of  the  other 
joint  owners,  provides  supplemental 
capacity  and  energy  in  excess  of  that 
provided  by  the  owners'  ownership 
interest,  and  provides  back-up  services. 
Duke  states  that  Settlement  Agreement 
No.  3  clarifies  how  certain  calculations 
will  be  made  under  the  Interconnection 
Agreements  and  resolves  certain  items 
of  dispute. 

Duke  states  that  the  Interconnection 
Agreements  are  on  file  with  the 
Commission  and  have  been  designated 
as  follows: 

Rate  Schedule  FERC  No.  271  (Power  Agency) 
Rate  Schedule  FERC  No.  273  (NCEMC) 
Rate  Schedule  FERC  No.  274  (Saluda  River) 
Rate  Schedule  FERC  No.  276  (PMPA) 

Copies  of  this  filing  were  mailed  to 
Power  Agency,  NCEMC,  Saluda  River, 
PMPA,  the  North  Carolina  UtiUties 
Commission,  and  the  South  Carolina 
Pubhc  Service  Commission. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Oklahoma  Gas  and  Electric  Co. 

[Docket  No.  ER94-1 60-000) 

Take  notice  that  on  November  12, 
1993,  Oklahoma  Gas  and  Electric 
Company  (OG&E)  tendered  for  filing  a 
Letter  Agreement  dated  November  5, 
1993,  with  Western  Farmers  Electric 
Cooperative  regarding  the  installation  of 
electrical  facilities  for  the  use  and 
benefit  of  WFEC. 

Copies  of  this  filing  have  been  served 
on  WFEC,  the  Oklahoma  Corporation 
Commission  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  December  8, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Power  and  Light  Co. 

[Docket  No.  ER94-1 58-000) 

Take  notice  that  on  November  16, 
1993,  Wisconsin  Power  and  Light 
Company  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
two  Letter  Agreements  between 
Wisconsin  Power  and  Light  Company 
(WP&L)  and  Consolidated  Water  Power 
Company  (CWP).  Under  the  Negotiated 
Capacity  Agreement,  WP&L  will  make 
capacity  and  associated  energy  available 
to  CWP  with  negotiated  degrees  of 


firmness,  variable  capacity  charges,  and 
variable  time  duration.  Under  the 
General  Purpose  Energy  Agreement, 
WP&L  will  make  non-firm  energy 
available  to  CWP,  with  terms  and 
quantities  to  be  arranged  by  mutual 
agreement. 

Wisconsin  Power  and  Light 
respectfully  requests  an  effective  date 
sixty  (60)  days  from  the  date  of  filing. 

A  copy  of  the  filing  has  been  ser\  ed 
on  the  Pubhc  Service  Commission  of 
Wisconsin. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Midwest  Power  Systems  Inc. 

[Docket  No.  ER94-1 57-000) 
Take  notice  that  on  November  16, 

1993,  Midwest  Power  Systems  Inc. 
(MPSI)  tendered  for  filing  Peaking  and 
Participation  Agreement  (Agreement) 
dated  March  14, 1991,  between  Com 
Beh  Power  Cooperative  (Com  Beh)  and 
Iowa  Power  Inc.,  n/k/a  MPSI.  This 
Agreement's  main  emphasis  is  for  MPSI 
to  purchase  capacity  and  energy  from 
Com  Belt  from  May  1  through  October 
31  of  the  years  1991, 1992. 1993.  and 

1994.  P^agraph  6  of  the  Agreement 
allows  for  MPSI  to  sell  capacity  and 
energy  to  Com  Belt,  at  Com  Beh's  sole 
option,  in  the  month  of  October  of  each 
respective  year.  Com  Belt  is  a  rural 
power  cooperative  that  can  experience 
high  usage  in  the  month  of  October 
related  to  crop  drying  by  their 
customers.  This  accounts  for  Com  Belt's 
need  to  have  an  option  to  purchase  this 
capacity  in  October.  This  option  was  not 
utihzed  in  1991.  but  it  was  exercised  by 
Com  Belt  in  October  1992  and  1993. 

On  July  30, 1993.  the  Commission 
issued  its  "Final  Order"  in  Docket  No. 
PL93-2-002.  "Prior  Notice  and  Filing 
Requirements",  clarifying  that 
agreements  for  "the  sale  of  electric 
power  and  energy  to  any  i)erson"  must 
be  filed.  The  Final  Order  also 
established  an  amnesty  period  during 
which  such  fihngs  can  be  brought  up  to 
date. 

Pursuant  to  §  35.11  of  the 
Commission's  regulations.  MPSI  is 
requesting  a  waiver  of  the  Commission's 
mles  so  the  sale  of  capacity  and  energy 
may  be  accepted  without  notice  for 
October  1992  and  October  1993.  MPSI 
beheves  this  filing  falls  within  the 
provisions  of  the  amnesty  period. 
However,  if  it  does  not,  MPSI  is 
requesting  this  waiver  as  an 
"extraordinary  circumstance". 

MPSI  respectfully  requests  a  %vaiv<^r  of 
the  Commission's  rules  so  that  the 
Peaking  Participation  Agreement  may  be 
approved  retroactive  to  May  1, 1991. 
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MPSI  states  th«t  copies  of  this  filing 
were  served  on  Corn  Belt  and  the  Iowa 
Utilities  Board. 

Comment  date:  December  8,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CnheU, 
Secretary. 
|FR  Doc.  93-29417  Filed  11-30-93;  8:45  ami 

MLUNO  CODE  1717-01-^ 


[Docket  No.  CP94-8»-000,  at  al.] 

CNG  Transmission  Corp.,  et  al.; 
Natural  Gas  Certificate  Rlings 

November  23.  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1 .  CNG  TranafBiasion  Corp. 

IDocket  No  CP94-89-0001 

Take  notice  that  on  November  18, 
1993,  CNG  Transmission  Corporation 
(CNG)  445  West  Main  Street. 
Clarksburg.  West  Virginia  26301,  filed 
in  Docket  No.  CP94-e9-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  construct  and  operate 
approximately  8.000  horsepower  of 
compression,  at  CNG's  new 
Chambersburg  Compressor  Station,  in 
Franklin  County,  Pennsylvania,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CNG  states  that  the  new 
Chambersburg  Compressor  Station  will 
be  located  near  the  intersection  of 
CNG's  existing  PL-1  pipeline  and  the 
jointly  owned  (Texas  Eastern  and  CNG) 
CRP  Line.  With  this  facility.  CNG  states 
that  it  will  increase  service  to  the  Mid- 
Atlantic  region  through  its  PL-1 
pipeline  system,  which  begins  in 
Pennsylvania  and  traverses  parts  of 
Maryland  and  Virginia. 

CNG  states  that  it  requires  this  new 
facility  to  mitigate  the  impact  of  a 
permanent  release  of  certain  services  by 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  CNG  states  that  it  will  mitigate 
the  impact  by  remarketing  such  service 
to  customers  in  the  Mid-Atlantic  region. 
It  is  stated  that  the  Mid-Atlantic 
customers  will  be  permanent 
replacement  shippers  for  certain  CNG 
and  upstream  pipelines  services  that  are 
being  permanently  released  by  RG&E. 


CNG  states  that  during  its  Order  No 
636  restructuring  process,  RC&E  advised 
CNG  that,  with  the  construction  of  the 
Empire  State  Pipeline  in  upstate  New 
York,  RG&E  would  no  longer  need  all  of 
the  services  that  had  been  allocated  to 
it  in  the  settlement  of  CNG's 
restructuring  docket. 

According  to  CNG,  the  ser\'ice  RG&E 
desires  to  permanently  release,  to  be 
remarketed  to  others  in  the  Mid-Atlantic 
region,  consist  of  58.891  Dekatherms  per 
day  (Dth/d)  of  firm  transportation 
service  and  60,000  Dth/d  in  storage 
service,  totalling  118.891  Dth/d  of 
transportation  ser\ices  on  the  CNG 
system.  CNG  states  that  the  remarketing 
of  the  58,891  Dth/d  of  transportation 
service  also  involves  RG&E's  release  of 
certain  upstream  ser\  ice  on  other 
interstate  pipelines  supporting  the  CNG 
service. 

CNG  states  that  it  has  remarketed  a 
total  of  102,000  Dth/d  of  these  services 
to  the  following  customers  in  the  Mid- 
Atlantic  region,  with  16,891  Dth/d 
remaining  to  be  remarketed  somewhere 
in  the  Northeast:  Washington  Gas  Light 
(WGL),  Virginia  Natural  Gas,  Inc.  (VNG, 
an  affiliate  to  CNG),  Public  Service 
Company  of  North  Carolina  (PSNC),  The 
Eastern  Group  (TEG,  a  developer  of  a 
proposed  cogeneration  project  in 
Hagerstown,  Marj-land),  and  Diamond 
Energy,  Inc.  (Diamond,  an  owner- 
operator  of  the  existing  Doswell  "IPP" 
Electric  Plant).  CNG  states  that,  with  the 
exception  of  TEG.  all  of  these  customers 
are  existing  firm  shippers  on  CNG's 
system. 

CNG  states  that  the  customers  have 
subscribed  to  the  services  being 
remarketed  in  the  following  quantities: 


Type  service 


FINN  

MATQ  (OOOs)  .... 
GSS  Demand  ... 
GSS  Cap  (OOOs) 
Total  MOQ  


WGi. 

(Oth/d) 


11,250 
4.106 

13,750 
1,031 

25,000 


VNG 
(Dtb/d) 


20,000 
7.300 

20.000 
1,040 

40,000 


PSNC 
(Dth/d) 


8.000 
2,290 

12,000 
720 

20,000 


TEG 
(Dth/d) 


10,000 

3,650 

0 

0 

10,000 


Diamond 
(Dth/d) 


7,000 

2,555 

0 

0 

7,000 


Iota) 
(Dth/d) 


56.250 

20,531 

45,750 

2,791 

102,000 


CNG  states  that  the  new 
Chambersburg  Compressor  Station  will 
enable  CNG  to  remarket  the  services 
being  permanently  released  by  RGAE  to 
these  Mid- Atlantic  customers.  CNG 
states  that  it  will  commence  all  of  the 
remarketed  services  under  existing 
authority  in  its  Part  284  Blanket 
Certificate  for  transportation  and  storage 
services.  CNG  estimates  the  cost  of 
construction  at  $13,535,000. 

CNG  submits  that  all  of  its  ciistomers 
benefit  (economically  and  otherwise)  by 
the  remarketing  of  existing  services  from 
RG&E  to  the  Mid-Atlantic  ciistomers.  If 


the  relevant  RG&E  services  were  not 
remarketed,  CNG  states  that  its 
customers  would  bear  stranded 
upstream  pipeline  capacity  costs  of 
about  $9.9  million,  annually.  By 
constructing  the  Chambersburg 
Compressor  Station,  and  remarketing 
these  existing  services  to  Mid-Atlantic 
customers,  at  the  costs  proposed  in  this 
application.  CNG  states  that  it  avoids 
these  stranded  costs,  which  would  have 
been  borne  in  the  form  of  higher  system 
rates  by  all  CNG  customers. 

CNG  states  that  other  benefits  include 
the  above  customers  obtaining  needed 


additional  gas  services  in  the  Mid- 
Atlantic  region  at  competitive  prices, 
and  the  Chambersburg  Compressor 
Station  increasing  the  reliability  and 
flexibility  of  CNG's  system,  providing 
benefits  for  all  CNG  customers. 

CNG  states  that  Texas  Eastern  filed  a 
companion  apphcation  to  this  project 
on  October  1, 1993.  in  Docket  No. 
CP94-6-000.  CNG  states  that  the 
facilities  proposed  by  Texas  Eastern,  on 
the  jointly-owned  CRP  line,  constitute 
an  "operational  loop"^*  on  CNG's 
pipeline  system,  and  are  necessary  to 
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(  ermit  CNG  to  remaiiLet  the  services 
(iroposed  herein. 

Comment  date:  December  14,  1993,  in 
e  ccordance  with  Standard  Paragraph  F 
6t  the  end  of  this  notice. 

3 .  Petal  Gas  Storage  Co. 

I  Docket  No.  CP93-69-0011 

Take  notice  that  on  November  16, 
1 993,  Petal  Gas  Storage  Company 
( %tal),  filed  an  application  for  en 
emendment  of  its  certificate  which  was 
issued  on  August  4, 1993,  in  Docket  No. 
(rp93_69-000.'  In  that  docket  Petal  was 
§  ranted  authorization  for  its  storage 
f  icility  which  included  the  installation 
c  f  booster  compression  at  its  United  2 
!  talion  consisting  of  a  single  1,000  Hp 
I  pit.  With  this  application.  Petal  is 
r  eiquesting  an  amendment  to  omit  the 
iiathorization  for  it  to  install  the  booster 
compressor  unit  at  its  Koch  Gateway 
Elation  and  to  eliminate  its  authority  to 
I  tovide  firm  injection  of  gas  received  at 
i  $  Koch  Gateway  receipt  point.  Petal 
a  iiso  requests  that  it  be  allowed  to 
i  Tinediateiy  begin  construction  of  its 
Koch  Gateway  Station  and  the  lateral  to 
Kpch  Gateway  Pipeline,  so  that  it  can 
I  tovide  firm  delivery  service  of  storage 
\/5thdrawals  to  Koch  Gateway's 
[  ^peline,  all  as  more  fully  set  forth  in 
t  ie  application  on  file  with  the 
Commission  and  open  to  public 
i  ispection. 

Petal  states  that  when  if  filed  its 
application  in  Docket  No.  CP93-69-000, 
i ;  understood  that  the  12-inch  pipeline 
1 3  which  it  would  be  connected  at  the 
Koch  Gateway  Station  had  an  operating 
pressure  of  approximately  500  psig. 
However,  Petal  now  states  that  it  has 
ijaceived  information  indicating  that  the 
actual  operating  pressure  of  the  Koch 
Gateway  line  would  be  substantially 
less,  at  approximately  350  psig.  To 
provide  a  firm  injection  service  at  the 
Koch  Gateway  interconnect,  this  lower 
pressure  would  require  Pete!  to  install 

ore  compression  capacity  at  the  Koch 
6teway  Station  than  was  originally 
Ontemplated  in  its  application  or  was 
uthorized  by  the  Commission.  Also,  in 
i|s  rriginal  application.  Petal 
ontemplated  providing  firm  injection 

rvice  from  Koch  Gateway  of  up  to 
0,000  KlMBtu  per  day,  however,  since 

e  operating  pressure  of  the  Koch 

teway  pipeline  is  loiver  than 
riginally  assumed,  a  single  1,000  Hp 

it  will  be  insufficient  to  offer  any  firm 
ibjection  service  from  the  Koch  Gateway 
i]eceipt  point. 

Petal  states  that  the  authority  to 
bommence  construction  immediately 


>(M  PERCS  61.090  (1993). 
3  United  PlpeilD«  Campany'i  nanw  ha*  bem 
c&iang<>d  to  Koch  Gateway  Pipelina. 


will  allow  it  to  irM:lude  all  work 
associated  with  the  Koch  Gateway 
Station  during  the  oirrent  construction 
mobilization. 

Comment  date:  December  14, 1993,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Koch  Gateway  Pipeline  Co. 

(Docket  No.  CP94-75-000) 

Take  notice  that  on  November  12, 
1993,  Koch  Gateway  Pipeline  Company 
(KGPC).  P.O.  Box  1478,  Houston.  Texas 
77251  filed  an  application  in  Docket  No. 
CP94-75-000  for  permission  and 
approval  to  abandon  by  sale  to  Koch 
Pipelines,  Inc.  (Koch  Pipelines)  certain 
natural  gas  transmission  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

KGPC  proposes  to  abandon  by  sale  to 
Koch  Pipelines  approximately  200  miles 
of  main  line  and  27  miles  of  loop  line, 
referred  to  as  Index  276,  from  Whistler 
Junction  in  Mobile  County,  Alabama  to 
the  Lirette  Plant  in  Terrebone  Parish, 
Louisiana.  KGPC  states  that  Koch 
Pipelines  intends  to  operate  these 
facilities  as  a  liquid  products  line. 

KGPC  states  that  hidex  276  was 
originally  constructed  in  the  1940's  to 
supply  the  natural  gas  requirements  of 
national  defense  industries  in  lower 
Louisiana  and  along  the  Gulf  Coast  to 
Pensacola,  Florida.  KGPC  further  states 
that  it  currently  serves  its  markets  in 
southern  Louisiana  and  along  the  coast 
to  Mobile,  Alabama  with  a  higher 
pressure  30-inch  pipeline.  Index  300, 
which  runs  parallel  to  Index  276.  KGPC 
explains  that  due  to  the  low  currently 
effective  maximum  allowable  operating 
pressure  of  358  psi  for  Index  276,  the 
end-to-end  capacity  of  this  line  has  been 
reduced  to  15,000  Mcf  of  natural  gas  per 
day.  KGPC  further  explains  ihat  at 
present  Index  276  functions  as  header 
which  distributes  gas  from  Index  300  to 
smaller  laterals.  KGPC  states  that  Index 
276  is  not  presently  used  for  end-to-end 
transportation  as  originally  intended. 
KGPC  further  states  that  it  would 
maintain,  without  interruption,  all 
current  services  provided  through  Index 
276. 

Comment  date:  December  14, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  K  N  Interstate  Gas  Transmission  Co. 

(Docket  tio.  CP94-94-000) 

Take  notice  that  on  November  19. 
1993,  K  N  biterstate  Gas  Transmission 
Company  (K  N  Interstate),  P.O.  Box 
281304.  Lakewood,  Colorado  80228, 
filed  in  Docket  No.  CPe4-84-000  a 


request  pursuant  to  section  157.20S  of 
the  Commissicm's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  and  operate  two 
new  deUvery  taps  under  K  N  Interstate's 
blanket  certificate  issued  in  Docket  No. 
CP89-1043-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  Interstate  states  that  K  N  Energy, 
Inc.  (K  N),  a  local  distribution  company, 
has  requested  the  addition  of  two  new 
delivery  pomts  in  Howard  and  Stanton 
Counties,  Nebraska  under  an  existing 
transportation  service  agreement 
between  K  N  Interstate  and  K  N.  It  is 
further  stated  that  the  proposed  dehvery 
points  would  be  located  on  K  N 
Interstate's  main  transmission  system 
end  would  facilitate  the  delivery  of 
natural  gas  to  K  N  for  distribution  to 
new  direct  retail  customers. 

Comment  date:  January  7, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  SunShine  Interstate  Transmission 
Company 

(Docket  No.  CP93-361-0011 

Take  notice  that  on  November  19, 
1993,  SunShine  Interstate  Transmission 
Company  (SITCO),  500  Renaissance   . 
Center,  Detroit,  Michigan  49243,  filed  in 
Docket  No.  CP93-361-001  a  petition  to 
amend  the  appUcation  filed  in  Docket 
No.  CP93-361-000  to  revise  the 
proposed  facilities  to  be  covered  by  the 
original  application  and  to  revise  the 
proposed  initial  rates  as  a  result  of  the 
facility  modification,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

SITCO  states  that  it  would  acquire  the 
facilities  of  Five  Flags  Pipeline 
Company  (Five  Flags),  a  Florida 
intrastate  pipeline  company,  with 
facilities  consisting  of  41  miles  of  10- 
inch  pipeline  and  12.6  miles  of  8-inch 
pipeline,  plus  related  facilities.  SITCO 
also  states  that,  by  purchasing  the 
facility  from  Five  Flags,  it  no  longer 
requires  to  construct  and  operate  the 
Pensacola  lateral  consisting  of  18  miles 
of  12-inch  pipeline,  3.5  miles  of  10-inch 
pipeline  and  5  9  miles  of  6-inch 
pipeline  and  four  customer  delivery 
points,  all  located  in  the  State  of 
Florida.  Accordingly.  SITCO  now 
proposes  to  delete  the  request  to 
construct  and  operate  the  Pensacola 
lateral.  In  addition,  SITCO  seeks 
authorization  to  construct  and  operate  a 
2.2  mile  segment  of  &-inch  diameter 
lateral  system  in  Escambia  County, 
Florida  to  provide  natural  gas 
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transportation  service  to  Energy 
Services  of  Pensacola  (Energy  Services), 
a  firm  transportation  customer. 

SITCO  indicates  that  deleting  the 
request  to  construct  the  Pensacola 
lateral  and  replacing  it  with  the 
acquisition  of  the  Five  Flags  system 
would  result  in  SITCO  saving 
approximately  $10.1  million  ($13.3 
million  savings  from  not  constructing 
the  Pensacola  lateral  less  $3.2  million 
for  acquisition  cost  of  the  facilities  of 
Five  Flags).  SITCO  also  indicates  that 
the  Energy  Services  lateral  would  cost 
$1.3  million. 

SITCO  indicates  that  the  reduced 
construction  cost  would  reduce  the 
initial  rates  proposed  in  the  original 
application.  It  is  stated  that  under  Rate 
Schedule  FT,  SITCO's  reservation  rate 
would  be  reduced  from  $4.4513  per  dt 
to  $4.2449  per  dt  and  its  100%  load 
factor  rate  would  be  reduced  from 
$0.1207  per  dt  to  $0.1162  per  dt. 

SunSmne  proposes  no  other  changes 
to  the  original  proposal. 

Comment  date.  December  14, 1993,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

6.  Florida  Gas  Transmission  Co. 

(Docket  No.  CP94-96-0001 

Take  notice  that  on  November  19. 
1993,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street, 
Houston.  Texas  77002,  filed  in  Docket 
No.  CP94-96-000.  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  new  meter 
station  and  0.27  miles  of  8-inch  lateral 
line  to  accommodate  gas  deliveries  to 
Kissimmee  Utility  Authority 
(Kissimmee)  under  an  existing  firm 
transportation  agreement,  under  the 
authorization  issued  in  Docket  No. 
CP82-553-000  pursuant  to  Section  7  of 
the  Naturd  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  a  new  turbine  meter  station  and 
related  appurtenant  facilities.  It  is  stated 
that  the  new  lateral,  Kissimmee  Cane 
Island  Lateral,  will  consist  of 
approximately  0.27  miles  of  8-inch  pipe 
coimecting  to  FGT's  St.  Petersburg 
lateral.  It  is  stated  that  the  average 
quantity  that  FGT  will  deliver  through 
the  subject  meter  station  is  5,061 
MMBtu  per  day  and  1,847.625  MMBtu 
per  year.  FGT  states  that  Kissimmee 
shall  reimburse  it  for  all  construction 
costs,  which  are  estimated  to  be 
$433,000.  It  is  stated  that  the  end-use 
will  be  at  a  Kissimmee-owned  site. 


Comment  date:  January  7, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  National  Fuel  Gas  Supply  Corp. 

(Docket  No.  CP94-71-0001 

Take  notice  that  on  November  12. 
1993,  National  Fuel  Gas  Supply 
Corporation  (National],  10  Lafayette 
Square.  Buffalo.  New  York,  14203,  filed 
in  Docket  No.  CP94-71-O00  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  to  abandon 
in  place  certain  facilities  on  its  lateral 
Line  T  in  Mercer  County.  Pennsylvania 
and  by  transfer  to  National  Fuel 
Distribution  Corporation  (Distribution), 
a  local  distribution  company,  certain 
facilities  on  its  lateral  Line  S  and 
Station  T-No.  736  in  Mercer  County, 
Pennsylvania  under  National's  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000.  pursuant  to  Section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  pubhc  inspection. 

National  proposes  to  abandon  in  place 
approximately  8  miles  and  14,517  feet 
of  its  10-inch  lateral  Line  T  located  in 
Mercer  County,  Pennsylvania;  and  to 
abandon  a  portion  of  its  lateral  Line  S 
and  Meter  and  Regulation  Station  T-No. 
736  located  in  Mercer  Coimty, 
Pennsylvania  by  transfer  to  Distribution. 
National  states  that  the  estimated  cost  of 
the  facilities  to  be  abandoned  is 
$115,000.  National  states  that  all  the 
customers  served  by  these  facilities  have 
consented  to  the  abandonment.  National 
indicates  that  it  has  provided  notice  of 
the  proposed  abandonments  to  the 
Pennsylvania  Public  Utility 
Commission,  the  state  commission  that 
has  jurisdiction  over  Distribution. 

Comment  date:  January  7, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Northern  Border  Pipeline  Co. 

[Docket  No.  CP93-3-O021 

Take  notice  that  on  November  17, 
1993,  Northern  Border  Pipeline 
Company  (Northern  Border),  1111  South 
103rd  Street.  Omaha.  Nebraska  68124- 
1000.  filed  a  Petition  to  Amend  Order 
requesting  authority  to  add  receipt  and 
delivery  points  on  the  Northern  Border 
system  as  secondary  receipt  and 
delivery  points  to  Pan-Alberta  Gas  (U.S.) 
Inc.'s  (PAG-US)  U.S.  shippers  service 
agreement,  all  as  more  fully  set  forth  in 
the  petition  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  Border  states  that  the 
purpose  of  its  proposal  is  to  allow  PAG- 
US  to  perform  under  a  system  balancing 
agreement  (SBA)  between  PAG-US  and 
Northern  Natural  Gas  Company 


(Northern).  The  SBA  will  assist 
Northern  in  meeting  Northern's  and  its 
shippers'  operating  needs  in  the  Order 
No.  636  environment. 

Comment  date:  December  14, 1993.  in 
accordance  with  the  first  two 
paragraphs  of  Standard  Paragraph  F  at 
the  end  of  this  notice. 

9.  Texas  Eastern  Transmission  Corp. 

[Docket  No.  CP94-6-0001 

Take  notice  that  on  October  1.  1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP94-6-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  installation  of  incremental  pipeline 
and  compression  facilities  necessary  for 
Texas  Eastern  to  render  an  incremental 
firm  tiansportation  service  for  CNG 
Transmission  Corporation  (CNG).  It  is 
stated  that  the  pipeline  facilities  would 
constitute  an  "operational  loop"  on 
CNG's  pipeline  system  and  are 
necessary  to  permit  CNG  to  serve  certain 
markets  off  its  PL-1  Line,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

■Texas  Eastern  proposes  to  construct 
and  operate  certain  pipeline  and 
compression  facilities  and  replacement 
pipelines  to  increase  its  mainline 
transmission  capacity  between  the 
Crayne  Farm  meter  station,  in 
Waynesburg  Coimty,  Pennsylvania,  and 
the  Chambersburg  Compressor  Station 
in  Chambersburg  County,  Pennsylvania. 
Te.xas  Eastern  proposes  to  provide  an 
incremental  100,000  Dekatherms  per 
day  (Dth/d)  of  transportation  capacity 
for  CNG.  Texas  Eastern  states  that  CNG 
proposes  to  utilize  this  capacity  to 
render  firm  transportation  service  for 
CNG  customers  served  off  of  CNG's  PL- 
1  Line,  including  Virginia  Natural  Gas 
Company,  Washington  Gas  &  Light 
Company,  and  Public  Service  Company 
of  North  Carolina  (CNG  Customers). 
Texas  Eastern  proposes  to  charge  a 
separately  stated  incremental  rate,  as  an 
initial  rate. 

It  is  stated  that  CNG  requires  the 
100,000  Dth/d  of  incremental  capacity 
on  Texas  Eastern  because  the  portion  of 
the  Texas  Eastern  system  proposed 
herein  to  be  expanded  would  function 
as  a  necessary  operational  loop  of  CNG's 
pipeline  system  connecting  upstream 
transportation  and/or  storage  services  to 
CNG's  PL-1  Line  at  Chambersburg, 
Pennsylvania.  Specifically,  it  is  stated 
that  CNG  has  advised  Texas  Eastern  that 
CNG  proposes  to  render  100,000  Dth/d 
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of  dm  transportation  and/or  storage 
san'ice  for  the  CNG  Ciistomers.  a 

It  is  stated  that  CNG's  System 
i  c  terconnects  with  Texas  Eastern's 
!  5  stem  at  the  Qayr^e  Farrn  meter  station 
I  tar  Waynesburg,  Pennsylvania.  Texas 
r^tem  states  that  its  facilities  from 
( ;|-a\Tie  Farm  to  Chambersburg  ere  fully 
s  libscribed  for  firm  services.  It  is  stated 
t  lat  the  incremental  facilities  proposed 
'li^rein  will  enable  CNG  to  deliver 
]  00,000  pth/d  into  Texas  Eastern's 
s  wstern  at  Cr85m9  Farm  for  firm 
transportation  to  Chemborsburg  v.-here 
silch  volumes  would  be  redelivered 
I  ack  to  CNG  at  the  point  where  Texas 
Ffstem's  svstem  interronnects  with 
ckC'sPL-'lLine. 

Therefore,  Texas  Eastern  submits  that 
1 19  proposed  incremental  fadliiies 
f  tovide  CNG  a  necessary  transportation 
1  fJc  between  its  existing  system 
f  ipilities,  and  allows  Texas  Eastern  to 
c  Aliver  100,000  Dth/d  to  CNG  at 
( lambersburg  Without  the  incrementaj 
t-ansportation  service,  Texas '. 
s^les  that  O^JG  c-ould  r.arprt^ide 
c  (ivjTistieani  service  op^t^  PL-1  Line 
flit  the  CNG  Cust^^u^.  Texas  Eastern 
aids  that  CNG,>reE  previously 
f  i^Tcliused  similar  transportation 

ioes;H5ssrve  its  Lice  PL-1  markets 

d^p^exas  Eastern  Pate  Schedules  X- 
8ndX-137,  64  FEHCt  61,303 

993). 

Specifically,  Texas  Eastern  reqrjests 
authorization  to: 

(1)  Install,  own  and  operate  a  6,.')00 
horsepower  compressor  addition  at  the 
existing  Uniontown  Compressor  Station 
and  a  total  of  12.95  miles  of  36-inch 
looping  in  two  separate  segments  within 
the  state  of  Penns}'Ivania; 

(2)  Construct,  install,  ov«i  and  operate 
4y7  miles  of  36-Jnch  replacement 
plipeline  between  the  existing  Bedford 
and  Chambersburg  Compressor  Stations; 
and  B.25  miles  of  36-inch  replacement 
pipeline  between  the  existing 
Ufiiontown  and  Bedford  Compressor 
Sitations;  and 

j  (3)  Charge,  as  a  NGA  section  7(c) 
iiitial  rate,  an  increraental  reservation 
rate  for  transportation  sen'ice  under 
Texas  Eastem't,  Part  284  FT-1  Rate 
Sfohedule. 

It  is  estimated  that  the  total  capital 
c  Kts  of  the  proposed  compression  and 
pipeline  facilities  extensions  is 
$39,207,000.  Based  upon  the  cost  of 
service  of  the  proposed  facility 
additions,  Texas  Eastern  proposes  to 
charge  CNG  an  incremental  rate  of 
$7,581  per  deltatherm. 


sOn,  November  18, 1993.  in  Docket  No.  CP94- 
8»-000.  CNG  filed  4  related  appMcatioii  deachbing 
the  services  it  proposes  to  render  for  the  CNG 
Custoiners. 


Comment  date:  December  14, 1993,  in 
accordance  vnth  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  xvill 
not  ^erve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hsaring 

[n  raSSt-filea  motion  to  intervene 
in  accordance  witB-thP  ComniissiCT 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulator)-  Commission 
by  Ssctiuri.s  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  bearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
applicatioii  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commissiun  on  its  own  revie^v  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  appUcant  to  appear  or 
be  represented  at  the  heanug. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  pretest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  wlthdra%vn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  CasheU, 

Secretary 

[PR  Dor,  93-29346  Filed  11-30-53;  8  45«-ti1 

BIUJNC  cooc  cn7-cv-p 

[Docket  Ko.  CP94-«»-00a] 

Arkia  Energy  Resources  Co.;  Request 
Under  Blanket  Authorization 

Novembor24.  7993. 

Take  notice  that  on  November  19, 
1993,  Arkia  Energy  Resources  Company 
[AER),  1600  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CPS4- 
98-000,  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (IB  CFR  157.2C5  end 
157.216)  fur  permission  and  approval  to 
abandon  certain  fadlities  located  in 
LouTiiana,  under  AER's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

AER  proposes  to  abandon,  by 
retirement,  two  2-inch  U-shaped  meters 
located  on 'AER's  Line  S,  in  Caddo 
Parish,  Louisiana.  It  is  stated  that  the 
facihties  were  lised  by  AER  to  deliver 
gas  to  Arkansas  Louisiana  Gas  Company 
(ALG),  so  ALG  could  service  the 
Blanchard  Tovwi  Border  Station  «3,  and 
the  Coimtryaire  Mobile  Home  Park.  AER 
avers  that  the  facilities  proposed  to  be 
abandoned  herein,  were  certificated  in 
Docket  No.  CP85-77,  and  ALG  has 
consented  in  writing  to  the 
abandonment  and  removal  of  AER's 
metering  facilities.  AER  states  that  the 
taps  will  be  abandoned  in  place  and  aU 
above  ground  facilities  will  be  removed. 
It  is  stated  that  the  meter  that  serviced 
the  Blanchard  Town  Border  Station  was 
installed  in  1973,  and  has  been  inactive 
for  years.  It  is  further  stated  that  the 
meter  that  serviced  the  Coimtryaire 
Mobile  Home  Park  was  installed  in 
1963,  and  AER  stated  that  it  has 
extended  its  existing  distribution  line  to 
serve  this  customt:r  so  as  to  prevent 
disruption  of  service  during  norma) 
maintenance  of  AER's  Line  S. 

Any  person  or  the  Commission's  staiJ 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CrK 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
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Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
Hied  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  Bling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary    . 
IFR  Doc  93-29344  Filed  11-30-93;  8:45  am) 

BILUNG  COOE  (TIT-OI-M 

[Docket  No.  CP94-47-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Request  Under  Blanket  Authorization 

November  24. 1993 

Take  notice  that  on  November  19, 
1993.  Williston  Basin  Interstate  Pipeline 
Company  (WiUiston  Basin),  suite  300. 
200  North  Third  Street.  Bismarck.  North 
Dakota  58501.  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP94-97-O00  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  reassign  natural  gas 
volumes  that  it  delivers  to  Northern 
States  Power  Company  (NSP)  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP83-1-000 
pursuant  to  section  7  of  the  NGA.  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

Williston  Basin  proposes  to  reassign 
natural  gas  volumes  it  delivers  to  NSP 
under  its  FERC  Rate  Schedule  X-13 
Williston  Basin  states  that  it  would 
increase  the  daily  deliveries  at  the 
Casselton  Border  Station  delivery  point 
in  Cass  County.  North  Dakota,  from  1 
Mcf  to  85  Mcf.  Williston  Basin  would 
also  decrease  the  daily  deliveries  at  the 
Mapleton  Interconnect  delivery  point 
also  in  Cass  County  from  7.989  Mcf  to 
7,905  Mcf. 

Williston  Basin  states  that  the 
proposed  reassignment  of  NSP's 
Maximum  Daily  Delivery  Quantities 
(MDDQ)  is  allowed  by  its  FERC  tariff 
and  that  the  proposed  MDDQ 
reassignment  would  have  no  impact  on 
Williston  Basin's  peak  day  and  annual 
deliveries.  Finally.  Williston  Basin 
states  that  it  has  sufficient  capacity  to 
provide  the  deliveries  to  NSP  without 
detriment  or  disadvantage  to  its  existing 
customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  NGA. 
Lois  D.  Cashell, 
Secretary 

(PR  Doc.  93-29345  Filed  11-30-93;  8:45  am) 
BILUNG  CODE  t^^^-o^-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4804-8] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATFS:  Comments  must  be  submitted  on 
or  before  January  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  General  Counsel 

7j(/e.Information  Collection 
Requirements  for  Confidentiality  Rules 
(EPA  ICR  No.  1665.01). 

Abstract:  This  ICR  is  for  existing 
information  collection  activities 
associated  with  the  protection  of 
confidential  business  information  (CBI) 
that  have  not  previously  received  an 
OMB  control  number.  Since  the  EPA's 
confidentiality  regulations  were 
promulgated  in  1976,  at  40  CFR  part  2, 
subpart  B,  the  EPA  has  collected 
information  relevant  to  CBI  claims.  The 
respondents  providing  CBI  information 
to  the  EPA  are  potentially  any  non- 
Federal  entity  that  has  submitted  a 
document  asserting  a  confidentiality 


claim.  The  information  will  be  ufed  by 
the  EPA  to  determine: 

(1)  What  information  is  claimed  as 
confidential; 

(2)  Whether  the  Agency  shoiild 
formally  evaluate  the  confidemiality 
claims  pursuant  to  40  CFR  2.204  and 
2.205.  and 

(3)  Whether  such  information  is  in 
fact  entitled  to  confidentiality  under 
exemption  4  of  FOIA. 

Pursuant  to  40  CFR  2.204(e), 
respondents  are  required  to  respond  to 
EPA's  requests  to  justify  confidential 
treatment  for  information  when  it  is 
requested  under  the  Freedom  of 
Information  Act  (FOIA),  or  when  EPA 
must  know  whether  this  information  is 
entitled  to  confidentiality.  The  response 
must  include:  (1)  A  written  explanation 
that  addresses  specific  information 
necessary  to  substantiate  the  CBI  claim, 
and  (2)  a  designated  contact  for 
inquiries  and  notices  concerning 
confidentiality.  EPA  will  review  the 
written  explanations  received  by 
respondents,  and  where  appropriate, 
will  formally  determine  the 
respondent's  entitlement  to 
confidentiality.  The  EPA  will  store  and 
maintain  this  information  on  file. 

Finally,  to  ensure  that  the  terms  of 
any  EPA  contract  requiring  protection  of 
CBI  are  honored,  EPA  contractors  must 
obtain  a  confidentiality  agreement  from 
each  employee  given  access  to  CBI  and 
should  maintain  this  agreement  on  file 
for  the  life  of  the  contract. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  9.4  hours  per 
response  including  time  for  reading  the 
EPA's  request,  gathering  information 
and  preparing  and  submitting  the 
information.  Public  recordkeeping 
burden  is  estimated  to  average  1  hour 
per  year  to  store  and  maintain  records 
related  to  confidentiality  agreements. 

Respondents:  Any  individual, 
business,  non-profit  organizations,  or 
State  or  local  government  asserting  a 
CBI  claim. 

Estimated  No.  Of  Respondents:  1008 
reporters.  232  recordkeupers. 

Estimated  Responses  per  Respondent: 
1. 

Frequency  of  Collection:  On  occasion. 

Estimated  Total  Annual  Burden  on 
Respondents:  9.703  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer.  U.S. Environmental 

Protection  Agency.  Information  Policy 

Branch  2136.  401  M  Street.  SW.. 

Washington.  DC  20460. 
and 
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[im  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street, 
NVV.,  Washington,  DC  20503. 
Dated:  November  22,  1993. 

liul  Lapsley, 

'  irectoT,  Regulatory  Management  Division 

I'R  Doc  93-29412  Filed  11-30-93;  8  45  am] 

» LUNG  CODE  UeO-SO-F 


I  RL-4808-6] 

Science  Advisory  Board;  Oean  Air 
Scientific  Advisory  Committee; 
Notification  of  Public  Advisory 
Committee  Meeting;  Open  Meeting — 
December  16, 1993 

J  Pursuant  to  the  Federal  Advisory 
'  Jommittee  Act,  Public  Law  92-463, 
;  iptice  is  hereby  given  that  the  Clean  Air 
scientific  Advisory  Committee  (CASAC) 
'4ill  meet  on  Thursday,  December  16, 
ip93,  from  9:30  a.m.  and  ending  no  later 
han  6  p.m.  at  the  Guest  Quarters  Suites 
-jotel,  2515  Meridian  Parkway,  Durham, 
:  "iC  27713.  The  meeting  is  open  to  the 
)Lblic.  however,  seating  will  be  on  a 
irst-come  basis.  The  Committee  will 
review  the  Ozone  Human  Exposure 
Analysis  methodology  that  is  part  of  the 
ongoing  review  of  the  ozone  national 
ambient  air  quality  standards  (NAAQS). 
Copies  of  documents  describing  the 
exposure  methodology  that  have  been 
provided  to  the  Committee  may  be 
obtained  by  contacting  Thomas 
McCurdy  of  the  EPA  Staff  at  (919)  541- 
658.  Copies  of  these  documents  are  not 
Vailable  from  the  Science  Advisory 
bard. 

For  further  information  concerning 
the  meeting,  including  a  draft  agenda, 
please  contact  Mr.  Randall  Bond, 
Designated  Federal  Official,  or  Mrs. 
Janice  Cuevas,  Program  Analyst,  Science 
Advisory  Board  (Mail  Code  1400),  US 
Environmental  Protection  Agency, 
Washington,  DC  20460.  Phone:  202- 
260-8414;  Fax;  202-260-1889. 
Individuals  or  groups  wishing  to  make 
a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Bond  no 
later  than  12  noon  Eastern  Time  on 
Friday.  December  10, 1993  in  order  to 
reserve  time  on  the  agenda.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  five  minutes. 
Written  comments  (at  least  35  copies) 
received  in  the  SAB  Staff  Office 
sufficiently  prior  to  the  meeting  date, 
may  be  mailed  to  the  Committee  prior 
to  its  meeting;  comments  received  too 


close  to  the  meeting  date  will  normally 
be  provided  to  the  Committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

Dated;  November  22, 1993. 
A.  Robert  FUak. 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  93-29413  Filed  11-30-93;  845  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  83-1376;  FCC  93J-2] 

integration  of  Rates  and  Services  for 
the  Provision  of  Communications  by 
Authorized  Common  Carriers  Between 
the  Contiguous  States  and  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  recommended  decision. 

SUMMARY:  In  this  Final  Recommended 
Decision  the  Alaska  Federal-State  Joint 
Board  (Alaska  Joint  Board)  adopts  a 
final  recommendation  for  the  creation  of 
a  new  market  structure  for  the  provision 
of  interstate  telecommunications  service 
between  Alaska  and  the  contiguous 
states  and  between  Alaska  and  Hawaii. 
The  Alaska  Joint  Board  concludes  that 
this  market  structure  represents  the  best 
balancing  of  the  five  objectives  that  the 
Alaska  Joint  Board  has  previously 
articulated:  universal  service,  rate 
integration,  revenue  requirement 
neutrality,  competition,  and  efficiency. 
Under  the  market  structure 
recommended.  AT&T  would  provide 
interstate  message  service  and  wide  area 
telecommunications  service  between 
Alaska  and  the  Lower  48,  and  Alaska 
and  Hawaii,  at  integrated  rates.  Alascom 
could  also  provide  interstate  service 
independently  after  termination  of  the 
Joint  Services  Arrangement  (JSA), 
between  AT&T  and  Alascom,  that 
cunently  governs  Alaska  interstate 
MTS.  In  addition,  the  Final 
Recommended  Decision  recommends 
that  there  be  a  four  year  transition  to  the 
new  market  structure  in  two  phases. 
During  the  first  phase,  beginning  March 
1, 1994  AT&T,  would  continue  to  obtain 
services  from  Alascom  under  the  JSA  for 
one  and  one-half  years.  During  the 
second  phase,  beginning  September  1. 
1995,  the  JSA  would  terminate  and 
AT&T  would  be  required  to  purchase  a 
fixed  amount  of  service  from  Alascom 
for  two  and  one-half  years.  During  the 
second  phase  Alascom 's  Common 


Carrier  Services  would  be  offered  to 

carrier  customers  under  tariff.  The  Final 

Recommended  Decision  also 

recommends  that  AT&T  pay  a  $150 

million  transition  payment  to  Alascom 

to  reduce  Alascom 's  total  plant 

accounts. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

Nilsson  or  Rose  Crellin.  Policy  and 

Program  Planning  Division,  Common 

Carrier  Bureau,  (202)  632-1302,  (202) 

632-1292. 

SUPPLEMENTARY  INFORMATION: 

Final  Recommended  Decision 

Adopted:  October  26, 1993. 
Released:  October  29, 1993. 

By  the  Federal-State  Joint  Board: 
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I.  Introduction 

1 .  In  this  Final  Recommended 
Decision  we  present  a  carefully 
integrated  plan  to  accomplish  the 
objectives,  required  of  this  Joint  Board, 
for  interstate  telecommunications 
services  between  Alaska  and  the 
contiguous  states  ("Lower  48")  and 
between  Alaska  and  Hawaii.  We  believe 
that  this  recommendation  achieves,  and 
represents  the  best  balancing  of,  the  five 
objectives  guiding  resolution  of  this 
proceeding:  preservation  of  universal 
service;  continuation  of  rate  integration; 
maintenance  of  revenue  requirement 
neutrality;  allowance  of  market -based 
competitive  entry;  and  the 
encouragement  of  increased  efficiency. 
Our  recommendation  is  comprised  of 
carefully  balanced  elements  that  are 
intended  to  be  implemented  as  a  whole. 
Elimination  or  significant  modification 
of  any  one  aspect  of  our  overall 
recommendation  could  adversely 
impact  achievement  of  our  market 
structure  objectives. 

n.  Executive  Smnmary 

2.  The  Alaska  market  structure  has 
been  under  review  by  this  Joint  Board 
for  over  eight  years.  After  collecting  vast 
volumes  of  data,  r8cei\'ing  extensive 
comments  from  interested  parties,  and 
reviewing  numerous  proposals  on  this 
subject,  W9  have  reached  a  final 
recommendation  regarding  the  market 
structure  for  Alaska  that  we  believe  best 
balances  our  identified  goals  and 
advances  the  public  interest. 

3.  We  affirm  the  conclusion  in  the 
Tentative  Recommendation  58  FR 
31204,  June  1. 1993  that  the  Joint 
Service  Arrangement  ("JSA")  should  be 
terminated,  subject  to  the  adoption  and 
implementation  of  suitable  transition 
mechanisms.!  We  decline  to 


<  Tenutive  Racouunendation  And  Order  Inviting 
CommentA.  CC  Docket  Na  83-1376.  B  FCC  Red 
3684.  3687  (1993)  ("TenUtiva  Rscommendation"). 


recommend  the  market  structure  plans 
advanced  by  either  Alascom  or  AT&T, 
but,  instead,  recommend  an  alternative 
market  structure  based  on  that  set  forth 
in  the  Tentative  Recommendation. 

4.  Under  our  recommended  market 
structure,  American  Telephone  & 
Telegraph  Co.  ("AT&T")  would  provide 
interstate  message  telephone  service  and 
wide  area  telecommunications  service 
(hereinafter  collectively  referred  to  as 
MTS)  between  Alaska  and  the  Lower  48 
(northbound  and  southbound)  at 
integrated  rates  and  under  the  terms  and 
conditions  applicable  to  AT&T's 
provision  of  services  in  the  Lower  48. 
AT&T  would  also  be  obligated  to 
furnish  MTS  between  Alaska  and 
Hawaii  at  integrated  rates. 

5.  After  the  JSA  is  terminated, 
Alascom  could  offer  interstate  MTS 
independently  from  AT&T  under  its 
own  tariff  and  with  no  obligation  to 
charge  AT&T's  intecrated  rates. 

6.  Services  provided  to  interexchange 
carriers  ("DCCs")  by  Alascom,  Inc. 
("Alascom")  under  tariff  would  be 
offered  on  a  non-discriminatory  basis  at 
rates  that  reflect  the  costs  of  service. 
Alascom's  tariff  would  have  separate 
rate  schedules  for  its  operations  in 
locations  subject  to  facilities 
competition  and  in  locations  where 
Alascom  has  a  facilities  monopoly.  The 
costs  of  service  in  each  of  these 
categories  would  be  prepared  pursuant 
to  a  cost  allocation  plan  developed  by 
Alascom  and  approved  by  the 
Commission. 

7.  Alascom  would  continue  to  provide 
interstate  private  line  service  upon 
reasonable  request  under  its  existing 
federal  tariffing  and  Section  214 
obligations.  If  AT&T  elects  to  provide 
interstate  private  line  service  to  or  from 
Alaska,  it  would  be  required  to  do  so 
under  the  same  rate  structures,  terms, 
and  conditions  that  apply  to  its 
provision  of  private  line  services 
between  other  states. 

8.  The  final  recommendation  would 
maintain  the  current  cost  separations 
factor  for  the  circvut  equipment  of 
Alascom  and  United  Utilities,  Inc. 
("UUI").  Therefore,  the  Alaska  Fund 
originally  proposed  in  the  Tentative 
Recommendation,  would  not  be 
required. 

9.  During  a  four  year  transition 
period,  beginning  March  1. 1994,  AT&T 
would  be  required  to  purchase  services 
from  Alascom  to  meet  its  MTS 
obligations.  There  would  be  two  phases 
to  the  transition  period  with  the  first 
phase  beginning  on  March  1, 1994,  and 
the  second  phase  beginning  on 
September  1, 1995.  During  the  first 
phase,  AT&T  would  continue  to  obtain 
services  from  Alascom  under  the  JSA 


that  currently  governs  Alaska  interstate 
MTS  for  one  and  one-half  years.  As  of 
September  1. 1995,  the  JSA  would 
terminate  and  Alascom's  Common 
Carrier  Services  would  be  offered  to 
carrier  customers  under  tariff.  During 
the  second  phase  of  the  transition 
period,  lasting  two  and  one-half  years, 
AT&T  would  be  required  to  purchase  a 
fixed  amount  of  service  from  Alascom, 
defined  as  a  percentage  of  a  baseline 
revenue  level.  This  obligation  would 
decline  to  zero  at  the  end  of  the  second 
phase. 

10.  Finally,  we  recommend  a  $150 
million  transition  payment  (to  be  made 
by  AT&T  in  two  installments  of  $75 
million  each)  be  applied  to  reduce 
Alascom's  total  plant  accounts.  We 
conclude  that  this  is  necessary  to  ensure 
universal  service,  and  to  ensure  revenue 
requirement  neutrality. 

III.  Background 

A.  Rate  Integration 

11.  In  the  early  1970's,  the 
Commission  authorized  tlie  private 
ownership  and  operation  of  domestic 
satellite  and  earth  station  facilities  and 
concluded  that  the  distance  insensitive 
nature  of  satellite  transmission  costs 
required  rate  integration  for  services 
between  the  Lower  48  and  certain 
noncontiguous  points  that  included 
Alaska.'  Rate  integration  for  Alaska  was 
accomplished  in  several  steps  that 
included  the  execution  of  the  JSA 
between  AT&T  and  Alascom  in  1980.3 
In  the  JSA,  Alascom  and  AT&T  entered 
into  a  contract  to  provide  MTS  services 


'  "Rate  integration"  is  the  Commission  policy  that 
was  adopted  to  describe  service  between  the 
contiguous  states  and  Alasks.  Hawaii.  Puerto  Rico, 
and  the  Virgin  Islands  (noncontiguous  points]  at 
rates  that  are  equivalent  to  those  prevailing  for 
comparable  distances  In  the  contiguous  48  stales. 
Establishment  of  Domestic  Communications 
Satellite  Facilities,  35  FCC  2d  844.  BS6-57  (Domsat 
n).  affd  on  recon..  38  FCC  2d  665  (1972),  affd  sub 
nom  NetHork  Project  V.  FVC.  511  F.2d  786  (DCCir. 
1975).  See  also  Integration  oi  Rates  and  Services,  61 
FCC  2d  380  (1976).  recon.  in  part.  65  FCC  2d  324 
(1977)  (extending  rate  integratioa  policy  to  the 
Virgin  Islands). 

3  The  ISA  was  accepted  and  approved  by  the 
CoQunission  in  1981.  Memorandum  Opinian  and 
Order  in  W-P-C  649  et  •!.,  87  FCC  2d  25  (1981). 
"The  Commission  hat  indicated  its  full  support  for 
the  intercarrier  settlemeat  a(j.'eement  submitted  to 
the  Federal-State  Joint  Boaxii  ,^nd  the  Commission 
to  resolve  separations  questioiis  for  Alaska  and 
Hawaii."  FCC  News  Release.  Miy  8, 1981.  Report 
No.  16363.  The  FCC  accepted  the  Joint  Board's 
recommendation  in  a  Report  and  Order.  FCC  81- 
312.  July  8, 1981.  without  qual^fi::ation  of  the  JSA 
as  an  "interim"  measure.  The  Joint  Board 
recommended  adoption  of  the  Motion  of  the  AT*T 
and  Alascom  regarding  the  JSA  as  filed.  Confusion 
has  arisen  because  the  JSA  included  on  "interim 
settlements  procedure"  to  provide  for  the 
transitional  supplement  which  would  "terminate 
on  January  1, 1985  at  which  time  full  rate 
integration  will  take  place."  See  87  FCC  2d  at  20- 
l. 
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ointly,  with  Alascom  responsible  for 
^S  carriage  to,  from,  and  within 
Maska,  and  AT&T  responsible  for 
arriage  in  the  Lower  48.  AT&T  received 
ill  MTS  revenues  and  paid  all  MTS 
:osts  of  service,  including  those  of 
Mascom.*  The  JSA  also  required  that 
he  Lower  48  Separations  Manual  would 
)e  applied  to  Alascom  and  that  Alascom 
vould  receive  annual,  declining 
ransitional  supplement  payments  from 
\T&T  during  the  transition  to  full  rate 
ntegration.s 

12.  Several  issues  arose  regarding  the 
ong-term  relationship  between  the  rate 
ntegration  and  competitive  poHcies  for 
!  ^S  services  between  the 
loncontiguous  points  and  the  Lower  48. 

I  Dn  December  22, 1983,  in  response  to 

I I  petition  for  rulemaking  filed  by  the 
Jtate  of  Alaska  and  the  Alaska  Pubhc 
Jtilities  Commission  ("APUC"),  the 
Commission  adopted  a  Notice  of  Inquiry 
"N0I").6  Comments  in  response  to  the 
^01  raised  significant  issues  that 

quired  further  analysis.  On  September 
7, 1985.  the  Commission  issued  a 
otice  of  Proposed  Rulemaking 
'NPRM")  in  CC  Docket  No.  83-1376 

d  referred  those  issues  to  this  Joint 
oard  pursuant  to  Section  410(c)  of  the 

mmunications  Act.'  In  particular, 
is  Joint  Board  was  asked  to  consider 
uestions  concerning  the  appropriate 
arket  structure  for  the  provision  of 
laska  MTS  to  harmonize  the 
ommission's  rate  integration  and 
ompetition  policies  and  to  recommend 

y  separations  changes  that  might  be 


«To  implement  the  rate  integration  policy,  AT4T 
elops  its  MTS  rates  for  the  total  market  and  files 
iffs  covering  the  northbound  service  offerings  to 
aska.  Alascom  mirrors  the  AT*T  rates  and  files 
£fs  covering  the  southbound  service  offerings 
m  Alaska.  See  Integration  of  Rates  and  Services, 
FCC  Red.  2447  (1987),  affd  subnom.  GenemI 
mwunication.  Inc.  ("GCI'jv.  FCC,  No.  87-1112 

Cir.  1987). 
»  Memorandum  Opinion  and  Order  in  W-P-C  649 
al..  87  FCC  2d  25,  28-29  (1981).  Originally, 
aska  rate  integration  was  to  b«  achieved  by  1985. 
t  in  1934  the  Commission  extended  the  final 
plementation  date  for  rate  integration  and 
ntinued  the  JSA  and  the  transitional  supplement 
payments  at  1984  levels.  Full  rate  integrauon 
became  effective  lanuary  1, 1987,  at  which  time 
ATfcT's  supplemental  pa)-ments  to  Alascom 
terminated.  Memorandum  Opinion  and  Order,  CC 
Docket  No.  83-1376.  RM  4436,  FCC  86-602 
released  January  2, 1987). 
•  Notice  of  Inquiry,  Integration  of  Rates  and 

ces,  CC  Docket  No.  83-1376.  RM  4436,  96  FCC 
d  567  (1984),  49  FR  1538,  January  12,  1984. 

Notice  of  Proposed  Rulemaking,  CC  Docket  No. 
8-1376,  RM  4436,  FCC  85-520,  50  FR  41714, 
tober  15. 1985  (released  September  27, 1985)  at 
para.  14.  That  Notice  also  terminated  the  inquiry 
with  respect  to  non-contiguous  points  other  than 
Alaska  lie.,  Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands),  finding  that  the  comments  did  not  raise 
•ny  issues  concerning  the  compatibility  of  rate 
integration  and  competition  for  service  to  and  &om 
those  points. 


required  to  implement  that  market 
structure. 

B.  Joint  Board  Actions  (1986  to  1922) 

13.  During  the  course  of  investigating 
the  issues  designated  by  the 
Commission,  this  Joint  Board,  on 
numerous  occasions.  soUcited 
comments,  data,  and  proposals  regardng 
the  Alaska  interstate  market  structure. 
On  May  9. 1986.  we  issued  a  data 
request  on  the  costs  of  Alaska's 
interstate  and  intrastate 
telecommunications  services,  including 
a  detailed  description  of  then  existing 
market  and  service  arrangements, 
Ala^an  demographic  and  economic 
data,  and  local  exchange  and 
interexchange  carriers'  financial, 
facilities,  and  statistical  data  (historical 
and  projected).  The  order  also  asked 
commenters  to  address  the  question  of 
the  high  cost  of  Alaska  services  and  to 
submit  market  structure  proposals.s  The 
comments  and  data  filed  in  response  to 
this  order,  as  well  as  other  documents 
submitted  and  issues  raised  relating  to 
the  market  structure,  were  evaluated  by 
the  Joint  Board, 

14.  As  a  result  of  this  analysis  the 
Joint  Board  issued  a  Supplemental 
Order  on  January  3, 1989.»  The 
Supplemental  Order  identified  the 
following  five  objectives  to  guide 
resolution  of  the  issues  in  this 
proceeding:  Continuation  of  rate 
integration;  preservation  of  universal 
service;  maintenance  of  jurisdictional 
revenue  requirement  neutrality; 
allowance  for  market-based  competitive 
entry;  and  encouragement  of  increased 
efficiency.  Two  alternative  conceptual 
market  structure  options.  Plans  A  and  B, 
were  also  identified  by  this  order. 

15.  The  Supplemental  Order  soUcited 
comments  on  me  objectives  and  the 
plans  and  also  identified  additional, 
updated  data  that  were  to  be  provided. 
Commenters  were  generally  supportive 
of  the  Joint  Board's  objectives  and  were 
critical  of  one  or  both  of  the  proposed 
plans.  Alternative  plans  were  also  filed 
in  response  to  Plans  A  and  B:  Alascom 
filed  its  Alaska  Revenue  Cap  ("ARC") 
Plan;  AT&T  filed  a  modified  Plan  B;  and 


■  Order  Requesting  Data  and  Inviting  Comments, 
CC  Docket  No.  83-1376,  RM  4436,  FCC  86J-2,  51 
FR  17756,  May  15. 1986  (released  May  9, 1986); 
filing  dates  amended  by  Memorandum  Opinion  and 
Order,  CC  Docket  No.  83-1376,  (released  August  20. 
1986).  51  FR  31149.  September  2, 1986.  On  July  15, 
1986,  data  were  filed  by  Alascom,  Alaska 
Telephone  Association  ("ATA").  AT&T,  GCI,  and 
the  State  of  Alaska.  Market  structure  proposals  for 
Alaska  and/or  comments  were  filed  by  interested 
parties  on  December  2. 1966.  Opposition  comments 
and  reply  comments  were  filed  on  February  27  and 
March  27. 1987.  respectively. 

•  Supplemental  Order  Inviting  Conunents,  CC 
Docket  No.  83-1376,  RM  4436  4  FCC  Red  395 
(1989).  54  FR  7471  February  21.  1989. 


the  State  of  Alaska  filed  its  "Cost  Plus 
Incentive  Fee  Plan."  m 

16.  During  July  1991,  AT&T  and 
Alascom  informed  the  members  of  the 
Joint  Board  that  they  were  in  the  process 
of  finalizing  an  agreement  to  replace  the 
JSA  and  to  resolve  outstanding  issues. n 
On  January  29, 1992,  a  Joint  Petition 
was  filed  by  AT&T,  Alascom.  Pacific 
Telecom  Inc..  ("PTI"),  and  Telephone 
Utilities  of  Alaska,  Inc.  ("TUA")  seeking 
approval  of  a  Master  Agreement  ("MA") 
for  the  provision  of  Alaska 
telecommunications  services.  On  March 
4, 1992,  the  Joint  Board  issued  a  Public 
Notice  requesting  comments  and  reply 
comments  on  the  MA."  Pleadings  were 
also  invited  on  a  petition  by  GQ.  filed 
on  January  29, 1992,  that  requested  a 
new  proceeding  to  resolve  Alaska 
market  structure  issues. 

17.  In  addition  to  comments  and  reply 
comments,  the  Joint  Board  received  data 
concerning  the  MA  through  responses 
made  to  five  data  requests  released 
between  October  4, 1991,  and  June  25. 
1992,  by  the  State  Members  of  the  Joint 
Board.  Overland  Consulting,  Inc. 
("Overland"),  a  consultant  hired  to 
assist  the  Alaska  Member  of  the  Joint 
Board  and  staff,  submitted  a  Briefing 
Paper  on  the  MA  on  July  21, 1992. 

18.  On  August  4, 1992,  the  State 
Members  of  the  Joint  Board  issued  a 
Memorandum  of  Understanding 
("MOU")  setting  forth  their  concerns 
with  the  MA  in  light  of  the  objectives 
set  forth  in  the  Supplemental  Order.  In 
response  to  the  MOU,  Alascom,  AT&T, 
GCI,  and  the  State  of  Alaska  each 
offered  modifications  or  alternatives  to 
the  MA.  After  studying  the  comments, 
pleadings,  and  proposals  received  in 
response  to  the  MOU,  the  State 
Members,  on  November  5, 1992, 
released  a  document  entitled: 
"Memorandum  of  Principles — Alaska 
Market  Structure"  ("The  State  Members' 
Plan").  The  State  Members'  Plan 
identified  those  elements  of  the  M.\ 


10  Comments  and  or  data  were  filed  by  Alascom, 
AT4T.  GQ,  the  Organization  for  the  Protection  and 
Advancement  of  Small  Telephone  Companies 
COPASTCO"),  the  State  of  Alaska,  the  State  of 
Hawaii  ("Hawaii"),  the  United  States  Telephone 
Association  ("USTA").  and  UUI  between  February 
27, 1989,  and  April  13, 1989.  Reply  Comments  were 
filed  by  Alascom.  ATA.  AT4T.  GQ,  Hawaii, 
National  Exchange  Carrier  Association,  Inc. 
C'NECA"),  the  Slate  of  Alaska,  and  UUI  between 
May  5  and  May  15, 1989. 

"Pacific  Telecom,  Inc.  Press  Release  (July  10, 
1991). 

»2  Comments  were  filed  by  Alascom,  ATA.  AT&T, 
Anchorage  Telephone  Utility  ("ATU"),  GQ, 
Hawaii,  MQ  TelecommunlcaUons  Corporation 
("MQ"),  N'ECA,  and  Sprint  Communications 
Company  L.  P.  ("Sprint"),  the  Sute  of  Alaska,  and 
UUI  between  April  16,  1992  and  April  20, 1992. 
Reply  Comments  were  filed  by  Alascom.  ATA. 
AT&T,  GQ,  Hawaii,  MO.  OPASTCO,  and  the  Sute 
of  Alaska  on  May  20. 1992. 
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which  they  believed  were  not  in  the  best 
interest  of  the  public  and  recommend  an 
alternative  market  structure. 

19.  On  December  2, 1992.  a  Public 
Notice  was  issued  inviting  comments  on 
the  State  Members'  Plan.>3  in  early 
1993.  we  were  notified  by  ATAT  that 
the  parties  had  elected  not  to  extend  the 
MA  and  would  allow  the  agreement  to 
expire  after  January  15. 1993.  As  a 
consequence,  the  MA  became  moot.'* 

C.  Recent  Procedural  History  (1993) 

20.  On  March  21. 1993.  AT&T 
petitioned  for  termination  of  the  ISA 
and  proposed  an  alternative  Alaska 
market  structure  named  the  Consumer 
Benefit  Plan  ("CBP").>5  On  May  17. 
1993.  the  Joint  Board  released  the 
Tentative  Recommendation. le  The 
Tentative  Recommendation  proposed  a 
new  market  structure  for  Alaska 
interstate  telecommunications  services 
based  on  the  extensive  record  that  had 
been  developed  in  this  proceeding.  The 
Tentative  Recommendation  required 
Alascom  and  AT&T  to  file  plans  to 
implement  the  Joint  Board's 
recommendations.  The  Tentative 
Recommendation  also  invited 
comments  and  reply  comments  on  its 
market  structure  proposal,  the  CBP  filed 
by  AT&T.i'  and  the  requested 
implementation  plans. 

21.  Both  the  Alascom  and  the  AT&T 
responses  to  the  requirement  for 
implementation  plan(s)  were  filed  on 
June  7, 1993. i»  Alascom's 
implementation  plan  included  data 
regarding  the  estimated  effects  of  the 
Tentative  Recommendation  market 
structure  proposal  at  varying  levels  of 
accelerated  cost  recovery  and  its 
preliminary  comments  regarding  the 
Tentative  Recommendation.  AT&T's 
filing  did  not  present  an 
implementation  plan  but,  instead, 
argued  that  the  Tentative 


>>  Commenu  on  tb«  Sute  Members'  Plan  were 
submitted  by  Alascom,  APUC,  ATA.  AT*T.  GQ. 
MCI,  the  Sute  of  Alaska,  and  UUI  on  December  18. 

1992.  Reply  Comments  were  filed  by  Alascom. 
ATA,  AT*T,  GQ  and  the  Sute  of  Alaska  on  January 
15.  1993 

>«C)n  September  18. 1992,  Charles  Naftalin 
submitted  an  ex  parte  filing  indicating  that  TUA 
had  also  filed  a  Notice  of  Withdrawal  of  its 
companion  application  pending  before  the  APUC  in 
APUC  Docket  U-92-9. 

'» AT*T*s  Petition  to  Tenninate  the  Joint  Service 
Arrangement.  March  31. 1993. 

'•TenUlive  Recommendation.  8  FCC  Red  3684 
(1993) 

"Alascom  had  previcusly  filed  on  April  15, 

1993,  its  opposition  to  the  ATftT  proposal  in  its 
Initial  Response  of  Alascom.  Inc.  to  ATliPs  Petition 
to  Terminate  the  Joint  Service  Arrangement. 

«•  Response  to  Request  for  ImplemeoUtion  Plan 
of  Alascom.  Inc  (June  7. 1991).  AT*Ts  Response 
to  Request  for  an  Implementation  Plan  (June  7. 
1993). 


Recommendation  was  inadequate  and 
inferior  to  the  CBP. 

22.  In  response  to  the  Tentative 
Recommendation,  numerous  entities 
filed  comments,  reply  comments,  and 
motions. >B  In  addition,  a  public  hearing 
was  convened  on  July  1, 1993,  in 
Anchorage.  Alaska,  to  receive  testimony 
from  the  citizens  of  Alaska  and  other 
interested  persons  on  the  Tentative 
Recommendation,  the  CBP,  and  the 
implementation  plan  filings  of  Alascom 
and  AT&T.20 

All  Members  of  the  Joint  Board 
participated  in  person  or  via  audio  or 
video  teleconference.2i  Also  on  July  9, 
1993,  Alascom  was  requested  by  thie 
State  Members  of  the  Joint  Board  to 
provide  the  underlying  data  supporting 
the  financial  analyses  presented  in  its 
implementation  plan, 22 

23,  The  record  in  this  proceeding  also 
includes  the  taped  record  and  a 
transcript  of  a  hearing  convened  in 
Anchorage,  Alaska,  on  August  27. 1993. 
by  members  of  the  Alaska  State 
Legislature's  Telecommunications  Task 
Force.  The  hearing  provided  an 
opportunity  for  a  technical  briefing  and 
comment  on  the  proposals  currently 
pending  before  the  Joint  Board, 23 


laCommenls  dated  June  23-28. 1993  were  filed 
by  Alascom.  ATA.  ATftT,  ATU,  GQ.  Hawaii,  MCI, 
NECA,  Southwestern  Bell  Telephone  Company 
( "SWBT),  Spnnt,  the  State  of  Alaska,  and  UUI. 
Reply  comments  were  filed  by  Alascom,  ATA. 
AT*T,  GCI,  Hawaii.  MQ.  Sprint,  the  Sute  of 
Alaska.  USTA.  and  UUI  between  July  9  and  12, 
1993.  During  June,  July,  and  August  numerous 
letters  were  filed  by  members  of  the  public 
regarding  the  Alaska  market  structure  issues. 
Motions  made  in  this  proceeding  include  Alascom's 
Request  for  SupplemenUtion  of  Record  (June  IS. 
1993):  Motion  of  Alascom,  Inc.  (regarding  Mr. 
PiUch  ex  parte  filing),  Quly  16.  1993);  and  ATiT's 
Reply  to  Motion  to  Alascom  (July  22.  1993). 

'oRepresenUtives  of  Alascom,  the  Alaska 
Federation  of  Natives,  Inc.,  Anchorage  Community 
Access  TV.  Inc.,  ATltT.  the  City  of  Anchorage.  Cook 
Inlet  Region.  Inc.,  CCI.  Teamsters  Local  959,  as  well 
as  other  members  of  the  public  provided  testimony. 

»>  An  order  released  on  July  9, 1993.  provided  an 
opportunity  for  interested  parties  to  file  written 
responses  to  the  public  hearing  testimony  in  order 
to  assure  a  complete  record.  Order.  CC  Docket  No. 
83-1376,  DA  93-825  (released  July  9. 1993).  This 
Order  was  in  part  a  response  to  a  Motion  of 
Alascom,  Inc.  to  Schedule  Reply  Comments  filed  on 
June  28, 1993.  Alascom's  Motion  was  opposed  by 
Ca  on  June  29, 1993.  Alascom  filed  iU  reply  to 
GCI's  opposition  on  June  20,  1993.  Alascom,  ATiT, 
GCI,  and  numerous  members  of  the  public  filed 
comments  in  response  to  the  July  9, 1993,  Order. 

>2  Letters  regarding  DaU  Request  6  and  Data 
Request  7,  from  Lorraine  Kenyon,  Joint  Board  Staff, 
to  Vernon  Dunham,  PTI  dated  July  9, 1993  A  letter 
by  Alascom  In  response  to  Requests  6  and  7  was 
received  on  July  14,  1993.  DaU  Request  7  was 
withdrawn  on  July  19.  1993.  after  further 
consideration  by  the  Sute  Members  of  the  Joint 
Board.  Alascom  filed  Dau  Request  6  on  July  23, 
1993. 

"  Commissioner  Susan  Knowles  and  staff 
member  Lorraine  Kenyoo  briefed  the 
Telecommunications  task  Force  on  the  history  of 
CC  Docket  83-1376  and  on  the  Tentative 
Recommendation 


Alascom,  ATA.  AT&T,  GCI,  MCI.  and 
the  State  of  Alaska  participated  in  that 
hearing. 

IV.  Market  Structure 

A.  Joint  Service  Arrangement 

1.  Introduction 

24.  The  JSA  was  signed  before  wide- 
spread interexchange  competition  had 
developed  throughout  the  United  States, 
and  was  based  upon  the  pre-divestiture. 
pre-access  charge  settlement  model  that 
was  then  applied  to  independent 
telephone  compcmies.  As  implemented, 
the  JSA  obligated  AT&T  to  pay  all  of 
Alascom's  interstate  MTS  related  costs 
on  the  same  pre-divestiture  basis  that 
applied  to  independent  telephone 
companies  including  the  earned  rate  of 
return  on  interstate  investment.24 
Although  the  exact  amount  has  been 
subject  to  dispute,  AT&T's  current  costs 
of  meeting  its  obligations  to  provide  rate 
integrated  MTS  service  through  tlie  JSA 
exceed  the  MTS  and  WATS  revenue 
that  AT&T  receives  from  servicing  the 
Alaska  market  by  a  significant 
amount. 2s 

25.  In  the  Tentative  Recommendation, 
we  initially  concluded  "that  the  public 
interest  would  be  better  served  by 
terminating  the  JSA  and  thereby 
restructuring  the  interstate 
telecommunications  market  in  Alaska  to 
promote  competitron,  open  entry,  and 
improve  efficiency  incentives."  26  We 
also  recognized,  however,  that  an 
immediate  termination  of  the  JSA 
"could  harm  carriers  6ind  adversely 
impact  the  pubhc  by  accomplishing  the 
goals  of  competition  and  efficiency  at 
the  expense  of  the  goals  of  universal 
service  and  revenue  requirement 
neutrality." 27  Therefore,  we  proposed 
several  transition  mechanisms  to 
accompany  a  phase-out  of  the  JSA  and 
requested  comments  on  our  plan. 

2,  Comments 

26.  In  response  to  the  Tentative 
Recommendation,  Alascom 
recommended  that  the  Joint  Board 
continue  the  existing  market  structure 


"  See  generally.  Joint  Petition  To  Approve  Ma.ster 
Agreement.  Terminate  Joint  Service  Arrangement, 
Continue  NECA  Parlicipation.  .\nd  For  Limited 
Waiver  Of  Separations  Rules  And  Resolution  And 
Termination  of  Regulatory  Proceedings,  Attachment 
B  at  4  (filed  in  CC  Docket  No.  83-1376  and  RM 
4436  by  ATAT.  Alascom,  PTI.  TUA  on  January  29, 
1992). 

"E.g.,  AT*T  currently  estimates  that  its 
obligation  under  the  agreement  exceeds  the 
revenues  that  it  receives  under  the  agreement  by 
approximately  SAO  million.  Ex  parte  letter,  A.L. 
Tyree.  ATftT  to  William  F.  Caton.  FCC.  Acting 
Secretary,  FCC  (September  18. 1993). 

'•Tenutive  Recommendation.  8  FCC  Red  at  3667. 
para.  27. 


aind  JSA.  possibly  under  its  previous 

5RC  plan,  modified  by  adoption  of  an 
Jcelerated  cost  recovery  mechanism. 
T&T  continued  to  advance  its  CBP  as 
the  best  solution  to  meet  the  five 
objectives  identified  in  the 
Supplemental  Order.  Comments  ft-om 
other  parties  were  generally  supportive 
qf  the  Tentative  Recommendation, 
ajthough  some  parties  suggested 
changes  in  one  of  or  more  of  the  basic 
elements.  The  only  full  support  given 
tjie  ARC  Plan  and  CBP  came  from  their 
respective  sponsors. 

3  Discussion 

:  27.  We  have  concluded  that,  in  the 
current  environment,  the  JSA  is  not  a 
v]iable  long  term  market  structure  and 
that  it  should  be  terminated  pursuant  to 
the  transition  plan  described  belovv.28 
We  have  reached  this  conclusion  after 
cirefuUy  considering  the  extensive 
ri!Cord  that  has  been  compiled  in  this 
prpceeding  in  the  context  of  our 
ur  derstanding  of  the  competitive  forces 
tl  I  It  operate  in  the  Alaska  MTS  market 
a  1  d  the  costs  of  providing 
t(  ecommunications  services  witliin,  to, 
aid  from,  the  Alaska  market. 

28.  As  observed  in  the  Tentative 
Fe  commendation,  conditions  have 
Clanged  since  the  JSA  was  crafted  and 
a  ]  proved  by  the  Commission  on  an 
11 1  erim  basis.  The  JSA  is  no  longer 
c  jmpatible  with  the  development  of  a 
ompetitive,  multi-carrier, 
ii  1  erexchange  market  that  serves 
Alaska.  For  example,  the  JSA  tends  to 
fiihction  as  a  "requirement  contract,"  in 
which  AT&T  is  required  to  satisfy  all  of 
Its  MTS  service  needs  through  the  JSA. 
Such  an  arrangement  does  not  facilitate 
the  sale  of  Alascom  services  to  other 
interexchange  carriers  or  the  purchase 
of  services  by  AT&T  from  other  carriers. 

29  In  addition,  the  JSA  does  not 
allow  AT&T  the  same  freedom  that  its 
competitors  enjoy  to  build  or  lease 
facilities  to  serve  Alaska;  and  the  JSA 
does  little  to  encourage  efficiency  since 
Alascom  is  guaranteed  a  customer  base. 
As  a  consequence,  we  recommend  that 
the  FCC  terminate  the  JSA  as  soon  as 
reasonably  possible,  subject  to  the 
implementation  of  transition 
mechanisms  that  we  identify  in  the 
order.  Our  recommendation  will  ensure 
that  the  five  objectives  guiding 
development  of  a  revised  interstate 
market  structure  for  Alaska  will  not  be 
compromised  given  termination  of  the 
JSA.  The  resulting  plan  will  better  serve 
the  public  interest  than  the  JSA  or  any 


other  plan  proposed,  or  considered  by. 
this  Joint  Board  during  the  course  of  this 
extended  proceeding. 

B.  ARC  Plan:  Retention  of  the  Joint 
Service  Arrangement 

1.  Introduction 

30.  The  ARC  Plan  was  first  introduced 
by  Alascom  in  its  Comments  filed  April 
13,  1989.29  Alascom  contends  that  its 
recommended  market  structure  would 
continue  the  JSA  but  would  incorporate 
amendments  to  resemble  closely  the 
price  cap  regulation  of  AT&T.so  Under 
the  ARC  Plan,  Alascom  would'develop 

a  baseline  revenue  cap  equal  to  the 
previous  year's  interstate  MTS  revenue 
requirements.  The  cap  would  be 
adjusted  up  or  down  by  applying  the 
same  index  that  is  applied  to  AT&T's 
capped  rates.  Thus,  Alascom  would 
receive  more  or  less  in  payments  from 
AT&T  under  the  JSA  according  to  the 
same  productivity  factor  applied  to 
AT&T  and  to  the  other  factors  in  AT&T's 
index.  Alascom  would  receive  an 
increase  or  decrease  to  its  cap  based  on 
50%  of  the  value  of  the  annual  increase 
or  decrease  is  southbound  traffic 
compared  v/ith  the  base  year.  The  final 
adjustment  to  the  previous  year's 
revenue  requirements  would  be  to 
reduce  those  requirements  by  the  total 
MTS  payments  made  to  Alascom  by 
carriers  other  than  AT&T.ai 

2.  Comments 

31.  After  the  ARC  Plan  was  proposed 
in  April  1989,  GQ  and  AT&T  filed  reply 
comments  opposing  the  plan.  It  was 
criticized  as  insulating  Alascom  from 
competition  and  from  incentives  for 
economic  efficiency;  lacking  an 
"automatic  stabilizer"  mechanism; 
failing  to  assign  a  portion  of  the  Alaskan 
support  burden  to  AT&T's  competition; 
and  grandfathering  Alascom's  costs 
which  were  perceived  as  being 
needlessly  high. 32  GQ  opposed 
Alascom  retaining  a  portion  of  the 
profits  associated  with  southbound 
traffic.33  The  State  of  Alaska  likewise 
opposed  Alascom  retaining  any 
southbound  traffic  profits  and  expressed 
concern  that  service  quality  could  suffer 
due  to  disincentives  to  invest  and  the 
lack  of  service  quality  monitoring  under 


the  ARC  Plan.3«  As  the  ARC  Plan  did 
not  resurface  until  Alascom  filed  its 
Comments  on  July  12, 1993,  there  have 
been  no  further  comments  on  it  in  this 
proceeding. 

3.  Discussion 

32.  Alascom  is  the  only  party 
supporting  the  ARC  Plan.  The  ARC  Plan 
rests  on  continuing  the  JSA,  and  we  are 
not  persuaded  that  the  decision  to 
terminate  the  JSA  should  be  abandoned. 
We  have  evaluated  the  JSA  in  light  of 
our  five  objectives  and  find  that  the 
goals  of  enhancing  competition  in  the 
Alaska  market  and  increasing  incentives 
for  efficiency  have  not  been  furthered 
under  the  JSA.  Indeed,  the  point  of 
continuing  this  proceeding  has  been  to 
devise  a  market  structure  that  will 
permit  the  most  balanced  and  complete 
achievement  of  our  five  objectives  that 
is  possible.  Continuing  the  JSA  even 
under  the  provisions  of  the  ARC  Plan 
simply  will  not  allow  that  to  occur. 35 
Accordingly,  we  reject  Alascom's  latest 
proposal  to  resurrect  the  ARC  Plan 
inasmuch  as  it  fails  to  advance  the 
objectives  of  this  proceeding.  Instead, 
we  recommend  moving  forward  with 
the  adoption  of  the  market  structure 
proposed  in  the  Tentative 
Recommendation  as  modified  herein. 

C.  Consumer  Benefit  Plan 

1.  Introduction 

33.  AT&T  filed  a  Petition  on  March 
31,  1993.  requesting  the  immediate 
termination  of  the  JSA  and  adoption  of 
its  CBP  proposal  to  allow  for  the  entry 
of  AT&T  as  a  fully  competitive  interstate 
and  intrastate  toll  provider  in  the  Alaska 
market.  Concurrently.  AT&T  filed  an 
Application  for  Section  214(a)  authority 
to  create  and  operate  a  network  for 
interstate  service  to  and  from  Alaska.38  ■ 

34.  Under  the  CBP,  AT&T  would:  (1) 
Provide  interstate  MTS  to  and  from 
Alaska  at  integrated  rates;  (2)  eliminate 
its  mileage  bands  10  and  11,  thus 
lowering  rates  for  approximately  25%  of 
the  calls  southbound  from  Alaska  and 
25%  of  the  calls  northbound  to 
Alaska;37  (3)  offer  Alaskan  customers 
many  of  the  AT&T  services  it  claimed 
were  not  now  available  through 
Alascom;  (4)  build  a  new  fiber  optic 
submarine  cable  between  Alaska  and 


2»Mos»  parties  in  this  proceeding  either  currently 
or  historically  have  advocated  isrmination  of  the 
ISA.  Tentative  Recommeodation,  a  FCC  Red  at 
3667. 


2»  Comments  of  Alascom.  CC  Docket  No.  83-1376 
(April  13, 1989). 

*•  Price  cap  regulation  is  described  in  Policy  and 
Rules  Concerning  Rates  For  Dominant  Carriers,  4 
FCC  Red  2873  (1989).  54  FR  19636,  May  8. 1989. 

"  A  description  of  the  ARC  Plan  may  also  be 
found  in  Comments  of  Alascom,  Inc.  (July  12. 1993) 
at  Attachment  1. 

s»  Reply  CommenU  on  AT4T  (May  15. 1989)  at 
28:  Reply  CommenU  of  GCI  (May  15. 1989)  at  16. 

"Reply  Comments  of  GQ  (May  IS.  1969)  at  16. 


"  Sute  of  Alaska  Reply  Comments  (May  15, 
1969)  at  19-20. 

>9  Alascom  has  not  demonstrated  that  the  ARC 
Plan  is  sufficiently  different  from  the  JSA  to 
promote  our  competition  and  efGciency  goals, 
especially  given  that,  under  the  ARC  Plan.  Alascom 
continues  to  be  guaranteed  that  ATlkT  would  be  a 
customer  for  virtually  all  of  its  interstate  MTS. 

>•  ApplicaUon  of  AT*T  (March  31, 1993),  File  No. 
W-P-O-6861. 

>'  AT*T'«  PetiUoa  (March  31. 1093)  at  fr-7. 
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the  Lower  48;  and  (5)  enter  into  the 
intrastate  MTS  market  in  Alaska  at  rates 
equal  to,  or  lower  than,  the  lowest 
oirrent  rates  of  GQ  or  Alascom  with  a 
pledge  not  to  raise  these  rates  for  Hve 
years,  except  to  pass  through  any  local 
exchange  carrier  {"LEG")  access  charge 
increases  approved  by  the  APUC.3* 
AT&T  conditioned  its  pledge  to 
implement  the  CBP  upon  the  occurrence 
of  three  events:  (1)  Prompt  termination 
of  the  JSA;  (2)  the  granting  of  Section 
214(a)  authority;  and  (3)  the  issuance  of 
an  order  directing  Alascom  to  provide 
AT&T  and  other  carriers  with  tariffed, 
cost-based  services  between  their 
Alaskan  points  of  presence  ("POPs") 
and  the  networks  of  the  Alaskan  LECs. 

2.  Comments 

35.  In  Alascom 's  Petition  to  Deny 
AT&T's  Application  3»  and  in  its 
Comments,  Alascom  asserted  that  the 
Application  filed  by  AT&T  was 
insufficient  and  contrary  to  the  public 
interest.+o  Alascom  stated  that  the  CBP 
would  duplicate  facilities  for  no 
reasonable  purpose  and  would  result  in 
an  $80  million  increase  in  cost  without 
appreciably  increasing  revenues.** 
Alascom  also  contended  that  AT&T's 
arguments  in  support  of  the  CBP  where 
factually  incorrect  or  contradicted  by 
past  filings.*^  Lastly,  Alascom 
characterized  AT&T's  promise  that,  for 
a  period  of  five  years,  it  would  charge 
intrastate  rates  that  are  lower  than  those 
of  Alascom  or  GCI  as  "pricing  without 
regard  to  cost"  and  destructive  of  the 
competitive  marketplace.^s 

36.  Other  parties  criticized  the 
Application  as  lacking  sufficient  detail 
and  key  information  necessary  to 
analyze  the  plan.**  ATU  criticized  the 
CBP  as  providing  no  assurance  that  it 
would  not  lead  to  increases  in  intrastate 


"AT&T  stated  thafit  would  offer  intrastate 
service!  at  rates  4%  lower  than  Aloscom's  standard 
rales.  ATftTs  Comments  Uun«  28, 1993)  at  23. 

>•  Petition  to  Deny  of  Alascom,  Inc.  (June  25, 
19S3)  FCC  File  No.  W-P-C-«861. 

♦"Comments  of  Alascom  (July  12, 1993)  at  18. 

"Alascom  Implementation  Plan  (June  7, 1993)  at 
29i  Comments  of  Alascom  (July  12. 1993)  at  19. 

»  Comments  of  Alascom  (July  12.  1993)  at  23-26, 
27-31. 

"Id  at  34-35. 

♦«For  axansple.  ATA  maintained  that  ATfcT's 
CBP  and  Section  214  Application  failed  to  include 
"the  details  neces&vy  to  fully  analyze  the  Plan's 
impact  on  Alaska's  ratepayers  and 
telecommunications  market  structure."  ATA 
Comments  (June  25. 1993)  at  8.  ATU  contended  that 
ATAT's  CBP  proposal  was  Incomplete  and  that 
AT&T's  associated  request  for  Section  214  authority 
should  be  denied.  ATU  Petition  to  Defer  or  Deny 
(June  25, 1993)  at  3.  UUI  asserted  that  there  was 
insuHicient  detail  to  enstire  that  ratepayers  were  not 
saddled  with  duplicative  and  unnecessary  facilities 
(UUI  Comments  (June  23. 1993)  at  10)  and  that  the 
CBP  was  not  in  the  public  interest  (UUI  Reply 
CommenU  (July  12, 1993)  at  2). 


access  rates.**  The  State  of  Alaska, 
while  acknowledging  the  possibility 
that  the  CBP  could  be  in  the  public 
interest  on  a  theoretical  basis,  required 
more  information  "to  determine 
whether  AT&T's  plan  would  result  in  a 
market  structure  that  would  make 
universal  service  achievable,  rate 
integration  sustainable,  and 
jurisdictional  cost  shifts  avoidable  in 
both  the  short  and  long  terms."**  The 
CBP  was  also  criticized  by  the  State  of 
Alaska  as  a  not  providing  an  orderly 
transition  to  a  new  market  structure  and 
not  adequately  recognizing  the 
investment  that  Alascom  had  made  in 
reliance  on  the  JSA.*'  The  State  of 
Alaska  questioned  how  AT&T  would 
provide  service  to  rural  areas  of  Alaska 
if  Alascom's  existing  services  were  not 
available,  given  that  AT&T  does  not 
currently  have  a  satellite  that  serves 
those  areas.** 

3.  Discussion 

37.  AT&T  asserts  that  its  CBP 
"satisfies  all  of  the  Joint  Board's 
previously  stated  objectives  for  an 
Alaska  telecommunications  structure" 
and  that  it  will  "benefit  consumers  more 
than  any  other  plan  offered  during  this 
proceeding."*"  On  the  surface,  it  does 
appear  that  AT&T  is  making  a  service 
commitment  in  the  CBP  that  will 
continue  integrated  interstate  MTS  rates 
to  Alaska  (at  even  lower  than  current 
rates)  and  will  introduce  another 
competitor  in  the  Intrastate  market  at 
rates  that  are  as  low  as,  or  lower  than, 
those  identified  on  the  lowest  currently 
available  rate  schedules,  while  at  the 
same  time  bringing  a  wider  array  of 
services  to  Alaskans  and  newer,  more 
reliable,  technology  to  provide  those 
services. 

38.  AT&T,  however,  has  not  provided 
sufficient  information  and  data  to 
permit  us  to  find  that  AT&T's  proposed 
CBP  will  satisfy  the  five  objectives  for 

a  new  market  structure  we  have 
identified  in  this  proceeding.  In  fact,  no 
party  of  record,  outside  of  AT&T,  has 
stated  that  sufficiently  detailed 
information  exists  to  allow  the  Joint 
Board  to  adopt  the  CBP  in  its  current 
form.  Moreover,  we  are  concerned  that 
the  plan  does  not  contain  any  transition 
mechanisms  or  mechanisms  to  ensure 
that  there  vdll  not  be  significant 
intrastate  cost  shifts  when  the  JSA  is 
terminated  and  AT&T  provides  service 


«s  Comments  of  ATU  Qune  28, 1993)  at  3. 

*«  Comments  of  the  State  of  Alaska  (June  28. 
1993)  at  B-10. 

«'  Reply  Comments  of  the  State  of  Alaska  (July  1 2, 
1993)  at  4. 

«•  State  of  Alaska  Comments  Uune  28. 1993)  at  10. 

«•  AT&Ts  Petition  to  Terminate  Joint  Services 
Arrangement  (March  31, 1993)  at  6. 


independently  or  to  ensure  that  there 
will  be  no  service  disruptions  or 
reductions  in  service  quality  while  the 
market  is  reforming  to  adapt  to  the  CBP 
structure.  The  CBP  does  nothing  to 
enable  Alascom  to  shift  smoothly  from 
the  JSA  to  a  new  market  structure,  and 
during  the  transition  to  the  new  market 
structure  it  is  essential  that  Alascom 
continue  to  provide  service. 

39.  In  conclusion,  the  CBP  lacks 
sufficient  detail  to  demonstrate  that  it 
satisfactorily  achieves  the  five  objectives 
of  the  Joint  Board  and  fails  to 
incorporate  transition  mechanisms 
essential  to  introduction  of  a  new 
market  structure  in  Alaska  at  this  time. 
Thus,  while  there  are  attractive 
elements  in  the  CBP,  we  cannot 
recommend  its  adoption.  We  do  not 
believe  that  it  is  appropriate  to  further 
delay  the  resolution  of  this  proceeding 
by  calhng  for  data  to  support  the  CBP's 
projection  of  future  occurrences  or  by 
attempting  to  develop  modifications  to 
the  CBP  to  ensure  that  it  does  not 
compromise  our  goals. 

D.  Recommended  Market  Structure 

1.  Introduction 

40.  As  noted  above,  we  have 
developed  a  revised  Alaska  market 
structure  recommendation  that  is  based 
on  the  Tentative  Recommendation  as 
modified  by  the  results  of  our  analysis 
of  the  comments,  data,  and  concepts 
advanced  by  the  parties.  We  believe  that 
our  recommendation  reasonably 
balances  the  five  objectives  set  forth  in 
the  Supplemental  Order.  In  particular, 
the  revised  market  structure  we 
recommend  is  an  improvement  over  the 
Tentative  Recommendation  in  that  it  is 
simpler,  provides  greater  assurance  of 
revenue  requirement  neutrality,  and  at 
the  same  time  produces  a  more  rapid, 
yet  controlled,  transition  to  the  new 
market  structure.  Therefore,  we 
recommend  that  the  Commission  adopt 
our  revised  Alaska  market  structure 
plan.  The  following  sections  explain  in 
detail  the  various  aspects  of  our  revised 
market  structure  recommendation,  how 
it  differs  from  the  Tentative 
Recommendation,  and  why  these 
changes  and  the  overall  arrangement 
serves  the  pubUc  interest. 

2.  Facilities  Issues 

a.  Introduction.  41.  Under  the  market 
structure  set  forth  in  the  Tentative 
Recommendation,  Alascom  and  AT&T 
could  each  build  or  lease  facilities 
individually  in  order  to  provide  their 
services,  subject,  of  course,  to  acquiring 
all  necessary  authorizations.  The 
construction  of  facilities  and  provision 
of  services  by  Alascom  and  AT&T 
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would  be  governed  by  the  same 
regulatory  requirements  applicable  to 
dominant  IXCs  in  the  rest  of  the  nation. 
The  only  exceptions  are  the  current 
prohibition  against  construction  of 
duplicate  facihUes  in  certain  rural 
Alaska  locations  and  the  existing 
requirement  that  Alascqm  build 
facilities  to  allow  provision  of  service  to 
communities  of  25  or  more.*" 

i>.  Comments.  42.  Few  comments  were 
filed  on  this  aspect  of  the  Tentative 
Recommendation  except  in  regard  to 
liljting  the  current  prohibition  against 
ccpstruction  of  duplicate  earth  stations 
in  tural  Alaska.'^ 

p.  Discussion.  43.  We  continue  to 
stjpport  the  position  regarding  facilities 
issues  originally  articulated  in  the 
Tentative  Recommendation.  No  party 
strongly  objects  to  that 
recommendation.  No  arguments  have 
beien  raised  to  persuade  us  that  a  change 
injthis  facet  of  our  recommended  market 
sttucture  is  needed.  Accordingly,  we 
recommend,  as  we  originally  proposed, 
that  AT&T  and  Alascom  be  free  to  build 
or  lease  their  own  facilities,  subject  to 
the  requirements  imposed  generally 
outside  Alaska  on  dominant  IXCs  and 
imposed  on  Alascom  inside  Alaska  in 
the  areas  where  Alascom  has  a  facilities 
monopoly.52 

3  Service  Issues 

0.  Message  Telephone  Services/Wide 
Area  Telecommunications  Services.  1. 
Introduction.  44.  In  the  Tentative 
Recommendation  we  concluded  that 
one  or  more  carriers  must  be  responsible 
for  ensuring  that  interstate  MTS  is 
available  at  reasonable  rates  to  all  those 
requesting  such  service.  We 
recommended  that  AT&T  be  responsible 
for  providing  Alaskan  customers  with 
interstate  MTS  at  the  same  integrated 
rate  levels  and  under  the  same  terms 
and  conditions  available  to  other  AT&T 
customers  in  the  rest  of  the  nation.  This 
AT&T  service  requirement  would  apply 


5«  In  this  Final  ReconuT-andad  Decision,  we 
furlher  clarify  that  In  the  case  where  no  LEG 
facilities  exist,  Alascom  may,  on  a  case-by-case 
basis,  be  required  to  provide  intsrcoanection  to 
locations  that  are  functionally  similar  or  equivalent 
to  LSC  end  of&ces. 

'•This  Final  Recommended  Decision  does  not 
adcjress  a  lifting  of  that  restriction. 

>i  If  a  situation  arose  where  customers  in  a 
conUnunity  of  25  or  more  required  Interexchaiige 
service,  but  no  {acilities  existed,  Alascom  would  be 
required  to  build  the  facilities  necessary  to  provide 
service  or  fully  justify  why  such  construction 
would  not  be  in  the  public  interest  The 
continuation  under  the  Tentative  Recommendation 
of  this  current  obligation  did  not  imply  that 
Alascom  was  responsible  for  providing  interstate 
MTS  to  those  communities,  but,  rather,  that  it  must 
maka  available  and  maintain  the  necessary  facilities 
for  DCCs  desiring  to  provide  MTS  to  gain  access  to 
customers  in  remote  areas  where  duplicate  facility 
construction  is  prohibited. 


to  service  between  Alaska  and  the 
Lower  48  and  between  Alaska  and 
Hawaii. 

45.  Under  the  Tentative 
Recommendation  we  also  proposed  that 
if  Alascom  chose  not  to  provide 
interstate  MTS  under  the  new  market 
structure,  it  roust  file  under  Section  214 
of  the  Communications  Act  for  authority 
to  exit  the  market.  53  This  filing  also 
must  include  a  plan  for  the  smooth  exit 
of  Alascom  from  the  MTS  market  to 
ensure  that  customers  would  not  be 
faced  with  a  service  interruption. »« 

ii.  Comments.  46.  AT&T  stated  that  it 
had  no  authority  to  provide  southbound 
interstate  services  and  that  the  provision 
under  the  Tentative  Recommendation  to 
require  AT&T  to  obtain  Section  214 
authority  to  provide  such  service  was 
unenforceable.ss  in  Reply  Comments. 
GCI  observed  that  the  Commission  has 
the  clear  authority  to  enforce  AT&T's 
longstanding  obligation  to  provide  rate 
integrated  service  to  the  Alaska  market. 
Ca  maintained  that  whether  AT&T 
chooses  to  comply  with  this 
responsibility  by  filing  a  Section  214 
apphcation  to  construct  its  owm 
facilities  to  serve  Alaska  or  chooses  to 
use  the  facilities  of  other  carriers  is  of 
no  consequence.  GCI  also  noted  that 
Section  214(d)  confers  authority  on  the 
Commission  to  require  a  carrier  to 
provide  service  to  a  particular  locality 
or  region.  Thus,  the  operative  legal 
standard  is  AT&T's  pre-existing  service 
responsibility  to  Alaska. so 

iii.  Discussion.  47.  We  are  not 
persuaded  that  we  should  significantly 
modify  our  position  on  MTS  as 
identified  in  the  Tentative 
Recommendation. 

48.  First.  AT&T  recognized  and 
undertook  the  responsibility  to  provide 
both  northbound  and  southbound 
interstate  MTS  at  integrated  rates  to 
Alaska  when  it  signed  the  JSA.  If  the 
southboimd  customers  were  not  a 
responsibility  of  AT&T,  then  AT&T 
would  not  have  signed  a  settlement 
"agreement  to  arrange  for  their  service 
nor  would  AT&T  have  agreed  to  cover 
all  of  the  costs  of  those  services. 

49.  Second,  no  party  contends  that 
AT&T  does  not  have  the  obligation  to 
provide  rate  integration  both  in  Alaska 
and  throughout  the  nation.  AT&Ts 
obligations  under  the  Commission's  rate 


■1  The  Tentative  Recommendation  also  proposed 
that  Alascom  not  be  allowed  to  exit  the  market  as 
long  as  the  ISA  was  in  effect 

M  In  addition.  Alascom  would  be  allowed  to  sell 
its  customer  list  subsequent  to  the  termination  of 
the  JSA,  provided  customers  were  properly  notified 
of  any  change  in  carrier  and  subject  to  approval  of 
Section  214  authority  to  exit  the  mjstoL 

»»  AT4T  Commanu  Qune  28. 1993)  at  10-13. 

»»Ga  Reply  CommenU  Ouly  12, 1993)  at  2-4. 


integration  policy  apply  regardless  of 
the  route  of  the  call  and  the  location  of 
the  caller;  otherwise,  the  policy  would 
be  without  effect.  The  Commission  has 
adequate  authority  under  Sections 
201(al  and  4(i)  of  the  Communications 
Act  to  enforce  this  policy,*"  without 
utilizing  its  authority  under  Section  214 
of  the  act»8  and,  in  fact,  has  already 
required  AT&T  to  provide  service  to 
southbound  Alaska  customers  under  the 
rate  integration  policy  and  through 
approval  of  the  JSA.  Wo  see  no  public 
interest  reason  to  reduce  or  otherwise 
limit  AT&T's  rate  integration  obligation 
to  serve  the  Alaska  market  and, 
therefore,  continue  to  support  the 
provision  of  interstate  MTS  outlined  in 
the  Tentative  Recommendation  and 
further  discussed  in  this  recommended 
decision. 59 

50.  In  light  of  the  dissolution  of  the 
JSA  as  an  integral  part  of  the  Alaska 
market  structure,  AT&T  must  continue 
to  fulfill  its  pre-existing  service 
obligation  to  Alaska.  Any  reduction  in 
AT&T's  obligation  to  serve  could  well 
leave  Alaskans  without  service  or 
without  the  benefits  of  rate  integration. 
Such  a  situation  would  not  be  in  the 
public  interest  and  would  be  contrary  to 
our  previously  identified  goals.  We 
accordingly  recommend  that  the 
Commission  explicitly  recognize 
AT&T's  obligation  under  Section  201(a) 
of  the  Communications  Act  to  provide 
MTS  service  to  and  from  Alaska  on  a 
nation-vnde  rate  integrated  basis. 

51.  We  recommend  that  the 
Commission  require  AT&T  to  amend  its 
Section  214  application  consistent  with 
the  requirements  of  this  order.  We 
recommend  that  AT&T  be  given  the 
flexibility  under  the  recommended 
market  structure  to  choose  whether  to 
lease  facilities  ft-om  another  carrier  or  to 
build  its  own  facilities,  subject  to  the 
current  prohibition  against  construction 
of  duplicate  facilities  in  rural  Alaska.  If 
AT&T  chooses  to  build  facilities,  then  it 
will  be  required  to  file  a  Section  214 
application  under  standard 
procedures.60 


»' In  pertinent  part.  Section  201(a)  states:  "it  shall 
be  the  duty  of  every  common  cirrier  *  *  'incases 
where  the  Commissioa  •  •  *  fiads  such  action 
necessary  or  desirable  in  the  public  interest,  to 
establish  physical  connections  with  other  carriers, 
to  establish  through  routes  and  charges  applicable 
thereto  and  the  dinsions  of  such  charges,  and  to 
establish  and  provide  facilities  and  regulations  for 
operating  such  through  routes."  47  CSC.  201(a). 

"47U.S.C.  214. 

'•The  pubhc  interest  requirss  that  ATAT 
continue  to  provide  MTS  at  rate  mtegrated  levels 
to  and  from  Alaska  and  between  Alaska  and  Hawaii 
under  the  same  terms,  conditions,  and  rates  as 
apply  to  prov-ision  of  MTS  elsewhere  in  the  nation. 

•o  ATAT  must  comply  tvith  all  Section  214 
requirements  and  has  not  requested  any  waiver  of 

CoDtiouad 
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52.  Finally,  we  continue  to 
recommend  that,  in  order  to  prevent 
abandonment  of  service  to  Alaskan 
customers  under  the  new  market 
structure  and  for  the  reasons  set  forth  in 
the  Tentative  Recommendation, 
Alascom  must  file  a  transition  plan  and 
file  for  permission  under  Section  214  of 
the  Communications  Act  prior  to  exiting 
the  MTS  market,  if  it  chooses  to  exit  that 
market. 

b.  Alascom  Common  Carrier  Services. 
i.  Introduction  53.  The  Tentative 
Recommendation  recommended  that 
upon  termination  of  the  JSA  Alascom 
provide  to  IXCs  all  interstate  transport 
and  switching  services  ("Common 
Carrier  Services")  needed  to  complete 
the  long  distance  services  of  IXCs  up  to 
the  Alascom  point  of  interconnection 
with  each  Alaskan  local  carrier. ei  It  was 
proposed  that  Alascom's  Common 
Carrier  Services  would  be  provided  by 
tariff  on  a  non-discriminatory  basis, 
with  rates  averaged  statewide.  The 
requirement  to  average  geographically 
Alascom's  Common  Carrier  Service 
rates  was  intended  to  assure  that  the 
costs  associated  with  serving  areas  of 
the  State  where  facilities  competition  is 
permitted  were  not  assigned  to  the  rural 
areas  of  the  State  where  Alascom  has  a 
facilities  monopoly. ^^ 

ii.  Comments.  54.  The  commenters 
focused  on  the  conclusion  in  the 
Tentative  Recommendation  that 
Alascom's  Common  Carrier  Service 
rates  should  be  averaged  statewide.  Both 
GCI  and  MCI  supported  this  conclusion 
stating  that  deaveraging  Common 
Carrier  Service  rates  was  unjustified  and 
would  allow  Alascom  to  assign 
excessive  costs  to  services  provided  in 
those  areas  of  the  state  were  it  had  a 
facilities  monopoly.«3  The 
Commission's  tariff  review  process 
alone,  without  rate  averaging,  was  not 
deemed  sufficient  by  these  parties  to 
protect  against  the  potential  abuses  of 
cross-subsidization.  GCI  further  argued 
that  rate  averaging  would  protect  rural 
customers  and  would  reduce  incentives 
for  IXCs  to  deaverage  their  end-users 
rates  or  restrict  service  on  rural  routes. 


thes«  provisions.  AT&T  would  be  required  lo  make 
its  facilities  available  to  other  carriers  under  tariff. 

•'Tentative  Recommendation,  B  FCC  Red  a)  3688. 
para.  33. 

•'These  areas  are  hereinafter  referred  to  as  non- 
Bush  and  Bush  respectively.  See  Earth  Stations  re 
Tentative  Decision  to  Establish  Joint  Ovirnership.  92 
FCC  2d  736  (1982);  Policies  Governing  the 
Ownership  of  Domestic  Satellite  Earth  Stations  in 
the  Bush  Coiruuanities  in  Alaska,  CC  Docket  80- 
254,  RM-3304.  96  FCC  2d  522.  541  (1984)  at  para. 
40. 

•>Ga  Comments  (June  28, 1993)  at  6;  GQ  Reply 
Comments  (July  12. 1993)  at  6-8:  MQ  Reply 
Conunents  (July  12.  1993)  at  1-2. 


55.  In  contrast,  Alascom,  AT&T,  the 
State  of  Alaska,  and  UUI  all  either 
opposed  a  requirement  that  the 
Common  Carrier  Service  rates  be 
averaged,  or  raised  concerns.  It  was 
argued  that  geographic  averaging  of  the 
rates  would  encourage  AT&T  to 
abandon  Alascom's  facilities  s*  Alascom 
contented  that  under  this  provision  of 
the  Tentative  Recommendation  GCI 
would  gain  competitive  advantage 
because  it  was  not  obligated  to  average 
geographically  its  switching  and 
transport  service  rates  or  to  serve  the 
high-cost  rural  areas  of  the  state.es 

56.  The  State  of  Alaska  also  proposed 
the  elimination  of  the  geographic 
averaging  requirement,  claiming  that 
costs  of  service  were  not  equal  statewide 
and  imbalances  between  the  average 
rates  and  the  cost  of  service  would 
likely  lead  to  decreased  traffic  on  the 
Alscom  system,  reduced  efficiency,  and 
upward  pressure  on  intrastate  rates.ee  It 
further  argued  that  averaging  was  not 
needed  since  the  trafficking  process 
would  ensure  that  rates  were  properly 
set.  Sprint  opposed  statewide 
geographic  rate  averaging,  claiming  that 
such  a  policy  was  not  justified. ^^ 

57.  AT&T  suggested  that  creating  a 
separate  study  area  for  Alascom's 
services  to  Bush  locations  was 
preferable  to  statewide  averaging  of  the 
Common  Carrier  Service  rates. 68  The 
State  of  Alaska  stated  that  the  separate 
study  area  concept  had  merit,  while  UUI 
opposed  the  concept  as  unworkable, 
stating  that  it  would  be  difficult  for 
Alascom  to  generate  sufficient  revenues 
to  support  its  network  infrastructure.e^ 

iii.  Discussion.  58.  The  provision  of 
service  in  the  Alaska  market  is  unique. 
The  satellite  equipment  necessary  to 
provide  communications  to  and  from 
remote  areas  of  the  state  has  historically 
been  high  cost,  and,  as  a  consequence, 
there  appears  to  be  a  large  service  cost 
disparity  between  the  Bush  and  non- 
Bush  areas  of  Alaska.  For  example, 
Alascom's  intrastate  dedicated  transport 
rates  for  rural  wholesale  services  are 
almost  ten  times  hither  than  those  for 


»«  Alascom  Implementation  Plan  (June  7,  1993)  at 
20;  UUI  Comments  (June  23.  1993)  at  4;  AT4T 
Reply  Comments  (July  12, 1993)  at  8.  State  of 
Alaska  Comments  (June  28.  1993)  at  7;  State  of 
Alaska  Reply  Comments  (July  12, 1993)  at  3. 

•9  Alascom  Implementation  Plan  (June  7. 1993)  at 
21.  Alascom  Comments  (July  12, 1993)  at  15-17 

••State  of  Alsaka  Comments  (June  28.  1993)  at  7; 
State  of  Alaska  Reply  Comments  (July  12, 1993)  at 
3. 

•'Sprint  Comments  (June  28,  1993)  at  4-5. 

••AT&T  CommenU  Oune  28.  1993)  at  30. 

••State  of  Alaska  Reply  CommenU  (July  12, 1993) 
at  3,  n.  1;  UUI  Reply  Comments  (July  12.  1993)  at 
S. 


wholesale  services. ^o  Alascom  has  also 
claimed  in  this  proceeding  that  its  Bush 
costs  are  $.406  per  minute  while  non- 
Bush  costs  are  only  $.106  per  minute  'i 
Alascom  attributes  the  high  cost  per 
minute  in  Bush  locations  in  part  to  the 
low  traffic  volumes  associated  with 
those  locations.^*  Given  the  relationship 
between  costs  and  traffic  volumes 
(channels),  it  would  be  reasonable  to 
assume  that  the  low  volume  rural 
locations  in  Alaska  would  tend  to  have 
a  higher  cost  of  service  than  the  high 
volume  centers.  After  reviewing  the 
record  in  this  proceeding,  we  are 
persuaded  that  a  significant  disparity  in 
the  cost  of  service  between  the  non- 
Bush  and  Bush  areas  of  Alaska  is  highly 
likely. 73 

59.  We  further  note  that  Alaska  will 
be  moving  from  a  market  structure 
where  Alascom  is  isolated  from  the  full 
effects  of  competition,  since  it  had  a 
guaranteed  customer  (AT&T),  to  a 
market  where  Alascom  will  become  one 
of  the  muhiple  carriers  that  will 
compete  on  essentially  equally  footing 
For  instance,  Alascom's  principal 
competitor  to  date,  GCI,  has  buih 
extensive  facilities  throughout  large 
portions  of  Alaska  and  is  well 
positioned  to  compete  in  the  Alaska 
common  carrier  service  market. 

60.  Given  the  expected  high  cost 
disparities  within  the  Alaska  market 
and  the  expected  level  of  IXC 
competition,  we  must  carefully  evaluate 
whether  Alascom's  Common  Carrier 
Service  rates  should  be  averaged 
statewide.  With  the  exception  of  GCI 
and  MCI,  most  commenters  in  this 
proceeding  oppose  statewide  rate 
averaging  for  Alascom's  Common 
Carrier  Services.  On  balance,  we  are 
persuaded  by  the  arguments  of  Alascom, 
AT&T,  the  State  of  Alaska,  and  UUI  that 
a  mandatory  statewide  averaged  rate 
structure  will  require  Alascom  to  price 
its  services  above  cost  in  non-Bush  areas 
and  thus  provide  an  artificial  incentive 
for  AT&T  and  other  IXCs  not  to  use 
Alascom's  non-Bush  network,  even  in 
cases  where  Alascom's  underlying  costs 
may  be  lower  than  those  of  its 
competitors.  It  is  not  our  intent  to 


70  Alascom's  intrastate  wholesale  services  are 
services  purchased  by  carriei  customers /or  resale. 
APUC  Alascom  Tariff  No.  98.  1st  Revised  Page  368 

'>  Alascom  Comments  (July  12,  1993)  at  50. 

"/d  48-52. 

'3  Our  final  recommendation  includes  a  provision 
that  Alascom  file  a  Cost  Allocation  Plan  ('CAP') 
with  the  Commission.  We  expect  that  the 
conclusions  reached  in  this  order  regarding  the  cosi 
disparity  between  non-Bush  and  Bush  Common 
Carrier  Services  will  be  supported  by  the  cost  study 
that  Alascom  will  be  required  to  prepare.  If  after 
analysis,  however,  the  cost  study  does  not  reflect 
that  disparity,  then  the  tariff  for  Alascom's  Common 
Carrier  services  can  tw  modified  to  reflect  that  (act. 
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handicap  Alascom  in  the  interexchange 
m  irket.  We  are  also  concerned  that  our 
objective  of  revenue  requirement 
neutrality  will  not  be  achieved  if  the 
Cc  mmission  implements  a  mechanism 
[u  te  averaging]  that  most  parties  state 
would  probably  result  in  a  shift  in  costs 
to  tihe  state  jurisdiction  as  a  result  of  lost 
interstate  traffic. 

^1  We  have  also  concluded  that  the 
ac  \}ocates  of  statewide  rate  averaging 
he  ve  not  demonstrated  that  deaveraging 
ccinmon  carrier  service  rates  will 
clofcrly  lead  to  reduction  in  service 
availability  or  end  use  rate  deaveraging. 
Our  recommendation  obligates  the 
pravision  of  interstate  service  statewide. 
No-  has  the  Commission  given  any 
indication  that  it  would  consider 
atandoning  rate  integration  based  on 
re;|ional  differences  in  the  component 
cc^s  of  service.  In  conclusion,  we  are 
pe  ilsuaded  that  allowing  Alascom  to  file 
Ccimmon  Carrier  Service  tariffs  for  two 
geographic  rate  zones  will  not  lead  to 
dt  averaging  of  end  user  rates  or  to 
re  iucing  the  availability  of  service  on 
fa  ilities  monopoly  routes.^* 

82.  While  we  remain  concerned  that 
the(  potential  exists  for  Alascom  to 
as^gn  costs  from  its  facilities 
cc  rtipetitive  areas  to  its  monopoly  areas, 
we  believe  that  potential  cross- 
sUbsidization  can  be  addressed  without 
requiring  statewide  rate  averaging. 
Accordingly,  we  recommend  that 
A  ascom  be  required  to  establish  certain 
aoceunting  safeguards  to  address  the 
potential  for  cross  subsidization.  Those 
aacounting  safeguards  should  take  the 
forin  of  a  CAP  that  would  be  filed  with, 
aijd  approved  by,  the  Commission. 

|63  We  believe  that  the  Computer  III 
Remand  Order  contains  accounting 
safeguards  that  will  serve  as  a  useful 
sterting  point  for  the  development  of  a 
C^.'s  Recognizing  that  Alascom  is  c 
mpnopoly  provider  of  service  to  the 
Btish  areas  of  Alaska,  its  unique 
ppsition  raises  the  question  of  potential 
discrimination  or  cross  subsidization. 
F(»r  this  reason,  the  cost  accounting 
requirement  for  Alascom  is  based  on  the 
cc  St  accounting  rules  contained  in  the 
Computer  III  proceedings  adapted  to 


4  Geographic  rate  zones  should  be  viewed  as  the 
cr<  laticn  of  different  pricing  schedules  either  by 
geographic  region  or  group  of  locations.  In  this 
orcler  we  will  generally  refer  to  geographic  rale 
zo^s  as  the  difference  in  rate  schedules  for  services 
asiociated  with  locations  where  Alascom  holds  a 
facilities  monopoly  (Bush)  and  services  for  all  other 
locations  (non-Bush). 

i  See  Computer  ID  Remand  Proceedings:  Bell 
Operating  Company  Safeguards  and  Tier  1  Local 
E3«change  Company  Safeguards.  CC  Docket  No.  90- 
623.  6  FCC  Red  7571  (1991)  57  FR  4373,  February 
5, 1992  (Computer  III  Remand  Order),  pets  for 
reton.  pending,  pets,  for  rev.  pending,  California  v. 
FdC.  No.  92-70083  (9th  Cir.  filed  Feb.  14, 1992). 


apply  to  Alascom 's  provision  of  service 
in  the  Bush  areas.  Alascom's  submission 
must  describe  the  accounting  and  cost 
allocation  procedures  that  will  be 
implemented  to  eliminate  cross- 
subsidization. 

64.  The  Alascom  CAP  shall  be 
designed  to  segregate  and  identify 
separately,  the  cost,  revenues,  and 
investment  for  Alascom's  monopoly 
Bush  area  operations,  as  distinct  from 
those  for  its  competitive,  non-Bush 
operations.  We  recommend  that  the 
Commission  require  Alascom  to  divide 
its  costs  into  three  groups:  those 
incurred  solely  to  provide  Bush  service, 
those  incurred  solely  to  provide  non- 
Bush  service  and  those  incurred  to 
provide  ser\'ice  to  both  the  Bush  and 
non-Bush  areas. 76  The  latter  costs  are 
referred  to  as  joint  and  common  costs. 
Further,  we  recommend  that  the 
Commission  require  Alascom  to  define 
its  cost  categories,  to  explain  its 
procedures  for  assigning  costs  to  those 
categories;  and  finally,  for  joint  and 
common  costs,  to  define  its  procedures 
for  apportioning  costs  between  the  Bush 
and  non-Bush  areas.  We  recommend 
that  the  Commission  closely  examine 
Alascom's  procedures  for  apportioning 
the  operating  lease  expenses  associated 
with  the  Aurora  II  satelUle  and 
Alascom's  affiliated  interest 
transactions. 

65.  We  recommend  that  Alascom  be 
required  to  file  its  CAP,  including  the 
categorization  and  allocation 
methodology  described  above,  within 
three  months  of  the  release  of  a 
Commission  Order  adopting  this 
recommendation. 77 

66.  Given  the  above,  we  recommend 
that  the  provision  in  the  Tentative 
Recommendation  requiring  that 
Alascom's  Common  Carrier  Service 
rates  be  averaged  statewide  be 
eliminated.  We  conclude  instead  that 
division  of  Alascom's  operations  into 
two  major  geographic  rate  zone  cost 
categories  as  defined  through  a  CAP  be 
adopted:  (1)  To  accommodate  the 
concern  that  Alascom  could  assign 
excessive  costs  to  its  Bush  services,  and 
(2)  to  recognize  the  apparent  difference 
in  costs  within  Alascom's  network 
between  its  Bush  and  non-Bush 
geographic  rate  zones.  The  proper 
development  of  the  rates  within  these 
two  cost  categories  would  be  a  matter 
for  the  Commission  tariff  review 
process. 

67.  We  have  not  recommended  a 
separate  study  area  approach,  as 


'6  Bush  services  are  defined  as  those  interstate 
services  that  either  originate  or  terminate  m  the 
Bush. 

'^  We  recommend  that  Alascom's  CAP  proposal 
be  subject  to  notice  and  comment. 


suggested  by  AT&T,  for  a  variety  of 
reasons.  First,  study  areas  are  generally 
"self-contained"  in  that  the 
predominant  equipment  necessary  to 
provide  the  utility's  service  to  the  study 
area  is  located  in  its  entirety  within  the 
study  area  and  not  split  between  study 
areas.  By  comparison.  AT&T's  proposal 
would  divide  the  equipment  (eg, 
satellite),  ear^h  stations,  buildings) 
necessary  for  the  provisioning  of 
Alascom's  service,  between  the  study 
areas  that  have  been  proposed.  This  is 
not  a  typical  application  of  the  study 
area  concept,  would  prove 
controversial,  end  could  set  a  precedent 
regarding  division  of  study  areas  that  is 
beyond  the  scope  of  this  Joint  Board. 
Second,  a  study  area  approach  has  the 
potential  to  affect  the  intrastate 
jurisdiction,  whii  h  could  lead  to  further 
controversy  that  could  prevent  the 
speedy  resolution  of  this  proceeding 
without  effectively  adding  any  benefit. 78 

68.  In  summar>'.  we  recommend  tliat 
there  be  two  geographic  rate  zones 
under  Alascom's  Common  Carrier 
Service  tariff:  one  zone  for  services 
associated  with  locations  where 
facilities  competition  is  allowed  and 
another  zone  for  services  involving  the 
locations  where  a  facilities  monopoly  is 
prescribed.  To  accommodate  concerns 
that  costs  will  be  properly  allocated  to 
the  monopoly  operations,  Alascom 
should  be  required  to  file  a  CAP  to 
appropriately  assign  costs  between  these 
two  geographic  rate  zones.  Issues  arising 
with  regard  go  Alascom's  Common 
Carrier  Services  tariff  would  be  resolved 
in  accordance  with  the  requirements  of 
the  Communications  Act. 

c.  Private  line  services,  i.  Introduction 
69.  As  proposed  in  the  Tentative 
Recommendation,  Alascom  would  be 
required  to  provide  interstate  private 
line  services  statewide,  and  if  AT&T 
chooses  to  provide  interstate  private 
line  services  in  Alaska,  it  must  do  so 
under  Section  214  authority  and  make 
available  its  services  statewide  to  the 
same  extent  as  comparable  AT&T 
private  line  ser\'ices  are  available 
throughout  the  nation. 

ii.  Comments.  70.  AT&T  rejects  the 
notion  that  it  could  be  compelled  to 
obtain  Section  214  authority  to  provide 
southbound  interstate  services  although 
that  is  what  it  has  proposed  to  do 
voluntarily  under  its  CBP.79  AT&T  also 
states  that  while  it  would  provide 
private  line  serv  ices  pursuant  to  the 


'0  We  would  not  be  prepared  to  recommend  any 
change  in  Alaska's  study  areas  without  consulting 
with  the  APUC  in  conformance  with  the 
Commission's  standard  practice  when  study  area 
changes  are  contemplated. 

'»  ATfcT's  Comments  Oune  28. 1993)  at  11;  ATltT 
Application  (March  31. 1993)  at  3. 
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Communications  Act,  it  could  not  be 
assumed  that  its  terms,  conditions,  and 
service  area  for  private  line  services 
would  be  the  same  as  that  for  VlTS.w 
Alascora  implies  that  it  should  not  be 
required  to  provide  private  line  service 
and  instead  proposes  that  it  provide 
"private  line  links"  similar  to  special 
access.»» 

iii.  Discussion.  71.  In  this  order  we 
reaffirm  the  provisions  of  the  Tentative 
Recommendation  with  respect  to  private 
line  services.  While  we  recognize 
Alascom  is  currently  providing 
interstate  private  line  service  as  a 
dominant  carrier,  we  believe  it  is 
necessary  for  the  market  structure 
adopted  by  the  Cotnmission  to  be 
exphcit  in  this  matter  to  ensure 
uninterrupted  and  universal  service  in 
Alaska.  Alascom  must  continue  to 
provide  stateuride  interstate  private  line 
service.  It  would  appear  neither 
practical  nor  reasonble  for  Alascom  to 
function  solely  as  a  "special  access" 
provider  in  the  market  and  to  abandon 
its  private  line  service  at  this  time. 
Otherwise,  Aiascom's  private  line 
customers  would  likely  be  stranded 
without  service  since  Alascom  has  not 
identified  which  carrier.  If  any,  would 
take  over  its  responsibiUty  in  the  private 
line  maiicet. 

72.  With  respect  to  ATiT's  private 
line  services,  we  recommend  that  if 
ATAT  chooses  to  pro\ide  interstate 
private  line  service  to  and  from  Alaska, 
it  be  requised  to  do  so  under  the  same 
rate  structures,  terms,  and  conditions 
attendant  to  its  provision  of  private  line 
ser\'ices  among  the  Lower  43  states." 

d.  Dominant  carriers.  73.  The 
Tentative  Recommendation  proposed 
that  both  Alascom  and  ATftT  retain 
their  status  as  dominant  carriers  while 
the  JSA  existed.  Upon  JSA  termination. 
AT&T  would  be  considered  dominant 
for  the  provision  of  both  northbound 
and  southbound  MTS  services. 
Additionally,  AT&T  would  be 
considered  dominant  in  the  provision  of 
service  in  the  Alaska-Hawaii  market.  We 
proposed  that  in  the  post-JSA  market, 
Alascom  would  initially  continue  to  be 
considered  dominant  for  its  provision  of 


•"AT&T*!  CommanU  (June  28. 1993)  at  10. 

•'Alascom  Implementafion  Plan  Oune  7, 1993)  at 
26. 

•3  Hawaii  motntaim  that  rate  integration  appUes 
to  a!l  telecommunications  servicaa,  paiUcuUrly 
MTS  and  private  line  service.  Hawaii  has  also  asked 
thai  the  Commission  clanry  that  rate  integration 
applies  to  sarlce  l>etween  the  contiguous  states  and 
Hawaii  or  Alaska  and  between  Hawaii  and  Alaska. 
Hawaii  Comments  (June  28, 1993)  at  2a  We  have 
tpedflcalty  decUned  to  addiesa  the  issue  of  rate 
integration  beyond  the  Alaska  MTS  market  because 
tb«  issue  of  rate  integration  applTing  to  other 
Interstate  services  is  beyond  the  scope  of  this 
proceeding. 


MTS,  private  line,  and  Alascom 
Common  Carrier  Services,  with  the 
proviso  that  Aiascom's  status  could  be 
reviewed  after  the  recommended 
transition  period  Aiascom's  dominant 
status  was  based  upon  its  primary 
control  over  the  Alaska  Spur,  its 
statewide  network,  and  its  service  and 
facilities  monopoHes  in  those  areas 
where  duplicate  earth  station 
construction  is  prohibited."} 

i.  AT&Ts  dominant  status.  (1) 
Comments.     74.  AT&T  challenged  the 
proposal  that  it  be  designated  as  a 
dominant  carrier  for  southbound  Alaska 
MTS  service.e*  Sprint's  Reply 
Comments  supported  AT&T's  dominant 
carrier  status  for  provision  of  Alaska 
service.  Sprint  stated  that  the 
Commission  has  taken  ihe  position  that 
there  is  a  single  national  relevant 
geographic  market  (including  Alaska. 
Hawaii,  Puerto  Rico,  U.S.  Virgin  Islands, 
and  other  U.S.  ofishore  points)  for 
AT&T's  interstate  domestic, 
interexchange  telecommimicatjons 
service  with  no  relevant  submarkets. 
Although  in  the  past  the  Commission 
has  indicated  that  it  might  consider 
different  markets  for  AT&T,  Sprint 
argues  that  in  later  cases  it  has  declined 
to  do  so.  Sprint  further  observed  that  the 
record  was  insufficiently  developed  to 
warrant  that  treatment  of  Alaska  as  a 
separate  geographic  market  or 
submarket  for  determining  AT&Ts 
market  power.  Hawaii  also  pointed  out 
in  Reply  Comments  that  customer 
perception,  the  fector  cited  by  AT&T  to 
support  its  contention  that  it  is  non- 
dominant  in  the  Alaska  southbound 
market.  Is  just  one  feature  to  consider 
when  determining  market  dominance; 
the  number  and  size  distribution  of 
competing  firms,  the  nature  of  barriers 
to  significant  entry  (including  control  of 
significant  facilities),  and  the 
availability  of  reasonably  substitutable 
services  must  also  be  evaluated.As 

(2)  Discussion.    75.  After  considering 
the  parties'  comments,  we  find  that  the 
record  is  insufficient  to  ju.stify  that 
Alaska  be  deemed  a  separate  relevant 
AT&T  geographic  market  or  submarket, 
noi  would  treatment  of  Alaska  as  a 
submarket  be  consistent  with  the 
Commission's  rate  integration  policy. 
Since  AT&T  is  classified  as  a  dominant 
carrier  for  its  provision  of  MTS  in  the 
Lower  48,  this  classification  should  be 
equally  applicable  to  AT&T's  provision 
of  MTS  to  and  from  Alaska  and  between 
Alaska  and  Hawaii. 


u  Tentative  RecommeRddtion,  CC  Docket  No.  83- 

1376,  8  FCC  Red  at  3689,  para.  39. 

••AT»T  Comments  0iine2»,  1993)  at  70-14. 

uliawau  Reply  Comments  Quty  12, 1993)  at  2- 
X 


ii.  Aiascom's  dominant  status.    76. 
No  party,  including  Alasc»m,  filed 
comments  in  response  to  the 
conclusions  in  the  Tentative 
Recommendation  regarding  this  issue 
We  continue  to  believe  that  Ala.scom 
should  be  classified  as  a  dominant 
carrier. 

4.  Circuit  Equipment  Allocetion  Factor/ 
Alaska  Fund 

a.  Introduction.    77.  In  the  Tentative 
Recommendation  we  proposed  to 
reduce  the  frozen  allocation  factor  for 
Alascom  circuit  equipment  from  86%  to 
75%.  This  change  was  recommended  for 
several  reasons,  including  enhanced 
interstate  and  intrastate  competition  as 
well  as  more  accurate  recognition  of  the 
cJiaracter  of  Aiascom's  costs.  In 
addition,  the  same  separations  factor 
would  be  applied  to  UUI's  one-half 
interest  in  the  earth  stations  owned  and 
operated  by  Alascom. 

78.  The  allocator  proposed  under  the 
Tentati'.'e  Recommendation  would  be 
implemented  January  1, 1994,  but  the 
shift  in  circuit  equipment  costs  from  the 
interstate  to  the  intrastate  jurisdiction 
would  be  phased  in  over  10-years.  The 
difference  between  the  75%  factor  and 
the  factor  in  effect  during  each  year  of 
the  phase-in  would  be  paid  from  a 
special  Alaska  Fund.  The  Alaska  Fund 
would  be  administered  by  NECA,  which 
would  file  a  tariff  to  collect  the  requisite 
funds  from  all  interchange  carriers  that 
contribute  to  the  Universal  Service 
Fund  and  would  make  payments  from 
the  Alaska  Fund  to  Alascom  and  UUI. 
At  the  end  of  10  years.  The  Alaska  Fund 
would  be  terminated  and  the  75% 
interstate  allocator  would  be  fuUy  in 
effect.  We  tentatively  concluded  that,  in 
the  context  of  the  overall  transition 
plan,  25%  of  Aiascom's  circuit 
equipment  costs,  but  no  more  than  25%, 
could  be  assigned  to  the  intrastate 
jurisdiction  without  causing  an  undue 
increase  in  intrastate  rates.  However,  we 
specifically  invited  comments  on  this 
point. 

b.  Comments.    79.  In  the 
Implementation  Plan  filed  on  June  7, 
1993,  Alascom  presented  financial  data 
and  commentary  regarding  Ihe  impact  of 
the  Tentative  Recommendation  on  the 
Joint  Board's  goal  of  revenue 
requirement  neutrality.  Alascom 
assumed  that  the  75%  circuit  equipment 
allocation  factor  would  be  in  effect  at 
the  end  of  the  10-year  transition  period 
and  en.^!yzed  the  impact  of  varying 
levels  of  accelerated  cost  recovery 
("ACR")  on  intrastate  rates.  Based  on  its 
1992  year-end  flnancia]  statemer,ts  and 
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several  assumptiQns.ee  Alascom 
estimated  that  with  ACR  of  $150  million 
paid  over  three  years,  there  was  a  net 
increase  in  annual  intrastate  operating 
expenses  of  $23  million  or  71%  from 
1993  to  2000  due  to  the  change  in  the 
circuit  equipment  allocator.  Alascom 
estimated  that  the  intrastate  revenue 
requirement  shortfall  would  be  $19 
million  or  $.0609  per  minute  in  the  year 
2000.87  Performing  the  same  analysis 
using  ACR  of  $221  million  paid  over 
three  years,  Alascom  contended  that 
there  would  be  a  $13.8  miHion  revenue 
requirement  shortfall  in  the  year  2000.88 

80.  Alascom  argued  that  revenue 
requirement  neutrality  could  not  be 
assured  simply  by  reducing  plant; 
ratiier,  it  would  be  necessary  to  reduce 
expenses.89  Alascom  also  stated  that 
"any  significant  cost  reduction  must  be 
sought  from  the  labor  force,  the  only 
material,  residual  cost  category 
remaining." 90  Alascom  stated  that  its 
ACR  analyses  already  included  a  10% 
reduction  in  the  work  force.  However, 
Alascom  stated  that  an  additional  23% 
cut  in  positions  would  be  required  to 
meet  the  $4  milhon  intrastate  revenue 
requirement  shortfall  projected  for  1993 
under  the  $221  million  ACR 
assumption. 91  Alascom  argued  that  the 
labor  cuts  necessary  to  achieve  revenue 
recmirement  neutrality  were  unrealistic 
and,  in  any  event,  would  severely  harm 
its  ability  to  deliver  service.  Alascom 
further  asserted  that  technological 
change  alone  would  not  be  adequate  to 
address  the  issue  of  Alaska's  high 
service  costs. 

81.  In  its  July  12. 1993  Comments, 
Alascom  proposed  increasing  ACR  by  a 
prepaid  expense  of  $72  miUion.  which 
it  described  as  a  "Transitional  Credit 
Facility"  or  "TCF".  Alascom  stated  that 
the  TCF  was  designed  to  moderate 
AT&T's  abandonment  of  the  Alascom 
network  and  any  intrastate  cost  shifts 
that  would  result.  The  TCF  would  be 
amortized  over  a  four-year  transition 
period  after  termination  of  the  JSA;  the 
more  AT&T  used  Alascom  to  carry 
traffic,  the  more  of  the  TCF  AT&T 
would  recover.  Using  the  same 


"The  major  assumptions  are  listed  on  pages  11 
and  12  of  Alascom's  Implementation  Plan  (June  7, 
1993). 

»'W.  at  13-14,  Exhibit  H. 

•»/d.  Exhibit  J. 

»»  "Reliance  solely  upon  an  ACR  program  cannot 
achieve  the  revenue  requirement  neutrality  goals 
estabhshed  in  1989  by  the  Joint  Board  and 
reaffirmed  in  the  Tentative  Recommendation.  This 
is  part  of  the  'intractability'  of  the  Alaska  service 
proUem.  Therefore,  to  the  extent  the  problem 
cannot  be  solved  by  addressing  the  plant  part  of  the 
equation,  the  expanse  side  of  the  issue  must  come 
into  question."  !d.  at  16. 

"M  at  16-17. 


underlying  financial  data  it  relied  on  for 
its  Implementation  Plan.  Alascom 
argued  that  a  $221  million  ACR  plus  a 
$72  million  TCF  would  result  in  an 
intrastate  rate  decrease  of  3%  in  1997 
and  thereafter.92 

82.  Alascom  filed  Reply  Comments  on 
July  22, 1993.  in  which  it  maintained 
that  AT&T  did  not  care  about  intrastate 
cost  increases  because  it  would  not  base 
its  prices  on  costs.  Alascom  stated  that 
AT&T's  data  demonstrated  that  its 
intrastate  costs  would  exceed  revenues 
every  year,  which  raised  concerns  about 
predatory,  anticompetitive  behavior.ss 

83.  AT&T's  June  7, 1993  Response  did 
not  address  the  change  in  circuit 
equifJraent  allocation  factor.  However, 
in  its  June  28, 1993,  Comments  AT&T 
stated  that  on  the  basis  of  Alascom's 
figures,  implementing  the  Tentative 
Recommendation  was  likely  to  lead  to 
increases  in  Alascom's  intrastate 
revenue  requirements  in  both  the  short 
and  long  term.94  AT&T  then  suggested 
that  revenue  requirements  and  by 
implication,  revenue  requirement 
neutrality  were  not  the  appropriate 
standard  in  a  competitive 
environment. w  While  endorsing  the 
rationale  in  the  Tentative 
Recommendation  for  changing  the 
existing  allocation  factor.  AT&T  stated 
that  the  issue  of  separations  changes 
would  be  irrelevant  under  the  CBP.a* 
Finally.  AT&T  was  critical  of  the 
complex  transition  mechanisms 
proposed  in  the  Tentative 
Recommendation,  including  the 
establishment  of  the  Alaska  Fund. 

84.  AT&T's  July  12. 1993  Reply 
Comments  stated  that  the  Tentative 
Recommendation  failed  to  provide 
reasonable  assurance  that  intrastate 
rates  would  not  be  increased  with  the 
introduction  of  a  competitive  market 
structure.97  AT&T  reiterated  its  position 
that,  while  the  existing  allocator  is 
inappropriate  and  unfair,  no  change  was 
necessary  under  the  CBP;  and.  wiUiout 

a  change  in  the  separations  factor,  no 
Alaska  Fund  was  required.oe  AT&T 
concurred  in  changing  the  frozen 
allocator  if  the  Tentative 
Recommendation  were  adopted  and. 
therefore,  opposed  the  State  of  Alaska's 
suggestion  th&t  ACR  be  dedicated  totally 
to  interstate  plant  because  that  would 
negate  the  use  of  ACR  to  offset 
jurisdictional  cost  shifts.»9  AT&T 


•2  Comments  of  Alascom  (July  12, 1993)  at  12-14. 
•'  Alascom  Reply  Comments  (July  22, 1993)  at  7- 

•♦  AT4T  Comments  (June  28. 1993)  at  17. 

•»/d.  at  19. 

"M.  tt22. 

•^  AT»T  Reply  Comments  (July  12, 1993)  at  3. 

—Id.  at  5. 

—Id.nt. 


maintained  that,  ultimately,  the  forces 
of  competition  could  be  relied  on  to 
keep  intrastate  rates  at  or  bel  w  their 
current  levels.  In  response  to  Alascom's 
claims  of  possible  predation,  AT&T 
projected  that,  under  the  CBP,  its 
intrastate  revenues  would  exceed 
intrastate  revenue  requirements  for  the 
period  1999-2003. loo 

85.  The  State  of  Alaska's  June  28, 
1993  Comments  raised  concerns 
regarding  the  extent  of  the  jurisdictional 
cost  shift  created  by  the  change  in 
allocation  factor  proposed  in  the 
Tentative  Recommendation.  Based  on 
the  size  of  the  Alaska  Fund  in  years 
1994-1997  and  other  anticipated 
increases  in  intrastate  cost  allocations, 
the  State  of  Alaska  estimated  that 
intrastate  costs  would  increase  by  more 
than  $10  million  or  $40  per  year  per 
access  line.ioi  The  State  of  Alaska 
suggested  that  the  intended  purpose  of 
the  change  in  allocation  factor,  i.e. 
reducing  Alascom's  interstate  costs, 
could  be  accomplished  instead  by 
targeting  the  ACR  to  interstate  plant.  In 
addition,  according  to  the  State  of 
Alaska,  retention  of  the  existing 
separations  factors  would  negate  the 
necessity  for  an  Alaska  Fund  and  would 
be  more  consistent  with  poUcies  and 
procedures  for  achieving  rate  integration 
and  universal  ser\ice  in  the  rest  of  the 
country.  102 

86.  In  its  June  23, 1993  Comments, 
UUI  endorsed  the  use  of  a  frozen 
allocator  for  separating  circuit 
equipment  costs  and  the  consistent 
application  of  this  factor  regardless  of 
ownership  of  the  facihties.ioa  um  also 
recommended  that  the  Alaska  Fund  be 
administered  on  the  same  basis  as  state 
access  charges  (i.e.,  no  "true-up")  rather 
than  on  the  basis  of  other  NECA 
funds.104  UUI's  July  12. 1993  Reply 
Comments  challenged  AT&T  to  state 
clearly  its  position  on  the  use  of  a  frozen 
allocator  and  what  separations  factor  it 
is  endorsing  for  Alaska. los 

87.  In  other  comments  filed,  ATA 
generally  supported  the  phased-in 
change  in  allocation  factor. loo  ATU 
expressed  concern  with  the  potential 
impact  of  the  Tentative 
Recommendation  on  access  costs  and 


'M/d.  at7. 

•Of  State  of  Alaska  Comments  (June  28. 1993)  at 
4-5. 

><"  In  Reply  Comments,  dated  July  12. 1993,  tne 
State  of  Alaska  reiterated  its  position  that  the 
Tentative  Recommendation  should  be  modified  to 
retain  the  existing  cirtnut  equipment  allocator  in 
order  to  avoid  intrastate  cost  shifts  and  rate 
increasM. 

«» IKJI  Comments  Qune  23. 1993)  at  2-3. 

"x/d.  at3. 

"»  Reply  Comments  of  UUI  Quly  12. 1993)  at  3- 

4. 

<»•  ATA  Comments  (June  24. 1993)  at  4. 
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rates  and  local  rates  of  LECs  based  on 
changes  in  danosnd  resulting  from 
incTMsed  intrastate  interexcnange 
rat6«.>o»  USTA  did  not  object  to  the 
phasing  down  of  the  separations  bctor 
for  Alascom  and  UUl  but  suggested  that 
the  full  impact  of  any  resultant  increase 
in  local  rates  needed  to  be  considered  so 
as  not  to  jeopardize  universal  service.^o* 
MQ  opposed  requiring  all 
interexchange  carriers  to  contribute  to 
the  Alaska  Fund.io«  Sprint  questioned 
the  need  for  the  Alaska  Fund  and  why 
such  costs  could  not  be  recovered  from 
the  intrastate  jurisdiction  rather  than 
from  interstate  interexchange  carriers 
that  do  not  use  Alascom 's  services. ^^o  In 
its  reply  comments  Sprint  reiterated  its 
objection  to  the  Alaska  fund  generally 
and  expressed  its  opposition  to  AT&T's 
suggestion  that  contributions  to  such  a 
fund  be  based  on  minutes  of  use.^^^ 
NECA  expressed  its  willingness  and 
ability  to  administer  an  Alaska  Fund,  if 
it  were  created,  and  offered  suggestions 
regarding  the  structure  of  the  fund  and 
the  provision  of  data  to  NECA.»" 

c.  Discussion.  88.  We  initially 
proposed  a  reduction  in  the  interstate 
circuit  equipment  allocator  in 
conjunction  with  an  overall  plan  for  a 
transition  to  a  more  competitive 
environment,  with  the  expectation  that 
this  plan  would  enhance  the 
development  of  competition  in  Alaska 
with  minimal  intrastate  cost  shifts  at  the 
conclusion  of  a  10-year  phase-in  period. 
Based  on  the  comments  in  response  to 
this  proposal,  we  are  changing 
significant  aspects  of  the  proposed 
overall  plan  for  achieving  our  Hve 
objectives  in  this  proceeding.  With  these 
modifications,  which  include  the 
termination  of  the  JSA  after  one  and 
one-half  years  and  the  shortening  of  the 
subsequent  transition  period  to  two  and 
one-half  years,  we  conclude  that  the 
change  in  cost  separations  factor  set 
forth  in  the  Tentative  Recommendation 
is  neither  necessary  nor  desirable  as  a 
transition  mechanism  for  the  new 
market  structure. 

89.  The  cost  analysis  presented  by 
parties  have  persuaded  us  that  the 
change  in  cost  separations  factor  set 
forth  in  the  Tentative  Recommendation 
would  violate  the  revenue  requirement 
neutrality  objective  we  established  in 
the  Supplemental  Order,  and  therefore, 
the  86%  interstate  allocator  should  be 
retained  for  Alascom 's  equipment. 


a-3 


•w  ATI)  Comments  (June  2S,  1993)  m  1-2. 

><>•  Reply  CcBBiMnU  of  USTA  UuI?  13. 1993)  a( 


90.  The  retention  of  the  current 
separations  factor  would  significantly 
simpUfy  the  transition.  There  would  be 
no  need  for  the  Alaska  Fund, 
eliminating  both  the  need  to  resolve  the 
issues  raised  with  respect  to  its  policy 
premises  and  operation  and  the 
administrative  costs  of  estabhshing  and 
operating  this  separate  fund  for  a 
limited  time  period. 

91.  Another  reason  for  reaffirming  the 
current  frozen  allocation  factor  is 
recognition  that  the  market  structure 
contemplated  under  this  order 
eventually  will  reduce  the  importance 
of  cost  separations  rules  on  rates  for 
services.  The  price  cap  regime  which 
currently  governs  AT4T's  interstate 
rates  reinforcss  this  supposition.  We 
believe  that  the  revised  transition  time 
frames  we  recommend  are  sufficiently 
short  to  make  it  on  the  one  hand, 
unnecessary  to  consider  a  change  in  the 
allocation  factor  at  this  time  and,  on  the 
other  hand,  necessar>-  to  provide  the 
intrastate  ratepayers  with  adequate 
assurance  against  more  rapid, 
unforeseen  revenue  requirement  shifts 
that  may  occur. 

92.  In  addition,  we  recognize  that  the 
factor  at  issue  apphes  both  to  AT4T  and 
Alascom  and  that  it  may  be  preferable 
for  any  modifications  to  the  factor  to  be 
based  on  broader  considerations  than 
were  contemplated  in  this  proceeding. 
While  the  current  mileage-based  factor 
may  not  be  applicable  for  all 
components  of  circuit  equipment,  it  was 
approved  by  another  joint  board  and  is 
presumptively  appropriate  until 
modified. 

93.  Accordingly,  we  recommend  that 
the  frozen  86%  interstate  allocator  be 
retained  for  Alascom 's  and  UUI's  circuit 
equipmentii3 

V.  Transition  Mechanisms 

94.  A  number  of  transition 
mechanisms  will  be  required  as  a 
condition  of  adoption  and  successful 
implementation  of  the  market  structure 
which  is  recommended  in  this  order. 
We  believe  that  the  Commission  can 
modify  the  status  quo  and  place 
conditions  on  JSA  termination  to 
achieve  the  five  objectives  and  the 
public  interest  imder  Sections  1.  4(iHj). 
201,  and  202  of  the  Communications 
Act."*  Consequently,  the  Commission 
has  the  authority  to  require 
implementatioa  of  the  transition 
mechanisms  that  we  recommend  in  this 
section,  even  after  the  JSA  is  terminated. 


A.  Transition  Periods  For  JSA 
Termination  and  A  T&T's  Use  of 
Alascom  Facilities 

1.  Introduction 

95.  Under  the  Tentative 
Recommendation  we  proposed  that  the 
JSA  be  eliminated  after  three  years.  This 
transition  period  was  chosen  to  allow 
for  Alascom's  adjustment  to  the 
competitive  conditions  under  the 
market  structure,  to  develop  and  to 
approve  the  required  Alascom  tariffs, 
and  to  implement  certain  transition 
mechanisms. 

96.  The  Tentative  Recommendation 
further  proposed  that,  after  the  JSA  was 
eliminated,  AT&T  would  be  required  to 
purchase  Common  Carrier  Services  from 
Alascom  for  four  years.  Under  the 
Tentative  Recommendation,  AT&T's 
purchase  obligation  would  be  reduced 
in  equal  annual  increments  until  it  was 
zero  at  the  end  of  the  fourth  year.»'-s  As 
proposed,  those  increments  would  be 
based  on  a  percentage  of  AT&T's  MTS 
traffic  carried  by  Alascom  during  the 
last  year  of  the  JSA.  The  Tentative 
Recommendation  stated  that  the 
purchase  requirement  was  necessary  to 
reduce  the  potential  for  unforeseen 
jurisdictional  revenue  requirement 
shifts  if  AT&T  immediately  stopped 
using  Alascom's  facilities. 

2.  Comments 

97.  Alascom  contended  that  the  JSA 
should  not  be  eliminated,  but  that  if 
termination  were  required,  that 
termination  should  occur  no  sooner 
than  the  timetable  set  forth  in  the 
Tentative  Recommendation. "6  Alascom 
argued  that  the  JSA  was  lawful,  that  it 
had  successfully  achieved  universal 
service,  and  that  it  did  not  harm 
competition."'  Alascom  stated  that 
allowing  AT&T  into  the  market  would 
lead  to  harmful  effects.na 

98.  ATA  stated  that  delaying  AT&T's 
ability  to  build  its  own  facilities  in 
Alaska  would  reduce  AT&T's  incentives 
to  invest  in  the  Alaska  market."^  ATA 
also  stated  that  the  Tentative 
Recommendation  eliminated  Alascom's 
incentive  to  upgrade  its  equipment  or  to 
prepare  for  replacement  of  the  Aurora  II 


'••MQ  Comments  {June  28,  1993)  at  1 
xoCoaunenU  of  Spruit  (]niM  28. 1993)  •!  3-4. 
<<i  Reply  CommenU  of  Sprint  (July  12. 1993)  •! 

<>2  NECA  CommenU  (June  28. 1993)  at  1-4. 


>"  Since  the  circuit  equipment  allocation  flactor 
proposed  {or  UUl  mirror«<t  thai  for  Alascom,  tt  also 
will  rwiaia  al  Hm  88%  inlanlato  WvoL 

"«47  U.S.C  151, 154(i)-{j),  201.  202. 


> "  The  Tentative  Recommendation  also  allowed 
Alascom  and  AT&T  to  propose  an  alternative 
stitedule  for  reduction  of  AT&T's  purchaM 
obligatioa,  subject  to  the  Commission's  approval 
Tentative  PecommeDdation,  8  FCC  Red  at  3«ee. 
para.  M 

>>•  Aiaacom  ImpleoMDlatlon  Man  (June  7, 1993) 
at  23. 

»'  Comments  of  AlaKom  Quly  12. 1993)  al  42- 
55. 

"•M.at44. 

<i>  ATA  Comments  Ouoe  25, 1993)  at  S. 


sa;  sllite,  whose  estimated  life  would 
te  ininate  in  2001. 'zo 

99.  Similarly,  AT&T  stated  that 
continuing  the  JSA  until  1997  would 
fo  "te  it  to  delay  entering  the  market  at 

ich  time  AT&T  might  no  longer  have 

economic  incentive  to  construct  the 
n^vork  proposed  under  the  CBP.i^' 

j&T  further  argued  that  parties 

iporting  the  Tentative 

lommendaticn  would  benefit  from 

|delay  created  under  that  plan.  122 

th  regard  to  the  Tentative 
Rdqommendaticn's  transition 
misthanisms.  AT&T  stated  that  there 
wii^  no  legal  basis  for  requiring  it  to 
pi  ijchase  services  from  Alascom  after 
th  JJISA  was  terminated.  123 

ibo  GCI  supported  termination  of  the 
IS  \  and  stated  that  the  Tentative 
Raoommendation  provided  a  workable 
robpromise  for  the  JSA's  replacement 
th^t  should  be  implemented  no  later 
thfin  the  beginning  of  1994.124 

101.  The  State  of  Alaska  argued  that 
thi  transition  timetable  set  forth  in  the 
Tentative  Recommendation  did  not 
promote  quick  delivery  of  new  and 
imjproved  services  to  Alaska.  12s  The 
St^te  of  Alaska's  recommended  solution 
to  |this  perceived  shortcoming  was  to 
reduce  the  period  that  AT&T  must  place 
trajfTic  on  the  Alascom  network  from 
foi|r  to  t\vo  years.126  The  State  of  Alaska 
dii  not  propose  any  change  in  the  three 
vears  that  were  proposed  for  retention  of 
th^jSA. 

102.  UUI  stated  that  the  jSA  should 
remain  in  effect  until  AT&T  presents  an 
adequate  implementation  plan  for  the 
AuR  issue  it  was  requested  to  address 
in  the  Tentative  Recommendation.  12'' 
UUI  indicated  that  the  transition  time 
under  the  Tentative  Recommendation 
appeared  adequate  but  continued  to 
question  Alascom's  viability  as  a 
trahsport  carrier  if  AT&T  were  allowed 
to  fonstruct  its  own  facilities  in 
Al4ska.i28 

3  Discussion 

103.  Based  on  the  comments  filed, 
and  in  light  of  the  other  changes 
recommended  in  this  order,  we  have 
reconsidered  the  schedule  proposed  for 
termination  of  the  JSA  and  for  AT&T's 
obligation  to  purchase  services  from 
Alascom.  We  now  recommend  that  both 
of  these  transition  mechanisms  should 


be  shorter  in  duration  than  originally 
proposed. 129 

104.  The  comments  present  strong 
reasons  to  believe  that,  overall,  the 
transition  timetable  under  the  Tentative 
Recommendation  is  too  long.  First, 
concerns  have  been  raised  by  parties, 
including  the  State  of  Alaska,  that  a  long 
transition  period  disadvantages 
Alaskans  because  it  discourages  carriers 
from  investing  in  new  technologies  and 
new  equipment  and  from  entering  this 
market.  No  party  has  suggested  that 
these  concerns  regarding  investment 
and  entry  are  immaterial  or 
inconsequential. »3o 

105.  Second,  several  parties  have 
noted  that  the  useful  life  of  the  Aurora 
II  satellite  is  expected  to  end  by  2001 
and  that  significant  lead  time  is  required 
for  planning  and  launching  its 
successor.131  It  is  critical  for  universal 
service  that  a  satellite  be  available  to 
provide  transport  services  to  remote 
rural  Alaskan  locations.  We  conclude 
that,  to  the  extent  reasonably  possible, 
our  transition  mechanisms  should  be 
shortened  so  as  not  to  interfere  with  the 
orderly  replacement  of  Aurora  11 
capacity.  A  shorter  transition  should 
reduce  uncertainties  as  to  service 
requirements  applicable  to  this  market 
and  as  to  the  financial  issues  involved. 
Third.  AT&T  states  that  it  may  be  at  a 
competitive  disadvantage  in  the  future  if 
it  is  not  now  given  the  freedom  enjoyed 
by  its  competitors  to  build  facilities  as 
necessary  in  Alaska.  Surveys  conducted 
by  AT&T  also  suggest  that  Alaskans 
would  welcome  the  opportunity  for 
AT&T  to  enter  the  market.  132 

106.  Last,  we  believe  that  other 
changes  in  our  proposed  market 
structure  adequately  address  the 
concerns  underlying  Alascom's 


'-•"/rf  at5-6. 

'J'  AT&T  Comments  (Jime  28. 1993)  at  26. 
'«  AT&T  Reply  CommenU  (July  12. 1993)  at  2 
'"  AT&T  Comments  (June  28.  1993)  at  20. 
i^GQ  Comments  (June  28. 1993)  at  1-2. 
'"State  of  Alaska  Reply  Comments  (July  12. 
1993)  at  2-3. 
>»ia.  at  3. 

•z'  UUI  Reply  Comments  (July  12. 1993)  at  3. 
<»L'UIComiBei)tsO«Uke23. 1993)  at  4 


i>»This  recommendation  assumes  that  all  maior 
aspects  of  ihis.  recommendation  will  be  placed  in 
effect.  Our  recotrmendation  incorporates  provisions 
that  are  designed  to  balance  many  factors;  the 
elimination  of  any  of  these  provisions  would  upset 
that  carefully  crafted  balance 

1  >o  At  hearings  held  before  an  Alaska 
Telecommunications  Task  Force  on  August  27. 
1993.  Alascom  and  the  State  of  Alaska  stated 
separately  that  uncertainties  in  the  Aiaska  market 
structure  would  inhibit  investment  in  that  market. 

1  ji  In  particular.  UUI  has  indicated  that  it  lakes 
approximately  four  years  to  negotiate  an  Rf  P  and 
to  build  and  launch  a  replacement  satellite.  UUI 
further  stated  that  in  order  to  assure  adequate 
satellite  coverage  of  .Maska.  by  1997  "someone  will 
need  to  step  forward  to  spend  approximately  SlOO 
million  to  replace  Aurora  II."  UUI  comments  (June 
28,  1993)  at  8. 

"2  AT&T  Supplemental  Replay  Comments  (July 
12, 1993)  at  Exhibit  A.  There  are  also  letters  from 
members  of  the  public  filed  in  the  record  of  this 
proceeding  that  oppose  AT&T's  entry  primarily 
because  of  concerns  about  degradation  in  universal 
service  and  service  quality.  We  believe  that  our 
recommendation  mitigates  these  concerns  by 
imposing  service  requirements  on  AT&T  and 
Alascom. 


opposition  to  any  shortening  of  our 
proposed  transition.  That  opposition 
reflected  Alascom's  view  thiat  our 
originally  proposed  transition  period 
was  the  minimum  period  required  for  it 
to  adapt  to  the  proposed  market 
structure  because  of  the  substantial 
revenue  requirement  shifts  to  the 
intrastate  jurisdiction  that  it  projected. 
As  explained  supra,  this  final 
recommendation  retains  the  existing 
cost  separations  factor  for  Alascom's 
circuit  equipment.  This  modification  in 
conjunction  with  our  other 
recommendations  significantly  reduces, 
if  not  eliminates,  the  intrastate  cost  shift 
that  Alascom  could  have  experienced 
under  the  Tentative 
Recommendation.  133  Because  of  this 
and  because  retention  of  the  frozen 
separations  allocator  simplifies  the 
transition,  this  final  recommendation 
also  substantially  decreases  the 
uncertainty  associated  v^ath  the 
transition.  In  sum.  without  a  change  in 
the  separations  factor,  the  differences 
between  the  status  quo  and  the  new 
market  structure  are  reduced.  This,  m 
turn,  permits  a  shortening  of  the 
transition  mechanism  previously 
proposed. 

107.  We  have  thus  concluded  that  the 
transition  to  the  new  market  structure 
can  and  should  be  completed  by  March 
1, 1998.  We  recommend  that  the 
implementation  of  the  rensed  market 
structure  should  begin  March  1. 1994. 
This  would  allow  four  years  for  the 
transition  from  the  status  quo  to  a  fully 
competitive  market  structure.  We  affirm 
our  proposal  in  the  Tentative 
Recommendation  that  there  should  be 
two  phases  to  the  transition,  a  phase 
during  which  the  JSA  would  be  in  effect 
and  a  phase  after  termination  of  the  JSA 
during  which  AT&T  would  be  obligated 
to  purchase  declining  levels  of 
Alascom's  Common  Carrier  Services 
under  tariff.  We  also  recommend  that 
the  duration  of  each  of  these  phases 
should  be  one  and  one-half  years  for 
continuation  of  the  JSA  and  a  period  of 
two  and  one-half  years  for  the  phase 
down  of  AT&T's  obligation  to  purchase 
Alascom's  Common  Carrier  Services 
under  tariff.i3<  The  second  time  period 
is  consistent  with  the  recommendation 
of  the  State  of  Alaska,  which  proposed 
that  AT&T's  "must  purchase"  obligation 
should  be  reduced  from  four  to  two 
years  and  that  our  entire  proposal  is 


"3  The  change  in  separations  factor  in 
coajunctioa  with  our  other  changes  proposed  under 
the  Tentative  Recommendation  was  one  of  the  key 
motivating  factors  that  led  us  to  recommend  the 
seven  and  ten  year  transition  periods. 

>»  AT&T's  comments  regarding  the  legal  basis  to 
establish  transition  mechanisms  are  addressed  in 
supra  paras.  49-50.  94  and  infra  paras  122-127. 
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consistent  with  the  idea  that  the 
majority  of  key  market  changes  occur  so 
as  not  to  interfere  with  the  satellite 
replacement.  At  the 

Telecommunications  Task  Force  hearing 
conducted  on  August  27, 1993  (see  para. 
23.  supra),  GO  and  MQ  stated  that 
reduction  in  the  timeframe,  as  proposed 
by  the  State  of  Alaska,  would  be 
acceptable,  and  AT&T  generally 
supported  a  shorter  transition  period. 

B.  Transition  Payments,  Accounting 
Issues,  and  ATErT's  Use  ofAlascom 
Facilities 

1.  Introduction 

108.  Under  the  Tentative 
Recommendation  we  concluded  that  it 
was  necessary  to  reduce  Alascom's  costs 
through  an  ACR  mechanism  to 
ameliorate  potential  cost  shifts  to  the 
interstate  jurisdiction  and  to  allow 
Alascom  to  better  adapt  to  the  new 
market  structure.  We  were  concerned 
that  cost  shifts  could  occur  as  a  result 
of  our  proposed  change  to  the 
separations  factor  for  circuit  equipment 
and  as  a  result  of  possible  AT&T 
reduction  in  use  of  the  Alascom 
network.  The  Tentative 
Recommendation  did  not  identify  the 
exact  form  of  ACR  that  was  to  be 
adopted  and,  instead,  requested 
Alascom  and  AT&T  to  file 
implementation  plans  to  suggest  an 
■  appropriate  mechanism.  One  option 
suggested  under  the  Tentative 
Recommendation  was  that  the  ACR  be 
provided  through  accelerated 
depreciation  of  assets  funded  by  lump 
payments  made  by  AT&T  to  Alascom. 

2.  Comments 

a.  Accelerated  cost  recovery.  109. 
Alascom  generally  supported  the  ACR 
mechanism  proposed  in  the  Tentative 
Recommendation.  Alascom  expressed 
concern,  however,  that  the  amount  paid 
be  Sufficient  to  achieve  the  Joint  Board's 
goals,  particularly  jurisdictional  revenue 
requirement  neutrality. las  Alascom 
stated  that  a  total  ACR  payment  of  $150 
million  was  too  low  and  that  the  figure 
should  be  $221  miUion  v\dth  an 
additional  TCF  payment  of  $72  miUion 
to  offset  operating  expenses,  "e  Alascom 
argued  that  significant  jurisdictional 
cost  shifts  would  occur  absent  adequate 
ACR  payments."' 

110.  Ill  its  response  to  the  Joint 
Board's  request  for  implementation 


plans,  AT&T  failed  to  present  a 
proposed  ACR  mechanism:  rather,  it 
objected  to  the  entire  concept  for  several 
reasons.  First,  AT&T  characterized  ACR 
as  an  inefficient  way  to  reduce 
Alascom's  costs  inasmuch  as  Alascom's 
costs  were  perceived  to  be  driven 
primarily  by  its  high  operating 
expenses.  Second.  AT&T  believed  it 
would  not  recoup  as  much  as  it  would 
pay  under  the  ACR  mechansim."" 
Third,  AT&T  objected  to  having  the 
responsibility  to  fund  cost  reductions 
for  its  competitor.  139  Fourth,  AT&T 
argued  that  the  Commission  has  no  legal 
authority  to  compel  AT&T  to  enter  into 
a  voluntary  agreement  under  which  it 
would  bear  sole  responsibility  for  this 
obhgation  to  Alascom. i«o  Fifth,  AT&T 
questioned  the  need  for  an  ACR,  stating 
that  Alascom  had  not  demonstrated  that 
it  could  not  function  profitably  in  a 
competitive  market  without  subsidy. i«i 

111.  ATA  concurred  with  AT&T  that 
the  key  to  achieving  revenue 
requirement  neutrality  under  the 
Tentative  Recommendation  would  be 
reducing  what  it  believed  to  be 
Alascom's  high  operating  costs. 1*2  ATA 
also  raised  the  concern  that  the  ACR 
proposal  would  be  ineffective  if 
Alascom  were  to  continue  to  install 
plant  during  the  transition  period. i*3 

112.  The  other  parties  that  filed 
comments  in  response  to  the  Tentative 
recommendation  were  nearly 
unanimous  in  their  endorsement  of 
some  form  of  ACR  for  Alascom. i** 

b.  Application  of  payment.  113.  AT&T 
proposed  that  any  plant  write-down 
under  an  ACR  mechanism  be  limited  to 
plant  employed  to  provide  services  to 
other  carriers.'**  Alascom  stated  that 
the  ACR  should  be  applied  as  broadly 
as  possible.***  GCI  and  the  Slate  of 
Alaska  contended  that  any  ACR-funded 
plant  write-dovra  should  apply  only  to 
interstate  MTS  plant."?  They  raised 
concerns  regarding  potential  litigation 


"*  Alascom  had  previously  opposed  any  form  of 
ACR,  but  in  its  recent  comments  it  has  stated  that 
such  a  mechanism  was  essential.  Alascom 
Implementation  Plan  (June  7,  1993).  passim. 

>M  Alascom  Implementation  Plan  (June  7, 1993) 
at  9-16,  Exh.  H;  Alascom  Comments  (July  12. 1993) 
at  8-15. 

'"Alascom  Comments  (July  12. 1993)  at  8. 


'!•  AT4T  stated:  "on  a  net  present  value  basis, 
AT&T  would  not  recoup  through  lower  Alascom 
charges  about  14  cents  for  each  dollar  paid  to 
reduce  Alascom's  asset  base."  AT&T 
Implementation  Plan  (June  7,  1993)  at  4. 

"•AT&T  Implementation  Plan  (June  7. 1993)  at 
3-6. 

'«o  AT&T  Comments  (June  28. 1993)  at  20. 

"•7d.  at  18-19. 

»«3  ATACommenU  (June  25, 1993)  at  6. 

'"ATA  testimony.  Telecommunications  Task 
Force  Hearing  (August  27. 1993). 

>«*  UUl  Comments  {}\ine  23. 1993)  at  2; 
Crnuneats  of  GQ  (June  28, 1993)  at  4;  Comments 
ol  the  State  of  Alaska  Qune  28, 1993)  at  4; 
Commenu  of  SWB  (June  28,  1993)  at  4. 

'"AT&T  Implementation  Plan  (June  7,  1993)  at 
5. 

><•  Alascom  Implementation  Plan  (June  7. 1993) 
at  37. 

>«'Ga  Comments  Qune  28,  1993)  at  5;  State  of 
Alaska  Comments.  (June  28. 1993)  at  5. 


and  the  dilution  of  the  effects  of  the 
ACR  if  it  were  applied  to  the  entire 
Alascom  rate  base  as  opposed  to  just  the 
interstate  portion.  AT&T  stated  that  it 
would  be  inappropriate  to  apply  ACR 
payments  solely  to  Alascom's  interstate 
plant;  to  do  so  would  hmit  the 
effectiveness  of  the  ACR  in  meeting  its 
purposes  of  offsetting  the  jurisdictional 
cost  shifts  and  minimizing  the  upward 
pressures  on  intrastate  rates  that  would 
result  from  the  separations  change 
proposed  under  the  Tentative 
Recommendation. 148  GCI  also  suggested 
that  for  every  year  of  the  transition. 
Alascom  should  file  a  proposed 
accounting  treatment  for  any  write- 
down with  the  Commission's  Common 
Carrier  Bureau.  UUI  recommended  that 
the  JSA  remain  in  place  \mtil  AT&T 
adequately  addressed  the  ACR 
problem. 1*9 

3.  Discussion 

a.  Transition  payment,  i.  Legal  issues. 
114.  AT&T  has  argued  that  the 
Commission  does  not  have  the  legal 
authority  to  force  it  into  a  voluntary 
agreement  nor  can  the  Commission 
compel  AT&T  alone  to  make  the 
transition  payment.»o  We  have 
concluded  that  neither  argument 
prevents  the  Commission  from  requiring 
a  transition  payment  as  a  condition  for 
implementing  a  new  market  structure 
that  achieves  the  proper  balancing  of 
Joint  Board  objectives  that  are  derived 
directly  ft'om  the  Commimications  Act. 
we  also  note  that  this  accomplishes 
AT&T's  long  sought-after  goal  of 
terminating  the  JSA,  under  which  it 
estimates  that  it  loses  $80  million  per 
year. 

115.  We  conclude  that  a  pajinent  is 
essential  to  a  successful  transition  to  a 
post-JSA  Alaska  market  structure,  in 
particular  to  prevent  a  reduction,  or 
impairment,  in  imiversal  service  during 
the  transition  ft'om  the  unique  market 
structure  under  the  JSA  to  a  more  open 
competitive  market  structure 
comparable  to  that  prevailing  in  the 
Lower  48.  We  recommend  that  Alascom 
be  directed  to  use  that  transition 
payment  to  reduce  its  investment 
which,  in  turn,  will  lower  its  costs  of 
operation  as  new  technologies  and  more 
cost  efficient,  competitive  equipment 
are  introduced  into  the  Alaska  market. 
This  is  necessary  to  address,  and 
balance,  three  of  the  Joint  Board's  goals: 


i«»  AT&T  Reply  Comments  (July  12. 1993)  al  6 
"•UUI  Reply  Comments  Ouly  12, 1993)  at  2. 
>»o  AT&T  Comments  (June  28. 1993)  at  19-20, 
AT&T  Comments  On  The  Proposal  of  the  State 
Members  Of  The  Federal-State  Joint  Board 
(December  18, 1992)  at  6. 
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Revenue  requirement  neutrality,  rate 
integration,  and  universal  service. 'si 

116.  The  JSA  is  styled  after  the  pre- 
divestiture  settlements  contracts  that 
governed  payments  among  carries  for 
jointly  provided  interstate  services. 
"From  the  mid-1940s  until  the  advent  of 
acc05s  charges,  most  LECs  recovered  the 
bulk,  of  their  interstate  revenue 
requirement  through  a  'pooling'  process 
administered  by  AT&T  known  as 
settlements  and  division  of  revenues. 
This  process  was  sometimes  referred  to 
as  a  'partnership'  because  it  permitted 
LECs  to  achieve  a  uniform,  rate  of  return 
on  their  investment.  It  also  helped 
AT4T  maintain  a  nationwide  average 
toll  rate  schedule."  152  As  previously 
noted,  the  JSA  was  a  similar  pooling 
vehicle  that  Alascom  and  AT&T  elected 
to  ujse  to  achieve  the  rate  integration 
reqiiirement  for  the  Alaska  interstate 
market. 

1X7.  The  Commission  has  ample 
authority  uAder  Sections  1,  4(ij,  and  201 
of  the  Communications  Act,  inter  alia, 
to  require  a  transition  payment  to  avoid 
the  potentially  harmful  consequences  of 
"depooling"  that  will  result  from 
terminating  the  JSA.  There  is  clear 
precedent  for  using  transitional  inter- 
carraer  payments  to  achieve  valid 
Commission  policy  objectives.  For 
example,  the  FCC  mandated  carrier 
common  line  ("CCL")  pooling  in 
creating  the  post-divestiture  access 
charge  structure.  153  The  mandate  was 
needed  because  the  Commission 
believed  that  LEC-specific  CCL  rates 
might  generate  significant  pressures 
upon  IXCs  to  deaverage  interstate  toll 
rates.  CCL  pooling  was  identified  as  a 
mechanism  to  forestall  this  eventuality. 

118.  The  Commission  recognized, 
however,  that  not  all  conseauences  of 
CCL  pooling  were  beneficial,  as  it  was 
found  that  pooling  limited  LEC  cost 
recovery  flexibility,  established 
economically  inefficient  cost/price 
distortions,  and  reduced  LEC  incentives 
to  contain  costs. i"  in  light  of  those 


151  The  availability  of  telecommunications 
services  over  the  great  distances  and  under  the 
disruptive  climatic  conditions  in  Alaska  is  essential 
to  the  safety  of  life  and  property  as  well  as  the 
health  and  well-biiiic  jf  Aldskans.  In  our  judgmsnt, 
the  tsansiticR  payiaeat  recommended  herein  is 
esseatial  to  making  "availaMo,  sc  far  as  possible,  to 
all  the  people  of  the  United  States  a  rapid,  efficient, 
Nation-wide,  and  world-w.de  wire  and  radio 
communications  service  vith  adequate  facilities  at 
reasonable  charge*,"  as  required  by  tlia 
Communication*  Act  47  U.S.C.  §  151. 

i»i  In  tke  Matter  ofKfTS  and  WATS  Market 
Structure,  2  FCC  Red  2324,  para.  112  (1987)  52  HI 
1989$.  May  28, 1987.  See  also  id.  at  para.  112  n. 

171. 

«»3  Third  Report  and  Order,  MTS  and  WATS 
Market  Structure,  CC  Docket  No.  78-72,  933  FCC 
2d  241  (1983)  (hereinafter  "Access  Charge  Order"). 

>M/n  the  Matter  of  MTS  and  WATS  Market 
Structure,  CC  Docket  No.  78-72,  2  FCC  Red  2324, 


concerns,  the  Commission  directed  the 
CC  Docket  80-286  (Separations)  Joint 
Board  to  study  those  issues  and  sought 
com.ments  and  recommendations  on 
possible  modifications  to  the  mandatory 
CCL  pooling  of  costs  and  revenues.  In 
response,  that  Joint  Board  found  that 
several  features  had  been  implemented 
to  mitigate  tbe  concern  for  toll  rate 
deaveraging.155  The  Separations  Joint 
Board  found  that  the  mandatory  CCL 
pooling  was  broader  than  necessary  to 
achieve  the  intended  public  interest 
benefits  and  was  a  hindrance  to 
achieving  two  goals  of  access  charges: 
Enhanced  incentives  to  contain  costs 
and  the  elimination  of  economically 
inefficient  cost'price  distortions. ise 

119.  In  reducing  the  mandatory 
aspects  of  CCL  poohng,  the  Joint  Board 
recommended  transitional  mechanisms 
to  forestall  the  possibility  that 
"depooling,  particularly  precipitous 
depooling,  could  adversely  affect  the 
telecommunications  marketplace  and 
cause  hardship  in  many  areas  of  the 
country  for  ratepayers  and  LECs 
alike."  ''^  Carriers  electing  to  withdraw 
from  the  CCL  pool  would  be  required  as 
a  pre-condition  of  withdrawal  to  pay  a 
four  year  transitional  support  into  the 
pool,  which  would  be  used  to  provide 
transitional  support  pay-ments  to  LECs 
that  traditionally  were  net  receivers 
under  the  mandatory  pooling  program, 
but  were  projected  to  withdraw  from  the 
revised,  "voluntary"  pool.'sa  in 
addition,  a  mandatory  long  term  support 
fund  was  established  to  enable  those 
LECs  remaining  in  the  pool  to  charge 
IXCs  the  equivalent  of  what  would  have 
been  the  nationwide  average  CCL  rate 
had  the  mandatory  CCL  pool  been 
maintained.! 58  This  long  term  support 
feature  was  needed  to  assure  the 
forestalling  of  pressures  to  deaverage 
toll  rates.iBo 

120.  The  Commission  adopted  the 
Separations  Joint  Board's 
recommendations  concerning  the 
revisions  to  the  mandatory  CCL  pool, 
concluding: 

The  Joint  Boaid  has  recommended  a 
carefully  integrated  plan  of  action  for 
resolving  a  variety  of  issues  concerning 
common  line  cost  recovery.  These 
recommendations  are  designed  to  further  all 
four  of  the  long  standing  goals  of  this 


para.  115  (1987);  In  the  Matter  of  MTS  and  WATS 
Market  Structure.  CC  Docket  No.  78-72,  2  FCC  Red 
2953,  para.  23  (May  19. 1987).  52  FR  21536,  June 
8, 1987. 

'"  In  the  Matter  of  MTS  and  WATS  Market 
Structure,  2  FCC  Red  2324.  paras.  117-120  (1987), 

"•/cf.  at  para.  120. 

o'M.atpara.  121. 

"•W.  at  para.  98 

>"/d. 

1*0  Mat  para.  127. 


proceeding — preserving  universal  setVice, 
promoting  economic  efficiency,  eliminating 
service  pricing  discrimination,  and  deterring 
uneconomic  bypass — and  to  achieve  a  proper 
balance  among  these  goals.  i*i 

121.  On  reconsideration,  the 
Commission  affirmed  its  earlier 
conclusion  and  observed  that  the  long 
term  support  arrangement  among  all 
LECs  was  needed  to  ensure  that  small, 
unaffiliated  LECs  with  high  nontraffic 
sensitive  costs  would  not  be  forced  to 
impose  inordinately  high  nontraffic 
sensitive  cost  recovery  burdens  on  their 
subscribers.  192 

122  The  transition  payment  we  are 
commending  as  part  of  the  Alaska 
market  recommendation  closely 
parallels  the  transitional  support 
payments  required  pursuant  to  the  CCL 
pooling  revisions  discussed  above.  First, 
both  pajmients  are  transitional  in 
nature.  The  courts  have  recognized  that 
the  Commission  has  the  authority  to 
prescribe  transitional  policy 
mechanisms  to  assure  the  preservation 
of  universal  service  and  to  avoid  service 
disruptions. »63  Second,  there  is 
significant  similarity  between  the  goals 
underlying  the  CCL  pooling  revisions — 
universal  service  and  economic 
efficiency — and  the  Joint  Board's  goals. 
Third,  both  the  required  AT&T  payment 
under  the  Alaska  market  transition 
mechanism  and  the  transitional  support 
payments  under  the  CCL  pooling 
revisions  concern  inter-carrier 
payments.  Fourth,  the  payments 
pursuant  to  each  proceeding  were  an 
integral  part  of  an  overall  plan  to 
achieve  a  proper  balancing  of  competing 
poHcy  considerations. 

123.  The  Commission's  authority  to 
order  pooling  arrangements  such  as  the 
recommended  payment  has  been 
affirmed  upon  judicial  review.  In  Rural 
Telephone  Coalition  v.  FCC.  838  F.2d 
1307  (DC  Cir.  1988).  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circxiit  ruled  that  the 
Commission  had  the  authority  to  create 
the  mandatory  pooling  arrangement 
known  as  the  Universal  Service  Fund  to 
assist  certain  high  cost  local  companies 
to  maintain  universal  service.  The 
creation  of  the  fund  was  challenged  on 
appeal  as  a  subsidy  prohibited  under 
the  Communications  Act.  The  Court 
viewed  the  allocation  of  costs 
underlying  the  Fund  as  "a  step  on  the 
road  towards  an  efficient  national 
telephone  rate  structure  based  primarily 
on  access  charges  levied  directly  on 


isi  Id.  at  para.  27. 

>«J  In  the  Matter  of  MTS  and  WATS  Markft 
Structure,  CC  Docket  No.  78-72.  3  FCC  Red  4543 
(1988). 

>M  NARUC  V.  FCC.  737  F.2<1 1095,  1135  B.35  (DC 
Cir.  1084). 
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customers."  >»^  The  FCC's  statutory 
authority  pursuant  to  Sections  1  and  4 
of  the  Communications  Act.  47  U.S.C. 
151  and  154,  was  approved  as  the  basis 
for  mandating  the  Fund.  Additional 
challenges  to  the  specific  features  of  the 
Fund  were  raised,  with  the  principal 
objection  that  the  Fund  would  not 
necessarily  achieve  its  intended 
purposes.  The  Court  dismissed  these 
challenges,  noting: 

The  hind  as  proposed  may  well  produce 
anomalous  results,  and  there  may  be  'letter' 
means  of  aiding  the  truly  needy  (citation 
omitted.)  Our  task,  however,  is  not  to 
determine  the  best  means,  but  only  to  decide 
whether  the  means  selected  by  the 
Commission  are  lawful,  supported  by 
substantial  evidence  after  consideration  of 
relevant  factors,  and  rationally  connected  to 
the  facts.  The  Commission  determined  that 
the  Fund  would  serve  the  statutory  objective 
of  universal  service  at  reasonable  charges  47 
U.S  C  Section  151  (1982).  The  Fund  was  not 
proposed  as  a  welfare  scheme;  if  it  were,  the 
Commission  would  have  exceeded  its 
authority.  Rather,  the  Commission  seeks  to 
moderate  excessive  NTS  local  exchange  plant 
costs  in  order  to  ensure  that  rates  are  within 
the  means  of  the  average  subscriber  As  an 
mterim  measure,  this  decision  was  within 
the  Commission's  discretion. '6' 

124.  The  transition  payment  is  an 
integral  part  of  our  recommendation 
that  is  designed  to  preserve  universal 
service  and  revenue  requirement 
neutrality  by  permitting  Alascom  to 
continue  to  provide  throughout  Alaska 
during  a  period  of  rapidly  accelerating, 
but  selective,  competition  that  would 
drain  Alascom  revenues  where  Alascom 
is  most  vulnerable  competitively, 
thereby  impairing  its  continuing  ability 
to  provide  interconnecting  services 
throughout  the  state. ^oe  vVe  thus 
conclude  that  the  Commission  has  the 
requisite  authority  to  require  the 
transition  payment  from  AT&T  to 
Alascom. 

125.  The  obligation  to  provide  the 
intercarrier  transition  payment  rests 
with  AT&T.  AT&T  was  initially  required 
to  provide  rate  integrated  services  and 
to  serve  the  Alaska  interstate  market 
jointly  with  Alascom  in  connection  with 
the  Commission's  provision  of  satellite 
acquisition  and  operation  authority  to 
AT&T.  That  requirement  was  imposed 
solely  on  AT&T  prior  to  the  advent  of 
competition  in  the  interstate  MTS 
market.  However,  as  discussed  above, 
AT&T  and  Alascom  jointly  negotiated 
and  implemented  the  JSA  during  a 
period  when  competition  had  been 
authorized  and  had  begun  to  be 


implemented  for  the  interstate  MTS 
market  in  the  Lower  48.  Nevertheless, 
AT&T  did  not  object  to  its  responsibility 
for  this  obligation  when  it  was  initially 
imposed,  despite  the  existence  of,  and 
the  real  potential  for,  competitors  in  the 
maricet  in  light  of  competitive  policies 
that  were  then  being  adopted  by  the 
Commission.  While  objections  to  the 
continuation  of  the  JSA  were  raised  later 
by  AT&T,  they  did  not  go  to  the  sole 
service  responsibility  issue. 

126.  When  imposing  rate  integration 
responsibility  for  the  interstate  Alaska 
market  on  A'T&T,  the  Commission 
acknowledged  AT&T's  dominance  in 
the  interstate  MTS  market. le^  This 
classification  continues  today  In 
addition  to  preserving  universal  service, 
maintaining  revenue  requirement 
neutrality,  and  encouraging  economic 
efficiency,  the  transition  payment  is 
necessary  to  maintain  the  rate 
integration  goal  that  has  been  a  guiding 
policy  for  structuring  the  Alaska 
interstate  MTS  market  since  1972  and  is 
one  of  the  Joint  Board's  goals.  ie« 

127.  We  have  thus  concluded  that  the 
transition  payment,  and  phased 
reduction  in  AT&T's  required  use  of 
Alascom  facilities,  together  with  our 
recommendation  that  the  Commission 
maintain  the  current  frozen  allocator, 
will  maintain  our  goals  of  universal 
service  and  revenue  neutrality. 

ii.  Amount  of  payment.  128.  Rather 
than  an  ACR  mechanism  that  would 
involve  accelerated  depreciation,  we 
have  decided  to  recommend  that  a 
reduction  in  Alascom's  plant  balances 
be  funded  by  a  transition  payment  to 
Alascom  of  $150  million  in  two 
installments  ($75  million  on  March  1, 
1994;  and  $75  million  upon  termination 
of  the  JSA).  169  We  have  concluded  that 


'"flurai  Telephone  Coahtion  v  FCC.  83a  F  2d 
1307,  1314-15  (DC  Cil.  1988). 

>"W.  at  1318. 

>**At  present,  only  Alascom  provides  universal 
connectivity  throughout  the  State  of  Alaska. 


>»'  See,  eg.  In  the  Matter  of  Establishment  of 
Domestic  Commuwcations-Satellite  Facilities  by 
Non-Govemmentol  Entities.  Docket  No.  16495,  35 
FCC  2d  844.  paras.  5,  9  (1972) 

'"Without  an  acceptable  transition  payment 
mechanism  the  )oint  Board  would  l>e  unlikely  to 
recommend  terminaUon  of  the  ISA. 

'••This  recommendation  is  a  variation  on  the 
proposal  we  identified  in  the  Tentative 
Recommendation  that  recommended  reducing  net 
plant  t>alances  by  accelerating  depreciation  VVe 
now  achieve  the  same  end  result  by  simply 
crediting  the  plant  accounts  without  accelerating 
the  depreciation  rate.  We  have  reviewed  the 
comments  suggestuig  various  ways  to  construct  and 
target  an  appropriate  ACR  mechanism  Alascom's 
costs  are  primarily  a  combination  of  plant  costs  and 
operating  (i  e ,  non-plant  related)  expenses. 
Unquestionably,  Alascom  has  greater  control  over 
Its  operating  expenses  than  its  plant  costs  which  are 
largely  a  function  of  the  exjsUng  equipment  in 
service  [e.g.,  network  configuration,  switch  size). 
While  •  few  commenters  have  suggested  a  need  to 
consider  an  ACR  for  Alascom's  expenses,  no 
proposal,  with  the  excepUon  of  Alascom's  proposed 
TCP.  has  been  presented  for  our  consideration.  We 
are  reluctant  to  propose  a  cost  support  mechanism 
for  Alascom's  operating  expenses  for  several 


this  payment  will  mee<  the  goal  of 
revenue  requirement  neutrality. >7o 
Support  for  this  conclusion  is  contained 
in  the  data  underlying  the  intrastate 
revenue  requirement  increases  that  were 
predicted  and  filed  by  the  principal 
parties  to  this  proceeding. 

129.  Specifically,  we  note  that  in  thf 
Master  Agreement  filed  jointly  by  AliiT 
and  Alascom  in  January,  1992,  those 
parties  stated  that  the  phase-down  of  the 
frozen  factor  used  by  Alascom  to 
allocate  interexchange  circuit 
equipment  would  cause  an  increase  in 
intrastate  revenue  requirements  of 
approximately  $32  million.  Alascom 
stated  that  this  increase  was  caused  by 

a  drop  in  the  factor  from  its  current 
level  of  86%  interstate  to  the  level  of 
62%  interstate.  Thus,  a  factor  drop  of 
24%  produces  an  approximate  $32 
million  shift  or  $1,333,333  for  earh  1% 
change  in  the  allocator. 

130.  In  its  implementation  plan, 
Alascom  provided  a  "Case  A  Analysis 
that  estimated  the  financial  impact  of 
the  Tentative  Recommendation.  In  its- 
analysis,  Alast:om  factored  in  the  impact 
of  the  transition  mechanisms  outlined 
in  the  Tentative  Recommendation  Case 
A  showed  that  intrastate  revenue 
requirements  would  decrease  during  the 
early  years  due  to  the  $150  million  ACR 
payment  and  then  steadily  increase  in 
the  later  years  as  a  result  of  the 
decreases  in  the  allocation  factor  and  in 
AT&T  usage.  Alascom  shows  that  the 
largest  increase  in  intrastate  revenue 


reasons.  Alascom  has  conuol  over  a  subslanlidi 
portion  of  these  costs  and  may  reduce  them  at  its 
discretion,  it  is  not  know  what  operating  expenses, 
if  any,  might  truly  merit  support  under  the  new 
market  conditions:  and  any  subsidy  to  offset 
operating  expenses  would  have  no  lasting  effect  on 
costs  in  that  it  would  not  eliminate  costs,  but 
merely  change  who  pays  the  costs  during  the  period 
payments  are  made  Consequently,  we  do  not 
recommend  adoption  of  an  ACR  that  includes  as  a 
component  the  TCF  proposed  by  Alascom  or  anv 
similar  payment  mechanism  to  offset  operating 
expenses.  Furthermore,  absent  a  change  in  the  cost 
separations  factor  for  circuit  equipment,  there  are 
no  data  on  the  record  to  support  the  necessity  of 
an  operaUng  expense  subsidy  for  Alascom. 

"o  We  have  assumed  that  the  S150  million 
transition  payment  (to  be  paid  in  two  installments 
of  S75  million  each,  the  first  Installment  on  March 
1,  1994,  and  the  second  installment,  when  the  ]S.\ 
terminates,  on  September  1, 1995)  from  ATal  to 
Alascom  is  taxable  income  to  Alascom.  However, 
we  recocrunend  that  the  parties  lie  required  to  file, 
within  60  days  of  the  effective  date  of  the 
Commission's  order,  requests  with  the  United 
Slates  Internal  Revenue  Service  ("IRS")  and  with 
the  State  of  Alaska  for  expedited  rulings  on  whether 
the  transition  payment  is,  in  whole  or  in  part, 
taxable  income.  If  the  IRS  and/or  the  State  of  Alaska 
concludets)  that  the  transition  payment  is  not 
taxable  income  to  Alascom,  then  AT&T  may  request 
that  the  Commission  reduce  the  second  installment 
by  the  amount  of  the  tax  pav^nenlfs)  that  Alascom 
is  not  required  to  make.  If  reducUon  in  the  second 
installment  is  thus  warranted,  we  recommend  thai 
the  Commission  adjust  the  second  installment  lo 
reflect  the  results  of  the  requested  rulings. 
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re  ^Liirements  occurs  between  1996  and 
IS?  7.  approximately  $12  million, 

131.  We  have  examined  the 
di  erences  between  the  transition 
m  chanisms.  and  their  timing,  that  are 
cor  tained  in  the  Tentative 
Rf  ( ommendation  and  that  are  being 
re oOmmended  in  this  Final 
Rf  (iommended  Decision.  When  these 
di  erences  are  superimposed  on 
Ala  scorn's  Case  A  Analysis,  the 
in  :  -eased  intrastate  revenue 
reijiirements  predicted  by  Alascom  to 
st<  It  in  1997  will  largely  disappear 
gii  'n  a  $150  million  plant  reduction. 
Par  icularly  significant  is  the  change  in 
our  recommendation  regarding  the 
frc  ten  factor  As  shown  above,  the 
pr?i'iously  recommended  drop  of  11% 
HI  tne  interstate  allocation  factor  would 
haiw  produced  a  shift  to  intrastate  in  the 
orilpr  of  $14.7  million. '-^i  Under  our 
cuient  recommendation,  this  shift  will 
not  occur.  Further,  as  discussed  below, 
wt  bre  recommending  that  the  transition 
pa  .jment  be  applied  to  provide  a 
su  )(5tantial  reduction  of  the  COE 
su^iiching  investment  costs.  Together, 
these  actions  should  practically 
eli  -^inate  intrastate  cost  shifts  related  to 
investment.  The  anticipated  decreases 
in  "^T&T  usage  of  Alascom's  facilities 
vvi  1  have  very  little  impact  if  the 
majority  of  Alascom's  net  COE 
switching  investment  and  an  adequate 
aniount  of  plan  in  other  plant  accounts 
are  no  longer  on  the  books  to  be 
allocated  between  the  jurisdictions. 

!32.  We  also  considered  possible  cost 
fts  to  the  intrastate  jurisdiction 
urring  after  all  the  transition 
mechanisms  have  been  implemented. 
We  have  considered  the  materials  in  the 
recx)rd  and  have  adjusted  the  part  36 
Separations  Study  (base  case)  provided 
by  Alascom  in  response  to  Staff  Data 
Request  No.  6 1'z  to  reflect  forecasted 
growth  factors  taken  from  Alascom's 
Case  A  Analysis  i^s  and  the  transition 
mechanisms,  including  the  transition 
payments  recommended  in  this 
or^er.*''*  We  conclude  that  there  would 


'^'  This  figure  assumes  an  approximate  Si  3 
miHicn  increase  in  state  costs  per  1%  change  in 
alioc^ior 

>*-.Mascom  1993  Separations  Study.  Business  as 
Usual.  ROR.  14%.  ilosignated  '•1993  AKBAS93"  by 
.MdlGcm.  Soe  Response  to  Data  Request  6.  filed  July 
2J.  J993. 

I'PSee  Alascom's  Implementation  Plan  Response 
(Fuly7. 1993). 

'''The adjustraents  include;  (1)  the 
implementation  of  transition  mechanism  included 
herein  from  1994-1997;  (2)  two  separations  factor 
changes;  tandem  (reduced  from  59%  interstate  to 
25%  interstate)  and  dial  switching  (reduced  from 
88%  Interstate  to  25%  interstate)  to  reflect  the 
potential  loss  of  AT»T  usage  in  the  non-Bush  areas 
after  the  transition  period;  (3)  plant  reducUons.  net 
of  taxes,  to  reflect  the  transition  payment:  and  (4) 
lax  rates;  34%  federal  9.5%  state. 


be  no  intrastate  cost  shift  given  our 
transition  mechanisms  and  market 
recommendations. 

133.  In  summary,  we  conclude  that 
the  recommended  transition  payment  to 
reduce  .'Mascom's  investment  costs, 
coupled  with  the  retention  of  the  frozen 
factor  and  the  crediting  of  specific 
Alascom.  plant  accounts  for  redaction, 
should  achieve  the  goal  of  revenue 
requirement  neutrality. 

B.  Accounting  issues.  134.  We 
recommend  that  the  transition  payment 
be  applied  exclusively  to  offset  certain 
designated  plant  account  balances. '^s 
Section  220  of  the  Communications  Act 
gives  the  Commission  the  authority  to 
prescribe  the  manner  in  which  carriers 
may  keep  their  regulated  books  of 
account.  The  Commission  has  adopted 
accounting  rules  pursuant  to  Section 
220;  they  are  found  in  part  32  of  the 
Commission's  rules. i^e  Part  32  provides 
no  specific  accounting  instructions  for 
the  transition  payment  in  this  situation. 
Therefore,  the  Commission  should  be 
able  to  prescribe  the  proposed 
accounting  treatment  as  long  as  that 
treatment  is  consistent  v^rith  the  purpose 
of  the  payment.  The  purpose  of  the 
transition  payment  is  to  ameliorate  the 
effects  of  jurisdictional  shifts  and  ensure 
tliat  the  Commission's  universal  service 
mandate  is  not  undermined  by 
termination  of  the  JSA. 

135.  Accordingly,  we  recommend  that 
the  $150  million  transition  payment  be 
made  in  two  installments  ($75  miUion 
on  March  1.  1994  and  $75  million  when 
the  JSA  terminates)  and  be  applied  to 
reduce  the  book  cost  of  depreciable 
Alascom  assets.  The  payment  should 
not  be  applied  to  non-depreciable  assets 
such  as  "Land"  (Account  2111)  nor  to 
amortizable  assets  such  as  "Capital 
Leases"  (Account  2681). 1^7  The. 
application  of  the  transition  payment  to 
the  remaining  depreciable  assets  only, 
recognizes  that  future,  as  well  as 
current,  Alascom  customers  (including 
AT&T)  should  benefit  ft-om  the 
transition  payments. 

136.  We  further  recommend  that  the 
payment  amoimt  be  assigned  to  specific 
depreciable  assets  accounts  in 
accordance  with  the  following 
guidelines.  Of  particular  concern  is  the 
potential  increase  in  intrastate  costs 
caused  by  a  change  in  the  jurisdictional 


>'>The  transition  payment  is  to  be  applied  to 
plant  balances  prior  to  the  separation  process 

i''47CFR32.1ef$e<}. 

"'  We  also  recommend  that  the  balance  in  "Deep 
Sea  Cable"  (Account  2425)  not  be  reduced.  We 
agree  with  AT&T  that  this  account  should  not  be 
reduced,  principally  because  it  is  highly  unlikely 
that  the  wholly  interstate  usage  of  this  facility  will 
change  under  the  new  maricet  structure.  Thus,  the 
Alaska  Spur  is  not  expected  to  be  the  cause  of  any 
intrastate  cost  shifts. 


allocation  of  switching  investment  that 
could  result  from  decreased  AT4T  usage 
of  Alascom's  switches  under  the  new 
market  structure.  Therefore,  we 
recommend  that  "Central  Office 
Switching"  (Account  2210)  be 
designated  first  for  reduction  and  by  an 
amount  necessary  to  produce  little  or  no 
increase  in  intrastate  revenue 
requirements  as  a  consequence  of 
AT&T's  decreased  switching  usage.  The 
remaining  depreciable  accounts  should 
be  reduced  proportionately  based  on 
their  relationship  to  the  total  net 
investment  in  depreciable  assets 
(excluding  the  Alaska  Spur). '78  it  is  our 
conclusion,  based  on  adjustments  to 
Alascom's  Part  36  Separations  Study, 
that  allocation  of  the  $150  million  in 
this  manner  will  ensure  that  our 
revenue  requirement  neutrality  goal  is 
met.  This  allocation  will  also  mitigate 
incentives  for  making  more  selective 
distribution  of  the  transition  payment  in 
response  to  competitive  pressures  with 
resulting  undesirable  effects  on  our 
revenue  requirement  neutrality 
objective. 

137.  In  order  to  ensure  proper 
assignment  of  the  transition  payment  to 
depreciable  asset  accounts,  we 
recommend  that  Alascom  be  required  to 
file  with  the  Commission  a  detailed 
proposal  for  its  treatment  of  the 
transition  payment.  We  further 
recommend  that  the  Commission  review 
Alascom's  then  current  end-of-year 
balances  (by  account)  for  gross 
investment,  depreciation  reserve,  and 
net  investment  to  verify  that  the  $150 
million  transition  payment  (to  be  paid 
in  two  installments  of  $75  million  each) 
is  applied  in  accordance  with  this 
decision. 

c.  AT&T's  use  of  Alascom  facilities. 
138.  The  Tentative  Recommendation 
proposed  that  AT&T's  obligation  to  use 
Alascom  facilities  be  phased-out  by 
reducing  the  percentage  of  traffic  that 
AT&T  must  place  on  the  Alascom 
system  over  four  years  in  four  equal 
increments  or  on  a  schedule  proposed 
by  the  parties  and  accepted  by  the 
Commission.  Those  filing  comments 
primarily  addressed  the  timing  of 
AT&T's  obligation  and  not  the 
methodology  proposed  under  the 
Tentative  Recommendation. 

139.  We  have  reconsidered  our 
previous  approach  on  this  matter  and 
recommend  that  AT&T  be  required  to 
buy  a  fixed  dollar  amount  of  service 
from  Alascom  as  opposed  to  a  specific 
minutes  requirement.  Our  review 


1  's  No  plant  account  should  be  credited  with  an 
amount  greater  than  the  net  balance  in  that  plant 
account  to  prevent  the  new  net  balance  in  the 
account  from  falling  below  zero. 
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concluded  that  it  would  be 
administratively  impracticable  to 
identify  specifically  whether  the 
minutes  standard  should  apply  to 
transport  minutes,  switched  minutes  or 
both.  Furthermore,  employing  a  dollars 
standard  would  siinpUfy  the  process, 
would  protect  against  rapid  losses  in 
interstate  revenue  8tr*)ams  to  Alasccnn, 
thus  further  buffering  the  effects  of  the 
loss  in  ATiT's  traffic,  and  would  allow 
AT4T  greater  Dexihility  m  deciding 
how  to  meet  its  purchase  obligations  in 
a  manner  best  suited  to  its  future 
construction  plans.  Consequently,  we 
now  recommtnd  thai  AT&T  be  required 
to  purchase  a  set  level  of  dollars  of 
service  from  Alascom  during  this  phase 
of  the  transition  panod.^^s 

140.  The  purt:nase  level  for  the  phase 
down  rtlatetl  to  inteiMa'e  MIS 
Common  Canier  Servi-:-ws  wou  Id  be 
computed  based  on  a  declining 
percentage  over  the  transition  period 
applied  to  a  basehne  rev9i:u«  amount. 
The  ba.s8hne  would  be  calcuJs'tjd  as  a 
function  of  the  demand  for  transport 
and  sv«tching  minutes  for  the  last  12 
months  that  the  JSA  was  in  effect 
multiplied  by  the  new  tajiff  rates  for 
Alascom's  Common  Carrier  Ser\ice8.*»o 
The  required  level  (porcentagu)  would 
be  reduced  in  increments  every  six 
months  over  the  transition  period  until 
it  reaches  2ero  at  the  end  of  the 
period."! 

141.  We  continue  to  recommend  that 
AT&T  and  Alascom  be  allowed  to 
propose  Jointly  an  alternative  method 
for  calculating  AT&T's  service 
obUgation  to  use  Alascom's  Common 
Carrier  Services  on  a  declining  scale  for 
the  second  portion  of  our  recommended 
transition  period.  If  no  joint  alternative 
is  forthcoming,  our  recommended 
method  should  be  adopted. 

C.  Alascom  Common  Carrier  Services 
Tariff 

142.  As  previously  discussed,  it  is  our 
recommendation  that  the  ultimate  rate 
structure  for  Alascom's  Common  Carrier 
Services  would  be  a  tariff  with  two 
geographic  rate  zones  based  on  the 


I  TV  In  ordflT  to  achiave  out  ob)«ctivM,  thit  doIUi 
commitmect  miut  be  aMoc>«t»d  oohr  with  Mrvic«s 
ciurecily  prmided  to  AThT  by  Alascom  under  ibe 
JSA.  For  example,  ATAT  will  not  be  able  to  meat 
ita  dollar  comniltisent  l)5r  pun^astng  Istrastiite 
services  from  Alascom. 

>*o71ieM  new  tsnfb,  as  noted  alsewhere  in  this 
order,  would  reflect  Alascom's  reduced  costs  after 
applicattoi2  of  the  transition  payrEsnt  ukstaUmenls. 

"•■»  The  percentage  of  baseltce  revAiuea  to  \)o  used 
for  each  six  month  period  is  as  follows;  90%  during 
the  first  period;  80%  during  the  second  period;  65% 
during  the  third  period;  45%  during  the  fourth 
period,  and  20%  during  the  Uut  period.  Tbase 
percentage*  will  ensure  a  controUad  reduction  to 
AT&Ts  purchase  obligation  that  protects  the  public 
interest. 


respective  costs  of  its  facilities 
monopoly  and  competitive 
operations.  i»2  In  order  to  achieve  this 
new  rate  structure,  a  number  of 
transitional  steps  must  be  taken.  First. 
Alascom  would  be  required  to  file  a 
detailed  CAP  that  explains  how  costs 
would  be  allocated  between  these  two 
geographic  rate  zones.  After  the  CAP  has 
been  approved  or  modified  by  the 
Commission,  Alascom  would  apportion 
its  costs  to  the  two  categories  according 
to  the  CAP  and  then  assign  the  costs 
within  each  category  to  major  sen/ice 
subsets  [e.g.,  switching,  trajisport). 
Alascom's  cost  of  service  data  and  the 
data  supporting  the  CAP  would  be 
reviewed  and  would  be  subject  to  an 
independent  audit. 

143.  Once  costs  were  properly 
deHned,  Alascom  would  estimate  its 
demand  for  services  and  develop  rates 
for  inclusion  in  its  Common  Carrier 
Services  tariff.  The  tariff  would  then  be 
evaluated  under  the  Commission's 
standard  tariff  review  process.  It  is 
recommended  that  Alascom  hs  directed 
to  file  that  tariff  as  soon  as  possible, 
with  an  effective  date  of  September  1. 
1995,  since  a  lawful  tariff  must  be  on 
file  prior  to  the  termination  of  the  JSA. 
The  Common  Carrier  Services  tariff 
would  be  effective  upon,  and  coincident 
with,  the  date  of  termination  of  the  jSA. 
It  is  further  recommended  that  the  tariff 
be  refiled  annually  for  the  first  few  years 
with  the  Commission  later  determining 
if  less  frequent  tariff  filings  would  be 
appropriate. 

VI.  Miscellaneous 

A.  Tariffs.  Leases,  and  Contracts  . 

144.  The  Tentative  Recommendation 
suggested  that  Alascom  be  required  to 
file  iiiterstate  tariffs  for  its  Ml  S  and 
Common  Carrier  Services.  Also,  any 
contracts  or  leases  for  Alascom  or  AT&T 
services  would  be  filed  for  review  with 
the  Commission. 

145.  There  were  no  comments 
opposing  the  recommendations  that 
AJascom's  MTS  and  Common  Carrier 
Services  be  tariffed  or  that  contracts  or 
leases  for  Alascom  or  AT&T  services  be 
filed  with  the  Commission  for  review. 
AT&T  supported  the  tariffing 
requirement  for  Alascom;  »m  and 
Alascom,  as  a  common  carrier,  is 
required  by  the  Communicarions  Act  to 
file  tariffs.iM 


146.  In  addition,  we  believe  it  is 
necessary  that,  if  contracts  or  leases 
between  Alascom  and  AT&T  for  services 
are  authorized  by  the  Commission,  they 
be  filed  for  Commission  review  to 
assure  that  the  market  transition  fulfills 
the  Joint  Board's  goals  of  fostering 
economic  efficiency  and  competition 
and  that  service  is  provided  in  a  just 
and  reasonable  manner.ies 

B.  Alaska  Spur 

147.  In  the  Tentative 
Recommendation,  we  proposed  that 
Alascom  must  file  with  the  Commission 
for  its  review  all  contracts  and 
agreements  for  interstate  service  on  the 
Alaska  Spur,  including  any  technical 
standards  that  may  be  incident  thereto 

148.  In  its  Implementation  Plan 
Alascom  stated  that  it  would  like  to 
engage  in  market  pricing  for  the  Alaska 
Spur.180  GCI  expressed  concern  about 
Alascom's  intention  and  stated  that, 
since  Alascom  controlled  this  essential 
facility,  it  must  not  be  permitted  to 
engage  in  extortionate  pricing,  is?  AT&T 
supported  cost-based  pricing  for  the 
Alaska  Spur  and  also  reqiiested  that  the 
rates  be  tariffed,  or  offered  on  a  non- 
discriminatory contract  basis,  until  an 
alternative,  competitive  fiber  optic 
facility  linking  Alaska  and  the  Lower  48 
becomes  available.ioa 

149.  The  comments  generally  support 
the  requirement  that  the  terms  and 
conditions  offered  by  Alascom  for  use  of 
the  Alaska  Spur  must  be  public  and 
non-discriminatory.  Whrther  Alascom 
uses  a  tariff  or  files  various  contracts 
with  the  Comitaission,  this  requirement 
must  be  met.  Regarding  the  pricing  for 
the  use  of  the  Alaska  Spur,  the  Joint 
Board  recommends  that  Alascom  must 
comply  with  relevant  cost-of-service 
principles.  Since  the  contracts,  leases, 
or  tariffs  governing  use  of  the  Alaska 
Spur  will  be  submitted  for  Commission 
review,  the  Joint  Board  concludes  that 
pricing  issues  can  be  considered  further 
at  that  time  as  necessary. 

C.  Monitoring 

150.  In  the  Tentative 
Recommendation  we  stated  that 
progress  in  achieving  the  proposed 
market  structiire  should  be  monitored 
by  the  Commission,  using  information 
obtained  from  existing  sources.  No  party 
suggested  any  significant  refinement  in 
the  level  of  monitoring  that  was 
recommended,  and  we  continue  to 


>*2  Use  of  the  geographic  rate  loikas  shculd  not  be 
interpreted  as  placing  restrictions  on  the  rate  design 
within  each  zonal 

>*a  ATliT  CommeDU  (June  28, 1993)  at  29. 

»*47  U.S.C  203.  Theae  new  tarlfb,  as  notad 
elsewhere  in  this  Final  Recommended  Dedsioa, 
would  reflect  Alascom's  r«duced  costs  after 
application  of  the  transition  paymeol  installmants. 


'••The  terms,  rates,  and  coB'Jiiions  of  any 
contract  between  ATkT  and  Ala.«cam  must  be 
available  to  all  similarly  situated  rustoaiers. 

•••Alascom  Implementation  Plan  Qune  7, 1993) 
at  24. 

>*'Ga  Commanu  (June  28, 1993]  at  7. 
>••  AT*T  Comments  (June  28, 1903)  at  29 
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believe  that  this  facet  of  the  Tentative 
Recommendation  is  adequate.  We 
further  conclude  that  the  changes  to  our 
mitial  maricet  structure  proposal 
recommendation  in  this  order  do  not 
rise  to  a  level  that  requires  modification 
to  our  monitoring  mechanism. 
Consequently,  we  recommend  that  the 
Commission  monitor  the  progress  made 
m  achieving  the  market  structure 
proposed  in  this  order  by  employing 
existing  infoi-mation  sources. 

D.  Procedural  Issues 

1^1.  Alascom  has  presented  several 
challenges  to  how  the  Joint  Board 
conducted  this  proceeding.  First,  it 
disputes  the  classification  of  this  Docket 
as  a  nonrestricted  rulemaking 
proceeding  for  the  purpose  of  the 
Commission's  ex  parte  rules. iss  Related 
to  this  claim  is  Alascom's  second 
contention  that  the  Joint  Board  has  not 
complied  with  the  Commission's  ex 
parte  rules  applicable  to  nonrestricted 
rulemakings.  190  Third,  Alascom  claims 
that  the  Joint  Board  has  failed  to  comply 
with  the  open  meeting  requirements  of 
the  Government  in  the  Sunshine  Act 
("Sunshine  Act").i9i  Finally.  Alascom 
alleges  that  the  Commission  violated  its 
rules  by  failing  to  provide  written  notice 
to  the  parties  of  a  public  Alaska  Joint 
Board  hearing  held  in  Anchorage  on 
July  1. 1993.  or  Federal  Register  notice 
prior  to  that  day.i»2  As  the  discussion 
of  each  claim  below  indicates,  none  of 
these  contentions  has  any  merit. 

1.  Classification  of  CC  Docket  No.  83- 
1376  as  a  Nonrestricted  Rulemaking 

152.  Alascom  asserts  that  the 
Commission  did  not  comply  with 
Section  410  of  the  Communications  Act 
and  with  various  provisions  of  the 
Administrative  Procedure  Act  ["APA") 
when  it  established  the  Alaska  Joint 
Board  proceeding  as  an  informal  notice 
and  comment  rulemaking  subject  to 
non-restricted  "permit  but  disclose"  ex 
parte  rules.  Section  410(a)  provides  that 
a  joint  board  established  pursuant  to 
that  section  has  "all  the  jurisdiction  and 
powers  conferred  by  law  upon  an 
examiner  provided  for  in  section  3105 
of  Title  5  [i.e.,  an  administrative  law 
judge  ("ALJ**)j.  and  shall  be  subject  to 
the  same  duties  and  obligations."  47 


>•»  Alascom  Comments  (July  12. 1993)  at  56-59). 

'<»  See.  e.g..  PTI  Letter  of  November  10. 1992 
addressed  to  the  State  loint  Board  Gsmmissloners; 
Alascom  Request  for  Supplementation  of  Record 
Uune  1$,  1993):  Alascom  Comments  (July  12. 1993) 
at  59-61. 

<•<  PTI  Letter  of  November  10, 1992  addressed  to 
the  State  Joint  Board  Commissioners;  Alascom 
Comments  Ouly  12.  1993)  at  59-62). 

1*2  Alascom  Request  for  Supplementation  of 
Record  Uune  15. 1993):  Alascom  Comments  Quly 
12. 1993)  at  61. 


use.  410(a).  Likewise,  section  410(c), 
under  which  the  Alaska  Joint  Board  was 
established.193  provides  that  a  joint 
board  created  under  that  section  "shall 
possess  the  same  jurisdiction,  power, 
duties,  and  obligations  as  a  joint  board 
established  under  [section  410(a)]."  47 
U.S.C.  410(c).  Alascom  argues  that  these 
provisions  require  the  Alaska  Joint 
Board  to  follow  the  same  APA 
prohibitions  on  ex  parte  presentations 
that  apply  to  formal  rulemakings  and 
adjudications  conducted  by  ALJs. 
153.  Alascom's  argument  is  not 
supported  by  the  language  of  either 
Section  410  or  any  other  law.  including 
the  APA.  Section  410  itself  does  not 
prohibit  ex  parte  presentations  but 
merely  states  that  joint  boards  have  the 
same  powers,  duties,  and  obligations  as 
ALJs.  Although  ALJs  are  subject  to  the 
APA.  nowhere  in  the  APA  is  there  a 
duty  or  obhgation  imposed  on  an  ALJ 
not  to  receive  ex  parte  presentations 
under  any  circumstance.  Rather,  the 
APA  ex  parte  prohibitions,  5  U.S.C. 
557(d)(1).  apply  only  in  those 
proceedings  "required  by  statute  to  be 
determined  on  the  record  after 
opportunity  for  an  agency  hearing 
*  •  ••■  5  U.S.C.  553(c).  554(a).  The 
Supreme  Court  has  strictly  applied  the 
requirement  that  this  language  (i.e.,  "on 
the  record  after  opportunity  for  an 
agency  hearing")  be  present  in  the 
statute  under  examination  to  trigger  the 
hearing  provisions  of  the  APA.  See  U.S. 
V.  Florida  East  Coast  Railway  Co.,  410 
U.S.  224.  234-38  (1973);  see  also  AT&T 
V.  FCC.  572  F.2d  17.  22  {2d  Cir.)  cert, 
denied.  439  U.S.  875  (1978).  Section  410 
of  the  Communications  Act  does  not 
contain  this  required  "on  the  record" 
language,  or  anything  remotely 
resembling  it.  In  addition,  Section 
410(a)  expressly  provides  that 
proceedings  conducted  under  that 
section  shall  be  conducted  "in  such 
manner  as  the  Commission  shall  •  *  * 
prescribe."  im  It  is  thus  apparent  that 
the  Section  410(a)  language  concerning 
"duties  and  obligations"  of  joint  boards 
was  not  intended  to  dictate  the 
procedural  requirements  of  joint  board 
proceedings. 


>"  Integration  of  Rates  and  Services  for  the 
Provision  of  Comniunications  by  authorized- 
Common  Corners  between  the  Contiguous  States 
and  AJoska,  Hawaii,  Puerto  Rico  and  the  Virgin 
Islands.  CC  Docket  No.  83-1376.  Notice  of  Proposed 
Rulemaking.  FCC  85-520.  paras.  2,  25  (released 
Sept.  27.  1985).  50  Fed.  Reg.  41714  (1985).  The 
order  establishing  the  Alaska  Joint  Board  stated  that 
the  proceeding  would  be  subject  to  turn-restricted 
ex  parte  procedure*.  It  is  unclear  why  Alascom 
waited  eight  years  to  object  to  this  decision. 

iM  In  this  regard,  the  Commission's  rules  provide 
that  Joint  Board  proceedings  are  generally  subject 
to  non-restricted  ex  porfe  procedures.  47  CFR 
1.1206(b)(10). 


154.  Moreover,  as  discussed  below, 
the  legislative  history  of  Section  410 
confirms  that  Congress  did  not  intend 
the  language  quoted  by  Alascom  to 
require  "on  the  record"  joint  board 
hearings  with  the  associated  ex  parte 
prohibitions.  Rather,  the  legislative 
history  indicates  that  the  references  to 
ALJs  in  Section  410  were  intended 
simply  to  limit  the  joint  board's 
authority  to  the  issuance  of 
"recommended"  decisions  and  thereby 
to  protect  the  authority  of  the 
Commission  to  issue  a  final  decision. 

155.  By  way  of  background,  in  its 
original  form  prior  to  1952.  section 
410(a)  provided  that  joint  boards  "shall 
be  vested  with  the  same  powers  and  be 
subject  to  the  same  duties  and  liabilities 
'as  in  the  case  of  a  member  of  the 
Commission  when  designated  by  the 
Commission  to  hold  a  hearing  (under 
section  409).' "  See  H.R.  Rep.  No.  1750, 
82d  Cong.,  2d  Sess..  reprinted  in  1952 
U.S.  Code  Cong.  &  Ad.  News  2234, 
2255.  In  1952,  however.  Congress 
amended  section  409  and  abolished  the 
former  procedure  whereby  single 
commissioners  could  preside  over  cases 
designated  for  hearing.  In  an  attempt  to 
conform  section  410(a)  to  the  new 
requirements  of  section  409,  Congress 
concurrently  amended  section  410(a)  to 
provide  that  joint  boards  "shall  have  all 
the  jurisdiction  and  powers  conferred 
by  law  upon  the  Commission,  and  shall 
be  subject  to  the  same  duties  and 
obligations."  See  id.  (emphasis  added). 

156.  From  the  Commission's 
perspective,  this  delegation  of  authority 
proved  "undesirably  broad"  and  the 
Chairman  of  the  FCC  advised  Congress 
in  1955  that  "it  does  not  seem  likely 
that  the  Commission  would  ever  find  it 
desirable  (under  the  language  of  the 
1952  amendment)  to  refer  any  matter  to 
a  joint  board."  See  H.R.  Rep.  No.  2540, 
94th  Cong.,  2d  Sess..  reprinted  in  1956 
U.S.  Code  Cong.  &  Ad.  News  4134. 
4139.  The  Chairman  requested  that 
Congress  change  the  statutory  language 
to  give  joint  boards  the  same 
jurisdiction  that  is  conferred  on  a 
hearing  examiner,  which  "would  be 
more  nearly  what  Congress  must  have 
intended  and  would  make  the  section 
more  usable  to  the  Commission  in  the 
administration  of  the  act."  Congress 
granted  this  request  and  in  1956 
amended  section  410(a)  to  give  joint 
boards  "the  same  power  as  is  now 
conferred  on  hearing  examiners,  thus 
giving  the  full  Commission  an 
opportunity  to  act  before  a  final 
determination  is  made  in  a  particular 
case  referred  to  a  joint  board."  Id.  at 
4134  (emphasis  added).  The  legislative 
history  thus  indicates  that  Congress 
amended  section  410(a)  of  the  statute  to 
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make  clear  that  ■  )oint  board  cannot  take 
final  action  and  that  it  acts  essentially 
in  an  advisory  capacity  to  assist  the 
Commission. 

157.  This  interpretation  also  is 
supported  by  the  express  language  of 
Section  410(c),  added  by  Congress  in 
1971,  providing  for  mandatory  referral 
to  a  joint  board  concerning  matters 
pertaining  to  jurisdictional  separations 
and  discrbtionary  referral  for  any  other 
matter  relating  to  common  carrier 
communications  of  joint  federal-state 
concern.  As  noted  above,  section  410(c) 
provides  that  joint  boards  established 
under  that  section  "shall  possess  the 
same  jurisdiction,  powers,  duties,  and 
obligations  as  a  (section  410(a)  joint 
board),  and  shall  prepare  a 
recommended  decision  for  prompt 
review  and  action  by  the  Commission. " 
47  U.S.C.  410(c)  (emphasis  added).  See 
also  S.  Rep.  No.  362,  92d  Cong..  1st 
Sess..  reprinted  in  1971  U.S.  Code  Cong. 
&  Ad.  News.  1511, 1514  ("As  in  section 
410(a)  of  the  act,  the  proposed  section 
410(c)  would  provide  that  the  joint 
board's  decision  is  the  equivalent  of  an 
examiner's  opinion  in  that  it  would 
prepaie  a  recommended  decision  for 
prompt  review  and  action  by  the 
Commission.").  Again,  the  emphasis  is 
on  precluding  a  joint  board's  aoiUty  to 
take  final  action,  rather  than  mandating 
formal  adjudicative  procedures, 

158.  Further,  nownere  in  the 
legislative  history  is  there  any 
indication,  either  expressed  or  imphed, 
that  Congress  intended  to  mandate  that 
joint  boards  conduct  formal  proceedings 
subject  to  restricted  ex  parte  procedures. 
To  the  contrary,  the  legislative  history  to 
the  enactment  of  section  410(c) 
evidences  a  congressional 
understanding  that  joint  board 
proceedings  would  be  conducted  as 
informal,  notice  and  comment 
rulemaking  proceedings,  not  as  APA  on- 
the-record  proceedings.  After  referring 
to  a  previous  FCC  federal-state  join* 
board  conducted  as  an  informal 
rulemaking,  the  Senate  Report  indicated 
that  the  1971  amendments  "would  make 
mandatory  the  procedures  voluntarily 
followed  in  the  prior  Joint  board 
proceeding."  Id.  at  1514.  The  legislative 
history  then  explicitly  indicated  that 
joint  board  referrals  under  section 
410(c)  would  follow  "once  the 
Commission  institutes  a  notice  of 
proposed  rulemaking  proceeding 

•  •   *."  Id.  at  1515.  Consistent  with  this 
approach,  the  Commission  generally 
treats  joint  bocu^  proceedings  as 
informal  notice  and  comment 
rulamakings.  See  47  CFR  1.1206(b)(10) 
(1992);  Amendment  of  Subpart  H,  Part 
1  of  the  Commission's  Rules  and 
Regulations  Concerning  Ex  Parte 


Communications  and  Presentations  in 
Commission  Proceedings.  2  FCC  Red 
6053.  pars.  17  (1987)  (52  PR  37458. 
October  7. 1987)  ( 'Joint  Board 
proceedings  ordinarily  are  in  the  nature 
of  rulemakings  and  therefore  follow 
generally  the  non-restricted  ex  parte 
rules."). 

159.  It  is  thus  abundantly  clear  that 
section  410  of  the  Communications  Act 
and  the  APA  do  not  require  use  of 
restricted  ex  parte  procedures  for  joint 
board  proceedings.  Moreover,  this 
proceeding  is  not  one  that  would 
require  a  formal,  evidentiary  hearing 
with  restricted  ex  parte  procedures  as  a 
matter  of  "basic  fairness."  See 
Sangamon  Valley  Television  Corp.  v. 
USA.  269  F.2d  221,  224  (DC  Cir.  1959). 
While  Alascom  asserts  that  the 
proceeding  implicates  "conflicting 
private  claims  to  a  valuable  privilege," 
id.,  this  is  not  the  case.  Rather,  the 
proceeding  involves  a  determination  of 
the  future  market  structure  for  Alaska 
telecommunications  in  which  multiple 
competitors  will  be  free  to  enter  and  exit 
the  markei.  In  maldng  its 
recommendations  to  the  Commission, 
the  Joint  Board  must  balance  various 
pohcy  considerations  that  affect 
numerous  parties  in  the  interstate 
market.  Even  though  the 
recommendations  include  termination 
of  the  JSA  and  a  transitional  payment, 
which  is  necessary  to  accomplish 
certain  policy  goals,  the  proceeding 
cannot  be  characterized  as  involving 
competing  claims  to  a  valuable 
privilege.*" 

160.  In  sum.  the  Joint  Board's  use  of 
informal  notice  and  comment 
rulemaking  procedures  is  fully  in  accord 
with  the  law. 

2.  Compliance  with  Ex  Parte  Procediu-es 

(a)  November  J  992  meetings.    161. 
Alascom  claims  that  various  meetings 
among  the  Joint  Board  State 
Commissioners  and  individual  parties 
held  in  November  of  1992  would  violate 
the  FCC's  ex  parte  rules  unless  each  ex 
parte  meeting  was  memorialized  in  the 
record  and  public  comment  could  be 
made  on  each  such  record. i9«  A  similar 
issue  was  raised  in  Alascom's  June  15. 


>•>  bi  addition.  subs«quanl  to  Sangamon  Valley. 
th«  SupraoM  Court  adraonlshed  the  courts  not  to 
fore*  an  ag«ncy  to  provide  proceduraa  more 
demaoding  than  those  requirad  by  statute  or  the 
ConstitulioB  absent  "extremely  cosipelling 
circumstancas."  Vumont  YankM  Nucl»ar  Pow»r 
Corp  y.  NHDC.  435  U.S.  8H.  543  (1978).  Such 
circunstancaa  do  not  axial  hare. 

>M  PTI  Letter  of  ^4ovember  10, 1093  signed  by 
Alan  Y.  NaAalin  addressed  to  the  Joint  Board  State 
ConuBissiaoers.  See  also  AlaKom  Comments  (hily 
12,  1993)  at  62. 


1993,  Request  for  Supplementation  of 
Record. 

162.  Alascom's  arguments  are  without 
merit  because  the  Joint  Board  State 
Commissioners  and  Staff  complied  with 
the  Commission's  ex  porte  procedures. 
Section  1.1206  of  the  Commission's 
rules  prescribe  requirements  that  govern 
ex  parte  contacts.  Oral  ex  parte  contacts 
are  permissible,  provided  that  any  data 
or  arguments  not  already  in  tiie  record 
are  submitted  in  writing  for  the  record. 
The  public  record  estabUshes  that  the  ex 
parte  rules  were  followed  in  the 
conduct  of  the  November,  1992 
meetings  at  issue.  Three  of  the  four  State 
Joint  Board  Commissioners  and  various 
State  Staff  collectively  conducted 
separate  meetings  with  representatives 
of  Alascom,  AT&T,  GQ  and  the  State  of 
Alaska.  At  the  commencement  of  each 
meeting,  the  Joint  Board  members 
reminded  each  party  of  its 
responsibilities  under  the  rules  to 
submit  a  summary  of  the  discussion  for 
the  record.  The  public  record  reveals 
that  each  party  complied  in  fact  with 
the  rules  and  submitted  a  summary. »9' 

(b)  Owrland  Consulting,  Inc's. 
participation  and  compliance  with  the 
Ex  Parte  rules.    153.  In  its  July  12, 
1993,  Comments  on  the  Tentative 
Recommendation,  Alascom  argues  that  a 
private  presentation  by  Overland  to  the 
State  Commission  Members  and  Staff  of 
the  Joint  Board  at  the  Seattle  meeting  in 
July  1992  constitutes  an  ex  parte  rule 
violation.  Alascom  stated  its  belief  that 
Overland  was  hired  by  the  State  of 
Alaska,  a  party  to  the  proceedings. 
Alascom  alleges  that  neither  the  fact  nor 
substance  of  this  meeting  is  reflected  In 
the  record,  as  required  by  the 
Commission's  rules.  Alascom  also 
asserts  that  the  Memorandum  of 
Principles  reflecting  the  State  Members' 
views,  issued  after  the  Seattle  meeting, 
indicates  that  Overland's  report 
influenced  the  State  Members.'s" 

164.  Alascom's  argument  rests  on  its 
belief  that  Overland  is  working  for  the 
State  of  Alaska.  However,  this 
fundamental  assumption  is  incorrect.  A 
review  of  Attachment  10,  the  Request 
for  Proposal  governing  Overland's 
contractual  responsibilities,  reveals  the 
following: 


>»?  Suta  of  Alaska  CJt  Parte  Meeting  Report  of 
November  IB.  1992  (N(>*eBibar  23,  1992);  ATAT 
Report  of  Ex  Part*  Meeliiig  of  November  \t>.  1992 
(Novenibar  18. 1992);  Alascom  Ex  Parte  Report  of 
November  IS.  1993  (Novetiber  20.  1993),  CO  Ex 
Porta  Beport  CC  Docket  aj-1376,  of  Novaaaber  16, 
199Q  [November  17. 1993). 

<••  Alascon  axprsMad  similar  coacera  is  a  Wller 
addressed  to  Lorainne  Kenyon,  dated  July  14,  1993, 
which  was  sent  in  response  to  her  lettv  of  July  8, 
1993,  which  transmitted  additional  data  requests 
related  to  Alascom's  June  7, 1993  Ifflplementatk>n 
Plan. 
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1.  The  contract  solicitation  was  issued 
by  the  APUC,  which  is  a  division  of  the 
Department  of  Commerce  and  Economic 
E)eve!opment.  RFP,  p.  5.  na  1. 

2.  The  purpose  of  the  contract  was  for 
"Isjenices  of  a  contractor  to  aid  the 
APUC  in  its  investigaticm  of  the 
interstate  issues  associated  with  the 
Master  Agreement  •  •  •  and  Itjhe 
contractor  shall  analyze  and  meJies 
recommendations  concerning  *  "  * 
issues  before  the  CC  Docket  No.  83- 
1376  Joint  Board."  W, 

3.  The  issuing  office  of  the  RFP  is  the 
APUC.  RFP  at  6. 

4.  The  scope  of  work  required  under 
the  contrict  was  anticipated  to  be 
."aipplementary  to  staff  analysis: 

"Betvveen  now  and  the  time  that  a 
oontract  is  signed.  Staff  will  be  initiating 
its  investigation  and  may  well  complete 
saigments  of  the  Scope  of  Work 
i ;  Bntified  in  this  RFP.  As  a 
c  c  nsequence,  depending  upon  when  a 
c  c  ntract  is  reached,  portions  of  the 
c :  nsultant's  Scope  of  Work  may  no 
I )  iger  be  necessary  or  may  be  reduced 
\b  reviewing  or  enhancing  Staff's  work." 
RFPat24.no.  2t.i99 

165.  Based  on  these  proxisions  of  the 
RFP,  it  is  clear  that  Overland  is  working 
to  assist  Commissioner  Knowles  in  her 
capacity  as  a  member  of  this  Joint 
Board,  not  for  the  State  of  Alaska.  While 
obviously  the  APUC  is  part  of  the  State 
of  Alaska,  there  is  a  rery  significant 
djistribution  between  the  APUC's 
ptolicipat  Ml  on  the  Joint  Board  and  the 
State's  participation  as  a  party  before 
the  Joint  Board.  If  the  Slate  of  Alaska's 
and  the  APUC's  interests  were  one  and 
the  same,  there  would  be  no  reason  for 
the  Stale  of  Alaska  (o  submit  pleadings 
before  the  Joint  Board  since  a  member 
*the  APUC  iConimissioner  Knowles) 
on  the  Joint_BoaTd.  While 
missioner  Knowles  does  not 

cially  represent  the  view  of  the 

VC  on  the  Joint  Board,  it  is 
ificant  to  note  that,  other  tha.-.'  two 

ers  from  its  Chairman,  the  APVC  has 
not  filed  pleadings  in  the  Joint  Board 
priceeding  other  than  the  initial 
P^ition  for  Rulemsking  that  formed  tlie 
b^sis  for  the  FCC's  initiation  of  a  Notice 


of  hiquiry  regarding  Ajjska  market 
issues.  See  Notic;?  of  Lnquiry,  CC  Docket 
83-1376.  96  FCC  2d  567  IJanuary  4, 
*).  Also  significant  is  the  fact  that 
initial  Petition  was  iiied  by  both  the 
te  of  Alaska  and  the  API 'C.  which 
rly  shows  that  these  entities  view 
nselves  separately. 
;  66.  Additionally,  Overland's  work 
hM  bf»en  supervised  by  Commissioner 
Kiov  les  and  APUC  Joint  Board  staff  in 
thflir  Joint  Board  capacities,  not  as 


employees  of  the  State  of  Alaska  or  the 
APUC.  This  relationship  was  confirmed 
by  the  APUC  Chairman  in  recent 
correspondence,  which  stated  that 
"Overland  was  hired  by  the  Alaska 
Public  Utilities  Commission  to  assist 
Commissioner  Kriowles  and  staff 
member  Lorraine  Kenyon  to  perform 
their  official  duties  with  the  Alaska  Joint 
Board." 'oo 

167.  The  scope  of  work  described  in 
the  RFP  as  quoted  above  in  Point  No.  4 
demonstrates  that  Overland's  work 
pursuant  to  the  contract  is  the 
functional  equivalent  of  State  Joint 
Board  staff,  since  the  scope  of 
Overland's  work  was  contemplated  by 
the  RFP  to  be  coordinated  w.th  State 
Joint  Board  staff  work. 

168.  Since  Overland  was  not 
representing  an  interested  party  to  this 
proceeding,  the  Joint  Board  State 
Commissioners  and  Overland  were  free 
to  meet  and  were  not  required  to  make 
an  ex  parte  filing  for  the  meeting.  We 
note,  however,  that  Overland's  principal 
work  product  was  a  report  dated  July 
21, 1992,  which  was  entered  into  the 
public  record  of  CC  Docket  83-1376. 

3.  Applicability  of  the  Sunshine  Open 
Meeting  Requirement  to  Joint  Board 

169.  Alascom  has  challenged  various 
meetings  among  Joint  Board 
Commissioners  that  were  closed  to  the 
public  as  violative  of  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act.  This  challenge  was  raised 
with  respect  to  the  convening  of 
meetings  in  Seattle  among  some  of  the 
Joint  Board  State  Commissioners  in  July 
of  1992;  meetings  in  Chicago  of  the  four 
Joint  Board  State  Commissioners  and 
State  Staff  in  October  of  1992;  meetings 
in  Los  Angeles  among  some  of  the  Joint 
Board  State  Commissioners  in 


•••A]aKOin'sCoiomenla  Rnfy  12,  1993). 


iooLotler  of  July  22. 1993  sdd,-(.-;sed  to  Mi.  (chxi 
R  Avers  (emphasis  supplied]  This  Setter  was 
submitted  by  Alasccm  to  the  public  record  in  t>>»s 
proceeding  by  cover  letiar  da;ed  Atgusl  11.  1993. 
Ajthough  Alascom  sugjiesied  ihai  this 
conaspondeiics  bolsters  its  c!iiiIlt.-4»  to  Overland's 
role  in  this  proceedL-ig,  we  i,' agree.  We  knew  ol 
no  prohibiuun,  nor  is  or.6  clisd  by  Alascom,  agai:>si 
one  of  the  Jo*ni  Beard  Statf  Coj)c:i»sioner's 
retention  o'  consullirs  servic."-s  to  suppiemonl  st&fi 
analysis  of  the  cosipinx  issues  in  ibii  prc.:eed;;.j, 
FurtnfT,  we  reject  Alasrom's  unsuppcTied 
suggestion  Uiai  the  APUCt  f-jnd-ng  of  dus  sctiviij. 
rather  than  pavmenf  by  the  Conirussicn.  was 
somehow  iriappropriiie.  As  noted  above,  the  AP'OC 
hired  and  paid  for  a  consultant  'o  x.iiM 
Commissioner  Kj»o\vle«  witho-jl  theauthoriza'Jcn 
or  assumptioc  cfaoy  finacda!  cthga-'ion  by  tha 
Commission.  Thus,  Uveriand's  compensation 
hardly  qualifies  as  the  type  of  expense  item  sub)ecl 
to  Commission  allowance  and  icmbursement 
under  Section  4;0U)  of  the  CcmmiUilcatioDS  Act 
Moreover,  the  APUCs  paymerf  for  these  services  to 
Commissionei  Knowles  cannot  be  chafacteriied  •* 
the  indirect  satlsfKtlon  of  a  govwiuMMlai  lunctian 
that,  in  any  measure,  Migmented  the  CommiMkm's 
budget 


November  of  1992;  and  meetings  in 
Washington,  DC  among  some  of  the 
Joint  Board  Commissioners  in  February 
of  1993  Ml 

170.  The  Alaska  Joint  Board  is 
comprised  of  four  State  members  and 
three  FCC  Commissioners.  Alascom 
argues  that  the  fact  that  a  quorum  of  the 
Joint  Board  (the  four  state  members)  met 
privately  on  several  occasions  violates 
the  Government  in  the  Sunshine  Act. 

171.  We  note  initially  that  discussions 
at  which  a  quonmi  of  FCC 
commissioners  are  present  constitute  an 
FCC  "meeting"  under  the  Sunshine  Act 
if  the  discussions  are  "sufficiently 
focused  on  discrete  proposals  or  issues 
as  to  cause  or  be  likely  to  cause  the 
individualparticipating  members  to 
form  reasonably  firm  positions 
regarding  matters  pending  or  Ukely  to 
arise  before  the  agency."  FCC  v.  INT 
World  Communications,  Inc.,  466  U.S. 
463.  471  fl984)  (quoting  R.  Betg  A  S. 
Klitzman,  An  Interpretive  Guide  to  the 
Government  in  the  Sunshine  Act  9 
(1978)  ("Interpretative  Guide")).  Thus, 
with  respect  to  any  meeting  of  the  full 
Alaska  Join?  Board  in  which  specific 
proposals  or  recommendations 
concerning  the  Alaska  maricet  are 
discussed,  or  any  such  meetings  among 
Joint  Board  members  in  which  three 
FCC  commissioners  are  present,  the 
Sunshine  Art  requires  advance 
notification  and  the  opportunity  for 
public  observation.  Alascom  has  not 
alleged  that  any  such  non-public 
meetings  occurred. 

172.  As  to  whether  the  Sunshirte  Act 
governs  meetings  of  State  Joint  Board 
members  constituting  a  quorum  of  the 
Joint  Board  ivhen  less  than  a  quorum  of 
FCC  commissioners  are  present,  we  find 
that  snda  meetings  are  not  subject  to  the 
open  meeting  requirements  of  t?.>e 
Sunshine  Act.  While  ihe  Sunshine  Act 
requires  that  any  "meeting  of  an 
agency"  be  open  to  the  public,  5  U  S.C. 
552(b),  we  conclude  that  the  disci!«:<>)ons 
at  issue  ware  not  "meeting!s|  of  a.o 
egency'  governed  by  {hat  Act 

173.  The  term  "agency,"  for  purposes 
of  the  Sunshine  Act,  means  "any  agpnry 
•   •   •  heod»d  hy  a  coilegial  body 
composed  of  two  or  more  individral 
members,  a  majority  of  whom  are 
appointed  to  .«:uch  position  by  t.he 
Pre.sider.t  with  the  advice  and  conserit 
of  Lhe  Senate,  and  any  subdivision 
thereof  autho.nzed  to  act  on  bshalf  of  the 
agency."  5  U.S.Q  55ib(a)ilJ.  The  term 
"meeting"  means  "the  deliberations  cf 
at  least  the  number  of  :r;div}du3'  age.ncy 


»=•■  PTI  Lettai  of  November  10, 1992,  signed  by 
Alan  Y.  Naftalin  addretsed  to  the  lolnl  Board  Sute 
Commisuoners;  Alascom  Comnsants  Quly  12,  tu93) 
at  59-63. 
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members  required  to  take  action  on 
behalf  of  the  agency  where  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of  official 
agency  business."  5  U.S.C.  552b(a){2). 
Finally,  the  term  "member"  means  "an 
individual  who  belongs  to  a  collegial 
body  heading  an  agency."  5  U.S.C. 
552b(a)(3). 

174.  The  statutory  language  makes 
clear  that  to  be  considered  a  "meeting" 
of  the  agency,  there  would  have  to  be 
deliberations  of  individuals  belonging  to 
the  collegial  body  heading  the  agency. 
i.e.,  FCC  commissioners.  See  Hunt  v. 
NRC.  611  F.2d  33  (10th  Cir.  1979).  Most 
of  the  meetings  referenced  by  Alascom 
included  no  FCC  members  and  thus 
were  not  "meetings  of  the  agency." 

175.  Although  not  raised  by  Alascom, 
we  note  that  some  FCC  commissioners 
did  attend  two  of  the  gatherings  of  the 
State  members  of  the  Joint  Board 
mentioned  by  Alascom  in  their 
pleading.  At  one  of  these  sessions  two 
FCC  conunissioners  who  are  members  of 
the  Joint  Board  independently  made 
very  brief  appearances  at  the  beginning 
but  left  before  substantive  discussions 
commenced.  They  did  not  participate  in 
any  way  In  deliberations  of  issues  before 
the  Joint  Board  and,  thus,  consistent 
with  the  definition  of  meeting,  the  open 
meetings  requirement  of  the  Simshine 
Act  did  not  apply. 

176.  There  nas  been  only  one  session 
involving  the  State  Joint  Board  members 
where  an  FCC  commissioner  who  is  a 
member  of  the  Joint  Board  attended  and 
engaged  in  substantive  discussions.  We 
do  not  believe  a  session  attended  by 
only  a  single  FCC  Commissioner  can  be 
deemed  "deliberations  of  a  "number  of 
individual  agency  members"  within  the 
meaning  of  the  term  "meeting."  Further, 
this  one  FCC  Commissioner  could  not 
have  been  in  the  position  to  determine 
the  "joint  conduct  or  disposition  of 
official  agency  business,"  5  U.S.C.  552b 
(3)(2).  as  the  term  "joint"  necessarily 
implies  the  presence  of  more  than  one 
member  of  the  Commission. 
Accordingly,  we  conclude  that  no 
Sunshine  Act  violation  occurrBd.202 

4.  The  Anchorage  Public  Hearing 

177.  On  July  1. 1993.  the  Joint  Board 
conducted  a  hearing  in  Anchorage  in 


joi  In  out  view,  the  three  FCC  commissioners  on 
the  Joint  Board  aUo  are  not  a  subdivision  of  the 
Commission  A  subdivision  must  t>e  "authorized  to 
act  on  behalf  of  the  agyacv."  5  U.S.C.  552b(a).  That 
r«iuii .  uical  ia  not  met  since  only  the  full  Joint 
Booiii  tc  r  .kluJu  i.h<>  FCC  commissioners  are  a 
miiiu..i.;  is  audicr.zed  to  make  rscommendations 
to  the  Commisston  and  only  the  full  Commission 
can  act  on  those  recommendationa.  Nor  is  the  Joint 
Board  a  suixlivistoa  of  the  Commission,  as  it  is  not 
a  subdivision  of  the  "collegial  body."  S«e  5  U.S.C. 
552b  (a)  (1);  Hunt  v.  S'BC.  611  F.2d  at  336  n.2. 


which  interested  persons,  most 
especially  Alaska  residents,  were 
permitted  to  make  presentations 
regarding  the  proposals  under 
consideration  by  the  Joint  Board.  The 
federal  and  state  commissioners 
participated  in  person  and  via  satellite 
and  telephone  link-up.  Alascom  alleges 
that  the  Commission  violated  its  own 
rules  by  failing  to  provide  written  notice 
to  the  parties  of  the  Alaska  proceeding 
regarding  this  public  hearing  and  by 
failing  to  publish  pubHc  notice  of  the 
meeting  in  the  Federal  Register  until 
the  day  of  the  hearing. 

178.  Section  1.423  of  the 
Commission's  Rules,  47  CFR  1.423 
(1992).  states  that  when  the  Commission 
requests  oral  argument  in  a  rulemaking 
proceeding,  it  shall  give  written  notice 
to  the  parties  and  publish  notice  in  the 
Federal  Register.  As  an  initial  matter, 
since  this  was  a  Joint  Board  hearing,  not 
a  Commission  hearing,  it  appears  that 
the  rule  is  not  applicable  and  that  no 
violation  occurred.  But,  to  the  extent  the 
rule  may  be  viewed  as  applying  since  all 
FCC  commissioners  were  present,  it  is 
not  apparent  what  injury  Alascom  has 
suffered.  It  had  actual  notice  of  the 
meeting — indeed,  an  Alascom 
representative  made  a  presentation  at 
the  July  public  hearing.  To  the  extent  a 
violation  of  §  1.423  occtirred,  it  is 
difficult  to  construe  it  as  anything  more 
than  harmless  error,  particularly  given 
that  reply  comments  to  the  hearing  were 
permitted  until  July  12, 1993,  and  ex 
parte  presentatio°ns  were  permitted 
thereafter. 

Vm.  Ordering  Clause 

179.  Accordingly,  pursuant  to  the 
authority  contained  in  section  410  of  the 
Communications  Act  of  1934  As 
Amended,  it  is  ordered  that,  this  Final 
Recommended  Decision  be  transmitted 
to  the  Federal  Communications 
Commission. 

Fedei^l  Conununications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(PR  Doc  93-29185  Filed  11-30-93;  8:45  am] 

BILLING  COOE  ITII-OI-M 


FEDERAL  HOUSING  FINANCE  BOARD 

Public  Reading  Room 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  announces  that  it 
has  estabUshed  a  Public  Reading  Room 
(Reading  Room)  with  an  operational 
effective  date  of  December  1, 1993.  The 


Reading  Room  at  1777  F  Street.  NW., 
room  103.  Washington,  DC  20006,  will 
be  a  repository  of  all  Finance  Board's 
public  documents.  The  Reading  Room 
will  be  open  to  the  public  from  9  am. 
to  12  p.m.  (noon),  Monday-Friday  The 
telephone  number  is  (202)  408-2969. 
EFFECTIVE  DATE:  December  1.  1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board.  (202)  408-2837.  ^ 

Philip  L.  Conover. 
Managing  Director. 
[PR  Doc.  93-29407  Piled  11-30-93;  8:45  am] 

BILLING  CODE  ITZS-OI-P 


FEDERAL  RESERVE  SYSTEM 
[Docket  R-0817] 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice  of  proposed  service 
enhancement. 

SUMMARY:  The  Board  is  requesting 
comment  on  a  proposed  to  expand  the 
Fedwire  funds  transfer  format  and  adopt 
a  more  comprehensive  set  of  data 
elements.  The  Board  is  proposing 
implementation  of  the  new  format  by 
late  1996.  An  expanded  Fedwire  funds 
transfer  format  would  improve 
efficiency  in  the  payments  mechanism 
by  reducing  the  need  for  manual 
intervention  when  processing  and    • 
posting  transfers.  Further,  truncation  of 
payment-related  information  would  be 
minimized  when  forwarding  payment 
orders  through  Fedwire  that  were 
received  via  other  large-value  transfer 
systems,  such  as  the  Clearing  House 
Interbank  Payments  Systems  (CHIPS) 
and  Society  for  Worldwide  Interbank 
Financial  Telecommunication  (SWIFT). 
A  more  comprehensive  set  of  data 
elements  would  also  permit  the 
inclusion  of  more  complete  name  and 
address  information  for  all  parties  to  a 
transfer,  which  would  be  required  under 
regulations  proposed  by  Treasury  (58  FR 
46021,  Aug.  31.  1993).  The  Board  is  also 
requesting  comment  on  the  benefits  and 
costs  to  depository  institutions,  to  thoir 
customers,  and  to  the  overall  payments 
mechanism  of  expansion  of  the  Fedwire 
funds  transfer  format. 
DATES:  Comments  must  be  submitted  on 
or  before  February  28, 1993. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-C817,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue  NW.,  Washington, 
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DC  20551.  Comments  addressed  to  Mr. 
Wiles  may  also  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m 
und  5:15  p.m.,  and  to  the  security 
aoiilrol  room  outside  of  those  hours. 
Both  the  mail  room  and  the  seoirity 
"T^nrrol  room  are  accessible  from  the 
lirt yard  entrance  on  20th  Street 
tween  Constitution  Avenue  and  C 
eet  NW.  Comments  may  be  inspected 
JB  room  MP-500  between  9  a.m.  and  5 
pin.,  except  as  provided  in  §261.8  of 
t]  i^  Board's  Rules  Regarding  the 
^  tailability  of  Ir  formation,  12CFR 
2  31.8. 

F  if\  FURTHER  INFORMATION  CCWTACT: 
G^yle  Brett.  Manager  (202/452-2934),  or 
Suidra  Scales,  Financial  Services 
Analyst  (202/452-2728),  Division  of 
R  Jjserve  Bank  Operations  and  Payment 
S  /Stems.  For  the  hearing  impaired  only: 
T  ilecommunications  Device  for  the 
Dbaf,  Dorothea  Thompson  (202 '452- 
3$44). 

SWPPLEMEMTARY  tNFORMATION:  The 
n^jority  of  large-dollar  electronic  funds 
tiiiiisfers  between  financial  institutions 
inj  the  United  States  flow  over  the 
Fdderal  Reserve's  Fedwire  hmds 
transfer  system  and  the  Clearing  House 
fok-  Interbank  Payments  System  (CHIPS) 
In  1992,  the  combined  daily  average 
vc  lume  of  these  systems  exceeded 
420,000  transfers  with  a  value  exceeding 
$1.7  trilhon.  A  significant  number  of  the 
transfers  sent  over  these  paj-ment 
systems  are  based  on  pa>Tnent 
instructions  received  over  a  message 
swfitching  system  operated  by  the 
Society  for  Worldwide  Interbank 
Financial  Telecommunication  (SWEFT) 
From  time  to  time,  the  format  used  to 
transmit  payment  orders  on  Fedwire  has 
been  modified  to  accommodate  industry 
demands  for  the  adoption  of  standards 
that  facilitate  end-to-end  computer 
processing.  While  these  changes  provide 
a  more  consistent  data  structure, 
teqhnical  limitations  at  that  time 
prohibited  the  Federal  Reserve  from 
significantly  expanding  the  field  sizes  in 
response  to  industry  requests.^ 

SWIFT  serves  3,000  institutions 
worldwide  and  uses  a  comprehensive 
format  for  the  transmission  of 
information  between  its  members.  This 
forjnat  is  designed  to  facibtate  end-to- 
en^  computer  pro«-f;ssing  and  provide 
sufficient  spac-e  to  coirraunicate  all  the 
payment-related  information  needed  by 
its  pembers  to  process  the  payment 

~t 

'  Toe  stnictiued  Fedwire  fsruiat  was  announced 

In  1B£8  when  most  Fedwire  particip4uu  used  the 

BOPEaP  t^aconimtmicatlons  protocol  to  connect  lo 

the  Fec'eral  Reserve.  BGPEAP  iniiMently  limited  the 

niunb»r  of  charactars  a  message  could  contain.  The 

final  BOPEAP  Unk  was  converted  to  the  more 

advanced  FRISC  and  FLASH  tolecoamunicktio&s 

protocols  tn  1991. 


instruction.  Payment  orders  sent  on 
SWIFT  map  easily  to  both  Fedwire  and 
CHIPS;  however,  initial  field  length 
limitations  on  both  the  CHIPS  and 
Fedwire  systems  required  the  manual 
truncation  of  some  vital  payment 
information. 

In  1992.  CHIPS  adopted  a  new  format 
that  incorporated  certain  aspects  of  the 
SWIFT  format  to  decrease  the  need  to 
truncate  payment-related  information 
and  significantly  improve  the  ability  of 
receiving  institutions  to  process 
pajTnents  for  their  customers.  As  a 
result,  payment  instructions  sent  over 
SWIFT  can  be  processed  efficiently  on 
CHIPS  without  manually  truncating 
information  that  the  receiver  may  need 
to  identify  and  process  the  payment. 
In  November  1992,  the  American 
Bankers  Association  (ABA)  Funds 
Transfer  Task  Force,  under  the  auspices 
of  the  ABA  Wholesale  Operauons 
Committee  (the  Committee),    • 
recommended  that  the  Federel  Reserve 
adopt  a  more  comprehensive  set  of  data 
elements  for  wholesale  electronic  funds 
transfers,  and  forwarded  to  the  Federal 
Reserve  a  proposal  for  a  new  Fedwire 
format.  The  Committee  recognized  that 
adoption  of  a  new  format  would  not  be 
a  simple  undertaking,  but  stated  it  to  be 
essential  to  the  long-terra  efficiency  and 
productivity  of  the  U.S.  payments 
mechanism.  Further,  the  Committee 
recognized  that  a  revised.  "CHIPS-like"* 
Fedwire  format  would  enhance 
compatibility  with  the  SWIFT  and 
CHIPS  formats. 

Federal  Reserve  staff  conducted  a 
detailed  business  analysis  of  the  format 
propo.sed  by  the  ABA  and  evaluated 
requests  to  modify  the  existing  format 
from  the  Departments  of  Justice  and 
Treasury.  The  results  of  that  analysis 
indicate  that  the  proposed  format  would 
more  ftilly  accommodate  the  business 
needs  of  the  banking  community  as  well 
as  the  requests  of  law  enforcement 
agencies  for  more  complete  information 
about  the  parties  to  a  funds  transfer. 
Further,  the  proposed  format  is  not 
expected  to  cause  any  degradation  in 
service,  and  its  incorporation  into  the 
Fedwire  funds  transfer  service  seams 
justified. 

The  Board  proposes  to  adopt  a  new 
format  for  the  Federal  Reserve's  Fedwire 
funds  transfer  service,  recognizing  that 
the  pajTiients  system  would  be  more 
efficient  if  all  large-value  transfer 
services  used  a  common  format 
structure  that  accommodates  industry 
and  law  enforcement  demands  for 
increased  information  in  messages.  The 
proposed  format  is  substantially  similar 
to  the  CHIPS-like  format  proposed  by 
the  ABA,  but  with  minor  modifications 


to  accommodate  certain  Fedwire 
business  and  technical  specifications. 

The  Board  proposes  to  implement  the 
expanded  format  by  late  1996.  The 
adoption  of  the  format  will  require 
extensive  automation  development 
work  on  the  part  of  the  Federal  Resen-e 
Banks.  Also,  depository  institutions 
using  in-house  or  vendor-supplied 
funds  transfer  systems  will  need  to 
make  sipiificant  automation  changes  to 
send  and  receive  the  new  format.  The 
Federal  Reserve  recognizes  that  many 
large  depository  institutions  today  uee 
vendor-provided  or  in-house  developed 
software  to  participate  in  CHIPS  and 
SWIFT.  Because  these  institutions  are 
famibar  with  formats  similar  to  Lhe  one 
proposed  for  Fedv/ire  and  have  already 
adopted  interfaces  wth  internal  systems 
to  accommodate  these  similar  formats.  It 
is  assumed  that  the  conversion  effort  for 
these  institutions  vjill  be  somewhat 
reduced. 

The  Federal  Reserve  provides 
software  to  approximately  7,500 
depository  institutions  that  access 
Fedwire  through  Fedline».J  Fedline« 
institutions  would  be  somewhat  less 
affected  as  the  Fedhne*  software 
enhancements  required  to  implement 
the  proposed  format  would  be  provided 
by  the  Federal  Reserve  Banks.  Fedline* 
participants  will  require  substantial 
education  and  training  to  become 
faniliar  with  the  new  format.  Those 
institutions  with  back-office  systems 
that  Interface  Fedline*  may  need  to 
modify  such  systems  to  support  the  new 
format. 

Usefulness  to  Law  Enforcement 

On  August  31,  1993.  the  Treasury 
requested  comment  on  a  proposed 
regulation  that  would  require  financial 
institutions  to  include  certain 
information  in  payment  orders  that  they 
send  (58  FR  46021,  Aug.  31. 1993)  (the 
"travel  rule")  Law  enforcement 
agencies  have  indicated  that  the 
inclusion  of  complete  transfer  perty 
information  in  the  payment  order  will 
be  particularly  useful  in  tracing  the 
proceeds  of  illegal  activities  and  will 
assist  in  identifying  and  prosecuting 
individuals  involved  in  such  illegrd 
activities. 

Although  there  is  insufficient  space  in 
the  current  Fedwire  format  to  include 
complete  originator  and  beneficiary 
information,  the  Board  encourages 
Fedwire  users  to  use  available  optional 
format  fields  to  include  such 
Information.  For  example,  in  a  third- 


a  Fedline*  is  the  Fedwa)  Reserre't  wophe*Ky 
software  package  for  penonai  compnten  that  is 
used  by  low-to-medium  voluine  Fedwln 
participenU  lo  riectroni.adly  access  Federal  Reserve 
services, 
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party  transfer,  the  originator  (ORCa)  and 
beneficiary  (BNF=)  fields  must  contain 
data  in  order  to  be  accepted  by  Fedwire. 
While  these  fields  can  accommodate  the 
originator  and  beneficiary  name  and 
account  number,  there  is  generally 
insufficient  space  for  address 
information.  If  optional  fields,  such  as 
the  "Originator  to  Beneficiary 
Information"  (OBI=)  or  "Bank  to  Bank 
Information"  (BBI=]  fields,  are  not  used 
for  payment-related  information,  these 
fields  could  be  used  to  convey  the 
address  information.  No  specific 
optional  field  is  recommended  for 
including  address  information  as 
different  optional  fields  may  be 
available  for  use  in  any  given  wire 
transfer. 

The  Board  recognizes  that  these 
recommendations  may  not  assist 
depository  institutions  in  complying 
with  the  travel  rule  in  all  cases.  Ideally, 
the  Fedvdre  funds  transfer  format 
should  provide  sufficient  space  to 
accommodate  the  information  desired 
for  law  enforcement  purposes.  In 
addition  to  increasing  the  space 
available  for  transfer  party  information, 
the  proposed  Fedwire  format  is  much 
more  structured  and  specific  about 
where  information  is  carried  in  the 
message. 

A  detailed  description  of  the 
proposed  format  and  examples  of  usage 
for  business  and  law  enforcement 
purposes  are  included  following  the 
description  of  the  proposed  alternative 
implementation  plans.  A  complete  list 
of  field  tags  and  a  glossary  of  terms  and 
field  tag  definitions  are  attached  to  this 
notice.  A  detailed  technical  description 
of  the  proposed  format  that  includes  a 
comparison  to  the  current  format,  as 
well  as  a  summary  of  format  differences, 
will  be  made  available  upon  request 
from  the  local  Federal  Reserve  Bank  to 
persons  with  a  need  to  know  the 
specifications  that  are  willing  to  sign  a 
confidentiality  agreement  to  protect  the 
integrity  of  the  Fedwire  system.  This 
information  may  be  useful  for  computer 
interface  banks  and  vendors  as  they 
analyze  the  effects  of  the  format. 


Description  of  Alternative 
Implementation  Plans 

The  Board  proposes  that  the  Federal 
Reserve  Banks  will  fully  implement  the 
expanded  format  by  late  1996.  This 
should  allow  sufficient  time  for  the 
Federal  Reserve  to  make  necessary 
changes  to  both  the  Fedwire  funds 
system  and  Fedline*  software,  and  for 
the  industry  to  incorporate  and  fully  test 
the  software  changes  that  must  be  made 
to  the  funds  transfer,  communications, 
customer  delivery,  and  back-office 


processing  systems  used  by  depository 
institutions  that  connect  to  Fedwire. 

The  Federal  Reserve  System  is 
currently  in  a  period  of  transition, 
migrating  fi-om  twelve  separate  payment 
processing  sites  into  one  consolidated 
automation  site.  This  consolidation 
involves  significant  software,  hardware, 
network,  and  computer  operations 
changes;  the  related  application  and 
operating  system  software  will  be  in  a 
state  of  transition  until  1995.  The 
adoption  of  the  proposed  format 
requires  revision  of  many  programs  and 
databases  that  comprise  the  core  of  the 
Fedwire  funds  transfer  system.  The 
Fedwire  funds  transfer  software  that 
will  be  used  in  the  automation 
consolidation  environment  will  be 
implemented  by  all  Reserve  Banks  by 
early  1995.  Assuming  that  a  final  format 
is  adopted  in  mid-1994,  the  Federal 
Reserve  System  would  expect  to 
complete  software  development  efforts 
and  internal  testing  of  the  revised 
Fedwire  software  in  late  1995,  at  which 
time  the  depository  institution  testing 
phase  could  begin.  An  update  of  the 
computer  interface  protocol 
specifications  (CIPS)  document,  which 
details  software  and  technical 
requirements,  and  installation  and 
certification  testing  guidelines  would  be 
published  six  months  prior  to  the  time 
software  would  be  made  available  for 
testing. 

The  testing  phase  for  computer 
interface  depository  institutions  would 
encompass  two  steps:  Software 
certification  and  implementation 
testing.  Fedline*  software  would  be 
certified  by  the  Federal  Reserve  prior  to 
its  distribution  to  depository 
institutions.  Vendors  and  depository 
institutions  that  have  developed  in- 
house  computer  interface  funds  transfer 
systems  would  be  required  to  certify 
their  software  by  demonstrating  that 
their  software  will  accommodate  the 
new  format.  All  computer  interface 
depository  institutions  will  be  required 
to  successfully  complete  pre-production 
implementation  tests,  that 
is,  tests  that  simulate  a  normal 
processing  day  and  demonstrate  that 
they  can  meet  all  of  the  CIPS 
requirements. 

Three  different  implementation 
cutover  strategies  are  discussed  below. 
The  Board  welcomes  comments  as  to 
the  viability  to  each  plan  and 
anticipated  effects  on  and  benefits  for 
depository  institutions.  The  alternatives 
under  consideration  include:  (1)  A 
nationwide  same-day  cutover,  (2)  a 
"receive-first"  phased  conversion,  and 
(3)  an  "institution-by-institution"  full 
function  conversion. 


Alternative  one — All  participants  cut 
over  on  the  same  day.  Under  this 
strategy,  transition  from  the  current 
format  to  the  expanded  format  would  be 
accomplished  over  a  three-day,  bank 
holiday  weekend  when  both  the 
financial  markets  and  the  Federal 
Reserve  are  closed.  Such  a  plan  requires 
substantial  coordination  and  testing 
between  the  depository  institutions  and 
the  Federal  Reserve  Banks.  It  is 
anticipated  that  a  same-day  transition 
period  would  significantly  reduce 
participants'  costs  because  the  need  to 
support  two  formats  simultaneously  is 
removed.  This  plan  allows  all 
participants  simultaneously  to  take 
advantage  of  the  benefits  of  an 
expanded  format,  including  the  ability 
to  automate  more  fully  incommg 
transfer  processing  and  message 
mappmg  between  transfer  systems. 

Under  a  same-day  cutover,  the 
Federal  Reserve  recognizes  there  could 
be  a  substantial  disruption  to  the 
payments  system  if  one  or  more  large 
participant(s)  were  unable  to  process 
under  the  new  format  or  experienced 
some  other  implementation-related 
problem  that  caused  a  prolonged  outage 
of  the  Fedwire  funds  transfer  service. 
Complete  and  comprehensive  testing  on 
the  part  of  every  on-line  institution, 
both  internally  and  with  the  Federal 
Reserve  is  required  for  a  conversion  of 
this  magnitude  to  be  successful.  A  long 
lead  time  is  necessary  to  ensure  that 
software  is  thoughtfully  designed  and 
fully  tested  by  both  the  Federal  Reserve 
and  on-line  participants. 

A  same-day  cutover  requires  every 
depository  institution  that  participates 
on  Fedwire  using  an  on-line  connection 
to  bring  new  or  substantially  modified 
software  into  the  production 
environment  for  the  first  time  on  the 
same  date.  Due  to  the  magnitude  of  the 
software  changes  and  the  large 
population  of  participants,  in  excess  of 
11,000  depository  institutions,  it  would 
not  be  feasible  to  fall  back  to  the 
previous  software  if  problems  during 
cutover  were  encountered.  It  would  be 
impossible  to  coordinate  the  time  de- 
installation  and  re-installation  of 
software  and  related  procedural  changes 
for  more  than  11,000  institutions. 
Instead,  the  affected  participants  would 
have  to  quickly  repair,  test,  and  recover 
their  new  software.  In  the  interim,  the 
payments  system  could  be  severely 
hampered  for  one  or  more  days. 
Although  there  is  a  significant  amount 
of  risk  associated  with  this 
implementation  plan,  a  successful 
implementation  would  allow  all 
participants  simultaneously  to  take 
advantage  of  the  increased  efficiency 
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and  effectiveness  afforded  by  the  new 
format. 

Alternative  two — A  two-stage 
implementation,  with  each  stage  lasting 
lour  to  six  months.  Under  this  plan, 
participants  would  begin  receiving  the 
new  format  before  they  would  begin 
sending  the  new  format.  Messages  sent 
in  the  current  format  would  be 
converted  to  the  new  format  by  Fedwire, 
then  delivered. 

Phase  one,  a  transition  period  during 
A^hich  participants  convert  from 
receiving  the  current  format  to  receiving 
the  new  format,  would  commence 
during  the  late  1995  to  early  1996  time 
frame.  In  this  phase,  Fedwire  software 
would  accept  only  the  current  format 
but  would  deliver  in  the  format  the 
receiver  was  capable  of  processing.  That 
is.  until  a  receiver  is  capable  of 
receiving  the  new  format,  all  messages 
would  be  delivered  to  the  receiver  in  the 
current  format.  Once  the  receiver  is  able 
to  receive  the  new  format.  Fedwire 
would  convert  and  deliver  messages  to 
that  receiver  in  the  new  format.  The 
Fedwire  funds  software  would  convert 
the  message  by  mapping  the  information 
in  the  current  format  to  the  equivalent 
fields  in  the  new  format.  As  the  field 
lengths  in  the  new  format  are  equal  to 
or  larger  than  the  current  format,  all 
transfer  information  would  be  carried 
forward  without  truncating  any  data. 
The  "new  format"  message  will  contain 
only  the  fields  necessary  to  carry 
forward  all  the  information  in  the  "old 
format"  message.  The  converted 
message  would  be  somewhat  longer 
than  the  original  message  because 
information  commingled  in  the  third- 
party  section  of  the  current  format 
would  be  allocated  to  specific  fields  in 
the  new  format  and  every  field  would 
include  a  tag.  At  the  end  of  phase  one, 
all  participants  would  be  required  to 
have  the  ability  to  receive  the  new 
format. 

Phase  two,  a  transition  period  during 
which  participants  convert  from 
sending  the  current  format  to  sending 
the  new  format,  would  commence  in 
mid-1996.  In  this  phase,  Fedwire 
software  would  continue  to  accept  the 
current  format,  but  would  also  accept 
the  new  format.  All  messages  would 
continue  to  be  delivered  to  the  receiver 
in  the  new  format.  Until  a  sender  begins 
sending  the  new  format,  Fedwire  will 
continue  to  accept  the  sender's 
massages  and  convert  them  to  the  new 
format  for  delivery  to  the  receiver.  Phase 
two  would  end  in  late  1996,  at  which 
time  all  participants  would  have  the 
ability  to  both  send  and  receive  the  new 
format.  The  current  format  would  no 
longer  be  supported. 


The  receive-first  ahemative  limits  the 
risk  that  the  overall  payments  system 
would  experience  a  major  disruption  on 
a  particular  day  as  very  few  banks 
would  go  through  the  transition  on  any 
given  day.  Separating  the  conversion 
along  functional  lines  also  helps 
minimuze  the  risk  to  the  payment 
system.  A  participant  that  experiences 
severe  implementation-related  problems 
on  its  receiving  cutover  date  would  still 
be  able  to  inquire  against  balances  and 
originate  transfers,  thus  retaining  access 
to  funds  that  had  been  credited  to  its 
account.  If  the  bank's  receiving 
problems  were  not  readily  resolved,  the 
bank  would  have  the  option  of  reverting 
to  the  previous  software  or  moving  to  a 
back-up  system.  A  participant  that 
experiences  problems  on  its  sending 
cutover  date  would  still  be  able  to 
receive  transfers  and  thus  monitor  its 
account  balance.  If  the  bank's  sending 
problems  are  not  readily  resolved,  the 
bank  has  the  option  of  reverting  to  the 
previous  software  or  moving  to  a  back- 
up system. 

Alternative  three — Each  bank  selects  a 
date  over  the  course  of  twelve  months 
on  which  to  covert  both  its  send  and 
receive  functions  to  accommodate  the 
new  format.  The  transition  period 
would  begin  in  late  1995.  Under  this 
plan,  Fedwire  would  accept  messages  in 
either  format  and  map  between  formats. 
All  participants  would  be  required  to 
complete  conversion  to  the  new  format 
within  the  twelve-month  transition 
period,  after  which  time  the  current 
format  would  no  longer  be  supported. 

Under  the  institution-by-institution 
full  function  conversion,  participants 
would  implement  the  new  format  on  a 
staggered  schedule.  As  a  result,  a 
participant  may  send  a  message  in  a 
format  that  the  receiver  cannot  process. 
In  this  case,  Fedwire  will  convert  the 
message  to  a  format  that  the  receiver  can 
process.  For  example,  if  the  receiver 
were  able  to  accept  the  new  format,  then 
messages  originated  in  the  old  format 
would  be  mapped  into  the  new  format. 
Fedwire  would  convert  the  field  tags 
and  identifier  codes  to  the  equivalent 
fields  in  the  new  format.  If  the  receiver 
was  still  processing  the  current  format, 
then  messages  received  in  the  new 
format  would  be  reduced  to  the  current 
format;  however,  critical  payment 
related  information  may  be  truncated. 
That  is,  if  the  sending  bank  included 
more  information  in  a  field  than  the 
equivalent  field  in  the  current  Fedwire 
format  could  accept,  the  extra  characters 
would  be  omitted  from  the  message 
delivered  to  the  receiver.  Truncation 
would  be  necessary  because  the  new 
format  allows  a  sender  to  include  up  to 
three  times  as  much  payment  related 


information  as  the  current  format.  In 
some  cases,  data  truncation  could  be 
very  extensive.  When  mapping  from  the 
new  format  to  the  old  format,  Fedwire 
would  establish  a  set  of  interim  field 
length  guidelines  for  truncating  data. 
Fedwire  would  automatically  apply 
these  guidelines  when  mapping 
messages  from  the  new  format  to  the 
current  format.  If  a  sender  included 
more  text  than  allowed  by  the 
guidelines,  the  excess  characters  in  each 
field  would  be  truncated. 

Adoption  of  this  alternative  would 
reduce  the  likelihood  of  a  major 
payment  system  disruption  because 
very  few  banks  will  go  through  the 
transition  on  any  given  day;  however, 
business  risk  may  be  increased.  The 
data  truncation  necessary  to  support  the 
staggered-date  conversion  schedule  also 
would  delay  a  participant's  ability  to 
take  full  advantage  of  the  benefits  of  the 
new  format  until  all  participants  have 
converted.  In  the  interim,  a  sender  using 
the  new  format  would  need  to  be  aware 
that  a  receiver  may  not  use  the  new 
format.  It  is  unlikely  that  most 
participants  would  choose  to  track 
which  intended  receiver  was  using  the 
new  format,  so  a  sender  would  need  to 
limit  the  size  of  all  messages  or  risk 
truncation  of  critical  payment  data  prior 
to  delivery  to  "old  format"  participants. 
Because  messages  sent  in  the  new 
format  may  exceed  the  interim  field 
length  guidelines  and  critical  payment 
information  may  be  lost  in  the 
truncation  process,  there  would  be  an 
increased  business  risk  for  all  receivers 
that  use  the  old  format.  The  receiver 
that  converts  late  in  the  process  has  an 
increased  risk  of  misapplying  payments 
and  incurring  posting  delays  because 
most  of  the  wires  it  receives  would  have 
been  originated  under  the  new  format 
and  information  required  to  fully 
identify  the  beneficiary  or  describe  the 
terms  of  payment  may  have  been 
truncated  prior  to  delivery. 

There  also  may  be  more  risk  to  the 
individual  participant  because  both  the 
send  and  receive  functions  convert  on 
the  same  date.  It  is  conceivable  that  a 
participant  experiencing  severe 
implementation-related  problems  on  its 
cutover  date  could  experience  a 
complete  loss  of  function  because  both 
send  and  receive  functions  are  in  a  state 
of  transition  at  the  same  time.  Thus,  all 
the  institution's  normal  capacity  to 
monitor  and  adjust  its  account  may  be 
disrupted,  including  the  ability  to 
inquire  against  balances,  originate 
transfers,  and  receive  notification  that 
funds  had  been  credited  to  its  account. 
In  that  case,  a  bank  may  be  compelled 
to  revert  to  previous  software  or  back- 
up systems  at  an  earUer  point  than  if 
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some  degree  of  monitoring  capability 
were  retained. 

Descriptioa  of  the  Proposed  Fedwire 
Format 

The  proposed  Fedwire  format 
includes  a  comprehensive  set  of  the 
elements  commonly  used  in  the  - 

origination  and  receipt  of  payment 
orders.  It  is  similar  to  the  QUPS  and 
SWIFT  formats  and  provides  an 
expanded  message  length  and  variable- 
length  fields.  The  proposed  format  is 
modeled  on  the  CHIPS  format  and  only 
different  when  necessary  to 
accommodate  technical  processing 
requirements  specific  to  Fedwire  or  to 
delete  technicai  processing 
requirements  specific  to  CHIPS. 
Additional  fields  have  been  defined, 
and  the  fields  that  carry  payment  details 
are  larger  than  those  in  the  current 
Fedwire  format.  The  larger  fields  permit 
the  inclusion  of  more  complete 
information  about  the  parties  to  a 
transfer  and  allow  space  for  additional 
payment  information.  There  is  adequate 
space  to  provide  the  name,  account 
number  or  other  identifying  number, 
and  three  lines  of  address  information 
for  each  party  to  the  transfer,  including 
the  originator,  originator's  bank, 
beneficiary,  beneficiary's  bank, 
intermediary  bank  >  and  instructing 
bank. 

The  proposed  format  differs  from  the 
current  Fedwire  format  in  several 
significant  ways:  messages  are  not 
required  to  be  fixed  length  but  may  vary 
in  length;  maximum  message  length  is 
significantly  expanded;  the  number  and 
size  of  fields  has  significantly  increased; 
and  field  tags  (codes  that  identify  the 
type  of  information  a  field  may  carry) 
are  numeric  rather  than  alpha.  Numeric 
tags  are  used  because  they  are  more 
flexible  than  letter  groupings  and  they 
facihlate  the  mapping  of  information 
between  transfer  systems.  The  format  is 
highly  structured — a  field  tag  is  used  to 
designate  the  contents  of  every  field  in 
the  message.  Together,  these  dianges 
provide  the  ability  to  fully  and 
consistently  translate  payment  order 
information  into  discrete  fields,  which 
will  permit  Fedwire  participants  to 
automata  more  fully  payment  order 
processing. 

The  presentation  of  routing  and 
transfer  information  in  the  proposed 
format  has  been  reorganized  to  follow 
more  closely  the  path  of  a  message,  that 
is,  from  sender  to  receiver.  The 
proposed  format  presents  the  sending 


'  The  tenninology  used  here  generally  coafonns 
to  the  definitioiu  in  article  4A  of  the  Uniform 
Conunaroal  Coda;  howevw,  the  fi«ld  names  In  the 
proposed  tonnat  use  the  term  "financial 
institution"  Instead  of  bank  In  all  cases. 


bank  routing  number  and  sending  bank 
name  before  the  receiving  bank  routing 
number  and  receiving  bank  name.  The 
proposed  format  also  reorganizes 
transfer  party  information,  presenting 
the  flow  of  funds  and  information  from 
the  perspective  of  the  receiver.  That  is, 
the  intermediary  bank,  beneficiary  bank 
and  beneficiary  information  fields 
precede  the  originator,  originating  bank, 
and  instructing  bank  information  fields. 
The  proposed  format's  presentation  of 
routing  and  transfer  party  information  is 
consistent  with  the  presentation  of 
similar  data  in  the  CHIPS  and  SWIFT 
formats.  Consistency  among  these 
formats  should  facilitate  investigation 
and  resolution  when  errors  occur. 

The  proposed  format  can 
accommodate  much  longer  messages 
than  the  current  Fedwire  format.  For 
example,  outgoing  messages,  those 
originated  by  a  depository  institution 
and  received  into  Fedwire,  may  contain 
a  maximum  of  1731  characters,  as 
compared  to  a  maximum  of  604 
characters  under  the  current  Fedwire 
format.  Intercepts,  messages  returned  to 
the  sending  depository  institution  by 
Fedwire,  may  contain  a  maximum  of 
1834  characters,  as  compared  to  731 
characters  today.  Incoming  messages, 
those  delivered  by  Fedwire  to  a 
receiving  depository  institution,  may 
contain  a  maximum  of  1808  characters 
in  the  proposed  format,  as  compared  to 
723  characters  today.  Message  length 
varies  due  to  the  information  appended 
during  processing  by  the  Federal 
Reserve. 

Field  size  has  been  increased  and  the 
field  structure  has  changed  imder  the 
proposal.  Each  field  has  two  parts:  a  tag 
that  identifies  the  type  of  information  a 
field  may  carry,  and  elements  that 
identify  the  specific  piece  of  data  within 
the  field.  The  field  tag  must  be  one  of 
the  numeric  codes  specifically 
designated  for  that  purpose  and  the 
elements  must  be  depicted  in  a  specific 
order  within  the  field.  In  general, 
elements  are  pieces  of  information  that 
commonly  follow  a  particular  field  tag, 
including  but  not  limited  to  identifying 
information  such  as  name,  address,  and 
account  numbers.  Each  element  has  a 
designated  position  within  the  field. 
Valid  elements  are  defined  for  each  field 
tag.  For  example,  the  originator  field  has 
a  "field  tag"  of  (5000]  that  would  be 
followed  by  the  "elements,"  such  as 
account  number,  name  and  address. 
The  number  of  field  tags  is  greatly 
expanded  and  incorporates  the 
complete  set  of  payment  related  tags 
utilized  by  the  current  Fedwire  format. 
The  alpha  tags  in  the  current  Fedwire 
format  have  been  translated  into 
numeric  codes  in  the  proposed  format. 


For  example,  the  beneficiary 
information  field  tag.  denoted  by  BNF= 
in  the  current  format,  is  tag  (4200]  in  the 
proposed  format.  (Appendix  A  lists  the 
complete  set  of  field  tags  and  the 
Glossary  provides  field  tag  definitions.) 
Additional  field  tags  have  been  defined 
to  denote  each  of  the  standard  fields  in 
a  message,  including  routing  and 
technical  information.  For  example,  the 
IMAD  (Input  Message  Accountability 
Data),  which  is  assigned  to  a  specific 
field  position  in  the  current  Fedwire 
format,  follows  field  tag  (1520)  in  the 
proposed  format. 

Elements,  the  information  that  follows 
a  field  tag,  must  be  presented  in  a 
specific  order  within  a  field.  The 
information  may  be  either  freeform  and 
of  variable  length,  such  as  address,  or 
may  require  a  specific  format,  such  as 
the  dollar  amount.  Each  element  within 
a  field  is  allocated  a  specific  amount  of 
space;  some  elements  are  fixed  in 
length,  such  as  sender  routing  number, 
while  others  are  variable  in  length,  such 
as  address.  A  delimiter  element  (*)  will 
always  follow  a  variable  length  element 
to  denote  the  end  of  the  element.  No 
delimiter  will  follow  a  fixed  length 
element.  The  elements  convey 
information  in  a  specific  order  and  a 
combination  of  identifier  code  and  field 
position  is  used  to  identify  such 
information  as  accoimt  number.  For 
example,  the  current  format  allows  the 
identifier  code,  in  this  case  /AC- 
accoimt  number,  to  be  used  somewhere 
in  the  field  following  the  beneficiary 
field  tag,  BNF=.  .  ./AC-123.  Under  the 
proposed  format,  the  beneficiary  field 
tag  [4200]  may  be  followed  by  up  to  five 
elements:  a  defined  one  character 
identifier  code  (first  element);  the 
identifier  specified  by  the  code,  in  this 
case  an  account  number  (second 
element);  a  delimiter,  which  is  always 
an  asterisk  (third  element);  the 
beneficiary  name  (fourth  element);  and 
another  delimiter  (fifth  element),  such 
as  142001D123*SMITH*.  The  identifier 
code  is  always  the  first  element  and 
identifies  the  type  of  number  that 
follows  it,  in  this  case  "D"  represents 
account  number.  The  other  identifier 
codes  are  outlined  in  the  Glossary. 
The  proposed  format  would  also 
provide  ample  space  to  include 
identifying  information  in  a  payment 
order  to  facilitate  financial  institution 
compliance  with  Treasury's  proposed 
travel  rule.  For  example,  the  field 
following  the  originator  tag  [5000]  has 
sufficient  space,  up  to  a  maximum  of 
186  characters  (including  the  tag)  for  the 
originator's  financial  institution  to 
include  the  originator's  accoimt 
number,  name,  and  address.  The 
proposed  format  also  provides  more 
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space  to  identify  the  bank  that  accepted 
the  payment  order  from  the  originator; 
the  banii  routing  number,  name  and 
address  can  be  described  in  the  field 
following  originator's  financial 
institution  tag  15100],  up  to  a  maximum 
of  186  characters  (including  the  tag). 
The  current  format  only  provides  a 
maximum  of  61  characters  to  identify 
both  the  originator  and  the  originating 
bank. 

If  the  customer  of  the  originating  bank 
is  a  nonbank  financial  institution,  the 
originator  tag  (5000)  and  originator's 
financial  institution  tag  (5100)  can  be 
used  to  identify  the  transmitter  and 
transmittor's  financial  institution, 
I'espectively.*  In  this  case,  the  field 
following  the  originator  tag  |5000]  can 
be  used  to  reflect  the  transmitter's 
account  number,  name  and  address. 
Information  identifying  the 
"transmittor's  financial  institution,"  the 
nonbank  financial  institution  that 


accepts  the  payment  order  from  the 
transmitter,  can  be  included  in  the  field 
following  the  originator's  financial 
institution  tag  (5100].  If  the  bank 
accepting  the  transmittal  order  from  the 
transmittor's  financial  institution  (the 
originating  bank)  is  also  the  institution 
sending  the  payment  order  to  Fedwire, 
then  it  can  be  identified  by  routing 
number  and  short  name  in  the  field 
following  the  Sender  DFI  tag  [31001. 
For  example,  John  Doe  is  sending 
$7,000  to  his  aunt,  Sally  Jones,  who  has 
an  account  at  Bank  Seven.  His  aunt 
requests  that  he  include  instructions  for 
her  bank  to  call  her  when  the  money  is 
received.  John  decides  to  send  the 
money  from  his  money  market  mutual 
fund  at  Big  Broker/Dealer.  John  asks  his 
account  officer  at  Big  Broker/Dealer  to 
send  the  money  to  his  aunt  at  Bank 
Seven.  The  account  officer  has  John's 
name,  address,  and  account  number  on 
file,  and  asks  John  to  provide  the  same 


information  for  his  aunt.  John  provides 
his  aunt's  name  and  address,  but  is 
unaware  of  her  account  numb«r.- 

Big  Broker/Dealer  prepares  a 
transmittal  order  and  forwards  to  its 
bank.  Bank  Away  for  transmission  over 
Fedwire: 

Amount:  $7,000 

Date:  July  12, 1993 

From:  Our  Account  767676,  on  behalf 

of  our  customer  John  Doe,  account 

MMMF123456,  One  Wayward 

Avenue,  Watertown,  Md; 
To:  Bank  Seven,  Chicago,  ABA 

079999999.  for  further  credit  to 

Sally  Jones,  1920  Flapper  Lane, 

Chicago,  II; 
Instructions:  Phone  advice — Ms.  Jones 

(312) 555-1212. 

Bank  Away  accepts  Big  Broker/ 
Dealer's  transmittal  order  and  prepares 
a  corresponding  transmittal  order  to 
send  over  Fedwire  (in  bold): 


Description 


Type/Sub-type 

IMAD  

Amount 

Sender  DFI 

Sender  Reference 

Recerver  DFI  

Business  Function  Code 

Beneficiary's  Fl  

Beneficiary  

Originator  

Originator's  Fl  


Fl  to  Fl  Beneficiary's  Fl  Advice 


Tag 


[1510] 
[1520] 
[2000] 
[3100] 
[3320] 
[3400] 
[3500] 
(4100) 
(4200) 
[5000] 
[5100] 

(6310) 


Elements 


1000. 

0712E999999900G001. 

$7,000.00. 

059999999Away*. 

9999999999999999. 

079999999Bankseven* . 

CTR. 

F079999999*Bank  Seven  NA*. 

Dunknown*  Sally  Jones*  1920  Flapper  LA*  Chicago,  IL*. 

NMMMF 123456* John  Doe*  1  Wayward  Ave*  Watertown,  MD*. 

D767676*Bigbroker/Dealer*   222  Camden  Yards  Circle*   Balli- 

more,  MD*. 
PHN  on  Receipt*  Call  Ms  Jones  312-555-1212*. 


If  the  transmitter's  financial 
institution  forwards  the  transmittal 
order  to  a  financial  institution  that  is 
not  a  Fedwire  participant  but  utilizes  a 
correspondent  to  access  Fedwire,  that 


institution's  identifying  information, 
such  as  routing  number  and  name,  may 
follow  the  instructing  financial 
institution  tag  |5200].  In  the  example 
above,  if  Bank  Away  is  not  a  Fedwire 


participant  but  is  a  respondent  of 
Ultimate  Bank  &  Trust,  which  is  a 
Fedwire  participant,  then  the  payment 
order  sent  to  Fedwire  would  change  as 
follows: 


Description 


Tag 


Elements 


Sender  DFI  ... 
Instructing  Fl 


[3100] 
[5200] 


058888888Ultimate*. 
F059999999*Banl<  Away* 


|[f  the  customer  of  the  originating  bank 
is  an  individual,  corporation,  or  bank, 
the  originator  tag  [5000]  and  originator's 
financial  institution  tag  [5100]  can  be 


used  to  identify  the  originator  and 
originator's  financial  institution, 
respectively.*  In  the  example  above,  if 
John  Doe  decides  to  send  the  money 


bom  his  account  (12331234)  at  Bank 
Away,  then  the  payment  order  sent  to 
Fedwire  would  change  as  follows: 


Description 


Sender  DFI 

Originator  

Originator's  Fl 


Tag 


[3100] 
[5000] 
(5100) 


Elements 


059999999Away*. 

D 1233 1234* John  Doe*.  1  Wayward  Ave*  Watertown,  MD" 

F059999999*Bank  Away*. 


'  The  terms  "transmittal  order,"  "■transmitter" 
and  "transmitter's  financial  institution"  are  defmed 
in  the  notice  of  proposed  rule-making  (58  FR  46014, 
Atig.  31.  1993). 


•The  terms  "originator,"  "originator's  fmancial 
institution,"  and  "payment  order"  are  defined  in 
the  notice  of  proposed  rulemaking  (56  Fll  46014, 
Aug.  31, 1993). 
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If  the  beneficiary's  financial 
institution  is  not  a  Fedwire  participant, 
the  sender  may  direct  the  paynoent  order 
to  a  correspondent  that  maintains  a 
relationship  with  the  beneficiary's 
financial  institution.  In  such  a  case,  the 


identifying  information,  such  as  routing 
number  and  name  of  the  beneficiary's 
financial  institution,  may  follow  the 
beneficiary's  FI  tag  |4100|.  The 
correspondent  would  be  identified  in 
the  field  following  the  receiver  DFI  tag 


|3400|.  In  the  example  above,  if  Sally 
)ones  is  not  a  customer  of  Bank  Seven, 
but  her  credit  union.  Local  CU.  is  its 
respondent,  then  the  payment  order  sent 
to  Fedwire  would  change  as  follows: 


DescriptKXi 


Recetvef  DFI  ... 
Beneficiary's  R 


Benefoary 


Elements 


079999999Bankseven' . 

F271011111Local   CU'   808  Watertower   Center'    Chicago.   1L 

60604'. 
Dunknown'Sally  Jones'  1920  Flapper  l^'  Ctiicago.  If. 


The  beneficiary  tag  |4200|  and 
beneficiary's  financial  institution  tag 
|4100|  can  also  be  used  to  identify  the 
recipient  and  recipient's  financial 
institution  when  the  person  to  be  paid 
by  the  transmittal  order  is  the  customer 
of  a  non-bank  financial  institution.^  In 
this  case,  the  field  following  the 
beneficiary  tag  |4200|  can  be  used  to 
reflect  the  recipient's  account  number. 


name  and  address.  Information 
identifying  the  "recipient's  financial 
institution,"  the  nonbank  financial 
institution  that  accepts  the  payment 
order  for  the  recipient,  can  be  included 
in  the  field  following  the  beneficiary's 
financial  institution  ta^  |4100|.  If  the 
bank  accepting  the  payment  order  for 
delivery  to  the  recipient's  financial 
institution  is  also  the  institution  that  is 


receiving  the  payment  order  from 
Fedwire.  then  it  can  be  identified  by 
routing  number  and  short  name  in  the 
field  following  the  Receiver  DFI  tag 
|3400|. 

In  the  example  above,  if  John  Doe  had 
sent  the  money  to  his  aunt  in  care  of  a 
currency  exchanger.  Money  Swap,  who 
is  also  a  customer  of  Bank  Seven,  then 
the  payment  order  sent  to  Fedwire 
would  reflect  the  following: 


Description 

Receiver  DFI  '.. 

Beneficiary's  FI 

Beneficiary  


Elements 


079999999Bankseven' . 

0666666'f^oney  Swap  Inc*  10363  International  Blvd*  Chicago. 

IL  60604'. 
Dunknown'Sally  Jones*  19  3  Flapper  La'  Chicago.  IL*. 


The  proposed  format  also 
accommodates  inclusion  of  complete 
information  received  in  an  international 
(SWIFF  or  CHIPS)  transmittal  of  funds 
that  must  be  forwarded  over  Fedwire. 

For  example,  on  July  12.  1993.  First 
Bronx  NY  receives  a  SWIFT  message 
from  Black  Forest  Bank.  Munich 
(SWIFT  identifier  BBFBKDEZZ)  to  pay 


Cowboy  Trust,  Dallas  for  further  credit 
to  T.  Edwards,  account  123456  at  the 
Rodeo  Road  Branch  in  Austin.  The 
SWIFT  message  indicates  that  Franz 
Mousse,  doing  business  as  Steak  Palace. 
Maximillianstrasse  38.  Munich,  is 
paying  T.  Edwards  $34,000  US,  $10,000 
on  invoice  TT33  for  two  cases  of  Texas 
Ts  Bar-B-Q  sauce  and  $24,000  as  a 


franchise  fee  for  use  of  the  Texas  Ts 
Secret  Recipe.  Black  Forest  Bank 
includes  an  instruction  that  states  "Pay 
immediately.  Do  not  deduct  any  related 
fees  from  the  transfer  amount — charge 
fee  separately."  First  Bronx  prepares  a 
corresponding  transmittal  order  and 
forwards  it  over  Fedwire  (in  bold): 


Description 

Tag 

Elements 

Type/Sub-type 

11510) 

1000. 

IMAD  

[1520] 

0712B9999999000001. 

Amount 

[2000] 

534,000  00. 

Sender  DFI 

13100) 
[3320) 

029999999First  Bronx  NY'. 

Sender  reference  

9999999999999999. 

Receiver  DFI  

[3400] 

Cowtx)yt>ank".                                      " 

Business  function  code 

[3500] 

CTR. 

Intermediary  FI  

[4000] 

F029999999First  Bronx  NV. 

BeneficiaYs  FI  

[4100] 

F 1 1 9999999'Cowtx)yt>ank'  Rodeo  Road  Branch*  Austin" 

Benefoary  „ 

(4200) 

D123456'T.  Edward*. 

Originator  '. 

[5000] 

Dunknown*Franz  Mousse'  DBA  Steak  Palace'  Maximillianstrasse  38*  Munich,  Germany*. 

Originator's  FI  

[5100] 

BBFBKDEZZ'  Blackforest  BK'  Munich.  Germany*. 

Originator  to  tieneficiary  in- 

[6000] 

Pay  T.  Edwards  S34.000  US.'  510.000  INVt  rT33  2  Cases  Texas  TS'  Bar-B-Q  Sauce,  524,000 

lormation. 

Franchise  Fee*  for  Texas  Ts  Secret  Recipe*. 

FI  to  FI  receive  FI  informa- 

[6100] 

Per  Black  Forest  Bank'  Pay  Immediately.  Do  not  deduct  any'  related  fees  from  the  transfer' 

tion. 

amount— Charge  Fee  Separately*. 

If  a  transmittal  order  is  received  by  a 
domestic  financial  institution  via 


CHIPS,  when  a  corresponding  payment 
order  is  prepared  on  Fedwire.  the 


sending  bank's  CHIPS  identifier  may  be 
included  in  the  appropriate  field.  If  the 


•■The  temu  "recipienl"  and  "recipienl's  Financial 
institution"  are  deHned  in  the  notice  of  proposed 
rule  making  (58  PR  46014.  Aug.  31.  1993)  and 


include,  respectively,  the  terms  "Iteoeficiary"  and 
"beneficiary's  bank."  For  the  purposes  of  Fedwire. 
the  terms  "recipient"  and  "recipient's  financial 


institution"  will  refer  to  transactions  in  which  a 
nonbank  financial  institution  makes  payment  to  the 
person  named  in  the  transmittal/paymem  order. 


CHIPS  participant  is  the  originator's 
fmanciai  institution,  tag  |5100!.  then  the 
CHIPS  identifier  may  be  substituted  for 
the  SWIFT  identifier  in  that  field.  If  the 
CHIPS  participant  is  not  the  originator's 
bank,  then  the  originator's  bank's 
SWIFT  identifier  remains  in  the 
originator's  FI  tag  |5100l  and  the  CHIPS 
participant's  identifier  is  shown  in  the 
instructing  financial  institution  lag 
I S2001.  In  the  example  above,  if  Black 
I  ©rest  Bank  has  a  New  York  branc:h  that 
i  Ja  CHIPS  participant: 


Description 


C  h  ietnatofs  FI 


lidructing  FI 


Tag 


(5100) 


(5200) 


Elements 


BBFBKDE22* 

Biacklorest 

BK*. 
CBLKFOR99* 

Black'orest 

NY* 


^Competitive  Impact— The  Board 
hiHlieves  that  this  proposal  will  have  no 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
vf  Ith  the  Federal  Reserve  in  providing 
similar  services.  Specifically,  the  Board 
believes  that  implementing  the 
psnoposed  format  will  have  only  a 
minimal  effect  on  the  operations  of  the 
CHIPS  payment  system.  That  is,  CHIPS 
settlement  participants  will  need  to 
utilize  the  new  format  when  sending 
and  receiving  settlement  transfers 
through  the  Federal  Reserve  Bank  of 
rJew  York;  however,  these  same 
depository  institutions  are  also  Fedvvire 
participants  and  will  utilize  the  new 
format  to  send  and  receive  ail  Fedxvire 
tijnffic. 

The  Board  also  believes  that  the 
a(jiDption  of  the  propos4>d  formal  will 
iricrease  compatibility  among  CHIPS. 
S  (VIFT  and  Fedwire.  Increased 
Mimpatibiiily  facilitates  the  mapping  of 
trpnsfer  information  from  one  fonnat  to 
ancfher  when  a  payment  order  fiows 
tl:  rough  multiple  intermediary  barks 
tl|q{  usa  different  services.  Enhanced 

mpatibility  also  broadens  the  range  of 
flipires  that  sending  and  intermediary 
fi|i3ncial  institutions  have  whoa 

i  H.ting  a  transfer  system 


<>n 


R< ;  ]uest  for  Comment 

he  Board  requests  comment  on  its 
pibpusai  to  adopt  an  expanded  Fedwire 
for  Tiat  and  adopt  a  more  comprehensive 
set  of  d.itG  elements  by  late  1996  and  on 
ths  b*  netitb  and  co.sts  to  the  industry  of 
cc »  verting  to  the  expanded  format 

ciiically,  the  Board  requests 
Clements  on  the  following: 


Sflei 
(. 

I.  General 


t  >.  Do  you  believe  the  proposed 
fonnat  will  be  flexible  enough  to  meet 


your  existing  and  future  business  needs? 
Law  enforcement's  needs?  Will  it 
facilitate  compliance  to  Treasury's 
proposed  travel  rule? 

II.  Specific  Effects  on  Depository 
Institutions 

A.  Type  of  Connection — Please 
describe  how  your  institution  accesses 
Fedwire  and  the  modifications  you 
anticipate  making  to  that  facility  to 
support  an  expanded  format: 

1.  Do  you  access  Fedwire  through  a 
computer  interface,  Fedline"*,  or  the  off- 
line service? 

2.  If  you  have  a  computer  interface,  is 
it  a  vendor  supplied  or  in-house 
developed  system?  How  long  does  the 
development  team  or  vendor  estimate 
that  it  will  take  to  develop,  test  and 
implement  the  necessary  software 
modifications  to  accommodate  the 
proposed  format  at  your  site?  Are  there 
additional  charges  assessed  for  changes 
required  by  the  Federal  Reserve  System? 

3.  Does  your  institution  also  use 
CHIPS?  If  yes,  do  you  use  a  different 
funds  transfer  system  to  acx:ess  CHIPS  or 
does  the  system  you  use  to  access 
Fedwire  also  support  CHIPS?  If  yes.  will 
conversion  to  the  new  format  be 
simplified  because  you  already  have 
software  that  processes  CHIPS  transfers? 
If  the  system  is  vendor  supplied,  does 
the  vendor  currently  support  CHIPS  and 
SWIFT  interfaces? 

4.  Will  back  room  systems  that  upload 
files  or  download  files  to  your  funds 
transfer  system  (or  Fedline**)  have  to  be 
modified  as  a  resuh  of  the  format 
change?  To  what  degree:  significantly, 
moderately,  or  not  at  all? 

What  types  of  back  office  systems; 
genera!  ledger,  deposit  accounting, 
customer  information,  customer 
delivery,  or  something  e'se? 

5.  Will  it  cost  you  significantly  more 
lo  process  a  larger  format?  If  y-Rs  in 
what  ways? 

B.  Operations 

t.  What  types  of  prot*jdural  changes 
do  you  anticipate  to  accommodate  the 
new  format? 

2.  What  internal  training  and 
customer  education  efforts  do  you 
believe  to  he  required? 

3.  Wh.it  other  operational  efiei:!<  and 
costs  do  you  anticiptte? 

C.  Customer  Effects 

1.  Do  you  expect  your  customers  to 
incur  additional  costs  lo  acrximmodate 
the  new  format?  If  yes,  what  type  of 
costs? 

2.  Do  you  exf>ect  the  new  format  to 
have  a  minor  or  significant  impact  on 
your  customers?  Why? 


III.  Implementation  Strategies 
A.  Schedule 

1.  Is  the  proposal  to  implement  the 
new  format  by  late  1996  reasonable?  If 
not,  when  do  you  believe  your 
institution  and  the  industry  in  general 
could  be  ready  for  a  new  format? 

2.  Do  you  believe  the  schedule  can 
accommodate  your  institution's  testing 
requirements?  What  are  your 
institutions  testing  requirements? 

B.  Implementation  Alternatives 

1.  Will  any  one  alternative  be  more 
problematic  than  another  for  your 
in.stitution?  Is  any  alternative  likely  to 
be  more  beneficial  than  another?  Please 
describe  the  advantages  and 
disadvantages  you  anticipate  under  each 
alternative: 

a.  One-day  cutover:  all  participants 
begin  sending  and  receiving  the  new 
format  on  the  same  date. 

b.  Two-stage  cutover:  participants  will 
begin  receiving  the  new  format  during 
phase  one  and  sending  the  new  format 
during  phase  two.  Each  phase  will  last 
six  months. 

c.  Staggered-date  full  function 
cutover:  each  participant  selects  a  date 
to  begin  sending  and  receiving  the  new 
format. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  24.  1993 
WUImb  W.  Wilw, 
Secrrtary  of  lite  Board. 

Acceptance  Timestamp  Tag  h  110} — ReW 
ind:t-«t€s  the  data  and  time  thai  Fodwira 
accepted  the  transfer.  Also  includes  the 
Fedwire  epplication  ID. 

Adjiislment  Tag  |3000l— FieW  usad  to  carry     ' 
the  as-of  date  and  reason  for  an  adjustment 
soppliod  hy  the  FRB  granting  tha 
Bdju-imenJ. 

Advic*  t.o<le — An  element  of  the  FI  fo  FI 
adv»«  tags  (see  Ft  to  FI),  a  three  character 
code  that  identifies  the  method  !c  be  used 
to  nolifv  a  party  of  receipt  of  funds: 
LTR  Lpttpr 
PHN  Phone 
TLX  T.3lcx 
WRE  Wire 

Amplifyir^  A.-ivice — An  element  uf  •h»'  FI  to 
FI  advice  tags  isee  FI  to  FI):  descriptive 
Inforrriation  used  to  deliver  the  poymeni 
notifK,ation,  e.g.  phone  number  and 
«>rit3f  t  name. 

Alpha— EBCDIC  data  representation 
slcr>dard,  includes  any  alphabetic  chuzai  Iki 
A-Z,  space  character,  numeric  digit  0-9. 
and  the  following  .<    >  {    )  +  !&§./(, 
%  -  ?  '  ;  I  @  =  "  {     }  \ 

Amount  Tag  |2000}— Field  used  to  indicate 
the  amount  to  be  transferred;  eighteen 
characters,  with  com-Tias.  period,  and 
dollar  (dollar  sign  is  optional). 

BBi=Fieid  fag  used  to  identify  Bank  Jo  Bank 
Information  in  the  current  formtit,  contains 
miscellaneous  Information  pertaini.ig  to 
the  transfer. 
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BBK=Field  tag  used  to  identify  Beneficiary's 
Bank  in  the  current  forrnat:  identifies  the 
bank  acting  as  financial  agent  for  the 
beneficiary  of  the  transfer. 
Beneficiary ' — The  person  to  be  paid  by  the 

beneficiary's  bank.  Also  see  Recipient. 
Beneficiary's  Bank' — The  bank  identified  in 
a  payment  order  in  which  an  account  of 
the  beneficiary  is  to  be  credited  pursuant 
to  the  order  or  which  otherwise  is  to  make 
payment  to  the  beneficiary  if  the  order 
does  not  provide  for  payment  to  an 
account.  Also  see  Recipient's  Financial 
Institution. 
Beneficiary  Tag  14200)— Field  used  to 
identify  the  person  to  be  paid  by  the 
beneficiary's  bank  or  recipient's  financial 
institution  (non-bank). 
Beneficiary's  Financial  Institution  Tag 
I4100I— Field  used  to  identify  the 
beneficiary's  bank  or  recipient's  financial 
institution  (non-bank)  in  which  an  account 
of  the  beneficiary/recipient  is  to  be 
credited  pursuant  to  the  order  or  which 
otherwise  is  to  make  payment. 
BNF=Field  tag  used  to  identify  the 
Beneficiary  in  the  current  format;  the 
person  to  be  paid  by  the  beneficiary's  bank. 
Business  Function  Tag  [36001— Field  used  to 
carry  the  three  character  code,  formerly 
known  as  "Product  Code."  that  enables 
the  receiver  of  the  message  to  determine 
the  purpose  of  the  transfer: 
BTR    Bank  Transfer — Beneficiary  is  a 

bank. 
CTR    Customer  Transfer — (Beneficiary  is  a 

nonbank) 
CKS    Check  Same-Day  Settlement 
DEP    Deposit  to  Sender's  Account 
DRW    Drawdown 
FFR    Fed  Funds  Returned 
FFS    Fed  Funds  Sold 
Chips — Clearing  House  Interbank  Payments 

System 
aPS — Federal  Reserve  Computer  Interface 

Protocol  Specifications 
DLM — Delimiter — a  code  used  to  mark  the 
end  of  variable  length  data;  an  asterisk  "*" 
is  used  as  a  delimiter  element  in  the 
proposed  format. 
Element — A  specific  piece  of  information 
carried  in  a  field.  Elements  further  identify 
or  define  the  contents  of  a  field,  for 
example,  the  beneficiary  field  generally 
includes  elements  such  as  name  and 
address. 
Error  Field  Tug  [1130] — Field  is  completed 
when  the  Federbl  Reserve  returns  a 
Fedwire  message  to  the  sender  and 
includes  an  error  code,  number,  and 


'  Regulatory  definition  58  KR  46014,  August  31. 
1993.  All  s-niila'  deGr.itions  throughout  this 
docum«n>  will  be  identified  with  this  footnote 
number. 


description,  e.g.  "E185  Invalid  Type/ 
Subtype." 
FI  to  F!  Tags  |6100|  to  |6500l— Financial 
Institution  to  Financial  Institution 
Information — General  transfer-re'ated 
and  advice  information  that  is  forwarded 
from  one  financial  institution  to  another. 
In  the  proposed  format,  the  FI  to  FI  tags 
include  information  that  commonly 
follows  the  BB1=  tag  and  the  advice 
method  components  of  the  IBK=.  BBK= 
and  BNF=  tags  in  the  current  format.  The 
FI  to  FI  tags  are: 
Receiving  FI  Information — 16100] 
Intermediary  FI  Information — [6200| 
Intermediary  FI  Advice  Info. — 16210| 
Beneficiar}''s  FI  Information — 16300) 
Beneficiary's  FI  Advice  Info.— (6310) 
Beneficiary  Method  of  Payinent — (6320) 
Beneficiary  Information— 16400) 
Beneficiary  Advice  Information— |6410j 
FI  to  FI  information  (generic)— 16500) 
Field — A  sub-portion  of  a  message  extending 
from  a  tag  up  to.  but  not  including,  another 
tag  or  the  end  of  the  message.  A  field 
begins  with  a  tag  followed  by  one  or  more 
individual  data  items,  called  elements.  The 
definition  of  the  tag  will  determine  the 
format  of  the  field  and  the  elements  within 
the  field.  For  example,  tag  14200]  is  defined 
as  "beneficiary"  and  contains  several 
elements  that  may  be  used  to  describe  the 
beneficiary,  that  is,  account  number,  name 
and  address,  while  tag  |2000],  which  is 
defined  as  amount,  contains  only  one  18- 
character  element  to  identify  the  dollar 
amount.  See  Element. 
Funds  Transfer ' — The  series  of  transactions, 
beginning  with  the  originator's  payment 
order,  made  fOr  the  purpose  of  making 
payment  to  the  beneficiary  of  the  order. 
The  term  includes  any  payment  order 
issued  by  the  originator's  bank  or  an 
intermediary  bank  intended  to  can7  out 
the  originator's  payment  order.  A  funds 
transfer  is  completed  by  acceptance  by  the 
beneficiary's  bank  of  a  payment  order  for 
the  benefit  of  the  beneficiary  of  the 
originator's  payment  order.  Automated 
clearinghouse  transfers  or  funds  transfers 
governed  in  any  part  by  the  Electronic 
Funds  Transfer  Act  of  1978  (Title  XX, 
Public  Law  95-630,  92  Stat.  3728, 15 
U.S.C.  1693  et  seq.,  as  amended  from  time 
to  time),  are  excluded  from  this  definition. 
IBK=Field  tag  used  to  identify  an 
Intermediary  Bank  in  the  current  format; 
the  institution(s)  between  tlie  receiving 
institution  and  the  beneficiary's  institution 
through  which  the  transfer  must  pass,  if 
specified  by  the  sending  institution.  In 
such  cases,  this  is  the  receiving 
institution's  cretlit  party. 
Identifier  Code — The  first  element  following 
a  transfer  party  tag;  a  one  character  code 
that  further  defines  the  type  of  identifier 
that  follows  It  (See  Identifier).  Valid 
codes  are. 
N=Non-Bank 

D= Account  Number  (DDA) 
B=Bank  Identifier  Code  (BIC/SWIFT) 
C=CHIPS  Participant 


F=Routing  Number 
Identifier— A  variable-length  element  that 
carries  a  number  or  a  combination  of 
letters  and  numbers  to  more  fully 
identify  a  particular  party  in  a  payment 
message,  for  example,  an  account 
number  or  routing  number.  An  identifier 
follows  each  party  tag: 
Intermediary  FI— 14000] 
Beneficiary's  FI— 14100| 
Beneficiary— I4200I 
Originator— [50001 
Originator's  FI— [5100] 
Instructing  FI— (5200) 
Incoming  Funds  Transfer — A  payment  order 
sent  from  the  Fedwire  application  to  the 
participating  depository  institution,  the 
receiver,  which  notifies  the  receiver  that 
funds  have  been  credited  to  its  account.  An 
incoming  funds  transfer  is  received  when 
a  corresponding  Outgoing  Funds  Transfer 
has  been  initiated  by  another  institution. 
See  Outgoing  Funds  Transfer. 
IMAD  Tag  [1520]- Field  used  to  carry  the 
Input  Message  Accountability  Data.  IMAD 
is  established  at  the  time  the  message  is 
first  received  by  a  Federal  Reserve  Bank: 
includes  a  date,  the  logical  terminal 
(Lterm)  associated  with  the  interfacing 
application  that  sent  the  message  to 
Fedwire.  and  the  sequence  number 
assigned  by  the  interfacing  application. 
INS=Field  tag  used  to  identify  the  Instructing 
Bank  in  the  current  format;  the  institution 
other  than  the  originator's  bank  that 
instructs  the  sender  to  execute  the 
transaction. 
Intermediary  Bank ' — A  receiving  bank  other 
than  the  originator's  bank  or  the 
beneficiary's  bank. 
Intermediary  Financial  Institution ' — A 
receiving  financial  institution,  other  than  a 
bank,  the  transmittor's  financial  institution 
or  the  recipient's  financial  institution. 
Intermediary  Financial  Institution  Tag 
[4000]— Field  used  to  identify  an 
intermediary  bank  (see  IBK=)  or  a  non- 
bank  financial  institution,  other  than  the 
beneficiary's  bank  /  recipient's  financial 
institution,  that  receives  a  pa\-ment  order 
from  Fedwire  or  from  a  Fedwire 
particir>ant. 
Instructing  Financial  Institution  Tag  |5200] — 
Field  used  to  identify  an  instructing  bank 
or  non-bank  financial  institution.  See 
INS=. 
Intercept — Fedwire's  response  to  the  sender 
of  an  outgoing  funds  transfer  that  is 
rejected  or  other\vise  intercepted.  The 
intercept  message  is  a  copy  of  the  outgoing 
funds  transfer  message  with  a  description 
of  the  error  avlded.  See  Error  Field  Tag 
[1130). 
Interface  Code  (No  Tag) — Field  indicates  the 
type  of  communications  protocol  used 
by  the  application  sending  an  outgoing 
fimds  transfer  to  Fedwire: 
X    FLASH 
Z    FRISC 
Message  Disposition  Tag  [1100) — A  field 
used  to  carry  certain  message-related 
control  information;  the  field  has  four 
elements:  format  version,  test/production 
code,  message  duplication  code  (out), 
and  message  status  indicator.  Each 
element  is  described  below. 
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format  Version;  a  two  character  axif.  used 
to  identify  the  fomiat  of  the  message. 
Generally,  only  one  value  will  be  vahd 
for  this  code,  bur  a  second  value  may  bie 
defined  during  a  period  of  transition 
from  one  formal  to  arother. 
est/Production  Code;  a  one  ch3ra(.tpr  ct>d»- 
used  to  indicate  whether  the  sending 
appliratii^n  was  in  the  test  or  prfj<?;«;tion 
mode  when  the  transfer  was  originnted:  . 
Test  Mode 
Production  Mode 

l^lesscge  Duplication  &»de  a  one  chai^cter 
code  used  to  indicate  whether  the 
messai;e  has  been  sent  before: 
"    Original  Message 
Possible  Duplicate 

I :    Retrieval  on  an  Origmal  MessHge 

I'    Copy  of  an  Original 

Iflessage  Ststus  indicator  One  character 
co<ie  that  indicates  the  processing  status 
of  the  niessage- 

[  Intercepted  Outgoing  Transfer 
Accepted  (processfjdj  Outgoing  Transfer 
resulting  in  a  debit/credit 
Kejectfd  (error)  Outgoing  Transf.;r 

?  Ac-cppled  (processed)  Outgoing  Transfer 
(no  accounting  entrv) 

<  Incoming  Funds  Transfer 

'  P"=PossibIe  Duplicate 

'  R"=Retr>evBl  of  an  Original  Messagf 

'  C"=Copy  of  an  Original  NJessage 
Nl  JM — EBCDIC  data  representation  standard: 

:i>ciude.s  any  numeric  digit  5-9. 
OUt=FieId  tag  used  to  identify  Originator  to 

i^neficiary  Information  in  the  current 

format:  infonnation  convewd  fre)m  the 

jriginator  to  the  benef!cia.ry 
0(".B=Field  tag  used  to  identify  Originator's 

lank  in  the  current  format;  the  bank  acting 

'^r  the  originator  of  the  transfer. 
Ol  MD  Tag  i  n 20}— Field  used  to  carry  the 

Output  Message  Accountability  Data. 

;  MAD  is  established  at  the  time  the 

Tcssage  is  queued  for  dpiivcrv  by  «>  Federal 

Reserve  Bank;  includes  the  date,  the  logira! 

« rmina!  (Lterm)  associated  with  the 

iiterfaring  application  that  will  rprei\ e  the 

!  essage  frn.'n  Fedwire,  a  sequence  uurr;'!.^'''. 

I  time  stamp,  and  a  cr.Je  identifying  the 
•  ?B  deliveriiig  the  message. 

OJ I  i=FiPld  tag  used  to  identify  the  Originator 

I I  the  rurrrnt  format,  irvitiator  of  the 
iHnsfer. 

Originator ' — ^The  sender  of  the  first  payment 
I  »rder  in  a  funds  transfer.  Also  see 
jnsmittor 
kinator's  B-ril.  i — The  receiving  bank  to 
Jhich  t.^e  p-ivment  ordsr  of  the  originafor 
issut^c  ii  the  originator  is  not  a  bank  or 
le  originator  if  the  originator  is  a  bank. 
Bso  se<:  Tiansmittor's  Financial 
jstitu'  -m. 

^inator  T;»g  jSOCO}— Field  used  to  identify 
I  he  sencier  of  the  first  payment  order  in  a 
1  unds  transfer. 
t>  ttinator  s  Financial  Institution  Tag 
laJOO)— Field  used  to  identify  the  bank  or 
iipn-banK  financial  institution  to  which  the 
jHyme  It  order  of  the  originator  is  is;?ued. 
Out^.jing  Funds  Transfer — A  payment  order 
!  Qnt  from  8  participating  financial 
institution,  the  sender,  to  the  Fedwire 
application,  if  accepted  by  Fedwire,  the 
sender's  account  is  debited  and  the 
iwc-eiving  FVs  account  is  credited,  and  a 


corresponding  outgoing  funds  transfer  is 
delivered  to  the  receiving  Fl.  .See  Inroming 
Funds  Transfer. 
Outgoing  Transfer  Response — See  Intercept. 
Payment  Oriler »— An  instruction  of  a  sender 
to  a  receiving  bank,  transmitted  orally, 
electronically  or  in  writing,  to  pay,  or  to 
cause  to  another  bank  to  pay,  a  fixed  or 
determinable  amount  of  money  to  a 
beneficiery  if:  (1)  the  instrur.lion  does  not 
state  a  condition  of  payment  to  the 
beneficiary  other  then  ti.me  of  payment;  (2) 
the  rec-eiving  bank  is  to  be  reinr.bursed  by 
debiting  an  account  of,  or  otherwise 
receiving  payment  from,  the  sender;  and 
(3)  the  instruction  h  transmitted  by  the 
sender  directly  to  the  receiving  bank  or  to 
an  agent,  funds  transfer  system,  or 
communication  system  for  transmittal  to 
the  receiving  bank.  .Mso  see  Transmittal 
Order. 
Previous  Missage  IMAD  Tag  [3500|— Field 
used  to  reference  the  IMAD  of  an  earlier 
funds  transfer  when  the  sender  is 
returning,  correcting  or  otherv*  ;se 
referencing  a  transfer  previously  sent  or 
received. 
Receiving  Bank  '—The  bank  to  which  the 

sender's  instruction  is  addressed. 
Receiver  DFi  Number  Tag  [3400)— Field  used 
to  carrj'  the  nine-digit  routing  number  and 
short  name  of  the  receiver 
Receiving  Financial  Institution  '—The 
financial  institution  to  which  a  sender's 
instruction  is  addressed.  The  term 
"receivmg  financial  institution"  includes  a 
receiving  bank. 
Recipient  '—The  person  to  be  paid  by  the 
recipient  s  financial  inslituiion.  The  term 
recipient  includes  a  beneficiary. 
Recipient's  Financial  Institution' — The 
financial  institution  identified  in  a 
transmittal  order  in  which  an  sixriunt  of 
the  reripi*mt  is  to  be  credited  pursua.Tt  to 
t.'ie  transmittal  order  or  which  otherwise  is 
to  make  pay;nent  to  !he  recipient  if  the 
order  does  not  provide  for  payment  tc  an 
account.  The  term  recipients  financial 
institution  includes  a  bencficiarv's  bank. 
Reference  for  the  Beaeficiary  Tag  13321}— 
Field  used  to  provide  reference 
information  that  enables  the  nencfjciarj'  to 
identify  the  transfer,  the  beriefiriary 
reference  "iement  may  contain  up  to  Ifv 
characters  (letters  and.'or  n  jmbers). 
RFB- Field  tag  used  to  identify  the  Keftrence 
for  the  Beneilciary  .^  the  current  fonr.at, 
see  Reference  for  Benef-ciary  Tag  [3321 1. 
Sender  i — The  ppr«on  gi'-ing  the  instracticn 
to  the  receiving  Ijant  or  receiving  financial 
institutio.-i. 
Sender  FI  Number  Tag  [3100}— Field  used  to 
carry  the  nine-digit  ruuting  number  and 
short  name  of  the  sender. 
Sender  Reference  T»g  |3320!— Field  ust  d  to 
carry  the  sender's  reference  number;  may 
contain  up  to  16  characters  (letters  and.'or 
numbers). 
Sender  Supplied  Information  Tag  flSOOj — 
Field  is  used  only  for  outgoing  and 
intercepted  funds  transfers  and  contains 
three  elements:  user  request  correlation 
data,  test/production  r^jde,  and  racssage 
duplication  code  (in).  The  elements  are 
described  below: 
User  Request  Correlation  Data:  May  be 
used  to  identify'  an  inquiry  request  and 


the  requesting  termirtai  in  a  multi- 
tenninal  environment.  Fedwire  returns 
the  contents  of  the  original  outgoing 
message  when  sending  an  intercept 
mess^e. 
TestiProduction  Code:  See  description 

under  Mess;>ge  Disposition  Ttg  [IIOOJ 
Message  Duplication  Code  (In):  Sne 
description  under  Message  Divposiiion 
Tag  InOO!;  modiHed  as  follows  Values 
are: 
"  "  Original  Message 
P  Possible  Duplicate 
Special  Handling  Instructions  Tag  |1140>— 
Field  is  used  by  Fedwire  to  insert  special 
handiirg  instructionf-. 
Tag — Used  to  denote  the  beginning  of  a  field 
In  the  proposed  format,  a  tag  is 
composed  of  si^  characters  in  the  form 
Innnnl.  where  "n"  is  a  number,  the  left 
bracket  "I"  is  the  first  character,  and  the 
right  brai.ket ")"  denotes  the  end  of  the 
tag.  There  are  thirty-three  tags  defined 
Also  known  as  a  "field  tag". 
In  the  current  format,  a    field  tag'  denotes 
the  beginning  of  third-party  infc.rmafion. 
and  Is  composed  of  four  characters  in  the 
form  aa8=,  where  "a"  is  a  letter  and 
equals  sign  denotes  the  end  of  the  tag 
There  are  nine  tags:  ORG=,  OGB=,  IBK=, 
BBK=,  BNF=.  RFB=,  OBT=,  B3I=.  and 
1NS=. 
Tran.smittai  Order  '—An  instruction  of  a 
sender  to  a  receiving  financial  institution, 
transmit'.sd  orally.  electmnica!;y  or  in 
writing,  to  pay.  or  to  cause  to  pay,  a  fixed 
or  determinable  amount  of  money  to  the 
recipient  if:  (1)  the  instruction  does  net 
state  a  condition  to  payment  to  the 
recipient  other  than  time  of  payTnent.  (2) 
receiving  financial  institution  is  to  be 
reimbursed  by  debiting  an  account  of,  or 
otherwise  re»^iving  payment  from,  the 
sender;  and  [3]  the  irstruction  is 
transmitted  by  the  serider  directly  to  the 
receiving  financial  institution  or  to  an 
agent  or  communication  system  for 
L'Bnsmittal  to  the  rei.eiving  financial 
institution.  The  term  transmittal  order 
includes  a  payment  order 
Transraittor '— "The  sender  of  the  first 
transmittal  order  ia  a  transmittal  of  furds 
The  term  transmittor  includes  Ih? 
originator. 
TrsHsrvtior's  Financial  Institution '—The 
receiving  financial  instinition  to  which  the 
transmittal  order  of  the  trensmit'.or  Is 
issued  if  the  tiansmittor  is  not  a  financial 
institution,  or  the  transmittor  if  the 
transniittor  is  a  financial  institution.  The 
term  transmittor's  financial  ini»:itvition 
includes  the  origin^itar's  bank. 
Type./Subtype  Code  Tag  [1510)— Field 

indirates  the  transfer  type  and  sub-t>pe 
Type  Code  Values: 
10  third-party  Funds  Transfer 

15  Foreign  Transfers — Foreign  Central 
Banks  and  International  agencies 

1 6  Settlement  Transfers 
Sub-type  Code  Values: 

00  Transfer 

01  Request  for  Reversal 

02  Reversal  of  Trsnsfer 

07  Request  for  Reversal  of  Prior  Day 
Transfer 

03  Reversal  of  Prior  Day  Transfer 
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20  "As-or*  Adjustment 
31  Request  for  Credit  (Drawdown) 
Transfer 


32  Funds  Transfer  Honoring  a  Request  for 
Credit  (Drawdown)  Transfer 


33  Refusal  to  Honor  a  Request  for  Credit 

(Drawdown)  Transfer 
90  Service  Message 


Appendix  A.— Format  Pfioposal  List  of  Tags  by  Message  Type 


B 


Tag  No 


Tag  Description' 


Max.  field 

size  (with 

tag)" 


Outgoing 
funds  trans- 
fer (DPI  to 

Fedwire) 


Intercept  re- 
sponse to 
outgoing 
transfer 
(Fedwire  to 
DFI) 


IfKoming 
funds  trans- 
fer (Fedwire 
to  DFI) 


Order  in  which  field  appears  in  message. ^ 


None"  . 
(1100)« 
[1110]'' 
(1120) -» 
[1130)0 
(1140)0 
[1500)0 
[1510)0 
[1520)0 
(2000)  .. 
[3000]  .. 
(3100)  .. 

[3320)  .. 

(3321)  .. 
(3400)  .. 
[3500)  .. 
(3600)  .. 
(3700)  .. 
(4000)  .. 
(4100)  .. 
[4200)  . 
[5000]  . 
(5100)  . 
[5200]  .. 
(6000)  . 
[6100]  . 
(6200)  . 
(6210)  . 
[6300]  . 
[6310]  . 
(6320)  . 
[6400]  . 
(6410)  . 
[6500]  . 


Interlace  code  

Message  disposition 

Acceptance  timestamp 

OMAD 

Error  field 

Special  handlir>g  instructions  

Serxler  supplied  information  

Type/subtype  code 

IMAD  

Anxxjnt 

Adjustnoent  

Sender  DFI 

Serxler  reference  

Reference  lor  beneficiary 

Receiver  DFI  

Previous  message  IMAD  

Business  function 

Charges' 

Intermediary  Fl  

Beneficiary's  Fl 

Beneficiary 

Originator 

Origiruitor's  Fl 

Instructing  Fl  

Originator  to  ber>e(iciary  information 

Fl  to  Fl  receive  Fl  information  

Fl  to  Fl  intemiediary  Fl  information  

Fl  to  Fl  advice  information  

Fl  to  Fl  beneficiary's  Fl  information 

Fl  to  Fl  t>enefK:iary's  Fl  advice  infomrution 

Fl  to  Fl  beneficiary  method  of  payment 

Fl  to  Fl  beneficiary  information  

Fl  to  Fl  beneficiary  advice  information  

Fl  to  Fl  information 


1 

9 

18 

36 

46 

33 

08 

10 

24 

24 

14 

34 

23 

23 

34 

24 

9 

9 

186 

186 

191 

186 

186 

186 

150 

222 


01 


02 

03 

04 

05 

06 

07 

08 

09 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 


01 
02 


03 

04 

05 

06 

07 

08 

09 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


01 
02 
03 


04 


05 

06 

07 

08 

09 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 


•  A  description  of  the  cunrent  format  Is  in  the  Computer  Interface  Protocol  Specifications  (CIPS)  pages  5.8.1 ,  5.8.2  and  5.8.9. 

"Character  count  irwludes  six  character  tag  consisting  of  4  digits  and  2  brackets. 

>^  Optional  tags  may  t>e  omitted  from  message.  A  blank  indicates  the  tag  is  not  used  in  this  message  type.  Maximum  message  size  has  also  in- 
creased; Outgoing  has  604  characters  in  the  current  format.  1731  in  the  proposed  format  Intercept  731  current,  1834  proposed:  and  Incoming 
723  current.  1 808  proposed. 

oThe  imerlace  code  and  fields  with  tags  in  the  1000  series  are  designed  to  carry  technical  information.  The  content  and  purpose  of  these  tags 
and  fields  will  be  rrxjre  fully  defined  when  the  CIPS  are  published. 

« FieW  wiH  contain  1 6  characters  in  an  intercept  message  because  format  code  is  omitted. 

'Field  IS  reserved  for  possible  future  use. 

I  (Total  for  all  tags  in  (6100)  to  |6500)  senes). 


jFR  Doc.  93-29384  Filed  11-30-93;  8:45  am) 

BILUNG  COOC  UIO-OI-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  IBa.  as  added  by  tit)e  II  of  the 


Hart-Scott-Rodino- Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 


and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between  November  8. 1993  and  November  11, 1993 


Name  of  acquinng  person,  name  of  acquired  person,  name  of  acquired  entity 


VF  Corporation.  H.H.  Cutler  Company.  H.H.  Cutler  Company 

John  J.  Hamish.  Skinner  Corporation.  Northern  Commercial  Company  and  Newco,  Inc 

Citcorp,  Schlumberger  Ltd.,  Dowell  Schlumberger  Inc.  (Dowell  Indust.  Sendees  Div.)  !!!!!!!!!!!!.!!!!! 

WT  Corporation,  Skandia  Insurance  Company  Limited,  American  Skandia  bfe  Reinsurance  Cofporation  ..""!! 

Pennzoil  Company,  Mobil  Corporation,  Mobil  Cil  Exploration  &  Producing  Southeast  Inc  

Mobil  Corporation,  Pennzoil  Company,  Pennzoil  Exploration  and  Production  Company  " 

Isaac  Perlmutter.  Bristol-Myers  Squiljb  Company.  Clairol  incorporated  !.!.!!.Z!!!""I!!! 

Marshall  S.  Cogan,  Perfect  Fit  Voting  Trust,  Perfect  Fit  Industries,  Inc  ..!!"!!!!!!!!!!!!"!"' 

Ronakj  O.  Perelman,  Guthy-Renker  Corporation,  Guthy-Renker  Corporation  !..!!.""!!!!!!!!! 

Victor  K.  Kiam  II,  Bnstol-Myers  Squibb  Com,pany,  Clairol  Incorporated  !"!"!!!!!!"!!!" 

Forest  OH  Corporation,  Atlantic  Richfield  Company,  Atlantic  RichfieW  Company '. """'". 

Mr.  Keith  Rupert  Murdoch,  Combined  Broadcasting,  Inc..  Combined  Broadcasting  of  Philadelphia,  Inc  

Vintage  Petroleum.  Inc.,  Santa  Fe  Energy  Resources,  Inc.,  Santa  Fe  Energy  Operating  Partners.  LP 

Mr.  Michael  Futerman.  Carmel  Trust  (a  Cayman  Islands  person),  Auto  Works  Hokltngs,  Inc 

KP  Oil.  Inc..  The  British  Petroleum  Company  p  I.e..  BP  Exploration  &  Oil  Inc.  &  Service  Station  Holdings  Inc 

Cyprus  Minerals  Company,  Amax  Inc.,  Amax  Inc 

Vintage  Petroleum,  Inc.,  The  Pnidential  Insurance  Company  of  AiTierica.  Vintage/P  Acquisition  Limited  Part- 
nership. 

Coltec  Industries  Inc..  The  Morgan  Stanley  Leveraged  Equity  Fund  II,  LP..  Cottec  Holdings  Inc  

David  I  Margolis.  Coltec  Industries  Inc.,  Coltec  Industries  Inc  

NationsBank  Corporation,  United  Companies  Financial  Corporation,  Foster  Mortgage  Corporation 

Morgan  Stanley  Group  Inc.,  Coltec  Industries  Inc.,  Coltec  Industries  Inc 

The  B.F.  Goodrich  Company,  Henry  Bartjanel,  Sanncor  Industries.  Inc  

Merisel.  Inc..  Computerland  Corporation,  Computerland  Corporation  

Metropolitan  Life  Insurance  Company,  Joseph  L.  Cashen,  Century  21  Real  Estate  #1,  Inc „...!.!"!." 

Metropolitan  Life  Insurance  Company,  John  P.  Gerken.  Century  21  Real  Estate  #1,  Inc """""'. 

BEI  Holdings.  Ltd.,  Amresco  HoWings,  Inc.,  Amresco  HoWings,  Inc  ..."."."..." 

CGW  Southeast  Partners  I,  LP.,  BEI  HoWings,  Ltd.,  BEI  Holdings,  Ltd "''""'""'"""". 

QVC  Network,  Inc.,  Paramount  Communications  Inc..  Paramouit  Communications  Inc 

Color  Tile  Holdings,  Inc.,  ABF  Acquisition  Corp..  ABF  Acquisition  Corp 

Wilcox  &  Gibbs,  Inc.,  BTR  pte,  Summers  Group,  Inc  """"""""""!. 

La  Ouinta  Inns,  Inc.,  La  Ouinta  Motor  Inns  Limited  Partnership,  La  Quinta  Motor  Inns  Limited  Partnership  .... 

Heatthsource,  Inc..  Healthsource  Maine,  Inc.,  Healthsource  Maine,  Inc 

Castle  Hartan  Partners  II.  L.P..  INDSPEC  Chemical  Corporation,  INDSPEC  Chemical  Corporatiw  ....... .."...... 

Wartxjrg.  Pincus  Investors.  LP..  Celtrix  Pharmaceuticals,  Inc..  Celtrix  Phannaceuticals.  Inc  

Forest  Oil  Corporation.  Jeff  D.  Sandefer,  General  Sandefer  Offshore  Partnership  and  General *." 

Ronald  J.  Jackson.  Mattel.  Inc.,  Mattel,  Inc 

La  Confederation  des  caisses  populaires  ef  d'economie.  The  Laurentian  Mutual  Management  Corporation. 

The  Laurentian  Group  Corporation. 

Jason  Incorporated,  Code,  Hennessy  &  Simmons  Limited  Partnership.  Kollet  Industries.  Inc  

Charles  F.  Dolan.  Charies  F.  Dolan,  Cablevision  of  Connecticut  Limited  Partnership 

AEW  Partners,  LP.,  Chase  Manhattan  Bank.  N.A.,  Chase  Manhattan  Bank,  N.A  

Colgare-Palmolive  Company,  H.F.  Johnson  Distributing  Trust,  Overseas  IP,  Inc 

J.  Baker,  Inc.,  Dennis  B.  Tishkotf.  Tishkoff  Enterprises,  Inc  "."""."!!!!! 

DoMrthorpe  pk:,  Lear  Siegler  Holdings  Corp..  Lear  Siegler  Measurement  Controls  Corp 

Fleming  Companies,  Inc.,  William  J.  Woolley,  Big  W  of  Florida,  Inc  

Anheuser-Busch  Companies.  Inc.,  Societe  Nationaie  DMnvestissement.  Illochroma  International  Inc 

TorchmarV  Corporation.  General  Electric  Company,  TEAI— Chalkley  Limited  Partnership  ....! 

Ouonjm  Health  Group.  Inc.,  Baptist  Health  Services,  Inc..  Baptist  Hospital  of  Gadsden,  Inc 

Wellcome  p(c,  Eastman  Kodak  Company.  Sterling  Winthrop  Inc 

Knape  &  Vogt  Manufacturing  Company.  Code.  Hennessy  &  Simmons  Limited  Partnership.  The  Hirsh  Cotn- 

pany. 

Ford  Motor  Company.  Fuji  Heavy  Industries  Ltd.,  Subaru  Leasing  Corp  

Mr.  James  DeSorrento,  Kansallis-Osake-Pankki,  C4  Media  Cable  South,  Limited  Partnership 

Mr.  James  DeSorrento,  First  Union  Corporation.  C4  Media  Cable  South,  Limited  Partnership :. 

The  Williams  Companies.  Inc.,  Sun  Company,  Inc.,  Sun  Marine  Terminals  Company 

Integrated  Health  Sen/ices,  Inc.,  Carena  Holdings,  Inc.  (a  Canadian  company),  Central  Par*  Lodges,  Inc  ._". 

Aetna  Life  and  Casua,1y  Company,  Executive  Risk.  Inc.,  Executive  Risk,  Inc 

Tribune  Company,  Gannett  Co..  Inc..  Gannett  Co..  Inc „ " 

MEPC  pic.  American  Property  Trust.  Newco ,„„,[ 

Apertus  Technologies  Incorporated.  NYNEX  Corporation.  Systems  Strategies  Inc  .....1„....."... 

CGW  Southeast  Partners.  L.P.,  Rehrig  International,  Inc.,  Rehrig  International,  Inc  

The  lnterput)lic  Group  of  Companies,  Inc.,  WPP  Group  pic,  Scali,  McCabe,  Stoves.  Inc 

PepsiCo.  Inc.,  Charles  R.  Bronfman,  Prime  Restaurant  Systems  of  Anrierica  Inc 

Odyssey  Partners,  LP..  The  Trkja  Family  Trust.  Scotsman  Group,  Inc 

Eby-Brown  Company  LP.,  USX  Corporation.  Bosart  Co „ ."" 


PMNNo. 


FORF 


94-0095 
94-0109 
94-0129 
94-0138 
94-0143 
94-0144 
94-0149 
94-0151 
94-0152 
94-0153 
94-0154 
94-0159 
94-0164 
94-0188 
94-0194 
93-1274 
94-0171 

94-0174 
94-0175 
94-0176 
94-0178 
94-0179 
94-0170 
91^1810 
93-1811 
94-0066 
94-0067 
94-0131 
94-0183 
94-0185 
94-0190 
94-0191 
94-0192 
94-0193 
94-0201 
94-0202 
94-0203 

94-0210 
94-0220 
94-0222 
94-0223 
94-0234 
94-0126 
94-0135 
94-0161 
94-0216 
94-0155 
94-0158 
94-0163 

94-0204 
94-0217 
94-0218 
94-1026 
94-0219 
94-0243 
94-0247 
94-0248 
94-0252 
94-0253 
94-0256 
94-0258 
94-0263 
94-0272 


Date  terminated 


Nov.  8,  1993. 
Nov.  8.  1993. 
Nov.  8.  1993. 
Nov.  8.  1993. 
Nov.  8,  1993. 
Nov.  8,  1993. 
Nov.  8,  1993. 
Nov.  8,  1993. 
Nov.  8,  1993. 
Nov.  8,  1993. 
Nov.  8.  1993. 
Nov.  8,  1993. 
Nov.  8,  1993. 
Nov.  8.  1993. 
Nov.  8,  1993. 
Nov.  9,  1993. 
Nov.  10,  1993. 


Nov.  10, 
Nov.  10, 
Nov.  10, 
Nov.  10. 
Nov.  10, 
Nov.  12. 
Nov.  15, 
Nov.  15. 
Nov.  15. 
Nov.  15. 
Nov.  15. 
Nov.  15. 
Nov.  15. 
Nov.  15. 
Nov.  15. 
Nov.  15. 
Nov.  15, 
Nov.  15, 
Nov.  5, 
Nov.  15. 

Nov.  15. 
Nov.  15. 
Nov.  15. 
Nov.  15, 
r^v.  15, 
Nov.  16, 
Nov.  16, 
Nov.  17. 
Nov.  17, 
Nov.  18, 
Nov.  18, 
Nov.  18, 

Nov.  18, 
Nov.  18, 
Nov.  18. 
Nov.  19, 
Nov.  19. 
Nov.  19, 
Nov.  19, 
Nov.  19. 
Nov.  19. 
Nov.  19, 
Nov.  19. 
Nov.  19. 
Nov.  19. 
Nov.  19, 


1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 

1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 

1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 
1993. 


I  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 


Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 


Oflice,  Bureau  of  Competition,  Room 
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303.  Washington.  DC  20580.  (202)  326- 
3100. 

By  direction  of  the  Commission. 
Donald  S.  CUrk. 
Secretory. 
IFR  Doc.  93-29405  Filed  1 1-30-93:  8:45  am) 

■ILUNO  COOC  f750-01-M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  December  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
tiie  Federal  Advisory  Committee  Act 
(Pub.  L  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  monthly 
meeting  of  the  Federal  Accounting 
Standards  Advisory  Board  will  be  held 
on  Wednesday  and  Thursday,  December 
8  and  9, 1993  6Y>m  9  a.m.  to  4  p.m.  in 
room  7313  of  the  General  Accounting 
Office,  441  G  St.,  NW..  Washington.  DC. 

The  agenda  for  the  meeting  includes 
discussions  relating  to  (1)  Actuarial 
Methods  for  Measuring  Pensions  and 
Post  Employment  Benefits.  (2)  Capital 
Expenditures,  and  (3)  Accounting 
Concepts  Statement:  Entity  and  Display, 
elements,  recognition  and  measurement, 
and  cost  accounting. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Ronald  S.  Young,  Staff  Director,  750 
First  St.,  NE.,  room  1001,  Washington, 
DC  20002,  or  call  (202)  512-7354. 

AuUiority:  Federal  Advisory  Committee 
Act.  Pub.  L  No.  92-463,  section  10(a)(2).  86 
Stat.  770.  774  (1974)  (current  version  at  5 
L'.S.C  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015(1990). 

Dated:  November  24. 1993. 
Ronald  S.  Young, 
Executive  Director. 
IFR  Doc.  93-29352  Filed  11-30-93:  8:45  am) 

6JLUNG  COOC  1S10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-76] 

Availabinty  of  Administrative  Reports 
and  Software  Package  of  Health 
Effects  Studies 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  Administrative  Reports  of 
eight  ATSDR  health  effects  studies  and 
a  software  package  for  analysis  of 
disease  clusters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Lybarger,  M.D.,  M.S.,  Director, 
Division  of  Health  Studies,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Clifton  Road,  NE..  Mailstop  E-31. 
Atlanta.  Georgia  30333.  telephone  (404) 
639-6200. 

SUPPLEMENTARY  INFORMATION:  Sections 
104(i)  (7)  and  (9)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  (42  U.S.C. 
9604(i)  (7)  and  (9)1,  provide  the 
Administrator  of  ATSDR  with  the 
authority  to  conduct  pilot  studies, 
epidemiologic  and  other  health  studies, 
and  to  initiate  health  surveillance 
programs  to  determine  the  relation^lnp 
between  human  exposure  to  hazardous 
substances  in  the  environment  and 
adverse  health  outcomes. 

On  February  13, 1990,  ATSDR 
published  in  the  Federal  Register  [55 
FR  5136)  a  final  rule  entitled.  "Health 
Assessments  and  Health  Effects  Studies 
of  Hazardous  Substances  Releases  and 
Facilities."  The  primary  purpose  of  that 
rule,  which  created  a  new  regulation  at 
42  CFR  part  90,  was  to  set  forth  general 
procedures  that  ATSDR  will  follow 
relating  to  the  conduct  of  health  effects 
studies.  Section  90.11  of  the  regulation, 
which  concerns  the  reporting  of  results 
of  health  assessments  and  health  effects 
studies,  provides  that  reports  of  health 
effects  studies  conducted  under  section 
104(i)  of  the  CERCLA  shall  be  available 
to  the  general  public  upon  request. 

Availability 

The  reports  of  the  health  effects 
studies  and  software  listed  below  are 
now  available  through  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Rd.,  Springfield. 
Virginia  22151.  telephone:  1-800-553- 


6847.  There  is  a  charge  for  these  items 
as  determined  by  NTIS. 


Health  effects  study 


National  Health  Risk  Com- 
munication Trawung  Pro- 
gram for  State  Heattti 
AgerKy  Persofwel. 

ATSDR/HS-93/22. 

Hydrofluoric  Acid  Spill 
Symptom  Prevalence 
Study,  Texas  City,  Texas, 
ATSDR/HS-93/23. 

Mortality  Study  of  a  Popu- 
lation in  ttie  Vicinity  of  ttie 
Union  Chemical  Conv 
pany,  South  Hope,  Maine, 
ATSDR/HS-93/25. 

National  Exposure  Registry, 
Trichlofoethylene  (TCE) 
Subregistry  Baseline 

Technical  Report, 

ATSDR/HS-93/24. 

A  Retrospective  Study  of 
American  Indian  First  Re- 
sponders  Exposed  to  the 
1980  Russett  Chemical 
Company  Fire.  Fort  Hall 
Indian  Reservation,  Fort 
Hall.  Idaho.  ATSDR/HS- 
93/27. 

Blood  Lead  Screening 
Project  Coffeyvilie,  Kan- 
sas, ATSDR/HS-gS/^e. 

Study  of  Symptom  and  Dis- 
ease. Caldwell  Systems, 
Inc.,  Hazardous  Waste  In- 
cinerator, Caldwell  Courv 
ty,  NC,  ATSDR/HS-93/ 
29. 

The  Rocky  Mountain  Arse- 
nal Pilot  Exposure  Study 
Part  I:  Analysis  of  Expo- 
sure to  Arsenic  and  Mer- 
cury. ATSDR/HS-93/28. 

Software  Package;  Software 
to  Facilitate  Analysts  of 
Disease  Clusters  from 
Epidemiological  Data 

(Version    3.1    for    Micro- 
computers). 


NTIS  document 
No. 


P693-1 92953 


PB93-1 92961 


PB93-193126 


PB93-209187 


PB93-218345 


PB93-21S543 


PB93-231041 


PB93-231033 


PB93- 
502680GEI 


In  accordance  with  42  CFR  90.11, 
copies  of  these  final  reports  have  been 
distributed  to  the  Environmental 
Protection  Agency,  the  appropriate  State 
and  local  government  agencies,  and  the 
affected  local  communities. 

ATSDR  previously  announced  the 
availability  of  21  final  reports  of  health 
effect  studies  (55  FR  31445.  August  12. 
1990;  57  FR  29091,  June  30, 1992;  and 
58  FR  29413,  May  20, 1993).  Additional 
final  reports  will  be  announced 
semiannually  in  the  Federal  Register  as 
they  become  available. 
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Dated:  November  24. 1993. 
Walter  R.  Dowdle, 

Deputy  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

im  Doc.  93-29376  Filed  11-30-93;  8:45  am) 

BliUNG  CODE  4160-70-P 


Centers  for  Disease  Control  and 
Prevention 

Request  for  Comments  and  Secondary 
Data  Relevant  to  Concentrations  of  Air 
Contaminants  That  Are  Immediately 
Dangerous  to  Life  and  Health 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
and  Prevention  (CDC),  Public  Health 
Service  (PHS),  E)epartment  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice  of  request  for  comments 
and  secondary  data. 

SUMMARY:  NIOSH  is  requesting 
comments  from  all  interested  parlies 
cqnceming  the  development  and  use  of 
immediately  dangerous  to  life  and 
health  (IDLH)  concentration  values  for 
compounds  found  in  the  workplace. 
The  information  may  include  but  is  not 
iiinited  to:  (1)  Descriptions  of  situations 
in  the  workplace  where  IDLH  values  are 
used  (e.g.,  respirator  use  criteria)  and  (2) 
recommendations  for  methods  and 
criteria  that  should  be  used  to  establish 
IDLH  values. 

This  information  will  assist  NIOSH  in 
asisessing  the  actual  use  and  current 
sdentific  adequacy  of  the  existing  IDLH 
values. 

DATES:  Comments  concerning  this 
notice  should  be  submitted  by  May  2, 
1994. 

ADDRESSES:  Please  submit  two  copies  of 
any  information,  comments, 
suggestions,  or  recommendations  in 
writing  to:  Diane  M.  Manning,  Docket 
Office  Manager,  Division  of  Standards 
Development  and  Technology  Transfer, 
NIOSH,  4676  Columbia  Parkway.  C-14, 
Cincinnati.  Ohio  45226. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  J.  Whalen,  Division  of  Standards 
Development  and  Technology  Transfer, 
NIOSH,  4676  Columbia  Parkway,  C-14, 
Cincinnati,  Ohio  45226,  (513)  533-8306. 
SUPPLEMENTARY  INFORMATION:  In  1974, 
NIOSH  and  OSHA  jointly  initiated  the 
development  of  occupational  health 
standards  consistent  with  section  6(b)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  for  substances  with  existing 
OSHA  permissible  exposure  limits 
(PELs).  This  joint  effort  was  called  the 
Standards  Completion  Program  (SCP). 
The  SCP  developed  383  substance- 
specific  draft  technical  standards  with 


supporting  documentation  that 
contained  technical  information  and 
recommendations  needed  for  the 
promulgation  of  new  occupational 
health  regulations.  Although  new 
standards  were  not  promulgated  at  that 
time,  these  data  became  the  basis  for  the 
1981  NIOSHy'OSHA  Occupational 
Health  Guidelines  for  Chemical 
Hazards.' 

The  definition  for  IDLH  that  was 
derived  by  the  SCP  was  based  on  the 
MSHA  definition  stipulated  in  30  CFR 
11.3(t).  As  stated  in  the  documentation 
to  the  SCP  program, 2  the  purpose  for 
establishing  an  IDLH  value  was  "to 
ensure  that  the  worker  can  escape 
without  injury  or  without  irreversible 
health  effects  h-om  an  IDLH 
concentration  in  the  event  of  respiratory 
protection  equipment  failure.  The  IDLH 
value  is  considered  a  maximum 
concentration  above  which  only  a 
highly  reliable  breathing  apparatus 
providing  maximum  worker  protection 
is  permitted."  In  determining  IDLH 
values,  the  ability  of  a  worker  to  escape 
without  loss  of  life  or  irreversible  health 
effects  was  considered  along  with  severe 
eye  or  respiratory  irritation  and  other 
deleterious  effects  (e.g.,  disorientation 
or  incoordination)  that  could  prevent 
escape.  Although  in  most  cases,  escape 
from  a  particular  worksite  could  occur 
in  much  less  than  30  minutes,  as  a 
safety  margin,  the  SCP  IDLH  values 
were  based  on  the  effects  that  might 
occur  as  a  consequence  of  a  30-minute 
exposure.  The  IDLH  values  that  were 
developed  by  the  SCP  for  321 
sub.stances  can  be  found  in  the  NIOSH 
Pocket  Guide  to  Chemical  Hazards.3  No 
IDLH  values  were  established  for  the 
remaining  62  SCP  substances. 

The  oirrent  NIOSH  definition  for  an 
IDLH  exposure  condition,  as  stated  in 
the  NIOSH  Respirator  Decision  Logic,* 
is  a  condition  "that  poses  a  threat  of 
exposure  to  airborne  contaminants 
when  that  exposure  is  likely  to  cause 
death  or  immediate  or  delayed 
permanent  adverse  health  effects  or 
prevent  escape  from  such  an 
environment."  The  purpose  of 
establishing  an  IDLH  exposure 
concentration  is  the  same  given  by  the 
SCP:  To  "ensure  that  the  worker  can 
escape  from  a  given  contaminated 
environment  in  the  event  of  failure  of 
the  respiratory  protection  equipment." 
The  NIOSH  Respirator  Decision  Logic 
(RDL)  uses  the  IDLH  values  developed 
by  the  SCP  as  one  of  several  respirator 
selection  criteria.  Under  the  RDL,  the 
most  protective  respirators  (e.g.,  a  self- 
contained  breathing  apparatus  equipped 
with  a  full  facepiece  and  operated  in  a 
pressure-demand  or  other  positive- 
pressure  mode)  would  be  selected  for 


firefighting,  exposure  to  carcinogens, 
entry  into  oxygen-deficient 
atmospheres,  in  emergency  situations, 
during  entry  into  an  atmosphere  that 
contains  a  substance  at  a  concentration 
greater  than  2.000  times  the  NIOSH 
recommended  exposure  limit  (REL)  or 
OSHA  PEL.  and  for  entry  into  IDLH 
atmospheres. 

When  the  IDLH  values  currently  used 
by  NIOSH  as  respirator  selection  criteria 
were  developed  in  the  mid-1970s,  only 
limited  toxicological  information  was 
available  for  many  of  these  substances 
on  which  to  base  a  determination  as  to 
an  appropriate  IDLH  value.  Recently, 
questions  have  been  raised  concerning 
whether  all  of  the  IDLH  values  provide 
adequate  worker  protection.* 

NIOSH  is  requesting  information  on 
the  current  uses  of  IDLH  values  in  the 
workplace  to  determine  the  importance 
of  revising  existing  IDLH  values  and 
developing  new  values.  If  IDLH  values 
have  an  important  role  in  the 
workplace,  information  on  criteria  for 
establishing  IDLH  values  obtained 
through  this  notice  will  assist  NIOSH  in 
evaluating  the  scientific  adequacy  of  the 
criteria  and  procedures  originally  used 
for  establishing  IDLH  values  and 
proceeding  with  establishment  and 
revision  of  EDLH  values. 

1.  Use  of  IDLH  Concentration  Values 

NIOSH  plans  to  determine  (1)  if  (and 
how)  IDLH  values  are  used  to  select 
respirators,  including  the  need  for  the 
most  protective  respirators,  and  (2)  if 
there  are  other  uses  for  IDLH  values  in 
the  workplace.  NIOSH  requests 
comments  from  all  interested  parties  on 
the  following  issues  which  relate  to  the 
issues  of  IDLH  values.  Responses  to  the 
questions  will  assist  NIOSH  in 
ascertaining  the  range  of  options  and 
knowledge  among  environmental  and 
occupational  health  stakeholders 
regarding  these  issues. 

a.  Are  there  workplace  situations  in 
which  IDLH  values  are  used  for  the 
selection  of  respirators?  NIOSH  is 
especially  interested  in  situations  in 
which  the  IDLH  value  is  the  only  or 
principal  selection  criterion  that  would 
trigger  use  of  the  most  protective 
respirator.  Please  describe  these 
situations  as  fully  as  possible,  including 
(1)  a  description  of  the  exposure 
conditions  and  the  method  of 
determining  that  the  IDLH  value  has 
been  or  will  be  exceeded  and  (2)  an 
explanation  of  any  special  criteria  or 
procedures  concerning  sub-populations 
that  may  be  especially  susceptible  to 
impairment  resulting  from  respiratory 
challenges  or  hazardous  breathing 
environments  (e.g..  asthmatics). 
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b.  For  what  purposes,  other  than 
respirator  selection,  are  IDLH  values 
used  and  for  what  purposes  could  they 
be  used?  For  example,  IDLH  values 
could  be  used  in  hazard  analyses  to 
predict  the  consequences  of  catastrophic 
releases  of  a  chemical(s)  in  the 
workplace  or  environment.  Please 
describe  other  potential  or  actual  uses  of 
IDLH  values  identifying  the  uses. 
characterizing  the  uses,  and  explaining 
the  bases  for  the  uses. 

c.  Are  there  alternative  respirator 
selection  criteria  that  could  replace  the 
use  of  IDLH  concentrations?  Please 
describe  fully  such  criteria  and  how 
they  would  be  applied  for  respirator 
selection. 

d.  How  would  workplace  safety  and 
health  programs  be  affecied  if  NIOSH 
were  to  remove  IDLH  values  as  an 
element  in  the  NIOSH  Respiiator 
Decision  Logic?  Please  describe  the 
effects  in  terms  of  changes  in 
procedures,  changes  in  policy,  changes 
in  the  means  for  controlling  inhalation 
exposure,  and  ultimately,  effect  on 
worker  health.  How  would  workplace 
safety  and  health  programs  be  affected 
if  NIOSH  were  to  cease  publishing  or 
endorsing  IDLH  values? 

2.  Methods  or  Procedures  That  May  Be 
Used  to  Establish  an  IDLH  Value 

During  the  SCP,  IDLH  values  were 
determined  for  each  substance  on  a 
case-by-case  basis,  using  the  toxicity 
data  that  were  available  at  the  time. 
Whenever  possible,  IDLH  values  were 
based  on  health  effects  data  from  studies 
of  humans  exposed  for  short  durations. 
However,  in  most  instances,  a  lack  of 
human  data  necessitated  the  use  of 
animal  toxicity  data.  When  available 
health  effects  data  for  a  substance  were 
limited  to  data  ht>m  studies  of  animals 
exposed  for  short  durations  (e.g.,  0.5  to 
4  hours),  the  IDLH  value  was 
established  as  the  lowest  exposure  that 
caused  death  or  an  irreversible  health 
effect  in  any  species.  When  only  oral 
lethal  dose  (LD)  data  from  animal 
research  were  available,  the  lowest  LD 
data  were  used  to  calculate  an 
equivalent  exposure  to  a  7Q-kg  worker 
breathing  approximately  10  cubic 
meters  of  air. 

This  calculation  was  used  as  the  IDLH 
value.  Because  chronic  exposure  data 
may  have  little  relevance  to  acute 
effects,  they  were  used  in  determining 
IDLH  values  only  in  conjunction  with 
"competent  toxicological  judgement." 
In  a  number  of  instances  when  no 
animal  or  human  research  data  were 
available  to  directly  evaluate  the  acute 
toxicity  of  a  substance.  IDLH  values 
were  established  based  on  the  toxicity  of 
chemically  and  physically  analogous 


substances.  In  addition,  in  those 
instances  where  the  procedures 
described  above  yielded  a  value  above 
the  lower  explosive  limit  (LEL).  the  LEL 
was  selected  as  the  VDIM  value. 

NIOSH  requests  comments  from 
interested  parties  on  the  following 
issues  which  are  relevant  to  the 
determination  of  IDLH  values. 
Responses  to  the  questions  will  assist 
NIOSH  in  ascertaining  the  range  of 
opinions  and  knowledge  among 
environmental  and  occupational  health 
stakeholders  regarding  these  issues. 

a.  IDLH  Definition 

i.  Should  one  definition  of  IDLH  be 
used  by  all  Federal  agencies  (e.g.. 
NIOSH.  OSHA.  MSHA.  and  EPA)  for  all 
purposes  to  which  the  IT^H  concept  is 
applied  (which  may  include  more  than 
respirator  selection)?  If  so,  what  should 
this  single  definition  be?  If  more  than 
one  definition  is  needed,  describe  the 
different  definitions  and  their  uses. 

ii.  Is  an  IDLH  value  based  on  a  30- 
minute  exposure  appropriate?  If  not. 
what  exposure  period  should  be  used 
and  why? 

iii.  What  is  an  appropriate  definition 
of  an  "irreversible"  health  effect? 

b.  Methods  of  Establishing  IDLH  Values 

i.  Are  the  methods  used  by  the  SCP. 
as  stated  earlier,  optimal  for  establishing 
IDLH  values?  What  other  approaches 
could  be  used? 

ii.  What  factors  should  be  considered 
when  extrapolating  health  effects  from 
animals  to  humans?  For  example,  what 
respiratory  minute  volumes  should  be 
used  and  what  equivalency  should  be 
used  (e.g.,  body  Weight  or  surface  area)? 

iii.  What  toxicological  endpoints 
should  be  used  to  establish  an  IDLH 
value  (e.g..  cardiovascular  effects,  eye 
irritation,  neurotoxicity)?  How,  if  at  all, 
should  latent  (i.e..  long-term)  effects 
such  as  carcinogenicity  or  reproductive 
effects  be  used? 

iv.  What  short-term  toxicity  data  are 
needed  for  setting  IDLH  values?  What 
testing  methods  and  protocols  should  be 
applied  to  obtain  these  data  (e.g.. 
pharmacokinetics.  LCso.  LD.v>.  dermal 
toxicity)? 

v.  If  lethal  concentration  or  lethal 
dose  data  are  used  in  determining  IDLH 
values,  what  are  the  minimum  data 
needed  to  set  an  IDLH  value?  How 
should  the  various  types  of  lethal  dose 
data  (e.g..  oral,  intravenous)  be  used  and 
how  should  uncertainty  values  be 
applied? 

vi.  IDLH  values  derived  by  the  SCP 
for  ten  substances  (e.g.,  n-pentane. 
propane,  ethyl  ether,  and  methyl 
acetylene)  are  equal  to  the  lower 
explosive  limit  (LEL)  for  those 


compounds.  If  the  LEL  is  less  than  the 
concentration  that  may  impair  escape  or 
cause  irreversible  health  effects,  should 
the  IDLH  value  equal  the  LEL  or  should 
the  IDLH  value  be  set  solely  on  the  basis 
of  toxicological  and  health  effects  data 
without  regard  to  the  LEL?  If  the  LEL  is 
used  to  derive  the  IDLH  value,  as  a 
safety  factor,  should  the  IDLH  value  be 
set  so  as  not  to  exceed  some  percentage 
of  the  LEL  (e.g..  10%.  2.5%)?  If  so.  please 
explain  the  basis  for  the  proportion  of 
the  LEL  recommended. 

vii.  Should  the  IDLH  value  be 
calculated  based  on  (1)  the  lowest 
exposure  causing  death,  escape- 
impairing  or  irreversible  health  effects, 
or  (2)  the  highest  exposure  not  causing 
death,  escape- impairing  or  irreversible 
health  effects? 

viii.  Should  the  IDLH  value  be 
calculated  as  a  fixed  percentage  (e.g.. 
10%)  of  a  predetermined  benchmark 
dose  (e.g.,  LCm>  or  LC|<,)?  What  fixed 
percentage  and  benchmark  dose  should 
be  used?  If  several  different  lethal  dose 
determinations  are  reported  in  the 
literature,  should  the  lowest  of  the 
published  benchmark  doses  be  used  to 
establish  the  IDLH  value? 

ix.  Should  escape-impairing 
endpoints  such  as  impaired  visibility 
caused  by  dusts  or  mists,  disorientation, 
and  nausea  be  used  to  determine  an 
IDLH  value?  If  so.  how  should  the  IDLH 
value  be  set  using  these  criteria  (e.g.. 
what  dust  concentration  should  be 
considered  as  causing  impaired 
visibility)? 

X.  Should  dermal  exposure  to  mists, 
vapors,  or  gasfes  be  considered  in 
developing  an  IDLH  concentration?  If 
so,  how  should  this  be  factored  into 
setting  the  IDLH  value? 

xi.  How  would  animal  toxicity  data  be 
used  to  identify  the  concentration  at 
which  an  "irreversible"  health  effect 
occurs?  An  escape-impairing  effect? 

xii.  If  exposure  in  the  workplace  to 
more  than  one  compound  with  an  IDLH 
value  is  possible  (e.g.,  NO  and  NO2), 
should  an  additive  or  synergistic  effect 
be  considered?  If  so,  how  should  this  be 
determined? 

Dated:  November  19.  1993. 
Diane  D.  Porter, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
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-bod  and  Drug  Administration 
(Docket  No.  92F-04471 

Enzyme  Blo-Systems,  Ltd.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
jhat  Enzyme  Bio-Systems,  Ltd..  has  filed 
$  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  periodic  acid 
and  polyethyleneimine  as  fixing  agents 
for  immobilizing  those  enzymes  that  are 
generally  recognized  as  safe  or  approved 
as  food  additives. 
DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  January  3, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklaw-n  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbacfa.  Center  for  Food 
Safety  and  Appl^  Nutrition  (HFS- 
217).  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204. 
202-254-9519. 


SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))). 
notice  is  given  that  a  petition  (FAF 
1A4288)  has  been  filed  by  Enzyme  Bio- 
Systems.  Ltd..  2500  Kennedy  Dr..  Beloit. 
WI  53511.  The  petition  proposes  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of  periodic  acid 
and  polyethyleneimine  as  fixing  agents 
for  immobilizing  those  enzymes  that  are 
generally  recognized  as  safe  or  approved 
as  food  additives. 

The  potential  environmental  impact 
of  thir.  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  January  3. 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If  based  on  its  review. 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  19. 1993. 
Douglas  L.  Archer. 

Deputy  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
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[Docket  No.  91 F-0254] 

Exxon  Chemical  Co.;  Filing  of  Food 
Additive  Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Exxon  Chemical  Co.  to  indicate 
that  the  petitioned  additive, 
hydrogenated  cyclodiene  resins  is  also 
intended  for  use  in  a  copolymer  of 
propylene  and  ethylene  containing  not 
less  than  94  weight  percent  propylene 
for  use  in  contact  with  food.  The 
previous  filing  notice  indicated  that  the 
additive  was  intended  for  use  only  in 
polypropylene  films  intended  to  contact 
food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  January  3. 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  1.  1991  (56  FR  36814),  FDA 
announced  that  a  petition  (FAP  1B4267) 
had  been  filed  by  Exxon  Chemical  Co., 
P.O.  Box  241,  Baton  Rouge,  LA  70821. 
In  the  notice  of  filing.  FDA  announced 
that  the  petitioner  had  proposed  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  hydrogenated 
cyclodiene  resins  for  use  as  a 
component  of  polypropylene  film 
intended  to  contact  food. 

Upon  further  review  of  the  petition, 
the  agency  notes  that  the  petitioner 
requested  use  of  the  additive  for  use  in 
copolymers  of  propylene  and  ethylene 
containing  not  less  than  94  weight 
percent  propylene,  in  addition  to  its  use 
in  polypropylene  films. 

Therefore.  FDA  is  amending  the  filing 
notice  of  August  1.  1991,  to  state  that 
the  petitioner  requested  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  petroleum 
hydrocarbon  resins  (cyclopentadiene- 
type),  hydrogenated.  as  a  component  of 
polypropylene  or  a  copolymer  of 
propylene  and  ethylene  containing  not 
less  than  94  weight  percent  propylene  . 
for  use  in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  peirticipation 
consistent  vnth  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Act  (40  CFR  1501.4  (bj),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 


63382  Federal  Register  /  Vol.  58.  No.  229  /  Wednesday,  December  1,  1993  /  Notices 


Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  January  3, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25  40(c). 

Dated:  November  23, 1993. 

Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
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pocket  No.  93G-0395] 

Foreign  Domestic  Chemicals  Corp.; 
Filing  of  Petition  for  Affirmation  of 
GRAS  Status 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Foreign  Domestic  Chemicals  Corp. 
has  filed  a  petition  (GRASP  3G0403) 
proposing  to  affirm  that  tara  gum  is 
generally-recognized  as  safe  (GRAS)  as 
jJmrect  human  food  ingredient. 

T>ATES:  Written  comments  by  January  31. 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Farklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Owen  Fields,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-207).  Food  and 
Drug  Administration.  200  C  St.  S\V., 
Washington,  DC  20204,  202-254-9528. 
SUPft.EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s)  and  409  (21  U.S.C.  321(s) 


and  348))  and  the  regulations  for 
affirmation  of  GRAS  status  in  §  170.35 
(21  CFR  170.35),  notice  is  given  that 
Foreign  Domestic  Chemicals  Corp.,  95 
Chestnut  Ridge  Rd.,  Montvale.  NJ  07645 
(c/o  Delta  Analytical  Corp.),  has  filed  a 
petition  (GRASP  3G0403)  proposing  that 
tara  gum  be  affirmed  as  GRAS  for  use 
as  a  direct  human  food  ingredient. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§170.30  and 
170.35  is  filed  by  the  agency.  There  is 
no  prefiling  review  of  the  adequacy  of 
data  to  support  a  GRAS  conclusion. 
Thus,  the  filing  of  a  petition  for  GRAS 
affirmation  should  not  be  interpreted  as 
a  preliminary  indication  of  suitability 
for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
January  31,  1994,  review  the  {petition 
and/or  file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not,  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)),  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  19, 1993. 
Douglas  L.  Archer, 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

IFR  Doc.  93-29457  Filed  11-30-93;  8:45  am) 

B4LUNO  COOC  41«»-01-F 


[Docket  No.  93D-0394] 

Public  Workshop  on  Validation  of 
Blood  Establishment  Computer 
Systems;  Availability  of  Draft 
Guideline;  Request  for  Comments; 
Correction 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  November  9.  1993  (58  FR 
59488).  The  document  announced  a 
forthcoming  2-day  workshop  on 
validation  of  blood  establishment 
computer  systems  and  also  announced 
the  availability  of  a  "Draft  Guideline  for 
the  Validation  of  Blood  Establishment    ' 
Computer  Systems."  Comments  were 
also  requested.  The  document  was 
published  with  an  incorrect  docket 
number.  This  document  corrects  that 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448.  310-594-3074. 

In  FR  Doc.  93-27510,  appearing  on 
page  59488  in  the  Federal  Register  of 
Tuesday.  November  9, 1993,  the 
following  correction  is  made: 

1.  On  page  59488,  in  the  second 
column,  in  line  1,  the  docket  number 
■'93N-0394"  is  conected  to  read  "93Jy- 
0394 '. 

Dated:  November  24. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-29460  Filed  11-30-93;  8:45  ami 

BILUNC  CODE  4160-01-F 


[FDA-225-©^70011 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  University  of 
Auburn  on  Pharmacokinetics  and 
Drugs  in  Food-Producing  and  Other 
Animals 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
Auburn  University  (AU).  The  purpose  of 
this  MOU  is  to  encourage  cooperative 
research  dealing  with  pharmacokinetics 
and  the  disposition  of  a  variety  of  drugs 
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i«' food-producing  and  other  animals. 
This  MOU  will  assure  that  recognized 
expertise  in  the  areas  of 
pharmacokinetics  and  drug  disposition 
in  animals  is  made  available  to  the 
Center  for  Veterinary  Medicine,  Office 
of  Science.  Division  of  Animal  Research 
scientists. 

DATES:  The  agreement  became  effective 
on  September  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  D.  Wagner,  Center  for  Veterinary 
Medicine  (HFV-520).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-504-8500. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c). 
which  states  that  all  written  agreements 
atid  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
nnemorandum  of  understanding. 

bated:  November  24, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

MemoraiMiam  of  Usderslanding  Betweea  the 
Food  and  Drug  Administration.  Center  for 
Veterijiary  Medicine,  Office  of  Science. 
Division  of  Animal  Research.  Beltsville.  MD 
2O705,  and  the  Department  of  Pharmacal 
Sciences.  School  of  Pharmacy,  Auburn 
University,  Auburn,  AL  36849 

/.  Purpose 

The  D:\-ision  of  Animal  Research  (DAR) 
and  .\ubum  University  (AU)  have  agreed  Jo 
conduct  cooperative  research  dealing  with 
the  pharmacokinetics  and  the  disposition  of 
a  variety  of  drugs  in  food-producing  and 
other  animals. 

/.  ..Background 

At  present,  the  Division  of  Animal 
F  Qsearch.  Office  of  Science.  Beltsville  lacks 
t  le  expertise  and  sophisticated  computer 
f  harmacokinetic  programs  available  to 
s  :(entifically  design  and  provide  proper 
analysis  of  data  originated  from  studies  in  the 
area  of  drug  disposition  in  animals.  This 
agreement  is  needed  to  assure  that 
recognized  expertise  in  that  area  is  made 
available  to  DAR  scientists. 

///.  Substance  of  the  Agreement 

A.  FUA-CVM-OSB  Agrees  to: 
Provide  scientific  personnel  for  the 
purpose  of  designing,  conducting, 
supervising,  and  cooperating  in 
experiments,  studies,  and  programs. 

H.  Auburn  University  ^rees  to: 
Make  available  th«  expertise  of  Dr.  W.  R. 
Ravis  to  cooperate  with  all  aspects  of  the 
intended  studies  from  their  inception  to 
proper  design,  data  analysis,  and 
pharmacokinetic  interpretation. 

d.  ft  is  Mutually  Agreetk 
1.  To  review  jointly  the  results  of  the 
program,  on  an  annual  basis,  and  to 
evaluate  its  accomplishments  and 
progress.  Appropriate  changes  can  be 


instituted  upon  concurrence  of  both 

parties. 
2.  To  confer  on  the  nature  of  the 

experiments  to  be  conducted. 
3  That  journal  authorship  will  depend  on 

the  extent  of  the  involvement  of  both 

parties. 

4.  This  agreement  is  to  describe  in  general 
terms  the  basis  on  which  the  parties  will 
cooperate  in  experimental  studies  and 
programs  and  will  not  create  binding 
enforceable  financial  obligations  against 
either  party.  Each  party  will  handle  and 
expend  its  own  funds  in  accordance  with 
the  appropriate  departmental  rules  and 
regulations. 

5.  The  responsibility  of  the  cooperating 
parties  are  contingent  upon  funds  being 
available  from  which  expenditures  may 
be  legally  made. 

6.  Upon  termination,  property 
contributions,  if  any,  shall  be  returned  to 
the  contributing  party  unless  the  other 
party  purchases  the  contributed  property 
at  current  market  value. 

fV.  Names  and  Addresses  of  Participating 
Parties 

A.  Food  and  Drug  Administration,  Center  for 
Veterinary  Medicine,  OfBce  of  Science. 
Division  of  Animal  Research,  Beltsville, 
MD  20705. 

B.  Auburn  University,  School  of  Pharmacy, 
Department  of  Pharmacal  Sciences, 
Auburn  University,  Auburn,  AL  36649. 

V.  Liaison  Officers 

A.  Liaison  Officer  for  AU:  Dr.  William  R. 
Ravis,  Professor  and  Head,  Department  of 
Pharmacal  Sciences,  School  of  Pharmacy. 
Auburn  University,  Auburn,  AL  36849- 
5501 ,  Phone:  205-844-8337. 

B.  Uaison  OfficerforFDA-CvM-OSB:  Dr. 
Waldir  M.  Pedersoli,  Veterinary  Research 
Pharmacologist,  Division  of  Animal 
Research,  BARC-East,  Building  328-A. 
Phone:  301-504-8500. 

VI  Period  of  Agreement 

This  agreement  becomes  effective  upon 
acceptance  by  both  parties  and  will  continue 
in  effect  for  three  years.  It  may  be  revised  by 
mutual  written  consent  or  terminated  by 
either  party  upon  a  30-day  advance  written 
notice  to  the  other  party. 

Approved  and  Accepted  for  Auburn 
University 
By:  Thomas  Riley 

Title:  Acting  Dean,  School  of  Pharmacy 
Date:  September  8, 1993 

Approved  and  Accepted  for  the  Food  and 
Drug  Administration 
By:  Richard  H.  Teske 
Title:  Acting  Director,  Center  for  Veterinary 

Medicine 
Date:  August  19. 1993 

|FR  Doc.  93-29459  Filed  11-30-93;  8:45  am] 

BILUN6  COM  «1«0-01-f 


Health  Resources  and  Services 
Administration 

United  Network  for  Organ  Sharing 
Allocation  Principles 

AGENCY:  Health  Resources  and  Services 
Administration,  FHS. 
ACTION:  General  notice — request  for 
comments;  public  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  Network  for  Organ  Sharing 
(UNOS),  a  private  organization  that 
operates  the  Organ  Procurement  and 
Transplantation  Network  (OPTN)  under 
contract  with  the  Health  Resources  and 
Services  Administration  (HRSA), 
pursuant  to  section  372  of  the  Public 
Health  Service  (PHS)  Act,  has  made 
available  for  public  comment  a  working 
document  describing  basic  principles  of 
allocation,  policy  objectives,  and 
performance  measures  for  evaluating  the 
organ  allocation  system.  In  addition, 
UNOS  will  hold  a  public  hearing  on 
January  24-25, 1994  at  the  Hotel  Sofitel 
in  Chicago  for  individuals  and 
organizations  who  wish  to  present  oral 
testimony  to  support  their  written 
comments  regarding  the  working 
document.  Because  UNOS,  as  the  PHS 
contractor  under  section  372.  has 
certain  responsibility  affecting 
participants  in  the  Medicare  and 
Medicaid  programs,  HRSA  has 
determined  that  it  is  in  the  public 
interest  for  this  notice  to  be  issued  in 
order  to  enhance  public  awareness  of 
the  policies  of  UNOS  and  encourage 
public  comment  on  these  policies. 
SUPPLEMENTARY  INFORMATION:  The  OPTN 
is  required  to  establish  criteria  for 
allocating  organs  for  transplantation  and 
to  provide  the  public  an  opportunity  to 
comment  with  respect  to  such  criteria. 
Additionally,  HRSA  requires  that  the 
OPTN  provide  assistance  to  organ 
procurement  organizations  and 
transplant  centers  for  the  matching  and 
allocation  of  donor  organs  equitably 
among  transplant  patients.  The  working 
document  will  be  utilized  by  OPTN 
committees  and  the  OPTN  Board  of 
Directors  in  evaluating  allocation 
policies  and  procedures  for  possible 
revision. 

Distribution  of  and  Comments  on  the 
Working  Document 

Copies  of  the  working  document  can 
be  obtained  by  contacting  Mr.  Gene 
Pierce,  Executive  Director.  UNOS,  1100 
Boulders  Parkway,  Suite  500, 
Richmond,  Virginia  23225;  Telephone 
(804)  330-8604;  Fax  (804) 330-«517. 
Written  comments  regarding  the 
document  should  be  addressed  to 
Douglas  Norman.  M.D..  President. 
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UNOS.  at  the  same  address.  A  copy  of 
the  written  comments  should  also  be 
sent  to  Mrs.  |udith  B.  Braslow,  Director, 
Division  of  Organ  Transplantation,  5600 
Fishers  Lane,  room  llA-22,  Rockville. 
Maryland  20857. 

Public  Hearing 

Individuals  and  organizations  who 
wish  to  present  oral  testimony  regarding 
the  working  document  at  the  public 
hearing  on  January  24-25,  1994  at  the 
Hotel  Sofitel  in  Chicago  should  indicate 
such  in  their  written  comments  to  Dr. 
Norman  and  Mrs.  Braslow.  Selected 
individuals  will  be  asked  to  testify: 
however,  all  written  comments 
submitted  by  the  January  10  deadline 
will  be  included  in  the  record. 
DATES:  To  receive  consideration,  written 
comments  regarding  the  working 
document  should  be  mailed  to  the  above 
UNOS  address  and  must  be  received  by 
UNOS  no  later  than  January  10, 1994. 

Dated;  November  24. 1993. 
WUliam  A.  Robinson. 
Acting  Administrator. 
IFR  Doc.  93-29400 Filed  1 1-30-93;  845 ami 

BtLUNO  CODE  41W>-1S-P 


Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  C.L  Pigment  Red  23 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
C.l.  Pigment  Red  23,  used  in  coloring 
paints,  printing  inks,  linoleum,  and  as  a 
coloring  agent  for  textile  printing, 
rubber,  plastics,  alkyl  resin  enamels, 
lacquers,  emulsion  paints,  and  paper. 

Two  year  toxicology  and 
carcinogenesis  studies  were  conducted 
by  administering  to  male  and  female 
rats  and  mice  doses  of  0, 10,000,  25.000. 
or  50,000  ppm  C.I.  Pigment  Red  23  in 
feed  for  103  weeks. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  equivocal 
evidence  of  carcinogenic  activity »  of 
CI.  Pigment  Red  23  in  male  F344  rats 
as  evidenced  by  a  marginally  increased 
incidence  of  renal  tubule  cell 
neoplasms.  There  was  no  evidence  of 


>  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  Two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  Tindings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no^vidence"). 
and  one  category  for  studies  thai  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 


carcinogenic  activity  of  C.I.  Pigment  Red 
23  in  female  F344  rats  fed  diets 
containing  10,000,  25,000,  or  50,000 
ppm.  Mononuclear  cell  leukemia 
occurred  with  a  decreased  incidence  in 
male  and  female  rats  receiving  C.I. 
Pigment  Red  23.  There  was  no  evidence 
of  carcinogenic  activity  of  CI.  Pigment 
Red  23  in  male  and  female  B6C3F1  mice 
fed  diets  containing  10.000,  25,000.  or 
50,000  ppm. 

The  severity  of  kidney  nephropathy 
was  increased  in  exposed  male  rats.  In 
mice.  C.I.  Pigment  Red  23  caused  an 
increase  in  hyperkeratosis  and  epithelial 
hyperplasia  of  the  forestomach. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  C.l.  Pigment 
Red  23  in  (CAS  No.  6471-49-4)  in  F344 
Rats  and  B6C3F1  Mice  (Feed  Studies) 
(TR-411)  are  available  without  charge 
from  Central  Data  Management,  NIEHS. 
MD  AO-01,  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709;  telephone 
(919) 541-3419. 

Dated:  November  22, 1993. 
Kenneth  Olden. 

Director,  National  Toxicology  Program. 
IFR  Doc.  93-29317  Filed  ll-3(>-93;  8  45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  D-93-1042:  FR-3541-O-01] 

Delegation  of  Authority  for  the 
Energency  Low  Income  Housing 
Preservation  Act  of  1987,  as  Amended 
by  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990,  and  as 
Further  Amended  by  the  Housing  and 
Community  Development  Act  of  1992 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  This  notice  delegates  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  and  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  the  Secretary's  power  and 
authority  with  respect  to  title  II  of  the 
Housing  and  Community  Development 
Act  of  1987  (12  U.S.C.  1715/  note),  the 
Emergency  Low  Income  and  Housing 
Preservation  Act  of  1987  ("EUHPA"),  as 
amended  by  subtitle  A  of  title  VI  of  the 
Cranston-Gonzalez  National  Affordable 


Housing  Act  (12  U.S.C.  4101  et  seq.),  the 
Low  Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
CLIHPRHA").  as  further  amended  by 
title  III  of  the  Housing  and  Community 
Development  Act  of  1992  (12  U.S.C. 
4141  et  seq.],  subject  to  specified 
exceptions. 

EFFECTIVE  DATE:  November  22,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  J.  East,  Office  of  Multifamily 
Housing  Preservation  and  Property 
Disposition,  Department  of  Housing  .ind 
Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410.  Telephone 
(202)  708-300;  TDD  (202)  708-4594. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  In  order  to 
prevent  the  potential  depletion  of  the 
nation's  privately-owned  low  income 
housing  stock  through  prepayment  of 
HUD-insured  or  assisted  mortgages, 
Congress  enacted  title  II  of  the  Housing 
and  Community  Development  Act  of 
1987  (12  use.  1715/  note),  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987  ("ELIHPA  ") 
ELIHPA  established  an  incentive 
program  governing  the  prepayment  of 
mortgages  and  the  cancellation  of 
mortgage  insurance  contracts  on  eligible 
low  income  multifamily  housing 
projects  in  cases  where,  but  for  ELIHPA, 
owners  would  be  free  to  prepay  the 
HUD-insured  or  assisted  mortgages 
without  the  Department's  approval. 

In  1990.  Congress  enacted  subtitle  A 
of  title  VI  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (12 
U.S.C.  4101  et  seq.),  the  Low  Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
(••LIHPRHA").  and  instituted  a 
permanent,  comprehensive  preser\'ation 
program.  Its  basic  objectives  are  to 
assure  that  the  "prepayment"  inventory 
of  assisted  housing  is  preserved  and 
remains  affordable  to  low  income 
households  and  to  provide 
opportunities  for  tenants  to  become 
homeowners,  while  at  the  same  time 
fairly  compensating  owners  for  the 
value  of  their  properties. 

LIHPRHA  effectively  repealed  and 
replaced  ELIHPA,  except  to  the  extent 
that  LIHPRHA  contained  a  transition 
provision  permitting  certain  owners  to 
elect  to  proceed  under  ELIHPA  rather 
than  LIHPRHA.  Because  of  this 
transition  provision,  the  Department  of 
Housing  and  Urban  Development  (the 
"Department"  or  "HUD")  is  currently 
administering  preservation  programs  for 
eligible  low  income  housing  under  both 
LIHPRHA  and  EUHPA. 

This  notice  delegates  all  power  and 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  for  ELIHPA 
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and  UHPRHA  concurrently  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  and  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing,  except  for  the  power  to  sue 
and  be  sued. 

The  authority  delegated  to  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  under  this  delegation  does  not 
include  the  power  to  issue  or  waive 
rules  and  regulations.  Also,  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  is  not  authorized  to  redelegate 
the  power  and  authority  delegated, 
under  this  delegation.  The  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  may  not  redelegate  to 
employees  of  the  Department  the  power 
and  authority  to  issue  or  waive  rules 
and  regulations. 

Whenever  a  request  to  waive  a 
regulatory  provision  relating  to  civil 
rights  is  being  considered,  the  Assistant 
Set:retary  for  Housing-Federal  Housing 
Commissioner  shall  consult  with  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  prior  to  issuing  such 
a  waiver. 

The  Secretary  of  Housing  and  Urban 
Development  hereby  delegates  the 
following  authority: 

Section  A,  Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  and  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing  all 
the  power  and  authority  of  the  Secretary 
with  respect  to  title  II  of  the  Housing 
and  Community  Development  Act  of 
1987  (12  U.S.C.  1715/  note),  the 
Emergency  Low  Income  and  Housing 
Preservation  Act  of  1987  ("ELIHPA"),  as 
amended  by  subtitle  A  of  title  VI  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (12  U.S.C.  4101  et  seq.).  the 
Low  Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
C'LIHPRHA"),  as  further  amended  by 
title  III  of  the  Housing  and  Community 
Development  Act  of  1992  (12  U.S.C. 
4141  et  seq.).  subject  to  specified 
exceptions. 

Section  B.  Authority  Excepted 

The  authority  delegated  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  under  this 
delegation  does  not  include  the  power 
and  authority  to  sue  and  be  sued.  The 
authority  delegated  to  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  under  this  delegation  does  not 
include  the  power  to  sue  and  be  sued  or 
the  power  to  issue  or  waive  rules  and 
regulations. 


Section  C  Authority  to  Redelegate 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  may 
redelegate  to  employees  of  the 
Department  any  of  the  power  and 
authority  delegated  under  this 
delegation,  except  the  authority  to  issue 
or  waive  rules  and  regulations.The 
Deputy  Assi.stant  Secretary  for 
Multifamily  Housing  is  not  authorized 
to  redelegate  the  power  and  authority 
delegated  under  this  delegation. 

Section  D.  Consultation  With  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity 

Whenever  a  request  to  waive  a 
regulatory  provision  relating  to  civil 
rights  is  being  considered,  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  shall  consult  with  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  prior  to  issuing  such 
a  waiver. 

Authority:  Title  II  of  the  Housing  and 
Community  Development  Act  of  1987  (12 
U.S.C.  1715/  note),  as  amended  by  subtitle  A 
of  title  VI  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (12  U.S.C.  4101  et 
seq.].  and  as  further  amended  by  title  III  of 
the  Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  4141  et  seq),  section 
7(d).  Department  of  Housing  and  Urtian 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  November  22, 1993. 
Henry  G.  Cisneros, 
Secretary  of  Housing  and  Urban 
Development. 
IFR  Doc.  93-29420  Filed  11-30-93;  8:45  am] 

BILLING  CODE  42ia-32-P 

[Docket  No.  D-93-1041;  FR-3609-D-01] 

Amendment  of  Delegation  of  Authority 
Designating  HUD  Officials  to  Act  as 
Attesting  Officers  and  Authorizing 
Officials  to  Cause  the  Departmental 
Seal  To  Be  Affixed  and  to  Authenticate 
Copies  of  Documents 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  amendment  of 
delegation  of  authority. 

SUMMARY:  This  notice  amends  a 
delegation  of  authority  designating 
officials  of  the  Department  of  Housing 
and  Urban  Development  to  act  as 
Attesting  Officers  and  authorizing 
officials  to  cause  the  seal  of  the 
Department  to  be  affixed  to  documents 
and  certify  that  a  copy  of  any  book, 
paper,  microfilm,  or  other  document  is 
a  true  copy  to  add  the  Associate  General 
Counsel  for  Equal  Opportunity  and 
Administrative  Law  and  the  legal 
technicians  assigned  to  the  Fair  Housing 
Division  of  the  Office  of  Equal  . 

Opportunity  and  Administrative  Law. 


EFFECTIVE  DATE:  November  10,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  L.  Carey.  Assistant  General 
Counsel  for  Fair  Housing,  Office  of 
General  Counsel,  room  9238.  451  7th 
Street.  SW..  Washington.  DC  20410, 
voice,  (202)  708-0570.  The 
telecommunications  device  for  the  deaf 
(TDD)  number  is  (202)  708-9300.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
delegation  of  authority  published  in  the 
Federal  Register  on  April  15, 1987  at  52 
FR  12259  (Docket  No.  D-87-836;  FR- 
2341)  designating  officials  of  the 
Department  of  Housing  and  Urban 
Development  to  act  as  Attesting  Officers 
and  authorizing  officials  to  cause  the 
seal  of  the  Department  to  be  affixed  to 
documents  and  certify  that  a  copy  of 
any  book,  paper,  microfilm,  or  other 
document  is  a  true  copy  is  being 
amended  to  add  the  Associate  General 
Counsel  for  Equal  Opportunity  and 
Administrative  Law  and  the  legal 
technicians  assigned  to  the  Fair  Housing 
Division  of  the  Office  of  Equal 
Opportunity  and  Administrative  Law. 

Accordingly,  the  delegation  of 
authority  published  in  the  Federal 
Register  on  April  15, 1987  at  52  FR 
12259  (Docket  No.  D-87-836;  FR-2341) 
is  amended  as  follows: 

Section  A.  Amendment  of  Delegation  of 
Authority 

Section  A  of  the  delegation  of 
authority  published  on  April  15,  1987  at 
52  FR  12259  (Docket  No.  D-87-«36;  FR- 
2341)  is  amended  to  add  the  following: 

19.  Associate  General  Counsel  for 
Equal  Opportunity  and  Administrative 
Law. 

20.  Legal  technicians  assigned  to  the 
Fair  Housing  Division  of  the  Office  of 
Equal  Opportunity  and  Administrative 
Law. 

Authority:  Sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  November  10. 1993. 

Henry  G.  Cisneros, 

Secretary  of  Housing  and  Urban 

Development. 

IFR  Doc.  93-29419  Filed  11-30-93;  8:45  am] 
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Office  of  the  Assistant  Secretary  lor 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  D-^1043;  FR-3543-011 

Redeiegation  of  Authority  for 
Approving  Plans  of  Action  Under  the 
Emergency  Low  Income  Housing 
Preietvation  Act  of  1987  as  Amended 
by  tne  Low  Income  Housir>g 
Preservation  ar>d  Resident 
Homeownership  Act  of  1990  artd  as 
Further  Amended  by  the  Housing  and 
Community  Development  Act  of  1992 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-F«*dnral  Housing 
Commissioner.  HUD. 
ACTION:  Notice  of  redeiegation  of 
authority. 

SUMMARY:  This  notice  redelegates  to 
Regional  Administrators-Regional 
Housing  Commissioners  the  authority  of 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  to 
approve  plans  of  action  submitted  by 
owners  pursuant  to  24  CFR  part  243. 
which  implements  title  11  of  the  Housing 
and  Community  Development  Act  of 
1987  (12U.S.C.  1715/ note),  the 
Emergency  Low  bicome  and  Housing 
Preservation  Act  of  1987  CEUHPA").  es 
amended  by  subtitle  A  of  title  VI  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (12  U.S.C.  4101  et  seq],  the 
Low  biconie  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
("UHPRHA"),  as  further  amended  by 
title  III  of  the  Housing  and  Community 
Development  Act  of  1992  {12  U.S.C 
4141  ei  seq).  Regional  Administrators- 
Regional  Housing  Commissioners  may 
then,  at  their  option,  redelega'e  this 
authority  to  Field  Office  Managers,  or  in 
the  caso  of  combined  regional  and  Held 
offices,  to  Regional  Directors  of 
Housing. 

EFFECTIVE  DATE:  November  22,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  J.  East,  Office  of  Multifamily 
Housing  Preservation  and  Properly 
Disposition,  Department  of  Housing  and 
Urban  Development,  451  7lh  Street, 
SVV..  Washington.  DC  20410.  Telephone 
(202)  708-2300;  TDD  (202)  708^594. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  ELIHPA 
and  LIHPRH.^  require  owners  of  eligible 
low  income  housing  who  intend  to 
prepay  the  mortgage,  terminate  the 
mortgage  insurance  contract,  accept 
incentives  in  exchange  for  extending  the 
low  income  affordability  restrictions,  or 
transfer  the  project  to  a  qualified 
purchaser,  to  submit  a  plan  of  action 
providing  for  such  prepayment, 
termination,  extension,  or  transfer. 
Section  225  of  ELIHPA  and  sections 


218,  222  and  226  of  LIHPRHA  provide 
the  Secretary  with  the  authority  to 
approve  plans  of  action  subject  to  the 
criteria  set  forth  therein.  The  authority 
to  approve  plans  of  action  also  includes 
the  incidental  authority  to  issue  notice 
of  deficiency  letters,  preliminary 
approval  of  plans  of  action,  and  Rnal 
approval  of  plans  of  action. 

Under  a  delegation  of  authority 
published  elsewhere  in  today's  Federal 
Register,  the  Secretary  of  Housing  and 
Urban  Development  delegated  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  all  power  and 
authority  with  respect  to  ELIHPA  and 
UHPRHA. 

Through  this  Notice,  the  Assistdnt 
Secretary  for  Housing-Federal  Housing 
Commissioner  redelegates  the  authoritv, 
as  set  forth  in  EUHPA  and  LlilPRHA.  to 
approve  plans  of  action  to  Ri'gicnal 
Administrators-Regional  Hoising 
Commissioners  who,  at  their  own 
option,  may  redelegate  the  authority  to 
the  Regional  Directors  of  Housing  and 
Field  Office  Managers. 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner 
redelegates  to  Regional  Administrators- 
Regional  Hou.sing  Commissioners  the 
authority,  as  set  forth  in  title  11  of  the 
Housing  and  Community  Development 
Act  of  1987  (12  U.S.C  l'715/note).  the 
Emergency  Low  Income  and  Housing 
Preservation  Act  of  1987  {"LXIHTA").  as 
amended  by  subtitle  A  of  title  \1  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (12  U.S.C.  4101  ef  seq.),  the 
Low  Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(•'UHPRHA').  as  further  amended  by 
title  III  of  the  Housing  and  Community 
Development  Act  of  1992  (12  U.S.C 
4141  et  seq  ),  to  approve  plans  of  action. 

Section  B.  Authority  Excepted 

The  authority  redelegated  to  the 
Regional  Administrators-Regional 
Housing  Commissioners  does  not 
include  the  authority  to  issue  final 
approval  of  plans  of  action  prior  to 
receipt  of  confirmation  of  assignment  of 
subsidy  funds,  where  such  funds  are 
part  of  th"  plan  of  action. 

Section  C  Authority  to  Redelegate 

Regional  Administrators-Regional 
Housing  Commi.ssioners  may,  at  their 
own  option,  redelegate  the  authority  in 
section  A  above  to  the  Regional 
Directors  of  Housing  and  Field  Office 
Managers. 


Section  D.  Redelegations  of  Authority 
Revoked 

The  following  redelegations  of 
authority  are  revoked  in  their  entirety; 

1.  D-91-954,  FR-3077,  appearing  in 
the  Federal  Register  on  July  23, 1991  at 
56  FR  1991. 

2  D-91-960.  appearing  in  the  Federal 
Register  on  September  9,  1991.  at  56  FR 
46006. 

3  I>-92-979,  appearing  in  the  Federal 
Register  on  March  10, 1992,  et  57  FR 
8465. 

Airihurity:  Titie  II  of  the  Housing  and 
Communiry  Development  Act  of  1987  {12 
U.S.C  1715/  notn),  as  amended  by  subtitle  A 
of  title  V)  of  the  Cranslon-Conzalez  National 
Affurdablo  Housing  Act  (12  U.S.C  4101  el 
seq],  as  farther  amended  by  title  III  of  the 
Housing  and  Cxjmmunify  Deveiopmenl  Act  ot 
1992  (12  IJ.S  C  4141  et  seq),  section  7(d), 
Department  of  Hou.<!ing  and  Urban 
Development  Act  {42  U.S.C.  3535(d)) 

Dated;  November  22,  1993 

Nicclafi  P.  Retsinas, 

Assistant  Set  retaryfor  Housing-FedetvJ 
Housing  Commissioner 

\r«  D(K.  93-29421  Filed  11-30-93;  8:45  ami 

BttUNG  COM  4310-27-P 


[Docket  No.  0-93-1044;  FR-3543-O-01J 

Redelegatton  of  Authority  With 
Respect  to  Technical  Assistance 
Planning  Grants  for  Resident  Croups, 
Community  Groups,  Community- 
Based  Nonprofit  Organizations  and 
Resident  Councils  Under  the 
Emergency  Low  income  Housing 
Preservation  Act  of  1387,  as  Amended 
by  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990  and  as 
Further  Amended  by  the  Housing  and 
Community  Development  Act  of  1992 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

action:  Notice  of  redeiegation  of 

authority. 

SUMMARY:  The  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
redelegattfs  to  HUD  Regional  Housing 
Directors  the  authority  to  award 
technical  assistance  planning  grantr. 
undor  title  II  of  the  Housing  and 
Community  Development  Act  of  198> 
(12  U.S.C  1715/  note),  the  Emergency 
Low  Income  and  Housing  Preservation 
Act  of  1987  ("ELIHPA"),  as  amended  by 
Subtitle  A  of  title  VI  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (12  L  S.C.  4101  et  seq),  the  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
("UHPRflA"),  as  further  amended  by 
title  III  of  the  Housing  and  Community 
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Development  Act  of  1992  (12  U.S.C. 
4141  et  seq),  for  projects  being 
preserved  under  ELIHPA  and  LIHPRHA; 
to  HUD  Field  OfTice  Managers  the 
authority  to  execute  grant  agreements 
under  ELIHPA.  as  amended,  for  projects 
being  preserved  under  ELIHPA  and 
LIHPRHA;  and  to  HLTD  Field  Office 
Resident  Initiatives  Specialists  the 
authority  to  approve  grantees  requests 
for  the  drav/down  of  grant  funds  under 
ELIHPA,  as  amended,  for  projects  being 
preserved  under  ELIHPA  and  LIHPRHA. 

EFFECTIVE  DATE:  November  22,  1993. 

FOB  FURTHER  INFORMATION  CONTACT: 
Kevin  ].  East,  Office  of  Multifamily 
Housing  Preservation  and  Property 
Disposition.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW. 
Washington.  DC  20410.  Telephone  (202) 
708-2300;  TDD  (202)  708-4594.  (These 
are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  ELIHPA. 
as  amended,  authorizes  the  Secretary  to 
provide  grants  to  tenants  and 
community-based  nonprofit 
organizations  for  education,  training 
and  capacity  building  in  order  to  enable 
these  groups  to  purchase  and  operate 
eligible  low  income  housing  under 
ELIHPA  and  LIHPRHA.  A  Notice  of 
Fund  Availability  entitled  "Low  Income 
Housing:  Technical  Assistance  Planning 
Grants  for  Resident  Groups.  Community 
Groups.  Community-Based  Nonprofit 
Organizations  and  Resident  Councils" 
was  published  on  September  3. 1992  at 
57  PR  40570  ("1992  NOFA")  which  sets 
forth  the  criterion  for  receiving 
technical  assistance  grants  as  well  as 
establishing  the  authorized  uses  for  the 
grant  funds. 

Under  a  delegation  of  authority 
published  elsewhere  in  today's  Federal 
Register,  the  Sec^tary  of  Housing  and 
Urban  Development  delegated  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  all  power  and 
authority  with  respect  to  ELIHPA,  as 
amended.  Gnnt  pjnds  may  only  be 
awarded  fc  projects  which  are  being 
preserved  irid'-r : ithor  ELIHTA  or 
LIHPRHA  and  .'.lay  only  be  used  to 
assist  resident  groups,  resident  councils, 
community  groups,  and  community- 
based  nonprofit  organizations  to  receive 
the  education  and  technical  assistance 
necessary  to  succe-^sfuily  purchase  and 
operate  eligible  lou-  income  housing 
pursuant  to  ELIHF  \  and  LIHPRHA. 

Through  this  nciice,  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  redelegates  the  authority 
to  award  technical  assi'itance  planning 
grants,  execute  grant  agreements  and 
approve  the  drawdown  of  grant  funds. 


Section  A.  Authority  Redelegated 

A.  Each  HUD  Regional  Housing 
Director  is  authorized  to  approve 
applications  and  award  grants  for 
technical  assistance  and  planning 
pursuant  to  title  II  of  the  Housing  and 
Community  Development  Act  of  1987 
(12  U.S.C.  1715/  note),  the  Emergency 
Low  Income  and  Housing  Preservation 
Act  of  1987  ("ELIHPA").  as  amended  by 
subtitle  A  of  title  VI  of  the  Cranston- 
Crfsnzalez  National  Affordable  Housing 
Act  (12  U.S.C.  4101  et  seq.),  the  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
("LIHPRHA"),  as  further  amended  by 
title  III  of  the  Housing  and  Community 
Development  Act  of  1992  (12  U.S.C. 
4141  et  seq.). 

B.  Each  HUD  Field  Office  Manager  is 
authorized  to  execute  grant  agreements 
for  technical  assistance  grants  awarded 
pursuant  to  title  II  of  the  Housing  and 
Community  Development  Act  of  1987 
(12  U.S.C.  1715/  note),  EUHPA.  as 
amended  by  subtitle  A  of  title  VI  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (12  U.S.C  4101  et  seq.), 
LIHPRHA.  as  further  amended  by  title 
in  of  the  Housing  and  Community 
Development  Act  of  1992  (12  U.S.C. 
4141  etseq.). 

C.  Each  HUD  Field  Office  Resident 
Initiatives  Specialist  is  authorized  to 
approve  grantee  requests  for  the 
drawdown  of  grant  funds  for  technical 
assistance  pursuant  to  title  II  of  the 
Housing  and  Community  Development 
Act  of  1987  (12  U.S.C.  1715/  note). 
ELIHPA.  as  amended  by  subtitle  A  of 
title  V'l  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (12 
U.S.C.  4101  et  seq),  LIHPRHA.  as 
further  amended  by  title  III  of  the 
Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  4141  et  seq.). 

Authority:  Title  II  of  the  Housing  and 
Commuriity  Development  Act  of  1987  (12 
U.S.C.  1715/  note),  as  amended  by  subti'.Ic  .\ 
of  title  VI  o''  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (12  U.S.C.  4101  et 
seq.].  as  funhf>r  amended  by  title  III  of  the 
Housing  and  Community  Development  Act  of 
1992  112  use.  4141  ef  seq.);  section  7(d). 
Dep.irtment  of  Housing  and  Urban 
Development  Act  (42  U.S.Q  3535(d)). 

Df  ted:  November  22. 1993. 
Nico'iK  P.  Retsiaas, 

AssJStiin  f  Secretary  for  Housing-Federal 

Housing  Commissioner 

IFR  D(x:.  93-29422  Filed  11-30-93;  8:45  am) 

BtLUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Biological  Survey; 
Establishment  of  Organization 

AGENCY:  National  Biological  Survey, 
Department  of  the  Interior. 
ACTION:  Notification  of  establishment  of 
the  National  Biological  Sur\ey. 

SUMMARY:  This  notice  is  issued  in 
accordance  with  the  provisions  of  5 
U.S.C.  552(a)(1).  The  Secretary  of  the 
Interior  has  issued  an  order  esiablishing 
a  new  organizational  unit,  the  National 
Biological  Survey.  The  order  making 
this  organization  change  is  published  in 
its  entirety  below.  While  the  order  was 
signed  on  September  29. 1993,  it  was 
effective  upon  enactment  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1994.  This  legislation.  Public  Law 
103-138,  was  signed  on  November  11, 
1993. 

ADDRESSES:  National  Biological  Survey. 
Department  of  the  Interior,  1849  C  St.. 
NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Eugene  Hester.  Deputy  Director, 
National  Biological  Survey.  Department 
of  the  Interior,  telephone  202-203-3733. 

Dated:  November  23. 1993. 
F.  Eugene  Hester, 

Deputy  Director.  National  Biological  Survey. 

Order  No.  3173 

Subject:  Establishment  of  the  National 
Biological  Survey 

Sec.  1    Purpose.  The  purpose  of  this  Order 
is  to  establish  the  National  Biological  Survey 
under  the  supervision  of  the  Assistant 
Secretary  for  Fish  and  Wildlife  and  Parks: 
The  mission  of  the  National  Biological 
Survey  is  to  gather,  analyze,  and  disseminate 
the  biological  information  necessary  for  the 
sound  stewardship  cf  our  Nation's  natural 
resources  and  to  foster  understanding  of 
biological  systems  and  the  benefits  they 
provide  to  society.  To  accomplish  this 
mission,  the  National  Biological  Survey  will 
(1)  pcrfomi  research  in  support  of  biological 
resource  management;  (2)  inventon,'.  monitor, 
and  report  on  the  status  and  trends  in  the 
Nation's  biotic  resources;  and  (3)  develop  the 
abi'ity  and  re-ioarces  to  transfer  the 
information  gained  in  research  and 
monitoring  to  resource  managers  and  to 
others  concerned  with  the  care,  use.  and 
conservation  of  the  Nations  resources.  This 
Orde.r  supersedes  Order  No.  3165. 
Organizational  Preparations  for  the  Creation 
of  the  National  Biological  Survey,  issued  on 
May  17, 1993. 

Sec.  2    Authority.  This  Order  issued  in 
accordance  with  the  authority  provided  by 
Sections  2  and  5  of  Reorganization  Plan  No. 
3  of  1950  (64  Stat.  1262:  5  U.S.C   ^pp.) 

Sec.  3    Establishment  and  Truiisfer  of 
Functions.  The  National  Biological  Survey 
(NBS)  is  hereby  established.  Functions 
necessary  to  perform  the  mission  of  NBS  are 
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transferred  to  the  NBS  £rom  the  U.S.  Fish  and 

Wildlife  Service,  National  Park  Ser\ice, 
Bureau  of  Land  Management,  Minerals 
Management  Servira,  Office  of  Surface 
Mining  Reclamation  and  Enforcement,  U.S. 
Geological  Survey,  and  Bureau  of 
Reclamation. 

Sec.  4    Organization.  The  Director  of  the 
NBS  shall  be  under  the  supervision  of  the 
Assistant  Secretary  for  Fisn  and  Wildlife  and 
Parks.  The  NBS  shall  consist  of  the  following 
functional  components: 

a.  The  Office  of  the  Director,  with  a  Deputy 
Director  and  an  Executive  Secretary  to  a 
Science  Board  and  a  Policy  Board. 

b.  The  Office  of  External  Affairs,  with 
Divisions  of  G)ngressional  Affairs,  Public 
Affairs,  and  International  Affairs,  and  a 
Controlled  Correspondence  Staff. 

c.  The  Office  of  the  Assistant  Director  (or 
Budget  and  Administration,  with  an  Office  of 
Equal  Opportunity  Programs;  Divisions  of 
Personnel  Management,  Management 
Assistance,  Budget,  Finance,  and 
Procurement;  and  a  Safety  Staff. 

d.  The  Office  of  the  Assistant  Director  for 
Research,  with  Divisions  of  Cooperative 
Research,  Species  Biology,  Population 
Dynamics,  and  Ecosystems  Research. 

e.  The  Office  of  the  Assistant  Director  for 
Information  and  Technology  Ser\'ices,  with 
Divisions  of  Information  Management,  and 
Information  and  Technology  Transfer. 

f.  The  Office  of  the  Assistant  Director  for 
Inventory  and  Monitoring,  with  Divisions  of 
Ecosystem  Inventory  and  Assessment; 
Population  Inventory  and  Monitoring;  and 
Inventory,  Standards  and  ProUx»l 
Development. 

g.  Western,  Mid-Continent,  Southern  and 
Eastern  Ecoregions,  each  to  be  directed  by  a 
Regional  Director  repx»1ing  to  the  Offlrc  of 
the  Director. 

h.  Cooperative  Research  Units  reporting  to 
the  Division  of  Cooperative  Research  within 
the  Office  of  the  Assistant  Director  fnr 
Research. 

i.  Research  Centers  reporting  to  a  Regional 
Director. 

j.  Other  headquarters  components  and  field 
units  to  be  established  by  the  Director. 

Sec.  5    Delegations.  The  Director  of  the 
NBS  is  delegated,  through  the  Asf-Jstant 
Secretary  for  Fish  and  Wildlife  and  Parks,  the 
administrative  and  progrcm  manogement 
authority  necessary  to  implement  the  mission 
of  the  .NBS.  This  del'^aiion  is  subjetl  to  the 
limitations  contained  in  Part  200  of  the 
Departmental  Manual. 

Sec  6    AdministrativF  Prmisions.  The 
Assistant  .Secretary — Policv,  Management 
and  Budget  will  take  appropriate  steps  to 
transfer  the  personnel,  ftinds  and  pniperty 
npcessarj'  to  implement  this  Order  The 
Director  of  the  .NBS  will  enter  into  any 
necessary  agreements  with  other  buriaus  and 
offjces  of  the  DefiS-ninent  of  the  I nt trior  for 
the  provision  of  any  administrative  support 
functions  whic>i  the  NBS  will  not  provide 
within  its  own  orgai.ization. 

Sec.  7    Effective  Dale.  This  Order  is 
effective  upon  establi-hment  of  budget 
authority  for  the  Natio:?al  Biological  Survey, 
either  through  enactment  of  the  Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1994  or  an 


appropriate  Continuing  Resolution,  but  not 
before  October  1, 1993.  This  Order  will 
remain  in  effect  until  its  provisions  are 
converted  to  the  Departmental  Manual  or 
until  it  is  amended,  superseded  or  revoked, 
whichever  oomes  first  In  the  absence  of  the 
foregoing  actions,  the  provisions  of  this 
Order  will  terminate  and  be  considered 
obsolete  on  October  1, 1994. 

Dated:  September  29, 1993. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
IFR  Doc.  91-29372  Filed  11-30-93;  8:45  ami 

BILLMQ  COM  4310-.'W-ai 


Bureau  of  Land  ManagetTfent 
[CA-066~4331-13I 

Closure  and  Restrictions  on  Public 
Land;  Riverside  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Ndtice  of  closure  and 
restrictions  on  public  land  for  the 
protection  of  historic  resources. 

SUMMARY:  The  purpose  of  this  notice  is 
to  establish  a  supplemental  rule  to 
protect  historic  resources  found  within 
divisional  camps  of  the  former  Desert 
Training  Center  and  to  proteci  insitors 
to  the  camps.  For  the  purposes  of  this 
supplemental  rule,  historic  resources 
include  any  structure,  artifact,  or 
remains  associated  or  included  within 
the  camps  of  the  Desurf  Training  Ceuter. 
The  area  described  in  this  notice  is 
closed  to  the  removal  and  collection  of 
any  historic  artifacts  in  the  entire  area 
and  to  the  di&charg.^  of  firearms  within 
a  specified  distance  of  the  camps, 
except  for  the  lawful  taking  of  game. 
Therefore,  no  person  shall  remove, 
collect,  transport  or  possess  any  historic 
artifact  from  public  lands  administered 
hy  the  Bureau  of  Land  Management 
located  within  Camp  Young,  Camp 
Coxcomb,  Camp  Rice,  and  Camp  Granite 
in  Riverside  County  and  Camp  Iron 
Mountain,  Cam.p  Clipper  and  Camp  Ibis 
in  San  Bernardino  Count>',  except  by 
pennit  issued  by  the  BLM. 

The  discharge  of  firearms  will  be 
prohibited  in  and  within  a  radius  of  Vi 
mile  of  these  camps,  except  in  the 
lawful  taking  of  game. 

The  legal  description  of  the  closure  is 
as  follows: 

San  Cemaruino  Meridian,  California 

Camp  Rice 

T  1S.,R.  21E. 
Sees.  20-23 

Camp  Young 

T.  6S.,  R  HE. 

Sees.  2, 12. 14 
T.  6S.,R.  12E. 


Sees.  6, 8 
Camp  Coxcomb 
T.  2S.,  R.  16E. 

T.  3S..  R.  16E. 
Sees.  1.  2. 10-15. 22, 25-27 

Camp  Granite 

T.  IS.R.  17B. 

Sec  25 
T.  IS..  R.  18E. 

Sees.  29-32 

Camp  Iron  Mt. 

T.  IS.,  R.  17E. 

Sees.  1.11-14 
T.  IS.,  R.  ISE. 

Sees.  6,  7 

Camp  Clipper 
T.  8N.,  R  16E. 

Sees.  2. 11-14,23 
Cavrtp  Ibis 

T.  ION.,  R.  20E. 

Sec.  24 
T.  ION.,  R.  21E. 

Sees.  7,  8. 18-20 
T.  11N.,R.  20E. 

Sees.  32,  33 

A  mep  of  the  area  described  above 
may  be  viewed  in  the  Needles  or  Palm 
Springs  Resource  Area  offices.  This 
clasure  is  necessary  to  protect  historic 
resources  within  the  above  listed  camps. 

EFFECTIVE  DATE:  This  clause  is  effective 
December  1, 1993,  and  shall  remain  in 
effect  until  rescinding  by  the  authorized 
officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Mitchell,  Archaeolugist.  Palm 
Springs-South  Coast  Resource  Area,  63- 
500  Garnet  Ave.,  North  Palm  Springs, 
CA  922.'>»-2000.  (619)  251-0812. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  this  Closure  and  Restrirtion  Order 
may  be  found  In  43  CFR  8365.1-6. 
Violation  of  this  closure  is  punishahle 
by  a  fine  not  to  exceed  $1,000  and/or 
injprisor.ment  not  to  exceed  12  months. 
Re.'.ource  monitoring  over  the  last 
several  years  has  shov.TQ  that  historic 
artifact  collection  has  impacted  tlie 
integrity  of  the  above  named  camps. 
Also,  becai-'se  of  increased  visitation, 
indiscriminate  shooting  has  erdangert- d 
the  public  in  Lhe  above  listed  camps. 
Individuals  duly  licensed  and  hunting 
for  game  in  accordance  with  State 
r»;gulations  and  hiiniing  rules  are 
exempt  from  this  Qcsjre  Order. 

Dated;  November  19, 1993. 
AI  Wright, 
Acting  State  Director. 

[PR  Doc.  93-29380  Filed  11-30-93;  8:45  ami 
BftXlNO  COOf  431IM0-M 
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[NV-«30-421(M)5;  N-»9S0  and  N-680S5]  [NM-82&-4210-06-NMNM  0557291] 


Termination  of  Recreation  and  Public 
Purposes  Classification  and  Transfer 
of  Land  to  Goshute  kKiian 
Reservation;  Nevada 

November  19. 1993. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  Recreation  and  Public 
Purposes  (R&PP)  Classification  N-29959 
is  terminated  and  pursuant  to  section 
3|c)  of  Public  Law  103-93  certain  public 
land  in  Nevada  is  declared  to  be  part  of 
the  Goshute  Indian  Reservation. 

EFFECTIVE  DATE:  October  1.  1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Vienna  Wolder.  BLM  Nevada  State 
Office.  P.O.  Box  12000.  Reno.  Nevada 
89520.  telephone  702-785-6526. 

sjjPPLEMENTARY  INfORMATION:  R&FP 
aa«:sification  N-29959  which  affects 
the  following  described  land  is  hereby 
terminated  in  its  entirety: 

Mount  Diablo  Meridian 

T,  30N..R  69E.. 

Sec.  34,  lots  5,  6.  7.  9.  11  and  14 

The  area  described  contains  16.12 
acres  in  Ellco  County.  The  classification 
vyas  established  in  order  to  lease  the 
Idnd  to  the  State  of  Nevada  Department 
ot  Transportation  for  the  Ferguson 
Springs  Maintenance  Station.  The  lease 
expired  on  September  2,  1990. 

Further,  section  3(c)  of  Public  Law 
103-93.  dated  October  1.  1993,  and 
cited  as  the  "Utah  Schools  and  Lands 
Improvement  Act  of  1993".  an  Act  to 
provide  for  the  exchange  of  certain 
lands  within  the  State  of  Utah,  and  for 
other  purposes,  (Act)  declared  the  above 
djeecribed  land,  together  with  all 
improvements  thereon,  to  be  part  of  the 
Goshute  Indian  Reservation  in  Nevada 
and  to  be  held  in  trust  for  the  Goshute 
Indian  Tribe. 

The  Act  states  there  are  five  acres  in 
the  above  described  land;  however,  the 
Bureau  of  Land  Management's  Nevada 
State  Office  official  survey  plat  indicates 
there  are  16.12  acres  in  the  parcel. 

By  virtue  of  the  fact  the  land  is  now 
part  of  an  Indian  reservation,  the  land 
is  segregated  from  all  forms  of    • 
appropriation  and  entry  under  the 
public  land  laws,  including  the  mining 
laws,  the  mineral  leasing  laws,  and  the 
Materials  Sale  Act  of  1947. 
Billy  R.  Templeton. 
State  Director.  Nevada. 
(FR  Doc.  93-29383  Filed  11-30-93;  8:45  ami 

BLUNG  CODE  431»<MC-M 


Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  that  a  644.53-acre 
withdrawal  for  La  Cueva  Recreation  Site 
Expansion  and  Sandia  Crest  Tramway 
Recreation  Site  continue  for  an 
additional  20  years.  The  lands  will 
remain  closed  to  mining,  but  have  been 
and  will  remain  open  to  surface  entry 
and  mineral  leasing. 

DATES:  Comments  should  be  received  by 
March  1,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe,  New 
Mexico  87502-0115,  505^38-7501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office.  505-438-7594. " 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  that  the  existing  land 
withdrawal  made  by  Public  Land  Order 
No.  3874  be  continued  for  a  period  of 
20  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1988). 
The  lands  are  described  as  follows: 

New  Mexico  Principal  Meridian 

Cibola  National  Forest 

T.  11  N.  R.  4E. 
Sec.  2,  lots  7  and  8.  NV^SWA, 

Sv.iSWV4SWv«. 

Wv.jWViSWV«SEV4SVVV4.  and 

Ev^SEV«SEV4SEv«; 
Sec,  3.  lots  7.  8  and  EV^jSE'A; 
Sec.  10,  lots  11  and  12; 
Sec.  11,  lots  12  to  14,  inclusive. 

EV:jEV;jNEV«NEV4.WV2WV2NEV4NEV4, 

NWV4NWV4.  and  SEV4NEV4. 

Sec.  12,  less  HES  268,  that  portion  of  the 
SV:i  lying  outside  the  Sandia  Mountain 
Wilderness  Area  (unsurveyed). 

The  areas  described  aggregate  644.53  acres 
in  Bernalillo  County. 

The  purpose  of  the  withdrawal  is  to 
protect  La  Cueva  Recreation  Site 
Expansion  and  Sandia  Crest  Tramway 
Recreation  Site.  The  withdrawal 
segregates  the  lands  from  location  and 
entry  under  the  mining  laws,  but  not  the 
public  land  laws  or  the  mineral  leasing 
laws.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  WTitingto  the  Chief, 


Branch  of  Lands  and  Reahy,  In  the  New 
Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated;  November  19.  1993. 
Gilbert ).  Lucero, 
Acting  Stale  Director. 
|FR  Doc.  93-29382  Filed  11-30-93;  8:45  ami 

BILUNG  CODE  4310-F»-M 

[CO-920-93-4120-03;  COC-0125366] 

Colorado;  Availability  of  ttte  Record  of 
Decision  for  the  Coal  Preference  Right 
Lease  Application  C-01 25366 

ACTION:  Pursuant  to  the  regulations  at  43 
CFR  3430.5-1  and  40  CFR  1505  2,  the 
Bureau  of  Land  Management  (BLM)  has 
prepared  a  Record  of  Decision  (decision) 
for  coal  preference  right  lease 
application  (PRLA)  C-0125366.  Copies 
of  the  decision  are  now  available  to  the 
public. 

SUMMARY:  A  Record  of  Decision  for  coal 
PRLA  C-0125366  has  been  prepared 
documenting  BLM's  decision  to  reject 
the  application.  BLM's  decision  is  based 
on  a  determination  that  the  Final 
Showing  submitted  by  the  applicants, 
R.VV.  Chapman  and  P.E.  Riebold,  failed 
to  demonstrate  that  commercial 
quantities  of  coal  were  discovered  on 
the  PRLA  within  the  terms  of  the 
Prospecting  Permit. 

Persons  or  organizations  wishing  to 
obtain  copies  of  the  decision  may 
contact  the  Bureau  of  Land  Management 
at  the  address  below. 
DATES:  Copies  of  the  decision  are 
available  as  of  December  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  decision  are  available  on 
request  from  the  Colorado  State  Office 
(CO-923).  Bureau  of  Land  Management. 
2850  Youngfield  Street.  Lakewood. 
Colorado  80215.  or  by  caUing  Donna 
Kronauge  at  (303) 239-3757. 
SUPPt.EMENTARY  INFORMATION:  The  lease 
application  was  originally  filed  in 
August  1969.  An  Initial  Showing  for  the 
application  was  accepted  as  complete  in 
december  1980.  As  a  result  of  BLM 
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policies  based  on  tbe  amended  court 
order  in  the  case  of  NaturnI  Resources 
Defense  Council  v.  Berkhind.  BLM 
prepared  an  Environmental  Impact 
Statement  (EIS)  in  cooperation  witb  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM).  The  EIS  was 
filed  with  EPA  in  )anuany  1989.  A  Final 
Showing  was  requested  of  the 
applicants  late  in  19fl9  and  filed  in 
February  1990.  This  decisions  reflects 
the  results  of  BLM's  analysis  of  the 
Final  Showing. 

Dated:  Octobor  31.  1993. 
Bob  Moore. 

fitate  Director. 

IFK  Dik:  9.1-29335  Filed  11-30-93;  8 :4.'>  ami 

BtLUNG  COOC  4310->»B-M 

[NV-e30-4210-05;  N-67599] 

Reality  Action:  Lease/Purchase  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Recreation  and  public  purpose 
lease/purchase. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas.  Clark  County. 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
use.  869  et  seq).  The  Calvary  Chapel 
Spring  Valley  proposes  to  use  the  land 
for  church  facilities. 

Mount  Diablo  Meridian.  Nevada 

T.  21  S..R  bOF...  M.D.M. 

Sec.  34;  SE'...NEv.SWV«NEv«. 

SVVV«NW'aSEV«NE'/4. 
NW'aNW'aSE'aNEv,. 
NE'ANVV'aSE'ANE'A. 
Containing  10.00  acres,  more  or  loss. 

The  land  is  not  required  for  any 
federal  purpose.  The  lea.se/purcha.se  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  provi.sions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890(43U.S.C.945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 


And  will  be  subject  to: 

1.  An  easement  30.00  feet  in  width 
along  the  south  boundary  with  a  15.00 
foot  radius  spandrel  at  the  southwest 
corner  of  the  SE'ANW'aSE'ANE'A,  and 
a  15.00  foot  radius  spandrel  at  the 
southwest  corner  of  the 
SVV'ANE'ASVV'ANE'A,  in  favor  of  Clark 
County  for  roads,  public  utilities  and 
flood  control  purposes. 

2.  An  easement  30.00  feet  in  width 
along  the  north  and  west  boundaries  of 
the  NVV'ANW'ASE'ANEv...  in  favor  of 
Clark  County  for  roads,  public  utilities 
and  flood  control  purposes. 

3.  Those  rights  for  a  road,  public 
utilities  and  flood  control  purposes 
which  have  been  granted  to  Clark 
County  by  Permit  No.  N-55022  the 
under  the  Act  of  October  21,  1976  (43 
use.  1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive.  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease.' 
purchase  until  after  the  classification 
becomes  effective. 

Dated:  November  19, 1993. 
Gary  Ryan, 

District  Manager.  Las  Vegas,  NV. 
jFR  Doc.  93-29347  Filed  11-30-93;  8:45  am) 
BILLING  COOE  4310-HC-M 


National  Park  Service 

Draft  Environmental  impact  Statement 
and  General  Management  Plan/ 
Development  Concept  Plan,  Bent's  Old 
Fort  National  Historic  Site,  Colorado 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 


ACTION:  Availability  of  drafi 
environmental  impact  statement  and 
general  management  plan/development 
concept  plan  for  Bent's  Old  Fort 
National  Historic  Site. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NFS)  announces  the  availability  of  a 
draft  Environmental  Impact  Statement 
and  General  Management  Plan/ 
Development  Concept  Plafi  (DEIS/GMP/ 
DCP)  for  Bent's  Old  Fort  National 
Historic  Site.  Colorado. 
DATES:  The  DEIS/GMP/DCP  will  remain 
available  for  public  review  through 
February  11.  1994. 
ADDRESSES:  Comments  on  the  DEIS/ 
GMP/DCP  should  be  sent  to  the 
Superintendent.  Bent's  Old  Fort 
National  Historic  Site.  35110  Highway 
194  East,  La  Junta,  Colorado  81050- 
9523.  Public  reading  copies  of  the  DEIS/ 
GMP/DCP  will  be  available  for  review  at 
the  following  locations: 

Office  of  the  Superintendent,  Bent's  Old  Fort 
National  Historic  Site.  35110  Highway  1!*4 
East,  Lajunla.  Colorado  81050-9523, 
Telephone:  (719)  384-2596. 

Division  of  Planning  and  Compliance.  Rocky 
Mountain  Regional  Office,  National  Park 
Service.  12795  VV.  Alameda  Parkway, 
Lakewrooii.  CO  80225.  Telephone:  (303) 
969-2828. 

Office  of  Public  Affairs.  National  Park 

Service,  Department  of  Interior,  18th  and  (; 
Streets  NW,  Washington,  DC  20240, 
Telephone:  (202)  208-6843. 

SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
GMP/DCP  analyzes  three  alternatives, 
including  no  action,  alternative  one,  and 
the  proposal  to  direct  the  management 
and  development  of  Bent's  Old  Fort  for 
a  period  of  10  to  15  years.  The 
alternatives  address  issues  currently 
facing  the  park,  including  visitor  use, 
resource  management,  and  operational 
functions.  The  no-action  alternative 
would  continue  current  management 
practices  and  resource  and  interpretive 
programs.  Alternative  one  would 
expand  the  scope  of  the  interpretive 
program,  creating  a  self-service,  self- 
interpretation  oriented  visitor 
experience.  It  would  maintain  the 
historic  character  of  the  site  and 
improve  overall  operational  and 
administrative  working  environments, 
while  limiting  physical  development  to 
small  additions  of  space  and  renovation 
of  existing  spaces.  The  proposal  would 
expand  the  scope  of  the  interpretive 
program,  create  an  interactive 
interpretive  atmosphere  through 
implementation  of  a  visitor  center, 
maintain  the  historic  character  of  the 
site,  and  improve  overall  operational 
and  administrative  working 
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environments  by  adding  appropriate 
facilities. 

The  DEIS/GMP/DCP  in  particular 
evaluates  the  environmental 
consequences  of  the  proposed  action 
and  the  other  alternatives  on  geology/ 
sorils.  vegetation,  prime  and  unique 
farmlands,  wildlife,  threatened  and 
endangered  species,  water  resources/ 
quality,  floodplains  and  wetlands,  air 
quality,  noise  quality,  cultural 
resources,  visitor  use,  and 
socioeconomic  resources/surrounding 
land  uses. 

FOR  RmTHER  INFOWdATKDN  CONTACT: 
Superintendent,  Bent's  Old  Fort 
National  Historic  Site,  at  the  above 
address  and  telephone  number. 

Dated:  November  15, 1993. 
Ronald  E.  Everhul. 

Acting  Regional  Director.  Rocky  Mountain 

Region,  National  Park  Sen-ice. 

[FR  Doc.  93-29453  Filed  11-30-93;  8:45  am) 

BILUNG  CODE  4310-70-P 


Final  Environmental  Impact  Statement/ 
General  Management  Plan/ 
Development  Concept  Plan, 
Timpanogos  Cave  National  Monument, 
Utah 

AGENCr:  National  Park  Service. 
Department  of  the  Interipr. 
ACTK>N:  Availability  of  Final 
Environmental  Impact  Statement/ 
General  Management  Plan/Development 
Concept  Plan  for  Timpanogos  Cave 
National  Monument. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
Final  Environmental  Impact  vStatement/ 
General  Management  Plan/Development 
Concept  Plan  (FEIS/GMP/DCP)  for 
Timpanogos  National  Monument,  Utah. 
DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
FEIS/GMP/DCP. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS/GMP/DCP  v/ill  be  available  for 
review  at  the  following  locations: 

Office  of  the  Superintendent,  Timpanogos 
Cave  National  Monument.  RJl.  3,  P.O.  Box 
200,  American  Fork,  UT  84003-9803, 
Telephone:  (801)  756-5238. 

Division  of  Planning  and  Compliance.  Rocky 
Mountain  Regional  Office,  National  Park 
Service,  12795  W.  Alameda  Parkway. 
Lakewood,  CO  80225,Telephone:  (303) 
969-2828. 

Office  of  Public  Affeirs,  National  Park 
Service,  Department  of  Interior,  18th  and  C 
Streets  NW..  Washiagton,  DC  20240. 
Telephone:  (202)  208-6843. 


SUPPLEMENTARY  INFORMATION:  In 
February  1993.  the  National  Park 
Service  released  for  a  60-day  public 
review  a  Draft  Environmental  Impact 
Statement/General  Management  Plan/ 
Development  Concept  Plan  (DEIS/GMP/ 
DCP)  that  evaluated  five  alternatives  for 
the  future  management,  use,  and 
development  of  Timpanogos  Cave 
National  Monument.  These  alternatives 
were  designed  to  resolve  existing  issues 
while  considering  the  management 
objectives  as  presented  in  the 
monument's  Statement  for  Management. 

The  alternatives  represented  a  diverse 
range  of  options  including:  (1)  Proposed 
Plan — Maintain  a  full  range  of  visitor 
and  administrative  ser\ices  and 
facilities  but  relocate  the  majority  of 
them  outside  the  monument  and 
implement  a  visitor  transportation 
system,  (2)  Alternative  A— Maintain  a 
full  range  of  visitor  and  administrative 
services  but  confine  all  development 
proposals  to  the  area  within  the 
monument.  (3)  Alternative  B  (Minimum 
Action) — Limit  development  to  the 
minimum  essential  for  accommodating 
visitors  to  the  cave  and  meeting 
administrative  needs,  (4)  Alternative  C 
(Mothball/Caretaker) — Until  adequate 
funding  becomes  available  to  move 
facilities  outside  the  monument,  vacate 
and  secure  access  to  all  structures  and 
permit  access  to  the  cave  only  for 
qualified  research  purposes.  Another 
local.  Federal,  or  State  agency  would  be 
responsible  for  overseeing  the  area 
under  a  memorandimi  of  agreement,  and 
(5)  Alternative  D  (no  action) — Under 
this  ahemative,  existing  facilities  and 
management  actions  would  remain 
unchanged. 

The  DEIS/GMP/DCP  in  particular 
evaluated  the  environmental 
consequences  of  the  proposed  action 
and  the  other  alternatives  on  water 
resources,  floodplains,  wetlands, 
geology,  soils,  vegetation,  wildlife, 
threatened  and  endangered  species,  air 
quality,  archeological.  historical  and 
ethnographic  resources,  visitor  use, 
socioeconomic  data,  other  agencies, 
management  and  operations,  and 
cumulative  impacts.  The  environmental 
consequences  of  the  proposed  action 
and  alternatives  considered  are  fully 
disclosed  in  the  FEIS/GMP/DCP.  Also 
included  are  the  results  of  the  public 
involvement  and  consultation  and 
coordination  for  this  project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Timpanogos  Cave 
National  Monument,  at  the  above 
address  and  telephone  number. 


Dated:  October  19, 1993. 
Michael  D.  Snyder. 

Acting  Regional  Director.  Rocky  Mountain 

Region.  National  Park  Service. 

|FR  Doc.  93-29454  Filed  11-30-93,  8:45  am| 

BILLING  CODE  43l0-7»-^ 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-347] 

Certain  Anti-Theft  Deactivatat>ie 
Resonant  Tags  and  Components 
Thereof;  Commission  Determination 
To  Apply  a  Modified  Procedure  for 
Considering  the  Presiding 
Administrative  Law  Judge's  Final 
Initial  Determination  and  for  Deciding 
Whether  There  is  a  Violation  of  Section 
337  of  the  Tariff  Act  of  1930 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined,  pursuant 
to  rule  201.4(b),  to  waive  in  part  the 
interim  rules  normally  applicable  to 
consideration  by  the  Commission  of  the 
final  initial  determination  (ID)  issued  by 
the  presiding  administrative  law  judge 
(ALJ),  and  to  follow  instead  a  modified 
procedure  for  considering  the  ALJ's 
final  ID  in  the  above-captioned 
investigation  and  for  deciding  whether 
there  is  a  violation  of  section  337  of  the 
Tariff  Act  of  1930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casscn.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street,  S\V., 
Washington.  DC  20436,  telephone  202- 
205-3105. 

SUPPLEMENTARY  INFORMATION:  On  or 
before  December  10, 1993,  the  ALJ  will 
issue  a  final  ID  in  this  investigation. 
Ordinarily,  final  IDs  are  processed  in 
accordance  with  the  deadlines  set  forth 
in  Commission  interim  rules  210.53- 
.56.  In  this  investigation,  however,  the 
Commission  has  determined  to  waive  in 
part  the  application  of  those  interim 
rules  and  instead  to  apply  a  revised 
procedure.  The  revised  procedure  is 
similar,  but  not  identical,  to  the 
procedure  set  forth  in  proposed  final 
rule  210.46(a),  published  in  the  Federal 
Register  on  November  5, 1992  (57  FR 
52830,  52883).  The  interim  rules  are 
waived  for  this  investigation  to  the 
extent  that  they  conflict  with  the 
procedure  set  forth  below. 

Commission  rule  201.4(b)  provides  for 
waiver  of  rules  when  in  the  judgment  of 
the  Commission  there  is  good  and 
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sufHcient  reason  therefor.  The 
Commission  believes  these  criteria  are 
met  here.  As  noted  in  the  explanatory 
notes  to  the  proposed  final  rules  (57  FR 
at  52847),  the  Commission  has  proposed 
an  amended  and  streamlined  procedure 
for  review  of  final  IDs.  In  order  to  assess 
the  effectiveness  of  the  amended 
procedure,  the  Commission  has 
determined  to  apply  a  similar  procedure 
in  several  section  337  investigations, 
including  this  one. 

Accordingly,  consideration  of  the 
ALJ's  final  ID  in  this  investigation  will 
be  according  to  the  following  procedure: 

1.  Petitions  for  review  must  be  filed 
within  15  days  after  issuance  of  the  ID.' 

2.  Responses  to  the  petitions  for 
review  must  be  filed  within  25  days 
after  issuance  of  the  ID. 

3.  Reply  submissions  must  be  filed 
within  30  days  after  issuance  of  the  ID. 

4.  Approximately  43  days  after 
issuance  of  the  ID,  the  Commission  may 
issue  a  notice  requesting  written 
submissions  from  the  parties,  other 
federal  agencies,  and  interested 
members  of  the  public  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding  by  the  respondents.  The  notice 
also  may  require  the  parties  to  file 
supplemental  briefs  on  violation  issues 
selected  by  the  Commission.  The  notice 
will  .set  deadlines  for  the  submission  of 
any  such  written  submissions  or  briefs. 

5.  The  Commission  will  issue  an 
order  and  a  Federal  Register  notice  on 
or  before  March  10, 1994  (the  statutory 
deadline  for  completion  of  the 
investigation)  announcing  the 
Commission's  decisions  on  violation  of 
section  337,  and,  if  necessary,  on 
remedy,  the  public  interest,  and 
bonding. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337, 19 
U.S.C  1335),  and  §  201.4(b)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.4(b)).  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  November  22, 1993. 

By  order  of  the  Commission. 
Doniu  R.  Koehnke, 
Secretary. 

[FR  Doc.  93-29436  Filed  11-30-93;  8:45  am) 
WLUNOOOOE  702»-02-^ 


•  Computation  of  all  tioM  periods  set  forth  in  this 
notice  shall  be  In  accordance  with  rule  201.14  (19 
CFR  $201.14). 


Pnvestigation  No.  731-TA-650  (Final)] 

Nitromethane  From  the  People's 
Republic  of  China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
650  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  The  People's  Republic  of 
China  ("China")  of  nitromethane  as 
provided  for  in  subheading  2904.20.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  November  4, 1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  (202-205-3199)  or 
Robert  Carpenter  (202-205-3172), 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  nitromethane 
from  China  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  May  24, 
1993,  by  ANGUS  Chemical  Co..  Buffalo 
Grove,  IL. 

Partidpation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 


to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  March  15, 1994. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  March  29, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  March  17, 
1994.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  March  22, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(0.  and  207.23(b)  of  the 
Commission's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
present  a  portion  of  their  hearing 
testimony  in  camera. 
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Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Cornmission's  rules;  the  deadline  for 
niing  is  March  22.  1994.  Parties  may 
also  nie  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  6, 1994: 
witness  testimony  must  be  Tiled  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  April  6, 1994.  All  written 
submissions  must  conform  with  the 
provisions  of  §201.8  of  the 
Commission's  rules:  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6.  207.3.  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
ruVns. 

Issued:  November  24, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Stfcretary 

|FR  Doc.  93-29437  Filed  11-30-93;  8:45  am| 
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Pnvestigatton  No.  337-TA-361] 

Certain  Portable  On-Car  Disc  Brake 
Latties  and  Components  Thereof; 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  22. 1993.  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337.  on  behalf  of  Pro-Cut 


International.,4nc.,  HC63,  Box  22-H. 
Lebanon,  New  Hampshire  03766.  A 
supplemental  letter  was  filed  on 
November  15,  1993.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  portable  on- 
car  disc  brake  lathes  and  components 
thereof,  by  reason  of  alleged 
infringement  of  U.S.  Letters  Patent 
4.226.146,  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street.  SVV..  room 
112.  Washington.  DC  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Whealan.  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 

AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  and  in  §  210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.12. 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
November  23,  1993,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(l)(B)(i)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  portable  on-car 
disc  brake  lathes  and  components 
thereof,  by  reason  of  alleged 
infringement  of  the  single  claim  of  U.S. 
Letters  Patent  4,226,146,  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 


this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Pro-Cut 
International,  Inc.,  HC63.  Box  22-H. 
Lebanon,  New  Hampshire  03766. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Ludwig  Hunger,  Maschinenfabrik 

GmbH,  Alfred  Nobel  Str.  26, 
Wuerzburg  97080  Federal  Republic  of 
Germany 
Hunter  Engineering  Company.  11250 
Hunter  Drive.  Bridgeton.  Missouri 
63044 

(c)  John  M.  Whealan.  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  room  401-P.  Washington. 
DC  20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules.  19  CFR  201.16(d) 
and  210.21(a).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  Novemlwr  24.  1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

|FR  Doc.  93-29438  Filed  1 1-30-93;  8:45  ami 
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[InvestigatkNi  No.  337-TA-<S54q 

Certain  Sputtared  Caftoon  Coaled 
Comptrter  Disks  and  Products  * 
Containing  Sama,  Including  Dish 
Drives 

In  lh<;  iiultcr  of  u>natn  <>pull«n><l  iwixm 
tiiatpd  rrnnpuler  disks  anil  prudiu.ts 
Lontainingsame,  including  <l>sk  cihvns. 
nt)!!ce  of  clf^jsion  nol  lo  review  in>rial 
(icInrminalioM  granlinf;  |«>ml  mo(u>ns  lo 
lomtnate  Ike  iitvcstij^tion  wtih  rRspvct  to 
rpspondeni  Toshilta  Curp.  on  the  basis  of  a 
s»*tl|pinenl  aRrernwnt  and  with  resj^ctl  to 
rrsfxindent  Trace  Stora)^  TeihmUnsy.  '>»< 
on  thn  basis  of  a  license  ajinwrnrnt. 

AGENCY:  US  Infernal k>na» Trade 

Commission. 

ACTKM:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  hns  determined  nol  to 
re\  lew  an  initial  determination  {Order 
No.  68)  issued  on  October  2fi.  1993,  by 
the  presidinjj  administrative  law  judge 
(ALJ)  in  theabove-captioned 
investigation  granting  the  joint  motion 
of  complainant  Harry  E.  Aine  |"Air>e") 
and  respondent  Toshiba  Corp 
("Toshiba")  to  terminate  the 
investigation  as  to  Toshiba  on  tbt-  twsis 
of  a  settlement  agreement.  Tlie 
Commis.sion  has  also  detormined  not  to 
review  an  initial  deterroination  (Order 
No.  70)  j&s»sed  on  October  28.  1993.  by 
the  ALJ  granting  the  joint  motion  of 
Aine  and  respondent  Trace  Storage 
Technology.  Inc.  ("Trace")  to  lerminatw 
the  inve.stigation  as  to  Tra«*  on  th«  basis 
i>fa  licensir)g  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  the  General 
Counsel.  U.S.  International  Trade 
ConunLssion.  500  E  Street,  SVV., 
Washington,  DC  20416.  telephone  202- 
20.5-3087 

SOPPt-EMCNlART  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violatjiMis  in 
Ihe  importation,  sale  for  importation, 
and  .sale  after  importation  of  sputtered 
carbon  coated  computer  disks  and 
product.s  containing  such  disks, 
including  disk  drives,  on  May  5.  1993. 
Complainant  Aine  alleges  infringement 
of  claims  23,  24.  25.  26,  and  29  of  U.S. 
letters  Patent  Re  32.464. 

On  September  29. 1993,  Aine  aad 
Toshiba  filed  a  joint  motion  lo  terminate 
the  investigation  with  respect  to 
Toshiba  on  the  bcbis  of  a  setlleineni 
agreement.  On  September  28,  1993, 
Aine  and  Trace  filed  a  joint  motion  to 
terminate  the  investigation  with  respect 
to  Trace  on  the  basis  of  a  license 
agreement.  The  ALJ  issued  IDs  granting 
both  the  Toshiba-Aine  and  TVace-Aine 


joint  motions  and  terminating  the 
investigation  as  to  Toshiba  and  Trace. 
No  petitions  for  review  of  either  ID  were 
filed.  No  agency  or  public  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  use.  1337,  and 
Commission  rntertrn  rule  210  53,  19 
CFR  210  53. 

Copies  of  the  nonconfidential  version 
of  the  IDs  and  all  other  nonconfidential 
documents  filed  in  conne<,tion  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  busine.ss 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  EX:  20436, 
telephone  202-205-2000  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDO  terminal  on  2U2- 
20.5-1810. 

I.s,sucd  N.wember  22.  1393. 

By  ordor  of  the  Gimra.ssion 
Donna  R.  Koehnke, 
.SecreJory 
(FR  Doc  93-29433  Fwii  11-30-93,  8:4.Sawi| 
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Pnvestigation  No.  731-TA-638  (F^ai)} 
Stainless  Sleet  Wtre  Rod  From  India 
Determination 

On  the  basis  of  the  r«ord  >  developed 
in  the  .subject  investigation,  the 
Commission  determines, ^  pursuant  to 
section  735Cb)  of  the  Tariff  Act  of  1930 
(19  use.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  i.s 
materially  injured  by  reason  of  imports 
from  India  of  stainless  steel  wire  rod, 
provided  for  in  subheading  7221.00.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commis.sion  instituted  this 
investigation  effective  Augu.st  2.  1993, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  stainless  steel  wire  rod  from 
India  were  being  sold  at  LTFV  within 
the  meaning  of  section  733fb)  of  the  Act 
(19  U.S.C  167.3b(b)).  Notice  of  the 
in.ititution  of  the  Commission's 


investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  August 
18,  1993  (58  FR  43908).  The  heering  was 
held  in  Washington,  DC.  on  October  14 
1993.  and  all  persons  who  r8qu*»sted  the 
opportunity  wtre  permitted  f o  appeor  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  23,  1993.  The  views  of  the 
Commission  are  contained  in  USTTC 
Publication  2704  (November  1993), 
entitled  "Stainless  Steel  Wire  Rod  frowv 
India  Investigation  No.  G3ft  (Final)  " 

Issued   NovrriibrV  24,  1993. 

By  fird»?r  of  the  Qimmission 
Donna  R.  Koehnke, 
St^rptary. 
IFK  Dot    93-29440  FsUkJ  11-30-S3.  »*b  aK4 

BILUMC  COOC  7039-ai-P 


'  Thp  record  is  dt-rined  in  §  207.2(f)  of  ftw 
Commission's  Ru.'ps  td  P»ai:tice  anil  Prami»ra  119 
CFR  207.2(0). 

'Commissioner  Bruosdaie  aiid  Coa>inis.s>oiiet 
Oawforrf  dissenting. 


INTERSTATE  COMMERCE 
COMMtSStON 

[Finance  Dochet  No.  32377] 

Patrick  D.  Broe— Continuance  In 
Control  Exerr.ption  PanttancSa 
Norttiem  Railroad  Co. 

Patni-k  D.  Bn>e,  a  noncanier 
individual,  ha*  filed  a  notice  of 
exemption  lo  continue  in  control  of 
Panhandle  Northern  Railroad  Company 
(PNR)  upon  P\"R  becoming  a  dass  Ilf 
railroad  carrier. 

PNR,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  Fii\anr,e 
Do<;ket  No.  32376,  Panhandle  Northem 
Railrond  Company — Acquisition  and 
Operation  Exemption — Tfte  Atchison. 
Topeka  end  Santa  Fe  RaH^vy 
Company,  lo  acquire  and  operate  31.255 
miles  of  rail  line  owned  by  The 
Atchison.  Topeka  and  Santa  Fe  Railway 
Company  in  the  State  of  Texas.  Thmt 
exemption  was  expected  to  be 
consummated  on  or  after  November  12. 
1993. 

Mr.  Broe  is  a  noncarrier  individual 
who  will  d!re<;flyrcontrol  PNR  upon  its 
becoming  a  railroad.  Mr.  Broe  also 
dire<;tly  controls  The  Broe  Companies. 
Inc.  (BQ),  3  holding  company  that 
directly  controls  a  rail  CArrfer.  Central 
Kansas  Railway,  fnc,  a  id  noncarriers 
Great  Western  Railway  Company  (Crest 
Western)  and  Raiico,  bic  ■T?''<a)).  Great 
Western  directly  controls  rail  c:i.Tiers 
Great  Western  Railway  of  Coior-jdo,  Inc.. 
Great  We.stem  Railway  Company  o( 
Iowa,  Inc.,  and  Great  Western  Railway 
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of  Onegon,  Inc.  Railco  controls 
noncarrier  Chicago  West  Pullman 
Transportation  Company,  which  in  turn 
controls  six  class  III  railroads:  The 
Chicago  West  Pullman  &  Southern 
Railriiad  Company;  the  Georgia 
Woodlands  Railroad  Company;  the 
Newburgh  &  South  Sliore  Railroad 
Company;  the  Chicago  Rail  Link;  the 
Manufacturers'  Junction  Railway 
Company;  and  the  Kansas  Southwestern 
Railwey  Company.' 

PNR  indicates  that:  (1)  The  rail  lines 
to  be  acquired  and  operated  will  not 
connect  with  any  of  BCI's  rail 
subsidiaries;  (2)  the  continuance  in 
control  is  not  a  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  other  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2}. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  ICC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Louis  E.  Gitomer,  Suite  210,  919  18th 
Street,  NW.  Washington,  EX:  20006. 

Decided:  November  24. 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
|FR  Doc.  93-29431  Filed  11-30-93;  8:45  am) 
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[Finance  Docket  No.  32376] 

Panhandle  Northern  Railroad 
Company— Acquisition  and  Operation 
Exemption — the  Atchison,  Topeka  and 
Santa  Fe  Railway  Company 

Panhandle  Northern  Railroad 
Company  (PNR).  a  noncarrier.  has  filed 
a  notice  of  exenr.ption  to  acquire  and 
operate  a  rail  line  owned  by  The 
Atchison,  Top-jka  and  Santa  Fe  Railway 
Company  (Santa  Fe).  The  line  is  that 
portion  of  Sciita  Fe's  Borger  Subdivision 


'  Ths  existing  cormnon  control  relationship 
among  these  carriers  Is  discussed  in  Finance  Docket 
No.  32362.  The  Broe  Companies.  Inc.,  The  Great 
Western  Railway  Company.  Railco,  Inc..  and 
Chicago  West  Pullman  Transportation  Corporation, 
Et  Al. — Corporate  Family  Exemption  (not  printed), 
served  October  27, 1993. 


between  milepost  0.015.  at  or  near 
Panhandle,  TX,  and  milepost  31.27, 
near  Borger.  TX.  and  extends 
approximately  31.255-miles.  The 
proposed  transaction  was  expected  to  be 
consummated  on  or  after  November  12. 
1993. 

This  proceeding  is  related  to  Finance 
Docket  No.  32377.  Patrick  D.  Broe— 
Continuance  in  Control  Exemption — 
Panhandle  Northern  Railroad  Company, 
wherein  Patrick  D.  Broe  has 
concurrently  filed  a  notice  of  exemption 
to  continue  in  control  of  PNR  when  PNR 
becomes  a  rail  carrier  upon 
consummation  of  the  transaction 
described  in  this  notice. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Louis  E. 
Gitomer.  suite  210.  919  18th  Street, 
NW..  Washington.  DC  20006. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  November  24. 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(PR  Doc.  93-29430  Filed  11-30-93;  8:45  ami 
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DEPARTMErfT  OF  JUSTICE 

Lodging  of  Final  Judgment  by  Consent 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Department  of 
Justice  policy.  28  CFR  50,7,  notice  is 
hereby  given  that  on  November  17. 1993 
a  Consent  Decree  in  United  States  v. 
Lucas  Western.  Inc.,  Civil  Action  No. 
A3-92-61.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
North  Dakota. 

The  United  States  filed  its  Complaint 
in  this  action  on  April  27.  1992  under 
sections  307,  308  and  309  of  the  Clean 
Water  Act.  33  U.S.C.  1317. 1318  and 
1319  seeking  civil  penalties  of  up  to 
$25,000  per  day  of  violation  at  Lucas 
Western,  Inc.'s  Jamestown,  North 
Dakota  facility.  The  United  States 
alleges  that  Lucas  Western,  Inc.  failed  to 
comply  with  the  discharge  limits 
contained  in  the  pretreatment  standards 
at  40  CFR  parts  403  and  433,  failed  to 
submit  tim.ely  and  complete  reports;  and 
failed  to  take  required  actions  whenever 
violations  of  the  categorical 
pretreatment  standards  were  detected, 
all  in  violation  of  sections  307(d)  and 


308(a)  of  the  Clean  Water  Act.  33  U.S.C. 
1317(d)  and  1318(a). 

Under  the  proposed  Consent  Decree. 
Lucas  Western.  Inc.  will  pay  a  civil 
penalty  of  $250,000.00  in  settlement  of 
the  United  States'  claims.  Additionally, 
the  Consent  Decree  requires  Lucas 
Western.  Inc.  to  fulfy  comply  with  the 
pretreatment  regulations  for  the 
duration  of  the  consent  decree  and  to 
conduct  a  waste  minimization  study  at 
its  Jamestown  facility. 

The  Department  oi  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  publication  of 
this  notice.  Comments  should  refer  to 
United  States  v.  Lucas  IVesfern.  Inc.. 
Civ.  No.  A3-92-61  (D.N.D.)..  DO)  Ref. 
No.  90-5-1-1-3761  and  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division.  U.S. 
Department  of  Justice.  P.O.  Box  7611, 
Ben  Franklin  Station.  Washington.  DC 
20044. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  Office  of  the  United  States 
Attorney  for  the  District  of  North 
Dakota.  219  Federal  Building  and  U.S. 
Courthouse.  P.O.  Box  2505.  Fargo.  North 
Dakota  58108;  (2)  the  U.S. 
Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street.  Denver. 
Colorado  80202;  and  (3)  the  Consent 
Decree  Library.  1120  G  Street,  NW..  4th 
Floor.  Washington.  DC  20005,  (202) 
624-0892.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street.  NW..  4th  Floor.  Washington, 
DC  20005.  Please  enclose  a  check  for 
$6.25  ($0.25  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library." 
Lois  J.  Schifiier, 

Acting  Assistant  Attorney  General. 
Environment  and  Natuml  Resources  Division. 
IFR  Doc  93-29340  Filed  11-30-93;  8:45  am) 

BILLING  CODE  441(M>1-« 


Lodging  of  Consent  Decree  Pursuant 
to  The  Clean  Water  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  City  ofPhildelphia, 
Civil  Action  No.  92-2957.  (E.D.  Pa.), 
was  lodged  on  October  28. 1993  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania. 

The  case  arises  out  of  violations  of  the 
Clean  Water  Act  committed  in  the 
period  1986-1989  when  the  City 
dischai^ed  wastewater  and  sewage  from 
three  of  its  prison  facilities  located  in 
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Philadelphia  into  Pennypack  Creek.  The 
United  States'  complaint  alleges  that 
each  such  discharge  constitutes  a 
violation  of  the  Clean  Water  Act.  The 
Commonwealth  of  Pennsylvania 
intervened  as  a  plaintiff  in  the  case. 
alleging  similar  violations  of  the  clean 
Streams  Law. 

The  above-referenced  consent  decree 
resolves  the  claims  of  the  United  Stales, 
and  the  Commcmwealth  of  Pennsylvania 
under  terms  requiring  payment  of  a  dvil 
penalty  of  $225,000  (one  half  to  l)e  paid 
to  the  United  States  and  one  half,  to  the 
Commonwealth)  and  certification  by  the 
City  that  it  has  taken  all  corrective 
measures  necessary  to  prevent  further 
violations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30/  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  City  of 
Philadelphia.  DOJ  Ref.  #90-5-1-1-3816. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  suit  1300, 615  Chestnut 
Street.  Philadelphia,  PA  19106;  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  815  Chestnut 
Building,  Philadelphia,  PA;  and  at  the 
Consent  Decree  Library,  1120  G  Strset, 
NW.  4th  Floor,  Washington.  DC  20005, 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decrw  Library,  1120  G  Street,  NW  ,  4th 
Floor  Washington,  DC  20005.  Ir. 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  J3.00  (;■>  tents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Lois  J.  Schifier, 

Acting  Assistant  Attorney  Cenerui, 
Environment  and  Natf:rol  liesources  Diviaion. 
!FR  Doc.  93-29339  Filed  n-30-y3:  8:45  am) 
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Lodging  o(  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Dspartmentol 
pc)icy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Rihr  and  Arizorm  Board 
of  Regents,  Civil  Action  No.  CrV-92- 
0P57,  was  lodged  on  November  2,  1993 
with  the  United  States  Districi  Court  for 
the  District  of  Arizona.  The  proposed 
decree  resolves  all  issues  between  the 
United  States  and  the  Board  of  Regents 
in  a  civil  enforcement  action  brought 


pursuant  to  Section  113(b)  of  the  Clean 
Air  Act  (the  "Act"),  42  U.S.C  7413(b) 
and  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  asbestos 
("NESHAP'l.  promulgated  under 
section  112  of  the  Act.  42  U.S.C.  7412, 
and  codified  at  40  CFR  part  61.  subpart 
M.  The  complaint  alleges  (1)  that  the 
defendants  failed  to  provide  written 
notice  of  intention  to  demolish  a  facility 
containing  structures  with  asbestos- 
containing  material  ("ACM")  owned  by 
the  University  of  Arizona  (in  violation 
of  40  CFR  61.146  and  sections  112(c) 
and  114(b)(1)(B)).  (2)  that  they 
conducted  demolition  activities  at  the 
facility  without  removing  the  friable 
ACM  prior  to  any  wrecking  or 
dismantling  activities  being  initiated  or 
failed  to  properly  encase  or  wet  the 
material  during  the  subject  demolition 
activity  in  violation  of  40  CFR  61.147(a) 
and  section  112(c),  and  (3)  that  they 
failed  to  deposit  all  ACM  from  the 
subject  demolition  project  in  an  deposit 
all  ACM  frtjm  the  subject  demolition 
project  in  an  approved  waste  disposal 
site  (operated  in  accordance  with  40 
CFR  60.152(a)  and  section  112(c)  of  the 
Act).  Under  the  terms  of  the  decree,  the 
Board  will  pay  a  penalty  of  $15,000  and 
agree  to  comply  in  the  future  with  the 
provisions  of  the  Act  and  in  particular, 
specific  guidelines  of  the  University  for 
handling  asbestos  removal. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  tlie  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Ju.«rtice.  Washington,  DC  20530.  and 
should  refer  to  United  Stoteit  v.  Hihrand 
Arizona  Board  of  Regents,  DO)  Ref.  «90- 
5-2-1-1447.  The  proposed  consent 
decree  may  be  e.xamined  at  the  ofHce  of 
the  United  States  Attorney.  4000  Ignited 
States  Courthouse,  230  North  First 
Avenue.  Phoenix.  Arizona  85025;  the 
Region  IX  Office  of  the  Environmental 
Protection  Agency,  75  Hawthorae 
Street.  San  Francisco,  (Z^alifomia  94105, 
and  at  the  Consent  Decree  Library.  1120 
G  Street,  NW.,  4th  Floor.  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4lh  Floor.  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.50  (25  cents  per  page 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  CnMkn, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Divi&km 
(FR  Doc.  93-29338  Filed  11-30-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act; 
Employment  and  Training  Assistance 
for  Dislocated  Wortcers;  ReaRotment  of 
Title  Ul  Funds 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
action:  Notice.  ' 

SUMMARY:  The  Department  of  Labor  is 
publishing  for  public  information  the 
job  Training  Partnership  Act  Title  IH 
(Employment  and  Training  Assistance 
for  Dislocated  Workers)  funds  identiOed 
by  States  for  reallotment,  and  the 
amount  to  be  rp.allotted  to  eligible 
States. 

FOR  FURTHER  IWFORMAT«OH  CONTACT: 
Mr.  Robert  M.  Colombo,  Director,  Oflice 
of  Worker  Retraining  and  Adjustment 
Programs,  Employment  and  Training 
Admini.itration,  Depkartrntnt  of  Labor, 
room  N-5426.  200  Constitution  Avenue 
NW..  Washington.  DC  2C210. 
Telephone:  202-219-5577  (this  is  not  • 
loll-free  number). 

SUPPl^MCNTARY  INFORMATION:  Pursuant 
to  Title  in  of  the  Job  Training 
Partnership  Act  (JTPA  of  the  Act),  as 
amended  by  the  Economic  Dislocation 
and  Worker  Adjustment  Assistance  Act 
(EDWAA).  the  Secretary  of  Labor 
(Secretarj-)  is  required  to  recapture 
funds  from  States  identified  pursuant  »o 
section  303(b)  of  ihe  Act.  and  real.'ot 
such  funds  by  a  Notice  of  Obligation 
(NOO)  adjustment  to  current  year  funds 
to  "ehgibie  States"  and  "eligible  high 
unemployment  States",  as  set  forth  in 
section  3b3{a),  (b),  and  (c)  of  JTPA.  29 
use.  1653.  The  basic  reallot.Tient 
process  was  described  in  Training  and 
Employment  Guidance  Letter  No.  4-88. 
dated  Nove.nnber  25, 1988  Subject: 
Reallotnent  and  Reallocation  of  Funds 
under  title  in  of  the  Job  Training 
Partnership  Act  (JTPA),  as  aitiended.  53 
FR  43737  (Dece.mber  2,  1988).  The 
reallotment  process  for  Program  Year 
(PY)  1993  funds  was  described  in 
Training  and  Employment  Guidance 
Letter  No.  3-92.  dated  February  2, 1993, 
Subject:  Rea!h)tnf?nt  of  Job  Training 
Partnership  Act  (f rPA)  Title  m 
Formula-Allotted  Funds. 
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NOO  adjustment  to  the  PY  1993  (July 
1.  1993-June  30,  1994)  formula 
allotments  are  being  issued  based  on 
expenditures  reported  to  the  Secretary 
by  the  States,  as  required  by  the 
recapture  and  reailotment  provisions  at 
Sections  303  of  JTPA.  29  U.S.C  1653. 

The  funds  recaptured  are  an  amount 
equal  to  the  sum  of  every  State's 
unexpended  PY  1992  formula  funds  in 
excess  of  20  percent  of  its  PY  1992 
formula  allotments,  and  ail  unexpended 
funds  made  available  by  formula  for  PY 
1991.  A  State's  PY  1992  formula 
allotments  include  the  initial  allotment 
for  PY  1992,  and  any  additional  funds 


received  by  the  State  during  the  PY 
1992  reailotment  process.  Funds  are 
recaptured  from  PY  1993  formula 
allotments,  and  are  distributed  by 
formula  to  eligible  States  and  eligible 
high  unemployment  States,  resulting  in 
either  an  upward  or  downward 
adjustment  to  every  State's  PY  1993 
allotment. 

Unemployment  Data 

The  unemployment  data  used  in  the 
formula  for  reailotment.  relative 
numbers  of  unemployed  and  relative 
numbers  of  excess  unemployed,  were 
for  the  Jiily  1992  through  June  1993 
period.  Long-term  unemployment  data 


used  were  for  calendar  year  1992.  The 
determination  of  "eligible  high 
unemployment  States"  for  the 
reailotment  of  excess  unexpended  funds 
was  also  based  on  unemployment  data 
for  the  period  July  1992  through  June 
1993,  with  all  average  unemployment 
rates  rounded  to  the  nearest  tenth  of  one 
percent.  The  unemployment  data  were 
provided  by  the  Bureau  of  Labor 
Statistics,  based  upon  the  Current 
Population  Survey. 

The  table  below  displays  the 
distribution  of  the  net  changes  to  PY 
1993  formula  allotments. 

BILUNG  COM  4$t0-3O-M 
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U.S.  DEPAPrWEHT  OF  LABOR 

Employment  and  Training  Administration 

PY  1993  JTPA  Title  III  Reallotment  to  States 

Novemt)er  9, 1993 


COL1 

COL  2 

COL  3 

COL  4 

COLS 

COL  6 

Alat>ama 

7.3 

0 

34,846 

0 

15.229 

15.229 

Alaska 

8.5 

55,655 

0 

0 

0 

-55.a«v«> 

Arizona 

7.1 

11.431 

31,094 

0 

13.590 

2.159 

Arkansas 

6.8 

0 

18.737 

0 

8,189 

8.189 

California 

9.4 

0 

429,270 

429,270 

187,612 

616.RR? 

Colorado 

5.8 

0 

20,580 

0 

8,994 

8.994 

Connecticut 

7.3 

0 

41,455 

0 

18.118 

18.118 

Delaware 

4.9 

0 

3,731 

0 

1.631 

1,631 

District  of  Columbia 

8.7 

72.504 

0 

0 

0 

-72,504 

Ftorida 

7.5 

295,289 

139.241 

139.241 

60.855 

-95.193 

Georgia 

6.6 

0 

55,870 

0 

24,418 

24,418 

Hawaii 

4.8 

0 

4,400 

0 

1.923 

1,923 

Ids^o 

6.5 

0 

7,251 

0 

3.169 

3,169 

Mlinois 

7.4 

0 

124.399 

124,399 

54.368 

178.767 

1  Indiana 

6.2 

0 

39,052 

0 

17.068 

17.068 

fllowa 

4.3 

0 

10,215 

0 

4.464 

4.464 

|Kansas 

4.6 

0 

8,867 

0 

3.B75 

3.875 

1  Kentucky 

6.7 

1,294,591 

0 

0 

0 

-1,294,591 

1  Louisiana 

7.7 

0 

38,947 

38,947 

17.022 

65.969 

Maine 

7.5 

0 

13.842 

13.842 

6.050 

19,892 

Maryland 

6.4 

0 

44.076 

0 

19,263 

19,263 

Massachusetts 

7.7 

0 

79.912 

79,912 

34.926 

114.838 

1  Michigan 

7.7 

0 

99,178 

99.178 

43,346 

142.524 

1  Minnesota 

5.2 

0 

25,434 

0 

11.116 

11.116 

Mississippi 

7.3 

172,646 

0 

0 

0 

-172.646 

Missouri 

6.0 

0 

36,557 

0 

15,977 

15.977 

Montana 

6.5 

0 

6,298 

0 

2,752 

2,752 

Nebraska 

2.9 

0 

3,434 

0 

1.501 

1.501 

Nevada 

6.8 

0 

11,405 

0 

4.984 

4.984 

New  Hampshire 

7.5 

0 

13,799 

13.799 

6.031 

19,830 

New  Jersey 

8.3 

?3;i,107 

0 

0 

0 

-?a3,107 

New  Mexico 

6.8 

0 

11,596 

0 

5.068 

5.068 

New  York 

8.2 

0 

222.443 

???,443 

97,219 

319,662 

North  CaroRna 

5.6 

2i,a<>8 

42,442 

0 

18.549 

-3,309 

North  Dakota 

4.7 

0 

2,497 

0 

1,091 

1,091 

Ohio 

6.9 

0 

99,«48 

0 

43.R3R 

43,638 

Oklahoma 

5.7 

0 

19,206 

0 

8.394 

8,394 

DOregon 

7.4 

0 

28,700 

28,700 

12.544 

41,244 

Pennsylvania 

7.3 

2.124 

121,720 

0 

53.198 

51,074 

Puerto  Rico 

16.8 

69,958 

0 

0 

0 

-69,958 

Rhode  Island 

8.3 

0 

14,3/0 

14.370 

6.280 

20,650 

South  Carolina 

6.3 

0 

26,479 

0 

11,572 

11.572 

South  Dakota 

3.2 

0 

1,517 

0 

663 

663 1 

Tervtessee 

6.2 

0 

33.373 

0 

14,586 

14,586 1 

Texas 

7.3 

0 

157.296 

0 

68.746 

68.746 

Utah 

4.6 

0 

5,992 

0 

2,619 

2,619 

Vermont 

6.4 

0 

5,312 

0 

2,322 

2,322 

Virginia 

5.7 

0 

44.8«> 

0 

19.617 

19,617 

Washington 

7.7 

0 

52,620 

52,620 

22,998 

75,618 

West  Virginia 

11.2 

0 

29,492 

29,492 

12.889 

42,381 

Wisconsin 

4.9 

0 

23,090 

0 

10.091 

10,091 

Wyoming 

5.4 

55.605 

0 

0 

0 

-55,605 

NATIONAL  TOTAL 

7.31 

2.284.768 

2.284.768 

1.286.213 

998.555 

0 

BIUMQ  CODC  4510-30-C 
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Explanation  of  Table 

Column  1:  This  column  shows  each 
State's  unemployment  rate  for  the 
tutlve  months  ending  June  1993. 

Column  2:  This  column  shows  the 
amount  of  excess  funds  (unexpended 
PY  1992  funds  in  excess  of  20  percent 
of  the  State's  PY  1992  fonnula 
allotments  as  described  above  and/or 
uJKexpend'^d  PY  1991  formula-allotted 
fiinds),  which  are  subject  to  reailolment. 
FY  1993  funds  in  an  amount  equal  to 
the  excess  funds  identified  will  be 
recaptured  from  such  States  and 
distributed  as  discussed  below. 

Column  3:  This  column  shows  total 
excess  funds  distributed  among  all 
"eligible  States"  by  applying  the  regular 
Title  III  formula.  "Eligible  States"  are 
those  with  unexpended  PY  1992  funds 
at  or  below  the  level  of  20  percent  of 
their  PY  1992  formula  allotments  as 
described  above. 

jColumn  4:  Eligible  States  with 
utiemployment  rates  higher  than  the 
national  average,  which  was  7.3  percent 
faijthe  12-month  period,  are  "eligible 
high  unemployment  States."  These 
eligible  hig)i  unemployment  States 
received  amounts  equal  to  their  share  of 
the  excess  funds  (the  amounts  shown  in 
column  3)  according  to  the  regular  Title 
III  formula.  Tliis  is  Step  1  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  4  and  total 
$1,286,213. 

Column  5:  The  sum  of  the  remaining 
shares  of  available  funds  ($998,555)  for 
eligible  States  with  unemployment  rates 
less  than  or  equal  to  the  national 
average  is  distributed  among  all  eligible 
States,  again  using  the  regular  Title  III 
allotment  formula.  This  is  Step  2  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  5. 

Column  6:  Net  changes  in  PY  1993 
formula  allotment  are  presented.  This 
column  represents  the  decreases  in  Title 
III  funds  shown  in  column  2,  and  the 
increases  in  Title  III  funds  shown  in 
columns  4  and  5.  NOOs  in  the  amounts 
shown  in  column  6  are  being  issued  to 
the  States  listed. 


Equitable  Procedures 

Pursuant  to  section  303(d)  of  the  Act, 
Governors  of  States  required  to  make 
funds  available  for  reallotment  shall 
prescribe  equitable  procedures  for 
making  funds  available  from  the  State 
and  substate  grantees.  29  U.S.C.  1653(d). 

Distribution  of  Funds  <^ 

Funds  are  being  reallotted  by  the 
Sc»cretary  in  accordance  with  section 
303(a),  (b),  and  (c)  of  the  Act,  using  the 
factors  described  in  section  302(b)  of  the 
Act.  29  U.S.C.  1652(b)  and  1653(a),  (b). 
and  (c).  Distribution  within  States  of 
funds  allotted  to  States  shall  be  in 
accordance  with  section  302(c)  and  (d) 
of  the  Act  (29  U.S.C  1652(c)  and  (d)), 
and  the  JTPA  regulation  of  20  CFR 
631.12(d). 

Signed  at  Washington.  DC.  this  23rd  day  of 
November.  1993. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

|FR  Doc.  93-29386  Filed  11-30-93;  8:45  ami 
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Office  of  the  Secretary 

Labor  Organization  and  Auxiliary 
Reports 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Request  for  expedited  review 
under  the  Paperwork  Reduction  Act. 

summary:  Trie  Office  of  the  American 
Workplace's  Office  of  Labor- 
Management  Standards  (OLMS),  in 
carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  is  submitting  a  request  for 
approval  to  the  Office  of  Management 
and  Budget  for  an  information 
collection  involving  Labor  Organization 
Annual  Financial  Reports.  OLMS  has 
requested  an  expedited  review  of  this 
submission  to  be  completed  by 
December  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  the 
information  collection  should  be 
directed  to  Kay  Oshel.  Chief,  Division  of 
Interpretations  and  Standards.  Office  of 
Labor-Management  Standards,  Office  of 


American  Workplace,  U.S.  Departnwnt 
of  Labor,  200  Constitution  Avenue, 
NW..  room  N-5605.  Washington,  DC 
20210.  (202)  219-7373.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  OAW/ 
OLMS,  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503,  (202)  395-7316. 

The  notice  of  proposed  rulemaking 
(NPRM)  which  contained  the  proposed 
revisions  to  labor  organization  annual 
financial  reports  was  published  in  the 
Federal  Register  on  September  23, 1993. 
This  NPRM  contained  a  summary  of 
OLMS'  proposed  revisions,  copies  of  the 
proposed  revised  forms  (LM-2,  LM-3. 
and  LM— 4),  and  the  proposed 
instructions.  The  NPRM  was  published 
with  a  30-day  comment  period 
providing  the  public  with  ample 
opportunity  to  comment  on  the 
proposed  revisions.  This  expedited 
review  is  being  submitted  to  provide 
0MB  with  additional  information  on  the 
public  comments  submitted  in  response 
to  the  NPRM  and  on  the  Department's 
response  to  those  comments  for 
inclusion  in  the  0MB  docket  file. 
Specifically,  information  being  provided 
to  OMB  pertains  to  the  Department's 
decision  to  (1)  delete  the  option  to 
report  on  either  the  cash  or  accrual  basis 
of  accounting  and  reinstate  the 
requirement  to  report  on  the  cash  basis. 
(2)  add  a  question  pertaining  to  the 
number  Qf  dues  paying  members,  (3) 
add  a  question  pertaining  to  whether 
any  officer  of  the  reporting  organization 
had  a  paid  position  with  another  labor 
organization  or  an  employee  benefit 
plan,  (4)  add  a  question  pertaining  to 
whether  an  outside  audit  of  the 
reporting  labor  organization's  books  and 
records  had  been  conducted,  and  (5) 
add  a  question  pertaining  to  whether  the 
reporting  labor  organization  has  a 
political  action  committee  (PAC). 

Any  member  of  the  public  who  wants 
to  comment  on  the  information 
collection  clearance  package  which  has 
been  submitted  to  OMB  should  advi.se 
Kay  Oshel  of  this  intent  at  the  earliest 
possible  date. 


Frequency  of  Response  . 

Number  ot  Resporxlents 

Average  House  per  Response 
Annual  Burden  Hours _ 


LU-2 


Annual .... 

5.096 

15.25  hrs 
77.714  .... 


LU-3 


Annual .. 
16,275  .. 
6.75  hrs 
109,857 


LA4-4 


Annual 
14,000 
52  mins 
12,088 
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Affected  Public:  Labor  Unions 
Bespondents'  Obligation  to  Reply: 
Required  by  Federal  statute 

Signed  at  Washington,  DC,  this  29th  day  of 
November.  1993. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
(FR  Doc.  93-29546  Filed  11-30-93;  8:45  am) 

BH.UNC  COOC  4510-M-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-089] 

Invention  Available  for  Licensing. 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  availability  for 

licensing. 

SUMMARY:  The  invention  listed  below  is 
ovmed  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious    , 
commercialization  of  results  of  federally 
funded  research  and  development. 

U.S.  Patent  Application  Number  08/ 
134,444.  filed  October  12. 1993,  and 
entitled  "Flux-Focusing  Eddy  Current 
Probe  and  Method  for  Flaw 
Detection" — The  present  invention  is  a 
flux-focusing  electromagnetic  sensor 
which  uses  a  ferromagnetic  flux- 
focusing  lens  simplifies  inspections  and 
increases  detectability  of  fatigue  cracks 
and  material  loss  in  high  conductivity 
material.  The  unique  feature  of  the 
device  is  the  ferrous  shield  isolating  a 
high-turn  pick-up  coil  from  an 
excitation  coil.  The  use  of  the  magnetic 
shield  is  shown  to  produce  a  null 
voltage  output  across  the  receiving  coil 
in  the  presence  of  an  unflawed  sample. 
A  redistribution  of  the  current  flow  in 
the  sample  caused  by  the  presence  of 
flaws,  however,  eliminates  the  shielding 
condition  and  a  large  output  vohage  is 
produced,  yielding  a  clear  unambiguous 
flaw  signal. 

The  maximum  sensor  output  is 
obtained  when  positioned 
symmetrically  above  the  crack.  Hence, 
by  obtaining  the  position  of  the 
maximum  sensor  output,  it  is  possible 
to  track  the  fault  and  locate  the  area 
surrounding  its  tip  using  an  algorithm 
similar  to  the  grid-search  chi-square 
minimization  scheme.  The  precise 
position  of  the  crack  tip  can  then  be 
found  using  a  simple  numerical  process. 
The  acairacy  of  tip  location  is  enhanced 
by  two  unique  features  of  the  sensor;  a 
very  high  signal-to-noise  ratio  of  the 
probe's  output  which  results  in  an 
extremely  smooth  signal  peak  across  the 


fault,  and  a  rapidly  decaying  sensor 
output  outside  a  small  area  surrounding 
the  crack  tip  which  enables  the  region 
for  searching  to  be  clearly  defined. 

Under  low  frequency  operation, 
material  thinning  due  to  corrosion 
damage  causes  an  incomplete  shielding 
of  the  pick-up  coil.  The  low  frequency 
output  voltage  of  the  probe  is  therefore 
a  direct  indicator  of  the  thickness  of  the 
test  sample.  A  swept  frequency 
measurement  performed  on 
manufactured  thickness  calibration 
standards  was  able  to  clearly  delineate 
all  samples  tested,  showing  a  resolution 
of  less  than  0.5%  of  the  sample 
thickness.  In  addition,  simulated  inter- 
layer  corrosion  in  a  lap-joint  sample  has 
been  detected  using  a  single  frequency 
mode  of  operation.  The  results  clearly 
identified  all  material  loss  from  the  back 
surface  of  the  panel. 

The  invention  claimed  in  this  patent 
application  is  available  for  licensing  on 
an  exclusive,  partially  exclusive  or 
nonexclusive  basis  for  upfront,  running 
and  annual  minimum  royalty  payments 
to  a  partner  committed  to 
commercializing  this  technology. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  Patent  Application 
(without  the  claims)  may  be  obtained  by 
writing  to  Kimberly  A.  Chasteen  at  the 
Office  of  Patent  Counsel,  Mail  Stop  143, 
NASA  Langley  Research  Center, 
Hampton.  VA  23681-0001  telephone 
(804)  864-3227.  fax  (804)  864-8298. 
Please  note  the  case  number,  LAR- 
15.046-1.  when  requesting  information. 

Dated:  November  16. 1993. 
Edward  A.  Frankle. 
General  Counsel. 
(FR  Doc.  93-29443  Filed  11-30-93;  8:45  am] 

BILUNO  CODE  7SKMI1-M 


[Notice  93-090] 

Invention  Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  for 
licensing. 

SUIMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

U.S.  Patent  Application  hfumber  08/ 
126,286.  filed  September  23. 1993.  and 
entitled  "Deployable  Reflector 
Structure" — The  present  invention 
relates  in  general  to  large  reflector 
structures  for  deployment  in  outer 
space. 


A  deployable  reflector  structure 
according  to  the  invention  comprises  a 
number  of  movable  reflector  panels 
pivotably  supported  on  rigid  arms. 
Several  such  arms  are  pivotably 
connected  to  a  central  structure,  so  the 
arms  can  move  in  starburst  fashion  from 
a  packaged  stage,  where  all  arms  are 
vertical,  to  a  deployed  stage,  where  all 
of  the  arms  are  horizontal.  All  of  the 
movable  reflector  panels  are  maintained 
at  a  predetermined  angle  to  an  axis  of 
the  reflector  structure  when  the  arms  are 
pivoted,  so  the  reflector  panels  are 
stacked  tightly  on  top  of  each  other  in 
the  packaged  stage.  Simple  mechanisms 
are  provided  for  avoiding  interference 
between  panels  on  different  arms  in  the 
packaged  stage,  and  for  fitting  the 
movable  panels  together  like  tiles  in  the 
deployed  stage. 

The  movable  arms  act  as  a  stabilizing 
sub-structure  for  the  reflecting  panels  in 
a  deployable  reflector  structure 
according  to  the  invention,  so  a  highly 
accurate  reflecting  surface  is  assured. 
The  invention  also  provides  very 
compact  packaging  of  the  reflector 
structure  in  its  packaged  stage.  A 
reflecting  structure  of  20  meter 
deployed  diameter  will  fit  in  the  cargo 
bay  of  the  U.S.  Space  Shuttle. 

The  invention  claimed  in  this  patent 
application  is  available  for  licensing  on 
an  exclusive,  partially  exclusive  or 
nonexclusive  basis  for  upfront,  running 
and  annual  minimum  royalty  payments 
to  a  partner  committed  to 
commercializing  this  technology. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  Patent  Application 
(without  the  claims)  may  be  obtained  by 
writing  to  Kimberly  A.  Chasteen  at  the 
Office  of  Patent  Counsel,  Mail  Stop  143. 
NASA  Langley  Research  Center, 
Hampton,  VA  23681-0001  telephone 
(804)  864-3227,  fax  (804)  864-8298. 
Please  note  the  case  number,  LAR- 
14,513-1,  when  requesting  information. 

Dated:  November  16. 1993. 
Edward  A.  Frankle, 
General  Counsel. 

IFR  Doc.  93-29444  Filed  11-30-93;  8:45  am) 
BILUNO  CODE  7510-01-M 

[Notice  93-091] 

Invention  Available  for  Licensing 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  availability  for 

licensing. 

StJMMARY:  The  invention  listed  below  is 
ovmed  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
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is  U.S.C.  207  to  achieve  expeditious 
xmmercialization  of  results  of  federally 
"unded  research  and  development. 

U.S.  Patent  Application  Number  08/ 
J95.563.  filed  July  19, 1993.  and  entitled 
^hock-Free  Supersonic  Elliptic 
Nozzles  and  Method  of  Forming 
Same" — The  present  invention  relates 
in  general  to  jet  nozzles  and  specifically 
0  supersonic  elliptic  jet  nozzles. 

According  to  the  design  procedure, 
:he  nozzle  to  be  designed  is  divided  into 
:hree  sections,  as  shown  in  Figures  1(a) 
ind  1  (b),  a  circular-to-elliptic  section  3 
which  begins  at  a  circular  nozzle  inlet, 
an  elliptic  subsonic  section  2 
downstream  from  the  circular-to-elliptic 
section  and  a  supersonic  section  3 
downstream  from  the  elliptic  subsonic 
section.  The  maximum  and  minimum 
radii  are  determined  for  each  axial  point 
in  the  circular-to-elliptic  section,  the 
maximum  and  minimum  radii  being  the 
radii  for  the  widest  part  of  an  elliptic 
cross  section  and  the  narrowest  part  of 
the  elliptic  cross  section,  respectively. 
The  maximum  and  minimum  radii  are 
determined  for  each  axial  point  in  the 
elliptic  subsonic  section.  The  maximum 
and  minimum  radii  are  determined  for 
each  axial  point  in  the  supersonic 
section  based  on  the  Method  of 
Characteristics.  The  shape  of  each  of  the 
three  sections  is  determined  separately 
based  on  the  maximum  and  minimum 
radii  for  each  axial  point  in  the 
respective  section.  The  resulting  elliptic 
jet  nozzle  is  also  claimed. 


The  supersonic  elliptic  nozzle  formed 
according  to  the  above  method 
minimizes  shock  noise  and  exhibits 
smooth  pressure  contours  within  the 
nozzle. 

The  invention  claimed  in  this  patent 
application  is  available  for  licensing  on 
an  exclusive,  partially  exclusive  or 
nonexclusive  basis  for  upfront,  running 
and  annual  minimum  royalty  payments 
to  a  partner  committed  to 
commercializing  this  technology. 

ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  Patent  Application 
(without  the  claims)  may  be  obtained  by 
writing  to  Kimberly  A.  Chasteen  at  the 
Office  of  Patent  Counsel.  Mail  Stop  143. 
NASA  Langley  Research  Center. 
Hampton,  VA  23681-0001.  telephone 
(804)  864-3227.  fax  (804)  864-8298. 
Please  note  the  case  number.  LAR- 
44.054-1,  when  requesting  information. 

Dated:  November  16. 1993. 
Edward  A.  Frankle, 
General  Counsel. 

(PR  Doc.  93-29445  Filed  11-30-93;  8:45  am] 
BILUNG  COOC  7S10-01-M 


[Notice  93-002] 

Invention  Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  for 
licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

U.S.  Patent  Application  Number  08/ 
138.046.  filed  October  12. 1993.  and 
entitled  "Method  for  Making  a  Dynamic 
Pressure  Sensor  and  a  Pressure  Sensor 
Made  According  to  the  Method"— The 
present  invention  relates  in  general  to 
measurement  of  pressure  fluctuations  in 
a  high  speed  boundary  layer  along  a  test 
surface,  and  specifically  to  a  method  for 
making  a  pressure  sensor  with  a 
stretched  cup-shaped  membrane  as  a 
sensing  element  fit  p)erfectly  flush  with 
a  test  surface. 

According  to  the  invention,  a  soft 
metal  is  deposited  on  the  membrane  and 
surrounding  areas  of  a  pressure  sensor. 
A  pressure  sensor  with  a  stretched  cup- 
shaped  membrane  as  the  sensing 
element  is  illustrated  in  Figs.  2  and  3. 
The  side  wall  of  the  tip  of  the  pressure 
sensor  and  the  lateral  part  of  the 
deposited  metal  is  removed  from  the  top 
of  the  membrane  in  small  steps,  by 
machining  or  lapping  while  the  pressure 
sensor  is  mounted  in  a  jig  or  the  wall 
of  a  test  object,  until  the  true  top  surface 
of  the  membrane  appears.  Fig.  3 
illustrates  how  the  top  of  the  membrane 
is  stretched.  A  thin  indicator  layer 
having  a  color  contrasting  with  the  color 
of  the  membrane  may  be  applied  to  the 
top  of  the  membrane  before  metal  is 
deposited  to  facilitate  the  determination 
of  when  to  stop  metal  removal  from  the 
top  surface  of  the  membrane. 

A  pressure  sensor  made  according  to 
the  above  method  has  a  flat  membrane 
area  with  a  sharp,  square  edge.  A 
surface  finish  of  typically  10 
microrinches  rms  can  be  achieved  on 
the  installed  pressure  sensor. 

The  invention  claimed  in  this  patent 
application  is  available  for  licensing  on 
an  exclusive,  partially  exclusive  or 
nonexclusive  basis  for  upfront,  running 
and  annual  minimum  royalty  payments 
to  a  partner  committed  to 
commercializing  this  technology. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  Patent  Application 
(wiUiout  the  claims)  may  be  obtained  by 
writing  to  George  F.  Helfrich  at  the 
Office  of  Patent  Counsel.  Mail  Stop  143. 


NASA  Langley  Research  Center. 
Hampton.  VA  23681-0001  telephone 
(804)  864-3521.  fax  (804)  864-8298. 
Please  note  the  case  number.  LAR- 
14.029-1.  when  requesting  information. 

Dated:  November  16. 1993. 
Edward  A.  Frankle, 

General  Counsel. 

IFR  Doc.  93-29446  Filed  11-30-93;  8  45  am| 

BILLMC  COOC  7S10-01-M 


[Notice  93-088] 

NASA  Advisory  Council,  Aeronautics 
Advisory  Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 

DATES:  December  15,  1993.  8  a.m.  to  5 
p.m.;  and  December  16,  1993.  8  a.m.  to 
3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Langley  Re.^arch 
Center.  Reid  Conference  Center.  Langley 
Room.  14  Langley  Boulevard.  Hampton. 
VA  23681. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Catherine  Smith.  Office  of  Aeronautics. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546 
(202/554-0501). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Aeronautics  Research  and  Technology 

Panel  Reviews 
— High  Performance  Computing  and 

Communications 
— Wind  Tunnel  Update 
— NASA  Efforts  to  Acquire  Russian 

Developed  Technology 
— Joint  NASA/Federal  Aviation 

Administration  Activities 
—New  AAC  Studies 
— Aeronautics  Strategic  Planning 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  November  18. 1993. 
Timothy  M.  Sullivan. 
Advisory  Committee  Management  Officer. 
[FR  Doc.  93-29442  Filed  11-30-93;  8:45  am] 

BILUNC  CODC  7S10-01-M 
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NATIONAL  SOENCE  FOUNDATION 

Permit  AppHcatkMi  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGCWCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
9S-541. 

SUMMARY:  The  National  Science 
Foundation  is  required  to  publish  notice 
of  applications  received  to  conduct 
activities  regulated  under  the  Antarctic 
Conservation  Act  of  1978.  NSF  has 
published  regulations  under  the  Act  at 
title  45.  part  670.  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  December  22, 1993. 
Permit  applications  may  be  inspected  at 
the  Permit  Office,  address  below. 
ADDRESSES:  Comments  be  addressed  to 
Permit  Office,  room  627,  Office  of  Polar 
Programs.  National  Science  Foundation. 
Washington.  DC  20550. 
FOR  FURTHER  WFORMATION  CONTACT:  Guy 
C.  Guthridge  at  the  above  address  or 
(202)357-7817. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  varioijs  activities  in 
Anarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  also  designate  Specially 
Protected  Areas  and  Sites  of  Special 
Scientific  Interest. 
The  application  received  is  as  follows: 

1.  Applicant 

Dr.  E.  Imre  Friedmann,  Department  of 
Biological  Science  and  Polar  Desert 
Research  Center,  Florida  State 
University,  320  Conradi  Building, 
Tallahassee.  FL  32306-2043. 

2.  Activity  for  Which  Permit  Requested 

Enter  Site  of  Special  Scientific 
Interest.  Import  Into  USA. 

Rock  samples  containing  living  and/ 
or  fossil  mircobial  colonization  will  be 
collected  to  study  extinction  and/or 
damage  due  to  environmental  factors. 
This  is  part  of  a  major  survey  extending 
to  the  entire  McMurdo  I>y  Valleys  area. 


Hand  specimens  of  rocks  will  be 
collected  from  the  ground  or  removed, 
if  necessary,  by  geological  hammer.  As 
many  as  25  samples  will  be  collected: 
the  samples  will  not  weigh  more  than  3 
pounds  each.  Some  of  the  samples  will 
be  collected  in  Linnaeus  Terrace,  a  Site 
of  Special  Scientific  Interest  (SSSI). 
Entry,  camping,  and  sample  collection 
will  be  in  accordance  virith  the 
Management  Plan  for  the  SSSI.  which 
was  established  specifically  to  protect 
microbial  research  of  the  type  proposed 
in  this  application.  Specimens  will  be 
examined  and  stored  frozen  in  the 
Antarctic  Core  Library  of  Florida  State 
University. 

3.  Location 

Linnaeus  Terrace  Site  of  Special 
Scientific  Interest 

4.  Dates 

Several  days  between  12-26-93  and 
01-20-94 

Gay  G.  Gutliridge, 

Actinn  Permit  Officer.  Office  of  Polar 

Programs. 

|FR  Doc.  93-29387  Filed  11-30-93:  8:45  am] 
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Special  Emphasis  Panel  in  Biological 
Sclenoes;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences. 

Date  and  fi/ne.  Thursday.  December  16, 
1993;  8;30  a.m.  to  5  p.m.,  Friday.  December 
17, 1993;  8:30  a.m.  to  3  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA. 

Type  of  meeting:  Closed. 

Contact  person :Genld  Selzer,  Program 
Director.  Special  Projects  Program,  NSF,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone  (703)  306-1469. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  support.    * 

Agenda:  To  provide  and  evaluate 
preproposals  for  BIO  Research  Training 
Groups  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  S52b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Ad. 


Dated:  November  26, 1993. 
M.  Rflbeoca  Winkler. 

Committee  Marmgement  Officer. 

IFR  Doc  93-29379  Filed  11-30-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste!  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  59th 
meeting  on  Monday,  December  13, 
1993.  in  the  Monte  Carlo  Room,  the  St. 
Tropez  All  Suite  Hotel.  455  East 
Harmon  Avenue.  Las  Vegas,  Nevada. 

The  entire  meeting  will  be  open  to 
public  attendance. 

9  o.m.-JO  a.m.:  Acti\nties  at  the  Proposed 
Yucca  Mountain  Higlh-Level  Waste 
Repository  (Open)— The  Committee  will  be 
briefipd  by  and  hold  discussions  with 
representatives  of  DOE  management  on 
current  activities  at  the  proposal  HLW 
repository  at  Yucca  Mountain. 
Representatives  of  the  NRG  staff  will 
participate,  as  appropriate. 

70  15  ajn.-12  noon:  Yucca  Mountain 
Project — Technical  Issues  (Open) — The 
Committee  will  be  briefed  by  and  hold 
discussions  with  DOE  and  M&O 
representatives  on  selected  technical  areas,, 
e.g..  surface-based  testing,  ESF  status  and 
design,  and  the  status  of  resolution  of 
selected  issues. 

1  p.m.-330  p.m.:  Yucca  Mountain 
Profect — Interested  Party  Comments 
(Open) — The  Committee  will  hear  comments 
from  and  hold  discussions  with  state,  county, 
and  local  government  officials. 
Representatives  from  Indian  tribes  and  others 
interested  in  the  proposed  HLW  repository 
may  also  present  comments. 

3:45  p.m.S  p.m.:  Committee  activities/ 
Future  Activities — The  Committee -will  elect 
Chairman  and  Vice-Chairman  for  calendar 
year  1994.  The  Committee  will  also  discuss 
topics  proposed  few  consideration  during 
future  meetings. 

6  pm.-€:30  p.m.:  (tentative): 
Miscellaneous — The  Committee  will  discuss 
miscellaneous  matters  related  to  the  conduct 
of  Committee  activities  and  organizational 
activities  and  complete  discussion  of  matters 
and  specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  ptermit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on  June  6, 
1988  (53  FR  20699).  In  accordance  with  these 
procedures,  oral  or  written  statements  may  be 
presented  by  members  of  the  public, 
electronic  recordings  will  be  permitted  only 
during  those  portions  of  the  meetings  that  are 
open  to  the  public,  and  questions  may  be 
asked  only  by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the  ACRS 
is  providing  staff  support  for  the  ACNW. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Executive  Director  of  the 
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office  of  the  ACRS  as  far  in  advance  as 
practical  so  that  appropriate  arrangements 
can  be  made  to  allow  the  necessary  time 
during  the  meeting  for  such  statements.  Use 
of  still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be  limited 
to  selected  portions  of  the  meeting  as 
determining  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set  aside 
for  this  purf>ose  may  be  obtained  by 
contacting  the  Executive  Director  of  the  office 
of  the  ACRS,  Dr.  John  T.  Larkins  (telephone 
301/492-4516),  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for  ACNW 
meetings  may  be  adjusted  by  the  Chairman 
as  necessary  to  fecilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend  should 
check  with  the  ACNW  Executive  Director  or 
call  the  recording  (301/492-4600)  for  the 
current  schedule  if  such  rescheduling  would 
result  in  major  inconvenience. 

Dated:  November  24. 1993. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(tTl  Doc.  93-29428  Filed  11-30-93;  8.45  am] 
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dvisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
aste  (ACNW)  will  hold  its  60th 

meeting  on  Monday,  December  20. 

1993.  in  room  P-422,  7920  Norfolk 

Avenue.  Bethesda,  Maryland. 

I  The  entire  meeting  will  be  open  to 

public  attendance. 

'  Monday,  December  20, 1993—3  p.m.  until 
S  p.m.: 

,  The  Committee  will  prepare  for  its 
discussion  with  NRC  Commissioners  and 
discuss  anticipated  and  proposed  Committee 
activities,  future  meeting  dates  and  agenda, 
^d  administrative  matters,  as  appropriate. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Fcderml  Register  on  June  6, 
1988  (53  FR  20699).  In  accordance  with  these 
procedures,  oral  or  written  statements  may  be 
presented  by  members  of  the  public, 
plectronic  recordings  will  be  permitted  only 
during  those  portions  of  the  meeting  that  are 
open  to  the  public,  and  questions  may  be 
Bsked  only  by  members  of  the  Committee,  its 
ioons\iltants,  and  staff.  The  office  of  the  ACRS 
lis  providing  staff  support  for  the  ACNW. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Executive  Director  of  the 
office  of  the  ACRS  as  far  in  advance  as 
practical  so  that  appropriate  arrangements 
can  be  made  to  allow  the  necessary  time 
during  the  meeting  for  such  statements.  Use 
of  still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be  limited 
to  selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set  aside 
for  this  purpose  may  be  obtained  by 
contacting  the  Executive  Director  of  the  office 
of  the  ACRS,  Dr.  John  T.  Larkins  (telephone 
301/492-4516),  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for  ACNW 
;  neetings  may  be  adjusted  by  the  Chairman 


as  necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend  should 
check  with  the  ACNW  Executive  Director  or 
call  the  recording  (301/492-4600)  for  the 
current  schedule  if  such  rescheduling  would 
result  in  major  inconvenience. 

Dated:  November  24, 1993. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer 
[FR  Doc.  93-29427  Filed  11-30-93;  8:45  ami 

BILLING  cooe  n«o-oi-M 

[Docket  Nos.  50-373  and  50-374] 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-11 
and  NPF-18  issued  to  Commonwealth 
Edison  Company  (the  licensee)  for 
operation  of  the  LaSalle  County  Station. 
Units  1  and  2,  located  in  LaSalle 
County.  Illinois. 

The  proposed  amendments  would 
approve  a  revision  to  the  LaSalle  Cpimty 
Station.  Units  1  and  2,  Updated  Final 
Safety  Analysis  Report  (UFSAR),  section 
11.5.2.1.4.  which  specifies  that 
currently,  operator  action  is  required  to 
trip  the  mechanical  vacuum  pump  upon 
receipt  of  a  main  steam  line  high 
radiation  alarm  rather  than  the 
automatic  trip  currently  described  in  the 
UFSAR.  NRC  approval  is  required 
because  this  existing  condition,  contrary 
to  that  described  in  the  UFSAR  and  the 
NRC's  Safety  Evaluation  Report  (SER) 
related  to  the  operation  of  LaSalle 
County  Station  (NUREG-0519),  involves 
an  unreviewed  safety  question. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendments  requested  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  lack  of  an  automatic  trip  and  isolation 
of  the  LaSalle  Unit  1  and  2  mechanical 
vacuum  pumps  does  not  change  the  accident 
initiators  for  a  design  basis  control  rod  drop 
accident  or  the  inventory  of  fuel  fission 
products  available  for  release  during  this 
accident.  Therefore,  the  probability  of  the 
design  basis  control  rod  drop  accident  is  not 
changed. 

The  lack  of  an  automatic  trip  and  isolation 
of  the  LaSalle  Unit  1  and  2  mechanical 
vacuum  pumps  does  not  significafttly 
increase  the  consequences  of  the  design  basis 
control  rod  drop  accident  provided  that  the 
mechanical  vacuum  pump  is  tripped  within 
15  minutes  of  receiving  the  main  steam  high 
radiation  trip  alarms.  Fifteen  minutes  for  this 
o(>erator  action  is  reasonable  time  to  respond 
to  alarms  based  on  licensed  operator  training, 
including  simulator  training.  The  trip  is 
accomplished  with  a  hand  switch  located  on 
the  Main  Control  Room  front  panels.  A 
Human  Factors  Task  Analysis  has  been 
performed  by  Commonwealth  Edison  and 
found  acceptable  assessing  the  actions  to  be 
performed  by  the  control  room  operator. 
Also,  the  time  that  the  mechanical  vacuum 
pump  operates  during  reactor  startup, 
approximately  8  hours,  does  not  affect  the 
probability  of  the  design  basis  control  rod 
drop  accident 

UFSAR  (Updated  Final  Safety  Analysis 
Report)  section  15.4.9  states  that  a  rod  drop 
does  not  exceed  the  280  cal/gm  design  limit 
and  failure  of  fuel  cannot  result  naturally 
from  a  control  rod  drop  accident.  This 
determination  was  based  on  the  following 
input  paraftieters  and  initial  conditions: 

At  the  time  of  the  control  rod  drop 
accident  the  core  is  bssumed  to  be  at  a  cycle 
point  which  results  in  the  highest  control  rod 
worth.  The  core  is  also  assumed  to  contain 
no  xenon,  to  be  in  a  hot-startup  condition, 
and  to  have  the  control  rods  in  sequence  at 
a  50%  rod  density.  The  assumption  to 
remove  xenon,  which  competes  well  for 
neutron  absorptions,  increases  the  fractional 
absorptions,  or  worth  of  the  control  rods.  The 
50%  control  rod  density  assumption,  ("black 
and  white"  tod  pattern),  which  nominally 
occurs  at  the  hot-startup  condition,  ensures 
that  withdrawal  on  the  next  rod  results  in  the 
maximum  increment  of  reactivity. 

The  control  rod  drop  accident  analysis  is 
performed  as  described  in: 

General  Electric  (GE)  document  NEDE- 
24011-P-A-lO-US,  "General  Electric 
Standard  Application  for  Reactor  Fuel 
(GESTAR-II),  Supplement  for  United  States, 
dated  March  1991. 

If  the  worth  of  any  control  rod  is 
determined  to  be  greater  than  1%  A  k/k,  a 
cycle  specific  control  rod  drop  analysis  is 
performed  in  accordance  with: 

Commonwealth  Edison  Co.  Nuclear  Fuel 
Services  Report.  NFSR-0075.  Rev.  O. 
"Control  Rod  Sequence  Simplification," 
December,  1989. 

The  analysis  for  each  unit's  current  c\tle 
performed  per  NFSR-0075  verifies  that  heat 
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generated  during  a  control  rod  drop  accident 

is  less  than  the  200  cal/gm  design  limit. 

The  assumptions  of  the  Control  Rod  Drop 
Accident  (GIDA)  analysis  are  conservative 
with  respect  to  the  realistic  or  actual  values 
or  practice.  A  comparison  of  the  conservative 
assumptions  versus  the  more  realistic  case 
are  as  follows  (even  though  not  taken  credit 
for  in  either  the  original  or  new  analyses  that 
have  been  performed): 

a.  GE  uses  10  rod  groups  for  the  analysis, 
LaSalle  Subdivides  these  into  12  groups.  The 
smaller  groups  reduce  radical  peaking  and 
incremental  rod  worths,  resulting  in  lower 
fuel  enthalpies. 

b.  GE  uses  an  adibatic  model  to  calculate 
the  peak  fuel  enthalpy.  Brookhaven  National 
Laboratory  (BNL)  has  analyzed  for  the  NRC 
the  CRDA  using  appropriate  thermal- 
hydraulic  teedback  BNL  results  show  the 
peak  fuel  enthalpy  well  below  the  150  cal/ 
gm  for  a  l.S%  A  k  rod  worth  compared  to 
GE's  analysis  of  280  cal/gm  for  a  1.42%  A  Jc 
rod  worth. 

Based  on  the  above,  there  is  not  a 
significant  increase  in  the  probability  or 
consequences  of  the  design  basis  control  rod 
drop  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

This  change  specifically  affects  the  design 
basis  control  rod  drop  accident,  and  is  the 
only  low  power  event  that  involves  release  of 
fission  products  to  the  main  condenser.  The 
only  difference  between  the  accepted 
analysis  and  the  new  analysis  is  the  rate  of 
release  firom  the  main  condensier  and  a 
ground  level  release  (original  analysis)  versus 
an  elevated  (from  the  station  vent  stack] 
release,  for  the  new  analysis.  Therefore,  the 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  margin  of  safety  that  is  affected  by  this 
change  involves  the  radiological 
consequences  of  the  design  basis  control  rod 
drop  accident.  This  margin  of  safety  is  based 
on  the  Standard  Review  Plan,  section  15.4.9, 
which  states  that  the  calculated  whole-body 
and  thyroid  doses  at  the  exclusion  area 
boundaries  (EAB)  and  at  the  low  population 
zone  (LPZ)  boundaries  are  well  within  the 
exposure  guideline  values  in  10  CFR  part 
100,  section  11,  if  the  doses  are  less  than 
25%  of  the  10  CFR  Part  100  exposure 
guideline  values  or  75  rem  for  the  thyroid 
and  6  tern  for  whole-body  doses.  If  the 
mechanical  vacuum  pump  is  manually 
tripped  in  less  than  or  equal  to  15  minutes 
after  the  receipt  of  the  main  steam  line  high 
radiation  trip  alarm,  the  analysis  shows  that 
the  radiological  consequences  of  the  design 
basis  control  rod  drop  accident  are  )e.ss  than 
25%  of  the  10  CFR  part  100  exposure 
guideline  values. 

Guidance  has  been  provided  in  'Final 
Procedures  and  Standards  on  No  Significant 
Hazards  Considerations."  Final  Rule.  51  PR 
7744,  for  the  application  of  standards  to 
license  change  requests  for  determination  of 
the  existence  of  significant  hazards 
considerations.  This  document  provides 
examples  of  amendments  which  are  and  are 
not  considered  likely  to  involve  significant 


hazards  considerations.  These  proposed 
amendments  most  closely  fit  the  example  of 
a  change  which  may  (either  result  in  some 
increase  to  the  protMbility  or  consequences  of 
a  previously)  anal3rzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  are  clearly  within  all 
acceptable  criteria  with  respect  to  the  system 
or  component  specified  in  the  Standard 
Review  Plan  section  15.4.9. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  requested  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  ot 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendmoits  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  detennination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opporttmity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  dte 
the  publication  date  and  page  niunber  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
recei\'ed  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  fcM'  leave  to  intervene  is 
discussed  below. 


By  January  3, 1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
PubUc  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Oglesby,  Illinois  61348.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  in  filled  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
pr^iearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
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which  must  include  a  hst  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the:applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

Forties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Participate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  heW. 

If  the  final  determination  is  that  the 
amendments  requested  involved  no 
significant  hazards  consideration,  the 
commission  may  issue  the  amendments 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hiring  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  requested  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 


days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(800)  24&- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  me.ssage 
addressed  to  lames  E.  Dyer:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Michael 
I.  Miller,  Esquire;  Sidley  and  Austin, 
One  First  National  Plaza.  Chicago, 
Illinois  60690,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-<v)  and  2.714(d). 

For  further  details  with  respiect  to  this 
action,  see  the  application  for 
amendments  dated  September  10,  1993 
as  supplemented  on  November  17,  1993. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555  and 
at  the  local  public  comment  room 
located  at  the  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1.  Oglesby,  Illinois  61348. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  T.  Gody,  fr. 
Project  Manager.  Project  Directorute  111-2, 
Division  of  Reactor  Projects— fll/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-29429  Filed  11-30-93;  8:45  am] 
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[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power  Co., 
Consideration  of  Issuance  of 
Anftendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuartce  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (the  licensee), 
for  operation  of  the  Haddam  Neck  Plant 


located  in  Middlesex  County. 
Connecticut. 

The  proposed  amendntent  would 
revise  Technical  Specification  Section 
3/4.5.1.  "ECCS  Subsystems — Tavg 
Greater  Than  or  Equal  to  350"  F,"  by 
adding  a  new  ACTION  Statement  "A" 
for  the  centrifugal  charging  pumps 
which  would  increase  the  allowed 
outage  time  from  72  hours  to  7  days.  In 
addition,  the  ACTION  statements  would 
need  to  be  relettered  to  reflect  the 
addition  of  the  new  ACTION  statement 
for  the  centrifugal  charging  pumps. 

Before  issuance  of  the  proposed 
license  amendment,  the  Coromission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  January  3,  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respe<J 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  p>ersons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street. 
Middletown,  Connecticut  06457.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Qiairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  f>arty  to  the  proceeding;  (2)  the 
nature  and  the  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
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effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  this  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter\'ene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N\V.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 


days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Fohn  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  aisu  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Gerald 
Garfield,  Esquire.  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  oe  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  2,  1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Russel  Library,  123  Broad 
Street.  Middletown,  Connecticut  06457. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 

John  F.  Stolz. 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects— I/II  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  93-29432  Filed  11-30-93;  8:45  am] 
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[Docket  No.  40-6027-EA:  ASLBP  No.  94- 
684-01 -EA] 

Sequoyah  Fuels  Corp.,  General 
Atomics,  Gore,  OK;  Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §§2.105.  2.700,  2.702, 
2.714,  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

Sequoyah  Fuels  Corporation,  General 
Atomics  (Gore.  Oklahoma.  Site 
Decontamination  and  Decommissioning 
Funding): 

Source  Material  License  No.  SUB-1010 

This  Board  is  being  established 
pursuant  to  the  requests  by  Sequoyah 
Fuels  Corp..  the  Licensee,  and  General 
Atomics,  its  parent  corporation,  for  a 
hearing  regarding  an  Order  issued  by 
the  Deputy  Executive  Director  for 
Nuclear  Materials  Safety,  Safeguards, 
and  Operations  Support  dated  October 
15,  1993  (58  FR  55087,  October  25, 
1993).  The  order  imposed  supplemental 
conditions  found  necessary  to  fully 
satisfy  the  Commission's  financial 
assurance  requirements  for 
decommissioning  facilities  pursuant  to 
10  CFR  part  40. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

judge  James  P.  Gleason.  Board  Chairman, 
Atomic  Safely  and  Licensing  Board  Panel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

judge  G.  Paul  Bollwerk.  III.  Atomic  Safety 
and  Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington.  IXl 
20555. 

Judge  Jerry  R.  Kline.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington,  DC 
20555. 

Issued  at  Bethesda.  Maryland,  this  22nd 
day  of  November.  1993. 
B.  Paul  Cotter,  |r., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

|FR  Doc.  93-29433  Filed  11-30-93;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Refunds  of  Premiums 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 


Federal  Register  /  Vol.  58.  No.  229  /  Wednesday.  December  1.  1993  /  Notices  63407 


ACTION:  Notice  of  time  limitations  on 
i-equests  for  premium  refunds  paid  for 
non-covered  plans. 

SUMMARY:  This  notice  calls  attention  to 
the  statute  of  limitations  on  claims 
against  the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  for  refunds  of 
premiums  paid  for  pension  plans  not 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
CXRISA").  The  PBGC  will  review 
u^itimely  claims  for  refunds  of 
premiums  paid  for  non-covered  plans 
that  are  received  by  the  PBGC  by 
February  15, 1994.  and  the  PBC-C  may, 
depending  on  the  facts  and 
cijitnimstances  of  particular  cases, 
exercise  its  discretion  to  pay  some 
portion  of  the  amounts  so  claimed 
nWwithstanding  the  statutory  time 
limitation.  Qflims  received  after  that 
date  will  not  receive  such  consideration. 
DATES:  Requests  for  consideration  of 
rejftind  claims  for  which  the  statutory 
limitations  period  has  expired  must  be 
rejoeived  by  the  Pension  Benefit 
Guaranty  Corporation  by  February  15, 
1994,  to  be  eligible  for  consideration 
uflder  this  notice. 
ADDRESSES:  Address  requests  for 
consideration  of  refund  claims  for 
which  the  statutory  limitations  period 
has  expired  to  Joseph  DeFranco, 
Attorney,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  EX: 
20005-4026  (before  December  6, 1993, 
una  2020  K  Street.  NW..  Washington.  DC 
20006-1860). 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  DeFranco.  Attorney,  at  the  above 
address,  202-778-8823  (as  of  December 
20, 1993,  use  202-326-4026)  (202-77a- 
1958  for  TTY  and  TDD  (as  of  January  24. 
1993.  use  202-326-^179)).  (These  are 
not  toll-fi'ee  numbers.) 
SUPR-EMENTARY  INK>RMATION:  Pension 
plans  described  in  section  4021  of 
ERISA  are  covered  by  the  pension 
insurance  system  administered  by  the 
PBGC  under  title  IV  of  ERISA,  and 
premiums  must  be  paid  to  the  PBGC 
under  ERISA  section  4007  for  such 
plans.  Most  defined  benefit  pension 
plans  are  covered  by  title  IV,  but  there 
are  a  number  of  exceptions.  For 
,  example,  church  plans  (as  defined  in 
section  414(e)  of  the  Internal  Revenue 
Code)  are  excluded  from  title  IV 
coverage  under  section  4021(b)(3)  of 
ERISA  imless  an  election  described  in 
section  4021(b)(3)  is  mada 

PBGC  premiums  are  not  owed  for  a 
plan  that  is  not  covered  by  title  IV.  and 
a  non-covered  plan  does  not  become  a 
covered  plan  merely  because  PBGC 
premiums  are  paid  Un  it.  In  general. 


premiums  paid  for  a  non-covered  plan 
may  be  recovered  by  requesting  a 
refund.  However.  ERISA  section 
4003(f)(5)  imposes  a  time  limitation  on 
claims  against  the  PBGC:  In  general,  the 
PBGC  need  not  pay  any  claim  for  which 
enforcement  is  sought  more  than  six 
years  from  the  date  when  the  claim 
arose.  A  claim  for  refund  of  an 
erroneous  premium  payment  is 
generally  considered  to  arise  on  the  date 
when  the  erroneous  payment  is  made. 
The  PBGC  generally  refu.ses  payment 
of  claims  that  are  not  tinjely  presented 
under  the  statute.  However,  the 
circumstances  of  some  recent  requests 
for  refunds  of  premiums  paid  for  plans 
for  years  when  they  were  not  covered  by 
title  rV  have  made  the  PBGC  aware  that 
some  persons  may  believe  that  the 
statutory  time  limitation  on  claims 
against  the  PBGC  does  not  apply  to  non- 
covered  plans'  refund  claims. 

The  PBGC  hereby  notifies  the  public 
that  it  will  review  untimely  claims  for 
refunds  of  premiums  paid  for  non- 
covered  plans,  if  received  by  the  PBGC 
by  February  15. 1994,  and  that  it  may, 
depending  on  the  facts  and 
circumstances  of  particular  cases, 
exercise  it  discretion  to  pay  some 
portion  of  the  amounts  so  claimed 
notwithstanding  the  statutory  time 
limitation.  Claims  received  after  that 
date  will  not  receive  such  con.sideration. 
For  this  purpose,  the  PBGC  will 
consider  a  refund  claim  to  be  received 
when  it  receives  a  written 
communication  that  clearly  identifies 
the  plan  in  question  and  that  (1) 
requests  a  refund.  (2)  requests  a  title  IV 
coverage  determination,  or  (3)  notifies 
the  PBGC  that  a  request  has  been 
submitted  to  the  Internal  Revenue 
Service  for  a  ruling  or  determination 
that  would  be  a  basis  for  a  request  to  the 
PBGC  for  a  title  IV  coverage 
determination. 

Issued  at  Washington.  DC  this  24th  day  of 
November  1993. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Gucmtnty 

Corporation. 

[FR  Doc  93-29367  Filed  11-30-93;  8:45  am] 
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SECURITiES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33241;  File  No.  SR-CHX- 
93-29] 

Setf-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  Chicago 
Stock  Exchange,  Inc.  Relating  to 
Extended  Trading  Hours  for  the 
Chicago  Stock  Basket 

November  23, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf).  15  U.S.C.  78s{h){l),  notice  is 
hereby  given  that  on  October  27, 1993. 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  '"Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulafory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  submits  the  following  rule 
proposal  which  extends  the  hours  of 
trading  of  the  Chicago  Stock  Basket 
("CXWk^  pursuant  to  the  provisions  of 
Article  XXXVI.i 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purp>ose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  make  the  trading  hotirs  of  the  CXM 
consistent  with  the  trading  hours  of  the 
corresponding  derivative  products  that 


'  SpedncaMy.  th«  CHX  propcwef^o  amend  ArTicl« 
IX.  Rule  10  «o  (Nctmd  th«  hours  of  trading  in  th« 
CXM  until  3:15  Central  time  (4:15  Eastern  time). 
The  CHX's  primary  trading  aeuion  currenflv  ends 
at  3  Central  time  (4  Eastern  time). 
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are  based  on  the  same  index  as  the 
CXM.z  and  other  derivative  products 
that  might  be  used  as  a  hedge  against 
the  CXM.3  Similar  trading  hours  with 
other  derivative  products  will  provide 
certain  risk  management  benefits  when 
trading  the  CXM. 

2.  Statutory  Basis 

The  proposed  rule  change  in 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Withing  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


2  The  Commission  notes  that  the  CXM  is  • 
standardized  basket  product  consisting  of  twenty- 
Tive  shares  of  each  of  the  stocks  Included  in  the 
Chicago  Mercantile  Exchange's  "M.Ml"  futures 
contract.  The  contract  is  based  on  the  American 
Stock  Exchange's  Major  Market  Index  ( 'MM]"),  a 
broad-based  price-weighted  index  of  twenty  stocks 
listed  on  the  New  York  Stock  Exchange.  See 
Securities  Exchange  Ad  Release  No  33053  (October 
15.  1993).  58  FR  54610  (October  22. 1993)  (File  No. 
SR-CHX-93-18). 

3  The  CHX  offered  examples  of  potential  hedging 
strategies  involving  the  CXM  that  could  use,  among 
other  things,  derivative  products  based  on  the 
Standard  It  Poor'aVOO  and  Standard  &  Poor's  500 
indexes.  Telephone  conversation  between  David  T. 
Rusoff.  Foley  ft  Lardner,  and  Beth  Stekler.  Attorney, 
Division  of  Market  Regulation,  SEC.  on  November 
15. 1993. 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  emd  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accon^nce  with  the 
provisions  of  5  U.S.Q  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  such 
niing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-29 
and  should  be  submitted  by  December 
22, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  93-29358  Filed  11-30-93;  8:45  ami 
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[Release  No.  34-33238:  File  No.  SR-GSCC- 
93-4] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing  Corp.; 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  GSCC's  Clearing 
Fund  Fonnula 

November  22, 1993. 

On  April  21. 1993,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-93-4)  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").»  The  proposal  seeks 
Commission  approval  of  GSCC's  current 
clearing  fund  formula.z  Notice  of  the 
proposal  appeared  in  the  Federal 
Re^er  on  June  7, 1993.3  GSCC  filed  a 


•  15  U.S.C  7e8(b)(l)  (1988). 

'The  Commission  granted  temporary  approval  of 
GSCC's  current  clearing  fund  formula  by  two 
separate  orders.  Securities  Exchange  Act  Release 
Nos.  27901  (April  12, 1990),  55  FR  15055  ("Release 
No.  27902").  The  Commission  subsequently  granted 
further  temporary  approval  of  the  formula  until 
June  30, 1993.  Securities  Exchange  Act  Release  Nos. 
32090  (April  1,  1993),  58  FR  18289. 

3  Securities  Exchange  Act  Release  No.  32001  (May 
28. 1993),  58  FR  31983. 


technical  amendment  on  June  11, 1993.* 
No  public  comments  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  GSCC's  use  of 
the  current  clearing  fund  formula  on  a 
permanent  basis. 

I.  Description 

Generally,  GSCC's  clearing  fund 
formula  calculates  the  amount  a 
member  must  contribute  to  the  fund  to 
collateralize  the  risk  its  daily  settlement 
activities  pose  for  GSCC*  A 
participant's  required  clearing  fund 
deposit  is  the  sum  of  two  components: 
Funds-only  settlement  obligations  and 
securities  net  settlement  obligations. 
The  funds-only  settlement  obligations 
component,  which  is  designed  to 
collaterize  a  member's  net  cash  payment 
obligations  to  GSCC,  is  equal  to  125% 
of  the  summed  absolute  values  of  the 
netting  member's  average  »  funds  only 
settlement  obligation  for  the  previous 
twenty  days.' 

The  securities  net  settlement 
obligations  component,  which  is 
designed  to  collateralize  GSCC's 
guarantee  of  a  member's  securities 
deliver  and  receive  obligations,  is  the 
greater  of  either  the  average  offset 
margin  amount »  for  the  last  twenty 
business  days  or  50%  of  the  gross 
margin  amount.*  The  gross  margin 


*  letter  from  )effr8y  F.  Ingber,  General  Counsel, 
GSCC,  to  Richard  C  Strasser,  Attorney.  Division  of 
Market  Regulation  ("Division '),  Commission  (June 
11,1993). 

*  For  a  detailed  description  of  the  clearing  fund 
formula,  see  Release  Nos.  27901  and  27902.  supra 
note  2. 

•The  average  is  a  weighted  rolling  average  (i.e., 
GSCC  places  greater  weight  on  more  recent  day* 
within  the  20  business  days).  Release  No.  27902, 
supra  note  2  at  n.3S. 

'The  funds  only  settlement  amount  is 
determined  by  calculating  for  a  particular  business 
day  the  net  total  of  the  following:  (1)  Trade 
adjustments  for  settling  positions;  (2)  any  marks-to- 
the-market  owed  for  failed  positions:  (3) 
adjustments  for  coupon  and  redemption  payments; 
(4)  the  amount  reported  to  a  member  during  the 
previous  business  day's  processing  cycle  as  its 
funds-only  settlement  amount  obligatiotis 
("opening  balance");  (5)  the  aggregate  settlement 
amount  that  a  member  has  received  from  or  paid 
to  GSCC  since  the  end  of  the  processing  cycle 
immediately  preceding  the  processing  cycle  for 
which  the  funds-only  settlement  amount  is  being 
calculated  ("collection/paid  amount");  (6)  the  total 
required  forward  mark  allocation  payment;  and  (7) 
the  total  forward  mark  allocation  return  amount. 
Release  No.  27902. 

■The  offset  margin  amount  is  calculated  by 
subtracting  a  credit  for  offsetting  net  settlenoent 
positions  from  the  gross  margin  amount  of  a 
member's  net  settlement  positions.  Release  No. 
27901,  supra  note  2. 

•Price  movements  of  certain  securities  exhibit 
close  although  not  perfect  correlation.  GSCC  gives 
clearing  members  an  offset  credit  for  positions 
which  historically  have  moved  in  tandem.  To 
accommodate  for  the  risk  that  the  prices  of 
historically  correlated  securities  will  not  move  in 
tandem  the  clearing  fund  fonnula  requires  a 
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amount  is  the  product  of  a  CSCC- 
generated  margin  factor  'o  and  the  total 
dollar  value  of  the  member's  net 
settlement  position  that  day." 

II.  Discussion 

The  Commission  believes  that  GSCC's 
proposal  is  consistent  with  the  Act  and 
in  particular  with  section  17A 
thereunder. >2  Section  17(b)(3)(F) 
provides,  among  other  things,  that  the 
rules  of  a  clearing  agency  must  be 
designed  to  ensure  the  safeguarding  of 
funds  and  securities  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible. '^  GSCC's 
clearing  fund  formula,  by  providing 
GSCC  with  an  effective  mechanism  for 
measuring  the  risk  profile  of  its 
members'  securities  settlement 
obligations,  is  consistent  with  GSCC's 
responsibilities  relating  to  the 
safeguarding  of  funds  under  the  Act. 

On  April  12. 1990,  the  Commission, 
in  two  separate  orders,  granted 
temporary  approval  to  significant 
changes  to  the  two  components  of 
GSCC's  clearing  fund  formula.!*  The 
Commission  directed  GSCC  to  assess  the 
operation  of  the  formula  regarding  the 
accuracy  of  margin  factors,  disallowance 
percentages,  and  the  adequacy  of 
GSCC's  liquidity  before  permanent 
approval  would  be  granted. is  GSCC  has 
assessed  the  formula's  operation  and 
has  determined  that  the  formula 
accurately  assesses  a  clearing  member's 
risk  in  all  market  conditions. 

Margin  Factors 

The  Commission  directed  GSCC, 
among  other  things,  to  consider  ways  to 
refine  its  analysis  of  price  volatility. 


reinimum  margin  amount  that  is  the  greater  of 
either  50%  of  the  participant's  total  gross  margin 
amount  or  the  average  offset  margin  amount.  Id. 

>"GSCC  has  established  a  margin  factor  for  each 
nuturity  range  within  each  product  group  that  is 
designed  to  measure  the  potential  volatility  of 
prices  in  that  maturity  range.  Id  at  n.  16. 

•  ■Release  No.  27901.  supra  note  2. 

WISU.S.C.  78q-1  (1988). 

»>  15  U.S.C.  78q-1(bH3)(F)  (1988). 

M  Previously,  GSCC's  clearing  fund  formula 
auessed  the  risk  of  a  clearing  member's  positions 
beted  on  its  "gross"  net  selilcment  positions, 
without  granting  the  member  oflsets  for  securities 
tb«t  display  historical  market  price  correlation. 
Release  No.  27901.  supra  note  2.  In  the  order 
granting  temporary  approval  of  GSCC's  proposal  to 
give  its  members  credits  for  correlated  offsetting  net 
settlement  positions,  the  Commission  also 
temporarily  authorized  GSCC  to  use  an  autonfiated 
system  that  eiubles  GSCC  to  determine  the  price 
volatility  of  various  securities  issues.  GSCC  uses 
this  information  to  assess  its  level  of  risk  exposure 
and  to  adjust  its  margin  factors  accordingly. 
Moreover,  the  Commission  also  authorized  GSCC  to 
collect  additional  clearing  fund  deposits  more 
quickly,  whenever  GSCC  detects  a  risk  stemming 
from  a  participant's  higher  than  usual  net 
settlement  position.  Id. 

I'See  Release  No.  27901.  supra  note  2. 


including  procedures  to  factor  in  the 
effects  of  dramatic  price  movements,  as 
a  way  of  assessing  the  accuracy  of 
GSCC's  margin  factors.'^  Since  that 
time.  GSCC  has  compiled  three  years  of 
its  own  price  volatility  data.  This  data 
base  includes  securities  such  as  zero- 
coupon  government  securities  for  which 
there  is  limited  third-party  data 
available.  Accordingly,  GSCC  believes  it 
is  sufficient  for  assessing  and 
monitoring  the  adequacy  of  its  margin 
factors. 

GSCC's  Membership  and  Standards 
Committee  of  the  Board  of  Directors 
reviews  quarterly  the  sufficiency  of 
GSCC's  margin  factors.  In  reviewing  its 
margin  factors,  GSCC  uses:  (1)  Its  own 
short-term  (most  recent  90  days)  and 
long-term  (past  year)  data  covering  the 
mean  plus  two  standard  deviations  and, 
separately,  99%  of  all  price  movements, 
and  (2)  historical  price  volatility  data 
from  Carroll,  McEntee  &  McGinley  Inc. 
which  studies  the  current  leading  issue 
in  each  security  category  using  the  mean 
plus  two  standard  deviations. 

GSCC  believes  that  the  use  of  its  own 
price  volatility  data  in  addition  to  data 
from  third  party  vendors  provides 
adequate  data  to  enable  GSCC  to 
monitor  its  margin  factors.  According  to 
GSCC,  this  data  indicates  that  GSCC's 
margin  factors  are  prudent  and 
conservative,  particularly  on  the  long 
end  of  the  maturity  spectrum,  where  the 
greatest  exposure  exists  for  GSCC.>7 
GSCC  continues  to  believe  that  its  own 
data  base  is  the  most  accurate  and 
meaningful  source  of  price  volatility 
data  on  government  securities  in 
existence  across  a  broad  spectrum  of 
issues  and  products  because  it  includes 
most  inter-dealer  trades  in  U.S.  Treasury 
securities.  At  the  same  time,  GSCC 
acknowledges  that  certain  third  parties 
such  as  GOVPX,  Inc.  ( "GOVPK  ")  have 
made  significant  steps  toward 
disseminating  last  sale  pricing 
information  for  government  securities 
that  is  beneficial  to  GSCC.  Thus.  GSCC 


"■See  id.  See  also  Securities  Exchange  Act 
Release  No.  27006  (July  7,  1989).  54  FR  29798 
(approving  GSCC's  proposed  changes  to  its  netting 
system).  Accurate  margin  factors  help  GSCC  ensure 
that  it  is  requiring  its  ntembers  to  contribute  a 
clearing  fund  deposit  that  adequately  protects  GSCC 
from  risk  exposure  should  a  member  default.  In  the 
event  of  a  member  default  or  irtsolvency.  GSCC 
would  be  obligated  to  close-out  and  buy-in 
securities  at  price  that  might  vary  greatly  from  those 
of  the  previous  day.  In  that  case,  an  insufHcient 
margin  factor  could  cause  GSCC  to  suffer  significant 
losses.  Id. 

<' GSCC's  rules  authorize  GSCC  le  increase  any  of 
the  margin  (actor  percentages  upon  a  determination 
that  such  increase  is  appropriate  in  light  of  market 
experience  and  conditions.  GSCC  nuy  decrease 
margin  factor  percentages  upon  submission  and 
review  of  a  proposed  rule  change  pursuant  to 
Section  19(b)(2)  of  the  Act.  Release  No.  27901. 
supra  note  2  at  n.S5. 


will  continue  to  supplement  its  own 
data  with  that  supplied  by  third  parties. 

Disallowance  Percentages 

The  Commission  also  directed  GSCC 
to  monitor  its  proposed  measures  of 
correlation,  and  in  the  event  they 
should  fail  to  conform  to  historical 
levels,  adjust  its  disallowance 
percentages  accordingly. le  GSCC 
continues  to  assess  its  measures  of 
correlation  against  current  and 
historical  data.  GSCC  will  adjust  its 
disallowance  percentages  when 
necessary  to  ensure  that  GSCC's  risk 
exposure  is  minimized. 

Liquidity 

The  Commission  also  directed  GSCC 
to  monitor  its  funding  requirements  on 
a  daily  basis  to  ensure  that  GSCC, 
principally  through  the  clearing  fund, 
has  sufficient  liquidity  during  periods  of 
high  volatility  to  protect  GSCC  from 
contingencies  stemming  from 
participants'  daily  net  settlement 
obligations.19  Over  the  past  three  years 
GSCC  has  monitored  funding 
requirements  and  has  modified  the 
clearing  fund  deposit  collection  process 
and  member  deposit  requirements. 
These  modifications  include:  Using 
internal  price  volatility  data  to 
determine  margin  requirements; 
incorporating  forward-settling  positions 
in  members'  20-day  average  for 
determining  clearing  fund  deposits; 
rai.sing  from  75%  to  100%  the  cap  on 
collection  of  a  netting  member's  forward 
mark  allocation  payment;  establishing 
new  issuer  letter  of  credit  standards; 
obtaining  authority  to  collect  additional 
clearing  fund  deposits  in  times  of 
market  stress;  requiring  members  to 
satisfy  clearing  fund  deposit 
deficiencies  earlier;  collecting  funds- 
only  settlement  payments  an  hour 
earlier;  expanding  the  scope  of  Treasury 
securities  that  are  eligible  as  clearing 
fund  collateral;  and  correlating  quarterly 
returns  of  excess  margin  with  refunding 


'"Accurate  measures  of  correlation  are  necessary 
in  setting  accurate  disallowance  percentages. 
Disallowance  percentages  are  the  factors  by  which 
GSCC  reduces  credits  for  offsetting  positions  (i.e.. 
those  displaying  historical  marliet  price  correlation 
sufficient  to  justify  offsetting  clearing  fund  formula 
credits  and  debits)  to  protect  against  the  risk  that 
market  price  correlation  among  offsetting  securities 
is  imperfect  or  will  deviate  from  historical  norms. 
Release  No.  27901,  supra  note  2. 

•"Release  No.  27901.  supra  note  2.  GSCC  also 
was  directed  to  report  to  the  Commission  on  a 
monthly  basis  any  situation  where  GSCC  could 
have  made  a  special  call  for  additional  clearing 
fund  deposits  pursuant  to  GSCC  rules  and 
procedures  and  any  amount  assessed.  Id.  GSCC 
makes  such  calls  frequently  and  has  promised 
Commission  staff  prompt  availability  of  such  data. 
Letter  from  Jeffrey  F.  Ingber.  General  Counsel. 
GSCC.  to  Richard  C  Strasser.  Attorney.  Division. 
Commission  (March  20.  1992). 
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periods.20  These  efforts  have  helped  to 
ensure  that  the  clearing  fund  remains  at 
adequate  levels  while  minimizing  the 
drain  on  the  liquidity  of  GSCC  clearing 
members.  GSCC  understands  that  it  is 
obligated  to  maintain  adequate  liquidity 
sources  and  to  reassess  periodically  the 
adequacy  of  those  sources.  Accordingly, 
the  Commission  believes  that  the 
proposal  is  consistent  with  GSCC's 
responsibilities  under  the  Act  and 
should  be  approved  on  a  permanent 
basis. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  section  17 A 
of  the  Act  and  the  rules  and  rt>gulations 
thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.^'  that  the 
proposal  (File  No.  SR-GSCC-93-04)  be. 
and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  -^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  93-29354  Filed  11-30-93:  8:45  am) 

BILUMC  COOC  teiO-01-M 


[Release  No.  34-33239;  File  No.  SR-GSCC- 
93-02] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing  Corp.; 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  the  Netting  of  Zero 
Coupon  Government  Securities 

N()vcml)er  22,  1993. 

On  April  23, 1993,  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  C'Act").'  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  propo«ed  rule  change  relating  to  the 
netting  of  book-entry  zero  coupon 
government  securities.  On  June  7, 1993, 
the  Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  to  solicit  comments  from 
interested  persons.^  No  comments  were 
received.  This  order  approves  the 
proposal. 


2»Se«  Securities  Exchange  Act  Release  No.  33237 
(Novemt)er  22.  1993)  (order  approving  File  No.  SR- 
GSCC-91-4).  See  also  letter  from  Jeffrey  F.  Ingber. 
General  Counsel.  GS(X.  to  Richard  C  Straster. 
Attorney.  Division,  Commission  (March  29. 1992). 

»<  15  U.S.C  788(bl(2)  (1988). 
"  17  CFR  20O.3O-3(a)(12)  (1992). 
<15U.S.C78s(b)(I)(1988). 
'Securities  and  Exchange  Act  Release  No..  32386 
(May  28.  1993).  58  FR  31985. 


I.  Description  reports  are  available,  each  member  must 

The  proposal  authorizes  GSCC  to  P™^'.d«  settlement  instructions  to  its 
continue  to  offer  net  settlement  services  ^leartng  bank.  Settlement  of  net  delivery 
to  its  members  for  trades  in  book-entry  ob'L8e"o."^**»^«f "  each  member  and 
zero  coupon  government  .securities  GSCC  will  be  made  over  Fedw.re  on  th« 
("zeros")  3  and  clarifies  GSCCs  day  after  trade  date 
procedures  for  collecting  additional  ,  ^^"^  P™PO^'  '"^^^.'^'f  ^^CC  s 
clearing  fund  deposits  to  protect  GSCC  '^'^"•"K  .fund  formula  to  account  for  the 
against  the  risk  of  a  member  or  defauU  l^^^''^'  "^^'Jf,^l°^'^^^  ^'*^"^I  ?v,'*^' 
on  net  settlement  obligations.*  In  '"  zeros  GSCC  has  guaranteed.  At  the 
addition,  the  proposal  clarifies  GSCC's  ^^«  "^  the  m.t.al  temporary  approval, 
procedures  for  collecting  increased  ?^f  ^  ^.T^'^^^n'  "f^^?«^"'!  of  "^a^'" 
clearing  fund  deposits.  factors  hat  reflected  the  greater 
GSCd-s  netting  service  for  zeros  will  volatility  associated  with  zeros.- 
operate  in  essentially  the  same  way  as  because  the  margin  factors  for  zeros  are 
for  other  securities  eligible  for  GSCC's  ^^''^f^d  1°  each  maturity  group,  the 
trade  netting  service.  In  general.  GSCC  projected  volatility  of  zeros  is  reflected 
netting  members  must  submit  to  GSCC  'Vj?^,"^"'":^  'J'^'^'"  subc^omponent." 
for  comparison  and  netting  data  on  all  ^SCC  s  margin  factors  are  the  same  for 
of  the  member's  eligible  trades  in  zeros  ^^^°^  ^nd  non-zeros  with  remaining 
with  other  netting  members.  On  each  maturities  of  up  to  two  years.to 
business  day  GSCC  will  net  a  member's  However,  at  the  longest  remaining 
trades  to  determine  the  member's  net  P«"od  to  maturity  (i.e.,  over  fiheen 
position  (a  net  long  position  will  result  years),  the  zero  margin  factors  is  two 
if  purchases  exceed  sales;  a  net  short  J"^  a  half  times  as  great  as  the  non-zero 
position  will  result  if  sales  exceed  factor." 
purchases;  and  a  net  flat  position  will 
result  if  purchases  equal  sales).  GSCC 
will  then  match  a  long  position  with  a 
short  position  in  the  same  CUSIP  '  to  net 
receive  and  deliver  obligations.  On  the 
morning  after  trade  date  members  will 
receive  a  Funds-Only  Settlement  Report, 
a  Netted  Trade  Summary  Report,  and  an 
Open  Receive/IDeliver  Orders  Report. 
These  reports  will  provide  members 
information  regarding  payments  due  gsCC  does  not  allow  any  offsets 
from  or  owed  to  netting  members,  what  between  zeros  and  non-zeros  because 
trades  entered  the  netting  system  and  available  historical  data  indicates  that 
the  resulting  net.  and  the  substitution  of  ,j,g^  j^  „  correlation  between  these 
GSCC  as  the  counterparty  (novation)  to  ^^^^^^  ^^  securities.  A  netting  member's 
all  open  netted  positions.**  Once  the  required  margin,  therefore,  will  be  the 
,    ,,  ,         „  createrof  either  the  average  offset 

-■The  zeros  that  are  eligible  forliSCCs  netting 
system  are  book-entry  government  securities 
including  STRIPS  (STRIPS  is  an  acronym  for 
Separate  Trading  of  Registered  Interest  and 
Prinripal  of  Securities,  which  are  pre-stripped. 
book  .entry,  zeros  that  are  direct  obligations  of  the 
U.S.  Treasur>')  and  zeros  issued  by  agencies  of  the 
U.S.  Government  such  as  the  Federal  Home  l.oan 
Mortgage  Corporation  and  the  Student  Loan 
Marketing  Association.  GSCC  will  not  make  eligible 
for  netting  generic  or  privately  stripped  securities 
such  as  Certiricales  of  Accrual  on  Treasury 
Securities  or  Lehman  Investment  Opportunity 
Notes. 

*  See  Securities  Exchange  Act  Release  No.  27901 
(April  12.  1990).  55  FR  15055.  for  a  more  detailed 
discussion  of  GSCC's  netting  system. 

»  "CUSIF"  is  an  acronym  for  the  Committee  on 
Uniform  Securities  Identincalion  Procedures.  The 
CUSIP  numbering  system  was  developed  by  a 
conunittee  of  the  Ainerican  Bankers  Association 
bearing  the  same  name  and  was  created  to  identify 
speciHc  securities  issues.  Each  eligible  netting 
security  issue  has  its  own  separate  CUSIP  number 
that  GSCC  uses  in  its  netting  system  to  group  trades 
fur  the  net. 

»Once  netting  has  occurred.  GSCC  is  liable  to  pay 
for  .securities  sold  to  a  member  or  to  deliver 
securities  bought  from  a  member.  GSCC  requires 
members  to  make  deposits  to  GSCC's  clearing  Fund 
to  help  protect  against  the  risk  of  loss  to  GSCC  and 


OtISflt 

class 

Remavting  matunry 

Zero 

Non- 
zero 

0  

E  

E  

F 

F 

G  

2  to  4  years  

4  to  5  years  

5  to  7  years  

7  to  10  years  

10  to  15  years  

Over  15  years 

.625 
.938 
1.313 
1.870 
2.013 
3625 

.500 

.625 

750 

.935 

1.250 

1  460 

non-defaulting  clearing  members  in  the  event  of  a 
netting  member  default. 

'  "Market  risk"  is  the  risk  that  the  value  of  the 
securities  GSCC  has  guaranteed  will  decline  so  that 
a  subsequent  trade  will  result  in  Hnancial  loss. 

•The  current  clearing  fund  formula  has  two 
components,  the  funds-only  settlement  component 
and  the  securities  net  settlement  component.  A 
netting  member's  required  clearing  fund  deposit 
will  be  the  sum  of  the  two  components.  GSCC's 
margin  factors  are  an  element  in  the  securities  net 
settlement  component  of  the  clearing  fund  formula. 
The  securities  net  settlement  component  of  GSCC's 
clearing  fund  formula  is  essentially  the  same  as  the 
member's  required  margin  deposit.  This  component 
will  be  referred  to  hereinafter  as  the  "required 
margin"  or  the  "required  margin  deposit." 

**The  remaining  maturity  of  forward  settling 
trades  in  zeros  is  measured  from  the  date  of 
issuance  of  the  underlying  securities. 

'"GSCC's  margin  bctors  are  based  upon  the 
Treasury  haircut  requirements  and  periodic  market 
volatility  data  obtained  from  other  sources. 
However.  GSCC  continues  to  collect  historical  data 
for  zeros,  and  GSCC  reviews  its  price  volatility  data 
for  consistency  ard  quarterly  market  volatility  data 
provided  by  Carrol.  McEntee  ft  McGinley  Inc. 

<  <  GSCC's  margin  fdctors  for  zeros  and  non  zeros 
are: 
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margin  >2  or  50%  of  the  gross  margin 
amount. 13 

GSCC  monitors  a  clearing  member's 
positions  in  zeros  in  relation  to  the 
member's  total  positions  in  other  zeros 
and  in  relation  to  the  member's  total 
non-zero  position.  A  netting  member  is 
deemed  to  have  a  high  concentration  in 
zeros  generally  if  the  dollar  value  of  a 
member's  net  settlement  positions  in 
z»ro  equals  or  exceeds  25%  of  the  dollar 
value  of  the  member's  net  settlement 
positions  in  all  issues  eligible  for 
GSCC's  netting  system.  A  member  is 
deemed  to  have  a  high  concentration  in 
zeros  within  the  same  maturity  range  if 
the  dollar  value  of  the  member's  net 
settlement  positions  in  zeros  within  the 
same  maturity  range  equals  or  exceeds 
50%  of  the  total  dollar  value  of  the 
member's  net  settlement  positions  in 
zeros. 

If  a  clearing  member  is  found  to  have 
an  unusually  high  concentration  in 
zeros  generally  or  as  compared  to  other 
zero  issues,  GSCC  may  require  the 
member  to  make  an  additional  clearing 
fund  deposit.  The  additional  deposit 
may  be  as  great  as  200%  of  the  netting 
member's  highest  single  business  day's 
required  fund  deposit  during  the  recent 
twenty  business  days.  However,  if 
GSCC's  Board  of  Directors  ("Board") 
determines  that  such  an  amount  is  not 
sufficient  for  the  protection  of  GSCC 
etnd  its  members,  the  Board  will  set  a 
higher  amount.  GSCC's  Membership 
and  Standards  Committee  reviews 
periodically  the  procedure  for  collecting 
clearing  fund  collateral  to  determine  the 
appropriateness  of  the  procedure. 

The  proposal  clarifies  GSCC's  existing 
procedures  for  requiring  additional 
clearing  fund  deposits. »••  Consistent 
with  GSCC's  existing  rules,  GSCC  may 
notify  a  clearing  member  that  it  is 
required  to  make  an  additional  deposit 
to  the  clearing  fund  if:  (1)  The  member 
is  on  surveillance  status  and  the 
member's  required  clearing  fund  deposit 
exceeds  the  value  of  the  member's 
deposits  to  the  clearing  fund;  (2)  the 
member's  required  clearing  fund  deposit 
exceeds  by  25%  or  more  the  value  of  the 


>»The  offset  margin  amount  is  calculated  by 
subtracting  a  credit  for  offsetting  net  settlement 
positions  from  the  gross  margin  amount  of  the 
member's  net  settlement  positions.  The  average 
offset  margin  amount  is  the  average  offset  margin 
for  the  last  20  days  during  which  GSCC  calculated 
net  settlement  positions. 

i^The  gross  margin  amount  is  the  applicable 
margin  factor  multiplied  by  the  total  dollar  value 
of  the  member's  net  settlement  position. 

<<GSCC  calculates  daily  each  netting  member's 
dearing  fund  contribution  requirement  and 
determines  whether  a  netting  member's  deposit 
exceeds  its  required  clearing  fund  contribution.  A 
member's  clearing  fund  contribution  requirement  is 
beeed  on  the  risk  to  GSCX^  resulting  from  the 
member's  daily  settlement  activities. 


member's  deposits  to  the  clearing  fund; 
(3)  the  member's  required  clearing  fund 
deposit  exceeds  by  $250,000  or  more  the 
value  of  the  member's  deposits  to  the 
clearing  fund;  or  (4)  the  member's 
funds-only  settlement  amount  exceeds 
by  25%  or  more  the  member's  average 
daily  clearing  fund  funds-only 
settlement  amount  over  the  most  recent 
twenty  business  days.  If  a  member  is  so 
notified,  the  member  may  satisfy  the 
requirement  by  making  the  deposit  in 
the  form  of  cash,  eligible  Treasury 
securities,  eligible  letters  of  credit,  or  a 
combination  of  any  of  the  above.  GSCC 
continues  to  require  that  the  additional 
deposit  be  made  by  the  close  of  business 
on  the  day  of  notification.  However,  if 
the  notice  is  not  made  available  to  the 
member  prior  to  3  p.m.,  eastern  time, 
the  additional  deposit  requirement  may 
be  satisfied  by  12  noon  on  the  following 
business  day. 

II.  Discussion 

The  Commission  believes  GSCC's 
proposal  is  consistent  with  the  Act  and 
particularly  with  sections  17A{b)(3)  (A) 
and  (F)  of  the  Act."  Those  sections 
require  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  Section 
17A(b)(3)(F)  further  requires  the  rules  of 
a  clearing  agency  to  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  protect  investors  and  the  public 
interest.  As  discussed  below,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  these 
provisions. 

The  proposal  extends  the  benefits  of 
GSCC's  centralized,  automated  netting 
system  to  netting  members  that  trade  in 
zeros.  In  this  regard,  the  Commission 
believes  that  GSCC's  proposed  netting 
procedure  is  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  government  securities 
transactions  and  provides  increased 
efficiency  for  GSCC  netting  members. 

The  commission  believes  GSCC's 
proposal  reduces  the  risk  associated 
with  the  clearance  and  settlement  of 
zeros.  As  stated  above,  due  to  the  lack 
of  historical  price  and  volatility  data  on 
which  to  base  its  margin  factors  for 
zeros,  GSCC's  bases  its  margin  factors 


for  zeros  on  the  Treasury  haircut 
requirements  for  zeros. '»  Because  zeros 
with  remaining  time  to  maturity  in 
excess  of  two  years  exhibit  greater 
volatility  than  non-zero  securities  in  the 
same  maturity  ranges,  and  because  zeros 
generally  are  more  sensitive  to 
fluctuations  in  interest  rates  and 
movements  in  the  market,  including 
zeros  in  its  netting  system  created  new 
risk  for  GSCC  and  its  membership.  The 
Commission  believes,  therefore,  that 
GSCC's  proposal  to  establish  different 
margin  factors  for  zeros  than  for  non- 
zeros  is  prudent. 

GSCC's  proposal  enables  GSCC  to 
measure  the  market  risk  and  potential 
financial  exposure  presented  by  a 
specific  transaction  or  a  netting 
member's  overall  position.  GSCC 
employs  monitoring  procedures  that 
may  result  in  an  increased  clearing  fund 
deposit  if  GSCC  determines  that  a 
netting  member's  securities  position 
presents  an  increased  likelihood  of 
financial  exposure.  At  the  very  least, 
concentration  in  zeros  above  the 
specified  levels  will  trigger  increased 
surveillance  of  the  netting  member's 
positions.  In  addition,  GSCC  prohibits 
offsets  among  zeros  and  non-zeros 
because  of  the  historical  poor 
correlation  between  zeros  and  non- 
zeros.  The  Commission  therefore 
believes  that  GSCC's  proposal  helps 
ensure  the  safeguarding  of  securities  in 
GSCC's  possession  or  under  GSCC's 
control. 

In  the  initial  order  approving  the 
netting  of  zeros  on  a  temporary  basis.' 
the  Commission  requested  that  GSCC 
monitor  its  clearing  members' 
concentration  in  zeros,  and  GSCC  report 
to  the  Commission  quarterly  any 
situation  where  GSCC  could  have  made 
a  special  call  for  additional  clearing 
fund  deposits  pursuant  to  GSCC's  Rules 
and  Procedures,  and  the  amount 
assessed,  if  any.  The  commission 
requested  also  that  GSCC  continue  to 
monitor  the  adequacy  of  its  zero  netting 
system  and,  in  consultation  with  the 
Commission,  make  adjustments  as 
necessary.  The  commission  stated  that  it 
expected  GSCC  to  continue  to  build  its 
base  of  historical  and  implied  volatility 
data  and  to  continue  exploring  a  means 
of  analyzing  such  data,  including 


"  15  U.S.C  78q-l(b)(3)  (A)  and  (F)  (1988). 


'«For  zeros  with  tnaturities  ranging  from  five 
years  to  over  fifteen  years,  the  percentage  spread 
between  GSCCs  margin  factors  for  zeros  and  non- 
zeros  exceeds  the  percentage  spread  between 
Treasury  haircut  factors  for  zeros  and  non-zeros  in 
three  out  of  four  of  the  maturity  ranges. 

"Securities  Exchange  Act  Release  No.  28842 
(January  31. 1991).  56  PR  5032. 
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procedures  to  consider  the  effects  of 
dramatic  price  movements." 

GSCC  has  represented  to  the 
Commission  that  in  monitoring  its 
clearing  members'  concentration  in 
zeros.  GSCC  has  not  made  a  special  call 
for  an  additional  clearing  fund  deposit 
nor  has  GSCC  found  a  situation  where 
GSCC  could  have  made  a  special  call  for 
additional  clearing  fund  deposits 
pursuant  to  GSCC's  Rules  and 
Procedures.**  GSCC  has  represented 
also  that  its  netting  system  has 
functioned  efficiently  and  that  it  will  be 
able  to  continue  to  include  zeros  in  its 
netting  system  and  operate  its  netting 
system  efficiently  and  within  time 
frames  established  by  GSCC  during 
current  and  reasonably  anticipated 
future  average  daily  and  peak 
processing  days.^o  Further.  GSCC  has 
collected  over  two  year's  worth  of 
historical  volatility  data  and  developed 
an  automated  system  for  analyzing  such 
data.*!  The  Commission  believes  it  is 
critical  for  GSCC  to  continue  to  assess 
daily  historical  price  movements  of 
zeros  and  the  implications  of  such 
movements  on  GSCC's  margin  factors 
^plicable  to  zeros.  This  will  add 
precision  to  GSCC's  risk  management 
processes  and  help  minimize  the  risk 
associated  with  clearance  imd 
settlement  of  zeros. 

III.  Conclusion 

'  On  the  basis  of  the  foregoing,  the 
Commission  finds  that  GSCC's  proposed 
rule  change  is  consistent  with  Section 
17AoftheAct. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-GSCC-93-02) 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  93-29355  Filed  11-30-93;  8:45  am) 

BtLUNC  COOC  «nO-01-M 


'•GSCC  may  increue  any  of  the  margin  factor 
percentage*  upon  a  determination  that  such 
increase  it  appropriate  in  light  of  market  experience 
and  Looditiona.  GSCC  however,  may  decrease 
margin  factor  percentages  upon  submission  and 
review  of  a  proposed  rule  change  pursuant  to 
section  19(b)(2)  of  the  Act.  15  U.S.C  78s(b)(2) 
(1968).  The  Commission  stipulated  a  similar 
requirement  in  an  order  temporarily  approving 
modincations  to  CSCCs  clearing  fund  formula.  See 
Securities  Exchange  Act  Release  No.  27901.  Supra 
n.4. 

'•Latter  from  |e&«y  F.  Ingber.  General  Counsel 
and  Secretary,  GSCC.  to  lack  Drogin.  Branch  Chief. 
Division  of  Market  Regulation.  Commission  (June 
16. 1993). 

"Id. 

u  17  CFR  Z0O.3O-(a)(12)  (1990). 


[RelMM  No.  34-33240;  Rto  No.  SR-GSCC- 
-93-03] 

Sett-Regulatory  Organizations; 
Government  Securities  Clearing  Cofp.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  ttte  Netting  of 
Forward-Settling  Trades  in 
Government  Securities 

November  22. 1993. 

I.  Introduction 

On  May  28, 1993.  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").i  the  Ckjvemment 
Securities  Clearing  Corporation 
("GS(X")  filed  with  the  Securities  aftd 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  relating  to  the 
netting  of  forward-settling  trades  in 
government  securities  and  the  form  of 
letter  of  credit  that  GSCC  will  accept  as 
a  clearing  fund  deposit.  Notice  of  the 
proposed  nsle  change  was  published  in 
the  Federal  Register  on  June  7. 1993.2 
No  comments  were  received.  This  order 
approves  the  proposed  rule  change. 

II.  Description 

On  April  12. 1990.  the  Commission 
approved  on  a  temporary  basis,  until 
April  30, 1992,  a  proposed  rule  change 
(SR-GSCC-9O-01)  3  that  expanded 
GSCC's  netting  service  to  include 
forward-settling  trades  in  government 
securities  ("forward  trades"). 
Subsequently,  the  Commission 
extended,  on  a  temporary  basis  until 
June  30. 1993.  GSCC's  rules  relating  to 
the  netting  of  forward-settling  trades.* 
The  current  proposal  would  authorize 
GSCC  to  establish  this  service 
permanently. 

Under  the  proposal,  the  term 
"forward  trades"  includes  members' 
punzhases  and  sales  of  eligible 
securities.5  which  have  been 


'  15  U.S.C  78s(b)  (1990). 

2 Securities  Exchange  Act  Release  No.  32386  (May 
28. 1993).  S«FR  31961. 

1  Securities  Exchange  Act  Release  No.  27902 
(April  12. 1990).  55  FR  15066. 

4  Securities  Exchange  Act  Release  Nos.  30661 
(April  30. 1992).  57  FR  19654  (approving  the 
netting  of  forward  settling  trades  through  July  31. 
1992),  31065  (August  21, 1992),  57  FR  39255 
(approving  the  netting  of  forward  settling  trades 
through  October  30.  1992),  31384  (October  30, 
1992),  57  FR  52807  (approving  the  netting  of 
forward  settling  trades  through  March  31, 1993), 
and  32090  (April  1.  1993).  58  FR  18289  (approving 
the  netting  of  forward  settling  trades  through  June 
30, 1993). 

>  Pursuant  to  GSCC's  Rules,  eligible  securities 
include  securities  falling  within  the  defmitions  set 
forth  in  sections  3(a)(42)  (A),  (B)  and  (C)  of  the  Act, 
15  U.S.C  78c(a)(42)  (A).  (B)  and  (C)  (1988).  These 
definitions  include  securities  that  are  direct 
obligations  of  the  United  States,  obligations 
guaranteed  as  to  principal  or  interest  by  the  United 
States  or  securities  issued  or  guaranteed  by 
corporations  in  which  the  United  States  has  a  direct 
or  indirect  interest. 


successfully  compared  for  settlement  on 
a  later  date.  This  definition 
encompasses  trades  commonly  known 
as  "when.  as.  and  if  issued"  ("when- 
issued"  or  "W/I"  trades).  When-issued 
trading  extends  from  the  day  the  auction 
is  announced  a  until  the  issue  day  of  the 
Treasury  security  traded.'  Usually,  there 
is  a  ten  day  lag  between  the  time 
securities  are  auctioned  and  the  time 
they  are  issued.  Under  GSCC's  proposal, 
trades  with  a  scheduled  settlement  date 
of  fifteen  business  days  or  less  after  the 
business  day  on  which  the  comparison 
report  for  the  trade  data  is  issued  would 
be  eligible  for  netting  if  such  trades 
meet  the  already  established  netting 
eligibility  requirements.' 

GSCC's  proposal  clarifies  the 
procedures  to  allow  participants  to 
submit  data  for  forward  trades  prior  to 
the  date  of  the  auction  of  the  securities.s 
The  comparison  operation  for  forward 
trades  is  conducted  in  the  same  manner 
as  regular  trades. i" 


"The  U.S.  Treasury  relies  on  auctions  carried  out 
by  the  Federal  Reserve  System  to  sell  new  notes  and 
bonds.  The  Treasury  announces  a  new  issue  a  week 
or  more  before  the  auction  dale.  The  announcement 
states  the  amount  to  be  issued,  the  maturity  date  of 
the  securities,  and  their  denomination.  In  addition, 
the  announcement  designates  the  series  and  the 
identifying  CUSIP  numbers  for  the  securities  to  tw 
issued. 

'  Auctions  of  Treasury  securities  are  based  on  a 
yield-bid  system.  During  the  auction  period, 
participants  bid  yield  to  two  decimal  points  for 
specified  quantities  of  the  new  issue.  After  bids  are 
received,  on  the  basis  of  both  the  bids  and  the 
amount  it  wishes  to  borrow,  the  Treasury 
determines  the  price  below  which  bids  are  not 
accepted  ("stop-out  price").  The  Treasury  then 
rounds  the  value  of  the  coupon  on  the  security  to 
the  nearest  one  eighth  of  1%  necessary  to  make  the 
average  price  charged  to  successful  bidders  equal  to 
SIOO.DO  or  less.  Once  the  coupon  on  the  issue  is 
established,  each  successful  bidder  is  charged  a 
price,  which  is  determined  so  that  the  yield-to- 
maturity  on  a  bidder's  securities  equals  the  bidder's 
yield  bid.  Sligum.  Fabozzi.  U.S.  Treasury 
Obligations,  in  The  Handbook  of  Fixed  Income 
Securities  281-62  (F.  Fabozzi.  I.  Pollack  ed.  1983). 

■In  addition  to  the  proposed  requirement,  in 
order  to  be  eligible  for  netting  a  trade  must  meet 
the  following  requirements: 

(1)  Trade  data  must  have  been  compared  through 
GSCC's  comparison  system: 

(2)  The  data  on  the  trade  is  listed  on  a  report  that 
has  been  made  available  to  netting  members: 

(3)  Netting  of  the  trade  will  occur  on  or  before 
its  scheduled  settlement  date: 

(4)  Both  parties  to  the  trade  are  netting  members, 
and 

(5)  The  underlying  securities  are  eligible  netting 
securities. 

Notwithstanding  these  requirements,  GSCC  may 
exclude  any  trade  or  trades  from  the  netting  system. 
GSCC  Rule*  and  Procedures,  R.  1 1  section  2. 

•  Trade  data  submitted  for  comparison  must  be 
entered,  on  an  item-by-item  basis  or  via  bulk 
transmission,  by  the  time  established  by  GSCC  and 
should  include  quantity,  security  identiriattion. 
contra-party,  and  trade  value.  In  addition,  GSCC 
may  require  the  submission  of  additional 
identifying  data. 

">Upon  submission  of  trade  data.  GSCC  will 
validate  and  match  the  information  in  order  to 


Federal  Register  /  Vol.  58.  No.  229  /  Wednesday.  December  1.  1993  /  Notices 


63413 


GSCC  has  implemented  a  yield-to- 
>rice  conversion  program  which  allows 
orward  trades  to  be  compared  and 
netted  on  the  day  they  are  first 
ubmitted  for  comparison,  without  the 
leed  to  resubmit  the  trade  after  the 
uction  date.>»  Trading  in  the  when- 
ssued  market  is  conducted  on  the  basis 
(t>f  the  current  market  yield  because  the 
^oupon  rate  has  not  yet  been  set. 
Accordingly,  as  part  of  the  process  of 
(ilearing  when-issued  trades.  GSCC 
converts  member  trades  from  a  yield 

Iasis  to  a  price  basis  using  the  U.S. 
reasury  Department's  formula  ("yield- 
)-price  conversion").  The  conversion 
allows  GSCC  to  novate  and  guarantee 
settlement  of  when-issued  trades  before 
the  auction  thus  reducing  the 
qounterfwrty  settlement  risk  during  the 
^k'hen-issued  trade  period. 
The  netting  of  forward  trades  could 
lose  credit  and  liquidity  exposure  to 
iSCC  and  other  members  utilizing  the 
ystem.  Accordingly,  GSCC  established 
irtain  safeguards  including  clearing 
ind  and  margin  requirements  for 
ositions  involving  forward  trades, 
'hese  safeguards  are  designed  to  protect 
ISCC  from  the  liquidation  exposure 
lemming  from  the  size  of  net  settlement 
{positions  in  forward  trades.  The 
proposal  revises  those  safeguards,  based 
t  n  GSCC's  experience  during  the  last 
f  ?w  years.  Those  changes  involve 
brward  mark  allocation  and  clearing 
fund  payments. 

GSCC  assesses  netting  members, 
sxcept  those  who  are  inter-dealer 
:  rokers.'z  a  required  forward  mark 
allocation  amount  with  regard  to 
Fsrward  net  settlement  positions.  This 
iayment  amount  is  determined  each 
9usiness  day  during  the  forward  period 
on  a  CUSIP-by-CUSIP  basis.  The 
required  forward  mark  allocation 
amount  is  based  on  the  difference  in 


Hxsun  that  the  d«ails  of  each  trade  are  in 
agreement.  GSCC  will  then  genorale  a  report  setting 
forth  whether  the  trade  ha«  been  compared,  remains 
urHU)mpared  or  is  pending  comparison.  Compared 
trades  are  those  where  there  is  an  exact  match  of 
pll  data  except  for  contract  amount,  where  members 
can  specify  a  tolerance  within  which  money 
settlement  amounts  may  vary  Uncompared  trades 
are  those  for  which  the  counterpart  either  did  not 
submit  data  or  did  not  submit  data  which  agreed 
In  all  respects.  Trades  pending  comparison  are 
those  where  the  data  submitted  by  artother  party 
against  the  member  did  not  match  any  trade  the 
member  submitted. 

"See  Securities  Exchange  Act  Release  No,  30170 
((anuary  8. 1992).  57  FR  1774  (order  approving 
yield-io-price  conversion  for  when-issued  trades). 
See  also  Securities  Exchange  Ad  Release  No.  29732 
(September  24. 1991)  56  FR  49937  (order 
temporarily  approx-ing.  until  January  31. 1992. 
Vield'to-price  conversion  of  when-issued  trades). 
I ;  'i  .\n  inter -dealer  broker  is  a  GSCC  netting 
member  who  acts  exclusively  as  a  broker  on  behalf 
of  netting  members  and/or  eligible  netting 
applicants.  GSCC  Rules  and  Procedures.  R.  1. 


dollar  value  between  the  aggregate 
amount  of  the  contract  values  for  the 
forward  trades  of  the  securities 
comprising  each  forward  net  settlement 
position  and  the  aggregate  of  the  system 
price  for  the  same  positions  on  the  day 
when  such  amount  is  calculated. )3 

In  order  to  determine  the  forward 
mark  allocation  for  a  netting  member 
with  a  forward  debit  mark  amount. 
GSCC  first  calculates  the  total  forward 
debit  marks  of  all  netting  members  with 
forward  trades.  GSCC  then  establishes  a 
fraction,  the  numerator  of  which  is  the 
total  debit  mark  of  the  five  largest 
forward  debit  mark  amounts  among  all 
netting  members  (including,  for  this 
purpose,  netting  members  who  are  inter- 
dealer  brokers),  and  the  denominator  of 
which  is  the  total  forward  debit  mark 
amounts  of  all  netting  members 
(excluding,  for  this  purpose,  netting 
members  who  are  inter-dealer  brokers). 
GSCC  derives  the  forward  mark 
allocation  amount  for  each  netting 
member  with  forward  trade  by 
multiplying  the  member's  forward  debit 
mark  amount  by  this  faction.  The 
proposed  fraction,  however,  may  not  be 
higher  than  100%  i«  nor  less  than  25% 
of  a  participant's  forward  debit  mark 
amount. 

The  Commission  recently  approved  a 
proposed  rule  change  revising  members' 
clearing  fund  requirements  to  include  a 
twenty-day  average  of  each  member's 
forward  trades  in  calculating  that 
member's  contribution."  Prior  to  that 
rule  change,  a  member's  net  securities 
and  funds-only  settlement  obligation 
arising  from  forward  trades  was  factored 
into  the  twenty-day  average,  but  only  on 
the  day  forward  trades  settled  and  only 
for  the  purpose  of  calculating  the 
member's  current  clearing  fund 
requirement.  As  modified,  GSCC  may 
include  in  the  calculation  of  a  netting 
member's  required  clearing  fund  deposit 
the  weighted  average  of  that  netting 
member's  forward  net  settlement 
position  over  the  most  recent  twenty 
days. 

under  this  proposal  and  until  further 
notice.  GSCC  will  include  all  recurring 
forward  net  settlement  positions  in  the 
twenty-day  average.  GSCC.  however. 


"See  Securities  Exchange  Act  Release  No.  27901 
(April  12.  1990).  55  FR  15055. 

'<  For  a  more  complete  discussion  of  forward 
mark  allocations,  see  Securities  Exchange  Act 
Release  No.  27902  (April  12. 1990).  55  FR  15066. 
See  also  Securities  Exchange  Act  Release  No.  33237 
(November  22. 1993). 

"See  Securities  Exchange  Act  Release  No.  27901 
(April  12. 1990).  55  FR  15055  (order  approving 
proposed  rule  until  April  30.  1992):  Securities 
Exchange  Act  Release  No.  32381  (May  28. 1933).  58 
FR  31983  (notice  of  filing  of  proposalto  extend 
temporary  approval  or  make  p>ermanent  proposed 
rule). 


retains  the  discretion  to  take  specific 
CUSIPs  out  of  the  twenty-day  average 
after  the  settlement  obligations  of  the 
securities  underlying  the  forward 
position  are  met.'* 

GSCC  believes  that  its  own  data  base 
is  the  most  accurate  and  meaningful 
.source  of  price  volatility  data  on 
government  securities  in  existence 
across  a  broad  spectrum  of  issues  and 
products.  Because  of  the  lack  of  closing 
price  data  in  the  government  securiUa 
market.  GSCC's  system  price  may,  on 
rare  occasions,  not  accurately  reflect  the 
inter-dealer  closing  price  on  days  where 
there  is  substantial  intra-day  price 
volatility.i7 

The  current  proposal  would  modify 
the  form  of  letter  of  credit  that  GSCC 
will  accept  as  a  deposit  to  its  clearing 
fund.!*  Under  the  proposed  rule  change, 
to  be  eligible  as  clearing  fund  collateral, 
a  letter  of  credit  must  state  explicitly 
that:  (1)  It  will  be  duly  honored  upon 
presentment  to  the  issuing  bank.'s  (2) 
partial  drawings  are  permitted,  and  (3) 
the  letter  of  credit  is  issued  under  and 
governed  by  Article  5  of  the  New  York 
Uniform  Code.  In  addition,  each  such 
letter  of  credit  must  be  irrevocable.  A 
letter  of  credit  may  neither  be  revoked 
nor  amended  to  reduce  its  amount 
except  upon:  (1)  The  issuer's  written 
notice  to  GSCC  of  its  intent  to  revoke, 
given  not  less  than  two  full  business 
days  prior  to  the  date  of  such 
revocation,  and  (2)  GSCC's  consent  to 


'•■  For  a  more  complete  discussion,  see  Securities 
Exchange  Act  Release  No  33237  (November  22, 
199:1). 

'■(;SCC  is  able  to  calculate,  on  a" daily  basis,  a 
sy<;tem  price  that  it  as  close  as  possible  to  the 
closing  inter-dealer  price  For  this  purpose.  GSCC 
will  calculate  the  average  price  for  all  trades 
compared  for  netting,  weighing  each  trade 
according  lo  its  relative  size.  If.  however,  as  a  result 
of  special  market  conditions,  this  average  is 
distorted.  GSCC.  based  on  collected  d*ta.  will 
choose  instead  a  price  as  close  as  possible  lo  the 
inter-dealer  closing  price.  See  ,Se«;ijrities  Exchange 
Act  Release  No.  27901  (April  12.  1990).  55  fV. 
15055. 

'"CSCC  accepts  clearing  fund  deposits  in  the 
form  of  cash,  eligible  Treasury  securities,  or  letters 
of  credit  issued  bv  an  approved  institution.  The 
(Commission  recently  approved  a  proposed  rule 
change  modifying  the  standards  for  issuers  of  letters 
of  credit  used  to  collateralize  GSCC's  clearing  fund. 
See  Securities  Exchange  Act  Release  !^  33237 
(November  22, 1993). 

•"One  of  the  disadvantages  of  letters  of  credit  is 
that  the  funds  secured  thereunder  may  not  be 
immediately  realizable.  Under  the  commercial  laws 
of  most  states,  a  bank  issuing  a  letter  of  credit  mav 
defer  honor  of  a  payment  request  until  the  close  of 
business  on  the  third  day  following  receipt  of  the 
documentation  necessary  to  a  request  for  payment. 
See  e.g..  N.Y  Uniform  Commercial  Code  Section  5- 
112(l)(al(McKinney  1964).  Under  the  form  of  letter 
of  credit  required  by  GSCC.  any  letter  of  credit 
presented  by  GSCC  prior  to  5  p.m.  must  be  paid  by 
the  bank  before  3  p.m.  on  the  next  business  day. 
Telephone  call  between  Jeff  Ingber.  General 
Counsel.  GSCC  and  Christine  Sibille.  Staff  .\ttorney. 
Commission  (July  29,  1993). 
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such  revocation,  which  will  be 
conditioned  upon  the  member  having 
sufficient  collateral  on  deposit  in 
GSCC's  clearing  fund  deposit.  In 
addition,  the  letter  of  credit  must  be 
readily  pledgeable  under  GSCC's  line  of 
credit  arrangement,  currently  with 
Security  Pacific  National  Bank  of  New 
York,  for  at  least  80%  of  the  letter  of 
credit's  face  value. ^o 

III.  Discussion 

Section  17A(b)(3)(A)  and  (F)  of  the 
Act  2>  require  clearing  agencies  to  have 
rules  and  to  be  organized  in  a  manner 
that  will  give  them  the  capacity  to 
facilitate  and  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  the 
safeguarding  of  funds  and  securities  for 
which  they  are  responsible.  The 
Commission  believes  that  GSCC's 
proposal  meets  these  statutory 
requirements. 

In  the  Release  announcing  standards 
for  the  registration  of  clearing 
agencies.22  the  Division  of  Market 
Regulation  stated  that  clearing  agencies 
should  establish  an  appropriate  level  of 
clearing  fund  contribution  based,  among 
other  things,  on  its  assessment  of  the 
risks  to  which  it  is  subject.  GSCC's 
comparison  and  netting  system  for 
forward  trades  provides  an  effective 
means  of  reducing  a  member's 
settlement  obligations,  thereby  offering 
a  significant  reduction  in  risks  to  the 
market  place.  At  the  same  time,  GSCC 
has  designed  and  expanded  safeguards 
in  order  to  limit  the  inherent  exposure 
associated  with  the  comparison  process 
of  forward  trades  and  to  reduce  the 
financial  risk  associated  with  the  netting 
and  settlement  of  such  trades.  Finally, 
GSCC  has  revised  its  requirements  for 
letters  of  credit  accepted  as  collateral  for 
clearing  fund  purposes  to  help  ensure 
the  liquidity  of  those  deposits. 

The  proposal  will  continue  to  require 
netting  members  to  submit  all  forward 
trades  for  comparison;  allow  members 
to  have  forward  trades  compared  and 
netted  on  the  day  those  trades  are 
submitted  by  converting  yield  based 
trades  to  price  based  trades;  and  settle 
compared  and  netted  forward  trades  on 
settlement  day.  For  trades  that  are  not 
netted  under  GSCC's  yield-to-price 
conversion,  the  comparison  of  forward 
trades  will  enhance  the  matching 
process  by  securing  an  earlier  agreement 
as  to  the  details  of  trades  that  otherwise 
would  have  to  wait  up  to  two  weeks  for 
comparison  on  a  price  and  value  basis. 


The  Commission  therefore  believes  that 
netting  of  forward  trades  will  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  forward-settling  securities 
by  improving  the  capacity  of  GSCC  and 
its  members  to  monitor  exposure,  thus 
reducing  unnecessary  risks  to  the 
investing  public. 

Nevertneless.  the  Commission 
acknowledges  that  including  forward 
trades  into  netting  increases  GSCC's 
financial  exposure  because  forward 
trades  cannot  be  settled  until  the  date  of 
issuance.  GSCC.  however,  assumes  the 
counterparty  credit  risk  from  the  day 
following  those  trades  until  settlement 
date.  To  protect  itself  against  this 
increased  risk.  GSCC  collects  a  forward 
mark  allocation  payment  for  compared 
forward  trades  until  settlement  day. 23 

The  Commission  believes  that  the 
inclusion  of  forward  positions  in  the 
twenty-day  average  calculation  to 
determine  a  member's  required  clearing 
fund  deposit  is  an  adequate  safeguard 
against  the  risk  posed  to  GSCC  by 
netting  forward  activity  on  an  ongoing 
basis.  GSCC  has  been  including  forward 
positions  in  the  twenty-day  average  for 
three  years,  and  the  practice  has  proven 
adequate.  The  Commission,  however, 
remains  concerned  about  the  effect  of 
removing  specific  CUSIFs  from  the 
twenty-day  average  and  expects  GSCC 
to  continue  to  monitor  and  report  to  the 
Commission  on  the  use  of  such 
discretion. 2« 

GSCC  requires  that  letters  of  credit 
used  to  satisfy  a  member's  clearing  fund 
deposit  and  forward  mark  allocation 
payment  be  non-revocable.  The 
Commission  believes  that  GSCC's 
modifications  to  its  form  of  letter  of 
credit  are  consistent  with  the  Act.  The 
modifications  provide  liquidity  to  the 
clearing  fund  by  ensuring  that  GSCC  can 
draw  down  on  a  letter  of  credit  when 
required.  This  assurance  should  assist 
GSCC  in  meeting  its  obligations 
including  trading  netting  and  therefore 
promote  the  safeguarding  of  securities 
and  funds  in  GSCC's  possession. 
Accordingly,  the  Commission  believes 


iold. 

Ji  15  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 
ai Securities  Exchange  Act  Release  No.  16900 
(June  17. 1980),  45  FR  41920. 


"  See  Securities  Exchange  Act  Release  No.  27902 
(April  12,  1990).  55  F"R  15066. 

2<GSCC  has  repre.sented  that  it  will  notify  the 
Cominission  each  time  it  excludes  speciTic  CUSlPs 
from  the  calculation  of  the  twenty-day  average  for 
forward  net  settlement  positions.  After  such 
notification.  GSCC  will  file  a  written  report 
discussing  (1)  the  effect  the  exclusions  had  on  its 
members  with  the  five  largest  positions  and  (2)  the 
impact  the  exclusions  had  on  the  Clearing  Fund. 
Letter  from  leffrey  F.  Ingber.  General  Counsel. 
GSCC.  to  Ester  Saverson,  jr..  Branch  Chief.  Division 
of  Market  Regulation,  Commission  (April  27. 1992). 
To  date.  GSCC  has  never  excluded  specific  CUSIPs 
from  the  twenty-day  average.  Telephone  call 
between  )eff  Ingber,  General  Counsel.  GSCC  and 
lack  Drogin,  Branch  Chief  and  Christine  Sibille, 
Staff  Attorney.  Commission  (July  14. 1993). 


that  GSCC's  proposal  has  struck  an 
appropriate  balance  between  controlling 
financial  exposure  by  providing 
adequate  risk  reduction  measures  and 
by  providing  itself  with  the  ability  to 
draw  down  quickly  on  letters  of  credit 
when  necessary. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particular  with  section  17Aof  the 
Act,  and  the  rules  and  regulations 
thereunder. 

//  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-GSCC-93-03)  be,  and 
hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  93-29356  Filed  11-30-93.  8:45  ami 

BILUNO  COOC  M10-01-M 


[Release  No.  34-03237;  File  No.  SR-GSCC- 
91-04] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing  Corp.; 
Order  Approving  a  Proposed  Rule 
Change  Concerning  Changes  to  the 
Margin  and  Funds  Collection 
Processes 

November  22. 1993. 

I.  Introduction  and  Summary 

On  November  7, 1991,  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act"),'  the  (^vemment 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  to,  among  other 
things,  modify  GSCC's  margin  and 
funds  collection  processes.  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  January  9. 1992.  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.*  On  April  27, 
1992.  and  April  30. 1992.  GSCC 
subsequently  filed  letter  amendments 
("Amendments")  to  its  proposal. 3  No 


.'15U.S.C78s(b)(19«8). 

'Securities  Exchange  Act  Release  No.  30135 
(December  31. 1991).  57  FR  942. 

'  letter  from  Jeffrey  F.  Ingber.  General  Counsel. 
GSCC.  to  Ester  Saverson.  Jr..  Branch  Chief.  Division 
of  Market  Regulation  ("Division").  Commission 
(April  27, 1992):  and  letter  from  )efft«y  F.  Ingber. 
General  Counsel.  GSCC,  to  Ester  Saverson.  jr.. 
Branch  Chief.  Division.  Commission  (April  30, 
1992).  Because  the  Amendments  provided  only 
non-material  changes  to  the  proposal,  the 
Commission  did  not  publish  them  for  public  notice. 
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comments  were  received.  This  order 
approves  the  proposal,  as  amended. 

The  proposed  rule  change:  (1) 
Authorizes  GSCC  to  use  its  own  price 
volatility  data  to  determine  margin 
requirements;  (2)  allows  GSCC  to 
include  in  the  calculation  of  a  netting 
member's  required  clearing  hind  deposit 
the  weighted  average  of  the  netting 
member's  forward  net  settlement 
positions  over  the  most  recent  20 
busine.ss  days:  (3)  removes  the  75% 
limitation  on  the  forward  mark 
allocation  payments;  (4)  establishes  new 
standards  for  determining  whether  a 
bank  or  trust  company  is  qualified  as  an 
issuer  of  letters  of  credit  for  clearing 
fund  deposits  and  forward  mark 
alJocation  payments  and  allows  GSCC  to 
reject  a  letter  of  credit  from  a  particular 
in.stitution  if  letters  of  credit  issued  by 
that  institution  exceed  certain 
parameters;  and  (5)  makes  certain  other 
changes  to  the  clearing  fund  by:  (a) 
Granting  GSCC  the  ability  to  increase 
clearing  fund  requirements  in  times  of 
market  stress;  (b)  expanding  the  scope  of 
Treasury  securities  that  are  eligible  as 
clearing  hind  collateral;  (c)  requiring 
netting  members  to  satisfy  a  deficiency 
in  the  clearing  fund  deposit  on  the  day 
of  notification  of  the  deficiency;  (d) 
requiring  members  to  make  funds-only 
settlement  payments  by  9  a-ra.,*  an  hour 
ealrlier  than  previously  required;  and  (e) 
correlating  quarterly  returns  of  excess 
margin  with  refunding  periods.  The 
proposed  modifications  permit  GSCC  to 
tailor  its  procedures  for  margin  and 
funds  collection  to  GSCC's  current 
needs  and  to  ensure  that  the  potential 
financial  exposure  from  the  operation  of 
GSCCs  netting  system  does  not  expose 
GSCC  to  undue  financial  risk.* 


*  All  times  are  Eastern  Time  unless  indicated 
otherwise. 

'In  1989.  following  GSCC's  temporary 
registration  m  a  clearing  agency.  GSCC  ^ 

implemented  a  netting  system  and  safeguards 
designed  to  limit  forewetble  financial  exposure  to 
GSCi;  and  its  membrr'.  f-om  the  operation  of  that 
sysJem.  Securities  Exchange  Act  Release  No.  27006 
(July  7, 1989).  54  FR  2':tvOB.  CSCC  subsequently 
filed  a  proposed  rule  change  to  modify  that  portion 
of  its  safeguards  sv't'jm  relating  to  GSCC's  clearing 
fund  formula  to  refl-ict  more  accurately  GSCC's 
potential  liquidation  and  default  risks  associated 
with  member  obligations  to  deliver  or  receive 
securities.  Securities  Exchange  Act  Release  No. 
27901  (April  12, 1990).  55  FR  15055.  During  the 
five  yews  that  GSCC  has  provided  comparison  and 
netting  services  for  government  securities.  GSCC 
has  continued  to  refine  its  operations  and  to  expand 
its  netting  service  GSOCs  services  now  include 
facilities  for  netting  forward-settling  trades  and 
zero-coupon  government  securities.  %vhich  are  being 
approved  concurrently  with  this  filing.  See 
Securities  Exchange  Act  Release  Nos.  33240 
(November  22. 1993)  a^^i)roving  the  nettiiig  of 
forward-settling  trades  IFile  No.  SR-GSCC-93-03): 
and  33239  (Novemoer  22. 1993)  approving  the 
netting  of  rero-coupon  government  securities  IFile 
No.  SR-GSCC-93-4)2i. 


GSCC's  clearing  fund  and  its  margin 
system  are  one  of  the  primary 
safeguards  GSCC  employs  to  protect 
GSCC  and  its  membership  against 
counterparty  credit  risk."  GSCC's 
clearing  fund  7  is  designed:  (1)  To  have 
on  deposit  from  each  netting  member 
cash  or  other  collateral  sufficient  to 
satisfy  a  loss  to  GSCC  as  a  result  of  that 
member's  default  and  close  out  of 
settlement  positions;  (2)  to  maintain  a 
total  asset  amount  sufficient  to  satisfy 
potential  losses  to  GSCC  resulting  from 
the  default  of  more  than  one  member 
and  the  failure  of  the  counterparties  of 
that  member  to  pay  their  pro  rata 
allocation  of  loss;  and  (3)  to  ensure  that 
GSCC  has  sufficient  liquidity  at  all 
times  to  meet  its  payment  and  delivery 
obligations.8  Similarly,  a  member's 
required  margin  deposit  is  intended  to 
protect  against  the  risk  that  the  member 


••  Currently.  GSCC  has  80  members.  58  of  which 
are  netting  members  and  22  are  comparison-only 
members.  All  netting  n^embers  are  required  to 
contribute  to  GSCCs  clearing  hind.  GSCC  recently 
established  two  new  categories  of  membership  in  its 
netting  system  for  dealers  and  interdealer  brokers. 
res}»ectively.  designated  as  Category  2.  and  new 
membership  criteria  including  net  capital  and 
clearing  fund  requirements  for  those  new  members. 
As  users  of  GSCC's  netting  system.  Category  2 
dealers  and  interdealer  brokers  are  required  to  share 
in  the  loss  allocation  .scheme,  however,  unlike 
Category  1  dealers,  the  required  clearing  fund 
deposit  for  Category  2  dealers  is  calculated  without 
taking  into  account  offsetting  positions:  margin 
factors  applicable  to  Category  2  dealers'  positions 
are  set  at  a  higher  confidence  level  than  for 
Category  1  dealers  (99%);  and  the  forward  mark 
allocation  for  such  members  is  calculated  based  on 
the  entire  debit  mark  amount.  Category  2 
interdealer  brokers  are  treated  the  sanie  as  Category 
1  dealers  for  purposes  of  determining  the  applicable 
clearing  fund  requiretnents.  GSCC  believes  this 
method  appropriately  accounts  for  the  risk  posed  to 
GSCC  when  a  Category  2  interdealer  broker's 
settlement  positions  are  novated.  See  Securities 
Exchange  Act  Release  No.  32722  (August  5.  1993), 
58  FR  42993.  for  a  more  detailed  discussion  of 
GSCC's  categories  of  membership  and  the 
applicable  deanng  fund  and  margin  requirements. 

'The  clearing  fund  requirement  for  dealer  netting 
members  consists  of  two  parts:  (1)  the  funds-only 
settlement  portion,  i.e.,  125%  of  the  member's 
average  daily  funds-only  settlement  amount  over 
the  most  recent  20  business  days,  not  including 
certain  adjustment  payments  which  are  included  in 
the  daily  funds-only  settlement  obligation  and  (2) 
the  liquidation  risk  portion,  i.e..  the  greater  of  the 
margin  amount  on  the  member's  net  settlement 
positions  taking  into  account  offsetting  positions 
averaged  over  the  most  recent  20  business  days,  or 
50%  ofthe  margin  amount  for  that  business  dav  on 
the  member's  net  settlement  positions  calculated 
without  taking  into  account  otTsetting  positions. 
The  funds-only  settlement  portion  of  the  clearing 
fund  calculation  consists  of  the  net  TAP  debit  or 
credit:  the  required  forward  mark  allocation 
payment  (offset  by  the  value  of  the  forward 
collateral  held  on' deposit  with  GSCC):  the  net  debit 
or  credit  tail  mark:  coupon  adjustment;  and 
redemption  adjustment. 

•  Department  of  the  Treasury.  Commission,  and 
Board  of  Governors  ofthe  Federal  Reserve  System, 
Joint  Report  on  the  Government  Securities  Market 
(January  1992)  (citing  Jeffrey  F.  tngber.  Overview  of 
the  Government  Securities  Clearing  Corporation 
(August.  1991)  ("Overview")). 


will  defauh  on  its  net  settlement 
position.  The  process  of  determining  a 
member's  required  margin  deposit 
begins  once  trades  have  been  netted  and 
GSCC  has  established  net  deliver  and 
receive  obligations.  GSCC  calculates  a 
member's  required  margin  deposit  based 
on  the  member's  net  settlement 
obligations." 

II.  Description 

A  Authority  to  Use  GSCCs  Price 
Volatility  Data  to  Determine  Margin 

The  proposed  rule  change  allows 
GSCC  to  consider  routinely  its  own 
price  volatility  data  base  in  setting  its 
margin  factors.  GSCC  now  has  its  own 
price  volatility  data  base,  which  reflects 
prices  derived  from  par-weighted 
averages  of  compared  trades  in  every 
government  security  CUSIP  >o  that  is 
eligible  for  comparison  by  GSCC, 
including  zero-coupon  government 
securities,  for  which  there  is  very 
limited  third-party  data  available.  In 
certain  circumstances,  for  example,  for 
specific  CUSIPs  that  do  not  follow  the 
yield  curve  or  for  the  time  periods  that 
are  shorter  and  more  focused  than  a 
quarter  (i.e..  a  refunding  period),  this 
price  monitoring  data  may  be  a  more 
valid  indicator  of  price  volatility  for 
margining  purposes  than  GSCC's 
current  margin  schedule. 

GSCC  uses  its  own  price  volatility 
data  base  in  conjunction  with  third 
party  data  from  other  sources.  GSCC's 
current  margin  factor  schedule  is  based 
on  daily  price  volatility  data  suppHed 
by  Carroll.  McEnfee  and  McGinley.  This 
data  is  calculated  on  a  quarterly  basis 
for  securities  in  particular  matiiirity 
ranges.  The  GSCC  data  base  allows  it  to 
look  at  price  volatility  on  a  daily  basis, 
determine  tlie  volatility  of  individual 
government  securities  issues,  and 
determine  the  appropriate  confidence 
level. 

B.  Factoring  Into  the  20-day  Average 
Forward  Net  Settlement  Positions 

Currently,  a  member's  net  securities 
and  funds-only  settlement  obligations 
arising  from  forward-settling  trades'"  is 
factored  into  the  20-day  average 
calculation  to  determine  a  member's 
clearing  fund  requirement  but  only  on 
the  day  the  forward-settling  positions 


"Securities  Exchange  Act  Release  .\'o.  28842 
(February  7. 1991 ).  56  FR  5032. 

"•CUSIP  is  an  acronym  for  Committee  on 
Uniform  Securities  identification  Procedures. 

"Forward-settling  trades  are  trades  with  a 
scheduled  settlement  date  one  or  more  business 
days  after  the  usual  settlement  date  (i.e..  the  day 
following  the  trade  date)  For  forward  trades  to  be 
eligible  for  GSCC's  netting  system,  the  scheduled 
settlement  date  must  be  no  more  than  15  business 
days  after  the  date  the  trade  is  compared. 
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settle  and  only  for  the  purpose  of 
calculating  the  member's  current 
clearing  fund  requirement.  The  proposal 
allows  GSCC  to  include  in  the 
calculation  of  a  netting  member's 
required  clearing  fund  deposit  the 
weighted  average  of  a  netting  member's 
forward  net  settlement  positions  over 
the  most  recent  20  business  days.  GSCC, 
however,  retains  the  discretion  to  take 
specific  CUSIPs  out  of  the  20-day 
average  after  the  securities  underlying 
the  forward  positions  are  issued. '^ 

C.  Removal  of  75%  Limitation  on  the 
Forward  Mark  Allocation  Payments 

Currently,  a  member's  forward  mark 
allocation  payment  >3  is  limited  to  75% 
of  a  participant's  forward  debit  mark 
amount.  The  proposal  removes  the  75% 
limitation  on  a  member's  forward  mark 
allocation  payment  but  does  not  affect 
the  method  used  to  calculate  the 
forward  marks. 

GSCC  determines  the  amount  to  be 
collected  first  by  calculating  each 
member's  forward-settling  debit  mark 
requirement  ("debit  mark").  Second. 
GSCC  aggregates  the  debit  marks  of  the 
members  with  the  five  largest  debit 
mark  amounts  on  that  day  including 
interdealer  brokers  ("five  largest  debit 
marks").  Third.  GSCC  aggregates  the 
debit  mark  amounts  of  all  members  for 
that  day  minus  the  total  of  the  debit 
marks  of  all  interdealer  broker  members 
for  that  day  ("total  debit  marks").  The 
amount  that  GSCC  may  collect  from 
each  member  is  expressed  in  terms  of  a 
percentage  that  is  the  five  largest  debit 
marks  divided  by  the  total  debit  marks. 
Fourth.  GSCC  multiplies  each  member's 
debit  mark  by  that  percentage  to 
determine  the  amount  that  may  be 
collected. »«  The  proposal  eliminates  the 
current  75%  limitation  and  allows 
GSCC  to  collect  up  to  100%  of  a 
member's  forward  debit  marks. 


D.  Letter  of  Credit  Standards 

GSCC  accepts  clearing  fund  deposits 
in  the  form  of  cash,  eligible  Treasury 
securities,  or  letters  of  credit  issued  by 
an  approved  institution^  Currently, 
GSCC  rules  provide  that  a  bank  or  trust 
company  that  is  organized  under  federal 
or  state  law  may  become  an  approved 
issuer  if  it  is  permitted  by  law  to  lend 
to  any  single  borrower  an  amount  equal 
to  at  least  $10  million,  or  has  a  rating 
for  its  short-term  obligations  of  "A-1" 
or  better  by  Standard  &  Poor's 
Corporation  ("S&P")  or  "P-1"  or  better 
by  Moody's  Investors  Service,  Inc. 
("Moody"). »9  A  foreign  bank  with  a 
state  or  federal  branch  in  the  United 
States  may  become  an  approved  issuer 
if  it  has  either  a  "P-1"  or  an  "A-1" 
short-term  .obligations  rating,  and  it  has 
total  worldwide  consolidated  bank 
assets  of  at  least  $1  billion. 

The  proposal  requires  a  domestic  or 
foreign  bank,  in  order  to  qualify  as  an 
issuing  bank,  to  have  either  (1)  $750 
million  in  total  shareholders'  equity  and 
a  short-term  obligations  rating  of  not 
less  than  A-2  or  P-l.io  GSCC  requires 
that  the  short-term  ratings  be  the  ratings 
for  the  unsecured,  uninsured, 
unguaranteed  short-term  obligations  of 
the  issuing  bank.  Further,  a  bank  will 
not  meet  GSCC's  Ifetter  of  credit  issuer 
standards  if  the  bank's  S&P  or  Moody's 
short-term  obligations  rating  is  lower 
than  A-2  or  P-2  respectively.  Thus,  a 
"split"  rating  of  A-2/P-3  or  P-2/A-3 
will  not  be  acceptable. 

For  a  bank  to  be  approved  and  to 
continue  as  an  issuing  bank,  it  must 
agree  to  confirm  on  a  quarterly  basis 
that  it  is  maintaining  continued 
compliance  with  the  applicable  capital 
standards  established  for  it  by  each  of 
its  regulatory  authorities.  GSCC  will  not 
approve  as  an  issuer  of  letters  of  credit 
a  foreign  bank  acting  through  a  branch 
or  agency  in  the  United  States  unless 
the  foreign  bank  provides  to  GSCC  a 


12  Because  of  the  magnitude  of  trading  activity  in 
certain  issues  during  the  quarterly  refunding  period 
and  the  relatively  large  net  settlement  positions  that 
result.  GSCC  anticipates  that  only  certain  positions 
that  arise  from  member's  quarterly  refunding 
activity  or  similar  activity  that  creates  large  one  day 
net  settlement  positions  will  be  taken  out  of  the  20- 
day  average. 

"The  forward  mark  allocation  payment  is  a 
margin  payment  calculated  on  a  member's  forward 
trades  (i.e.,  the  difference  between  the  original 
contract  value  and  GSCC's  current  system  value). 

<«f  g..  If  the  aggregate  debit  mark  is 
Si  00.000.000.  and  S8S.000.000  of  the  aggregate  Is 
associated  with  the  netting  members  with  the  five 
largest  debit  mark  amounts,  the  percentage  that 
would  be  applied  to  each  member's  debit  mark 
would  be  S85.000.000/S100.000.000  or  85%.  The 
amount  of  forward  mark  GSCC  could  collect  from 
any  member  would  the  85%  of  the  member's  debit 
mark  position. 


guarantee  of  performance  by  the  branch 
or  agency  bank. 

An  issuer's  letters  of  credit  must  be 
able  to  be  readily  pledged  for  at  least 
80%  of  the  letter's  stated  value."  GSCC 
will  continue  to  impose  a  1%  haircut  is 
on  a  letter  of  credit  that  may  be  readily 
pledged  for  e*  least  95%  of  its  stated 
value.  For  a  letter  of  credit  that  may  be 
readily  pledged  for  at  least  80%  of  its 
stated  value,  GSCC  will  value  the  letter 
of  credit  at  the  amount  at  which  the 
letter  of  rjedit  may  be  readily  pledged. '» 

Currently,  GSCC  may  not  accept  a 
letter  of  credit  issued  by  any  institution, 
if.  as  a  result  of  such  acceptance,  more 
than  20%  of  the  letters  of  credit  held  by 
GSCC  as  collateral  (for  both  the  required 
clearing  fund  deposits  and  the  forward 
mark  allocation  payments)  will  consist 
of  letters  of  credit  issued  by  that 
institution,  unless  GSCC's  Board  of 
Directors  ("Board")  determines  that  a 
higher  amount  is  appropriate.  Although 
GSCC's  Board  has  never  lifted  this 
restriction,2o  GSCC's  proposal 
eliminates  the  Board's  discretion  to 
exceed  the  20%  concentration  limit.z' 
The  proposal  modifies  the  20% 
limitation  to  the  lesser  of.  (1)  20%  of  the 
total  dollar  value  of  the  clearing  fund  or 
(2)  20%  of  the  total  collateral  for  both 
clearing  fund  deposits  and  forward 
mark  allocation  payments. 

E.  Other  Changes  to  Clearing  Fund 

1.  Increased  Clearing  Fund 
Requirements  in  Times  of  Market  Stress 
or  High  Market  Volatility 

The  proposal  allows  GSCC  to 
calculate  the  liquidation  risk  portion  of 
a  member's  clearing  fund  requirement 
based  on  the  member's  current  day's 
settlement  positions.  In  effect,  this 
allows  GSCC  to  collect  the  entire 
amount  of  the  member's  net  securities 
settlement  obligation  for  that  day.  The 
proposal  also  allows  GSCC  to  set  a 


>»  A  rating  of  A-1  or  A-2  or  a  rating  of  P-1  or 
P-2  are  the  two  highest  ratings  given  by  S*P  and 
Moody's,  respectively.  SAP  and  Moody's  are  the 
most  often  cited  organizations  that  publicly  rate  the 
credit  quality  of  securities  issuers.  The  New  York 
Institute  of  Finance,  How  the  Stock  Market  Works 
(1988).  The  rating  indicates  the  creditworthiness  of 
the  obligor  with  respect  to  a  speciHc  transaction. 
The  ratings  are  based.  In  varying  degrees,  on  the 
likelihood  of  default  (i.e..  the  capacity  and 
willingness  of  the  obligor  as  to  the  timely  payment 
of  interest  and  repayment  of  principal  in 
accordance  with  the  terms  of  the  obligations),  the 
nature  of  and  provisions  of  the  obligation:  the 
protection  afforded  by.  and  relative  position  of,  the 
obligation  in  the  event  of  bankruptcy, 
reorganization,  or  other  arrangement  under  the  laws 
of  bankruptcy  and  other  laws  affecting  creditors 
rights.  S*P  Credit  Overview  International  (1984). 

"GSCC  requires  that  the  ratings  be  issued  by  S*P 
or  by  Moody's. 


"GSCC  will  not  accept  a  letter  of  credit  unless 
it  is  readily  acceptable  for  pledge  under  its  pledge 
agreement  with  The  Bank  of  New  York  ("BONY"). 

>•  A  "haircut"  is  the  amount  by  which  a  security 
is  discounted  in  determining  its  value  as  collateral. 

<»E.g..  a  letter  of  credit  with  a  stated  value  of 
$100,000  will  be  valued  by  GSCC  at  $99,000  (i.e., 
a  1%  haircut)  if  the  letter  may  be  readily  pledged 
for  at  least  95%  of  its  slated  value.  S95,000.  If  the 
letter  of  credit  may  be  pledged  for  only  $89,000. 
GSCC  will  allow  the  letter  to  secure  $89,000  of  the 
member's  required  clearing  fund  deposit  or  forward 
mark  allocation  payment. 

»  During  the  three  years  that  GSCC  has  been 
providing  netting  services  and  requiring  margin 
from  its  netting  members,  letters  of  credit  have 
remained  a  relatively  small  portion  of  the  total 
clearing  fund;  normally,  the  level  of  letters  of  credit 
has  been  between  one- fifth  to  one-fourth  of  the  total 
value  of  the  clearing  fund. 

"  Letter  from  Jeffrey  F.  Ingber.  General  Counsel. 
GSCC.  to  Ester  Saverson,  Jr.,  Branch  Chief.  Division 
Conunission  (April  27, 1992). 
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member's  daily  clearing  fund 
requirements  based  on  a  period  that  is 
shorter  than  20  business  days.  In 
addition,  the  proposed  rule  change  gives 
GSCC  the  authority  to  suspend,  for  a 
definite  or  indePinite  period,  the 
application  of  certain  or  all  of  such 
offsets  between  a  clearing  member's  net 

!leliver  and  receive  obligations.22 
GSCC  intends  to  use  this  discretion  to 
ricrease  member  clearing  fund 
requirements  over  relatively  short 
periods  in  order  to  ensure  adequate  risk 
protection  during  periods  of  market 
stress.  The  proposed  rule  change  allows 
GSCC  to  increase  the  required  margin 
deposit  in  times  of  relatively  high 
market  volatility  or  relatively  high 
market  volume.  GSCC  will  implement 
these  measures  only  upon  notice  to,  and 
with  the  concurrence  of,  GSCC's 
Membership  and  Standards  Committee. 

2.  Scope  of  Eligible  Collateral 

Currently,  only  Treasury  securities 
with  a  remaining  maturity  of  one  year 
or  less  are  eligible  Treasury  securities 
for  deposit  as  clearing  fund  collateral. 
The  Proposed  rule  change  makes  all 
Treasury  bills  and  coupon  bearing 
Treasury  notes  and  bonds  eligible  as 
clearing  fund  collateral.  GSCC  will  not 
make  STRIPS  23  eligible  as  clearing  fund 
collateral.  GSCC  will  impose  a  "haircut" 
on  Treasury  securities  with  remaining 
maturities  of  more  than  one  year  for 
purposes  of  determining  the  value  of  the 
securities  as  clearing  fund  collateral. 
Treasury  securities  with  a  remaining 
maturity  of  10  years  or  less  will  receive 
a  3%  haircut,  and  Treasury  securities 
with  a  remaining  maturity  of  over  10 
years  will  receive  a  5%  haircut. 

3.  Earlier  Time  Period  to  Satisfy 
Deficiency  in  Required  Margin  Deposits 

I  Currently,  there  are  three  conditions 
hat  may  give  rise  to  GSCC  requesting 
that  a  member  make  an  additional 
deposit  to  the  clearing  fund  to  make  up 
a  deficiency.  GSCC  will  call  for 
additional  clearing  fund  collateral  if:  (1) 


22  The  margin  amount  on  a  member's  nel 
settlement  position  is  calculated  using  factors 
(peftrentages)  that  are  set  based  on  an  assessment  of 
historical  daily  price  volatility  date.  GSCC  give* 
"credit"  for  offsetting  net  settlement  positions. 
GSCC  establishes  "offset  classes"  for  securities  of 
varying  maturity,  and  provides  for  "disallowance 
percentages"  among  those  different  offset  classe*  in 
determining  a  member's  net  settlement  position. 
Notwithstanding  a  member's  net  settlement 
position,  a  minimum  margin  of  50%  of  the  margin 
amount  on  the  member's  current  "gross"  position 
is  collected. 

21  "STRIPS"  is  the  acronym  for  Separate  Trading 
of  Registered  Interest  and  Principal  of  Securities, 
which  are  book-entry,  zero  coupon  government 
securities  that  are  direct  obligations  of  the  U.S. 
Treasury  or  issued  by  agencies  of  the  U.S. 
[joverrunent. 


There  is  a  monthly  call  for  any  clearing 
fund  deficit  amount;  (2)  a  member's 
required  clearing  fund  deposit  level  is 
110%  or  more  of  the  value  of  the 
member's  deposits  to  the  clearing  fund 
as  of  a  particular  day;  (3)  a  member's 
current  day's  required  clearing  fund 
deposit  level  exceeds  by  more  than 
either  25%  or  $250,000  the  value  of  its 
clearing  fund  collateral.  In  the  first  and 
second  scenario,  the  deficiency  will 
have  to  be  made  up  within  three 
business  days.  In  the  third  scenario,  the 
deficiency  will  have  to  be  satisfied  the 
same  day  the  call  is  made. 

The  proposal  modifies  the  current  call 
for  additional  deposits  by  eliminating 
the  additional  deposit  requirement 
when  a  member's  clearing  fund  deposit 
level  is  110%  or  more  of  the  value  of  the 
member's  required  deposits  in  the  three- 
business-day  fwriod  to  satisfy  a 
deficiency  call.  In  effect,  the  proposal 
requires  additional  clearing  fund 
collateral  when  the  memtier's  current 
day's  required  clearing  fund  deposit 
level  exceeds  by  more  than  either  25% 
or  $250,000  the  value  of  its  clearing 
fund  collateral  and  requires  the  member 
to  satisfy  any  call  for  an  additional 
deposit  on  a  same-day  basis.24 

Generally,  GSCC  issues  notice  of  an 
additional  required  deposit  between 
9:30  a.m.  and  10  a.m. 25  Under  the 
proposal,  GSCC  requires  deposits  to  be 
made  by  the  later  of  12  p.m.  or  two 
hours  after  the  deficiency  notice  is 
issued.  If  the  deficiency  notice  is  not 
issued  until  two  hours  or  less  before  the 
close  of  the  Fedwire  on  that  day,  the 
member  will  have  until  the  designated 
time  for  payment  of  funds-only 
settlement  amounts  to  GSCC  on  the 
following  day  to  make  the  additional 
deposit  (i.e.,  9  a.m.). 

4.  Earlier  Payment  of  Funds-Only 
Obligations 

Currently,  members  are  required  to 
make  funds-only  payments  by  10  a.m. 
on  settlement  day. 26  Under  the 
proposed  rule  change,  GSCC  will  move 
the  deadline  for  members  to  make 
funds-only  payments  to  GSCC  to  9  a.m. 
on  settlement  day.  GSCC  will  retain  the 


'« Few  deficiency  calls  are  made  pursuant  to  the 
monthly  call  for  additional  clearing  fund  collateral 
because  the  need  to  make  such  deposits  is  usually 
satisfied  by  the  requirement  to  make  additiorul 
deposits  when  a  member's  required  fund  deposit  is 
1 10%  above  the  member's  actual  deposits  or  a 
member's  required  fund  deposit  exceeds  by  more 
than  25%  or  S2S0.0O0  the  member's  actual  deposits. 

'^  In  certain  cases,  such  as  when  the  member  is 
on  surveillance.  GSCC  may  issue  the  notice  during 
the  business  day.  Letter  from  Jeffrey  F.  Ingber, 
Associate  General  Counsel  and  Assistant  Secretary, 
GSCC,  10  Sonia  Burnett.  Attorney.  Division, 
Commission  (December  16. 1991). 

"Government  securities  transactions  generally 
settle  on  the  day  after  the  trade  date. 


current  deadline  for  those  members 
whose  principal  place  of  business  is  in 
a  different  time  zone.  GSCC  will 
continue  to  make  funds  payments  to  all 
members  in  a  funds-only  credit  position 
by  11  .m.  on  settlement  day. 

5.  Correlate  Quarterly  Returns  of  Excess 
Collateral  With  Refunding  Periods 

Currently,  excess  clearing  fund 
collateral  is  returned  at  the  end  of  each 
quarter  or  on  a  case-by-case  basis.  GSCC 
has  followed  this  procedure  to  correlate 
the  return  of  excess  clearing  fund 
collateral  with  members'  clearing  fund 
requirements  which  typically  decrease 
after  the  refunding  has  settled. 

The  proposal  allows  GSCC  to 
calculate  the  amount  of  excess  collateral 
available  for  return  on  the  second 
business  day  after  each  quarterly 
refunding  issue  date.  At  the  time  GSCC 
notifies  members  of  the  amount  of 
excess  collateral,  GSCC  encourages 
members  to  maintain  an  excess  amount 
of  collateral  of  25%  or$l  million.  By 
maintaining  a  "cushion,"  members  will 
bridge  the  readjustment  period  after  a 
refunding  and  will  help  GSCC  to 
minimize  the  number  of  calls  for 
additional  collateral. 27 

III.  Discussion 

The  Commission  believes  that  GSCC's 
proposed  modifications  to  its  margin 
and  funds  collection  processes  are 
consistent  with  the  requirements  of  the 
Act.  In  particular,  the  Commission 
believes  the  proposed  rule  change  is 
consistent  with  sections  17A(b)(A)  and 
(F).2e  These  sections  require  that  a 
clearing  agency  be  so  organized  and  that 
its  rules  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  safeguard  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible. 

For  over  three  years,  GSCC  has 
operated  a  system  for  settlement  of 
compared  trades  in  U.S.  Treasury  and 
agency  securities  submitted  by  GSCC 
members  on  a  next-day  basis  in  same- 
day  funds  ("netting  system").  GSCC's 
netting  system  provides  an  effective 
means  to  reduce  a  member's  settlement 
obligations,  thereby  offering  a 
significant  reduction  in  risk  to  the 
marketplace.  GSCC  has  also  designed  a 
number  of  safeguards,  including  marks- 
to-the-market,  securities  against 
payment  through  the  Fedwire,  the 


''  After  a  refunding  period,  a  member's  clearing 
fund  requirements  often  drop  to  a  relatively  low 
level,  such  that  if  the  return  of  all  of  the  excess 
collateral  is  requested,  the  member  could  be  called 
for  additional  collateral  prior  to  or  at  the  time  of 
the  return  of  the  "excess  amount". 

»•  15  U.S.C.  79(i-l(b)(3)  (A)  and  (F)  (1988). 
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clearing  fund,  forward  mark  allocations, 
and  a  required  deposit  by  interdeaier 
brokers,  t^  i1  are  designed  to  reduce  the 
risk  to  GS<X  and  its  members  associated 
with  netting  and  settlement.  This 
proposed  ruie  change  is  designed  to 
enhance  GSCC's  risk  reduction 
measures  and  to  further  reduce  the  risk 
associated  with  GSCC's  netting  system. 

A.  Authority  to  Use  GSCCs  Price 
Volatility  to  Determine  Margin 

When  GSCCs  netting  system  was 
approved,  the  Commission  found  that 
GSCC's  proposed  schedule  of  margin 
factors  was  "satisfarfory  for  the  start-up 
of  netting*  *  •."'»  The  Commission 
noted,  however,  that  GSCC  needed  to 
develop  an  automated  system  to  assess, 
on  a  daily  basis,  historical  and  potential 
price  movements  and  their  imphcations 
for  margin  factors.^  The  proposal 
allows  GSCC  to  routinely  consider  its 
price  volatility  data  base  in  setting 
margin  requirements. 

GSCC's  -rite  volatility  data  base 
provides  GSCC  volatility  data  for  certain 
government  securities  for  which  there  is 
very  limited  third  party  data  available, 
like  zero-coupon  government  securities. 
In  addition.  GSCC's  data  base  allows  it 
to  monitor  price  movements  on  a  daily 
basis  and  provides  price  volatility  data 
that  reflects  a  confidence  level  of  99%. 

In  lieu  of  interdeaier  closing  prices, 
GSCC  uses  a  system  price,  a  weighted 
average  of  trades  compared  for 
netting.3>  which  may  not  accurately 
reflect  the  interdeaier  closing  price  on 
days  when  there  is  substantial  intraday 
price  volatility.  To  minimize  this 
concern,  GSCC  uses  its  own  price 
volatility  data  in  connection  with  data 
from  third  party  sources.  The 
Commission  believes  that  GSCCs  price 
volatility  data  base  is  an  important  tool 
and  may  be  the  most  reliable  data  base 
for  certain  securities  like  zero-coupon 
govemmeiii  securities. 

B.  Changes  to  Treatment  of  Forward 
Positions  In  Clearing  Fund  Formula 

In  the  release  announcing  standards 
for  the  registration  of  clearing 
agencies.32  the  Division  stated  that 
clearing  agencies  should  estabhsh  an 


appropriate  level  of  clearing  fiind 
contribution  based  on.  among  other 
things,  its  assessment  of  the  risks  to 
which  it  i9s  subtect.^s  In  order  to  help 
minimize  the  risk  associated  with  its 
netting  system.  GSCC's  proposal 
includes  the  20-day  weighted  average  of 
member's  forward  positions  in  the 
calculation  of  the  member's  required 
deposit  to  the  clearing  fund  on  an 
ongoing  basis  and  removes  the  75% 
limitation  on  the  collection  of  forward 
mark  allocations. 

Initially,  the  settlement  of  forward 
positions  was  on  a  regular  occurrence 
and  because  of  its  concern  about 
possible  reduced  liquidity  for 
participants.  GSCC  included  the 
forward  positions  in  the  20-day 
weighted  average  only  on  the  day  those 
positions  settled.  Forward  positions  are 
now  netted  and  settled  on  a  more 
frequent  basis.  GSCC  can  now  net  (and 
guarantee)  when-issued  trades  that  have 
been  executed  on  the  basis  of  the  market 
yield  ("yield-based  trades"),  prior  to  the 
U.S.  Treasury  auction.** 

Because  forward  positions  are 
included  in  GSCC's  netting  and 
settlement  process  on  a  more  frequent 
basis,  the  Commission  believes  that  it  is 
appropriate  to  factor  forward  net 
settlement  positions  into  the  20-day 
average.  This  method  of  determining  a 
member's  clearing  fund  deposit 
provides  better  protection  against  the 
risk  posed  to  GSCC  by  netting  forward 
activity  on  an  ongoing  basis. 

GSCC  believes  including  large  net 
settlement  positions  that  do  not  occur 
on  an  ongoing  basis,  e.g.,  quarterly 
refundings,  distort  the  risk  posed  to 
GSCC  and  its  members  and  will  impede 
liquidity.  The  Commission  is  concerned 
whether  GSCCs  clearing  fund  is 
sufficient  to  cover  additional  risk  of 
forward-settling  trades.  Therefore,  GSCC 
has  agreed  to  provide  the  Commission 
with  a  written  report  within  21  days 
after  having  excluded  specific  CUSIPs 
from  the  calculation  of  the  20-day 
average  for  forward  net  settlement 
positions.  The  report  will  discussj:  (1) 
The  effect  the  exclusions  had  on  its 


^^Securlties  Exchange  Act  Release  Np.  2700«. 
supra  note  5. 

3'  The  5ystem  price  is  the  par- weighted  average  of 
all  comparpd  tracies  in  each  issue  on  thai  date, 
excluding  trades  with  suspect  prices.  Because  the 
system  price  is  an  average.  GSCC  also  calculates  a 
trade  ad'tustment  payment,  or  "TAP"  that  is  lh« 
difference  between  the  system  price  and  the 
contract  price.  Each  business  day.  each  member 
must  pav  or  receive  a  net  debit  TAP  or  net  credit 
TAP. 

12  Securities  Exchange  Act  Release  No.  1A900 
()une  17,  1980),  49  FR  41920  ("Stamiard  Release"). 


■"The  Act  does  not  require  clearing  agencies  to 
establish  and  maintain  clearing  funds:  however,  the 
Standards  Release  counsels  that  "it  is  appropriata 
for  a  clearing  agency  to  establish  by  rule  an 
appropriate  level  of  clearing  fund  contribution* 
based  on,  among  other  things,  its  assessment  of  the 
risks  to  which  it  is  subject."  Clearing  funds  may 
provide,  among  other  things,  a  defenae  against 
finatKiai  losa  due  to  participant  defaolts;  a  ready 
source  of  liquid  funds  in  that  event:  and  a  vehicle 
to  (acilitate  risk  mutualizaiion  among  participants. 
Id. 

M  Securities  Exchange  Ad  Release  No.  31820 
(February  1 1 .  1993).  5«  FR  8072.  GSCC  has  also 
included  in  its  netting  system  lero-coupon 
securities.  Securities  Exchange  Act  Release  No. 
33239,  supra  note  S. 


members  with  the  five  largest  positions; 
and  (2)  the  impact  the  exclusions  had 
on  the  clearing  fund.  Notwithstanding 
the  Commission's  approval  of  this 
portion  of  GSCC  proposed  rule  change, 
the  Commission  will  revisit  this  issue 
and  will  determine  whether  or  not 
GSCC  should  continue  to  exclude 
certain  forward-settling  trades  from  the 
20-day  average. 

Similarly,  tne  Commission  believes  it 
is  appropriate  to  raise  the  75% 
limitation  on  the  collection  of  the 
fonvard  mark  allocation  to  provide 
GSCC  sufficient  liquidity  to  meet  its 
payment  and  delivery  obligations.  The 
collection  of  the  entire  amount  of  the 
member's  forward  mark  allocation 
should  not  unnecessarily  drain  the 
member's  liquidity.  Unless  the  debit 
marks  of  the  members  with  the  five 
largest  debit  marks  exceed  75%  of  the 
total  mark,  the  forward  mark  allocation 
to  each  member  would  not  exceed  75% 
of  that  member's  debit  mark.  In 
oddition.  GSCC  does  not  include  the 
forward  mark  allocation  in  the  funds- 
only  portion  of  the  clearing  fund 
formula  until  the  day  the  forward 
positions  settle.  Instead,  GSCC 
separately  calculates  and  collects  the 
forward  mark  allocation  daily,  from  the 
time  the  forward  position  is  netted  until 
settlement.  The  Commission  believes 
that  the  inclusion  of  forward  net 
settlement  positions  into  the  20-day 
average  calculation  for  the  securities  net 
settlement  component  of  the  clearing 
fund  and  the  ability  of  colled  more  of 
the  forward  mark  allocation  promote  the 
safeguarding  of  securities  and  funds 
which  are  in  GSCC's  custody  or  under 
GSCCs  control  consistent  with  section 
17AoffheAct. 

C.  Letter  of  Credit  Standards 

GSCCs  proposal  helps  to  ensure  that 
letters  of  credit  used  to  satisfy  a 
member's  required  clearing  fund  deposit 
and  forward  mark  allocation  payment 
are  issued  by  sufficiently  creditworthy 
and  liquid  Hnancial  institutions  to 
maintain  the  clearing  fund's 
creditworthiness  and  liquidity.  The 
clearing  fund  helps  to  assure  that  GSCC 
will  be  able  to  meet  its  obligations, 
including  trade  netting  guarantees,  on  a 
timely  basis  even  if  more  than  one 
member  defaults  on  its  obligations  to 
GoCC 

The  "$750  million  equity/top  three 
short-term  obligations'  rating  standard 
would  ensure  that  only  a  domestic  bank 
that  is  among  roughly  the  30  largest 
banks  in  the  United  States  and  that  has 
a  strong  short-term  obligations  rating 
would  be  ehgible  to  be  approved  as  a 
letter  of  credit  issuer.  The  alternative 
"$300  million  equity/top  short-term 
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obligations  rating"  would  allow  roughly 
the  100  largest  banks  in  the  United 
States  with  a  top  short-term  obligations 
rating  to  be  eligible  to  be  approved  as 
a  letter  of  credit  issuer. 

At  least  80%  of  the  value  of  a  letter 
of  credit  must  be  readily  available  to  be 
pledged  under  GSCC's  line  of  credit 
arrangement,  currently  with  BONY.  In 
addition,  the  proposal  imposes  higher 
haircuts  on  a  letter  of  credit  in  which  at 
least  95%  of  the  value  of  the  letter  of 
credit  is  not  readily  available  to  be 
pledged.  The  Commission  believes  that 
requiring  that  a  letter  of  credit  be  readily 
pledgeable  and  that  the  collateral  value 
of  a  letter  of  credit  be  tied  to  the  amount 
that  is  readily  available  for  pledge  will 
further  enhance  the  liquidity  benefits 
provided  by  GSCC's  line  of  credit 
arrangement. 

The  Commission  believes  that  GSCC's 
proposal  does  not  unfairly  discriminate 
among  its  clearing  members  in  requiring 
these  new  standards  for  issuers  of  letters 
of  credit.  The  new  issuer  standards  will 
help  to  ensure  the  creditworthiness  and 
liquidity  of  issuing  banks,  without 
unduly  limiting  the  choice  of  banks 
which  members  may  use  to  issue  letters 
of  credit  on  their  behalf.  By  requiring 
both  minimum  shareholders'  equity  and 
minimum  credit  ratings,  these  new 
standards  avoid  the  potential  problem  of 
requiring  only  one  of  these  criteria  for 
approval  as  the  prior  standards  did. 

D.  Other  Changes  to  GSCC's  Clearing 
Fund 

:  GSCC  proposes  a  number  of  changes 
that  will  give  it  the  flexibility  to  manage 
its  financial  exposure  more  effectively. 
GSCC's  rules  would  allow  it  to  increase 
clearing  fund  requirements  during  times 
of  market  stress.  The  proposal  grants 
GSCC  the  ability  to  suspend  or  revoke 
the  applicability  of  certain  or  all  onsets 
between  a  clearing  member's  net  deliver 
and  receive  obligation.  GSCC  also  may 
shorten  the  20-day  average  for 
calculating  the  securities  net  settlement 
component  of  the  clearing  fund.  The 
Commission  believes  flexibility  is 
needed  to  manage  financial  exposure 
during  market  stress,  but  the  discretion 
to  make  changes  that  will  substantially 
affect  clearing  agency  participants' 
rights  or  that  may  impose  significant 
burden  or  cost  on  those  participants 
should  be  exercised  prudently  and  in  a 
manner  that  minimizes  those 
consequences  for  participants.  Thus,  the 
Commission  believes  it  is  appropriate 
for  GSCC  to  consult  the  Commission 
prior  to  involving  such  discretionary 
rules." 


GSCC's  proposal  concerning  the 
expansion  of  the  type  of  government 
securities  eligible  for  deposit  as  clearing 
fund  collateral  attempts  to  balance 
collateral  protection  and  the  burden  and 
cost  imposed  on  members.  Many  GSCC 
members  already  have  such  securities  in 
their  inventories.  Therefore  the 
Commission  believes  it  is  reasonable  to 
allow  GSCC  members  to  use  these 
government  securities  as  collateral  with 
an  appropriate  haircut,  rather  than 
requiring  them  to  put  up  cash,  to  borrow 
or  purchase  government  securities  of 
maturities  of  one  year  or  less,  or  to 
secure  a  letter  of  credit,  all  of  which 
may  be  more  costly  to  some  members. 

GSCC's  proposal  to  change  the  time 
for  the  payment,  the  deposit,  and  the 
return  of  excess  margin  provide  greater 
management  of  GSCC's  financial 
exposure.  The  earlier  deadline  for  the 
payment  of  funds-only  settlement 
obligations  and  the  requirement  that  all 
deficiencies  in  the  clearing  fund  be 
satisfied  on  the  day  notiHcation  is 
received  will  provide  GSCC  greater 
assurance  that  GSCC  will  have  on 
deposit  from  each  netting  member  cash 
or  other  collateral  sufficient  to  satisfy  a 
loss  to  GSCC  as  a  result  of  that 
member's  default  and  close  out  of 
settlement  positions.  GSCC's 
coordination  of  the  return  of  collateral 
and  encouragement  to  members  to 
maintain  a  cushion  above  their  required 
clearing  fund  deposits  should  provide 
GSCXD  with  greater  flexibility  in 
managing  its  flnancial  exposure. 

The  Commission  recognizes  that  risk 
reduction  methods,  such  as  clearing 
fund  deposits,  forward  mark  allocations, 
margin,  and  standards  for  collateral, 
including  letter  of  credit  standards, 
should  provide  an  adequate  level  of 
protection  in  light  of  market  conditions, 
while  taking  into  account  the  overall 
risk  of  an  entire  position.  A  clearing 
agency's  rules  also  should  be  flexible 
enough  to  provide  increased  protection 
in  times  of  market  stress  and  high 
market  volatility  without  imposing 
substantial  Hquidity  burdens  on 
participants.  The  Commission  believes 
that  GSCC's  expanded  authority 
provides  it  with  adequate  risk  reduction 
measures  and  with  additional  protection 


3>CSCC  agree*  that,  to  the  extent  practicable,  it 
will  consult  with  the  Commission  prior  to:  (1) 


Suspending  any  of  the  offsets:  (2)  reducing  the  20- 
day  average  period  used  to  calculate  required 
clearing  fund  deposits:  or  (3)  imposing  higher 
required  fund  deposits  under  GSCC  Rule  4.  Section 
2.  GSCC  will  follow  up  any  oral  notiPication  with 
a  written  notification  and  will  continue  to  consuh 
with  the  Commission  during  the  time  that  GSCC 
exercises  any  of  the  above-mentioned  provisions  of 
GSCC  Rule  4.  Section  2.  GSCC  also  will  make  any 
necessary  Conunission  Tiling  under  section  19(b)  of 
the  Act.  Letter  from  Jeffrey  F.  Ingber.  General 
Counsel,  GSCC.  to  Ester  Saverson.  Jr..  Branch  Chief, 
Division,  Commission  (April  27, 1992). 


during  market  stress  and  high  market 
volatility,  thereby  appropriately 
balancing  financial  exposure  and  the 
imposition  of  added  business  cost  on 
GSCC's  membership. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act.  particularly  with  sectionl7A  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-GSCC-91-04)  be,  and 
hereby  is,  approved. 

For  the  Ck>rmnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-29360  Filed  11-30-93;  8:45  ami 
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[Release  No.  34-33247;  File  No.  SR-OCC- 
93-02] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Processing  of  Late 
Exercise  Requests 

November  24. 1993. 

On  February  17, 1993,  The  Options 
Clearing  Corporation  ("OCC")  submitted 
a  proposed  rule  change  (File  No.  SR- 
OCC-93-02)  to  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b]  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  concerning  the  processing  of 
late  exercise  requests.  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  March  17, 1993,  to  solicit 
comment  from  interested  persons.  2  No 
comments  were  received  by  the 
Commission.  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  amends  the 
OCC  late  exercise  fee  schedule  cut-off 
times  to  advance  the  first  deadline  from 
10  p.m.  to  9  p.m.  in  OCC's  daily 
processing  cycle  when  combined 
reported  trade  volume  for  all  participant 
exchanges  is  850,000  contracts  or 
fewer.3  This  late  exercise  processing 
deadline  will  remain  at  10  p.m.  on  any 
day  when  combined  reported  trade 


1 15  U.S.C.  78s(b)  (1988). 

2  Securities  Exchange  Act  Release  No.  31980 
(March  11.  1993).  58  FR  14457 

3  All  times  in  the  order  are  Central  Time. 
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volume  for  all  participant  exchanges 
exceeds  850.000  contracts. 

A.  Current  Late  Ejiercise  Processing 
Standards 

On  July  1. 1991,  the  Commission 
approved  OCC's  proposal  to  amend 
section  |e)  of  OCC  Rule  801  (Exercise  of 
Options).'*  As  amended  at  that  time, 
Rule  801(e)  provides  OCC  with  the 
authority  to  permit  clearing  members  to 
file,  revoke,  or  modify  exercise  notices 
after  7  p.m.  for  the  purpose  of  correcting 
bona  fide  errors.  Authority  to  accept  or 
reject  such  late  instructions  is  vested  in 
the  OCC's  Chairman  or  President  or  any 
delegate  of  OCC's  Chairman  or 
President. 

Once  a  i^'e  exercise  notice  is 
.iccepted.  Rule  801(e)  requires  the 
( learing  member  that  submits  such 
::otice  to  pay  a  late  filing  fees  and  to 
explain  in  writing  within  two  business 
tijys  the  cimimstances  that  led  to  the 
submission  of  the  late  notice.  The  fees 
lor  late  notices  are  currently  imposed  on 
a  schedule  that  increases  the  further 
into  the  processing  cycle  the  notice  is 
received. 

The  purpose  of  the  July  1, 1991 
amendment  of  Rule  801(e)  was  to 
provide  an  incentive  for  clearing 
members  to  reduce  the  number  of 
clearing  member  errors  relating  to  the 
processing  of  exercise  notices.  The 
earlier  that  late  exercises  are  submitted, 
the  easier  and  less  costly  it  is  for  OCC 
to  process  these  exercises.  Late  exercise 
notices  submitted  prior  to  the  start  of 
OCCs  critical  processing  can  be 
accommodated  through  standard 
processing  ur  through  restore  and 
recovery  mechanisms.  Late  exercises 
submitted  after  the  start  of  critical 
processing,  however,  require  the  use  of 
supplemental  assignment  procedures, 
which  r^uire  special  handling  by  both 
OCC  and  the  assigned  clearing  member 
and  is  manually  intensive  and  costly.  As 
post-critical  processing  is  not 
automated,  settlement  must  be  eHiected 


'Securities  Exchange  Act  Release  No.  29390  ()uly 
1.  1991).  56  FR  314M  (File  NO;  SR-OCC-90-03) 
(order  approvittg  late  exercise  notices). 

> The  current  fee*  for  filing  late  exercise  notices 
are:  S500  for  any  late  instruction  accepted  between 
7  p.m.  and  10  p.m.,  S2,oeo  for  any  late  iiutruction 
accepted  between  10:01  p.m.  and  the  start  ofoittcal 
processing,  and  $10,000  per  line  item  listed  on  the 
exercise  notice  accepted  after  the  start  of  critical 
processing. 

The  term  critical  processing  means  the  main 
portion  of  OCC  processing  that  follows  the 
preliminary  processing  and  which  once  started 
caniHM  be  inti>'">ipted  for  the  addition  of  new  data 
or  for  any  othor  cause  without  shutting  down  the 
entire  processing  run  and  restarting  the  run  from 
the  beginning.  Interrupting  critical  processing 
results  in  increased  OCC  expense*  and  delays  in 
completing  daily  processing.  OCCs  critical 
processing  typically  begins  between  10  p.m.  and 
midnight. 


in  a  broker-to-broker  mode  with  the 
assigned  member  incurring  additional 
costs.  As  a  result  of  this  disparity  in  cost 
and  effort  relating  to  late  exercise 
notices,  OCC's  July  1, 1991,  amendment 
modiHed  the  fee  schedule  in  Rule  801(e) 
to  diflierentiate  between  exercise  notices 
received  at  various  stages  prior  to  the 
start  of  critical  processing  and  those 
received  afterwards.  This  provided  a 
Hnancial  incentive  for  clearing  members 
to  identify  errors  earlier  in  OOC's 
processing  cycle. 

From  the  time  the  Commission 
approved  the  July  1, 1991  amendment. 
OCC  has  processed  only  three  requests 
for  late  exerdae  notices,  and  all  three 
received  prior  to  10  p.m.  This  represents 
a  significant  improvement  when 
compared  to  the  number  of  late  exercise 
notices  received  in  the  years  prior  to  the 
amendment."  The  virtual  elimination  of 
submissions  af^er  the  start  of  critical 
processing  prompted  OCC  to  further 
analyze  its  late  exercise  rules.  OCC  has 
concluded  that  the  reduction  in  clearing 
member  late  submission  requests  has 
been  the  result  of  three  factors:  (1) 
Clearing  member  implementation  of 
exercise  notice  versus  trade  input 
reconciliations;  (2)  the  implementation 
of  intraday  trade  comparison  systems  by 
participant  exchanges;  and  (3)  reduced 
trading  voiumes. 

B.  Proposal  to  Amend  Late  Exercise 
Processing  Schedule 

OCC  now  faces  a  problem  in  that  it  is 
typically  ready  to  process  exercises  by 

9  p.m.,  but  it  is  required  to  wait  until 

10  p.m.  due  to  the  possibility  of 
receiving  a  late  exercise  notice.  On  most 
processing  days  when  trading  volume  is 
not  particularly  heavy,  this 
unnecessarily  inconveniences  OCC  staff. 
Based  on  a  review  of  participant 
exchange  cut-off-time  prtDcedures  for 
submission  of  trade  data  and 
distribution  times  for  first  pass  reports. 
OCC  has  determined  that  the  trend  of 
participant  exchanges  to  distribute  trade 
comparison  reports  earlier  is  generally  a 
fimction  of  reduced  trading  volume.  On 
those  days  when  transaction  volume  is 
exceptionally  heavy,  OCC  has  found 
that  the  participant  exchanges  have 
informal  procedures  in  place  that  afford 
such  exchanges  additional  time  to 
process  transactions. 

Based  on  this  review.  OCC  has 
concluded  that  moving  the  lata  exerdse 
notice  cut-off  time  associated  with  the 
$500  fee  from  10  p.m.  to  9  p.m.  and 
correspondingly  moving  the  beginning 


of  the  late  exercise  notices  time  frame 
associated  with  the  $2,000  fiae  from 
10:01  p.m.  to  9:01  p.m.  is  feasible  except 
under  the  most  extreme,  high  volume 
conditions.  The  participant  exchange 
that  takes  the  most  amount  of  time  to 
process  trade  data  normally  distributes 
first  pass  reports  by  8  p.m.  even  under 
high  volume  conditions.  This  would 
leave  members  adequate  time  for 
reconciliation  prior  to  9  p.m.  on  most 
business  days. 

The  proposed  rule  change  amends 
OCC's  late  exercise  fee  schedule  cut-off 
times  to  advance  the  deadline 
associated  with  the  $.S00  fee  from  10 
p.m.  to  9  p.m.  when  combined  reported 
trade  volume  for  all  participant 
exchanges  is  850,000  contracts  or  fewer. 
As  the  participant  exchanges  may 
require  additional  time  to  submit  trade 
reports  to  OCC  when  volume  is 
particularly  heavy,  this  late  exercise 
notice  processing  deadhne  will  remain 
10  p.m.  on  any  day  when  combined 
reported  trade  volume  for  all  participant 
exchanges  exceeds  850,000  contracts. 
Consequently,  the  beginning  of  the  time 
frame  associated  with  the  $2,000  fee 
will  now  be  9:01  p.m.  when  combined 
reported  trading  volume  is  850,000 
contracts  or  fewer  and  10:01  p.m.  when 
reported  trading  volume  exceeds 
850,000  contracts. 

II.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
in  particular  section  17A  of  the  Act.' 
Sections  17A(b)(3)  (A)  and  (F)  of  the 
Act  B  require  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible. 
This  requirement  clearly  authorizes  a 
clearing  agency  to  deal  effectively  with 
the  problem  of  late  exertuse  notices  and 
their  potentially  disruptive  effects  on 
post -trade  processing.* 

The  graduated  fee  structure  will  be 
continued.  The  proposal  provides  OCC 
with  flexibility  to  adjust  its  late  exercise 
procedures  as  needed  in  light  of  daily 
trading  volume.  The  proposal  also 
recognizes  the  comparative  ease  with 
which  OCC  can  process  late  exercise 
notices  when  they  are  received  eariy  in 
the  processing  cycle  and  the  increasing 
difficulty  of  handing  such  notices  as 
they  are  received  later  in  the  processing 


•  In  the  two  yean  prior  to  the  Fuly  1. 1991 
amendment  to  OCC  Rule  801(e).  OCC  processed 
twenty^one  notices,  seven  of  which  are  received 
after  the  completion  of  critical  processing. 


'15  U.S.C.  78<l-l  (1988». 

■  15  U.S.C  78<)-l(b)(3)  (A)  and  (F)  (1988). 

•OCC  members  are  reminded  that,  where 
applicable,  they  are  still  subject  to  exchange  rules 
governing  optiooa  exercise  cut-off  tlmee  (e.g., 
Philadelphia  Slock  Exchange  Rule  No.  1042). 
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cycle,  particularly  if  they  are  received 
after  OCC's  critical  processing  has 
begun,  and  sets  fees  accordingly. 

There  were  no  comments  on  this 
proposal.  The  Commission  observes  that 
OCC  received  only  three  late  exercise 
requests  in  the  twenty  month  period 
from  July  1991  through  February  1993. 
Moreover,  those  three  reqtfests  were 
submitted  prior  to  the  commencement 
of  OCC's  critical  processing  and. 
therefore,  resulted  in  comparatively 
modest  late  filing  fees.  Accordingly,  the 
Commission  believes  that  the  improved 
efficiencies  to  OCC  and  to  the 
marketplace  that  are  embodied  in  this 
proposal  outweight  any  inconvenience 
that  might  accrue  to  OCC's  clearing 
membelrs. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act,  particularly  section  17A  of  the 
AGt,>o  and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-OCC-93-02)  be.  and 
hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deptily  Secretary. . 

[FK  Doc.  93-29423  Filed  1 1-30-93:  8:45  am] 

BILUNG  CODE  SOIO-OI-M 

[Retoass  No.  34-33246;  Intemattonal  Series 
Release  No.  615;  FIte  No.  SR-Phtjt^3-42J 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Foreign  Currency  Options 
Trading  Hours 

November  24. 1993. 

On  October  22. 1993,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlr"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,*  a  proposed  nile  change  to 
adjust  its  trading  hours  for  foreign 
currency  options  ("FCOs")  such  that  (1) 
all  FCOs,  except  FCOs  on  the  Canadian 
Dollar,  will  trade  from  1:30  a.m.  Eastern 


Standard  Time  ("EST")  until  2:30  p.m. 
EST  each  business  day,  and  (2)  FCOs  on 
the  Canadian  Dollar  will  trade  frtjm  7 
a.m.  until  2.30  p.m.  EST  each  business 
day.  Notice  of  the  proposal  appeared  in 
the  Federal  Register  on  November  2, 
1993.3  No  comment  letters  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  Exchange's 
proposal. 

The  Phlx's  FCO  trading  hours  have 
historically  commenced  at  6  p.m.  EST 
each  Sunday  through  Thursday  and 
terminated  at  2:30  p.m.  EST  each 
respective  Monday  through  Friday.* 
Earlier  this  year  the  Exchange 
suspended  trading  from  6  p.m.  to  3  a.m. 
EST  for  the  British  pound  and  British 
pound/Deutsche  mark  cross-rate  FCOs 
due  to  lack  of  trading  interest  and 
volume  in  that  session  for  these 
contracts.5  In  /act,  the  Exchange  has 
represented  that  during  the  p>ast  year, 
the  trading  volume  in  ail  FCO  contracts 
during  the  6  p.m.  to  1:30  a.m.  EST 
trading  hours  has  amounted  to  less  than 
5%  of  the  total  FCO  daily  trading 
volume.  As  a  result,  the  Exchange 
believes  that  the  limited  trading  interest 
during  the  time  period  proposed  to  be 
suspended  can  be  adequately  handled 
and  executed  from  1:30  a.m.  to  2:30 
p.m.  EST  for  all  FCOs  other  than  FCOs 
on  the  Canadian  dollar,  and  from  7  a.m. 
to  2:30  p.m.  EST  for  Canadian  dollar 
FCO  contracts. 

The  Exchange  believes  that  this 
change  will  ease  the  significant  staffing 
burdens  of  airrent  registered  FCO 
specialist  units  as  well  as  floor 
brokerage  units  and  registered  option 
trader  firms  who  must  have  staff  present 
on  the  trading  floor  during  this  time 
period  when  there  is  minimal  FCO 
trading  activity.  Additionally,  the  Phlx 
believes,  suspension  of  these  trading 
hours  will  reduce  the  extraordinary 
expenses  associated  with  paying  staff 
and  operating  trading  floor  and  $up{>ort 
systems  during  these  trading  hours. 

The  proposal  would  also  delete 
Commentary  .16  to  Phlx  Rule  1014 
which  contains  references  to  the 
"evening  trading  session"  as  it  relates  to 
the  application  of  the  "dual  trading" 
prohibition  on  participants  in  Phlx 
FCOs.  Additionally,  tha  Phlx  has 
represented  that  it  will  consider 


•"15U.S.C7Bq-l(19ee). 

"  15  U.S.C  78s(b)(2)  (1988). 
'^17  CFR  20O.3O-3(aKl2)  (1991). 
'15U.S.C7Bs(b)(l)(19«8). 
'  17  CFR  240.19b-^  (19921. 


1  See  Securities  Exchange  Act  Release  No.  331 15 
(October  29. 1993),  58  FR  58584. 

« Currently,  contracts  on  the  Australian  dollar. 
Deutsche  mark.  Japanese  yen.  Swls*  franc,  and 
Deutsche  mark/Iapanese  yen  cross-rate  FCOs  trade 
from  6  p  m.  to  10  p.m.  EST.  and  from  1 1:30  pjn. 
to  2:30  p.m.  EST.  Contracts  on  the  British  jx>und. 
Canadian  dollar.  European  Currency  Unit  French 
franc.  Mid  British  pound/Deutsche  mark  cross-rate 
FCO*  trade  from  3  a.m.  to  2:30  pjn.  EST. 

'See  Securities  Exchange  Act  Release  Na  32545 
(June  29, 1993).  58  FR  36239. 


reinstating  the  evening  FCO  trading 
hours  for  any  or  all  of  its  FCO  contraUs 
if  marketplace  demand  should  so 
dictate. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6(b)(5) «  in  that 
the  proposal  is  designed  to  foster  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest.  Specifically,  given  the  realities 
of  the  global  foreign  currency  market, 
which  according  to  the  Exchange, 
historically  is  marked  by  (1)  reduced  or 
declining  liquidity  for  FCO  contracts 
during  the  Exchange's  current  trading 
hours  from  6  p.m.-  to  1:30  a.m.  EST.  and 
(2)  virtually  no  demand  for  Canadian 
dollar  FCOs  before  7  a.m.  EST.  the 
Contmission  believes  that  the  proposed 
rule  change  will  not  have  a  material 
impact  on  market  participants  while,  at 
the  same  time,  will  help  to  reduce 
operational  burdens  on  current 
registered  FCO  specialist  units  as  well 
as  floor  brokerage  units  and  registered 
option  trader  firms.  In  addition,  the 
Exchange  will  be  open  for  trading  FCOs 
(other  than  Canadian  dollar  FCOs)  from 
1:30  a.m.  to  2:30  p.m.  EST,  and 
Canadian  dollar  FCOs  from  7  i.m.  to 
2:30  p.m.  EST,  so  that  investc.s  will 
have  the  ability  to  access  to  Exchange's 
FCO  market  to  trade  all  of  the 
Exchange's  FCO  contracts.'  Moreover, 
the  Commission  notes  that  the  Exchange 
has  issued  notices  to  its  membership 
advising  them  of  the  proposed  changes, 
and  will  issue  another  notice  to  its 
membership  upon  approval  of  the 
proposed  rule  change,8  thereby  avoiding 
any  possible  investor  confusion.  Based 
on  the  above,  the  Commission  finds  that 
the  Exchange's  proposal  to  change  the 
FCO  trading  for  all  of  its  FCO  contracts 
as  described  herein  is  consistent  with 


••U.S.C7Bf(b)(5)(19B8). 

'Indeed,  the  Phlx  has  represented  lo  the 
Commission  that  should  investor  and  market  needs 
warrant,  it  will  consider  adding  additional  FCO 
trading  hours. 

"See CircuUr  No.  93-1*4.  from  Murray  Ross. 
Secretary.  Phlx.  lo  members,  dated  November  1. 
1993.  The  PhU  has  represented  that  upon  approval 
of  this  proposal,  it  will  provide  at  least  ten  days 
advance  notice,  in  the  form  approved  by  the 
Commission,  prior  to  adjustment  of  the  trading 
hours  as  herein  approved.  See  Letter  from  Michele 
Weisbaum.  Associate  General  Counsel.  Phlx.  to 
Brad  Ritter.  Attorney.  Branch  of  Derivatives 
Regulation.  Division  of  Market  Regulation. 
Commission,  dated  November  9.  1993. 
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just  and  equitable  principles  of  trade 
and  the  protection  of  investors.s 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change    , 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Accelerating 
approval  of  this  proposal  will  allow  the 
Exchange  to  notify  FCO  specialist  units, 
member  firms,  and  customers  of  the 
schedule  changes,  thus  permitting  the 
Exchange  to  ease,  as  soon  as  possible, 
the  operational  burdens  resulting  from 
the  low  trading  activity  of  its  FCO 
contracts  during  the  hours  of  6  p.m.  EST 
to  1:30  a.m.  EST  for  all  FCO  contracts 
other  than  options  on  the  Canadian 
dollar,  and  during  the  hours  of  6  p.m. 
EST  to  7  a.m.  EST  for  FCOs  on  the     . 
Canadian  dollar.  Additionally,  the 
Commission  notes  that  the  proposal  was 
published  for  the  full  21  day  comment 
period  and  no  comments  were  received. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.'o  that  the 
proposed  rule  change  (SR-Fhlx-93M2) 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

|FR  Doc.  93-29359  Filed  11-30-93;  8.45  ami 
BILLING  COOC  M10-01-M 

pn vestment  Company  Act  Rel.  No.  19900; 
813-120] 

AEGON  nv,  et  at.;  Application  for 
Exemption 

November  24,  1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPt.lCANTS:  AEGON  NV  ("AEGON"). 
AEGON  USA.  Inc.  ("AEGON  USA"). 
Massachusetts  Fidelity  Trust  Company 
(the  "Trustee"),  and  AEGON  USA 


•The  Commission  recognizes  that  the  regular 
business  hours  for  the  Far  East  market  occur  during 
the  6  p.m.  EST  to  1:30  a.m.  EST  trading  session. 
Nevertheless,  because  the  Phlx  has  represented  that 
the  trading  volume  in  its  FCO  contracts  is  extremely 
limited  during  this  session,  and  the  trading  volume 
for  Canadian  dollar  contracts  is  extremely  limited 
prior  to  7  a.m.  EST.  we  t>elieve.  given  the  stafPing 
burden  on  registered  FCO  specialist  units,  floor 
brokerage  units,  and  registered  option  trader  firms, 
it  is  permissible  and  within  the  f'hU's  business 
judgment  to  alter  its  trading  hours  as  proposed. 
Should  the  Exchange  opt  to  alter  its  FCQ  trading 
hours  in  the  future,  the  Connmission  expects  the 
Phlx  to  submit  a  rule  filing  pursuant  to  Section  19 
(b)  of  the  Act. 

>0  15U.S.C78s(b)(2)(1988). 

i»  17  CFR  20O.30-3(a)(l2)  (1992). 


Producers'  Stock  Purchase  Plan  (the 
"Plan"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(13)  and  6(b).  and  pursuant 
to  section  6(b)  from  all  provisions  of  the 
Act  and  the  rules  thereunder  other  than 
sections  7.  8(a).  9,  (except  as  described 
herein),  17  except  as  described  herein). 
21.  30(a)  (to  the  extent  that  it  requires 
distribution  of  audited  annual  reports), 
and  33  through  53.  and  the  rules 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seeks  a  conditional  order  under  section 
6(c)  granting  relief  from  sections  2(a)(13) 
and  6(b)  to  permit  the  Plan  to  be  treated 
as  an  employee's  security  company,  and 
pursuant  to  section  6(b)  exempting  the 
Plan  from  all  provisions  of  the  Act  and 
the  rules  thereunder  other  than  sections 
7.  8(a).  9  (except  as  described  herein). 
17  (except  as  described  herein),  21, 
30(a)  (to  the  extent  that  it  requires 
distribution  of  audited  annual  reports), 
and  33  through  52.  and  the  rules 
thereunder. 

FILING  DATE:  The  application  was  filed 
on  December  17. 1992  and  amended  on 
May  10. 1993.  September  7.  1993. 
November  17.  1993,  and  November  23. 
1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  20. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  45D  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants.  4333  Edgewood  Road  NE.. 
Cedar  Rapids.  Iowa  52499. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  272-7027.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  AEGON.  a  Netherlands  corporation, 
is  an  international  insurance  group. 
AEGON  is  a  reporting  company  under 
the  Securities  Exchange  Act  of  1934  and 
its  securities  are  traded  on  the  New 
York  Stock  Exchange  and  stock 
exchanges  in  Amsterdam.  Tokyo. 
London,  Basel,  Geneva,  and  Zurich.  As 
of  December  31, 1992.  AEGON  had 
outstanding  99.003,634  shares  of 
common  stock  (the  "Common  Stock"). 
AEGON  operates  in  the  U.S.  through 
AEGON  USA. 

2.  AEGON  USA.  an  Iowa  corporation, 
is  a  holding  company  and  an  indirect 
wholly-owned  subsidiary  of  AEGON. 
The  Trustee  is  an  Iowa  state  chartered 
Trust  company  and  a  wholly-owned 
subsidiary  of  AEGON  USA.  The 
principal  business  of  AEGON  USA  is 
the  issuance  and  sale  of  insurance 
products  through  its  subsidiaries.  Some 
of  the  subsidiaries  operate  on  a  general 
agency  plan  whereby  agents  or 
corporations  are  engaged  to  enter  into 
transactions  on  behalf  of  the  subsidiary. 
Each  of  these  agents  is  an  independent 
contractor  and  not  a  common  law 
employee  of  AEGON  USA  or  its 
subsidiaries. 

3.  AEGON  proposes  to  establish  the 
Plan  as  an  employer-subsidized 
voluntary  stock  purchase  plan  for 
eligible  participants  of  any  subsidiary, 
division,  or  company  controlled  by 
AEGON  USA  ("Participating 
Companies")  that  adopt  the  Plan. 
Eligible  participants  in  the  Flan  include 
individuals  who  represent  a 
Participating  Company  under  a  sales  or 
agency  contract  or  appointment  and 
individuals  from  corporations  that 
perform  services  for  a  Participating 
Company  under  a  sales  or  agency 
contract.  Under  state  insurance  laws,  an 
individual  selling  insurance  on  behalf  of 
a  Participating  Company  is  considered 
an  agent  of  the  Participating  Company. 
Eligible  participants  must  have  and 
maintain  an  effective  life  insurance 
license,  appointment  and/or  contract 
with  a  Participating  Company  and  must 
meet  the  specific  eligibility 
requirements  determined  by  a 
Participating  Company.  The  eligibility 
requirements  are  substantially  different 
for  each  Participating  Company. 

4.  The  Plan  will  consist  of  two  parts: 
a  nonqualified  deferred  compensation 
plan  ("NQDC")  to  accumulate 
contributions  by  the  Participating 
Companies,  and  a  grantor  trust  (the 
"Trust")  to  receive  the  contributions 
from  the  participants.  Participation  in 
the  Plan  will  be  entirely  voluntary. 
Participants  in  the  Plan  will  make 
periodic  contributions  to  the  Plan  by 
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authorizing  the  automatic  deduction  of 
certain  amounts  from  their  commission 
checks.  In  no  event  may  a  participant 
contribute  in  excess  of  25%  of  the 
participant's  total  commissions  in  any 
Plan  year.  The  amount  of  the 
participants'  contribution  will  be 
retained  by  AEGON  to  purchase 
Common  Stock  on  the  participant's 
behalf  for  deposit  in  the  Trust.  A 
participant's  interest  in  the  Trust  will  be 
100%  vested  at  all  times. 

5.  AEGON,  either  itself  or  through  a 
Participating  Company,  will  match  each 
participant's  contribution  to  the  Trust  to 
some  extent  through  quarterly 
contributions  to  the  NQDC.  The  exact 
manner  and  rate  of  matching 
contributions  will  be  determined 
sepiarately  and  independently  for  each 
Participating  Company.  A  participant's 
interest  in  the  NQDC  will  be  subject  to 

a  10  year  vesting  period,  vesting  at  the 
rat0  of  10%  for  each  year  of 
participation.  Upon  vesting  of 
contributions  made  on  behalf  of  a 
participant  to  the  NQDC  by  AEGON,  an 
equivalent  amount  of  Common  Stock 
wil!  be  deposited  into  the  Trust. 

6.  Ownership  interest  in  the  assets  of 
the  Trost  will  be  represented  by  shares. 
One  share  of  the  Trust  will  be 
equivalent  to  one  share  of  Common 
Stock.  Current  dividends  or  other 
income  generated  by  Trust  assets  will 
be,  at  the  election  of  each  participant, 
paid  in  cash  to  a  reinvestment  agent  to 
purchase  additional  Common  Stock  to 
be  deposited  in  the  Trust  on  the 
participant's  behalf  or  paid  in  cash  to 
the  participant.  Any  such  purchases  of 
additional  Common  Stock  will  be  made 
on  the  open  market  and  will  not  be 
made  from  AEGON,  AEGON  USA,  the 
Trustee,  any  affiliated  persons  of  the 
Trust,  or  afBliated  persons  of  affiliated 
persons  of  the  Trust. 

7.  Any  voting  rights  in  connection 
with  the  shares  of  Common  Stock 
represented  by  a  participant's  Trust 
shares  will  be  passed  through  to  the 
Participant's.  The  Truste^  will  distribute 
to  the  participants  any  proxy  materials, 
reports,  and  other  related  materials  with 
regard  to  any  voting  issues  and  will 
solicit  voting  instructions  from  the 
participants  by  sending  written  requests 
for  instructions.  The  Trustee  wUl  vote 
all  shares  of  Common  Stock  according 
to  instmctions  given  by  the  participants, 
and  as  to  shares  for  which  no  timely 
instructions  have  been  received,  the 
Trustee  will  vote  those  shares  in 
proportion  to  the  voting  instructions 
that  have  been  received  from  the  other 
participants. 

8.  Each  participant  will  receive  at 
least  quarterly  a  statement  setting  forth 
the  total  amount  contributed  to  the 


Trust  for  such  participant,  the  number 
of  Trust  shares  held  for  the  participant 
by  the  Trustee,  the  currwit  value  of  a 
Trust  share,  and  the  current  value  of  the 
participant's  interest  in  the  Trust.  This 
staten>ent  also  will  include  information 
regarding  the  participant's  interest  in 
the  NQDC.  Audited  financial  statements 
of  the  Trust  also  will  be  prepared  and 
distributed  to  the  participants  no  less 
frequently  than  annually. 

9.  Trust  shares  ownea  by  a  participant 
will  be  nonassignable  and  not 
transferable  in  whole  or  in  part,  except 
that  a  Umited  right  of  assignment  is 
available  in  the  case  of  participants  who 
are  compensated  on  an  advance 
commission  basis  and  are  required  to 
provide  security  for  this  indebtedness.  If 
a  p)articipant  dies  or  becomes 
permanently  disabled,  the  Trust  shares 
owned  by  the  participants  as  of  the  most 
recent  month-end  valuation  date  will  be 
distributed  in  total  in  the  form  of 
Common  Stock  to  the  participant,  or  his 
or  her  beneficiaries. 

10.  All  contributions  to  the  Trust  are 
to  be  in  the  form  of  Common  Stock. 
Upon  receipt  of  each  participant's 
contribution,  AEGON  generally  will 
purchase  common  stock  on  behalf  of  the 
participants  on  the  open-market  through 
a  designated  broker  or  depository. 
AEGON.  however,  also  may  issue 
Common  Stock  directly  to  the  Trust. 
Any  Common  Stock  issued  directly  to 
the  Trust  will  be  issued  at  the  last 
reported  sale  price  on  the  New  York 
Stori  Exchange  on  the  business  day 
next  succeeding  the  date  on  which  a 
determination  was  made  to  issue 
Common  Stock  directly  to  the  Trust.  A 
blackout  period  will  be  estabhshed  by 
AEGON  during  which  time  AEGON  and 
its  afTiliates  will  be  precluded  Crom 
purchasing  Common  Stock  if  it  is 
determined  that  AEGON  has  any 
material  information  precluding  its 
purchase  of  Common  Stock. 

11.  At  any  time  a  participant  may 
redeem  all  or  a  portion  of  his  or  her 
Trust  shares  by  giving  notice  in  writing 
to  the  Trustee.  Any  distributions  made 
upon  redemption  of  Trust  shares  will  be 
made  in  the  form  of  Common  Stock 
with  amounts  representing  fractional 
shares  paid  in  cash.  Upon  redemption  of 
all  of  his  or  her  Trust  shares,  a 
participant  will  be  ineligible  to 
participate  in  the  Plan  for  a  period  of 
one  year  after  the  date  of  such 
redemption.  Participants  may  also  make 
partial  redemptions  under  certain 
circumstances.  Participants  who  redeem 
all  their  Trust  shares  or  who  are 
dismissed  with  cause  by  a  Participating 
Com{>any  will  forfeit  any  unvested 
amounts  in  the  NQDC  contributed  on 
their  behalf. 


12.  The  Trustee  will  be  appointed  by 
AEGON  USA  to  administer  the  Trust. 
The  Trustee  will  be  responsible  for 
coordinating  the  various  management 
duties  of  the  Trust,  including  receiving 
Common  Stock  from  AEGON  for  deposit 
into  the  trust,  recordkeeping,  providing 
quarterly  statements,  tracking  tax  bases 
in  the  Common  Stock,  preparing  Trust 
filings.  pa.ssing  on  the  voting  materials 
to  participants,  coordinating  the  transfer 
of  Common  Stock  into  the  Trust  from 
the  NQDC,  and  redepositing  income  and 
dividends  in  the  form  of  Common  Stock 
into  the  Trust  on  behalf  of  the 
participants  electing  such  reinvestment. 
Applicants  intend  that  the  Trustee  will 
be  compensated  for  its  services  by 
AEGON  USA  or  the  Participating 
Companies.  Any  fees  for  Trustee's 
services  not  paid  by  AEGON  USA  or  the 
Participating  Companies,  however,  will 
be  paid  pro  rata  fipom  the  assets  of  the 
Tru^.  In  no  event  will  the  Trustee's  fees 
and  other  non-transactional  expenses 
paid  out  of  Trust  assets  exceed  1%  of 
the  average  annual  net  assets  of  the 
Trust. 

13.  Applicants  seek  an  exemption 
under  section  6{c)  from  sections  2(a)(13) 
and  6{b)  to  permit  the  Plan  to  be  treated 
as  an  employee's  security  company,  and 
pursuant  to  section  6(b)  from  all 
provisions  of  the  Act  and  the  rules 
thereunder  other  than  sections  7,  8(a),  9 
(except  as  provided  herein).  17  (except 
as  provided  herein),  21.  30(a)  (to  the 
extent  that  it  requires  distribution  of 
audited  annual  reports),  and  33  through 
53,  and  the  rules  thereunder. 

14.  Applicants  propose  to  comply 
with  section  8(a)  by  filing  a  Form  N-8A 
on  behalf  of  the  Trust.  Applicants 
intend  to  register  the  Common  Stock, 
the  Trust  Shares,  and  the  NQDC 
participation  interests  of  AEGON  as 
securities  under  the  Securities  Act  of 
1933.  Appropriate  disclosure  regarding 
issues  such  as  fees,  tax  consequences 
and  investment  risks  incident  to 
participation  in  the  Plan  will  be 
disclosed  in  the  prospectus  delivered  to 
all  participants.  In  addition,  applicants 
intend  to  seek  relief  under  certain 
provisions  of  the  Securities  Exchange 
Act  of  1934,  including  rule  lOb-6  and 
lOb-18  thereunder,  to  operate  the  Plan 
as  contemplated. 

15.  Section  9  provides  generally  that 
a  person  who  has  been  convicted  of  a 
felony  or  misdemeanor  or  enjoined  in 
connection  with  securities  related 
misconduct,  and  affiliated  persons  of 
such  person,  are  disqualiBed  from 
acting  as  an  employee,  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  depositor  of  any 
registered  investment  company. 
Applicants  believe  that  AEGON  USA 
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could  be  deemed  to  be  the  Trust's 
sponsor/depositor  and  therefore  its 
employees  and  affiliated  persons, 
including  AEGON  would  be  subject  to 
section  9.  Applicants  believe  that 
applying  section  9  to  all  aHiliated 
persons  of  AEGON  would  be 
unnecessarily  burdensome  on  both 
AEGON  and  the  Plan.  Applicants  will 
be  subject  to  section  9  to  the  extent  that 
it  applies  to  officers  and  directors  of 
AEGON  USA,  officers,  directors,  and 
employees  of  the  Trustees,  and  such 
other  personnel  of  AEGON  USA  or  any 
of  its  affiliated  persons  who  are 
involved  in  the  organization  and 
operation  of  the  Trust.  AEGON,  AEGON 
USA,  and  the  Trustee,  as  corporate 
entities,  also  will  be  subject  to  section 
9(bl. 

16.  Section  17(a)  provides,  in  relevant 
part,  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal, 
knowingly  to  sell  any  security  or  other 
property  to  such  registered  investment 
company  or  to  purchase  from  such 
registered  investment  company  any 
security  or  other  property.  Applicants 
will  comply  with  section  17(a)  except  to 
the  extent  that  it  applies  to  direct 
issuance  of  Common  Stock  by  AEGON 
to  the  Trust. 

17.  Section  17(d)  makes  it  unlawful 
for  any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  effect  any  transaction  in 
which  the  company  is  a  joint  or  joint 
and  several  participant  with  the 
affiliated  person  in  contravention  of 
such  rules  and  regulations  as  the  SEC 
may  prescribe  for  the  purpose  of 
limiting  or  preventing  participation  by 
such  companies.  Rule  17d-l  was 
promulgated  pursuant  to  section  17(d) 
and  prohibits  most  joint  transactions 
unless  approved  by  order  of  the  SEC. 
Applicants  will  comply  with  section 
17(d)  and  rule  17d-l  to  the  extent  that 
they  engage  in  transactions  not 
specifically  described  herein. 
Applicants  will  comply  with  the 
provisions  of  section  17  regarding 
commissions  charged  by  affiliated 
persons  of  investment  companies, 
except  that  because  the  Trust  wrill  not 
have  a  board  of  directors,  the  Trustee 
will  perform  the  duties  of  a  board  of 
directors  required  under  rule  17e-l(b). 

18.  Section  17(f)  permits  a  registered 
investment  company  to  maintain  self- 
custody  of  its  securities  and  similar 
investments  subject  to  such  rules  and 
regulations  as  the  SEC  prescribes  for  the 
protection  of  investors.  Rule  17f-2  was 
promulgated  pursuant  to  section  17(0 
and  sets  forth  detailed  provisions 
governing  self-custody  of  investments 


by  a  registered  investment  company. 
The  Trust  may  be  deemed  to  be  subject 
to  rule  17f-2  since  the  Common  Stock 
will  be  held  in  the  custody  of  a  trustee 
that  is  an  affiliated  person  of  AEGON. 
Applicants  agree  to  comply  with  rule 
17f-2,  except  that  any  procedural  steps 
to  be  taken  by  the  board  of  directors  will 
instead  be  taken  by  the  Trustee.  Any 
provisions  requiring  access  persons  to 
be  officers  or  employees  of  the 
investment  company  will  be  interpreted 
to  refer  to  the  officers  and  employees  of 
the  Trustee.  Under  rule  17f-2,  the 
Trustee  qualifies  as  a  person  whose 
functions  and  facilities  are  supervised 
by  state  authority.  The  Common  Stock 
will  be  physically  segregated  by  the 
Trustee  and  will  be  deposited  in  a  vault 
or  other  depository  maintained  by  the 
Trust.  The  Common  Stock  will  only  be 
withdrawn  in  connection  with  the  sale 
or  redemption  of  such  securities.  Such 
securities  will  be  verified  by  an 
examination  by  an  independent 
accountant  three  times  each  year,  and 
an  accountant's  certificate  attached  to  a 
complete  Form  N-17f-2  will  be 
transmitted  to  the  SEC. 

19.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
securities  or  funds  of  the  company. 
Applicants  will  comply  fully  with  the 
terms  of  section  17(g)  and  rule  17g-l 
thereunder  except  that  the  required 
fidelity  bonds  will  cover  employees  and 
officers  of  the  Trustee  (as  there  are  no 
oflicers  or  employees  of  the  Trust).  The 
Trustee  will  cause  the  required  filings 
with  respect  to  the  form  and  amount  of 
the  bonds  to  be  filed  with  the  SEC  as 
required  under  the  rule.  In  addition,  the 
Trustee  will  file  with  the  SEC  the 
required  filings  within  five  days  after 
the  making  of  any  claim  under  a  fidelity 
bond. 

20.  Rule  17J-1  requires  a  registered 
investment  company  to  adopt  a  written 
code  of  ethics  containing  provisions 
necessary  to  prevent  affiliated  persons 
of  such  company  from  engaging  in  any 
act  or  practice  which  would  defraud  the 
company.  Pursuant  to  rule  17j-l(b),  the 
Trustee  will  adopt  a  written  code  of 
ethics  containing  provisions  reasonably 
necessary  to  prevent  the  officers  and 
employees  of  the  Trustee  from  engaging 
in  any  act,  practice,  or  course  of 
business  prohibited  by  rule  17j-l{a). 
Applicants  will  not  be  subject  to  the 
reporting  requirements  of  rule  17)-l(c). 

Applicants'  Legal  Analysis 

1.  Section  6(b)  provides  that  the  SEC 
shall  exempt  employees'  securities 
companies  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemption  is 


consistent  with  the  protection  of 
investors.  Section  2(a)(13)  defines  an 
employees'  security  company,  among 
other  things,  as  any  investment 
company  all  of  the  outstanding 
securities  of  which  are  beneficially 
owned  by  the  employees  or  persons  on 
retainer  of  a  single  employer  or 
affiliated  employers  or  by  former 
employees  of  such  employers. 

2.  The  participants  in  the  Plan  are 
independent  contractors  engaged  on  a 
general  agency  basis  and  are  not 
common  law  employees  of  the 
Participating  Companies.  Applicants 
submit  that  this  is  due  to  the  customary 
practice  of  the  insurance  industry  and  is 
not  a  distinction  that  should  determine 
whether  the  Plan  is  an  employees' 
security  company.  The  participants 
occupy  a  parallel  role  to  that  of  salaried, 
common  law  employees. 

3.  The  legislative  history  of  sections 
2(a)(13)  and  6(b)  recognize  that  an 
employees'  security  company  is  a  labor- 
related  entity  that  exists  primarily  to 
promote  the  economic  welfare  of  its 
investors.  The  Plan  exists  primarily  to 
promote  the  economic  welfare  of  the 
participants.  The  economic  welfare  of 
the  participants  is  directly  related  to  the 
insurance  business  of  the  Participating 
Companies.  As  further  evidence  of  this 
fact,  applicants  state  that  they  offer 
other  benefit  plans  to  the  participants, 
including  educational  seminars, 
medical,  life  and  accidental  death  and 
dismemberment  plans,  and  incentive 
compensation  plans. 

4.  Under  section  6(c),  the  SEC  may 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act  or  any  rule 
thereunder  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
seek  relief  under  section  6(c)  from 
sections  2(a){13)  and  6(b)  to  permit  the 
Plan  to  be  treated  as  an  employees' 
security  company,  notwithstanding  that 
the  Plan  does  not  meet  the  strict 
definition  of  "employees  securities 
company"  in  section  2(a)(13). 

5.  In  determining  whether  a  proposed 
employees'  security  company 
exemption  is  consistent  with  the 
protection  of  investors,  section  6(b) 
directs  the  SEC  to  consider,  among  other 
things,  the  form  of  organization  and  the 
capital  structure  of  the  company,  the 
persons  by  whom  its  securities  are 
owned,  the  prices  at  which  securities 
issued  by  the  company  are  sold  and  the 
sales  load  thereon,  the  character  of  the 
securities  in  which  such  proceeds  are 
invested,  and  any  relationship  between 
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the  employees'  security  company  and 
the  issuer  of  the  securities  it  holds. 

6.  The  organization  of  the  Trust  in  the 
form  of  a  grant  or  trust  governed  by  a 
Trustee  whose  duties  are  ministerial  in 
nature  protects  the  participants. 
Ahhough  the  Trustee  is  an  affiliated 
person  of  AEGON,  the  Trustee  is  in  a 
fiduciary  relationship  to  the 
beneficiaries  of  the  Trust  and  is  under 

a  state  law  duty  to  administer  the  Trust 
solely  in  the  interest  of  the  beneficiaries. 
AEGON  will  not  have  the  ability  to 
exercise  any  control  or  influence  over 
the  Trust.  Moreover,  each  participant 
has  the  possibility  of  realizing  an 
increase  on  his  or  her  investment  as  a 
result  of  the  matching  contributions 
even  without  appreciation  in  the  value 
of  the  Common  Stock. 

7.  The  eligible  participants  are 
similarly  situated  in  that  they  are  a 
designated  and  limited  group  who  are 
eligible  to  enroll  in  the  Plan  and  have 
their  contributions  to  the  Plan  deducted 
ffom  their  Commission  checks.  The 
eligible  participants  already  receive 
regular  financial  and  other  information 
about  AEGON  USA  and  are  in  a  position 
to  assess  the  potential  benefits  and  risks 
of  enrollment  in  the  Plan.  Moreover,  no 
other  individuals  will  be  able  to 
participate,  nor  will  the  Trust  shares 
owned  by  the  participants  be 
transferable  or  assignable. 

B.  There  are  no  sales  charges  to 
participants  in  the  Plan  (other  than  the 
related  brokerage  commissions  incurred 
iA  connection  with  the  purchase  or  sale 
of  Common  Stock  on  the  open  market). 
No  fee  will  be  charged  by  the  Trustee  or 
AEGON  USA  as  an  expense  for  transfer 
or  organization.  In  general,  the  Plan  will 
incur  few  expenses.  Taxes,  and  similar 
transaction  costs  will  be  paid  out  of 
Trust  assets  and  allocated  based  on  the 
current  number  of  Trust  shares  owned 
by  a  participant.  Any  unpaid  Trustee's 
fee  will  be  paid  out  of  Trust  assets. 

9.  The  Trust  assets  will  be  primarily 
Common  Stock.  Approximately  99 
million  shares  of  Common  Stock  are 
presently  outstanding.  According  to 
audited  financial  information  for  the 
year  ended  December  31, 1992  (in 
accordance  with  Dutch  accounting 
principles)  AEGON  had  total  assets  of 
approximately  $46  billion  and  total 
shareholders'  equity  of  approximately 
$3.5  billion. 

10.  The  relationship  between  AEGON, 
AEGON  USA,  and  the  Plan  protects  the 
interest  of  the  participants.  Participation 
in  the  Plan  is  voluntary.  AEGON  has 
made  a  substantial  investment  in  the 
establishment  of  the  Plan  and  will  make 
matching  contributions  for  the  benefit  of 
the  participants.  No  sales  load  will  be 
charged  to  the  participants,  no  fees  will 


inure  to  the  benefit  of  AEGON  or 
AEGON  USA,  and  the  Plan  will  not  be 
promoted  by  persons  seeking  to  profit 
from  investment  in  the  Plan. 

11.  Applicants  submit  that  for  the 
foregoing  reasons,  the  requested  relief  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act. 

Applicants'  Conditions 

1.  Any  Common  Stock  issued  directly 
from  AEGOf^J  to  the  Trust  will  be  issued 
at  th"  last  reported  sale  price  on  the 
New  York  Stock  Exchange  or  other 
applicable  stock  exchange  on  the 
business  day  next  succeeding  the  date 
on  which  a  determination  is  made  to 
issue  such  Common  Stock. 

2.  In  no  event  will  the  Trustee's  fee 
and  any  other  nontransactional 
expenses  exceed  1%  of  the  average 
annual  net  assets  of  the  Trust. 

3.  The  Trustee  will  maintain  and 
preserve  permanently,  the  first  2  years 
in  an  easily  accessible  place,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to 
each  ()articipant.  All  such  accounts, 
books,  and  other  documents  maintained 
by  the  Trustee  will  be  subject  to 
examination  by  the  SEC  or  its  staff. 

4.  The  Trustee  will  record  and 
preserve  a  description  (including  the 
date  of  issuance  and  the  number  and 
price  of  shares)  of  the  issuance  of 
Common  stock  directly  to  the  Trust.  All 
such  records  will  be  maintained  for  the 
life  of  the  Trust  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.  All  such  records  will  be 
maintained  in  an  easily  accessible  place 
for  at  least  the  first  two  years. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margarei  H.  McForland, 
Deputy  Secretary. 
[PR  Doc.  93-29357  Filed  11-30-93;  8;45  am| 

BILUNG  CODE  M10-01-M 


[Ret.  No.  IC-19904;  812-^16] 

Co-operative  Bank  Investment  Fund; 
Application 

November  24. 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Co-operative  Bank 
Investment  Fund. 


RELEVANT  1»40  ACT"  SECTIONS:  Sections 
6(c).  13(a).  15(a).  16  (a)  and  (b).  18(i). 
22(d).  and  32(a)  (2)  and  (3). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  amendment  order  under 
section  6(c)  of  the  Act  exempting 
applicant  from  the  provisions  of 
sections  13(aO.  15(a).  16  (a)  and  (b). 
18(i).  22(d).  and  32(a)  (2)  and  (3)  of  the 
Act.  The  order  would  amend  applicant's 
existing  order  by  permitting  applicant  to 
offer  its  securities  to  the  Savings  Bank 
Life  Insurance  Company  of 
Massachusetts. 

FILING  DATES:  The  applications  was  filed 
on  October  13.  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting'the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  20. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant.  75  Park  Plaza.  Boston. 
Massachusetts  02116-3934. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh.  Staff  Attorney,  at  (202) 
272-7648.  or  Elizabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  company  registered  under 
the  Act.  Applicant  was  organized 
pursuant  to  a  special  act  of  the 
Commonwealth  of  Massachusetts  (the 
"Enabling  Legislation")  primarily  to 
provide  a  mutual  fund  investment 
medium  to  Massachusetts  co-operative 
banks  (state-chartered  thrift  banking 
institutions).'  Applicant's  business  is 
conducted  by  a  board  of  directors 
elected  by  applicant's  incorporators. 
Applicant's  incorporators  are  the 


<  1964  Mass.  Acts  ch.  482. 
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directors  of  The  Co-opsralive  Central 
Bank  (the  "Central  Bank"),  which  is  the 
statutory  reserve  bank  and  excess 
deposit  insurer  (on  deposit  amounts  in 
excess  of  those  amounts  federally 
insured)  for  Massachusetts  co-operative 
banks.  Applicant  is  internally  managed 
and  investment  decisions  are  made  by 
authorized  officers  of  fipplicani,  subject 
to  authority  delegated  by  applicant's 
board  of  directors. 

2.  Applicant  falls  within  the 
definition  of  a  "bank  '  under 
Massachusetts  law  and  is  subject  to  the 
substantial  supervision  of  the 
Commissioner  of  Banks  of  the 
Commonwealth  of  Ma.ssa<:husetts  (the 
"Commissioner  of  Banks").  Such 
supervisory  authority  extends,  among 
other  things,  to  supervision  of 
applicant's  investment  portfolios.  In 
addition,  the  Comnii.ssiuner  of  Banks  is 
required  to  make  periodic  examinations 
of  the  books,  securities,  cash,  as.sets,  and 
liabilities,  and  to  ascertain  the 
condition,  of  all  banks  under  his 
supervision. 

3.  Applicant  has  no  capital  stock; 
instead  shares  of  beneficial  ownership 
are  issued  from  time  to  time  by 
applicant.  Such  shares  do  not  provide 
holders  with  any  voting  rights.  Each 
share  is  equal  in  every  respect  to  every 
other  sliare,  except  that  if  applicant's 
board  of  directors  establishes  distinct 
investment  funds,  as  it  is  authorized  to 
do,  it  may  authorize  shares  to  be  issued 
in  distinct  classes  and  each  share  within 
each  such  class  will  be  equal  in  every 
respect  to  every  other  share  of  that  class. 

4.  Applicant  offers  and  sells  its 
securities  in  reliance  on  an  exemption 
from  registration  under  the  Securities 
Act  of  1933  (the  "Securities  Act  ") 
pursuant  to  section  4(2)  of  the  Securities 
Act  and  regulation  D  thereunder.  After 
issuance,  applicant's  securities  may  not 
be  transferred  by  eligible  purchasers  of 
such  secunties  to  any  person  other  than 
another  eligible  investor. 

5.  The  Enabling  Legislation  permitted 
Massachusetts  co-operative  banks,  the 
Co-operative  Banks  Employees 
Retirement  Association  (a  retirement 
association  organized  under 
Massachusetts  law),  and  Massachusetts 
savings  to  invest  in  applicant.  In  1986, 
the  Enabling  Legislation  was  amended, 
permitting  applicant,  among  other 
things,  to  offer  its  securities  to  the 
Central  Bank  Reserve  Fund,  the 
Massachusetts  League  of  Community 
Banks,  and  the  National  Consumer  Co- 
operative Bank. 

6.  The  Commission  granted  applicant 
relief  from  certain  provisions  of  the  Act 


in  1985  2  and  again  in  19B6  J  to  permit 
applicants  securities  to  be  sold  to  the 
entities  referred  to  in  the  Enabling 
Legislation  and  the  1986  amendment 
thereto. 

7.  In  1990  and  1991 ,  the  Enabling 
Legislation  was  further  amended  (the 

"1990  and  1991  Amendments")  to 
authorize  appliciint  to  offer  its  securities 
I J  certain  additional  investors.* 
Consistent  with  the  1990  and  1991 
Amendments,  the  Commission  granted 
applicant  relief  in  1992  s  from  certain 
provisions  of  the  Act  to  permit 
applicant's  securities  to  be  sold  to  any 
trust  company  incorporated  in 
Massachusetts,  federally  chartered 
savings  banks  and  savings  and  loan 
associations  with  their  principal  place 
of  business  in  Massachusetts,  and 
directly  or  indirectly  wholly-owned 
subsidiaries  of  entities  that  have 
received  Commission  authorization  to 
invest  in  applicant.^ 

8.  On  August  16,  1993,  the 
Massachusetts  legislattire  amended  the 
Enabling  Legislation  (the  "1993 
Legislation")  to  allow  the  Savings  Bank 
Life  Insurafice  Company  of 
M.^ssachusetts  ("SBLIC")  to  invest  in 
applicant.'  Consistent  with  the  1993 
Legislation,  and  in  addition  to  the 
eligible  investor;  specified  in  the  Prior 
Orders,  applicant  proposes  to  offer  its 
securities  to  SBLIC." 

9.  SBLIC  is  a  stock  life  insurance 
company  established  in  1992  by  a 
specific  Massachusetts  statute  to 
provide  low  cost  insurance  products.  Its 
shares  may  be  held  only  by 
Massachusetts  savings  banks,  any  such 
bank  which  has  converted  to  a  federally 
chartered  .savings  bank,  and  the  parent 
holding  company  of  such  banks.  SBLIC 
is  the  successor  to  a  mutually  owned 


'-Investment  Company  Act  Release  Noa.  14732 
(Sept.  20,  19SSI  (notice)  and  14760  (Oct.  17.  1965) 
(oriler)  (the  "1985  Order"). 

'  Investment  Company  Act  Release  Nos.  15126 
dune  3.  1966)  (notice)  and  15205  (|uly  16.  1986) 
(order)  (the  •  1966  Order '). 

<  1990  Mass.  Act  ch.  277;  1991  Mau.  Acts  ch. 
285. 

'Investment  Company  Act  Release  Nia.  18931 
(Sept.  4.  1992)  (notice)  and  18986  (Sept.  30.  1992) 
(order)  (the  "1992  Order").  The  1992  Order 
amended  the  1985  and  1986  Orders.  The  1985. 
1986.  and  1992  Orders  are  referrml  to  hereafter  as 
the  "Prior  Orders". 

"The  1990  and  1981  Amendments  aba 
authorized  applicant  to  offer  its  securities  to  credit 
unions  and  afRliates  of  eligible  investors  (other  than 
wholly-owned  aftiliales),  but  applicant  has  not 
offered,  and  will  not  offer,  its  securities  to  these 
additional  investors  without  further  order  from  the 
Commission  or  a  change  in  the  stnicttire  of 
applicant  making  such  an  order  unoecesaary. 

'  1993  Mass.  Acts  ch.  147. 

"The  1993  Ijegislation  also  authorizes  applicant 
to  offer  its  shares  to  national  banks.  Inil  applicant 
will  not  make  such  an  offer  without  a  further  order 
of  the  Commission  or  a  change  in  the  structure  of 
applicant  making  such  an  order  unneceaaary. 


and  operated  system  of  Savings  Bank 
Life  Insurance  originally  established  by 
the  Massachusetts  legislature  in  the 
early  1900's  to  provide  reasonably 
priced  life  insurance  through 
Massachusetts  savings  banks.  SBUC 
was  established  to  assume  the 
management  and  operational  functions 
of  this  prior  structure.  SBUC  is 
regulated  through  the  office  of  the 
Massachusetts  Commissioner  of 
Insurance. 

Application's  Legal  .^nalysis 

1.  Applicant  seeks  to  amend  the  1992 
Order  granting  relief  from  the  provisions 
of  sections  13(a),  15(a),  16(a).  and  (b), 
18(i).  22(d),  and  32(a)(2)  and  (3)  of  the 
Act  so  that  it  may  sell  its  securities  to 
SBLIC. 

2.  Applicant  asserts  that  none  of  the 
policy  bases  underlying  the  granting  of 
the  Prior  Orders  are  substantially 
affected  by  the  1993  Legislation. 
Applicant  will  offer  and  sell  its 
securities  to  SBUC.  as  well  as  to 
investors  eligible  to  purchase  shares 
under  the  Prior  Orders.  Except  for  the 
proposed  new  offeree,  applicant's 
activities  essentially  are  unchanged 
from  its  activities  as  outlined  in  the 
Prior  Orders. 

3.  Section  18(i)  of  the  Act  requires 
that  every  share  of  stock  issued  by  a 
management  company  be  a  "voting 
stock."  Section  2(a)(42)  defines  "voting 
security"  to  means  a  security  entitling 
the  owner  or  holder  thereof  to  vote  for 
the  ele<;tion  of  directors  of  the  company. 
Sections  13(a).  15(a).  16(a)  and  (b),  and 
32(a)(2)  and  (3)  also  provide  various 
voting  rights  to  shareholders  of 
registered  investment  companies.  The 
Enabling  Legislation,  as  amended,  does 
not  provide  voting  rights  to  the  holders 
of  the  shares  of  beneficial  interests 
issued  by  applicant.  Instead,  all  such 
rights  are  exercised  by  the  incorporators 
of  applicant,  who  are  the  directors  of  the 
Central  Bank.  Applicant  argues  that  this 
arrangement  alleviates  the  danger  that  a 
few  large  banks  might  obtain  complete 
control  of  applicant  through  large 
investments  and  consequently  dominate 
its  board  of  directors.  Applicant  asserts 
that,  in  view  of  the  extent  of  the 
Commissioner  of  Banks'  supervisory 
powers,  the  form  of  applicant's 
organization,  the  nature  of  SBLIC  and 
the  limits  of  its  investments  in 
applicant,  the  identity  of  the 
incorporators,  and  the  provisions  in 
applicant's  charter,  an  exemption  fh)m 
sections  13(a).  15(a),  18  (a)  and  (b),  18(i), 
and  32(a)  (2)  and  (3)  is  justified. 

4.  Section  22(d)  of  the  Act  requires 
that  securities  sold  by  a  registered 
investment  company  must  be  sold 
through  a  principal  underwriter  or  at  a 


Federal  Register  /  Vol.  58.  No.  229  /  Wednesday.  December  1.  1993  /  Notices  63427 


current  public  offering  price  described 
in  a  written  prospectus.  Applicant 
asserts  that  a  requirement  to  comply 
with  section  22(d)  would  be  impractical 
and  unnecessarily  expensive.  Applicant 
is  not  registered  under  the  Securities 
Act  and  does  not  now  or  in  the  future 
propose  to  make  a  public  offering  of  its 
shares.  Its  shares  are  offered  pursuant  to 
an  exemption  from  registration  under 
the  Securities  Act  only  to  a  limited 
number  of  sophisticated  institutional 
purchasers.  These  investors,  except  for 
the  National  Co-operative  Bank,  are  all 
located  in  Massachusetts.  Applicant 
does  not  currently  sell  its  securities 
through  an  underwriter.  Applicant 
offers  a  copy  of  its  registration  statement 
filed  with  the  Commission  on  Form  N- 
lA  to  each  of  its  eligible  investors  and 
also  furnishes  Ihem  with  a  copy  of  an 
offering  circular  that  contains 
substantially  the  same  information  that 
applicant  would  be  required  to  furnish 
ii^  a  prospectus. 

5.  Applicant  also  submits  that 
p^mitting  the  additional  investor  in 
applicant  should  result  in  further 
economies  of  scale  with  fixed  expenses 
spread  over  a  larger  fund,  benefitting 
existing  investors  as  well  as  SBLIC. 

1 6.  Applicant  asserts  that  the  change 
made  in  the  Enabling  Legislation, 
permitting  the  sale  of  applicant's  shares 
to  SBLIC.  is  in  the  best  interests  of 
applicant's  current  investors  and  SBLIC 
and  is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  the 
provisions  of  the  Act. 

J  For  the  SEC,  by  the  Division  of  Investment 
anagement,  under  delegated  authority. 
Margaret  H.  McFarUnd. 
Depu  ty  Secretary. 

(FR  Doa  93-29424  Filed  11-30-93: 8:45  am) 
8IUIN0  cooc  aoio-01-M 


[Ret.  No.  IC-19903;  812-8388] 
Pioneer  Fund,  et  al.;  Application 

November  24, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPtJCANTS:  Pioneer  Fund,  Pioneer  n. 
Pioneer  Three,  Pioneer  Bond  Fimd, 
Pioneer  U.S.  Government  Trust,  Pioneer 
Municipal  Bond  Fund,  Pioneer  Money 
Market  Trust.  Pioneer  Short-Term 
Income  Trust.  Pioneer  Europe  Fund. 
Pioneer  Growth  Trust,  Pioneer 
International  Growth  Fund,  Pioneer 
Tax-Free  State  Series  Trust,  and  Pioneer 
Winthrop  Real  Estate  Investment  Fund, 


including  any  existing  or  future  series 
thereof  (the  "Funds"),  Pioneering 
Management  Corporation  ("PMC"), 
Pioneer  Winthrop  Advisers  ("PWA," 
together  with  PMC,  the  "Adviser"),  and 
Pioneer  Funds  Distributor,  Inc.  (the 
"Distributor"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  exemptions  from 
sections  2(a)(32),  2(a)(35).  18(f)(1).  18(g), 
18(i),  and  22(d)  of  the  Act  and  rule  22c- 
1  thereunder. 

SUMMARY  OF  APPUCATK)N:  Applicants 
seek  a  conditional  order  permitting 
applicants  to  issue  multiple  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities,  and  to  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
shares.  The  requested  order  would 
supersede  a  prior  order  that  permits 
applicants  to  assess  and,  under  certain 
circumstances,  waive  a  CDSC  on  certain 
redemptions  of  the  shares  (the  "Prior 
Order").'  Applicants  request  that  any 
relief  granted  pursuant  to  the 
application  also  apply  to  any  registered 
open-end  investment  company, 
including  any  series  thereof,  not 
currently  advised  by  PMC  but  for  which 
PMC  or  an  affiliated  person  controlling, 
controlled  by,  or  under  common  control 
with  PMC  may  in  the  future  serve  as 
investment  adviser  or  distributor.  Any 
such  future  Fund  will  be  subject  to  the 
representations  and  conditions  set  forth 
in  the  application. 

FUJNQ  DATES:  The  application  was  filed 
on  May  10, 1993,  and  amended  on 
October  5, 1993.  By  supplemental  letter 
dated  November  23, 1993.  counsel,  on 
behalf  of  applicants,  agreed  to  file  a 
further  amendment  during  the  notice 
period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NCTIHCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  20, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 


<  Investment  Company  Act  Release  Nos.  1B32S 
(SepL  19, 1991)  (notice)  and  18364  (Oct.  15, 1991) 
(order). 


hearing  may  request  notification  by 
vkTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants.  60  State  Street,  Boston. 
Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon,  Senior  Attorney,  at 
(202)  272-3922,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  horn  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  Massachusetts 
business  trusts  and  open-end 
management  investment  companies 
registered  under  the  Act.  PMC  serves  as 
investment  adviser  to  all  of  the  Funds 
except  Pioneer  Winthrop  Real  Estate 
Investment  Fund  ("PW  Real  Estate 
Fund").  PWA  serves  as  investment 
adviser  to  PW  Real  Estate  Fund.  PMC 
and  Winthrop  Advisors  Limited 
Partnership  serve  as  subadvisers  to  PW 
Real  Estate  Fund. 

2.  The  Distributor  acts  as  the  principal 
underwriter  for  the  Funds,  except 
Pioneer  Money  Market  Tfust.  Pioneer 
Money  Market  Trust  is  an  issuer  agent 
for  its  own  shares. 

3.  Existing  shares  of  each  Fund  except 
Pioneer  Money  Market  Trust  (the  "Non- 
Money  Market  Funds")  are  currently 
sold  at  net  asset  value  per  share  plus  a 
front-end  sales  charge.  Shares  of  Pioneer 
Money  Market  Trust  are  sold  to  the 
public  at  net  asset  value  per  share  with 
no  sales  charge.  Pursuant  to  the  Prior 
Order,  purchases  of  existing  shares  of 
Non-Money  Market  Funds  in  amounts 
of  $1  million  or  more  and  purchases  by 
certain  group  plans  as  described  in  each 
Fund's  current  prospectus  are  not 
subject  to  a  fixint-end  sales  charge,  but 
instead  are  subject  to  a  CDSC  of  one 
percent  on  redemptions  of  such  shares 
within  12  months  after  purchase.  In 
addition  to  the  front-end  sales  charge 
and  the  CDSC  described  above,  each 
Fund  has  adopted  a  rule  12b-l  plan. 

A.  The  Multiple  Class  System 

1.  Applicants  seek  an  exemptive  order 
that  would  permit  the  Funds  (a)  to  issue 
an  unlimited  number  of  classes  of 
shares;  and  (b)  to  differentiate  among 
such  classes  in  the  following  respects: 
any  such  class  (i)  may  be  subject  to  a 
rule  12b-l  plan  and  may  make  different 
payments  pursuant  to  such  plan  ("Plan 
Payments")  (and  any  other  costs  relating 
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to  obtaining  sbarabolder  approval  of  a 
rule  12b-l  plan  for  such  class,  or  an 
ameodnient  to  such  plan);  (ii)  may  bear 
different  class  «xpenses,  as  described 
below:  (iii)  may  bear  a  different  name  or 
designation;  (iv)  may  be  subject  to 
different  CDSC  arrangements;  (v)  will 
have  exclusive  voting  rights  with 
respect  to  any  rule  12b-I  plan  adopted 
exclusively  with  respect  to  such  class, 
except  as  provided  in  condition  7 
below;  (vi)  may  have  different  exchange 
or  conversion  privileges;  and  (vii)  may 
bear  any  other  incremental  expense 
subsequently  identified  that  may  be 
properly  allocated  to  such  class,  which 
allocation  shall  have  been  approved  by 
the  Commission  pursuant  to  an 
amended  order  (the  "Multiple  Gass 
System"). 

2.  Under  the  Multiple  Class  System, 
shares  of  di^rent  clasttes  would  be  sold 
under  different  sales  arrangements 
including,  for  example,  sales  at  net  asset 
value,  subject  to  a  firont-end  sales 
charge,  or  subject  to  a  CDSC  The 
Multiple  Class  System  would  be 
implemented  by  designating  existing 
shares  of  each  Non-Money  Market  Fund 
as  Class  A  shares. 

3.  Under  the  Multiple  Qass  System, 
difierent  classes  of  shares  could  be 
subject  to  different  rule  12b-l  plans. 
Plan  Payments  under  a  rule  12b-l  Plan 
would  comply  with  applicable 
provisions  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers.  Inc.  (the  "NASD"). 

4.  Under  the  Multiple  Class  System, 
certain  expenses  could  be  attributable  to 
a  Fund,  but  not  to  a  particular  series 
thereof  ("Fund  Expenses").  All  such 
Fund  Expenses  would  be  borne  by  the 
shareholders  of  the  Fund  on  the  basis  of 
the  aggregate  net  assets  of  the  Fund 
without  regard  to  class,  except  in  the 
case  of  a  Fund  that  has  series,  in  which 
case  they  would  be  first  allocated  among 
series,  based  on  the  aggregate  net  assets 
of  such  series  (or  on  such  other  basis  as 
may  be  approved  by  the  Board  of 
Trustees,  including,  but  not  limited  to. 
an  equal  division  among  the  series 
without  regard  to  their  net  assets),  and 
then  borne  on  the  approved  basis  by 
each  series  and  without  regard  to  class. 
Expenses  that  are  attributable  to  a 
particular  series  of  a  Fund  that  has 
multiple  series,  but  not  to  a  particular 
class  thereof  ("Series  Expenses"),  would 
be  borne  by  the  classes  on  the  basis  of 
th»  relative  aggregate  net  assets  of  sudi 
classes. 

5.  Under  the  Multiple  Qass  System,  a 
Fund's  Board  of  Trustees  could 
determine  that  any  of  certain  expenses 
attributable  to  the  shares  of  a  p>articular 
class  of  shares  ("Qass  Expenses") 
would  be  borne  by  the  class  to  which 


they  were  attributable.  In  addition  to 
Flan  Payments,  Class  Expenses  could 
include:  (a)  Transfer  agent  fees;  (b) 
printing  and  postage  expenses  relnted  to 
p>reparing  and  distributing  materials 
such  as  shareholder  reports,  newsletters, 
prospectuses,  and  proxy  statements  to 
current  shareholders  of  a  class;  (c) 
Commission,  Blue  Sky,  and  foreign 
registration  Gaes  incurred  by  a  class  of 
shares;  (d)  the  expenses  of 
administrative  personnel  and  services 
required  to  support  the  shareholders  of 
a  class;  (e)  litigation  or  other  legal 
expenses  relating  to  a  class  of  shares;  (0 
Trustees'  fees  or  expenses  incumad  as  a 
result  of  issues  relating  to  a  class  of 
shares;  and  (g)  accounting  expenses 
relating  to  one  class  of  shares.  Any 
additional  Class  Expenses  not 
specifically  identified  above  which  are 
subsequently  identified  and  determined 
to  be  properly  applied  to  one  class  of 
shares  shall  not  he  so  applied  until 
approved  by  the  Commission. 

6.  The  Adviser  and/or  its  afGliates 
may  choose  to  reimburse  or  agree  not  to 
impose  Class  Expenses  on  certain 
classes  on  a  voluntary,  temporary  basis. 
The  amount  of  Class  Expenses  k> 
reimbursed  or  not  imposed  by  tje 
Adviser  and/ or  its  afBliates  may  vary 
from  class  to  class.  Class  Expenses  are 
by  their  nature  specific  to  a  given  class 
and  obviously  expected  to  vary  from 
one  class  to  another.  Applicants  thus 
believe  that  it  is  acceptable  and 
consistent  with  shareholder 
expectations  to  reimburse  or  agree  not  to 
impose  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
Fund  or  series. 

7.  The  Adviser  and/or  its  affiliates 
also  may  reimburse  or  agree  not  to 
impose  Fund  Expenses  and/or  Series 
Expenses  (with  or  without  a 
reimbursement  of  or  agreement  not  to 
impose  Chass  Expenses),  but  only  if  the 
same  proportionate  amount  of  Fund 
Expenses  and/or  Series  Expenses  are 
reimbursed  or  not  imposed  for  each 
class.  Thus,  any  Tuna  Expenses  that  are 
reimbursed  or  not  imposed  would  be 
credited  to  each  class  of  a  portfolio 
based  on  the  relative  net  assets  of  the 
classes.  Similarly,  any  Series  Expenses 
that  are  reimbursed  or  not  imposed 
would  be  credited  to  each  class  of  that 
series  according  to  the  relative  net  assets 
of  the  classes.  Fimd  Expenses  and  Series 
Expenses  apply  equally  to  all  classes  of 
a  given  portfolio.  Accordingly,  it  may 
not  be  appropriate  to  reimburse  or  not 
impose  Fund  Expenses  or  Series 
Expenses  at  different  levels  for  different 
classes  of  the  same  Fund  or  series. 

8.  Because  of  the  varying  Plan 
Payments  and  Class  Expenses  that  may 
be  borne  by  each  class  of  shares,  the  net 


income  of  (and  dividends  payable  with 
respect  to)  each  class  may  be  diffierent 
from  the  net  income  of  (and  dividends 
payable  with  respect  to)  the  other 
classes  of  shares  of  a  Fund.  Dividends    ' 
paid  to  holders  of  each  class  cf  shares 
of  a  Fund  would  be  declarod  and  paid 
on  the  sanie  days  and  at  the  same  times 
and,  except  as  noted  with  respect  to  the 
varying  Plan  Payments  and  Class 
Expenses,  would  be  determined  in  the 
same  manner  and  would  be  paid  in  the 
same  amount.  Except  for  money  market 
funds  (which  maintain  a  constant  net 
asset  value  per  share  pursuant  to  rule 
2a-7  under  the  Act  and  declare 
dividends  on  a  daily  basis)  the  net  asset 
value  per  share  of  each  class  of  shares 
will  vary. 

9.  Shares  of  each  class  generally  may 
be  exchanged  only  for  shares  of  a  class 
with  similar  characteristics  in  another 
Fund.  Shares  of  any  class  of  a  Fund, 
including  a  class  with  a  CDSC  feature, 
may  be  exchanged  for  shares  of  certain 
money  market  funds  that  do  not  impose 
a  CDSC.  may  or  may  not  be  subject  to 
a  rule  12b-l  plan  or  may  not  participate 
in  the  Multiple  Class  System  ("Money 
Market  Exchange  Shares").  For  purposes 
of  imposing  any  applicable  CDSC  on 
Money  Market  Exchange  Shares  (and 
applying  any  applicable  conversion 
feature),  the  period  during  which  the 
shareholder  held  the  exchange  shares 
would  be  counted,  except  that  a  Fund 
may  elect  not  to  count  the  period  during 
which  the  shareholder  held  the  Money 
Market  Exchange  Shares.  All  such 
exchanges  will  be  allowed  only  between 
Funds  that  are  within  the  same  "group 
of  investment  companies"  as  that  term 
is  defined  in  Rule  lla-3  under  the  Act. 
At  the  discretion  of  the  Trustees, 
exchanges  may  also  be  permitted  among 
dissimilar  classes  of  any  Fund  should  a 
shareholder  cease  to  be  eligible  to 
purchase  shares  of  the  original  class  by 
reason  of  a  change  in  the  shareholder's 
status.  All  permitted  exchanges  will 
comply  with  the  provisions  of  Rule  11a- 
3  under  the  Act. 

10.  A  conversion  feature  will 
automatically  convert  shares  of  one 
class  ("Purchase  Class")  to  shares  of 
another  class  with  different  features 
("Target  Class")  after  the  expiration  of  a 
specified  period,  subject  to  terms  fully 
disclosed  in  the  Fund's  then-current 
prospectus.  All  conversions  will  be 
done  at  net  asset  value  without  the 
imposition  of  any  sales  load,  fee,  or 
other  charge,  so  that  the  value  of  each 
shareholder's  accoimt  immediately 
before  conversion  will  be  the  same  as 
the  value  of  the  account  immediately 
after  conversion.  After  conversion,  the 
Target  Qass  shares  will  be  subject  to  an 
asset-based  sales  charge  and/or  service 
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fee,  if  any,  that  in  the  aggregate  are 
lower  than  the  asset-based  sales  charge 
to  which  Purchase  Class  shares  were 
subject  prior  to  the  conversion. 

11.  For  purposes  of  the  conversion,  all 
Purchase  Class  shares  in  a  shareholder'* 
account  that  were  acquired  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  such 
shares  (and  which  had  not  yet 
converted)  will  be  considered  to  be  held 
in  a  separate  sub-account  ("Dividend 
Purchase  Shares").  Each  time  any 
Purchase  Class  shares  in  the 
shareholder's  account  converted,  an 
equal  portion  of  Dividend  Purchase 
Shares  then  in  the  sub-account  will  also 
convert  and  will  no  longer  be 
considered  held  in  the  sub-account.  The 
portion  will  be  determined  by  the  ratio 
that  the  shareholder's  converting 
Purchase  Class  shares  bears  to  the 
shareholder's  total  Purchase  Qass 
shares,  subject  to  the  conversion  feature, 
but  excluding  Dividend  P\irchase 
Shares. 

12.  Any  conversion  will  be  subject  to 
the  continuing  availability  of  an  opinion 
of  counsel  or  a  private  letter  ruling  from 
the  Internal  Revenue  Service  to  the 
effect  that  the  conversion  did  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  Conversion  might  be 
suspended  if  such  an  opinion  or  ruling 
were  no  longer  available. 

13.  As  part  of  its  ongoing  plan  to 
mhrket  shares  of  the  Funds  outside  of 
the  United  States,  applicants  have  used 
local  language  prosf>ectuses  to  distribute 
shares  to  investors  in  foreign  countries. 
Applicants  will  not  offer  all  classes  of 
shares  that  are  available  to  United  States 
investors  to  foreign  investors  pursuant 
to  foreign  prospectuses.  Foreign 
prospectuses  generally  will  offer  less 
then  all  classes  on  shares  available  to 
United  States  investors.  Foreign 
investors  therefore  will  be  eligible  to 
purchase  only  the  classes  of  shares 
offered  in  the  foreign  prospectus 
available  in  that  foreign  country. 
Applicants  propose  to  disclose  in  such 

a  prospectus  the  existence  of  each  class 
of  shares  of  the  Fund  and  to  identify  the 
investors  eligible  to  purchase  such 
shares.  Applicants  will  not,  however, 
disclose  in  a  foreign  prospectus  or  in 
ad,vertisements  or  sales  literature  used 
in  those  foreign  countries  the  expenses, 
performance  data,  services,  fees, 
distribution  arrangements,  sales  charges 
(iflany),  conversion  features,  and 
ex:ihange  privileges  of  any  class  not 
avulable  to  foreign  investors. 

14.  If  applicants  decide  to  offer  more 
than  one  class  of  shares  to  foreign 
investors,  applicants  will  disclose  in  the 
foreign  language  prospectus  and  in 
advertisements  or  sales  literature  used 


in  those  foreign  countries  the  expenses, 
performance  data,  services,  fees, 
distribution  arrangements,  sales  charges 
(if  any),  conversion  features,  and 
exchange  privileges  of  each  class 
available  to  foreign  investors. 

15.  If  a  Fund  otters  a  class  of  shares 
exclusively  to  foreign  investors  and 
does  not  offer  that  class  to  investors  in 
the  United  States,  the  Fund's 
prosp>ectuses  available  to  investors  in 
the  United  States  will  disclose  only  the 
existence  of  the  class  available  to 
foreign  investors. 

B.  The  CDSC  Arrangement 

1.  Under  the  proposed  CDSC 
arrangement,  shares  of  classes  of  a  Fund 
may  be  subject  to  a  CDSC  if  such  shares 
are  redeemed  or  repurchased  within  a 
prescribed  period  of  time  after  their 
purchase.  Any  CDSC  would  be  imposed 
on  the  lesser  of  (a)  the  net  asset  value 
of  the  shares  at  the  time  of  purchase, 
and  (b)  the  net  asset  value  of  the  shares 
at  the  time  of  repurchase  or  redemption. 

2.  No  CDSC  would  be  imposed  with 
respect  to:  (a)  The  portion  of  redemption 
or  repurchase  proceeds  attributable  to 
increases  in  the  value  of  the  shares  due 
to  capital  appreciation;  (b)  shares 
acquired  through  the  reinvestment  of 
income  dividends  or  capital  gain 
distributions;  or  (c)  shares  held  for  more 
than  a  certain  period  of  time  after  their 
purchase.  In  determining  whether  a 
CDSC  would  be  payable,  it  would  be 
assumed  that  shares,  or  amounts 
representing  shares,  that  are  not  subject 
to  a  CDSC  would  be  redeemed  or 
repurchased  first  and  other  shares  or 
amounts  would  be  redeemed  or 
repurchased  in  the  order  purchased. 

3.  The  amount  of  the  CDSC  and  the 
timing  of  its  imposition  may  vary.  Any 
change  in  the  terms  of  a  CDSC  will  be 
reflected  in  the  affected  Fund's 
prospectus.  In  addition,  any  such 
change  will  not  affect  shares  that  have 
already  been  issued  unless  such  change 
would  result  in  terms  more  favorable  to 
the  holders  of  such  shares,  such  as  by 
reducing  the  amount  of  the  CDSC  or 
reducing  the  period  during  which  a 
redemption  or  repurchase  would  be 
subject  to  a  CDSC.  No  CDSC  would  be 
imposed  on  any  shares  purchased  prior 
to  the  effective  date  of  the  requested 
order,  except  as  permitted  under  the 
Prior  Order. 

4.  Applicants  propose  to  waive  or 
reduce  the  CDSC  in  the  following 
circumstances:  (a)  Redemptions 
following  the  death  or  disability,  as 
defined  in  section  72(m)(7)  of  the 
Internal  Revenue  Code  (the  "Code"),  of 
a  shareholder;  (b)  redemptions  in 
connection  with  distributions  from 
Individual  Retirement  Accounts,  403(b) 


programs,  or  qualified  retirement  plans 
(i)  that  are  on  account  of  a  participant's 
disability  or  death,  (ii)  that  are  part  of 
a  series  of  substantially  equal  payments 
made  over  the  life  expectancy  of  the 
participant  or  the  joint  life  expectancy 
of  the  participant  and  his  or  her 
beneficiary,  (iii)  that  constitute  a  tax- 
free  return  of  excess  contributions 
described  in  section  401(a)(8),  401(g), 
403(b).  408(d)(4),  408(d)(5).  408(k)(6).  or 
501(c)(18)(D)  of  the  Code,  or  (ivj  that  are 
required  by  law  in  connection  with  any 
such  distribution:  (c)  redemptions  by  a 
403(b)  program  or  a  qualified  retirement 
plan  (i)  which  are  rolled  over  to  or 
reinvested  in  a  Fund  (other  than  PVV 
Real  ELstate  Fund)  account  or  (ii)  which 
are  in  the  form  of  a  loan  to  the 
participant  as  described  in  seclion  72  of 
the  Code;  (d)  redemptions  by  a  qualified 
defined  contribution  plan  which 
represent  a  participant's  directed 
transfer  pursuant  to  a  prior  agreement 
with  the  Distributor;  (e)  redemptions  of 
shares  acquired  by  any  state,  county,  or 
city,  or  any  instrumentality,  department, 
authority,  or  agency  thereof,  which  is 
prohibited  by  applicable  laws  from 
paying  a  sale  charge  or  commission  in 
connection  with  the  acquisition  of 
shares  of  any  registered  investment 
management  company;  (f)  redemptions 
pursuant  to  each  Fund's  right  to 
liquidate  or  involuntarily  redeem  shares 
in  a  shareholder's  account;  (g)  limited 
automatic  redemptions  as  set  forth  in 
the  prospectus  pursuant  to  a  Fund's 
systematic  withdrawal  plan;  and  (h) 
redemptions  in  conneclion  with  the 
redemption  of  shares  of  any  Fund  that 
is  combined  with  another  hind, 
investment  company,  or  personal 
holding  company  by  virtue  of  a  merger, 
acquisition,  or  other  similar 
reorganization  transaction. 

5.  If  the  Funds  waive  or  reduce  a 
CDSC,  such  waiver  or  reduction  wiil  be 
applied  uniformly  to  all  shares  in  the 
specified  category.  If  a  Fund  which  has 
been  waiving  or  reducing  a  CDSC 
determines  not  to  waive  or  reduce  such 
CDSC  any  longer,  the  disclosure  in  the 
Fund's  prospectus  will  be  appropriately 
revised.  Shares  purchased  prior  to  the 
termination  of  such  waiver  or  reduction 
would  be  entitled  to  the  waiver  or 
reduction  of  the  CDSC  as  providt-d  in 
the  Fund's  prospectus  at  the  time  of  the 
purchase  of  such  shares. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  an  exemption  from 
sections  13(0(1).  18(g),  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  multiple  classes  of 
shares  might  be  deemed  to  result  in  the 
issuance  of  a  senior  security,  as  defined 
by  section  18(g),  and  thus  to  be 
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prohibited  by  section  18(0(1).  and  to 
violate  the  equal  voting  provisions  of 
18(i).  In  addition,  applicants  request  an 
exemption  from  sections  2(a](32). 
2(a)(35).  and  22(d)  of  the  Act  and  rule 
22C-1  thereunder  to  the  extent 
necessary  to  permit  the  proposed  CDSC 
arrangement. 

2.  Applicants  assert  that  the  proposed 
Multiple  Class  System  does  not  raise 
any  of  the  legislative  concerns  that 
section  18  was  designed  to  redress.  The 
Multiple  Class  System  would  not 
involve  borrowings  and  would  not  affect 
the  Funds"  existing  assets  or  reserves. 
The  proposed  arrangement  would  not 
increase  the  speculative  character  of  the 
shares  of  any  Fund,  because  each  class 
of  shares  would  participate  pro  rata  in 
all  of  the  Fund's  appreciation  (if  any), 
income,  and  expenses  (with  the 
exception  of  varying  Plan  Payments  and 
Class  Expenses).  No  class  of  shares  will 
have  any  preference  or  priority  over  any 
other  class  in  the  Fund  in  the  usual 
sense  (that  is.  no  class  will  have 
distribution  or  liquidation  preference 
with  respect  to  particular  assets  and  no 
class  will  be  protected  by  any  reserve  or 
other  account). 

3.  Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
in  the  manner  described  is  equitable 
and  will  not  discriminate  against  any 
group  of  shareholders.  Investors 
purchasing  shares  offered  in  connection 
with  a  rule  12b-l  plan  and  receiving 
services  provided  under  such  plan 
would  bear  costs  associated  with  such 
services,  and  would  receive  the  added 
benefits  of  economies  of  scale  and 
portfolio  management  advantages  that 
may  result  from  combining  the  assets  of 
investors  in  a  single,  larger  portfolio. 
Conversely,  investors  purchasing  shares 
that  would  not  be  covered  by  a  plan 
would  not  be  burdened  with  such 
expenses  and.  in  addition,  would  have 
no  need  for  voting  rights  with  respect  to 
a  rule  12b-l  plan.  These  investors, 
similarly,  would  benefit  from  economies 
of  scale  and  portfolio  management 
advantages. 

4.  Applicants  assert  that  there  is  no 
rationale  for  disclosing  to  a  foreign 
investor  information  about  classes  not 
offered  in  the  foreign  country,  or  for 
disclosing  to  a  United  States  investor 
information  about  classes  not  offered  in 
the  United  States.  In  addition,  requiring 
full  cross-disclosure  in  such 
circumstances  would  cause  the  Fund  to 
bear  the  needless  expense  of  translating 
information  into  a  foreign  prospectus 
that  would  not  be  relevant  to  a 
prospective  investor  because  the 
investor  could  not  purchase  those 
shares. 


Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  or  a  series  and  be 
identical  in  all  respects  except  as  set 
forth  below.  The  Funds  may 
differentiate  among  such  classes  only  in 
the  following  respects:  Any  such  class 
(a)  may  be  subject  to  a  rule  12b-l  plan 
and  may  make  different  Plan  Payments 
pursuant  thereto  (and  bear  any  other 
costs  relating  to  obtaining  shareholder 
approval  ot  a  rule  12b-l  Plan  for  such 
class,  or  an  amendment  to  such  rule 
12b-l  plan);  (b)  may  bear  different  Class 
Expenses  limited  to:  (i)  Transfer  agency 
fees  (including  the  incremental  cost  of 
monitoring  a  CDSC  or  a  CDSC  and 
conversion  feature  applicable  to  a 
specific  class  of  shares);  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  newsletters, 
prospectuses  and  proxy  statements  to 
current  shareholders  of  a  specific  class; 
(iii)  Commission,  Blue  Sky.  and  foreign 
registration  fees  incurred  by  a  specific 
class  of  shares;  (iv)  the  expenses  of 
administrative  personnel  and  services 
required  to  support  the  shareholders  of 
a  specific  class  (including,  but  not 
limited  to,  maintaining  telephone  lines 
and  personnel  to  answer  shareholders' 
inquiries  about  their  accounts  or  about 
the  Funds);  (v)  litigation  or  other  legal 
expenses  relating  to  a  specific  class  of 
shares;  (vi)  Trustees'  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
a  specific  class  of  shares;  and  (vii) 
accounting  expenses  relating  to  a 
specific  class  of  shares;  (c)  may  bear  a 
different  name  or  designation;  (d)  may 
be  subject  to  different  CDSC 
arrangements  or  CDSC  and  conversion 
arrangements;  (e)  will  have  exclusive 
voting  rights  with  respect  to  any  rule 
12b-l  plan  adopted  exclusively  with 
respect  to  such  class  (except  as  provided 
in  condition  7  below);  (f)  may  have 
different  exchange  privileges;  and  (g) 
may  bear  any  other  incremental  expense 
subsequently  identified  that  may  be 
properly  allocated  to  such  class,  which 
allocation  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order. 

2.  The  Board  of  Trustees  of  each 
Fund,  including  a  majority  of  the  non- 
interested  Trustees,  has  approved  the 
Muhiple  Class  System.  The  minutes  of 
the  meetings  of  the  Trustees  of  the 
Funds  regarding  the  deliberations  of  the 
Trustees  concerning,  and  their  approval 
of,  the  Multiple  Class  System  reflect  in 


detail  the  reasons  for  the  Trustees' 
determination  that  the  proposed 
Multiple  Class  System  is  in  the  best 
interests  of  the  Funds  and  their 
respective  shareholders. 

3.  The  initial  determination  of  Class 
Expenses  that  will  be  applied  to  a  class 
of  shares  and  any  subsequent  changes 
thereto  will  be  reviewed  and  approved 
by  votes  of  the  Boards  of  Trustees  of 
each  Fund,  including  majorities  of  the 
non-interested  Trustees.  Any  person 
authorized  to  direct  the  application  and 
disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  Class  Expenses  shall 
provide  to  the  Fund's  Board  of  Trustees, 
and  the  Trustees  shall  review  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  On  an  ongoing  basis,  the  Trustees 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  confiict 
among  the  interests  of  the  classes  of 
shares.  The  Adviser  and  the  Distributor 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Trustees.  The  Trustees,  including  a 
majority  of  the  non-interested  Trustees, 
will  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  In  addition, 
if  a  conflict  arises,  the  Adviser  or  the 
Distributor,  each  at  its  own  cost,  will 
take  action  to  eliminate  such  conflict, 
up  to  and  including  establishing  a  new 
registered  management  investment 
company. 

5.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  any  rule  12b- 
1  plans  and  such  reports  will  comply 
with  paragraph  (b)(3)(ii)  of  rule  12b-l.  as 
it  may  be  amended  from  time  to  time. 

In  these  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 

Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  payable  by  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  non-interested  Trustees  in  the 
exercise  of  their  fiduciary  duties. 

6.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Fund  to  agree  to  conform  to  such 
standards. 
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7.  If  a  Fund  implements  an 
amendment  to  its  rule  12b- 1  plan  that 
would  increase  materially  the  amount 
that  may  be  borne  by  the  shares  of  ■ 
Target  Class  under  the  plan,  existing 
Purchase  Qass  shares  will  stop 
converting  into  the  Target  Class  unless 
the  Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  Trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Qass").  identical 
in  all  material  respects  to  the  Target 
Qass  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  the 
Target  Class.  If  deemed  advisable  by  the 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Qass  shares  for 
a  new  class  ("New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Qass  will  convert 
into  New  Target  Class.  New  Target  Class 
or  New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  efTected  in  a 
manner  that  the  Trustees  reasonably 
believe  will  not  be  subject  to  Federal 
taxation.  In  accordance  with  condition  4 
any  additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  adviser  and 
the  distributor.  Purchase  Class  shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Target  Class 
shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  i^istration  statement. 

8.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  HI,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

9.  Dividends  paid  by  a  Fimd  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time  on  the  same  day,  and  will  be 
paid  in  the  same  amount,  except  that 


Plan  Payments  and  Qass  Expenses 
borne  by  a  class  will  be  borne 
exclusively  by  that  class. 

10.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  of  the  Funds  and  the 
proper  application  of  expenses  among 
the  classes  have  been  reviewed  by  an 
expert  (the  "Expert").  The  Expert  has 
rendered  an  amended  report  to  the 
application  filed  as  Exhibit  C-1  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  applications  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  expert,  will 
monitor  the  manner  in  which  the 
calculations  and  applications  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Boards  of  Trustees  of  the  Funds  that  the 
calculations  and  applications  are  being 
made  properly.  The  reports  of  the 
Expert  shall  be  hied  as  part  of  the 
periodic  reports  filed  with  the 
Commission  pursuant  to  sections  30(a) 
and  (30}(b)(l)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  a  request  by  the 
Funds  (which  the  Funds  agree  to 
provide),  will  be  available  for  inspection 
by  the  Commission's  staff  u{>on  the 
v«Titten  request  for  such  work  papers  by 
a  senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrator  or  Associate  or  Assistant 
Administrator.  The  initial  report  of  the 
Expert  is  a  "Special  Purpose"  report  on 
the  "Design  of  a  System"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA. 
and  the  ongoing  reports  will  be  "Reports 
on  Policies  and  Procedures  Placed  in 
Operation  and  Tests  of  Operating 
Effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA.  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

11.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  classes  of  shares  and  the  proper 
application  of  expenses  among  the 
classes  of  shares  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  10  above  and  will  be 
concurred  with  by  the  Expert,  or  an 
appropriate  substitute  expert,  on  an 


ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
10  above.  Applicants  agree  to  take 
immediate  corrective  action  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
expert. 

12.  The  prospectus  of  each  Fund 
having  more  than  one  class  of  shares 
will  include  a  statement  to  the  effect 
that  any  person  entitled  to  receive 
compensation  for  selling  Fund  shares 
may  receive  different  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  Fund. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Funds  with  respect  to 
the  Multiple  Class  System  will  be  set 
forth  in  guidelines  which  vnW  be 
furnished  to  the  Trustees. 

14.  Each  Fund  will  disclose  the 
respective  exp>enses,  performance  data. 
distribution  arrangements,  services, 
fees,  sales  charges,  deferred  sales 
charges,  conversion  features,  and 
exchange  privileges  applicable  to  each 
class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus,  except  as  noted  below.  To 
the  extent  any  advertisement  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any  class 
of  shares  of  a  Fund,  it  will  disclose  the 
expenses  and/or  performance  data 
applicable  to  each  other  class  of  shares 
of  the  Fund,  except  as  noted  below. 

If  a  Fund  offers  less  than  all  classes 
of  shares  to  foreign  investors  pursuant 
to  a  foreign  prospectus,  the  Fund  will 
identify  each  class  of  shares  of  the  Fund 
and  the  investors  eligible  to  purchase 
those  classes.  Applicants  will  disclose 
in  the  appropriate  foreign  prospectus 
the  respective  expenses,  performance 
data,  distribution  arrangements, 
services,  fees,  sales  loads,  deferred  sales 
loads,  conversion  features,  and 
exchange  privileges  applicable  to  each 
class  of  shares  which  the  foreign 
investor  is  eligible  to  purchase. 
Advertisements  and  sales  literature,  as 
well  as  information  available  for 
publication  in  newspapers,  in  a  foreign 
country  where  less  than  all  classes  of 
shares  are  offered  to  foreign  investors 
pursuant  to  a  foreign  prospectus  will 
disclose  information  about  each  class  of 
shares  available  for  purchase  by  foreign 
investors  in  such  country. 

If  a  Fund  offers  a  class  of  shares 
exclusively  to  foreign  investors  and 
does  not  offer  that  class  to  investors  in 
the  United  States,  the  Fund's 
prospectuses  available  to  investors  in 
the  United  States  will  disclose  the 
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existence  of  the  class  available  to 
foreign  investors. 

The  Funds  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report  to  the  extent 
that  any  information  relating  to 
expenses  or  performance  is  provided. 
The  shareholder  reports  will  contain,  in 
the  statement  of  assets  and  liabilities 
and  statement  of  operations, 
information  related  to  the  Funds  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund. 

The  information  provided  by 
applicants  for  pubUcation  in  any  United 
States  newspaper  or  similar  listing  of 
the  Funds'  net  asset  values  and  public 
offering  prices  will  separately  present 
this  information  for  each  class  of  shares 
available  to  investors  in  the  United 
States. 

15.  Applicants  acknowledge  that  the 
grant  of  the  order  requested  by  the 
application  will  not  imply  Commission 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  a  rule 
12b-l  plan  in  reliance  on  such  order. 

16.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988).  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  93-29425  Filed  11-30-93;  8:45  am) 
BiLUNO  COOE  M10-01-M 


pnvestment  Company  Act  Rei.  No.  19901; 
811-2996] 

^   SLH  High  Yield  Fund  Inc.;  Application 
for  Oeregistration 

November  24, 1993. 

AGENCY:  Securities  and  Exchange 

Conmiission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  SLH  High  Yield  Fund  Inc. 
RELEVANT  ACT  SECTION:  Section  8(0. 
SUMMARY  Of  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  September  24, 1993. 


HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  20, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notiBcation 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  Two  World  Trade  Center, 
New  York,  New  York  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
On  January  31, 1980.  applicant  filed  a 
notification  of  registration  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933.  The  registration  statement 
became  effective  on  May  16, 1980.  and 
applicant  commenced  its  initial  public 
offering  shortly  thereafter. 

2.  On  April  22. 1992,  applicant's 
board  of  directors  approved  a  plan  of 
reorganization  whereby  applicant 
agreed  to  transfer  all  of  its  assets  and 
liabilities  to  High  Income  Portfolio  (the 
"Acquiring  Fund"),  a  portfolio  of 
Shearson  Lehman  Brothers  Income 
Portfolios,  in  exchange  for  shares  of 
beneficial  interest  of  the  Acquiring 
Fund.  In  accordance  with  rule  17a-8  of 
the  Act,  appUcant's  trustees  determined 
that  the  sale  of  apphcant's  assets  to  the 
Acquiring  Fund  was  in  the  best  interests 
of  applicant's  shareholders,  and  that  the 
interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result.^ 


3.  Proxy  materials  were  distributed  to 
applicant's  shareholders  of  record  on  or 
about  July  31. 1992.  Preliminary  and 
definitive  proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC. 
The  reorgfmization  was  approved,  in 
accordance  with  Maryland  law,  by 
applicant's  shareholders  at  a  meeting 
held  on  October  13. 1992. 

4.  On  November  20. 1992,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  Fimd.  In 
exchange,  applicant  received  shares  of 
the  Acquiring  Fund  having  an  aggregate 
net  asset  value  equal  the  net  assets 
transferred  to  the  Acquiring  Fund.  The 
exchanges  were  made  at  net  asset  value 
determined  as  of  the  close  of  business 
on  November  20, 1992.  The  shares 
received  in  exchange  for  applicant's 
assets  were  distri'ouied  to  applicant's 
shareholders  pro  rata  in  accordance 
with  their  respective  interests  in 
applicant. 

5.  The  expenses  in  connection  with 
the  reorganization  consisted  of  legal, 
accounting,  printing,  transfer  agency, 
proxy  solicitor  and  other  expenses 
totalling  approximately  $111,100.  These 
expenses  were  borne  by  applicant  and 
the  Acquiring  Fund  in  the  amount  of 
$53,322  and  $57,778.  respectively. 

6.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(FR  Doc  93-29353  Filed  11-30-93;  8:45  ami 
BILUNO  COOE  t010-01-M 


pnvestment  Company  Act  ReL  No.  19905; 
813-114] 

Stone  Street  Fund  1984,  et  al.; 
Application 

November  24, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC'J. 


>  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser. 


Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  section  17(a)  of 
the  Act,  rule  17a-8  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  each  other 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 
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I  kjCnON:  Notice  of  application  for 
I  ixemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPUCANTS:  Stone  Street  Fund  1984. 
Stone  Street  Fund  1985.  Stone  Street 
Fund  1986.  Stone  Street  Fund  1987. 
Stone  Street  Fund  1988.  Stone  Street 
Fund  1989.  Stone  Street  Fund  1990. 
UP..  Stone  Street  Real  Estate  Fund  1990. 
LP..  Stone  Street  Fund  1991.  L.P..  Stone 
Street  Real  Estate  Fund  1991,  L.P..  Stone 
Street  Fund  1992,  L.P..  Stone  Street  Real 
Estate  Fund  1992.  LP..  Stone  Street 
Fund  1993.  LP.,  and  Stone  Street  Real 
Estate  Fund  1993.  LP.,  on  behalf  of 
themselves  and  other  similar 
partnerships  which  may  be  offered  to 
the  same  class  of  limited  partner 
investors  (the  "Partnerships");  and 
Stone  Street  Corp.,  Stone  Street 
Investors  Corp.  Stone  Street  Advisors 
Corp..  Stone  Street  Capital  Corp..  Stone 
Street  Managers  Corp.,  Stone  Street 
Venture  Corp.,  Stone  Street  Enterprise 
Corp.,  Stone  Street  Realty  Corp..  Stone 
Street  Principal  Corp.,  Stone  Street 
Principal  Realty  Corp.  Stone  Street 
Performance  Corp.,  Stone  Street 
Performance  Realty  Corp..  Stone  Street 
Resource  Corp.,  and  Stone  Street 
Resource  Realty  Corp.  (the  "General 
Partners"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  sections  6(b)  and 
6(e)  from  all  of  the  provisions  of  the  Act 
except  sections  9. 17  (except  for  certain 
provisions  of  sections  17  (a),  (d),  (f),  and 
(g)  as  described  herein).  30  (except  for 
certain  provisions  of  sections  30  (a),  (b), 
and  (d)  as  described  herein),  and  36-53, 
and  the  rules  and  regulations 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  pursuant  to 
sections  6(b)  and  6(e)  from  all  of  the 
provisions  of  the  Act  except  sections  9, 
17  (except  for  certain  provisions  of 
sections  17(a),  (d),  (f).  and  (g)  as 
described  herein).  30  (except  for  certain 
provisions  of  sections  30  (a),  (b),  and  (d) 
as  described  herein),  and  36-53,  and  the 
rules  and  regulations  thereunder.  The 
requested  order  would  supersede  a  prior 
order  (the  "Prior  Order")  that  exempted 
the  Partnerships  from  most  of  the 
provisions  of  the  Act  and  the 
regulations  thereunder. 
FILINC  DATE:  The  application  was  Tiled 
on  August  6, 1992  and  amended  on 
February  2. 1993.  September  27. 1993. 
and  November  23. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  pjersons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  request  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  20. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicants,  85  Broad  Street,  New  York, 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Partnership  is  a  limited 
partnership  formed  under  the  laws  of 
the  state  of  Delaware.  Stone  Street 
Corp..  Stone  Street  Investors  Corp., 
Stone  Street  Advisors  Corp.,  Stone 
Street  Capital  Corp.,  Stone  Street 
Venture  Corp.,  and  Stone  Street 
Management  Corp.  are  corporations 
organized  under  the  laws  of  the  state  of 
New  York  and  are  each  the  general 
partner  of  Stone  Street  Fund  1984, 
Stone  Street  Fund  1985.  Stone  Street 
Fund  1986.  Stone  Street  Fund  1987, 
Stone  Street  Fund  1988  and  Stone  Street 
Fund  1989,  respectively.  Stone  Street 
Enterprise  Corp..  Stone  Street  Principal 
Corp.  Stone  Street  Performance  Corp., 
Stone  Street  Resource  Corp.,  Stone 
Street  Realty  Corp.,  Stone  Street  Stone 
Street  Principal  Realty  Corp.,  Stone 
Street  Performance  Realty  Corp.,  and 
Stone  Street  Resource  Realty  Corp.  are 
corporations  organized  under  the  laws 
of  the  state  of  Delaware  and  are  each  the 
general  partner  of  Stone  Street  Fund 
1990,  LP.,  Stone  Street  Fund  1991,  L.P.. 
Stone  Street  Fund  1992,  L.P.,  Stone 
Street  Fund  1993.  L.P..  Stone  Street  Real 
Estate  Fund  1990,  LP..  Stone  Street  Real 
Estate  Fund  1991.  LP..  Stone  Street  Real 
Estate  Fund  1992,  LP,  and  Stone  Street 
Real  Estate  Fund  1993,  LP., 
respectively. 

2.  The  Prior  Order  exempted  the 
Partnerships  from  most  provisions  of 
the  Act  and  the  regulations  thereunder 
and  granted  confidential  treatment  for 


certain  filings.^  On  the  basis  of 
applicants'  experience  in  administering 
the  Partnerships,  changes  since  the  Prior 
Order  in  the  securities  markets,  tax  laws 
and  regulations,  securities  laws  and 
regulations,  and  the  expectations  of 
Partnership  investors,  applicants  believe 
that  additional  relief  is  necessary  to 
provide  greater  flexibility  in  the 
management  of  the  Parinerships.  If 
granted,  the  exemptive  relief  sought  by 
this  application  will  supersede  the 
terms  of  the  Prior  Order,  as  amended. 

3.  The  Goldman  Sachs  Group,  a 
Delaware  limited  partnership,  is  a 
general  partner  of  Goldman.  Sachs  &  Co. 
Goldman.  Sachs  &  Co..  a  New  York 
limited  partnership,  is  a  registered 
broker-dealer.  The  Goldman  Sachs 
Group  through  its  subsidiaries  and 
controlled  entities  (collectively 
"Goldman  Sachs")  is  engaged  in  various 
facets  of  the  investment  banking, 
securities,  and  commodities  businesses 
The  Partnerships  are  a  series  of 
investment  limited  partnerships  that 
Goldman.  Sachs  &  Co.  initially 
established  in  1983  to  enable  certain  key 
employees  of  Goldman  Sachs  to  pool 
their  investment  resources  and  to 
receive  the  benefit  of  certain  investment 
opportunities  which  come  to  the 
attention  of  Goldman  Sachs.  The 
principal  purpose  of  the  Partnerships  is 
to  reward  and  retain  key  personnel  and 
to  satisfy  their  desire  to  have  an 
opportunity  to  invest  with  the  partners 
of  The  Goldman  Sachs  Group.  A 
secondary  purpose  of  the  Partnerships  is 
to  provide  former  general  partners  of 
The  Goldman  Sachs  Group  and/or 
Goldman,  Sachs  &  Co.  with  an 
additional  investment  opportunity. 

4.  Limited  partnership  interests  in  the 
Partnerships  will  be  offered  only  to 
eligible  employees  of  Goldman  Sachs 
("Eligible  Employees"),  certain  limited 
partners  of  The  Goldman  Sachs  Group 
and  their  immediate  family  members 
("GS  Limited  Partners"),  and  to  certain 
paid  consultants  of  Goldman,  Sachs  & 
Co.'s  affiliates  ("Consultants").  To  be 
eligible,  an  investor  must  be  an 
"accredited  investor"  under  rule 
501(a)(6)  of  regulation  D  of  the 
Securities  Act  of  1933. 

5.  Of  the  approximately  7,000 
employees  of  Goldman  Sachs  only  a 
small  proportion  qualify  to  invest  in  the 
Partnerships.  Eligible  Employees  are 


'  Stone  Street  Fund  1984,  el  ol..  Investment 
Company  Act  Release  Nos.  13850  (March  24.  1984) 
(notice)  and  13921  (May  2. 1984)  (order).  The  Prior 
Order  was  amended  on  two  occasions:  Stone  Street 
Fund  1984,  ef  ol..  Investment  Company  Aa  Release 
Nos.  14289  (Dec.  21. 1984)  (notice)  and  14330  ()an. 
17, 1965)  (order):  and  Stone  Street  Fund  1984.  et 
ol..  Investment  Company  Ad  Release  Nos.  15779 
(June  B,  1987)  and  15862  (July  2, 1987)  (order). 
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experienced  professionals  in  the 
investment  banking,  securities  or 
commodities  business,  or  in 
administrative,  flnanciai.  accounting, 
legal,  or  operational  activities  related 
thereto. 

6.  Each  GS  Limited  Partner  that  is 
permitted  to  invest  in  the  Partnerships 
will  be  a  former  general  partner  of  The 
Goldman  Sachs  Group  and/or  Goldman 
Sachrft  Go.  and  will  be  known  to 
Goldman,  Sachs  &  Co.  to  be  actively 
managing  his  or  her  own  business 
affairs  and  not  disabled  by  age  or  illness 
from  doing  so.  As  former  general 
partners  of  The  Goldman  Sachs  Group 
and/or  Goldman,  Sachs  &  Co.,  these 
individuals  will  be  equipped  by 
education  and  experience  to  understand 
and  evaluate  the  structure,  management, 
and  plan  of  the  Partnerships  as 
compared  to  other  investment 
opportunities.  At  the  discretion  of 
Goldman,  Sachs  &  Co.  and  at  the  request 
of  a  GS  Limited  Partner,  immediate 
family  members  of  such  GS  Limited 
Partner  may  participate  in  the 
Partnerships  provided  that  any  such 
family  member  meets  the  standard  for 
"accredited  investor"  under  rule 
501(a)(6)  of  regulation  O  under  the 
Securities  Act  of  1933.  The  aggregate 
capital  contributions  of  the  GS  Limited 
Partners  investing  in  a  Partnership  shall 
not  exceed  49%  of  the  aggregate  capital 
contribution  to  such  Partnership  and  no 
single  GS  Limited  Partner  may  invest 
more  than  3%  of  the  aggregate  capital 
contributions  to  the  Partnership. 

7.  The  Goldman  Sachs  Group  may 
also  offer,  at  its  sole  discretion. 
Partnership  interests  to  the  Consultants. 
To  be  eligible,  each  Consultant  must 
meet  the  accredited  investor  standard 
and  must  be  under  contract  with 
Goldman,  Sachs  &  Co.  or  its  afriliatev 
Under  such  contracts  the  Consultants 
are  on  regular  retainer,  with  such 
retainer  being  paid  out  on  either  a 
weekly,  monthly,  or  quarterly  basis 
regardless  of  whether  actual  services 
were  rendered  during  that  period,  and 
either  receive  contributions  to  office 
expenses  or  are  provided  office  space 
within  Goldman  Sach's  offices.  In 
addition  to  receiving  a  retainer  and 
office  expenses,  Consultants  are 
compensated  for  the  services  they 
render  through  a  performance  bonus 
paid  out  annually.  This  compensation 
structure  is  very  similar  to  that  of  the 
vice  presidents  of  Goldman  Sachs, 
where  each  vice  president  is  paid  a 
regular  salary  throughout  the  year  with 
a  substantial  portion  of  their 
compensation  coming  in  the  form  of  a 
performance  bonus  paid  out  annually. 
The  Consultants  are  very  limited  in 
number  (currently  less  than  25)  and  will 


have  levels  of  expertise  and 
sophistication  at  least  comparable  to, 
and  in  most  cases  exceeding  that  of. 
Eligible  Employees  and  will  have 
similar  access  to  the  directors  and 
officers  of  the  General  Partners. 

8.  The  Partnerships  will  operate  on  a 
calendar  year  basis,  with  a  single 
subscription  period  during  which 
Partnership  interests  may  be  purchased 
in  two  or  more  installments.  Each 
General  Partner  will  make  a  capital 
contribution  so  that  it  has  a  one  percent 
interest  in  the  capital  of  the  Partnership. 
Interests  will  be  ofTered  and  sold  under 
a  section  4(2)  private  placement 
exemption  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  pursuant  to  regulation  D.  No  fees 
will  be  charged  with  respect  to  sales  of 
Partnership  interests. 

9.  Partnership  interests  will  be 
purrhased  for  cash  by  investors,  and 
neither  Goldman  Sachs  nor  the 
Partnerships  will  extend  credit  to 
investors  who  purchase  Partnership 
interests  to  enable  such  investors  to 
meet  capital  calls  or  other  capital 
commitments.  Additional  capital 
contributions,  in  proportion  to  a  limited 
partner's  initial  investment,  may  be 
required  in  the  event  the  Partnership 
makes  investments  requiring  additional 
capital  contributions  and/or  additional 
investments  in  existing  portfolio 
companies.  No  limited  partner  will  be 
required  to  make  an  additional  capital 
contribution  in  an  amount  greater  than 
50%  of  such  limited  partner's  original 
capital  commitment.  Interests  in  the 
Partnerships  are  non-transferable  except 
to  other  eligible  investors  and  with  the 
express  consent  of  the  General  Partner. 
Partnership  interests  are  not  generally 
redeemable,  except  that  the  estate  of  a 
limited  partner  may  tender  his  or  her 
interest  for  purchase  by  the  applicable 
General  Partner  of  the  Partnership. 

10.  The  management  of  the 
Partnerships  will  be  vested  exclusively 
in  the  General  Partners,  each  of  which 
is  a  wholly-owned  subsidiary  of  The 
Goldman  Sachs  Group.  The  directors 
and  officers  of  the  General  Partners  shall 
be  general  or  limited  partners  of  The 
Goldman  Sachs  Group  and/or  Goldman. 
Sachs  &  Co.  and  may  also  include 
employees  of  Goldman,  Sachs  &  Co.  or 
its  afHliates.  The  General  Partners  will 
research  and  evaluate  potential 
investment  opportunities  through  the 
resources  of  Goldman  Sachs  and  with 
the  assistance  of  selected  employees  of 
Goldman  Sachs,  monitor  existing 
investments,  and  make  all  buy  and  sell 
decisions.  No  compensation  will  be 
paid  to  the  General  Partners  for  their 
services  and  the  General  Partners  will 
absorb  their  out-of-pocket  expenses 


without  reimbursement  from  the 
Partnerships.  No  compensation  will  be 
paid  to  the  directors  or  officers  of  the 
General  Partners  by  the  Partnerships  for 
their  services  to  the  General  Partners 
incurred  conducting  the  business  of  the 
Partnerships. 

11.  The  General  Partners  will  secure 
from  The  Goldman  Sachs  Group, 
affiliates  of  The  Goldman  Sachs  Group 
and/or  an  entity  foimed  by  or  affiliated 
with  the  individual  general  partners  of 
The  Goldman  Sachs  Group  an 
investment  in  each  Partnership  in  an 
amount  equal  to  at  least  10%  of  the 
initial  capital  contributions  of  the 
Eligible  Employees  and  Consultants. 
This  investment  may  take  the  form  of  a 
capital  contribution  through  each 
General  Partner  and/or  the  purchase  of 
an  interest  in  the  Partnership.  The  net 
worth  of  each  General  Partner  will  be 
adequate  to  meet  all  net  worth 
requirements  set  by  the  Internal 
Revenue  Service  for  the  issuance  of  an 
advance  ruling  that  the  Partnerships 
constitute  partnerships  for  federal 
income  tax  purposes. 

12.  The  General  Partners  will  send  the 
limited  partners  annual  reports 
regarding  the  operations  and  assets  of 
the  Partnerships,  including  audited 
financial  statements.  A  Partnership  will 
be  dissolved  upon  the  resignation, 
withdrawal,  dissolution,  or  bankruptcy 
of  the  applicable  General  Partner:  the 
Partnership  becoming  insolvent:  the  sale 
of  all  or  substantially  all  of  a 
Partnership's  assets:  or  the  affirmative 
vote  of  a  majority  in  interest  of  the 
limited  partners.  The  General  Partners 
may  not  be  removed  by  the  limited 
partners  of  the  Partnerships  or  by  any 
other  person  or  entity  during  the  terms 
of  the  Partnerships. 

13.  Although  each  General  Partner 
will  have  discretion  as  to  distribution  of 
cash  flow  and  proceeds  from 
investments,  its  general  policy  will  be  to 
distribute  proceeds  from  the  sale  or 
other  disposition  of  long  term 
investments  as  soon  as  practicable  after 
receipt  and  not  to  reinvest  the  proceeds 
from  the  disposition  of  a  Partnership's 
initial  investments.  The  profits  and 
losses  of  each  Partnership  for  any  given 
period  of  time  will  be  allocated  and 
distributed  simultaneously  among  each 
General  Partner  and  the  limited  partners 
on  a  pro  rata  basis  based  upon  the 
proportion  of  the  total  amount 
contributed  to  the  Partnership  by  the 
General  Partner  and  the  limited 
partners. 

Applicants'  Legal  Analysis 

1.  Section  6(b)  provides  that  the  SEC 
shall  exempt  employees'  securities 
companies  from  the  provisions  of  the 
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Act  to  the  extent  that  such  exemption  is 
consistent  with  the  protection  of 
investors.  Section  2(a)(l3)  defines  an 
employees'  security  company,  among 
other  things,  as  any  investment 
company  all  of  the  outstanding 
securities  of  which  are  beneficially 
owned  by  the  employees  or  persons  on 
retainer  of  a  single  employer  or 
affiliated  employers  or  by  former 
employees  of  such  employers. 

2.  Section  6(b)  authorizes  the  SEC  to 
exempt  employees'  securities 
companies  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  consistent  with  the  protection  of 
investors.  Applicants  submit  that  the 
exemptions  requested  are  consistent 
with  the  protection  of  investors  in  view 
of  the  substantial  community  of  interest 
among  all  of  the  parties  and  the  fact  that 
each  Partnership  is  an  "employees 
securities'  company"  as  defined  in 
section  2(a)(13)  of  the  Act.  The 
Partnerships  are  organized  and  managed 
by  persons  who  will  be  investing  in  the 
Partnerships,  and  will  not  be  promoted 
by  persons  seeking  to  profit  from  fees  or 
investment  advice  or  from  the 
distribution  of  securities. 

3.  On  behalf  of  the  Partnerships, 
applicants  request  relief  from  all  of  the 
provisions  of  the  Act,  and  the 
regulations  thereunder,  except  sections 
9, 17  (except  for  certain  provisions  of 
sections  17(a),  (d),  (0.  and  (g)  as 
described  herein),  30  (except  for  certain 
provisions  of  sections  30(a),  (b),  and  (d) 
as  described  herein),  and  36-53,  and  the 
rules  thereunder. 

4.  Section  17(a)  provides,  in  relevant 
part,  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal, 
knowingly  to  sell  any  security  or  other 
property  to  such  registered  investment 
company  or  to  purchase  from  such 
registered  investment  company  any 
security  or  other  property.  An 
exemption  is  requested  from  section 
17(a)  to  permit  the  Partnerships  to:  (a) 
Purchase  from  Goldman  Sachs,  (i) 
securities  of  investment  vehicles, 
generally  partnerships,  formed  from 
time  to  time  by  the  partners  of  The 
Goldman  Sachs  Group  to  make  a 
specified  investment  or  type  of 
investment  ("GS  Partners'  Investment 
Vehicles")  and  securities  of  investment 
vehicles,  generally  partnerships,  formed 
from  time  to  time  by  Goldman  Sachs  to 
make  a  specified  investment  or  type  of 
investment,  in  which  Goldman  Sachs  is 
the  managing  partner  and  in  which 
outside  investors  may  participate  as 
limited  partners  ("GS  Sponsored 
Investments"),  and  (ii)  interests  in 
properties  sponsored  by  offered  by,  or 


previously  acquired  for  the  account  of, 
Goldman  Sachs,  GS  Partners' 
Investment  Vehicles,  or  GS  Sponsored 
Investments;  (b)  sell  to  Goldman  Sachs. 
GS  Partners'  Investment  Vehicles,  or  GS 
Sponsored  Investments  securities 
interests  in  properties  previously 
acquired  by  the  Partnerships;  (c)  invest 
in  companies,  partnerships,  or  other 
investment  vehicles  offered,  sponsored, 
or  managed  by  Goldman  Sachs,  GS 
Partners'  Investment  Vehicles,  or  GS 
Sponsored  Investments,  or  to  purchase 
securities  from  GS  Partners'  Investment 
Vehicles  or  GS  Sponsored  Investments; 
(d)  invest  in  securities  of,  or  lend  money 
to,  entities  with  which  Goldman  Sachs 
or  its  affiliates  have  performed 
investment  banking  or  other  services 
and  from  which  they  may  have  received 
fees;  (e)  purchase  interests  in  a  company 
or  other  investment  vehicle  (generally,  a 
partnership,  trust,  or  joint  venture)  in 
which  Goldman  Sachs,  GS  Partners' 
Investment  Vehicles,  or  GS  Sponsored 
Investments  already  own  5%  or  more  of 
the  voting  securities  of  the  company  or 
vehicle  or  which  company  or  vehicle  is 
otherwise  affiliated  with  a  Partnership 
or  Goldman  Sachs;  (f)  purchase 
securities,  instruments  and,  when 
permissible  by  law,  commodities,  of  the 
tyjje  consistent  with  the  investment 
objectives  of  the  Partnerships, 
underwritten  on  a  principal  basis 
(including  as  member  of  a  selling  group) 
or  issued  by  Goldman  Sachs  on  terms  at 
least  as  favorable  to  the  Partnership  as 
those  ofi^ered  to  investors  other  than 
affiliated  persons  of  The  Goldman  Sachs 
Group;  (g)  participate  as  a  counterparty 
with  or  as  a  counterparty  to  Goldman 
Sachs,  a  GS  Partners'  Investment 
Vehicle,  or  a  GS  Sponsored  Investment 
in  connection  with  derivative 
investments,  including  but  not  limited 
to  swaps  and  forwards  of  all  types;  and 
(h)  participate  as  a  selling  security 
holder  in  an  offering  that  is  « 

underwritten  on  a  principal  basis  by 
Goldman  Sachs  (including  as  a  member 
of  a  selling  grpup).  These  transactions 
will  be  effected  only  upon  a 
determination  by  the  board  of  directors 
of  a  General  Partner  that  the  terms  of  the 
transaction  are  reasonable  and  fair  to  the 
limited  partners  of  the  Partnership  and 
do  not  involve  overreaching  of  the 
partnership  or  its  limited  partners  on 
the  part  of  any  person  concerned. 

5.  Section  17(d)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  effect  any  transaction  in 
which  the  company  is  a  joint  or  joint 
and  several  participant  with  the 
affiliated  person  in  contravention  of 
such  rules  and  regulations  as  the  SEC 


may  prescribe  for  the  purpose  of 
limiting  or  preventing  participation  by 
such  companies.  Rule  17d-l  was 
promulgated  pursuant  to  section  17(d) 
and  prohibits  most  joint  transactions 
unless  approved  by  order  of  the  SEC.  An 
exemption  is  requested  pursuant  to 
section  17(d)  and  rule  17d-l  to  permit 
the  Partnerships  to  participate  in  joint 
transactions,  including  the  following:  (a) 
a  guarantee  directly  or  indirectly  by 
Goldman  Sachs  or  a  Goldman  Sachs 
affiliate  of  a  loan  to  a  Partnership  on  a 
recourse  basis;  (b)  an  investment  by  one 
or  more  Partnerships  in  a  non-GS 
partners'  investment  vehicle  or  a  non- 
GS  sponsored  investment  (i)  in  which 
Goldman  Sachs,  a  Goldman  Sachs 
affiliate,  a  GS  Partners'  Investment 
Vehicle,  a  GS  Sponsored  Investment,  or 
an  employee,  officer,  or  director  of  the 
General  Partner  is  a  participant  or  plans 
lo  become  a  participant  and/or  (ii)  with 
respect  to  which  Goldman  Sachs  or  a 
Goldman  Sachs  affiliate  is  entitled  to 
receive  placement  fees,  investment 
banking  fees,  brokerage  commissions  or 
other  economic  benefits  or  interests;  and 
(c)  an  investment  by  one  or  more 
Partnerships  in  a  GS  Partners' 
Investment  Vehicle  or  a  GS  Sponsored 
Investment  including  investments  in 
which  an  affiliate  of  Goldman  Sachs  is 
a  participant  or  plans  to  become  a 
participant,  including  situations  in 
which  an  affiliate  of  Goldman  Sachs  has 
a  partnership  or  other  interest  in,  or 
compensation  arrangement  with,  the  GS 
Partners'  Investment  Vehicle.  Any 
investments  by  a  Partnership  made 
concurrently  with  a  Co-Investor  (as 
defined  below)  will  be  made  by  the 
Partnership  at  the  same  price  (but  not 
necessarily  in  the  same  amount)  as  the 
investment  by  the  Co-Investor. 

6.  Section  17(f)  permits  a  registered 
investment  company  to  maintain  self- 
custody  of  its  securities  and  similar 
investments  subject  to  such  rules  and 
regulations  as  the  SEC  prescribes  for  the 
protection  of  investors.  Rule  17f-2  was 
promulgated  pursuant  to  section  17(0 
and  sets  forth  detailed  provisions 
governing  self-custody  of  investments 
by  a  registered  investment  company.  An 
exemption  is  requested  from  section 
17(f)  and  rule  17f-l  to  the  extent 
necessary  to  permit  Goldman,  Sachs  & 
Co.  to  act  as  custodian  for  the 
partnerships  without  a  written  contract. 
Any  securities  held  by  Goldman,  Sachs 
&  Co.  will  have  the  protection  of  a 
fidelity  bond.  An  exemption  is  also 
requested  to  the  extent  necessary  to 
establish  a  single  brokerage  account  in 
which  the  Partnerships  will  participate. 
Under  the  joint  trading  account,  ea(  h 
participant  in  the  trading  account  will 
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be  entitled  to  its  proportionate  interest 
in  the  account  baised  upon  its 
contributioo  to  the  traaing  account. 
Only  one  conBnmation  will  be  given  for 
each  trade  done  by  the  account,  but 
securities  and  cash  in  the  account  will 
at  all  times  be  owned  separately  by  each 
participant  based  on  its  proportionate 
contribution  to  the  account  The  terms 
and  conditions  of  participation  in  the 
account  will  be  established  pursuant  to 
a  written  agreement  among  the 
participants  and  Goldman,  Sachs  &  Co. 

7.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
securities  or  funds  of  the  company.  An 
exemption  is  requested  to  the  extent 
necessary  to  permit  the  Partnerships  to 
comply  with  rule  17g-l  without  the 
necessity  of  having  a  majority  of  the 
board  oi  directors  of  the  General  partner 
who  are  not  "interested  persons"  take 
such  action  and  make  such  approvals  as 
set  forth  in  rule  17g-l.  Since  all 
directors  of  the  General  Partners  will  be 
aniliated  persons,  without  the  requested 
relief  the  Partnerships  could  not  comply 
with  rule  17g-l.  Except  for  the 
requirements  of  approval  by  non- 
interested  directors,  the  partnerships 
will  comply  with  rule  17g-l. 

8.  Section  30  of  the  Act  generally 
requires  a  registered  investment 
company  to  file  quarterly  and  annual 
reports  with  the  SEC  and  make  semi- 
annual reports  to  its  stockholders.  An 
exemption  is  requested  from  sections 
30(a)  and  30(b)  to  the  extent  necessary 
to  exempt  the  Partnerships  from  fihng 
annual  and  quarterly  reports  with  the 
SEC.  The  pertinent  information  that 
would  be  contained  in  such  filings 
must,  pursuant  to  the  terms  of  the 
partnership  agreements,  be  sent  to  the 
limited  partners  of  the  Partnerships. 
Exemptive  relief  from  section  30(d)  is 
also  necessary  to  permit  the 
Partnerships  to  report  annually,  rather 
than  semi-annually,  to  the  limited 
partners. 

9.  Applicants  believe  that  the  General 
partners  are  not  "investment  advisers" 
within  the  meaning  of  that  term  in 
section  202(a)(ll)  of  the  Investment 
Advisers  Act  of  1940  because  they  will 
not  be  compensated  (including  no 
reimbursement  of  expenses)  for 
furnishing  investment  advice.  In 
relevant  part,  section  202(a)(ll)  defines 
"investment  adviser"  to  include  any 
person  who  engages  in  the  business  of 
advising  others  regarding  securities  for 
compensation. 

Applicants'  Conditions 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 


section  17(d)  and  rule  17d-l  (the 
"Section  17  Transactions")  will  be 
effected  only  if  the  General  Partner 
determines  that: 

(a)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  to 
the  limited  partners  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
limited  partners  on  the  part  of  any 
person  concerned;  and 

(b)  The  transaction  is  consistent  with 
the  interests  of  the  limited  partnerships' 
organizational  documents  and  the 
Partnership's  reports  to  its  limited 
partners. 

In  addition,  the  General  Partners  will 
record  and  preserve  a  description  of 
such  affiliated  transactions,  their 
findings,  the  information  or  materials 
upon  which  their  findings  are  based  and 
the  basis  therefor.  All  such  records  will 
be  maintained  for  the  life  of  the 
Partnerships  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.  All  such  records  will  be 
maintained  in  an  easily  accessible  place 
for  at  least  the  first  two  years. 

2.  In  any  case  where  purchases  or 
sales  are  made  from  or  to  an  entity 
affiliated  with  a  Partnership  by  reason 
of  a  5%  or  more  investment  in  such 
entity  by  a  director,  officer  or  employee 
of  the  General  Partner,  such  individual 
will  not  participate  in  the  General 
Partner's  determination  of  whether  or 
not  to  effect  such  purchase  or  sale. 

3.  The  General  Partners  will  adopt, 
and  periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  Section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the 
Partnerships,  or  any  affiliated  person  of 
such  a  person,  promoter,  or  principal 
uffderwriter. 

4.  The  General  Partners  will  not 
invest  the  fimds  of  any  Partnership  in 
any  investment  in  which  a  "Co- 
Investor"  has  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  where  the  investment  involves  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Partnership  and  the 
Co-Investor  are  participants,  unless  any 
such  Co-Investor,  prior  to  disposing  of 
all  or  part  of  its  investment,  (a)  gives  the 
General  Partner  sufficient,  but  not  less 
than  one  day's,  notice  of  its  intent  to 
dispose  of  its  investment,  aiul  (b) 
refrains  from  disposing  of  its  investment 
unless  the  Partnership  has  the 
opportunity  to  dispose  of  the 
Partnership's  investment  prior  to  or 


concurrently  with,  on  the  same  terms  as. 
and  pro  rata  with  the  Co-Investor.  The 
term  "Co-Investor"  means  any  person 
who  is:  (a)  An  "affiUated  person"  (as 
such  term  is  defined  in  the  Act)  of  the 
Partnership:  (b)  Goldman  Sachs;  (c)  an 
employee,  officer,  or  director  of 
Goldman  Sachs;  (d)  a  GS  Partners' 
Investment  Vehicle;  (e)  GS  Sponsored 
Investments;  (f)  any  entity  with  respect 
to  which  Goldman  Sachs  provides 
management,  investment  management 
or  similar  services  as  manager, 
investment  manager,  or  general  partner 
or  in  a  similar  capacity,  and  for  which 
it  may  receive  compensation,  including 
without  limitation,  management  fees, 
performance  fees,  carried  interests 
entitling  it  to  share  disproportionately 
in  income  and  capital  gains  or  similar 
compensation;  or  (g)  a  company  in 
which  an  officer  or  director  of  the 
General  Partner  acts  as  an  officer, 
director,  or  general  partner,  or  has  a 
similar  capacity  to  control  the  sale  or 
other  disposition  of  the  company's 
securities.  The  restrictions  contained  in 
this  Condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  a  Co- 
Investor  (a)  To  its  direct  or  indirect 
wholly-owned  subsidiary,  to  any 
company  (a  "parent")  of  which  the  Co- 
Investor  is  a  direct  or  indirect  wholly- 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
parent;  (b)  to  immediate  family 
members  of  the  Co-Investor  or  a  trust 
established  for  any  such  family  member; 
(c)  when  the  investment  is  comprised  of 
securities  that  are  listed  on  a  national 
securities  exchange  registered  under 
section  6  of  the  Seciirities  Exchange  Act 
of  1934.  as  amended  (the  "1934  Act"); 
or  (d)  when  the  investment  is  comprised 
of  securities  that  are  national  market 
system  securities  pursiiant  to  section 
llA(a)(2)  of  the  1934  Act  and  rule 
llAa2-l  thereunder. 

5.  The  General  Partners  will  send  to 
each  limited  partner  who  had  an 
interest  in  the  Partnership,  at  any  time 
during  the  fiscal  year  then  ended. 
Partnership  financial  statements  audited 
by  the  Partnership's  independent 
accountants.  At  the  end  of  each  fiscal 
year,  the  General  Partners  will  make  an 
appraisal  or  have  an  appraisal  made  of 
all  of  the  assets  of  the  Partnership  as  of 
such  fiscal  year  end.  The  appraisal  of 
the  Partnership  assets  may  be  by 
indepMident  third  parties  appointed  by 
the  General  Partners  and  deemed 
qualified  by  the  General  Partners  to 
render  an  opinion  as  to  the  value  of 
Partnership  assets,  using  such  methods 
and  considering  such  information 
relating  to  the  investments,  assets  and 
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liabilities  of  the  Partnership  as  such 
persons  may  deem  appropriate,  but  in 
the  case  of  an  event  subsequent  to  the 
end  of  the  fiscal  year  materially 
affecting  the  value  of  any  Partnership 
asset  or  investment,  the  General 
Partners  may  revise  the  appraisal  as 
they,  in  their  good  faith  and  sole 
discretion,  deem  appropriate.  In 
addition,  within  90  days  after  the  end  of 
each  Tiscal  year  of  each  of  the 
Partnerships  or  as  soon  as  practicable 
thereafter,  the  General  Partners  shall 
send  a  report  to  each  person  who  was 
a  limited  partner  at  any  time  during  the 
fiscal  year  then  ended,  setting  forth  such 
tax  infonnation  as  shall  be  necessary  for 
the  preparation  by  the  limited  partner  of 
his  or  its  Federal  and  State  income  tax 
returns  and  a  report  of  the  investme'it 
activities  of  the  Partnership  during  such 
y^«r. 

6.  Each  Partnership  and  the  General 
Partners  will  maintain  and  preserve,  for 
the  life  of  each  such  Partnership  and  at 
least  two  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  and  record  forming  the 
basis  for  the  audited  financial 
statements  and  annual  reports  of  such 
Partnership  to  be  provided  to  the 
limited  partners,  and  agree  that  all  such 
records  will  be  subject  to  examination 
by  the  Commission  and  its  staff.  All 
such  records  will  be  maintained  iaan 
easily  accessible  place  for  at  least  the 
first  two  years. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  93-29426  Filed  11-30-93;  8.45  ami 
BiLUNO  cooe  aoto-OY-M 

I 
DEPARTMENT  OF  STATE 

[Public  Notice  1904] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Standards  of 
Tt:aining  and  Watchkeeping;  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:30  a.m.  on  January  13, 
1994,  in  room  3442  of  the  Nassif 
Building,  400  7th  Street  SW.. 
Washington  DC  20590.  The  purpose  of 
the  meeting  is  to  review  the  actions 
talcen  by  the  first  intersessional  meeting 
oi!tbe  International  Maritime 
Organization  (IMO)  Sub-Committee  on 
Standards  of  Training  and 
Watchkeeping  (STW)  working  group  on 
the  comprehensive  review  of  the 
International  Convention  of  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seafarers,  1978 


(STCW).  Items  on  the  agenda  for  the 
twenty-fifth  session  STW  scheduled  for 
January  17-21,  1994  in  London,  will 
also  be  reviewed. 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Mr.  Christopher 
Young,  U.S.  Coast  Guard  (G-MVP-4). 
room  1210,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  or  by 
calling:  (202)  267-0229. 

Dated;  .Movember  12, 1993. 
Marie  Murray, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

(PR  Doc.  93-29350  Filed  11-30-93;  8;45  ami 

8ILL1NO  COOC  47t»-7-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Establishment  of  the  Persian  Gulf 
Expert  Scientific  Committee 

Sl^MMARV:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
U.S.C.  (App.  I)  9(c).  the  Department  of 
Veterans  Affairs  (VA)  hereby  gives 
notice  of  the  establishment  of  the 
Persian  Gulf  Expert  Scientific 
Committee.  VA  has  determined  that  this 
action  is  in  the  public  interest. 
SUPPLEMENTARY  INFORMATION:  The 
objectives  of  this  Committee  are  to 
advise  the  Assistant  Chief  Medical 
Director  for  Environmental  Medicine 
and  Public  Health  and  subsequently  the 
Under  Secretary  for  Health,  about 
medical  findings  affecting  Persian  Gulf 
era  veterans.  Committee  members  will 
review  all  aspects  of  patient  care, 
medical  diagnoses  and  will  provide 
professional  consultation  as  needed. 
The  Committee  may  advise  on  other 
areas  involving  research  and 
development  and  veterans  benefits  and/ 
or  training  aspeds  for  patients  and  staff. 

The  Committee  membership  will  be 
selected  on  the  basis  of  high 
professional  achievement,  expertise  in 
injuiies  which  might  be  related  to  the 
Persian  Gulf  experience,  research  in 
these  areas,  active  duty  military 
personnel  and  veteran  representatives. 
Some  members  are  selected  from  within 
VA  to  assure  current  policies  and 
procedures  are  considered  with  new 
recommendations  developed  by  the 
Committee.  Appointments  will  be  for 
two  years  unless  otherwise  directed  by 
Secretary  of  Veterans  Affairs. 

The  Designated  Federal  Offidal  for 
the  Committee  is  Dr.  Susan  H.  Mather, 
Assistant  Chief  Medical  Director  for 
Environmental  Medicine  and  Public 
Health. 


Dated:  November  18, 1993. 
Heyward  Bannister. 
Committee  Management  Officer. 
jFR  Doc.  93-29370  Filed  11-30-93;  8.45  am| 
BN.UNC  COOC  ttW-Ot-M 


Cost-of-Living  Adjustments  and 
Headstone  or  Marker  Allowance  Rate 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  As  required  by  law,  the 
Department  of  Veterans  Affairs  (VA)  is 
hereby  given  notice  of  cost-of-living 
adjustments  (COLAs)  in  certain  benefit 
rates  and  income  limitations.  These 
COLAs  affect  the  pension  and  parents' 
dependency  and  indemnity 
compensation  (DIG)  programs.  These 
adjustments  are  based  on  the  raise  in  the 
Consumer  Price  Index  (CPI)  during  the 
one  year  period  ending  September  30, 
1993.  VA  is  also  giving  notice  of  the 
maximum  amount  of  reimbursement 
that  may  be  paid  for  headstone  or 
markers  purchased  in  lieu  of 
Government-furnished  headstones  or 
markers  in  Fiscal  Year  1994  which 
began  on  October  1, 1993. 
DATES:  Those  COLAs  are  efTective 
December  1,  1993.  The  headstone  or 
marker  allowance  rate  is  effective 
October  1,  1993. 

FOR  FURTHER  INFORMATK5N  CONTACT:  John 
Bisset,  Jr.,  Consultant.  Regulations  Staff, 
Compensation  and  Pension  Service 
(21  IB),  Veterans  Benefit 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  Under  3fl 
U.S.C.  2306(d).  VA  may  provide 
reimbursement  for  the  cost  of  non- 
Govemment  headstones  or  markers  ai  a 
rate  equal  to  the  actual  cost  or  the 
average  actual  cost  of  Government- 
furnished  headstones  or  markers  during 
the  fiscal  year  preceding  the  fiscal  year 
in  which  the  non-Government 
headstone  or  marker  was  purchased, 
whichever  is  less. 

Section  8041  of  Public  Law  101-508 
amended  38  U.S.C.  2306(d)  to  eliminate 
the  payment  of  the  monetary  allowance 
in  lieu  of  VA-provided  headstone  or 
marker  for  deaths  occurring  on  or  after 
November  1.  1990.  However,  in  a 
precedent  opinion  (O.G.C.  Prec.  17-90), 
VA  General  Counsel  held  that  there  is 
no  limitation  period  applicable  to 
claims  for  benefits  under  the  provisions 
of  38  use.  2306(d). 

The  average  actual  cost  of 
Govemment-fumished  headstones  or 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  VA 
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costs  during  that  Hscal  year  for 
procurement,  transportation.  Office  of 
Memorial  Programs  and  miscellaneous 
administration,  inspection  and  support 
staff  by  the  total  number  of  headstones 
and  markers  procured  by  VA  during  that 
fiscal  year  and  rounding  to  the  nearest 
whole  dollar  amount. 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  for  Fiscal  Year  1993  under  the 
above  computation  method  was  $98. 
Therefore,  effective  October  1.  1993,  the 
maximum  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
purchased  during  Fiscal  Year  1994  is 
$98. 

Cost  of  Living  Adjustments 

Under  the  provisions  of  38  U.S.C. 
5312  and  section  306  of  Public  Law  95- 
588,  VA  is  required  to  increase  the 
benefit  rates  and  income  limitations  in 
the  p>ension  and  parents'  DIG  programs 
by  the  same  percentage,  and  effective 
the  same  date,  as  increases  in  the  benefit 
amounts  payable  under  title  II  of  the 
Social  Security  Act.  The  increased  rates 
and  income  limitations  are  also  required 
to  be  published  in  the  Federal  Register. 

The  Social  Security  Administration 
has  announced  that  there  will  be  a  2.6 
percent  cost-of-living  increase  in  social 
security  benefits  effective  December  1, 
1993.  Therefore,  applying  the  same 
percentage,  the  following  increased 
rates  and  income  limitations  for  the  VA 
pension  and  parents'  DIG  programs  will 
be  effective  E)ecember  1,  1993: 

Table  1. — Improved  Pension 

Maximum  annual  rates 

(1)  Veterans  permanently  and  totally 
disabled  (38  U.S.C.  1521): 

Veteran  with  no  dependents,  $7,818 
Veteran  with  one  dependent.  $10,240 
For  each  additional  dependent. 
$1,330 

(2)  Veterans  in  need  of  aid  and 
attendance  (38  U.S.C.  1521): 

Veteran  with  no  dependents,  $12,504 
Veteran  with  one  dependent,  $14,927 
For  each  additional  dependent. 
$1,330 

(3)  Veterans  who  are  housebound  (38 
U.S.C.  1521): 

Veteran  with  no  dependents,  $9,556 
Veteran  with  one  dependent,  $11,977 
For  each  additional  dependent, 
$1,330 

(4)  Two  veterans  married  to  one 
another,  combined  rates  (38  U.S.C. 
1521): 

Neither  veteran  in  need  of  aid  and 
attendance  or  housebound.  $10,240 

Either  veteran  in  need  of  aid  and 
attendance,  $14,927 

Both  veterans  in  need  of  aid  and 


attendance.  $19,611 
Either  veteran  housebound.  $11,977 
Both  veterans  housebound,  $13,717 
One  veteran  housebound  and  one 

veteran  in  need  of  aid  and 

attendance,  $16,662 
For  each  dependent  child,  $1,330 

(5)  Surviving  spouse  alone  and  with 
a  child  or  children  of  the  deceased 
veteran  in  custody  of  the  surviving 
spouse  (38  use.  1541): 

Surviving  spouse  alone.  $5,239 
Surviving  spouse  and  one  child  in  his 

or  her  custody,  $6,863 
For  each  additional  child  in  his  or  her 

custody,  $1,330 

(6)  Surviving  spouses  in  need  of  aid 
and  attendance  (38  U.S.C.  1541): 

Surviving  spouse  alone.  $8,380 
Surviving  spouse  with  one  child  in 

his  or  her  custody.  $10,000 
For  each  additional  child  in  his  or  her 

custody.  $1,330 

(7)  Surviving  spouses  who  are 
housebound  (38  U.S.C.  1541): 

Surviving  spouse  alone.  $6,406 
Surviving  spouse  and  one  child  in  his 

or  her  custody.  $8,026 
For  each  additional  child  in  his  or  her 

custody,  $1,330 

(8)  Surviving  child  alone  (38  U.S.C. 
1542).  $1,330 

Reduction  for  income.  The  rate 
payable  is  the  applicable  maximum  rate 
minus  the  countable  annual  income  of 
the  eligible  person.  (38  U.S.C.  1521. 
1541  and  1542). 

Mexican  border  period  and  World 
War  I  veterans.  The  applicable 
maximum  annual  rate  payable  to  a 
Mexican  border  period  or  World  War  I 
veteran  under  this  table  shall  be 
increased  by  $1,769.  (38  U.S.C.  1521(g)). 

Parents'  DIG 

DIG  shall  be  paid  monthly  to  parents 
of  a  deceased  veteran  in  the  following 
amounts  (38  U.S.C.  1315): 

Table  2 

(One  parent.  If  there  is  only  one 
parent,  the  monthly  rate  of  DIG  paid  to 
such  parent  shall  be  $370  reduced  on 
the  basis  of  the  parent's  annual  income 
according  to  the  following  formula:) 


(For  each  $i  ot  annual  income) 

The  S370  monthly 

rate  shall  be  reduced 

by 

Wtiichis 
mofe  than 

But  not 
more  than 

so.oo 

0 
800 

$800 

.08 

38.893 

parent's  spouse,  DIG  shall  be  paid  under 
Table  2  or  under  Table  4,  whichever 
shall  result  in  the  greater  benefit  being 
paid  to  the  veteran's  parent.  In  the  case 
of  remarriage,  the  total  combined  annual 
income  of  the  parent  and  the  parent's 
spouse  shall  be  counted  in  determining 
the  monthly  rate  of  DIG. 

Two  parents  not  living  together.  The 
rates  in  Table  3  apply  to  (1)  two  parents 
who  are  not  living  together,  or  (2)  an 
unmarried  parent  when  both  parents  are 
living  and  the  other  parent  has 
remarried.  The  monthly  rate  of  DIG  paid 
to  each  such  parent  shall  be  $265 
reduced  on  the  basis  of  each  parent's 
annual  income,  according  to  the 
following  formula: 

Table  3 


|For  tach  $i  o(  annual  incon<«| 

The  $265  monthly 

rate  shall  be  reduced 

by 

Which  is 
more  than 

But  not 
rTKxethan 

SO.OO  

0 

$800 

900 

1,100 

S800 

.06 

.07 

.08 

900 
1,100 
8.893 

No  DIG  is  payable  under  this  table  if 
annual  income  exceeds  $8,893. 

Two  parents  living  together  or 
remarried  parents  living  with  spouses. 
The  rates  in  Table  4  apply  to  each 
parent  living  with  another  parent;  and 
each  remarried  parent,  when  both 
parents  are  alive.  The  monthly  rate  of 
DIG  paid  to  such  parents  will  be  $250 
reduced  on  the  basis  of  the  combined 
annual  income  of  the  two  parents  living 
together  or  the  remarried  parent  or 
parents  and  spouse  or  spouses,  as 
computed  under  the  following  formula: 

Table  4 


(For  each  Si  ol  annual  income) 

The  $250  monthly 

rate  shall  t>e  reduced 

by 

Which  is 
more  than 

But  not 
more  than 

SO.OO  

0 
$1,000 
1.500 
1.900 
2.400 
2.900 
3,200 

$1  000 

.03 

.04 

.05 

.06 

.07 

.08 

1,500 
1.900 
2.400 
2.900 
3.200 
11.956 

No  DIG  is  payable  under  this  table  if 
annual  income  exceeds  $8,893. 

One  parent  who  has  remarried.  If 
there  is  only  one  parent  and  the  parent 
has  remarried  and  is  living  with  the 


No  DIG  is  payable  under  this  table  if 
combined  annual  income  exceeds 
$11,956. 

The  rates  in  this  table  are  also 
applicable  in  the  case  of  one  surviving 
parent  who  has  remarried,  computed  on 
the  basis  of  the  combined  income  of  the 
parent  and  spouse,  if  this  would  be  a 
greater  benefit  than  that  specified  in 
Table  2  or  one  parent. 
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Aid  and  attendance.  The  monthly  rate 
of  Die  payable  to  a  parent  under  Tables 
2  through  4  shall  be  increased  by  $197 
if  such  parent  is  (1)  a  patient  in  a 
nursing  home,  or  (2)  helpless  or  blind, 
or  so  neariy  helpless  or  blind  as  to  need 
or  require  the  regular  aid  and 
attendance  of  another  person. 

Minimum  rate.  The  monthly  rate  of 
DIG  payable  to  any  parent  under  Tables 
2  through  4  shall  not  be  less  than  $5. 

Table  5. — Section  306  Pension  Income 
Limitations 

(1)  Veteran  or  surviving  spouse  with 
no  dependents.  $8,893  (Pub.  L  95-588, 
section  306(a)). 

(2)  Veteran  with  no  dependents  in 
need  of  aid  and  attendance,  $9,469  (39 
U.S.C.  1521(d)  as  in  effect  on  December 
31. 1978). 

(3)  Veteran  or  survivirtg  spouse  with 
one  or  more  dependents.  $11,956  (Pub. 
L.  95-588,  section  306(a)). 

(4)  Veteran  with  one  or  more 
dependents  in  need  of  aid  and 
attendance.  $12,534  (38  U.S.C  1521(d) 
as  in  effect  on  December  31. 1978). 

(5)  Child  (no  entitled  veteran  or 
surviving  spouse).  $7,269  (Pub.  L  95- 
588.  section  306(a)). 

(6)  Spouse  income  exclusion  (38  CFR 
3.262),  $2,836  (Pub.  L  95-588.  section 
306(a)(2)(B)). 

Table  6. — Old-Law  Pension  Income 
Limitations 

(1)  Veteran  or  surviving  spouse 
without  dependents  or  an  entitled  child, 
$7,784  (Pub.  L  95-588.  section  306(b)). 


(2)  Veteran  or  surviving  spouse  with 
one  or  more  dependents.  $11,224  (Pub. 
L  95-588.  section  306(b)). 

Dated:  November  23, 1993. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
IFR  Doc.  93-29371  Filed  11-30-93;  8:45  am) 
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Spinal  Cord  Injury 

Neurology  

Blind  Rehabilitation 

Psychiatry  

Intermediate  Medicine  ... 
Rehabilitation  Medicin* 

Alcohol  and  Drug 

Nursing  Home 

PrescriptioD— Rrfill 

Outpatient* 


Medical  Care  Reimbursement  Rales  for 
FY  94 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


Dental  Outpatient _.. 

•  Rate  includes  Dialysis  treatment. 


)M2 

S671 
$M8 
$311 
$301 
S513 
S29S 
$211 

Sil 
$150 

$M 


SUMMARY:  In  accordance  with  provisions 
of  0MB  Circular  A-11  section  13.5(a). 
revised  reimbursement  rates  have  been 
established  by  the  Department  of 
Veterans  Affairs  for  inpatient  and 
outpatient  medical  care  furnished  to 
beneficiaries  of  other  Federal  agencies 
during  FY  1994.  These  rates  will  be 
charged  for  such  medical  care  provided 
at  health  care  facilities  under  the  direct 
jurisdiction  of  the  Secretary  on  and  after 
December  1, 1993. 
FOR  FURTHER  INFOR»IATION  CONTACT: 
Mr.  Walter  J.  Beseckw.  Director. 
Medical  Care  Cost  Recovery  Office 
(165),  Veterans  Affairs  Central  Office, 
810  Vemront  Avenue,  NW., 
Washington,  DC  20420,  (202)  219-4242. 
SUPPLEMENTARY  INFORMATION:  The 
Interagency  Billing  Rates  for  FY  1994 
are  as  follows. 

Medicine $730 

Surgery $1,146 


Prescription  refill  charges  in  lieu  of 
the  outpatient  visit  rate  will  be  charged 
when  the  patient  receives  no  service 
other  than  the  Pharmacy  outpatient 
service.  These  charges  apply  if  the 
patient  receives  the  preschp>tion  refills 
in  person  or  by  mail. 

When  medical  services  for 
beneficiaries  of  other  Federal  agencies 
are  obtained  by  the  Department  of 
Veterans  Affairs  from  private  sources, 
the  charges  to  the  other  Federal  agencies 
will  be  the  actual  amounts  paid  by  the 
Department  of  Veterans  Afbirs  for  such 
medical  services. 

Inpatient  charges  to  other  Federal 
agencies  will  be  at  the  current 
Interagency  per  diem  rate  for  the  type  of 
bed  section  or  discrete  treatment  unit 
providing  the  care. 

Dated;  November  19, 1993. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
[FR  Doc.  93-29366  Filed  11-30-93:  8:45  ami 
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FARM  CREDIT  AOMINISTRATKDN 

Fann  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3;),  that 
the  December  9, 1993  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held  and  that  a 
special  meeting  of  the  Board  is 
scheduled  for  Wednesday,  December  8, 
1993.  An  agenda  for  this  meeting  will  be 
published  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 


Dated:  November  29. 199J. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc  93-29538  Filed  11-29-93;  2:09  pm) 
BnjJNQ  COOC  CTtO-OI-P 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  November 
29,  1993. 

A  closed  meeting  will  be  held  on 
Wednesday,  December  1, 1993,  at  9:30 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
sta^  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b{c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 


(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
ofHcer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
December  1, 1993,  at  9:30  a.m.,  will  be: 

Consideration  of  amicus  participation. 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nBture. 

Regulatory  matter  bearing  enforcement 
implications. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Stephen 
Luparello  at  (202)  272-2100. 

Dated:  November  29, 1993. 
Jonathan  G.  Katz, 

Secretary. 

(PR  Doc.  93-29537  Filed  11-29-93;  2:08  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Parts  500  and  626 
[FHWA/FTA  Docket  No.  92-14] 
RIN212S-AC97 

Federal  Transit  Administration 

49  CFR  Part  614 
RIN  2132-AA47 

Management  and  Monitoring  Systems 

AQENCtES:  Federal  Highway 
Administration  (FHWA).  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Interim  fmal  rule. 

summary:  Section  1034  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991  required 
the  Secretary  of  Transportation  (the 
Secretary)  to  issue  regulations  for  State 
development,  establishment,  and 
implementation  of  systems  for 
managing:  Highway  pavement  of 
Federal-aid  highways:  bridges  on  and 
off  Federal-aid  highways;  highway 
safety:  traffic  congestion:  public 
transportation  facilities  and  equipment: 
and  intermodal  transportation  facilities 
and  systems.  In  addition,  the  Se<Vetary 
must  issue  guidelines  and  requirements 
for  the  State  development, 
establishment,  and  implementation  of  a 
traffic  monitoring  system  for  highways 
and  public  transportation  facilities  and 
equipment. 

This  interim  final  rule  includes  me 
implementing  regulations  for  the  six 
management  systems  and  the  traffic 
monitoring  system.  The  intended  effect 
of  this  regulation  is  to  improve  the 
efficiency  and  safety  of,  and  protect  the 
investment  in,  the  nation's 
transportation  infrastructure. 
DATES:  This  interim  final  rule  is 
effective  on  January  3, 1994. 

Comments  on  this  interim  final  rule 
must  be  received  on  or  before  January 
31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  general  provisions, 
Mr.  Tony  Solury,  202-366-5003.  For 
information  on  a  specific  system: 
Highway  pavement — Mr.  Frank  Botelho, 
202-366-1336;  Bridges— Mr.  Dan 
O'Connor,  202-366-1567;  Highway 
safety— Mr.  Fred  Small,  202-366-2171; 
Traffic  congestion — Mr.  Sheldon  Edner, 
202-366-^066.  Public  transportation 
faillities  and  equipment — Mr.  Sean 
Libberton.  202-366-0055:  Intermodal 
transportation  facilities  and  systems — 
Mr.  Dane  Ismart,  202-366-4071;  Traffic 
monitoring — Mr.  Ed  Kashuba.  202-366- 


0175.  Mr.  Wilbert  Baccus,  FHWA  Office 
of  the  Chief  Counsel,  202-366-0780. 
Office  hours  are  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 
1034  of  the  ISTEA  (Pub.  L  102-240, 105 
Stat.  1914,  1977)  amended  Title  23, 
United  States  Code,  Highways  (23 
U.S.C),  by  adding  section  303, 
Management  Systems  (23  U.S.C.  303), 
which  requires  the  Secretary  of 
Transportation  to  issue  regulations  for 
State  development,  establishiii»ntraod 
implementation  of  a  s^ 
managing  each  of  the 

(1)  Highway  pavement  of  Federal-aid 
highways  (PMS), 

(2)  Bridges  on  and  off  Federal-aid 
highways  (BMS), 

(3)  Highway  safety  (SMS). 

(4)  Traffic  congestion  (CMS). 

(5)  Public  transportation  facilities  and 
equipment  (PTMS),  and 

(6)  Intermodal  transportation  facilities 
and  systems  (IMS). 

The  systems  must  be  developed  and 
implemented  in  cooperation  with 
metropolitan  planning  organizations 
(MPOs),  in  metropolitan  areas,  and  with 
affected  agencies  receiving  assistance 
under  the  Federal  Transit  Act. 

The  legislation,  authorizes 
establishment  of  a  compliance  schedule 
and  minimum  standards  for  each  such 
system. 

States  must  be  implementing  each 
management  system  beginning  in 
Federal  fiscal  year  1995,  and  must 
annually  certify,  before  January  1  of 
each  fiscal  year  (the  first  certification  is 
due  by  January  1, 1995),  that  the 
systems  are  being  implemented,  or  the 
Secretary  may  withhold  iip  to  10 
percent  of  funds  apportioned  under  title 
23.  U.S.C,  or  under  the  Federal  Transit 
Act  (Pub.  L.  88-365,  Stat.  302,  as 
amended)  for  any  fiscal  year  beginning 
after  September  30. 1995. 

Section  303  also  requires  the 
Secretary  to  issue  guidelines  and 
requirements  for  the  State  development, 
establishment,  and  implementation  of  a 
traffic  monitoring  system  (TMS)  for 
highways  and  public  transportation 
facilities  and  equipment. 

Both  the  metropolitan  (23  U.S.C.  134 
and  49  U.S.C.  app.  1607)  and  statewide 
(23  U.S.C.  135)  transportation  planning 
processes  must  include  consideration  of 
the  needs  identified  through  use  of  the 
management  systems. 

Beginning  January  1, 1993,  the 
Secretary  must  submit  annual  reports  to 
the  Congress  on  the  progress  being  made 
by  both  the  Secretary  and  the  States  in 
carrying  out  the  provisions  of  23  U.S.C 
303.  The  Secretary's  fiscal  year  1992 


report  was  transmitted  to  the  Congress 
on  June  3, 1993.' 

An  advance  notice  of  proposed 
rulemaking  (ANPRM)  was  published  in 
the  June  3, 1992,  Federal  Register  (57 
FR  23460)  to  solicit  early  input  for 
development  of  these  regulations. 
Public  workshops  for  the  SMS  were 
announced  in  the  April  28. 1992, 
Federal  Register  (57  FR  17868)  and 
were  conducted  in  Washington,  DC,  on 
May  29. 1992,  in  San  Francisco,  CA,  on 
June  1, 1992,  and  in  Kansas  City,  MO, 
on  June  10, 1992.  Four  public 
workshops  for  the  CMS.  PTMS,  and  IMS 

re  announced  in  the  May  26, 1992. 
Register  (57  FR  21915)  and 
were  cbnducted  in  Los  Angeles.  CA.  on 
June  18, 1992,  in  New  York,  NY,  on 
June  29, 1992,  in  Chicago,  IL.  on  July  14, 
1992,  and  in  Houston,  TX,  on  July  21, 
1992.  The  purpose  of  the  workshops 
was  to  obtain  input  to  the  rulemaking 
process  to  supplement  the  comments  to 
the  ANPRM  docket.  The  ANPRM  was 
issued  with  two  docket  numbers,  FHWA 
92-14  and  FTA  92-B. 

Approximately  125  individuals 
attended  the  ANPRM  workshops  for  the 
SMS  and  over  320  attended  the  ANPRM 
workshops  for  the  CMS,  PTMS,  and 
IMS.  Summaries  of  comments  presented 
and  documents  submitted  at  the  public 
workshops  are  available  for  review  in 
docket  number  92-14. 

Approximately  162  sets  of  comments 
on  the  ANPRM  were  submitted  to 
docket  numbers  FHWA  92-14  and  FTA 
92-B.  Approximately  48  percent  of  the 
comments  to  the  dockets  were  from 
State  agencies  (transportation/higtiway 
departments,  motor  vehicle 
departments.  State  police,  etc.),  13 
percent  from  National  interest  groups/ 
associations,  10  percent  from  regional 
planning  agencies/MPOs,  10  percent 
from  local  agencies  (cities,  counties),  8 
percent  from  private  businesses  or 
individuals,  7  percent  from  transit 
operators,  and  4  percent  from 
miscellaneous  agencies.  Since 
approximately  two-thirds  of  the 
comments  submitted  to  the  FTA  docket 
number  92-B  were.duplicates  of  those 
submitted  to  the  FHWA  docket  number 
92-14,  the  FTA  docket  was  closed  and 
those  comments  submitted  to  FTA 
Docket  92-B  that  were  not  duplicates 
were  placed  in  FHWA/FTA  docket 
numbier  92-14. 

The  testimony  from  the  ANPRM 
workshops  and  comments  submitted  to 
the  ANPRM  dockets  were  reviewed  and 
used  to  prepare  a  notice  of  proposed 


'  Beport  to  the  Congress.  A  rvport  of  the  Secretary 
of  Trortsportation,  Management  Systems,  Fiscal 
Year  J992.  DOT.  June  3.  1993.  Available  for 
inspection  and  copying  as  prescribed  in  49  CFR 
part  7,  appendix  D. 
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rulemaidng  (NPRM)  which  was 
published  in  the  March  3, 1993,  Federal 
Register  (58  FR  12096).  The  NPRM  was 
issued  under  FHWA/FTA  docket 
number  92-14  only.  Four  public 
meetings  for  the  CMS.  PTMS,  and  IMS 
were  announced  in  the  March  24, 1993, 
Federal  Register  (58  FR  15816)  and 
were  conducted  during  the  NPRM 
comment  period  in  San  Francisco,  CA, 
on  April  1, 1993.  in  Atlanta,  GA,  on 
April  8, 1993,  in  Philadelphia,  PA,  on 
April  15, 1993,  and  in  Kansas  Qty,  MO, 
on  April  2V.  1993.  The  purpose  of  the 
NPRM  meetings  was  to  obtain  input  to 
the  rulemaking  process  to  supplement 
the  comments  to  the  NPRM  docket. 
Approximately  220  individuals 
attended  the  NPRM  public  meetings  for 
the  CMS.  PTMS,  and  IMS.  Transcripts 
of  comments  presented  and  copies  of 
documents  submitted  at  the  public 
meetings  are  available  for  review  in 
docket  number  92-14. 

Having  considered  the  comments 
submitted  to  the  NPRM  docket  and  the 
testimony  presented  at  the  four  public 
meetings,  the  FHWA  and  the  FTA  have 
revised  the  proposed  regulation  as 
jdiscussed  and  set  forth  below.  This 
regulation  is  being  issued  a?,  an  interim 
final  rule,  instead  of  a  final  rule, 
because  of  concerns  regarding  the 
anticipated  data  collection  burden.  As 
discussed  below,  the  FHWA  and  the 
FTA  believe  that  much  of  the  data  are 
currently  available;  however,  the  FHWA 
and  the  FTA  will  evaluate  this  after 
issuance  of  this  interim  final  rule  and 
the  specific  requirements  in  the  rule  are 
known  to  the  agencies  that  will  be 
implementing  the  systems.  The  FHWA 
.and  the  FTA  will  then  obtain  additional 
information  to  refine  the  data  collection 
burden  estimates  and  will  submit  the 
findings  to  the  Office  of  Management 
and  Budget  (0MB).  Comments  firom 
interested  persons  on  this  subject  may 
be  submitted  to  FHWA/FTA  Docket  92- 
14  at  the  address  specified  above.  This 
^terim  final  rule  will  be  made  final 
after  review  and  analysis  of  the 
additional  information  and  of  the 
comments  submitted  to  the  docket. 

This  interim  final  rule  is  being  issued 
jointly  by  the  FHWA  and  the  FTA 
because  the  sanction  provisions  may  be 
applied  to  funds  apportioned  under  the 
Federal  Transit  Act  (formerly  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended),  as  well  as  funds  apportioned 
under  title  23,  U.S.C.  In  addition,  the 
metropolitan  planning  provisions  under 
both  the  Federal  Transit  Act  and  title 
,13,  U.S.C,  require  consideration  of  the 


needs  identified  by  the  management 
systems.  While  not  included  as  issuing 
agencies,  other  DOT  administrations, 
such  as  the  National  Highway  Traffic 
Safety  Administration  (NHTSA),  may  be 
actively  involved  in  particular  systems 
as  appropriate. 

Tnese  regulations  are  being  issued  as 
part  500  of  subchapter  F  of  title  23, 
Code  of  Federal  Regulations  (23  CFR). 
Subpart  A  of  part  500  includes 
definitions  and  general  requirements 
applicable  to  all  of  the  systems. 
Subparts  B  through  H  of  part  500 
include  additional  regulations 
applicable  to  specific  systems.  The 
general  requirements  in  subpart  A  and 
the  requirements  for  the  CMS,  PTMS 
and  IMS  in  subparts  E  through  G  are 
being  incorporated  by  cross  reference 
into  the  FTA's  regulations  as  part  614  of 
chapter  VI  of  title  49,  Code  of  Federal 
Regulations. 

A  discussion  of  the  disposition  of 
comments  received  and  the  provisions 
of  the  interim  final  rule  follow. 

Subpart  A — General 

Approximately  130  sets  of  comments 
were  submitted  to  FHWA/FTA  docket 
number  92-14  in  response  to  the  NPRM. 
Approximately  41  percent  of  the 
comments  to  the  docket  were  from  State 
agencies  (transportation/highway. 
safety,  environmental),  20  jjercent  from 
regional  planning  agencies/MPOs,  14 
percent  from  National/regional  interest 
groups/associations,  14  percent  from 
local  agencies  (cities,  counties).  6 
percent  from  private  businesses  or 
individuals,  and  5  percent  from  transit 
operators/railroad  companies. 

Summary  of  General  Comments 

Comment 

Several  commenters  expressed  the 
view  that  the  relationship  between  the 
statewide  and  metropolitan  planning 
processes  and  the  management  systems 
was  not  clear;  in  particular,  whether  the 
management  systems  provided  only 
information  for  use  in  the  planning 
processes  to  determine  needed 
improvements  or  if  needed 
improvements  were  to  be  identified  by 
the  management  systems. 

Response 

The  overall  objective  of  the  ISTEA  is 
the  improved  performance  of  statewide 
and  metropolitan  transportation  systems 
through  preservation,  operational,  and 
capacity  enhancements.  While  the 
management  systems  will  provide 
information  concerning  both  the 


condition  and  the  performance  of  the 
existing  and  future  transportation 
system  in  terms  of  the  six  specific  areas 
they  address,  the  ISTEA  also  requires 
that  the  needs  identified  by  use  of  the 
six  management  systems  be  considered 
in  developing  metropolitan  and 
statewide  transportation  plans  and 
improvement  programs  and  in  making 
project  selection  decisions  under  title 
23.  U.S.C,  and  under  the  Federal 
Transit  Act.  Therefore,  all  of  the 
management  systems  are  expected  to 
provide  outputs  (strategies,  actions, 
projects,  etc.)  for  ensuring  that  the 
performance  of  current  and  future 
transportation  systems  is  optimized. 
If  these  outputs  are  in  confiict  with 
other  improvements  or  are  less  than 
optimal  from  a  long  term  perspective, 
reconciliation  of  these  conflicts  will 
need  to  occur  as  part  of  the  plaiming 
process.  If  sufficient  resources  are  not 
available  to  fund  all  improvements 
identified  by  the  management  systems 
and  planning  processes,  programming 
priorities  will  need  to  be  established 
through  the  planning  process.  The 
planning  process,  in  effect,  will  need  to 
integrate  operation  and  preservation  of 
the  existing  transportation  system  with 
the  long  term  transportation  system 
development  and  performance. 

Hence,  the  role  of  the  management 
systems  is  both  the  development  of 
information  and  strategies  to  improve 
the  performance  of  the  existing  and 
future  facilities  and  to  provide  input  to 
the  planning  process  for  consideration 
at  the  system  level. 

The  planning  process  provides  a 
mechanism  for  linking  the  existing  ° 
human,  natural,  and  built  environment 
with  future  development  patterns.  In 
meeting  the  needs  of  the  current  and 
future  system  users,  the  process  must 
address  not  only  the  results  of  the 
management  systems  but  the  other 
factors  legislatively  specified  by  the 
ISTEA.  While  one  of  the  products  of  the 
process  is  the  transportation  plan  (both 
statewide  and  metropolitan),  the 
continuing  generation  and  analysis  of 
information  through  the  planning 
process  is  also  a  product.  The  planning 
process  is  dynamic  activity  that  is 
necessary  to  effectively  integrate  current 
operational  and  preservation 
considerations  with  longer  term 
concerns  by  decisiorunakers.  The 
following  figure  is  one  option  for 
integrating,  or  linking,  the  management 
systems  and  planning  processes. 
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This  linkage  can  only  be  effective  if 
the  management  systems  and  planning 
pnx:esses  are  developed  and 
implemented  in  conjunction  with  each 
other  and  share,  among  other  factors, 
consistent  and  complementary 
assumptions,  goals  and  objectives,  and 
data  bases.  Depending  on  State, 
r^ional,  and  local  procedures  and 
responsibilities,  the  planning  process 
cbuld  include  all  or  some  of  the 
management  systems,  elements  of  some 
qf  the  systems  (e.g.,  establishment  of 
[ijerformance  measures,  collection  or 
analysis  of  data,  evaluation  of 
effectiveness,  etc.),  or  other  variations. 
I  The  FHWA  and  the  FTA  will  provide 
f  irther  guidance  and  technical 
assistance  on  the  relationship  between 
the  management  systems  and  planning 
processes. 

Comment 

Many  of  the  commenters  suggested 
that  the  roles  and  responsibilities  of 
States,  MPOs,  and  other  involved 
{|gencies  be  specifically  stated  in  the 
negulations,  particularly  for  MPOs  in 
transportation  management  areas 
(TMAs). 

Response 

The  FHWA  and  the  FTA  strongly 
believe  that  organizational 
ifesponsibilities  and  technical 
capabilities  among  the  involved 
agencies  throughout  the  country,  and 
even  within  a  State,  vary  so  significantly 
that  it  would  be  inappropriate  to  issue 
•  a  regulation  that  mandates  uniform 
responsibilities  for  specific  classes  of 
agencies.  The  affected  agencies  are  the 
appropriate  ones  to  assess  their 
capabilities  and  mutually  determine 
1  heir  respective  roles  and 
esponsibilities.  This  flexibility  has 
)een  retained  in  the  interim  final  rule. 

i^mment 

Several  commenters  believed  that  the 
nanagement  systems  should  only 
MTovide  "information."  not  specific 
irojects  or  actions,  to  be  used  in 
statewide  and  metropolitan  planning 
processes  to  identify  and  evaluate 
specific  strategies  for  implementation. 
Inconsistency  in  language  in  the  NPRM 
(some  subparts  indicated  that 
identification  of  strategies,  actions, 
projects,  etc.,  were  part  of  the 
hianagement  systems  while  others  did 
not)  was  cited  by  the  commenters  to 
upport  this  position. 

esponse 

As  noted  above  under  the  discussion 
f  the  linkage  of  the  management 
systems  and  the  planning  processes,  the 
egislation  indicates  that  the 


management  systems  are  to  identify 
needs.  The  NPRM  was  intended  to 
specify  this  legislative  requirement  and 
the  interim  final  rule  has  been  rewritten 
to  clarify  this  point.  Also,  as  discussed 
above,  the  agencies  involved  have  the 
Hexibility  to  link  the  management 
systems  and  planning  processes  to  meet 
their  specific  institutional  arrangements. 

Comment 

Many  of  the  State  agencies  objected 
strongly  to  being  held  responsible  for 
implementing  the  management  systems 
for  facilities  not  under  their  jurisdiction. 
They  also  objected  strongly  to 
withholding  of  funds  for  noncompliance 
by  other  agencies  (such  as  local 
governments)  that  have  jurisdictional 
responsibility  for  the  facilities. 
Recommendations  included  limiting 
coverage  of  the  management  systems  to 
only  those  facilities  under  State  control, 
the  NHS  or  facilities  of  major  Federal 
importance,  or  facilities  that  have 
received,  or  are  anticipated  to  receive. 
Federal  funding.  Several  other 
commenters  believed  that  the  extent  of 
coverage  was  appropriate  or  should  be 
expanded. 

Response 

While  the  difficulties  that  may  be 
experienced  in  obtaining  cooperation 
from  all  necessary  agencies  are 
recognized,  the  FHWA  and  the  FTA 
believe  that  the  Congress  intended  that 
there  be  broad  coverage  as  specified  in 
the  NPRM.  For  example,  the  legislation 
specifically  requires  the  PMS  to  cover 
all  Federal-aid  highways  and  the  BMS 
to  cover  bridges  on  and  off  Federal-aid 
highways,  without  reference  to 
jurisdictional  control.  In  addition, 
earlier  drafts  of  the  ISTEA  provided  for 
PMS  coverage  of  only  the  NHS,  but  the 
ISTEA,  as  enacted  provides  for  coverage 
of  all  Federal-aid  highways;  thus 
evidencing  Congress'  intent  that  the 
coverage  be  broad.  With  regard  to  the 
SMS,  since  the  lower  functional 
classification  highways  have  the  most 
severe  safety  pr^lems,  the  FHWA  does 
not  believe  that  Congress  intended  that 
these  facilities  that  would  have  the 
highest  potential  for  benefiting  from 
highway  safety  actions  should  be 
excluded.  The  legislation  also 
specifically  requires  that  States  develop, 
establish,  and  implement  the 
management  systems  and  that  funds 
apportioned  to  the  States  may  be 
withheld  for  noncompliance. 

As  proposed  in  the  NPRM,  and 
retained  in  the  interim  final  rule,  the 
Federal  agencies  fully  intend  to  target 
any  necessary  sanctions  to  correct 
deficiencies  and  do  not  intend  to 
penalize  agencies  that  are  making  a 


good  faith  effort  to  comply.  Since  title 
23,  U.S.C,  funds  are  apportioned  to  the 
States  and  the  FHWA  does  not  have  a 
grant  relationship  with  subunits  of 
States  and  the  legislation  requires  States 
to  implement  the  systems,  the  FHWA 
has  no  alternative  other  than  to  hold  the 
States  accountable  for  assuring  that  the 
requirements  are  met. 

Comment 

Many  of  the  commeiiters  stated  that 
the  compliance  schedules  were 
unrealistic  and  that  the  time  allowed  for 
full  implementation  of  the  systems 
should  be  extended.  Numerous 
suggestions  were  made  concerning 
extension  of  compliance  dates.  Some 
commenters  suggested  that  good  faith 
efforts  be  accepted  as  evidence  of 
compliance  without  requiring  specific 
dates.  A  few  commenters  felt  that  the 
time  for  compliance  was  adequate  or  too 
long. 

Response 

The  FHWA  and  the  FTA  agree  that 
the  dates  for  full  compliance  should  be 
extended.  As  discussed  below  under  the 
section-by-section  analysis  for  each  of 
the  systems,  the  compliance  dates  have 
been  extended  and  each  system  allows 
for  a  phase-in  of  activities  between 
Federal  fiscal  year  1995  and  the  date 
that  the  specific  system  must  be  fully 
operational. 

Comment 

Many  of  the  commenters  strongly  felt 
that  the  requirements  for  the  various 
systems  were  inconsistent  and  that  the 
rule  should  be  rewritten  to  include  more 
uniformity. 

Response 

The  FHWA  and  the  FTA  have  made 
significant  revisions  to  the  structure  and 
content  of  each  subpart  and  of  the 
sections  within  the  subpart.  For 
example,  the  purpose  section  of  each 
subpart  uses  consistent  language,  each 
subpart  includes  a  definition  for  its 
system,  each  subpart  has  consistent 
section  titles  with  similar  contents,  and 
each  subpart  has  a  compliance  schedule 
with  consistent  structure. 

Comment 

One  commenter  expressed  concern 
that  the  entire  proposed  rule  does  not 
address  air  quality  maintenance  areas. 

Response 

Designation  of  an  area  as  an  air 
quality  maintenance  area  does  not  affect 
the  applicability  of  the  requirements. 
The  management  systems  are  applicable 
regardless  of  the  status  of  attainment 
under  the  Clean  Air  Act  Amendments  of 
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1990  (CAAA).  with  the  exception  of 
special  CMS  requirements  for  TMAs 
that  are  nonattainment  for  carbon 
monoxide  and/or  ozone  as  discussed 
below  under  the  section-by-section 
analysis  for  subpart  E. 

Comment 

A  national  association  and  many  of  its 
members  believe  that  the  NPRM  goes 
beyond  what  the  ISTEA  requires  and  is 
antithetical  to  the  flexibility  of  the 
ISTEA.  Many  of  the  member  agencies  of 
this  association  also  believe  that  the 
FHWA  and  the  FTA  exceeded  their 
authority  under  the  ISTEA  by  imposing 
requirements  not  envisioned  under  the 
legislation. 

Response 

The  Secretary,  and  by  delegation,  the 
FHWA  and  the  FTA.  have  the  authority 
under  title  23,  U.S.C.  and  the  Federal 
Transit  Act  to  issue  regulations  deemed 
appropriate  to  implement  legislative 
requirements.  The  FHWA  and  the  FTA 
believe  that  many  of  the  provisions  of 
the  NPRM  were  misunderstood  and  that 
the  NPRM  contained  significant 
flexibility  while  imposing  minimum 
requirements  necessary  to  adequately 
implement  the  provisions  of  the  ISTEA. 

Comment 

This  same  association  and  its  member 
agencies  stated  that  "Notwithstanding 
anything  to  the  contrary  in  any  of  the 
individual  Management  Systems,  the 
states  will  be  permitted  to  design  their 
Management  Systems  at  appropriate 
levels  of  technical  complexity  and 
detail,  depending  upon  the  nature  of  the 
network,  the  issues  that  are  appropriate 
to  the  state  and  locality,  and  public 
involvement."  In  addition,  they  believe 
that  a  State's  certification  that  the 
Federal  requirements  have  been  met 
should  be  sufficient  without  further 
Federal  review  or  approval. 

Response 

The  legislation  requires  the  Secretary 
to  issue  regulations  for  the  management 
systems  and  requirements  for  the  traffic 
monitoring  system.  Maximum 
flexibility,  but  not  complete  latitude,  is 
provided  to  the  States  to  develop 
systems  tailored  to  local  conditions 
while  meeting  the  legislative 
requirements. 

The  suggestion  that  the  Federal 
agencies  accept  a  State  certification  at 
face  value  without  the  option  of 
verifying  the  status  of  implementation  is 
not  accepted.  Since  apportioned  funds 
may  be  withheld  for  noncompliance,  the 
Federal  agencies  must  have  the  ability 
to  review  and  judge  the  acceptability  of 
the  certifications  in  order  to  fulfill  their 


legislative  and  administrative 
responsibilities. 

Comment 

These  agencies  further  indicated  that 
compliance  should  be  defined  to  mean 
that  the  systems  have  begun  to  be  used 
to  some  degree,  with  "some  degree" 
defined  to  mean  that  a  program  of  action 
to  improve  the  system  to  its  full 
potential  within  a  reasonable  timeframe 
has  been  developed. 

Response 

The  NPRM  included  language  that 
was  intended  to  permit  a  phase-in  of  the 
requirements,  with  full  implementation 
of  each  system  in  a  timeframe  believed 
by  the  Federal  agencies  to  be  reasonable. 
The  interim  final  rule  has  been 
rewritten  to  clarify  this.  For  example,  as 
required  in  the  compliance  section  for 
each  system,  a  State  will  be  considered 
to  be  implementing  a  system  in  fiscal 
year  1995  if  the  State  has  developed  a 
"work  plan"  (i.e.,  "a  program  of  action") 
and  has  other  activities  specified  for 
that  system  underway.  The  specific 
phase-in  requirements  for  each  system 
are  discussed  under  the  section-by- 
section  analysis  for  that  system. 

Comment 

These  agencies  suggested  that  the 
Federal  agencies  respond  within  90 
days  of  a  State's  request  to  accept  an 
existing  system  in  lieu  of  development 
of  a  new  system. 

Response 

The  interim  final  rule  includes  a  90- 
day  review  period.  The  FHWA  and  the 
FTA  believe  that  90  days  would  be 
sufficient  if  adequate  documentation 
that  demonstrates  how  the  existing 
system  meets  the  requirements  is 
submitted  with  the  request. 

Comment 

Many  of  the  commenters  expressed 
concern  over  the  amount  of  data 
required  by  the  proposed  rule.  They 
believed  that  data  collection  should  be 
minimized,  that  data  needs  should  be 
determined  at  the  State  and  local  level, 
and  that  a  uniform  set  of  data  should 
not  be  required  for  comparing  one  State 
or  metropolitan  area  to  another. 

Response 

The  FHWA  and  the  FTA  acknowledge 
that  all  of  the  systems  will  require  data. 
However,  the  FHWA  and  the  FTA 
believe  that  much  of  the  data  is 
currently  available  although  it  may  need 
to  be  compiled  into  a  format  more 
useful  to  the  management  systems.  Only 
those  data  items  deemed  to  be  essential 
to  operation  of  a  basic  management 


system  are  specifically  required  by  the 
regulations.  Most  of  the  specific  data 
items  identified  in  the  NPRM  were 
intended  to  be  suggestions.  The  intent  of 
the  NPRM  was  to  allow  the  affected 
agencies  to  develop  systems  to  meet 
both  their  needs  and  the  basic 
requirements  in  the  regulation,  and  then 
establish  data  bases  to  support  their 
needs.  The  interim  final  rule  has  been 
reworded  to  clarify  whether  specific 
data  are  required  or  suggested.  In 
addition^,  as  noted  above,  and  discussed 
under  the  heading  Paperwork  Reduction 
Act,  the  FHWA  and  the  FTA  will  obtain 
additional  information  to  better  estimate 
this  burden  and  will  submit  a  request  to 
the  OMB  for  approval  of  any  additional 
information  collection. 

Comment 

Two  commenters  felt  that  standard 
-data  sets  should  be  required  and  made 
available  for  comparison  purposes.  They 
stated  that  the  NPRM  proposed 
excessive  fiexibility  in  designing  and 
operating  management  systems  or  lacks 
focus  in  data  requirements  that  would 
assure  continuation  of  fragmentary, 
uncoordinated  data  collection  which 
fails  to  meet  national  needs  for 
transportation  system  management, 
planning,  and  evaluation  of  alternative 
strategies  and  that  data  collected  will 
differ  between  regions  and  states. 

Response 

The  FHWA  and  the  FTA  believe  that 
the  Congress  intended  that  the 
management  systems  be  used  by  Stale     ' 
and  local  officials  to  aid  in 
decisionmaking  and  not  for  establishing 
a  nationwide  data  base  for  use  by  the 
DOT  for  either  peer  comparisons  or  to 
meet  its  internal  data  needs.  The  FHWA 
and  the  FTA  do  not  believe  that 
mandating  standardized  data  sets  is 
either  necessary  or  warranted.  This 
function  can  be  better  served  by  other 
mechanisms,  such  as  the  FHWA's 
Highway  Performance  Monitoring 
System  (HPMS).  FTA  Section  15  data, 
and  the  newly  established  Bureau  of 
Transportation  Statistics. 

Comment 

Many  of  the  commenters  stated  that 
the  rules  should  allow  a  varying  degree 
of  complexity  for  the  various  levels  of 
highway  functional  classes  and  for  the 
various  levels  of  sophistication  found 
among  the  involved  governmental 
agencies  or  units. 

Response 

The  FHWA  and  the  FTA  agree.  For 
most  of  the  systems,  the  NPRM  allowed 
such  flexibility.  The  interim  final  rule 
retains  and  expands  this  flexibility  as 
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discussed  in  the  analysis  of  comments 
for  each  system  below. 

Comment 

One  individual  believes  that  an 
option  should  be  included  to  withhold 
funds  permanently  in  response  to 
deliberate  evasion  of  these  rules  and 
that  100  percent  of  the  Federal  funds 
should  be  subject  to  sanctions. 

Response 

The  legislative  language  does  not 
support  these  suggestions  and  they  have 
not  been  adopted. 

Comment 

A  national  interest  group  commented 
that  the  regulation  fails  to  recognize  the 
MPOs  as  having  lead  responsibility  for 
the  management  systems  and 
establishes  a  State  dominated  process. 
This  commenter  further  stated 
"Authority  and  decision  making  should 
be  a  matter  of  agreement  and 
appropriate  delegation  under  these 
regulations,  particularly  in  metropolitan 
areas,  and  not  the  sole  domain  of  the 
state  DOTs.  In  particular  the  regulation 
should  explicitly  recognize  the  ISTEA 
requirement  that  the  Congestion 
Management  System  in  Transportation 
Management  Areas  is  to  be  developed  as 
part  of  the  metropolitan  process.'* 

Response 

I  trhe  ISTEA  requires  State 
development  of  the  systems  in 
cooperation  with  MPOs,  not  that  MPOs 
have  lead  responsibility.  Both  the 
NPRM  and  the  interim  final  rule 
indicate  that  cooperation  with  MPOs  in 
metropolitan  planning  areas  is  required, 
that  the  roles  and  responsibilities  of  the 
involved  agencies  are  to  be  mutually 
determined,  and  that  States  may  enter 
agreements  with  MPOs  or  other  agencies 
to  implement  the  requirements.  In 
addition,  the  regulations  require  that  the 
CMS  be  part  of  the  planning  process  in 
TMAs.  These  issues  are  discussed  in 
more  detail  under  the  section-by-section 
analysis. 

Comment 

The  same  commenter  stated  that  the 
management  systems  have  inconsistent 
coverage  and  that  limiting  some  to 
Federal-aid  highways  is  not  helpful, 
{jarticularly  in  TMAs  where  the 
management  systems  should  include  all 
regionally  significant  facilities. 

Response 

The  scope  of  coverage  sp>ecified  in 
both  the  NPRM  and  the  interim  final 
rule  reflects  the  legislative  requirements 
for  the  PMS  and  the  BMS.  The  SMS 
covers  all  public  roads  and  the  other 


three  systems  cover  facilities 
appropriate  to  the  purpose  of  the 
management  system  regardless  of 
jurisdictional  classification.  Additional 
facilities  may  be  included  at  the  option 
of  the  involved  agencies.  Since 
regionally  significant  facilities,  by  their 
nature,  are  higher  order  facilities,  in 
most  instances  they  are  Federal-aid 
highways  or  other  facilities  that  meet 
the  coverage  requirements  of  the  non- 
highway  oriented  management  systems 
and  will,  therefore,  be  covered. 

Comment 

One  State  DOT  suggested  that  the 
phrase  "shall  be  considered"  in  the 
language  requiring  consideration  of  the 
outputs  of  the  management  systems  in 
the  development  of  transportation  plans 
and  improvement  programs  needs  to  be 
defined.  Further,  this  State  DOT 
commented  that  the  definition  should 
clarify  that  "considered"  does  not  mean 
"bound  to,"  but  that  the  State  may 
determine  the  level  of  consideration 
based  on  the  State's  particular 
characteristics. 

Response 

The  FHWA  and  the  FTA  do  not 
believe  that  it  would  be  appropriate,  or 
practicable,  to  include  a  standard 
definition  of  "considered"  for  the 
specific  reason  cited  by  the  commenter 
that  the  level  of  consideration  needs  to 
reflect  a  "State's  particular 
characteristics."  The  FHWA  and  the 
FTA  believe  that  the  States,  MPOs,  and 
other  involved  agencies  will  give 
appropriate  consideration  to  the  results 
of  the  management  systems  as  part  of 
the  statewide  and  metropolitan 
planning  processes. 

Comment 

One  State  DOT  commented  that  once 
a  management  system  has  been 
approved  by  the  FHWA,  the  annual 
certification  should  be  eliminated, 
subject  to  periodic  review  by  the 
FHWA. 

Response 

The  legislation  requires  annual  State 
certifications.  The  regulations  do  not 
specifically  require  Federal  approval  of 
the  systems.  The  Federal  agencies  will 
determine  the  acceptability  of  the 
systems  based  on  their  knowledge  of  the 
systems,  documentation  submitted  with 
the  State  certifications,  and  periodic 
process  reviews. 

Comment 

The  NPRM  proposed  a  procedure  for 
a  State  to  request  Federal  acceptance  of 
existing  management  systems  to  be  used 
to  fulfill  Federal  management  systems 


requirements.  One  MPO  believes  that 
the  State  should  be  required  to  make 
such  a  request  in  cooperation  with 
affected  MPOs  and  local  agencies. 

Response 

This  is  a  legitimate  concern.  The 
interim  final  rule  has  been  clarified  to 
indicate  that  the  State  request  must 
reflect  the  views  of  affected  agencies 
(e.g..  MPOs,  local  officials,  transit 
operators)  and  what  actions,  if  any,  will 
be  taken  to  resolve  any  issues  and  to 
achieve  the  cooperation  envisioned  in 
the  ISTEA. 

Comment  • 

A  State  DOT  commented  that  the 
legislation  does  not  require  full 
implementation  by  the  date  of  initial 
certification  and,  therefore,  the 
regulations  should  not  require  full 
implementation  by  that  date. 

Response 

The  NPRM  did  not  propose  nor  does 
the  interim  final  rule  require  that  the 
systems  be  fully  operational  by  the  date 
of  the  initial  certification.  The 
compliance  schedule  for  each  system  is 
discussed  below  under  the  section-by- 
section  analysis  for  the  systems. 

Comment 

One  commenter  requested  that 
definitions  of  "telework"  and 
"telecommuting"  be  added. 

Response 

While  telework  and  telecommuting 
may  be  viable  congestion  management 
strategies,  the  FHWA  and  the  FTA  do 
not  believe  that  inclusion  of  definitions 
of  these  terms,  as  well  as  of  other 
strategies  cited  in  the  regulations,  is 
necessary. 

Comment 

A  local  agency  commented  that  a 
committee  for  eacl.  system  should  be 
created  at  the  State  level  with 
participation  &x>m  local/county 
governments  and  other  relevant 
transportation  agencies. 

Response 

The  mechanism  for  carrying  out  the 
cooperative  process  is  to  be  determined 
jointly  by  the  cooperating  agencies. 

Section4>y-Section  Analysis 

Section  500.101     Purpose 

This  section  states  the  purjKise  of  this 
regulation.  It  indicates  that  subpart  A 
includes  requirements  applicable  to  all 
of  the  systems  and  that  additional 
requirements  applicable  to  specific 
systems  are  in  subparts  B  through  H. 
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This  section  is  unchanged  horn  that 
proposed  in  the  NPRM. 

Section  500.103    Definitions 

This  section  incorporates  by  reference 
the  terms  defined  in  23  U.S.C.  101(a) 
and  includes  additional  definitions  for 
terms  used  in  this  part. 

The  phrase  "Commonwealth  of  Puerto 
Rico"  was  added  to  the  definition  of 
"certifying  officiails)"  to  be  consistent 
with  the  reference  to  the  mayor  of  the 
District  of  Columbia. 

Several  commenters  suggested  that 
definitions  of  the  terms  "cooperation," 
"coordination,"  and  "consultation"  be 
included  and  that  the  definitions  be 
consistent  with  the  metropolitan  and 
statewide  planning  regulations.  Many 
commenters  expressed  serious  concern 
over  the  ability  to  develop  and 
implement  the  systems  if  the  terra 
cooperation  is  defined  to  mean  that 
concurrence  of  the  many  agencies 
involved  was  necessary.  The  FHWA  anH 
the  FTA  agree  that  "cooperation" 
should  be  used  consistently  in  the 
planning  and  management  and 
monitoring  system  rules  and  have 
defined  it  to  mean  "working  together  to 
achieve  common  goals  or  objectives." 
Definitions  of  coordination  and 
consultation  are  not  included  since,  as 
used  in  part  500,  they  are  as  defined  in 
standard  dictionaries. 

One  commenter  suggested  that  the 
definition  of  "Federal-aid  highways" 
should  exclude  isolated  roads  or  that 
the  phrase  "eligible  for  assistance"  be 
deleted.  The  definition  in  the  NPRM  is 
verbatim  from  23  U.S.C.  and  has  been 
retained  unchanged  in  the  interim  final 
rule. 

Minor  revisions  have  been  made  to 
the  definition  of  "Highway  p)erformance 
monitoring  system"  to  clarify  that  it  is 
a  joint  State/Federal  system. 

The  definition  of  "life-cycle  cost 
analysis"  that  was  in  §  500.303  of 
subpart  C  in  the  NPRM  has  been  moved 
to  §500.103  in  subpart  A  in  the  interim 
final  rule  because  the  term  is  also  used 
in  subpart  B. 

A  definition  of  "management  system" 
has  been  included  to  add  consistency 
between  subpart  A  and  the  subparts  for 
each  management  system.  The 
definition  includes  "generic  elements" 
common  to  all  of  the  management 
systems  and  the  purpose  statement  that 
was  in  §  500.105(a)  in  the  NPRM. 

Revisions  were  made  to  the 
definitions  "metropolitan  planning 
area,"  "metropolitan  planning 
organization,"  and  "transportation 
management  area"  to  make  them 
consistent  with  the  definitions  in  23 
CFR  part  450. 


Several  commenters  believed  that  the 
regulations  for  the  specific  systems  were 
not  consistent  because  some  required 
performance  measures  and  others  did 
not.  While  some  of  the  management 
systems  are  more  physical  facility 
oriented  (e.g..  PMS,  BMS,  and  PTMS) 
and  others  (SMS,  CMS,  and  IMS)  are 
more  "performance"  oriented,  they  all 
have  "performance  measures"  in  the 
form  of  physical  condition  measures 
(e.g.,  the  PTMS),  goals  and  objectives 
(e.g.,  the  SMS),  or  performance  criteria 
(e.g.,  the  CMS).  To  clarify  this, 
"performance  measures"  has  been 
defined  to  mean  "operational 
characteristic,  physical  condition,  or 
other  appropriate  parameters  used  as  a 
benchmark  to  evaluate  the  adequacy  of 
transportation  facilities  and  estimate 
needed  improvements." 

The  term  "work  plan"  has  been 
defined  to  mean  "a  written  description 
of  major  activities  necessary  to  develop, 
establish,  and  implement  a  management 
or  monitoring  system,  including 
identification  of  responsibilities  and 
target  dates  for  completion  of  the  major 
activities."  This  definition  is  intended 
to  indicate  the  contents  of  the  product 
that  is  required  to  be  developed  for  each 
system  by  the  beginning  of  fiscal  year 
1995  and  submitted  with  the 
certification  statements  due  by  January 
1. 1995. 

Section  500. 1 05    Developmen  t, 
Establishment  and  Implementation  of 
the  Systems 

This  section  is  a  combination  of 
§  500.105,  Policy,  and  §  500.107, 
Coordination  and  evaluation  of  systems, 
in  the  NPRM.  The  purpose  statement 
that  was  in  §  500.105(a)  in  the  NPRM 
was  incorporated  into  the  definition  of 
management  system  as  noted  above. 
Language  that  specified  that  the  systems 
are  statewide  and  must  cover  the 
systems  specified  in  the  subpart  for  the 
particular  system  has  been  removed 
since  the  extent  of  coverage  for  each 
system  is  adequately  covered  in  each 
subpart. 

Section  500.105(b)  in  the  NPRM  has 
been  redesignated  as  §  500.105(a).  Many 
of  the  commenters,  particularly  State 
DOTS,  believed  that  the  NPRM  did  not 
allow  flexibility  for  the  systems  lo  be 
tailored  to  meet  their  needs.  The  FHWA 
and  the  FTA  always  intended  to  permit 
such  flexibility  and  stated  in  the  NPRM 
that  the  systems  may  be  tailored  to  meet 
State,  regional,  and  local  agency  goals, 
procedures,  and  organizational 
structures.  To  clarify  this  point,  the 
wording  has  been  changed  to  state  that 
the  systems  shall  be  tailored  to  meet  the 
needs  of  these  agencies.  The  phrase  "be 
acceptable  to  the  Federal  agencies  and 


shall"  was  deleted  from  the  second 
sentence  since  it  was  redundant  with 
wording  in  the  last  sentence.  However, 
Federal  review  and  acceptance  is  still 
required.  Many  State  IXDTs  objected  to 
this  Federal  review  and  acceptance  of 
the  systems  as  proposed  in  this 
paragraph.  Since  sanctions  may  be 
applied  if  the  systems  do  not  meet  the 
requirements  of  this  rule,  Federal 
acceptance  is  necessary.  It  is  expected 
that  the  FHWA  and  the  FTA  field  staff 
will  work  closely  with  the  States  in 
development  and  establishment  of  the 
systems  so  that  they  will  have  first  hand 
knowledge  of  the  acceptability  of  the 
initial  systems.  Subsequent  reviews 
would  be  on  a  periodic  cycle  (e.g.,  2 
systems  each  year  over  a  3  year  period). 

Section  500.105(b),  proposed 
§  500.107(a)  in  the  NPRM,  requires  that 
the  States  have  procedures  for 
coordination  of  the  development, 
establishment  and  implementation  of 
the  systems.  "Operation"  of  the  systems 
has  been  added  to  this  requirement 
since  this  term  is  now  used  throughout 
the  regulation  as  a  measure  of 
implementation.  The  three  specific 
requirements  in  the  NPRM  have  been 
put  in  individual  subparagraphs  (1) 
through  (3)  for  clarity.  Several 
commenters  expressed  concern  about 
the  requirement  that  the  procedures 
include  the  use  of  data  bases  with  a 
common  or  coordinated  reference 
system.  One  commenter  believed  that 
this  would  require  the  use  of  a 
geographic  information  system.  The 
intent  of  this  requirement  was  to  avoid 
the  duplicative  collection  of  data  that 
would  be  used  by  more  than  one 
system.  It  does  not  mandate  a  specific 
type  of  data  base  or  reference  system. 
The  requirement  has  therefore  been 
retained. 

Section  500.105(c)  is  a  combination  of 
proposed  §§  500.105(c)  and  500.107(b) 
in  the  NPRM  which  contained 
duplicative  language.  This  paragraph 
includes  the  requirement  that  the 
systems  be  developed,  established,  and 
implemented  in  cooperation  with  MPOs 
and  other  affected  agencies.  A  few 
commenters  suggested  that  "local 
officials  in  non-metropolitan  areas"  be 
deleted  as  cooperating  agencies  since 
cooperation  with  local  officials  is  not  a 
legislative  requirement  as  it  is  with 
MPOs.  Since  these  local  officials  may  be 
responsible  for  some  of  the  systems  on 
facilities  under  their  jurisdiction,  this 
requirement  was  retained.  This  is 
consistent  with  the  involvement  that 
local  officials  in  metropolitan  areas 
would  have  as  a  result  of  their 
representation  on  MPOs. 

Several  commenters  expressed 
concern  that  it  would  be  impossible  to 
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develop  and  establish  the  systems  in 
cooperation  with  the  general  public  as 
proposed  in  §  500.105(c)  in  the  NPRM. 
The  FHWA  and  the  FTA  did  not  intend 
that  a  separate  public  involvement 
process  be  established  to  include  the 
technical  aspects  of  the  development 
and  establishment  of  the  systems.  The 
intent  was  that  the  public  be  informed 
of  the  assumptions  (e.g..  performance 
measures)  and  procedures  underlying 
the  systems  and  have  the  opportunity 
for  involvement  in  the  implementation 
of  the  results  of  the  systems.  Since  the 
results  of  the  management  systems  must 
be  considered  in  developing 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs,  this  information  is  expected 
to  be  made  available  through  the  public 
involvement  requirements  for  the 
planning  processes  under  23  CFR  part 
450.  To  eliminate  this 
misunderstanding,  the  phrase  "and  the 
public"  has  been  deleted  from  the 
NPRM  §500. 105(c). 

Paragraph  (d)  requires  that  the  CMS 
be  part  of  the  metropolitan  planning 
process  in  TMAs  in  accordance  with  the 
provisions  of  23  U.S.C.  134(i)(3)  and  49 
U.S.C.  app.  1607(i)(3)  and  the 
requirements  of  23  CFR  part  450. 
Several  commenters,  mostly  regional 
planning  agencies  or  MPOs.  believe  that 
the  regulation  should  specify  that  the 
MPOs  have  responsibility  for 
developing  and  implementing  the  CMS 
in  TMAs.  The  legislation  does  not 
mandate  that  a  specific  agency  have  this 
responsibility,  only  that  the  planning 
process  in  TMAs  must  include  a  CMS. 
The  FHWA  and  the  FTA  believe  that 
MPOs  in  TMAs  should  play  a  strong 
role  in  the  CMS.  but  that  the  specific 
roles  and  responsibilities  of  the  agencies 
involved  in  the  CMS  and  planning 
process  would  be  best  determined  by 
the  involved  agencies.  Therefore,  this 
requirement  has  not  been  changed,  but 
has  been  made  a  separate  paragraph  for 
emphasis. 

I  Section  500.105(e)  in  the  interim  final 
rule  requires  that  the  CMS.  PTMS.  and 
IMS  be  part  of  the  metropolitan 
planning  process  in  all  metropolitan 
areas  to  the  extent  appropriate  because 
of  their  close  relationship  to  the 
planning  process.  This  provision  was 
part  of  §  500.107(c)  in  the  NPRM.  It  has 
been  made  a  separate  paragraph  in  the 
interim  final  rule  for  emphasis.  Many  of 
the  commenters  agreed  that  these  three 
systems  are  closely  interrelated  and. 
since  they  overlap  extensively  with  the 
planning  process,  they  should  be  part  of 
that  process.  Other  commenters 
believed  that  the  decision  should  be  left 
to  the  agencies  involved.  The  FHWA 
and  the  FTA  agree  that  these  three 


systems  should  be  part  of  the  planning 
process  in  all  metropolitan  areas  to  the 
extent  appropriate.  As  with  the  CMS  in 
TMAs.  discussed  above,  roles  and 
responsibilities  of  the  agencies  involved 
need  to  be  mutually  determined  and  the 
staff  and  financial  resources  available  to 
MPOs.  particularly  in  smaller 
metropolitan  areas,  should  be  taken  into 
account.  This  requirement,  therefore, 
has  been  retained. 

Section  500.105(0  was  part  of 
proposed  §  500.107(c)  in  the  NPRM.  It 
provides  that,  in  metropolitan  planning 
areas  that  have  more  than  one  MPO 
and/or  include  more  than  one  State,  the 
establishment,  development,  and 
implementation  of  the  CMS.  PTMS.  and 
IMS  must  be  coordinated  among  the 
State(s)  and  MPO(s)  to  ensure 
compatibility  of  the  systems  and 
appropriate  consideration  of  their 
results.  This  provision  remains 
unchanged. 

Section  500.105(g)  (§  500.105(c)  in  the 
NPRM)  requires  that  the  results  of  the 
management  systems  be  considered  in 
developing  metropolitan  and  statewide 
transportation  plans  and  improvement 
programs  and  in  making  project 
selection  decisions.  This  requirement  is 
unchanged  from  the  NPRM.  Many  of  the 
commenters  requested  clarification  of 
the  relationship  of  the  management 
systems  and  the  planning  processes. 
This  issue  is  discussed  in  detail  above 
under  the  comments  and  responses  to 
subpart  A. 

Section  500.105(h)  (§  500.107(d)  in 
the  NPRM)  allows  States  and  other 
affected  agencies  flexibility  to  mutually 
determine  their  roles  and 
responsibilities,  but  the  State  is 
responsible  for  oversight  and 
coordination.  A  few  commenters 
believed  that  the  regulations  should 
specify  roles  and  responsibilities. 
However,  the  vast  majority  of 
commenters  on  this  issue  strongly 
favored  the  fiexibility  allowed  on  this 
issue  because  of  the  variation  of  agency 
capability  and  organizational 
responsibility  among  States,  MPOs,  and 
other  involved  agencies.  This 
requirement  is  unchanged  from  the 
NPRM. 

Section  500.105(i)  has  been  added  to 
the  interim  final  rule  to  clarify  the 
relationship  of  the  requirements  for 
State  management  systems  under  23 
U.S.C.  303  and  for  management  systems 
for  Federal  lands  highways  under  23 
U.S.C.  204.  Section  204(a)  of  title  23, 
U.S.C,  requires  the  Secretary  of 
Transportation,  in  cooperation  with  the 
Secretaries  of  the  Interior  and 
Agriculture,  to  develop  safety,  bridge, 
and  pavement  management  systems  for 
Federal  lands  highways.  Since  many 


Federal  lands  highways  are  public  roads 
under  State  or  local  jurisdiction,  such 
highways  will  be  covered  by  the 
systems  required  under  23  U.S.C.  303. 
Other  Federal  lands  highways  are 
owned  by  Federal  agencies.  To  avoid 
duplication  of  effort,  this  paragraph 
indicates  that  the  management  systems 
required  under  23  U.S.C.  303  should  be 
used  to  the  extent  appropriate  to  fulfill 
the  requirement  of  23  U.S.C.  204(a).  It 
specifies  that  the  State,  the  Federal 
agencies,  and  the  agencies  that  own  the 
roads  shall  cooperatively  determine 
responsibility  for  coverage  of  Federal 
lands  highways  under  their  respective 
jurisdictional  control  and  shall  ensure 
that  the  results  of  the  PMS.  BMS.  and 
SMS  for  Federal  lands  highways  are 
available,  as  appropriate,  for 
consideration  in  developing 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs  and  are  provided  to  the 
FHWA  for  use  in  developing  Federal 
lands  highway  programs.  In  addition  to 
this  general  provision,  language  has 
been  added  to  subparts  B  through  E  and 
H  of  this  regulation  to  address  coverage 
of  all  Federally  owned  public  roads  as 
discussed  in  the  section-by-section 
analysis  of  those  subparts. 

Section  500.105(j)  (§  500.107(e)  in  the 
NPRM)  requires  that  each  management 
system  include  appropriate  means  to 
evaluate  the  effectiveness  of 
implemented  actions  and  that  the 
effectiveness  of  all  of  the  systems 
combined  be  periodicaity  evaluated, 
preferably  as  part  of  the  planning 
processes.    ' 

Paragraph  (e)  of  §  500.105  in  the 
NPRM  indicated  that  the  FHWA's 
HPMS  and  the  FTA's  section  15  data 
would  be  used  by  the  Federal  agencies 
to  meet  their  data  needs  and  it 
encouraged  States  to  also  use  these  data 
bases  for  the  management  systems  to  the 
extent  possible.  The  intent  of  this 
paragraph  was  to  inform  the  States  that 
the  Federal  agencies  would  rely  on 
these  data  bases  to  meet  their  internal 
needs,  that  they  would  not  be  burdened 
with  submission  of  additional  data  to 
the  Federal  agencies  as  part  of  the. 
management  systems,  and  that  the 
States  may  be  able  to  use  these  data 
bases  for  the  systems.  This  paragraph 
was  misinterpreted  by  some 
commenters  who  believed  that  it 
mandated  use  of  the  HPMS  and  FTA 
section  15  data.  To  avoid  further 
misinterpretation,  the  paragraph  has 
been  deleted.  However,  to  lessen 
duplication  of  effort,  data  bases 
established  for  the  management  systems 
should  be  able  to  provide  information  to 
be  reported  to  the  FHWA  for  the  HPMS. 
in  accordance  with  the  HPMS  Field 
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Manual,'  as  well  as  to  provide  data 
needed  by  other  U.S.  DOT  agencies.  For 
example,  if  certain  data  (such  as, 
pavement  serviceability  ratings)  to  be 
collected  for  a  management  system  are 
also  needed  for  the  HPMS,  the  data 
should  be  ( ollected  and  maintained  as 
part  of  the  management  system  data 
base  in  a  format  that  can  also  be  used 
for  the  HPMS. 

Section  500. 1 07    Compliance 

This  section  was  §  500.109. 
Certification  of  implementation,  in  the 
NPRM.  The  title  has  been  changed  to 
"Compliance"  since  the  section  also 
addresses  implementation  of  the  trafTic 
monitoring  system  for  highways  (TMS/ 
H)  which  does  not  require  a 
certification.  The  provisions  for 
implementation  of  the  TMS/H  have 
been  moved  to  a  new  §  500.107(e),  as 
discussed  below,  to  avoid  confusion  on 
the  applicability  of  the  certification 
requirement. 

In  accordance  with  the  legislation. 
§  500.107  requires  a  State  to  certify  that 
it  is  implementing  each  of  the 
management  systems  in  subparts  B 
through  G  .n  Federal  fiscal  year  1995. 
The  language  has  been  changed  to 
indicate  that  the  State  is  to  certify  to  the 
Secretary,  not  to  the  FHWA.  to  conform 
to  the  legislative  language.  The 
certification  statement  would  be 
addressed  to  the  Secretary,  but  it  would 
be  submitted  to  the  FHWA  Division 
Administrator  for  processing.  It  was 
proposed  in  the  NPRM  that  a  State 
would  be  considered  to  be 
implementing  a  system  if  the  system 
was  in  operation  in  accordance  with  any 
phase-in  criteria  for  the  specific  system. 
All  of  the  systems  did  not  include 
phase-in  criteria  in  the  NPRM.  Each  of 
the  systems  now  have  a  compliance 
schedule  provision.  The  wording  in 
§  500.107(a),  therefore,  has  been 
changed  fh)m  "in  accordance  with  any 
phase-in  criteria"  to  "in  accordance 
with  the  compliance  schedule."  As 
noted  above  in  the  discussion  of 
comments  ^nder  subpart  A  and  below 
in  the  section-by-section  analysis  for  the 
affected  systems,  the  deadline  for  full 
operation  of  some  of  the  systems  has 
been  extended.  The  last  sentence  of  this 
paragraph  that  required  the  State's 
certification  to  describe  the  status  of 
implementation  for  the  entire  State  was 
reworded  and  moved  to  paragraph  (c)  of 
this  section  since  paragraph  (c)  also 
included  requirements  for  contents  of 


3  Highway  Perfonnance  Monitoring  System 
(HPMS)  Field  Mwual  for  the  Continuing  Analytical 
and  Statistical  Data  Base.  DOT/FHWA.  August  30, 
1993,  (FHWA  Order  M5600.1B).  Available  for 
inspection  and  copying  as  prescribed  in  49  OH 
pan  7.  appendix  D. 


the  certification.  A  few  commenlers 
suggested  that  the  Slate  be  allowed  to 
rely  on  certifications  from  MPOs  and 
other  agencies  that  may  be 
implementing  subsystems  of  a 
management  system.  This  is  not 
precluded  by  the  regulations,  but  the 
State  would  be  responsible  for  ensuring 
the  validity  of  such  certifications.  The 
status  reported  in  the  subsystem 
certifications  would  need  to  be  included 
in  the  State's  certification. 

Revisions  also  have  been  made  to 
paragraph  (b)  which  requires  that  the 
FHWA  be  notified  by  September  30. 
1994,  of  the  title  of  the  State's  certifying 
official(s).  The  reference  to  notifying  the 
FHWA  of  the  name  of  the  certifying 
official  has  been  removedio  reinforce 
the  preference  for  designation  of  a 
position  by  title  to  avoid  the  need  for 
redesignation  when  there  is  a  change  in 
personnel.  The  Commonwealth  of 
Puerto  Rico  was  added  for  clarity.  Also 
for  clarity.  language  was  added  to 
indicate  that  the  notification  is  to  be 
submitted  to  the  FHWA  Division 
Administrator  the  NPRM  had 
instructed  States  to  submit  the 
notification  to  the  FHWA  without 
specifying  which  office. 

Paragraph  (c)  requires  submission  of 
the  State's  certification  annually  by 
January  1  each  year,  beginning  January 
1, 1995.  It  specifies  the  content  of  the 
certification,  including  the  status  of  any 
subsystems.  Language  has  been  added  to 
require  that  a  copy  of  the  workplan(s) 
that  are  to  be  prepared  by  October  1, 
1994.  in  accordance  with  the  provisions 
in  the  compliance  schedules  in  each 
subpart,  be  included  with  the  first 
certification(s)  and  that  subsequent 
certifications  include  any  significant 
revisions  to  the  workplans.  The  NPRM 
specified  that  the  certification  include  a 
discussion  of  planned  corrective  actions 
for  any  management  system  that  is  not 
under  development  or  in  operation  in 
accordance  with  the  compliance 
schedule  for  the  system.  This  has  been 
revised  to  specify  "in  accordance  with 
the  State's  workplan"  since  the 
workplan  will  be  used  as  the  measure  of 
compliance,  until  the  date  for  full 
operation  of  a  management  system,  in 
accordance  with  the  requirements  of  the 
compliance  schedule  for  the 
management  system.  The  sentence  that 
indicated  that  the  information  in  the 
State  certification  statements  will  be 
used  to  prepare  annual  reports  to  the 
Congress  on  the  status  of 
implementation  of  the  management 
systems  has  been  deleted  since  it  was 
informational  only.  The  agencies  will 
still  use  the  information  in  the 
certification  statements  for  the  report  to 
the  Congress  to  the  extent  it  is  available. 


Paragraph  (d)  indicates  that  the 
FHWA  Division  Office  will  provide 
copies  of  the  certification(s)  and  any 
relevant  supporting  documentation  to 
any  other  Federal  agencies  involved 
with  a  particular  system.  This  provision 
is  intended  to  lessen  the  burden  that 
would  be  involved  with  submission  of 
the  certifications  by  the  States  to 
multiple  Federal  agencies.  In  response 
to  suggestions  from  many  commenters, 
language  has  been  added  to  indicate  that 
the  FHWA  will  notify  the  State  within 
90  days  of  receipt  whether  the 
certification  is  acceptable. 

As  noted  above,  §  500.107(e)  has  been 
added  to  clarify  that  the  certification 
requirement  does  not  apply  to  the  TMS/ 
H.  This  paragraph  specifies  that  a  State 
shall  be  considered  to  be  implementing 
the  TMS/H,  specified  in  subpart  H,  if 
the  TMS/H  is  under  development  or  in 
use  in  accordance  with  the  compliance 
schedule  in  §  500.809.  In  addition,  the 
State  is  required  to  submit  the  work 
plan  for  the  TMS/H  to  the  FHWA 
Division  Administrator  by  January  1, 
1995. 

Section  500.109    Sanctions 

This  section  was  §500.111  in  the 
NPRM.  It  describes  the  provisions  for 
withholding  title  23,  U.S.C,  or  Federal 
Transit  Act  funds  for  non-compliance 
and  the  procedures  for  restoration  of 
withheld  funds.  Almost  all  States 
objecied  to  withholding  of  their 
apportionments  for  non-compliance  for 
systems  or  facilities  over  which  they  do 
not  have  jurisdictional  control.  Since 
title  23.  U.S.C,  funds  are  only 
apportioned  to  the  States,  there  are  no 
other  agencies  from  which  funds  can  be 
withheld.  In  recognition  of  this  fact, 
both  the  NPRM  and  the  interim  final 
rule  indicate  that  the  Federal  agencies 
will  exercise  discretion  and  target 
sanctions  to  correct  deficiencies  without 
penalizing  agencies/areas  that  are  in 
compliance. 

Minor  revisions  in  language  have 
been  made  in  each  paragraph  of 
§  500.109  in  the  interim  final  rule.  In 
addition,  the  phrase  "specified  in 
subparts  B  through  G"  has  been  added 
to  paragraph  (a)  to  clarify  that  the 
sanction  provisions  apply  only  to  the 
six  management  systems,  and  not  the 
TMS/H  which  is  in  subpart  H.  Also  in 
response  to  suggestions  from  several 
commenters,  specific  timeframes  for 
State  and  FHWA  actions  have  been 
added  to  paragraph  (c).  The  time  for  a 
State  to  respond  to  notification  that 
sanctions  will  be  imposed  has  been 
changed  from  "a  reasonable  period  of 
time"  to  "60  days  from  the  date  of 
notification."  Similarly,  the  FHWA  will 
notify  the  State  if  the  proposed 
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corrective  actions  are  acceptable  within 
60  days  of  receipt  of  the  State's 
response. 

Section  500.  HI    Funds  for 
Development.  Establishment,  and 
Implementation  of  the  Systems 

iThis  section  was  §  500.113  in  the 
NPRM.  It  identifies  the  categories  of  title 
23.  U.S.C,  and  Federal  Transit  Act 
funds  that  may  be  used  for 
development,  establishment  and 
implementation  of  the  systems  in 
accordance  with  legislative  provisions 
for  those  funds.  This  section  is 
unchanged  from  the  NPRM. 

Comments  were  received  that  the 
regulations  prohibit  or  discourage  the 
use  of  metropolitan  planning  or 
congestion  mitigation  and  air  quality 
improvement  program  (CMAQJ  funds 
for  management  system  purposes  to 
ensure  that  MPOs  have  adequate 
resources  for  their  core  planning 
activities  and  that  the  amount  of  funds 
available  for  air  quality  planning  is  not 
lessened.  Another  commenter  suggested 
that  the  list  of  funds  that  may  be  used 
be  revised  to  include  railroad-highway 
grade  crossing  (23  U.S.C.  130).  hazard 
elimination  (23  U.S.C.  152).  and 
highway  safety  program  (23  U.S.C.  402) 
funds. 

The  use  of  metropolitan  planning  or 
CMAQ  funds  is  optional  and  is 
specifically  allowed  by  title  23,  U.S.C; 
therefore,  such  use  cannot  be  restricted 
by  this  regulation.  Specific 
identification  of  funds  for  the  railroad- 
highway  grade  crossing  and  hazard 
elimination  programs  is  not  necessary 
since  such  funds  are  a  set-aside  of  STP 
funds.  In  addition  if  specifically  listed, 
it  would  be  implied  that  such  funds 
could  be  used  for  all  of  the  systems 
when  the  provisions  of  sections  130  and 
152  of  title  23.  U.S.C.  restrict  their  use 
tb  safety  purposes.  Neither  23  U.S.C. 
303  nor  402  address  the  use  of  §  402 
funds  for  the  management  systems  and 
such  use  is.  therefore,  not  listed  in  the 
regulation. 

One  State  DOT  recommended  that 
paragraph  (b)  be  changed  to  indicate 
that  all  of  the  categories  of  funds  would 
be  administered  under  the  procedures 
for  planning  grants  because  more  types 
of  costs  would  be  eligible.  When  any  of 
the  identified  categories  of  funds  are 
used  for  non-construction  purposes, 
such  as  development,  establishment, 
and  implementation  of  these  systems, 
the  same  types  of  costs  would  be 
eligible.  However,  other  administrative 
requirements,  such  as  programming  of 
Slip  funds  in  transportation 
improvement  programs  or 
demonstration  that  use  of  CMAQ  funds 
will  benefit  attainment  of  a  national 


ambient  air  quality  standard,  vary  and 
cannot  be  changed.  Except  for  minor 
changes  in  language  that  were  made  for 
clarity,  this  section  remains  unchanged 
from  the  NPRM. 

Section  500. 1 1 3    Acceptance  of 
Existing  Management  Systems 

This  section  was  §  500.115  in  the 
NPRM.  It  includes  procedures  for  State 
submission  and  Federal  review  and 
approval  of  a  State  request  to  accept  an 
existing  system  in  lieu  of  development 
of  a  new  one.  The  last  sentence  of 
paragraph  (b)  has  been  rewritten  for 
clarity  without  a  change  in  substance.  In 
response  to  comments  from  several 
agencies,  paragraph  (c)  has  been 
amended  to  require  the  FHWA  to 
respond  to  a  State's  request  within  90 
days  of  receipt.  Paragraph  (d)  in  the 
NPRM  indicated  that  the  reason  for 
submission  of  any  requests  for 
acceptance  of  existing  systems  within 
six  months  was  to  allow  time  for  any 
needed  modifications  to  be  made  by 
Federal  fiscal  year  1995.  This  language 
was  not  necessary  and  has  been 
removed  since  each  system  has  a 
compliance  schedule  that  must  be  met, 
whether  a  new  system  is  being 
developed  or  an  existing  one  is  being 
modified. 

Subpart  B — Pavement  Management 
System 

A  total  of  53  commenters  responded 
to  the  PMS  portion  of  the  NPRM.  The 
commenters  consisted  of  34  State 
agencies.  8  local  agencies,  6  National/ 
regional  interest  groups/associations.  4 
regional  planning  agencies/MPOs.  and  1 
transit  operator.  The  majority  of  the 
commenters  wanted  flexibility  to  design 
their  systems.  Several  wanted  technical 
clarification  on  various  items.  The  areas 
of  concern  and  the  resulting  changes  to 
the  rulemaking  are  discussed  in  the 
following  paragraphs. 

Summary  of  PMS  Comments 

Comment 

The  "standards"  are  too  prescriptive 
and  encompassing.  States  should  have 
more  flexibility,  particularly  on  Federal- 
aid  highways  that  are  under  local 
jurisdiction. 

Response 

The  application  of  the  "standards" 
has  been  changed  to  provide  more 
flexibility  to  the  States.  The  term 
"components"  is  usfed  in  the  interim 
final  rule  instead  of  "standards."  The 
components  are  divided  into  two 
groups:  (1)  the  National  Highway 
System  (NHS)  and  (2)  all  Federal-aid 
highways  that  are  not  on  the  NHS.  The 
"standards"  that  were  included  in  the 


NPRM  that  applied  to  all  Federal-aid 
highways  now  only  apply  to  the  NHS. 
For  those  Federal-aid  highways  that  are 
not  on  the  NHS.  each  State  has  the 
flexibility  to  adjust  the  NHS  procedures 
to  the  degree  needed  to  fit  the 
characteristics  of  the  State  and  local 
pavement  networks.  The  decision  to 
require  specific  components  for  the 
NHS  is  based  on  the  importance  that  the 
Congress  and  the  FHWA  place  on  the 
NHS. 

Comment 

Some  States  provide  State-aid  to  local 
agencies  in  lieu  of  Federal-aid. 
Consequently,  the  local  agencies  have 
no  financial  incentive  to  develop  a  PMS 
and.  therefore,  they  should  be  exempted 
from  having  a  PMS.  Similariy.  some 
States  may  not  have  legal  authority  to 
require  another  agency  that  has 
jurisdiction  over  Federal-aid  highways 
to  implement  a  PMS  and  the  regulations 
should  only  make  States  responsible  for 
limited  oversight  and  reporting  of  the 
management  systems  for  these  roads. 

Response 

The  ISTEA  requires  States  to  develop, 
establish,  and  implement  a  system  for 
managing  highway  pavement  of  all 
Federal-aid  highways.  This  will 
undoubtedly  require  cooperation  and 
joint  effort  between  the  State  and  other 
agencies  that  have  jurisdiction  over 
some  Federal-aid  highways.  Cooperative 
agreements  between  States  and  local 
jurisdictions  have  been  widely  used  to 
extend  the  benefits  of  the  Federal-aid 
program  to  local  facilities,  and  can  be 
used  to  extend  PMS  coverage  to  these 
facilities.  Under  the  interim  final  rule. 
States  have  the  flexibility  to  enter  into 
agreements  with  other  agencies  to 
implement  PMS  subsystems,  but  the 
States  have  responsibility  to  oversee  and 
report  on  the  status  of  the  PMS 
statewide.  States  and  MPOs  also  have 
the  responsibility  to  use  PMS 
information  as  input  in  developing 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs.    . 

Comment 

Many  States  began  developing  and 
implementing  PMSs  several  years  ago. 
To  date,  much  work  has  been 
completed.  It  is  not  realistic,  practical, 
or  beneficial  to  reopen  and  revisit  these 
completed  phases  of  PMS  in  order  to 
comply  with  the  requirement  to 
coordinate  management  systems  with 
MPOs.  The  completed  PMSs  should  be 
accepted  and  "grandfathered."  The 
coordination  requirement  should  only 
apply  to  new  development  and 
enhancements  to  existing  PMSs. 
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Response 

It  is  not  the  intent  to  reopen 
completed  and  accepted  PMSs  for 
review  and  coordination.  However, 
development  of  new,  or  revision  of 
existing,  PMSs  must  be  coordinated 
with  MPOs  and  other  affected  agencies. 
In  addition,  the  views  of  MPOs  and 
other  affected  agencies  need  to  be 
considered  when  acceptance  of  an 
existing  system  is  requested. 

Comment 

"Maintenance"  data  is  required  under 
the  project  history  and  engineering 
analysis  provisions  of  the  NPRM.  Since 
"maintenance"  covers  a  broad  range  of 
activities,  including  minor  repairs,  such 
as  pot  hole  |;>atching,  the  word  "niajor" 
should  be  put  in  front  of  the  word 
"maintenance"  to  capture  only  the  more 
significant  types  of  maintenance. 

Response 

This  recommendation  was 
incorporated  in  the  interim  final  rule  by 
putting  the  word  "preventive"  in  front 
of  the  word  "maintenance." 

Comment 

Most  local  agencies  are  not  equipped 
to  p>erfonn  skid  tests. 

Response 

A  PMS  uses  surface  friction  data  that 
is  obtained  from  a  State's  skid  testing 
program.  A  PMS  does  not  require  any 
new  or  additional  skid  testing  that  goes 
beyond  a  State's  normal  skid  testing 
program.  For  the  non-NHS  highways, 
the  applicability  of  the  PMS 
components  is  a  Slate  decision. 

Comment 

It  is  doubtful  that  many  local  county 
and  city  agencies  have  the  resources  to 
implement  the  simplest  of  PMSs.  Many 
of  these  agencies  do  not  even  have  the 
inclination  or  expertise  to  perform  such 
elements  as  condition,  performance,  or 
investment  analysis. 

Response 

The  original  provisions  in  the  NPRM 
were  changed  in  the  interim  final  rule 
to  provide  States  and  local  agencies  the 
flexibility  to  determine  the  appropriate 
levels  of  complexity  based  on  the 
network  characteristics.  It  is  anticipated 
that  muii>  local  PMSs  will  be  very  basic 
and  simple.  In  those  instances  where  a 
local  agency  does  not  initially  have  the 
ability  to  implement  the  simplest  of 
PMSs,  other  alternatives  should  be 
explored,  surh  as,  training,  technical 
assistance,  '..chnical  services,  and 
consultant  services. 


Conunent 

Implementation  should  be  phased  in. 

Response 

It  is  agreed  that  a  phase-in  approach 
is  needed  and  the  interim  final  rule 
contains  a  compliance  schedule 
provision.  This  schedule  makes 
provisions  for  developing  a  statewide 
plan  followed  by  implementing  a  PMS 
on  the  NHS  and  then  on  the  non-NHS. 

Comment 

Concern  was  expressed  over  the 
proposed  requirement  for  an  annual 
evaluation  and  updating  of  procedures 
and  calibration  of  relationships  and 
criteria  using  PMS  performance  data. 
The  annual  update  of  pavement 
performance  models  is  too  frequent.  To 
be  more  practical,  these  models  should 
be  updated  at  frequencies  of  about  three 
to  five  years,  allowing  sufticient  time  to 
monitor  and  evaluate  changes.  Annual 
updates  of  recommended  project  repair 
strategies  and  timing  would  be  cost- 
effective,  but  modifying  pavement 
performance  models  that  frequently 
would  be  neither  practical  nor  effective. 

Response 

This  concern  is  valid  and  clarification 
has  been  provided  in  the  interim  final 
rule.  It  was  not  the  intent  to  annually 
recalibrate  the  PMS  models,  but  to 
update  any  new  engineering  criteria, 
practices,  or  methodologies  as 
appropriate.  The  interim  final  rule 
provides  flexibility  to  each  State  to 
establish  the  frequency  of  the  various 
analyses. 

Comment 

It  is  recognized  that  certain  analyses 
are  required  to  ensure  that  a  PMS  is 
functioning  properly  and  meeting  its 
intended  goals.  However,  the 
requirements  of  the  proposed  rule  go  far 
beyond  meeting  this  need  when  the  rule 
requires  each  agency  to  have  a  research 
program. 

Response 

It  is  not  the  intent  of  this  regulation 
to  require  analyses  that  go  beyond  the 
needs  of  a  properly  functioning  PMS. 
The  interim  final  rule  provides  the 
flexibility  to  establish  components  (for 
Federal-aid  highways  not  on  the  NHS) 
that  fit  State  and  local  conditions.  State- 
of-the-art  PMS  technology  is  readily 
available  through  both  the  private  and 
public  sectors. 

Comment 

The  final  rule  should  require,  not  just 
consider,  life-cycle  cost  evaluation. 


Response 

This  change  has  been  made  and  the 
interim  final  rule  requires  a  life-cycle 
cost  evaluation.  This  requirement  is  in 
keeping  with  the  metropolitan  and 
statewide  planning  provisions  in  23 
U.S.C.  134(f)(12)  and  135(cH20). 

Comment 

A  PMS  needs  to  define  investment 
levels  necessary  to  reverse  deferred 
maintenance  trends  and  maintain 
current  conditions. 

Response 

The  concern  over  deferred 
maintenance  is  addressed  by  the 
ii^ vestment  analysis  provisions  of  the 
interim  final  rule.  Under  project-level 
analysis,  the  PMS  must  result  in  a 
recommended  list  of  projects  with 
recommended  preservation  treatments. 
It  is  generally  imderstood  that  the 
analysis  of  preservation  treatments 
should  consider  preventive 
maintenance  which  is  referenced  in  two 
other  provisions  of  the  interim  final 
rule. 

Comment 

PMS  results  should  be  linked  to 
investment  choices  and  programmed  in 
an  explicit  manner. 

Response 

PMS  results  are  linked  in  an  explicit 
manner  to  investment  choices  when  a 
PMS  produces  a  prioritized  list  of 
recommended  candidate  projects. 

Comment 

We  collect  traffic  data  once  every  5  or 
10  years  on  some  of  the  remote  rural 
arterials  (not  on  the  coimected  highway 
system)  because  of  high  travel  costs.  The 
proposed  rule  would  require  a  biennial 
review  of  these  roads. 

Response 

This  rule  does  not  require  a  biennial 
review.  Details  on  traffic  data  should  be 
addressed  by  the  State  and  the  FHWA 
division  office. 

Comment 

Consideration  should  be  given  to  the 
existing  PMS  develo]>ed  under  previous 
Federal  guidelines.  Considerable  time 
and  money  was  expanded  in  developing 
these  systems.  The  regulation  should 
allow  maximum  flexibility  to  allow  the 
State  to  salvage  as  much  as  possible 
from  existing  systems. 

Response 

The  intent  of  the  NPRM  and  the 
interim  final  rule  is  to  make  the 
maximum  utilization  of  the  existing 
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PMSs.  consistent  with  legislative 
requirements. 

Comment 

Extending  the  PMS  to  roads  that  are 
not  on  the  State  system  results  in 
including  roads  for  which  there  is  no 
recorded  history.  Development  of 
missing  historical  data  will  be 
particularly  onerous  for  regional  and 
local  governments.  The  regulation 
should  require  historical  data  only 
where  it  is  available. 

Response 

It  was  not  intended  that  missing 
historical  data  be  developed.  Historical 
data  that  exists  is  t.o  be  used  in  the  PMS 
and  new  historical  records  should  be 
established  when  project  level  analysis 
and  design  are  performed. 

Comment 

A  PMS  should  apply  only  to  hard 
surfaced  public  (Federal-aid)  highways. 
An  unpaved  road,  even  if  meeting  the 
d^inition  of  a  Federal-aid  highway, 
need  not  be  included  in  the  pavement 
management  system.  Although 
rudimentary,  this  should  be  stated  in 
the  rulemaking  in  order  to  minimize  the 
possibility  of  misinterpretation. 

Response 

The  policy  provision  that  requires  a 
PMS  for  all  Federal-aid  highways 
includes  paved  and  unpaved  roads. 
Although  the  characteristics, 
preservation  treatments,  and  economic 
analysis  of  unpaved  roads  are  different 
in  many  ways  from  those  of  paved 
roads,  the  components  and  design  of 
PMSs  can  reflect  the  differences. 

Comment 

One  State  commented  that  the  value 
of  promoting  the  use  of  a  PMS  on  all 
Federal-aid  highways,  regardless  of 
jurisdiction  is  recognized  and  that,  for 
the  past  several  years,  there  has  been  a 
substantial  effort  to  develop  and 
implement  PMSs  at  the  regional  and 
local  levels  throughout  the  State.  Of 
concern  to  local  agencies,  however,  is 
the  implication  in  the  policy  statement 
that  a  single  PMS  is  to  be  used  by  both 
State  and  local  jurisdictions 
"subdivided  into  multiple  network 
levels  which  would  typically  include 
the  NHS  and  the  various  strata  for  the 
remainder  of  Federal  highways  *  *  *  ." 
While  the  majority  of  PMSs  being 
developed  and  implemented  within  the 
State  employ  the  same  basic  concepts, 
they  are  not  identical.  Forcing  all  PMSs 
to  be  cast  from  a  single  mold  would 
constitute  a  failure  to  recognize  the  vast 
differences  between  State  and  local 
treuisportation  systems  and  would 


impose  an  unnecessar>  hardship  upon 
local  jurisdictions.  In  addition,  such  a 
decision  would  serve  to  truncate  the 
vigorous  research  and  experimentation 
that  is  currently  underway  to  improve 
upon  this  emerging  technology.  The  rule 
should  state  that  there  may  be  any 
number  of  separate  PMSs  under  the 
responsibility  of  the  State. 

Response 

State  and  local  agencies  have  the 
flexibility  to  design  PMSs  to  meet  the 
needs  of  the  local  agencies.  This 
regulation  does  not  require  that  a 
"single"  PMS  be  employed  by  both 
State  and  local  jurisdictions  nor  do 
PMSs  have  to  be  "identical"  or  "cast 
from  a  single  mold."  The  degree  of 
uniformity  and  design  of  a  PMS  should 
be  worked  out  between  the  State  and 
local  agencies.  The  interim  final  rule 
has  been  clarified  to  indicate  that  a 
State's  PMS  may  include  subsystems. 

Comment 

Since  testing  procedures  to  determine 
pavement  serviceability  rating  (PSR) 
have  been  eliminated,  it  is  not 
appropriate  to  require  an  estimate  of 
remaining  service  life. 

Response 

The  PMS  components  require  the 
analysis  of  the  remaining  service  life  for 
the  NHS.  It  can  be  analyzed  based  on 
ride,  rutting,  distress,  composite 
condition  index,  and  other  criteria  an 
agency  deems  appropriate.  It  is  not 
limited  to  PSR. 

Comment 

The  NPRM  contained  a  provision  in 
§  500.205(a),  that  stated,  "each  State 
shall  have  a  PMS  that  covers  rural 
arterial  and  urban  principal  arterial 
routes  under  its  jurisdiction  by  January 
13, 1993."  Why  is  this  in  the  NPRM 
since  this  compliance  date  has  passed? 

Response 

This  provision  has  been  deleted 
because  the  purpose  of  FHWA's 
previous  pavement  management  policy 
has  been  satisfied  and  the  new 
provisions  in  the  interim  final  rule 
better  reflect  the  Federal  interest  in  the 
NHS. 

Section-by-Section  Analysis 

Section  500.201     Purpose 

This  section  states  the  purpose  of 
subpart  B  of  this  rulemaking  and  has 
been  reworded  to  be  consistent  with  the 
purpose  statements  for  the  other 
subparts  and  to  indicate  that  the  general 
requirements  in  subpart  A  apply  to  the 
PMS. 


Section  500.203    PMS  Definitions 

This  section  incorporates  the 
definitions  of  23  U.S.C.  101(a)  and  23 
CFR  500.103  by  reference  and  includes 
definitions  of  povemenf  design  and 
pavement  management  system.  Minor 
revisions  were  made  to  the  definition  of 
pavement  management  system  to  make 
it  consistent  with  the  definitions  of  the 
other  systems. 

Section  500.205     PMS  General 
Requirements 

This  section  was  entitled  "Policy  '  in 
the  NPRM.  The  title  has  been  changed 
to  "PMS  general  requirements"  in  the 
interim  final  rule  to  better  describe  its 
content  and  to  be  consistent  vyith 
section  titles  of  the  other  management 
systems.  Section  500.205  requires  a 
State  to  have  a  PMS  that  meets  the 
requirements  set  forth  in  §  500.207. 
Further,  it  defines  the  applicability  of 
PMSs.  Section  500.205(a)  in  the  NPRM, 
which  incorporated  the  January  13, 
1993,  compliance  date  for  FHWA's 
previous  pavement  management  policy, 
has  been  deleted  from  the  interim  final 
rule  because  the  new  provisions 
supersede  the  old  policy.  Section 
500.207.  entitled  "Coordination."  in  the 
NPRM  has  been  combi.ied  into  this 
section.  Although  some  commenters 
wanted  to  reduce  the  network  coverage, 
the  interim  final  rule  specifies  that  all 
Federal-aid  highways  are  to  be  covered 
by  the  State's  PMS  as  required  by  the 
ISTEA,  except  for  federally  owned 
public  roads.  Coverage  of  federally 
owned  public  roads  would  be 
determined  coof)eratively  by  the  FHWA 
and  the  agencies  that  own  the  roads. 

Section  500.207    PMS  Components 

This  section  was  §  500.209, 
Standards,  in  the  NPRM.  The  title  has 
been  changed  to  "PMS  components"  to 
better  describe  its  contents  and  to  be 
consistent  with  the  section  titles  of  the 
other  management  systems.  The  section 
sets  forth  processes  and  procedures  that 
must  be  included  in  a  State  PMS  for  the 
National  Highway  System  (NHS). 

This  section  has  been  changed  from 
the  NPRM  to  allow  more  flexibility.  In 
the  NPRM,  the  "standards"  applied  to 
all  PMSs  on  all  Federal-aid  highways.  In 
the  interim  final  rule,  paragraph  (a) 
includes  the  components  that  are 
required  for  the  NHS.  Paragraph  (b) 
provides  flexibility  to  States  to  develop 
components  for  Federal-aid  highways 
not  on  the  NHS.  This  is  a  major  change 
from  the  NPRM. 

Section  500.209    PMS  Compliance 
Schedule 

This  section  sets  forth  specific  dates 
and  progress  for  implementation  of  the 
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PMS.  The  NPRM  did  not  contain  a 
'separate  compliance  schedule  section 
and  proposed  full  compliance  for  all 
Federal-aid  highways  by  January  1. 
1995.  Because  of  the  numerous 
comments  that  a  phase-in  schedule 
should  be  allowed,  particularly  at  the 
local  level,  the  date  for  full  compliance 
for  the  NHS  is  extended  to  October  1, 
1995.  and  for  non-NHS  Federal-aid 
highways  to  October  1. 1997.  This  is  a 
major  change  from  the  NPRM  and 
should  allow  a  reasonable  amount  of 
time  to  fully  implement  all  phases  of  the 
PMSs. 

Subpart  C — Bridge  Management  System 

A  total  of  45  commenters  responded 
to  the  BMS  portion  of  the  NPRM.  The 
commenters  consisted  of  36  State 
agencies,  5  National/regional  interest 
groups/associations,  2  local  agencies, 
and  2  regional  planning  agencies/MPOs. 
The  majority  of  the  commenters  did  not 
indicate  serious  disagreement  with  the 
proposed  rule  but  many  suggested 
minor  changes  or  clarifications.  A  few 
expressed  major  concerns  with  some 
provisions.  The  areas  of  concern  and  the 
resulting  changes  to  the  rulemaking  are 
discussed  in  the  following  paragraphs. 

Summary  of  BMS  Comments 

Comment 

Several  States  expressed  the  view  that 
the  BMS  data  requirements  are  too 
prescriptive,  particularly  for  bridges  on 
roads  that  are  not  Federal-aid  highways. 
Changes  were  desired  that  would  allow 
the  States  more  flexibility  to  adjust 
elements  that  are  not  found  to  add 
value. 

Response 

The  proposed  data  requirements  for 
BMSs  were  contained  in  §  500.307(b)  in 
the  NPRM.  This  section  is  modified  in 
the  interim  final  rule  to  be  less 
prescriptive  regarding  the  data  that 
States  are  required  to  collect.  The 
interim  final  rule  retains  the  NPRM 
requirement  that  States  must  have  a  data 
base  and  an  ongoing  program  for  the 
collection  and  maintenance  of  the 
inventory,  inspection,  cost,  and 
supplemental  data  needed  to  support 
the  BMS.  The  interim  final  rule  deletes 
paragraphs  (b)(1)  through  (b)(5)  of 
§  500.307  in  the  NPRM,  which  listed 
minimum  BMS  data  requirements.  With 
this  change,  minimum  data 
requirements  will  be  determined  by  the 
State's  own  BMS  objectives  and  the 
analyses  required  by  §  500.307(c). 

Comment 

A  number  of  commenters  indicated 
that  some  elements  of  user  costs  would 
be  difficult  to  implement.  User  costs 


associated  with  accidents  were  noted  as 
being  especially  difficult  to  determine 
and  perhaps  unnecessary  on  low 
volume  roads.  Some  commenters 
questioned  the  need  to  consider 
accident  and  user  costs  for  all 
structures. 

Response 

The  FHWA  recognizes  that  States  may 
have  limited  capability  to  estimate  user 
costs,  particularly  on  low  traffic  volume 
roads.  However,  as  management  systems 
are  implemented,  establishing  linkages 
to  information  that  would  improve  the 
ability  to  make  belter  estimates  should 
be  a  goal.  Technological  advancements, 
such  as  the  ability  to  accurately  spot  the 
location  of  accidents  will,  with  time, 
improve  the  quality  of  information  and 
the  ability  to  make  estimates.  If  the 
available  State  data  are  not  sufficiently 
comprehensive  for  estimating  models, 
these  might  be  augmented  with 
information  from  other  sources.  Possible 
sources  would  be  national  studies  on 
bridge-related  accidents  and  individual 
State  studies  such  as  the  work 
performed  in  North  Carolina^,  which 
determined  user  costs  for  vehicular 
accidents  and  detours  resulting  from 
functional  deficiencies.  The  NPRM 
definition  of  user  costs  is  modified  to 
clarify  that  accident  costs  may  be 
measured  on  site  or  estimated  through 
the  use  of  models.  If  accident  or  other 
types  of  user  costs  are  determined  to  be 
negligible  on  low  volume  roads,  that 
fact  should  be  reflected  in  the  cost 
models. 

Comment 

Several  commenters  stated  that  short 
implementation  deadlines  are 
unrealistic  and  that  they  are  being 
forced  to  adopt  a  currently  developed 
system  instead  of  developing  their  own 
system.  Suggestions  for  additional  time 
for  implementation  ranged  from  one 
year  to  an  indefinite  period. 

Response 

The  proposed  compliance  schedule 
for  BMS  would  have  allowed  4  years 
from  the  effective  date  of  the  regulation 
for  States  to  have  a  fully  implemented 
system.  This  schedule  was  proposed 
based  on  the^assumption  that  a  State 
could  take  advantage  of  BMS 
developments  that  are  presently 
available  or  well  underway.  The 
compliance  schedule  in  the  interim 
final  rule  extends  the  timeframe  for  full 


'  Bridge  Management  Under  a  Level  of  Service 
Concept  Providing  Optimum  Improvement  Action, 
Time,  and  Budget  Prediction.  FHWA/NC/88-4X)4, 
September  1987.  Available  for  inspection  and 
copying  as  prescribed  in  49  CFR  part  7,  appendix 
D. 


implementation  of  BMSs  to  October  1 , 
1998,  or  approximately  one  additional 
year.  Assuming  that  data  collection  and 
software  development  can  be 
accomplished  concurrently,  this 
additional  time  should  be  sufficient  for 
a  State  to  take  an  independent  path  in 
developing  a  BMS  if  it  so  chooses. 

Comment  » 

One  State  commented  that  the  rule 
excessively  involves  bridges  on  the 
lower  functional  classes  of  highways  for 
which  the  State  does  not  have 
jurisdiction.  Others  indicated  that  a 
lesser  degree  of  BMS  sophistication 
should  be  allowed  for  locally-owned 
bridges. 

Response 

It  is  not  expected  that  BMSs  will 
require  a  major  change  in  the  level  of 
State  involvement  in  the  management  of 
bridges  under  local  jurisdiction. 
Generally  speaking,  it  would  be  the 
State's  responsibility  to:  (1)  Assure  that 
appropriate  data  are  provided  to  the 
State  operated  system.  (2)  evaluate  the 
needs  of  locally  owned  bridges  based  on 
data  analyses.  (3)  determine  equitable 
distributions  of  Federal  bridge  funds, 
and  (4)  provide  network  analysis  results 
to  local  bridge  owners  for  their 
guidance.  The  network,  in  this  case,  is 
the  bridge  inventory  of  the  local 
jurisdiction.  Since  the  BMS  is  State- 
operated,  the  only  advantage  to 
reducing  the  level  of  sophistication  for 
locally-owned  bridges  is  to  reduce  data 
collection  and  reporting  requirements. 
While  this  may  result  in  savings 
initially,  significant  long-term  savings 
are  not  likely  in  the  FHWA's  view.  With 
the  mechanism  for  collecting  data 
already  in  place  under  the  National 
Bridge  Inspection  Standards  (NBIS),  the 
additional  time  and  effort  involved  to 
inspect  bridges,  and  to  record  data  in 
the  format  suitable  for  BMSs.  is  not 
significant.  In  addition  to  simplifying 
BMS  operations,  maintaining  uniform 
data  provides  the  flexibility  to  the  State 
to  define  and  analyze  subsets  of  the 
bridge  inventory  irrespective  of  highway 
system  designation  or  ownership.  This 
flexibility  is  useful  where  the  interests 
of  organizations,  such  as  MPOs,  may   . 
involve  differing  highway  systems, 
functional  classes  of  highways,  and 
bridge  ownerships. 

Comment 

The  concern  was  raised  that  local 
jurisdictions  may  not  have  the  resources 
to  meet  Federal  requirements  for  data 
collection  and  that  this  could  jeopardize 
the  Federal  fitnds  to  the  State. 
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Response 

The  impact  that  the  BMS  may  have  on 
local  agency  resources  is  a  legitimate 
concern.  The  main  impact  would  likely 
be  in  providing  the  initial  assessments 
of  elements  and  conditions  and  in 
becoming  familiar  with  new  reporting 
requirements.  Once  the  BMS  is 
operational,  the  costs  to  local  agencies, 
if  any.  should  be  small.  To  assist  the 
transition,  the  FHWA  will  offer  training 
courses  for  States  which  can  be 
extended  to  include  local  agencies  if  a 
State  chooses.  The  training  will  include 
a  workshop  on  BMSs  which  will  have 
an  option  for  including  bridge  inspector 
training  focusing  on  element-level 
inspection.  In  addition,  an  option  for 
training  focused  on  element-level 
inspection  will  be  added  to  the  Bridge 
Inspector  Training  Course  now  offered 
through  the  National  Highway  Institute. 
Both  types  of  training  should  be 
available  within  the  next  year. 

Comment 

One  State  opposed  the  requirement  in 
§  500.305(a)  that  the  State  establish 
agreements  with  local  bridge  owners. 
The  State  believes  the  requirement 
exceeds  the  word  and  intent  of  ISTEA 
and  places  the  State  in  a  cumbersome 
position  of  negotiating  with  all  local 
bridge  owners. 

Response 

The  language  in  §  500.305(a)  in  the 
NPRM  that  the  State  shall  cooperate  and 
take  the  lead  in  estabUshing  agreements 
with  the  MPOs  in  metropolitan  areas 
and  local  bridge  owners  has  been 
removed  from  this  section  since  it  was 
redundant  with  the  requirements  for 
cooperation  in  §500.105.  which  apply 
to  all  of  the  systems. 

Comment 

A  number  of  commenters  questioned 
v/hether  life-cycle  cost  analysis  is 
desirable  and  cost-effective  for  a  BMS. 
One  State  cited  an  article  that  appeared 
in  the  July  1992  issue  of  Civil 
Engineering  magazine  entitled  Life- 
Cycle  Cost  Analysis  Doesn't  Work  for 
Bridges.  The  authors  contend  that  Ufe- 
cycle  cost  analysis  in  bridge 
construction  is  not  practical  at  this  time. 

Response 

Life-cycle  cost  analysis  is  mentioned 
under  §  500.307(c)(5)  as  one  acceptable 
method  for  determining  least-cost 
strategies  for  the  maintenance,  repair, 
and  rehabilitation  of  bridge  elements.  In 
the  FHWA's  view,  life-cycle  cost 
analysis  is  useful  in  this  application, 
given  the  data  framework  of  a  BMS. 
Life-cycle  cost  analysis  has  been  used 
successfully  in  some  BMS  applications 


and  it  is  the  approach  specified  for  the 
analytical  procedures  of  the  National 
Cooperative  Highway  Research  Program 
BMS  software.  It  should  be  noted  that 
life-cycle  cost  analysis  is  not  the  only 
possibility  for  determining  least-cost 
strategies.  Alternative  economic 
analysis  approaches  are  available  which 
might  alleviate  problems  of  uncertainty 
in  traditional  life-cycle  cost  analysis 
methods.  The  rulemaking  allows  for  the 
use  of  alternative  apprtaches.  (It  should 
be  noted  that  the  definition  of  life-cycle 
costs  is  moved  from  §  500.303  to 
§  500. 1G3.  Definitions,  since  the  term  is 
also  used  in  subpart  B  for  the  PMS). 

Comment 

Several  States  suggested  deleting 
§  500.307(d)  in  the  NPRM  which 
requires  a  system  for  monitoring  the 
status  of  actions  recommended  by  the 
BMS  and  for  updating  the  BMS  when 
actions  are  taken.  The  various 
comments  were:  (1)  That  the  section 
could  be  deleted  because  the  present 
NBIS  will  report  that  an  action  has 
occurred  when  the  condition  rating  is 
changed.  (2)  that  it  is  impractical  to 
expect  that  local  governments  would 
regularly  and  consistently  notify  the 
State  when  actions  recommended  by  the 
BMS  have  been  taken,  and  (3)  that  the 
process  is  external  to,  and  beyond  the 
scope  of  the  BMS. 

Response 

The  primary  purpose  of  proposed 
§  500.307(d)  in  the  NPRM  was  to  require 
feedback  on  the  scope,  cost,  and 
condition  changes  resulting  from 
maintenance,  repair,  and  rehabilitation 
actions.  This  information  is  needed, 
mainly,  for  updating  analytical  models, 
such  as  those  used  in  life-cycle  costing, 
but  it  may  also  be  used  to  monitor 
network  conditions  and  responses  to 
recommended  actions.  While  bridge 
inspections  provide  condition 
information,  they  normally  do  not 
provide  quantitative  information  on  the 
scope  and  cost  of  actions;  nor  would 
they  necessarily  detect  preventive 
maintenance  performed  on  the  bridge. 
The  bridge  inventory  updating  required 
by  23  CFR  650.311(b)  does  not  provide 
the  desired  information  either  since  it 
only  reports  modifications  to  the  State's 
NBIS  reports  and  not  detailed  scope  of 
work  and  cost  information. 

The  interim  final  rule  is  modified  by 
adding  §  500.307(c)(7)  which  requires 
the  ability  to  use  feedback  from  actions 
taken  to  update  prediction  and  cost 
models.  The  provision  is  intended  to 
allow  the  State  the  flexibility  to  track 
actions  as  needed  for  modelling 
purpyoses,  but  not  to  require  such 
tracking  on  every  bridge.  For  example. 


the  State  may  find  that  the  data  reported 
on  State-owned  bridges  provide  a 
sufficiently  large  sample  of  actions  to 
update  models. 

The  intent  of  proposed  §  500.307(d)  in 
the  NTRM  is  accomplished  by  the 
addition  of  §  500.307(c)(7)  and  by  the 
general  requirement  under  §  500.105(j) 
and  that  the  effectiveness  of 
management  systems  in  enhancing 
transportation  investment  decisions 
must  be  evaluated  periodically.  Section 
500.307(d)  is.  therefore,  deleted  and 
replaced  with  §  500.307(c)(7)  n  the 
interim  final  rule. 

Comment 

Several  States  commented  that  the 
interim  final  rule  should  clarify  that  the 
system  is  for  decision  support,  to 
supplement  current  decision  analysis, 
rather  than  replace  it.  One  State  pointed 
out  sections  of  the  proposed  rule  which, 
in  its  opinion,  portray  an  objective  to 
use  BMS  as  more  than  a  decision 
support  tool,  but  to  determine  bridge 
policy  only  by  computer  data  in  lieu  of 
agency  experience. 

Response 

This  rulemaking  is  not  intended  to 
replace  current  decision  processes. 
Various  wording  changes  have  been 
made  to  remove  any  implication  to  that 
effect. 

Comment 

One  State  requested  inclusion  of  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
Guidelines  for  Bridge  Management 
Systems"  in  the  BMS  requirements. 

Response 

The  AASHTO  BMS  Guidelines  were 
not  proposed  for  adoption  mainly 
because  AASHTO  had  not  formally 
adopted  them  at  the  time  the  NPRM  was 
prepared.  However,  the  NTRM  preamble 
(58  FR  12101).  acknowledged  them  as 
representing  "good  practices."  and  the 
proposal  itself  incorporated  many  of  the 
minimum  requirements.  Consideration 
of  the  adoption  of  the  A.'VSHTO  BMS 
Guidelines  as  a  requirement  of  the 
interim  final  rule  was  rejected  because 
prior  notification  and  opportunity  for 
comment  on  these  guidelines  has  not 
been  provided. 

Comment 

One  State  commented  that  there  must 
be  flexibility  and  consideration  of 


'  AASHTO  Guidelines  for  Bridge  Management 
Systems,  1992.  can  be  purchased  from  the  American 
Association  of  State  Highway  and  Transponation 
OfTiciaU.  444  N.  Capitol  Street.  NW..  suite  225. 
Washmgton,  DC  20001.  h  is  available  for  inspection 
as  prescribed  in  49  CFR  pan  7,  appendix  D. 
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existing  BMS  capabilities  and  that 
States  should  have  flexibility  to  add 
elements  as  supporting  subsystems. 

Response 

Under  the  provisions  of  §500.113  in 
the  interim  Hnal  rule,  a  State  may 
request  acceptance  by  the  Federal 
agencies  of  an  existing  management 
system,  modified  as  necessary,  in  lieu  of 
the  development  of  a  new  system.  Each 
request  will  require  individual 
consideration. 

Section-by-Section  Analysis 

Section  500.301    Purpose 

This  section  states  the  purpose  of 
subpart  C  of  this  rulemaking  and  is 
unchanged  from  that  proposed  in  the 
NPRM,  except  language  is  added  to 
indicate  that  the  general  requirements  in 
subpart  A  apply  to  the  BMS. 

Section  500.303    BMS  Definitions 

The  introductory  paragraph  of 
§  500.303  references  the  terms  defined 
in  23  U.S.C.  101(a)  and  §500.103  of  this 
part.  The  remainder  of  the  section 
provides  a  definition  of  terms  that  are 
used  in  describing  BMS  requirements 
that  appear  later  in  the  rule.  Comments 
on  the  definitions  proposed  in  the 
NPRM  were  as  follows: 

One  State  commented  that  the 
wording  of  the  NPRM  definition  of 
"Bridge  management  system  (BMS)'" 
addresses  only  the  analysis  aspects  of 
the  system  and  is  not  consistent  with 
the  other  system  definitions.  The  State 
suggested  changing  the  first  sentence  of 
the  definition  to  read:  "A  systematic 
process  that  provides  decisionmakers 
information  for  making  informed 
decisions  on  bridge  program 
expenditures."  Since  the  wording  of  the 
NPRM  that  a  BMS  is  a  decision  support 
tool  is  consistent  with  the  AASHTO 
BMS  Guidelines  and  implies  that  the 
BMS  is  a  process  that  provides 
decisionmakers  information  for  making 
informed  decisions,  the  suggestion  was 
not  adopted. 

One  State  suggested  revising  the 
definition  of  "Bridge  management 
system"  by  replacing  the  term 
"recommending  projects"  in  the  second 
sentence  with  "recommending 
programs"  because  network  level 
analysis  may  not  give  very  accurate 
project  level  decisions.  In  the  context  of 
the  definition  the  two  terms  would  seem 
to  have  similar  meanings.  A  program 
could  be  a  list  of  projects.  The  BMS 
network  level  analysis  must  be  carried 
to  a  level  of  refinement  that  provides 
meaningful  input  to  the  planning  and 
programming  processes.  The  AASHTO 
Guidelines  for  Bridge  Management 


Systems  states  that  "A  BMS  aids  in 
project  level  decisionmaking  by 
providing  an  initial  indication  of  the 
best  action  to  take  for  each  bridge  in 
each  budget  period  and  the  associated 
cost.  While  more  detailed  design  and 
maintenance  studies  will  clarify  the 
specific  nature  of  each  project,  overall 
the  final  mix  of  project  level  work 
should  reflect  the  network  level 
analysis." 

The  appropriate  level  of  refinement  in 
network  level  analysis  would  depend  on 
the  sophistication  of  those  processes 
which  may  vary  from  State  to  State  and 
from  area  to  area  within  a  State. 
Verification  of  the  scope  of  work  and 
the  costs  for  short-listed  "candidate" 
projects  would  likely  be  necessary  at 
some  point. 

The  wording  of  the  definition  of 
"Bridge  management  system"  is 
modified  by  replacing  the  phrase 
"recommending  projects  and  schedules 
within  policy  and  budget  constraints" 
in  the  second  sentence  with  the  phrase 
"recommending  programs  and 
schedules  for  implementation  within 
policy  and  budget  constraints." 

One  State  commented  that  the  term 
"determining  optimal  policies"  in  the 
second  sentence  of  the  definition  of  a 
BMS  is  vague  and  should  be  defined. 
The  term  is  meant  in  the  broadest  sense 
to  suggest  that  BMSs  can  assist  in 
identifying  the  most  satisfactory 
methods,  practices,  or  procedures  for 
designing,  constructing  and  maintaining 
bridges. 

Several  States  requested  a  further 
clarification  of  the  term  "elements."  For 
example,  it  was  not  clear  whether  a 
bridge  could  have  all  of  its  girders  as 
one  element  or  each  girder  on  a  bridge 
as  a  separate  element.  One  State  asked 
if  the  interpretation  of  bridge 
"elements"  is  going  to  be  left  up  to  the 
individual  States. 

The  definition  of  elements  is  meant  to 
be  flexible.  In  the  example  given, 
considering  all  girders  of  a  bridge,  or  of 
a  span,  as  one  element  is  reasonable 
assuming  that  all  of  the  modeling 
assumptions  are  satisfied.  The 
assumptions  might  be  that  girders  are 
composed  of  the  same  material,  that  all 
are  likely  to  deteriorate  at 
approximately  the  same  rate,  that  all  are 
measured  using  the  same  units,  and  that 
unit  costs  for  maintenance,  repair,  and 
rehabilitation  do  not  vary  greatly.  A 
subdivision  of  elements  may  be 
desirable  to  account  for  differences  in 
the  above. 

Defining  bridge  elements  and  their 
condition  states  is  an  important  step  in 
the  development  of  a  BMS.  Reliable  and 
accurate  prediction  and  cost  models 
depend  on  unambiguous  descriptions  of 


actual  distresses  and  condition  state 
definitions  that  are  recognizable  by 
bridge  inspectors  generally  by  visual 
inspection,  and  that  logically  portray 
progressive  stages  of  deterioration. 

For  guidance  on  this  subject,  the 
definitions  developed  by  the  States 
participating  in  the  Pontis  Beta  test 
program  are  offered  for  consideration. 
To  promote  consistency  and  the  ability 
to  share  information,  the  participating 
States  defined  a  set  of  standard  bridge 
element  and  condition  descriptions 
called  Commonly  i?ecognized  (CoRe) 
elements.  The  descriptions  use 
engineering  terminology  that  is  not  tied 
to  any  particular  condition  rating  scale. 

The  FHWA  is  adopting  the  CoRe 
element  definitions  as  a  standard  for 
converting  BMS  data  to  condition 
ratings  for  Items  58  (deck),  59 
(superstructure),  60  (substructure),  and 
62  (culverts)  of  the  National  Bridge 
Inventory  (NBI).  CoRe  element 
descriptions  and  draft  NBI  conversion 
procedures  anticipated  to  be  available  in 
November  1993,  may  be  obtained  from 
the  FHWA  Office  of  Engineering,  Bridge 
Division,  in  Washington,  DC. 

One  State  suggested  that  the 
definition  of  "Serviceability"  be  revised 
to  read:  "The  degree  to  which  a  bridge 
provides  service  commensurate  with  its 
intended  use."  There  appears  to  be  no 
major  difference  between  the  suggested 
definition  and  the  one  provided  in  the 
NPRM.  Since  the  current  definition  is 
consistent  with  the  AASHTO 
guidelines,  it  is  not  changed  in  the 
interim  final  rule. 

Section  500.305    BMS  General 
Requirements 

This  section  was  titled  "Pohcy"  in  the 
NPRM.  The  title  is  changed  to  "BMS 
general  requirements"  in  the  interim 
final  rule  to  be  consistent  with  section 
titles  of  the  other  management  systems. 

Section  500.305  requires  States  to 
have  BMSs  that  meet  the  requirements 
set  forth  in  §500.307.  Further,  it  defines 
the  applicabihty  of  BMSs.  Except  for 
federally  owned  bridges,  all  bridges  that 
are  required  to  be  inventoried  and 
inspected  under  23  CFR  part  650, 
subp>art  C.  the  NBIS,  shall  be  included. 
As  noted  under  the  section-by-section 
analysis  for  subpart  A,  a  provision  has 
been  added  to  §  500.305  in  the  interim 
final  rule  that  coverage  of  federally 
owned  bridges  on  public  roads  be 
determined  cooperatively  by  the  FHWA 
and  the  agencies  that  own  the  bridges. 

The  remainder  of  §  500.305  states  the 
requirements  for  State  operation  of  a 
BMS  for  bridges  on  and  off  Federal-aid 
highways,  excluding  bridges  on 
federally  owned  public  roads.  The 
requirements  include  maintaining  a 
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centralized  data  base  and  implementing 
network  analysis  procedures  that  are 
capable  of  analyzing  all  bridges  in  the 
inventory  or  in  any  subset.  The  NPRM 
wording  has  been  expanded  to  indicate 
that  a  subset  includes  inventories 
within  any  MPO  jurisdiction  or  within 
a  local  agency  jurisdiction.  The  purpose 
is  to  stress  that  the  BMS  is  a  State- 
operated  system  with  the  capability  to 
separately  consider  the  needs  of  bridges 
within  any  local  jurisdiction.  Local 
bridge  owners  may  supplement  the 
State  BMS  with  one  of  their  own,  as 
indicated  in  the  final  sentence. 

Section  500.307    BMS  Components 

This  section  was  titled  "Minimum 
standards"  in  the  NPRM.  The  title  of 
"BMS  components"  is  used  in  the 
interim  final  rule  for  consistency  with 
section  titles  of  the  other  management 
systems.  The  section  sets  forth  processes 
and  procedures  that  must  be  included  in 
a  State  BMS.  These  consist  of  data 
collection  and  maintenance,  as 
described  in  §  500.307(b),  and  network 
level  analysis  and  optimization,  as 
described  in  §  500.307(c).  Several 
changes  to  the  NPRM  were  previously 
described  under  the  section  headed 
Summary  of  BMS  Comments.  They 
were:  (1)  Deletion  of  a  list  of  data  base 
items  to  be  included  in  a  State  BMS,  (2) 
addition  of  §  500.307(c)(7)  in  a  list  of 
required  BMS  capabilities,  and  (3) 
deletion  of  §  500.307(d).  Other 
comments  are  discussed  below. 

One  State  requested  that  the  word 
"computerized"  be  deleted  in 
§  500.307(b)  in  reference  to  the  data  base 
and  that  the  word  "computer"  be 
deleted  in  §  500.307(c)  in  reference  to  a 
model  for  applying  network  level 
analysis  and  optimization  to  the  bridge 
inventory.  The  State  indicated  that  these 
should  be  State  decisions.  The  NPRM 
wording  followed,  and  was  consistent 
with,  the  AASHTO  guidelines  which 
state  the  need  for  a  computerized  data 
base  and  decision  support  tool. 
However,  to  allow  flexibility,  the  word 
"computer"  has  been  deleted  in  the  first 
sentence  of  §  500.307(b).  The  beginning 
of  §  500.307(c)  also  has  been  rewritten 
to  eliminate  the  term  "computer 
model."  The  new  language  requires  a 
rational  and  systematic  procedure  for 
applying  network  level  analysis  and 
optimization  to  the  bridge  inventory  and 
the  ability  to  f)erform  the  items  listed  in 
§  500.307(b)(1)  through  (8). 

One  State  asked  if,  m  the  preamble 
discussion  of  the  definition  of 
multiperiod  optimization  (58  FR  12101), 
the  short-  and  long-term  planning 
horizons  mentioned  were  intended  to  be 
regulatory.  The  NPRM  preamble 
mentioned  typical  budget  periods  of  one 


or  two  years,  and  typical  long-term 
planning  cycles  of  10  to  20  years.  It  is 
not  the  intent  of  the  rulemaking  to  set 
values  for  periods  used  in  an  analysis. 
Those  that  were  mentioned  are  intended 
as  examples  of  what,  in  practice,  might 
be  typical. 

One  State  commented  that  the 
wording  of  §  500.305(c)(5)  in  the  NPRM. 
which  proposed  that  the  network  model 
include  a  procedure  to  "determine  least- 
cost  maintenance,  repair,  and 
rehabilitation  strategies,"  should  be 
changed  to  "determine  the  greatest 
benefit  from  maintenance,  repair,  and 
rehabilitation  strategies."  The  reason  is 
that  although  an  initial  economic 
savings  may  be  realized  by  supporting  a 
least-cost  technique,  the  long-term 
benefits  may  not  be  economically 
viable.  The  cost  referred  to  in 
§  500.305(c)(5)  is  the  total  cost,  which 
would  include  first  costs  plus  the 
present  value  of  future  costs.  With  total 
costs  considered,  an  objective  to 
minimize  costs  or  to  maximize  benefits 
should  give  similar  results.  Either 
approach  is  acceptable. 

Section  500.309    BMS  Compliance 
Schedule 

This  section  sets  forth  the  maximum 
time  periods  for  implementing  State 
BMSs.  The  requirements  are:  (1)  By 
October  1, 1994,  to  have  formally  set 
BMS  objectives  and  developed  a  work 
plan  and  schedule  that  demonstrates 
full  operation  and  use  of  the  BMS  by 
October  1, 1998;  (2)  by  October  1, 1995. 
to  have  the  system  design  completed  or 
underway  in  accordance  with  the  State's 
work  plan  and  full-scale  data  collection 
underway;  and  (3)  by  October  1. 1998, 
to  have  a  fully  operational  BMS  that 
results  in  identification  of  bridge  needs 
for  consideration  in  developing 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs.  The  corresponding  section  in 
the  NPRM  allowed  4  years  from  the 
effective  date  of  the  regulation  to  have 
a  fully  operational  system. 

Subpart  D — Highway  Safety 
Management  System 

A  total  of  56  commenters  responded 
to  the  SMS  portion  of  the  NPRM.  The 
commenters  consisted  of  34  State 
agencies,  11  National/regional  interest 
groups/associations,  4  local  agencies.  3 
regional  planning  agencies/MPOs,  3 
private  businesses  or  individuals,  and  1 
railroad  company.  In  addition,  a  number 
of  the  responses  which  addressed  issues 
associated  with  the  other  management 
systems  also  had  implications  to  the 
SMS.  Those  comments  on  the  SMS 
which  applied  to  more  than  one 
management  system  are  discussed  in  the 


general  section  of  this  preamble. 
Specific  SMS  comments  are  discussed 
individually  or  grouped  for  discussion 
purposes  where  a  number  of  responses 
addressed  a  similar  or  common  theme. 
Information  obtained  through  the 
ANPRM  and  public  workshops  and  the 
background  information  on  the  SMS  as 
referenced  in  the  NPRM  on  management 
systems  published  in  the  Federal 
Register  dated  March  2, 1993,  were  also 
considered  in  drafting  this  interim  final 
rule.  Background  information  is  not 
repeated  in  this  document. 

This  part  of  the  rule  does  not  contain 
any  substantial  changes  in  context  from 
the  NPRM.  However,  a  number  of 
changes  are  incorporated  to  provide 
uniformity  among  the  management 
systems  and  to  clarify  or  expand  on 
specific  points  based  on  docket 
comments.  These  changes  are  addressed 
in  the  analysis  of  applicable  sections 
below.  The  majority  of  the  respondents 
felt  that  the  NPRM  for  the  SMS 
provided  the  proper  approach  and  was 
consistent  with  the  fiexibility 
philosophy  of  the  ISTEA.  However,  a 
number  of  State  highway  and 
transportation  agencies  and  other 
commenters  expressed  concerns  with 
the  impact  of  the  extent  of  roadway 
system  coverage  and  the  inclusion  of  the 
vehicle  human  safety  elements. 

Summary  of  SMS  Comments 

Comment 

One  respondent  commented  that  the 
title  for  Highway  Safety  Management 
System  appeared  to  restrict  the  system 
to  highway  traffic  only  and  it  should  be 
multi-modal  to  conform  with  ISTEA. 

Response 

"Highway  safety"  is  the  title 
contained  in  the  ISTEA  legislation  and, 
therefore,  is  not  changed. 

Comment 

One  respondent  commented  that  the 
entire  concept  of  the  SMS  needed  to  be 
rethought  and  two  others  provided 
suggestions  to  totally  rewrite  the  rule.  A 
number  of  comments  were  provided 
which  would  change  regulatory 
requirements  to  guidance  type  language. 
While  some  respondents  believed  that 
the  NPRM  as  drafted  was  too 
prescriptive,  others  believed  that  it  was 
too  vague  and  did  not  provide  enough 
guidance  and  suggested  specific  items 
that  should  be  included.  These  included 
such  features  as  signing,  pavement 
marking,  work  zone  safety,  road  surface 
operational  practices,  inspection 
procedures,  and  operational  and 
maintenance  activities  and  practices. 
The  majority  of  the  respondents. 
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however,  supported  the  language  in  the 
NPRM  on  most  of  these  issues. 

Response 

Several  changes  were  incorporated 
and  are  addressed  in  the  section-by- 
section  analysis.  Guidance  type 
information  is  not  included  in  the 
regulation  and  will  be  provided  in 
another  form,  such  as  through  the 
FHWA's  policy  guidance  procedures. 

Comment 

A  number  of  respondents 
recommended  incorporating  the 
"Management  Approach  to  Highway 
Safety"  ^  into  the  rule. 

Response 

A  great  amount  of  material  from  that 
document  is  reflected  in  the  rule. 

Comment 

One  respondent  commented  that  the 
rule  should  require  preparation  of  a 
Highway  Safety  Impact  Statement 
(HSIS)  for  each  project  and  each 
operational  and  maintenance  activity. 

Response 

Effective  implementation  of  the  SMS 
should  preclude  the  need  for  an  HSIS. 

Comment 

Several  respondents  commented  that 
the  FHWA  should  provide  wide 
distribution  of  case  studies  of  new 
concepts,  approaches,  and  ideas. 

Response 

The  FHWA  is  developing  a 
technology  sharing  program  to  inform 
States  of  these  types  of  activities. 

Comment 

Comments  were  provided  that  the 
rule  needed  to  include  detailed 
information  on  training,  technical 
assistance,  and  guidelines  that  the 
agencies  will  be  providing  to  the  Stales. 

Response 

A  National  Highway  Institute  course 
on  safety  management  systems  is 
planned  for  late  199^.  A  National  SMS 
Conference  is  planned  for  December 
1993.  Guidelines  are  proposed  to  be 
issued  in  early  fiscal  year  1994.  States 
will  be  provided  with  more  detailed 
information  on  these  activities  through 
other  processes. 

Comment 

Several  respondents  suggested  that 
the  agencies  provide  funding  for 
developing  and  implementing  the  SMS. 


» Management  Approach  to  Highway  Safety,  A 
Compilation  of  Good  Practices,  December  20, 1991. 
Available  for  iiupection  and  copying  as  prescribed 
in  49  CFR  part  7.  appendu  D. 


Response 

A  number  of  funding  sources 
available  for  developing  and 
implementing  the  SMS  are  identified  in 
§  500.111  in  the  interim  final  rule. 

Comment 

Comments  were  made  that  it  would 
be  useful  to  indicate  the  categories  of 
Federal  funds  that  could  be  used  for 
implementing  SMS  outputs. 

Response 

There  are  several  categorical  funding 
sources  available  to  the  States  for 
implementing  safety  programs  and 
projects.  Needs  identified  through  the 
SMS  will  be  programmed  for  eligible 
categories  of  funds  through  the  Highway 
Safety  Flan  (23  CFR  1204.4,  Supp.  B), 
the  Motor  Carrier  Safety  Assistance 
Program  State  Enforcement  Plan  (49 
CFR  part  350),  and/or  the  metropolitan 
and  statewide  transportation  planning 
processes. 

Comment 

Comments  were  provided  that  a  full 
time  safety  engineer  position  should  be 
established  in  each  FHWA  division 
office  and  that  monitoring  should  be 
undertaken  by  these  individuals  to 
insure  that  the  SMSs  are  actually  being 
followed. 

Response 

The  FHWA  is  conducting  a  review  of 
its  organizational  requirements  to  focus 
on  its  changing  role  in  response  to  the 
ISTEA.  Many  FHWA  division  offices 
currently  have  Safety  engineers. 

Comment 

The  establishment  of  a  strategic 
research  program  on  highway  safety  was 
recommended  by  one  respondent. 

Response 

This  particular  point  is  not  directly 
related  to  the  regulation  and  is  not 
reflected  in  the  interim  final  rule. 

Comment 

A  comment  was  provided  that  the 
concept  of  a  safety  audit  should  be 
introduced  into  the  SMS. 

Response 

The  FHWA  is  monitoring  efforts  of 
other  countries  in  safety  audits  and  will 
further  evaluate  this  suggestion  in  the 
future. 

Comment 

Several  comments  were  provided  on 
the  SMS  overlapping,  duplicating, 
conflicting  with,  or  superseding  the 
State  Highway  Administration  402 
Safety  Program  (23  U.S.C  402)  and  the 
402  Safety  Program  in  general. 


Response 

The  SMS  rule  language  provides 
requirements  for  a  systems  approach 
and  complements  the  provisions  of  23 
U.S.C.  402.  The  agencies  are  unable  to 
identify  any  conflicts  between  the  SMS 
requirements  and  the  402  program. 

Comment 

Several  comments  were  provided  on 
the  time  and  cost  to  establish  a 
"common  or  coordinated  reference 
system"  required  in  §500.107  in  the 
NPRM  (§  500.105  in  the  interim  flnal 
rule),  particularly  with  respect  to  safety 
management. 

Response 

Resources  and  development  time  are 
two  key  items  to  be  considered  in 
deciding  on  the  method  and  level  of 
sophistication  the  State  will  use  to  meet 
this  requirement.  Coordinated  or 
common  reference  systems  provide  the 
foundation  for  maximizing  resources 
and  achieving  efficiency  in  operating      * 
and  maintaining  the  highway 
transportation  system.  States  may  select 
the  most  appropriate  approach  to 
provide  this  integration  consistent  with 
their  individual  needs. 

Section-by-Section  Analysis 

Section  500.401    Purpose 

This  section  states  the  purpose  of 
subpart  D  of  this  rule.  The  phrase  "and 
continued  operation"  was  added  to 
emphasize  the  intent  of  the  legislation 
that  the  SMS  is  to  be  an  ongoing 
process.  Reference  to  subpart  A  of  this 
part  was  also  added  for  clariflcation. 

Section  500.403    SMS  Definitions 

The  introductory  paragraph  of 
§  500.403  references  the  terms  defined 
in  23  U.S.C.  101(a)  and  §  500.103  of  this 
part.  The  remainder  of  the  section 
provides  a  definition  of  terms  that  are 
used  in  describing  SMS  requirements 
that  appear  later  in  the  rule.  Each  of  the 
definitions  under  this  part  was 
modified. 

The  word  "accidents"  was  changed  to 
"crashes"  in  the  definition  of  "Highway 
safety"  to  clarify  terminology.  Support 
was  provided  for  the  definition, 
however,  it  was  suggested  that  the 
definition  be  further  extended  to 
explicitly  consider  bicycle 
transportation  and  pedestrian  safety. 
The  definition  is  broad  as  it  applies  to 
all  modes  of  highway  transportation  and 
safety.  Pedestrians  and  bicyclists  are 
included  and  addressed  specifically  in 
other  sections  of  the  rule. 

The  definition  of  "Highway  safety 
management  system"  was  expanded  to 
include  wording  from  §§  500.405(a)  and 
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500.407(a)  in  the  NPRM  for  clarification 
and  to  provide  consistency  with  the 
definitions  of  the  other  management 
systems.  Several  respondents  proposed 
that  "all"  be  removed  from  the 
definition,  or  that  "all  reasonable"  be 
substituted  for  "all,"  in  the  phrase  "all 
opportunities  to  improve  safety,"  since 
they  believed  that  it  is  too 
encompassing  and  that  it  is  unlikely 
that  specialized  expertise  will  exist  at 
the  agency  or  State  level  to  address  "all" 
opportunities.  The  language  in  the 
definition  does  not  require  particular 
staff  expertise.  In  addition,  "reasonable" 
is  an  inherent  part  of  the  SMS  process. 
With  proper  application,  the  SMS  will 
identify  the  needed  expertise  or  actions, 
which  would  then  be  considered  in  the 
decisionmaking  process. 

One  respondent  commented  that  the 
language  in  the  regulation  contemplated 
maintenance  as  "roadway  repair"  rather 
than  activities,  such  as  snow  removal 
and  ice  control.  The  definition  of 
"operations"  includes  both  types  of 
maintenance  activities. 

Section  500.405    SMS  General 
Requirements 

This  section  has  been  retitled  from 
"Policy"  in  the  NPRM  and  restructured 
to  provide  uniformity  with  the  other 
management  system  regulations.  This 
section  defines  the  applicabiUty  of  the 
SMS  and  requires  States  to  have  SMSs 
that  include  the  components  in 
§  500.407.  The  section  has  been 
subdivided  into  paragraphs  in  the 
interim  final  rule  for  clarity. 

Comments  were  provided  that  the 
policy  section  of  the  SMS  should 
specifically  emphasize  the  cooperation 
with  local  agencies.  Such  cooperation  is 
applicable  to  all  systems,  as  required  in 
subpart  A,  and  inclusion  of  duplicative 
language  in  the  SMS  is  not  necessary. 

Comments  were  provided  that 
communication,  cooperation,  and 
coordination  should  be  required  with 
pedestrian  and  bicycle  planners  and 
coordinators.  In  general,  bicycle  and 
pedestrian  interests  are  represented  by 
the  planners  and  coordinators  within  a 
number  of  the  agencies  and  groups 
designated  in  the  rule  for 
communication,  cooperation,  and 
coordination.  The  Federal  agencies 
encourage  States  to  provide  appropriate 
opportunities  for  involvement  of  bicycle 
and  pedestrian  representatives. 

This  particular  section,  whidi 
addresses  roadway  system  coverage  and 
the  comprehensive  system  approach, 
generated  the  greatest  response,  both  in 
support  and  concern.  Nearly  every 
respondent  except  highway  agencies 
supported  the  proposed  roadway  system 
coverage  and  comprehensiveness  of  the 


SMS.  Many  highway  agencies  also 
supported  the  concept  of  the  system 
scope,  but  presented  valid  concerns  on 
the  implications  of  this  broad  system 
coverage.  These  concerns  can  be 
grouped  into  several  categories:  lack  of 
resources,  magnitude  of  effort.  State 
laws  affecting  jurisdictional  authority  of 
agencies,  overlap  with  other  Federal 
requirements,  and  application  of 
sanctions. 

The  Federal  agencies  recognize  that 
availability  of  resources,  both  personnel 
and  financial,  is  an  ever-present 
problem  in  some  agencies  and  that 
significant  efforts  may  be  needed  to 
develop  a  comprehensive  SMS  that 
includes  the  three  safety  elements. 
While  there  never  seems  to  be  sufficient 
resources  for  highway  transportation, 
the  SMS  and  other  management  systems 
will  lead  to  more  efficient  use  of  these 
limited  resources.  Virtually  all  funding 
sources  (State,  Federal,  and  local)  can  be 
used  to  fund  the  safety  features  called 
for  by  the  SMS.  In  addition,  the  ISTEA 
allows  States  greater  flexibility  to  decide 
how  their  Federal-aid  resources  will  be 
used. 

A  number  of  States  cited  major 
implications  in  addressing  institutional 
and  legislative  barriers,  i.e.  "home 
rule."  as  a  result  of  the  broad  SMS 
comprehensiveness  and  roadway  system 
coverage.  The  rationale  for  adopting  the 
roadway  system  coverage  and 
comprehensiveness  was  addressed  in 
the  NPRM  and  continues  as  a  part  of 
this  rule.  There  was  considerable 
support  in  the  docket  response  to  the 
NPRM  for  maintaining  this  position. 
The  agencies  did.  however,  incorporate 
changes  based  on  responses  to  the 
NPRM  to  mediate  issues  and  make 
implementation  of  the  SMS  more 
adaptable  at  the  State  and  local  level. 
These  changes  are  reflected  and 
discussed  in  §§  500.105.  500.109.  and 
500.405(e). 

Also  with  respect  to  extent  of 
coverage  and  overlap  with  other  Federal 
requirements,  there  were  several 
comments  related  to  the  problems  of  a 
State's  SMS  covering  Forest  Service. 
National  Park  Service,  other  federally- 
owned,  and  private  roads.  As  noted 
under  the  section-by-section  analysis  for 
subpart  A,  a  provision  has  been  added 
to  §  500.405(a)  in  the  interim  final  rule 
that  coverage  of  federally  owned  public 
roads  will  be  determined  cooperatively 
by  the  State,  the  Federal  agencies,  and 
the  agencies  that  own  the  roads.  In 
response  to  the  private  road  issue,  the 
SMS  is  applicable  to  all  public  roads; 
therefore,  if  a  road  does  not  meet  the 
definition  of  a  public  road  found  in  23 
U.S.C.  101(a),  it  would  not  have  to  be 
a  part  of  the  State's  SMS.  Definitions  in 


23  U.S.Q  101(a)  and  §  500.103  are  noted 
in  §  500.403  as  being  applicable  to  this 
subpart. 

With  respect  to  the  application  of 
sanctions.  §  500.111  indicates  that  the 
Federal  agencies  will  target  sanctions  to 
correct  identified  deficiencies.  This 
issue  is  addressed  in  more  detail  under 
the  discussion  of  comments  for  subpart 
A  above. 

There  were  several  comments  that  the 
coordination  requirement  created 
another  level  of  bureaucracy,  while 
others  suggested  establishing  multi- 
agency  or  other  coordinating  groups  to 
manage  this  function.  It  was  also 
suggested  that  this  coordination 
requirement  would  be  too  burdensome 
to  the  States  because  of  the  number  of 
organizations  that  would  be  involved.  It 
is  not  intended  that  coordination  would 
be  required  with  every  entity  for  every 
effort.  Coordination  andcommunication 
mechanisms  need  to  be  established  and 
the  process  put  into  effect  as 
appropriate  for  the  specific  situation. 
Coordination  can  be,  and  is  currently 
being,  accomplished  among  the 
disciplines  in  a  number  of  States 
without  another  bureaucratic  layer. 
States  may  develop  mechanisms 
consistent  with  local  needs. 

One  respondent  commented  that 
"emergency  response"  needed  to  be 
clarified  to  indicate  highway  incidents. 
No  change  was  made  in  the  rule  for 
emergency  response,  as  the  coordination 
and  communication  requirements  for 
each  of  the  organizations,  agencies,  and 
groups  noted,  are  to  be  directed  toward 
highway  safety. 

The  language  in  §  500.405  in  the 
NPRM  regarding  the  applicability  of  the 
planning  and  project  selection 
provisions  of  §  500.107  in  the  NPRM  has 
been  clarified  and  placed  at  the 
beginning  of  §  500.405(c)  in  the  interim 
final  rule. 

Comments  were  provided  that  the 
requirement  for  States  to  assign  a  focal 
point  for  the  SMS  was  inappropriately 
located  in  §  500.407(b)(3)  and  needed 
further  clarification.  Comments  were 
provided  to  leave  the  focal  point 
designation  to  the  State,  while  several 
others  suggested  the  focal  point  should 
be  designated  in  the  regulation.  In 
response,  this  requirement  has  been 
moved  to  §  500.405(d)  of  the  interim 
final  rule  with  additional  language 
provided  for  clarification.  In  addition, 
the  Federal  agencies  believe  that  the 
States  are  in  the  best  position  to 
determine  the  proper  location  or 
position  that  should  be  designated  as 
the  focal  point. 

Section  500.407(d)  in  the  NPRM  has 
been  redesignated  in  the  interim  final 
rule  as  §  500.407(e)  for  uniformity  with 
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the  other  systems  and  it  was  modified 
to  reflect  comments  to  the  docket.  These 
changes  on  tailoring  the  system,  better 
confonn  with  language  in  §  500.105  and 
clarify  the  intent  of  this  section  to  allow 
flexibility  for  addressing  the 
comprehensiveness  and  roadway  system 
coverage  of  the  SMS.  This  section  also 
addresses  the  concern  of  some 
respondents  for  a  different  level  of 
analysis  for  local  roads. 

Educational  information,  driver 
licensing,  and  motor  vehicle  registration 
were  submitted  as  important  driver- 
oriented  safety  components  of  the  SMS. 
These  components  are  addressed  in 
other  regulations.  They  are  also 
extremely  important  components  of  the 
SMS  and,  as  such,  would  be  addressed 
through  the  coordination  process  and  in 
developing  countermeasure  strategies. 

Comments  were  made  that  §  500.405 
requires  the  linking  of  non-related  data 
bases,  such  as  emergency  medical 
services,  to  highway  safety,  and  requires 
extensive  input  from  the  private  sector. 
These  requirements  have  been  retained 
in  the  interim  final  rule.  Effective 
management  and  reduction  of  highway 
related  injiiries  and  fatalities  require 
that  responsible  agencies  direct  their 
limited  resources  to  receive  maximum 
return  on  their  investments.  Highway 
safety  involves  many  disciplines  and 
th»  most  effective  application  of 
rrsources  needs  to  be  maximized  among 
these  disciplines.  This  requires  that  data 
be  shared  or  exchanged.  The  degree  of 
sophistication  of  information 
coordination  among  these  agencies  or 
groups  would  be  determined  by  the 
States  and  localities. 

Section  500.407    SKfS  Components 

This  section  has  been  retitled  h-oro 
"Program  structure"  in  the  NPRM  and 
several  changes  have  been  made  to 
address  comments  and  provide 
consistency  with  the  other  management 
systems.  This  section  sets  forth 
processes  and  procedures  that  must  be 
included  in  a  State  SMS. 

There  were  comments  about  the 
subjectiveness  of  "totally"  in  the  second 
sentence  of  paragraph  (a),  as  it  relates  to 
safety  being  integrated  into  the 
decisionmaking  process.  "Totally"  has 
been  stricken  from  this  sentence. 

A  number  of  respondents  expressed 
concern  over  the  use  of  the  phrase  "as 
a  minimum"  in  the  sentence  "These 
plans,  processes,  procedures,  and 
practices,  shall  incorporate  as  a 

minimum: in  §  500.407(b)  in  the 

NPRM.  "As  a  minimum"  has  been 
chcmged  to  "as  appropriate"  in 
§  500.407(a)  in  the  interim  fmal  rule.  All 
of  the  requirements  listed  imder  this 


paragraph  may  not  be  applicable  to  all 
of  the  five  major  areas. 

One  respondent  suggested  that  there 
was  inadequate  recognition  of  operating 
and  maintenance  activities  in 
paragraphs  (b)  and  (e).  These  activities 
are  an  integral  part  of  the  SMS  and  are 
included  throughout  the  regulation. 

One  respondent  commented  that 
establishment  of  goals  to  address  both 
existing  and  anticipated  safety  problems 
in  paragraph  (a)(1)  goes  beyond  a 
practical  approach.  It  is  recognized  that 
resources  must  be  applied  to  programs 
and  projects  that  address  existing 
problems.  In  the  process  of  analyzing 
and  implementing  existing  problems, 
potential  hazardous  problems  may  be 
revealed  that  can  be  prevented  from 
developing.  For  example,  an  unsafe 
vehicle  or  roadway  design  may  be 
detected  and  corrected  prior  to 
implementation. 

One  respondent  commented  that  the 
time  and  cost  to  establish  accountability 
for  every  position  that  could  be 
construed  to  be  involved  in  roadway 
safety  would  exceed  the  benefits.  Tbe 
federal  agencies  believe  that  the  benefits 
would  be  commensurate  with  the  effort 
involved.  The  language  in  the  rule  is 
directed  toward  units  and  positions 
carrying  out  safety  resiransibilities. 
Accountability  is  a  basic  management 
principle  and  the  degree  to  which  it  is 
applied  will  be  governed  by  the 
administrative  and  operational  practices 
and  needs  of  the  organization. 

Comments  were  received  that  it 
would  be  difficult  and  unnecessary  for 
States  to  collect  pedestrian  information 
as  reflected  in  paragraph  (a)(4).  There 
were  also  comments  on  the  amount  of 
pedestrian  accident  data  some  States 
collect.  The  intent  of  the  language  in  the 
NPRM  was  for  pedestrian  data  to  be 
directed  toward  safety  issues  which 
would  primarily  focus  on  crash 
involvement.  The  need  for  pedestrian 
data  beyond  crash  data  would  be 
determined  by  the  agencies  involved 
with  the  SMS.  "Bicycles"  has  been 
added  as  a  data  requirement.  As  with 
other  records  required  under  this 
section,  the  States  are  only  required  to 
collect  appropriate  data  which  will 
enable  them  to  identify  problems  and 
determine  improvement  needs. 

A  number  of  respondents  commented 
on  the  need  to  emphasize  data  sharing 
and  integration  of  data  bases  where 
feasible.  Data  sharing  and/or  data  base 
integration  are  necessary  to  maximize 
resources.  States  should  recognize  this 
in  determining  how  best  to  address  their 
needs.  Data  sharing  is  included  in 
paragraph  (a)(4)  and  the  feasibility  of 
data  base  integration  would  be  part  of 
the  decisionmaking  process. 


Several  con.ments  were  provided  on 
including  a  requirement  for  highway 
and  road  inventories,  the  need  for  a 
baseline  inventory  of  highway 
conditions,  and  operating  and 
maintenance  policies.  The  language  of 
paragraph  (a)(4)  requires  information 
and  data  on  "highways"  necessary  for 
problem  identification  and 
determination  of  improvement  needs. 
Information  that  the  State  may  need  in 
this  area  may  come  fit)m  several  sources 
in  addition  to  and  including  an 
inventory.  States  are  provided  the 
flexibility  to  determine  what  data 
elements  and  sources  are  to  be  used  in 
order  to  achieve  the  requirement 
objective.  Identification  of  operating  and 
maintenance  policies  fall  under  the 
requirements  of  having  plans,  processes, 
or  procedures  for  addressing  activities 
covered  under  the  Operations  definition 
in  §  500.403. 

Comments  were  also  provided  on  the 
need  for  total  accident  costs,  the 
characteristics  of  claims  and  settlements 
against  the  government  resulting  from 
highway  crashes,  and  direct  or  actual 
savings  attributable  to  accident 
reduction.  The  federal  agencies  agree 
that  this  may  be  useful  information  to 
some  States  in  their  decision  processes 
but  that  it  should  not  be  a  mandatory 
requirement  because  of  the  cost  and 
effort  that  would  be  involved. 

Several  commenters  stated  that  the 
data  requirements  in  paragraph  (a)(4)  on 
the  number  of  trains  at  highway-rail 
crossings  were  not  realistic.  These 
requirements  correspond  to  regulations 
evolving  from  the  1966  Highway  Safety 
Act.  Part  924  of  23  CFR  has  required 
that  States  have  a  process  for 
determining  the  relative  hazard  at 
railroad  grade  crossings,  which  includes 
the  number  of  trains  per  day.  This 
information  is  then  part  of  the  process 
for  determining  use  of  23  U.S.C.  130 
funds. 

"Medical  services"  has  replaced 
"emergency  medical  services"  as  a  data 
requirement  in  paragraph  (a)(4)  in 
response  to  comments  that  emergency 
medical  service  data  does  not  provide 
the  complete  chain  of  cost  and  other 
data  required  for  assessing  highway 
crash  injuries.  Emergency  medical 
services  data  would  still  be  an  integral 
part  of  medical  services  data. 

Comments  were  provided  that 
without  clear  focus  and  definition,  data 
collected  will  differ  between  regions 
and  States.  Federal  data  reporting 
requirements  are  contained  in  oiher 
regulations.  The  SMS  must  be  a  system 
that  is  of  value  to  the  States  and, 
therefore,  requirements  will  vary  based 
on  each  State's  identified  needs.  Data 
needs  for  the  various  systems  should  be 
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coordinated  for  multisystem  use  and 
where  possible  to  meet  any  reporting 
requirements  for  other  purposes.  This, 
along  with  several  comments  on  the 
massive  efforts  and  cost  associated  with 
data  for  the  systems,  reen  forces  the  need 
to  allow  States  to  tailor  their  efforts  to 
address  identified  needs. 

A  number  of  comments  were 
provided  on  the  practicality  of 
evaluation  of  "all"  activities  that  relate 
to  highway  safety  under  paragraph 
(a)(6).  The  agencies  agree  that  "all"  is 
improper  under  the  intent  of  the 
original  language  of  ihe  NPRM.  "AH"  is 
thus  removed  from  this  sentence. 

There  was  concern  expressed  on  the 
amount  of  data  required  for  evaluation 
of  the  effectiveness  of  highway  safety 
performance  in  paragraph  (a)(6).  There 
were  also  questions  as  to  how 
performance  is  to  be  defined.  Will  it  be 

[troject  specific  or  system  wide?  How 
ong  do  you  track  performance?  States 
only  need  to  collect  that  data  which 
they  determine  necessary  to  evaluate  the 
effectiveness  of  specific  programs  or 
projects  relative  to  their  impact  on 
safety  and  use  of  resources.  Performance 
may  be  defined  at  the  State  level  on  a 
system  wide  or  project  specific  basis, 
biased  on  the  project  or  program  goal. 
Performance  tracking  would  be 
conducted  in  accordance  with  the 
confidence  level  initially  established  for 
the  evaluation. 

One  comment  was  provided  that 
paragraph  (b)(1)  weakened  the 
requirement  for  formalized  process  for 
coordination  and  communication  as  set 
forth  in  §  500.405.  These  are  two 
distinct  and  different  requirements  that 
complement  rather  than  compete. 

One  respondent  noted  that  the  rule 
should  make  clear  that  highway  safety 
problems  are  not  restricted  to  design/ 
engineering  hazards,  but  include 
operational  practices  or  policy  as  well. 
Several  respondents  expressed  concern 
that  the  five  major  program  areas  place 
too  much  emphasis  on  physical  safety 
improvements  and  not  enough  on  the 
driver  or  vehicle  improvements.  There 
was  also  concern  that  there  are  target 
groups  not  identified  in  §  500.407(b)(4) 
that  can  be  addressed  through  driver- 
oriented  countermeasures.  Section 
500.407(b)(2)  includes  identifying  and 
correcting  "highway  safety  problems, 
roadway  locations  and  features  *  *  *." 
The  hi^way  safety  problem  part  of  this 
requirement  is  primarily  related  to  noa- 
physical  type  countermeasures. 
However,  improvement 
countermeasures  identified  under  any  of 
the  requirements  of  paragraph  (b)(2) 
may  involve  the  identified  target  groups 
such  as  those  noted  in  the  response. 
Program  or  project  improvements  would 


then  be  incorporated  into  the  State's 
HSP.  MCSAP,  or  highway  improvement 
plan  as  appropriate. 

Comments  were  provided  that 
railroad-highway  grade  crossings  were 
specifically  referenced  in 
§§  500.407(b)(2)  and  (b)(5),  but  not 
signs,  pavement  markings,  and  safety 
hardware.  It  was  recommended  that 
these  be  shown  as  roadway  features. 
Section  500.407(bM5)  specifically 
addresses  safety  hardware  as  a 
component  of  the  roadway  system  to  be 
addressed.  Section  500.407(b)(2) 
pertains  to  identifying  and  correcting 
safety  problems,  loc:ations,  and  features. 
A  countermeasure  to  correct  a  problem 
or  location  may  include  signing, 
pavement  marking,  or  safety  hardware. 
Earlier  input  into  safety  management 
suggested  that  railroad  safety 
consideration  needed  to  be  included  in 
the  regulations.  There  are  many 
individual  components  associated  with 
the  roadway  and  its  environment,  of 
which  signs  and  markings  are  included 
as  features.  It  was  determined  that 
specific  designation  of  each  feature  was 
not  necessary. 

One  comment  suggested  that  "early 
consideration"  in  paragraph  (b)(3) 
should  be  more  specifically  defined. 
Early  consideration  would  vary  as  to  a 
particular  input  point  with  specific 
programs  and  projects.  The  thrust  of  this 
requirement  is  that  at  the  conceptional 
stage  of  programs,  projects,  policies, 
etc..  safety  implications  and  needs  are 
identified  and  considered. 

A  comment  was  provided  that  the 
system  should  also  explicitly  consider 
the  impacts  of  truck  traffic  and  freight 
systems  management  on  trafTic  safety. 
This  is  recognized  as  an  inherent  part  of 
the  SMS  and  commercial  motor  carriers 
are  specifically  noted  in  paragraph 
(b)(4).  The  impacts  of  truck  traffic 
would  be  a  consideration  in  all  aspects 
of  the  system. 

One  responder  suggested  that  the 
FHWA  should  promulgate  standards 
that  aid  the  special  user  groups 
identified  in  paragraph  (b)(4).  Specific 
standards  for  special  needs  or  users  are 
set  forth  or  under  development  outside 
of  this  rule.  These  would  be  applied  to 
the  specific  user  groups  as  appropriate. 

An  additional  paragraph  was 
suggested  under  this  section  to  clearly 
identify  implementation  of  strategies, 
timeframe,  and  probable  funding 
sources  for  each  pro[)osed  SMS 
program.  Each  of  the  items  in  this 
suggestion  are  addressed  in  the  other 
parts  of  this  rule  and  in  the  planning 
regulations  (23  CFR  part  450)  as 
appropriate. 


Section  500.409    SMS  Compliance 
Schedule 

This  section  sets  forth  dates  for 
implementing  the  SMS.  The  section  has 
been  added  to  the  NPRM  to  provide  the 
States  flexibility  in  establishing  realistic 
implementation.  A  number  of  comments 
were  provided  on  the  time  required  to 
develop  and  implement  the  SMS  and 
the  management  systems  in  general. 
Several  suggestions  were  provided  on  a 
phase-in  approach.  The  agencies 
recognize  the  different  issues  that  each 
State  must  address,  particularly  in  the 
area  of  comprehensiveness  of  the  SMS 
and,  therefore,  have  included  this 
section. 

Subpart  E — Traffic  Congestion 
Management  System 

A  total  of  77  commenters  responded 
to  the  CMS  portion  of  the  NPRM.  The 
commenters  consisted  of  33  Slate 
agencies,  15  regional  planning  agencies/ 
MPOs,  11  National/regional  interest 
groups/associations.  8  local  agencies,  5 
transit  operators,  2  railroad  companies, 
2  Federal  agencies  or  officials,  and  1 
private  business.  The  majority  of 
commenters  did  not  indicate  serious 
disagreement  with  the  prop>osed  rjle, 
but  many  suggested  minor  changes  or 
clarifications.  A  few  commenters 
expressed  areas  of  major  disagreement 
or  concerns  with  some  provisions.  The 
areas  of  concern  and  the  resuhing 
changes  to  the  rulemaking  are  discussed 
below. 

Summary  of  CMS  Comments 

Comment 

A  national  interest  group  stated  that 
the  CMS  should  not  focus  solely  on 
highway  levels  of  service,  that  the  CMS 
must  be  developed  with  attention  to  all 
modes  and  all  purposes  of  the  ISTEA. 
and  that  the  rule  should  acknowledge 
that  ISTEA  CMS  requirement  does  not 
presume  that  mobility,  air  quality 
improvements,  and  highway  congestion 
are  incompatible. 

Response 

The  FHWA  and  the  FTA  agree  with 
these  points  and  did  not  find  anything 
in  the  NPRM  that  would  be  contrary  to 
them.  The  interim  final  rule  is 
consistent  with  these  points. 

Comment 

Several  commenters  expres,sed  the 
need  for  development  of  the  CMS 
regulation  to  be  coordinated  with  the 
development  of  the  other  management 
systems  regulations.  Also,  there  should 
be  a  consistent  use  of  the  word 
"cooperation." 
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Response 

Development  of  the  CMS  regulation 
has  been  coordinated  with  development 
of  the  regulations  for  the  other 
management  systems.  The  definition  of 
cooperation  is  discussed  in  the 
preamble  for  subpart  A  above. 

Comment 

Several  commenters  stated  that  the 
proposed  compliance  schedule  for  the 
minimum  requirements  on  October  1, 
1994,  and  for  full  operation  of  all  CMSs 
by  October  1, 1995.  was  unrealistic  and 
should  be  revised  to  reflect  delays  in 
issuing  the  NPRM. 

Response 

The  compliance  schedule  proposed  in 
the  NPRM  has  been  revised  as  discussed 
in  the  section-by-section  analysis  for 
§500.509  below. 

Comment 

Several  commenters  believed  that  the 
CMS  regulation  should  provide  more 
guidance  on  CMS  data  collection  and 
system  requirements.  Commenters  also 
stated  that  CMS  data  requirements  were 
burdensome,  costly,  duplicative,  and 
beyond  the  technical  capability  of  many 
MPOs. 

Response 

The  interim  final  rule  maintains  the 
overall  approach  of  the  NPRM  which 
allows  States,  in  cooperation  with  the 
MPOs,  local  governments,  transit 
operators,  and  other  cooperating 
agencies,  to  identify,  develop,  and 
implement  data  collection  programs  that 
fit  their  needs  and  address  their.speciflc 
levels  of  congestion.  This  approach 
allows  the  agencies  involved  to  develop 
and  implement  a  process  that  minimizes 
burden,  cost,  and  duplication.  The 
reference  to  the  use  of  existing  sources 
of  data  (such  as.  the  HPMS  and  FTA 
Section  15  data)  in  §  5Q0.507(b)  is 
included  to  point  out  that  these  data 
sources  are  available.  It  is  recognized 
that  additional  sources  of  data  or  new 
collection  activities  may  need  to  be 
established  and  initiated  to  fuinU  this 
requirement. 

States.  MPOs.  local  officials,  transit 
op)erators.  and  other  transportation 
officials  mentioned  in  §  500.505(c) 
should  cooperate  in  the  collection  of 
data.  Pooling  of  resources  by  these 
agencies,  in  combination  with  Federal 
assistance,  should  result  in 
implementation  of  a  soimd  data 
collection  program  even  when  the 
technical  capabilities  of  some  of  these 
agencies  and  the  funds  available  to  meet 
C^S  data  needs  are  limited. 


Comment 

Several  commenters  expressed 
concern  that  the  NPRM  too  severely 
restricted  the  implementation  of  single- 
occupant-vehicle  (SOV)  projects  and 
neglected  the  fact  that  SOV  projects  may 
be  the  most  appropriate  action  to 
achieve  the  dual  goals  of  improved 
mobility  and  air  quality.  Several 
commenters  also  stated  that  the  analysis 
of  strategies  in  nonattainment  TMAs 
should  be  a  comprehensive  multimodal 
process  that  would  include  a  logical 
packaging  of  appropriate  operating, 
travel  demand  reduction,  and  capacity 
enhancing  strategies.  It  was  suggested 
that  this  process  replace  the  sequential 
process  described  in  §  500.509(b)  in  the 
NPRM  that  allows  the  incorporation  of 
general  purpose  lanes  only  after  demand 
management  and  operational 
management  strategies  have  been  fully 
analyzed  and  not  found  capable  of 
meeting  the  projected  travel  demand. 

Response 

The  FHWA  and  FTA  recognize,  that 
in  some  cases,  addition  of  general 
purpose  lanes  may  be  an  appropriate 
congestion  management  strategy. 
However,  the  ISTEA  requires  that 
consideration  be  given  to  strategies  that 
reduce  SOV  travel  and  improve  existing 
transportation  system  efficiency.  Thus, 
in  all  areas,  explicit  consideration  of 
SOV  reduction  strategies  must  be  part  of 
any  CMS. 

In  all  TMAs,  the  inclusion  of  travel 
demand  reduction  and  operational 
management  strategies  is  specifically 
required  by  the  legislation.  Furthermore, 
in  TMAs  that  are  nonattainment  for 
carbon  monoxide  and/or  ozone,  while 
increases  in  SOV  capacity  may  be 
warranted,  an  appropriate  analysis  of 
reasonable  travel  demand  reduction  and 
operational  management  strategies  for 
the  corridor  in  which  the  SOV  facility 
is  proposed  must  be  conducted.  If  the 
demand  cannot  be  reduced  or  met 
through  operational  strategies,  including 
transit,  an  SOV  capacity  project  of 
appropriate  design  concept  and  scope 
may  be  an  appropriate  solution.  If  this 
is  the  case,  all  reasonable  strategies  to 
manage  the  SOV  facility  must  be 
incorporated  into  the  proposed  facility. 

This  does  not  require  an  "endless  and 
exhaustive  study  of  SOV  alternatives 
that  are  clearly  not  applicable  in  certain 
cases"  as  was  interpreted  by  several 
commenters.  It  does  require  explicit 
consideration  and  appropriate  analysis 
of  reasonable  alternatives  to  increased 
SOV  capacity.  The  FHWA  and  the  FTA 
will  be  providing  technical  assistance 
and  training  on  how  this  can  be 
accomplished. 


The  FHWA  and  the  FTA  agree, 
particularly  in  areas  with  complex 
transportation  systems,  that  congestion 
management  should  be  analyzed  in  a 
comprehensive  multimodal  process  that 
includes  a  logical  packaging  of 
appropriate  travel  demand  reduction, 
operating,  and  capacity  enhancement 
strategies.  In  general,  the  use  of  other 
strategies  should  be  fully  considered 
before  the  addition  of  general  purpose 
lanes  is  considered.  The  rule  is  not 
intended  to  preclude  such  analyses;  on 
the  contrary,  it  is  assumed  that  the  full 
range  of  reasonable  strategies,  including 
land  use.  will  be  considered. 

Comment 

Several  comments  were  made  on  the 
proposed  list  of  strategies  in 
§  500.507(d)  in  the  NPRM.  Several 
commenters  interpreted  this  section  to 
require  extensive  analysis  of  all  of  the 
suggested  strategies,  even  if  they  were 
not  applicable  to  the  area  under  study. 
The  list  was  also  interpreted  to  be 
exhaustive  and  all-inclusive.  Several 
commenters  also  pointed  out  that  the 
list  was  roadway  oriented  due  to  the 
lack  of  specific  reference  to  multimodal 
strategies,  such  as,  bicycle  and 
pedestrian  facilities,  public  transit, 
paratransit,  and  commuter  rail,  and 
expressed  concern  that  such  strategies 
would  not  be  considered  in  the  CMS. 

Response 

It  was  not  intended  that  the  list  be  all- 
inclusive  or  that  every  strategy  on  the 
list  would  be  fully  analyzed.  The  list 
was  intended  to  be  an  illustrative 
sample  of  traditional  and  non- 
traditional  strategies  that  should  be 
considered  by  the  CMS  in  conjunction 
with  the  transportation  planning 
process.  The  interim  final  rule  clearly 
states  that  the  listed  strategies  should  be 
appropriately  considered  and  that  it  is 
not  all-inclusive. 

The  list  of  suggested  strategies  in  the 
interim  final  rule  has  been  expanded,  as 
discussed  in  the  section-by-section 
analysis  below,  to  include  multimodal 
strategies  to  clarify  that  such  strategies 
may  be  appropriate.  However,  the 
States,  MPOs,  local  governments,  transit 
operators,  and  other  transportation 
officials  will  need  to  determine  whether 
monitoring  of  transit  performance  and 
operation  and  identification  of  transit 
strategies  for  improving  transportation 
system  {>erformance  will  be  part  of  the 
CMS  or  the  IMS  since  the  PTMS  will 
only  be  responsible  for  transit  capital 
assets. 

Comment 

A  few  commenters  were  concerned 
that  land-use  management  strategies  are 
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l^yond  the  jurisdictional  control  of 
many  State  agencies  and  should  not  be 
included  in  the  Ust  of  CMS  strategies. 

Kesponse 

1 1  As  indicated  above,  the  list  of 
Strategies,  which  included  land-use 
management,  was  an  illustrative 
sampling.  It  is  not  mandated  that  all 
strategies  be  analyzed  or  implemented 
in  every  case.  However,  land  use  is  a 
critical  consideration  as  recognized  in 
the  ISTEA  and  by  those  jurisdictions 
that  have  undertaken  initiatives  to 
address  the  interrelationship  of  land  use 
and  transportation  through  programs 
that  coordinate  land  use  and 
transportation  strategy  development. 

If  the  CMS  results  in  a  determination 
that  land  use  management  is  an 
appropriate  strategy  for  effectively  and 
efficiently  dealing  with  an  identified 
problem,  the  State,  MPOs,  and  local 
officials  will  need  to  develop 
cooperative  arrangements  with  the 
agencies  that  have  jurisdiction  over  land 
use  and  development  to  implement  the 
strategy. 

Comment 

Several  commenters  suggested  that 
the  CMS  should  be  a  tool  to  assist  in  the 
identification  of  potential  strategy 
impacts  rather  than  a  method  to  identify 
\ptential  strategies. 

I^esponse 

The  language  in  the  ISTEA  indicates 
jiat  the  CMS  is  to  be  more  than  a  data 
collection  exercise.  For  example,  the 
ISTEA  requires  that  the  plarming 
process  in  TMAs  include  the 
development  of  a  CMS  that  provides  for 
effective  management  of  new  and 
existing  facilities  through  the  use  of 
travel  demand  reduction  techniques  and 
operational  management  strategies.  In 
the  interim  final  rule,  an  effective 
congestion  management  system 
includes  both  the  identification  of 
potential  congestion  management 
strategies  and  an  analysis  of  their 
effectiveness  io  meeting  the  goals  of 
individual  congestion  mitigation 
programs. 

Scction-by-Section  Analysis 

Section  500^01    Purpose 

This  section  states  the  purpose  of 
subpart  E  of  this  rulemaking  and  has 
been  slightly  reworded  to  be  consistent 
with  the  purpose  statements  of  the  other 
management  systems. 

Section  500^03    CMS  Definitions 

I  The  introductory  paragraph  of 
§  500.503  references  the  terms  defined 
in  23  U.S.a  101(a)  and  §500.103  of  this 
part.  The  remauider  of  the  section 


defines  "congestion"  and  "congestion 
management  system." 

The  flexible  definition  of 
"congestion"  in  the  NPRM  was  widely 
accepted  by  commenters.  This 
definition  recognizes  that  levels  of 
acceptable  congestion  vary  throughout 
the  country  and  between  metropolitan 
and  non-metropolitan  areas.  It  will  be 
left  to  the  States  to  determine,  in  a 
cooperative  process  with  MPOs,  local 
governments,  transit  operators,  and 
other  transportation  officials,  what  the 
acceptable  level  of  congestion  is  in  their 
areas. 

The  reference  to  transportation  system 
performance  being  acceptable  to  the 
traveling  public  has  been  deleted  from 
the  "congestion"  definition  since  all 
citizens  are  affected  by  congestion,  not 
just  the  traveling  public. 

Several  commenters  interpreted  the 
definition  of  "congesticn  management 
system"  in  the  NPRM  to  imply  that  the 
CMS  was  only  a  process  of  data 
collection  since  the  NPRM  definition 
stated  that  the  CMS  was  a  process  that 
provided  information.  As  discussed 
earlier,  this  was  not  the  intent.  The 
ISTEA  requires  that  the  needs  identified 
by  use  of  the  CMS,  and  the  other 
management  systems,  be  considered  in 
developing  metropoUtan  aixl  statewide 
transportation  plans  and  improvement 
programs.  The  definition  of  congestion 
management  system  has  been  modified 
to  include  the  identification  of 
alternative  strategies  to  alleviate 
congestion  and  to  enhance  the  mobifity 
of  persons  and  goods.  The  definition 
now  also  describes  the  basic 
components  of  a  CMS. 

Section  500.505    CMS  General 
Requirements 

This  section  was  entitled  "Policy"  in 
the  NPRM.  The  title  is  changed  to  "CMS 
general  requirements"  in  the  interim 
final  rule  to  be  consistent  with  section 
titles  of  the  other  management  systems. 

Paragraph  (a)  provides  an  overall 
summary  of  the  purpose  of  the  CMS. 
There  are  a  few  changes  from  the 
NPRM.  This  section  no  longer  states 
what  a  CMS  will  do— identify  and 
assess — but  states  what  the  results  of  the 
CMS  will  be — identification  and 
implementation  of  strategies. 

The  interim  final  rule  clarifies  that 
transportation  facilities  are  to  be 
covered  through  the  CMS.  PTMS,  or 
IMS.  If  the  decision  is  made  to  address 
congestion  management  for  all 
transportation  modes  in  the  CMS,  the 
CMS  cannot  be  limited  to  strategies  that 
focus  on  the  movement  of  vehicles.  The 
CMS  must  also  assure  that  the  efficient 
movement  of  people  and  goods  is 
addressed  and  that  consideration  is 


given  to  other  strategies,  including 
parking  management  and  bicycle  and 
pedestrian  facilities. 

Section  500.5Q5(a)  in  the  interim  final 
rule  also  incorporates  and  rewords  the 
first  sentence  of  §  500.507(a)  in  the 
NPRM  that  deah  with  CMS  coverage. 
Several  commenters  raised  concerns 
that  the  CMS  would  require  extensive 
coverage  in  rural  areas  or  in  areas  not 
currently  experiencing  congestion.  The 
extent  of  CMS  coverage  will  depend  on 
the  different  definitions  of  congestion 
that  are  agreed  to  throughout  the  State. 
Where  it  is  determined  that  congestion 
does  not  exist  and  is  not  likely  to  occur, 
coverage  can  be  Umifed  to  f)eriodJc 
verification  of  this  determination.  CMS 
efforts  should  be  focused  on  those  areas 
with  existing  congestion  or  with  the 
likelihood  that  congestion  will  develop, 
regardless  of  whether  that  congestion 
occurs  in  metropolitan  or  non- 
metropolitan  areas.  The  phrase 
"recurring  or  nonrecurring"  has  been 
removed  in  response  to  concerns  on 
how  areas  with  existing  or  potential 
"nonrecurring"  congestion  would  be 
identified.  However,  since 
"nonrecurring"  congestion  due  to 
incidents  often  accounts  for  most  of  the 
congestion  in  many  areas,  such 
congestion  is  still  to  be  addressed  by  the 
CMS  and  strategies  for  dealing  with 
"nonrecurring"  congestion  (e.g., 
incident  management)  are  included  in 
the  list  of  strategies  to  be  considered  in 
§  500.507(c). 

Congestion  is  not  just  a  metropolitan 
area  phenomenon.  In  many  cases, 
congestion  in  non-metropolitan  areas 
occurs  for  different  reasons  and  at 
different  times  than  in  metropolitan 
areas.  Hence,  the  strategies  to  be 
implemented  to  manage  congestion  and 
improve  mobility  in  the  non- 
metropolitan  areas  will  probably  differ 
from  those  in  metropolitan  areas.  These 
strategies,  which  are  critical  to  preserve 
the  effectiveness  and  efficiency  of  the 
overall  transportation  system,  will  need 
to  be  evaluated  and  fully  considered  in 
the  statewide  planning  process. 

Also,  to  be  consistent  with  changes  in 
subparts  A  through  D,  a  provision  has 
been  added  to  §500.5G5(a)  to  indicate 
that  States,  the  Federal  agencies,  and  the 
agencies  that  own  the  facilities  shall 
cooperate  to  manage  congestion  on 
federally  owned  facilities. 

Section  500.509  in  the  NPRM.  Single 
occupant  vehicle  capacity  projects,  l^ 
been  incorporated  into  paragraphs  (b) 
and  (e)  of  §  500.505  in  the  interim  final 
rule.  Section  500.505(b)  in  the  interim 
final  rule  retains  the  provision  that 
consideration  be  given  to  strategies  that 
reduce  SOV  travel  and  improve  existing 
transportation  efficiency  in  both 
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metropolitan  and  non-metropolitan 
areas.  This  part  has  been  slightly 
reworded  from  §  500.509(a)  in  the 
NPRM  to  ensure  that  explicit 
consideration  is  given  to  the 
incorporation  of  appropriate  features 
into  any  projects  that  provide  for  the 
addition  of  general  purpose  lanes.  These 
features  would  facilitate  future  demand 
management  and  operational 
improvement  strategies  to  maintain  the 
functional  integrity  of  those  lanes. 

Portions  of  §  500.507(a)  in  the  NPRM. 
Area  of  Consideration,  have  been  added 
to  §  500.505(c)  to  make  this  part  more 
consistent  with  the  overall  intent  of 
§  500.505  which  is  to  describe  the 
general  requirements.  Paragraph  (c)  now 
ensures  that  the  CMS  identifies  the 
extent  of  existing  or  potential 
congestion,  and  accurately  reflects  the 
cumulative  efl^ects  of  implemented 
strategies  on  transportation  system 
p)erforraance.  This  provision  has  been 
further  modified  by  requiring  that  the 
assessment  of  the  level  of  current  or 
potential  congestion  shall  be  made  on  a 
continuing  basis  and  that  the  entire 
metropolitan  planning  area  shall  be 
included  in  TMAs  that  are 
nonattainment  for  ozone  and/or  carbon 
monoxide.  Complete  coverage  in  these 
TMAs  is  required  because  SOV  projects 
in  such  areas  must  be  based  on  a  CMS. 

In  determining  the  area  of  coverage 
for  the  CMS,  it  must  be  recognized  that 
congestion  is  a  dynamic  phenomenon 
that  may  be  affected  by,  or  have  an 
impact  on,  physical  improvements  or 
areawide  transportation  policy 
decisions  over  a  wide  area  that 
surrounds  the  location,  corridor,  or 
facility  being  treated.  Therefore,  to 
evaluate  the  total  effectiveness  of  the 
implemented  strategies,  these  affiected 
areas  must  be  included  in  the  CMS 
coverage. 

The  determination  of  potential 
congestion  will  be  based  on  the  area's 
definition  of  congestion  and  the  results 
of  transportation  forecasts.  If  population 
and  land  use  changes  are  anticipated 
that  could  result  in  increased  levels  of 
travel  which  could  ultimately  result  in 
congestion,  the  evaluation  of  strategies 
to  manage  the  potential  congestion 
would  be  warranted.  Early  recognition 
of  the  potential  problem  should  lead  to 
more  effective  solutions,  including  the 
timing,  location,  and  design  of  proposed 
land  use  development  and 
transportation  facilities. 

Paragraph  (d)  requires  that  the  CMS 
be  a  part  of  the  metropolitan  planning 
process  in  TMAs.  Several  commenters 
were  concerned  that  there  is  a  lack  of 
clarity  in  whether  the  State  or  the  MPO 
has  responsibility  for  the  CMS  in  TMAs. 
While  the  ISTEA  requires  that  the  CMS 


be  part  of  the  metropolitan  planning 
process  in  TMAs,  it  does  not  assign 
responsibilities  to  individual  agencies. 
The  FHWA  and  the  FTA  believe  that  the 
agencies  involved  are  in  the  best 
position  to  cooperatively  determine 
their  capabilities  and  responsibilities; 
hence,  the  interim  final  rule  for  the  CMS 
and  the  final  rule  for  the  metropolitan 
planning  process  require  the  involved 
agencies  in  all  areas  to  mutually 
determine  their  roles  and 
responsibilities. 

Section  S00.505(e)  in  the  interim  final 
rule  contains  the  portion  of  §  500.509  in 
the  NPRM  applicable  to  SOV  projects  in 
nonattainment  TMAs.  The  analysis 
requirements  in  the  NPRM  have  been 
retained.  However,  the  conditions  for 
programming  SOV  projects  have  been 
removed  since  these  provisions  are 
included  in  §  450.320  in  the  final  rule 
for  metropolitan  planning.  These 
programming  provisions  were  removed 
from  the  CMS  interim  final  rule  because 
it  was  determined  that  it  was  more 
appropriate  to  include  such  provisions 
in  the  metropolitan  planning  rule.  This 
issue  is  discussed  in  more  detail  above 
in  the  response  to  comments  on  the 
CMS  NPRM. 

Section  500.505(0  requires  that 
development  of  strategies  as  part  of  the 
CMS  be  coordinated  with  the  process 
for  developing  transportation  control 
measures  of  the  State  implementation 
plan  in  nonattainment  areas  to  ensure 
that  the  need  to  improve  air  quality,  as 
well  as  to  alleviate  congestion,  is 
considered  iu  the  development  of  CMS 
strategies.  The  growing  body  of  research 
is  beginning  to  show  that  commonly 
held  assumptions  regarding  the 
relationship  between  congestion  and  air 
quality  may  not  be  valid.  Strategies  that 
may  relieve  congestion  may  not  have 
equal  air  quality  benefits. 

Section  500.505(g)  requires 
coordination  of  development, 
establishment,  and  implementation  of 
the  CMS  with  that  of  the  PTMS  and 
IMS.  Several  comments  were  made  that 
the  CMS  should  be  coordinated  with  the 
IMS  as  well  as  with  the  PTMS.  The 
requirement  for  coordination  with  the 
IMS  was  inadvertently  left  out  of  the 
NPRM  and  has  been  added.  It  will  be 
the  responsibility  of  the  States,  in 
cooperation  with  MPOs,  transit 
operators,  and  other  affected  agencies, 
to  determine  the  coverage  and 
applicability  of  the  these  three  systems 
with  regard  to  system  performance.  As 
discussed  above,  the  FHWA  and  the 
FTA  intend  that  the  cooperating 
agencies  determine  what  aspects  of 
people  and  goods  movement  will  be 
covered  by  each  of  these  systems. 


Section  500.507    CMS  Components 

This  section  was  entitled 
"Management  system  structure"  in  the 
NPRM.  The  title  of  "CMS  components" 
is  used  in  the  interim  final  rule  for 
consistency  with  section  titles  of  the 
other  management  systems.  The  section 
sets  forth  processes  and  procedures  that 
must  be  included  in  the  CMSs. 

As  mentioned  in  the  discussion  of 
§  500.505,  most  of  paragraph  (a)  in  the 
NPRM,  "Area  of  consideration."  was 
incorporated  into  §  500.505(c)  in  the 
interim  final  rule.  The  subject  matter  of 
the  first  sentence  of  paragraph  (a)  from 
the  NPRM  was  reworded  and 
incorporated  into  §  500.505(a).  The 
remaining  paragraphs  of  §  500.507  in 
the  NPRM  are  still  in  this  section,  but 
have  been  redesignated  due  to  the 
relocation  of  paragraph  (a). 

Section  500.507(a)  in  the  interim  final 
rule  describes  the  need  to  define 
parameters  to  measure  the  extent  of 
congestion  and  evaluate  the 
effectiveness  of  congestion  reduction 
and  mobility  enhancement  strategies.  A 
phrase  has  been  added  to  recognize  that 
since  the  expectations  of  the  quality  of 
system  performance  may  vary  between 
communities,  the  cooperating  agencies 
have  the  flexibility  to  establish 
performance  measures  appropriate  for 
their  area.  The  wording  of  this 
paragraph  in  the  interim  final  rule  also 
emphasizes  that  the  movement  of 
people  and  goods  shall  be  included  in 
the  performance  measures. 

The  preamble  to  the  NPRM  provided 
a  suggested  list  of  performance 
measures:  Delay  per  person  delayed; 
delay  per  incident;  delay  due  to 
construction;  average  travel  time  per 
trip;  persons  per  hour  on  the  facility  or 
in  a  corridor;  level  of  service  (LOS); 
lane-miles  over  a  specific  LOS;  vehicle- 
miles-of-travel  (VMT)  over  a  specific 
LOS;  percent  of  VMT  by  functional 
class;  VMT  per  lane-mile;  delay  per 
lane-mile;  delay  per  VMT}  delay  per 
trip;  or  delay  per  vehicle.  Several 
commenters  suggested  that  this  list  also 
include  performance  measures  that 
reference  person  movement  and  those 
measures  applicable  to  multimodal 
systems,  such  as,  transit.  While  some 
were  already  included,  other  examples 
of  person  movement  performance 
measures  include:  number  of  persons 
using  HOV  lanes;  proportion  of  persons 
congested  or  delayed;  person  hours  of 
delay;  and  vehicle  occupancy  coimts. 
Performance  measures  for  transit 
facihties  might  include:  Riders  per 
vehicle-mile;  riders  per  vehicle-hour; 
peak  load  factors;  on-time  performance; 
cost  per  rider;  vehicle-hours  per 
employee;  vehicle-miles  per  employee: 
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and  riders  per  employee.  Examples  of 
intermodal  performance  measures  are 
included  in  subpart  G  of  this  rule. 

These  lists  are  not  meant  to  be  all- 
inclusive  or  mandates.  They  are  offered 
as  illustrative  examples  of  performance 
measures  that  might  be  used. 
Performance  measures  should  be 
applied  where  appropriate  and  as  a 
function  of  the  area,  transportation 
facility,  and  type  of  congestion  under 
consideration.  The  use  of  performance 
measures  are  to  be  established 
cooperatively  by  the  States  and  affected 
MPOs,  local  ofTicials,  transit  operators, 
and  other  transportation  ofHciais. 

Section  500.507(b)  in  the  interim  final 
rule  requires  a  continuous  program  of 
data  collection  and  system  monitoring. 
The  extent  of  this  program  will  be 
determined  by  the  States  in  cooperation 
with  MPOs,  local  officials,  transit 
operators,  and  other  transportation 
officials  and  shall  be  a  function  of  the 
magnitude  of  congestion  and  the  area's 
performance  measures.  In  areas  where 
congestion  is  not  occurring,  or  is  not 
expected  to  occur,  data  collection  and 
monitoring  may  be  limited  to  periodic 
verification  that  conditions  have  not 
changed.  In  areas  where  congestion  is  a 
significant  problem,  data  collection  and 
system  monitoring  activities  must  be 
continuous  and  provide  feedback  on  the 
effectiveness  of  implemented  strategies. 
Existing  data  sources  should  be  used  to 
the  extent  possible.  The  language  in  the 
NPRM  that  indicated  if  existing  sources 
are  not  adequate,  new  sources  need  to 
be  developed,  was  determined  to  be 
unnecessary  and  has  been  removed 
since  this  will  inherently  need  to  be 
done  to  implement  an  effective  CMS. 

Section  500.507(c)  in  the  interim  final 
rule  states  that  traditional  and  non- 
traditional  strategies  shall  be  identified 
and  evaluated  based  on  established 
performance  measures.  Historically, 
strategies  to  alleviate  congestion  have 
centered  v-round  capital  improvements, 
such  as,  construction  of  general  purpose 
lanes.  The  emphasis  now  is  on 
management  strategies  rather  than 
capital  projects.  However,  capital 
improvements,  when  applied  under  a 
program  that  utilizes  all  reasonable 
strategies  to  manage  the  facility 
effectively,  can  be  a  legitimate  treatment 
to  manage  congestion;  but  before  this 
decision  can  be  made,  non-capital 
strategies  must  be  considered  and 
appropriately  analyzed.  This  list  of 
strategies  is  not  all-inclusive  and  is 
meant  to  be  illustrative.  The  interim 
final  rule  has  been  rewritten  to  clearly 
state  that  the  listed  strategies  must  be 
appropriately  considered  and  that 
combinations  of  strategies,  as  well  as 
individual  strategies,  may  be  analyzed. 


Appropriate  consideration  may  mean 
that  some  of  these  strategies  are  not 
applicable  in  certain  areas,  subareas,  or 
corridors.  Other  strategies  that  may  be 
applicable  would  require  more 
consideration  in  order  to  reach  a  proper 
recommendation. 

It  was  not  intended  that  the  list  be 
highway  focused;  therefore,  land  use 
management  and  transit  strategies  are 
included.  Under  this  rule,  the  CMS  or 
the  IMS  will  identify  and  analyze  transit 
performance  measures  and  operation 
and  the  PTMS  will  deal  solely  with 
transit  capital  assets,  unless  the 
involved  agencies  cooperatively  decide 
that  transit  system  performance  will  be 
part  of  the  PTMS.  To  emphasize  these 
points,  non-highway  oriented  strategies 
in  paragraphs  (c)(4).  (c)(5).  and  (c)(6) 
have  been  added  to  the  suggested  list 
and  advanced  public  transit  systems 
technology  has  been  added  to  paragraph 
(c)(ll).  The  agencies  involved  in  the 
CMS  are  responsible  for  cooperatively 
determining  which  strategies  would  be 
appropriate  for  consideration  and  the 
extent  of  analysis  necessary  to  select  the 
most  appropriate  strategy,  or 
combination  of  strategies  for 
implementation. 

Section  500.507(d)  in  the  interim  final 
rule  describes  the  implementation  of  the 
strategies  in  §  500.507(c).  The  key  to 
successful  implementation  is  to  clearly 
identify  the  strategy,  determine  the 
timeframe  for  implementation,  identify 
funding  and  other  resources,  and 
determine  responsibility  for 
implementing  the  strategies. 

Section  500.507(e)  requires  evaluation 
of  the  effectiveness  of  the  implemented 
strategies.  This  will  provide  input  into 
future  decisionmaking  activities  by 
describing  how  well  different  strategies 
work  under  various  scenarios. 

As  previously  discussed.  §  500.509, 
Single-occupant-vehicle  capacity 
projects,  in  the  NPRM  has  been 
incorporated  into  §  500.505  in  the 
interim  final  rule. 

Section  500.509    CMS  Compliance 
Schedule 

This  section  was  §  500.511  in  the 
NPRM.  In  response  to  comments,  the 
compliance  schedule  has  been 
extended.  However,  recognizing  the 
serious  air  quality  problems  in  TMAs 
that  are  nonattainment  for  carbon 
monoxide  and/or  ozone,  the  need  to 
alleviate  these  problems,  and  to 
coordinate  with  the  EPA's  conformity 
regulation,  CMSs  in  such  nonattainment 
TMAs  must  be  fully  operational  earlier 
than  in  other  areas.  By  October  1, 1994. 
a  work  plan  must  be  developed  that 
shows  how  full  implementation  will  be 
achieved,  critical  areas  requiring 


analysis  must  be  identified,  and  data 
collection  activities  must  be  initiated. 
States  with  TMAs  that  are 
nonattainment  for  carbon  monoxide 
and/or  ozone  will  be  required  to  provide 
fully  operational  CMSs  in  those  TMAs 
by  October  1.  1995.  This  is  the  original 
date  that  was  suggested  in  the  NPRM  for 
all  CMSs.  This  date  is  retained  for  such 
nonattainment  TMAs  due  to  the  critical 
need  to  quickly  alleviate  transportation 
related  air  pollution.  Ail  other  CMSs 
must  be  fully  operational  by  October  1. 
1996. 

Subpart  F — Public  Transportation 
Facilities  and  Equipment  Management 
System 

A  total  of  50  commenters  responded 
to  the  PTMS  portion  of  the  NPRM.  The 
commenters  consisted  of  30  State 
agencies.  4  regional  planning  agencies/ 
MPOs.  7  National/regional  interest 
groups/associations.  1  local  agency.  6 
transit  operators.  1  railroad  company, 
and  1  private  individual.  The  major 
areas  of  concern  and  the  resulting 
changes  to  the  rulemaking  are  discussed 
below. 

Summary  of  PTMS  Comments 

Comment 

One  significant  issue  raised  which 
was  common  to  some  of  the  other 
management  systems  was  the  general 
roles  and  responsibilities  of  affected 
agencies.  Most  commenters  praised  the 
flexibility  of  the  proposed  PTMS  rule, 
although  some  questioned  the  ultimate 
role  of  the  State  in  the  PTMS 
development  and  implementation 
process.  Several  commenters. 
predominantly  State  DOTs,  suggested 
that  the  States  be  designated  as  the  lead 
agency  in  the  development  of  the  PTMS. 

Response 

It  is  the  intent  of  the  FHWA  and  the 
FTA  that  the  development  of  a  PTMS  be 
a  cooperative,  as  defined  in  §500.105. 
process  between  the  State,  MPOs,  and 
local  transit  operators.  Section  500.605 
in  the  interim  final  rule  requires 
cooperation  among  affectea  agencies  in 
the  development,  establishment,  and 
implementation  of  the  PTMS.  The  States 
may,  at  their  option,  designate  lead 
agencies  and  other  agencies  responsible 
for  other  aspects  of  the  PTMS. 

Comment 

The  most  commented  upon  PTMS 
issue  was  the  inclusion  of  Federal 
Transit  Act  sections  16  and  18  (49 
U.S.C.  app.  1612  and  1614) 
subrecipients  in  the  PTMS.  Many  States, 
citing  the  undue  burden  of  obtaining 
data  fix)m  a  set  of  subrecipients  which 
may  change  from  year  to  year,  suggested 
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that  sections  16  and  18  subrecipients  be 
either  exempted  from  PTMS  coverage  or 
be  included  only  at  the  State's 
discretion. 

Response 

While  the  FHWA  and  the  FTA 
recognize  that  such  data  collection 
activities  may  require  significant* 
resources,  the  infrequent  pass-through 
of  Federal  funds  to  certain  subrecipients 
is  the  very  reason  why  such 
subrecipients  must  be  included  in  the 
scope  of  the  system.  Only  a 
comprehensive  inventory  of  capital 
assets,  as  provided  for  by  the  PTMS. 
will  allow  States  to  identify  and  assess 
system  needs  and  deficiencies,  establish 
replacement  schedules,  and  provide  a 
basis  for  prioritizing  the  allocation  of 
Federal  funds  in  future  years. 

In  an  effort  to  accommodate  these 
data  collection  requirements.  §  500.609 
in  the  interim  final  rule  provides  a 
compliance  schedule  which  allows  for 
the  phase-in  of  asset  inventories  and 
condition  identification. 

Comment 

A  related  issue  that  was  raised  in 
comments  to  the  docket  concerned  the 
applicability  of  the  PTMS  to 
subcontracted  services.  A  few 
commenters  stated  that  the  difficulty  of 
collecting  data  on  such  service 
providers  far  outweighs  the  utility  of 
such  information. 

Response 

Section  500.60.5  in  the  interim  final 
rule  makes  it  clear  that  only  contractors 
operating  capital  equipment  funded 
under  Federal  Transit  Act  sections  3.  9, 
16  and  18  (49  U.S.C.  app.  1602. 1607a. 
1612.  and  1614)  must  be  covered  under 
the  PTMS.  While  not  requiring  it.  the 
FHWA  and  the  FTA  encourage  States  to 
include  other  contracted  arrangements 
which  play  a  significant  role  in  the 
delivery  of  public  transportation 
services. 

Comment 

Several  commenters  recommended 
that  the  final  rule  provide  for  some 
'uniform  data  collection  standards.  Some 
of  these  commenters  further  suggested 
that  the  FTA  publish  a  national 
summary  of  data  generated  by  the 
PTMS.  On  the  other  hand,  many  more 
commenters  supported  the  proposed 
rule's  provision  for  allowing  States  to 
identify  standards  which  best  reflect 
State  and  local  goals  and  objectives. 

Response 

The  interim  final  rule  retains  the 
flexibility  that  allows  the  PTMS  to  meet 
tlie  needs  of  individual  States^  rather 


than  serving  as  a  mechanism  for 
national  repyorting.  The  FTA  may 
consider,  in  the  future,  issuing  uniform 
data  collection  measures  and  standards 
for  reporting  purposes;  however,  such 
standards  would  be  dependent  on  any 
data  needs  identified  through 
implementation  of  PTMSs  that  meet  the 
requirements  of  this  rule. 

Comment 

Another  issue  that  generated  many 
comments  was  the  identification  and 
evaluation  of  strategies  and  actions 
through  the  PTMS.  It  was  noted  that 
§  500.609(d)  in  the  NPRM  implied  that 
specific  strategies  and  projects  were 
products  of  the  PTMS.  thus  confusing 
the  purpose  of  the  PTMS  with  those  of 
planning  and  programming  activities. 

Response 

It  has  always  been  the  intent  that  the 
PTMS  provide  information  and  develop 
strategies  for  input  to  the  planning 
process.  Evaluation  of  these  strategies 
for  inclusion  in  transportation  plans  and 
improvement  programs  would  be  done 
as  part  of  the  planning  process.  The 
FHWA  and  the  FTA  have  clarified  this 
process  in  §§  500.607(c)  and  (d)  in  the 
interim  final  rule. 

Section-by-Section  Analysis 

Section  500.601     Purpose 

This  section  states  that  the  purpose  of 
subpart  F  is  to  establish  guidelines  for 
the  development  of  a  public 
transportation  facilities  and  equipment 
management  system  in  accordance  with 
the  provisions  of  23  U.S.C.  303  and 
subpart  A.  The  reference  to  subpart  A 
has  been  added  to  emphasize  the 
applicability  of  the  general  requirements 
of  subpart  A  to  the  PTMS. 

Section  500.603    PTMS  Definitions 

The  definition  of  PTMS  has  been 
broadened  somewhat  from  that 
proposed  in  the  NPRM  to  identify  the 
linkage  between  the  PTMS  and 
metropolitan  and  statewide  planning 
processes.  This  relationship  is  further 
clarified  in  §  500.607(d). 

A  definition  of  "transit  assets"  has 
been  added  to  the  interim  final  rule  to 
eliminate  the  need  to  rep)eat  the  items  of 
capital  equipment  which  are  to  be 
inventoried  under  the  PTMS  throughout 
the  rule.  A  few  commenters  suggested 
that  definitions  be  provided  in  the  final 
rule  for  terms  such  as  "equipment"  and 
"facility".  Such  definitions  have  not 
been  added  so  that  States,  in 
cooperation  with  FTA  fund  recipients 
and  MPOs.  have  the  flexibility  to 
inventory  assets  at  a  level  of  detail 
appropriate  to  a  given  transit  system. 


This  is  made  more  explicit  in 
§  500.607(b)(1). 

Section  500.605    PTMS  General 
Requirements 

The  title  of  this  section  has  been 
changed  from  "Policy"  in  the  NPRM  to 
be  consistent  with  the  other 
management  systems.  This  section 
provides  for  the  "cooperative" 
development  and  implementation  of  a 
FFMS  and  allows  each  State  to 
determine  roles  and  responsibilities  of 
affected  agencies  in  the  inventorying  of 
assets,  collection  of  data,  identification 
of  condition  measures,  and  monitoring 
of  systems. 

This  section  also  establishes  the 
extent  of  coverage  of  the  PTMS.  Several 
commenters  noted  the  apparent 
ambiguity  in  §  500.609(a)  in  the  NPRM 
which  required  identification  of  "transit 
operators  receiving  Federal  funds" 
while  other  sections  of  the  proposed 
rule  specified  inclusion  of  "Federal 
Transit  Act  sections  3.  9. 16.  and  18 
recipients  and  subrecipients".  Section 
500.605(a)  in  the  interim  final  rule 
makes  it  clear  that  only  recipients  and 
subrecipients  of  Federal  Transit  Act 
sections  3,  9  (capital  and  operating),  16, 
and  18  funds,  and  not  recipients  of 
other  Federal  funds,  are  covered  by  the 
PTMS.  In  addition,  subcontracted 
providers  operating  capital  equipment 
funded  under  sections  3.  9.  16.  and  18 
are  to  be  identified  in  the  PTMS.  While 
not  required,  the  FHWA  and  the  FTA 
further  encourage  States  to  identify  and 
collect  data  from  other  transit  service 
providers  in  order  to  have  as 
comprehensive  a  PTMS  as  possible. 
Similarly,  while  only  facilities, 
equipment,  and  rolling  stock  are 
required  to  be  included.  States  are 
encouraged  to  inventory  other  assets 
when  the  collection  of  such  data  would 
help  transit  service  providers  assess 
system  deficiencies  and  identify 
strategies  to  meet  these  needs. 

Because  of  their  interrelationship. 
§  500.605(d)  requires  that  the 
development  and  implementation  of  the 
PTMS  be  coordinated  with  the 
development  and  implementation  of  the 
CMS  and  IMS  to  ensure  that  transit 
system  performance  is  addressed  as  part 
of  overall  transportation  system 
performance  in  a  manner  cooperatively 
determined  by  the  involved  agencies. 

Section  500.607    PTMS  Components 

Consistent  with  the  other 
management  systems,  the  title  of  NPRM 
§  500.607  has  changed  to  "PTMS 
components."  The  basic  PTMS  structure 
proposed  under  §  500.609  in  the  NPRM 
has  been  moved  to  this  section  and 
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significant  changes  have  been  made 
based  on  comments  received. 

Section  500.609(a)  in  the  NPRM  was 
clarifled  and  moved  to  §  500.605(a). 
Section  500.607(a)  in  the  interim  final 
rule  provides  guidelines  for  the 
identification  of  condition  measures. 
Consistent  with  the  cooperative  nature 
of  the  management  systems,  the 
development  of  such  standards  should 
give  adequate  consideration  to  the  goals 
and  objectives  of  the  State.  MPOs,  and 
transit  operators. 

Section  500.607(b).  "Data  collection 
and  system  monitoring,"  in  the  interim 
final  rule  ties  PTMS  data  collection 
activities  to  those  of  the  CMS,  IMS,  and 
TMS/H  but  otherwise  remains 
essentially  unchanged  from  proposed 
§  500.607(c)  in  the  NPRM.  Section 
500.607(b)(1)  allows  States,  MPOs,  and 
transit  operators  to  cooperatively 
determine  an  appropriate  level  of  detail 
for  the  collection  of  data. 

As  stated  in  the  Summary  of  PTMS 
Comments,  many  commenters  on  the 
NPRM  felt  that  proposed  §  500.609(d), 
"Strategy  and  action  identification  and 
evaluation,"  of  the  NPRM  did  not 
adequately  explain  the  linkage  between 
the  PTMS  and  the  statewide  and 
metropolitan  planning  processes.  Most 
of  the  comments  on  this  issue  suggested 
that  the  final  rule  define  the  role  of  the 
PTMS  as  a  mechanism  to  collect 
information  for  input  into  the  planning 
process,  which  then  evaluates  these 
strategies.  Section  500.607(d)  in  the 
interim  final  rule  clarifies  this  linkage. 
Section  500.607(c)  in  the  interim  final 
rule,  "Identification  and  evaluation  of 
proposed  strategies  and  projects."  states 
that  data  collected  as  required  under 
§  500.607(b).  when  evaluated  by  the 
identified  measures  and  standards 
required  by  §  500.607(a).  will  lead  to  the 
determination  of  system  needs, 
maintenance  and  replacement 
schedules,  and  estimated  replacement 
costs.  The  intent  of  §  500.607(d)  in  the 
interim  final  rule,  "Implementation  of 
strategies  and  projects,"  is  to  evaluate 
the  strategies  and  potential  project 
alternatives  identified  by  the  PTMS  for 
possible  inclusion  into  appropriate 
transportation  plans  and  improvement 
programs. 

Section  500.609    PTMS  Compliance 
Schedule 

In  order  to  phase-in  the  requirements 
set  forth  in  this  subpart,  a  three-stage 
implementation  schedule  has  been 
added  to  the  interim  final  rule.  By 
October  1, 1994,  a  work  plan  that 
identifies  major  activities  and 
responsibilities  and  includes  a  schedule 
that  demonstrates  full  operation  and  use 
)f  the  PTMS  by  October  1, 1996,  must 


be  adopted.  By  October  1. 1995, 
condition  measures  and  data  system 
structure  must  be  established  and  data 
collection  must  be  underway.  By 
October  1, 1996,  the  PTMS  must  be  fully 
operational  and  provide  projects  and 
programs  for  consideration  in 
developing  metropolitan  and  statewide 
transportation  plans  and  improvement 
programs. 

Subpart  6— Intermodal  Transportation 
Facilities  and  Systems  Management 
System 

A  total  of  55  commenters  responded 
to  the  IMS  portion  of  the  NPRM.  The 
commenters  consisted  of  29  State 
agencies,  9  National/regional  interest 
groups/associations.  8  regional  planning 
agencies/MPOs.  4  transit  operators.  2 
railroad  companies,  2  businesses  or 
individuals,  and  1  local  agency.  The 
areas  of  concern  and  the  resulting 
changes  to  the  rulemaking  are  discussed 
below. 

Summary  of  IMS  Comments 

Comment 

Many  of  the  commenters  questioned 
the  availability  and  useability  of 
intermodal  transportation  data. 
Questions  were  raised  concerning  the 
lack  of  goods  movement  data  on  a  local 
level  and  the  proprietary  nature  of 
intermodal  data.  Several  commenters 
indicated  that  the  cost  of  collecting  data 
and  keeping  it  current  would  be 
burdensome. 

Response 

The  data  requirements  for  the  IMS  are 
identified  in  §  500.707(c)  in  the  interim 
final  rule.  To  allow  flexibility  in 
tailoring  the  IMS  and  to  minimize  the 
effort  necessary  for  the  collection  of 
data,  the  interim  final  rule  indicates  that 
operational  and  physical  characteristics 
information  will  be  based  on  measures 
established  cooperatively  by  State  and 
local  transportation  agencies.  The 
interim  final  rule  provides  the  flexibility 
for  States  and  local  agencies  to  select 
and  establish  data  bases  that  are  not 
excessively  cumbersome  to  create  or 
maintain.  Proprietary  information  is  not 
required  and  existing  public  data 
sources  could  be  used  to  meet  the 
requirement  for  data  collection  and 
system  monitoring.  The  interim  final 
rule  encourages  States  and  local 
agencies  to  build  on  the  relationship 
between  public  and  private  sector 
transportation  providers. 

Comment 

Several  commenters  noted  that  the 
required  data  collection  has  no  clear 
guidance  on  how  it  is  to  be  used  or  its 


role  in  decisionmaking.  Without  a  clear 
indication  of  the  data  uses,  unnecessary 
data  may  be  collected. 

Response 

The  interim  final  rule  provides  the 
flexibility  for  the  State  and  local 
agencies  to  determine  the  extent  and 
type  of  data  to  be  collected  for  the  IMS. 
States  and  local  agencies  are  strongly 
encouraged  to  identify  their  intermodal 
transportation  issues  and  determine  the 
type  and  level  of  data  that  are  necessary 
to  address  these  issues  as  part  of  their 
IMS. 

Comment 

Many  of  the  commenters  indicated 
that  the  IMS  final  rule  should  be  flexible 
enough  for  each  State  to  develop  unique 
management  systems  to  meet  its 
individual  needs. 

Response 

Section  500.707  in  the  interim  final 
rule  describes  the  IMS  structure.  The 
specified  structure  defines  the 
minimum  system  necessary  for  meeting 
the  intermodal  requirements  as 
described  in  23  U.S.C.  303(e).  However, 
within  this  structure,  the  scope  and 
level  of  activity  will  be  determined  by 
the  State  and  local  transportation 
agencies  to  meet  their  unique  needs  in 
a  scale  appropriate  for  their 
transportation  systems. 

Comment 

Several  commenters  expressed 
concern  over  the  relationship  of  the  IMS 
to  the  statewide  and  metropolitan 
planning  processes  required  under  title 
23,  U.S.C  and  the  Federal  Transit  Act. 
Some  commenters  noted  that  the 
structure  of  the  proposed  IMS  suggests 
the  development  of  a  planning  process 
that  would  supplant  the  statewide 
planning  process. 

Response 

Because  this  concern  was  identified 
with  the  other  management  systems,  it 
is  discussed  above  under  the  summary 
of  comments  on  subpart  A. 

Comment 

A  majority  of  commenters  indicated 
that  a  phase-in  schedule  should  be 
included  in  the  final  rule  and  the 
schedule  should  recognize  the  difficulty 
in  meeting  all  the  requirements  of  the 
IMS  by  Federal  fiscal  year  1995. 

Response 

Section  500.709.  Compliance 
schedule,  which  has  been  added  to  the 
interim  final  rule,  allows  for  a  phase-in 
of  the  IMS  as  discussed  under  the 
section-by-section  analysis. 


^ 
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Comment 

Several  commenters  noted  that  the 
IMS  addresses  two  diverse  issues, 
freight  and  people  movement.  The 
suggestion  was  made  that  the  proposed 
rule  be  divided  into  two  distinct 
sections. 

Response 

Although  the  interim  final  rule  covers 
both  freight  and  people  movement,  the 
States  have  the  flexibility  of  structuring 
the  IMS  to  address  the  intermodal 
transportation  issues  of  freight  and 
people  movement  separately.  The  States 
may  decide  to  include  intermodal 
people  movements  within  the  CMS.  If 
the  CMS  addresses  intermodal  people 
movements,  the  IMS  should  not 
duplicate  these  activities. 

Comment 

Several  commenters  recommended 
the  phrase  "to  achieve  the  most  efficient 
transportation  movement  *  *  *."  be 
replaced  with  "improve  the  efficiency  of 
transportation  movement." 

Response 

Section  303(e)  of  title  23,  U.S.C. 
requires  the  IMS  to  include  methods  for 
achieving  the  optimum  yield  from  such 
systems  and  increasing  the  productivity 
in  the  State.  The  interim  final  rule  was 
changed  to  reflect  the  statutory 
requirement. 

Comment 

Several  States  indicated  that  the  IMS 
process  could  yield  results  that  identify 
alternate  transportation  solutions  that 
are  not  eligible  for  funding  by  the 
FHWA  or  the  FTA. 

Response 

The  IMS  does  not  establish  funding 
eligibility.  Funding  eligibility  is 
established  by  the  legislation  for  the 
different  categories  of  funds.  While  the 
availability  of  funds  to  implement 
strategies  will  need  to  be  addressed 
eventually,  it  should  not  be  a  deterrent 
to  examining  the  full  range  of  potential 
intermodal  strategies. 

Comment 

One  State  indicated  that  performance 
measures  should  be  consistent  across 
State  lines  for  interstate  facilities.  A 
second  State  indicated  that  it  was 
impractical  to  develop  one  set  of 
performance  measures. 

Response 

Due  to  the  great  diversity  of 
transportation  needs  among  the  States, 
the  State  and  local  transportation 
agencies,  in  coordination  with  private 
transportation  providers,  will  need  to 


establish  their  own  performance 
measures.  When  establishing 
performance  measures  for  interstate 
facilities,  coordination  among  the 
affected  States  and  MPOs  should  be 
established  to  ensure  compatibility. 
Interstate  and  international  IMS 
coordination  issues  should  be  brought 
to  the  attention  of  the  U.S.  DOT. 

Comment 

Several  commenters  indicated  that  the 
strategies  listed  in  §  500.707(e)  are 
missing  key  elements:  Energy  efficiency, 
less  polluting  technologies,  innovative 
bicycle  parking,  speed  humps,  and  real 
time  passenger  information  systems. 

Response 

The  IMS  regulation  requires  the 
evaluation  of  innovative  technologies 
where  appropriate  for  improving 
intermodal  efficiency.  The  regulation 
does  not  limit  the  technology  to  be 
evaluated  but  provides  the  flexibility  for 
the  States  to  determine  which 
technologies  are  appropriate  for  their 
transportation  system.  Strategies  such  as 
speed  humps,  innovative  bicycle 
parking,  and  real  time  passenger 
information  systems  may  be  relevant 
strategies  to  be  considered  as  part  of 
either  the  IMS  or  the  CMS. 

Comment 

One  State  commented  that  the 
regulation  should  not  mandate 
neighboring  State  coordination.  Instead, 
States  should  be  allowed  to  develop 
mutual  coordination  agreements. 

Response 

For  a  State's  intermodal 
transportation  system  to  be  efficient,  the 
system  must  be  compatible  with  its 
neighboring  States'  transportation 
systems.  The  regulation  requires  that 
establishment  and  implementation  of 
the  IMS  be  coordinated  among  the 
States  and  MPOs.  The  IMS  interim  final 
rule  allows  the  States  to  develop  mutual 
coordination  agreements. 

Comment 

Several  comments  were  received  on 
coordination  of  data  collection  programs 
with  the  programs  of  U.S.  DOT.  The 
commenters  indicated  that  the 
collection  of  data  for  the  U.S.  DOT 
should  not  be  mandated. 

Response 

The  ISTEA  requires  the  U.S.  DOT  to 
collect  intermodal  transportation  data. 
The  IMS  final  regulation  recognizes  that 
the  collection  of  intermodal  data  is  a 
U.S.  DOT  mandate  under  section  5002 
of  the  ISTEA.  The  coordination  of  the 
States'  data  collection  programs  with 


the  U.S.  DOT  data  program  is  not  a 
mandate  for  the  States  to  collect  specific 
intermodal  data  required  by  the  ISTEA. 
The  State  and  local  agency  prerogative 
for  determining  the  level  and  type  of 
data  needed  for  their  IMS  remains. 
However,  coordination  with  the  U.S. 
EXDT  program  will  result  in  a  more 
efficient  data  collection  effort  at  the 
Federal,  State,  and  local  levels.  The  IMS 
interim  final  rule  was  changed  to 
eliminate  confusion  concerning  data 
collection  responsibilities. 

Section-by-Section  Analysis 

Section  500.701    Purpose 

This  section  states  the  purpose  of 
subpart  G  of  this  rulemaking  and  is 
unchanged  from  that  proposed  in  the 
NFRM  except  language  is  added  to 
indicate  that  the  general  requirements  in 
subpart  A  apply  to  the  IMS. 

Section  500.703    IMS  Definitions 

The  introductory  paragraph  of 
§  500.703  references  the  terms  defined 
in  23  U.S.C.  101(a)  and  §500.103  of  this 
part.  To  insure  consistency  with  the 
other  management  systems,  a  definition 
was  added  for  "intermodal  management 
system."  The  remainder  of  the  section 
defines  the  terms  intermodal  facility 
and  intermodal  system. 

Several  commenters  wanted 
clarification  that  the  definitions  of 
intermodal  facility  and  intermodal 
system  included  both  public  and  private 
infrastructure.  The  IMS  system  should 
include  all  facilities,  both  public  and 
private,  necessary  to  establish  an 
efficient  intermodal  transportation 
system.  An  effective  IMS  must  consider 
private  sector  issues.  Many  capital 
decisions  affecting  transportation 
facilities  and  systems  are  made  by  the 
private  sector.  Government  policies  and 
programs  can  also  have  a  powerful 
impact  on  private  sector  operations  and 
decisionmaking. 

One  commenter  indicated  that  the 
term  "intercity"  should  be  added  to  the 
type  of  trips  listed  that  are  served  by 
intermodal  transportation  facilities. 
Intermodal  facilities  do  serve  intercity 
trips;  however,  the  NFRM  listed  trips 
served  as  intrastate,  interstate,  and 
international,  all  of  which  include 
intercity  travel.  Therefore,  the  term 
"intercity  trips"  was  not  added  since  it 
would  be  redimdant. 

The  comment  was  made  by  a  State 
that  the  term  "highway  element"  was 
too  broad  and  encompassing. 
Clarification  to  the  term  "highway 
element"  was  added  by  modifying  the 
term  to  read  "highway  elements 
providing  intermodal  terminal  access." 

The  dennition  of  intermodal  facilities 
was  also  modified  in  response  to  several 
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ciomments  by  replacing  truck  terminals 
with  the  term  major  truck  terminals. 
This  change  will  provide  consistency 
with  §500.707  which  identifies  major 
truck  terminals  as  part  of  the  intermodal 
transportation  system. 

Section  500.705    IMS  General 
Bequirements 

This  section  was  entitled  "Policy"  in 
the  NPRM.  The  title  is  changed  to  "IMS 
general  requirements"  in  the  interim 
final  rule  to  be  consistent  with  the 
s action  titles  for  the  other  management 
sy(stems.  Section  500.705  requires  States 
t  >  develop,  establish,  and  implement, 
an  a  continuous  basis  an  IMS  that  meets 
the  requirements  set  forth  in  §500.707. 
further,  it  defines  the  issues  that  shall 
be  addressed  by  the  IMS  and  requires 
coordination  and  integration  with 
metropolitan  and  statewide 
tran<;portation  planning  and  the  other 
nianagement  systems. 

Several  commenters  suggested  that 
transit  providers  be  changed  to 
transportation  providers.  The  interim 
final  rule  was  modiHed  to  indicate  that 
coordination  and  cooperation  should 
take  place  between  planners,  users,  and 
transportation  providers. 

jComments  were  made  concerning  the 
proposed  requirement  to  achieve  the 
most  efficient  transportation  movement. 
In  order  to  meet  the  intent  of  the  ISTEA, 
the  interim  final  rule  was  modified  and 
uses  the  statutory  language  of  achieving 
the  optimum  yield  from  the  intermodal 
transportation  system. 

Section  500.707    IMS  Components 

This  section  was  entitled 
"Management  system  structure"  in  the 
NPRM.  The  title  is  changed  to  "IMS 
components"  in  the  interim  final  rule  to 
be  consistent  with  the  section  titles  of 
the  other  management  systems.  This 
section  sets  forth  processes  and 
procedures  that  must  be  included  in  a 
State  IMS  and  requires  coordination 
among  the  States  and  MPOs.  The 
processes  and  procedures  consist  of 
identification  of  intermodal  facilities 
and  performance  measures,  data 
collection  and  system  monitoring, 
performance  evaluation,  and 
identification  of  strategies  and  actions. 
Also  the  expected  results  of  an  IMS  are 
described. 

In  order  to  maintain  consistency  with 
the  other  subparts,  §  500.707(b)  was 
retitled  performance  measures.  Several 
commenters  were  concerned  that  an 
IMS  should  not  establish  standards 
since  the  expectation  of  service  will 
vary  between  communities  and  private 
industry.  The  interim  final  rule  requires 
the  development  of  performance 


measures  rather  than  efficiency 
measures  and  performance  standards. 

Several  commenters  interpreted  the 
U.S.  DOT'S  data  collection  requirements 
discussed  in  §  500.707(c)  in  the  NPRM 
as  data  collection  requirements  for  the 
States.  As  discussed  above  under  the 
Summary  of  General  IMS  Comments, 
the  intent  was  to  foster  coordination  of 
the  data  needs  of  the  U.S.  DOT  and  of 
the  States  to  minimize  duplication  of 
effort.  Since  this  was  not  a  requirement, 
the  language  has  been  removed  from  the 
interim  final  rule. 

A  State  DOT  indicated  that  under 
§  500.707(c)  the  base  year  inventory 
should  consist  of  the  physical  and 
operating  characteristics  rather  than  the 
physical  condition  and  operational 
characteristics.  Section  500.707(c)  was 
changed  and  the  base  year  inventory 
will  include  data  for  physical  and 
operating  characteristics.  This  change 
provides  consistency  with  the 
remaining  portion  of  the  section. 

Severalcommenters  stated  that  high 
speed  rail,  maglev  systems,  and  just-in- 
time  delivery  evaluations  should  not  be 
required  as  part  of  the  IMS.  Section 
303(e)  of  title  23,  U.S.C,  requires  the 
intermodal  management  system  to 
include  methods  for  increasing  the  use 
of  advanced  technologies,  and  methods 
to  encourage  the  use  of  innovative 
marketing  techniques,  such  as  ju.sf-in- 
time  deliveries.  The  NPRM  used  high 
speed  rail  and  maglev  as  examples  of 
advanced  technology  that  may  be 
evaluated  where  appropriate.  The 
reference  to  maglev  has  been  removed 
from  the  interim  final  rule,  but  high 
speed  rail  has  been  retained  because  of 
its  greater  potential  for  implementation. 
Just-in-time  delivery  has  been  retained 
because  it  is  specifically  cited  in  the 
legislation.  Flexibility  is  provided  in  the 
final  regulation  by  requiring,  as 
appropriate  for  the  individual  State  or 
region,  evaluation  of  innovative 
technology  and  encouragement  of 
innovative  marketing  techniques. 

Section  500.707(f),  "Implementation," 
in  the  NPRM  was  in  effect  a  summary 
of  the  expected  end  results  of  the  IMS. 
The  substance  of  this  paragraph  has 
been  incorporated  into  §  500.709,  IMS 
compliance  schedule,  in  the  interim 
final  rule. 

Section  500.709    IMS  Compliance 
Schedule 

This  section,  which  has  been  added  to 
the  interim  final  rule,  sets  forth  the 
maximum  time  f)eriods  for 
implementing  State  IMSs.  The  FHWA 
and  the  FTA  recognize  that  the 
development,  establishment,  and 
implementation  of  an  IMS  is  a  new 
requirement.  The  operation  of  an  IMS 


will  be  a  continuous  process  of 
refinement  and  improvement.  As  a 
minimum,  the  States  are  expected  to 
have  implemented  the  IMS  elements 
identified  in  §  500.707  by  Ocrtober  1. 
1995.  The  IMS  must  provide  input  (o 
statewide  and  me1rof>olitan  area 
transportation  plans,  improvement 
programs,  and  project  selection 
processes  by  October  1,  1996. 

Subpart  H— TrafTic  Monitoring  System 
for  Highways 

Paragraph  (b)  of  23  U.S.C  303 
indicates  that  the  traffic  monitoring 
system  is  for  both  highways  and  public 
transportation  facilities  and  equipment. 
Because  of  the  special  monitoring  needs 
of  each  of  these  components,  the  NPRM 
and  the  interim  final  rule  indic:ate  thit 
separate  monitoring  systems  should  be 
developed  for  highways  and  for  non- 
highway  public  transportation  facilities 
and  equipment.  Subpart  H  of  the  current 
rulemaking  concerns  the  traffic 
m.onitoring  system  for  highways  (TMS/ 
H)  including  public  transportation  on 
public  roads  and  highways.  Guidance 
on  traffic  monitoring  for  non-highway 
public  transportation  facilities  and 
equipment  is  included  in  subpart  F  of 
this  interim  final  rule. 

A  total  of  38  commenters  responded 
to  the  TMS/H  portion  of  the  NPRM.  The 
commenters  consisted  of  28  Slate 
agencies,  5  National/regional  interest 
groups/associations,  2  transit  operators, 
2  regional  planning  agencies/MPOs,  and 
1  local  agency.  The  majority  of 
commenters  did  not  indicate  serious 
disagreement  with  the  proposed  rule  but 
many  suggested  minor  changes  or 
clarifications.  A  few  expressed  areas  of 
major  disagreement  or  concern  with 
some  provisions.  The  areas  of  concern 
and  the  resulting  changes  to  the 
rulemaking  are  discussed  below. 

Summary  of  TMS/H  Comments 

Comment 

A  number  of  commenters  were  of  the 
opinion  that  development  of  regulatory 
material  for  a  traffic  monitoring  system 
in  advance  of  the  development  of  the  six 
management  systems  was  premature. 
These  commenters  felt  that  since  the 
traffic  monitoring  system  and  the 
management  systems  are  in  similar 
sections  of  both  the  law  and  proposed 
regulations,  the  traffic  monitoring 
system  is  intended  to  serve  only  the 
management  systems. 

Response 

Section  500.801  in  the  NPRM  is 
reflected  in  §  500.805  in  the  interim 
final  rule  and  both  enumerate  various 
uses  of  traffic  data  that  would  he 
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supported  by  a  traffic  monitoring 
system.  These  uses  range  from 
individual  project  design  to  national 
U.S.  DOT  studies.  The  management 
systems  are  only  one  of  seven  identified 
uses:  Recognizing  that  the  needs  for 
traffic  data  will  continue  to  evolve,  both 
the  proposed  and  interim  final  rule  look 
to  the  data  users  both  within  and 
outside  of  government,  as  well  as  users 
at  various  levels  of  government,  to 
identify  their  traffic  data  needs.  Every 
attempt  has  been  made  to  assure  that  the 
traffic  monitoring  systems  that  are 
developed  as  a  result  of  this  rule  will 
emphasize  the  particular  data  needs 
within  each  State  while  requiring  only 
the  most  critical  data  in  support  of 
national  programs. 

Comment 

The  NPRM  discussed  precision  from 
the  standpoint  of  the  need  to  meet  the 
needs  of  the  data  user  in  §  500.805(b)(1) 
and  to  have  data  collection  equipment 
that  met  certain  objective  criteria  in 
§  500.805(b)(5)(i).  A  number  of 
commenters  disagreed  with  setting  such 
criteria. 

Response 

Section  500.807(b)  in  the  interim  final 
rule  continues  to  look  to  the  data  user 
to  identify  precision  requirements,  but 
§  500.807(f)(1)  removes  any  reference  to 
a  fixed  set  of  criteria  or  testing  cycle  to 
be  met  by  the  equipment  used  for  traffic 
data  collection.  The  interim  final  rule 
calls  for  the  State,  in  cooperation  with 
the  data  users,  to  develop  criteria 
appropriate  to  the  State's  needs. 

Comment 

A  large  number  of  the  commenters 
identified  the  need  for  a  longer  period 
in  which  to  fully  implement  a  traffic 
monitoring  system  from  that  called  for 
in  §  500.805(a)  in  the  NPRM. 

Response 

This  change  has  been  made  in 
§  500.809.  The  interim  final  rule 
emphasizes  the  near  term  need  for  a 
plan  of  implementation  for  a  TMS/H 
with  the  next  phase  of  this 
implementation  being  focused  on  the 
principal  arterial  system  (or  the 
National  Highway  System  when  it  is 
adopted  by  the  Congress)  and  the  final 
phase  covering  the  application  of  the 
TMS/H  to  all  other  highways  covered  by 
the  rule. 

Comment 

Section  500.805(b)(4)  in  the  NPRM 
required  the  collection  of  vehicle 
occupancy  data.  Some  commenters  felt 
that  the  requirement  should  be  limited 
to  specific  systems  or  areas  of  the  State. 


Response 

Section  500.807(e)  in  the  interim  final 
rule  requires  each  State  to  determine, 
cooperatively  with  the  users  of  the  data, 
the  level  of  vehicle  occupancy  data 
gathering  needed  to  be  responsive  to  the 
various  uses  of  traffic  data  identified  in 
the  rule.  The  interim  final  rule  requires 
that  the  traffic  data  collection  program 
manager  and  the  data  users  determine 
the  most  appropriate  method  of 
collecting  these  data.  A  number  of 
commenters  incorrectly  inferred  that 
roadside  surveys  were  the  only 
appropriate  method  of  collecting  this 
type  of  data.  Such  surveys  are  not 
always  the  most  appropriate  or  effective 
occupancy  data  collection  method.  The 
interim  final  rule  clearly  indicates  that 
the  States  are  free  to  use  any  method 
that  is  acceptable  to  the  data  collection 
organization,  the  data  users,  and  to  the 
FHWA.  Further,  the  FHWA  encourages 
that  existing  programs  that  collect 
vehicle  occupancy  data  be  used 
whenever  possible.  The  data  collectors 
and  users  are  also  free  to  determine  the 
most  appropriate  geographic  scope  for 
the  collection  of  occupancy  data 
including  statewide  to  site  specific 
depending  on  the  needs  of  the  data  user. 
One  respondent  felt  that  vehicle 
occupancy  data  should  be  a  part  of  the 
CMS,  but  the  utility  of  occupancy  data 
beyond  that  of  congestion  management 
makes  the  TMS/H  the  most  appropriate 
source  for  occupancy  data  as  well  as  any 
other  traffic  data  that  has  multiple  uses. 

Comment 

Various  commenters  felt  that  the 
requirement  in  §  500.805(b)(4)  in  the 
NPRM  that  vehicle  occupancy  data  be 
collected  on  a  three-year  cycle  was  too 
stringent. 

Response 

In  §  500.807(e)  in  the  interim  final 
rule,  collection  of  vehicle  occupancy 
data,  is  related  to  the  need  to  refresh 
existing  data  based  on  an  evaluation  of 
the  existing  data  at  three-year  intervals. 
This  change  allows  the  data  collection 
program  manager  flexibility  in 
structuring  the  program  and  focusing 
resources. 

Comment 

A  significant  data  initiative  under 
§  500.805(b)(3)(ii)  in  the  NPRM  was  the 
collection  of  vehicle  classification  data 
on  the  NHS.  Certain  commenters  felt 
that  the  NPRM  was  too  arbitrary  in  the 
identification  of  monitoring  sites  and  in 
determining  the  intensity  of  monitoring 
that  would  be  expected. 


Response 

In  §  500.807(d)(2)  in  the  interim  final 
rule,  the  expected  level  of  monitoring  is 
reduced  from  that  proposed  in  the 
NPRM  and  the  data  collection  program 
manager  is  allowed  broader  latitude  in 
determining  when  data  collection  is 
warranted.  As  in  the  NPRM,  the  interim 
final  rule  requires  that  vehicle 
classification  data  be  collected  on  a 
three-year  cycle  on  the  NHS,  but  the 
definition  of  the  data  collection 
locations  has  been  made  less  stringent 
and  the  recognition  that  data  collected 
during  a  single  monitoring  session  may 
be  descriptive  of  a  number  of  related 
locations  is  reflected.  These  various 
changes  will  reduce  the  potential  data 
collection  burden  in  both  rural  and 
urban  areas.  The  interim  final  rule  has 
also  been  amended  to  indicate  that, 
until  the  NHS  is  approved  by  the 
Congress,  this  vehicle  classification 
activity  will  apply  to  the  system  of 
principal  arterials. 

Comment 

A  number  of  commenters  noted  that 
strict  use  of  functional  classification  of 
highways  specified  in  §  500.805(b)(7)  in 
the  NPRM  may  not  be  the  most 
appropriate  method  of  structuring  the 
TMS/H  within  each  State. 

Response 

Recognizing  that  there  may  be  valid 
administrative  or  statistical  reasons  for 
using  highway  groupings  other  than 
functional  classification.  §  500.807(h)  in 
the  interim  final  rule  avoids  requiring 
the  structuring  of  the  data  collection 
program  strictly  by  functional 
classification  of  highways. 

Comment 

Section  500.805(b)(2)  in  the  NPRM 
identified  the  need  for  a  continuous 
monitoring  program  as  part  of  a  TMS/ 
H.  The  NPRM  treated  the  continuous 
collection  of  vehicle  classification  and 
vehicle  weight  data  as  being  in  support 
of  the  estimation  of  average  annual 
conditions  of  vehicle  classification  and 
vehicle  weight  at  individual  highway 
locations.  Recognizing  that  development 
of  such  estimates  of  average  annual 
conditions  of  vehicle  classification  and 
vehicle  weight  was  outside  the  scope  or 
beyond  the  needs  of  many  State  traffic 
data  collection  programs.  §  500.805(b)(3) 
in  the  NPRM  allovved  the  reporting  of 
other  than  annual  average  estimates  if 
such  estimates  were  clearly  identified  as 
not  being  annual  averages. 

Response 

Some  commenter  responses  focused 
on  the  NPRM's  call  for  continuous 
vehicle  classification  and  weight 
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monitoring  without  recognizing  that  if 
this  was  not  done,  an  alternative  process 
was  available  to  estimate  vehicle 
tlassiTication  and  weight  data.  Section 
:iO0.807(c)  in  the  interim  final  rule 
(!ticourages  the  use  of  continuous 
■  ehicle  classification  or  weighing  as 
appropriate  within  each  State's  data 
collection  program,  but  does  not  require 
the  adjustment  of  short  term  vehicle 
classification  and  weighing  data  to 
estimates  of  average  annual  conditions 
on  the  basis  of  continuous  vehicle 
classification  and  weighing.  Section 
500.807(d)(1)  in  the  interim  final  rule 
continues  the  NPRM's  requirement  that 
(Stimates  of  traffic  that  have  not  been 
idjusted  to  reflect  annual  average 
nditions  be  noted  as  unadjusted. 

jmment 

The  NPRM  reflected  many  of  the 
kajor  elements  of  the  AASHTO  Traffic 
fUJdelines.  These  Guidelines  identify 
10  years  as  an  appropriate  retention 
period  for  traffic  data  and  this  was  used 
in  §  500.805(b)(6)(ii)  in  the  NPRM.  State 
agencies  that  commented  on  the 
retention  period  were  in  opposition 
although  some  non-State  organizations 
felt  that  the  retention  period  should  be 
longer. 

Response 

In  reviewing  the  intent  of  the  NPRM, 
it  was  determined  that  data  retention 
periods  are  a  function  of  the  use  of  the 
data.  Since  §  500.807(b)  in  the  interim 
final  rule  clearly  states  that  the  traffic 
data  collection  program  is  to  be 
responsive  to  user  needs,  it  is  not 
necessary  to  elaborate  on  this  central 
idea  by  specifying  a  data  retention 
period. 

Comment 

I '  While  most  commenters  did  not 
object  to  inclusion  of  highway-related 
public  transportation  person  and 
vehicular  travel  data  as  part  of  the  TMS/ 
H  as  proposed  in  §  500.801  in  the 
NPRM.  a  few  commenters  felt  strongly 
that  such  data  should  be  part  of  the 
PTMS. 

Response 

In  reviewing  the  uses  of  the  data  £rom 
the  TMS/H,  as  well  as  the  content  of  the 
PTMS,  it  was  determined  that  the  TMS/ 
H  is  the  most  appropriate  system  for 
obtaining  this  type  of  data.  Vehicle 
classification  uses  techniques  that 
monitor  all  vehicle  types  in  the  traffic 
stream,  including  highway  public 
transportation  vehicles.  Such 
classification  data  are  a  derivative  of  the 
traffic  data  collection  process  whether 
or  not  highway  public  transportation 
vehicle  data  may  be  reported  elsewhere. 


Section  500.807(e)  in  the  interim  final 
rule  recognizes  that  existing  public 
transportation  data  collection  programs 
may  be  the  most  efficient  method  of 
obtaining  public  transportation 
occupancy  data  and  permits  the  use  of 
such  sources  when  they  are  available. 

Comment 

Section  500.805(b)(3)  in  the  NPRM 
emphasized  that  certain  types  of  factors 
are  to  be  used  in  estimating  average 
annual  traffic  condition.s.  Specifically, 
the  estimating  process  is  to  account  for 
the  time  of  year  and  the  time  of  week 
when  the  data  were  collected.  The  use 
of  axle  sensing  devices  as  vehicle 
monitors  requires  that  the  count  of  axles 
be  translated  into  an  equivalent  number 
of  vehicles.  Further,  in  the  interval 
between  conducting  actual  counts  at  a 
location,  it  is  necessary  to  adjust  count 
data  based  on  estimates  of  traffic 
growth.  While  there  was  general 
agreement  among  the  commenters  that 
the  estimating  process  needed  to 
include  each  of  these  adjustments  to  the 
collected  data,  the  commenters  pointed 
out  that  there  were  various  factoring 
approaches  and  factor  definitions  that 
could  achieve  the  same  end. 

Response 

To  accommodate  alternative 
approaches,  §  500.807(h)(1)  in  the 
interim  final  rule  retains  the 
requirement  to  make  the  types  of 
adjustments  identified  above,  but  allows 
the  States  to  use  methods  and/or  factors 
other  than  those  found  in  the  FHWA 
Traffic  Monitoring  Guide  to  make  the 
identified  adjustments. 

Comment 

A  few  commenters  felt  strongly  that 
certain  types  of  data  or  data  collection 
methods  should  be  required  beyond 
those  identified  in  the  NPRM.  These 
commenters  felt  that  the  collection  of 
pedestrian  data  and  the  use  of 
household  based  travel  surveys  should 
be  a  part  of  the  rule. 

Response 

The  interim  final  rule  does  not 
preclude  collection  of  pedestrian  data  or 
the  use  of  household  surveys.  The  States 
and  other  involved  agencies  are  in  the 
best  position  to  cooperatively  determine 
the  need  for  such  data  collection 
activities. 

Comment 

A  small  number  of  commenters  felt 
that  other  vehicle  types  or  vehicle 
groupings  were  more  appropriate  than 
those  identified  in  the  NPRM. 


Response 

The  NPRM  and  the  interim  final  rule 
seek  to  identify  a  minimum  set  of 
vehicle  types  so  as  to  reduce  the  data 
collection  burden  and  to  identify  only 
those  vehicle  types  critical  to  meeting 
the  intent  of  particular  sections  of  the 
rule.  The  rule  does  not  prohibit  the 
collection  of  data  on  particular  vehicle 
types,  such  as  single-unit  trucks,  or  the 
collection  of  data  in  greater  detail  than 
called  for  in  the  interim  final  rule. 

Comment 

A  very  limited  number  of  commenters 
sought  increased  intervention  by  the 
FHWA  into  the  management  of  State 
traffic  data  collection  programs.  These 
commenter  responses  included  such 
topics  as  requiring  the  installation  of 
traffic  data  collection  devices,  requiring 
that  equipment  be  certified  by  the 
FHWA  or  reporting  data  on  a  calendar 
year  basis  only. 

Response 

These  suggestions  would  lead  to 
unnecessarily  prescriptive  requirements 
and  are  not  included  in  the  interim  final 
rule. 

Comment 

Appropriate  levels  of  documentation 
were  discussed  by  a  small  number  of 
commenters,  especially  the  degree  to 
which  existing  documentation  could  be 
used  and  how  often  such 
documentation  would  need  to  be 
available  to  the  FHWA. 

Response 

It  is  not  the  intent  of  the  rule  to 
require  that  new  documentation  be 
developed  if  existing  doomientation  is 
responsive  to  the  rule.  Similarly,  as 
§§  500.807(f)(2)  and  (h)(2)  in  the  interim 
final  rule  indicate,  annual  submission  of 
documentation  is  not  expected  and  only 
a  single  submission  of  the 
documentation  to  the  FHWA  is  needed 
with  the  submission  of  revisions  as  they 
occur.  Section  500.805(e)  requires  a 
finding  of  acceptability  of  procedures 
only  when  alternatives  to  the  FHWA 
recommendations  are  proposed  for  use. 
Documentation  of  field  operations  is 
expected  to  be  able  to  respond  to 
questions  related  to  the  bias  in  the  data 
that  may  result  from  atypical  temporal 
or  geographic  patterns  of  data  collection 
or  in  the  use  of  equipment  that  may 
have  been  found  not  to  be  within 
acceptable  levels  of  operation. 

Conunent 

The  NPRM  describes  the  collection  of 
a  limited  amount  of  data  tvpes  for 
public  transportation  op"raf  ing  on 
public  highways.  A  few  commenters  felt 
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additional  direction  was  needed  in  the 
collection  of  traffic  data  related  to 
public  transportation. 

Response 

'  The  FHWA  and  the  FTA  reviewed  the 
proposal,  including  the  guidance  on 
traffic  monitoring  for  non-highway 
public  transportation  facilities  and 
equipment  included  in  subpart  F,  and 
determined  that  any  additional  detail  in 
the  interim  final  rule  would  be 
unnecessarily  prescriptive.  This 
rulemaking  does  not  prohibit  the 
collection  of  data  beyond  that  described 
in  the  interim  final  rule. 

Comment 

A  few  commenters  questioned  the 
relationship  of  the  TMS/H  to  the 
management  systems. 

Response 

As  mentioned  earlier,  the  TMS/H  is 
expected  to  serve  a  variety  of  traffic  data 
needs.  One  of  these  needs  is  to  provide 
traffic  data  to  support  each  of  the 
management  systems.  To  the  maximum 
extent  practical,  data  gathered  as  part  of 
the  TMS/H  should  be  used  in  the 
management  systems;  therefore, 
operators  of  the  management  systems 
should  be  among  the  users  consulted  to 
determine  the  type  and  accuracy  of  data 
to  be  collected  by  the  TMS/H. 

Comment 

One  commenter  asked  whether  the 
use  of  the  terms  "rural  arterials"  and 
"urban  arterials"  in  the  NPRM  was 
meant  to  identify  new  functional 
classes. 

Response 

They  are  not  new  functional  classes, 
but  were  used  to  identify  functional 
classifications  that  were  considered  to 
be  related  for  purposes  of  reference  in 
the  NPRM.  These  terms  are  not  used  in 
the  interim  final  rule. 

Comment 

The  question  of  whether  only  the 
functional  classifications  identified  in 
the  NPRM  should  be  the  basis  of  the 
estimate  of  all  travel  on  public  highways 
within  a  State,  i.e.,  the  statewide  vehicle 
miles  of  travel,  was  raised  by  one 
commenter. 

Response 

The  identified  functional  classes  in 
the  NPRM  serve  only  a  portion  of  a 
State's  highway  travel.  It  is  expected 
that  those  data  users  needing  traffic  data 
for  functional  classes  beyond  those  in 
the  interim  final  rule  will  provide 
guidance  on  which  classes  and  the 
accuracy  needed  for  any  traffic 
estimates. 


Comment 

One  commenter  felt  that  the  HPMS, 
AASHTO  Traffic  Guidelines,  and  the 
TMG  should  be  combined  into  a  single 
document. 

Response 

Since  each  of  these  serves  different 
purposes,  ranging  from  the  collection  of 
data  for  a  national  data  base  through 
recommendations  of  best  State  practices 
to  guidance  on  meeting  FHWA  traffic 
data  needs,  such  a  synthesis  is  not  felt 
appropriate  or  necessary  and  is  beyond 
the  scope  of  this  rulemaking. 

Comment 

A  commenter  suggested  that 
summarization  of  collected  data  is  a 
significant  aspect  of  any  TMS/H. 

Response 

This  suggestion  identifies  an 
important  activity  and  is  reflected  in  the 
definition  of  the  TMS/H  in  §  500.803. 

Comment 

One  commenter  to  the  ANPRM 
suggested  that  the  1992  proceedings  of 
the  Transportation  Research  Board 
Conference  "Transportation  Data  Needs: 
Programs  for  a  New  Era:  Implications  for 
State  DOTS  and  MPOs"  be  considered  in 
the  development  of  the  interim  final 
rule. 

Response 

The  report  of  these  proceedings 
became  available  after  the  issuance  of 
the  NPRM  and  were  reviewed  by  the 
FHWA.  The  findings  of  this  report  are 
reflected  in  the  interim  final  rule's 
recognition  that  the  traffic  data 
collection  program  must  remain 
responsive  to  the  needs  of  the  data  user. 

Section-by-Section  Analysis 

Section  500.801    Purpose 

The  rulemaking  provides  a  policy  for 
the  development  and  implementation  of 
a  TMS/H.  Material  that  defines  a  TMS/ 
H  was  originally  in  this  section  in  the 
NPRM  but  has  been  moved  to  §  500.803, 
TMS/H  definitions.  This  section  directs 
the  reader  to  subpart  F  for  guidance  on 
traffic  monitoring  for  non-highway 
public  transportation  facilities  and 
equipment. 

Section  500.803    TMS/H  Definitions 

Review  of  the  definitions  used  in  the 
NPRM  suggested  that  since  most  were 
taken  from  the  AASHTO  Traffic 
Guidelines,  it  was  not  necessary  to 
include  them  in  the  t\i\e.  Only  the 
definitions  for  "Highway  traffic  data" 
and  "Traffic  monitoring  system  for 
highways"  have  been  retained. 


One  State  noted  that  "highway  traffic 
data"  is  needed  in  order  to  make  traffic 
characteristic  estimates.  The  definition 
has  been  modified  to  recognize  this 
need. 

The  definition  of  "Traffic  monitoring 
system  for  highways,"  which  was  in 
§  500.801,  Purpose,  in  the  NPRM,  has 
been  modified  and  moved  to  §  500.803 
in  the  interim  final  rule.  Summarization 
of  data  has  been  added  as  a  distinct 
activity  within  a  TMS/H.  In  addition, 
since  this  rule  does  not  require  the 
reporting  of  TMS/H  data,  but  the  data 
would  be  analyzed  to  develop  the  travel 
estimates  referenced  in  the  definition  of 
"highway  traffic,"  the  word  "reporting" 
has  been  replaced  with  "analysis"  in  the 
interim  final  rule. 

Section  500.805    TMS/H  General 
Requirements 

This  section  contains  material  that 
appeared  in  §§  500.801  and  500.805(a) 
in  the  NPRM. 

One  State  commented  that  the  rule 
should  emphasize  that  it  applies  only  to 
public  roads.  The  language  in  this 
section  has  been  modified  to  clarify  that 
only  public  roads  are  covered.  It  also 
was  modified  by  deleting  language  that 
duplicated  the  definition  of  a  TMS/H. 

This  section  indicates  that  the  TMS/ 
H  should  reflect  the  concepts  described 
in  the  AASHTO  Traffic  Guidelines  and 
should  be  responsive  to  the  concepts  of 
the  FHWA's  TMG.  In  addition,  the 
TMS/H  shall  be  able  to  supply  traffic 
data  needed  for  the  HPMS.  A  State's 
TMS/H  must  include  all  public  roads, 
both  on  and  off  State  administered 
systems,  except  those  that  have  a 
functio  al  classification  of  rural  minor 
collector,  rural  local  or  urban  local  or 
those  that  are  federally  owned.  Coverage 
of  federally  owned  public  roads  will  be 
determined  cooperatively  by  the  State, 
the  FHWA,  and  the  agencies  that  own 
the  roads.  Recognizing  that  various 
approaches  may  achieve  the  objectives 
of  a  TMS/H,  States  are  allowed  to  use 
procedures  other  than  those  specified  in 
the  rulemaking  if  the  alternative 
procedures  are  found  acceptable  by  the 
FHWA.  Nothing  in  this  section  is 
intended  to  prohibit  the  collection  of 
other  types  of  traffic  data  needed  for  the 
administration  of  the  highway  program, 
such  as  vehicle  weights  for  enforcement 
purposes,  axle  weights  for  pavement 
research,  bicycle  travel  data  for  use  in 
the  management  of  bicycle  programs, 
adherence  to  national  and  local  speed 
limits,  or  provision  of  level  of  service. 

Section  500.807    TMS/H  Components 

This  section  contains  material  that 
appeared  in  §  500.805.  Policy,  in  the 
NPRM.  The  various  changes  to  the 
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paragraphs  that  appeared  in  the  NPRM 
are  described  below. 

Paragraph  (a)  stresses  that  each  State's 
TMS/H  is  to  positively  address  the 
elements  described  in  paragraphs  (b) 
through  (h)  of  the  §500.807. 

Paragraph  (b).  "Precision  of  reported 
data."  indicates  that  intensity  of  the 
TMS/H  data  gathering  effort  should 
reflect  the  precision  needed  by  the  data 
ttser.  The  section  also  emphasizes  that 
a  State's  TMS/H  is  to  meet  the  statistical 
precision  of  data  established  by  the 
FHWA  for  the  HPMS.  This  feature  of  a 
TMS/H  makes  the  data  user  an  active 
participant  in  the  formation  of  the  traffic 
data  gathering  program.  The 
requirement  in  the  NPRM  that  the 
precision  of  data  be  supplied  if 
requested  by  the  data  user  was 
determined  to  be  unnecessary  and  was 
removed. 

Paragraph  (c).  "Continuous  counter 
operations,"  specifies  that  an  analysis  of 
the  data  needs  to  be  addressed  and  the 
accuracy  of  the  data  expected  by  the 
data  user  is  necessary  in  order  to 
determine  the  appropriate  number  of 
continuous  counters.  The  rulemaking 
emphasizes  the  importance  of  the 
continuous  count  program  for  a  State's 
TMS/H  to  be  able  to  track  changes  in 
highway  travel  patterns  and  to  provide 
for4he  development  of  day-of-week, 
seasonal  and  growth  factors.  The 
interim  final  rule  differs  from  the  NPRM 
in  that  it  removes  references  to  the 
continuous  count  program  being 
structured  on  the  basis  of  functional 
classification  of  highways.  The  interim 
final  rule  recognizes  that  factors  other 
than  those  specifically  identified  in  the 
rule  may  meet  the  rule's  intent.  Finally, 
discussion  of  conformance  to  the  HPMS 
has  been  removed. 

Paragraph  (d),  "Short  term  traffic 
monitoring,"  specifies  that  data 
collected  to  estimate  traffic  volumes 
using  short  term  traffic  monitoring 
procedures  must  be  adjusted  to  annual 
average  daily  traffic  to  provide 
comparability  from  one  location  or  time 
of  data  collection  to  another  location  or 
time  of  data  collection.  The  interim  final 
rule  identifies  the  factors  to  be  used  and 
recognizes  that  States  may  develop 
other  factors  to  meet  the  rule's  intent. 
Unadjusted  count  data  are  to  be 
identified  as  being  unadjusted  when 
they  are  reported. 

Because  of  the  high  national  interest 
in  better  monitoring  of  the  nations's 
heavy  truck  movements  (and  therefore 
motor  freight  flows)  more  intense 
vehicle  classification  activities  are 
specified  for  the  NHS  in  paragraph 
(d)(2).  The  interim  final  rule  requires 
that  vehicle  classification  activities  be 
sufficient  to  ensure  that,  on  a  three  year 


cycle,  every  major  system  segment  of 
the  principal  arterial  system  (defined  as 
between  interchanges  or  intersections  of 
principal  arterials  with  other  principal 
arterials  making  up  this  system)  will  be 
monitored  to  provide  information  on  the 
numbers  of  single-trailer  combination 
trucks,  multiple-trailer  combination 
trucks,  two-axle  four-tire  vehicles,  buses 
and  the  total  number  of  vehicles 
operating  on  an  average  day.  The 
interim  final  rule  differs  from  the  NPRM 
in  not  differentiating  between  rural  and 
urban  monitoring.  The  interim  final  rule 
also  allows  the  application  of  data  from 
a  monitoring  session  to  adjoining 
system  segments  if  the  State  determines 
that  the  segments  serve  similar  traffic. 
The  procedures  are  to  be  applied  to  all 
principal  arterials  until  the  NHS  is 
approved  by  the  Congress. 

Paragraph  (e).  "Vehicle  occupancy 
monitoring,"  specifies  that  data  are  to  be 
collected  on  the  average  number  of 
persons  per  automobile,  light  two-axle 
truck,  or  bus.  The  data  are  to  support 
the  uses  identified  in  §  500.805,  TMS/H 
general  requirements,  in  the  interim 
final  rule.  The  decisions  as  to  duration, 
geographic  extent  and  level  of  detail  of 
such  data  collection  are  left  to  the 
organizations  that  collect  and  use  the 
data.  The  requirement  in  the  NPRM  that 
data  are  to  be  collected  every  three  years 
has  been  changed.  The  interim  final  rule 
requires  review  of  the  available  data 
and,  based  on  that  review,  a 
determination  if  additional  data  need  to 
be  collected.  Although  the  interim  final 
rule  identifies  specific  data  collection 
methods  that  could  be  used,  other  data 
collection  methods  mutually  acceptable 
to  the  responsible  organizations  and  the 
FHWA  may  also  be  used. 

Paragraph  (0(1)  of  §  500.807,  "Field 
operations,"  in  the  interim  final  rule 
requires  that  a  State's  TMS/H  have 
documented  procedures  for  testing  of 
traffic  monitoring  equipment.  The 
NPRM's  testing  cycle  has  been  deleted 
from  the  interim  final  rule.  While  test 
procedures  developed  by  national 
organizations  may  be  used,  their  use  is 
not  required  by  the  interim  final  rule. 
Various  equipment  accuracies  found  in 
the  NPRM  do  not  appear  in  the  interim 
final  rule. 

In  paragraph  (f)(2),  the  documentation 
for  a  TMS/H  has  been  abbreviated  from 
that  in  the  NTRM  and  now  includes  the 
number  of  counts,  the  period  of 
monitoring,  the  cycle  of  monitoring,  and 
the  spatial  and  temporal  distribution  of 
count  sites. 

In  paragraph  (g),  "Source  data 
retention,"  the  NPRM  called  for  the 
retention  of  the  data  as  originally 
collected,  when  and  where  the  data 
were  collected,  and  the  identity  of  the 


specific  machine(s)  used  in  the  data 
collection.  Under  the  interim  final  rule, 
the  data  as  originally  collected  does  not 
need  to  be  retained  if  a  new  traffic . 
estimate  based  on  more  current  data  is 
developed.  The  interim  final  rule  does 
not  require  retention  of  information 
identifying  the  specific  machine  used  to 
collect  traffic  data.  Although  data  need 
not  be  retained  in  any  specific  format, 
a  State's  TMS/H  must  be  able  to  provide 
data  in  formats  compatible  with  the 
FHWA  guidance. 

Paragraph  (h)(1)  of  §  500.807,  "Office 
factoring  procedures."  in  the  interim 
final  rule  specifies  that  factors  to  be 
applied  to  short  counts  are  to  be 
reviewed  annually  with  updating  at 
least  every  three  years.  This  is  a  change 
from  the  NPRM  which  called  for  annual 
revision  of  the  factors. 

In  paragraph  (h)(2).  emphasis  is 
placed  on  adherence  by  the  State  to  its 
documented  procedures  for  the 
derivation  of  annual  traffic  estimates 
based  on  short  counts.  This  emphasis  is 
necessary  in  order  to  assure  that  each 
data  analyst  within  a  State  will  be 
following  the  same  procedures. 
Application  of  the  same  procedures  will 
assure  that  each  analyst  will  produce 
the  same  estimate  of  annual  travel  given 
the  same  original  data.  The  documented 
procedures  will  include  the  factors  to  be 
applied  when  making  an  estimate  of 
averageHraffic  conditions.  The 
document^tK)n  will  remain  available  as 
long  as  the  estimates  resulting  from  the 
application  of  H^e  procedures  remain 
current.  1 

Unlike  the  NPRM,  the  interim  final 
rule  does  not  require  the  rounding  of 
adjustment  factors  or  of  the  resulting 
travel  estimates. 

Section  500.809    TMS/H  Compliance 
Schedule 

This  section  identifies  three  stages  of 
implementation  for  the  TMS/H.  By 
October  1. 1994,  a  work  plan  is  to  be 
formally  established  that  results  in 
application  of  the  TMS/H  process  to  the 
NHS  by  October  1, 1995,  and  to  the 
other  functional  classes  identified  in  the 
interim  final  rule  by  October  1. 1996.  By 
October  1. 1995,  the  TMS/H  is  to  be 
applied  to  the  principal  arterial  system, 
or  to  the  NHS  when  it  is  approved  by 
the  Congress.  By  October  1, 1996,  the 
TMS/H  is  to  be  applied  to  all  other 
highways  identified  in  the  interim  final 
rule. 

Rulemaking  Analyses  and  Notices 
Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  and  the  FTA  consider  this 
rulemaking  to  be  a  significant  regulatory 
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action  under  Executive  Order  12866  and 
a  significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT  because  of  substantial  State, 
local  government,  congressional  and 
public  interest.  These  interests  involve 
infrastructure  management,  receipt  of 
Federal  Tinancial  support  for 
transportation  investments,  and 
compliance  with  legislative 
requirements. 

This  regulation  implements  section 
1034  of  the  ISTEA  which  expressly 
requires  that  States  implement  the 
identified  management  and  monitoring 
systems.  The  legislative  mandate  to 
implement  the  management  and 
monitoring  systems  creates  a 
responsibility  for  the  Federal 
government  to  ensure  effective 
investment  of  public  funds  and 
maintenance  of  federally  funded 
infrastructure  improvements.  In 
developing  this  regulation,  the  FHWA 
and  the  FTA  have  sought  to  minimize 
the  administrative  burden  on  States  and 
local  governments.  This  regulation 
builds  upon  existing  requirements  and 
State  practices,  especially  in  the  areas  of 
pavement,  bridge,  safety,  congestion 
relief,  and  traffic  monitoring  programs. 

The  ISTEA  also  requires  that 
metropolitan  and  statewide 
transportation  planning  processes 
consider  operation  and  maintenance  of 
existing  transportation  systems.  To  this 
end,  metropolitan  and  statewide 
transportation  plans  and  improvement 
programs  must  consider  the  outputs  of 
these  management  systems  which  are 
designed  to  address  the  current  and 
future  performance  of  the  intermodal 
transportation  system. 

This  regulation  reflects  the  benefits  of 
integrating  the  long  term  development 
of  infrastructure  with  the  management 
of  existing  systems,  the  value  of 
cooperative  planning  and  investment 
decisions,  and  the  cost  savings 
obtainable  by  utilizing  the  same  data  in 
multiple  analytical  activities.  Effective 
use  of  the  management  systems  should 
reduce  the  need  for  new  capacity  and 
prolong  the  useful  life  of  existing 
infrastructure. 

The  management  systems 
requirements  are  new  only  in  a  relative 
sense.  In  response  to  longstanding 
concerns  regarding  the  prudent 
management  of  infrastructure,  many 
States  and  MPOs  have  already  adopted 
the  rudiments  of  these  processes  or  have 
fully  operational  systems.  The  FHWA 
and  the  FTA  believe  that  most  States 
and  local  governmental  units  have 
processes  and  procedures  that  parallel 
the  basic  requirements  for  these 
systems.  The  effect  of  this  regulation 
would  be  to  strengthen  these  processes 


and  procedures  by  emphasizing 
performance  of  the  transportation 
system  through  the  analysis  of  data  to 
support  better  informed  transportation 
investment  decisionmaking.  Further,  the 
regulation  allows  State  and  local 
determination  of  needed  performance 
data  and  the  utilization  of  existing  data 
sources  where  possible. 

Reports  to  the  Federal  government 
have  been  minimized  through  reliance 
on  State  certification  of  management 
systems  implementation  and  integration 
of  systems  outputs  into  the  planning 
process.  Hence,  because  of  the  differing 
levels  of  implementation  of 
management  systems  from  State  to 
State,  it  is  difficult  to  estimate  any 
additional  burden  of  the  regulation  until 
the  requirements  are  known  to  the 
implementing  agencies  and  more 
reliable  information  can  be  obtained. 
The  FHWA  and  the  FTA  believe  that 
any  additional  costs  to  State  and  local 
governments  to  develop  and  implement 
these  systems  will  be  minimal,  in  view 
of  current  processes  and  procedures, 
and  that  these  costs  will  be  offset  by  the 
benefits. 

To  assist  in  further  evaluation  and 
public  comment  of  the  impacts  of  this 
rule,  particularly  in  the  areas  of  data 
gathering  and  analysis,  the  agencies 
have  prepared  a  preliminary  Regulatory 
Evaluation  which  has  been  placed  in  the 
docket.  The  Regulatory  Evaluation  also 
covers  impacts  relating  to  a  companion 
rule  on  Statewide  and  metropolitan 
planning.  58  FR  58040,  October  28. 
1993  (FHWA  Dockets  93-4  and  93-5). 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  and  the  FTA  have  evaluated  the 
effects  of  this  rule  on  small  entities, 
such  as  local  governments  and 
businesses.  This  regulation  would 
require  States,  in  cooperation  with 
MPOs.  local  governments,  and  others,  to 
develop  and  implement  the 
management  and  monitoring  systems 
required  by  section  1034  of  the  ISTEA. 
Several  categories  of  Federal  funds  that 
are  available  for  these  purposes  are 
identified  in  the  rule.  Because  the 
FHWA  and  the  FTA  believe  that  the  cost 
of  implementing  these  systems  will  be 
minimal  and  because  Federal  funds  are 
available  for  these  activities,  the  FHWA 
and  the  FTA  believe  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  the  FHWA  and 
the  FTA  certify  that  this  rulemaking 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  such 
entities. 


£xecuf/Ve  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Section  303  of  title  23,  U.S.C. 
requires  the  Secretary  to  issue 
regulations  and  requirements/guidelines 
to  implement  the  management  and 
traffic  monitoring  system  provisions. 
The  rule  recognizes  the  role  of  States. 
MPOs,  local  governments,  and  operators 
of  transportation  systems  and  facilities 
in  implementing  these  systems. 
Accordingly,  it  is  certified  that  the 
policies  contained  in  this  document 
have  been  assessed  in  light  of  the 
principles,  criteria,  and  requirements  of 
the  Federalism  Executive  Order.  It  has 
been  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  a  full  Federalism  Assessment 
under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  20.205. 
Highway  Planning  and  Ck)nstruction. 
20.505,  FTA  Technical  Studies  Grants, 
and  20.507.  Capital  and  Operating 
Assistance  Formula  Grants.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
these  programs. 

Paperwork  Reduction  Act 

The  creation  and  submission  of 
required  reports  and  documents  have 
been  limited  to  those  necessary  for 
performance  of  the  FHWA's  and  the 
FTA's  legislative  and  administrative 
responsibilities.  The  legislation  requires 
the  States  to  certify  annually  that  they 
are  implementing  the  management 
systems.  The  Secretary  must  also  report 
annually  to  the  Congress  on  progress 
being  made  in  implementing  the 
legislative  provisions.  The  rule  requires 
that  States  provide  a  work  plan  with  the 
first  certification  and  information  on  the 
status  of  implementation  for  use  in 
preparing  the  Secretary's  report  as  part 
of  each  annual  certification  statement.  It 
is  estimated  that  the  burden  per  year  for 
the  States  to  provide  the  certifications 
and  status  information  will  be 
approximately  12.480  hours.  The  one- 
time burden  to  develop  the  work  plans 
for  each  of  the  seven  systems  is 
estimated  to  be  29.120  hours.  (These 
information  collection  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  2125-0555.)  No  other 


Federal  Register  /  Vol.  58.  No.  229  /  Wednesday.  December  1,  1993  /  Rules  and  Regulations  63475 


information  is  required  to  be  reported 
under  this  regulation.  However, 
additional  data  may  need  to  be  collected 
by  some  States  and  other  involved 
agencies  for  some  of  the  management 
and  monitoring  systems.  The  FHWA 
and  the  FTA  estimate  that  the  burden 
for  this  additional  data  may  range  up  to 
8  maximum  of  500,000  hours  per  year. 
After  issuance  of  this  interim  final  rule, 
the  FHWA  and  the  FTA  will  obtain 
additional  information  to  better  estimate 
this  burden  and  will  submit  an 
amended  request  to  the  0MB  for 
approval  of  any  additional  information 
collection. 

National  Environmental  Policy  Act 

The  FHWA  and  the  FTA  have 
analyzed  this  action  for  the  purpose  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.)  and 
have  determined  that  this  action  would 
not  have  any  effed  on  the  quality  of  the 
environment. 

Begulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

23  CFR  Part  500 

I  •'  Bridges,  Grant  programs — 
transportation,  Highway  traffic  safety. 
Highways  and  roads,  Mass 
transportation,  Reporting  and 
recordkeeping  requirements. 

23  CFR  Part  626 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads. 

49  CFR  Part  614 

I  Grant  programs — transportation,  Mass 
Asportation. 

;  Issued  on:  November  22, 1993. 

iodney  E.  Slater. 

Federal  Highway  Administrator. 

Gordon  J.  Linton, 

Federal  Transit  Administration. 

In  consideration  of  the  foregoing, 
Chapter  I  of  title  23,  Code  of  Federal 
Regulations  and  Chapter  VI  of  49  CFR 
are  amended  as  set  forth  below. 

23  CFR  CHAPTER  I 

1.  The  heading  of  subchapter  F  of  23 
CFR  Chapter  I  is  revised  and  a  new  part 
500  is  added  to  subchapter  F  to  read  as 
bllows: 


SUBCHAPTER  F— TRANSPORTATION 
INFRASTRUCTURE  MANAGEMENT 

PART  SOO-MANAGEMENT  AND 
MONnORING  SYSTEiyiS 

Sut>part  A— General 

Soc 

500.101    Purpose. 

500.103    Definitions. 

500.105    Development,  establishment,  and 

implementation  of  the  systems. 
500.107    Compliance. 
500.109    Sanctions. 
500.  Ill    Funds  for  development, 

establishment,  and  implementation  of 

the  systems. 
500.113    Acceptance  of  existing 

management  systems. 

Sut>part  &— Pavement  Management  System 

500.201  Purpose. 

500.203  PMS  definitions. 

500.205  PMS  general  requirements. 

500.207  PMS  components. 

500.209  PMS  compliance  schedule. 

Subpart  C— Bridge  Management  System 
500.301    Purpose. 
500.303    BMS  definitions. 
500.305    BMS  general  requirements. 
500.307    BMS  components. 
500.309    BMS  compliance  schedule. 

Sut>part  D-flighway  Safety  Management 
System 

500.401  Purpose. 

500.403  SMS  definitions. 

500.405  SMS  general  requirements. 

500.407  SMS  components. 

500.409  SMS  compliance  schedule. 

Subpart  E— Traffic  Congestion  Management 
System 

500.501  Purpose. 

500.503  CMS  definitions. 

500.505  CMS  general  requirements. 

500.507  CMS  components. 

500.509  CMS  compliance  schedule. 

Subpart  F— Public  Transportation  Facilities 
and  Equipment  Management  System 

500.601  Purpose. 

500.603  PTMS  definitions. 

500.605  FTMS  general  requirements. 

500.607  PTMS  components. 

500.609  PTMS  compliance  schedule. 

Subpart  0— Intermodal  Facilities  and 
Systems  Managentent  System 

500.701  Purpose. 

500.703  IMS  definitions. 

500.705  IMS  general  requirements. 

500.707  IMS  components. 

500.709  IMS  compliance  schedule. 

Subpart  H— Traffic  Monitoring  System  for 
Highways 

500.801    Purpose. 
500.803    TMS/H  definitions. 
500.805    TMS/H  general  requirements. 
500.807    TMS/H  components. 
500.809    TMS/H  compliance  schedule. 

Authority:  23  U.S.C.  134. 135,  303  and  315; 
49  U.S.C  app.  1607;  23  CFR  1.32;  and  49 
CFR  1.48  and  1.51. 


Subpart  A— General 

$500,101    Purpose. 

The  purpose  of  this  part  is  to 
implement  the  requirements  of  23 
U.S.C.  303,  Management  Systems, 
which  requires  State  development, 
establishment,  and  implementation  of 
systems  for  managing  highway 
pavement  of  Federal-aid  highways 
(PMS),  bridges  on  and  off  Federal-aid 
highways  (BMS),  highway  safety  (SMS), 
traffic  congestion  (CMS),  public 
transportation  facilities  and  equipment 
(PTMS),  and  intermodal  transportation 
facilities  and  systems  (IMS).  Section  303 
also  requires  State  development, 
establishment,  and  implementation  of  a 
traffic  monitoring  system  for  highways 
and  public  transportation  facilities  and 
equipment.  This  subpart  includes 
definitions  and  general  requirements 
that  are  applicable  to  all  of  these 
systems.  Additional  requirements 
applicable  to  a  specific  system  are 
included  in  subparts  B  through  H  of  this 
part. 

$500,103    Deflnitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C  101(a) 
are  applicable  to  this  part.  As  used  in 
this  part: 

Certifying  official(s)  means  the 
position(s)  designated  by  the  Governor 
of  a  State  or  the  Commonwealth  of 
Puerto  Rico  or  the  Mayor  of  the  District 
of  Columbia  to  certify  that  the 
management  system(s)  is/are  being 
implemented  in  the  State. 

Cooperation  means  working  together 
to  achieve  a  common  goal  or  objective. 

Federal  agencyfies)  means  for  the 
PMS  and  BMS,  the  Federal  Highway 
Administration  (FHWA);  for  the  SMS, 
the  FHWA  and  the  National  Highway 
Traffic  Safety  Administration:  for  the 
CMS.  PTMS,  and  IMS.  the  FHWA  and 
the  Federal  Transit  Administration 
(FTA). 

Federal-aid  highways  means  those 
highways  eligible  for  assistance  under 
title  23,  U.S.C,  except  those 
functionally  classified  as  local  or  rural 
minor  collectors. 

Highway  Performance  Monitoring 
System  (HPMS)  means  the  State/Federal 
system  used  by  the  FHWA  to  provide 
information  on  the  extent  and  physical 
condition  of  the  nation's  ijighway 
system,  its  use,  performance,  and  needs. 
The  system  includes  an  inventory  of  the 
nation's  highways  including  traffic 
volumes. 

Life-cycle  cost  analysis  means  a 
procedure  for  evaluating  the  economic 
worth  of  one  or  more  projects  or 
investments  by  discounting  future  costs 
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over  the  life  of  the  project  or 
investment. 

Management  system  means  a 
systematic  process,  designed  to  assist 
decisionmakers  in  selecting  cost- 
effective  strategies/actions  to  improve 
the  efficiency  and  safety  of,  and  protect 
the  investment  in,  the  nation's 
transportation  infrastructure.  A 
management  system  includes: 
Identification  of  performance  measures; 
data  collection  and  analysis; 
determination  of  needs;  evaluation  and 
selection  of  appropriate  strategies/ 
actions  to  address  the  needs;  and 
evaluation  of  the  effectiveness  of  the 
implemented  strategies/actions. 

Metropolitan  planning  area  means  the 
geographic  area  in  which  the 
metropolitan  transportation  planning 
process  required  by  23  U.S.C.  134  and 
section  8  of  the  Federal  Transit  Act  (49 
U.S.C.  app.  1607)  must  be  carried  out. 

Metropolitan  planning  organization 
(MPO)  means  the  forum  for  cooperative 
transportation  decisionmaking  for  a 
metropolitan  planning  area. 

National  highway  system  (NHS) 
means  the  system  of  highways 
designated  and  approved  in  accordance 
with  the  provisions  of  23  U.S.C  103(b). 

Performance  measures  means 
operational  characteristic,  physical 
condition,  or  other  appropriate 
parameters  used  as  a  benchmark  to 
evaluate  the  adequacy  of  transportation 
facilities  and  estimate  needed 
improvements. 

State  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

Transportation  Management  Area 
(TMA)  means  an  urbanized  area  with  a 
population  over  200,000  (as  determined 
by  the  latest  decennial  census)  or  other 
area  when  TMA  designation  is 
requested  by  the  Governor  and  the  MPO 
(or  affected  local  officials),  and  officially 
designated  by  the  Administrators  of  the 
FHWA  and  the  FTA.  The  TMA 
designation  applies  to  the  entire 
metropolitan  planning  area(s). 

Work  plan  means  a  written 
description  of  major  activities  necessary 
to  develop,  establish,  and  implement  a 
management  or  monitoring  system, 
including  identification  of 
responsibilities,  resources,  and  target 
dates  for  completion  of  the  major 
activities. 

§500.105    Development,  establishment, 
and  Implementation  of  ttie  systems. 

(a)  Each  State  shall  develop,  establish, 
and  implement  the  systems  identified  in 
§  500.101.  Each  State  shall  tailor  the 
systems  to  meet  State,  regional,  or  local 
goals,  policies,  and  resources,  but  the 
systems  must  meet  the  requirements  as 


specified  in  subparts  B  through  H  of  this 
part.  Documentation  that  describes  each 

management  system  shall  be  maintained 
by  the  States  for  the  Federal  agencies  to 
determine,  on  a  periodic  basis,  whether 
the  systems  meet  the  requirements  in 
this  subpart  and  subparts  B  through  H 
of  this  part,  as  applicable. 

(b)  Each  State  snail  have  procedures, 
within  the  State's  organization,  for 
coordination  of  the  development, 
establishment,  implementation  and 
operation  of  the  management  systems. 
The  procedures  must  include: 

(if  An  oversight  process  to  assure  that 
adequate  resources  are  available  for 
implementation  and  that  target  dates  in 
the  work  plan(s)  are  met; 

(2)  The  use  of  data  bases  with  a 
common  or  coordinated  reference 
systems  and  methods  for  data  sharing; 
and 

(3)  A  mechanism  to  address  issues 
related  to  the  purposes  of  more  than  one 
management  system. 

(c)  In  developing  and  implementing 
each  management  system,  the  State 
shall  cooperate  with  MPOs  in 
metropolitan  areas,  local  officials  in 
non-metropolitan  areas,  affected 
agencies  receiving  assistance  under  the 
Federal  Transit  Act  and  other  agencies 
(including  private  owners  and 
operators)  that  have  responsibility  for 
operation  of  the  affected  transportation 
systems  or  facilities. 

(d)  In  accordance  with  the  provisions 
of  23  U.S.C  134(i)(3)  and  49  U.S.C.  app. 
1607(i)(3)  and  the  requirements  of  23 
CFR  part  450.  the  CMS  shall  be  part  of 
the  metropolitan  planning  process  in 
TMAs. 

(e)  Within  metropolitan  planning 
areas,  the  CMS,  PTMS,  and  IMS  shall, 
to  the  extent  appropriate,  be  part  of  the 
metropolitan  transportation  planning 
process  required  under  the  provisions  of 
23  U.S.C.  134  and  49  U.S.C  app.  1607. 

(f)  In  metropolitan  planning  ar»as  that 
have  more  than  one  MPO  and/or  that 
include  more  than  one  State,  the 
establishment,  development,  and 
implementation  of  the  CMS,  PTMS,  and 
IMS  shall  be  coordinated  among  the 
State(s)  and  MPO(s)  to  ensure 
compatibility  of  the  systems  and  their 
results. 

(g)  The  results  (e.g.,  policies, 
programs,  projects,  etc.)  of  the 
individual  management  systems  shall  be 
considered  in  the  development  of 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs  and  in  making  project 
selection  decisions  imder  title  23, 
U.S.C,  and  under  the  Federal  Transit 
Act. 

(h)  The  roles  and  responsibilities  of 
the  State,  MPO(s),  recipients  of 


assistance  under  the  Federal  Transit 
Act,  and  other  agencies  involved  in  the 
development,  establishment,  and 
implementation  of  each  system  shall  be 
mutually  determined  by  the  parties 
involved.  A  State  may  enter  into 
agreements  with  local  governments, 
regional  agencies  (such  as  MPOs), 
recipients  of  funds  under  the  Federal 
Transit  Act,  or  other  entities  to  develop, 
establish,  and  implement  appropriate 
parts  of  any  or  all  of  the  systems,  but  the 
State  shall  be  responsible  for  overseeing 
and  coordinating  such  activities. 

(i)  Section  204(a)  of  title  23.  U.S.C, 
requires  the  Secretary  in  cooperation 
with  the  Secretaries  of  the  Interior  and 
Agriculture  to  develop  the  safety,  bridge 
and  pavement  management  systems  for 
Federal  lands  highways,  as  defined  in 
23  U.S.C  101(a).  To  avoid  duplication 
of  effort,  the  management  systems 
required  under  this  part  should  be  used 
to  the  extent  appropriate  to  fulfill  the 
requirement  in  23  U.S.C.  204(a) 
regarding  establishment  and 
implementation  of  pavement,  bridge, 
and  safety  management  systems  for 
Federal  lands  highways.  The  State,  the 
Federal  agencies,  and  the  agencies  that 
own  the  roads  shall  cooperatively 
determine  responsibility  for  coverage  of 
Federal  lands  highways  under  their 
respective  jurisdictional  control  and 
shall  ensure  that  the  results  of  the  PMS, 
BMS,  and  SMS  for  Federal  lands 
highways  are  available,  as  appropriate, 
for  consideration  in  developing 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs  and  are  provided  to  the 
FHWA  for  use  in  developing  Federal 
lands  highway  programs. 

(j)  Each  management  system  must 
include  appropriate  means  to  evaluate 
the  effectiveness  of  implemented 
actions  developed  through  use  of  that 
system.  The  effectiveness  of  the 
management  systems  in  enhancing 
transportation  investment  decisions  and 
improving  the  overall  efficiency  of  the 
State's  transportation  systems  and 
facilities  shall  be  evaluated  periodically, 
preferably  as  part  of  the  metropolitan 
and  statewide  plarming  processes. 

§  500.1 07    Compliance. 

(a)  States  must  be  implementing  the 
management  systems  specified  in 
subparts  B  through  G  of  this  part 
beginning  in  Federal  fiscal  year  1995 
(October  1, 1994  to  September  30, 1995) 
and  must  certify  annually  to  the 
Secretary  of  Transportation  that  they  are 
implementing  each  of  the  management 
systems.  A  State  shall  be  considered  to 
be  implementing  a  management  system 
if  the  system  is  under  development  or 
in  use  in  accordance  with  the 
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compliance  schedule  for  that  system  as 
ipecified  in  subparts  B  through  G  of  this 
lart. 
(b)  The  Governor  of  the  State  or  the 
Commonwealth  of  Puerto  Rico  or  the 
layor  of  the  District  of  Columbia  shall 
lotify  the  FHWA  Division 
dministrator  in  writing  by  September 
0.  1994.  of  the  tit!e(s)  of  the  certifying 
ifficiaUs)  for  each  management  system. 
I  there  is  a  change  in  designated 
»osition(s).  the  State  shall  provide 
locunnentation  of  the  revised 
lesignation  with,  or  prior  to.  the  next 
ajnnual  certification.  In  those  States 
birhere  responsibility  for  all  of  the 
nanagement  systems  is  within  a  single 
jjgency  (e.g..  State  DOT),  designation  of 
Dine  certifying  official  for  all  of  the 
rjianagement  systems  is  recommended. 
J  (c)  The  certification  statement(s)  shall 
je  submitted  by  the  certifying  official(s) 
0  the  FHWA  Division  Administrator  by 
anuary  1  of  each  year,  beginning 
•nuary  1. 1995.  To  the  extent  possible, 
jane  certification  statement  should  cover 
all  six  management  systems.  If  more 
than  one  certification  statement  will  be 
submitted  by  a  State,  the  statements 
should  be  coordinated  at  the  State  level 
and  submitted  simultaneously.  The  first 
certification  statement  shall  include  a 
copy  of  the  workplan(s),  required  in 
accordance  with  the  compliance 
schedule  for  each  management  system, 
and  a  summary  of  the  status  of 
implementation  of  the  management 
system(s).  Subsequent  certification 
statement(s)  shall  include  a  summary  of 
the  status  of  implementation  of  each 
management  system  and  a  discussion  of 
planned  corrective  actions  for  any 
management  system(s)  or  subsystem(s) 
that  are  not  under  development  or  fully 
operational  in  accordance  with  the 
compliance  schedule  and  work  plan  for 
the  management  system. 

(d)  The  FHWA  Division 
Administrator  will  provide  copies  of  the 
certification  statement(s)  and  any 
relevant  supporting  documentation  and 
correspondence  to  other  Federal- 
agencies  identified  for  the  specific 
systemCs)  in  §500.103.  Within  90  days 
of  receipt,  the  Federal  agencies  will 
review  the  certification  and  the  FHWA 
Division  Administrator  will  notify  the 
State  whether  the  certification  is 
acceptable  or  if  sanctions  may  be 
imposed  in  accordance  with  the 
provisions  of  §  500.109. 

(e)  A  State  shall  be  considered  to  be 
implementing  the  traffic  monitoring 
system  for  highways  (TMS/H).  specified 
in  subpart  H  of  this  part,  if  the  system 

is  under  development  or  in  use  in 
accordance  with  the  compliance 
schedule  in  §  500.809.  The  State  shall 
siubmit  the  work  plan  for  the  TMS/H  to 


the  FHWA  Division  Administrator  by 
January  1, 1995. 

(The  information  collection  requirements  in 
paragraphs  (c)  and  (e)  of  §  500.107  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0555.) 

§500.109    Sanctions. 

(a)  Beginning  January  1.  1995.  if  a 
State  fails  to  certify  annually  as  required 
by  this  regulation,  or  if  the  Federal 
agencies  determine  that  any 
management  system  or  subsystem, 
specified  in  subparts  B  through  G  of  this 
part,  is  not  being  adequately 
implemented,  notwithstanding  the 
State's  certification(s).  the  Secretary 
may  withhold  up  to  10  percent  of  the 
funds  apportioned  to  the  State  under 
title  23.  U.S.C.,  and  to  any  recipient  of 
assistance  under  the  Federal  Transit  Act 
for  any  fiscal  year  beginning  after 
September  30.  1995.  Sanctions  may  be 
imposed  on  a  statewide  basis,  on  a 
subarea  of  a  State,  for  specific  categories 
of  funds  or  types  of  projects,  or  for 
specific  recipients  or  subrecipients  of 
funds  under  title  23.  U.S.C..  or  under 
the  Federal  Transit  Act  depending  on 
the  adequacy  of  implementation  of  the 
management  systems. 

(b)  While  a  State  may  enter  into 
agreements  with  local  governments  or 
other  agencies  to  develop,  establish,  and 
implement  all  or  parts  of  the 
management  systems,  in  accordance 
with  §  500.105(g),  the  State  shall  be 
responsible  for  ensuring  that  the 
systems  are  being  implemented 
statewide  and  for  taking  any  necessary 
corrective  action,  including 
implementing  the  systems  at  the 
regional  and  local  levels  if  necessary. 

(c)  Prior  to  imposing  a  sanction,  a 
State  will  be  notified  in  writing  by  the 
FHWA  of  the  sanction(s)  to  be  imposed, 
the  reasons  for  the  sanctions,  and  the 
actions  necessary  to  correct  the 
deficiencies.  After  60  days  from  the  date 
of  notification  to  the  State,  the  Federal 
agencies  will  consider  any  corrective 
actions  proposed  by  the  State  and  the 
FHWA  will  notify  the  State  if  such 
actions  are  acceptable  or  if  sanctions  are 
to  be  applied. 

(d)  In  instances  where  a  State,  or 
responsible  sub-unit  of  a  State  or 
recipient  of  funds  under  the  Federal 
Transit  Act.  has  not  fully  implemented 
all  of  the  management  systems, 
consideration  shall  be  given  by  the 
Federal  agencies  to  efforts  underway  or 
planned  to  make  the  systems  fully 
operational  within  a  reasonable  time 
period. 

(e)  To  the  extent  that  they  have  not 
lapsed,  funds  withheld  pursuant  to  this 
subpart  shall  be  made  available  to  the 
State  or  recipient  under  the  Federal 


Transit  Act  upon  a  determination  by  the 
Federal  agencies  that  the  management 
systems  are  being  adequately 
implemented. 

§  500.1 1 1    Funds  for  (tevelopment. 
establishment,  and  Implementation  of  th« 
systems. 

(a)  The  following  categories  of  funds 
may  be  used  for  development, 
establishment,  and  implementation  of 
any  of  the  management  and  monitoring 
systems:  National  Highway  System. 
Surface  Transportation  Program.  FHWA 
State  planning  and  research  and 
metropolitan  planning  funds  (including 
the  optional  use  of  minimum  allocation 
funds  authorized  under  23  U.S.C.  157(c) 
for  carrying  out  the  provisions  of  23 
U.S.C.  307(c)(1)  and  23  U.S.C.  134(a)). 
Federal  Transit  Act  Section  8  (49  U.S.C. 
app.  1607).  Federal  Transit  Act  Section 
9  (49  U.S.C.  app.  1607a).  Federal  Transit 
Act  Section  26(a)(2)  (49  U.S.C.  app. 
1622(a)(2)).  and  Federal  Transit  Act 
Section  26(b)(1)  (49  U.S.C.  app. 
1626(b)(1)).  Congestion  Mitigation  and 
Air  Qualify  Improvement  Program  funds 
(23  U.S.C.  104(b)(2))  may  be  used  for 
those  management  systems  that  can  be 
shown  to  contribute  to  the  attainment  of 
a  national  ambient  air  quality  standard. 
Apportioned  bridge  funds  (23  U.S.C. 
144(e))  may  be  used  for  development 
and  establishment  of  the  bridge 
management  system. 

(b)  Federal  funds  identified  in 
paragraph  (a)  of  this  section  used  for 
development,  establishment,  or 
implementation  of  the  management  and 
monitoring  systems  shall  be 
administered  in  accordance  with  the 
procedures  and  requirements  applicable 
to  the  category  of  funds. 

§500.113    Acceptanca  of  existing 
management  systems. 

(a)  Existing  State  laws,  rules,  or 
procedures  that  the  Federal  agencies 
determine  fulfill  the  purposes  of  a 
management  system,  or  portion  thereof, 
as  specified  in  this  part  may  be  accepted 
by  the  Federal  agencies  in  lieu  of 
development  and  implementation  of  a 
new  system. 

(b)  If  a  State  has  existing  laws,  rules, 
or  procedures  that  it  wants  to  use  to 
meet  the  requirements  of  this  part,  it 
shall  submit  a  written  request  to  the 
FHWA  Division  Administrator  that  the 
Federal  agencies  accept  the  existing 
management  system  in  lieu  of 
development  of  a  new  system.  The 
request  shall  include  a  discussion,  and 
any  necessary  supporting 
documentation,  that  shows  how  the 
existing  system  meets  the  requirements 
of  this  part.  The  documentation  shall 
reflect  the  views  of  the  MPOs,  transit 
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operators,  and  other  affected  agencies, 
as  appropriate,  and  the  actions  to  be 
taken  to  assure  that  the  cooperation 
required  under  §  500.105(c)  is 
established. 

(c)  Upon  receipt  of  a  request,  the 
FHWA  Division  Administrator  will 
coordinate  review  of  the  request  with 
the  other  Federal  agencies  specified  in 
§  500.103  and  with  appropriate  FHWA 
offices.  Within  90  days  of  receipt  of  the 
State's  request,  the  FHWA  will  notify 
the  State  that  the  existing  system  is 
either  fully  acceptable,  acceptable 
subject  to  specific  modifications,  or 
unacceptable  and  that  a  new  system 
must  be  developed. 

(d)  To  meet  the  compliance  schedule 
for  a  system,  the  State  must  submit  any 
requests  under  paragraph  (a)  of  this 
section  no  later  than  June  1, 1994. 

Subpart  B — Pavement  Management 
System 

§  500^1    Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  requirements  for  development, 
establishment,  implementation,  and 
continued  operation  of  a  pavement 
management  system  (PMS)  for  Federal- 
aid  highways  in  each  State  in 
accordance  with  the  provisions  of  23 
U.S.C.  303  and  subpart  A  of  this  part. 

§500.203    PMS  definitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  §  500.103  are  applicable  to  this 
subpart.  As  used  in  this  part: 

Pavement  design  means  a  project 
level  activity  where  detailed 
engineering  and  economic 
considerations  are  given  to  alternative 
combinations  of  subbase,  base,  and 
surface  materials  which  will  provide 
adequate  load  carrying  capacity.  Factors 
which  are  considered  include: 
materials,  traffic,  climate,  maintenance, 
drainage,  and  life-cycle  costs. 

Pavement  management  system  (PMS) 
means  a  systematic  process  that 
provides,  analyzes,  and  summarizes 
pavement  information  for  use  in 
selecting  and  implementing  cost- 
effective  pavement  construction, 
rehabilitation,  and  maintenance 
programs. 

§  500.205    PMS  general  requirements. 

(a)  Each  State  shall  have  a  PMS  for 
Federal-aid  highways  that  meets  the 
requirements  of  §  500.207  of  this 
subpart. 

(b)  The  State  is  responsible  for 
assuring  that  all  Federal-aid  highways 
in  the  State,  except  those  that  are 
federally  owned,  are  covered  by  a  PMS. 
Coverage  of  federally  owned  public 


roads  shall  be  determined  cooperatively 
by  the  State,  the  FHWA,  and  the 
agencies  that  own  the  roads. 

(c)  PMSs  should  be  based  on  the. 
concepts  described  in  the  "AASHTO 
Guidelines  for  Pavement  Management 
Systems."' 

(d)  Pavements  shall  be  designed  to 
accommodate  current  and  predicted 
traffic  needs  in  a  safe,  durable,  and  cost- 
effective  manner. 

f  500.207    PMS  components. 

(a)  The  PMS  for  the  National  Highway 
System  (NHS)  shall,  as  a  minimum, 
consist  of  the  following  components: 

(1)  Data  collection  and  management, 
(i)  An  inventory  of  physical  pavement 

features  including  the  number  of  lanes, 
length,  width,  surface  type,  functional 
classification,  and  shoulder  information. 

(ii)  A  history  of  project  dates  and 
types  of  construction,  reconstruction, 
rehabilitation,  and  preventive 
maintenance. 

(iii)  Condition  surveys  that  include 
ride,  distress,  rutting,  and  surface 
friction. 

(iv)  Traffic  information  including 
volumes,  classification,  and  load  data. 

(v)  A  data  base  that  links  all  data  files 
related  to  the  PMS.  The  data  base  shall 
be  the  source  of  pavement  related 
information  reported  to  the  FHWA  for 
the  HPMS  in  accordance  with  the  HPMS 
Field  Manual. 2 

(2)  Analyses,  at  a  frequency 
established  by  the  State  consistent  with 
its  PMS  objectives. 

(i)  A  pavement  condition  analysis  that 
includes  ride,  distress,  rutting,  and 
surface  friction. 

(ii)  A  pavement  performance  analysis 
that  includes  an  estimate  of  present  and 
predicted  performance  of  specific 
pavement  types  and  an  estimate  of  the 
remaining  service  life  of  all  pavements 
on  the  network. 

(iii)  An  investment  analysis  that 
includes: 

(A)  A  network-level  analysis  that 
estimates  total  costs  for  present  and 
projected  conditions  across  the  network. 

(B)  A  project  level  analysis  that  . 
determines  investment  strategies 
including  a  prioritized  list  of 
recommended  candidate  projects  with 


'  AASHTO  Guidelines  for  Pavement  Management 
Systems.  July  1990.  can  be  purchased  from  the 
American  Association  of  State  Highway  and 
Transportation  Ofricials.  444  N.  Capitol  Street,  NW.. 
suite  225.  Washington.  DC  20001.  Available  for 
inspection  as  prescribed  in  49  CFR  pan  7,  appendix 
D. 

2  Highway  Performance  Monitoring  System 
(HPMS)  Field  Manual  for  the  Continuing  Analytical 
and  Statistical  Data  Base.  DOT/FHWA.  August  30. 
1993,  (FHWA  Order  M5600.1B).  Available  for 
inspection  and  copying  as  prescribed  in  49  CFR 
part  7.  appendix  D. 


recommended  preservation  treatments 
that  span  single-year  and  multi-year 
periods  using  life-cycle  cost  analysis. 

(C)  Appropriate  horizons,  as 
determined  by  the  State,  for  these 
investment  analyses. 

(iv)  For  appropriate  sections,  an 
engineering  analysis  that  includes  the 
evaluation  of  design,  construction, 
rehabilitation,  materials,  mix  designs, 
and  preventive  maintenance  as  they 
relate  to  the  performance  of  pavements. 

(3)  Update.  The  PMS  shall  be 
evaluated  annually,  based  on  the 
agency's  current  policies,  engineering 
criteria,  practices,  and  experience,  and 
updated  as  necessary. 

(b)  The  PMS  for  Federal-aid  highways 
that  are  not  on  the  NHS  shall  be 
modeled  on  the  components  described 
in  paragraph  (a)  of  this  section,  but  may 
be  tailored  to  meet  State  and  local 
needs.  These  components  shall 
incorporate  the  use  of  the  international 
roughness  index  or  the  pavement 
serviceability  rating  data  as  specified  in 
Chapter  IV  of  the  HPMS  Field  Manual. 

S  500.209    PMS  compliance  schedule. 

(a)  By  October  1. 1994,  the  State  shall 
develop  a  work  plan  that  identifies 
major  activities  and  responsibilities  and 
includes  a  schedule  that  demonstrates 
full  operation  and  use  of  the  PMS  on  the 
NHS  by  October  1, 1995.  and  on  non- 
NHS  Federal-aid  highways  by  October 
1.1997. 

(b)  By  October  1.1995: 

(1)  The  PMS  for  the  NHS  shall  be 
fully  operational  and  shall  provide 
projects  and  programs  for  consideration 
in  developing  metropolitan  and 
statewide  transportation  plans  and 
improvement  programs;  and 

(2)  PMS  design  for  non-NHS  Federal- 
aid  highways  shall  be  completed  or 
underway  in  accordance  with  the  State's 
work  plan. 

(c)  By  October  1. 1997.  the  PMS  for 
non-NHS  Federal-aid  highways  shall  be 
fully  operational  and  shall  provide 
projects  and  programs  for  consideration 
in  developing  metropolitan  and 
statewide  transportation  plans  and 
improvement  programs. 

Subpart  C — Bridge  Management 
System 

§500.301    Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  requirements  for  the  development, 
establishment,  implementation,  and 
continued  operation  of  a  management 
system  for  bridges  (BMS)  on  and  off 
Federal-aid  highways  in  each  State  in 
accordance  with  the  provisions  of  23 
U.S.C.  303  and  subpart  A  of  this  part. 
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§500.303    BMS  definitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  §  500.103  are  applicable  to  this 
subpart.  As  used  in  this  part: 

Bridge  management  system  (BMS) 
means  a  decision  support  tool  that 
supplies  analyses  and  summaries  of 
data,  uses  mathematical  models  to  make 
predictions  and  recommendations,  and 
provides  the  means  by  which  alternative 
policies  and  programs  may  be  efficiently 
considered.  A  BMS  includes  formal 
procedures  for  collecting,  processing, 
and  updating  data,  predicting 
deterioration,  identifying  alternative 
actions,  predicting  costs,  determining 
optimal  policies,  performing  short-  and 
long-term  budget  forecasting,  and 
recommending  programs  and  schedules' 
for  implementation  within  policy  and 
budget  constraints. 

Elements  means  the  components  of  a 
bridge  important  from  a  structural,  user, 
or  cost  standpoint.  Examples  are  decks, 
joints,  bearings,  girders,  abutments,  and 
piers. 

Multiperiod  optimization  means  a 
procedure  that  optimally  allocates 
limited  funds  among  alternative  actions 
over  a  planning  horizon  [both  short  and 
longterm)  using  an  optimization 
pnx»dure  such  as  minimizing  life-cycle 
and  user  costs.  The  modeling  procedure 
accounts  for  traffic  growth  and 
deterioration,  and  facilitates  analyses  of 
the  effects  of  alternative  policies, 
budgets,  and  operational  practices  on 
the  futiu^  conditions  and  long-terra 
serviceability  of  the  bridge  inventory. 

Network  level  analysis  means  an 
analysis  pertaining  to  policy,  system 
planning,  programmatic,  or  budgeting 
issues  for  the  whole  bridge  inventory  on 
a  roadway  network  or  a  subset  thereof. 

Serviceability  means  the  degree  to 
which  a  bridge  provides  satisfactory 
service  from  the  users'  point  of  view. 

User  costs  means  costs  borne  by 
bridge  users,  traveling  on  or  beneath  the 
structure  and  excess  costs  to  those  who 
cannot  use  the  bridge  due  to  load  or 
clearance  restrictions,  ft  includes  travel 
time,  motor  vehicle  operating,  and 
aoddent  costs  that  are  measured  on  site 
or  estimated  using  models. 

§  500.305    BMS  general  roquirements. 

Each  Stale  shall  have  a  BMS  for 
bridges  on  and  off  Federal-aid  highways 
that  includes  the  components  identified 
in  §  500.307  of  tbis  subpart  Except  for 
federally  owned  bridges,  all  bridges 
required  to  be  inventoried  and 
inspected  under  23  CFR  part  650. 
subpart  C — National  Bridge  Inspection 
Standards,  shall  be  included.  Each  State 
shall  maintain  a  centralized  data  base 
that  contains  the  BMS  data  for  bridges 


on  and  off  Federal-aid  hi^ways.  except 
those  that  are  federally  owned.  The 
State  shall  implement  network  analysis 
procedures  that  are  capable  of  analyzing 
data  for  all  bridges  m  the  inventory  or 
in  any  subset  including  inventories 
within  any  MPO  jurisdiction  or  within 
a  local  agency  jurisdiction.  Local  bridge 
owners  may  supplement  the  State  BMS 
with  a  locally  operated  system  that  is 
tailored  to  their  particular  needs. 
Coverage  of  federally  owned  bridges  on 
public  roads  shall  be  determined 
cooperatively  by  the  State,  the  FHWA. 
and  the  agencies  that  own  the  bridges. 

§  500.307    BMS  components. 

(a)  A  State  BMS  shall  include,  as  a 
minimum,  the  components  identified  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  A  data  base  and  an  ongoing 
program  for  the  collection  and 
maintenance  of  the  inventory, 
inspection,  cost,  and  supplemental  data 
needed  to  support  the  BMS. 

(c)  A  rational  and  systematic 
procedure  for  applying  network  level 
analysis  and  optimization  to  the  bridge 
inventory.  The  procedure  shall  have  the 
ability  to: 

(1)  Predict  the  deterioration  of  bridge 
elements  with  and  without  intervening 
actions. 

(2)  Identify  feasible  actions  to 
improve  bridge  condition,  safety,  and 
serviceability. 

(3)  Estimate  the  cost  of  actions. 

(4)  Estimate  expected  user  cost 
savings  for  safety  and  serviceability 
improvements. 

(5)  Determine  least-cost  maintenance, 
repair,  and  rehabilitation  strategies  for 
bridge  elements  using  life-cycle  cost 
analysis  or  a  comparable  procedure. 

(6)  Perform -multiperioa  optimization. 

(7)  Use  feedback  from  actions  taken  to 
update  prediction  and  cost  models. 

(8)  Generate  summaries  and  reports  as 
needed  for  the  planning  and 
programming  processes. 

§  500.309    BMS  compliance  schedule. 

(a)  By  October  1. 1994,  the  State  shall 
have  formalized  its  BMS  objectives  and 
developed  a  work  plan  that  identifies 
major  activities  and  responsibilities  for 
BMS  development  and  implementation. 
The  work  plan  shall  include  a  schedule 
that  demonstrates  full  operation  and  use 
of  the  BMS  by  October  1, 1998. 

(b)  By  October  1. 1995,  the  design  of 
the  BMS  shall  be  completed  or 
underway  in  accordance  with  the  State's 
work  plan  and  full-scale  data  collection 
shall  be  underway. 

(c)  By  October  1. 1998.  the  BMS  shall 
be  fully  operational  and  shall  result  in 
the  identification  of  bridge  needs  for 
consideration  in  developing 


metropolitan  and  statewide 
transportation  plans  and  improvement 
programs. 

Subpart  D— Highway  Safety 
Management  System 

§  500.401    Purpose. 

The  purpose  of  this  subjjart  is  to  set 
forth  requirements  for  the  development, 
establishment,  implementation,  and 
continued  operation  of  a  highway  safety 
management  system  (SMS)  in  each  State 
in  accordance  with  the  provisions  of  23 
U.S.C.  303  and  subpart  A  of  this  part. 

§500.403    SMS  deflnittons. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  §  500.103  are  applicable  to  this 
subpart.  As  used  in  this  part: 

Highway  safety  means  the  reduction 
of  traffic  crashes,  and  deaths,  injuries, 
and  property  damage  resulting 
therefrom,  on  public  roads. 

Highway  safety  management  system 
(SMS)  means  a  systematic  process  that 
has  the  goal  of  reducing  the  number  arid 
severity  of  traffic  crashes  by  ensuring 
that  all  opportunities  to  improve 
highway  safety  are  identified, 
considered,  implemented  as 
appropriate,  and  evaluated  in  all  phases 
of  highway  planning,  design, 
construction,  maintenance,  and 
operation  and  by  providing  information 
for  selecting  and  implementing  effective 
highway  safety  strategies  and  projects. 

Operations  means  activities 
associated  with  managing,  controlling, 
and  regulating  highway  traffic. 

§  500.405    SMS  general  requirements. 

(a)  Each  State  shall  develop,  establish, 
and  implement,  on  a  continuing  basis, 
an  SMS  for  all  public  roads,  exceprt 
federally  owned  public  roads.  Coverage 
of  federally  owned  public  roads  shall  be 
determined  cooperatively  by  the  State, 
the  federal  agencies,  and  the  agencies 
that  own  the  roads. 

(b)  The  SMS  shall  incorporate  the 
roadway,  human,  and  vehicle  safety 
elements.  Formalized  and  interactive 
commimication.  coordination,  and 
cooperation  shall  be  established  among 
the  organizations  responsible  for  these 
major  safety  elements  including: 
enforcement,  emergency  medical 
services,  emergency  response,  motor 
carrier  safety,  motor  vehicle 
administration.  State  highway  safety 
agencies,  the  public  health  community. 
State  and  local  transportation/highway 
agencies,  and  State  and  local  railroad 
and/or  trucking  regulatory  agencies. 
State  agencies  shall  also  coordinate,  as 
appropriate,  with  Local  Technical 
Assistance  Program  centers  to  develop 
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and  expand  the  SMS  expertise  of  local 
transportation  agencies. 

(c)  The  State  shall  consider  and 
include,  where  appropriate,  projects  and 
programs  identified  by  use  of  the  SMS 
in  its  Highway  Safety  Plan  (HSP)  (23 
CFR  1204.4,  Supp.  B)  and  Motor  Carrier 
Safety  Assistance  Program  State 
Enforcement  Plan  (SEP)  (49  CFR  part 
350).  In  addition  the  results  of  the  SMS 
shall  be  considered  in  developing 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs. 

(d)  Each  State  shall  assign  a  focal 
point  for  coordination  of  the 
development,  establishment,  and 
implementation  of  the  SMS  among  the 
agencies  responsible  for  the  roadway, 
human,  and  vehicle  safety  elements. 

(e)  While  the  SMS  applies  to  all 
public  roads,  in  addition  to  tailoring  the 
system  to  meet  State,  regional  and  local 
goals,  policies,  and  resources,  the  extent 
of  system  requirements  (e.g.,  data 
collection,  analyses,  and  standards)  for 
rural  minor  collectors  and  local  roads 
may  be  further  tailored  to  be  consistent 
with  the  functional  classification  of  the 
road.  However,  adequate  detail  must  be 
included  for  each  functional 
classification  to  provide  for  effective 
safety  decisions  in  the  administration  of 
highway  transportation  by  State  and 
local  agencies. 

§  500.407    SMS  components. 

(a)  Plans,  processes,  procedures,  and 
practices  shall  be  established  to 
implement,  coordinate,  and  evaluate 
programs,  projects,  and  activities  of  the 
five  major  areas  identified  in  paragraph 
(b)  of  this  section.  These  plans, 
processes,  procedures,  and  practices, 
shall  incorporate,  as  appropriate: 

(1)  Establishment  of  snort-  and  long- 
term  highway  safety  goals  to  address 
both  existing  and  anticipated  safety 
problems  as  well  as  substandard 
highway  locations,  designs,  and 
features,  and  to  allocate  resources; 

(2)  Establishment  of  accountability  by 
identifying  and  defining  the  safety 
responsibilities  of  units  and  positions; 

(3)  Recognition  of  institutional  and 
organizational  initiatives  through 
identification  of  disciplines  involved  in 
highway  safety  at  the  State  and  local 
level,  assessment  of  multi-agency 
responsibilities  and  accountability,  and 
establishment  of  coordination, 
cooperation,  and  communication 
mechanisms; 

(4)  Collection,  maintenance,  and 
dissemination  of  data  necessary  for 
identifying  problems  and  determining 
improvement  needs.  Data  bases  and  data 
sharing  shall  be  integrated  as  necessary 
to  achieve  maximum  utilization  of 


existing  and  new  data  within  and 
among  the  agencies  responsible  for  the 
roadway,  human,  and  vehicle  safety 
elements.  These  records,  as  a  minimum, 
shall  consist  of  information  pertaining 
to:  crashes,  traffic  (including  number  of 
trains  at  highway-rail  crossings), 
pedestrians,  enforcement  activities, 
vehicles,  bicyclists,  drivers,  highways, 
and  medical  services; 

(5)  Analysis  of  available  data,  muhi- 
disciplinary  and  operational 
investigations,  and  comparisons  of 
existing  conditions  and  current 
standards  to  assess  highway  safety 
needs,  select  countermeasures,  and  set 
priorities; 

(6)  Evaluation  of  the  effectiveness  of 
activities  that  relate  to  highway  safety 
performance  to  guide  future  decisions; 

(7)  Development  and  implementation 
of  public  information  and  education 
activities  to  educate  and  inform  the 
public  on  safety  needs,  programs,  and 
countermeasures  that  affect  safety  on 
the  nation's  highways;  and 

(8)  Identification  of  skills,  resources, 
and  current  and  future  training  needs  to 
implement  the  State's  activities  and 
programs  affecting  highway  safety, 
development  of  a  program  to  carry  out 
necessary  training,  and  development  of 
methods  for  monitoring  and 
disseminating  new  technology  and 
incorporating  effective  results. 

(b)  Five  major  areas  shall  be 
addressed  in  structuring  the  SMS: 

(1)  Coordinating  and  integrating  broad 
base  safety  programs  (such  as  motor 
carrier,  corridor,  and  community  based 
traffic  safety  activities)  into  a 
comprehensive  management  approach 
for  highway  safety; 

(2)  Identifying  and  investigating 
hazardous  or  potentially  hazardous 
highway  safety  problems,  roadway 
locations  and  features  (including 
railroad-highway  grade  crossings)  and 
establishing  countermeasures  and 
priorities  to  correct  the  identified 
hazards  or  potential  hazards; 

(3)  Ensuring  early  consideration  of 
safety  in  all  highway  transportation 
programs  and  projects; 

(4)  Identifying  safety  needs  of  special 
user  groups  (such  as  older  drivers, 
pedestrians,  bicyclists,  motorcyclists, 
commercial  motor  carriers,  and 
hazardous  material  carriers)  in  the 
planning,  design,  construction,  and 
operation  of  the  highway  system;  and 

(5)  Routinely  maintaining  and 
upgrading  safety  hardware  (including 
highway-rail  crossing  warning  devices), 
highway  elements,  and  operational 
features. 


%  500.409    SMS  conrtpliance  schedule. 

(a)  By  October  1, 1994.  the  State  shall 
develop  a  work  plan  that  identifies 
major  activities  and  responsibilities  and 
includes  a  schedule  that  demonstrates 
full  operation  and  use  of  the  SMS  by 
October  1, 1996. 

(b)  By  October  1, 1995,  the  SMS  shall 
be  complete  or  underway  in  accordance 
with  the  State's  work  plan. 

(c)  By  October  1. 1996,  the  SMS  shall 
be  fully  operational  and  shall  provide 
highway  safety  strategies,  actions, 
projects,  or  programs  for  consideration 
in  the  development  of  the  HSP,  the  SEP 
and  metropolitan  and  statewide  and 
transportation  plans  and  improvement 
programs,  and  for  coordination  and 
implementation  in  the  operational 
activities  of  the  State  and  local  agencies. 

Subpart  E— Traffic  Congestion 
Management  System 

§500.501    Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  requirements  for  development, 
establishment,  implementation,  and 
continued  operation  of  a  system  for 
managing  traffic  congestion  (CMS)  in 
each  State  in  accordance  with  the 
provisions  of  23  U.S.C.  303  and  subpart 
A  of  this  part.  The  requirement  in  23 
U.S.C.  134  that  the  transportation 
planning  process  in  a  transportation 
management  area  (TMA)  include  a 
congestion  management  system  is  also 
covered  by  this  subpart  and  by  23  CFR 
part  450. 

$500,503    CMS  definitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  §  500.103  are  applicable  to  this 
subpart.  As  used  in  this  part: 

Congestion  means  the  level  at  which 
transportation  system  performance  is  no 
longer  acceptable  due  to  traffic 
interference.  The  level  of  acceptable 
system  performance  may  vary  by  type  of 
transportation  facility,  geographic 
location  (metropolitan  area  or  subarea, 
rural  area)  and/or  time  of  day. 

Congestion  management  system 
(CMS)  means  a  systematic  process  that 
provides  information  on  transportation 
system  performance  and  alternative 
strategies  to  alleviate  congestion  and 
enhance  the  mobility  of  persons  and 
goods.  A  CMS  includes  methods  to 
monitor  and  evaluate  performance, 
identify  alternative  actions,  assess  and 
implement  cost-effective  actions,  and 
evaluate  the  effectiveness  of 
implemented  actions. 

§  500.505   CMS  general  requlremenis. 

(a)  Each  State  shall  develop,  establish, 
and  implement,  on  a  continuing  basis. 
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a  CMS  that  results  in  the  identification 
and  implementation  of  strategies  that 
provide  the  most  efficient  use  of 
existing  and  future  transportation 
facilities  in  all  areas  of  a  State, 
including  metropolitan  and  non- 
metropolitan  areas,  where  congestion  is 
occurring  or  is  expected  to  occur.  The 
State,  the  Federal  agencies,  and  the 
agencies  that  own  the  facilities  shall 
cooperate  to  manage  congestion  on 
federally  owned  facilities. 

(b)  In  Doth  metropolitan  and  non- 
metropolitan  areas,  consideration  shall 
be  given  to  strategies  that  reduce  single- 
occupant-vehicle  (SOV)  travel  and 
improve  existing  transportation  system 
efficiency.  Where  the  addition  of 
general  purpose  lanes  is  determined  to 
be  an  appropriate  strategy,  explicit 
consideration  shall  be  given  to  the 
incorporation  of  appropriate  features 
into  the  SOV  project  to  facilitate  future 
demand  management  and  operational 
improvement  strategies  to  maintain  the 
functional  integrity  of  those  lanes. 

(c)  All  transportation  corridors  or 
facilities  with  existing  or  potential 
recurring  congestion  shall  be  identified 
and  an  assessment  of  the  level  of  the 
current  or  potential  congestion  shall  be 
made  on  a  continuing  basis.  Based  on 
this  assessment,  the  geographical  area  to 
be  covered  and  the  transportation 
facilities  to  be  included  in  the  CMS 
shall  be  established,  except  that  the 
entire  metropolitan  planning  area  shall 
be  included  in  TMAs  that  are 
nonattainment  for  carbon  monoxide 
and/or  ozone.  Coverage  of  facilities  and 
activities  shall  be  sufficient  to 
accurately  reflect  any  cumulative  effects 
that  the  implementation  of  a 
combination  of  physical  improvements 
and/or  areawide  transportation  policy 
decisions  may  have  on  transportation 
system  performance. 

(d)  In  all  TMAs.  the  CMS  shall  be  part 
of  the  metropolitan  planning  process  in 
accordance  with  23  CFR  450.120(b). 

(e)  In  addition  to  the  other 
requirements  of  this  subpart,  in  a  TMA 
designated  as  nonattainment  for  carbon 
monoxide  and/or  ozone,  the  CMS  shall 
provide  an  appropriate  analysis  of  all 
reasonable  (including  multimodal) 
travel  demand  reduction  and 
operational  management  strategies  for 
the  corridor  in  which  a  project  that  will 
result  in  a  significant  increase  in 
capacity  for  SOVs  (adding  general 
purpose  lanes  to  an  existing  highway  or 
constructing  a  new  highway)  is 
proposed.  If  the  analysis  demonstrates 
that  travel  demand  reduction  and 
operational  management  strategies 
cannot  fully  satisfy  the  need  for 
additional  capacity  in  the  corridor  and 
additional  SOV  capacity  is  warranted. 


then  the  CMS  shall  identify  all 
reasonable  strategies  to  manage  the  SOV 
facility  effectively  (or  to  facilitate  its 
management  in  the  future).  Other  travel 
demand  reduction  and  operational 
management  strategies  appropriate  for 
the  corridor,  but  not  appropriate  for 
incorporation  into  the  SOV  facility  itself 
shall  also  be  identified  through  the 
CMS.  As  required  by  23  CFR  450.320(b). 
all  identified  reasonable  travel  demand 
reduction  and  operational  management 
strategies  shall  be  incorporated  into  the 
SOV  project  or  committed  to  by  the 
State  and  MPO  for  implementation. 

(f)  In  areas  that  are  nonattainment  for 
transportation  related  pollutants,  the 
strategies  developed  as  part  of  the  CMS 
shall  be  coordinated  with  the  process 
for  the  development  of  the 
transportation  control  measures  of  the 
State  implementation  plan  for  air 
quality  required  under  the  provisions  of 
the  Clean  Air  Act. 

(g)  Because  of  their  interrelationship, 
the  development,  establishment,  and 
implementation  of  the  CMS  shall  be 
coordinated  with  the  development, 
establishment,  and  implementation  of 
the  public  transportation  management 
system  and  the  intermodal  management 
system  described  in  subparts  F  and  G. 
respectively,  of  this  part. 

§500.507    CMS  components. 

(a)  Performance  measures.  Parameters 
shall  be  defined  that  will  provide  a 
measure  of  the  extent  of  congestion  and 
permit  the  evaluation  of  the 
effectiveness  of  congestion  reduction 
and  mobility  enhancement  strategies  for 
the  movement  of  people  and  goods. 
Since  acceptable  system  performance 
may  vary  among  local  communities, 
performance  measures  shall  be 
established  cooperatively  by  the  State 
and  affected  MPO(s)  or  local  officials  in 
consultation  with  the  operators  of  major 
modes  of  transportation  in  the  coverage 
area. 

(b)  Data  collection  and  system 
monitoring.  A  continuous  program  of 
data  collection  and  system  monitoring 
shall  be  established  to  determine  and 
monitor  the  duration  and  magnitude  of 
congestion  and  to  evaluate  the 
effectiveness  of  implemented  actions. 
To  the  extent  possible,  existing  data 
sources,  such  as,  the  HPMS  and  FTA 
Section  15  data,  should  be  used. 

(c)  Identification  and  evaluation  of 
proposed  strategies.  The  'anticipated 
performance  and  expected  benefits  of 
traditional  and  nontraditional  strategies 
that  will  contribute  to  the  more  efficient 
use  of  existing  and  future  transportation 
systems  shall  be  identified  and 
evaluated  based  on  the  established 
performance  measures.  Strategies,  or 


combinations  of  strategies,  to  be 
appropriately  considered  include,  but 
are  not  limited  to: 

(1)  Transportation  demand 
management  measures,  such  as, 
carpooling.  vanpooling.  alternative  work 
hours,  telecommuting,  and  parking 
management; 

(2)  Traffic  operational  improvements, 
such  as.  intersection  and  roadway 
widening,  channelization,  traffic 
surveillance  and  control  systems, 
motorist  information  systems,  ramp 
metering,  traffic  control  centers,  and 
computerized  signal  systems: 

(3)  Measures  to  encourage  high 
occupancy  vehicle  (HOV)  use.  such  as, 
HOV  lanes.  HOV  ramp  bypass  lanes, 
guaranteed  ride  home  programs,  and 
employer  trip  reduction  ordinances; 

(4)  Public  transit  capital 
improvements,  such  as.  exclusivte  rights- 
of-way  (rail,  busways,  bus  lanes),  bus 
bypass  ramps,  park  and  ride  and  mode 
change  facilities,  and  paratransit 
services; 

(5)  Public  transit  operational 
improvements,  such  as,  service 
enhancement  or  expansion,  traffic  signal 
preemption,  fare  reductions,  and  transit 
information  systems; 

(6)  Measures  to  encourage  the  use  of 
nontraditional  modes  such  as  bicycle 
facilities,  pedestrian  facilities,  and  ferry 
service; 

(7)  Congestion  pricing; 

(8)  Growth  management  and  activity 
center  strategies; 

(9)  Access  management  techniques; 

(10)  Incident  management; 

(11)  Intelligent  vehicle-highway 
system  and  advanced  public 
transportation  system  technology;  and 

(12)  The  addition  of  general  purpose 
lanes. 

(d)  Implementation  of  strategies.  For 
each  strategy  (or  combination  of 
strategies)  proposed  for  implementation, 
an  implementation  schedule, 
implementation  responsibilities,  and 
possible  funding  sources  shall  be 
identified. 

(e)  Evaluation  of  the  effectiveness  of 
implemented  strategies.  A  process  for 
periodic  assessment  of  the  effectiveness 
of  implemented  strategies,  in  terms  of 
the  area's  established  performance 
measures,  shall  be  implemented.  The 
results  of  this  evaluation  shall  be 
provided  to  decisionmakers  to  provide 
guidance  on  selection  of  effective 
strategies  for  future  implementation. 

§  500.509    CMS  compliance  schedule. 

(a)  By  October  1. 1994.  the  State  shall 
develop  a  work  plan  that  identifies 
major  activities  and  responsibilities  and 
includes  a  schedule  that  demonstrates 
full  operation  and  use  of  the  CMS  in 
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TMAs  that  are  nonattainmeni  for  ozone 
and/or  carbon  monoxide  by  October  1. 
1995.  and    i  ail  other  areas  by  October 
1.  1996.  Ttie  most  critical  areas 
requiring  analysis  shall  be  identified 
and  data  collection  activities  shall  be 
initiated. 

(b)  By  October  1.  1995: 

(1)  In  TMAs  that  are  nonattainment 
for  ozone  and/or  carbon  monoxide,  the 
CMS  shall  be  fully  operational  and  shall 
provide  projects  and  programs  for 
consideration  in  developing 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs.  Until  the  CMS  in  a  TMA  that 
is  nonattainment  for  carbon  monoxide 
and/or  ozone  is  fully  operational  in 
accordance  with  the  requirements  of 
this  subpart,  the  interim  CMS 
requirements  in  23  CFR  450.336(b) 
regarding  the  programming  of  Federal 
funds  for  a  highway  or  transit  project 
that  significantly  increases  capacity  for 
SOVs  shall  be  met;  and 

(2)  In  a!'  other  areas,  system  design 
shall  be  cuiupleted  or  underway  in 
accordance  with  the  State's  work  plan 
and  full-scale  data  collection  shall  be 
underway. 

(c)  By  October  I,  1996.  the  CMS  shall 
be  fully  operational  in  all  areas  and 
shall  provide  projects  and  programs  for 
consideration  in  developing  of 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs. 

Subpart  F — Public  Transportation 
Facilities  and  Equipment  Management 
System 

§500.601     PurpoM. 

The  purpose  of  this  subpart  is  to  set 
forth  requirements  for  development, 
establishment,  implementation,  and 
continued  operation  of  a  system  for 
managing  public  transportation  facilities 
and  equipTient  (PTMS)  in  each  State  in 
accordan;  c  with  the  provisions  of  23 
U.S.C.  303  and  subpart  A  of  this  part. 

$500,603    PTMS  definitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  §  500.103  are  applicable  to  this 
subpart.  As  used  in  this  part: 

Public  transportation  facilities  and 
equipment  management  system  {PTMS) 
means  a  systematic  process  that  collects 
and  analyzes  information  on  the 
condition  and  cost  of  transit  assets  on  a 
continual  basis.  It  identifies  needs  as 
inputs  to  the  metropolitan  and 
statewide  planning  processes  enabling 
decisionmakers  to  select  cost-effective 
strategies  for  providing  and  maintaining 
assets  in  a  serviceable  condition. 

Transit  assets  means  public 
transportation  facilities  (e.g., 


maintenance  facilities,  stations, 
terminals,  transit  related  structures), 
equipment,  and  rolling  stock. 

S  500.605    PTMS  geiMral  rsquirwnents. 

(a)  Each  State  shall  develop,  establish, 
and  implement  on  a  continuing  basis  a 
PTMS  that  covers  urban  and  rural  area 
public  transportation  systems  operated 
by  the  State,  local  jurisdictions,  public 
transportation  agencies  and  authorities, 
and  private  (for  profit  and  non-profit) 
transit  operators  receiving  funds  under 
Federal  Transit  Act  sections  3,  9  (capital 
and  operating),  16.  or  18  (49  U.S.C  app. 
1602.  1607a,  1612,  or  1614)  and  public 
transportation  systems  operated  by 
contracted  service  providers  with 
capital  equipment  funded  under  Federal 
Transit  Act  sections  3,  9.  16  or  18. 

(b)  The  PTMS  shall  be  developed, 
established,  and  implemented  in 
cooperation  with  recipients  and 
subrecipients  of  funds  under  Federal 
Transit  Act  sections  3,  9,  16.  or  18. 

(c)  Transit  assets  shall  be  designed  to 
accommodate  current  and  predicted  use 
or  ridership  in  a  safe  and  cost  effective 
manner. 

(d)  Because  of  their  interrelationship, 
the  development,  establishment,  and 
implementation  of  the  PTMS  shall  be 
coordinated  with  the  development, 
establishment,  and  implementation  of 
the  congestion  management  system  and 
the  intermodal  management  system 
described  in  subparts  E  and  G. 
respectively,  of  this  part. 

§  500.607    PTMS  components. 

(a)  Identification  of  condition 
measures.  Measures  and  standards 
suitable  for  evaluating  the  condition  of 
the  transit  assets  shall  be  developed. 
The  measures  and  standards  shall 
reflect  State,  metropolitan  planning 
organization,  and  local  transit  operator 
goals  and  objectives  for  safety, 
efficiency,  and  reliability.  The  standards 
shall  reflect  the  necessity  to  maintain 
transit  assets  in  a  good  state  of  repair. 

(b)  Data  collection  and  system 
monitoring.  Data  collection  and  system 
monitoring  for  the  PTMS  shall  be 
coordinated  with  data  for  the  congestion 
management,  intermodal  management, 
and  traffic  monitoring  systems  and  shall 
include,  as  a  minimum: 

(1)  Base  year  comprehensive 
inventory  of  the  transit  assets.  For  each 
type  of  asset  in  the  inventory, 
information  collected  should  include 
age,  condition,  remaining  useful  life, 
and  replacement  cost.  Transit  asset  data 
shall  be  collected  in  cooperation  with 
metropolitan  plarming  organizations 
and  transit  operators  at  a  frequency  and 
level  of  detail  appropriate  to  the  type  of 
capital  stock  of  the  transit  system. 


(2)  Number  of  vehicles  and  ridership 
data  for  dedicated  transit  rights-of-way 
(e.g..  rail  and  busways),  at  the  maximum 
load  points  for  the  peak  period  in  the 
peak  direction  and  for  the  daily  time 
period.  Data  related  to  highway  transit 
vehicles  and  ridership  will  be  collected 
as  part  of  the  highway  traffic  monitoring 
system  as  specified  in  subpart  H  of  this 
part. 

(c)  Identification  and  evaluation  of 
proposed  strategies  and  projects. 
Information  provided  by  data  collection 
and  system  monitoring  activities  shall 
be  used  to  determine  the  condition  of  all 
transit  assets  previously  inventoried, 
needs  and  schedules  for  major 
maintenance  or  replacement,  and  the 
estimated  replacement  costs. 

(d)  Implementation  of  strategies  and 
projects.  The  costs,  potential  funding 
sources,  and  priorities  of  proposed 
strategies  and  projects  shall  be 
identified.  The  strategies  and  projects 
shall  be  evaluated  for  potential 
inclusion  in  metropolitan  and  statewide 
transportation  plans  and  improvement 
programs. 

S  500.609    PTMS  compHance  sct>edule. 

(a)  By  October  1,  1994.  the  State  shall 
develop  a  work  plan  that  identifies 
major  activities  and  responsibilities  and 
includes  a  schedule  that  demonstrates 
full  operation  and  use  of  the  PTMS  by 
October  1,1996. 

(b)  By  October  1, 1995,  condition 
measures  and  data  system  structure 
shall  be  established  and  data  collection 
shall  be  underway. 

(c)  By  October  1.  1996.  the  PTMS 
shall  be  fully  operational  and  shall 
provide  projects  and  programs  for 
consideration  in  developing 
metropolitan  and  statewide 
transportation  plans  and  improvement 
programs. 

Subpart  G — Intermodal  Facilities  and 
Systems  Management  System 

§  500.701    Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  requirements  for  development, 
establishment,  implementation,  and 
continued  operation  of  a  system  for 
managing  intermodal  facilities  and 
systems  (IMS)  in  each  State  in 
accordance  with  the  provisions  of  23 
U.S.C.  303  and  subpart  A  of  this  part. 

9500.703    IMS  definitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
and  §  500.103  are  applicable  to  this 
subpart.  As  used  in  this  part: 

Intermodal  facility  means  a 
transportation  element  that 
accommodates  and  interconnects 


Federal  Register  /  Vol.  58,  No.  229  /  Wednesday,  December  1.  1993  /  Rules  and  Regulations  63483 


different  modes  of  transportation  and 
serves  intrastate,  interstate,  and 
international  movement  of  people  and 
goods.  Intermodal  facilities  include,  but 
are  not  limited  to,  highway  elements 
providing  terminal  access,  coastal, 
inland  and  Great  Lakes  ports,  canals, 
pipeline  farms,  airports,  marine  and/or 
rail  terminals,  major  truck  terminals, 
transit  terminals  including  park  and 
ride  facilities,  intercity  bus  terminals. 

Intermodal  management  system  (IMS) 
means  a  systematic  process  of 
identifying  key  linkages  between  one  or 
more  modes  of  transportation,  where  the 
performance  or  use  of  one  mode  will 
affect  another,  defining  strategies  for 
improving  the  eft^ectiveness  of  these 
modal  interactions,  and  evaluation  and 
implementation  of  these  strategies  to 
enhance  the  overall  performance  of  the 
transportation  system. 

Intermodal  system  means  a 
transportation  network  consisting  of 
public  and  private  infrastructure  for 
moving  people  and  goods  using  various 
combinations  of  transportation  modes. 

§  500.705    IMS  general  requirements. 

(a)  Each  State  shall  develop,  establish, 
and  implement,  on  a  continuing  basis, 
an  IMS  that  provides  efRcient,  safe,  and 
convenient  movement  of  people  and 
goods  through  integration  of 
transportation  facilities  and  systems  and 
that  improves  the  coordination  in 
planning,  and  implementation  of  air, 
water,  and  the  various  land-based 
transportation  facilities  and  systems. 

(b)  The  IMS  shall  address  intermodal 
transportation  needs  by  a  process  that 
considers  the  following  issues: 

(1)  Connections.  The  convenient, 
rapid,  efficient,  and  safe  transfers  of 
people  and  goods  among  modes  that 
characterize  comprehensive  and 
economic  transportation  service. 

(2)  Choices.  Opportunities  afforded  by 
modal  systems  that  allow  transportation 
users  to  select  their  preferred  means  of 
conveyance. 

(3)  Coordination  and  cooperation. 
Collaborative  efforts  of  planners,  users, 
and  transportation  providers  to  resolve 
travel  demands  by  investing  in 
dependable,  high-quality  transportation 
service  either  by  a  single  mode  or  by 
two  or  more  modes  in  combination. 

(c)  The  IMS  shall  consider  the 
movement  of  both  people  and  goods, 
alternatives  for  meeting  transportation 
demands  involving  combinations  of 
modes,  and  provide  timely  and 
appropriate  information  for  intermodal 
transportation  decisions  for  site-specific 
intermodal  facilities,  as  well  as  the 
systems  necessary  to  achieve  the  most 
efficient  transportation  movement. 


(d)  Because  of  their  interrelationship, 
the  development,  establishment,  and 
implementation  of  the  IMS  shall  be 
coordinated  with  the  dpvelopment, 
establishment,  and  implementation  of 
the  congestion  management  system  and 
the  public  transportation  management 
system  described  in  subparts  E  and  F, 
respectively,  of  this  part. 

(e)  In  metropolitan  planning  areas  that 
have  more  than  one  MPO  and/ or 
include  more  than  one  State,  the 
development,  establishment,  and 
implementation  of  the  IMS  shall  be 
coordinated  to  ensure  consistency  in  the 
development  of  intermodal  facilities, 
systems,  plans,  and  programs. 

$500,707    IMS  components. 

(a)  Identification  of  intermodal 
facilities.  The  IMS  shall  identify 
intermodal  facilities  and  intermodal 
transportation  systems  and  establish  the 
demands  placed  upon  them  to 
accommodate  intrastate,  interstate,  and/ 
or  international  movements  of  people 
and  goods. 

(b)  Identification  of  performance 
measures.  Parameters  shall  be  identified 
that  are  suitable  to  measure  and 
evaluate  the  efficiency  of  intermodal 
facilities  and  systems  in  moving  people 
and  goods  finm  origin  to  destination. 
Parameters  may  include  the  total  travel 
time,  cost,  and  volumes  for  moving 
cargo  and  passengers,  origins  and 
destinations,  capacity,  accidents,  ease  of 
access,  perceived  quality,  and  the 
average  time  to  transfer  people  or  freight 
from  one  mode  to  another.  Since  the 
expectations  and  measurements  of 
traiisportation  quality  of  service  vary 
between  communities  and  industries, 
performance  measures  shall  be 
established  cooperatively  at  the  State 
and  local  levels  with  private  sector 
coordination,  as  appropriate. 

(c)  Data  collection  and  system 
monitoring.  The  IMS  shall  include  a 
continuing  data  collection  and  system 
monitoring  program  that  is  coordinated 
with  data  collection  and  system 
monitoring  programs  for  the  congestion 
management,  public  transportation 
management,  and  traffic  monitoring 
systems.  It  shall  include  a  base  year 
inventory  consisting  of  physical  and 
operational  characteristics  of  intermodal 
facilities  and  systems,  and  surveys  of 
the  operational  and  physical 
characteristics  of  intermodal  facilities 
and  systems  based  on  performance 
measures  established  by  State  and  local 
transportation  agencies.  Operational 
characteristics  may  include  time,  cost, 
capacity,  and  usage.  This  information 
should  be  obtained,  to  the  extent 
possible,  from  the  ongoing  metropolitan 
and  statewide  planning  processes. 


States  shall  coordinate  their  data 
collection  programs  with  programs  of 
the  U.S.  DOT. 

(d)  System  and  facility  efficiency 
evaluation.  Data  collection  and  system 
monitoring  shall  be  used  by  the  States 
and  local  agencies  to  evaluate  the 
performance  of  intermodal  facilities  and 
systems  to  determine  the  efficiency  of 
the  movement  of  people  and  goods. 

(e)  Strategy  ana  action  identification 
and  evaluation.  Statewide  and  local 
strategies  and  actions  that  improve  the 
intermodal  efficiency  for  the  movement 
of  people  and  goods  shall  be  developed 
and  evaluated.  Methods  for  increasing 
productivity  and  the  use  of  advanced 
technologies  (such  as,  high  speed  rail) 
and  innovative  marketing  techniques 
(such  as,  just-in-time  delivery)  shall  be 
evaluated  where  appropriate.  The 
evaluation  program  shall  determine 
what  project  or  combination  of  projects 
and  actions  would  most  effectively 
improve  the  intermodal  productivity  of 
transportation  systems,  in  terms  of  the 
established  performance  measures,  for 
both  the  short  and  long  term. 

§  500.709    IMS  compliance  schedule. 

(a)  By  October  1, 1994.  the  State  shall 
develop  a  work  plan  that  identifies 
major  activities  and  responsibilities  and 
includes  a  schedule  that  demonstrates 
full  operation  and  use  of  the  IMS  by 
October  1, 1996.  Intermodal  facilities 
shall  be  inventoried  and  data  collection 
activities  shall  be  initiated. 

(b)  By  October  1, 1995,  performance 
measures  and  standards  shall  be 
established,  system  design  shall  be 
completed  or  underway  in  accordance 
with  the  State's  work  plan,  and  full- 
scale  data  collection  shall  be  underway. 

(c)  By  October  1, 1996,  the  IMS  shall 
be  fully  operational  and  shall  provide 
projects  and  programs  for  consideration 
in  developing  metropolitan  and 
statewide  transportation  plans  and 
improvement  programs. 

Subpart  H— Traffic  Monitoring  System 
for  Highways 

§500.801    Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  requirements  for  development, 
establishment,  implementation,  and 
continued  operation  of  a  traffic 
monitoring  system  for  highways  (TMS/ 
H)  in  each  State  in  accordance  with  the 
provisions  of  23  U.S.C.  303  and  subpart 
A  of  this  part.  Requirements  for  traffic 
monitoring  for  non-highway  public 
transportation  facilities  and  equipment 
is  included  in  subpart  F  of  this  part. 

§500.S03    TMS/H  definitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
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and  §  500.103  are  applicable  to  this 
subpart.  As  used  in  this  part: 

Highway  traffic  data  means  data  used 
to  develop  estimates  of  the  amount  of 
person  or  vehicular  travel,  vehicle  usage 
or  vehicle  characteristics  associated 
with  a  system  of  highways  or  with  a 
particular  location  on  a  highway.  These 
types  of  data  support  the  estimation  of 
the  number  of  vehicles  traversing  a 
section  of  highway  or  system  of 
highways  during  a  prescribed  time 
period  (traffic  volume),  the  portion  of 
such  vehicles  that  may  be  of  a  particular 
type  (vehicle  classification),  the  weights 
of  such  vehicles  including  the  weight  of 
each  axle  and  associated  distances 
!>etween  axles  on  a  vehicle  (vehicle 
weight),  Oi  ;he  average  number  of 
, arsons  being  transported  in  a  vehicle 
i  .ehicle  occupancy). 

Traffic  monitoring  system  for 
^  igbways  means  a  systematic  process 
♦or  the  collection,  analysis,  summary, 
and  retention  of  hi^way  related  person 
and  vehicular  tragic  data,  including 
public  transportation  on  public 
highways  and  streets. 

§  500.805    TMS/H  general  requirements. 

(a)  Each  State  shall  develop,  establish, 
and  implement,  on  a  continuing  basis, 

a  TMS/H  to  be  used  by  Federal 
departments  and  agencies.  States,  local 
governments,  other  public  agencies,  or 
private  agencies  when: 

(1)  The  data  are  supplied  to  the  U.S. 
Department  of  Transportation  (U.S. 

DOT); 

(2)  The  data  are  used  in  support  of  the 
management  systems  required  under  23 
U.S.C.  303; 

(3)  The  data  are  used  in  support  of 
studies  or  systems  which  are  the 
responsibility  of  the  U.S.  DOT; 

(4)  The  collection  of  the  data  is 
supported  by  the  use  of  Federal  funds 
provided  from  programs  of  the  U.S. 
DOT; 

(5)  The  data  are  used  in  the 
apportionment  or  allocation  of  Federal 
funds; 

(6)  The  data  are  used  in  the  design  or 
construction  of  a  Federal-aid  project;  or 

(7)  The  data  are  required  as  part  of  a 
federally  mandated  program. 

(b)  The  TMS/H  should  be  based  on 
the  concepts  described  in  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
"AASHTO  Guidelines  for  Traffic  Data 
Programs" '  and  the  FHWA  "Traffic 


Monitoring  Guide,"  2  and  shall  be 
consistent  with  the  HPMS  Field 
Manual.' 

(c)  The  TMS/H  shall  cover  all  public 
roads  except  those  functionally 
classified  as  local  or  rural  minor 
collector  or  those  that  are  federally 
owned.  Coverage  of  federally  owned 
public  roads  shall  be  determined 
cooperatively  by  the  State,  the  FHWA, 
and  the  agencies  that  ovm  the  roads. 

(d)  The  State's  TMS/H  shall  apply  to 
the  activities  of  local  governments  and 
other  public  or  private  non-State 
government  entities  collecting  data 
within  the  State  if  the  collected  data  are 
to  be  used  for  any  of  the  purposes 
enumerated  in  §5G0.805(a)  of  this 
subpart. 

(e)  Procedures  other  than  those 
referenced  in  this  subpart  may  be  used 
if  the  alternative  procedures  are 
documented  by  the  State  to  furnish  the 
precision  levels  as  defined  for  the 
various  purposes  enumerated  in 

§  500.805(a)  of  this  subpart  and  are 
foimd  acceptable  by  the  FHWA. 

(f)  Nothing  in  this  subpart  shall 
prohibit  the  collection  of  additional 
traffic  data  if  such  data  are  needed  in 
the  administration  or  management  of  a 
highway  activity  or  are  needed  in  the 
design  of  a  highway  project 

§500J07    TMSM  components. 

(a)  General.  Each  State's  TMS/H. 
including  those  using  alternative 
procedures,  shall  affirmatively  address 
the  components  in  paragraphs  (b) 
through  (h)  of  this  section. 

(b)  Precision  of  reported  data.  Traffic 
data  supplied  for  the  purposes 
identified  in  §  500.805(a)  of  this  subpart 
shall  be  to  the  statistical  precision 
applicable  at  the  time  of  the  data's 
collection  as  specified  by  the  data  users 
at  various  levels  of  government.  A 
State's  TMS/H  shall  meet  the  statistical 
precisions  established  by  FHWA  for  the 
HPMS. 

(c)  Continuous  counter  operations. 
Within  each  State,  there  shall  be 
sufficient  continuous  counters  of  traffic 
volumes,  vehicle  classification,  and 
vehicle  weight  to  provide  estimates  of 
changes  in  highway  travel  patterns  and 
to  provide  for  the  development  of  day- 
of-week.  seasonal,  axle  correction, 
growth  factors  or  other  comparable 
factors  approved  by  the  FHWA  that 


» AASHTO  CaJdeliae*  for  Tmffk  Data  Pngnmt, 
1992.  ISBN  1-560S1-054-4.  can  be  purchaaad  bom 
the  American  AMociation  of  State  Highway  and 
Transportation  OfDcials.  444  N.  Capitol  Strael.  NW.. 
suite  22S.  Wa&hington,  DC  20001.  Available  for 
inspection  as  prescribed  in  49  CFR  part  7,  appendix 
D. 


2  Traffic  Monitorii^g  Guide.  DOT/FHWA, 
publication  No.  FHWA-PU92-017.  October  1992. 
Available  for  Inspection  and  copying aa  prescribed 
in  49  CFR  part  7,  appendix  D. 

>  Highway  Performance  Monitcmrtg  System 
(HPMS)  Field  S4anual  for  the  Continuing  Analytical 
and  Statistical  Data  Bate.  DOT/FHWA.  August  30, 
1993  (FHWA  Order  MS600.1B).  Available  for 
inspection  and  copying  as  prescribed  in  49  CFR 
part  7,  appendix  D. 


support  the  development  of  traffic 
estimates  to  meet  the  statistical 
precision  requirements  of  the  data  uses 
identified  in  §  500.805(a)  of  this  subpart. 
As  appropriate,  sufficient  continuous 
counts  of  vehicle  classification  and 
vehicle  weight  should  be  available  to 
address  traffic  data  program  needs. 

(d)  Short  term  traffic  monitoring.  (1) 
Count  data  for  traffic  volimties  collected 
in  the  field  shall  be  adjusted  to  reflect 
annual  average  conditions.  The 
estimation  of  annual  average  daily 
traffic  will  be  through  the  appropriate 
application  of  only  the  following: 
Seasonal  factors,  day-of-week  factors 
and  when  necessary,  axle  correction  and 
growth  factors  or  other  comparable 
factors  approved  by  the  FHWA.  Count 
data  that  have  not  been  adjusted  to 
represent  annual  average  conditions 
will  be  noted  as  being  unadjusted  when 
they  are  reported.  The  duration  and 
fi^quency  of  such  monitoring  shall 
comply  to  the  data  needs  identified  in 
§  500.805(a)  of  this  subpart. 

(2)  Vehicle  classification  activities  on 
the  National  Highway  System  (NHS), 
shall  be  sufficient  to  assure  that,  on  a 
cycle  of  no  greater  than  three  years, 
every  major  system  segment  (defined  as 
between  interchanges  or  intersections  of 
principal  arterials  of  the  NHS  with  other 
principal  arterials  of  the  NHS)  will  be 
monitored  to  provide  information  on  the 
numbers  of  single-trailer  combinatioa 
trucks,  multiple-trailer  combination 
trucks,  two-axle  four-tire  vehicles,  buses 
and  the  total  number  of  vehicles 
operating  on  an  average  day.  If  it  is 
determined  that  two  or  more  continuous 
major  system  segments  have  both 
similar  traffic  volumes  and  distributions 
of  the  vehicle  types  identified  above,  a 
single  monitoring  session  will  be 
sufficient  to  monitor  these  segments. 
Until  the  NHS  is  approved  by  the 
Congress,  these  procedures  shall  apply 
to  the  principal  arterial  system  in  each 
State. 

(e)  Vehicle  occupancy  monitoring.  As 
deemed  appropriate  to  support  the  data 
uses  identified  in  §  500.805(a)  of  this 
subpart,  data  will  be  collected  on  the 
average  number  of  persons  per 
automobile,  light  two-axle  truck,  and 
bus.  The  duration,  geographic  extent 
and  level  of  detail  shall  be  consistent 
with  the  intended  use  of  the  data,  as 
cooperatively  agreed  to  by  the 
organizations  that  will  use  and  the 
organizations  that  will  collect  the  data. 
Such  vehicle  occupancy  data  shall  be 
reviewed  at  a  minimum  of  every  three 
years  and  updated  as  necessary. 
Acceptable  data  collection  methods 
include  roadside  monitoring,  traveler 
surveys,  the  use  of  administrative 
records,  such  as,  accident  reports. 
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reports  developed  in  support  of  public 
transportation  programs  or  any  other 
method  mutually  acceptable  to  the 
responsible  organizations  and  the 
FHWA. 

(f)  Field  operations.  (1)  Each  State's 
TMS/H  shall  include  the  testing  of 
equipment  used  in  the  collection  of 
highway  traffic  data.  This  testing  shall 
be  based  on  documented  procedures 
developed  by  the  State.  This 
documentation  will  describe  the  test 
procedure  as  well  as  the  frequency  of 
testing.  Standards  of  the  American 
Society  for  Testing  and  Materials  or 
guidance  from  the  AASHTO  may  be 
used.  Only  equipment  passing  the  test 
procedures  will  be  used  for  the 
collection  of  data  for  the  purposes 
identified  in  §  500.805(a)  of  this  subpart. 

(2)  Documentation  of  field  operations 
shall  include  the  number  of  counts,  the 
period  of  monitoring,  the  cycle  of 
monitoring,  and  the  spatial  and 
temporal  distribution  of  count  sites. 
Copies  of  the  State's  documentation 
shall  be  provided  to  the  FHWA  when  it 
is  initially  developed  and  after  each 
revision. 

(g)  Source  data  retention.  For 
estimates  of  traffic  or  travel,  the  value  or 
values  collected  during  a  monitoring 
session,  as  well  as  information  on  the 
date(s)  and  hour(s)  of  monitoring,  will 
remain  available  until  the  traffic  or 
travel  estimates  based  on  the  count 
session  are  updated.  Data  shall  be 
available  in  formats  that  conform  to 
those  in  the  version  of  the  TMG  current 
at  the  time  of  data  collection  or  as  then 
amended  by  the  FHWA. 

(h)  Office  factoring  procedures.  (1) 
Factors  to  adjust  data  from  short  term 


monitoring  sessions  to  estimates  of 
average  daily  conditions  shall  be  used  to 
adjust  for  month,  day  of  week,  axle 
correction,  and  growth  or  other 
comparable  factors  approved  by  the 
FHWA.  These  factors  will  be  reviewed 
annually  and  updated  at  least  every 
three  years. 

(2)  The  procedures  used  by  a  State  to 
edit  and  adjust  highway  traffic  data 
collected  from  short  term  counts  at  field 
locations  to  estimates  of  average  traffic 
volume  shall  be  documented.  The 
documentation  shall  include  the  factors 
discussed  in  paragraph  (h)(1)  of  this 
section.  The  documentation  shall 
remain  available  for  the  same  duration 
as  the  traffic  or  travel  estimates 
discussed  in  paragraph  (g)  of  this 
section  remain  current.  Copies  of  the 
State's  documentation  shall  be  provided 
to  the  FHWA  when  it  is  initially 
developed  and  after  each  revision. 

§  500.809    TMS/H  compliance  schedule. 

(a)  By  October  1.  1994.  the  State  shall 
develop  a  work  plan  that  identifies 
major  activities  and  responsibilities  and 
includes  a  schedule  that  demonstrates 
full  operation  and  use  of  the  TMS/H  for 
the  NHS  (or  the  principal  arterial  system 
until  the  NHS  is  approved  by  the 
Congress)  by  October  1.  1995,  and  on  all 
other  public  highways,  other  than  those 
functionally  classified  as  local  or  rural 
minor  collector,  by  October  1,  1996. 

(b)  By  October  1,  1995,  the  TMS/H  for 
the  NHS  shall  be  fully  operational  and 
in  use  (or  the  principal  arterial  system 
until  the  NHS  is  approved  by  the 
Congress)  and  the  "TMS/H  for  all  other 
public  highways,  other  than  those 
functionally  classified  as  local  or  rural 


minor  collector,  shall  be  in  operation  or 
under  development  in  accordance  with 
the  State's  work  plan. 

(c)  By  October  1,  1996,  the  TMS/H 
shall  be  fully  operational  and  in  use  for 
all  public  highways,  other  than  those 
functionally  classified  as  local  or  rural 
minor  collector. 

PART  62&— [REMOVED] 

2.  Part  626  is  removed. 
49  CFR  CHAPTER  VI 

3.  Part  614  is  added  to  49  CFR 
Chapter  VI  to  read  as  follows: 

PART  614— TRANSPORTATION 
INFRASTRUCTURE  MANAGEMENT 

Sec. 

614.101     Cross-reference  to  management 
systems. 

Authority:  23  U.S  C.  303:  49  US  C.  app. 
1607;  and  49  CFR  1.48  and  1.51. 

§  614.101    Cross-reference  to  management 
systems. 

The  regulations  in  23  CFR  part  500. 
subparts  A.  E.  F.  and  G.  shall  be 
followed  in  complying  with  the 
requirements  of  this  part.  23  CFR  part 
500.  subparts  A.  E.  F,  and  G.  implement 
23  U.S.C.  303  for  State  development, 
establishment,  and  implementation  of 
systems  for  managing  traffic  congestion 
(CMS),  public  transportation  facilities 
and  equipment  (PTMS),  and  intermodal 
transportation  facilities  and  systems 
(IMS). 

|FR  Doc.  93-29096  Filed  11-30-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Parts  20  and  21 

Migratory  Bird  Hunting  and  Migratory 
Bird  Permits;  Supplemental  Notice  of 
Review 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  review;  supplemental. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposed  in  an  earlier  notice  of  intent, 
to  review  the  regulations  on  migratory 
bird  hunting  and  migratory  bird 
permits.  The  Service  has  begun  to 
review  these  regulations  and  has 
identified  issues,  needed  changes,  and 
possible  alternatives.  This 
supplementary  document  describes  the 
issues  and  provides  additional 
information  that  will  facilitate  public 
comment  on  these  regulations. 
DATES:  Comments  should  be  received  by 
January  31, 1994. 
ADDRESSES:  Written  comments  by 
interested  parties  concerning  this 
review  should  be  sent  to  the  Director, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
3247,  Arlington  Virginia  22203-3247. 
Comments  and  materials  may  be  hand- 
delivered  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Law  Enforcement, 
4401  N.  Fairfax  Drive,  room  500, 
Arlington,  Virginia,  between  the  hours 
of  8  a.m.  and  4  p.m.,  Monday  through 
Friday.  Comments  received  will  be 
available  for  public  inspection  during 
the  hours  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Shoemaker,  Jr..  Special  Agent 
in  Charge,  Investigations,  Division  of 
Law  Enforcement,  at  the  address  given 
above;  Telephone  Number  (703)  358- 
1949. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Thursday,  November  14, 1991,  the 
Service  published,  in  Volume  56,  No. 
220  of  the  Federal  Register,  a  notice  of 
intent  to  review  50  CFR  parts  12, 13, 14, 
20,  21,  and  22.  The  Service,  in  this 
notice  requested  that  all  interested 
parties  submit  written  comments.  In 
response  to  this  request  the  Service 
received  comments  from  a  total  of  67 
individuals  and  organizations. 
Specifically,  written  comments  were 
received  in  response  to  the  Service's 
request  from  36  individuals,  11 
goverimient  agencies,  8  sportsman 
associations,  1  American  Indian  Tribe,  3 
scientific  associations  and  7  wildlife 


management  and  conservation 
associations. 

This  supplemental  notice  deals 
specifically  with  those  regulations 
found  in  part  20  (exclusive  of  subpart  K) 
and  part  21  (subpart  D  only),  and 
supplies  information  which  will  assist 
the  States  and  the  public  to  focus  their 
comments  and  suggestions.  These 
regulations  are  perceived  by  many 
individuals  as  being  unclear.  The 
Service,  therefore,  would  like  to  clarify 
those  areas  of  50  CFR  which  have 
traditionally  caused  concern.  The 
Service  will  publish  summaries  of 
written  comments  received  in  response 
to  these  notices  at  the  time  proposals  are 
developed  and  published. 

Issues 

Issues  related  to  this  review  are 
documented  below  in  the  same  order 
the  appropriate  regulations  are  currently 
found  in  50  CFR  parts  20  and  21.  Only 
those  issues  or  alternatives  that  would 
significantly  change  the  meaning  or 
applicability  of  current  regulations  are 
discussed  below.  Those  changes  which 
merely  update  outdated  information  or 
fix  tedinical  errors  are  not  included 
below. 

Part  20  Migratory  Bird  Hunting 

Subpart  A  -  Introduction 

Only  minor  editorial  suggestions 
which  would  result  in  no  substantive 
change  have  been  received. 

Subpart  B  -  Definitions 

Section  20.11  Meaning  of  Terms.  The 
Service  is  considering  simplifying  this 
section  through  reorganization  and 
rewriting  of  definitions,  as  well  as 
adding  several  definitions. 

The  definitions  of  daily  bag  and 
possession  limits  could  be  simplified 
and  could  include  limits  for  individual 
species  or  combination  of  species.  One 
suggestion  is  to  remove  the  language 
explaining  which  limit  applies  when  a 
hunter  harvests  game  in  more  than  one 
geographical  area  from  this  definition 
section.  Instead,  this  could  be  better 
addressed  in  §20.24  Daily  Bag  Limit  and 
§20.33  Possession  Limit. 

The  definitions  of  Baiting  and  Baited 
Area  could  be  added  to  this  definition 
section  for  clarity  and  consistency.  It 
has  been  suggested  that  the  language 
related  to  "shelled,  shucked,  or 
unshucked  com  wheat,  or  other  grain, 
salt,  or  other  feed"  could  be  simplified. 
An  alternative  that  could  be  considered 
is  "any  grain,  salt  or  other  feed". 

The  definition  of  Nontoxic  Shot  could 
be  added  to  this  definition  section  and 
a  list  of  approved  shot  and  coatings 
would  then  be  readily  accessible. 


The  definition  of  Take,  as  currently 
found  in  §10.12  Defmitions,  could  be 
added  to  this  definition  section.  The 
word  "take"  is  used  frequently  in  this 
part  and  the  definition  located  in  close 
proximity  might  facilitate  a  better 
understanding  of  the  regulations. 

It  was  also  suggested  that  the 
definition  of  Waterfowl  could  be  added 
to  this  definition  section. 

Subpart  C  -  Taking 

The  Service  is  considering  adding  a 
section  to  this  subpart  which  would 
require  hunters  to  present  their  game, 
equipment,  and  documents  to  law 
enforcement  personnel  upon  request. 

The  Service  is  considering  creating  a 
new  section  which  can  be  used  to 
incorporate  the  provision,  currently 
located  in  the  annual  regulations,  which 
addresses  quota-zone  closures.  This 
section  would  delineate  responsibilities 
for  closing  the  season  in  quota  zones 
once  the  quota  has  been  achieved. 

Section  20.20  Migratory  Bird  Har\'est 
Information  Program.  This  section 
which  implements  the  program  has 
been  added  to  this  subpart  during  the 
last  year.  Additional  changes,  including 
additions  of  States,  will  occur  during 
the  next  few  years  as  the  program  is 
phased  in  and  modified.  Such 
adjustments  will  continue  to  be  handled 
as  a  separate  rulemaking  process  and 
comments  and  suggestions  will 
continue  to  be  welcomed  by  the  Office 
of  Migratory  Bird  Management 
throughout  the  rulemaking  p)eriod. 
Section  20.21  Hunting  Methods. 
Several  modifications,  including 
deletions,  additions,  and  reorganization, 
are  being  considered  in  order  to  clarify 
these  regulations.  In  addition,  several 
substantive  changes  have  been 
suggested: 

Tne  Service  has  published  a  notice  of 
intent  to  limit  the  size  of  shot,  length  of 
shells,  and  to  develop  a  coatings 
approval  process.  These  issues  will  be 
handled  in  a  separate  series  of  proposed 
and  final  rules.  Comments  and 
suggestions  on  these  changes  should  be 
forwarded  to  the  Office  of  Migratory 
Bird. Management. 

Paragraph  (c)  Concealment:  Recently, 
structures  which  are  attached  to  the 
bottom  of  the  ocean  and  afford  hunters 
concealment  below  the  surface  of  the 
water  have  proliferated.  The  Service  is 
concerned  about  the  use  of  these 
structures  in  off-shore  areas.  Therefore, 
we  are  considering  limiting  the  use  of 
these  structures  as  we  currently  do  for 
sinkboxes. 

Paragraph  (e)  Motor  and  sail  boats: 
The  Service  is  considering  limiting  the 
provision  that  allows  taking  of  crippled 
birds  by  boats  under  power  in  the 
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special  sea  duck  areas  to  exclude  all 
birds  other  than  scoters,  eiders,  and 
oldsquaw. 

Paragraph  (f)  Live  decoys:  It  has  been 
suggested  that  the  prohibition  against 
hunting  over  live  decoys  could  be 
expanded  to  cover  all  migratory  game 
birds. 

Paragraph  (g)  Calls:  The  Service  is 
considering  expanding  the  prohibition 
against  the  use  of  electronic  calls  to 
elirninate  the  possession  of  electronic 
calls  while  hunting  migratory  birds. 

Paragraph  (i)  Baiting:  Several  possible 
changes  have  been  discussed  relative  to 
the  current  regulations.  Each  of  these 
possible  changes  may  be  considered 
independently  or  in  combination  with 
other  possible  changes.  These 
possibilities  are  listed  below: 

(1)  Link  normal  agricultural 
operations  to  the  published  guidelines 
of  the  State  Agricultural  Extension 
Service. 

(2)  Eliminate  the  hunting  of  migratory 
birds  over  freshly  planted  fields. 

(3)  Standardize  language  for  all 
mibratory  birds,  yet  maintain  simplified 
language  that  would  allow  the  taking  of 
doves  over  areas  manipulated  for 
wildlife-management  purposes. 

(4)  Simplify  the  language  related  to 
"shelled,  shucked,  or  unshucked  com 
wheat,  or  other  grain,  salt,  or  other  feed" 
-  other  alternatives  may  be  considered, 
sufh  as  "any  grain,  salt  or  other  feed". 

Paragraph  (j)  Nontoxic  shot:  It  has 
been  suggested  that  the  list  of  species 
for  which  nontoxic  shot  is  required 
could  be  expanded  to  include  additional 
species,  such  as  all  of  the  family 
Rallidae,  or  even  other  wetland-related 
species. 

Section  20.24  Daily  limit.  The  Service 
is  considering  modifying  this  section  to 
emphasize  that  hunters  must  cease 
hunting  once  the  bag  limit  has  been 
achieved  and  to  clarify  which  bag  limit 
applies  when  a  hunter  harvests  game  in 
more  than  one  geographic  area. 

Because  some  confusion  exists  among 
the  public  about  birds  that  are  crippled 
but  not  retrieved,  there  is  a  need  to 
clarify  that  crippled  birds  do  count 
toward  the  daily  bag  limit.  One 
suggestion  was  to  remove  the  word 
"take"  and  substitute  more  specific 
language. 

Section  20.25  Wanton  waste  of 
migratory  game  birds.  The  Service  is 
considering  strengthening  this  section. 

Subpart  D  -  Possession 

Section  20.33  Possession  Limit.  The 
Service  is  considering  modifying  this 
section  to  clarify  which  possession  limit 
applies  when  a  hunter  harvests  game  in 
more  than  one  geographic  area. 


Section  20.36  Tagging  requirement. 
The  Service  is  considering  the  addition 
of  language  that  would  prohibit 
falsifying  tags.  The  tagging  requirement 
may  also  be  strengthened  by  prohibiting 
"co-mingling"  of  harvested  birds. 

Subpart  E  -  Transportation  Within  the 
United  States 

Section  20.43  Species  identification 
requirement.  It  has  been  suggested  that 
the  exception  to  this  requirement 
should  only  apply  to  mourning  doves 
and  not  to  all  doves  and  pigeons. 

Subpart  H  -  Federal,  State,  and  Foreign 
Law 

The  Service  is  considering  adding  a 
section  prohibiting  the  violation  of 
Indian  Tribal  law. 

Section  20.71  Violation  of  Federal 
law.  The  Service  is  considering 
expanding  this  section  to  apply  to 
imports,  and  to  clarify  that  it  includes 
crows. 

Section  20.72  Violation  of  State  law. 
The  Service  is  considering  expanding 
this  section  to  apply  to  imports,  and  to 
clarify  that  it  includes  crows. 

Section  20.73  Violation  of  foreign  law. 
The  Service  is  considering  expanding 
this  section  to  apply  to  imports  and 
exports,  and  to  clarify  that  it  includes 
crows. 

Subpart  J  -  Feathers  or  Skins 

Section  20.91  Commercial  use  of 
feathers.  The  Service  is  considering 
eliminating  the  provision  for  sale  of 
seized  and  condemned  feathers  and  the 
provision  for  sale  of  feathers  for  "similar 
commercial  uses". 

Section  20.92  Personal  use  of  feathers 
or  skins.  The  Service  plans  to  reiterate 
that  fresh  or  frozen  skins  of  migratory 
game  birds  count  as  part  of  the 
possession  limit. 

Subpart  K  -  Annual  Seasons,  Limits,  and 
Shooting  Hours  Schedules 

The  Service  is  considering  combining 
the  various  sections  (§§20.101-107)  that 
contain  annual  regulations  into  one 
section  to  facilitate  State  selection  and 
publication  of  seasons. 

Section  20.108  Nontoxic  shot  zones. 
The  Service  will  delete  this  section 
because  the  nationwide  phase-in  of  the 
nontoxic  shot  requirement  for  hunting 
waterfowl  has  been  completed. 

Subpart  L  -  Administrative  and 
Miscellaneous  Provisions 

Section  20.131  Extension  of  Seasons. 
The  Service  is  considering  deleting  this 
section  because  it  has  seldom  been  used 
and  may  not  be  warranted. 

Section  20.133  Hunting  regulations 
for  crows.  The  Service  plans  to  clarify 


that,  in  Part  20  Migratory  Bird  Hunting, 
only  the  provisions  of  this  section  and 
Subpart  H  -  Federal.  State,  and  Foreign 
Law  apply  to  crows.  For  instance,  the 
limitations  to  taking  contained  in  §20.21 
Hunting  Methods  do  not  apply  to  crows. 

The, Service  is  considering  the 
addition  of  a  limitation  which  would 
close  the  sport  hunting  season  for  crows 
in  States  where  the  seasons  do  not 
conform  with  the  limitations  of  this 
section. 

Subpart  M  -  Criteria  and  Schedule  for 
Implementing  Nontoxic  Shot  Zones  for 
the  1987-1988  and  Subsequent 
Waterfowl  Hunting  Seasons 

The  contents  of  Subpart  M  will  be 
deleted  and  that  subpart  reserved  for 
future  use  because  the  requirement  for 
use  of  nontoxic  shot  has  been 
implemented  nationwide  and  this 
subpart  is  no  longer  needed. 

Subpart  N  -  Special  Procedures  for 
Issuance  of  Annual  Hunting  Regulations 

Section  20.153  Regulations 
Committee.  The  Service  is  planning  to 
revise  this  section  to  reflect  the  addition 
of  Flyway  Coimcil  Consultants  to  the 
early-season  regulations  process. 

Parf  21  Migratory  Bird  Permits 

Subpart  D  -  Control  of  Depredating 
Birds 

Section  21.41  Depredation  permits.  It 
has  been  suggested  that  the  Service 
consider  adding  additional  flexibility  to 
the  issuance  of  permits  to  allow 
exceptions  to  the  conditions  listed  in 
paragraph  (c).  For  instance,  it  may  be 
possible  to  allow  the  use  of  concealment 
or  device  to  attract  birds  within  gun 
range,  provided  that  it  is  specifically 
authorized  on  the  permit. 

Section  21.42  Authority  to  issue 
depredating  orders  to  permit  the  killing 
of  migratory  game  birds.  It  has  been 
suggested  that  the  Service  could 
broaden  this  provision  to  include  the 
issuance  of  depredation  orders  for 
nongame  birds.  Accordingly,  the 
provision  for  disposal  would  then  be 
modified  to  reflect  the  addition  of 
nongame  birds  to  this  section.  It  also  has 
been  suggested  that  the  Service  clarify 
that  this  section  can  be  implemented 
with  publication  of  a  notice  in  the 
Federal  Register. 

The  Ser\'ice  believes  that  certain 
organizational  changes  may  aid  the 
users  of  these  regulations.  The 
provisions  of  this  section  could  be 
distinguished  by  the  use  of  subtitles. 
The  paragraph  regarding  State  law  could 
be  expanded  and  paragraphs  regarding 
insp)ection  and  reporting  could  be  added 
for  consistency  with  other  sections  in 
this  subpart. 
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Section  21.43  Depredation  order  for 
blackbirds,  cowbirds,  grackles,  crows, 
and  magpies.  It  has  been  suggested  that 
the  Service  add  a  paragraph  regarding 
methods  of  take  to  clarify  which 
methods  are  allowed.  The  Service  is 
considering  nwthods  of  take  which 
would  limit  taking  to  the  use  of 
shotguns  no  larger  than  10  gauge,  only 
on  or  over  threatened  area,  but  would 
allow  blinds  and  means  of  concealment, 
decoys,  calls  or  other  devices  to  attract 
birds  within  gun  range.  However,  the 
Service  is  still  considering  excluding 
electronic  calls. 

Again,  the  provisions  of  this  section 
could  be  distinguished  by  the  use  of 
subtitles.  A  paragraph  regarding 
reporting  could  be  added  for 
consistency  with  other  setiions  in  this 
subpart. 

Section  21.44  Depredation  order  for 
designated  species  of  depredating  birds 
in  California.  It  has  been  suggested  that 
the  Service  add  a  paragraph  regarding 
methods  of  take  to  clarify  which 
methods  are  allowed.  The  Service  is 
considering  methods  of  take  which 
would  limit  taking  to  the  use  of 
shotguns  no  larger  than  10  gauge,  only 
on  or  over  threatened  area,  but  would 
allow  blinds  and  means  of  concealment, 
decoys,  calls  or  other  devi<:es  to  attract 
birds  within  gun  range.  However,  the 
Service  is  still  considering  excluding 
electronic  calls.  It  was  further  suggested 
for  this  section  that  the  use  of  traps  be 
allowed  providing  that  such  traps  are 
checked  often  for  nontarget  species  and 
that  other  guidelines  regarding  the  use 
of  traps  be  developed. 

Again,  the  provisions  of  this  section 
could  be  distinguished  by  the  use  of 
subtitles.  Paragraphs  regarding 
inspection  and  State  law  could  be  added 
for  consistency  with  other  sections  in 
this  subpart. 


Section  21.45  Depredation  order  for 
depredating  purple  gallinules  in 
Louisiana.  It  has  been  suggested  that  the 
Service  consider  deleting  this  section 
because  it  is  apparently  not  needed. 

In  the  event  this  section  is  not 
deleted,  it  was  suggested  that  the 
Service  add  a  paragraph  regarding 
methods  of  take  to  clarify  which 
methods  are  allowed.  The  Service 
would  consider  methods  of  lake  which 
would  limit  taking  to  the  use  of 
shotguns  no  larger  than  10  gauge,  only 
on  or  over  threatened  area,  but  would 
allow  blinds  and  means  of  concealment, 
decoys,  calls  or  other  devices  to  attract 
birds  within  gun  range.  However,  the 
Service  would  still  con.sider  excluding 
electronic  calls. 

Again,  the  provisions  of  this  section 
could  be  distinguished  by  the  use  of 
subtitles. 

Section  21.46  Depredation  order  for 
depredating  scrub  jays  and  Steller's  jays 
in  Washington  and  Oregon.  It  has  been 
suggested  that  the  Service  consider 
deleting  this  section  because  it  is 
apparently  not  needed  as  reflected  in 
the  lack  of  reporting  which  has  occurred 
in  recent  years. 

In  the  event  this  section  is  not 
deleted,  it  was  suggested  that  the 
Service  remove  the  provision  which 
allows  trapping.  If  the  provision  for 
trapping  is  maintained,  it  was  suggested 
that  such  traps  be  checked  often  for 
nontarget  species  and  that  other 
guidelines  regarding  the  use  of  traps  be 
developed.  In  addition,  it  was  suggested 
that  other  provisions  governing  methods 
of  take  be  consi.stent  with  other  sections 
of  this  subpart. 

Again,  the  provisions  of  this  section 
could  be  distinguished  by  the  use  of 
subtitles. 

The  Service  is  considering  combining 
§§21.43-21.46  into  a  single  depredation 
order  that  would  combine  redundant 


language,  but  would  also  identify  where 
different  provisions  apply. 

Public  Comment  Invited 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
desires  to  obtain  for  consideration  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals. 

Authorship 

The  primary  authors  of  this  proposed 
rule  are  Frank  Shoemaker,  Jr.,  Division 
of  Law  Enforcement,  and  William  O. 
Vogel,  Office  of  Migratory  Bird 
Management. 

List  of  Subjects  in  50  CFR  Parts  20  and 
21 

Exports.  Hunting.  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

/\uf/;orify.The  authority  citation  for  50 
CFR  part  20  is  the  Migratory  Bird  Treaty 
Act  (July  3. 1918),  as  amended,  (16 
use.  703-711);  the  Fish  and  Wildlife 
Improvement  Act  of  1978  (November  8, 
1978).  as  amended,  (16  U.S.C.  712);  and 
the  Fish  and  Wildlife  Act  of  1956 
(August  8, 1956).  as  amended.  (16 
U.SC  742  a-d  and  e-j). 

The  authority  citation  for  50  CFR  part 
21  is  the  Fish  and  Wildlife  Improvement 
Act  of  1978  (November  8,  1978),  as 
amended.  (16  U.S.C.  712). 

Dated:  November  18, 1993. 
Bruce  Blanchard, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 
|FR  Doc  93-29212  Filed  11-30-93;  8:4Sam| 

BILLING  COM  4310-e5-F 


M               a  IB 

a^     5  ^ 

iB  — —  « 

«■                  «  SB 


Wednesday 
December  1,  1993 


^ 


Part  IV 


a  ^^^^^^^^^^« 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  52 

Federal  Acquisition  Reguiation; 

Ouaiification  Requirements;  Proposed 

Ruie 


63492         Federal  Register  /  Vol.  58.  No.  229  /  Wednesday.  December  1,  1993  /  Proposed  Rules 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 
[FAR  C3S«  92-612] 

Federal  Acquisition  Regulation; 
Qualification  Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Council  (DARC)  are  proposing  a  change 
to  the  clause  at  Federal  Acquisition 
Regulation  (FAR).  QuaUfication 
Requirements,  to  preclude  rejection  of  a 
sealed  bid  solely  because  the  bidder  has 
not  submitted  evidence  of  qualification 
at  the  time  of  bid  opening. 
DATES:  Comments  should  be  submitted 
on  or  before  January  31, 1994,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4035,  Attn:  Ms.  Beverly  Fayson, 
Washington,  DC  20405.  Please  cite  FAR 
case  92-612  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 


information,  contact  the  FAR 
Secretariat,  room  4035,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  92-612. 

SUPPt-EMENTARY  INFORMATION: 

A.  Background 

Paragraph  (e)  of  the  current  clause  at 
52.209-1  may  be  inconsistent  with  the 
ruling  of  the  General  Accounting  OfTice 
(GAO)  in  Gardner  Zemke  Company,  B- 
238334,  April  5, 1990.  In  order  to 
remove  the  inconsistencies  between 
paragraphs  (b)  and  (e)  of  the  clause  in 
light  of  the  GAO  decision,  the  CAAC 
and  DARC  are  proposing  to  rewrite 
paragraph  (e)  to  make  it  clear  that  a 
contracting  officer  may  not  reject  a  bid 
solely  Tor  the  reason  that  the  bidder  has 
not  provided  evidence  of  qualification 
at  the  time  of  bid  opening. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  eliminates 
inconsistencies  in  the  clause  and  will 
avoid  improper  rejection  of  bids.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  92-612), 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
er  information  collection  requirements. 


or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 
Dated:  November  22, 1993. 
Harry  S.  Rosinski, 

Acting  Director.  Office  of  Federal  Acquisition 
Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  52  be  amended  as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CJR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  52.209-1  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (e)  to  read  as  follows: 

52.209-1    Qualification  requirements. 


QUAUFICATION  REQUIREMENTS 
(DATE) 

•        •        •        •        • 

(e)  If  an  offeror,  manufacturer,  source, 
product  or  service  has  met  the  qualification 
requirement  but  is  not  yet  on  a  qualified 
products  list,  qualified  manufacturers  list,  or 
qualified  bidders  list,  the  offeror  must  submit 
evidence  of  qualification  prior  to  award  of 
this  contract.  Unless  determined  to  be  in  the 
Government's  interest,  award  of  this  contract 
shall  not  be  delayed  to  permit  an  offeror  to 
submit  evidence  of  qualification. 

IFR  Doc.  93-29348  Filed  11-30-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION. 

48  CFR  Parts  9  and  52 
[FAR  Cas*  92-615] 

Federal  Acquisition  Regulation; 
Det>arm«nt  and  Suspension  Certificate 

AOENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  a  revision  to  the  FAR 
provision  dealing  with  debarment  and 
suspension  by  adding  "tax  evasion"  to 
the  list  of  currently  enumerated  offenses 
for  which  the  offeror  must  certify. 
Conforming  changes  are  being  made  to 
specifically  add  "tax  evasion"  as  a 
debarment  or  suspension  cause. 
DATES:  Comments  should  be  submitted 
on  or  before  January  31,  1994,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  NW, 
room  4035,  Attn:  Ms.  Beverly  Fayson. 
Washington.  DC  20405. 

Please  cite  FAR  case  92-615  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  DeStefano  at  (202)  501-1758 
in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building. 
Washiflgton.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-615. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Twentieth  Report  by  the 
Committee  on  Government  Operations 
entitled  "Coins,  Contracting,  and 
Chicanery:  Treasury  and  Justice 


Departments  Fail  to  Coordinate"  dated 
May  27, 1992.  among  other  things, 
stated  that  there  is  a  very  real  possibility 
that  the  U.S.  Government  is  doing 
business  with  a  man  it  has  indicted  as 
being  one  of  the  biggest  tax  evaders  in 
history.  In  order  to  prevent  this  from 
happening  in  the  future,  a  revision  is 
being  proposed  to  address  tax  evasion. 
Presently,  the  offenses  that  trigger  the 
disclosure  requirement  under  the 
Certification  Regarding  Debarment, 
Suspension.  Proposed  Debarment,  and 
Other  Responsibility  Matters.  FAR 
52.209-5.  include  crimes  connected 
with  obtaining  and  performing  public 
contracts,  antitrust  violations  relating  to 
the  submission  of  offers,  and  other 
offenses  indicative  of  a  lack  of  business 
integrity  such  as  bribery,  embezzlement, 
theft,  making  false  statements  or 
receiving  stolen  property.  Tax  evasion  is 
not  presently  listed  as  an  offense 
requiring  disclosure  and  clearly 
involves  intentional  deception  of  the 
Federal  Government.  Therefore,  tax 
evasion  also  has  a  direct  bearing  on  an 
offeror's  record  of  integrity  and  business 
ethics,  and  accordingly  would  raise 
questions  regarding  the  propriety  of  an 
award  to  the  offeror. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
because  offerors  must  already  certify 
whether  they  have  been  convicted  of  or 
had  a  civil  judgment  rendered  against 
them  for  a  list  of  offenses.  This  rule  will 
add  "tax  evasion"  to  the  existing 
certification,  as  well  as  to  the  list  of 
offenses  for  which  contractors  may  be 
suspended  or  debarred  from  Federal 
contracts.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
ht)m  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  ef  seq. 
(FAR  case  92-615).  in  correspondence. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subiects  in  48  CFR  Parts  9  and 
52 

Government  procurement. 
Dated:  November  22, 1993. 
Harry  S.  Rosinski. 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  9  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  9  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  ^-CONTRACTOR 
QUALIFICATIONS 

9.406-2    [Amended] 

2.  Section  9.406-2  is  amended  in 
paragraph  (a)(3)  by  adding  "tax 
evasion."  after  "false  statements.". 

9.407-2    [Amended] 

3.  9.407-2  is  amended  in  paragraph 
(a)(3)  by  adding  "tax  evasion,"  after 
"false  statements,"  and  removing  "or" 
from  the  end  of  the  paragraph;  and  at 
the  end  of  paragraph  (a)(4)(iii)  removing 
the  period  and  inserting  ";  or"  in  its 
place. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.209-6    [Amended] 

4.  Section  52.209-5  is  amended  by 
revising  the  date  in  the  clause  heading 
to  read  "(DATE)",  and  at  paragraph 
(a)(l)(i)(B)  of  the  clause  by  adding  "tax 
evasion,"  after  "false  statements,". 

|FR  Doc.  93-29349  Filed  11-30-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
(OPPTS-400065A;  FRL-464S-6] 

Ozon«  Depleting  Chemicals;  Toxic 
Cttentical  Release  Reporting; 
Community  Right-to-Know;  Addition  of 
Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  December  3, 1991,  EPA 
received  a  f)etition  from  the  Natural 
Resources  Defense  Council,  Friends  of 
the  Earth,  and  the  Environmental 
Defense  Fund  to  add  the 
hydrochlorofluorocarbons  (HCFCs) 
listed  as  Class  II  ozone-depleting 
substances  in  section  602(b)  of  the  Clean 
Air  Act  (CAA)  to  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA)  section  313 
list.  In  response  to  that  petition,  EPA  is 
adding  11  HCFCs  to  the  list  of  toxic 
chemicals  subject  to  reporting  under 
section  313  of  EPCRA  and  section  6607 
of  the  Pollution  Prevention  Act  (PPA). 
These  chemicals  are  HCFC-22,  HCFC- 
123  (and  isomers),  HCFC-124  (and 
isomers),  HCFC-141b,  and  HCFC-142b. 
The  first  reports  for  these  chemicals  will 
be  due  July  1, 1995,  to  cover  the  1994 
reporting  year. 

DATES:  This  rule  is  effective  January  1, 

1994. 

FOA  FURTHER  INFORMATION  CONTACT: 

Maria  J.  Doa,  Petitions  Coordinator, 

Emergency  Planning  and  Community 

Right-to-Know  Information  Hotline, 

Environmental  Protection  Agency,  Mail 

Stop  OS-120,  401  M  St.,  SW.. 

Washington,  DC  20460,  Toll  free:  800- 

535-0202,  Toll  free  TDD:  800-553- 

7672. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  action  is  issued  under  section 
313(d)  and  (e)(2)  of  the  Emergency 
Planning  and  Commur'ty  Right-to- 
Know  Act  of  1986  (Pub.  L.  99-499. 
"EPCRA").  EPCRA  is  also  referred  to  as 
Title  in  of  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  of 
1986. 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  toxic  chemicals  to 
report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 


facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  (PPA)  (42 
U.S.C  13106).  Section  313  established 
an  initial  list  of  toxic  chemicals  that  was 
composed  of  more  than  300  chemicals 
and  20  chemical  categories.  Section 
313(d)  authorizes  EPA  to  add  or  delete 
chemicals  to  or  from  the  list,  and  sets 
forth  criteria  for  these  actions.  Under 
section  313(e),  any  person  may  petition 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  list.  In  the  past,  EPA 
has  added  and  deleted  chemicals  to  and 
from  the  statutory  list. 

EPA  issued  a  statement  of  petition 
poUcy  and  guidance  in  the  Federal 
Register  of  February  4. 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23. 1991  (56  FR 
23703),  EPA  issued  guidance  regarding 
the  recommended  content  of  petitions  to 
delete  individual  members  of  the 
section  313  metal  compound  categories. 

n.  Description  of  Petition  and  Rationale 
for  Listing 

A.  Summary  of  Petition  and  EPA 's 
Review 

On  December  3. 1991.  EPA  received  a 
petition  from  the  Natural  Resources 
Defense  Council,  Friends  of  the  Earth, 
and  the  Environmental  Defense  Fund  to 
add  methyl  bromide  and  the 
hydrochlorofluorocarbons  (HCFCs) 
listed  as  Class  n  ozone-depleting 
substances  in  section  602(b)  of  the  Clean 
Air  Act  (CAA)  to  the  EPCRA  section  313 
list.  In  addition,  the  petitioners 
requested  that  the  Agency  add  methyl 
bromide  under  CAA  section  602  and 
accelerate  the  phase-out  schedule  of 
Class  I  and  Class  II  substances  under 
CAA  section  606(a)(1). 

This  final  rule  addresses  only  the 
EPCRA  section  313  portion  of  the 
petition.  Methyl  bromide 
(bromomethane)  is  already  a  listed  toxic 
chemical  under  EPCRA  section  313  and 
thus  will  not  be  addressed  further  in 
this  final  rule.  The  petitioners  contend 
that  HCFCs  present  an  imminent  and 
substantial  endangerment  to  public 
health,  welfare,  and  the  environment 
because  they  deplete  stratospheric 
ozone.  EPA  granted  the  petition  and 
published  a  proposed  rule  in  the 
Federal  Register  of  June  24, 1992  (57  FR 
28159),  to  add  a  category  of  HCFCs  to 
the  EPCRA  section  313  list  of  toxic 
chemicals  and  request  comments  on 
alternative  approaches  to  the  one 
proposed.  In  the  proposal,  EPA  raised 
the  alternative  approach  of  adding 
individual  HCFCs  that  are  in  production 
or  anticipated  to  be  commercially 


viable,  rather  than  adding  a  category  of 
chemicals  to  the  list.  In  the  interest  of 
expeditiously  providing  the  public  with 
release  data  on  specific  HCFCs,  EPA  has 
decided  to  adopt  the  alternative 
approach,  with  some  modifications,  in 
this  final  rule. 

EPA  has  already  extensively 
evaluated  the  risks  of  ozone  depletion 
and  the  role  of  chlorofluorocarbons 
(CFCs),  halons,  and  HCFCs  in  that 
depletion,  and  published  its  findings  in 
several  documents  which  were  used  as 
the  basis  of  EPA's  review  of  this 
petition.  For  a  discussion  of  these 
evaluations,  see  the  proposed  rule  and 
the  references  listed  in  the  proposed 
rule.  (Copies  are  available  in  the  public 
docket.)  EPA  considers  the  HCFCs  to  be 
transitional  substances  which  are 
critical  to  the  full  phase-out  of  the  CFCs. 
HCFCs  have  lower  ozone-depletion 
potentials  (ODPs)  than  CFCs  and  are 
being  developed  as  first  generation 
substitutes  for  many  CFC  uses. 
However,  because  HCFCs  add  chlorine 
to  the  stratosphere,  thereby  causing 
ozone  depletion,  EPA  js  concerned 
about  the  extent  of  their  production  and 
use  as  well.  Thus,  while  the  HCFCs 
serve  as  substitutes  for  CFCs,  and 
facilitate  the  CFC  phase-out.  HCFCs  will 
eventually  be  phased  out  of  production 
and  use  as  well. 

EPA's  concerns  for  HCFCs  do  not 
focus  on  direct  toxicity,  but  rather  on 
the  depleting  effect  they  have  on 
stratospheric  ozone  and  the  resulting 
increase  in  penetration  of  ultraviolet-B 
(UV-B)  radiation.  HCFCs  are  knowm  to 
release  chlorine  radicals  into  the 
stratosphere.  Chlorine  radicals  act  as 
catalysts  to  reduce  the  net  amount  of 
stratospheric  ozone. 

Stratospheric  ozone  shields  the  earth 
from  UV-B  radiation  (i.e.,  290  to  320 
nanometers).  Decreases  in  total  column 
ozone  will  increase  the  percentage  of 
UV-B  radiation,  especially  at  its  most 
harmful  wavelengths,  reaching  the 
earth's  surface.  Because  HCFCs  have  a 
shorter  atmospheric  lifetime,  they 
contribute  fewer  chlorine  radicals  to  the 
stratosphere  than  equal  masses  of  CFCs. 
However,  they  still  pose  a  substantial 
concern  for  ozone  depletion,  which  will 
increase  as  HCFC  use  increases.  EPA 
expects  HCFC  use  to  increase 
significantly  as  CFCs  are  phased  out. 
Exposure  to  UV-B  radiation  is  known  to 
cause  various  adverse  human  health  and 
environmental  effects,  which  were 
discussed  in  detail  in  the  proposed  rule 
(57  FR  28159)  and  are  summarized  in 
this  final  rule. 
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B.  Summary  of  Health  and 
Environmental  Concerns  for  HCFCs 

Exposure  to  UV-B  radiation  has  been 
identified  by  laboratory  and 
epidemiologic  studies  as  a  cause  of  two 
types  of  nonmelanoma  skin  cancers: 
squamous  cell  cancer  and  basal  cell 
cancer.  Studies  suggest  that  UV-B 
radiation  plays  an  important  role  in 
causing  malignant  melanoma  skin 
cancer;  demonstrate  that  UV-B  radiation 
can  suppress  the  immune  response 
system  in  animals,  and,  possibly,  in 
humans;  show  that  increases  in 
exposure  to  UV-B  radiation  are  likely  to 
increase  the  incidence  of  cataracts  and 
could  adversely  affect  the  retina;  and 
suggest  that  increased  UV-B  penetration 
may  increase  the  rate  of  tropospheric 
ozone  formation.  Available  data  suggest 
that  tropospheric  ozone  exposure  may 
lead  to  chronic  health  effects,  including 
morphological  changes  to,  and  impaired 
functioning  of,  the  lungs. 

Aquatic  organisms,  particularly 
phytoplankton,  zooplankton.  and  the 
larvae  of  many  fishes,  appear  to  be 
susceptible  .to  harm  from  increased 
exposure  to  UV-B  radiation  because 
they  spend  at  least  part  of  their  time  at 
or  near  the  surface  of  waters  they 
inhabit.  Increased  UV-B  penetration  has 
lalso  been  shown  to  result  in  adverse 
pacts  on  plants  and  crops. 

.  Summary  of  Public  Comment 

On  June  24, 1992,  EPA  issued  in  the 
ederal  Register  (57  FR  28159)  a 
roposed  rule  that  would  add  the 
CFCs  as  a  category  to  the  section  313 
list.  EPA  also  requested  comments  on 
alternative  methods  of  listing  the 
HCFCs.  The  public  comment  period 
closed  on  August  24, 1992.  EPA 
received  19  comments  on  the  proposed 
rule  by  the  close  of  the  comment  period 
and  2  more  subsequent  to  that.  Some 
commenters  supported  the  addition  of  a 
category  of  HCFCs  because  it  would 
have  a  lower  reporting  burden  as 
compared  to  individual  listing.  This  is 
because  only  one  report  would  have  to 
be  submitted  for  a  category  of  chemicals 
as  compared  to  specific  reports  for  each 
HCFC.  However,  some  of  the 
commenting  industry  representatives  as 
well  as  the  environmental  groups 
preferred  individual  listing  of  HCFCs, 
albeit  for  different  reasons. 

Some  industry  commenters  contend 
that  section  313  of  EPCRA  does  not 
allow  the  addition  of  categories  of 
chemicals  to  the  list  of  toxic  chemicals 
subject  to  reporting  and  that  EPA  must 
conduct  a  review  of  each  individual 
chemical  proposed  for  addition  to  the 
list.  In  addition,  these  and  other 
commenters  claim  that  EPA  must  show 


that  the  chemicals  proposed  to  be  listed 
demonstrate  the  effects  of  concern. 

EPA  believes  it  has  the  discretion  to 
add  a  category  of  chemicals  to  the 
EPCRA  section  313  list  under  its 
authority  to  modify  that  list.  However, 
EPA  is  adding  the  11  HCFCs  as 
individual  chemicals  and  not  in  a 
category  because  it  believes  that 
individual  listing  of  the  HCFCs  best 
serves  the  current  needs  for  information 
of  the  public  as  well  as  the  Agency. 
Individual  listing  would  require 
identification  and  reporting  on  specific 
HCFCs  in  production  and  use,  which 
would  provide  an  indication  of  whether 
industry  is  moving  to  the  manufacture 
of  HCFCs  with  low  ODPs.  Individual 
listing  of  the  HCFCs  is  supported  by 
several  industry  commenters  as  well  as 
the  environmental  and  public  interest 
groups  that  commented.  As  discussed  in 
the  proposed  rule,  EPA  has  established 
that  the  HCFCs  listed  under  section 
602(b)  of  the  CAA  have  the  potential  to 
deplete  ozone  in  the  stratosphere, 
thereby  increasing  penetration  of  UV-B 
radiation  to  the  earth's  surface.  As 
discussed  in  Unit  n.B.  of  this  preamble, 
increased  exposure  to  UV-B  radiation  is 
known  or  can  reasonably  be  anticipated 
to  cause  adverse  human  health  and 
environmental  effects.  This  is  sufficient 
basis  for  adding  HCFCs  to  the  EPCRA 
section  313  Ust. 

EPA  considered  other  regulatory 
options  it  could  take  in  response  to  the 
petition.  One  commenter  proposed  that 
the  HCFCs  identified  in  the  proposed 
rule  be  listed  individually  and  a 
category  be  established  for  all  the  other 
HCFCs.  This  would  make  data  available 
for  HCFCs  currently  in  use  and 
production  and  would  require  reporting 
of  other  HCFCs  that  could  come  into 
production  in  the  future  without  further 
rulemaking  activity.  Building  on  this 
option,  EPA  also  considered  listing  the 
11  produced  or  commercially  viable 
HCFCs  individually  and  creating  a 
category  for  other  HCFCs  and 
establishing  a  procedure  for  adding 
individual  HCFCs  to  the  section  313  list 
through  expedited  rulemaking. 
However,  EPA  believes  it  is  best  at  this 
time  to  simply  establish  a  reporting 
requirement  for  HCFCs  currently  in 
production  or  believed  to  be 
commercially  viable.  If  other  HCFCs 
come  into  production  in  the  future  that 
are  of  concern,  EPA  can  initiate 
rulemaking  to  add  those  chemicals  to 
the  EPCRA  section  313  list. 

Many  of  the  industry  commenters 
contend  that  the  HCFCs  should  not  be 
listed  under  section  313  because  they 
exhibit  low  or  no  direct  toxicity.  They 
assert  that  Congress  intended  that  the 
section  313  list  of  toxic  substances 


include  only  chemicals  that  induce 
direct  toxicity,  and  that  Congress  did 
not  intend  the  list  to  include  chemicals 
which  are  only  indirectly  toxic. 

The  information  on  health  effects 
induced  by  HCFCs  has  been  reviewed 
by  the  Agency  and  generally  supports 
the  contention  that  these  chemicals 
exhibit  low  or  no  direct  toxicity.  The 
concerns  about  these  chemicals  are 
based  on  their  depleting  effect  on 
stratospheric  ozone  and  the  resulting 
increase  in  penetration  of  UV-B 
radiation,  causing  the  adverse 
environmental  and  human  health  effects 
listed  in  Unit  n.B.  of  this  preamble. 
Congress  recognized  the  adverse  effects 
of  releases  of  HCFCs  in  the  Clean  Air 
Act  i^mendments  of  1990  (CAAA)  by 
mandating  a  phase-out  and  eventual  ban 
of  HCFCs.  HCFCs  are  to  be  phased  out 
according  to  the  schedule  outlined  in 
section  605(b)  of  the  CAAA.  Production 
of  the  HCFCs  listed  in  section  602(b)  of 
the  CAAA  will  cease  by  January  2030. 
Because  of  the  adverse  human  health 
and  environmental  effects  which  would 
result  from  the  increased  UV-B  radiation 
as  a  result  of  stratospheric  ozone 
depletion  by  HCFCs,  EPA  believes  that 
these  chemicals  meet  the  statutory 
criteria  for  listing. 

EPCRA  allows  EPA  to  add  a  chemical 
to  the  section  313  list  if  the  chemical  is 
"known  to  cause  or  can  reasonably  be 
anticipated  to  cause"  certain  adverse 
human  health  or  environmental  effects. 
EPCRA  does  not  limit  EPA  to 
considering  only  effects  caused  directly 
by  a  toxic  chemical.  EPA  believes  that 
indirect  effects  can  and  should  be 
considered  in  determining  whether  or 
not  a  chemical  should  be  subject  to  . 
reporting  under  section  313. 

indirect  toxicity  was  the  basis  for  the 
granting  of  a  petition  to  add  seven  CFCs 
and  halons  (August  30, 1990.  55  FR 
31594).  The  fate  of  HCFCs  in  the 
stratosphere  is  similar  to  the  fate  of 
CFCs  and  halons  in  that  chlorine 
radicals  are  released  which  can  then  act 
as  catalysts  to  reduce  the  net  amount  of 
stratospheric  ozone.  Indirect  toxicity 
has  also  been  a  criterion  used  to  support 
the  denial  of  petitions  to  delete  volatile 
organic  compounds  (VOCs)  from  the 
section  313  list,  specifically,  the 
ethylene  and  propylene  petition 
(January  27, 1989,  54  FR  4072)  and  the 
cyclohexane  petition  (March  15. 1989. 
54  FR  10668).  VOCs  react  under  certain 
environmental  conditions  in  the 
troposphere  to  generate  ozone,  wfticn 
induces  a  number  of  health  ejects. 

Several  industry  commenters  question 
the  validity  of  the  connection  between 
HCFCs  and  increased  UV-B  radiation, 
stating  that  some  data  indicates  that 
there  has  been  a  decrease  in  UV-B 
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radiation  reaching  the  earth's  surface. 
To  support  this  assertion,  one 
coinmenter  cites  a  United  Nation's 
Environment  Programme  report. 
"Environmental  Effects  of  Ozone 
Depletion:  1991  Update  (11/91)."  This 
report  expressed  the  possibility  that  the 
decreases  were  due  to  low-level 
atmospheric  pollution  preventing  the 
penetration  of  UV-B  radiation  and  stated 
that  there  were  insufficient 
measurements  with  which  to  make  a 
complete  assessment. 

These  concepts  had  also  been 
discussed  in  an  article  by  Sootto,  et  al. 
("Biologically  Efl^ective  Ultraviolet 
Radiation:  Surface  Measurements  in  the 
United  States.  1974  to  1985."  Science. 
239.  762  (1988))  which  also  presented 
the  data  on  surface  measurements  of 
UV-B  radiation  that  indicate  that  there 
has  been  a  decline  in  the  amount  of  UV- 
B  penetration  in  the  United  States  from 
1974  to  1985.  The  authors  do  not 
conclude  that  the  connection  between 
ozone  depletion  and  increased  UV-B 
radiation  is  specious,  but  rather  that 
"meteorological,  climatic,  and 
environmental  factors  in  the 
troposphere  may  play  a  greater  role  in 
attenuating  UV-B  radiation  than  was 
previously  suspected."  Their 
conclusions  are  consistent  with  the  vast 
majority  of  the  science  community  who 
believe  that  the  connection  between 
IICFCs  and  increased  UV-B  radiation  is 
valid.  Since  these  reports  do  not  rebut 
the  contention  that  HCFCs  are  ozone 
depleters,  but  ascribe  the  reduction  of 
UV-B  radiation  to  other  factors.  EPA 
does  not  consider  them  relevant  to  its 
fmding  on  HCFCs'  indirect  toxicity. 

Several  commenters  contend  that 
these  chemicals  should  not  be  listed 
under  section  313  because  the  potential 
adverse  effects  resulting  from  their 
release  into  the  environment  are  not 
confined  to  the  community  in  which  the 
release  occurs.  The  effects  of 
stratospheric  ozone  depletion  ultimately 
will  be  observed  world-wide,  not  just  in 
the  areas  which  emitted  these 
compounds.  The  commenters  also 
contend  that  there  is  no  immediate 
threat  to  those  communities.  While  it  is 
true  that  the  effects  of  HCFC  releases 
into  the  environment  are  largely  global 
rather  than  localized,  the  statutory 
criteria  for  listing  under  section 
313(d)(2)(B)  and  (C)  do  not  address  the 
location  of  the  effect. 

This  issue  was  considered  previously 
in  evaluating  the  petitions  on  CFCs  and 
halons  as  well  as  VOCs  (ethylene, 
propylene,  and  cyclohexane).  Although 
in  some  areas,  such  as  the  Los  Angeles 
basin,  releases  of  VOCs  result  in 
localized  effects,  the  toxic  effects  of 
ozone  at  ground  level  are  commonly 


observed  at  some  distance  from  the 
community  that  emitted  the  VOCs. 
Much  of  the  VOC  releases  do  not  remain 
in  the  vicinity  of  the  facilities  that 
released  them. 

Some  commenters  believe  that  HCFCs 
should  not  be  added  to  the  section  313 
list  because  they  are  already  subject  to 
the  reporting  and  recordkeeping 
requirements  of  the  Montreal  Protocol 
(Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer.  September  16. 
1987,  26  International  Legal  Materials 
(LL.M.)  1541).  Regulations  promulgated 
under  the  Clean  Air  Act  to  implement 
the  Montreal  Protocol  require  producers 
and  importers  of  HCFCs  to  report  the 
amount  of  their  production  and 
importation.  HCFCs  are  extremely  stable 
chemicals.  Given  their  chemical 
stability  and  the  manner  in  which  they 
are  used,  it  is  reasonable  to  anticipate 
that  the  amounts  of  HCFCs  produced 
and,  ultimately,  used  will  be  equivalent 
to  the  amount  of  HCFCs  released  into 
the  environment.  Releases  could  also 
occur  after  disposal  of  products 
containing  HCFCs.  The  commenters 
argue  that  because  production  and 
release  are  equivalent,  an  additional 
requirement  under  section  313  would  be 
duplicative  and  potentially  misleading. 

EPA  agrees  that  it  is  realistic  to  view 
production  of  these  chemicals  as 
equivalent  to  eventual  release,  albeit 
over  a  potentially  lengthy  time. 
However.  EPCRA  requires  reporting  on 
releases  from  facilities,  not  releases  of 
chemicals  that  occur  from  other  sources, 
such  as  consumer  use  or  disposal  of  a 
product  containing  that  chemical. 
Therefore,  the  EPCRA  reporting 
requirement  provides  different 
information  and  serves  a  distinctly 
different  purpose  than  the  regulations 
under  the  Clean  Air  Act.  Since  HCFCs 
meet  the  statutory  criteria  for  addition 
to  the  EPCRA  section  313  list,  and  since 
EPA  believes  the  public  can  benefit 
from  knowing  the  extent  of  HCFC 
release  (as  that  term  is  defined  under 
EPCRA)  that  takes  place  from  facilities 
that  manufacture,  process,  or  use 
HCFCs.  EPA  believes  it  is  appropriate  to 
include  the  HCFCs  on  the  EPCRA 
section  313  list.  EPA  does  not  believe 
this  will  mislead  the  public  or  create 
duplicative  requirements. 

One  commenter  objected  to  the  listing 
because  releases  reported  from  facilities 
subject  to  section  313  will  be  a  small 
fraction  of  the  total  releases  of  these 
chemicals  to  the  environment.  EPA 
agrees  that  releases  from  covered 
facilities  reported  under  this  section 
will  be  some  fraction  of  all  releases  of 
HCFCs.  However,  the  statutory  criteria 
do  not  address  the  coverage  of  releases 
to  be  reported  and  EPA  believes  it  is  in 


the  public  interest  for  release  data  on 
the  HCFCs  to  be  available.  Since  they 
meet  the  statutory  criteria  for  addition 
to  the  section  313  list  and  there  is  value 
in  obtaining  information  on  releases  of 
HCFCs.  EPA  is  granting  the  petition  to 
list  them. 

Some  commenters  are  concerned  that 
placing  these  chemicals  on  the  section 
313  list  will  cause  them  to  be 
considered  "toxic"  chemicals,  and  this 
label  will  result  in  increased  regulations 
and  handling  restrictions,  j^pardize  the 
sale  of  products  containing  HCFCs,  and 
could  slow  the  phase-out  of  CFCs  and 
transition  to  HCFCs.  EPA  does  not 
contend  that  HCFCs  in  general  are 
directly  toxic.  EPA  hopes  that  industry, 
government,  and  the  public  will 
recognize  and  consider  differences  in 
degree  and  type  of  toxicity  of  different 
chemicals  when  making  decisions  about 
those  chemicals.  EPA  doubts  that 
adding  HCFCs  to  the  section  313  list 
will  affect  the  transition  from  CFCs  to 
HCFCs,  and  ultimately,  to  other 
substitutes.  To  the  extent  that 
substitutes  that  cause  less  indirect 
toxicity  than  HCFCs  can  be  developed. 
EPA  believes  that  such  activity  should 
be  encouraged.  Since  the  HCFCs  meet 
the  statutory  criteria  for  listing.  EPA 
believes  that  listing  them  will  increase 
public  awareness  of  their  release  and 
encourage  the  development  of  other 
substitutes. 

IV.  Explanation  of  this  Addition 

The  11  HCFCs  listed  in  this  final  rule 
are  added  to  the  list  of  toxic  chemicals 
subject  to  reporting  under  section  313  of 
EPCRA  effective  as  of  January  1. 1994. 
EPA  identified  five  HCFCs  in  the 
proposed  rule  as  in  production  or 
commercially  viable:  22;  123;  124;  141b; 
and  142b.  HCFCs  22. 141b.  and  142b 
refer  to  specific  chemicals 
(chlorodifluoromethane,  1,1-dichloro-l- 
fluoroethane.  and  l-chloro-1,1- 
difluoroethane.  respectively),  while 
HCFC-123  and  124  refer  to  a  group  of 
isomers.  There  are  four  isomers  of 
HCFC-123  and  two  isomers  of  HCFC- 
124.  This  final  rule  adds  HCFC-22. 
HCFC-141b.  HCFC-142b.  and  all  of  the 
isomers  of  HCFC-123  and  124.  making 
11  the  total  number  of  HCFCs  added  to 
the  section  313  list. 

These  chemicals  are  either  in 
production  or  believed  to  be 
commercially  viable.  Commercially 
viable  HCFCs  are  those  for  which  EPA 
has  no  direct  evidence  of  current 
production,  but  which  the  Agency  has 
a  reasonable  basis  for  believing  could  be 
readily  put  into  production.  For 
example,  HCFC-123a.  which  is  not 
currently  in  production,  is  an  isomer  of 
HCFC-123,  which  has  been  identified  as 
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a  potential  substitute  for  CFC-11  in 
some  foam  blowing  applications.  Since 
HCFCs  are  first-generation  substitutes 
for  CFCs.  EPA  believes  that  the 
commercially  viable  HCFCs  that  are  not 
in  production  could  be  produced  as  the 
CFC  phase-out  progresses. 

EPA  has  used  production  volume  as 
a  criterion  in  responding  to  a  petition  to 
add  certain  chemicals  and  chemical 
categories  that  are  on  the  Resource 
Conservation  and  Recovery  Act  list  of 
hazardous  wastes  under  40  CFR 
261.33(0  to  the  EPCRA  section  313  list 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  This  criterion  was 
used  in  order  to  ensure  that  chemicals 
added  to  the  list  would  generate  EPCRA 
section  313  reports.  For  the  chemicals 
not  added  to  the  EPCRA  section  313  list 
because  their  production  volumes  were 
lower  than  the  reporting  thresholds. 
EPA  does  not  anticipate  a  significant 
change  in  their  production  in  the  near 
future.  This  assumption  does  not  hold 
for  the  HCFCs.  however,  because  HCFCs 
are  the  first  generation  substitutes  for 
CFCs.  It  is  therefore  reasonable  to 
predict  that  commercially  viable  HCFCs 
could  be  produced  in  the  foreseeable 
future.  Thus.  EPA  has  included  those 
HCFCs  in  this  final  rule. 

As  indicated.  EPA's  concerns  for 
these  chemicals  do  not  focus  on  direct 
toxicity,  but  rather  on  the  depleting 
effect  these  chemicals  have  on 
stratospheric  ozone  and  the  increase  in 
penetration  of  UV-B  radiation  which 
would  result.  EPA  has  already 
conducted  extensive  analyses  of 
available  data  on  these  chemicals  in 
connection  with  the  development  of  a 
rule  limiting  production  and 
consumption  of  these  chemicals  in 
accordance  with  the  Montreal  Protocol. 
Based  on  the  supporting  documents  for 
that  rule.  EPA  believes  that  releases  of 
these  chemicals  will  lead  to 
stratospheric  ozone  depletion  resulting 
in  increased  pe«etration  of  UV-B 
radiation.  Because  this  increased  UV-B 
radiation  can  be  reasonably  anticipated 
to  lead  to  cancer  and  other  chronic 
human  health  effects  and  significant 
adverse  environmental  effects,  EPA  has 
determined  that  these  chemicals  meet 
the  statutory  criteria  for  listing  found  in 
section  313(d)(2)(B)  and  (C)  of  EPCRA. 

V.  Rulemaking  Record 

The  record  supporting  this  rule  is 
contained  in  the  docket  number 
OPPTS-400065A.  All  documents, 


including  an  index  of  the  docket,  are 
available  in  the  Nonconfidential 
Information  Center  (NQC).  also  known 
as  the  TSCA  Public  Docket  Office  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
NCIC  is  located  at  EPA  Headquarters. 
Rm.  G102.  401  M  St..  SW.,  Washington, 
DC  20460. 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866 
(58  FR  51735,  October  4,  1993)  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  all  the  requirements 
of  the  E.O.  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  Having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety. 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  E.O. 

EPA's  economic  analysis  estimates 
between  344  and  1,102  reports  entailing 
annual  costs  to  EPA  and  industry 
between  $985,216  and  $3,168,900  as  a 
result  of  the  addition  of  the  11  HCFCs 
to  EPCRA  section  313  list  of  toxic 
chemicals. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Although  not  considered  "significant," 
this  rule  was  sent  to  OMB  for 
informational  purposes. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 


"significant  impact  on  a  substantial 
number  of  small  entities." 

40  CFR  part  372  exempts  certain 
small  businesses  from  reporting; 
specifically,  those  facilities  with  fewer 
than  10  full-time  employees.  This 
exclusion  exempts  about  one-half  of  all 
manufacturing  facilities  in  Standard 
Industrial  Classification  (SIC)  codes  20 
through  39  from  section  313  reporting. 
Additionally,  facilities  which 
manufacture  or  process  less  than  25,000 
pounds  or  otherwise  use  less  than 
10,000  pounds  of  these  chemicals 
annually  are  not  required  to  report  for 
these  chemicals.  Therefore,  EPA 
concludes  that  this  rule  is  not  likely  to 
significantly  impact  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0093. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  47  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  November  29, 1993. 

Victor  J.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  372  is 
amended  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  11023  and  11048. 

2.  In  §  372.65  by  adding  chemicals  to 
paragraph  (a)  alphabetically  and  to      « 
paragraph  (b)  in  CAS  No.  order  to  read 
as  follows: 

§  372.65    Chemicals  and  chemical 
categories  to  which  the  part  applies. 


(a) 
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Chemical  Name 


CAS  No. 


Eftective  Date 


l-Chtofo-1.1-difluofoethane(HCFC-142b)  

Chlofodtfluofomethane  (HCFC-22) 

Chlorotetrafluoroethane  

1-CNoro-1.1.2.2-tetrafluofoethane  (HCFC-124a) 
2-Chk)fO-1.1.1.2-tetrafkx)foethane  {HGFC-124)  .. 

1.1-OichlofO-1-fluofoethane  (HCFC-141b)  

Oictilofotnfluoroethane 

D»chloro-1.1.2-trifluoroethane  

1.l-Dichkxo-1.2.2-trifluoroethane  (HCFC-123b)  . 
1^-Dichkxo-1.1.2-trifluoroethane(HCFC-123a)  . 
2.2-Dichloro-l.l.l-trifluoroethane  (HCFC-123)  ... 


75-68-3 

1/1/94 

• 

75-45-6 

• 

1/1/94 

• 

63938-10-3 

• 

1/1/94 

354-25-6 

1/1/94 

2837-«9-0 

1/1/94 

• 

1717-00-6 

• 

1/1/94 

• 

34077-87-7 

• 

1/1/94 

90454-18-5 

1/1/94 

812-04-4 

1/1/94 

354-23-4 

1/1/94 

30fr-«3-2 

1/1/94 

• 

• 

(b) 


CAS  No. 


Chemical  Name 


Effective  Date 


75-45-6  

75-68-3  „... 

306-83-2  

354-23-4  

354-25-€  

812-04-4  

1717-00-6  

2837-89-0  

34077-87-7  .... 
63938-10-3  .... 
90454-18-5  .... 


Chtorodifluoromethane  (HCFC-22) 

•  •  • 

1-Chtoro-1,1-difliJoroethane  (HCFC-142b) 

•  •  • 

2.2-DichlofO-l.l.l-trifkJoroethane  (HCFC-123) 


1  ^-Dichkxo- 1 , 1  ^-Irilluoroethane  (HCFC-1 23a) 
1-Chloro-1.1.2.2-tetraf1uoroethane  (HCFC-124a) 


1 ,1  -Dichloro-1  ;2.2-trifluoroethane  (HCFC-1 23b) 


l.l-Dichtoro-l-fluofoethane  (HCFC-141b) 


2-Chloro-l  .1,1 ,2-tetrafkJoroethane  (HCFC-1 24) 


Dichlorotrifluoroethane 
ChtofotetrafJuoroethane 
Dichtoro-1 .1 .2-tnfluoroethane 


1/1/94 
1/1/94 
1/1/94 


1/1/94 
1/1/94 


1/1/94 
1/1/94 
1/1/94 


1/1/94 
1/1/94 
1/1/94 


IFR  Doc.  93-29517  Filed  11-2^93;  1:29  pm) 

aiUiNQ  CODE  6660-60-r 

40  CFR  Parts  372  and  721 

[OPPTS-400069C;  FRL-4738-8] 

Chemicals;  Toxic  Chemical  Release 
Reporting;  Community  Right-tOrKnow; 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  EPA  is  adding  21  chemicals 
and  2  chemical  categories  to  the  list  of 
toxic  chemicals  under  section  313  of  the 
Emergency  Planning  and  Ck)mmunity 
Right-to-Know  Act  of  1986  (EPCRA).  All 
of  these  chemicals  and  chemical 
categories  appear  on  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
list  of  hazardous  wastes  at  40  CFR 
281.33(f).  The  addition  of  these 
chemicals  and  chemical  categories  to 


the  EPCRA  section  313  list  of  toxic 
chemicals  is  based  on  their  acute  human 
health  effects,  carcinogenicity  or  other 
chronic  human  health  effects,  or  their 
environmental  effects,  and  on  evidence 
that  each  is  manufactured  or  imported 
in  quantities  of  at  least  10,000  pounds 
per  year  by  at  least  one  facility.  EPA  has 
found  that  the  chemicals  meet  the 
criteria  for  addition  to  the  list  of  toxic 
substances  as  established  in  EPCRA 
section  313(d)(2).  EPCRA  section  313 
reporting  for  the  newly  listed  chemicals 
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and  chemical  categories  will  be  required 
beginning  with  activities  during  the 
1994  calendar  year.  As  such,  the  first 
reports  for  the  added  chemicals  and 
chemical  categories  must  be  submitted 
to  EPA  and  States  by  July  1. 1995.  EPA 
is  also  promulgating  significant  new  use 
rajes  (SNURs)  under  section  5(a)(2)  of 
the  Toxic  Substances  Control  Act 
(TSCA)  for  18  chemical  substances  that 
were  proposed  for  addition  to  the 
EPCRA  section  313  list  but  that  are  not 
being  added  today  because  no  evidence 
was  found  that  they  are  manufactured  or 
imported  in  quantities  of  at  least  10.000 
pounds  at  any  one  facility.  The  SNURs 
will  require  persons  to  submit  a 
significant  new  use  notice  to  EPA  at 
least  90  days  l)efore  manufacturing, 
importing,  or  processing  any  of  the  18 
substances  (listed  herein)  in  amounts  of 
10,000  pounds  or  greater,  per  year,  per 
facility,  for  any  use. 

DATES:  The  amendments  to  part  372  (the 
EPCRA  section  313^  rule)  is  effective 
January  1, 1994.  In  accordance  with  40 
CFR  23.5.  the  SNURs  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  time  on 
December  15, 1993.  The  amendments  to 
part  721  (the  SNURs)  become  effective 
on  January  14, 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  7408,  401  M  St.,  SW..  Washington, 
DC  20460.  Toll  free:  800-535-0202. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  rule  is  issued  under  section 
313(d)  and  (e)  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (42  U.S.C  11023  et 
seq.,  "EPCRA").  EPCRA  is  also  referred 
to  as  Title  ID  of  the  Superfiind 
Amendments  and  Reauthorization  Act 
of  1986. 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  toxic  chemicals  to 
report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  (42  U.S.C. 
13106  et  seq.).  Section  313  established 
an  initial  list  of  toxic  chemicals  that  was 
composed  of  more  than  300  chemicals 
and  20  chemical  categories.  Section 
313(d)  authorizes  EPA  to  add  or  delete 


chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  Under  section 
313(e),  any  person  may  petition  EPA  to 
add  chemicals  to  or  delete  chemicals 
from  the  list.  EPA  issued  a  statement  of 
petition  policy  and  guidance  in  the 
Federal  Register  of  February  4, 1987  (52 
FR  3479)  to  provide  guidance  regarding 
the  recommended  content  and  format 
for  petitions.  On  May  23, 1991  (56  FR 
23703),  EPA  issued  guidance  regarding 
the  recommended  content  of  petitions  to 
delete  individual  members  of  the 
section  313  metal  compound  categories. 

IL  Description  of  Petition 

On  March  4, 1992,  EPA  received  a 
petition  from  Governor  Mario  M.  Cuomo 
of  New  York  and  the  Natural  Resources 
Defense  Council  to  add  80  chemicals 
and  2  chemical  categories  to  the  list  of 
toxic  chemicals  under  section  313  of 
EPCRA.  All  of  the  chemicals  and 
chemical  categories  appear  on  theRCRA 
list  of  hazardous  wastes  under  40  CFR 
261.33(f). 

On  September  8. 1992  (57  FR  41020), 
EPA  partially  granted  the  petition  by 
proposing  the  addition  of  68  chemicals 
and  2  chemical  categories.  It  was  the 
Agency's  determination  that  these 
chemicals  cause  or  can  reasonably  be 
anticipated  to  cause  adverse  acute  or 
chronic  human  health  effects  or 
environmental  effects  as  set  forth  in 
section  313(d)(2).  The  remaining  12 
chemicals  were  not  proposed  for 
addition  because  it  was  EPA's  belief  that 
the  available  data  did  not  indicate  that 
they  met  the  listing  criteria  of  section 
313(d)(2). 

The  proposed  rule  also  included  an 
alternative  proposal  to  add  only  that 
subset  of  the  68  chemicals  and  2 
chemical  categories  that  met  the  toxicity 
criteria  for  listing  and  also  had  evidence 
of  production  greater  than  a  certain 
manufacturing  threshold.  As  described 
in  the  proposal,  the  selection  of  the 
manufacturing  threshold  would  be 
guided  by  the  section  313(f)  reporting 
thresholds,  such  that  the  addition  of 
those  chemicals  produced  in  quantities 
less  than  the  selected  threshold  would 
not  be  expected  to  result  in  the 
submission  of  EPCRA  section  313  Form 
R  reports  to  EPA  and  States.  In 
conjunction  with  this  alternative 
proposal,  EPA  proposed  a  SNUR  under 
section  5(a)(2)  of  TSCA  to  gather 
information  about  any  plaimed 
production  greater  than  25,000  pounds 
per  facility  of  any  of  the  petitioned 
chemicals  that  met  the  EPCRA  section 
313  toxicity  criteria  for  listing  and  were 
on  the  TSCA  Section  8(b)  Inventory  of 
Chemical  Substances,  but  would  not  be 
added  under  the  alternative  proposal 
because  they  would  not  be  expected  to 


exceed  the  manufacturing  volume 
threshold. 

III.  Summary  of  Final  Rule 

In  this  action,  EPA  is  adding  21 
chemicals  and  2  chemical  categories  to 
the  EPCRA  section  313  list.  EPA  finds 
that  each  of  these  chemicals  and 
chemical  categories  meets  one  or  more 
of  the  toxicity  criteria  for  listing  found 
in  EPCRA  section  313(d)(2). 
Additionally,  evidence  exists  that  each 
of  these  chemicals  can  reasonably  be 
anticipated  to  be  manufactured  or 
imported  in  quantities  of  at  least  10,000 
pounds  (the  EPCRA  section  313 
otherwise  use  reporting  threshold)  by  at 
least  one  facility.  Therefore,  the  Agency 
believes  that  the  listing  of  these 
chemicals  can  reasonably  be  anticipated 
to  generate  EPCRA  section  313  reports 
and  that  adding  these  chemicals  to  the 
list  is  appropriate. 

The  proposed  rule  contained 
summary  information  on  EPA's  review 
of  these  chemicals,  including  the 
toxicity  evaluation.  This  background 
information  will  not  be  repeated  here  in 
the  final  rule.  Based  on  an  evaluation  of 
the  public  comments  received  and  a 
reanalysis  of  the  available  data  cited  in 
the  proposed  rule,  EPA  has  determined 
that  each  of  these  21  chemicals  and  2 
chemical  categories  meets  one  or  more 
of  the  EPCRA  section  313  listing 
criteria.  Response  to  comments  on 
6{>ecific  chemicals  appears  in  Unit  lU.C. 
of  this  preamble. 

The  following  chemicals  are  found  to 
meet  the  statutory  criteria  of  section 
313(d)(2)(A)  for  acute  toxicity:  bis(2- 
chloroetboxy)methane;  fonnic  add;  and 
methyl  chlorocarbonate.  The  following 
chemicals  and  chemical  categories  are 
found  to  meet  the  statutory  criteria  of 
section  313(d)(2)(B)  for  cancer  or  other 
chronic  human  toxicity:  acetophenone; 
amitrole;  l,4-dichloro-2-butene; 
dihydrosafrole; 

ethylenebisdithiocarbamic  add,  salts 
and  esters;  ethylidene  dichloride;  formic 
add;  hexachlorophene;  hydrogen 
sulfide;  malononitrile; 
methacrylonitrile;  methyl  mercaptan;  2- 
methylpyridine;  5-nitro-o-toluidine; 
paraldehyde;  pentachloroethane; 
pronamide;  1,1,1,2-tetrachloroethane; 
thiram;  trypan  blue;  and  warfarin  and 
salts.  The  following  chemicals  are  also 
found  to  meet  the  statutory  criteria  of 
section  313(d)(2)(C)  for  environmental 
toxicity:  hexachlorophene;  hydrogen 
sulfide;  and  thiram. 

Upon  reevaluation  of  the  toxicity 
data.  EPA  has  determined  that  two 
chemicals  that  were  proposed  for  listing 
based  on  "may  be  sufficient"  evidence 
of  toxidty  and  evidence  of  production 
above  the  manufacturing  level  threshold 
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do  not  have  sufficient  evidence  of 
toxicity  to  meet  the  statutory  criteria  of 
EPCRA  section  313(d)(2)  and  thus  are 
not  listed  in  this  final  rule.  These 
chemicals  are  p-chloro-m-cresol  and  p- 
toluidine.  p-Chloro-m-cresol  was  rated 
toxic  to  man  with  a  probable  lethal  dose 
of  50  to  500  milligrams  per  kilogram 
(mg/kg):  however,  because  pertinent 
information,  such  as  mode  of  exposure, 
was  lacking,  the  significance  of  this 
study  could  not  be  determined.  The 
animal  LD50  (400  mg/kg)  studies  via 
other  routes  of  exposure  also 
demonstrated  only  moderate  lethality  . 
concerns  for  this  chemical.  Because  the 
toxicity  data  are  limited,  and  the 
available  data  indicate  that  the  chemical 
induces  toxicity  at  relatively  high  dose 
levels,  the  Agency  believes  that  the 
section  313(d)(2)  listing  criteria  are  not 
met.  For  p-toluidine,  there  is  only 
limited  evidence  of  carcinogenicity; 
increased  incidence  of  hepatoma  was 
seen  in  the  male  mice  and  in  high  dose 
female  mice  only  when  compared  with 
pooled  controls.  p-Toluidine  was  not 
carcinogenic  in  male  rats  and  is  not 
mutagenic  in  a  number  of  genotoxicity 
test  systems.  Therefore,  the  Agency 
believes  that  there  is  insufficient 
evidence  for  listing  p-toluidine  pursuant 
to  section  313(d)(2). 

For  one  other  chemical, 
crotonaldehyde.  that  was  proposed  for 
listing  based  on  "may  be  sufficient" 
evidence  of  environmental  toxicity  and 
evidence  of  production  above  the 
manufacturing  level  threshold,  the 
Agency  finds  that  the  evidence  of 
environmental  toxicity  is  insufficient  for 
listing  pursuant  to  EPCRA  section 
313(d)(2)(C).  However,  upon 
reevaluation  of  the  human  health  data, 
the  Agency  believes  that  there  exists  a 
concern  for  carcinogenicity  for  this 
chemical.  Therefore,  this  chemical  is 
not  being  added  to  the  EPCRA  section 
313  list  in  this  action,  but  will  be 
proposed  for  listing  pursuant  to  EPCRA 
section  313(d)(2)(B)  in  the  Agency- 
initiated  expansion  rule  to  follow  soon. 

The  Agency  proposed  to  add  nine 
polycyclic  organic  compounds  to  the 
EPCRA  section  313  list,  but  is  not 
finalizing  the  addition  of  any  of  these 
compounds  in  today's  action.  Eight  of 
these  compounds  have  been  referred  to 
the  Agency's  chemical  list  expansion 
project  for  inclusion  in  a  category  of 
specific  polycyclic  aromatic 
compounds,  because  they  are  similar  in 
structure,  origin,  and  type  of  adverse 
effect  induced  to  the  other  constituents 
of  this  possible  category.  The  remaining 
polycyclic  organic  compound, 
fluoranthene,  was  not  referred  to  the 
possible  category  under  the  expansion 
project  because  it  differs  from  the  other 


constituents  in  ty[>e  of  adverse  effect 
induced.  However,  it  is  not  being  added 
to  the  EPCRA  section  313  list  today 
because  its  production  volume  does  not 
meet  or  exceed  the  10,000  pound  per 
facility  threshold. 

In  response  to  a  comment,  the  Agency 
has  reevaluated  one  chemical,  methyl 
ethyl  ketone  peroxide,  that  was  found  to 
be  insufficient  for  listing  in  the  initial 
review  and  therefore  was  not  proposed 
for  addition  to  the  EPCRA  section  313 
list.  As  a  result  of  this  reevaluation.  the 
Agency  has  identified  a  possible 
concern  for  corrosivity  for  this  chemical 
and  has  referred  it  for  consideration 
under  the  Agency's  chemical  list 
expansion  effort. 

In  this  action,  EPA  is  also 
promulgating  SNURs  under  section 
5(a)(2)  of  TSCA  for  18  chemical 
substances  that  were  proposed  for 
addition  to  the  EPCRA  section  313  list 
but  that  are  not  being  added  today 
because  no  evidence  was  found  that 
they  are  manufactured  or  imported  in 
quantities  of  at  least  10.000  pounds  at 
any  one  facility.  The  SNURs  will  require 
persons  to  submit  a  significant  new  use 
notice  to  EPA  at  least  90  days  before 
manufacturing,  importing,  or  processing 
any  of  the  18  substances  in  amounts  of 
10,000  pounds  or  greater,  per  year,  per 
facility,  for  any  use.  The  18  substances 
are  listed  in  Unit  V.D.  of  this  preamble. 

IV.  Summary  of  Public  Comment 

The  public  comment  period  for  the 
proposed  rule  ended  November  9, 1992. 
Sixty-five  comments  were  received, 
including  34  from  industry,  21  from 
environmental  groups,  and  the 
remainder  from  other  public  interest 
groups,  private  citizens,  labor  groups, 
and  government  agencies  and 
associations.  In  the  Federal  Register  of 
September  10, 1993  (57  FR  47709),  EPA 
published  a  notice  of  availability  to 
allow  the  public  an  opportunity  to 
comment  on  certain  additional  materials 
that  were  added  to  the  docket  after  the 
close  of  the  public  comment  period  for 
the  proposed  rule.  The  public  comment 
period  for  the  notice  of  availability 
ended  September  27.  1993.  One 
comment  was  received  during  the 
public  comment  period.  One  additional 
letter  was  received  requesting  an 
extension  of  the  public  comment  period 
on  the  notice  of  availability  and 
providing  brief  comments.  This  letter 
will  also  be  treated  as  a  public  comment 
on  the  notice  of  availability. 

EPA  received  comments  in  the 
following  major  areas:  petition  response 
policy;  use  of  a  manufacturing  level 
threshold  in  listing  decisions;  use  of  a 
production  tracking  mechanism;  listing 
of  categories;  use  of  predictive 


techniques;  general  technical  comments, 
and  chemical-specific  comments. 

A.  Petition  Response  Policy 

Five  industry  commenters  contended 
that  this  petition  should  have  been 
rejected  outright  because  the  petitioners 
did  not  provide  adequate  information 
for  this  petition  to  be  evaluated  and  did 
not  follow  the  guidelines  in  EPA's 
statement  of  petition  policy  and 
guidance  (52  FR  3479.  February  4. 
1987).  Two  of  these  commenters  argued 
that  acceptance  of  this  petition  creates 
a  double  standard  between  information 
required  for  listing  and  delisting 
petitions  and  establishes  a  "dangerous" 
precedent  by  EPA's  assuming  the 
burden  of  critically  evaluating  the 
petitioned  chemicals.  One  of  these 
commenters  contended  that,  because  the 
petitioners  cited  only  chronic  human 
toxicity  as  the  basis  for  concern.  EPA 
should  have  evaluated  these  chemicals 
solely  for  chronic  human  toxicity,  not 
for  all  effects. 

The  Agency  does  not  believe  that  this 
petition  should  have  been  rejected 
outright.  The  petitioners  argued  that, 
because  the  Agency  had  already  listed 
these  chemicals  on  RCRA  using  criteria 
similar  to  the  section  313  toxicity 
criteria,  these  chemicals  could 
reasonably  be  anticipated  to  cause  the 
toxic  effects  cited  in  section  313(d)(2). 
While  the  Agency  clearly  would  prefer 
that  petitioners  provide  specific 
information  relevant  to  all  effects,  the 
Agency  believes  that  the  information 
and  rationale  provided  by  the 
petitioners  in  this  case  were  adequate 
for  the  purposes  of  initiating  an  Agency 
review  of  this  petition.  The  Agency  has, 
on  occasion,  made  similar  decisions 
with  respect  to  evaluation  of  delisting 
petitions  containing  little  specific 
information,  such  as  the  petition  to 
delete  decabromodiphenyl  oxide  (54  FR 
46424.  November  3.  1989)  from  section 
313. 

Three  commenters  contended  that  it 
was  inappropriate  to  base  an  EPCRA 
section  313  listing  decision  solely  on 
the  RCRA  status  of  the  chemicals, 
because  the  two  statutes  have  different 
purposes  and  different  listing  criteria. 
The  Agency  agrees.  All  chemicals 
included  in  the  petition  were  evaluated 
for  addition  to  the  EPCRA  section  313 
list  of  toxic  chemicals  by  applying  the 
listing  criteria  established  under  section 
313(d)(2).  EPA's  decision  to  add  these 
chemicals  to  EPCRA  section  313  was 
not  based  on  their  RCRA  status. 
Furthermore,  as  stated  in  the  proposal 
(57  FR  41021,  September  8, 1992).  the 
actions  taken  in  this  proceeding  have  no 
effect  on  any  substance's  status  under 
RCRA  or  any  other  statute. 
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Seven  commenters  contended  that  it 
was  inappropriate  for  EPA  to  use  the 
Draft  Hazard  Assessment  Guidelines  for 
Listing  Chemicals  on  the  Toxic  Release 
Inventory  [Ref.  1)  in  the  technical 
review  of  the  petition.  These 
commenters  bialieved  that  EPA  should 
Hnalize  these  draft  guidelines  prior  to 
using  them  to  make  section  313  listing 
decisions,  particularly  since  the 
guidelines  have  been  presented  for 
public  comment,  but  this  comment  has 
not  yet  been  incorporated.  In  response, 
EPA  believes  that  it  is  appropriate  to  use 
these  draft  guidelines  in  listing  and 
delisting  decisions,  because  they  are 
merely  an  embodiment  of  internal  EPA 
practices  that  have  been  used  in  the 
review  of  petitions  to  add  and  delete 
chemicals  from  EPCRA  section  313 
since  the  inception  of  the  program. 
These  guidelines  do  not  constitute  a  set 
of  rules  for  additions  and  deletions,  but 
merely  an  explanation  of  the  process 
and  general  standards  for  evaluating 
chemicals  against  the  section  313  listing 
criteria.  The  draf\  guidelines 
notwithstanding,  EPA  has  evaluated 
every  chemical  subject  to  this 
rulemaking  against  the  section  313 
statutory  criteria. 

One  commenter  suggested  that  this 
petition  should  be  considered  in  the 
context  of  the  overall  EPCRA  section 
313  chemical  list  expansion  effort  rather 
than  in  isolation.  EPA  has  coordinated 
its  response  to  this  pyetition  with  its 
own,  internally-initiated  effort  to 
identify  toxic  chemicals  for  addition  to 
the  EPCRA  section  313  list.  As  a  result 
of  this  effort,  the  Agency  expects  to 
propose  a  chemical  list  expansion  rule 
in  late  1993  or  early  1994.  However,  the 
chemicals  that  are  the  subject  of  today's 
action  were  included  in  a  governor's 
petition,  and  the  Agency  has  now 
completed  its  review  of  the  petition  and 
the  public  comment.  The  Agency  does 
not  see  any  potential  benefit  to  be 
gained  by  delaying  today's  action  to 
coincide  with  the  Agency-initiated 
expansion  rule. 

Two  commenters  recommended  that 
EPA  prioritize  its  listing  decisions, 
using  the  Agency's  limited  resources  to 
list  first  those  chemicals  that  pose  the 
greatest  risk.  However,  the  statutory 
criteria  for  listing  chemicals  under 
EPCRA  section  313  focus  on  hazard,  not 
risk.  Only  section  313(d)(2)(A)  requires 
a  risk-related  factor,  the  potential  for 
exposure  in  the  form  of  chemical 
concentrations  beyond  the  fenceline. 
The  Agency  has  also  used  its  discretion 
to  consider  exposure  potential  when 
evaluating  chemicals  that  show 
moderate  aquatic  toxicity  under  section 
313(d)(2)(C).  Because  of  the  focus  of  the 
statutory  criteria,  EPA  believes  that 


prioritization  of  chemicals  for  listing 
under  section  313  should  be  based 
largely  on  hazard,  not  on  risk.  In  this 
case,  EPA  received  a  petition  and  is 
required  by  section  313(e)  to  act  in 
response  to  the  petition. 

Three  commenters  suggested  that, 
prior  to  adding  chemicals,  EPA  should 
subject  them  to  a  "jwlicy  screen"  to 
determine,  for  example,  if  EPCRA  is  the 
most  appropriate  mechanism  for 
collecting  data  about  the  chemicals, 
whether  listing  the  chemical  best  serves 
the  public  right-to-know  purposes  of 
EPCRA,  or  whether  listing  will  promote 
good  environmental  practices  with 
respect  to  the  chemical.  One  commenter 
contended  that  EPA  needs  to  evaluate 
and  articulate  the  usefulness  of 
collecting  this  data  for  these  chemicals. 
The  Agency  believes  that  EPCRA 
section  313  is  an  appropriate 
mechanism  for  collecting  data  on  these 
chemicals,  and  that  listing  these 
chemicals  will  serve  the  purposes  of 
EPCRA  by  providing  the  public  with 
information  about  releases  of  these 
chemicals  from  facilities.  EPA  believes 
that  EPCRA  section  313  data  have  been 
extremely  useful  to  the  public,  industry, 
and  government,  particularly  in 
promoting  good  environmental  practices 
with  respect  to  toxic  chemicals,  and  the 
Agency  fully  expects  this  to  be  true  for 
these  chemicals  as  well. 

B.  Manufacturing  Volume  Threshold 

Twelve  commenters,  primarily  from 
industry,  expressed  support  for  the  use 
of  a  manufacturing  volume  threshold  in 
EPCRA  section  313  listing  decisions. 
These  commenters  agreed  with  the 
Agency's  position  that  the  public's 
right-to-know  is  not  served  by  listing 
chemicals  for  which  few,  if  any,  reports 
would  be  submitted.  In  contrast,  31 
commenters,  primarily  environmental 
and  public  interest  groups,  labor  groups, 
and  private  citizens,  supported  the 
proposal  to  add  all  68  chemicals  and  2 
categories  that  were  found  to  meet  the 
toxicity  criteria  and  opposed  the 
proposal  to  employ  a  manufacturing 
volume  threshold.  These  commenters 
stated  that  it  is  inappropriate  to  use 
production  volume  data  to  make  listing 
determinations  that  should  be  based 
solely  on  toxicity. 

Two  commenters  maintained  that  use 
of  the  manufacturing  volume  threshold 
is  appropriate,  because  EPA  has  the 
option  but  is  not  required  to  list 
chemicals  that  meet  the  statutory 
criteria  for  listing.  Two  other 
commenters  contended  that  the  law  and 
legislative  history  make  it  clear  that, 
when  responding  to  a  governor's 
petition,  EPA  has  a  mandatory  duty  to 
add  all  chemicals  that  meet  the  toxicity 


criteria  in  section  313(d)(2).  These  latter 
commenters  contend  that  the  discretion 
cited  by  EPA  in  the  proposal  applies  to 
Agency-initiated  actions  only.  Four 
commenters  state  that  the  use  of  a 
manufacturing  level  threshold  as  a  basis 
for  listing  is  inappropriate,  because  the 
statute  expressly  lists  the  types  of  data 
to  be  considered  in  chemical  listing 
decisions,  and  manufacturing  data  are 
not  included  in  that  list.  Five 
commenters  contended  that  choosing 
not  to  list  certain  toxic  chemicals 
because  they  are  not  manufactured  at 
levels  that  exceed  a  certain  volume 
threshold  is  inconsistent  with  or 
contravenes  the  intent  of  the  statute. 

EPA  reaffirms  its  belief,  stated  in  the 
proposal,  that  "the  use  of  a 
manufacturing  volume  threshold  in 
responding  to  petitions  under  section 
313(e)  is  appropriate  and  within  the 
authority  granted  by  EPCRA"  (57  FR 
41035.  September  8. 1992).  The  detailed 
rationale  for  this  belief  is  included  in 
the  proposal  and  is  not  reiterated  here. 
However.  In  summary,  the  Agency 
believes  that  the  discretion  granted 
under  section  313(d)(2)  in  the  words  "a 
chemical  may  be  added"  applies  equally 
to  Agency-initiated  actions  and  to 
petition  responses.  Section  313(e), 
which  governs  the  petition  process, 
explicitly  directs  the  Agency  to.  if 
appropriate,  initiate  a  rulemaking  "in 
accordance  with  subsection  (d)(2)." 
Further,  the  Agency  believes  that  the 
use  of  this  threshold  is  not  only  a 
permissible  and  reasonable 
interpretation  of  the  statute,  but  also 
"consistent  with  the  section  313  list's 
purpose  of  generation  of  publicly 
available  release  data  on  listed 
chemicals  and  therefore  a  valid  exercise 
of  the  Agency's  discretion"  (57  FR 
41035).  Finally,  while  the  statute 
specifies  generally  accepted  scientific 
principles,  laboratory  tests,  and  other 
studies  as  the  permissible  bases  for 
making  a  toxicity  determination  under 
section  313(d)(2).  EPCRA  does  not 
preclude  the  Agency  from  considering 
other  mformation,  such  as  production 
volume,  when  exercising  its  discretion 
when  responding  to  a  petition  to  list  or 
not  list  a  chemical  that  may  meet  the 
toxicity  criteria. 

Three  commenters  contended  that 
EPA  should  not  use  a  manufacturing 
volume  threshold  because  available 
production  data  may  be  inaccurate  or 
incomplete  and  therefore  an  inadequate 
basis  for  a  decision.  EPA  acknowledged 
in  the  proposal  that  "information  used 
to  determine  if  a  chemical  is 
manufactured,  imported  or  processed  in 
quantities  greater  than  an  established 
manufacturing  volume  threshold...is 
limited"  (57  FR  41038,  September  2. 
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1992).  In  the  proposal,  EPA  presented 
the  production  volume  information  it 
had  obtained  and  specifically  sought 
information  from  the  commenters  on 
production  volumes.  However,  no 
additional  information  about  production 
of  any  of  these  chemicals  above  either 
a  10.000  pound  or  a  25.000  pound 
threshold  was  provided  by  any 
commenter. 

The  Agency  has  conducted  an 
extensive  search  of  a  number  of 
different  data  sources  to  ensure  that  the 
best  possible  production  information 
was  used  for  the  hns\  decisions.  While 
these  data  may  be  incomplete  or 
inaccurate  for  some  chemicals.  EPA 
believes  that,  as  the  best  available 
information,  it  constitutes  a  reasonable 
basis  for  these  decisions. 

EPA  conducted,  subsequent  to  the 
proposal,  a  search  of  a  variety  of  data 
sources  to  attempt  to  identify 
production  that  was  not  identified  at  the 
proposal  stage.  The  revised  economic 
analysis  (Ref.  2)  provides  information 
about  the  additional  data  sources  that 
were  examined  and  the  results  of  the 
search  for  additional  production  data. 
One  chemical  (hexachlorophene)  and 
one  chemical  category  (warfarin  and 
salts)  were  identified  with 
manufacturing  or  import  volumes  in 
excess  of  the  10.000  pound  threshold. 
(One  chemical,  trypan  blue,  had  already 
been  identified  at  tne  proposal  stage  as 
having  a  manufacturing  or  import 
volume  above  10,000  pounds.)  One 
additional  chemical,  paraldehyde,  was 
identlHed  with  a  known  import  volume 
of  5,000  pounds  and  is  also  known  to 
form  fix)m  acetaldehyde,  a  listed  section 
313  chemical,  on  standing.  It  is  EPA's 
belief  that  this  evidence  of  import  and 
coincidental  manufacture  indicate  that 
production  of  paraldehyde  could 
reasonably  be  anticipated  to  exceed  the 
10.000  pound  threshold. 

Three  commenters  objected  to  the  use 
of  a  manufacturing  volume  threshold 
because  any  confidential  business 
information  (CBI)  used  by  EPA  as  a 
justification  for  a  decision  could  not  be 
released  to  the  public  or  listed  as  a 
justification  for  rulemaking  in  the 
Federal  Register.  Therefore,  the  public 
would  not  be  able  to  check  or  comment 
on  EPA's  judgments  made  using  these 
data.  In  response.  EPA  has  several 
options  for  using  CBI  data  as  a  basis  for 
a  rulemaking.  EPA  can  request  a  waiver 
from  facilities  to  release  certain 
information  to  the  public.  Alternatively, 
EPA  can  aggregate  or  otherwise  mask 
facility-specific  information  in  ways 
that  provide  the  necessary  information 
to  the  public  without  divulging  CBI. 
Therefore.  EPA  does  not  believe  that  the 
possibility  that  CBI  data  will  undermine 


the  discretionary  use  of  production 
volume  in  an  EPCRA  listing  decision 
provides  a  sufficient  reason  to  abandon 
the  manufacturing  volume  threshold 
approach. 

Ten  public  interest  group  commenters 
stated  that  adding  chemicals  for  which 
no  reptorts  would  be  expected  imposes 
no  serious  burden  on  the  regulated 
community.  Therefore  the  decision  to 
refrain  fi-om  adding  chemicals  that 
would  not  be  expected  to  yield  reports 
will  provide  no  or  only  negligible 
burden  relief  to  facilities.  Two 
commenters  argued  that  the  fact  that  the 
regulated  community  has  never 
petitioned  EPA  to  remove  firom  EPCRA 
section  313  the  chemicals  for  which  no 
reports  have  ever  been  received, 
indicates  that  the  regulated  community 
is  not  concerned  about  the  negligible 
burden  of  having  these  chemicals  on  the 
list.  Industry  commenters  contended 
that  listing  chemicals  for  which  no 
reports  would  be  expected  imposes  a 
burden  on  industry  because  subject 
facilities  would  still  be  required  to 
determine  whether  they  exceed 
thresholds  for  these  chemicals.  They 
also  contend  that  facilities  may  be 
subject  to  an  indirect  burden  from  other 
regulatory  requirements  triggered  by  an 
EPCRA  section  313  listing. 

EPA  believes  that  listing  chemicals  for 
which  no  reports  would  be  expected 
would  impose  some  additional  burden 
on  industry  without  producing  any 
notable  benefit.  Some  additional  burden 
would  be  involved  in  examining  a 
longer  list  of  chemicals  to  determine 
which,  if  any,  are  manufactured, 
processed,  or  used  at  a  subject  facility. 
Some  additional  burden  may  also  be 
imposed  if  the  facility  manufactures, 
processes,  or  uses  a  small  quantity  of 
any  of  these  chemicals  and  therefore 
must  perform  threshold  calculations  to 
determine  reporting  obligations.  EPA 
acknowledges  that,  for  most  facilities, 
the  additional  burden  is  likely  to  be 
minor.  However,  the  Agency  believes 
that  even  this  minor  additional  burden 
would  not  be  justified  if  there  were 
clearly  no  reasonable  basis  for  the 
Agency  to  expect  submission  of  reports 
for  these  chemicals.  EPA  also  believes 
that  the  absence  of  petitions  to  remove 
certain  chemicals  from  the  list  does  not 
necessarily  indicate  that  the  regulated 
community  is  not  concerned  with  the 
burden  associated  with  the  presence  on 
the  list  of  those  chemicals  or  other 
chemicals  for  which  no  reporting  would 
be  expected.  Indeed,  the  general  support 
for  the  use  of  a  manufactuiring  volume 
threshold  expressed  by  the  regulated 
community  in  the  public  comment 
period  suggests  the  contrary. 


Eighteen  commenters  contended  that 
listing  these  chemicals  individually 
later  because  of  production  increases 
would  be  a  cimibersome,  costly,  and 
inefficient  process  that  would  waste 
scarce  EPA  resources.  EPA  does  not 
expect  future  individual  listing  to  be 
particularly  cumbersome,  inefficient,  or 
time-consuming.  Hazard  assessments 
have  already  been  performed  for  these 
chemicals.  Therefore,  it  would  be 
relatively  simple  to  add  these  chemicals 
in  the  future  based  on  evidence  of 
production  or  use  volumes  likely  to 
generate  reports.  Thirteen  commenters 
contended  that  such  future  listing  may 
result  in  the  loss  of  one,  two,  or  more 
years'  data  between  the  time  that 
production  increased  and  the  time  that 
the  reporting  requirement  would  take 
effect.  For  the  18  chemicals  subject  to 
the  significant  new  use  rules  being 
promulgated  today,  EPA  does  not  expect 
any  loss  of  data.  The  significant  new  use 
rules,  which  are  also  being  promulgated 
in  final  form  today,  will  require 
facilities  to  submit  notification  to  the 
Agency  of  their  intent  to  produce  any  of 
the  subject  chemicals  in  quantities  of 
10,000  pounds  or  more.  Upon  receipt  of 
this  notice,  the  Agency  may  require 
under  TSCA  authorities  the  submission 
of  additional  data  about  this  production, 
including  the  data  that  would  be 
required  under  EPCRA  section  313.  For 
chemicals  that  are  not  subject  to  the 
significant  new  use  rules,  EPA 
acknowledges  that  there  may  be  a  time 
lag  for  receipt  of  Form  R  reports  under 
this  approach.  However,  the  number  of 
lost  reports  would  not  be  expected  to  be 
large  unless  one  or  more  of  these 
chemicals  that  are  currently  believed  to 
be  out  of  production  entirely  or 
produced  in  only  very  low  quantities 
underwent  a  sudden  and  dramatic 
production  increase.  The  production 
data  tlie  Agency  has  examined  gives  the 
Agency  no  reason  to  expect  such 
sudden  production  increases  for  any  of 
these  chemicals.  For  example,  many  of 
these  chemicals  are  canceled  pesticides 
or  drugs  that  are  no  longer  approved  for 
use  in  this  country  and  do  not  appear 
to  be  produced  for  export.  For  chemicals 
such  as  these,  it  is  reasonable  to  expect 
future  production  to  remain  constant  or 
to  decline. 

Two  commenters  argued  that,  if  a 
manufacturing  level  threshold  is  to  be 
employed,  it  should  be  set  at  10,000 
pounds,  rather  than  25,000  pounds, 
since  10,000  pounds  represents  the 
lowest  activity  threshold  for  reporting 
under  section  313.  The  Agency  reaffirms 
that  the  purpose  of  a  manufacturing 
volume  threshold  would  be  to  ensure 
that  chemicals  are  only  added  to  EPCRA 
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s  action  313  if  it  is  reasonable  to  expect 
submission  of  reports  for  those 
[hemicals.  In  general,  the  Agency  agrees 
ivifh  the  commenters  that  the 
anufacturing  volume  threshold  used 
making  decisions  to  add  chemicals  to 
e  section  313  list  should  correspond 
the  lowest  section  313  activity 
reshold  for  reporting,  wrhich  is  the 
0.000  pound  threshold  for  otherwise 
using  a  chemical.  Accordingly,  a 
itianufacturing  volume  threshold  of 
0.000  pounds  was  adopted  for  this 
ction.  However,  in  certain  cases, 
sadily  available  and  reliable 
reduction  and  use  information  may 
d  the  Agency  to  conclude  that  no 
ports  would  be  submitted  for  a 
emical  whose  known  production 
EJxceeds  10,000  pounds  but  is  less  than 
35.000  pounds.  In  such  cases,  the 
Agency  may  use  its  discretion  not  to  list 
ihat  chemical. 

Two  commenters  contended  that 
ling  to  list  toxic  chemicals  that 
rrently  are  not  produced  or  are 
roduced  in  low  quantities  may  cause 
usinesses  to  switch  their 
anufacturing,  processing,  or  use  from 
Isted  section  313  chemicals  to 
qhemicals  that  are  not  on  the  section 
13  list.  While  such  substitution  may 
rtainly  occur,  EPA  does  not  believe  it 
likely  for  the  majority  of  these 
emicals,  since  many  of  them  are 
Qanceled,  restricted,  or  are  research  or 
riiedical  chemicals  used  in  small 
(  uantities  for  very  specific  purposes. 
I  or  chemicals  that  are  subject  to  the 
jsignificant  new  use  rules  being 
[iromulgated  today,  EPA  would  receive 
notification  of  a  facility's  intent  to 
rpanufacture  any  of  these  chemicals  in 
quantities  of  at  least  10,000  pounds.  If 
^idence  of  production  at  or  above  the 
10,000  pound  threshold  becomes 
Available  for  any  chemical,  whether 
ihrough  notice  under  the  significant 
ijew  use  rules  or  through  other  means, 
tjie  Agency  will  examine  that  chemical 
for  potential  addition  to  the  EPCRA 
section  313  list. 

I  One  commenter  stated  that  some 
chemicals  that  are  not  produced  in  large 
quantities  nationally  are  of  particular 
interest  in  the  commenter's  local  area. 
However,  the  commenter  did  not 
identify  particular  chemicals  or  provide 
toy  production  information.  Under 
EPA's  approach,  the  manufacturing 
volume  threshold  applies  on  a  per 
bcility  basis.  Therefore,  if  a  chemical  is 
Known  to  be  produced  at  a  facility  in  the 
liommenter's  area  in  a  quantity  that 
ijtrould  be  sufficient  to  generate  a  section 
313  Form  R  report,  that  chemical  would 
be  listed  under  this  action. 


C.  Production  Tracking  Mechanism 

EPA  recognized  in  the  proposal  that 
there  may  be  future  production  of 
certain  of  these  chemicals  in  excess  of 
the  manufacturing  volume  threshold. 
Therefore,  the  Agency  stated  its 
intention  to  promulgate  a  significant 
new  use  rule  (SNUR)  under  TSCA 
section  5(a)(2)  to  identify  such  future 
production.  The  SNUR  was  proposed 
for  21  chemical  substances  and  1 
chemical  category  that  were  on  the 
TSCA  section  8(b)  Inventory  of 
Qiemical  Substances  and  were  believed 
to  meet  the  EPCRA  section  313(d)(2) 
toxicity  criteria,  but  were  not  known  tc 
be  in  production  at  or  above  25.000 
pounds.  The  Agency  requested 
comment  on  the  suitability  of  the  SNUR 
as  a  production  tracking  mechanism,  as 
well  as  on  the  use  of  other  regulatory 
mechanisms  for  obtaining  production 
volume  information. 

Five  commenters  objected  to  the  use 
of  the  SNUR  because  they  believe  it 
imposes  excessively  burdensome 
requirements  and  collects  more 
information  than  is  needed  for  the 
stated  purpose.  Four  commenters  stated 
that  the  burden  reduction  of  not  listing 
the  chemicals  would  be  outweighed  by 
the  additional  burden  of  the  SNUR.  and 
therefore  the  Agency  should  simply 
make  a  listing  decision  rather  than 
promulgate  the  SNUR.  One  commenter 
contended  that  using  a  SNUR  to  track 
future  production  for  EPCRA  purposes 
is  not  an  appropriate  use  of  a  SNUR. 
which  is  supposed  to  be  used  for 
tracking  new  uses  of  a  chemical 
substance  for  TSCA  purposes.  Four 
commenters  contended  that  the  Agency 
should  consider  a  less  burdensome 
tracking  mechanism,  such  as  a  minimal 
notification  requirement  under  TSCA 
section  8(a).  Several  commenters 
objected  to  the  use  of  a  SNUR  because 
the  SNUR  could  not  track  production  of 
chemicals  not  covered  by  TSCA,  such  as 
drugs,  drug  intermediates,  and 
pesticides.  Two  commenters  stated  that 
compliance  with  the  SNUR 
requirements  might  not  be  as  high  as 
compliance  with  EPCRA  section  313, 
since  EPCRA  section  313  has  high 
visibility  and  can  be  enforced  with 
citizen  suits. 

The  Agency  has  closely  considered 
these  comments  and  has  determined 
that  a  SNUR  remains  the  most 
appropriate  mechanism  for  monitoring 
these  chemical  substances  and  taking 
follow-up  action,  if  appropriate. 
Therefore,  the  Agency  is  promulgating 
SNURs  for  18  of  the  chemical 
substances  for  which  a  SNUR  was 
proposed.  Three  chemicals 
(hexachlorophene,  paraldehyde,  and 


trypan  blue)  and  one  chemical  category 
(warfarin  and  salts)  that  were  included 
in  the  proposed  SNUR  are  not  included 
in  today's  final  SNURs  because  they  are 
being  added  to  the  EPCRA  section  313 
list  today. 

EPA  disagrees  that  using  a  SNUR  to 
track  future  production  is  an 
inappropriate  use  of  TSCA  section 
5(a)(2).  Indeed,  as  indicated  in  the 
TSCA  Conference  Report,  Congress 
specifically  contemplated  such  a  use  in 
drafting  TSCA.  "Thus  a  significant 
increase  in  the  projected  volume  of 
manufacture  or  processing  for  a 
substance,  a  significant  change  in  the 
type  or  form  of  human  or  environmental 
exposure,  or  a  significant  increase  in  the 
magnitude  or  duration  of  human  or 
environmental  exposure  could  be  the 
basis  for  determining  that  a  use  is  a 
significant  new  use."  (H.R  Rep.  1679, 
94th  Cong.,  2d  Sess.  66  (1976)).  In 
addition,  there  is  no  indication  in  TSCA 
or  the  legislative  history  that  SNURs  are 
to  be  used  only  for  TSCA  purposes.  In 
fact,  it  was  broadly  acknowledged  by 
Congress  that  TSCA  is  to  be  a  "gap 
filler"  in  relation  to  other  laws 
administered  by  EPA. 

EPA  disagrees  that  submission  of  a 
significant  new  use  notice  (SNUN)  is  an 
excessively  burdensome  requirement. 
The  chemical  substances  for  which  EPA 
is  issuing  SNURs  are  known  to.  or  can 
reasonably  be  anticipated  to  cause  an 
adverse  effect  on  hiunans  or  the 
environment.  These  chemical 
substances  are  currently  produced 
below  the  section  313  reporting 
threshold  for  otherwise  using  a 
chemical  substance  of  10,000  pounds  at 
any  facility.  Production  volume 
increases  above  this  level,  and 
subsequent  changes  in  exposures  to 
these  chemical  substances,  may  present 
an  unreasonable  risk  of  injuiy  to  hiiman 
health  or  the  environment.  The  burden 
estimated  for  submission  of  SNUNs  to 
the  Agency  is  not  unreasonable,  since 
receipt  of  the  notice  will  allow  EPA  to 
evaluate  the  new  exposure  scenarios, 
consider  additional  data  submitted  with 
the  notice,  and  take  action  under  TSCA 
section  5(e)  or  5(f).  if  appropriate,  to 
develop  additional  data  or  prevent  an 
unreasonable  risk.  Following  receipt  of 
a  SNUN.  and  subsequent  evaluation  of 
available  data  on  the  chemical 
substance.  EPA  may  also  determine  to 
list  the  chemical  under  EPCRA  section 
313. 

EPA's  determination  to  issue  SNURs 
for  these  chemical  substances  rather 
than  list  them  under  EPCRA  section  313 
is  not  based  upon  the  relative  burden  of 
reporting  for  EPCRA  section  313  versus 
reporting  under  a  SNUR.  but  rather  the 
appropriateness  of  each  statutory 
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section  for  managing  toxic  chemical 
problems.  The  primary  purpose  of  a 
SNUR  is  to  ensure  that  the  Agency  is 
notified  prior  to  any  significant  or  new 
exposures  to  new  or  existing  chemical 
substances.  For  example,  a  SNUR  may 
be  promulgated  to  obtain  a  notice  prior 
to  resumption  of  production  of  a 
chemical  substance  that  has  been 
phased  out  of  commerce  because  of 
health  concerns,  or  changes  in  worker 
exposure  or  pollution  control  measures 
for  hazardous  chemical  substances 
which  could  effect  exposure  levels. 
Today's  action  is  consistent  with  EPA's 
past  use  of  TSCA  section  5(a)(2].  As 
noted  in  the  preamble  to  the  proposed 
rule,  EPA  believes  that  it  is  important  to 
focus  on  those  toxic  chemicals  that  will 
yield  data  for  the  public.  Because  these 
chemicals  are  produced  below  the 
reporting  threshold,  adding  the 
chemicals  to  the  EPCRA  section  313  list 
would  not  yield  data  for  the  public. 

EPA  considered  the  use  of  a  TSCA 
section  8(a]  reporting  rule  as  an 
alternative  to  a  SNUR.  A  section  8{a) 
rule  would  provide  a  means  to  acquire 
production  volume  and  other  exposure 
related  data  on  these  chemicals. 
However,  section  8{a)  is  limited  when 
compared  to  section  5(a)(2)  in  that  it 
does  not  provide  a  mechanism  for 
follow-up  collection  or  generation  of 
additional  data,  or  for  mitigation  of 
possible  unreasonable  risks,  except  by 
subsequent  rulemaking.  Because  these 
chemical  substances  are  known  to  be 
hazardous,  EPA  considers  the  follow-up 
authorities  contained  in  section  5  of 
TSCA  to  be  appropriate.  In  addition, 
small  businesses  are  exempt  from 
reporting  under  TSCA  section  8(a),  and 
EPA  believes  it  could  miss  increases  in 
production  by  small  busin/^sses  if  it 
used  section  8(a)  Tather-Xa^  SNURs. 

EPA  disagrees  with  tt^ecommenters 
who  argued  that  SNUI^  should  not  be 
used  as  a  production  tracking 
mechanism  in  this  situation  because 
they  cannot  be  used  fo^  chemicals  not 
covered  by  TSCA,  suchN^s  drugs  and 
pesticides.  The  fact  that  SNURs  are 
inappropriate  tracking  mg^hanisms  for 
certain  of  these  chemicals  does  not 
argue  against  their  use  for  other 
chemicals  that  are  covered  by  TSCA. 
EPA  has  not  identified  any  more 
suitable  production  tracking 
mechanism,  and  therefore  believes  that 
it  is  preferable  to  use  the  SNURs  rather 
than  another  alternative  or  no  tracking 
mechanism  at  all.  It  should  be  noted 
that  pesticides  and  drugs  that  have 
other,  non-pesticidal  or  non-drug  uses 
may  be  included  on  the  TSCA  Inventory 
(e.g.,  DDTJ  and  can  be  appropriate 
subjects  of  SNURs. 


EPA  agrees  that  EPCRA  section  313 
has  high  visibility,  and  can  be  enforced 
by  citizen  suits.  However,  under  TSCA, 
penalties  for  violation  can  reach  S25,000 
per  day  per  violation.  Because  SNUR 
violations  are  considered  among  the 
most  egregious  of  possible  TSCA 
violations,  companies  have  a  strong 
motivation  to  comply.  In  addition.  EPA 
diligently  monitors  compliance  with 
section  5(a)(2).  Finally,  TSCA  section  20 
also  has  authority  for  citizen  suits  to 
enforce  TSCA  rules.  EPA,  therefore, 
does  not  believe  that  there  is  any 
evidence  or  compelling  reason  to 
believe  that  compliance  with  EPCRA 
section  313  would  be  higher  than  for 
TSCA  section  5(a)(2). 

Unit  V.  of  this  preamble  contains 
additional  discussion  on  the  SNURs 
being  finalized  today. 

D.  Addition  of  Categories 

Two  chemical  categories 
(ethylenebisdithiocart)amic  acid,  salts 
and  esters;  warfarin  and  salts)  were 
proposed  for  listing.  Four  commenters 
contended  that  EPCRA  does  not  provide 
for  the  addition  of  a  chemical  category 
without  individually  evaluating  and 
justifying  each  member  of  that  category. 
The  Agency  believes  that  the  statutory 
authority  to  add  "a  chemical"  to  the  list 
may  be  reasonably  interpreted  to 
include  the  authority  to  add  groups  or 
categories  of  chemicals  to  the  list, 
particularly  in  light  of  the  fact  that  the 
original  list  adopted  by  Congress  in 
section  313(c)  of  EPCRA  included  20 
chemical  categories,  mostly  metal 
compounds,  but  also  including 
categories  of  organic  chemicals  such  as 
chlorophenols.  The  Agency  believes  it 
may  satisfy  the  statutory  critef  ia  for 
adding  a  chemical  category  m  the  list  by 
identifying  the  toxic  effect  of  concern 
for  at  least  one  member  of  the  category, 
and  then  showing  why  that  erf^  may 
reasonably  be  expected  to  be  caiits^  by 
all  other  members  of  that  category.  The 
justification  for  the  listing  of  the  two 
categories  in  this  action  is  given  below 
in  the  chemical-specific  portion  of  the 
response  to  comments  section. 

Four  commenters  objected  to  the 
listing  of  chemical  categories  because 
categories  are  difficult  for  EPA  to 
administer  and/or  for  the  public  and 
industry  to  understand.  They  also 
contend  that  industry  compliance  with 
reporting  and  supplier  notification 
requirements  is  more  difficult  for 
categories  because  facilities  are  not 
provided  with  discrete  chemical  names 
and  Chemical  Abstract  Service  (CAS) 
registry  numbers.  Because  the  two 
categories  being  added  to  the  section 
313  list  today  each  consist  of  chemicals 
that  are  similar  chemically  and  in 


potential  effect,  EPA  believes  that  these 
categories  will  not  be  difficuh  for  the 
public  or  industry  to  understand  or  for 
the  Agency  to  administer.  The  Agency 
will  work  with  the  public  and  the 
regulated  community  to  develop,  as 
appropriate,  any  interpretations  and 
guidance  the  Agency  determines  are 
necessary  to  facilitate  accurate  reporting 
for  these  categories. 

Several  commenters  stated  that 
categories  should  only  be  used  to  group 
compounds  that  are  similar  chemically 
and  in  potential  effects.  As  stated  above, 
it  is  the  Agency's  belief  that  the  two 
categories  added  to  section  313  in  this 
action  are  each  composed  of  chemicals 
that  are   imilar  chemically  and  in 
potential  effects. 

The  Agency  proposed  to  add  9 
polycyclic  organic  compounds  to  the 
section  313  list  and  requested  comment 
on  whether  these  chemicals  should  be 
listed  as  a  category  rather  than 
individually.  The  Agency  is  not  adding 
any  of  these  polycyclic  organic 
compounds  to  the  EPCRA  section  313 
list  in  today's  action.  Eight  of  these 
compounds  have  been  referred  for 
consideration  under  the  Agency- 
initiated  chemical  list  expansion  effort. 
In  that  expansion  effort,  the  Agency  is 
considering  the  addition  of  a  delineated 
category  of  polycyclic  aromatic 
compounds  (PACs)  to  the  EPCRA 
section  313  list.  The  eight  polycyclic 
organic  compounds  are  being  referred 
for  possible  inclusion  in  that  category 
because  they  are  similar  in  structure, 
origin,  and  the  type  of  adverse  effect 
induced  to  the  other  constituents  of  the 
possible  PAC  category.  Specific 
comments  already  received  on  the 
grouping  of  these  compounds  into  a 
category  will  not  be  addressed  in 
today's  action,  but  w  ill  be  referred  for 
consideration  in  the  final  rule  for  the 
chemical  list  expansion  effort. 

One  polycyclic  organic  compound 
(fluoranthene)  that  was  included  in  the 
proposal  is  not  being  referred  for 
consideration  in  the  PAC  category  under 
the  chemical  list  expansion  effort 
because  it  is  not  similar  to  the  other 
constituents  in  typ>e  of  adverse  effect 
induced.  However,  that  chemical  is  not 
being  added  to  the  EPCRA  section  313 
list  in  thiSfTule  because  it  does  not  meet 
the  manufacturing  threshold. 

E.  Use  of  Predictive  Techniques 

The  hazard  assessments  for  several  of 
the  chemicals  in  the  proposal  included 
estimated  aquatic  toxicity  values 
generated  from  quantitative  structure 
activity  relationship  equations  (QSARs) 
and  other  predictive  techniques.  Several 
commenters  objected  to  the  use  of 
values  generated  by  these  predictive 
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I  echniques  as  evidence  that  a  chemical 
tneets  the  toxicity  criteria  of  section  313. 
Some  commenters  stated  that  there  is  no 
|>asis  in  the  statute  or  the  legislative 
Jiistory  for  their  use.  Other  commenters 
Relieved  that  such  predictive  techniques 
:ould  be  used,  but  not  as  a  sufficient 
lasis  by  themselves  for  listing  a 
:hemical  on  section  313.  Some 
;ommenters  questioned  the  technical 
iiccuracy  of  QSARs.  since  their 
)redictive  power  varies,  and 
:omparison  of  QSAR  data  with  actual 
iquatic  toxicity  results  can  show  a 
iignificant  margin  of  error  in  some  • 
:ases.  One  commenter  requested  that 
he  QSAR  reference  manual  or  other 
iupporting  documentation  be  added  to 
he  docket.  This  reference  manual  was 
idded  to  the  docket  and  its  availability 
was  announced  in  a  Federal  Register 
notice  of  availability  published 
September  10, 1993  (58  FR  47709). 

EPA  believes  that,  where  no  or 
insufficient  actual  aquatic  toxicity  data 
jxist  upon  which  to  base  a  decision. 
;oxicity  estimates  generated  by  QSARs 
jnd  other  predictive  techniques  may 
:onstitute  sufficient  evidence  that  a 
chemical  meets  the  section  313  listing 
criteria.  EPA's  authority  to  use  such 
predictive  techniques  derives  from 
section  313(d)(2)  of  the  statute,  which 
states  that  EPA  shall  base  its  listing 
determinations  on.  inter  alia,  "generally 
accepted  scientific  principles."  EPA 
pelieves  that  the  aquatic  QSAR 
jequations  that  are  in  widespread  use 
bnd  that  show  a  high  correlation 
between  estimated  and  measured 
aquatic  toxicity  values  can  be 
considered  to  be  generally  accepted 
scientific  principles  (Ref.  3)  and  can 
form  the  basis  of  a  listing  determination. 
However,  none  of  EPA's  listing 
decisions  for  this  final  rule  rely  solely 
on  aquatic  toxicity  values  generated  by 
QSARs  or  other  predictive  techniques. 
Several  chemicals  for  which  QSAR 
estimates  were  included  in  the  proposal 
are  being  added  to  the  list  based  upon 
other,  sufficient  evidence  of  toxicity. 
The  remainder  of  the  chemicals  for 
which  QSAR  estimates  were  included  in 
the  proposal  are  not  being  added  to  the 
list  in  this  action  because  their 
production  does  not  exceed  the 
manufacturing  level  threshold. 

F.  General  Technical  Comments 

Five  commenters  contended  that 
chemicals  whose  evidence  of  toxicity 
places  them  in  the  "may  be  sufficient" 
category  of  the  Draft  Hazard  Assessment 
Guidelines  (Ref.  1)  should  not  be  listed 
undter  EPCRA  section  313  because  they 
do  not  reach  the  level  of  significance 
specified  in  the  statute.  These 
commenters  contended  that  the 


statutory  listing  criteria  are  more 
stringent  than  those  used  to  develop  the 
proposal.  One  commenter  pointed  out 
that,  according  to  the  Draft  Hazard 
Assessment  Guidelines,  the  Agency  did 
not  intend  to  automatically  list  all  the 
"may  be  sufficient"  chemicals;  two 
commenters  pointed  out  that  these 
guidelines  call  for  a  two-step  approach 
of  initial  screening  followed  by  an  in- 
depth  hazard  analysis,  and  that  it  did 
not  appear  that  this  in-depth  hazard 
analysis  was  performed. 

EPA  agrees  with  the  commenters  that 
a  determination  of  "sufficient"  evidence 
is  required  to  support  the  listing  of  a 
chemical  under  section  313.  For  each  of 
the  14  chemicals  that  were  classified  as 
"may  be  sufficient"  in  the  alternative 
proposal  and  that  had  evidence  of 
production  exceeding  the 
manufacturing  threshold,  EPA  has  now 
conducted  a  detailed  hazard  assessment 
to  determine  whether  there  is  sufficient 
evidence  to  establish  that  the  chemical 
meets  the  statutory  criteria  for  addition 
to  the  list  (Ref.  4).  To  make  this 
determination.  EPA  reviewed  the 
readily  available  toxicity  information  on 
the  chemicals  for  the  effects  cited  in  the 
proposed  rule,  environmental  fate  data 
where  appropriate,  and  any  public 
comment  received.  EPA's  determination 
that  a  chemical  is  known  to  cause  or  can 
reasonably  be  anticipated  to  cause  one 
of  the  adverse  effects  described  in 
section  313(d)(2)  is  based  on  the 
significance  of  the  effects  induced  by 
the  chemical,  the  severity  of  the  effects, 
the  dose  level  causing  the  effect,  and  the 
quality  and  quantity  of  the  available 
data.  This  included  a  consideration  of 
the  type  of  hazard  data  (e.g.,  data  in 
animals  versus  human)  and  the 
confidence  in  this  hazard  data  base  (e.g.. 
the  sufficiency  of  the  hazard  data). 
Based  on  the  results  of  these  hazard 
assessments  (Ref.  4),  all  of  the  chemicals 
being  added  to  the  EPCRA  section  313 
list  in  this  action  have  sufficient 
evidence  that  they  meet  one  or  more  of 
the  statutory  listing  criteria  under 
EPCRA  section  313(d)(2).  The  basis  for 
the  listing  decisions  is  presented  in  Unit 
III.  of  this  preamble. 

One  commenter  maintained  that 
intraperitoneal  (stomach  cavity) 
injection  has  minimal  relevance  for 
evaluating  potential  human  exposure 
from  industrial  situations  and  should 
not  be  used  to  support  an  EPCRA 
section  313  listing  decision.  The 
commenter  contended  that,  if 
considered  at  all,  intraperitoneal 
injection  is  a  form  of  exposure  that 
should  be  considered  in  establishing  a 
section  313(d)(2)(A)  finding  of  acute 
effects,  not  a  section  313(d)(2)(B) 
finding  of  chronic  effects. 


EPA  disagrees  with  the  commenter.  In 
making  section  313  listing  decisions,  the 
Agency  cannot  ignore  the  possible 
significance  of  any  existing  data, 
including  data  from  intraperitoneal 
injection  studies.  Although  it  is 
preferable  to  have  toxicity  data  from  the 
common  routes  of  human  exposure  for 
risk  assessment,  EPA  has  taken  the 
conservative  approach  for  hazard 
identification  under  EPCRA  section  313. 
This  comment  related  to  two  chemicals 
(malononitrile  and  pentachloroethane) 
that  are  being  added  to  the  section  313 
list  today.  For  these  chemicals,  any  data 
from  intraperitoneal  or  other  injection 
routes  of  exposure  are  supplemented  by 
data  from  other,  noninjection  exposure 
routes.  For  example,  in  addition  to 
chronic  human  and  rat  injection  studies 
to  support  the  neurotoxicity  concerns  of 
malononitrile,  acute  inhalation  studies 
in  rats  and  mice  were  also  available 
which  demonstrated  acute  neurotoxicity 
effects  for  this  chemical  (Ref.  4).  For 
pentachloroethane,  acute  (dog)  and 
chronic  (dog  and  cat)  inhalation  studies 
showed  numerous  neurological  effects 
(Ref.  4).  The  proposed  rule  contains 
information  on  EPA's  review  of  these 
chemicals,  including  the  toxicity 
evaluation.  This  background 
information  will  not  be  repeated  here  in 
the  final  rule.  Based  on  EPA's  reanalysis 
of  the  available  information  in  the 
proposed  rule  for  these  two  chemicals 
(Ret.  4),  EPA  has  determined  that 
malononitrile  and  pentachloroethane 
have  sufficient  evidence  to  me€K  the 
statutory  listing  criteria  under  EPCRA 
section  313(d)(2)(B). 

One  commenter  objected  to  the  use  of 
data  concerning  effects  of  short  duration 
(transient  episodes)  to  support  a  finding 
of  chronic  neurotoxicity.  The 
coniH^ter  extended  that  there  is  no 
correlattOTTTCtween  transient  acute 
impact  and  chronic  neurotoxicity  that  is 
appropriate  to  industrial  chemicals  as  a 
whole.  The  commenter  contended  that, 
if  a  chemical  exhibits  transient  acute  but 
not  chronic  effects,  it  should  not  be 
listed  based  on  chronic  neurotoxicity, 
unless  additional  data  on  chronic 
neurologic  effects  are  also  used  in  the 
determination  to  list  the  chemical. 

EPA  agrees  with  the  commenter  that 
if  a  chemical  exhibits  acute  neurotoxic 
effects,  it  should  be  listed  based  on 
acute  effects  unless  additional  data  on 
long-term  neurotoxic  effects  are 
available  (Ref.  4).  This  comment  related 
to  two  of  the  chemicals  that  are  being 
added  to  the  section  313  list  today.  For 
these  chemicals,  any  data  from  acute 
studies  were  previously  supplemented 
by  chronic  neurotoxicity  information. 
For  example,  in  chronic  toxicity  studies, 
2-methylpyridine  produced  numerous 
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neurological  effects  in  rats.  For 
pentachloroethane,  numerous 
neurological  effects  were  demonstrated 
in  dogs  and  cats  in  chronic  toxicity 
studies.  The  proposed  rule  contains 
information  on  EPA's  review  of  these 
chemicals,  including  the  toxicity 
evaluation.  This  background 
information  will  not  be  repeated  here  in 
the  Bnal  rule.  Based  on  comments 
received  and  EPA's  reanalysis  of  the 
available  information  in  the  proposed 
rule  for  these  two  chemicals  (Ref.  4), 
EPA  has  determined  that  2- 
methylpyridine  and  pentachloroethane 
have  sufficient  evidence  to  meet  the 
statutory  listing  criteria  under  EPCRA 
section  313(d)(2)(B)  based  on  available 
neurotoxicity  data  for  these  chemicals 

One  commenter  stated  its  belief  that 
EPA  has  taken  the  position  that  an  EPA 
Group  B2  classification  as  to  human 
carcinogenicity  satisfies  the  section 
313(d)(2)(B)  statutorj'  criterion  that  a 
chemical  "can  reasonably  be  anticipated 
to  cause  in  humans  . . .  cancer."  The 
commenter  notes  that  none  of  the  cited 
references,  however,  contains  human 
carcinogenicity  data,  and  all  references 
are  to  animal  data.  In  response.  EPA 
reaffirms  its  belief  that  Group  B2 
compounds  satisfy  the  statutory  criteria 
pursuant  to  EPCRA  section  313(d)(2)(B). 
According  to  EPA  guideUnes.  chemicals 
are  classified  as  Group  B2  compounds 
when  there  is  sufficient  evidence  that 
the  chemical  causes  cancer  in  animal 
studies  and  therefore  is  a  probable 
human  carcinogen.  EPA  reaffirms  its 
belief  that  this  evidence  is  sufficient  to 
saUsfy  EPCRA  section  313(d)(2)(B) 
findings  that  a  chemical  can  reasonably 
be  anticipated  to  cause  cancer  in 
humans  (Ref.  4). 

Three  commenters  stated  that  EPA 
should  broaden  the  factors  it  considers 
when  making  a  listing  determination  to 
include  other  factors  related  to  potential 
exposure  and  risk,  such  as  physical  and 
chemical  properties  or  persistence  and 
bioaccumulation.  EPA  routinely 
considers  the  fate  of  the  chemicals  in 
the  environment  in  its  exposure 
analyses  for  chemicals  meeting  the 
acute  toxicity  criterion  of  EPCRA 
section  313(d)(2)(A).  and  has  done  so  for 
this  petition  as  well  (Ref.  5). 

Two  commenters  indicated  that  EPA 
should  examine  other  data  sources  such 
as  the  National  Response  Center  (NRC) 
and  State  and  local  agencies  to 
determine  frequency  and  circumstances 
of.past  releases,  and  should  consider 
this  data  when  making  a  listing  decision 
under  section  313.  Upon  examination  of 
the  data  sources  suggested  by  the 
commenters.  EPA  has  concluded  that 
these  data  bases  cannot  replace  EPA's 
standard  potential  dose  rate  (FDR) 


analysis  (described  at  57  FR  22892.  May 
29. 1992)  for  chemical  releases  to  air. 
water,  and  land  on  a  routine  basis. 
These  data  bases  report  accidental 
releases  and,  therefore,  are  not 
appropriate  for  use  in  conducting  an 
analysis  of  ambient  chemical 
concentrations  and  doses  received  by 
the  general  population  based  on  routine 
releases.  bi  addition,  these  data  bases 
often  yield  little  information  on  the 
route  or  circumstances  of  exposure  (Ref. 
5). 

Several  commenters  stated  that,  for 
those  chemicals  that  have  sufficient 
evidence  of  acute  toxicity,  EPA  cannot 
assume  that  there  are  sufficient  releases 
of  a  chemical  to  reasonably  anticipate 
that  the  substance  will  cause  the  acute 
effects  beyond  site  boundaries  as  a 
result  of  continuous  or  fi^uent 
releases,  as  stipulated  in  section 
313(d)(2)(A).  Two  commenters  believe 
that,  given  the  limits  of  available 
production  information.  EPA  does  not 
need  to  do -exposure  assessments  to  list 
chemicals.  As  stated  in  tl^e  proposal, 
EPA  assumed  for  the  purposes  of  the 
proposal  that  "there  are  sufficient 
releases  for  the  Agency  to  reasonably 
anticipate  that  the  chemical  will  cause 
'significant  acute  human  health  effects' 
beyond  the  facility  site  boundaries"  (57 
FR  41022).  This  assumption  was  made 
for  the  purposes  of  the  proposal  because 
the  time  limitations  imposed  by  the 
statute  and  limitations  in  currently 
available  production  volume 
information  prevented  the  Agency  from 
conducting  detailed  exposure 
assessments  for  each  of  the  chemicals 
proposed  for  listing  pursuant  to  section 
313(d)(2)(A).  However,  the  Agency 
agrees  that,  to  list  a  chemical  under 
section  313(d)(2)(A),  the  Agency  must 
demonstrate  why  it  believes  that  the 
chemical  can  reasonably  be  anticipated 
to  cause  acute  effects  at  concentration 
levels  reasonably  likely  to  be  found 
beyond  the  facility  site  boundaries  due 
to  continuous  or  frequently  recurring 
releases. 

To  that  end.  the  Agency  has 
conducted  exposure  assessments  (Refs. 
5. 6.  7.  and  8]  for  all  chemicals  for 
which  the  Agency  is  listing  the 
chemical  based  solely  on  acute  effects 
under  section  313(d)(2)(A).  These 
exposure  assessments  have  been  added 
to  the  docket,  and  their  availability  was 
announced  in  the  Federal  Register 
notice  of  availability  published 
September  10. 1993  (58  FR  47709). 
Based  on  EPA's  analysis  of  the  available 
toxicity  information  for  the  13 
chemicals  in  the  "may  be  sufficient" 
category  (Ref.  4).  3  of  the  chemicals 
have  sufficient  evidence  to  meet  the 
statutory  listing  criterion  for  acute 


toxicity  under  EPCRA  section 
S13(d)(2)(A).  Exposure  and  risk 
assessments  (Ref.  9)  showed  a 
significant  acute  human  health  risk  from 
fugitive  releases  of  bis(2- 
chloroethoxy)methane  and  formic  acid. 
For  methyl  chlorocarbonate,  exposure 
and  risk  assessments  (Ref.  9)  showed  a 
significant  acute  human  health  risk  from 
fugitive  and  stack  releases.  Therefore, 
there  is  sufficient  evidence  for  listing 
these  chemicals  pursuant  to  section 
313(d)(2)(A). 

During  the  public  comment  period 
following  the^ publication  of  the  notice 
of  availability,  one  commenter  raised  a 
number  of  questions  about  the  exposure 
assessment  report  (Ref.  5).  The 
commenter  contended  that  the  basis  for 
many  of  the  estimated  releases  and 
exposures  was  not  clear.  The  procedures 
EPA  used  to  estimate  the  releases  to 
water,  land,  and  air.  and  releases  from 
incineration,  were  provided  in  reference 
number  7  of  the  exposure  report.  The 
methods  used  in  calculating  the  releases 
to  the  various  media  indicated  how  to 
use  those  estimated  releases  in 
calculating  potential  dose  rates  (PDRs) 
for  each  use  application.  PDRs  based  on 
generic  air  releases  were  estimated 
using  the  Point  Plume  model,  reference 
number  1  in  the  exposure  report,  which 
provides  short-term  ambient  air 
concentrations  from  releases  from  a 
single  source. 

'Tne  commenter  stated  that  the 
exposure  report  (Ref.  5)  did  not  provide 
an  extrapolation  from  the  examples 
given  to  nationwide  exposures,  and  did 
not  indicate  how  many  people  are 
expected  to  be  exposed  to  the  listed 
PDRs.  EPCRA  does  not  require  an 
estimation  of  number  of  persons 
exposed  to  list  a  chemical  under  section 
313(d)(2)(A)  for  acute  effects.  Regarding 
extrapolation  to  nationwide  data,  the 
hypothetical  manufacturing  and  use 
release  estimates  were  derived  using 
site-specific  information  when  possible 
and  generic  Standard  Industrial 
Classification  (SIC)  code  information, 
which  assumes  the  plants  are  located 
anywhere  in  the  U.S.;  therefore,  these 
results  should  be  valid  for  any  location 
in  the  country. 

The  commenter  contends  tliat  the 
derivation  of  the  PDRs  for  ingesting 
contaminated  groundwater  from  landfill 
releases  was  not  explained  in  the 
exposure  report  (Ref.  5),  and  that  the 
assumed  consumption  of  2  hters  per  day 
is  questionable  at  best.  The  derivation  of 
the  landfill  PDR  calculations  was  listed 
as  reference  number  11  of  the  exposure 
repoi^The  drinking  water  ingestion 
estimate  of  2  liters  of  water  per  day  is 
based  on  EPA  guidance;  see  the 
Exposure  Factors  Handbook  (EPA/600/ 
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8-89/043).  This  recommendation  is 
based  on  several  studies  of  drinking 
water  consumption,  showing  that  2 
liters  of  water  per  day  is  a  reasonable 
default  value  for  daily  drinking  water 
ingestion. 

The  same  commenter  objected  to  the 
use  of  acrylic  acid  and  methyl  ethyl 
ketone  as  surrogate  chemicals  to 
estimate  the  releases  of  formic  acid  in 
the  release  analysis  {Ref.  8).  The  Agency 
agrees  that  actual  monitoring  data  on 
formic  acid  emissions  and  releases 
would  make  a  release  estimate  superior 
to  an  assessment  based  on  data 
assumptions  and  modelling  estimates. 
However,  there  do  not  appear  to  be  any 
readily  available  monitoring  data  for 
formic  acid  emissions.  The  Agency 
believes  that,  in  the  absence  of  actual 
monitoring  data  and  the  associated 
modelling  necessary  to  determine  the 
actual  releases  of  formic  acid,  use  of 
section  313  data  for  surrogate  chemicals 
is  appropriate  and  reasonable.  The 
following  reasons  describe  the  choice  of 
acrylic  acid  and  methyl  ethyl  ketone  as 
surrogate  chemicals  for  the  estimation  of 
releases  of  formic  acid  to  the 
environment. 

To  estimate  the  possible  releases  of 
formic  acid,  the  release  analys<js  used 
the  1990  section  313  data  for  methyl 
ethyl  ketone  and  acrylic  acid  at  the 
Hoechst  Celanese  facility  in  Pampa, 
Texas,  which  also  manufactures  formic 
acid.  Acrylic  acid  is  very  similar  to 
formic  acid  for  certain  physical 
properties,  such  as  water  solubility  and 
molecular  weight.  In  addition,  both 
acrylic  acid  and  formic  acid  are  organic 
acids.  The  release  analysis  also  used 
such  factors  as  the  Agency's  emission 
factors,  the  number  of  valves,  flanges 
and  tanks,  and  the  type  of  chemical, 
such  as  organic  liquid  or  crude  oil.  EPA 
understands  that  the  type  of  equipment 
used  has  direct  bearing  on  the 
environmental  releases;  however, 
detailed  information  about  the  actual 
equipment  used  was  not  available. 
Because  the  &ame  basic  reaction 
(oxidation  of  aldehydes]  is  used  to  form 
acrylic  acid  and  formic  acid,  EPA 
believes  it  is  reasonable  to  assume  that 
thjo  process  equipment  used  would  be 
similar  for  the  production  of  both  formic 
acid  and  acrylic  acid.  Thenjfore,  if  the 
through-put  amount  and  the  number  of 
process  tanks,  valves,  and  flanges  is  the 
same  for  two  different  chemical 
processes,  and  the  chemicals  belong  to 
the  same  class  and  have  similar 
physical-chemical  properties,  then  the 
releases  of  the  two  chemicals  are 
expected  to  be  in  the  same  range. 

EPA's  release  analysis  (Ref.  8)  took 
into  account  the  physical  property 
differences  of  formic  acid  and  acrylic 


acid,  as  well  as  the  throughput  or 
production  volume  diflierences,  and  the 
different  media  of  release.  Methyl  ethyl 
ketone  (MEK)  was  selected  to  adjust  the 
acrylic  acid  estimates  because  NffiK's 
va{X)r  pressure  is  more  similar  to  formic 
acid's  than  is  acrylic  acid's  vapor 
pressure.  The  Agency  believes  that  the 
estimated  releases  for  formic  acid  based 
on  acrylic  acid  and  methyl  ethyl  ketone 
are  reasonable  in  Ught  of  the  lack  of 
actual  monitoring  data  for  formic  acid. 

G.  Chemical-Specific  Comments 

The  Agency  received  comments  about 
a  number  of  the  specific  chemicals 
included  in  the  proposal.  However, 
many  of  the  chemicals  proposed  for 
addition  are  not  included  in  this  final 
rule  because  no  evidenoe  could  be 
found  that  at  least  one  facility 
manufactured  or  imported  them  at  a 
level  of  at  leas!  10,000  pounds.  In  those 
cases,  the  decision  not  to  list  the 
chemical  was  based  entirely  on 
production  voliune  data,  not  on  toxicity 
or  other  technical  information. 
Therefore,  the  Agency  will  not  respond 
in  this  rule  to  technical  comments 
received  on  chemicals  that  did  not  meet 
the  production  volume  threshold,  other 
than  to  say  that  these  comments  were 
not  relevant  to  the  Agency's  final  listing 
decision. 

1.  Hydrogen  sulfide.  Several 
commenters  contended  that  the  data 
supporting  the  proposal  to  list  hydrogen 
sulfide  are  inadequate  to  show  that  this 
chemical  causes  chronic  health  effects 
under  section  313(d)(2)(B),  and  that  the 
chemical  should  have  been  evaluated 
instead  under  section  313(d)(2)(A)  for 
its  potential  acute  effects.  These 
commenters  contended  that  some  of  the 
effects  seen  at  the  end  of  a  90-day 
inhalation  study  (inflammation,  edema, 
cellular  necrosis,  hyperplasia,  and 
exfohation)  are  all  acute  effects  that  can 
be  seen  following  single  exposures  to 
various  pulmonary  irritants.  They 
contended  that  the  fact  that  these 
respiratory  effects  were  seen  at  the  end 
of  a  90-day  inhalation  study  is  not 
sufficient  to  consider  them  chronic 
effects.  Instead,  these  effects  were  most 
likely  acute  respiratory  effects  that 
would  have  undergone  biological  repair 
as  soon  as  exposures  ceased,  such  that 
they  would  not  have  been  evident  if  the 
animals  were  allowed  a  2-week  recovery 
period  prior  to  sacrifice. 

Based  on  EPA's  reanalysis  of  the 
available  data  for  this  chemical  (Ref.  4), 
EPA  agrees  with  the  commenters  that 
the  respiratory  effects  reported  in 
humans  are  most  likely  due  to  its  acute 
effects.  EPA  also  agrees  that  the 
inflammation  of  the  nasal  mucosa 
observed  in.mice  in  the  90-day 


inhalation  study  was  likely  due  to 
irritation  of  acute  nature.  However,  the 
neurotoxic  effects,  such  as  insomnia, 
anxiety,  perceptual  ability  and  cognitive 
impairments,  especially  if  they  occurred 
in  occupational  exposures,  were  of 
chronic  nature.  Therefore,  EPA  reaffirms 
its  finding  that  there  is  sufficient 
evidence  for  listing  hydrogen  sulfide 
pursuant  to  section  313(d)(2)(B)  for 
chronic  human  health  effects  based 
upon  the  available  neurotoxicity  data. 

2.  Cwtonaldehyde.  One  commenter 
recommended  that  crotonaldehyde  not 
be  listed  because  of  the  lack  of  sufficient 
ecotoxicity  data.  The  commenter 
contended  that  the  compound  is  neither 
persistent  nor  bioaccumulative.  and  that 
the  proposal  to  list  crotonaldehyde  is  an 
example  of  inappropriately  using  a  few 
ecotoxicity  studies  that  marginally  fall 
below  a  "may  be  sufficient"  threshold  to 
determine  that  the  chemical  should  be 
listed. 

Based  on  EPA's  reanalysis  of 
crotonaldehyde's  aquatic  toxicity  data. 
EPA  has  concluded  that  this  chemical  is 
moderately  toxic  to  aquatic  organisms 
(Ref.  3).  Its  acute  LCso  values  for  fish, 
daphnid.  and  algae  are  0.65,  2.0.  and 
0.88  mg^.  respectively.  The  chronic 
value  for  fish  was  found  to  be  0.16  mg/ 
L,  resulting  in  a  concentration  of 
concern  (CCX2)  level  of  0.016  mg/L. 
Crotonaldehyde  is  also  not  expected  to 
be  persistent  in  the  environment  based 
on  a  stabihty  study  showing  its  half-life 
to  be  about  18  hours  (Ref.  7).  EPA  has 
conducted  exposure  and  release 
analyses  (Refs.  7  and  8)  for  this 
chemical  and  believes  that  there  is  not 
a  significant  environmental  aquatic  risk 
resulting  firom  releases  of  it  from  the 
site-specific  manufacturing  or  from 
intermediate  uses  (Refs.  10  and  11). 
Therefore,  the  Agency  does  not  believe 
that  crotonaldehyde  meets  the  toxicity 
criteria  of  EPCRA  section  313(d)(2)(C) 
and  is  not  Usting  it  in  this  final  rule. 
However,  during  the  reevaluation  of 
crotonaldehyde's  environmental 
toxicity,  the  Agency  also  reexamined  its 
human  health  effects.  Based  on  a 
weight-of-evidence  analysis,  the  Agency 
believes  that  there  are  carcinogenicity 
concerns  for  crotonaldehyde.  Therefore, 
crotonaldehyde  will  be  proposed  for 
listing  pursuant  to  section  313(d)(2)(B) 
in  the  Agency-initiated  expansion  rule 
to  follow  soon. 

3.  Ethylenehisdithiocarbamic  acid, 
salts  and  esters  (EBDCs).  One 
commenter  disagreed  with  the  Agency's 
proposal  to  add  EBIX^  to  the  section 
313  list  of  toxic  chemicals  without 
presenting  any  data  regarding  the 
toxicity  of  EBEXZs  themselves,  but  rather 
because  of  the  presence  of 
ethylenethiourea  (ETU),  which  is 
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already  included  on  the  section  313  list. 
EPA  reafTirms  its  decision  to  list  EBDCs 
pursuant  to  section  313(d)(2)(B)  based 
on  the  available  data  for  ETU.  It  is 
commonly  recognized  that  the 
biological  effects  of  administered 
chemicals  are  frequently  due  to  their 
impurities  or  metabolites.  EBDCs 
readily  metabolize  and  degrade  to  ETU. 
which  has  been  classified  by  EPA  as  a 
B2  compound:  i.e.,  the  compound  is  a 
probable  human  carcinogen  based  on 
sufficient  evidence  from  animal  studies 
and  lack  of  data  in  humans.  EPA 
believes  that  EBDCs  are  carcinogenic 
based  on  the  carcinogenicity  of  ETU.  a 
contaminant,  metabolite  and 
degradation  product  of  EBDCs.  Because 
there  is  sufficient  evidence  that  EBDCs' 
contaminant,  metabolite  and 
degradation  product  causes  cancer  in 
animal  studies  and  therefore  is  a 
probable  human  carcinogen,  EPA 
believes  that  this  evidence  is  sufficient 
to  satisfy  the  EPCRA  section 
313(d)(2)(B)  finding  that  EBDCs  can 
reasonably  be  anticipated  to  cause 
cancer  in  humans  (Ref.  4).  Therefore, 
the  Agency  is  adding  the  category 
"ethylenebisdithiocarbamic  acid,  sahs 
and  esters"  to  the  section  313  list. 

4.  Formic  acid.  One  commenter  stated 
that  the  data  cited  to  support  the  listing 
of  formic  acid  are  primarily  based  on 
accidental  or  deliberate  poisonings  of 
humans  which  resulted  from  the 
corrosive  nature  of  the  acid.  According 
to  the  commenter,  data  presented  by  the 
Agency  demonstrate  that  the  acute 
toxicity  of  formic  acid  is  significantly 
less  than  that  of  several  chemicals  (2- 
chloroethyl  vinyl  ether,  methyl  ethyl 
ketone  peroxide,  and  1,4- 
naphthoquinone)  for  which  the  Agency 
judged  the  acute  lethality  values  to  be 
"insufficient"  for  listing.  EPA  proposed 
the  listing  of  formic  acid  under  EPCRA 
section  313(d)(2)(A)  based  on  the  acute 
corrosive  nature  of  the  chemical,  not 
just  on  its  acute  lethality.  Two  of  the 
three  chemicals  cited  by  the  commenter 
(2-chloroethyl  vinyl  ether  and  1,4- 
naphthoquinone)  were  not  proposed  for 
listing  despite  their  higher  acute 
lethality  values  because  they  are  not 
corrosive  (Ref.  4).  The  third  chemical, 
methyl  ethyl  ketone  peroxide,  is 
corrosive  (Ref.  4)  and  will  be  referred  for 
further  evaluation  for  potential  addition 
to  the  section  313  list  in  a  future  action. 

Specific  comments  were  provided  by 
two  commenters  regarding  exposures  to 
formic  acid.  According  to  one 
commenter.  because  of  formic  acid's 
relatively  low  vapor  pressure,  releases 
of  formic  acid  do  not  readily  vaporize 
and  thus  do  not  result  in  vapor  clouds, 
nor  are  formic  acid  vapors  likely  to 
move  rapidly  offsite  in  a  concentrated 


form.  This  commenter,  Hoechst 
Celanese,  also  presented  results  of 
formic  acid  release  modeling  from  its 
plant  in  Pampa,  Texas,  the  largest 
domestic  production  plant,  and 
contended  that  these  results  show  that 
EPA  has  no  basis  to  conclude  that 
concentrations  of  formic  acid  sufficient 
to  cause  human  health  effects  are 
reasonably  likely  to  exist  beyond  facility 
site  boundaries  as  a  result  of  continuous 
or  frequently  recurring  releases.  The 
other  commenter,  Monsanto,  contended 
that  formic  acid  waste  typically  would 
be  neutralized  either  at  the  facility  or  at 
a  treatment  plant,  or  put  into  an 
enclosed  system  such  as  a  deep  well. 
Monsanto  presented  data  showing  no 
releases  beyond  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  (CERCLA)  reportable 
quantity  (RQ)  levels  (i.e.,  5,000  pounds) 
from  any  of  its  plants  in  the  period  from 
January  1990  to  September  1992.  EPA 
does  not  dispute  the  particular  release 
and  exposure  data  provided  by  these 
commenters.  However,  EPA's  own 
exposure  modeling  (Refs.  5,  6,  and  7). 
based  in  part  on  the  information 
provided  by  Hoechst  Celanese.  shows  a 
significant  potential  for  acute  human 
health  risk  (Ref.  9)  from  fugitive 
emissions  of  formic  acid  at  levels 
reasonably  likely  to  exist  beyond  facility 
site  boundaries. 

During  the  reopening  of  the  public 
comment  period  following  the 
publication  of  the  notice  of  availability, 
one  commenter  disagreed  with  the 
Agency's  determination  that  an  NTP 
study  on  formic  acid  (Ref.  12)  is 
sufficient  evidence  for  listing  this 
chemical  under  EPCRA  section 
313(d)(2)(B)  for  chronic  human  health 
effects.  Specifically,  the  commenter 
stated  that  the  effects  demonstrated  in 
the  chronic  study  were  at 
concentrations  higher  than  those 
defined  in  EPA's  draft  screening  criteria 
guidelines  as  sufficient  for  listing. 
Therefore,  the  commenter  argued,  the 
study  does  not  lead  to  the  conclusion 
that  there  is  sufficient  evidence  to  list 
formic  acid  for  chronic  effects.  One 
additional  letter  was  received  that  was 
not  formally  submitted  as  a  comment 
but  that  will  be  treated  as  a  comment  by 
the  Agency.  This  commenter  noted  that 
the  effects  seen  in  rats  and  mice  were 
"microscopic  changes"  that  "ranged 
from  minimal  to  mild  in  severity."  This 
commenter  apparently  believes  that 
these  effects  observed  do  not  constitute 
sufficient  evidence  to  meet  the  "much 
more  rigorous  listing  criteria"  of  EPCRA 
section  313. 

Chronic  effects  of  formic  acid  were 
observed  at  concentrations  which  place 
this  substance  in  the  "may  be  sufficient 


for  listing"  category  under  the  EPA's 
draft  hazard  assessment  guidelines  (Ref. 
1).  Decisions  on  whether  or  not  to  add 
chemicals  in  this  category  are  made  on 
a  case-by-case  basis  with  reference  to 
the  section  313(d)  criteria.  The  NTP 
study  demonstrated  that  formic  acid  is 
capable  of  producing  respiratory  lesions 
in  both  mice  and  rats  at  relatively  low 
doses  (128  ppm,  53  mg/kg/day)  upon 
chronic  inhalation  exposures,  resulting 
in  a  No  Observed  Adverse  Effect  Level 
(NOAEL)  of  32  ppm  (13  mg/kg/day). 
Therefore,  the  Agency  finds  that  this 
study  provides  sufficient  evidence  to 
establish  that  formic  acid  can 
reasonably  be  anticipated  to  cause  in 
humans  chronic  health  effects  as 
described  in  EPCRA  section 
313(d)(2)(B).  Thus,  EPA's  final 
determination  to  list  formic  acid  is 
based  on  both  acute  human  health 
effects  (313(d)(2)(A))  and  chronic 
human  health  effects  (313(d)(2)(B)). 
Although  EPA  has  decided  to  refer  other 
chemicals  to  the  expansion  project, 
because  the  Agency  has  not  altered  its 
basic  proposal  to  list  formic  acid,  nor  is 
it  abandoning  its  initial  basis  for  listing 
(313(d)(2)(A)),  EPA  is  adding  formic 
acid  at  this  time. 

5.  Methyl  mercaptan.  Several 
commenters  contended  that  the 
available  health  data  do  not  support  the 
listing  of  methyl  mercaptan  under 
section  313  as  a  chronic  neurotoxin. 
One  commenter  maintained  that  the 
findings  cited  by  EPA  do  not  provide 
sufficient  evidence  to  support  a  section 
313(d)(2)(B)  listing  but  are  better 
evaluated  as  acute  effects  under  section 
313(d)(2)(A).  According  to  the 
commenter,  none  of  the  studies  cited  by 
EPA  documents  a  "serious  or 
irreversible  neurological  disorder"  from 
exposure  to  methyl  mercaptan.  Instead, 
the  studies  that  are  cited  document 
acute  effects  such  as  death  and  coma 
which  result  from  high  dose  exposures 
to  methyl  mercaptan.  According  to  the 
commenter,  such  effects  are  not  the  type 
that  should  be  used  to  supfJort  a  section 
313(d)(2)(B)  finding.  EPA  does  not  agree 
that  all  of  the  health  hazard  data  that 
were  included  in  the  proposal  in 
support  of  the  section  313(d)(2)(B) 
finding  should  have  been  evaluated 
instead  against  section  313(d)(2)(A)  for 
acute  effects  (Ref.  4).  Chronic  low 
exposures  to  methyl  mercaptan  have 
been  shown  to  cause  functional 
neurodisorders  in  one  group  of 
industrial  workers.  Acute  toxicity 
studies  in  animals  confirm  the 
neurotoxicity  symptoms  demonstrated 
in  the  industrial  workers.  In  addition, 
methyl  mercaptan  caused  pulmonary 
effects  in  rats  and  hepatic  effects  in 
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ir  ice  at  very  low  chronic  inhalational 
exposures.  Based  on  EPA's  reanalysis  of 
this  information,  which  was  cited  in  the 
proposed  rule  for  this  chemical  (Ref.  4). 
EPA  reaffirms  its  position  that  these 
remaining  data  are  sufficient  to  support 
a  section  313(d)(2)(B)  finding  based  on 
neurotoxicity  and  other  chronic  health 
concerns.  However,  the  acute  toxicity 
data  on  methyl  mercaptan  are  not 
sijifficient  to  support  a  section 
3lO(d)(2)(A")  finding  due  to  the  high 
dfjse  levels  to  produce  effects  seen  in 
these  studies. 

6.  Warfarin  and  salts.  As  discussed  in 
Unit  IV.D.  of  this  preamble,  four 
commenters  contended  that  EPCRA 
does  not  provide  for  the  addition  of  a 
chemical  category  without  individually 
evaluating  and  justifying  each  member 
of  that  category.  The  Agency  believes  it 
n)ay  satisfy  the  statutory  criteria  for 
adding  a  chemical  category  to  the  list  by 
identifying  the  toxic  effect  of  concern 
for  at  least  one  member  of  the  category, 
and  then  showing  why  that  effect  may 
reasonably  be  expected  to  be  caused  by 
all  other  members  of  that  category.  The 
justification  for  the  listing  of  the 
category  "warfarin  and  salts"  is  as 
follows:  warfarin  has  produced 
developmental  and  reproductive  effects 
in  humans  and  animals;  the  data 
supporting  this  were  summarized  in  the 
proposed  rule  and  will  not  be  reiterated 
here.  Warfarin  salts  can  dissociate 
readily  to  the  warfarin  and  salt  ions,  and 
therefore  are  expected  to  produce 
similar  effects.  Therefore.  EPA  finds  it 
appropriate  to  list  the  category 

warfarin  and  salts"  pursuant  to  EPCRA 
section  313(d)(2)(B). 

H.  Miscelianeous  Comments 

One  commenter  stated  that  the 
Agency  should  add  all  80  chemicals  and 
2  categories  that  were  included  in  the 
p>etition,  not  just  the  subsets  that  were 
included  in  the  proposal.  EPA  reiterates 
that  12  chemicals  v\ere  not  proposed 
because  the  hazard  assessment  did  not 
identify  sufficient  evidence  that  these 
chemicals  meet  the  toxicity  criteria  for 
listing.  EPA  cannot  add  chemicals  that 
do  not  meet  the  toxicity  criteria  for 
listing. 

One  commenter  suggested  that,  for  the 
12  chemicals  for  which  the  data  were 
insufficient  for  listing.  EPA  should  defer 
the  listing  decision  rather  than  deny  the 
petition,  so  that  these  chemicals  could 
be  added  more  quickly  in  the  future  if 
additional  toxicity  information  became 
available.  Again,  these  12  chemicals 
were  not  proposed  for  listing  because 
the  hazard  assessment  did  not  identify 
sufficient  evidence  that  these  chemicals 
meet  the  toxicity  criteria  for  listing.  EPA 
does  not  believe  that  there  is  any  reason 


to  defer  a  decision  on  these  chemicals. 
EPA  could  reconsider  listing  these 
chemicals  should  new  toxicity  evidence 
become  available  in  the  future  and 
could  propose  their  addition  at  that 
time. 

One  commenter  pointed  out  that  the 
estimates  in  the  proposal  for  the  hourly 
rate  and  the  number  of  hours  required 
to  fill  out  a  Form  R  were  inconsistent 
with  those  in  a  Federal  Register  notice 
published  on  September  10. 1992  (57  FR 
41496).  These  estimates  have  been 
revised  for  the  final  rule  to  remedy  this 
inconsistency. 

One  commenter  stated  that  EPA  needs 
to  be  sure  that  the  number  of  chemicals 
on  the  section  313  list  that  are  listed 
solely  for  environmental  effects  does  not 
exceed  the  25  percent  statutory  limit.  In 
response,  none  of  the  chemicals  being 
added  to  the  list  in  this  action  is  being 
listed  solely  for  environmental  toxicity. 
Therefore,  this  action  will  not  cause  the 
number  of  chemicals  listed  solely  for 
environmental  effects  to  exceed  the  25 
percent  limit. 

V.  Final  TSCA  Section  5(aM2) 
Significant  New  Use  Rule 

A.  SNUR  Statutory  Authority 

This  final  SNUR  is  issued  under 
section  5(a)(2)  of  TSCA.  15  U.S.C. 
2604(a)(2). 

B.  SNUR  Statutory  and  Regulatory 
Background 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  The  Agency  must  make  this 
determination  by  rule  after  considering 
all  relevant  factors,  including  those 
listed  in  section  5(a)(2).  Section  5(a)(2) 
factors  generally  relate  to  the  extent  to 
which  a  use  changes  the  volume  of  a 
chemical's  production  or  the  type.  form, 
magnitude,  or  duration  of  exposure  to  it. 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  chemical 
substance  for  that  use. 

Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)(1).  (2).  (3). 
and  (5),  and  the  regulations  at  40  CFR 
part  720.  EPA  may  take  regulatory 
action  under  section  5(e),  5(f).  6.  or  7  to 


control  the  activities  for  which  it  has 
received  a  SNUR  notice.  If  EPA  does  not 
take  action,  section  5(g)  of  TSCA 
requires  EPA  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
chemical  substance  identified  in  a 
SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b)  and  the  import  certification 
requirements  of  TSCA  section  13.  The 
regulations  that  interpret  sections  12(b) 
and  13  appear  at  40  CFR  part  707. 

C.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721.  subpart  A.  On  July  27. 
1988  (53  FR  28354),  and  )uly  27, 1989 
(54  FR  31298).  EPA  promulgated 
amendments  to  the  provisions  which 
apply  to  SNURs  in  general.  In  the 
Federal  Register  of  August  17, 1988  (53 
FR  31248).  EPA  promulgated  a  "User 
Fee  Rule"  (40  CFR  Part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
significant  new  use  notices  to  submit 
certain  fees  to  EPA  are  discussed  in 
detail  in  that  Federal  Register 
document.  Interested  persons  should 
refer  to  the  CFR  and  the  cited  Federal 
Register  notices  for  further  information. 

D.  Summary  of  this  SNUR 

This  SNUR.  proposed  in  the  Federal 
Register  of  September  8. 1992  (57  FR 
41020).  requires  persons  to  submit  a 
significant  new  use  notice  to  EPA  at 
least  90  days  before  manufacturing, 
importing,  or  processing  the  following 
chemical  substances,  in  amounts  of 
10,000  pounds  or  greater.  p)er  year,  per 
facility,  for  any  use: 


CAS  No. 

Name 

101-5&-3  

4-Bromophenyl  phenyl  ettier 

353-60^  

Cartxjn  oxyfluoride 

50-29-3  

DOT 

56-53-1   

Diethylstilbestrol 

62-50-0  

Eth>'l  metnar>esultonate 

1888-71-7  ... 

Hexachloropropene 

56-49-5  

3-MethyichoUnthfene 

56-04-2  

Methytmiouracil 

70-25-7  

MNNG     (N-Methyt-N-nitro-N- 

50-07-7  

nrtrosoguankjine) 

Mitomycin  C 

l\l 6-54-7  ... 
615-53-2  

N-NltrosodJethanoJamine 

N-Nitroso-N-mettiyliirett»r>e 

930-65-2  

N-Nrtrosopyrrolidine 

608-9a-6  

Perrtachtorobenzene 

62-44-2  

Phenacetin 

50-55-5  

Reserptne 

95-94-3  

1 .2.4,5-Tetrachloroben2ene 

95-35-4  

1 .3.5-Trin)trot)enzene 
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The  chemical  substances  included  in 
this  SNUR  are  certain  substances 
proposed  for  addition  to  the  list  of  toxic 
chemicals  subject  to  reporting  under 
section  313  of  EPCRA.  which  EPA 
believes  are  not  currently  being 
produced  in  amounts  of  at  least  10.000 
pounds  per  year  at  any  facility.  In 
addition,  each  of  the  subject  substances 
appears  on  the  TSCA  Inventory.  (The 
Inventory  is  a  Ust  of  existing  chemical 
substances  Compiled  by  EPA  under 
TSCA  section  8(b).) 

For  the  purposes  of  this  SNUR.  the 
term  "facility"  is  defined  as  "all 
buildings,  equipment,  structures,  and 
other  stationary  items  which  are  located 
on  a  single  site  or  on  contiguous  or 
adjacent  sites  and  which  are  owned  or 
operated  by  the  same  person  (or  by  any 
person  which  controls,  is  controlled  by. 
or  under  common  control  with  such 
person)."  This  definition  of  "facility." 
which  is  being  added  by  today's  action 
to  40  CFR  part  721  —  Significant  New 
Uses  of  Chemical  Substances,  under 
section  721.3.  is  substantially  the  same 
as  that  under  EPCRA  section  329  and  40 
CFR  Part  372  —  Toxic  Chemical  Release 
Reporting;  Community  Right-to-Know. 

Trypan  blue  (CAS  No.  72-57-1). 
paraldehyde  (CAS  No.l 23-637). 
hexachlorophene  (CAS  No.  70-30-4). 
and  warfarin  and  salts  were  listed  in  the 
proposed  SNUR  but  are  not  included  in 
this  final  SNUR  because  they  appear  to 
be  produced  in  amounts  of  at  least 
10,000  pounds  per  year  and  otherwise 
meet  the  EPCRA  section  313  listing 
criteria.  Accordingly,  they  are  among 
the  21  chemical  substances  and  2 
chemical  categories  being  added  today 
to  the  EPCRA  section  313  list.  As  a 
result  of  their  EPCRA  listing,  including 
these  substances  and  one  chemical 
category  on  the  SNUR  would  not  at  this 
time  further  each  of  EPA's  objectives  for 
today's  SNUR.  (See  Unit  IILB.  of  this 
preamble  for  further  discussion  of  the 
manufacturing  volume  threshold  being 
applied  to  today's  EPCRA  section  313 
listing  action.  Unit  V.E.  of  this  preamble 
describes  the  objectives  and  rationale 
for  the  final  SNUR.) 

Because  trypan  blue,  paraldehyde, 
hexachlorophene,  and  warfarin  and 
salts  were  included  in  the  SNUR 
proposal,  the  export  notification 
requirements  of  TSCA  section  12(b)  and 
40  CFR  part  707  were  triggered  for  these 
substances.  As  EPA  is  not  finalizing  the 
SNUR  for  these  substances  and 
chemical  category,  EPA  is  withdrawing 
the  proposal  for  the  purposes  of  TSCA 
12(b).  As  such.  TSCA  section  12(b) 
export  notifications  for  trypan  blue, 
paraldehyde,  hexachlorophene,  and 
warfarin  and  salts  that  would  otherwise 
be  required  because  of  the  proposed 


SNUR  are  no  longer  required  as  of  the 
effective  date  of  this  rule. 

E.  Objectives  and  Rationale  for  this 
SNUB. 

To  determine  what  would  constitute  a 
significant  new  use  of  the  chemical 
substances  that  are  the  subjects  of  this 
SNUR.  EPA  considered  relevant 
information  on  the  toxicity  of  the 
chemical  substances,  likely  exposures 
associated  with  possible  uses,  and  the 
relevant  factors  listed  in  section  5(a)(2) 
of  TSCA.  Based  on  these  considerations. 
EPA  wishes  to  achieve  the  following 
objectives  with  regard  to  the  significant 
new  use  that  is  designated  in  this  rule. 
EPA  wants  to  ensure  that: 

1.  The  Agency  receives  notice  of  any 
company's  intent  to  manufacture, 
import,  or  process  per  year,  per  facility, 
for  any  use.  the  subject  chemical 
substances  in  amounts  of  at  least  10,000 
lbs.  per  year,  per  facility,  for  any  use. 

2.  The  Agency  will  have  prospective 
manufacturing,  importing,  and 
processing  data  available  from  the 
significant  new  use  notice,  which  will 
facilitate  the  decision  making  process 
regarding  the  potential  future  listing 
under  section  313  of  EPCRA  of  the 
chemical  substances  that  are  the  subject 
of  this  rule. 

3.  The  Agency  will  have  an 
opportunity  to  review  and  evaluate  data 
submitted  in  a  significant  new  use 
notice  before  the  notice  submitter  begins 
manufacture,  importation,  or  processing 
for  a  significant  new  use. 

4.  The  Agency  will  be  able  to  regulate 
prospective  manufacturers,  importers, 
or  processors  of  the  chemicals  listed  in 
this  alternative  before  a  significant  new 
use  occurs,  provided  that  the  degree  of 
potential  health  and/or  environmental 
risk,  or  the  uncertainty  about  the  risks, 
is  sufficient  to  warrant  such  regulation. 

EPA  has  concerns  regarding  the 
toxicity  of  the  chemical  substances  that 
are  included  in  this  SNUR.  EPA  believes 
exposures  to  the  substances  listed  in 
this  rule  associated  with  manufacture, 
import,  processing,  use.  and  associated 
activities  could  increase  should 
manufacture,  import,  or  processing 
volumes  equal  or  exceed  10,000  pounds 
per  year,  per  facility.  The  notice 
required  by  the  SNUR  will  provide  EPA 
with  the  opportunity  to  evaluate 
activities  associated  with  the  significant 
new  use.  and  an  opportunity  to  protect 
against  unreasonable  risks,  if  any.  from 
exposure  to  the  chemical  substances 
which  could  result  from  the  proposed 
significant  new  use.  Additionally,  the 
information  submitted  with  a  SNUR 
notice  will  be  used  by  EPA  to  consider 
initiating  a  rulemaking  under  EPCRA 
sect:      313  to  list  the  chemical 


substance  that  was  the  subject  of  the 
significant  new  use  notice,  if 
appropriate. 

F.  Comments  on  the  Proposed  SNUR 


This  SNUR  was  proposed  as  an 
alternative  to  the  listing  of  certain 
substances  under  EPCRA  section  313.  A 
discussion  of  the  comments  received  on 
the  SNUR  alternative,  including  EPA's 
responses  to  the  comments,  can  be 
found  in  Unit  IV.C.  of  this  preamble. 

VI.  Rulemaking  Record 

The  record  supporting  these  final 
rules  is  contained  in  the  docket  number 
OPPTS-400069C.  All  documents, 
including  an  index  of  the  docket,  are 
available  for  viewing  and  photocopying 
in  the  TSCA  Nonconfidential 
Information  Center  (NQC),  also  known 
as  the  TSCA  Public  Docket  Office  from 
12  noon  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
TSCA  NCIC  is  located  at  EPA 
Headquarters,  Rm.  E-G102.  401  M  St.. 
S\V.,  Washington,  DC  20460. 
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vm.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  Having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affiecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Regarding  point  (1)  above,  EPA's 
economic  analysis  estimates  up  to  1,689 
additional  reports  entailing  annual  costs 
to  EPA,  industry,  and  States  of  about 
$4.8  million  as  a  result  of  the  addition 
of  the  21  chemicals  and  2  chemical 
categories  to  the  section  313  list  of  toxic 
chemicals. 

':  Incremental  costs  attributable  to  the 
promulgated  SNURs  were  considered 
but,  due  to  the  great  uncertainty 
associated  with  the  frequency  of 
occurrence  of  potentially  regulated 
activities,  such  costs  could  only  be 
presented  at  the  unit  cost  level.  These 
estimates  are  discussed  briefly  below. 

Unit  costs  to  industry  associated  with 
the  promulgated  SNURs  were  estimated 
to  range  between  $2,000  and  $10,000  for 
each  significant  new  use  notice  or 
modification  request  prepared,  while 
costs  to  EPA  for  issuing  and 


administering  the  SNURs  were 
estimated  to  be  $2,000.  [Incremental 
costs  to  industry  in  connection  with  a 
response  not  to  engage  in  a  significant 
new  use  could  not  be  estimated.]  As 
costs  would  only  be  incurred  in  the 
event  that  a  chemical  listed  in  the  rule 
were  manufactured,  imported,  or 
processed  in  excess  of  the  listing 
threshold,  and  as  such  chemicals  are 
currently  not  manufactured,  imported, 
or  processed  in  excess  of  10,000 
pounds,  it  is  expected  that  any  overall 
increase  in  incremental  costs  resulting 
from  the  promulgated  SNURs  would  be 
small. 

Furthermore,  EPA's  assessment  is  that 
these  rules  will  not  adversely  and 
materially  affect  a  sector  of  the 
economy.  In  addition  to  these  economic 
considerations,  the  Agency  does  not 
believe  that  these  rules  meet  criteria  (2), 
(3),  or  (4)  as  outlined  above.  Therefore, 
EPA  has  determined  that  these  are  not 
"significant"  regulatory  actions. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Although  not  considered  "significant," 
this  rule  was  sent  to  OMB  for 
informational  purposes. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  FlexibiHty  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities." 

40  CFR  part  372  exempts  certain 
small  businesses  from  reporting; 
specifically,  those  facilities  with  fewer 
than  10  full-time  employees.  This 
exclusion  exempts  about  one-half  of  all 
manufacturing  facilities  in  Standard 
Industrial  Classification  (SIC)  codes  20 
through  39  from  section  313  reporting. 
Additionally,  facilities  which 
manufacture  or  process  less  than  25,000 
pounds  or  otherwise  use  less  than 
10,000  pounds  of  these  chemicals 
annually  are  not  required  to  report  for 
these  chemicals  under  part  372. 
Therefore,  EPA  concludes  that  the  rule 
adding  substances  to  part  372  is  not 
likely  to  significantly  impact  a 
substantial  number  of  small  entities. 

Additionally,  EPA  has  determined 
that  the  final  SNURs  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  the  SNURs  would  likely  be  small 
businesses.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  these 
chemical  substances.  Therefore,  EPA 
believes  that  the  number  of  small 
businesses  affected  by  the  final  rules 


would  not  be  substantial,  even  if  all  the 
SNUR  notice  submitters  were  small 
firms. 

C  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
these  final  rules  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0093  for  the 
EPCRA  rule  and  2070-0038  for  the 
TSCA  SNURs. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  53  hours  per  response  for  the 
EPCRA  rule.  For  the  SNURs,  the  public 
reporting  burden  is  estimated  to  vary 
from  30  to  170  hours  per  response,  with 
an  average  of  100  hours  per  response. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2131, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place  N\V.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA." 

List  of  Subjects 

40  CFR  Part  372 

Environmental  protection, 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  November  29, 1993. 
Lynn  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

1.  Subchapter  J  is  amended  in  part 
372  as  follows: 

PART  372— {AMENDED] 

a.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11023  and  11048. 

b.  In  §  372.65  by  adding  chemicals  to 
paragraph  (a)  alphabetically  and  to 
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paragraph  (b)  by  CAS  No.  sequence  and      $372.65    Chemicals  and  ctiamleal 
to  paragraph  (c)  by  aiphabeticatiy  categories  to  wtilch  the  part  appHes. 

adding  the  categories  to  read  as  follows: 

laj 


Chemical  name 


CAS  No. 


Eftective  date 


Acetophenone  ... 


Amitrole — 

•  • 

Bts(2-chloroethoxy)metnane 

•  • 
1 ,4-OicNon>-2-lMtene  ._.._... 

•  • 
Oihydrosafrole 

EthyMene  deNorida  J. 

•  • 

Forniic  acid 

•  • 
Mexachkxophene »«. 

Hydrogen  si.:t<le 

•  • 
Malonomtnle 


Methacrylonitrile 

Methyl  c>ilorocaftx)nate 

Methyl  mercaptan  

2-Methylpyridine 

5-Niln>o-toluidk»  


ParakJetiyde 

Perrtachioroethane 


Pronamide 

1,1.1 ,2-Tetrachlofoethane , 


,  Thiram ... 


Trypan  t)iue 


98-86-2 
61-82-5 
111-91-1 
764-41-0 
94-58-6 
75-34-3 
64-18-6 
70-30-4 
7783-06-4 
109-77-3 
126-98-7 
79-22- 
74-93-1 
109-06-8 
99-55-8 
123-63-7 
76-01-: 
23950-58-5 
630-20-6 
137-26-8 
72-57- 


1/1/94 
1/1/94 
1/1/94 
1/1/94 

e 

1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 

* 

1/1/94 
1/1/94 


(b)    •     • 
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CAS  No. 


61-82-5 
6«-1ft-6 
7l>-30-4 
72-57-1 
74-9:^-1 
75-34-3 
76-01-7 


94-58-6 
99-55-8 


109-06-8 
1p&-77-3 


111-91-1  .... 
123-63-7  .... 
126-98-7  .... 
l:r-26-8.... 
630-20-6  .... 
7$4-41-0  .... 
7783-06-4  .. 
23950-58-6 


Amitrole 
Formic  acid 
Hexachlorophene 
Trypan  blue 
Methyl  mercaptan 
Ethylidene  dichloride 
Pentachloroethane 

* 

Methyt  chlorocart>onate 
Dihydrosafrole 
Acetophenone 
5-Nitro-o-toluidine 


2-Methylpyrl(Jine 
Maiononitrile 


Bis(2-chloroethoxy)methane 

Paraldehyde 

Methacrylonitriie 

Thiram 

1.1,1 .2-Tetrachloroethane 

1 ,4-Dichloro-2-butene 

Hydrogen  sulfide 

Pronamide 


Chemical  Name 


(c)    •     •     • 


Effective  date 


1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 

« 

1/1/94 


1/1/94 
1/1/94 


1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
1/1/94 
■1/1/94 
1/1/94 


Category  Name 


Effective  date 


Ethylenet)isdithiocart>amic  acid,  salts  and  esters 

*  « 

Warfarin  and  salts 


1/1/94 
1/1/94 
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2.  Subchapter  R  is  amended  in  part 
721  as  follows: 

Part  721— {AMENDED] 

a.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  IS  U.S.C  2604.  2607  and 
2625(c). 

b.  In  $721.3,  by  adding  one  definition 
alphabetically  to  read  as  follows: 

f721J    Deflnltiona. 

Facility  means  all  buildings, 
equipment,  structures,  and  other 
stationary  items  which  are  located  on  a 
single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated 
by  the  same  person  (or  by  any  person 
which  controls,  is  controlled  by,  or 
under  common  control  with  such 
person). 

c  By  adding  new  §  721.1430  to 
subpart  E  to  read  as  follows: 

1721.1430    PentachtorotMnzane. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance 
pentachiorobenzene  (CAS  No.  608-93- 
5)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  signiHcant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b).  and  (c). 

(2)  [Reserved] 

d.  By  adding  new  §  721.1435  to 
subpart  E  to  read  as  follows: 

S  721 . 1 435    1 ,2,43-Tetrachlorobenzene. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  1.2,4,5- 
tetrachlorobenzene  (CAS  No.  95-94-3) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  th.^  section  except  as  modified 
by  this  paragraph. 


(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a).  (b),  and  (c). 

(2)  IReserved] 
e.  By  adding  new  §  721.1440  to 

subpart  E  to  read  as  follows: 

1721.1440    1,3,5-Trf  nitrobenzene. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  1,3,5- 
trinitrobenzene  (CAS  No.  95-35-4)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §721. 125(a),  (b),  and  (c). 

(2)  (Reserved) 
f.  By  adding  new  §  721.2084  to 

subpart  E  to  read  as  follows: 

f  721.2084    Cart>on  oxynuorlde  (CaH>onk: 
dtfluortda). 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  carbon 
oxyfluoride  (CAS  No.  353-  aO-4).  also 
referred  to  as  carbonic  diOuoride,  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §721. 125(a).  (b),  and  (c). 

(2)  (Reserved) 
g.  By  adding  new  §  721.2092  to 

subpart  E  to  read  as  follows: 

§721.2092    3-Methylcholanthren«. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  3- 
methylcholanthrene  (CAS  No.  56-49-5) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 


(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are      . 
applicable  to  manufacturers,  imporfers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  and  (c). 

(2)  [Reserved! 

h.  By  adding  new  §  721.2287  to 
subpart  E  to  read  as  follows: 

S  721 .2287    DDT 
(DIcMorodlphenyltrichloroettiane). 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  DDT 
(dichlorodiphenyltrichloroethane)  (CAS 
No.  50-29-3)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §721. 125(a),  (b),  and  (c). 

(2)  [Reserved] 

i.  By  adding  new  §  721.2355  to 
subpart  E  to  read  as  follows: 

9721.2355    DietttytsttitMStroL 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance 
diethylstilbestrol  (CAS  No.  56-53-1)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  {>art 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b).  and  (c). 

(2)  IReserved] 
j.  By  adding  new  §  721.3350  to 

subpart  E  to  read  as  follows: 
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§721.3350    N-Nltrosodiethanolamine. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  N- 
nitrosodiethanolamine  (CAS  No.  1116- 
54-7)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section.  jv 

(2)  The  signiticant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  and  (c). 

(2)  IReservedl 

k.  By  adding  new  §  721.3430  to 
subpart  E  to  read  as  follows: 

§  721 .3430    4-Bromophenyl  phenyl  ether. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  4- 
bromophenyl  phenyl  ether  (CAS  No. 
101-55-3)  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  and  (c). 

(2)  1  Reserved] 

ij  By  adding  new  §  721.4080  to 
subpart  E  to  read  as  follows: 

§  721 .4080    MNNG  (N-methyl-N'-nitro-N- 
nltrosoguanidine). 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  MNNG  (N- 
methyl-N'-nitro-K-iiitrosoguanidine) 
(CAS  No.  70-25-7)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10.000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 


(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b).  and  (c). 

(2)  [Reserved] 

m.  By  adding  new  §  721.4155  to 
subpart  E  to  read  as  follows: 

§721.4155    Hexachtoropropene. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance 
hexachloropropene  (CAS  No.  1888-71- 
7)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10.000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  and  (c). 

(2)  [Reserved] 

n.  By  adding  new  §  721.5175  to 
subpart  E  to  read  as  follows: 

§721.5175    MttomyclnC. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  mitomycin 
C  (CAS  No.  5007-7)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paraeraph. 

(1)  Recorakeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a).  (b),  and  (c). 

(2)  [Reserved] 

o.  By  adding  new  §  721.5710  to 
subpart  E  to  read  as  follows: 

§721.5710    Phenacetin. 

(a)  Chemical  substance  and  significant 
new  use  subject  to  reporting.  (1)  The 
chemical  substance  phenacetin  (CAS 
No.  62-442)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 


10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  and  (c). 

(2)  [Reserved] 

p.  By  adding  new  §  721.9000  to 
subpart  E  to  read  as  follows: 

§721.9000    N-NitrosopyrrolkUne. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  N- 
nitrosopyrrolidine  (CAS  No.  930-55-2) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10.000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b).  and  (c). 

(2)  [Reserved] 

q.  By  adding  new  §  721.9470  to 
subpart  E  to  read  as  follows: 

§721.9470    Reserpin«. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  reserpine 
(CAS  No.  50-555)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  and  (c). 

(2)  [Reserved) 

r.  By  adding  new  §  721.9660  to 
subpart  E  to  read  as  follows: 

§721.9660    IMethylthiouracil. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance 
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methylthiouracil  (CAS  No.  56-04-2)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordiceeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  8721.125(a),  (b).  and  (c). 

(2)  (Reserved) 

s.  By  adding  new  §  721.9957  to 
subpart  E  to  read  as  follows: 

f  721 .0957    N-Nltroso-N-methylurethane. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  N-nitroso-N- 


methylurethane  (CAS  No.  615-53-2)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10,000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  and  (c). 

(2)  [Reserved! 

t.  By  adding  new  §  721.9580  to 
subpart  E  to  read  as  follows: 

%  721 .9580    Ethyl  methanesuifonate. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  ethyl 


methanesuifonate  (CAS  No.  62-50-0)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is: 
Manufacture,  import,  or  processing  of 
10.000  pounds  or  more  per  year  per 
facility  for  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125(a),  (b),  and  (c). 

(2)  [Reserved! 

jFR  Dcx;.  93-29516  Filed  11-29-93;  1:29  pml 
BILUNG  CODE  esaO-60-F 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index.  Tinding  aids  &  general  information 
Public  inspection  desk 
Gorrections  to  published  documents 
pocument  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 


JL 


Public  Laws  Update  Service  (numbers,  dates,  etc) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Govemntent  Manual  % 

General  information 
Ottier  Services 

Data  base  and  machine  readable  speciTicatiuns 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-523-6227 
523-6215 
523-6237 
523-3187 
523-3447 


523-6227 
523-3419 


523-6641 
523-6230 


523-6230 
523-6230 
523-6230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


Federal  Register 

Vol.  58.  No.  229 

Wednesday.  December  1.  1993 


CFR  PARTS  AFFECTED  DURING  DECEMBER 


ID*- 


At  the  end  o!  each  nDonth,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  ol  CFR  Sections  Affected  (LSA).  which 
Hsts  parts  and  sections  affected  trf  documents  put)lished  sirKe  the 
revision  date  of  each  title. 


UST  OF  PUBUC  LAWS 

Note:  No  public  bills  wh;ch 
have  t)ecome  law  were 
received  t)y  the  Office  of  the 
Federal  Register  for  irKlusion 
in  today's  Ust  of  Public 
Laws. 

Last  List  November  30.  1993 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public     202-275-1538, 

Law  numbers,  and  Federal  Register  finding  aids.  or  275-0920 


FEDERAL  REGISTER  PAGES  AND  DATES.  DECEMBER 


68277-63518.. 


^ 


II 


Federal  Register  /  Vol.  58.  No.  229  /  Wednesday.  December  1.  1993  /  Reader  Aids 


TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— DECEMBER  1993 


This  taWc  is  used  by  the  Office  of  ihe 
Federal  Register  to  compute  certain  dates, 
such  as  effective  dates  and  comment 
deadlines,  which  appear  in  agency 
documents.  In  computing  these  dates,  the  day 
after  publication  is  counted  as  the  first  day. 


When  a  date  falls  on  a  weekend  or  holiday, 
the  next  Federal  business  day  is  used.  (See 
1  CFR  18.17) 

A  new  table  will  be  published  in  the  first 
issue  of  each  month. 


Date  of  FR  pubucation 


December  1 


December  2 


December  3 


December  6 


December  7 


December  8 


December  9 


15  DAYS  AFTER  PUBLICA- 
TION 


30  DAYS  AFTER  PUBLICA- 
TION 


"    45  OAVS  AFTER  PUBUCA- 
TION 


60  DAYS  AFTER  PUBUCA- 
TION 


90  DAYS  AFTER  PUBLICA- 
TION 


December  16 


January  3 


January  18 


January  31 


December  17 


January  3 


January  18 


January  31 


December  17 


January  3 


January  18 


February  1 


December  20 


January  5 


January  20 


February  4 


December  22 


January  6 


January  21 


February  7 


December  23 


January  7 


January  24 


February  7 


December  27 


January  10 


January  24 


February  7 


March  1 


March  2 


March  3 


March  7 


March  7 


March  8 


March  9 


December  10 

December  27 

January  10 

January  24 

February  8 

March  10 

December  13 

December  28 

January  12 

January  27 

February  1 1 

March  14 

December  14 

December  29 

January  13 

January  28 

February  14 

March  14 

December  15 

December  30 

January  14 

January  31 

February  14 

March  15 

December  16 

January  3 

January  18 

January  31 

February  14 

March  16 

December  17 

January  3 

January  18 

January  31 

February  15 

March  17 

December  20 

January  4 

January  19 

February  3 

February  18 

March  21 

December  20 

January  5 

January  20 

February  4 

February  22 

March  21 

December  22 

January  6 

January  21 

February  7 

February  22 

March  22 

December  23 

January  7 

January  24 

February  7 

February  22 

March  23 

December  27 

January  1 1 

January  26 

February  10 

February  25 

March  28 

December  28 

January  12 

January  27 

February  11 

February  28 

March  28 

December  29 

January  13 

January  28 

February  14 

February  28 

March  29 

December  30 

January  14 

January  31 

February  14 

February  28 

March  30 

- 

Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for  • 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures,  ^ 

document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   ^^jjj  Charge  your  order. 

I  ILO9  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquirie«-(202)  512-2250 


'^^ 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-0003 7-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    I  ~  LJ 
I    I  VISA  or  MasterCard  Account 


uu 


(City.  State.  ZIP  Code) 


L 


J_ 


(Credit  card  expiration  date) 


Thcnk  you  for  your  order.' 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev  12/91) 


I  _.■>■ 


r^  ■■■-- 


w 


Public  Papers 
of  the 

Presidents 

of  tiie 
United  States 

Annual  volumes  containing  the  public  mcMafet 
and  tialemenls.  newt  conferencet.  and  other 
•elected  papers  released  by  the  White  House. 

Volumes  for  the  following  yt»n  are  available,  other 
volumes  not  listed  are  out  of  print. 

Ronald  Reagan  George  Bush 

1M3  ItM 

(Book  I) Snm         (Book  I) SMM 

1M3  .^ 

<»«*  »)       — ^~       SoA  m tmm 

19M 

(Book  I) *8.00  1998 

(Book  I) ttlM 

1M4 

(Book  II) IMOO  iggg 

j^  (Bookn) $4UB 

IMS  (Book  I) ^$41.00 

(Book  II) 430.00 

1991 

19M  (BookU) SMM 

(Book  I) S37M 

1992 

19iS  (Book  I) ^7.00 

(Book  II) S3iM 

ltt7 

(Book  I) *33  JO 

1W7 

(Book  II) JMJO 

1968 

(Book  I) .$39.00 

loas-w 

(Book  n) J38J0 


»-  ~  •  c  ^  - 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1 


•Mov  r/90) 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  refered  to  as  slip  laws,  are  the  Initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  apprqval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I   I  tiS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code; 

*  6216 


S3 


Charge  your  order. 
Its  Easy! 
To  fax  your  orders  (202)  512-2233 


[.:m 


iubscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Fayment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

13  GPO  Deposit  Account        I    I    I    I    I    I    I    I  ~  U 
I    I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  wt  make  your  name/address  available  to  other  mailers?  I I   I I 


, 

Thank  you  for 

(Credit  card  expiration  date)                    „^„,  -_j._» 

•^                               your  onter: 

(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(XXti) 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) .  .$25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41).  .  . $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  PuMkations  Order  Form 


onmPnanoicm  Charge  youF  ofdeF. 

*6%2  It's  easy! 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  lb  fiu  your  orders  and  hiqmrics-U02)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 

Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

Title 

Price 
Each 

Tbtal 
Price 

1 

021-602-00001-9 

Catalog-Bestselling  Government  Books 

FREE 

FREE 

• 

Total  for 

Publications 

(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/anention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
CJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l~M 
I I  VISA  or  MasterCard  Account 


(City,  Suite,  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 


1    1  1  1  1      1                     1 

(Credit  card  expiration  date)         ^^n*  y"*  for  Jour  order! 

(Signature) 


Rl>t-» 


Rwc-e 


X 


I 


h 


